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Rules  and  Regulations 


Fadaral  RegistBr 

Vol.  63,  No.  40 

Monday,  March  2,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putiNshed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  91 

IPoeket  No.  29156] 

Procedures  for  Proceesing  Petitions 
for  Hnal  Compliance  Waivers 

AQENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Policy  statement. 

SUMMARY:  This  docimient  presents  a 
review  of  the  procedures  and 
information  necessary  for  a  U.S.  air 
-carrier  operating  Stage  2  noise  level 
airplanes  subject  to  the  Stage  3 
transition  regulations,  required  by  the 
Airport  Noise  and  Capacity  Act  of  1990 
(ANCA),  to  submit  a  request  for  a  final 
compliance  waiver.  ANCA  provides  that 
U.S.  air  carriers  may  apply  for  a  waiver 
from  final  compliance.  This  document 
outlines  the  requirements  for  a  petition 
for  waiver  from  the  final  compliance 
requirements  of  the  Stage  3  transition 
regulations. 

EFFECTIVE  DATE:  March  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  W.  Albee,  Policy  and 
Regulatory  Division  (AEE-300),  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3553,  facsimile  (202)  267-5594. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Airport  Noise  and  Capacity  Act  of 
1990  (ANCA)  provides  that  after 
December  31, 1999,  no  person  may 
operate  a  Stage  2  airplane  over  75,000 
pounds  in  the  contiguous  United  States. 
This  statutory  requirement  is  codified  at 
14  CFR  91.853.  ANCA  also  provides  that 
a  U.S.  air  earner  may  request  a  limited 
waiver  imder  certain  circumstances. 


In  order  to  facilitate  planning  by 
affected  U.S.  air  carriers,  the  Federal 
Aviation  Administration  (FAA)  is 
summarizing  the  regulatory  and 
statutory  requirements  for  final  waiver 
requests  from  the  Stage  3  transition 
regulations. 

Filing  Requests 

As  stated  in  49  U.S.C.  47528(b).  a  U.S. 
air  carrier  may  apply  for  a  waiver  from 
final  compliance  if,  by  July  1, 1999,  at 
least  85%  of  the  air  carrier's  fleet  m*ts 
Stage  3  noise  standards.  ANCA  requires 
that  waiver  applications  must  be  filed 
no  later  than  Friday,  January  1, 1999. 
These  statutory  provisions  are  also 
codified  in  14  CFR  91.873.  Although  the 
statute  states  that  applications  are  to  be 
filed  with  the  Secretary  of 
Transportation,  authority  for  ANCA 
requirements  has  been  delegated  to  the 
FAA(seeCFRl.47(s)). 

The  statutory  criteria  for  petitioning 
for  a  waiver  from  final  compliance  are 
codified  at  14  CFR  91.873.  Since  ANCA 
was  enacted  in  1990,  the  FAA  had  to 
determine  how  new  entrants  would  be 
considered  imder  this  criteria.  The  FAA 
decided  that  to  be  eligible  to  apply  for 
the  waiver  imder  this  section,  a  new 
entrant  U.S.  air  carrier  must  initiate 
service  no  later  than  January  1, 1999, 
and  must  comply  fully  with  all 
provisions  of  §  91.873,  including  having 
a  fleet  that  would  be  85%  Stage  3  by 
July  1. 1999. 

Each  request  from  a  petitioning  air 
carrier  for  a  final  compliance  waiver 
will  be  reviewed  to  determine  whether 
it  meets  the  basic  criteria  listed  in  14 
CFR  91.873.  If  the  criteria  are  not  met, 
the  petitioning  air  carrier  will  receive  a 
letter  indicating  that  all  of  the  required 
information  has  not  been  submitted. 
Petitioning  air  carriers  will  have  an 
opportunity  to  submit  missing 
information  before  any  disposition  is 
final. 

When  the  FAA  promulgated  the  Stage 
3  transi'jon  regulations  in  1991,  it  stated 
in  the  preamble  that  "(t]he  FAA  has  not 
changed  its  basic  position  from  the 
notice  of  proposed  rulemaking  that 
waivers  from  the  final  compliance  date 
will  not  be  automatic.  The  FAA  agrees 
that  operators  should  be  cautioned  to 
plan  for  the  final  compliance  date;  if  the 
Congress  did  not  intend  the  cessation  of 
Stage  2  operations  in  the  contiguous 
United  States  by  December  31, 1999, 
that  provision  would  not  appear  in  the 
statute.  The  FAA  intends  the  statutory 


waiver  provision  to  be  a  relief  valve 
against  unforeseen  economic  and 
supply  drcimistances  to  be  determined 
based  on  the  circumstances  of  the 
individual  operators  at  the  time. 
"Automatic"  waivers  cannot  provide  for 
imique  circumstances." 

Criteria  (14  CFR  91.873) 

ANCA  contains  a  provision  that 
allows  U.S.  air  carriers  to  apply  for  a 
waiver  from  final  comphance.  This 
statutory  provision  is  implemented  in 
14  CFR  91.873.  In  order  to  apply  for  a 
waiver  from  final  compliance,  at  least 
85%  of  a  U.S.  air  carrier's  fleet  must 
meet  Stage  3  noise  standards  by  July  1, 
1999.  Applications  must  be  filed  with 
the  FAA  by  January  1,  1999,  and  they 
must  include  a  plan  v.ith  firm  orders  for 
replacing  or  modifying  all  airplanes  to 
ensure  compliance  with  Stage  3  noise 
levels  at  the  earliest  practicable  time.  To 
avoid  any  misinterpretation,  the  FAA 
reminds  each  affected  U.S.  air  carrier 
that  its  annual  report  for  1998,  which  is 
required  imder  §  91.875,  must  reflect  the 
carrier's  progress  in  meeting  the  100% 
Stage  3  requirement  fleet  by  December 
31, 1999.  Aimual  reports  for  1998  may 
not  use  the  final  waiver  as  an  expected 
means  of  compliance. 

The  statute  requires  that  a  waiver 
from  final  compliance  may  be  granted 
only  if  the  granting  of  such  a  waiver  is 
found  to  be  in  the  public  interest.  No 
waivers  may  be  granted  beyond 
December  31,  2003.  In  determining 
whether  the  public  interest  criteria  is 
met,  the  FAA  will  use  elements  similar 
to  those  used  to  consider  interim 
compliance  waivers  under  §  91.871.  The 
criteria  used  under  §  91.871  are  as. 
follows: 

Each  application  for  a  waiver  must 
contain  all  of  the  following: 

1.  The  petitioning  air  carrier's  plan  to 
achieve  interim  cuid  final  compliance: 

2.  An  explanation  of  the  petitioning 
air  carrier's  efforts  to  date  to  achieve 
compliance;  and 

3.  The  petitioning  air  carrier  has  to 
show  why  its  request  would  be  in  the 
public  interest. 

In  accordance  with  its  previous         ^ 
interim  compliance  waiver 
requirements,  the  FAA  will  also 
consider  whether  compUance  has  been 
shown  to  be: 

1.  financially  onerous; 

2.  physically  impossible: 

3.  technologically  infeasible;  or 
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4.  have  an  adverse  effect  either  on 
competition  or  service  to  small 
communities. 

Scope  of  Request 

Each  waiver  request  will  be 
considered  only  for  the  airplanes 
operated  by  the  petitioning  air  carrier  on 
the  date  the  request  was  submitted  to 
the  FAA.  The  FAA's  analysis  will  take 
into  account  the  total  circumstances  of 
the  petitioning  air  carrier,  including  all 
actions  taken  up  to  the  date  of  the 
request. 

Publication 

Upon  completion  of  the  review  and 
determination  that  the  petition  of  the  air 
carrier  is  complete  in  accordance  with 
the  criteria  described  above,  a  summary 
of  the  petition  will  be  published  in  the 
Federal  Register  for  public  comment  for 
a  minimum  of  14  days.  A  docket  will  be 
opened  that  contains  the  petition,  any 
other  pertinent  information,  and  any 
comments  received. 

Response 

After  the  close  of  the  comment  period, 
the  FAA  may  grant  a  waiver  after 
considering  whether  granting  such 
waiver  would  be  in  the  public  interest 
and  if  granting  such  waiver  fulfills  the 
statutory  intent  of  phasing  out  Stage  2 
airplanes.  In  making  such  a  finding,  the 
statute  requires  the  FAA  to  consider  the 
effect  of  granting  such  waiver  on 
competition  in  the  air  carrier  industry, 
the  effect  on  small  community  air 
service,  and  any  other  information 
submitted  by  the  petitioning  air  carrier. 
Also,  the  FAA  will  not  act  upon  a 
waiver  request  until  the  petitioning  air 
carrier  meets  the  85%  Stage  3  airplane 
fleet  requirement,  which  must  be  met  no 
later  than  July  1, 1999,  to  get  a  waiver. 
If  the  results  of  the  analysis  show  that 
the  petitioning  air  carrier  has  met  the 
criteria,  the  FAA  will  prepare 
dociunentation  to  grant  the  request  for 
waiver.  If  the  analysis  shows  that  the 
petitioning  air  carrier  has  failed  to  meet 
the  criteria,  the  FAA  will  prepare 
documentation  to  deny  the  request.  A 
copy  of  the  approval  or  denial 
document  will  be  placed  in  the  docket, 
and  it  will  be  made  available  for  public 
inspection. 

Length  of  Waiver 

Any  waiver  granted  will  be  for  the 
shortest  possible  time  as  required  by  the 
circumstances  presented  by  the 
petitioning  air  carrier,  but  in  no  case 
will  the  waiver  permit  the  operation  of 
any  Stage  2  airplane  subject  to  §91.853 
after  December  31.  2003.  If  the 
petitioning  air  carrier  cannot  achieve 
compliance  within  the  time  frame 


granted  in  a  waiver,  the  petitioning  air 
carrier  must  submit  a  new  request  that 
will  be  evaluated  under  the  same 
criteria  as  the  original  request.  New 
requests  that  fail  to  provide  more 
information  than  the  original  will  be 
denied. 

Dual-Certificated  Airplanes 

The  FAA  is  taking  this  opportunity  to 
remind  operators  about  the  special 
procedures  available  for  noise 
compliance  by  dual-certificated 
airplanes. 

Certain  Boeing  747  airplanes  received 
dual  noise  certification,  and  the 
appendices  of  the  Airplane  Flight 
Manuals  (AFM)  for  these  airplanes 
contain  the  weights  and  flap  settings  for 
both  Stage  2  and  Stage  3  operations.  The 
FAA  considers  all  such  airplanes  to  be 
Stage  2  airplanes  for  compliance 
purposes  unless  and  until  one  of  three 
options  is  chosen  by  the  operator.  These 
options  are: 

1.  The  aircraft  is  designated  in  the 
operations  specifications,  paragraph 
A26,  as  restricted  to  Stage  3  operation 
when  operating  to  or  from  any  airport  in 
the  contiguous  48  United  States; 

2.  The  operator  surrenders  the  dual 
certification  to  the  FAA  or  Boeing 
through  amendment  of  the  AFM  by 
supplemental  type  certificate.  The  AFM 
would  then  contain  only  the  operating 
limits  for  Stage  3  operation;  or 

3.  If  an  operator  demonstrates  to  the 
FAA  that  the  configurations  listed  in  the 
AFM  for  Stage  2  and  Stage  3  operations 
are  identical  at  the  maximum  gross 
takeoff  weight  of  the  airplane,  the 
airplane  may  be  designated  Stage  3. 

Only  Boeing  747  airplanes  that  had 
previously  received  dual  type 
certification  are  eligible  to  use  these 
compliance  options.  These  compliance 
options  axe  available  for  use  during  the 
interim  compliance  period.  After 
December  31, 1999,  one  of  these  options 
must  be  chosen  for  each  dual- 
certificated  Boeing  747  or  the  airplane 
will  not  be  eligible  for  inclusion  on  the 
U.S.  operations  specifications  of  the 
operator. 

Issued  in  Washington,  DC,  on  February  24, 
1998. 

James  D.  EHckson, 
Director  of  Environment  and  Energy. 
[FR  Doc.  9B-5295  Filed  2-27-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  256 

RIN  1076-AD52 

Housing  Improvement  Program 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  revises  the 
procedures  governing  the  Housing 
Improvement  Program  (HIP).  The 
Bureau  of  Indian  Affairs  has  revised  the 
procedures  to  clarify  and  simplify  the 
conditions  and  terms  for  providing 
housing  assistance  and  to  allow 
additionaiflexibility  in  administering 
the  program.  The  new  procedures  will 
encourage  innovation  in  providing 
housing  assistance  to  eligible 
individuals. 

EFFECTIVE  DATE:  April  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Henkel,  Division  of  Housing  Assistance, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  telephone  (202)  208-2721. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  published  under  authority 
delegated  the  Secretary  of  the  Interior  to 
the  Assistant  Secretary-Indian  Affairs  in 
the  Departmental  Manual  at  209  DM  8. 
This  final  rule,  revising  regulations 
which  govern  the  HIP  grant  process  as 
codified  at  25  CFR  part  256,  was 
preceded  by  the  publication  of  the 
NPRM  in  the  Federal  Register  on  July 
15, 1996  (Vol.  61,  No.  136,  page  36829), 
with  a  60rday  comment  period,  and  the 
Notice  of  Proposed  TransfSr  of  Funds  to 
Tribal  Priority  Allocations  in  the 
Federal  Register  on  September  4, 1996 
(Vol.  61,  No.  172,  page  46660).  with  a 
45-day  public  comment  period. 

I.  Background 

Current  regulations  provide  for  an 
emphasis  on  the  repair  and  renovation 
of  existing  housing  and  for  the  award  of 
Housing  Improvement  Program 
appropriations  to  Indian  tribes  based  on 
a  distribution  formula  which  uses  the 
current  tribal  housing  inventory  of  need 
as  its  basis.  These  regulations  seek  to 
clarify  and  simplify  the  terms  and 
conditions  imder  which  the  program  is 
operated.  A  funding  distribution 
methodology  was  omitted  from  the 
proposed  regulations  based  on  the 
intention  of  Identifying  a  Housing 
Improvement  Program  appropriations 
distribution  formula  for  use  in  the 
Tribal  Priority  Allocation  system. 
Comments  received  from  tribes  in  that 
consultation  process  did  not  support 
either  of  the  proposed  alternatives. 
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Limited  available  appropriations  for  the 
program  require  the  continued  use  of  a 
needs  based  distribution  methodology, 
viable  annual  work  plans  and 
compliance  with  the  intent  of  the 
program.  A  total  of  37  written  comments 
were  received  from  tribes,  tribal  entities, 
individuals  and  Federal  agencies.  The 
comments  were  consolidated  and  the 
Department's  responses  are  summarized 
below.  Public  comments  and 
subsequent  responses  are  arranged  by 
section  of  the  proposed  rule  as  printed 
in  the  Federal  Register  on  July  15, 1996. 

n.  Review  of  Public  Comments 

1.  General  comment:  The  proposed 
regulations  appear  to  be  imduly  rigid. 

Response:  Tne  BIA  agrees  that  the 
regulations  as  proposed  do  not  provide 
a  flexible  framework  for  operation  of  the 
HIP  and  that  there  is  too  much  emphasis 
on  procedures  and  process-oriented 
tasks,  at  the  expense  of  program 
performance  and  achievement  of 
program  goals.  The  final  regulations  are 
restated  in  a  manner  to  provide  program 
operational  flexibility  within  defined 
parameters  and  to  encourage  innovative 
program  implementation  and 
methodologies  while  meeting  the 
policies,  objectives  and  goals  of  the 
program. 

Section  256.2    Definitions 

2.  Ccfmment:  The  definition  of  "cost 
effective"  should  be  included  in  §256.2. 

Response:  The  rule  has  been  revised 
to  include  the  definition  of  Cost 
effective  means  the  cost  of  the  project  is 
within  the  cost  limits  for  the  category  of 
assistance  and  adds  sufficient  years  of 
service  to  the  dwelling  to  satisfy  the 
recipient's  housing  needs  well  into  the 
future. 

3.  Comment:.  The  definition  of 
"decent  home  and  suitable  living 
environment"  should  be  included  in 
§256.2. 

Response:  Section  256.2  has  not  been 
revised  because  each  servicing  bousing 
office  will  interpret  the  definition  of 
decent  home  and  suitable  living 
enviipnment  on  a  case  by  case  basis 
depending  on  the  needs  of  a  specific 
family. 

4.  Comment:  The  definition  of 
"independent  trades  person"  should  be 
included  in  §256.2. 

Response:  The  rule  has  been  revised 
to  include  the  definition  of  Independent 
trades  person  means  any  person 
possessing  the  ability  to  perform  work 
in  a  particular  vocation. 

5.  Comment:  The  definition  of 
"Indian"  should  be  included  in  §  256.2. 

Response:  The  definition  of  Indian 
was  imintentionally  omitted  from  the 
definition  section  of  the  proposed  rule. 


The  rule  has  been  revised  to  include  the 
definition  of  Indian  means  any  person 
who  is  a  member  of  any  of  those  tribes 
listed  in  the  Federal  Register  pursuant 
to  25  CFR  part  83,  as  recognized  by  and 
receiving  services  from  the  Bureau  of 
Indian  Affairs. 

6.  Comment:  In  §  256.2.  add  definition 
for  manufactured  housing,  using  the 
existing  definition  and  descriptions 
using  Housing  and  Urban  Development 
manuals  and  regulations  to  add  a  clear 
and  approved  definition  and  to  aide  in 
defining  what  is  allowable  for 
expenditures  for  manufactiu^d  housing. 
A  related  comment  suggested  the 
addition  of  definitions  for  mobile, 
manufactured  and  modular  housing. 

Response:  The  rule  has  not  been 
revised  to  include  the  requested 
definitions  for  mobile,  manufactured 
and  modular  housing  because  housing 
units  under  the  rule  must  meet  or 
exceed  the  definition  for  "standard       ~~ 
housing"  provided  in  §  256.2.  That 
definition  provides  for  the  general 
construction  of  a  housing  unit,  whether 
manufactiued,  modular  or  stick-built,  to 
conform  to  applicable  tribal,  coimty, 
state  or  national  codes.  In  the  case  of 
manufactured  housing,  the  Housing  and 
Urban  Development,  regulations,  24 
CFR  part  3280  applies. 

7.  Comment:  In  §  256.2,  add  the 
definition  for  "ownership"  as  provided 
in  the  current  rule,  which  would  also 
clarify  §  256.9  of  the  rule. 

Response:  §  256.2  of  the  rule  has  not 
been  revised  to  include  a  definition  for 
"ownership"  because  the  revision 
clarifying  §  256.9  is  considered  adequate 
for  the  rule. 

8.  Comment:  In  §  256.2,  add  the 
definition  for  "permanent  members  of 
household"  means  adults  living  in  the 
household  that  intend  to  live  there 
continuously  from  now  on  and  any 
children  defined  as  a  child  in  this  part. 

Response:  The  rule  has  been  revised 
to  include  the  definition  as  requested. 

9.  Comment:  The  definition  of 
"standard  housing"  should  be  included 
in  §  256.2. 

Response:  The  rule  has  been  revised 
to  include  the  definition  of  standard 
housing  means  a  dwelling  in  a 
condition  which  is  decent,  safe  and 
sanitary  so  that  it  meets  the  following 
minimum  standards: 

{a)  General  construction  conforms  to 
applicable  tribal,  county,  state  or 
national  codes  and  to  appropriate 
building  standards  for  the  region; 

(b)  The  heating  system  has  the 
capacity  to  maintain  a  minimum 
temperature  of  68  degrees  in  the 
dwelling  during  the  coldest  weather  in 
the  area.  It  must  be  safe  to  operate  and 


maintain  and  deliver  a  imiform 
distribution  of  heat; 

(c)  The  plumbing  system  includes  a 
properly  installed  system  of  piping  and 
fixtures; 

(d)  The  electrical  system  includes 
wiring  and  equipment  properly 
installed  to  safely  supply  electrical 
energy  for  Ughting  and  for  the  operation 
of  appUances; 

(ej  Occupants  per  dwelling  do  not 
exceed  these  limits: 

(1)  Two-bedroom  dwelUng:  Up  to 
three  persons; 

(2)  Three-bedroom  dwelling:  Up  to  six 
persons; 

(3)  Four-bedroom  dwelling:  Adequate 
for  all  but  the  very  largest  families; 

(f)  Bedroom  size:  The  first  bedroom  f 
must  have  at  least  120  square  feet  of  ^ 
floor  space,  additional  bedrooms  must 
have  a  minimum  of  100  square  feet  of 
floor  space  each; 

(g)  Two  exceptions  to  standard  ^ 
housing  will  be  permitted: 

(1)  Where  one  or  more  of  the  utiUties 
are  not  available  and  there  is  no 
prospect  of  the  utilities  becoming 
available;  and , 

(2)  In  areas  of  severe  chmate,  house 
size  may  be  reduced  to  meet  appUcable 
building  standards  of  that  region. 

(vii)  The  house  site  must  to  chosen  so 
that  access  to  utilities  is  most 
economical,  the  ingress  and  egress  are 
adequate  and  aesthetics  and  proximity 
to  school  bus  routes  are  considered. 

10.  Comment:  In  §  256.2,  add  the 
definition  for  "substandard  housing 
means  condition(s)  exist  that  threaten 
the  health  and/or  safety  of  the 
occupants." 

Response:  §  256.2  of  the  rule  has  been 
reviseid  to  include:  "Substandard 
housing  means  condition(s)  exist  that  do 
not  meet  the  definition  of  standard 
housing  in  this  part  of  the  rule. 

11.  Comment:  The  definition  of 
"applicant"  in  §  256.2  should  include 
minor  children  living  with  a  non-Indian 
parent.  Indian  children  are  being 
punished  by  not  being  allowed  to 
receive  Housing  Improvement  F*rogram 
assistance. 

Response:  The  definition  of  applicant 
has  not  been  revised  because  once 
program  services  are  provided  imder  the 
rule,  the  recipient  is  not  eligible  to 
receive  such  services  a  second  time, 
precluding  receipt  of  housing  assistance 
upon  reaching  the  age  of  majority.  The 
definition  is  adequate  to  identify 
applicants  for  the  purposes  of  this  rule. 

12.  Comment:  Tne  aefinition  of 
handicapped  in  §  256.2  should  be 
revised  to  reflect  the  definition  of 
"disabled". 

Response:  The  definition  of 
handicapped  has  been  revised  as 
requested. 
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13.  Commept:  The  defmition  of 
"household"  in  §  256.2  should  include 
the  word  "all"  between  means  and 
persons,  to  identify  "all"  persons  Uving 
with  the  head  of  the  household  and  who 
function  as  members  of  a  family. 

Response:  The  definition  of 
household  has  not  been  revised  because 
the  definition  is  adequate  to  identify  the 
household  members  for  purposes  of  this 
rule. 

14.  Commenf;  The  definition  of 
"service  area"  in  §  256.2  should  be 
revised  to  reflect  that  the  service  area  is 
determined  by  the  tribe  through  tribal 
resolution  and  not  by  the  Area  Director. 

Response:  The  definition  of  service 
area  has  not  been  revised  because  the 
deHnition  is  adequate  to  identify  that 
"service  area"  is  determined  by  the 
tribe. 

Section  256.3    Policy 

15.  Comment:  We  believe  the  national 
housing  policy  has  been  changed  to 
delete  the  referenced  objective.  If  so,  we 
recommend  revising  §  256.3(a)  of  the 
rule  to  read:  "The  Bureau  of  Indian 
Affairs  housing  policy  is  that  every 
American  family  should  have  the 
opportunity  for  a  decent  home  and 
suitable  living  environment.  To  the 
extent  possible,  the  program  will  serve 
the  neediest  of  the  needy  Indian 
families." 

Response:  Section  256.3(a)  of  the  rule 
has  been  revised  to  delete  the  referenced 
objective. 

16.  Comment:  Section  256.3(a)  of  the 
rule  should  be  revised  to  replace  the 
words  "neediest  of  the  needy"  with 
"eligible  HIP  applicants"  or  "The 
program  will  serve  the  neediest  of  the 
needy  Indian  families  having  no  other 
resources  for  standard  housing." 

Response:  Section  256.3(a)  of  the  rule 
has  been  revised  to  read:  The  program 
will  serve  the  neediest  of  the  needy 
Indian  families  who  have  no  other 
resource  for  standard  housing. 

17.  Comment:  Section  256.3(a)  of  the 
rule  states  that  to  the  extent  possible, 
the  program  will  serve  the  neediest  of 
the  needy,  however  the  rule  excludes 
the  neediest  of  the  needy  who  live  in 
substandard  mobile  homes  and/or  who 
do  not  own  their  own  land.  There 
should  be  some  way  to  service  these 
people. 

Response:  Section  256.23  of  the  rule, 
as  rewritten,  clarifies  that  families  living 
in  mobile  homes  are  not  excluded  from 
the  program.  Section  256.23  of  the  rule, 
as  written,  provides  for  needy  families 
who  do  not  own  their  own  land,  but 
who  can  obtain  a  leasehold  of  the  land 
to  participate  in  the  program. 

18.  Comment:  Section  256.3(a),  (c) 
and  (d)  of  the  rule  should  be  revised  to 


accommodate  Pub.  L.  93-638  changes. 
In  (d),  the  formula  language  should  be 
removed.  This  could  be  handled 
administratively  through  policy  or 
possibly  through  statute. 

Response:  Section  256.3(a)  and  (c)  of 
the  rule  have  not  been  revised  because 
Pub.  L.  93-683,  which  provides  for 
tribal  operation  of  the  Housing 
Improvement  Program,  is  codified  in 
section  900  of  the  rule.  Section  256.3(d) 
of  the  rule  has  not  been  revised  because 
the  formula  language  is  removed  from 
the  rule. 

19.  Comment:  Section  256.3(b)  of  the 
rule  should  be  revised  to  omit  the  vague 
and  confusing  phrase  "provided 
services  can  be  delivered  to  the 
geographic  area  within  which  the 
participant  resides." 

Response:  Section  256.3(b)  of  the  rule 
has  been  revised  as  requested. 

20.  Comment:  Section  256.3(b)  of  the 
rule  should  be  revised  to  note  that 
participation  is  dependent  on  need  and 
eligibility  regardless  of  tribal 
membership. 

Response:  Section  256.3(b)  of  the  rule 
has  not  been  revised  as  requested 
because  the  rule  establishes  that 
participation  in  the  program  is 
dependent  on  membership  in  a 
Federally  recognized  Indian  tribe  and 
meeting  basic  program  eligibility 
criteria.  Receipt  of  services  under  the 
program  is  based  on  priority  of  need, 
regardless  of  tribal  affiliation  and  the 
rule  has  been  revised  to  reflect  this. 

21.  Comment:  Section  256.3(b)  of  the 
rule  stipulates  that  every  Indian, 
regardless  of  tribal  affiliation,  living  on 
the  Pueblo  of  Laguna  Reservation  is 
eligible  for  Housing  Improvement 
Program  services.  Section  256.7(b)(1) 
and  (c)(1)  and  (2)  impose  the 
requirement  that  a  participant  must  own 
or  have  leasehold  of  the  home  and/ or 
land  on  which  a  home  is  to  be 
constructed.  This  is  in  direct  conflict 
with  the  Pueblo  of  Laguna  Constitution, 
Article  IX,  Section  7,  Prohibitions  on 
Assignments,  which  states  that  "no 
assignment  shall  ever  be  granted  to  any 
person  not  a  member  of  the  Pueblo  of 
Laguna." 

Response:  Section  256.3(b)  of  the  rule 
has  not  been  revised  because  the  intent 
of  the  rule  is  to  ensure  that  all  otherwise 
eligible  home/land  owners/leaseholders 
living  within  the  same  service  area  have 
the  same  opportunity  for  participation 
in  and  receipt  of  program  services. 

Section  2S6.4    Information  Collection 

22.  Comment:  The  public  reporting 
burden  estimate  of  thirty  minutes  is  too 
low. 

Response:  The  public  reporting 
burden  estimate  of  thirty  minutes  has 


not  been  revised  because  the  estimate, 
used  for  the  last  six  years,  received  no 
comments  in  response  to  the  request  for 
comments  concerning  the  Housing 
Improvement  Program  Information 
Collection,  published  in  the  Federal 
Register  on  February  6, 1997  and  is 
adequate  for  the  reporting  requirement. 

Section  256.5    What  Is  the  Housing 
Improvement  Program? 

23.  Comment:  The  phase  "basic 
building  standards"  in  §  256.5  of  the 
rule  should  be  replaced  with  "standard 
housing." 

Response:  For  purposes  of 
consistency  with  the  added  definitions 
of  "standard  housing"  and  "substandard 
housing"  in  §  256.2,  the  rule  has  been 
revised  to  read:  "The  Housing 
Improvement  Program  provides  a  grant 
to  fund  services  to  repair,  renovate, 
replace  or  provide  housing  for  the 
neediest  of  the  needy  Indian  families 
having  substandard  housing  or  who  are 
without  housing  and  have  no  other 
recourse  for  assistance." 

24.  Comment:  The  answer  to  What  is 
the  Housing  Improvement  Program  in 
§  256.5  of  the  rule  might  be  better 
answered  by  explaining  that  it  is  a 
construction  program,  under  authority 
of  the  Snyder  Act  and  defined  by  these 
regulations  for  the  purpose  of  providing 
housing  assistance  to  the  most  needy  of 
the  eUgible  American  Indians  aneJ 
Alaska  Native  People. 

Response:  Section  256.5  of  the  rule 
has  not  been  revised  because  the 
program  is  not  a  construction  program 
and  is  considered  adequate  for  the  rule. 

Section  256.6    Am  I  Eligible  for  the 
Housing  Improvement  Program? 

25.  Comment:  Section  256.6  should 
include  all  criteria  that  would  make  an 
applicant  ineligible  for  the  program. 
These  include  the  factors  of  home 
ownership  and  land  assignments;  the 
present  housing  is  substandard  and  was 
not  subsidized  with  government  funds; 
there  is  no  other  resource  for  housing 
assistance;  and,  non-receipt  of  program 
assistance  including  down  payment 
assistance  and  excluding  category  A, 
since  October  1, 1986. 

Response:  Section  256.6  of  the  rule 
has  been  revised  to  include  these 
paragraphs  in  §  256.6: 

(d)  Your  present  housing  is 
substandard  as  defined  in  §  256.2; 

(e)  You  meet  the  ownership 
requirements  for  the  assistance  needed, 
as  defined  in  §  256.7; 

(f)  You  have  no  other  resource  for 
housing  assistance; 

(g)  You  have  not  received  assistance 
after  October  1, 1986.  for  repairs  and 
renovation,  replacement  or  housing,  or 
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down  payment  assistance  available 
before  the  effective  date  of  this  rule;  and 

(h)  You  did  not  acquire  your  present 
housing  through  participation  in  a 
Federal  government  sponsored  housing 
program  that  includes  provision  for 
such  assistance. 

26.  Comment:  Section  256.6(c)  should 
be  modified  to  provide  for  the  use  of 
tribal,  county  or  state  income 
guidelines. 

Response:  Section  256.6(c)  of  the  rule 
has  not  been  revised  because  the  intent 
of  the  rule  is  to  estabUsh  uniform 
operating  procedures  for  the  national 
program.  Provision  for  various  income 
guidelines  would  result  in  disparate 
treatment.  The  use  of  the  Health  and 
Hiunan  Services  poverty  income 
guidelines  is  adequate  for  the  purposes 
of  the  rule. 

27.  Comment:  Several  commentators 
recommend  that  the  annual  income 
level  of  125  percent  of  the  Health  and 
Hiunan  Services  Poverty  Income 
Guidelines  specified  in  §  256.6(c] 
should  be  increased  to  reflect  a  Idgher 
annual  income  level,  making  it 
comparable  to  the  Indian  Community 
Development  Block  Grant  (ICOBG) 
guidelines. 

Response:  §  256.6(c)  of  the  rule  has 
not  been  revised  because  the  intent  of 
the  rule  is  to  identify  the  neediest  of  the 
needy  and  focus  the  delivery  of  program 
services  to  applicants  who  cannot 
qualify  for  other  housing  resources. 

Section  256. 7    What  Are  the  Housing 
Improvement  Program  Categories  for 
Which  I  Am  Eligible? 

28.  Comment:  Several  comments  were 
received  concerning  the  deletion  of  the 
down  payment  assistance  category  in 

§  256.7  of  the  rule,  such  as  the 
following:  Due  to  the  fact  that  our  Tribe 
does  not  have  a  residential  reservation, 
tribal  members  have  no  alternative  but 
to  purchase  fee  land  in  order  to  provide 
a  home  for  their  families.  In  the  past,  the 
down  payment  assistance  category 
provided  tribal  members  an  opportunity 
to  purchase  a  safe  and  sanitary  home  for 
their  families,  whom  otherwise  would 
not  have  had  the  necessary  down 
payment  requested  by  most  mortgage 
lenders.  A  number  of  Tribes  have  begim 
to  look  for  down  payment  assistance  in 
order  to  make  home  ownership 
affordable  for  low-income  tribal 
members. 

Response:  We  have  not  restored  the 
down  payment  assistance  category  to 
§  256.7  because  its  deletion  refocuses 
the  intent  of  the  rule,  which  is  to  assist 
homeowners  and  those  without  homes, 
who  do  not  have  the  resources  nor  the 
potential  to  obtain  the  resources,  to  have 
a  standard  home.  Famihes  who  have 


sufficient  financial  resoiut»s  and  are 
able  to  make  mortgage  payments  fall 
outside  the  parameters  of  the  intended 
program  recipients. 

29.  Comment:  Although  the  increase 
of  moneys  allowed  to  be  sp>ent  on  each 
home  allows  for  more  work  it  will 
decrease  the  number  of  homes  we  will 
be  able  to  service.  As  the  funding 
dollars  get  smaller  and  oiu*  portion  of 
the  pie  is  smaller,  we  will  be  Umited  to 
a  realistic  figure  of  helping  2  or  3 
families  per  year. 

Response:  Section  256.7  of  the  rule 
provides  for  needed  flexibility  within 
the  program  to  provide  for  the  variation 
in  regional  costs  and  for  reaction  to 
increased  costs  for  construction 
materials  and  labor  and  has  not  been 
revised.  While  it  is  true  that  the  nimiber 
of  families  assisted  by  the  program  is 
dependent  on  the  amount  of  funding 
available,  the  cost  of  the  services 
provided  under  the  program  is 
dependent  on  the  cost  of  ccmstruction 
materials  and  labor  to  provide  a 
standard  dwelling.  In  the  past,  project 
cost  estimates  exceeding  program  cost 
limits  required  that  Tribes  seek  waiver 
of  the  program  rule  in  order  to  provide 
the  required  services.  Although  it  is 
important  to  provide  program  services 
to  as  many  eligible  families  as  possible, 
it  is  equally  important  to  ensure  that  the 
limited  number  of  families  receiving 
one-time  services  under  the  program  are 
provided  thorough  and  quality  services, 
regardless  of  cost,  resulting  in  long-term 
benefit  to  the  family.  Elimination  of  the 
cost  limit  does  not  mean  that  more 
moneys  can  be  spent  on  a  category  C 
project  for  the  purpose  of  providing  the 
recipient  family  with  a  dwelling  which 
exceeds  one  for  which  they  qualify  or 
which  exceeds  the  definition  of  a 
modest,  standcird  dwelling.  The  amoimt 
of  funding  appropriated  by  Congress  for 
the  program  can  increase  or  decrease  in 
the  future  depending  on  tribally-defined 
priorities. 

30.  Comment:  Section  256.7  of  the 
rule  poses  a  misleading  question  for  the 
offered  response  and  should  be  restated 
to  reflect  what  housing  services  are 
available  imder  the  Housing 
Improvement  Program. 

Response:  Section  256.7  of  the  rule 
has  been  revised  to  read:  What  housing 
services  are  available  under  the  Housing 
Improvement  Program?  We  have  revised 
§  256.7  to  make  it  an  overview  of  the 
assistance  categories.  Details  of  how  to 
qualify  for  each  category  of  assistance 
are  now  contained  in  §§  256.8  through 
256.11.  This  arrangement  allows  for  a 
clearer  explanation  of  the  quahfication 
criteria. 

31.  Comment:  The  cost  limitations  in 
§  256.7  of  the  rule  need  to  be  increased. 


Over  the  past  few  years,  building 
materials  have  been  hit  by  inflation 
harder  than  any  other  category.  This  is 
especially  true  for  limiber.  Combined 
with  the  fact  that  most  reservations  are 
located  in  rural  areas,  it  is  obvious  that 
cost  limitations  must  be  watched 
closely. 

Response:  Section  256.8  (formerly 
§  256.7)  has  not  been  revised  because 
the  rule  as  written  accommodates 
increased  costs  for  materials  and  labor 
for  two  of  the  three  project  categories 
and  is  considered  adequate  for  the  rule. 
The  BLA  agrees  that  such  costs  mxist  be  ' 
watched  closely  and  revisions  made,  as 
necessary. 

32.  Comment:  The  word  "are"  in 

§  256.7(a)  of  the  rule  should  be  revised 
to  "may"  resulting  in  eliminating  the 
assiunption  of  eligibility  for  this 
assistance. 

Response:  Section  256.8  (formerly 
§  256.7(a))  has  been  revised  to  clarify 
the  rule  and  further  explain  the 
drcimistances  for  receipt  of  this 
assistance. 

33.  Comment:  Section  256.7(a)  of  the 
rule  should  be  changed  to  better  define 
the  circumstances  when  the  category  of 
assistance  should  be  used.  Specifically, 
the  commentator  suggests  that  the  rule 
be  changed  to  include  the  conditions: 
That  it  is  not  cost  effective  to  renovate 
the  dwelling;  that  there  is  another 
resource  which  would  meet  the  housing 
need  but  it  is  not  inunediately  available; 
or,  there  are  no  other  available  resources 
other  than  the  Housing  Improvement 
Program,  but  there  are  no  available 
funds  to  replace  your  house. 

Response:  Section  256.8  (formerly 
§  256.7(a))  of  the  rule  has  been  revised 
to  provide  clarification  and  more 
explicit  guidance  for  the  purpose  and 
use  of  this  category  of  assistance. 

34.  Comment:  Several  commentators 
reconunend  that  the  funding  Umit  of 
$2,500  in  §  256.7(a)  of  the  rule  be 
increased  to  $5,000  to  allow  for  meeting 
current  cost  increases  and  geographic 
location  should  not  be  cause  to 
disqualify  a  person  from  having  a 
decent  home. 

Response:  Section  256.8  (formerly 
§  256.7(a))  retains  the  $2,500  limit 
because  it  is  the  intent  of  the  rule  to 
provide  short-term  relief  from 
conditions  that  are  a  hazard  to  the  safety 
and  health  of  the  recipient,  who 
anticipates  obtaining  standard  housing 
in  the  near  futxu^.  In  cases  requiring 
repairs  that  exceed  the  $2,500  limit, 
obtaining  other  resources  or  requesting 
a  waiver  of  this  rule  may  remedy  the 
situation. 

35.  Comment:  Several  commentators 
recommend  the  cost  limit  of  $35,000  for 
housing  repairs  and  improvements  in 
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§  256.7(b)  of  the  rule  should  be 
increased  to  $45,000. 

Response:  We  have  retained  the 
$35,000  limit  because  it  provides  an 
increase  of  $15,000,  or  75  percent  of  the 
former  category  cost  limitation,  and  is 
considered  adequate  for  the  rule.  The 
BIA  will  monitor  category  b  project 
costs  to  ensure  the  cost  limitation 
remains  adequate  for  the  rule. 

36.  Comment:  Section  256.7(b)(1)  of 
the  rule  requires  that  the  applicant  be 
"the  owner  of  the  dwelling"  and  needs 
to  include  provision  for  the  applicant 
with  a  leasehold,  of  not  less  than  10 
years. 

Response:  Section  256.9(b)  (which 
replaces  §  256.7(b)(1))  has  been  revised 
to  read: 

(b)  You  must  either: 

(1)  Own  the  house;  or 

(2)  Lease  the  house  with: 

(1)  An  undivided  leasehold  (i.e.,  you 
are  the  only  lessee);  and 

(ii)  The  leasehold  will  last  at  least  25 
years  from  the  date  that  you  receive  the 
assistance;' 

37.  Comment:  Section  256.7(b)(2)  of 
the  rule  should  emphasize  inclusion  of 
"applicable  building  and  energy  code 
standards"  and  "applicable  building 
code  standards"  should  be  defined. 

Response:  We  have  not  revised  this 
provision  (now  located  at  §  256.9(c)) 
because  the  phrase  "building  code 
standards"  encompasses  energy  code 
standards,  which  typically  are  climate 
dependent  and,  as  written,  provides 
sufficient  emphasis  on  building  code 
standards  and  is  adequate  for  the  rule. 
"Applicable  building  code  standards" 
can  be  tribal,  local,  state  and/ or  national 
code  standards  and  it  is  the 
responsibility  of  the  servicing  housing 
office  to  have  knowledge  of  and 
determine  which  standards  are 
applicable. 

38.  Comment:  Section  256.7(b)(3)  of 
the  rule  provides  that  if  the  dwelling  is 
sold  within  5  years  of  the  date  of 
completion  of  the  repairs,  the  grant  will 
be  voided  and  repayment  of  the  full  cost 
of  repairs  will  be  made  to  the  Bureau  of 
Indian  Affairs.  The  rule  does  not 
address  payment  to  the  tribal  housing 
office  when  services  have  been  provided 
by  the  tribe  under  a  Pub.  L.  93-638 
contract  or  self-governance  compact  and 
the  grant  is  voided.  This  needs  to  be 
consistent  throughout  the  rule. 

Response:  We  have  not  revised  this 
provision  (now  located  at  §  256.9(d)(2)) 
because  the  tribe  has  already  received 
and  expended  the  funding  that  is  being 


recaptured  by  the  federal  government. 
The  funding  will  be  redistributed  for 
use  in  the  Housing  Improvement 
Program,  using  applicable  federal 
guidelines,  to  one  or  more  eligible 
Tribes  within  the  recapturing  area. 

39.  Comment:  Section  256.7(b)(3)  of 
the  rule  should  be  revised  to  include  a 
specified  time  frame  for  occupying  the 
dwelling  once  construction  is 
completed. 

Response:  We  have  not  revised  this 
provision  (now  located  at  §  256.9(d)(2)) 
because  the  issue  of  where  an 
individual  Indian  lives  is  outside  the 
scope  of  the  rule.  Indeed,  such  a  rule 
would  be  contradictory  to  the  intent  of 
the  Federal  government  to  emphasize 
and  support  tribal  sovereignty. 

40.  Comment:  Is  the  payback  revision 
in  §  256.7(b)(3)  of  the  rule  "if  sold 
writhin  5  years  of  repairs"  very  realistic 
or  fair?  Would  a  timeframe  of  2-3  years 
be  more  appropriate  or  would  a  payback 
based  on  some  objective  measure  of 
increased  value  which  actually  resulted 
in  cash  return  to  the  chent  be  more 
appropriate? 

Response:  We  have  not  revised  this 
provision  (now  in  §  256.9(d)(2))  because 
the  intent  of  the  rule  is  to  provide 
protection  for  the  homeowner  and  the 
Federal  government  and  to  prevent 
avenues  for  windfall  profits  or 
unwarranted  improvements  to 
substandard  housing  and  is  considered 
adequate  for  the  rule. 

41.  Comment:  In  §  256.7(b)(3)  of  the 
rule,  change  the  amount  of  time  for  the 
grant  agreement  to  10  years  with  the  full 
amount  due  for  the  first  five  years  and 
the  last  five  years  prorated. 

Response:  We  have  not  revised  the 
timeframe  (now  in  §  256.9(d)(2)) 
because  the  ciu-rent  agreement  is 
considered  adequate  for  the  rule. 

42.  Comment:  The  use  of  the  word 
"modest"  in  §  256.7(c)  provides  the 
opportunity  for  potential  misuse  of 
funds  and  requires  further  clarification. 

Response:  Further  clarification  of  the 
term  "modest"  (now  used  in  the  table  in 
§  256.7)  can  be  found-in  the  definition 
for  standard  housing  in  §  256.2. 

43.  Comment:  To  maintain  continuity 
and  avoid  confusion,  §  256.7(c)  of  the 
rule  should  be  revised  to  read: 
"Category  C — down  payment  assistance 
is  eliminated."  Then,  Category  D  should 
be  added  as  §  256.7(d). 

Response:  To  avoid  confusion,  the 
following  descriptors  have  been  added: 
interim  improvements,  repairs  and 
renovation,  and  replacement  housing,  to 
§§256.7-256.11. 


44.  Comment:  In  §  256.7(c)  of  the  rule, 
what  is  the  dollar  limit  for  a  modest 
replacement  home? 

Response:  Section  256.7(c)  of  the  rule 
does  not  specify  a  dollar  limitation  for 
a  modest  replacement  home.  Use  of  a 
specific  cost  limit  for  use  throughout 
Indian  Country  has  proven  imrealistic 
because  the  costs  for  construction  of 
similar  dwellings  in  different  parts  of 
the  country  vary  significantly  due  to 
varying  costs  of  building  materials  and 
labor.  The  rule  provides  the  required 
flexibility  needed  by  each  servicing 
housing  office  to  determine  and  contain 
the  cost  of  a  modest  home,  based  on  its 
square  footage  and  local  or  regional 
building  materials  and  labor  costs. 

45.  Comment:  Several  commentaries 
concerned  elimination  of  the 
Occupancy  and  Square  Footage  Chart 
(Table  A)  in  §  256.7(c)  of  the  rule  to 
provide  more  flexibility  in  program 
administration  and  because  the  square 
footage  requirements  are  too  restrictive. 

Response:  We  have  retained  the  table, 
now  located  in  §  256.11,  because  the 
rule  as  written  provides  adequate 
program  administration  flexibility 
through  unrestricted  cost  limitations, 
while  providing  for  a  modest  dwelUng 
as  defined  by  the  parameters  of  the 
occupancy  and  square  footage  chart. 

46.  Comment:  Would  like  to  see  a  cost 
limit  and  consideration  for  family 
composition  in  §  256.7(c)  of  the  rule, 
since  the  square  footage  chart  is  not 
adequate  for  b  family  of  four,  consisting 
of  a  husband,  wife,  one  female  child  and 
one  male  child. 

Response:  Table  A,  now  located  in 
§  256.11,  has  been  revised  to 
acconmiodate  this  family  composition. 

47.  Comment:  The  phrase  "in  which 
you  are  living"  should  be  deleted  from 
§  256.7(c)(1)  of  the  rule  since  some 
dwellings  are  in  such  condition  as  to  be 
unsuitable  for  occupancy  or  the  rule 
should  be  modified  to  address  the  issue. 

Response:  This  provision,  now 
located  in  §  256.10(a),  has  not  been 
revised  because  it  is  the  intent  of  the 
rule  to  ensure  delivery  of  program 
services  to  applicants  with  no  other 
recourse  for  housing  assistance. 

48.  Comment:  Suggest  that 

§  256.7(c)(1)  of  the  rule  be  revised  to 
provide  that  the  term  of  the  leasehold 
interest  is  not  less  than  25  years  at  the 
time  of  receipt  of  assistance. 

Response:  We  have  revised  this 
provision,  now  located  in  the  table  in 
§256.10,  to  read  as  follows: 


JMI 
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If  you 

And 

And 

Lease  the  house  in  which 
you  live. 

Your  leasehold  i ,  undivided  and  for  not  less  than  25 
years  at  the  time  that  you  receive  assistance. 

The  house  canf>ot  be  txought  up  to  applicable  building 
code  standards  within  the  Category  B  cost  limit. 

We  have  also  made  a  corresponding  revision  to  the  same  table  for  another  provision  formerly  in  §256.7(c}.  It 
now  reads  as  follows: 


It  you  •  •  * 

And  •  •  • 

And*  •  • 

Do  not  own  a  house 

Have  a  leasehold  on  land  that  is  suitable  tor  housing 
and  the  leasehold  is  undivided  and  for  not  less  than 
25  years  at  the  time  that  you  receive  assistance. 

The  land  has  adequate  ingress  and  egress  rights. 

49.  Comment:  Recommend  that 

§  256.7(c)(3)  of  the  rule  is  revised  to 
include  procedures  for  repayment,  as 
when  a  participant  sells  a  home  within 
the  timeframe  requiring  repayment,  to 
clarify  roles  and  responsibilities. 
Response:  This  provision,  now 
located  in  §  256.10(b)  has  not  been 
revised  because  the  procedure  is  outside 
the  scope  of  this  rule.  The  servicing 
housing  office  has  a  responsibihty  to  be 
familiar  with  applicable  tribal  or  federal 
government  procedures  for  recapturing 
funds. 

50.  Comment:  In  §  256.7(c)(3)  of  the 
rule,  when  a  beneficiary  inherits  the 
home  within  the  10  years,  and  does  not 
hve  in  the  home,  but  rents  the  home,  is 
the  renting  of  the  home  subject  to 
repayment  or  considered  the  same  as 
selling  the  home? 

Response:  This  provision,  now 
located  in  §  256.10(b),  does  not  require 
repa5nTient  when  a  beneficiary  inherits 
the  home  nor  does  inheritance  of  the 
home  constitute  the  sale  of  the  home. 
Repayment  only  becomes  an  issue  when 
the  home  is  sold. 

Section  256.8     Who  Administers  the 
Housing  Improvement  Program? 

51.  Comment:  In  §  256.8  of  the  rule, 
the  designation  of  the  "servicing 
housing  office"  as  the  entity 
administering  the  program  in  the  service 
area  is  not  acceptable  as  it  does  not 
provide  for  tribal  operation  of  the 
program  imder  a  Pub.  L.  93-638 
contract  or  a  self-governance  annual 
funding  agreement. 

^^  Response:  Section  256.12  (which 
re^aces  §  256.8)  has  been  revised  to 
clarify  that  the  "servicing  housing 
oKice,"  a  generic  description  of  the 
servicing  entity,  provides  for  a  Tribe  or 
the  Bureau  to  operate  the  Housing 
Improvement  Program. 

Secpon  256.9    How  do  I  Apply  for  the 
Housing  Impmvement  Program? 

52.  Comment:  Section  256.9(e)  of  the 
rule  should  be  revised  to  reflect  that 
proof  of  income  must  be  provided  from 


all  "permanent"  members  of  the 
household  as  defined  in  §  256.2. 

Response:  Section  256.13(e)  (formerly 
§  256.9(e))  of  the  rule  has  been  revised 
as  requested. 

53.  Comment:  Section  256.9(e)(1)  of 
the  rule  requires  submission  of  signed 
copies  of  current  1040  tax  returns  from 
all  members  of  the  household,  but  the 
IRS  does  not  require  fifing  if  you  make 
less  than  $2,500. 

Response:  Section  256.13(e)(3) 
(formeriy  §  256.9(e)(3))  provides  for  the 
submission  of  a  signed,  notarized 
statement  explaining  why  a  tax  return 
was  not  filed  and  is  sufficient  for  the 
rule. 

54.  Comment:  Section  256.9(e)(2)  of 
the  rule  also  should  include  provision 
for  income  received  from  Bureau  of 
Indian  Affairs,  General  Assistance 
programs,  operated  by  Tribes  through 
Pub.  L.  93-638  contract  and  Self- 
governance  annual  funding  agreements. 

Response:  Section  256.13(eT(2) 
(formerly  §  256.9(e)(2)  has  been  revised 
as  requested. 

55.  Comment:  Section  256.9(e)(3)  of 
the  rule  should  provide  for  submission 
of  a  statement  for  household  members 
over  the  age  of  18.  Coordinators  should 
have  the  option  to  request  additional 
information  for  dependent  children, 
depending  on  the  household  situation, 
without  having  the  applicant  get 
verification  from  all  family  members, 
ages  0  through  18  years. 

Response:  Section  256.13(e)(3) 
(formerly  §  256.9(e)(3))  has  not  been 
revised  because  the  intent  is  to  identify 
the  income  of  the  household,  including 
dependent  children.  A  statement  signed 
by  the  head  of  household  regarding 
income  of  dependent  children  is 
considered  adequate  for  the  rule. 

56.  Comment:  In  §  256.9(f)  of  the  rule, 
how  long  a  period  of  time  should  the 
statement  cover? 

Response:  Section  256.13(f)  (formerly 
§  256.9(f))  has  been  revised  to  specify  an 
annual  trust  income  statement  or  a 
statement  that  there  is  no  account. 

57.  Comment:  In  §  256.9(g)  and 

§  256.9(g)(1)  of  the  rule,  the  terms  "sole 


possessory  interest"  and  "exclusive 
possessory  agreement"  are  confusing. 
The  attachment  to  the  application  has  a 
section  titled  "Item  E — Land 
Information,"  which  explains  various 
land  status  descriptions.  These 
definitions  seem  a  more  concise, 
detailed  explanation  for  land  status 
terms  and  should  be  reflected  in  the 
rule. 

Response:  Section  256.13(g)  (which 
replaces  §  256.9(g))  has  been  revised  to 
read:  "Seventh,  you  must  provide  proof 
of  ownership  of  the  residence  and/or 
land: 

(1)  For  fee  patent  property,  you  must 
provide  a  copy  of  a  fully  executed 
Warranty  Deed,  which  is  available  at 
your  county  court  house;  or 

(2)  For  trust  property,  you  must 
provide  a  copy  of  certification  from  your 
home  agency; 

(3)  For  tribally-owned  land,  you  must 
provide  a  copy  of  a  properly  executed 
tribal  assignment  that  has  been  certified 
by  the  agency;  or 

(4)  For  multi-owner  property,  you 
must  provide  a  copy  of  a  properly 
executed  lease." 

58.  Comment:  Section  256.9(g)(4)  of 
the  rule  provides  that  "For  multi-owner 
property,  you  must  provide  a  copy  of  a 
properly  executed  lease  for  not  less  than 
twenty-five  (25)  years."  This  results  in 
inconsistency  with  the  payback 
timeframes  for  each  category. 

Response:  Section  256.13(g)(4)  (which 
replaces  §  256.9(g)(4))  has  not  been 
revised  because  the  payback  and  lease 
timeframes  are  not  related.  The  length  of 
the  lease  provides  assiutmce  that  the 
family  receiving  the  Federal  assistance, 
upon  taking  possession  of  the  dwelling, 
will  have  not  less  than  25  years  of  use 
of  the  dwelling. 

59.  Comment:  Section  256.9(h)  of  the 
rule  requiring  the  appficant  to  obtain  a 
copy  of  the  flood  plain  map  is 
inappropriate.  The  delivery  of  program 
services  to  dwellings  located  in  an  area 
having  special  flood  hazards  is 
dependent  on  the  applicant  obtaining 
flood  insurance.  Therefore,  the  servicing 
housing  office  should  have  appropriate 
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access  to  the  flood  insurance  rate  map(s) 
(FIRMs)  associated  with  its  servicing 
area  and  be  responsible  for  determining 
whether  the  dwelling  is  located  in  such 
an  area  and  for  notifying  the  applicant, 
when  appropriate,  that  flood  insurance 
must  be  obtained. 

Response:  The  Bureau  agrees  and  has 
removed  §  256.9(h).  §  256.9(h)(1), 
§  256.9(h)(2)  of  the  rule  and  revised 
§  256.14,  accordingly. 

Section  256. 1 0  What  are  the  steps  that 
must  be  taken  to  process  my  application 
for  the  Housing  Improvement  Program? 

60.  Comment:  Section  256.10  of  the 
rule  should  specify  that  the  tribe  should 
be  fully  involved  in  the  application, 
prioritization  and  decision  making 
process.  This  section  should  also 
include  the  addition  of  the  Housing 
Improvement  Program  Committee  and 
an  explanation  of  their  responsibilities 
in  rating  and  ranking  applications. 

Response:  Section  256.14  (which 
replaces  §  256.10)  has  not  been  revised 
as  the  commentor  suggested  because  it 
is  the  responsibility  of  the  servicing 
housing  ofBce  to  develop  the  list  of 
applications  considered  and/or  received 
for  that  program  year  and,  based  on 
evaluation  of  the  neediness  of  the 
applicant,  to  develop  the  priority  hst  of 
families  that  will  receive  Housing 
Improvement  Program  services  for  the 
program  year.  However,  we  note  that 
under  §  256.12(a)  (formerly  §  256.8(a))  a 
Tribe  pursuant  to  a  Self-governance 
annual  funding  agreement  or  Self- 
determination  contract  can  operate  the 
Housing  Improvement  Program. 

61.  Comment:  Section  256.10  of  the 
rule  should  be  revised  to  include  a 
requirement  that  the  servicing  housing 
ofhce  verify  the  availability/feasibility 
of  water  and  wastewater  facilities  for 
each  site  prior  to  issuing  the  "Priority 
List".  Coordination  between  the  Indian 
Health  Service  and  the  Bureau  of  Indian 
Affairs  is  extremely  important  to  ensure 
that  homes  will  not  be  built  at  locations 
that  cannot  be  provided  essential 
health-related  facilities. 

Response.- Section  256.14  (which 
replaces  §  256.10)  has  not  been  revised 
as  suggested  because  the  definition  for 
standard  housing,  in  §  256.2  of  the  rule 
has  provision  for  two  exceptions  to 
standard  housing,  including  the  absence 
of  one  or  more  utilities  where  there  is 
no  prospect  of  the  utilities  becoming 
available.  However,  §  256.16  (formerly 
§256.12)  has  been  revised  to  include 
provision  for  communication  and 
coordination  between  the  servicing 
housing  office  and  the  organization 
responsible  for  verifying  the 
availability/feasibility  for  water  and 
wastewater  facilities. 


62.  Comment:  Section  256.10(a)  of  the 
rule  should  be  revised  to  allow  the 
servicing  housing  office  to  determine 
whether  to  return  an  incomplete 
application  and  to  establish  a  deadline 
date  by  which  the  application  must  be 
completed. 

Response:  We  have  revised  §  256.14(a) 
(which  replaces  §  256.10(a))  as 
requested. 

63.  Comment:  Section  256.10(b)(1)  of 
the  rule  should  be  revised  to  correspond 
with  the  official  records  schedule, 
which  does  not  address  the  retention  of 
ineligible  applicant  files.  It  is  suggested 
that  all  ineligible  applications  and 
supporting  documentation  be  returned 
to  the  applicants  upon  determination  of 
ineligibility  and  that  those  applications 
not  be  used  to  develop  workload  and 
housing  needs  assessments. 

Response:  Section  256.14(b)(1)  (which 
replaces  §  256.10(b)(1))  has  been  revised 
to  eliminate  the  use  of  these 
applications  to  develop  workload  and 
housing  naeds  assessments. 
Applications  will  be  handled  in 
accordance  with  the  official  records 
schedule. 

64.  Comment:  Section  256.10(b)(2)  of 
the  rule,  Table  B,  Priority  Ranking 
Factors,  should  be  revised  to  provide 
additional  points  for  "aged  persons"  to 
ensure  that  single,  fixed-income  elderly 
applicants  are  awarded  sufficient  points 
for  priority  placement  on  the  priority 
Ust. 

Response:  Section  256.14(b)(2)  (which 
replaces  §  256.10(b)(2))  has  not  been 
revised  because  the  ranking  factors  as 
provided  in  the  rule  is  adequate  to 
provide  priority  ranking  for  low-income 
and  aged  applicants. 

65.  Comment:  Section  256.10(b)(2)  of 
the  rule.  Table  B,  Priority  Ranking 
Factors,  Ranking  Factor  3,  should  be 
revised  to  require  only  one  document  to 
establish  a  condition  of  disability  to 
reduce  the  burden  to  the  applicant. 

Response:  Table  B,  which  is  now 
located  in  §  256.14(b)(2),  has  not  been 
revised  because  the  Bureau  of  Indian 
Affairs  does  not  issue  its  owrn  statement 
of  disability  condition  for  purposes  of 
this  grant  program.  The  requirement  to 
provide  two  independent  statements  of 
condition  of  disability  for  determination 
of  point  award  for  this  ranking  factor  is 
considered  adequate  for  the  rule. 

66.  Comment:  Section  256.10(d)  of  the 
rule  should  be  revised  to  specify  that 
the  servicing  housing  office  will 
develop  a  list  of  all  applicants  for  the 
program  year  and  provide  a  status  of  the 
application.  In  addition,  the  rule  should 
be  revised  to  specify  that  "In  the  case  of 
a  tie,  the  family  with  the  lower  income 
will  be  "listed'  first,  since  it  is  not 
known  whether  funding  is  available  to 


provide  Housing  Improvement  Program 
services." 

Response:  We  have  revised  §  256.14(c) 
(which  replaces  §  256.10(d))  as 
requested  and  in  response  to  the  general 
comment  to  make  the  rule  more  flexible 
and  less  procedural. 

67.  Comment:  Section  256.10(e)  of  the 
rule  should  be  revised  to  provide  for  the 
"Inventory  of  Housing  Improvement 
Program  Applicants  (lOHA)."  The 
suggested  LEHIPA  is  only  a  list  of 
eligible  applicants.  The  preferred 
inventory  is  a  complete  listing  of  all 
applications  taken  for  that  program  year 
and  their  status,  providing  a  godd 
program  audit  trail.  Additionally,  the 
rule  should  p»3vide  for  comparison  of 
the  lOHA  to  the  amoimt  of  funds 
available  for  project  construction,  since 
some  Tribes  must  use  a  portion  of  the 
program  funding  to  help  cover 
administrative  costs.  Those  applicants 
that  will  be  served  are  considered  the 
current  Priority  List. 

Response:  Section  256.14(c)(4) 
(formerly  §  256.10(e))  has  been  revised 
to  provide  for  the  suggested  listing, 
elimination  of  the  LEHIPA,  and 
comparison  to  available  funding  and  in 
response  to  the  general  comment  to 
make  the  rule  more  flexible  and  less 
procedural. 

68.  Comment:  Section  256.10(e)  of  the 
rule  should  be  revised  to  specify  that 
the  servicing  housing  office  will 
research  and  develop  only  those 
projects  on  the  priority  list  that  stand  a 
good  chance  of  being  funded. 

Response:  Section  256.14(c)(4) 
(formerly  §  236.10(e))  has  been  revised 
to  identify  that  cost  estimates  will  be 
provided  for  eligible  applicants  and  in 
response  to  the  general  comment  to 
make  the  rule  more  flexible  and  less 
procedural. 

69.  Comment:  Section  256.10(g)  of  the 
rule  should  be  revised  to  require  that 
applications  for  the  program  are 
updated  annually.  While  it  may  be 
convenient  to  request  that  an  apphcant 
merely  submit  a  letter  confirming  that 
their  application  is  still  accurate, 
interested  applicants  should  be  required 
to  reapply  each  funding  year  in  order  to 
receive  assistance.  An  annual  system  of 
updating  applications  seems  to  provide 
accurate,  updated  information  from  all 
sources  and  ensures  that  eligibility  is 
sustained.  This  will  ensure  that  the 
program  remains  up-to-date,  accurate 
and  fair  to  aU.  However,  the  rule  should 
be  sufficiently  flexible  to  afford  Tribes 
the  option  to  determine  if  and  when 
applications  are  carried  over,  for  not 
more  than  one  year,  once  they  have 
been  through  the  prioritization  process 
to  accommodate  extenuating 
circvunstances. 
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Response:  Section  256.14(d)(2)  (which 
replaces  §  256.10(g))  has  been  revised  to 
accommodate  annual  updating  of 
applications  with  a  one  year  carryover 
option,  and  in  response  to  the  general 
comment  to  make  the  rule  more  flexible 
and  less  procedural.  Accordingly, 
§  256.10(h)  of  the  rule  is  now  found  in 
§256il4(e)oftherule. 

70.  Comment:  Section  256.10(g)(3)  of 
the  rule  is  vague  and  should  be  revised 
to  specify  when  an  application  "must" 
be  updated. 

Response:  Section  256.10(d)(2)  (which 
replaces  §  256.10(g)(3))  has  been  revised 
as  requested  and  in  response  to  the 
general  comment  to  m^e  the  rule  more 
flexible  and  less  procediu-al. 
Accordingly,  §  256.10(h)  of  the  rule  is 
now  foimd  in  §  256.14(e)  of  the  rule. 

71.  Comment:  Section  256.10(h)  of  the 
rule  should  be  revised  to  provide 
information  on  where  servicing  housing 
offices  are  to  submit  their  annual  reports 
and  to  whom  the  reports  should  be 
submitted  in  the  case  of  for  Pub.  L.  93- 
638  contracting  and  self-governance 
annual  funding  agreement  Tribes. 

Response:  Section  256.14(e)  (which 
replaces  §  256.10(h))  of  the  rule  has 
been  revised  to  identify  that  annual 
reports  are  submitted  to  the  servicing 
area  office  and  in  response  to  the 
general  comment  to  make  the  rule  more 
flexible  and  less  procediu-al.  The  general 
designation  of  servicing  area  office  is 
used  to  accommodate  area  specific 
procedures  for  receiving  annual  reports 
from  Tribes. 

Section  256.11     How  Long  Will  I  Have 
to  Wait  for  the  Improvement,  Repair,  or 
Replacement  of  my  Dwelling  to  be 
Done? 

72.  Comment:  Section  256.11  of  the 
rule  should  be  revised  to  include:  (1) 
Availability  of  a  contractor;  (2)  position 
on  the  priority  hst  as  two  additional 
factors  that  affect  the  length  of  time  that 
it  takes  to  accomplish  the  work  project. 

Response:  Section  256.15  (which 
replaces  §  256.11)  has  been  revised  to 
include  the  requested  factors. 

73.  Comment:  Section  256.11  of  the 
rule  should  be  revised  to  include  "other 
extenuating  circumstances"  or  "  other 
unforeseen  factors"  to  more  accurately 
depict  actuahty. 

Response:  Section  256.15  (which 
replaces  §  256.11)  has  been  revised  to 
include  (f)  Other  unforeseen 
circiunstances. 

Section  256. 1 2  Who  is  Responsible  for 
Identifying  What  Work  Will  Be  Done  on 
my  Dwelling? 

74.  Comment:  Section  256.12  of  the 
rule  should  be  revised  to  include 


provision  for  consultation  with  the 
homeowner. 

Response:  Section  256.16  (which 
replaces  §  256.12)  has  not  been  revised 
because  it  is  the  responsibility  of  the 
servicing  housing  office  to  identify  the 
work  required  to  provide  a  dwelling 
which  meets  the  definition  of  standard 
housing,  as  identified  in  §256.2  of  the 
rule,  and  to  commimicate  this 
information  to  the  homeowner. 

Section  256. 1 3    What  Will  the  Servicing 
Housing  Office  do  to  Identify  What 
Work  is  to  be  Done  on  my  Dwelling? 

75.  Comment:  How  can  a  tribe  with  a 
limited  amount  of  funding  available  for 
administration  and  operation  of  the 
program  be  expected  to  have  the 
necessary  funding  needed  to  perform 
the  activities  identified  in  §  256.13  of 
the  rule? 

Response:  Section  256.17  (which 
replaces  §  256.13)  identifies  what 
activities  must  be  performed  to  ensure 
that  the  objectives  of  the  Housing 
Improvement  Program  are  met.  It  is 
incvunbent  on  the  servicing  organization 
to  ensiue  that  there  are  adequate 
resources  for  the  administration  and 
conduct  of  the  program. 

76.  Comment:  Section  256.13  of  the 
rule  refers  to  a  trained  and  qualified 
representative  from  the  servicing 
housing  office.  Who  determines  what 
the  quahfications  and  training  needs  of 
the  housing  representative  are? 

Response:  Section  256.17  (which 
replaces  §  256.13)  does  not  specify  what 
the  qualifications  and  training  needs  of 
the  housing  representative  are  because  it 
is  outside  the  function  of  the  Housing 
Improvement  Program.  Federal 
government  employees  must  meet  or 
exceed  the  qualifications,  education, 
and/or  training  requirements 
estabUshed  for  the  position.  The  hiring 
organization  is  responsible  for  assessing 
the  qualifications  and/or  training  needs 
of  its  housing  representative(s)  to  ensure 
adequate  operation  of  the  Housing 
Improvement  Program. 

77.  Comment:  Section  256.13(c)  of  the 
rule  requires  that  the  representative 
approve  dwellings  estimated  to  require 
$35,000  or  more  in  repairs  for 
replacement.  The  rule  should  be  revised 
to  provide  some  flexibility  for  cases 
where  the  cost  estimate  only  exceeds 
the  $35,000  limit  by  a  small  percentage. 

Response:  Section  256.17(c)  (which 
replaces  §  256.13(c))  of  the  rule  has  not 
been  revised  because  the  intent  is  to 
ensure  that  services  provided  under  the 
program  are  not  curtailed  due  to  costs 
and  will  result  in  a  dwelling  that  is 
completely  repaired  or  replaced  and  to 
the  extent  possible,  a  home  which  will 


meet  the  long  term  needs  of  the 
recipient. 

78.  Comment:  Section  256.13(c)  of  the 
rule  should  be  revised  to  emphasize  that 
program  services  are  to  provide 
standard  housing,  which  is  not  limited 
to  replacement  housing  and  includes 
referral  to  other  housing  resources. 
Beginning  with  the  second  sentence, 
revise  the  rule  to  read:  "If  the  estimated 
cost  to  repair  your  dwelling  is  $35,000 
or  more,  the  representative  must 
approve  your  dwelling  for  replacement 
or  may  refer  you  to  another  housing 
source.  The  other  source  does  not  have 
to  be  for  a  replacement  home,  it  may  be 
for  government  subsidized  rental  units." 

Response:  Section  256.17(c)  (which 
replaces  §  256.13(c))  has  been  revised 
begirming  with  the  second  sentence  to 
read:  "If  the  estimated  cost  to  replace 
your  dwelling  is  $35,000  or  more,  the 
representative  must  approve  your 
dwelling  for  replacement  or  refer  you  to 
another  source  for  housing.  The  other 
source  does  not  have  to  be  for  a 
replacement  home;  it  may  be  for 
govenunent  subsidized  rental  units  or 
other  sources  for  standard  housing. 

79.  Comment:  Section  256.13(d)(1)  of 
the  rule  requires  compliance  with  the 
occupancy  and  square  footage  criteria  in 
Table  A  of  the  rule.  The  servicing 
housing  office  and  tribe  should  be 
allowed  to  determine  the  square  footage 
of  each  felling  based  on  available 
funds  and  not  be  hmited  to  the  criteria 
in  Table  A. 

Response:  Section  256.17Cd)(l) 
(formerly  §  256.13(d)(1))  has  not  been 
revised  because  the  criteria  identified  in 
Table  A,  now  in  §  256.11  of  the  rule, 
provides  the  parameters  for  the  modest 
dwelling  which  may  be  provided  to  the 
recipient  of  the  Housing  Improvement 
Program  grant  and  is  considered 
adequate  for  the  rule. 

Section  256. 14    How  Will  I  Be  Advised 
of  What  Work  is  To  Be  Done? 

Section  256.18  replaces  §  256.14.  No 
comments  were  received. 

Section  256. 1 5    Who  Performs  the 
Improvements,  Repairs,  or  Replacement 
of  My  Dwelling? 

80.  Comment:  Section  256.15  should 
include  provision  for  tribal  construction 
companies  and  tribal  "force  account" 
construction.  What  if  an  eligible 
applicant  is  an  unemployed  carpenter  or 
other  skilled  craftsman? 

Response:  Section  256.19  (which 
replaces  §  256.15)  has  been  revised  to 
include  provision  for  tribal  repair  and 
construction  trades  persons,  tribal  home 
building  contractors  and  tribal 
construction  companies.  The  rule  does 
not  preclude  use  of  a  "force  account." 
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Section  256.20  of  the  rule  is  revised 
accordingly. 

Section  256.16    How  Are  These  Repairs 
or  Construction  Trades  Persons,  Home 
Building  Contractors  or  Construction 
Companies  Selected  and  Paid? 

81.  Comment:  Section  256.16  of  the 
rule  should  provide  for  bidder 
advertisement  and  selection  by  a  Bureau 
approved  tribal  procurement  policy. 

Response:  Section  256.20  (which 
replaces  §  256.16)  has  been  revised  to 
include  provision  for  Federal 
procurement  and  other  Bureau 
approved  tribal  procurement  policy. 

82.  Comment:  Section  256.16  of  the 
rule  should  be  revised  to  clarify  that  the 
appropriate  contracting  office  selects  the 
winning  bidder,  after  technical  review 
by  and  written  recommendation  from 
the  servicing  housing  office,  and  after 
determination  that  the  bidder  is 
qualified  and  capable  of  completing  the 
project. 

Response:  Section  256.20  (which 
replaces  §  256.16)  has  been  revised  to 
provide  clarification  that  the 
appropriate  contracting  office  selects  the 
winning  bidder. 

83.  Comment:  Section  256.16(d)(2)  of 
the  rule  provides  that  final  payment  will 
be  made  to  the  contractor  after  the  final 
inspection  and  after  all  provisions  of  the 
contract  have  been  met,  including 
punch-up  items.  This  phrase  "punch-up 
items"  should  be  replaced  with  "punch 
list." 

Response:  Section  256.20(d)(2)  (which 
replaces  §  256.16(d)(2))  has  been  revised 
as  requested. 

Section  256. 1 7    Will  I  Have  To  Vacate 
My  Dwelling  While  Repaiz  Work  or 
Replacement  of  My  Dwelling  Is  Being 
Done? 

84.  Comment:  In  §  256.17  of  the  rule, 
there  should  be  some  provision  to  assist 
families  with  relocation,  assuming  that 
we  will  serve  the  neediest  of  the 
neediest. 

Response:  Section  256.21  (which 
replaces  §  256.17)  has  not  been  revised 
because  the  funding  appropriated  for 
the  program  is  provided  for  the  needed 
repairs  and  replacement  of  housing  and 
does  not  provide  for  this  type  of 
assistance.  Regretfully,  these  temporary 
relocation  costs  must  be  defined  as  the 
participant's  responsibility.  We  suggest 
that  other  sources  for  this  assistance  be 
pursued. 

Section  256.18    How  Can  I  Be  Sure 
That  the  Work  That  Is  Being  Done  on 
My  Dwelling  Meets  Minimum 
Construction  Standards? 

85.  Comment:  The  phrase  "applicable 
minimum  construction  standards"  in 


§  256.18(a)  of  the  rule  should  be  revised 
to  read;  "appUcable  building  codes",  to 
provide  one  definitive  phase  used 
throughout  the  rule. 

Response:  Section  256.22(a)  (which 
replaces  §  256.18(a))  has  not  been 
revised  because  the  terms  are  not 
inclusive. 

86.  Comment:  Section  256.18(b)  of  the 
rule  delineating  inspections  at  specific 
stages  of  construction  should  be  omitted 
and  reference  should  be  made  to  the 
"applicable  building  code  regulations" 
for  new  construction. 

Response:  Section  256.22  (which 
replaces  §  256.18(b))  of  the  rule  has  not 
been  revised  because  it  provides  a 
necessary  and  flexible  framework  for  the 
servicing  housing  office  to  schedule  one 
or  more  inspections  based  on  the  scope 
of  the  project,  as  well  as  providing 
direction  for  three  specific  instances 
when  an  inspection  is  mandatory. 

87.  Comment:  Section  256.18(b)  of  the 
rule  should  be  revised  to  include  the 
usual  inspections  required  as  per 
building  codes,  such  as:  (1)  Foundation; 
(2)  Concrete  slab  or  under-floor;  (3) 
Plumbing,  mechanical  and  electrical;  (4) 
Frame  and  masonry;  (5)  Insulation  and 
vapor  barrier;  (6)  Lath  and/or  wallboard; 
(7)  Other:  The  servicing  housing  office 
may  require  any  other  inspection  to 
ascertain  compUance  with  the  building 
code;  and,  (8)  Final. 

Response:  Section  256.22  (which 
replaces  §  256.18(b))  has  not  been 
revised  because  it  provides  a  necessary 
and  flexible  framework  for  the  servicing 
housing  office  to  schedule  one  or  more 
inspections  based  on  the  scope  of  the 
project,  as  well  as  providing  direction 
for  three  specific  instances  when  an 
inspection  is  mandatory. 

88.  Comment:  Section  256.18(b)  of  the 
rule  should  be  revised  to  read: 
"Inspections  under  categories  A,  B,  and 
C  will  be  made  as  needed  to  ensure  that 
applicable  minimum  construction 
standards  and  building  codes  are 
applied." 

Response:  We  have  not  revised 
§  256.22(b)  (formerly  §  256.18(b)) 
because  the  purpose  for  review  of  the 
construction  in  §  256.22(a)  (formerly 
§  256.18(a))  is  considered  adequate  for 
the  rule.     | 

Section  256. 19    How  Will  I  Be  Advised 
That  the  Repair  Work  or  Replacement  of 
My  Dwelling  Has  Been  Completed? 

89.  Comment:  Section  256.19  of  the 
rule  requires  the  servicing  housing 
office  to  notify  the  Housing 
Improvement  Program  recipient,  in 
writing,  that  work  on  the  project  has 
been  completed.  To  cut  down  on 
paperwork,  a  phone  call  would  suffice. 


Response:  Section  256.23  (which 
replaces  §  256.19)  has  not  been  revised 
because  written  communication  is 
recognized  as  an  appropriate  means  of 
official  notification.  A  copy  of  the  notice 
signed  by  the  recipient  also  provides  the 
servicing  housing  office  with 
acknowledgment  of  receipt  of  the 
notice.  The  requirement  to  provid^a 
written  notification  does  not  preclude 
additional  coramunication  with  the 
recipient  regarding  the  status  of  the 
work  project. 

Section  256.20    How  Many  Times  Can 
I  Receive  Improvements,  Repairs,  or 
Replacement  Services  Under  the 
Housing  Improvement  Program? 

90.  Comment:  Section  256.20(b)  of  the 
rule  should  be  revised  to  change 
October  1, 1986  to  October  1. 1990. 

Response:  Section  256.24(b)  (which 
replaces  §  256.20(b))  has  not  been 
revised  because  the  specified  date 
corresponds  with  the  congressionally 
mandated  redirection  of  the  program. 

Section  256.21     Will  I  Need  Flood 
Insurance? 

91.  Comment:  Based  on  the  fact  that 
we  are  serving  the  "neediest  of  the 
needy",  we  question  whether  any  of  our 
participants  would  be  able  to  afford 
flood  insurance,  as  specified  in  §  256.21 
of  the  rule.  It  is  very  difficult  and 
expensive  to  obtain  home  insurance  on 
our  reservation  due  to  land  issues. 

Response:  Section  256.25  (which 
replaces  §  256.21)  has  not  been  revised 
because  Pub.  L.  93-234,  as  amended,  87 
Stat.  975,  prohibits  the  expenditure  of 
Federal  funds  for  any  purpose  in  an  area 
identified  as  having  special  flood 
hazards,  unless  there  is  adequate  flood 
insurance. 

92.  Comment:  In  §  256.21  of  the  rule, 
who  may  waive  the  requirement  for 
flood  insurance  if  the  grantee  cannot 
afford  it?  Also,  the  rule  does  not  explain 
that  a  house  should  be  raised  above  the 
flood  plain  when  circvmistances  permit. 

Response:  The  Pub.  L.  93-234,  as 
amended,  prohibition  cannot  be  waived. 
The  servicing  housing  office  is 
responsible  for  knowledge  of  applicable 
building  standards. 

93.  Comment:  Section  256.21,  How 
long  should  the  homeowner  keep  flood 
insurance  in  effect? 

Response:  Section  256.25  (which 
replaces  §  256.21)  does  not  specify  the 
length  of  time  that  the  flood  insurance 
should  be  kept  in  effect  because  it  is 
outside  the  authority  of  the  rule. 
However,  the  servicing  housing  office 
should  be  familiar  with  and  able  to 
advise  applicants  of  the  specific 
requirements  imder  the  Flood 
Protection  Act  of  1973. 
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Section  256.22    Is  my  Federal 
Government-Assisted  Dwelling  Eligible 
for  Services  Under  the  Housing 
Improvement  Program? 

94.  Comment:  We  oppose  §  256.22  of 
the  rule  excluding  repairs  being  made  to 
homes  that  were  purchased  with 
"Govenunent  subsidized  funds".  Most 
housing  on  Indian  reservations  is 
purchased  through  federally  subsidized 
programs  sponsored  by  the  E)epartments 
of  Agricultiu*,  Housing  and  Urban 
Development,  and  Veterans  Affairs. 
Over  time  these  homes  may  become 
substandard  and  neither  the  home  nor 
the  owner  may  be  eligible  for  other 
housing  assistance  programs. 

Response:  Section  256.26  (which 
replaces  §  256.22)  has  been  revised  to 
exclude  only  those  homes  purchased 
through  Federal  government-sponsored 
home  programs  for  which  other  housing 
assistance  is  available. 

95.  Comment:  Section  256.22  of  the 
rule  appears  to  make  Housing  and 
Urban  Development  owned  housing 
ineligible  for  die  Housing  Improvement 
Program.  The  rule  should  be  revised  to 
include  such  homes  in  the  program  or 
to  provide  exceptions  for  the  older, 
substandard  Housing  and  Urban 
Development  housing  that  is  not  eligible 
for  any  other  housing  assistance 
programs,  or  when  the  home  has  been 
paid-off,  is  under  new  ownership  and 
the  new  owner  otherwise  qualifies  for 
the  Housing  Improvement  Program. 

Response:  Section  256.26  (which 
replaces  §  256.22),  as  revised,  excludes 
homes  purchased  through  Federal 
government  sponsored  home  programs 
for  which  other  housing  assistance  is 
available.  Housing  and  Urban 
Development  owned  housing  is  eligible 
for  housing  assistance  through  tribally 
designed  housing  programs  under  Pub. 
L.  104-330,  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996. 

Section  256.23    Are  Mobile  Homes 
Eligible  for  Services  Under  the  Housing 
Improvement  Program? 

96.  Comment:  Section  256.23  of  the 
rule  excludes  services  to  applicants 
with  a  mobile  home,  but  these  are  the 
dwellings  that  often  have  the  health  and 
safety  deficiencies  and  eventually 
require  replacement. 

Response:  Section  256.27  (which 
replaces  §  256.23)  is  not  intended  to 
exclude  applicants  living  in  a  mobile 
home  from  participation  in  the  program, 
but  is  intended  to  eliminate  repairs  and 
renovations  to  mobile  units.  Typically, 
these  repairs  and  renovations  do  not 
meet  the  definition  of  cost  effective,  as 
defined  in  §  256.2  of  the  rule.  The  rule 


has  been  revised  to  focus  the  question 
on  the  services  available  to  the  eligible 
applicant  and  has  been  revised  to  read: 

"§  256.27    Can  I  receive  Housing 
Improvement  Program,  services  if  I  am 
living  in  a  mobile  home?  Yes.  If  you 
meet  the  eligibility  criteria  in  §  256.6  of 
the  rule  and  there  is  sufficient  funding 
available,  you  can  receive  any  of  the 
Housing  Improvement  Program  services 
as  identified  in  §  256.7,  except  that  if 
you  require  Category  B  services  and 
your  mobile  home  has  exterior  walls  of 
less  than  three  inches,  you  must  be 
provided  Categoiy  C  services." 

97.  Comment:  Section  256.23  of  the 
rule  specifies  that  mobile,  or  modular 
homes  are  no  longer  eUgible  for 
assistance  imder  the  revised  regulations. 
Manufactured  housing,  including 
mobile  homes,  which  are  required  to 
meet  Department  of  Housing  and  Urban 
Development  building  code  standards  in 
24  CFR  part  3280,  should  be  included 
in  the  services  provided  imder  the 
Housing  Improvement  Program.  The 
rule  should  be  revised  to  provide  for 
manufactured  housing,  including 
modular  homes,  with  the  axles  and 
tongue  removed  and  installed  on  a 
concrete  foundation. 

Response:  Many  comments  were 
received  concerning  §  256.23  of  the  rule. 
The  majority  of  these  comments 
opposed  the  exclusion  of  mobile  homes 
frora  the  Housing  Improvement 
Program.  The  rule,  now  in  §  256.27,  as 
revised,  addresses  the  eligibihty  of 
apphcants  living  in  a  mobile  home  and 
clarifies  which  services  cannot  be 
provided  to  sub-standard  mobile  homes. 
Section  256.2  of  the  rule,  as  revised  to 
include  the  definition  for  standard 
housing,  satisfies  the  comments  for 
provision  for  manufactured  housing, 
including  modular  housing,  when  that 
housing  meets  the  definition  of  standard 
housing.  Practically,  this  includes,  but 
is  not  limited  to:  the  manufactured 
housing  meeting  Department  of  Housing 
and  Urban  Development  building  code 
standards  in  24  CFR  part  3280;  that  the 
axles  and  tongue  are  removed;  and,  that 
the  unit  is  installed  on  a  concrete 
foimdation. 

Section  256.24    Can  Housing 
Improvement  Program  Resources  Be 
Supplemented  With  Other  Available 
Resources? 

98.  Comment:  Section  256.24  of  the 
rule  should  be  revised  to  read:  "Yes. 
Housing  Improvement  Program 
resources  may  be  supplemented  through 
other  available  resources  to  increase  the 
number  of  Housing  Improvement 
Program  recipients." 

Response:  Section  256.28  (which 
replaces  §  256.24)  has  been  revised  as 
requested. 


99.  Comment:  Sections  256.24(a)  and 
256.24(b)  of  die  rule  should  be  deleted 
to  enable  the  servicing  housing  office  to 
determine  if  supplemental  funds  can  be 
used  to  exceed  the  Housing 
Improvement  Program  limits  in  order  to 
meet  the  needs  of  the  recipient. 

Response:  Sections  256.24(a)  and 
§  256.24(b)  of  the  rule  have  been 
omitted  as  requested.  However, 
§  256.28,  as  revised  in  response  to  the 
previous  comment,  restricts  any 
increase  in  resources  for  the  purpose  of 
increasing  the  number  of  Housing 
Improvement  Program  recipients.  This 
restriction  is  to  ensure  that  the 
improvements,  repairs,  renovations, 
replacements  and  housing  provided 
under  the  program  can  not  be  construed 
to  be  extravagant  or  unnecessary,  while 
offering  these  services  to  as  many 
eUgible  recipients  as  possible.  If 
additional  resources  are  available  to 
exceed  program  limits,  the  tribe  may 
wish  to  establish  an  entirely  separate 
tribal  bousing  program,  that  does  not 
use  Housing  Improvement  Program 
funding,  and  therefore  does  not  need  to 
adhere  to  the  rules  of  the  Housing 
Improvement  Program.  ^ 

m.  Findings  and  Certifications 

The  major  purpose  of  the  revision  has 
been  to  provide  simplified 
administrative  guidelines  and  to  make 
the  program  more  flexible  and 
responsive  to  the  needs  of  tribes  and  the 
intended  recipients  of  the  program. 

The  Department  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  (OMB)  that  this  rule  meets 
the  applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866,  and  therefore  will  not  be  review 
by  the  Office  of  Management  and 
Budget. 

In  accordance  with  Executive  Order 
12630,  the  Department  of  the  Interior 
has  determined  that  this  rule  does  not 
have  significant  takings  implications. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

The  Department  of  the  Interior  has 
determined  that  this  rule  does  not  have 
significant  federalism  effects. 

The  Office  of  Management  and  Budget 
has  approved  tKe  information  collection 
requirements  in  part  256  imder  44 
U.S.C.  3507  et  seq.  and  assigned  control 
number  1076-0084.  The  information  is 
collected  to  determine  applicant 
eligibility  for  services  and  eligibility  to 
participate  in  the  program  based  on  the 
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criteria  referenced  in  §  256.10  and  in 
Table  B.  The  public  reporting  burden  for 
this  fqnn  is  estimated  to  average  30 
minutias  per  response,  including  the 
time  for  reviewing  the  instructions, 
gathering  and  maintaining  data,  and 
completing  and  reviewing  the  form. 
Ckimments  concerning  the  acou^cy  of 
the  burden  estimate  and  suggestions  for 
reducing  the  burden  should  be  directed 
to  the  Bureau  of  Indian  Affiairs, 
Information  Collection  Clearance 
Officer,  MS  4140-MIB,  1849  C  Street, 
N.W.,  Washington,  DC  20420,  and  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Washington,  DC  20503. 
Response  is  required  to  obtain  a  benefit 
imder  25  CFR  part  256.  The  information 
is  confidential  and  protected  imder  The 
Privacy  Act  of  1974,  5  U.S.C.  522a,  as 
amended,  and  for  use  only  in 
conjunction  with  official  U.S. 
government  business  relating  to  the 
Housing  Improvement  Program. 
Applicants  are  informed  of  the  necessity 
to  provide  the  confidential  information 
and  must  sign  a  written  Privacy  Act 
statement,  which  authorizes  the  use  of 
the  information.  A  Federal  agency  may 
not  conduct  or  sponsor  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  niunber. 

The  Department  of  the  Interior  has 
determined  that  this  rulemaking  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quahty  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

The  primary  author  of  this  doounent 
is  Ms.  June  Henkel,  Office  of  Tribal 
Services,  Biu«au  of  Indian  Affairs, 
Department  of  the  Interior,  Washington, 
DC. 

List  of  Subjects  io  25  CFR  Part  256 

Indians;  Indian — housing. 

For  the  reasons  set  forth  in  the 
preamble,  part  256  of  Title  25,  Chapter 
I  of  the  Code  of  Federal  Regulations  is 
revised  as  set  forth  below.  « 

PART  256— HOUSINQ  IMPROVEMENT 
PROGRAM 


Cat 

256.1 
256.2 
256.3 
256.4 
256.5 


256.19  Wh©perf< 
repairs,  or  rep 

256.20  How  are  t) 
construction 
building  cont 


Purpose. 
Definitions. 
Policy. 

Information  collection. 
What  is  the  Housing  Improvement 
Program? 

256.6  Am  I  eligible  for  the  Housing 
Improvement  Program? 

256.7  What  housing  services  are  available 
under  the  Housing  Improvement 
Program? 


256.8  When  do  I  qualify  for  Category  A 
assistance? 

256.9  When  do  I  qualify  for  Category  B 
assistance? 

256.10  Wh«n  do  I  qualify  for  Category  C 
assistance? 

256.11  What  are  the  occupancy  and  square 
footage  standards  for  housing  provided 
with  Category  C  assistance? 

256. 1 2  Who  administers  the  Housing 
Improvement  Program? 

256.13  How  do  I  apply  for  the  Housing 
Improvement  Program? 

256. 14  What  are  the  steps  that  must  be 
taken  to  process  my  application  for  the 
Housing  Improvement  Program? 

256.15  How  long  will  I  have  to  wait  for  the 
improvement,  repair,  or  replacement  of 
my  dwelling  to  1x9  done? 

256.16  Who  is  responsible  for  identifying 
what  work  will  be  done  on  my  dwelling? 

256. 1 7  What  will  the  servicing  housing 
office  do  to  identify  what  work  is  to  be 
done  on  my  dwielling? 

256.18  How  will  ijbe  advised  of  what  work 
is  to  be  done? 

s  the  improvements, 
;ement  of  my  dwelling? 
lese  repairs  or 
ides  persons  and  home 
ictors  selected  and  paid? 

256.21  Will  I  have  to  vacate  my  dwelling 
while  repair  work  or  replaceraent  of  my 
dwelling  is  being  done? 

256.22  How  can  I  be  sure  that  the  work  that 
is  being  done  on  my  dwelling  meets 
minimum  construction  standards? 

256.23  How  will  I  be  advised  that  the  repair 
work  or  replacement  of  my  dwelling  has 
been  completed? 

256.24  How  many  times  can  I  receive 
improvements,  repairs,  or  replacement 
services  under  the  Housing  Improvement 
Program? 

256.25  Will  I  need  flood  insvirance? 

256.26  Is  my  Federal  government  assisted 
dwelling  eligible  for  services  under  the 
Housing  Improvement  Program? 

256.27  Can  I  receive  Housing  Improvement 
Program  services  if  I  am  living  in  a 
mobile  home? 

256.28  Can  Housing  Improvement  Program 
resources  be  supplemented  with  other 
available  resources? 

256.29  What  can  I  do  if  I  disagree  with 
actions  taken  under  the  Housing 
Improvement  Program? 

Authority:  25  U.S.C.  13 

S  256.1    Purpose. 

The  purpose  of  the  part  is  to  define 
the  terms  and  conditions  under  which 
assistance  is  given  to  Indians  under  the 
Housing  Improvement  Program  (HIP). 

$256.2    Detnltlons. 

As  used  in  this  part  256: 

Agency  means  the  current 
organizational  unit  of  the  Bureau  that 
provides  direct  services  to  the  governing 
body  or  bodies  and  members  of  one  or 
more  specified  Indian  tribes. 

Appeal  means  a  written  request  for 
review  of  an  action  or  the  inaction  of  an 


official  of  the  Bureau  of  Indian  Affairs 
that  is  claimed  to  adversely  affect  the 
interested  party  making  the  request,  as 
provided  in  part  2  of  this  chapter. 

Applicant  moans  an  individual  or 
persons  on  whose  behalf  an  application 
for  services  has  been  made  under  this 
part. 

Area  Director  means  the  officer  in 
charge  of  a  Bureau  of  Indian  Affairs  area 
office,  or  his/her  authorized  delegate. 

Bureau  means  the  Bureau  of  Indian 
Affairs. 

Child  means  a  person  imder  the  age 
of  18  or  such  other  age  of  majority  as  is 
established  for  purposes  of  parental 
support  by  tribal  or  state  law  (if  any) 
applicable  to  the  person  at  his  or  her 
residence,  except  that  no  other  person 
who  has  been  emancipated  by  marriage 
can  be  deemed  a  child. 

Cost  effective  means  the  cost  of  the 
project  is  within  the  cost  limits  for  the 
category  of  assistance  and  adds 
sufficient  years  of  service  to  the 
dwelling  to  satisfy  the  recipient's 
housing  needs  well  into  the  future. 

Disabled  means  legally  blind;  legally 
deaf;  lack  of  or  inability  to  use  one  or 
more  limbs;  chair  or  bed  boimd; 
inability  to  walk  without  crutches  or 
walker;  mental  disabihty  in  an  adult  of 
a  severity  that  requires  a  companion  to 
aid  in  tu^ic  needs,  such  as  dressing, 
preparing  food,  etc.;  or  severe  heart  and/ 
or  respiratory  problems  preventing  even 
minor  exertion. 

Family  means  one  or  more  persons 
maintaining  a  household. 

Household  means  persons  living  with 
the  head  of  household  who  may  be 
related  or  imrelated  to  the  head  of 
household  and  who  function  as 
members  of  a  family. 

Independent  traaes  person  means  any 
person  possessing  the  ability  to  perform 
work  in  a  particular  vocation. 

Indian  means  any  person  who  is  a 
member  of  any  of  those  tribes  Usted  in 
the  Federal  Rtgister  pursuant  to  25  CFR 
part  83,  as  recognized  by  and  receiving 
services  from  the  Bureau  of  Indian 
Affairs. 

Indian  tribe  means  an  Indian  or 
Alaska  Native  tribe,  band,  nation, 
pueblo,  village  or  commimity  that  the 
Secretary  of  the  Interior  acknowledges 
to  exist  as  an  Indian  tribe  pursuant  to 
Pub.  L.  103-454, 108  Stat.  4791. 

Permanetit  members  of  household 
means  adults  living  in  the  household 
that  intend  to  live  &ere  continuously 
from  now  on  and  any  children  defined 
as  a  child  in  this  part. 

Secretary  means  the  Secretary  of  the 
Interior. 

Service  area  means  the  reservations 
(former  reservations  in  Oklahoma), 
allotments,  restricted  lands,  and  Indian- 
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owned  lands  (including  lands  owned  by 
corporations  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act) 
within  a  geographical  area  designated 
by  the  tribe  and  approved  by  the  Area 
Director  to  which  equitable  services  can 
be  delivered. 

Service  housing  office  means  the 
Tribal  Housing  Office  or  Bureau 
Housing  Assistance  Office 
administering  \he  Housing  Improvement 
Program  in  the  service  area  in  which  the 
applicant  resides. 

Standard  housing  means  a  dwelling 
in  a  condition  which  is  decent,  safe  and 
sanitary  so  that  it  meets  the  followring 
minimum  standards: 

(1)  General  construction  conforms  to 
applicable  tribal,  county,  state  or 
national  codes  and  to  appropriate 
building  standards  for  the  region; 

(2)  The  heating  system  has  the 
capacity  to  maintain  a  minimum 
temperature  of  68  degrees  in  the 
dwelling  diuing  the  coldest  weather  in 
the  area.  It  must  be  safe  to  operate  and 
maintain  and  deliver  a  uniform 
distribution  of  heat; 

(3)  The  plumbing  system  includes  a 
properly  installed  system  of  piping  and 
fixtures; 

(4)  The  electrical  system  includes 
wiring  and  equipment  properly 
installed  to  safely  supply  electrical 
energy  for  lighting  and  for  the  operation 
of  appliances; 

(5J  Occupants  per  dwelling  do  not 
exceed  these  limits: 

(i)  Two-bedroom  dwelling:  Up  to  four 
persons; 

(if)  Three-bedroom  dwelling:  Up  to 
seven  persons; 

(iii)  Four-bedroom  dwelling: 
Adequate  for  all  but  the  very  largest 
families; 

(6)  Bedroom  size:  The  first  bedroom 
must  have  at  least  120  square  feet  of 
floor  space,  additional  bedrooms  must 
have  a  minimum  of  100  square  feet  of 
floor  space  each. 

(7)  Two  exceptions  to  standard 
housing  will  be  permitted: 

(i)  Where  one  or  more  of  the  utilities 
are  not  available  and  there  is  no 
prospect  of  the  utilities  becoming 
available;  and 

(ii)  In  areas  of  severe  climate,  house 
size  may  be  reduced  to  meet  applicable 
building  standards  of  that  region. 


(8)  The  house  site  must  be  chosen  so 
that  access  to  utilities  is  most 
economical,  the  ingress  and  egress  are 
adequate,  and  aesthetics  and  proximity 
to  school  bus  routes  are  considered. 

Substandard  housing  means 
condition(s)  exist  that  do  not  meet  the 
definition  of  standard  housing  in  this 
part  of  the  rule. 

Superintendent  means  the  Bureau 
official  in  charge  of  an  agency  office. 

§256.3    Policy. 

(a)  The  Bureau  of  Indian  Affairs 
housing  policy  is  that  every  American 
family  should  have  the  opportunity  for 
a  decent  home  and  suitable  Uving 
environment.  The  Housing 
Improvement  Program  will  serve  the 
neediest  of  the  needy  Indian  families 
who  have  no  other  resource  for  standard 
housing. 

(b)  Every  Indian  who  meets  the  basic 
eligibility  criteria  defined  in  §  256.6  is 
entitled  to  participate  in  the  program. 
Participation  is  based  on  priority  of 
need,  retjgardless  of  tribal  affiliation. 

(c)  Tribal  participation  in  and  direct 
administration  of  the  Housing 
Improvement  Program  is  encouraged  to 
the  maximum  extent  possible.  Tribal 
involvement  is  necessary  to  ensure  that 
the  services  provided  under  the  program 
are  responsive  to  the  needs  of  the  tribes 
and  the  program  participants. 

(d)  Partnerships  with- complementary 
improvement  programs  are  encouraged 
to  increase  basic  benefits  derived  from 
the  Housing  Improvement  Program 
fund.  An  example  is  the  agreement  with 
Indian  Health  Services  to  provide  water 
and  sanitation  facilities  for  Housing 
Improvement  Program  houses. 

§  256.4    Intormation  Collection. 

The  information  collection 
requirements  contained  in  §  256.9  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3507  et  seq.  and  assigned 
clearance  number  1076-0084.  The 
information  is  collected  to  determine 
applicant  eligibility  for  services  and 
eligibihty  to  participate  in  the  program 
based  on  the  criteria  referenced  in 
§§  256.9  and  256.10.  Response  is 
required  to  obtain  a  benefit.  The  pubhc 
reporting  burden  for  this  form  is 


estimated  to  average  thirty  minutes  per 
response,  including  the  time  for 
reviewing  the  instructions,  gathering 
and  maintaining  data,  and  completing 
and  reviewing  the  form. 

§  256.5    What  Is  ttie  Housing  Improvement 
Program? 

The  Housing  Improvement  Program 
provides  a  grant  to  fund  services  to 
repair,  renovate,  replace  or  provide 
housing  for  the  neediest  of  the  needy 
Indian  families  having  substandard 
housing  or  who  are  without  housing  and 
have  no  other  recourse  for  assistance. 

§256.6    Am  I  eligible  for  t»ie  Housing 
Improvement  Program? 

You  are  eligible  for  the  Housing 
Improvement  Program  if: 

(a)  You  are  a  member  of  a  Federally 
recognized  American  Indian  tribe  or 
Alaska  Native  village; 

(b)  You  live  in  an  approved  tribal 
service  area; 

(c)  Your  annual  income  does  not 
exceed  125  percent  of  the  Department  of 
Health  and  Human  Services  poverty 
income  guidelines.  These  guidelines  are 
available  from  your  servicing  housing 
office; 

(d)  Your  present  housing  is 
substandard  as  defined  in  §  256.2;  and 

(e)  You  meet  the  ovmership 
requirements  for  the  assistance  needed, 
as  defined  in  §  256.7(b): 

(0  You  have  no  other  resource  for 
housing  assistance; 

(g)  You  have  not  received  assistance 
after  October  1, 1986,  for  repairs  and 
renovation,  replacement  or  housing,  or 
down  payment  assistance;  and 

(h)  You  did  not  acquire  your  present 
housing  through  participation  in  a 
Federal  government-sponsored  housing 
program  that  includes  provision  Tot  the 
assistance  referred  to  in  paragraph  (g)  of 
this  section. 

§  256.7    What  housing  services  are 
available  under  the  Housing  Improvement 
Program? 

There  are  three  categories  of 
assistance  available  under  the  Housing 
Improvement  Program,  as  outlined  in 
the  following  table 


Type  of  assistance 

What  it  provides 

Where  to  find 
information 

Category  A — Interim  improvements 

Up  to  $2,500  in  housing  repairs  to  the  house  in  which  you  live 

Up  to  $35,000  in  repairs  and  improvement  to  your  house  

A  modest  dwelling  that  meets  the  criteria  in  §256.1 1  

§256.8. 
§256.9. 
§256.10-11.  " 

Category  B-rRepairs  and  renovation 

Category  C— Replacement  housing  
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S2S6.8    Wlwn  do  I  qualify  for  Category  A 
asaistanca? 

You  qualify  for  interim  improvement 
assistance  under  Category  A  if  it  is  not 
cost  effective  to  renovate  the  dwelling  in 
which  you  live  and  if  either  of  the 
following  is  true: 

(a)  Other  resources  to  meet  your 
housing  needs  exist  but  are  not 
immediately  available;  or 

(b)  You  qualify  for  replacement 
housing  under  Category  C,  but  there  are 
no  Housing  Improvement  Program 
funds  available  to  replace  your  house. 


§256.9    Wlian  do  I  qualify  for  Category  B 
assistance? 

You  qualify  for  repairs  and  renovation 
assistance  under  Category  B  if  you  meet 
the  requirements  of  this  section. 

(a)  Your  servicing  housing  office  must 
determine  that  it  is  cost  effective  to 
repair  and  renovate  the  house. 

Tb)  You  must  either: 

11)  Own  the  house;  or 

i2)  Lease  the  house  with: 

(i)  An  undivided  leasehold  (i.e.,  you 
are  the  only  lessee);  and 

(ii)  A  leasehold  that  will  last  at  least 
25  years  from  the  date  that  you  receive 
the  assistance. 

(c)  The  servicing  housing  office  must 
determine  that  the  repairs  and 


improvements  will  make  the  house  meet 
applicable  building  code  standards. 

(d)  You  must  sign  a  written  agreement 
stating  that,  if  you  sell  the  house  within 
5  years  of  the  completion  of  repairs: 

(1)  The  assistance  grant  under  this 
part  will  be  voided;  and 

(2)  At  the  time  of  settlement,  you  will 
repay  BLA  the  full  cost  of  all  repairs 
made  under  this  part. 

§256.10    When  do  I  qualify  for  Category  C 
assistance? 

(a)  You  qualify  for  replacement 
housing  assistance  under  Category  C  if 
you  meet  one  of  the  four  sets  of 
requirements  in  the  following  table. 


You  qualtfy  for  Category  C  assistance  i1  *  ' 
You  own  the  house  in  which  you  are  living  . 
You  lease  the  house  in  which  you  are  living 

You  do  not  own  a  house  

You  do  not  own  a  house  


And*  * 


The  house  cannot  be  brought  up  to  applicable 
code  standlards  for  $35,000  or  less. 

Your  leasehold  is  undivided  and  for  not  less 
than  25  years  at  the  time  that  you  receive 
assistance. 

You  own  land  that  is  suitable  for  housing 

You  have  a  leasehold  on  land  that  is  suitable 
for  housing  and  the  leasehold  is  undivided 
and  for  not  less  than  25  years  at  the  time 
that  you  receive  assistance. 


And*  •  * 


The  house  cannot  be  brought  up  to  applicable 
building  code  standards  for  $35,000  or  less. 

The  land  has  adequate  ingress  and  egress 

rights. 
The  land  has  adequate  ingress  and  egress 

rights. 


(b)  If  you  qualify  for  assistance  under 
paragraph  (a)  of  this  section,  you  must 
sign  a  written  agreement  stating  that,  if 
you  sell  the  house  within  10  years  of 
assimiing  ownership: 

(1)  The  grant  under  this  part  will  be 
voided;  and 

(2)  At  the  time  of  settlement,  you  will 
repay  BLA  the  full  cost  of  the  house. 

IcJ  If  you  sell  the  house  more  than  10 
years  after  you  assume  ownership,  the 
following  conditions  apply: 

(1)  You  may  retain  10  percent  of  the 
original  cost  of  the  house  per  year, 
beginning  with  the  eleventh  year. 

[2)  If  you  sell  the  house  after  the  first 
20  years,  you  will  not  have  to  repay 
BIA. 

§256.11  What  are  ttie  occupancy  and 
square  footege  standarda  for  houair>g 
provided  with  Category  C  asslstenee? 

Housing  provided  with  Category  C 
assistance  will  meet  the  standards  in  the 
following  table. 


Number  of 
occupants 

Number  of 
bedrooms 

Total  house 
square  foot- 
age (maxi- 
mum) 

1-3 

4-6 

7+ 

•2 
•3 
•4 

900 

1050 

••1350 

'Determined  by  the  servicing  housing  office, 
based  on  composition  of  the  family. 

••Adequate  for  all  but  the  very  largest  fami- 
lies. 


§  256.12    Who  administers  the  Housing 
Improvement  Program? 

The  Housing  Improvement  Program  is 
administered  by  a  servicing  housing 
office  operated  by: 

(a)  A  Tribe,  under  a  Pub.  L.  93-638 
contract  or  a  self-governance  annual 
funding  agreement;  or 

(b)  The  Bureau  of  Indian  Affairs. 

§  256. 1 3    How  do  I  apply  for  the  Housing 
Improvement  Program? 

(a)  First,  you  must  obtain  an 
application,  BIA  Form  6407,  and  a 
Privacy  Act  Statement  from  your  nearest 
servicing  housing  office. 

(b)  Second,  you  must  complete  and 
sign  BIA  Form  6407  and  the  Privacy  Act 
Statement. 

(c)  Third,  you  must  submit  your 
completed  application  and  signed 
Privacy  Act  Statement  to  your  servicing 
housing  office.  Submission  to  the 
nearest  BIA  housing  office  does  not 
preclude  tribal  approval  of  the 
application. 

(d)  Fourth,  you  must  furnish 
documentation  proving  tribal 
membership.  Examples  of  acceptable 
documentation  include  a  copy  of  your 
Certificate  of  Degree  of  Indian  Blood 
(CDIB)  or  a  copy  of  your  tribal 
membership  card. 

(e)  Fifth,  you  must  provide  proof  of 
income  from  all  permanent  members  of 
your  household. 


(1)  You  must  submit  signed  copies  of 
current  1040  tax  returns  ftt)m  all 
permanent  meotnbers  of  the  household, 
including  W-2's  and  all  other 
attachments. 

(2)  You  must  provide  proof  of  all 
other  income  from  all  permanent 
members  of  the  household.  This 
includes  unearned  income  such  as 
social  security,  general  assistance, 
retirement,  and  unemployment  benefits. 

(3)  If  you  or  other  household  members 
did  not  file  a  tax  return,  you  must 
submit  a  signed  notarized  statement 
explaining  why  you  did  not. 

(f)  Sixth,  you  must  furnish  a  copy  of 
your  annual  trust  income  statement 
&x)m  your  Individual  Indian  Money 
(UM)  account,  for  royalty,  lease,  and 
other  monies,  from  your  home  agency. 
If  you  do  not  have  an  account,  you  must 
furnish  a  statonent  from  yoiu-  home 
agency  to  that  effect. 

(g)  Seventh,  you  must  provide  proof 
of  ownership  of  the  residence  and/or 
land: 

(1)  For  fee  piatent  property,  you  must 
provide  a  copy  of  a  fully  executed 
Warranty  Deed,  which  is  available  at 
your  local  county  court  house; 

(2)  For  trust  property,  you  must 
provide  certification  from  your  home 
agency; 

(3)  For  tribally  owned  land,  you  must 
provide  a  copy  of  a  properly  executed 
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tribal  assignment,  certified  by  the 
agency;  or 

(4)  For  multi-owner  property,  you 
must  provide  a  copy  of  a  properly 
executed  lease. 

§256.14   What  are  the  steps  that  must  be 
taken  to  process  my  application  for  the 
Housing  improvement  Program? 

(a)  The  servicing  housing  office  must 
review  your  application  for 
completeness.  If  your  application  is 
incomplete,  the  office  will  notify  you,  in 


writing,  what  is  needed  to  complete 
your  application  and  the  date  it  must  be 
submitted.  If  you  do  not  complete  your 
application  by  the  deadline  date,  you 
will  not  be  eligible  for  assistance  in  that 
program  year. 

(b)  The  servicing  housing  office  wfill 
use  your  completed  application  to 
determine  if  you  are  eligible  for  the 
Housing  Improvement  Program. 

(1)  If  you  are  found  ineligible  for  the 
Housing  Improvement  Program  or 


otherv^se  do  not  qualify  for  the 
program,  the  servicing  housing  office 
will  advise  you  in  writing  within  45 
days  of  receipt  of  your  completed 
application. 

(2)  If  yoii  are  found  eligible  for  the 
Housing  Improvement  Program,  the 
servicing  housing  office  will  assess  your 
application  for  need,  according  to  the 
factors  and  numeric  values  shown  in  the 
following  table. 


Factor 


Ranldng  factor  and  definrtion 


Annual  Household  income 

Must  Include  income  of  all  persons  counted  in  Factors  2,  3,  4. 
income  includes  earned  income,  royalties,  and  one-time  income. 


Aged  Persons 

•  For  the  benefit  of  persons  age  55  or  older,  and 

•  Must  be  living  in  the  dwelling. 

Disat>led  Individual 

•  Any  one  (1)  disabled  person  living  in  the  dweiling. 

(The  percentage  of  disability  must  be  t}ased  on  the  average  (mean)  of 
the  percentage  of  disabilities  identified  from  two  sources  (A-t-B)  of 
statements  of  conditions  wtiich  may  include  a  physician's  certification. 
Social  Security  or  Veterans  Affairs  determination,  or  similar  deter- 
mination).. 

Dependent  Children 

•  Must  be  under  the  age  of  18  or  such  other  age  established  for  pur- 
poses of  parental  support  by  trit>al  or  state  law  (if  any). 

•  Must  live  in  the  dwelling  and  not  be  married 


Ranking  description 


Income/125%  FPIG— (%  of 
125%  of  FPIG) 

0-25  

26-50  

51-75  

76-100  

101-125  

Years  of  Age 

Less  than  55 

55  and  older 

%  of  Disability— (A%+B%/ 
2). 

100%  

or  

less  than  100%. 


Dependent  Child — (Number 
of  Children) 


1  . 

2  

3  

4  

5  

6  or  more 


Point  descriptors 


Points — (Maximum-40) 


40. 
30. 
20. 
10. 
0. 


Points 


1  point  per  year  of  age 
over  54. 
Points — (Maximum«20) 

20. 
10. 


Points — (Maximum-5) 

0. 
1. 
2. 

3. 

4. 
5. 


•FPIG  means  Federal  Poverty  Income  Guidelines. 


(c)  The  servicing  housing  office  will 
develop  a  list  of  the  applications 
considered  and/or  received  for  the 
Housing  Improvement  Program  for  the 
current  program  year.  The  Ust  will 
include,  at  a  minimum,  sufficient 
information  to  determine: 

(1)  The  current  program  year; 

(2)  The  nimiber  of  applications 
considered  and/or  received; 

(3)  The  eligible  applicants,  ranked  in 
order  of  need,  from  highest  to  lowest, 
based  on  the  total  numeric  value 
assigned  according  to  the  factors  shown 
in  Table  B.  (In  the  case  of  a  tie,  the 
family  with  the  lower  income  will  be 
listed  first); 

(4)  The  estimated  allowable  costs  of 
the  improvements,  repairs  or 
replacement  projects  for  the  eligible 
applicants  and  the  "Priority  List," 
identifying  which  applicants  will  be 
served  based  on  the  amount  of  available 
funding,  starting  with  the  most  needy 
applicant  and  continuing  until  the 


amoimt  of  available  funding  is  depleted; 
and 

(5)  The  applicants  not  ranked,  with  an 
explanation  (such  as  reason  for 
ineligibility  or  reason  for  incomplete 
apphcation). 

fd)  Your  servicing  housing  office  will 
inform  you  in  writing  within  45  days  of 
completion  of  the  listing  whether 
funding  is  available  to  provide  Housing 
Improvement  Program  services  to  you  in 
that  program  year. 

(1)  If  runding  is  available,  you  will  be 
provided  appropriate  information 
concerning  the  availability  of  Housing 
Improvement  Program  services. 

(2)  If  funding  is  not  available,  you  will 
be  advised,  in  writing,  and  provided 
appropriate  information  concerning 
submission  for  the  next  available 
program  year.  At  the  option  of  your 
servicing  housing  office  and  when 
extenuating  circumstances  exist,  your 
application  can  be  carried  forward,  for 
one  year,  into  the  next  program  year. 
You  will  be  advised  that  you  must 


provide  written  confirmation  that  the 
information  in  your  application  is  still 
accurate  and  that  you  must  provide 
current  income  documentation  for  that 
application  to  be  considered  in  the  next 
program  year. 

(e)  Your  servicing  housing  office  will 
prepare  an  annual  report  identifying 
construction  work  undertaken  during 
the  fiscal  year  and  related  construction 
expenditiu^s.  The  annual  report  is  due 
to  the  servicing  area  office  on  the 
fifteenth  day  after  the  end  of  the  fiscal 
year.  The  report,  at  a  minimum,  wrill 
contain: 

(1)  Number  of  Eligible  AppUcants; 

(2)  Niunber  of  AppUcants  Provided 
Service; 

(3)  Names  of  Applicants  Provided 
Service; 

(4)  For  Each  Apphcant  Provided 
Service: 

(i)  Date  of  Construction  Start; 
(ii)  Date  of  Construction  Completion, 
if  applicable; 
(iii)  Cost; 


10138 


Federal  Re^er/Vol.  63,  No.  40 /Monday,  March  2,  1998 /Rules  and  Regulations 


(iv)  HIP  Category. 

1258.15    How  long  will  I  hav«  to  wait  for 
ttM  ImprovwTwnt,  r*palr,  or  raplaosment  of 
my  dwelling  to  b«  dona? 

The  length  of  time  that  it  takes  to 
accomplish  the  work  to  be  done  on  your 
dwelling  is  dependent  on: 

(a)  Whether  hmds  are  available; 

(b)  The  type  of  work  to  be  done; 

(c)  The  clmiate  and  seasonal 
conditions  where  your  dwelling  is 
located; 

(d)  The  availability  of  a  contractor; 

(e)  Your  position  on  the  priority  list; 
and 

(f)  Other  unforeseen  factors. 

{255.16    Wlwlaraaponalblaforldantlfylng 
what  work  will  ba  dona  on  my  dwalling? 

The  servicing  housing  office  is 
responsible  for  identifying  what  work  is 
to  be  done  on  your  dwelling  or  whether 
your  dwelling  will  be  replaced.  This 
includes  responsibility  to  communicate 
and  coordinate,  through  provision  of  the 
current  Priority  List,  with  the  Indian 
Health  Service,  when  it  is  the 
organization  responsible  for  verifying 
the  availability/feasibility  of  water  and 
wastewater  facilities. 

$256.17    What  will  tha  aarvlcing  housing 
offica  do  to  Idantify  what  work  is  to  be  dona 
on  my  dwalling? 

(a)  First,  a  trained  and  qualified 
representative  of  your  servicing  housing 
office  must  visit  your  dwelling  to 
identify  what  improvements  or  repairs 
are  to  be  done  under  the  Housing 
Improvement  Program.  The 
representative  must  ensure  that  flood, 
National  Environmental  Protection  Act 
(NEPA)  and  earthquake  requirements 
are  met. 

(b)  Second,  based  on  the  list  of 
improvements  or  repairs  to  be  done,  the 
representative  must  estimate  the  total 
cost  of  improvements  or  repairs  to  your 
dwelling.  Cost  estimates  must  be  based 
on  locally  available  services  and 
product  costs,  or  other  regional-based, 
industry-recognized  cost  data,  such  as 
that  provided  by  the  MEANs  or 
MARSHALL  SWIFT.  If  the  dwelling  is 
located  in  Alaska,  documented, 
reasonable,  substantiated  freight  costs, 
in  accordance  with  Federal  Property 
Management  Regulations  (FPMR  101- 
40),  not  to  exceed  100  percent  of  the 
cost  of  materials,  can  be  added  to  the 
cost  of  the  project. 

(c)  Third,  the  representative  must 
determine  which  Housing  Improvement 
Program  category  the  improvements  to 
your  dwelling  meet,  based  on  the 
estimated  cost  of  improvements  or 
repairs.  If  the  estimated  cost  to  repair 
your  dwelling  is  more  than  $35,000,  the 
representative  must  approve  your 


dwelling  for  replacement  or  refer  you  to 
another  source  for  housing.  The  other 
source  does  not  have  to  be  for  a 
replacement  home;  it  mayhe  for 
government-subsidized  rental  units  or 
other  sourcss  for  standard  housing. 

(d)  Fourth,  the  representative  must 
develop  a  detailed,  written  report,  also 
called  "bid  specifications"  that 
identifies  what  and  how  the 
improvement,  repair,  or  construction 
work  is  to  be  accomplished  at  the 
dwelling. 

(1)  When  the  work  includes  new 
construction,  the  "bid  specifications" 
will  be  supplemented  with  a  set  of 
construction  plans.  The  plans  must  not 
exceed  the  occupancy  and  square 
footage  criteria  identified  in  §  256.7.  The 
plans  must  be  sufficiently  detailed  to 
provide  complete  instructions  to  the 
builder  for  the  purpose  of  construction. 

(2)  "Bid  Specifications"  are  also  used 
to  inform  potential  bidders  of  what 
work  is  to  be  done. 

§256.18    HOW  Will!  ba  advlsad  Of  what 
work  is  to  ba  dona? 

You  will  receive  written  notice  firom 
the  servicing  housing  office  of  what 
work  is  being  scheduled  under  the 
Housing  Improvement  Program.  You 
will  be  requested  to  concur  with  the 
scheduled  work  by  signing  a  copy  of  the 
notice  and  returning  it  to  the  servicing 
housing  office.  No  work  will  be  started 
until  the  signed  copy  is  returned  to  the 
servicing  housing  office. 

§  256. 1 9    Who  performs  tha  Improvamants, 
repairs,  or  rapiacement  of  my  dwalling? 

Independent  or  tribal  repair  or 
construction  trades  persons,  home 
building  contractors,  or  construction 
companies  will  perform  the 
improvements,  repairs,  or  replacement 
of  yoiu-  dwelling. 

§  256.20    How  ara  thasa  repairs  or 
construction  trades  parsons,  homa  building 
contractors,  or  construction  companias 
aaiacted  and  paid? 

The  servicing  housing  office  must 
follow  Federal  procurement  or  other 
Bureau-approved  tribal  procurement 
policy.  Geoerally,  your  servicing 
housing  office  develops  a  "bid 
specification"  or  statement  of  work, 
which  identifies  the  work  to  be 
performed.  The  appropriate  contracting 
office  uses  the  "bid  specification"  to 
provide  information  and  invite  bids  on 
the  project  to  interested  parties.  The 
contracting  office  selects  the  winning 
bidder  after  technical  review  of  the  bids 
by  and  written  recommendation  from 
the  servicing  housing  office,  and  after 
determination  that  the  bidder  is 
qualified  and  capable  of  completing  the 
project  as  advertised. 


(a)  Payments  to  the  winning  bidder 
are  negotiated  in  the  contract  and  based 
on  specified  delivery  of  services. 

(1)  Partial  payments  will  not  exceed 
80  percent  of  the  value  of  the  completed 
work. 

(2)  Final  payment  will  be  made  after 
final  inspecticm  and  after  all  provisions 
of  the  contract  have  been  met,  including 
pimch  list  items. 

§  256.21    Will  I  hava  to  vacate  my  dwaWng 
while  repair  work  or  rapiacement  of  my 
dwelling  la  iMing  done? 

(a)  You  will  be  notified  by  the 
servicing  housing  office  that  you  must 
vacate  your  dwelling  only  if: 

(1)  It  is  scheduled  for  major  repairs 
requiring  that  all  occupants  vacate  the 
dwelling  for  safety  reasons;  or 

(2)  It  is  scheduled  for  replacement 
which  requires  the  demolition  of  your 
current  dwelling. 

(b)  If  you  are  required  to  vacate  the 
premises  for  the  duration  of  the 
construction,  you  are  responsible  for: 

(1)  Locating  other  lodging; 

(2)  Paying  all  costs  a^ociated  with 
vacating  and  living  away  from  the 
dwelling;  and 

(3)  Removing  all  your  belongings  and 
furnishings  before  the  scheduled 
beginning  work  date. 

$256.22    How  can  I  be  aura  that  tha  work 
that  la  being  done  on  my  dwelling  meets 
minimum  construction  standards? 

(a)  At  various  stages  of  construction, 
a  trained  and  qualified  servicing 
housing  office  representative  or  building 
inspector  will  review  the  construction 
to  ensure  that  it  meets  applicable 
minimiun  construction  standards  and 
building  codes.  Upon  completion  of 
each  stage,  further  construction  is 
prohibited  uiUil  the  inspection  occurs 
and  approval  is  granted. 

(b)  Inspections  are,  at  a  minimimi, 
made  at  the  following  stages  of 
construction: 

(1)  Footings; 

(2)  Closed  in,  rough  wiring  and  rough 
plimibing;  and 

(3)  At  final  completion. 

$256.23    Howwilllbaadviaadthatthe 
repeir  work  or  rapiacement  of  my  dwelling 
hea  been  completed? 

The  servicing  housing  office  will 
advise  you,  in  writing,  that  the  work  has 
been  completed  in  compliance  with  the 
project  contract.  Also,  you  will  have  a 
final  walk-through  of  the  dwelling  with 
your  servicing  housing  office 
representative.  You  will  be  requested  to 
verify  that  you  received  the  notice  of 
completion  of  the  work  by  signing  a 
copy  of  the  notice  and  returning  it  to  the 
servicing  housing  office  representative. 
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%2S6M    How  many  times  can  I  receive 
Improvements,  rapaire,  or  replecement 
>  under  ttie  Houeing  Improvement 


witti 


(a)  Under  Interim  Improvements, 
Category  A,  you  can  receive  services 
imder  the  Housing  Improvement 
Program  more  than  one  time,  for 
improvements  to  the  dwelling  in  which 
you  are  hving  to  improve  the  safety  or 
sanitation  of  the  dwelling: 

(1)  For  not  more  than  a  total  cost  of 
$2,500; 

(2)  For  not  more  than  one  dwelling. 

(b)  Under  Repairs  and  Renovation, 
Category  B,  after  October  1, 1986,  you 
may  receive  services  one  time,  for 
repairs  to  the  dwelling  that  you  own 
and  occupy  that  requires  not  more  than 
$35,000  to  make  the  dwelling  meet 
appUcable  building  code  standards. 

(c)  Under  Replacement  Housing, 
Category  C,  after  October  1, 1986,  you 
may  receive  services  one  time,  for  a 
modest  replacement  home. 

§286^   Will  I  need  flood  insurance? 

You  will  need  flood  insurance  if  your 
dwelling  is  located  in  an  area  identified 
as  having  special  Hood  hazards  imder 
the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234,  87  Stat.  977). 
Your  servicing  housing  office  will 
advise  you. 

f  256.26    is  my  Federal  govemment- 
Bssisted  dieelHng  eiigibie  for  servlcee  under 
tlie  Houeing  Improvement  Program? 

Yes.  You  may  receive  services  imder 
the  Housing  Improvement  Program  if 
your  home  was  purchased  through  a 
Federal  government  sponsored  home 
program  that  does  not  include  provision 
for  housing  assistance. 

$256.27    Can  I  receive  Housing 
Improvement  Program  aervices  if  I  am  living 
In  a  mobile  liome? 

Yes.  If  you  meet  the  eligibility  criteria 
in  §  256.6  and  Uiere  is  sufficient  funding 
available,  you  can  receive  any  of  the 
Housing  Improvement  Program  services 
identified  in  §  256.7.  If  you  require 
Category  B  services  and  your  mobile 
home  has  exterior  walls  of  less  than 
three  inches,  you  must  be  provided 
Category  C  services. 

$256.28    Can  Housing  Improvement 
Program  resources  be  supplemented  witi) 
otiter  available  resources? 

Yes.  Housing  Improvement  Program 
resources  may  be  supplemented  through 
other  available  resources  to  increase  the 
number  of  Housing  Improvement 
Program  recipients. 


$256^   What  can  I  do  If  I 

actions  talcen  under  ttie  Housing 
improvement  Progrsm? 

You  may  appeal  action  or  inaction  by 
an  official  of  the  Bureau  of  Indian 
Affairs,  in  accordance  with  25  CFR  Part 
2.  You  may  appeal  action  or  inaction  by 
tribal  officials  through  the  appeal 
process  estabUshed  by  the  servicing 
tribe. 

Dated:  February  24. 1998. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  98-5300  Filed  2-27-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGDoi-es-ooq 

RIN211S-AE47 

DrawtKidge  Operation  Regulations; 
Connecticut  Rivar,  CT 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  amends  the 
regulations  governing  the  Route  82 
Bridge  at  mile  16.8  which  crosses  the 
Connecticut  River,  between  East 
Haddam  and  Haddam,  Connecticut.  The 
change  will  provide  openings  for 
recreational  vessels  on  the  hour  and 
half-hoiu*  only,  from  15  May  through  31 
October  between  9  a.m.  and  9  p.m. 
Commercial  vessels  will  continue  to  be 
granted  bridge  openings  at  all  times. 
This  change  was  requested  by 
Connecticut  Department  of 
Transportation  (CONNDOT)  to  provide 
relief  from  traffic  delays  caused  by 
frequent  unscheduled  bridge  openings. 
This  action  will  ease  vehicular  traffic 
delays  and  still  meet  the  reasonable 
needs  of  navigation. 

This  rule  also  requires  bridge  owners 
to  install  clearance  gauges  at  the 
AMTRAK  Old  Saybrook-Old  Lyme 
Bridge,  the  CONRAIL  Middletown- 
Portland  Bridge,  and  the  Route  82 
Bridge  to  assist  mariners  in  determining 
if  their  vessels  can  pass  under  the 
bridges  and  thereby  reduce  the  number 
of  unnecessary  openings. 
DATES:  This  final  rule  is  effective  April 
1, 1998. 

ADDRESSES:  Dociunents  as  indicated' in 
this  preamble,  except  for  the  seven 
comments  commenting  on  the  proposed 
rulemaking  which  are  missing,  are 
available  for  inspection  or  copying  at 
the  First  Coast  Guard  District  Office, 


Battery  Park  Bldg.,  New  York,  New  YoA 
10004-5073,  7  a.m.  to  3  p.m.,  Monday 
through  Friday,  except  Federal  hoUdays. 
The  telephone  number  is  (212)  668- 
7069. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  J.  Area,  project  officer.  First  Coast 
Guard  District,  Bridge  Branch.  The 
telephone  number  is  (212]  668-7069. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  May  4, 1995,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Drawing  Operation 
Regulations;  Connecticut  River, 
Connecticut"  in  the  Federal  Register  (60 
FR  22014).  The  Coast  Guard  received 
seven  letters  commenting  on  the 
proposed  rulemaking.  No  pubfic  hearing 
was  requested,  and  none  was  held. 

Background 

The  Route  82  Bridge  has  vertical 
clearance  of  22'  above  mean  high  water 
(MHW)  and  25'  above  mean  low  water 
(MLW)  in  the  closed  position.  The  Coast 
Guard  previously  published  a  temporary 
final  rule  (57  FR  24191;  June  2. 1992) 
that  required  the  bridge  to  open  for 
recreational  vessels  on  the  hour  and 
half-hour  only,  fit)m  22  May  through  31 
October,  1992,  between  9  a.m.  and  9 
p.m.  on  Fridays,  Saturdays,  Sundays, 
and  Federal  hoUdays.  No  comments 
were  received  during  the  comment 
period.  Upon  expiration  of  the 
temporary  final  rule,  the  bridge  reverted 
to  the  gener&l  operating  regulation 
contained  in  33  CFR  section  117.5 
which  requi~*s  drawbridges  to  open 
promptly  anu  fully  for  the  passage  of 
vessels  when  a  request  to  open  is  given. 
The  Town  of  East  Haddam  and 
CONNDOT  requested  that  the  Coast 
Guard  change  the  special  operating 
regulations  for  the  Route  82  Bridge.  The 
original  request  was  for  hour  and  half- 
hour  openings  on  Fridays,  weekends 
and  holidays  from  9  a.m.  to  9  p.m. 
during  the  recreation  boating  season. 
Subsequently,  the  request  was  expanded 
to  include  weekdays  to  have  a  uniform 
schedule  every  day  of  the  week.  The 
new  rule  will  require  the  Route  82 
Bridge  to  provide  openings  for 
recreational  vessels  on  the  hour  and 
half-hour,  daily  from  15  May  to  31 
October,  between  9  a.m.  and  9  p.m. 
Openings  for  commercial  vessels  will  be 
required  on  signal  at  all  times.  The  rule 
will  accommodate  the  reasonable  needs 
of  navigation  while  providing  for  the 
needs  of  land  transportation.  Clearance 
gauges  are  being  required  to  assist 
mariners  in  determining  whether  bridge 
openings  will  be  required  for  passage. 
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thereby  eliminating  unnecessary 
openings. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  seven 
comments  all  in  favor  of  the  proposal. 
No  changes  to  the  proposed  rule  have 
been  made. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessary. 
This  conclusion  is  based  on  the  fact  that 
commercial  vessels  are  unaffected  by 
this  rule  and  that  the  regulations  w\\\ 
not  prevent  recreational  boaters  from 
transiting  the  bridge.  The  rule  will  only 
require  recreational  boaters  to  adjust 
their  time  of  arrival  for  openings  on  the 
hour  and  half-hour.  The  Coast  Guard 
believes  this  rule  achieves  the 
requirement  of  balancing  the 
navigational  rights  of  recreational 
boaters  and  the  needs  of  land  based 
transportation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
Therefore,  for  the  reasons  discussed  in 
the  Regulatory  Evaluation  section  above, 
the  Coast  Guard  certifies  imder  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  Bnal  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 


Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2.B.2.e.(34)  of  Commandant  Instruction 
M16475.1B,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART1 1 7— [AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.205  is  revised  to  read 
as  foUowB: 

§  11 7.205    Connecticut  River. 

(a)  The  owners  of  the  AMTRAK  Old 
Saybrook-Old  Lyme  Bridge,  mile  3.4  the 
Route  82  Bridge,  mile  16.8.  and  the 
CONRAIL  Middletown-Portland  Bridge, 
mile  32.0,  shall  provide,  and  keep  in 
good  legible  condition,  clearance  gauges 
with  figures  not  less  than  twelve  (12) 
inches  which  designed,  installed  and 
maintained  according  to  the  provisions 
of  §  118.160  of  this  chapter. 

(b)  The  draws  of  the  AMTRAK  Old 
Saybrook-Old  Lyme  Bridge,  mile  3.4, 
and  the  CONRAIL  Middletown-Portland 
Bridge,  mile  32.0,  shall  be  opened  as 
soon  as  practicable  for  all  non- 
commercial vessels  that  cannot  pass 
under  the  closed  draws,  but  in  no  case 
shall  the  delay  be  more  than  20  minutes 
from  the  time  the  opening  was 
requested. 

(c)  The  draw  of  the  Route  82  Bridge, 
mile  16.8,  at  East  Haddam,  shall  open 
on  signal  except  that,  from  15  May  to  31 
October,  between  9  a.m.  and  9  p.m.,  the 
draw  need  open  for  recreational  vessels 
on  the  hour  and  half-hour  only.  The 


draw  shall  open  on  signal  for 
commercial  vessels  at  all  times. 

Dated:  February  12, 1998. 

R.M.  Larrabec, 

Fear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

[FR  Doc.  98-5297  Filed  2-27-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

[FRL-6971-91 

Withdrawal  From  Federal  Regulations 
of  the  Applicability  to  Alaska's  Waters 
of  Arsenic  Human  Health  Criteria 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  In  1992,  EPA  promulgated 
federal  regulations  establishing  water 
quality  criteria  for  toxic  pollutants  for 
several  states,  including  Alaska  (40  CFR 
131.36).  One  of  the  toxic  pollutants 
included  in  that  rule  was  arsenic.  In  this 
final  rule,  EPA  withdraws  the 
applicability  to  Alaska's  waters  of  the 
federal  human  health  criteria  for 
arsenic. 

DATES:  This  rule  is  effective  on  April  1, 
1998. 

ADDRESSES:  The  administrative  record 
for  this  rule  is  available  for  public 
inspection  at  EPA  Re^on  10,  Office  of 
Water,  1200  Sixth  Avenue,  Seattle, 
Washington,  98101,  between  8:00  a.m. 
and  4:30  p.m.  Copies  of  the  record  are 
also  available  for  public  inspection  at 
EPA's  Alaska  Operations  Offices:  222 
West  7th  Avenue,  Anchorage,  AK  and 
410  Willou^by  Avenue,  Juneau,  AK. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Leutner  at  EPA  Headquarters,  Office  of 
Water  (4305).  401  M  Street  SW, 
Washington,  DC  20460  (telephone:  202- 
260-1542),  or  Sally  Brough  in  EPA's 
Region  10  (telephone:  206-553-1295). 

SUPPLEMENTARY  INFORMATION: 

Potentially  Afiected  Entities 

Citizens  concerned  with  water  quality 
in  Alaska,  and  with  pollution  from 
arsenic  in  particular,  may  be  interested 
in  this  rulemaking.  Since  criteria  are 
used  in  determining  NPDES  permit 
limits,  entities  discharging  arsenic  to 
waters  of  the  United  States  in  Alaska 
could  be  affected  by  this  rulemaking. 
Potentially  affected  entities  include: 


JMI 


Federal  Register/ Vol.  63,  No.  40 /Monday,  March  2.  1998 /Rules  and  Regulations  10141 


Category 

Examples  of  affected  entities 

Industry  

Industries  discharging  ar- 

senic to  surface  waters  in 

Alaska. 

Municipalities 

Publidy-owned  treatment 

works  discharging  arsenk; 

to  surface  waters  in  Alas- 

ka. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  facility 
could  be  affected  by  this  action,  you 
should  carefully  examine  the 
apphcability  criteria  in  section  131.36  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
hsted  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Background 

On  December  22, 1992,  the 
Environmental  Protection  Agency  (EPA 
or  Agency)  promulgated  a  rule  to 
establish  federal  water  quality  criteria 
for  priority  toxic  pollutants  applicable 
in  14  states.  That  rule,  which  is 
commonly  called  the  National  Toxics 
Rule  (NTR),  is  codified  at  40  CFR 
131.36.  The  sp>ecific  requirements  for 
Alaska  are  codified  at  section 
131.36(d)(12)  and  among  other  criteria, 
include  water  quality  criteria  for  the 
protection  of  human  health  from 
arsenic.  EPA  promulgated  a  human 
health  criterion  for  Alaska  of  0.18  fig/L 
to  protect  waters  designated  for  the 
consumption  of  water  (i.e.,  sources  of 
drinking  water)  and  the  consumption  of 
aquatic  life  which  includes  fish  and 
shellfish  such  as  shrimp,  clams,  oysters 
and  mussels.  This  criterion  is  located  in 
coliunn  Dl  in  the  criteria  matrix  at 
section  131.36(b)(1).  EPA  also 
promulgated  a  hiunan  health  criterion  of 
1.4  ng/L  for  waters  designated  for  the 
consumption  of  aquatic  life  without 
considering  water  consumption.  This 
criterion  is  located  in  column  D2  in  the 
criteria  matrix.  These  concentrations  are 
designed  to  not  exceed  an  excess 
lifetime  cancer  risk  of  1  in  100,000  (or 
10  ~  5)  and  reflected  Alaska's  preference 
for  risk  levels  as  expressed  in  its  own 
rule  adoptions  and  in  correspondence 
with  EPA's  Region  10.  See  57  FR  60848 
and  57  FR  60867. 

Subsequent  to  the  promulgation  of  the 
NTR,  a  niunber  of  issues  and 
uncertainties  arose  concerning  the 


health  effects  of  au^enic.  EPA 
determined  that  these  issues  and 
uncertainties  were  sufficiently 
significant  to  necessitate  a  careful 
evaluation  of  the  risks  of  arsenic 
exposure.  Accordingly,  EPA  has 
undertaken  a  number  of  activities  aimed 
at  reassessing  the  risks  to  human  health 
from  arsenic.  (See  Basis  and  Purpose 
section  below.) 

In  light  of  EPA's  review  of  the  health 
effects  of  arsenic,  the  State  of  Alaska 
requested  EPA  to  allow  the  state  to  use 
an  arsenic  criteria  of  50  jig/L  which  is 
based  on  the  maximum  contaminant 
level  (MCL)  promulgated  by  EPA 
pursuant  to  the  Safe  Drinking  Water 
Act,  and  is  currently  in  the  state's  water 
quality  standards  in  lieu  of  the  human 
health  criteria  in  the  NTR.  As  adopted 
by  Alaska,  the  50  ng/l  for  arsenic  applies 
to  almost  all  fi«sh  waters  that  have  the 
public  water  supply  designated  use. 
(According  to  the  state,  this  includes  all 
but  10  fresh- water  segments.) 

Proposed  Rule 

On  May  21, 1997,  EPA  proposed  to 
vsrithdraw  fitim  the  NTR  the 
apphcability  to  Alaska  of  the  arsenic 
himian  health  criteria,  and  requested 
public  comments  by  July  7, 1997  (62  FR 
27707).  As  discussed  in  the  preamble  to 
the  proposed  rule,  EPA  made  a 
preliminary  determination  that  the  50 
Hg/1  value  for  arsenic  in  freshwater 
designated  for  public  water  supply,  in 
conjunction  with  Alaska's  aquatic  life 
criteria  for  arsenic,  meets  the 
requirements  of  the  CWA,  and  solicited 
public  comment  on  that  determination. 
Following  requests  to  allow  more  time 
to  review  the  supporting  record,  EPA  re- 
opened the  public  comment  period  on 
July  18. 1997  for  2  additional  weeks, 
with  final  closing  on  August  4,  1997  (62 
FR  38512).  EPA  received  70  comment 
letters  comprising  320  pages. 

Final  Rule 

As  discussed  below  under  Basis  and 
Purpose  and  Response  to  Comments, 
EPA  in  this  rulemaking  is  finalizing  the 
proposed  withdrawal  of  the 
applicabihty  to  Alaska's  waters  of  EPA's 
hinnan  health  criteria  for  arsenic.  In  a 
totally  unrelated  action,  EPA  recently 
removed  the  NTR  aquatic  Ufe  criteria  for 
19  acute  aquatic  Ufe  criteria  applicable 
to  Alaska  (62  FR  53212.  October  10, 
1997).  Arsenic  was  one  of  the  criteria 
included  in  that  federal  action.  As  a 
result,  when  this  rulemaking  becomes 
effective,  Alaska's  current  adopted 
criteria  approved  by  EPA  will  be  the 
only  applicable  water  quality  criteria  for 
arsenic  in  Alaska.  These  criteria  are:  A 
chronic  marine  aquatic  life  criterion  of 
36  Hg/L,  a  chronic  freshwater  aquatic 


Hfe  criterion  of  190  jig/L.  and  the 
freshwater  criterion  of  50  ng/L  for 
waters  designated  for  public  water 
supply  discussed  above.  The  aquatic  life 
criteria  are  in  place  for  all  of  the  state's 
marine  and  estuarine  waters,  and  in  all 
fresh  waters,  including  those  few  cases 
where  the  50  ng/1  value  is  not 
applicable. 

Basis  and  Purpose  for  Final  Rule 

EPA  has  recognized  the  use  of 
appropriate  MCLs  in  establishing  water 
quality  standards  luider  the  CWA. 
Agency  guidance  notes  the  differences 
between  the  statutory  factors  for 
developing  SDWA  MCLs  and  CWA 
section  304(a)  criteria,  but  provides  that 
where  human  consumption  of  drinking 
water  is  the  principal  exposure  to  a 
toxic  chemical,  then  an  existing  MCL 
may  be  an  appropriate  concentration 
hmit.  See  guidance  notited  in  54  FR 
346,  January  5, 1989.  Similarly,  the 
CWA  section  304(a)  human  health 
guidehnes  are  consistent  with  this 
position.  See  45  FR  79318,  November 
28. 1980. 

"To  determine  whether  the  MCL  could 
appropriately  be  used  in  lieu  of  the 
NTR's  human  health  criteria  for  arsenic, 
EPA  prepared  an  exposure  analysis. 
This  analysis  estimates  the  significance 
'of  human  consumption  of  fish  and 
shellfish  containing  the  amounts  of 
inorganic  arsenic  indicated  as  present  in 
representative  samples  of  fish  and 
shellfish,  in  conjunction  with  the 
consxunption  of  water  containing 
concentrations  of  arsenic  currently 
existing  in  the  Nation's  waters.  See 
EPA's  "Arsenic  and  Fish  Consumption" 
(EPA-822-R-97-003.  December  3, 
1997)  in  the  administrative  record  for 
this  rulemaking.  This  analysis  first 
recognizes  that  the  most  toxic  form  of 
arsenic  is  inorganic  arsenic.  Inorganic 
arsenic  is  the  principal  form  in  surface 
waters  and  almost  the  exclusive  form  in 
ground  waters.  However,  because  of  the 
metabohc  processes  affecting  arsenic  in 
the  food  chain,  the  arsenic  in  fish  and 
most  shellfish  is  largely  present  as 
organic  arsenic  (mostly  arsenobetaine). 
which  is  significantly  less  toxic  than  the 
inorganic  form.  Available  information 
indicates  that  arsenobetaine  passes 
through  these  organisms  with  minimal 
retention  in  the  fish,  shellfish  and 
human  tissues. 

In  the  NTR,  EPA  based  the 
promulgated  criteria  on  the  human 
health  criteria  methodology  contained 
in  the  1980  human  health  guideUnes. 
See  45  FR  79318.  November  28, 1980. 
To  estimate  the  ambient  water 
concentration  of  a  pollutant  that  does 
not  represent  a  significant  risk  to  the 
pubhc  (i.e.,  the  criteria  levels),  the 
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methodology  makes  certain  assumptions 
about  human  exposure  to  pollutants. 
The  methodology  assumes  that  for  most 
people,  drinking  water  intake  is  2  liters 
per  day.  and  that  Rsh  consumption  is 
6.5  grams  per  day  (a  little  less  than  one- 
half  pound  per  month).  The 
methodology  incorporates  a 
bioconcentration  factor  (BCF)  to  account 
for  a  pollutant's  concentration  in  fish 
and  shellfish  tissue  versus  its 
concentration  in  the  water.  The 
methodology  also  assumes  that  all  of  the 
water  and  fish  consumed  is 
contaminated  at  the  criteria  levels  (the 
"safe"  levels). 

Using  these  same  exposure  factors 
from  the  methodology,  EPA  has 
assessed  the  protect] veness  of  the  50 
\ig/\  arsenic  value  as  a  hiunan  health 
water  quality  criterion.  In  its  analysis, 
EPA  focused  on  the  inorganic  form  of 
arsenic,  because  of  its  far  greater  toxicity 
than  the  organic  forms.  Assmning  that 
the  concentration  of  arsenic  in  water  is 
at  50  Mg/L,  primarily  in  the  inorganic 
form,  most  people  would  be  exposed  to 
up  to  100  Mg  of  inorganic  arsenic  from 
their  drinking  water  intake  (i.e.,  2  L/day 
X  50  Mg/L  =  100  Mg/day),  and  0.6  Mg/day 
of  inorganic  arsenic  from  consuming  6.5 
grams  of  Hsh  and  shellfish  collected 
from  water  at  the  50  pg/l  arsenic 
concentration  and  assuming  the  BCF 
used  in  the  NTR.  (See  derivation  in 
EPA"s  "Arsenic  and  Fish  Consumption" 
in  the  record.)  The  total  estimated 
exposure  would  be  100.6  Mg/day  which 
could  consist  entirely  of  inorganic 
arsenic.  EPA  considers  the  small 
increment  of  exposure  from  fish 
cons\miption  to  be  insignificant.  EPA 
therefore  concludes  that  when  applied 
to  fresh  waters  in  Alaska,  use  of  50  ^g/ 
L  as  an  ambient  water  quality  criterion 
for  arsenic  (assuming  both  water  and 
fish  consumption)  generally  provides  a 
level  of  protection  equivalent  to  that 
provided  by  water  consumption  only  at 
50  Mg/1.  A  hill  characterization  of  other 
exposure  scenarios  is  contained  in 
EPA's  exposure  analysis  described 
above.  This  analysis  is  in  the 
administrative  record  for  this  rule  and 
has  undergone  external  peer  review. 
The  results  of  the  peer  review  were 
considered  by  the  Agency  in  preparing 
today's  final  action.  The  peer  review 
comments  and  EPA's  response  to  those 
comments  are  included  in  the 
administrative  record  for  this 
proceeding.  In  general,  EPA  considers 
the  peer  review  to  be  supportive  of  the 
methodology  applied  to  support  today's 
action. 

There  may  be  regions  in  Alaska  where 
high  levels  of  arsenic  in  the  potable 
water  are  accompanied  by  high  levels  of 
fish  and  shellfish  consumption  that  also 


may  be  high  in  arsenic  contamination. 
In  some  of  these  situations,  it  is  possible 
that  a  water  quality  criterion  of  50 
Mg/1  would  not  provide  an  acceptable 
level  of  protection,  and  additional 
action  would  be  needed.  In  a  recent 
letter,  the  State  of  Alaska  stated, 

"AS  46.03.110(d)  [Alaska  Statutes]  and  18 
AAC  70.025  (Alaska  Administrative  Code] 
authorizes  us  to  use  site-sp)ecific  data  to 
develop  appropriate  permit  limits  or  site 
specific  criteria  to  further  our  statutory 
mission,  which  includes  protection  of  public 
health.  It  is  our  practice,  and  will  continue 
to  be  our  practice,  to  evaluate  specific  water 
quality  concerns  raised  by  an  affected 
community  or  individual.  If  there  is 
indication  of  a  potential  problem,  we  will  use 
site  specific  data  to  set  limits  that  fully 
protect  human  health."  [bracketed  material 
added).  October  8, 1997  letter  from  Michelle 
Brown,  Conunissioner,  Alaska  Department  of 
Environmental  Conservation,  to  Robert 
Perciasepe,  Assistant  Administrator  for  EPA's 
Office  of  Water,  which  is  in  the 
administrative  record  for  this  action. 

EPA  is  pleased  that  the  State  of  Alaska 
is  prepared  to  act  in  such  situations,  and 
stands  ready  to  assist  the  state  if 
necessary  to  implement  this  poUcy.  In 
developing  site-specific  criteria  the  state 
should  use  its  authorities  to  characterize 
the  size  and  location  of  the  population 
of  concern  and  determine  their  fish/ 
shellfish  and  water  intake  rates.  The  fish 
and  shellfish  consiunption  should 
consider  the  species  and  dietary  intake 
on  a  per  species  basis.  Actual  total 
arsenic  and  inorganic  arsenic  values  for 
the  species  consumed  and  actual 
concentrttions  in  drinking  water  should 
be  used  in  the  exposure  calculations 
whenever  possible. 

There  are  also  a  number  of  ongoing 
national  activities  that  may  affect  and/ 
or  necessitate  a  futiuv  change  in  the 
arsenic  criteria  for  both  ambient  and 
drinking  water  in  Alaska.  The  National 
Academy  of  Sciences  (NAS)  has 
initiated  a  study  of  the  health  risks 
posed  by  arsenic  in  water.  Results  of  the 
study  are  expected  in  the  Spring  of 
1998.  Moreover,  EPA  is  in  the  process 
of  reevaluating  the  risk  assessments  for 
arsenic  as  part  of  a  pilot  program  for 
reconfiguring  the  Agency's  Integrated 
Risk  Information  System  (IRIS).  EPA 
originally  planned  this  re-evaluation  to 
cover  aspects  of  both  cancer  and  non- 
cancer  risks  and  to  include  examination 
of  data  not  previously  reviewed.  With 
the  initiation  of  the  NAS  study,  EPA 
redirected  the  focus  of  the  IRIS 
reevaluation  to  the  application  of  the 
proposed  revisions  to  EPA's  Guidelines 
for  Cancer  Risk  Assessment.  This 
reevaluation  of  arsenic  for  IRIS  has  not 
yet  been  completed.  EPA  encourages  the 
state  to  review  its  water  quality  criteria 


for  arsenic  as  this  new  information 
becomes  available. 

Response  to  Comments  on  the  Proposed 
Rule 

The  Agency  received  a  number  of 
public  comments  on  the  proposed  rule. 
The  Agency  has  prepared  a  document 
entitled  "Response  to  Public  Comment" 
which  it  is  placing  in  the  administrative 
record  to  this  action.  EPA  has 
considered  all  comments  received  in 
developing  this  final  rule.  The  majority 
of  commenters  favored  EPA's  proposed 
action.  However,  several  commenters 
urged  EPA  not  to  change  its  criteria  in 
Alaska.  Their  arguments  focused  on  the 
various  scientific  factors  involved  in 
supporting  the  NTR  criterion.  These 
comments  inappropriately  assumed  that 
the  issue  before  the  Agency  in  this 
action  was  the  establishment  of  a  new 
or  revised  arsenic  human  health 
criterion  rather  than  whether  it  is 
scientifically  defensible  to  apply  the  50 
(ig/1  value  for  arsenic  as  the  appUcable 
criterion  for  CWA  purposes.  EPA  is  not 
developing  or  recommending  a  revised 
arsenic  Clean  Water  Act  section  304(a) 
human  health  criterion  in  this  action. 

EPA's  water  quality  standards 
regulation  provides  that  in  establishing 
criteria.  States  should  establish 
numerical  values  that  may  be  based  on 
EPA's  section  304(a)  criteria  guidance  or 
"other  scientifically  defensible 
methods."  (See  40  CFR  131.11(b).) 
EPA's  responsibility  in  this  action  is  to 
determine  the  scientific  defensibiUty  of 
Alaska's  arsenic  value  as  a  human 
health  water  quality  criterion. 

EPA's  analysis  for  this  rule 
considered  reasonable  estimates  of 
doses  not  only  for  typical  consiuners  of 
drinking  water  and  aquatic  life,  but  also 
for  highly  exposed  populations.  These 
populations  include  persons  who  not 
only  consume  water  with  high  arsenic 
concentrations,  but  who  also  consiune 
large  amounts  of  fish  and  shellfish 
captured  frtim  waters  with  significant  to 
high  arsenic  concentrations.  EPA  is 
satisfied  thait  its  calculations 
demonstrate  that  application  of  the  50 
Mg/1  value  in  Alaska's  water  quality 
standards  will  provide  protection  to 
typical  consumers  of  water  and  aquatic 
life  in  Alaska.  EPA  also  recognizes  that 
in  some  cases  site  specific  procedures 
will  be  needed  to  protect  consumers 
where  extraordinary  combinations  of 
high  arsenic  concentrations  in  drinking 
water  and  high  fish  and  shellfish 
consumption  occur.  EPA  will  rely  on 
the  state  to  use  the  site  specific 
procedures  in  their  poUcy  cited  above  to 
reduce  arsenic  intakes  to  acceptable 
levels.  EPA  believes  that  the  technical 
document  developed  for  this 
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rulemaking,  which  has  been  externally 
peer  reviewed,  satisfies  its 
responsibilities  to  ascertain  the 
scientific  defensibility  of  using  the  50 
Hg/1  value  for  arsenic  as  the  human 
health  criterion  for  Alaska's  freshwater. 
See,  for  example,  NRDC  v.  EPA,  806  F. 
Supp.  1263  (E.D.  Va.,  1992). 

Applicability  in  Indian  Country 

The  National  Toxics  Rule  criteria 
promulgated  by  EPA  for  application  in 
Alaska  are  applicable  only  to  the  waters 
of  the  state.  EPA  did  not  intend  to 
include  Indian  Country  in  that 
promulgation  and  thus  Indian  Country 
was  not  mentioned  in  the  NTR  preamble 
or  rule.  Thus,  this  final  rule  removing 
the  applicability  to  Alaska's  waters  of 
EPA's  NTR  human  health  arsenic 
criteria  only  affects  waters  of  Alaska, 
and  does  not  affect  any  waters  in  Indian 
Country. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State  local  or  Tribal  Govenunents  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budfgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  of  the  principles 
set  forth  in  the  Executive  Order. 

The  withdrawal  of  the  applicability  of 
the  arsenic  human  health  criteria  to  the 
waters  of  Alaska  imposes  no  additional 
regulatory  requirements.  Therefore,  it 
has  been  determined  that  this  rule  is  not 
a  "significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  not  subject  to  OMB  review. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local 


and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  nile  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alteriiative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  vvdth  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
regulatory  requirements. 

Today's  rule  contains  no  federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
state,  local  or  tribal  govenunents  or  the 
private  sector.  EPA  is  withdrawing  the 
applicability  of  a  federal  rule  to  the 
State  of  Alaska  and  therefore  does  not    - 
impose  any  additional  regulatory 
requirements  or  result  in  the  annual 
expenditure  of  $100  million  or  more  for 
state,  local  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector;  and 
is  not  a  federal  mandate,  as  defined  by 
the  UMRA,  nor  does  it  uniquely  affect 
small  governments  in  any  way.  As  such, 
the  requirements  of  sections  202,  203, 
and  205  of  Title  II  of  the  UMRA  do  not 
apply  to  this  action. 

National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  required  to  use 
voluntary  consensus  standard^n  its 
regulatory  activities  unless  to  do  so 


would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 
"Voluntary  consensus  standards"  are 
"technical  standards"  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  business  practices, 
management  systems  practices,  etc.) 
which  are  developed  or  adopted  by 
voluntary  consensus  standard  bodies. 
Where  available  and  potentially 
applicable  voluntary  consensus 
standards  are  not  used  by  EPA,  the  Act 
requires  the  Agency  to  provide 
Congress,  through  the  Office  of 
Management  and  Budget,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

This  rule  writhdraws  human  health 
water  quality  criteria  for  arsenic 
promulgated  by  EPA  for  the  state  of 
Alaska.  The  rule  does  not  prescribe  any 
substantive  control  standards,  including 
any  "technical  standards"  within  the 
meaning  of  the  NTTAA.  Accordingly, 
this  rule  is  not  subject  to  the  NTTAA. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  EPA  generally  is  required  to 
conduct  a  regulatory  flexibility  analysis 
describing  the  impact  of  the  regulatory 
action  on  small  entities  as  part  of 
rulemaking.  However,  under  section 
605(b)  of  the  RFA,  if  EPA  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  EPA  is  not 
required  to  prepare  an  RFA.  Pursuant  to 
section  605fb)  of  the  RFA.  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  EPA  has  not 
prepared  a  final  regulatory  flexibility 
analysis  for  this  action  because  the 
agency  has  determined  that  this  action 
is  deregulatory  in  nature  and  would 
impose  no  additional  regulatory 
requirements  or  costs.  Therefore, 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Administrator  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  places  requirements 
on  the  Agency  to  estimate  projected 
costs  and  reporting  burdens  for 
information  collection  requirements 
included  in  proposed  and  final  rules. 
Any  such  requirements  are  subject  to 
approval  by  the  Office  of  Management 
and  Budget.  This  final  rule  does  not 
impose  any  requirement  subject  to  the 
Paperwork  Reduction  Act  because  the 
action  withdraws  the  applicability  of  a 
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federal  rule  to  the  State  of  Alaska  and 
does  not  place  any  reporting 
requirements  on  the  state. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection,  Water 
pollution  control.  Water  quality 
standards. 

Dated:  February  23,  1998. 
Carol  M.  Browner, 

Administrator.  -. 

For  the  reasons  set  out  in  the 
preamble.  Title  40,  Chapter  I,  part  131 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  etseq. 

1131.36    [Amemtod] 

2.  In  Section  131.36(d)(12)(ii)  the 
table  is  amended  under  the  heading 
"Applicable  Criteria",  in  the  entry  for 
"Column  Dl"  and  three  entries  for 
"Column  D2"  by  removing  the  number 
"2"  from  the  list  of  numbers. 

IFR  Doc.  98-5091  Filed  2-27-98;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7236] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

summary:  This  interim  rule  Usts 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  Qood 


insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map{s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105, 
and  are  in  accordemce  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measiu^s  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified' for  participation  in  the 
National  Flood  Insiu'ance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 


existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibiUty  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

$66.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and  county 


Arizona: 

Maricopa  . 

Maricopa  . 

Califomia: 
San  Diego 

Kern 


Sonoma 


Placer 


San  Mateo 


San  Diego 


San  Diego 


San  Diego 


San  Diego  

San  Diego  

Colorado:  Arapahoe 

Hawaii:  Maui 


Idaho:  Canyon 


Louisiana: 

Caddo  Parish 


Rapides  Parish 


Location 


Unincorporated 
areas. 


City  of  Tempe 


City  of  Endnitas 


Unincorporated 
areas. 


City  of  Petaluma  .. 


City  of  Roseville 


City  of  San  Carios 


Unincorporated 
areas. 


Unincorporated 
areas. 


Unincorporated 
areas. 


City  of  Vista 
City  of  Vista 


Unincorporated 
areas. 


Maui 


Dates  and  name  of  news- 
paper where  notice  was 
published 


City  of  Nampa 


Unincorporated 
areas. 


City  of  Pineville 


Nov.  19,  1997,  Nov.  26, 
1997,  Tempe  Tribune. 


Nov.  19,  1997,  Nov.  26, 
1997,  Tempe  Tribune. 


Dec.  4,  1997,  Dec.  11, 
1997,  Endnitas  Sun. 


Nov.  20,  1997,  Nov.  27, 
1997,  Mojave  Desert 
News. 


Dec.  2,  1997,  Dec.  9, 
1997,  Argus  Courier. 


Nov.  12,  1997,  Nov.  19, 
1997,  The  Press-Trib- 
une. 

Dec.  16,  1997.  Dec.  23, 
1997,  San  Mateo 
Times. 

Dec.  4,  1997,  Dec.  11, 
1997,  San  Diego 
Union-Tribune. 


Nov.  21,  1997,  Nov.  28, 
1997,  San  Diego 
UniorhTribune. 


Nov.  13,  1997,  Nov,  20, 
1997.  San  Diego 
Union-TritHme. 


Nov.  21.  1997,  Nov.  28, 
1997,  Vista  Press. 

Nov.  14,  1997,  Nov.  21, 
1997,  Vista  Press. 

Nov.  20,  1997,  Nov.  27, 
1997,  The  Villager. 


Nov.  20,  1997,  Nov.  27. 
1997,  Maui  News. 


Nov.  18,  1997,  Nov.  25, 
1997,  Idaho  Press-Trib- 
une. ■ 

Nov.  14,  1997,  f^v.  21. 
1997.  The  Times. 


Dec.  11,  1997,  Dec.  18, 
1997,  Alexandria  Daily 
Town  Talk. 


Chief  executive  officer  of  community 


The  Honorable  Don  Stapley,  Chair- 
person, Maricopa  County  Board  of 
Supervisors,  301  West  Jefferson 
Street,  Phoenix,  Arizona  85003. 

The  Honorable  Neil  Giuliano,  Mayor, 
City  of  Tempe,  P.O.  Box  5002, 
Tempe,  Arizona  85280. 

The  Honorat)le  John  Davis,  Mayor, 
City  of  Endnitas,  505  South  Vul- 
can Avenue,  Endnitas,  Califomia 
92024. 

The  Honorable  Steve  Perez,  Chair- 
man, Kem  County  Board  of  Super- 
visors, 1115  Truxton  Avenue,  Fifth 
Floor,  Bakersfield,  Califomia 
93301. 

The  Honorable  Patrida  Hilligoss, 
Mayor.  City  of  Petaluma,  P.O.  Box 
61,  Petaluma,  Califomia  94953- 
0061. 

The  Honorable  Claudia  Gamar, 
Mayor.  City  of  Roseville.  31 1  Ver- 
non Street,  Suite  200,  Roseville, 
Califomia  95678. 

The  Honorable  Sally  Mitchell,  Mayor, 
City  of  San  Carios,  600  Elm 
Street,  San  Carlos,  Califomia 
94070. 

The  Honorable  Bill  Hom,  Chairman, 
San  Diego  County  Board  of  Super- 
visors, 1600  Padfic  Highway, 
Room  335,  San  Diego,  Califomia 
92101. 

The  Honorable  Bill  Hom,  Chairman, 
San  Diego  County  Board  of  Super- 
visors, 1600  Padfic  Highway, 
Room  335.  San  Diego,  Califomia 
92101. 

The  Honorable  Bill  Hom.  Chairman, 
San  Diego  County  Board  of  Super- 
visors. 1600  Padfic  Highway. 
Room  335.  San  Diego.  Califomia 
92101. 

The  Honorable  Gloria  McClellan, 
Mayor,  City  of  Vista,  P.O.  Box 
1988,  Vista,  Califomia  92085. 

The  Honorable  Gloria  McCleUan, 
Mayor.  City  of  Vista,  P.O.  Box 
1988,  Vista,  Califomia  92085. 

The  Honorable  Polly  Page,  Chair- 
person, Board  of  County  Commis- 
sioners, Arapahoe  County,  5334 
South  Prince  Street,  Littleton.  Col- 
orado 80166. 

The  Honorable  Linda  Crockett- 
Lingle.  Mayor.  Maui  County,  250 
South  High  Street.  Wailuku,  Maui, 
Hawaii  96793. 

The  Honorable  Winston  K.  Goering. 
Mayor,  City  of  Nampa,  411  Third 
Street  South,  Nampa.  Idaho  83651 . 

The  Honorable  Judy  Durtiam,  Ad- 
ministrator and  Chief  Executive  Of- 
ficer, Caddo  Parish,  525  Marshall 
Street,  Shreveport,  Louisiana 
71101. 

The  Honorat>le  Fred  Baden,  Mayor, 
City  of  Pinevelle,  P.O.  Box  3820, 
Pineville,  Lousiana  71361. 


Effective  date  of 
modification 


Oct.  20,  1997 


Od.  20,  1997 


Nov.  10.  1997 


Od.  31,  1997 


Nov.  6,  1997 


Od.  20,  1997 


Nov.  12,  1997 


Nov.  10.  1997 


Feb.  26,  1998 


Feb.  18,  1998 


Feb.  26.  1998 
Feb.  18,  1998 
Nov.  3,  1997  . 

Od.  22,  1997 


Od.  24.  1997 


Od.  20.  1997 


Nov.  17.  1997 


Community 
No. 


040037 
040054 
060726 
060075 

060379 
060243 
060327 
060284 

060284 

060284 

060297 
060297 
080081 

150003 
160038 
220361 

220151 


6  3 


ISS 


1998 


JMI 


- 

1 

1 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  date  of 
modifksrtnn 

Community 
No. 

Rapides  Parish 

Unincorporated 
areas. 

Dec.  11.  1997.  Dec.  18. 
1997.  Alsxandria  Daily 
Town  ra#c 

The    Honorable    Richard    Billings. 
President.  Rapides  Parish  Police 
Jury,  Alexandria.  Louisiana  71301. 

Mov.  17,  1997 

220145 

Caddo  Parish  .. 

City  of  Shrevep< 

ort     Nov.  14,  1997.  Nov.  21. 
1997,  The  Times. 

The    Honorable    Robert    WiHiams, 
Mayor,  City  of  Shreveport,  P.O. 
Box  31109,  Shreveport,  Louisiana 
71130. 

Oct.  20,  1997  

220036 

Missouri:  Jadcson  ... 

City  of  Kansas 
City. 

Nov.  7.  1997,  Nov.  14. 
1997  77>e  Kansas  City 
Star. 

The    Honorable    Emanuel    Qeaver. 
Mayor.  City  of  Kansas  City,  City 
Hall.  414  East  12th  Street,  29th 
Floor.     Kansas     City,     Missouri 

Aug.  20,  1997 

290173 

64106-2785. 

»■■_ *- 

Ctafk 

Unicorporated 
areas. 

Nov.  21.  1997.  Nov.  28. 
1997.  Las  Vegas  Re- 
view Journal. 

The    Honorable    Yvonne    Atkinson 
Gates.  Chairperson.  Clartc  County 
Board  of  Commissioners.  225  East 

Oct.  27,  1997  

320003 

Bridger  Avenue.  Las  Vegas,  Ne- 
vada 89155. 

Douglas 

Unicorporated 
areas. 

Dec.  3.  1997,  Dec.  10. 
1997,  The  Record  Cou- 
rier.               , 

The            Honorable           Jacques 
Etchegoyhen,  Chairman.  Douglas 
County  Board  of  Commissioners. 

Nov.  6.  1997 

320008 

P.O.   Box   218.   Minden.   Nevada 

89423. 

Washoe 

CityofSpartts  . 

Dec.  3.  1997,  Dec.  10, 

1997,  The  Daily  Sparks 
TritMjne. 

The  Honorable  Bruce  H.   Breslow. 
Mayor,  City  of  Sparics,  P.O.  Box 
857.  Sparks.  Nevada  89432-0857. 

Nov.  5,  1997 

320021 

New  Mexico: 

Bernalillo  

City  of  Albuque 
que. 

T-        Nov.  19.  1997.  Nov.  26. 
1997,  Albuquerque 
Journal. 

The   Honorable   Martin   J.   Chavez. 
Mayor.  City  of  Albuquerque,  P.O. 
Box  1293,  Albuquerque,  New  Mex- 
ico 87103. 

Oct.  24.  1997  

350002 

Bernalillo  

Unincorporated 
areas. 

Nov.  21.  1997,  Nov.  28, 
1997,  Alt3uquerque 
Journal. 

The     Honorable    Tom     Rutherford. 
Chairman,  Bernalillo  County  Board 
of  Commissioners,  2400  Broadway 
Southeast,      Albuquerque,      New 
Mexico  87102. 

Oct.  31.  1997  

350001 

Oklahoma: 

' 

Comanche 

City  of  Lawton 

Dec.  5,  1997,  Dec  12, 

1997,  The  Lavrton  Con- 
stitution.        1 

The  Honorable  John  Martey,  Mayor. 
City    of    Lawton,    City    Hall,    103 
Southwest  Fourth  Street,  Lawton, 
Oklahoma  73501. 

Oct.  31.1997  

400049 

T 

Comanche 

City  of  Lawton 

Dec.  5.  1997,  Dec.  12. 

1997,  The  Lawton  Con- 
stitution. 

The  Honorable  John  Martey,  Mayor, 
City    of    Lawton,    City    Hall,    103 
Southwest  Fourth  Street*  Lawton, 
Oklahoma  73501. 

Nov.  14.  1997 

400049 

1 

Tuba  

City  of  Tulsa  .. 

Jan.  9,  1998.  Jan.  16, 

1998,  Tulsa  Worid. 

1 

The     Honorable     Susan     Savage, 
Mayor,  City  of  Tulsa,  200  Civk: 
Center,   11th  Ftoor,  Tulsa,  Okla- 
homa 74103. 

Dec.  9.  1997 

405381 

Texas: 

Dallas  

City  of  Carrolltc 

m       Nov.  21,  1997,  Nov.  28, 
1997,  Metrocrest  News. 

The     Honorable    Milbum     Gravely, 
Mayor.  City  of  Car^ollton,  P.O.  Box 
110535,  Carrollton,  Texas  75011- 
0535. 

Oct.  29,  1997  

480167 

i 

Dallas 

City  of  Gariand 

....    Dec.  11.  1997,  Dec.  18, 
1997,  7776  Garland 
News. 

The  Honorable  James  Ratlifl,  Mayor, 
City  of  Gartand,  200  North  Fifth 
Street,  Gariand,  Texas  75040. 

Nov.  14,  1997 

485471 

Collin  and  Den- 

City of  Piano  .. 

Dec.  24,  1997,  Dec.  31, 

The    Honorable    John    Longstreet, 

Nov.  14,  1997 

480140 

ton. 

1997,  Ptano  Star  Cou- 
rier 

Mayor,   City  of  Piano.   P.O.   Box 
860358.  Piano.  Texas  75086-0358. 

* 

Utah:  Salt  Lake  

City  of  Draper 

Dec.  2,  1997,  Dec.  9, 

1997,  Salt  Ls^e  Trity 
une. 

The  Honorable  Elaine  Redd.  Mayor. 
City  of  Draper.  12441  South  900 
East.  Draper.  Utah  84020. 

Nov.  6.  1997 

490244 

k 

i 

• 

1 

- 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  Flood  Insurance). 

Dated:  February  19. 1998. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  98-5265  Filed  2-27-98;  8:45  am] 
BILLMQ  COOE  tn»-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Detenninatlons 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Final  rule. 

SUMMARY:  Modifted  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  commimities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
pubhcatibn.  The  Associate  Director  has 


resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
commimity  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more   * 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  reeional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 


10,  Environmental  Consideration.  No 
enviroiunental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
riexibiUty  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612,  FederaUsm, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganisation  Flan  ^4o.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4   [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of 
community 

Effective  date  of 
modificatk)n 

Community 
No. 

Arizona: 
Maricopa 
(FEMA  Dock- 
et No.  7228). 

Maricopa 
(FEMA  Dock- 
et No.  7228). 

City  of  Avondale  .. 

Town  of  Cave 
Creek. 

August  12, 1997,  August 
19,  1997,  The  Arizona 
Republic 

August  12,  1997,  August 
19,  1997  The  Arizona 
Republic 

The  Honorable  Thomas  S.  Morales, 
Jr..  Mayor,  City  of  Avondale,  525 
North  Central  Avenue,  Avondale, 
Arizona  85323. 

The     HoTKxable     Tom     Aukerton, 
Mayor,    Town    of    Cave    Creek, 
37622  North  Cave  Creek  Road. 
Cave  Creek,  Arizona  85331. 

August  5,  1997  .... 
August  5,  1997  .... 

040038 
040129 

1                             1 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of 
community 

Effective  date  of 
modificatkxi 

Community 
No. 

Maricopa 

City  of  El  Mirage 

August  12,  1997,  August 

The     Honorable     Maggie     Reese, 

August  5,  1997  .... 

040041 

m       ^0^^            M 

(FEMA  Dock- 

19, 1997,  The  Arizona 

Mayor,  City  of  El  Mirage,  P.O.  Box 

^OL 

et  No.  7228). 
Maricopa 
(FEMA  Dock- 

City of  Glendale  .. 

Republic. 
August  12,  1997,  August 
19,  1997,  The  Arizona 

26,  El  Mirage,  Arizona  85335. 
The     Honorable     Elaine     Scruggs, 
Mayor,    City    of    Glendale,    5850 

August  5,  1997  .... 

040045 

et  No.  7228). 

Republic. 

West  Glendale  Avenue.  Glendale. 
Arizona  85301. 

6  3 

Maricopa 

City  of  Goodyear 

August  12,  1997,  August 

The     Honorable     William     AmoW. 

August  5,  1997  .... 

040046 

(FEMA  Dock- 

19, 1997,  The  Arizona 

Mayor,    City    of    Goodyear,    119 

et  No.  7228). 

Republic. 

North  Litchfield  Road,  Goodyear, 
Arizona  85338. 

Maricopa 

Unincorporated 

August  12,  1997,  August 

The  Honorable  Don  Stapley,  Chair- 

August 5,  .1997  .... 

040037 

(FEMA  Dock- 

Areas. 

19,  1997,  The  Arizona 

person,  Maricopa  County,  Board  of 

et  No.  7228). 

Republic. 

Supervisors.  301   West  Jefferson 
Street.  Phoenix,  Arizona  85003. 

Maricopa 

Unincorporated 

August  12,  1997,  August 

The  Honorable  Don  Stapley,  Chair- 

August 5,  1997  .... 

040037 

(FEMA  Dock- 

Areas. 

19,  1997,  The  Arizona 

person,  Maricopa  County,  Board  of 

ISS 

et  No.  7228). 

Republic.        1 

Supervisors.  301   West  Jefferson 

Street,  Phoenix.  Arizona  85003. 

Mark»pa 

City  of  Peoria  

August  12,  1997,  August 

The  Honorable  John  Keegan,  Mayor, 

August  5,  1997  .... 

040050 

(FEMA  Dock- 

19, 1997,  The  Arizona 

City  of  Peoria,  8401  West  Monroe, 

et  No.  7228). 

Republic. 

Peoria,  Arizona  85345. 

Maricopa 
(FEMA  Dock- 

City of  Phoenix  .... 

August  22,  1997,  August ' 
29,1997,  The  Arizona 

The  Honorable  Skip  Rimsza,  Mayor, 
City  of  Phoenix,  200  West  Wash- 

A 

ugust  7,  1997  .... 

040051^ 

'v 

E»^H 

et  No.  7228). 

Republic.        1 

ington    Street,    Phoenix,    Arizona 
85003. 

Mancopa 

City  of  Phoenix  .... 

August  12,  1997,  August 

The  Honoratjie  Skip  Rimsza.  Mayor, 

A 

ugust  5,  1997  .... 

040051 

(FEMA  Dock- 

19, 1997,  The  Arizona 

City  of  Phoenix,  200  West  Wash- 

et No.  7228). 

Republic        j 

ington    Street,    Phoenix,    Arizona 

85003. 

Maricopa 

City  of  Phoenix  .... 

August  12,  1997,  August 

The  Honorable  Skip  Rimsza,  Mayor, 

A 

ugust  5,  1997  .... 

040051 

(FEMA  Dock- 

19, 1997,  The  Arizona 

City  of  Phoenix,  200  West  Wash- 

et No.  7228). 

Republic. 

ington    Street,    Phoenix,    Arizona 
85003. 

MR 

Maricopa 

City  of  Surprise  ... 

August  12,  1997,  August 

The  Honorable  Joan  Shafer,  Mayor, 

A 

ugust  5,  1997  .... 

040053 

(FEMA  Dock- 

19. 1997,  The  Arizona 

City  of  Surprise,  12425  West  Bell 

et  No.  7228). 

Republic. 

Road.  Suite  D-100,  Surprise.  Ari- 
zona 85374. 

Pima  (FEMA 

City  of  Tucson  

July  22,  1997,  Ju 

Iy29. 

The  Honorable  George  Miller.  Mayor, 

Ji 

jne  23,  1997  

040076 

r\ 

Docket  No. 

1997,  The  Arizona 

City  of  Tucson,  P.O.  Box  27210, 

z 

7228). 
Pima  (FEMA 

Daily  Star. 

Tucson,  Arizona  85726. 

City  of  Tucson  

August  21,  1997,  August 

The  Honorable  George  Miller,  Mayor, 

A 

ugust  1.  1997  .... 

040076 

Docket  No. 

28,  1997,  The  Arizona 

City  of  Tucson,  P.O.  Box  27210, 

7228). 

Daily  Star 

Tucson,  Arizona  85726. 

Maricopa 

Town  of 

August  12,  1997, 

August 

The  Honorable  William  Kosanovich, 

A 

ugust  5,  1997  .... 

040057 

(FEMA  Dock- 

Youngtown. 

19,  1997.  The 

Arizona 

Mayor,  Town  of  Youngtown,  12030 

et  No.  7228). 

Republic.        1 

Clubhouse    Square,    Youngtown, 

Arizona  85363. 

California: 

Alameda 

City  of  Livermore 

August  20,  1997, 

August 

The  Honorable  Cathie  Brown,  Mayor, 

A 

ugust  4.  1997  .... 

060008 

1998 

(FEMA  Dock- 
et No.  7228). 

27,  1997,  The 
pendent. 

Inde- 

City    of    Livermore,    1052    South 
Livermore     Avenue,      Livermore, 
California  94550. 

San  Diego 

City  of  Poway  

August  7,  1997.  t 

^ugust 

The     Honorable     Don     Higginson, 

N 

Dvember  13, 

060702 

(FEMA  Dock- 

14,1997, Poway  News 

Mayor,  City  of  Poway,  13325  Civic 

1997. 

et  No.  7228). 

Chieftain.        i 

Center    Drive,    Poway,    California 

92074-0789. 

Riverside 

Unincorporated 

August  14,  1997. 

August 

The     Honorable     Kay     Ceniceros, 

Jl 

ily  18,  1997 

060245 

(FEMA  Dock- 
et No.  7228). 

Areas. 

21.  1997,  Pres 

s-Enter- 

Chairperson,     Riverside     County, 

prise. 

Board  of  Supervisors,   P.O.  Box 

* 

1359,  Riverside,  California  92502- 
1359. 
The  Honorable  Don  Nottoli,  Chair- 

Sacramento 

Unincorporated 

August  20.  1997, 

August 

A 

ugust  14,  1997  .. 

060262 

(FEMA  Dock- 

Areas. 

27.  1997,  The 

Sac- 

man,  Board  of  Supervisors.  Sac- 

et No.  7228). 

/ 

ramento-Bee. 

ramento   County,    700   H    Street, 
Room  2450,  Sacramento,  Califor- 
nia 95814. 

San  Bemardino 
(FEMA  Dock- 

Unincorporated 
Areas. 

August  20,  1997, 

August 

The  Honorable  Jon  D.  Mikels,  Chair, 

A 

ugust  8,  1997  .... 

060270 

27.  1997,  The 

Sun. 

San  Bemardino  County,  Board  of 

et  No.  7228). 

> 

Supervisors,  385  North  An'owhead 
Avenue,  San  Bemardino,  Califor- 

1 

nia  92415-0110. 

JMI 

- 

• 
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State  and  county 

LocatkHi 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of 
community 

Effective  daAe  of 
modifkaition 

Commur)ity 
No. 

Gimm  (FEMA  Dock- 

Tenitory of  Guam 

August  26.  1997,  Sep- 

The Honorable  Carl  T.C.  Gutierrez, 

August  8,  1997  .... 

660001 

et  No.  7228). 

tember  2,  1997,  Pacific 
Daily  News. 

Governor,     Territory     of     Guam. 
Agana,  Guam  96910. 

Idaho: 

Bingham 

Unincorporated 

July  24,  1997,  July  31, 

The  Honorable  Dale  Arave,  Chair- 

October 30,  1997 

160018 

(FEMA  Dock- 

Areas. 

1997,  The  Morning 

man,   Bingham   County   Commis- 

et Nk>.  7228). 

News. 

sioners.  P.O.  Box  1028.  Blackfoot. 
Idaho  83221. 

Bingham 

City  of  Blackfoot  .. 

July  24,  1997.  July  31, 

The    Honorable    R.    vScott    Reese. 

October  30,  1997 

160019 

(FEMA  Dock- 

1997, The  Morning 

Mayor.    City    of    Blackkxjt,    157 

et  No.  /228). 

News. 

North  Broadway.  Blackfoot,  Maho 
83221. 

NewMexkx): 

BemaWk) 

City  of  Albuquer- 

August 20,  1997,  August 

The  Honorable  Martin  J.  Chavez, 

August  1.  1997  .... 

350002 

(FEMA  Dock- 

que. 

27. 1997.  The  Albu- 

Mayor, City  of  Atouquerque,  P.O. 

et  No.  7228). 

\ 

querque  Journal. 

Box  1293,  Abuquerque,  New  Mex- 

t 

kx)  87103. 

BemalUk) 

City  of  Albuquer- 

August 5.  1997,  AiigiKt 

The   Honorable  Martin  J.   Chavez. 

July  16.  1997 

350002 

(FEMA  Dock- 

que. 

12, 1997,  Albuquerque 

Mayor,  City  of  Abuquerque,  P.O. 

et  No.  /228). 

Journal. 

Box  1293,  Abuquerque,  New  Mex- 
kx)  87103-1293.. 

BemaliHo 

City  of  Albuquer- 

July 24,  1997,  July  31, 

The   Honorable   Martin  J.  Chavez, 

July  1,  1997 

350002 

(FEMA  Dock- 

que. 

1997,  AtxxTuergue 

Mayor.  City  of  Albuquerque.  P.O. 

et  No.  /228). 

Journal. 

Box  1293.  Albuquerque,  New  Mex- 
k»  87103-1293. 

North  Dakota: 

City  of  Bismarck  .. 

August  15,  1997,  August 

The  Honorable  Bill  Sorenson.  Mayor, 

November  21. 

380149 

Burleigh 

22. 1997.  Bismarck 

City  of  Bismarck,  P.O.  Box  5503, 

1997. 

(FEMA  Dock- 

Tribune. 

Bismarck,   North   Dakota   58502- 

et  No.  7228). 

5503. 

Oklahoma: 

Tulsa  (FEMA 

City  of  Glenpool  .. 

Aiigu.st  22, 1997,  August 

The  Honorable  Curtis  Killian,  Mayor, 

August  6,  1997  .... 

400206 

Docket  No. 

29,  1997.  Tu^  World. 

City  of  Glenpool,   P.O.   Box   70, 

7228). 

Glenpool,  Oklahoma  74033. 

Oklahoma: 

City  of  Oklahoma 

August  22.  1997,  August 

The   Honorable   Ronakl  J.   Norick, 

August  1,  1997  .... 

405378 

(FEMA  Dock- 

City. 

29,  1997.  The  DaHy 

Mayor.  City  of  Oklahoma  City.  200 

> 

et  No.  7228). 

Oklahoman. 

North  Walker  Avenue.  Oklahoma 
City.  Oklahoma  73102. 

Texas: 

Collin  (FEMA 

City  of  Allen 

August  13, 1997,  August 

The  Honorable  Kevin  LiHy,  Mayor, 

July  23,  1997 

480131 

Docket  No. 

20. 1997.  The  Allen 

City  of  Allen.  One  Butler  Circle. 

7228). 

American. 

AUen.  Texas  75013. 

Tarrant  (FEMA 

City  of  Benbrook 

July  22.  1997,  July  29, 

The  Honorable  Jerry  Dunn,  Mayor, 

July  1,  1997 

480586 

Docket  No. 

1997.  Fort  Worth  Star- 

City  of  Benbrook.  P.O.  Box  26569. 

7228). 

Telegram. 

Benbrook.  Texas  76126. 

Dallas,  Denton, 

City  of  Canrollton 

July  18, 1997,  July  25, 

The    Honorable    Miibum    Gravley, 

July  2,  1997 

480167 

and  Collin 

^997,MetrocrestNews. 

Mayor.  City  of  CarroBton.  P.O.  Box 

(FEMA  Dock- 

llOfvV). Camjilton.  Texas  75011- 

et  No.  /228). 

0535. 

Tarrant  (FEMA 

City  of  Fort  Worth 

July  22.  1997.  July  29, 

The  Honorable  Kenneth  Ban.  Mayor. 

July  1,  1997 

480596 

Docket  No. 

1997.  Fort  Worth  Star- 

City      of      Fort      Worth.       1000 

7228). 

Telegram. 

Throctonorton  Street,  Fort  Worth. 
Texas  76102-6311. 

Tarrant  (FEMA 

City  of  Haltom 

August  5.  1997.  August 

The  Honorable  Gary  Larson.  Mayor, 

July  8,  1997 

480599 

Docket  No. 

City. 

12.  1997.  Fort  Worth 

City   of   Haltom   City,   P.O.   Box 

7228). 

Star-Telegram. 

14246,  Haltom  City.  Texas  76117- 
0246. 
The           Honorable           Edmund 

Cameron 

Town  of  South 

July  24.  1997,  July  31, 

June  20.  1997  

480115 

(FEMA  Dock- 

Padre Island. 

1997.  Brownsville  Her- 

Cyganiewicz.    Mayor,     Town     of 

« 

et  No.  7228). 

ald. 

South  Padre  Island,  4501   Padre 
Boulevard,    South    Padre    Island, 
Texas  78597. 

Bexar  (FEMA 

City  of  Universal 

July  23.  1997,  July  30, 

The  Honorable  Wesley  D.  Becken, 

June  23.  1997  

480049 

Docket  No. 

City. 

1997,  San  Antonio  Ex- 

Mayor, City  of  Universal  City,  P.O. 

7228). 

press-News. 

Box  3008.  Universal  City.  Texas 
78148. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  Flood  Insurance] 

Dated:  February  19, 1998. 
Michael  I.  Armstrong, 
Associate  Director  for  Mitigation. 
IFR  Doc.  9&-5264  Filed  2-27-98;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
commimities  Usted  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPlfMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base^ood  elevations  for  each 
commimity  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 


This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  a(Xordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  has*  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

Nadonal  Bnvironniental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  ft-om 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67^[AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.\ 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 


1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3CFR,  1979Comp.,p.  376.*  "» 

§67.11    [Amended] 

2.  The  tables  published  imderthe 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 


ARUONA 

Yavapai  County  (Unincor- 
porated Areas)  (FEMU 
Docket  No.  7230) 

IfVef  Beaver  Creek: 

Approximately  8,800  feet 
downstream  of  Montezuma 
Avenue  ._ 

Approximately  5,000  feet 
downstream  of  Montezuma 
Avenue  ._ 

Approximately  2,350  feet 
downstream  of  Montezuma 

Avenue  .„ 

Russell  Wash: 

At  confluence  with  Wet  Bea- 
ver Creek 

Just  downstream  of  Lake 
Shore  Drive 

Approximately  1 ,600  feet  up- 
stream of  Montezuma  Ave- 
nue   - 

Maps  are  available  for  in- 
spection at  the  Yavapai 
County  Fkxxl  Control  District, 
255  East  Gurley  Street,  Pres- 
cott,  Arizona. 

CALIFORNIA 

Butte  County  (and  Incor- 
porated Areas)  (FEMA 
Docket  No.  7226) 

Big  Chico  Creek: 

At  Bktwell  Avetiue  extended, 
approximately  6,400ieet 
downstream  of  Rose  Ave- 
nue   

At  diversion  structure  foot- 
bridge, approximately 
1 ,700  feet  upstream  of 

Manzanita  Avenue 

Undo  Charinel: 

Approximately  2,000  feet 
downstream  of  Nord  Ave- 
nue   

Just  upstream  of  Manzanita 
Avenue  .„ 

Just  upstream  of  diversion 
weir  dividing  flow  from 

creek  diversion  channel 

Mud  Creek: 

At  Nord  Highway 

At  confluence  with  Sycamore 
Creek,  approximately  150 
feet  upstream  of  Highway 

99  northbound  

Mud  Creek  Diverskm  Charjnel: 

At  confluence  with  Sycamore 
Creek,  approximately  1,400 
feet  upstream  of  Cohasset 
Road  

Approximately  2,850  feet  up- 
stream of  Wildwood  Ave- 
nue  

Sycamore  Creek: 


fOepihln 

feet  above 

around. 

'Elevation 

in  feet 

(NGVD) 


•3,360 

•3,392 

•3,414 

•3,388 
•3,412 

•3,466 


•158 

•266 

•168 
•254 

•269 
•163 

•175 

•192 
•272 


UMI 
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#Depthin 

feelabovs 

Source  ol  flooding  and  location 

ground. 
'Bevation 

Infest 

(NGVD) 

At  confluence  with  Mud 

Creek,  approximately  150 

feet  upetream  of  Hi^^iway 

99  northbound  

•175 

Just  downstream  of  Cohasset 

Road  

•190 

Approximately  5,900  feet  up- 

stream of  Mud  Creek  Dt- 

verston  Channel 

•234 

Butte  Creek: 

Approximately  2,550  feet 

downstream  of  Aguas  Frias 

Road 

•104 

Approximately  200  ieei 

downstream  of  Skyway  

•243 

Just  upstream  of  Skyway 

•246 

Butte  Creek— Ri^t  Overbemk 

Ftoodhg: 

At  rntersectkm  of  Aguas  Frias 

Road  and  the  alignment  of 
Nelson  Road  and  Butte- 

Glenn  County  line 

•98 

At  Bruce  Lane,  approximately 

4,000  feet  south  of  its 

intersection  with  Hegan 

Lane 

•190 

Butte  Creek— Lett  Overbank 

Fkx)ding: 

At  downstream  limit  of  de- 

tailed study  in  the  inside 

area  of  levees 

•94 

On  Dumel  Drive,  ust  north  of 

Hamlin  Slough  evees 

•123 

Just  downstream  of  Highway 

99 

•215 

Hamlm  Skxigh: 

At  confluence  with  Butte 

Creek 

•119 

Approximately  6,000  feet  up- 
stream of  bsquon  Road  .... 

•145 

At  Oroville-Chfco  Highway 

(Zone  AO) 

# 

LMe  Chkx>— Butte  Diverskm 

Channel: 

At  a  tow  water  crossing,  ap- 

proximately 950  feet  down- 

stream of  an  at>andoned 

railroad 

•226 

Just  downstream  of  diver5k>n 

structure 

•297 

Comanche  Creek: 

Approximately  14,750  feet 

downstream  of  Crouch 

Road  

•123 

Just  downstream  of  Highway 

99 

•216 

Little  Chkx)  Creek: 

Approximately  5,840  feet 

downstream  of  a  wooden 

bridge  approximately  4,400 

feet  downstream  of 

Alt)erton  Avenufe 

•124 

Approximately  3,750  feet  up- 
stream of  Stilson  Canyon 

Road  

•344 

Maps  are  available  for  In- 

spection at  the  Butte  County 

Library,  .1 108  Sherman  Ave- 
nue, Chico,  California. 

• 

tOaplhin 

laet  above 

ground, 
'blavation 

mteei 

(NGVD) 

Maps  an  avsilsMs  for  In* 

speetion  at  Merriam  Ubrary, 

California  State  University, 

Chkx),  CaNlomia. 

Maps  are  svsiislMe  for  In- 

spsetlon  at  the  City  of 
OroviHe  Pubik:  Works  Depart- 

ment, City  Hall,  1735  Mont- 

gomery Street,  Ooville,  Cali- 
fomia. 

MHpity  (City),  Santa  Clara 
County  (FEMA  Doekat  No. 

7188) 

Berryessa  Creek: 

At  confluence  with  Penitencn 

Creek 

•12 

Approximately  1,000  feet  up- 

stream of  confluence  with 

PeniterKia  Creek  

•13 

Just  upstream  of  Los  Coches 

Street  

•30 

Just  upstream  of  confluence 

of  Piedmont  Creek 

•34 

Arroyo  De  Los  Coches: 

At  confluence  with  Berryessa 

Creek  

•30 

Approximately  200  feet  up- 
stream of  Okj  Piedmont 

Road  

•145 

Calera  Creek: 

At  confluence  with  Berryessa 

Creek 

•13 

Approximately  800  feet  up- 

stream of  Interstate  hligh- 

way  680  

•120 

Maps  are  avsiiabie  for  In- 

spectkMi  at  the  Office  of  the 

City  Engineer,  City  of 

Milpitas,  455  East  Calaveras 

Boulevard,  Milpitas,  Califor- 
nia. 

Ptacer  County  (and   Incor- 

poratMl     ArsMA     (FEMA 
DockM  No.  7194) 

Antekjpe  Creek: 

At  confluence  with  Dry  Creek 

•154 

Just  upstream  of  Citrus  Col- 

ony Road  

•365 

Antekjpe  Creek  Overltow  Otan- 

nel: 

At  confluence  with  Antelope 

Creek  _ 

•206 

At  divergence  with  Antetope 

Creek  

•208 

Antetope  Creek  Tributary: 

At  confluence  with  Antetope 

Creek  

•340 

Just  upstream  of  Humphrey 

Road  

•376 

AiA)um  Ravine: 

Approximately  800  feet 

downstream  of  Lozanos 

Road  

•668 

Approximately  655  feet  up- 
stream of  Southern  Pacifk; 

Railroad  crossing 

•1,533 

Auburn  Ravine  Dairy  Road 

Tributary: 

At  confluence  with  Autxim 

Ravine 

•1.308 

Just  downstream  of  Luther 

Road  

•1.476 

Cirby  Creek- 

At  confluence  with  Dry  Creek 

•132 

•Depth  in 

leetabow^ 

Souroe olfloodng and  location 

ground. 
•BevatiQn 

in  feet 

(NGVD) 

Approximately  2,360  feel  up- 

stream of  Huntington  Drive 

•166 

Ckjver  Valley  Creek: 

At  confluence  of  Antetope 

Creek  

•228 

Approximately  17,000  feet 

upstream  of  Ctover  Valley 

Road  

•497 

Dry  Creek: 

Approximately  0.5  mile  down- 
stream of  Watt  Avenue  at 

County  limits 

•80 

Approximately  4,400  feet  up- 
stream of  Folsom  Read 

•154 

Dry  Creek— Antekjpe  North 
Road  Tributary  (East 

Branch): 

At  confluence  with  Dry  Creek 

•111 

Approximately  3,620  feet  <jp- 

stream  of  confluence  with 

Dry  Creek  

•111 

Dry  Creek— Antetope  North 
Road  TrUxjtary  (West 

Branch): 

At  confluence  with  Dry  Creek 

•111 

Approximately  620  feet  up- 

stream of  confluence  with 

Dry  Creek  

•111 

Dry  Creek— Billy  mcheH  Road 

Tributary: 

r 

At  confluence  with  Dry  Creek 

•96 

Approximately  4,750  feet  up- 
stream of  BiNy  Mitchell 

Road  

•119 

Dry  Creek— Vineyard  Road 
Tributary: 

At  confluence  with  Dry  Creek 

•111 

Approximately  200  feet 

downstream  of  Brady  Lane 

•134 

Dry  Creek— Walerga  Road 
Tributary: 

At  confluence  with  Dry  Creek 

•90 

Approximately  4,160  feet  up- 
stream of  Walerga  Road  ... 

•104 

Unda  Creek: 

At  confluence  with  Cirt>y 

Creek  

•139 

Approximately  840  feet  up- 
stream of  OW  Auburn 

KT 

Road  

•169 

Markham  Ravine: 

At  Nelson  Lane  

•109 

At  Fmitvale  Road  

•191 

Markham  Ravine  Lower  Tribu- 

tary: 

At  confluence  with  Maikham 

Ravine 

•112 

Approximately  9,400  feet  up- 

stream of  confluence  with 

Markfiam  Ravine  

•130 

Mart(ham  Ravine  Upper  TriKi- 

tary: 

At  confluence  with  Markham 

Ravine 

•177 

Approximately  0.25  mile  up- 

stream of  Mult>erry  Lane  ... 

•194 

Miners  Ravine: 

At  Harding  Boulevard 

•154 

Approximately  15,300  feet 

upstream  of  confluence 

with  Dry  Creek 

•236 

Secret  Ravine: 

At  confluence  with  Miners 

Ravine 

•170 

Approximately  800  feet  up- 

stream of  King  Road  

•388 

Secret  Ravine— Aguilar  Tribu- 

tary: 

*  Depth  In 

feet  above 

Source  o<  flooding  and  location 

ground. 
•Elevation 

in  feet 

(NGVO) 

At  confluence  with  Secret 

Ravine 

•250 

Approximately  1 ,480  feet  up- 
stream of  El  Don  Road 

•296 

Secret  Ravine — Upper  Fork: 

At  confluence  with  Seaet 

Ravine 

•357 

Approximately  0.25  mile  up- 

stream of  King  Road  

•405 

Strap  Ravine: 

Just  upstream  of  McClaren 

Drive  

•157 

Approximately  9,500  feet  up- 
stream of  Sien-a  College 

Boulevard 

•301 

Sucker  Ravine: 

At  confluence  with  Secret 

Ravine 

•233 

Just  upstream  of  Sopalas 

Street  

•370 

Sucker  Ravine  Overftow  Chan- 

nel No.  1: 

At  convergence  with  Sucker 

Ravins 

•309 

At  divergence  with  Sucker 

Ravine 

•324 

Sucker  Ravine  Overflow  Chan- 

nel No.  2: 

At  convergence  with  Sucker 

Ravine 

•322 

At  divergence  with  Sucker 

Ravine 

•336 

Sucker  Ravine — Loomis  Tribu- 

tary: 

At  confluence  with  Sucker 

Ravine 

•300 

Approximately  340  feet  up- 
stream of  Stonegate  Road 

•343 

Maps  ara  availabto  for  In- 

spection at  the  Placer  Coun- 

ty Department  of  Pul)lic 

Works.  -1 1444  B  Avenue,  Au- 

bum,  California. 

Maps  are  available  for  in- 

spection at  the  Planning  De- 
partment, City  Hall,  1390 

First  Street,  Lincoln,  Califor- 

Maps  are  available  for  in- 

spection at  the  City  of 

Rocklin  Engineering  Depart- 

ment. 3970  Rocklin  Road, 

Rocklin,  California. 

Maps  are  available  for  ir>- 

spection  at  the  Engineering 

Department,  316  Vernon 

Street,  Roseville,  California. 

Maps  are  available  for  in- 

spection at  the  Town  of 

Loomis  Town  Hall,  6140 

Horseshoe  Bar,  Suite  K, 

Loomis,  California. 

Maps  are  available  for  in- 

spection at  the  City  of  Au- 

burn Planning  Department, 

1225  Uncoln  Way.  Auburn, 

California. 

Sierra   County   (and    incor- 

porated    Areas)      (FEMA 
Docket  No.  7230) 

Smithneck  Creek: 

Approximately  2,200  feet 

downstream  of  Main  Street 

•4.928 

Approximately  100  feet  up- 
stream of  Bear  Valley 

Road  

•5.317 

*  Depth  in 

feet  above 

Source  Qf  flooding  and  location 

ground. 
'Elevation 

1 

in  feet 

(NGVO) 

Maps  are  available  for  irv 

spection  at  the  Sien-a  Coun- 

ty Department  of  Planning, 
Sierra  County  Courthouse 

Annex,  Downieville,  Califor- 
nia. 

- 

Territory  of  Guam  (FEMA 

Docket  No.  7230) 

Pacific  Ocean: 

Along  the  shoreline,  approxi- 

mately 1 ,900  feet  south- 

• 

east  of  the  intersection  of 

Chagamin  Lago  Avenue 
and  Pale  Duenas  Street  .... 

•26 

Along  the  shoreline,  approxi- 

mately 4,500  feet  west  of 

the  intersection  of  Cruz  Av- 

enue and  Parcinas  Street  .. 

•10 

Maps  are  available  for  in- 

spection at  the  Public  Works 

Department,  542  North  Ma- 

rine Drive,  Building  A. 

Tammuing,  Guam. 

•- 

LOUISIANA 

Calcasieu   Parish   (Unincor- 

porated    Areas)     (FEMA 
Docket  No.  7226) 

Belfield  Lateral: 

Approximately  2,000  feet  up- 
stream of  Joe  Miller  Road 

•24 

At  the  intersection  of  Stafford 

and  Park  Roads 

•24 

Maps  are  available  for  in- 

spection at  1015  Pithon 

Street,  Lake  Charies,  Louisi- 

ana. 

Calcasieu   Parish   (Unincor- 

porated     Areas)      (FEMA 
Docket  No.  7198) 

Amoco  Lateral: 

Approximately  1 ,600  feet 

downstream  of  Gauthier 

Road  

•9 

Approximately  300  feet  up- 
stream of  State  Highway 

14 

•19 

Antoine  Quily: 

Approximately  200  feet 

downstream  of  U.S.  High- 

way 90  

•12 

Just  downstream  of  State 

Highway  397 

•14 

At  McCown  Road  

•15 

Bayou  d'Inde  Lateral: 

At  Barney  Hoffpauir  Road 

•15 

Bayou  Verdine: 

At  the  intersection  of 

Rigmeiden  and  Fifth  Ave- 

nue   

•15 

Belfield  Lateral: 

At  confluence  with  Little  In- 

dian Bayou  

•23 

Just  bek>w  the  intersection  of 

Stafford  and  Park  Roads  ... 

•24 

Bellevue  Lateral: 

At  confluence  with  West  Fork 

of  English  Bayou  

*20 

Just  upstream  of  Metzger 

Road  

•22 

Diamond  Gully: 

At  confluence  with  Belfield 

Lateral 

•23 

Source  of  flooding  and  kx:ation 


«Depth  in 
feet  above 

ground. 

•Bevation 

in  feet 

(NGVD) 


At  private  drive  approximately 
7,000  feet  upstream  of 

U.S.  Highway  171  

Fairground  Lateral: 

At  confluence  with  Bayou 
d'Inde  Lateral 

At  CMd  State  Highway  27  

Gillis  Lateral: 

At  confluence  with  Little  In- 
dian Bayou  

Approximately  2,000  feet  up- 
stream of  Southem  Pacific 

Railroad  

Hebert  Lateral: 

Approximately  2,000  feet 
downstream  of  Plant  Road 

Just  upstream  of  Plant  Road 
Indian  Bayou: 

Approximately  500  feet  up- 
stream of  Coffey  Road  

Approximately  6,000  feet  up- 
stream of  Hickory  Branch 

Road  

Lateral  2B  East  and  Lateral  2B 

West- 

Just  downstream  of  New 
State  Highway  27  

At  Old  State  Highway  27  

Little  Indian  Bayou: 

At  an  unnamed  road  approxi- 
mately 1.300  feet  upstream 
of  confluence  with  Indian 
Bayou  

Approximately  3,600  feet  up- 
stream of  Birdnest  Road  ... 
Manchester  Lateral: 

At  McCown  Road 

Maple  Fork 

At  U.S.  Hi^way  90 

At  Reeves  Road 

Sabine  River: 

Approximately  4,500  feet  up- 
stream of  Southem  Padnc 
Railroad  

Approximately  70,000  feet 
upstream  of  State  Highway 

12 

Sturrock  Lateral: 

At  confluence  with  Indian 
Bayou  

1.400  feet  upstream  of  Hick- 

oiy  Branch  Road  

IVesf  Fork  of  English  Bayou: 

At  confluence  with  East  Fork 
of  English  Bayou  

Just  upstream  of  Metzger 

Road 

30  West  Main  Lateral: 

At  New  State  Highway  27 

At  the  Intersection  of  Jude 

and  Jerrie  Streets 

Maps  are  available  for  in- 
spection at  the  Department 

of  Planning  and  Develop- 
ment, Government  Building, 

1015  Pithon  Street,  Lake 

Charies,  Louisiana. 

MONTANA 


•25 


•15 
•16 


•19 
•26 


•14 
•16 


•18 
•28 


•15 
•16 


•19 

•26 

•15 

•10 
•15 

•11 

•33 

•21 
•25 

•14 
•22 
•16 
•17 


(City),  Yellowstone 
(FEMA  Docket  No. 


Billings 
County  (F 
7230) 

Alkali  Creek: 
At  the  City  of  Billings  down- 
stream—most corporate 
limits,  approximately  1,100 
feet  downstream  of  Main 
Street  


•3.129 


JMI 
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f  Depth  in 

feet  above 

Source  o(  flooding  and  kx»tion 

ground. 
'Beration 

In  feet 

(NGVD) 

Approximately  4,000  feet  up- 
strejvn  of  Bionco  Court  

•3,244 

Maps  are  available  for  in- 

spection at  the  City  of  Bil- 

lings Building  D«>artnient, 
510  North  29th,  Bniings. 

Montana. 

NEVADA 

Nye  County  (Unincorporated 
Areas)  (FBMA  Docket  No. 

7230) 

SHme  Wash: 

Approximatety  2,890  feet 

downstream  of  Oepot  Road 

•5.887 

Approximately  960  feet  up- 

stream of  U.S.  Highway  6 

•6.147 

Maps  are  available  for  irv 

spection  at  the  Nye  County 

Ranning  Department,  1114 

Globemallow  Lane,  Tonopah, 
Nevada. 

OREQON 

Deschutes  County  (and  Irv 

corporatad  Areas)  (FEMA 

Dockst  No.  7230) 

Deschutes  River  (At  Sunriver): 

Approximately  4  mHes  down- 
stream of  General  Patch 

Bridge  

•4,161 

At  General  Patch  Bridge 

•4.164 

Approximately  1 .7  miles  up- 
stream of  General  Patch 

Bridge  

•4.166 

Maps  are  available  for  in- 

spection at  the  Deschutes 

County  Community  Develop- 
ment Department,  1130 

Northwest  Harriman,  Bend, 

Oregon. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  Flood  Insurance] 

Dated:  February  19, 1998. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  98-5263  Filed  2-27-96;  8:45  am) 

BHXING  OOOE  S7ia-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  24 

[WT  Docket  No.  97-82,  FCC  98-28] 

Installment  Payment  Rnancing  for 
Personal  Communications  Services 
(PCS)  Licensees 

AQENCY:  Federal  Conununications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  changed  the 
February  26, 1998  election  deadline  for 
broadband  Personal  Communications 
Services  (PCS)  C  block  licensees  to  elect 
to  continue  imder  the  existing 
installment  payment  plan  or  to  elect  one 
of  the  three  alternative  payment  options. 
The  deadline  will  be  60  days  after 
publication  of  the  Commission's 
forthcoming  Order  on  Reconsideration 
in  the  Federal  Register.  The 
Commission  also  changed  the  payment 
resumption  date  for  C  and  F  block 
licensees  to  at  least  30  days  after  the 
revised  election  date. 
DATES:  Effective  February  24, 1998. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W..        -. 
Room  222.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Shiffrin,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPt-EMENTARY  INFORMATION:  The 
following  is  a  synopsis  of  an  Order  in 
WT  Docket  No.  97-82,  FCC  98-28 
which  was  adopted  on  February  24. 
1998  and  released  on  February  24.  1998. 
A  copy  of  the  complete  item  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  Room  239. 1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W.. 
Washington.  D.C.  20036,  (202)  857- 
3800.  The  complete  Order  also  is 
available  on  the  Commission's  Internet 
home  page  (http://www.fcc.gov). 

Summary  of  Action 

1.  On  September  25, 1997,  the 
Commission  adopted  a  Second  Report 
and  Order  and  Further  Notice  of 
Proposed  Rule  Making,  62  FR  55348, 
October  24. 1997  ["Second  Report  and 
Order")  which  established  January  15, 
1998  as  the  deadUne  for  broadband 
Personal  Communications  Services 
(TCS)  C  block  licensees  to  elect  to 
continue  under  the  existing  installment 
payment  plan  or  to  elect  one  of  the  three 
alternative  payment  options.  On  January 
7. 1998,  we  changed  that  election  date 
to  February  26, 1998  in  order  to  allow 
us  time  to  respond  to  petitions  seeking 
reconsideration  of  the  Second  Report 
and  Order.  See  Order,  63  FR  2170, 
January  14, 1998.  In  the  Order,  we 
stated  that  "[m loving  the  election  date 
will  serve  the  public  interest  by 


permitting  licensees  to  submit  their 
election  after  final  disposition  of 
arguments  raised  on  reconsideration." 

2.  Although  we  initially  believed  a 
February  26  election  date  would 
provide  us  sufficient  time  to  respond  to 
the  argimients  raised  by  petitioners,  we 
now  find  it  will  take  additional  time  to 
consider  the  numerous  and  wide- 
ranging  issues  involved.  In  their  joint 
petition  for  reconsideration.  Northern 
Michigan  PCS  Consortium  L.L.C.  and 
Wireless  2000,  Inc.  request  that  we 
extend  the  election  deadline  to  a  date 
that  is  60  days  after  issuance  of  the 
reconsideration  order.  We  agree  with 
these  petitioners  that  60  days  would 
provide  licensees  an  adequate  review 
period.  Accordingly,  we  will  move  the 
election  date  for  C  block  licensees  to  60 
days  after  publication  of  our 
forthcoming  Order  on  Reconsideration 
in  the  Federal  Register. 

3.  In  order  to  provide  licensees 
adequate  time  between  the  election  date 
and  the  resumption  of  payment 
deadline,  we  will  move  the  March  31, 
1998  payment  deadline  for  both  C  and 

F  block  licensees  to  a  date  that  is  at  least 
30  days  after  the  revised  election  date. 
To  avoid  any  potential  confusion,  the 
specific  dates  for  election  and  payment 
resumption  will  be  set  forth  in  a  public 
notice  issued  under  delegated  authority 
by  the  Wireless  Telecommunications 
Bureau. 

4.  Accordingly.  It  Is  Ordered  that, 
pursuant  to  sections  4(i),  303(r).  and 
309(j)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i), 
303(r),  and  309(i),  the  election  deadline 
for  C  block  licensees  and  the  March  31, 
1998  payment  deadline  for  C  and  F 
block  licensees  are  extended  as 
specified  herein  and  the  petition-for 
reconsideration  filed  by  Northern 
Michigan  PCS  Consortium  L.L.C.  and 
Wireless  2000.  Inc.  is  hereby  Granted  in 
Part.  This  Order  shall  become  effective 
upon  its  release.  See  5  U.S.C.  553(d)(1). 

List  of  Subjects 

47  CFR  Part  1 

Practice  and  procedure. 
47  CFR  Part  24 

Personal  Commimications  Service. 
Federal  Conununications  Commission. 
Magalie  Roman  SaUs, 
Secretary. 

[FR  Doc.  98-5335  Filed  2-27-98;  8:45  am] 
BtLUNQ  OOOE  (rii-ei-p 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Dodnt  No.  970930235-8028-02;  1.0. 
022498A] 

Fisheries  of  the  Carit>t)ean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTKM:  Closure. 

SUMMARY:  NMFS  closes  the  commercial 
run-around  gillnet  fishery  for  king 
mackerel  in  the  exclusive  economic 
zone  (EEZ)  in  the  Florida  west  coast 
subzone.  This  closure  is  necessary  to 
protect  the  overfished  Gulf  king 
mackerel  resource. 

dates:  Effective  6:00  p.m.,  local  time, 
February  24. 1998,  through  Jime  30, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-570-5305 
SUPPLEMBTTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Coimcils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
reflations  at  50  CFR  part  622. 

Based  on  the  Coimcils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  NMFS  recently 
implemented  (63  FR  8353.  February  19, 
1998)  a  commercial  quota  for  the  Gulf 
of  Mexico  migratory  group  of  king 
mackerel  in  the  Florida  west  coast 
subzone  of  1.17  million  lb  (0.53  million 
kg).  That  quota  was  further  divided  into 
two  equal  quotas  of  585,000  lb  (265,352 
kg)  for  vessels  in  each  of  two  groups  by 
gear  types — vessels  fishing  with  run- 
around  gillnets  and  those  using  hook- 
and-line  gear  (50  CFR 
622.42(c)(l)(i)(A)(2)).  The  fishery  was 
opened  February  20, 1998  (63  FR  9158. 
February  24, 1998),  to  allow  harvest  of 
the  remaining  balance  between  the 
newly  implemented  quota  and  former, 
lower  quota  of  432,500  lb  (196,179  kg). 


In  accordance  with  50  CFR 
622.43(a)(3).  NMFS  is  required  to  close 
any  segment  of  the  king  mackerel 
commercial  fishery  when  its  allocation 
or  quota  is  reached  or  is  projected  to  be 
reached  by  publishing  a  notification  in 
the  Federal  Register.  NMFS  has 
determined  that  the  commercial  quota 
of  585,000  lb  (265.352  kg)  for  Gulf  group 
king  mackerel  for  vessels  using  run- 
around  gillnets  in  the  Florida  west  coast 
subzone  was  reached  on  February  23. 
1998.  Accordingly,  the  commercial 
fishery  for  king  mackerel  for  such 
vessels  in  the  Florida  west  coast 
subzone  is  closed  effective  6:00  p.m.. 
local  time,  February  24. 1998,  through 
June  30, 1998.  the  end  of  the  fishing 
year. 

The  Florida  west  coast  subzone 
extends  fipom  87'*31'06"  W.  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25''20.4'  N.  lat.  (due  east,  of  the 
Dade/Mooroe  Coimty.  FL,  boundary) 
through  March  31. 1998;  and  (2)  25''48' 
N.  lat.  (due  west  of  the  Monroe/Collier 
County.  FL.  boundary)  from  April  1. 
1998,  through  October  31.  1998. 

Classification 

This  action  is  taken  under  50  CFR 
622.43(a)(3)  and  is  exempt  from  review 
under  E.O.  12866. 

Authoritj:  16  U.S.C  1801  ef  seq. 
Dated:  February  24, 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  98-5183  Filed  2-24-98;  3:20  pm] 
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DEPARTMENT  OF  COMMERCE 

Natiortai  Oceanic  and  Atmospheric 
AdministFStlon 

50  CFR  Part  697 

[Docket  No.  980129023-8023-01;  I.D. 
121997B] 

RIN:  0648-AJ74 

Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  Provisions;  American 
LotMter  Fishery;  Interim  Prohibition  on 
Certain  Vessels  Landing  Lot>ster  in 
Excess  of  Specified  Limits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Interim  final  rule;  request  for 
comments. 

summary:  NMFS  issues  this  interim 
final  rule  to  implement  Congressionally 
mandated  regulations  contained  in  the 


Sustainable  Fisheries  Act  (SFA),  which 
amended  the  Atlantic  Coastal  Fisheries 
Cooperative  Management  Act  (Atlantic 
Coastal  Act).  The  interim  final  rule 
implements  regulations  that  prohibit 
any  vessel  that  takes  lobster  in  the 
Exclusive  Economic  Zone  (EEZ)  by  a 
method  other  than  pots  or  traps  from 
landing  lobsters  (or  any  parts  thereof)  at 
any  location  within  the  United  States  in 
excess  of  100  lobsters  (or  parts  thereof) 
for  each  fishing  trip  of  24  hours,  or  less 
duration.  500  lobsters  (or  parts  thereof) 
during  any  5->day  period;  or  500  lobsters 
(or  parts  thereof)  for  each  fishing  trip  of 
5  days  or  longer. 

DATES:  Effective  March  1, 1998.  Written 
comments  must  be  received  on  or  before 
April  1. 1998.  Comments  will  be 
considered  by  NM^S  during  separate 
and  forthcoming  proposed  regulations 
to  end  overfishing  of  American  lobsters 
by  all  methods  of  harvest  in  the  EEZ. 
ADDRESSES:  Comments  on  the  rule 
should  be  sent  to,  and  copies  of  the 
environmental  assessment/regulatory 
impact  review  (EA/RIR)  are  available 
firom,  Richard  H.  Schaefer,  Chief,  Staff 
Office  for  Intergovernmental  and 
Recreational  Fisheries.  NMFS.  8484 
Georgia  Avenue,  Suite  425,  Silver 
Spring.  MD  20910-3282. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Meyer.  Telephone  301-427-2014 

SUPPLBMENTARY  INFORMATION: 

Background 

On  October  11. 1996.  the  Sustainable 
Fisheries  Act  (SFA)  was  signed  into  law 
(Pub.  L.  104-297).  The  SFA  amended, 
among  other  statutes,  the  Atlantic 
Coastal  Fisheries  Cooperative 
Management  Act  (16  U.S.C.  5101  et 
seq.).  Section  404(c)  of  the  SFA 
amended  the  Atlantic  Coastal  Act  by 
adding  a  new  section  810  to  require 
that,  if  no  regulations  have  been  issued 
under  section  804(b)  of  the  Atlantic 
Coastal  Act  by  December  31, 1997.  to 
implement  a  coastal  fishery 
management  plan  for  American  lobster, 
the  Secretary  of  Coihmerce  (Secretary) 
shall  issue  interim  regulations  before 
March  1. 1998,  that  will  prohibit  any 
vessel  that  takes  lobsters  in  the  EEZ  by 
a  method  other  than  pots  or  traps  fi-om 
landing  lobsters  (or  any  parts  thereof)  at 
any  location  within  the  United  States  in 
excess  of  100  lobsters  (or  parts  thereof) 
for  each  fishing  trip  of  24-hours,  or  less 
duration,  500  lobsters  (or  parts  thereof) 
during  any  5-day  period,  or  500  lobsters 
(or  parts  thereof)  for  a  trip  of  5  days  or 
longer.  Additionally,  the  Secretary, 
before  January  1. 1998.  shall  monitor,  on 
a  timely  basis,  landings  of  American 
lobster,  and,  if  the  Secretary  determines 
that  catches  from  vessels  that  take 
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lobsters  in  the  EEZ  by  a  method  other 
than  pots  or  traps  have  increased 
significantly,  then  the  Secretary  may, 
consistent  with  the  national  standards 
in  section  301  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)(16  U.S.C. 
1801)  and  after  opportunity  for  public 
comment  and  consultation  with  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC),  implement 
regulations  imder  section  804(b)  of  the 
Atlantic  Coastal  Act  that  are  necessary 
for  the  conservation  of  American 
lobster.  Regulations  issued  under 
section  810  of  the  Atlantic  Coastal  Act 
shall  remain  in  effect  imtil  the  Secretary 
implements  regulations  luider  section 
804(b)  of  the  Atlantic  Coastal  Act  to 
implement  a  coastal  fishery 
management  plan  for  American  lobster. 

Discussion 

The  ASMFC's  Amendment  3  to  the 
Fishery  Management  Plan  for  American 
Lobster  (Lobster  Flan)  was  approved  by 
ASMFC  on  December  12, 1997.  NMFS 
participated  in  the  development  of  the 
Lobster  Plan,  and,  therefore,  until  the 
Lobster  Plan  was  completed,  could  not 
develop  regulations  compatible  with 
ASMFC's  plan  under  section  804(b)  of 
the  Atlantic  Coastal  Act.  Since  approval 
of  Amendment  3,  NMFS  has  begun 
developing  regulations  under  section 
804(b)  of  the  Atlantic  Coastal  Act,  but 
these  regulations  will  not  be  in  place  by 
March  1, 1998.  Therefore,  the 
Congressionally  mandated>interim 
regulations  contained  herein  are  being 
issued  under  section  810(a)  of  the 
Atlantic  Coastal  Act  imtil  regulations 
imder  section  804(b)  are  completed. 
These  interim  regulations  will  be  one  of 
the  alternatives  assessed  in  developing 
regulations  under  section  804(b). 

This  interim  final  rule  consists  of 
definitions  of  terms  and  three 
prohibitions  that  apply  to  vessels  that 
take  lobsters  in  the  EEZ  by  any  method 
other  than  pots  or  traps.  The  first 
prohibition  appUes  to  fishing  trips  of  24 
hours,  or  less  in  duration,  and 
implements  a  landing  limit  of  100 
lobsters,  or  parts  thereof,  for  each  such 
trip.  The  second  prohibition  applies  to 
any  5-day  period,  and  implements  a 
landing  limit  of  500  lobster,  or  parts 
thereof.  The  third  prohibition  applies  to 
fishing  trips  longer  than  5  days  and 
implements  a  500  lobster,  or  parts 
thereof,  landing  limit  for  any  trip  longer 
than  5  days.  This  interim  final  rule  does 
not  supersede  the  existing  regulations 


under  the  Magnuson-Stevens  Act  that 
appear  at  50  CFR  part  648  and  649, 
including  applicability  to  vessels  that 
have  lobster  permits  imder  50  CFR 
649.4. 

Classification 

This  rule  is  consistent  with  5107b  of 
the  Atlantic  Coastal  Fisheries 
Cooperative  Management  Act. 

Under  authority  of  5  U.S.C  553(b)(B), 
NMFS  is  waiving  the  requirement  to 
provide  prior  notice  and  an  opportunity 
for  public  comment  as  these  procedures 
are  uxmecessary.  This  rule  and  its 
provisions  are  mandated  by  the  Atlantic 
Coastal  Fisheries  Cooperative 
Management  Act  (16  U.S.C.  5101  et 
seq.).  NMFS  has  no  discretion  in 
implementing  the  provisions  of  this 
statute;  therefore,  prior  notice  and 
comment  are  imnecessary,  as  NMFS  has 
no  authority  to  alter  any  provisions  of 
the  statute.  However,  NMFS  is 
requesting  comments  on  this  rule  for 
consideration  during  the  development 
of  separate  and  forthcoming  proposed 
regulations  to  end  overfishing  of 
American  lobsters  by  all  methods  of 
harvest  in  the  EEZ.  Pursuant  to  5  U.S.C. 
553(d)(3),  the  Assistant  Administrator 
for  Fisheries,  NOAA,  finds  for  good 
cause  that  a  full  30-day  delay  in  the 
effective  date  of  this  rule  is  unnecessary 
because  the  possession  limits 
implemented  herein  are  not  a 
requirement  for  which  regulated  entities 
require  time  to  come  into  compliance. 

Because  prior  notice  and  an 
opportunity  for  public  comment  are  not 
required  to  be  provided  for  this  rule  by 
5  U.S.C.  553,  or  any  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  are 
inapplicable.  Therefore,  no  initial 
regulatory  flexibility  analysis  was 
prepared. 

This  interim  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  697 

Administrative  practice  and 
procedure,  Fisheries,  Fishing. 

Dated:  February  25. 1998. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Services. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  697  is  amended 
as  follows: 


PART  607— ATLANTIC  COASTAL 
FISHEMES  COOPERATIVE 
MANAGEMENT 

1.  The  authority  citation  for  part  697 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1851  note;  16  U.S.C 
5101  etseq. 

2.  In  §  697.2,  definitions  for 
"American  lobster,"  "Fishing  trip," 
"Parts  thereof, '  "Pot  or  Trap."  are 
added,  in  alphabetical  order,  to  read  as 
follows: 

1697.2    Denoltlons. 


American  lobster  orlobster  means  the 
species  Homarus  awericanus. 

*  *        •        •        * 

Fishing  trip  or  trip  means  a  period  of 
time  during  which  fishing  is  conducted, 
begiiming  when  the  vessel  leaves  port 
and  ending  when  the  vessel  returns  to 
port. 

Parts  thereof  means  any  part  of  an 
American  lobster. 

***** 

Pot  or  Trap  means  any  structure  or 
other  device  that,  other  than  a  net,  is 
placed  on  the  ocean  bottom  and  is 
designed  to  or  is  capable  of  catching 
lobsters. 
***** 

3.  In  §  697.6,  p>aragraph  (c)  is  added  to 
read  as  follows: 

§697.6    Prohibitions. 

•  *         *         •         • 

(c)  American  Lobster  fishery.  In 
addition  to  the  prohibitions  set  forth  in 
§  600.725  of  this  chapter  and  the 
restrictions  set  forth  in  §  648.80  of  this 
chapter,  it  is  unlawful  for  a  vessel  that 
has  a  vessel  permit  issued  under  50  CFR 
649.4,  that  takes  lobsters  by  any  method 
other  than  pots  or  traps,  or  that  takes 
lobsters  on  a  fishing  trip  in  the  EEZ  by 
any  method  other  than  pots  or  traps  to 
do  any  of  the  following: 

(1)  For  each  fishing  trip  of  24  hours 
or  less  duration,  land  American  lobsters 
in  excess  of  100  lobsters,  or  parts 
thereof. 

(2)  Ehiring  any  5-day  period,  land 
American  lobsters  in  excess  of  500 
lobsters,  or  parts  thereof. 

(3)  For  each  fishing  trip  of  5  or  more 
days  duration,  land  American  lobsters 
in  excess  of  500  lobsters,  or  parts 
thereof. 

(PR  Doc.  98-5319  Filed  2-25-98;  3:11  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mtes. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  97-CE-1ie-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  SAFT 
America  Inc.  Part  Number  (P/N) 
021929-000  (McDonnell  Douglas  P/N 
43BO34LB02)  and  P/N  021904-000 
(McDonnell  Douglas  P/N  43BO34LB03) 
Nickel  Cadmium  Batteries 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  SAFT  America 
Inc.  P/N  02192»-O00  (McDonnell 
Douglas  P/N  43BO34LB02)  and  P/N 
021904-000  (McDonnell  Douglas  P/N 
43BO34LB03)  nickel  cadmium  batteries 
that  are  installed  on  aircraft.  The 
proposed  AD  would  require  replacing 
all  battery  teiminal  screws,  verifying 
that  the  battery  contains  design 
specification  cells,  and  replacing  the 
cells  if  the  battery  contains  non-design 
specification  cells.  The  proposed  AD  is 
the  result  of  an  incident  where  the  cell 
screws  on  one  of  the  affected  batteries 
were  exposed  to  chloride,  which  caused 
the  heads  of  some  fasteners  to  shear  off 
and  eventually  resulted  in  the  battery 
exploding.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  an  occurrence,  which  could  result 
in  loss  of  emergency  power  to  electrical 
flight  components  or  other  emergency 
power  systems  required  in  the  event  of 
loss  of  the  aircraft  primary  power 
source. 

DATES:  Comments  must  be  received  on 
or  before  May  8, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 


116-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
SAFT  America  Inc.,  711  Industrial 
Boulevard,  Valdosta,  Georgia  31601; 
telephone:  (912)  245-2820;  facsimile: 
(912)  245-2827.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hector  Hernandez,  Aerospace  Engineer, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6069; 
facsimile:  (770)  703  6097. 

SUPPLEMBfTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environniental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summariies  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  Virill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-116-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  97-CE-116-AD.  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  FAA  has  received  a  report  of  an 
incident  where  a  certain  SAFT  America 
Inc.  nickel  <xdmium  battery  (installed 
on  a  McDonnell  Douglas  DC-9  aircraft) 
exploded  during  preflight.  Examination 
revealed  that  the  battery  cell  (terminal) 
screws  were  exposed  to  chloride.  This 
caused  the  socket  head  of  some 
fasteners  to  shear  off. 

Sheared  fastener  heads  cause  the 
possibility  of  other  hardware  in  the 
battery  to  come  into  contact  with  the 
negative  and  positive  battery  terminals. 
This  causes  shorting  of  the  battery  with 
possible  explosion. 

The  SAFT  America  Inc.  batteries 
affected  that  are  susceptible  to  this 
problem  are  part  number  (P/N)  021929- 
000  (McDonnell  Douglas  P/N 
43BO34LB02)  and  P/N  021904-000 
(McDonnell  Douglas  P/N  43BO34LB03). 

Relevant  Service  Information 

SAFT  America  Inc.  has  issued  SAFT 
Aviation  Batteries  Mandatory  Service 
Bulletin  Docimient  No.  A00027,  Rev.  F, 
dated  January  15, 1998,  which  specifies 
procedures  for  replacing  all  terminal 
screws  in  an  affected  battery  and 
verifying  that  the  battery  contains 
design  specification  cells. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  tfl-t]i(^  incidents  described  above, 
including  the  referenced  service 
bulletin,  the  FAA  has  determined  that 
AD  action  should  be  taken  to  prevent 
the  battery  from  shorting  out  or 
exploding  if  the  heads  of  fasteners 
become  sheared  off.  This  could  result  in 
loss  of  emergency  power  to  electrical 
flight  components  or  other  emergency 
power  systems  required  in  the  event  of 
loss  of  the  aircraft  primary  power 
source. 

Explanation  of  the  Provisions  of  the 
Proposed  AO 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  in  aircraft  that  have  a  SAFT  P/ 
N  021929-000  (McDonnell  Douglas  P/N 
43BO34LB02)  or  P/N  021904-000 
(McDonnell  Douglas  P/N  43BO34LB03) 
nickel  cadnmun  battery  installed,  the 
FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  replacing 
all  battny  terminal  screws,  verifying 
that  the  battery  contains  design 
specification  cells,  and  replacing  the 
cells  if  the  battery  contains  non-design 
specification  cells.  Accomplishment  of 
the  proposed  actions  would  be  in 
accordance  with  the  previously 
referenced  service  information. 

Coat  Impact 

The  FAA  estimates  that  1,004  aircraft 
in  the  U.S.  registry  could  have  at  least 
one  of  the  affected  batteries  installed 
and  would  be  afiected  by  the  proposed 
AD,  that  it  would  take  approximately  16 
workhours  per  aircraft  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $78 
per  battery  (two  batteries  per  aircraft  = 
$156).  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,120,464. 
or  $1,116  per  aircraft  if  all  aircraft  have 
two  batteries  installed. 

Compliance  Time  of  the  Proposed  AD 

The  unsafe  condition  specified  by  the 
proposed  AD  is  caused  by  corrosion. 
Corrosion  can  occur  regardless  of 
whether  the  aircraft  is  in  operation  or  is 
in  storage.  Therefore,  to  assure  that  the 
unsafs  condition  specified  in  the 
proposed  AD  does  not  go  tmdetected  for 
a  long  period  of  time,  the  compliance  is 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS). 

Regnlatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 

ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursxiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

139.13    [AmeiMMQ 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Saft  America  Inc.:  Docket  No.  97-CE-116- 
AD. 
Applicability:  Part  Number  (P/N)  021929- 
000  (McDonnell  Douglas  P/N  43BO34LB02) 
and  P/N  021904-000  (McDonnell  Douglas  P/ 
N  43BO34LB03)  Nickel  Cadmium  Batteries 
that  are  installed  on,  but  not  limited  to, 
McDonnell  Douglas  DC-9  and  MD-80 
aircraft,  all  serial  numbers,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision  that  incorporates  one  of  the 
affected  batteries,  regardless  of  whether  it  has 
been  modified,  altered,  or  repaired  in  the 
area  subject  to  the  requirements  of  this  AD. 
For  aircraft  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  at  the  next 
scheduled  battery  maintenance  that  occurs  3 
calendar  months  after  the  effective  date  of 
this  AD  or  within  the  next  15  calendar 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  unless  already 
accomplished. 

To  prevent  the  battery  fit>m  shorting  out  or 
exploding  if  the  heads  of  fasteners  l)ecome 
sheared  off,  which  could  result  in  loss  of 
emergency  power  to  electrical  flight 
components  or  other  emergency  power 
systems  required  in  the  event  of  loss  of  the 


aircraft  primary  power  source,  accomplish 
the  following: 

(a)  Replace  all  battery  terminal  screws, 
verify  that  the  battery  contains  design 
specification  cells,  and  replace  the  cells  if  the 
battery  contains  non-design  specification 
cells.  Accomplish  these  actions  in 
accordance  with  the  INSTRUCTIONS  taction 
of  SAFT  Aviation  Batteries  Mandatory 
Service  Bulletin  Document  No.  A00027,  Rev 
F,  dated  January  IS,  1998. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

[C)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
GsFtification  Office,  One  Crown  Center,  1895 
Phoenix  Boulevard,  suite  450,  Atlanta, 
Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  SAFT  America  Inc., 
711  Industrial  Boulevard,  Valdosta,  Georgia 
31601:  or  may  examine  this  document  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
February  23, 1998. 

Marvin  R.  Nuaa, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  98-5203  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  Na  97-CE-141-AD] 
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Airworthiness  Directives;  Industrie 
Aeronautiche  e  Meccaniche  Rinaldo 
Piagglo  S.p.A.  Model  P-180  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Industrie  Aeronautiche  e  Meccaniche 
Rinaldo  Piaggio  S.p.A.  (Piagglo)  Model 
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P-180  airplanes.  The  proposed  action 
would  require  modifying  the  low  pitch 
stop  switch  support.  The  proposed  AD 
is  the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Italy.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
low  pitch  stop  switch  support 
displacement,  which  if  not  corrected, 
could  result  in  an  improper  cockpit 
indication  that  the  propeller  is  in  the 
Beta  range  apd  cause  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  April  10, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
141-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Industrie  Aeronautiche  e  Meccaniche 
Rinaldo  Piaggio  S.p.A.,  Via  Cibrario,  4 
16154  Genoa,  Italy.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  O.  Keenan  ,  Project  Officer,  FAA, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City.  Missouri  64106; 
telephone:  (816)  426-6934:  facsimile: 
(816) 426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E>ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-141-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  peison  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  97-CE-141-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106.       j 

Discussion 

The  Registro  Aeronautico  Italiano 
(R.A.I.),  which  is  the  airworthiness 
authority  for  Italy,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Piaggio  Model  P-180  airplanes.  The 
R.A.I,  reports  that  the  low  pitch  stop 
switch  support  may  come  loose  in  these 
airplanes.  The  activating  rod  of  the  low 
pitch  stop  switch  is  supported  at  one 
end  by  a  steel  bushing.  It  is  possible  for 
the  bushing  to  enlarge,  which  would 
allow  rotation  and  displacement  of  the 
activating  rod.  This  condition,  if  not 
corrected,  could  result  in  an  improper 
cockpit  indication  as  to  whether  or  not 
the  propeller  is  in  the  Beta  range  and 
possibly  cause  loss  of  control  of  the 
airplane. 

Relevant  Service  Information 

Piaggio  has  issued  Service  Bulletin 
No.  SB-80-0080,  dated  July  3. 1997, 
which  specifies  procedures  for 
modifying  the  low  pitch  stop  switch 
support  by  installing  a  retaining  plate 
that  locks  the  steel  bushing  in  place. 

The  R.A.I.  classified  this  service 
bulletin  as  mandatory  and  issued  Italian 
AD  97-217,  dated  July  28. 1997,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  Italy. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  Italy  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  R.A.I,  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  R.A.I.,  reviewed  all  available 
information,  including  the  service 
information  referenced  above,  and 


determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  ProTisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piaggio  Model  P-180 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  modifying 
the  low  pitch  stop  switch  support. 
Accomplishment  of  the  proposed 
modification  would  be  in  accordance 
with  Piaggio  Service  Bulletin  No.  SB- 
80-0080,  dated  July  3, 1997. 

Cost  Impact  j 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  6  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $100.00  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,300  or 
$460  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  wrill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part -3  9 
continues  to  read  as  follovrs: 

Autfaority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Industrie  Aeronautiche  E  Meccaniche 

Rinaldo  Piaggio  SP.A:    Docket  No.  97- 
CE-141-AD. 

Applicability:  Model  P-180  airplanes 
(serial  numbers  1001, 1002, 1004,  and  1006 
through  1033),  certiEcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  150 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  low  pitch  stop  switch  support 
displacement,  which  if  not  corrected,  could 
result  in  an  improper  cockpit  indication  that 
the  propeller  is  in  the  Beta  range  and  cause 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Modify  the  low  pitch  stop  switch 
support  in  accordance  with  I.A.M.  Rinaldo 
Piaggio  Service  Bulletin  No.  SB-80-0080; 
Original  Issue:  July  3, 1997. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  SnuU  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Piaggio  Service  Bulletin  No.  SB- 
80-0080,  dated  July  3, 1997,  should  be 
directed  to  I.A.M.  Rinaldo  Piaggio  S.p.A.,  Via 
Cibrario,  4  16154  Geona,  Italy.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  97-217,  dated  July  28, 1997. 

Issued  in  Kansas  City,  Missouri,  on 
February  23, 1998. 
Marvin  R.  Nius, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Senrice. 
(FR  Doc.  9&-5202  Filed  2-27-98;  8:45  am) 
BIUJNO  OOOE  M1»>1S^ 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

15  CFR  Part  2004 

Proposed  Revisions  to  the  Agency's 
Freedom  of  Information  Act 
Regulations 

agency:  The  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  sets  forth 
proposed  revisions  of  the  Office  of  the 
United  States  Trade  Representative's 
("USTR")  regulations  under  the 
Freedom  of  Information  Act  (FOIA).  The 
proposed  revisions  reflect  the  principles 
established  by  President  Clinton  and 
Attorney  General  Reno  in  their  FOIA 
PoUcy  Memoranda  of  October  4, 1993. 
The  proposed  regulations  also  reflect 
updated  cost  figures  to  be  used  in 
calculating  and  charging  fees. 
Additionally,  the  proposed  regulations 
contain  new  provisions  implementing 
the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996. 
DATES:  Submit  comments  on  or  before 
April  1, 1998. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to 
Elizabeth  Hyman,  Office  of  the  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington.  D.C.  20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ehzabeth  Hyman  at  (202)  395-3432. 
SUPPLEMENTARY  INFORMATION:  This 
document  sets  forth  proposed  revisions 
of  the  Office  of  the  United  States  Trade 
Representative's  regulations  imder  the 
Freedom  of  Information  Act. 

New  provisions  implementing  the 
Electronic  Freedom  of  Information  Act 


Amendments  of  1996  are  found  at 

§  2004.3(c)(4)  (electronic  reading  room), 

§  2004.6  (timing  of  response), 

§  2004.5(b)  and  §  2004.13(c)  (deletion 

marking),  §  2004.5(c)(2)  (volume 

estimation),  §  2004.3(b)(2)  and 

§  2004.8(b)(3)  (format  of  disclosure),  and 

§  2004.8(b)(8)  (electronic  searches).  For 

specific  sections  and  subsections 

implementing  of  the  regulations 

implementing  the  Electronic  Freedom  of 

Information  Act  Amendments  of  1996, 

the  following  effective  dates  apply: 

Section  2004.3(c)(4)— electronic  reading 
room — November  1, 199t 

Section  2004.6(d).  (e).  and  (f)— 
processing  requests  under  unusual 
circumstances,  multi-track  systems, 
and  with  expedited  treatment — 
October  2, 1997;  and 

Section  2004.5(c)(2)— Volume 
estimation — October  2, 1997. 

Regulatory  Flexibility  Act 

The  United  States  Trade 
Representative,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
606(b)).  has  reviewed  this  regulation 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  is  because  costs  assessed 
by  USTR  will  be  nominal.  Under  the 
Freedom  of  Information  Act.  agencies 
may  recover  only  the  direct  costs  for 
searching  for.  reviewing,  and 
duplicating  the  records  processed  for 
requesters.  Further,  the  "small  entities" 
that  make  FOIA  requests,  as  compared 
with  individual  requesters  and  other 
requesters,  are  relatively  few  in  number. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Sec.  1(b),  Principles  of 
Regulation.  The  Office  of  Management 
and  Budget  has  determined  that  this 
rule  is  a  "significant  regulatory  action" 
under  Executive  Order  12866,  Sec.  3(f), 
Regulatory  Planning  and  Review,  and 
accordingly  this  rule  has  been  reviewed 
by  that  office. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Sec.  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act 

This  part  does  not  impose  any 
reporting  or  record  keeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995. 

List  of  Subjects  in  15  CFR  Part  2004 

Freedom  of  information. 

For  the  reasons  stated  in  the 
preamble,  the  Office  of  the  United  States 
Trade  Representative  proposes  to  amend 
15  CFR  Ch.  XX  by  revising  Part  2004  to 
read  as  follows: 

PART  2004— FREEDOM  OF 
INFORMATION  POLICIES  AND 
PROCEDURES 

Subpart  A— Procedures  Regarding  FOIA 
Requests  to  USTR 

Sec. 

2004.1  General. 

2004.2  Public  reading  room. 

2004.3  Material  available  to  public. 

2004.4  Requirements  for  making  requests. 

2004.5  Responses  to  requests. 

2004.6  Time  limits  and  expedited 
processing. 

2004.7  Administrative  appeals. 

2004.8  Fees— definitions. 

2004.9  Fee  designations. 

2004.10  Miscellaneous  fee  provisions. 

Subpart  B — Rules  governing  disclosure 

2004.11  Notification  regarding  requests  for 
confidential  business  information. 

2004.12  Classified  information. 
20Q4.13    Records  which  may  be  exempt 

from  disclosure. 
200^.14    Annual  report  to  Congress. 

Al^hority:  5  U.S.C.  552.  31  U.S.C.  3717,  44 
U.S.C.  chapter  35. 

Subpart  A— Procedures  Regarding 
FOIA  Requests  to  USTR 

12004.1    Qeneral. 

The  Office  of  the  United  States  Trade 
Representative  (USTR)  was  established 
in  the  Executive  Office  of  the  President 
pursuant  to  the  Trade  Act  of  1974, 
Public  Law  93-618,  as  amended.  That 
law  describes  the  principal  statutory 
functions  of  the  Office  and  its 
organization.  The  agency's  office  is 


located  at  600  17th  Street.  N.W., 
Washington,  D.C.  20508.  This 
information  is  furnished  for  the 
guidance  of  the  public  and  in 
compliance  with  the  requirements  of 
section  552  of  title  5  U.S.C,  as 
amended.  Information  routinely 
provided  to  the  public  as  part  of  a 
regular  agency  activity  (for  example, 
press  releases  issued  by  the  Office  of 
Public  Affairs)  may  be  provided  to  the 
public  without  following  this  subpart. 
As  a  matter  of  policy,  USTR  makes 
discretionary  disclosures  of  records  or 
information  exempt  under  the  FOL\ 
whenever  disclosure  would  not 
foreseeably  harm  an  interest  protected 
by  a  FOL\  exemption,  but  this  policy 
does  not  create  any  right  enforceable  in 
court,      j 

S  2004.2    Public  reading  room. 

USTR  maintains  a  public  reading 
room  at  600  17th  Street,  N.W., 
Washington,  D.C.  The  reading  room 
contains  records  that  the  FOIA  requires 
to  be  made  regularly  available  for  public 
inspection  and  copying. 

§  2004.3    Material  available  to  ttie  public. 

(a)  In  general.  Nonexempt  records 
released  under  the  authority  of  this  part 
are  considered  to  be  in  the  public 
domain.  (See  §  2004.13  to  determine 
what  exemptions  may  be  applied  under 
FOIA.)  Such  records  may  also  be  made 
available  in  the  USTR  reading  room  in 
paper  form,  as  well  as  electronically  to 
facilitate  public  access  (described  in 
paragraph  (c)  of  this  section). 
Discretionary  releases  to  FOIA 
requesters  constitute  a  waiver  of  the 
FOIA  exemptions  that  otherwise  apply. 
Disclosure  to  a  properly  constituted 
advisory  committee,  to  Congress,  to 
foreign  governments  or  multilateral 
organizations,  or  other  Federal  agencies 
does  not  waive  the  exemption. 

(b)  Creating  a  record.  (1)  A  record 
must  exist  and  be  in  the  possession  of 
USTR  at  the  time  of  the  request  to  be 
considered  subject  to  this  part  and  the 
FOIA.  There  is  no  obligation  to  create, 
compile,  or  obtain  from  outside  the 
agency  a  record  to  satisfy  a  FOIA 
request. 

(2)  In  regard  to  electronic  data,  the 
issue  of  whether  records  are  actually 
created  or  merely  extracted  from  an 
existing  database  is  not  always  readily 
apparent.  Consequently,  when 
responding  to  FOIA  requests  for 
electronic  data  where  creation  of  a 
record,  programming,  or  particular 
format  become  an  issue,  USTR  shall 
apply  a  standard  of  "reasonable  efforts." 
In  other  words,  if  the  capability  exists 
to  respond  to  the  request  and  the  effort 
would  not  significantly  interfere  with 


the  operation  of  the  agency's 
information  systems,  then  the  request 
should  be  processed.  However,  the 
request  need  not  be  processed  where  the 
capability  to  respond  does  not  exist 
without  a  significant  expenditure  of 
resources,  thus  interfering  with 
operations.  A  significant  expenditure  of 
resources  in  both  time  and  manpower 
that  would  cause  a  significant 
interference  with  the  operation  of 
USTR's  automated  information  system 
would  exceed  reasonable  efforts. 

(c)  Information  available  in  the  public 
reading  room.  (1)  Index  of  available 
information.  USTR  will  maintain  and 
make  available  for  public  inspection 
and  copying  a  current  index  providing 
identifying  information  for  the  public  as 
to  any  matter  which  is  issued,  adopted, 
or  promulgated  after  July  4, 1967,  and 
which  is  retained  as  a  record  and  is 
required  to  be  made  available  or 
published.  Copies  of  the  index  are 
available  upon  request  for  a  fee  of  the 
direct  cost  of  duplication. 

(2)  Availability  of  released  records. 
USTR  will  make  available  for  public 
inspection  and  copying  copies  of 
records  which  have  been  released  and 
which  the  agency  determines,  because 
of  their  subject  matter,  have  become  or 
are  likely  to  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records. 

(3)  Index  of  released  materials. 
USTRA  will  maintain  and  make 
available  for  public  inspection  and 
copying  a  general  index  of  records 
which  have  been  released  and  which 
USTR  determines  because  of  their 
subject  matter  have  become  or  are  likely 
to  become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records.  The  index  wdll  be  available  by 
computer  telecommunications  by 
December  31, 1999. 

(4)  Electronic  availability.  Records 
described  in  this  paragraph  (c)(4)  which 
are  created  by  USTR  on  or  after 
November  1, 1996,  will  be  made 
available  by  November  1,  1997, 
including  by  computer 
telecommunications,  or  if  those  have 
not  been  established,  by  other  electronic 
means.  Specifically  the  records  are: 

(i)  Administrative  staff  manuals  and 
instructions,  or  portions  thereof,  that 
establish  USTR  policy  or  intepretations 
of  policy  that  affect  a  member  of  the 
public.  This  provision  does  not  apply  to 
instructions  for  employees  on  tactics 
and  techniques  to  be  used  in  performing 
their  duties,  or  to  instructions  relating  to 
the  internal  management  of  USTR. 

(ii)  Those  requested  records  that  have 
been  released  in  part  or  in  whole,  which 
because  oLthe  nature  of  the  subject 
matter,  have  become  or  are  likely  to 
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become  the  subject  of  subsequent 
requests  for  substantially  the  same 
records. 

S  2004.4    Requirements  for  making 
requests. 

(a)  All  identifiable  records  of  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  shall  be  made 
available  to  the  public  upon  compliance 
with  the  procedures  established  in  this 
part,  except  to  the  extent  that  a 
determination  is  made  to  v^dthhold  a 
record  subject  to  exemption  under  5 
U.S.C.  552(b)  and  (c). 

(b)  All  requests  for  records  must  be  in 
writing  and  shall  be  addressed  to 
Freedom  of  Information  Officer,  Office 
of  the  United  States  Trade 
Representative,  600  17th  Street.  N.W., 
Washington,  D.C.  20508. 

(c)  Description  of  records  sought.  The 
requester  must  describe  the  records  that 
he/she  seeics  in  enough  detail  to  enable 
USTR  personnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Whenever 
possible,  the  request  should  include 
specific  information  about  each  record 
sought,  such  as  the  date,  title  or  name, 
author,  recipient,  and  subject  matter  of 
the  record.  In  addition,  if  the  requester 
desires  records  pertaining  to  a  specific 
trade  negotiation  or  dispute,  he/she 
should  provide  the  specific  name  of  the 
proceeding  or  negotiation,  and  the 
nature  of  that  case  or  matter.  As  a 
general  rule,  the  greater  the  specificity 
about  the  records  or  type  or  records 
wanted,  the  more  likely  USTR  will  be 
able  to  locate  those  records  in  response 
to  yovu-  request.  If  USTR  determines  that 
a  request  does  not  reasonably  describe 
records,  it  shall  notify  the  requester 
either  of  the  additional  information 
needed  or  explain  why  the  request  is 
othenvise  insufficient.  USTR  also  shall 
give  the  requester  an  opportunity  to 
discuss  the  request  so  that  it  may  be 
modified  to  meet  the  requirements  of 
this  section. 

(d)  Agreement  to  pay  fees.  If  the 
requester  makes  a  FOIA  request,  it  shall 
be  considered  an  agreement  by  the 
requester  to  pay  all  appUcable  fees 
charged  under  §  2004.9,  imless  he/she 
seeks  a  waiver  of  fees.  USTR  ordinarily 
will  confirm  this  agreement  in  an 
acknowledgment  letter.  When  making  a 
request,  the  requester  may  state  a 
willingness  to  pay  a  specific  maximum 
amount  without  further  consultation. 

§  2004.5    Responses  to  requests. 

(a)  Acknowledgments  of  requests.  On 
receipt  of  a  request,  USTR  ordinarily 
shall  send  an  acknowledgment  letter  to 
the  requester  which  shall  confirm,  or 
ask  for  confirmation,  of  the  requester's 
agreement  or  willingness  to  pay  fees 


imder  §  2004.9,  and  provide  an  assigned 
request  number  for  further  reference. 
id)  Consultations  and  referrals.  (1) 
Determining  the  Origin  of  the  Record. 
When  USTR  receives  a  request  for  a 
record  in  its  possession,  it  shall 
determine  whether  another  agency  of 
the  Federal  Government  is  better  able  to 
determine  whether  the  record  is  exempt 
from  disclosure  under  the  FOIA  and,  if 
so,  whether  it  should  be  disclosed  as  a 
matter  of  administrative  discretion.  If 
USTR  determines  that  it  is  best  able  to 
respond  to  the  request,  then  it  shall  do 
so.  If  USTR  determines  that  it  is  not  best 
able  to  process  the  record  then  it  shall 
either  respond  to  the  request  regarding 
that  record  after  having  consulted  with 
the  agency  best  able  to  determine 
whether  to  disclose  it,  and  with  any 
other  agency  that  has  a  substantial 
interest  in  it;  or  USTR  shall  refer  the 
responsibility  for  responding  to  the 
request  to  another  agency  that 
originated  the  record  (but  only  if  thll 
agency  is  subject  to  the  FOIA).        / 
Ordinarily  the  agency  that  originated  a 
record  will  be  presumed  to  be  best  able 
to  determine  whether  to  disclose  it. 

(2)  Notice  of  referral.  Whenever  USTR 
refers  all  or  any  part  of  the 
responsibility  for  responding  to  a 
request  to  another  agency,  it  ordinarily 
shall  notify  the  requester  of  the  referral, 
the  agency  to  which  the  request  has 
been  referred,  and  the  part  of  the  request 
that  has  been  referred. 

(3)  Timing  of  responses  to 
consultations  and  referrals.  All 
consultations  and  referrals  will  be 
handled  according  to  the  date  the  FOIA 
request  by  the  first  agency. 

(b)  Grants  of  requests.  Once  USTR 
makes  a  determination  to  grant  a  request 
in  whole  or  in  part,  it  shall  notify  the 
requester  in  writing.  USTR  shall  inform 
the  requester  in  the  notice  of  any  fee 
charged  under  §  2004.9  and  shall 
disclose  records  to  the  requester 
promptly  on  payment  of  any  appUcable 
fee.  Records  disclosed  in  part  shall  be 
marked  or  annotated  to  show  both  the 
amoimt  and  the  location  of  the 
information  deleted  wherever 
practicable. 

(c)  /Adverse  determinations  of  the 
request.  If  USTR  makes  an  adverse 
determination  denying  the  request  in 
any  respect,  it  shall  notify  the  requester 
of  that  determination  in  writing. 
Adverse  determinations,  or  denials  of 
requests,  consist  of:  a  determination  to 
withhold  any  requested  document  in 
part  or  in  whole;  a  determination  that  a 
requested  document  does  not  exist  or 
caimot  be  located;  a  determination  that 
what  has  been  requested  is  not  a  record 
subject  to  the  Act;  a  determination  on 
any  disputed  fee  matter,  including  a 


denial  of  a  request  for  a  fee  waiver;  and 
a  denial  of  a  request  for  expedited 
treatment  The  denial  letter  shall 
include: 

(1)  A  brief  statement  of  the  reason(s) 
for  the  denial,  including  any  FOIA 
exemption  applied  by  USTR  in  denying 
the  request; 

(2)  An  estimate  of  the  volume  of 
records  or  information  vnthheld,  in 
number  of  pages  or  in  some  other 
reasonable  form  of  estimation.  This 
estimate  does  not  need  to  be  provided 
if  the  volume  is  otherwise  indicated 
through  deletions  on  records  disclosed 
in  part,  or  if  providing  an  estimate 
would  harm  an  interest  protected  by  an 
appUcable  exemption;  and 

(3)  A  statement  that  the  denial  may  be 
appealed  imder  §  2004.6  and  a 
description  of  the  requirements  of  that 
section. 

12004.6    Time  Umlts  and  expadtted 
procassing. 

(a)  In  general.  USTR  ordinarily  shall 
respond  to  requests  according  to  their 
order  of  receipt.  USTR  will  not  search 
for  documents  responsive  to  a  request 
that  were  created  after  the  date  of 
receipt  by  USTR  of  the  request. 

(b)  Initial  response  and  appeal. 
Effective  October  2, 1997,  an  initial 
response  shall  be  made  within  20 
working  days  (i.e.  exempting  Saturdays, 
Sundays,  and  legal  public  holidays) 
after  the  receipt  of  a  request  for  a  record 
under  this  part  by  the  Freedom  of 
Information  Officer  or  his  designee.  An 
appeal  imder  §  2004.7  shall  be  decided 
within  20  days  (excepting  Saturdays, 
Sundays,  and  legal  public  holidays) 
after  the  receipt  of  such  an  appeal  by  the 
Appeals  Committee. 

(c)  Commencement  of  time  limits.  The 
time  limits  for  initial  decision  and  for 
an  appeal  decision  begins  on  the  date 
the  request  or  appeal  is  actually 
received  by  USTR.  If  requests  or  appeals 
are  not  properly  marked  "Freedom  of 
Information  Request"  or  "Freedom  of 
Information  Act  Appeal,"  or  the  request 
or  appeal  is  inadvertently  delayed  in 
reaching  the  respective  Freedom  of 
Information  Officer  or  the  Appeals 
Committee,  they  will  not  be  deemed 
received  by  USTR  until  actually 
received  by  the  Freedom  of  Information 
Officer  or  Appeals  Committee.  In  such 
events,  the  person  making  the  request  or 
appeal  will  be  furnished  a  notice  of  the 
effective  date  of  receipt. 

(d)  Unusual  circumstances.  (1)  In 
unusual  circumstances  as  specified  in 
paragraph  (d)(2)  of  this  section,  the 
Freedom  of  Information  Officer  or  his 
de^^ee  may  extend  the  time  limits  in 
paragraph  (b)  of  this  section  by  written 
notice  to  the  person  reqiiiring  a  record 
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under  this  part.  This  notice  shall  set 
forth  the  reasons  for  such  extension.  No 
such  notice  shall  specify  a  date  which 
would  result  in  an  extension  of  either 
the  initial  determination  period,  or  the 
appeal  period,  or  both,  for  more  than  10 
working  days.  An  opportunity  will  be 
provided  to  limit  the  scope  of  the 
request  so  that  it  may  be  processed 
within  the  time  limit  or  to  arrange  an 
alternative  time  frame  for  processing  the 
request  or  a  modified  request. 

(2)  As  used  in  this  section,  "unusual 
circumstances"  means,  but  only  to  the 
extent  reasonably  necessary  to  the 
proper  processing  of  the  particular 
request: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  h^m  overseas 
posts  or  other  establishments  that  are 
separate  firom  the  office  processing  the 
request; 

Ui)  The  need  to  search  for,  collect, 
iuid  appropriately  examine  a 
voluminous  amoimt  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 

(iiij  The  need  for  consultations,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  In  the  determination 
of  the  request,  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject  matter  interest 
therein. 

(3)  Unusual  cinnimstances  do  not 
include  a  delay  that  results  from  a 
predictable  agency  workload  of 
requests,  unless  USTR  demonstrates 
reasonable  progress  in  reducing  its 
backlog  of  pending  requests.  Refusal  to 
reasonably  modify  a  scope  of  a  request 
or  arrange  an  alternate  time  frame  may 
affect  a  requestor's  ability  to  obtain 
judicial  review. 

(e)  Multitrack  processing.  USTR  will 
ordinarily  respond  to  requests  according 
to  order  of  receipt.  When  USTR  has  a 
significant  number  of  pending  requests 
that  prevent  a  response  determination 
from  being  made  within  20  working 
days,  the  requests  shall  be  processed  in 
a  multitrack  processing  system.  USTR 
may  use  two  or  more  processing  tracks 
by  distinguishing  between  simple  and 
more  complex  requests  based  on  the 
date  of  receipt,  the  amount  of  time  and 
work  involved  in  processing  the 
requests,  and  whether  the  request 
qualifies  for  expedited  processing  as 
described  in  paragraph  (f)  of  this 
section.  USTR  may  provide  requesters 
in  its  slower  track(s)  with  an 
opportunity  to  Umit  the  scope  of  their 
requests  in  order  to  quality  for  faster 
processing  within  the  specified  limits  of 
USTR's  faster  track(s).  USTR  will     . 
contact  the  requester  either  by 
telephone  or  by  letter,  vyhichever  is 


more  efficient  in  each  case.  This 
multitrack  processing  system  does  not 
obviate  the  responsibility  of  USTR  to 
exercise  due  diligence  in  processing 
requests  io  the  most  expeditious  manner 
possible. 

(f)  Expedited  processing.  (1)  Requests 
and  appeals  will  be  taken  out  of  order 
and  put  into  a  separate  queue  for 
expedited  treatment  whenever  it  is 
determined  they  involve: 

(i)  Ciroimstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual: 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  federal 
government  activity,  if  made  by  a 
person  primarily  engaged  in 
disseminating  information  to  the  public; 
or 

(iii)  The  loss  of  substantial  due 
process  rights. 

(2)  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  any  later  time. 
A  requester  who  seeks  expedited 
processing  must  submit  a  statement, 
certiBed  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing.  For 
example,  a  requester  within  the  category 
described  in  paragraph  {f)(l)(ii)  of  this 
section,  if  not  a  full-time  member  of  the 
news  media,  must  establish  that  he  or 
she  is  a  parson  whose  main  professional 
activity  or  occupation  is  information 
dissemination,  though  it  need  not  be  his 
or  her  sold  occupation.  A  requester 
within  the  category  described  in 
paragraph  (f)(l)(ii)  of  this  section  must 
also  establish  a  particular  urgency  to 
inform  the  public  about  the  government 
activity  generally.  The  formality  of 
certification  may  be  waived  as  a  matter 
of  administrative  discretion. 

§  2004.7    Administrative  afipaais. 

(a)  Appeals  of  adverse 
determinations.  (1)  The  requester  may 
appeal  an  adverse  determination 
denying  the  request  or  referral  in 
§  2004. 5(b3.  The  appeal  must  be  in 
writing  and  it  must  be  received  by 
USTR  within  60  days  of  the  date  of  the 
letter  from  USTR  denying  the  request. 
The  appeal  letter  may  include  as  much 
or  as  little  related  information  as  the 
requester  wishes,  so  long  as  it  clearly 
identifies  the  determination  that  is 
being  appealed.  For  the  quickest 
possible  handling,  the  appeal  letter  and 
envelope  should  be  marked  "Freedom 
of  Information  Act  Appeal,"  and  the 
letter  of  appeal  should  include  the 
assigned  request  number  referenced  in 
§  2004.5(a3. 


(2)  The  Office  of  the  United  States 
Trade  Representative  has  established  an 
appeals  process.  An  Assistant  United 
States  Trade  Representative  (AUSTR) 
shall  review  all  appeals.  In  the  event 
that  the  designated  official  participated 
in  the  adverse  determination  under 
review,  or  is  otherwise  unable  to  render 
judgement,  he  or  she  may  choose  one  of 
two  other  senior  officials  of  the  agency    ' 
(of  the  rank  of  Deputy  Assistant  United 
States  Trade  Representative  or  higher) 
also  designated  to  carry  out  the  function 
of  appellate  review.  The  senior  officials 
serving  as  appellate  officials  may  not 
simultaneou^y  serve  on  the 
classification  committee  discussed  in 
§2004.12. 

(b)  Final  determinations  on  appeals 
normally  shall  be  made  within  20 
working  days  after  receipt.  When  USTR 
has  a  significant  number  of  appeals 
preventing  a  response  determination 
within  20  working  days,  the  appeals 
shall  be  processed  based  on  the  multi 
track  system  discussed  in  §  2004.6. 

(c)  If  the  appeal  is  granted,  the  person 
making  the  appeal  shall  be  immediately 
notified  and  copies  of  the  releasable 
documents  shall  be  made  available 
promptly  thereafter  upon  receipt  of 
appropriate  fees  as  set  forth  in  §  2004.9. 
If  the  appeal  is  denied  in  whole  or  part, 
the  person  making  the  request  shall  be 
immediately  notified  of  the  decision 
and  of  the  provision  of  judicial  review 
of  USTR's  denial  of  the  request. 

(d)  In  the  event  a  determination  is  not 
issued  within  the  appropriate  time 
limit,  and  the  person  making  the  request 
chooses  to  initiate  a  court  action  against 
USTR,  the  administrative  appeal 
process  may  continue. 

§2004.8    Feea    deflnittona. 

(a)  In  general.  USTR  will  charge  fees 
that  recoup  the  full  allowable  direct 
costs  it  incurs.  Moreover,  it  shall  use  the 
most  efficient  and  least  costly  methods 
to  comply  with  requests  for  documents 
made  under  the  FOLA. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Commercial  use  request  means  a 
request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthers  his  or  her 
commercial,  trade,  or  profit  interests, 
which  can  include  furthering  those 
interests  through  litigation.  USTR  shall 
determine,  whenever  reasonably 
possible,  the  use  to  which  a  requester 
will  put  the  requested  records.  When  it 
appears  that  the  requester  will  put  the 
records  to  a  commercial  use,  either 
because  of  the  nature  of  the  request 
itself  or  because  USTR  has  reasonable 
cause  to  doubt  a  requester's  stated  use, 
USTR  shall  provide  the  requester  a 
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reasonable  opportunity  to  submit 
further  clarification. 

(2)  Direct  costs  means  those  expenses 
that  an  agency  actually  incurs  in 
searching  for  and  duplicating  (and,  in 
the  case  of  commercial  use  requests, 
reviewing)  records  to  respond  to  a  FOIA 
request.  Direct  costs  include,  for 
example,  the  salary  of  the  employees 
performing  the  work  (the  basic  rate  of 
pay  for  the  employee,  plus  16  percent  of 
that  rate  to  cover  benefits)  and  the  cost 
i)f  operating  duplication  machinery. 

(3)  Duplication  means  the  making  of 
a  copy  of  a  record,  or  the  information 
contained  in  it,  necessary  to  respond  to 
a  FOIA  request.  Copies  can  take  the 
form  of  p>aper,  microform,  audiovisual 
materials,  or  electronic  records  (for 
example  magnetic  tape  or  disk),  among 
others.  USTR  shall  honor  a  requester's 
specified  preference  of  form  or  format  of 
disclosure  if  the  record  is  readily 
reproducible  with  reasonable  efforts  in 
the  requested  form  or  format  by  the 
office  responding  to  the  request. 

(4)  Educational  institution  means  a 
preschool,  a  public  or  private         *• 
elementary  or  secondary  school,  an 
institution  of  imdeigraduate  hi^er 
education,  an  institution  of  graduate 
higher  education,  or  an  institution  of 
professional  education,  or  an  institution 
of  vocational  education,  that  operates  a 
program  of  scholarly  research.  To  be  in 
this  category,  a  requester  must  show 
that  the  requester  is  authorized  by  and 
is  made  under  the  auspices  of  a 
quahfying  institution  and  that  the 
records  are  not  sought  for  a  commercial 
use  but  are  sought  to  further  scholarly 
research. 

(5)  Noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis, 
as  that  term  is  defined  in  paragraph 
(b)(1)  of  this  section,  and  that  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry.  To  be  in  this  category,  a 
requester  must  show  that  the  request  is 
authorized  by  and  is  made  imder  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use  but  are  sought  to  further 
scientific  research. 

(6 )  Representative  of  the  news  media, 
or  news  media  requester,  means  any 
person  actively  gathering  news  for  an 
entity  that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large  and 


publishers  of  periodicals  (but  only  in 
instances  where  they  can  quaUfy  as 
disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public.  For 
"fieelance"  journalists  to  be  regarded  as 
working  for  a  news  organization,  they 
must  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization.  A  publication  contract 
would  be  the  clearest  proof,  but  USTR 
shall  also  look  to  the  past  pubUcation 
record  of  a  requester  in  making  this 
determination.  To  be  in  this  category,  a 
requester  must  not  be  seeking  the 
requested  records  for  commercial  use. 
However,  a  request  for  records 
supporting  the  news-dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  for  a  commercial  use. 

(7)  Review  means  the  examination  of 
a  record  located  in  response  to  a  request 
in  order  to  determine  whether  any 
portion  of  it  is  exempt  bom  disclosure. 
It  also  includes  processing  any  record 
for  disclosure — for  example,  doing  all 
that  is  necessary  to  redact  and  prepare 
it  for  disclosure.  Review  costs  are 
recoverable  even  if  a  record  ultimately 
is  not  disclosed.  Review  time  includes 
time  spent  considering  any  formal 
objection  to  disclosure  made  by  a 
business  submitter  under  §  2004.11,  but 
does  not  include  time  spent  resolving 
general  legal  or  policy  issues  regarding 
the  application  of  exemptions. 

(8)  Search  means  the  process  of 
looking  for  and  retrieving  records  or 
information  responsive  to  a  request.  It 
includes  page-by-page  or  line-by-line 
identification  of  information  within 
records  and  also  includes  reasonable 
efforts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format.  USTR  shall  ensure  that 
searches  are  done  in  the  most  efficient 
and  least  expensive  maimer  reasonably 
possible.  For  example,  USTR  shall  not 
search  line-by-line  where  duplicating  a 
document  would  be  quicker  and  less 
expensive. 

S2004.9    Fee  designations. 

(a)  Fees.  USTR  will  charge  fees  as  set 
forth  in  this  paragraph  (a)  unless  a  fee 
is  under  paragraph  (b)  of  this  section  or 
would  be  reduced  under  §  2004.10(e). 

(1)  Manual  searches  for  records.  For 
each  quarter  hour  spent  by  clerical 
personnel  in  searching  for  and 
retrieving  a  requested  record,  the  fee 
will  be  $3.50.  Where  such  retrieval 
cannot  be  performed  entirely  by  clerical 
personnel — for  example,  where  the 
identification  of  records  within  the 
scope  of  a  request  requires  the  use  of 
professional  personnel-^the  fee  will  be 
$8.75  per  quarter  hour.  Where  the  time 


of  managerial  personnel  is  required,  the 
fee  will  be  $10.25  i>er  quarter  hour. 

(2)  Computer  searches  for  records. 
USTR  will  charge  at  the  actual  direct 
cost  of  providing  the  service.  This  will 
include  the  cost  of  operating  the  central 
processing  imit  (CPU)  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  FOIA  request  and 
operator/programmer  salary 
apportionable  tf  the  search. 

(3)  Review  of  records.  Only  requesters 
who  are  seeking  documents  for 
commercial  use  may  be  charged  for  time 
spent  reviewing  records  to  determine 
whether  they  are  exempt  from 
mandatory  disclosure.  Charges  may  be 
assessed  only  for  the  initial  review,  i.e., 
tbe  review  undertaken  the  first  time 
USTR  analyzes  the  applicability  of  a 
specific  exemption  to  a  particular  record 
or  portion  of  a  record.  Records  or 
portions  of  records  withheld  in  full 
under  an  exemption  that  is 
subsequently  determined  not  to  apply 
may  be  reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  subsequent  review  are  assessable. 

(4)  Duplication  of  records.  For  paper 
copies,  records  will  be  duplicated  at  a 
rate  of  $.15  per  page.  For  copies 
prepared  by  computer,  such  as 
diskettes,  tapes,  or  printouts,  USTR 
shall  charge  the  actual  cost,  including 
oi>erator  time,  of  production  of  the  tape 
or  printout.  For  other  methods  of 
reproduction  or  duplication,  USTR  will 
charge  the  actual  direct  costs  of 
producing  the  document(s). 

(5)  Other  charges.  USTR  will  recover 
the  full  costs  of  providing  services  such 
as  those  enumerated  in  this  paragraph 
(a)(5)  when  it  elects  to  provide  them. 

(i)  Certifying  that  records  are  true 
copies; 

tii)  Sending  records  by  special 
methods  such  as  express  mail. 

(6)  Remittances.  Remittances  shall  be 
in  the  form  either  of  a  personal  check 
or  bank  draft  drawn  on  a  bank  in  the 
United  States,  or  a  postal  money  order. 
Remittances  shall  be  made  payable  to 
the  order  of  the  Treasury  of  the  United 
States  and  mailed  or  delivered  to  the 
Freedom  of  Information  Officer,  Office 
of  the  United  States  Trade 
Representative,  600  17th  Street,  N.W.. 
Washington,  D.C.  20508. 

(7)  A  receipt  for  fees  paid  will  be 
given  upon  request.  A  refund  of  fees 
paid  for  services  actually  rendered  will 
not  be  made. 

(b)  Limitations  on  charging  fees  (1)  No 
search  fee  will  be  charged  for  requests 
by  educational  institutions, 
noncommercial  scientific  institutions, 
or  representatives  of  the  news  media. 
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(2)  No  search  fee  or  review  will  be 
charged  for  a  quarter-hour  period  unless 
more  than  half  of  that  period  is  required 
for  search  or  review. 

(3)  Except  for  requesters  seeking 
records  for  a  commercial  use,  USTR  will 
provide  without  charge:  the  first  100 
pages  of  duplication  (or  the  cost 
equivalent);  and  the  first  two  hours 
search  (or  the  cost  equivalent). 

(4)  Whenever  a  total  fee  calculated 
under  paragraph  (c)  of  this  section  is 
$14.00  or  less  for  any  request,  no  fee 
will  be  charged. 

(5)  The  provisions  of  paragraphs  (b)(3) 
and  (4)  of  this  section  work  together. 
This  means  that  for  requesters  other 
than  those  seeking  records  for  a 
commercial  use,  no  fee  will  be  charged 
unless  the  cost  of  search  in  excess  of 
two  hours  plus  the  cost  of  duplication 
in  excess  of  100  pages  totals  more  than 
$14.00. 

(c)  Notice  of  anticipated  fees  in  excess 
of  $25.00.  When  USTR  determines  or 
estimates  that  the  fees  to  be  charged 
under  this  section  will  amount  to  more 
than  $25.00,  the  USTR  shall  notify  the 
requester  of  the  actual  or  estimated 
amount  of  fees,  unless  the  requester  has 
indicated  a  willingness  to  pay  fees  as 
high  as  those  anticipated.  If  only  a 
portion  of  the  fee  can  be  estimated 
readily,  the  USTR  shall  advise  the 
requester  that  the  estimated  fee  may  be 
only  a  portion  of  the  total  fee.  In  cases 
in  which  a  requester  has  been  notified 
that  actual  or  estimated  fees  may  exceed 
$25.00,  the  request  shall  not  be 
considered  received  and  further  woric 
shall  not  be  done  on  it  until  the 
requester  agrees  to  pay  the  anticipated 
total  fee.  Any  such  agreement  should  be 
memorialized  in  writing.  A  notice  under 
this  paragraph  will  offer  the  requester 
an  opportimity  to  discuss  the  matter 
with  USTR  in  order  to  reformulate  the 
request  to  meet  the  requester's  needs  at 
a  lower  cost. 

S  2004. 1 0    MI»C6ilan«ous  fee  provisions. 

(a)  Charging  interest.  USTR  may 
charge  interest  on  any  unpaid  bill 
starting  on  the  31st  day  following  the 
date  of  billing  the  requester.  Interest 
charges  will  be  assessed  at  the  rate 
provided  in  31  U.S.C.  3717  and  will 
accrue  from  the  date  of  billing  imtil 
payment  is  received  by  the  USTR.  USTR 
will  follow  the  provisions  of  the  Debt 
Collection  Act  of  1982.  Public  Law  97- 
265  (October  25. 1982),  and  its 
administrative  procedures,  including 
the  use  of  consumer  reporting  agencies, 
collection  agencies,  and  offset. 

(b)  Aggregating  requests.  Multiple 
requests  involving  related  matters  may 
be  aggregated  for  two  purposes.  When 
USTR  reasonably  believes  that  a 


requester  or,  on  rare  occasions,  a  group 
of  requesters  acting  in  concert,  is: 

(1)  Attempting  to  break  a  request 
down  into  a  »eries  of  requests  for  the 
purpose  of  evading  the  assessment  of 
fees,  USTR  may  aggregate  any  such 
requests  and  charge  accordingly.  One 
element  to  be  considered  in  determining 
whether  a  belief  would  be  reasonable  is 
the  time  period  over  which  the  requests 
have  occurred. 

(2)  When  USTR  reasonably  believes 
that  such  a  request  constitutes  a  single 
request,  which  would  otherwise  satisfy 
the  unusual  circumstances  set  forth  in 
§  2004.6(d),  and  the  request  involves 
clearly  related  matters.  Multiple 
requests  involving  unrelated  matters 
shall  not  be  aggregated. 

(c)  Charges  for  a  search  without 
disclosure.  USTR  may  assess  charges  for 
time  spent  searching,  even  if  it  fails  to 
locate  the  records  or  if  records  located 
are  determined  to  be  exempt  from 
disclosure.  If  USTR  estimates  that 
search  charges  are  likely  to  exceed  $25. 
it  shall  notify  the  requester  of  the 
estimated  amoimt  of  fees,  unless  the 
requester  has  indicated  in  advance  his 
willingness  to  pay  fees  as  high  as  those 
anticipated.  Such  a  notice  shall  offer  the 
requester  the  opportunity  to  confer  with 
agency  personnel  with  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 

(d)  Advance  payments.  USTR  may  not 
require  a  requester  to  make  an  advance 
payment,  i.e.,  payment  before  work  is 
commenced  or  continued  on  a  request, 
unless: 

(1)  USTR  estimates  or  determines  that 
allowable  charges  that  a  requester  may 
be  required  to  pay  are  likely  to  exceed 
$250.  Then,  USTR  will  notify  the 
requester  of  the  likely  cost  and  obtain 
satisfactory  assurance  of  full  payment 
where  the  requester  has  a  history  of 
prompt  payment  of  FOIA  fees,  or 
require  an  advance  payment  of  an 
amount  up  to  the  full  estimated  charges 
in  the  case  of  requesters  with  no  history 
of  payment;  or 

(2)  A  requester  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion 
(i.e.,  within  30  days  of  the  date  of  the 
billing).  Then,  USTR  may  require  the 
requester  to  pay  the  full  amoimt  owed 
plus  any  applicable  interest  as  provided 
in  paragraph  (a)  of  this  section  or 
demonstrate  that  he  or  she  has,  in  fact, 
paid  the  fee,  and  to  make  an  advance 
payment  of  the  full  amoimt  of  the 
estimated  fee  before  the  agency  begins 
to  process  a  new  request  or  a  pending 
request  from  the  requester. 

(3)  When  USTR  acts  under  paragraph 
(d)(1)  or  (2)  of  this  section,  the 
administrative  time  limits  prescribed  in 
the  FOIA,  3  U.S.C.  552(a)(6)  (i.e.,  10 
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working  days  from  receipt  of  initial 
requests  and  20  working  days  from 
receipt  of  appeals  bom  initial  denial, 
plus  permissible  extensions  of  these 
time  limits)  will  begin  only  after  USTR 
has  received  fee  payments  described  in 
this  paragraph  (d). 

(e)  Waiver  or  reduction  of  charges. 
Fees  otherwise  chargeable  in  connection 
with  a  request  for  disclosure  of  a  record 
shall  be  waived  or  reduced  where  it  is 
determined  that  disclosure  is  in  the 
interest  of  USTR  or  in  the  public  , 

interest  because  it  is: 

(1)  Likely  to  contribute  significantly 
to  public  understanding  of  Uie 
operations  or  activities  of  the 
Government  and 

(2)  Is  not  primarily  in  the  commercial 
interest  of  the  requester. 

Subpart  B— Riles  Governing 
Disclosure      | 

§  2004.1 1    Notification  regarding  requests 
for  confidential  business  information. 

(a)  In  general.  Business  information 
obtained  by  USTR  frt)m  a  submitter  will 
be  disclosed  under  the  FOIA  only 
consistent  with  the  procedures 
established  in  this  section. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Business  information  means 
commercial  or  financial  information 
obtained  by  USTR  from  a  submitter  that 
may  be  protected  from  disclosure  under 
exemption  4  of  the  FOL\  (see  %  2004.13). 

(2)  Submitter  means  any  person  or 
entity  from  whom  USTR  obtains 
business  information,  directly  or 
indirectly.  The  term  includes  but  is  not 
limited  to  corporations;  state,  local  and 
tribal  governments;  and  foreign 
governments. 

(c)  Designation  of  business 
information.  A  submitter  of  business 
information  will  use  good-faith  efforts  to 
designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  therafter,  any  portions 
of  its  submission  that  is  considers  to  be 
protected  from  disclosiu«  under 
exemption  4. 

(d)  Notice  to  submitters.  USTR  shall 
provide  a  submitter  with  prompt  written 
notice  of  a  FOIA  request  or 
administrative  appeal  that  seeks  its 
business  information  whenever  required 
under  paragraph  (e)  of  this  section, 
except  as  provided  in  paragraph  (h)  of 
this  section,  in  order  to  give  the 
submitter  an  opportimity  to  object  to 
disclosure  of  any  specified  portion  of 
that  information  under  paragraph  (f)  of 
this  section.  The  notice  shall  either 
describe  the  business  information 
requested  or  include  copies  of  the 
requested  records  or  record  portions 
containing  the  information. 
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(e)  Where  notice  is  required.  Notice 
shall  be  given  to  the  submitter 
wherever: 

(1)  The  information  has  been 
designated  in  good  faith  by  the 
submitter  as  information  considered 
protected  from  disclosure  under 
exemption  4;  or 

(2)  USTR  has  reason  to  believe  that 
the  information  may  be  protected  from 
disclosure  imder  exemption  4. 

(f)  Opportunity  to  object  to  disclosure. 
USTR  will  allow  a  submitter  a 
reasonable  period  of  time  to  respond  to 
the  notice  described  in  paragraph  (d)  of 
this  section.  If  a  submitter  has  any 
objection  to  disclosure,  it  is  required  to 
submit  a  detailed  written  statement.  The 
statement  must  specify  all  grounds  for 
withholding  any  portion  of  the 
information  under  any  exemption  of  the 
FOIA  and,  in  the  case  of  exemption  4, 

it  must  show  why  the  information  is  a 
trade  secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  In  the  event  that  a 
submitter  fails  to  respond  to  the  notice 
within  the  time  specified  in  it,  the 
submitter  will  be  considered  to  have  no 
objection  to  disclosure  of  the 
information.  In  most  cases  this  will 
result  in  a  disclosure  of  information. 
Information  provided  by  a  submitter 
regarding  the  application  of  the 
exemption  may  itself  be  subject  to 
disclosure  under  the  FOIA. 

(g)  Notice  of  intent  to  disclose.  USTR 
shall  consider  a  submitter's  objections 
and  specific  grounds  for  nondisclosure 
in  deciding  whether  to  disclose  business 
information.  Whenever  USTR  decides  to 
disclose  business  information  over  the 
objection  of  a  submitter.  USTR  shall 
give  the  submitter  written  notice,  which 
shall  include: 

(1)  A  statement  of  reason(s)  why  each 
of  the  submitter's  disclosvire  objections 
was  not  sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed;  and 

(3)  A  specified  disclosure  date,  which 
shall  be  a  reasonable  time  subsequent  to 
the  notice. 

(h)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraphs 
(d)  and  (g)  of  this  section  shall  not  apply 
if: 

(1)  USTR  determined  the  information 
should  not  be  disclosed; 

(2)  The  information  lawfully  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  statue  (other  than  FOIA)  or 
by  a  regulation  issued  in  accordance 
with  Executive  Order  12600  (which 
pertains  to  agency  rules,  opinions, 
orders  and  proceedings);  or 


(4)  The  designation  made  by  the 
submitter  under  paragraph  (c)  of  thig" 
section  appears  obviously  frivolous — 
except  that,  in  such  a  case,  USTR  shall, 
within  a  reasonable  time  prior  to  a 
specific  disclosure  date,  give  the 
submitter  written  notice  of  any  final 
decision  to  disclose  the  information. 

(i)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  files  a  lawsuit  seeking  to 
compel  the  disclosure  of  business 
information.  USTR  shall  promptly 
notify  the  submitter. 

(j)  Corresponding  notice  to  requesters. 
Whenever  USTR  provides  a  submitter 
with  notice  and  an  opportunity  to  object 
to  disclosure  under  paragraph  (d)  of  this 
section.  USTR  shall  also  notify  the 
requester(s).  Whenever  USTR  notifies  a 
submitter  of  its  intent  to  disclose 
requested  information  under  paragraph 
(g).  the  USTR  shall  also  notify  the 
requester(s).  Whenever  a  submitter  files 
a  lawsuit  seeking  to  prevent  the 
disclosure  of  business  information,  the 
USTR  shall  notify  the  requesters). 

S  2004.1 2    Classified  Infonnation. 

(a)  A  Classification  Review  Committee 
has  been  established  within  USTR  to 
make  determinations  on  the 
applicability  of  the  exemption  for 
classified  dociunents.  The  Committee  is 
composed  of  one  Assistant  U.S.  Trade 
Representative  representing  a  regional 
or  bilateral  office,  the  AUSTR  for  Trade 
Pohcy  Coordination  and  a  lawyer  from 
the  General  Counsel's  office. 

(b)  The  appUcability  of  the  exemption 
for  classified  information.  Exemption  1 
of  the  FOIA,  requires  a  determination 
that  the  record  in  question  is 
specifically  authorized  under  the 
criteria  established  by  Executive  Order 
12958  to  be  kept  classified  and  is  in  fact 
properly  classified  pursuant  to  that 
order.  This  determination  shall  be  made 
whenever  possible  before  the  initial 
denial  under  §  2004.5.  It  must  in  any 
case  be  made  prior  to  the  decision  of  an 
app&l  under  §  2004.7.  No  denial  should 
be  based  on  the  existence  of  a 
classification  marking  on  the  record, 
and  there  shall  be  a  substantive  review 
of  the  validity  of  the  classification  to  the 
maximum  extent  feasible  within  the 
time  limits  for  a  denial  under  §  2004.6. 

(c)  Whenever  a  request  is  made  for 
information  that  is  classified,  or  may  be 
appropriate  for  classification,  by  another 
agency  under  Executive  Order  12958,  or 
any  other  executive  order  concerning 
the  classification  of  records,  USTR  shall 
refer  the  responsibility  for  responding  to 
the  request  for  such  infonnation  to  the 
agency  that  classified  the  information, 
or  has  the  primary  interest  in  it,  as 
appropriate.  Whenever  a  record 
contains  information  that  has  been 


derivatively  classified  by  another 
agency,  USTR  shall  refer  the 
responsibility  for  responding  to  the 
request  regarding  that  information  to  the 
agency  that  classified  the  underlying 
information.  The  p)erson  requesting  the 
record  will  be  advised  of  the  date  and 
the  addressee  of  the  referral. 

(d)  At  the  request  of  another  agency, 
the  Classification  Review  Committee 
will  make  recommendations  on  the 
release  of  material  concerning  "national 
defense  or  foreign  policy"  originally 
classified  by  another  agency  but  which 
is  of  significant  subject-matter  interest 
to  USTR. 

§2004.13    Records  which  may  tM  exempt 
from  disclosure. 

(a)  The  following  categories  of  records 
maintained  by  USTR  may  be  exempted 
from  disclosure: 

(1)  Records  specifically  authorized 
under  criteria  established  by  an 
executive  order  to  be  kept  confidential 
in  the  interest  of  national  defense  or 
foreign  policy  and  are  in  fact  properly 
classified  pursuant  to  such  executive 
order. 

(2)  Records  related  solely  to  th^ 
internal  personnel  rules  and  practices  of 
the  agency. 

(3)  Records  specifically  exempted 
from  disclosure  by  statute,  including  but 
not  limited  to  information  relating  to 
trade  negotiations  exempted  under  19 
U.S.C.  2155(g)(1)(A)  and  B  and 
2155(g)(2). 

(4)  Records  of  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  which  are 
privileged  or  confidential. 

(5)  Records  which  are  inter-agency  or 
intra-agency  memorandums,  letters, 
telegrams,  or  airgrams  (or  other  forms  of 
commimication)  which  would  not  be 
available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency. 

(6)  Records  such  as  p>ersonnel  and 
medical  files  and  similar  files  the  public 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(7)  Sucn  other  records  that  fall  within 
exceptions  noted  in  5  U.S.C.  552(b)(7), 
(8),  and  (9). 

(b)  Any  reasonably  segregable 
nonexempt  portion  of  a  record  shall  be 
provided  to  any  person  requesting  such 
records  after  deletion  of  the  portions 
which  are  exempt  imder  paragraph  (a) 
of  this  section.  Normally  a  portion  of  a 
record  shall  be  considered  reasonably 
segregable  when  segregation  can 
produce  an  intelligible  record  which  is 
not  distorted  out  of  context  and  does  not 
contradict  the  record  being  withheld. 

(c)  The  amount  of  infonnation  deleted 
shall  be  indicated  on  the  released 
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portion  of  the  record,  unless  including 
that  indication  would  harm  an  interest 
protected  by  the  exemption  in 
paragraph  (a)  of  this  section  imder 
which  the  deletion  is  made.  If 
technically  feasible,  the  amount  of  the 
information  deleted  shall  be  indicated  at 
the  place  in  the  record  where  such 
deletion  is  made. 

S  2004.14    Annual  report  to  Congress. 

(a)  USTR  shall  compile  FOIA 
statistics  on  a  fiscal  year  basis  beginning 
on  October  1, 1997,  and  will  submit  this 
report  to  the  Attorney  General  of  the 
United  States.  The  report  will  include: 

(1)  Number  of  requests  received: 

(2)  Number  of  requests  processed; 

(3)  The  number  of  requests  for  records 
pending  before  USTR  as  of  September 
30  of  the  preceding  year,  and  the 
median  number  of  days  that  such 
requests  had  been  pending  before  USTR 
as  of  that  date: 

(4)  The  number  of  appeals  made  by 
persons  under  the  Act,  the  results  of 
such  appeals,  and  the  reason  for  the 
action  by  USTR  upon  each  appeal  that 
results  in  a  denial  of  information: 

(5)  A  complete  list  of  all  statutes  that 
USll^  relies  upon  to  authorize  it  to 
withhold  information  imder  the  Act,  a 
description  of  whether  a  court  has 
upheld  the  decision  of  USTR  to 
withhold  information  under  each  such 
statute,  and  a  concise  description  of  the 
scope  of  any  information  withheld: 

(6)  The  total  amount  of  fees  collected 
by  USTR  for  processing  requests:  and 

(7)  The  number  of  full-time  staff  of 
USTR  devoted  to  processing  requests  for 
records,  and  the  total  amount  expended 
in  terms  of  time  and  dollars  by  that  staff 
in  processing  requests. 

(h)  USTR  shall  make  the  above  report 
available  to  the  public  including  by 
computer  telecommimications,  or  if 
computer  teleconmiunications  means 
have  not  been  established  by  USTR,  by 
other  electronic  means. 

Susan  Enennan, 

General  Counsel. 

[FR  Doc.  9S-4046  Filed  2-27-98;  8:45  am] 
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OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Part  2200 

Rules  of  Procedure 

AGENCY:  Occupational  Safety  and  Health 

Review  Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Occupational  Safety  and 
Health  Review  Commission  proposes  to 


supplement  its  existing  rule  establishing 
a  Settlement  Judge  procedure,  with  a 
new  procedure  to  be  known  as  the 
Settlement  Part  which  is  intended  to 
facilitate  the  settlement  process  in  large 
and  complex  cases.  This  procedure 
would  be  instituted  as  a  pilot  program 
for  a  one-year  trial  period. 
DATES:  Comments  must  be  received  by 
April  16, 1998. 

ADDRESSES:  All  comments  concerning 
these  proposed  rules  should  be 
addressed  to  Earl  R.  Ohman,  Jr.,  General 
Counsel,  One  Lafayette  Center,  1120 
20th  St..  NW.,  9th  Floor,  Washington, 
DC  20036-3419. 

FOR  FURTHER  INFORMATION  CONTACT: 
Earl  R.  Ohman,  Jr.,  General  Counsel, 
202-606-5410. 

SUPPLEMENTARY  INFORMATION:  The 
Occupational  Safety  and  Health  Review 
Commission  proposes  to  supplement  its 
existing  rule  establishing  a  Settlement 
Judge  procedure,  29  CFR  §  2200.101. 
with  a  new  procedure  to  be  known  as 
the  Settlemant  Part  which  is  intended  to 
facilitate  the  settlement  process  in  large 
and  complex  cases.  This  procedure 
would  be  instituted  as  a  pilot  program 
for  a  one  year  trial  period.  However,  as 
the  Commission  currently  is  without  a 
quorum,  it  will  wait  for  a  second 
CommissioQ  member  before  acting  to 
put  the  pilot  program  into  effect.  Before 
commencing  the  pilot  program,  the 
Commission  also  intends  to  give  several 
judges  specialized  training  in  settlement 
negotiation  techniques  and  procedures. 
After  the  trial  period,  the  Commission 
would  evaluate  the  results  and 
determine  whether  it  should  continue 
the  Settlement  Part  procedure  and,  if  so, 
what  modifications  should  be  made. 
The  Settlement  Part  process  is  intended 
to  provide  a  more  structured  and  formal 
setting  in  which  the  possibility  of 
settlement  would  be  enhanced  by 
requiring  the  parties  at  a  preliminary 
stage  in  the  proceedings  to  meet  and 
confer  with  a  judge  who  has  full      * 
authority  both  to  guide  and  assist  the 
parties  to  a  complete  or  partial 
resolution  of  the  case  and  to  assure  the 
parties  the  confidentiality  which  is  a 
necessary  component  of  any  successful 
settlement  procedure.  Unlike  the 
existing  Settlement  Judge  procedure, 
which  requires  the  consent  of  the 
parties,  proceedings  under  the 
Settlement  Part  will  be  compulsory  in 
certain  cases.  For  purposes  of  the  pilot 
program,  the  Settlement  Part  procedure 
will  be  mandated  for  cases  where  the 
amount  of  the  proposed  penalties  is  at 
least  $200,000  and  in  other  cases  where 
the  Chief  Administrative  Law  Judge 
deems  the  Settlement  Part  procedure  to 
be  appropriate.  A  settlement  process 


which  may  be  prescribed  for  the  parties 
without  a  reqiurement  for  their  prior 
consent  has  ample  precedent.  For 
example,  the  Courts  of  Appeals  for  the 
Third  Circuit  and  the  Eleventh  Circuit 
have,  respectively,  an  "Appellate 
Mediation  Program"  and  an  "Appellate 
Conference  Pr^ram"  under  which  the 
selection  of  cases  for  settlement 
negotiations  is  controlled  by  the  court. 
An  independent  imit  of  the  court  in  the 
Ninth  Circuit  stafiied  by  mediators 
conducts  settlement  conferences  as 
directed  by  the  court  (9th  Or.  R.  33-1). 
In  the  Fourth  (4th  Cir.  R.  33)  Sixth  {6th 
Qr.  R.  18),  and  Tenth  (10th  Cir.  R.  33.1) 
Circuits,  the  court  determines  whether  a 
pre-argument  settlement  conference 
should  be  conducted.  In  the  Eighth 
Circuit,  such  conferences  are  mandatory 
in  most  civil  appeals  (8th  Cir.  R.  33A). 
The  Federal  Energy  Regulatory 
Commission  or  its  Chief  Administrative 
Law  Judge  may  mandatorily  assign  a 
settlement  judge  even  absent  the 
consent  of  or  a  motion  by  any  of  the 
parties.  18  CFR  §  385.603.  The 
provisions  of  the  Settlement  Part  aie  set 
forth  here  as  a  separate  and  distinct  rule 
for  purposes  of  clarity  in  the  notice  and 
comment  process.  The  Commission  will 
consider  combining  these  provisions 
with  those  of  the  existing  settlement 
rule  so  as  to  create  a  single  rule 
governing  settlement  practice. 

Development  of  the  Propoeed  Rules 

The  Commission's  experience  has 
shown  that,  generally  speaking,  parties 
have  not  been  able  to  agree  to  use  the 
existing  consensual  Settlement  Judge 
procediu«  except  in  relatively  simple 
cases  which  do  not  raise  novel  or 
complex  issues  of  law  or  fact.  While  the 
Commission  appreciates  that  the  parties 
in  such  cases  may  have  found  the 
Settlement  Jud^e  system  to  be  helpful  in 
resolving  their  dispute,  the  Commission 
is  concerned  about  the  increasing 
voliune  of  cases  which  for  complexity  or 
other  reasons  demand  a  great  deal  of 
trial  time  and  impose  an  appreciable 
burden  on  Commission  resources.  The 
proposed  Settlement  Part  is  designed  to 
make  available  to  the  parties  a 
mechanism  for  addressing  the  potential 
for  settlement,  either  in  full  or  in  part, 
of  issues  arising  under  these  cases. 

Since  this  procediu^  is  to  be  a  pilot 
program,  the  number  of  cases  processed 
imder  the  Settlement  Part  must  be 
controlled  so  as  to  provide  a  sample 
large  enough  for  an  accurate  and 
thorough  evaluation  of  the  program  but 
not  so  large  as  to  overtax  the  nimiber  of 
judges  that  can  be  made  available  to 
serve  in  the  Settlement  Part.  Based  on 
the  Commission's  analysis  of  its  existing 
and  anticipated  docket,  the  Conunission 
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has  concluded  that  mandating  the 
Settlement  Part  procedure  in  all  cases 
where  the  potential  penalty  liabiUty  is 
$200,000  or  greater  should  be  adequate 
to  provide  most  of  the  cases  need^  for 
a  successful  test  of  the  Settlement  Part 
during  this  trial  period. 

Structure  of  the  Settlement  Part 
Procedure 

With  a  few  differences,  proceedings 
under  the  Settlement  Part  parallel  those 
prescribed  by  section  2200.101  for 
proceedings  before  settlement  judges. 
Dxuing  the  settlement  period,  which  is 
60  days  with  one  enlargement  of  30 
days  permitted,  parties  and  their 
representatives  may  meet  privately  with 
the  Judge,  and  they  or  their  agents  with 
authority  to  settle  on  their  behalf  will  be 
required  to  attend  a  settlement 
conference.  If  a  full  settlement  is  not 
achieved  within  the  60-day  period  or 
30-day  enlargement,  the  Settlement  Part 
Judge  will  so  inform  the  Chief 
Administrative  Law  Judge  and  will 
include  in  the  case  file  any  partial 
settlement  that  the  parties  may  have 
been  able  to  achieve.  At  this  point,  the 
Chief  Administrative  Law  Judge  will 
assign  the  case  to  a  different 
Administrative  Law  Judge  for  further 
proceedings  on  all  remaining  issues. 
Unions,  other  representatives  of 
employees,  or  employees  who  have 
elected  party  status  are  considered  to  be 
parties  for  purposes  of  proceedings 
imder  the  Settlement  Part. 

Authority  of  the  Settlement  Part  Judge 

The  Settlement  Part  Judge  shall  have 
full  authority  over  the  processing  of  the 
case  including  discovery  and 
consideration  of  any  motions  which 
may  be  filed.  All  settlement  negotiations 
and  meetings  with  the  parties,  both 
jointly  and  individually,  will  be  at  the 
discretion  of  the  Settlement  Part  Judge. 
The  Settlement  Part  Judge  will 
determine  the  best  manner  in  which  to 
facilitate  settlement  of  the  case,  except 
for  the  settlement  conference  itself, 
which  is  mandatory. 

Confidentiality 

The  Commission  is  aware  that  in 
order  for  settlement  discussions  to  be 
fruitful,  the  parties  must  be  assured  of 
confidentiality  with  regard  to  matters 
that  may  be  disclosed  during  settlement 
negotiations.  The  existing  Settlement 
Judge  rule,  section  2200.101(c)(2), 
incorporates  the  requirement  of  Rule 
408  of  the  Federal  Rules  of  Evidence 
that  evidence  of  conduct  or  statements 
made  in  settlement  negotiations  is  not 
admissible  and  also  prohibits  the  use  in 
litigation  of  documents  disclosed  in  the 
settlement  process  unless  obtained  by 


appropriate  discovery  or  subpoena.  It 
also  precludes  the  Settlement  Judge 
from  discussing  the  merits  of  the  case 
and  being  called  as  a  witness.  Paragraph 
(d)(3)  of  the  proposed  Settlement  Judge 
Part  contains  an  even  stronger  and  more 
comprehensive  confidentiality 
provision.  Not  only  are  evidence  of 
conduct  or  statements  and  documents 
revealed  during  settlement  negotiations 
protected  from  subsequent  disclosure 
except  with  the  consent  of  the  parties, 
but  the  confidentiality  provision  also 
extends  to  any  information  which  the 
parties  wish  to  protect  including 
information  revealed  during  private 
meetings  with  the  Settlement  Part  Judge 
as  well  as  any  material  prepared  by  the 
Judge  OP  in  his  possession  and 
communications  between  the 
Settlement  Part  Judge  and  the  Chief 
Administrative  Law  Judge.  Furthermore, 
in  addition  to  prohibiting  the  Settlement 
Part  Judge  fit)m  discussing  the  merits  of 
the  case  outside  of  the  settlement 
negotiations  and  appearing  as  a  witness, 
the  proposed  Settlement  Part  rule  would 
also  protect  &x)m  disclosure  the  final 
report  of  the  Settlement  Part  Judge  to 
the  Chief  Administrative  Law  Judge. 
The  only  exception  to  nondisclosure 
absent  the  consent  of  the  parties  is  any 
settlement  agreement,  full  or  partial, 
which  the  parties  achieve,  which  will  be 
embodied  in  an  appropriate  order 
entered  upon  the  record  by  the 
Settlement  Part  Judge. 

Record  of  Proceedings 

Consistent  with  the  broad 
confidentiality  and  nondisclosiue 
provisions,  the  Settlement  Part  rule 
further  provides  that  no  material 
protected  from  disclosure  will  be 
entered  in  the  official  case  file 
maintained  by  the  Executive  Secretary 
and  therefore  will  not  be  available  for 
public  inspection.  The  only  exception  to 
this  requirement  is  that  any  order 
approving  a  full  or  partial  settlement 
agreement  will  be  considered  part  of  the 
official  case  record. 

Non-reviewability 

Paragraph  (g)  of  the  proposed  rule 
generally  provides  that  interlocutory 
review  will  not  be  available  in 
proceedings  under  this  section. 

List  of  Subject  in  29  CFR  Part  2200 

Administrative  practice  and 
procedure,  Hearing  and  appeal 
procedures. 

For  the  reasons  set  forth  in  the 
preamble,  the  Occupational  Safety  and 
Health  Review  Commission  proposes  to 
amend  Title  29,  Chapter  XX,  Part  2200, 
Subpart  M  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  2200— RULES  OF  PROCEDURE 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  29  U.S.C.  661(g) 

2.  Subpart  G — Miscellaneous 
Provisions  is  amended  by  adding 
section  2200.109  to  read  as  follows: 

§2200.109    Settlement  Part 

(a)  Applicability.  This  section  applies 
only  to  notices  of  contest  by  employers 
in  which  the  aggregate  amount  of  the 
penalties  sought  by  the  Secretary  is 
$200,000  or  greater  and  notices  of 
contest  by  employers  which  are 
determined  to  be  suitable  for  assignment 
imder  this  section  for  reasons  deemed 
appropriate  by  the  Chief  Administrative 
Law  Judge. 

(b)  Proceedings  under  this  Part.  (1) 
Notwithstanding  any  other  provision  of 
these  rules,  following  the  filing  of  the 
pleadings  the  Chief  Administrative  Law 
Judge  shall  assign  to  the  Settlement  Part 
any  case  which  satisfies  the  criteria  set 
forth  in  paragraph  (a)  of  this  section. 
The  Chief  Administrative  Law  Judge 
shall  either  act  as  or  appoint  a 
Settlement  Part  Judge,  who  shall  be  a 
Judge  other  than  the  one  assigned  to 
hear  and  decide  the  case,  to  conduct 
proceedings  under  the  Settlement  Part 
as  set  forth  in  this  section. 

(2)  The  proceedings  under  the 
Settlement  Part  shall  be  for  an  initial 
period  not  to  exceed  60  days  but  may 
be  extended  in  accordance  with 
paragraph  (i)(l)  of  this  section. 

(c)  Powers  and  duties  of  Settlement 
Part  Judges.  (1)  The  Judge  shall  confer 
with  the  parties  on  subjects  and  issues 
of  whole  or  partial  settlement  of  the 
case. 

(2)  The  Judge  shall  seek  resolution  of 
as  many  of  the  issues  in  the  case  as  is 
feasible. 

(3)  The  Judge  may  require  the  parties 
to  provide  statements  of  the  issues  in 
controversy  and  the  factual  predicate  for 
each  party's  position  on  each  issue  or 
may  enter  other  orders  as  appropriate  to 
facilitate  the  proceedings. 

(4)  The  Judge  may  allow  or  suspend 
discovery  during  the  time  of 
assignment. 

(5)  The  Judge  may  suggest  privately  to 
each  attorney  or  other  representative  of 
a  party  what  concessions  his  or  her 
client  should  consider,  and  assess 
privately  with  each  attorney  or  other 
representative  the  reasonableness  of  the 
party's  case  or  settlement  position. 

(d)  Settlement  conference — (1) 
General.  The  Settlement  Part  Judge  shall 
convene  and  preside  over  conferences 
between  the  parties.  All  settlement 
conferences  shall  be  held  in  f>erson.  The 
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Judge  shall  designate  a  place  and  time 
of  conference. 

(2)  Participation  in  conference.  The 
Settlement  Part  Judge  shall  require  that 
any  attorney  or  other  representative  who 
is  expected  to  try  the  case  for  each  party 
be  present.  The  Settlement  Part  Judge 
shall  also  require  tkat  the  party's 
representative  be  accompanied  by  an 
official  of  the  party  having  full 
settlement  authority  on  behalf  of  the 
party.  The  parties  and  their 
representatives  or  attorneys  are 
expected  to  be  completely  candid  with 
the  Settlement  Judge  so  that  he  may 
properly  guide  settlement  discussions. 
Tlie  failure  to  be  present  at  a  settlement 
conference  or  otherwise  to  comply  with 
the  orders  of  the  Settlement  Part  Judge 
or  the  refusal  to  cooperate  fully  within 
the  spirit  of  this  rule  may  result  in  the 
imposition  of  sanctions  under  §  2200.41. 

(3)  Confidentiality.  All  statements 
made,  and  all  information  presented, 
during  the  course  of  proceedings  under 
this  section  shall  be  regarded  as 
confidential  and  shall  not  be  divulged 
outside  of  these  proceedings  except 
with  the  consent  of  the  parties.  The 
Settlement  Part  Judge  shall  if  necessary 
issue  appropriate  orders  in  accordance 
with  §  2200.11  to  protect 
confidentiality.  The  Settlement  Part 
Judge  shall  not  divulge  any  statements 
or  information  presented  during  private 
negotiations  with  a  party  or  his 
representative  except  with  the  consent 
of  that  party.  No  evidence  of  statements 
or  conduct  in  proceedings  imder  this 
section  within  the  scope  of  Federal  Rule 
of  Evidence  408,  no  notes  or  other 
material  prepared  by  or  maintained  by 
the  Settlement  Part  Judge,  and  no 
communications  between  the 
Settlement  Part  Judge  and  the  Chief 
Administrative  Law  Judge  including  the 
report  of  the  Settlement  Part  Judge 
under  paragraph  (e)  of  this  section,  will 
be  admissible  in  any  subsequent  hearing 
except  by  stipulation  of  the  parties. 
Documents  disclosed  in  the  settlement 
process  may  not  be  used  in  litigation 
unless  obtained  through  appropriate 
discovery  or  subpoena.  The  Settlement 
Part  Judge  shall  not  discuss  the  merits 
of  the  case  with  any  other  person,  nor 
appear  as  a  witness  in  any  hearing  of  the 
case. 

(e)  Record  of  proceedings.  No  material 
of  any  form  required  to  be  held 
confidential  under  paragraph  (d)(3)  of 
this  section  shall  be  considered  part  of 
the  official  case  record  required  to  be 
maintained  under  29  U.S.C.  §  661(g), 
nor  shall  any  such  material  be  open  to 
public  inspection  as  required  by  section 
661(g).  unless  the  parties  othenvise 
stipulate.  With  the  exception  of  an  order 
approving  the  terms  of  any  partial 


settlement  agreed  to  between  the  parties 
as  set  forth  in  paragraph  (f)(2)  of  this 
section,  the  Settlement  Part  Judge  shall 
not  file  or  cause  to  be  filed  in  the  official 
case  record  any  material  in  his 
possession  relating  to  these  proceedings, 
including  but  not  limited  to 
communications  with  the  Chief 
Administrative  Law  Judge  and  his 
report  under  paragraph  (f)  of  this 
section,  unless  the  parties  otherwise 
stipulate. 

(f)  Report  of  Settlement  Part  Judge.  (1) 
The  Settlement  Part  Judge  may  request 
from  the  Chief  Administrative  Law 
Judge  one  enlargement  of  the  time  of  the 
settlement  period  not  exceeding  30  days 
if  the  Settlement  Part  Judge  finds  that 
the  additional  time  may  be  helpful  in 
achieving  a  settlement  of  all  or  part  of 
the  issuer  in  the  case.  This  request,  and 
any  action  of  the  Chief  Administrative 
Law  Judge  in  response  thereto,  may  be 
written  or  oral. 

(2)  The  Settlement  Part  Judge, 
following  the  expiration  of  the 
settlement  period  or  at  such  earlier  date 
that  he  determines  further  negotiations 
would  be  fivutless,  shall  promptly  notify 
the  Chief  Administrative  Law  Judge  in 
writing  of  the  status  of  the  case.  If  the 
Settlement  Judge  has  not  approved  a  full 
settlement  pursuant  to  §  2200.100,  such 
report  shall  include  copies  of  any 
written  stipulations  and  orders 
embodying  the  terms  of  such  partial 
settlement  as  has  been  achieved  during 
the  assignment. 

(3)  At  the  termination  of  tjie 
settlement  period  without  a  full 
settlement,  the  Chief  Administrative 
Law  Judge  shall  promptly  assign  the 
case  to  an  Administrative  Law  Judge 
other  than  the  Settlement  Part  Judge  or 
Chief  Administrative  Law  Judge  for 
appropriate  action  on  the  remaining 
issues. 

(g)  Non-reviewability. 
Notwithstanding  the  provisions  of 
§  2200.73  regarding  interlocutory 
-review,  any  decision  concerning  the 
assignment  of  a  Settlement  Part  Judge  or 
a  particular  Judge,  any  decision  to 
request  or  to  grant  an  enlargement  of 
time  under  paragraph  (e)(1)  of  this 
section,  and  any  decision  by  the 
Settlement  Part  Judge  to  terminate 
proceedings  under  tkis  section  is  not 
subject  to  review  by,  appeal  to,  or 
rehearing  by  any  subsequent  presiding 
officer,  the  Chief  Administrative  Law 
Judge,  or  the  Commission. 

Dated:  February  24, 1998. 
Stuart  E.  W«isbei:g, 
Chairman. 
|FR  Doc.  98>5248  Filed  2-27-98;  8:4S  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEIiA-723q 

Proposed  Flood  Elevation 
DetermlnationB 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measiues  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insiirance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington.  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  conmiunity 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  iised  to 
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meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 
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This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 


U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Reviev^r,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
poHcies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Alaska 


Cityrtown/county 


Source  of  flooding 


Yukon  River 


Locatkxi 


Over  ttie  entire  corporate  limits  of  the 
City. 


Emmonak  (City) 
Unorganized  Bor- 
ough. 

Maps  are  available  for  inspectron  at  the  City  Office,  Emmonak,  Alaska. 

Send  comments  to  The  Honorable  Douglas  Red  Fox.  Mayor.  City  of  Emmonak.  P.O.  Box  9  Emmonak,  Alaska  99581 
A— To  indk^ate  mean  seal  level  (approximate). 


#Depth  in  feet  atx>ve 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


None 


Modified 
A20 


Arkansas 


Lakeview  (Town) 
Phillips  County. 


White  River 


At  the  intersection  of  Center  and  Martin 

Luther  King. 
Approximately    1,500  feet   east   of   the 
intersectkxi  of  Martin  Luther  King  and 
Maple. 
Maps  are  available  for  inspection  at  the  Town  of  Lakeview  Town  Hall.  14264  Highway  44,  Helena,  Arkansas. 
Send  comments  to  The  Honorable  Leon  Phillips.  Jr..  Mayor,  Town  of  Lakeview.  14264  Highway  44,  Helena.  Arkansas  72342 


rtone 
None 


•173 
•173 


Arkansas 


Phillips  County  (Un- 
incorporated 
Areas). 


Crooked  Creek 


Arkansas 


Crook  Creek  Lateral  "A" 


Crooked  Creek  Lateral 
"B". 


Crooked  Creek  Lateral 
"C". 


Caney  Creek  

Caney  Creek  Lateral  "A" 


Caney  Creek  Lateral  "C" 
Caney  Creek  Lateral  "D" 
Beaver  Bayou  Ditch  


At  confluence  with  Lk*  Creek  Just  down- 
streeun  of  Ouartes  Lane. 

At  confluence  with  Crooked  Creek 

Approximately  3.000  feet  downstream  of 

Hill  Road. 
Approximately  550  feet  downstream  of 

Hill  Road. 
At  confluence  with  Crooked  Creek 


Approximately    800    feet    upstream 

Kelsa  Street. 
At  confluence  with  Crooked  Creek 


of 


Approximately  1,750  feet  downstream 
from  Sebastian  Street. 

At  confluence  with  Beaver  Bayou  Ditch  ... 

Approximately  4,250  feet  upstream  of 
Springdale  Road. 

Approximately  200  feet  upstream  of  con- 
fluence with  Caney  Creek. 

Approximately  2.000  feet  upstream  of 
County  Highway  242. 

At  confluence  with  Caney  Creek 

Just  downstream  of  Little  Rock  Road  

At  confluence  wrth  Caney  Creek 

Just  downstream  of  Little  Rock  Road  

At  Missouri  Pacific  Railroad  


None 
h4one 

htone 
None 

f>k>ne 

None 

f^one 

htone 

None 

None 
None 

tsk)ne 

None 

None 
None 
None 
l^one 
None 


•197 
•252 

•242 
«2 

•270 

•231 

•238 

•234 

•238 

•183 
•279 

•232 

•246 

■•205 
•210 
•198 
•210 
•173 
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State 

City/town/county 

Source  of  flooding 

Locatkxi 

»Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NQVD) 

Existing 

Modified 

Lick  Creek 

Just  south  of  Missouri  Pacific  Railroad  .... 
At  confluerKe  with  Big  Creek  

None 
None 
None 

None 
None 

None 
None 

None 
None 

•182 
•173 

. 

Freedonja  BrjuKh 

Approximately  3,700  feet  upsUeam  of 
Missouri  Pacific  Railroad. 

Just  downstream  of  U.S.  Route  49  

Approximately  2,200  feet  upstream  of 
Farm  Road. 

Just  upstream  of  Long  Lake 

Approximately  300  feet  upstream  of  Mis- 
souri Pacific  Railroad. 

At  U.S.  Highway  49  

Approximately  2.75  miles  upstream  of 
U.S.  Highway  49.                                 1 

•199 
•212 

1 

Main  Outlet  Ditch 

•230 
•179 

MississiDoi  Rrver  

•182 
•197 

•198 

Maps  are  available  for  inspection  at  620  Cherry  Street.  Helena,  Ari^ansas.  ' 

Send  comments  to  The  Honorable  Donald  R.  Gentry,  Phillips  County  Judge,  P.O.  Box  391,  Helena,  Arkansas  72342. 


Arkansas 

West  Helena  (City) 
Phillips  County. 

Crooked  Creek 

Just  downstream  of  Airport  Road 

None 
None 
None 
•201 
None 

•228 

Crooked  Creek  Lateral 
"A". 

1 

Caney  Creek  

1 

Approximately  400  feet  upstream  of  Mi- 
mosa Street. 

Approximately  1 ,300  feet  upstream  of  Mi- 
mosa Street. 

Approximately  300  feet  downstream  of 
Little  Rock  Road. 

Approximately  700  feet  downstream  of 
Highway  49. 

•258 
•266 
•211 
•225 

Arkansas 

Approximately  200  feet  upstream  of  High- 
way 49. 

Approximately  100  feet  upstream  of  con- 
fluence with  Caney  Creek. 

Approximately  500  feet  downstream  of 
Little  Rock  Road. 

Approximately  1 00  feet  upstream  of  Little 
Rock  Road. 

None 

None 

t^ne 

•212 

•232 

Caney  Creek  Lateral  "A" 
Caney  Creek  Lateral  "D" 

I 

•232 

•207 
•211 

Maps  are  available  for  inspectwn  at  the  City  of  West  Helena  City  Hall,  98  East  Plaza,  West  Helena,  Arkansas. 

Send  comments  to  The  Honorable  Riley  P.  Porter,  Mayor,  City  of  West  Helena,  98  East  Plaza,  West  Helena,  Arttansas  72390. 


California 


Tulare  County  (Un- 
incorporated 
Areas). 


Kaweah  River  Overftow 


Approximately  200  feet  upstream  of  Per-  ^292 

sian  Ditch. 
Approximately    1,150  feet   upstream   ol  N/A 

Shirts  Road. 

Maps  are  available  for  inspection  at  the  Tulare  County  Courthouse,  2800  West  Bun-ell,  Room  10,  Visalia,  California. 
Send  comments  to  The  Honorable  Bill  Mays,  Chairman,  Tulare  County  Board  of  Supen/isors,  2800  West  Bun'ell,  Visalia,  California  93291. 


Just  atxjve  State  Highway  198 


•292 


•186 

•293 
•299 


California 


Visalia  (City)  Tulare 
County. 


Kaweah  River  Overtow 


Approximately  200  feet  upstream  of  Per- 
sian Ditch. 
Approximately    1,150   feet   upstream   of 
Shirk  Road. 

Maps  are  available  for  inspectwn  at  the  City  of  Visalia  Planning  and  BuikJing  Department,  707  West  Acequia,  Visalia,  Calitomia 
Send  comments  to  The  Honorable  Mary  Louise  Vivier,  Mayor,  City  of  Visalia,  707  West  Acequia.  Visalia.  California  93291. 


Just  above  State  Highway  198 


•292 
•292 

N/A 


•186 
•293 
•299 


Kansas 


Kansas  City  (City)  . 
Wyarvlotte  County 


Island  Creek 


Honey  Creek 


UMI 


At  confluence  with  Missouri  River  

Just  upstream  of  123rd  Street 

Just  upstream  of  Potter  Road  (western- 
most bridge). 

At  confluence  with  Island  Creek _ 

Just  upstream  of  Hubbard  Street ~ 

Just  upstream  of  115th  Street _ 


None 
None 
None 

None 
None 
None 


•766 
•839 
•870 

•777 
•812 
*864 
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State 


City/town/county 


Source  of  flooding 


Location 


»Deptti  in  feet  above 

ground.  •Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  701  North  Seventh  Street,  Fourth  Floor,  Room  421 ,  Kassas  City,  Kansas. 

Send  comments  to  The  Honorable  Carol  Marinovich,  Mayor.  City  of  Kansas  City.  Odie  McDowell  Plaza,  Kansas  City,  Kansas  66101. 


Louisiana 


Robeline  (ViHage) 
Natchitoches  Par- 
ish. 


Winn  Creek 


Approximately  1,200  feet  dovynstream  of 
abandoned  railroad. 


Approximately   1,500  feet   upstream   of 
Louisiana  Highway  120. 
Maps  are  available  for  inspection  at  122  Depot  Street.  Robeline,  Louisiana. 

Send  comments  to  The  Honorable  Tommy  O'Con.  Mayor.  Village  of  Robeline,  P.O.  Box  217,  Robeline,  Louisiana  71469. 


None 
tione 


Louisiana 


Ville  Platte  (Town) 
Evangeline  Par- 
ish. 


Tributary  No.  1 


Approximately    5,000   feet   above    con-  None 

fluence  with  Bayou  Joe  Marcel  (at  the 

downstream  corporate  limit). 
ApproximateJy    7.000   feet   above   con-  l^one 

fluence  with  Bayou  Joe  Marcel. 
Approximately  900  feet  above  confluence  None 

with  Bayou  Joe  Marcel. 
Approximately  400  feet  upstream  of  Reed  None 

Street 
Approximately  500  feet  above  confluence  f^A 

with  Bayou  Joe  Marcel. 
Approximately  100  feet  downstream  of  N/A 

Northeast  Avenue. 
Approximately  70  feet  downstream  of  the  None 

Louisiana  Highway  10  bridge. 
Approximately  170  feet  upstream  of  the  None 

Louisiana  Highway  10  bridge. 
Maps  are  available  for  inspection  ai  342  West  Main  Street,  Ville  Platte,  Louisiana. 

Send  comments  to  The  Hoporabte  Bennett  Baquet,  Mayor,  Town  of  Ville  Platte,  P.O.  Box  390,  VHIe,  Platte,  Louisiana  70586. 


Tributary  No.  2 


Tributairy  No.  3 


Coulee  de  Manuel 


Louisiana 


Sulphur  (City) 
Calcasieu  Parish. 


Sumpter  Bayou 


At  confluence  with  Gilbert  Lateral,  ap- 
proximately 1,800  feet  downstream  of 
Lightning  Street. 
At  western  corporate  limit,  approximately 
700  feet  upstream  of  Drost  Street. 
Maps  are  available  for  inspection  at  the  City  of  Sulphur  Public  Worte  Department.  500  North  Huntington  Street.  Sulphur.  Louisiana 
Send  comments  to  The  Honorable  Charies  H.  Reed,  Mayor,  City  of  Sulphur,  P.O.  Box  1309,  Sulphur,  Louisiana  70664. 


•11 


•15 


•141 


•148 


•65 

•67 
•64 
•73 
•65 
•74 
•68 
•68 


•11 


•12 


Montana 

Ravalli  County  and 
Incorporated 

Bitterroot  River 

At  Ravalli-Missoula  County  boundary  

•3,190 

'+3,194 

Areas. 

- 

Left  Branch  of  Bitten-oot 
River. 

Approximately   3,400  feet   upstream   of 

Stevensvaie  cut-off. 
Approximately  4,600  feet   upstream   of 

stevensville  cut-off. 

Just  upstream  of  U.S.  Highway  93  

Approximately  4,400  feet   upstream   of 

West  Bridge  Road. 
Approximately    1.2    miles    upstream    of 

West  Bridge  Road. 
At  U.S.  Highway  93 

•3277 

•3,279 

•3,514 
•3.558 

•3,565 

•3,953 
None 

None 

'+3,279 

'+3,280 

2+3,517 
2+3,558 

2+3,563 

3+3,956 
3+4,002 

'+3,194 

Approximately  2.4  miles  upstream  of  U.S. 

Highway  93. 
At  Ravalli-Missoula  County  boundary  

- 

Approximately    1.5    miles    upstream    of 
Ravalli-Missoula  County  boundary. 

None 

'+3,203 

JMI 
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State 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Ktodified 


Maps  are  available  for  inspection  at  ttw  City  of  Hamilton  Oflce  of  Building  Devetopment,  223  South  Second  Street,  HamWon,  Montana. 

Send  comments  to  The  Honorable  Laurel  Hegstad-Deschamps,  Mayor,  City  of  Hamilton,  223  South  Second  Street,  Hamilton,  Montana 
59840. 

Maps  are  available  for  inspection  at  the  Ravalli  County  Planning  Office,  205  Bedford,  Hamilton,  Montana. 

Send  comments  to  The  Honorable  Jack  Atthowe,  Chairman,  Ravalli  County  Board  of  Commissioners,  County  Courthouse,  205  Bedford,  Ham- 
ilton, Montana  59840.  I 

Maps  are  available  for  inspection  at  the  City  of  Stevensville  City  Hall,  219  College,  Stevensville,  Montana. 

Send  comments  to  The  Honorable  William  H.  Meisner,  Mayor.  City  of  Stevensville,  P.O.  Box  37,  Stevensville,  Montana  59870. 

Maps  are  available  for  inspection  at  the  Town  of  Darby  Town  Hall,  101  East  Tanner,  Darby,  Montana. 

Send  comments  to  The  Honorable  Sharon  Olson.  Mayor.  Town  of  Darby.  P.O.  Box  37.  Darby.  Montana  59829.    - 

'  To  convert  from  NAVD  to  NGVD,  subtract  3.5  feet.  i 

2To  convert  from  NAVD  to  NGVD,  subtract  3.6  feet.  | 

'To  convert  from  NAVD  to  NGVD.  subtract  3.7  feet. 


Nebraska 


Columbus  (City) 
Platte  County. 


Loup  River 

City         of         Columbus 
extraterritorial  limit. 
At      City      of       Columbus 
,  extraterritorial  limit. 

Maps  are  availat)le  for  inspection  at  the  City  Engineer's  Office,  2424  14th  Street.  Columbus.  Nebraska. 
Send  comments  to  The  Honorable  Gary  Giebelhaus.  Mayor.  City  of  Columbus,  P.O.  Box  1677,  Columbus.  Nebraska  68602 


Approximately   1,000  feet  upstream  of 

eastern 


western 


•1,426 


•1,464 


•1,425 
•1,466 


Nebraska 


Ratte  Center  (Vil- 
lage) Platte 
County. 


Elm  Creek 


Shell  Creek 


Approximately  1,700  feet  downstream  of 
Fourth  Street. 

Just  upstream  of  First  Street 

At  Union  Pacific  Railroad  

Approximately  2,500  feet  west  of  F  Street 


l<4one 


l^one 
None 
None 


•1.530 


•1,546 
•1,532 
•1,532 


Maps  are  available  for  inspectkxi  at  the  Village  of  Platte  Center  Auditorium.  315  Fourth  Street.  Platte  Center.  Nebraska. 
Send  comments  to  The  Honorable  John  Wemhoff.  Mayor,  Village  of  Platte  Center.  315  Fourth  Street,  Route  1,  Box  44.  Platte  Center,  Ne- 
braska 68653. 


Nebraska 


Platte  County  (Un- 
incorporated 
Areas). 


Elm  Creek 


Approximately  1  mile  upstream  of  Platte 
County  Route  381 . 

Shell  Creek _ Approximately  1  mile  downstream  of  the 

Union  Pacific  Railroad. 
Approximately  3,000  feet  upstream  of  the 
Union  Pacific  Railroad. 

Maps  are  available  for  inspectron  at  the  Platte  County  Highway  Department,  2610  14th  Street,  Columbus,  Nebraska. 
Send  comments  to  The  Honorable  Myron  Frazen.  Chairperson.  Board  of  Supervisors.  2610  14th  Street.  Columbus,  Nebraska  68601. 


Approximately  1,700  feet  downstream  pf 
Fourth  Street. 


None 

None 
None 
None 


•1,530 

•1,558 
•1,522 
•1,533 


Oklahoma 


Hartshome  (City) 
Pittsburg  County. 


Blue  Creek 


Approximately  650  leet  downstream  of 
Seneca  Avenue. 

Just  upstream  of  Modoc  Avenue  

Maps  are  available  for  inspection  at  the  City  of  Hartshome  City  Hall.  1 101  Penn  Avenue,  Hartshome,  Oklahoma. 

Send  comments  to  The  Honorable  Tom  Lordahl,  Mayor.  City  of  Hartshome,  City  Hall,  1101  Penn  Avenue,  Hartshome,  Oklahoma  74547. 


None 


t^ne 


Wyoming 


Wyoming 


Cokeviile  (Town) 
Lincoln  County. 


South  Fork 


Spring  Creek 


Approximately  1,100  feet  downstreami  of 
Pacific  Street  at  the  northwestem  bor- 
der of  the  Town  of  Cokeviile  corporate 
limits. 

Approximately  1,200  feet  upstream  of 
U.S.  Highway  SON  at  the  northeastern 
border  of  the  Town  of  Cokeviile  cor- 
porate limits. 

Approximately  3,000  feet  downstream  of 
East  Main  Street  at  the  northern 
txMjndary  of  the  Town  of  CokeviHe  cor- 
porate limits. 

Approximately  2,000  feet  upstream  of  pri- 
vate drive  at  the  northeastern  tx>rder  of 
the  Town  of  Cokeviile  corporate  limits. 


None 


None 


None 


UOOB 


•673 
•691 

•6,186 
•6,208 
•6,181 
•6,213 
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State 


CityAown/county 


Source  of  flooding 


Location 


*Deptti  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Maps  are  available  for  inspection  at  the  Town  Clerk's  Office,  110  Pine  Street,  Cokeville,  Wyoming. 

Send  comments  to  The  Honorable  Allan  Burton,  Mayor,  Town  of  Cokeville,  P.O.  Box  99.  Cokeville,  Wyoming  831 14 


Existing 


Wyoming 


Lincoln  County  (Un- 
incorporated 
Areas). 


Smiths  Fork 


Approximately  2,600  feet  downstream  of 
Pacific  Street. 


Approximately   2,350  feet   upstream   of 
U.S.  Highway  30N. 

South  Fork Approximately  2,100  feet  downstream  of  None 

Union  Pacific  Railroad. 
Approximately    1,600   feet   upstream   of  None 

U.S.  Highway  30N. 

Spring  Creek  Approximately   2,800   feet   upstream   of  None 

U.S.  Highway  30N. 
Approximately    1,000   feet   upstream   of  None 

Unk)n  Pacific  Railroad. 
Maps  are  available  lor  inspectkw  at  the  Lincoln  County  Planning  Off«e,  Beech  Street  and  Topaz  Avenue,  Kemmerer,  Wyoming. 
Send  comments  to  The  Honorable  Jerry  Hamion,  Chairperson,  Board  of  County  Commissioners,  Lincoln  County    925  Saoe  Street 
Kemmerer,  Wyoming  83101.  ^ 


None 


None 


Modified 


•6.183 


•6,217 
•6,183 
•6,215 
•6,218 
•6,180 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  Flood  Insurance) 

Dated:  February  19,  1998. 
Michael  J.  Aimstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  98-5262  Filed  2-27-98;  8:45  am) 
BILUNQ  CODE  8718-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  307 

RiN  0970— AB71 

Automated  Data  Processing  Funding 
Limitation  for  Child  Support 
Enforcement  Systems 

agency:  Office  of  State  Systems  (OSS). 

OPS.  ACF.  HHS. 

ACTION:  Notice  of  Proposed  rulemaking. 

SUMMARY:  The  Federal  share  of  funding 
available  at  an  80  percent  matching  rate 
for  child  support  enforcement 
automated  systems  changes  resulting 
from  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  is 
Umited  to  a  total  of  $400,000,000  for 
fiscal  years  1996  through  2001.  This 
proposed  rule  responds  to  the 
requirement  that  the  Secretary  of  Health 
and  Human  Services  issue  regulations 
which  specify  a  formula  for  allocating 
this  sum  among  the  States,  Territories 
and  eligible  systems. 
DATES:  Consideration  will  be  given  to 
written  comments  received  by  May  1, 
1998. 


ADDRESSES:  Address  comments  to: 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  370  L'Enfant 
Promenade,  SW,  Washington,  DC, 
20447.  Attention:  Mark  Ragan,  Director, 
Office  of  State  Systems. 

Comments  will  be  available  for  public 
inspection  Monday  through  Friday,  8 
a.m.  to  4:30  p.m.  on  the  third  floor  of 
the  Department's  offices  at  200 
Independence  Avenue,  SW, 
Washington,  DC.  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  H.  Smith,  (202)  690-6639. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  require 
information  collection  activities  and, 
therefore,  no  approvals  are  necessary 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  In  a  separate 
transmittal,  however,  the 
Administration  for  Children  and 
Families  is  submitting  for  approval  the 
information  collection  activities  under 
45  CFR  §  307.15  which  is  referenced  in 
this  proposed  rule. 

Statutory  Authority 

These  proposed  regulations  are 
published  under  the  authority  of  the"'' 
Social  Security  Act  (the  Act),  as 
amended  by  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  (PRWORA;  Pub.  L.  104-193)  and 
section  5555  of  the  Balanced  Budget  Act 
of  1997  (Pub.  L.  105-33).  Section  344(b) 
of  Pub.  L.  104-193  amends  section 
455(a)  of  the  Act  to  provide  enhanced 
Federal  matching  for  approved 
development  and  implementation  costs 


of  automated  child  su^ort  enforcement 
systems. 

Section  344(b)(2)  of  PRWORA 
establishes  a  temporary  limitation  on 
payments  under  the  special  Federal 
matching  rate  of  80  percent.  The 
Secretary  of  Health  and  Human  Services 
may  not  pay  more  than  $400,000,000  in 
the  aggregate  for  approved  systems 
development  and  implementation  costs 
in  fiscal  years  1996  through  2001.  Under 
this  section  the  Secretary  is  also 
required  to  prescribe  in  regulation  a 
formula  for  allocating  the  available 
$400,000,000  among  the  States. 
According  to  section  344(b)(2)(C)  the 
formula  for  allocating  the  specified 
funds  among  the  States  shall  take  into 
account  the  relative  size  of  State  IV-D 
caseloads  and  the  level  of  automation 
required  to  meet  the  IV-D  automated 
data  processing  requirements.  Section 
5555  of  The  Balanced  Budget  Act  of 
1997  amends  the  requirements  in  this 
section  of  PRWORA  to  include  certain 
systems  in  the  allocation  formula. 

Regulatory  Provisions 

Background 

With  the  enactment  of  the  Family 
Support  Act  of  1988  (Pub.  L.  100-^85), 
States  were  required  to  have  an 
operational  child  support  enforcement 
system,  certified  by  the  Office  of  Child 
Support  Enforcement  (OCSE)  as  meeting 
the  requirements  specified  in  that 
statute  and  implementing  regulations, 
no  later  than  October  1,  1995.  (Pub.  L. 
104-85  subsequently  extended  this 
deadline  to  October  1, 1997.)  PRWORA 
specifies  new  requirements  in  section 
454A  of  the  Act  which  must  be  included 
in  a  State  child  support  enforcement 
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system  no  later  than  October  1,  2000. 
The  new  automation  requirements 
require  State  systems  to  perform 
functions  including:  Controlling  and 
accounting  of  Federal,  State  and  local 
funds  to  carry  out  the  child  support 
enforcement  program;  maintaining  data 
necessary  to  meet  Federal  reporting 
requirements;  maintaining  data  on  State 
performance  for  calculation  of 
performance  indicators;  safeguarding  of 
the  integrity  and  security  of  data  in  the 
automated  system;  developing  a  State 
case  registry;  performing  data  matches; 
and  providing  expedited  administrative 
procedures.  (PRWORA  requires  the 
establishment  of  State  New  Hire  and 
State  ENsbursement  Units  but  does  not 
require  them  to  be  an  integrated  part  of 
the  Statewide  automated  child  support 
system.) 

For  fiscal  years  1996  through  2001, 
the  Department  of  Health  and  Human 
Services  (HHS)  will  reimburse  80 
percent  of  approved  State  expenditures 
for  development  and  implementation  of 
automated  systems  which  meet  the 
requirements  of  section  454(16)  of  the 
Act  as  in  effect  on  September  30, 1996 
(i.e.,  Family  Support  Act  requirements 
which  must  be  completed  by  October  1, 
1997),  the  amended  section  454(16),  and 
new  section  454A  of  the  Act.  The 
Federal  share  of  reimbursement  to 
States  is  limited  to  an  aggregate  total  of 
$400,000,000.  Once  a  State  reaches  its 
allocated  share  of  the  $400,000,000, 
Federal  funding  remains  available  at  the 
66  percent  rate  for  additional  approved 
expenditures  incurred  in  developing 
and  implementing  child  support 
enforcement  systems.  Child  Support 
Enforcement  Action  Transmittal  96-10 
(OCSE-AT-9&-10)  provides 
instructions  for  submitting  claims  for 
Federal  reimbursement  at  the  80  percent 
rate. 

PRWORA  requires  the  Secretary  of 
Health  and  Human  Services  to  issue 
regulations  which  specify  a  formula  for 
allocating  the  $400,000,000  available  at 
80  percent  FFP  among  the  States  and 
Territories.  The  Balanced  Budget  Act 
Amendments  add  specified  systems  to 
the  entities  included  in  the  formula.  The 
allocation  formula  must  take  into 
account  the  relative  size  of  State  and 
systems  IV-D  (child  support 
enforcement)  caseloads  and  the  level  of 
automation  needed  to  meet  title  IV-D 
automated  data  processing 
requirements.  Accordingly,  we  propose 
to  revise  45  CFR  Part  307  to  include 
conforming  changes  and  to  add 
§307.31. 


Conditions  That  Must  Be  Met  for  80 
Percent  Federal  Financial  Participation 

Pub.  L.  104-193  provides  enhanced 
funds  to  complete  development  of  child 
support  enforcement  systems  which 
meet  the  requirements  of  both  the 
Family  Support  Act  and  PRWORA. 
From  this  we  conclude  that  no  change 
in  the  conditions  for  receipt  of  funds 
was  anticipated  by  Congress.  Thus,  we 
propose  to  retain  in  45  CFR  307.31  the 
same  conditions  for  receipt  funds  at  80 
percent  FFP  which  appear  at  §  307.30 
(a),  (b),  (c),  and  (d)  and  apply  to  claims 
for  FFP  at  the  90  percent  rate. 

Throughout  this  notice  of  proposed 
rulemaking  we  use  "State"  as  the 
inclusive  term  for  States,  Territories  and 
approved  systems  as  described  in  42 
U.S.C.  655(a)(3)(B)(iii)  (section 
455(a)(3)(B)(iii)  of  the  Act)  as  added  to 
the  Act  by  section  5555  of  the  Balanced 
Budget  Ad  of  1997  (Pub.  L.  105-33). 
The  technical  amendments  to  section 
455(a)(3)(B)  of  the  Act  changed  the 
entities  included  in  the  allocation 
formula  by  adding  "system"  to  States 
and  Territories.  For  purposes  of  this 
proposed  rule,  a  system  eligible  for 
enhanced  funding  is  a  system  approved 
by  the  Secretary  to  receive  funding  at 
the  90  percent  rate  for  the  purpose  of 
developing  a  system  that  meets  the 
requirements  of  section  454(16)  of  the 
Act  (42  U.S.C.  654(16))  (as  in  effect  on 
and  after  September  30. 1995)  and 
section  454A  of  the  Act  (42  U.S.C. 
654A),  including  a  system  that  received 
funding  for  this  purpose  pursuant  to  a 
waiver  under  section  1115(a)  of  the  Act 
(42  U.S.C.  1315(a)).  We  believe  that  the 
Los  Angeles  County  child  support 
enforcement  system  is  the  only  non- 
State  system  which  meets  these 
requirements. 

Therefore,  the  proposed  §  307.31(a) 
provides  diat  imtil  September  30,  2001, 
Federal  financial  participation  (FFP)  is 
available  at  the  80  percent  rate  for 
expenditures  for  the  planning,  design, 
development,  installation,  or 
enhancement  of  a  child  support 
enforcement  system  meeting  the 
requirements  described  in  §§  307.5  and 
307.10.  To  receive  Federal 
reimbursement:  (1)  A  State  must  have 
an  approved  advance  planning 
dociunent  (APD);  (2)  the  system  must 
meet  the  requirements  of  §  307.10;  (3) 
OCSE  must  determine  that  the 
expenditures  are  consistent  with  the 
APD;  (4)  OCSE  must  also  determine  that 
the  computerized  support  enforcement 
system  is  designed  effectively  and 
efficiently  and  will  improve  the 
management  and  administration  of  the 
State  IV-D  plan;  (5)  the  State  IV-D 
agency  must  agree  in  waiting  to  use  the 


system  for  a  period  of  time  which  is 
consistent  with  the  APD  approved  by 
OCSE;  and  (6)  the  State  or  local 
government  must  have  ownership  rights 
in  any  software,  software  modifications 
and  associated  doctunentation  that  is 
designed,  developed,  installed  or 
enhanced  widi  Federal  funds. 

In  proposed  §  307.31(b)  the 
requirements  for  FFP  at  the  80  percent 
rate  in  the  costs  of  hardware  and 
proprietary  software  are  the  same  as  the 
requirements  at  the  90  percent  rate. 
Until  September  30,  2001,  FFP  at  the  80 
percent  rate  is  available  in  expenditures 
for  the  rental  or  purchase  of  hardware 
for  the  planning,  design,  development, 
installation,  or  enhancement  of  a 
computerized  support  enforcement 
system  as  described  in  §  307.10.  FFP  at 
the  80  percent  rate  is  available  until 
September  30,  2001,  for  the  rental  or 
purchase  of  proprietary  operating/ 
vendor  software  necessary  for  the 
operation  of  hardware  during  the 
planning,  design,  development, 
installation,  enhancement  or  operation 
of  a  child  support  enforcement  system 
in  accordance  with  the  OCSE  guideline 
entitled  "Automated  Systems  for  Child 
Support  Enforcement:  A  Guide  for 
States."  FFP  at  the  80  percent  rate  is  not 
available,  however,  for  proprietary 
application  software  developed 
specifically  for  a  computerized  support 
enforcement  system. 

With  proposed  §  307.31(c),  the 
Department  of  Health  and  Human 
Services  continues  to  reserve  a  royalty- 
free,  non-exclusive  and  irrevocable 
license  to  reproduce,  publish  or 
otherwise  use,  and  to  authorize  others  to 
use  for  Federal  Government  purposes, 
software,  software  modifications,  and 
docimientation  developed  under 
§  307.10.  This  license  permits  the 
Department  to  authorize  the  use  of 
software,  software  modifications  and 
docimientation  developed  imder 
§  307.10  in  another  project  or  activity 
funded  by  the  Federal  Government. 

Proposed  §  307.31(d)  reiterates  the 
consequences  of  suspension  of  the  APD. 
If  OCSE  suspends  approval  of  an  APD 
during  the  planning,  design, 
development,  installation,  enhancement 
or  operation  of  the  system,  FFP  is 
disallowed  as  of  the  date  the  State  failed 
to  comply  substantially  with  the 
approved  APD.  FFP  at  the  80  percent 
and  applicable  matching  rates  is  not 
available  for  any  expenditure  incurred 
under  the  APD  after  the  date  of  the 
suspension  until  the  date  OCSE 
determines  that  the  State  has  taken  the 
actions  specified  in  the  notice  of 
suspension.  OCSE  will  notify  the  State 
in  writing  upon  making  such  a 
determination. 
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Note  that  for  conformance,  we 
propose  to  add  to  §  307.40(a)  of  the 
regulation  a  reference  to  "§  307.31(d)." 

As  required  in  section  344(a)(3)  of 
PRWORA,  the  Administration  for 
Children  and  Families  is  developing 
Federal  regulations  for  the 
implementation  of  the  child  support 
enforcement  systems  requirements 
mandated  by  section  454A  of  the  Social 
Security  Act  and  listed  in  the 
background  section  above.  We 
anticipate  issuing  proposed  rules  in  the 
near  future  which  will  revise  45  C3vR 
Part  307  to  reflect  these  requirements. 

These  regulations  specify  the 
conditions  that  States  must  meet  in 
order  to  receive  funding  (both  enhanced 
and  regular)  and  certification.  Under 
these  rules,  we  will  set  out  provisions 
to:  ensure  the  coordination  of  Federal 
financial  participation  and  States' 
progress  toward  implementing 
PRWORA  system  requirements;  hold 
States  accountable  for  ensuring  that 
their  automation  plans  are  effectively 
designed  and  implemented;  and,  enable 
States  to  produce  the  results  envisioned 
under  PRWORA.  Because  of  the 
interrelationship  between  these  two 
rules,  ACF  will  assess  comments  on 
both  rules  and  issue  final  rules  in  a 
coordinated  manner. 

In  addition,  ACF  will  revise  the 
existing  OCSE  pubUcation,  "Automated 
Systems  for  Child  Support  Enforcement: 
A  Guide  for  States"  through  the 
issuance  of  a  series  of  action 
transmittals  to  explain  the  new  and 
revised  child  support  enforcement 
system  functional  requirements.  Each 
action  transmittal  will  be  circulated  in 
draft  form  for  review  and  comment  by 
the  States  before  a  final  dociunent  is 
issued. 

Limitation  on  Payments  to  States 

Section  344(b)(2)  of  PRWORA  limits 
the  Federal  share  of  payments  at  the  80 
percent  rate  to  $400,000,000  over  fiscal 
years  1996  through  2001.  The  proposed 
§  307.31(e)  therefore  provides  that  FFP 
at  the  80  percent  rate  may  not  exceed 
$400,000,000  in  the  aggregate  for  fiscal 
years  1996  through  2001. 

We  include  the  amount  of  the  funding 
limitation  in  the  regulation  because  it 
caps  the  funds  available  to  each  State  at 
the  special  eiatching  rate.  The  statute 
requires  an  allocation  of  the  available 
$400,000,000  based  on  a  formula 
established  by  the  Secretary,  HHS. 

State  implementation  of  all  automated 
systems  requirements  enacted  with  the 
Family  Support  Act  of  1988  is  to  be 
accomplished  by  October  1, 1997. 
Subsequent  requirements  enacted  with 
or  before  PRWORA  must  be  met  by 
October  1,  2000.  For  fiscal  years  1996 


through  2001,  the  FFP  rate  for  the 
provisions  of  this  section  is  80  percent. 
Although  system  implementation  must 
be  completed  no  later  than  October  1, 
2000,  Federal  funds  at  the  80  percent 
FFP  rate  remain  available  through 
September  30,  2001,  to  accommodate 
contractually  mandated  "holdback" 
payments  and  other  system 
implementation-related  expenses. 

As  indicated  above,  FFP  at  the  80 
percent  rate  is  available  only  for 
expenditures  made  by  a  State  on  or 
before  September  30,  2001,  for  system 
development  and  implementation 
activities  which  meet  all  statutory  and 
regulatory  requirements.  Under  section 
1132  of  the  Act  and  Federal  regulations 
at  45  CFR  part  95,  subpart  A,  States 
have  two  years  fix)m  the  end  of  a  quarter 
in  which  an  expenditure  is  made  to  file 
a  claim  for  Federal  funding  for  that  cost. 
Therefore,  approved  system 
implementation  expenditures  made  in 
2001  may  be  claimed  for  Federal 
funding  at  the  80  percent  FFP  rate  as 
late  as  2003. 

Allocation  Form  ula 

Section  344(b)(2)(C)  of  PRWORA 
requires  the  Secretary  to  allocate  by 
formula  the  $400,000,000  available  at 
the  80  percent  FFP  rate.  This  section 
specifies  that  the  formula  take  into 
account  the  relative  size  of  State  IV-D 
caseloads  and  the  level  of  automation 
needed  to  meet  applicable  automatic 
data  processing  requirements.  The 
legislative  history  does  not  elaborate  on 
the  meaning  of  these  factors. 

The  allocation  formula  proposed  in 
this  section  is  the  product  of 
consultation  with  a  wide  range  of 
stakeholders.  We  sought  information 
from  child  support  enforcement  systems 
experts,  financial  experts,  economists, 
State  rV-D  directors,  and  national 
associations.  Before  drafting  regulations 
we  asked  States  to  suggest  approaches 
for  allocating  the  available  Federal  share 
of  the  funds.  In  a  number  of  open 
forums  we  sought  suggestions  for  the 
allocation  formula.  An  internal  working 
group  considered  the  information  from 
States,  reviewed  the  suggestions,  then 
developed  the  proposed  allocation 
formula. 

Simply  stated,  the  proposed  formula 
first  allots  a  base  amount  of  $2,000,000 
to  each  State  to  take  into  account  the 
level  of  automation  needed  to  meet  the 
automated  data  processing  requiremepts 
of  title  rV-D.  The  formula,  then,  allots 
an  additional  amount  to  States  based  on 
both  their  reported  FV-D  caseload  and 
their  potential  caseload  based  on  Census 
data  on  children  living  with  one  parent. 

As  indicated  earlier,  we  use  "State"  as 
the  inclusive  term  for  States,  Territories 


and  systems  described  in  42  U.S.C. 
655(a)(3)(B)(iii)  (455(a)(3)(B)(iii)  of  the 
Act)  as  amended  by  section  5555  of  the 
Balanced  Budget  Act  of  1997.  The 
technical  amendments  to  section 
455(a)(3)(B)  of  the  Act  changed  the 
entities  included  in  the  allocation 
formula  by  adding  "system"  to  States. 
As  noted  earlier,  we  believe  that  the  Los 
Angeles  County  child  support 
enforcement  system  is  the  only  non- 
State  system  which  meets  the 
requirements  specified  in  section 
455(a)(3)(B)(iii)oftheAct. 

Before  considering  a  base  level  of 
funding,  we  examined  several 
approaches  for  taking  into  account 
States'  level  of  automation.  First,  we 
contemplated  allocating  funds  based  on 
the  certification  status  of  a  State's  child 
support  enforcement  automated  system. 
However,  we  were  advised  of  several 
flaws  in  this  approach:  it  does  not 
reflect  current  automation  needs;  it 
could  reward  States  that  are  behind 
schedule  and  not  certified  for  Family 
Support  Act  standards  by  giving  them  a 
larger  allocation  to  meet  PRWORA 
requirements  and  complete  their 
statewide  automated  systems;  and,  it 
could  advantage  States  with  certified 
but  obsolete  systems.  We  then 
considered  establishing  a  ranking 
system  based  on  dollars  invested  in 
systems  to  date.  This  approach  is 
problematic  because  it  penalizes  States 
that  were  early  developers  of  child 
support  enforcement  systems  and  it 
does  not  address  the  new  requirements. 
We  also  considered  grading  States' 
systems  on  a  set  of  criteria,  but  we  came 
to  believe  that  this  was  an  overly 
complex  approach  with  numerous  and 
subjective  variables. 

As  an  ahemative,  several  States 
suggested  that  the  formula  allocate  a 
base  amount  to  each  State  to  take  into 
account  the  level  of  automation.  This  is 
the  approach  we  are  proposing  in  the 
following  formula. 

Using  a  funding  base  and  then  varying 
the  allocation  by  current  and  potential 
caseload  reflects  the  flexibifity  States 
have,  and  have  had,  in  designing  their 
systems.  Each  State  develops  its  system 
to  meet  its  particular  needs.  Thus,  each 
State's  system  development  plan  takes 
into  account  factors  such  as:  caseload 
size;  organization  (county  administered, 
state-administered,  court  involvement); 
State  and  local  business  practices  for 
case  processing  and  management;  the 
process  for  setting  and  enforcing  orders 
(court  or  administrative  process); 
responsiveness  and  capacity  of  its 
contractors;  State  planning  process; 
availability  of  State  funding  and 
resources. 
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A  number  of  areas  common  to  all 
State  systems  will  need  additional 
investment  in  order  to  meet  the  new 
PRWORA  requirements.  Primarily,  the 
increased  systems  costs  are  associated 
with  changes  in  distribution, 
perfonnance  indicators,  reporting, 
interfaces  and  case  management,  the 
State  Case  Registry  and  wage 
withholding  activities  on  non-IV-D 
cases.  Therefore,  we  believe  it  is 
reasonable  to  allocate  a  base  amoimt  to 
each  State. 

A  base  level  of  funding  for  each  State 
takes  into  account  the  level  of 
automation  by  recognizing  that  all 
States  have  similar  costs  for  plaiming, 
design,  programming  and  development 
regardless  of  the  size  of  their  caseloads. 
A  minimum  amount  is  provided  to  each 
State  to  ensure  support  for  a  State's 
development  effort.  In  order  to  treat 
States  fairly  in  determining  this 
minimum  level  of  funding,  we  looked  to 
our  experience  with  basic  project  costs 
(e.g.,  planning,  design,  programming, 
and  development).  We  believe  a  base 
amoimt  of  $2,000,000  per  State  fairly 
represents  the  start-up  costs  which  are 
common  to  all  States.  Table  2  in 
Appendix  A  shows  the  distribution  of 
the  base  amount  to  each  State,  Territory 
and  Los  Angeles  County. 

States  suggested  various  percentages 
of  the  available  funds  which  should  be 
set  aside  to  distribute  as  equal  base 
amounts  to  each  State.  Obviously,  as  the 
portion  of  the  funds  designated  for  the 
base  amount  increases,  the  portion 
available  to  distribute  based  on  relative 
caseload  size  decreases.  Changes  in  the 
portion  set  aside  for  minimum  funding 
to  each  State  could  advantage  or 
disadvantage  some  States  (e.g., 
allocating  a  larger  percentage  of  funds  to 
a  base  amount  advantages  States  with 
small  caseloads).  Allocating  a  minimum 
of  $2,000,000  to  each  State  accounts  for 
a  little  over  one-quarter  of  the 
$400,000,000  available  from  federal 
funds.  As  discussed  in  the  following 
paragraphs,  o\u  proposal  for  taking  into 
accoimt  the  relative  size  of  State  FV-D 
caseloads  in  the  allocation  formula  also 
considers  the  scope  of  changes  that 
States  must  make  in  their  child  support 
enforcement  systems  to  meet  PRWORA 
requirements.  Therefore,  we  believe  that 
using  one-quarter  of  the  available  funds 
for  the  base  amount  is  reasonable. 
In  addition  to  the  base  level  of 
funding  which  takes  into  account  States' 
levels  of  automation,  the  proposed 
allocation  formula's  catral^tion  of 
relative  caseload  size  also  addresses  the 
changes  that  States  must  make  in  their 
child  support  enforcement  systems  in 
order  to  meet  PRWORA  requirements. 
Section  311  of  PRWORA  mandates  that 


child  support  enforcement  systems 
include  information  on  all  new  and 
modified  child  support  orders  in  the 
State  as  of  October  1, 1998  as  well  as 
information  on  all  cases  receiving 
services  under  title  IV-D.  Effectively, 
this  increases  the  potential  child 
support  enforcement  caseload 
maintained  on  a  State's  automated 
system  to  include  almost  all  children  in 
a  State  who  are  not  living  with  both 
parents.  Since  the  majority  of  States 
must  increase  their  automated  systems 
capacity  because  of  this  expanding 
caseload,  the  use  of  a  census  factor 
based  on  the  size  of  the  child 
population  not  living  with  both  parents 
helps  take  Into  account  the  need  for 
additional  capacity  building. 

With  this  in  mind,  the  proposed 
formula  allocates  the  remaining  funds, 
after  the  base  amount  is  assigned  to  each 
State,  by  an  Allocation  Factor.  A 
Caseload  Factor  and  a  Census  Factor  are 
averaged  to  yield  the  Allocation  Factor. 
Table  1  shows  by  State  the  calculation 
of  the  Allocation  Factor  from  caseload 
and  census  data. 

At  this  time  caseload  and  census  data 
are  not  available  for  Los  Angeles 
County.  Therefore,  the  tables  in 
appendix  A  show  a  base  amount 
allocated  to  Los  Angeles  County  and 
blank  cells  for  the  caseload  factor  and 
the  census  factor.  With  a  base  amount 
assigned  for  Los  Angeles  Coimty,  we 
can  calculate  the  total  remaining  funds 
available  for  allocation  among  the  other 
States.  California's  caseload  factor  and 
census  factor  represent  the  total  for  the 
State,  including  Los  Angeles  County. 
The  California  IV-D  agency  and  the  Los 
Angeles  County  IV-D  agency  have  been 
asked  to  provide  us  with  caseload  and 
census  data,  as  described  below, 
showing  Los  Angeles  County's  share  of 
the  California  total. 

The  Caseload  Factor  is  the  ratio  of  the 
six-year  average  IV-D  caseload  as 
reported  by  a  State  to  the  OCSE  for 
fiscal  years  1990-1995  to  the  total  six- 
year  average  caseload  in  all  States  for 
the  same  period.  States  differ  in  the 
percentage  of  total  child  support  cases 
which  receive  IV-D  services  and  thus, 
are  included  in  the  IV-D  system.  For 
example,  some  States  routinely  include 
all  court-ordered  support  cases  in  the 
child  support  enforcement  system.  In 
addition,  all  States  have  some 
duplication  in  their  caseload  coimt  due 
to  interstate  cases.  To  compensate  for 
counting  variations,  we  propose 
averaging  the  caseloads  as  reported  by 
States  for  fiscal  years  1990-1995.  We 
considered  using  shorter  periods  for 
averaging,  (e.g.,  2  years,  4  years)  but  we 
decided  on  the  period  from  1990-1995 


because  it  minimizes  variations  in  each 
State's  reported  caseload. 

The  Census  Factor  is  the  ratio  of  the 
number  of  children  in  a  State  with  one 
parent  living  elsewhere  as  reported  in 
the  1992  Current  Population  Survey- 
Child  Support  Supplement  to  the  total 
number  of  such  chilctren  in  all  States. 
Data  will  be  taken  from  the  most  recent 
Current  Population  Survey-Child 
Support  Supi^ement,  which  is  a 
national  survey  conducted  by  the 
Census  Bureau  every  two  years.  We 
propose  to  use  census  data  on  children 
with  one  parent  living  elsewhere 
because  this  represents  the  maximum 
niunber  of  children  living  in  the  State 
who  could  potentially  receive  services 
from  the  IV-D  program. 

Note:  It  is  also  the  same  data  set  required 
by  statute  to  determine  the  allotments  for  the 
Access  and  Visitation  Grants  which  the 
OCSE  will  issue  to  the  States  under  section 
391  of  PRWORA. 

Therefore,  the  proposed  §  307.31(f) 
provides  that  payments  to  individual 
States  will  be  equal  to  the  sum  of  a 
$2,000,000  base  amoimt  and  an 
additional  amoimt  as  determined  by  the 
Allocation  Factor.  The  Allocation  Factor 
is  an  average  of  the  Caseload  and 
Census  Factors  which  yields  the 
percentage  that  is  used  to  calculate  a 
State's  allocation  of  the  $400,000,000 
(less  the  amounts  set  aside  for  the  base). 

Table  1  shows  by  State  the  Caseload 
Factors  and  the  Census  Factors  and  the 
calculation  of  the  Allocation  Factor. 
Table  2  displays  the  amount  each  State 
would  be  allotted  frxjm  the  $400,000,000 
under  the  proposed  allocation  formula. 
The  tables  are  printed  in  Attachment  A 
at  the  end  of  this  NPRM. 

Regulatory  laipact  Analysis 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles. 

Regulatory  Flexibility  Analjrsis 

Consistent  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354)  which 
requires  the  Federal  Government  to 
anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  on 
small  business  and  other  small  entities, 
the  Secretary  certifies  that  this  rule  has 
no  significant  effect  on  a  substantial 
nimiber  of  small  entities.  The  primary 
impact  of  this  proposed  regulation  is  on 
State  governments.  State  governments 
are  not  considered  small  entities  under 
the  Act.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 
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Unfunded  Mandates  Act 

The  Department  has  determined  that 
this  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4). 

List  of  Subjects  in  45  CFR  Part  307 

Child  support,  Computer  technology, 
Grant  programs — social  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.023,  Child  Support 
Enforcement  Program) 

Dated:  September  19, 1997. 

Olivia  A.  Golden, 

Principal  Deputy  Assistant  Secretary  for 
Children  and  Families. 

Approved:  November  5, 1997. 

Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  part  307  is  proposed 
to  be  amended  as  follows: 

PART  307— COMPUTERIZED 
SUPPORT  ENFORCEMENT  SYSTEMS 

1.  The  authority  citation  for  part  307 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  652  through  658. 664, 
666  through  669 A,  and  1302. 

2.  A  new  §  307.31  is  added  to  read  as 
follows: 

§  307.31    Federal  flnanciai  participation  at 
the  80  percent  rate  for  computerized 
eupport  enforcement  systema. 

(a)  Conditions  that  must  be  met  for  80 
percent  FFP.  Until  September  30,  2001, 
Federal  financial  participation  is 
available  at  the  80  percent  rate  to  States, 
Territories  and  systems  defined  in  42 
U.S.C.  655(a)(3)(BKiii)  (455(a)(3)(B)(iii) 
of  the  Act)  (hereafter  referred  to  as 
"States")  for  expenditures  for  the 
planning,  design,  development, 
installation,  or  enhancement  of  a 
computerized  support  enforcement 
system  meeting  the  requirements  as 
described  in  §§307.5  and  307.10  of  this 
part  or  42  U.S.C  654(16)  (454(16)  of  the 
Act),  if: 

(1)  The  Office  has  approved  an  APD 
in  accordance  with  §  307.15  of  this  part; 

(2)  The  Office  determines  that  the 
system  meets  the  requirements  specified 
in  §  307.10,  or  42  U.S.C  654(16)  (454(16) 
of  the  Act); 

(3)  The  Office  determines  that  the 
expenditures  incurred  are  consistent 
with  the  approved  APD; 

(4)  The  Office  determines  that  the 
computerized  support  enforcement 
system  is  designed  effectively  and 
efficiently  and  will  improve  the 
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management  and  administration  of  the 
State  rV-D  plan; 

(5)  The  State  IV-D  agency  agrees  in 
writing  to  use  the  system  for  a  period  of 
time  which  is  consistent  with  the  APD 
approved  by  the  Office;  and 

(6)  The  State  or  local  government  has 
ownership  rights  in  software,  software 
modifications  and  associated 
documentation  that  is  designed, 
developed,  installed  or  enhanced  under 
this  section  subject  to  the  Department  of 
Health  and  Human  Services  license 
specified  in  paragraph  (c)  of  this 
section. 

(b)  Federal  financial  participation  in 
the  costs  of  hardware  and  proprietary 
software.  (1)  Until  September  30,  2001, 
FFP  at  the  80  percent  rate  is  available 
for  expenditxires  for  the  rental  or 
purchase  of  hardware  for  the  planning, 
design,  development,  installation,  or 
enhancement  of  a  computerized  support 
enforcement  system  as  described  in 

§  307.10  or  42  U.S.C  654(16)  (454(16)  of 
the  Act). 

(2)  Until  September  30,  2001,  FFP  at 
the  80  percent  rate  is  available  for  the 
rental  or  purchase  of  proprietary 
operating/vendor  software  necessary  for 
the  operation  of  hardware  during  the 
planning,  design,  development, 
installation,  enhancement  or  operation 
of  a  computerized  support  enforcement 
system  in  accordance  with  the  OCSE 
guideline  entitled  "Automated  Systems 
for  Child  Support  Enforcement:  A  Guide 
for  States."  FFP  at  the  80  percent  rate  is 
not  available  for  proprietary  application 
software  developed  specifically  for  a 
computerized  support  enforcement 
system.  (See  §  307.35  regarding 
reimbursement  at  the  applicable 
matching  rate.) 

(c)  HHS  rights  to  software.  The 
Department  of  Health  and  Human 
Services  reserves  a  royalty-free,  non- 
exclusive and  irrevocable  license  to 
reproduce,  publish  or  otherwise  use, 
and  to  authorize  others  to  use  for 
Federal  government  purposes,  software, 
software  modifications,  and 
documentation  developed  under 

§  307.10  or  42  U.S.C  654(16)  (454(16)  of 
the  Act).  This  license  would  permit  the 
Department  to  authorize  the  use  of 
software,  softwan»  modifications  and 
documentation  deyeloped  under 
§  307.10  or  42  U.S.C  654(16)  (454(16)  of 
the  Act)  in  another  project  or  activity 
funded  by  the  Federal  government. 

(d)  Consequences  of  suspension  of  the 
APD.  If  the  Office  suspends  approval  of 
an  APD  in  accordance  with  §  307.40 
during  the  planning,  design, 
development,  installation,  enhancement 
or  operation  of  the  system: 


(1)  The  Office  shall  disallow  FFP  as 
of  the  date  the  State  failed  to  comply 
substantially  with  the  approved  APD; 
and 

(2)  FFP  at  the  80  percent  and 
applicable  matching  rates  is  not 
available  in  any  expenditure  incurred 
under  the  APD  after  the  date  of  the 
suspension  until  the  date  the  Office 
determines  that  the  State  has  taken  the 
actions  specified  in  the  notice  of 
suspension  described  in  §  307.40(a)  of 
this  part.  The  Office  will  notify  the  State 
in  writing  upon  making  such  a 
determination. 

(e)  Limitation  on  80  percent  funding. 
Federal  financial  participation  at  the  80 
percent  rate  may  not  exceed 
$400,000,000  in  the  aggregate  for  fiscal 
years  1996  through  2001. 

(f)  Allocation  formula.  Payments  at 
the  80  percent  rate  to  individual  States, 
Territories  and  systems  defined  in  42 
U.S.C.  §655(a)(3)(B)(iii)  (455(a)(3)(B)(iii) 
of  the  Act)  (hereafter  referred  to  as 
"States")  will  be  equal  to  the  sum  of: 

(1)  A  base  amount  of  $2,000,000;  and 

(2)  An  additional  amount  defined  as 
the  Allocation  Factor  computed  as 
follows: 

(i)  Allocation  Factor — an  average  of 
the  Caseload  and  Census  Factors  which 
yields  the  percentage  that  is  used  to 
calculate  a  State's  allocation  of  the 
funds  available,  less  amounts  set  aside 
pursuant  to  paragraph  (f)(1)  of  this 
section. 

(ii)  Caseload  Factor— a  ratio  of  the  six- 
year  average  IV-D  caseload  as  reported 
by  a  State  for  fiscal  years  1990  through 
1995  to  the  total  six-yetu  average  IV-D 
caseload  in  all  States  for  the  same 
period; 

(iii)  Census  Factor— a  ratio  of  the 
number  of  children  in  a  State  with  one 
parent  living  elsewhere  as  reported  in 
the  1992  Current  Population  Survey — 
Child  Support  Supplement  to  the  total 
number  of  such  children  in  all  States. 

3.  In  §  307.40  paragraph  (a)(1)  is 
amended  by  adding  "§  307.31(d)"  at  the 
end  of  the  last  sentence.  The  addition 
reads  as  follows: 

S  307.40    Suapension  of  approval  of 
advance  planning  documanta  for 
computerized  aupport  enforcement 
ayatema. 

(a)  *  *  *  Federal  funding  will  be 
disallowed  as  described  in  §  307.30(d) 
and  §  307.31(d). 


Appendix  A— Proposed  Allocation 
Tables 

Note:  Appendix  A  will  not  be  codified  in 
Title  45  of  the  Code  of  Federal  Regulations. 
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Table  1  .—Calculation  of  Allocation  Factor  From  Caseload  and  Census  Data 


I 


Alabama 

Alaska  

Arizona  

Arkansas 

California - 

Los  Angeles  County* 

Cotorado  

ConnectKut 

Delaware 

District  of  Columbia  .. 

FkxkJa 

Georgia 

Guam  

Hawaii  

Waho 

Illinois 

Induna  


Kartsas 

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  .. 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana 

t^ebraska 

Nevada  

New  Hampshire 

New-Jersey 

New  Mexkx) 

New  York  

North  Carolina  .. 

North  Dakota 

Ohio  

Oklahoma 

Oregon 

Pennsylvania  .... 

Puerto  Rico 

Rhode  Island  .... 
South  Carolina  . 
South  Dakota  ... 

Ter>nessee  

Texas  

Utah  

Vermont  

Virgin  Islands  ... 

Virginia 

Washington  

West  Virginia  .... 

Wtocortsin 

'Wyonrwig 


Caseload  6 
yr  avg. 


Totals 


290.391 
42,954 
240,814 
111.852 
1,682,256 
0 
166.360 
167,175 
44,417 
78.327 
795,006 
460,993 
5.788 
59,662 
50,243 
695,072 
610.335 
.  137,349 
115.061 
259,739 
258.556 
64,203 
310,502 
234,721 
1.239,750 
195.708 
254,350 
312,990 
29,676 
118,598 
64,867 
38,461 
530,061 
64,995 
1,053.781 
381,598 
31,981 
879,306 
117,380 
221,282 
851.155 
184,548 
70,281 
186,716 
25.440 
486,970 
641.667 
79.955 
18.577 
10.704 
300.239 
294.085 
83,599 
365,825 
29,279 


%  of  case- 
load 


16,045,594 


Census — 92 
chlkjren 


1.81 
0.27 
1.50 
0.70 
10.48 
0.00 
1.04 
1.04 
0.28 
0.49 
4.95 
2.87 
0.04 
0.37 
0.31 
4.33 
3.80 
0.86 
0.72 
1.62 
1.61 
0.40 
1.94 
1.46 
7.73 
1.22 
1.59 
1.95 
0.18 
0.74 
0.40 
0.24 
3.30 
0.41 
6.57 
2.38 
0.20 
5.48 
0.73 
1.38 
5.30 
1.15 
0.44 
1.16 
0.16 
3.03 
4.00 
0.50 
0.12 
0.07 
1.87 
1.83 
0.52 
2.28 
0.18 


100.00 


%  of  census 


345,570 
27,765 
271.870 
187.640 
2.178.600 
0 
182.320 
242.910 
68.966 
61.788 
1,043,100 
428,450 
6,772 
79,211 
70,539 
879,600 
690,510 
174,860 
227,530 
362.530 
402.430 
70.932 
366.710 
336.030 
757,680 
357,560 
268,880 
339,170 
55,911 
90.157 
80.703 
56.581 
395,560 
138.260 
1.363.500 
45730 
32.165 
785.450 
200.790 
222.130 
696.690 
215.949 
44.712 
254.370 
48.647 
394.230 
1.377.800 
142.460 
40.292 
12,525 
379,610 
346,700 
111,830 
374.170 
27.763 


18.775.849 


Altocatkm 
factor 


1.84 
0.15 
1.45 
1.00 
11.60 
0.00 
0.97 
1.29 
0.37 
0.33 
5.56 
2.28 
0.04 
0.42 
0.38 
4.68 
3.68 
0.93 
121 
1.93 
2.14 
0.38 
1.95 
1.79 
4.04 
1.90 
1.43 
1.81 
0.30 
0.48 
0.43 
0.30 
2.11 
0.74 
7.26 
2.44 
0.17 
4.18 
1.07 
1.18 
3.71 
1.15 
0.24 
1.35 
0.26 
2.10 
7.34 
0.76 
0.21 
0.07 
2.02 
1.85 
0.60 
1.99 
0.15 


100.00 


'Currently  Los  Angeles  County  data  are  included  in  California's  data.  I 

Table  2.— Proposed  Allocation  of  Child  Support  Enforcement  Funds  Available  at  80%  EFFP 


1.83 
02O 
1.47. 
0.86 
11.09 
0.00 
1.00 
1.18 
0.33 
0.40 
5.28 
2.55 
0.04 
0.40 
0.35 
4.52 
3.74 
0.90 
0.98 
1.79 
1.90 
0.39 
1.94 
1.64 
5.74 
1.59 
1.50 
1.87 
0.25 
0.60 
0.42 
027 
2.66 
0.58 
6.94 
2.41 
0.18 
4.78 
0.91 
127 
4.45 
1.15 
0.33 
127 
021 
2.53 
5.80 
0.64 
0.17 
0.07 
1.95 
1.84 
0.56 
2.13 
0.16 


100.00 


Alk)cation 

factor 
(percent) 

Federal  caknjiations 

Total  State 
share 

Base  amount 

AUocated 
remainder 

Total  Federal 
share 

Total 

Alabama 

Alaska  

Arizona  

1.83 
0.20 
1.47 
0.86 
11.09 

$2,000,000 
2.000.000 
2,000.000 
2.000.000 
2.000.000 

$5,296,411 

588.959 

4269.736 

2.494,226 

32.153,986 

$7,296,411 
2.588.959 
6269.736 
4,494226 

34,153,986 

$1,824,103 

647240 

1.567.434 

1,123.556 

8.538.496 

$9,120,514 
3236.199 
7.837.170 

Arkansas               

5.617,782 

Ctfifomia 

42,692.482 

JMI 
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Table  2.— Proposed  Allocation  of  Child  Support  Enforcement  Funds  Available  at  80%  EFFP— Continued 


Los  Angeles  County* 

Colorado 

Connecticut  

Delaware 

District  of  Columbia  . 

Florida  

Georgia  

Guam  

Hawaii  

Idaho  

Illinois  

Indiana  

Iowa 

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana  

Net)raska 

Nevada  

New  Hampshire  

New  Jersey  

New  Mexico  

New  York  

North  Carolina 

North  Dakota 

Ohk) 

Oklahoma 

Oregon  .: 

Pennsylvania 

Puerto  Rico  

Rhode  Island 

South  Carolina  

South  Dakota  

Tennessee  

Texas  

Utah 

Vermont 

Virgin  Islands  

Virginia  

Washington  

West  Virginia 

Wisconsin 

Wyoming  


Alkxatkm 

factor 
(percent) 


0.00 

1.00 

1.18 

0.33 

0.40 

528 

2.55 

0.04 

0.40 

0.35 

4,52 

3.74 

0.90 

0.98 

1.79 

1.90 

0.39 

1.94 

1.64 

5.74 

1.59 

1.50 

1.87 

0.25 

0.60 

0.42 

0.27 

2.66 

0.58 

6.94 

2.41 

0.18 

4.78 

0.91 

1.27 

4.45 

1.15 

0.33 

127 

021 

2.53 

5.80 

0.64 

0.17 

0.07 

1.95 

1.84 

0.56 

2.13 

0.16 


Federal  cakxilatnns 


Base  amount 


100.00 


2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2.000,000 
2,000,000 
2,000,000 
2,000,000 
2.000,000 
2,000.000 
2,000.000 
2.000.000 
2.000.000 
2.000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000,000 
2,000.000 
2,000.000 
2,000.000 
2.000,000 
2.000,000 
2,000.000 
2.000.000 
2.000.000 
2.000,000 
2.000,000 
2,000.000 
2,000.000 
2,000.000 
2.000,000 
2.000.000 
2.000.000 
2,000.000 
2.000.000 
2.000.000 


Allocated 
remainder 


110,000,000 


2,903,875 

3,415,271 

944,272 

1,166,907 

15,308.115 

7.407,463 

104.603 

1.156.560 

1.005,900 

13.114,182 

10.833,701 

2.600,140 

2.853.168 

5,182.378 

5,504.825 

1.125.430 

5,639.961 

4.753,331 

16.635.003 

4,607,640 

4,357,564 

5,431.316 

712,782 

1.738,551 

1212,336 

791,530 

7.708.758 

1,692,749 

20,131,601 

6,986,34] 

534.222 

13,864,421 

2,649.783 

3,692,822 

12,890,767 

3,335,419 

957.681 

3,673,449 

617,014 

7,338,813 

16,816,864 

1,852,320 

490273 

193,459 

5.661,088 

5,336,587 

1,627,568 

6.162.828 

475.057 


Total  Federal 
share 


290.000.000 


2.000,000 
4.903,875 
5,415271 
2,944272 
3.166.907 

17.308.115 
9.407.463 
2.104.603 
3.156.560 
3,005.900 

15,114,182 

12,833,701 
4,600,140 
4.853.168 
7.182,378 
7.504,825 
3.125.430 
7.639.961 
6.753.331 

18,635.003 
6,607.640 
6.357,564 
7.431,316 
2.712.782 
3,738.551 
3212,336 
2,791,530 
9.708.758 
3.692,749 

22.131,601 
8,986.341 
2,534,222 

15.864.421 
4,649.783 
5,692.822 

14,890,767 
5.335.419 
2.957.681 
5.673,449 
2.617,014 
9.338.813 

18,816.864 
3,852,320 
2.490273 
2.193.459 
7.661.088 
7,336.587 
3,627,568 
8,162,828 
2,475,057 


400,000.000 


'Included  in  Cairfomia's  alkxated  remainder. 


Total  State 
share 


500,000 

1225.969 

1,353.818 

736.068 

791.727 

4.327.029 

2.351.866 

526,151 

789.140 

751.475 

3,778.545 

3208.425 

1.150.035 

1213292 

1,795.594 

1.876206 

781,358 

1  ^909, 990 

1,688,333 

4,658,751 

1,651,910 

1,589.391 

1,857,829 

678.195 

934,638 

803.084 

697.883 

2,427.190 

923,187 

5.532,900 

2246,585 

633.566 

3.966.105 

1,162.446 

1.423205 

3.722.692 

1,333.855 

739,420 

1,418.362 

654254 

2.334,703 

4,704216 

963.080 

622,568 

548.365 

1.915272 

1.834.147 

906.692 

2.040,707 

618.764 


Total 


2.500,000 
6.129,843 
6.769,088 
3.680,340 
3.958.634 

21,635.143 

11,759.329 
2,630.754 
3.945,699 
3.757,375 

18.892,727 

16,042,126 
5.750,174 
6.066,460 
8.977.972 
9.381,031 
3,906,788 
9.549,951 
8,441.663 

23293.753 
8259.550 
7,946.954 
9289.145 
3.390.977 
4.673.189 
4,015.420 
3.489.413 

12,135.948 
4,615,936 

27,664.501 

11.232.926 
3,167.778 

19.830.526 
5.812228 
7,116.027 

18.613.458 
6.669273 
3.697,101 
7,091.811 
3271268 

11.673,516 

23,521,080 
4.815.400 
3,112,841 
2.741.823 
9.576,360 
9.170.733 
4,534.460 

10203.534 
3.093,822 


100.000,000 


500,000.000 


[FR  Doc.  98-5181  Filed  2-27-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Parti 


[MM  Docket  No.  97-247;  DA  98-354] 


Fees  for  Ancillary  or  Supplementary 
Use  of  Digital  Television  Spectrum 
Pursuant  to  Section  336(e)(1)  of  the 
Telecommunications  Act  of  1996 

AQBCY:  Federal  Communications 

Commission. 

action:  Proposed  rule;  extension  of 

comment  period. 


r:  On  December  18, 1997,  the 
Commission  adopted  a  Notice  of 
Pmposed  Rule  Making  in  this 
proceeding  (FCC  97-414)  ("NPRM") 
regarding  the  assessment  of  fees  for  the 
use  of  digital  television  bitstream  for  the 
provision  of  ancillary  or  supplementary 
services.  Comments  in  this  proceeding 
are  presently  due  March  3, 1998,  and 
reply  comments  are  due  April  2, 1998. 
On  February  19, 1998,  the  National 
Association  of  Broadcasters 
("Petitioner")  submitted  a  Motion  for 
Extension  of  Time  to  file  comments  in 
response  to  the  NPRM,  requesting  that 
the  Commission  extend  the  comment 
deadline  to  May  4, 1998,  and  the  reply 
comment  deadline  to  June  2, 1998.  The 
Motion  for  Extension  of  Time  is  granted. 
DATES:  Comments  are  due  on  or  before 
May  4. 1998  and  Reply  Comments  are 
due  on  or  before  Jime  2, 1998. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Commimications  Commission,  1919  M 
St.,  N.W.,  room  222,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Duvall,  Chief  Economist,  Mass  Media 
Bureau  (202)  418-2600,  Susanna 
Zwerling,  Policy  and  Rules  Division, 
Mass  Media  Bureau  (202)  41&-2140,  or 
Jonathan  Levy,  Office  of  Plans  and 
Pohcy  (202) 418-2030. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Mass  Media  Bureau's 
Order  Granting  Extension  of  Time  for 
Filing  Comments,  DA  98-354  adopted 
February  23, 1998  and  released 
February  23, 1998.  The  full  text  of  this 
Mass  Media  Bureau  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  239),  1919  M 
Street  N.W.,  Washington,  D.C.  The 
complete  text  of  this  Order  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services  (202)  857-3800  2100  M  Street, 
N.W.,  Suite  140,  Washington,  D.C. 
20037. 


Sjmopsis  of  Order 

On  December  18. 1997,  the 
Commission  adopted  a  Notice  of 
Proposed  Rale  Making  in  this 
proceeding  (FCC  97^14)  ("NPRM") 
regarding  the  assessment  of  fees  for  the 
use  of  digital  television  bitstream  for  the 
provision  of  ancillary  or  supplementary 
services.  Comments  in  this  proceeding 
are  presently  due  March  3, 1998,  and 
reply  comments  are  due  April  2, 1998. 
On  February  19, 1998.  the  National 
Association  of  Broadcasters 
("Petitioner")  submitted  a  Motion  for 
Extension  of  Time  to  file  comments  in 
response  to  the  NPRM.  Petitioner 
contends  that  additional  time  is 
necessary  for  the  preparation  of  research 
studies  in  response  to  the  NPRM  which 
have  been  commissioned  by  petitioner 
in  conjunction  with  broadcast  television 
networks.  It  requests  that  the 
Commission  extend  the  comment 
deadline  to  May  4, 1998,  and  the  reply 
comment  deadline  to  June  2, 1998. 

In  section  1.46  of  the  Commission's 
Rules,  it  is  our  poUcy  that  extensions  of 
time  for  filing  comments  in  rulemaking 
proceedings  shall  not  be  routinely 
granted.  However,  because  of  the 
complexity  of  the  instant  proceeding, 
and  the  potential  benefits  of  the 
petitioner's  studies,  we  believe  an 
extension  of  the  comment  deadline  for 
the  NPRM  is  warranted.  In  the  NPRM, 
at  paragraph  27.  the  Commission 
"encouraged[d]  commenters  to  make 
specific  recommendations  as  to  the  level 
of  the  fee  and  type  of  fee  assessment 
program  to  whicii  the  fee  is  to  Be  tied 
and  to  provide  evidence  to  build  a 
record  supporting  those 
recommendations."  To  facilitate  such 
efforts,  we  will  grant  petitioner 
additional  time  to  complete  its  research 
studies  which  can  provide  the 
Commission  a  more  complete  record  in 
this  proceeding. 

Accordingly,  It  is  ordered  that  the 
Motion  for  Extension  of  Time  filed  in 
MM  Docket  No.  97-247  by  the  National 
Association  of  Broadcasters  Is  granted. 
The  time  for  filing  comments  Is 
extended  to  May  4, 1998. 

It  is  further  ordered  that  the  time  for 
filing  reply  comments  Is  extended  to 
June  2, 1996. 

This  action  is  taken  pursuant  to 
authority  foimd  in  sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 
303(r),  and  sections  0.204(b),  0.283,  and 
1.45  of  the  Commission's  Rules,  47  CFR 
0.204(b),  0.283.  and  1.45. 

List  of  Subfects  in  47  CFR  Part  1 

Television,  Television  broadcasting. 


Federal  Conununications  Conunission. 

Roy  J.  Stewart, 

Chief,  S4ass  Media  Bureau. 

fPR  Doc.  9&-5237  Filed  2-27-98;  8:45  am) 

BiLUNQ  CODE  StM-CT-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highwiay  Administration 

49  CFR  Parts  383  and  384 
[FHWA  Doclwt  No.  FHWA-e7-d103] 
BIN  212S-AE28 

Commercial  Driver  Disqiialification 
Provision 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM);  reque6t  for  comments. 

SUMMARY:  The  FHWA  is  proposing 
regulations  specifying  that  commercial 
motor  vehicle  (CMV)  drivers  who  are 
convicted  of  violating  laws  or 
regulations  pertaining  to  railroad- 
highway  grade  crossings  be  disqualified 
from  operating  a  CMV.  This  proposal 
also  would  assess  penalties  against 
employing  motor  carriers  found  to  have 
knowingly  allowed,  permitted, 
authorized,  or  required  a  driver  to 
operate  a  CMV  in  violation  of  laws  or 
regulations  pertaining  to  railroad- 
highway  grade  crossings.  This  action  is 
in  response  to  the  requirements 
specified  in  section  403  of  the  ICC 
Termination  Act  (ICCTA)  of  1995.  The 
purpose  of  this  proposal  is  to  enhance 
the  safety  of  CMV  operations  on  our 
nation's  highways. 

DATES:  Comments  must  be  received  on 
orbefore  May  1,1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written,  signed 
comments  regarding  this  proposal  to 
Docket  Clerk,  U.S.  DOT  Dockets,  Room 
PL-401,  400  Seventh  Street.  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
10  a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Goettee,  Driver  Division, 
Office  of  Motor  Carrier  Research  and 
Standards.  (202)  366-4001.  or  Mr. 
Charles  Medalen,  Office  of  the  Chief 
Counsel,  (202)  366-0834,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
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Highway  Administration,  400  Seventh 
Street,  SW.,  Wa^ngton,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLBMBTTARY  MFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets.  Room  PL-401,  by  using  the 
universal  resoiirce  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  docimient 
may  be  downloaded  using  a  modem  and 
suitable  commimications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661, 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http7/ 
www.nara.gov/nara/fedieg  and  the 
Government  Printing  Office's  database 
at:  http:///www.access.gpo/su docs. 

Background 

The  goal  of  section  403  of  the  ICCTA 
[Pub.  L.  104-88. 109  Stat.  803,  956. 
December  29, 199?,  codified  at  49 
U.S.C.  31310(h)  and  31311(a)(18)]  is  to 
achieve  safer  CMV  driver  behavior 
when  CMVs  are  crossing  railroad- 
highway  grade  crossings.  Section  403 
amended  the  Commercial  Motor  Vehicle 
Safety  Act  (CMVSA)  of  1986  by  adding 
subsection  (h)  to  49  U.S.C.  31310.  The 
amendment  requires  sanctions  and 
penalties  for  CMV  drivers  who  are 
convicted  of  violating  laws  or 
regulations  pertaining  to  railroad- 
hi^way  grade  crossings. 

The  amendment  also  requires 
monetary  penalties  be  assessed  against 
employers  found  to  have  knowingly 
allowed,  permitted,  authorized,  or 
required  an  employee  to  operate  a  CMV 
in  violation  of  a  law  or  regulation 
pertaining  to  railroad-highway  grade 
crossings.  It  requires  States  to  adopt  and 
enforce  the  Federal  sanctions  and 
penalties  prescribed  for  CMV  drivers 
and  employing  motor  carriers  who 
violate  laws  or  regulations  pertaining  to 
railroad-highway  grade  crossings. 

According  to  a  March  1, 1996,  U.S. 
Department  of  Transportation  report  on 
railroad-highway  grdde  crossing 
accidents  for  the  year  1994,  entitled 
"Accidents  Which  Shouldn't  Happen."^ 
615  individuals  were  killed  and  1,961 
persons  were  injured  in  4,979  collisions 
with  trains  at  railroad-highway  grade 


crossings  in  the  United  States.  The  same 
report  says: 

Laws  against  grade  crossing  violations  are 
ineffective  if  they  are  not  enforced  and 
associated  with  penalties  that  are  strong 
enough  to  deter  future  violations.  The  public, 
enforcement  officers,  and  judges  all  need  to 
be  aware  of  the  danger  associated  with  grade 
crossing  violations.  Grade  crossing  safety 
systems  cannot  prevent  collisions  if  the 
parties  that  use  and  control  these  crossings 
do  not  act  responsibly. 

One  of  the  recommendations  in  the 
report  is  that  all  States  should  have  or 
enact  laws  levying  sanctions  includii^ 
fines  and  other  penalties  against  persons 
convicted  of  railroad-highway  grade 
crossing  violations. 

The  follow-up  report*  issued  to  report 
progress  on  implementation  of  the 
recommendations  contained  in  the 
above  report  observed: 

The  principal  finding  of  the  Task  Force 
report  was  thiat  "improved  highway-rail 
grade  crossing  safety  depends  upon  better 
cooperation,  communication,  and  education 
among  responsible  parties  if  accidents  and 
fatalities  are  to  be  reduced  significantly." 

The  FHWA  believes  the  proposed 
changes  contained  in  this  NPRM  will  be 
of  assistance  in  fostering  a  change  in 
how  motor  carriers  perceive  the 
importance  of  railroad-highway  grade 
crossings,  and  thus  will  assist  in 
achieving  greater  cooperation, 
commimicatlon,  and  education 
regarding  this  important  issue  from  the 
perspective  of  commercial  drivers  and 
their  employers. 

Section  Analysis 

Section  383.37    Employer 
Responsibilities 

Section  403  of  the  ICCTA  prescribes 
a  more  stringent  penalty  for  employers 
regarding  railroad-highway  grade 
crossing  violations  than  the  existing 
sanctions  for  employers  using  a  driver 
while  disqualified.  Because  there  is  no 
specific  prohibition  in  the  current 
regulation  to  which  the  prescribed 
sanction  would  apply,  the  FHWA 
proposes  to  add  an  additional  provision 
to  383.37  implementing  this 
requirement. 

Section  383.51    Disqualification  of 
Drivers 

Section  403  of  the  ICCTA  requires  the 
Secretary  to  establish,  by  regulation, 
sanctions  and  penalties  for  drivers 
convicted  of  violating  railroad-highway 
grade  crossing  laws  or  regulations.  The 


'  "Accidents  Which  Shouldn't  Happen:  A  Report 
of  the  Grade  Crossing  Safety  Task  Force  to  Secretary 
Federico  Peiia."  March  1, 1996.  This  task  force 
report  has  been  placed  in  the  public  docket  for  this 
rulemaking. 


*  "Implementation  Report  of  the  USDOT  Grade 
Crossing  Safety  Task  Force:  Report  to  Secretary 
Rodney  E.  Slater,"  June  1, 1997,  publication 
number  FHWA-SA-97-085.  This  task  force  report 
has  been  placed  in  the  public  docket  for  this 
rulemaking. 


ICCTA  requires  the  penalty  for  a  single 
violation  to  be  not  less  than  a  60-day 
disqualification,  but  is  silent  on  how  to 
treat  subsequent  convictions.  Based  on 
the  precedents  estabUshed  for  all  other 
types  of  violations  which  apply  a  longer 
penalty  for  subsequent  convictions,  and 
the  inherent  authority  to  establish 
higher  penalties  for  the  violations 
described,  the  FHWA  proposes  to  revise 
49  CFR  383.51  to  provide  an  increased 
period  of  disqualification  for  subsequent 
convictions. 

In  the  context  of  other  sanctions 
imposed  in  the  CMVSA,  violations  at 
railroad-highway  grade  crossings  rank 
higher  than  other  serious  traffic 
violations,  which  require  sanctions  of 
not  less  than  a  60-day  disquaUfication 
for  the  second  conviction  and  not  less 
than  a  120-day  disqualification 
thereafter.  It  is  proposed  therefore  for  a 
second  or  subsequent  conviction  of  a 
railroad-highway  grade  crossing 
violation,  the  minimum  disqualification 
period  be  120  days.  The  FHWA 
proposes  to  add  a  new  paragraph  (e)  to 
49  CFR  383.51  that  specifically 
estabUshes  these  driver  penalties  for 
this  offense. 

The  ICCTA  is  also  silent  regarding  the 
time  limit  between  first  and  subsequent 
violations.  Referring  again  to  the 
required  sanctions  for  serious  traffic 
violations  in  49  U.S.C.  31310(e).  which 
employs  a  3-year  period,  the  FHWA 
proposes  that  any  subsequent 
conviction  for  violation  of  a  railroad- 
highway  grade  crossing  law  or 
regulation  while  operating  a  CMV  be 
within  3  years  of  an  earlier  conviction. 

Section  383.53    Penalties 

The  ICCTA  amendment  to  49  U.S.C. 
31310  specifically  provides  tkat  any 
motor  carrier  that  knowingly  allows, 
permits,  authorizes,  or  requires  a  driver 
to  operate  a  CMV  in  violation  of  a  law 
or  regulation  pertaining  to  railroad- 
highway  grade  crossings  must  be  subject 
to  a  civil  penalty  of  not  more  than 
$10,000.  The  maximum  level  specified 
in  the  Act  for  this  violation  reflects  the 
concern  about  the  potentially  severe 
safety  consequences  that  can  result  from 
an  illegal  crossing  of  a  raifroad-hlghway 
grade  crossing.  The  FHWA  therefore 
proposes  to  add  a  new  paragraph  (c)  to 
the  penalty  provisions  of  49  CFR  383.53 
to  incorporate  this  sanction  into  this 
section. 

Section  384.223    Railroad-Highway 
Grade  Crossing  Violation 

As  required  by  the  ICCTA  amendment 
to  the  CMVSA,  the  FHWA  proposes  to 
include  the  requirement  for  the  States  to 
adopt  and  enforce  the  sanctions  and 
penalties  relating  to  violations  of 
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railroad-highway  grade  crossing  laws  or 
regulations  as  speciRed  at  §§  383.37, 
383.51,  land  383.53  as  a  new  §  384.223, 
Railroad-highway  grade  crossing 
violation.  Thus  it  is  proposed  as  the 
twenty-third  State  CDL  program 
substantial  compliance  requirement. 
This  proposal  follows  the  intent  of  the 
ICCTA  which  specified  that  States  must 
adopt  and  enforce  the  sanctions  and 
penalties.  For  State  compliance 
purposes,  existing  laws  or  regulations 
that  specifically  apply  to  violation  of 
railroad-highway  grade  crossing 
restrictions,  such  as  reckless  driving  or 
driving  to  endanger,  will  be  sufficient 
for  complying  with  this  requirement, 
provided  a  conviction  for  these  ofienses 
invokes  the  specified  minimum 
disqualification  periods. 

Rulemakiiig  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  that  becomes  available  after 
the  comment  closing  date.  Interested 
persons  should  continue  to  examine  the 
docket  for  new  material.  Nevertheless, 
the  FHWA  may  issue  a  final  rule  on  this 
matter  at  any  time  after  the  close  of  the 
comment  period. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

m 
The  FHWA  has  determined  that  this 
doctunent  does  not  contain  a  significant 
regulatory  action  imder  Executive  Order 
12866  or  a  significant  regulation  imder 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Unfunded  Mandates  Act) 
requires  each  agency  to  assess  the 
effects  of  its  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Any  agency  promulgating 
an  NPRM  likely  to  result  in  a  Federal 
mandate  requiring  expenditures  by  a   , 
State,  local,  or  tribal  government  or  by 
the  private  sector  of  $100  million  or 
more  in  any  one  year  must  prepare  a 
written  statement  incorporating  various 
assessments,  estimates,  and  descriptions 
that  are  delineated  in  the  Unfunded 
Mandates  Act.  The  FHWA  has 
determined  that  the  changes  proposed 


in  this  NPRM  will  not  have  an  impact 
of  $100  million  or  more  in  any  one  year. 

Each  of  the  proposed  changes  is  a 
small  incremental  addition  to  an 
existing  process.  Ehivers  are  already 
being  disqualified  as  a  matter  of  course 
when  convicted  of  certain  violations. 
This  merely  proposes  to  standardize  the 
minimum  amount  of  disqualification 
drivers  must  receive  for  violating 
existing  laws  or  regulations  pertaining 
to  railroad-highway  grade  crossings. 

There  is  a  potential  one-time  mmor 
cost  to  States  that  may  need  to  modify 
existing  laws  to  incorporate  these 
proposed  standardized  railroad-highway 
grade  crossing  provisions.  The  ongoing 
costs  of  being  in  substantial  compliance 
with  the  provisions  in  this  NPRM  are 
part  of  an  existing  State  monitoring 
program,  and  therefore  will  have  very 
little  impact  on  ongoing  State 
operations. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
proposed  rule  on  small  entities.  Based 
on  ^e  evaluation,  the  FHWA  hereby 
certifies  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  is  based  on  the  fact  that 
the  FHWA  believes  the  overwhelming 
majority  of  carriers,  including  small 
carriers,  comply  with  railroad-highway 
grade  crossing  laws  and  regulations. 
Further,  the  FHWA  believes  that  the 
adoption  of  this  proposed  rule 
establishing  driver  disqualification  and 
employer  civil  penalties  will  serve  as  a 
further  deterrent  for  drivers  and/or 
carriers  who  might  otherwise  have 
violated  such  laws  or  regulations. 
Accordingly,  the  FHWA  believes  the 
actual  imposition  of  these  fines  and 
disqualifications  will  be  infrequently 
required. 

Executive  Order  12612    (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  which  directs  departments  and 
agencies  to  be  guided  by  certain 
fundamental  federalism  principles  in 
formulating  and  implementing  policies 
that  have  federalism  implications.  These 
policies,  together  with  the  directions  of 
the  QvlVSA,  have  been  taken  fully  into 
account  in  the  development  of  this 
proposal. 

Tne  federalism  implications  of  the 
commercial  driver's  license  program 
were  addressed  in  detail  in  the  rule 
which  established  the  initial  minimum 
standards  (53  FR  27628,  Thursday,  July 


21, 1988).  A  summary  of  the  points 
covered  in  that  rule  includes: 

(a)  The  Congress  determined  that 
minimum  Federal  standards  were 
required  because  mediimi  and  heavy 
trucks  are  involved  in  a 
disproportionately  large  percentage  of 
fatal  accidents.  The  States  were 
carefully  consulted  in  establishing  the 
minimimi  standards  that  were 
established. 

(b)  The  safety  problem  associated 
with  CMVs  is  national  in  scope, 
requiring  a  consistent  and  reciprocal 
approach  to  licensing,  which  retained 
the  basic  role  of  the  States  in  issuing 
licenses. 

(c)  The  standard  adopted  deliberately 
allowed  maximum  flexibility  to  the 
States  in  implementation  of  this 
program. 

Thus,  it  is  certified  that  the 
specifications  contained  in  this 
document  have  been  assessed  in  light  of 
the  principles,  criteria,  and 
requirements  of  the  Federalism 
Executive  Order,  and  they  accord  fiilly 
with  the  letter  and  spirit  of  the 
President's  Federalism  initiative. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Prqgram  Number  20.217. 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  inteigovenunental 
consultation  on  Federal  programs  and 
activities  to  not  apply  to  this  program. 

Paperwork  Reduction  Act 

For  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520,  this  action  contains  no 
information  requirements  not  already 
approved  for  the  CDL  program  and  its 
associated  information  system,  the 
commercial  driver's  license  information 
system  (CDLIS). 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Enviroimiental  PoUcy  Act  of  1969  (42 
U.S.C.  4211  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification. Number 

A  regulation  identification  nimiber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  dociunent  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 
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List  of  Subjects  in  49  CFR  Parts  383  and 
384 

Conunerdal  driver's  license, 
Conunercial  motor  vehicles,  Highways 
and  roads.  Motor  carriers.  Motor  vehicle 
safety,  and  Railroad-highway  grade 
crossing. 

Issued:  February  23, 1998. 

Kennadi  R.  Wykle, 

Administrate,  Federal  Midway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  proposes  to  amend  Title 
49,  Code  of  Federal  Regulations,  - 
Chapter  m,  as  set  forth  below. 

PART  383-{AMENDED] 

1.  The  authority  citation  for  49  CFR 
Part  383  is  revised  to  read  as  follows: 

Authority:  49  U.S.C  31136,  31301  et  seq.. 
and  31502;  and  49  CFR  1.48. 

2.  Section  383.37  is  revised  to  read  as 
follows: 

S  383.37    Employer  responsitiiiniM. 

No  employer  may  knowingly  allow, 
require,  permit,  or  authorize  a  driver  to 
operate  a  CMV  in  the  United  States: 

(a)  During  any  period  in  which  the 
driver  has  a  CMV  driver's  license 
suspended,  revoked,  or  canceled  by  a 
State,  has  lost  the  right  to  operate  a 
CMV  in  a  State,  or  has  been  disqualified 
from  operating  a  CMV; 

(b)  During  any  period  in  which  the 
driver  has  more  than  one  CMV  driver's 
license,  except  during  the  10-day  period 
beginning  on  the  date  such  driver  is 
issued  a  driver's  license; 

(c)  During  any  period  in  which  the 
driver,  or  the  CMV  he  or  she  is  driving, 
or  the  motor  carrier  operation,  is  subject 
to  an  out-of-service  order;  or 

(d)  In  violation  of  a  law  or  regulation 
pertaining  to  railroad-highway  grade 
crossings. 

3.  In  1 383.51,  paragraph  (e)  is 
redesignated  as  paragraph  (f),  and  a  new 
paragraph  (e)  is  added  to  read  as 
follows: 

1383.51    DIaqiialHIcatlon  of  drtvara. 

(e)  Disqualification  for  railroad- 
highway  grade  crossing  violation — (1) 
General  rule.  A  driver  who  is  convicted 
of  operating  a  CMV  in  violation  of  a  law 
or  regvdation  pertaining  to  railroad- 
highway  grade  crossings  must  be 
disqualified  for  the  period  of  time 
specified  in  paragraph  (e)(2)  of  this 
section. 

(2)  Duration  of  disqualification  for 
railroad-highway  grade  crossing 
violation— {i)  First  violation.  A  driver 
must  be  disquaUfied  for  not  less  than  60 
days,  if  the  driver  is  convicted  of  a  first 


violation  of  a  railroad-highway  grade 
crossing  violation. 

(ii)  Second  or  subsequent  violation.  A 
driver  must  be  disqualified  for  not  less 
than  120  days,  if  during  emy  3-year 
period,  the  driver  is  convicted  of  a 
second  or  subsequent  railroad-highway 
grade  crossing  violation  in  separate 
incidents. 

(0*  *  * 

4.  Section  383.53  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§383.53    Penalties. 

•        •        »        *        • 

(c)  Special  penalties  pertaining  to 
railroad-highway  grade  crossing 
violations.  An  employer  who  is 
convicted  of  a  violation  of  §  383.37(d) 
must  be  subject  to  a  civil  penalty  of  not 
more  than  S10,000. 

PART  384— {AMENDED] 

5.  The  authority  citation  for  49  CFR 
Part  384  continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136,  31301  rt  seq., 
and  31502;  and  49  CFR  1.48. 

6.  Part  384  is  amended  by  adding 
§  384.223  to  read  as  follows: 

§384.223    Railroatf4ilgh«»ay  greda 
croseing  violatloa 

The  State  must  have  and  enforce  laws 
and/or  regulations  apphcable  to  CMV 
drivers  and  their  employers,  as  defined 
in  §  383.5  of  this  title,  which  meet  the 
minimum  requirements  of  §§  383.37(d), 
383.51(e),  and  383.53(c)  of  this  title. 

(FR  Doc.  98-5097  Filed  2-27-98;  8:45  am] 
BNJJNQ  COOE4«10-a-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Parts  663  and  654 
{Docket  Na  FTA-88-34741 
RIN2132-AA61 

"Maintenance"  Under  Deflnitton  of 
Safety-Sensitive  Functions  in  Drug  and 
AicolKM  Rules 

aqBICY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  In  response  to  a  letter  fix>m  an 
attorney  representing  a  large  transit 
system,  the  Federal  Transit 
Administration  (FTA)  propose&io 
require  drug  and  alcohol  testing  of  all 
maintenance  workers,  including  those 
engaged  in  engine,  revenue  service 
vehicle,  and  parts  rebuilding  and 
overhaul.  This  change  would  eliminate 


the  distinction  between  maintenance 
woricers  involved  in  on-going,  daily 
maintenance  and  repair  work  and  those 
who,  on  a  routine  basis,  perform 
rebuilding  and  overhauling  work. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  June  l.,4998. 
addresses:  Written  compients  must 
refer  to  the  docket  nimiber  appearing 
above  and  must  be  submitted  to  the 
United  States  Department  of 
Transportation,  Central  Dockets  Office, 
PL-401, 400  Seventh  Street  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for  inspection 
at  the  above  address  from  10  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Those  desiring  the 
agency  to  acknowledge  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard  with  their 
comments. 

FOR  FURTHER  INFORMATION:  For  program 
issues:  Judy  Meade,  Director  of  the 
Office  of  Safety  and  Security  (202)  366- 
2896  (telephone)  or  (202)  36&-7951 
(fax).  For  legal  issues:  Michael  Connelly, 
Office  of  the  Chief  Counsel  (202)  366- 
4011  (telephone)  or  (202)  366-3809 
(fax).  Electronic  access  to  this  and  other 
rules  may  be  obtained  through  FTA's 
Transit  Safety  Bulletin  Board  at  1-800- 
231-2061,  or  throu^  the  FTA  World 
Wide  Web  home  page  at  http:// 
www.fta.dot.gov;  both  services  are 
available  seven  days  a  week. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  February  5,  1994,  FTA  issued  49 
CFR  parts  653  and  654,  requiring 
recipients  of  certain  categories  of  FTA 
funding  to  test  safety-sensitive 
employees  for  the  use  of  five  prohibited 
drugs,  and  for  the  misuse  of  alcohol. 
The  rules  defined  safety-sensitive 
employees  to  include,  among  others, 
workers  who  maintain  revenue  service 
vehicles  or  equipment  used  in  revenue 
service. 

In  a  series  of  interpretive  letters 
dating  from  1994,  the  FTA  refined  the 
definition  of  safety-sensitive 
maintenance  workers,  in  effect  creating 
two  distinct  classes  of  employees.  On 
the  one  hand  were  those  engaged  in  on- 
going and  routine  repair  and 
maintenance  of  revenue  service  vehicles 
and  equipment.  On  the  other  hand  were, 
those  performing  what  the  FTA  has 
historically  considered  less  routine 
maintenance  such  as  the  overhaul  and 
rebuilding  of  engines,  parts,  and 
vehicles.  The  basis  for  the  FTA's  view 
lay  in  the  rules'  preambles  (59  FR  7535 
(alcohol)  and  59  FR  7575  (drugs)), 
which  noted  that  "only  mechanics  who 
repair  (revenue  service)  vehicles  or 
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perfonn  routine  maintenance  are  the 
types  of  maintenance  workers  covered 
by  the  rules."  The  FTA  focused  on 
routine  maintenance,  and  excluded 
from  coverage  those  workers  performing 
other-than-routine  repair  service. 

On  September  3, 1996,  John 
Goldstein,  President  of  the 
Amalgamated  Transit  Union,  Local  998, 
Milwaukee,  Wisconsin,  sought 
clarification  of  FTA  poUcy  on  random 
testing  of  employees  p>erforming  less 
routine  maintenance,  i.e.,  overhauling 
and  rebuilding  engines.  He  noted  that 
contract  workers  at  the  Milwaiikee 
County  Transit  System  who  did  such 
work  were  not  being  randomly  tested, 
while  employees  of  the  transit  agency 
performing  the  same  work  were  subject 
to  testing. 

On  March  26, 1997,  the  FTA,  in 
keeping  with  previous  interpretations, 
infonned  Goldstein  that  no  worker 
performing  less  than  routine 
maintenance  was  subject  to  testing 
under  FTA  rules,  regardless  for  whom 
they  woriced.  According  to  FTA's 
previously-issued  interpretive  letters, 
the  rules  appUed  only  to  those  safety- 
sensitive  employees  performing  routine, 
day-to-day  maintenance  work. 

In  response  to  the  FTA's  March  26, 
1997.  letter  to  Goldstein.  Ckegg 
Formella,  attorney  for  the  Milwaukee 
Transport  Services,  Inc.,  requested  that 
FTA  reconsider  its  position  regarding 
the  two  categories  of  maintenance 
woriur  testing.  Mr.  Formella's  letter, 
and  that  Eram  Mr.  Goldstein,  pointed 
out  that  the  transit  system  has  reptair 
maintenance  units  dedicated  solely  to 
rebuilding  and  overhaul.  While 
individual  revenue  service  vehicles  are 
oveihauled  and  rebuilt  only 
occasionally  (i.e.,  on  a  less  routine 
basis),  the  employees  who  work  on 
those  vehicles  do  so  on  an  on-going, 
daily  basis.  The  work  load  is  constant; 
a  revenue  service  vehicle  is  always 
being  overhauled  or  rebuilt. 

Mr.  Formella  also  pointed  out  that  the 
Federal  Register  preambles  upon  which 
the  FTA  had  relied  in  its  letters  of 
interpretation  involved  a  distinction, 
not  between  routine  repair  maintenance 
and  less  routine  repair  maintenance,  but 
rather  between  all  repair  maintenance 
and  cleaning  maintenance;  in  that 
context,  the  use  of  the  word  "routine" 
is  superfluous. 

Finally,  Mr.  Formella's  letter  suggests 
that  rebuilding  and  overhaul  repair 
maintenance  is  no  less  important  than 
dally  maintenance,  and  that  in  the 
interest  of  safety,  no  exception  should 
be  extended. 


n.  FTA's  Response 

The  FTA  proposes  to  adopt  Mr. 
Formella's  suggestion  that  all  revenue 
service  repair  maintenance  workers  be 
subject  to  PTA's  drug  and  alcohol 
testing  reqairements,  including  random 
testing.  Such  a  proposal  would 
eliminate  considerable  confusion  over 
what  constitutes  routine  and  less 
routine  maintenance  work. 

A  closer  review  of  the  history  of  the 
rules,  and  specifically  that  portion  of 
the  preamble  upon  which  the  FTA 
relied  when  creating  the  two  categories 
of  repair  maintenance  workers,  is 
instructive.  When  the  regulations  were 
first  proposed  in  1992,  some 
commenteis  were  concerned  that 
considering  as  safety-sensitive  any 
employee  who  "maintain(s)  a  revenue 
service  vehicle"  might  be  too  broad;  the 
commenters  were  concerned  that 
employees  who  clean  such  vehicles 
might  alsoiall  under  the  definition  of 
safety-sensitive  maintenance.  In  1994, 
when  the  final  rules  were  promulgated, 
the  FTA  used  that  opportunity  to  note 
that  only  mechanics,  and  not  cleaning 
crews,  would  be  subject  to  the  rules' 
coverage.  Significantly,  we  noted  that 
the  rules  appUed  to  all  mechanics  "who 
repair  vehicles."  Also,  in  the  rules' 
preambles  (59  FR  7584  (drugs)  and  59 
PR  7544  (alcohol)),  we  noted  that 
"(m)aintaining  a  revenue  service  vehicle 
includes  any  act  which  repairs,  provides 
upkeep  to  a  vehicle,  or  any  other 
process  which  keeps  the  vehicle 
operational" — a  definition  which,  in 
retrospect,  surely  includes  employees 
who  rebuild  and  overhaul  engines, 
parts,  and  revenue  service  vehicles. 

In  a  November  2, 1994,  letter  to  the 
New  York  City  Transit  Authority,  the 
FTA  stressed  that  the  routine  and  on- 
going nature  of  the  maintenance  work 
was  a  "key  criterion"  in  determining 
when  the  rules  applied.  The  FTA  stated 
that  because  rebuilding  and  overhauling 
parts,  engines,  and  revenue  service 
vehicles  were  done  on  only  an 
occasional  basis,  the  rules  ought  not 
apply. 

However,  experience  over  the  last 
four  years  has  shown,  in  fact,  that  some 
workers  who  overhaul  and  rebuild  do  so 
on  a  regular,  on-going  basis.  In  light  of 
this  new  understanding,  the  FTA  has  re- 
evaluated its  earlier  position  to  consider 
whether  overhauling  and  rebuilding 
engines,  parts,  and  vehicles  that  is 
performed  routinely  should  be  included 
in  the  rules.  While  overhaul  and 
rebuilding  is  not  performed  every  day 
on  each  piece  of  equipment,  the  workers 
who  do  siKii  work  do  so  daily  and  on 
a  routine  basis.  We  seek  comment  on 
changing  the  interpretation  of 


"maintaining  a  revenue  service  vehicle 
or  equipment  used  in  revenue  service" 
to  include  ovarhauUng  and  rebuilding 
engines,  parts,  and  revenue  service 
vehicles. 

In  addition,  there  is  now  reason  to 
believe  that  repair  maintenance 
personnel  experience  greater  substance 
abuse  problems  than  other  categories  of 
safety-sensitive  workers.  Statistics 
provided  by  the  transit  industry,  as 
summarized  in  the  Drug  and  Alcohol 
Testing  Results,  1995  Annual  Report 
(FTA-MA-18X018-97-1;  DOT-VNTSC- 
FTA-97-2,  available  fiom  the  FTA 
Office  of  Safety  and  Security)  indicate 
that,  for  both  drugs  and  alcohol,  the 
revenue  vehide  and  equipment 
maintenance  personnel  had  the  highest 
percentage  of  random  and  reasonable 
suspicion  positives: 

"3.2.2.    Random  Drug  Test  Results  •  *  * 
In  addition,  within  the  random  testing 
category,  one  jdb  category  (revenue  vehicle 
and  equipment  maintenance)  consistently 
had  the  highest  percentage  of  positive  drug 
test  results. 

3 . 3    Results  of  Drug  Tests  Presented  by 
Employee  Category  *  *  * 

Tlie  category  with  the  highest  percentage  of 
positive  results  was  revenue  vehicle  and 
equipment  maintenance  with  2.05. 

3.11    Comparison  of  Transit  System  and 
Contractor  Positive  Random  Drug  Test 
Results  •  •  •  In  four  out  of  five  job 
categories,  contractors  had  a  higher 
percentage  of  positive  random  drug  test 
resxilts  than  did  transit  systems  *  •  *  The 
largest  diSarential  was  in  revenue  vehicle 
and  equipment  maintenance  category,  vrhen 
contractors  had  2.99  percent  positive  and 
transit  systems  had  2.01  percent  positive. 

4.2.2    Random  Alcohol  Test  Results  •  •  * 
For  random  alcohol  tests,  the  ravenue  vehicle 
and  equipment  maintenance  employee 
category  had  the  highest  percentage  of 
positive  alcohol  test  results." 

The  1996  data  (soon  to  be  available  in 
the  FTA's.l996  drug  and  alcohol  testing 
results  annual  report)  reinforce  this 
view.  These  statistics  demonstrate  the 
need  to  be  all-inclusive  when  testing 
employees  who  perform  maintenance 
functions. 

There  is  great  sinularity  between  the 
actual  job  functions  of  employees 
performing  on-going  repairs,  and  those 
working  exclusively  on  engine,  parts, 
and  vehicle  overhaul  and  rebuilding.  In 
retrospect,  any  distinction  between  the 
two  categories  is  an  artificial  construct, 
and  there  now  appears  no  basis  to  treat 
them  differently.  To  consider  all  safety- 
sensitive  repair  maintenance  employees 
as  falling  imder  the  regulations'  rubric 
is  consistent,  and  pro-safety.  In  larger 
systems,  the  workera  in  each  of  these 
two  categories  are  generally  drawn  from 
the  same  technical  pool,  with  the  same 
'  skills  and  responsibiUties.  In  smaller 
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systems,  the  employees  who  perform 
the  on-going  maintenance  may  often  be 
the  same  people  rebiiilding  and 
overhauling. 

This  proposal  is  intended  to  apply  to 
all  transit  systems,  their  contractors  that 
perform  safety-sensitive  functions,  and 
all  maintenance  repair  employees;  it  is 
not  meant  to  be  limited  to  those  transit 
systems  with  imits  dedicated  to  engine, 
parts,  and  vehicle  overhaul  and 
rebuilding.  Such  an  inclusive  view  is 
consistent  with  the  regulatory  intent  to 
test  all  safety-sensitive  repair 
maintenance  workers  in  the  interest  of 
public  safety. 

Nothing  in  this  proposal  is  intended 
to  affect  the  present  exemption  of  repair 
maintenance  workers  of  newly 
manufactiired  equipment  or  equipment 
under  the  manufacturer's  warranty,  the 
exemption  extended  to  contract(H«  of 
section  5311  (formerly  section  18) 
systems,  or  contractors  of  section  5309 
(formerly  section  3)  recipients  in  an  area 
under  50,000  in  population. 

m.  Reguktory  Analyses  and  Notices 

This  is  not  a  significant  rule  under 
Executive  Order  12866  or  under  the 
Department's  R^ulatory  Policies  and 
Procedures.  There  are  no  significant 
Federalism  implications  to  warrant 
preparation  of  a  Fednalism  Assessment 
The  Regulatory  Impact  Analysis  used 
for  the  original  1994  rules  assumed  that 
all  maintenance  vnxksn  would  be 
tandcanly  tested  for  drug  and  alcohol 
misuse.  In  1994,  the  FTA  created  a 
limited  exmnption  from  testing  for 
safety-sensitive  workos  who  perfonned 
"less  routine"  maintenance  such  as 
rebuilding  and  overhauling  engines, 
parts,  and  revenue  service  vehicles.  We 
now  propose  to  eliminate  that 
exemption,  and  restore  all  maintenance 


workers  to  the  original  assvmiption  (i.e., 
that  ail  safety-sensitive  workers  would 
be  tested).  Therefore,  the  Department 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  transit  systems: 
this  rule  will  merely  restore 
maintenance  workers  who  overhaul  and 
rebuild  engines,  parts,  and  revenue 
service  vehicles  to  the  pool  of  safety- 
sensitive  workers  to  be  randomly  tested. 
This  rule  does  not  contain  new 
information  collection  reqxiirements  for 
purposes  of  the  Paperwoii:  Reduction 
Act  of  1995,  44  U.S.C.  3501-3520.  This 
is  not  an  unfunded  mandate  because 
this  rule,  if  adopted,  would  cost  State, 
local,  and  tribal  governments  less  than 
$100  million  annually. 

List  of  Sidbiects  in  49  CFR  Parts  653  and 
654 

Alcohol  testing.  Drug  testing.  Grant 
programs-transportation.  Mass 
transportation.  Reporting  and 
recordkeeping  requirements.  Safety  and 
transportation.  Safety-sensitive. 

For  the  reasons  set  forth  in  the 
preamble,  FTA  proposes  to  amend  Title 
49  Code  of  Fedwal  Regulations,  part  653 
and  654  as  follows: 

PART  esa-PREVENTION  OF 
PROHIBITEO  DRUG  USE  IN  TRANSfT 
OPERAT10NS 

1.  The  authority  citation  for  part  653 
continues  to  read  as  follows: 

AnAoritjr:  49  U.S.C  5331, 49  CFR  1.51. 
1653.7    [Amandecg 

2.  Section  653.7  is  amended  by 
adding  the  definition  of  safety-sensitive 
function  to  read  as  follows: 


Safety-sensitive  function  means  any 
of  the  following  duties:  Maintaining 
(including  on-going  repairs  and 
overhaul  and  rebuilding)  a  revenue 
service  vehicle  or  equipment  used  in 
revenue  service,  unless  the  recipient 
receives  section  5309  (formerly  section 
3)  funding,  is  in  an  area  less  than  50,00 
in  population,  and  contracts  out  such 
services,  or  section  5311  (formeriy 
section  18)  funding  and  contracts  out 
such  services. 


PART  654— PREVENTION  OF 
ALCOHOL  MISUSE  IN  TRANSIT 
OPERATIONS 

1.  The  authority  citation  for  part  654 
continues  to  read  as  follows: 

Authority:  49  U3.C.  5331, 49  CFR  1.52. 

1664.7    [AnMndMfl 

2.  Section  654.7  is  amended  by 
adding  the  definition  of  safety-sensitive 
function  to  read  as  follows: 


Safety-sensitive  function  means  any 
of  the  following  duties:  Maintaining 
(including  on-going  repairs  and 
oveihaul  and  r^uilding)  a  revenue 
service  vehicle  or  equipment  used  in 
revenue  service,  unfess  the  redpimt 
receives  section  5309  (fonnerly  section 
3)  funding,  is  in  an  area  less  than  50,00 
in  population,  and  contracts  out  such 
services,  or  section  5311  (formeriy 
section  18)  funding  and  contracts  out 
such  services. 
•        •        •        •        • 

Issued  on:  February  25, 1998. 
Gonim  J.  IJaton, 
Administrator. 

[FR  Doc  98-5275  Filed  2-27-98;  8:45  am] 
iajJM  coof  4tie-i7-u 
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TW8  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  rules  that  are  applicatjle  to  the 
public.  Notices  of  hearings  and  investigations, 
oommittee  meetings,  agency  decisions  and 
njlingB,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

RMMTCh,  Education,  and  EcononHcs 

Notic*  of  th«  National  Agricultural 
Raaaarch,  Extanslon,  Education,  and 
Economica  Advlaory  Board  Moating 

AQBCY:  Research,  Education,  and 
Economics,  USDA. 

ACnON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  United  States 
Department  of  Agriculture  announces  a 
meeting  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board. 

8UPPI.EMENTARY  INFORMATKM:  The 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  which  represents  30 
constituent  categories,  as  specified  in 
section  802  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  No.  104-127),  has  scheduled  a 
National  Stakeholder  Symposium  for 
March  11, 1998,  and  a  General  Advisory 
Board  Meeting,  March  12-13, 1998. 

The  National  Stakeholder  Symposium 
will  engage  stakeholders  (producers, 
industry,  academia,  rural  Americans, 
constmier  public  interest  groups, 
general  public,  and  others)  in  priority- 
setting  discussions  and  topic-related 
briefings  for  USDA  Research,  Education, 
and  Economics  (REE).  Non-rated 
priority  topics  include:  (1)  National 
Agricultural  Genome  Initiative;  (2) 
Emerging  Animal  and  Plant  Issues — 
Preparedness  &  Response  Initiative;  (3) 
Environmental  Stewardship  Initiative; 
(4)  Precision  Agriculture  Initiative;  (5) 
Added  Value  and  New  Use  Products 
Initiative;  (6)  Education  and  Outreach 
Initiative;  (7)  Nutrition  Research 
Initiative:  (8)  Food  Safety  Research 
Initiative;  and  an  over-arching 
Agriculture  Communication  and 
Outreach  Initiative. 


Stakeholders  will  be  invited  to  make 
statements  and  to  hear  from  a  variety  of 
experts  about  some  of  the  state-of-the-art 
research  to  date,  challenges  ahead,  and 
projected  future  benefits  to  the 
agricultujal  commimity.  Also  time  will 
be  allowed  at  the  end  of  the  Symposium 
for  open  discussion  and  audience 
participation. 

The  General  Advisory  Board  Meeting 
on  March  12-13  will  (a)  bring  together 
the  input  from  the  Stakeholder 
Symposium;  (b)  Unk  priorities  to  the  FY 
2000  budget  for  USDA  Research, 
Education,  and  Economics;  (c)  report  on 
Board  recommendations  to  the  Secretary 
on  public  communications;  (d)  discuss 
the  future  of  the  Fund  fpr  Rural  America 
program;  (e)  plan  for  the  July  1998 
Regional  Meeting  in  Utah;  and  (f) 
update  Board  members  on  Working 
Group  activities. 

Dates:  National  Stakeholder 
Symposium:  March  11, 1998,  9:00  a.m. 
to  5:00  p.m.,  General  Meeting:  March 
12-13,  9O0  a.m.  to  5:00  p.m. 

Place:  Holiday  Inn — National  Airport 
(Crystal  City),  1489  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  Grand 
Ballroom. 

Type  of  Meeting:  Open  to  the  public. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person.  All 
statements  will  become  a  part  of  the 
official  records  of  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board  and  will  be  kept  on  file  for  public 
review  in  the  Office  of  the  Advisory 
Board;  Research,  Education,  and 
Economics;  U.S.  Department  of 
Agriculture;  Washington,  D.C.  20250- 
2255. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Hanfinan,  Executive  Director, 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board,  Research,  Education, 
and  Economics  Advisory  Board  Office, 
Room  3918  South  Building,  U.S. 
Department  of  Agriculture,  STOP:  2255, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-2255. 
Telephone:  202-720-3684.  Fax:  202- 
720-6199,  or  e-mail:  lshea@reeusda.gov. 


UMI 


Done  at  Washington,  D.C  this  11th  day  of 
February  1998. 
I.  Miley  Gonzalez, 

Undersecretary,  Research,  Education,  and 
Economics. 

[FR  Doc.  98-5194  Filed  2-27-98;  8:45  ami 
WLUNO  CODE  M10-B-P 

DEPARTMBIT  OF  AGRICULTURE 
Agricultural  Rtarfcatlng  Sarvica 

[SAT9e-001] 

Plant  Variaty  Protaction  Advlaory 
Board;  Opan  Maating 

agency:  Agricultural  Mariceting  Service, 
USDA. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Plant 
Variety  Protection  Advisory  Board. 

DATES:  March  25, 1998, 9  a.m.  to  5  p.m.. 
open  to  the  public. 

ADDRESSES:  The  meeting  will  be  held  in 
the  National  Agricultural  Library 
Building,  Conference  Room  1400 
(Fourteenth  Floor),  Beltsville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Commissioner,  Plant  Variety 
Protection  Office,  Room  500,  National 
Agricultural  Library  Building,  Beltsville, 
Maryland  20705  (301/504-5518). 

SUPPI.EMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub.L. 
No.  92-463  5  U.S.C.  App.),  this  notice 
is  given  concerning  a  Plant  Variety 
Protection  Advisory  Board  meeting.  The 
Board  is  constituted  under  section  7  of 
the  Plant  Variety  Protection  Act  (7 
U.S.C.  2327). 

The  proposed  agenda  for  the  meeting 
will  include  discussions  of:  Plant 
Variety  Protection  Office  Application 
Process,  Plant  Variety  Protection  Office 
Progress  Report,  and  other  related 
topics.  Written  comments  may  be 
submitted  to  the  contact  person  listed 
above  before  or  after  the  meeting. 

Dated:  February  25, 1998. 
Enrique  E.  Figueroa, 
Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  98-5251  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Qrein  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  in  ttte 
Fremont  (NE)  and  Titus  (IN)  Areas  and 
Request  for  Conmwnts  on  the  Frenwnt 
and  Titus  Agenclee 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA), 
USDA. 
action:  Notice. 

summary:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Fremont  Grain  hispection 
Department,  Inc.  (Fremont),  and  Titus 
Grain  Inspection,  Inc.  (Titus),  will  end 
August  31, 1998,  according  to  the  Act. 
GIPSA  is  asking  persons  interested  in 
providing  official  services  in  the 
Fremont  and  Titus  areas  to  submit  an 
application  for  designation.  GIPSA  is 
also  asking  for  comments  on  the 
services  provided  by  Fremont  and  Titus. 
DATES:  Apphcatibns  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  March  31, 1998.  Comments 
are  due  by  May  31, 1998. 
AOl)ftESSES:  Applications  and  comments 
must  be  submitted  to  USDA,  GIPSA, 
Janet  M.  Hart,  Chief,  Review  Branch, 
CompUance  Division,  STOP  3604,  Room 
1647-S,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-3604. 
Applications  and  comments  may  be 
submitted  by  FAX  on  202-690-2755.  If 
an  application  is  submitted  by  FAX, 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
and  comments  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
SW.,  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA's  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicemt  to  provide 
such  official  services.  GIPSA  designated 
Fremont,  main  office  located  in 
Fremont,  Nebraska,  and  Titus,  main 
office  located  in  West  Lafayette, 


Indiana,  to  provide  official  inspection 
services  under  the  Act  on  September  1, 
1995. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  "Aie  designations 
of  Fremont  and  Tifus  end  on  August  31, 
1998,  according  to  the  Act. 

Pursuant  to  Siaction  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
States  of  Iowa  and  Nebraska,  is  assigned 
to  Fremont. 

Carroll  (west  of  U.S.  Route  71);  Clay 
(west  of  U.S.  Rqute  71);  Crawford: 
Dickinson  (west  of  U.  S.  Route  71); 
Harrison  (east  of  State  Route  183); 
O'Brien  (north  of  B24  and  east  of  U.S. 
Route  59);  Osceola  (east  of  U.S.  Route 
59);  and  Shelby  Counties,  Iowa. 

In  Nebraska: 

Bounded  on  the  North  by  U.S.  Route 
20  east  to  the  Pierce  County  line;  the 
eastern  Pierce  County  line;  the  northern 
Wayne,  Cxmiing,  and  Biut  County  lines 
east  to  the  Missouri  River; 

Boimded  on  the  East  by  the  Missouri 
River  south-southeast  to  State  Route  91; 
State  Route  91  west  to  the  Dodge  Coimty 
line;  the  eastern  and  southern  Dodge 
County  lines  west  to  U.S.  Route  17;  U.S. 
Route  n  south  to  the  Saunders  County 
line; 

Bounded  on  the  South  by  the 
southern  Saunders,  Butler,  and  Polk 
County  lines;  and 

Bovmded  on  the  West  by  the  western 
Polk  County  line  north  to  the  Platte 
River;  the  Platte  River  northeast  to  the 
western  Platte  County  line;  the  western 
and  northern  Platte  County  lines  east  to 
U.S.  Route  81;  U.S.  Route  81  north  to 
U.S.  Route  20. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Farmers 
Cooperative,  and  Krumel  Grain  and 
.  Storage,  both  in  Wahoo,  Saunders 
County,  Nebraska  (located  inside 
Omaha  Grain  Inspection  Service,  Inc's, 
area). 

Fremont's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Fremont's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1.  Hastings  Grain  Inspection,  Inc.: 
Fanners  Cooperative  Grain  Company, 
Columbus,  Platte  Coimty,  Nebraska;  and 

2.  Omaha  Grain  Inspection  Service, 
Inc.:  Farmers  Coop  Business 
Association,  Rising  Qty,  Butler  County, 
Nebraska;  and  Farmers  Coop  Business 
Association  (2  elevators),  Shelby,  Polk 
Coimty,  Nebraska. 


Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geo^phic  area,  in  the 
State  of  Indiana,  is  assigned  to  Titus. 

Bounded  on  the  Nortnby  the  northern 
Pulaski  County  line; 

Bounded  on  the  East  by  the  eastern 
and  southern  Pulaski  County  lines;  the 
eastern  White  County  Une;  the  eastern 
Carroll  County  line  south  to  State  Route 
25;  State  Route  25  southwest  to 
Tippecanoe  County;  the  eastern 
Tippecanoe  County  Une; 

Bounded  on  the  South  by  the 
southern  Tippecanoe  County  Une;  the 
eastern  and  southern  Fountain  County 
linfes  west  to  U.S.  Route  41;  and 

Bounded  on  the  West  by  U.S.  Route 
41  north  to  the  northern  Benton  County 
line;  the  northern  Benton  County  line 
east  to  State  Route  55;  State  Route  55 
north  to  U.S.  Route  24;  U.S.  Route  24 
east  to  the  White  County  line;  the 
western  White  and  Pulaski  County 
lines. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Kentland 
Elevator  &  Supply,  Inc..  Boswell,  Benton 
County;  Ehmn  Grain,  Dunn,  Benton 
County;  Kentland  Elevator  &  Supply, 
Inc.,  Earl  Park,  Benton  County;  Demeter, 
Inc.,  Raub,  Benton  County  (located 
inside  Champaign-Danville  Grain 
Inspection  Departments,  Inc's,  arsa); 
and  The  Andersons,  Delphi,  Carroll 
County;  Frick  Services,  Inc.,  Leiters 
Ford,  Fulton  County:  and  Cargill,  Inc., 
Linden,  Montgomery  County  (located 
inside  Frankfort  Grain  Inspection,  Inc's, 
area). 

Titus'  assigned  geographic  area  does 
not  include  the  following  grain  elevators 
inside  Titus'  area  which  have  been  and. 
will  continue  to  be  serviced  by  the 
following  official  agency:  Schneider 
Inspection  Service,  Inc.:  Frick  Services, 
Inc.,  and  Fanners  Grain,  both  in 
Winamac,  JHilaski  County. 

Interested  persons,  including  Fremont 
and  Titus,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  §  800.196(d)  of  the  regulations 
issued  thereunder.  Designation  in  the 
Fremont  and  Titus  areas  is  for  the 
period  beginning  September  1, 1998, 
and  ending  August  31,  2001.  Persons 
wishing  to  apply  for  designation  should 
contact  the  CompUance  Division  at  the 
address  Usted  above  for  forms  and 
information. 

GIPSA  also  is  pubUshing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments  on  the 
Fremont  and  Titus  official  agencies. 
Commentors  are  encouraged  to  submit 
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pertinent  data  concerning  the  Fremont 
and  Titus  official  agencies  including 
infonnation  concerning  the  timeliness, 
cost,  quality  and  scope  of  services 
provided.  All  comments  must  be 
submitted  to  the  Compliance  Division  at 
the  above  address. 

Applications,  comments,  and  other 
available  information  will  be  considered 
in  determining  which  apphcant  will  be 
designated. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  February  23, 1998. 
Nail  E.  Porter. 

Dinctor,  Compliance  Division. 
(FR  Doc.  98-5082  Filed  2-27-98;  8:45  am] 
MLUNQ  OOOE  341»-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Raaourcea  Conaervatlon 
Sarvlce 

Notice  of  Propoaed  Change  to  Section 
IV  of  the  FMd  Office  Technical  Guide 
(FOTG)  of  the  Natural  Raaourcea 
Conaervatlon  Sarvlce  in  Florida 

agency:  Natural  Resources 
Conservation  Service  (NRCS)  in  Florida, 
U.S.  Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Florida  for  review 
and  comment. 

summary:  It  is  the  intention  of  NRCS  in 
Florida  to  issue  the  following  revised 
conservation  practice  standards  for 
Florida:  Conservation  Cover  (Code  327); 
Heavy  Use  Area  Protection,  (Code  561); 
Regulating  Water  in  Drainage  Systems, 
(Code  554);  Structure  for  Water  Control. 
(Code  587);  Terrace,  (Code  600);  and 
Wildlife  Watering  Facility,  (Code  648) 
in  Section  IV  of  the  FOTG. 
DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquire  in  writing  to  T.  Niles  Glasgow, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS).  P.O.  Box 
141510,  Gainesville,  Florida  32614- 
1510.  Copies  of  the  practice  standards 
will  be  made  available  upon  written 
request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 


comment  For  the  next  30  days  the  NRCS 
in  Florida  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period  a  determination 
will  be  made  by  the  NRCS  in  Florida 
regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made. 

Dated:  September  3, 1997. 
R.A.  Balduzci 

Acting  State  Conservationist,  Natural 
Resources  Conservation  Service,  Gainesville. 
Florida. 
[FR  Doc.  98-4923  Filed  2-27-98;  8:45  am) 

BILUNQ  CODE  3410-16-M 


DEPARTMENT  OF  COMMERCE 

Export  Administration 

Esaam  Allcadi;  Export  Priviiegea 

In  the  matter  of:  Essam  Alkadi  (also  known 
as  Essam  Al-Kadi).  P.O.  Box  201.  Damman 
31411.  Saudi  Arabia;  Respondent. 

Decision  and  Order 

On  May  16, 1997,  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (hereinafter 
"BXA"),  issued  a  charging  letter 
initiating  an  administrative  proceeding 
against  Essam  Alkadi,  also  known  as 
Essam  Al-Kadi  (hereinafter  collectively 
referred  to  as  ("Alkadi").  The  charging 
letter  alleged  that  Alkadi  committed  one 
violation  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
C.F.R.  Parts  730-774  (1997))  (hereinafter 
the  "Regulations"),^  issued  pursuant  to 
the  Export  Administration  Act  of  1979, 
as  amended  (50  U.S.C.A.  app.  §§  2401- 
2420  (1991  &  Supp.  1997))  (hereinafter 
the  "Act").2  Specifically,  the  charging 
letter  alleged  Uiat,  on  or  about  December 
17, 1993,  Alkadi  attempted  to  export  a 
U.S.-origin  shotgim  from  the  United 
States  to  Saudi  Arabia  without  obtaining 
from  BXA  the  validated  export  License 
required  by  Section  772.1(b)  of  the 


<  The  alleged  violation  ocoirrbd  in  1993.  The 
Regulations  gpverning  the  violation  at  issue  are 
found  in  the  1993  version  of  the  Code  of  Federal 
Regulations  (15  CF.R.  Parts  768-799  (1993)).  Those 
Regulations  define  the  violation  that  BXA  alleges 
occurred,  and  are  referred  to  hereinafter  as  the 
former  Regulations.  Since  that  time,  the  Regulations 
have  been  reorganized  and  restructured;  the 
restructure  Regulations,  establish  the  procedures 
that  apply  to  the  matters  set  forth  in  this  decisions 
and  order. 

'The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (3  C.F.R.,  1994  Comp.  917  (1995)), 
extended  by  Presidential  Notices  of  August  15, 1995 
(3  C.F.R.,  1995  Comp.  501  (1996)),  August  14, 1996 
(3  C.F.R..  1996  Comp.  298  (1997)),  and  August  13, 
1997  (62  Fed.  Reg.  43629,  August  15, 1997), 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  §§1701-1706  (1991  &  Supp.  1997)). 


former  Regulations,  in  violation  of 
Section  787.3(b)  of  the  former 
Regulations. 

BXA  presented  evidence  that  it 
received  a  signed  return  receipt  on 
August  19, 1997  indicating  that  the 
charging  letter  had  been  delivered. 
Because  the  receipt  was  returned  from 
Saudi  Arabia  undated,  however,  BXA 
does  not  know  the  exact  date  of  service. 
Under  these  circumstances,  BXA 
designated  August  19, 1997,  the  day 
BXA  received  the  return  receipt,  as  the 
date  of  service.  Alkadi  has  foiled  to  file 
an  answer  to  the  charging  letter,  as 
required  by  Section  766.7  of  the 
Regulations,  and  is  therefore  in  default. 
Thus,  pursuant  to  Section  766.7  of  the 
Regulations.  BXA  moved  that  the 
Administrative  Law  Judge  (hereinafter 
the  "ALJ")  find  the  facts  to  be  as  alleged 
in  the  charging  letter  and  render  a 
Recommended  Decision  and  Order. 

Following  BXA's  motion,  the  ALJ 
issued  a  Recommended  Decision  and 
Order  in  which  he  found  the  facts  to  be 
as  alleged  in  the  charging  letter,  and 
concluded  that  those  focts  constitute 
one  violation  of  the  former  Regulations 
by  Alkadi.  as  BXA  alleged.  The  ALJ  also 
agreed  with  BXA's  recommendation  that 
the  appropriate  penalty  to  be  imposed 
for  that  violation  is  a  denial,  for  a  period 
of  three  years,  of  all  of  Alkadi's  export 
privileges.  As  provided  by  Section 
766.22  of  the  Regulations,  the 
Recommended  Decision  and  Order  has 
been  referred  to  me  for  final  action. 

Based  on  my  review  of  the  entire 
record,  I  affirm  the  findings  of  fact  and 
conclusions  of  law  in  the  Recommended 
Decision  and  Order  of  the  ALJ. 

Accordingfv,  it  is  therefore  ordered, 

First,  that,  tor  a  period  of  three  years 
from  the  date  of  this  Order.  Essam 
Alkadi,  also  known  as  Essam  Al-Kadi. 
P.O.  Box  201  Dammam  31411.  Saudi 
Arabia,  may  not.  directly  or  indirectly, 
participate  in  any  way  in  any 
transaction  involving  any  commodity. 
'  software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for.  obtaining,  or  using 
any  license.  License  ExcepticHi,  or 
export  control  document: 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
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other  activity  subject  to  the  Regulations; 


or 


C.  Benefiting  in  any  way  fit)m  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Second,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  fiacihtates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acqmsition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  that  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Third,  that,  after  notice  and 
opportunity  for  comment  as  provided  in 
Section  766.23  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  the  denied 
person  by  affiUation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  made  subject  to  the 
provisions  of  this  Order. 

Fourth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 


Fifth,  that  this  Order  shall  be  served 
on  Alkadi  and  on  BXA,  and  shall  be 
published  in  the  Federal  Register. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Dated:  February  20, 1998. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 
(PR  Doc  98-5261  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Or(torNo.957I 

Qrant  of  Authority  for  Subzone  Status 
the  Qymboree  Corporation;  Apparel 
and  Toys  Warehousing^Dlstribution 
Dixon,  CA 

P*ursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Wheras,  by  an  Act  of  Congress 
approved  Jxme  18, 1934,  an  Act  "To 
provide  for  the  estabUshment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  quaUfied  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  sp>ecial-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Sacramento- Yolo  Port  District  (the  Port 
of  Sacramento),  grantee  of  Foreign- 
Trade  Zone  143,  for  authority  to 
estabUsh  special-purpose  subzone  status 
at  the  warehousing/distribution  (non- 
manufacturing)  facihty  of  The 
Gymboree  Corporation,  located  in 
Dixon,  California,  was  filed  by  the 
Board  on  October  24, 1997,  and  notice 
inviting  pubUc  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  76-97, 
62  FR  58939, 10-31-97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  estabUshment  of  a 


subzone  (Subzone  143C)  at  the 
Gymboree  Corporation  facihty  in  Dixon, 
Cahfomia,  at  the  location  described  in 
the  application,  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§  400.28.  All  quota  merchandise 
shipped  to  the  U.S.  market  from  the 
subzone  shall  be  subject  to  U.S.  visa  and 
quota  requirements,  as  indicated  in  the 
apphcation  record. 

Signed  at  Washington.  DC,  this  19th  day  of 
February  1998. 

Robot  S.  URion. 

Assistant  Secretary  ofCormjt&cefor  Impart 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Domis  PucdDBlli, 

Acting  Executive  Secretary. 

[FR  Doc.  98-5311  Filed  2-27-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  968] 

Grant  of  Authortty  for  Subzone  Status; 
Bayer  Corporation  (Rut)ber 
Chemicals);  Qoose  Creek,  SC 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  8l8-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order. 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-«lu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  estabUshing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facihties 
cannot  serve  the  specific  use  involved; 

Whereas,  an  apphcation  from  the 
South  Carolina  State  Ports  Authority, 
grantee  of  Foreign-Trade  Zone  21,  for 
authority  to  establish  special-purpose 
subzone  status  at  the  rubber  chemicals 
manufacturing  plant  of  Bayer 
Corporation,  in  Goose  Creek,  South 
Carolina,  was  filed  by  the  Board  on 
February  18, 1997,  and  notige  inviting 
pubhc  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  &-97, 62 
FR  9159,  2/28/97;  amended,  62  FR 
26773,  5/15/97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 


examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application,  as 
amended,  is  in  the  puolic  interest; 
Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
rubber  chemicals  manufacturing  plant 
of  Bayer  Cofporation,  located  in  Goose 
Creek,  South  Carolina  (Subzone  2lC),  at 
the  location  described  in  the 
application,  as  amended,  and  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.^8. 

Signed  at  Washington,  E)C.  this  19th  day  of 
February  1998. 
Robert  S.  LaRuna, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennii  PucdnaUi, 

Acting  Executive  Secretary. 

[FR  Doc.  98-5310  Filed  2-27-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-40i-eo6] 

Court  Decision:  Certain  Cut-to-Length 
Cartwn  Steel  Plate  From  Sweden 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  court  decision. 

summary:  On  January  13, 1998,  the 
United  States  Court  of  International 
Trade  ("OT")  affirmed  the 
determination  made  by  the  Department 
of  Commerce  ("the  Department") 
pursuant  to  a  voluntary  remand  of  the 
final  results  of  administrative  review  in 
the  case  of  certain  cut-to-length  carbon 
steel  plate  from  Sweden.  SSAB  Svenkst 
Stal  AB  V.  United  States,  Slip  Op.  98- 
3  (CIT  January  13, 1998).  In  the  remand 
determination,  the  Department 
determined  that  three  types  of  rebates 
given  to  certain  home  market  customers 
should  be  treated  as  direct  selling 
expenses  for  which  a  circumstance-of- 
sale  ("COS")  adjustment  is  appropriate. 

EFFECTIVE  DATE:  January  23, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy  or  Stephen  Jacques,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0374  or  482-1391, 
respectively. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  April  9, 1996,  the  Department 
published  its  final  results  of 
administrative  review  in  the  case  of 
Certain  Cut'to-Length  Carbon  Steel  Plate 
from  Sweden:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  15772  ["Final  Results"]. 
The  review  covered  one  manufacturer/ 
exporter,  SSAB  Svenskt  Stal  AB 
("SSAB"),  of  the  subject  merchandise 
for  the  period  February  4,  1993,  through 
July  31, 1994.  In  the  final  results,  the 
Department  reclassified  SSAB's 
reported  rebates  as  post-sale  price 
adjustments  ("PSPAs")  as  there  was  no 
evidence  that  the  buyer  was  aware  of 
the  conditions  to  be  fulfilled  and  the 
approximate  amoimt  of  the  rebates  at 
the  time  of  sale.  Further,  because 
information  on  the  record  for  this 
review  indicated  that  these  PSPAs  were 
made  and  reported  on  a  customer- 
specific,  not  transaction-specific,  basis, 
the  Department  disallowed  these  PSPAs 
as  direct  adjustments  and  treated  them, 
instead,  as  indirect  expenses. 

Based  on  the  decision  in  Torrington 
Co.  V.  United  States,  82  F.3d  1039  (Fed. 
Cir.  1996),  the  Etepartment  requested  a 
remand  to  reconsider  the  propriety  of 
making  a  COS  adjustment  for  these 
PSPAs.  Thiough  an  examination  of  the 
record,  the  Department  found  that  all 
rebates  were  made  on  either  a  fixed  or 
constant  percentage-of-sales  value  or  on 
a  fixed  and  constant  Swedish  Kroner- 
per-ton  of  total  tonnage  sold.  Therefore, 
the  Department  determined  that  these 
PSPAs  qualified  as  direct  selling 
expenses  warranting  a  COS  adjustment 
to  foreign  market  value. 

The  Department  filed  its 
redetermination  with  the  CIT  on 
October  29, 1997.  See  Final  Results  of 
Redetermination  on  Remand,  SSAB 
Svenskt  Stal  AB  v.  United  States,  Court 
No.  96-05-01372,  Slip  Op.  97-123 
(August  29,  1997)  ["Remand  Results"). 
In  its  Remand  Results,  the  Department 
stated  that  it  would  "instruct  the 
Customs  Service  to  collect  cash  deposits 
at  the  above  rate  [of  7.25%]  for  entries 
from  SSAB  of  cut-to-length  carbon  steel 
plate  from  Sweden"  [Remand  Results  at 
4).  Since  then,  parties  and  the  CIT  have 
agreed  that  such  instructions  would  be 
incorrect  because  the  Department  has 
published  subsequent  administrative 
reviews  that  govern  futiire  cash 
deposits.  Therefore,  cash  deposit  rates 
will  be  governed  not  by  the  rate 
published  in  the  Remand  Results,  but 
by  the  most  recently  completed 
administrative  review,  according  to  the 
Department's  normal  procedures.  See 
Certain  Cat-to-Length  Carbon  Steel  Plate 
from  Sweden:  Final  Results  of 


Antidumping  Duty  Administrative 
Review,  62  FR  46947  (September  5, 
1997).  On  January  13, 1998,  the  CIT 
affirmed  the  Department's  remand 
determination  (with  the  exception  noted 
above). 

As  a  result  of  the  remand 
determination,  the  final  dimiping 
margin  for  the  period  February  4, 1993, 
through  July  31, 1994  is  as  follows: 


Manufacturer/exporter 

Margin 
(percent) 

SSAB  - 

7.25 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  ["Timken").  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
held  that,  pursuant  to  19  U.S.C.  section 
1516a(e],  the  Department  must  publish 
a  notice  of  a  court  decision  which  is  not 
"in  harmony"  with  a  Department 
determination,  and  must  suspend 
Uquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CTTs 
decision  in  SSAB  Svenskt  Stal  AB  on 
January  13, 1998,  constitutes  a  decision 
not  in  harmony  with  the  Department's 
final  results  of  review.  Publication  of 
this  notice  fulBlls  the  Timken 
requirement.  Accordingly,  the 
Department  will  continue  to  suspend 
liquidation  pending  the  expiration  of 
the  period  of  appeal,  or,  if  appealed, 
until  a  "conclusive"  court  decision. 

Dated:  February  23, 1998. 
Robert  S.  LaRutsa, 

Assistant  Secretary  for  Import 
Administration, 

[FR  Doc.  98-5309  Filed  2-27-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Exporters'  Textile  Advisory 
Committee;  Notice  of  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held  on 
April  7, 1998.  The  meeting  will  be  from 
2  p.m.  to  4  p.m.  in  room  1863,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

The  Committee  provides  advice  and 
guidance  to  Department  officials  on  the 
identification  and  surmounting  of 
barriers  to  the  expansion  of  textile 
exports,  and  on  methods  of  encouraging 
textile  firms  to  participate  in  export 
expansion. 

The  Committee  functions  solely  as  an 
advisory  body  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act. 

The  meetii^  will  be  open  to  the 
public  with  a  limited  number  of  seats 
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available.  For  further  information  or 
copies  of  the  minutes,  contact  WiUiam 
Dawson,  (202)  482-5155. 

Dated:  February  25. 1998. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[PR  Doc98-5299  Filed  2-27-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

action:  Notice  of  Partially  Closed 

Meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Visiting  Committee  on  Advanced 
Technology,  National  Institute  of 
Standards  and  Technology  (NIST).  will 
meet  Tuesday.  March  10. 1998  from 
8:30  a.m.  to  5:00  p.m.  The  Visiting 
Committee  on  Advanced  Technology  is 
composed  of  fifteen  members  appointed 
by  the  Director  of  NIST  who  are  eminmt 
in  such  fields  as  business,  research,  new 
product  development,  engineering, 
labor,  education,  management 
consulting,  environment,  and 
international  relations.  Tlie  purpose  of 
this  meeting  is  to  review  and  make 
recommendations  regarding  general 
poUcy  for  the  Institute,  its  oi-ganization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
an  update  on  NIST  programs;  report  on 
the  objectives  and  milestones  for  the 
Advanced  Technology  Program  (ATP), 
the  Manufacturing  Extension 
Partnership  (MEP).  and  the  National 
Quality  Program;  benchmarking  with 
other  national  laboratories;  and  a 
laboratory  toiir.  Discussions  on  staffing 
of  management  positions  at  NIST 
scheduled  to  begin  at  8:30  a.m.  and  to 
end  at  9:00  ajn.  on  March  10. 1998.  and 
the  NIST  budget,  including  funding 
levels  of  the  MEP  and  ATP  programs 
scheduled  to  begin  at  4:30  p.m.  and  to 
end  at  5:00  p.m.  on  March  10. 1998.  will 
be  dosed. 

DATES:  The  meeting  will  convene  March 
10. 1998,  at  8:30  a.m.  and  will  adjourn 
at  5:00  p.m.  on  March  10. 1998. 
addresses:  The  meeting  will  be  held  in 
the  Emplojrees  Lounge  (seating  capacity 


80.  includes  38  participants), 
Administration  Building,  at  NIST. 
Gaithersburg,  Maryland. 
FOR  FURTHER  INFORMATION  COMTACT: 
Chris  E.  Kuyatt,  Visiting  Committee 
Executive  Director,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
niunber  (301)  975-6090. 
SUPPLE»«NTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
February  13. 1998,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
discussion  of  proposed  funding  of  the 
Manufacturing  Extension  Partnerehip 
and  the  Advanced  Technology  Program 
may  be  closed  in  accordance  with  5 
U.S.C.  552b(c)(9)(B),  because  those 
portions  of  the  meetings  will  divulge 
matters  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  actions;  and  that  portions  of 
meetings  which  involve  discussion  of 
the  staffing  issues  of  managmnent  and 
other  positions  at  NIST  may  be  closed 
in  accordance  with  5  U.S.C.  552b(c)(6), 
because  divulging  information 
discussed  in  those  portions  of  the 
meetings  is  likely  to  reveal  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  cleariy  unwarranted 
invasion  of  personal  privacy. 

Dated:  February  24, 1998. 
Robert  B.Hebiier. 
Acting  Deputy  Director. 
IFR  Doc  98-5187  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[DockM  Na  960223046-8030-03;  LD. 
0123800] 

RIN0648-ZA09 

Financial  Assistance  for  Ressareh  and 
D»velopment  Projects  To  Strengthen 
and  Develop  the  U.S.  FisMng  Industry 

AOBCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Qnnmerce. 

ACTION:  Notification  of  solicitation  for 
appUcations. 

summary:  NMFS  issues  this  document 
describing  the  conditions  imder  which 
applications  will  be  accepted  under  the 
Saltonstall-Kennedy  (S-K)  Grant 
Program  and  how  NMFS  will  select 
applications  for  funding. 


The  S-JC  Grant  Program  assists 
eligible  applicants  in  carrying  out 
research  and  development  projects  that 
address  various  aspects  of  U.S.  fisheries 
(commercial  or  recreational),  including, 
but  not  Umited  to,  harvesting, 
processing,  marketing,  and  associated 
infrastructures. 

dates:  Applications  must  be  received 
by  close  of  business  May  1. 1998,  in  one 
of  the  offices  Usted  in  ADDRESSES. 
Apphcants  must  submit  one  signed 
original  and  nine  signed  copies  of  the 
completed  appUcation  (including 
supporting  information).  No  facsimile 
applications  will  be  accepted. 
ADDRESSES:  Application  packages  can 
be  obtained  from,  and  completed 
appUcations  sent  to  any  office  listed 
below: 

Regional  Administrator,  Northeast 
Region,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930;  telephone:  (978) 
281-9267. 

Regional  Administrator,  Southeast 
Region,  NMFS,  Koger  Bldg..  9721 
Executive  Center  Drive,  North,  St. 
Petersburg,  FL  33702;  telephone:  (813) 
570-5324. 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213;  telephone:  (562)  980-4033. 

Regional  Administrator,  Northwest 
Region.  NMFS,  BIN  C15700,  7600  Sand 
Point  Way,  N.E.,  Seattle.  WA  98115; 
telephone:  (206)  526-6115. 

Regional  Administrator.  Alaska 
Region.  NMFS,  P.O.  Box  21668,  Jimeau, 
AK  99802,  or  Federal  Building,  709 
West  9th  Street,  4th  Floor,  Juneau.  AK 
99801;  telephone:  (907)  586-7224. 

In  addition,  this  soUdtation  and  the 
application  package  are  available  on  the 
NMFS  S-K  Home  Page  at; 
www.nmfs.gov/sfweb/skhome.html. 
FOR  further  MFORMATION  COMT ACT: 
Alicia  L.  Jarboe,  S-K  Program  Manager, 
(301)  713-2358. 
SUPPLEMBfTARY  INF0RMATK3N: 

I.  Introduction 

A.  Background 

The  S-K  Act.  as  amended  (15  U.S.C. 
713C-3).  provides  that  a  fund  (known  as 
the  S-K  fimd)  will  be  used  by  the 
Secretary  of  Commerce  to  provide  grants 
or  cooperative  agreements  for  fisheries 
research  and  development  projects 
addressed  to  any  aspect  of  U.S. 
fisheries,  including,  but  not  limited  to, 
harvesting,  processing,  marketing,  and 
associated  infrastructures.  U.S. 
fisheries  ■  include  any  fishery. 


■  For  puipoMi  of  this  documtnt.  a  fishacy  is 
definad  as  one  or  mora  stocks  of  fish,  induding 
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commercial  or  recreational,  that  is  or 
may  be  engaged  iti  by  citizens  or 
nationals  of  Oie  United  States,  or 
citizens  of  the  Northern  Mariana 
Islands,  the  RepubUc  of  the  Marshall 
Islands,  Republic  of  Palau,  and  the 
Federated  States  of  Micronesia. 

The  funding  priorities  of  the  S-K 
Grant  Program  have  evolved  over  the 
years  since  the  program  began  in  1980. 
The  original  focus  of  the  program  was 
on  development  of  imderutilized 
fisheries  within  the  U.S.  Exclusive 
Economic  Zone  (EEZ).  The  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act),  originally  passed  in  1976,  directed 
NMFS  to  provide  the  domestic  fishing 
industry  priority  access  to  the  fishery 
resoiiices  in  the  EEZ.  In  an  attempt  to 
accelerate  development  of  domestic 
fisheries,  the  American  Fisheries 
Promotion  Act  of  1980  amended  the 
S-K  Act  to  stimulate  commercial  and 
recreational  fishing  efforts  in 
underutilized  fisheries. 

In  the  ensuing  years,  the  efforts  to 
Americanize  the  fisheries  were 
sucoetsful  to  the  point  that  most 
nontraditional  species  were  fully 
developed  and  traditional  fisheries 
became  overfished.  Therefore,  the  S-K 
Program  priorities  evolved  to  include  a 
%vide  range  of  resoiuce  conservation  and 
management  issues  and  aquaculture. 
In  1993,  NOAA  developed  a  long- 
range  Strategic  Plan  tbat  included  a 
focus  on  rebuilding  fisheries  for 
sustainable  use.  The  NOAA  Strategic 
Plan  strengthened  the  basis  for  the 
continued  shift  in  the  priorities  of  the 
S-4C  Program  toward  issues  such  as 
overfishing  and  bycatch  reduction. 

Tlie  NOAA  Fisheries  Strategic  Plan, 
produced  by  NMFS  in  1997,  continues 
to  emphasize  management  for  the 
sustaiiiable  use  of  Uving  marine 
resources.  The  NOAA  Fisheries     - 
Strategic  Plan  will  guide  NMFS  marine 
resource  management  decisions  over  the 
next  5  years.  It  includes  objectives  to 
maintain  healthy  stocks;  eliminate 
overfishing  and  rebuild  overfished 
stocks;  increase  long-term  economic  and 
social  benefits  from  Uving  marine 
resources;  promote  environmentally 
sound  aquaculture  development; 
recover  protected  species;  reduce 
conflicts  involving  protected  species; 
and  protect,  conserve,  and  restore 
habitat/biodiversity. 

Passage  in  1996  of  the  Sustainable 
Fisheries  Act  (Public  Law  104-297). 


tuna,  and  thellflsh  that  an  identifiad  at  a  unit 
based  on  gaographic,  scientific,  technical, 
recraational  and  economic  characteristics,  and  any 
and  all  phatat  of  fishing  for  such  stocks.  Examples 
of  a  fishaiy  are  Alaakan  groundfish.  Pacific  whiting, 
New  England  whiting,  and  eastern  oysters. 


which  amended  the  Magnuson-Stevens 
Act,  supported  further  adjustment  to  the 
S-K  Program  to  address  the  current 
condition  of  fisheries. 

The  Ma^uson-Stevens  Act 
recognizes  that  U.S.  fisheries  face  many 
problems.  It  also  recognizes  the  adverse 
effects  of  fkhing  in  terms  of  bycatch  of 
nontarget  species,  and  habitat  impacts. 
The  Magnuson-Stevens  Act  requires  that 
overfishing  be  stopped  and  that  the 
problems  of  U.S.  fisheries  be  corrected. 
Specifically,  the  Magnuson-Stevens  Act 
requires  NMFS  to  imdertake  efforts  to 
prevent  overfishing,  rebuild  overfished 
fisheries,  insure  conservation,  protect 
essential  &h  habitats,  and  realize  the 
full  potential  of  U.S.  fishery  resources. 
However,  the  Magnuson-Stevens  Act 
also  acknowledges  the  potential  adverse 
impacts  on  people  in  making  such 
corrections.  Therefore,  it  requires  that 
conservation  and  management 
measures,  consistent  with  conservation 
requirements  of  the  Magnuson-Stevens 
Act.  take  into  account  the  importance  of 
fishery  resources  to  fishing  communities 
in  order  to  provide  for  the  sustained 
participation  of  such  communities  and, 
to  the  extent  practicable,  minimize 
adverse  eoonomic  impacts  on  such 
communities.  A  "fishing  community"  is 
defined  in  the  Magnuson-Stevens  Act  as 
"a  community  which  is  substantially 
dependent  on  or  substantially  engaged 
in  the  harvest  or  processing  of  fishery 
resources  to  meet  social  and  economic 
needs,  and  includes  fishing  vessel 
owners,  operators,  and  crew  and  United 
States  fish  processors  that  are  based  in 
such  community."  (16  U.S.C  1802  (16).) 

The  1999  S-K  Grant  Program 
announced  under  this  notification  will 
address  the  needs  of  fishing 
commimities  in  optimizing  econ(Hnic 
benefits  within  the  context  of  rebuilding 
and  maintaining  sustainable  fisheries 
and  in  dealing  with  the  impacts  of 
conservation  and  management 
measures.  The  funding  priorities  Usted 
imder  section  II  of  this  notification 
identify  areas  of  research  and 
development  that  relate  to  these  needs. 
The  scope  of  this  program  is  limited  to 
marine  species  and  Great  Lakes  species. 

While  the  S-K  Program  continues  to 
be  open  to  applicants  from  a  variety  of 
sectors,  including  industry,  academia, 
and  state  and  local  governments, 
successftil  applicants  will  be  those 
whose  projects  demonstrate  significant 
direct  benefits  to  fishing  conmiunities. 

B.  Funding 

NMFS  issues  this  docimient  to  solicit 
applications  for  Federal  assistance, 
pursuant  to  15  U.S.C.  713c-3(c). 
describing  the  conditions  under  which 
applications  will  be  accepted  under  the 


S-K  Grant  Program  and  how  NMFS  will 
select  the  applications  it  will  fund. 

This  notification  is  published  subject 
to,  and  funding  of  projects  is  contingent 
upon,  the  appropriation  of  funds  by 
Congress  for  this  program  in  Fiscal  Year 
(FY)  1999,  which  be^s  on  October  1, 
1998.  The  Administration's  request  for 
the  S-K  Grant  Program  for  FY  1999  is 
$4  milUon. 

Funding  under  the  program  will  be 
provided  for  fesearch,  development,  and 
technology  transfer  activities  that 
address  the  funding  priorities  listed  in 
section  n.  Funding  will  not  be  provided 
for  projects  that  primarily  involve 
infiastructure  construction,  port  and 
harbor  devek^ment,  and  start-up  or 
operational  costs  for  private  business 
ventures.  Fxuthennore,  projects 
primarily  involving  data  collection 
should  be  directed  to  a  specific  problem 
or  need  and  be  of  a  fixed  duration,  not 
of  a  continuing  nature,  in  order  to  be 
considered. 

C.  Catalogue  of  Federal  Domestic 
Assistance 

The  S-^  Grant  Program  is  listed  in 
the  "Catalogue  of  Federal  Domestic 
Assistance"  under  number  11.427, 
Fisheries  Development  and  Utilization 
Research,  and  Development  Grants  and  • 
Cooperative  Agreements  Program. 

n.  Funding  lYiorities 

Applicants  should  insure  that  their 
proposals  address  one  of  the  following 
priorities  as  diey  pertain  to  marine  or 
GreaLLakes  species.  If  more  than  one 
priority  is  selected,  the  priority  that 
most  closely  reflects  the  objectives  of 
the  proposal  should  be  listed  firat  in  the 
application. 

The  priorities  are  stated  here  in  no 
particidar  order. 

A.  Minimize  Interactions  Between 
Fisheries  and  Protected  or  Non-Targeted 
Species 

Develop  methods  to  eliminate  or 
reduce  adverse  interactions  between 
fishing  operattions  and  nontargeted, 
protected,  or  prohibited  species  (e.g., 
juvenile  or  sublegal-sized  fish  and 
shellfish,  females  of  certain  crabs, 
marine  turtles,  seabirds,  or  marine 
mammals),  including  the  inadvertent 
take,  capture^  or  destruction  of  such 
species. 

Conduct  research  on  behavioral 
responses  of  both  target  and  nontarget 
marine  organisms  to  fishing  gear  and 
practices,  including  catch  and  release, 
in  order  to  fadUtate  the  design  of  gear 
and  practices  to  actively  avoid  nontarget 
organisms. 

Develop  methods  to  improve  the 
survivability  of  fish  discarded  or 
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intentionally  released  and  protected 
species  released  in  fishing  operations, 
including  modifications  in  gear,  fishing 
practices,  and  handling  practices  to 
reduce  the  detrimental  effects  of  capture 
and/or  release,  and  develop  methods  to 
assess  hoth  the  immediate  and  delayed 
mortality  associated  with  capture  and/or 
release. 

Develop  reliable  methods  to  assess  or 
record  the  extent  and  C(Hnposition  of 
fisheries  bycatch,  especially  onboard 
vessels,  to  reduce  the  need  for  labor- 
intensive  and  expensive  onboard 
observer  programs. 

B.  Rebuild  Overfished  Fisheries/ 
Maintain  Healthy  Fish  Stocks 

Develop  sdmtific  information,  plans, 
procedures,  and  methods  that  contribute 
to  the  rebmlding  of  overfished  fisheries, 
including  information  on  status  of 
overfished  stocks,  prototype  capacity 
reductitm  programs,  and  projects  that 
fecilitate  the  development  of  rebuilding 
plans  for  fisheries. 

Conduct  biological,  economic,  social, 
and  other  studies  to  support  the 
development  of  sound  management 
practices  for  important  recreaticmal  and 
commercial  spedes. 

Develop  alternative  or  innovative 
approaches  to  decrease  mortaUty  from 
catch  and  release  fishing. 

Develop  innovative  approaches  to 
address  the  transition  of  fishing 
communitiee  afiiactad  by  declines  in 
traditional  commercial  or  recreational 
fisheries  toward  alternate  employment, 
activities,  or  new  business 
opportunities.  These  may  include 
business  planning  or  demonstration 
projects.  However,  the  S-K  Program 
does  not  cover  business  start-up  and 
development  expenses  or  ongoing 
operational  expenses  for  individiula  or 
individual  companies. 

Develop  innovative  approaches  to 
improve  fisheries  management, 
including  but  not  limited  to,  assessment 
of  alternative  management  systems  and 
resolution  of  user  conflicts. 

C.  Obtain  Maximum  Social  and 
Economic  Benefits  from  Haivestable 
Marine  Resources 

Contribute  to  the  development  of 
commercial  and  recreational  fisheries 
for  underutilized  or  non-utiUzed  species 
of  potential  economic  importance,  while 
maintaining  long-term  sustainability. 

Optimize  the  utihzation  of 
harvestable  resources  through 
innovations  in  how  such  resources  are 
targeted,  harvested,  processed, 
marketed,  or  released. 

Develop  maricetable  products  from 
economic  discards,  either  whole  fish 
discarded  because  they  are  an 


imdesirable  species,  size,  or  sex,  or  parts 
of  fish  discarded  as  not  commercially 
useful. 

Develop  improved  approaches  to 
control  environmental  hazards  which 
affect  fishery  resource  health  and  the 
safety  of  harvested  fish  and  their 
products  for  human  consumption. 

D.  Promote  Aquaculture  Development  in 
the  Marine  Environment 

Develop  or  demonstrate  cost-effective 
approaches  for  advancing 
environmentally  sound  pubUc  and 
private  maricultxire  for  food, 
enhancement,  industrial,  and  other 
purposes. 

Develop  and  evaluate  culture  systems 
that  reduce  the  potential  for  negative 
impacts  on  wild  stocks  and  protected 
resources. 

Develop  models  for  aquaculture 
regulation  that  address  Uie  impediments 
to  development  caused  by  current 
rogatory  processes. 

E.  Conserve  and  Enhance  Essential  Fish 
Habitat 

Develop  and  test  procedures  to 
characterize  the  condition  of  essential 
fish  habitat  (such  as  water  quahty 
criteria,  indicators  of  biolo^cal 
integrity,  and  biodiversity). 

Develop  scientific  approaches  to 
assess  and  reduce  himun  induced 
impacts  on  essential  fish  habitat. 

If  proposals  received  do  not 
adequately  respond  to  the  above  Usted 
priorities,  NMFS  may  carry  out,  in 
addition  to  the  program  announced  by 
this  document,  a  national  program  of 
research  and  development  addressed  to 
aspects  of  U.S.  fisheries  pursuant  to 
section  713c-3(d)  of  the  S-K  Act.  as 
amended. 

m.HinrtoAppfy 

A.  Eligible  Applicants 

AppUcations  for  grants  or  cooperative 
agreements  for  fisheries  resetffch  and 
development  projects  may  be  made,  in 
accordance  with  the  procedures  set 
forth  in  this  document,  by: 

1.  Any  individual  who  is  a  citizen  or 
national  of  the  United  States; 

2.  Any  individual  who  is  a  citizen  of 
the  Northern  Mariana  Islands  (NMI), 
being  an  individual  who  quaUfies  as 
such  under  section  8  of  the  Schedule  on 
Transitional  Matters  attached  to  the 
constitution  of  the  NMI; 

3.  Any  individual  who  is  a  citizen  of 
the  Republic  of  the  Marshall  Islands, 
Republic  of  Palau,  or  the  Federated 
States  of  Micronesia;  or 

4.  Any  corporation,  partnership, 
association,  or  other  non-Federal  entity, 
non-profit  or  otherwise,  if  such  entity  is 


a  citizen  of  the  United  States  or  NMI, 
within  the  meaning  of  section  2  of  the 
Shipping  Act,  1916.  as  amended  (46 
U.S.C  app.  802). 

DOC/NOAA/NMFS  are  committed  to 
cultural  and  gender  diversity  in  their 
programs  and  encourage  women  and 
minority  individuals  and  groups  to 
submit  applications.  Recognizing  the 
interest  of  the  Secretaries  of  Commerce 
and  Interior  in  defining  appropriate 
fisheries  policies  and  programs  that 
meet  the  needs  of  the  U.S.  insular  areas, 
applications  from  individuals, 
government  entities,  and  businesses  in 
U.S.  insular  areas  are  also  encour^ed. 
Furthermore,  NMFS  encourages 
applications  from  members  of  the 
fishing  community,  and  appUcations 
that  involve  fishing  community 
cooperation  and  participation.  The 
extent  of  fishing  community 
involvement  will  be  considered  by  the. 
Constituoit  Panel(s)  evaluating  the 
potential  benefit  of  funding  a  proposal. 

DOC/NOAA/NMFS  employees, 
including  full-time,  part-time,  and 
intermittent  personnel  are  not  eligible  to 
submit  an  appUcation  under  thi« 
sohdtation  or  aid  in  the  preparation  of 
an  application,  except  to  provide 
infcnmation  on  program  goals,  funding 
priorities,  applicatim  prooadures,  and 
completion  of  apphcation  fonns.  Since 
this  is  a  competitive  program,  NMFS 
employees  will  not  provide  assistance 
in  conc^Jtualizing.  devefoping,  or 
structuring  ]m>po8als,  or  write  letters  of 
suppcRl  fm  a  proposal. 

Employees  of  Federal  agencies,  and 
Regional  Fishery  Managemmt  r.niinril« 
and  their  employees,  are  not  eligible  to 
submit  an  apphcation  imder  this 
solidtatioa. 

B.  Duration  and  Terms  ofFanding 

Generally,  grants  or  cooperative 
agreements  are  awarded  for  a  period  of 
1  year  but  no  more  than  18  months  at 
a  time. 

If  an  appUcation  for  an  award  is 
selected  for  funding,  NMFS  has  no 
obUgation  to  provide  any  additional 
prospective  funding  in  connection  with 
that  award  in  subsequent  years.  Any 
subsequent  proposal  to  continue  work 
on  an  existing  project  must  be  submitted 
to  the  competitive  process  for 
consideration  and  will  not  receive 
preferential  treatment.  Renewal  of  an 
award  to  increase  funding  for  an 
additional  period  is  at  the  discretion  of 
Commerce. 

Pubhcation  of  this  announcement 
does  not  obHgate  NMFS  to  award  any 
specific  grant  or  cooperative  agreement 
or  to  obligate  any  part  or  the  entire 
amount  of  funds  available. 
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C.  Cost-Sharing 

For  this  solicitation,  NMFS  is 
requiring  cost-sharing  in  order  to 
leverage  limited  hinds  and  to  encourage 
partnerships  among  government, 
industry,  and  academia  to  address  the 
needs  of  fishing  communities.  A 
minimimi  of  10  percent  up  to  a 
maximum  of  50  percent  cost-share  is 
required.  (NMFS  must  contribute  at 
least  50  percent  of  total  project  costs,  as 
provided  by  statute.)  AppUcations  that 
do  not  provide  for  at  least  the  minimum 
cost-share  will  be  returned  to  the 
applicant  and  will  not  receive  further 
consideration. 

The  non-Federal  share  may  include 
funds  received  from  private  sources  or 
from  state  or  local  governments  or  the 
value  of  in-kind  contributions.  Federal 
funds  may  not  be  used  to  meet  the  non- 
Federal  share  except  as  provided  by 
Federal  statute.  In-kind  contributions 
are  non-cash  contributions  provided  by 
the  applicant  or  non-Federal  third 
parties.  In-kind  contributions  may  be  in 
the  form  of,  but  are  not  limited  to, 
personal  services  rendered  in  carrying 
out  functions  related  to  the  project,  and 
permission  to  use  real  or  personal 
property  owned  by  others  (for  which 
consideration  is  not  required)  in 
carrying  out  the  project. 

The  appropriateness  of  all  cost- 
sharing  proposals,  including  the 
valuation  of  in-kind  contributions,  will 
be  determined  on  the  basis  of  guidance 
provided  in  the  relevant  Office  of 
Management  and  Budget  (0MB) 
Circulars,  hi  general,  the  value  of  in- 
kind  services  or  property  used  to  fulfill 
the  applicant's  cost-share  will  be  the  fair 
market  value  of  the  services  or  property. 
Thus,  the  value  is  equivalent  to  the 
costs  of  obtaining  such  services  or 
property  if  they  had  not  been  donated. 
Appropriate  documentation  must  exist 
to  support  in-kind  services  or  property 
used  to  fulfill  the  applicant's  cost-share. 

The  degree  to  which  cost-sharing 
exceeds  the  minimum  level  may  be 
taken  into  account  by  the  NOAA 
Assistant  Administrator  for  Fisheries 
(AA)  in  the  final  selection  of  projects  to 
be  funded.  Applicants  whose  proposals 
are  selected  for  funding  will  be 
obhgated  to  account  for  the  amount  of 
cost-share  reflected  in  the  award 
documents. 

D.  Format 

Project  applications  must  be  clearly 
and  completely  submitted  in  the 
following  format: 

1.  Cover  sheet.  An  applicant  must  use 
OMB  Standard  Form  424  and  424B  (4- 
92)  as  the  cover  sheet  for  each  project. 
(In  completing  item  16  of  Standard 


Form  424,  see  section  V.A.5.  of  this 

document.) 

2.  Project  Summary.  An  applicant 
must  con^lete  NOAA  Form  88-204 
(10-95).  ftoject  Summary,  for  each 
project.  The  specific  priority  contained 
in  section  II  of  this  document  to  which 
the  applicatton  responds  must  be  listed 
on  the  Project  Summary. 

3.  Project  Budget.  A  budget  must  be 
submitted  for  each  project,  using  NOAA 
Form  88-205  (10-95),  Project  Budget 
and  associated  instructions.  The 
applicants  must  submit  detailed  cost 
estimates  showing  total  project  costs. 
Cost-sharing  must  be  indicated  as 
Federal  and  non-Federal  shares,  divided 
into  cash  and  in-kind  contributions.  To 
support  \hb  budget,  the  applicant  must 
describe  briefly  the  basis  for  estimating 
the  value  of  the  cost-sharing  derived 
bom  in-kind  contributions.  Estimates  of 
the  direct  costs  must  be  specified  in  the 
categories  Usted  on  the  Project  Budget 
form. 

The  budget  may  also  include  an 
amount  for  indirect  costs  if  the 
applicant  has  an  established  indirect 
cost  rate  with  the  Federal  government. 
The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award,  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less.  The 
Federal  share  of  the  indirect  costs  may 
not  exceed  25  percent  of  the  total 
proposed  direct  costs.  Applicants  with 
approved  indirect  cost  rates  above  25 
percent  of  the  total  proposed  direct 
costs  may  use  the  amount  above  the  25- 
percent  level  up  to  the  100-percent  level 
as  part  of  the  non-Federal  share.  A  copy 
of  the  current,  approved,  negotiated 
indirect  cost  agreement  with  the  Federal 
government  must  be  included  in  the 
application. 

NMFS  will  not  consider  fees  or  profits 
as  allowable  costs  for  applicants. 

The  total  costs  of  a  project  consist  of 
all  allowable  costs  incurred,  including 
the  value  of  in-kind  contributions,  in 
accomplishing  project  objectives  during 
the  life  of  the  project.  A  project  begins 
on  the  effective  date  of  an  award 
agreement  between  the  applicant  and  an 
authorized  representative  of  the  U.S. 
Government  and  ends  on  the  date 
specified  in  the  award.  Accordingly,  the 
time  expended  and  costs  incurred  in 
either  the  development  of  a  project  or 
the  financial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiations  prior  to  award,  are  neither 
reimbursable  nor  recognizable  as  part  of 
the  cost-share. 


4.  Narrative  Project  Description.  The 
narrative  project  description  may  be  up 
to  15  pages  in  length.  The  narrative 
should  demonstrate  knowledge  of 
relevant  research  and  development 
activity,  and  demonstrate  how  the 
proposal  builds  upon  any  past  and 
current  work  in  the  subject  area,  as  well 
as  relevant  work  in  related  fields.  Each 
project  must  be  described  as  follows: 

a.  Project  goals  and  objectives. 
Identify  the  problem/opportunity  to  be 
addressed  by  the  proposed  project  and 
what  the  project  is  expected  to 
accomplish.  Identify  the  specific 
priority  to  which  the  project  responds. 
Indicate  the  size  and  economic  value  of 
the  fisheries  involved  and  the  fishing 
community  affected.  If  the  application  is 
for  the  continuation  of  a  project 
previously  funded  under  the  S-^ 
Program,  describe  in  detail  the  progress 
to  date  and  explain  why  additional 
funding  is  necessary. 

b.  Project  impacts.  Describe  the 
anticipated  impacts  of  the  project  on 
fishing  communities  in  terms  of  reduced 
bycatdi,  increased  product  yield,  or 
other  measurable  factors.  Describe  how 
the  results  of  the  project  will  be  made 
available  to  the  public. 

c.  Evaluation  of  project.  Specify  the 
criteria  and  procedures  that  will  be  used 
to  evaluate  the  relative  success  or  failure 
of  a  project  in  achieving  its  objectives. 

d.  Need  for  government  financial 
assistance.  Explain  why  government 
financial  assistance  is  needed  for  the 
proposed  work.  List  all  other  sources  of 
funding  that  are  being  or  have  been 
sought  for  the  project. 

e.  Participation  by  persons  or  groups 
other  than  the  applicant.  Describe  the 
participation  by  government  and  non- 
government entities,  particularly 
members  of  fishing  communities,  in  the 
project,  and  the  nature  of  such 
participation. 

f.  Federal,  state,  and  local  government 
activities  and  permits.  List  any  existing 
Federal,  state,  or  local  government 
programs  or  activities  that  this  project 
would  affect,  including  activities 
requiring  certification  under  state 
Coastal  Zone  Management  Plans,  those 
requiring  section  404  or  section  10 
permits  issued  by  the  Corps  of 
Engineers,  those  requiring  experimental 
fishing  or  other  permits  under  fishery 
management  plans,  and  those  requiring 
scientific  permits  under  the  Endangered 
Species  Act  and/or  the  Marine  Mammal 
Protection  Act.  Describe  the  relationship 
between  the  project  and  these  plans  or 
activities,  and  list  names  and  addresses 
of  persons  providing  this  information. 

g.  Project  statement  of  work:  The 
statement  of  work  is  an  action  plan  of 
activities  to  be  conducted  during  the 
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period  of  the  project.  This  section 
requires  the  applicant  to  prepare  a 
detailed  narrative,  fully  describing  the 
work  to  be  performed  that  mil  achieve 
the  previously  articulated  goals  and 
objectives.  The  narrative  should 
respond  to  the  following  questions: 

(1)  What  is  the  project  design?  What 
specific  work,  activities,  procedures, 
statistical  design,  or  analytical  methods 
will  be  undertalien? 

(2)  Who  will  be  responsible  for 
carrying  out  the  various  activities? 
(tli^hght  work  that  will  be 
subcontracted  and  provisions  for 
competitive  subcontracting.) 

(3j  What  are  the  major  products? 

A  milestone  chart  must  be  included 
which  graphically  illustrates  the 
specific  activities  and  associated  time 
lines  to  conduct  the  scope  of  work. 
Time  lines  should  be  described  in 
increments  (e.g.,  month  1.  month  2j, 
rather  than  by  specific  dates.  The 
individual(s)  responsible  for  the  various 
specific  activities  shall  be  identified- 

Because  this  information  is  critical  to 
understanding  and  reviewing  the 
appUcation,  NMFS  encourages 
appUcants  to  provide  sufficient  detail. 
Applications  lacking  sufficient  detail 
may  be  eliminated  from  further 
consideration. 

h.  Project  management.  Describe  how 
the  project  will  be  organized  and 
managed.  Identify  the  prindpcd 
participants  in  the  project  ami  include 
copies  of  any  agreements  between  the 
participants  and  the  appUcant 
describing  the  specific  tasks  to  be 
performed.  Provide  a  statement  of  the 
qualifications  and  expOTience  (e.g., 
resume  or  curriculum  vitae)  of  the 
principal  investigator(s)  and  any 
considtants  and/or  subcontractors,  and 
indicate  their  level  of  involvement  in 
the  project.  If  any  portion  of  the  project 
will  be  conducted  through  consultants 
and/or  subcontracts,  appUcants  must 
follow  procivement  guidance  in  15  CFR 
part  24,  "Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments,"  and  OMB  Qrcular  A- 
110  for  Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations.  Commercial 
oi^ganizations  and  individuals  who 
apply  should  use  OMB  Ciroilar  A-110. 
If  a  consultant  and/or  subcontractor  is 
selected  prior  to  application 
submission,  indicate  the  process  used 
for  selection. 

5.  Supporting  documentation.  This 
section  should  include  any  required 
dociunents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amouint 
of  information  given  in  this  section  will 
depend  on  the  type  of  project  proposed. 


IV.  Evaluation  Criteria  and  Selection 
Procedures 

A.  Evaluation  ofPmposed  Projects 

1.  Initial  Screening  of  Applications 

Upon  receipt  NMFS  will  screen 
applications  for  conformance  with 
requirements  set  forth  in  this  docimient. 
Applications  that  do  not  conform  to  the 
requirements  may  not  be  considered  for 
further  evaluation.  In  addition, 
proposals  fit)m  ineligible  applicants  or 
those  seeking  funds  primarily  for 
infi«structiu«  development  and 
business  costs  will  not  be  considered 
and  will  be  retiimed  to  the  appUcant. 

2.  Consultation  with  Interested  Parties 

As  appropriate,  NMFS  wiU  consuh 
with  NMFS  Offices,  the  NOAA  Grants 
Management  Division  (GMD), 
Commerce  and  other  Federal  and  state 
agencies,  the  Regional  Fishery 
Management  Coimcils,  and  other 
interested  parties  who  may  be  affected 
by  or  have  knowledge  of  a  specific 
proposal  or  its  subject  matter. 

3.  Technical  Evaluation 

NMFS  will  soUcit  individual 
technical  evaluations  of  each  project 
appUcation  bom  three  or  more 
appropriate  private  and  pubUc  sector 
experts.  These  reviewers  will  assign 
scores  ranging  from  a  minimum  of  60 
(poor)  to  a  maximum  of  100  (excellent) 
to  appUcations  based  on  the  following 
evaluation  criteria,  with  weights  shown 
in  parentheses: 

a.  Soundness  of  project  design/ 
conceptual  approach.  AppUcations  will 
be  evaluated  on  the  fishing  community 
need(s)  to  be  addressed  by  the  project; 
the  conceptual  approach;  whether  the 
appUcant  provided  sufficient 
information  to  evaluate  the  project 
technically;  and,  if  so,  the  strengths 
and/or  weaknesses  of  the  technical 
design  relative  to  securing  productive 
results.  (50  percent) 

b.  Project  management  and 
experience  and  qualifications  of 
personnel.  The  organization  and 
management  of  the  project,  and  the 
project's  principal  investigator  and 
other  personnel  in  terms  of  related 
experience  and  quaUfications  will  be 
evaluated.  The  principal  investigator 
must  be  identified  in  order  for  the 
appUcation  to  be  accepted.  (25  percent) 

c.  Project  evaluation.  The 
e^ectiveness  of  the  applicant's  proposed 
methods  to  monitor  and  evaluate  the 
success  or  failure  of  the  project  in  terms 
of  meeting  its  original  objectives  will  be 
examined.  (10  percent) 

d.  Project  costs.  The  justification  and 
allocation  of  the  budget  in  terms  of  the 


work  to  be  performed  will  be  evaluated. 
Unreasonably  high  or  low  project  costs 
will  be  taken  into  accoimt.  (15  percent) 

In  addition  to  the  above  criteria,  in 
reviewing  appUcations  that  include 
consultants  and  contracts,  NMFS  will 
make  a  determination  regarding  the 
following: 

(1)  Is  the  involvement  of  the  primary 
appUcant  necessary  to  the  conduct  of 
the  project  and  the  accomplishment  of 
its  objectives? 

(2)  Is  the  proposed  allocation  of  the 
primary  appUcant 's  time  reasonable  and 
commensurate  with  the  appUcant's 
involvement  in  the  project? 

(3)  Are  the  proposed  costs  for  the 
primary  appUcant's  involvement  in  the 
project  reasonable  and  commensurate 
with  the  benefits  to  be  derived  from  the 
appUcant's  participation? 

4.  Constituent  Panel(s) 

After  the  technical  evaluation, 
individual  comments  will  be  soUcited 
from  a  panel  or  panels  of  three  or  more 
representatives  selected  by  the  AA,  fiDm 
the  fishing  industry,  state  government, 
and  others,  as  appropriate,  to  evaluate 
and  rank  the  projects.  Considered  in  the 
rankings,  along  with  the  technical 
evaluation,  will  be  the  significance  of 
the  problem  or  opportunity  addressed  in 
the  project  and  the  degree  of 
involvement  by  fishing  community 
members.  Each  panelist  will  rank  the 
projects  in  terms  of  importance  or  need 
for  funding,  and  provide 
recommendations  on  the  level  of 
funding  NMFS  should  award  and  the 
merits  of  funding  each  project. 

B.  Selection  Procedures  and  Project 
Funding 

After  projects  have  been  evaluated 
and  ranked,  the  reviewing  NMFS  offices 
will  develop  recommendations  for 
project  funding.  These 
recommendations  will  be  submitted  to 
the  AA  who  wiU  determine  the  projects 
to  be  funded,  ensuring  that  there  is  no 
duplication  with  other  projects  funded 
by  NOAA  or  other  Federal 
organizations,  and  that  the  projects 
selected  for  funding  are  those  that  best 
meet  the  objectives  of  the  S-K  Grant 
Program. 

The  exact  amount  of  funds  awarded  to 
a  project  will  be  determined  in 
preaward  negotiations  between  the 
appUcant  and  NOAA/NMFS 
representatives.  The  funding  instrument 
(grant  or  cooperative  agreement)  wiU  be 
determined  by  NOAA  GMD.  Projects 
should  not  be  initiated  in  expectation  of 
Federal  funding  until  a  notice  of  award 
document  is  received. 
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V.  Administrative  Requirements 

A.  Obligation  of  the  Applicant 

An  Applicant  must: 

1.  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  proposal, 
including  one  signed  original  and  nine 
signed  copies  of  the  application. 

2.  Be  available,  upon  request,  to 
resfKjnd  to  questions  during  the  review 
and  evaluation  of  the  proposal(s). 

3.  Complete  Form  CD-511, 
"Certification  Regarding  Debarment, 
Suspension  and  Other  ResponsibiUty  ' 
Matters;  Drug-Free  Wcvkplace 
Requirements  and  Lobbying."  The 
following  explanations  are  provided: 

a.  Nonprocurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

D.  Drug-free  workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

c  Anti-lobbying.  Persons  (as  defined 
at  IS  CFR  part  28,  section  105)  are 
subject  to  me  lobbying  provisions  of  31 
U.S.C  1352.  "Limitation  on  Use  of 
Appropriated  Fimds  to  Influence 
Certain  Federal  Contracting  and 
Financial  Transactions,"  and  the 
lobbying  section  of  the  certification 
form  prescribed  above  applies  to 
applications/bids  for  grants,  cooperative 
agreements,  and  contracts  for  more  than 
$100,000,  and  loans  and  loan  guarantees 
for  more  than  $150,000;  and 

d.  Anti-lobbying  disclosures.  Any 
applicant  who  has  paid  or  will  pay  fat 
lobbying  using  any  funds  must  submit 
an  SF-U.L,  "Disclosure  of  Lobbying 
Activities,"  as  required  imder  15  CFR 
Part  28,  appendix  B. 

4.  If  appucable,  require  appUcants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  IneUgibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  Commerce. 
An  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  Commerce  in  accordance 
with  the  instructions  contained  in  the 


award  document.  This  requirement 
applies  only  to  applicants  whose 
applications  are  recommended  for 
funding.  All  required  forms  will  be 
provided  to  successful  applicants. 

5.  Complete  item  16  on  Standard 
Form  424  (4-02)  regarding  clearance  by 
the  State  Point  Of  Contact  (SPOC) 
established  as  a  result  of  E.0. 12372.  A 
list  of  SPOCs  may  be  obtained  from  any 
of  the  NMFS  offices  listed  in  this 
document  (see  ADDRESSES),  and  is  also 
included  in  the  "Catalog  of  Federal 
Domestic  Assistance." 

6.  Complete  Standard  Form  424B  (4- 
92).  "Assurances — ^Non-construction 
Programs." 

B.  Obligations  of  Successful  Applicants 
(Recipients) 

A  recipient  of  a  gram  award  for  a 
project  must: 

1.  Manage  the  day-to-day  operations 
of  the  project,  be  responsible  for  the 
performance  of  all  activities  for  which 
funds  are  granted,  and  be  responsible 
for  the  satisfaction  of  all  administrative 
and  managerial  conditions  imposed  by 
the  award. 

2.  Keep  records  sufficient  to 
document  any  costs  incurred  under  the 
award,  and  aflow  access  to  records  for 
audit  and  examination  by  the  Secretary 
of  Commerce,  the  Comptroller  General 
of  the  United  States,  or  their  authorized 
representatives;  and,  submit  financial 
status  reports  (SF  269)  to  GMD  in 
accordance  with  the  award  conditions. 

3.  Submit  semiannual  project  status 
reports  on  the  use  of  funds  and  progress 
of  the  project  to  NMFS  within  30  days 
after  the  end  of  each  6-month  period. 
These  reports  will  be  submitted  to  the 
individual  specified  as  the  NMFS 
Program  Officer  in  the  funding 
agreement. 

4.  Submit  a  final  report  within  90 
days  after  completion  of  each  project  to 
the  NMFS  Program  Officer.  The  final 
report  must  describe  the  project  and 
include  an  evaluation  of  the  work 
performed  and  the  results  and  benefits 
in  sufficient  detail  to  enable  NMFS  to 
assess  the  success  of  the  completed 
project. 

NMFS  is  committed  to  using  available 
technology  to  achieve  the  timely  and 
wide  distribution  of  final  reports  to 
those  who  would  benefit  from  this 
information.  Therefore,  recipients  are 
required  to  submit  final  reports  in 
electronic  format,  in  accordance  with 
the  award  teims  and  conditions,  for 
publication  on  the  NMFS  Home  Page. 
Costs  associated  with  preparing  and 
transmitting  final  reports  to  NMFS  in 
electronic  format  are  appropriately 
funded  from  the  grant  award.  Requests 
for  exemption  from  this  requirement 


may  be  considered  by  NMFS  on  a  case- 
by-case  basis. 

Formats  for  the  semiannual  and  final 
reports,  which  have  been  approved  by 
0MB,  will  be  provided  to  successful 
applicants. 

5.  In  order  for  NMFS  to  assist  the 
grantee  in  disseminating  information, 
the  grantee  is  requested  to  submit  all 
publications  printed  with  grant  fimds 
(in  addition  to  the  final  report  in  section 
V.B.4.  above)  to  the  NMFS  Program 
Officer.  Either  three  hard  copies  or  an 
electronic  version  of  any  such 
publications  should  be  submitted. 

C.  Other  Requirements 

1 .  Federal  policies  and  procedures. 
Recipients  and  subredpients  are  subject 
to  all  Federal  laws  and  Federal  and 
Commerce  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

2.  Name  check  review^  All  recipients 
are  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  recipient  have  been  convicted 
of,  or  are  presently  facing,  criminal 
charges  such  as  fraud,  theft,  perjiiry,  or 
other  matters  that  significantly  reflect 
on  the  recipient's  management,  honesty, 
or  financial  integrity. 

3.  Financial  management 
certification/preaward  accounting 
survey.  Successful  appUcants  for  S-K 
funding,  at  the  discretion  of  the  NOAA 
Grants  Officer,  may  be  required  to  have 
their  financial  muiagemeiU  systems 
certified  by  an  independent  public 
accountant  as  being  in  compliance  with 
Federal  standards  specified  in  the 
applicable  OMB  Circulars  prior  to 
execution  of  the  award.  Any  first-time 
applicant  for  Federal  grant  funds  may  be 
subject  to  a  preaward  accoxmting  survey 
by  Commerce  prior  to  execution  of  the 
award. 

4.  Past  performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  fun<Ung. 

5.  Delinquent  Federal  debts.  No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  or  to  its  subrecipients  who 
have  an  outstanding  delinquent  Federal 
debt  or  fine  imtil  either 

a.  The  delinquent  account  is  paid  in 
full. 

b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

c.  Other  arrangements  satisfactory  to 
Commerce  are  made. 

6.  Buy  American.  AppUcants  are 
hereby  notified  that  they  are  encouraged 
to  the  extent  feasible  to  purchase 
American-made  equipment  and 
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pnxlucts  with  the  funding  provided 
under  this  program. 

7.  Preaward  activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  Commerce  to 
cover  preaward  costs. 

8.  False  statements.  A  false  statement 
on  the  application  is  grounds  for  denial 
or  termination  of  funds  and  groimds  for 
possible  punishment  by  a  fine  or 
im(visonment  (18  U.S.C.  1001). 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  reqiured  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notification 
concerning  grants,  benefits,  and 
contracts. 

Furthermore,  a  regulat(»y  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  FlexibiUty  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Applications  imder  this  program  are 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

This  document  contains  coUection-of- 
information  requirements  subject  to  the 
Paperworic  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  OMB  under  control 
nimibers  0348-0040. 0348-0043.  0348- 
0046,  and  0648-0135. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  sul^ect  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperworic 
Reduction  Act  imless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

A  solicitation  for  applications  wiU 
also  appear  in  the  "Commerce  Biisiness 
Daily." 

Dated:  February  20, 1998. 
RoUaiid  A.  Sdunittan, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Serrice. 
(FR  Doc.  98-5184  Filed  2-27-98;  8:45  am] 
BHJJNG  OOOE  36ie-e-P 
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DEPARTMBfT  OF  COMMERCE 

National  Oceanic  and  AtmoaplMric 
Administration 

P.D.0127MB] 

Highly  Migratory  Species  and  Billflsh 
Advisory  Panels;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


8UMNURY:  The  Atlantic  Highly  Migratory 
Species  (HMS)  and  Billfish  Advisory 
Panels  (APs)  will  hold  a  joint  meeting 
to  disciiss  issues  in,  and  future 
management  options  for,  the  fisheries 
for  Atlantic  HMS. 

DATES:  The  meeting  will  be  held  from 
1:00  p.m.  to  5:00  p.m.  aa  March  16, 
from  8:00  a.m.  to  5:00  p.m.  on  March  17, 
and  from  8:00  a.m.  to  4:00  p.m.  on 
March  18, 1998.  A  public  comment 
period  is  scheduled  for  Tuesday.  March 
17. 1998,  bam  7:00  to  9K)0  p.m.  at  the 
meeting  location. 

A00RE88ES:  The  APs  will  meet  at  the 
Radisson  Bay  Harbor  Inn,  7700 
Courtney  Campbell  Causeway,  Tampa. 
FL.  Written  comments  should  be 
submitted  to,  and  informational 
materials  related  to  the  AP  meeting  are 
available  from,  Jill  Stevenson,  Highly 
Migratory  Species  Management 
Division.  1315  East-West  Piighway. 
Silver  Spring.  Maryland  20910. 
FOR  FURTHER  INFORMATKM  CONTACT:  JiU 
Stevenson,  telephone:  (301)  713-2347, 
fax:  (301)  713-1917. 

SUPPLEMBITARY  INFORMATION:  The  HMS 
and  Billfish  APs  have  been  established 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1801  et  seq. 
The  APs  will  assist  the  Secretary  of 
Commerce  in  collecting  and  evaluating 
information  relevant  to  the  development 
of  a  fishery  management  plan  (FMP)  for 
Atlantic  timas.  swordfish  and  sharks 
and  an.  amendment  to  the  Billfish  FMP. 
All  AP  meetings  are  open  to  the  public 
and  will  be  attended  by  members  of  the 
AP.  including  appointed  members, 
representatives  of  the  five  Fishery 
Management  Councils  that  work  with 
HMS,  and  the  Chair,  or  his 
representative,  of  the  U.S.  Advisory 
Committee  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas.  A  public  comment 
period  is  scheduled  for  Tuesday.  March 
17, 1998  from  7:00  to  9:00  p.m.  at  the 
meeting  location.  Comments  are 
solicited  on  overfishing  definitions  and 
rebuilding  analyses  that  will  be 


presented  at  the  AP  meeting  on 
Tuesday.  To  request  informational 
materials  related  to  the  AP  discussion  or 
to  submit  public  comments  on 
overfishing  definitions  and  rebuilding 
analyses,  see  AODRESSES.  Agenda  items 
for  the  joint  AP  meeting  indude 
discussion  of: 

1.  Objectives  for  the  HMS  FMP  and 
Billfish  FMP  amendment: 

2.  Rebuilding  scenarios  for  overfished 
stocks  of  Atlantic  HMS; 

3.  Development  of  overfishing  criteria 
and  definitions  for  Atlantic  HMS; 

4.  Research  and  monitoring 
requirements  in  HMS  fisheries; 

5.  Permitting  and  reporting 
requirements  in  HMS  fisheries;  and 

6.  Enforcement  issues  in  HMS 
fisheries. 

Special  Acfmnmodatioiis 

This  meeting  is  ph3rsically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Jill 
Stevenson.  1315  East-West  Highway, 
Silver  Spring,  MD  20910,  phone  (301) 
713-2347,  at  least  7  days  prior  to  the 
meeting  date. 

Dated:  February  23, 1998. 
Bruce  Morafaead, 

Acting  Director,  Office  of  Sustainatde 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-5182  Filed  2-27-98;  8:45  am] 
■RXMO  CODE  Mie-a-F 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atnwepherlc 
Administration 

p.o.02i79eq 

New  England  Fishery  Management 
Council;  Meeting 

AQBUCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce 

ACnON:  Closed  Meeting. 

summary:  The  New  England  Fishery 
Management  Coimcil  (Council)  will 
hold  a  one-day  closed  meeting,  with  a 
session  open  to  the  public  before  and 
after  the  closed  meeting. 
DATES:  Hie  meeting  will  be  held  on 
Wednesday.  March  18, 1998  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Tare  Femcroft  Conference  Resort,  50 
Femcroft  Road,  Danvers,  MA  01923; 
telephone:  (978)  777-2500. 

Council  address:  New  England 
Fishery  Management  Council.  5 
Broadway,  Saugus,  MA  01906-1036. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
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England  Fishery  Management  Council; 
telephone:  (781)  231-0422. 

SUPPLBNENTARY  INFORMATKM:  The 
Council  will  convene  this  previously 
unscheduled  meeting  specifically  to 
address  a  number  of  administrative  and 
personnel  issues.  Decisions  on  fishery 
management  plan  measiires  will  not  be 
considered.  The  meeting  will  be  open  to 
the  public  before  and  after  the  closed 
session  for  the  purposes  of  providing 
the  public  with  overviews,  of  the  closed 
meeting  discussions. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
Usted  in  this  notice. 

Special  Accoiiimodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
spedal  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council  (see  AOORESSES). 
Requests  for  sign  language 
interpretation  or  other  auxihary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  FOR  FURTHER  INFORMATION  CONTACT) 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  Felvuary  24, 1998. 
BniM  C  Morelwid, 
Acting  Dinctor,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-5321  Filed  2-27-98;  8:45  am] 
MLLMO  OOM  asio-aa-F 


DEPARTMENT  OF  COIMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatratlon 


p.D.  0213NA] 

Waatam  Ptdtki  FMtary  Managamant 
Council;  Public  Maating 

AOBCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  meeting  notice 
amendment. 

SUMMARY:  The  agenda  for  the  meetings 
of  the  Western  Pacific  Fishery 
Management  Council,  which  are 
scheduled  for  March  17-19, 1998,  in 
Honolulu,  HI,  was  published  on 
February  20, 1998.  See  SUPPLEMENTARY 
INFORMATION  for  amendment  to  the 
meeting. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (608)  522-8220. 
SUPPLEMENTARY  INFORMATION:  The  initial 
agenda  was  pubhshed  in  the  Federal 
Register  on  February  20, 1998  (63  FR 
8612).  The  notice  stated  that  only  the 
Crustaceans  Plan  Team  meeting  would 
be  held  on  March  17-19, 1998.  This 
document  amends  that  notice  by 
annoimcing  that  the  the  Crustaceans 
Plan  Team  will  be  meeting  jointly  with 
the  Crustaceans  Advisory  Panel.  All 
other  information  previously  published 
remains  unchanged. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  Simonds  at  (808)  522-8220  (voice) 
or  (808)  522-8226  (fax),  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  February  24. 1998. 
Brutx  C  Moiehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-S186  Filed  2-27-98;  8:45  am] 

MLUNQ  CODE  lS1»-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatratlon 

p.D.  022498Q] 

Waatam  Pacific  Fishery  Management 
Council;  Public  Maating 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  pubUc  meeting. 

summary:  The  Western  Pacific  Fishery 
Council  (Council)  will  hold  a  meeting  of 
its  Ecosystem  and  Habitat  Advisory 
Panel  (EHAP),  in  Honolulu,  HI. 
DATES:  The  EHAP  meeting  will  be  held 
on  March  20, 1998,  from  8:30  a.m.  to 
5:00  p.m. 

addresses:  The  meeting  vsrill  be  held  at 
the  Coimcil  office  conference  room, 
1164  Bishop  Street,  Suite  1400, 
Honolulu.  HI;  telephone:  (808)  522- 
8220. 

FOR  FURTHS)  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director: 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  The  EHAP 
will  discuss  and  may  make 
recommendations  to  the  Cotmdl  on  a 
draft  comprehensive  amendment  to 
implement  new  Sustainable  Fishery  Act 
requirements  (bycatch,  fishing  sectors, 


fishing  communities,  overfishing, 
essential  fish  habitat),  primarily  v^th 
regard  to  possible  ecological  impacts; 
the  Essential  Fish  Habitat  section  of  the 
amendment  will  receive  special 
consideration. 

Other  agenda  items  that  the  EHAP 
will  discuss  and  may  take  action  on 
include: 

1.  Draft  outline  and  concept  for  Coral 
Reef  Ecosystem  Fishery  Management 
Plan; 

2.  Final  Environmental  Impact 
Statement  (if  available)  for  miUtary  use 
of  Farallon  de  Mendinilla, 
Commonwealth  of  the  Northern  Mariana 
Islands;  and 

3.  Other  bus&iess  as  required. 
Although  other  issues  not  contained 

in  this  agenda  may  come  before  this 
Advisory  Panel  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  dtuing  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabihties.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  February  24, 1998. 
Bruce  C  Mordiead, 
Acting  Director.  Office  of  Sustainable 
Fisheri^,  National  Marine  Fisheries  Service. 
IFR  Doc.  98-5322  Filed  2-27-98;  8:45  am] 
BHXMQ  OOOE  MIO-Sa-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatratlon 

P.D.022398B]  * 

Endangered  Spaciaa;  Parmits 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmo^heric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  four  applications  for 
scientific  research  permits  (1119. 1134, 
1135, 1136)  and  an  application  for  a 
scientific  research/enhancement  permit 
(1118). 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Fish  and  Wildlife  Service,  Mid- 
Columbia  River  Fishery  Resource  Office 
at  Leavenworth,  WA  (FWS),  the 
Columbia  River  Inter-Tribal  Fish 
Commission  at  Portland,  OR  (CRTTFC), 
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the  U.S.  Geological  Survey  at  Cook,  WA 
(USGS),  euid  the  Oregon  Cooperative 
Fishery  and  Wildlife  Research  Unit  at 
Oregon  State  University.  Corvallis,  OR 
(OCFWRU)  have  applied  in  due  form  for 
permits  that  would  authorize  takes  of 
ESA-listed  anadromous  fish  species  for 
the  purpose  of  scientific  research. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  or 
before  April  1, 1998. 
ADDRESSES:  The  applications  and 
related  dociunents  are  available  for 
review  in  the  following  office,  by 
appointment: 

Protected  Resources  Division  (PRD). 
F/NW03.  525  NE  Oregon  Street.  Suite 
500,  Portland,  OR  97232-4169  (503- 
230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief.  Protected  Resources  Division, 
Portland. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
Applications  1118  and  1119:  Tom 
Lichatowich  (503-230-5438).  For 
Applications  1134, 1135,  and  1136: 
Robert  Koch  (503-230-5424). 
SUPPLEMBITARY  INFORMATION:  FWS, 
CRITFC,  USGS,  and  OCFWRU  request 
permits  under  the  authority  of  section 
10  of  the  Endangered  Species  Act  of 
1973  (ESA)  (16  U.S.C.  1531-1543)  and 
the  NMFS  regulations  governing  ESA- 
listed  fish  and  vtrildlife  permits  (50  CFR 
parts  217-227). 

FWS  requests  a  5-year  permit  (1118) 
for  an  annual  direct  take  of  endangered, 
naturally  produced  and  artificially 
propagated,  upper  Columbia  River 
steelhead  (Oncorhynchus  mykiss) 
associated  with  a  supplementation 
program  at  Winthrop  Hatchery  on  the 
Methow  River  in  WA.  FWS  proposes  to 
receive  ESA-hsted  steelhead  eggs  and/or 
juveniles  bom  the  Washington 
Department  of  Fish  and  WildUfe 
(WDFW)  Wells  Hatchery 
supplementation  program,  rear  the  fish 
in  the  hatchery,  and  release  the  fish 
when  they  are  ready  to  outmigrate. 
WDFW  is  authorized  takes  of  ESA-listed 
steelhead  under  permit  1094.  issued  on 
February  4, 1998  (63  FR  8435.  February 
19. 1998).  The  Winthrop  Hatchery 
supplementation  program  is  well-suited 
to  aid  in  the  recovery  of  endangered 
steelhead  because  the  hatchery  is 
located  in  the  fish's  historical  upriver 
habitat.  In  addition,  transfers  of  ESA- 
listed  juvenile  steelhead  from  WDFW  to 
FWS"  Winthrop  Hatchery  will  spread 
the  risk  of  a  catastrophic  accident  at  any 
one  facihty  which  could  have  serious 
consequences  to  one  specific  brood 
year.  FWS  also  requests  an  annual 
incidental  take  of  ESA-listed  species 


associated  with  fish  releases  from  the 
supplementation  program. 

FWS  requests  a  5-year  permit  (1119) 
for  an  annual  take  of  adult  and  juvenile, 
endangered,  upper  Colimibia  River 
steelhead  associated  with  two  scientific 
research  studies.  The  purpose  of  Study 
1  is  to  gather  data  on  emigrating 
juvenile  salmon  and  steelhead.  The 
purpose  of  Study  2  is  to  conduct  snorkel 
surveys  in  various  watersheds  as  part  of 
inventory  and  artificial  structure 
monitoring  projects.  The  data  obtained 
from  both  studies  will  be  used  to 
determine  the  survival  and  contribution 
of  Chinook  salmon  and  steelhead 
released  from  FWS'  mitigation  hatchery 
programs  in  central  WA  and  to  provide 
technical  assistance  to  agencies,  tribes, 
and  interest  groups  using  and  managing 
aquatic  resources  in  the  mid  to  upper- 
Columbia  River  Basin.  ESA-hsted  adult 
and  juvenile  fish  are  proposed  to  be 
observed  during  snorkel  surveys.  ESA- 
listed  juvenile  fish  are  proposed  to  be 
captured  with  screw  traps,  handled,  and 
released.  ESA-listed  juvenile  fish 
indirect  mortalities  associated  with  the 
scientific  research  activities  are  also 
requested. 

CRITFC  requests  a  5-year  permit 
(1134)  that  would  authorize  annual 
takes  of  juvenile,  endangered.  Snake 
River  sockeye  salmon  [Oncorhynchus 
nerka);  adult  and  juvenile,  threatened, 
natiirally-produced  and  artificially- 
propagated.  Snake  River  spring/simimer 
Chinook  salmon  {Oncorhynchus 
tshawytscha);  adiilt  and  juvenile, 
threatened.  Snake  River  fiall  chinook 
salmon  [Oncorhynchus  tshawytscha)-^ 
adult  and  juvenile,  endangered, 
naturally-produced  and  artificially- 
propagated,  upper  Columbia  River 
steelhead  (Oncorhync/ius  mykiss);  and 
adult  and  juvenile,  threatened,  Sniake 
River  steeUiead  [Oncorhynchus  mykiss) 
associated  vnth  scientific  research  in  the 
Columbia  and  Snake  River  Basins  in  the 
Pacific  Northwest.  CRITFC  also  requests 
an  annual  take  of  adult  and  juvenile 
lower  Colimibia  River  steelhead 
[Oncorhynchus  mykiss)  which  is 
currentiy  proposed  as  threatened. 
CRITFC  proposes  to  conduct  eight 
research  tasks:  (1)  Juvenile  chinook 
salmon,  steelhead,  and  coho  salmon 
surveys;  (2)  juvenile  anadromous 
salmonid  outmigration  studies;  (3) 
chinook  salmon  and  steelhead 
escapement  surveys;  (4)  scale  sampling 
at  Bonneville  Dam;  (5)  cryopreservation 
of  chinook  salmon  and  steelhead 
gametes;  (6)  gas  bubble  trauma 
sampling;  (7).subyearling  fall  chinook 
salmon  research;  and  (8)  westslope 
cutthroat  trout  genetic  inventory. 
CRITFC  proposes  to  observe/harass 
ESA-hsted  fish  during  siirveys  and  redd 


coimts.  to  collect  tissue/scale  samples 
and  biological  information  from  ESA- 
listed  fish  during  escapement  and 
carcass  surveys,  to  collect  gametes  from 
post-spawned  ESA-hsted  adult  fish,  and 
to  employ  seines,  traps,  and 
electrofishing  to  capture  ESA-hsted 
juvenile  fish  to  apply  passive  integrated 
transponder  (PIT)  tags  and  other  marks 
for  migration  studies.  A  lethal  take  of 
juvenile,  ESA-Usted,  Snake  River  fall 
chinook  salmon  is  requested.  ESA-hsted 
juvenile  fish  indirect  mortahties 
associated  with  the  research  activities 
are  also  requested. 

USGS  requests  a  5-year  scientific 
research  pfennit  (1135)  for  annual  takes 
of  juvenile  lower  Columbia  River 
steelhead,  currently  proposed  as 
threatened.  The  purpose  of  the  research 
is  to  examine  the  hypothesis  that 
individual  juvenile  steelhead  must  grow 
to  a  critical  size  during  their  first  and 
second  summers  to  survive  harsh  winter 
conditions  in  streams.  The  results  of 
this  research  vtrill  provide  data  and 
models  that  demonstrate  how  habitat 
conditions,  such  as  temperatiu«. 
influence  fish  growth  and  potential 
survival  in  natal  streams,  particularly  in 
the  Wind  River  Basin.  Juvenile  fish  are 
proposed  to  be  collected  from  streams  in 
the  Wind  River  Basin  using 
electrofishing.  anesthetized,  handled  to 
acquire  biological  data,  allowed  to 
recover  from  the  anesthetic,  and 
released.  A  lethal  take  of  juvenile  fish  is 
requested.  Indirect  mortahties  of 
juvenile  fish  associated  with  the 
research  activities  are  also  requested. 

OCFWRU  requests  a  3-year  permit 
(1136)  for  annual  takes  of  juvenile, 
endangered.  Snake  River  sockeye 
salmon;  juvenile,  threatened,  natiirally 
produced  and  artificially  propagated. 
Snake  River  spring/summer  chinook 
salmon;  juvenile,  threatened.  Snake 
River  fall  chinook  salmon;  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated,  upper  Columbia 
River  steelhead;  and  juvenile, 
threatened.  Snake  River  steelhead 
associated  with  research  designed  to 
compare  biological  and  physiological 
indices  of  wild  and  hatchery  juvenile 
fish  exposed  to  stress  from  bypass, 
collection,  and  transportation  activities 
at  the  dams  on  the  Snake  and  Columbia 
Rivers  in  the  Pacific  Northwest.  The 
purpose  of  the  research  is  to  determine 
effects  of  manmade  structures  and 
management  activities  on  outmigrating 
salmonids  and  to  provide  information  to 
improve  their  survival.  ESA-listed 
juvenile  fish  are  proposed  to  be 
captured  using  lift  nets  or  dipnets  at 
Lower  Granite  E>am  on  the  Snake  River 
and  McNary  Dam  on  the  Columbia  River 
or  acquired  from  Smolt  Monitoring 
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Program  personnel,  operating  under  the 
authority  of  a  separate  permit,  at 
Bonneville  Dam  on  the  Columbia  River. 
Captured  ESA-listed  fish  are  proposed 
to  be  examined  and  released  or  tagged 
with  radio  transmitters,  held  for  as  long 
as  24  hours,  released,  and  tracked 
electronically.  Some  lethal  take  is 
requested.  ESA-listed  juvenile  fish 
indirect  mortalities  associated  with 
research  activities  are  also  requested. 

To  date,  protective  regulations  for 
threatened  Snake  River  steelhead  under 
section  4(d)  of  the  ESA  have  not  been 
promulgated  by  NMFS.  This  notice  of 
receipt  of  applications  requesting  takes 
of  this  species  is  issued  as  a  precaution 
in  the  event  that  NMFS  issues  protective 
regulations  that  prohibit  takes  of  Snake 
River  steelhead.  The  initiation  of  a  30- 
day  public  comment  period  on  the 
applications,  including  their  proposed 
takes  of  Snake  River  steelhead,  does  not 
presuppose  the  contents  of  the  eventual 
protective  regulations.  To  date,  a  listing 
determination  for  lower  Colimibia  River 
steelhead  under  the  ESA  has  not  been 
promulgated  by  NMFS.  This  notice  of 
receipt  of  applications  requesting  takes 
of  this  species  is  issued  as  a  precaution 
in  the  event  that  NMFS  issues  a  listing 
determination.  The  initiation  of  a  30- 
'day  pubUc  comment  period  on  the 
applications,  including  their  proposed 
takes  of  lower  Colimibia  River 
steelhead,  does  not  presuppose  a  listing 
determination.  Those  individuals 
requesting  a  hearing  on  any  of  the 
appUcations  should  set  out  the  specific 
reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  summaries  are 
those  of^e  applicants  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  February  23, 1998. 
Nancy  I.  Chu, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
IFR  Doc.  98-5323  Filed  2-27-98;  8:45  am] 

BILUNQ  CODE  3S1»-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMB4TS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Dominican 
Republic 

February  25, 1998. 

AOBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  March  3,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  Umits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Rtgister  notice  62  FR  66057. 
published  on  December  17. 1997).  Also 
see  62  FR  67622.  published  on 
December  29, 1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  25, 1998. 
Commissiooer  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  periods  January  1, 
1998  through  March  26, 1998  (Categories 
352/652)  and  January  1, 1998  through 
December  31,  1998. 


Effiective  on  March  3. 1998.  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 


338/638 

340/640 

342/642 

347/348/647/648 


352/652 

433 

442 

443 

444 

448 

633 


Adjusted  limit  1 


964,072  dozen. 

992,459  dozen. 

636,449  dozen. 

2,156,406  dozen  of 
wtiich  not  more  than 
1,148,820  dozen 
Shan  be  in  Cat- 
egories 647/648. 

2,759,208  dozen. 

24,131  dozen. 

81 ,930  dozen. 

142,253  numbers.  ■ 

81 ,930  numbers. 

42,207  dozen. 

145.623  dozen. 


The  guaranteed  access  levels  ftv  the 
foregoing  categories  remain  unchanged. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  aSairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(-l). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Cortunittee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  98-5298  Filed  2-27-98;  8:45  am] 

BILLING  COOE  3610-DR-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

AnnertCorps*VISTA  Supervision  and 
Transportation  Support  Guidelines 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  guidelines  with 
request  for  cotnments. 

SUMMARY:  The  Corporation  for  National 
Service  ("Corporation")  plans  to  replace 
the  VISTA  Supervision  and 
Transportation  Support  Guidelines 
published  in  the  Federal  Register  on 
May  5. 1987  (52  FR  16422).  These 
guidelines  will  enable 
AmeriCorps*VISTA  to  make  a  grant 
agreement,  or  other  arrangements  with  a 
sponsoring  organization  to  pay  for  on- 
the-job  transportation  and/or 
supervisory  support  for 
AmeriCorps*VTSTA  members.  The 
Corporation  invites  all  interested  parties 
to  comment  on  the  issues  discussed  in 
this  notice.  Any  comments  received  will 
be  carefully  considered  in  the 
development  of  the  final 
AmeriCorps* VISTA  Supervision  and 
Transportation  Support  Guidelines. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
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address  section  on  or  before  March  25, 
1998. 

ADDRESSES:  Send  comments  to  Rosezina 
Dimn,  AmeriCorps*VISTA  Office, 
Corporation  for  National  Service,  Room 
9110, 1201  New  York  Avenue,  N.W., 
Washington,  D.C.  20525.  (See 
SUPPLBMENTARY  INFORMATION  section  for 
poUcy  on  electronic  access.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Bevan,  Program  and  Field  Support 
Manager,  AmeriCorps*VISTA,  (202) 
606-5000,  extension  206.  For 
individuals  with  disabilities, 
information  will  be  made  available  in 
alternative  formats,  upon  request. 
SUPPLEMENTARY  INFORMATION:  The  Final 
Notice  of  VISTA  Supervision  and 
Transportation  Support  Guidelines,  as 
published  in  the  Federal  Register  on 
May  5. 1987  (52  FR  16422),  will  be 
replaced  by  new  guidelines.  This  notice 
proposes  new  guidelines  to  ensure  that 
AmeriCorps*VISTA  members  have  the 
support  to  ensure  that  they  may  perform 
their  assignments  effiectively.  These 
guidelines  will  apply  to 
AmeriCorps*VICTA  sponsors  and 
members  serving  imder  Title  I,  Part  A  of 
Pub.  L.  93-113,  as  amended.  The 
Corporation  seeks  public  comment  for 
all  portions  of  these  proposed 
guidelines.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
final  guidelines;  they  will  also  become 
a  matter  of  public  record.  No  electronic 
mail  or  facsimile  transmission 
comments  will  be  accepted. 

AmeriCorps'VISTA  Supervision  and 
Transportation  Support  Guidelines 
ImpIementatiiHi 

These  Guidelines  apply  to  all 
AmeriCorps*VISTA  member 
supervision  and/or  on-the-job 
transportation  support  grant 
apphcations/agreements  submitted  to 
the  Corporation  for  National  Service  on 
or  after  the  effective  date  of  the  final 
notice. 

1.  Purpose 

(a)  Section  105(b)  of  the  £)omestic 
Volunteer  Service  Act  of  1973,  Public 
Law  93-113,  as  amended,  requires  the 
AmeriCorps* VISTA  program  to  ensure 
that  each  member  serving  under  Title  I, 
Part  A  of  the  Act  has  available  such 
allowances  and  support  as  will  enable 
them  to  carry  out  the  purpose  and 
provisions  of  the  Act  and  to  perform 
their  assignments  effectively.  In 
accordance  with  Section  105(b)  and 
these  guidelines,  AmeriCorps*VISTA 
may  make  a  commitment  through  a 
grant  agreement,  or  other  arrangement 
with  a  sponsor,  to  pay  for  on-the-job 


transportation  and/or  supervisory 
support  of  such  members. 

(b)  This  order  establishes  the  policy 
and  guidelines  for  determining: 

(1)  The  ciiciunstances  under  which 
grants  or  other  arrangements  for 
AmeriCorps* VISTA  contributions  to  on- 
the-job  transportation  expenses  of 
AmeriCorps*VISTA  members  may  be 
negotiated  between  AmeriCorps*  VISTA 
and  the  sponsor;  and 

(2)  The  ciramistances  under  which 
grants  or  other  arrangements  for 
AmeriCorps*  VISTA  contributions  to  the 
cost  of  providing  supervision  for 
AmeriCorps* VISTA  members  may  be 
negotiated  between  AmeriCorps*  VISTA 
and  the  sponsor. 

2.  Scope 

Provisions  of  this  policy  and 
guidelines  apply  to  AmeriCorps*  VISTA 
sponsors  and  members  serving  under 
Title  I.  Part  A  of  Pub.  L.  93-113,  as 
amended. 

3.  Backgmund 

While  AmeriCorps*VISTA  must 
ensure  that  members  have  available 
such  allowances  and  support  as  will 
enable  them  to  perform  their  project 
assignments  effectively,  the  provision  of 
adequate  on-the-job  transportation  and 
supervision  for  AmeriCorps*VISTA 
members  is  primarily  the  responsibiUty 
of  the  sponsoring  organization. 

AmeriCorps* VISTA  recognizes, 
however,  that  in  some  instances 
sponsoring  organizations  requesting 
members  for  projects  that  conform  to 
AmeriCorps*VISTA's  programming 
criteria  may  need  assistance  in 
providing  this  support.  Corporation 
State  Program  Directors  are  provided 
with  limited  financial  resources  for  the 
purpose  of  entering  into  transportation 
and/or  supervision  arrangements  with 
AmeriCorps  "VISTA  project  sponsors. 

When  such  arrangements  are 
established  with  a  sponsoring 
organization,  they  are  to  provide  for  the 
direct  support  of  AmeriCorps  "VISTA 
member  transportation  and  supervision, 
as  well  as  travel  needed  to  supervise 
AmeriCorps* VISTA  members.  They  are 
not  intended  to  provide  for  other 
support  needed  to  accomplish  the  goals 
of  the  project.  All  other  overhead 
expenses  such  as  suppUes,  materials, 
and  equipment  are  the  sole 
responsibility  of  the  sponsoring 
organization. 

4.  Policy 

(a)  AmeriCorps* VISTA  will  provide 
full  or  partial  funding  for  on-the-job 
transportation  of  AmeriCorps*  VISTA 
memb«3  and/or  for  hiring  of  persons 
responsible  for  supervision  of  the 


members,  but  only  in  those  cases  where 
such  support  is  deemed  by  the 
Corporation  State  Program  Director  to 
be: 

(1)  Necessary  for  the  effective 
functioning  of  the  AmeriCorps*  VISTA 
members  on  the  project,  and 

(2)  Within  these  guideUnes. 

(b)  Gradual  assumption  of 
transportation  and/or  supervision 
support  by  the  sponsoring  organization 
over  the  life  of  the  project  is 
encouraged. 

(c)  When  a  supervision  and/or 
transportation  arrangement  is  approved, 
the  nature  of  the  agreement  between  the 
Corporation  State  Program  Director  and 
the  sponsor  will  be  reflected  in  the 
relevant  Memorandum  of  Agreement. 
Any  agreement  whereby 
AmeriCorp* VISTA  provides  funds  for 
these  purposes  will  include  provisions 
to  ensure  that: 

(1)  Services  are  furnished  at  a 
reasonable  rate; 

(2)  The  rate  conforms  to  sponsor's 
hiring  pohcies  and/or  local  prevailing 
salary  levels; 

(3)  Any  expenses  incurred  by  the 
sponsoring  organization  over  the  agreed 
amoimt  will  be  at  its  own  expense. 

(d)  In  developing/renewing  projects, 
the  Corporation  State  Program  Director 
shall  take  into  accoimt  the  travel  and 
supervisory  requirements  of  the 
proposed  project.  AmeriCorps'VISTA 
project  support  funds  will  be  provided 
only  when  needs  of  the  project  and  the 
assigned  members  caimot  be  met  by  the 
sponsor's  own  structiire  and  resources. 

(e)  Renewal  of  supervision  and/or 
transportation  grants  arrangements  will 
be  based  on  needs,  availability  of 
resources,  and  project  performance. 

5.  Guidelines  for  Transportation 
Arrangements 

(a)  The  Corporation  State  Program 
Director  will  establish  the  following 
facts  before  approving 
AmeriCorps  "VISTA  funds  to  support 
on-the-job  transportation  for 
AmeriCorps* VISTA  members: 

(1)  Necessity  of  transportation, 
including  public  transportation,  for 
AmeriCorps'VISTA  members  to  achieve 
the  goals/objectives  of  the  project  as 
contained  in  the  project  application: 

(2)  Inability  of  the  sponsoring 
organization  to  provide  adequate 
transportation. 

(b)  The  Corporation  will  not  provide 
on-the-job  transportation  support  for: 

(1)  Travel  excuses  incurred  by 
AmeriCorps* VISTA  members  from  their 
residence  to  their  assigned  post;  and 

(2)  Transportation  or  delivery  services 
to  the  population  being  served. 

(c)  The  Corporation  State  Program 
Director  will  consider  budget 
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constraints,  available  resources,  and 
program  and  geographic  priorities  in 
distributing  AmeriCorps'VISTA  on-the- 
job  transportation  funds. 

6.  Guidelines  for  Supervision 
Armngements 

(a)  The  Corporation  State  Program 
Director  shall  establish  the  following 
facts  before  approving 
AmeriCorps*VISTA  funds  to  support 
on-the-job  supervision  of 
AmeriCorps*VISTA  members: 

(1)  Necessity  of  full-  or  part-time 
supervision  for  members  to  achieve  the 
goals/objectives  of  the  project  as 
outlined  in  the  project  application; 

(2)  Inability  of  the  sponsoring 
organization  to  provide  adequate 
supervision; 

(3)  Number  of  AmeriCorps* VISTA 
members  assigned  to  the  project  during 
the  period  covered  by  the  Memorandum 
of  Agreement; 

(4)  Necessity  of  supervisor  job-related 
travel  based  on  nimiber  of 
AmeriCorps*VISTA  members  assigned 
and  the  geographic  dispersion  of  the 
project. 

(b)  The  Corporation  has  determined 
that: 

(1)  Projects  averaging  three  (3)  or 
fewer  AmeriCorps*  VISTA  members 
over  the  course  of  the  Memorandum  of 
Agreement  will  not  be  eligible  for  any 
AmeriCorps*VISTA  supervisory 
funding. 

(2)  Projects  averaging  at  least  four  (4) 
AmeriCorps* VISTA  members  during 
the  term  of  the  Memorandum  of 
Agreement  are  eligible  for  part-time 
supervisory  funding  in  the  same  ratio  as 
the  individual  would  spend  in  actual 
supervision,  e.g.,  if  the  supervisor 
spends  at  least  30%  time  directly 
supervising  the  members, 
AmeriCorps*  VISTA  would  fund  up  to 
30%  of  salary. 

(3)  AmeriCorps*  VISTA  projects  are 
eligible  for  funding  of  a  full-time 
supervisory  position  if  the  project 
averages  at  least  eight  (8) 
AmeriCorps*VISTA  members  over  the 
course  of  the  Memorandum  of 
Agreement. 

(c)  The  Corporation  State  Program 
Director  will  consider  budget 
constraints,  available  resources,  and 
program  and  geographic  priorities  in 
distributing  AmeriCorps*  VISTA 
supervision  funds. 

7.  Elimination  or  Reduction  of 
Transportation  and/or  Supervision 
Funding 

(a)  As  a  general  rule,  the  level  of 
funding,  determined  by  the  Project 
Manager  tuid  contained  in  an 
AmeriCorps  "VISTA  project  support 


grant/agreement,  will  be  maintained 
throughout  the  term  of  the  annual 
Memorandum  of  Agreement  between 
the  Corporation  for  National  Service  and 
the  sponsoring  organization.  However, 
types  of  conditions  that  may  cause  the 
reduction  or  elimination  of  project 
support  during  the  term  of  the  annual 
Memorandum  of  Agreement  are: 

(1)  Amendment  by  mutual  agreement 
between  the  Corporation  for  National 
Service  and  the  sponsor; 

(2)  Termination  by  the  sponsor  for 
any  reason; 

f3)  Reassignment,  resignation,  or 
termination  of  AmeriCorps*  VISTA 
members  from  the  project  before  their 
term  of  service  has  ended  with  no 
replacements  during  that  budget  year; 

(4)  Substantial  changes  in 
AmeriCorps*  VISTA  member 
assicnments;  or 

(5j  Suspension  or  termination  in 
accordance  with  45  CFR  Part  1206, 
Subpart  A. 

(bj  All  grant  awards  or  agreements 
documenting  supervisory  or  on-the-job 
transportation  arrangements  will 
contain  language  indicating  that  the 
AmeriCorps* VISTA  funding  may  be 
reduced  or  eliminated  in  accordance 
with  the  provisions  of  this  Guideline 
and  the  Memorandum  of  Agreement. 

Dated:  February  24,  1998. 
Kenneth  L.  Klothen, 

General  Counsel. 

|FR  Doc.  9&-5225  Filed  2-27-98;  8:45  am] 

BiLUNG  CODE  W«0-a8-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request    | 

AGENCY:  OfBce  of  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  Defense  Information 
Systems  Agency,  Defense  Technical 
Information  Center. 
action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  for 
Acquisition  and  Technology  announces 
the  proposed  extension  of  a  currently 
approved  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  infonnation  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  cnllection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  1, 1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
E)efense  Technical  Information  Center, 
DoD  Scientific  and  Technical 
Information  Policy  Office,  ATTN:  DTIC- 
S,  8725  John  J.  Kingman  Road,  Suite 
0944.  Fort  Belvoir,  VA  22060-6218. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  infonnation  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instrument,  please 
write  to  the  above  address  or  call  Mr. 
Dave  Appier  at  (703)  767-9160. 
TITLE,  ASSOCIATED  FORM,  AND  0MB 
NUMBER:  Militarily  Critical  Technical 
Data  Agreement  (DD  Form  2345),  OMB 
Number  0704-0207. 
NEEDS  AND  USES:  The  information 
collection  requirement  is  necessary  as  a 
basis  for  certifying  individuals  or 
businesses  to  have  access  to  DoD  export- 
controlled  militarily  critical  technical 
data  subject  to  the  provisions  of  32  CFR 
250.  Individuals  and  enterprises  who 
need  access  to  unclassified  DoD- 
controlled  militarily  critical  technical 
data  must  certify  on  DD  Form  2345  that 
data  will  be  used  only  in  ways  that  will 
inhibit  unauthorized  access  and 
maintain  the  protection  afforded  by  U.S. 
export  control  laws.  The  information 
collected  is  disclosed  only  to  the  extent 
consistent  with  prudent  business 
practices,  current  regulations  and 
statutory  requirements  and  is  so 
indicated  on  the  Privacy  Act  Statement 
ofDD  Form  2345. 

Affected  Public:  Businesses  or  other 
for-profit.  Not-for-profit  institutions. 
Annual  Burden  Hours:  2000 
Number  of  Respondents:  6.000 
Responses  Per  Respondent:  1 
/Average  Burden  Per  Response:  20 
Minutes 

Frequency:  On  occasion. 
SUPPLBMENTARY  INFORMATION: 

Summary  of  lafbrmation  Collection 

Use  of  DD  Form  2345.  Military 
Critical  Technical  Data  Agreement, 
permits  U.S.  and  Canada  defense 
contractors  to  certify  their  eligibility  to 
obtain  certain  unclassified  tedmical 
data  with  military  and  space 
applications.  Nonavailability  of  the  form 
prevents  defense  contractors  bom 
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accessing  certain  restricted  databases 
and  obstructs  conference  attendance 
where  restricted  data  will  be  discussed. 

Dated:  February  24, 1998. 
Patricia  L.  Toppings, 
Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-5191  Filed  2-27-98;  8:45  amj 
MJJNQ  OOOE  mm  IH  M 


DEPARTMENT  OF  DEFENSE 
(0MB  Control  Number  0704-0246] 

Infonnation  Collection  Requirements; 
Defense  Federal  Acquisition 
Regulation  Supplement  Part  247, 
Transportation 

A0B«CY:  Department  of  Defense  (DoD). 
ACTKM:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 


r:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  annoimces  the 
proposed  extension  of  a  pubUc 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  infonnation 
is  necessary  for  the  proper  performance 
of  the  functions  of  DoD,  including 
whether  the  infonnation  will  have 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  biuxien  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility.and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Part  of  this 
information  collection  requirement  is 
currently  approved  by  the  Office  of 
Management  and  Budget  (0MB)  for  use 
throu^  September  30, 1998,  imder 
0MB  Control  Number  0704-0245.  In 
addition,  this  extension  reflects  a 
transfer  of  reporting  requirements 
currently  approved  under  OMB  Control 
Number  0704-0187  that  more 
appropriately  belong  under  this 
clearance.  DoD  proposes  that  OMB 
extend  its  approval  for  use  through 
September  30,  2001. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  1, 1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Susan  L.  Schneider, 
PDUSD(A4T)  DP(DAR),  IMD  3D139, 


3062  Defense  Pentagon,  Washington, 
D.C.  20301-3062.  Telefax  number  (703) 
602-0350.  E-mail  comments  submitted 
over  the  Internet  should  be  addressed 
to:  dfars@acq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0245  in  all 
correspondence  related  to  this  issue.  E- 
mail  comments  should  cite  OMB 
Control  Number  0704-0245  in  the 
subject  line. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 

Susan  L.  Schneider,  (703)  602-0131.  A 
copy  of  the  information  collection 
requirements  contained  in  the  DFARS 
text  is  available  electronically  via  the 
Internet  at:  http://www.dtic.mil/dfars/. 
Paper  copies  of  the  infonnation 
collection  requirements  may  be 
obtained  from  Ms.  Susan  L.  Schneider, 
PDUSD(A&T)DPpAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington, 
D.C.  20301-3062. 

SUPPLaiBITARY  MFORMATION: 

Title,  Associated  Forms,  and 
Associated  OMB  Control  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  PFARS)  Part  247, 
Transportation,  and  the  clauses  at 
252.247-7000,  252.247-7001,  252.247- 
7002,  252.247-7007,  252.247-7022, 
252.247-7023,  and  252.247-7024;  OMB 
Control  Number  0704-0245. 

Needs  and  Uses:  This  infonnation 
collection  requirement  is  used  by 
contracting  officers  in  applying 
transportation  and  traffic  management 
considerations  in  the  acquisition  of 
suppUes,  and  in  acquiring 
transportation  or  transportation-related 
services. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  152,320. 

Number  of  Respondents:  102,625. 

Responses  per  Respondent:  1.2. 

Annual  Responses:  302,625. 

Average  Buiden  per  Response:  4.96. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

The  information  collection  includes 
requirements  relating  to  DFARS  Part 
247,  Transportation. 

a.  DFARS  252.247-7000(a)  requires 
contractors  for  stevedoring  services  to 
notify  the  contracting  officer  of  unusual 
conditions  associated  with  loading  or 
unloading  a  particular  cargo  for 
potential  adjustment  of  the  contract 
labor  rates. 

b.  DFARS  252.247-7001  requires 
contractors  for  stevedoring  services, 
under  contracts  awarded  using  sealed 
bidding  procedures,  to  notify  the 
contracting  officer  of  certain  changes  in 
the  wage  rates  or  benefits  that  apply  to 
its  direct  labor  employees,  for  potential 
adjustment  to  the  existing  contract 


commodity,  activity,  or  work-hour 
prices.  This  requirement  was  previously 
approved  under  OMB  Clearance  0704- 
0187. 

c.  DFARS  252.247-7002  permits 
contractors  for  stevedoring  services, 
under  contracts  awarded  using 
negotiation  procedures,  to  deliver  a 
written  demand  that  the  parties 
negotiate  to  revise  the  prices  under  the 
contract.  This  requirement  was 
previously  approved  imder  OMB 
Clearance  0704-0187. 

d.  DFARS  252.247-7007(1)  requires 
contractors  for  stevedoring  services  to 
furnish  the  contracting  officer  with 
satisfactory  evidence  of  insurance  before 
performance  of  any  work  imder  the 
contract. 

e.  DFARS  252.247-7022  requires  the 
offeror  to  represent  whether  it 
anticipates  that  supplies  will  be 
transported  by  sea  in  the  performance  of 
any  resulting  contract  or  subcontract. 
This  requirement  was  previously 
approved  under  OMB  Clearance  0704- 
0187. 

f.  DFARS  252.247-7023(c)  requires 
the  contractor  to  submit  a  writtenr 
request  to  the  contracting  officer  for  use 
of  other  than  U.S.  flag  vessels  in  the 
performance  of  the  contract. 

g.  DFARS  252-247-7023(d)  requires 
the  contractor  to  submit  to  the 
contracting  officer,  one  copy  of  the  rated 
on  board  vessel  operating  carrier's  ocean 
bill  of  lading. 

h.  DFARS  252.247-7023(e)  requires 
the  contractor  to  provide,  with  its  final 
invoice,  a  representation  that:  (1)  no 
ocean  transportation  was  used  in  the 
performance  of  the  contract;  (2)  only 
U.S.  flag  vessels  were  used  for  all  ocean 
shipments  imder  the  contract;  (3)  the 
contractor  had  the  written  consent  of 
the  contracting  officer  for  all  non-U.S.- 
flag  ocean  transportation;  or  (4) 
shipments  were  made  on  non-U.S.-flag 
vessels  without  the  written  consent  of 
the  contracting  officer. 

i.  DFARS  252.247-7024(a)  requires 
the  contractor  to  notify  the  contracting 
officer  when  the  contractor  learns  that 
supplies  are  to  be  transported  by  sea 
and  the  contractor  indicated,  in 
response  to  the  soUcitation,  that  it  did 
not  anticipate  transporting  any  supplies 
by  sea. 

Midiele  P.  Peterson, 
Execu  Uve  Editor,  Defense  Acquisition 
Regulations  Council. 

(FR  Doc  98-5271  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Defense  Science  Board  1998  Summer 
Study  Tasl(  Force  on  Joint  Operations 
Superiority  on  tlie  21st  Century 

action:  Notice  of  Advisory  Committee 
Meetings. ,     

summary:  The  Defense  Science  Board 
1908  Simuner  Study  Task  Force  on  Joint 
Operations  Superiority  on  the  21st 
Century  will  meet  in  closed  session  on 
March  17-18, 1998  at  Strategic 
Analysis,  Inc.,  4001  N.  Fairfex  Driver, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  afiiact  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  Integrating 
Capabihties  Underwriting  Joint 
Operations  Superiority  in 'die  21st 
Centiuy. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C  App.  n.  (1994)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C  §  552b«  (1)  (1994),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  February  24, 1998. 
L.M.  B]nnm< 

Attanata  OSD  Federal  Register  liaison 
Officer,  Department  of  Defense. 
[FR  Doc  9»-5189  Filed  2-27-98;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  1998  Summer 
Staidy  Taak  Force  on  Joint  Operations 
Superiority  on  the  21st  Century 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
1998  Summer  Study  Task  Force  on  Joint 
Operations  Superiority  on  the  21st 
Century  will  meet  in  closed  session  on 
April  14-15,  May  12-13,  June  9-10.  and 
July  7-8, 1998  at  Strategic  Analysis, 
Inc.,  4001  N.  Fairfax  Drive,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
E)efense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 


they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  address 
Integrating  Capabilities  Underwriting 
Joint  OperaUons  Superiority  in  the  21st 
Century. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  coocem  matters  listed  in  5 
U.S.C.  §  552b  (1)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  February  24, 1998. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  liaison 
Ofpcer,  Department  of  Defense. 
[FR  Doc.  98-S190  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

Supplementai  Record  of  Decision 
(SROO)  for  the  Disposai  and  Reuse 
Hnal  Envirenmentai  Impact  Statement 
for  Carswel  Air  Force  Baae  (AFB), 
Texas  (TX) 

On  January  29, 1998,  the  Air  Force 
issued  a  SROD  for  the  disposal  of 
Carswell  AFB,  TX.  The  decisions 
included  in  this  SROD  have  been  made 
in  consideration  of  the  Final 
Environmental  Impact  (FEIS)  of 
Carswell  AFB,  TX,  which  was  filed  with 
the  Environmental  Protection  Agency 
on  July  15, 1994,  and  other  relevant 
considerations. 

The  disposal  of  property  at  Carswell 
AFB  is  needed  because  it  and  its 
associated  off-base  former  Weapons 
Storage  Site  officially  closed  on 
September  30, 1993,  pursuant  to  the 
Defense  Base  Closure  and  ReaUgnment 
Act  PBCRA)  (Pub.  L.  No.  101-510,  Title 
XXIX)  and  the  recommendations  of  the 
Base  Closiue  and  Realignment 
Commission. 

Carswell  AFB  and  its  associated  off- 
base  former  Weapons  Storage  Site  is 
comprised  of  approximately  2,580  acres 
of  fee-owned  property,  approximately 
70  acres  of  land  located  on  the  banks  of 
Lake  Worth  leased  from  the  Qty  of  Fort 
Worth  under  a  25-year  lease  which 
expires  in  2012,  and  628  acres  of 
easements  for  a  total  of  3,278  acres.  In 
the  partial  ROD  signed  on  November  21, 
1994,  the  Air  Force  approved 
disposition  of  approximately  2,266 
acres.  The  Air  Force  has  decided  to 
dispose  of  the  approximately  1,012 
acres  remaining  of  Carswell  AFB  and  its 
associated  off-base  weapons  storage  site 


(Parcel  K)  in  the  following  manner 
Parcel  E  (approximately  40  acres). 
Parcel  F  (approximately  86  acres). 
Parcel  G  (approximately  206  acres),  and 
Parcel  H  (approximately  42  acres)  will 
be  transferred  to  the  Westworth 
Redevelopment  Authority  which  is  the 
official  Local  Redevelopment  Authority 
(LRA)  as  an  Economic  Development 
Conveyance  (EDC);  Parcel  I 
(approximately  129  acres)  and  Parcel  J 
(approximately  1  acre)  will  be  retained 
by  the  Air  Force;  and  Parcel  K 
(approximately  508  acres)  will  be 
disposed  of  through  public  sale. 

llie  uses  proposea  for  the  property 
under  the  SROD  are  included  in  the 
proposed  action  in  the  FEIS  and  are 
consistmit  with  the  LRA's 
redevelopment  plan.  The  LRA  prepared 
the  plan  with  the  assistance  of  the 
broader  community. 

By  this  decision,  the  Air  Force  adopts 
certain  mitigation  measures,  as 
described  in  the  SROD,  to  protect  public 
health  and  the  environment.  In  response 
to  the  existing  or  frawasted 
environmental  impacts  to  or  in  the  area 
of  Carswell  AFB,  subsequent  property 
owners  should  consider  implementation 
of  the  more  specific  mitigation  measures 
associated  witb  reuses  they  may 
imdertake,  as  set  forth  in  Chapter  4  of 
the  FEIS. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  Charles  R. 
Hatch,  Program  Managw,  Division  C 
Correspondence  should  be  sent  to 
AFBCA/DC,  1700  North  Moore  Street. 
Suite  2300,  Arlington,  VA  22209-2809. 
Baibara  A.  Ganakiiad, 
Ahemate  Air  Face  Fedwal  Regjater  liaison 
Offkar. 

(FR  Doc  98-5221  Filed  2-27-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

Privacy  Act  of  1974;  System  of 
Records 


aqency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  a  system  of  records. 

summary:  The  Department  of  the  Army 
proposes  to  add  a  system  of  records 
notice  to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 
DATK:  This  action  will  be  effective 
without  further  notice  on  April  13, 
1998,  unless  conunents  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  U.S. 
Total  Army  Persoimel  Command, 


UMI 


Federal  Regigter/Vol.  63,  No.  40 /Monday,  March  2,  1998 /Notices 


1020S 


ATTN:  TAPC-PDR-P,  Stop  C55.  Ft. 
Belvoir,  VA  22060-5576. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

8UPPLBIBITARY  MFORMATION:  The 
complete  inventory  of  Department  of  the 
Army  record  system  notices  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  pubUshed  in  the 
Federal  Reg^ter  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  February 
17, 1998,  to  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (0MB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  'Federal  Agency 
Responsibihties  for  Maintaining 
Records  About  Individuals,'  dated 
F^niary  8, 1996.  (61  FR  6427,  February 
20, 1996). 

Dated:  Fetvuary  24, 1998. 

ImM.  Bymm, 

Ahemate  OSD  Federal  Register  Liaison 

Ofpcm,  Department  ofDt^nse. 

A063S/690TAPC 


Army  Career  and  Alumni  Program, 
Pre-separation  and  Job  Assistance 
Counseling. 

8V8TBI  location: 

Primary  location:  Headquarters,  U.S. 
Total  Army  Personnel  Command, 
ATTN:  TAPC-PDT-O,  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0476. 

Secondary  locations:  Army  Career  and 
Alimmi  Program  Centers.  A  complete 
list  of  ACAP  centers  may  be  obtained  by 
writing  to  the  system  manager. 

CATGOORCB  OF  MOIVDUALS  COVERED  BY  THE 
SVBTBl: 

Department  of  Defense  military 
personnel  (active/reserve  duty]  and 
their  spouses:  U.S.  Coast  Guard 
personnel  and  their  spouses; 
Department  of  Defense  civiUan 
employees;  U.S.  Army  National  Guard 
personnel  and  their  spouses;  DoD 
personnel  who  retired  no  earUer  than 
ninety  (90)  days  prior  to  the  date  they 
requested  ACAP  services;  and  widows 
and  widowers  of  deceased  active  duty 
mihtary  personnel. 

CATEQOmES  OF  RECORDS  M  THE  SVSTBi: 

Files  contain  individual's  name,  home 
address.  Social  Security  Number,  date  of 
birth,  job  quahfications,  DD  Form  2648 
(Pre-Separation  Counseling  Checkhst), 
and  similar  or  pre-separation/transition 
counseling  related  doamients. 


AUTHORTTY  FOR  KUMTBIANCE  OF  THE  SYSTBl: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C,  Chapter  58;  DoD 
Directive  1332.35;  and  E.O.  9397  (SSN). 

PURP08E(8): 

To  provide  transition  planning/ 
counseling  for  individuals  so  that  they 
may  re-enter  the  civiUan  job  market. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBl,  ilCUJOMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information.contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  foUows: 

To  Commission  on  Servicemembers 
and  Veterans  Transition  Assistance  or 
its  contractors,  for  purposes  of  carrying 
out  those  functions  as  set  forth  in  Pub. 
L.  104-275,  section  702. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUCIES  AND  PRACnCCS  FOR  STORMQ, 
RETRCVMQ,  AOCESSMQ,  RCTAWWa,  AND 
OOPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Information  is  stored  electronically  on 
computers  and  on  paper  in  file  folders. 

retrevabuty: 
By  name  or  Social  Security  Nimiber. 

safequards: 

All  records  are  maintained  in  secured 
areas,  accessible  only  to  designated 
personnel  whose  official  duties  require 
they  have  access.  The  personal 
computer  system  can  only  be  accessed 
through  a  system  of  passwords  Imown 
only  to  the  individual  and  the  system 
administrator/supervisor.  Paper  files  are 
secured  in  locked  file  cabinets.  The 
areas  where  the  personal  computer  and 
paper  files  are  located  are  secured  after 
duty  hours  in  locked  buildings. 

retention  AND  DOPOSAL: 

Disposition  pending. 

SYSTEM  MANAQERfS^  AND  ADDRESS: 

Commander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC- 
PDT-O,  2461  Eisenhower  Avenue, 
Alexandria,  VA  22331-0476. 

notfication  procbmjre: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  the  system  should 
address  written  inquiries  to  the  Director 
of  the  ACAP  Center  where  transition 
assistance  was  obtained  or  contact  the 
system  manager. 


Requesting  individual  must  submit 
full  name  and  Social  Security  Nimiber. 

REOORD  access  PROCSMIRES: 

Individuals  seeking  access  to  recofds 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Director  of  the  ACAP  Center 
where  transition  assistance  was 
obtained  or  contact  the  system  manager. 

Requesting  individual  must  submit 
full  name  and  Social  Security  Number. 

CONTESTMO  RECORD  procedures: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

record  source  CATBXMCS: 

From  the  individual.  Army  records 
and  reports,  and  the  U.S.  Coast  Guard 
records. 


I  CLAMP  FOR  THE  SYSTEM: 

None. 
[FR  Doc  98-5188  Filed  2-27-98;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Deparlment  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

mQENCY:  Etepartment  of  the  Army,  DoD. 
ACTION:  Notice  to  amend  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 

is  amending  two  systems  of  records 

notices  in  its  existing  inventory  of 

record  systems  subject  to  the  Privacy 

Act  of  1974,  (5  U.S.C.  552a),  as 

amended. 

DATES:  This  proposed  actions  will  be 

effective  without  further  notice  on  April 

1, 1998,  unless  comments  are  receivMl 

which  result  in  a  contrary 

determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 

Management  Program  Division,  U.S. 

Total  Army  Personnel  Command, 

ATTN:  TAPC-PDR-P,  Stop  C55,  Ft 

Belvoir,  VA  22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  ThcMHton  at  (703)  806-4390  or 

DSN  656-4390. 

SUPPUailB<TARY  INFORMATION:  The 

Department  of  the  Army  systems  of 

records  notices  subject  to  the  Privacy 

Act  of  1974,  (5  U.S.C.  552a),  as 

amended,  have  been  pubUshed  in  the 

Federal  Registo-  and  are  available  from 

the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
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below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
Dated:  February  24. 1998. 

LJM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0001-20  SALL 

svsrai  NAME: 

Congressional  Inquiry  File  (February 
22,  1993,  58  FB  10027). 

CHANGES: 


RETBfTION  AND  disposal: 

In  the  first  sentence,  change  '5  years' 
to  '2  years'. 

A0001-20  SALL 

system  name: 
Congressional  Inquiry  File. 

SYSTEM  LOCATKNU 

Chief  of  Legislative  Liaison,  Office  of 
the  Secretary  of  the  Army,  101  Army 
Pentagon.  Washin^on,  DC  20310-0101. 

A  segment  of  this  system  may  exist  at 
Department  of  the  Army  staff  agencies, 
field  operating  agencies,  major 
commands,  installations,  and  activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

cateoomes  of  moivinjals  covered  by  the 
system: 

Any  citizen  who  writes  to  a  Member 
of  D>ngress  requesting  that  the  Member 
solrcit  information  from  the  Department 
of  the  Army  on  their  behalf. 

CATEQOWES  OF  RGCOROS  M  THE  SYSTEM: 

Individual's  request  to  the  Member  of 
Congress,  the  Memb«''s  inquiry  to  the 
Army,  the  Army's  response,  and 
relevant  supporting  dociunents. 

AUTHOIVTY  FOR  MAMTBIANCE  OF  THE  SYSTEM: 
10  U.S.C.  1034. 

PURP0eE(S): 

To  conduct  necessary  research  and/or 
investigations  so  as  to  provide 
information  responsive  to  Congressional 
inquiries. 

ROUnC  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  SICUIDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  ta>those  disclosures 
generally  permitted  under  5  U.S.C. 


552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'BlanJcet  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVmO,  ACCESSMQ,  RET  AMMO,  AND 
0BP08MQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  on 
microfilm  records  in  an  automatic 
retrieval  device. 

retrievabiuty: 

Retrieved  by  Congressmen  and 
individual's  name. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  persons 
having  official  need  therefor  in  the 
performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

In  the  Chief  of  Legislative  Liaison. 
Office  of  the  Secretary  of  the  Army, 
records  are  destroyed  after  2  years.  In 
other  offices  of  legislative  coordination 
and  control  at  Army  Staff  level  and  at 
headquarters  of  major  and  subordinate 
commands,  records  are  destroyed  after  3 
years;  at  lower  echelons,  records  are 
destroyed  after  2  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS; 

Chief  of  Legislative  Liaison,  Office  of 
the  Secretary  of  the  Army.  101  Army 
Pentagon,  Washington.  DC  20310-0101. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Chief  of 
Legislative  Liaison,  Office  of  the 
Secretary  of  the  Army.  101  Army 
Pentagon.  Washington.  DC  20310-0101; 
or  to  Uie  legislative  liaison  and  control 
officer  at  the  Army  Staff  or  field  office 
known  to  have  the  record.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
systems  (rf  records  notices. 

For  verification  purposes,  individual 
should  provide  the  full  name,  current 
address  and  telephone  nimiber,  and 
sufficient  detail  to  permit  locating  the 
record,    j 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief  of  Legislative 
Liaison,  Office  of  the  Secretary  of  the 


Army.  101  Army  Pentagon.  Washington. 
DC  20310-0101;  or  to  the  legislative 
liaison  and  control  officer  at  the  Army 
Staff  or  field  office  known  to  have  the 
record.  Official  mailing  addresses  are 
pubhshed  as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

For  verification  purposes,  individual 
should  provide  the  full  name,  current 
address  and  telephone  number,  and 
sufficient  detail  to  permit  locating  the 
record. 


CONTESTMQ  RECORD  PROCEOURGS: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEOORES: 

From  the  individual  Member  of 
Congress;  Army  records  and  reports. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

A0040-67a  DASQ 

SYSTEM  NAME: 

DoD  DNA  Registry  (October  3. 1997. 
62  FR  51835}. 

CHANGES: 


RETENTION  AND  OOPOSAL: 

Delete  the  parenthetical  i^irase  in  the 
first  paragraph  '(pending  final  approval 
of  this  reduced  retention  period  by  the 
National  Ardiives  and  Records    . 
Administration)'. 


A0040-67a  DASQ 

SYSTEM  NAME: 

Armed  Foices  Repository  of  Specimen 
Samples  for  the  Identification  of 
Remains. 

SYSTBI  LOCATUN: 

Armed  Forces  Repository  of  Specimen 
Samples  for  the  Identification  of 
Remains,  Armed  Forces  Institute  of 
Pathology,  16050  Industrial  Drive, 
Gaithersburg.  MD  20877-1414. 

CATEOORES  OP  mVDUAtS  COVERED  BY  THE 

system: 

Department  of  Defiense  military 
persoimel  (active  and  reserve). 

Civilian  family  members  of 
Department  of  Etefense  military 
personnel  (active  and  reserve)  who 
voluntarily  provide  specimens  for  DNA 
typing  for  purpose  of  identifying  the 
hiunan  remains  of  family  members. 

DoD  civilian  and  contractor  personnel 
deploying  with  the  armed  forces. 
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Other  individuals  may  also  be 
included  in  this  system  when  the 
Armed  Forces  Institute  of  Pathology 
(AFIP)  is  requested  by  Federal,  state, 
local  and  foreign  authorities  to  identify 
human  remains. 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Specimen  collections  from  which  a 
DNA  typing  can  be  obtained  (oral 
swabs,  blood  and  blood  stains,  bone, 
and  tissue),  and  the  DNA  typing  results. 
Accession  number,  specimen  locator 
information,  collection  date,  place  of 
collection,  individual's  name.  Social 
Security  Nimiber,  right  index 
fingerprint,  signature,  branch  of  service, 
sex,  race  and  ethnic  origin,  address, 
place  and  date  of  birth,  and  relevant 
kindred  information,  past  and  present. 

AUTHORtTY  FOR  MAINTENAMCE  OF  THE  SYSTQI: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  131;  10  U.S.C. 
3013,  Secretary  of  Army;  10  U.S.C. 
5013,  Secretary  of  the  Navy;  10  U.S.C 
8013,  Secretary  of  the  Air  Force;  E.O. 
9397  (SSN);  Deputy  Secretary  of  Defense 
memorandum  dated  December  16, 1991; 
and  Assistant  Secretary  of  Defense 
(Health  Affairs)  memoranda  dated 
January  5, 1993,  March  9, 1994,  April  2, 
1996,  and  October  11, 1996. 

PURPOSE(S): 

Information  in  this  system  of  records 
will  be  used  for  the  identification  of 
himian  remains.  The  data  collected  and 
stored  will  not  be  analyzed  imtil  needed 
for  the  identification  of  human  remains. 

R0UT»E  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTai,  MCUJDMQ  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  Federal,  state,  local  and  foreign 
authorities  when  the  Armed  Forces 
Institute  of  Pathology  (AFIP)  is 
requested  to  identify  human  remains. 

To  a  proper  authority,  as  compelled 
by  other  appUcable  law,  in  a  case  in 
which  all  of  the  following  conditions 
are  present: 

(1)  The  responsible  DoD  official  has 
received  a  proper  judicial  order  or 
judicial  authorization; 

(2)  The  specimen  sample  is  needed 
for  the  investigation  or  prosecution  of  a 
crime  punishable  by  one  year  or  more 
of  confinement; 

(3)  No  reasonable  alternative  means 
for  obtaining  a  specimen  for  DNA 
profile  analysis  is  available;  and 


(4)  The  use  is  approved  by  the 
Assistant  Secretary  of  Defense  for  Heath 
Affairs. 

The  Army's  'Blanket  Routine  Uses'  do 
not  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORMQ, 
RETRtEVmO,  ACCESSMQ,  RETAMmO.  AND 
OBPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  stored  manually  and 
electronically. 

retrievability: 

By  individual's  surname,  sponsor's 
Social  Security  Number,  date  of  birth, 
and  specimen  reference  or  AFIP 
accession  niunber. 

SAFEQUAROS: 

Access  to  the  Armed  Forces  Institute 
of  Pathology  is  controlled. 
Computerized  records  are  maintained  in 
controlled  areas  accessible  only  to 
authorized  personnel.  Entry  to  these 
areas  is  restricted  to  those  personnel 
with  a  valid  requirement  and 
authorization  to  enter.  All  personnel 
whose  duties  require  access  to,  or 
processing  and  maintenance  of 
personnel  information  are  trained  in  the 
proper  safeguarding  and  use  of  the 
information.  Any  DNA  typing 
information  obtained  will  be  handled  as 
confidential  medical  information. 

retention  AND  DSPOSAU 

Records  are  maintained  50  years  and 
then  destroyed  by  shredding  or 
incineration. 

Statistical  data  used  for  research  and 
educational  projects  are  destroyed  after 
end  of  project. 

Military  personnel,  their  civilian 
family  members,  or  others  may  request 
early  destruction  of  their  individual 
remains  identification  specimen 
samples  following  the  conclusion  of  the 
donor's  complete  miUtary  service  or 
other  applicable  relationship  to  DoD. 
For  this  purpose,  complete  military 
service  is  not  limited  to  active  duty 
service;  it  includes  all  service  as  a 
member  of  the  Selected  Reserves, 
Individual  Ready  Reserve,  Standby 
Reserve  or  Retired  Reserve. 

In  the  case  of  DoD  civiUans  and 
contractor  personnel,  early  destruction 
is  allowed  when  the  donor  is  no  longer 
deployed  by  DoD  in  a  geographic  area 
which  requires  the  maintenance  of  such 
samples.  Upon  receipt  of  such  requests, 
the  samples  will  be  destroyed  within 
180  days,  and  notification  of  the 
destruction  sent  to  the  donor. 

Requests  for  early  destruction  may  be 
sent  to  the  Repository  Administrator, 
Armed  Forces  Repository  of  Specimen 
Samples  for  the  Identification  of 


Remains,  Armed  Forces  Institute- of 
Pathology,  Washington,  DC  20306-6000. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief  Information  Officer,  Office  of 
the  Surgeon  General,  U.S.  Army 
Medical  Command,  ATTN:  MOM,  2050 
Worth  Road.  Suite  13.  Fort  Sam 
Houston,  TX  78234-6013. 

NOTFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Administrator,  Repository  and  Research 
Services,  ATTN:  Armed  Forces 
Repository  of  Specimen  Samples  for  the 
Identification  of  Remains,  Anned  Forces 
Institute  of  Pathology,  WaUer  Reed 
Army  Medical  Center,  Washington,  DC 
20306-6000. 

Requesting  individual  must  submit 
full  name,  Social  Security  Nimiber  and 
date  of  birth  of  miUtary  member  and 
branch  of  military  service,  if  applicable, 
or  accession/reference  number  assigned 
by  the  Armed  Forces  Institute  of 
Pathology,  if  known.  For  requests  made 
in  person,  identification  such  as 
military  ID  card  or  valid  driver's  Ucense 
is  required. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  or 
deceased  family  members  contained  in 
this  system  should  address  written 
inquiries  to  the  Administrator, 
Repository  and  Research  Services, 
A'TTN:  Armed  Forces  Repository  of 
Specimen  Samples  for  the  Identification 
of  Remains,  Armed  Forces  Institute  of 
Pathology,  Armed  Forces  Institute  of 
Pathology,  Walter  Reed  Army  Medical 
Center,  Washington,  DC  20306-6000. 

Requesting  individual  must  submit 
full  name,  Social  Security  Number  and 
date  of  birth  of  miUtary  member  and 
branch  of  mihtary  service,  if  appUcable, 
or  accession/reference  number  assigned 
by  the  Armed  Forces  Institute  of 
Pathology,  if  known. 

CONTESTMQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RBX)R0  SOURCE  CATEQORCS: 

Individual,  family  member,  diagnostic 
test,  other  available  administrative  or 
medical  records  obtained  from  civilian 
or  miUtary  sources. 


I 
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EXEMPTIONS  CUUMED  FOR  THE  8VSTBI: 

None. 
[FR  Doc.  98-5192  Filed  2-27-98;  8:45  am) 

aiUJNO  COM  S0OO-O4-F 

DEPARTMENT  OF  DEFENSE 

DepartriMnt  of  the  Army,  Corps  of 
Enginssrs 

Coastal  Engineering  Research  Board 
(CERB) 

MEHCV.  U.S.  Anny  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
aimouncement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Dates  o/ Meeting;  March  17-18, 1998. 

Place:  U.S.  Army  Engineer  Waterways 
Experiment  Station,  Vicksburg, 
Mississippi. 

Time:  8:30  a.m.  to  5:00  p.m.  (March 
17, 1998);  8:30  a.m.  to  3:00  p.m.  (March 
18, 1998). 

FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  Robin  R.  Cababa,  Executive 
Secretary  ^Coastal  Engineering  Research 
Board,  U.S."  Army  Engineer  Waterways 
Experiment  Station,  3909  Halls  Ferry 
Road,  Vicksburg,  Mississippi  39180- 
6199. 

SUPPLEMENTARY  INFORMATION: 
Proposed  Agenda 

The  1999  Coastal  Engineering 
Program  Review  is  to  be  held  March  17- 
18, 1998.  On  Tuesday,  March  17.  a 
review  of  the  Coastal  Program  work 
units  concerning  coastal  navigation 
hydrodynamics,  and  coastal 
sedimentation  and  dredging  will  be 
presented.  On  Wednesday,  March  18, 
coastal  structure  evaluation  and  design 
will  be  discussed,  as  well  as  proposed 
work  units. 

This  meeting  is  open  to  the  public, 
but  since  seating  capacity  of  the  meeting 
room  is  limited,  advance  notice  of  intent 
to  attend,  although  not  required,  is 
requested  in  order  to  assure  adequate 
arrangements  for  those  wishing  to 
attend. 

Gregory  D.  Showalter. 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  98-5383  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Deputy  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  1, 
1998. 

A00RESS8S:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
E>epartment  of  Education.  600 
Independence  Avenue.  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-80O-«7  7-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEM04TARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/ or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  qucdity,  utility, 
and  claijty  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  ii^ormation 
technology. 

Dated:  February  24, 1998.. 

Gloria  Parker, 

Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

0£Eice  of  Edacational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Study  of  Charter  Schools 
Accotmtability. 

Frequency:  On  occasion. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  60. 
Burden  Hours:  40. 

Abstract:  This  two-year  study  will 
look  at  accountability  relationships 
between  charter  schools  and  their 
sponsoring  state/agencies  and  whether 
these  relationships  are  defined  by  law  or 
developed  in  practice.  One  part  of  the 
study  is  a  survey  of  a  sample  of 
authorizing  agencies  in  six  states. 

Office  of  Educational  Research  and 
Improvemeat 

Type  of  Review:  Revision. 
-   Title:  Common  Core  of  Data  Surveys. 

Frequency:  Annually. 

Affected  Public:  Federal  Government; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  57. 
Burden  Hours:  10,901. 

Abstract:  The  Common  Core  of  Data 
Surveys  collect  data  aimually  from  state 
education  agencies  about  students  and 
staff  involved  in  the  public  elementary 
and  secondary  education  system: 
membership,  number  of  graduates  and 
dropouts,  and  staff  employed  in 
instruction,  administration,  and 
support.  The  surveys  also  collect 
information  about  school  and  agency 
characteristics,  and  revenues  and 
expenditures  for  public  elementary  and 
secondary  education. 

IFR  Doc.  98-5206  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AQBICY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  1, 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Etepartment  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Indei>endence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
teleconmnmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPLEMCmARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 


need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  February  24, 1998. 
Gloria  Parker, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

0£Bce  of  Postsecondary  Education 

Type  of  Review.  Extension. 

Title:  Consolidation  Loan  Rebate  Fee 
Report. 

Frequency:  Monthly. 

Affected  Public:  Business  or  other  for- 
profit;  State,  local  or  Tribal  Gov't;  SEAs 
orLEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  400. 
Burden  Hours:  5,200. 

Abstract:  The  Consolidation  Loan 
Rebate  Fee  Report  for  payment  by  check 
for  Electronic  Fxmds  Transfer  (EFT)  will 
be  used  by  approximately  400  lenders 
participating  in  the  Title  IV,  Part  B  loan 
programs.  Tixe  information  collected  is 
used  to  transmit  interest  p>ayment  rebate 
fees  to  the  Secretary  of  Education. 

[PR  Doc.  98-5207  Filed  2-27-98;  8:45  am] 

BIUJNO  CODE  40MM>1-P 


DEPARTMENT  OF  EDUCATION 

National  Educational  Research  Policy 
and  F>rioritie8  Board;  Meeting 

AQBilCY:  National  Educational  Research 
Policy  and  Priorities  Board;  Education. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  imder 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATE:  March  19  and  20, 1998. 
TIME:  8:30  a.m.  to  5  p.m.  on  March  19; 
8:30  a.m.  to  3  p.m.  on  March  20. 
LOCATION:  Room  100,  80  F  St.,  N.W., 
Washington,  D.C.  20208-7564. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thelma  Leenhouts,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board,  80  F  St., 
N.W.,  Washington,  D.C.  20208-7564. 
Telephone:  (202)  219-2065;  fax:  (202) 


219-1528;  e-mail: 

Thelma Leenhouts@ed.gov.  Main 

telephone  for  Board  office:  (202)  208- 
0692. 

SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authohzedjjy 
Section  921  of  the  Educational         \ 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994.  The 
Board  woAs  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
to  foi^ge  a  national  consensus  with 
respect  to  a  long-tenn  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 

The  agenda  for  March  19  will  cover 
reports  to  the  Board  on  its 
commissioned  study  on  the  research, 
development,  and  dissemination 
system,  and  on  the  Schools  for  the  New 
Millennivun,  a  project  of  the  National 
Endowment  for  the  Humanities.  On 
March  20,  the  Board  will  conduct  its 
business  meeting  and  hear  reports  on 
the  application  of  standards  for  peer 
review  and  on  the  Third  International 
Math  and  Science  Study  (TIMSS).  A 
final  agenda  will  be  available  from  the 
Board's  office  on  March  12.  Records  are 
kept  of  all  Board  proceedings  and  are 
available  for  public  inspection  at  the 
office  of  the  National  Educational 
Research  PoUcy  and  Priorities  Board, 
555  New  Jersey  Ave.,  N.W.,  Washington, 
D.C.  20208-7564. 

Dated:  February  25, 1998. 
Eve  M.  Bither, 
Execu  tive  Director. 
[FR  Doc.  98-5243  Filed  2-27-98;  8:45  am] 

aaUNGCOOE  4000-*1-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advieory  Board.  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats. 
dates:  Thursday,  March  5, 1998.  6:00 
p.m.-9:30  p.m. 

ADDRESSES:  Westminster  City  Hall, 
Lower-level  Multi-purpose  Room,  4800 
West  92nd  Avenue,  Westminster,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 


I 
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SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway.  Suite  2250. 
Westminster.  CX)  80021.  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 


Issued  at  Washington,  DC  on  February  24, 
1998. 

Rachel  Saauel. 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  98-5276  Filed  2-27-98;  8:45  am) 

BILUNG  COOC  6450-01-P 


Tentative  Agenda 

1.  Presentation  by  the  Rocky  Flats 
Infrastructure  Transition  Task  Force  on 
options  for  potential  reuse  of  facilities  at 
Rocky  Flats,  and  solicitation  of 
community  feedback  on  the  reuse 
options  developed. 

2.  Update  from  Rocky  Flats  on  the 
environmental  restoration  activities 
planned  for  1998.  The  site  plans  to 
clean  up  areas  contaminated  with  both 
chemical  and  radioactive  wastes. 

Public  Participation:  The  meeting  is 
op>en  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkta  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
at  the  beginning  of  the  meeting.  This 
notice  is  being  published  less  than  15 
days  in  advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250,  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  number  listed  above. 


DEPARTMENT  OF  ENERGY 

Nevada  Operations  Office;  Revocation 
of  Notice  Designating  the  Nevada 
Operations  Office,  l^s  Vegas,  NV  as  an 
Off-Limita  Area 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  revocation. 

SUMMARY:  The  notice  with  respect  to  the 
Nevada  Operations  Office  of  the 
Department  of  Energy  (formerly  Atomic 
Energy  Commission)  at  30  FR  13285, 
dated  October  19. 1965,  and  revision 
thereof  at  36  FR  7027,  dated  May  5. 
1971,  is  revoked  because  the 
Department  of  Energy  no  longer 
occupies  the  property  described  therein. 
DOE  has  published  at  60  FR  53174. 
dated  October  12.  1995.  trespass 
regulations  regarding  its  new  operations 
office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Cross,  702/295-1114.  Nevada 
Operations  Office. 

Issued  in;  Washington,  DC,  February  18, 
1998. 

Joseph  S.  Mahaley. 
Director,  Office  of  Security  Affairs. 
(FR  Doc.  96-5277  Filed  2-27-98;  8:45  am] 

BILUNQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltat  No.  ER98-1 746-000] 

Central  Louisiana  Electric  Company, 
inc.;  Notice  of  Filing 

February  24, 1998. 

Take  notice  that  on  February  5, 1998, 
Central  Louisiana  Electric  Company, 
Inc.  (CLBCO),  tendered  for  fiUng  two 
service  agreements  under  which  CLECO 
will  provide  non-firm  and  short-term 
firm  point-to-point  transmission 
services  to  American  Electric  Power 
Service  Corporation  imder  its  point-to- 
point  transmission  tariff. 

CLECO  states  that  a  copy  of  the  fiUng 
has  been  served  on  American  Electric 
Power  Service  Corporation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  9, 199B.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-5304  Filed  2-27-98;  8:45  am) 

BILUNQ  CODE  (Tir-OI-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-181-007] 

CNG  Transmission  Corporation;  Notice 
of  Status  Report 

February  24, 1998. 

Take  notioe  that  on  February  19, 1998, 
CNG  Transmission  Corporation  {CNG)^ 
tendered  for  filing  an  updated  status 
report  on  the  further  development  of 
CNG's  electronic  communication 
systems,  as  required  by  the 
Commission's  September  15, 1997, 
order  in  the  above-referenced 
proceedings. 

CNG  states  that  copies  of  its  filing 
have  been  mqjjed  to  all  parties  to  the 
captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  March  2. 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-S217  Filed  2-27-98;  8:45  am] 

BILUNQ  CODE  tri7-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9e-1 38-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Prc^Msed 
Changes  in  FERC  Gas  Tariff 

February  24, 1998. 

Take  notice  that  on  February  18, 1998, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  sheets,  bearing  a  proposed 
effective  date  of  March  20, 1998: 

Third  Revised  Sheet  No.  039 
Second  Revised  Sheet  No.  040 
Third  Revised  Sheet  No.  046 
Third  Revised  Sheet  No.  055A 
Foiuth  Revised  Sheet  No.  063A 
Third  Revised  Sheet  No.  163 

Columbia  Gulf  states  that  the  above 
referenced  tariff  sheets  are  being 
tendered  for  filing  to  correct  the  General 
Terms  and  Conditions  (GTC),  Section  1, 
of  Colimibia  Gulfs  Second  Revised 
Volimie  No.  1  Tariff  in  order  to 
reincorporate  language  for  negotiated 
rate  arrangements.  Colimibia  Gulf 
previously  filed  to  incorporate  this 
language  in  its  filings  under  Docket  No. 
RP96-389  filed  on  September  25, 1996 
and  November  15, 1996.  By  Commission 
orders  issued  on  October  31, 1996  [77 
FERC  1  61,093)  and  March  12, 1997  (78 
FERC  1  61,263),  these  and  other  tariff 
sheets  were  accepted  to  become 
effective  November  1, 1996. 

Prior  to  the  aforementioned  filings, 
Columbia  Gulf  had  filed  revised  tariff 
sheets  on  June  21, 1996  in  Docket  No. 
RP96-283.  The  tariff  sheets  were 
proposed  to  incorporate  certain  new    • 
services  and  were  to  be  effective  on 
August  1, 1996,  but  were  suspended  by 
Commission  order  dated  July  31, 1996 
(76  FERC  1  61,104)  to  become  effective 
January  1, 1997.  On  October  15, 1996, 
in  Docket  No.  RP96-283,  Columbia  Gulf 
filed  to  withdraw  certain  tariff  sheets 
and  have  the  remaining  tariff  sheets  to 
become  effective  May  1, 1997  in 
conjunction  with  Columbia  Gulfs 
motion  filing  in  Docket  No.  RP97-52. 
The  Commission  accepted  the  October 
15, 1996  filing  on  December  18, 1996 
[77  FERC  1  61,276).  On  April  29, 1997. 
Colimibia  Gulf  filed  its  motion  rate 
filing  in  Docket  No.  RP97-52  which  was 
accepted  by  Commission  order  dated 
June  16, 1997  (79  FERC  1 61,351)  with 
an  effective  date  of  May  1, 1997. 

It  has  come  to  Columbia  Gulfs 
attention  that  the  language  for  the 
negotiated  rates  in  its  tariff  was 


inadvertently  omitted  fit)m  the  tariff 
sheets  when  they  were  motioned  to 
come  out  of  suspension  and  into  effect 
on  May  1, 1997.  The  instant  filing 
places  the  negotiated  language  back  into 
the  GTC  as  applicable. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers, 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergere. 
Acting  Secretary. 
[FR  Doc.  98-5218  Filed  2-27-98;  8:45  am] 

BILUNQ  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  TM98-6-2»-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  24, 1998. 

Take  notice  that  on  February  20, 1998, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume    ' 
No.  1,  certain  revised  tariff  sheets  in  the 
above  captioned  docket  with  a  proposed 
effective  date  of  January  1, 1998. 

ESNG  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  services 
purchased  from  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  under 
its  Rate  Schedules  GSS  and  LSS  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  ESNG's  Rate 
Schedules  GSS  and  LSS.  This  tracking 
filing  is  being  made  pursuant  to  Section 
3  of  ESNG's  Rate  Schedules  GSS  and 
LSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 


customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Regulations.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pArty 
must  file  a  motion  to  intervene.  Qspies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergars, 
Acting  Secretary. 
[FR  Doc.  98-5220  Filed  2-27-98;  8:45  am) 

BIUJNO  CODE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock*!  No.  OA96-189-002] 

Maine  Electric  Power  Company;  Notice 
of  Filing 

February  24, 1998. 

Take  notice  that  on  August  15,  1997, 
Maine  Electric  Power  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  9, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qipies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Acting  Secretary. 
[FR  Doc  98-5307  Filed  2-27-98;  8:45  am] 

BKUNQ  OOOC  C717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  OA96-1 89-003] 

Maine  Electric  Power  Company;  Notice 
of  Filing 

February  24, 1998. 

Talte  notice  that  on  August  25, 1997, 
Maine  Electric  Power  (MEPCo), 
tendered  for  filing  revised  portions  of 
MH'CO's  Order  No.  888  compUance 
tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Much  9, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Botrgm, 
Acting  Secretary. 

IFR  Doc  9»-5308  Filed  2-27-98;  8:45  ami 
MJJNQ  OOOf  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodnt  No.  MTSS-S-OOO] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Changes  In  FERC 
I  Tariff 


February  24, 1998. 

Take  notice  that  on  February  17, 1998, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Third  Revised 
Sheet  Nos.  360  and  361,  to  be  effective 
March  19, 1998. 

Natural  states  that  the  purpose  of  this 
filing  is  to  tender  a  plan  that  will  ensure 
compliance  with  18  CFR  161.3  (e),  (f). 
(g)  and  (k),  and  18  CFR  250.16(b)(1). 
Natural  states  that  the  tariff  sheets 
submitted  modify  Section  35.1  of  the 
General  Terms  and  Conditions  of  its 
tariff  to  comply  with  the  separation  of 
personnel  and  facilities  reqiiired  by  the 
Commission's  Order  Following  Staff 


Audit  Report  and  Notice  of  Proposed 
Civil  Penalties  issued  January  16, 1998 
in  Docket  Nos.  RP97-232-000,  et  al. 

Natural  requested  any  waivers  which 
may  be  required  to  permit  the  tendered 
tariff  sheets  to  become  effective  March 
19, 1998. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 
[PR  Doc.  9ft-5212  Filed  2-27-98;  8:45  am) 

BILUNQ  CODE  tTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-139-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Section  4  Filing 

February  24, 1998. 

Take  notice  that  on  February  19, 1998, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing, 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  a  notice  of  termination  of  service 
on  its  facilities  luiown  as  the  Hooker 
Gathering  System  in  Texas  County, 
Oklahoma.  Natural  states  that  it  will  sell 
and  transfer  the  entire  gathering  system 
to  Timberland  Gathering  and  processing 
Company,  Inc.,  a  non-affiliated.* 

Natural  states  that  no  contract  for 
transportation  service  with  Natural  will 
be  terminated  as  a  result  of  the  proposed 
termination  of  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 


'  Natural  received  authorization  in  Docket  No. 
CP97-623-O00,  81  FERC  161.390  (1997),  to 
abandon,  by  tale  to  Timberland,  the  certiRcated 
{acilitias  within  the  Hooker  Gathering  System. 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  section 
154.210  of  the  Commission's  regulation, 
all  such  motions  or  protests  should  be 
filed  on  or  before  March  3, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-5219  Filed  2-27-98;  8:45  am] 

BILUNQ  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-228-000] 

Northern  Natural  Qas  Company;  Notice 
of  Application 

February  24, 1998. 

Take  notice  that  on  February  13, 1998, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124  filed  in  Docket 
No.  CP98-228-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon,  by  sale  to  K  N  Gas 
Ckithering,  Inc.  (KN)  certain 
compression,  pipeline  and  receipt  and 
delivery  point  facilities,  located  in  the 
State  of  Kansas  (referred  to  as  the 
facilities,  locaited  in  the  State  of  Kansas 
(referred  to  as  the  "Hugoton  Facilities"), 
to  abandon  services  rendered  thereby, 
and  to  abandon  certain  leased 
cdtnpression,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Northern  proposes  to 
convey  to  KN  facilities  consisting  of  15 
units  at  eight  (8)  compressor  stations 
totaling  7,467  HP,  approximately  126 
miles  of  pii)eline  with  diameters  ranging 
between  4  inches  and  24  inches,  all 
receipt  and  delivery  points  located 
along  the  length  of  the  pipelines,  certain 
dehydration,  and  all  appurtenant 
facilities.  Northern  also  proposes  to 
abandon  all  transportation  services 
provided  on  the  subject  faciUties  and 
requests  abandonment  of  firm 
transportation  service  wherein  the 
primary  receipt  and/or  delivery  points 
are  located  on  the  facilities  proposed  to 
be  abandoned.  Northern  states  that  the 
Hugoton  facilities  will  be  conveyed  to 
KN  for  $1,921,800. 
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Northern  asserts  that  KN  will  be  filing 
with  the  Commission  in  the  near  future, 
a  Petition  for  a  Declaratory  Order 
seeking  a  determination  that  the  subject 
facilities,  once  conveyed  to  it,  are 
gathering  facilities  exempt  from  the 
Commission's  jurisdiction  under 
Section  1(b)  of  the  NGA. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  wiUi  reference  to  said 
application  should  on  or  before  March 
13, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procediire  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulation  Commission  by 
Sections  7  and  15  of  the  Natviral  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
authorization  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Conunission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediu«  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
imnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergns, 
Acting  Secretary. 

[FR  Doc.  98-5223  Filed  2-27-98;  8:45  am] 
BILL1NQ  CODE  Crir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  rto.  OA96-0-00Z] 

PaciflCorp;  Notice  of  Rling 

February  24, 1998. 

Take  note  that  on  August  19, 1997, 
PacifiCorp  tendered  for  fiUng  its 
comphance  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  9, 1998.  I^otests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Acting  Secretary. 
[FR  Doc.  98-5306  Filed  2-27-98;  8:45  am] 

BMJJNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  GT98-1 7-001] 

PG&E  Gas  Transmission,  Northwest 
Notice  of  Errata  Filing 

February  24, 1998. 

Take  notice  that  on  February  19, 1998, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PGAE  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volimie  No.  1-A, 
Substitute  third  Revised  Sheet  No.  68  to 
be  effective  February  2, 1998.  PG&E  GT- 
NW  states  that  this  sheet  is  being  filed 
as  an  errata  to  the  filing  made  January 
30, 1998,  in  this  docket. 

PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-4«JW's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection  in  the  Public  Reference 
Room. 

David  P.  Boergen, 
Acting  Secretary. 

[FR  Doc.  98-5211  Filed  2-27-98;  8:45  am] 
BMJJNQ  CODE  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No*.  RP96-312-009;  and  QT98-1»- 
000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tarm  Filing 

February  24. 1998. 

Take  notice  that  on  February  18, 1998, 
Tennessee  Gas  Pipeline  Company 
(Tennessee]  tendered  for  filing  and 
Commission  approval  (1)  a  Gas 
Transportation  Agreement  between 
Tennessee  and  Dlstrigas  of 
Massachusetts,  Inc.  (DOMAC), 
hereinafter  referred  to  as  the  DOMAC 
Service  Agreement,  and  (2)  Sixth 
Revised  Sheet  No.  412  of  Tennessee's 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1.  Tennessee  requests  an  effective 
date  of  April  1, 1998  for  the  revised 
tariff  sheet. 

Tennessee  states  that  the  DOMAC 
Service  Agreement  is  being  filed  both  as 
a  negotiated  rate  service  agreement  and 
as  a  non-conforming  service  agreement. 
The  tariff  sheet  references  the  DOMAC 
Service  Agreement  as  a  non-conforming 
service  agreement. 

In  its  Jime  25, 1997  "Order  Issuing 
Certificates"  in  Tennessee,  Docket  No. 
CP96-1 64-000  (June  25  Order),  the 
Commission  found  that  the  rate  which 
Tennessee  proposed  to  charge  EKDMAC 
for  service  over  the  facilities  certificated 
therein,  i.e.,  the  applicable  rate  under 
Tennessee's  Rate  Schedule  FT-A, 
constituted  a  negotiated  rate.  Tennessee 
Gas  Pipeline  Company,  70  FERC  1 
61,375  (1997).  In  accordance  with  the 
Commission's  directive  in  its  Jime  25 
Order  and  consistent  with  the 
Commission's  decisions  in  Noram  Gas 
Transmission  Company,  75  FERC  1 
61,091  (1996)  and  Tennessee  Gas 
Pipeline  Company,  76  FERC  1  61,224 
(1996),  Tennessee  is  filing  the  EXDMAC 
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Service  Agreement  as  a  negotiated  rate 
contract. 

Further,  Although  Tennessee  does  not 
beheve  that  the  DOMAC  Service 
Agreement  "deviates  in  any  material 
aspect"  from  the  pro  forma  FT-A  Gas 
Transportation  Agreement  contained  in 
Volume  No.  1  of  Tennessee's  FERC  Gas 
Tariff  (Pro  Forma  FT-A  Agreement), 
Tennessee  is  submitting  the  DOMAC 
Service  Agreement  for,  Commission 
appi^val  pursuant  to  Section  154.1(d)  of 
the  Commission's  Regulations  because  it 
contains  certain  provisions  which  differ 
from  Tennessee's  Pro  Forma  FT-A 
Agreement. 

Tennessee  states  that  the  DOMAC 
Service  Agreement  reflects  the 
authorizations  granted  by  the 
Commission  in  its  June  25  Order. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  he  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergen, 
Acting  Secretary. 
[FR  Doc.  98-5216  Filed  2-27-98;  8:45  am] 

BILUNO  OOOE  t717-01-M 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-1 839-000] 
UtiliCorp  United  Inc.;  Notice  of  Filing 

February  24, 1998. 

Take  notice-that  on  February  12, 1998, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  American  Electric  Power 
Service  Corporation.  The  Service 
Ag^«ement  provides  for  the  sale  of 


capacity  and  energy  by  WestPlains 
Energy-Kansas  to  American  Electric 
Power  Service  Corporation  pursuant  to 
the  tariff. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
American  Electric  Power  Service 
Corporation. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  aocordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CAR  385.211 
and  18  CAR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  9, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
CommissioQ  and  and  are  available  for 
public  inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-5305  Filed  2-27-98;  8:45  am] 

BtLUNG  COOE  riT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-235-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Request  Under  Blanket 
Authorization 

February  24, 1998. 

Take  notice  that  on  February  17, 1998, 
Williams  G«s  Pipelines  Central,  Inc. 
(Williams),  One  WilUams  Center,  P.O. 
Box  3288,  Tulsa,  Oklahoma  74101,  filed 
in  Docket  No.  CP98-235-000  a  request 
pursuant  to  Sections  1*7.205  and  157. 
216  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205, 157.216)  for  authorization  to 
abandon  in  place  by  sale  to  Warren 
Energy  Resources,  Limited  Partnership 
(Warren)  approximately  7.0  miles  of  12- 
inch  lateral  pipelines  and  related 
facilities,  located  in  Garfield  County, 
Oklahoma,  under  Williams'  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

willieuns  proposes  to  abandon  in 
place  by  sale  to  Warren  approximately 
7.0  miles  of  12'inch  lateral  pipelines 
comprising  the  North  Enid  pipeline 
system  and  equipment  related  to  or  used 
in  connection  with  the  operation  of 
these  pipelines,  located  in  Garfield 
County,  Oklahoma.  Warren  proposes  to 
purchase  these  pipelines  to  be  used  as 
part  of  its  gathering  system. 

Williams  states  tbat  the  primary 
function  of  the  2-inch  lines  was  to 
deliver  volumes  of  gas  bom  the  Enid 
N.E.  Plant  into  their  Ringwood  16-inch 
line  for  further  transmission  on  their 
general  system.  Williams  declares  it  has 
determined  that  the  12-inch  pipelines 
are  no  longer  required  by  them  and  will 
serve  a  more  useful  purpose  as  a  part  of 
the  Warren  pipeline  system.  Williams 
states  the  sales  price  of  the  facilities  is 
$56,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc.  98-5210  Filed  2-27-98;  8:45  am] 
BiujNQ  COOE  srir^oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-21 3-007] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Amended  Market  Expansion 
Project  (Lines  VM-105,  VM-106,  and 
VM-109)  and  Request  for  Comments 
on  Environmental  Issues 

February  24, 1998. 

The  Staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
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discuss  the  enviromnental  impacts  of 
the  construction  and  operation  of 
facilities  consisting  of  about  6.9  miles  of 
20-  and  24-inch  diameter  pipeline 
proposed  in  the  Amended  Market 
Expansion  Project  (Lines  VM-105,  VM- 
106,  and  VM-109).*  The  pipeline 
facilities  are  proposed  instead  of  certain 
compression  which  had  previously  been 
approved  by  the  Commission.  The  EA 
will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  the  project  is  in  the  public 
cmvenience  and  necessity. 

Summary  irf'the  Proposed  Project 

Coliunbia  Gas  Transmission 
Corporation  (Columbia)  proposes  to 
amend  its  Market  Expansion  Project 
authorized  in  a  Commission  Order 
dated  May  14, 1997  (Order).  Columbia 
states  that  dvte  to  a  more  detailed  facility 
design  analysis,  it  has  detenmined  that 
certain  compression  fecihties  approved 
in  the  Ordw  are  no  longer  required  and 
certain  other  faciUties  not  approved  in 
the  Order  will  be  needed.  The  effect  of 
the  proposed  facility  revisions  would  be 
to  decrease  the  overall  cost  of  the 
Market  Expansion  Project  fodUties  by 
about  $3,280,700. 

The  new  facilities  that  Columbia 
proposes  to  construct  and  the  faciUties 
its  proposes  to  delete  from  the  Market 
Expansion  Project  (facilities  approved 
but  not  yet  constructed)  are  hsted 
below: 

New  Proposed  Fadlities  (Louisa  County, 
Virginia) 

•  Line  VM-105  Loop — construct  0.3 
mile  of  20-inch-diameter  loop  on  the 
suction  side  of  the  Boswells  Tavern 
compressor  Station; 

•  Line  VM-106  Replacement— 
retrace  0.6  mile  of  12-inch-diameter 
pipeline  with  24-inch-diameter  pipeline 
on  the  discharge  side  of  the  Boswells 
Tavern  Compressor  Station: 

•  Upgrade  a  meter  station  within  the 
Boswells  Tavern  Compressor  Station; 
and 

•  LineVM-109 — construct  6.0  miles 
of  24-inch-diameter  pipeline  loop  from 
its  mainline  valve  3  to  its  Louisa 
Compressor  Station. 

Canceled  Market  Expansion  Project 
Facilities 

The  following  facilities  are  portions  of 
the  previously  approved  Mark^ 
Expansion  Project  but  bave  not  yet  been 
constructed,  hi  this  proposal,  Columbia 
wishes  to  cancel  these  items  in  Ueu  of 
the  new  proposed  faciUties  Usted  above. 


•  Louisa  Compressor  Station — a  new 
1,350  horsepower  (hp)  imit  at  the 
existing  compressor  station  in  Louisa 
Coimty,  Virginia  and  a  relocated  1,140 
hp  unit  from  the  Petersburg  Compressor 
Station  in  Prince  George  County, 
Virginia. 

•  Petersburg  Compressor  Station — a 
new  1,100  hp  imit  at  the  existing 
compressor  station  in  Prince  George 
County,  Virginia. 

•  HamUn  Compressor  Station — anew 
3,175  hp  compressor  station  in  Lincoln 
County,  West  Virginia  and  a  relocated 
825  hp  unit  from  the  Dungannon 
Compressor  Station  in  Colimibiana 
Coimty,  Ohio. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.' 

Land  Requiremrats  for  Construction 

Construction  of  the  proposed  facilities 
would  require  the  disturbance  of  about 
85  acres  of  land.  Following 
construction,  about  14  acres  would  be 
maintained  as  new  pennanent  right-of- 
way.  The  remaining  71  acres  of  land 
would  be  restored  and  allowed  to  revert 
to  its  former  use. 

The  EA  ProccM 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  use  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  mail  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  rapresentadves  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 


1  Columbia  Gas  Transmission  Corporation's 
application  was  filed  with  the  Commission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 


'  The  appendices  refeieaced  in  this  notice  are  not 
being  printed  in  the  Faderml  Ragisier.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street. 
N.E.,  Washington,  D.C.  20426,  or  call  (202)  206- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  maiL 


•  Vegetation  and  wildhfe 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avcnd  impacts  on  the  various  resounds 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  Ubraries,  and 
the  Commission's  ofBcial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environiiiental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Columbia.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

e  About  0.46  acre  .of  forested  wetland 
would  be  permanently  converted  to 
emergent  wetland  in  the  project  area. 

•  A  total  of  5.4  miles  of  the  Line  VM- 
109  Loop  would  cross  the  Green  Springs 
Rural  Historic  District  which  is  Usted  as 
a  National  Historic  Landmaric 

Public  ParticipatkHi 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  ccmcems  ^x>ut  the  project 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  SL,  N.E.,  Room  lA, 
Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
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Review  and  Compliance  Branch,  PR- 
11.2 

•  Reference  Docket  No.  CP96-213- 
007;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  26. 1998. 

If  you  are  interested  in  obtaining 
procedural  information,  please  write  to 
the  Secretary  of  the  Commission. 

BeccHning  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervener." 
Among  other  things,  interveners  have 
the  rigp^t  to  receive  copies  of  case- 
related  Commission  docimients  and 
filings  by  other  interveners.  Likewise, 
each  intervener  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervener  status  to 
have  your  environmental  comments 
considered. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  9»-5224  Filed  2-27-98;  8:45  am] 

BiUJNO  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiMnission 

Notice  of  Application  Ready  for 
Environmental  Analysis 

February  24. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11120-002. 

c.  Date  Filed:  March  3. 1994. 

d.  Applicant:  Commonwealth  Power 
Company. 

e.  Name  of  Project:  Middleville 
Hydroelectric  Project. 

/.  Location:  On  the  Thomapple  River, 
Thomapple  Township,  Barry  Coimty, 
Michigan. 


g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Jan  Marie 
Evans,  Commonwealth  Power  Company, 
4572  Sequoia  Trail,  Okemos,  MI  48864, 
(517) 351-5400. 

/.  FERC  Contact:  Mark  Pawlowski, 
202-219-2795,  or  E-mail  at 
raark.pawlowski@ferc.fed.us. 

;.  Deadline  Date:  See  attached 
paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
The  application  is  now  ready  for 
environmental  analysis — see  attached 
paragraph  D9. 

1.  Brief  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  existing  concrete,  gravity  dam  12  feet 
high  and  80  feet  long;  (2)  an  existing 
reservoir  with  a  storage  capacity  of 
approximately  30  acres  and  a  normal 
maximum  surface  elevation  of  708.5  feet 
mean  sea  level;  (3)  an  existing  penstock 
approximately  25  feet  by  25  feet;  (4)  an 
existing  powerhouse  with  one 
generating  unit  having  a  capacity  of  350 
kilowatts;  (S)  an  existing  transmission 
line  approximately  100  feet  long;  and  (6) 
appurtenant  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

n.  A  copy  of  the  application  is 
available  far  inspection  and 
reproduction  at  the  Commission 's 
Public  Reference  Room,  located  at:  888 
First  St.,  N.E.,  Room  2A,  Washington, 
D.C.  20426,  or  by  callmg  (202)  208- 
1371.  A  copy  of  the  application  is  also 
available  at  Commonwealth  Power 
Company,  Sequoia  Trail,  Okemos,  MI 
48864,  or  bv  calling  (517)  351-5400. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  appUcations  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  the  pubUc  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

D9.  Filing  and  Service  of  Responsive 
Documents— The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  333  issued  May  8, 1991,  56 
Fed.  Reg.  23108  (May  20, 1991)),  that  all 
comments,  recommendations,  terms  and 
conditions  end  prescriptions  concerning 


the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circiunstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS,"  "REPLY 
COMMENTS," 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  appUcant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
fihng;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number 
of  copies  required  by  the  Commission's 
regulations  to;  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426. 
An  additional  copy  must  be  sent  to: 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  5K-01,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  in  service 
list  prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 
David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc.  98-5213  Filed  2-27-98;  8:45  am] 
BtLUNQ  CODE  enr^oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Reedy  for 
Environmental  Analysis 

February  24. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11516-000. 

c.  Date  Filed:  January  25, 1995. 
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d.  Applicant:  Commonwealth  Power 
Company. 

e.  Name  of  Project:  Irving  Dam 
Hydroelectric  Project. 

/.  Location:  ON  the  Thomapple  River, 
near  Irving,  Barry  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C. 

h.  Applicant  Contort;  Jan  Marie 
Evans,  Commonwealth  Power  Company. 
4572  Sequoia  Trail,  Okemos,  MI  48864, 
(517)  351-5400. 

J.  FERC  Contact:  Mark  Pawlowski. 
202-219-2795,  or  E-Mail  at 
mark.pawlowski@ferc.fed.us. 

/.  Deadline  Date:  See  attached 
paragraph  Dg. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
.  filing  and  is  now  ready  for 
environmental  analysis — see  attached 
paragraph  D9. 

1.  Brief  Description  of  Project:  The 
proposed  project  consists  of:  (1)  an 
existing  6-foot-high  gravity-earth  filled 
dam;  (2)  an  existing  reservoir  with  a 
surface  area  of  25  acres  at  a  maximmn 
pool  elevation  of  738.5  feet  USGS  and 
a  storage  capacity  of  100  acre-feet;  (3)  a 
1,200-foot-long  head  race  canal;  (4)  a 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  600  Kw; 
and,  (5)  appurtenant  facilities. 

m.  This  notice  also  consists  of  the 
following  standard  paraffrbphs:  A4  and 
D9. 

n.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at:  888 
First  St..  N.E.,  Room  2A,  Washington. 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  A  copy  of  the  application  is  also 
available  at  Commonwealth  Power 
Company,  Sequoia  Trail,  Okemos,  MI 
48864,  or  by  calUng  (517) 351-5400. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  appUcation,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compUance  with  the  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

D9.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 


Order  No.  533  issued  May  8, 1991,  56 
F.R.  23108  (May  20.  1991)),  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS,"  "REPLY 
COMMENTS," 

"RECOMMENDATIONS."  'TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 

Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  5K-01.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  in  service 
list  prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 
David  P.  Boergera, 
Acting  Secretary. 

[FR  Doc.  98-5214  Filed  2-27-98;  8:45  am] 
BILUNa  CODE  trir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis 

February  24, 1998. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11300-000. 

c.  Date  Filed:  June  3, 1992 

d.  Applicant:  Commonwealth  Power 
Company. 

e.  Name  of  Project:  LaBarge- 
Hydroelectric  Project. 

/.  Location:  On  the  Thomapple  River, 
near  Caledonia.  Kent  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Jan  Marie 
Evans,  Commonwealth  Power  Company, 
4572  Sequoia  Trail,  Okemos,  MI  48864, 
(517)  351-5400. 

i.  FERC  Contact:  Mark  Pawlowski, 
202-219-2795,  or  E-mail  at 
mark.pawlowski@ferc.fed.us. 

/.  Deadline  Date:  See  attached 
paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
This  apphcation  has  been  accepted  for 
filing  and  is  now  ready  for 
environmental  analysis — see  attached 
paragraph  D9. 

7.  Brief  Description  of  Project:  The 
existing  operating  project  consists  of  an 
existing  dam  30  feet  high;  an 
uncontrolled  ogee  spillway  with  a  crest 
length  of  116  feet;  two  taintor  gates  each 
20  feet  wide  by  10  feet  high;  an  existing 
powerhouse  containing  two  existing 
tiubine-generating  units  with  a  total 
installed  capacity  of  800  kilowatts;  an 
existing  25-foot.  2,400-kilovolt 
transmission  Une;  and  appurtenant 
facilities. 

m.  This  notice  also  consists  of  the  , 
following  standard  paragraphs:  A4  and 
D9. 

n.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at:  888 
First  St.,  N.E.,  Room  2A,  Washington. 
D.C.  20426.  or  by  calling  (202)  208- 
1371.  A  copy  of  the  application  is  also 
available  at  Commonwealth  Power 
Company,"  Sequoia  Trail,  Okemos,  MI 
48864,  or  by  calling  (517)  351-5400. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  estabUshed  the  due 
date  for  filing  competing  appUcations  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  appUcation 
must  be  filed  in  response  to  and  in 
compliance  with  the  pubUc  notice  of  the 
initial  development  appUcation.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  appUcation  is  ready 
for  environmental  tmalysis  at  this  time, 
and  the  Commission  is  requesting 


comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Conmiission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
Fed.  Reg.  23108  (May  20, 1991)),  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  firom  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS,"  "REPLY 
COMMENTS," 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwir';  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed  by 
pmviding  the  original  and  the  number 
of  copies  required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 
An  additional  copy  must  be  sent  to: 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  5K-01,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  in  service 
list  prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 
David  P.  BoeigMS, 
Acting  Secretary. 

[FR  Doc.  98-5215  Filed  2-27-98;  8:45  am) 
MLLINQ  CODE  (Tir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-140B66;  FRL-6775-8] 

Access  to  Confidential  Business 
Information  by  Science  Applications 
international  Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized  its 
contractor.  Science  Applications 
International  Corporation  (SAIC),  of 
Dimn  Loring,  Virginia,  access  to 
information  which  has  been  submitted 
to  EPA  vmder  all  sections  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  confidential  data 
submitted  to  EPA  occurred  on  January 
20,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazan,  Director,  Enviroiunental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545, 401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  554-1404,  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
HotIine@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-D4-0098, 
contractor  SAIC,  of  2222  Gallows  Road, 
Suite  300,  Dunn  Loring,  VA,  will  assist 
Region  DC  in  photocopying  various 
documents  provided  by  industry. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-D4-0098,  SAIC  will 
require  access  to  CBI  submitted  to  EPA 
imder  all  sections  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  SAIC  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
SAIC  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Region  IX  Headquarters. 

Clearanae  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1998. 

SAIC  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 


List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  February  23, 1998. 

Oscar  Morales, 

Acting  Director,  Infonnation  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  98-5259  Filed  2-27-98;  8:45  am] 

BILUNO  CODE  66aO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-€972-7] 

Notice  Of  Availability;  Evaluation  of 
Dredged  Material  Proposed  for 
Discharge  in  Waters  of  the  U.S.— 
Testing  Manual 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability; 
Evaluation  of  Dredged  Material 
Proposed  for  Discharge  in  Waters  of  the 
U.S.— Testing  Manual. 

SUMMARY:  This  notice  announces  the 
availability  of  the  final  testing  manual 
entitled  Evaluation  of  Dredged  Material 
Proposed  for  Discharge  in  Waters  of  the 
U.S. — Testing  Manual.  This  dooiment  is 
commonly  referred  to  as  the  Inland 
Testing  Manual  (ITM).  The  ITM  was 
prepared  by  an  Environmental 
Protection  Agency  (EPA)/Corps  of 
Engineers  (CE)  workgroup  comprised  of 
individuals  from  headquarters,  field 
offices,  and  research  laboratories  of  both 
agencies  with  scientific  and/or 
programmatic  expertise  related  to 
dredged  material  discharge  activities. 
ADDRESSES:  A  copy  of  the  ITM  can  be 
obtained  by  contacting:  Mr.  Thomas 
Patin,  U.S.  Anny  Corps  of  Engineers, 
Waterways  Exfwriment  Station.  3909 
Halls  Ferry  Road,  Vicksburg,  MS  39180- 
6199.  The  ITM  is  also  available  on  the 
Internet  from  EPA's  web  site  "http:// 
www.epa.gov/OST/",  or  from  the  Corps 
Dredging  Operations  Technical  Support 
home  page  at  "http:// 
www.wes.army.mil/el/dots/'. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kravitz.  Mail  Code  4305,  Office  of 
Science  and  Technology.  U.S. 
Enviroiunental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460 
(telephone:  202-260-8085);  or  Kirk 
Stark,  Regulatory  Branch,  CECW-OR. 
Office  of  the  Chief  of  Engineers,  U.S. 
Army  Corps  of  Engineers,  20 
Massachusetts  Ave.  NW..  Washington, 
DC  20314  (telephone:  202-761-1786). 
SUPPLEMBITARY  INFORMATION:  EPA 
issued  a  notioe  of  availability  and 
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request  for  comment  on  the  draft 
dredged  material  testmg  manual  m  the 
July  21, 1994,  Federal  Register  [FRL- 
5017-5).  Copies  of  the  draft  Inland 
Testing  Manual  (ITM)  were  sent  to 
federal  and  state  agencies,  port 
authorities,  envlronmentail 
organizations,  and  other  interested 
parties.  PubUc  meetings  were  also  held 
in  1994  to  discuss  the  document  in 
Boston.  MA,  ArUngton,  VA,  Atlanta, 
GA,  San  Jose.  CA,  Seattle,  WA,  Chicago, 
IL,  St.  Louis,  MO,  and  Houston,  TX. 
Comments  received  through  the  pubUc 
review  process,  including  those  from 
EPA's  Science  Advisory  Board,  were 
used  to  shape  the  final  document. 
Individual  comments  were  grouped  into 
"general"  and  "specific"  categories,  and 
reviewed  by  the  EPA/CE  Workgroup 
that  prepared  the  draft  ITM.  A  copy  of 
the  comments,  and  EPA's  response,  is 
available  for  review  at  EPA's  Water 
Docket  under  docket  nvunber  w-g8-04. 
Docket  materials  may  be  reviewed  from 
9  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  For  access  to 
docket  materials,  please  call  202/260- 
3027  to  schedule  an  appointment. 
Tudor  T.  Daviei, 

Director,  Office  of  Science  and  Technology. 
(FR  Doc.  98-5318  Filed  2-27-98;  8:45  am] 
BnxMQ  CODE  vao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6972-3] 

Underground  Injection  Control 
Program;  Hazardous  Waste  Land 
Disposal  Restrictions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  grant  a  case- 
by-case  extension  of  land  disposal 
restrictions  elective  date. 

SUMMARY:  EPA  is  proposing  to  grant  the 
request  from  DuPont  Sabine  River 
Works  Facility  (DuPont  or  Facility)  for 
a  one  year  extension  of  the  April  8, 
1998,  effective  date  of  the  RCRA  land 
disposal  restrictions  (LDR)  treatment 
standards  applicable  to  wastewaters 
with  the  hazardous  waste  code  D018 
(Benzene).  This  action  responds  to  a 
case-by-case  extension  request 
submitted  by  DuPont  under  40  CFR 
148.4  according  to  procedures  set  out  in 
40  CFR  268.5,  whidi  allow  an  owner  or 
operator  of  a  Class  I  hazardous  waste 
injection  well  to  request  that  the 
Administrator  grant,  on  a  case-by-case 
basis,  an  extension  of  the  applicable 
effective  date.  To  be  graiited  such  a 
request,  the  applicant  must 
demonstrate,  among  other  things,  that 


there  is  insufficient  capacity  to  manage 
its  waste  and  that  they  have  entered  into 
a  binding  contractual  commitment  to 
construct  or  otherwise  provide  such 
capacity,  but  due  to  circumstances 
beyond  their  control,  such  capacity 
could  not  reasonably  be  made  available 
by  the  effective  date.  If  this  proposed 
action  is  finalized.  DuPont  can  continue 
to  inject  wastewaters  that  contain  D018 
into  the  Class  I  hazardous  waste 
injection  wells  located  at  the  Sabine 
River  Works,  Orange.  Texas  facility 
until  April  8. 1999.  If  warranted.  EPA 
may  grant  a  renewal  of  this  extension, 
for  up  to  one  additional  year,  which,  if 
requested  and  granted,  would  extend 
the  effective  date  of  the  LDR  for  D018 
(Benzene)  to  April  8,  2000. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  6, 1998. 
ADDRESSES:  The  pubUc  must  send  their 
conmients  to  Enviroimiental  Protection 
Agency.  Region  6,  Water  Quality 
Protection  Division.  Source  Water 
Protection  Branch,  Ground  Water/UIC 
Section  (6WQ-SG),  1445  Ross  Avenue. 
Dallas.  Texas  75202-2733.  The  docket 
for  this  action  is  located  at  EPA  Region 
6  at  the  address  listed  above,  which  is 
open  during  normal  business  hours, 
8:00  a.m.  through  4:00  p.m.,  Monday 
through  Friday.  The  public  can  review 
ell  docket  materials  by  visiting  the  EPA 
Region  6  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Dellinger.  Chief.  Ground  Water/ 
UIC  Section,  Source  Water  Protection 
Branch,  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas,  75202-2733  or 
telephone  (214)  665-7165. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

A.  Congressional  Mandate 

Congress  enacted  the  Hazardous  and 
SoUd  Waste  Amendments  (HSWA)  of 
1984  to  amend  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
to  impose  additional  responsibilities  on 
persons  managing  hazardous  wastes. 
Among  other  things,  HSWA  required 
EPA  to  develop  regulations  that  would 
impose  restrictions  on  the  land  disposal 
of  hazardous  wastes.  In  particular, 
Sections  3004  (d)  throu^  (g)  prohibit 
the  land  disposal  of  certain  hazardous 
wastes  by  specified  dates  in  order  to 
protect  human  health  and  the 
environment  except  that  wastes  that 
meet  treatment  standards  estabUshed  by 
EPA  are  not  prohibited  and  may  be  land 
disposed.  Section  3004(m)  requires  EPA 
to  set  "levels  or  methods  of  treatment, 
if  any,  which  substantially  diminish  the 
toxicity  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 


hazardous  constituents  fit>m  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized." 

In  developing  such  a  broad  program. 
Congress  recognized  that  adequate 
alternative  treatment,  recovery,  or 
disposal  capacity  which  is  protective  of 
human  health  and  the  environment, 
may  not  be  available  by  the  appUcable 
statutory  efiiective  dates.  Section 
3004(h)(2)  authorizes  EPA  to  grant  a 
variance  (based  on  the  earUest  dates  that 
such  capacity  will  be  available,  but  not 
to  exceed  two  years)  from  the  effective 
date  which  would  otherwise  apply  to 
specific  hazardous  wastes.  In  addition, 
under  Section  3004(h)(3),  EPA  is 
authorized  to  grant  an  additional 
capacity  extension  of  the  appUcable 
deadline  on  a  case-by-case  basis  for  up 
to  one  year.  Such  an  extension  is 
renewable  once  for  up  to  one  additional 
year. 

On  November  7, 1986,  EPA  pubUshed 
a  final  rule  (51  FR  40572)  estabUshing 
the  regulatory  fr^miework  to  implement 
the  land  disposal  restrictions  program, 
including  the  procedures  for  submitting 
case-by-case  extension  appUcations. 

On  April  8, 1996,  EPA  pubUshed  a 
final  rule  (61  FR  15566).  establishing 
treatment  standards  imder  the  land 
disposal  restrictions  (LDR)  program  for 
certain  Usted  hazardous  wastes, 
including  D018  (Benzene).  Because  of  a 
determination  that  available  treatment, 
recovery,  or  disposal  (TRD)  capacity  did 
not  exist  at  that  time  for  D018 
wastewaters  that  are  underground 
injected,  EPA  granted  a  two-year 
national  capacity  variance  for  these 
wastes.  The  variance  will  expire  April  8, 
1998. 

EPA  has  completed  the  review  of 
DuPont's  October  1997  petition 
reissuance  request  that  would  allow  the 
imdergroimd  injection  of  the  two 
wastestreams  with  the  hazardous  waste 
code  D018  (Benzene).  This  petition 
reissuance  request  has  been  found  to  be 
technically  sound.  Recently  one  of  the 
wells  at  the  EhiPont  fadUty  developed  a 
mechanical  integrity  problem  and  is  in 
the  process  of  being  repaired.  Once  the 
mechanical  integrity  of  this  well  has 
been  reestabUshed  and  EPA  has 
confirmed  that  the  weU  has  mechanical 
integrity,  then  EPA  can  propose 
approval  of  DuPont's  reissuance  request. 
Unfortunately  the  time  required  to  do 
the  repair  work  and  to  proceed  through 
the  administrative  process  of  the 
reissuance  will  extend  past  the  land 
disposal  restriction  effective  date  of 
April  8, 1998. 
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B.  Applicant's  Demonstrations  Under  40 
CFR  268.5  for  Case-by-Case  Extension 

When  it  became  apparent  that 
DuPont's  reissuance  request  could  not 
be  pnx:essed  by  the  land  disposal 
restriction  effective  date,  they  submitted 
a  case-by-case  extension  request.  This 
request,  which  was  submitted  on 
February  16. 1998,  dociunented  their 
need  for  the  extension  and  included 
their  justification  for  a  case-by-case 
extension  approval.  DuPont's  request 
letter  is  part  of  the  docket. 

Case-by-case  extension  applications 
must  satisfy  the  requirements  outlined 
in  40  CFR  268.5.  The  following  is  a 
discussion  of  each  of  the  seven- 
demonstrations  of  40  CFR  268.5(a)(1)- 
(7)  made  by  DuPont: 

Section  268.5(a)(1)  requires  the  applicant 
to  make  a  good-bith  effort  to  locate  and 
contract  with  treatment,  recovery,  or  disposal 
fiacilities  nationwide  to  manage  its  waste  in 
accordance  with  the  effective  date  of  the 
applicable  restriction. 

DuPont  has  demonstrated  that  it  has 
made  a  good-faith  effort  to  provide 
protective  disposal  capacity.  EPA 
approved  DuPont's  no  migration 
demonstration  for  ihjection  wells  on 
September  10, 1991.  This  exemption 
approval  expires  on  E)ecember  31,  2000. 
In  addition,  there  is  limited  other 
capacity  to  handle  the  two  wastestreams 
subject  to  this  request.  Currently  there  is 
not  sufGcient  backup  well  capacity 
available  to  handle  die  affected 
wastestreams  due  to  one  backup  well 
being  shut-in  due  to  loss  of  mechanical 
integrity  and  the  other  backup  well  not 
having  sufficient  injectivity.  In  addition 
the  high  volume  of  the  affected 
wastestreams  makes  trucking  the  waste 
off-site  logistically  problematic. 

Section  268.5(a)(2)  requires  the  applicant 
to  enter  into  a  binding  contractual 
commitment  to  construct  or  otherwise 
provide  alternative  treatment,  recovery,  or 
disposal  capacity  that  meets  the  treatment 
standards  specified  in  40  CFR  Part  268 
subp>art  D  or,  where  treatment  standards  have 
not  been  sp>ecified,  such  treatment,  recovery, 
or  disposal  capacity  is  protective  of  human 
health  and  the  environment. 

By  retaining  consultants  and  experts 
in  geology,  engineering,  seismicity  and 
other  areas  to  prepare  and  file  its 
reissuance  request,  which  EPA  has 
found  to  be  technically  adequate,  EPA 
believes  that  DuPont  has  satisfied  the 
requirement  to  obtain  a  binding 
commitment  to  provide  disposal 
capacity  that  is  protective  of  human 
health  and  the  environment.  The 
injection  wells  covered  by  the  petition 
already  exist  and  will  be  sufficient  to 
manage  the  full  volume  of  waste  if  the 
facility's  reissuance  request  is  approved. 


Section  26a.5(a)(3)  requires  the  applicant 
to  demonstrate  that  due  to  circumstances 
beyond  the  applicant's  control,  such 
alternative  capacity  cannot  reasonably  be 
made  available  by  the  applicable  effective 
date.  This  demonstration  may  include  a 
showing  that  the  technical  and  practical 
difficulties  associated  with  providing  the 
alternative  ci^acity  will  result  in  the 
capacity  not  being  available  by  the  applicable 
effective  date. 

The  inability  to  obtain  alternative 
capacity  by  April  8, 1998,  is  beyond 
DuPont's  control.  Since  the  time  DuPont 
requested  approval  of  the  changes  to  its 
petition  demonstration  in  October  1997, 
DuPont  and  EPA  Region  6  have  worked 
together  through  technical  issues,  and 
DuPont  has  responded  to  all  of  the 
Agency's  comments  and  requests  for 
additional  information  or 
demonstrations.  The  Agency  has 
completed  its  review  of  DuPont's 
reissuance  request  and  will  propose  its 
approval  once  DuPont  has  demonstrated 
to  EPA  that  the  well  that  is  shut-in  due 
to  mechanical  integrity  problems  has 
been  repaired.  Currently  the  mechanical 
integrity  of  the  shut-in  well  is  being 
reestablished.  When  EPA  publishes  its 
notice  of  intent  to  approve  the 
reissuance  request  Uiere  will  be  a  45-day 
comment  period  and  if  there  is 
sufficient  public  interest  a  public 
hearing  will  be  held.  After  this  public 
participation  process  is  completed,  the 
Agency  will  evaluate  all  comments 
received,  prepare  a  responsiveness 
summary  and  determine  whether  it  is 
appropriate  to  finalize  the  approval  of 
the  reissuance  or  if  additional 
information  is  needed. 

Section  268.5(a)(4)  requires  the  applicant 
to  demonstrate  that  the  capacity  being 
constructed  or  otherwise  provided  by  the 
applicant  will  be  sufficient  to  manage  the 
entire  quantity  of  waste  that  is  the  subject  of 
the  application. 

If  DuPont's  reissuance  request  is 
approved,  the  facility's  injection  well 
operations  will  continue  to  provide 
adequate  capacity  for  the  entire  volume 
of  the  Plant's  waste. 

Section  268.5(a)(5)  requires  the  applicant 
to  provide  a  detailed  schedule  for  obtaining 
operating  and  construction  permits  or  an 
outline  of  how  and  when  alternative  capacity 
will  be  available. 

All  injection  wells  at  the  DuPont 
facility  have  approved  Class  I  injection 
well  permits  and  the  wells  have  been 
constructed.  See  the  information 
provided  for  Section  268.5(a)(3)  for  the 
processing  schedule  of  DuPont's  no 
migration  petition  reissuance  request. 

Section  268.5(a)(6)  requires  the  applicant 
to  arrange  for  adequate  capacity  to  manage  its 
waste  durina  an  extension,  and  has 
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documented  the  location  of  all  sites  at  which 
the  waste  will  be  managed. 

During  the  proposed  one  year  case-by- 
case  extension  period,  DuPont  will  have 
adequate  capacity  at  the  facility  to 
manage  the  facility's  waste. 

Section  268.5(a)(7)  requires  that  the 
applicant  demonstrate  that  any  waste 
managed  in  a  surface  impoundment  or 
landfill  during  the  extension  period  will 
meet  the  requirements  of  40  CFR  268.5(h)(2). 

There  are  no  surface  impoundments 
or  landfills  managing  hazardous  waste 
at  the  EhiPont  fecility. 

n.  EPA's  Proposed  Action 

For  the  reasons  discussed  above,  the 
Agency  believes  that  DuPont  has 
satisfied  all  the  requirements  for  a  case- 
by-case  extension  to  the  April  8, 1998. 
effective  date  of  the  RCRA  land  disposal 
restrictions  (LOR)  treatment  standards 
applicable  to  wastewaters  with  the 
hazardous  waste  code  D018  (Benzene). 
Therefore.  EPA  is  proposing  to  grant 
DuPont's  requested  case-by-case 
extension  for  a  one  year  period.  If 
during  this  time  frame  a  final  decision 
on  EhiPont's  petition  reissuance  request 
is  made,  then  this  case-by-case 
extension  will  expire. 

Dated:  February  23, 1998. 
William  B.  Hathaway, 
Director,  Water  Quality  Protection  Division 
(6WQ},EPARe^n6. 
[PR  Doc.  98-5312  Filed  2-27-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42191C;  FRL-6776-4] 

Endocrine  Diamptors;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  public  meeting. 

SUMMARY:  EPA  is  annoimcing  the  eighth 
meeting  the  Endocrine  Disruptors 
Screening  and  Testing  Advisory 
Committee  (EDSTAC),  a  committee 
established  under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA)  to  advise  EPA  on  a  strategy  for 
screening  chemicals  and  pesticides  for 
their  potential  to  disrupt  endocrine 
function  in  himians  and  wildlife. 
DATES:  The  EDSTAC  Plenary  meeting 
will  begin  on  Tuesday,  March  17, 1998, 
at  9  a.m.  and  and  at  4  p.m.  The  meeting 
on  Wednesday,  March  18, 1998,  will 
start  at  8:30  a.m.  and  end  at  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
The  Sheraton  International  -  BWI 
(Baltimore  Washington  International 
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Airport)  located  at  7032  Elm  Road, 
Baltimore,  Maryland.  The  telephone 
nimiber  is  (410)  859-3300  and  the  guest 
fax  number  is  (410)  859-0565. 
FOR  FURTHER  iNFORMATKM  CONTACT:  For 
technical  information  about  the 
EDSTAC  contact  Dr.  Anthony 
Maciorow^  (telephone:  (202)  260- 
3048;  e-mail: 

maciorowski.tonyOepamail.epa.gov)  or 
Mr.  Gary  Timm  (telephone  (202)  260- 
1859;  e-mail: 

timnLgary^pamail.epa.gov)  at  EPA.  To 
obtain  additional  infonnaticm  please 
contact  the  contractor  assisting  EPA 
with  meeting  facilitation  and  logistics: 
Ms.  Tutti  Otteson,  The  Keystone  Center, 
P.O.  Box  8606,  Keystone.  CO  80435; 
telephone:  (970)  468-5822;  fax  (970) 
262-0152;  e-mail: 
totteson^ceystone.org. 
SUPPLEMEKTARY  INFORHMTION:  The 
tentative  agenda  for  the  March  17-18, 
1998  plenary  meeting  includes  status 
reports  from  the  Screening  and  Testing 
and  Pri(»ity  Setting  work^ups.  This 
plenary  will  not  include  a  public 
comment  session. 

List  (tf  Subjects 

Environmental  protection. 
Dated:  February  24. 1998. 

Soun  H.  Wayluid, 

Acting  Assistant  Administrator,  Office  of 
Prevention,  Pesticides  and  Toxic  Substances. 

[FR  Doc.  98-5258  Filed  2-27-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-4072-4] 

Notice  of  Propoaed  Revisions  to 
Approved  Programs  To  Administer  the 
Nationai  PoOulant  Discharge 
Elimination  System  Permitting 
Program  in  Indiana,  Michl^Hi,  Ohio 
and  Wiaconsln  Reeutting  in  Part  From 
Adoption  of  the  Water  Quality 
Guidance  for  the  Qreat  Lalces  System 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  - 
the  United  States  Environmental 
Protection  Agency  (EPA)  has  received 
for  review  and  approval  revisions  to  the 
National  PoUutant  Discharge 
Elimination  System  (NPDES)  programs 
in  Indiana,  Michigan,  Wisconsin  and 
Ohio.  Most  of  the  proposed  revisions 
were  adopted  to  comply  with  section 
118(c)  of  the  Clean  Water  Act  and  40 


CFR  132.4.  although  in  some  cases, 
States  have  also  proposed  revisions  that 
are  not  related  to  those  required  by 
section  118(c)  of  the  CWA  and  40  CFR 
132.4.  EPA  invites  public  comment  on 
whether  EPA  should  approve  these 
revisions  piusuant  to  40  CFR  123.62  and 
132.5. 

DATES:  Comments  on  whether  EPA 
should  e^prove  the  revisions  to 
Indiana's.  Michigan's,  Ohio's  and 
Wisconsin's  NPDES  programs  must  be 
received  in  writing  by  April  1. 1998. 
ADDRESSES:  Written  comments  on  these 
docimients  may  be  submitted  to  Jo  Lyim 
Traub.  Director,  Water  Division.  Attn: 
GLI  Implemmitation  Procedures.  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  In  the  alternative.  EPA 
will  accept  comments  electronically. 
Comments  should  be  sent  to  the 
following  Internet  E-mail  address: 
kaniauskas.joanOepamail.epa.gov. 
Electronic  comments  must  be  submitted 
in  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  EPA  will  print  electronic 
comments  in  hard-copy  paper  form  for 
the  official  administrative  record.  EPA 
will  attempt  to  clarify  electronic 
comments  if  there  is  an  apparent  error 
in  transmission.  Comments  provided 
electronically  will  be  considered  timely 
if  they  are  submitted  electronically  by 
11:59  p.m.  (Central  time),  April  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mery  Jackson-Willis,  Standards  and 
Applied  Sciences  Branch,  Water 
Division,  U.S.  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604.  or 
telephone  her  at  (312)  886-3717. 

Copies  of  the  rules  adopted  by  the 
States,  and  other  related  materials 
submitted  by  the  States  in  support  of 
these  revisions,  are  available  for  review 
at:  EPA,  Region  5,  77  West  Jackson 
Boulevard,  15th  Floor,  Chicago.  Illinois; 
Indiana  Department  of  EnvirtHunental 
Management,  Office  of  Water 
Management,  Rvde  Section,  100  North 
Senate  Avenue.  Indianapolis,  Indiana; 
Michigan  Department  of  Environmental 
Quality,  Siufaoe  Water  Quality  Division, 
Knapps  Centre,  300  South  Washington, 
Lansing,  Michigan;  Ohio  Environmental 
Protection  Agency,  Division  of  Surface 
Water.  1800  WaterMark  Drive. 
Columbus,  Ohio;  and  Wiscon»n 
Department  of  Natural  Resources, 
Btueau  of  Wastewater  Management. 
GEF  n  Building.  101  South  Webster. 
Madison,  Wisconsin.  To  access  the 
docket  material  in  Chicago,  call  (312) 
886-3717  between  8  a.m.  and  4:30  p.m. 
(Central  time)  (Monday-Friday);  in 
Indiana,  call  (317)  232-8399;  in 


Michigan,  call  (517)  335-4184;  in  Ohio, 
call  (614)  644-2154;  and  in  Wisconsin, 
call  (608)  267-7662. 
SUPPLEMBfTARY  INFORMATKM:  Chi  Maich 
23. 1995.  EPA  published  the  Final 
Water  Quality  Guidance  for  the  Great 
Lakes  System  (Guidance)  pursuant  to 
section  118(c)(2)  of  the  Clean  Water  Act, 
33  U.S.C.  1268(c)(2)  (March  23.  1995.  60 
FR  15366).  The  Guidance,  which  was 
codified  at  40  CFR  Part  132.  requires  the 
Great  Lakes  States  to  adopt  and  sid>mit 
to  EPA  for  approval  water  quality 
criteria,  methodologies,  policies  and 
procedures  that  are  consistent  with  the 
Guidance.  40  CFR  132.4  and  132.5.  EPA 
is  required  to  approve  of  the  State's 
submission  within  90  days  or  notify  the 
St^e  that  EPA  has  determined  that  all 
or  part  of  the  submission  is  inconsistent 
with  the  Clean  Water  Act  or  the 
Guidance  and  identify  any  necessary 
changes  to  obtain  EPA  approval.  If  the 
State  fails  to  make  the  necessary 
changes  within  90  days,  EPA  must 
publish  a  notice  in  the  Federal  Register 
identifying  the  approved  and 
disapproved  elements  of  the  submission 
and  a  final  rule  identifying  the 
provisions  of  Part  132  that  shall  apply 
for  discharges  within  the  State. 

As  of  January  31, 1998.  EPA  Region  5 
had  received  submissions  from  Indiana, 
Michigan.  Wisconsin  and  Ohio.  The 
bulk  of  these  submissions  consist  of 
new.  revised  or  existing  water  quality 
standards  which  EPA  is  reviewing  for 
consistency  with  the  Guidance  in 
accordance  with  40  CFR  131  and  132.5. 
EPA  is  not  soliciting  comment  on  those 
portions  of  these  submissions  relating  to 
the  water  quality  criteria  and 
methodologies,  use  designations  or 
antidegradation.  EPA  also  is  not 
soliciting  commmt  on  the  Guidance 
itself. 

Instead.  EPA  is  only  requesting 
comment  on  whether  it  should  approve, 
pursuant  to  40  CFR  123.62.  and 
132.5(g),  those  portions  of  these 
submissions  that  revise  die  States' 
approved  National  Pollutant  Discharge 
Elimination  System  (NPDES)  pennitting 
program.  In  most  cases  these  revisions 
relate  to  the  following  provisions  of  40 
CFR  Part  132,  Appendix  F:  Procedure  3 
("Total  Maximum  Daily  Loads. 
Wasteload  Allocations  fat  Point 
Sources.  Load  Allocations  for  Nonpoint 
Sources,  Wasteload  Allocations  in  the 
Absence  of  a  TMDL.  and  Preliminary 
Wasteload  Allocations  for  Purposes  of 
Determining  the  Need  for  Water  Quality 
Based  Effluent  Limits");  Procedure  4 
("Additivity");  Procedure  5 
("Reasonable  Potential");  Procedure  6 
(Whole  Effluent  Toxicity");  Procedure  7 
("Loading  Limits");  Procedure  8: 
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("Water  Quality-based  Effluent 
Limitations  Below  the  Quantification 
Level);  Procedure  9  ("Compliance 
Schedules").  EPA  is  not  soliciting 
comment  on  the  States'  adoption  of 
requirements  pertaining  to 
Implementation  Procedures  1  ("Site 
Specific  Modifications")  or  2 
("Variances")  because  those 
reqiurements  constitute  parts  of  the 
States'  water  quality  standards,  not  its 
NPDES  program. 

Under  40  CTR  123.62(b)(2)  and 
132.5(e),  whenever  EPA  determines  that 
a  proposed  revision  to  a  State  NPDES 
program  is  substantial,  EPA  must 
provide  notice  and  allow  public 
comment  on  the  proposed  revisions. 
The  extent  to  which  the  States  have 
modified  their  NPDES  programs  to  be 
consistent  with  the  Guidance  varies 
significantly,  depending  on  the  extent  to 
which  their  existing  programs  already 
were  "as  protective  as"  die 
implementation  procedures  in  the 
Guidance.  EPA  has  not  conducted  a 
State-by-State  review  of  the  submissions 
to  ascertain  for  each  State  individually 
whether  their  changes  constitute 
substantial  program  modifications. 
However,  in  light  of  the  fact  that  the 
States  have  modified  these  programs  in 
response  to  the  explicit  statutory 
mandate  contained  in  section  118(c)  of 
the  Clean  Water  Act,  EPA  believes  that 
it  is  appropriate  to  consider  the  NPDES 
component  of  the  States'  submissions  to 
be  substantial  program  modifications, 
and  therefore  has  decided  to  solicit 
public  comment  regarding  those 
provisions. 

Based  on  General  Counsel  Opinion 
78-7  (April  18. 1978),  EPA  has  long 
considered  a  determination  to  approve 
or  deny  a  State  NPDES  program 
submission  to  constitute  an  adjudication 
because  an  "approval",  within  the 
meaning  of  the  APA,  constitutes  a 
"license",  which,  in  turn,  is  the  product 
of  an  "adjudication".  For  this  reason, 
the  statutes  and  Executive  Orders  that 
apply  to  rulemaking  action  are  not 
applicable  here.  Among  these  are 
provisions  of  the  Regulatory  Flexibility 
Act  (RFA),  5  U.S.C.  §  601  et  seq.  Under 
the  RFA,  whenever  a  federal  agency 
proposes  or  promulgates  a  rule  under 
section  553  [of  the  Administrative 
Procedures  Act  (APA)],  after  being 
required  by  that  section  or  any  other  law 
to  publish  a  general  notice  of  proposed 
rulemaking,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  for  the 
rule,  unless  the  Agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  the  Agency 
does  not  certify  the  rule,  the  regulatory 
flexibihty  analysis  must  describe  and 


assess  the  impact  of  a  rule  on  small 
entities  affected  by  the  rule. 

Even  if  the  NPDES  program 
modification  were  a  rule  subject  to  the 
RFA.  the  Agency  would  certify  that 
approval  of  the  State's  modified 
program  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  EPA's  action 
to  approve  an  NPDES  program 
modification  merely  recognizes 
revisions  to  the  program  which  have 
already  been  enacted  as  a  matter  of  State 
law;  it  would,  therefore,  impose  no 
additional  obUgations  upon  those 
subject  to  the  State's  program. 
Accordingly,  the  Regional 
Administrator  would  certify  that  this 
program  modification,  even  if  a  rule, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Michelle  D.  Jordan, 
Acting  Regional  Administrator. 
[FR  Doc.  98-6314  Filed  2-27-98:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CS  Docket  No.  97-141,  FCC  97-423] 

Annual  Asaessment  of  the  Status  of 
Competition  in  Markets  for  the  Delivery 
of  Video  Programming 

AQENCY:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  Section  628(g)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  548(g),  requires  the 
Commission  to  report  annually  to 
Congress  on  the  status  of  competition  in 
markets  for  the  deUvery  of  video 
programming.  On  January  13, 1998,  the 
Commission  released  its  fourth  annual 
report  ["1997  Report"].  The  1997  Report 
contains  data  and  information  that 
summarize  the  status  of  competition  in 
markets  for  the  delivery  of  video 
programming  and  updates  the 
Commission's  prior  reports.  The  1997 
Report  is  based  on  pubUcly  available 
data,  filing  in  various  Commission 
rulemaking  proceedings,  and 
information  submitted  by  commenters 
in  response  to  a  Notice  of  Inquiry  in  this 
docket,  summarized  at  62  FR  38008, 
July  16,  19B7. 

FOR  FURTHiR  INFORMATION  CONTACT: 
Marcia  Glaaiberman  or  Mark  Menna, 
Cable  Services  Bureau  (202)  418-7200, 
TTY  (202)  418-7172. 
SUPPt.EMEKrARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  1997 
Report  in  CS  Docket  No.  97-141,  FCC 


97-423.  adopted  December  31, 1997, 
and  released  January  13, 1998.  The 
complete  text  of  the  1997  Report  is 
available  for  inspection  and  copjring 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington,  D.C., 
20554,  and  may  also  be  purchased  firom 
the  Commission's  copy  contractor. 
International  Transcription  Service 
("ITS.  hic").  (202)  857-3800,  1231  20th 
Street,  N.W.,  Washington,  D.C.  20036.  In 
addition,  the  complete  text  of  the  1997 
Report  is  available  on  the  Internet  at 
http://www.fcc.gov/Bureaus/Cable/ 
Reports/fcc97423.html. 

Synopsis  of  the  1997  Report 

1.  The  Commission's  1997  Report  to 
Congress  provides  information  for  the 
cable  television  industry  and  other 
multichannel  video  programming 
distributors  ("MVPDs"),  including 
direct  broadcast  satellite  ("DBS") 
service,  home  satellite  dishes  ("HSDs"), 
multipoint  distribution  service 
("MMDS"),  local  multipoint 
distribution  service  ("LMDS"),  satellite 
master  antenna  television  ("SMATV") 
systems,  and  broadcast  television 
service.  The  Commission  also  considers 
several  other  existing  and  potential 
distributors  of  and  distribution 
technologies  for  video  programming 
including,  the  Internet,  home  video 
sales  and  rentals,  interactive  video  and 
data  services  C'lVDS"),  local  exchange 
telephone  carriers  ("LECs"),  and  electric 
and  gas  utilities. 

2.  The  Commission  further  examines 
market  structure  and  issues  afi'ecting 
competition,  such  as  horizontal 
concentration,  vertical  integratirai  and 
technical  advances.  The  fourth  annual 
report  addresses  competitors  serving 
multiple  dwelling  imit  ("MDU") 
buildings  and  evidence  of  competitive 
responses  by  industry  players  that  are 
beginning  to  face  competition  firom 
other  MVPDs.  The  1997  Report  further 
discusses  issues  relating  to  federal  laws 
and  regulations  concerning  the 
emergence  of  a  competitive  MVPD 
marketplace.  Finally,  the  Commission 
reports  on  video  description  of  video 
programming. 

3.  In  the  1997  Report,  the  Commission 
concludes  that  the  cable  industry 
continues  to  occupy  the  dominant 
position  in  the  multichannel  video 
marieetplace.  As  of  Jime  1997,  cable 
operators  served  87%  of  households 
that  receive  multichannel  video 
programming,  down  from  89%  in 
September  1996.  The  Commission  finds 
that  there  is  a  growing  but  still  limited 
niunber  of  instances  where  incumbent 
cable  system  operators  face  competition 
from  MVPDs  offering  similar  services. 
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For  example,  while  DBS  providers  have 
made  subscribership  gains,  MVPDs 
using  other  distribution  technologies, 
such  as  MMDS,  have  not  posted 
comparable  increases  in  subscribership. 
However,  digital  technology,  now  being 
tested  and  implemented,  has  the 
potential  to  improve  the 
competitiveness  of  these  services. 
Furthermore,  implementation  of  digital 
television  by  broadcast  television 
stations,  the  primary  source  of 
programming  for  most  viewers 
regardless  of  distribution  mediiun,  has 
the  potential  to  allow  broadcasters  to 
become  more  effective  competitors  with 
cable  and  other  MVPDs.  hi  addition, 
while  the  Telecommunications  Act  of 
1996  ("1996  Act")  eUminated 
restrictions  on  entry  by  telephone 
companies  into  cable,  the  Commission 
finds  LEG  entry  into  video  programming 
distribution  has  proceeded  sporadically 
and  is  highly  dependent  on  the  business 
strat^es  of  the  individual  companies. 

4.  Key  Findings: 

•  Industry  growth:  A  total  of  73.6 
million  households  subscribed  to 
multichannel  video  programming 
services  as  of  Jime  1997,  up  2.8%  over 
the  71.6  million  households  subscribing 
as  of  September  1996.  The  cable 
television  industry  has  continued  to 
grow  in  terms  of  subscribership  (up  to 
64.2  miUion  subscribers  as  of  Jime  1997, 
a  1%  increase  from  September  1996), 
revenues  (a  12.2%  increase  between 
September  1996  and  June  1997),  and 
audience  ratings  (an  8.6%  increase 
between  September  1996  and  Jime  1997, 
to  an  average  38  share  for  cable 
programming  services).  A  Commission 
siuvey  of  cable  industry  prices  indicates 
that  the  average  monthly  rate  for  a 
package  consisting  of  the  programming 
services  oHisred  on  the  basic  and  most 
popular  cable  programming  service 
("CPS")  tiers  and  a  converter  and  a 
remote  increased  from  $26.57  on  July  1, 

1996  to  $28.83  on  July  1, 1997,  an 
increase  of  8.5%.  hi  addition,  DBS 
subscribership  increased  from  3.5 
million  at  the  end  of  September  1996  to 
5.1  million  homes  at  the  end  of  Jime 

1997  and  SMATV  subscribership 
increased  from  1.1  million  homes  at  the 
end  of  September  1996  to  1.2  million  at 
the  end  of  June  1997.  However,  HSD 
subscribership  decreased  from  2.3 
million  homes  at  the  end  of  September 
1996  to  2.2  million  homes  at  the  end  of 
June  1997  and  MMDS  subscribership 
decreased  from  1.2  milHons  to  1.1 
milUon  homes  between  September  1996 
and  June  1997.  Moreover,  two  of  the 
seven  open  video  systems  ("OVS") 
certified  by  the  Commission  have  begun 
operation  and,  as  of  June  1997,  served 
3,000  subscriber^. 


•  Horizontal  concentration:  Local 
mari^ets  for  the  deUvery  of  video 
programming  generally  remain  highly 
concentrated  and  characterized  by 
barriers  to  both  entry  and  expansion  by 
competing  distributors.  DBS  service, 
available  in  almost  all  areas,  constitutes 
the  most  significant  alternative  to  cable 
television.  Competitive  overbuilding  by 
franchised  cable  operators  remains 
minimal  but  is  increasing,  particularly 
by  LECs  and  ap{)ears,  to  varying 
degrees,  to  improve  service  and/or 
pricing  where  it  exists.  Video 
distribution  competition  within  and  for 
MDU  buildings  appears  to  be 
developing  as  a  distinct  market  separate 
from  neighboring  areas. 

•  Vertical  integration:  The  proportion 
of  national  programming  services  that 
are  vertically  integrated  with  cable 
operators  declined  slightly  from  last 
year's  total  of  46%  to  40%  this  year. 
Eight  of  the  16  national  programming 
services  launched  since  the  1996  Report 
have  been  vertically  integrated  with  a 
cable  multiple  system  operator. 

•  Promotion  of  entry  and 
competition:  The  Commission  has 
continued  to  take  steps  to  eliminate 
obstacles  to  competition,  including  the 
adoption  and  enforcement  of  rules: 
prohibiting  governmental  and  private 
restrictions  that  unreasonably  interfere 
with  a  consumer's  right  to  install  the 
dishes  and  other  antennas  to  receive 
programming  services  from  DBS, 
wireless  cable,  and  television  broadcast: 
establishing  procedures  to  use  internal 
wiring  installed  in  an  MDU  building  by 
the  incumbent  provider,  facilitating 
owners'  and  residents'  choice  among 
providers;  and  increasing  the  amoimt  of 
spectrum  available  for  wireless  uses  and 
eliminating  restrictions  on  use,  for  the 
benefit  of  wireless  providers.  The 
Commission  also  has  initiated 
proceedings  intended  to  foster 
competition,  including  proposals  to 
improve  the  efficiency  of  the  rules 
requiring  access  to  cable  programming 
attributable  to  programmers  Uiat  are 
vertically  integrated  with  cable 
operators  and  a  rulemaking,  adopted 
pursuant  to  section  304  of  the  1996  Act, 
seeking  comment  on  rules  to  assure  the 
commercial  availabiUty  of  navigation 
devices  from  manufacturers,  retailers 
and  other  vendors  not  affiliated  with 
any  MVPDs. 

•  Technological  advances:  Advances 
in  and  development  of  digital 
technology  will  permit  all  distributors 
of  video  programming  to  increase  the 
dehvered  quantity  of  service.  Digital 
technology  increases  the  number  of 
programming  channels  that  may  be 
communicated  over  a  given  amount  of 
bandwidth  or  spectrum  space.  MVPDs 


and  broadcasters  continue  to  pursue 
improved  digital  compression  ratios  and 
deployment  of  digital  technology.  In 
addition  CableLabs  recently  annoimced 
its  "open  standards"  initiative 
supporting  developirent  of  advanced 
set-top  boxes.  The  industry  shift  from 
proprietary  technology  to  an  open 
standard  may  lead  to  more 
manufacturers  of  the  boxes,  may  spur  a 
retail  distribution  martinet,  and  may 
prompt  new  high  speed  data  and 
internet  service  providers. 

•  Convergence  of  cable  and  telephone 
service:  At  the  time  of  the  1996  Act's 
passage,  members  of  the  local  telephone 
industry  indicated  that  they  would 
begin  to  compete  in  video  dehvery 
markets,  and  cable  television  operators 
indicated  that  they  would  begin 
providing  local  telephone  exchange 
service.  The  expectation  was  that  there 
would  be  a  technological  convergence 
that  would  permit  use  of  the  same 
facilities  for  provision  of  the  two  types 
of  service.  This  technological 
C(Mivergence  has  yet  to  take  place. 
Almost  all  of  the  video  service  provided 
by  LECs  uses  conventional  cable 
television  technology  or  wireless  cable 
operations  that  stand  alone  from  the 
provider's  telephone  facihties.  The 
provision  of  telephone  service  by  cable 
firms  over  integrated  facihties  remains 
primarily  at  an  experimental  stage.  The 
one  area  in  which  many  cable  operators 
appear  poised  to  compete  head*to-head 
with  local  telephone  companies  is  the 
provision  of  Internet  access.  Technology 
in  this  area  appears  to  be  rapidly 
advancing  and  service  is  being  deployed 
on  a  commercial  basis  in  a  large  number 
of  cable  systems. 

5.  Finally,  in  the  1997  Report,  the 
Commission  provides  Congress  with 
additional  information  regarding  video 
description,  which  is  an  aural 
description  of  a  program's  key  visual 
elements  intended  to  benefit  viewers 
with  visual  disabilities.  The  1996  Act 
required  the  Commission  to  report  to 
Congress  on  appropriate  methods  and 
schedules  for  phasing  video  description 
into  the  mari:etplace  and  other  technical 
and  l^al  issues  related  to  the 
widespread  deployment  of  video 
description.  On  July  29, 1996,  the 
Commission  submitted  its  first  report  to 
Congress.  61  FR  19214,  August  14, 1996, 
and  indicated  that  it  would  report 
further  on  this  issue  in  its  1997  Report. 
The  Commission  now  finds  that 
economic  barriers,  technical  limitations, 
and  imresolved  legal  issues  continue  to 
limit  the  availabihty  of  video 
description.  We  conclude  that 
continued  pubUc  funding  for  video 
description  could  further  its 
development  such  that  widespread 
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implementation  could  become  feasible 
and  create  a  commercial  market  for 
video  description.  In  addition,  advances 
in  digital  technology  may  allou^the 
development  and  expansion  of  video 
description.  ' 

Ordering  Clauses 

6.  This  1997  Report  is  issued  pursuant 
to  authority  contained  in  sections  4(i), 
4(j),  403  and  628(g)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154(j).  403 
and  548(g). 

7.  It  is  Ordered  that  the  Office  of 
Legislative  and  Intergovernmental 
Ai&irs  shall  send  copies  of  this  1997 
Report  to  the  appropriate  committees 
and  subcommittees  of  the  United  States 
House  of  Representatives  and  the 
United  States  Senate. 

8.  It  is  Further  ordered  that  the 
proceeding  in  CS  Docket  No.  97-141  is 
terminated. 

Federal  Communications  Ckimmission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  98-5236  Filed  2-27-98;  8:45  am] 

BtuMQ  oooc  tna-oi-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1204-OR] 

Florida;  Major  Disastar  and  Raiatad 
Datarminationa 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Florida  (FEMA- 
1204-DR).  dated  February  12, 1998.  and 
related  determinations. 
EFFECTIVE  DATE:  February  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  EXZ 
20472,  (202)  646-3260. 
SUPPI^yCNTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  12. 1998.  the  President 
declared  a  major  disaster  imder  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
from  severe  storms,  high  winds,  tornadoes, 
and  flooding  on  February  2-4. 1998,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  IMsaster  Relief  and  Emergency 


Assistance  Act,  P.L.  93-288  as  amended, 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  Bnd  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Paul  Fay  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Broward,  Dade,  and  Monroe  Counties  for 
Individual  Assistance. 

All  counties  within  the  State  of 
Florida  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers. (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 
[FR  Doc.  98-5266  Filed  2-27-98;  8:45  am] 

aiLUNQ  COOC  (TIS-Ol-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1197-OR] 

Tannasaea;  Amandmant  to  Notica  of  a 
Major  Diaaatar  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-1197-DR),  dated 
January  13, 1998,  and  related 
determinations. 

EFFECTIVE  DATB  February  17, 1998. 
FOR  FURTHER  tIFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  13, 1998: 

Bledsoe,  Bradley,  Grundy,  Meigs,  Polk, 
Rhea,  Roane,  aad  Sequatchie  Counties  for 
Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic    - 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Commimity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Pnogram:  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.$43,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram.) 

Lacy  E  Suiter, 

£!xecutive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-5267  Filed  2-27-98;  8:45  am] 
BiLUNQOOOE  sna-u-p 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  CoUaction 
Activitias:  Propoaad  Coilaction; 
Commant  Raquaat 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Notice 

Background 

On  June  15. 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  imder  the  Paperwork 
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Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  0MB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.I.  The  Federal  Reserve  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  vahd  0MB  control 
number.  Board-approved  collections  of 
information  will  he  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instruments  will  be 
placed  into  OMB's  pubUc  docket  files. 
The  following  information  collections, 
which  are  being  handled  imder  this 
delegated  authority,  have  received 
initial  Board  approval  and  are  hereby 
published  for  comment.  At  the  end  of 
the  comment  period,  the  proposed 
information  collections,  along  with  an 
analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  The  acairacy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  d.  ways  to  minimize 
the  burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  May  1, 1998. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  EX:  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard* entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 


9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  docimients  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

Proposal  to  approve  imder  OMB 
delegated  authority  the  extension  for 
three  years,  with  revision,  of  the 
following  report: 

1.  Report  title:  Annual  Report  of  Bank 
Holding  Companies 
Agency  form  number.  FR  Y-6 
OMB  control  number.  7100-0124 
Frequency,  annual 
Reporters:  bank  holding  companies 
Annual  reporting  hours:  22,552 
Estimated  average  hours  per  response: 
4.0 

Number  of  respondents:  5,638 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  (c)).  Confidential 
treatment  is  not  routinely  given  to  the 
information  in  this  report.  However, 
confidential  treatment  for  the  report 
information  can  be  requested,  in  whole 
or  part,  in  accordance  wdth  the 
instructions  to  the  form. 

Abstract:  The  annual  FR  Y-6  report 
provides  structure  information  that 
includes  an  organizational  chart  and 
information  about  shareholders  that 
meet  certain  criteria  as  well  as 
information  on  the  identity,  percentage 
ownership,  and  business  interests  of 
principal  shareholders,  directors,  and 
executive  officers.  The  report  enables 
the  Federal  Reserve  to  monitor  bank 
holding  company  operations  and  to 
ensure  that  the  operations  are 
conducted  in  a  safe  and  sound  memner 
and  are  in  compliance  with  the 
provisions  of  the  Bank  Holding 


Company  Act  and  Regulation  Y  (12 
C.F.R.  225). 
The  Federal  Reserve  prop>oses  to: 

(1)  Add  lines  to  the  report  cover  page 
and  the  supplemental  cover  page  to 
disclose  physical  locations; 

(2)  Revise  the  item  providing 
information  on  directors  and  officers  to 
eliminate  the  reporting  of  the  nimiber  of 
voting  securities  owrned,  controlled  or 
held  with  the  power  to  vote  by  principal 
shareholders,  officers,  directors  or  other 
individuals  in  the  bank  holding 
company  exercising  similar  functions; 
and 

(3)  Create  a  separate  appendix  that 
would  present  an  example  of  an 
accurately  completed  FR  Y-6  report  for 
the  purpose  of  assisting  respondents 
with  this  free-form  report. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  reports: 

1.  Report  title:  Notice  of  Proposed  Stock 
Redemption 

Agency  form  number.  FR  4008 
OMB  control  number  7100-0131 
Frequency,  on  occasion 
Reporters:  bank  holding  companies 
Annual  reporting  hours:  822 
Estimated  average  hours  per  response: 
15.5 

Number  of  respondents:  53 
Small  businesses  are  not  affected. 

General  description  of  report.  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c))  and  is  not  given 
confidential  treatment. 

Abstract:  The  Federal  Reserve  System 
requires  a  bank  holding  company  (BHC), 
other  than  a  well-run  company,  to  give 
written  notice  to  its  District  Federal 
Reserve  Bank  before  purchasing  or 
redeeming  its  equity  securities 
(collectively,  redeeming  or  redemption) 
if  the  consideration  paid  for  the 
proposed  redemption  and  other 
redemptions  over  the  preceding  twelve 
months  is  10  percent  or  more  of  the 
company's  consohdated  net  worth. 
There  is  no  formal  reporting  form;  the 
BHC  notifies  the  Federal  Reserve  by 
letter  prior  to  making  the  proposed 
redemption.  The  Federal  Reserve  uses' 
the  information  to  fulfill  its  statutory 
obligation  to  supervise  bank  holding 
companies. 

2.  Report  title:  Notice  Claiming  Status 
as  an  Exempt  Transfer  Agent 
Agency  form  number  FR  4013 
OMB  control  number  7100-0137 
Frequency,  on  occasion 
Reporters:  banks,  bank  holding 
companies,  and  trust  companies 
Annual  reporting  hours:  16 
Estimated  average  hours  per  response:  2 
Number  of  respondents:  8 
Small  businesses  are  affected. 
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General  description  of  report:  This 
information  collection  is  voluntary  (15 
U.S.C.  78q-l(c)(l))  and  is  not  given 
confidential  treatment. 

Abstract  Banks,  bank  holding 
companies,  and  trust  companies  subject 
to  the  Federal  Reserve's  supervision  that 
are  low-volume  transfer  agents 
voluntarily  file  the  FR  4013  notice  on 
occasion  with  the  Federal  Reserve 
Board.  Transfer  agents  are  institutions 
that  provide  securities  transfer, 
registration,  monitoring,  and  other 
specified  services  on  behalf  of  securities 
issuers.  The  piirpose  of  the  notice, 
which  is  effective  imtil  the  agent 
vnthdraws  it,  is  to  claim  exemption 
from  certain  rules  and  regulations  of  the 
Securities  and  Exchange  Commission 
(SEC).  The  Federal  Reserve  uses  the 
notices  for  supervisory  purposes 
because  the  SEC  has  assigned  to  the 
Federal  Reserve  responsibility  for 
collecting  the  notices  and  verifying  their 
accuracy  through  examinations  of  the 
respondents.  The  notice  is  made  by 
letter;  there  is  no  reporting  form. 
3.  Report  title:  Annual  Survey  of  Eligible 
Bankers  Acceptances 
Agency  form  number.  FR  2006 
OMB  control  number.  7100-0055 
Frequency,  annual 

Reporters:  U.S.  commercial  banks,  U.S. 
branches  and  agencies  of  foreign  banks. 
Edge  and  agreement  corporations 
Annual  reporting  hours:  46 
Estimated  average  hours  per  response: 
0.65 

Number  of  respdndents:  70 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  fl2 
U.S.C.  248(a),  625.  and  3105(b))  and  is 
given  confidential  treatment  (5  U.S.C. 
522(b)(4)). 

Abstract:  The  FR  2006  report  provides 
information  on  eligible  U.S.  dollar 
acceptances  that  are  payable  in  the 
United  States.  The  data  are  used  for 
constructing  the  monetary  aggregates,  a 
nonfinancial  debt  aggregate,  and  a 
measure  of  short-and  intermediate  -term 
business  credit. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  25, 1998. 
WiUiam  W.  WUes. 
Secretary  of  the  Board. 
IFR  Doc.  98-5268  Filed  2-27-98;  8:45AM1 
aUHng  Cod*  U10-01-F 


FEDERAL  RESERVE  SYSTEM 

Chang*  In  Bank  Control  Notices; 
Acquisitions  of  Sliares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  avail&ble  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
17, 1998 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Gregory  D.  Shields,  Rowley,  Iowa; 
to  acquire  additional  voting  shares  of 
Shields  Agency,  Inc.,  Rowley,  Iowa,  and 
thereby  indirectly  acquire  Rowley 
Savings  Bank,  Rowley,  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  The  Pieper  Family  Limited 
Partnershp,  LLLP,  Calhan,  Colorado;  to 
acquire  voting  shares  of  Pieper  Bancorp, 
Inc.,  Calhan,  Colorado,  and  thereby 
indirectly  acquire  Farmers  State  Bank  of 
Calhan,  Calhan,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  25, 1998. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  98-5269  Filed  2-27-98;  8:45  am] 

BILLING  cool  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Ihe  Secretary 

Office  of  Minority  Health;  Availability  of 
Funds  for  Grants  for  the  Bilingual/ 
Bicuitural  Service  Demonstration 
Grant  Program 

agency:  Office  of  the  Secretary,  Office 
of  Minority  Health. 
ACTION:  Notice  of  availability  of  funds 
and  request  for  Applications  for  the 
Bilingual/Bicultural  Service 
Demonstration  Program. 

AUTHORrPT:  This  program  is  authorized 
under  section  1707(d)(1)  of  the  Public 
Health  Service  Act,  as  amended  by 
Public  Law  101-527,  the  Disadvantaged 
Minority  Health  Improvement  Act  of 
1990. 


JMI 


purpose:  The  piupose  of  this  Fiscal 
Year  1998  Bilingual/Bicultural  Service 
Demonstraticm  Grant  Program  is  to: 

(1)  Improve  and  expand  the  capacity 
for  lingiiistic  and  cultural  competence 
of  health  care  professionals  and 
paraprofessionals  working  with  limited- 
English-proficient  (LEP)  minority 
communities  and 

(2)  Improve  the  accessibility  and 
utilization  of  health  care  services  among 
the  LEP  minority  populations. 

These  grants  are  intended  to 
demonstrate  the  merit  of  programs  that 
involve  partnerships  between  minority 
conrnnmity-besed  organizations  and 
health  care  facilities  in  a  collaborative 
effort  to  address  cultural  and  linguistic 
barriers  to  e%ctive  health  care  service 
delivery  and  to  increase  access  to 
effective  health  care  for  the  LEP 
minority  populations  living  in  the 
United  States. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  Potential  applicants 
may  obtain  a  copy  of  Healthy  People 
2000  which  is  available  through  the 
Government  Printing  Office, 
Washington,  DC  20402-9325  or 
telephone  (202)  783-8238  (Full  Report: 
Stock  No.  017-001-00474-0).  Another 
reference  is  the  Healthy  People  2000 
Review — 1997.  One  fi«e  copy  may  be 
obtained  from  the  National  Center  for 
Health  Statistics,  6525  Belcrest  Road, 
Room  1064,  Hyattsville,  MD  20782  or 
telephone  (301)  436-8500.  (DHHS 
Pubhcation  No.  (PHS)  98-1256) 

Background 

Large  numbers  of  minorities  in  the 
United  States  are  linguistically  isolated. 
According  to  the  1990  U.S.  Census,  31.8 
million  persons  or  13  percent  of  the 
total  U.S.  population  (ages  5  and  above) 
speak  a  language  other  than  English  at 
home.  Almost  2  million  people  do  not 
speak  English  at  all  and  4.8  million 
people  do  not  speak  English  well.  The 
1990  U.S.  Census  also  found  that 
various  minority  populations  and 
subgroups  are  linguistically  isolated: 
Approximately  4  million  Hispanics; 
approximately  1.6  million  Asians  and 
Pacific  Islanders;  approximately  282,000 
Blacks;  and  approximately  77,000 
Native  Americans  and  Alaska  Natives. 

Besides  the  social,  cultural  and 
linguistic  barriers,  which  affect  the 
delivery  of  adequate  health  care,  there 
are  other  factors  that  contribute  to  the 
poor  health  status  of  LEP  minority 
people.  These  factors  include: 
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•  Inadequate  number  of  health  care 
providers  and  other  health  care 
professionals  skilled  in  culturally 
competent  and  linguistically 
appropriate  delivery  of  services; 

•  Scarcity  of  trained  interpreters  at 
the  community  level; 

•  Deficiency  of  knowledge  about 
appropriate  mechanisms  to  address 
language  barriers  in  health  care  settings; 

•  Absence  of  effective  partnerships 
between  major  mainstream  provider 
organizations  and  LEP  minority 
communities; 

•  Low  economic  status; 

•  Lackof  health  insurance;  and 

•  Organizational  barriers. 
Research  has  suggested  that  culture 

provides  a  unique  concept  of  disease, 
risk  factors,  and  preventive  actions.^  It 
also  has  been  indicated  that  definitions 
of  health  and  illness  are  often  culturally 
determined  and  therefore,  the  study  of 
culture  and  tradition  is  a  valuable  tool 
in  imderstanding  the  imderlying 
motives  for  health  behavior.  ^  The 
clients'  imderstanding  of  the  Western 
health  care  model,  and  the  cultural 
ability  to  accept  health  education, 
influences  their  access  to  health  care 
services  and  their  compliance  with 
health  care  advice. 

.it  is  essential  that  health  care 
providers,  health  care  professionals  and 
other  staff  become  informed  about  their 
diverse  cUentele  from  a  linguistic, 
cultural  and  medical  perspective.  These 
individuals  should  become  culturally 
competent  so  they  can  encourage 
vjilnerable  LEP  minority  populations  to 
access  and  receive  appropriate  health 
care  with  more  knowledge  and 
confidence. 

In  FY  1993,  the  Office  of  Minority 
Health  (OMH)  launched  the  BiUngual/ 
Bicultural  Service  Demonstration  Grant 
Program  to  specifically  address  the 
barriers  that  LEP  minority  populations 
encoimter  when  accessing  health 
services. 

to  FY  1998,  the  OMH  continues  to 
focus  on  health  problem  areas  identified 
m  the  1997  OMH  Report  to  Congress. 
These  health  areas  are:  (1)  Heart  disease 
and  stroke;  (2)  cancer;  (3)  chemical 
dependency;  (4)  diabetes;  (5)  homicide, 
suicide,  and  unintentional  injuries;  (6) 
mfant  mortaUty;  and  (7)  HIV/ AIDS. 
Flexibility  for  communities  to  define 
their  own  health  problem  priorities  (e.g., 
asthma,  sexiially  transmitted  diseases 
(STDs),  tuberculosis,  female  genital 


>  Evans,  P.E.  (1986)  Minorities  and  AIDS.  Health 
Education  Research,  Vol.  3.  No.  1,  pp  113-115. 

»Toumishey.  H.  (1993).  Multicultural  Health 
Care:  An  Introductory  Oiune.  In  R.  Masi,  L. 
Mensah,  &  K.  McLeod  (eds.).  Health  and  Cultures: 
Exploring  the  Relationships,  pp  113-138.  Mosaic 
Press,  Ontario,  Canada. 


mutilation,  immunization  and  tobacco 
use)  is  also  encouraged. 

Eligible  Applicants 

Public  and  private,  nonprofit  minority 
community-based  organizations  or 
health  care  facilities  which  serve  a 
targeted  LEP  minority  commimity.  (See 
Definitions  of  Minority  Community- 
Based  Organizations  and  Health  Care 
Facilities  found  in  this  announcement.) 
EhgibiUty  is  Umited  to:  (1)  Previously 
funded  Bilingual/Bicultural  Service 
Demonstration  Program  grant  recipients; 
and  (2)  organizations  which  previously 
appUed  to  the  BiUngual/Bicultural 
Service  Demonstration  Program  and 
were  recommended  for  approval,  but 
were  not  funded  due  to  OMH  budget 
limitations.  This  will  allow  previously 
funded  grantees  to  build  on  efforts 
already  initiated  imder  this 
demonstration  program.  It  also  allows 
those  organizations  which  designed 
projects  judged  to  have  merit  in  a 
previous  objective  review  process,  an 
opportunity  to  submit  proposals  which 
meet  the  requirements  set  forth  in  this 
announcement. 

A  Unkage  must  be  in  place  between  a 
minority  commimity-based  organization 
and  a  health  care  facility,  one  of  which 
is  the  applicant  organization,  and 
documented  in  writing  as  specified 
imder  the  project  requirements 
described  in  this  announcement. 

Currently  funded  OMH  Bilingual/     -^ 
Bicultural  Service  Demonstration 
Program  grantees  (Managed  Care)  are 
not  ehgible  to  apply.  National 
organizations,  for-profit  hospitals, 
imiversities  and  schools  of  higher 
learning  are  not  ehgible  to  apply. 
AppUcants  may  apply  to  more  than  one 
OMH  FY  98  grant  program 
annoimcement;  however,  organizations 
will  not  receive  fimding  for  more  than 
one  OMH  grant  program  concurrently. 

Deadline 

To  receive  consideration,  grant 
apphcations  must  be  received  by  the 
OMH  Grants  Management  Office  60 
days  after  date  of  pubhcation  or  by 
April  13, 1998.  Apphcations  will  be 
considered  as  meeting  the  deadline  if 
they  are:  (1)  Received  on  or  before  the 
deadhne  date,  or  (2)  postmarked  on  or 
before  the  deadhne  date  and  received  in 
time  for  orderly  processing.  A  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service  will  be  accepted 
in  heu  of  a  postmark.  Private  metered 
postmaiics  will  not  be  accepted  as  proof 
of  timely  mailing.  Apphcations 
submitted  by  facsimile  transmission 
(FAX)  or  any  other  electronic  format 
will  not  be  accepted.  Apphcations 
which  do  not  meet  the  deadhne  will  be 


considered  late  and  will  be  returned  to 
the  apphcant  unread. 


Addresses/Contacts 

Applications  must  be  prepared  using 
Form  PHS  5161-1  (Revised  July  1992 
and  approved  by  OMB  under  control 
Number  0937-0189).  Application  kits 
and  technical  assistance  on  budget  and 
business  aspects  of  the  application  may 
be  obtained  from  Ms.  Carolyn  A. 
Williams,  Grants  Management  Officer, 
Division  of  Management  Operations, 
Office  of  Minority  Health,  Rockwall  II 
Building,  Suite  1000,  5515  Security 
Lane,  Rockville,  Maryland  20852, 
telephone  (301)  594-0758.  Completed 
apphcations  are  to  be  submitted  to  the 
same  address. 

Questions  regarding  programmatic 
information  and/or  requests  for 
technical  assistance  in  the  preparation 
of  grant  apphcations  should  be  directed 
to  Ms.  Cynthia  H.  Amis,  Director, 
Division  of  Program  Operations,  Office 
of  Minority  Health,  Rockwall  II 
Building,  Suite  1000,  5515  Security 
Lane,  Rockville,  Maryland  20852, 
telephone  number  (301)  594-0769. 

Technical  assistance  is  also  available 
through  the  OMH  Regional  Minority 
Health  Consultants  (RMHCs).  A  Hsting 
of  the  RMHCs  and  how  they  may  be 
contacted  will  be  provided  in  the  grant 
apphcation  kit.  Additionally,  apphcants 
can  contact  the  OMH  Resource  Center 
(OMHRC)  at  1-800-444-6472  for  health 
information. 

Availability  of  Funds 

Approximately  $1.2  million  is 
available  for  award  in  FY  1998.  It  is 
projected  that  awards  of  up  to  $100,CKX) 
total  costs  (direct  and  indirect)  for  a  12- 
month  period  will  be  made  to 
approximately  10  to  12  competing 
applicants.  Of  the  total  amount 
obhgated,  at  least  $460,000  will  be 
awarded  to  projects  that  include  HIV/ 
AIDS  as  one  of  the  targeted  health 
problem  areas  to  be  addressed. 

Period  of  Siqiport 

The  start  date  for  the  Bilingual/ 
Bicultural  Service  Demonstration 
Program  grants  is  September  30, 1998. 
Support  may  be  requested  for  a  total 
project  period  not  to  exceed  3  years. 
Noncompeting  continuation  awards  of 
up  to  $100,000  will  be  made  subject  to 
satisfactory  performance  and 
availabihty  of  fimds. 

Definitioiis 

For  purposes  of  this  grant 
annoimcement,  the  following 
definitions  apply: 

Cultural  Competency — A  set  of 
interpersonal  skills  that  allow 
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individuals  to  increase  their 
understanding  and  appreciation  of 
cultural  differences  and  similarities 
within,  among  and  between  groups. 
This  requires  a  willingness  and  ability 
to  draw  on  community-based  values, 
traditions  and  customs,  and  to  work 
with  knowledgeable  persons  of  and 
from  the  community  in  developing 
focused  interventions,  communications 
and  other  supports.  (Orlandi,  Mario  A., 
1992.) 

Health  Care  Facility — A  public 
nonprofit  facility  that  has  an  established 
record  for  providing  comprehensive 
health  care  services  to  a  targeted,  LEP 
racial/ethnic  minority  community. 
Facilities  providing  only  screening  and 
referral  activities  are  not  included  in 
this  definition.  A  health  care  facility 
may  be  a  hospital,  outpatient  medical 
facility,  community  health  center, 
migrant  health  center,  or  a  mental 
health  center. 

Limited-English-Proficient 
Populations  (LEP) — Individuals  (as 
deSned  in  Minority  Populations  below] 
with  a  primary  language  other  than 
English  who  must  communicate  in  that 
language  if  the  individual  is  to  have  an 
equal  opportunity  to  partici(>ate 
effectively  in  and  benefit  from  any  aid, 
service  or  benefit  provided  by  the  health 
provider. 

Minority  Community-Based 
Organization — A  public  or  private 
nonprofit  community-based  minority 
organization  or  a  local  affiliate  of  a 
national  minority  organization  that  has: 
A  governing  board  composed  of  51 
percent  or  more  racial/ethnic  minority 
members,  a  significant  number  of 
minorities  in  key  program  positions, 
and  an  established  record  of  service  to 
a  racial/ethnic  minority  commimity. 

Minority  Populations — American 
Indian  or  Alaska  Native,  Asian,  Black  or 
African- American,  Hispanic  or  Latino, 
and  Native  Hawaiian  or  other  Pacific 
Islander.  (Revision  to  the  Standards  for 
the  Classification  of  Federal  Data  on 
Race  and  Ethnicity,  Federal  Register, 
Vol.  62.  No.  210.  pg.  58782.  October  30. 
1997.) 

Project  Requiranents 

Each  project  funded  under  this 
demonstration  grant  is  to: 

1.  Address  at  least  one.  but  no  more 
than  three,  problem  health  areas 
identified  in  the  Backgroimd  section. 

2.  Carry  out  activitief  to  improve  and 
expand  the  capacity  of  health  care 
providers  and  other  health  care 
professionals  to  deliver  linguistically 
and  culturally  competent  health  care 
services  to  the  target  population. 
Potential  activities  may  include: 
Language  and  cultural  competency 


training  and  curricula  development, 
bilingual  health  access  or  health 
promotion  information  in  the  native 
language  or  on-site  interpretation 
services.  Traditional  or  innovative 
training  models  may  include  portable 
training  products  such  as  CD-ROMs, 
video  tapes,  or  on-line  distance  based 
learning  formats  for  continuing 
education. 

3.  Carry  out  activities  to  improve 
access  to  health  care  for  the  LEP 
population.  Potential  activities  may 
include  those  that  will  educate  the 
target  population  on  the  importance  of 
health  promotion  and  disease 
prevention;  enhance  the  ability  of  the 
target  population  to  communicate  their 
health  care  concerns  to  health  care 
providers;  and  increase  their 
understanding  of  health  education 
information  and  improve  compliance 
with  health  care  treatments.  The 
applicant  may  utilize  culturally  and/or 
linguistically  appropriate  informational 
or  communication  technologies,  such  as 
printed  materials  which  may  have 
pictorial  messages,  mass  media,  public 
service  announcements  and 
neighborhood  outreach  and  electronic 
systems  including  kiosks  as  an 
educational  tool;  or  forums,  seminars  or 
workshops  to  promote  information 
exchange  among  the  targeted  LEP 
population  and  the  health  care 
professionals. 

4.  Have  an  established,  formal  linkage 
between  a  minority  community-based 
organization  and  a  health  care  facility, 
one  of  which  is  the  applicant,  prior  to 
submission  of  an  application.  The 
linkage  must  be  confirmed  by  a  signed 
agreement  between  the  applicant  and 
linkage  organizations  which  specifies  in 
detail  the  loles  and  resources  that  each 
entity  will  bring  to  the  project,  and 
states  the  duration  and  terms  of  the 
Unkage.  The  document  must  be  signed 
by  individuals  with  the  authority  to 
represent  the  organizations  (e.g.. 
president,  chief  executive  officer, 
executive  director). 

Use  of  Grant  Funds 

Budgets  of  up  to  $100,000  total  cost 
(direct  and  indirect)  per  year  may  be 
requested  to  cover  costs  of:  Personnel, 
consultants,  supplies  (including 
screening  and  outreach  supplies), 
equipment,  and  grant-related  travel. 
Funds  may  not  be  used  for  medical 
treatment,  construction,  building 
alterations,  or  renovations.  All  budget 
requests  must  be  fully  justified  in  terms 
of  the  proposed  goals  and  objectives  and 
include  a  computational  explanation  of 
how  costs  were  determined. 


Criteria  for  Evaluating  Applications 

Review  of  Applications:  Applications 
will  be  screened  upon  receipt.  Those 
that  are  judged  to  be  incomplete, 
nonresponsive  to  the  announcement  or 
nonconforming  will  be  returned  without 
comment.  Each  organization  may 
submit  no  more  than  one  proposal 
under  this  announcement.  If  an 
organization  submits  more  than  one 
proposal,  all  will  be  deemed  ineligible 
and  returned  without  comment. 
Accepted  applications  will  be  reviewed 
for  technical  merit  in  accordance  with 
PHS  policies.  Applications  will  be 
evaluated  by  an  Objective  Review  Panel 
chosen  for  their  expertise  in  minority 
health  and  their  imderstanding  of  the 
unique  health  problems  and  related 
issaes  confronted  by  the  racial/ethnic 
minority  populations  in  the  United 
States. 

Applicants  are  advised  to  pay  close 
attention  to  the  specific  program 
guidelines  and  general  and 
supplemental  instructions  provided  in 
the  application  kit. 

Application  Review  Criteria:  The 
technical  review  of  applications  will 
consider  the  following  generic  factors: 

Factor  1:  Background  (15%) 

Adequacy  of:  E)emonstrated 
knowledge  of  the  problem  at  the  local 
level;  demonstrated  need  within  the 
proposed  community  and  target 
population;  demonstrated  support  and 
established  linkage(s)  in  order  to 
conduct  the  proposed  model;  and  extent 
and  documented  outcome  of  past  efforts 
and  activities  vsrith  the  target 
population. 

Factor  2:  Goals  and  Objectives  (15%) 

Merit  of  the  objectives,  their  relevance 
to  the  program  purpose  and  stated 
problem,  and  their  attainability  in  the 
stated  time  frames. 

Factor  3:  Methodology  (35%) 

Appropriateness  of  proposed 
approach  and  specific  activities  for  each 
objective.  Logic  and  sequencing  of  the 
planned  approaches  in  relation  to  the 
objectives  and  program  evaluation. 
Soundness  of  the  established  linkages. 

Factor  4:  Evaluation  (20%) 

Thoroughness,  feasibility  and 
appropriateness  of  the  evaluation 
design,  and  data  collection  and  analysis 
procedures.  Pbtential  for  replication  of 
the  project  for  similar  target  populations 
and  commimlties. 

Factor  5:  Management  Plan  (15%) 

Applicant  organization's  capability  to 
manage  and  ervaluate  the  project  as 
determined  by:  The  qualification  of 


proposed  stafi'  or  requirements  for  "to  be 
hired"  staff;  proposed  staff  level  of 
effort;  management  experience  of  the 
lead  agency;  and  experience  of  each 
member  of  the  linkage  as  it  relates  to  its 
defined  roles  and  the  project. 

Award  Criteria 

Funding  decisions  will  be  determined 
by  the  Deputy  Assistant  Secretary  of 
Minority  Health,  OfGce  of  Minority 
Health,  and  will  take  imder 
consideration:  The  recommendations 
and  ratings,  of  the  review  panel, 
geographic  and  racial/ethnic 
distribution,  and  health  problem  areas 
having  the  greatest  impact  on  minority 
health.  Consistent  with  the 
Congressional  intent  of  Public  Law  101- 
527,  section  1707(c)(3),  consideration 
will  be  given  to  projects  targeting  Asian, 
American  Samoan,  and  other  Pacific 
Islander  populations.  Consideration  will 
also  be  given  to  projects  proposed  to  be 
implemented  in  Empowerment  Z^nes 
and  Enterprise  Communities. 

Reporting  and  Other  Requirements 

General  Reporting  Requirements 

A  successful  applicant  under  this 
notice  will  submit:  (1)  Annual  progress 
report;  (2)  an  annual  Financial  Status 
Report,  and  (3)  a  final  progress  report 
and  Financial  Status  Report  in  the 
format  established  by  the  Office  of 
Minority  Heahh,  in  accordance  with 
provisions  of  the  general  regulations 
which  apply  under  "Monitoring  and 
Reporting  Program  Performance,"  45 
CFR  part  74,  subpart  J,  with  the 
exception  of  State  and  local 
governments  to  which  45  CFR  part  92, 
subpart  C  reporting  requirements  apply. 

Provision  of  Smoke-Free  Workplace  and 
Nonuse  of  Tobacco  Products  by 
Recipients  ofPHS  Grants 

Ths  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and  to 
promote  the  nonuse  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  focilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  Public 
Health  Systems  Reporting 
Requirements.  Under  these 
requirements,  a  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  PubUc  Health 
System  Impact  Statement  (PHSIS).  The 
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PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  commimity- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based,  nongovernmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  head  of  the 
appropriate  state  and  local  health 
agencies  in  the  area(s)  to  be  impacted: 
(a)  A  copy  of  the  face  page  of  the 
applications  (SF  424),  (b)  a  summary  of 
the  project  (PHSIS),  not  to  exceed  one 
page,  which  provides:  (1)  A  description 
of  the  population  to  be  served.  (2)  a 
summary  of  the  services  to  be  provided, 
(3)  a  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies.  Copies  of  the 
letters  forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  the 
Office  of  Minority  Health. 

State  Reviews 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
which  allows  States  the  option  of  setting 
up  a  system  for  reviewing  applications 
firom  within  their  States  for  assistance 
under  certain  Federal  programs.  The 
application  kit  to  be  made  available 
under  this  notice  will  contain  a  listing 
of  States  which  have  chosen  to  set  up 
a  review  system  and  will  include  a  £tate 
Single  Point  of  Contact  (SPOC)  in  the 
State  for  review.  Applicants  (other  than 
federally  recognizeid  Indian  tribes] 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
appUcations  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  The 
due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  by  the  Office  of 
Minority  Health's  Grants  Management 
Officer.  The  Office  of  Minority  Health 
does  not  guarantee  that  it  will 
accommodate  or  explain  its  responses  to 
State  process  recommendations  received 
after  that  date.  (See  "Intergovernmental 
Review  of  Federal  Programs,"  Executive 
Order  12372,  and  45  CFR  part  100  for 
a  description  of  the  review  process  and 
requirements.) 

OMB  Catalog  of  Federal  Domestic 
Assistance 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Bilingual  and 


Bicultural  Service  Demonstration 

Program  is  93.105. 

ClayE.SiBiMon.Ir.. 

Deputy  Assistant  Secretary  for  Minority 
Health. 

[FR  Doc.  9ft-5233  Filed  2-27-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  a  Cooperative  Agreement 
With  the  Minority  Faculty  Development 
Program  and  Harvard  Medical  School 

The  Office  of  Minority  Health  (OMH), 
Office  of  Public  Health  and  Science, 
announces  that  it  will  enter  into  an 
umlwella  cooperative  agreement  with 
the  Minority  Faculty  Development 
Program  (MFDP)/Harvard  Medical 
School.  This  cooperative  agreement  is 
an  umbrella  cooperative  agreement  and 
will  establish  the  broad  programmatic 
framework  in  which  specific  projects 
can  be  supported  by  various  agencies 
during  the  project  period. 

The  purpose  of  tnis  cooperative 
agreement  is  to  assist  MFDP  in 
expanding  and  enhancing  its  activities 
relevant  to  health  issues  affecting  the 
minority  communities  by  supporting  the 
training  experience  of  minority 
physicians  in  its  Fellowship  in  Minority 
Health  Pohcy  program.  MFDP  will 
provide  leadership  skills  training  in 
health  policy,  financial  and 
organizational  management,  poUtics, 
economics  and  ethics. 

It  is  anticipated  that  this  training 
experience  will  enable  minority 
physicians  to  assimie  leadership  roles  in 
programs  and  policy  making  entities 
aimed  at  improving  or  eliminating 
health  disparities  that  affect  minority 
communities.  OMH  will  provide 
consultation,  including  administrative 
and  technical  assistance  as  needed,  for 
the  execution  and  evaluation  of  all 
aspects  of  this  cooperative  ^leement 
OMH  will  also  participate  and/or 
collaborate  with  the  awardee  in  any 
workshops  or  training  sessions  to 
exchange  current  information,  opinions, 
and  research  findings  during  this 
agreement. 

Anthorizing  legislation 

This  cooperative  agreement  is 
authorized  imder.  Section  1707(d)(1)  of 
the  PubUc  Health  Service  Act. 

Background 

Assistance  will  be  provided  only  to 
the  Minority  Faculty  Development 
Program/Harvard  Medical  School.  No 
order  appUcations  are  soUdted.  MFEff* 
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is  the  only  organization  iiniquely  ^ 

quahfied  to  administer  this  cooperative 
agreement  because  it  has: 

•  developed  an  imibrella  organization 
for  minority  recruitment,  development 
and  retention  initiatives  undertaken  by 
Harvard  Medical  School  and  affiliated 
hospitals:  operated  a  one-year 
Fellowship  on  Minority  Health  Policy 
program  for  minority  physicians, 
through  the  support  of  The 
Commonwealth  Fund,  designed  to 
create  minority  physician  leaders  who 
pursue  careers  in  health  policy,  public 
health  practice  and  academia; 

•  developed  a  comprehensive 
leadership  program  for  minority 
physicians; 

•  successfully  developed  and 
operated  minority  career/training 
projects  for  minority  students  such  as: 
Project  Success:  Opening  The  Door  To 
Biomedical  Careers,  Visiting  Clerkship 
Program,  and  the  Biomedical  Science 
Careers  Project; 

•  developed  partnerships  with 
surrounding  high  schools  and  middle 
schools  to  increase  awareness  and 
encourage  minority  students  to  pursue 
science  careers. 

This  cooperative  agreement  will  be 
awarded  in  FY  1998  for  a  12-month 
budget  period  within  a  project  i>eriod  of 
5  years.  Depending  upon  the  types  of 
projects  and  availability  of  funds,  it  is 
anticipated  that  this  cooperative 
agreement  will  receive  approximately 
$50,000  to  $100,000.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availabiUty  of  funds. 

Where  To  ObUin  Additional 
Informatioii 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  contact  Mr.  Guadalupe  Pacheco, 
OfBce  of  Minority  Health,  5515  Security 
Lane,  Suite  1000,  Rockville,  Maryland 
20852  or  telephone  (301)  443-5084. 

(The  Catalogue  of  Federal  Domestic 
Assistance  number  is  93.004.) 

Dated:  February  10, 1998. 
Clay  E.  SimptoB,  Jr., 
Deputy  Assistant  Secretary  for  Minority 
Health. 
[PR  Doc.  98-5160  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  a  Cooperative  Agreement 
With  the  National  Asian  Pacific 
American  Families  Against  Substance 
AtHJse,  Inc. 

The  Office  of  Minority  Health  (OMH), 
Office  of  Public  Health  and  Science, 
announces  that  it  will  enter  into  an 
imibrella  cooperative  agreement  with 
the  National  Asian  Pacific  American 
Families  Against  Substance  Abuse,  Inc. 
(NAPAFASA).  This  cooperative 
agreement  is  an  umbrella  cooperative 
agreement  and  will  establish  the  broad 
framework  in  which  specific  projects 
can  be  supported  by  various  agencies 
during  the  project  period. 

The  purpose  of  this  cooperative 
agreement  is  to  assist  NAPAFASA  to 
expand  and  enhance  its  activities  in  the 
prevention  and  treatment  of  substance 
abuse  and  its  related  harmful  effects 
among  Asian  American  and  Pacific 
Islander  populations.  Through  its 
advocacy,  educational  and  technical 
assistance  programs,  NAPAFASA 
addresses  such  issues  as  access  to  health 
care,  cultural  competency,  youth  health 
issues,  service  delivery,  mental  health, 
and  disease  prevention  and  health 
promotion.  It  is  anticipated  that  future 
activities  will  focus  on  programs  and 
poUcies  aimed  at  improving  the  overall 
health  status  of  Asian  Americans  and 
Pacific  Islanders  in  order  to  eliminate 
the  health  gaps  which  exist  between 
Asian  Americans  and  Pacific  Islanders 
and  others.  OMH  will  provide 
consultation,  including  administrative 
and  technical  assistance  as  needed,  for 
the  execution  and  evaluation  of  all 
aspects  of  this  cooperative  agreement. 
OMH  will  also  participate  and/or 
collaborate  with  the  awardee  in  any 
workshops  or  symposia  to  exchange 
current  information,  opinions,  and 
research  findings  during  this  agreement. 

Authorising  Legislation 

This  cooperative  agreement  is 
authorized  imder  Section  1707(d)(1)  of 
the  Public  Health  Service  Act. 

Background 

Assistance  will  be  provided  only  to 
the  NAPAFASA.  No  other  applications 
are  solicited.  NAPAFASA  is  the  only 
organization  capable  of  administering 
this  cooperative  agreement  because  it: 

1 .  Established  an  infrastructure  to 
coordinate  and  implement  various 
health  promotion  and  disease 
prevention  programs  within  local 
communities  and  service  delivery 
organizations  that  deal  extensively  with 


Asian  American  and  Pacific  Islander 
substance  abuse  and  mental  health 
issues.  The  NAPAFASA  netwoik,  which 
is  compose  of  about  500  individual  and 
organizational  members,  extends  across 
the  continental  United  States,  Hawaii, 
Alaska  and  the  six  island  jurisdictions 
in  the  Pacific  (i.e.,  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
Islands,  Federated  States  of  Micronesia, 
Guam,  RepiibUc  of  the  Marshal  Islands, 
and  the  Republic  of  Palau). 

2.  Estabh^ed  itself  as  an  organization 
with  Asian  American  and  Pacific 
Islander  professionals  who  serve  as 
leaders  and  experts  in  the  advocacy, 
research,  development  and  promotion  of 
pohcies,  health  education  programs, 
and  data  collection  and  dissemination 
efforts  which  are  aimed  at  reducing 
excessive  mortahty  and  adverse  health 
behaviors  among  Asian  American  and 
Pacific  Islander  populations. 

3.  Maintains  information  sharing 
capacity  among  Asian  American  and 
Pacific  Islander  service  organizations  to 
develop  and  implement  comprehensive 
national  strategies  that  address 
substance  abuse  and  related  health 
problems  of  Asian  Americans  and 
Pacific  Islanders.  NAPAFASA  provides 
a  computerized  electronic  mail 
LISTServ  which  offers  subscribers 
regularly  updated  substance  abuse  and 
mental  health  information  related  to 
Asian  American  and  Pacific  Islander  ■ 
populations. 

4.  Provides  technical  assistance, 
capacity  building  and  other  support  to 
member  orgianizations  in  applying  for 
federal  and  other  funds,  improving  local 
programs,  and  sharing  the  experiences 
of  successful  programs  within  Asian 
American  and  Pacific  Islander 
communities. 

5.  Sponsors  national  and  regional 
workshops,  semincu^  and  conferences  to 
promote  improved  understanding 
among  professionals,  service  providers 
and  community  representatives  of  Asian 
American  and  Pacific  Islander  cultures 
and  their  relationship  to  a  wide  range  of 
health  concerns,  including  alcohol, 
tobacco  and  other  drug  use. 

6.  Provides  specialized  research  and 
consultations  to  State  and  Federal 
govMnment  agencies,  and  public  and 
private  organizations  on  the  incidence 
and  prevaleoice  of  substance  abuse 
among  Asian  Americans  and  Pacific 
Islanders,  and  planning,  assessment  and 
evaluation  of  substance  abuse 
prevention  and  treatment  services  for 
this  population. 

7.  Collaborates  and  forms 
partnerships  with  national  and  regional 
substance  abuse  prevention 
organizations  in  order  to  address  the 
growing  substance  abuse  problems  in 
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this  country,  related  consequences  such 
as  gang  and  domestic  violence,  mental 
health,  mV/ATOS,  and  crime,  and 
impact  on  minority  communities. 

8.  Participates  on  advisory 
committees  and  boards  of  the  following 
coalitions:  National  Drug  Prevention 
League,  American  Foimdation  for  Drug 
Prevention,  Recovery  Network,  Asian 
Pacific  Partnership  for  Entpowerment 
and  Leadership,  National  Parents 
Initiative  Collaborative,  and  the 
National  Council  of  Asian  Pacific 
Americans. 

9.  Developed  a  base  of  critical 
knowledge,  skills,  and  abilities  related 
to  serving  Asian  Ameriam  and  Pacific 
Islander  clients  with  a  range  of  health 
and  social  problems.  Through  the 
collective  efforts  of  its  members,  its 
affihated  community-based 
organizations,  sponsored  research,  and 
sponsored  health  education  and 
prevention  programfe,  NAPAFASA  has 
demonstrated  (1)  th^  abihty  to  work 
with  academic  institutions  and  official 
health  agencies  on  mutual  education, 
service,  and  research  endeavors  relating 
to  the  goals  of  disease  prevention  and 
health  promotion  of  minorities  and 
disadvantaged  peoples,  and  (2)  the 
leadership  needed  to  assist  health  care 
professionals  to  work  more  effectively 
with  Asian  American  and  Pacific 
Islander  clients  and  commimities. 

This  cooperative  agreement  wrill  be 
awarded  in  FY  1998  for  a  12-month 
budget  period  within  a  project  period  of 
5  years.  Depending  upon  the  tjrpes  of 
projects  and  the  availability  of  funds,  it 
is  anticipated  that  this  cooperative 
agreement  will  receive  approximately 
$50,000  to  $100,000.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  tiiis 
project,  contact  Regina  Lee,  Office  of 
Minority  Health,  5515  Security  Lane, 
Suite  1000,  Rockville,  Maryland  20852 
or  telephone  (301)  443-9924. 

The  Catalogue  of  Federal  Domestic 
Assistance  number  is  93.004. 

Dated:  January  28, 1998. 

Clay  E.  Simpson,  Jr., 

Deputy  Assistant  Secretary  for  Minority 
Health. 

[FR  Doc.  98-5232  Filed  2-27-98;  8:45  am] 

BILLING  COOE  4ieO-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Privacy  Act  of  1974;  Annual 
Piil>llcation  of  Systems  of  Records 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS);  Agency  for 
Health  Care  Policy  and  Research. 

ACTION:  Annual  Pubfication  of  Revisions 
to  HHS  Privacy  Act  System  Notices. 

summary:  The  Agency  for  Health  Care 
Pohcy  and  ReseMch  (AHCPR)  is 
publishing  this  notice  in  accordance 
with  the  Office  of  Management  and 
Budget  Circular  No.  A-130.  Appendix  I. 
"Federal  Agency  ResponsibiUties  for 
Maintaining  Records  About 
Individuals,"  which  requires  that 
agencies  review  each  system  of  records 
annually  and  publish  any  minor 
changes  in  the  Federal  Register. 

The  AHCPR  has  completed  the  annual 
review  of  its  systems  of  records  and  is 
publishing  below  (1)  the  table  of 
contents  which  lists  all  active  systems 
of  records  in  AHCPR,  and  (2)  those 
minor  changes  which  an  individual 
needs  to  know  to  obtain  his  or  ber 
records,  such  as  changes  in  the  system 
location  of  records  or  the  address  of 
system  managers. 

Dated:  February  19, 1998. 
John  M.  Eisenberg, 

Administrator. 

Table  of  Contente 

09-35-0001 
Agency  for  Health  Care  Policy  and 
Research,  Grants  Information  and 
Tracking  System  with  Contracts 
Component  (GIAnT),  HHS/AHCPR/OM 
0^-35-0002 
National  Medical  Expenditure  Survey, 
HHS/AHCPR/CGHSIR 
09-35-0004 
Medical  Treatment  Effectiveness  Program 
(MEDTEP),  HHS/AHCPR/OFQEHC  and 
CMER 

09-35-0002 

SYSTEM  NAME: 

National  Medical  Expenditure  Survey, 
HHS/AHCPR/CGHSIR. 

Minor  changes  have  been  made  to  this 
system  notice.  The  following  categories 
are  hereby  revised: 

SYSTEM  name: 

Agency  for  Health  Care  Policy  and 
Research,  Medical  Expenditure  Panel 
Survey  (MEPS)  and  National  Medical 
Expenditure  Survey  2  (NMES  2),  HHS/ 
AHCPR/CCFS 


SYSTBi  location: 

Agency  for  Health  Care  Policy  and 
Research  Center  for  Cost  and  Financing 
Studies,  Executive  Office  Center.  Suite 

500,  2101  East  Jefferson  Street. 
Rockville,  Maryland  20852.  (MEPS  and 
NMES  2  records  are  located  here.) 

Social  and  Scientific  Systems,  7101 
Wisconsin  Avenue.  Suite  1300, 
Bethesda,  Maryland  20814.  (MEPS  and 
NMES  2  records  are  located  here.) 

Westat,  Inc..  1650  Research 
Boulevard.  Rockville.  Maryland  20857. 
(MEPS  records  only  are  located  here.) 

NORC,  1155  East  60th  Street,  Chicago, 
Illinois  60637.  (MEPS  records  only  are 
located  here.) 

Bureau  of  the  Census,  FOB-3.  3442/ 
3.  Washington.  DC  20232.  (MEPS 
records  only  are  located  here.) 

storage: 

File  folders,  magnetic  tapes  and  CD- 
ROM. 

SYSTEM  MANAQERfS)  AND  AOORESS: 

Team  Leader.  Data  Collection.  CCFS/ 
AHCPR.  Executive  Office  Center.  Suite 

501.  2101  East  Jefferson  Street, 
Rockville.  Maryland  20852. 

00-36-0004 

SYSTEM  NAME: 

Medical  Treatment  Effectiveness 
Program  (MEDTEP).  HHS/ AHCPR/ 
OFQEHC  and  CMER. 

Minor  changes  have  been  made  to  this 
system  notice.  The  following  categories 
are  hereby  revised: 

SYSTEM  NAME: 

Agency  for  Health  Care  Policy  and 
Research,  Medical  Treatment 
Effectiveness  Program  (MEDTEP),  HHS/ 
AHCPR/CCFS  and  COER. 

SYSTEM  LOCATUN: 

Copies  of  the  medical  records  on 
paper  are  located  at:  Agency  for  Health 
Care  Policy  and  Research  Center  for 
Cost  and  Financing  Studies,  Cost 
Effectiveness  Analysis  Research  Team, 
Executive  Officer  Center.  Suite  500. 
2101  East  Jefferson  Street.  Rockville,      * 
Maryland  20852. 

Abstracted  computerized  records  that 
contain  the  diagnosis  and  procedures 
are  located  at  the  following: 
Health  Care  Financing  Administration, 
Bureau  of  Data  Management  and 
Strategy,  Office  of  Computer 
Operations,  7500  Security  Boulevard, 
Baltimore.  Maryland  21244-1850 
National  Institutes  of  Health,  Division  of 
Computer  Research  and  Technology, 
Building  12 A,  Room  4037,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20852 
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Parklawn  Computer  Center  (PCC),  5600 
Fishers  Lane,  Rockville,  Maryland 
20857 

Inactive  records  and  medical  records 
for  Medicare  Accuracy  Studies  are 
located  at  the  Federal  Records  Center, 
100  Dan  Fox  Driver,  Pittsfield, 
Massachusetts  01201. 

A  list  of  contractors  currently  working 
with  portions  of  the  records  is  available 
by  writing  to  the  System  Manager  at  the 
address  below:  Agency  for  Health  Care 
PoUcy  and  Reseait±  Center  for  Cost  and 
Financing  Studies,  Cost  Effectiveness 
Analysis  Research  Team,  Suite  500, 
2101  East  Jefiierson  Street,  Rockville, 
Maryland  20852. 

SAFEQUAROS: 

1.  Authorized  Users:  These  records 
will  be  maintained  at  the  foUovsring 
sites:  The  Health  Care  Financing 
Administration  (HCFA)  computer  in 
Baltimore,  Maryland;  the  National 
Institutes  of  Health  (NIH)  DCRT 
mainframe  computer  in  Bethesda, 
Maryland;  or  the  AHCPR  contractor 
computers  and  offices.  Access  is  by 
password  known  only  to  authorized 
users  who  are  AHCPR  CCFS  and  Center 
for  Outcomes  and  Effectiveness 
Research  (COER)  staff  or  contractors  or 
their  employees  responsible  for  the 
conduct  of  authorized  research,  and 
who  are  authorized  to  use  the  data. 

2.  Physical  Safeguards:  Access  to 
computer  systems  where  data  are  stored 
electronically  is  restricted  by  the  Policy 
Coordinating  Official  to  individuals 
with  special  identification  codes  and 
accounts.  The  data  set  names  are  know 
only  to  those  individuals  with  a  need  to 
known  for  authorized  research.  Hard 
copy  of  records  are  stored  in  locked 
rooms  within  locked  areas  monitored  by 
AHCPR  staff  and  building  security 
guards.  Access  by  key  to  locked  store 
rooms  is  available  only  to  research  staff 
directly  assigned  to  the  studies  or  to 
administrative  personnel  in  the 
presence  of  responsible  research  staff. 
Access  to  area  around  locked  rooms  is 
restricted  to  AHCPR  staff  and 
authorized  personnel  responsible  for  the 
physical  aspects  of  records  management 
including  moving  records  when 
necessary.  Inactive  records  in  hard  copy 
or  on  magnetic  media  are  stored  at  the 
Federal  Records  Storage  Facility  with 
Records  Management  approval  and  with 
the  safeguards  and  security  provided  by 
the  facility.  Rooms  where  records  are 
stored  are  double  locked  when  not  in 
use.  During  regular  business  hours, 
rooms  are  imlocked  but  access  is 
controlled  by  on-site  personnel. 


SYSTEM  MAIIAQER(S)  AND  ADDRESS: 

Project  Officer,  Pediatric  Gastroentritis 
Research  Agency  for  Health  Care 
Policy  and  Research  Center  for 
Outcomes  and  Effectiveness  Research, 
Suite  605,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852, 
Telephone  301-594-1485 

Project  Officer,  C-Section  Research 
Agency  for  Health  Care  Policy  and 
Research  Center  for  Outcomes  and 
Effectiveness  Research,  Suite  605, 
2101  East  Jefferson  Street,  Rockville, 
Maryland  20852,  Telephone  301-594- 
1485 

Project  Officer,  Schizophrenia  Research 
Agency  for  Health  Care  Policy  and 
Research  Center  for  Outcomes  and 
Effectiveness  Research,  Suite  605, 
2101  East  Jefferson  Street,  Rockville 
Maryland  20852,  Telephone  301-594- 
1485 

Project  Officer,  Low  Birth  Weight 
Research  Agency  for  Health  Care 
PoUcy  and  Research  Center  for 
Outcomes  and  Effectiveness  Research, 
Suite  605,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852, 
Telephone  301-594-1485 

Project  Officer,  Stroke  Research  Agency 
for  Health  Care  Policy  and  Research 
Center  for  Outcomes  and 
Effectiveness  Research,  Suite  605, 
2101  East  Jefferson  Street,  Rockville, 
Maryland  20852,  Telephone  301-594- 
1485. 

(FR  Doc.  96-5244  Filed  2-27-98;  8:45  am) 

BiLUNG  COOE  4160-tO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  committee 
meeting. 

Name:  Advisory  Committee  to  the  Director, 
CDC. 

Time  and  Date:  8:30  a.m.-3  p.m.,  March  20, 
1998. 

Place:  CDC.  Auditorium  A,  1600  Clifton 
Road,  NE,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  advises  the 
Director,  CDC,  on  policy  issues  and  broad 
strategies  that  will  enable  CDC,  the  Nation's 
prevention  agency,  to  fulfill  its  mission  of 
promoting  health  and  quality  of  life  by 
preventing  and  controlling  disease,  injury, 


and  disability.  The  Committee  reconunends 
ways  to  incorporate  prevention  activities 
more  fully  into  health  care.  It  also  provides 
guidance  to  halp  CDC  work  more  effectively 
with  its  various  constituents,  in  both  the 
private  and  public  sectors,  to  make 
prevention  a  practical  reality. 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  from  the  Acting  CDC 
Director,  Claire  V.  Broome,  M.D.;  discussions 
on  laboratory  challenges  and  opportimities; 
and  prevention  research. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Linda  Kay  McGowan,  Acting  Executive 
Secretary,  Advisory  Committee  to  the 
Director,  CDC.  1600  Qifton  Road,  NE,  M/S 
D-24,  Atlanta,  Georgia  30333,  telephone  404/ 
639-7080. 

Dated:  February  20, 1998. 
Carolyn  J.  Rutaell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  9fr-5228  Filed  2-28-98;  8:45  am] 

aaUNO  COOE  41S3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Injury 
Prevention  and  Control:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Injury 
Prevention  and  Control  (AQPC). 

Times  and  Dates:  2  p.m. -4  p.m.,  March  17, 
1998;  8:30  a.m.-3:30  p.m.,  March  18, 1998. 

Place:  Omni  Hotel  at  CNN  Center,  100 
CNN  Center,  Atlanta,  Georgia  30335. 

Status:  Closed:  2  p.m.-3  p.m.,  March  17, 
1998.  and  8:30  a.m.-9  a.m.,  March  18, 1998; 
Open:  3  p.m.-4  p.m.,  March  17, 1998,  and  9 
a.m.-3:30  p.m.,  March  18, 1998. 

Purpose:  The  Committee  advises  and 
makes  recommendations  to  the  Secretary,  the 
Assistant  Secietary  for  Health,  and  the 
Director,  CDQ  regarding  feasible  goals  for  the 
prevention  and  control  of  injury.  The 
Committee  makes  reconunendations 
regarding  policies,  strategies,  objectives,  and 
priorities,  and  reviews  progress  toward  injury 
prevention  and  control.  The  Committee 
.  provides  advice  on  the  appropriate  balance 
and  mix  of  intramural  and  extramural 
research,  including  laboratory  research,  and 
provides  guidance  on  intramural  and 
extramural  scientific  program  matters,  both 
present  and  future,  particularly  from  a  long- 
range  viewpoint.  The  Committee  provides 
second-level  scientific  and  programmatic 
review  for  applications  for  research  grants, 
cooperative  agreements,  and  training  grants 
related  to  injury  control  and  violence 
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prevention,  and  recommends  approval  of 
projects  that  merit  further  consideration  for 
funding  support.  The  Committee 
recommends  areas  of  research  to  be 
supported  by  contracts  and  provides  concept 
review  of  program  proposals  and 
announcements. 

Matters  to  be  Discussed:  The  meeting  will 
convene  in  closed  session  from  2  p.m.  to  3 
p.m.  on  March  17, 1998.  The  purpose  of  this 
closed  session  is  for  the  Science  and  Program 
Review  Work  Group  (SPRWG)  to  consider 
Injury  Control  Research  Center  grant 
applications  recommended  for  further 
consideration  by  the  CDC  Injury  Research 
Grant  Review  Committee.  On  March  18, 
1998,  from  8:30  a.m.  to  9  a.m.,  the  meeting 
will  convene  in  closed  session  in  order  for 
the  full  Committee  to  vote  on  a  funding 
recommendation.  These  portions  of  the 
meeting  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552(c)(4)  and  (6)  title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  L.  92-463.  Following  the 
SPRWG  closed  session,  there  will  be  a 
program  oversight  session  which  will  include 
discussion  of  upcoming  program 
announcements  and  progress  on  standing 
Work  Group  issues.  The  Committee  will  also 
discuss  (1)  an  update  &t>m  the  Director, 


National  Center  for  Injury  Prevention  and 
Control  (NCIPC);  (2)  prevention  research;  (3) 
an  update  on  Safe  Ainerica  and  Safe  America 
Handbook  of  Injury  Control;  and  (4)  a  report 
from  SPRWG. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Thomas  E.  Blakeney,  Executive  Secretary, 
AQPC.  NCIPC,  CDC.  4770  Buford  Highway. 
NE,  M/S  K61,  Atlanta,  Georgia  30341-3724, 
telephone  770/488-1481. 

Dated:  February  25. 1998. 

Carolyn  J.  Rusaell. 

Director,  Management  Analysis  and  Senices 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  98-5387  Filed  2-27-98;  8:45  am] 

BaUNG  OOOE  4163-1S-P 


Annual  Burden  Estimates 


Instrument 


Program  Estimates  (CMA) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidran  and 
Families 

Proposed  Information,  Collection 
Activity;  Comntent  Request 

Proposed  Projects 

Title:  Quarterly  Performance  Report, 
ORR-6. 

OKfB  No.:  0970-0036. 

Description:  Data  gathered  from  the 
Quarterly  Performance  Report  (Fonn 
ORR-6)  are  used  by  ORR  to  estimate  the 
number  of  months  of  Refugee  Cash 
Assistance  (RCA)  and  Refugee  Medical 
Assistance  (RMA)  that  ORR  can  provide 
based  on  appropriations;  to  determine 
priorities,  and  standards,  budget 
requests,  and  assistance  poUdes;  to 
analyze  data  on  service  caseloads  and 
program  outcomes  in  order  to  monitor 
performance;  and  to  compute  refugee 
medical  assistance  (RMA)  utilization 
rates. 

Respondents:  State,  Local  or  Tribal 
Govt. 


Number  of 
respondents 


48 


Numt>er  of 
responses 
per  re- 
spondent 


Average 

burden 

hours  per 

response 


3,875 


Total  bur- 
den hours 


744 


Estimated  Total  Annual  Burden 
Hours  744. 

hi  compliance  with  the  requirements 
of  section  3506(c)  (2)(A)  of  the 
PaperworliL  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Famihes  is  soUciting  pubhc  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  biformation  Services, 
Division  of  hiformation  Resource 
Management  Service,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  pubUcation. 

Dated:  February  24, 1998. 
BobSai^, 

Acting  Reports  Qearance  Officer. 
(FR  Doc.  98-5252  Filed  2-27-98;  8:45  am] 

BOIMG  0006  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Proposed  Coiiection:  IHS  Contract 
Health  Service  Report;  Request  for 
Public  Comment,  30  Days 

SUMMARY;  In  compUance  with  Section 
3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  for  opportimity 


for  public  comment  on  proposed 
information  collection  projects,  the 
hidian  Health  Service  (IHS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  information  collection 
Usted  below.  This  proposed  information 
collection  project  was  pubUshed  in  the 
August  4. 1997,  Federal  Register  (62  FR 
41967)  and  allowed  60  days  for  pubUc 
comment.  No  public  comment  was 
received  in  response  to  the  notice.  The 
purpose  of  this  notice  is  to  allow  30 
days  for  public  comment  to  be 
submitted  to  OMB. 

P»K>P08ED  COLLECTION:  Title:  09-17- 
0002.  "IHS  Contract  Health  Service 
Report".  Type  of  Information  Collection 
Request:  Three  year  reinstatement,  with 
change,  of  previously  approved 
information  collection,  09-17-002,  "MS 
Contract  Health  Service  Report"  which 
expired  12/31/97.  Form  Number:  IHS- 
843-lA,  "Purchase-Delivery  Order  for 
Health  Service."  Need  and  Use  of 
Information  Collection:  The  Contract 
Health  Service  health  care  providers 
complete  form  IHS-843-1A  to  certify 
that  they  have  performed  the  health 
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services  authorized  by  the  IHS.  The 
infonnation  is  used  to  manage, 
administer,  and  plan  for  the  provision  of 
health  services  to  eligible  American 
Indian  patients,  process  payments  to 
providers,  obtain  program  data,  provide 
program  statistics,  and,  serves  as  a  legal 


document  for  health  care  services 
rendered.  Affected  Public:  Businesses  or 
other  for-profit.  Individuals,  not-for- 
profit  institutions  and  State,  local  or 
Tribal  Government.  Type  of 
Respondents:  health  care  providers. 
Table  1  bolow  provides:  Eiata  collection 

i       Table  1 


instruments,  Estimated  number  of 
respondents,  Niunber  of  responses  per 
respondent.  Average  burden  hour  per 
response,  and  Total  annual  burden 
hour. 


Data  collection  instrnment 

Estimated 
numt)er  of  re- 
spondents 

Responses 
per  respond- 
ent 

Annual  num- 
ber of  re- 
sponses 

Average  burden 
hours  per 
response* 

Total  annual 
burden  hours 

IHS-843-1A ~ 

IDS"  

9,115 
21.797 

43 

1 

393,416 
21,797 

0.05  (3  mins)  .... 
0.05  (3  mins)  .... 

19,670 
3,175 

'For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes. 
"Inpatient  Discharge  Summary  (IDS). 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function  and  whether  the  IHS  processes 
the  information  collected  in  a  useful 
and  timely  fashion;  (b)  the  acciu^cy  of 
the  public  burden  estimate  (this  is  the 
amoimt  of  time  needed  for  individual 
respondents  to  provide  the  requested 
information)  and  the  methodology  and 
assumptions  used  to  determine  the 
estimate;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  being  collected;  and  (d) 
ways  to  minimize  the  public  burden 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB:  Send  your 
written  comments  and  suggestions 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response  ' 
time,  to:  Office  of  Management  and 
Budget,  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 
10235,  Washington,  D.C.  20503, 
Attention:  Desk  Officer  for  IHS. 

To  request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  the  data  collection  instrument(s)  and/ 
or  instruction(s),  contact:  Mr.  Lance 


Hodahkwen,  Sr.,  M.P.H.,  IHS  Reports 
Clearance  Officer,  12300  Twinbrook 
Parkway,  Suite  450,  Rockville.  MD 
20852.1601,  or  call  non-toll  free  (301) 
443-1116  or  send  via  facsimile  to  (301) 
443-1522,  or  send  your  E-mail  requests, 
comments,  and  return  address  to: 
lhodahkw@hqe.ihs.gov. 

Comment  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  April  1, 1998. 

Dated:  Ftbruary  19, 1998. 
Michael  H.  Trujillo, 

Assistant  Surgeon  General  Director. 

[FR  Doc.  98-5246  Filed  2-27-98;  8:45  am) 

BH.UNG  COOE  4iaO-16-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Proposed  Information  Collection: 
Application  for  Participation  in  the  IHS 
Scholarship  Program;  Request  for 
Public  Comment;  30  Days 

summary:  In  compliance  with  Section 
3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  for  opportunity 
for  public  comment  on  proposed 
information  collection  projects,  the 
Indian  Health  Service  (IHS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  infonnation  collection 
listed  below.  This  proposed  information 
collection  project  was  previously 
published  in  the  October  9, 1997, 

Table  1 


Federal  Register  (62  FR  52725)  and 
allowed  60  days  for  public  comment.  No 
pubUc  comment  was  received  in 
response  to  the  notice.  The  purpose  of 
this  notice  is  to  allow  30  days  for  public 
comment  to  be  submitted  to  OMB. 

P(K)POSED  collection:  Title:  09-17- 
0006,  "Application  for  Participation  in 
the  IHS  Scholarship  Program".  Type  of 
Information  Collection  Request:  3-year 
extension,  with  minor  change,  of 
currently  approved  information 
collection,  09-17-0006,  "Application 
for  Participation  in  the  IHS  Scholarship 
Program"  which  expires  March  31. 
1997.  Form  Number(s):  IHS-856,  856-2 
through  856-8,  IHS-818,  D-02,  F-02,  F- 
04,  G-02,  G-04,  H-07,  H-08,  J-04,  J-05, 
K-03,  K-04,  and  L-03.  Need  and  Use  of 
Information  Collection:  The  IHS 
Scholarship  Program  forms  collect 
information  that  is  used  to  solicit, 
process  and  award  scholarships, 
monitor  the  academic  performance  of 
awardees,  and  place  awardees  at 
payback  sites.  The  data  is  needed  to 
plan,  managa,  direct,  operate  and 
evaluate  the  IHS  Scholarship  Program. 
Affected  Public:  Individuals,  Not-or- 
profit  institutions  and  State,  local  or 
Tribal  Government.  Type  of 
Respondents:  Students  pursxiing  health 
care  professions. 

Table  1  below  provides:  Data 
collection  in6trument(s),  Estimated 
number  of  respondents.  Number  of 
responses  par  respondent,  Total  annual 
response.  Average  burden  hour  per 
response,  and  Total  annual  burden 
hours. 


Data  collection  instrument(s) 


Scholarship  Application  (856) 
Checklist  (856-2) 


Number  of  re- 
spondents 


875 
875 


Responses 
per  respond- 
ent 


Total  annual 
response 


875 
875 


Burden  hour 
per  response 


1.50 
0.13 


Annual  burden 
hours 


1,312 
114 
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Table  i— Continued 


Data  collection  instnjment(s) 


Course  Verification  (856-3) 

Faculty/Employer  Application  (856-4) 

Justification  (856-5) 

Federal  Debt  (856-6)  

MPH  only  (856-7) 

Accept/Dedine  (856-8)  

Stipend  Checks  (D-02)  

EnroJInwit  (F-02)  

Academic  Problem/Change  (F-04)  .... 

Request  Assistance  {G-02) 

Summer  School  (G-04) 

Contract  (818) 

Placement  (H-OT) 

Graduation  (H-08)  

Site  Preference  (J-04) 

Travel  Reimb  (J-05) 

Status  Report  (K-03) 

Preferred  Assignment  (K-04)  

Deferment  (L-03) 

Total 


Numt>er  of  re- 
spondents 


875 

1,750 

875 

875 

50 

875 

100 

1,400 

100 

217 

193 

1.400 

250 

250 

150 

150 

250 

200 

20 

11,730 


Responses 
per  respond- 
ent 


Total  annual 
response 


875 
11.750 
875 
875 
50 
875 
100 

1.400 
100 
217 
193 

1,400 
250 
250 
150 
150 
250 
200 
20 


For  ease  of  understanding  burden  hours  are  provided  in  actual  minutes. 


Burden  hour 
per  response 


0.70 
0.83 
0.75 
0.13 
0.83 
0.13 
0.13 
0.13 
0.13 
0.13 
0.10 
027 
0.18 
0.17 
0.13 
0.10 
0.25 
0.75 
0.13 


Annual  burden 
hours 


613 
1.453 

656 

114 
42 

114 
13 

182 
13 
28 
19 

378 
45 
43 
20 
15 
63 

150 

3 

5,390 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function  and  whether  the  UiS  processes 
the  information  collected  in  a  useful 
and  timely  fashion;  (b)  the  accviracy  of 
the  public  estimate  (this  is  the  amount 
of  time  needed  for  individual 
respondents  to  provide  the  requested 
information)  and  the  methodology  and 
assumptions  used  to  determine  the 
estimate;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  being  collected;  and  (d) 
ways  to  minimize  the  public  burden 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  To  OMB:  Send  your 
written  comments  and  suggestions 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  to:  Office  of  Management  emd 
Budget.  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 
10235,  Washington,  D.C.  20503, 
Attention:  Desk  Officer  for  IHS. 

To  request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  the  data  collection  instrument(s)  and/ 
or  instruction(s),  contact:  Mr.  Lance 
Hodahkwen.  Sr.,  M.P.H.,  IHS  Reports 


Clearance  Officer,  12300  Twinbrook 
Parkway,  Suite  450.  Rockville,  MD 
20852.1601,  or  call  non-toll  firee  (301) 
443-1116  or  send  via  facsimile  to  (301) 
443-1522.  or  send  your  E-mail  requests, 
comments,  and  return  address  to; 
Ihodahkw@hqe.ihs.gov. 

Comment  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  April  1. 1998. 

Dated:  February  18. 1998. 
Michael  H.  Trupllo, 

Assistant  Surgeon  General  Director. 

[FR  Doc.  98-5247  Filed  2-27-98;  8:45  am) 

BILLMQ  COOE  41M-1»4t 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan  and 
Associated  Environmental  Document 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

comprehsive  conservation  plan  and 

associated  environmental  document. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  intends  to  gather  information 
necessary  to  prepare  a  comprehensive 
conservation  plan  and  associated 
environmental  document  for  the 
Alamosa-Monte  Vista  National  Wildlife 
Refuge  Complex  in  southern  Colorado. 
The  Service  is  issuing  this  notice  in 
compliance  with  its  policy  to  advise 
other  organizations  and  the  public  of  its 


intentions  and  to  obtain  suggestions  and 
information  on  the  scope  of  issues  to  be 
considered  in  the  planning  process. 
DATES:  Written  comments  should  be 
received  by  April  30, 1998. 
ADDRESSES:  Comments  and  requests  for 
more  information  should  be  sent  to: 
Refuge  Manager.  Alamosa-Monte  Vista 
National  WildHfe  Refuge  Complex.  9383 
El  Rancho  Lane,  Alamosa,  Colorado 
81101-9003.  Fax (719) 589-9184.  E- 

mail:  r6rw alm@fws.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Blenden.  Refuge  Manager.  (719) 
589-4021  or  visit  the  website:  http:// 
www.r6.fws.gov/alamosanwr/ 
SUPPLEMBCTARY  INFORMATION:  The     ^ 
Service  has  initiated  comprehensive 
conservation  planning  for  all  properties 
of  the  Alamosa-Monte  Vista  National 
Wildlife  Refuge  Complex.  This  Complex 
is  located  near  the  town  of  Alamosa  and 
Monte  Vista,  respectively,  in  the  San 
Luis  Valley  of  southern  Colorado. 
Alamosa  and  Monte  Vista  National 
Wildlife  Refuges  were  estabUshed  under 
the  authority  of  the  Migratory  Bird 
Conservation  Act  "for  use  as  inviolate 
sanctuaries,  or  for  any  other 
management  purpose,  for  migratory 
birds".  Comprehensive  planning  will 
develop  management  goals,  objectives, 
and  strategies  to  carry  out  the 
establishment  purposes  of  the  Refuges 
and  comply  with  laws  and  policies 
governing  refuge  management  and 
public  use  of  refuges. 

The  Service  requests  inputs  as  to  what 
issues,  affecting  management  or  public 
use,  should  be  addressed  during  the 
planning  process.  The  Service  is 
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especially  interested  in  receiving  public 
input  in  the  following  areas: 

— what  makes  the  Refuges  special  for 
you: 

— ^what  problems  or  issues  do  you  see 
affi9Cting  management  or  public  use  of 
the  Refuges? 

— ^what  improvements  do  you 
recommend  for  the  Refuges? 

— ^what  changes,  if  any,  would  you  like 
to  see  in  the  management  of  the 
Refuges? 

The  Service  has  provided  the  above 
questions  for  your  optional  use.  There  is 
no  requirement  to  provide  information 
to  the  Service.  The  Planning  Team 
developed  these  questions  to  facilitate 
finding  out  more  information  about 
individual  issues  and  ideas.  Ckimments 
received  by  the  Plarming  Team  will  be 
used  as  part  of  the  planning  process; 
individual  comments  will  not  be 
referenced  in  our  reports  or  directly 
respond  to. 

There  will  also  be  an  opportunity  to 
provide  input  at  open  houses  scheduled 
for  March  1996  to  scope  issues  and 
concerns  (schedules  can  be  obtained 
firom  the  Alamosa  National  Wildhfe 
Refuge  at  above  address).  All 
information  provided  volimtarily  by 
mail,  phone,  or  at  public  meetings 
becomes  part  of  the  official  pubUc 
record  (i.e.,  names,  addresses,  letters  of 
comment,  input  recorded  during 
meetings).  If  requested  imder  the 
Freedom  of  Information  Act  by  a  private 
citizen  or  organization,  the  Service  may 
provide  copies  of  such  information. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.).  NEPA 
Regulations  (40  CFR  1500-1508).  other 
appropriate  Federal  laws  and 
regulations.  Executive  Order  12996,  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  and  Service 
policies  and  procedures  for  compliance 
with  those  regulations. 

We  estimate  that  the  draft 
environmental  document  will  be 
available  for  review  in  the  fall  of  1998. 

Dated:  February  23, 1998. 
JoMph  J.  Wefacter, 

Acting  Regional  Director,  Denver,  Colorado. 
(PR  Doc.  98-5229  Filed  2-27-98;  8:45  am] 

BHJJNa  OOOC  4310-SS-M 


DEPARTMS4T  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Proposed,  High  Mesa 
Waste  Management  Facility  on  the 
Nambe  Indian  Reservation,  Santa  Fe 
County,  NM 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice  of  availability  of  DEIS 

and  public  hearing  and  public  comment 

dates. 

SUMMARY:  This  notice  advises  the  public 
that  the  Draft  Environmental  Impact 
Statement  (DEIS)  for  a  proposed  lease  to 
construct  and  operate  a  combined 
municipal  solid  waste  (MSW)  and 
construction  and  demolition  (C&D) 
waste  facility  on  lands  of  the  Pueblo  of 
Nambe,  Santa  Fe  County,  New  Mexico, 
is  now  available  for  public  review  and 
comment.  This  DEIS  was  prepared  by 
the  Bureau  of  Indian  Affairs,  in 
cooperation  with  the  Pueblo  of  Nambe, 
the  Nambe  Pueblo  Development 
Corporation  and  their  environmental 
consultants.  A  description  of  the 
proposed  project  location  and  of  the 
environmental  issues  addressed  in  the 
DEIS  are  provided  below  in  the 
Supplementary  Information.  This  notice 
also  announces  a  public  hearing  to 
receive  public  comments  on  the  DEIS. 
This  notice  is  published  pursuant  to 
Sec.  1503.1  of  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500  throu^  1508) 
implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.).  and 
the  Department  of  Interior  Manual  (516 
DM  1-6).  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
DATES:  Written  comments  must  arrive 
by  March  30, 1998,  at  the  address  given 
below.  All  correspondence  should  show 
the  following  caption  on  the  first  page: 
"DEIS  Comments,  High  Mesa  Solid 
Waste  Facility  Project,  Pueblo  of  Nambe, 
New  Mexico."  The  public  hearing  will 
be  held  on  March  17, 1998,  at  the 
location  shown  below.  We  will  consider 
all  comments  sent  during  this  period,  or 
submitted  at  the  hearing,  in  preparing 
the  Final  Environmental  Impact 
Statement. 

ADDRESSES:  Address  comments  to  Rob 
Baracker,  Area  Director,  Albuquerque 
Area  Office,  Bureau  of  Indian  Affairs, 
P.O.  Box  26567,  Albuquerque,  NM 
87125-6567.  The  public  hearing  will  be 
held  at  bom  6:00  p.m.  to  10:00  p.m.  on 
March  17, 1998,  at  the  Nambe  Pueblo 


Fuel  Terminal  east  of  Allsup's 
Convenience  Store,  at  the  Cuyamungue 
Arroyo  on  U.S.  Route  84/285.  This 
hearing  will  be  co-hosted  by  the  BLA 
and  MCT  Industries,  Inc.  of 
Albuquerque. 

The  DEIS  is  available  for  review  at  the 
following  addresses:  the  Albuquerque 
Public  Library.  501  Copper  NW, 
Albuquerque,  NM;  the  Santa  Fe  Public 
Library,  145  Washington  Avenue,  Santa 
Fe,  NM;  and  the  Espanola  Public 
Library,  314-A  Onate  St.,  Espanola,  NM. 
To  obtain  a  copy  of  the  DEIS,  please 
write  or  call  Curtis  Canard. 
Environmental  Protection  Specialist, 
Albuquerque  Area  Office,  Bureau  of 
Indian  Affairs,  Albuquerque,  NM 
87125-6567,  telephone  (505)  766-1039. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Canard  at  the  above  address  or 
telephone  number. 
SUPPI.EMENTARY  INFORMATION:  The 
Proposed  Action  would  permit  High 
Mesa  Environmental  LLC  (High)  to  lease 
100  acres  of  the  Nambe  Indian 
Reservation  for  the  purposes  of 
constructing  and  operating  a  combined 
MSW  and  C&D  waste  facility  for  a 
variety  of  non-hazardous  wastes. 
Approximately  200  to  400  tons  per  day 
of  waste  material  would  be  delivered  to 
the  facility  by  truck.  The  purpose  of  the 
action  is  to  help  meet  the  northern  New 
Mexico  Pueblos'  solid  waste 
management  needs,  and  to  provide  a 
foundation  for  economic  development 
for  the  Pueblo  of  Nambe. 

The  proposed  project  includes  an 
initial  C&D-only  waste  cell,  with  an 
operations  area,  and  a  site  well.  The 
facility  will  ultimate  include  five 
additional  lined  cells  for  combined 
MSW  and  C&D  waste,  two  collection 
ponds,  monitoring  wells  and  a  leachate 
evaporation  pond.  Offsite  roadway 
improvements  would  also  be  necessary. 
The  project  will  meet  all  applicable 
environmental  standards  and 
regulations. 

The  project  area  is  in  the  central 
portion  of  the  Espanola  Basin,  part  of 
the  Alamosa-Santa  Fe  segment  of  the 
Rio  Grande  rift,  17  miles  northwest  of 
Santa  Fe,  New  Mexico.  It  is  an  isolated 
site  located  three  miles  fit>m  the  Pueblo 
proper,  with  no  infrastnictiu^  such  as 
water,  power,  or  roads.  The  terrain  in 
this  area  is  steep  and  mostly  clay,  with 
little  to  no  vegetation.  The  area  is 
considered  badlands. 

The  DEIS  addresses  the  issues 
identified  at  the  September  25, 1997, 
scoping  meeting  and  in  the  written 
comments  that  were  submitted  to  the 
Bureau  of  Indian  Affairs  (BLA) 
Albuquerque  Area  Office.  Alternatives 
to  the  proposed  project  that  are 
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considered  in  the  DEIS  include:  (1) 
limited  development;  (2)  use  of  an  old 
landfill  site;  (3)  alternate  sites  on  the 
Nambe  Reservation;  (4)  alternate  sites 
off  of  the  Reservation;  (5)  use  of  the  site 
for  recreation;  (6)  use  of  the  site  for 
agriculture;  and  (7)  no  action.  The 
environmental  issues  addressed  in  the 
DEIS  include  geology,  topography,  soils, 
water  resources,  air  quality,  hving 
resources,  cultural  resources,  traffic, 
land  use,  visual  resOiut:es,  socio- 
economics, public  health  and  safety, 
and  noise. 

Dated:  February  24, 1998. 
Kevin  Gover, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  98-5324  Filed  2-27-98;  8:45  am] 

BILUNQ  CODE  4ai».02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-070-5101-CO12] 

Notice  of  Availat>ility  of  the  Final 
Environmental  Impact  Statement  (EIS) 
on  the  Plateau  Creek  Pipeline 
Replacement  Project 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  the 

Final  Environmental  Impact  Statement 

{EIS)  on  the  Plateau  Creek  Pipeline 

Replacement  Project. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  the  Grand  Junction 
Resource  Area  office,  Grand  Jimction 
District,  had  an  Environmental  Impact 
Statement  prepared  to  address  impacts 
of  the  Plateau  Creek  Pipeline 
Replacement  project  proposed  by  the 
Ute  Water  Conservancy  District  (Ute 
Water).  The  project  is  a  raw  water 
conveyance  system  proposed  on  private 
and  public  lands  in  Mesa  County, 
Colorado  to  replace  a  deteriorated  and 
under  sized  pipeUne  currently  approved 
under  BLM  ROW  grant  C  081284. 
Copies  of  the  Final  EIS  will  be 
available  at  the  Mesa  County  Public 
Library  in  Grand  Junction,  Colorado,  at 
the  Grand  Junction  Resource  Area,  2815 
H  Road,  Grand  Junction,  Colorado 
81506  at  the  BLM,  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215  and  at  the 
Ute  Water  Conservancy  District,  560  25 
Road,  Grand  Junction,  Colorado. 
DATES:  The  Final  EIS  will  be  available 
to  the  public  for  30  days  starting 
February  17, 1998.  After  the  30  day 
availability  period  a  Record  of  Decision 
will  be  issued. 


FOR  FURTHER  INFORMATION  CONTACT: 
BLM,  Dave  Stevens,  Project  Team 
Leader,  (970)  244-3009. 
Mark  T.  Morae, 

District  Manager.  ^ 

[FR  Doc.  98-5331  Filed  2-27-98;  8:45  am] 
BILLMQ  CODE  4310..>M-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[Docket  Na  WY-040-08-1310-OOI 

Notice  of  Availability  of  Rnal 
Environmental  Impact  Statement 

SUMMARY:  This  notice  annoimces  the 
availability  of  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the  Jonah 
Field  n  Natural  Gas  Project.  McMurry 
Oil  Company,  Snyder  Oil  Corporatiim. 
Amoco  Production  Company,  Western 
Gas  Resources,  et  al.,  propose  to  develop 
the  Jonah  II  natural  gas  field  in  Sublette 
County  by  drilling  up  to  450  wells  and 
constructing  roads,  pipelines, 
compressor  stations,  and  other 
necessary  faciUties  for  producing  and 
transporting  natural  gas.  The  FEIS 
analyzes  the  anticipated  impacts  of  the 
proposed  natuiral  gas  project. 

The  Bureau  of  Land  Management 
(BLM)  is  the  lead  agency  for  the  EIS. 
The  FEIS  was  prepared  for  BLM  by  TRC 
Mariah  Associates,  Inc.,  a  third-party 
contractor,  imder  the  provisions  of 
Section  102(2)(C)  of  the  NaUonal 
Environmental  PoUcy  Act  of  1969,  as 
amended  (NEPA). 

The  FEIS  has  been  prepared  in  an 
abbreviated  format.  AJtematives 
considered  in  the  Draft  Environmental 
Impact  Statement  PEIS)  and  the 
environmental  efiects  of  those 
alternatives  have  not  been  reprinted  in 
the  FEIS.  However,  sections  dealing 
with  air  quahty  have  been  revised  and 
are  included  in  their  entirety  in  the 
FEIS.  You  will  therefore  need  both  the 
DEIS  and  the  FEIS  for  reviewing  the 
complete  document.  Copies  of  Sie  DEIS 
and  the  FEIS  can  be  obtained  from  the 
BLM's  Rock  Springs  District  Office. 

DATES:  Written  comments  on  the  FEIS 
will  be  accepted  for  30  days  following 
the  date  the  Environmental  Protection 
Agency  (EPA)  pubhshes  a  notice  of 
filing  of  the  FEIS  in  the  Federal 
Register.  We  expect  that  notice  will  be 
published  February  27,  1998. 

ADDRESSES:  Send. all  written  comments 
to  the  Bureau  of  Land  Management. 
Rock  Springs  District  Office,  280 
Highway  191  North,  Rock  Springs, 
Wyoming  82901  (Phone  307-352-0256). 


FOR  FURTHER  INFORMATION  CONTACT: 
Arlan  Hiner,  Team  Leader,  BLM  Rock 
Springs  District  Office.  Telephone  No. 
307-352-0206. 

SUPPLEMENTARY  INFORMATION:  The  Jonah 
Field  encompasses  about  59.600  acres  of 
land  between  Pinedale  and  Farson, 
Wyoming,  within  Townships  28  and  29 
North,  Ranges  107. 108,  and  109  West. 
Sixth  Principal  Meridian.  The  Jonah 
Field  has  49  producing  natiiral  gas 
wells.  The  Operators  propose  to  explore, 
define,  and  develop  the  Jonah  natural 
gas  field  by  drilling  up  to  450  additional 
wells  over  the  next  15  years  contingent 
upon  natural  eas  prices  and  markets. 

The  Jonah  Field  II  EIS  analyzes  the 
impwcts  of  the  Proposed  Action,  a 
Sensitive  Resoiui:e  Protection 
Alternative,  a  Maximum  Well  Location 
Density  of  4  per  Section,  and  the  No 
Action  Alternative.  Key  issues  include 
socioeconomic  effects  to  people  and 
communities  near  the  project  area  and 
in  the  State  as  a  whole;  effects  to 
antelope  and  anteloi>e  habitat,  sage 
grouse,  and  raptor  breeding  and  nesting; 
potential  reductions  in  air  quality  and 
visibility;  potential  reductions  in  water 
quality;  surface  disturbance;  and 
transportation  planning 

The  FEIS  is  a  supplement  to  the  DEIS 
pubhshed  on  July  25, 1997.  It 
incorporates  by  reference  most  of  the 
material  presented  in  the  DEIS  and 
identifies  the  changes  to  the  DEIS,  and 
contains: 

•  The  corrections  and  additions  to  the 
DEIS. 

•  Comments  received  on  the  DEIS 
and  responses  to  the  comments. 

•  The  complete  Air  Quality  Section 
in  Chapter  4  and  a  revised  Air  QuaUty 
Technical  Support  Document. 

EPA  assigned  the  DEIS  an  EU-2  rating 
(Environmentally  Unsatisfactory, 
Insufficient  Information)  contending 
that  implementing  the  proposed  action 
would  cause  adverse  environmental 
impacts  of  sufficient  magnitude  to  be 
unsatisfactory  to  environmental  quality 
and  represent  a  serious  conflict  with  the 
national  goals  of  the  Clean  Air  Act.  EPA 
believes  that  there  are  reasonably 
available  alternatives  to  the  proposed 
action  which  could  reduce  the  predicted 
environmental  impacts  of  the  proposed 
action.  Based  upon  EPA's  comments, 
BLM  made  several  changes  in  the  Air 
Quahty  Section  in  Chapter  4  and  in  the 
Air  Quahty  Technical  Support 
Document.  These  sections  are  included 
in  their  entirety  in  the  FEIS.  No 
substantive  changes  were  made  to  the 
proposed  action. 

Inis  FEIS  is  not  a  decision  dociunent. 
A  Record  of  Decision  will  be  prepared 
and  made  available  to  the  public 
following  the  30-day  comment  period 
provided  for  the  FEIS. 
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Dated:  Febniaiy  23, 1998. 
AlaD  R.  Pienon, 

State  Director. 

(FR  Doc.  98-5196  Filed  2-27-98;  8:45  am] 

MLUNQOOOE  4310-a-M 

DEPARTMENT  OF  THE  INTERIOR 

BurMu  of  Land  Management 

[AZ-010-01-121(H)4] 

Notice  of  Intent  To  Amend  the  Arizona 
Strip  Reeource  Management  Plan, 
Arizona 

AQENCY:  Biireau  of  Land  Management, 
Interior. 

action:  Notice. 

The  proposed  decision  is  to 
implement  the  Proposed  Action  as 
described  in  Environmental  Assessment 
AZ-010-95-01,  with  additional  terms 
and  conditions  from  USFWS  biological 
opinion  2-21-96-F-132.  The  Proposed 
Action  is  designed  to  address  tortoise 
recovery  goals  and  objectives  while 
reducing  impacts  on  local  communities 
and  himian  activities  that  occur  in  the 
Mojave  Desert. 

BLM  is  proposing  to  designate  three 
Areas  of  Qitical  Environmental  Concern 
(ACECs)  encompassing  169,300  acres 
(264.5  sq.  miles)  to  be  managed 
primarily  for  recovery  of  desert 
tortoises,  and  modify  the  prescriptions 
for  the  Virgin  River  ACEC  (8,100  acres). 

Beaver  Dam  Slope  ACEC:  This  would 
expand  the  existing  ACEC  to  include 
tortoise  habitat  on  pubhc  lands  in 
Arizona  north  of  1-15  and  the  Virgin 
River  but  outside  the  Beaver  Dam 
Wilderness  Area,  as  categorized  in  the 
RMP.  This  area  would  complement 
management  in  Nevada  and  Utah  and 
contain  approximately  51,400  acres 
(80.3  sq.  miles)  in  Arizona. 

Virgin  Slope  ACEC:  This  area  would 
include  most  tortoise  habitat  on  public 
lands  in  Arizona  between  the  Virgin 
River  (or  1-15)  and  the  Virgin 
Mountains,  as  categorized  in  the  RMP. 
A  small  portion  of  the  Mesquite 
Community  Allotment  in  Nevada  would 
be  managed  consistent  with  the  ACEC. 
This  ACEC  would  contain 
approximately  41,375  acres  (64.6  sq. 
miles)  in  Arizona. 

Pakoon  ACEC:  This  would  include 
tortoise  habitat  on  public  lands  in  the 
Pakoon  Basin.  This  area  would  contain 
approximately  76,525  acres  (119.6  sq. 
miles).  Activities  administered  by  the 
Arizona  Strip  on  Lake  Mead  NRA  and 
on  public  lands  in  Nevada  would  be 
managed  in  accordance  with  ACEC 
prescriptions. 


Virgin  River  ACEC:  There  would  be 
no  change  in  the  boundary  of  this  ACEC 
(8,100  ac),  although  prescriptions  would 
be  modified  to  be  consistent  with  the 
tortoise  ACBCs.  BLM  proposes  to 
manage  the  following  resources  to 
reduce  impacts  on  listed  species  and 
their  habitats:  mineral  exploration  and 
development,  fire  suppression,  livestock 
grazing,  vegetation  harvest,  lands  and 
realty,  transportation  and  access,  off- 
highway  vehicles,  recreation,  wild,  free- 
roaming  burros,  wildlife  management, 
and  other  surface-disturbing  activities 
(such  as  military  maneuvers  and 
airports).  Outside  of  the  four  ACECs 
there  would  be  no  change  to  decisions 
in  the  RMP,  except  that  grazing  would 
be  managed  in  accordance  with  the 
grazing  decisions  issued  August  11, 
1995.  j 

SUMMARY;  The  above  decisions  apply 
only  to  areas  within  the  Arizona  Strip 
that  are  either:  within  desert  tortoise 
habitat  as  categorized  by  the  Bureau; 
within  critical  habitat  as  designated  by 
USFWS;  within  one  of  the  four  ACECs; 
pastures  of  livestock  grazing  allotments 
containing  tortoise  habitat  (including 
portions  of  Nevada  and  Lake  Mead  NRA 
that  are  administered  by  the  Arizona 
Strip  BLM). 

DATES:  BLM  proposes  to  implement  the 
proposed  action  on  April  2, 1998. 
Closure  of  the  Pakoon  ACEC  would 
occur  following  a  two-year  notification 
period. 

SUPPLEMENTARY  INFORMATION:  Protest 
procedures  described  in  43  CFR  1610.5- 
2  give  the  public  an  opportimity  to 
initiate  administrative  review  of 
perceived  oversights  or  inadequacies  in 
a  proposed  plan.  Any  proposed  decision 
in  a  resource  management  plan 
amendment  may  be  protested.  The 
protest  may  only  raise  issues  that  were 
submitted  for  the  record  while  the  plan 
amendment  was  being  prepared.  Any 
party  who  has  participated  in  the 
planning  process  may  file  a  letter  of 
protest.  For  proposed  decisions  in  an 
EA-level  plan  amendment,  a  letter  of 
protest  to  the  Director  must  be  filed 
within  30  days  of  this  Notice  of 
Availability.  Letters  of  protest  must  be 
complete  and  respond  to  the  content 
requirements  established  in  43  CFR 
1610.5-2(a)(2).  The  protest  may  cover 
only  those  issues  and  concerns  raised 
during  the  planning  process. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Duck,  Planning  and  Environmental 
Coordinator,  BLM  Arizona  Strip,  345 


JMI 


East  Riverside  Drive,  St.  George,  Utah 
84790,  (435)  688-3200. 
Roger  G.  Taylor, 

Field  Manager. 

[FR  Doc.  98-5293  Filed  2-27-98;  8:45  am] 

BILUNQ  COOE  4310-t2-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boundary  Reviaion:  Harpers  Ferry 
National  Historical  Park     ' 

AGENCY:  National  Park  Service,  hiterior. 
ACTION:  Notice  of  boundary  revision. 

summary:  Notice  is  hereby  given  that 
the  National  Park  Service  is  revising  the 
boimdary  of  Harpers  Ferry  National 
Historical  Park  to  include  one 
additional  tract  of  land. 
EFFECTIVE  DATE:  February  28, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Cook,  Chief,  Land  Resources 
Program  Center,  National  Capital 
Region,  National  Park  Service,  1100 
Ohio  Drive,  SW,  Washington,  DC  20242, 
(202)  619-7025;  and  Donald  W. 
Campbell,  Superintendent,  Harpers 
Ferry  National  Historical  Park,  Harpers 
Ferry,  West  Virginia  25425,  (304)  535- 
6224. 

SUPPLEMENTARY  INFORMATION:  The  Act  of 
June  30, 1944,  C.  328,58  Stat.645 
(codified  as  amended  and 
supplemented,  16  U.S.C.  450bb-450bb- 
6),  which  established  Harpers  Ferry 
National  Historical  Park,  provides  the 
Secretary  of  the  Interior  with  authority 
to  make  minor  revisions  in  the 
boimdary  of  the  Park.  Such  boundary 
revisions  may  be  made,  when  necessary, 
after  advising  the  appropriate 
Congressioned  conunittees,  and 
following  publication  of  a  revised 
boundary  map,  drawing  or  other 
boundary  description  in  the  Federal 
Register. 

In  order  to  properly  interpret  and 
preserve  the  historic  character  of 
Harpers  Ferry  National  Historical  Park, 
it  is  necessary  to  revise  the  existing 
boundary  to  include  one  additional  tract 
of  land  comprising  approximately  56 
acres.  The  inclusion  of  this  tract  within 
the  boundary  will  bring  Park  acreage  to 
approximately  2,350  acres.  The  existing 
acreage  ceiling  for  the  Park  is  2,505 
acres  as  set  forth  by  Pub.  L.  101-109 
approved  October  6, 1989.  The  property 
is  being  acquired  by  donation. 

Notice  is  hereby  given  that  the 
exterior  boundary  of  Harpers  Ferry 
National  Historical  Park  is  revised  to 
include  the  following  tract  of  land 
described  in  two  (2)  parcels: 


Parcel  1 

Known  and  described  as  the 
"Exemption  Parcel",  containing  16.07 
acres,  more  or  less,  as  the  same  is  more 
particularly  bounded  and  described  on 
a  plat  entitled  "Exemption  Parcel  and 
Residue",  made  by  Appalachian 
Surveys,  Inc.,  dated  February  10, 1987, 
and  recorded  in  the  office  of  the  Clerk 
of  the  County  Commission  of  Jefferson 
County,  West  Virginia,  in  Plat  Book  7. 
page  39. 

BEING  the  same  parcel  of  real  estate 
which  was  conveyed  to  the  Civil  War 
Trust  from  D.  Frank  Hill,  HI,  Substitute 
Trustee,  by  a  deed  dated  the  18th.  day 
of  September,  1992  and  recorded  in  the 
aforesaid  Clerk's  office  in  the  Deed  Book 
724,  page  153. 

Parcel  2 

Fronting  1,723.69  feet  on  the  east  side 
of  Secondary  Route  27  and  containing 
40.0  acres  as  the  same  is  more 
particularly  bounded  and  described  on 
a  plat  entitled  "Exemption  Parcel  and 
Residue"  made  by  Appalachiem 
Surveys,  Inc.,  dated  February  10, 1987, 
and  recorded  in  the  office  of  the  Clerk 
of  the  County  Commission  of  Jefferson 
County,  West  Virginia,  in  Plat  Book  7, 
page  39. 

BEING  the  same  parcel  of  real  estate 
which  was  conveyed  to  the  Civil  War 
Trust  from  D.  Frank  Hill,  m.  Substitute 
Trustee,  by  a  deed  dated  the  30th.  day 
of  October,  1992  and  recorded  in  the 
aforesaid  Clerk's  office  in  Deed  Book 
727,  page  750. 

Subject  to  all  restrictive  covenants, 
conditions,  easements,  rights-of-way 
and  limitations  of  record. 

These  contiguous  parcels  of  land 
contain  in  the  aggregate  56  acres  of  land 
and  are  depicted  as  Tract  No.  102-22  on 
Land  Status  Map  nimibered  385-80085, 
Segment  102,  dated  December,  1996. 

All  maps  referenced  are  on  file  and 
available  for  inspection  in  the  Offices  of 
the  Land  Resources  Program  Center, 
National  Capital  Region,  National  Park 
Service,  Department  of  Interior.  1100 
Ohio  Drive,  SW,  Washington,  DC, 
20242. 

Dated:  February  19, 1998. 
Joseph  Lawton, 

AcUng  Regional  Director,  National  Park 
Service,  National  Capital  Region. 
[FR  Doc.  98-5288  Filed  2-27-98;  8:45  am] 
BILLINQ  CODE  431fr.70-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Hot  Springs  National  Park,  Arkansas; 
Concession  Contract  Negotiations 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Concession  Contract 
Negotiations. 


SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  the  continued  operation  of  a 
Physical  Medicine  Center,  within  Hot 
Springs  National  Park.  This  center  offers 
hydrotherapy,  physical  therapy, 
physical  fitness,  and  a  health  spa. 
EFFECTIVE  DATE:  May  1, 1998. 
ADDRESSES:  Interested  parties  should 
contact  Assistant  Superintendent  Dale 
Moss  at  Hot  Springs  National  Park,  P.O. 
Box  1860,  Hot  Springs,  Arkansas  71902, 
or  call  501-624-3383,  ext.  622  to  obtain 
a  copy  of  the  prospectus.  This  describes 
the  requirements  of  the  proposed 
contract  to  be  awarded  for  a  period  of 
ten  years  (from  approximately  June  1, 
1998  through  May  31,  2008). 

All  proposals  to  be  evaluated  and 
considered  must  be  received  by  the 
Superintendent,  Hot  Springs  National 
Park,  P.O.  Box  1860,  Hot  Springs, 
Arkansas  71902,  not  later  than  close  of 
business.  Central  Standard  Time,  on  or 
before  May  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  R.  Frederick.  Chief.  Concessions 
Management,  1709  Jackson  Street, 
Omaha,  Nebraska  68102,  or  call  402- 
221-3612. 

SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  and  no 
environmental  dociunent  will  be 
prepared. 

Tne  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31, 
1997,  and  therefore  pursuant  to  the 
provisions  of  section  5  of  the  Act  of 
October  9, 1965  (79  Stat.  969;  16  U.S.C, 
et  seq),  is  entitled  to  be  given  preference 
in  the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  proposed  contract 
providing  that  the  existing  concessioner 
submits  a  responsive  offer  which  meets 
the  terms  and  conditions  of  the 
Prospectus.  This  means  that  the  contract 
will  be  awarded  to  the  party  submitting 
the  best  offer,  provided  that  if  the  best 
offer  was  not  submitted  by  the  existing 
concessioner,  then  the  existing 
concessioner  will  be  afforded  the 


opportunity  to  match  the  best  offer.  If 
the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  of  the  Interior  will 
consider  and  evaluate  all  proposals 
received  as  a  result  of  this  notice.  Any 
proposal,  including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Superintendent  not  later  than  the 
sixtieth  (60th)  day  following  pubhcation 
of  this  notice  to  hie  considered  and 
evaluated. 

Dated:  February  17, 1998. 
William  W.  Schenk. 
Regional  Director.  Midwest  Region. 
[FR  Doc.  98-5286  Filed  2-27-98;  8:45  ami 
BILLING  CODE  4310-7I>-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Final  Environmental  Impact  Statement 
for  the  General  Management  Plan; 
Cape  Cod  National  Seashore, 
Massachusetts 

AGENCY:  National  Park  Service, 
Department  of  the  Interior  (DOI). 
action:  Notice  of  availability  of  the  final 
environmental  Lmp>act  statement  for  the 
General  Management  Plan. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  this  notice 
announces  the  availability  of  the  final 
envirorunental  impact  statement  (FEIS) 
for  the  General  Management  Plan  (GMP) 
for  Cape  Cod  National  Seashore, 
Barnstable  County,  Massachusetts.  (DOI 
#FES  98-5).  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  the  environmental  impact 
statement  was  prepared  to  assess  the 
impacts  of  implementing  the  general 
management  plan. 

This  Final  Environmental  Impact 
Statement  for  the  General  Management 
Plan  describes  alternatives  for 
management  actions  at  Cape  Cod 
National  Seashore,  the  environment  that 
would  be  affiected  by  those  actions,  and 
the  environmental  consequences  of 
implementing  alternative  actions.  Three 
alternatives  are  presented,  including  the 
proposed  general  management  plan. 

Alternative  7  is  a  continuation  of 
current  management,  often  referred  to  as 


I 
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the  "no-action"  ahemative.  Under  this 
alternative  the  Park  Service  would 
continue  to  manage  the  national 
seashore  to  protect  natural  and  cultural 
resources,  while  allowing  for 
appropriate  public  use  related  to  those 
resources.  Essentially  no  new 
development  for  public  use  would  be 
undertaken. 

Alternative  2,  the  proposed  plan, 
would  guide  the  overall  management  of 
Cape  Cod  National  Seashore  for  the  next 
10  to  15  years.  The  emphasis  of  the  plan  • 
is  on  the  management  of  natural  and 
cultural  resources;  public  use  and 
interpretation:  coordination  with 
nonfederal  landowners  within  the 
national  seashore;  administrative, 
maintenance,  and  operational  concerns; 
and  working  with  local  residents,  town 
and  county  officials  and  interested 
agencies  and  persons  to  resolve 
problems  of  mutual  concern.  The  plan 
is  programmatic  in  that  it  gives 
guidance  and  criteria  for  day-to-day 
decision  making  and  for  producing 
more  specific  future  action  and 
development  plans.  It  would  seek  to 
maintain  an  appropriate  balance 
between  resource  protection  and  public 
use.  More  opportunities  would  be 
provided  for  the  public  to  experience 
the  resources  of  the  national  seashore. 
Existing  public  use  facilities  and 
attractions  would  be  improved.  No 
major  new  development,  however,  is 
proposed  ,  and  the  built  environment  or 
impacts  from  development  would  be 
reduced  where  possible.  Under 
alternative  2  there  would  be  more 
emphasis  on  preserving  the  "timeless" 
character  of  Cape  Cod  in  terms  of 
natural  and  dynamic  landscapes, 
historic  architecture  and  cultural 
landscapes,  and  customary  activities. 
The  National  Park  Service  would  work 
in  partnership  with  local  communities 
and  officials  to  more  effectively  further 
educational  and  interpretive 
opportunities  and  resource  stewardship 
on  the  Outer  Cape  and  to  more 
successfully  address  mutual  problems 
and  concerns,  such  as  water  quality, 
coastal  processes,  and  traffic 
congestion— concerns  that  transcend 
political  boundaries. 

Alternative  3  builds  on  the  approach 
of  alternative  2,  proposing  that  national 
seashore  managers  play  a  more  formal 
role  in  directing  efforts  to  protect  and 
manage  resources  on  the  Cape  through 
more  structured  partnerships.  Included 
are  other  reasonable  actions  that  could 
be  implemented  but  that  are 
significantly  different  from  those 
presented  in  either  alternative  1  or  2, 
and  they  are  often  more  costly.  The  Park 
Service  would  initiate  and  enter  into 
more  formal  agreements  with  state  and 


local  agencies  to  improve  collaboration 
and  consistency  in  day-to-day  resource 
management.  These  actions  are  specific 
to  selected  management  topics  only,  not 
to  each  subject  area. 

The  draft  environmental  impact 
statement  was  available  for  public 
review  from  August  19,  1996  to 
December  31, 1996;  comments  and 
responses  on  that  document  on  that 
document  are  reprinted  in  volume  2. 
The  final  environmental  impact 
statement  has  been  revised  to  reflect 
substantive  comments  and  concerns 
received  during  the  comment  period, 
and  the  text  has  been  refined  and 
clarified  where  necessary. 
dates:  The  FEIS  will  be  made  available 
on  February  27, 1998.  Following  a  30- 
day  no  action  period  a  Record  of 
Decision  documenting  the  agency's 
decision  will  be  issued. 
SUPPLEMENTARY  INFORMATION:  Public 
reading  copies  of  the  FEIS  will  be 
available  for  review  at  the  following 
locations: 
National  Seashore  Headquarters,  99 

Marconi  Site  Road,  Wellfieet,  MA 

02667 
Town  libraries  in  Chatham,  Eastham, 

Orleans,  Provincetown,  Truro,  and 

Wellfieet 

A  limited  number  of  copies  of  the 
FEIS  can  be  obtained  by  writing  to:  Ms. 
Maria  Burks,  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667,  or  by  calling 
the  front  desk  at  (508)  349-3785. 

Dated:  February  17, 1998. 
Maria  Burks, 

Superintendent,  Cape  Cod  National  Seashore. 
(FR  Doc.  98-5285  Filed  2-27-98;  8:45  am] 

BILUNG  CODE  43tO-7l>-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Shenandoah  National  Park,  Facility 
Developmant  Plan;  Notice  of 
Termination 

February  3, 1998. 

summary:  The  National  Park  Service  is 
terminating  the  Environmental  Impact 
Statement,  Facility  Development  Plan, 
Shenandoah  National  Park. 
FOR  FURTHBR  INFORMATION  CONTACT: 
Mr.  Sandy  Rives,  National  Park  Service, 
Shenandoah  National  Park,  Luray, 
Virginia  22835;  540-999-3453. 
SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  published  a 
Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  the 
facility  development  plan  project, 
Shenandoah  National  Park  in  the 


JMI 


Federal  Register,  58  FR  45529  dated  30 
August,  1993.  Scoping  meetings  were 
held  throughout  the  region  of 
Shenandoah  National  Park. 

A  draft  EIS  was  field  with  EPA  1  July, 
1996.  Pubhc  review  was  conducted,  no 
substantive  comments  were  received. 
An  abbreviated  final  EIS  was  filed  with 
EPA  21  July,  1997. 

Ehiring  the  planning  process,  the 
National  Park  Service  determined  that 
all  of  the  housing  units  identified  in  the 
plan  could  not  be  built,  and  that  many 
of  the  other  building  projects  including 
maintenance  buildings,  staging  facilities 
etc.,  also  would  have  to  be  greatly 
reduced  in  size  and  scope,  or  could  not 
be  built.  Further,  during  the  4  year 
process  from  the  initial  development  of 
the  project  until  the  present,  the  project 
has  become  economically  unfeasible,    ■ 
and,  therefore,  the  extent  of  the  project 
outlined  in  the  DEIS  is  no  longer  being 
considered. 

If  plaiming  resumes,  a  Notice  of  Intent 
will  be  published. 
Douglas  K.  Morris, 
Superintendent. 
[FR  Doc.  98-5280  Filed  2-27-98;  8:45  am] 

BILUNG  CODE  4310>70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for  a 
General  Management  Plan  for  Fort 
Pulaski  National  Monument,  Georgia 

AGENCY:  National  Park  Service. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  a 
General  Management  Plan  for  Fort 
Pulaski  National  Monument,  Georgia. 

SUMMARY:  The  park  is  operating  with  a 
very  old  1971  Master  Plan  that  is 
obsolete  and  outdated  and  not  prepared 
according  to  current  National  Park 
Service  policies.  Key  management 
concerns  include  the  identification  of 
general  strategies  for  the  management  of 
cultural  features  and  artifacts, 
protection  of  natural  resources  and  the 
historic  setting,  identification  of  and 
provision  for  desirable  visitor 
experiences,  effect  of  land  use  changes 
on  park  resources,  and  the  expectation 
of  little  or  no  increases  in  budget  and 
staff. 

The  plan  will  identify  a  resource- 
based  framework  for  the  park  and 
describe  desired  future  conditions, 
alternatives  and  general  strategies, 
consistent  with  the  park's  purpose, 
significance,  and  mandates. 

The  alternatives  and  general  strategies 
required  to  achieve  desired  future 
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conditions  will  then  be  assessed  for 

their  environmental  effects. 

DATES:  A  series  of  public  meetings  will 

be  held  in  surrounding  communities  in 

the  simimer  of  1998.  Please  consult  with 

local  newspapers  for  the  times  and 

locations  or  call  the  park  for  this 

information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Fort  Pulaski  National 

Monument,  P.O.  Box  30757,  Savannah. 

Georgia  31410-0757.  Telephone:  (912) 

786-5787. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  is  beginning  this 
planning  process  and  invites  your 
comments.  You  may  provide  your 
comments  in  person  at  the  public 
meetings  or  by  mail  to  the 
Superintendent  at  the  above  address. 
Comments  by  mail  should  reach  the 
Superintendent  by  July  1, 1998.  Issues 
for  evaluation  may  be  suggested  as  well 
as  alternatives  for  addressing  the  issues. 
A  draft  of  the  plan  and  environmental 
impact  statement  is  expected  to  be 
available  for  public  review  by  the  winter 
of  1998/1999.  Your  input  is  appreciated. 

Dated:  February  13. 1998. 
Daniel  W.  Brown, 

Acting  Regional  Director.  Southeast  Region. 
(FR  Doc.  98-5281  Filed  2-27-98;  8:45  am] 
BIUMQ  COOE  4310-70-M 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  a  General 
Management  Plan  for  Fort  Raleigh 
National  Historic  Site,  Nortti  Carolina 

AQENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  a 
General  Management  Plan  for  Fort 
Raleigh  National  Historic  Site,  North 
Carolina. 

SUMMARY:  The  park  is  operating  with  an 
outdated  1966  Master  Plan  that  is  not 
consistent  with  current  National  Park 
Service  policies.  Key  management 
concerns  include  the  identification  of 
general  strategies  to  address  the 
addition  of  over  300  acres,  changes  to 
the  purpose  and  significance  of  5ie 
park,  identification  of  and  provision  for 
desirable  visitor  experiences  and 
facilities,  protection  of  natural  and 
cultural  resources,  enhancement  of 
relationships  with  others  in  the  area,  the 
role  of  archaeological  education  and  the 
expectation  of  little  or  no  increases  in 
budget  and  staff. 

The  plan  will  identify  a  resource- 
based  framework  for  the  park  and 


describe  desired  future  conditions, 
alternatives,  and  general  strategies, 
consistent  with  the  park's  purpose, 
significance,  and  mandates. 

The  alternatives  and  general  strategies 
required  to  achieve  desired  future 
conditions  will  then  be  assessed  for 
their  environmental  effects. 
DATES:  A  series  of  pubUc  meetings  will 
be  held  in  surrounding  communities  in 
the  winter  and  spring  of  1998.  Please 
consult  with  local  newspapers  for  the 
times  and  locations  or  call  the  park  for 
this  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Cape  Hatteras  National 
Seashore,  Route  1,  Box  675,  Manteo, 
North  Carolina  27954,  Telephone:  (919) 
473-2111. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  is  beginning  this 
planning  process  and  invites  your 
comments.  You  may  provide  your 
comments  in  person  at  the  public 
meetings  or  by  mail  to  the 
Superintendent  at  the  above  address. 
Comments  by  mail  should  reach  the 
Superintendent  by  July  1, 1998.  Issues 
for  evaluation  may  be  suggested  as  well 
as  alternatives  for  addressing  the  issues. 
A  draft  of  the  plan  and  environmental 
impact  statement  is  expected  to  be 
available  for  public  review  by  the  winter 
of  1998/1999.  Your  input  is  appreciated. 

Dated:  February  13, 1998. 
Daniel  W.  Browm, 

Regional  Director,  Southeast  Region. 
[FR  Doc.  98-5283  Filed  2-27-98;  8:45  am) 

BIIXINQ  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Parte  Service 
isle  Royale  National  Park 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969  the  National  Park  Service 
announces  the  availability  of  the  I>raft 
General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
EIS)  for  Isle  Royale  National  Park.  This 
notice  also  aimounces  pubUc  meetings 
for  the  purpose  of  receiving  pubUc 
conmients  on  the  Draft  GMP/EIS. 

The  purpose  of  the  general 
management  plan  is  to  set  forth  the 
basic  management  philosophy  and  to 
provide  the  strategies  for  addressing 
issues  and  achieving  management 
objectives  over  the  next  15  to  20  years. 
This  Draft  GMP/EIS  describes  and 
evaluates  five  alternatives  for  the 


management  of  Isle  Royale  National 
Park. 

Alternative  A  (No  Action):  Alternative 
A  is  the  no-action,  or  status  quo, 
alternative  and  provides  a  baseline  for 
comparison  of  the  other  four 
alternatives. 

Proposed  Action:  The  proposed  action 
is  the  National  Park  Service's  preferred 
alternative.  It  would  emphasize 
separation  of  uses  and  improvement  of 
visitor  experiences.  Rock  Harbor  and 
Windigo  would  continue  to  be  the  focus 
of  visitor  services.  Some  historic 
structures  would  be  preserved.  Use 
would  be  distributed  fairly  evenly 
across  the  island.  Limits  on  use  would 
be  likely.  Lodging  and  other  services 
would  be  reduced  at  Rock  Harbor. 

Alternative  B:  Alternative  B  would 
expand  facilities  and  services  at  the 
ends  of  the  island  and  create  a  more 
primitive  experience  toward  the  center. 
Cultural  resources  would  be  preserved 
only  at  the  ends  of  the  island.  Use  limits 
would  be  imposed  in  some  zones.  Some 
facilities  in  developed  areas  would  be 
expanded  to  serve  visitors  preparing  to 
enter  the  backcountry. 

Alternative  C:  Alternative  C  would 
scale  back  all  development  to  create  a 
more  primitive  park.  No  interpretive 
media  or  formal  programs  would  be 
offered  on  the  island.  All  cultural^ 
resources  would  be  doctmiented  And 
allowed  to  deteriorate.  A  narrower  range 
of  experiences  would  be  available^ 
Visitor  numbers  would  be  lowereovand 
use  Umits  would  be  instituted  ) 

islandwide.  All  concessions  and  related 
facilities  would  be  removed. 

Alternative  D:  Alternative  D  was 
modified  to  become  the  proposed 
action,  above. 

Alternative  E:  Alternative  E  would 
allow  management  of  the  park  to 
continue  as  it  is  now,  but  visitor 
numbers  would  be  controlled  and 
would  be  low.  Historic  structures  would 
be  preserved  according  to  significance. 
A  variety  of  uses  would  continue  and 
would  take  place  across  the  island. 

The  potential  consequences  of  the 
actions  in  the  alternatives  on  natural 
resources,  cultural  resources,  visitor  use 
and  experiences,  park  operations,  and 
the  socioeconomic  environment  have 
been  evaluated.  In  general,  all 
alternatives  would  better  protect  the 
park's  natural  resources  than  the  current 
management  direction  (alternative  A). 
Alternative  C  would  provide  the  greatest 
benefit  to  natural  resources  but  would 
have  the  most  negative  effects  on 
cultural  resources  and  on  visitor  use. 
The  proposed  action  and  alternative  E 
would  b«st  protect  cultural  resources. 
Impacts  on  park  operations  from  the 
alternatives  would  be  mixed;  the 
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workload  would  remain  roughly  the 
same  (except  in  alternative  C,  where  it 
would  be  reduced),  but  the  emphasis 
would  change  depending  on  the 
alternative.  The  alternatives  would  not 
appreciably  affect  the  socioeconomic 
environment. 

DATES:  Public  meetings  to  solicit 
comment  on  the  Draft  GMP/EIS  will  be 
held  on  the  following  dates:  April  22, 
1998  (St.  Paul.  Minnesota),  April  23 
(Duluth,  Minnesota).  April  24 
(Houghton,  Michigan),  and  April  27 
(Ann  Arbor,  Michigan).  Times  and 
locations  for  the  meetings  can  be 
obtained  by  contacting  Isle  Royale 
National  Park  at  906-482-0986. 
ADDRESSES:  Comments  on  the  Draft 
GMP/EIS  should  be  submitted  no  later 
than  May  15, 1998  to:  Planning  Team 
Leader,  Isle  Royale  General  Management 
Plan,  National  Park  Service,  Denver 
Service  Center-RP,  P.O.  Box  25287, 
Denver,  Colorado  80225. 

Public  review  copies  of  the  Draft 
GMP/EIS  will  be  available  at  the 
following  locations:  Office  of  Public 
Affairs,  National  Park  Service,  1849  C 
Street,  NW,  Washington,  DC  20013; 
Department  of  the  Interior  Natural 
Resource  Library,  1849  C  Street,  NW, 
Washington.  DC  20013;  National  Park 
Service,  Midwest  Regional  Office,  1709 
Jackson  Street,  Omaha,  Nebraska  68102; 
Isle  Royale  National  Park,  800  E. 
Lakeshore  Drive,  Houghton,  Michigan 
49931;  and  local  public  libraries.  The 
Draft  GMP/EIS  can  also  be  viewed  via 
the  Internet  at  http://vvww, nps.gov/ 
planning/cu  rrent.htm . 
FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent  Douglas  A.  Barnard  or 
Chief  Ranger  Pete  Armington  800  East 
Lakeshore  Drive,  Houghton,  Michigan, 
or  at  telephone  number  906-487-7140. 
SUPPL   MENTARY  INFORMATION:  Isle 
Royale  National  Park  was  authorized  by 
the  Act  of  March  3,  1931  (46  Stat.  1514). 

Dated:  February  23, 1998. 
David  N.  Given, 

Deputy  Begional  Director,  Midwest  Fegion. 
IFR  Doc.  98-5282  Filed  2-27-98;  8:45  am] 

BILUNQ  CODE  4910-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Indian  Memorial  Advisory  Committee; 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting  of  Little 
Bighorn  Battlefield  National  Monument 
Advisory  Committee. 

SUMMARY:  This  notice  announces  a 
scheduled  meeting  of  the  Little  Bighorn 


Battlefield  National  Monument 
Advisory  Committee  (a.k.a.  Indian 
Memorial  Advisory  Committee).  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63). 

MEETING  DATE  AND  TIME:  Monday,  March 
30,  1998,  9-12  a.m.  and  1:30-5  p.m.; 
and  Tuesday,  March  31,  1998,  8-12  a.m. 
and  1:30-5  p.m. 

ADDRESSES:  Sheraton  Denver  West 
Hotel,  360  Union  Blvd.,  Lakewood, 
Colorado  80228,  303/987-2000. 

THE  AGENDA  OF  THIS  MEETING  WILL  BE: 
Introductions/opening  remarks, 
administrivia,  minutes  from  last 
meeting,  discuss  follow-up  actions  from 
last  meeting,  update  on  preliminary 
design  drawings  and  presentation  by 
Architectural  and  Engineering  firm, 
presentation  by  National  Park 
Foimdation  representative,  updates  on: 
funding;  budget;  traveling  exhibit;  tribal 
meetings;  presentations  and  lectures. 
The  meeting  will  be  open  to  the  public. 
However,  facilities  emd  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with: 
Superintendent,  Little  Bighoin 
Battlefield  National  Monument,  P.O. 
Box  39,  Crow  Agency,  Montana  59022, 
telephone  (406)  638-2621.  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  Office  of  the  Superintendent  of 
Little  Bighorn  Battlefield  National 
Monument. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  was  established 
under  Title  II  of  the  Act  of  December  10, 
1991,  for  the  purpose  of  advising  the 
Secretary  on  the  site  selection  for  a 
memorial  in  honor  and  recognition  of 
the  Indians  who  fought  to  preserve  their 
land  and  culture  at  the  Battle  of  Little 
Bighorn,  on  the  conduct  of  a  national 
design  competition  for  the  memorial, 
and"*   *   *  to  ensure  that  the  memorial 
designed  and  constructed  as  provided  in 
section  203  shall  be  appropriate  to  the 
monument,  its  resources  and  landscape, 
sensitive  to  the  history  being  portrayed 
and  artistically  commendable." 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  A.  Sutteer,  Chief,  Office  of 
American  Indian  Trust  Responsibilities, 
Intermountain  Region,  National  Park 
Service,  12795  W.  Alameda  Parkway, 
P.O.  Box  25287,  Denver,  Colorado 
80225-0287,  (303)  969-2511. 


Dated:  February  19, 1998. 
Linda  L.  Stoll. 

Assistant  Regional  Director,  Prograni  Review. 
Designated  Federal  Officer,  Intermountain 
Region,  National  Park  Service. 
[FR  Doc.  98-5287  Filed  2-27-98;  8:45  ami 

BILUNG  CODE  4310-7I>-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  21, 1998.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
March  17, 1998. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

CALIFORNIA 

Los  Angeles  County 

Portal  of  the  Folded  Wings  Shrine  to 
Aviation  and  Museum,  10621  Victory 
Blvd.,  North  Hollywood,  98000246 

St.  Andrews  Bungalow  Court,  1514-1544  N. 
St.  Andrews  Pi.,  Los  Angeles,  98000244 

San  Luis  Obispo  County 

Bank  of  Italy,  1245  Park  St.,  Paso  Robles, 
98000245 


COLORADO 
Douglas  County 

American  Federation  of  Himian  Rights 
Headquarters,  9070  S.  Douglas  Blvd., 
Larkspur,  98000247 

GEORGL\ 


Bartow  County 

North  Wall  Street  Historic  District 
(Downtown  Cartersville  MPS),  Roughly 
bounded  by  N.  Wall,  E.  Church,  and  N. 
Gilmer  Sts.,  and  E.  Cherokee  Ave., 
Cartersville,  98000249 

Fulton  County 

Knox  Apartments,  Cauthom  House  and 
Peachtree  Road  Apartments  Historic 
District,  2214-2230  Peachtree  Rd.,  Atlanta, 
98000248 

IOWA 

Kossuth  County 

Land  and  Loan  Office  Building,  123  W.  State 
St..  Algona,  98000250 
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KANSAS 
McPhenon  County 

Johnson  House,  226  W.  Lincoln,  Lindsboig, 
98000251 

LOUISIANA 

Tangipahoa  Parish 

Downtown  Amite  Historic  District,  Roughly 
along  of  Central  Ave.,  Oak  St.,  and 
Mulberry  St,  Amite.  98000252 

MASSACHUSETTS 

Barnstable  County 

West  Falmouth  Village  Historic  District, 
Roughly  along  N.  Shore  Rd.,  from  jet.  of 
MA  28a  and  MA  28,  and  Crocker  Point, 
Fabnouth,  98000253 

Mississipn 

Marshall  County 

McCoy  Administration  Building,  150  E.  Rust 
Ave.,  Holly  Springs,  98000254 

NEW  JERSEY 

Essex  County 

South  Orange  Fire  Department,  Jet.  of  First 
and  Sloan  Sts.,  South  Orange  Village, 
98000255 

Hunterdon  County 

New  Hampton  Historic  District,  Roughly 
along  Musconetcong  River  Rd,  and  Rymon 
Rd.,  Lebanon,  98000257 

Monmouth  County 

St.  Peter's  Episcopal  Church,  31 
Throckmorton  St.,  Freehold  Borough, 
98000256 

NORTH  CAROLINA 

Germanton  Methodist  Church  and  Cemetery 
Main  St.,  jet.  of  Main  St.  and  Willow  St. 
Germanton,  98000259 

OREGON 

Wasco  County 

First  Wasco  County  Courthouse  410  W. 
Second  PI.  The  Dalles,  98000260 

WISCONSIN 

Milwaukee  County 

Milwaukee  County  School  of  Agriculture  and 
Domestic  Economy  Historic  District,  9722 
Watertown  Plank  Rd.,  Wauwatosa, 
98000258 

Request  for  Removal 

A  request  for  removal  has  been  made  for: 

OREGON 

Multnomah  County 

Knights  of  Columbus  Building,  804  SW 
Taylor  St.,  Portland,  90000830 

Wasco  County 

First  Wasco  County  Courthouse,  404  2nd  St., 
The  Dalles,  77001116 

.  [FR  Doc.  98-5274  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availat}ility  of  Procedures 
and  Guidance  for  the  siting  of 
Tetecommunication  Antenna  Sites  in 
Units  of  the  National  Park  Service 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 


SUMMARY:  The  National  Park  Service 
(MPS)  has  available  for  pubUc  review, 
the  proposed  guidance  and  procedures 
document  for  the  siting  of 
Telecommunication  Antenna  Sites  in 
units  of  the  NFS.  This  information  was 
developed  to  provide  guidance  and 
procedures  to  all  units  of  the  National 
Park  System  who  deal  with  requests  for 
establishing  Telecommunication 
Antenna  Sites  in  comphance  with 
section  704(c)  of  the 
Telecommunications  Act  of  1996,  Pub. 
L.  104-104.  At  the  end  of  the  review 
period,  this  material  will  appear  in  the 
NPS  Guidehne  for  Special  Park  Uses 
distributed  to  all  NPS  units.  This 
doaunent  will  provide  guidance  to  park 
managers  concerning  all  aspects  of 
requests  for  siting  Telecommunication 
Antenna  Sites  in  the  National  Park 
System,  from  possible  preUminary,  pre- 
contact  activities  through  final  issuance 
of  a  document  permitting  use  of  the  site. 

Copies  of  the  proposed  guidance 
document  will  be  made  available  upon 
request  by  writing  to:  Dennis  Burnett, 
National  Park  Service.  Ranger  Activity 
Division,  1849  C  St.  NW.  Suite  7408, 
Washington,  DC  20240.  or  by  calling 
202-208-4874.  The  guidance  document 
is  also  available  electronically  as  a 
Microsoft  Word  file  at  the  following  web 
site:  http://www.nps.gov.refdesk/ 
DOrders/index.htm 

DATES:  Written  comments  will  be 
accepted  through  May  1. 1998. 

ADDRESSES:  Comments  should  be 
addressed  to:  Dick  Yoimg,  Special  Park 
Uses  Program  Manager,  C/0  Colonial 
NHP,  P.O.  Box  210,  Yorktown,  VA 
23690. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Young  at  757-698-7846,  or  757-898- 
3400,  ext.  51. 

Dated:  February  18, 1998. 
Chris  Andress, 

Chief,  Ranger  Activities  Division. 

[FR  Doc.  98-5284  Filed  2-27-98;  8:45  am] 

BILLING  CODE  4310-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Recianrwtion 

Notice  of  Request  for  Reinstatement  of 
a  Revised  Previously  Approved 
Information  Collection;  Comment 
Request:  Crop  Acreage  and  Yields  and 
Water  Distritxition 

AGENCY:  Bureau  of  Reclamation, 
Interior. 


ACTION:  Notice  of  request  for  comments. 


SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  is  announcing  an 
opportimity  for  pubUc  comment  on  the 
proposed  reinstatement  of  a  certain 
revised  information  collection.  Under 
the  Pap)erwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  expired  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  for  an  annual  crop  census 
to  be  taken,  along  with  related  statistics, 
on  all  operating  Reclamation  projects. 
DATES:  Comments  on  this  notice  must  be 
received  by  May  1. 1998. 
ADDRESSES:  To  submit  comments  on  the 
information  collection  contact:  Bureau 
of  Reclamation,  Information  Collection 
Officer,  D-7924.  P.O.  Box  25007, 
Denver,  CO  80225-0007:  telephone 
(303)  445-2047;  Internet  address: 
infocoll@do.usbr.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Schluntz.  Program  Analysis 
Office.  D-5200,  P.O.  Box  25007,  Denver, 
CO  80225-0007;  telephone:  (303)  445- 
2901  or  Robert  Hamilton,  Economics 
Branch,  D-8270,  P.O.  Box  25007, 
Denver,  CO  80225-0007;  telephone: 
(303) 445-2724. 

SUPPLEMENTARY  INFORMATION:  The 
annual  crop  census  is  to  be  taken  on  all 
operating  Reclamation  projects,  along 
with  related  statistics,  including  water 
distribution,  primarily  for  use  as  a  tool 
in  administering,  managing,  and 
evaluating  the  Federal  Reclamation 
program.  The  statistics  are  used 
extensively  in  the  administration  of  the 
repayment  and  water  service  contracts. 
They  also  are  used  in  the  determination 
of  the  irrigators  abihty  to  pay  and  in  the 
economic  evaluation  of  the  projects, 
including  benefit/cost  analysis  and 
Class  I  equivalency.  These  statistics  are 
utilized  in  the  determination  of 
subsidies  to  irrigation  and  in  the 
administration  of  foreign  treaties,  such 
as  the  North  American  Free  Trade 
Agreement  (NAFTA),  where  estimates  of 
subsidies  to  agriculture  are  required.  In 
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addition,  the  water  use  is  utihzed 
extensively  to  determine  the 
effectiveness  of  conservation  measures 
and  to  determine  irrigation  water 
requirements.  This  information  will  also 
be  used  by  other  Federal  and  non- 
Federal  programs  to  carry  out  research 
programs  regarding  irrigation  and  water 
use.  Crop  and  water  statistics  are  of 
importance  as  factual  statements  of 
program  accomplishment  and  will  be 
used  as  docvtmentation  for  Government 
Performance  and  ResuUs  Act  (GPRA) 
leouirements. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  Reclamation, 
including  whether  the  information  will 
have  practical  utiUty;  (b)  the  acciu«cy  of 
Reclamation's  estimated  time  and  cost 
burdens  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quaUty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  increased  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Title:  Orop  Acreage  and  Yields  and 
Water  Distribution. 

0MB  No.:  1006-0001. 

Description  of  respondents:  Irrigators 
and  water  user  entities  in  the  17 
Western  States  who  receive  irrigation 
water  service  from  Reclamation 
faciUties.  Also  included  are  entities  who 
receive  other  water  service,  such  as 
municipal  and  industrial  water  through 
Reclamation  facilities. 

Number  of  respondents:  25,000. 

Frequency:  Annually. 

Estimated  completion  time:  An 
average  of  15  minutes  per  response. 

Annual  responses:  25,000. 

Annual  burden  hours:  6,250  hours. 

Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  the  publication. 

Dated:  February  24. 1998. 
J.  Williun  Mdtonald, 

Acting  Director.  Program  Analysis  Office. 
(FR  Doc.  9S-5230  Filed  2-27-98;  8:45  am] 
MLUNQ  CODE  4310-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council's 
Ecosystem  Roundtabie  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Bay-Delta  Advisory 
Council's  (BDAC)  Ecosystem 


Roimdtable  will  meet  to  discuss  several 
issues  including:  additional  proposals, 
designated  actions,  and  focused  grants 
for  FY  98  funding,  revised  planning 
process,  funding  coordination,  CVPIA 
FY  98  budget  and  other  issues.  This 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  to  the 
Ecosystem  Roimdtable  or  may  file 
written  statements  for  consideration. 
dates:  The  Bay-Delta  Advisory 
Council's  Ecosystem  Roundtabie 
meeting  will  be  held  from  9:30  am  to 
3:00  pm  on  Friday,  March  13, 1998  . 
ADDRESSES:  The  Ecosystem  Roundtabie 
will  meet  at  the  Resources  Building, 
1416  Ninth  Street.  Room  1131, 
Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Darling,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  r^ion  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  poUcy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 


agricultural,  environmental,  luban, 
business,  fishing,  and  other  interests 
who  have  a  state  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  Bay-Delta  Advisory 
Council  (BDAC)  to  advise  CALFED  on 
the  program  mitsion,  problems  to  be 
addressed,  and  objectives  for  the 
CALFED  Bay-Delta  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roundtabie  to  provide  input  on  annual 
workplans  to  implement  ecosystem 
restoration  projects  and  programs. 

Minutes  of  the  meeting  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program,  Suite  1155, 1416  Ninth  Street, 
Sacramento,  CA  95814,  and  will  be 
available  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday  within  30  days  following  the 
meeting. 

Dated:  February  23, 1998. 
Roger  Patterson, 

Regional  Director,  Mid-Pacific  Region. 
[FR  Doc.  98-5227  Filed  2-27-98;  8:45  am] 
BILLINQ  CODE  4310-««-M 


DEPARTlilENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 


AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  the  title  described  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  April  1, 1998,  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 
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SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
contained  in  30  CFR  702,  Exemption  for 
Coal  Eirtraction  Incidental  to  the 
Extraction  of  Other  Minerals.  OSM  is 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
uinless  it  displays  a  currently  vahd  OMB 
control  niunber.  The  OMB  control 
number  for  this  collection  of 
information  is  Hsted  in  30  CFR  Part  702, 
which  is  1029-0089. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on 
November  19, 1997  (62  FR  61828).  No 
comments  were  received.  This  notice 
provides  the  public  with  an  additional 
30  days  in  which  to  comment  on  the 
following  information  collection, 
activity: 

Title:  Exemption  for  Coal  Extraction 
Incidental  to  the  Extraction  of  Other 
Minerals,  30  CFR  Part  702. 

OMB  Control  Number  1029-0089. 

Summary:  This  part  implements  the 
requirement  in  Section  701(28)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA), 
which  grants  an  exemption  from  the 
requirements  of  SMCRA  to  operators 
extracting  not  more  than  16  % 
percentage  tonnage  of  coal  incidental  to 
the  extraction  of  other  minerals.  This 
information  will  be  used  by  the 
regulatory  authorities  to  make  that 
determination. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once  and 
annually  thereafter. 

Description  of  Respondents: 
Producers  of  coal  and  other  minerals. 

Total  Annual  Responses:  78. 

Total  Annual  Burden  Hours:  733. 

Send  comments  on  the  ne^d  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 


Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington,  DC  20503, 
and  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW,  Room  210— SIB,  Washington,  DC 
20240. 

Dated:  February  24, 1998. 
Richard  G.  Bryson, 
Chief,  Division  of  Regulatory  Support. 
(FR  Doc.  9»-5235  Filed  2-27-98;  8:45  ami 

BILUNQ  CODE  4310-0»-M 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDtNO  THE  MEETINQ:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  March  9, 1998  at  2:30 
p.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 
STATUS:  Open  to  the  pubUc. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-763-766  (Final) 
(Certain  Steel  Wire  Rod  from  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Venezuela) — briefing  and  vote. 

5.  Outstanding  action  jackets: 
1.  Document  No.  GC-98-001: 

Decision  whether  to  grant  the 
appeals  of  Order  No.  96  in  Inv.  No. 
337-TA-383  (Certain  Hardware 
Logic  Emulation  Systems  and 
Components  Thereof). 
In  accordance  with  Commission 
pohcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  February  24, 1998. 

By  order  of  the  Commission: 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  98-5393  Filed  2-26-98;  10:42  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USrrC  SE-98-003] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 


TIME  AND  DATE:  March  11, 1998  at  11:00 
a.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  hiv.  No.  TA-201-67  (Wheat  Gluten) 
(Remedy  Phase) — briefing  and  vote. 

5.  Outstanding  action  jackets: 
1.  Document  No.  GC-98-001: 

Decision  whether  to  grant  the 
appeals  of  Order  No.  96  in  Inv.  No. 
337-TA-383  (Certain  Hardware 
Logic  Emulation  Systems  and 
Components  Thereof). 
In  accordance  with  Commission 
pohcy,  subject  matter  Usted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  liie 
following  meeting. 

Issued:  February  25, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretaxy. 
[FR  Doc.  98-5395  Filed  2-26-98;  12:01  pmj 

BtlXINQ  CODE  7B20-02-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Ptottce  98-026] 

NASA  Advisory  Council,  Advisory 
Committee  on  the  International  Space 
Station  (ACiSS);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Sp)ace  Administration 
annoWces  a  meeting  of  the  NASA 
Advisory  Council,  Advisory  Committee 
on  the  International  Space  Station. 
DATES:  Thursday,  March  12,  from  8:00 
a.m.  until  5:00  p.m.,  and  Friday,  March 
13,  1997  from  8:00  until  12.00  p.m.  and 
from  2:00  p.m.  imtil  3:30  p.m. 
ADDRESSES:  Lyndon  B.  Johnson  Space 
Center.  Building  1,  Room  966,  Houston, 
TX  77058-3696. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
W.  Michael  Hawes,  Code  ML,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0242. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  seating  capacity  of  the  room,  from 
8:00  a.m.  xmtil  5:00  p.m.  on  Thursday, 
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March  12, 1998.  The  meeting  will 
reconvene  at  8:00  a.m.  antil  12:00  p.m. 
and  from  2:00  p.m.  until  3:30  p.m. 
Friday.  March  13. 1998.  The  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

•  ISS  Status 

•  Assembly  sequence 

•  Software  Development  update 

•  Overview  of  Training  changes  from 
Shuttle  to  Station 

•  Operations  Planning  for  Station 

•  Crew  Time  Utilization 

•  Lessons  Learned  from  Nfir  and  other 
programs 

•  ICM  (Interim  Control  Module) 

•  Response  to  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduUng  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  February  24. 1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc.  9»-5209  Filed  2-27-98;  8:45  am) 

MLUNQ  OOOE  TSIO-OI-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Racords  SchadulM;  Availability  and 
RaqiMSt  for  Comments 

AOeCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Services. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  fpr 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  for 
disposal,  or  reduce  the  retention  period 
for  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  April 
16. 1998.  Once  the  appraisal  of  the 
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records  is  completed.  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Life  Cycle  Management 
Division  (NWML).  National  Archives 
and  Records  Administration.  8601 
Adelphi  Road.  College  Park.  MD  20740- 
6001.  Requesters  must  cite  the  control 
number  assigned  to  each  schedule  when 
requesting  a  copy.  The  control  nimiber 
appears  in  the  parentheses  immediately 
after  the  name  of  the  requesting  agency. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller.  Director.  Modem 
Records  Programs.  National  Archives 
and  Records  Administration,  8601 
Adelphi  Road.  College  Park.  MD  20740- 
6001.  telephone  (301)  713-7110. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehenjive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Agriculture, 
Agricultural  Research  Service  (Nl-310- 


97-1).  Records  related  to  hiunan 
nutrition  research. 

2.  Department  of  Defense  Inspector 
General  (Nl-509-97-1).  Work  papers 
and  background  materials  accumulated 
in  the  course  of  preparing  Congressional 
testimony,  investigating  administrative 
matters  and  conducting  internal 
investigation. 

3.  Department  of  Energy,  Albuquerque 
Operations  Office  (Nl-434-98-1). 
Routine  administrative  and 
housekeeping  files  relating  to  the 
management  of  The  Uraniimi  Mill 
Tailings  Remedial  Action  (UMTRA) 
Project.  Internal  and  external  audit, 
mission  critical  correspondence, 
minutes  of  meetings,  and  certain  other 
primary  program  records  will  be 
retained  as  permanent  records.  Medical, 
training,  and  other  personnel  type 
records  that  document  individual 
exposure  to  radiation  will  be  retained 
for  75  years  prior  to  destruction. 

4.  Department  of  the  Navy  (Nl-NU- 
98-3).  Index  to  intercepted  electronic 
communications  collected  in  the 
conduct  of  investigations.  Actual 
intercepts  are  files  and  maintained  in 
the  appropriate  criminal  or  counter 
intelligence  investigative  case  file.' 

5.  Department  of  State.  All  Foreign 
Service  Posts  (Nl-84-97-6).  Reduction 
in  retention  periods  and  addition  of  new 
items  relating  to  the  issuance  of  .visas. 

Dated:  February  10. 1998. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 
Washington,  DC. 
[FR  Doc.  98-5291  Filed  2-27-98;  8:45  am] 

BIL4JN0  CODE  7515-01-P 


NATIONAL  LABOR  RELATIONS 
BOARD 

National  Lat>or  Relations  Board 
Advisory  Committee  on  Agency 
Procedure 

AGENCY:  National  Labor  Relations 

Board. 

ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  app.  2 
(1972),  and  29  CFR  Sec.  102.136  (1993), 
the  National  Labor  Relations  Board  has 
established  a  National  Labor  Relations 
Board  Advisory  Committee  on  Agency 
Procedure,  the  purpose  of  which  is  to 
provide  input  and  advice  to  the  Board 
and  General  Coimsel  on  changes  in 
Agency  procedures  that  will  expedite 
case  processing  and  improve  Agency 
service  to  the  public.  Notices  of  the 
estabUshment  and  renewal  of  the 
Advisory  Committee  were  published  in 
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the  Federal  Register  on  May  13, 1994 
(59  FR  25128)  and  November  27, 1996 
(61  FR  60311),  respectively. 

As  indicated  in  the  notice  estabUshing 
the  Advisory  Committee,  the  Committee 
consists  of  two  Panels  which  will  meet 
separately,  one  composed  of  Union-side 
representatives  and  the  other  of 
Management-side  representatives. 
Pursuant  to  Section  10(a)  of  FACA,  the 
Agency  hereby  announces  that  the  next 
meetings  of  the  Advisory  Committee 
Panels  will  be  held  on  March  12  (Union- 
side)  and  March  17, 1998  (Management- 
side) 

Time  and  Place 

The  meeting  of  the  Union-side  Panel 
of  the  Advisory  Committee  will  be  held 
at  10:00  a.m.  on  Thursday,  March  12, 
1998,  at  the  National  Labor  Relations 
Board,  1099  14th  Street,  N.W., 
Washington,  D.C.,  in  the  Board  Hearing 
Room,  Rm  11000.  The  meeting  of  the 
Management-side  Panel  of  the  Advisory 
Committee  will  be  held  at  10:00  a.m.  on 
Tuesday,  March  17. 1998,  at  the  same 
location. 

Agenda 

The  agenda  at  the  meetings  of  both 
Advisory  Committee  Panels  will  be:  (1) 
The  Agency's  policies  regarding  the  use 
of  absentee  ballots  in  Agency-conducted 
elections;  (2)  the  Agency's  policies 
regarding  the  use  of  foreign  language 
notices,  foreigti  language  ballots  and 
foreign  language  interpreters  in  Agency- 
conducted  elections;  (3)  the  Agency's 
policies  regarding  the  provision  of 
interpreters  in  imfair  labor  practice 
invesitgaitons  and  hearings;  and  (4)  the 
procedures  followed  by  the  General 
Counsel  imder  Sec.  10(j)  of  the  Act  in 
unfair  labor  practice  cases. 

Public  Participation 

The  meetings  will  be  open  to  the 
pubUc.  As  indicated  in  the  Agency's 
prior  notice,  within  30  days  of 
adjournment  of  the  later  of  the  Advisory 
Committee  Panel  meetings,  any  member 
of  the  public  may  present  written 
comments  to  the  Committee  on  matters 
considered  during  the  meetings.  Written 
comments  should  be  submittal  to  the 
Committee's  Management  Officer  and 
Designated  Federal  Official,  Enid  W. 
Weber,  Associate  Executive  Secretary, 
National  Labor  Relations  Board,  1099 
14th  Street,  N.W.,  Suite  11600, 
Washington,  D.C.  20570-0001; 
telephone:  (202)  273-1937. 
FOR  FURTHER  INFORMATION  CONTACT: 
Advisory  Committee  Management 
Officer  and  Designated  Federal  Official, 
Enid  W.  Weber,  Associate  Executive 
Secretary,  National  Labor  Relations 
Board,  1099  14th  Street,  N.W.,  Suite 
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11600,  Washington,  D.C.  20570-0001; 
telephone:  (202)  273-1937. 

Dated:  February  23. 1998. 
Enid  W.  Weber, 
Associate  Executive  Secretary. 
[FR  Doc.  98-5245  Filed  2-27-98;  8:45  am] 

BILUNG  CODE  754S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  soHcitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  Security  Termination 
Statement;  Request  for  Access 
Authorization;  Request  for  Visit  or 
Access  Approval. 

2.  Current  OMB  approval  number: 
Nos.  3150-0049;  3150-0050;  3150- 
0051. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
NRC  Form  136,  licensee  and  contractor 
employees,  who  have  been  granted  an 
NRC  access  authorization;  NRC  Form 
237,  any  employee  of  approximately  20 
licensees  and  2  contractors  who  will 
require  an  NRC  access  authorization; 
NRC  Form  277,  any  employee  of  two 
current  NRC  contractors  who  (1)  holds 
an  NRC  access  authorization,  and  (2) 
needs  to  make  a  visit  to  NRC,  other 
contractors/Ucensees  or  government 
agencies  in  which  access  to  classified 
information  will  be  involved  or 
imescorted  area  access  is  desired. 

5.  The  number  of  annual  respondents: 
NRC  Form  136,  22;  NRC  Form  237.  22; 
NRC  Form  277,  2. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  NRC  Form  136,  40;  NRC  Form 
237,  16;  NRC  Form  277,  1. 

7.  Abstract:  The  NRC  Form  136  affects 
the  employees  of  licensees  and 
contractors  who  have  been  granted  an 
NRC  access  authorization.  When  access 
authorization  is  no  longer  needed,  the 


completion  of  the  form  apprises  the 
respondent  of  their  continuing  security 
responsibilities.  The  NRC  Form  237  is 
completed  by  licensees,  NRC 
contractors  or  individuals  who  require 
an  NRC  access  authorization.  The  NRC 
Form  277  affects  the  employees  of 
contractors  who  have  been  granted  an 
NRC  access  authorization  and  require 
verification  of  that  access  authorization 
and  need-to-know  in  conjunction  with  a 
visit  to  NRC  or  another  facility. 

Submit,  by  May  1. 1998,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  tree  of  charge 
at  the  NRC  Public  Docimient  Room, 
2120  L  Street,  NW  (lower  level), 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington,  DC,  20555-0001,  or  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  February,  1998. 

For  the  Nuclear  Regxilatory  Commission. 
Brenda  Jo  Shelton. 

NBC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  98-5239  Filed  2-27-98;  8:45  am] 
BILUNO  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  (OMB)  for 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
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ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  of 
continued  approval  of  information 
collection  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Policy  Statement  on  "Criteria 
for  Guidance  of  States  and  NRC  in 
Discontinuance  of  NRC  Regulatory 
Authority  and  Assumption  Thereof  By 
States  Through  Agreement," 
Maintenance  of  Existing  Agreement 
State  Programs,  Requests  for 
Information  Through  the  Integrated 
Materials  Performance  Evaluation 
Program  (IMPEP)  Questionnaire,  and 
Agreement  State  Participation  in  IMPEP. 

3.  Current  OMB  approval  number: 
3150-0183. 

4.  How  often  the  collection  is 
required:  Four  activities  occur  under 
this  collection:  annual  requirements  for 
Agreement  States  to  maintain  their 
programs;  IMPEP  reviews  conducted  no 
less  frequently  than  every  four  years; 
participation  by  Agreement  States  in  the 
IMPEP  reviews;  and,  as  needed,  for 
States  interested  in  becoming 
Agreement  States. 

5.  Who  is  required  or  asked  to  report: 
Any  State  receiving  Agreement  State 
status  by  signing  Section  274b. 
agreements  with  NRC  and  any  State 
interested  in  becoming  an  Agreement 
State.  Presently  there  are  30  Agreement 
States. 

6.  An  estimate  of  the  number  of 
responses:  8. 

7.  An  estimated  number  of  annual 
respondents:  For  the  30  existing 
Agreement  States,  approximately  eight 
are  asked  to  respond  annually.  For 
States  interested  in  becoming  an 
Agreement  State,  an  average  of  one 
every  three  years. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  For  a  State 
interested  in  becoming  an  Agreement 
State:  Approximately  3,600  hours.  For 
Agreement  State  participation  in  10 
IMPEP  team  reviews  (8  State  and  2  NRC 
Regions):  360  hours  (an  average  of  36 
hours  per  review).  For  maintenance  of 
existing  Agreement  State  programs: 
219,600  hours  (an  average  of  7.320 


hours  per  State).  For  Agreement  State 
response  to  8  IMPEP  questionnaires:  360 
hours  (an  average  of  45  hours  per 
program).  The  total  number  of  hours 
annually  is  223,920  hours. 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  States  wishing  to 
become  an  Agreement  State  are 
requested  to  provide  certain  information 
to  the  NRC  as  specified  by  the 
Commission's  Policy  Statement, 
"Criteria  for  Guidance  of  States  and 
NRC  in  Discontinuance  of  NRC 
Regulatory  Authority  and  Assumption 
Thereof  By  States  Through  Agreement." 
Agreement  States  need  to  ensure  that 
the  Radiation  Control  Program  under 
the  Agreement  remains  adequate  and 
compatible  with  the  requirements  of 
Section  274  of  the  Atomic  Energy  Act 
and  must  maintain  certain  information. 
NRC  conducts  periodic  evaluations 
through  IMPEP  to  ensure  that  these 
programs  are  compatible  with  the 
NRC's,  meet  the  applicable  parts  of 
Section  274  of  the  Atomic  Energy  Act, 
and  are  adequate  to  protect  public 
health  and  safety. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW  (lower  level), 
Washington,  D.C.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  April 
1,  1998.  Martin  Offutt,  Office  of 
Management  and  Regulatory  Affairs 
(3150-0183),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  February,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  )o.  Shelton. 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  9&-5238  Filed  2-27-98;  8:45  am) 
BILUNQ  CODE  7S9(MI1-P 
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NUCLEAR  REQULATORY 
COMMISSION 

[Docket  Nos.  5(M24  and  50-425] 

Southern  NuclMr  Operating  Company; 
Vogtie  Electric  Generating  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  Final  Safety  Analysis  Report 
(FSAR)  update  requirements  of  10  CFR 
Part  50.  Section  50.71(e)(4).  for  Facility 
Operating  License  Nos.  NPF-68  and 
NPF-81  issued  to  Southern  Nuclear 
Operating  Company.  Inc.,  et  al.  (the 
licensee)  for  operation  of  the  Vogtie 
Nuclear  Generating  Plant  (VEGP),  Units 
1  and  2.  located  in  Burke  County, 
Georgia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  an 
exemption  from  the  requirements  of  10 
CFR  50.71(e)(4)  regarding  submission  of 
revisions  to  the  VEGP.  Units  1  and  2. 
FSAR.  Under  the  proposed  exemption, 
the  licensee  would  submit  FSAR 
updates  to  the  single,  unified  FSAR  for 
the  two  units  that  comprise  VEGP, 
within  6  months  foUowdng  the  VEGP 
Unit  2  refueling  outage,  not  to  exceed  24 
months  from  the  last  submittal. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  January  23, 1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  provide 
an  exemption  to  the  requirements  of  10 
CFR  50.71(e)(4),  which  requires 
licensees  to  submit  updates  to  their 
FSAR  within  6  months  after  each 
refueling  outage  providing  that  the 
interval  between  successive  updates 
does  not  exceed  24  months.  Since 
VEGP.  Units  1  and  2.  share  a  common 
FSAR,  the  licensee  must  update  the 
same  document  within  6  months  after  a 
refueling  outage  for  either  imit. 
Allowing  the  exemption  would 
maintain  the  FSAR  current  within  24 
months  of  the  last  revision  and  still 
would  not  exceed  a  24-month  interval 
for  submission  of  the  10  CFR  50.59 
design  change  report  for  either  unit. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  issuance  of  the  proposed 
exemption  to  10  CFR  50.71(e)(4)  will 
have  no  environmental  impact.  The 
change  will  not  increase  the  probability 


or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  riiay  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 
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Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  VEGP,  "Final 
Environmental  Statement  related  to  the 
Operation  of  Vogtle  Electric  Generating 
Plant,  Units  1  and  2,"  NUREG-1087, 
dated  March  1985. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  10, 1998,  the  staff 
consulted  with  the  Georgia  State 
official,  Mr.  J.  Setzer,  of  the  Georgia 
Department  of  Natural  Resources, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  prop>osed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January  23, 1998,  which  is 


available  for  public  inspection  at  the 
Commission's  Public  E)ocument  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Burke  County  Library,  412  Fourth 
Street,  Waynesboro,  Georgia. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  February  1998. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 

Director.  Project  Directorate  11-2.  Division  of 
Reactor  Projects— I/U,  Office  of  Nuclear 
Reactor  Regulation. 

[PR  Doc.  98-5240  Filed  2-27-98;  8:45  am) 

BILUNQ  CODE  75M>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 


Sunshine  Act  Meeting 

AGENCY  HOLDtNG  THE  MEEDNQ:  Nuclear 
Regulatory  Commission. 

DATE:  Week  of  March  2, 1998. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  2 

Wednesday,  March  4 

2:00  p.m.     Discussion  of  Management 
Issues  (Closed — Ex.  2) 

Friday,  March  6 

10:30  a.m.    Briefing  by  the  Executive 

Branch  (Closed — Ex.  1) 
11:55  a.m.    Affirmation  Session  (Public 

Meeting)  (if  needed) 

Note:  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording}— (301)  415-1292.  Contact  person 
for  more  information:  Bill  Hill  (301)  415- 
1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://wwrw.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hujidred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  Hke 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhanrc.gov  or 
dkwanrc.gov. 


Dated:  February  25, 1998. 

WilliuB  M.  Hill.  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  98-5397  Filed  2-26-98;  12:01  pm] 

BiLUNG  CODE  7S9»>01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 
Rule  15a-6,  SEC  File  No.  270-0329,  OMB 
Control  No.  3235-0371 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  15a-6  (17  CFR  240.15a-6]  under 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.),  which  provides, 
among  other  things,  an  exemption  from 
broker-dealer  registration  for  foreign 
broker-dealers  that  effect  trades  with  or 
for  U.S.  institutional  investors  through  a 
U.S.  registered  broker-dealer,  provided 
that  the  U.S.  broker-dealer  obtains 
certain  information  about,  and  consents 
to  service  of  process  fi-om,  the  personnel 
of  the  foreign  broker-dealer  involved  in 
such  transactions,  and  maintains  certain 
records  in  connection  therewith. 

These  requirements  are  intended  to 
ensure  (a)  that  the  U.S.  broker-dealer 
will  receive  notice  of  the  identity  of, 
and  has  reviewed  the  background  of, 
foreign  personnel  who  will  contact  U.S. 
institutional  investors,  (b)  that  the 
foreign  broker-dealer  and  its  personnel 
effectively  may  be  served  with  process 
in  the  event  enforcement  action  is 
necessary,  and  (c)  that  the  Securities 
and  Exchange  Commission  has  ready 
access  to  information  concerning  these 
persons  and  their  U.S.  seciuities 
activities. 

It  is  estimated  that  approximately 
2,000  respondents  will  incur  an  average 
burden  of  three  hours  per  year  to 
comply  with  this  rule,  for  a  total  burden 
of  6,000  hours.  The  average  cost  per 
hour  is  approximately  $100.  Therefore, 
the  total  cost  of  compliance  for  the 
respondents  is  $600,000. 
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Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  othar  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  on  or  before  May  1, 1998. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington.  DC  20549. 

Dated;  February  23,  1998. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  98-5253  Filed  2-27-98:  8:45  am) 
BILLING  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23035;  812-11008] 

The  Monitor  Funds,  et  al.;  Notice  of 
Application 

February  24, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  17(b)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPUCAT10N:  Applicants 
seek  an  order  to  permit  the 
reorganization  of  certain  series  of  a 
registered  open-end  management 
investment  company  into  certain  series 
of  another  registered  open-end 
management  investment  company. 
APPUCANTS:  The  Monitor  Funds 
("Monitor  Funds"),  FMB  Funds,  Inc. 
("FMB  Funds"),  and  The  Huntington 
National  Bank  ("Bank"). 
RUNG  DATES:  The  application  was  filed 
on  February  12,  1998.  Applicants  have 
agreed  to  Hie  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  included  in  this 
notice. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 


Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  uie  SEC  by  5:30  p.m.  on 
March  23, 1998,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  Bank,  41  South  High  Street, 
Columbus,  Ohio  43287;  Monitor  Funds 
and  FMB  Funds,  One  Freedom  Valley 
Road,  Oaks,  Pennsylvania  19456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  McDonald,  Jr.,  Senior 
Counsel,  at  (202)  942-0533,  or  Mary  Kay 
Freeh,  Branch  Chief,  at  (202)  942-0564, 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  Monitor  Funds,  a  Massachusetts 
business  trust  consisting  of  eleven 
series,  is  an  open-end  management 
investment  company  registered  under 
the  Act.  Monitor  Growth  Fund,  Monitor 
Intermediate  Government  Income  Fund, 
Monitor  Michigan  Tax-Free  Fund  and 
Monitor  Money  Market  Fund 
(collectively,  "Monitor  Portfolios")  are 
series  of  Monitor  Funds.  FMB  Funds,  a 
Maryland  corporation  consisting  of  four 
series  ("FMB  Portfolios"),  is  an  open- 
end  management  investment  company 
registered  under  the  Act. 

The  Bank,  a  national  banking 
association,  is  the  investment  adviser 
for  both  Monitor  Funds  and  FMB 
Funds.  As  a  national  banking 
association,  the  Bank  is  not  required  to 
register  under  the  Investment  Advisers 
Act  of  1940  ("Advisers  Act"),  pursuant 
to  section  202(a)(ll)(A)  of  the  Advisers 
Act. 

2.  The  Bank,  as  a  fiduciary  for  its 
customers,  owns  of  record  or  controls, 
or  holds  with  power  to  vote,  5%  or  more 
of  the  outstanding  securities  of  each  of 
the  FMB  Portfolios.  In  addition,  the 
Bank  owns  more  than  5%  of  the 
outstanding  voting  securities  of  the 
Monitor  Growth  Fund  and  the  Monitor 
Money  Market  Fund. 


JMI 


3.  On  December  9, 1997,  the  board  of 
directors  of  FMB  Funds,  including  a 
majority  of  the  disinterested  directors, 
approved  and  authorized  an  agreement 
and  plan  of  reoi^anization 
("Reorganization  Agreement")  pursuant 
to  which  each  of  the  Monitor  Portfolios 
will  acquire  a  corresponding  series  of 
the  FMB  Portfolios  with  similar 
investment  objectives.  On  December  17, 
1997,  the  board  of  trustees  of  Monitor 
Funds,  including  a  majority  of  the 
disinterested  directors,  approved  and 
authorized  the  Reorganization 
Agreement.  Pursuant  to  the  terms  of  the 
Reorganization  Agreement,  FMB  Funds 
has  agreed  to  sell  all  of  the  assets  and 
certain  stated  liabilities  of  each  FMB 
Portfolio  to  a  corresponding  Monitor 
Portfolio  in  exchange  for  shares  of  that 
Monitor  Portfolio  ("Reorganization"). 
The  number  of  shares  of  each  class  of 
the  Monitor  Portfolio  to  be  issued  in 
exchange  for  each  FMB  Portfolio  share 
of  each  class  will  be  determined  by 
dividing  the  net  asset  value  of  the 
Monitor  Portfolio  share  of  the 
appropriate  corresponding  class  by  the 
net  asset  value  of  one  FMB  Portfolio 
share  of  such  class. 

4.  Holders  of  Institutional  Shares  of 
the  FMB  Portfolios  will  receive  Trust 
Shares  of  the  corresponding  Monitor 
Portfolio  and  holders  of  Consumer 
Service  Shares  will  receive  Investment 
Shares  of  the  corresponding  Monitor 
Portfolios.  Each  class  of  shares  of  the 
Monitor  Portfolios  has  distribution- 
related  fees,  if  any,  which  are  equal  to 
or  less  than  the  distribution-related  fees 
of  the  shares  of  the  corresponding  class 
of  the  FMB  Portfolio  held  prior  to  the 
Reorganization.  No  sales  charge  will  be 
imposed  in  connection  with  Investment 
Shares  of  the  Monitor  Portfolio  received 
by  FMB  Portfolio  shareholders  in  the 
Reorganization. 

5.  The  investment  objective  of  each 
FMB  Portfoho  and  its  corresponding 
Monitor  Portfoho  are  substantially 
equivalent.  The  investment  policies  and 
restrictions  of  each  FMB  Portfolio  and 
its  corresponding  Monitor  Portfolio  are 
substantially  similar,  but  in  some  cases 
involve  differences  that  reflect  the 
differences  in  the  general  investment 
strategies  utilized  by  the  Monitor  Funds. 

6.  The  boards  of  directors/ trustees 
(the  "Boards")  of  the  Monitor  Funds 
and  the  FMB  Funds  approved  the 
Reorganization  as  in  the  best  interests  of 
existing  shareholders  and  determined 
that  the  interests  of  existing 
shareholders  will  not  be  diluted  as  a 
result  of  the  Reorganization.  The  Bank 
will  be  responsible  for  the  expenses 
incurred  in  connection  with  ihe 
Reorganization. 
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7.  The  Board  of  FMB  Funds 
considered  a  number  of  factors  in 
authorizing  the  Reorganization, 
including:  (a)  the  investment  advisory 
and  other  fees  paid  by  the  Monitor 
Portfolios  and  the  lower  historical  and 
projected  expense  ratios  of  the  Monitor 
Portfolios  as  compared  to  the  historical 
expense  ratios  of  the  FMB  Portfolio;  (b) 
the  potential  economies  of  scale  that 
may  result  from  the  Reorganization  and 
the  potential  related  cost-savings;  (c)  the 
historical  investment  performance 
records  of  the  Monitor  Portfolios  and 
the  FMB  Portfolios;  (d)  the  sales  load 
structure  applicable  to  the  hivestment 
Shares  of  the  Monitor  Portfolios  as 
compared  to  the  higher  sales  load 
structure  of  the  Consumer  Service 
Shares  of  FMB  Portfolios;  (e)  the  greater 
number  of  investment  portfolio  options 
that  would  be  available  to  shareholders 
of  FMB  Portfolios  after  the 
Reorganization  due  to  the  exchange 
privileges  available  within  the  family  of 
Monitor  Funds:  (f)  the  fact  that  the 
Reorganization  will  constitute  a  tax-free 
reorganization  and  that  the  interests  of 
shareholders  will  not  be  diluted  as  a 
resuh  of  the  Reorganization;  and  (g)  the 
Bank's  agreement  to  pay  all  expenses  in 
connection  with  the  Reorganization. 

8.  The  Reorganization  is  subject  to  a 
number  of  conditions  precedent, 
including  requirements  that:  (c)  the 
Reorganization  Agreement  has  been 
approved  by  the  shareholders  of  each 
FMB  Portfoho;  (b)  the  FMB  Funds  and 
the  Monitor  Funds  have  received 
opinions  of  counsel  stating,  among  other 
things,  that  the  Reorganization  will 
constitute  a  "reorganization"  under 
section  368  of  the  Internal  Revenue 
Code  of  1986.  as  amended,  and.  as  a 
consequence,  the  Reorganization  will 
not  result  in  federal  income  taxes  for  the 
FMB  Fimds  or  their  shareholders;  and 
(c)  the  FMB  Portfolios  and  the  Monitor 
Portfolios  have  received  from  the  SEC 
an  order  exempting  the  Reorganization 
from  the  provisions  of  the  Act  as 
requested  in  the  application.  Applicants 
agree  not  to  make  any  material  changes 
to  the  proposed  Reorganization  that 
affect  the  applicant  without  prior  SEC 
approval. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  provides 
that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  aiHliated  person  of 
such  person,  knowingly:  (a)  to  sell  any 
security  or  other  property  to  such 
registered  company;  or  (b)  to  purchase 
from  such  registered  company  any 
security  or  other  property.  Section 
2(a)(3)  of  the  Act  defines  the  term 
"affiliated  person"  of  another  person  to 


include:  (a)  any  person  owning, 
controlling,  or  holding  with  power  to 
vote,  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(b)  any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  by  such 
other  person;  (c)  any  person  controlling, 
controlled  by,  or  under  common  control 
with,  such  other  person;  and  (d)  if  such 
other  person  is  an  investment  company, 
any  investment  adviser  of  the  person. 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a)  of 
the  Act  mergers,  consoHdations,  or 
purchases  or  sales  of  substantially  all  of 
the  assets  of  registered  investment 
companies  that  are  affiliated  persons,  or 
affiliated  persons  of  an  affiliated  person, 
solely  by  reason  of  having  a  common 
investment  adviser,  common  directors, 
and/or  common  officers,  provided  that 
certain  conditions  are  satisfied. 
Applicants  believe  that  the  proposed 
transactions  may  not  be  exempt  under 
rule  17a-8  because  the  Monitor  Funds 
and  FMB  Funds  may  be  affiliated  for 
reasons  other  than  those  set  forth  in  the 
rule.  The  FMB  Portfolios  may  be 
affiliated  persons  of  the  Bank  because 
the  Bank,  as  fiduciary  for  its  customers. 
owTis  of  record  or  controils  or  holds  with 
the  power  to  vote  5%  or  more  of  the 
outstanding  securities  of  each  FMB 
Portfolio.  The  Bank,  in  turn,  is  an 
affiliated  person  of  the  Monitor 
Portfolios  because  the  Bank  serves  as 
investment  adviser  to  the  Monitor 
Funds  and  also  owns  more  than  5%  of 
the  outstanding  voting  shares  of  Monitor 
Grovkrth  Fund  and  Monitor  Money 
Market  Fund.  Conseque^itly,  appUcants 
are  requesting  an  order  pursuant  to 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  to  the  extent 
necessary  to  complete  the 
Reorganization. 

3.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  section  17(a)  of  the  Act  if  evidence 
establishes  that  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

4.  Applicants  submit  that  the 
Reorganization  satisfies  the  provisions 
of  section  17(b)  of  the  Act.  The  Boards, 
including  the  independent  directors/ 
trustees,  have  determined  that  the 
Reorganization  is  in  the  best  interests  of 
the  shareholders  of  the  Monitor  Funds 


and  the  FMB  Funds.  In  approving  the 
Reorganization  Agreement,  the  Boards 
considered:  (a)  that  the  interests  of 
shareholders  will  not  be  diluted;  (b)  that 
the  Funds'  investment  objectives  and 
policies  are  generally  substantially 
identical;  (c)  that  no  sales  charges  will 
be  imposed;  (d)  that  the  conditions  and 
poUcies  of  rule  17a-8  will  be  followed; 
and  (e)  that  no  overreaching  by  any 
affiliated  person  is  occurring. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authorit>'. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  98-5205  Filed  2-27-98;  8:45  ami 

BILUNQ  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-39694;  File  No.  SR-EMCC- 
98-01] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Relating  to  the 
Offering  of  Shares  of  Common  Stock 

February  24, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  notice  is  hereby  give  that  on 
February  18,  1998,  the  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
EMCC-98-01)  as  described  in  Items  I 
and  II  below,  which  items  have  been 
prepared  primarily  by  EMCC.  The 
commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  relates  to 
the  sale  of  common  stock  of  EMCC. 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


'  15  U.S.C.  78s(b)(l). 
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places  specified  in  Item  IV  below. 
EMCC  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organizations 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  May  30. 1997.  EMCC  filed  with 
the  Commission  an  application  on  Form 
CA-1  for  registration  as  a  clearing 
agency.  On  February  13, 1998.  the 
Commission  approved  EMCC's 
appUcation  for  registration  ("registration 
order"). 3  As  described  in  the 
registration  order,  EMCC  is  owned  by 
the  International  Securities  Markets 
Association  ("ISMA"),  the  National 
Securities  Clearing  Corporation 
("NSCC").  and  the  Emerging  Markets 
Traders  Association  ("EMTA").  The 
registration  order  noted  EMCC's 
intention  to  issue  shares  to  those 
entities  that  have  participated  in  an 
contributed  to  EMCC's  development 
fund  to  finance  EMCC's  initial 
operations  ("general  shareholders") 
^«fCC  has  determined  to  issue  these 
shares  at  the  present  time  so  that  funds 
will  be  available  to  pay  expenses  related 
to  its  development.  The  purpose  of  this 
proposed  rule  change  is  to  obtain 
authorization  for  the  share  issuance.'* 
After  the  issuance  and  sale  of  these 
EMCC  shares,  no  entity  will  be  qualified 
to  become  EMCC  member  unless,  in 
addition  to  satisfying  the  other  criteria 
for  membership  set  forth  in  the  rules, 
such  applicant  becomes  a  shareholder  of 
EMCC  (participant  shareholder")  or  an 
affihate  of  a  shareholder  of  EMCC. 

Each  shareholder,  both  general  and 
participant,  will  be  required  to  sign  the 
shareholder  agreement,  which  sets  forth 
provisions  regarding  the  election  of 
directors,  restrictions  on  issuance  and 
transfer  of  shares,  and  voting 
requirements.'  The  shareholder 
agreement  provides  that  no  dividends 
will  be  paid  on  the  shares.  Pursuant  to 
the  shareholder  agreement,  shareholders 
may  sell  or  may  transfer  their  shares 
only  in  compliance  with  the 
shareholder  agreement.  There  is  a  fixed 
price  of  $5,000  per  share  for  the 


'The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  EMCC. 

>  Securities  Exchange  Act  Release  No.  39661 
(February  13, 1998).  62  FR  8711  (order  granting 
temporary  registration  as  a  clearing  agency). 

*The  thirty  entities  that  will  receive  shares  in  this 
issuance  are  listed  on  Exhibit  A,  Annex  1  to 
EMCC's  rule  filing.  All  of  these  entities  are  either 
U.S.  broker-dealers,  LflC  broker-dealers,  U.S.  banks, 
or  non-U.S.  banks. 

'  A  vote  of  eighty  percent  of  the  outstanding 
shares  is  required  to  terminate  the  shareholder 
agreement. 


issuance,  sale,  or  transfer  of  EMCC 
shares  by  a  participant  shareholders 
although  no  assurance  is  given  that  a 
transferee  will  be  available  to  purchase 
EMCC  shares  at  the  time  of  any 
proposed  transfer.  Any  sale  or  transfer 
by  a  participant  shareholder  may  only 
be  to  entities  that  are  already  general  or 
participant  shareholder  of  EMCC  and 
that  agree  to  execute  the  shareholder 
agreement  In  addition,  any  such  sale 
may  only  occur  if  prior  to  such  sale  or 
transfer  EMCC  receives  a  legal  opinion, 
in  a  form  acceptable  to  it,  to  the  effect 
that  such  sale  or  transfer  is  exempt 
under  the  Securities  Act  of  1933.^ 

As  described  in  the  registration  order, 
EMCC's  board  of  directors  is  classified 
into  four  classes.  The  first  three  classes 
are  each  composed  of  five  participant 
directors.  Only  officers  or  partners  of  a 
participant  shareholder  or  of  an  affiliate 
or  subsidiary  of  a  participant 
shareholder  are  eligible  to  serve  as  a 
participant  director.  Shareholders  are 
obligated  to  vote  their  shares  for 
participant  directors  selected  by  the 
nominating  committee  if  no  participant 
nominees  are  submitted  or  for  the 
participant  directors  selected  by  a  vote 
of  the  participants  if  there  is  a  contested 
election.  The  fourth  class  of  directors 
("Class  IV")  consists  of  one  EMTA 
director,  one  ISMA  director,  two  NSCC 
directors,  end  two  directors  selected  by 
the  EMCC  board.  Shareholders  are 
required  to  vote  their  shares  to  elect  the 
directors  selected  by  ISMA,  EMTA. 
NSCC,  and  EMCC's  board. 

Except  upon  written  agreement  of  the 
holders  of  two- thirds  of  the  outstanding 
EMCC  shares,  shareholders  may  not 
vote  (1)  to  amend  or  change  the  EMCC 
certificate  of  incorporation,  the  by-laws 
of  EMCC,  or  the  shareholder  agreement 
or  (2)  to  repurchase  or  to  issue  any 
EMCC  shares.  However,  if  directed  by  a 
board  resolution,  shareholders  must 
vote  (1)  to  amend  or  change  the 
certificate  of  incorporation  relating  to 
the  establishment  of  a  greater  than 
majority  requirement  of  quorum  and 
voting  at  meetings  of  the  board  of 
directors,  the  establishment  of  a 
cumulative  voting  system  for  the 
election  of  directors,  the  classification  of 
directors,  shareholder  rights  to  fix 
consideration  for  no  par  shares, 
shareholder  rights  to  fix  compensation 
of  directors,  and  shareholder  rights  to 
elect  and  to  remove  officers  and  (2)  to 
adopt,  to  amend,  or  to  repeal  any  by-law 
except  those  which  the  board  is 
prohibited  from  adopting,  amending,  or 
repealing  pursuant  to  the  by-laws. 
Shareholders  may  not  vote  to  change  the 
manner  in  which  a  Class  IV  director  is 


elected  or  to  reduce  the  number  of  Class 
rv  directors  except  with  the  unanimous 
consent  of  ISMA.  EMTA,  and  NSCC. 

In  conjimction  with  this  issuance  of 
shares,  EMCC  is  amending  its  articles  of 
incorporation  in  order  to  permit  certain 
actions  to  be  taken  upon  a  two-thirds 
vote  of  the  shareholders  rather  than 
upon  unanimous  vote.  A  two-thirds  vote 
will  be  required  for:  (1)  any  amendment 
or  change  of  the  certificate  of 
incorporation;  (2)  any  adoption, 
amendment,  or  repeal  by  the 
shareholders  of  by-laws  of  EMCC;  (3) 
any  repurchase  of  any  securities  issued 
by  EMCC;  and  (4)  any  issuance  of  any 
securities  by  EMCC. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  and 
specifically  with  the  fair  representation 
requirement  of  Section  17A(b)(3)(C). 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  any  written 
comments  received  by  EMCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(C)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  assure  the  fair  representation  of 
its  shareholders  or  members  and 
participants  in  the  selection  of  its 
directors.'  The  Commission  believes 
that  EMCC's  proposal  is  consistent  with 
its  obligations  imder  the  Act.  EMCC's 
procedures  for  the  election  of  directors, 
which  the  Commission  approved  in  the 
registration  order,  provides  that  other 
than  Class  IV  directors  only  participant 
shareholders  may  serve  on  the  board  of 
directors.  The  rule  change  allows  for 
participants  to  become  shareholders  and 
thus  enhance  their  ability  to  participate 
in  the  governance  of  EMCC.  Therefore, 
the  Commission  believes  that  EMCC's 
proposal  is  consistent  with  its 
obUgations  to  assure  the  fair 
representation  of  participants. 

EMCC  has  requested  tnat  the 
Commission  find  good  cause  for 


•  15  U.S.C.  77a. 


'15U.S.C.  78q-l(b)(3)(C). 


»7 I 1    n. 
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approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubUcation  of  notice  of  the  flHng.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  notice  because  it  will 
permit  EMCC  to  proceed  with  its 
issuance  of  shares  to  general 
shareholders  scheduled  for  February  24, 
1998. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  the  file  number  SR-EMCC-98- 
01  and  should  be  submitted  by  March 
23,  1998. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-98-01)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[PR  Doc.  98-5254  Filed  2-27-98;  8:45  amj 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39696;  RIe  No.  600-23] 

Self-Regulatory  Organizations; 
Qovemment  Securities  Clearing 
Corporation;  Order  Approving 
Application  for  Extension  of 
Temporary  Registration  as  a  Clearing 
Agency 

February  24.  1998. 

Pursuant  to  Sections  17A  and  19(a)  of 
the  Securities  Exchange  Act  of  1934 
("Act"),'  on  October  2,  1997.  the 
Government  Securities  Clearing 
Corporation  ("GSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  an  application 
requesting  that  the  Commission  grant 
GSCC  full  registration  as  a  clearing 
agency  or  in  the  alternative  extend 
GSCC's  temporary  registration  as  a 
clearing  agency  until  such  time  as  the 
Commission  is  able  to  grant  GSCC 
permanent  registration.^  Notice  of 
GSCC's  request  for  p)ermanent 
registration  or  for  extensio-;  of 
temporary  registration  appeared  in  the 
Federal  Register  on  January  15,  1998.^ 
No  comments  were  received.  This  order 
extends  GSCC's  registration  as  a  clearing 
agency  until  February  28,  1999. 

On  May  24, 1988,  the  Commission 
approved  pursuant  to  Sections  17A  and 
.  19(a)  of  the  Act  and  Rule  17Ab2-l(c) 
promulgated  thereunder*  the 
application  of  GSCC  for  registration  as 
a  clearing  agency  for  a  period  of  three 
years.'  The  Commission  subsequently 
has  extended  GSCC's  registration  until 
February  28, 1998.^ 

GSCC  provides  clearance  and 
settlement  services  for  its  members' 
transactions  in  government  securities. 
GSCC  offers  its  members  services  for 
next-day  settling  trades,  forward  settling 
trades,  auction  takedown  activity,  and 
repurchase  agreement  transactions.  In 
connection  with  GSCC's  clearance  and 
settlement  services,  GSCC  provides  a 
centralized  loss  allocation  procedure 
and  maintains  margin  to  offset  netting 
and  settlement  risks. 

At  the  time  of  GSCC's  initial 
registration,  the  Commission  granted 


•  17  CFR  20O.30-3(a)(12). 


'15  U.S.C.  7Bq-l,78s(a). 

'  Letter  from  Sal  Ricca,  President  and  Chief 
Operating  Officer.  GSCC  (September  25.  1997). 

'  Securities  Exchange  Act  Release  No.  39526 
(January  8,  1998),  63  FR  2435. 

M7  CFR  240.17Ab2-l(c). 

'  Securities  Exchange  Act  Release  No.  25740  (Mav 
24.  1988).  53  FR  19839. 

*  Securities  Exchange  Act  Release  Nos.  29067 
(April  22,  1991),  56  FR  14542;  32385  (June  3.  1993). 
58  FR  32405;  35787  (May  31.  1995).  60  FR  30324; 
36508  (November  27, 1995).  60  FR  61719;  37983 
(November  25, 1996).  61  FR  64183;  and  39698  (Mav 
30,  1997).  62  FR  30911. 


GSCC  exemptions  from  the  financial 
responsibility  and  operational  capability, 
standards  of  Sections  17A(b)(3)(B)  and 
17A(b)(4)(B)  of  the  Act  and  from  the  fair 
representation  requirements  of  Section 
17A{b)(3)(C)  of  the  Act.'  The 
Commission  has  since  determined  that 
GSCC  is  in  compliance  with  these 
sections  and  has  eliminated  the 
exemption.*  In  the  order  initially 
granting  GSCC  temporary  registration, 
the  Commission  also  discussed  the  need 
for  GSCC  to  amend  its  standard  of  care 
with  respect  to  functions  affecting  the 
settlement  of  government  securities. 

The  Commission  believes  that  several 
issues  need  to  be  resolved  prior  to  GSCC 
obtaining  permanent  registration.  In 
particular,  the  Commission  is  reviewing 
the  appropriate  standard(s)  of  liability  of 
a  clearing  agency  to  its  members. 
Therefore,  the  Commission  believes  that 
GSCC's  temporary  registration  should  be 
extended  for  an  additional  twelve 
months.^ 

It  is  therefore  ordered  that  GSCC's 
temporary'  registration  as  a  clearing 
agency  be  and  hereby  is  extended 
through  February  28.  1999.  • 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-5255  Filed  2-27-98;  8:45  am) 

BiLUNG  COOe  801(M)1-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  May  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  S.  W..  Suite  5000,  Washington, 


'  15  U.S.C.  78q-l(b)(3)(B).  78q-l(b)(4)(B),  and 
78<}-l(b)(3)(C). 

"  Securities  Exchange  Act  Release  Nos.  36508 
(November  27.  1995).  60  FR  61719  (order  extending 
registration  as  a  clearing  agenc>')  and  39372 
(November  28.  1997),  62  FR  64415  (order  approving 
GSCC's  procedures  for  election  of  directors). 

"The  Commission  expects  to  continue  to  process 
GSCC's  request  for  permanent  registration  during 
this  temporary  registration  p>eriod. 

'"l?  CFR  200.30-3(a)(50)(i). 


JMI 
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D.  C.  20416.  Phone  Number:  202-205- 

6629. 

SUPPLEMENTARY  INFORMATION: 

Title:  "HUBZone  Program 
AppHcation". 

Type  of  Request:  New  Collection. 

Form  No:  N/A. 

Description  of  Respondents:  SBA 
Businesses  Seeking  Certification  as  a 
Qualified  HUBZone  Small  Business 
Concern. 

Annual  Responses:  20,000. 

Annual  Burden:  20.000. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Michael  McHale,  Office  of  Procurement 
Policy  and  Liaison,  Small  Business 
Administration,  409  3rd  Street,  S.W., 
Suite  8800,  Washington.  D.C.  20416. 
Phone  No:202-205-6731.  Send 
comments  regarding  whether  this 
information  collection  is  necessary  for 
the  proper  performance  of  the  function 
of  the  agency,  accuracy  of  burden 
estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Dated:  February  23, 1998. 
Jacqueline  White. 

Chief,  Administrative  Information  Branch. 
[FR  Dpc.  98-5222  Filed  2-27-98;  8:45  am] 
BtLUNQ  CODE  802»-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3057] 

State  of  California 

As  a  result  of  the  President's  major 
disaster  declaration  on  February  9, 
1998, 1  find  that  the  following  counties 
in  the  State  of  California  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  winter  storms  and  flooding 
beginning  on  February  2, 1998  and 
continuing: 

Alameda,  Butte,  Calaveras,  Colusa, 
Contra  Costa,  Glenn,  Humboldt.  Lake, 
Marin,  Mendocino,  Merced,  Monterey, 
Napa,  San  Benito,  San  Francisco,  San 
Joaquin,  San  Luis  Obispo,  San  Mateo, 
Santa  Barbara,  Santa  Clara,  Santa  Cruz, 
Sonoma,  Sutter,  Tehama,  Ventura,  Yolo, 
and  Yuba.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  April  10, 1998,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  November  9, 1998 
at  the  address  listed  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento, 
CA  95853-4795. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  the  State  of  California  may 


be  filed  until  the  specified  date  at  the 
above  location:  Amador.  Alpine,  Del 
Norte.  Fresno.  Kern,  Kings,  Los  Angeles, 
Madera,  arlposa,  Nevada,  Placer, 
Plumas,  Sacramento,  Shasta,  Sierra, 
Siskiyou,  Solano,  Stanislaus,  Trinity, 
and  Tuolumne. 
The  interest  rates  are: 


Physical  Damage: 

HOMEOWNERS  WITH  CREDIT 
AVAILABLE  ELSEWHERE  .... 

HOMEOWNERS  WITHOUT 
CREDIT  AVAILABLE  ELSE- 
WHERE   

BUSINESSES  WITH  CREDIT 
AVAILABLE  ELSEWHERE  .... 

BUSINESSES  AND  NON- 
PROFIT ORGANIZATIONS 
WITHOUT  CREDIT  AVAIL- 
ABLE ELSEWHERE 

OTHERS  (INCLUDING  NON- 
PROFIT ORGANIZATIONS) 
WITH    CREDIT    AVAILABLE 

ELSEWHERE  

For  Economic  Injury 

BUSINESSES  AND  SMALL 
AGRICULTURAL  COOPERA- 
TIVES WITHOUT  CREDIT 
AVAILABLE  ELSEWHERE  .... 


Percent 


7.250 

3.625 
8.000 

4.000 

7.125 

4.000 


located  in  the  contiguous  counties  of 
Collier,  Hendry,  and  Palm  Beach  in  the 
State  of  Florida  may  be  filed  until  the 
specified  date  at  the  above  location. 
The  interest  rates  are: 


The  numbers  assigned  to  this  disaster 
are  305706  for  physical  damage  and 
974100  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nas.  59002  and  59008) 

Dated:  February  12, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  98-5327  Filed  2-27-98;  8:45  am] 

BILUNG  coos  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3058] 

State  of  Florida 

As  a  result  of  the  President's  major 
disaster  declaration  on  February  12. 
1998, 1  find  that  Broward,  Dade,  and 
Monroe  Counties  in  the  State  of  Florida 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms,  high 
winds,  tornadoes,  and  Oooding  which 
occurred  on  February  2-4. 1998. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  April  13. 1998.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  November  12, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 


Percent 

Ptiysical  damage: 

Homeowners   with   aedit   avail- 

- 

able  elsewhere  

7.250 

Homeowners  without  credit  avail- 

able elsewhere  

3.625 

Businesses  with  credit  available 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

4.000 

Others  (including  non-profit  orga- 

nizations) with  credit  available 

elsewhere  

7.125 

For  economic  injury: 

Businesses  and  small  agricultural 

cooperatives     without     credit 

available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  305812  and  for 
economic  injury  the  number  is  974900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  18. 1998. 
Herbert  L.  Mitchell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-5326  Filed  2-27-98;  8:45  am] 

BILUNQ  CODE  SOas-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  «3059] 

Louisiana  (and  Contiguous  Counties  in 
Texas) 

DeSoto  Parish  and  the  contiguous 
Parishes  of  Caddo.  Natchitoches,  Red 
River,  and  Sabine  in  the  State  of 
Louisiana,  and  Panola  and  Shelby 
Counties  in  the  State  of  Texas  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  severe  thimderstorms,  wind, 
and  rain  which  occurred  on  February 
10, 1998.  AppUcations  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  April  23, 1998  and  for 
economic  injury  until  the  close  of 
business  on  November  20, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd..  Suite 
102,  Ft.  Worth,  TX  76155. 

The  interest  rates  are: 


For  physical  damage: 
Homeowners   with 
able  elsewhere  .. 


credit   avail- 


Percent 


7.250 
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Percent 

Homeowners  without  credit  avai^ 

able  elsewhere  

3.625 

Businesses  with  credit  available 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

4.000 

Others  (including  non-profit  orga- 

nizations) with  credit  available 

elsewhere  

7.125 

For  economic  injury: 

Businesses  and  small  agricultural 

cooperatives     without     credit 

available  elsewhere 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  305911  for 
Louisiana  and  306011  for  Texas.  For 
economic  injury  the  niunbers  are 
975200  for  Louisiana  and  975300  for 
Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  20, 1998. 
John  T.  Spotila, 
Acting  Administrator. 
[FR  Doc.  98-5325  Filed  2-27-98;  8:45  am] 

BILLINQ  OOOE  n2S-«1-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  S  3053] 

State  of  North  Carolina 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  February  4, 1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
January  7, 1998  and  continuing.  The 
incident  period  which  was  closed 
effective  January  21, 1998  is  now 
reopened  to  allow  for  additional  damage 
resulting  from  continuing  severe  storms. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  16, 1998  and  for  economic  injury 
the  deadline  is  October  15, 1998. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  9, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  98-5328  Filed  2-27-98;  8:45  am] 
BOXINQ  CODE  ■026-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3049,  AmdL  2] 

State  of  Tennessee 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 


dated  January  5, 1998,  the  above- 
numbered  IDeclaration  is  hereby 
amended  to  include  Johnson  and  Unicoi 
Ck)unties  in  the  State  of  Tennessee  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  flooding,  and  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  January  6, 1998 
and  continuing.  The  incident  period 
which  was  closed  effective  January  21, 
1998  is  now  reopened  to  allow  for 
additional  damage  resulting  from 
continuing  severe  storms. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  previously  designated 
location:  Greene  County,  Teimessee, 
Ashe  and  Madison  Counties  in  North 
Carolina,  and  Grayson  and  Washington 
Coimties  in  Virginia.  Any  counties 
contiguous  to  the  above-named  primary 
coimties  and  not  listed  herein  have  been 
previously  declared  under  a  separate   , 
declaration  for  the  same  occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  13, 1998  and  for  economic  injury 
the  termination  date  is  October  13, 
1998. 

The  economic  injury  number  for  the^ 
State  of  Virginia  is  974000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  6, 1998. 
Bemard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  98-5329  Filed  2-27-«8;  8:45  am] 
MUMQ  CODE  nZS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Request  for  Reinstatennent 
Without  Chartge  of  a  Previously 
Approved  Collection  for  Which 
Approval  Has  Expired 

AQB«V:  Office  of  the  Secretary,  DOT. 
action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  an  extension  for  and  revision  to 
a  currently  approved  information 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  1, 1998. 
ADDRESSES:  Comments  should  be  sent  to 
the  Deputy  Assistant  General  Counsel 


for  Regulation  and  Enforcement,  Office 
of  the  Secretary,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590-0002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  C.  Ashby,  Office  of  the 
Secretary,  Office  of  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  Dspartment  of 
Transportation,  at  the  address  above. 
Telephone:  (202)  366-9306. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  DBE  Awards  and 
Commitments. 

OMB  Control  Number:  2105-0510. 

Expiration  Date:  (Not  Applicable). 

Type  of  Request:  Extension  for  and 
revision  to  a  currently  approved 
information  collection. 

Abstract:  49  CFR  part  23  establishes 
requirements  for  the  Department  of 
Transportation  (DOT)  so  as  to  comply 
with  me  mandates  of  the  Intermodal 
Surfiace  Transportation  and  Efficiency 
Act  (ISTEA)  of  1991  (Pub.  L.  102-240, 
December  18, 1991).  49  CFR  part 
23.49(a)  requires  that  DOT  and  its 
Operating  Administrations  develop  a 
recordkeeping  system  to  monitor,  assess 
and  identify  contract  awards  and 
progress  in  achieving  DBE  subcontract 
goals.  In  addition.  Pub.  L.  102-240 
section  1003(b]  requires  that  each  state 
annually  survey  and  compile  a  list  of 
small  business  concerns  and  the 
location  of  such  concerns,  and  notify 
the  Secretary  of  Transportation  of  the 
percentage  of  such  concerns  controlled 
by  women  and  by  socially  and 
economically  disadvantaged  individuals 
other  than  women.  If  these  reporting 
requirements  were  not  available,  fims 
controlled  by  minorities  would  not 
achieve  the  fullest  possible  participation 
in  DOT  programs,  and  the  E)epartment 
would  not  be  able  to  identify  its 
recipients  and  evaluate  the  extent  to 
which  financial  assistance  recipients 
have  been  awarded  a  reasonable 
amount. 

In  order  to  minimize  the  burden  on 
E)OT  recipients  the  Etepartment  has 
limited  its  informational  request  and 
reporting  frequency  to  that  necessary  to 
meet  its  program  and  administrative 
monitoring  requirements.  The 
informational  request  consists  of  17  data 
items  on  one  page  and  one  attachment, 
to  be  completed  on  an  annual,  semi- 
annual or  quarterly  basis.  It  is  the 
overall  long  range  objective  of  DOT  to 
permit  all  DOT  recipients  to  report  on 
a  yearly  basis  depending  upon  their  past 
experience  in  meeting  their  goals. 

Respondents:  DOT  financially- 
assisted  state  and  local  transportation 
agencies. 

Estimated  Number  of  Respondents: 
1,057. 


UMI 
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Average  Annual  Burden  per 
Respondent:  1  hour. 

Estimated  Total  Burden  on 
Respondents:  20,824  hours  (Including 
19,026  hours  for  recordkeeping) 

This  information  collection  is 
available  for  inspection  at  the  office  of 
Assistant  General  Counsel  for 
Regulation  and  Enforcement  (C-50), 
Office  of  the  General  Counsel,  DOT,  at 
the  address  above.  Copies  of  49  CFR 
part  23  can  be  obtained  from  Mr.  Robert 
C.  Ashby  at  the  address  and  telephone 
number  shovm  above. 

Comments  are  hivited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
(c)  ways  to  enhance  the  quality,  utihty 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
simimarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washiogton,  DC,  on  February  24, 
1998. 

Neil  R.  Eisner, 

Assistant  General  Counsel  for  Regulation  and 
Enforcement. 
(FR  Doc.  98-5260  Filed  2-27-98;  8:45  am] 

BILUNQ  OOOE  4«10-«-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AQBICY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  hi  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection(ICR)  abstracted  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  sohciting  comments  on  the 
following  collection  of  information  was 
pubUshed  on  December  23, 1997,  (62  FR 
67107). 


DATES:  Comments  must  be  submitted  on 
or  before  April  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Street,  ABC-lOO;  Federal 
Aviation  Administration;  800 
Independence  Avenue,  SW.; 
Washington,  DC  20591;  Telephone 
number  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Federal  Aviation 
Administiation,  Flight  Standards 
Customer  Satisfaction  Survey. 

OMB  Control  Number:  2120-0568. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  A  combination  of 
approximately  53,625  airmen,  air 
operators,  or  air  agencies  are  expected  to 
respond. 

Abstract:  The  need  is  for  the  FUght 
Standards  Service  to  survey  customers 
in  keeping  with  our  strategic  initiative 
to  improve  the  quality  of  our  service  by 
anticipating  customer  needs  and 
responding  to  the  public  interest.  The 
action  of  conducting  customer 
satisfaction  surveys  is  consistent  with, 
and  mandated  by,  such  executive  and 
federal  level  issuances  as  the  September 
1993  Presidential  Executive  Order,  Vice 
President  Gore's  Report  of  the  National 
Performance  Review,  and  the  FAA's 
Strategic  Plan.  The  completion  of  this 
survey  is  voluntary.  No  assurance  of 
confidentiality  is  provided  as  the 
respondents  are  not  asked  to  reveal 
information  about  themselves,  except  if 
they  wish  to  do  so  voluntarily  in  the 
comments  section.  Additionally,  we  are 
stating  in  the  questionnaires  themselves 
that  any  names  or  identifying 
information  will  be  redacted  by  the 
contractor  before  a  list  of  comments  is 
turned  over  to  the  FAA. 

Annual  Estimated  Burden  Hours: 
12,741  hours. 

Addresses:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  Are  Invited  On 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Departmant,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued  in  Washington,  DC,  on  February  23, 
1998. 

Vanester  M.  Williams, 
Clearance  Officer,  United  States  Department 
of  Transportation. 
[FR  Doc.  98-5273  Filed  2-27-98;  8:45  am) 

BILUNQ  CODE  4M0-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Fonns  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  0t  seq.),  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  sohciting  comments  on  the 
following  collection  of  information  was 
published  on  August  28, 1997  (62  FR 
45694-45695). 

DATES:  Comments  must  be  submitted  on 
or  before  April  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  D.  McCauley,  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
E.T.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA) 

Title:  Motor  Carrier  Safety  Assistance 
Program  (MCSAP). 

0\fB  Number:  2125-0536. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Affected  Public:  State  MCSAP  lead 
agencies. 

Abstmct:  Sections  401-404  of  the 
Surface  Transportation  Assistance  Act 
of  1982  (STAA)  estabUshed  a  program  of 
financial  assistance  to  the  States' 
implementation  of  programs  for  the 
enforcement  of  (a)  Federal  rules, 
regulations,  standards,  and  orders 
applicable  to  commercial  motor  vehicle 
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safety  and  (b)  compatible  State  rules, 
regulations,  standards,  and  orders.  This 
grant-in-aid  program  is  known  as  the 
Motor  Carrier  Safety  Assistance  Program 
(MCSAP).  The  Intermodal  Surface 
Transportation  Safety  Act  of  1991 
(ISTEA)  added  programs,  such  as  drug 
interdiction,  traffic  enforcement,  and 
size  and  weight  activities  to  the  core 
program  established  by  the  STAA. 
Piusuant  to  the  STAA,  in  order  to 
quaUfy  for  a  grant,  participating  States 
must  submit  a  plan  which  is  adequate 
to  promote  the  objectives  of  Section  402 
and  meet  a  number  of  specified 
requirements.  Section  402(c)  of  the 
STAA  requires  that  the  Secretary,  on  the 
basis  of  reports  submitted  by  the  State 
agency  and  the  Secretary's  own 
inspections  make  a  continuing 
evaluation  of  the  maimer  in  which  each 
State  is  carrying  out  its  approved  plan. 
This  provision  is  implemented  in  49 
CFR  350.19  and  Appendix  B,  paragraph 
G.  In  order  for  the  Secretary  (i.e.  Federal 
Highway  Administration)  to  make  this 
evaluation,  it  is  necessary  for  the  State 
to  provide  and/or  maintain  information 
concerning  past,  present,  and  future 
enforcement  activity.  The  application  by 
a  State  for  a  grant  must  contain  the 
information  required  by  49  CFR  350.9  or 
350.11,  250.13  and  250.15.  This 
information  is  necessary  to  enable  the 
FHWA  to  determine  whether  a  State 
meets  the  statutory  and  administrative 
criteria  to  be  eligible  for  a  grant.  It  is 
necessary  that  a  State's  work  activities 
and  accomplishments  be  reported  so 
that  FHWA  may  monitor  and  evaluate  a 
State's  progress  under  its  approved  plan 
and  make  Uie  determinations  and 
decisions  required  of  49  CFR  350.19, 
350.23,  and  350.25. 

Estimated  Total  Annual  Burden: 
14,498  hours. 

Addresses:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW., 
Washington,  1X2  20503,  Attention 
FHWA  Desk  Officer.  Comments  are 
invited  on:  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Issued  in  Washington,  DC,  on  February  20, 
1998. 

Vanester  M.  Williams, 

Qeamnce  Officer.  United  States  Department 
of  Tmnsportation. 

[FR  Doc.  98-5279  Filed  2-27-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 

[USCQ-M-3553] 

Marine  Transportation  System: 
Waterways,  Ports,  aiKl  their  Intennodal 
Connections 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting;  request  for 

comments. 

SUMMARY:  The  Coast  Guard  and  the 
Maritime  Administration,  together  with 
several  other  federal  agencies,  are 
holding  seven  two-day  regional 
listening  sessions  to  receive  information 
concerning  the  current  state  and  future 
needs  of  the  U.S.  marine  transportation 
system — the  waterways,  ports,  and  their 
intermodal  connections.  These  listening 
sessions  are  a  first  step  in  developing  a 
customer-based  strategy  to  work 
together  to  ensure  waterways,  ports,  and 
their  intermodal  connections  meet  user 
and  public  expectations  for  the  2l*< 
century.  The  information  provided  at 
the  regional  listening  sessions  will  be 
presented  at  a  national  conference  in  the 
fall  of  1998. 

DATES:  The  meeting  in  New  Orleans,  LA 
will  be  on  March  31, 1998,  firom  9  a.m. 
to  3  p.m. 

ADDRESSES:  The  meeting  in  New 
Orleans,  LA  will  be  held  at  the  Port  of 
New  Orleans,  1320  Port  of  New  Orleans 
Place,  New  Orleans,  LA  70130. 

You  may  mail  comments  to  the 
Docket  Management  Facility,  (USCG- 
1998-3553),  U.S.  Department  of 
Transportation  (DOT),  400  Seventh 
Street  SW.,  Washington,  DC  20590- 
0001,  or  deliver  them  to  room  PL—401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  holidays. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  above  address  between 
10  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  electronically  access  the 
public  docket  for  this  notice  on  the 
Internet  at  http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  public  docket, 
contact  Carol  Kelley,  Coast  Guard 
Dockets  Team  Leader  or  Paulette  Twine, 
Chief,  Documentary  Services  Division, 
U.S.  Department  of  Transportation, 
telephone  202-366-9329;  for 
information  concerning  the  notice  of 
meeting  contact  Joyce  Short,  U.S.  Coast 
Guard  {G-M-2),  2100  Second  St..  SW, 
Washington,  DC  20593-0001,  telephone 
202-267-6164. 

SUPPLEMENTARY  INFORMATKM: 

Other  Regi(mal  I.i»f«ning  Seanons 

This  notice  annoimces  the  first  of 
seven  two-day  regional  listening 
sessions.  Other  sessions  are  being 
planned  for  Portland,  OR;  Oakland,  CA; 
St.  Louis,  MO;  Cleveland,  OH;  New 
Yoric,  NY;  and  Chariest on.SC.  The  dates 
and  locations  of  these  sessions  will  be 
published  in  a  separate  Federal  Kagiater 
notice. 

Request  for  Comments 

We  encourage  interested  persons  to 
participate  in  this  information-gathering 
initiative  by  submitting  written  data, 
views,  or  other  relevant  documents. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (USCG-1998-3553), 
and  the  reasons  for  each  comment. 
Please  submit  all  comments  and 
attachments  in  an  imbound  format,  no 
larger  than  8V2  x  11  inches,  suitable  for 
copying  and  electronic  filing  to  the  DOT 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  your 
comments,  enclose  a  stamped,  self- 
addressed  post  card  or  envelope. 

Comments  received,  whether 
submitted  in  writing  to  the  docket,  or 
presented  during  the  regional  Ustening 
sessions,  will  be  considered  in 
preparing  the  agenda  of  a  national 
conference  in  the  fall  1998. 

Background 

The  marine  transportation  system 
includes  waterways,  ports,  and  their 
intermodal  connections  with  highways, 
railways,  and  pipelines.  The  marine 
transportation  system  links  the  United 
States  to  overseas  markets  and  is 
important  to  national  security  interests. 
Excluding  Mexico  and  Canada,  over 
95%  of  U.S.  foreign  trade  by  tonnage  is 
shipped  by  sea,  and  14%  of  U.S.  inter- 
city freight  is  transported  by  water. 

Forecasts  show  that  U.S.  foreign 
ocean  borne  trade  is  expected  to  more 
than  double  by  the  year  2020;  and 
commuter  ferries,  recreational  boating 
and  other  recreational  uses  of  the 
waterway  are  expected  to  increase. 
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placing  even  greatei*  demands  on  the 
marine  transportation  system. 

Many  federal  agencies,  state  and  local 
governments,  port  authorities,  and  the 
private  sector  share  responsibility  for 
the  marine  transportation  system.  The 
economic,  safety,  and  environmental 
implications  of  aging  infrastructure, 
inadequate  chaimels,  and  congested 
intermodal  connections  will  become 
more  critical  as  marine  traffic  volume 
increases. 

To  meet  these  challenges,  the 
Etopartment  of  Transportation  is 
pursuing  the  development  of  a 
customer-based  strategy,  in  partnership 
with  others  responsible  for  waterways, 
ports,  and  their  intermodal  connections. 
The  strategy  will  be  aligned  with  the 
principles  of  the  National  Performance 
Review,  will  provide  better  delivery  of 
Federal  services,  and  provide  a  means  to 
improve  the  nation's  waterways,  ports, 
and  their  intermodal  connections  to 
meet  user  needs  and  public  expectations 
for  the  21st  century. 

The  regional  listening  sessions  will 
build  upon  information  from  other 
E)epartment  of  Transportation-led   , 
outreach  activities  that  identified  issues 
of  significance  to  the  marine 
transportation  system.  For  example,  in 
1997  workshops  addressed  the  impact 
of  larger  container  ships;  in  1994 
outreach  sessions  led  to  an  action  plan 
to  improve  the  dredging  process  in  the 
United  States;  and  in  1993  port  visits 
identified  land-side  intermodal  access 
impediments. 

The  Secretary  of  the  Department  of 
Transportation  will  host  a  national 
conference  in  the  fall  of  1998.  That 
conference  urill  address  key  issues 
raised  by  the  regional  listening  sessions 
and  written  comments.  The  purpose  of 
the  national  conference  will  be  to 
address  these  issues,  develop  solutions, 
and  explore  potential  strategies  to 
implement  these  solutions.  The 
conference  will  also  develop  a  vision  for 
an  improved  and  more  cooperative 
approach  to  the  delivery  of  Federal 
services. 

Objective  and  Issues 

The  objective  of  these  regional 
listening  sessions  and  the  request  for 
comments  is  to  receive  information  from 
the  general  public  and  user  perspective 
to  identify  concerns  about  the  current 
state  and  future  needs  of  our  waterways, 
ports,  and  their  intermodal  connections. 
We  need  to  identify  the  most  critical 
issues  that  should  be  addressed  to  meet 
the  challenges  likely  to  be  faced  by  our 
marine  transportation  system.  We 
particularly  need  to  identify  those  areas 
where  the  Federal  government  should 
improve  existing  services  or  provide 


future  assistance  in  addressing  these 
issues. 

We  specifically  are  interested  in 
information  on  the  following  questions 
for  each  component  of  the  marine 
transportation  system:  waterways,  the 
ports,  and  their  intermodal  connections: 

•  Currently,  what  elements  work  best 
in  your  region  and  why? 

•  Currently,  what  are  the  most 
significant  problems  in  your  region? 

•  What  are  the  obstacles  to  resolving 
these  problems? 

•  What  is  your  vision  of  a  marine 
transportation  system  that  will 
accommodate  the  growing  and 
competing  demands  of  the  future? 

•  What  changes,  additions,  and  types 
of  assistance  are  needed  to  achieve  your 
vision? 

Format  of  Regional  Listening  Sessions 

The  first  day  of  each  regional  listening 
session  will  be  an  open  forum  to  receive 
views  and  opinions  from  the  public 
concerning  the  current  state  and  future 
needs  of  our  waterways,  ports  and  their 
intermodal  connections.  Persons 
wishing  to  make  oral  presentations 
should  notify  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  no 
later  than  the  day  before  the  meeting. 
Written  material  may  be  submitted 
before,  during,  or  after  the  meeting. 
Speakers  are  encouraged  to  provide  a 
written  copy  of  their  comments  since 
time  limits  may  be  needed  to 
accommodate  all  speakers,  and 
summary  notes  will  be  made  of  oral 
comments. 

The  second  day  of  each  regional 
listening  session  will  be  a  structured 
focus  group  format.  A  representative 
cross  section  from  the  region's  ports, 
terminals,  stevedores,  pilots,  vessel 
operators,  railroads,  truckers, 
environmental  community,  and  others 
will  be  selected  to  provide  expert  views 
on  the  current  state  and  future  needs  of 
our  marine  transportation  system. 

A  summary  of  each  regional  listening 
will  be  placed  in  the  public  docket  and 
will  be  available  for  public  review  and 
comment. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  person  under  FOR 
FURTHER  INFORMATION  CONTACT  as  soon 
as  possible. 


JMI 


Dated:  February  25. 1998. 
R.C.  North, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

[PR  Doc.  98-5296  Filed  2-27-98;  8:45  am] 

BILUNQ  CODE  4010-14-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemeking  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  pubUc  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  Aircraft 
Certification  Procedures  Issues. 

DATES:  The  meeting  will  be  held  on    . 

March  19, 1998  from  9:00  a.m.  to  12:00 

noon. 

ADDRESSES:  The  meeting  vtrill  be  held  at 

the  General  Aviation  Manufacturers 

Association,  1400  K  Street  NW, 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angela  O.  Anderson,  (202)  267-9681, 
Office  of  Rulemaking  (ARM-200),  800 
Independence  Avenue,  SW, 
Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C,  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  aircraft  certification 
procedures  issues.  This  meeting  will  be 
held  March  19, 1998,  at  9:00  a.m.,  at  the 
General  Aviation  Manufacturers 
Association.  The  agenda  for  this 
meeting  will  include  progress  reports 
from  the  Production  Certification  and 
Parts  Manufacturing  Working  Group, 
the  Delegation  Working  Group  and  the 
ICPTF  Working  Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 


Federal  Register /Vol.  63,  No.  40 /Monday,  March  2,  1998 /Notices 


10259 


heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  February  25, 
1998. 
Brian  A.  Yanez, 

Assistant  Executive  Director  for  Aircraft 
Certification  Procedures  Issues,  Aviation 
Rulemaking  Advisory  Committee. 

(FR  Doc.  98-5294  Filed  2-27-98;  8:45  am] 

BILUNG  CODE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Ontario  International  Airport,  Ontario, 
CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT.  ■ 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Ontario 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Administration  (14  CFR  Part 
158). 

DATES:  Comments  must  be  received  on 
or  before  April  1, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triphcate  to:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Room  3024, 
Lavradale.  CA  90261 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Mr.  Gerald  K. 
Lee,  Deputy  Executive  Director  at  the 
following  address,  Los  Angeles  World 
Airports,  1  World  Way,  Los  Angeles,  CA 
90045-5803. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Los  Angeles 
World  Airports  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Milligan,  Supervisor, 
Standards  Section,  Airports  Division, 
Federal  Aviation  Administration,  15000 
Aviation  Blvd.,  Room  3024,  Lawndale, 
CA  90261,  Telephone  (310)  725-3621. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 


comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Ontario  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
tX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  28, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Los  Angeles  World 
Airports  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
29.  1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  PFC  No.  97- 
03-C-OO-ONT. 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
1998. 

Proposed  charged  expiration  date: 
January  1,  2003. 

Total  estimated  PFC  revenue: 
$45,680,000. 

Brief  description  of  the  proposed 
projects:  Project  1 — Land  acquisition  for 
development  consisting  of  three  (3) 
parcels  (approximately  216.3  acres); 
Project  2 — Noise  mitigation,  including 
soundproofing  of  residences  and  land 
acquisition  for  noise  compatibility. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  Air 
Taxi  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Los  Angeles  World  Airports. 

Issued  in  Los  Angeles,  California,  on 
February  12, 1998. 
Ellsworth  L.  Chan, 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Region. 

(FR  Doc.  98-5200  Filed  2-27-98;  8:45  am] 
BIUMG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Tarrant  County,  Texas 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  a  Notice 
of  Intent  (NOI)  to  advise  the  public  that 
the  scope  of  the  environmental  impact 
statement  (EIS)  for  the  proposed  State 
Highway  199  project  (S.H.  199)  in 
Tarrant  County,  Texas,  will  be  revised. 
The  project  was  initially  plemned  to  be 
studied  in  a  single  EIS.  A  NOI  was 
published  in  the  March  18, 1987, 
Federal  Register.  After  preliminary 
environmental  analysis  it  was 
determined  that  the  project  should  be 
separated  into  two  project  segments, 
each  with  independent  utility,  logical 
termini,  and  which  did  not  restrict 
future  transportation  considerations. 
Accordingly,  a  second  NOI  was 
published  December  28,  1989, 
addressing  the  need  to  revise  the  scope 
of  the  proposed  project  £md  the 
environmental  classification.  This  third 
NOI  will  further  revise  the  scope  of  the 
proposed  project  and  environmental 
classification.  This  revision  will  result 
in  two  separate  project  segments,  each 
vfith  independent  utility,  logical 
termini,  and  which  do  not  restrict  future 
transportation  considerations.  For  the 
third  revision  one  segment  is  from  FM 
1886  easteriy  to  IH  820  and  the  other 
from  IH  820  easterly  to  proposed  SH 
121.  The  project  for  which  an  EIS  is 
being  prepared  extends  from  proposed 
S.H.  121  westerly  to  I.H.  820. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  C.  Waidelich,  District  Engineer, 
Federal  Highway  Administration,  826 
Federal  Office  Building,  300  E.  8th 
Street,  Austin,  Texas  78701,  Telephone 
(512)  916-5988. 

SUPPLEMENTARY  INFORMATION:  The  limits 
for  the  original  NOI  were  between  the 
proposed  S.H.  121  interchange  near  the 
Fort  Worth  Central  Business  District 
(CBD)  to  Spur  344  in  Azle.  A  NOI, 
published  December  28, 1989,  was  for 
revising  the  scope  of  the  proposed 
project  and  environmental 
classification.  The  segment  from  the 
proposed  S.H.  121  interchange 
northwesterly  to  F.M.  1886  remained  an 
EIS.  The  segment  from  F.M.  1886 
northwesterly  to  Azle  was  approved 
with  a  Finding  of  No  Significant  Impact. 
However,  the  environmental  studies  in 
progress  have  found  that  impacts  will 
not  be  significant  within  the  section  of 
S.H.  199  from  LH.  820  to  F.M.  1886  and 
the  project  scope  should  be  further 
revised  into  two  project  segments. 
Therefore,  the  FHWA,  in  cooperation 
with  the  Texas  Department  of 
Transportation  (TxDOT),  will  continue 
the  environmental  analysis  and  prepare 
separate  environmental  documents  for 
the  improvements  to  S.H.  199.  The 
limits  of  the  first  project  from  the 
proposed  S.H.  121  interchange  to  I.H. 
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820  will  be  evaluated  and  an  EIS  will  be 
prepared.  The  EIS  process  was  selected 
because  the  proposed  project  lies 
primarily  within  a  densely  developed 
urban  area.  This  area  has  the  potential 
for  greater  social,  economic,  and 
environmental  impacts  than  any  other 
section.  Alternate  routes  for 
development  along  with  public 
consensus  for  the  preferred  alignment 
alternative  will  be  addressed  in  the  EIS. 
This  highway  portion  connects  the 
Forth  Worth  CBD  wi\h  the  Cities  of 
River  Oaks,  Samson  Park,  and  Lake 
Worth  in  northwestern  Tarrant  County. 
It  will  provide  residents  and  businesses 
of  these  cities  with  improved  travel 
within  the  corridor.  An  Environmental 
Assessment  will  be  prepared  for  the 
second  project  from  I.H.  820  to  F.M. 
1886. 

The  proposed  facility  will  be  a  six  to 
eight  lane  divided  freeway  with 
auxiliary  lanes  where  needed.  The 
project  will  include  frontage  road 
construction  and  there  wrill  be  full 
control  of  access  along  the  length  of  the 
facility.  Right  of  way  will  vary  between 
73  and  137  meters  (240  and  450  feet). 
All  existing  at-grade  crossings  will  be 
eliminated  and  grade  separations  or 
interchanges  will  be  constructed  at 
major  thoroughfares. 

S.H.  199  is  currently  a  basic  4  lane 
urban  expressway  with  limited  access 
control  and  is  the  principal 
transportation  facility  in  northwest 
Tarrant  County.  No  other  parallel 
h«eways  or  principal  artery  exists 
within  the  S.H.  199  corridor.  Committed 
congestion  reduction  strategies  for  the 
S.H.  199  corridor  consist  of  the  regional 
Transportation  Demand  Management 
Program  that  includes  Employee  Trip 
Reduction  programs  and  area-wide 
ridesharing.  All  reasonable  existing  and 
future  alternate  modes  of  transportation 
available  to  the  corridor  will  not 
sufficiently  lower  the  projected  2016 
traffic  volume  to  the  desired  level  of 
service.  The  proposed  expansion  will 
safely  and  efficiently  provide  for  the 
mobility  needs  of  the  area.  A  project 
concept  conference  with  local  officials 
was  held  April  7, 1987.  In  1987,  two 
public  meetings  were  held  to  discuss 
alternate  routes  for  the  proposed  project. 
A  third  public  meeting  was  held  in 
1988. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

David  L.  Gibbs, 

Acting  Division  Administrator,  Austin,  Texas. 
[FR  Doc.  98-4934  Filed  2-27-98;  8:45  am) 

BtLUNO  COK  4910-22-M 


DEPARHMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
the  Federal  safety  laws  and  regulations. 
The  petition  is  described  below, 
including  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Long  Island  Rail  Road 

IFRA  Docket  Number  LI-95-1] 

The  Long  Island  Rail  Road  (LIRR) 
seeks  to  extend  a  previously  granted 
temporary  waiver  of  compliance  with 
certain  provisions  of  the  Locomotive 
Safety  Standards  (49  CFR  229).  LIRR  is 
seeking  relief  from  the  requirements  of 
§  229.13S  that  all  trains  operating  over 
30  mph  shall  be  equipped  with  an  event 
recorder  by  May  5, 1995.  LIRR  requests 
the  compUance  date  be  extended  to 
December  31, 1999.  The  railroad  states 
they  have  experienced  numerous 
problems  with  test  units  designed  for 
their  MU  locomotive  fleet  and  this  has 
caused  significant  delays  in  installations 
of  the  event  recorders. 

Metro-North  Railroad 

[FRA  Dodcet  Number  LI-94-10] 

The  Metro-North  Raihoad  (MNCW) 
seeks  to  extend  a  previously  granted 
temporary  waiver  of  compliance  with 
certain  provisions  of  the  Locomotive 
Safety  Standards  (49  CFR  229).  MNCW 
is  seeking  relief  from  the  requirements 
of  §  229.135  that  all  trains  operating 
over  30  mph  shall  be  equipped  with  an 
event  recorder  by  May  5, 1995.  MNCW 
requests  the  compliance  date  be 
extended  to  December  31, 1999.  The 
railroad  states  they  have  experienced 
nimierous  problems  with  test  units 
designed  for  their  MU  locomotive  fleet 
and  this  has  caused  significant  delays  in 
installations  of  the  event  recorders. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 


submitting  written  reviews,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  nimiber  (e.g.,  Waiver 
Petition  Docket  Nimiber  LI-95-1  and 
LI-94-10),  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  Chief 
Counsel,  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Communications  received  within 
45  days  horn  the  publication  of  this 
notice  will  be  considered  by  FRA  before 
final  action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  at  FRA's 
temporary  relocation  at  1120  Vermont 
Ave  N.W.,  room  7051,  Washington,  D.C. 
20005.         j 

Issued  in  Washington,  D.C  on  February  24, 
1998. 
Grady  C  Cothan, 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development 

[FR  Doc.  98-5320  Filed  2-27-98:  8:45  am] 

BILUNO  OOOE  «1(MM-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doclcst  No.  33388] 

CSX  Corporation  and  CSX 
Transportation  Inc.,  Norfolk  Southern 
Corporation  and  Norfolk  Southern 
Raihway  Company— Control  and 
Operating  Leases/Agreements 
— Conrail,  inc.  and  Consolidated  Rail 
Corporatton 

AGENCY:  Surface  Transportation  Board 
action:  Notice  of  availability  of 
additional  environmental  information 
on  the  Proposed  Conrail  Acquisition 
and  Opportunity  for  public  review  and 
comment  by  those  who  could  be 
affected  by  that  information. 

summary:  On  December  12, 1997,  the 
Surface  Transportation  Board's  (Board) 
Section  of  Environmental  Analysis 
(SEA)  issued  a  E>raft  Environmental 
Impact  Statement  (Draft  EIS)  for  the 
Proposed  Acquisition  of  Conrail  by    « 
Norfolk  Southern  (NS)  and  CSX. 
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Comments  on  the  Draft  EIS  were  due 
February  2,  1998.  In  its  continuing 
process  of  evaluation,  SEA  has 
identiSed  some  additional  potential 
hazardous  materials  transportation 
safety,  noise,  and  highway/rail  at-grade 
crossing  safety  and  delay  impacts  of  the 
Proposed  Acquisition.  This  information 
was  not  included  in  the  Draft  EIS  and 
is  based  in  part  on  updated  data  that 
was  not  received  until  after  the  Draft  EIS 
was  issued.  Specifically,  (1)  on 
November  24, 1997,  CSX  advised  SEA 
that  it  would  revise  its  calculation  of  the 


transportation  of  hazardous  materials 
due  to  an  error  in  methodology;  (2)  on 
December  23, 1997  and  February  20, 
1998.  CSX  provided  SEA  with  the 
revised  hazardous  materials 
transportation  safety  data;  and  (3)  SEA 
identified  sensitive  receptors  within 
noise  contours  using  aerial  photographs 
and  more  precise  analytical  tools,  such 
as  geographic  information  systems 
(CIS),  that  were  not  available  prior  to 
SEA  completing  the  Draft  EIS. 

SEA's  additional  analysis  has 
identified  four  rail  line  segments  with 


potential  hazardous  materials 
transportation  safety  impacts  that  SEA 
did  not  identify  as  such  in  the  Draft  EIS. 
In  addition,  SEA  has  identified  eight  rail 
line  segments  that  now  may  warrant 
noise  mitigation.  Although  SEA  had 
identified  these  segments  in  the  Draft 
EIS  as  being  potentially  affected  by 
noise,  SEA  did  not  recommend  noise 
mitigation  for  them  in  the  Draft  EIS.  The 
affected  rail  line  segments  and  their 
locations  that  fall  into  these  two 
categories  include: 


Segment  description 

Affected 
counties/cities 

New  Hazarcjous  Material  Transport  Safety  Segments: 

NJ  Cabin,  KY  to  Columbus,  OH  

CP  Newtown  Jet.,  PA  to  CP  Wood,  PA  

CP  Wood,  PA  to  Trenton,  NJ  

Deshler,  OH  to  Toledo,  OH  

Segments  That  May  Wanant  Noise  Mitigation: 

Warsaw.  IN  to  Tolleston,  IN 

Sinns,  PA  to  Brownsville,  PA 

Riverton  Jet.,  VAto  Roanoke,  VA  

Coming,  NY  to  Geneva,  NY  

Alexandria,  IN  to  Munde,  IN 

Bellevue,  OH  to  Sandusky  Dock,  OH 

Elmore,  WV  to  Deepwater,  WV 

Deepwater,  WV  to  Fola  Mine,  WV  

KY:  Greenup  County;  OH:  Franklin,  Pickaway,  Pike,  Ross,  and  Scioto 
Counties;  Cities  of  Columbus,  Cirdeviile.  Chillicottie,  and  Ports- 
mouth. 

Bucks,  Montgomery,  and  Philadelphia  Counties;  City  of  Philadelphia. 

PA:  Bucks  County;  NJ:  Mercer  County;  City  of  Ewing. 

Henry  and  Wood  Counties. 

Kosciusko.  La  Porte,  Lake,  Marshall,  Porter,  and  Starke  Counties; 

Cities  of  Gary,  Hobart.  Lake  Station,  Plymouth,  Portage,  Valparaiso. 

and  Warsaw. 
Allegheny,  Fayette,  and  Westmoreland  Counties;  Cities  of  Clairton. 

McKeesport,  and  Monessen. 
Augusta,  Botetourt,  Clarke.  Page,  Roanoke,  Rockt>ridge,  Rockingham, 

and  Wan-en  Counties;  Cities  of  Buena  Vista,  Roanoke,  and  Waynes- 
boro. 
Chemung,  Ontario,  Schuyler,  Steuben,  and  Yates  Counties;  Cities  of 

Coming  and  Geneva. 
Delaware  and  Madison  Counties;  Cities  of  Alexandria  and  Muncie. 
Erie  and  Huron  Counties;  Cities  of  Bellevue  and  Sandusky. 
Fayette,  Raleigh,  and  Wyoming  Counties;  Cities  of  Mullins  and  Oak 

Hill. 
Fayette  and  Nicholas  Counties. 

As  a  result  of  the  refined  analysis  described  above,  SEA  has  also  concluded  that  12  additional  rail  line  segments 
may  have  high,  adverse  and  disproportionate  effects  on  minority  or  low-income  communities  listed  below,  as  a  result 
of  potential  ejects  of  hazardous  materials  transportation  safety,  noise,  and/or  highway/rail  at-grade  crossing  safety  and 
delay.  These  rail  line  segments  and  communities  include: 


Segment  description 

Affected  counties/cities 

Potential  Impacted  Minority  and  Low-Income  Populations: 

Manchester,  GA  to  La  Grange,  GA  

West  Falls,  PA  to  CP  Newtown  Jet,  PA  

Bethlehem,  PA  to  Allentown,  PA 

Asheville,  NC  to  Leadvale,  TN  

Frisco,  TN  to  Kingsport,  TN 

Poe  ML.  VA  to  Petersburg,  VA 

Parte  Jet.,  PA  to  Frankford  Jet.,  PA  

Frankford  Jet.,  PA  to  Camden,  NJ  

Ashtabula,  OH  to  Buffato,  NY 

PN,  NJ  to  Bayway,  NJ  

Warsaw,  IN  to  Tolleston,  IN 

Alexandria,  IN  to  Munde,  IN 

Meriwether  and  Troup  Counties;  Cities  of  La  Grange  and  Manchester. 
Philadelphia  County;  City  of  Philadelphia. 

Lehigh  and  Northampton  Counties;  Cities  of  Allentown  and  Bethlehem. 
NC:  Buncomb  and  Madison  Counties;  City  of  Asheville;  TN:  Cocke 

County;  City  of  Newport. 
Hawkins  and  Sullivan  Counties;  City  of  Kingsport. 
Chesterfield  County;  Cities  of  Colonial  Heights  and  Petersburg. 
Philadelphia  County;  City  of  Philadelphia. 
NJ:  Camden  County;  City  of  Camden;  PA:  Philadelphia  County;  City  of 

Philadelphia. 
OH:  Ashtabula  County;  Cities  of  Ashtabula  and  Conneaut;  PA:  Erie 

County;  City  of  Erie;  NY:  Chautauqua  and  Erie  Counties;  Cities  of 

Buffak),  Dunkirk,  and  1  aokawanna. 
Union  County;  City  of  Elizabeth. 
Kosdusko,  La  Porte,  Lake,  Marshall,  Porter,  and  Startce  Counties; 

Cities  of  Gary,  Hobart,  Lake  Station,  Plymouth,  Portage,  Valparaiso, 

and  Warsaw. 
Delaware  and  Madison  Counties;  Cities  of  Alexandria  and  Munde. 

This  new  information  does  not  change 
or  alter  SEA's  prior  analysis,  results,  or 
preliminary  mitigation 
recommendations  in  other  impact  areas, 


nor  does  it  affect  the  integrity  of  the 
information  contained  in  the  Draft  EIS. 
However,  to  ensure  that  anyone  affected 
by  the  results  of  the  refined  analysis 


noted  above  has  the  opportimity  to 
review  and  comment  on  it.  through  this 
notice  SEA  is  providing  a  limited,  45- 
day  comment  period.  Diuing  this 
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period,  anyone  affected  by  SEA's 
refined  analysis  may  submit  written 
comments  to  SEA  on  the  potential 
environmental  effects  of  that 
information  on  their  community. 
Written  comments  addressing  that 
information  must  be  submitted  to  SEA 
no  later  than  April  15, 1998.  SEA  will 
consider  any  timely  comments  received 
in  the  Final  EIS,  which  is  scheduled  to 
be  issued  in  late  May  1998.  The  Board 
will  then  consider  the  entire 
environmental  record,  including  all 
public  comments,  the  Draft  EIS,  and  the 
Final  EIS  in  making  its  final  decision  on 
the  Proposed  Conrail  Acquisition.  The 
Board  will  hold  an  open  voting 
conference  on  June  8, 1998  and  intends 
to  issue  its  final  written  decision  on  July 
23,  1998. 

Individuals  who  wish  to  file  a 
comment  may  submit  one  original. 
However,  government  agencies  and 
businesses  are  required  to  submit  an 
original  plus  10  copies. 

ADDRESSES:  Office  of  the  Secretary,  Case 
Control  Unit,  Finance  Docket  No.  33388, 
Surface  Transportation  Board,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001. 

In  the  lower  left-hand  comer  of  the 
envelope,  indicate:  Attn:  Elaine  K. 
Kaiser,  Environmental  Project  Director, 
Section  of  Environmental  Analysis, 
Environmental  Filing. 

FOR  AOOmONAL  INFORMATION:  Contact 
Michael  Dalton,  SEA  Program  Manager 
for  the  Proposed  Conrail  Acquisition  at 
(202)  565-1530  (TDD  for  the  hearing 
impaired:  (202)  565-1695).  Information 
about  the  Proposed  Acquisition  and 
Draft  EIS  can  be  found  at  the  web  site 
<http://www.conrailmerger.com>  and 
SEA's  toll-free  Environmental  Hotline  at 
(888)  869-1997. 

Issued:  March  2, 1998. 
By  the  Board,  Elaine  K.  Kaiser,  Chief. 
Section  of  Environmental  Analysis. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  98-5303  Filed  2-27-98;  8:45  am] 

BtLUNQ  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Order  Numt)er  102-21] 

Designation  of  the  Assistant  Secretary 
for  Management  and  Chief  Financial 
Officer  as  the  Chief  Operating  Officer 

Dated:  February  23, 1998. 

1.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  vested  by  31  U.S.C.  321(b), 
I  hereby  designate  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer  as  the  Department's 
Chief  Operating  Officer  for  purposes  of 
the  Presidential  Memorandum, 
"Implementing  Management  Reform  in 
the  Executive  Branch,"  dated  October  1, 
1993. 

2.  This  Order  shall  expire  January  20, 
2001. 

Robert  E.  Rubin, 

Secretary  of  the  Treasury. 

[FR  Doc.  9B-5208  Filed  2-27-98;  8:45  am) 

BILUNQ  CODE  4S10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Regulations  Governing 
Payments  by  the  Automated  Clearing 
House  method  on  Account  of  United 
States  Securities. 

DATES:  Written  comments  should  be 
received  on  or  before  May  1, 1998,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 


Thorpe,  200  Third  Street,  Paricersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  PubHc  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Governing 
Payments  by  the  Automated  Clearing 
House  Method  on  Account  of  United 
States  Securities. 

OMB  Number:  1535-0094. 

Abstract:  The  regulations  authorize 
payment  to  investors  in  United  States 
securities  by  the  Automated  Clearing 
House  (ACH  Method). 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals, 
Businesses  or  other  for-profit,  and  state 
or  local  governments. 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  piwlic  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  24, 1998. 
Vicld  S.  Thoipe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  98-5226  Filed  2-27-98;  8:45  am] 
BILUNQ  CODE  «1(>-3»-P 
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Part  II 

Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

45  CFR  Part  283 

Implementation  of  Section  403(a)(2)  of 
Social  Security  Act  Bonus  To  Reward 
Decrease  in  illegitimacy;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  283 

RIN  0970-AB79 

Implementation  of  Section  403(a)(2)  of 
Social  Security  Act  Bonua  To  Reward 
Decreaae  in  Illegitimacy 

AGENCY:  Administration  for  Children 
and  Families.  HHS. 
ACTION:  Proposed  rule. 

summary:  The  Administration  for 
Children  and  Families  proposes  to  issue 
regulations  describing  how  we  will 
award  a  bonus  to  those  States  that 
experience  the  largest  decreases  in  out- 
of-wedlock  childbearing  and  also  reduce 
their  abortion  rates.  The  total  amoimt  of 
the  bonus  will  be  $100  million  in  each 
of  fiscal  years  1999  through  2002,  and 
the  award  for  each  eligible  State  in  a 
given  year  will  be  $25  million  or  less. 
This  incentive  provision  is  a  part  of 
the  new  welfare  reform  block  grant 
program  enacted  in  1996 — the 
Temporary  Assistance  for  Needy 
Families,  or  TANF,  program. 

DATES:  You  must  submit  comments  by 
May  1, 1998.  We  will  not  consider 
comments  received  after  this  date  in 
developing  the  final  rule. 
ADDRESSES:  You  may  mail  or  hand- 
deUver  comments  to  the  Administration 
for  Children  and  Families,  Office  of 
Flaiming,  Research  and  Evaluation,  370 
L'Enfant  Promenade,  S.W.,  7th  Floor 
West,  Washington,  D.C.  20447.  You  may 
also  transmit  comments  electronically 
via  the  hitemet.  To  transmit  comments 
electronically,  or  download  an 
electronic  version  of  the  proposed  rule, 
you  should  access  the  ACF  Welfare 
Reform  Home  Page  at  http:// 
www.acf.dhhs.gov/news/welfare  and 
follow  the  instructions  provided. 

We  will  make  all  comments  available 
for  public  inspection  at  the  Office  of 
Planning,  Research  and  Evaluation,  7th 
Floor  West,  901  D  Street,  SW, 
Washington,  DC  20447,  from  Monday 
through  Friday  between  the  hours  of  9 
a.m.  and  4  p.m. 

We  will  only  accept  written 
comments.  In  addition,  all  your 
comments  should: 

•  be  specific; 

•  address  only  issues  raised  by  the 
proposed  rule,  not  the  law  itself: 

•  where  appropriate,  propose 
alternatives; 

•  explain  reasons  for  any  objections 
or  recommended  changes;  and 


•  reference  the  specific  section  of  the 
proposed  rule  that  you  are  addressing. 

We  will  not  acknowledge  the 
comments.  However,  we  will  review 
and  consider  all  comments  that  are 
germane  and  received  during  the 
comment  period. 

FOR  FURTNER  INFORMATION  CONTACT: 
Kelleen  Kaye,  (202)  401-6634,  or  Ken 
Maniha,  (202)  401-5372. 

Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
between  8:00  a.m.  and  7:00  p.m.  Eastern 
time. 
SUPPLEMENTARY  INFORMATION: 
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I.  The  Ptrsonal  Responsibility  and 
Work  Opportunity  RecDnciliation  Act 

On  August  22, 1996,  President 
Clinton  signed  "The  Personal 
Responsibility  and  Work  Opportxmity 
Reconciliation  Act  of  1996"— or 
PRWORA— into  law.  The  first  title  of 
this  new  law  (Pub.  L.  104-193) 
establishes  a  comprehensive  welfare 
reform  program  designed  to  change  the 
nation's  welfare  system  dramatically. 
The  new  program  is  called  Temporary 
Assistance  for  Needy  Families,  or 
TANF,  in  recognition  of  its  focus  on 
moving  recipients  into  work  and  time- 
limited  assistance. 

PRWORA  repeals  the  existing  welfare 
program  known  as  Aid  to  Families  with 
Dependent  Children  (AFDC),  which 
provided  cash  assistance  to  needy 
families  on  an  entitlement  basis.  It  also 
repeals  the  related  programs  known  as 
the  Job  Opportimities  and  Basic  Skills 
Training  program  (JOBS)  and 
Emergency  Assistance  (EA). 

The  new  TANF  program  went  into 
effect  on  July  1. 1997,  except  in  States 
that  elected  to  submit  a  complete  plan 
and  implement  the  program  at  an  earlier 
date. 

This  landmark  welfare  reform 
legislation  dramatically  affects  not  only 
needy  families,  but  also 


intergovernmental  relationships.  It 
challenges  Federal,  State,  Tribal  and 
local  governments  to  foster  positive 
changes  in  the  cultiire  of  the  welfare 
system  and  to  take  more  respKinsibility 
for  program  results  and  outcomes. 

This  new  legislation  also  gives  States 
the  authority  to  use  Federal  welfare 
funds  "in  any  manner  that  is  reasonably 
calculated  to  accomplish  the  purpose" 
of  the  new  program.  It  provides  them 
broad  flexibility  to  set  eligibility  rules 
and  decide  what  benefits  are  most 
appropriate,  and  it  offers  States  an 
opportunity  to  try  new,  far-reaching 
ideas  so  they  can  re^ond  more 
effectively  to  the  needs  of  families 
within  their  own  unique  environments. 

n.  Smnmaiy  of  the  Bonus  FroTision 

A.  Legislative  History 

One  of  the  greatest  concerns  of 
Congress  in  passing  the  PRWORA  was 
the  negative  effect  of  out-of-wedlock 
births.  This  concern  is  reflected  in  the 
Congressional  findings  at  section  101  of 
PRWORA.  Here,  Congress  describes  the 
need  to  address  issues  relating  to 
marriage,  the  stability  of  families,  and 
the  promotion  of  responsible  fatherhood 
and  motherhood.  It  cites:  the  increasing 
number  of  children  receiving  public 
assistance;  the  increasing  number  of 
out-of-wedlock  births;  the  negative 
consequences  of  an  out-of-wedlock  birth 
to  the  mother,  the  child,  the  family,  and 
society;  and  the  negative  consequences 
of  raising  children  in  single-parent 
homes. 

Section  101  concludes: 

Therefore,  in  light  of  this  demonstration  of 
the  crisis  in  our  Nation,  it  is  the  sense  of  the 
Congress  that  prevention  of  out-of-wedlock 
pregnancy  and  reduction  in  out-of-wedlock 
hiitii  are  very  important  Government 
interests  and  the  policy  contained  in  Part  A 
of  title  IV  of  the  Social  Security  Act  (as 
amended  by  section  103(a)  of  this  Act)  is 
intended  to  address  the  crisis. 

Congressional  concern  is  also 
reflected  in  the  goals  of  the  TANF 
program  and  the  provision  entitled 
Bonus  to  Reward  Decrease  in 
Illegitimacy.  One  purpose  of  the  TANF 
program,  as  stated  in  section  401(a)(3)  of 
the  Social  Secmity  Act,  is  to  "prevent 
and  reduce  the  incidence  of  out-of- 
wedlock  pregnancies  and  establish 
annual  numerical  goals  for  preventing 
and  reducing  the  incidence  of  these 
pregnancies." 

In  enacting  this  separate  bonus 
provision  to  reward  decreases  in  out-of- 
wedlock  childbearing.  Congress 
intended  to  provide  greater  impetus  to 
State  efforts  in  this  area  and  encourage 
State  creativity  in  developing  effective 
solutions. 
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B.  The  Bonus  Award 

This  rulemaking  addresses  the 
provision  in  the  new  law  to  reward 
States  for  high  perfbrmanoe  through  the 
"Bonus  to  Reward  Decrease  in 
Illegitimacy."  (See  section  403(a)(2)  of 
the  Social  Security  Act  (the  Act)). 

In  this  Notice  of  Proposed 
Rulemaking,  the  "Bonus"  refers  to  the 
Bonus  to  Reward  Decrease  in 
Illegitimacy  and  the  "ratio"  refers  to  the 
ratio  of  out-of-wedlock  births  to  total 
births. 

As  specified  in  section  403(a)(2)  of  the 
Act.  we  will  award  a  total  of  $100 
million  annually,  in  each  of  fiscal  years 
1999  throiigh  2002.  The  amoimt  of  the 
bonus  for  each  eligible  State  in  a  given 
year  will  be  $25  million  or  less.  For  the 
purposes  of  this  award,  States  include 
the  50  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam  and 
American  Samoa,  (as  provided  in 
section  419(a)(5)).  However,  the  criteria 
for  determining  eUgibility  and  size  of 
the  bcmus  for  Guam,  American  Samoa 
and  the  Virgin  Islands  are  difierent  than 
the  criteria  for  the  remaining  States,  as 
specified  in  section  403(a)(2). 

We  wo\ild  base  the  bonus  award  on 
birth  and  abortion  data  for  the  State 
population  as  a  whole,  not  on  data  for 
TANF  or  other  more  limited 
popiUations. 

Briefly,  we  propose  to  award  the 
bonus  as  follows: 

•  We  would  calculate  the  ratio  of  out- 
of-wedlock  births  to  total  births  for  each 
State  for  the  most  recent  two-year 
period  for  which  data  are  available  and 
for  the  prior  two-year  period.  To 
compute  these  ratios,  we  would  use  the 
vital  statistics  data  reported  annually  by 
States  to  the  National  Center  for  Health 
Statistics. 

•  For  States  other  than  Guam, 
American  Samoa  or  the  Virgin  Islands, 
we  would  identify  the  five  States  that 
had  the  largest  proportionate  decrease 
in  their  ratios  between  the  most  recent 
two-year  period  for  which  data  are 
available  and  the  prior  two-year  period. 
These  States  would  be  potentially 
eligible. 

•  For  Guam,  American  Samoa  and  the 
Virgin  Islands,  we  would  identify  which 
had  a  comparable  decrease  in  their 
ratios  (i.e.,  a  decrease  at  least  as  large  as 
the  smallest  decrease  among  the  other 
qualifying  States).  These  additional 
States  would  also  be  potentially  eligible. 
We  call  to  your  attention  that  bonus 
funds  for  Puerto  Rico,  Guam,  American 
Samoa,  and  the  Virgin  Islands  are  not 
subject  to  the  mandatory  ceilings  in 
section  1108(c)(4)  of  the  Act. 


•  We  would  notify  the  potentially 
eligible  States  that,  to  be  considered  for^ 
the  bonus,  they  need  to  submit  data  cm 
the  niunber  of  abortions. 

•  We  would  determine  which  of  the 
potentially  eligible  States  also 
experienced  a  decrease  in  their  rate  of 
abortions  for  the  most  recent  calendar 
year  compared  to  1995,  the  base  year 
specified  in  the  Act.  These  States  would 
receive  a  bonus  award. 

m.  Regulatory  FrameworiL 

A.  Consultations 

In  the  spirit  of  both  regulatory  reform 
and  PRWORA,  we  implemented  a  broad 
and  far-reaching  consultation  strategy 
prior  to  the  drafting  of  all  proposed 
regulations  for  the  TANF  program.  We 
discussed  major  issues  related  to  this 
rulemaking  with  outside  parties  at 
niuneroxis  meetings. 

We  held  two  types  of  consultations. 
First,  we  raised  issues  related  to  this 
bonus  award  in  the  general  TANF 
consultation  meetings  with 
representatives  of  State  and  local 
government;  non-profit,  advocacy,  and 
community  organizations;  foundations; 
and  othera.  Second,  we  held 
consultaticms  with  technical,  statistical 
and  substantive  experts  focused 
specifically  on  these  bonus  provisions. 
We  spoke  with  a  mmiber  of  different 
audiences  including  representatives  of 
the  National  Association  for  PubUc 
Health  Statistics  and  Information 
Systems  (NAPHSIS);  the  Maternal  and 
Child  Health  Technical  Advisory  Group 
(coordinated  by  the  American  Public 
Welfare  Association  primarily  to  advise 
the  Health  Care  Financing 
Administration  of  the  Department  of 
Health  and  Hiunan  Services  on  poUcy 
matters);  and  other  interested  agencies 
and  organizations  (e.g.,  the  Alan 
Guttmacher  Institute,  the  NOW  Legal 
Defense  Fimd,  and  Catholic  Charities 
USA). 

The  purpose  of  these  discussions  was 
to  gain  a  variety  of  informational 
perepectives  about  the  potential  benefits 
and  pit&lls  of  alternative  regulatory 
approaches.  We  soUdted  both  written 
and  oral  comments,  and  we  worked  to 
ensure  that  concerns  raised  diuing  this 
process  were  shared  with  both  the  staff 
working  on  individual  regulatory  issues 
and  key  poUcy  makers. 

These  consultations  were  very  useful 
in  helping  us  identify  key  issues  and 
evaluate  policy  options.  However,  we 
would  like  to  emphasize  that  we  are 
issuing  these  regulations  as  a  proposed 
rule.  Thus,  all  interested  parties  have 
the  opportunity  to  voice  their  concerns 
and  to  react  to  specific  policy  proposals. 
We  will  review  comments  we  receive 


diiring  the  comment  period  and  will 
take  them  into  consideration  before 
issuing  a  final  rule. 

B.  Related  Regulations  Under 
Development 

The  NPRM  to  address  the  work, 
accountabiUty,  and  data  collection  and 
reporting  provisions  of  the  new  TANF 
program  was  published  on  Novembw 
20. 1997. 

Over  the  next  several  months,  we 
expect  to  issue  other  related  proposed 
rules.  The  upcoming  NPRMs  will  cover 
high  performance  bonuses.  Tribal  work 
and  TANF  programs,  and  child  poverty 
rates. 

C.  Statutory  Context 

These  proposed  rules  reflect 
PRWORA,  as  enacted,  and  amended  by 
the  Balanced  Budget  Act  of  1997  (Pub.L. 
105-33).  This  latter  legislation  included 
some  technical  changes  and  an 
adjustment  to  the  formula  if  Guam,  the 
Virgin  Islands,  or  American  Samoa  is 
eligible  for  a  bonus. 

D.  Regulatory  Reform 

In  its  latest  Document  Drafting 
Handbook,  the  Office  of  the  Federal 
Register  supports  the  efforts  of  the 
National  Performance  Review  and 
encourages  Federal  agencies  to  produce 
more  reader-friendly  regulations.  In 
drafting  this  proposed  mle,  we  have 
paid  close  attention  to  this  gmdance. 
Individiuds  who  are  familiar  with  prior 
welfare  regulations  shoiild  notice  that 
this  package  incorporates  a  distinctly 
difierent.  more  readable  style. 

E.  Departmental  Activities  Related  to 
Out-of-Wedlock  Births 

The  Department  has  imdertaken 
several  initiatives  in  recognizing  the 
importance  of  reducing  out-of-wedlock 
childbearing.  These  include  activities 
focused  on  die  total  population,  as  well 
as  the  teen  population.  In  1995,  the 
Department  published  the  Report  to 
Congress  on  Out-of-Wedlock 
Childbearing.  This  voliune  provides  an 
extensive  compilation  of  many  statistics 
on  issues  related  to  out-of-wedlock 
childbearing,  as  well  as  a  literature 
review  on  the  causes,  consequences, 
and  strategies  to  reduce  childbearing 
outside  of  marriage.  In  that  same  year. 
the  Department  pubUshed  "Beginning 
too  Soon:  Adolescent  Sexual  Behavior, 
Pregnancy  and  Parenthood, "  a  report 
prepared  by  Child  Trends,  Inc. 

Recently,  the  Department  has 
developed  the  National  Strategy  to 
Prevent  Teen  Pregnancy,  as  required  in 
section  905  of  PRWORA.  This  strategy 
targets  both  girls  and  boys,  and  it 
contains  both  program  and  research 
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initiatives.  Section  905  of  PRWORA  also 
required  that  the  IDepartment  assure  that 
at  least  25  percent  of  communities  in 
this  country  have  teen  pregnancy 
prevention  programs  in  place.  The 
National  strategy  sends  the  strongest 
possible  message  to  all  teens  that 
postponing  sexual  activity,  staying  in 
school,  and  preparing  for  work  are  the 
right  things  to  do.  It  strengthens  ongoing 
efforts  across  the  nation  by  increasing 
opportunities  through  welfare  reform; 
supporting  promising  approaches; 
building  partnerships;  improving  data 
collection,  research,  and  evaluation;  and 
disseminating  information  on 
innovative  and  effective  practices. 

The  Department  is  also  administering 
the  State  Abstinence  Education  Program 
as  authorized  by  section  912  of  the 
PRWORA.  This  program  authorizes  $50 
million  per  year  beginning  in  FY  1998. 
By  July  1997,  every  State  had  applied 
for  this  money  to  build  on  their  State 
efforts  to  prevent  teen  pregnancy. 

IV.  Section-By-Section  Discussion  of  the 
NPRM 

What  Does  This  Part  Cover?  (§283.1) 

This  section  of  the  proposed  rule 
provides  a  summary  of  the  content  of 
part  283.  Part  283  covers  how  we  would 
determine  which  States  qualify  for  the 
bonus  award,  what  data  we  would  use 
to  make  this  determination,  and  how  we 
would  determine  the  amoimt  of  the 
award. 

What  Definitions  Apply  to  This  Part? 
(§283.2) 

Section  283.2  proposes  deftnitions  of 
the  terms  used  in  part  283.  Some  of 
these  definitions  assign  a  one-word  term 
to  represent  a  frequently  used  phrase. 
For  example,  "Bonus"  is  defined  to 
mean  the  Bonus  to  Reward  Decrease  in 
Illegitimacy  authorized  under  section 
403(a)(2)  of  the  Act. 

We  also  define  key  technical  terms 
used  in  calculating  the  bonus  award  for 
clarity  and  precision.  For  example,  we 
define  the  "most  recent  calendar  year 
for  which  abortion  data  are  available"  as 
the  year  that  is  two  calendar  years  prior 
to  the  current  calendar  year.  We  also 
propose  to  define  abortions  to  include 
both  medically  and  surgically  induced 
pregnancy  terminations.  This  is 
consistent  with  the  way  data  are 
collected  in  most  States. 

You  will  note  that  we  use  the  term 
"we"  throughout  the  regulation  and 
preamble.  The  term  "we"  means  the 
Secretary  of  the  Department  of  Health 
and  Himian  Services  or  any  of  the 
following  individuals  or  agencies  acting 
on  her  behalf:  the  Assistant  Secretary  for 
Children  and  Families,  the  Regional 


Administrators  for  Children  and 
Families,  the  Department  of  Health  and 
Human  Services,  and  the 
Administration  for  Children  and 
Families. 

What  Steps  Will  We  Follow  To  Award 
the  Bonus?  (§283.3) 

This  section  of  the  proposed  rule 
describes  the  process  we  propose  to 
follow  for  identifying  which  States 
would  be  eligible  for  the  bonus  and 
what  the  amount  of  the  bonus  would  be. 
This  process  is  based  on  the  definition 
of  "eligible  State"  in  section 
403(a)(2)(C)(i)(I)(aa).  This  definition 
indicates  that  a  State  must  have  a 
qualifying  decrease  in  its  ratio  and  also 
experience  a  decrease  in  its  abortion 
rate.  We  propose  to  award  the  bonus 
based  on  decreases  in  ratios  and 
abortion  rates  throughout  the  State.  We 
would  not  award  the  bonus  based  on 
limited  populations,  e.g.,  teens  or  public 
assistance  recipients. 

Competition  for  the  bonus  is 
voluntary,  and  this  rule  places  no 
mandates  on  States  with  respect  to  data 
collection.  Also,  where  possible,  this 
NPRM  proposes  to  use  existing  data 
sources  or  data  that  are  the  least 
burdensome  to  collect  and  report. 

In  determining  eligibility  for  the 
bonus,  we  first  would  consider  States 
other  than  Guam,  American  Samoa,  and 
the  Virgin  Islands.  Among  these  States, 
we  propose  to  identify  which  five  States 
have  the  largest  decrease  in  their  ratios. 
We  would  then  determine  whether 
Guam,  American  Samoa  and  the  Virgin 
Islands  have  decreases  in  their  ratios  at 
least  as  large  as  the  smallest  decrease 
among  the  other  qualifying  States.  If  so, 
they  too  would  be  potentially  eligible 
for  the  bonus.  We  would  not  consider 
any  other  States  for  bonus  eligibility, 
regardless  of  whether  these  potentially 
eligible  States  ultimately  qualify  for  the 
bonus  or  not. 

When  calculating  decreases  in  the 
ratios,  we  would  use  the  vital  statistics 
data  for  total  births  and  out-of-wedlock 
births  that  States  submit  to  the  National 
Center  for  Health  Statistics  (NCHS). 
Vital  statistics  data  include  information 
on  virtually  all  births  occurring  in  the 
United  States  and  are  already  reported 
by  State  health  departments  to  NCHS 
through  the  Vital  Statistics  Cooperative 
Program  (VSCP).  Hospitals  and  other 
facilities  report  this  information  to  the 
State  health  departments  on  a  standard 
birth  certificate,  following  closely  the 
format  and  content  of  the  U.S.  Standard 
Certificate  of  Live  Birth.  The  States 
process  all  of  their  birth  records  and 
send  their  files  to  NCHS  in  electronic 
form  in  a  standard  format.  The  mother 
of  the  child  or  other  informant  provides 


the  demographic  information  on  the 
birth  certificate,  such  as  race,  ethnicity, 
age,  and  her  marital  status  at  the  time 
of  birth. 

We  chose  vital  statistics  data  to 
measure  births  because  we  viewed  them 
as  the  most  reliable  and  standard  data 
available  across  States.  Also,  using  vital 
statistics  data  from  NCHS  would  allow 
us  to  measure  the  same  years  for  all 
States  and  would  give  States  a 
reasonable  and  standard  time  frame  in 
which  to  submit  the  data.  This  is 
particularly  important  for  birth  data 
because  we  would  rank  States  on  their 
decrease  in  the  ratio. 

We  also  determined  that  obtaining 
these  data  directly  from  NCHS  rather 
than  from  tfie  individual  States  would 
avoid  a  duplicate  information  collection 
activity  and  would  be  less  burdensome 
for  the  States  and  for  us.  In  most  cases, 
States  would  not  need  to  provide  any 
new  data  or  information  related  to  births 
beyond  what  they  already  submit  to 
NCHS. 

As  specified  in  section  403(a)(2)  of  the 
Act,  once  we  have  identified  the 
potentially  eligible  States  with  the 
largest  decreases  in  their  ratios,  we 
would  notify  those  States  that,  to  be 
considered  for  eligibility  for  the  bonus 
award,  they  must  submit  the  necessary 
data  on  the  number  of  abortions  for  both 
1995  and  the  most  recent  year. 

We  concluded  that  there  is  no  need 
for  all  States  to  submit  data  on 
abortions,  based  on  the  definition  of 
"eligible  State"  in  section 
403(a)(2)(C)(i)(I)(aa).  A  State  cannot 
qualify  for  the  bonus  unless  it  is 
potentially  eligible  based  on  its  decrease 
in  the  ratio.  Even  if  some  potentially 
eligible  States  later  become  ineligible 
based  on  their  abortion  data,  all  States 
who  were  previously  ineligible  based  on 
their  birth  data  would  remain  ineligible. 
We  see  no  purpose  in  requesting 
abortion  data  from  States  that  are  not 
potentially  eligible.  Requesting  data 
from  only  the  potentially  eligible  States 
would  be  less  burdensome  for  States 
and  for  us. 

Each  of  the  potentially  eligible  States 
that  submits  abortion  data  and  also 
experiences  a  decrease  in  its  abortion 
rate  relative  to  1995  would  be  eligible  to 
receive  the  bonus.  If  a  State  does  not 
submit  the  necessary  abortion  data  or 
has  not  experienced  a  decrease  in  its 
abortion  rate,  it  would  be  ineligible. 

We  want  to  call  attention  to  the  fact 
that,  as  specified  in  section 
403(a)(2)(C)(i)(I){bb)  of  the  Act,  the 
comparison  year  for  the  abortion  rate 
will  be  1995  for  every  bonus  year.  Any 
State  that  is  potentially  eligible  for  the 
bonus  and  does  not  submit  the  1995 
abortion  data  along  with  the  other 
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required  information  within  two  months 
of  notification  by  ACF  would  be 
ineligible  for  the  bonus  that  year. 

It  is  important  to  note  that,  based  on 
the  definition  of  "eligible  State"  in 
section  403(a)(2)(C)(i)(I)(aa),  we  propose 
to  rank  States  only  on  the  basis  of  their 
ratios.  States  do  not  compete  with 
respect  to  their  abortion  rates.  Once  a 
State  is  ranked  on  decreases  in  the  ratio 
and  determined  to  be  potentially 
eligible,  changes  in  its  abortion  rate 
would  affect  only  its  own  eUgibility.  A 
State's  abortion  rate  has  no  aHect  on  the 
eligibility  of  any  other  State.  Thus, 
while  abortion  data  affects  whether  an 
individual  State  receives  the  bonus, 
competition  among  States  for  the  bonus 
depends  primarily  on  the  birth  data. 

Section  403(a)(2)(B)  of  the  Act 
specifies  that  the  total  amount  of  the 
bonus  in  each  year  shall  be  $100 
million.  The  amount  of  the  bonus 
awarded  to  each  State  will  depend  on 
the  number  of  eUgible  States,  and 
whether  Guam,  American  Samoa  or  the 
Virgin  Islands  are  among  the  eligible 
States.  In  no  case  will  the  amount  of  a 
State's  bonus  be  more  than  $25  million. 

If  a  State  Wants  To  Be  Considered  for 
Bonus  Eligibility,  What  Birth  Data  Must 
It  Submit?  (§283.4) 

This  section  of  the  proposed  rule 
describes  in  more  detail  what  data  a 
State  must  have  submitted  to  NCHS  for 
each  year  in  the  calculation  period  as  a 
first  step  in  qualifying  for  the  bonus.  As 
specified  in  section  403(a)(2)(C)(I)(i)(aa) 
of  the  Act,  the  calculation  period  for 
each  bonus  year  covers  four  years,  i.e., 
the  most  recent  two  calendar  years  for 
which  NCHS  has  final  data  and  the 
prior  two  calendar  years.  Consider  the 
hypothetical  example  where  bonus 
eUgibility  is  being  determined  in  July  of 
1999  and  the  most  recent  year  for  which 
NCHS  has  final  data  for  all  States  is 
1997.  In  this  example,  the  calculation 
period  would  be  calendar  years  1997, 
1996, 1995,  and  1994. 

If  a  State  did  not  change  its  method 
for  determining  marital  status  at  any 
time  during  the  calculation  period,  it 
would  not  need  to  submit  any 
additional  information  beyond  the 
information  submitted  to  the  NCHS  as 
part  of  the  vital  statistics  program. 
States  must  have  submitted  these  vital 
statistics  files  for  each  year  in  the 
calculation  period.  Among  other 
elements,  these  files  must  contain  the 
number  of  total  births  and  out-of- 
wedlock  births  that  occiured  in  the 
State.  NCHS  would  use  these  data  to 
tabulate  the  number  of  total  and  out-of- 
wedlock  births  occurring  to  residents  of 
each  State. 


While  the  determination  of  marital 
status  at  the  time  of  birth  is  fairly 
standard  across  States,  there  is  some 
variation.  Most  States  use  a  direct 
question  on  marital  status,  while  a  few    * 
infer  marital  status  based  on  various 
pieces  of  information. 

Section  403(a)(2)(C)(i)(n)(aa)  of  the 
Act  requires  us  to  disregard  changes  in 
data  due  to  changed  reporting  methods. 
Accordingly,  we  propose  in  paragraph 
(b)  of  this  section  that,  if  a  State  dianged 
its  method  of  determining  marital  status 
during  the  calculation  period,  the  State 
must  provide  additional  information  to 
N€IHS  in  order  to  demonstrate  the  effect 
of  that  change.  The  information  that 
States  must  provide  includes  the 
years(s)  of  the  change  and  data  resulting 
from  a  replication  of  the  prior 
methodology,  i.e.,  data  showing  what 
the  niunbers  of  out-of-wedlock  births 
would  have  been  if  such  a  change  had 
not  occxured.  Examples  of  such  changes 
include  replacing  an  inferential 
procedure  with  a  direct  question  on 
marital  status,  or  changing  the  data  from 
which  marital  status  is  inferred. 

In  providing  the  information  on  the 
prior  methodology,  the  State  must 
replicate  as  closely  as  possible  the 
method  for  determining  marital  status  in 
the  previous  year.  The  State  must 
submit  this  alternative  calculation  of  the 
number  of  out-of-wedlock  births  for 
years  in  which  the  determination  of 
marital  status  is  different  from  that  in 
the  prior  year.  The  State  would  also 
have  to  submit  documentation  to  NCHS 
describing  the  change  in  determination 
of  marital  status  and  how  it  made  the 
alternative  calculation. 

Consider  the  following  hypothetical 
example  of  determining  bonus 
eligibility  in  1999: 

A  State  changes  from  an  inferential 
procedure  to  a  direct  question  on 
marital  status  in  1996  and  then  leaves 
its  procedure  unchanged.  This  State 
would  need  to  submit  vital  statistics 
data  on  total  and  out-of  wedlock  births 
for  each  year  in  the  calculation  period. 
This  State  would  also  need  to  submit  an 
alternative  measure  showing  what  the 
nvmiber  of  out-of-wedlock  births  would 
have  been  in  1996,  using  the  earlier 
inferential  procedure.  The  State  would 
not  need  to  submit  alternative  measures 
for  any  other  years  in  the  calculation 
period.  NCHS  would  use  the 
information  for  1996  to  calculate  an 
adjustment  factor  for  other  relevant 
years  in  the  calculation  p>eriod.  For  FY 
2000  and  subsequent  bonus  years,  the 
State  would  not  need  to  submit  any  data 
beyond  the  basic  vital  statistics  files,  as 
long  as  it  made  no  further  change  in  its 
procedures. 


This  alternative  calculation  of  the 
number  of  births  and  docimientation  is 
necessary  only  if  a  State  chooses  to  be 
considered  for  the  bonus.  It  is  not 
required  as  part  of  the  Vital  Statistics 
Cooperative  Program. 

We  propose  in  paragraph  (c)  of  this 
section  that,  for  changes  that  occurred 
prior  to  1998  or  prior  to  final  rule 
publication,  the  State  has  one  year  after 
final  rule  publication  to  submit  the 
required  information.  For  changes  that 
occxir  during  or  after  1998  and  after  final 
rule  publication,  a  State  must  submit 
the  information  with  its  vital  statistics 
data  for  that  year.  This  policy  would 
help  ensure  tiiat  timely  information  is 
available  when  we  determine  bonus 
eligibility. 

How  Will  We  Use  These  Birth  Data  To 
Determine  Bonus  Eligibility?  (§  283.5) 

This  section  of  the  proposed  rule 
explains  how  we  would  identify  which 
States  have  the  largest  decrease  in  their 
ratios.  We  would  do  this  by  using  data 
provided  by  NCHS  on  total  births  and 
out-of-wedlock  births  for  each  State.  In 
States  that  changed  their  methods  of 
determining  marital  status,  NCHS 
would  have  adjusted  the  number  of  out- 
of-wedlock  births  to  disregard  the  effect 
of  those  methodology  changes.  This 
adjustment  would  be  based  on 
information  provided  by  the  States. 

In  paragraph  (b)  we  propose  to  use  the 
NCHS  data  to  calculate  the  ratio  for  each 
State  that  has  submitted  the  required 
data.  As  specified  in  the  Act,  this  ratio 
would  equal  the  number  of  out-of- 
wedlock  births  during  the  most  recent 
two  years  divided  by  the  nimiber  of  total 
births  for  the  same  period.  We  would 
also  calculate  this  ratio  for  the  prior 
two-year  period.  Both  ratios  would  be 
calculated  to  three  decimal  points. 

We  would  then  calculate  the 
proportionate  change  in  the  ratios.  This 
proportionate  change  would  equal  the 
ratio  horn  the  most  recent  two-year 
period,  minus  the  ratio  for  the  previous 
two-year  period,  all  divided  by  the  ratio 
bom  the  previous  two-year  period.  A 
negative  result  would  indicate  a 
decrease  in  the  ratio.  A  positive  result 
would  indicate  an  increase  in  the  ratio, 
and  mean  the  State  was  not  eligible  for 
a  bonus.  We  would  calculate  these 
ratios  to  three  decimal  places. 

We  also  considered  measuring  the 
absolute  change  in  the  ratio.  The 
absolute  change  would  equal  the  ratio 
from  the  most  recent  period  minus  the 
ratio  from  the  prior  period. 

We  believe  the  proportionate  change 
is  a  better  measure  than  the  absolute 
change  because  it  would  allow  States 
starting  with  high  and  low  ratios  to 
compete  more  fairly.  This  is  because  a 
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State  starting  with  a  low  ratio  could 
have  more  difficulty  achieving  a  given 
absolute  decrease  in  ratios  compared  to 
a  State  starting  with  a  high  ratio.  For 
example,  a  State  starting  with  a  ratio  of 
.100  would  need  to  cut  its  ratio  in  half 
to  achieve  an  absolute  decrease  of  .050 
points.  On  the  other  hand,  a  State 
starting  with  a  ratio  of  .500  would  need 
to  cut  its  ratio  by  only  a  tenth  to  achieve 
the  same  absolute  decrease.  Using  the 
proportionate  change  in  ratios  rather 
than  the  absolute  change  in  ratios  helps 
to  mitigate  this  potential  difficulty  by 
measuring  the  change  relative  to  the 
State's  ratio  in  the  base  period. 

In  paragraph  (c)  we  propose  to  rank 
States  with  respect  to  the  proportionate 
change  between  their  two  ratios.  For 
States  other  than  Guam,  American 
Samoa  and  the  Virgin  Islands,  we  would 
identify  the  five  States  with  the  largest 
decrease  in  their  ratios.  These  States 
would  be  potentially  eligible.  The 
number  of  such  States  potentially 
eligible  for  the  bonus  would  be  fewer 
than  five  if  fewer  than  five  States  show 
decreases  in  their  ratios. 

If  a  tie  exists  that  would  result  in 
more  than  five  such  States  being 
potentially  eligible,  we  would  calculate 
the  percentage  change  to  enough 
decimal  places  to  eliminate  the  tie. 

We  would  then  determine  whether 
Guam,  American  Samoa  and  the  Virgin 
Islands  have  a  comparable  decrease  in 
their  ratios  (i.e.,  a  decrease  at  least  as 
large  as  the  smallest  decrease  among 
qualifying  States  other  than  Guam, 
American  Sffioioa  and  the  Virgin 
Islands).  These  identified  States  would 
be  potentially  eligible  for  the  bonus. 

If  a  State  Wants  To  Be  Considered  for 
Bonus  Eligibility,  What  Data  on 
Abortions  Must  It  Submit?  (§283.6) 

This  section  of  the  proposed  rule 
describes  the  data  a  State  also  must 
submit  on  abortions  in  order  to  qualify 
for  the  bonus.  As  noted  above,  only 
those  States  that  are  potentially  eligible 
based  on  their  ratios  would  need  to 
submit  abortion  data  in  each  year.  Other 
States  cannot  be  eligible  and,  therefore, 
do  not  need  to  submit  abortion 
nimibers. 

Under  the  proposed  definitions  at 
§  283.2,  the  term  "abortion"  includes 
both  medically  and  surgically  induced 
pregnancy  terminations.  In  most  cases. 
States  already  collect  these  data. 

To  be  considered  for  the  bonus,  we 
propose,  in  paragraph  (a),  that  States 
must  submit  to  ACF  data  and 
information  on  the  number  of  abortions 
for  calendar  year  1995  within  two 
months  of  notification  by  ACF  that  they 
are  potentially  eligible.  Under  section 
403(a)(2)  of  the  Act,  their  data  must 


count  all  abortions;  it  cannot  be  based 
on  sub-populations,  such  as  recipients 
of  public  assistance  or  Medicaid. 

m  paragraph  (b),  we  propose  that  the 
'  potentially  eligible  States  must  also 
submit  documentation  demonstrating 
when  they  obtained  their  1995  data  on 
abortions.  An  eligible  State  must  have 
obtained  its  1995  abortion  data  by  the 
end  of  1997,  or  within  60  days  of  final 
rule  publication,  whichever  is  later. 
Prompt  collection  of  these  data  should 
help  to  improve  the  reliabiUty  of  the 
abortion  data  submitted  for  1995. 

For  comparison  and  calculation 
purposes,  in  paragraph  (c)  we  propose 
that  potentially  eligible  States  also  must 
submit  data  on  the  number  of  abortions 
for  the  most  recent  year  for  which 
abortion  data  are  available.  We  define 
the  term  "most  recent  year  for  which 
abortion  data  are  available"  in  §  283.2(e) 
to  mean  the  year  that  is  two  calendar 
years  prior  to  the  current  calendar  year. 
For  example,  if  we  are  determining 
bonus  eligibility  in  calendar  year  1999, 
the  State  would  need  to  submit  abortion 
data  for  calendar  year  1995  and  calendar 
year  1997.  We  define  the  period  this 
way  in  order  to  measure  the  same  year 
for  all  States.  Based  on  information 
received  during  the  consultation  phase, 
we  concluded  that  two  years  was  a 
reasonable  time  frame  in  which  to 
obtain  the  data.  A  time  frame  of  longer 
than  two  years  would  not  result  in 
timely  data,  and  a  time  frame  shorter 
than  two  years  could  be  difficult  for 
some  States  to  meet. 

The  information  the  State  must 
submit  for  1995  and  the  most  recent 
year  is  either  the  number  of  all  abortions 
performed  within  the  State,  or  the 
number  of  all  abortions  performed 
within  the  State  on  in-State  residents. 
We  would  accept  either  measure. 
However,  we  prefer  the  second  measure 
because  the  population  of  in-State 
residents  is  more  relevant  for  the  intent 
of  this  provision.  We  assume  that  State 
poHcies  to  reduce  out-of-wedlock 
childbearing  will  affect  in-State 
residents  most  directly.  We  received 
numerous  comments  during  our 
external  consultation  that  the  measiue 
should  be  based  on  in-State  residents,  if 
possible. 

We  understand,  however,  that  some 
States  collect  data  only  on  total 
abortions  that  occurred  within  the  State 
and  do  not  separately  identify  abortions 
provided  to  in-State  or  out-of-State 
residents.  While  such  States  could  begin 
to  collect  the  data  on  a  State-resident 
basis  in  the  future,  their  1995  data 
would  not  be  collected  on  this  basis.  We 
investigated  whether  a  State  could 
adjust  its  1995  data  to  make  it 
comparable  to  future  data  based  on  in- 


State  residents.  After  extensive 
consultation,  we  concluded  this  would 
not  be  technically  feasible. 

Therefore,  this  proposed  rule  offers 
potentially  eligible  States  the  option  to 
measure  either  total  abortions  that 
occurred  within  the  State  or  abortions 
only  among  in-State  residents  that 
occurred  within  the  State.  However,  the 
State  must  use  the  same  definition  to 
measure  abortions  in  later  years  as  it 
chooses  for  1995.  For  example,  if  a  State 
submitted  data  on  total  abortions 
performed  in  the  State  in  1995,  it  also 
must  submit  data  on  total  abortions 
performed  in  the  State  in  1999. 

While  a  State  would  be  ineligible  for 
the  bonus  if  it  changed  its  number  of 
reported  abortions  in  this  respect,  it 
could  change  its  reporting  in  other 
respects  and  still  be  potentially  eligible. 
For  example,  a  State  could  change  its 
procedures  for  contacting  abortion 
providers.  This  flexibility  would  allow 
States  to  improve  their  abortion 
reporting  systems  without  making  them 
inehgible  for  the  bonus. 

Under  this  proposed  rule.  States 
would  also  have  flexibility  to  choose  the 
source  of  the  abortion  data  they  submit. 
This  flexibility  would  allow  States  that 
do  not  already  have  their  own  reporting 
system  in  place  to  compete  for  the 
bonus  using  data  from  other  sources. 

While  the  States  would  have  some 
flexibility  to  change  their  abortion 
reporting  over  time,  the  State  would 
have  to  adjust  for  effects  of  these 
changes.  In  paragraph  (d),  as  provided 
m  section  403(B)(2)(C)(i)(n)(bb)  of  the 
Act,  we  propose  that  States  must  adjust 
the  measure  (the  number  of  abortions) 
so  as  to  exclude  increases  or  decreases 
that  result  horn  changes  in  data 
reporting  relative  to  1995,  i.e.,  changes 
in  the  source  of  the  data  or  the 
methodology.  We  propose  also  that  the 
Governor,  or  his  or  her  designee,  must 
certify  that  the  State  has  made  the 
appropriate  adjustments. 

These  abortion  reporting  restrictions, 
including  the  need  to  adjust  for  changes 
in  data  reporting  and  the  need  to  de&ie 
the  population  consistently  over  time, 
apply  only  to  the  nimiber  of  abortions 
reported  to  ACF  for  purposes  of  this 
bonus.  Therefore,  the  niunber  of 
abortions  reported  for  purposes  of  the 
bonus  might  or  might  not  equal  the 
number  of  abortions  reported  in  public 
health  statistics. 

This  proposed  rule  does  not  specify 
what  methodology  States  must  use  to 
adjust  for  changes  in  data  collection. 
After  extensive  consultation,  we  do  not 
believe  it  is  feasible  to  design  a  single 
methodology  that  would  address  all 
possible  changes  in  data  reporting.  In 
addition,  based  on  comments  from  our 
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external  consultation,  we  understand 
that  some  State  privacy  laws  restrict  the 
types  of  abortion  provider  information 
that  can  be  reported.  We  considered 
more  specific  reporting  requirements  as 
a  way  of  ensuring  a  more  uniform 
methodology,  but  they  appeared  to 
conflict  with  these  State  confidentiality 
laws. 

Our  aim  in  this  section  of  the  NPRM 
is  to  obtain  from  States  the  best  quaUty 
and  most  standard  abortion  data 
possible.  We  believe  this  is  necessary 
for  the  fair  and  equitable  distribution  of 
these  bonus  awards.  We  also  believe, 
however,  that  this  proposed  rule 
provides  States  widi  important 
flexibiUty  that  would  make  it 
technically  feasible  for  States  to  submit 
the  necessary  data  if  they  choose  to 
compete  for  the  bonus.  We  believe  that 
this  flexibiUty  would  better  incorporate 
State  program  knowledge  and  expertise 
in  measuring  abortions. 

This  flexibility  could  introduce 
variation  in  measurement  of  abortions 
across  States  for  purposes  of  the  bonus 
and  could  raise  concern  about  fair 
competition  for  the  bonus.  However, 
these  concerns  are  greatly  mitigated  by 
the  fact  that  States  are  not  competing 
with  each  other  on  their  abortion  rates. 
As  noted  above,  a  State's  abortion  rate 
affects  its  own  quaUfication  only,  not 
the  qualification  of  any  other  State. 
Furthermore,  the  disqualification  of  any 
State,  based  on  its  abortion  data,  does 
not  result  in  additional  States  becoming 
eligible. 

A  State  cannot  be  eligible  for  the 
bonus  unless  it  submits  the  necessary 
abortion  data.  However,  as  competilioD 
for  the  bonus  is  volimtary,  this 
provision  places  no  requirement  on 
States  to  submit  these  data. 

How  Will  We  Use  These  Data  on 
Abortions  To  Determine  Bonus 
Eligibility?  (§283.7) 

This  section  of  the  proposed  rule 
describes  how  we  would  use  the 
abortion  data  to  identify  which  States 
are  eligible  for  the  bonus.  To  be  eUgible, 
a  State  must  meet  all  the  requirements 
noted  above  and  must  demonstrate  a 
decrease  in  its  abortion  rate  as  described 
below. 

In  paragraph  (a),  we  propose  to  use 
the  abortion  data  that  States  provide  to 
calculate  a  rate  of  abortions.  This  rate 
would  equal  the  number  of  abortions  in 
a  State  for  the  most  recent  year,  divided 
by  the  mmiber  of  total  resident  births  for 
the  same  year  as  reported  by  NCHS. 
This  statistic  is  also  known  as  the 
"abortion  to  live  birth  ratio."  It  Is  a 
standard  statistic  used  to  measure 
abortions  and  incorporates  the  same 
denominator  as  the  ratio.  We  would 


calculate  the  rate  to  three  decimal 
places. 

In  paragraph  (b),  we  propose  to 
compare  this  rate  for  the  most  recent 
year  to  the  rate  for  1995,  calculated  in 
the  same  way,  and  to  identify  which  of 
the  potentially  eligible  States 
experienced  decreases  in  their  abortion 
rates  relative  to  1995.  Only  those  States 
experiencing  decreases  relative  to  1995 
would  be  eligible  for  the  bonus.  We 
would  always  compare  a  State's 
abortion  rate  to  its  1995  rate,  as 
specified  in  c  action  403(a)(2)(C)(i)(I)(bb) 
of  the  Act. 

What  Will  Be  the  Amount  of  the  Bonus? 
(§283.8) 

This  section  of  the  proposed  rule 
explains  how  we  would  determine  the 
amount  of  the  bonus  for  eligible  States. 
These  amounts  are  specified  in  section 
403(a)(2KB)  of  the  Act.  For  Guam, 
American  Samoa  or  the  Virgin  Islands, 
the  award  would  be  25  percent  of  their 
mandatory  ceiling  amount  as  defined  in 
section  1108  of  the  Act.  Any  bonuses 
paid  to  the  these  States  would  be 
subtracted  from  the  total  award  of  $100 
million,  and  the  remainder  would  be 
divided  among  the  other  quaUfying 
States  up  to  a  maximimi  award  of  $25 
million.  If  Guam,  American  Samoa  and 
the  Virgin  Islands  were  not  among  the 
qualifying  States,  the  bonus  for  each 
State  would  be  $20  million  if  five  States 
qualified  and  $25  million  if  fewer  States 
qualified.  If  Guam,  American  Samoa  or 
the  Virgin  Islands  were  among  the 
quaUfying  States,  the  award  for  each 
State  would  be  some  lesser  amount.  The 
bonus  amount  for  any  State  vnll  never 
exceed  $25  miUion  per  year. 

What  Do  Eligible  States  Need  To  Know 
To  Access  the  Bonus  Funds?  (§  283.9) 

This  section  of  the  proposed  rule 
provides  additional  details  on  how  we 
would  pay  the  bonus  and  how  States 
may  use  the  bonus  award.  We  propose 
in  paragraph  (a)  to  pay  the  award  to  the 
Executive  Office  of  the  Governor.  We 
beUeve  that  the  Governor,  as  Chief 
Executive  Officer  of  the  State,  is 
responsible  not  only  for  the  TANF  block 
grant  program  but  for  the  well-being  of 
all  citizens  of  the  State,  including  efforts 
related  to  reducing  out-of-wedlock 
childbearing  for  the  population  as  a 
whole. 

Since  a  bonus  is  part  of  a  State's 
Family  Assistance  Grant,  a  State  may 
use  these  funds  only  for  purposes  Usted 
in  sections  404  (use  of  funds)  and  408 
(prohibitions;  requirements)  of  the  Act. 
These  sections  of  the  law,  including 
their  constraints  and  limitations,  apply 
to  all  fimds  received  under  section  403 
of  the  Act. 


V.  Regtdatory  Impact  Analyaes 

A.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  proposed  rule  is  consistent 
with  these  priorities  and  principles. 
This  proposed  rulemaking  implements 
statutory  authority  based  on  broad 
consultation  and  coordination. 

The  Executive  Order  encourages 
agencies,  as  appropriate,  to  provide  the 
pubUc  with  meaningful  participation  in 
the  regulatory  process.  As  described 
elsewhere  in  the  preamble,  ACF 
consulted  with  State  and  local  officials, 
their  representative  organizations,  and  a 
broad  range  of  technical  and  interest 
group  representatives. 

We  discuss  the  input  received  during 
the  consultation  process  in  the 
"Supplementary  Information"  section  of 
the  preamble  and  in  the  section-by- 
section  discussion  of  the  proposed  rule. 
To  a  considerable  degree,  this  NPRM 
reflects  the  information  provided  by, 
and  the  recommendations  of,  the  groups 
with  whom  we  consulted. 

B.  Begulatory  Flexibility  Analysis 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  Small  entities  are 
defined  in  the  Act  to  include  small 
businesses,  small  non-profit 
organizations,  and  small  governmental 
agencies.  This  rule  will  affect  only 
States.  Therefore,  the  Secretary  cntifies 
that  this  rule  will  not  have  a  significant 
impact  on  small  entities. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  coUection  activities  that  are 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget.  The 
birth  data  on  which  we  will  base  the 
computation  of  the  bonus  are  currently 
available  fit)m  the  NCHS.  Therefore,  no 
new  data  collection  is  required  to 
measure  out-of-wedlock  birth  ratios. 
The  abortion  data  wouM  be  soUdted  for 
up  to  eight  States  only,  and,  therefore, 
does  not  meet  the  criteria  for  OMB 
review  and  approval. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  pre{)are  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
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Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

We  have  determined  that  this 
proposed  rule  would  not  impose  a 
mandate  that  will  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly, 
we  have  not  prepared  a  budgetary 
impact  statement,  specifically  addressed 
the  regulatory  alternatives  considered, 
or  prepared  a  plan  for  informing  and 
advising  any  significantly  or  uniquely 
impacted  small  government. 

List  of  Subjects  in  45  CFR  Part  283 

Health  statistics.  Family  planning. 
Maternal  and  child  health.  Public 
assistance  programs. 

Dated:  September  19, 1997. 
Olivia  A.  Golden. 

Principal  Deputy  Assistant  Secretary  for 
Children  and  Families. 

Approved:  November  24, 1997. 

Domu  E.  Shalala. 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  add  part  283  to 
chapter  n  of  title  45  of  the  CFR  to  read 
as  follows: 

PART  28a-4MPLEMENTATION  OF 
SECTION  403(a)(2)  OF  THE  SOCIAL 
SECURITY  ACT.  BONUS  TO  REWARD 
DECREASE  IN  lUEQITIMACY 

Sec. 

283.1  What  does  this  part  cover? 

283.2  What  definitions  apply  to  this  pait? 

283.3  What  steps  will  we  follow  to  award 
the  bonus? 

283.4  If  a  State  wants  to  be  considered  for 
bonus  eligibility,  what  birth  data  must  it 
submit? 

283.5  How  will  we  use  these  birth  data  to 
determine  bonus  eligibility? 

283.6  If  a  State  wants  to  be  considered  for 
bonus  eligibility,  what  data  on  abortions 
must  it  submit? 

283.7  How  will  we  use  these  data  on 
abortions  to  determine  bonus  eligibility? 

283.8  What  will  be  the  amount  of  the 
bonus? 

283.9  What  do  eligible  States  need  to  know 
to  access  the  bonus  funds? 

Authority:  42  U.S.C.  603. 
1283.1    WTtat  does  this  part  cover? 

This  part  explains  how  States  may  be 
considered  for  the  Bonus  to  Reward 
Decrease  in  Illegitimacy  as  authorized 
by  section  403(a)(2)  of  the  Social 
Sec\irity  Act.  It  describes  the  data  on 
which  we  will  base  the  bonus,  how  we 


will  make  the  award,  and  how  we  will 
determine  the  amount  of  the  award. 

§283.2    What  definitions  apply  to  this  part? 

The  following  definitions  apply  to 
this  part: 

Abortions  means  induced  pregnancy 
terminations,  including  both  medically 
and  surgically  induced  pregnancy 
terminations. 

Act  meant  the  Social  Security  Act. 

Bonus  refers  to  the  Bonus  to  Reward 
Decrease  in  Illegitimacy,  as  set  forth  in 
section  403(a)(2)  of  the  Social  Security 
Act. 

Calculation  period  refers  to  the  four 
calendar  years  used  for  determining  the 
decrease  in  the  out-of-wedlock  birth 
ratios  for  a  bonus  year.  (The  years 
included  in  the  calculation  period 
change  from  year  to  year.) 

Most  recent  two-year  period  for  which 
birth  data  are  available  means  the  most 
recent  two  calendar  years  for  which  the 
National  Center  for  Health  Statistics  has 
obtained  final  birth  data  by  State. 

Most  recent  year  for  which  abortion 
data  are  available  means  the  year  that 
is  two  calendar  years  prior  to  the 
current  calendar  year.  (For  example,  for 
eligibility  determinations  made  during 
calendar  year  1999,  the  most  recent  year 
for  which  abortion  data  are  available 
would  be  calendar  year  1997.) 

NCHS  means  the  National  Center  for 
Health  Statistics,  in  the  Centers  for 
Disease  Control  and  Prevention,  U.S. 
Department  of  Health  and  Human 
Services. 

Number  of  out-of-wedlock  births  for 
the  State  means  the  final  number  of 
births  occurring  outside  of  marriage  to 
residents  of  the  State,  as  reported  in 
NCHS  vital  statistics  data. 

Number  of  total  births  for  the  State 
means  the  final  total  number  of  births  to 
residents  of  the  State,  as  reported  in 
NCHS  vital  statistics  data. 

Rate  of  abortions  means  the  nimiber 
of  abortions  reported  by  the  State  in  the 
most  recent  year  for  which  abortion  data 
are  available  divided  by  the  State's  total 
nimiber  of  resident  hiiihs  reported  in 
vital  statistics  for  that  same  year.  (This 
measure  is  also  more  traditionally 
known  as  the  "abortion  to  live  birth 
ratio.") 

Ratio  refers  to  the  ratio  of  out-of- 
wedlock  births  to  total  births,  as  defined 
in  §  283.5(b}. 

State  means  the  50  States  of  the 
United  States,  the  District  of  Colimibia, 
the  Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  and 
American  Samoa,  as  provided  in  section 
419(a)(5)  of  the  Act. 

Vital  statistics  data  means  the  data 
reported  by  State  health  departments  to 
NCHS,  through  the  Vital  Statistics 
Cooperative  Program  (VSCP). 


§283.3    What  stops  will  ws  follow  to  award 
ths  bonus? 

(a)  For  each  of  the  fiscal  years  1999 
through  2002  we  will: 

(1)  Calculate  the  ratios  for  the  most 
recent  two  years  for  which  data  are 
available,  and  for  the  prior  two  years,  as 
described  in  §  283.5.  We  will  do  this  for 
every  State  that  submits  the  necessary 
vital  statistics  data  to  NCHS,  as 
described  in  §  283.4. 

(2)  Calculate  the  proportionate  change 
between  these  two  ratios,  as  described 
in  §283.5. 

(3)  Identify  as  potentially  eligible 
those  States  that  have  qualifying 
decreases  in  their  ratios,  using  Uie 
methodology  described  in  §  283.5.  We 
will  identify  fewer  than  five  States  if 
fewer  than  five  States  experience 
decreases  in  their  ratios.  We  will 
identify  more  than  five  States  if  Guam, 
American  Samoa  or  the  Virgin  Islands, 
in  addition  to  five  other  States,  have 
qualifying  decreases  in  their  out-of- 
wedlock  birth  ratios. 

(4)  Notify  these  potentially  eligible 
States  that  we  will  consider  them  for  the 
bonus  if  they  submit  data  on  abortions 
as  stated  in  §  283.6. 

(5)  Identify  which  of  the  potentially 
eligible  States  that  submitted  the 
required  data  on  abortions  have 
experienced  decreases  in  their  rates  of 
abortion  relative  to  1995,  as  described  in 
§  283.7.  These  States  will  receive  the 
bonus. 

(b)  We  will  determine  the  amount  of 
the  grant  for  each  eligible  State,  based 
on  the  nimiber  of  eligible  States,  and 
whether  Guam,  American  Samoa  or  the 
Virgin  Islands  are  eligible.  No  State  will 
receive  a  bonus  award  greater  than  $25 
million  in  any  year. 

§283.4    H  a  Stato  wants  to  b«  consMersd 
for  bonus  eligibility,  what  Mrth  data  must  It 
submit? 

(a)  To  be  considered  for  a  bonus,  the 
State  must  have  submitted  data  on  out- 
of-wedlock  bir&s  as  follows: 

(1)  The  State  must  have  submitted  to 
NCHS  final  vital  statistics  data  files  for 
all  births  occurring  in  the  State.  These 
files  must  show,  among  other  elements, 
the  number  of  total  birBis  and  the 
number  of  out-of-wedlock  births 
occurring  in  the  State.  These  data  must 
conform  to  the  Vital  Statistics 
Cooperative  Program  contract  for  all 
years  in  the  calculation  period.  This 
contract  specifies,  among  other  things, 
the  guidelines  and  time-lines  for 
submitting  vital  statistics  data  files. 

(2)  The  State  must  have  submitted 
these  data  for  the  most  recent  two  yean 
for  which  NCHS  reports  final  data,  as 
well  as  for  the  previous  two  years. 

(b)  If  a  State  has  changed  its  method 
of  determining  marital  status  for  the 
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purposes  of  these  data,  the  State  also 
must  have  met  the  following 
requirements: 

(1)  The  State  has  identified  aU  years 
for  which  the  method  of  determining 
marital  status  is  different  from  that  used 
for  the  previous  year. 

(2)  For  those  years  identified  under 
paragraph  (h)(1)  of  this  section,  the  State 
has  replicated  as  closely  as  possible  the 
previous  year's  method  for  determining 
marital  status  at  time  of  birth,  and  the 


State  has  reported  to  NCHS  the  resulting 
alternative  niunber  of  out-of-wedlock 
births. 

(3)  The  State  has  also  submitted  to 
NCHS  documentation  on  what  the 
changes  in  determination  of  marital 
statiis  were  for  those  years  and  how  it 
determined  the  alternative  number  of 
out-of-wedlock  births  for  the  State. 

(4)  For  methodology  changes  that 
occurred  prior  to  1998  or  final  rule 
pubhcation,  the  State  must  have 


submitted  the  information  described  in 
paragraphs  (b)(1),  (2)  and  (3)  of  this 
section  within  1  year  of  final  rule 
publication.  For  such  changes  occurring 
during  or  after  1998  and  after  final  rule 
publication,  the  State  must  have 
submitted  such  information  according 
to  the  same  deadline  that  applies  to  its 
vital  statistics  data  for  that  year. 


Deadune  for  Information  on  Changes  in  Data  Retorting 


if  Change  In  Data  Collection  Occufred: 

Then  Deadline  for  Infonnation  on  Alternative  Data  is: 


Prior  to  1998 

Within  1  year  of 
final  rule 


Prior  to  final  mie 

Within  1  year  of 
final  rule 


During  1998.  after 

final  nie 
NCHS  deadlines 


After  1998,  after 

firai  nie 
NCHSdeadKnes 


§283.5    How  wHI  we  uae  these  birth  data  to 
determine  bonus  eligll)lllty? 

(a)  We  will  use  the  number  of  out-of- 
wedlock  births  and  total  births  among 
women  living  in  each  State  provided  by 
NCHS  as  follows. 

(1)  If  a  State  has  not  changed  its 
method  of  determining  marital  status, 
these  numbers  will  be  based  directly  on 
their  vital  statistics  data  files. 

(2)  For  years  when  the  determination 
of  marital  status  has  been  changed 
diuing  the  calculation  period,  NCHS 
will  provide  the  niunber  of  out-of- 
wedlock  births  from  vital  statistics  as 
well  as  an  adjustment  factor  to  disregard 
the  efiiects  of  this  change. 

(b)  We  will  use  these  data  provided  by 
NCHS  to  calculate  the  decrease  in  the 
ratios  for  each  State,  as  follows: 

(1)  We  will  calculate  the  ratio  as  the 
number  of  out-of-wedlock  births  for  the 
State  during  the  most  recent  two-year 
period  for  which  NCHS  has  final  birth 
data  divided  by  the  number  of  total 
births  for  the  State  during  the  same 
period.  We  will  calculate,  to  three 
decimal  places,  the  ratio  for  each  State 
that  submits  the  necessary  data  on  total 
and  out-of-wedlock  births  described  in 
§283.4. 

(2)  We  will  calculate  the  ratio  for  the 
previous  two-year  period  using  the  same 
methodology. 

(3)  We  will  calculate  the 
proportionate  change  in  the  ratio  as  the 
ratio  of  out-of-wedlock  births  total 
births  for  the  most  recent  two-year 
period  minus  the  ratio  of  out-of-wedlock 
births  to  total  births  from  the  prior  two- 
year  period,  all  divided  by  the  ratio  of 
out-of  wedlock  births  to  total  births  for 
the  prior  two-year  period.  A  negative 
number  will  indicate  a  decrease  in  the 
ratio  and  a  positive  niunber  will 
indicate  an  increase  in  the  ratio. 

(c)  We  will  identify  which  States  have 
a  decrease  in  their  ratios  large  enough 


to  make  them  potentially  eligible  for  the 
bonus,  as  follows: 

(1)  For  States  other  than  Guam, 
American  Samoa  and  the  Virgin  Islands, 
we  will  use  this  calculated  change  to 
rank  the  States  and  identify  which  five 
States  have  the  largest  decrease  in  their 
ratios.  Only  States  among  the  top  five 
will  be  potentially  eUgible  for  the 
bonus.  We  will  identify  fewer  than  five 
such  States  as  potentially  eligible  if 
fewer  than  five  experience  decreases  in 
their  ratios.  We  will  not  include  Guam, 
American  Samoa  and  the  Virgin  Islands 
in  this  ranking. 

(2)  If  we  identify  more  than  five  States 
due  to  a  tie  in  the  decrease,  we  will 
recalculate  the  ratio  and  the  decrease  in 
the  ratio  to  as  many  decimal  places  as 
necessary  to  eliminate  the  tie.  We  will 
identify  no  more  than  five  States. 

(3)  For  Guam,  American  Samoa  and 
the  Virgin  Islands,  we  will  use  the 
calculated  change  in  the  ratio  to  identify 
which  of  these  States  experienced  a 
decrease  at  least  as  large  as  the  smallest 
qualifying  decrease  identified  in 
para^aph  (c)(1)  of  this  section.  These 
identified  States  will  be  potentially 
eligible  for  the  bonus  also. 

(4)  We  will  notify  the  potentially 
eligible  States,  as  identified  under 
paragraphs  (a)  through  (c)  of  this  section 
that  they  must  submit  the  information 
on  abortion  rates  specified  under  §  283.6 
if  they  want  to  be  considered  for  the 
bonus. 

§  283.6    If  a  State  wants  to  be  considered 
for  bonus  eligibility,  whaidata  on  abortions 
must  It  submit? 

(a)  To  be  considered  further  for  bonus 
eligibility,  each  potentially  eligible 
State,  as  identified  under  §  283.5.  must 
then  submit  to  ACF  data  and 
information  on  the  number  of  abortions 
for  calendar  year  1995  within  two 
months  of  this  notification.  This  number 
must  measure  either  of  the  following: 


(1)  For  calendar  year  1995,  the  total 
number  of  abortions  performed  by  all 
providers  within  the  State;  or 

(2)  For  calendar  year  1995,  the  total 
number  of  abortions  that  were 
performed  by  all  providers  within  the 
State  on  the  total  population  of  State 
residents  only.  This  is  the  preferred 
measure. 

(b)  States  must  have  obtained  these 
data  on  abortions  for  calendar  year  1995 
by  the  end  of  calendar  year  1997,  or 
within  60  days  of  publication  of  the 
final  rule  on  the  bonus,  whichever  is 
later.  Within  two  months  of  notification 
by  ACF  of  potential  eUgibility,  the  State 
must  submit  records  documenting  when 
it  obtained  the  abortion  data  for 
calendar  year  1995. 

(c)  The  State  also  must  submit  data  on 
the  niunber  of  abortions  for  the  most 
recent  year  for  which  abortion  data  are 
available,  as  defined  in  §  283.2.  In 
measuring  the  number  of  abortions,  the 
State  must  use  the  same  definition, 
either  under  paragraph  (a)(1)  or  (a)(2)  of 
this  section,  for  both  1995  and  the  most 
recentyear. 

(d)  The  State  must  adjust  the  number 
of  abortions  reported  to  ACF  in  any  year 
to  exclude  increases  or  decreases  due  to 
changes  in  data  collection  or 
methodology  relative  to  the  number  of 
abortions  reported  to  ACF  for  1995.  The 
Governor,  or  his  or  her  designee,  must 
certify  to  ACF  that  such  adjustments 
have  been  made. 

§283.7    How  will  we  use  these  data  on 
abortions  to  determine  bonus  eligibility? 

(a)  For  those  States  that  have  met  all 
the  requirements  under  §§  283.1 
through  283.6,  we  will  calculate  the  rate 
of  abortions  for  calendar  year  1995  and 
for  the  most  recent  year  for  which 
abortion  data  are  available.  These  rates 
will  equal  the  number  of  abortions 
reported  by  the  State  to  ACF  for  the 
applicable  year,  divided  by  total  births 
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among  women  living  in  the  State 
reported  by  NCHS  for  the  same  year.  We 
will  calculate  the  rates  to  three  decimal 
places. 

(b)  If  ACF  determines  that  the  State's 
rate  of  abortions  for  the  most  recent  year 
for  which  abortion  data  are  available  is 
less  than  the  rate  for  1995,  and,  if  the 
State  has  met  all  the  requirements  Usted 
elsewhere  under  this  part,  the  State  will 
receive  the  bonus. 

S  283.8    What  will  be  the  amount  of  the 
bonua? 

(a)  If,  for  a  bonus  year,  none  of  the 
eligible  States  is  Guam,  American 
Samoa  or  the  Virgin  Islands,  then  the 
amount  of  the  grant  shall  be: 


(1)  $20  million  if  there  are  five 
eligible  States;  or 

(2)'$25  million  if  there  are  fewer  than 
five  eligible  States. 

(b)  If  for  a  bonus  year,  Guam,  the 
Virgin  Islands,  or  American  Samoa  is  an 
eligible  State,  then  the  amount  of  the 
grant  shall  be: 

(1)  In  the  case  of  such  a  State,  25 
percent  of  the  mandatory  ceiling 
amount  as  defined  in  section  1108  of  the 
Act;  and 

(2)  In  the  case  of  any  other  State  the 
amount  of  the  grant  shall  be  $100 
million,  minus  the  total  amount  of  any 
bonuses  paid  to  Guam,  the  Virgin 
Islands,  and  American  Samoa,  and 
divided  by  the  number  of  eligible  States 


other  than  such  territories,  not  to  exceed 
$25  million. 


§  283.9    What  do  eligible  States  need  to 
know  to  access  the  bonus  funds? 

(a)  We  will  pay  the  bonus  to  the 
Executive  Office  of  the  Governor  of  the 
eligible  State. 

Cb)(l)  States  must  use  the  bonus  to 
carry  out  the  purposes  of  the  Temporary 
Assistance  for  Needy  Families  Block 
Grant  in  section  404  of  the  Social 
Security  Act. 

(2)  These  funds  are  also  subject  to  the 
limitations  in,  and  requirements  of, 
sections  404  and  408  of  the  Act. 

[PR  Doc.  98-5179  Filed  2-27-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[W-»7-11;FRL-6972-6] 

Announcement  of  the  Drinking  Water 
Contaminant  Candidate  List 

AOENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Safe  Drinking  Water  Act 
(SDWA),  as  amended  in  1996,  requires 
the  Environmental  Protection  Agency 
(EPA)  to  publish  a  list  of  contaminants 
which,  at  the  time  of  publication,  are 
not  subject  to  any  proposed  or 
promulgated  national  primary  drinking 
water  regulation  (NPDWR),  that  are 
known  or  anticipated  to  occur  in  public 
water  systems  and  which  may  require 
regulations  under  the  SDWA  [section 
1412(b)(1)].  The  SDWA,  as  amended, 
specifies  that  EPA  must  publish  the  first 
list  of  contaminants  (Drinking  Water 
Contaminant  Candidate  List,  or  CCL) 
not  later  than  18  months  after  the  date 
of  enactment,  i.e.,  by  February  1998, 
and  every  five  years  thereafter.  The 
SDWA,  as  amended,  also  specifies  that 
the  CCL  must  be  published  after 
consultation  with  the  scientific 
community,  and  after  notice  and 
opportunity  for  public  comment. 

A  draft  CCL  was  published  in  the 
October  6, 1997  edition  of  the  Federal 
Register  (62  FR  52193)  in  order  to  seek 
comment  from  the  public.  Seventy-one 
comments  were  received.  The 
comments  have  been  reviewed  and 
considered  in  creating  the  final  CCL 
presented  in  today's  notice.  The  CCL  is 
divided  among  contaminants  which  are 
identified  as  priorities  for  drinking 
water  research,  those  which  need 
additional  occurrence  data,  and 
contaminants  which  are  priorities  for 
consideration  for  the  development  of 
future  drinking  water  regulations  and 
guidance.  The  CCL  includes  50 
chemical  and  10  microbiological 
contaminants/contaminant  groups. 

The  full  record  for  this  notice  has 
been  established  under  docket  number 
W-97-11,  and  includes  supporting 
documentation  as  well  as  all  comments 
received  in  response  to  the  October  6, 
1997  notice.  The  full  record  is  available 
for  inspection  from  9:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays  at  the  Office  of  Water 
Docket,  East  Tower  Basement,  USEPA 
Headquarters,  401  M  Street,  S.W., 
Washington,  D.C.  For  access  to  the 
docket,  please  call  202-260-3027  to 
schedule  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  please  contact  the 


EPA  Safe  Drinking  Water  Hotline.  The 
toll-free  number  is  800-^26-4791.  The 
Hotline  operates  from  9:00  a.m.  to  5:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  For  specific  information 
on  the  Contaminant  Candidate  List  and 
the  contaminant  identification  process, 
please  contact  Ms.  Evelyn  Washington, 
at  the  U.S.  Environmental  Protection 
Agency,  Office  of  Ground  Water  and 
Drinking  Water,  Mailcode  4607, 
Washington,  D.C.  20460,  phone:  202- 
260-3029,  fax:  202-260-3762,  email: 
washington.evelyn@epamail.epa.gov. 

EPA  Regional  Offices 

1.  JFK  Federal  Bldg..  Room  2203,  Boston, 
MA  02203.  Phone:  617-565-3602, 
Jerry  Healey 

n.  290  Broadway,  Room  2432,  New 

York,  NY  10007-1866.  Phone:  212- 
637-3880,  Walter  Andrews 

III.  841  Chestnut  Street,  Philadelphia, 

PA  19107.  Phone:  215-566-5775, 
Jeff  Hass 

IV.  61  Forsyth  Street,  SW,  Atlanta  GA 

30303.  Phone:  404-562-9480, 
Janine  Morris 

V.  n  West  Jackson  Blvd.,  Chicago,  IL 

60604-3507.  Phone: 312-886-4239, 
Kim  Harris 

VI.  1445  Ross  Avenue,  Dallas,  TX 

75202.  Phone:  214-665-7150,  Larry 
Wright 

VII.  726  Minnesota  Ave.,  Kansas  City, 
KS  66101.  Phone:  913-551-7410, 
Stan  Calow 

VIII.  One  Denver  Place,  999  18th  Street, 
suite  500,  Denver,  CO  80202. 
Phone:  303-312-6627,  Rod  Glebe 

IX.  75  Hawthorne  Street,  San  Francisco, 

CA  94105.  Phone:  415-744-1884, 
Bruce  Macler 

X.  1200  Sixth  Avenue,  Seattle.  WA 

98101.  Phone: 206-553-1893,  Larry 
Worley 
SUPPLEMENTARY  INFORMATION: 

Abbreviations  Used  in  This  Notice 

AMA — American  Medical  Association 
AWWARF— American  Water  Works 

Association  Research  Foundation 
CAA — Clean  Air  Act 
CASRN — Chemical  Abstract  Services 

Registry  Number 
CCL—Contaminant  Candidate  List 
CERCLA — Comprehensive 

Environmental  Response, 

Comprehensive  and  Liability  Act 
CPVC— Chlorinated  Polyvinyl  Chloride 
DBPR— Microbiological  and 

Disinfection  Byproducts  Regulations 
DWEL — Drinking  Water  Equivalent 

Level 
DWPL— Drinking  Water  Priority  List 
EDSTAC — Endocrine  Disrupter 

Screening  and  Testing  Advisory 

Committee 
EPA — EnvircMimental  Protection  Agency 


ESWTR— Enhanced  Surface  Water 

Treatment  Rule 
FIFRA — Federal  Insecticide,  Fungicide, 

and  Rodenticide  Act 
FQPA— Food  Quality  Protection  Act 
FR— Federal  Register 
GWDR— Ground  Water 
GW — Ground  Water  Disinfection  Rule 
IRIS — Integrated  Risk  Information 

System 
MCL — Maximum  Contaminant  Level 
MCLG — Maximum  Contaminant  Level 

Goal 
MTBE— Methyl-t-butyl  Ether 
NAS — National  Academy  of  Sciences 
NAWQA— National  Water  QuaUty 

Assessment  Program 
NDW AC— National  Drinking  Water     ^ 

Advisory  Council 
NOAEL— No-Observed-Adverse-Effect- 
Level 
NPDWR — National  Primary  Drinking 

Water  Regulations 
NPL — National  Priority  List 
NSF — National  Sanitation  Foimdation 
OPP— EPA's  Office  of  Pesticide 

Programs 
OPPTS— EPA's  Office  of  Pollution 

Prevention  and  Toxic  Substances 
PGWDW— Pesticides  in  Groimd  Water 

Database 
PVC— Polyvinyl  Chloride 
RfD — Reference  Dose 
SAB — EPA's  Science  Advisory  Board 
SAP — Science  Advisory  Panel 
SDWA— Safe  Drinking  Water  Act 
SWTR— Surface  Water  Treatment  Rule 
TTHM— total  trihalomethane 
TSCA — Toxic  Substances  Control  Act 
UCMR — Unregulated  Contaminant 

Monitoring  Regulations 
WHO— World  Health  Organization 
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VI.  Other  Requirements 
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I.  Background 

The  Safe  Drinking  Water  Act  (SDWA), 
as  amended  in  1996,  requires  the 
Enviromnental  Protection  Agency  (EPA) 
to  pubhsh  a  list  of  contaminants  that  are 
known  or  anticipated  to  occur  in  public 
water  systems,  and  which  may  require 
regulation  tinder  the  SDWA  [section 
1412(b)(1)].  The  SDWA.  as  amended, 
also  specifies  that  EPA  must  pubUsh 
this  list  of  contaminants  (Drinking 
Water  Contaminant  Candidate  List,  or 
CCL)  not  later  than  18  months  after  the 
date  of  enactment  (i.e.,  by  February 
1998),  and  publish  a  new  CCL  every  five 
years  thereafter.  The  SDWA  requires 
that  the  list  of  contaminants  include 
those  which,  at  the  time  of  publication, 
are  not  subject  to  any  proposed  or 
promulgated  national  primary  drinking 
water  regulation  (NPDWR).  The  Hst 
must  be  published  after  consultation 
with  the  scientific  community, 
including  the  Science  Advisory  Board, 
after  notice  and  opportimity  for  public 
comment,  and  after  consideration  of  the 
occurrence  database  established  imder 
section  1445(g).  The  unregulated 
contaminants  considered  for  the  list 
must  include,  but  not  be  Umited  to, 
substances  referred  to  in  section  101(14) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  of  1980  (CERCLA),  and  substances 
registered  under  the  Federal  hisecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA). 

Today's  notice  is  being  pubhshed 
pursuant  to  the  requirements  in  section 


1412(b)(1).  The  contaminants  included 
are  not  subject  to  any  proposed  or 
promulgated  national  primary  drinking 
water  regulation,  are  known  or 
anticipated  to  occur  in  public  water 
systems,  and  may  require  regulation 
under  the  SDWA.  Ehiring  the 
development  of  the  CCL,  the  Agency 
consulted  with  stakeholders,  including 
the  National  Drinking  Water  Advisory 
Council's  (NDWAC)  Working  Group  on 
Occurrence  &  Contaminant  Selection, 
which  includes  microbiologists.      * 
toxicologists.  public  health  scientists, 
and  engineers,  and  consulted  with  other 
members  of  the  scientific  community 
including  the  Science  Advisory  Board 
(SAB).  A  draft  CCL  was  pubhshed  in  the 
October  6. 1997  edition  of  the  Federal 
Register  (62  FR  52193)  to  seek  comment 
from  the  public. 

Seventy-one  comments  were  received 
in  response  to  the  notice  on  the  draft 
CCL;  66  comments  were  received  by  the 
due  date,  and  an  additional  5  comments 
were  received  later.  The  majority  were 
supportive  of  the  CCL  process  and  the 
development  of  this  first  CCL,  and 
provided  suggestions  on  specific 
contaminants  that  should  be  included 
on,  or  excluded  fi-om,  the  CCL.  The 
comments,  data,  and  information 
provided  were  taken  into  consideration 
in  preparing  the  final  CCL  presented  in 
today's  notice.  Modifications  to  the  CCL 
presented  in  today's  notice  were  also 
reviewed  by  the  National  Drinking 
Water  Advisory  Council  (NDWAC),  and 
the  NDWAC  Working  Group  on 
Occurrence  &  Contaminant  Selection. 

The  Agency  believes  the  CCL 
presented  in  today's  notice  is  a  first  step 
toward  improving  risk  assessment, 
strengthening  science  and  data,  and 
achieving  better  decision-making  and 
future  priority  setting.  The  CCL  is 


designed  to  be  responsive  to  each  of  the 
requirements  noted  above  of  the  SDWA, 
as  amended,  and  is  consistent  with  the 
goals  of  the  Drinking  Water  Redirection 
Strategy.  The  CCL  is  the  result  of  a 
concerted  effort  of  screening  a  larger  set 
of  contaminants  to  a  subset  of  those  of 
most  concern. 

This  final  CCL  will  be  the  primary 
source  of  priority  contaminants  for  the 
Agency's  drinking  water  program.  The 
Ust  is  divided  among  priorities  for 
drinking  water  research,  priorities  for 
additional  occurrence  data  collection, 
and  those  contaminants  which  are 
priorities  for  consideration  for  Agency 
determinations  of  whether  or  not  to 
regulate  specific  contaminants  by 
August  2001. 

The  SDWA  does  not  preclude  the 
Agency  from  taking  action  on  a 
contaminant  not  included  on  the  CCL. 
The  EPA  can  decide  to  monitor,  develop 
guidance,  or  conduct  research,  for  a 
contaminant  not  included  on  the  CCL 
The  Agency  can  also  develop 
regulations  to  address  an  urgent  threat 
to  public  health  under  SDWA  (section 
1412(b)(1)(D)].  The  Agency  is  also  not 
precluded  from  modifying  the  CCL  prior 
to  the  due  date  of  the  next  CCL,  which 
is  February  2003. 

n.  Drinking  Water  Contaminant 
Candidate  List 

The  following  table  includes  the 
contaminants,  microbiological  and 
chemical,  presented  as  the  Drinking 
Water  Contaminant  Candidate  List.  The 
chemical  contaminants  in  the  table  are 
identified  by  name  and  Chemical 
Abstracts  Service  Registry  Number 
(CASRN).  The  CCL  includes  50 
chemical  and  10  microbiological 
contaminants/contaminant  groups. 


Table  1  .—Drinking  Water  Contaminant  Candidate  List 


Microbiological  contaminants 


Acanthamoeba  (guidance  expected  for  contact  lens  wearers) 

Adenoviruses 

Aeromonas  hydrophila 

Caliciviruses 

Coxsackieviruses 

Cyanobacteria  (Wue-green  algae),  other  freshwater  algae,  and  their  toxins 

Echoviruses 

Helicobacter  pylori 

Microsporidia  (Enterocytozoon  &  Septata) 

Mycot)acter)um  avium  intracellulare  (MAC) 


Chemical  contaminants 


1 .1 ,2,2-tetrachloroethane 
1,2,4-trimethylben2ene .... 

1,1-dichloroethane  ...„ 

1,1-dichloropropene  

1,2-diphenylhydrazine 

1 .3-<iichloropropane  

1 .3-Dichloropropene  ........ 


CASRN 


79-34-5 
95-63-6 
75-34-3 
563-58-6 
122T-66-7 
142-28-9 
542-75-6 
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Chemical  contaminants 


2,4.6-trichlofopherK)l  

2,2-dichloropropane 

2,4-dichlorophenol 

2,4-dinitrophenol  

2,4-dinitroto(uene  

2,6Klinitrotoluene  

2-fnethyt-Phenol  (o-creso() 
AcrtocWor 


Alachior  ESA  &  other  acetanilide  pesticide  degradation  products 

AWrin 

Aiuminum 


Boron  

Bromobenzene 

DCPA  mono-acid  degradate 

DCPA  di-acid  degradate 

DDE  

Oiazinon  

DieWrin 

DisuNoton  


Oiuron  

EPTC  (s-ethyl-dipropylthiocarbamate) 
Forwfos  


Hexachlorobutadiene  

p-lsopropyttoiuene  (p-cymene) 
Linuron  


Manganese  

Methyl  bromide  

Methy»-t-butyl  ether  (MTBE) 

Metoiachlor 

Metribuzin 

MoNnate 


Naphthalene  . 
Nitrobenzene 
Organotins  ... 
Parchlorate  ... 

Prometon  

RDX  

Sodium 

Sulfate 

Terbacil  

Tertxjios 


Triazines  &  degradation  products  of  triazines  (including,  but  not  limited  to  Cyanazine  21725-4&-2,  and  atrazine-desethyt  6190- 

65-4). 
Vanadium 


CASRN 


88-06-2 

594-20-7 

120-83-2 

51-28-6 

121-14-2 

606-20-2 

95-48-7 

342S6-a2-1 

N/A 

309-00-2 

7429-«0-5 

7440-42-8 

108-86-1 

887-54-7 

2136-79-0 

72-55-9 

333-41-5 

60-57-1 

298-04-4 

330-54-1 

750  04  4 

944-22-9 

87-68-3 

99-87-6 

330-55-2 

7439-96-5 

74-83-9 

1634-04-4 

51218-45-2 

21087-64-9 

2212-67-1 

91-20-3 

98-95-3 

N/A 

N/A 

1610-18-0 

121-82-4 

7440-23-5- 

14808-79-6 

5902-51-2 

13071-79-9 


7440-62-2 


m.  Changes  Made  to  Create  the  Final 
Contaminant  Candidate  List  Based  on 
Comments  Received  on  the  Draft 

The  criteria  which  EPA  used  to  select 
the  contaminants  for  the  CCL  are 
described  in  detail  in  the  October  6, 
1997  notice  (62  FR  52193)  on  the  draft 
CCL.  In  general,  the  criteria  for 
including  a  contaminant  on  the  CCL 
consisted  of  determinations  of  whether 
the  occurrence,  or  anticipated 
occurrence,  of  a  contaminant  was  likely 
at  levels  of  concern  to  human  health. 
The  October  notice  solicited  input  from 
the  public  and  specifically  requested 
comments  on  (1)  the  approach  EPA  used 
to  create  the  list  and  suggestions  on  the 
process  for  future  lists;  (2)  contaminants 
on  the  list;  (3)  data  needs  categories;  and 
(4)  whether  to  include  perchlorate  on 
the  CCL. 

EPA  received  71  comments,  66  by  the 
deadline  and  5  additional  late 
comments.  The  majority  of  comments 


were  supportive  of  the  CCL  process,  and 
the  development  of  this  first  CCL. 
Comments  were  received  from  a  number 
of  segments  of  the  stakeholder 
community,  including  equipment 
manufacturers,  consultants,  chemical 
manufacturers,  trade  associations, 
environmental  groups,  state  regulatory 
agencies,  water  utilities,  and  private 
citizens.  Commenters  provided  data  and 
information  on  specific  contaminants 
and  included  suggestions  on  the  process 
for  future  CCL  development,  as  well  as 
feedback  on  the  data  and  research  needs 
indicated  for  the  contaminants  on  the 
CCL.  Roughly  60  issues  were  raised  by 
the  comments,  both  contaminant- 
specific  and  related  to  the  development 
of  a  process  for  identifying 
contaminants  for  future  CCLs.  The 
comments,  data,  and  information 
provided  were  taken  into  consideration 
in  preparing  the  final  CCL  presented  in 
today's  notice.  Proposed  changes  to  the 


CCL  were  also  reviewed  by  the  NDWAC 
Working  Group  on  Occurrence  & 
Contaminant  Selection,  and  the 
NDWAC  full-Council. 

A  number  of  comments  indicated  that 
many  did  not  understand  the  function 
of  the  CCL.  The  CCL  is  not  the  list  of 
contaminants  for  which  the  Agency  has 
made  a  determination  to  regulate.  The 
CCL  is  a  list  of  priority  contaminants 
(not  otherwise  addressed)  for  drinking 
water  program  activities  which  include 
those  for:  (1)  drinking  water  research, 
(2)  monitoring,  (3)  guidance 
development,  as  well  as  those  for  (4) 
selection  and  regulatory  determination 
by  the  year  2001.  The  next  steps  likely 
to  occur  with  regard  to  any  given 
contaminant  are  discussed  in  more 
detail  in  Section  V  in  today's  notice. 

Despite  the  support  expressed  for  the 
development  of  this  first  CCL, 
commenters  advised  that  more  robust 
criteria  are  needed  for  future  CCL 
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development  and  for  contaminant 
selection.  The  Agency  agrees  with  these 
commenters  and  will  continue  to  work 
to  develop  a  contaminant  identification 
process  for  chemical  and 
microbiological  contaminants  to  be  used 
to  develop  future  CCLs.  Section  IV.C.  of 
today's  notice  provides  additional 
information  on  how  the  Agency  plans  to 
develop  these  processes. 

The  following  is  a  simimary  of  the 
significant  public  comments  received 
that  led  to  changes  to  the  CCL.  The 
remainder  of  this  section  responds  to 
the  more  significant  comments,  and 
indicates  how  the  CCL  was  changed  in 
response  to  these  comments.  A 
complete  report  of  responses  to  all 
comments  received  on  the  notice  of  the 
draft  CCL  can  be  foimd  in  the  docket. 

A.  Acetochlor,  Metolachor,  and 
AlachlorESA 

A  number  of  commenters  supported 
the  inclusion  of  acetochlor,  metolachor, 
and  alachlor  ESA  (the  sulfonic  acid 
degradate  of  alachlor)  on  the  CCL,  while 
others  indicated  that  they  should  not  be 
included.  Three  commenters  indicated 
that  acetochlor  should  have  low  priority 
for  regulation,  and  that  the  Agency 
should  consider  deleting  it  bom  the 
CCL.  The  commenters  argued  that  under 
the  Acetochlor  Registration  Project,  the 
EPA  has  estabUshed  very  conservative 
triggers  for  its  potential  cancellation  of 
use  as  a  pesticide.  The  commenters 
went  on  to  indicate  that  in  175 
commimity  water  systems  monitored 
since  March  1995,  acetochlor  detections 
have  occurred  in  only  20%  of  samples, 
that  no  system  had  an  average  mean 
concentration  exceeding  2  ppb,  which  is 
one  of  the  triggers,  and  that  additional 
monitoring  data  will  indicate  that 
concentrations  found  in  public  water 
systems  are  far  below  140  ppb. 

One  commenter  argued  mat 
metolachlor  should  not  be  included  on 
the  CCL.  That  although  it  is  detected  in 
water,  it  is  rarely  above  the  Ufetime 
health  advisory  level  of  70  ppb,  and  the 
detections  in  most  cases  are  associated 
with  point  sources.  The  commenter 
stated  that  data  collected  under  the 
Unregulated  Contaminant  Monitoring 
Regulations  is  available  on  a  state-by- 
state  basis,  and  the  results  re[>orted  firom 
3  States  also  indicate  no  detections 
above  the  lifetime  health  advisory  level 
of  70  ppb.  Another  conunenter 
suggested  that  alachlor  ESA  should  not 
be  included  on  the  CCL,  as  it,  too, 
should  have  a  low  priority  for  regulation 
based  on  concentrations  in  water  not 
exceeding  6370  ppb. 

Other  commenters  argued  that 
metolachor,  acetochlor,  and  alachlor 
ESA  should  be  kept  on  the  CCL  since 


States  reported  finding  these 
contaminants  in  water.  One  commenter 
added  that  the  metolachor  ESA  and 
metolachor  OA  degradation  products 
should  be  included  on  the  CCL  also, 
since  all  have  been  found  in  ground 
water. 

One  commenter  also  pointed  out  that 
metolachlor,  acetochlor,  and  alachlor  do 
not  have  a  common  mode  of  action,  and 
thus  cannot  be  grouped  together  to 
develop  a  single  standard  to  address  all 
acetanilide  pesticides. 

EPA  Response 

The  Agency  disagrees  with  the 
commenters  who  beUeve  it  is 
inappropriate  to  include  acetochlor, 
metolachor,  and  alachlor  ESA  on  the 
CCL.  By  including  these  contaminants 
on  the  CCL,  the  Agency  has  not  yet 
made  a  determination  with  respect  to 
regulating  any  of  them.  In  light  of  the 
reported  occurrences  of  these 
contaminants  in  water,  the  drinking 
water  program  needs  to  determine  what 
action  is  appropriate  to  ensure  the 
protection  of  pubUc  health  even  if  the 
action  may  be  only  the  development  of 
guidance  for  States  and  public  water 
systems.  The  Office  of  Water  will 
evaluate  further  the  available  toxicity 
and  occurrence  information  for  these 
pesticides  in  order  to  determine 
appropriate  concentration  values 
adequate  to  protect  against  risks 
associated  with  exposure  through 
drinking  water.  With  respect  to 
metolachlor  specifically,  the  Agency 
believes  it  is  appropriate  to  include  it  on 
the  CCL.  The  data  collected  under  the 
Unregulated  Contaminant  Monitoring 
Regulations  is  being  collected  &t)m  all 
States  and  will  be  compiled  and 
evaluated  as  additional  information  is 
collected  and  evaluated  for  all 
contaminants  on  the  CCL. 

The  Agency  agrees  that  it  is  ' 
appropriate  to  include  other  acetanilide 
pesticide  degradation  products  in 
addition  to  alachlor  ESA,  since  they, 
too,  have  been  foujid  in  groimd  water. 
However,  at  this  time,  the  Agency  has 
not  yet  determined  which  are  the  most 
important  to  include;  therefore,  EPA  has 
decided  to  include  alachlor  ESA  &  other 
acetanilide  pesticide  degradation 
products  as  a  group  of  contaminants  on 
the  CCL.  The  determination  of  which 
degradation  products  are  of  most 
concern  will  be  determined  as  we  learn 
more  about  these  contaminants  as  a 
class.  The  Agency  also  agrees  with  the 
commenter  that  because  alachlor, 
acetochlor,  and  metolachlor  do  not  have 
a  conmion  mode  of  action,  they  are  not 
at  this  time  appropriate  contaminants  to 
be  grouped  together  to  develop  a  single 
approach  addressing  all  acetaniUde 


pesticides.  Contrary  to  earUer 
statements,  acetanihde  pesticides  are 
not  likely  candidates  fat  development  of 
"total  standards"  in  the  foreseeable 
future.  However,  the  Agency  is 
interested  in  the  devefopment  of  "total 
standards,"  or  standards  that  address 
classes  of  compounds,  where 
appropriate,  and  as  the  state  of  the 
'science  improves. 

B.  Acetone  and  Cumene 

Two  commenters  remarked  that 
outdated  oral  reference  doses  (RfD)  bom 
the  Integrated  Risk  Information  System 
(IRIS)  for  acetone  and  amiene  were 
used  in  developing  the  draft  CCL  and 
that  analyses  should  be  done  with 
current  information.  The  Chemical 
Manufacturers  Association's  Acetone 
Panel  submitted  comments  about 
acetone  and  recommended  that  it 
should  not  be  included  on  the  final 
CCL.  The  reason  given,  in  addition  to 
the  outdated  RfD,  was  that  outdated 
information  concerning  levels  of 
acetone  detected  in  the  environment, 
including  data  bom  old  National 
Priority  List  (NPL)  sites  had  been  used 
in  the  Agency's  evaluation  and  that  this 
did  not  provide  a  reliable  basis  for 
estimating  likely  levels  of  acetone  in 
drinking  water  or  sources  of  drinking 
water,  llie  Panel  believes  more  relevant 
information  shows  that  acetone  is 
unlikely  to  be  present  in  drinking  water 
or  sources  of  drinking  water  at  levels  of 
concern. 

The  Chemical  Manufacturers 
Association's  Cumene  Panel  submitted 
comments  about  cumene  and 
recommended  that  it  should  not  be 
included  on  the  final  CCL.  The  reason 
given,  in  addition  to  the  outdated  RfD, 
was  that  concentrations  of  cumene 
detected  in  the  environment  were  not  at 
levels  of  concern,  and  it  is  rarely 
detected  in  drinking  water  or  sources  of 
drinking  water. 

EPA  Response 

The  Agency  agrees  with  the 
commenters  that  the  current  IRIS  values 
should  be  used  in  the  evaluations  for 
developing  the  CCL.  The  updated  value  • 
for  acetone  has  not  been  posted  on  the 
IRIS  database;  however,  the  Agency  has 
acknowledged  the  new  value  of  0.9  mg/ 
kg/day  previously  in  a  notice 
concerning  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (60  FR  31644).  The 
updated  value  for  cumene  has  been 
posted  on  the  IRIS  database,  and  is  0.1 
mg/kg/day. 

The  occurrence  data  from  the  U.S. 
Geological  Survey's  National  Water 
Quahty  Assessment  Program  (NAWQA) 
indicates  that  acetone  was  detected  at  a 
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frequency  of  greater  than  10%  of  the 
samples  collected;  however,  the 
concentrations  found  did  not  exceed 
their  reporting  level  of  0.2  (ig/1.  When 
the  current  IRIS  values  are  used  for 
acetone  and  cum^e,  and  compared  to 
the  available  occurrence  data,  neither 
meets  the  criteria  set  forth  for 
identifying  contaminants  for  the  CCL, 
and  therefore,  acetone  and  cimiene  have  • 
been  removed  from  the  CCL. 

C.  Aldicarbs  and  Nickel 

EPA  received  a  number  of  comments 
encouraging  the  inclusion  of  aldicarbs 
and  nickel  on  the  CCL,  while  a  few 
commented  that  it  was  inappropriate  to 
include  these  contaminants,  despite  the 
Agency's  existing  statutory  obligation 
with  regard  to  these  contaminants. 

EPA  Response 

In  the  case  of  aldicarbs  (aldicarb, 
aldicarb  sulfoxide,  aldicart)  sulfone)  and 
nickel,  the  Agency  has  determined  that 
it  is  inappropriate  to  include  these 
contaminants  on  the  CCL.  The  1996 
Amendments  to  SDWA  explicitly 
reenacted  the  requirements  for 
regulation  of  these  contaminants 
(section  1412  (b)(2)l.  In  response  to  an 
administrative  petition  from  the 
manufacturer  Rhone-Poulenc,  the 
Agency  issued  an  administrative  stay  of 
the  effective  date  of  the  maximum 
contaminant  levels  (MCLs)  for  aldicarbs, 
and  they  never  became  eff^ective. 
NPDWRs  for  nickel  were  promulgated 
on  July  17, 1992,  but  the  MCL  was  later 
vacated  and  remanded  in  response  to  a 
lawsuit  firom  the  Nickel  Development 
Institute  and  other  industry  parties. 

The  Agency  intends  to  complete 
regulatory  action  for  both  aldicarbs  and 
nickel.  The  time-frame  of  completing 
action  for  these  contaminants  is  likely  to 
be  the  same  time-frame  required  by 
SDWA  for  regulatory  determinations  for 
contaminants  on  the  CCL.  When 
considering  the  nature  and  type  of  work 
necessary  to  complete  action  on  these 
contaminants,  the  effort  for  aldicarbs  is 
anticipated  to  be  less  extensive  than  that 
required  for  nickel;  thus,  regulations  for 
aldicarbs  are  likely  to  be  completed 
prior  to  regulations  for  nickel. 

D.  Aluminum 

EPA  received  four  comments 
recommending  that  aluminum  not  be 
included  on  the  CCL.  One  commenter 
stated  that  regulations  would  be 
premature  at  this  time,  due  to  the  need 
for  additional  information  on  the  risk  of 
adverse  effects  and  occurrence  in 
drinking  water.  Other  commenters 
argued  that  there  was  no  scientific 
health  basis  for  the  inclusion  of 
aluminiun  on  the  CCL.  and  that  the 


World  Health  Organization  (WHO) 
stated  in  1995  that  there  is  an 
inadequate  basis  for  revising  existing 
guidelines  for  aluminum  below  the  200 
^g/l  standard  used  to  control  taste  and 
odor  effects.  The  commenters  also 
explained  that  the  source  of  aluminum 
in  drinking  water  is  primarily  linked  to 
the  use  of  alum  as  a  flocculent  in  water 
treatment,  and  the  implications  of 
regulating  aluminum  at  lower  levels 
could  cause  deleterious  effects  on  water 
quality. 

An  additional  commenter  felt  that 
aluminum  should  be  included  on  the 
CCL  based  on  new  literature  on  the 
relationship  of  aluminimi  to 
Alzheimer's  Disease,  elderly  mental 
impairment,  and  childhood  learning 
disabilities.  The  commenter  disagreed 
with  the  need  for  additional  data  on  the 
health  impacts  of  aluminum.  The 
commenter  contends  that  much  more  is 
actually  known  today  about  how 
aluminum  causes  neurological  injury 
than  is  known  for  lead,  and  that  there 
is  as  much  data  on  the  health  effects  of 
aluminum  as  was  ever  available  for 
lead.  I 

EPA  Response 

The  Agency  disagrees  with  the 
commenters  who  indicated  that 
aluminum  should  not  be  on  the  CCL. 
The  Agency  believes  it  is  appropriate  to 
include  aluminum  on  the  CCL  because 
of  the  new  developments  and  research 
on  aluminum  epidemiology  indicating  a 
potential  link  between  alimiinum  and 
adverse  neurological  effects.  It  is  clear 
that  additional  studies  are  needed  to 
characterize  the  risk  of  this  contaminant 
from  exposure  through  drinking  water. 

Due  to  aluminum's  widespread 
occurrence  and  the  recent  studies 
indicating  some  association  with 
Alzheimer's  like  symptoms  and  other 
potential  neurotoxic  effects,  the  Agency 
believes  aluminimi  warrants  further 
investigation.  It  is  also  EPA's  opinion 
that  additional  data  .are  needed  to 
determine  an  adequate  no-observed- 
adverse-effect-level  (NOAEL)  for 
potential  chronic  neurotoxicity.  The 
inclusion  of  a  contaminant  on  the  CCL 
does  not  necessarily  mean  that  the 
contaminant  will  be  regulated. 
Contaminants  on  the  CCL  include  those 
priorities  for  which  the  Agency  must 
make  a  determination  of  whether  or  not 
to  regulate  by  the  year  2001,  and 
priority  contaminants  for  which  the 
Agency  will  gather  additional  data  and 
conduct  research.  At  this  time,  the  EPA 
has  included  aluminvun  among  the 
contaminants  for  which  additional 
research  is  needed. 


E.  Dimethoate 

One  commenter  suggested  that 
dimethoate  be  deleted  from  the  CCL. 
The  major  reasons  given  were  that 
dimethoate  did  not  meet  the  occurrence 
criteria,  because  data  used  in  the 
Agency's  analysis  from  the  Pesticides  in 
Ground  Water  Database  (PGWDB)  report 
were  recorded  erroneously,  and  that  the 
IRIS  values  lack  critical  evaluation  and 
therefore  should  not  be  considered  in 
evaluating  whether  a  contaminant 
should  be  included  on  the  CCL. 

EPA  Response 

The  Agency  agrees  with  the 
commenter  on  the  point  raised  about  the 
occurrence  data,  but  not  on  the  point 
raised  about  the  use  of  IRIS  values. 
Based  on  the  faulty  occurrence  data, 
dimethoate  has  therefore  been  removed 
from  the  CCL. 

In  general,  the  RfD  is  an  estimate 
(with  uncertainty  spanning  perhaps  an 
order  of  magnitude)  of  a  daily  exposure 
to  the  himian  population  (including 
sensitive  subgroups)  that  is  likely  to  be 
without  an  appreciable  risk  of 
deleterious  effects  during  a  lifetime.  The 
health  assessment  information  and  RfD 
values  on  a  chemical  substance  are 
included  in  IRIS  only  after  a 
comprehensive  review  of  chronic 
toxicity  data  by  U.S.  EPA  health 
scientists  from  several  program  offices 
and  the  Office  of  Research  and 
Development.  The  Agency  believes  it  is 
entirely  appropriate  to  use  RfD  values 
reported  to  IRIS  in  the  absence  of 
drinking  water  health  advisory  values  in 
the  derivation  of  health  levels  of 
concern  for  determining  if  a 
contaminant  should  be  included  on  the 
CCL. 

However,  according  to  EPA's  Office  of 
Pesticide  Programs  (OPP),  the  office  that 
prepared  the  PGWDB  report,  and  the 
Georgia  Department  of  Natural 
Resources,  the  data  reported  for  the 
State  of  Georgia  are  incorrect.  The 
laboratory  analysis  sheets  from  the 
Georgia  Ground  Water  Management 
Laboratory  Program  indicate  dimethoate 
was  not  detected  in  any  samples  in  the 
State.  By  eliminating  the  occurrence 
data  from  the  PGWDB  report  for  the 
State  of  Georgia  and  replacing  it  with 
this  new  information,  which  the  Agency 
feels  is  appropriate,  dimethoate  no 
longer  meets  the  criteria  for  inclusion 
on  the  CCL.  and  has  therefore  been 
removed. 

F.  DTBB         \ 

DTBB.  also  known  as  2.6-di-tert-butyl- 
p-benzoquinooe,  is  a  contaminant  that 
appears  to  be  associated  with  sewage 
contamination  of  ground  water,  and  is 
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considered  by  some  to  be  a  good 
indicator  of  such  contamination.  DTBB 
was  determined  not  to  meet  the  criteria 
for  the  CCL  per  se,  but  was  included  on 
the  draft  list  nevertheless,  because  of  the 
persistent  nature  of  the  contaminant, 
and  its  potential  to  serve  as  an  indicator. 
One  commenter  stated  that  coliforms 
and  nitrate  already  serve  the  purpose  as 
indicators  of  contamination,  and  that  it 
was  pointless  to  include  E)TBB  on  the 
CCL,  since  it,  in  fact,  did  not  meet  the 
criteria. 

EPA  Response 

The  Agency  agrees  with  the 
commenter  and  has  removed  DTBB 
from  the  CCL.  DTBB  does  not  meet 
criteria  set  forth  for  identifying 
contaminants  for  the  CCL,  and  since 
there  are  currently  acceptable  indicators 
of  sewage  contamination  in  the  use  of 
total  coliforms,  its  inclusion  is 
unnecessary. 

G.  Methyl  Bromide 

Several  commenters  supported  the 
inclusion  of  methyl  bromide  on  the 
CCL.  The  principal  reason  cited  by 
commenters  was  the  widespread  use  of 
methyl  bromide  as  a  fumigant  and  its 
likely  occurrence  in  drinking  water 
sources.  One  commenter  indicated  that 
although  the  frequency  of  detection  in 
samples  was  less  than  0.1%  in  ambient  • 
water  monitoring  conducted  by  the  U.S. 
Geological  Survey,  methyl  bromide 
should  be  considered  for  inclusion 
because  the  environmental  significance 
may  warrant  it. 

EPA  Response 

Methyl  bromide,  which  is  also  known 
as  bromomethane,  was  included  on  the 
draft  CCL  based  on  input  from 
stakeholders  that  it  was  found  in 
drinking  water.  In  response  to  the 
comments,  EPA  has  reevaluated  the 
available  information  on  methyl 
bromide  occurrence.  Contrary  to 
assertions  of  likely  widespread 
occurrence  in  source  water  due  to  its 
use  as  a  fumigant,  the  U.S.  Geological 
Survey  ambient  water  monitoring 
indicates  it  occurs  at  less  than  0.1% 
frequency,  at  very  low  concentrations 
(less  than  0.2  fig/l).  However, 
unregulated  contaminant  monitoring 
data  collected  from  States  indicates 
methyl  bromide  occurred  in  0.8%  of  the 
public  water  systems.  One  explanation 
for  this  apparent  anomaly  could  be  that 
the  Hnished  water  occurrence  comes  not 
from  its  use  as  a  fumigant,  but  that 
methyl  bromide  is  associated  with  the 
disinfection  processes  used  for  drinking 
water  treatment.  Nevertheless,  methyl 
bromide  met  the  criteria  for  inclusion 
on  the  CCL;  the  concentrations  reported 


(maximum  29  pg/l)  in  the  unregulated 
contaminants  database  exceeded  the 
health  level  of  0.8  (ig/1. 

Methyl  bromide  is  a  gas  produced  by 
both  manmade  and  natural  soiut:es. 
Methyl  bromide  is  primarily  used  for 
soil  fumigation  (87%),  but  its  other 
agricultural  uses  include:  commodity 
and  quarantine  treatment  (8%),  and 
structural  fumigation  (5%).  When  used 
as  a  soil  fumigant,  methyl  bromide  is 
injected  into  the  soil  at  a  depth  of  12  to 
24  inches.  About  50  to  95%  of  the 
methyl  bromide  injected  in  the  soil 
eventually  enters  the  atmosphere.  About 
80  to  95%  of  the  amoimt  used  for 
commodity  treatments,  and  well  over 
90%  used  for  structiual  fumigation 
eventually  enters  the  atmosphere.  A 
significant  quantity  of  methyl  bromide 
used  for  agricultural  purposes  is  known 
to  escape  to  the  atmosphere  due  to  its 
volatile  nat\u«.  Therefore,  the  U.S. 
Geological  Survey  data  indicating  less 
than  0.1%  frequency  of  occurrence  is 
consistent  with  what  would  be  expected 
to  present  in  ground  water  due  to 
methyl  bromide's  use  as  a  fumigant. 

Methyl  bromide  is  also  considered  a 
Class  I  ozone  depleting  substance,  and 
as  such,  its  use  is  being  phased  out 
around  the  world  by  the  Montreal 
Protocol,  and  in  the  U.S.,  by  the  Clean 
Air  Act  (CAA).  The  Montreal  Protocol  is 
an  international  treaty  developed  to 
protect  the  earth  from  the  detrimental 
effects  of  ozone  depletion,  and  to 
control  the  production  and  trade  of 
ozone  depleting  substances  on  a  global 
basis.  Title  VI  of  the  CAA,  as  amended 
in  1990,  requires  that  certain  ozone 
depleting  substances  be  phased  out  in 
the  U.S.  within  seven  years.  Under  the 
CAA.  the  EPA  has  prohibited  the 
production  and  importation  of  methyl 
bromide  starting  January  1,  2001.  As  a 
result,  given  methyl  bromide's  lack  of 
persistence,  occurrence  in  source  waters 
will  likely  decrease  even  more. 

If  methyl  bromide  is  a  disinfection 
byproduct,  EPA  has  a  number  of  rules 
and  activities  currently  in  place  and 
under  development  to  address  it.  In 
1979,  EPA  issued  an  NPDWR 
establishing  an  MCL  for  the  total 
trihalomethanes  (TTHMs)  disinfection 
byproducts.  The  Agency  is  also  in  the 
process  of  updating  the  disinfection 
byproducts  regulation.  In  1994,  EPA 
proposed  a  revised  standard  for  TTHMs 
and  a  new  standard  for  haloacetic  acids. 
The  TTHMs  were  regulated  not  only  to 
control  trihalomethanes,  but  also  to 
protect  against  other  similar  byproducts. 
Because  of  structural  similarity,  steps  to 
reduce  formation  of  TTHMs  would  also 
reduce  formation  of  methyl  bromide. 
The  treatment  technique  of  enhanced 
coagulation,  included  in  the  1994 


proposed  DBPR,  will  remove 
disinfection  b3rproduct  precursors,  thus 
reducing  the  levels  of  disinfection 
byproducts  in  finished  waters.  Although 
methyl  bromide  is  not  a  TTHM,  for 
which  an  MCL  is  explicitly  estabUshed, 
the  Agency  believes  it  would  be 
effectively  controlled  under  the  DBPR. 
However,  it  is  not  clear  whether  methyl 
bromide  is  being  formed  due  to 
disinfection. 

Because  it  cannot  be  determined 
whether  methyl  bromide  is  being 
formed  due  to  disinfection,  and  its  use 
as  a  fumigant  cannot  be  completely 
dismissed  as  source  of  drinking  water 
contamination,  the  Agency  has  decided 
to  retain  methyl  bromide  on  the  CCL.  At 
the  January  7, 1998  meeting,  the 
NDWAC  Working  Group  on  Occurrence 
&  Contaminant  Selection  concurred 
with  the  EPA  recommendation  to  delete 
methyl  bromide  because  it  was  being 
addressed  in  ongoing  rulemakings  for 
disinfection  byproducts.  However,  at 
the  February  2, 1998  meeting,  the  full 
NDWAC  recommended  the  Agency 
retain  methyl  bromide  on  the  CCL  after 
receiving  comment  that  because  it  is  a 
mono-halogenated  compoimd,  it  was 
not  specifically  regulated  with  the 
TTHM  family  which  are  tri-halogenated 
compounds,  and  that  it  may  not  turn  out 
to  be  a  disinfection  byproduct.  At  the 
meeting,  EPA  was  insufficiently  lucid  in 
explaining  the  connection  between  the 
TTHM  byproducts  and  the  control  of 
similar  byproducts.  Nonetheless,  after 
further  consideration  of  the  NDWAC 
recommendation,  and  given  the 
uncertainties  about  the  source,  EPA  has 
concluded  that  methyl  bromide  should 
remain  on  the  CCL. 

Since  methyl  bromide  is  a  gas,  most 
health  studies  have  used  the  inhalation 
route  of  exposure,  and  the  effects  of  oral 
exposure  have  received  limited 
attention.  In  1989,  EPA  classified 
methyl  bromide  as  a  Group  D 
carcinogen  (not  classifiable)  due  to 
inadequate  bioassay  data.  At  the  time  of 
the  IRIS  assessment,  also  in  1989,  a 
chronic  oral  study  was  not  available, 
therefore  an  additional  uncertainty 
factor  of  10  (total  uncertainty  of  1 .000) 
was  applied  to  the  RfD  calculation. 
However,  since  the  IRIS  assessment,  a  2- 
year  rat  feeding  study  showed  no    ' 
evidence  of  carcinogenicity,  and  a 
National  Toxicology  Program  inhalation 
study,  conducted  in  1992,  found  no 
evidence  of  carcinogenicity.  The  Agency 
will  also  explore  the  potential  sources  of 
drinking  water  contamination,  and  the 
expected  impact  of  the  prohibited 
production  and  importation  of  methyl 
bromide  which  begins  in  January  1, 
2001.  Methyl  bromide  is  listed  on  the 
Research  Priorities  portion  of  the  CCL  to 
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allow  the  Agency  time  to  better 
determine  the  drinking  water  risk  due  to 
this  contaminant. 

H.  Microorganisms 

Many  commenters  stated  that  the 
rationale  for  the  inclusion  of 
microorganisms  appeared  to  be 
inconsistent.  They  suggested  that  other 
microorganisms  would  have  been 
included  had  the  criteria  been  used 
consistently.  It  was  not  the  intention  of 
EPA.  nor  the  participants  of  the  EPA 
Ehinking  Water  Microbiology  and  Public 
Health  Workshop,  to  develop  a 
comprehensive  list  of  all  possible  agents 
of  waterbome  disease.  The  intent  was  to 
list  what  were  considered  the  most 
important  agents  (or  potential  agents)  of 
waterbome  disease.  The  Agency 
recognizes  that  the  Workshop 
participants  could  have  established 
different  lists  of  reasonable  criteria  for 
selecting  pathogens,  and  believes  that 
the  ultimate  decisions  represent  the  best 
(albeit  sometimes  subjective)  judgment 
of  the  panel.  Nevertheless,  the  Agency 
believes  that  the  process  for  developing 
the  current  CCL  for  microorganisms  by 
this  group  of  nationally  recognized 
experts  in  the  field  of  microbiology  was 
reasonable  and  credible. 

EPA  beUeves  that  regulations  that  are 
currently  in  effect  (Surface  Water 
Treatment  Rule  (SWTR).  Total  Coliform 
Rule  (TCR)]  or  are  now  under 
development  [e.g..  Groundwater 
Disinfection  Rule  (GWDR).  Enhanced 
Surface  Water  Treatment  Rule  (ESWTR), 
and  Disinfection  Byproducts 
Regulations  (DPBR)]  will  address  a 
number  of  the  microorganisms  that 
commenters  have  suggested.  Generally, 
if  a  microorganism  has  not  caused,  or 
not  expected  to  cause,  a  waterbome 
outbreak  in  the  U.S.,  or  if  the  organism 
is  known  to  be  susceptible  to 
disinfection  or  filtration  required  by 
current  or  upcoming  regulations,  the 
organism  has  not  been  included  on  the 
CCL. 

Protozoa 

Several  commenters  supported  the 
draft  CCL.  which  included  Toxoplasma 
gondii,  Cyclospora  cayetanensis,  and 
two  microsporidia — Enterocytozoon  and 
Septata.  One  commenter  suggested  the 
addition  of  Entamoeba  histolytica  to  the 
CCL.  primarily  because  of  its  virulence. 
One  commenter  suggested  that  EPA  add 
Isospora  belli  to  the  final  CCL. 

EPA  Response 

After  further  consideration.  EPA  has 
decided  to  remove  Toxoplasma  and 
Cyclospora  from  the  final  CCL. 
Toxoplasma  gondii  is  about  the  same 
size  as  Giardia,  and  Cyclospora 


cayetanensis  is  larger  than 
Cryptosporidium.  The  Agency  believes 
that  the  upcoming  M/DBPR  to  control 
Giardia  and  Cryptosporidium  will  also 
control  these  larger  organisms. 
Microsporidia  remains  on  the  CCL  for 
the  reasons  indicated  in  the  preamble  to 
the  draft  CCL.  including  the 
ineffectiveness  of  chlorination  and 
filtration. 

The  Agency  recognizes  that 
Entamoeba  histolytica  can  be  virulent. 
Even  though  the  commenter  cites  an 
article  stating  that  dogs  and  perhaps 
pigs  may  be  reservoirs  for  E.  histolytica 
(Benenson  1995).  animals  are  probably 
not  major  host  reservoirs,  in  contrast  to 
the  situation  for  Giardia  and 
Cryptosporidium.  Thus,  if  sewage 
treatment  practices  are  adequate,  the 
potential  for  source  water 
contamination  is  probably  low,  as 
suggested  by  the  fact  that  the  organism 
has  not  caused  a  significant  waterbome 
disease  outbreak  since  the  early  1950s 
{the  one  reported  exception  in  the  U.S. 
was  a  small  outbreak  in  1984  associated 
with  untreated  well  water).  Importantly, 
the  cyst  is  large  (10-15Mm).  It  is  slightly 
larger  than  a  Giardia  cyst,  and  much 
larger  than  microsporidia  spores  that 
infect  humans  (l-Spm)  to  which  the 
commenter  compares  E.  histolytica. 
Thus.  EPA  beheves  that  regulations  that 
control  for  Gardia  and  Cryptosporidium 
should  also  control  E.  histolytica.  For 
these  reasons,  E.  histolytica  was  not 
included  on  the  final  CCL.  The  Agency 
hi'S  also  decided  not  to  include  Isospora 
belli  for  the  reasons  given  in  the 
preamble  of  the  draft  CCL.  especially  for 
the  fact  that  its  oocysts  are  30xl2|jun. 
larger  than  Giardia  cysts,  and  any  rule 
to  control  Giardia  and  Cryptosporidium 
should  also  control  this  organism. 

Viruses        | 

The  draft  CCL  included  the  following 
viruses:  caUciviruses.  adenovimses. 
coxsackieviruses,  echoviruses,  and  the 
hepatitis  A  virus.  Several  commenters 
suggested  that  EPA  add  rotaviruses, 
hepatitis  E  virus,  and  bacteriophage  to 
the  final  CCL. 

EPA  Response 

The  final  CCL  remains  the  same  as  the 
draft,  except  that  the  hepatitis  A  virus 
has  been  removed.  Hepatitis  A  was 
removed  because  it  is  being  addressed 
by  current  regulations,  or  regulations 
under  development.  As  a  matter  of 
pohcy,  all  viruses  are  regulated  as  a 
class  under  EPA's  SWTR  and  are  going 
to  be  regulated  as  a  class  under  the 
GWDR,  and  the  Agency  does  not  believe 
that  additional  research  is  needed  to 
demonstrate  the  efficacy  of  disinfection 
for  this  organism.  In  contrast,  the 


Agency  believes  that  additional  research 
is  needed  on  the  impact  of  treatment  for 
the  other  viruses  that  remain  on  the 
CCL. 

EPA  did  not  include  rotavimses  on 
the  final  CCL,  primarily  because  they 
are  vulnerable  to  disinfection  and 
should  always  be  associated  with  fecal 
contamination.  Thus,  the  Agency 
believes  that  EPA's  SWTR,  plus  the 
upcoming  GWDR,  should  adequately 
control  these  viruses. 

EPA  excluded  the  hepatitis  E  vims 
from  the  final  OCL  because  the  Agency 
does  not  regard  the  vims  as  a  significant 
public  health  threat  in  the  U.S.  and 
believes  that  current  sewage  treatment 
practices  are  sufficient  to  eliminate 
significant  risk  of  waterbome 
transmission.  EPA  recognizes  that 
hepatitis  E  is  a  major  problem  in  some 
developing  countries,  especially  for 
pregnant  women.  However,  there  is  no 
evidence  that  the  organism  is  a  problem 
in  the  U.S.  Rare  cases  have  occurred  in 
the  U.S.,  usually  among  travelers 
returning  from  an  area  where  the 
disease  is  endemic  (Mast  and 
Krawczynski  1996).  Structurally,  the 
organism  is  a  small,  single-stranded 
RNA  virus  similar  to  the  caliciviruses, 
coxsackieviruses,  and  echoviruses,  all  of 
which  remain  on  the  CCL,  because  of 
evidence  of  outbreaks  and  occurrence  in 
finished  waters. 

Bacteriophage  were  excluded  from  the 
CCL  because  they  are  not  pathogenic  to 
humans.  However.  EPA  recognizes  that 
they  may  be  useful  as  an  indicator  of 
fecal  contamination.  EPA  has  decided 
not  to  include  indicators  of  fecal 
contamination  or  of  pathogens  on  the 
final  CCL.  However,  the  Agency  will 
consider  indiccAors  in  the  context  of 
regulations  to  control  pathogens  on  the 
CCL.  For  example,  the  Agency  is 
considering  two  bacteriophage — the 
somatic  coliphage  and  the  male-specific 
coliphage — as  an  indicator  of  fecal 
contamination  under  the  Groundwater 
Disinfection  Rule. 


Bacteria 


Xir 


The  draft  CCL  included  the  following 
bacteria:  Helicobacter  pylori,  Legionella, 
Mycobacterium  avium  complex,  and 
Aeromonas  hydrophila.  Commenters 
urged  EPA  to  include  additional 
bacteria,  including  Pseudomonas 
aeruginosa.  Shigella,  Salmonella. ' 
Vibrio,  Arcobacter,  Campylobacter, 
Yersinia,  and  E.  coli  Ol57:H7,  and  that 
if  these  enteric  bacterial  pathogens  were 
not  included  on  the  CCL,  then  H.  pylori 
and  A.  hydrophila  should  not  be 
included  either,  because  both  are 
sensitive  to  disinfection  also. 


JMI 


Federal  Register /Vol.  63,  No.  40 /Monday,  March  2,  1998  /  Notices 


10281 


EPA  Response 

The  final  CGL  does  not  include  the 
enteric  bacterial  pathogens  that 
commenters  suggested  EPA  add 
[Shigella,  Salmonella,  Vibrio, 
Arcobacter,  Campylobacter,  Yersinia, 
and  E.  coli  Ol57:H7).  The  Agency's 
reasons  for  excluding  these  organisms 
are  that  they  are  all  sensitive  to 
disinfection  and  are  all  associated  with 
fecal  contamination.  Thus,  EPA  regards 
total  coUforms  as  an  adequate  indicator 
for  these  organisms.  Moreover,  the 
SWTR  requires  all  surface  water  systems 
to  disinfect,  and  the  forthcoming  GWDR 
is  likely  to  require  systems  that  have 
wells  vulnerable  to  fecal  contamination 
to  disinfect  or  provide  other  corrective 
action.  The  Agency  regards  these 
regulatory  tools  as  sufficient  to  control 
for  the  above  pathogens. 

With  regard  to  P.  aeruginosa,  the 
preamble  to  the  draft  CCL  indicated  that 
the  participants  of  the  EPA  Drinking 
Water  Microbiology  and  Public  Health 
Workshop  could  not  agree  on  whether 
to  include  this  organism  on  the  draft 
CCL.  There  was  controversy  among 
participants  about  its  public  health 
significance  and  its  potential  health  risk 
via  the  waterbome  route.  Therefore, 
participants  reconunended  that  EPA 
conduct  a  complete  literature  search  on 
the  topic  before  deciding  whether  to 
include  this  oi^anism  on  the  final  list. 
The  Agency  has  not  yet  completed  this 
search.  Because  of  this  lack  of 
information,  EPA  has  decided  to  defer  a 
decision  on  P.  aeruginosa  and  not 
include  it  on  the  CCL.  However,  should 
the  literatiire  search  suggest  that 
regulatory  action  may  be  necessary,  EPA 
will  increase  the  priority  of  research  in 
this  area,  if  appropriate. 

With  regard  to  Helicobacter,  following 
the  meeting  of  the  panel,  an  article  was 
published  indicating  that  Helicobacter 
is  sensitive  to  chlorine  (Johnson,  Rice 
and  Reasoner  1997).  However,  EPA 
decided  not  to  remove  Helicobacter 
from  the  CCL  because  of  the  large 
nimiber  of  people  in  the  U.S.  affected  by 
peptic  ulcers  (about  20  million  people) 
and  gastritis,  the  poor  survival  rate  of 
individuals  with  gastric  cancer,  and 
ignorance  about  the  mode  of 
transmission  of  the  organism. 
Helicobacter  pylori  has  been  implicated 
in  the  cause  of  these  three  diseases.  The 
Agency  believes  that,  in  spite  of  the 
recent  disinfection  data,  it  would  be 
improper  to  remove  Helicobacter  &t>m 
the  CCL  for  these  reasons. 

With  regard  to  Aeromonas 
hydrophila,  EPA  recognizes  that  this 
organism  is  sensitive  to  disinfection  in 
source  and  finished  waters.  However, 
unlike  the  fecal  pathogens  listed  above. 


A.  hydrophila  may  enter  the  distribution 
system  either  as  a  result  of  inadequate 
treatment  or  a  break  in  the  water 
distribution  system,  and  grow  as  part  of 
the  biofilm  on  the  pip>es  or  in  the 
sediment,  which  may  protect  it  from 
disinfectants.  In  addition,  A.  hydrophila 
is  not  necessarily  associated  with  fecal 
contamination.  Thus,  the  total  coliforms 
rule  may  not  be  adequate  as  an  indicator 
for  this  organism.  Moreover,  systems 
which  are  not  required  to  disinfect  (or 
take  other  corrective  action)  under  the 
forthcoming  Groundwater  Disinfection 
Rule  because  they  are  considered  not 
vulnerable  to  fecal  contamination,  may 
still  be  vulnerable  to  A.  hydrophila.  For 
these  reasons,  EPA  does  not  believe  that 
this  organism  can  be  treated  in  the  same 
manner  as  E  coli  Ol57:H7  and  other 
fecal  bacteria  listed  by  the  commenter. 
Thus,  the  final  CCL  includes  A. 
hydrophila . 

EPA  removed  Legionella  in  ground 
water  from  the  final  CCL.  It  was 
removed  because:  (1)  the  Agency 
intends  to  address  the  control  of  this 
organism  under  the  Groundwater 
Disinfection  Rule,  and  (2)  the  Agency 
does  not  believe  that  high  priority 
research  is  needed  in  this  area  to 
regulate  this  organism. 

Algae  and  Their  Toxins 

Several  commenters  strongly  urged 
EPA  to  add  algae,  especially  the  blue- 
green  algae,  plus  their  toxins  (e.g., 
mycotoxin)  to  the  CCL.  One  commenter 
suggested  that  Pfiesteria  piscicida  be 
included  on  the  final  CCL,  as  well. 

EPA  Response 

In  the  preamble  to  the  draft  CCL,  EPA 
stated  that  certain  species  of  blue-green 
algae  produce  toxins  that  could  be 
harmfiil  if  ingested  at  high  enough 
concentrations,  but  that  algal  control 
was  best  handled  through  good 
watershed  management  practices.  The 
Agency  continues  to  regard  this  strategy 
as  reasonable.  However,  the  Agency  has 
decided  to  add  the  algae  and  their 
toxins  to  the  final  CCL  because:  (1) 
pathogenic  algae  and  their  toxins  are  not 
necessarily  associated  with  fecal 
contamination  and  thus  may  not  be 
effectively  controlled  by  the  SWTR  or 
ESWTR,  and  (2)  some  data  suggest  that 
current  treatment  techniques  may  be 
particularly  inadequate  in  controlling 
algal  toxins.  Placement  of  this  group  of 
contaminants  on  the  CCL  will  make 
them  a  priority  for  research  to  determine 
what  triggers  toxic  algal  growth  in 
source  water  and  the  effectiveness  of 
water  treatment  practices. 

EPA  is  aware  mat  Pfiesteria  piscicida 
has  been  implicated  in  adverse  health 
effects  in  humans.  Apparently  at  least 


13  researchers  who  worked  with  dilute 
toxic  cultures  of  this  organism  and  10 
fishermen  sustained  mild  to  serious 
health  effects  by  water  contact  or  by 
inhaling  toxic  aerosols.  Symptoms 
include  skin  rashes,  reddening  of  the 
eyes,  severe  headaches,  blurred  vision, 
nausea/vomiting,  breathing  difficulties, 
kidney  and  liver  problems,  short-term 
memory  loss,  confusion,  and  other 
problems.  The  organism  has  a 
comphcated  life  cycle,  with  about  24 
stages.  Pfwsteria's  habitat  is  estuarine  or 
brackish  water.  Current  data  indicate 
that,  like  most  other  dinoflagellates,  the 
organism  grows  poorly  in  fresh  water 
and  does  not  elaborate  toxins  in  this 
miheu,  thus,  there  is  no  evidence  that 
Pfiesteria  occurs  or  could  occur  in 
drinking  water.  Moreover,  the  size 
ranges  from  5-450  jmi,  with  the 
dormant  cyst  stages  7-60  \iia  in 
diameter.  Thus  filtration  that  is  effective 
for  removing  Cryptosporidium  (4-6  ^ua) 
should  be  effective  for  removing 
Pfiesteria.  For  these  reasons,  EPA 
believes  that  Pfiesteria  does  not 
represent  a  health  threat  in  drinking 
water  systems,  and  thus  did  not  include 
Pfiesteria  on  the  final  CCL. 

I.MTBE 

A  nimiber  of  commenters  agreed  with 
the  inclusion  of  methyl-t-butyl  ether 
(MTBE)  on  the  CCL,  and  some  indicated 
that  MTBE  should  be  included  among 
the  contaminants  for  which 
determinations  will  be  made  by  2001. 
Another  conmienter  suggested  it  should 
not  be  included  on  the  CCL  but  should 
be  included  in  the  forthcoming 
Unregulated  Contaminant  Monitoring 
rulemaking,  due  in  1999. 

EPA  Response 

The  Agency  agrees  that  MTBE  should 
remain  on  the  CCL.  However,  as  with  all 
the  contaminants  on  the  list,  EPA  has 
not  made  a  determination  with  respect 
to  regulating  MTBE.  Although  there  are 
serious  hmitations  in  the  MTBE  data, 
there  is  some  evidence  to  support  a 
concern  for  potential  human  hazard. 
MTBE  has  been  foimd  in  some  drinking 
water  wells  but  it  is  imcertain  whether 
the  concentrations  are  at  levels  of  health 
concern.  Given  the  potential  health 
hazard  and  need  for  additional  data, 
MTBE  meets  the  criteria  for  placement 
on  the  CCL. 

The  inclusion  of  a  contaminant  on  the 
CCL  does  not  mean  that  the 
contaminant  will  be  regulated.  As  noted 
earher,  contaminants  on  the  CCL 
include  those  for  which  the  Agency 
must  make  a  determination  of  whether 
or  not  to  regulate  by  2001  pursuant  to 
the  requirements  of  the  SDWA,  but  it 
also  includes  the  Agency's  research 
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priorities,  contaminants  for  which 
monitoring  is  necessary  to  gather 
additional  data.  MTBE  will  remain  on 
the  CCL  since  the  Agency  needs 
additional  occurrence  data. 

At  this  time,  the  EPA  has  not 
included  MTBE  among  the 
contaminants  for  which  determinations 
will  be  made  by  2001.  As  stated  esirlier, 
MTBE  needs  additional  health  and 
occurrence  data,  and  as  such,  it  will  be 
one  of  the  priority  contaminants  for 
which  the  Agency  will  gather  such  data. 
There  are  no  data  on  the  effects  on 
humans  of  drinking  MTBE 
contaminated  water.  Therefore,  EPA  is 
continuing  to  evaluate  the  available 
health  information  and  is  doing 
additional  research  to  seek  more 
definitive  estimates  of  potential  risks  to 
humans  from  drinking  water.  One  of  the 
mechanisms  for  gathering  occurrence 
data  is  to  include  a  contaminant  in  the 
forthcoming  Unregulated  Contaminant 
Monitoring  rulemaking  to  be  issued  in 
August  1999.  The  Agency  is  also  not 
precluded  from  using  other  means  of 
gathering  occurrence  data  which  may 
include  conducting  special  studies.  The 
data  collection  and  evaluation  efforts 
will  assist  in  determining  what  the 
appropriate  action  should  be  with 
respect  to  MTBE.  Placing  MTBE  in  this 
category  does  not  prevent  the  Agency 
from  selecting  it  to  make  a 
determination  of  whether  or  not  to 
regulate  by  2001;  however,  at  this  time, 
it  is  not  likely  that  the  necessary  data 
will  be  collected  and  evaluated  in  time 
to  make  a  determination  by  this  date. 

To  facilitate  data  collection  and 
evaluation  efforts  for  MTBE,  an  Agency- 
wide  task  force  has  been  formed  and  has 
prepared  a  draft  Oxygenates  in  Water 
Research  Strategy.  The  Strategy 
identifies  current,  or  soon  to  be  started, 
research  in  areas  that  include 
environmental  occurrence,  source 
characterization,  transport  and 
transformation,  exposure,  toxicity,  and 
treatment.  The  Strategy  will  also 
identify  key  areas  of  research  that  are 
still  necessary  to  build  a  stronger,  more 
informed  scientific  database  to  support 
health  risk  assessment  and  risk 
management  decisions  with  respect  to 
fuel  oxygenates,  including  MTBE. 

On  (Jctober  7, 1997,  EPA  convened  a 
day-long  meeting  of  over  50  experts — 
including  representatives  from  industry, 
academia,  consultants,  and  other 
government  agencies — to  review  a  draft 
of  the  Strategy.  The  information 
produced  in  this  workshop  is  being 
used  to  help  revise  the  draft  of  the 
Strategy,  which  will  serve  as  a  blueprint 
to  assist  in  coordinating  efforts  by 
various  organizations,  public  and 
private,  in  addressing  the  issues  related 


to  oxygenates  in  water.  The  Agency  will 
also  publish  the  Strategy  in  the  Federal 
Register  this  Spring,  to  seek  additional 
public  comment  on  the  research 
priorities  identified. 

/.  Organotins 

Four  commenters  argued  that 
organotins,  specifically  the  mono-  and 
di-organotins,  the  only  types  used  as 
polyvinyl-chloride  (PVC)  heat 
stabilizers,  should  not  be  included  on 
the  CCL.  The  commenters  maintained 
that,  due  to  evidence  of  low  toxicity  and 
low  migration  (thus,  low  risk  to 
consumers),  liiono-  and  di-organotins, 
especially  mono-  and  di-methyltins, 
should  not  ba  of  concern  to  drinking 
water,  particularly  in  light  of  the 
National  Sanitation  Foimdation  (NSF) 
certification  program  for  plumbing 
materials.  Other  commenters  indicated 
that  it  was  premature  for  the  Agency  to 
regulate  organotins,  but  thought  it 
prudent  that  the  Agency  keep  informed 
of  the  issue. 

EPA  Response 

EPA  disagrees  with  the  commenters 
who  suggest  that  organotins  should  be 
deleted  from  the  CCL.  It  should  be 
emphasized  that  retaining  organotins  on 
the  CCL  does  not  necessarily  mean  that 
they  will  be  regulated.  The  Agency 
believes  that  organotins,  including 
mono-  and  di-organotins  which  are  used 
-  as  heat  stabilizers  in  PVC  and 
chlorinated  polyvinyl-chloride  (CPVC) 
pipes,  are  of  sufficient  concern  to 
warrant  further  investigation.  The 
Agency  is  aware  of  the  NSF  certification 
program,  and  has  noted  that  many 
States  require  the  use  of  NSF-certified 
material  in  the  construction  of  new 
buildings.  The  Agency  agrees  with  the 
NDWAC  Working  Group 
recommendation  that  an  assessment  of 
the  toxicological  data  underlying  the 
action  levels  established  by  the  NSF 
needs  to  be  made  along  with  assessment 
of  other  available  information  on 
organotins,  before  these  compounds  can 
be  disregarded  as  of  concern.  The 
Agency  requested  this  information  from 
the  NSF,  and  learned  that  due  to 
confidentiality  agreement,  NSF  cannot 
disclose  this  information,  therefore  we 
have  not  yet  been  able  to  assess  the 
toxicological  data. 

There  are  numerous  concerns  about 
the  occurrence  and  toxicological 
significance  of  various  species  of 
organotins  in  drinking  water.  A  recent 
report  indicates  that  unlike  PVC 
systems,  new  CPVC  systems  have  the 
potential  to  contaminate  drinking  water 
with  organodn  compounds  for  a  longer 
period  of  time  after  installation  (Forsyth 
and  Jay  1997).  There  has  been  a  report 


concerning  tributyltin  contamination  of 
drinking  water  from  PVC  pipes,  and 
tributyltin  is  of  far  more  toxicological 
significance  than  mono-  and  di- 
organotins  (Sadiki  et  al,  1996).  There  is 
also  concern  about  the  recent  reports  of 
teratogenic  potential  of  dibutyltin  (Ema 
et  al,  1996).  The  Canadian  Government 
is  concerned  about  organotin 
contamination  of  drinking  water  and 
has  launched  a  national  survey. 

Li  view  of  these  concerns,  the  Agency 
beheves  that  organotins,  including 
mono-  and  dior^notins,  should  remain 
on  the  CCL  until  the  Agency  can 
perform  its  own  in-depth  evaluation  of 
the  occurrence  and  toxicological  data  of 
the  contaminants  of  this  class. 

K.  Perchlorate 

The  majority  of  comments  on 
perchlorate  indicated  support  for  its 
inclusion  on  the  CCL.  Commenters 
pointed  out  that  the  information  on  the 
occurrence  of  perchlorate  in  drinking 
water  supplies  was  sufficient  to  raise 
concern  over  the  potential  impact  on 
public  health.  A  few  commenters 
expressed  concern  that  perchlorate 
should  not  be  regulated  or  that  there 
was  not  sufficient  information  at  present 
to  warrant  its  regulation,  and  that  a 
health  advisory  would  be  more 
appropriate. 

EPA  Response 

The  Agency  agrees  with  commenters 
that  sufficient  information  exists  to  raise 
concern  over  the  potential  health  effects 
and  occurrence  of  perchlorate  in 
drinking  water  supplies.  Despite 
significant  data  gaps  regarding  health 
effects,  occurrence,  and  treatment 
technologies,  perchlorate  has  been 
found  in  a  number  of  drinking  water 
supplies  at  levels  of  health  concern,  and 
as  a  result  is  included  on  the  final  CCL. 

The  Agency  understands  that  the 
extent  of  actual  or  even  potential 
perchlorate  contamination  is  unclear  for 
many  parts  of  the  country,  and  that  for 
some  areas  of  the  country  perchlorate 
contamination  may  not  be  an  issue. 
However,  perchlorate  has  been  detected 
in  a  number  of  drinking  water  supplies 
to  date  and  warrants  firrther  evaluation. 
Placement  of  perchlorate  on  the  CCL 
means  that  the  Agency  will  make  it  a 
priority  to  conduct  further  investigation 
and  evaluation  of  the  health  effects  and 
national  occurrence  of  perchlorate  in 
drinking  water  supplies. 

Perchlorate  has  oeen  placed  in  the 
categories  of  needing  additional  health 
effects,  treatment  research,  and 
occurrence  information.  Several 
toxicological  and  occurrence  studies  are 
planned  or  are  underway,  which  will 
assist  the  Agency  in  filling  these  data 
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gaps  on  perchlorate.  At  this  time,  the 
Agency  has  not  made  a  determination  to 
issue  a  health  advisory  or  to  regulate 
perchlorate.  The  additional  data 
obtained  from  these  health  effects  and 
occurrence  studies  will  provide  a  sound 
scientific  basis  for  future  EPA  decisions 
of  whether  to  regulate  perchlorate  or 
not,  to  prepiare  a  health  advisory  or 
guidance,  or  to  include  perchlorate  in 
the  Unregulated  Contaminant 
Monitoring  rulemaking.  Placing 
perchlorate  in  these  categories  does  not 
preclude  the  Agency  from  selecting  it  to 
make  a  determination  of  whether  or  not 
to  regulate  by  2001,  but  at  this  time  it 
is  unlikely  that  perchlorate  vtrill  be 
included  among  those  for  which 
determinations  will  be  made  by  2001. 

L.  Rhodamine  WT 

A  few  commenters  argued  that 
Rhodamine  WT  be  removed  from  the 
CCL.  The  commenters  stated  that 
Rhodamine  WT  has  a  very  specialized 
purpose.  They  also  noted  that  it  is 
certified  by  the  NSF  and  that  the 
certification  is  reviewed  by  EPA.  They 
also  stated  that  data  for  including 
Rhodamine  WT  were  questionable,  and 
that  the  contaminant  had  no  specific 
health  effect. 

EPA  Response 

EPA  agrees  with  the  commenters  and 
has  removed  Rhodamine  WT  from  the 
CCL.  Rhodamine  WT  was  placed  on  the 
draft  CCL  because  it  was  detected  in 
ground  water  above  the  NSF  Standard 
60  concentration  of  O.lMg/L  for  drinking 
water.  However,  three  concentrations 
have  been  established  under  the  NSF 
Standard  60;  O.ljig/L  for  drinking  water, 
lO^g/L  for  water  entering  a  drinking 
water  plant  (prior  to  treatment  and 
distribution),  and  100  ^g/L  for  ground 
water  not  associated  with  drinking 
water  production.  These  concentration 
values  were  developed  under  the 
Agency's  former  Additives  Program 
which  was  subsequently  privatized  and 
turned  over  to  NSF  in  the  lOSO's. 

The  maximiun  concentration  of 
available  occurrence  data  was  28  ^g/L 
detected  in  ground  water,  and,  as  such, 
should  be  compared  to  tbe 
recommended  value  of  100  ^g/L  for 
ground  water,  not  the  value  for  drinking 
water.  Given  this  comparison,  the 
maximum  concentration  of  28  ^^g/l  is 
well  below  the  recommended  value  for 
ground  water  of  100  ^g/L.  When  the 
NSF  guidance  regarding  the  use  of 
Rhodamine  WT  as  a  fluorescent  tracer 
in  water  flow  studies  is  followed  the 
Agency  does  not  anticipate  any  adverse 
health  effects  resulting  from  the  use  of 
Rhodamine  WT. 


Af .  Sodium 

Many  commenters  were  opposed  to 
including  sodium  on  the  CCL,  primarily 
due  to  their  contention  that  sodium  in 
drinking  water  is  not  a  public  health 
concern  because  of  its  extremely  low 
level  in  drinking  water,  and  its  small 
contribution  to  overall  sodium  intake. 
Commenters  also  noted  that  controlling 
sodium  in  public  water  systems  would 
be  cost-prohibitive  and  produce 
marginal  or  nonexistent  health  benefits. 
Commenters  argued  that  food,  which  is 
the  major  source  of  sodiiun,  is  allowed 
to  average  440  mg/day  under  a  "salt- 
restricted"  medically-supervised  diet, 
and  that  controlling  sodium  content  in 
food  would  address  salt-restriction  more 
directly.  Commenters  also  strongly 
disagreed  with  the  use  of  EPA's  DWEL 
of  20  mg/1  as  the  public  health  criteria 
for  determining  whether  to  include 
sodium  on  the  CCL.  The  commenters 
mentioned  a  more  up-to-date,  1996 
report  published  by  the  American 
Medical  Association  (AMA)  showing  a 
lack  of  association  between  sodium  and 
blood-pressure,  except  for  older  ^ 

individuals  with  existing  hypertension. 
Other  commenters  argued  for  the 
inclusion  of  sodiimi,  citing  studies 
linking  it  to  hypertension  and  the  need 
to  maximize  protection  of  salt-sensitive 
individuals  as  a  sensitive 
subpopulation. 

EPA  Response 

The  issue  of  sodium  posed  a  unique 
challengeior  the  Agency  priority  setting 
and  contaminant  candidate  listing 
process.  Information  from  commenters 
on  each  side  made  important  points.  On 
the  one  hand,  high  levels  of  salt  intake 
can  be  associated  with  hypertension  in 
some  individuals.  On  the  other  hand, 
sodiimi  levels  in  drinking  water  are 
imUkely  to  be  a  significant  contribution 
to  adverse  health  effects. 

This  low  level  of  concern  is 
compounded  by  the  legitimate 
criticisms  of  EPA's  20  mg/1  guidance 
level  that  was  used  in  this  process.  EPA 
believes  this  guidance  level  for  sodiimi 
needs  updating,  and  is  probably  low.  If 
a  health  benchmark  for  drinking  water 
were  established  using  current 
information  and  current  drinking  water 
health  assessment  procedures,  it  would 
likely  be  higher.  This  revision  could 
establish  a  new  level  at  which  sodium 
occurrence  would  nol  meet  the  criteria 
for  inclusion  on  the  CCL  as  a  drinking 
water  contaminant  of  concern.  There 
was  insufficient  time  to  complete  a 
reassessment  of  the  sodiimi  guidance  in 
advance  of  the  CCL  issuance. 

Given  the  state  of  the  data,  EPA  faced 
a  dilemma  on  whether  or  not  to  list 


sodium.  A  decision  not  to  list  would  be 
justified  by  the  fact  that  much  is  known 
about  sodium  and  it  does  not  appear  to 
be  a  drinking  water  risk  comparable  to 
other  priority  contaminants.  In  fact,  this 
was  the  logic  supporting  the  decision 
not  to  include  sodium  on  the  previous 
drinking  water  priority  list  in  1991. 
However,  a  decision  to  list  sodium 
would  afford  EPA  the  opportunity  to 
address  the  confusion  surrounding  the 
current  guidance  for  sodium  in  drinking 
water. 

In  the  end,  EPA  decided  to  include 
sodium  on  the  CCL,  primarily  as  a 
vehicle  to  reexamine  and  correct  the 
current,  outdated  guidance.  Therefore, 
sodium  is  listed,  not  as  a  Regulatory 
Determinations  Priority,  but  as  a 
Research  Priority  to  allow  time  to 
evaluate  and  revise  the  Agency 
guidance.  When  this  is  completed,  EPA 
will  reevaluate  whether  sodium  merits 
retention  on  the  CCL  for  any  further 
action. 

N.  Triazines 

Many  commenters  applauded  EPA's 
intention  to  address  triazines  and  their 
metabolites  as  a  group  a  "good  first 
step"  to  addressing  these  compounds.  A 
number  of  commenters  indicated  that 
we  should  include  other  triazine 
degradation  products  such  as 
deisopropyl  atrazlne  and 
diaminochlorotriazine  (same  as  diamino 
atrazlne)  because  they  too  are  common 
degradation  products  of  atrazlne  as  well 
as  simazine,  and  are  found  at  higher 
concentrations  than  atrazlne-desethyl. 
Once  commenter  expressed  concern  that 
additional  information  was  being 
considered  and  evaluated  by  the  Agency 
under  the  OPP  Special  Review  program, 
and  that  these  reviews  should  be 
completed  before  triazines  are 
considered  for  the  CCL. 

EPA  Response 

The  Agency  agrees  with  the  points 
raised  by  the  commenters  regarding  the 
triazine  degradation  products.  As  a 
result,  the  EPA  has  decided  to  Include 
triazines  and  their  degradation  products 
(Including  but  not  limited  to:  cyanazine 
and  atrazlne-desethyl)  on  the  CCL  as  a 
group  to  include  all  potential  risks  from 
this  class  of  compounds.  Stakeholders, 
through  the  regulatory  reassessment 
process  in  developing  the  redirection 
strategy,  and  through  the  development 
of  this  draft  CCL,  have  requested  that 
the  Agency  address  triazine  pesticides 
as  a  group,  which  includes  all  parent 
and  degradate  compounds,  as  opposed 
to  each  triazine  as  an  individual 
contaminant. 

The  EPA  has  been  studying  the 
mechanism  of  carcinogenicity  of  this 
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group  of  analogues  along  with  their 
degradation  products,  and  will  continue 
to  study  these  chemicals  as  a  group  to 
characterize  their  risk  in  drinking  water. 
The  Agency  regulated  atrazine  in  1991 
and  simazine  in  1992.  The  Agency  may 
ultimately  develop  regulations  for  the 
mixtures  of  triazines  either  through  the 
revision  of  existing  regulations  or  the 
development  of  new  ones. 

EPA  disagrees  with  the  notion  that 
triazines  should  be  excluded  from  the 
CCL  imtil  after  the  completion  of  the 
Special  Reviews.  The  triazines  are 
included  in  the  Priority  Group  1  of 
pesticide  tolerances  that  will  be 
examined  first  imder  the  Food  Quality 
Protection  Act  (FQPA)  tolerance 
reassessment  (62  FR  42020).  The  work 
being  accompUshed  by  OPP  in  their 
review  efforts  will  certainly  be  factored 
into  EPA's  decisions  regarding  triazines, 
as  with  all  pesticides  on  the  CCL. 

O.  Zinc 

Two  commenters  were  opposed  to  the 
inclusion  of  zinc  on  the  CCL.  The 
commenters  argued  that  zinc  did  not 
meet  the  criteria  for  inclusion  on  the 
CCL,  and  is  generally  non-toxic  to 
animals  and  humans.  They  pointed  out 
that  zinc  is  used  in  a  wide  variety  of 
products,  and  is  also  an  essential 
element.  One  commenter  stated  that  the 
Agency  had  not  considered  zinc's 
beneficial  qualities  when  deciding 
whether  it  should  be  included  on  the 
CCL,  and  that  the  WHO  and  EPA  have 
both  stated  that  deficiency  of  zinc  is 
more  of  a  concern  than  over-exposure. 
The  commenter  further  argued  that  the 
history  of  the  substitution  from  the  1988 
DWPL  was  not  considered,  and  that  the 
HA  value  used  in  the  Agency's  analysis 
was  from  a  "7-yr  old  draft"  which  was 
not  available  for  comment  and  therefore 
the  explanation  behind  the  Agency's 
HAL  of  2,000  (ig/1  was  not  available  for 
comment. 

EPA  Response 

The  EPA  agrees  with  the  commenter 
on  the  point  raised  that  zinc  does  not 
meet  the  criteria  for  inclusion  on  the 
CCL,  and  has  removed  zinc  from  the 
CCL.  The  Agency  has  determined  that 
the  number  of  public  water  systems 
with  zinc  levels  above  1,000  ^g/1  is  4, 
and  none  had  occurrence  levels  above 
2,000  ^g/I,  and,  as  a  result,  zinc  doesn't 
meet  the  criteria  for  inclusion  on  the 
CCL.  The  criterion  for  a  contaminant  to 
be  included  on  the  CCL  was 
"occurrence  at  the  health  level  of 
concern  in  10  or  more  small  public 
water  systems."  The  action  of  removing 
zinc  from  the  CCL  was  due  to  its  lack 
of  occurrence  in  water  systems  at  health 
levels  of  concern,  not  due  to  its  lack  of 


toxicity.  It  is  known  that  daily  exposure 
to  zinc  of  approximately  60  mg/1  (60,000 
Hg/1)  or  more  can  effect  copper 
metabolism,  and  result  in  deleterious 
health  effects. 

rV.  Continuing  Work  in  Preparation  for 
Future  CCLs 

In  the  Federal  Register  notice  on  the 
draft  CCL,  the  Agency  deferred  action 
on  a  number  of  pesticides,  and 
contaminants  implicated  as  endocrine 
disruptois,  in  anticipation  of  impending 
resolution  specific  to  these  two  groups 
of  contaminants.  Action  on  these 
contaminants  continues  to  be  deferred 
and  these  contaminants  will  be 
reconsidered  when  the  next  CCL  is 
developed.  The  Agency  is  also  resuming 
work  on  a  contaminant  identification 
process  to  be  used  in  the  development 
of  future  CCLs.  Further  discussion  of 
these  three  topics  follows. 

A.  Pesticides  Deferred 

hi  developing  the  CCL,  the  SDWA 
requires  EPA  to  consider  substances 
registered  as  pesticides  under  FIFRA. 
During  the  development  of  the  CCL,  the 
Agency's  Office  of  Ground  Water  and 
Drinking  Water  sought  assistance  from 
OPP  in  determining  what  pesticides 
should  be  priorities  for  the  drinking 
water  program.  In  response  to  the 
request,  OPP  provided 
recommendations  for  a  number  of 
pesticides  based  on  physical-chemical 
properties,  occurrence  and  extent  of  use, 
using  the  Ground  Water  (GW)  Risk 
score.  The  GW-Risk  score  is  a'calculated 
potential  of  pesticides  to  leach  to 
ground  water.  Pesticides  with  a  GW- 
Risk  of  2.0  or  greater  were  included  for 
initial  consideration  in  developing  the 
draft  CCL. 

However,  later  during  the  data 
evaluation  and  screening  phase  of  the 
CCL  development,  the  decision  was 
made  to  defer  pesticides  identified  by 
the  GW-Risk  of  2.0  or  greater  for  which 
no  additional  information  was  available. 
Inclusion  on  the  CCL  would  be  deferred 
pending  further  evaluation  of  the 
potential  of  these  pesticides  to  occur  at 
levels  of  health  concern.  The  Agency  is 
working  to  develop  a  tool  to  estimate 
concentrations  in  ground  and  surface 
waters  based  on  physical-chemical 
properties  and  pesticide  use  volimies, 
and  will  then  compare  the  estimated 
concentrations  vfith  health  advisory 
levels  or  calculated  health  levels  based 
on  reference  doses  or  cancer  potency. 

It  was  anticipated  that  the  tool  to 
estimate  concentrations  of  pesticides  in 
ground  and  surface  waters  would  be 
completed  and  available  in  time  to 
reevaluate  the  inclusion  of  the 
additional  pesticides  prior  to 


completing  the  CCL.  However,  the 
Agency  believes  it  is  important  to  have 
this  tool  peer-reviewed  prior  to  its  use, 
which  would  increase  the  time 
necessary  for  its  development  beyond 
the  time  available.  Therefore,  EPA  did 
not  attempt  to  complete  this  work  before 
finalizing  the  CCL  in  today's  notice.  As 
a  result,  action  on  these  pesticides 
remains  deferred  until  the  next  CCL. 
On  December  10, 1997,  the  Science 
Advisory  Panel  (SAP)  met  to  discuss 
drinking  water  exposiire  assessment 
issues  with  the  OPP.  The  objective  of 
the  meeting  was  to  obtain  SAP's 
recommendation  on  the  approaches  and 
models  developed  by  OPP  to  determine 
short-term  aind  long-term  potential 
exposures  from  pesticides  in  drinking 
water.  The  issues  of  monitoring 
requirements,  and  assessing  impacts  of 
exposure  to  mixtures  were  also  part  of 
the  discussion.  The  approaches  and 
models  developed  by  OPP  and  the 
forthcoming  SAP's  recommendations  on 
these  issues  are  of  particular  importance 
to  the  Office  of  Water  in  that  the 
outcome  will  be  used  in  the  drinking 
water  program  as  well. 

B.  Endocrine  Disruptors 

Ehiring  the  development  of  the  draft 
CCL,  the  Agency  initially  considered, 
then  later  deferred,  a  number  of 
contaminants  implicated  or  suspected 
as  substances  which  disrupt  the 
function  of  the  endocrine  system.  As 
stated  in  the  notice  of  the  draft  CCL, 
EPA  issued  an  interim  assessment  in 
February  1997,  pending  a  more 
extensive  retview  expected  to  be  issued 
by  the  National  Academy  of  Sciences 
(NAS),  determining  that,  while  effects 
have  been  found  in  laboratory  animal 
studies,  a  causal  relationship  between 
exposure  to  a  specific  environmental 
agent  and  an  adverse  health  effect  in 
himians  operating  via  endocrine 
disruption  has  not  been  established, 
with  a  few  exceptions.  Further  research 
is  needed  before  such  effects  can  be 
demonstrated. 

Under  the  SDWA,  as  amended,  the 
Agency  is  also  required  to  establish  a 
program  to  screen  endocrine  disrupting 
contaminants.  Additional  authority  to 
assess  endocrine  disruptors  is  also 
provided  through  the  recently  enacted 
FQPA.  EPA's  Office  of  Prevention. 
Pesticides,  and  Toxic  Substances 
(OPPTS)  has  the  Agency  lead  on 
endocrine  disruptor  screening  and 
testing  issues,  and  is  actively  engaged  in 
research  and  regulatory  initiatives  to 
respond  to  the  growing  scientific  and 
public  conoem  over  endocrine 
disruptors.  Also,  the  Endocrine 
Disruptor  Screening  and  Testing 
Advisory  Committee  (EDSTAC)  has 


JMI 


Federal  Register /Vol.  63,  No.  40/Mdnday,  March  2.  1998  /  Notices 


10285 


been  established  to  provide  advice  and 
counsel  to  the  Agency  in  implementing 
a  screening  and  testing  strategy  required 
under  the  FQPA  and  SDWA.  EDSTAC 
will  complete  its  recommendations  for  a 
screening  and  testing  strategy  by  March 
1998.  The  recommendations  will  be 
peer-reviewed  jointly  by  the  SAB  and 
the  FIFRA  SAP. 

As  a  result,  pending  completion  of  the 
EDSTAC's  recommendations  and  the 
additional  review  of  endocrine 
disruptors  by  the  NAS,  EPA  has  not 
included  contaminants  for  inclusion  on 
this  first  CCL  based  solely  on  the 
possibility  of  endocrine  disruption 
(although  several  contaminants 
implicated  as  endocrine  disruptors  were 
considered  for  other  reasons).  As  stated 
in  the  notice  on  the  draft  CCL,  the 
Agency  will  continue  to  follow  this 
issue  closely  and  reconsider  this 
category  of  potential  contaminants  in 
the  development  of  future  CCLs. 

C.  Development  of  the  Contaminant 
Selection  Process 

This  CCL  is  largely  based  on 
knowledge  acquired  over  the  last  few 
years  and  other  readily  available 
information,  but  an  enhanced,  more 
robust  approach  to  data  collection  and 
evaluation  will  be  developed  for  future 
CCLs.  The  Agency  will  also  resume 
work  on  the  contaminant  identification 
and  the  contaminant  selection  process. 
The  CCL,  and  the  identification  and 
selection  process  will  serve  as  the 
cornerstones  of  the  Agency's  regulatory 
development  process.  In  addition  to 
developing  the  CCL,  and  the 
identification  and  selectioii  process,  the 
Agency  intends  to  obtain  resources  in 
order  to  acquire  better  data  and 
information,  improve  analytical 
capability,  and  seek  additional 
stakeholder  involvement. 

The  next  steps  for  improving  the 
contaminant  identification  and  selection 
process  include  an  American  Water 
Works  Association  Research  Foundation 
(AWWARF)  project  utilizing  a  series  of 
workshops  in  which  established 
decision-making  tools  would  be 
employed  to  develop  a  process  to 
identify  emerging  pathogens  of  concern 
for  consideration,  regulation,  and  future 
research.  The  work  is  expected  to  begin 
in  June/July  1998.  A  project  with  the 


NAS  will  also  be  undertaken  to  soHcit 
input  on  criteria  for  listing  and  selecting 
chemical  contaminants  for  future  CCLs. 
A  panel  is  currently  being  formed  and 
work  is  expected  to  begin  in  summer  of 
1998.  The  development  of  the 
identification  and  the  selection  process 
will  be  completed  in  consultation  with 
the  NDWAC  and  the  Working  Group  on 
Occurrence  &  Contaminant  Selection, 
and  their  future  involvement  is  likely  to 
include  reviewing  products  from 
AWWARF  and  NAS  in  1999.  The  CCL 
is  a  critical  input  to  shaping  the  future 
direction  of  the  drinking  water  program, 
and  improvements  to  the  process  will  be 
made  with  each  successive  cycle  of 
publishing  the  list. 

V.  Data,  Research  Needs  and  Next  Steps 

Table  2  divides  the  CCL  into 
categories  to  represent  the  next  steps 
and  data  needs  for  each  contaminant. 
Sufficient  data  are  needed  to  conduct 
analyses  on  extent  of  exposure  and  risk 
to  populations  via  drinldng  water  in 
order  to  determine  appropriate  Agency 
action  (development  of  health 
advisories,  or  regulations,  or  no  action] 
for  many  of  these  contaminants.  If 
sufficient  data  are  not  available,  they 
must  be  obtained  before  such  an 
assessment  can  be  made.  The  data  and 
information  required  will  be  gathered  by 
research  or  monitoring  programs,  and 
are  not  likely  to  be  available  for  analyses 
to  be  completed  prior  to  2001.  Thus,  the 
contaminants  for  which  sufficient  data 
exist  at  the  time  of  publishing  the  CCL 
are  likely  to  be  those  from  which  the 
determinations  will  be  made  by  2001. 

However,  it  should  be  noted  that  the 
groupings  in  Table  2  are  based  on 
current  information,  and  some 
movement  of  contaminants  between 
categories  can  be  expected  as  more 
information  is  evaluated  and  analyzed. 
The  Regulatory  Determination  Priorities 
category  in  Table  2  will  be  used  to  select 
5  or  more  contaminants  for  which  the 
Agency  must  determine,  by  August 
2001,  whether  or  not  regulations  should 
be  developed.  To  make  these 
determinations,  further  analysis  of  data 
currently  available,  or  data  that  will 
become  available  within  a  short  period, 
is  required  to  prepare  supporting 
documents  addressing  health  criteria, 
cost  and  benefit  assessments,  and 


analyses  of  analytical  methods, 
occurrence,  and  treatment  technology 
and  feasibility.  For  contaminants  in  the 
category,  there  may  also  be  some  short- 
term  research  needs,  such  as  bench- 
scale  treatability  studies,  that  must  also 
be  completed.  The  next  steps  for  the 
Agency  regarding  the  contaminants  in 
this  category  are  to  determine  which 
contaminants  to  address  first,  and 
outline  plans  of  action  to  work  towards 
making  determinations  for  five  or  more 
by  August  2001. 

The  contaminants  in  the  Research 
Priorities  category  have  significant  data 
gaps  in  areas  of  health,  treatment,  or 
analytical  methods.  For  these 
contaminants,  the  research,  or  data 
gathering,  and  subsequent  analysis 
needed  are  not  expected  to  be  complete 
within  the  3V2  years,  by  August  2001,  in 
order  to  make  determinations  of 
whether  regulation  of  these 
contaminants  is  necessary.  These  are 
EPA's  priority  contaminants  for  research 
and  data  gathering.  Some  of  these 
research  needs  are  currently  being 
addressed  by  EPA  or  other  agencies 
(e.g..  Department  of  IDefense  for 
perchlorate],  while  other  needs  are 
newly  identified. 

The  contaminants  in  the  Occurrence 
Priorities  category  have  significant  data 
gaps  in  occurrence  data.  The 
Unregulated  Contaminant  Monitoring 
Regulations  (UCMR)  will  be  the  primary 
source  for  data  for  most  contaminants 
included  in  this  category;  however, 
some  contaminants  may  be  more 
appropriate  for  special  studies  or 
surveys,  or  joint  data  gathering  efforts 
with  other  Agencies.  Also,  for  some 
contaminants,  suitable  analytical 
methods  must  be  developed  prior  to 
obtaining  the  occurrence  data  necessary. 

The  next  steps  for  the  Agency  are  to 
develop  short-  and  long-term  research 
plans  on  health,  treatment,  and 
methods,  to  develop  the  UCMR  proposal 
(expected  August  1998)  for  gathering 
occurrence  data,  and  to  plan  for  special 
occurrence  studies,  where  appropriate. 
The  Agency  will  also  use  its  FIFRA  and  . 
Toxic  Substances  Control  Act  (TSCA) 
authorities,  as  appropriate,  to  conduct 
studies  and  obtain  data  necessary  for 
decision-making. 
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Table  2.— Next  Steps  for  the  CCL 


Regulatory  determination 
priorities 

Research  priorities 

Hearth  research 

Treatment  research 

Analytical  methods 
research 

Occurrence  priorities 

Acanthamoeba  (guidance) 

Aeromonas  hydrophila 

Adenoviruses 

Adenoviruses 

Adenoviruses.* 

1 . 1 ,2^-tetrachloroethane 

Cyanobacteria  (Blue-green 

Aeromonas  hydrophila 

Cyanobacteria  (Blue-green 

Aeromonas  hydrophila. 

1,1-<jichloroethane 

algae),  other  freshwater 

Cyanobacteria  (Blue-green 

algae),  other  freshwater 

Cyanobacteria  (Blue-green 

1 ,2,4-trimethylbenzene 

algae,  and  their  toxins 

algae),  other  freshwater 

algae,  and  their  toxins 

algae),  other  freshwater 

1 ,3-dichloropropene 

Caliciviruses 

algae,  and  their  toxins 

Caliciviruses 

algae,  and  their  toxins.* 

2,2-dichloropropane 

Helicobacter  pylori 

Caliciviruses 

Helicobacter  pylori 

Calictvinises.* 

AkJrin 

Microsporidia 

Coxsackievinjses  (ICR 

Miaosporidia 

Coxsackieviruses  (ICR 

Boron 

Mycobacterium  avium 

data) 

1 ,2-dipihenylhydrazine 

data). 

Bromobenzene 

intercellulare  (MAC) 

Echovimses  (ICR  data) 

2,4,6-trichlorophenol 

Echoviruses  (ICR  data). 

DieWrin 

1 , 1  -dichloropropene 

Helicobacter  pylori 

2,4-dichlorophenol 

Helicobacter  pylori.* 

Hexachlorobutadiene 

1 ,3-dichloropropane 

Microsporidia 

2,4-dinitrophenol 

Mterosporidia.* 

p-lsopropyftoluene 

Aluminum 

Mycobacterium  avium 

2-methyl-Phenol 

1 ,2-diphenylhydrazine.* 

Manganese 

DCPA  mono-acid  &  di-acid 

intracellulare  (MAC) 

Acetochlor 

2,4,6-trichlorophenol.* 

Metolachlor 

degradates 

Aluminum 

Alachlor  ESA 

2,4-dichlorophenol.* 

Metribuzin 

Methyl  bromide 

MTBE 

Fonofos 

2,4-dinltrophenol.* 

Naphthalene 

MTBE 

Perchlorate 

Perchlorate 

2,4-dinitrotoluene. 

Organotins 

Perchlorate 

RDX 

2,6-dinttrotoluene. 

Triazines  &  degradation 

Sodium  (guidance) 

2-methyl-phenol.* 

products  (ind..  but  not 

Alachlor  ESA*  and 

limited  to  Cyanazine  and 

Acetochlor.* 

atrazine-desethyl) 

DCPA  mono-acid  &  di-acid 

Sulfate 

degradates. 

Vanadium 

- 

DDE. 

Diazinon. 

Disulfoton. 

Diuron. 

EPTC. 

Fonofos.* 

Linuron. 

Molinate. 

MTBE. 

Nitrobenzene. 

Perchlorate.* 

Prometon. 

RDX.* 

\ 

Terbadl. 

Terbufos. 

The  groupings  in  Table  2  are  based  on  current  information,  and  some  movement  of  contaminants  between  categories  can  be  expected  as 
more  infonnation  is  evaluated  and  analyzed.  'Suitable  analytical  methods  must  be  developed  prior  to  obtaining  occurrence  data 


VI.  Other  Requirements 

The  CCL  is  a  notice  and  not  a 
regulatory  action;  therefore,  the 
following  statutes  and  executive  orders 
are  not  applicable  at  this  time:  the 
Regulatory  Flexibility  Act,  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  Paperwork  Reduction  Act, 
Unfunded  Mandates  Reform  Act;  and 
Executive  Order  12866.  For  any 
contaminants  selected  for  rule-making, 
all  necessary  analysis  will  be  conducted 
in  accordance  with  the  rule-making 
process. 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,  requires  that 
Federal  Agencies  identify  and  assess 
health  risks  and  safety  risks  that 
disproportionately  affect  children,  and 
ensure  that  its  policies,  programs, 
activities,  and  standards  address 
disproportionate  health  and  safety  risks 
to  children.  The  SDWA  also  requires  the 


Agency  to  select  priorities  for  regulation 
while  considering  risks  to  sensitive 
subpopulations,  such  as  infants  and 
children. 

The  impact  on  sensitive  populations 
will  be  addressed  in  the  contaminant 
selection  process,  and  will  be  a 
component  of  the  Agency's 
determination  of  whether  or  not  to 
regulate  a  given  contaminant.  In 
preparation  for  addressing  the  issues  of 
sensitive  subpopulations,  the  Agency  is 
sponsoring  several  activities  to 
determine  water  intake  by  age  group,  by 
derrtographic  distribution,  and  by  innate 
or  developed  sensitivity  to  potential 
drinking  water  contaminants.  The 
Agency  is  also  collaborating  with  the 
Center  for  Disease  Control  and 
Prevention  on  a  study  of  six  major  cities 
to  determine  the  most  sensitive 
populations  for  drinking  water 
manifested  during  major  outbreaks  of 
illness  from  incidents  of  water.  Other 


research  also  is  underway  to  determine 
the  extent  of  vulnerable  populations 
including  children  and  the 
immunologically  impaired. 
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RULES  GOING  INTO 
EFFECT  MARCH  2,  1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in  California; 
published  1-29-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  compression- 
ignition  engines  at  or 
above  37  kilowatts — 
Nonroad  engine  and 
vehicle  standards;  State 
regulation  preemption; 
published  12-30-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  published  12-31- 
97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Colorado;  published  1-27-98 
Florida;  published  1-27-98 
Mississippi;  published  1-27- 

98 
Texas;  published  2-3-98 
Wisconsin;  published  1-27- 

98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Premarket  approval 
applications,  approval  and 
dienial;  announcement 
procedures  revision; 
published  1-30-98 

PERSONNEL  MANAGEMENT 
OFRCE 

Political  activities;  Federal 
employees  residing  in 
designated  localities; 
published  1-30-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawt>ridge  operations: 


Minnesota;  published  1-30- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation       I 
Administration  ' 

Air  traffic  operating  and  flight 
ruies,  etc.: 

Final  compliance  waiver 
petitions;  processing 
procedures;  published  3-2- 
98 
Airworthiness  directives: 

Boeing;  published  2>25-98 
Airworthiness  standards: 
Special  conditions — 
EXTRA  Flugzeugbau 
GmbH  model  EA-400 
airplane;  published  1- 
30-98 

TREASURY  DEPARTMENT 
internal  Revenue  Service 

Income  taxes: 
Amortizable  bond  premium; 
published  12-31-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE  I 

DEPARTMENT     f 

Agricultural  Marketing 

Service  , 

Grapes  grown  in —     | 
California;  comments  due  by 
3-9-98;  published  1-7-98 

Limes  and  avocados  grown  in 
Florida;  comments  due  by 
3-12-98;  published  2-10-98 

AGRICULTURE  | 

DEPARTMENT  T 

Animal  and  Plant  Haalth 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  metritis  (CEM)- 
affected  countries- 
Oklahoma;  receipt 
authorizatkin;  comments 
due  by  3-9-98; 
published  2-6-9B 
Ruminants,  meat  and  meat 
products  from  ruminants, 
and  other  ruminant 
products  from  countries 
where  bovine  spongiform 
encephalopathy  axist; 
restrictwns;  comments 
due  by  3-9-98;  published 
1-6-98  1 

AGRICULTURE         I 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Inspection  services;  refusal, 
suspension,  or  ^hdrawal; 


comments  due  by  3-13- 
98;  published  1-12-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosplieric  Administration 

Ocean  and  coastal  resource 
management: 
Marine  sanctuaries- 
Florida  Keys  National 
Marine  Sanctuary; 
comments  due  by  3-13- 
98;  published  2-11-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Eligible  bunched  orders, 
account  identificatk>n; 
comments  due  by  3-9-98; 
published  1-7-98 
DEFENSE  DEPARTMENT 
Federal  Acquisitran  Regulation 
(FAR): 

Contractor  purchasing 
system  review  exclusions; 
comments  due  by  3-9-98; 
published  1-6-98 
Preaward  survey  of 
prospective  contractor; 
quality  assurance 
Correction;  comments  due 
by  3-9-98;  published  1- 
6-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehkiles  and  engines: 
New  nonroad  spark-ignition 
engines  at  or  bek)w  19 
kilowatts;  phase  2 
emission  standards; 
comments  due  by  3-13- 
98;  published  1-27-98 
Air  programs: 
Stratospheric  ozone 
protection — 

Methyl  bromkJe  emissions; 
control  through  use  of 
tarps;  comments  due  by 
3-9-98;  published  2-5-98 
Methyl  bromide  emissions; 
control  through  use  of 
tarps;  comments  due  by 
3-9-98;  published  2-5-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
3-11-98;  published  2-9-98 
Connecticut;  comments  due 
by  3-11-98;  published  2-9- 
98 
Michigan;  comments  due  by 
3-12-98;  published  2-10- 
98 
Ozone  Transport 
Assessment  Group 
Region;  comments  due  by 
3-9-98;  published  11-7-97 
Texas;  comments  due  by  3- 
11-98;  published  2-9-98 


Clean  Air  Act: 
Acid  rain  provisk>ns — 
Altowances  for  utility  units 
in  1998;  revision 
methodology;  comments 
due  by  3-9-98; 
published  1-7-98 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 
'    agricultural  commodities: 
Bifenthrin;  comments  due  by 
3-10-98;  published  1-9-98 
Fenoxaprop-ethyl;  comments 
due  by  3-10-98;  published 
1-9-98 
Gamma  aminobutyric  add; 
conwnents  due  by  3-9-98; 
published  1-7-98 
Glutamic  add;  comments 
due  by  3-9-98;  published 
1-7-98 
EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 
Freedom  of  Information  Act; 
implementation: 
Regronal  Attomey; 
comments  due  by  3-10- 
98;  published  1-9-98 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Federal  claims  collectk)n: 
Administrative  offset; 
comments  due  by  3-9-98; 
published  1-8-98 
FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 
Z); 

Consumer  disdosures; 
simplificatk>n  and 
improvement;  comments 
due  by  3-9-98;  published 
2-6-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisitkxi  Regutatkm 
(FAR): 

Contrador  purchasing 
system  review  exclusions; 
comments  due  by  3-9-98; 
published  1-6-98 
Preaward  sun/ey  of 
prospedive  contrador; 
quality  assurance 
Corredk>n;  comments  due 
by  3-9-98;  published  1- 
6-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Radiological  health: 
Diagnostk;  x-ray  systems 
and  major  components; 
performance  standard; 
comments  and  information 
request;  comments  due 
by  3-11-98;  published  12- 
11-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare  and  medicakl: 
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Physicians'  referrals  to 
health  care  entities  with 
which  they  have  financial 
relationships;  comments 
due  by  a-10-98;  put)lished 
1-9-98   . 
Medicare: 
End  stage  renal  disease — 
Optional  prospectively 
"        determined  payment 
rates  for  skilled  nursing 
facilities;  comments  due 
by  3-10-98;  published 
1-9-98 
Physicians'  referrals; 
advisory  opinions; 
comments  due  by  3-10- 
98;  published  1-9-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  building  products 
standards  and  certification 
program;  use  of  materials 
bulletins;  comments  due  by 
3-12-98;  published  2-10-98 

JUSTICE  DEPARTMENT 

Immigration  and 

Naturalization  Service 

Immigration: 

Immigration  examination  fee 
account;  adjustment; 
comments  due  by  3-13- 
98;  published  1-12-98 

JUSTICE  DEPARTMENT 

Justice  Acquisition  Regulations 
(JAR):  * 

Federal  Acquisition 
Streamlining  Act  and  the 
National  Performance 
Review 

Recommendations; 
implementation;  comments 
due  by  3-10-98;  published 
1-9-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine  and 
coal  mine  safety  and  health: 
Underground  mines— 


Roof-bolting  machines 
use;  safety  standards; 
comments  due  by  3-9- 
98;  published  2-12-98 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Healtti  Administration 
Safety  and  health  standards, 
etc.: 

Respiratory  protection; 
comments  due  by  3-9-98; 
published  1-8-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  purchasing 
system  review  exclusions; 
comments  due  by  3-9-98; 
published  1-6-98 
Preaward  survey  of 
prospective  contractor; 
quality  assurance 
Correction;  comments  due 
by  3-9-98;  published  1- 
6-98 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  3-11-98; 
put>lished  2-9-98 
STATE  DEPARTMENT 
Consular  services;  fee 
schedule: 

Decederrt  estate  procedures; 
comments  due  by  3-11- 
98;  published  2-9-96 
Visas;  nonimmigrant 
documentation: 
Aliens,  inadmissibility, 
nonimmigrants,  passports, 
and  visas;  place  of 
application;  comments  due 
by  3-9-98;  published  1-7- 
98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Logan  Intemational  Airport, 
MA;  dignitary  arrival  and 


departure  security  zone; 
comments  due  by  3-9-98; 
put>lished  1-8-98 
San  Juan  Hartsor,  PR; 
safety  zone;  comments 
due  by  3-9-98;  published 
2-6-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 

operations: 

Commercial  passenger- 
carrying  operations  in 
sirigle-englne  aircraft; 
gyroscopic  instrumentation 
redundant  power, 
instrument  flight  mie 
clarification;  comments 
due  by  3-12-98;  published 
2-10-98 
Ainworthiness  directives: 

AERMACCI  S.p.A.; 
comments  due  by  3-9-98; 
published  2-2-98 

Aerospatiale;  comments  due 
by  3-9-98;  published  2-5- 
98 

Airtxjs;  comments  due  by  3- 
9-98;  published  2-12-98 

Alexander  Schleicher  GmbH; 
comments  due  by  3-9-98; 
published  2-2-98 

British  Aerospace; 
comments  due  by  3-9-98; 
published  2-6-98 

EXTRA  FKjgzeugbau  GmbH; 
comments  due  by  3-10- 
98;  published  2-10-98 

Fol*er;  comments  due  by 
3-9-98;  published  2-5-98 

Industrie  Aeronautiche  e 
Meccanlche  Rinaldo 
Piaggio  S.p.A.;  comments 
due  by  3-9-98;  published 
2-2-98 

McDonnell  Douglas; 
comments  due  by  3-9-98; 
published  1-22-98 

Saab;  comments  due  t>y  3- 
9-98;  published  2-5-98 


Class  E  airspace;  comments 
due  by  3-12-98;  published 
1-26-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Rear  impact  guards;  petition 
denied;  comments  due  by 
3-12-98;  published  1-26- 
98 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Capital  distritxjtions;  comments 
due  by  3-9-98;  published  1- 
7-98 

Lending  and  investment: 

Adjustable-rate  mortgage 
loans;  disclosure 
requirements;  comments 
due  by  3-9-98;  published 
1-8-98 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  for  newly 
enacted  piA>lic  laws.  To 
sutiscribe,  send  E-mail  to 
LISTPROC@ETC.FED.QOV 
with  the  text  message: 

SUBSCRIBE  PUBLAWS-L 
(your)  RRSTNAME 
LASTNAME 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
put>lic  laws.  The  text  of  laws 
is  not  availat>le  through  this 
service.  We  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


I 


TNto 


Stock  NumbBr 


Prlca      Revision  Dat* 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  SecCons 

Affected),  whKh  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

CMce'9  GPO  Access  Servwe  at  http://www.access.gpo.govAiara/cfr/ 

index.html.  For  infonnatkxi  about  GPO  Access  caH  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptkxi  to  all  revised  paper  volumes  is 

$951 .00  domestk:,  $237.75  additkxial  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburj^,  PA  15250-7954.  AH  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  t>e 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  51 2-2250. 

TNIt  Slock  NumtMT  Prtee       Revision  Dels 


•1,  2  (2  l?eserved)  (86W)34-00001-1) 5.00 

3  (1996  Compitatnn 
ar>d  Ports  100  and 

101)  (869-032-00002-6) 20.00 

•4 (869-034-00003-7) 7.00 

5  Parts: 

1-699  (86W)32-00004-2) 34.00 

700-1 199 (869-032-00005-1) 26.00 

1200-€nd,  6  (6 

Reserved) (869-032-00006-9) 33.00 

7  Parte: 

0-26  (86W)32-00007-7) 26.00 

27-52  (869-032-00008-5) 30.00 

53-209 (869-032-00009-3) 22.00 

210-299 (869-03W)0010-7) 44.00 

300-399 (869-032-0001 1-5) 22.00 

400-699 (869-032-00012-3) 28.00 

700-899 (869-032-00013-1) 31.00 

900-999 (869-032^)0014-0) 40.00 

1000-1199  (869-O32-00015-8) 45.00 

1200-1499  (869-032-00016-6) 33.00 

1500-1899  (869-032-00017-4) 53.00 

1900-1939  (86W)32-00018-2) 19.00 

1940-1949  (869-032-00019-1) 40.00 

1950-1999  (869-032-00020^) 42.00 

2000-€nd (869-032-00021-2) 20.00 

8 (869-032-00022-1) 30.00 

9  Parte: 

1-199  (869-O32-O0023-9) 39.00 

200-€nd  (86W)32-00024-7) 33.00 

10  Parte: 

0-50  (869-032-00025-5) 39.00 

51-199 (869-O32-00026-3) 31.00 

200-499 (869-032-00027-1) 30.00 

500-End  (869-032-00028-0) 42.00 

11  (869-032-00029-8) 20.00 

12  Parte: 

1-199  (869-032-00030-1)  .. 

200-219 (869-032-00031-0)  .. 

220-299 (869-032-00032-8)  .. 

30O-499 (869-032-00033-6)  .. 

500-599 (869-032-00034-4)  .. 

600-€nd  (869-032-00036-2)  .. 


16.00 
20.00 

34.ro 
27.ro 
24.ro 
40.ro 

13  (869-032-00036-1) 23.ro 


*Jan.  1,  1998 

'Jon.  1,  1997 
*Jan.  1,  1998 

Jan.  1,  1997 
Jon.  1.  1997 

Jon.  1. 1997 

Jan.  1,  1997 
Jon.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jon.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jon.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jon.  1,  1997 

Jan.  1,  1997 
Jon.  1,  1997 

Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jon,  1,  1997 

Jan.  1,  1997 

Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 


14  Parte: 

1-59 (869-032-00037-9) 44.ro  Jan.  1,  1997 

60-139 (869-032-00038-7) 38.ro  Jon.  1,  1997 

140-199 (869-032-00039-5) 16.ro  Jon.  1,  1997 

200-1199 (869^)32-00040-9) 30.ro  Jon.  1,  1997 

1200-£nd (86W)32-00O41-7) 21.ro  Jon.  1.  1997 

15  Parts: 

0-299  (869-032-00042-5) 21.ro  Jon.  1,  1997 

300-799 (869^)32-00043-3) 32.ro  Jon.  1,  1997 

800-End  (869-032-00044-1) 22.ro  Jon.  1,  1997 

16  Parte: 

0-999  (869-032-00045-0) 30.ro  Jon.  1,  1997 

1000-€nd (869-032-00046-8) 34.ro  Jon.  1,  1997 

17  Parte: 

1-199  (86W)32-00048-4) 21.ro  Apr.  1,  1997 

200-239 (869-032-00049-2)  .:....  32.ro  Apr.  1,  1997 

240-€nd  (869-032-00050-6) 40.ro  Apr.  1,  1997 

18  Parts: 

1-399  (86W)32-0005M) 46.ro  Apr.  1,  1997 

400-€nd  (869-032-00052-2) 14.ro  Apr.  1,  1997 

19  Parts: 

1-140  (869-O32-00053-1) 33.ro  Apr.  1,  1997 

141-199 (869u032-00(»54-9) 30.ro  Apr.  1,  1997 

200-£nd (869-032-00055-7) 16.ro  Apr.  1,  1997 

20  Parte: 

1-399  (869-032-00056-5) 26.ro  Apr.  1,  1997 

400-499 (869-032-00057-3) 46.ro  Apr.  1,  1997 

500-€nd  (869-032-00058-1) 42.ro  Apr.  1,  1997 

21  Parte: 

1-99  (86W)32-00059-0) 21.ro  Apr.  1,  1997 

100-169 (869^)32-00060-3) 27.ro  Apr.  1,  1997 

170-199 (869-032-00061-1) 28.ro  Apr.  1,  1997 

200-299 (86W)32-00062-0) 9.ro  Apr.  1,  1997 

300-499 (869^032-00063-8) 50.ro  Apr.  1,  1997 

500-599 (869-032-00064-6) 28.ro  Apr.  1,  1997 

600-799 (869-032-00065-4) ^.W  Apr.  1,  1997 

800-1299 (869-O32-O0066-2) 31.ro  Apr.  1,  1997 

1300-£nd (86W)32-O0067-1) 13.ro  Apr.  1,  1997 

22  Parte: 

1-299  (869-032-00068-9) 42.ro  Apr.  1,  1997 

300-£nd  (869-032-00069-7) 31.ro  Apr.  1,  1997 

23  (869-032K)M70-l) 26.ro  Apr.  1,  1997 

24  Parts: 

0-199  (869-032-0007 1-9) 32.ro  Apr.  1,  1997 

200-499 (869-032-00072-7) 29.ro  Apr.  1,  1997 

500-699 (86W)32-OO073-5) 18.ro  Apr.  1,  1997 

700-1699 (869-O32-00074-3) 42.ro  Apr.  1.  1997 

1700-£nd (869-032-00075-1) 18.ro  Apr.  1,  1997 

25  (869-O32-O0076-O) 42.ro  Apr.  1,  1997 

26  Parte: 

§§1.0-1-1.60 (869-O32-00077-8) 21i)0  Apr.  1,  1997 

§§  1.61-1.169 (869-032-00078-6) 44.ro  Apr.  1,  1997 

§§  1.170-1.3ro (869-O32-00079-4) 31.ro  Apr.  1,  1997 

§§1.301-1.4ro (869-032-00080-8) 22.ro  Apr.  1,  1997 

§§1.401-1.440 (869-032-00081-6)  ..„..  39.ro  Apr.  1,  1997 

§§1.441-1.5ro  (869-032-00082-4)  22.ro  Apr.  1,  1997 

§§1.501-1.640 (869-O32-O0083-2) 28.ro  Apr.  1,  1997 

§§1.641-1.850 (869-032-00084-1) 33.ro  Apr.  1,  1997 

§§1.851-1.907 (869-032-00085-9) 34.ro  Apr.  1,  1997 

§§  1.908-1. lOro (869-032-0008^7) 34.ro  Apr.  1,  1997 

§§l.iroi-1.14ro  (869-032-00087-5) 35.ro  Apr.  1,  1997 

§§1.1401-End  (869-032-00088-3) 45.ro  Apr.  1,  1997 

2-29  (869-032-00089-1) 36.ro  Apr.  1,  1997 

30-39  (869-032-00090-5) 25.ro  Apr.  1,  1997 

40-49  (869-032-00091-3) 17.ro  Apr.  1,  1997 

50-299 (869-032-00092-1) 18.ro  Apr.  1,  1997 

300-499 (869-032^)0093-0) 33.ro  Apr.  1,  1997 

500-599 (869-O32-00094-8) 6.ro  'Apr.  1,  1990 

600-£nd  (869-032-00095-3) 9.50  Apr.  1.  1997 

27  Parte: 

1-199  


(869-032-00096-4) 48.ro        Apr.  1,  1997 
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Stock  NumtMT 


Price 
17.00 

36.00 
30.00 


200-End  (869-032-00097-2)  .. 

28  Parts: 

1-42  (869-032-00098-1)  .. 

43-end  (869-032-00099-9)  .. 

29  Parts: 

0-99  (869-032-00100-5) 27.00 

100-499 (869-032-00101-4) 12.00 

500-899 (869-032-00102-2) 41.00 

900-1899 (869-032-OOlOi-l) 21.00 

1900-1910  (§§1900  to 

1910.999) (869-032-00104^) 43.00 

1910  (§§  1910.1000  to 

end)  (869-032-00105-7) 29.00 

1911-1925  (869-032-00106-5) 19.W 

1926 (869-032-00107-3) 31.00 

1927-End (869^)32-00108-1) 40.W 

30  Parts: 

1-199  (869-032-00109^))  .. 

200-699 (869-032-00110-3)  .. 

70(Hnd  (869-032-00111-1) .. 

31  Parts: 

0-199  (869-032-00112-0)  .. 

200-End  (869-032-00113-8)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

42.W 
51.00 
33.00 
22.00 
28.00 
27.00 


33.00 
20.00 
32.00 

20.00 
42.00 


1-190  _ (869-032-00114-6) 

191-399 (869-032-001 15-4) 

400-629 (869-032-00116-2) 

630-699 (869-032-00117-1) 

700-799 (869-032-00118-9) 

800-End  (869-032-001 19-7) 

33  Parts: 

1-124  (869-O32-0012O-1) 27.00 

12S-199 (869-032-00121-9) 36.00 

200-€nd  (869-032-00122-7) 31.00 

34  Parts: 

1-299  (869-032-00123-6) 28.00 

300-399 (869-032-00124-3) 27.00 

400-€nd  (869-032-00125-1) 44.00 


35  (869-032-00126-0) 

36  Parts 

1-199  (869-032-00127-8) 

200-299 (869-032-00128-6) 

300-£nd  (869-032-00129^) 

37  „ (869-032-00130-8) 

38  Parts: 

0-17  (869-032-00131-6) 

18-End  (869-032-00132-4) 

39  (869-O32-00133-2) 


15.00 

20.00 
21.00 
34.00 

27.00 

34.00 
38.00 

23.00 


40  Parts: 

1-49 (869-032-00 134-1) 31.00 

50-51  (869-032-00135-9) 23.00 

52  (52.01-52.1018) (869-032-00 136-7) 27.00 

52  (52.1019-End)  (869-032-00137-5) 32.00 


53-59  (869-032-00138-3) 

60  (869-032-00139-1) 

61-62  (869-032-00140-5) 

63-71   (869-032-00141-3) 

72-80  (869-032-00142-1) 

81-«5  (869-032-0014W)) 

86  (869-032-00144-8) 

87-135 (869-032-00145-6) 

136-149 (869-032-00146-4) 

150-189 (869^)32-00147-2) 

190-259 (869-032-00148-1) 

260-265 (869-032-00149-9) 

266-299 (869-032-00150-2) 


14.00 
52.00 
19.00 
57.00 
35.x 
32.00 
50.00 
40.00 
35.00 
32.x 
22.x 
29.x 
24.x 


Revision  Dat( 
Apr.  1,  199 

July  1,  199 
July  1,  199 

July  1,  199 
July  1,  199 
July  1,  199 
July  1,  199 

July  1.  199 

July  1,  199: 
July  1,  199 
July  1,  199 
July  1,  199 

July  1,  199 
July  1,  199 
July  1,  199 

July  1,  199 
July  1,  199 


2Juty  1,  1984 
2  July  1,  1984 
2July  1,  1984 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 


Title 


Stock  Number 


300-399 (869-032-X151-1) 

400-424 (869-032-X152-9) 

425-699 (869-032-X153-7) 

700-789 (869-032-X154-5) 

790-£nd  (869-032-X155-3) 

41  Ctiapters: 

1,  1-1  to  1-10  13.x 

1,1-11  to  Appendix,  2  (2  Resen/ed) 13.X 

3-6... 

7  

8  

9  

10-17 

18,  Vol.  I,  Ports  1-5  13.x 

18,  Vol.  II,  Ports  6-19 13,X 

18,  Vol.  Ill,  Ports  20-52  13.X 

19-lX  13.x 

1-lX  (869-032-X156-1) 14.X 

101  (869-032-X 157-0) 36.X 

102-2X (869-032-X158-8) 17.X 

201-End  (869-032-X159-6) 15.X 

42  Parts: 

1-399  (869-032-X16(H)) 

400-429 (869-032-X161-8) 

430-End  (869-032-X162-6) 

43  Parts: 

•1-999 (869-032-X163-4) 

1000-end  (869-032-X  164-2) 

*44 (869-032-X165-1) 

45  Parts: 

1-199  (869-032-X166-9) 

20(M99 (869-032-X167-7) 

500-1199  (869-032-X168-5) 

1200-End {869-032-«)169^3) 

46  Parts: 

1-40  (869-032-X  170-7) 

41-69  (869-032-X171-5)  , 

70-89  (869-032-X  172-3) 

•90-139  (869-032-X173-1)  , 

140-155 (869-032-X174-0)  . 

156-165 (869-032-X175-8)  . 

166-199 (869-032-X176-6)  . 

200-499 (869-032-X  177-4) 


Price      Revision  Date 

27.x  July  1,  1997 

33.x  »July  1,  1996 

40.x  July  1,  1997 

38.x  July  1.  1997 

19.x  July  1,  1997 

3Juty  1,  19&4 

^July  1,  1984 

14.x      1  July  1,  1984 

6.x      3  July  1,  1984 

4.50      3  July  1,  1984 

13.x      3  July  1.  1984 

9.50      JJuly  1,  1984 

^July  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

July  1,  1997 

July  1,  1997 

July  1,  1997 

July  1,  1997 

32.x  Oct.  1,  1997 
35.x  Oct.  1,  1997 
50.x   Oct.  1.  1997 

31.x  Oct.  1,  1997 
50.x        Oct.  1,  1997 

31.x        Oct.  1,  1997 


30.x 
18.x 
29.x 
39.x 

26.x 
22.x 
11.x 
27.x 
15.x 
20.x 
26.x 
21.x 
500-End  (869-032^)0178-2) 17.X 

47  Parts: 

0-19  (869-032-X179^1)  .. 

20-39  (869-032-X  180-4)  .. 

40-69  (869-032-X181-2)  .. 

70-79  (869-032-X182-1)  .. 

80-End  (869-028-X186-6)  .. 


34.x 
27.x 
23.x 
33.x 
39.x 

48  Chapters: 

•1  (Ports  1-51) (869-032-X  184-7) 53.X 

1  (Ports  52-99)  (869-032-X  185-5) 29.X 

2  (Ports  201-299) (869-032-X  186-3) 35.X 

3-6 (869-032-X187-1) 29.X 

7-14  (869-032-X188-0) 32.X 

15-28  (869-032-X189-8) 33.X 

29-End  (869-028-X194-7) 25.X 

49  Parts: 

1-99 (869-O32-X191-0)  .. 

100-185 (869-028-X196-3)  .. 

186-199 (869-032-0019^-6)  .. 

200-399 (869-032-X194-4)  .. 

400-999 (869-032-X195-2)  .. 

1000-1199  (869-032-X196-1)  .. 

1200-End (869-032-X197-9)  .. 


50  Parts: 

1-199  (869-028-00202-1) 

200-599 (869-032-X199-5) 

600-End  (869-028-00204-8) 

CFR  Index  and  Findings 
Aids (869-032-00047-6) 


31.x 
50.x 
11.x 
43.x 
49.x 
19.x 
14.x 

34.x 
22.x 
26.x 


Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1996 

Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1996 

Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 

Oct.  1,  1996 
Oct.  1.  1997 
Oct.  1,  1996 


45.x   Jan.  1,  1997 


VI 
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TW*                                  Stock  Numtwr  Price 

Comptete  1998  CFR  set 951.00 

Microfiche  CFR  Edition: 

Subscription  (motlecl  OS  issued)  247.00 

Individual  copies 100 


Rmision  Date 


1998 


MR 


998 


JMI 


Connplete  set  (one-time  mailing) 247.00 

Complete  set  (one-time  mailing)  264.00 


1997 
1996 


1998 
1998 


'  Because  Title  3  is  an  annual  compilation,  this  volume  and  aM  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2The  July  1,  1986  edition  of  32  CFB  Ports  1-189  contains  o  note  only  for 
Parts  1-39  Inclusive.  For  the  ful  text  of  the  Defense  Acquisition  Regulcrtions 
In  Parts  )-39,  consult  the  three  CFR  volumes  Issued  as  of.  July  1,  1984,  containing 
those  ports. 

>The  July  1.  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  Inclusive.  Fot  the  full  text  of  procuement  regulations 
m  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  Aving  the  period  Apr. 
1.  1990  to  Mar.  31,  1997.  The  CFR  volume  issued  Apri  1,  1990,  should  be 
retained. 

'No  amendments  to  this  volume  were  promulgated  duing  the  period  July 
1,  1996  to  June  30,  1997.  The  volume  issued  July  1.  1996,  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  ttw  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  Issued  as  of  Januay 
1, 1997  should  be  retained. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— MARCH  1998 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
hohday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  pubhshed  in  the 
first  issue  of  each  month. 


Date  of  fr 
publication 


March  2 


March  3 


March  4 


March  5 


March  6 


March  9 


March  10 


March  11 


March  12 


March  13 


March  16 


March  17 


March  18 


March  19 


March  20 


March  23 


March  24 


March  25 


March  26 


March  27 
March  30 
March  31 


15  DAYS  AFTER 
PUBLICATION 


March  17 


March  18 


March  19 


March  20 


March  23 


March  24 


March  25 


March  26 


March  27 


March  30 


March  31 


April  1 


April  2 


April  3 


April  6 


April  7 


April  8 


April  9 


April  10 


April  13 
April  14 
April  15 


30  DAYS  AFTER 
PUeuCATON 


April  1 


April  2 


Aprils 


April  6 


April  6 


April  8 


April  9 


April  10 


April  13 


April  13 


April  15 


April  16 


April  17 


April  20 


April  20 


April  22 


April  23 


April  24 


April  27 


April  27 
April  29 
April  30 


45  DAYS  AFTER 
PUBLICATION 


April  16 


April  17 


April  20 


April  20 


April  20 


April  23 


April  24 


April  27 


April  27 


April  27 


April  30 


May  1 


May  4 


May  4 


May  4 


May  7 


Mays 


May  11 


May  11 


May  11 
May  14 
May  15 


60  DAYS  AFTER 
PUBLICATION 


May  1 


May  4 


May  4 


May  4 


May  5 


May  8 


May  11 


May  11 


May  11 


May  12 


May  15 


May  18 


May  18 


May  18 


May  19 


May  22 


May  26 


May  26 


May  26 


May  26 
May  29 
June  1 


90  DAYS  AFTER 
PUBLICATION 


June  1 


June  1 


June  2 


June  3 


June  4 


June  8 


June  8 


June  9 


June  10 


June  1 1 


June  15 


June  15 


June  16 


June  17 


June  18 


June  22 


June  22 


June  23 


June  24 


June  25 
June  29 
June  29 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WeeU;  CcnpOUioD  of 

Presidential 

Documents 

/^;^. 

'"W 

Wunlay.  ixmtr]  \X  IWf 

VuluKr  i;t— NiwO-r  •-' 

I'.ir.'-M' 

This  unique  service  provides  up-to-date 
informetion  on  Presidontiai  policies 
and  announoements.  It  oontairts  the 
fuH  text  of  the  Presidenf  s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  andottier 
Presidential  materials  rdoaaod  by  the 
White  House. 


The  Weetcty  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

It's  Easyl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


r~1  YES,  please  enter one  year  subscrifJUons  for  the  Weekly  CoaqiilatioH  of  Presidcirtial 

can  keep  up  to  date  on  Presidential  activities. 

□   $137.00  First  Class  Mail  □   $80.00  Regular  Mail 

.  Price  includes 


(PD)  so  I 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


1 

(Company  or  penonal  name) 

(Please 

type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

1 

(City,  Sute,  Zip  code) 

(Daytime  phone  including  area  code) 

1 

For  prirsc^  i 

G  Do  not  malie  my  name  available  to  other  mailers 

Check  BMtlMd  of  payawBt: 

Q  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account 
□  VISA  □  MasterCard 


t    1 1  1  1 1  1    1 

1     1     1     1    1  (expiration) 

-D 


(Purchase  order  no.) 


(Authorizing  signature)  > 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


JMI 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  pul>lished  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  SMtkms  Aftectad 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  pubNshed  in  the  Federal  Register. 
The  LSA  is  issued  monttiiy  in  cumulative  form. 
Entries  indteate  ttte  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

rsdsrat  Register  irtdex 

The  index,  covering  the  contents  of  the 
daily  Federal  Regi^,  is  issued  monthly  in 
cumulative  form.  Entrier  are  carried 
primariy  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  hnjing  aid  is  included  m  each  publication  which  hsts 
federal  Regislef  page  nunribers  with  the  dalf  ol  pubkcation 
in  the  Federal  Regsiet 


Superintendent  of  Documents  Subscription  Order  Form 


Ortg  rvocwung  Cedr 

*5421 


I — I    YES,  enter  the  following  indicated  subscriptions  for  one  year 


Charge  your  order. 

It's  Easy! 

Fax  your  orders  (202)  512-2250 

nione  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ . 


,.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


For  privacy,  ckeck  Ixn  Itdow: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  paymcat: 

G  Chedc  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account        J[        J    |        I      -J 

G  VISA  G  MasterCard            i    1      (expiration) 

1  1                       III        Mill 

(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1/97 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Reviled 
1992 


The  I 

Federal  Register: 

What  It  Is     j 

And 

How  To  Use  It 


I 


Announcdiig  the  ijatest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


n 


Order  procnsing  code: 

*6173 

I I  YES,  please  send  me  the  following: 


Superintendent  of  Documents  Publications  Order  Fonn 

Charge  your  order. 
Its  Easy! 
Do  fax  your  orders  (202)-512-2250 


.JM 


copies  of  Th«  Fwleral  R«glst*r-Wh«t  It  l«  and  How  Tb  U«*  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4 


JMI 


The  total  cost  of  my  order  is  $_ 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

1  Please  Choose  Method  of  Biyment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 

]-n 


(Company  or  Personal  Name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

1 

(City.  State,  ZIP  Code) 

(Daytime  phone  including  area  code) 

(Purchase  Order  No.) 

Mav  we  make  your  aamc/address  araiUMe  to  other  maiters? 


YES    NO 


I     I  GPO  Deposit  Account 

I     I  VISA  or  MasterCard  Account 


(Credit  card  expinticn  date)  Thank  yoU  for 

your  order! 


(Authorizing  Signature) 


(Rev.  1-93) 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev.  1-93) 


6  3 


ISS 


1998 


UMI 


VOL 
6  3 


ISS 


MR 


1998 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


UMI 
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Briafiogs  on  how  to  om  dw  Fadval  Register 

F(»  infOTmation  on  iMiefings 

in  Washingtcm,  DC, 

Atlanta. 

GA.  and  Salt  Lake  Qty.  UT, 

see  announcement 

on  the 

inside  cover  of  thin  issue. 

Now  Available  Online  via 

GPO  Access 

Free  online  access  to  die  official  editions  of  die  Federal 
Register,  the  Code  (^Federal  Regulations  and  odier  Federal 
Register  publicatioas  is  availaUe  on  GPO  Access,  a  service 
of  the  US.  Govenunent  Prindng  Office  at 

http:y/www.access.gpo.gov/aani/indexJ)tml 
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Presidential  Documents 


Proclamation  7068  of  February  26,  1998 
Save  Your  Vision  Week,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  ability  to  see  is  a  great  treasure;  but,  as  with  any  precious  possession, 
it  is  vulnerable  to  loss — through  injury,  age,  or  disease.  Men  and  women 
whose  jobs  require  them  to  work  with  chemicals  or  machinery  are  at  in- 
creased risk  of  eye  injury.  Macular  degeneration  takes  a  dramatic  toll  on 
the  vision  of  people^  aged  60  and  over,  causing  severe  visual  impairment 
and  even  blindness  in  its  victims.  EHseases  such  as  glaucoma,  cataract, 
and  diabetic  retinopathy  can  silently  steal  the  vision  of  their  victims  without 
pain  or  other  early  symptoms  to  signal  the  need  for  immediate  medical 
attention. 

The  greatest  defense  we  have  in  protecting  our  eyesight  is  early  detection 
and  treatment.  While  many  Americans  receive  regular  physical  examinations 
to  ensure  their  overall  fitness,  they  often  ignore  the  health  of  their  eyes. 
Yet,  by  the  time  many  patients  realize  their  eyesight  is  deteriorating,  it 
is  often  too  late  to  restore  vision  already  lost.  Even  though  they  may  not 
be  experiencing  vision  problems.  Americans  should  make  a  dilated  eye 
examination  part  of  their  preventive  health  care  routine.  A  dilated  eye 
exam  can  reveal  early  signs  of  eye  disease  and  make  it  possible  to  treat 
the  affliction  and  preserve  vision. 

Good  eye  care  is  not  solely  for  those  who  know  they  are  at  high  risk 
for  eye  disease — it  is  for  everyone.  Certain  types  of  eye  disease  tend  to 
develop  primarily  in  children,  while  others  manifest  themselves  most  often 
in  working-age  adults  or  older  men  and  women.  By  taking  good  care  of 
our  eyes,  we  can  take  the  important  steps  to  maintain  our  quality  of  life 
and  ensure  the  full  enjoyment  of  all  that  our  world  has  to  offer. 

To  remind  Americans  of  the  importance  of  protecting  their  eyesight,  the 
Congress,  by  joint  resolution  approved  December  30,  1963  {77  Stat.  629; 
36  U.S.C.  16ga].  has  authorized  and  requested  the  President  to  proclaim 
the  first  week  in  March  of  each  year  as  "Save  Your  Vision  Week." 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  March  1  through  March  7,  1998,  as  Save 
Your  Vision  Week.  I  urge  all  Americans  to  participate  by  making  eye  care 
and  eye  safety  an  important  part  of  their  lives  and  to  ensure  that  dilated 
eye  examinations  are  included  in  their  regular  health  maintenance  programs. 
I  invite  eye  care  professionals,  the  media,  and  all  public  and  private  organiza- 
tions dedicated  to  preserving  eyesight  to  join  in  activities  that  will  raise 
awareness  of  the  measiires  we  can  take  to  protect  and  sustain  our  vision. 


I 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth 
day  of  February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
eight,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-second. 
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Rules  and  Regulations 


Fwlmdl 

Vol  ft3.  Na  41 
Tuesday,  March  3,  19M 


This  section  o(  ttw  FEDERAL  REGISTER 
contains  regulatory  documeots  having  ganeral 
appNcabiHty  and  l^jal  effect,  most  of  wMdi 
are  keyed  to  and  codMed  in  the  Code  of 
Federal  ReguMons.  which  is  publshad  under 
SO  tittee  pursuant  to  44  U.S.C.  1510. 

The  Cods  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  bookt  are  isted  in  the  llrst  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

5CFRPart880 
RW320»-AH7S 

FtollfwiMnt  and  Inaurane*  Banaflts 
Whan  an  AnnuHMrt  Is  Missing 

AOPWY;  0£Bc8  of  Personnel 

Management 

ACTION:  Final  rule. 


;  The  Office  of  Personnel 
Management  (OPM)  is  issuing 
regulations  to  establish  a  unirorm 
standard  that  OPM  will  use  in  its 
administration  of  retirement  and 
insurance  benefits  in  cases  in  which  an 
annuitant  disappears.  These  regulations 
establish  procedures  to  detomine  the 
statiis  of  the  missing  annuitant  and 
allow  OPM  to  provide  benefits  to  the 
missing  annuitant's  dependents  until 
the  missing  annmtant's  status  is 
resolved. 

EFFECTIVE  DATE;  April  2, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Harold  L.  Siegelman.  (202)  606-0299. 
SUPPLEMBfTARY  INFORMATION:  On  July  2. 
1997,  we  published  (at  62  FR  35693) 
proposed  regulations  to  establish  OPM's 
procedures  for  making  payments  of 
annuity  during  a  period  when  an 
annuitant  is  missing,  and  imtil  the 
aimmtant  is  either  found  or  officially 
determined  to  have  died.  The 
regulations  are  aimed  at  providing 
continuing  support  to  the  family  of  a 
missing  annuitant,  while  balancing  the 
intwest  of  the  Government  in  protecting 
the  retirement  system  from  imwarranted 
disbursements.  The  regulations  also 
provide  procedures  that  OPM  will 
follow  to  continue  the  family  health 
insurance  coverage  of  a  missing 
annuitant,  to  restore  retroactively  the 
annuity  of  a  missing  annuitant  who  is 
found  to  be  alive,  and  to  authorize 
lump-sum  death  benefits,  survivor 


health  insurance  coverage,  and  Ufa 
insurance  payments  in  tne  case  of  a 
missing  annuitant's  death.  OPM 
received  no  comments  on  the  proposed 
rule. 

The  final  regulations  include  two 
conforming  changes  resulting  fitim 
recent  consolidations  of  insiirance 
regulatims.  On  July  18, 1997,  we 
published  (at  62  FR  38433)  final 
regulations  that  simplified  and  clarified 
the  Federal  Employees  Health  Benefits 
(FEHB)  Program  r^ulations  concerning 
oppcMTtunities  to  enroU  and  make 
changes  in  enroUment  The  reference  to 
section  890.301(p)  in  §  880.303(a)  of  the 
proposed  regulations  has  been  changed 
to  section  890.30e(r)  to  confbrm  to  the 
current  niunbering  of  the  FEHB 
regulati(Mis. 

On  September  17, 1997,  we  published 
final  regulations  to  combiiM  die  five 
parts  of  Title  5  of  the  Code  of  Federal 
Regulations  relating  the  Federal 
Employees  Group  Liie  Insurance 
(FEGli)  Program  and  to  simplify  the 
language  of  the  regulations.  The 
refermce  parts  870  throu^  873  in 
section  880.102  of  the  proposed 
regulations  has  been  changed  to  part 
870  to  conform  to  the  current 
numbering  of  the  FEGU  regulations. 

Regulatoiy  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  aa\y  affect 
retirement  and  insurance  benefits  of 
retired  Government  employees  and  their 
survivors. 

List  of  Subiects  in  5  CFR  Parts  880 

Administrative  practice  and 
procedure.  Government  employees. 
Health  insurance,  Hostages,  Life 
insurance,  Pensions,  Retirement. 
U.S.  Office  of  Personnel  Management 
JanioB  R.  Ladumce, 
Acting  Director. 

Accordingly,  OPM  is  amending  5  CFR 
by  adding  part  880  to  read  as  follows: 

PART  880— RETIREMENT  AND 
INSURANCE  BENEFITS  DURING 
PERIODS  OF  UNEXPLAINED 
ABSENCE 

SubfMTt  A— General 

880.101  Purpose  and  scope. 

880.102  Regulatory  structure. 

880.103  Definitions. 


880.201  Purpoae  and  scope. 

880.202  Rafcml  to  Associata  Dinctor. 

880.203  Miaring  annuitant  ctatos  and 
suspensicm  of  annuity. 

880.204  Restontion  of  annuity. 

880.205  Dstenninations  of  death. 

880.206  Date  of  death. 

88a207    Adfuttnient  of  accounts  after 
finding  of  death. 

Subpart  C—Conllnuailon  of  ■enaOti 

88a301    Purpose. 
88a302    Payments  of  GSRS  or  FERS 
baoefits. 

880.303  FEHB?  cover^e. 

880.304  FEGU  coverage. 

Aiaharily:  5  U.S.C  8347(a).  8461(g),  8716, 
8913. 


1880.101 

(a)  The  purpose  of  this  part  is  to 
establish  a  uniform  standard  that  OPM 
will  use  in  its  administratiop  of  benefits 
for  CSRS,  FERS,  FEHBP  and  FEGU  in 
cases  in  which  an  annuitant  becomes  a 
missing  annuitant. 

(b)  This  part  establishes  the 
procediuw  that  OPM  will  follow  to— 

(1)  Determine— 

(i)  Who  is  a  missing  annuitant, 

(ii)  When  a  missing  annuitant  has 
died, 

(iii)  When  benefits  will  be  paid  in 
missing  annuitant  cases,  and 

(iv)  FEHBP  coverage  for  family 
members  of  a  missing  annuitant;  and 

(2)  Make  adjustments  to  CSRS  and 
FERS  benefit  payments,  FEHBP 
coverage  and  premiiuns,  and  FEGU 
benefit  payments  and  premiums  after  a 
determination  that  a  missing  annuitant 
is  dead. 

(c)  This  part  applies  only  to  situations 
in  which  an  individual  who  satisfies  the 
statutory  definition  of  an  annuitant 
under  section  8331(9)  or  section  8401(2) 
of  title  5,  United  States  Code,  disappears 
and  has  not  been  determined  to  be  dead 
by  an  authorized  institution.  This  part 
does  not  apply  to — 

(1)  An  employee,  regardless  of 
whether  the  absence  is  covered  by 
subchapter  VII  of  chapter  55  of  title  5, 
United  States  Code;  or 

(2)  A  separated  employee  who 
either — 

(i)  Does  not  meet  the  age  and  service 
requirements  for  an  annul^,  or 
.  (ii)  Has  not  filed  an  application  for 
annuity. 
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§880.102    Regulatory  structure. 

(a)  This  part  contains  the  following 
subparts: 

(1)  Subpart  A  contains  general 
information  about  this  part  and  related 
subjects. 

(2)  Subpart  B  establishes  the 
prooadures  that  OPM  will  follow  in 
missing  annuitant  cases. 

(3)  Subpart  C  establishes  the 
methodologies  that  OPM  will  apply  in 
determining  continuations  of  coverage 
and  amounts  of  payments  in  missing 
annuitant  cases. 

(b)  Part  831  of  this  chapter  contains 
information  about  benefits  under  CSRS. 

(c)  Part  838  of  this  chapter  contains 
information  about  benefits  available  to 
former  spouses  under  court  orders. 

(d)  Parts  841  through  844  of  this 
chapter  contain  information  about 
benefits  under  FERS. 

(e)  Part  870  of  this  chapter  contains 
information  about  benefits  under  FEGLI. 

(f)  Part  890  of  this  chapter  contains 
information  about  benefits  under 
FEHBP. 

(g)  Part  1200  of  this  title  contains 
information  about  Merit  Systeins 
Protection  Board  review  of  OPM 
decisions  afliacting  interests  in  CSRS  or 
FERS  benefits. 

(h)  Part  1600  of  this  title  contains 
information  about  benefits  imder  the 
Thrift  Savings  Plan. 

$880,103    Definition*. 

For  piuposes  of  this  part — 

Annuitant  means  an  individual  who 
has  separated  from  the  Federal  service 
with,  and  has  retained,  title  to  a  CSRS 
or  FERS  annuity,  has  satisfied  the  age 
and  service  requirements  for 
commencement  of  that  annuity,  and  has 
filed  an  application  for  that  annuity: 

Associate  Director  means  OPM's 
Associate  Director  for  Retirement  and 
Insurance  or  his  or  her  designee; 

Authorized  institution  means  a 
government  organization  or  official 
legally  charged  with  making 
determinations  of  death  in  the  State  or 
country  of  the  missing  annuitant's 
domicile,  citizenship,  or  disappearance; 

CSRS  means  the  Civil  Service 
Retirement  System  established  in 
subchapter  HI  of  chapter  83  of  title  5, 
United  States  Code; 

FEGLI  means  the  Federal  Employees 
Group  Life  Insurance  program 
established  in  chapter  87  of  title  5, 
United  States  Code; 

FEHBP  means  the  Federal  Employees 
Health  Benefits  Program  established  in 
chapter  89  of  title  5,  United  States  Code; 

FERS  means  the  basic  benefit  portion 
of  the  Federal  Employees  Retirement 
System  established  in  subchapters  I,  n, 
IV,  V.  and  VI  of  chapter  84  of  title  5. 


United  States  Code;  FERS  does  not 
include  benefits  imder  the  Thrift 
Savings  Plan  established  imder 
subchapters  ID  and  VII  of  chapter  84  of 
title  5,  United  States  Code; 

Missing  annuitant  means  an 
individual  who  has  acquired  the  statxis 
of  missing  annuitant  imder  §  880.203(b). 

Subpart  B— Procedures 

§  880.201    Purpose  and  scope. 

This  subpart  establishes  the 
procedures  that  OPM  will  use  to — 

(a)  Determine  that  an  individual  is  a 
missing  annuitant; 

(b)  Suspend  payment  of  annuity  to  a 
missing  annuitant; 

(c)  Notify  individuals  afiiected  by  such 
a  suspension  of  payments;  and 

(d)  E)etermine  that  a  missing 
annuitant  has  died. 

S  880.202    Referral  to  Associate  Director. 

Any  OPM  office  that  receives 
information  concerning  the  possibility 
that  an  annuitant  might  have 
disappeared  will  notify  the  Associate 
Director. 

§  880.203    Missing  annuitant  status  and 
suspension  of  annuity. 

(a)  Upon  receipt  of  information 
concerning  the  possibility  that  an 
aimuitant  has  disappeared,  the 
Associate  Director  will  conduct  such 
inquiry  as  he  or  she  determines  to  be 
necessary  to  determine  whether  the 
annuitant  is  alive  and  whether  the 
annuitant's  whereabouts  can  be 
determined. 

(b)  If  during  an  inquiry  under 
paragraph  [a]  of  this  section,  or  upon 
subsequent  receipt  of  additional 
information,  the  Associate  Director 
finds  substantial  evidence  (as  defined  in 
§  1201.56(c)(1)  of  this  title)  to  believe 
that  an  annuitant  is  either  not  alive  or 
that  the  aimuitant's  whereabouts  cannot 
be  determined,  the  annuitant  acquires 
the  status  of  missing  annuitant.  'The 
Associate  Director  will  then — 

(1)  Suspend  payments  to  the  missing 
annuitant;  and 

(2)  Notify  individuals  who  may  be 
able  to  qujdify  for  payments  under 

§  880.302  that— 

(i)  OPM  has  suspended  the  annuity 
payments  to  the  missing  annuitant; 

(ii)  Payment  may  be  made  under 
§  880.302,  including  the  amount 
available  for  payment,  how  that  amount 
was  determined,  and  the  documentation 
required  (if  any)  to  qualify  for  such 
payments;  and 

(iii)  In  response  to  an  inquiry  from 
any  person  seeking  CSRS,  FERS, 
FEHBP.  or  FEGLI  benefits,  OPM  will 
provide  information  about 


documentation  necessary  tk>  establish  a 
claim  for  such  benefits. 

§880.204    Restoration  of  annuity. 

(a)  If  the  missing  annuitant's 
whereabouts  are  determined,  and  he  or 
she  is  alive  and — 

(1)  Competent,  OPM  will  resimie 
payments  to  the  annuitant  and  pay 
retroactive  annuity  for  the  period  in 
missing  status  less  any  payment  made  to 
the  family  during  that  period;  or 

(2)  Incompetent,  OPM  will  resimtie 
payments  to  a  representative  payee 
under  section  8345(e)  or  section  8466(c) 
of  title  5,  United  States  Code,  and  pay 
retroactive  annuity  for  the  period  in 
missing  status  less  any  payment  made  to 
the  fomily  during  that  period. 

(b)  If  the  missing  annuitant's 
whereabouts  cannot  be  determined, 
missing  aimuitant  status  continues  imtil 
an  authorized  institution  determines 
that  the  missing  annuitant  is  dead.  (See 
§880.205.) 

§880.205    Determinations  of  death. 

OPM  does  not  make  findings  of 
presumed  death.  A  claimant  for  CSRS, 
FERS,  or  FEGU  death  benefits  (other 
than  payments  under  §  880.302)  or  an 
individual  seeking  an  adjustment  of 
accounts  under  §  880.207  must  submit  a 
death  certificate  or  other  legal 
certification  of  death  issued  by  an 
authorized  institution. 

§880.206    Date  Of  death. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  for  the  purpose  of 
benefits  administered  by  OPM,  the  date 
of  death  of  a  missing  annuitant  who  has 
been  determined  to  be  dead  by  an 
authorized  institution  is  the  date  of 
disappearance  as  determined  by  the 
Associate  Director. 

(b)  For  the  purpose  of  determining 
whether  a  claim  is  untimely  under  any 
statute  of  limitations  applicable  to 
CSRS,  FERS  or  FEGU  benefits  (section 
8345(i)(2),  section  8466(b),  or  section 
8705(b)  through  (d)  of  title  5,  United 
States  Code),  the  time  between  the  date 
of  disappearance  and  the  date  on  which 
the  authorized  institution  issues  its 
decision  that  the  missing  annuitant  is 
dead  is  excluded. 

§  880.207    Adjustment  of  accounts  after 
finding  of  death. 

After  a  missing  annuitant  is 
determined  to  be  dead  under  §  880.205, 
OPM  will  review  the  case  to  determine 
whether  additional  benefits  are  payable 
or  excess  insurance  premiums  have 
been  withheld. 
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Subpart  C— Continuation  of  Benefits 

S  880.301    Purpose. 

This  subpart  estabUshes  OPM's  poUcy 
concerning  the  availability  and  amount 
of  CSRS  and  FERS  annuity  payments 
and  the  continuation  of  FEHBP  and 
FEGLI  coverage  and  premiiuns  while  an 
annuitant  is  classified  as  a  missing 
annuitant. 

§880.302    Payments  of  CSRS  or  FERS 


(a)  OFM  will  pay  an  amount  equal  to 
the  survivor  annuity  that  would  be 
payable  as  CSRS  or  FERS  survivor 
annuity  to  an  account  in  a  financial 
institution  designated  (under  electronic 
funds  transfer  regulations  in  part  209  or 
part  210  of  Thle  31.  Code  of  Federal 
Regulations)  by  an  individual  who.  if 
the  missing  annuitant  were  dead,  would 
be  entitled  to  receive  payment  of  a 
survivor  annuity. 

(b)  If  more  than  one  individual  would 

aualify  for  survivw  annuity  payments  in 
le  event  of  the  mJBKing  annuitant's 
death,  0PM  will  make  separate 
payments  in  the  same  manner  as  if  the 
missing  annuitant  wrere  dead. 

1880.303    FEHBP  coverage. 

(a)  If  the  missing  anniutant  had  a 
family  enrollment,  the  enrollmoit  will 
be  transiiBned  to  the  eligible  bmily 
members  undn-  §  890.303(c)  of  this 
chaptar.  If  there  is  only  one  eligible 
family  member,  the  enrollment  will  be 
changed  to  a  self-only  enrollment  under 
§  890.306(r)  of  this  chapter.  The  changes 
will  be  effective  the  first  day  of  the  pay 
period  following  the  date  of 
disappearance. 

(b)  If  the  missing  annuitant  was 
covered  by  a  self  only  enrollment  or  if 
there  is  no  eligible  £unily  member 
remaining,  the  enrollment  texminates  at 
midnight  of  the  last  day  of  the  pay 
period  in  whidi  he  or  she  disappeared, 
subject  to  the  temporary  extension  of 
coverage  for  convnsian. 

(c)  If  the  nrfsaing-annnitant  is  found 
to  be  alive,  the  coverage  held  hektn  the 
disaraeeraiioe  is  reinstated  eflecttve 
with  the  pey  period  during  which  the 
annuitant  is  found,  unless  the 
annuitant,  or  the  annuitant's 
representative,  requests  that  the 
enrollment  be  restored  retroactively  to 
the  pay  period  in  which  the 
disappeerance  occurred. 


18801304    FEQUi 

(a)  FEQJ  pramiums  wiU  not  be 
collected  during  periods  when  sn 
annuitant  is  a  mtJMrii^  annuitant 

(b)(1)  If  the  annuity  of  a  missing 
annuitant  is  restored  imder  §  880.204(a), 
GPM  will  deduct  the  amount  otFECU 


premiiuns  attributable  to  the  period 
when  the  annuitant  was  a  miasing 
aimuitant  from  any  adjustment  payment 
due  the  annuitant  imder  $  880.204(a). 

(2)  If  a  missing  annuitant  is 
determined  to  be  dead  under  §  880.205, 
FEGLI  premiiuns  and  benefits  will  be 
computed  using  the  date  of  death 
established  under  §  880.206(a). 

[FR  Doc  98-5401  Filed  3-2-96;  8:45  am) 


FEDERAL  DEPOSrr  INSURAf«CE 
CORPORATION 

12  CFR  Part  357 
RIN3064  AB08 

D«t«nninatlon  Of  Economtcany 


AOBICY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Final  rule. 


r:  As  pert  of  the  FDICs 
sjrstunatic  review  of  its  regulations 
under  section  303(a)  of  the  Riegle 
Community  Developmait  and 
Regulatory  fanprovement  Act  of  1994 
(CDRI  Act),  the  FDIC  is  amending  its 
regulations  to  reflect  changes  in  the 
marieetplace,  update  and  streamline  the 
regulation,  improve  efficiency,  and 
reduce  unnecessary  costs.  The  text  of^ 
this  final  rule  is  substantially  similar  to 
that  of  the  proposed  rule  diat  was 
published  in  the  Federal  lagisler  of 
August  6, 1996.  Previous  references  to 
specific  sources  of  data  to  be  used  in 
determining  wdiether  a  region  is 
economicallv  depressed  were  removed 
in  order  to  allow  far  more  flexibility  in 
our  analyses.  In  addition,  the  genoal 
designaticm  of  states  as  the  geographical 
imit  over  which  the  FDIC  d^nes 
"economically  depressed  regions"  has 
been  changed  imoar  this  amendment 
Under  this  amendment,  the  FDIC  will 
define  the  geographic  unit  that 
comprises  an  "economically  d^neased 
region"  for  an  institution  on  a  case-by- 
case  basis.  Such  a  detcnrmination  is 
required  because  the  geographic  area 
over  which  institutions  conduct 
business  varies  across  institutions,  as 
well  as  over  time  fm  an  individual 
institution.  After  an  instituticm's 
geogrB{>hic  market  has  been  defined  the 
FDIC  will  next  detsnnine  whether  that 
maricet  fells  within  an  "economically 
depressed  region".  This  allows  far  cases 
w^ere  an  institution's  geographic 
market  is  limited  to  some  portion  of  a 
state  or  crosses  two  at  more  state 
boundaries.  The  FDIC  also  will  consider 
relevant  infnm^ian  frtan  institutions 


regarding  their  geographic  market,  as 
well  as  information  on  whether  that 
market  is  "economically  depressed". 
Elsewhere  in  this  issue  of  the  Federal 
Register,  the  FDIC  also  is  withdrawing 
a  1992  proposed  amendment  to  the 
regulation  that  was  pubUshed  on 
December  18, 1992. 

The  FDIC  is  required  by  statute  to 
consider  proposals  for  direct  financial 
assistance  by  Savings  Association 
Insurance  Fund  (SAIF)  members  having 
offices  located  in  an  "economically 
depressed  region"  as  determined  by  the 
FIHC  by  regulation  and  meeting  certain 
other  specified  oiteria.  before  grounds 
exist  for  the  appcuntment  of  a 
conservator  or  receiver  ibr  the 
institution.  This  amendment  provides 
guidance  to  enable  applicants  to 
evaluate  their  situations  before  formally 
applying  for  assistance.  Rather  than 
periodiolly  designating  specific 
"economically  depressed  regions"  in 
light  of  cturent  economic  ctmditions, 
this  rule  provides  the  criteria  that  the 
FDIC  will  use  to  determine  which 
regions  are  economically  depressed. 
UllCIIVt  DATE:  April  2, 1998. 
FOR  FURTWER  INFORMATION  CONTACT:  John 

P.  OlCeefe,  Chiet  Economic  Analysis 
Section,  (202)  898-3945,  Devid  Home, 
Financial  Economist.  (202)  898-3981, 
Division  of  Research  and  Statistics; 
Midiari  Phillips,  Counsel  Legal 
Divisim,  (202)  898-3581,  FDIC,  550 
ITlh  Street,  N.W.,  Washington,  DC 
20429. 


-  ;  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  poUdes  in 
accordance  with  section  303(a)  of  the 
CDRI  Act  12  U.S.C  4803(a).  Section 
303(a)  requires  eech  federal  banking 
agency  to  streamline  and  modify  its 
regulations  and  wrrittan  poUcies  in  order 
to  improve  efficiency,  reduce 
unnecessary  costs,  and  eliminate 
unwarranted  constraints  on  oedit 
availabihty.  Section  303(a)  also  requires 
each  federal  banking  agency  to  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements  fitnn  its  ~ 
regnlatkms  and  wnttan  policies. 

As  part  of  this  review,  the  FDIC  has 
determined  that  its  regulations  st  12 
CFR  part  357  should  be  amended  to 
minimi «« the  cost  of  impfemeoting  the 
regulation,  make  it  more  flexible 
reguding  market  standards,  snd  give 
institutions  more  opportunity  to 
estaUirii  that  they  are  located  in  an 
"econonucally  depressed  region". 

In  the  Federal  Wegislsi  of  August  6, 
1996  (61  FR  40756).  the  FDIC  issued  a 
proposed  amendment  of  part  357  to 
provide  criteria  to  enabte  applicants  to 
evaluate  their  stetus  befisre  fcnnally 
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applying  for  assistance  under  sections 
13(c)  and  13(k)(5)  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act),  12  U.S.C. 
1823(c)  and  12  U.S.C.  1823(k)(5).  Rather 
than  designating  specific  regions  in  light 
of  current  economic  conditions,  the 
proposed  rule  provided  the  criteria  that 
it  will  use  to  determine  which  regions 
are  "economically  depressed".  The 
FDIC  also  proposed  to  withdraw  a 
proposed  amendment  to  part  357  that 
updated  the  list  of  designated  states  that 
was  published  on  December  18, 1992 
(57  FR  60140),  but  never  adopted.  No 
public  comments  were  received  with 
respect  to  the  1992  and  1996  proposed 
rules.  Elsewhere  in  this  issue  of  the 
Federal  Register,  the  FDIC  is 
withdrawing  the  1992  proposed  rule. 

Subject  to  the  statutory  prohibition  in 
section  11(a)(4)  of  the  FDI  Act  (12  U.S.C. 
1821(a)(4)),  the  FDIC  has  authority 
imder  section  13(c)  of  the  FDI  Act,  12 
U.S.C.  1823(c),  to  provide  financial 
assistance  to  prevent  the  default  of  an 
insured  depository  institution.  Under 
section  13(k)(5)  of  the  FDI  Act.  12  U.S.C. 
1823(k)(5),  the  FDIC  must  consider 
proposals  for  eligible  SAIF  member 
institutions  to  receive  assistance 
pursuant  to  section  13(c)  before  grounds 
exist  for  the  appointment  of  a 
conservator  or  receiver  for  the 
institution.  Section  13(k)(5)  establishes 
nine  criteria  for  such  eligibiUty.  One  of 
the  criteria  is  that  an  institution's  offices 
must  be  located  in  an  "economically 
depressed  region"  (12  U.S.C. 
1823{k)(5)(A)((ii)(VI)).  In  addition, 
under  section  13(k)(5),  SAIF-member 
applicants  must  separately  meet  the 
criteria  under  section  13(c)  and  other 
pertinent  sections  of  the  FDI  Act  to 
qualify  for  assistance.  In  evaluating 
assistance  proposals  filed  under  section 
13(c),  the  statutory  prohibition  in 
section  11(a)(4)  of  the  FDI  Act,  12  U.S.C. 
1821(a)(4),  must  be  complied  with.  With 
certain  limited  exceptions,  section 
11(a)(4)  prohibits  the  use  of  funds  from 
the  Bank  Insurance  Fimd  or  the  SAIF  to 
benefit  shareholders  of  ja  failed  or  failing 
insured  depository  institution. 

The  term  "economically  depressed 
region"  is  defined  in  section  13(k)(5)(C) 
to  mean  "any  geographical  region  which 
the  [FDIC]  determines  by  regulation  to 
be  a  region  within  which  real  estate 
values  have  suffered  serious  decline  due 
to  severe  economic  conditions,  such  as 
a  decline  in  energy  or  agricultural 
values  or  prices". 

On  September  17, 1990,  the  FDIC 
promulgated  regulations  at  12  CFR 
357.1  (55  FR  38043).  which  determined 
that  certain  geographical  regions  were 
"economically  depressed  regions"  for 
purposes  of  section  13(k)(S)  of  the  FDI 
Act.  In  determining  which  regions  were 


"economically  depressed",  the  FDIC 
consicfered  the  following  factors:  (1)  The 
ratio  of  poor  quality  real  estate  assets  to 
total  assets  in  the  portfoUos  of  Bank 
Insurance  Fund  (BIF)  members;  (2)  the 
ratio  of  poor  quality  real  estate  assets  to 
total  assets  in  the  portfoUos  of  SAIF 
members;  and  (3)  unemployment 
figures.  The  statewide  percentages  of 
impaired  real  estate  assets  for  BIF  and 
SAJF  members  and  unemployment  rates 
were  analyzed  with  reference  to 
national  levels.  These  factors  are  subject 
to  periodic  review  and  application  by 
the  FDIC  in  light  of  changing  economic 
conditions. 

As  promulgated  in  1990,  the  FDIC's 
regulations  at  12  CFR  357.1  designated 
eight  individual  states  as  "economically 
depressed  regions"  for  purposes  of 
section  13(k)(3)  of  the  FDI  Act.  They 
were:  Alaska,  Arizona,  Arkansas, 
Colorado,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas. 

Two  years  later,  having  reexamined 
real  estate  and  employment  conditions 
based  on  the  most  recent  information, 
the  FDIC  determined  that  the  eight 
states  previously  designated  as 
economically  depressed  regions  should 
no  longer  receive  that  designation.  The 
FDIC  concluded  that  the  following  nine 
states  and  the  District  of  Columbia 
should  be  classified  as  economically 
depressed  regions:  California, 
Connecticut,  Maine,  Massachusetts, 
New  HampAire,  New  Jersey,  New  York, 
Rhode  Island,  and  Vermont.  In 
December  1992,  the  FDIC  published  this 
list  of  states  in  a  proposed  rule  (see  57 
FR  60140.  December  18.  1992).  The 
FDIC  had  considered,  as  before,  the  ratio 
of  poor  quality  real  estate  assets  to  total 
assets  in  the  portfolios  of  BIF  and  SAIF 
members,  and  the  labor  market 
situation.  In  addition,  the  FDIC 
considered  both  the  overall 
unemployment  rate  and  non-farm 
employment  growth  trends.  The 
December  1992  proposed  rule  was  never 
adopted. 

Rather  than  periodically  revisiting  the 
criteria  used  to  identify  regions  for 
designation  as  "economically  depressed 
regions",  and  listing  regions  so 
designated,  the  FDIC  has  determined 
that  this  amendment  of  part  357  will 
provide  more  coherent  guidance  to 
applicants  for  the  evaluation  of  their 
situations  before  formally  applying  for 
assistance.  This  final  rule  provides  the 
criteria  the  FDIC  will  use  to  determine 
which  regions  are  "economically 
depressed"  for  purposes  of  section 
13(k)(5)(C).  References  to  specific 
sources  of  data  to  be  used  in  the 
determination  of  whether  a  region  is 
economically  depressed,  which  were 
contained  io  appendix  A  of  the 


proposed  amendment,  were  removed  in 
order  to  allow  for  greater  flexibiUty  in 
the  FDIC's  analysis.  In  addition,  the 
general  designation  of  states  as  the 
geographical  unit  over  which  the  FDIC 
defines  "economically  depressed 
regions"  has  been  changed  imder  this 
amendment  to  part  357.  Under  this 
amendment  to  part  357,  the  FDIC  will 
define  the  geo^phic  unit  that 
comprises  an  "economically  depressed 
region"  for  an  institution  on  a  case-by- 
case  basis.  Such  a  determination  is 
required  because  the  geographic  area 
over  which  institutions  conduct 
business  varies  across  institutions,  as 
well  as  over  time  for  an  individual 
institution.  After  an  institution's 
geographic  market  has  been  defined  the 
FDIC  will  next  determine  whether  that 
market  falls  within  an  "economically 
depressed  region".  This  allows  for  cases 
where  an  institution's  geographic 
market  is  limited  to  some  portion  of  a 
state  or  crosses  two  or  more  state 
boundaries.  The  FDIC  will  also  consider 
relevant  information  fi-om  institutions 
regarding  their  geographic  market,  as 
well  as  information  on  whether  that 
market  is  "economically  depressed".  As 
a  result  of  the  adoption  of  the  rule,  the 
FDIC  will  no  longer  need  to  amend  part 
357  in  order  to  periodically  designate 
specific  regions  in  light  of  current 
economic  conditions. 

Under  the  final  rule,  for  the  purpose 
of  determining  "economically  depressed 
regions",  the  FDIC  will  determine 
whether  an  institution  qualifies  as  being 
located  in  an  "economically  depressed 
region"  on  a  case-by-case  basis.  That 
determination  will  be  based  on  four 
criteria:  (1)  Hi^  unemployment  rates; 

(2)  declines  in  non-farm  employment; 

(3)  high  levels  of  problem  real  estate 
assets  at  insured  depository  institutions; 
and  (4)  evidence  indicating  declining 
real  estate  values.  The  FDIC  will  also 
consider  relevant  information  from 
institutions  regarding  their  geographic 
market  area,  as  well  as  information  on 
whether  that  market  is  "economically 
depressed". 

Regulatory  Flexibility  Act 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b).  the  regulatory  flexibility 
analysis  otherwise  required  under 
section  604  of  the  RFA  (5  U.S.C.  604)  is 
not  required  if  the  head  of  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
the  agency  publishes  such  certification 
and  a  statement  providing  the  factual 
basis  for  such  certification  in  the 
Federal  Register  along  with  the  final 
rule. 
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Pursuant  to  section  605Cb)  of  the  RFA, 
the  FDIC  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  replaces  the  current 
list  of  states  that  were  determined  in 
1990  to  constitute  "economically 
depressed  regions"  for  purposes  of 
section  13(k)(5)  of  the  FDI  Act  with  the 
criteria  that  the  FDIC  will  use  in 
reaching  such  determinations 
concerning  such  in  the  futiue.  The  rule 
involves  one  of  nine  criteria  in  section 
13(k)(5)  of  the  FDI  Act  that  must  be 
considered  along  with  various 
requirements  in  sections  13(c)  and  the 
prohibition  in  11(a)(4)  of  the  FDI  Act, 
for  purposes  of  applications  from 
insured  depository  institutions  for 
financial  assistance.  The  rule  will  at 
most  effect  a  very  small  number  of 
institutions. 

Paperwm-k  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506;  see  also  5  CTR  part 
1320  appendix  a.l),  the  FDIC  has 
reviewed  the  final  rule  and  has 
determined  that  no  collections  of 
information  pursuant  to  the  Paperwoik 
Reduction  Act  are  contained  in  this 
rule.  Accordingly,  no  information  has 
been  submitted  to  the  OfBce  of 
Management  and  Budget  for  review. 


Small  Busine 
FaimeM  Act 


I  Regulatory  Enforcement 


The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (the 
1996  Act),  Pub.  L.  104-121, 110  Stat. 
857,  provides  generally  for  agencies  to 
report  rules  to  Congress  and  for 
Congress  to  review  the  rules.  The 
reporting  requirement  is  triggered  in 
instances  where  the  agency  in  question 
issues  a  final  rule  as  defined  in  the 
Administrative  Procedure  Act  at  5 
U.S.Q  551.  The  agency  will  file  the 
appropriate  reports  pursiiant  to  the  1996 
Act  concerning  any  final  rule. 

The  Office  of  Management  and  Budget 
has  determined  that  this  final  rule  does 
not  constitute  a  "major"  rule  as  defined 
by  the  1996  Act. 

List  of  SubjecU  in  12  CFR  Part  357 

Bank  deposit  insurance.  Grant 
programs — housing  and  community 
development,  Savings  associations. 

For  the  reasons  set  forth  in  the 
preamble,  the  FDIC  hereby  amends  12 
CFR  part  357  as  set  forth  below. 

PART  357— DETERMINATION  OF 
ECONOMICALLY  DEPRESSED 
REGIONS 

1.  The  authority  citation  for  part  357 
is  revised  to  read  as  follows: 


Authority:  12  U.S.C  1819, 1823(k)(5). 
2.  Section  357.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$357.1    Economically  depc—Md  legtone. 

*        •        ♦        •        • 

(b)  Economically  depressed  regions. 
(1)  For  the  piupose  of  determining 
"economically  depressed  regions",  the 
FDIC  will  determine  whether  an 
institution  quaUfies  as  being  located  in 
an  "economiodly  depressed  region"  on 
a  case-by-case  basis.  That  determination 
will  be  based  on  foiur  criteria: 

(i)  High  imemployment  rates; 

(ii)  Significant  declines  in  non-farm 
employment; 

(iii)  Hi^  delinquency  rates  of  real 
estate  assets  at  insured  depository 
institutions;  and 

(iv)  Evidence  indicating  declining  real 
estate  values. 

(2)  In  addition,  the  FDIC  will  also 
consider  relevant  information  from 
institutions  regarding  their  geographic 
market  area,  as  well  as  information  on 
whether  that  market  is  "economically 
depressed". 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C,  this  tenth  day 
of  February  1998. 

Federal  Deposit  Insurance  Corporation 

Robert  E  Feldmui, 

Executive  Secretary. 

(PR  Doc  98-4891  Filed  3-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administretion 
14  CFR  Part  39 

[Docket  Na  97-CE-78-nAD:  Amendment  39- 
10366;  AD  98-06-06] 

RIN2120-AAe4 

Ainworthineee  DIreetivee;  Aerontot- 
Imkjstria  Mecanico  Metalurgica  Ltda. 
Models  AMT-100  and  AMT-200 
Powrered  Qlktera 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Aeromot-Industria 
Mecanico  Metaliugica  Ltda.  (Awomot) 
Models  AMT-100  and  A\rr-200 
powered  gUders.  This  AD  requires 
replacing  all  main  landing  gear 
attaching  nuts  and  bolts  with  ones  of 
improved  design.  This  AD  is  the  result 
of  mandatory  continued  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Brazil.  The 


actions  specified  by  this  AD  are 

intended  to  prevent  failure  of  the  main 

landing  gear,  which  could  result  in  loss 

of  control  of  the  glider  during  landing 

operations. 

DATES:  Effective  April  17, 1998. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  17, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Grupo  Aeromot,  Aeromot-Industria 
Mecanico  Metalurgica  Ltda.,  Av.  das 
Industries-1210,  Bairro  Anclueta,  Caixa 
Postal  8031,  90200-Porto  Alegie-RS, 
Brazil.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-78- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INF0RMATK3N  COKTACT: 
Curtis  Jackson,  Aerospace  Engineer, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center.  1895  Phoenix  Blvd., 
suite  450,  Atlanta,  Georgia  30349; 
telephone:  (770)  703-6083;  fecsimile: 
(770)  703-6097. 
SUPPLEMBHTARY  INF0RMATK3N: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Aeromot  Models  AMT- 
100  and  AMT-200  powered  gliders  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  November  25, 1997  (62  FR  62725). 
The  NPRM  propK)sed  to  require 
replacing  all  main  landing  gear 
attaching  bolts  and  nuts  with  attaching 
bolts  and  nuts  of  improved  design. 
AccompUshment  of  the  prop>osed  action 
as  specified  Ln  the  NPRM  would  be  in 
accordance  with  Aeromot-Industria 
Mecanico  Metaliugica  Ltda.  Service 
Bulletin  No.  SB-200-32-044,  Issue 
Date:  August  18, 1997. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  stibject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
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public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  18  powered 
gliders  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  workhour  per  powered 
glider  to  accomplish  this  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  are 
provided  by  the  manufacturer  at  no  cost. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $1,080  for  the  fleet  or 
$60  per  glider.  This  hgiiie  is  based  upon 
the  assumption  that  no  affected  glider 
owner/operator  has  accomplished  this 
action. 

Compliance  Time 

The  compliance  time  of  this  AD  is  in 
calendar  time  instead  of  hours  time-in- 
service  (TIS).  The  average  monthly 
usage  of  the  affected  gUder  ranges 
throughout  the  fleet.  For  example,  one 
owner  may  operate  the  glider  25  hours 
TIS  in  one  week,  while  another  operator 
may  operate  the  glider  25  hours  TIS  in 
one  year.  In  order  to  ensiu«  that  all  of 
the  owners/operators  of  the  affected 
gliders  have  replaced  the  attaching  bolts 
and  nuts  on  the  main  landing  gear 
within  a  reasonable  amount  of  time,  a 
compliance  time  of  30  days  is  to  be 
used. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  h%  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  InccKporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-nAlRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-05-05    Aeromot-Industria  Mecanico 
Metaluigica  Ltda:  AmeDdment  39- 
10366;  Docket  No.  97-CE-78-AD. 
Applicability:  Model  AMT-lOO  powered 
gliders  (serial  numbers  (S/N)  100.001  through 

100.039  and  100.041  through  100.044),  and 
Model  AMT-200  powered  gliders  (S/N 

200.040  and  200.045  through  200.080), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  glider 
identlHed  in  the  preceding  applicability 
provision,  ragardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  failure  of  the  main  landing  gear, 
which  could  result  in  loss  of  control  of  the 
glider  during  landing  operations,  accomplish 
the  following: 

(a)  Replace  all  main  landing  gear  attaching 
bolts  (part  number  (P/N)  TH  6x30  FLU  or  an 
FAA-approved  equivalent  part  number),  nuts 
(P/N  6  PA-108  or  an  FAA-approved 
equivalent  part  number)  with  attaching  bolts 
(P/N  DIN  931  M6x30  (Pitch  1.0)  Class  10.9 
or  an  FAA-approved  equivalent  part 
number),  and  nuts  (P/N  DIN  982  M6  (Pitch 
1.0)  or  an  FAA-approved  equivalent  part 
number)  in  accordance  with  the  Procedures 
section  in  Aeromot-Ind.  Mecanico- 


Metalurgica  Ltda.  Service  Bulletin  No.  SB- 
200-32-044,  Issue  Date  August  18, 1997. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center,  1895 
Phoenix  Blvd.,  suite  450,  Atlanta,  Geoi^a 
30349.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(d)  Questions  or  technical  information 
related  to  Aeromot-Industria  Mecanico 
Metalurgica  Ltda.  Service  Bulletin  No.  SB- 
200-32-044,  Issue  Date:  August  18, 1997, 
should  be  directed  to  Grupo  Aeromot, 
Aeromot-Industria  Mecanico  Metalurgica 
Ltda.,  Av.  das  Industries-1210,  Bairro 
Anchieta,  Caixa  Postal  8031,  90200-Porto 
Alegre-RS,  Brazil.  This  service  information 
may  be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri. 

(e)  The  replaoements  required  by  this  AD 
shall  be  done  in  accordance  with  Aeromot- 
Ind.  Mecanico-Metalurgica  Ltda.  Service 
Bulletin  No.  SB-200-3 2-044,  Issue  Date: 
August  18, 1997.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Grupo  Aeromot,  Aeromot- 
Industria  Mecanico  Metalurgica  Ltda.,  Av. 
das  Industries-1210,  Bairro  Anchieta,  Caixa 
Postal  8031,  90200-Porto  Alegre-RS,  Brazil. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  CTA  AD  97-09-06,  dated  August 
14, 1997. 

(f)  This  amendment  (39-10366)  becomes 
effective  on  April  17, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
February  23, 1998. 
Marvin  R.  Nuss, 

Acting  Managet,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-5189  Filed  3-2-98;  8:45  am] 
BILUNQ  CODE  491»-13-P 


JMI 


Federal  Register /Vol.  63,  No.  41 /Tuesday,  March  3,  1998 /Rules  and  Regulations  10297 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-37-AD;  Amendment  39- 
10365;  AO  98-05-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Anterican 
Champion  Aircraft  Corp.  Model  8GCBC 
Airplanes 

AQEMCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  87-18-09, 
which  currently  requires  inspecting 
(one-time)  the  sides  of  the  front  and  rear 
wood  spars  for  compression  cracks  on 
certain  American  Champion  Aircraft 
Corp.  (ACAC)  Model  8GCBC  airplanes, 
and  repairing  or  replacing  any  wood 
spar  with  compression  cracks.  This  AD 
requires  repetitively  inspecting  the  front 
and  rear  wood  spars  for  damage, 
including  installing  any  necessary 
inspection  holes;  and  repairing  or 
replacing  any  damaged  wood  spar. 
Damage  is  defined  as  cracks; 
compression  cracks;  longitudinal  cracks 
through  the  bolt  holes  or  nail  holes;  or 
loose  or  missing  nails.  This  AD  results 
fix)m  in-flight  wing  structiu-al  failure  on 
one  of  the  affected  airplanes  that  was  in 
compliance  with  the  one-time 
inspection  requirement  of  AD  87-18-09, 
plus  4  other  ACAC  Model  8GCBC 
accidents  and  11  service  difficulty 
reports  (SDK's)  of  compression  cracked 
spars.  The  actions  specified  by  this  AD 
are  intended  to  detect  compression 
cracks  and  other  damage  in  the  wood 
spar  wing,  which,  if  not  corrected,  could 
eventually  result  in  in-flight  structural 
failiue  of  the  wing  with  consequent  loss 
of  the  airplane. 

DATES:  Effective  April  17, 1998. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  17, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  American  Champion  Aircraft  Corp., 
P.O.  Box  37,  32032  Washington  Avenue, 
Highway  D,  Rochester,  Wisconsin 
53167.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  97-CE-37- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 


Capitol  Street,  NW,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Rohder,  Aerospace  Engineer, 
FAA.  Chicago  Aircraft  Certification 
Office,  2300  E.  Devon  Avenue.  Des 
Plaines,  Illinois  60018;  telephone:  (847) 
294-7697;  facsimile:  (847)  294-7834. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  ACAC  Model  8GCBC  airplanes 
was  pubhshed  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  September  26. 1997  (62  FR 
50527).  The  NPRM  proposed  to: 

—Supersede  AD  87-18-09, 
Amendment  39-5725,  which  ourently 
requires  inspecting  (one-time)  the  sides 
of  the  fit)nt  and  rear  wood  spars  for 
compression  cracks,  repairing  or 
replacing  any  wood  spar  with 
compression  cracks,  and  re-inspecting 
immediately  after  any  incident 
involving  wing  damage;  and 

— Require  instalhng  inspection  holes 
on  the  top  and  bottom  wing  surfaces, 
repetitively  inspecting  the  front  and  rear 
wood  spars  for  damage,  repairing  or 
replacing  any  damaged  wood  spar,  and 
installing  surface  covers. 

Accomplishment  of  the  proposed 
actions  as  specified  in  the  NPRM  would 
be  as  follows: 

— Installations:  in  accordance  with 
ACAC  Service  Letter  417,  dated  August 
14.  1997; 

— Inspections:  in  accordance  with 
ACAC  Service  Letter  40fi.  dated  March 
28, 1994;  and 

— Spar  Repair  and  Replacement,  as 
applicable:  in  accordance  with  Advisory 
Circular  (AC)  43-1 3-1  A.  Acceptable 
Methods.  Techniques  and  Practices;  or 
other  data  that  the  FAA  has  approved 
for  spar  repair  and  replacement. 

The  NPRM  was  the  result  of  in-flight 
wing  structiual  failiu^  on  one  of  the 
affected  airplanes  that  was  in 
compliance  with  the  one-time 
inspection  requirement  of  AD  87-18-09. 
plus  4  other  ACAC  Model  8GCBC 
accidents  and  11  service  difficulty 
reports  (SDR's)  of  compression  cracked 
spars. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  support  of  the 
NPRM,  and  another  comment  was 
received  that  suggests  that  the  FAA 
reconsider  the  NPRM.  Due 
consideration  has  been  given  to  the 
comment  that  suggests  that  the  FAA 


reconsider  the  NPRM.  No  comments 
were  received  on  the  FAA's 
determination  of  the  cost  impact  u(>on 
the  pubUc. 

Comment  Disposition 

The  commenter  beUeves  that,  based 
on  years  of  experience  and  involvement 
with  operating  the  Model  8GCBC 
airplane,  the  NPRM  is  not  justified.  The 
commenter  explains  that  after  60.000 
hours  time-in-service  (TIS)  over  9  years 
(roughly  about  7.000  hours  TIS 
annually).  4  of  the  6  airplanes  in  the 
fleet  that  the  commenter  operates  were 
rebuilt  to  improve  aesthetics  and  to  give 
piece  of  mind  that  the  airplanes  were  in 
good  operating  condition.  Upon 
refurbishing,  including  inspections  of 
the  wood  spars,  no  compression  cracks 
in  the  wing  spars  were  found.  The 
commenter  went  on  to  state  that  damage 
was  found  as  a  result  of  a  previous 
ground  incident,  but  revealed  no 
compression  cracking.  The  commenter 
feels  the  FAA  should  withdraw  the  AD 
as  currently  written. 

The  FAA  does  not  concur.  Based  on 
all  data  received,  the  FAA  beUeves  that 
wood  spar  compression  cracks  can 
occur  with  or  without  previous  wing 
damage.  The  data  indicates  that 
detection  of  a  compression  crack  on  the 
sides  of  the  spar  is  unlikely,  unless  the 
crack  is  in  an  advanced  state  of 
propagation.  The  FAA  does  not  issue 
AD's  based  on  individual  operator's 
experiences.  The  FAA  issues  AD's  after 
analyzing  all  safety  information  that  is 
based  on  the  design  of  the  affected 
aircraft,  such  as  testing,  accident/ 
incident  reports,  etc.  Based  on  all  of  this 
data,  the  FAA  believes  that  repetitive 
inspections  are  necessary  and  the 
proposed  AD  is  necessary  to  assiu«  the 
continued  airworthiness  of  these 
eiirplanes.  No  changes  have  been  made 
to  the  final  rule  based  on  this  comment. 

Revision  to  the  Service  Information 

Based  on  information  received  from 
the  field,  ACAC  has  revised  Service 
Letter  417  to  the  Revision  B  level  (dated 
February  10. 1998).  Tnis  revision  retains 
the  pertinent  information  presented  in 
the  original  version  of  the  seiyice  letter 
and  Revision  A  to  the  service  letter,  and 
adds  optional  horoscope  inspections 
and  fabric  patches  in  place  of  removable 
covers.  A  recommendation  to  use 
optional  removable  inspection  covers  is 
included  in  the  service  bulletin.  The 
FAA  has  determined  that  this  revised 
service  letter  should  be  incorporated 
into  the  AD. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
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presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
addition  of  the  service  information 
described  above  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  this  addition  and  these  minor 
corrections  will  not  change  the  meaning 
of  the  AD  and  will  not  add  any 
additional  burden  upon  the  pubUc  than 
vras  already  proposed. 

Difiisreiice  Between  This  AD  and  ACAC 
Service  Letter  406 

ACAC  Service  Letter  406,  dated 
March  28, 1994,  specifies  the  same 
inspections  as  are  required  in  this  AD. 
The  differences  between  the  service 
letter  and  the  AD  are: 

— The  service  letter  specifies  the 
required  action  within  the  next  30  days 
or  10  flight  hours  and  at  each  100  hour/ 
annual  inspection  thereafter.  The  FAA 
has  determined  that  a  more  realistic 
compliance  and  enforceable  compliance 
time  would  be  to  require  the  action 
within  3  calendar  months  after  the 
effective  date  of  the  AD,  and  thereafter 
at  intervals  not  to  exceed  12  calendar 
months  or  500  hours  TIS,  whichever 
occurs  first;  and 

— The  service  letter  applies  to  all 
ACAC  7  and  8  series  airplanes,  whereas 
the  AD  applies  only  to  ACAC  Model 
8GCBC  airplanes.  The  FAA  is  currently 
considering  additional  rulemaking 
action  on  the  airplane  models  other  than 
the  Model  8GCBC  airplanes. 

Compliance  Time  of  This  AD 

The  compUance  time  of  this  AD  is 
presented  in  calendar  time  and  hours 
TIS.  Although  the  imsafe  condition 
specified  in  this  AD  is  a  result  of 
airplane  operation,  the  affected 
airplanes  are  utihzed  in  diH^arent  ways. 

For  example,  an  operatcu-  may  utilize 
his/her  airplane  50  hours  TIS  in  a  year 
while  utilizing  the  aircraft  in  no  or  very 
little  crop  dusting  operations,  banner 
and  ghder  tow  operations,  or  rough  field 
or  float  operations.  This  airplane 
operator  would  obviously  experience 
less  of  a  chance  of  high  crack 
propagation  than  the  airplane  operator 
that  utiUzes  his/her  airplane  300  hours 
TIS  in  a  year  regularly  in  heavy  crop 
dusting  operations,  banner  and  glider 
tow  operations,  or  rough  field  or  float 
operations.  However,  this  airplane 
could  have  pre-existing  and  undetected 
wood  spar  damage  that  occurred  during 
previous  operations.  In  this  situation, 
the  damage  to  the  wood  spar  would 
propagate  at  a  level  that  depends  on  the 
operational  exposure  of  the  airplane  and 
severity  of  the  wood  spar  damage. 


To  assure  that  compression  cracks  do 
not  go  undetected  on  the  wood  spars  of 
the  affected  airplanes,  the  FAA  has 
determined  that  an  initial  3  calendar 
month  compliance  time  should  be  used. 
Repetitive  actions  will  then  be 
accomplished  every  12  calendar  months 
or  500  hours  TIS,  whichever  occurs 
first.  j 

Cost  Impact 

The  FAA  estimates  that  261  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
8  workhours  (Installations:  7  workhours; 
Initial  Inspection:  1  workhour)  per 
airplane  to  accomplish  the  required  and 
optional  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  cost  approximately  $170  per 
airplane,  provided  that  each  airplane 
would  only  need  6  additional  standard 
inspection  hole  covers  per  wing  bottom 
surface  (total  of  12  new  covers  per 
airplane)  and  4  upper  surface  wing 
covers.  If  the  airplane  would  require  the 
installation  of  more  inspection  covers 
(i.e.,  a  result  of  previous  non-factory 
wing  recover  work),  the  cost  could  be 
slightly  higher.  Based  on  these  figures, 
the  total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $169,650,  or 
$650  per  airplane. 

This  cost  figure  is  based  on  the 
presumption  that  no  affected  airplane 
owner/operator  has  accomplished  the 
installations  or  the  initial  inspection. 
The  FAA  hat  no  knowledge  of  any 
owner/operator  of  the  affected  airplanes 
that  has  already  accompUshed  the 
installations  and  initial  inspection. 

This  cost  figure  also  does  not  account 
for  repetitive  inspections.  The  FAA  has 
no  way  of  determining  the  number  of 
repetitive  inspections  each  owner/ 
operator  of  the  affected  airplanes  will 
incur  over  the  life  of  his/her  airplane. 
However,  each  repetitive  inspection  will 
cost  substantially  less  than  the  initial 
inspection  if  accomplishing  the  optional 
inspection  hole  and  cover  installations. 
The  optional  inspection  covers  allow 
easy  access  for  the  inspection  of  the 
wood  spars,  and  the  compUance  time 
would  enable  the  owners/operators  of 
the  affected  airplanes  to  accomplish  the 
repetitive  inspections  at  regularly 
scheduled  annual  inspections. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  EOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sublects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adf^tion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIAWORTHINE8S- 
DIRECTIVeS 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-05-04    American  Champion  Aircraft 
Corp.:  Amendment  39-10365;  Docket 
No.  97-CE-37-AD.  Supersedes  AD  87- 
18-09,  Amendment  39-5725. 

Applicability:  Model  8GCBC  airplanes,  all 
serial  numbers,  certificated  in  any  category, 
that  are  equipped  with  wood  wing  spars. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whemer  it  has  been 
modified,  altered,  repaired,  or  reconfigured 
in  the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  repaired,  or  reconfigured  so  that  the 
performance  of  the  requirements  of  this  AD 
is  afiiscted,  the  owner/qpenitor  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  theeOect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafis 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 
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Compliance:  Required  as  indicated  in  the 
body  of  this  AO,  unless  already 
accomplished. 

To  detect  possible  compression  cracks  and 
other  damage  in  the  wood  spar  wing,  which, 
if  not  corrected,  could  eventually  result  in  in- 
flight structural  failure  of  the  wing  with 
consequent  loss  of  the  airplane,  accomplish 
the  following: 

{a)  Within  the  next  3  calendar  months  after 
the  eSective  date  of  this  AD,  accomplish  the 
following: 

(1)  Install  inspection  holes  in  the  top  and/ 
or  bottom  surface  of  each  wing  in  accordance 
with  American  Champion  Aircraft 
Corporation  (ACAC)  Service  Letter  417, 
Revision  B,  dated  February  10, 1998.  No 
further  action  is  required  by  this  paragraph 
(paragraph  (a)(1)  of  this  AD)  if  inspection 
holes  are  installed  in  accordance  with  ACAC 
Service  Letter  417,  Revision  A,  dated  October 
2, 1997;  or  ACAC  Service  Letter  417,  dated 
August  14, 1997. 

(2)  Inspect  (detailed  visual)  both  the  front 
and  rear  wood  wing  spars  for  cracks; 
compression  cracks;  longitudinal  cracks 
through  the  bolt  holes  or  nail  holes;  and 
loose  or  missing  nails  (referred  to  as  damage 
hereon).  Accomplish  these  inspections  in 
accordance  with  ACAC  Service  Letter  406, 
dated  March  28, 1994. 

(3)  If  any  spar  damage  is  found,  prior  to 
further  flight,  accomplish  the  following: 

(i)  Repair  or  replace  the  wood  wing  spar  in 
accordance  with  Advisory  Circular  (AC)  43- 
13-1  A,  Acceptable  Methods,  Techniques  and 
Practices;  or  other  data  that  is  approi^  by 
the  FAA  for  wing  spar  repair  or  replacement. 

(ii)  If  the  wing  is  recovered,  accomplish  the 
installations  required  by  paragraph  (a)(1)  of 
this  AD,  as  applicable. 

(4)  Install  inspection  hole  covers  or  fabric 
patches,  as  required,  on  the  top  and  bottom 
surfoce  of  the  wing  in  accordance  with  ACAC 
Service  Letter  417,  Revision  B,  dated 
February  10, 1998.  No  further  action  is 
required  by  this  paragraph  (paragraph  (a)(4) 
of  this  AD)  if  inspection  hole  covers  are 
installed  in  accordance  with  ACAC  Service 
Letter  417,  Revision  A,  dated  October  2, 
1997;  or  ACAC  Service  Letter  417,  dated 
August  14, 1997. 

(b)  Within  12  calendar  months  or  500 
hours  time-in-service  (TIS)  (whichever 
occurs  first)  after  accomplishing  all  actions 
required  by  paragraph  (a),  all  subparagraphs 
included,  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  12  calendar  months 
or  500  hours  TIS,  whichever  occurs  first, 
accomplish  the  inspection,  repair, 
replacranent,  and  installation  required  by 
paragraphs  (a)(2),  (a)(3),  as  applicable; 
including  its  subparagraphs;  and  (a)(4]  of  this 
AD. 

Note  2:  The  affected  airplanes  are  not 
certificated  for  aerobatic  maneuvers.  AD  87- 
18-09  required  a  placard  prohibiting 
aerobatic  maneuvers  in  addition  to  the 
existing  operational  placard.  The  FAA 
encourages  owners/operators  of  the  a%cted 
airplanes  to  keep  this  placard  installed  on 
their  airplanes. 

(c)  If  any  of  the  affected  airplanes  are 
involved  in  an  incident  or  accident  involving 
wing  damage  after  the  effective  date  of  this 
AD,  prior  to  further  flight,  accomplish  the 


inspection,  repair,  replacement,  and 
installation  required  by  paragraphs  (a)(2), 
(a)(3],  as  applicable;  including  its 
subparagraphs;  and  (a)(4)  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  time  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Chicago  Aircraft  Certification 
Office  (AGO),  2300  E.  Devon  Avenue,  Des 
Plaines,  Illinois  60018. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Chicago  .^CO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  87-18-09 
(superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  for  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Chicago  ACO. 

(f)  The  installation  required  by  this  AD 
shall  be  done  in  accordance  with  American 
Champion  Aircraft  Corp.  Service  Letter  417, 
Revision  B,  dated  February  10, 1998; 
American  Champion  Aircraft  Corp.  Service 
Letter  417,  Revision  A,  dated  October  2, 
1997;  or  American  Champion  Aircraft  Corp. 
Service  Letter  417,  dated  August  14, 1997. 
The  inspections  required  by  this  AD  shall  be 
done  in  accordance  with  American 
Champion  Aircraft  Corp.  Service  Letter  406. 
dated  March  28, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  ma^  be 
obtained  from  the  American  Champion 
Aircraft  Corp.,  P.O.  Box  37.  32032 
Washington  Avenue,  Highway  D,  Rochester, 
Wisconsin  53167.  Copies  ma^e  inspected  at 
the  FAA,  Central  Region,  OmStof  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW,  sxiite  700,  Washington,  DC. 

(g)  This  amendment  (39-10365)  supersedes 
AD  87-18-09,  Amendment  3»-5725. 

(h)  This  amendment  (39-10365)  becomes 
effective  on  April  17, 1998. 

Issued  in  Kansas  Qty,  Missouri,  on 
February  23, 1998. 

Marvin  R.Nu«, 

Acting  Manager,  Sntall  Airplane  Directorate, 
Aircraft  Certification  Serrice. 
(FR  Doc.  98-5198  Filed  3-2-98;  8:45  am] 
■iUJNO  CODE  4Q10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-CE-08-AD;  Amendment  39- 
10367;  AD  98-05-0«] 

RIN2120-AA64 

Airworthiness  Directives;  Pllatus 
Aircraft  Ltd.  Model  PC-12  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Direct  final  rule;  request  for 
comments. 

SUimiARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Pilatus  Aircraft  Ltd. 
(Pilatus)  Model  PC-12  airplanes.  This 
AD  requires  inspecting  the  elevator  for 
incorrect  rivet  lengths  and  installing 
new  rivets  if  incorrect  rivet  lengths  are 
found.  This  AD  also  requires  inspecting 
the  elevator  to  assure  that  an'excessive 
gap  (more  than  .004  inches  or  .1 
miUimeters  (mm))  does  not  exist  in  the 
rivet  shanks,  and  installing  a  shim 
between  the  rib  and  skin  to  fill  any 
excessive  gap.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  fatigue  damage  to 
the  elevator,  which  could  result  in 
structural  failure  and  eventual  loss  of 
control  of  the  airplane. 

DATES:  Effective  May  29, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  May  29, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  3, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  97-CE-98- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Pilatus 
Aircraft  Ltd.,  Marketing  Support 
Department,  CH-6370  Stans, 
Switzerland;  telephone:  +41  41-6196 
233;  facsimile:  +41  41-6103  351.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  97-CE-98-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106;  or  at  the  Office  of  the  Federal 
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Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  Qty,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
8UPPLEMBITARY  INFORMATION: 

Events  l-«»Hing  to  die  iMuance  of  This 
AD 

The  Federal  Office  for  Qvil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
PC-12  airplanes.  The  FOCA  reports  that 
the  following  problems  could  have 
occurred  during  assembly  of  the  above- 
refiarenced  airplanes: 

— Rivets  installed  with  an  incorrect 
length:  and 

— An  excessive  gap  (more  than  .004 
inches  or  .1  Hun)  exists  in  the  rivet 
shanks. 

These  conditions,  if  not  corrected  in 
a  timely  manner,  could  resiilt  in  fatigue 
damage  to  the  elevator,  leading  to 
structural  Cuhire  and  eventual  loss  of 
control  of  the  airplane. 

Ealsvaiit  S«rvka  Infonnation 

Pilatus  has  issued  Service  Bulletin 
No.  55-001.  dated  November  8, 1996, 
which  specifies  procedures  for 
inspecting  the  elevator  for  incorrect 
rivet  langUis  and  installing  new  rivets  if 
incorrect  rivet  lengths  are  fotmd.  This 
service  bulletin  ako  includes 
procedures  for  inspecting  the  elevator  to 
assure  that  a  gap  that  is  more  than  .004 
inches  or  .1  mm  does  not  exist  in  the 
rivet  slMnks,  and  installing  a  shim 
between  the  rib  and  skin  to  fill  any 
excessive  rap. 

The  FOCA  classified  this  service 
bulletin  as  mandatory  and  issued  Swiss 
AD  HB  96-535A,  dated  November  30, 
1996,  omected  January  28, 1998.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Switzerland. 

TIm  FAA's  Determinatfcw 

This  airplane  model  is  manu£a€:t\ued 
in  Switzerland  and  is  type  certificated 
for  operation  in  the  United  States  imder 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulaticms  (14  CFR 
21.29)  and  the  applicable  bilateral 
airwofthiness  agreement  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  FOCA  has  kept  the  FAA  informed  of 
the  situaticHi  described  above. 

The  FAA  has  examined  the  findings 
of  the  FOCA;  reviewed  all  available 
informaticiu  including  the  service 


information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  This 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Pilatus  PC-12 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  issxiing  an  AD.  This  AD  requires 
inspecting  the  elevator  for  incorrect 
rivet  lengUis  and  installing  new  rivets  if 
incorrect  rivet  lengths  are  found.  This 
AD  also  requires  inspecting  the  elevator 
to  assure  that  an  excessive  gap  (more 
than  .004  inches  or  .1  millimeters  (mm)) 
does  not  exist  in  the  rivet  shanks,  and 
installing  a  shim  between  the  rib  and 
skin  to  fill  any  excessive  gap. 
Accomplishment  of  the  actions  of  this 
AD  is  requined  in  accordance  with  the 
previously  referenced  service  bulletin. 

Cost  Impact 

The  FAA  estimates  that  23  airplanes 
in  the  U.S.  registry  will  be  afiiacted  by 
this  AD.  that  it  wUl  take  approximately 
12  woiidiours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$60  per  work  hour.  Parts  will  be 
provided  by  the  manu&cturer  at  no 
charge  to  the  owners/operators  of  the 
affected  airplanes.  Based  on  these 
figures,  the  cost  impact  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$16,560,  or  S720  per  airplane. 

Credit  for  up  to  12  workhours  of  labor 
is  available  through  the  Pilatus  PC-12 
New  Aircraft  Warranty  System.  If 
utilized  by  all  ovmers/operativs  of  the 
affiacted  airplanes,  the  cost  impact  of 
this  AD  would  be  eliminated. 

The  Direct  Final  Rnk  Procadnre 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  advwsa  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  The 
requirements  of  this  direct  final  rule 
address  an  unsafe  condition  idmtified 
by  a  foreign  dvil  airworthiness 
authority  and  do  not  impose  a 
significant  burden  on  afiected  operators. 
In  accordance  with  section  11.17  of  the 
Federal  Aviation  Regulations  (14  CFR 
11.17),  unless  a  written  adverse  or 
negative  cnnment,  or  a  written  notice  of 
intent  to  submit  an  adverse  or  negative 
comment,  is  received  within  the 
comment  period,  the  regulation  will 
becmne  efiiactive  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  wiU  publish  a 
document  in  the  Fadval  lagister 


indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  a  written  adverse  or  negative 
conunent,  or  written  notice  of  intent  to 
submit  such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Regnter,  and 
a  notice  of  proposed  rulemudng  may  be 
published  with  a  new  comment  period. 

Caminents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  an  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Comnmnications 
shall  identify  the  Rules  Docket  nimiber 
and  be  sulunitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  Hght  of  the 
comments  received.  Factual  information 
that  supports  the  coounenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaniating  the  efiisctiveness  of  the  AD 
acticm  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envinmmental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  befcne 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowled^  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  w^di  ^  following 
statement  is  made:  "Comments  to 
Docket  No.  g7-C&-9&-AD."  Hie 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regnlatory  Inqiact 

The  regulaticms  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  role  does 
not  have  sufficient  faderalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  reasons  discussed  in  the 
preamble,  I  certify  that  this  regiilation 

(1)  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities    , 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-05-06    Piktus  Aircraft  Ltd:  Amendment 
39-10367;  Docket  No.  97-CB-98-AD. 
Applicability:  Model  PC-12  airplanes, 
manufecturer's  serial  numbers  (MSN)  101, 
105, 106. 107, 109  through  112, 114, 115, 117 
through  120, 122  through  125, 129, 131 
through  140, 142,  and  146;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  fatigue  damage  to  the  elevator, 
which  could  result  in  structural  £ulure  and 
eventual  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  200  hours  time-in- 
service  (TIS)  after  the  effgctive  date  of  this 
AD,  inspect  the  elevator  for  incorrect  rivet 
lengths  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Pilatus  Service  Bulletin  No.  55- 
001,  dated  November  8, 1996.  Prior  to  further 
flight,  install  new  rivets  if  incorrect  rivet 
lengths  are  found  in  accordance  with  the 
above-referenced  service  bulletin. 

(b)  Within  the  next  200  hours  TIS  after  the 
effective  date  of  this  AD,  inspect  the  elevator 
to  assure  that  an  excessive  gap  (more  than 
.004  inches  or  .1  millimeters  (mm)]  does  not 
exist  in  the  rivet  shanks  in  accordance  with 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Pilatus  Service  Bulletin  No.  55- 
001,  dated  November  8, 1996.  Prior  to  further 
flight,  install  a  shim  between  the  rib  and  skin 
to  fill  any  excessive  gap  in  accordance  with 
the  above-referenced  service  bulletin. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Sinall 
Airplane  Directorate,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit)m  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Pilatus  Service  Bulletin  No.  55- 
001,  dated  November  8, 1996,  should  be 
directed  to  Pilatus  Aircraft  Ltd.,  Marketing 
Support  Department,  CH-6370  Stans, 
Switzerland;  telephone:  441  41-6196  233; 
facsimile:  +41  41-6103  351.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City. 

(f)  The  inspection  and  installations 
required  by  this  AD  shall  be  done  in 
accordance  with  Pilatus  Service  Bulletin  No. 
55-001  dated  November  8, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Pilatiis 
Aircraft  Ltd.,  Marketing  Supptort  Department, 
CH-6370  Stans,  Switzerland.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Otece  of  the  Federal  Register,  800  North 


Capitol  Street,  NfW,  suite  700,  Washinoton, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  96-535A,  dated  November 
30, 1996,  corrected  January  28, 1998. 

(g)  This  amendment  (39-10367)  becomes 
effective  on  May  29, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
February  23, 1998. 
Marvin  R.  Num. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  98-5201  Filed  3-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dodwt  No.  97-SW-S2-AD;  Amendment 
39-10371;  AD  9a-06-10] 

RIN2120-AA64 

AinworthinMs  Diractives;  Robinson 
Helicopter  Company  IModel  R44 
Helicoptera 

AQENCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
apphcable  to  Robinson  Helicopter 
Company  (Robinson)  Model  R44 
heUcopters.  This  action  requires 
replacing  the  aluminum  elbows  that 
connect  the  oil  cooler  lines  to  the  engine 
accessory  case  with  steel  elbows.  This 
amendment  is  prompted  by  two  reports 
of  cracks  that  were  discovered  in 
aluminum  elbows.  The  actions  specified 
in  this  AD  are  intended  to  prevent 
failure  of  either  the  45°  or  90"  aluminum 
elbows  that  connect  the  oil  lines  from 
the  oil  cooler  to  the  engine  accessory 
case,  which  would  cause  loss  of  engine 
oil,  resulting  in  an  engine  failure  and  a 
subsequent  forced  landing. 
DATES:  Effective  March  18. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  4,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-62- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ehzabeth  Biunaim,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Blvd., 
Lakewood,  CaUfomia  90712-4137, 
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telephone  (562)  627-5265;  fiax  (562) 
627-5210. 

SUPPLBeiTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  that  is 
applicable  to  Rooinson  Model  R44 
helicopters,  serial  numbers  (S/N)  0001 
througn  0330.  This  action  requires 
removing  the  alimiinimi  (blue-colored) 
AN823-8D  (45")  or  MS20a22-«D  (90*) 
elbows  that  connect  the  A723  oil  cooler 
lines  to  the  engine  accessory  case  and 
replacing  them  with  steel  MS20823-8 
(45*)  or  MS20822-8  (90*)  elbows.  This 
amendment  is  prompted  by  two  reports 
of  cracks  that  were  oiscovered  in 
aluminum  elbowfs.  Subsequent 
inspections  revealed  that  the  cracks 
resulted  from  fatigue.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  failure  of  either  the  45*  or  90* 
aluminum  elbows  that  connect  the  oil 
lines  from  the  oil  cooler  to  the  engine 
accessory  case,  which  would  cause  in 
loss  of  engine  oil,  resulting  in  an  engine 
fiailure  and  a  subsequent  forced  landing. 

Hie  FAA  has  reviewed  Robinson 
Helicopter  Company  R44  Service 
Bulletin  SB-25,  dated  October  1. 1997, 
which  describes  procedures  for 
replacing  both  aluminum  elbows  with 
steel  elbows. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Robinson  Model  R44 
helicopters,  S/N  0001  through  0330,  of 
the  same  type  design,  this  AD  is  being 
issued  to  prevent  feilure  of  either  the 
45*  or  90*  aluminum  elbows  that 
connect  the  oil  lines  from  the  oil  cooler 
to  the  engine  accessory  case,  which 
would  cause  loss  of  engine  oil.  resulting 
in  an  engine  failure  and  a  subsequent 
forced  landing.  This  AD  requires,  within 
50  hours  time-in-service,  removing  the 
aluminum  (blue-colored)  AN823-8D 
(45*)  or  MS20822-8D  (90*)  elbows  that 
connect  the  A723  cooler  lines  to  the 
engine  accessory  case  and  replacing 
them  with  steel  MS20823-8  (45*)  or 
MS20822-8  (90*)  elbows.  Due  to  the 
critical  need  for  adequate  lubrication  of 
the  engine  and  the  short  compliance 
time  for  replacing  the  aluminum 
elbows,  this  rule  must  be  issued 
immediately  to  correct  an  imsafe 
condition  in  the  affected  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
op{)ortunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Qmiments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 


for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.-Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  efiisctiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  FAA  estimates  that  50  heUcopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  2  work  hours  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $30  per  helicopter.  Based 
on  these  figiues,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $21,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866.  It  has  been  detennined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
PoUdes  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  &t>m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

Litt  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Ainrait  Aviation 
safety.  Saferty. 

Adt^tion  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Fedwal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMwity:  49  U.S.C  106(g),  40113, 44701. 

139.13    [AmwMlMq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD98-«5-10    RehnMon  Helicoptar 
Conpaoy:  Amendment  39-10371. 
Docket  No.  97-SW-62-AD. 

Applicability:  Model  R44  helicopters, 
serial  numbers  0001  through  0330, 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  oonfiguiation  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  pretence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
&T>m  the  applicability  of  this  AD. 

Compliance:  Required  within  50  hours 
time-in-service  after  the  effective  date  of  this 
AD,  unless  accomplished  previously. 

To  prevent  failure  of  either  the  45*  or  90* 
aluminum  elbows  that  connect  the  oil  lines 
from  the  oil  cooler  to  the  engine  accessory 
case,  which  wouU  cause  loss  of  engine  oil. 
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resulting  in  an  engine  failure  and  a 
subsequent  forced  landing,  accomplish  the 
following: 

(a)  Remove  any  aluminum  (blue-colored) 
AN823-8D  (45»)  or  MS20822-8D  (90«) 
elbows  that  connect  the  A723  oil  cooler  lines 
to  the  engine  accessory  case  and  replace 
them  with  airworthy  MS20823-8  (45°)  steel 
elbows  or  MS20822-8  (90°)  steel  elbows,  as 
applicable.  If  the  color  is  difficult  to 
distinguish,  use  a  magnet  to  determine  if  the 
elbow  is  aliuninum  or  steel.  Apply  B270-6 
thread  sealant/lubricant  to  the  replacement 
elbows'  pipe  threads.  Torque  the  elbows  to 
160  in-lbs.  plus  as  much  additional  torque  as 
is  necessary  to  align  for  correct  position  with 
the  oil  line. 

Note  2:  Robinson  Helicopter  Ckimpany  R44 
Service  Bulletin  SB-25.  dated  October  1, 
1997,  pertains  to  the  subject  of  this  AD  and 
describes  procedures  for  replacing  both 
aluminum  elbows  with  steel  elbows. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  FAA  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
March  18. 1998. 

Issued  in  Fort  Worth,  Texas,  on  February 
24, 1998. 

EricBriet, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc  98-5353  Filed  3-2-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  Of  the  Census 
ISCFRPartTO 

[DodWt  Na  960209031-8031-01] 
raN  0607-AA18 

Cutoff  Dates  for  Recognition  of 
Boundary  Changes  for  Census  2000 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTKM:  Final  rule. 

SUMMARY:  The  Bureau  of  the  Census  is 
establishing  the  cutoff  dates  for 
recognition  of  boundary  changes  for 


Census  2000.  The  cutoff  dates  are 
estabhshed  for  each  decennial  census  of 
population  and  were  last  estabhshed  for 
the  1990  census.  For  the  tabulation  and 
dissemination  of  data  from  Census  2000, 
the  Bureau  of  the  Census  will  recognize 
only  those  boundaries  legally  in  effect 
on  January  1,  2000,  that  have  been 
reported  officially  to  the  Bureau  of  the 
Census  no  later  than  March  1,  2000. 

EFFECTIVE  DATE:  March  3,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
L.  Morrison,  Chief,  Geography  Division, 
Bureau  of  the  Census,  Washington,  DC 
20233-7400,  telephone  (301)  457-1132, 
or  e-mail  (j.morrison@geo.census.gov). 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  the  Census  is  amending  15 
CFR  Part  70  to  estabhsh  cutoff  dates  for 
recognition  of  boundary  changes  for 
Census  2000.  This  technical  amendment 
is  necessary  to  change  the  dates  that 
were  estabhshed  for  the  1990  census  on 
July  8, 1988  (51  FR  24653)  and  are  out 
of  date.  The  name  of  the  census  is 
changed  from  "1990  census"  to  "Census 
2000",  and  the  reference  year  is  changed 
from  1990  to  2000  throu^out  the 
regulation.  The  Bureau  of  the  Census 
will  recognize  only  those  boimdaries 
legally  in  effect  on  January  1,  2000,  that 
have  been  reported  officially  to  it  no 
later  than  March  1,  2000.  -^ 

The  Bureau  of  the  Census  finds  good 
cause  for  dispensing  with  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  because 
notice  and  comment  are  tmnecessary  so 
far  as  the  pubUc  is  concerned,  since  the 
rule  makes  merely  technical 
amendments  to  update  the  dates  from 
the  1990  census  to  Census  2000  (5 
U.S.C.  553(b)(B)).  A  delay  in  the 
effective  date  is  not  required  because 
this  rule  is  not  a  substantive  rule  (5 
U.S.C.  553(d)).  Because  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  comment  are  not 
required  for  rulemaking  under  5  U.S.C. 
553  or  any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.)  are 
not  appUcable.  This  rule  does  not 
contain  any  collection  of  information 
subject  to  ihe  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  It  has  been  determined 
that  this  rule  is  not  significant  for 
purposes  of  Executive  Order  12866. 

List  of  Sul^ects  in  15  CFR  Part  70 

Census  data. 

For  the  reasons  set  forth  in  the 
preamble,  15  CFR  part  70  is  amended  to 
read  as  follows: 


PART  70— [AMENDED] 

1.  The  authority  for  part  70  is  revised 
to  read  as  follows: 

AiidMiritsr:  13  U.S.C.  4  and  Department  of 
Commerce  Organization  Order  35-2A  (40  FR 
42765). 

2.  In  15  CFR  part  70,  remove  the 
words  "1990  census"  wherever  they 
appear  and  add,  in  their  place,  the 
words  "Census  2000". 

3.  In  addition  to  the  amendments  set 
forth  above  in  15  CFR  part  70,  remove 
the  date  "1990"  wherever  it  appears  and 
add,  in  its  place,  the  date  "2000". 

§70.2    [Anwnded] 

4.  In  §  70.2,  remove  the  sentence  "A 
more  complete  description  appears  on 
pages  Al  and  A2  of  1980  Census  of 
Population,  Volume  I,  Chapter  A"  and 
add,  in  its  place,  the  sentence  "A  more 
complete  description  appears  on  pages 
A-6  and  A-11  of  1990  Census  of 
Population,  Volume  1,  General 
Population  Characteristics,  1990  CP-1- 
1,  Appendix  A." 

Dated:  February  10, 1998. 
JaoMS  F.  Hobnac 

Acting  Director,  Bureau  of  the  Census. 
[FR  Doc.  98-5421  Filed  3-2-98;  8:45  am) 

■UJNQ  OOOE  3B10-07-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  ChtortetracycNne.  Badtracin 
Methylene  DisaUcylate 

AGENCY:  Food  and  E>rug  Administration, 
HHS. 

ACTKM:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  appUcation  (ANADA)  filed  by 
Hoffinann-La  Roche.  Inc.  The  ANADA 
provides  for  use  of  single  ingredient 
Type  A  medicated  articles  containing 
chlortetracycline  and  bacitracin 
methylene  disahcylate  to  make  a  Type 
C  medicated  swine  feed. 
^FECnvE  date:  March  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Hofhnann- 
La  Roche.  Inc.,  340  Kingsland  St., 
Nutley,  N]  07110-1199.  filed  ANADA 


I 
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200-242  that  provides  for  using 
Aureomydn®  50,  70,  80, 90,  or  100 
Type  A  medicated  articles  containing 
chlortetracycline  calcium  complex 
(CrC)  equivalent  to  50.  70, 80, 90,  or 
100  grams  per  pound  (g/Ih) 
chlortetracycline  hydrochloride,  and 
BMD®  (bacitracin  methylene 
disalicylate)  25,  30,  40,  50.  60.  or  75 
equivalent  to  25.  30.  40,  50,  60,  or  75 
gAb  badtradn  activity,  to  make  Type  C 
medicated  swine  feed.  The  Type  C 
medicated  swine  feed  contains 
approximately  400  g/ton  (t) 
chlortetracycline,  varying  with  body 
weight  and  feed  consumption  to  provide 
10  milligrams/lb  CTC  of  body  weight 
dailv.  and  10  to  30  g/t  bedtradn 
methylene  disalicylate,  to  be  fed  for  not 
man  than  14  days.  It  is  used  in  swine 
feeds  for  (1)  Treatment  of  bacterial 
enteritis  caiised  by  Escherichia  coli  and 
Sahnonella  choleraesuiF,  (2)  bacterial 
pneumonia  caused  by  Pasteurella 
multocida,  susceptible  to  CTC;  (3) 
incaeased  rate  of  weight  gain;  and  (4) 
improved  feed  effidencv. 

Hoffinann-La  Roche,  mc.'s  ANAOA 
200-242  is  approved  as  a  generic  copy 
of  Alphaima  Inc's  NADA  141-059.  The 
ANAOA  is  approved  as  of  January  16. 
1998.  and  the  regulations  are  amended 
in  21  CFR  558.76(d)(l)(iv)  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summaiy. 

In  addition,  21  CFR  558.128  is 
amended  in  paragraph  (d)(3)  by 
redesignating  paragraph  (d)(3)(xiv)  as 
paragraph  (d)(3)(iii)  to  plaos  the 
combination  with  badtradn  methylene 
disalicylate  in  alphabetical  order. 

In  accordance  with  the  freedom  of 
infonnation  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safisty  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  pan.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  eBoct  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impad  statement 
is  required. 

Lial  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  fseds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Ad  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  dtation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C  360b.  371. 

|56a76   [Amended] 

2.  Section  558.76  Bacitracin 
methylene  disalicylate  is  amended  in 
the  table  in  paragraph  (d)(1)  in  entry 
(iv),  in  the  columns  "Limitations"  and 
"Sponsor"  by  removing  "046573"  and 
adding  in  its  place  "000004  and 
046573". 

f56&l28   [Amended] 

3.  Section  558.128  Chlortetracycline  is 
amended  by  redesignating  paragraph 
(d)(3)(xiv)  as  paragraph  (d)(3)(iii). 

Dated:  Febniary  6. 1998. 
Slephan  F.  SmmUoC 

Dmctw,  Center  for  Veterinary  Medicine. 
(PR  Doc  98-5344  Filed  3-2-98;  8:45  am] 


DEPARTMENT  OF  STATE 
Buraau  of  Oonaular  Affaire 
22CFRPart41 

[PuMIc  Nodce  26001 


Viaas:  Docurnantatlon  of 
Nonlmmlgranta  Under  the  Immigration 
and  Nationality  Act,  aa  Amandad 

AGENCY:  Buieau  of  Consular  Affairs. 
Department  of  State. 
ACTION:  Final  rule. 

summary:  This  final  rule  implements 
Chapter  16  of  the  North  American  Free 
Trade  Agreement  (NAFTA),  and 
sections  341  and  342  of  the  North 
American  Flee  Trade  Agreement 
Implementation  Ad.  (the 
Implementation  Ad),  signed  December 
8, 1993,  which  addr^  the  movement  of 
biisiness  peisons  among  the  United 
States.  Cuiada,  and  Mexico.  This  rule 
finalizes  the  interim  regulations 
published  in  the  Federal  Register  on 
December  28, 1993  [58  FR  68526] 
concerning  two  nonimmigrant  visa 
dassifications,  treaty  traders  and 
investors  and  intracompany  transferees, 
and  promulgates  new  regulations  for  a 
category  for  profassionals  imder  INA 
section  214(e).  as  amended  by  the 
ImplementfAion  Ad. 

^FECnVE  DATE:  January  1. 1994. 
FOR  FURTMER  MF0RMAT10N  CONTACT: 
Stephen  K.  Fischel.  Diredor,  Office  of 


JMI 


Legislation.  Re^ilations  and  Advisory 
Opinions.  Visa  Office,  (202)  663-1184. 

SUPPLBBITARY  MFORMATWN:  On 
December  28. 1993,  the  Department  of 
State  published  an  interim  rule  at  58  FR 
68526.  This  rule  which  amended  22 
CFR  part  41  by  amending  §§  41.51  and 
41.54  and  by  adding  a  new  §  41.59  took 
efiisd  on  January  1, 1994.  The  rule 
implements  Chapter  16  of  the  North 
American  Free  Trade  Agreement 
(NAFTA),  entitled  'Temporary  Entry  for 
Business  Persons",  and  addreraes  the 
movement  of  business  persons  among 
the  Parties  to  the  Agreement.  Chapter  16 
is  patterned  on  the  similarly  titled 
Chapter  15  of  the  United  States  Canada 
Free  Trade  Agraement  (CFFA).  This 
chapter  relates  to  four  nonimmigrant 
visa  categories  in  the  U.S.  Inunigration 
and  Nationality  Ad:  temporary  visitors 
for  business  imder  DMA  101(a)(15)(B): 
treaty  trader  and  investors  imder  INA 
101(a)(15)(E);  intracompany  transferees 
under  INA  101^)(15)(L);  and  NAFTA 
professionals  under  INA  214(e)  as 
amended  by  the  Implementation  Act 

Coininents 

The  Department  received  no 
comments  bora  the  public  during  the 
comment  period.  The  only  modification 
from  the  interim  rule  is  a  minor  wording 
change  in  §  41.39(c).  definition  of 
temporary  entry,  to  comport  with  the 
spedfic  language  of  NAFTA  and  with 
INS'  definitionlsee  58  FR  69212  Dec. 
30. 1993  and  63  FR  1331.  Jan.  9. 1998]. 

Final  Role        I 

This  final  rule  is  not  expected  to  have 
a  "significant  economic  impad"  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act 
This  rule  imposes  no  reporting  or 
recordkeeping  action  from  the  public 
requiring  the  approval  of  the  Office  of 
Muiagement  and  Budget  imder  the 
Paperwoik  Reduction  Ad  requirements. 
This  rule  has  been  reviewed  as  required 
by  E.0. 12988  and  certified  to  be  in 
compliance  therewith.  This  rule  is 
exempted  fix>m  E.0. 12866  but  has  been 
reviewed  to  ensure  consistency 
therewith. 

List  of  Subjects  in  22  CFR  41 

Aliens.  Nonimmigrants.  lutracompany 
Transfarees,  (executives,  managers,  and 
spedalists).  Profearionals  Under  the 
North  American  Free  Trade  Agreement, 
Treaty  Trader  or  Investor,  Visas. 

Accordingly,  the  regulations  at  22 
CFR  41.51  and  41.54  are  adopted  as 
published  in  the  interim  rule  at  58  FR 
68526  and  §  41.59  is  amended  as 
follows: 
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PART  41— {AMENDED] 

1.  The  authority  citation  for  Part  41 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  19  U.S.C  3401 
and  3401  Note. 

2.  Sec.  41.59  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§41.59    Professionals  Under  the  North 
American  Free  Trade  Agreement 

*  •        •        •        • 

(c)  Temporary  entry.  Temporary  entry 
means  an  entry  into  Uie  United  States 
without  the  intent  to  estabUsh 
permanent  residence.  The  alien  must 
satisfy  the  consular  officer  that  the 
proposed  stay  is  temporary.  A 
temporary  period  has  a  reasonable, 
finite  end  that  does  not  equate  to 
permanent  residence.  The 
circumstances  surrounding  an 
application  should  reasonably  and 
convincingly  indicate  that  the  alien's 
temporary  work  assignment  in  the 
United  States  will  end  predictably  and 
that  the  alien  will  depart  upon 
completion  of  the  assignment. 

•  •        •        •        • 

Dated:  September  9, 1997. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  98-5241  Filed  3-2-98;  8:45  am] 
BIUJNQ  OOOE  471»-(»-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

rrD8764] 

RIN  1545-AV91 

Source  and  Grouping  Rules  for 
Foreign  Sales  Corporation  Transfer 
Pricing 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  doounent  contains 
temporary  regulations  that  provide 
guidance  to  taxpayers  who  have  made 
an  election  to  be  treated  as  a  foreign 
sales  corporation  (FSC).  The  regulations 
provide  rules  that  clarify  the  special 
sourcing  rules  under  section  927(e)(1) 
and  provide  a  deadline  for  the  election 
to  group  transactions.  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  Effective  date:  These  regulations 
are  effective  March  3, 1998. 


Applicability:  For  dates  of 
applicability,  see  §§  1.925(a)-lT(c)(8)(i) 
and  1.927(e>-lT(c). 
FOR  FURTHER  INFORMATION  CONTACT: 
EUzabeth  Beck  (202)  622-3880  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  imder  sections  925  and  927 
which  were  added  by  the  Deficit 
Reduction  Act  of  1984,  appUcable  for 
taxable  years  of  foreign  sales 
corporations  beginning  after  E)ecember 
31, 1984.  Temporary  regulations  were 
pubhshed  in  the  Federal  Register  (52 
FR  6468)  as  a  Treasury  Decision  (TD 
8126)  on  March  3, 1987.  Treasury  and 
IRS  believe  that  immediate  guidance  in 
the  form  of  these  temporary  regulations 
is  necessary  for  the  reasons  stated 
below. 

Explanation  of  Provisions 

These  regulations  set  a  deadline  for  an 
election  to  group  transactions  for 
purposes  of  the  foreign  sales  corporation 
(FSC)  administrative  pricing  methods 
and  clarify  that  the  foreign  source  limit 
for  a  FSC's  related  supplier  extends  to 
all  transactions  giving  rise  to  foreign 
trading  gross  receipts. 

/.  Grouping  Election  Deadline 

A.  Current  Temporary  Regulations 

Current  §  1.925(a)-lT(c)(8)  and 
§  1.925(b>-lT(b)(3)  permit  taxpayers 
annually  to  group  transactions  in 
applying  the  administrative  pricing 
(including  the  marginal  costing)  rules  to 
determine  FSC  benefits.  Current 
§  1.925(a)-lT(c)(8)(i)  requires  an 
election  to  group  to  be  evidenced  on  the 
FSC  income  tax  return  for  the  taxable 
year.  Current  §  1.925(a)-lT(e)(4) 
authorizes  taxpayera  to  file  amended 
returns  subsequently  (within  the  statute 
of  Umitations  period)  to  redetermine 
FSC  benefits  based  on  a  different 
grouping  of  transactions  than  that 
originally  elected.  Pursuant  to  this 
provision,  taxpayers  may  change  their 
grouping  basis,  or  change  from  a 
grouping  to  a  transaction-by-transaction 
basis.  The  IRS  and  the  Treasury  have 
become  increasingly  aware  of  taxpayers 
who,  through  the  use  of  sophisticated 
computer  programs,  substantially  revise 
their  transaction  groupings  just  prior  to 
the  expiration  of  the  statute  of 
limitations  and  many  years  after  the 
original  retiuns  were  filed.  These 
revised  groupings  typically  employ 
complex  estimating  techniques.  The 
recent  rise  in  this  practice  is  placing  a 
significant  burden  on  the  auditing 


process  and  is  creating  a  potential  for 
abuse. 

B.  Revised  Temporary  Regulations 

Under  §  1.925(a}-lT(c)(8Mi).  the 
election  to  group  must  be  made  on 
Schedule  P  of  the  FSC's  timely  filed 
U.S.  income  tax  return  (including 
extensions  thereof)  for  \he  taxable  year. 
No  untimely  or  amended  retimas  will  be 
allowed  to  elect  to  group,  to  change  a 
grouping  basis,  or  to  change  from  a 
grouping  basis  to  a  transaction-by- 
transaction  basis  for  such  year. 

Conforming  changes  and  cross- 
references  are  reflected  in  §  1.925(a)- 
lT(e)(4)  and  §  1.925(b)-lT(b)(3). 

The  regulations  apply  to  taxable  years 
beginning  after  December  31, 1997. 
There  is  also  a  transition  rule  providing 
that  the  regulations  also  apply  to  taxable 
years  beginning  before  January  1, 1998. 
.  For  these  taxable  years,  the  transition 
rule  allows  taxpayers  to  redetermine 
their  grouping  of  transactions  with 
respect  to  sudi  years  provided  such 
redetermination  is  made  no  later  than 
the  due  date  of  the  FSC's  timely  filed 
U.S.  income  tax  retvim  (including 
extensions  thereof)  for  its  first  taxable 
year  beginning  after  December  31, 1997. 

n.  Scope  of  Related  Supplier  Foreign 
Source  Limit 

A.  Current  Temporary  Regulations  and 
TRA97 

Section  927(e)(1)  provides  that 
"(ulnder  regulations,  the  income  of  a 
person  described  in  section  482  from  a 
transaction  giving  rise  to  foreign  trading 
gross  receipts  of  a  FSC  which  is  treated 
as  from  sources  outside  the  United 
States  shall  not  exceed  the  amount 
which  would  be  treated  as  foreign 
source  income  earned  by  such  person  if 
the  pricing  rule  under  section  994 
which  corresponds  to  the  rule  used 
under  section  925  with  respect  to  such 
transaction  applied  to  such 
transaction."  Transactions  giving  rise  to 
foreign  trading  gross  receipts  include 
qualifying  sales,  leases,  licenses  and 
services.  Current  §  1.927(e)-lT  restates 
the  section  927(e)(1)  rule  as  applicable 
on  "the  sale  of  export  property."  While 
the  statute  is  not  limited  to  export  sale 
transactions  in  that  it  apphes  to  any 
transaction  giving  rise  to  foreign  trading 
gross  receipts  of  a  FSC,  the  current 
regulation  might  be  interpreted  to  apply 
the  special  foreign  sourcing  limit  only  to 
sales  of  export  property. 

Section  1171  of  the  Taxpayer  ReUef 
Act  of  1997  (TRA  97)  amended  section 
927(a)(2)(B)  (virithout  any  inference 
intended  regarding  prior  law)  to  provide 
that  computer  software  Ucensed  for 
reproduction  abroad  is  included  within 
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the  definition  of  export  property  for 
purposes  of  the  FSC  provisions.  The 
amendment  applies  to  gross  receipts 
firom  computer  software  licenses 
attributable  to  periods  after  December 
31,  1997,  in  tax  years  ending  after  such 
date. 

In  light  of  TRA  97,  it  is  important  to 
clarify  the  scope  of  the  related 
supplier's  foreign  source  limit  under  the 
regulations.  This  clarification  needs  to 
be  implemented  immediately  in  order  to 
provide  clear  guidance  to  taxpayers, 
including  those  utilizing  the  TRA  97 
amendment  to  section  927(a)(2)(6). 

B.  Revised  Tnnporary  Regulations 

Under  §  1.927(e}-lT(a)(l),  the  related 
supplier's  foreign  source  limit  applies  to 
any  transaction,  including  but  not 
limited  to  any  sale,  lease,  Ucense  or 
service,  giving  rise  to  foreign  trading 
gross  receipts  of  a  FSC.  No  inference  is 
intended  regarding  the  scope  of 
application  of  the  prior  regulation. 

Conforming  changes  are  reflected  in 
§  1.927(e)-lT(a)(2)  and  (3).  Special  rules 
are  added  in  §  1.927(e)-lT(a)(3)(ii)  to 
clarify  how  the  corresponding  DISC 
transfer  pricing  rules  are  to  be  applied 
for  purposes  of  the  foreign  source  limit. 
Three  examples  set  forth  in  §  1.927(e)- 
lT(b)  illustrate  how  the  limit  is  applied 
under  different  transfer  pricing  methods 
and  for  different  types  of  transactions. 

The  regulations  apply  to  taxable  years 
beginning  after  December  31, 1997. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Elizabeth 
Beck  of  the  Office  of  the  Associate  Chief 
Counsel  (International).  Other  personnel 
from  the  IRS  and  Treasxiry  Department 
also  participated  in  the  development  of 
these  regulations. 

List  (rf^  Subjects  26  CFR  Fait  1 

Income  taxes.  Reporting  and 
recordkeeping  requirement. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  revising  the 
entries  for  sections  1.925(a)-lT  and 
1.925(b)-lT  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   •    * 

Section  1.925(a)-lT  is  also  issued 
imder  26  U.S.C.  925(b)(1)  and  (2)  and 
927(d)(2)(B). 

Section  1.925(b)-lT  is  also  issued 
under  26  U.S.C.  925(b)(1)  and  (2)  and 
927(d)(2)(B)*   *   * 

Par.  2.  Section  1.925(a)-lT  is 
amended  by: 

1.  Removing  the  last  sentence  of 
paragraph  (c)(8](i)  and  adding  five 
sentences  in  its  place. 

2.  Paragraph  (e)(4)  is  amended  by: 

a.  Removing  the  language  "or 
grouping  of  transactions"  from  the 
four^  sentence. 

b.  Adding  a  sentence  to  the  end  of  the 
paragraph. 

The  additions  read  as  follows: 

S 1 .92S<a)-lT    Temporary  Regulations; 
Transfer  pricing  rules  for  FSCs. 

(c)*  •  • 

(8)*   *  • 

(i)  *   •  *  The  election  to  group 
transactions  shall  be  evidenced  on 
Schedule  P  of  the  FSCs  timely  filed 
U.S.  income  tax  return  (including 
extensions  thereof)  for  the  taxable  year. 
No  untimely  or  amended  returns  will  be 
allowed  to  elect  to  group,  to  change  a 
grouping  basis,  or  to  change  bom  a 
grouping  basis  to  a  transaction-by- 
transaction  basis.  The  rules  of  the 
previous  two  sentences  of  this 
paragraph  (c)(8)(i)  are  applicable  to 
taxable  years  beginning  after  December 
31, 1997.  For  any  taxable  year  beginning 
t>efore  January  1, 1998,  for  which  a 
redetermination  is  otherwise 
permissible  under  paragraph  (e)(4)  of 
this  section  as  in  effect  for  taxable  years 
beginning  before  January  1, 1998,  a 
redetermination  of  grouping  of 
transactions  cannot  be  made  later  than 
the  due  date  of  the  FSC's  timely  filed 
U.S.  income  tax  return  (including 
extensions  thereof)  for  the  FSC's  first 
taxable  year  beginning  after  December 
31, 1997.  The  language  "or  grouping  of 
transactions"  is  removed  from  the 
fourth  sentence  of  paragraph  (e)(4)  of 
this  section,  applicable  to  taxable  years 
beginning  after  December  31, 1997. 

(e)*  *  • 
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(4)  *  *  *  For  the  election  to  group 
transactions  for  purposes  of  applying 
the  administrative  pricing  methods,  see 
paragraph  (c)(8)(i)  of  this  section. 

•        *        *        •        • 

Par.  3.  In  §  1.925(b)-lT,  paragraph 
(b)(3)(i)  is  amended  by  adding  at  the  end 
of  the  paragraph  the  following  sentence: 

§1.92S<b)-1T    Temporary  regulations; 
marginal  costing  rules. 


(b)*  *  • 

(3)  *  •  •  (i)  *  *  *  For  the  election  to 
group  transactions  for  purposes  of 
applying  the  administrative  pricing 
methods,  see  §1.925(a)-lT(c)(8)(i). 
*        *        •        •        • 

Par.  4.  Section  1.927(e)-lT  is  revised 
to  read  as  follows: 

§  1 .927(e)-1  T    Temporary  regulations; 
special  aourcinf  rule. 

(a)  Source  rules  for  related  persons — 
(1)  In  general.  The  income  of  a  person 
described  in  section  482  from  a 
transaction  giving  rise  to  foreign  trading 
gross  receipts  of  a  FSC  which  is  treated 
as  from  sources  outside  the  United 
States  shall  not  exceed  the  amoimt 
which  would  be  treated  as  foreign 
source  income  earned  by  such  perscm  if 
the  pricing  rule  under  section  994 
which  corresponds  to  the  rule  used 
imder  section  B25  with  respect  to  such 
transaction  applied  to  such  transaction. 
This  section  applies  to  any  transaction, 
including  but  not  limited  to  any  sale, 
lease,  license  or  service,  giving  rise  to 
foreign  trading  gross  receipts  of  a  FSC. 
This  special  sourcing  rule  also  applies 
if  the  FSC  is  acting  as  a  commission 
agent  for  the  related  supplier  with 
respect  to  the  transaction  described 
above  which  gives  rise  to  foreign  trading 
gross  receipts  and  the  transfer  pricing 
rules  of  section  925  are  used  to 
determine  the  commission  payable  to 
the  FSC.  No  limitation  results  under  this 
section  with  respect  to  a  transaction  to 
which  the  section  482  pricing  rule 
under  section  925(a)(3)  applies. 

(2)  Grouping  of  transactions.  If,  for 
purposes  of  determining  the  FSC's 
profits  under  the  administrative  pricing 
rules  of  sections  925(a)(1)  and  (2), 
grouping  of  transactions  under 

§  1.925(a)-lT(c)(8)  was  elected,  the  same 
grouping  shall  be  used  for  making  the 
determinations  under  this  special 
sourcing  rule. 

(3)  Corresponding  DISC  pricing 
rules — (i)  In  general.  For  purposes  of 
this  section- 
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(A)  The  DISC  gross  receipts  pricing 
rule  of  section  994(a)(1)  corresponds  to 
the  gross  receipts  pricing  rule  of  section 
925(a)(1); 

(B)  The  DISC  combined  taxable 
income  pricing  rule  of  section  994(a)(2) 
correspbnds  to  the  combined  taxable 
income  pricing  rule  of  section  925(a)(2); 
and 

(C)  The  DISC  section  482  pricing  rule 
of  section  994(a)(3)  corresponds  to  the 
section  482  pricing  rule  of  section 
925(a)(3). 

(ii)  Special  rules.  For  piuposes  of  this 
section — 

(A)  The  DISC  pricing  rules  of  section 
994(a)(1)  and  (2)  shall  be  determined 
without  regard  to  export  promotion 
expenses; 

iB)  Qualified  export  receipts  under 
section  994(a)(1)  and  (2)  shall  be 
deemed  to  be  an  amount  equal  to  the 
foreign  trading  gross  receipts  arising 
from  the  transaction;  and 

(C)  Combined  taxable  income  for 
purposes  of  section  994(a)(2)  shall  be 
deemed  to  be  an  amount  equal  to  the 
combined  taxable  income  for  purposes 
of  section  925(a)(2)  arising  from  the 
transaction. 

(b)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  1.  (i)  R  and  F  are  calendar  year 
taxpayers.  R,  a  domestic  manu&cturing 
company,  owns  all  the  stock  of  F.  which  is 
a  FSC  acting  as  a  commission  agent  for  R.  For 
the  taxable  year,  R  and  F  used  the  combined 
taxable  income  pricing  rule  of  section 
925(a)(2).  For  the  taxable  year,  the  combined 
taxable  income  of  R  and  F  is  $100  from  the 
sale  of  export  property,  as  defined  in  section 
927(a),  manuractured  by  R  using  production 
assets  located  in  the  United  States.  Title  to 
the  export  property  passed  outside  of  the 
United  States. 

(ii)  Under  section  925(a)(2),  23  percent  of 
the  SlOO  combined  taxable  income  of  R  and 
F,  that  is  S23,  is  allocated  to  F  and  the 
remaining  $77  is  allocated  to  R.  Absent  the 
special  sourcing  rule,  under  section  863(b) 
the  S77  income  allocated  to  R  would  be 
sourced  $38.50  U.S.  source  and  $38.50 
foreign  source.  Under  the  special  sourcing 
rule,  the  amount  of  fravign  source  income 
earned  by  a  related  suppuer  of  a  FSC  shall 
not  exceed  the  amount  that  would  result  if 
the  corresponding  DISC  pricing  rule  applied. 
The  DISC  combined  taxable  income  pricing 
rule  of  section  994(a)(2)  corresponds  to  the 
combined  taxable  income  pricing  rule  of 
section  925(a)(2).  Under  section  994(a)(2), 
$50  of  the  combined  taxable  income  ($100  x 
.50)  would  be  allocated  to  the  DISC  and  the 
remaining  $50  would  be  allocated  to  the 
related  supplier.  Under  section  863(b).  the 
$50  income  allocated  to  the  DISC'S  related 
supplier  would  be  sourced  $25  U.S.  source 
and  $25  foreign  source.  Accordingly,  under 
the  special  sourcing  rule,  the  foreign  source 
income  of  R  shall  not  exceed  $25. 

Example  2.  (i)  Assume  the  same  facts  as  in 
Example  1  except  that  the  combined  taxable 


income  arises  from  the  licensing  of  the 
copyright  rights  in  computer  software  for  use 
outside  of  the  United  States  and  that  R 
developed  the  computer  software  in  the 
United  States. 

(ii)  Under  section  925(a)(2),  23  percent  of 
the  $100  combined  taxable  income  of  R  and 
F,  that  is  $23,  is  allocated  to  F  and  the 
remaining  $77  is  allocated  to  R.  Absent  the 
special  sourcing  rule,  under  section  862(a)(4) 
the  %77  income  allocated  to  R  would  be 
sourced  $77  foreign  source  in  its  entirety. 
Under  the  special  sourcing  rule,  the  amount 
of  foreign  source  income  earned  by  a  related 
supplier  of  a  FSC  shall  not  exceed  the 
amount  that  would  result  if  the 
corresponding  DISC  pricing  rule  applied.  The 
DISC  combined  taxable  income  pricing  rule 
of  section  994(a)(2)  corresponds  to  the 
combined  taxable  income  pricing  rule  of 
section  925(a)(2).  Under  section  994(a)(2), 
$50  of  the  combined  taxable  income  ($100  x 
.50)  would  be  allocated  to  the  DISC  and  the 
remaining  $50  would  be  allocated  to  the 
related  supplier.  Under  section  862(a)(4),  the 
$50  income  allocated  to  the  DISC'S  related 
supplier  would  be  sourced  $50  foreign  source 
in  its  entirety.  Accordingly,  under  the  special 
sourcing  rule,  the  foreign  source  income  of  R 
shall  not>exceed  $50. 

Example  3.  (i)  Assume  the  same  facts  as  in 
Example  1  except  that  R  and  F  used  the  gross 
receipts  pricing  rule  of  section  925(a)(1).  In 
addition,  for  the  taxable  year  foreign  trading 
gross  receipts  derived  &x>m  the  sale  of  the 
export  property  are  $2,000. 

(ii)  Under  section  925(a)(1),  1.83  percent  of 
the  $2,000  foreign  trading  gross  receipts,  that 
is  $36.60,  is  allocated  to  F  and  the  $63.40 
remaining  combined  taxable  income  ($100 — 
$36.60)  is  allocated  to  R.  Absent  the  special 
sourcing  rule,  under  section  863(b)  the 
$63.40  income  allocated  to  R  would  be 
sourced  $31.70  U.S.  source  and  $31.70 
foreign  source.  Under  the  special  sourcing 
rule,  the  amount  of  foreign  source  income 
earned  by  a  related  supplier  of  a  FSC  shall 
not  exceed  the  amount  that  would  result  if 
the  corresponding  DISC  pricing  rule  applied. 
The  DISC  gross  receipts  pricing  rule  of 
section  994(a)(1)  corresponds  to  the  gross 
receipte  pricing  rule  of  section  925(a)(1). 
Under  section  994(a)(1),  $80  ($2,000  x  .04) 
would  be  allocated  to  the  DISC  and  the  $20 
remaining  combined  taxable  income  would 
be  allocated  to  the  related  supplier.  Under 
section  863(b),  the  $20  income  allocated  to 
the  DISC'S  related  supplier  would  be  sourc»d 
$10  U.S.  source  and  $10  foreign  source. 
Accordingly,  under  the  special  sourcing  rule, 
the  foreign  source  income  of  R  shall  not 
exceed  $10. 

(c)  Effective  Date.  The  rules  of  this 
section  are  applicable  to  taxable  years 
beginning  after  December  31, 1997. 
Michael  P.  Doian, 
Deputy  Commissioner  of  Internal  Revenue. 

Approved:  February  20, 1998. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  98-5128  Filed  3-2^8;  8:45  am) 

BILUNQ  CODE  4830-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  870 
RIN  1029-AB93 

AtMndoned  Mine  Land  Reclamation 
Fund  Reauttiorization  Implementation 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Final  rule. 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  is 
removing  its  regulation  at  30  CFR 
870.17.  The  regulation  concerns  the 
scope  of  audits  conducted  in  connection 
with  OSM's  abandoned  mine  land 
reclamation  program. 

EFFECTIVE  DATE:  The  removal  of  the 
audit  regulation  at  30  CFR  870.17  is 
effective  on  April  2, 1998. 
»=0R  FURTHER  INFORMATION  CONTACT: 
Jim  Krawchyk,  Division  of  Comphance 
Management,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center.  Pittsburgh,  PA  15220. 
Telephone  412-921-2676,  E- 
mail:jkrawchy@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Final  Rule  and  Comments 
m.  Procedural  Matters 

I.  Background 

On  November  5, 1990,  the  President 
signed  into  law  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  PubUc  Law 
101-508.  Included  in  this  law  was  the 
Abandoned  Mine  Reclamation  Act  of 
1990  (AMRA)  which  amended  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  30 
U.S.C.  1201  etseq.  On  May  31. 1994. 
OSM  published  final  regulations  in  the 
Federal  Register  (59  FR  28136) 
implementing  the  provisions  of  AMRA. 
The  final  regulations  included  a 
revision  of  30  CFR  870.17  which 
specifies  who  may  conduct  audits  and 
whose  records  may  be  examined.  The 
revision,  utilizing  the  authority  in 
sections  201(c),  402(d)(2)  and  413(a)  of 
SMCRA.  expanded  the  scope  of  section 
870.17  to  cover  the  records  of  all 
persons  involved  in  a  coal  transaction, 
including  permittees,  operators,  brokers, 
purchasers,  and  persons  operating 
preparation  plants  and  tipples,  and  any 
recipient  of  royalty  payments  from  the 
coal  mining  operation. 

In  July  1994,  the  National  Coal 
Association  and  the  American  Mining 
Congress,  predecessor  organizations  of 
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the  National  Mining  Association  (NMA), 
flled  suit  challenging  the  regulations 
promulgated  by  OSM,  specifically  the 
scope  of  30  CFR  870.17.  On  July  23, 
1996,  in  NatiomJMining  Ass'n  v.  U.S. 
Department  ofUK»interior,  No.  94-1642 
(D.D.C.),  the  United  States  District  Court 
for  the  District  of  Columbia  ruled  in 
favor  of  OSM.  The  NMA  appealed  the 
district  court's  decision  to  the  United 
States  Court  of  Appeals  for  the  District 
of  Coliunbia.  After  the  parties  engaged 
in  court-ordered  mediation,  the 
Department  of  Justice,  upon  OSM's 
request,  filed  a  motion  to  hold  the  case 
in  abeyance  pending  new  rulemaking  to 
resolve  the  issues  in  dispute  and  the 
U.S.  Court  of  Appeals  granted  the 
motion. 

On  June  3, 1997  (62  FR  30232),  OSM 
published  in  the  Federal  Bwgistra 
notice  that  it  was  suspending  30  CFR 
870.17.  During  the  period  of  suspension, 
OSM  continumi  to  conduct  audits  of 
operators  of  surface  coal  mining 
operations,  as  necessary,  imder  the 
provisions  of  section  402(d)(2)  or 
SMCRA,  and  30  CFR  870.16. 

After  further  examination  of  the 
matter,  OSM  piji>li8hed  a  propoaal  in 
the  Fed«^  Regialer  on  September  10, 
1997  (62  FR  47617)  to  mnove  section 
870.17.  The  proposal  was  open  for 
public  comment  until  November  10, 

1997. 

n.  DiiciiMioii  of  Final  Kule 

In  this  final  rule  OSM  is  removing 
section  870.17.  In  the  above  previously 
referenced  litigation,  the  NMA  raised 
concerns  over  the  scope  of  this 
regulation.  The  District  Court  upheld 
OSM's  final  rule  and  granted  summary 
judgment  in  favor  of  ousfandants.  While 
the  District  Court  acknowledged  that 
"%  1232(dM2)  does  not  provide  authority 
for  audits  or  inspections  of  those  not 
directly  regulated  under  SMCRA,"  it 
nevertheleas  upheld  OSM's  rule  (m  the 
ground  that  the  agency  has  authority 
under  SMCRA 's  general  rulemaking 
provisions  to  authorize  "broader  audits 
and  record  inspections"  than  those 
covered  by  S  1232(d)(2). 

The  NMA  claimed  that  the  court  erred 
and  appealed.  The  NMA  stated  that  both 
OSM  and  the  District  Court  are  reqiured 
to  give  effect  to  Congress'  clearly 
expressed  intent  to  limit  the  Secretary's 
audit  authority  to  the  persons  already 
"subject  to"  Title  IV— i.e.,  coal  mine 
operators.  The  NMA  alleged  further  that 
SMCRA's  general  rulemaking  provisions 
do  not  give  OSM  authority  to  assert 
audit  Jurisdiction  broader  in  scope  than 
that  expressly  provided  for  in  the  Act. 

The  NMA  also  alleged  that  OSM's 
interpretation  contravenes  the  Fourth 
Amendment  of  the  Constitution  by 


subjecting  persons  other  than  siuface 
coal  mining  operators  to  warrantless 
searches  of  "all  books,  papers,  and  other 
documents." 

Although  OSM  does  not  agree  with  all 
the  arguments  made  by  the  NMA,  it 
does  recognize  the  serious  natiue  of  the 
issues  raised.  OSM  also  understands 
that  the  general  audit  authority  is  still 
specified  in  section  402(c)  of  SMCRA, 
and  that  it  has  broad  administrative 
authority  granted  under  section  201(c) 
of  SMCRA.  Accordingly,  OSM  does  not 
believe  that  the  withdrawal  will  hinder 
its  audit  or  collection  efforts. 

Congress  specifically  directed  the 
agency  to  "conduct  such  audits  of  coal 
production  and  the  payment  of  fees 
under  [Title  IV]  as  may  be  necessary  to 
ensure  full  compliance  with  the 
provisions  of  this  title."  30  U.S.C 
1232(d)(2).  The  agency  will  carry  out 
this  legislative  mandate,  as  it  is  set  out 
in  section  402(d)(2)  of  SMCRA. 

Comments  Received 

Two  parties  commented  on  the 
proposed  rule,  agreeing  with  the  • 
proposal  for  removal.  However,  both 
parties  raised  some  concerns. 

First,  they  pointed  out  that  the 
preamble  to  the  proposed  rule  in  section 
m  was  somewnat  confusing,  stating  that 
OSM  was  "not  proposing  to  move 
section  870.17."  This  was  a 
typographical  error  by  the  Federal^ 
Regialerr  which  published  a  correction 
notice  on  Tuesday,  November  18, 1997 
(62  FR  61985).  The  line  should  have 
read  that  OSM  is  "now  proposing  to 
remove  section  870.17."  Althou^  other 
segments  of  the  original  publication 
made  it  clear  that  we  were  proposing  a 
removal,  we  regret  that  this  error  was 
made. 

Second,  the  commenters  were 
concerned  about  a  passage  stating  that 
Congress  spedficaUy  directed  OSM  to 
conduct  sitch  audits  of  coal  production 
and  the  payments  of  AML  fees  as  may 
be  necessary  to  ensure  fiill  compliance 
with  the  provisions  of  Title  IV.  The 
commenters  stated  that  OSM  should 
clarify  its  intent  through  this  rule  to 
limit  audits  to  only  operators  of  coal 
mining  operations.  As  we  have  stated 
above.  OSM  will  conduct  its  audits  in 
conformance  with  the  provisions  of 
section  402(d)(2)  of  SMCRA.  That 
section  provides  for  the  Secretary  to 
conduct  audits  of  any  surface  coal 
mining  and  reclamation  opmation, 
inclu(Ung  without  limitation,  tipples 
and  preparaticm  plants,  as  may  be 
necessary  in  the  judgment  of  the 
Secretary  to  oisure  full  and  complete 
payment  of  fees  under  this  title.  While 
OSM's  audit  authority  may  be  limited  to 
those  persons  subject  to  the  provisions 


of  SMCRA,  OSM  intends  to  continue  to 
seek  voluntary  information  from  a 
variety  of  sources  so  that  it  may  meet  its 
mandatory  responsibility  to  ensure  full 
and  complete  payment  of  the  fees.  The 
Secretary  is  also  provided 
administrative  subpoena  authority  in 
section  201(c)  of  SMCRA.  OSM  intends 
to  utilize  this  authority  if  the  need  arises 
to  obtain  information  for  determining 
compliance,  but  will  restrict  audits  to 
those  entities  covered  in  the  law. 

m.  Procedural  Matters 

Effect  on  State  Programs 

The  withdrawal  of  this  rule  will  have 
no  effsct  on  State  or  tribal  AML 
programs.  Collection  of  the  AML 
reclamation  fse  is  a  purely  Federal 
responsibility. 

Paperwork  Reduction  Act 

This  rule  withdrawal  does  not  contain 
collections  of  information  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 

Executive  Order  12866 

This  final  rule  is  not  considered 
significant  under  the  criteria  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  ttie  Office  of  Management 
and  Budget 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C  601  et  seq.,  ceitifiea  that 
this  rule  withdrawal  does  not  have  a 
significant  eaonomic  effect  on  a 
substantial  niunber  of  small  entities  for 
the  same  reaaon  that  the  promulgatian 
of  the  rule  in  1994  did  not  have  such  an 
impact  The  particular  {wovision  being 
withdrawn  governs  the  scope  of  audits 
conducted  by  OSM  and  Mrill  have  no 
economic  impact  on  small  entities. 

Executive  Order  12988  on  Civil  Justice 
Reform         | 

The  Deparonent  of  the  Interior  has 
determined  that  this  rule  withdrawal 
meets  the  reouirements  of  sections  3(a) 
and  3(b)(2)  of  Executive  Order  12988. 
Qvil  Justice  Reform. 

Unfunded  Mandates  Reform  Act 

The  removal  action  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  yeer  on  any  govenunmtal  entity 
or  the  private  sectw. 

National  Enviroiunental  Policy  Act 

This  rule  withdrawal  has  been 
reviewed  by  OSM.  and  it  has  been 
determined  to  be  categorically  excluded 
from  the  National  Enviranmoital  Policy 
Act  (NEPA)  process  in  accordance  with 
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the  Departmental  Manual  516  DM  2, 
Appendix  1.10. 

Author:  The  principal  author  of  this 
rule  withdrawal  is  Jim  Krawchyk,  Office 
of  Surface  Mining,  U.S.  Department  of 
the  Interior,  3  Parkway  Center, 
Pittsburgh,  PA  15220. 

List  (tf  Subjects  in  30  CFR  Part  870 

Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Undeiground  mining. 

Dated:  Febniaiy  18, 1998. 
SyhrU  V.  Baca. 

Deputy  Assistant  Secretary  for  Land  and 
Minerals  Management. 

For  the  reasons  set  forth  in  the 
preamble,  30  CFR  part  870  is  being 
amended  as  set  forth  below. 

PAI^r  870— ABANDONED  MINE 
RECLAMATION  FUND-FEE 
COLLECTION  AND  COAL 
PRODUCTION  REPORTING 

1.  The  authority  citation  for  part  870 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended;  and  Pub.  L.  lGO-34. 

§870.17   [Removed] 

2.  Section  870.17  is  removed. 

(PR  Doc.  98-5391  Filed  3-2-98;  8:45  am] 

BILUNQ  CODE  4110-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  916 

[SPATS  No.  KS-017-FOR] 

Kansas  Regulatory  Program  and 
Abandoned  Mine  Land  Reclaination 
Plan 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACnON:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Kansas  regulatory 
program  and  abandoned  mine  land 
reclamation  plan  (hereinafter  referred  to 
as  the  "Kansas  program")  under  the 
Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Kansas  proposed  revisions  to  and 
additions  of  regulations  pertaining  to 
commimications,  petitions  to  initiate 
rulemaking,  notice  of  citizen  suits, 
preparation  and  submission  of  reports 
by  the  permittee,  definitions,  permit 
applications,  administrative  hearing 
procedures,  dvil  penalties,  permit 


review,  permit  revision,  permit 
renewals,  permit  transfers,  assignments, 
and  sales,  permit  conditions,  permit 
suspension  or  revocation,  termination  of 
jurisdiction,  exemption  for  coal 
extraction  incident  to  government- 
financed  highway  or  other  construction, 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals,  coal 
exploration,  bonding  procedures, 
performance  standards,  revegetation, 
interim  performance  standards, 
underground  mining,  small  operator 
assistance  program,  lands  unsuitable  for 
surfeoe  mining,  training,  certification, 
and  responsibiUties  of  blasters  and 
operators,  employee  financial  interests, 
inspection  and  enforcement,  eUgible 
lands  and  water,  reclamation  project 
evaluation,  consent  to  entry,  liens, 
appraisals,  contractor  responsibiUty, 
exclusion  of  certain  noncoal 
reclamation  sites,  and  abandoned  mine 
land  reclamation  plan  reports.  The 
amendment  is  intended  to  revise  the 
Kansas  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
EFFECTIVE  DATE:  March  3,  1998. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Russell  W.  Fnun,  Mid-Continent 
Regional  Coordinating  Center,  Office  of 
Surface  Mining,  Alton  Federal  Building, 
501  Belle  Street,  Alton,  Illinois  62002, 
Telephone:  (618)  463-6460. 
SUPPLBMENTARY  rNFORMATION: 

I.  Background  on  the  Kansas  Program 

II.  Submission  of  the  Proposed  Amendment 
ni.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Detenninations 

L  Background  on  the  Kansas  Program 

The  Secretary  of  the  Interior 
conditionally  approved  the  Kansas 
regulatory  program  on  January  21, 1981, 
and  the  Kansas  abandoned  mine  land 
reclamation  plan  on  February  1, 1982. 
General  backgroimd  information  on  the 
Kansas  regulatory  program  and  the 
Kansas  abandoned  mine  land 
reclamation  plan,  including  the 
Secretary's  hidings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5892]  and 
the  February  1, 1982,  Federal  Register 
(47  FR  4513),  respectively.  Subsequent 
actions  concerning  Kansas'  program  and 
program  amendments  can  be  found  at 
30  CFR  916.10,  916.12,  916.15,  916.16, 
916.20,  and  916.25. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  7, 1997 
(Administrative  Record  No.  KS-615), 
Kansas  submitted  a  proposed 
amendment  to  its  program  piu-suant  to 


SMCRA.  Kansas  submitted  the  proposed 
amendment  at  its  own  initiative. 

OSM  announcad  receipt  of  the 
proposed  amendment  in  the  Jime  4, 
1997.  Federal  Register  (62  FR  30535) 
and  in  the  same  document  opened  the 
pubhc  comment  period  and  provided  an 
opportimity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment.  "The  public 
comment  period  closed  on  July  7, 1997. 
Because  no  one  requested  a  pubhc 
hearing  or  meeting,  none  was  held. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
K.A.R  47-2-53,  definition  for 
regulatory  authority;  K.A.R  47-2- 
75(6)(A),  definition  for  director;  K.A.R 
47-3-42(a)(49)(B)  and  (a)(49)(E), 
procedures  for  challenging  ownership  or 
control  Unks  shown  in  AVS;  K.A.R.  47- 
3-42(a)(50)(E).  standards  for  challenging 
ownership  or  control  links  and  the 
status  of  violations;  K.A.R.  47-5- 
5a(c)(4)(D),  review  of  waiver 
determination;  K.A.R.  47-5- 
5a(c)(6)(C)(i)  and  (c)(6)(E),  summary 
disposition;  K.A.R.  47-6-4(c),  permit 
transfers,  assignments,  and  sales;  K.A.R 
47-6-8Cb),  termination  of  jurisdiction; 
K.A.R.  47-6-9(b)(3),  exemption  for  coal 
extraction  incident  to  government- 
financed  highway  or  other  construction; 
K.A.R  47-6-10{b)(4).  exemption  for 
coal  extraction  incidental  to  the 
extraction  of  other  minerals;  K.A.R.  47- 
7-2(b)(6)  and  (b)(8).  coal  exploration; 
K.A.R.  47-8-9(a)(l)  and  (b)(8),  bonding 
procedures;  K.A.R  47-9-l(c), 
performance  standards — surface  mining 
activates;  K.A.R.  47-9-l(c)(17)  and 
(e)(17).  use  of  explosives:  general 
requirements;  K.A.R.  47-9-l(c)(35), 
backfilling  and  grading:  time  and 
distance  requirements;  K.A.R  47-9- 
l(j)(9),  substitution  of  Kansas  terms  for 
Federal  terms  in  30  CFR  Parts  816  and 
817;  K.A.R  47-16-1,  eligible  lands  and 
water;  K.A.R.  47-16-6(d).  hens;  K.A.R 
47-16-9(a),  contractor  responsibility; 
K.A.R.  47-16-10(b)(l).  exclusion  of 
certain  noncoal  reclamation  sites;  and 
K.A.R  47-16-11  (a)(2)(A)  and  (b)(2)(A), 
reports.  OSM  notified  Kansas  of  the 
concerns  by  letter  dated  October  8, 1997 
(Administrative  Record  No.  KS-615.5). 

By  letter  dated  November  14, 1997 
(Administrative  Record  No.  KS-615.6), 
Kansas  responded  to  OSM's  concerns  by 
submitting  explanatory  information  and 
revisions  to  its  proposed  program 
amendment.  Kansas  proposed 
additional  revisions  and  additions  to 
K.A.R  47-2-53,  definition  for 
regulatory  authority;  K.A.R.  47-2- 
75a(6)(A),  definition  for  director;  K.A.R. 
47-3-42(a)(49)(A).  (a)(49)(D)  and 
(a)(49)G),  procedures  for  challenging 
ownership  or  control  links  shown  in 
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AVS:  ICA.R.  47-3-42(a)(50)(E), 
standards  for  challenging  ownership  or 
control  links  and  the  status  of 
violations;  K.A.R.  47-5-5a(c){4)P). 
review  of  waiver  determination;  K.A.R. 
47-5-5a  (c)(6)(C)(i)  and  (E),  summary 
disposition;  K.A.R.  47-6-4(c),  permit 
transfers,  assignments,  and  sales;  ICA.R. 
47-6-8(b),  termination  of  jurisdiction; 
K.A.R.  47-6-9(b)(3),  exemption  for  coal 
extraction  incident  to  government- 
financed  highway  or  othw  construction; 
ICA.R.  47-7-2(b)(6)  and  (b)(8).  coal 
exploration:  K.A.R.  47-A--9(a)(l)  and 
(bHS),  bonding  procedures;  KA.R.  47- 
9-l(c),  performance  standards — surface 
mining  activities;  ICA.R.  47-9-1  (c)(l  7) 
and  (e)(17),  use  of  explosives:  general 
requirements;  K.A.R.  47-9-l(c)(35), 
backfilling  and  grading:  time  and 
distance  requirements;  ICA.R.  47-9- 
l(jM9).  substitution  of  Kansas  terms  for 
Federal  terms  in  30  CFR  parts  816  and 
817;  K.A.R.  47-16-1,  eligible  lands  and 
water  K.AJL  47-16-6(d),  liens;  ICAJL 
47-16-9(a),  contractor  responsibility; 
K.A.R.  47-16-10(b)(l),  exclusion  of 
certain  noncoal  reclamation  sites;  and 
ICA.R.  47-16-11,  reports. 

In  addition,  via  the  facsimile  machine 
on  December  31. 1997  (Administrative 
Record  No.  KS-615.7).  OSM  notified 
Kansas  of  additional  concerns  regarding 
its  November  14. 1997,  response.  These 
concerns  involved  typographical  errors  . 
at  Kj\.R.  47-3-41(a)(49)(G),  procedures 
for  challenging  owmership  or  control 
links  shown  in  AVS;  ICA.R.  47-9- 
l(c)(35)(a),  backfilling  and  grading:  time 
and  distance  requirements,  and  K.A.R. 
4  7-1 6-1 1(a),  reports.  Kansas  responded 
to  the  concerns  by  correcting 
typographical  errors  in  a  letter  dated 
Decemb(Br  31, 1997  (Administrative 
Records  No.  KS-615.8). 

Based  upon  the  additional 
explanatory  information  and  revisions 
to  the  proposed  program  amendment 
submitted  by  Kansas,  OSM  reopened  the 
public  comment  period  in  the  January 
20. 1998,  Federal  Register  (63  FR  2916). 
The  public  comment  period  closed  on 
February  4. 1998. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Kansas  Regulatory  Progmm 

A.  Regulations  Proposed  for  Deletion  or 
Revocation 

1.  K.A.R.  47-1-1.  Title.  Kansas 
proposed  to  revoke  this  section  that 
states  these  rules  shall  be  known  as 
rules  of  practice  and  procedures  of  the 


siirface  mining  section  of  the  Kansas 
department  of  health  and  environment 
The  Director  is  approving  the  revocation 
of  this  section  bcK:ause  it  will  not  render 
the  Kansas  regulations  less  effective 
than  the  Federal  regulations. 

2.  Kj\.R.:  47-1-4,  Sessions.  Kansas 
proposed  to  revoke  this  section 
regarding  special  meetings  scheduled  by 
the  surface  mining  section  chief  with 
the  approval  of  the  Secretary  of  the 
Kansas  department  of  health  and 
environment.  The  Director  is  approving 
the  revocation  of  this  section  because 
there  is  no  counterpart  Federal 
regulation  and  the  revocation  will  not 
render  the  Kansas  regulations  less 
effective  than  the  Federal  regulations. 

3.  K.R.  47-1-10.  General  Notice 
Requirement.  Kansas  proposed  to 
revoke  this  section  regarding  notice  of  . 
scheduled  sxuface  mining  section 
meetings.  The  Director  is  approving  the 
revocation  of  this  section  because  there 
is  no  counterpart  Federal  regulation  and 
the  revocation  will  not  render  the 
Kansas  regulations  less  effective  than 
the  Federal  regulations. 

4.  K.A.R.  47-2-14.  Definition  of 
Complete  and  Accurate  Application. 
Kansas  proposed  to  delete  its  definition 
of  "complete  and  accurate  application." 
The  Director  previously  approved  this 
deletion  (See  58  FR  32847,  ]\me  14. 
1993). 

5.  ICA.R.  47-3-42(a)(15).  Land  Use 
Information.  Kansas  proposed  to  delete 
its  adoption  by  reference  of  30  CFR 
779.22,  land  use  information.  The 
Director  is  approving  this  deletion 
because  OSM  deleted  30  CFR  779.22 
from  the  Federal  regulations  in  its 
entirety  (See  59  FR  27932.  May  27, 
1994). 

6.  K.A.R.  47-4-14a(b)(2),  Definition  of 
Person.  Kansas  proposed  to  delete  its 
definition  of  "person."  The  Director  is 
approving  the  deletion  of  this  definition 
because  Kansas  proposed  to  adopt  by 
reference  the  Federal  definition  of 
"person"  at  30  CFR  700.5.  This 
proposed  adoption  by  reference  can  be 
found  at  ICA.R.  47-2-75(a). 

7.  K.A.R.  47-4-14a(d)(4)(G)  and 
(d)(5)(B)(i),  Formal  Hearings— 
Prehearing  Conference.  Kansas 
proposed  to  delete  the  above  paragraphs 
regarding  prehearing  conferences.  These 
regulations  would  allow  a  prehearing 
conference  to  be  converted,  without 
further  notice,  into  a  conference  hearing 
or  a  siunmary  proceeding  for  disposition 
of  the  matter  or  conversion  of  the 
proceeding  to  another  type.  The  Director 
previously  approved  the  deletion  of 
these  provisions  (See  58  FR  32847,  June 
14,  1993). 

8.  K.A.R.  47-4-l4a(d)(17)(C),  Formal 
Hearings — Orders.  Kansas  proposed  to 


delete  the  above  paragraph  regarding 
formal  hearings.  This  regulati(m  would 
allow  Kansas  to  take  immediate  action 
to  protect  the  public  interest  in 
accordance  with  K.A.R.  47-4-14a(f), 
Emergency  Proceedings.  The  Director 
previously  approved  the  deletion  of  this 
provision  (See  58  FR  32847,  June  14, 
1993). 

9.  kj\.R.  47-4-140(6).  Conference 
Hearing.  Kansas  propmed  to  driete  the 
above  paragraph  regarding  conference 
hearings,  l^is  regulation  would  allow 
Kansas  to  hold  these  hearings  if  their 
use  does  not  violate  any  provision  of 
law  and  where  there  is  a  matter  in 
which  there  is  no  disputed  issue  of 
material  fact  or  there  is  a  disputed  issue 
of  material  fact  and  the  parties  asree  to 
a  hearing.  The  Director  previously 
approved  the  deletion  of  this  provision 
(See  58  FR  32847,  June  14, 1993). 

10.  ILAJi.  47-4-14a(f).  Eniergency 
Proceedings.  Kansas  proposed  to  delete 
the  above  paragraph  regarding 
emergency  proceedings.  This  regulation 
would  allow  Kansas  to  have  these 
proceedings  in  a  situation  involving  an 
immediate  danger  to  the  public  health, 
safety  or  weUive  requiring  immediate 
state  agency  action  or  as  otherwise 
provided  by  law.  The  Director 
previously  approved  the  deletion  of  this 
provision  (See  58  FR  32847,  June  14, 
1993). 

11.  ICA.R.  47-4-14a(g).  Summary 
Proceedings.  Kansas  proposed  to  delete 
the  above  paragraph  regarding  summary 
proceedings.  This  regulation  would 
allow  Kansas  to  have  these  proceedings 
if  their  use  does  not  violate  any 
provision  of  law  and  the  protection  of 
the  public  interest  does  not  require  the 
state  agency  to  give  notice  and  an 
opportunity  to  participate  to  persons 
other  than  the  parties.  The  Dh«ctor 
previously  approved  the  deletion  of  this 
provision  (See  58  FR  32847,  June  14. 
1993). 

12.  K.AJt.  47-13-4,  Training  and 
Certification  of  Blasters.  Kansas 
proposed  to  delete  paragraphs  (b)(2)  and 
(b)(3)  of  this  section.  The  Director 
previously  approved  these  deletions 
(See  59  FR  28769,  June  3, 1994). 

B.  Regulations  With  Editorial  Changes 

Kansas  proposed  nonsubstantive 
wording  changes,  paragraph  notation 
changes,  citation  corrections,  and  other 
editorial  changes  in  the  following 
sections  of  the  K.A.R.:  47-1-3, 
commimication;  47-1-8,  petitions  to 
initiate  rulemaking;  47-1-9,  notice  of 
citizen  suits.  47-1-11,  permittee 
preparation  and  submission  of  reports; 
47-2-21,  definition  of  employee;  47-2- 
53,  definition  of  regulatory  authority  or 
state  regulatory  authority;  47-2-53a, 
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definition  of  regulatory  program;  47-2- 
58,  definition  of  significant,  imminent 
environmental  harm  to  land,  air  or 
water  resources:  47-2-64,  definition  of 
state  act;  47-2-67,  definition  of  surety 
bond;  47-2-74,  definition  of  public 
road;  47-2-75,  definitions;  47-3-1, 
application  for  mining  pwrmit;  47-3-2, 
application  for  mining  permit;  47-3-3a, 
application  for  mining  permit — ^maps; 
47-3-42,  application  for  mining  permit; 
47— 4-14a,  administrative  hearing 
procedure;  47-4-15,  administrative 
hearings — discovery;  47-4-16,  interim 
orders  for  tempoiary  relief;  47-4-17, 
administrative  hearings — award  of  costs 
and  expenses;  47-5-5a,  dvil  penalties; 
47-5-16,  final  assessment  and  payment 
of  civil  penalty;  47-6-1,  permit  review; 
47-6-2,  permit  revision;  47-6-3,  permit 
renewals;  47-6-4,  permit  transfers, 
assignments,  and  sales;  47-6-6,  permit 
conditions;  47—6—7,  permit  suspension 
or  revocation;  47-6-8,  termination  of 
jurisdiction;  47-6-9,  exemption  for  coal 
extraction  incident  to  government- 
financed  highway  or  other  construction; 
47-6-10,  exemption  for  coal  extraction 
incidental  to  the  extraction  of  other 
minerals;  47-7-2,  coal  exploration;  47- 
8-9,  bonding  procedures;  47-6-11,  use 
of  forfeited  bond  funds;  47-^1, 
performance  standards;  47-9-2, 
revegatation;  47  0  4,  intoim 
performance  standards;  47-10-1, 
undeigroimd  mining;  47-11-8,  small 
operator  assistance  program;  47-12-4, 
lands  unsuitable  for  surJEace  mining;  47- 
13-4,  training  and  certification  of 
blasters;  47-13-5,  responsibiUties  of 
operators  and  blasters-in-charge;  47-13- 
6,  training;  47-14-7,  employee  financial 
interests;  47-15-la,  inspection  and 
enforcement;  47-15-3,  lack  of 
information — inabiUty  to  comply;  47- 
15-4,  injunctive  relief;  47-15-7,  state 
inspections;  47-15-8,  citizen's  requests 
for  state  inspections;  47-15-15,  service 
of  notices  of  violations  and  cessation 
orders;  and  47-15-17.  maintenance  of 
permit  areas. 

Because  Kansas'  proposed  revisions  to 
these  previously  approved  regulations 
are  nonsubstantive  in  nature,  the 
Director  finds  that  the  proposed 
revisions  do  not  render  Kuisas' 
regulations  less  effective  than  the 
Federal  regulations.  Any  substantive 
revisions  included  in  the  above 
regulations  are  summarized  below. 

C.  State  Adoption  of  Federal 
Regulations  by  Reference 

1.  K.A.R.  47-2-75,  Definitions,  a. 
Kansas  proposed  to  revise  its  adoption 
by  reference  of  applicable  Federal 
definitions  contained  in  30  CFR  700.5. 
701.5.  705.5.  773.5.  and  846.5  bom  as 
they  existed  on  }uly  1. 1990,  to  as  they 


existed  on  July  1, 1995.  The  Ehrector  is 
approving  this  adoption  by  refarenoe. 

b.  In  its  adoption  by  reference  of  the 
Federal  definitions  at  30  CFR  700.5. 
Kansas  proposed  at  Kj\.R.  47-2- 
75(a)(6)  to  apply  its  own  definition  of 
"director"  to  additional  sections  of  the 
Federal  regulations  that  it  adopted  by 
reference.  At  these  sections,  the  term 
"director"  means  the  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  The  additional  sections  of 
the  Federal  regulations  for  which  this 
term  is  appUcable  are  30  CFR  705.4(a), 
705.11  (c)  and  (d),  705.13,  705.15, 
705.19(a),  705.21,  and  785.13.  The 
Director  is  approving  this  amendment 
because  the  term  "director"  as  used  in 
these  sections  does  indeed  refer  to  the 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  and  will 
not  render  the  State  regulations  less 
effective  than  the  Federal  regulations. 

c.  At  K.A.R.  47-2-75)(e)  in  its 
adoption  by  reference  of  definitions  at 
30  CFR  846.5,  Kansas  proposed  that  the 
reference  to  "Section  703  of  the  act"  at 
paragraph  (e)(6)  be  replaced  by  "K.S.A. 
1995  Supp.  75-2973."  The  Director  is 
approving  this  revision  because  the 
State  statute  reference  is  the  counterpart 
to  the  Federal  statute  at  section  703  of 
SMCRA. 

2.  K.A.R.  47-3-2,  Application  for 
Mining  Permit  At  paragraph  (b),  Kansas 
propcKed  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  concerning  permit 
applications  at  30  CFR  777.11,  777.13, 
777.14,  and  777.15  from  as  they  existed 
on  July  1, 1990,  to  as  they  existed  on 
July  1, 1995.  The  IXrector  is  approving 
this  adoption  by  reference. 

3.  ICA.R.  47-3-42,  Application  for 
Mining  Permit  a.  At  KAJl.  47-3-42(a), 
Kansas  proposed  to  revise  its  adoption 
by  reference  of  appUcable  Federal 
regulations  at  30  CFR  Parts  773.  778. 
779.  780,  and  785  concwning 
appUcations  for  mining  permits  from  as 
they  existed  on  July  1, 1990,  to  as  they 
existed  on  July  1, 1995.  In  this  adoption 
by  reference,  Kansas  proposed  to  add 
new  paragraphs  K.A.R  47-3-42(a)(47), 
verification  of  ownership  or  control 
application  information;  K.A.R  47-3- 
42(a)(48).  review  of  own»ship  or 
control  violation  information;  K.A.R. 
47-3-42(a)(49).  procedures  for 
challenging  ownership  or  control  links 
shown  in  AVS;  and  K.A.R  47-3- 
42(a)(50),  standards  for  challenging 
ownership  or  control  links  and  the 
status  of  violations.  Kansas  also 
proposed  to  redesignate  old  paragraphs 
K.A.R.  47-3-42(a)(47)  and  (a)(48)  as 
new  paragraphs  K.A.R  47-3-42(a)(51) 
and  (a)(52).  The  Director  is  approving 
this  adoption  by  reference,  the  addition 


of  the  new  paragraphs,  and  the 
redesignation  of  the  old  paragraphs. 

b.  In  its  adoption  by  reference  of  30 
CFR  780.4  at  K.A.R  47-3-42(a)(17). 
Kansas  proposed  to  replace  the  phrase 
"this  pcut"  with  the  Kansas  regulations 
"K.A.R  47-3-42(a)(17)  to  (35). 
inclusive,"  The  Director  is  approving 
the  replacement  language  because  it  is 
the  State  coimterpart  to  the  Federal 
regulations  at  30  CFR  Part  780  and  will 
not  render  the  State  regulations  less 
effective  than  the  Federal  regulations. 

c.  At  K.A.R  47-3-42(a)(43).  Kansas 
proposed  to  add  a  clarifying  statement 
to  its  adoption  by  reference  of  30  CFR 
773.15.  The  statement  reads  as  follows: 

Only  in  paragraph  30  CFR  773.15(b)  shall 
the  term  "act"  mean  "surbce  mining  control 
and  reclamation  act  of  1977  (Pub.  L  95-87)" 
and  amendments  thereto.  All  other  references 
to  the  tenn  "act"  in  30  CFR  773.15  shall  be 
replaced  with  "state  act" 

The  Director  is  approving  the  above 
added  statement  because  it  will  not 
render  the  State  regulations  less 
effective  than  the  Federal  regulations. 

d.  At  K.A.R.  47-3-42(a)(45),  Kansas 
proposed  to  add  a  clarifying  statement 
to  its  adoption  by  reference  of  30  CFR 
773.20.  The  statement  reads  as  follows: 

except  in  subsection  (c)(2)  "43  CFR  4.1370 
through  4.1377,  where  OSM  is  the  regulatory 
authority,  or  imder  the  State  program 
equivalent  where  a  state  is  the  regulatory 
authority"  shall  be  replaced  by  "KA.R.  47- 
4-14a"; 

The  Director  isapproving  this  added 
statement  because  K.A.R  47-4-1 4a 
contains  the  State  coimterpart 
regiilations  to  43  CFR  4.1370  through 
4.1377  and  will  not  render  the  State 
regulations  less  effactive  than  the 
Federal  regulations. 

e.  In  its  adoption  by  reference  of  30 
CFR  773.24  at  K.A.R  47-3-42(a)(49). 
Kansas  proposed  to  delete  30  CFR 
773.24(a)(2)  frx>m  its  adoption  by 
reference,  replace  "paragraphs  (a)(1)  or 
(a)(2)"  in  30  CFR  773.24(b)  with 
"paragraphs  (a)(1)  or  (a)(3),"  and  replace 
Federal  terms,  references,  and  citations 
in  30  CFR  773.24  with  the  appropriate 
State  terms  and  citations.  Kansas  also 
proposed  to  provide  the  State  address 
where  an  individual  may  submit 
informaticm  on  a  challenge  of  the  status 
of  a  State  violation.  The  Director  is 
approving  these  amendments. 

f.  At  K.A.R  47-3-42(aK50),  Kansas 
proposed  to  adopt  by  reference  30  CFR 
773.25  as  it  existed  on  Jiily  1. 1995,  with 
exceptions  that  replace  Federal  terms 
and  citations  with  the  appro}mate  State 
terms  and  citations.  In  additicHi.  Kansas 
proposed  to  replace  30  CFR  773.25(b) 
with  K.A.R  47-3-42(a)(50(B)  which 
authorizes  the  secretary  of  the  Kansas 
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Depaitment  of  Health  and  Environment 
or  his  designee  to  make  decisions 
concerning  ownership  and  control 
relationships  with  regards  to  Kansas 
coal  m'wing  appUcations,  issued 
permits,  and  coal  mining  violations.  The 
Director  is  approving  these 
amendments. 

4,  ICA.R.  47S-5a.  Civil  Penalties,  a. 
At  ICA.R.  47-5-5a(a),  Kansas  proposed 
to  revise  its  adoption  by  reference  of 
applicable  Federal  regulations 
ccmcaming  dvil  penalties  at  30  CFR 
845.11. 845.12.  845.13,  845.14,  845.15, 
845.16,  845.17,  845.18,  845.19,  and  Part 
846  from  as  they  existed  on  July  1, 1990, 
to  as  they  existed  on  July  1, 1995. 
Kansas  ^so  proposed  in  its  adoption  by 
rafaranoe  to  replace  certain  Federal 
terms  and  citations  with  the  appropriate 
State  terms  and  citations  at  paragraph 
(b).  The  Director  is  approving  this 
adoption  by  reference. 

b.  At  KA.R.  47-5-5a(a)(10)  that 
adopts  by  reference  30  CFR  part  846, 
Kansas  proposed  to  delete  the  phrase,  "a 
Federal  lands  program,"  and  to  change 
the  phrase,  "Federal  enforcement  of  a 
state  program  pursuant  to  section  521  of 
the  act"  to  "eEdforcement  of  a  state 
program  pursuant  to  K.S.A.  49—405  of 
the  state  act."  Kansas  also  proposed  to 
adopt  by  refisrence  30  CFR  870.15(e)(1) 
thnnigh  (e)(5),  (f),  and  (s)  as  they  relate 
to  30  CFR  845.18(d)  wi^  the  exception 
of  the  sentence  in  paragraph  (f)  that 
specifies  that  "this  penalty  is  in 
addition  to  the  interest  described  in 
paragraph  (c)  of  this  section."  The 
Director  previously  approved  this 
amendment  (See  59  FR  28769,  June  3, 
1994) 

c  At  K.A.R  47-5-5a(b)(13)  through 
(20),  Kansas  proposed  to  add  more  State 
terms  and  citations  that  will  replace 
specified  Federal  terms  and  citations 
wherever  they  appear  in  the  text  of  the 
Federal  regulations  concerning  dvil 
penalties  ^t  were  adopted  by  reference 
under  1LA.K  47-5-5a.  The  Director 

firevioualy  approved  this  amendment 
See  59  FR  28769,  June  3, 1994). 

d.  At  1LA.R.  47-5-5a(c)(5),  Kansas 
proposed  to  revise  this  paragraph  to 
reaa  as  follows: 

In  dvil  penalty  proceedings,  the 
department  shall  have  the  burden  of  going 
ibnmrd  to  establish  a  prima  focie  case  as  to 
the  bet  of  the  violation,  the  amount  of  the 
dvil  penalty,  and  the  ultimate  burden  of 
persuasion  as  to  the  amount  of  the  dvil 
penalty.  The  person  who  petitioned  for 
review  shall  have  the  ultiinate  burden  of 
persuasion  as  to  the  bet  of  the  violation. 

The  Director  previously  approved  this 
amendment  (See  58  FR  32847,  Jime  14, 
1993). 

e.  Kansas  proposed  to  revise  K.A.R 
47-5-^5a(c)(7)(C),  cancelling  the  initial 


order  of  the  presiding  officer.  This 
revision  would  require  the  presiding 
officer  to  order  the  department  to  refund 
the  appropriate  amotmt  to  the  person 
who  made  the  payment.  The  department 
must  remit  the  amount  within  30  days 
of  receipt  of  the  order  firom  the 
presiding  officer  that  finds  no  violation 
or  that  redvces  the  penalty  paid.  The 
Director  previously  approved  this 
amendment  (See  59  FR  28769,  Jtme  3, 
1994). 

f.  Kansas  proposed  to  revise  K.A.R 
47-5-5a(cX7)(D)  by  requiring  that  if  the 
presiding  officer  increases  the  amoimt 
of  the  dvil  penalty  above  that  of  the 
proposed  assessment,  the  presiding 
officer  is  to  order  payment  of  the 
appropriate  amoimt  within  15  days  after 
an  order  increasing  the  dvil  penalty  is 
mailed.  The  Director  previously 
approved  this  amendment  (See  58  FR 
32847,  June  14, 1993). 

5.  K^.R.  47-6-3,  Permit  Renewals.  At 
paragraph  (a)  Kansas  proposed  to  revise 
its  adoptico  by  reference  of  30  CFR 
774.15  concerning  permit  renewals  from 
as  it  existed  on  July  1, 1990,  to  as  it 
existed  on  July  1, 1995.  The  Director  is 
approving  this  amendment. 

6.  Kj\.R.  47-S-4.  Permit  Transfers, 
Assignments,  and  Sales.  At  paragraph 
(b),  Kansas  proposed  to  revise  its 
adoption  by  reference  of  30  CFR  774.17 
concerning  permit  transfers, 
assignments,  or  sales  from  as  it  existed 
on  July  1, 1990,  to  as  it  existed  on  July 
1, 1995.  The  Director  is  approving  this 
amendment. 

7.  K.A.R.  47-6-6,  Permit  Conditions. 
At  paragraph  (a),  Kansas  profKMed  to 
revise  its  adoption  by  reference  of  30 
CFR  773.17  concerning  permit 
conditions  from  as  it  existed  on  July  1, 
1990,  to  as  it  existed  on  July  1, 1995. 
The  Director  is  approving  Uiis 
amendment. 

8.  K.A.R.  47-6-6,  Termination  of 
Jurisdiction.  At  paragraph  (a),  Kanisas 
proposed  to  revise  its  adoption  by 
refarence  of  30  CFR  700.11,  deleting 
subsections  (a)(1)  and  (b),  from  as  it 
existed  on  July  1, 1990,  to  as  it  existed 
on  July  1, 1995.  The  deletion  of 
subsections  (a)(1)  and  (b)  in  Kansas' 
adoption  by  reference  of  30  CFR  700.11 
is  previously  approved  language.  The 
Director  is  approving  this  amendment. 

9.  ICA.R.  47-6-9,  Exemption  for  Coal 
Extraction  Incident  to  Government- 
Financed  Highway  or  Other 
Construction.  At  paragraph  (a),  Kansas 
proposed  to  revise  its  adoption  by 
reference  of  30  CFR  707.4.  707.5, 
707.11,  and  707.12  &t>m  as  they  existed 
on  July  1, 1990,  to  as  they  existed  on 
July  1, 1905.  The  Director  is  approving 
this  amendment. 


10.  ILAJt.  47-6-10,  Exemption  for 
Coal  Extraction  Incidental  to  the 
Extraction  of  Other  Minerals.  At 
paragraph  (a),  Kansas  proposed  to  revise 
its  adoption  by  refsrence  of  30  CFR 
702.1,  702.5,  702.10,  702.11,  702.12, 
702.13,  702.14,  702.15,  702.16,  702.17, 
and  702.18  from  as  they  ejdsted  on  July 
1, 1990,  to  as  they  existed  on  July  1, 
1995.  The  Director  is  approving  this 
amendment. 

11.  KAJi.  47-7-2,  Coal  Exploration. 
At  paragraph  (a),  Kansas  proposed  to 
revise  its  adoption  by  refarence  of  30 
CFR  772.11,  772.12,  772.13,  772.14,  and 
772.15  from  as  they  existed  on  July  1. 
1990,  to  as  they  existed  on  Jtily  1, 1995. 
The  Director  is  approving  this 
amendment. 

12. 1LA.R.  47-6-9,  Bonding 
Procedures.  At  paragraph  (a).  Kansas 
proposed  to  revise  its  adoption  by 
refsrenoe  of  30  CFR  800.4  (deleting 
subsection  (d)],  800.5  [deleting 
subsection  (c)],  800.11  [deleting 
subsection  (e)],  800.12  (deleting 
subsection  (c)],  800.13,  800.14,  800.15, 
800.16,  800.17,  800.20,  800.21,  800.30. 
800.40,  800.50.  and  800.60  [deleting 
subsection  (d)]  from  as  they  existed  on 
July  1, 1990,  to  as  they  existed  on  July 
1, 1995.  The  Director  is  approving  this 
amendment 

13.  JCA.i?.  47-9-1,  Performance 
Standards,  a.  At  K.A.R  47-9-l(a). 
Kansas  proposed  to  revise  its  adoption 
by  reference  of  30  CFR  810.2.  810.4 
[deleting  subsection  (a)],  and  810.11 
from  as  they  existed  on  Jtily  1. 1990,  to 
as  they  existed  on  July  1. 1995.  The 
Director  is  approving  this  adoption  by 
reference.  At  paragraph  (a)(3).  Kansas 
proposed  to  and  an  exception  to  the 
adoption  of  3D  CFR  810.11  which  would 
replace  "parts  815  through  828"  with 
the  State  cotmterpart  in  K.A.R.  47-9-1. 
The  Director  previously  approved  this 
amendment  (See  59  FR  28769.  Jime  3. 
1994).  Kansas  also  proposed  to  add 
paragraph  (a)(5)  which  would  replace 
the  phrases  "every  state  program"  and 
"the  applicable  regulatory  program" 
with  "the  regulatory  program."  The 
Director  previously  approved  this 
amendment  (See  58  FR  32847.  June  14. 
1993). 

b.  At  K.A.R.  47-9-l(b).  Kansas 
proposed  to  revise  its  adoption  by 
refiarence  at  30  CFR  815.13  and  815.15 
from  as  they  existed  on  July  1. 1990.  to 
as  they  existed  on  July  1, 1995.  The 
Director  is  approving  this  amendment. 

c.  At  ULAJL  47-9-l(c),  Kansas 
proposed  to  revise  its  adoption  by 
refrnence  of  30  CFR  Part  816  (excluding 
30  CFR  816.10,  816.72,  816.73.  and 
816.107)  from  as  it  existed  on  July  1. 
1990,  to  as  it  existed  on  July  1, 1995. 
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The  Director  is  approving  this  adoption 
by  refBience. 

i.  At  K.A.R.  47-9-l(c)(35).  Kansas 
proposed  to  replace  30  CFR  816.101. 
backfilling  and  grading:  time  and 
distance  requirements,  in  its  adoption 
by  reference  of  portions  of  30  CFR  part 
816.  with  the  following  language: 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  section,  rough  backfilling  and  grading  for 
surface  mining  activities  shall  be  completed 
according  to  one  of  the  following  schedules: 

(1)  Contour  mining.  Within  60  days  or 
1,500  linear  feet  following  coal  removal: 

(2)  Area  mining.  Within  180  days  following 
coal  removal,  and  not  more  than  four  spoil 
ridges  behind  the  active  pit  being  worked, 
the  spoil  from  the  active  pit  constituting  the 
first  ridge;  or  'i 

(3)  Other  surfacing  mining  methods.  In 
accoadance  with  the  schedule  established  by 
the  department 

(b)  The  department  may  extend  the  time 
allowed  for  rough  backfilling  and  grading  for 
the  entire  pennit  area  or  for  a  specific  portion 
of  the  pennit  area  if  the  pennittee 
demonstrates  in  accordance  with  ICAR.  47- 
3-42(aM24),  adopting  by  raference  30  CFR 
780.18(b)(3)  that  additional  time  is  necessary; 

OSM's  time  and  distance 
requirements  at  30  CFR  816.101  were 
su^>ended  indefinitely  effective  on 
August  31. 1992  (See  57  FR  33874.  July 
31. 1992).  Therefore.  States  may  adopt 
backfilling  and  grading  time  and 
distance  standards  which  result  in 
contemftoraneous  mining  and 
reclamation  as  required  by  30  CFR 
816.100.  The  EKrector  finds  that  Kansas' 
proposed  provisions  at  K.A.R  47-9- 
l(c)(35)  are  no  less  effective  than  the 
Federal  requirements  for 
contemporaneous  reclamation  at  30  CFR 
816.100  and  is  approving  this 
amendment. 

ii.  Kansas  proposed  to  revise  K.A.R. 
47-9-l(c)(36),  backfilling  and  grading: 
general  requirements,  by  deleting 
subsections  (k)(3)  (i)  and  (ii)  in  its 
adoption  by  reference  of  30  CFR 
816.102.  Kansas  also  proposed  to  delete 
the  following  statement: 

The  first  paragraph  of  subsection  (a)  of  30 
CFR  816.102  shall  be  replaced  by  the 
foUovnng:  Absent  an  approved  schedule, 
backfilling  and  grading  will  be  completed 
within  180  days  following  coal  removal  and 
shall  not  be  mora  than  four  spoil  ridges 
behind  the  pit  being  worked,  the  spoil  from 
the  active  pit  being  considered  the  first  ridge. 
Disturbed  areas  shall  be  backfilled  and 
graded  to  comply  with  the  following: 

In  addition.  Kansas  proposed  to 
reniunber  existing  paragraphs  (c)(36) 
through  (c)(50)  as  paragraphs  (c)(37) 
through  (c)(51),  respectively.  The 
Director  previously  approved  these 
amendments  (See  59  FR  28769.  June  3. 
1994). 

iii.  At  redesignated  K.A.R  47-9- 
l(c)(43).  revegetation:  standards  for 


success,  Kansas  proposed  to  delete 
previously  approved  language  in 
paragraph  (c)(2)  that  was  added  to  its 
adoption  by  refnence  of  30  CFR  816.116 
and  editorial  note  "3."  The  Director 
previously  apfnxived  this  amendment 
(See  59  FR  28769,  June  3, 1994). 

iv.  Kansas  proposed  to  add 
requirements  at  K.A.R  47-9-1  (c)(43)  in 
its  adoption  by  reference  of  30  CFR 
816.116(a)  and  (c)(4).  At  30  CFR 
816.116(a),  Kansas  proposed  to  add 
paragraph  (a)(3)  regarding  the 
submission  of  cjta  being  used  for  bond 
release.  At  30  CFR  816.116(c)(4),  Kansas 
proposed  to  add  paragraph  (i) 
concerning  normal  husbandly  practices 
used  to  repair  gullies.  The  Director 
previously  approved  these  amendments 
(See  59  FR  28769.  June  3. 1994). 
However,  in  the  previous  approval, 
paragraph  (a)(3)  was  formerly  paragraph 
(a)(2)(i). 

V.  At  K.A.R.  47-9-1  (c)(46)  in  its 
adopticHi  by  reference  of  30  CFR 
816.133.  postmining  land  use.  Kansas 
proposed  to  delete  subsection  (d).  The 
Director  previously  approved  this 
amendment  (See  59  FR  28769.  June  3. 
1994). 

d.  At  K.A.R  47-9-1  (d)(3).  Kansas 
proposed  to  add  a  paragraph  that  30 
CFR  816.107.  backfilling  and  grading: 
steep  slopes,  was  delet^  from  its 
adoption  by  reference  of  30  CFR  Part 
816.  The  Director  is  approving  this 
added  language  because  Kansas  does 
not  have  steep  slope  mining. 

e.  At  K.A.R  47-9-l(e),  Kansas 
proposed  to  revise  its  adoption  by 
reference  at  30  CFR  Part  817  fit>m  as  it 
existed  on  July  1, 1990.  to  as  it  existed 
on  July  1, 1995.  The  Director  is 
approving  this  adoption  by  reference. 

1.  In  its  adoption  Dy  reference  of  30 
CFR  817.61  at  K.A.R  47-9-l(e)(17). 
Kansas  proposed  to  delete  everything 
from  30  CFR  817.61(c)(1)  except  the 
statement,  "all  blasting  operations  shall 
be  conducted  under  the  direction  of  a 
certified  blaster."  The  Director 
previously  approved  this  deletion  (See 
59  FR  28769.  June  3. 1994). 

ii.  Kansas  proposed  to  add  an 
additiona>  requirement  at  K.A.R.  47-9- 
l(e)(39)  in  its  adoption  by  reference  of 
30  CFR  817.116(a).  At  K.A.R  47-9- 
l(e)(39).  Kansas  proposed  to  add  new 
subparagraph  (a)(3).  regarding  the 
submission  of  data  being  used  for  bond 
release,  at  the  end  of  the  adopted 
Federal  regulations  at  30  CFR 
817.116(a).  While  the  Federal 
regulations  do  not  provide  similar 
detailed  requirements  regarding 
submission  of  data  used  for  bond 
release,  in  accordance  with  section 
505(b)  of  SMCRA  and  30  CFR  730.11(b). 
the  State  regulatory  authority  has  the 


discretion  to  impose  land  tise  and 
environmental  controls  and  regulations 
on  surface  coal  mining  and  reclamation 
operations  that  are  no  less  stringent  than 
those  imposed  under  SMCRA  and  the 
Federal  regulations.  Moreover,  the  State 
regulatory  authority  has  the  discretion 
to  impose  land  use  and  environmental 
controls  and  regulations  on  surfece  coal 
mining  operations  for  which  no  Federal 
counterpart  exists.  Section  505(b)  of 
SMCRA  and  30  CFR  730.11  dictate  that 
such  State  provisions  shall  not  be 
construed  to  be  inconsistent  with  the 
Federal  program.  Therefore,  the  Director 
is  approving  this  proposed  revision  at 
Kj\.R  47-9-l(e)(39). 

iii.  In  its  adoption  by  reference  of  30 
CFR  817.133.  postmining  land  use,  at 
Kj^.R  49-9-l(e)(44).  Kansas  proposed 
to  delete  subsection  (d).  The  Director 
previously  approved  this  amendment 
(See  59  FR  28769,  June  3. 1994). 

f.  At  K.A.R  47-9-1  (f).  Kansas 
proposed  to  revise  its  adoption  by 
reference  of  30  CFR  Part  819,  excluding 
30  CFR  819.1,  from  as  it  existed  on  July 
1, 1990,  to  as  it  existed  on  July  1. 1995. 
The  Director  is  approving  this  adoption 
by  reference. 

g.  At  K.A.R  47-9-l(g).  Kansas 
proposed  to  revise  its  adoption  by 
reference  of  30  CFR  823.4,  823.11 
[deleting  subsection  (a)],  823.12, 823.14, 
and  823.15  from  as  they  existed  on  July 
1, 1990,  to  as  they  existed  on  July  1. 
1995.  The  Director  is  approving  this 
adoption  by  reference  with  the  deletion 
of  30  CFR  823.11(a).  The  deleted 
Federal  regulation  excludes  coal 
preparation  plants,  support  fecilities, 
and  roads  of  imderground  mines  that 
are  actively  used  over  extended  periods 
of  time  and  where  such  uses  afi^act  a 
minimal  amoimt  of  land  from  being 
subject  to  prime  farmland  performance 
standards.  Because  Kansas  did  not 
incorporate  the  adoption  by  reference  of 
30  CFR  823.11(a)  into  its  regulation,  the 
above  underground  fecilities  are  now 
subject  to  Kansas'  prime  farmland 
performance  standards. 

h.  At  K.A.R  47-9-1  (h),  Kansas 
proposed  to  revise  its  adoption  by 
reference  of  30  CFR  827.11, 827.12.  and 
827.13  from  as  they  existed  on  July  1. 
1990,  to  as  they  existed  on  July  1. 1995. 
The  Director  is  approving  this  adoption 
by  reference. 

i.  At  K.A.R  47-9-l(i),  Kansas 
proposed  to  revise  its  adoption  by 
reference  of  30  CFR  828.11  and  828.12 
from  as  they  existed  on  July  1, 1990,  to 
as  they  existed  on  July  1, 1995.  The 
Director  is  approving  this  adoption  by 
reference. 

j.  At  K.A.R  47-9-l(j),  Kansas 
proposed  to  revise  its  list  of  terms  that 
replace  terms  in  the  Federal  regulations 
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adopted  by  reference  under  K.A.R.  47- 
9-1.  At  paragraph  {j)(8),  any  reference  to 
"Part  816"  is  replaced  by  "K.A.R.  47-9- 
1(c)."  At  paragraph  (j)(9),  any  reference 
to  "Part  817"  is  replaced  by  "K.A.R.  47- 
9-l(e)."  The  Director  is  approving  this 
revision  because  the  replacement  tenns 
are  the  State  counterpart  regulations  to 
the  replaced  Federal  regulations. 

14.  K.A.R.  47-9-4.  Interim 
Performance  Standards.  At  paragraph 
(a),  Kansas  proposed  to  revise  its 
adoption  by  reference  of  applicable 
Federal  regulations  at  30  CFR  Parts  710. 
715.  and  716  firam  as  they  existed  on 
July  1. 1990,  to  as  they  existed  on  July 
1. 1995.  The  Director  is  approving  this 
amendment. 

15.  K.A.R.  47-10-1.  Underground 
Mining.  At  paragraph  (a).  Kansas 
proposed  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  at  30  CFR  parts  783  and  784 
from  as  they  existed  on  July  1, 1990,  to 
as  they  existed  on  July  1, 1995.  The 
Director  is  approving  this  amendment. 
Kansas  further  proposed  to  list  the 
actual  Federal  regulation  sections 
adopted  rather  than  listing  the  sections 
that  it  chose  not  to  include  in  its 
adoption  by  reference  of  30  CFR  parts 
783  and  784.  The  Director  previously 
approved  this  amendment  (See  59  FR 
28769,  Jime  3.  1994). 

16.  K.A.R.  47-11-8.  Small  Operator 
Assistance  Ingram.  At  paragraph  (a), 
Kansas  proposed  to  revise  its  adoption 
by  reference  of  applicable  Federal 
regulations  at  30  CFR  part  795  from  as 
they  existed  on  July  1, 1990,  to  as  they 
existed  on  July  1, 1995.  The  Director  is 
approving  this  amendment. 

17.  K.A.R.  47-12-4,  Lands  Unsuitable 
for  Surface  Mining. 

a.  At  paragraph  (a),  Kansas  proposed 
to  revise  its  adoption  by  reference  of 
applicable  Federal  regulations  at  30  CFR 
parts  761,  762,  and  764  from  as  they 
existed  on  July  1, 1990,  to  as  they 
existed  on  July  1, 1995.  The  Director  is 
approving  this  amendment. 

b.  Kansas  proposed  to  revise 
paragraph  (a)(6),  which  adopts  30  CFR 
762.12  by  reference,  by  specifying  that 
the  term  "secretary"  shall  mean  the 
"secretary  of  the  United  States 
Department  of  the  Interior."  The 
Director  previously  approved  this 
amendment  (See  59  FR  28769,  June  3, 
1994). 

18.  K.A.R.  47-13-4,  Training  and 
Certification  of  Blasters,  a.  At  paragraph 
(a),  Kansas  proposed  to  revise  its 
adoption  by  reference  of  applicable 
Federal  regulations  at  30  CFR  part  850 
from  as  they  existed  on  July  1. 1990,  to 
as  they  existed  on  July  1,  1995.  The 
Director  is  approving  this  amendment. 


b.  Kansas  proposed  to  remove  existing 
paragraphs  (b)(2)  and  (b)(3)  and  to 
redesignate  existing  paragraphs  (b)(4) 
and  (b)(5)  as  paragraphs  (b)(2)  and 
(b)(3),  respectively.  The  Director 
previously  approved  this  amendment 
(See  59  FR  28769,  June  3,  1994).  Kansas 
also  proposed  to  redesignate  paragraph 
(b)(6)  as  paragraph  (c).  The  Director  is 
approving  this  amendment. 

19.  K.A.R.  47-14-7,  Employee 
Financial  Interests.  At  paragraph  (a), 
Kansas  proposed  to  revise  its  adoption 
by  reference  of  applicable  Federal 
regulations  at  30  CFR  Part  705  from  as 
they  existed  on  July  1, 1990,  to  as  they 
existed  on  July  1, 1995.  The  Director  is 
approving  this  amendment. 

20.  K.A.R.  47-15-la,  Inspection  and 
Enforcement,  a.  At  paragraph  (a),  Kansas 
proposed  to  revise  its  adoption  by 
reference  of  applicable  Federal 
regulations  at  30  CFR  Parts  840,  842, 
and  843  from  as  they  existed  on  July  1, 
1990,  to  as  they  existed  on  July  1, 1995. 
The  Director  is  approving  this 
amendment. 

b.  At  paragraph  (b),  Kansas  proposed 
to  revise  its  list  of  terms  that  replaces 
terms  in  the  Federal  regulations  adopted 
by  reference  under  K.A.R.  47-15-la  by 
adding  paragraphs  (b)(20)  and  (b)(21). 
Paragraph  (b)(20)  specifres  that  the  term 
"Director"  shall  be  replaced  by 
"secretary."  Paragraph  (b)(21)  specifies 
that  the  reference  to  "30  CFR  843.15(e)" 
shall  be  replaced  by  "An  informal 
public  hearing  shall  be  conducted  in 
accordance  with  K.A.R.  47-4-14a."  The 
Director  previously  approved  these 
amendments  (See  59  FR  28769,  June  3, 
1994). 

D.  Revisions  to  Kansas'  Regulations 
That  Are  Substantively  the  Same  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

1.  K.A.R.  47-4-1 4a(c),  Administrative 
Hearing  Procedures — Rules  of 
Procedure,    a.  At  paragraph  (c)(1), 
Kansas  proposed  to  require  that  hearing 
locations  be  designated  by  the  presiding 
officer,  giving  consideration  to  the 
convenience  of  the  parties,  their 
representatives  and  witnesses,  except  as 
otherwise  provided  by  the  state  act.  The 
Director  previously  approved  this 
amendment  (See  58  FR  32847,  June  14, 
1993). 

b.  At  paragraphs  (c)(7)  and  (c)(7)(B), 
Kansas  proposed  that  persons  "may" 
petition  for  leave  to  intervene  in  a 
proceeding  as  opposed  to  persons 
"shall"  petition  for  leave  to  intervene  in 
a  proceeding.  Kansas  also  proposed  that 
the  presiding  officer  make  a  decision  to 
grant  intervention  based  on  factors 
listed  at  K.A.R.  47^i-14a(c)(7)(B)(i)-(iv) 
if  subsections  (7)(A)(i)  or  (7)(A)(ii)  are 


not  applicable.  The  Director  previously 
approved  these  amendments  (See  59  FTl 
28769,  June  3, 1994). 

c.  Kansas  proposed  to  revise 
paragraph  (c)(8)  to  read  as  follows: 

Voluntary  dismissal.  Any  party  who 
initiated  a  proceeding  may  withdraw  it  by 
moving  to  dismiss.  The  presiding  officer 
grant  such  motion. 

The  Director  previously  approved  this 
amendment  (See  58  FR  32847,  June  14, 
1993). 

d.  At  paragraph  (c)(ll).  Kansas 
proposed  to  provide  that  any  peraon 
that  fails  to  file  a  responsive  pleading  by 
the  required  time  "may"  be  deemed  to 
have  waived  his  right  to  a  hearing. 
Kansas  also  proposed  to  add  that  imless 
all  parties  who  are  entitled  to  a  hearing 
waive  such  rights  or  are  deemed  to  have 
waived  such  rights,  a  hearing  shall  be 
held.  The  Director  previously  approved 
these  amendments  (See  59  FR  28769, 
June  3, 1994). 

E.  Revisions  to  Kansas'  Regulations  That 
Are  Not  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

1.  K.A.R.  47-4-14a,  Administrative 
Hearing  Procedures,  a.  At  K.A.R.  47-4- 
I4a(c)(2).  Kansas  proposed  to  change 
the  information  regaitling  where  to  file 
administrative  hearing  docvunents.  All 
documents  are  to  be  filed  with  the 
administrative  appeals  section  of  the 
Kansas  Department  of  Health  and 
Environment,  Suite  400D,  109  SW  9th, 
Topeka,  Kansas  66612-1215.  The 
Director  is  approving  this  change 
because  it  only  updates  the  information 
as  to  where  to  file  administrative 
hearing  documents  and  will  not  render 
the  Kansas  program  less  effective  than 
the  Federal  regulations. 

b.  At  K.A.R.  47-4-14a(c)(4).  Kansas 
proposed  to  change  the  recipient  of  the 
notices  of  appeals  or  petitions  for 
reviews  from  the  "office  of  legal 
services"  to  the  "administrative  appeals 
section."  The  Director  is  approving  this 
change  because  it  only  updates  the 
information  oonceming  who  the 
recipient  of  these  dociunents  is  and  will 
not  render  the  Kansas  program  less 
effective  than  the  Federal  regulations. 

c.  At  K.A.R.  47-4-14a(d)(2)(C), 
Kansas  proposed  to  change  the  word 
"shall"  to  the  word  "may."  regarding 
the  right  of  any  party  to  petition  for  the 
disqualification  of  a  presiding  officer. 
The  Director  previously  approved  this 
wording  change  (See  58  FR  32847,  June 
14. 1993). 

d.  At  K.A.R.  47-4-1 4a(d)(2)(D). 
Kansas  proposed  to  add  a  new  provision 
concerning  disqualification  of  a 
presiding  officer  that  reads  as  follows: 
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In  the  evBDt  diat  the  presiding  officar  fails 
to  grant  a  petitian  iior  (UsqualificatiaD,  the 
petitloaing  party  may  file  an  affidavit  of 
personal  mis  or  disqualification  with 
substantiating  bets,  and  the  matter  of 
disqualification  shall  be  determined  by  the 
secretary. 

The  Director  previously  approved  this 
amendment  (See  59  FR  28769,  June  3, 
1994). 

e.  At  KjUL  47-4-14a(d)(3),  Kansas 
proposed  to  revise  this  paragraph  to 
state  that  the  presiding  ofBcer 
designated  to  conduct  the  hearing 
"may"  conduct  a  prehearing  conference. 
The  Director  previously  approved  this 
wording  chai^  (See  58  FR  32847,  June 
14. 1993). 

f.  At  K.AJL  47-4-14a(d)(3)(A),  Kansas 
proposed  to  correct  the  incorrect 
refevence  citation.  The  Director 
previously  approved  this  correction  (See 
58  FR  32847,  June  14, 1993). 

2.  JCA  J?.  47-6-2.  Permit  Revision.  At 
par^raph  (c).  Kansas  proposed  to  add  a 
provision  Uiat  applications  for  permit 
revisicms  only  need  to  be  accompanied 
by  a  map  "when  it  is  required."  The 
Director  is  approving  this  provision 
because  it  is  not  inconsistent  with  the 
Federal  regulations  and  will  not  render 
the  Kansas  regulations  less  effective 
than  the  Fedwal  regulations. 

3.  ICA.R.  47-6-7.  Permit  Suspension 
or  Revocation,  a.  At  paragraph  (e), 
Kansas  proposed  that  the  procedive  set 
forth  in  K.A.R.  47-4-14a(d)  shall  be 
followed  regarding  a  proceeding  to 
suspend  or  revoke  a  permit  "except  as 
provided  for  in  this  regulation."  At 
paragraph  (h)(2),  Kansas  proposed  that 
the  procedure  set  forth  in  ICA.R.  47-4- 
14a(d)(14)  is  to  be  followed  regarding 
appeals  pertaining  to  suspended  or 
revoked  permits  "except  as  provided  for 
in  this  regulation."  The  DirKtor  is 
approving  these  amendments  because 
they  will  not  render  the  State 
regulations  less  effsctive  than  the 
Federal  regulations. 

b.  Kansas  proposed  to  revise 
paragraph  (h)(1)  by  requiring  a  party  to 
file  a  notice  of  appeal  of  an  initial  order 
in  a  suspension  or  revocation 
proceeding  with  the  secretary  within  15 
days  after  receipt  of  the  order.  This 
revision  is  no  less  effective  than  the 


Federal  regulation  at  43  CFR  4.1377 
which  allows  a  party  to  petition  finr 
discretionaiy  review  of  hiitial  decisions. 
4.  ILAJl.  47-S-Sa.  Ovil  Penalties.  At 
paragraph  (b)(17),  Kansas  proposed  to 
update  the  address  where  individuals 
file  a  petition  for  review  of  a  proposed 
individual  dvil  penalty  assessment  The 
new  address  is  "Administrative  Appeals 
Coordinator,  Administradve  Appeals 
Section,  Office  of  the  Secretary,  Kansas 
Department  of  Health  and  Environment, 
Mills  Building,  Suite  400D,  109  SW  9th 
Street,  Topeka.  Kansas  66612-1215." 
The  Director  is  approving  this 
amendment 

F.  Revisions  to  Kansas'  Regulations 
With  No  Corresponding  Fwleral 
Regulations 

1.  ILA.R.  47-4-1 4a,  Administrative 
Hearing  Procedure,  a.  At  paragraph  (d) 
regarding  formal  hearings,  Kansas 
proposed  to  remove  the  phrase  "except 
as  otherwise  provided  by  subsections 
(e),  (f),  and  (g)."  The  Director  previously 
approved  this  amendment  (See  58  FR 
32847.  Jime  14, 1993). 

b.  Kansas  proposed  to  revise 
paragraph  (d)(6)(E)(iii)  and  to  add 
paragraph  (d)(8)(E)(iv).  At  paragraph 
(d)(6)(E)(iii),  Kaosas  proposed  that 
notice  of  administrative  hearings  under 
this  subsection  may  include  all  types  of 
information  providsd  in  sections 
(d)(6)(A)  through  (D)  or  may  consist  of 
a  brief  statement  indicating  the  subject 
matter,  parties,  time,  place  where  the 
hearing  will  be  held,  locations  where 
the  genwal  public  may  meet  for 
hearings  which  are  conducted 
electronically,  nature  of  the  hearing, 
manner  in  which  copies  of  the  notice  to 
the  parties  may  be  inspected  and 
copied,  and  the  name  and  telephone 
number  of  the  presiding  officer.  At 
paragraph  (d)(6)(E)(iv),  Kansas  proposed 
a  provision  that  reqmres  notice  of  a 
formal  hearing  to  be  posted  at  the 
siuface  mining  section  office  and,  where 
practicable,  be  published  in  a 
newspaper  of  general  circulation  in  the 
area  of  the  mine  at  least  seven  days 
prior  to  the  hearing.  The  Director 
previously  approved  these  amendments 
(See  59  FR  28769,  June  3, 1994). 


c.  At  K.AJI.  47-4-14a(dXl5).  Kansas 
proposed  to  allow  the  prasidlng  officer 
or  secretary  or  secretary's  designee  to 
take  action  on  a  petition  fat  stay  either 
before  or  after  the  effective  date  of  an 
initial  or  final  order.  The  Director 
previously  approved  this  amendment 
(See  58  FR  32847.  June  14. 1993). 

2.  I1AJ7.  47-4-15.  Administrative 
Hearings:  Discovay. 

Kansas  proposed  to  add  an 
introductory  statement  regarding 
discovery  in  administrative  hearings: 
"Discovery  shall  be  permitted  to  the 
extent  allowed  by  the  presiding  officer 
or  as  agreed  to  by  the  parties."  The 
Director  previously  approved  this 
amendment  (See  58  FR  32847,  Jime  14, 
1993). 

Kansas  Abandoned  Mine  Land 
Reclamation  Plan 

A.  Regulations  With  Editorial  Changs 

Kansas  proposed  minor  wording 
changes,  paragraph  notation  changes, 
citation  corrections  and  other  editorial 
changes  in  the  following  sections  of  the 
K.A.R.:  47-16-1,  eligible  lands  and 
water,  47-16-2,  reclamation  project 
evaluation;  47-16-3,  consent  to  entry; 
47-16-4,  entry  for  study  or  e^qiloration; 
47-16-5,  entry  for  consent  to  reclaim; 
47-16-6,  liens;  47-16-7,  appraisals;  and 
47-16-8,  satisfaction  of  liens. 

Because  Kansas'  proposed  revisions  to 
these  previoiisly  approved  regulations 
are  nonsubstantive  in  nature,  the 
Director  finds  that  the  proposed 
revisions  do  not  render  Kansas' 
regulations  less  effective  than  the 
Federal  regulations.  Substantive 
revisions  included  in  these  regulations 
are  summarized  below. 

B.  Revisions  to  Kansas'  Regulations  That 
Are  Substantively  Identical  to  the 
Conespcmding  Provisions  of  the  Federal 
Regulations 

The  proposed  State  regulations  listed 
in  the  table  contain  language  thai  is  the 
same  as  or  similar  to  the  ccxresponding 
sections  of  the  Federal  regulations. 
Differences  between  the  proposed  State 
regulations  and  the  Federal  regulations 
are  nonsubstantive. 


Topic 

State  regulation 

Federal  counterpart  regulation 

Generat  Redamalion  Requirements-Conlractor  ResponsfciMty  

KA.R.  47-16-9  ...„ _.. 

KAR.  47-16-10 

30  CFR  874  16 

Nonooei  Redamation-Exciusion  of  Certain  Nonooal  Redamalion  Sites 

30  CFR  875.16  and  8^.20. 

JMI 


I 
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Because  the  above  proposed  revisions 
are  identical  in  meaiiing  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Kansas'  proposed 
regulations  are  no  less  effective  than  the 
Federal  regulations  and  is  approving 
them. 

C.  Revisions  to  Kansas'  Regulations  That 
Are  Not  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 

1.  KJV.R.  47-16-5,  Entry  and  Consent 
to  Reclaim.  Kansas  proposed  to  revise 
paragraph  (b)(1)  to  read  as  follows: 

(1)  Before  entry  a  written  finding  shall  be 
made  by  the  Secretary  with  reasons 
supporting  the  following  conclusions:  (A)  An 
emergency  exists  constituting  a  danger  to  the 

fmblic  health,  safety,  or  general  welfare;  and 
B)  no  other  person  or  agency  will  act 
expeditiously  to  restore,  reclaim,  abate, 
control,  or  prevent  the  adverse  effects  of  coal 
mining  practices. 

The  Director  is  approving  this 
amendment  because  Kansas  proposed  to 
replace  at  K.A.R.  47-16-5(b)(l)  the 
reference  to  section  410  of  SMCRA  that 
defines  when  an  emergency  exists  with 
the  actual  language  of  section  410  of 
SMCRA  that  defines  when  an 
emergency  exists. 

2.  K.A.R.  47-16-11.  Reports.  Kansas 
proposed  a  new  section  which  specifies 
that  for  each  grant,  cooperative 
agreement  or  both,  Kansas  shall 
semiannually  or  annually  (whichever 
the  case  may  be)  submit  to  OSM  any 
reporting  as  required  by  OSM.  The 
Director  is  approving  this  amendment 
because  it  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR  886.23 
and  the  requirements  of  the  Federal 
Assistance  Manual. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

OSM  solicited  public  comments  on 
the  proposed  amendment,  but  none 
were  received. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Kansas  program 
(Administrative  Record  No.  KS-615.1). 
OSM  received  one  comment  from  the 
U.S.  Fish  and  Wildlife  Service  stating 
that  it  had  no  comments  to  ofier  on  the 
proposed  state  regulations 
(Administrative  Record  No.  KS-615.2). 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 


program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Kansas  proposed  to 
make  in  this  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
OSM  did  not  request  the  EPA's 
CO  n  ciijrr6ri  C6 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  EPA 
(Administrative  Record  No.  KS-615.1). 
The  EPA  did  not  respond  to  OSM's 
request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  soUcit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  KS-615.1). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Kansas  on 
May  7,  1997,  and  as  revised  on 
November  14  and  December  31, 1997. 

The  Director  approves  the  regulations 
as  proposed  by  Kansas  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  regulations 
submitted  to  and  reviewed  by  OSM  and 
the  public.  

The  Federal  regulations  at  30  CFR 
part  916,  codifying  decisions  concerning 
the  Kansas  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 


by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  sUch 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  702(d)  of 
SMCRA  (30  U.S.C.  1292(d))  provides 
that  agency  decisions  on  proposed  State 
regulatory  program  provisions  do  not 
constitute  major  Federal  actions  within 
the  meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et.  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
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local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Std^ects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Originai  amendment  submission 
date 


Dated:  February  23, 1998. 

Brant  WaUquist. 

Regional  Director.  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  916  is  amended 
as  set  forth  below: 

PART  916— KANSAS 

1.  The  authority  citation  for  part  916 
continues  to  read  as  follows: 


Date  of  final  publication 


Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  916.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
pubUcation"  to  read  as  follows: 

§•16.15    Approval  of  Kansas  regulatory 
program  amendments. 


Citation/descnpbon 


May  7.  1997  March  3,  1998 


K.A.R.  47-1-1,  3,  4.  8,  9.  10.  11;  47-2-14,  21,  53,  53a,  58,  64  67 
74,  75;  47-3-1.  2,  3a,  42;  47-4-14a,  47-4-15;  47-4-16;  47-4-17- 
47-5-5a;  47-6-16;  47-6-1,  2.  3.  4,  6.  7.  8,  9.  10;  47-7-2;  47-&-9' 
11;  47-9-1.  2,  4;  47-10-1;  47-11-8;  47-12-4;  47-13-4.  5.  6;  47- 
14-7;  47-15-1a;  47-15-3,  4,  7.  8.  15,  17. 


to  rid^^Uowst^^  **  amended  in  the  table  by  adding  a  new  entry  in  chronological  order  by  "Date  of  final  publication" 
§916.26   Approve  of  KansMabandonsdmJns  land  rsclamatten  plan  amendments. 


Originai  amendment  submission  date 


Date  of  final  publication 


Citation/desenption 


^  ^'  ^^^ March  3,  1998 K.A.R.  ^7-16-1  through  47-16-1 1. 


[PR  Doc.  98-5392  Filed  3-2-98;  8:45  am] 
BIUJNQ  CODE  431fr4».« 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 
[SPATS  Na  TX-036-FOR] 

Texaa  Regulatory  Program  and 
Abandoned  Mine  Land  Reclamation 
Plan 

AGENCY:  Office  of  Surface  Minmg 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Texas  regulatory 
program  and  abandoned  mine  land 
reclamation  plan  (hereinafter  referred  to 
as  the  "Texas  program")  under  the 
Surface  Mining  Control  and 
Reclamaticm  Act  of  1977  (SMCRA). 
Texas  proposed  revisions  to  statutes 
pertaining  to  eligibility  of  land  and 
water,  small  operator  assistance, 
definitions,  exemptions,  apphcabiUty  to 
governmental  vmits,  coal  exploration 


operations,  prohibition  on  surface  coal 
mining  in  certain  areas,  filing  of  a 
schedule  of  notices  of  violation,  effect  of 
past  or  present  violation,  improvidently 
issued  permits,  performance  standards, 
and  cessation  orders.  The  amendment  is 
intended  to  revise  the  Texas  program  to 
be  consistent  with  SMCRA. 

EFFECnVH  DATE:  March  3,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfit)m,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcemwit,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa 
Oklahoma  74135-6548,  Telephone: 
(918) 581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

n.  Submission  of  the  Proposed  Amendment 

in.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Pnx»dural  Determinations 

I.  Background  on  the  Texas  Program 

On  February  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  program.  Background  information 
on  the  Texas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  February 
27, 1980.  Federal  Rqpster  (45  FR 


12998).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
943.10,  943.15,  and  S43.16. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  December  1, 1997 
(Administrative  Record  No.  TX-643), 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  at  its  own  initiative.  Texas 
proposed  to  amend  the  Texas  Siu-face 
Coal  Mining  and  Reclamation  Act 
(TSCMRA)  to  reflect  changes  resulting 
from  the  pass^e  of  Senate  Bills  (SB) 
636  and  898  by  the  75th  Texas 
Legislatiu«. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  December 
29, 1997,  Federal  Register  (62  FR 
67596),  and  in  the  same  document 
op>ened  the  public  comment  period  tmd 
provided  an  opportunity  for  a  pubhc 
hearing  or  meeting  on  the  adequacy  of 
the  proposed  amendment  The  public 
comment  period  closed  on  January  28, 
1998.  Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held. 
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m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15.  732.17.  884.14  and  884.15.  are 
the  Director's  findings  concerning  the 
proposed  amendment. 

Revisions  not  speciHcally  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  the  Texas  Abandoned 
Mine  Land  Program  (SB636) 

At  section  TSCMRA  §  134.142,  Texas 
proposed  to  remove  its  existing  criteria 
at  paragraphs  (1)  through  (3)  for 
determining  if  land  And  water  are 
eligible  for  reclamation  or  abatement 
under  its  abandoned  mine  land 
reclamation  program  and  add  the 
following  new  criteria: 

Land  and  water  are  eligible  for  reclamation 
or  abatement  expenditures  under  this 
subchapter  if  the  land  and  water  are  eligible 
for  reclamation  or  abatement  expenditures 
under  the  federal  act. 

The  criteria  Texas  proposed  to  remove 
from  its  statutes  are  substantially  the 
same  as  those  at  section  404  of  SMCRA. 
Removing  these  existing  criteria  and 
adding  criteria  that  bases  eligibility  of 
land  and  water  for  reclamation  or 
abatement  expenditures  on  criteria 
delineated  in  SMCRA  is  not 
inconsistent  with  SMCRA,  and  does  not 
render  the  Texas  statutes  less  stringent 
than  SMCRA.  Therefore,  the  Director  is 
approving  Texas'  proposed  changes  at 
section  134.142. 

B.  Revisions  to  Texas'  Regulatory 
Program 

1.  TSCMRA  §  134.004    Definitions  (SB 
898) 

Texas  proposed  to  add  the  following 
definition  for  the  term  "applicant"  at 
§  134.004(3)  and  to  renumber  the 
existing  definitions  to  reflect  this 
addition: 

Applicant  means  a  person  or  other  legal 
entity  seeking  a  permit  from  the  commission 
to  conduct  surface  coal  mining  activities  or 
underground  mining  activities  under  this 
chapter. 

The  definition  for  "applicant"  at 
section  701(16)  of  SMCRA  does  not 
include  the  term  "legal  entity." 
However,  Texas'  proposal  to  include  the 
term  "legal  entity"  in  its  definition  of 
"applicant"  is  not  inconsistent  with 
SMCRA  and  does  not  render  the  Texas 
statutes  less  stringent  than  SMCRA. 


2.  TSCMRA  §134.005 
898) 


Exemptions  (SB 


I 


Texas  proposed  to  remove 
§  134.005(a)(2),  which  is  the  exemption 
for  extraction  of  coal  for  commercial 
purposes  if  the  siu"face  raining  operation 
affects  two  acres  or  less,  and  to 
renumber  existing  paragraph  (3)  as  (2)  to 
reflect  this  deletion. 

On  May  7, 1987,  section  528(2)  of 
SMCRA  was  amended  to  remove  the 
exemption  on  surface  coal  mining 
operations  affecting  two  acres  or  less 
([101  STAT.  300]  SMCRA  Title  II— Two- 
Acre  Exemption,  Section  201  Repeal  of 
Exemption  (a)(2)).  Because  any  State 
law  or  regulation  allowing  a  two-acre 
exemption  was  rendered  ineffective,  the 
Director  approved  Texas'  proposal  to 
recodify  §  134.005(a)(2),  in  the  January 
30,  1997,  Federal  Register  (62  FR  4453), 
with  the  reoommendation  that  Texas 
should  remove  the  exemption  from  its 
statutes  to  prevent  confusion  and  as  a 
housekeeping  measure.  Therefore,  the 
Director  finds  that  Texas'  proposal  to 
remove  §  134.005(a)(2)  from  its  statutes 
does  not  render  the  Texas  statutes  less 
stringent  than  SMCRA. 

3.  TSCMRA  §  134.008    ApplicabiUty  to 
Governmental  Units  (SB  898) 

Texas  proposed  to  add  the  following 
provision  at  section  134.008: 

An  agency,  unit,  or  instrumentality  of 
federal,  state,  or  local  government,  including 
a  publicly  owned  utility  or  publicly  owned 
corporation  of  federal,  state,  or  local 
government,  that  proposes  to  engage  in 
surface  coal  mining  operations  that  are 
subject  to  this  chapter  shall  comply  with  this 
chapter.        i 

Texas'  proposed  provision  is 
substantially  the  same  as  section  524  of 
SMCRA.  Therefore,  the  Director  finds 
Texas'  proposal  is  no  less  stringent  than 
the  counterpart  SMCRA  provision. 

4.  TSCMRA  §134.014    Coal 
Exploration  Operations  (SB  898) 

Texas  proposed  to  add  the  following 
new  provision  at  134.014(b),  and 
redesignate  existing  (b)  to  (c): 

A  person  who  conducts  coal  exploration 
operations  that  substantially  disturb  the 
natural  land  surface  in  violation  of  this 
section  or  a  rule  adopted  under  this  section 
is  subject  to  §§  134.174  through  134,181. 

Texas'  proposed  new  provision  (b)  is 
substantially  the  same  as  section  512(c) 
of  SMCRA.  Therefore,  the  Director  finds 
that  proposed  §  134.014(b)  is  no  less 
stringent  than  the  counterpart  SMCRA 
provision. 


5.  TSCMRA  §  134.022    Prohibitions  on 
Surface  Coal  Ivfining  in  Certain  Areas 
(SB  898) 

Texas  proposed  to  recodify  Article 
5920-11,  Section  33(e),  Vernon's  Texas 
Civil  Statutes  (Vernon's),  to  §  134.022(c) 
and  to  revise  the  language  of  the 
provision  by  changing  the  date  relating 
to  valid  existing  rights  from  May  9, 
1979,  to  August  3,  1977. 

In  the  January  30, 1997,  Federal 
Register  (62  FR  4451),  Texas'  proposal 
to  extend  the  date  relating  to  vahd 
existing  rights  to  May  9, 1979,  and  to 
recodify  Article  5920-11,  Section  33(e) 
(Vernon's)  to  §  134.022(c),  was 
disapproved,  and  the  Director  required 
Texas  to  remove  the  imapproved 
provision  from  its  recodified  statutes 
and  to  restore  its  previously  approved 
statute  language.  The  proposal  now 
under  consideration  establishes  August 
3, 1977,  as  the  date  relating  to  vaHd 
existing  rights.  This  is  the  same  date  as 
that  established  by  section  522(a)(6) 
SMCRA.  Therefore,  the  Director  finds 
Texas'  proposal  is  no  less  stringent  than 
the  counterpart  SMCRA  provision,  and 
she  is  approving  it. 

6.  TSCMRA  §  134.056    Small  Mine 
Exemption  (SB  636) 

At  §  134.056(2),  Tex^s  proposed  to 
increase  the  amoimt  of  probable  total 
annual  production  allowed  for  surface 
coal  mining  operators  under  its  small 
operator  assistance  program  from 
100,000  to  300,000  tons. 

Section  507(c)(1)  of  SMCRA  also 
establishes  300,000  tons  of  probable 
total  annual  production  as  the  coal 
production  figure  for  operators  to 
qualify  for  small  operator  assistance. 
'Therefore,  Texas'  proposal  is  no  less 
stringei;t  than  the  requirements  of 
SMCRA.  j 

7.  TSCMRA  §  134.068    Schedule  of 
Notices  of  Violation  (SB  898) 

Texas  proposed  to  replace  Article 
5920-11.  Section  21(c)  (Vernon's),  with 
new  §  134.068  which  reads  as  follows: 

(a)  The  applicant  shall  file  with  the 
application  a  schedule  listing  any  notices  of 
violations  of  this  chapter,  the  federal  Act,  a 
federal  regulation  or  federal  or  state  program 
adopted  under  the  federal  Act,  or  another 
law,  rule,  or  regulation  of  the  United  States, 
this  state,  or  a  department  or  agency  in  the 
United  States  pertaining  to  air  or  water 
environmental  protection  incurred  by  the 
applicant  in  connection  with  a  surface  coal 
mining  operation  during  the  three  years 
before  the  application  date. 

(b)  The  schedule  must  indicate  the  fmal 
resolution  of  any  notice  of  violation. 

Texas'  proposed  language  at  new 
134.068  is  substantially  the  same  and  no 
less  stringent  than  the  language  at 
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section  510(c)  of  SMCRA  pertaining  to 
permit  applicant  fili^  of  a  schedule  of 
notices  of  violation.  Tnerefore,  the 
Director  is  approving  replacement  of 
Article  5920-11.  Section  21(c)  with  new 
section  134.068. 

8.  TSCMRA  §  134.069    Effect  of  Past  or 
Present  Violation  (SB  898) 

a.  TSCMRA  §  134.069(a).  Texas 
proposed  to  amend  §  134.069(a)  by 
removing  paragraph  (2),  which  allows 
the  commission  to  issue  a  permit  to  an 
appUcant  who  has  an  imabated 
violation  if  the  applicant  is  contesting 
the  violation. 

The  provisions  relating  to  applicant 
filing  of  a  schedule  listing  notices  of 
violation  at  section  510(c)  of  SMCRA  do 
not  include  a  provision  that  would 
allow  issiiance  of  a  permit  if  the 
appUcant  is  contesting  a  violation, 
liierefbre,  Texas'  proposal  is  no  less 
stringent  than  the  requirements  of 
SMCRA. 

b.  TSCMRA  §  134.069(b).  Texas 
proposes  to  amend  §  134.069(b)  by 
adding  language  that  references  Chapter 
134  and  other  laws  in  §  134.068  in 
relation  to  a  demonstrated  pattern  of 
willful  violations.  The  other  laws 
referenced  in  §  134.068  include  the 
faderal  Act.  a  federal  regulation  or 
federal  or  state  program  adopted  under 
the  federal  Act,  or  another  law,  rule,  or 
regulation  of  the  United  States,  this 
state,  or  a  department  or  agency  in  the 
United  States  pertaining  to  air  or  water 
environmental  protection. 

The  federal  coimterpart  provisions  to 
§  134.069(b)  at  section  510(c)  of  SMCRA 
also  include  references  to  the  Act  and 
other  laws,  rules,  and  regulations  of  the 
United  States  or  any  other  department 
or  agency  in  the  United  States. 
Therefore.  Texas'  proposal  is  not 
inconsistent  with  SMCRA  and  would 
not  render  the  Texas  statutes  less 
stringent  than  SMCRA. 

9.  TSCMRA  §  134.084    Suspension  or 
Rescission  of  hnprovidentiy  Issued 
Permit  (SB  898) 

a.  TSCMRA  §  134.084(a)  and  (b). 
Article  5920-11,  Section  21a  (Vernon's), 
authorizes  the  Commission  to  adopt  and 
enforce  rules  relating  to  siispension  or 
rescission  of  improvidently  issued 
permits  that  are  consistent  with  and  no 
less  effective  than  Federal  regulations 
adopted  under  SMCRA.  Texas  proposed 
to  replace  Article  5920-11,  Section  21a, 
with  language  that  is  substantively  the 
same  at  new  §  134.084(a)  and  (b). 
SMCRA  section  201(c)(1),  states  that 
permits  shall  be  suspended,  revoked,  or 
withheld  for  failiue  to  comply  with  any 
of  the  provisions  of  SMCRA  or  any  rules 
and  regulations  adopted  pursuant 


thereto.  Therefore,  the  Director  finds 
Texas'  proposal  is  not  inconsistent  with 
SMCRA  and  does  not  render  the  Texas 
statutes  less  stringent  than  SMCRA. 

b.  TSCMRA  §  134.084(c)  and  (d). 
Article  5920-11,  Section  6(b)  (Vernon's) 
provides  for  Texas  to  issue  a  notice  of 
permit  suspension  or  rescission  of  an 
improvidently  issued  permit  without 
first  conducting  a  formal  adjudicative 
proceeding  under4he  Texas 
Administrative  Procediue  Act  (Chapter 
2001,  Government  Code),  while  still 
allowing  the  permittee  to  file  an  appeal 
for  administrative  review  of  Texas' 
decision  to  suspend  or  rescind  a  permit. 
Texas  proposed  to  replace  Article  5920- 
11,  Section  6(b)  with  language  that  is 
substantively  the  same  at  134.084(c)  and 
(d). 

The  general  authority  for  suspension 
or  revocation  (rescission)  of  permits  is 
found  at  section  201(c)(1)  of  SMCRA. 
The  Federal  regulation  provisions  at  30 
CFR  773.21(a)  provide  for  an  automatic 
permit  suspension  and  rescission 
process  and  30  CFR  773.20(c)(2) 
requires  regulatory  authorities  to  give 
permittees  the  opportimity  to  request 
administrative  review  of  a  notice  of 
suspension  or  rescission  of  an 
improvidently  issued  permit.  Therefore, 
the  Director  finds  Texas'  proposal  to 
replace  Article  5920-11,  Section  6(b) 
with  language  that  is  substantively  the 
same  at  new  §  134.084(c)  and  (d)  is  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations  and  is  approving  it. 

10.  TSCMRA  §  134.092    Performance 
Standards  (SB  898) 

At  section  134.092(a)(2),  Texas 
proposed  to  add  the  language,  "all 
highwalls,  spoil  piles,  and"  after  the 
word  "with"  in  the  phrase  "to  restore 
the  approximate  original  contoiir  of  the 
land  with  depressions  eliminated." 

Texas'  proposed  language  is  similar  to 
the  provisions  at  section  515(b)(3)  of 
SMCRA  concerning  restoration  of 
approximate  original  contoiu-. 
liierefore,  Texas'  proftosal  is  not 
inconsistent  with  SMCRA  and  does  not 
render  the  Texas  statutes  less  stringent 
than  SMCRA. 

11.  TSCMRA  §  134.163    Terms  of 
Cessation  Order 

At  §  134.163(1),  Texas  proposed  to 
add  the  language,  "condition,  practice, 
or"  after  the  word  "the"  in  the  phrase 
"determines  the  violation  has  been 
abated." 

Texas'  existing  provisions  at  section 
134.163  were  approved  by  the  Director 
in  the  January  30, 1997,  Federal 
Register  (62  FR  4451),  with  the 
Director's  understanding  that  Texas  may 
amend  section  134.163  to  refer  to  "the 


condition,  practice,  or  violation"  in 
order  to  more  closely  track  the  language 
of  SMCRA  at  section  521(a)(2)  and  the 
Texas  implementing  regulation  at  TCMR 
843.680(c).  The  language  Texas 
proposed  is  that  which  the  Director 
understood  might  be  proposed  to  make 
the  Texas  statutes  more  dosely  track 
SMCRA  and  Texas'  implementing 
regulation  at  TCMR  843.680(c). 
Therefore.  Texas  proposal  is  not 
inconsistent  with  SMCRA  and  it  does 
not  render  the  Texas  statutes  less 
stringent  than  SMCRA. 

rV.  Saminary  and  Diqweitioii  of 
Commenta 

Public  Coaunents 

OSM  soUdted  pubUc  comments  on 
the  proposed  amendment,  but  none 
were  received. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
the  Director  solidted  comments  on  the 
proposed  amendment  from  various 
Federal  agendes  with  an  actual  or 
potential  interest  in  the  Texas  program 
(Administrative  Record  No.  TX-643.03). 

By  letter  dated  December  24, 1997 
(Administrative  Record  No.  TX-643.05), 
the  U.S.  Army  Corps  of  Engineers 
commented  that  it  found  the  changes  to 
be  satisfectory. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
conciurence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Texas 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quaUty  standards. 
Therefore,  OSM  did  not  request  the 
EPA's  concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solidted  comments  on  the  proposed 
amendment  frcHU  the  EPA 
(Administrative  Record  No.  TX-643.01). 
The  EPA  did  not  respond  to  OSM's 
request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Presentation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solidted 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  643.02). 
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Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Texas  on 
December  1, 1997. 

The  Director  approves  the  statutes  as 
proposed  by  Texas  with  the  provision 
that  they  be  fully  promulgated  in 
identical  form  to  the  statutes  submitted 
to  and  jeviewed  by  OSM  and  thepubUc. 

The  Federal  regulations  at  30  CFR 
part  943,  codifying  decisions  concerning 
the  Texas  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Deteiminations 

Executive  Order  12866 

This  rule  is  exempted  firom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 


a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  otherrequirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  envimnmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 


substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgateid  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  943 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  February  20, 1998. 
Brent  Wahlqaist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  943  is  amended 
as  set  forth  below: 

PART  949— TEXAS 

1.  The  authority  citation  for  part  943 
continues  to  read  as  follows: 

AuduHity:  30  U.S.C.  1 201  et  seq. 

2.  Section  943.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
pubUcation"  to  read  as  follows: 

§  943.15    Approval  of  Texas  regulatory 
program  amendments. 


Original  amendment  sutxnission 
date 


Date  of  final  publication 


Citation/description 


December  1. 1997 March  3. 1998  TSCMRA  134.004(3);  134.005(a)(2);  134.008;  134.014(b);  134.022(c); 

)  134.056(2);  134.068;  134.069(a)(2)  and  (b);  134.084(a)  through  (d); 

134.092(a)(2);  134.163(1).  Vemon's  Texas  Civil  Statutes  Article 
5920-11.  Sections  6(b),  21(c),  33(e)  and  21a. 

3.  Section  943.25  is  amended  in  the  table  by  adding  a  new  entry  in  chronological  order  by  "Date  of  final  pubUcation" 
to  read  as  follows:  i 

$943.25    Approval  of  Texas  abandoned  mine  land  redamation  plan  amendments. 


Original  amendment  sut>mlssion  date 


Date  of  final  publication 


Qtation/descnption 


December  1. 1997 


March  3,  1998  - TSCMRA  134.142. 
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DEPARTMENT  OF  THE  TREASURY 

Offlc*  Of  Foreign  Assets  Control 

31  CFR  Parts  500. 505  and  515 

Foreign  Assets  Control  Regulations; 
Flegulatlons  Prohit)itlng  Transactions 
Involving  the  Shipment  of  Certain 
Merchandise  Betwreen  Foreign 
Countries;  Cuban  Assets  Control 
Regulations:  Civil  Penalty 
Adntinlstrative  Hearings 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACnON:  Final  rule. 

summary:  The  Treasury  Department 
amends  the  Foreign  Assets  (Control 
Regulations  and  the  Cuban  Assets 
Control  Regulations  to  add  procedures 
for  the  conduct  of  administrative 
hearings  in  dvil  penalty  cases  and  for 
settlement  of  dvil  penalty  cases  in  lieu 
of  administrative  hearings.  A 
conforming  amendment  is  made  to  the 
Transaction  Control  Regulations.  The 
final  rule  is  issued  after  consideration  of 
public  comments  received  on  the 
proposed  rule  published  in  the  February 
14. 1997  Federal  Registsr. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  April  2. 1998. 
FOR  FURTHER  MFORMATKM  OONTACT:  Mrs. 
B.S.  Scott,  Chief,  Civil  Penalties 
Program  (tel.:  202/622-6140).  or 
William  B.  Hoffinan,  Chief  Covmsel  (tel.: 
202/622-2410),  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department, 
Washington,  DC  20220. 
SUPPLEMBITARY  INFORMATKM: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC."  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  dovmloading 
without  charge  in  WordPerfect  5.1, 
ASCn,  and  Adobe  AcrobafTM  readable 
(•.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page),  Tehiet,  or  FTP 
protocol  is:  fBdbbs.access.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCII  format  without 
charge  fit>m  Treasiuy's  Electronic 
Ubrary  ("TEL")  in  the  "Business,  Trade 
and  Ubor  Mall"  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 


access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93.3);  World  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 
http://www.ustreas.gov/treasiuy/ 
services/fac/fachtml.  or  in  fax  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
(within  the  United  States)  a  touch-tone 
telephone. 

Background 

The  Foreign  Assets  Control 
Regulations,  31  CFR  part  500,  and  the 
Cuban  Assets  Control  Reguladons,  31 
CFR  part  515  (jointly,  the 
"Regulations"),  are  amended  to  provide 
for  detailed  procedures  governing 
administrative  hearings,  as  provided  in 
section  1710(c)  of  the  Cuban  Democracy 
Act  of  1992  (22  U.S.Q  6001-6010  —  the 
"CDA").  A  conforming  amendment  is 
made  to  §  505.50  of  the  Regulations 
Prohibiting  Transactions  Involving  the 
Shipment  of  Certain  Merchandise 
Between  Foreign  Coimtries,  31  CFR  part 
505,  which  incorporates  by  reference^ 
the  penalty  provisions  of  part  500. 
Because  the  CDA  amends  section  16  of 
the  Trading  with  the  Enemy  Act  (50 
U.S.Q  App.  16)  to  permit  the  imposition 
of  dvil  monetary  4>enalties  and  dvil 
forfeiture  with  opportunity  for  hearing 
and  discovery,  subpart  G  of  the 
Regulations  is  revised  to  establish  the 
procedures  governing  administrative 
hearings. 

This  final  rule  addresses  the 
comments  received  during  the  public 
comment  period  and  establishes  the 
Office  of  Foreign  Assets  Control's 
("OFAC")  dvil  penalties  administrative 
hearing  process. 

Response  to  Public  Comments 

On  February  14, 1997.  OFAC 
requested  public  comments  cm  proposed 
rules  (31  CFR  Parts  500.  505  and  515). 
OFAC  received  two  letters  commenting 
on  the  proposed  hearing  procedures. 
The  commenters  were  Lonnie  Ann  Pera, 
Esq.,  of  Zuckert,  Scoutt  &  Rasenbeiger, 
L.L.P.,  and  D.E.  Wilson,  Jr..  Esq.,  of  Lane 
&  Mittendorf  LLP.  A  number  of 
procedural  and  substantive  changes 
have  been  made  to  improve  clarity  and 
to  reflect  concerns  raised  in  the 
comments  submitted. 

In  response  to  the  suggestion  of  one 
commenter,  the  sections  have  been 
renumbered  to  create  new  headings  to 
fedlitate  use  of  the  regulations.  In  the 
discussion  below,  the  new  headings  are 


used  with  the  previous  heading  listed  in 
paraatheses.  l^e  comments  below 
apply  equally  to  part  500  and  515,  but. 
because  the  sections  are  identical, 
reference  is  made  only  to  part  500. 

Section  550.701(b) 

Criminal  Penalty  Increase: 

One  commenter  suggested  that  more 
information  about  increased  criminal 
fines  for  violations  of  the  Trading  with 
the  Enemy  Act  pursuant  to  18  U.S.Q 
3571  be  included.  Further  information 
is  provided. 

Section  S00.702 

Calendar  Days: 

Both  commentera  raised  a  number  of 
procedural  points  requesting 
clarification  of  filing  and  service 
requirements.  Many  of  their  suggestions 
have  been  incorporated  into  the  final 
rule.  Filing  deadlines  are  now 
spedfically  counted  in  terms  of 
calendar  days,  unless  otherwise  noted. 
Notice  in  the  Prepenalty  Notice  of 
Waiver  of  Discovery: 

One  commenter  believed  that  the 
prepenalty  notice  should  specifically 
inform  the  respondent  that  a  request  for 
discovery  must  be  induded  in  the 
response  or  the  right  to  discovery  is 
waived.  This  additional  notice  to  the 
respondent  is  now  induded  in 
S500.702(b)(2)(iii).  The  second 
commenter  stated  that  the  waiver  of 
respondent's  rights  to  discovery  and 
hearing  where  the  respondent  has  filed 
in  an  untimely  manner  was 
"draconian."  OFAC  disagrees. 
Prepenalty  notices  and  OFAC 
regulations  clearly  set  out  deedline 
requirements  which  respondents  must 
satisfy. 
Service: 

One  commenter  stated  that 
§  500.702(c)(3)  should  require  the 
individual  serving  the  prepenalty  notice 
to  sign  and  to  indicate  on  the  certificate 
the  date  on  which  the  prepenalty  notice 
was  served.  The  paragraph  has  been 
amended  to  require  that  the  certificate 
indude  botii  the  server's  signature  and 
the  date  of  service. 

Section  500.703 

Notice  of  Address  Change: 

Each  respondent  is  required  to 
provide  a  name  and  address  for  service. 
One  commenter  asked  that  OFAC  define 
the  term  "interested  parties"  foimd  in 
section  703(b)(l)(iii),  which  contains  the 
requirement  for  accurate  address 
information.  The  commenter  requested 
that  the  possible  sanctions  for  failure  to 
comply  with  this  provision  be 
spedfically  set  forth  in  the  regulations. 
OFAC  has  changed  the  term  "interested 
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parties"  to  "parties"  to  clarify  who  must 
be  notified  of  address  changes.  The 
imposition  of  sanctions  for  failure  to 
comply  with  this  requirement  is 
committed  to  the  discretion  of  the 
Administrative  Law  Judge.  Consistent 
with  the  Administrative  Procedure  Act, 
5  U.S.C.  ch.  5  and  7  (the  "APA"),  the 
Administrative  Law  Judge  has  the 
authority  to  conduct  the  hearing 
including  the  authority  to  "regulate  the 
course  of  the  hearing  and  the  conduct  of 
the  parties  and  their  counsel." 
§  500.706(b)(5). 

One  commenter  believed  that  if  a 
respondent  is  represented  by  counsel, 
OF  AC  need  only  know  the  cvurent 
name,  address  and  telephone  number  of 
respondent's  counsel  and  that  notice 
only  need  be  sent  to  the  parties' 
counsel.  OFAC  agrees  it  is  sufficient  for 
a  party  represented  by  counsel  to  have 
the  counsel  provide  the  appropriate 
name,  address,  and  facsimile  machine 
and  telephone  numbers.  This  provision 
has  been  amended  accordingly. 
Informal  Settlement: 

One  commenter  stated  it  was  not  clear 
whether  OFAC  would  or  could  toll  the 
30  calendar  day  response  period  during 
settlement  discussions  and  requested 
clariScation  regarding  the  required 
mechanism  for  tolling  the  response 
period  under  §  500.703(b)(3).  OFAC 
believes  that  the  provision  is  clear. 
There  is  no  automatic  tolling  of  the  30- 
day  response  period  during  settlement 
discussions.  A  respondent  engaged  in 
settlement  discussions  for  29  calendar 
days  may  not  break  off  discussions  on 
day  29  and  then  receive  29  additional 
calendar  days  to  file  a  response  to  the 
prepenalty  notice.  In  this  example,  the 
respondent  would  have  only  one 
remaining  calendar  day  left  in  which  to 
file  a  response  absent  a  clear  agreement 
with  OFAC  to  the  contrary.  Where 
OFAC  has  responded  affirmatively  in 
writing  that  the  30  calendar  day 
response  period  has  been  tolled  for 
ongoing  settlement  discussions,  the 
respondent  will  be  informed  in  writing 
of  the  new  deadline  for  responding. 

Section  500.705 

Admissibility  of  Information  into  the 
Record: 

One  commenter  expressed  concern 
over  the  admissibility  of  evidence  into 
the  record.  OFAC  has  amended  the 
language  to  emphasize  that  information 
will  be  admissible  into  the  record  to  the 
extent  that  the  Administrative  Law 
Judge  deems  it  admissible  pursuant  to 
§500.715. 
Signature  of  a  Requesting  Party: 

One  commenter  objected  to  OFAC's 
double  signatiu^  requirement  on  a 


request  for  hearing.  Under  the  proposed 
regulations,  §  500.705(c)  required  both 
respondent's  signature  and  respondent's 
counsel's  fflgnature  on  the  request  for 
hearing.  OFAC  agrees  this  is 
unnecessary  and  has  amended  this 
requirement  to  allow  signature  either  by 
respondent  or,  if  represented,  by 
respondent's  counsel. 

Section  500.706 

Notice  of  Appearance: 

Both  commenters  sought  clarification 
concerning  the  requirement  for  notice  of 
appearance  and  representation  before 
the  Administrative  Law  Judge.  The 
provision  has  been  amended  to  reflect 
OFAC's  intent  that  parties  or  their 
counsel  provide  written  notice  to  the 
Administrative  Law  Judge  that  they  are 
either  a  party  or  coiuisel  to  a  party  in 
the  proceeding  before  the  judge.  "The 
notice  of  appearance  must  be  provided 
to  the  Administrative  Law  Judge.  No 
particular  format  is  required  for  the 
notice  of  appearance. 

Section  500.709  (proposed  §  500.706) 

Motions,  Interlocutory  Appeals,  Notice 
of  Change  of  Address: 

Both  commenters  supported  the  use 
of  facsimile  transmissions  and  private 
expedited  mail  services  to  facilitate 
respondents'  efforts  in  meeting  filing 
deadlines.  One  commenter  questioned 
how  the  Administrative  Law  Judge 
would  be  able  to  serve  the  parties  with 
a  decision  by  certified  mail  and  leave 
the  parties  sufficient  time  to  respond 
with  an  interlocutory  appeal.  Citing 
delivery  problems  with  certified  mail  in 
particular  areas  of  the  country,  the 
commenter  stated  that  the  parties  may 
not  learn  of  the  decision  until  just 
before,  or  possibly  even  after,  the 
expiration  of  the  10-day  period  for 
appealing  the  decision.  OFAC  has 
amended  these  provisions.  Parties  or  the 
Administrative  Law  Judge  may  serve  or 
file  copies  of  signed  and  dated 
documents  by  facsimile  transmission, 
courier,  or  other  expedited  means, 
provided  that  the  original,  signed 
document  is  also  sent  concurrently  by 
registered  or  certified  mail,  return 
receipt  requested.  The  date  stated  in  the 
date-stamped  registered  or  certified 
mail  postal  receipt  constitutes  the  filing 
or  service  date. 

Section  500.707  (proposed  §  500.706(g)) 

Interlocutory  Appeal: 

One  commenter  asked  for  more 
precise  instructions  in  filing  an 
interlocutory  appeal.  The  commenter 
also  asked  for  a  model  form.  The 
Administrative  Law  Judge  has  the 
authority  to  provide  particularized 
instructions  of  this  nature. 


500.706(e) 

Ex  Parte  Communications: 

One  commenter  noted  that  the  terms 
referring  to  "party,"  "party's  counsel," 
"respondent,"  and  "any  other 
individual"  were  used  but  not 
interchangeably.  OFAC  agrees  with  the 
commenter  and  the  paragraph  has  been 
amended  to  achieve  more  consistent 
usage  of  these  terms. 

Section  500.710(e)  (proposed 
§500.706(k)(5)) 

Exemptions  from  Discovery: 

One  commenter  suggested  that  OFAC 
was  treating  as  undiscoverable 
Executive  orders  dealing  with  the 
treatment  of  national  security 
information  even  where  the  President 
has  decided  that  certain  of  such  orders 
are  not  classified.  This  is  not  OFAC's 
position.  This  section  provides  for 
withholding  information  requested  in 
discovery  where  a  privilege  is  asserted. 
One  available  privilege  applies  to 
classified  information.  Unclassified 
documents  would  not  quzdify  for  this 
privilege. 

The  other  commenter  felt  that  a 
respondent  would  be  compelled  to 
submit  interrogatories  before  OFAC  had 
time  to  set  a  hearing  date.  The 
commenter  suggested  that  the  filing 
deadlines  were  already  strict  and 
asserted  that  requiring  respondent  to 
serve  interrogatories  in  advance  of 
scheduling  a  hearing  date  would  prove 
"unduly  burdensome"  for  the 
respondent.  OFAC  does  not  agree.  A 
respondent  has  30  calendar  days  in 
which  to  respond  to  an  OFAC 
prepenalty  notice  and  request  a  hearing 
and  discovery.  Once  the  response  is 
served  upon  OFAC,  an  Administrative 
Law  Judge  vsrill  be  assigned  the  case. 
The  Administrative  Law  Judge  will  set 
the  hearing  date,  not  OFAC.  When  the 
procedural  schedule  is  not  prescribed 
imder  the  regulations,  the 
Administrative  Law  Judge  has  the 
authority  to  establish  the  schedule.  The 
Administrative  Law  Judge  may,  for 
example,  convene  a  pre-hearing 
conference  to  respond  to  scheduling 
burdens  being  experienced  by  the 
parties. 


Section  500.711  (proposed 
§500.706(1)(5)) 

Summary  Disposition: 

One  commenter  suggested  that  a 
respondent  might  not  receive  the 
Administrative  Law  Judge's 
recommended  decision  for  summary 
dismissal  in  sufficient  time  to  file  an 
interlocutory  appeal.  The  commenter 
also  requested  that  the  regulations 
clarify  whether  the  appeal  is  due  within 
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20  days  after  the  date  of  the 
Administntive  Law  Judge's  dedsiom  or 
after  the  date  respcxident  receives  the 
recominended  decision. 

OFAC  agrees  %irith  the  commenter's 
concems  and  the  need  for  greater  clarity 
on  this  point.  Service  by  the 
Administrative  Law  Judge  upon  the 
parties  of  recommended  decisions  and 
other  orders  might  be  delayed  by  the  use 
of  U.S.  certified  mail,  and  this  may 
impoee  hardships  upon  the  parties.  This 
and  other  provisions  have  been 
amended  to  provide  fior  delivery  of  the 
Administrative  Law  Judge's  signed  and 
dated  recommended  decisions  and  other 
orders  by  facsimile  transmission, 
coiuier,  or  other  expedited  means, 
concurrent  with  service  by  U.S.  certified 
maiL  Section  500.711(e)(proposed 
§  500.706a)(5))  has  been  changed  to 
clarify  that  an  appeal  from  the 
Administiative  Law  Judge's 
recommended  decision  for  summary 
disposition  is  due  within  20  days  of  the 
date  of  the  judge's  decision. 

Section  500.713  (propoaed  §S00.706(o)) 

Public  Hearing: 

One  commenter  suggested  that  the 
term  "notice"  required  clarification. 
OFAC  has  amended  the  language  to 
include  a  specific  refiarence  to  me 
"notice  of  hearing  firom  the 
Administrative  Law  Judge." 
§  500.713(a).  Thus,  within  20  calendar 
days  of  the  Administrative  Law  Judge's 
notice  of  hearing,  any  party  may  file  a 
motion  with  the  judge  requesting  a 
closed  hearing. 

Section  500.715(g)  (proposed 
S500.706(qX7)) 

Costs  of  Depositions: 

One  commenter  requested  that  OFAC 
specify  exactly  which  costs  of  a 
deposition  the  requesting  party  must 
pay.  OFAC  believes  that  the  r^ulations 
are  dear.  All  costs  of  depositions  shall 
be  bome  by  the  party  requesting  the 
deposition.  Should  a  party  requesting  a 
deposition  object  to  fees  or  travel 
expenses  sought  by  the  deponent,  the 
requesting  party  may  seek  a  ruling  by 
the  Administrative  Law  Judge.  Pursuant 
to  §  500.706(b)(4)  and  (12),  the 
Administrative  Law  Judge  has  the 
authority  to  cause  depositions  to  be 
taken  and  to  set  fees  and  expenses  for 
witnesses,  including  expert  witnesses. 

One  commenter  ^ed  that  the  term 
"unavailable"  be  defined  for  purposes 
of  §  500.715(g).  The  commenter 
suggested  that  the  respondent  must 
know  whether  a  deposition  is 
appropriate  if  a  person  cannot  attend 
the  hearing  because  of  a  conflict,  or 
whether  the  witness  must  meet  the 


"unavailability"  requiremeDts  of  the 
Federal  Rules  of  Evidence  before  the 
respcmdent  may  take  a  deposition. 
While  the  Federal  Rules  of  Evidence  do 
not  generally  apply  to  this 
administrative  hearing  process,  the 
Administrative  Law  Juc^  does  have  the 
authority  to  take  and  cause  depositions 
to  be  taken.  In  the  event  a  question  or 
controversy  arises  as  to  the 
"unavailability"  of  a  witness,  the  parties 
may  seek  a  ruUng  by  the  Administrative 
Law  Judge. 

Sectian  500.716(g)  (propoaed 
§  500.706(a)) 

Final  Decision: 

Proposed  §  500.706(u)  provided  for 
the  final  decision  of  the  Secretary  or  the 
Seoetaiy's  designee  to  be  based  on  a 
review  of  the  proposed  dedsicm  and  the 
entire  record  of  the  proceeding.  A 
commenter  questioned  whethn  OFAC 
intended  that  the  final  dedsim  be  based 
upon  the  parties'  proposed  dedsions  or 
on  the  Administrative  Law  Jodm's 
recommended  decision.  OFAChas 
amended  $  500.716(g)  to  read  "based  on 
a  review  of  the  Administrative  Law 
Judge's  recommended  decision  and  the 
entire  record  of  the  proceeding." 

Regnlatnry  Flexibility  Act 

It  has  been  determined  that  this  final 
rule  is  not  a  "significant  regulatory 
action"  as  defined  in  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  reqidred.  It  is  hereby 
certified,  pursuant  to  the  Regulatory 
Flexibility  Art  (5  U.S.C  605(b)),  that  the 
final  rule  will  not  have  a  significant 
economic  impart  on  a  subatantial 
niunber  of  small  entities,  so  that  no 
regulatory  flexibility  analysis  is 
required.  The  Eactual  basis  for  this 
certification  is  as  follows:  Since  dvil 
penalty  procedures  under  the 
Regulations  were  adopted  (Jime  29, 
1993,  for  part  515;  April  8, 1994,  for  part 
500),  all  redpients  of  a  prepenalty 
notice  under  the  Regulaticms  have  been 
provided  the  opportunity  to  request  an 
administrative  hearing,  with  prehearing 
discovery,  prior  to  imposition  of  a 
penalty.  §§  500.702(b)  &  515.702(b).  As 
of  December  12, 1997,  the  cumulative 
niunber  of  hearing  requests  pending  was 
41.  Of  these,  only  5  involved 
respondents  that  are  small  business 
entities  with  fewer  than  500  employees. 
A  respondent's  dedsion  to  use  Uie 
administrative  hearing  process  is  strictly 
voluntary,  and  any  final  agency  action 
imposing  a  dvil  penalty,  with  or 
without  an  administrative  hearing, 
remains  appealable  pursuant  to  section 
702oftheAPA. 

The  collection  of  information  in  the 
final  rule  arises  in  the  condurt  of 


g: 


administrative  actions  or  investisatians 
by  OFAC  against  specific  individfuala  or 
entities  and  is,  pursuant  to  44  U.S.C 
3518(c)(l)(B)(ii),  not  subjert  to  the 
requirements  of  the  Paperwoik 
Reducti(Hi  Act 

List  of  Subjects 

31  CFR  Part  500 

Administrative  practice  and 
procedure.  Banks,  banking.  Blocking  of 
assets,  Cambodia,  Currency,  Estates, 
Exports.  Finance,  Foreign  claims. 
Foreign  investment  in  the  United  States. 
Foreign  trade,  Impcvts.  Informatian  and 
informational  materials.  IntematiaDal 
organizations.  North  Koroa,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Securities,  Services, 
SpedaUy  derignated  nationals. 
Terrorism,  Travel  restrictions.  Trusts 
and  trustees.  Vessels,  Vietnam. 

31  CFR  Part  505 

Administrative  practice  and 
iiooedure.  Arms  and  munitions,  lUnta^ 

inldng.  Communist  countries.  Exports, 
Finance,  Foreign  trade,  Nudear 
materials.  Penalties,  Reporting  and 
recordkeeping  requirements. 

31  CFR  Part  515 

Administrative  practice  and 
procediuB,  Air  carriers.  Banks,  Vwnlring^ 
Blocking  of  assets.  Cube,  Currency, 
Estates,  Exports,  Finance,  Foreign 
investment  in  the  United  States,  Foreign 
trade.  Imports,  Information  and 
informational  materials.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Securities,  Shipping. 
Spedally  designated  nationals, 
Terrorism,  Travel  restrictions,  Trusts 
and  trustees.  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  parts  500,  505  and 
515  are  amended  as  set  forth  below: 

PART  500-FOREIQN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  dtation  for  part  500 
is  revised  to  read  as  follows: 

AudMritjr:  18  U.S.C.  2332d:  31  U.S£. 
321(b);  50  U.S.C  App.  1-44;  Pub.  L  101-410. 
104  Stat  890  (28  U.S.C  2461  note);  E.O. 
9193,  7  FR  5205.  3  CFR,  1938-1943  Comp., 
p.  1174;  E.O.  9989.  13  FR  4891.  3  CFR.  1943- 
1948  Camp.,  p.  748. 

2.  Subpart  G  is  revised  to  read  as 
follows: 

Subpart  Q—Penaldee 

500.701  Penalties. 

500.702  Prepenalty  notice:  contents; 
respondent's  rights;  service. 

500.703  Response  to  prepenalty  noticr. 
requests  £ar  hearing  and  prehearing 
discovery;  waiver;  infiamal  settlement 
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500.704  Penalty  imposition  or  withdrawal 
absent  a  hearing  request. 

500.705  Time  and  opportunity  to  request  a 
hearing. 

500.706  Hearing. 

500.707  Interlocutory  appeal. 

500.708  Settlement  during  hearing 
proceedings. 

500.709  Motions. 

500.710  Discovery. 

500.711  Summary  disposition. 

500.712  Prehearing  conferences  and 
submissions. 

500.713  Public  hearings. 

500.714  Conduct  of  hearings. 

500.715  Evidence. 

500.716  Proposed  decisions;  reconunended 
decision  of  Administrative  Law  Judge; 
final  decision. 

500.717  Judicial  review. 

500.718  Referral  to  United  States  Department 
of  Justice:  administrative  collection 
measures. 

Sut>part  G — Penalties 

§500.701    Penalties. 

(a)  Attention  is  directed  to  section  16 
of  the  Trading  with  the  Enemy  Act  (50 
U.S.C.  App.  16  —  "TWEA").  as  adjusted 
pursuant  to  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990  (Pub. 
L.  101-410,  as  amended.  28  U.S.C.  2461 
note),  which  provides  that: 

(1)  Persons  who  willfully  violate  any 
provision  of  TWEA  or  any  license,  rule, 
or  regulation  issued  thereunder,  and 
persons  who  willfully  violate,  neglect, 
or  refuse  to  comply  with  any  order  of 
the  President  issued  in  compUance  with 
the  provisions  of  TWEA  shall,  upon 
conviction,  be  fined  not  more  than 
$1,000,000  or,  if  an  individual,  be  fined 
not  more  than  $100,000  or  imprisoned 
for  not  more  than  10  years,  or  both;  and 
an  officer,  director,  or  agent  of  any 
corporation  who  knowingly  participates 
in  such  violation  shall,  upon  conviction, 
be  fined  not  more  than  $100,000  or 
imprisoned  for  not  more  than  10  years, 
or  both. 

(2)  Any  property,  funds,  seciuities, 
papers,  or  other  articles  or  documents, 
or  any  vessel,  together  with  its  tackle, 
apparel,  furniture,  and  equipment, 
concerned  in  a  violation  of  TWEA  may 
upon  conviction  be  forfeited  to  the 
United  States. 

(3)  The  Secretary  of  the  Treasury  may 
impose  a  civil  penalty  of  not  more  than 
$55,000  p>er  violation  on  any  person 
who  violates  any  license,  order,  or 
regulation  issued  imder  TWEA. 

(4)  Any  property,  funds,  securities, 
f>apers,  or  other  articles  or  documents, 
or  any  vessel,  together  with  its  tackle, 
apparel,  furniture,  and  equipment,  that 
is  the  subject  of  a  violation  subject  to  a 
civil  penalty  issued  pursuant  to  TWEA 
shall,  at  the  discretion  of  the  Secretary 
of  the  Treasiuy ,  be  forfeited  to  the 
United  States  Government. 


(b)  The  criminal  penalties  provided  in 
TWEA  are  subject  to  increase  pursuant 
to  18  U.S.C.  3571  which,  when  read  in 
conjimctitm  with  section  16  of  TWEA. 
provides  that  persons  convicted  of 
violating  TWEA  may  be  fined  up  to  the 
greater  of  either  $250,000  for 
individuals  and  $1,000,000  for 
organizations  or  twice  the  pecuniary 
gain  or  loss  from  the  violation. 

(c)  Attention  is  directed  to  18  U.S.C. 
1001,  which  provides  that  whoever,  in 
any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States,  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  fraudulent 
statements  or  representations,  or  makes 
or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry,  shall  be  fined  imder  title  18, 
United  States  Code,  or  imprisoned  not 
more  than  5  years,  or  both. 

§500.702    Prapenalty  notice;  contents; 
respondenfs  rights;  service. 

(a)  When  required.  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruUng, 
regulation,  order,  direction  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasiu^  pursuant  to 
this  part  or  otherwise  under  the  Trading 
with  the  Enemy  Act,  and  the  Director 
determines  that  further  proceedings  are 
warranted,  he  or  she  shall  issue  to  the 
person  concerned  a  notice  of  his  or  her 
intent  to  impose  a  monetary  penalty 
and/or  forfeiture.  The  prepenalty  notice 
may  be  issued  whether  or  not  another 
agency  has  taken  any  action  with 
respect  to  this  matter. 

(b)  Contents — (1)  Facts  of  violation. 
The  prepenalty  notice  shall  describe  the 
violation,  specify  the  laws  and 
regulations  allegedly  violated,  and  state 
the  amount  of  the  proposed  monetary 
penalty  and/or  forfeiture. 

(2)  Respondent's  rights — (i)  Right  to 
respond.  The  prepenalty  notice  shall 
also  inform  the  respondent  of 
respondent's  right  to  respond  in  writing 
to  the  notice  within  30  calendar  days  of 
the  mailing  or  other  service  of  the  notice 
pursuant  to  paragraph  (c)  of  this  section, 
as  to  why  a  monetary  penalty  and/or 
forfeiture  should  not  be  imposed,  or,  if 
imposed,  why  it  should  be  in  a  lesser 
amount  than  proposed. 

(ii)  Right  to  request  a  hearing.  The 
prepenalty  notice  shall  also  inform  the 
respondent  that,  in  the  response 
provided  for  in  paragraph  (b)(2)(i)  of 


this  section,  the  respondent  may  also 
request  a  hearing  conducted  pursuant  to 
5  U.S.C.  554-557  to  present  the 
respondent's  defenses  to  the  imposition 
of  a  penalty  and/or  forfeiture  and  to 
offer  any  oth^  information  that  the 
respondent  believes  should  be  included 
in  Uie  agency  record  prior  to  a  final 
determination  concerning  the 
imposition  of  a  penalty  and/or 
forfeiture.  A  failure  to  request  a  hearing 
within  30  calendar  days  of  service  of  the 
prepenalty  notice  constitutes  a  waiver  of 
a  hearing. 

(iii)  Right  to  request  discovery  prior  to 
hearing.  The  prepenalty  notice  shall 
also  inform  the  respondent  of  the  right 
to  discovery  prior  to  a  requested 
hearing.  Discovery  must  be  requested  in 
writing  in  the  response  provided  for  in 
paragraph  (b)(2)(i)  of  this  section,  jointly 
with  respondent's  request  for  a  hearing. 
A  failure  to  file  a  request  for  discovery 
within  30  calendar  days  of  service  of  the 
prepenalty  notice  constitutes  a  waiver  of 
prehearing  discovery. 

(c)  Service.  The  prepenalty  notice,  or 
any  amendment  or  supplement  thereto, 
shall  be  served  upon  the  respondent. 
Service  shall  be  presumed  completed: 

(1)  Upon  mailmg  a  copy  by  registered 
or  certified  mail,  retimi  receipt 
requested,  addressed  to  the  respondent 
at  the  respondent's  last  known  address; 
or 

(2)  Upon  the  mailing  date  stated  in  a 
date-stamped  postal  receipt  presented 
by  the  Office  of  Foreign  Assets  Control 
with  respect  to  any  respondent  who  has 
refused,  avoided,  or  in  any  way 
attempted  to  decline  delivery,  tender,  or 
acceptance  of  the  registered  or  certified 
letter  or  has  refused  to  recover  a 
registered  or  certified  letter  served;  or 

(3)  Upon  personal  service  by  leaving 

a  copy  with  the  respondent  or  an  officer, 
a  managing  or  general  agent,  or  any 
other  agent  authorized  by  appointment 
or  by  law  to  accept  or  receive  service  for 
the  respondmt  and  evidenced  by  a 
certificate  of  service  signed  and  dated 
by  the  individual  making  such  service, 
stating  the  method  of  service  and  the 
identity  of  the  individual  with  whom 
the  prepenalty  notice  was  left;  or 
(4J  Upon  proof  of  service  on  a 
respondent  who  is  not  resident  in  the 
United  States  by  any  method  of  service 
permitted  by  the  law  of  the  jurisdiction 
in  which  the  respondent  resides  or  is 
located,  provided  the  requirements  of 
such  foreign  law  satisfy  due  process 
requirements  under  United  States  law 
with  respect  to  notice  of  administrative 
proceedings,  and  where  appUcable  laws 
or  intergovernmental  agreements  or 
understandings  make  the  methods  of 
service  set  forth  in  paragraphs  (c)(1) 
through  (3)  of  this  section  inappropriate 
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or  ineffBctive  for  service  upon  the 
nonresident  respondent. 


§500.703    Response  to  prapenattynotioe; 
requeets  for  heertng  and  prehesrfng 
disoowery;  VMiwsr;  Monnal  eetdement 

(s)  Deadline  for  response.  The 
respondent  shell  hsve  30  calendar  days 
from  the  date  of  mailing  or  other  service 
of  the  prepenalty  notice  pursuant  to 
§  500.702(c)  to  respond  thereto.  The 
response,  signed  and  dated,  may  be  sent 
by  facsimile  transmission  to  the  Office 
of  Foreign  Assets  Control,  at  202/622- 
1657,  or  by  courier  or  other  expedited 
means  at  any  time  during  the  30-day 
response  period  if  an  original  copy  is 
sent  concurrently  via  the  U.S.  Postal 
Service,  registered  or  certified  mail, 
return  receipt  requested.  The  date 
shown  on  the  date-stamped  registered 
or  certified  mail  postal  receipt  will 
constitute  the  fil^g  date  of  the 
response. 

(b)  Form  and  contents  of  response — 
(1)  In  general.  The  written  response 
need  not  be  in  any  particular  form,  but 
shall  contain  information  sufficient  to 
indicate  that  it  is  in  response  to  the 
prepenalty  notice.  It  should  be 
responsive  to  the  allegations  contained 
therein  and  set  forth  dte  nature  of  the 
respondent's  defenses. 

(i)  The  response  must  admit  or  deny 
specifically  each  separate  allegation  of 
violation  made  in  the  prepenalty  notice. 
If  the  respondent  is  without  knowledge 
as  to  an  allegation,  the  response  shall  so 
state,  and  such  statement  shall  operate 
as  a  denial.  Failure  to  deny,  controvert, 
or  object  to  any  allegation  will  be 
deemed  an  admission  of  that  allegation. 

(ii)  The  response  must  also  set  forth 
any  additional  or  new  matter  or 
arguments  the  respondent  seeks,  or  shall 
seek,  to  use  in  support  of  all  defenses  or 
claims  for  mitigation.  Any  defense  or 
partial  defense  not  specifically  set  forth 
in  the  response  shall  be  deemed  waived, 
and  evidence  thereon  may  be  refused, 
except  for  good  cause  shown, 
(iii)  The  response  must  also 
accurately  state,  for  each  respondent, 
the  respondent's  full  name  and  address 
for  future  service,  together  with  current 
telephone  and,  if  applicable,  facsimile 
machine  numbers  and  area  code.  If 
respondent  is  represented  by  counsel, 
coimsel's  full  name  and  address, 
together  with  telephone  and  facsimile 
numbers  and  area  code,  may  be 
provided  in  lieu  of  service  information 
for  the  respondent.  The  respondent  or 
respondent's  counsel  of  record  is 
responsible  for  providing  timely  written 
notice  to  the  parties  of  any  subsequent 
changes  in  the  information  provided. 

(2)  Request  for  hearing  and 
prehearing  discovery;  waiver.  Any 


request  for  an  administrative  hearing 
and  prehearing  discovery  must  be  made, 
if  at  all,  in  the  written  response  made 
pursuant  to  this  section  and  within  the 
30  calendar  day  period  ^Mcified  in 
§  500.705(a).  A  failure  to  request  a 
hearing  and  prehearing  discovery  in 
writing  within  30  calendar  days  of 
service  of  the  prepenalty  notice 
constitutes  a  waiver  of  a  hearing  and 
prehearing  discovery.  A  response 
asserting  that  respondent  reserves  the 
right  to  request  a  hearing  or  prehearing 
discovery  beyond  the  30  calendar  day 
period  is  ineffectual. 

(3)  Informal  settlement;  response 
deadline.  In  addition  cm-  as  an  alternative 
to  a  written  response  to  a  prepenalty 
notice  pursuant  to  this  section,  the 
respondent  or  respondent's 
representative  may  contact  the  Office  of 
Foreign  Assets  Ck>ntrol  as  advised  in  the 
prepenalty  notice  to  propose  the 
settlement  of  allegations  contained  in 
the  prepenalty  notice  and  related 
matters.  In  the  event  of  settlement  at  the 
prepenalty  stage,  the  claim  proposed  in 
the  prepenalty  notice  will  be 
withdrawn,  the  respondent  is  not 
required  to  take  a  written  position  on 
allegations  contained  in  the  prepenalty 
notice,  and  the  Office  of  Foreign  Assets 
Control  will  make  no  final 
determination  as  to  whether  a  violation 
occurred.  The  amoimt  accepted  in 
settlement  of  allegations  in  a  prepenalty 
notice  may  vary  from  the  dvil  penalty 
that  might  finally  be  imposed  in  the 
event  of  a  formal  determination  of 
violation.  In  the  event  no  settlement  is 
reached,  the  30  calendar  day  period 
specified  in  paragraph  (a)  of  this  section 
for  written  response  to  the  prepenalty 
notice  remains  in  effect  unless 
additional  time  is  granted  by  the  Office 
of  Foreign  Assets  Control.  A  failure  to 
request  a  hearing  and  prehearing 
discovery  in  writing  within  30  calendar 
days  of  service  of  the  prepenalty  notice 
constitutes  a  waiver  of  a  hearing  and 
prehearing  discovery. 

1500.704    Penalty  Imposition  or  wHhdrawai 
itaent  a  hearing  requesL 

(a)  No  violation.  If,  in  the  absence  of 
a  timely  bearing  request,  after 
considering  any  response  to  the 
prepenalty  notice  and  any  relevant  facts, 
the  Director  determines  that  there  was 
no  violation  by  the  respondent  named 
in  the  prepenalty  notice,  the  Director 
promptly  shall  notify  the  respondent  in 
writing  of  that  determination  and  that 
no  civil  monetary  fwnalty  or  civil 
forfeitiue  pursuant  to  this  subpart  will 
be  imposed. 

(b)  Violation.  If,  in  the  absence  of  a 
timely  hearing  request,  after  considering 
any  response  to  the  prepenalty  notice 


and  any  relevant  facts,  the  Director 
determines  that  there  was  a  violation  by 
the  respondent  named  in  the  prepenalty 
notice,  the  Director  promptly  shall  issue 
a  written  notice  of  the  imposition  by  the 
Office  of  Foreign  Assets  Control  of  the 
dvil  monetary  penalty  and/or  dvil 
forfeiture  and/or  other  available 
disposition  with  respect  to  that 
respondent. 

(1)  The  penalty/forfeitiue  notice  shall 
inform  the  respondent  that  payment  of 
the  assessed  penalty  must  be  made 
within  30  calendar  days  of  the  mailing 
of  the  penalty  notice. 

(2)  The  penalty/forfeiture  notice  shall 
inform  the  respondent  of  the 
requirement  to  furnish  respondent's 
taxpayer  identification  number  pursuant 
to  31  U.S.C.  7701  and  that  the 
Department  intends  to  use  such  number 
for  the  purposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amount  in  the  event  of  a  failure  to  pay 
the  penalty  imposed. 

fSOaTDS    Time  and  opportunity  to  request 

ar — ' — 


(a)  Deadline  for  hearing  request. 
Within  30  calendar  days  of  the  date  of 
mailing  or  other  service  of  the 
prepenalty  notice  pursuant  to 

§  500.702(c),  the  respondent  may  file  a 
written  request  for  an  agency  hearing 
conducted  pursuant  to  this  secticm,  to 
present  the  respondent's  defmses  to  the 
imposition  of  a  penalty  and/or  forfieitiire 
and  to  offer  any  other  information  for 
indusion,  if  foimd  admissible  piusuant 
to  §  500.715(a),  into  the  agency  record 
prior  to  a  final  determination 
concerning  the  imposition  of  a  penalty 
and/or  forfeiture. 

(b)  Content  of  written  response.  If  an 
agency  hearing  is  requested  by  the 
respondent  or  by  the  respondent's 
counsel,  the  written  hearing  request 
must  be  accompanied  by  a  written 
response  to  the  prepenalty  notice 
ccmtainingthe  informatian  required  by 
§  500.703(b)(l)(i)  through  (iii).  An 
imtimely  hearing  request  or  written 
response  to  the  prepenalty  notice 
constitutes  a  waiver  of  a  hearing. 

(c)  Signature  of  filings.  All  hearing 
requests,  motions,  responses, 
interrogatories,  requests  for  deposition 
transcripts,  requests  for  protective 
orders,  and  all  other  filings  relating  to 
requests  for  and  responses  to  discovery 
or  pertaining  to  the  hearing  process, 
must  be  signed  by  each  requesting  party 
or,  if  represented,  by  each  party's 
coimsel. 

(d)  Computation  of  time— {\)  Final 
date  on  weekend  or  holiday.  Whenever 
the  final  date  for  any  requirement  of  this 
part  falls  on  a  Saturday,  Sunday, 
Fednal  hofiday,  or  other  day  on  which 
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the  Office  of  Foreign  Assets  Control  is 
not  open  for  the  transaction  of  business 
during  normal  working  hours,  the  time 
for  filing  will  be  extended  to  the  close 
of  business  on  the  next  working  day. 
(2)  Closing  time.  The  time  for  filing 
any  docimient  expires  at  5:00  p.m.  local 
Washington,  DC  time  on  the  last  day 
when  such  filing  may  be  made. 

S  500.706    Hearing. 

(a)  Notice  of  hearing.  (1)  Any 
respondent  requesting  a  hearing  shall 
receive  notice  of  the  time  and  place  of 
the  hearing  at  the  service  address 
provided  pursuant  to 

§  500.703(b)(l)(iii).  Requests  to  change 
the  time  and  place  of  a  hearing  may  be 
submitted  to  the  Administrative  Law 
Judge,  who  may  modify  the  original 
notice  or  subsequently  set  hearing  dates. 
All  requests  for  a  change  in  the  time  or 
place  of  a  hearing  must  be  received  in 
the  Administrative  Law  Judge's 
chambers  and  served  upon  the  parties 
no  later  than  15  working  days  before  the 
scheduled  hearing  date. 

(2)  The  hearing  shall  be  conducted  in 
a  manner  consistent  with  5  U.S.C.  554- 
557,  pursuant  to  section  1710(c)  of  the 
Cuban  Democracy  Act  of  1992  (22 
U.S.C.  6001-6010)  and  section  16  of  the 
Trading  with  the  Enemy  Act  (50  U.S.C. 
App.  16). 

(b)  Powers.  The  Administrative  Law 
Judge  shall  have  all  powers  necessary  to 
conduct  the  hearing,  consistent  with  5 
U.S.C.  554-557,  including  the  following 
powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  require  production  of  records 
or  any  information  relative  to  any  act  or 
transaction  subject  to  this  part, 
including  the  imposition  of  sanctions 
available  under  Federal  Rule  of  Civil 
Procedure  37(b)(2)  (Fed.  R.  Civ.  P. 
37(b)(2).  28  U.S.C.)  for  a  party's  failure 
to  comply  with  discovery  requests; 

(3)  To  receive  relevant  and  material 
evidence  and  to  rule  upon  the 
admission  of  evidence  and  offers  of 
proof; 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  part; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(6)  To  hold  scheduling  or  prehearing 
conferences  as  deemed  necessary; 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
Secretary  or  the  Secretary's  designee 
shall  have  the  power  to  grant  any 
motion  to  dismiss  the  proceeding  or  to 
decide  any  other  motion  that  results  in 


a  final  detennination  of  the  merits  of  the 
proceeding;  ^ 

(8)  To  prepare  and  present  to  the 
Secretary  or  to  the  Secretary's  designee 
a  recommended  decision  as  provided  in 
§§  500.711(d)  and  500.716(e); 

(9)  To  recuse  himself  on  motion  made 
by  a  party  or  on  the  Administrative  Law 
Judge's  own  motion; 

(10)  To  establish  time,  place,  and 
manner  limitations  on  the  attendance  of 
the  pubUc  and  the  media  for  any  public 
hearing; 

(11)  To  perform  all  necessary  or 
appropriate  measures  to  discharge  the 
duties  of  an  Administrative  Law  Judge; 
and 

(12)  To  sat  fees  and  expenses  for 
witnesses,  including  expert  witnesses. 

(c)  Appearance  and  practice  in  a  civil 
penalty  hearing — (1)  Appearance  before 
an  Administrative  Law  Judge  by 
counsel.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession,  or 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
respondents  upon  written  notice  to  the 
Administrative  Law  Judge  in  a  civil 
penalty  hearing. 

(2)  Appearance  before  an 
Administrative  Law  Judge  by  a 
nonlawyer.  A  respondent  may  appear  on 
his  own  behalf;  a  duly  authorized 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer,  director,  or  employee  of  any 
corporation  may  represent  that 
corporation  upon  written  notice  to  the 
Administrative  Law  Judge  in  a  civil 
penalty  hearing. 

(3)  Office  of  Foreign  Assets  Control 
representation.  The  Office  of  Foreign 
Assets  Control  shall  be  represented  by 
the  Office  of  General  Counsel  of  the 
United  States  Department  of  the 
Treasury. 

(d)  Conflicts  of  interest.— [1)  Conflict 
of  interest  in  representation.  No 
individual  shall  appear  as  counsel  for  a 
party  in  a  proceeding  conducted 
pursuant  to  this  subpart  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  counsel's 
responsibilities  to  a  third  person,  or  by 
counsel's  owm  interests.' 

(2)  Corrective  Measures.  The 
Administrative  Law  Judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  ciu-e  a  conflict  of  interest 
in  representation,  including  the 
issuance  of  an  order  limiting  the  scope 
of  representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  diu-ation 
of  the  proceeding. 

(e)  Ex  parte  communications — (1) 
Definition.  The  term  ex  parte 
communication  means  any  material  oral 


or  written  communication  not  on  the 
public  record  concerning  the  merits  of 
an  adjudicatory  proceeding  with  respect 
to  which  reasonable  prior  notice  to  all 
parties  is  not  given,  on  any  material 
matter  or  proceeding  covered  by  these 
regulations  that  takes  place  between: 

(i)  A  party  to  the  proceeding,  a  party's 
counsel,  or  any  other  individual;  and 

(ii)  The  Adrninistrative  Law  Judge 
handling  that  proceeding,  or  the 
Secretary,  or  the  Secretary's  designee. 

(2)  Exceptions,  (i)  A  request  to  leam 
the  status  of  the  proceeding  does  not 
constitute  an  ex  parte  commxmication; 
and 

(ii)  Settlement  inquiries  and 
discussions  do  not  constitute  ex  parte 
communications. 

(3)  Prohibition  on  ex  parte 
communications.  From  the  time  a 
respondent  requests  a  hearing  imtil  the 
date  that  the  Secretary  or  the  Secretary's 
designee  issues  a  finaJ  decision,  no 
party,  interested  person,  or  counsel 
therefor  shall  knowingly  make  or  cause 
to  be  made  an  ex  parte  communication. 
The  Administrative  Law  Judge,  the 
Secretary,  and  the  Secretary's  designee 
shall  not  knowingly  make  or  cause  to  be 
made  to  a  party,  or  to  any  interested 
person  or  counsel  therefor,  any  ex  parte 
communication. 

(4)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
commimication  is  received  by  the 
Administrative  Law  Judge,  the 
Administrative  Law  Judge  shall  cause 
all  such  written  commimication  (or,  if 
the  communication  is  oral,  a 
memorandum  stating  the  substance  of 
the  communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  parties  to  the  proceeding 
shall  have  an  opportunity,  within  10 
calendar  days  of  the  receipt  of  service  of 
the  notice  or  of  receipt  of  a 
memorandum  of  the  ex  parte 
commimication,  to  file  responses 
thereto  and  to  recommend  any 
sanctions,  in  accordance  with  paragraph 
(e)(5)  of  this  section,  appropriate  under 
the  circumstances,  or  may  file  an 
interlocutory  appeal  with  the  Secretary 
or  the  Secretary's  designee. 

(5)  Sanctions.  Any  party  to  the 
proceeding,  a  party's  counsel,  or  any 
other  individual,  who  makes  a 
prohibited  ex  parte  communication,  or 
who  encourages  or  solicits  another  to 
make  any  such  communication,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the 
Administrative  L,aw  Judge  for  good 
cause  shown,  or  that  may  be  imposed 
upon  interlocutory  appeal  taken  to  the 
Secretary  or  the  Secretary's  designee, 
including,  but  not  Umited  to,  exclusion 
from  the  hearing  and  an  adverse  ruling 
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on  the  issue  which  is  the  subject  of  the 
prohibited  conununication. 

(f)  Time  limits.  Except  as  provided 
elsewhere  in  this  subpart,  the 
Administrative  Law  Judge  shall 
establish  all  time  limits  for  filings  with 
regard  to  hearings  conducted  pursuant 
to  this  subpart,  except  for  decisions  on 
interlocutory  appeals  filed  with  the 
Secretary  or  the  Seaetary's  designee. 

(g)  Failure  to  appear.  The  unexcused 
Sailiue  of  a  respondent  to  appear  in 
person  at  a  hearing  ot  to  have  duly 
authorized  counsel  appear  in 
respondent's  place  constitutes  a  waiver 
of  the  respondent's  right  to  a  hearing 
and  is  deemed  an  admission  of  the 
violation  alleged.  Without  further 
proceedings  or  notice  to  the  respondent, 
the  Administrative  Law  Judge  shall 
enter  a  finding  that  the  right  to  a  hearing 
was  waived,  and  the  case  shall  be 
determined  pursuant  to  §  500.704. 

§600.707    IntBftocutory appaaL 

(a)  Interlocutory  appeals.  When 
exceptions,  requests  for  extensions,  or 
motions,  including  motions  for 
summary  disposition,  are  denied  by  the 
Administrative  Law  Judge,  interlocutory 
appeals  may  be  taken  to  the  Secretary  or 
to  the  Secretary's  designee  for  a 
decision. 

(b)  Filing  deadline.  Interlocutory 
appeals  must  be  filed  no  later  than  15 
calendar  days  after  the  matter  being 
appealed  has  been  decided  in  writing  by 
the  Administrative  Law  Judge.  Parties 
may  request  that  the  Administrative 
Law  Judge  transmit  the  written  decision 
to  the  parties  by  facsimile  transmission, 
courier,  or  other  expedited  means  in 
addition  to  service  of  the  decision  via 
the  U.S.  Postal  Service  by  registered  or 
certified  mail,  return  receipt  requested. 
Such  requests  must  be  supported  by  a 
written  statement  of  need  for  expedited 
delivery.  Timely  filing  of  the 
interlocutory  appeal  ^all  be 
determined  by  the  date  stated  on  the 
date-stamped  registered  or  certified 
mail  postal  receipt. 

(c)  Manner  of  filing.  Interlocutory 
appeals  to  the  Secretary  or  the 
Secretary's  designee  must  be  filed  by 
facsimile  transmission  to  202/622-1188, 
courier,  or  other  expedited  means,  and 
sent  concurrently  by  registered  or 
certified  mail,  return  receipt  requested, 
to  the  Secretary's  Office.  U.S.  Treasury 
Department,  1500  Pennsylvania 
Avenue,  NW,  Washington.  DC  20220. 
with  the  envelope  prominently  marked 
"Attention:  OFAC  Interlocutory 
Appeal."  Expedited  service  must  also  be 
made  upon  the  Administrative  Law 
Jud^  and  all  parties  or,  if  represented, 
their  counsel,  with  certified  copies  sent 


concurrently  by  registered  or  certified 
mail,  retiun  receipt  requested. 

1500.706    SMbMiwnt  during  hewing 
profeertincn 

Any  party  may,  at  any  time  diuing  the 
hearing,  unilaterally  submit  written 
offers  or  proposals  for  settlement  of  a 
proceeding  to  the  Secretary  or  the 
Secretary's  designee,  at  the  address 
Usted  in  §  500.707(c).  Submission  of  a 
written  settlement  offer  does  not 
provide  a  basis  for  ad)ouming  or 
otherwise  delaying  all  or  any  portion  of 
a  hearing.  No  settlement  ofier  or 
proposal,  nor  any  subsequent 
negotiation  or  resolution,  is  admissible 
as  evidence  in  any  hearing  before  this 
tribimal. 


Ssoa709 

(a)  Written  motions.  Except  as 
otherwise  specifically  provided  herein, 
an  application  or  request  for  an  order  or 
ruling  must  be  made  by  written  motion, 
in  typed  format. 

(1)  All  written  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(2)  No  oral  argument  may  be  held  on 
written  motions  unless  directed  by  the 
Administrative  Law  Judge.  Written 
memoranda,  briefs,  affidavits,  and  other 
relevant  material  and  documents  may  be 
filed  in  support  of  or  in  opposition  to  a 
motion. 

(b)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  the 
Administrative  Law  Judge  directs  that 
such  motion  be  made  in  writing. 

(c)  Filing  of  motions— (1)  In  general. 
Motions  by  respondents  must  be  filed 
with  the  Administrative  Law  Judge  and 
served  upon  the  Office  of  the  Chief 
Counsel,  Foreign  Assets  Control,  U.S. 
Treasiuy  Department,  1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220,  with  the  envelope 
prominenUy  marked  "Urgent:  Annex — 
Room  3133."  unless  otherwise  directed 
by  the  Administrative  Law  Judge. 
Motions  by  the  Office  of  Foreign  Assets 
Control  miist  be  filed  with  the 
Administrative  Law  Judge  and  with 
each  respondent  or  respondent's 
coimsel.  Motions  may  also  be 
concurrenUy  sent  by  facsimile 
transmission,  courier,  or  other 
expedited  means. 

(2)  Interlocutory  appeals.  Motions 
related  to  interlocutory  appeals  to  the 
Secretary  or  the  Secretary's  designee 
must  be  filed  by  facsimile  transmission 
to  202/622-1188.  by  courier,  or  by  other 
expedited  means,  and  sent  conciurentiy 
by  registered  or  certified  mail,  return 
receipt  requested,  to  the  Secretary's 
Office,  U.S.  Treasury  Department,  1500 


Pennsylvania  Avenue.  NW,  Washington, 
DC  20220.  with  the  envelope 
prominently  mariced  "Attention:  OFAC 
Interlocutory  Appeal."  Expedited 
service  must  also  be  made  upon  the 
Administrative  Law  Judge  and  all 
parties  or,  if  represented,  their  counsel, 
with  certified  copies  sent  concurrently 
by  registered  or  certified  mail,  retiun 
receipt  requested. 

(d)  Responses.  (1)  Any  party  may  file 
a  written  response  to  a  motion  within  20 
calendar  days  of  the  date  of  its  mailing, 
by  registered  or  certified  mail  pursuant 
to  this  subpart  If  directed  by  Ota 
Administrative  Law  Judge,  the  time 
period  in  which  to  respond  may  be 
shortened  or  extended.  The- 
Administrative  Law  Judge  may  allow 
each  party  to  file  a  response  befrae 
finally  ruling  upon  any  oral  or  written 
motion.  The  Administrative  Law  Judge 
may  allow  a  rejoinder  to  responses  for 
good  cause  shown.  If  a  rejoinder  is 
permitted,  it  must  be  filed  within  15 
calendar  days  of  the  date  the  response 
was  filed  and  served  upon  all  parties. 

(2)  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  to  be  ccmsent 
by  that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  any 
proposed  order  accompanying  the 
motion. 

(e)  Dilatory  motions.  Frivolous, 
dilatory,  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 

§500.710    Dtocovery. 

(a)  In  general.  The  availability  of 
information  and  documents  through 
discovery  is  subject  to  the  agency's 
assertion  of  privileges  available  to 
OFAC  and/or  to  the  Treasiuy  and  to  the 
application  of  all  exemptions  afforded 
the  agency  pursuant  to  the  Freedom  of 
hiformation  Act  (5  U.S.C.  552(b)(1) 
through  (9))  and  the  Privacy  Act  (5 
U.S.C.  552a)  to  all  facets  of  discovery, 
including  interrogatories,  depositions 
that  seek  the  release  of  trade  secrets, 
proprietary  materials,  third-party 
confidential  and/or  commercially 
sensitive  materials,  placement  of 
information,  documents  and/or 
materials  under  seal  and/or  protective 
order,  and  interlocutory  appeals  to  the 
Secretary  or  the  Secretary's  designee 
from  any  decision  of  the  Administrative 
Law  Ju(^. 

(b)  Types  of  discovery.  Parties  may 
obtain  discovery  by  one  or  more  of  the 
following  methods:  depositions  upon 
oral  examination  or  written  questions; 
written  interrogatories;  production  of 
documents  or  other  evidence  for 
inspection:  and  requests  for  admission. 
All  depositions  of  Federal  employees 
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must  take  place  in  Washington,  DC,  at 
the  U.S.  Treasuiy  Department  or  at  the 
location  where  the  Federal  employee  to 
he  deposed  performs  his  duties, 
whichever  the  Federal  employee's 
supervisor  or  the  Office  of  the  Chief 
Counsel,  Foreign  Assets  Control  shall 
deem  appropriate.  All  depositions  of 
Federal  employees  shall  be  held  at  a 
mutually  agreed  upon  date  and  time, 
and  for  a  mutually  agreed  upon  length 
of  time. 

(c)  Interrogatories.  Respondent's 
interrogatories  must  be  served  upon  the 
Office  of  the  Chief  Coimsel,  Foreign 
Assets  Control  within  20  calendar  days 
of  respondent's  written  request  for  a 
hearing.  The  Office  of  Foreign  Assets 
Control's  interrogatories  must  be  served 
within  30  calendar  days  of  the  receipt 
of  service  of  respondent's  interrogatories 
or  within  30  calendar  days  of  the  receipt 
of  respondent's  written  request  for  a 
hearing  if  no  interrogatories  are  filed  by 
respondent  by  that  time.  Parties  have  30 
calendar  days  to  respond  to 
interrogatories  from  the  date 
interrogatories  are  received. 
Interrogatories  shall  be  limited  to  20 
questions  only.  Each  subpart,  section,  or 
other  designation  of  a  part  of  a  question 
shall  be  coimted  as  one  complete 
question  in  computing  the  permitted  20 
question  total.  Where  more  than  20 
questions  are  served  upon  a  party,  the 
receiving  j>arty  may  determine  which  of 
the  20  questions  the  receiving  party 
shall  answer. 

(d)  Scope.  Parties  may  obtain 
discovery  regarding  any  matter  not 
privileged  which  has  material  relevance 
to  the  merits  of  the  pending  action.  It  is 
not  a  ground  for  objection  that  the 
information  sought  will  be  inadmissible 
at  the  hearing  if  the  information  sought 
appears  reasonably  calculated  to  lead  to 
discovery  of  admissible  evidence.  The 
Administrative  Law  Judge  may  make 
any  order  which  justice  requires  to 
ensure  that  requests  are  not 
unreasonable,  oppressive,  excessive  in 
scope  or  unduly  burdensome,  including 
the  issuance  of  an  order  to  show  cause 
why  a  particular  discovery  request  is 
justified  upon  the  motion  of  the 
objecting  party. 

(e)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include,  inter  alia,  the 
attorney-client  privilege,  attorney 
work-product  privilege,  any 
government's  or  government  agency's 
deliberative-process  or  classified 
information  privilege,  including 
materials  classified  pursuant  to 
Executive  Order  12958  (3  CFR,  1995 
Comp.,  p.  333)  and  any  futiire  Executive 
orders  that  may  be  issued  relating  to  the 
treatment  of  national  security 


information,  and  all  materials  and 
information  exempted  from  release  to 
the  pubUc  piusuant  to  the  Privacy  Act 
(5  U.S.C.  552a)  and  the  Freedom  of 
hiformation  Act  (5  U.S.C.  552(b)(1) 
through  (9)). 

(f)  Updating  discovery.  Whenever  a 
party  receives  new  or  additional 
information  or  documentation,  all 
information  produced,  and  all 
information  required  to  be  provided 
pursuant  to  the  discovery  and  hearing 
process,  must  automatically  be  updated. 
The  Administrative  Law  Judge  may 
impose  sanctions  for  failure  to  update, 
including  prohibiting  opposition  to 
claims  or  defenses  raised,  striking 
pleadings  or  staying  proceedings, 
dismissing,  the  action  or  any  part 
thereof,  rendering  a  judgment  by 
default,  and  holcUng  a  party  in 
contempt. 

(g)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  no  later 
than  20  calendar  days  prior  to  the  date 
scheduled  for  the  commencement  of  the 
hearing.  No  exceptions  to  this  time  limit 
shall  be  permitted,  unless  the 
Administrative  Law  Judge  finds  on  the 
record  that  good  cause  exists  for 
waiving  the  requirements  of  this 
paragraph  (g). 

§  500.71 1    Summary  disposition. 

(a)  In  general.  The  Administrative 
Law  Judge  shall  recommend  that  the 
Secretary  or  the  Secretary's  designee 
issue  a  final  order  granting  a  motion  for 
summary  disposition  if  the  facts  of  the 
record  show  that: 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(2)  The  moving  party  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  Filii^  of  motions  and  responses. 
(1)  Any  party  who  believes  that  there  is 
no  genuine  issue  of  material  fact  to  be 
determined  and  that  such  party  is 
entitled  to  a  decision  as  a  matter  of  law 
may  move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
calendar  days  after  service  of  such  a 
motion,  or  within  such  time  period  as 
allowed  by  the  Administrative  Law 
Judge,  may  file  a  response  to  such 
motion. 

(2)  A  motion  for  siunmary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  docimientary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadings,  stipulations,  depositions, 
transcripts,  affidavits,  and  any  other 
evidentiary  materials  that  the  moving 
party  contends  support  its  position.  The 


JMI 


motion  must  also  be  accompanied  by  a 
brief  containing  the  points  and 
authorities  in  support  of  the  moving 
party's  arguments.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  such  party 
contends  a  geauine  dispute  exists.  Ilie 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  summary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  or  her  own 
motion,  the  Administrative  Law  Judge 
may  hear  oral  argument  on  the  motion 
for  sununary  disposition. 

(d)  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  Administrative  Law  Judge  shall 
determine  whether  the  moving  party  is 
entitled  to  summary  disposition.  If  the 
Administrative  Law  Judge  determines 
that  summary  disposition  is  warranted, 
he  or  she  shdl  submit  a  reconunended 
decision  to  that  effect  to  the  Secretary. 
If  the  Administrative  Law  Judge  finds 
that  no  party  is  entitled  to  summary 
disposition,  he  or  she  shall  make  a 
ruling  denying  the  motion. 

(e)  Interlocutory  appeal.  Following 
receipt  of  the  Administrative  Law 
Judge's  reconmiended  decision  relating 
to  summary  disposition,  each  party  has 
the  right  to  an  interlocutory  appeal  to 
the  Secretary  or  the  Secretary's 
designee.  The  interlocutory  appeal  must 
be  filed  within  20  calendar  days 
immediately  following  the 
Administrative  Law  Judge's 
recommended  decision. 

(f)  Partial  summary  disposition.  If  the 
Administrative  Law  Judge  determines 
that  a  party  is  entitled  to  simunary 
disposition  as  to  certain  claims  only,  the 
Administrative  Law  Judge  shall  defer 
submission  of  a  recommended  decision 
as  to  those  claims.  A  hearing  on  the 
remaining  issues  must  be  ordered  and 
those  claims  for  which  the 
Administrative  Law  Judge  has 
determined  that  smnmary  disposition  is 
warranted  will  be  addressed  in  the 
recommended  decision  filed  at  the 
conclusion  of  the  hearing. 

§  500.71 2    Prohearing  conferences  and 
submissions. 

(a)  Prehearing  conferences.  The 
Administrative  Law  Judge  may,  on  his 
or  her  own  motion,  or  at  the  request  of 
any  party  for  good  cause  shovra,  direct 
counsel  for  the  parties  to  meet  with  him 
or  her  (in  person,  by  telephone,  or  by 
teleconference)  at  a  prehearing 
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confiarence  to  address  any  or  all  of  the 
following: 

(1)  Simplification  and  clarification  of 
the  issues: 

(2)  Stipulations,  admissions  of  fact, 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
may  be  taken; 

(4)  Limitation  of  the  number  of 
witnesses: 

(5)  Summary  disposition  of  any  or  all 
issues; 

(6)  Resolution  of  discovery  issues  or 
disputes;  and 

(7)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

-     Cb)  Prehearing  orders.  At,  or  within  a 
reasonable  time  following  the 
conclusion  of,  any  prehearing 
conference,  the  Administrative  Law 
Judge  shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
and  any  procedural  determinations 
made. 

(c)  Prehearing  submissions.  Within  40 
calendar  days  of  the  receipt  of 
respondent's  request  for  a  hearing  or  at 
a  time  set  by  the  Administrative  Law 
Judge,  the  Office  of  Foreign  Assets 
Control  shall  serve  on  the  respondent 
and  upon  the  Administrative  Law  Judge, 
the  following: 

(1)  Stipulations  of  fact,  if  any; 

(2)  A  list  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(3)  A  list  of  witnesses  to  be  called  to 
testify  at  the  hearing,  including  the 
name  and  address  of  each  witness  and 
a  short  siunmary  of  the  expected 
testimony  of  each  witness. 

(d)  Deadline  for  respondent's  and  the 
other  parties'  submissions.  Unless  for 
good  cause  shown  the  Administrative 
Law  Judge  permits  an  extension  of  time 
to  file,  the  respondent  and  the  other 
parties  shall  have  20  calendar  days  fix>m 
the  date  of  the  submission  by  the  Office 
of  Foreign  Assets  Control  of  the  items 
set  forth  in  paragraph  (c)  of  this  section, 
and/or  of  any  other  party's  service  of 
items  set  forth  in  this  paragraph  (d),  to 
serve  upon  the  Administrative  Law 
Judge  and  all  parties,  the  following: 

(1)  Its  response  to  stipulations  of  fact, 
if  any; 

(2)  A  list  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(3)  A  list  of  witnesses  to  be  called  to 
testify  at  the  hearing,  including  the 
name  and  address  of  each  witness  and 
a  short  summary  of  the  expected 
testimony  of  each  witness. 

(e)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 


be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  Usted  in  the 
prehearing  submissions  piusuant  to 
paragraphs  (c)  and  (d)  dfthis  section, 
except  for  good  cause  shown. 

§500.713    Public  hearings. 

(aj  In  general.  All  hearings  shall  be 
open  to  the  public,  imless  the 
Administrative  Law  Judge,  at  his  or  her 
discretion,  determines  at  any  time  prior 
to  or  during  the  hearing,  that  holding  an 
open  bearing  would  be  contrary  to  the 
pubUc  interest.  Within  20  calendar  days 
of  service  of  the  notice  of  hearing  from 
the  Administrative  Law  Judge,  any  party 
may  file  with  the  Administrative  Law 
Judge  a  request  for  a  closed  hearing,  and 
any  party  may  file  a  pleading  in  reply 
to  such  a  request.  Failure  to  file  a 
request  or  a  reply  is  deemed  a  waiver  of 
any  objections  regarding  whether  the 
hearing  will  be  public  or  closed. 

(b)  Filing  document  under  seal.  (1) 
The  Office  of  Foreign  Assets  Control 
may  file  any  document  or  any  part  of  a 
document  imder  seal  if  disclosure  of  the 
document  would  be  inconsistent  with 
the  protection  of  the  public  interest  or 
if  justice  requires  protection  of  any 
person,  including  a  source  or  a  party, 
from  annoyance,  threat,  oppression,  or 
undue  burden  or  expense,  or  the 
disclosure  of  the  information  would  be, 
or  might  reasonably  lead  to  a  disclosure, 
contrary  to  Executive  Order  12958  or 
other  Executive  orders  concerning 
disclosure  of  information,  U.S.  Treasury 
Department  regulations,  the  Privacy  Act. 
or  the  Freedom  of  Information  Act. 

(2)  The  Administrative  Law  Judge 
shall  also  safeguard  the  security  and 
integrity  of  any  documents  under  seal 
and  shall  take  all  appropriate  steps  to 
preserve  the  confidentiality  of  such 
documents  or  any  parts  thereof, 
including  closing  portions  of  the 
hearing  to  the  public.  Release  of  any 
information  under  seal,  in  any  form  or 
manner,  is  subject  to  the  same  sanctions 
and  the  exercise  of  the  same  authorities 
as  are  provided  with  respect  to  ex  parte 
communications  imder  paragraph  (e)(5] 
of  this  section. 

(3)  Should  the  Administrative  Law 
Judge  deny  placement  of  any  documents 
under  seal  or  under  protective  order, 
any  party,  and  any  person  whose 
dociunents  or  materials  are  at  issue^  may 
file  an  interlocutory  appeal  to  the 
Secretary  or  the  Secretary's  designee.  In 
such  cases  the  Administrative  Law 
Judge  must  not  release  or  expose  any  of 
the  records  or  documents  in  question  to 
the  public  or  to  any  other  parties  for  a 
period  of  20  calendar  days  bom  the  date 
of  the  Administrative  Law  Judge's 
ruling..in  order  to  permit  a  petitioner 
the  opportimity  eiUier  to  withdraw  the 


records  and  documents  or  to  file  an 
interlocutory  appeal  with  the  Secretary 
or  the  Secretary's  designee  requesting  an 
order  that  the  records  be  placed  under 
seal. 

(4)  Upon  settlement,  final  decision,  or 
motion  to  the  Administrative  Law  Judge 
for  good  cause  shown.  aU  materials 
(including  all  copies)  under  seal  or 
protective  order  shall  be  returned  to  the 
respective  parties,  except  when  it  may 
be  necessary  to  retain  a  record  until  the 
judicial  process  is  completed. 

(5)  Written  notice  of  all  requests  for 
release  of  protected  documents  or 
materials  shall  be  given  to  the  parties 
registered  with  the  Administrative  Law 
Juc'ge  at  least  20  calendar  days  prior  to 
any  permitted  release  and  prior  to  any 
access  not  specifically  authorized  under 
the  protective  order.  A  copy  of  all 
requests  for  information,  including  the 
name,  address,  and  telephone  number  of 
the  requester,  shall  be  provided  to  the 
petitioner.  Each  request  for  access  to 
protected  material  must  also  provide  the 
names,  addresses,  and  telephone 
nimibers  of  all  persons  represented  by 
the  requester,  including  those  on  whose 
behalf  the  requester  seeks  access  to 
protected  information.  The 
Administrative  Law  Judge  shall  impose 
sanctions  provided  under 

§  500.706(e)(4)  and  (e)(5)  for  failure  to 
provide  this  information. 

f50a714    Conduct  of  hearings. 

(a)  In  general — (1)  Overview.  Hearings 
shall  be  conducted  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues  and  facts.  Each  party 
has  the  right  to  present  its  case  or 
defense  by  oral  and  documentary 
evidence  and  to  conduct  such  cross 
examination  as  may  be  required  for  full 
disclosiue  of  the  relevant  facts. 

(2)  Order  of  hearing.  The  Office  of 
Foreign  Assets  Control  shall  present  its 
case— in-chief  first,  unless  otherwise 
ordered  in  advance  by  the 
Administrative  Law  Judge  or  otherwise 
expressly  specified  by  law  or  regulation. 
The  Office  of  Foreign  Assets  Control 
shall  be  the  first  party  to  present  an 
opening  statement  and  a  closing 
statement  and  may  make  a  rebuttal 
statement  after  the  respondent's  closing 
statement. 

(3)  Stipulations.  Unless  the 
Administrative  Law  Judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  has  been 
previously  stipulated,  will  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(b)  Transcript.  A  r^ord  of  the  hearing 
shall  be  made  by  manual  or  electronic 
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means,  including  through  the  use  of 
audio  recorded  diskettes  or  audio- 
visual cassettes,  and  transcribed  unless 
the  Administrative  Law  Judge  rules 
otherwise.  The  transcript  shall  be  made 
available  to  any  party  upon  payment  of 
the  cost  thereof.  The  Administrative 
Law  Judge  shall  have  authority  to  order 
the  record  corrected,  either  upon  a 
motion  to  correct,  upon  a  motion  to 
stipulate  by  the  parties  for  good  cause 
shown,  or  following  notice  to  the  parties 
upon  the  Administrative  Law  Judge's 
own  motion.  The  Administrative  Law 
Judge  shall  serve  notice  upon  all  parties, 
at  the  addresses  provided  by  the  parties 
pursuant  to  §  500.703(b)(l)(iii),  that  the 
certified  transcript,  together  with  all 
hearing  exhibits  and  exhibits  introduced 
but  not  admitted  into  evidence  at  the 
hearing,  has  been  filed  with  the 
Administrative  Law  Judge. 

fSOO.715    Evktonee. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
evidence  that  is  relevant  and  material  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  and  other  applicable  law. 

(2)  Evidence  may  be  excluded  if  it  is 
misleading  or  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  imfair  prejudice  or  confusion  of  the 
issues,  or  considerations  of  undue 
delay,  waste  of  time,  or  needless 
presentation  of  cumulative  evidence. 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  need  not  be  deemed  or  ruled 
to  be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant  and  material, 
and  not  unduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court. 

(2)  All  matters  officially  noticed  by 
the  Administrative  Law  Judge  shall 
appear  on  the  record. 

(3)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties, 
upon  timely  request,  shall  be  afforded 
an  opportunity  to  object. 

(c)  Duplicate  copies.  A  duplicate  copy 
of  a  document  is  admissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(d)  Objections  to  admissibility  of 
evidence.  Objections  to  the  admissibility 
of  evidence  must  be  timely  made  and 
rulings  on  all  objections  must  appear  on 
the  record.  Failure  to  object  to 
admission  of  evidence  or  to  any  ruling 
constitutes  a  waiver  of  the  objection. 


(e)  Rejected  exhibits.  The 
Administrative  Law  Judge  shall  retain 
rejected  exhibits,  adequately  marked  for 
identification,  in -the  event  of  an 
interlocutory  appeal. 

(f)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  to  the  authenticity  of  any 
relevant  documents.  Such  stipulations 
may  be  received  into  evidence  at  a 
hearing  and  are  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

[gi  Depositions  of  unavailable 
witnesses.  If  a  witness  is  unavailable  to 
testify  at  a  hearing,  and  that  witness  has 
testified  in  a  deposition  within  the 
United  States  to  which  all  parties  to  the 
proceeding  have  received  timely  notice 
and  an  opportunity  to  participate,  a 
party  may  offer  as  evidence  all  or  any 
part  of  the  transcript  of  the  deposition, 
including  deposition  exhibits.  All  costs 
of  depositions  shall  be  borne  by  the 
party  requesting  the  deposition. 

§500.716    Proposed  decisions; 
recommended  decision  of  Administrative 
Law  Judge;  fbial  decision. 

(a)  Proposed  decisions.  Any  party  may 
file  with  the  Administrative  Law  Judge 

a  proposed  decision  vnthin  30  calendar 
days  after  the  parties  have  received 
notice  that  the  transcript  has  been  filed 
with  the  Administrative  Law  Judge, 
unless  otherwise  ordered  by  the 
Administrative  Law  Judge. 

(b)  Reliance  on  relevant  authorities. 
The  proposed  decision  must  be 
supported  by  citation  to  relevant 
authorities  and  by  transcript  page 
references  to  any  relevant  portions  of 
the  record.  At  the  same  time  the 
proposed  decision  is  filed,  a  post- 
hearing  brief  may  be  filed  in  support. 
The  post-hearing  brief  shall  be  filed 
either  as  part  of  the  same  dociunent  or 
in  a  separate  document. 

(c)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  calendar  days  alter  the 
date  on  which  the  parties'  proposed 
decision  is  due.  Reply  briefs  must  be 
strictly  limited  to  responding  to  new 
matters,  issues,  or  argiunents  raised  in 
another  party's  papers.  A  party  who  has 
not  filed  a  proposed  decision  or  a  post- 
hearing  brief  may  not  file  a  reply  brief. 

(d)  Simultaneous  filing  required. 
Absent  a  showing  of  good  cause  for  the 
use  of  another  procedure,  the 
Administrative  Law  Judge  shall  not 
order  the  filing  by  any  party  of  any  brief 
or  reply  brief  in  advance  of  the  other 
party's  filing  of  its  brief. 

(e)  Recommended  decision  and  filing 
of  record.  Within  45  calendar  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs,  the  Administrative  Law 
Judge  shall  file  with  and  certify  to  the 
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Secretary  or  the  Secretary's  designee  the 
record  of  the  proceeding  and  the 
decision.  The  record  must  include  the 
Administrative  Law  Judge's 
recommended  decision,  including  a 
determination  either  that  there  vras  no 
violation  by  the  person  named  in  the 
prepenalty  notice,  or  that  there  was  a 
violation  by  the  person  named  in  the 
prepenalty  notice,  and  the 
recommended  monetary  penalty  and/or 
dvil  forfeiture  and/or  other  disposition 
available  to  the  Office  of  Foreign  Assets 
Control.  In  addition  to  the  proposed 
decision,  the  record  must  include  all 
prehearing  and  hearing  transcripts, 
exhibits,  and  rulings,  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  connection 
with  the  hearing.  The  Administrative 
Law  Judge  shallhave  the  recommended 
decision  served  upon  each  party. 

(f)  Exceptions  to  the  recommended 
decision.  When  the  Administrative  Law 
Judge  has  issued  his  recommended 
decision,  the  Administrative  Law  Judge 
or  his  representative  shall  contact  each 
party  by  telephone  at  the  telephone 
number  provided  by  each  party 
pursuant  to  §  500.703(b)(l)(iii).  Within  3 
calendar  days  of  telephoning  the  parties, 
the  recommended  decision  shall  be 
mailed  by  the  Administrative  Law  Judge 
to  the  parties.  A  party  may  file  written 
exceptions  to  the  recommended 
decision  with  the  Secretary  or  the 
Secretary's  designee  within  30  calendar 
days  of  the  date  the  telephone  call  is 
placed  by  the  Administrative  Law  Judge 
or  his  representative.  A  supporting  brief 
may  be  filed  at  the  time  the  exceptions 
are  filed. 

(gj  Final  decision.  The  final  decision 
of  the  Secretary  or  the  Secretary's 
designee  shall  be  based  on  a  review  of 
the  Administrative  Law  Judge's 
recommended  decision  and  the  entire 
record  of  the  proceeding.  The  final 
written  decision  shall  be  provided  to  all 
parties. 

§500.71 7    Judloial  review. 

Any  person  may  seek  judicial  review 
as  provided  under  5  U.S.C.  702  for  a 
penalty  and/or  forfeiture  imposed 
pursuant  to  this  part. 

$500,718    Refenral  to  United  States 
Department  at  Justice;  administrativs 
collection  measures. 

In  the  event  that  the  respondent  does 
not  pay  the  penalty  imposed  pursuant  to 
this  part  within  30  calendar  days  of  the 
mailing  of  the  written  notice  of  the 
imposition  of  the  penalty,  the  matter 
may  be  referred  for  administrative 
collection  measures  or  to  the  United 
States  Department  of  Justice  for 
appropriate  action  to  recover  the 
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penalty  in  a  civil  suit  in  a  Federal 
district  court. 

PART  505— REGULATIONS 
PROHIBITING  TRANSACTIONS 
INVOLVING  THE  SHIPMENT  OF 
CERTAIN  MERCHANDISE  BETWEEN 
FOREIGN  COUNTRIES 

1.  The  authority  citation  for  part  505 
is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  321(b);  50  U.S.C.  App. 
1-44;  Pub.  L.  101-410, 104  Stat.  890  (28 
U.S.C.  2461  note);  E.O.  9193.  7  FR  5205.  3 
CFR,  1938-1943  Comp..  p.  1174;  E.O.  9989, 
13  FR  4891.  3  CFR,  1943-1948  Comp.,  p.  748. 

2.  Section  505.50  is  revised  to  read  as 
follows: 

§505.50    Penalties. 

For  provisions  relating  to  penalties, 
see  subpart  G  of  part  500  of  this  chapter. 

PART  515— CUBAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  515 
is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  321(b);  22  U.S.C. 
2370(a),  6001-6010,  6021-6091;  50  U.S.C. 
App.  1-44;  Pub.  L.  101-410, 104  Stat.  890  (28 
U.S.Q  2461  note);  Pub.  L.  104-132, 110  Stat. 
1214, 1254  (18  U.S.C.  2332d);  E.O.  9193,  7  FR 
5205,  3  CFR,  1938-1943  Comp.,  p.  1174;  E.O. 
9989, 13  FR  4891.  3  CFR,  1943-1948  Comp., 
p.  748;  Proc.  3447,  27  FR  1085,  3  CFR,  1959- 
1963  Comp.,  p.  157;  E.O.  12854,  58  FR  36587, 
3  CFR.  1993  Comp.,  p.  614. 

2.  Subpart  G  is  revised  to  read  as 
follows: 

Subpart  O— Penalties 

S#CS. 

515.701  Penalties. 

515.702  Prepenalty  notice;  contents; 
respondent's  rights;  service. 

515.703  Response  to  prepenalty  notice; 
requests  for  hearing  and  prehearing 
discovery;  waiver;  informal  settlement. 

515.704  Penalty  imposition  or  withdrawal 
absent  a  hearing  request. 

515.705  Time  and  opportunity  to  request  a 
hearing. 

515.706  Hearing. 

515.707  Interlocutory  appeal. 

515.708  Settlement  during  hearing 
proceedings. 

515.709  Motions. 

515.710  Discovery. 

515.711  Summary  disposition. 

515.712  Prehearing  conferences  and 
submissions. 

515.713  Public  hearings. 

515.714  Conduct  of  hearings. 

515.715  Evidence. 

515.716  Proposed  decisions;  reconamended 
decision  of  Administrative  Law  Judge; 
final  decision. 

515.717  Judicial  review. 

515.718  Referral  to  United  States  Department 
of  Justice;  administrative  collection 
measures. 


Subpart  G— Penalties 

§515.701    Penalties. 

(a)  Attention  is  directed  to  section  16 
of  the  Trading  with  the  Enemy  Act  (50 
U.S.C.  App.  16  —  "TWEA").  as  adjusted 
pizrsuant  to  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990  (Pub. 
L.  101-410,  as  amended,  28  U.S.C.  2461 
note),  which  provides  that: 

(1)  Persons  who  willfully  violate  any 
provision  of  TWEA  or  any  license,  rule, 
or  regulation  issued  thereunder,  and 
persons  who  willfully  violate,  neglect, 
or  refuse  to  comply  with  any  order  of 
the  President  issued  in  compliance  with 
the  provisions  of  TWEA  shall,  upon 
conviction,  be  fined  not  more  than 
$1,000,000  or,  if  an  individual,  be  fined 
not  more  than  $100,000  or  imprisoned 
for  not  more  than  10  years,  or  both;  and 
an  officer,  director,  or  agent  of  any 
corporation  who  knowingly  participates 
in  such  violation  shall,  upon  conviction, 
be  fined  not  more  than  $100,000  or 
imprisoned  for  not  more  than  10  years, 
or  both. 

(2)  Any  property,  funds,  seauities, 
papers,  or  other  articles  or  docvunents, 
or  any  vessel,  together  with  its  tackle, 
apparel,  fumitiu^,  and  equipment, 
concerned  in  a  violation  of  TWEA  may 
upon  conviction  be  forfeited  to  the 
United  States. 

(3)  The  Secretary  of  the  Treasury  may 
impose  a  civil  penalty  of  not  more  than 
$55,000  per  violation  on  any  person 
who  violates  any  license,  order,  or 
regulation  issued  under  TWEA. 

(4)  Any  property,  funds,  securities, 
papers,  or  other  articles  or  docvunents, 
or  any  vessel,  together  writh  its  tackle, 
apparel,  furniture,  and  equipment,  that 
is  the  subject  of  a  violation  subject  to  a 
civil  penalty  issued  ptirsuant  to  TWEA 
shall,  at  the  discretion  of  the  Secretary 
of  the  Treasury,  be  forfeited  to  the 
United  States  Government. 

(b)  The  criminal  penalties  provided  in 
TWEA  are  subject  to  increase  pursuant 
to  18  U.S.C.  3571  which,  when  read  in 
conjunction  with  section  16  of  TWEA, 
provides  that  persons  convicted  of 
violating  TWEA  may  be  fined  up  to  the 
greater  of  either  $250,000  for 
individuals  and  $1,000,000  for 
organizations  or  twice  the  pecuniary 
gain  or  loss  from  the  violation. 

(c)  Attention  is  directed  to  18  U.S.C. 
1001,  which  provides  that  whoever,  in 
any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States,  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  fraudulent 
statements  or  representations,  or  makes 
or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false. 


fictitious  or  fraudulent  statement  or 
entry,  shall  be  fined  under  title  18, 
United  States  Code,  or  imprisoned  not 
more  than  5  years,  or  both. 

§  51 5.702    Prapanatty  notice;  contents; 
respondent's  rights;  service.. 

(a)  When  required.  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
this  part  or  otherwise  under  the  Trading 
with  the  Enemy  Act,  and  the  Director 
determines  that  further  proceedings  are 
warranted,  he  or  she  shall  issue  to  the 
person  concerned  a  notice  of  his  or  her 
intent  to  impose  a  monetary  penalty 
and/or  forfeiture.  The  prepenalty  notice 
may  be  issued  whether  or  not  another 
agency  has  taken  any  action  with 
respect  to  this  matter. 

(b)  Contents — (1)  Facts  of  violation. 
The  prepenalty  notice  shall  describe  the 
violation,  specify  the  laws  and 
regulations  allegedly  violated,  and  state 
the  amount  of  the  proposed  monetary 
penalty  and/or  forfeiture. 

(2)  Respondent's  rights — (i)  Right  to 
respond.  The  prepenalty  notice  shall 
also  inform  the  respondent  of 
respondent's  right  to  respond  in  writing 
to  the  notice  within  30  calendar  days  of 
the  mailing  or  other  service  of  the  notice 
pursuant  to  paragraph  (c)  of  this  section, 
as  to  why  a  monetary  penalty  and/or 
forfeiture  should  not  be  imposed,  or,  if 
imposed,  why  it  should  be  in  a  lesser 
amount  than  proposed. 

(ii)  Right  to  request  a  hearing.  The 
prepenalty  notice  shall  also  inform  the 
respondent  that,  in  the  response 
provided  for  in  paragraph  (b)(2)(i)  of 
this  section,  the  respondent  may  also 
request  a  hearing  conducted  pursuant  to 
5  U.S.C.  554-557  to  present  the 
respondent's  defenses  to  the  imposition 
of  a  penalty  and/or  forfeiture  and  to 
offer  any  other  information  that  the 
respondent  believes  should  be  included 
in  the  agency  record  prior  to  a  final 
determination  concerning  the 
imposition  of  a  penalty  and/or 
forfeiture.  A  failure  to  request  a  hearing 
within  30  calendar  days  of  service  of  the 
prepenalty  notice  constitutes  a  waiver  of 
a  hearing. 

(iii)  Right  to  request  discovery  prior  to 
hearing.  The  prepenalty  notice  shall 
also  inform  the  respondent  of  the  right 
to  discovery  prior  to  a  requested 
hearing.  Discovery  must  be  requested  in 
writing  in  the  response  provided  for  in 
paragraph  (b)(2)(i)  of  this  section,  jointly 
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with  respondent's  request  for  a  hearing. 
A  failure  to  file  a  request  for  discovery 
within  30  calendar  days  of  service  of  the 
prepenalty  notice  constitutes  a  waiver  of 
prehearing  discovery. 

(c)  Service.  The  prepenalty  notice,  or 
any  amendment  or  supplement  thereto, 
shall  be  served  upon  die  respondent. 
Service  shall  be  presumed  completed: 

(1)  Upon  mailing  a  copy  by  registered 
or  certified  mail,  retvun  receipt 
requested,  addressed  to  the  respondent 
at  the  respondent's  last  known  address; 
or 

(2)  Upon  the  mailing  date  stated  in  a 
date-stamped  postal  receipt  presented 
by  the  Office  of  Foreign  Assets  Control 
with  respect  to  any  respondent  who  has 
refused,  avoided,  or  in  any  way 
attempted  to  decline  delivery,  tender,  or 
acceptance  of  the  registered  or  certified 
letter  or  has  refused  to  recover  a 
registered  or  certified  letter  served;  or 

(3)  Upon  personal  service  by  leaving 

a  copy  with  the  respondent  or  an  officer, 
a  managing  or  general  agent,  or  any 
other  agent  authorized  by  appointment 
or  by  law  to  accept  or  receive  service  for 
the  respondent  and  evidenced  by  a 
certificate  of  service  signed  and  dated 
by  the  individual  making  such  service, 
stating  the  method  of  service  and  the 
identity  of  the  individual  with  whom 
the  pre;>enalty  notice  was  left;  or 
(4J  Upon  proof  of  service  on  a 
respondent  who  is  not  resident  in  the 
United  States  by  any  method  of  service 
permitted  by  the  law  of  the  jurisdiction 
in  which  the  respondent  resides  or  is 
located,  provided  the  requirements  of 
such  foreign  law  satisfy  due  process 
requirements  imder  United  States  law 
with  respect  to  notice  of  administrative 
proceedings,  and  where  applicable  laws 
or  intergovernmental  agreements  or 
understandings  make  the  methods  of 
service  set  forth  in  paragraphs  (c)(1) 
through  (3)  of  this  section  inappropriate 
or  ineffective  for  service  upon  the 
nonresident  respondent. 

1 51S.703    Raspona*  to  prepenalty  notice; 
requeata  for  heering  and  prahaering 
diacovery;  waiver;  Informal  aatttomenl. 

(a)  Deadline  for  response.  The 
respondent  shall  have  30  calendar  days 
from  the  date  of  mailing  or  other  service 
of  the  prepenalty  notice  pursuant  to 
§  515.702(c)  to  respond  thereto.  The 
response,  signed  and  dated,  may  be  sent 
by  facsimile  transmission  to  the  Office 
of  Foreign  Assets  Control,  at  202/622- 
1657,  or  by  courier  or  other  expedited 
means  at  any  time  during  the  30-day 
response  period  if  an  original  copy  is 
sent  concurrently  via  the  U.S.  Postal 
Service,  registered  or  certified  mail, 
return  receipt  requested.  The  date 
shown  on  the  date-stamped  registered 


or  certified  mail  postal  receipt  will 
constitute  the  filing  date  of  the 
response. 

(b)  Form  and  contents  of  response — 
(1)  In  general.  The  written  response 
need  not  be  in  any  particular  form,  but 
shall  contain  information  sufficient  to 
indicate  that  it  is  in  response  to  the 
prepenalty  notice.  It  should  be 
responsive  to  the  allegations  contained 
thnein  and  set  forth  the  nature  of  the 
respondent's  defenses. 

(i)  The  response  must  admit  or  deny 
specifically  each  separate  allegation  of 
violation  made  in  the  prepenalty  notice. 
If  the  respondent  is  without  knowledge 
as  to  an  allegation,  the  resp>onse  shall  so 
state,  and  such  statement  shall  operate 
as  a  denial.  Failure  to  deny,  controvert, 
or  object  to  any  allegation  will  be 
deemed  an  admission  of  that  allegation. 

(ii)  The  response  must  also  set  forth 
any  additional  or  new  matter  or 
arguments  the  respondent  seeks,  or  shall 
seek,  to  use  in  support  of  all  defenses  or 
claims  for  mitigation.  Any  defense  or 
partial  defense  not  specifically  set  forth 
in  the  response  shall  be  deemed  waived, 
and  evidence  thereon  may  be  refused, 
except  for  good  cause  shown. 

(iii)  The  response  must  also 
accurately  state,  for  each  respondent, 
the  respondent's  full  name  and  address 
for  future  service,  together  with  cxirrent 
telephone  and,  if  applicable,  facsimile 
machine  numbers  and  area  code.  If 
respondent  is  represented  by  counsel, 
counsel's  full  name  and  address, 
together  with  telephone  and  facsimile 
numbers  and  area  code,  may  be 
provided  in  lieu  of  service  information 
for  the  respondent.  The  respondent  or 
respondent's  counsel  of  reccMxi  is 
responsible  for  providing  timely  written 
notice  to  the  parties  of  any  subsequent 
changes  in  the  information  provided. 

(2)  Request  for  hearing  and 
prehearing  discovery;  waiver.  Any 
request  for  an  administrative  hearing 
and  prehearing  discovery  must  be  made, 
if  at  all,  in  the  written  response  made 
pursuant  to  this  section  and  within  the 
30  calendar  day  period  specified  in 

§  515.705(a).  A  failure  to  request  a 
hearing  and  prehearing  discovery  in 
writing  within  30  calendar  days  of 
service  of  the  prei>enalty  notice 
constitutes  a  waiver  of  a  hearing  and 
prehearing  discovery.  A  response 
asserting  that  respondent  reserves  the 
right  to  request  a  hearing  or  prehearing 
discovery  beyond  the  30  calendar  day 
period  is  ineffectual. 

(3)  Informal  settlement;  response 
deadline.  In  addition  or  as  an  alternative 
to  a  written  response  to  a  prepenalty 
notice  pursuant  to  this  section,  the 
respondent  or  respondent's 
representative  may  contact  the  Office  of 
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Foreign  Assets  Control  as  advised  in  the 
prepenalty  notice  to  propose  the 
settlement  of  allegations  contained  in 
the  prepenalty  notice  and  related 
matters.  In  the  event  of  settlement  at  the 
prepenalty  stage,  the  claim  proposed  in 
the  prepenalty  notice  will  be 
withdrawn,  the  respondent  is  not 
required  to  take  a  written  position  on 
allegations  contained  in  the  prepenalty 
notice,  and  the  Office  of  Foreign  Assets 
Control  will  make  no  final 
determination  as  to  whether  a  violation 
occurred.  The  amount  accepted  in 
settlement  of  allegations  in  a  prepenalty 
notice  may  vary  from  the  dvil  penalty 
that  might  finally  be  imp(wed  in  the 
event  of  a  formal  determination  of 
violation.  In  the  event  no  settlement  is 
reached,  the  30  calendar  day  period 
specified  in  paragraph  (a)  of  this  section 
for  written  response  to  the  prepenalty 
notice  remains  in  effect  unless 
additional  time  is  granted  by  the  Office 
of  Foreign  Assets  Control.  A  failure  to 
request  a  hearing  and  prehearing 
discovery  in  writing  within  30  calendar 
days  of  service  of  the  prepenalty  notice 
constitutes  a  waiver  of  a  hearing  and 
prehearing  diacovery. 

S51S.704    Penalty  ImpoeWon  or  withdrawal 
abeent  a  heartnQ  reQuest. 

(a)  No  violation.  If,  in  the  absence  of 
a  timely  hearing  request,  after 
considering  any  response  to  the 
prepenalty  notice  and  any  relevant  facts, 
the  Director  determines  that  there  was 
no  violation  by  the  respondent  named 
in  the  prepenalty  notice,  the  Director 
promptly  shall  notify  the  respondent  in 
writing  of  that  determination  and  that 
no  civil  monetary  penalty  or  civil 
forfeiture  pursuant  to  this  subpart  will 
be  imposed. 

(b)  violation.  If,  in  the  absence  of  a 
timely  hearing  request,  after  considering 
any  response  to  the  prepenalty  notice 
and  any  relevant  facts,  the  Director 
determines  thatthere  was  a  violation  by 
the  respondent  named  in  the  prepenalty 
notice,  the  Director  promptly  sh^  issue 
a  written  notice  of  the  imposition  by  the 
Office  of  Fore^n  Assets  Control  of  the 
civil  monetary  penalty  and/or  civil 
forfeiture  and/or  other  available 
disposition  with  respect  to  that 
respondent. 

(1)  The  penalty/forfeiture  notice  shall 
inform  the  respondent  that  payment  of 
the  assessed  penalty  must  be  made 
within  30  calendar  days  of  the  mailing 
of  the  penalty  notice. 

(2)  "rhe  penalty/forfeiture  notice  shall 
inform  the  respondent  of  the 
requirement  to  furnish  respondent's 
taxpayer  identification  number  pursuant 
to  31  U.S.C.  7701  and  that  the 
Department  intends  to  use  such  number 
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for  the  piirposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amoimt  in  the  event  of  a  failure  to  pay 
the  penalty  imposed. 

§  51 5.705    Time  and  opportunity  to  request 
a  hearing. 

(a)  Deadline  for  hearing  request. 
Within  30  calendar  days  of  the  date  of 
mailing  or  other  service  of  the 
prepenalty  notice  pursuant  to 

§  515.702(c),  the  respondent  may  file  a 
written  request  for  an  agency  hearing 
conducted  pursuant  to  this  section,  to 
present  the  respondent's  defenses  to  the 
imposition  of  a  penalty  and/or  forfeiture 
and  to  offer  any  other  information  for 
inclusion,  if  found  admissible  pursuant 
to  §  515.715(a),  into  the  agency  record 
prior  to  a  final  determination 
concerning  the  imposition  of  a  penalty 
and/or  forfeiture. 

(b)  Content  of  written  response.  If  an 
agency  hearing  is  requested  by  the 
respondent  or  by  the  respondent's 
counsel,  the  written  hearing  request 
must  be  accompanied  by  a  written 
response  to  the  prepenalty  notice 
containing  the  information  required  by 
§  515.703(b)(l)(i)  through  (iii).  An 
imtimely  hearing  request  or  written 
response  to  the  prepenalty  notice 
constitutes  a  waiver  of  a  hearing. 

(c)  Signature  of  filings.  All  hearing 
requests,  motions,  responses, 
interrogatories,  requests  for  deposition 
transcripts,  requests  for  protective 
orders,  and  all  other  filings  relating  to 
requests  for  and  responses  to  discovery 
or  pertaining  to  the  hearing  process, 
must  be  signed  by  each  requesting  party 
or,  if  represented,  by  each  party's 
counsel. 

(d)  Computation  of  time — (1)  Final 
date  on  weekend  or  holiday.  Whenever 
the  final  date  for  any  requirement  of  this 
part  falls  on  a  Saturday,  Sunday, 
Federal  holiday,  or  other  day  on  which 
the  Office  of  Foreign  Assets  Control  is 
not  open  for  the  transaction  of  business 
during  normal  working  hours,  the  time 
for  filing  will  be  extended  to  the  close 
of  business  on  the  next  working  day. 

(2)  Closing  time.  The  time  for  filing 
any  document  expires  at  5:00  p.m.  local 
Washington,  DC  time  on  the  last  day 
when  such  filing  may  be  made. 

§515.706    Hearing. 

(a)  Notice  of  hearing.  (1)  Any 
respondent  requesting  a  hearing  shall 
receive  notice  of  the  time  and  place  of 
the  hearing  at  the  service  address 
provided  pursuant  to 
§  515.703(b)(l)(iii).  Requests  to  change 
the  time  and  place  of  a  hearing  may  be 
submitted  to  the  Administrative  Law 
Judge,  who  may  modify  the  original 
notice  or  subsequently  set  hearing  dates. 


All  requests  for  a  change  in  the  time  or 
place  of  a  hearing  must  be  received  in 
the  Administrative  Law  Judge's 
chambers  and  served  upon  the  parties 
no  later  than  15  working  days  before  the 
scheduled  hearing  date. 

(2)  The  hearing  shall  be  conducted  in 
a  manner  consistent  with  5  U.S.C.  554- 
557,  pursuant  to  section  1710(c)  of  the 
Cuban  Democracy  Act  of  1992  (22 
U.S.C.  6001-6010)  and  section  16  of  the 
Trading  with  the  Enemy  Act  (50  U.S.C. 
App.  16). 

(b)  Powers.  The  Administrative  Law 
Judge  shall  have  all  powers  necessary  to 
conduct  the  hearing,  consistent  with  5 
U.S.C.  554-557,  including  the  following 
powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  require  production  of  records 
or  any  information  relative  to  any  act  or 
transaction  subject  to  this  part, 
including  the  imposition  of  sanctions 
available  under  Federal  Rule  of  Civil 
Procedure  37(b)(2)  (Fed.  R.  Civ.  P. 
37(b)(2),  28  U.S.C.)  for  a  party's  failure 
to  comply  with  discovery  requests; 

(3)  To  receive  relevant  antl  material 
evidence  and  to  rule  u|}on  the 
admission  of  evidence  and  offers  of 
proof; 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  part; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(6)  To  hold  scheduling  or  prehearing 
conferences  as  deemed  necessary; 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
Secretary  or  the  Secretary's  designee 
shall  have  the  power  to  grant  any 
motion  to  dismiss  the  proceeding  or  to 
decide  any  other  motion  that  results  in 

a  final  determination  of  the  merits  of  the 
proceeding; 

(8)  To  prepare  and  present  to  the 
Secretary  or  to  the  Secretary's  designee 
a  recommended  decision  as  provided  in 
§§  515.711(d)  and  515.716(e); 

(9)  To  recuse  himself  on  motion  made 
by  a  party  or  on  the  Administrative  Law 
Judge's  own  motion; 

(10)  To  establish  time,  place,  and 
manner  limitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing; 

(11)  To  perform  all  necessary  or 
appropriate  measures  to  discharge  the 
duties  of  an  Administrative  Law  Judge; 
and 

(12)  To  set  fees  and  expenses  for 
witnesses,  including  expert  witnesses. 

(c)  Appearance  and  practice  in  a  civil 
penalty  hearing — (1)  Appearance  before 
an  Administrative  Law  Judge  by 


counsel.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession,  or 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
respondents  upon  written  notice  to  the 
Administrative  Law  Judge  in  a  civil 
penalty  hearing. 

(2)  Appearance  before  an 
Administrative  Law  Judge  by  a 
nonlawyer.  A  respondent  may  appear  on 
his  own  behalf;  a  duly  authorized 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer,  director,  or  employee  of  any 
corporation  may  represent  that 
corporation  upon  written  notice  to  the 
Administrative  Law  Judge  in  a  civil 
penalty  hearing. 

(3)  Office  of  Foreign  Assets  Control 
representation.  The  Office  of  Foreign 
Assets  Control  shall  be  represented  by 
the  Office  of  General  Counsel  of  the 
United  States  Department  of  the 
Treasury. 

(d)  Conflicts  of  interest. — (1)  Conflict 
of  interest  in  representation.  No 
individual  shall  appear  as  counsel  for  a 
party  in  a  proceeding  conducted 
pursuant  to  this  subpart  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  counsel's 
responsibilities  to  a  third  person,  or  by 
coimsel's  own  interests. 

(2)  Corrective  Measures.  The 
Administrative  Law  Judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the 
issuance  of  an  order  limiting  the  scope 
of  representation  or  disquaUfying  an 
individual  fix)m  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(e)  Ex  parte  communications — (1) 
Definition.  The  term  ex  parte 
communication  means  any  material  oral 
or  written  communication  not  on  the 
public  record  concerning  the  merits  of 
an  adjudicatory  proceeding  with  respect 
to  which  reasonable  prior  notice  to  all 
parties  is  not  given,  on  any  material 
matter  or  proceeding  covered  by  these 
regulations  that  takes  place  between: 

(i)  A  party  to  the  proceeding,  a  party's 
coimsel,  or  any  other  individual;  and 

(ii)  The  Administrative  Law  Judge 
handling  that  proceeding,  or  the 
Secretary,  or  the  Secretary's  designee. 

(2)  Exceptions,  (i)  A  request  toleam 
the  status  of  the  proceeding  does  not 
constitute  an  ex  parte  communication; 
and 

(ii)  Settlement  inquiries  and 
discussions  do  not  constitute  ex  parte 
communications. 

(3)  Prohibition  on  ex  parte 
communications.  From  the  time  a 
respondent  requests  a  hearing  until  the 
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date  that  the  Secretary  or  the  Secretary's 
designee  issues  a  final  decision,  no 
party,  interested  person,  or  co\msel 
therefor  shall  knowingly  make  or  cause 
to  be  made  an  ex  parte  communication. 
The  Administrative  Law  Judge,  the 
Secretary,  and  the  Secretary's  designee 
shall  not  knowingly  make  or  cause  to  be 
made  to  a  party,  or  to  any  interested 
person  or  counsel  therefor,  any  ex  parte 
communication. 

(4)  Procedure  upon  occurrence  of  ex 
parte  coitununication.  If  an  ex  parte 
communication  is  received  by  the 
Administrative  Law  Judge,  the 
Administrative  Law  Judge  shall  cause 
all  such  written  communication  (or,  if 
the  communication  is  oral,  a 
memorandum  stating  the  substance  of 
the  communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  parties  to  the  proceeding 
shall  have  an  opportunity,  within  10 
calendar  days  of  the  receipt  of  service  of 
the  notice  or  of  receipt  of  a 
memorandum  of  the  ex  parte 
communication,  to  file  responses 
thereto  and  to  recommend  any 
sanctions,  in  accordance  with  paragraph 
(e)(5)  of  this  secticm,  appropriate  under 
the  drcumstances,  or  may  file  an 
interlocutory  appeal  with  the  Secretary 
or  the  Secretary's  designee. 

(5)  Sanctions.  Any  party  to  the 
proceeding,  a  party's  counsel,  or  any 
other  individual,  who  makes  a 
prohibited  ex  parte  commimication,  or 
who  encourages  or  solicits  another  to 
make  any  such  communication,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the 
Administrative  Law  Judge  for  good 
cause  shown,  or  that  may  be  imposed 
upon  interlocutory  appeal  taken  to  the 
Secretary  or  the  Secretary's  designee, 
including,  but  not  limited  to,  exclusion 
from  the  heariiig  and  an  adverse  ruling 
on  the  issue  which  is  the  subject  of  the 
prohibited  commimication. 

(f)  Time  limits.  Except  as  provided 
elsewhere  in  this  subpart,  the 
Administrative  Law  Judge  shall 
establish  all  time  limits  for  filings  with 
regard  to  hearings  conducted  pursuant 
to  this  subpart,  except  for  decisions  on 
interlocutory  appeals  filed  with  the 
Secretary  or  the  Secretary's  designee. 

(g)  Failure  to  appear.  'The  imexcused 
failure  of  a  respondent  to  appear  in 
person  at  a  hearing  or  to  have  duly 
authorized  counsel  appear  in 
respondent's  place  constitutes  a  waiver 
of  the  respondent's  right  to  a  bearing 
and  is  deemed  an  admi^ion  of  the 
violation  alleged.  Without  further 
proceedings  or  notice  to  the  respondent, 
the  Administrative  Law  Judge  shall 
enter  a  finding  that  the  right  to  a  hearing 


was  waived,  and  the  case  shall  be 
determined  pursuant  to  §  515.704. 

S  515.707    imsrtoeutoryappeaL 

(a)  Interlocutory  appeals.  When 
exceptions,  requests  for  extensions,  or 
motions,  including  motions  for 
summary  disposition,  are  denied  by  the 
Administrative  Law  Judge,  interlocutory 
appeals  may  be  taken  to  the  Secretary  or 
to  the  Secretary's  designee  for  a 
decision. 

(b)  Filing  deadline.  Interlocutory 
appeals  must  be  filed  no  later  than  15 
calendar  days  after  the  matter  being 
appealed  has  been  decided  in  writing  by 
the  Administrative  Law  Judge.  Parties 
may  request  that  the  Administrative 
Law  Judge  transmit  the  written  decision 
to  the  parties  by  facsimile  transmission, 
courier,  or  other  expedited  means  in 
addition  to  service  of  the  decision  via 
the  U.S.  Postal  Service  by  registered  or 
certified  mail,  return  receipt  requested. 
Such  requests  must  be  supporteid  by  a 
written  statament  of  need  for  expedited 
dehvery.  Timely  filing  of  the 
interlocutory  appeal  shall  be 
determined  by  the  date  stated  on  the 
date-stamped  registered  or  certified 
mail  postal  receipt. 

(c)  iMaimw  of  filing.  Interlocutory 
appeals  to  the  Secretary  or  the 
Secretary's  designee  must  be  filed  by 
facsimile  transmission  to  202/622-1188, 
courier,  or  other  expedited  means,  and 
sent  conciirrently  by  registered  or 
certified  mail,  return  receipt  requested, 
to  the  Secretary's  Office,  U.S.  Treasury 
Department,  1500  Peimsylvania 
Avenue,  NW,  Washington,  DC  20220, 
with  the  envelope  prominenUy  marked 
"Attention:  OFAC  Interlocutory 
Appeal."  Expedited  service  must  also  be 
made  upon  the  Administrative  Law 
Judge  and  all  parties  or,  if  represented, 
their  counsel,  with  certified  copies  sent 
concurrently  by  registered  or  certified 
mail,  return  receipt  requested. 

§515.708    SMtlement  during  hearing 
proceedings 

Any  party  may,  at  any  time  during  the 
hearing,  unilaterally  submit  written 
offers  or  proposals  for  settlement  of  a 
proceeding  to  the  Secretary  or  the 
Secretary's  designee,  at  the  address 
listed  in  §  515.707(c).  Submission  of  a 
written  settlement  offer  does  not 
provide  a  basis  for  adjourning  or 
otherwise  delaying  all  or  any  portion  of 
a  hearing.  No  settlement  offer  or 
proposal,  nor  any  subsequent 
negotiation  or  resolution,  is  admissible 
as  evidence  in  any  hearing  before  this 
tribunal. 
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(a)  Written  motions.  Except  as 
otherwise  specifically  provided  herein, 
an  application  or  request  bx  an  order  or 
ruling  must  be  made  by  written  motion, 
in  typed  format 

(1)  All  written  motions  miist  state 
with  particularity  the  relief  sou^t  and 
must  he  accompanied  by  a  proposed 
order. 

(2)  No  oral  argument  may  be  held  on 
written  motions  unless  directed  by  the 
Administrative  Law  Judge.  Written 
memcnanda,  InieCi.  affidavits,  and  other 
relevant  material  and  documents  may  be 
filed  in  support  of  or  in  oppontion  to  a 
motion. 

(b)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  die 
Administrative  Law  Judge  directs  that 
such  motion  be  made  in  writing. 

(c)  Filing  of  motions — (1)  In  general. 
Motions  by  respondents  must  be  filed 
with  the  Administrative  Law  Judge  and 
served  upon  tl»  Office  of  the  Chief 
Counsel,  Foreign  Assets  Control,  U.S. 
Treasury  Department,  1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220,  with  the  envelope 
prominenUy  maiiied  "Urgent:  Annex — 
Room  3133,"  unless  otherwise  directed 
by  the  Administrative  Law  Judge. 
Motions  by  the  Office  of  Foreign  Assets 
Control  must  be  filed  with  the 
Administrative  Law  Judge  and  with 
each  respondent  or  respondent's 
counsel.  Moticms  may  also  be 
concurrentiy  sent  by  facsimile 
transmission,  courier,  or  other 
expedited  means. 

12)  Interlocutory  appeals.  Motions 
related  to  interlocutory  appeals  to  the 
Secretary  or  the  Secretary's  designee 
must  be  filed  by  facsimile  transmission 
to  202/622-1188,  by  courier,  or  by  other 
expedited  means,  and  sent  concurrently 
by  registered  or  certified  mail,  return 
receipt  requested,  to  the  Secretary's 
Office,  U.S.  Treasiuy  Department,  1500 
Peimsylvania  Avenue,  NW,  Washington, 
DC  20220,  with  the  envelope 
prominently  marked  "Attention:  OFAC 
Interlocutory  Appeal"  Expedited 
service  must  also  be  made  upon  the 
Administrative  Law  Judge  and  all 
parties  or,  if  represented,  their  coimsel, 
with  certified  copies  sent  conciirrently 
by  registered  or  certified  mail,  retiim 
receipt  requested. 

(d)  Responses.  (1)  Any  party  may  file 
a  written  response  to  a  motion  within  20 
calendar  days  of  the  date  of  its  mailing, 
by  registered  or  certified  mail  pursuant 
to  this  sub(>art.  If  directed  by  the 
Administrative  Law  Judge,  the  time 
period  in  which  to  respond  may  be 
shortened  or  extended.  The 
Administrative  Law  Judge  may  allow 
each  party  to  file  a  response  before 
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finally  ruling  upon  any  oral  or  written 
motion.  The  Administrative  Law  Judge 
may  allow  a  rejoinder  to  responses  for 
good  cause  shown.  If  a  rejoinder  is 
permitted,  it  must  be  filed  within  15 
calendar  days  of  the  date  the  response 
was  filed  and  served  upon  all  parties. 

(2)  The  failiue  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  to  be  consent 
by  that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  any 
proposed  order  accompanying  the 
motion. 

(e)  Dilatory  motions.  Frivolous, 
dilatory,  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 

§515.710    Discovery. 

(a)  In  general.  The  availability  of 
information  and  dociunents  through 
discovery  is  subject  to  the  agency's 
assertion  of  privileges  available  to 

OF  AC  and/or  to  the  Treasury  and  to  the 
application  of  all  exemptions  afforded 
the  agency  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(1) 
through  (9))  and  the  Privacy  Act  (5 
U.S.C.  552a)  to  all  facets  of  discovery, 
including  interrogatories,  depositions 
that  seek  the  release  of  trade  secrets, 
proprietary  materials,  third-party 
confidential  and/or  commercially 
sensitive  materials,  placement  of 
information,  documents  and/or 
materials  under  seal  and/or  protective 
order,  and  interlocutory  appeals  to  the 
Secretary  or  the  Secretary's  designee 
fix)m  any  decision  of  the  Administrative 
Law  Judge. 

(b)  Types  of  discovery.  Parties  may 
obtain  discovery  by  one  or  more  of  the 
following  methods:  depositions  upon 
oral  examination  or  written  questions; 
written  interrogatories;  production  of 
documents  or  other  evidence  for 
inspection;  and  requests  for  admission. 
All  depositions  of  Federal  employees 
must  take  place  in  Washington,  DC,  at 
the  U.S.  Treasury  Department  or  at  the 
location  where  the  Federal  employee  to 
be  deposed  performs  his  duties, 
whichever  the  Federal  employee's 
supervisor  or  the  Office  of  the  Chief 
Counsel,  Foreign  Assets  Control  shall 
deem  appropriate.  All  depositions  of 
Federal  employees  shall  be  held  at  a 
mutually  agreed  upon  date  and  time, 
and  for  a  mutually  agreed  upon  length 
of  time. 

(c)  Interrogatories.  Respondent's 
interrogatories  must  be  served  upon  the 
Office  of  the  Chief  Coimsel,  Foreign 
Assets  Control  within  20  calendar  days 
of  respondent's  written  request  for  a 
hearing.  The  Office  of  Foreign  Assets 
Control's  interrogatories  must  be  served 
within  30  calendar  days  of  the  receipt 


of  service  of  respondent's  interrogatories 
or  within  30  calendar  days  of  the  receipt 
of  respondent's  written  request  for  a 
hearing  if  no  interrogatories  are  filed  by 
respondent  by  that  time.  Parties  have  30 
calendar  days  to  respond  to 
interrogatories  from  the  date 
interrogatories  are  received. 
Interrogatories  shall  be  limited  to  20 
questions  only.  Each  subpart,  section,  or 
other  designation  of  a  part  of  a  question 
shall  be  counted  as  one  complete 
question  in  computing  the  permitted  20 
question  total.  Where  more  than  20 
questions  are  served  upon  a  party,  the 
receiving  party  may  determine  which  of 
the  20  questions  the  receiving  party 
shall  answer. 

(d)  Scope.  Parties  may  obtain 
discovery  regarding  any  matter  not 
privileged  which  has  material  relevance 
to  the  merits  of  the  pending  action.  It  is 
not  a  ground  for  objection  that  the 
information  sought  will  be  inadmissible 
at  the  hearing  if  the  information  sought 
appears  reasonably  calculated  to  lead  to 
discovery  of  admissible  evidence.  The 
Administrative  Law  Judge  may  make 
any  order  which  justice  requires  to 
ensure  that  requests  are  not 
unreasonable,  oppressive,  excessive  in 
scope  or  unduly  burdensome,  including 
the  issuance  of  an  order  to  show  cause 
why  a  particular  discovery  request  is 
justified  upon  the  motion  of  the 
objecting  party. 

(e)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include,  inter  aha,  the 
attomey-chent  privilege,  attorney 
work-product  privilege,  any 
government's  or  government  agency's 
deliberative-process  or  classified 
information  privilege,  including 
materials  classified  pursuant  to 
Executive  Order  12958  (3  CFR,  1995 
Comp.,  p.  333)  and  any  future  Executive 
orders  that  may  be  issued  relating  to  the 
treatment  of  national  security 
information,  and  all  materials  and 
information  exempted  from  release  to 
the  public  pursuant  to  the  Privacy  Act 
(5  U.S.C.  552a)  and  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(1) 
throufih  (9)). 

(f)  Updating  discovery.  Whenever  a 
party  receives  new  or  additional 
information  or  documentation,  all 
information  produced,  and  all 
information  required  to  be  provided 
pursuant  to  the  discovery  and  hearing 
process,  must  automatically  be  updated. 
The  Administrative  Law  Judge  may 
impose  sanctions  for  failiu^  to  update, 
including  prohibiting  opposition  to 
claims  or  defenses  raised,  striking 
pleadings  or  staying  proceedings, 
dismissing  the  action  or  any  part 
thereof,  rendering  a  judgment  by 


default,  and  holding  a  party  in 
contempt. 

(g)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  no  later 
than  20  calendar  days  prior  to  the  date 
scheduled  for  the  commencement  of  the 
hearing.  No  exceptions  to  this  time  hmit 
shall  be  permitted,  unless  the 
Administrative  Law  Judge  finds  on  the 
record  that  good  cause  exists  for 
waiving  the  requirements  of  this 
paragraph  (g). 

§  51 5.71 1    Summary  disposition. 

(a)  In  general.  The  Administrative 
Law  Judge  shall  recommend  that  the 
Secretary  or  the  Secretary's  designee 
issue  a  final  order  granting  a  motion  for 
summary  disposition  if  the  facts  of  the 
record  show  that: 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(2)  The  moving  party  is  entitled  taa 
decision  in  its  favor  as  a  matter  of  law. 

(b)  Filing  of  motions  and  responses. 
(1)  Any  party  who  believes  that  there  is 
no  genuine  issue  of  material  fact  to  be 
determined  and  that  such  party  is 
entitled  to  a  decision  as  a  matter  of  law 
may  move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
calendar  days  after  service  of  such  a      • 
motion,  or  within  such  time  period  as 
allowed  by  the  Administrative  Law 
Judge,  may  file  a  response  to  such 
motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  dociunentary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadings,  stipulations,  depositions, 
transcripts,  affidavits,  and  any  other 
evidentiary  materials  that  the  moving 
party  contends  support  its  position.  The 
motion  must  also  be  accompanied  by  a 
brief  containing  the  points  and 
authorities  in  support  of  the  moving 
party's  arguments.  Any  party  opposing 
a  motion  for  siunmary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  such  party 
contends  a  genuine  dispute  exists.  "The 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  summary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  or  her  own 
motion,  the  Administrative  Law  Judge 
may  hear  oral  argument  on  the  motion 
for  sunmiary  disposition. 
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(d)  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  Administrative  Law  Judge  shall 
determine  whether  the  moving  party  is 
entitled  to  summary  disposition.  If  the 
Administrative  Law  Judge  determines 
that  summary  disposition  is  warranted, 
he  or  she  shall  submit  a  recommended 
decision  to  that  effect  to  the  Secretary. 
If  the  Administrative  Law  Judge  finds 
that  no  party  is  entitled  to  summary 
disposition,  he  or  she  shall  make  a 
rulkig  denying  the  motion. 

(e)  Interlocutory  appeal.  Following 
receipt  of  the  Administrative  Law 
Judge's  recommended  decision  relating 
to  summary  disposition,  each  party  has 
the  right  to  an  interlocutory  appeal  to 
the  Secretary  or  the  Secretary's 
designee.  The  interlocutory  appeal  must 
be  filed  within  20  calendar  days 
immediately  following  the 
Administrative  Law  Judge's 
recommended  decision. 

(f)  Partial  summary  disposition.  If  the 
Administrative  Law  Judge  determines 
that  a  party  is  entitled  to  simmiary 
disposition  as  to  certain  claims  only,  the 
Administrative  Law  Judge  shall  defer 
submission  of  a  recommended  decision 
as  to  those  claims.  A  hearing  on  the 
rtmaining  issues  must  be  ordered  and 
those  claims  for  which  the 
Administrative  Law  Judge  has 
determined  that  summary  disposition  is 
warranted  will  be  addressed  in  the 
reconunended  decision  filed  at  the 
conclusion  of  the  hearing. 

§  51S.71 2    PrahMrtng  conffenc—  and 

(a)  Prehearing  conferences.  The 
Administrative  Law  Judge  may,  on  his 
or  her  own  motion,  or  at  the  request  of 
any  party  for  good  cause  shown,  direct 
counsel  for  the  parties  to  meet  with  him 
or  her  (in  person,  by  telephone,  or  by 
teleconference)  at  a  prehearing 
conference  to  address  any  or  all  of  the 
following: 

(1)  Simplification  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact, 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
may  be  taken; 

(4)  Limitation  of  the  number  of 
witnesses; 

(5)  Summary  disposition  of  any  or  all 
issues; 

(6)  Resolution  of  discovery  issues  or 
disputes;  and 

(7)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 


(b)  Prehearing  orders.  At,  or  within  a 
reasonable  time  following  the 
conclusion  of,  any  prehearing 
conference,  the  Administrative  Law 
Judge  shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
and  any  procedural  determinations 
made. 

(c)  Prehearing  submissions.  Within  40 
calendar  days  of  the  receipt  of 
respondent's  request  for  a  hearing  or  at 
a  time  set  by  the  Administrative  Law 
Judge,  the  Office  of  Foreign  Assets 
Control  shaU  serve  on  the  respondent 
and  upon  the  Administrative  Law  Judge, 
the  following: 

(1)  Stipulations  of  fact,  if  any; 

(2)  A  list  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(3)  A  list  of  witnesses  to  be  called  to 
testify  at  the  hearing,  including  the 
name  and  address  of  each  witness  and 
a  short  summary  of  the  expected 
testimony  of  each  witness. 

(d)  Deadline  for  respondent's  and  the 
other  parties'  submissions.  Unless  for 
good  cause  shown  the  Administrative 
Law  Judge  permits  an  extension  of  time 
to  file,  the  respondent  and  the  other 
parties  shall  have  20  calendar  days  from 
the  date  of  the  submission  by  the  Office 
of  Foreign  Assets  Control  of  the  items 
set  forth  in  paragraph  (c)  of  this  section, 
and/ or  of  any  other  party's  service  of 
items  set  foith  in  this  paragraph  (d),  to 
serve  upon  the  Administrative  Law 
Judge  and  all  parties,  the  following: 

(1)  Its  response  to  stipulations  of  fact, 
if  any; 

(2)  A  list  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(3}  A  list  of  witnesses  to  be  called  to 
testify  at  the  hearing,  including  the 
name  and  address  of  each  witness  and 
a  short  simunary  of  the  expected 
testimony  of  each  witness. 

(e)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  listed  in  the 
prehearing  submissions  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section, 
except  for  gpod  cause  shown. 

§515.713    Public  hearings. 

(a)  In  general.  All  hearings  shall  be 
open  to  the  public,  imless  Uie 
Administrative  Law  Judge,  at  his  or  her 
discretion,  determines  at  any  time  prior 
to  or  during  the  hearing,  that  holding  an 
open  hearing  would  be  contrary  to  the 
public  interest.  Within  20  calendar  days 
of  service  of  the  notice  of  hearing  from 
the  Administrative  Law  Judge,  any  party 
may  file  with  the  Administrative  Law 
Judge  a  request  for  a  closed  hearing,  and 
any  party  may  file  a  pleading  in  reply 


to  such  a  request.  Failure  to  file  a 
request  or  a  reply  is  deemed  a  waiver  of 
any  objections  regarding  whether  the 
hearing  will  be  public  or  closed. 

(b)  riling  document  under  seal.  (1) 
The  Office  of  Foreign  Assets  Control 
may  file  any  docimient  or  any  part  of  a 
document  imdar  seal  if  disclosiue  of  the 
document  would  be  inconsistent  with 
the  protection  of  the  public  interest  or 
if  justice  requires  protection  of  any 
person,  including  a  source  or  a  party, 
from  annoyance,  threat.  opi»ession,  or 
imdue  burden  or  expense,  or  the 
disclosure  of  the  information  would  be. 
or  might  reasonably  lead  to  a  disclosure, 
contrary  to  Executive  Order  12958  or 
other  Executive  orders  concerning 
disclosiire  of  information,  U.S.  Treasury 
Dei>artment  regulations,  the  Privacy  Act, 
or  the  Freedom  of  Information  Act. 

(2)  The  Administrative  Law  Judge 
shall  also  safeguard  the  seciuiW  and 
integrity  of  any  documents  under  seal 
and  shall  take  all  appropriate  steps  to 
preserve  the  confidentiality  of  such 
documents  or  any  parts  thereof, 
including  closing  portions  of  the 
hearing  to  the  public.  Release  of  any 
information  under  seal,  in  any  form  or 
manner,  is  subiect  to  the  same  sanctions 
and  the  exercise  of  the  same  authorities 
as  are  provided  with  respect  to  ex  parte 
communications  imder  paragraph  ie)(5) 
of  this  section. 

(3)  Should  the  Administrative  Law 
Judge  deny  placement  of  any  documents 
under  seal  or  under  protective  order, 
any  party,  and  any  perscm  whose 
documents  or  materials  are  at  issue,  may 
file  an  interlocutory  appeal  to  the 
Secretary  or  the  Secretary's  designee.  In 
such  cases  the  Administrative  Law 
Judge  must  not  release  or  expose  any  of 
the  records  or  docimients  in  question  to 
the  public  or  to  any  other  parties  for  a 
period  of  20  calendar  days  fit>m  the  date 
of  the  Administrative  Law  Judge's 
ruling,  in  order  to  permit  a  petitioner 
the  opportunity  eiOier  to  withdraw  the 
records  and  documents  or  to  file  an 
interlocutory  appeal  with  the  Secretary 
or  the  Secretary's  designee  requesting  an 
order  that  the  records  be  placed  under 
seal. 

(4)  Upon  settlement,  final  decision,  or 
motion  to  the  Administrative  Law  Judge 
for  good  cause  shown,  all  materials 
(including  all  copies)  imder  seal  or 
protective  order  shall  be  returned  to  the 
respective  parties,  except  when  it  may 
be  necessary  to  retain  a  record  until  the 
judicial  process  is  completed. 

(5)  Written  notice  of  all  requests  for 
release  of  protected  docimients  or 
materials  shall  be  given  to  the  parties 
registered  with  the  Administrative  Law 
Judge  at  least  20  calendar  days  prior  to 
any  permitted  release  and  prior  to  any 
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access  not  specifically  authorized  under 
the  protective  order.  A  copy  of  all 
requests  for  information,  including  the 
name,  address,  and  telephone  number  of 
the  requester,  shall  be  provided  to  the 
petitioner.  Each  request  for  access  to 
protected  material  must  also  provide  the 
names,  addresses,  and  telephone 
numbers  of  all  persons  represented  by 
the  requester,  including  those  on  whose 
behalf  the  requester  seisks  access  to 
protected  information.  The 
Administrative  Law  Judge  shall  impose 
sanctions  provided  under 
§  515.706(e)(4)  and  (e)(5)  for  £ulure  to 
provide  this  information. 

S515.714    Conduct  Of  hearings. 

(a)  In  general — (1)  Overview.  Hearings 
shall  be  conducted  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues  and  facts.  Each  party 
has  the  right  to  present  its  case  or 
defense  by  oral  and  documentary 
evidence  and  to  conduct  such  cross 
examination  as  may  be  required  for  full 
disclosure  of  the  relevant  facts. 

(2)  Order  of  hearing.  The  Office  of 
Foreign  Assets  Control  shall  present  its 
case-in-chief  first,  tmless  otherwise 
ordered  in  advance  by  the 
Administrative  Law  Judge  or  otherwise 
expressly  specified  by  law  or  regulation. 
The  Office  of  Foreign  Assets  Control 
shall  be  the  first  party  to  present  an 
opening  statement  and  a  closing 
statement  and  may  make  a  rebuttal 
statement  after  the  respondent's  closing 
statement. 

(3)  Stipulations.  Unless  the 
Administrative  Law  Judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  docxunents,  the 
admissibility  of  which  has  been 
previously  stipulated,  will  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(b)  Transcript.  A  record  of  the  hearing 
shall  be  made  by  manual  or  electronic 
means,  including  through  the  use  of 
audio  recorded  diskettes  or  audio- 
visiial  cassettes,  and  transcribed  unless 
the  Administrative  Law  Judge  rules 
otherwise.  The  transcript  shall  be  made 
available  to  any  party  upon  payment  of 
the  cost  thereof.  The  Administrative 
Law  Judge  shall  have  authority  to  order 
the  record  corrected,  either  upon  a 
motion  to  correct,  upon  a  motion  to 
stipulate  by  the  parties  for  good  cause 
shown,  or  following  notice  to  the  parties 
upon  tbe  Administrative  Law  Judge's 
own  motion.  The  Administrative  Law 
Judge  shall  serve  notice  upon  all  parties, 
at  the  addresses  provided  by  the  parties 
pursuant  to  §  515.703(b)(l)(iii),  that  the 
certified  transcript,  together  with  all 
hearing  exhibits  and  exhibits  introduced 


but  not  admitted  into  evidence  at  the 
hearing,  has  been  filed  with  the 
Administrative  Law  Judge. 

S  515.715    EvMence. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
evidence  that  is  relevant  and  material  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  and  other  appUcable  law. 

(2)  Evidence  may  be  excluded  if  it  is 
misleading  or  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice  or  confusion  of  the 
issues,  or  considerations  of  imdue 
delay,  waste  of  time,  or  needless 
presentation  of  aunulative  evidence. 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  need  not  be  deemed  or  ruled 
to  be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant  and  material, 
and  not  unduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court. 

(2)  All  matters  officially  noticed  by 
the  Administrative  Law  Judge  shall 
appear  on  the  record. 

(3)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties, 
upon  timely  request,  shall  be  afforded 
an  opportxmity  to  object. 

(c)  Duplicate  copies.  A  duplicate  copy 
of  a  document  is  admissible  to  the  same 
extent  as  the  original,  tmless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(d)  Objections  to  admissibility  of 
evidence.  Objections  to  the  admissibiUty 
of  evidence  must  be  timely  made  and 
ruUngs  on  all  objections  must  appear  on 
the  record.  Failure  to  object  to 
admission  of  evidence  or  to  any  ruling 
constitutes  a  waiver  of  the  objection. 

(e)  Rejected  exhibits.  The 
Administrative  Law  Judge  shall  retain 
rejected  exhibits,  adequately  marked  for 
identification,  in  the  event  of  an 
interlocutory  appeal. 

(!)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  to  the  authenticity  of  any 
relevant  dociunents.  Such  stipulations 
may  be  received  into  evidence  at  a 
hearing  and  are  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

(gi  Depositions  of  unavailable 
witnesses.  If  a  witness  is  imavailable  to 
testify  at  a  hearing,  and  that  witness  has 
testified  in  a  deposition  within  the 
United  States  to  which  all  parties  to  the 
proceeding  have  received  timely  notice 
and  an  opportunity  to  p>articipate,  a 


party  may  offer  as  evidence  all  or  any 
part  of  the  transcript  of  the  deposition, 
including  deposition  exhibits.  AH  costs 
of  depositions  shall  be  borne  by  the 
party  requesting  the  deposition. 


S  515.716    PrapoM 

ivcoinnienaaa  oectaion  oi  AominiairiUM 

Law  Judga;  final  dadakNi. 

(a)  Pmposed  decisions.  Any  party  may 
file  with  the  Administrative  Law  Judge 

a  proposed  decision  within  30  calendar 
days  after  the  parties  have  received 
notice  that  the  transcript  has  been  filed 
with  the  Administrative  Law  Judge, 
unless  otherwise  ordered  by  the 
Administrative  Law  Judge. 

(b)  Reliance  on  relevant  authorities. 
The  proposed  decision  must  be 
supported  by  citation  to  relevant 
authorities  and  by  transcript  page 
references  to  any  relevant  portions  of 
the  record.  At  the  same  time  the 
proposed  decision  is  filed,  a  post- 
hearing  brief  may  be  filed  in  support 
The  post-hearing  brief  shall  be  filed 
either  as  part  of  the  same  dociunent  or 
in  a  separate  document. 

(c)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  calendar  days  after  the 
date  on  which  the  parties'  proposed 
decision  is  due.  Reply  briefs  must  be 
strictly  limited  to  responding  to  new 
matters,  issues,  or  arguments  raised  in 
another  party's  papers.  A  party  who  has 
not  filed  a  proposed  decision  or  a  post- 
hearinp  brief  may  not  file  a  reply  brief. 

(d)  Simultaneous  filing  required. 
Absent  a  showing  of  good  cause  for  the 
use  of  another  procedure,  the 
Administrative  Law  Judge  shall  not 
order  the  filing  by  any  party  of  any  brief 
or  reply  brief  in  advance  of  the  other 
party's  filing  of  its  brief. 

(e)  Recommended  decision  and  filing 
of  record.  Within  45  calendar  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs,  the  Administrative  Law 
Judge  shall  file  with  and  certify  to  the 
Secretary  or  the  Secretary's  designee  the 
record  of  the  proceeding  and  the 
decision.  The  record  must  include  the 
Administrative  Law  Judge's 
recommended  decision,  including  a 
determination  either  that  there  was  no 
violation  by  the  person  named  in  the 
prepenalty  notice,  or  that  there  was  a 
violation  by  the  person  named  in  the 
prepenalty  notice,. and  the 
recommended  monetary  penalty  and/or 
civil  forfeitiue  and/or  other  disposition 
available  to  the  Office  of  Foreign  Assets 
Control.  In  addition  to  the  proposed 
decision,  the  record  must  include  all 
prehearing  and  bearing  transcripts, 
exhibits,  and  rulings,  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  connection 
with  the  hearing.  The  Administrative 
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Law  Judge  shall  have  the  recommended 
decision  served  upon  each  party. 

(f)  Exceptions  to  the  recommended 
decision.  When  the  Administrative  Law 
Judge  has  issued  his  recommended 
decision,  the  Administrative  Law  Judge 
or  his  representative  shall  contact  each 
party  by  telephone  at  the  telephone 
number  provided  by  each  party 
pursuant  to  §515.703(b){l)(iii).  Within  3 
calendar  days  of  telephoning  the  parties, 
the  recommended  decision  shall  be 
mailed  by  the  Administrative  Law  Judge 
to  the  parties.  A  party  may  file  written 
exceptions  to  the  recommended 
decision  with  the  Secretary  or  the 
Secretary's  designee  within  30  calendar 
days  of  the  date  the  telephone  call  is 
placed  by  the  Administrative  Law  Judge 
or  his  representative.  A  supporting  brief 
may  be  filed  at  the  time  the  exceptions 
are  filed. 

(g)  Final  decision.  The  final  decision 
of  the  Secretary  or  the  Secretary's 
designee  shall  be  based  on  a  review  of 
the  Administrative  Law  Judge's 
recommended  decision  and  the  entire 
record  of  the  proceeding.  The  final 
written  decision  shall  be  provided  to  all 
parties. 

S  516.717    Judicial  review. 

Any  person  may  seek  judicial  review 
as  provided  imder  5  U.S.C.  702  for  a 
penalty  and/or  forfeiture  imposed 
piu^uant  to  this  part. 

§515.718    Referral  to  United  States 
Department  of  Justice;  administrative 
collection  meaeures. 

In  the  event  that  the  respondent  does 
not  pay  the  penalty  imposed  piu^uant  to 
this  part  within  30  calendar  days  of  the 
mailing  of  the  written  notice  of  the 
imposition  of  the  penalty,  the  matter 
may  be  referred  for  administrative 
collection  measures  or  to  the  United 
States  Department  of  Justice  for 
appropriate  action  to  recover  the 
penalty  in  a  civil  suit  in  a  Federal 
district  court. 

Dated:  January  7, 1998. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  February  2, 1998. 

JaiDM  E.  Johnson, 

Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 

|FR  Doc.  98-5358  Filed  2-26-98:  9:05  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  22, 24. 27. 90,  and  101 

[FCC  98-18] 

Public  Mobile  Radio  Services,  Personal 
Communloations  Services,  Wireless 
Communiaations  Services,  Private 
Land  Mobile  Radio  Services,  and  Fixed 
Microwave  Services 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 

SUMMARY:  bi  this  Memorandum  Opinion 
and  Order,  in  response  to  a  petition  for 
forbearance,  the  Commission  forbears 
from  its  existing  procedures  for  transfers 
of  control  and  assignment  of  licenses  for 
non-substantial  or  "pro  forma" 
transactions  for  certain  wireless 
telecommunications  licensees  and 
adopts  streamlined  procediues  in  order 
to  reduce  such  carriers'  regulatory 
burdens. 

EFFECTIVE  DATE:  April  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Furth  at  (202)  418-0620  or 
Rhonda  Lien  at  (202)  418-7240 
(Wireless  Telecommunications  Bureau/ 
Commercial  Wireless  Division). 
SUPPLEMEMTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Order,  adopted  and  released 
February  4, 1998.  The  complete  text  of 
the  Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington  D.C.  and 
also  may  be  piut:hased  firom  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
(202)  857-3800. 1231  20th  St.  N.W., 
Washington,  D.C.  20037. 

Synopsis  of  the  Report  and  Order 

I.  Introduction 

1.  On  February  4, 1997,  the  Wireless 
Telecommunications  Practice 
Committee  of  the  Federal 
Communications  Bar  Association 
(FCBA)  filed  a  Petition  for  Forbearance 
from  the  application  of  the  prior 
notification  and  approval  requirements 
of  section  310(d)  of  the  Communications 
Act  of  1934,  as  amended  (the  Act)  to 
telecommunications  carriers  licensed  by 
the  Wireless  Telecommunications 
Bureau  of  the  Federal  Communications 
Commission  (Commission)  for  pro 
forma  assignments  of  licenses  and 
transfers  of  control.  See  47  U.S.C.  310. 
On  May  22. 1997,  the  Broadband 
Personal  Commimications  Services 
Alliance  of  the  Personal 
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Communications  Industry  Association 
(PCIA)  filed  a  separate  petition  for 
forbeaJrance,  which  reiterates  FCBA's 
request  for  forbearance  from  section 
310(d)  and  requests  forbearance  from 
other  regulations  as  well.  For  the 
reasons  discussed  below,  the 
Commission  grants  the  FCBA  Petition 
and  that  portion  of  the  PCIA  Petition 
relating  to  forbearance  fitim  section 
310(d),  subject  to  several  exceptions 
noted  below.  This  Memorandum 
Opinion  and  Order  (Order)  only 
addresses  PQA's  request  for  forbearance 
from  enforcement  of  section  310(d). 
PQA's  requests  for  forbearance  of  other 
regulations  contained  in  PCIA's  petition 
will  be  addressed  in  a  separate  order. 

n.  Background,  Petition,  and  Comments 

2.  Section  310(d)  of  the  Act  forbids 
any  assignment  of  a  radio  license  or 
transfer  of  control  of  a  radio  licensee 
corporation  without  obtaining  prior 
Commission  consent,  and  states  in 
relevant  part:  "No  construction  permit 
or  station  license  *  *  *  shall  be 
transferred,  assigned,  or  disposed  of  in 
any  manner,  volimtarily  or 
involuntarily,  directly  or  indirectly,  or 
by  transfer  of  control  of  any  corporation 
holding  such  permit  or  license,  to  any 
person  except  upon  appUcation  to  the 
Commission  and  upon  finding  by  the 
Commission  that  the  public  interest, 
convenience,  and  necessity  will  be 
served  thereby."  47  U.S.C.  310(d). 
Currently,  transfers  or  assignments  that 
do  not  "involve  a  substantial  change  in 
ownership  or  control,"  commonly 
referred  to  as  pro  forma  transactions, 
must  receive  prior  Commission 
approval  but  are  exempt  from  the  30- 
day  public  notice  requirement  that 
would  otherwise  apply.  Applicants 
identify  whether  their  applications  for 
transfer  and  assignment  are  pro  forma  in 
nature,  and  the  Wireless 
Telecommunications  Bureau  (Bureau) 
processes  pro  forma  applications 
through  an  initial  determination  that  the 
application  is  in  fact  pro  forma  in 
nature,  and  a  review  of  the  application 
for  accuracy  and  completeness.  When 
these  criteria  are  met,  there  is  no  need 
for  additional  public  interest  review  of 
the  application,  because  the  person  or 
entity  retaining  ultimate  control  of  the 
license  was  subject  to  prior  public 
interest  review  and  approval  by  the 
Commission  when  it  was  originally 
awarded  the  license,  whether  by  initial 
licensing  or  by  a  previous  transfer  or 
assignment.  Tnerefore,  where  no 
substantial  change  of  control  will  result 
from  the  transfer  or  assignment,  grant  of 
the  application  is  presumptively  in  the 
public  interest,  and  the  application  is 
placed  on  public  notice  as  granted. 
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3.  In  its  Petition,  FCBA  states  that 
forbearance  from  the  section  310(d) 
requirements  of  prior  Commission 
application  and  approval  of  pro /orma 
transfers  and  assignments  is  warranted 
under  section  10  of  the  Act.  Section  10 
requires  the  Commission  to  forbear  from 
applying  any  regulation  or  provision  of 
the  Act  to  a  telecommunications  carrier 
if  it  determines  that:  (1)  Enforcement  is 
not  necessary  to  ensure  that  charges, 
practices,  classifications  and  services 
are  just  and  reasonable,  and  not  unjustly 
or  unreasonably  discriminatory;  (2) 
enforcement  is  not  necessary  for  the 
protection  of  consumers;  and  (3) 
forbearance  is  consistent  with  the  public 
interest.  See  Telecommunications  Act  of 
1996,  Public  Law  104-104, 110  Stat.  56, 
Section  10,  codified  at  47  U.S.C.  160(a). 
In  making  the  determination  that 
forbearance  is  consistent  with  the  public 
interest,  the  Commission  shall  consider 
whether  forbearance  from  enforcing  the 
provision  or  regulation  will  promote 
competitive  market  conditions, 
including  the  extent  to  which  such 
forbearance  will  enhance  competition 
among  providers  of  telecommunications 
services.  47  U.S.C.  160(b). 

4.  FCBA  asserts  that  the  Commission 
should  forbear  from  enforcing  its  section 
310(d)  requirements  with  respect  to  pro 
forma  transfers  and  assignments 
involving  telecommimications  carriers 
licensed  by  the  Bureau  because  all  three 
prongs  of  the  section  10  forbearance 
standard  are  met.  FCBA's  Petition  was 
filed  on  behalf  of  and  in  cooperation 
with  numerous  carriers  holding  radio 
licenses  and  the  associations 
representing  their  interests.  All  of  the 
commenters  to  the  FCBA  Petition 
support  its  request  for  forbearance  and 
no  oppositions  were  filed.  PCIA's 
Petition  was  filed  by  the  Broadband 
Personal  Communications  Services 
Alliance  of  the  PQA,  representing 
numerous  broadband  personal 
communications  services  (PCS) 
licensees.  All  commenters  to  the  section 
310(d)  portion  of  the  PCIA  Petition 
support  forbearance  from  section  310(d). 
The  Commission  adopts  streamlined 
procedures  in  response  to  these 
petitions  only  related  to  non-substantial 
transfer  and  assignments  involving 
telecommunications  carriers  licensed  by 
the  Bureau.  However,  the  Commission  % 
will  continue  to  apply  existing 
procedures  to  applications  for  pro  forma 
transactions  involving 
telecommimications  carriers  licensed  by 
the  Bureau  that  are  subject  to  the 
Commission's  unjust  enrichment 
provisions,  and  proposed  transactions 
involving  changes  to  corporate 


management  through  the  use  of  proxy 
mechanisms. 

m.  Discussion 

A.  Scope  of  Proposed  Forbearance — Pro 
Forma  v.  Non-Pro  Forma  Transactions 

5.  Background.  In  its  Petition,  the 
FCBA  uses  the  term  "non-substantial" 
or  "pro  forma"  to  refer  to  assignments 
and  transfers  of  control  that  do  not 
involve  a  substantial  change  in  the 
ultimate  de  facto  or  de  jure  control  of 
a  licensee. 

6.  Discussion.  The  streamlined 
procedures  that  the  Commission  adopts 
herein  apply  only  to  pro  forma  transfers 
and  assignments,  that  is,  transfers  and 
assignments  that  do  not  cause  a 
"substantial  change  in  ownership  or 
control"  of  the  license  as  provided  in 
section  309(c)(2)(B)  of  the  Act.  47  U.S.C. 
309(c)(2)(B).  Where  a  proposed  transfer 
or  assignment  would  result  in  a 
substantial  change  of  dejure  or  de  facto 
control,  the  transaction  is  not  treated  as 
pro  forma  and  is  outside  the  scope  of 
the  forbearance  provided  for  in  this 
Order.  De  jure  control  is  control  as  a 
matter  of  law.  It  is  present  where  a 
shareholder  or  shareholders  voting 
together  own  or  control  fifty  percent  or 
more  of  the  licensee's  xpting  shares.  De 
jure  control  of  a  partnership  is  similarly 
based  on  holding  a  fifty  percent  or 
greater  voting  interest.  De  facto  control 
is  defined  as  actual  control  of  the 
licensee,  and  primarily  applies  where 
the  party  or  entity  in  question  has  the 
power  to  control  or  dominate 
management  of  the  licensee.  Because  it 
inherently  involves  issues  of  fact,  de 
facto  control  is  determined  on  a  case-by- 
case  basis,  and  may  vary  with  the 
circumstances  presented  by  each 
licensee.  While  the  size  of  a  person's  or 
entity's  ownership  interest  is  relevant,  it 
is  not  necessarily  a  determinative  factor 
in  establishing  de  facto  control.  Other 
factors  that  may  be  relevant  to  a  finding 
of  de  facto  control  include:  (1)  Power  to 
constitute  or  appoint  more  than  fifty 
percent  of  the  board  of  directors  or 
partnership  management  committee;  (2) 
authority  to  appoint,  promote,  demote 
and  fire  senior  executives  that  control 
the  day-to-day  activities  of  the  licensee; 
(3)  ability  to  play  an  integral  role  in 
major  management  decisions  of  the 
licensee;  (4)  authority  to  pay  financial  — 
obligations,  including  expenses  arising 
out  of  operating;  (4)  ability  to  receive 
monies  and  profits  from  the  facility's 
operations;  and  (5)  imfettered  use  of  all 
facilities  and  equipment.  See 
Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding,  Fifth  Memorandum  Opinion 
and  Order.  PP  Docket  No.  93-253,  59  FR 


63210  (December  7, 1994).  Under  some 
circumstances,  a  change  in  corporate 
management  resulting  from  a  proxy 
contest  may  affect  de  facto  control. 

7.  In  general,  a  substantial  change  in 
ownership  or  control  occurs  when  there 
is  a  transfer  of  fifty  percent  or  more  a 
licensee's  stock  or  a  transfer  that  results 
in  a  stockholder,  whose  qualifications 
have  not  been  passed  on  by  the 
Commission,  acquiring  at  least  a  fifty 
percent  voting  interest  in  a  licensee. 
However,  because  there  are  other  factors 
that  also  may  be  found  in  a  particular 
case  to  substantially  affect  de  facto 
control,  there  is  no  express  rule  or 
"bright-line"  test  that  distinguishes 
those  transfers  and  assignments  of 
telecommunications  licenses  that 
involve  substantial  changes  in 
ownerehip  or  control  and  those  that  do 
not.  In  the  case  of  common  carrier 
transfers  and  assignments,  the 
Commission  has  applied  the  same 
standard  that  is  set  forth  in  §  73.3540(f) 
of  its  broadcast  rules,  which  identifies 
common  categories  of  transactions  that 
are  considered  non-substantial  and 
therefore  are  eligible  for  pro  forma 
treatment;  (1)  Assignment  from  an 
individual  or  individuals  (including 
partnerships)  to  a  corporation  owned  or 
controlled  by  such  individuals  or 
partnerships  without  any  substantial 
change  in  their  relative  interests;  (2) 
assignment  from  a  corporation  to  its 
stockholders  without  effecting  any 
substantial  change  in  the  disposition  of 
their  interests;  (3)  assignment  or  transfer 
by  which  certain  stockholders  retire  and 
the  interest  transferred  is  not  a 
controlhng  one;  (4)  corporate 
reorganization  which  involves  no 
substantial  change  in  the  beneficial 
ownership  of  the  corporation;  (5) 
assignment  or  transfer  from  a 
corporation  to  a  wholly  owned 
subsidiary  thereof  or  vice  versa,  or 
where  there  is  an  assignment  from  a 
corporation  to  a  corporation  owned  or 
controlled  by  the  assignor  stockholders 
without  substantial  change  in  their 
interests;  or  (6)  assignment  of  less  than 

a  controlling  interest  in  a  partnership. 
See  47  CFR  73.3540(f). 

8.  For  purposes  of  this  Order,  the 
Commission  limits  its  consideration  of 
forbearance  to  the  above  categories  of 
pro  forma  transactions  only.  The 
Commission  is  not  changing  its 
procedures  with  respect  to  Commission 
review  and  approval  of  non-pro  forma 
transactions.  "The  Commission  also 
notes  that  applicants  will  continue  to  be 
responsible  in  each  instance,  as  they  are 
currently,  for  determining  whether  a 
proposed  transaction  is  pro  forma  or 
non-pro  forma,  and  for  complying  with 
the  relevant  rules  and  procedures  that 
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govern  Commission  approval  of  such 
transactions.  This  Order  also  does  not 
limit  the  Commission's  authority  to 
determine  that  a  transaction  presented 
to  us  as  pro  forma  should  in  fact  be 
classified  as  non-pro  forma,  or  vice 
versa.  The  Commission  considers 
telecommunications  carriers  licensed  by 
the  Bureau  and  subject  to  this  Order  to 
include  telecommimications  carriers 
licensed  under  part  21  (domestic  public 
fixed  radio  services),  part  22  (public 
mci)ile  radio  services),  p>art  24  (personal 
communications  services),  part  27 
(wireless  communications  services), 
part  90  (private  land  mobile  radio 
services)  and  part  101  (common  carrier 
fixed  microwave  services)  of  the 
Commission's  rules.  However,  Ucensees 
governed  by  these  rule  parts  who  do  not 
meet  the  definition  of 
"telecommunications  carrier"  [e.g., 
public  safety  and  private  microwave 
licensees)  are  beyond  the  scope  of  the 
Commission's  §  10  forbearance 
authority,  and  therefore  are  not  subject 
to  the  revised  procedures  established  by 
this  Order.  The  Commission  also 
reiterates  that  its  treatment  of  pro  forma 
transactions  herein  does  not  apply  in 
other  contexts,  such  as  transfers  of 
broadcast  permits  or  licenses,  where 
different  statutory  and  poticy 
considerations  apply. 

B.  Analysis  of  Section  10  Forbearance 
Standard 

9.  Section  10  provides  that  the 
Commission  must  forbear  from  applying 
any  regulation  or  provision  of  the  Act  to 
a  telecommunications  carrier  if  it 
determines  that: 

(1)  Enforcement  of  such  regulation  or 
provision  is  not  necessary  to  ensure  that  the 
charges,  practices,  classifications,  or 
regulations  by,  for,  or  in  connection  with  that 
teleconununications  carrier  or 
teleconununications  service  are  just  and 
reasonable  and  are  not  unjustly  or 
unreasonably  discriminatory; 

(2)  Enforcement  of  such  regulation  or 
provision  is  not  necessary  for  the  protectton 
of  consumers;  and 

(3)  Forbearance  from  applying  such 
provision  or  regulation  is  consistent  with  the 
public  interest.  47  U.S.C.  160(a). 

i.  Just  and  Reasonable  Practices 

10.  Background.  The  first  prong  of  the 
section  10  standard  for  forbearance  is 
that  enforcement  of  the  regulation  is  not 
necessary  to  ensure  that  charges, 
practices,  classifications,  and  services 
are  just  and  reasonable,  and  are  not 
unjustly  or  unreasonably 
discriminatory.  47  U.S.C.  160(a)(1). 
FCBA  asserts  that  applications  for  pro 
forma  transfers  and  assignments  do  not 
contain  information  concerning  a 
carrier's  charges,  practices, 


classifications,  or  services.  Additionally, 
FCBA  notes  that  the  Commission  has 
expressly  declined  to  address  such 
issues  in  connection  with  its  review  of 
major  transfere  and  assignments, 
holding  that  such  mattera  should  be 
addre^ed  separately. 

11.  Discussion.  The  Commission 
concludes  that  prior  approval  of 
applications  for  consent  to  pro  forma 
transfers  and  assignments  is  not 
necessary  to  ensure  that  licensees' 
charges,  practices,  classifications,  and 
services  are  just  and  reasonable,  and  not 
unjustly  or  imreasonably 
discriminatory.  Because  pro  forma 
transactions  do  not  affect  actual  control 
of  the  licensee,  they  are  unlikely  to  have 
any  impact  on  the  licensees'  charges, 
practices,  classifications,  or  services. 
Thus,  it  has  not  been  necessary  to 
consider  these  issues  in  the 
Commission's  review  of  pro  forma 
transactions,  and  the  Commission  has 
never  done  so.  Given  the  existence  of 
other  mechanisms  to  deal  with  these 
issues,  aiid  the  fact  that  the  Commission 
has  had  no  need  to  consider  thnn  in  the 
context  oi  pro  forma  transactions,  it 
concludes  that  the  first  prong  of  the 
forbearance  standard  is  met. 

ii.  Consumer  Protection 

12.  Bacd(ground.  The  second  prong  of 
the  §  10  foroearance  standard  requires 
that  enforcement  not  be  necessary  for 
the  protection  of  consimiers.  47  U.S.C. 
160(a)(2).  FCBA  argues  that  the  vast 
majority  of  pro  forma  assignments  and 
transfers  do  not  affect  consumers,  but 
merely  allow  licensees  to  modify  their 
corporate  organization  or  ownership 
structiu^  in  a  non-substantial  way  from 
the  structure  previously  approved  by 
the  Commission.  FCBA  notes  that  for 
substantial  transactions,  the 
Commission  often  engages  in  a 
competitive  analysis  to  determine  the 
effects  of  the  proposed  transaction  on 
constuneTS  and  on  competition.  FCBA 
asserts,  however,  that  the  Commission 
does  not  conduct  such  an  analysis  for 
pro  forma  transactions  because,  by 
definition,  such  transactions  cannot 
significantly  change  ownership  or 
control,  and  thus  cannot  have  a 
significant  impact  on  consvunera. 

13.  Discussion.  The  Commission 
concludes  that  requiring  prior  review  of 
pro  forma  transfers  and  assignments  is 
not  necessary  for  the  protection  of 
consumers.  First,  as  several  commenters 
note,  non-substantial  transactions  are 
exempt  from  the  public  notice 
requirement  of  section  309(b), 
indicating  that  Congress  perceived  a 
decreased  need  for  public  scrutiny  of 
such  transactions  prior  to  action  by  the 
Commisaon.  The  Conunission  also 
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finds,  based  on  its  experience  reviewing 
pro  forma  applications,  that  pro  forma 
transfsrs  and  assignments  rarely,  if  ever, 
raise  consumer  issues,  because  the 
ultimate  control  of  the  licensee — ^which 
has  already  been  subject  to  Commission 
review  and  approval—does  not  change 
as  a  result  of  the  transaction.  The 
Commission  concludes  that  forbearance 
will  not  deprive  consumen  of 
protection  because  the  Commission  will 
continue  to  review  any  transfer  or 
assigrunent  that  would  result  in  a 
substantial  change  in.  a  licensee's 
ownership  or  control.  Moreover,  in  the 
imlikely  event  that  a  pro  forma  transfer 
or  assignment  raises  such  issues,  the 
streamlined  procedures  the  Commission 
adopts  herein  will  provide  an 
opportunity  for  Commission 
reconsideration  if  necessary. 

iii.  Public  Interest 

14.  Background.  The  third  prong  of 
the  section  ID  forbearance  standard 
requires  that  forbearance  be  consistent 
with  the  public  interest.  FCBA  makes 
four  arguments  to  support  its  assertion 
that  this  prong  is  met  First,  FCBA 
asserts  that  forbearance  would  promote 
the  public  interest  by  allowing  carriers 
to  make  non-substantial  changes  to  their 
ownership  structure  or  internal 
organization  without  delay  to  respond 
to  competition.  Second,  FCBA  argues 
that  advance  approval  for  pro  forma 
assignments  and  transfers  is  not  needed 
to  safeguard  the  public  intoest,  because 
no  meaningful  public  interest 
determination  is  made  when  such 
applications  are  reviewed.  Third,  FCBA 
argues  that  eliminating  the  application 
requirements  for  pro  forma  transactions 
will  allow  a  more  efficient  use  of  scarce 
public  and  private  resources.  Finally, 
FCBA  asserts  that  forbearance  will 
promote  imiformity  among  services 
because  different  procedures  exist  for 
processing  pro  forma  applications  in 
different  wireless  services.  Commenters 
uniformly  support  FCBA's  arguments, 
and  offer  numerous  examples  of  the 
increased  public  benefit  that  would 
result  from  forbearance. 

15.  Discussion.  The  Commission  finds 
that,  provided  certain  procedures 
discussed  below  are  in  place, 
forbearance  from  section  310(d) 
requirements  for  pro  forma  transactions 
inconsistent  with  the  public  interest. 
Forbearance  will  promote  competition 
by  allowing  carriers  to  change  their 
ownership  structure  or  internal 
organization  without  regulatory  delay 
where  such  delay  serves  no  useful 
function.  Such  efficiency  will  increase 
wireless  carriers'  ability  to  compete  in 
today's  marketplace,  a  goal  frequently 
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advocated  by  Congress  and  the 
Commission. 

16.  For  example,  FCBA  notes  that 
licenses  often  must  be  transferred  or 
assigned  internally  as  a  result  of 
merging  local  subsidiaries  into  new 
business  units,  such  as  regional  or 
national  corporations  in  order  to 
respond  to  competitors'  business 
strategies.  Alternatively,  after  two  or 
more  carriers  merge  diuing  the  course  of 
a  substantial  transfer  or  assignment,  the 
merged  company  may  need  to 
reorganize  internally  and  make  non- 
substantial  changes  in  order  to  bring 
different  services  imder  common 
management.  In  both  of  these  examples, 
carriers  currently  must  file  applications 
for  pro  forma  assignments  or  transfers 
well  in  advance  of  the  desired 
transaction  and  wait  for  Commission 
processing  and  grant  of  such 
apphcations,  despite  the  fact  that  the 
changes  would  not  result  in  a 
substantial  change  in  ownership  or 
control.  Such  regulatory  delay  hampers 
carriers'  abiUty  to  respond  efficiently  to 
competitive  conditions. 

17.  The  Commission  also  concludes 
that  advance  approval  of  pro  forma 
assignments  and  transfers  is  not  needed 
because  such  transactions,  by  their 
nature,  do  not  change  the  underlying 
ownership  or  control  of  licensees  that 
the  Commission  has  already  reviewed 
and  approved.  As  noted  above,  pro 
forma  transactions  are  considered 
presumptively  in  the  pubUc  interest 
because  no  substantial  change  of  control 
is  involved.  Therefore,  the  only  purpose 
of  reviewing  pro  forma  applications  in 
advance  is  to  determine  that  they  are,  in 
fact,  pro  forma  in  natiire.  While  this  is 

a  legitimate  objective,  the  Commission 
believes  the  same  objective  can  be 
accomplished  just  as  effectively  and  far 
more  efficiently  through  a  notification 
procedure.  The  vast  majority  of  pro 
forma  applications  are  for  routine 
transactions  where  the  pro  forma  nature 
of  the  transaction  is  self-evident.  The 
Commission  uses  the  information  in 
these  applications  merely  to  update  its 
ownership  and  control  records,  which, 
as  noted  below,  can  be  accomplished 
just  as  easily  by  requiring  written  proof 
of  a  transaction  after  it  has  occurred  or 
by  requiring  Ucensees  to  file  updated 
forms  after  the  transaction  is  complete. 

18.  The  Commission  further 
concludes  that  requiring  prior  review  of 
himdreds  of  routine  appUcations  a  year 
is  not  needed  to  protect  against  the  rare 
instance  in  which  an  applicant  may  file 
a  pro  forma  application  that  should  be 
treated  as  non-pro  forma.  Under  the 
forbearance  procedures  adopted  herein, 
interested  parties  will  have  an 
opportunity  to  challenge  and  seek 


reconsideration  of  any  pro  forma 
transaction  granted  by  notification,  and 
the  Commission  will  retain  the 
authority  to  rescind  its  approval  of  any 
purported  pro  forma  transaction  that  it 
determines  involves  a  substantial 
change  of  control.  The  Commission  will 
also  continue  to  require  prior  review  of 
all  substantial  transfers  and  assignments 
and  will  evaluate  the  public  interest 
implications  of  such  proposed 
transactions  as  required  by  the  Act.  The 
Commission  believes  that  elimination  of 
the  pre-transaction  appUcation  and 
approval  requirement  for  pro  forma 
transactions  will  allow  a  more  efficient 
use  of  scarce  public  and  private 
resoiuces.  Additionally,  forbearance 
will  allow  Bureau  personnel  to  focus  on 
non-pro  forma  applications  for  transfers 
and  assignments  Uiat  involve  actual 
changes  of  control,  as  well  as  the  initial 
review  of  new  licensees. 

19.  Forbearance  will  also  eliminate  a 
significant  and  unnecessary  expenditiue 
of  carrier  and  Conunission  resources.  As 
FCBA  and  numerous  commenters  note, 
carriers  must  devote  significant  time 
and  resources  to  prepare  and  file  pro 
forma  applications,  track  their  status, 
and  ensure  that  the  transactions  are 
consimunated  in  the  time  allotted. 
Forbearance  will  free  up  these  resources 
so  that  carriers  can  concentrate  on 
providing  competitive 
telecommunications  services.  FCBA  also 
notes  that  existing  procedures  for  pro 
forma  transactions  are  a  strain  on 
Commission  resoim:es,  because  staff 
must  process  filing  fees,  assign  file 
numbers,  review  appUcations  for 
completeness,  and  prepare  public 
notices  of  grants.  Forbearance  bom. 
these  activities  will  allow  the 
Commission  to  deploy  its  resources 
more  efficiently. 

20.  Finally,  forbearance  will  promote 
uniformity  among  services,  as  all 
wireless  telecommimications  carriers 
will  be  subject  to  the  forbearance 
adopted  in  this  Order.  Licensees  that 
hold  authorizations  in  different  wireless 
telecommimications  services,  such  as 
PCS,  paging,  and  cellular,  will  be  able 
to  make  pro  forma  changes  efficiently 
without  filing  multiple  applications  for 
each  license  and  service,  fhus, 
forbearance  will  facilitate  pro  forma 
transactions  that  include  multiple 
services  or  Ucenses,  such  as  an  internal 
reorganization  of  a  company  that  holds 
nimierous  Ucenses. 

iv.  Licensees  Affected 

21.  Background.  FCBA  requests  that 
the  Commission  adopt  forbearance  of 
section  310(d)  requirements  for  all  non- 
substantial  transactions  involving 
telecommunications  carriers  licensed  by 


the  Bureau.  A  telecommunications 
carrier,  as  defined  by  the  Act,  is  "any 
provider  of  telecommunications 
services,"  and  "telecommunications 
service"  is  in  turn  defined  as  the 
offering  of  telecoqununications  for  a  fee 
directly  to  the  pubUc,  or  to  such  classes 
of  users  as  to  be  effectively  available  to 
the  pubUc.  See  47  U.S.C.  153(44).  (46). 
In  its  petition,  PCIA  initially  proposed 
that  forbearance  be  applied  only  to 
broadband  PCS  carriers,  but  in  its  reply 
comments,  PQA  agrees  with 
commenters  who  contend  that 
forbearance  should  be  applied  equally 
to  all  commercial  mobile  radio  services 
(CMRS)  licensees.  Commenters  who 
address  this  issue  generally  urge  the 
Conunission  to  apply  forbearance 
broadly,  either  to  all  CMRS  licensees  or 
to  all  wireless  telecommunications 
carriers  Ucensed  by  the  Bureau. 

22.  Discussion.  The  Commission 
concludes  that  the  record  establishes 
sufficient  justification  to  forbear  from 
enforcing  section  310(d)  requirements  as 
they  apply  to  all  wireless 
telecommunications  carriers.  The 
Commission  finds,  based  on  the  record, 
that  forbearance  will  enhance 
competition  among  telecommunications 
carriers  and  serve  the  public  interest.  As 
noted  above,  many  commenters  support 
broad  forbearance  for  CMRS  providers, 
based  on  Congress'  mandate  when  it 
enacted  the  1993  Omnibus 
Reconciliation  Act  that  similar  mobile 
services  receive  similar  regulatory 
treatment.  The  Commission  also 
beUeves  that  the  same  forbearance 
should  be  extended  to  wireless 
telecommimications  carriers  who  are 
not  CMRS  providers,  e.g.,  common 
carrier  microwave  Ucensees.  While 
fewer  commenters  expressly  addressed 
this  issue,  the  Commission  notes  that  no 
commenter  expressly  opposed  FCBA's 
proposal  to  extend  forbearance  to  aU 
wireless  telecommunications  carriers, 
and  the  Commission  sees  no  reason  to 
distinguish  among  different  categories 
of  teleconmiunications  carriers  in  this 
regard.  Therefore,  subject  to  the 
exceptions  discussed  below,  the 
Commission  will  apply  forbearance 
from  section  310(d)  requirements  for  pro 
forma  appUcations  uniformly  to 
telecommunications  carriers  Ucensed 
under  part  21  (domestic  pubUc  fixed 
radio  services),  part  22  (pubUc  mobile 
radio  services),  part  24  (personal 
communications  services),  part  27 
(wireless  communications  services), 
part  90  (private  land  mobile  radio 
services),  and  part  101  (fixed  microwave 
services)  of  the  Commission's  rules. 
However,  as  discussed  above,  the 
forbearance  provisions  of  this  Order  do 
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not  apply  to  licensees  governed  by  these 
rule  parts  who  do  not  meet  the  statutory 
definition  of  "telecommunications 
carrier."  Under  section  10,  the 
Commission's  forbearance  authority 
only  extends  to  telecommunications 
carriers  and  telecommunications 
services.  It  does  not  apply  to  services 
such  as  public  safety  and  private  point- 
to-point  microwave,  whidb  do  not 
involve  the  provision  of 
"telecommunications  service,"  i.e.,  the 
offarlng  of  telecommunications  for  a  fee 
to  the  public,  or  to  such  classes  of  users 
as  to  be  effectively  available  to  the 

EubUc.  47  U.S.C  153(44).  (46).  Thus, 
oensees  in  these  non- 
telecommunications  services  will 
continue  to  be  subject  to  existing 
procedures  with  respect  to  pro  forma 
apphcations  for  assignmwit  and 
transfsr.  The  Commission  recognizes 
that  in  some  instances,  this  may  cause 
inconvenience  to  licensees  who  hold 
both  telecommunicatians  and  non- 
telecommunications  licenses,  because 
they  will  be  xmable  to  use  the 
streamlined  notification  procedures 
adopted  in  this  Order  with  respect  to 
their  non-telecommunications  licenses. 
However,  because  section  10  does  not 
extend  foibearance  to  non- 
teleconunimications  services,  the 
Commission  is  constrained  firom 
appljring  these  procedures  more 
broedly.  Neveruteless.  in  order  to 
minimize  any  disparity  in  the 
Commission's  treatment  of  non- 
telecommunications  as  compared  to 
telecommimications  licenses,  the 
Commission  intends  to  consider 
adoption  of  expedited  procedures  for 
pro  forma  transfers  and  assignments  of 
non-telecommunications  licenses  in  an 
upcoming  rulemaking  implementing  the 
Universal  Licensing  System  for  wireless 
services.  The  Commission  is  developing 
the  Universal  Licensing  System  to 
integrate  its  licensing  databases  and 
provide  for  electronic  filing  of  wireless 
applications,  including  transfsr  and 
assignment  requests. 

V.  Exceptions  to  Forbearance 

23.  While  the  Commission  will 
generally  apply  forbearance  to  pro 
forma  transactions  involving 
telecommunications  carriers,  it 
concludes  that  existing  procedures 
should  continue  to  apply  to  applications 
for  pro  forma  transactions  involving 
licensees  subject  to  the  Commission's 
unjust  enrichment  provisions,  i.e., 
licensees  that  hold  licenses  on  spectrum 
blocks  restricted  to  designated  entities, 
or  Ucensees  that  utilize  installment 
financing  or  have  received  bidding 
credits  during  the  competitive  bidding 
process.  See  47  CFR  1.2111.  Because  pro 


forma  transactions  involving  these 
hcenses  may  affect  financial  obligations 
to  the  Commission,  transfisr  and 
assignment  applications  by  these 
licensees  are  processed  differently  than 
other  pro  forma  applications,  and 
require  additional  review,  paperwork, 
and  coordination,  as  well  as  additional 
processing  time.  Each  transaction 
involving  a  license  subject  to  imjust 
enrichment  provisions  must  be  carefully 
scrutinized  to  ensure  that  the  proposed 
transaction,  even  if  pro  forma  in  natiue, 
would  not  violate  any  of  the 
Commission's  unjust  enrichment  rules. 
The  Commission  must  also  process 
additional  paperworic  relatml  to  any 
installment  financing  or  bidding  credits, 
and  coordinate  the  approval  of  financial 
documentation  with  the  applicant  and 
the  U.S.  Department  of  Treasury. 

24.  The  Commission  does  not  find 
that  licensees  subject  to  its  unjust 
enrichment  provisions  meet  the  section 
10  forbearance  standard.  Because  these 
licensees  have  received  financial 
benefits  and  have  continuing  financial 
obligations  to  the  Commission  and.  in 
turn,  to  the  pubUc,  even  a  pro  forma 
transfer  from  one  affiliated  entity  to 
another  may  have  implications  with 
respect  to  the  transfieree's  eUgibility  for 
the  same  financial  ben^ts.  the  ability  of 
the  transferee  to  meet  its  financial 
obligations,  and  the  ability  of  the 
Commission  to  take  recourse  in  the 
event  of  default  or  unjust  enrichment. 
The  C(Hnmis8ion  believes  that 
continued  application  of  its  section 
310(d)  proceaures  in  such 
circumstances  is  in  the  public  interest, 
because  it  enables  the  Commission  to 
review  the  financial  implications  of  the 
transfer  before  approving  it.  Therefore, 
the  Commission  will  continue  to 
enforce  its  section  310(d)  prior  notice 
and  approval  requirements  as  applied  to 
those  licenses  subject  to  its  imjust 
enrichment  provisions. 

25.  The  Commission  also  concludes 
that  existing  pro  forma  appUcation 
procedures  should  be  retained  in 
connection  with  transfers  arising  out  of 
shareholder  proxy  contests.  The 
Conunission  has  stated  that  changes  in 
the  compoeition  of  a  licensee's  board  of 
directors  resulting  from  a  proxy  contest 
must  be  carefully  analyzed  in  terms  of 
potential  outcome  in'order  to  determine 
the  appropriate  transfer  procediues. 
Although  the  Commission  recognized 
that  in  many  instances,  such  changes  do 
not  constitute  a  transfer  of  control  that 
would  require  prior  Commission 
approval,  it  concluded  that  under 
limited  ciiciunstances,  a  change  in 
corporate  management  arising  from  a 
proxy  contest  could  result  in  a 
substantial  transfer  of  control  to  persons 


or  persons  ot  entities  who  had  not  been 
subject  to  prior  Commission  review.  Id. 
Therefore,  the  Commission  concluded 
that  transfer  applications  arising  out  of 
proxy  contests  could  be  filed  under 
existing  pro  fanna  transfer  and 
assignment  procedures,  but  that 
applicants  would  also  be  reqiiired  to 
supplement  their  applications  with 
information  on  citizenship,  other 
attributable  interests,  and  other  relevant 
informatian.  Id. 

26.  Because  each  transaction 
involving  a  proxy  mechanism  requires 
careful  analysis  of  the  potential  outcome 
to  ensure  that  there  is  no  substantial 
transfer  of  control,  the  Commission  does 
not  believe  that  forbearance  from  its 
prior  notification  and  application 
procedures  in  this  context  meets  the 
public  interest  p^rong  of  the  section  10 
foibearance  standard.  The  Commission 
notes  that  neither  FCBA  nor  any  of  the 
commenters  have  specifically  addressed 
whether  forbearance  should  be  extended 
to  proxy-related  transfers.  To  ensure 
that  a  proxy  contest  does  not  result  in 
control  passing  to  persons  or  persons  or 
entities  who  have  not  been  subject  to 
prior  Commission  review,  the 
Commission  continues  to  believe  that  it 
should  review  such  potmitial  changes  in 
corporate  management  prospectively 
imder  existing  pro  forma  procedures. 
Therefore,  the  Commission  declines  to 
extend  forbearance  to  pro  forma 
transactions  involving  use  of  proxy 
mechanisms  at  this  time. 

C.  Procedures  Adopted  for  Pro  Forma 
Transfers  and  Assignments 

27.  Background.  Under  the 
Commission's  current  rules,  when  a 
telecommunications  carrier  files  an 
application  for  consent  to  transfer 
control  of  its  license  or  assign  its 
license,  it  must  file  either  an  FCC  Form 
490,  "AppUcation  for  Assignment  of 
Authorization  or  Consent  to  Transfer  of 
Control  of  Lioensee,"  or.  if  it  is  a 
conmion  carrier  microwave  Ucensee,  a 
Form  702.  "Application  for  Consent  to 
Assignment  of  Radio  Station 
Construction  Authorization  or  License 
for  Stations  in  Services  Other  than 
Broadcast."  or  Form  704.  "Application 
for  Consent  to  Transfer  of  Control." 
These  forms  contain  information  on  the 
assignee  or  transferee,  new  licensee 
information,  basic  licensee 
qualifications,  and  certifications  by  the 
assignor/assignee  or  transferor/ 
transferee.  The  forms  must  be 
accompanied  by  a  description  of  the 
transaction  and  a  pubUc  interest 
showing.  Additionally,  if  not  a  common 
carrier  microwave  licensee,  the  assignee 
or  transferee  must  file  a  report 
qualifying  it  as  a  common  carrier  radio 
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licensee  by  filing  an  FCC  Form  430 
unless  a  current  report  is  already  on  file 
with  the  Commission.  See  47  CFR 
22.137(a),  24.839Cb)(3).  27.324, 
90.153(a). 

28.  The  Bureau  makes  every  attempt 
to  process  pro  forma  transactions  within 
30  days,  but  cannot  guarantee  grant  by 
date  certain,  especially  at  the  end  of  the 
calendar  year.  Additionally,  those  non- 
substantial  transactions  subject  to  the 
Commission's  imjust  enrichment 
provisions,  47  CFR  1.2111,  are 
processed  no  earlier  than  ninety  days 
firom  the  filing  date  of  the  application, 
as  they  involve  additional  paperwork 
and  review  and  the  coordination  of  the 
loan  docimientation  with  the  applicant 
and  the  United  States  Department  of 
Treasury.  Once  the  transfer  or 
assignment  has  been  approved,  the 
Commission  places  the  grant  of  the  pro 
forma  transaction  on  public  notice  as 
approved,  and  sends  the  apphcant  a 
consent  authorization,  FCC  Form  726-C 
for  CMRS  licensees  or  FCC  Form  732- 

C  for  common  carrier  microwave 
licensees.  Applicants  other  than 
common  carrier  microwave  applicants 
must  respond  in  writing  within  sixty 
days  of  the  Form  726-C  and  certify  that 
the  approved  transaction  has  been 
consummated.  See  47  CFR  22.137(b), 
27.324,  90.153(b).  As  a  result  of  the 
Commission's  recent  part  101 
proceeding,  which  consolidated  its 
point-to-point  microwave  rules, 
common  carrier  microwave  licensees 
are  subject  to  streamlined  procedures 
for  transfers  and  assignments,  which 
vary  sUghtly  from  the  procedures  used 
by  other  telecommunications  carriers. 
While  they  must  file  an  application 
prior  to  a  proposed  transfer  or 
assignment  transaction,  they  do  not 
need  to  file  a  post-consimunation  letter 
or  an  FCC  Form  430. 

29.  Discussion.  The  Commission 
agrees  with  commenters  that  its 
recortlkeeping  needs  would  be  best 
addressed  by  requiring  written 
notification  of  a  pro  forma  transaction 
within  a  certain  time  period  after  the 
transaction  is  completed.  Such 
procedvires  will  ensure  that  the 
Commission's  records  are  current,  and  a 
clear  public  record  exists  of  the  changes 
that  resulted  &t)m  any  pro  forma 
transaction.  Also,  the  procedures 
adopted  are  sUght  modifications  of 
existing  rules  which  should  be  familiar 
to  every  telecommimications  carrier. 
The  Commission  disagrees  with  those 
commenters  who  suggest  that  no  written 
notification  of  a  pro  forma  transaction 
should  be  required,  or  that  such  proof 
should  only  be  required  in  annual 
filings.  Such  procedures  would  allow 
more  time  to  elapse  after  consummation 


than  is  currently  permitted,  and  would 
also  allow  the  Commission's  public 
records  to  quickly  become  outdated. 

30.  The  Commission  therefore  adopts 
several  of  the  proposals  suggested  by 
commenters  as  a  condition  of  the 
adopted  forbearance  and  amends  the 
transfer  and  assignment  sections  of  its 
rules  in  parts  22,  24,  27,  90,  and  101. 
Within  30  days  after  consummation  of 
a  pro  forma  transaction,  the  licensee 
must  submit  written  proof  of  such 
transaction  either  in  letter  form  or  by 
filing  the  appropriate  transfer  or 
assignment  form  currently  in  use,  i.e., 
Form  490,  702,  or  704,  so  that  the 
Commission  can  place-its  appUcation  on 
public  notice  as  granted.  In  order  to 
obtain  streamlined  processing  under 
these  procedures,  licensees  who  use 
Form  490,  702,  or  704,  rather  than  a 
letter,  to  notify  us  of  the  transaction 
should  indicate  on  the  form,  as  they 
currently  do,  that  the  transaction  is  pro 
forma.  This  30-day  notification 
requirement  is  a  slight  modification  of 
the  Commission's  current  reqiiirement 
that  licensees  notify  it  within  60  days  of 
consummation,  and  of  the 
Commission's  streamlined  procediu^s 
for  common  carrier  microwave 
Ucensees.  However,  the  Commission 
believes  that,  despite  this  shortened 
notification  period,  licensees  will 
benefit  from  its  streamlined  procedures, 
as  they  will  no  longer  have  to  seek  pre- 
transaction  approval  by  the  Commission 
prior  to  consummating  a  pro  forma 
transaction.  Common  carrier  microwave 
licensees  will  no  longer  have  to  seek 
pre-transaction  approval,  but  will  only 
have  to  provide  post-consummation 
information.  This  modification  treats  all 
telecommunications  carriers  alike  and 
allows  them  to  take  advantage  of  the 
Commission's  streamlined  procedures. 
In  addition,  these  requirements  could  be 
subject  to  further  modification  as  a 
result  of  the  Commission's  upcoming 
development  of  the  Universal  Licensing 
System  (ULS),  which  will  provide  for 
electronic  filing  of  wireless 
telecommimications  applications, 
including  transfer  and  assignment 
requests.  The  Commission  also 
anticipates  proposing  certain  rule 
changes  to  implement  ULS  in  an 
upcoming  rulemaking.  If  adopted,  these 
proposals  may  sUghtly  modify  the 
procedures  the  Commission  adopts  in 
this  Order  hy  requiring  the  use  of  a  new 
post-consummation  form  for  electronic 
filing,  and  the  Commission  will  take 
appropriate  action  upon  the  final 
determination  of  these  proposals. 

31.  Additionally,  if  a  licensee  chooses 
to  notify  the  Commission  of  a  pro  forma 
transaction  in  a  letter  form,  the  post- 
transaction  notification  letter  must 


contain  the  licensee's  certification  that 
the  subject  transfer  or  assigrunent  is 
non-substantial  and  that,  together  with 
all  previous  non-substantial 
transactions,  it  does  not  involve  a 
change  in  the  ultimate  de  facto  or  de 
jure  control  of  the  licensee.  If  the 
transfer  or  assignment  of  more  than  one 
license  is  involved,  a  single  letter  may 
be  filed,  so  long  as  all  licenses  afiected 
by  the  transfer  are  identified  by  call  sign 
in  the  letter. 

32.  In  "addition  to  requiring  post- 
consiunmation  notification,  the 
Commission  concludes  that  licensees 
must  concurrently  provide  updated 
ownership  information  in  order  to 
ensure  that  the  public  has  a  record  of 
any  changes  that  have  occurred  to  their 
ownership  structure.  Therefore,  the 
Commission  continues  to  require  each 
assignee  or  transferee  to  file  an  updated 
ovmership  report  on  FCC  Form  430 
when  it  notifies  the  Commission  of  the 
consummated  transaction,  unless  an 
updated  report  is  already  on  file  with 
the  Commission.  See  47  CFR  22.137(a), 
24.839(b)(3),  90.153(a).  If  such  a  report 
is  on  file,  the  assignee  or  transferee  must 
update  this  report  to  reflect  any 
changes.  If  the  licensee's  name  has 
changed  as  a  result  of  the  transaction,  it 
must  request  reissuance  of  the  license  in 
the  new  name,  as  is  ciurently  required. 
Additionalfy,  a  Hcensee  that  transfers  or 
assigns  its  license  within  three  years  of 
receiving  the  license  through 
competitive  bidding  remains  subject  to 
the  reporting  requirements  of  §  1.2111(a) 
of  its  rules.  See  47  CFR  1.2111(a).  Such 
licensee  must  file  the  dociunentation 
required  by  this  rule  when  it  files  its 
post-consummation  notification. 

33.  Upon  receipt  of  the  Form  490, 
702,  or  704  or  letter  notification  from 
the  parties,  the  Commission  will  place 
the  transaction  on  public  notice  as 
granted.  This  will  provide  an 
opportunity  for  public  scrutiny  of  the 
transaction.  Moreover,  any  interested 
party  who  objects  to  the  transaction 
may,  within  30  days  ft-om  the  date  upon 
which  public  notice  is  given,  file  a 
petition  requesting  reconsideration.  See 
47  U.S.C.  405;  see  also  47  CFR  1.106(b). 
The  Commission  believes  this 
procedure  will  protect  the  public 
interest  by  deterring  any  attempt  to 
misuse  its  processes  and  by  providing 
the  public  with  accurate  information 
regarding  Commission  licensees. 

rv.  Procedural  Matters 

34.  Paperwork  Reduction  Act 
Analysis.  This  Memorandum  Opinion 
and  Order  contains  an  information 
collection  that  was  submitted  to  the 
Office  of  Management  and  Budget 
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(OMB)  for  emergency  approval  under 
the  Paperwork  Reduction  Act. 

V.  Orderiiig  Qanses 

35.  Accordingly,  it  is  Ordered  That 
Parts  22.  24.  90,  and  101  of  the 
Commission's  Rules  are  amended, 
efiisctive  April  2, 1998. 

36.  Additionally,  it  is  Ordered  That. 
pursuant  to  sections  4(i)  and  10  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  160,  the 
Petition  for  Forbearance  filed  bjLthe 
Federal  Conmiunications  Bar 
Association  Wireless 
Telecommunications  Practice 
Committee  on  February  4, 1997  is 
Granted  in  Part  and  Denied  in  Part  to 
the  extent  discussed  above. 

37.  Additionally,  it  is  Ordered  That. 
pursuant  to  sections  4(i)  and  10  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  160,  the 
Petition  for  Forbearance  filed  by  the 
Broadband  Personal  Communications 
Services  Alliance  of  the  Personal 
Commimications  Industry  Association 
on  May  22, 1997  is  Granted  in  Part  and 
Denied  in  Part  to  the  extent  discussed 
above. 

Federal  Conununications  Commission. 

Magalie  Koman  Sails, 

Secretary. 

RuleQiaiiges 

Parts  22,  24,  27,  90,  and  101  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  to  read  as  follows: 

PART  22— PUBUC  MOBILE  SERVICES 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  unless 
otherwise  noted. 

2.  Section  22.137  is  amended  by 
adding  paragraphs  (a)(1)  and  (a)(2)  and 
revising  the  first  sentence  in  paragraph 
(b)  to  read  as  follows: 

f  22.137    Assignment  of  authorization; 
tfander  of  control. 

•        •        *        •        • 

(a)*  *  • 

(1)  Forbearance  from  pro  forma 
assignments  and  transfers  of  control. 
Licensees  that  are  telecommunications 
carriers  as  defined  in  47  U.S.C.  153  are 
subject  to  streamlined  procedures  for 
pro  forma,  i.e.,  non-substantial,  transfers 
and  assignments. 

(2)  A  pro  forma  assignee  or  transferee 
is  not  required  to  seek  prior  FCC 
approval  for  the  transaction,  but  must 
notify  the  FCC  no  later  than  30  days 
after  the  event  causing  the  assignment 
or  transfer,  either  by  fiUng  an  FCC  Form 
490  or  in  letter  form.  If  a  letter  is 
submitted,  it  must  contain  a 


certification  that  the  transfer  or 
assignment  is  non-substantial  and, 
together  with  all  previous  non- 
substantial  transactions,  does  not 
involve  a  diange  in  the  licensee's 
ultimate  control.  A  single  letter  may  be 
filed  for  a  transfer  or  assignment  of 
control  of  more  than  one  authorization 
if  each  authorization  affected  is 
identified  by  call  sign.  Licensees  must 
concurrently  up>date  ownership 
information  on  their  FCC  Form  430,  if 
necessary. 

(b)  Notification  of  completion. 
Assignments  and  transfers  of  control 
must  be  completed  within  60  days  of 
FCC  approval,  except  those  licensees 
subject  to  the  streamlined  procedures  of 
paragraph  (a)(1).  *  *  * 


PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

3.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Anthority:  47  U.S.C.  154,  301,  302,  303, 
309  and  332. 

4.  Section  24.439  is  amended  by 
adding  paiegraph  (a)(3)  to  read  as 
follows: 


Transfer  of) 


§24.439   Transfer  of  control  or  assignment 
of  station  aiitttorixattoru 

(a)*  •  • 

(3)  Forbearance  from  pro  forma 
assignments  and  transfers  of  control. 
PCS  licensees  that  are 
telecommunications  carriers  as  defined 
in  47  U.S.C.  153  are  subject  to 
streamlined  procedures  for  pro  forma, 
i.e..  non-substantial,  transfers  and 
assignments.  A  pro  forma  assignee  or 
transferee  is  not  required  to  seek  prior 
FCC  approval  for  the  transaction,  but 
must  notify  the  FCC  no  later  than  30 
days  after  the  event  causing  the 
assignment  or  transfer,  either  by  filing 
an  FCC  Form  490  or  in  letter  form.  If  a 
letter  is  submitted,  it  must  contain  a 
certification  that  the  transfer  or 
assignment  is  non-substantial  and, 
together  with  all  previous  non- 
substantial  transactions,  does  not 
involve  a  change  in  the  licensee's 
ultimate  control.  A  single  letter  may  be 
filed  for  a  transfer  or  assignment  of 
control  of  more  than  one  authorization 
if  each  authorization  affected  is 
identified  by  call  sign  in  the  letter. 
Licensees  must  concurrently  update 
ownership  information  on  their  FCC 
Form  430,  if  necessary. 
***** 

5.  Section  24.839  is  amended  by 
adding  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 


124.839   Transfer  of  control  or 
of  liosnss. 

(a)  •  •  • 

(1)  Forbearance  from  pro  forma 
assignments  and  transfers  of  control. 
PCS  Ucensees  that  are 
telecommunications  carriers  as  defined 
in  47  U.S.C.  153  are  subject  to 
streamlined  procedures  for  pro  forma, 
i.e.,  non-substantial,  transfsrs  and 
assignments. 

(2)  A  pro  forma  assignee  or  transferee 
is  not  required  to  seek  prior  FCC 
approval  for  the  transaction,  but  must 
notify  the  FCC  no  later  than  30  days 
after  the  event  causing  the  assignment 
or  transfer,  either  by  filing  an  FCC  Form 
490  or  in  letter  form.  If  a  letter  is 
submitted,  it  must  contain  a 
certification  that  the  transfer  or 
assignment  is  non-substantial  and, 
together  with  all  previous  non- 
substantial  transactions,  does  not 
involve  a  change  in  the  licensee's 
ultimate  contxol.  A  single  letter  may  be 
filed  for  a  transfer  or  assignment  of 
control  of  more  than  one  authorization 
if  each  authorization  afiiscted  is 
identified  by  call  sign  in  the  letter. 
Licensees  must  concurrently  update 
ownership  inibrmation  on  their  FCC 
Form  430,  if  necessary. 


PART27— WRELESS 
COMMUNICATIONS  SERVICES 

6.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  sections  154,  301, 
302,  303,  307,  309,  and  332. 

7.  Section  27.324  is  amended  by 
adding  paragraph  (a)(3)  and  revising 
paragraph  (b)(3)  to  read  as  follows: 

$  27.324   Transfer  of  control  or  assignment 
of  station  authorlxatlon. 

(a)'  •  * 

(3)  Forbearance  from  pro  forma 
assignments  and  transfers  of  control. 
WCS  licensees  that  are 
telecommunications  carriers  as  defined 
in  47  U.S.C.  153  are  subject  to 
streamlined  procediues  for  pro  forma, 
i.e.,  non-substantial,  transfars  and 
assignments.  A  pro  forma  assignee  or 
transferee  is  not  required  to  seek  prior 
FCC  approval  for  the  transaction,  but 
must  notify  the  FCC  no  later  than  30 
days  after  the  event  causing  the 
assignment  or  transfer,  either  by  filing 
an  FCC  Form  490  or  in  letter  form.  If  a 
letter  is  submitted,  it  must  contain  a 
certification  that  the  transfer  or 
assignment  is  non-substantial  and, 
together  with  all  previous  non- 
substantial  transactions,  does  not 
involve  a  change  in  the  licensee's 
ultimate  control.  A  single  letter  may  be 
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filed  for  a  transfer  or  assignment  of 
control  of  more  than  one  authorization 
if  each  authorization  affected  is 
identified  by  call  sign  in  the  letter. 
Licensees  must  conciurently  update 
OMmership  information  on  their  FCC 
Form  430,  if  necessary. 
•        •        *        *        * 

(b)*  •  * 

(3)  Notification  of  completion.  The 
Commission  shall  be  notified  by  letter  of 
the  date  of  completion  of  the  assignment 
or  transfer  of  control,  except  those 
hcensees  subject  to  the  streamlined 
procedures  of  paragraph  (a)(3)  of  this 
section. 


procedures  of  paragraph  (a)(1)  of  this 
section.  *  *  • 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

8.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4.  252-2,  303.  309,  and 
332,  48  Stat.  1066, 1082,  as  amended:  47 
U.S.C  154,  251-2,  303.  309  and  332,  unless 
Otherwise  noted. 

9.  Section  90.153  is  amended  by 
adding  paragraphs  (a)(1)  and  (a)(2)  and 
revising  the  first  sentence  in  paragraph 
(b)  to  read  as  follows: 

§  90.153    Transfer  or  assignment  of  station 
authoriiatlon. 

(a)*  *  * 

(1)  Forbearance  fir>m  pro  forma 
assignments  and  transfers  of  control. 
Licensees  that  are  telecommunications 
carriers  as  defined  in  47  U.S.C.  153  are 
subject  to  streamlined  procedures  for 
pro  forma,  i.e.,  non-substantial,  transfers 
and  assignments. 

(2)  A  pro /orma  assignee  or  transferee 
is  not  required  to  seek  prior  FCC 
approval  for  the  transaction,  but  must 
notify  the  FCC  no  later  than  30  days 
after  the  event  causing  the  assignment 
or  transfer,  either  by  filing  an  FCC  Form 
490  or  in  letter  form.  If  a  letter  is 
submitted,  it  must  contain  a 
certification  that  the  transfer  or 
assignment  is  non-substantial  and, 
together  with  all  previous  non- 
substantial  transactions,  does  not 
involve  a  change  in  the  licensee's 
ultimate  control.  A  single  letter  may  be 
filed  for  a  transfer  or  assignment  of 
control  of  more  than  one  authorization 
if  each  authorization  affected  is 
identified  by  call  sign  in  the  letter. 
Licensees  must  concurrently  update 
ownership  information  on  their  FCC 
Form  430,  if  necessary. 

(b)  Notification  of  completion. 
Assignments  and  transfers  of  control  of 
commercial  mobile  radio  licenses  must 
be  completed  within  sixty  (60)  days  of 
Commission  approval,  except  those 
licensees  subject  to  the  streamlined 


PART  101— FIXED  MICROWAVE 
SERVICES 

10.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

11.  Section  101.53  is  amended  by 
adding  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

$101.53    Asstgnment  or  transfer  of  station 
auttwrlzatlon. 

(a)*  *  * 

(1)  Forbearance  from  pro  forma 
assignments  and  transfers  of  control. 
Licensees  that  are  telecommimications 
carriers  as  defined  in  47  U.S.C.  153  are 
subject  to  streamlined  procediues  for 
pro  forma,  i.e.,  non-substantial,  transfers 
and  assignments. 

(2)  A  pro  forma  assignee  or  transferee 
is  not  required  to  seek  prior  FCC 
approval  for  the  transaction,  but  must 
notify  the  FCC  no  later  than  30  days 
after  the  event  causing  the  assignment 
or  transfer,  either  by  filing  an  FCC  Form 
490  or  in  letter  form.  If  a  letter  is 
submitted,  it  must  contain  a 
certification  that  the  transfer  or 
assignment  is  non-substantial  and, 
together  with  all  previous  non- 
substantial  transactions,  does  not 
involve  a  change  in  the  licensee's 
ultimate  control.  A  single  letter  may  be 
filed  for  a  transfer  or  assignment  of 
control  of  more  than  one  authorization 
if  each  authorization  affected  is 
identified  by  call  sign  in  the  letter. 
Licensees  must  concurrently  update 
ownership  information  on  their  FCC 
Form  430,  if  necessary. 

•        •        •        •        • 

[FR  Doc.  98-5336  Filed  3-2-98;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-189;  RM-«135] 

Radio  Broadcasting  Services; 
Nassawadox,  VA 

AGENCY:  Federal  Communications 

Conunission. 

action:  Final  rule. 

SUMMARY:  This  document  dismisses  a 
petition  for  rule  making  filed  by  Ken 
Robol  proposing  the  allotment  of 
Channel  252A  at  Nassawadox,  Virginia, 
as  the  community's  first  local  aural 
transmission  service.  See  62  FR  46707, 


August  4, 1997.  Petitioner  failed  to  file 
conunents  stating  his  intention  to  apply 
for  Channel  252A  if  allotted.  Therefore, 
in  keeping  with  the  Commission's 
policy  to  retain  from  allotting  a  channel 
to  a  commimity  absent  an  expression  of 
interest,  we  have  dismissed  the  petition 
for  Nassawadox.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  April  6, 1998. 
FOR  FURTHER  mPORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMBfTARY  INF0RMATK3N:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-189, 
adopted  February  11, 1998,  and  released 
February  20, 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  nonnal 
business  hoiu%  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800. 1231  20th 
Street,  NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Pol  icy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  98-5439  Filed  3-2-98;  8:45  am] 

BILUNQ  COOE  6712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-209;  RM-9152] 

Radio  Broadcasting  Services; 
Coarsegold,  CA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  233A  to  Coarsegold.Califomia, 
as  that  community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Thomas  L.  Whitlock  d.b.a.  West  Coast 
Wireless.  See  62  FR  54007,  October  17. 
1997.  Coordinates  used  for  Channel 
233A  at  Coarsegold,  California,  are  37- 
18-51  and  119-42-20.  With  this  action, 
the  proceeding  is  terminated. 

EFFECTIVE  DATE:  April  6,  1998.  A  filing 
window  for  Channel  233 A  at 
Coarsegold,  California,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
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channel  will  be  addressed  by  the 
Commission  in  a  subsequent  Order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
41&-2180.  Questions  related  to  the 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division.  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-209, 
adopted  February  11, 1998,  and  released 
February  20, 1998.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington.  DC  20036,  (202)  857-3800. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Coarsegold, 
Channel  233A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc.  9&-5438  Filed  3-2-98;  8:45  am) 

nUJNQ  CODE  •712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-125;  RM-0058] 

Radio  Broadcasting  Services;  Payson, 
AZ 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
257A  to  Payson,  Arizona,  as  that 
community's  third  local  FM 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  by  Steven 
D.  Bingham.  See  62  FR  23426,  April  30, 
1997.  Coordinates  used  for  Channel 


257A  at  Payson.  Arizona,  are  34-13-54 
and  111-20-12.  As  Payson  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexico  border,  conciurence  of  the 
mexican  government  to  this  allotment 
was  requested  but  has  not  been 
received.  Therefore,  Channel  257A  has 
been  allotted  to  Payson  with  the 
following  interim  condition:  "Operation 
with  the  facilities  specified  herein  is 
subject  to  modification,  suspension,  or 
termination  without  right  to  a  hearing  if 
foimd  by  the  Commission  to  be 
necessary  in  order  to  conform  to  the 
1992  USA-Mexico  FM  Broadcast 
Agreement"  ("Agreement").  The 
condition  is  a  temporary  measiu«  as  we 
have  determined  that  Channel  25  7 A  at 
Payson  complies  with  the  Agreement. 
Once  an  official  response  from  the 
Mexican  government  has  been  obtained, 
the  interim  condition  may  be  removed. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  April  6, 1998.  A  filing 
window  for  Channel  257A  at  Payson. 
Arizona,  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  a  filing 
window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
separate  Order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division.  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-125, 
adopted  February  11, 1998,  and  released 
February  20, 1998.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

List  of  Sebjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Channel  257A  at  Payson. 


Federal  Communications  Commission. 

John  A.  KarouMW, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  98-5437  Filed  3-2-98;  8:45  am) 

BRUNO  CODE  aT12-01-F 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-159;  RM-9122] 

Radio  Broadcasting  Services;  Arcadia 
and  Fort  Meade,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  in  this  document 
reallots  Channel  252C2  from  Arcadia, 
Florida,  to  Fort  Meade,  Florida,  and 
modifies  the  license  for  Station  WWRZ 
accordingly,  in  response  to  a  petition 
filed  by  Hall  Communications,  Inc.  See 
62  FR  39798,  July  24, 1997.  The 
coordinates  for  Channel  252C2  at  Fort 
Meade  are  27-41-45  and  81-48-49. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  April  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-159, 
adopted  February  11, 1998,  and  released 
February  20, 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street.  NW.,  Washington,  DC.  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
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by  removing  Arcadia,  Channel  252C2 
and  adding  Fort  Meade,  Channel  252C2. 

Federal  Communications  Commission. 
John  A.  KaroiiMM, 

Qiief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  98-5436  Filed  3-2-98;  8:45  am) 
BNJJNQ  COOe  6712-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  194 

[Docket  No.  PS-13b;  Amdt  194-1] 

RIN2137-A012 

Pipeline  Safety:  Change  in  Response 
Plan  Review  Cycle 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTKM:  Confirmation  of  effective  date 
and  correction  of  direct  final  rule. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule  that 
changes  the  reporting  cycle  for  facility 
response  plan  submissions  to  five  years 
for  operators  who  are  required  to  submit 
facihty  response  plans  to  RSPA. 
Pipeline  operators  were  previously 
required  to  submit  facility  response 
plans  every  three  years.  This  docimient 
also  corrects  a  citation  contained  in  the 
Backgroimd  section  of  the  direct  final 
rule,  and  addresses  the  comments  that 
were  submitted  to  RSPA  by  clarifying 
certain  language. 

DATES:  The  effective  date  of  the  direct 
final  rule  published  on  December  24, 
1997,  (62  FR  67292)  is  confirmed  to  be 
February  23, 1998.  The  effective  date  of 
the  correction  to  the  Direct  Final  Rule 
is  February  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Taylor,  (202)  366-8860,  or  by  e-mail  at 
jim.taylDr@rspa.dot.gov,  regarding  the 
subject  matter  of  this  Notice;  or  the 
RSPA  Dockets  Unit,  (202)  366-5046,  for 
copies  of  the  direct  final  rule  or  other 
information  in  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

In  the  direct  final  rule  published  in 
the  Federal  Register  on  December  24, 
1997,  (62  FR  67292).  on  page  67292,  in 
the  third  column,  the  first  sentence  of 
third  paragraph  of  the  Backgroimd 
section  incorrectly  refers  to  49  CFR 
194.121(b).  The  sentence  should  refer  to 
49  CFR  194.121(a). 


Need  for  Qarification 

The  procediues  governing  issuance  of 
direct  final  rules  are  in  49  CFR  190.339. 
These  procediues  provide  for  pubfic 
notice  and  opportunity  for  comment 
subsequent  to  pubUcation  of  a  direct 
final  rule.  They  also  provide  that  unless 
an  adverse  comment  or  notice  of  intent 
to  file  an  adverse  comment  is  received 
within  a  specified  comment  period,  the 
Administrator  will  issue  a  confirmation 
doounent  advising  the  pubUc  that  the 
direct  final  rule  will  either  become 
effective  on  the  date  stated  in  the  direct 
final  rule  or  at  least  30  days  after  the 
publication  date  of  the  confirmation.  If 
an  adverse  comment  or  notice  of  intent 
to  file  an  adverse  comment  had  been 
received,  RSPA  would  have  issued  a 
timely  notice  in  the  Federal  Register  to 
confirm  that  fact  and  withdrawn  the 
direct  final  rule  in  whole  or  in  part. 
According  to  the  procedures,  an  adverse 
comment  is  one  that  explains  why  the 
rule  would  be  inappropriate,  including 
a  challenge  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change.  A  conunent  recommending  a 
rule  diange  in  addition  to  the  rule  is  not 
an  adverse  comment,  unless  the 
commenter  states  why  the  rule  would  be 
ineffective  without  the  additional 
chimge. 

As  discussed  below,  RSPA  received 
two  comments  on  the  direct  final  rule. 
RSPA  does  not  consider  any  of  the 
comments  to  be  adverse  comments 
under  the  direct  final  rule  procedures. 

Consequently,  RSPA  is  pubUshing 
this  document  to  confirm  the  effective 
date  announced  in  the  direct  final  rule. 

The  California  Department  of  Fish 
and  Game's  Office  of  Spill  Prevention 
and  Response  and  the  American 
Petroleum  Institute  provided  comments. 
Although  both  were  supportive  of  the 
direct  final  rule  in  concept,  both 
expressed  concerns  about  application  of 
the  new  rules. 

California  suggested  that  RSPA 
should  require  operators  to  review  their 
plans  annually  for  any  corrections, 
deletions,  or  additions,  submitting 
minor  changes  to  RSPA  annually,  and 
submitting  substantive  changes  as  soon 
as  they  occur.  RSPA  shares  Cahfomia's 
concerns  and  believes  that  it  is  prudent 
for  operators  to  review  their  own  plans 
periodically  to  ensure  that  the 
documents  are  current.  Although  RSPA 
is  not  adopting  California's  suggested 
requirement,  RSPA  will  consider  it  for 
a  future  rulemaking  later  this  year. 

The  American  Petroleum  Institute 
(API)  commented  that  the  five-year 
cycle  should  commence  on  the  date 
RSPA  approves  a  response  plan. 


whenever  that  takes  place.  RSPA  agrees, 
and  appUes  this  rule  to  "significant  and 
substantial  harm"  faciUties.  However, 
RSPA  beUeves  the  plan  review  cycle  for 
facihties  designated  as  "substantial 
harm"  commences  on  the  date  of  the 
most  recent  plan  submission  based  (m 
the  fact  that  RSPA  does  not  issue 
approvals  for  "substantial  harm" 
facihties.  RSPA  will  clarify  when  it 
issues  the  final  rule  for  49  CFR  part  194 
later  this  year.  API  also  identified  a 
typographical  error  in  a  regulatory 
citation.  RSPA  has  corrected  the  error. 
API  conunented  that  they  beheved  that 
there  is  no  current  requirement  for 
substantial  harm  facilities  to  submit 
plans.  RSPA  disagrees,  and  has  left  the 
reference  intact. 

In  response  to  comments  received, 
RSPA  provides  the  following  specific 
clarifications: 

1.  As  proposed,  §  194.121(a)  indicates 
that  response  plans  should  be  submitted 
five  years  from  the  date  of  submission 
of  these  plans  to  RSPA.  To  clarify,  plans 
for  facihties  designated  as  "substantial 
harm"  facilities  should  be  submitted 
based  on  the  most  recent  date  of 
submission  of  the  plans  to  RSPA,  rather 
than  on  the  date  of  approval,  because 
"substantial  harm"  facihties  have  not 
been  issued  an  approval  date  by  RSPA. 
However,  plans  for  faciUties  designated 
as  "significant  and  substantial  harm" 
should  be  submitted  based  on  the  most 
recent  approval  date  issued  by  RSPA. 
RSPA  will  clarify  when  it  issues  the 
final  rule  for  49  CFR  part  194,  subpart 

B  is  issued  later  this  year. 

2.  On  page  67292,  m  the  third 
column,  the  last  sentence  of  fourth 
paragraph  under  the  Background  section 
states:  "Although  the  current  three-year 
cycle  for  all  plans  is  ending,  when  this 
rule  becomes  effective  there  will  he  no 
requirement  to  resubmit  existing  plans 
until  two  years  from  now."  T^s 
sentence  could  be  interpreted  to  require 
an  operator  whose  plan  was  approved  in 
1997  to  resubmit  the  plan  again  in  two 
years,  and  every  five  years  thereafter. 
This  is  not  the  intent  of  RSPA.  RSPA's 
intent  is  that  if  an  operator's  plan  was 
approved  in  1997,  the  next  submission 
would  not  be  required  until  2002,  five 
years  from  the  plan's  approval  date. 

3.  The  Federal  Water  Pollution 
Control  Act  (FWPCA)  (33  U.S.C.  1251- 
1387)  specifies  that  response  plans  must 
be  submitted  for  onshore  facilities  that 
"because  of  (their)  location,  could 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment." 
as  well  as  for  facilities  that  "could 
reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the 
environment  *  •  •••  (33  U.S.C. 
1321(j)(5)(B)(iii)  and  1321(j)(5)p)). 


RSPA  believes  that  all  operators  of 
onshore  oil  pipelines  are  required  to 
submit  fedlity  response  plans  under  49 
CFR  part  194,  but  has  decided  to  review 
and  approve  only  those  plans 
designated  by  the  operators  as  posing  a 
threat  of  "significant  and  substantial 
harm  to  the  environment." 

Issued  in  Washington,  DC  on  February  25, 
1998. 

Kalky  S.  CoyMT, 
Acting  Administrator. 
IFR  Doc  98-5380  Filed  >-2-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  357 
RIN  3064-AAg7 

Determination  of  Economically 
Depressed  Regions 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  FDIC  is  withdrawing  a 
proposed  rule  to  amend  its  regulation 
designating  economically  depressed 
regions  at  12  CFR  Fart  357.  The 
proposed  rule,  published  at  57  FR  60140 
on  December  18,  1992,  would  have 
updated  the  list  of  states  designated  as 
"economically'depressed  regions"  for 
purposes  of  section  13(k)(5)  of  the 
Federal  Deposit  Insurance  Act,  12 
U.S.C.  1823(k)(5).  No  comments  were 
received  and  the  proposed  rule  was 
never  adopted  as  final.  Elsewhere  in  this 
issue  of  the  Federal  Register,  the  FDIC 
is  pubUshing  a  final  rule  that  provides 
criteria  to  be  used  by  the  FDIC  to 
determine  which  regions  are 
"economically  depressed"  rather  than 
identifying  particular  states  by 
regulation. 

DATES:  The  proposed  rule  published  at 
57  FR  60140,  December  18. 1992  is 
withdrawn  on  March  3. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  O'Keefe,  Chief.  Economic  Analysis 
Section.  (202)  898-3945,  David  Home. 
Financial  Economist,  (202)  898-3981, 
Division  of  Research  and  Statistics: 
Michael  Phillips.  Coimsel,  Legal 
Division.  (202)  898-3581.  FDIC,  550 
17th  Street,  N.W..  Washington.  DC 
20429. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C,  this  10th  day  of 
February.  1998. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  98-5376  Filed  3-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  97-SW-25-AD] 

Airworthiness  Directives;  Eurocopter 
France  Model  AS-350B,  BA,  81,  82, 
and  D,  and  Model  AS-355E,  F,  F1,  F2, 
and  N  Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  France  (Eurocopter)  Model 
AS-350B,  BA.  Bl,  B2.  and  D,  and  Model 
AS-355E,  F,  Fl,  F2.  and  N  helicopters. 
This  proposal  would  require  inspections 
of  the  main  gearbox  suspension  bi- 
directional cross-beam  (cross-beam)  for 
cracks,  and  replacement  of  the  cross- 
beam if  a  crack  is  found.  This  proposal 
is  prompted  by  several  reports  of  cracks 
in  the  cross-beam.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
provide  a  terminating  action  to  prevent 
failure  of  the  cross-beam  that  could 
cause  the  main  gearbox  to  pivot, 
resulting  in  severe  vibrations  and  a 
subsequent  forced  landing. 

DATES:  Comments  must  be  received  by 
April  2. 1998. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  96-SW-25- 
AD.  2601  Meacham  Blvd..  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Covinsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Mathias,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate.  ASW-111. 


2601  Meacham  Blvd.,  Fort  Worth.  Texas 
76137.  telephone  (817)  222-5123,  fax 
(817)  222-5961. 
SUPPLEMBfTARY  INFOmiATlON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wrritten  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  folloviring 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region.  Attention:  Rules 
Docket  No.  97-SW-25-AD.  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas  76137. 

Discussion 

The  Direction  Generale  De  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  Eiu*ocopter 
France  Model  AS-350B.  BA.  Bl.  B2. 
and  D.  and  Model  AS-355E,  F.  Fl.  F2, 
and  N  helicopters.  The  DGAC  advises 
that  cracks  were  discovered  in  the  cross- 
beam. The  DGAC  issued  AD  96-156- 
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071(B),  dated  July  31, 1996,  applicable 
to  Model  AS-350  helicopters,  and  AD 
96-155-053(B),  dated  July  31, 1996. 
applicable  to  Model  AS-355 
helicopters.  The  DGAC  subsequently 
issued  AD  96-156-071(B)Rl,  applicable 
to  Model  AS-350  helicopters,  and  AD 
96-155-053(B)Rl,  applicable  to  Model 
AS-355  helicopters,  both  dated  June  4, 
1997. 

Eurocopter  France  has  issued 
Eurocopter  France  Service  Bulletin  No. 
05.00.28,  applicable  to  Model  AS-350 
helicopters,  and  Eurocopter  Service 
Bulletin  No.  05.00.29,  applicable  to 
Model  AS-355  helicopters,  both  dated 
May  26. 1996,  and  boUi  of  which  specify 
repetitive  checks  of  the  cross-beam  for 
cracks,  and  replacement  with  an 
airworthy  cross-beam  of  any  cross-beam 
in  which  a  crack  is  found. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certiHcated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  AS-350B,  BA,  Bl,  B2,  and  D,  and 
Model  AS-355E,  F,  Fl,  F2,  and  N 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  visual  and 
dye-penetrant  inspections  of  the  cross- 
beam for  cracks,  and  replacement  with 
{in  airworthy  cross-beam  if  a  crack  is 
found. 

The  FAA  estimates  that  454 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  0.5  work 
hour  per  helicopter  to  accomplish  each 
visual  inspection  with  an  estimated 
average  of  150  visual  inspections  per 
helicopter,  and  3  work  hours  per 
helicopter  to  accomplish  the  dye- 
penetrant  inspection,  and  6  work  hours 
per  helicopter  to  replace  the  cross-beam, 
if  necessary,  and  that  the  average  labor 
rate  is  560  per  work  hour.  Parts  costs 
would  be  approximately  $6,000  per 
cross-beam.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$5,012,160  to  perform  an  average  of  150 
visual  inspections  and  one  dye- 


penetrant  inspection  per  helicopter,  and 
to  replace  the  cross-beam*on  all  454 
helicopters. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-nAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  97-SW-25- 
AD. 

Applicability:  Model  AS-350B.  BA.  31,  B2. 
and  D,  and  Model  AS-355E.  F,  Fl.  F2.  and 
N  helicopters,  with  main  gearbox  suspension 
bi-directiontl  cross-beam  (cross-beam),  part 
number  (P/N)  350A38-1018-aU  dash 
numbers,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
firom  the  FAA.  This  approval  may  address 
either  no  action.  If  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  chained  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  gearbox 
diagonal  cross-beam  that  could  lead  to 
rotation  of  the  main  gearbox,  resulting  in 
severe  vibrations  and  a  subsequent  forced 
landing,  accomplish  the  following: 

(a)  For  cross-beams  having  2,000  or  more 
hours  time-in-service  (TIS)  or  10.000  or  more 
operating  cycles: 

Note  2:  The  Master  Service 
Recommendations  and  the  flight  log  contain 
accepted  procedures  that  are  used  to 
determine  the  cumulative  operating  cycles  on 
the  rotorcraft. 

(1)  Within  30  hours  TIS  after  the  effective 
date  of  this  AD.  end  thereafter  at  intervals  not 
to  exceed  30  hours  TIS  or  150  operating 
cycles,  visually  inspect  the  cross-beam  for 
cracks  in  accordance  with  paragraph  2.B.1  of 
Eurocopter  France  Service  Bulletin  No. 
05.00.28,  applicable  to  Model  AS-350 
helicopters,  and  Eurocopter  France  Service 
Bulletin  No.  05.00.29,  applicable  to  Model 
AS-355  helicopters,  both  dated  May  26, 
1997. 

(2)  If  a  crack  is  found  as  a  result  of  the 
inspections  required  by  paragraph  (a)(1)  of 
this  AD,  remove  the  cross-beam  and  replace 
it  with  an  airworthy  cross-beam. 

(b)  For  cross-beams  having  5,000  or  more 
hours  TIS: 

(1)  Within  550  hours  TIS  or  2,750 
operating  cycles,  whichever  occxus  first,  after 
compliance  with  paragraph  (a)(1)  of  this  AD, 
perform  a  dye-penetrant  inspection  in 
accordance  with  paragraph  2.B.2  of 
Eurocopter  France  Service  Bulletin  No. 
05.00.26,  applicable  to  Model  AS-350 
helicopters,  and  Eurocopter  Service  Bulletin 
No.  05.00.29,  applicable  to  Model  AS-355 
helicopters,  both  dated  May  26. 1996. 

(2)  If  a  crack  is  found  as  a  result  of  the 
inspections  required  by  paragraphs  (b)(1)  of 
this  AD,  remove  the  cross-beam  and  replace 
it  with  an  airworthy  cross-beam. 

(c)  Prior  to  installing  any  replacement 
cross-beams,  regardless  of  TIS,  inspect  the 
replacement  cross-beam  in  accordance  with 
paragraph  (b)(l]  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  FAA,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
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it  to  the  Manager,  Rotorcraft  Certification 
Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Qvile 
(France)  AD  96-1 56-071  (B)Rl  and  AD  96- 
155-053(B)R1,  both  dated  June  4, 1997. 

Issued  in  Fort  Worth,  Texas,  on  February 
24, 1998. 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  98-5354  Filed  3-2-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REQ-102144-08] 
RIN  1545-AV90 

Source  and  Grouping  Rules  for 
Foreign  Sales  Corporation  Transfer 
Pricing 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 

SUKmiARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  provide  guidance  to 
taxpayers  who  have.made  an  election  to 
be  treated  as  a  foreign  sales  corporation 
(FSC).  The  regulations  provide  rules 
clarifying  the  special  sourcing  rules 
under  section  927(e)(1)  and  provide  a 
deadline  for  the  election  to  group 
transactions.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations.  The  text  of 
the  temporary  regulations  also  serves  as 
the  text  of  the  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  June  1, 1998.  Requests  to 
speak  (with  outlines  of  oral  comments) 
to  be  discussed  at  the  public  hearing 
scheduled  for  June  24, 1998,  at  10  a.m., 
must  be  received  by  June  3, 1998. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-102144-98), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 


Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-102144-98), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
ERS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax_regs/comments.html.  The  public 
hearing  will  be  held  in  Room  2615, 
Internal  Revenue  Service,  11 11 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Concerning  the  regulations,  Elizabeth 
Beck  (202)  622-3880;  concerning 
submissions  and  the  hearing,  Michael 
Slaughter,  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  sections  925  and  927.  The  temporary 
regulations  contain  rules  relating  to  the 
grouping  of  transactions  under  the  FSC 
transfer  pricing  rules  and  the  special 
source  rules  imder  section  927(e)(1). 
The  preamble  to  the  temporary 
regulations  explains  the  temporary 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (prefarably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 


comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  Jime  24, 1998,  at  10  a.m.,  in  room 
2615,  Internal  Revenue  Building,  llll 
Constitution  Avenue,  NW.,  Washington, 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  lobby  more  than  15 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  Jime  1, 1998  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (preferably  a  signed  original 
and  eight  (8)  copies)  by  Jime  3, 1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  schedule  of 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal 
author  of  the  proposed  regulations  is 
Elizabeth  Beck,  of  the  Office  of  the 
Associate  Chief  Counsel  (International). 
Other  personnel  from  the  IRS  and 
Treasury  Department  also  participated 
in  the  development  of  these  regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adcUng  the 
following  entries  to  the  table  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *  *   * 
Section  I.925(a}-1  is  also  issued  under  26 

U.S.C.  925(b)(1)  and  (2)  and  927(d)(2)(B). 
Section  1.925(b)-l  is  also  issued  under  26 

U.S.C  925(b)(1)  and  (2)  and  927(d)(2)(B). 

«      *      * 

§l.92S(aH    [Added] 

Par.  2.  Section  1.925(a)-l  is  added  as 
follows: 

[The  text  of  proposed  §  1.925(a)-l 
consisting  of  paragraphs  (c)(8)(i)  and 
(e)(4)  is  the  same  as  the  text  of 
§  1.925(a)-lT(c)(8)(i)  and  (e)(4)  as 
amended  elsewhere  in  this  issue  of  the 
Federal  Register]. 

fi.92S<b>-i    [Added] 

Par.  3.  Section  1.925(b)-l  is  added  as 
follows: 
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(The  text  of  proposed  §  1.925(b)-l 
consisting  of  paragraph  (b){3)(i)  is  the 
same  as  the  text  of  §  1.925(b)-lT(b)(3)(i) 
as  amended  elsewhere  in  this  issue  of 
the  Federal  Register]. 

S1.927(cH    [Added] 

Far.  4.  Section  1.927{e)-l  is  amended 
as  follows: 

(The  text  of  proposed  §  1.927(e)-l  is  the 
same  as  the  text  of  §  1.927(e)-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 
Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-5127  Filed  3-2-98;  8:45  am] 
BILUNG  CODE  4S30-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
tOPP-300«18;  FRL-6772-4] 
RIN  2070-AB18 

Potassium  Dihydrogen  Phosphate; 
Proposed  Exemption  from  the 
Requirement  of  a  Toierance 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  potassium 
dihydrogen  phosphate  (KH2PO4)  in  or 
on  all  food  commodities,  when  applied 
as  a  fungicide  in  accordance  with  good 
agricultural  practices  to  control 
powdery  mildew  in  fruits  and 
vegetables.  EPA  is  proposing  this 
regulation  on  its  own  initiative. 

DATES:  Comments,  identified  by  the 
docket  control  number  [OPP-300618] 
must  be  received  on  or  before  May  4, 

1998. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  119, 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arhngton,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  IV  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  docimient  may  be 


claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Suku  Oonnithan,  c/o  Product 
Manager  (PM)  91,  Biopesticides  and 
Pollution  Prevention  Division  (7511W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location;  telephone  number;  and 
e-mail  address:  Crystal  Station  #1,  5th 
Floor,  2800  Crystal  Drive,  Arlington,  VA 
22202; 703-308-9524; 
oonnithan.suku@epamail.epa.gov. 

SUPPLEMEMTARY  INFORMATION:  Pursuant 
to  section  408(e]  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  section  346a(d),  EPA  proposes  to 
amend  40  CFR  part  180  by  establishing 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  potassium 
dihydrogen  phosphate  in  or  on  all  food 
commodities. 

I.  Risk  Assessment  and  Statutory 
Authority 

New  section  408(c)(2)(A)(i)  of  FFDCA 
allows  EPA  to  estabUsh  an  exemption 
from  the  requirement  of  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food  commodity)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(c)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  These  include 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(B)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an  exemption 
and  to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue."  EPA  performs  a  number  of 
analyses  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  residues. 


First,  EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

n.  Risk  Assessment  and  Statutory 
Findings 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  reliability,  and 
relationship  to  human  risk.  EPA  has 
also  considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

A.  Toxicological  Profile 

Potassiiun  dihydrogen  phosphate  is  a 
natiu-ally  occxnring  mineral  and  is 
widely  used  as  a  fertilizer  with  no 
reported  adverse  effects.  The  acute 
toxicological  data  available  on 
potassium  dihydrogen  phosphate 
include:  acute  oral  toxicity  in  rats  (LDjo 
>  500  mg/kg  and  Toxicity  Category  HI), 
acute  dermal  toxicity  in  rabbits  (LDso  > 
2,000  mg/kg  and  Toxicity  Category  HI), 
primary  eye  irritation  in  rabbits 
(Toxicity  Category  HI),  and  primary  skin 
irritation  in  rabbits  (Toxicity  Category 
IV). 

Phosphate  is  ubiquitous  and  abundant 
in  biological  materials.  Most  of  the 
phosphate  ingested  by  humans  and 
animals  is  converted  to  orthophosphate, 
both  as  H2PO4  and  HPO4  in  the  digestive 
tract,  prior  to  absorption  in  the  small 
intestine.  Phosphate  is  found  in  blood, 
cytoplasm,  bone,  teeth,  urine,  and  feces. 
It  is  essential  in  the  tightly  regulated 
physiological  and  metabolic  processes 
of  energy  production,  carbohydrate 
metabolism,  iron  absorption,  plasma 
buffering,  maintenance  of  certain 
hormone  levels,  and  muscular 
contraction.  Phosphates  are  molecular 
components  of  phospholipids,  nucleic 
acids,  energy  generating  compoimds, 
certain  sugars,  and  some  proteins. 
Dietary  phosphate,  that  is  not  absorbed 
is  passed  through  the  body  via  the  feces 
and  the  absorbed  excess  phosphate  is 
excreted  renally  via  the  urine. 

Potassium  also  is  ubiquitous  in  nature 
and  in  biological  systems.  It  is  an 
essential  cationic  component  of  body 
fluids  and  cytoplasm.  It  is  essential  for 
amino  acid  and  sugar  transport,  cell 
permeability,  muscle  contraction,  and  is 
required  as  a  cofactor  for  certain 
enzymes.  Excess  potassium  is  excreted 
in  the  urine.  Potassium  also  is  foimd  in 
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saliva,  sweat,  tears,  and  in  gastric 
secretions  and  fluids. 

Potassium  phosphate  is  widely  used 
as  a  fertilizer.  Therefore  it's  use  as  a 
pesticide  is  not  likely  to  significantly 
increase  exposure  that  already  occurs  in 
the  diet  from  natural  sources,  including 
drinking  water.  While  deficiencies  of 
potassium  and  phosphate  may  adversely 
impact  human  health,  excessive  intake 
via  natural  exposures  does  not. 

B.  Aggregpte  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures, 
including  drinking  water  from 
groundwater  or  surface  water  and 
exposiue  through  pesticide  use  in 
gardens,  lawns,  or  buildings  (residential 
and  other  indoor  uses). 

1.  Dietary  exposure — ^i.  Food.  It  is 
anticipated  that  no  significant  residues 
of  potassium  dihydrogen  phosphate  will 
occur  in  treated  foods  other  than  that 
present  as  a  mineral  and  as  mineral 
complexes  manufactured  by  the  plant 
through  photosynthesis  and  enzymatic 
processes. 

ii.  Drinking  water  exposure. 
Potassium  dihydrogen  phosphate  is 
used  as  an  agricultural  fertilizer. 
Exposure  to  its  residues  in  drinking 
water  from  pesticidal  use  is  not 
expected  to  be  significant  or  harmful  to 
hiunan  health. 

2.  Other  non-occupational  exposure — 
i.  Dermal  exposure.  No  undue  risk  is 
expected  as  a  result  of  the  use  of 
potassiimi  dihydrogen  phosphate  as  a 
fungicide. 

ii.  Inhalation  exposure:  None 
expected  as  a  result  of  the  use  of 
potassium  dihydrogen  phosphate  as  a 
fungicide. 

C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408(b)(2)(D(v)  of  FTDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  considers 
"available  information  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues"  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  The  Agency 
believes  that  "available  information"  in 
this  context  might  include  not  only 
toxicity,  chemistry,  and  exposure  data, 
but  also  scientific  policies  and 
methodologies  for  understanding 
common  mechanisms  of  the  toxicity  for 
conducting  omiulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
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to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanisms  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fiuther 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  for 
evaluating  the  ounulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanism  of 
toxicity  increases,  decisions  on  specific 
classes  of  chemicals  will  be  heavily 
dependent  on  chemical  specific  data, 
much  of  which  may  not  be  presently 
available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  can  be 
resolved.  These  include  pesticides  that 
are  toxicologically  and  structurally 
dissimilar  to  existing  chemical 
substances  (in  which  case  the  Agency 
can  conclude  that  it  is  imlikely  that  a 
pesticide  shares  a  common  mechanism 
of  activity  with  other  substances)  and 
pesticides  that  produce  a  common  toxic 
metabolite  (in  which  case  common 
mechanism  of  activity  will  be  assumed). 

Potassium  dihydrogen  phosphate 
does  not  share  any  common 
mechanisms  of  toxicity  with  other 
pesticide  chemicals.  Its  use  as  a 
fungicide  should  not  significantly 
increase  exposure  to  other  uses  as  an 
agricultural  fertilizer.  Therefore,  no 
impact  on  the  potential  for  toxic  effects 
from  the  pesticidal  use  of  potassium 
dihydrogen  phosphate  is  expected. 

D.  Safety  Determinations 

1.  U.S.  population.  Potassium 
dihydrogen  phosphate  has  low 
mammalian  toxicity  and  EPA  has 
exempted  it  from  tolerance  when  used 
as  an  inert  ingredient  as  a  buffering 
agent  in  pesticide  formulations  (40  CFR 
180.1001(d)).  The  subject  chemical 
occiu*s  in  nature  and  has  been  used  as 
a  fertilizer  for  many  years  with  no 
reported  adverse  effects.  Based  on 
available  information,  the  Agency 
believes  that  exposure  to  this  chemical 
will  not  pose  any  appreciable  risks  to 
human  health. 


2.  Infants  and  children.  Section  408  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of 
exposure  (safety)  for  in&nts  and 
children  in  the  case  of  threshold  efiiacts 
to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database,  unless  EPA  determines  that  a 
different  margin  of  exposmv  (safety) 
will  be  safe  for  infants  and  children. 
Margins  of  expostue  (safiety)  are  often 
referred  to  as  uncertainty  (safiety) 
factors.  In  this  instance,  the  Agency 
believes  that  there  is  reliable  data  to 
support  that  potassiuim  dihydrogen 
phosphate  is  practically  non-toxic  to 
mammals,  including  infants  and 
children,  and,  thus,  there  are  no 
threshold  effects,  and  EPA  has  not  used 
a  margin  of  exposure  (safety)  approach 
to  assess  the  safety  of  potassivun 
dihydrogen  phosphate.  As  a  result,  the 
provision  requiring  an  additional 
margin  of  exposure  (safety)  does  not 
apply. 

E.  Other  Considerations 

1.  Endocrine  disruptors.  There  are  no 
reports  of  any  estrogenic  and  other 
adverse  effects  to  hiunan  population  as 
a  result  of  the  use  of  potassium 
dihydrogen  phosphate  as  an  agricultiual 
fertilizer.  Based  on  this  information 
combined  with  its  low  manunaUan 
toxicity,  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  adverse 
endocrine  effects  will  result  from  the 
use  of  potassium  dihydrogen  phosphate 
as  a  fungicide. 

2.  Analytical  method(s).  Since  the 
Agency  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation,  the  Agency  has  concluded 
that  an  analytical  method  is  not 
required  for  enforcement  piuposes  for 
the  residues  of  potassium  dihydrogen 
phosphate. 

F.  Existing  Tolerances 

No  existing  tolerances  or  exemptions 
from  the  requirement  of  a  tolerance  have 
been  issued  for  potassium  dihydrogen 
phosphate  as  an  active  ingrdient  in  the 
United  States. 

G.  International  Tolerances 

There  are  no  CODEX  tolerances  or 
international  tolerance  exemptions  for 
potassium  dihydrogen  phosphate. 

H.  Conclusion 

Based  on  the  information  and  data 
considered,  EPA  is  proposing  that  an 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
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available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  Based  on  the  information  and 
data  considered,  the  Agency  has  ^^ 
determined  that,  in  amending  40  CFR 
part  180  as  proposed,  there  is  reasonable 
certainty  that  no  harm  to  the  general 
population  including  infants  and 
children  will  result  from  aggregate 
exposiire  to  the  pesticide  chemical 
residue. 

m.  Comments 

Under  FFDCA  section  408(e)(2).  EPA 
must  provide  for  a  public  comment 
period  before  issuing  a  final  tolerance  or 
tolerance  exemption  imder  section 
408(e)(1).  The  public  comment  period  is 
to  be  for  60  days  unless  the 
Administrator  for  good  cause  finds  that 
it  is  in  the  public  interest  to  reduce  that 
comment  period. 

IV.  Public  Docket  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPP-300618]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docimient. 

Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-aocket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  nimiber  [OPP- 
300618).  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

V.  Regulatory  Assessment 
Requirements 

This  action  proposes  an  exemption 
from  the  tolerance  requirement  under 
FFDCA  section  408(e).  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
In  addition,  this  proposed  rule  does  not 


contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  special  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agency  previously  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  was  published  on  May 
4,  1981  (46  FR  24950),  and  was 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

VI.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  Genecpl 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediure, 
Agricultitfal  commodities.  Pesticides  ' 
and  pests,  Reporting  and  record  keeping 
requirements. 


JMI 


Dated:  February  18, 1998. 

Janet  L.  Andersen, 

Director,  BiopesUcides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Proffams. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 

PART  ISCMAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1193  is  added  to 
subpart  D  to  i«ad  as  follows: 

§180.1193    Potassium  dihydrogen 
phosphate;  exemption  from  the  requirement 
of  a  toleranoe. 

Potassium  dihydrogen  phosphate  is 
exempted  from  the  requirement  of  a 
tolerance  in  or  on  all  food  commodities 
when  appUed  as  a  fungicide  in 
accordance  with  good  agricultural 
practices. 
(FR  Doc.  98-5418  Filed  3-2-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PMIM  Doclcet  No.  98-18,  RIM-9204] 

Radio  Broadcasting  Services;  Macon 
and  Hampton,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  U.S. 
Broadcasting  Limited  Partnership 
seeking  the  reallotment  of  Channel 
300C1  from  Macon  to  Hampton,  GA,  as 
the  commimity's  first  local  aural 
service,  and  the  modification  of  its 
license  for  Station  WPEZ  to  specify 
Hampton  as  the  station's  conmiunity  of 
license.  Channel  300C1  can  be  allotted 
to  Hampton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  20.4  kilometers  (12.7 
miles)  southwest  of  the  community,  at 
coordinates  33-15-30  North  Latitude 
and  84-26-21  West  Longitude,  to 
accommodate  petitioner's  desired 
transmitter  site. 

DATES:  Comments  must  be  filed  on  or 
before  April  13, 1998,  and  reply 
comments  on  or  before  April  28, 1998. 
ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
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FCX:.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Irving  Gastfreund,  Kaye, 
Scholer,  Fierman,  Hays  &  Handler,  LLP, 
The  McPherson  Building,  901  Fifteenth 
Street,  NW.,  Suite  1100.  Washington, 
DC  20005-2327  (Counsel  to  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLBNENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-18,  adopted  February  11. 1998,  and 
released  February  20, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  C]ommission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  9»-5435  Filed  3-2-98;  8:45  am] 

BILUNQ  CODE  S712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-19;  RM-«219] 

Radio  Broadcasting  Services;  Smith 
Mills,  KY 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY;  The  Commission  requests 
comments  on  a  petition  filed  by  Henry 


G.  Lackey  proposing  the  allotment  of 
Channel  233A  at  Smith  Mills,  Kentucky, 
as  the  commimity's  first  local  aural 
transmission  service.  Channel  233A  can 
be  allotted  to  Smith  Mills  in  comphance 
with  the  Commission's  minimiun 
distance  separation  requirements  with  a 
site  restriction  of  14.2  kilometers  (8.9 
miles)  west  to  avoid  a  short-spacing  to 
the  licensed  site  of  Station  WTRI-FM, 
Channel  235B.  Mount  Carmel,  IlUnois. 
The  coordinates  for  Channel  233A  at 
Smith  Mills  are  North  Latitude  37-47- 
26  and  West  Longitude  87-55-23. 

DATES:  Comments  must  be  filed  on  or 
before  April  13, 1998,  and  reply 
comments  on  or  before  April  28, 1998. 

ADDRESSES:  Federal  Communications 
Conunission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Patricia  M.  Chuh,  Pepper  & 
Corazzini,  L.L.P.,  1176  K  Street,  NW., 
Suite  200,  Washington,  DC  20006 
(Counsel  for  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-19.  adopted  February  11, 1998,  and 
released  February  20, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

JcdiB  A.  KanniHM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  98-5434  Filed  3-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Natlonal  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DodcM  No.  NHTSA-«7-3242:  Nottoe  3] 

RIN  2127-AF67 

Federal  Motor  Vehicle  Safety 
Standards;  Seat  Belt  Assembiiee; 
Child  Restraint  Systems 

AOBilCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Denial  of  petitions  for 
reconsideration. 

SUMMARY:  This  dociunent  denies  three 
petitions  for  reconsideration  of 
NHTSA's  May  1996  final  rule 
rescinding  the  colorfastness 
requirements  for  seat  belt  assemblies. 
The  petitions  are  denied  because  the 
petitioners,  the  Automotive  Occupant 
Restraints  Council  (AORC),  Russell  J. 
Neff  and  Narricot  Industries  (NI),  have, 
with  one  exception,  not  raised  any  new 
issues  or  presented  any  new  information 
that  was  not  considered  in  issuing  the 
final  rule. 

AORC  and  NI  both  raised  a  new  issue, 
i.e.,  the  potential  for  toxicity  in  non- 
colorfast  dyes.  However,  neither 
petitioner  submitted  any  information 
supporting  their  allegations  that  non- 
colorfast  dyes  might  be  toxic.  NHTSA 
observes  that  regardless  of  colorfostness, 
there  has  never  been  a  toxicity 
requirement  incorporated  in  Standard 
No.  209.  In  the  absence  of  any  evidence 
that  non-colorfast  dyes  for  webbing  are 
toxic  or  that  such  dyes  would  be  more 
likely  to  be  used  if  the  colorfastness 
requirement  is  not  reinstated,  the 
agency  is  denying  the  petition. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
follovtring  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590: 

For  non-legal  issues: 
Clarke  Harper.  Office  of  Vehicle 
Safety  Standards.  NPS-11, 
telephone  (202)  366-4916,  facsimile 
(202)  366-4329,  electronic  mail 
"charper@nhtsa.dot.gov". 
For  legal  issues: 
Otto  Matheke,  Office  of  the  Chief 
Counsel,  NCC-20,  telephone  (202) 
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366-5263.  facsimile  (202)  366- 
3820,  electronic  mail 
"omathekeOnhtsa.dot.gov". 

I.  Background 

The  colorfastness  requirement  was 
initially  promulgated  as  part  of  initial 
Federal  Motor  Vehicle  Safety  Standards 
for  both  seat  belt  assemblies  and  child 
restraint  systems.  Pursuant  to  the  March 
4, 1995  directive,  "Regulatory 
Reinvention  Initiative,"  firom  the 
President  to  the  heads  of  departments 
and  agencies.  NHTSA  imdertook  a 
review  of  all  its  regulations  and 
directives.  On  Jime  19, 1995,  the  agency 
published  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  the 
rescission  of  the  colorfastness 
requirements  in  Standard  No.  209,  "Seat 
Beh  Assembhes"  and  Standard  No.  213 
"Child  Restraint  Systems"  (60  FR 
31946).  After  considering  the  comments 
received  in  response  to  the  NPRM, 
NHTSA  issued  a  final  rule  on  May  6, 
1996  (61  FR  20170)  rescinding  the 
colorfastness  requirements. 

n.  Rescission  of  the  Colorfastness 
Requirements 

A.  Notice  of  Proposed  Rulemaking 

In  its  Jime  19, 1995  NPRM  proposing 
to  rescind  the  colorfastness 
requirements,  the  agency  stated  its 
tentative  conclusion  that  market  forces 
would  be  sufficient  to  encourage  seat 
belt  manufacturers  to  use  webbing  that 
would  not  stain  clothing.  The  agency 
also  indicated  that  it  was  not  aware  of 
any  basis  for  believing  that  eliminating 
the  colorfastness  requirements  would 
reduce  colorfastness  or  safety. 

B.  Final  Rule  and  Response  to  Public 
Comments 

On  May  6, 1996,  NHTSA  issued  a 
final  rule  rescinding  the  colorfastness 
requirements  (61  FR  20170).  The  agency 
received  5  comments  in  response  to  the 
NPRM.  The  commenters  were:  the 
Industrial  Fabrics  Association 
International  (IFAI),  Chrysler, 
Volkswagen,  the  Automotive  Occupant 
Restraints  Council  (AORC),  and  Ford. 

Because  the  public  conunents  bear 
directly  on  the  issues  raised  in  the 
petitions  for  reconsideration,  NHTSA  is 
discussing  below  the  comments  raised 
in  opposition  to  the  NPRM.  Three 
commenters  (IFAI,  Chrysler,  and  Ford) 
supported  the  proposal,  indicating  that 
the  colorfastness  would  be  maintained 
volimtarily.  Two  commenters 
(Volkswagen  and  AORC)  opposed 
rescinding  the  requirements. 
Volkswagen  believed  that  rescission 
would  not  reduce  the  cost  burden  on 
manufacturers  because  they  would  have 


to  ensure  colorfastness  notwithstanding 
the  absence  of  a  requirement.  AORC 
opposed  rescission  more  adamantly 
because  it  beUeved  that,  while  major 
manufacturers  would  continue  to 
comply,  smaller,  less  experienced 
manufacturers  might  use  non-colorfast 
webbing.  It  believed  that  this  would 
result  in  increased  consiuner 
dissatisfaction,  increased  non-use  of 
safety  belts,  and  increased  injiuies. 

Because  the  comments  were  split,  the 
agency  contacted  four  additional 
sources  not  represented  by  the 
commenters:  a  safety  belt  manufact\irer 
(Indiana  Mills  and  Manufacturing),  a 
child  seat  manufactiuer  (Gerry  Baby 
Products  Company),  a  test  laboratory 
(Dayton  T.  Brown  Testing),  and  a 
webbing  manufacturer  (Narricot 
Industries).  The  first  three  sources 
agreed  that  colorfastness  would  be 
voluntarily  maintained.  Narricot 
Industries  expressed  concern  that 
market  pressures  could  require  it  to 
reduce  colorfastness  to  remain  cost 
competitive. 

After  reviewing  this  information,  the 
agency  decided  to  issue  the  final  rule 
rescinding  the  colorfastness 
requirements.  The  majority  of  the 
manufacturers  who  commented  or  were 
contacted  indicated  that  they  would 
volimtarily  maintain  colorfastness,  even 
if  they  had  concerns  that  some  others 
might  not.  NHTSA  concluded  that 
coimtervalling  market  forces  would 
minimize  the  possibility  and  extent  of 
any  such  lessening  of  colorfastness.  The 
agency  noted  that  if  a  problem  with 
colorfastness  were  to  occur,  the  affected 
consumers  would  complain  to  the 
responsible  manufactiuer  and  likely 
insist  on  having  the  belt  replaced, 
instead  of  forgoing  use  of  the  belt. 
NHTSA  also  concluded  that  the 
proportion  of  the  driving  population 
likely  to  notice  and  complain  about  lack 
of  colorfastness  has  grown  substantially 
since  the  1970's  in  parallel  to  the 
increase  in  seat  belt  use. 

m.  Petitions  for  Reconsideration 

In  separate  submissions,  the 
Automotive  Occupant  Restraint  Council 
(AORC).  Narricot  hidustries  (NI)  and 
Russell  Neff  petitioned  NHTSA  to 
reconsider  the  rescission  of  the 
colorfastness  requirements.  The  NI 
petition,  dated  June  18, 1996,  argued 
that  the  colorfastness  requirement 
should  not  be  rescinded  because  a 
neglect  of  colorfastness  by  smaller 
equipment  and  aftermarket 
manufacturers  could  cause  increased 
consumer  resistance  to  belt  use.  The  NI 
petition  also  indicated  that  children 
may  ingest  dyes  and  chemicals  exuded 
from  webbing  with  poor  colorfastness 


and  thereby  be  exposed  to  toxic 
materials. 

The  petitions  submitted  by  AORC  and 
Russell  Neff  on  June  20, 1996,  repeated 
the  concerns  voiced  by  NI  in  regard  to 
consumer  resistance  to  belt  use  caused 
by  poor  colorfastness.  AORC  also 
indicated  that  it  was  concerned  about 
the  possible  toxicity  of  dyes  and 
chemicals  firom  belts  that  were  not 
colorfast. 

NI  and  Russell  Neff  stated  their 
concern  that  the  market  for  seat  belt 
webbing  extends  beyond  supplying 
large  vehicle  and  child  seat 
manufacturers  with  webbing  for 
installation  in  their  products.  In  the 
view  of  these  petitioners,  the  existence 
of  other  markets,  such  as  webbing  for 
installation  in  conversion  vans,  school 
buses,  recreational  vehicles,  the 
automotive  aftermarket,  and  others, 
creates  an  opportimity  for 
manufacturers  of  lower  quahty  webbing 
to  sell  non-colorfast  products  while 
certifying  that  these  products  meet 
Standards  Na  209  and  213. 

IV.  Agency  Response 

llie  agency  notes  that  with  the 
exception  of  the  concerns  raised 
regarding  the  toxicity  of  dyes  and 
chemicals  bam  non-colorfast  belts,  that 
the  arguments  submitted  by  the 
petitioners  had  previously  been 
considered  by  the  agency  before  issuing 
the  final  rule.  NHTSA's  conclusion  at 
that  time  was  that  market  forces  would 
be  sufficient  to  compel  manufacturers  to 
use  webbing  that  would  remain 
colorfast.  While  reiterating  their  view 
that  market  forces  may  encourage  the 
use  of  non-colorfast  webbing  by 
suppliers  seeking  to  offer  a  product  of 
minimal  quality  at  the  lowest  possible 
price,  the  petitioners  have  not  submitted 
any  new  information  to  support  that 
conclusion.  The  petitioners  have  also 
failed  to  provide  any  information 
refuting  the  agency's  conclusion  that 
consumers  would  not  accept  non- 
colorfast  belts.  As  outlined  in  the  notice 
establishing  the  final  rule,  seat  belt  use 
has  increased  substantially  and 
dramatically  since  the  1970's.  Increased 
belt  use  indicates  that  consimiers  have 
an  increased  interest  in  safety  and  a 
greater  understanding  of  the  role  that 
seat  belt  use  plays  in  preventing  injury. 
Also,  all  50  states  have  some  form  of 
child  restraint  law  and  49  states 
mandate  seat  belt  use.  Consimiers  who 
must  use  seat  belts  or  who  understand 
the  vital  role  seat  belts  play  in  safety, 
are  not  likely  to  tolerate  belts  that  stain 
their  clothing. 

NHTSA  also  observes  that  agency 
discussions  with  a  test  facility,  U.S. 
Testing,  that  has  performed  compliance 


Federal  Register /Vol.  63,  No.  41 /Tuesday,  March  3,  1998 /Proposed  Rules 


10357 


testing  for  Standards  No.  209  and  213 
for  over  20  yeeirs  indicate  that  dyeing 
and  coloring  techniques  for  belt 
webbing  have  improved  greatly  since 
belt  installation  and  use  have  become 
both  required  and  more  widespread. 

Two  of  the  petitioners,  AORC  and  NI, 
also  indicated  that  non-colorfast  dyes 
may  present  an  opportimity  for  toxic 
materials  to  come  in  contact  with 
infants  and  children  who  may  introduce 
belt  webbing  into  their  mouths.  These 
petitioners  have  consistently  argued  that 
lower  cost  non-colorfast  webbing  may 
enter  the  marketplace  if  the 
colorfastness  requirement  is  eliminated. 
In  the  view  of  the  petitioners,  non- 
colorfast  dyes  are  more  likely  to  be  toxic 
than  colorfast  ones  and  that  webbing 
made  with  toxic  dyes  is  less  expensive 


to  produce  than  other  webbing. 
However,  the  agency  notes  that  neither 
petitioner  provided  any  evidence  that 
dyes  used  for  webbing,  regardless  of 
cost,  are  toxic.  Petitioners  also  did  not 
offer  any  evidence  that  color  transfer 
from  non-colorfast  webbing  commonly 
used  in  webbing  could  cause  injury. 
NHTSA  further  observes  that  neither 
Standard  No.  209  or  Standard  No.  213 
have  ever  required  that  webbing, 
whether  colorfast  or  not,  be  non-toxic. 
Reinstatement  of  the  colorfastness 
requirements  would  therefore  do  httle 
to  address  this  concern. 

V.  Denial  of  Petitions  for 
Reconsideration 

NHTSA  has  carefully  considered  the 
issues  raised  in  the  separate  petitions 
for  reconsideration  filed  by  the 


Automotive  Occupant  Restraint  Council 
(AORC),  Narricot  Industries  (NI)  and 
Russell  Neff.  As  explained  in  this 
document,  NHTSA  concludes  that 
petitioners'  argimients  for  reinstating 
the  colorfastness  requirements  of 
Standard  No.  209  and  Standard  No.  213 
are  not  sufficiently  persuasive  to 
warrant  such  reinstatement.  Therefore, 
the  petitions  for  reconsideration  are 
denied. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49CFR1.50. 

Issued  on:  February  26, 1998. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  98-5455  Filed  3-2-98;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
miings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

agency:  Advisory  Council  on  Historic 
Preservation. 

action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Friday,  March 
13, 1998.  The  meeting  will  be  held  at 
the  David  W.  Dyer  Federal  Building  and 
U.S.  Court  House  in  Miami,  Florida. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470)  to  advise  the 
President  and  the  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eUgible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development,  and 
Transportation;  the  Administrators  of 
the  Environmental  Protection  Agency 
and  General  Services  Administration; 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  a  Native  Hawaiian; 
and  eight  non-Federal  members 
appointed  by  the  President. 

The  agenda  for  the  meeting  includes 
the  following. 

I.  Chairman's  Welcome 

II.  Chairman's  Report 

III.  Report  of  the  Task  Force  on  the  Council 

Report  to  Congress  on  Alternative  Ways 
to  Implement  Section  106-Discussion  of 
direction  and  content 

IV.  Consideration  of  California  Freeway  710- 

Action  on  Council  conmients  and 
decision  to  refer  the  case  to  the  Council 
on  Environmental  Quality 
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V.  Report  of  the  Task  Force  on  Regulations- 

Status  report 

VI.  Executive  Director's  Report 

A.  Significant  Section  106  Cases-Report 
and  discussion 

B.  Legislation  in  the  105th  Congress-Report 
and  discussion 

VII.  New  Business 

VIII.  Adjourn 

Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Avenue, 
NW,  Room  809,  Washington,  DC  202-606- 
8503,  at  least  seven  (7)  days  prior  to  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Executive  Director,  Advisory  Council  on 
Historic  Preservation,  1100 
Pennsylvania  Ave.,  NW  #809, 
Washington,  DC  20004. 

Dated:  February  25, 1998. 
lohn  M.  Fowler, 
Executive  Director. 
[FR  Doc.  98-6339  Filed  3-2-98;  8:45  am) 

BILUNG  CODE  4310-10-M 


BROADCASTING  BOARD  OF 
GOVERNORS 


Sunshine  Act  Meeting 

DATE  AND  TIME:  March  10, 1998;  9:30 
a.m. 

PLACE:  Cohen  Building,  Room  3321,  330 
Independence  Ave.,  S.W.,  Washington, 
D.C.  20547. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  keep 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c){l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c){9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 


the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)  (2)  and  (6)). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Massey  at  (202)  401-3736. 

Dated:  February  27, 1998. 
David  W.  Burke, 
Chainnan. 

(FR  Doc.  98-5560  Filed  2-27-98;  8:45  am] 
BILUNQ  CODE  B29&-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Technology  and  Aerospace  Industries, 
Office  of  Microelectronics,  Medical 
Equipment  and  Instrumentation, 
Semiconductor  Data  Collection 
Program  (DCP);  Proposed  Collection; 
Comment  Request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13  (44 
U.S.C.  3506  (c)  (2)  (A)). 
DATES:  Written  comments  must  be 
submitted  in  60  days  on  or  before  May 
4, 1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engebneier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327, 14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Dorothea  Blouin,  Office  of 
Microelectronics.  Medical  Equipment 
and  Instrumentation,  Room  1015, 
Department  of  Commerce,  14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  phone  (202) 482-1333  and 
fax  number  (202)  482-0975. 
SUPPLEMENTARY  INFORMATION: 


L  Abstract 

The  Data  Collection  Form  is  the 
vehicle  by  which  individual  "Foreign" 
(non-Japanese)  semiconductor 
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companies  voluntarily  report  their  sales 
to  Japan.  The  information  provided  by 
the  Data  Collection  Program  (DCP)  is 
used  by  the  U.S.  Government  to 
calculate  foreign  market  share  in  the 
Japanese  semiconductor  market  to 
ensure  access  to  the  Japanese  market 
gained  under  the  1986  and  1991  U.S.- 
Japan Semiconductor  Arrangement 
continues  under  the  1996 
Semiconductor  Agreement. 

n.  Method  of  CoUection 

The  Department  of  Commerce 
distributes  Form  ITA-4115P  and  the 
instruction  manual  to  semiconductor 
companies  after  their  eligibiUty  is 
checked.  The  applicant  completes  the 
form  and  then  forwards  it  to  Price 
Waterhouse,  who  submits  a  simimary 
report  to  the  U.S.  Department  of 
Commerce/Office  of  Microelectronics 
for  calculation  of  foreign  (non-Japanese) 
share  of  the  Japanese  market. 

m.  Data 

OMB  Number:  0625-0211. 

Form  Number:  ITA-4115P. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
38. 

Estimated  Time  per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  456  hours. 

Estimated  Total  Annual  Cost:  The 
estimated  annual  cost  for  this  collection 
is  $41,040  ($34,200  for  respondents  and 
$6,840  for  federal  government). 

IV.  Requested  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  smnmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  vn]l  become  a  matter  of  public 
record. 


Dated:  February  26, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
|FR  Doc.  98-5459  Filed  3-2-98;  8:45  am] 
BILUNG  CODE  3610-OR-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 

Agency:  Btueau  of  the  Census. 

Title:  American  Community  Survey 
Group  Quarters  Screening  Test. 

Form  Numberfs):  ACS-2(GQ). 

Agency  Approval  Number:  0607- 
0836. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  75  hoiu^. 

Number  of  Respondents:  450. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Planning  is  currently 
underway  for  the  1998  American 
Commimity  Survey  (ACS).  Data  irom 
the  ACS  will  determine  the  feasibility  of 
a  continuous  measurement  system  that 
provides  socioeconomic  data  on  a 
continual  basis  throughout  the  decade. 

As  part  of  1998  ACS  testing,  a  sample 
of  Group  Quarters  (GQs)  wrill  be 
enumerated.  GQs  include  places  such  as 
student  dorms,  correctional  facilities, 
hospitals,  nursing  homes,  shelters,  and 
military  quarters.  The  forms  and 
procedures  for  all  enimieration  aspects 
of  the  1998  ACS,  including  GQ 
enumeration,  have  been  separately 
approved  by  OMB.  The  Census  Bureau 
must  also  test  its  procedures  for 
collecting  screening  information  from 
GQ  operators  prior  to  the  GQ 
enumeration  begins.  The  screening 
operation,  the  subject  of  this  request, 
will  serve  to  update  information  we 
already  have  on-hand  about  the  GQ  and 
its  residency,  tell  us  if  the  GQ  is  within 
scope  for  ACS  enumeration,  and,  most 
importantly,  allow  us  to  determine  if  a 
mail  enumeration  of  the  residents  is 
possible.  If  a  mail  enimieration  is  not 
possible,  face-to-face  interviews  with 
GQ  residents  will  be  necessary. 

In  this  request,  we  are  increasing  the 
burden  hours  to  acconunodate  for  the 
ACS  site  expansion  in  1998.  We  are  also 
testing  only  one  version  of  the  screening 
form  this  year  (as  opposed  to  three  in 
1997).  Other  minor  procedural  changes 
have  also  been  made. 


Affected  Public:  Businesses  or  other 
for-profit,  not-for-profit  institutions, 
farms. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  February  24, 1998. 
Linda  F-ng^liMiyr 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  98-5351  Filed  3-2-98;  8:45  am) 
BILLING  CODE  3S10-07-f> 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 

Agency:  Bureau  of  the  Census. 

Title:  Advance  Monthly  Retail  Sales 
Survey. 

Form  Number(s):  B-104. 

Agency  Approval  Number:  0607- 
0104. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  4,100  hours. 

Number  of  Respondents:  4,100. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Advance  Monthly 
Retail  Sales  Survey  to  collect  monthly 
sales  data  from  a  national  sample  of 
retail  establishments  on  a  timely  basis 
in  order  to  provide  an  early  indication 
of  changes  in  current  retail  trade  activity 
at  the  United  States  level.  Data  are 
collected  monthly  from  small,  medium, 
and  large  size  businesses. 

Policy  makers  sudi  as  the  Federal 
Reserve  Board  need  to  have  the  most 
timely  estimates  in  order  to  anticipate 
economic  trends  and  act  accordingly. 
The  Bureau  of  the  Census  releases  the 
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advance  sales  estimates  9  days  after  the 
end  of  the  data  month  in  a  press  release 
called  "Advance  Monthly  Retail  Sales 
Report."  Without  these  early  estimates, 
the  next  available  measure  of  retail  sales 
is  the  "preliminary"  estimate  released 
about  40  days  after  the  data  month. 

The  Bureau  of  Economic  Analysis 
(BEA).  the  Council  of  Economic 
Advisors,  and  other  govenunent 
agencies  and  businesses  use  the  data  to 
formulate  economic  policy  and  make 
decisions.  These  estimates  have  a  high 
BEA  priority  because  of  their  timeliness. 
Other  users  of  the  advance  sales 
estimates  include  the  Council  of 
Economic  Advisors,  Bureau  of 
Economic  Analysis,  Federal  Reserve 
Board,  other  government  agencies,  and 
businesses. 

We  are  increasing  the  sample  size 
from  3,363  to  4,100  to  improve  the 
quality  of  the  data. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

0^4B  Desk  Officer:  Nancy  Kirkendall, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  0MB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  February  24, 1998. 

Linda  Engelmeier, 

Departmental  Forms  Cleamnce  Officer.  Office 
of  Management  and  Organization. 

[FR  Doc.  98-5352  Filed  3-2-93;  8:45  ami 

BILUNQ  COOe  X1(M>7-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

1999  New  York  City  Housing  and 
Vacancy  Survey;  Proposed  Collection 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 


proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)CA)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  4. 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Peter  Fronczek,  Census 
Bureau,  FB3-1433,  Washington,  DC 
20233-8500,  phone:  301^57-3199. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Census  Bureau  plans  to  conduct 
the  1999  New  York  City  Housing  and 
Vacancy  Survey  (NYCHVS)  under 
contract  for  the  City  of  New  York.  The 
primary  purpose  of  the  survey  is  to 
measure  the  rental  vacancy  rate  which 
is  the  primary  factor  in  determining  the 
continuation  of  rent  control  regulations. 
Other  survey  information  is  used  by  city 
and  state  agencies  for  planning  purposes 
as  well  as  the  private  sector  for  business 
decisions.  The  laws  of  New  York  require 
such  a  survey  to  be  conducted  every 
three  years. 

Information  to  be  collected  includes: 
Age,  gender,  race,  hispanic  origin,  and 
relationship  of  all  household  members; 
employment  status,  education  level,  and 
income  for  persons  aged  15  &  above; 
owner/renter  status  (tenure)  for  all 
households,  amount  of  rent  paid,  as 
well  as  kitchen  and  bathroom  facilities 
availability,  maintenance  deficiencies, 
neighborhood  suitability,  and  specific 
questions  about  each  unit  such  as 
number  of  rooms  and  bedrooms.  The 
survey  also  poses  a  number  of  items 
relating  to  handicapped  accessibility. 
Finally,  a  shorter  series  of  similar 
questions  are  asked  for  any  units  that 
are  vacant.  Note  that  all  vacant  units 
and  approximately  five  percent  of 
occupied  units  will  be  reinterviewed  for 
quality  assurance  purposes. 

U.  Method  of  Collection 

All  information  will  be  conducted  by 
personal  interview. 

III.  Data 

OMB  Number:  0607-0757  (expired 
09/30/96) 

Form  Number:  H-lOO,  H- 
108(reinterview) 

Type  of  Review:  Regular 
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Affected  Public:  Households  and 
businesses 

Estimated  Number  of  Respondents: 
17,200  interviews;  2,000  reinterviews 

Estimated  Time  Per  Response:  40 
minutes  occupied  (16,000);  10  minutes 
vacant  (1,200);  10  minutes  reinterview 
(2,000) 

Estimated  Total  Annual  Burden 
Hours;  11,200 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  that  of  their 
time. 

Respondent's  Obligation:  Voluntary 

Legal  Authority:  Local  Emergency 
Housing  Rent  Control  Act,  Laws  of  New 
York  (Chapters  8603  and  657) 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functicHis  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the  - 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record.  | 

Dated:  February  25, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  98-5349  Filed  3-2-98;  8:45  am] 

BILUNG  COOE  3510-07-^ 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Current  Industrial  Reports  Surveys— 
WAVE  II  (Mandatory  and  Voluntary 
Submissions) 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  crther  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
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Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  4, 1998. 


ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  E)epartment  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to: 


Contact 


Michael  Zampogna 


Kenneth  Hansen 


Industries 


Manufactured    nondurable   prod- 
ucts. 

Manufactured  durable  products  ... 


Telephone 


(301)457-4810 
(301)457-4755 


Address 


Bureau  of  Census,  Manufacturing  &  Construction 

Division,  Room  2212,  Building  4,  Washington, 

DC  20233. 
Bureau  of  Census,  Manufacturing  &  Construction 

Division,  Room  2207,  Building  4,  Washington, 

DC  20233. 


SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Biu^au  conducts  a  series 
of  monthly,  quarterly,  and  annual 
surveys  as  part  of  the  Current  Industrial 
Reports  (OR)  program.  The  CIR  deal 
mainly  with  the  quantity  and  value  of 
shipments  of  particular  products  and 
occasionally  with  data  on  production 
and  inventories;  imfilled  orders, 
receipts,  stocks  and  consumption;  and 
comparative  data  on  domestic 
production,  exports,  and  imports  of  the 
products  they  cover.  These  surveys 


provide  continuing  and  timely  national 
statistical  data  on  manufacturing.  The 
results  of  these  surveys  are  used 
extensively  by  individual  firms,  trade 
associations,  and  market  analysts  in 
planning  or  recommending  marketing 
and  legislative  strategies. 

The  CIR  program  includes  both 
mandatory  and  voluntary  surveys. 
Typically  the  monthly  and  quarterly 
surveys  are  conducted  on  a  voluntary 
basis.  Those  companies  that  choose  not 
to  respond  to  the  volimtary  surveys  are 
required  to  submit  a  mandatory  annual 
counterpart.  The  annual  counterpart 


collects  annual  data  from  those  firms 
not  participating  in  the  more  frequent 
collection. 

Due  to  the  large  number  of  surveys  in 
the  CIR  program,  for  clearance  purposes 
we  group  the  surveys  into  three  Waves. 
The  mandatory  and  voluntary  surveys 
in  each  Wave  are  separately  submitted. 
Thus,  a  total  of  six  clearances  cover  all 
of  the  surveys  in  the  CIR  program.  One 
Wave  is  submitted  for  reclearance  each 
year.  This  year  the  Census  Bureau  plans 
to  submit  mandatory  and  volimtary 
surveys  of  Wave  n  for  clearance.  The 
surveys  in  Wave  II  are  as  follow: 


Mandatory  surveys 


Voluntary  surveys 


M20J — Oilseeds,  Beans  and  Nuts 

M20L— Fats  and  Oils  (Renderers) 

M22N— Cotton  in  Public  Storage 

M22P— Cotton  Manmade  Fiber  Staple 

MQ23A— Apparel  

MQ23X— Bed  and  Bath  Furnishings  

MA22F— Yam  

MQ35W — Metalworidng  Machinery  

MA22F— Yam  

MA22K— Knit  Fabric  

MA220— Carpet  and  Rugs 

MA24T— Lumber 

MA28A — Inorganic  Chemicals. 
MA28B — Inorganic  Fertilizer. 
MA28C— Industrial  Gases. 
MA28G— Pharmaceutical. 
MA31A — Shoes  and  Slippers. 
MA33L— Insulated  Wire  and  Cable. 
MA35L — Internal  Combustion  Engines. 
MA35P — Pumps  and  Compressors. 
MA36E— Electric  Housewares  and  Fans. 
MA36M — Consumer  Electronics. 
MA36Q— Semiconductor  &  Etc. 
MA38R — Electromed/I  radiation  Equipment. 


•M20A— Flour  Milling. 
*M32G — Glass  Containers. 
•M33J— Steel  (Producers). 

MQ28A — Inorganic  Chemicals. 

MQ28C— Industrial  Gases. 

MQ28F— Paint,  Varnish,  &  Lacquer. 

MQ31A— Shoes  and  Slippers. 
•MQ36C— Fluorescent  Lamp  Ballast. 

MA20D— Confectionery . 

MA35M— Fluid  Power  Products. 

MA35U — Vending  Machines. 

MA36L— Electric  Light  Fixtures. 


'These  voluntary  surveys  have  mandatory  annual  counterparts. 


n.  Method  of  Collection 

The  Census  Bureau  will  use  mail  out/ 
mail  back  survey  forms  to  collect  data. 
We  ask  respondents  to  return  monthly 
report  forms  within  10  days,  quarterly 
report  forms  within  15  days,  and  annual 
report  forms  within  30  days  of  the 
initial  mailing.  Telephone  calls  and/or 
letters  encouraging  participation  will  be 


mailed  to  respondents  that  have  not 
responded  by  the  designated  time. 

m.  Data 

OMB  Number:  0607-0395— 
Mandatory  Surveys.  0607-0206 — 
Voluntary  &  Annual  Counterparts 
Surveys. 

Form  Number:  See  Chart  Above. 


Type  of  Review:  Regular  Review. 

Affected  Public:  Businesses,  other  for 
profit,  or  organizations. 

Estimated  Number  of  Respondents: 
Mandatory  Surveys — 35,931;  Voluntary 
&  Annual  Counterparts  Surveys — 7,333: 
Total— 43.264. 

Estimated  Time  Per  Response: 
Mandatory  Surveys — 20.50  hrs.  avg. 
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Voluntary  &  Annual  Counterparts 
Surveys — 9.52  hrs.  avg. 

Estimated  Total  Annual  Burden: 
Mandatory  Surveys — 27,636  hours. 
Voluntary  &  Annual  Counterparts 
Surveys— 5,330  hours.  Total— 32,970 
hours. 

Estimated  Total  Annual  Cost:  The 
estimated  cost  to  respondents  for  all  the 
OR  reports  in  Wave  11  for  fiscal  year 
1998  is  $426,302. 

Respondent's  Obligation:  The  CIR 
program  includes  both  mandatory  and 
voluntary  surveys.  Typically  the 
monthly  and  quarterly  surveys  are 
conducted  on  a  voluntary  basis.  Those 
companies  that  choose  not  to  respond  to 
the  voluntary  surveys  are  required  to 
submit  a  mandatory  annual  counterpart. 
The  annual  counterpart  collects  annual 
data  from  those  firms  not  participating 
in  the  more  frequent  collection. 

Legal  Authority:  Title  13,  United 
States  Code,  Sections  61,  81, 131, 182, 
224,  and  225. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Conmients  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  25. 1998. 
Linda  Engelmeier, 

Departmental  Fornis  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  98-5350  Filed  3-2-98;  8:45  am) 

WUJNO  OOOC  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Export  Procedures  for  Non-parties  to 
ttw  Chemical  Weapons  Convention 
(CWC)  and  Exports  of  Schedule  1 
Chemicals  Proposed  Collection; 
Comment  Request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 


e^ort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  £uid/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  4, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  CXficer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  room  6877, 
Washington,  DC,  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Chemical  Weapons  Convention 
(CWC)  is  a  multilateral  arms  control 
treaty  that  seeks  to  achieve  an 
international  ban  on  chemical  weapons 
(CW).  The  CWC  was  signed  by  the 
United  States  in  Paris  on  January  13, 
1993,  and  wms  submitted  by  President 
Clinton  to  the  United  States  Senate  on 
November  23, 1993,  for  its  advice  and 
consent  to  ratification.  The  CWC 
prohibits,  inter  alia,  the  use, 
development,  production,  acquisition, 
stockpiling,  retention,  and  direct  or 
indirect  transfer  of  chemical  weapons. 

The  U.S.  is  under  obligation  by  this 
international  treaty  to  impose  certain 
trade  controls  and  notify  the 
Organization  for  Prohibition  of 
Chemical  Weapons  (OPCW)  of  exports 
of  all  Schedule  1  chemicals.  Therefore, 
the  Bureau  of  Export  Administration 
will  require  exporters  to  obtain  an  End- 
Use  Certificate,  issued  by  government  of 
the  importing  country,  prior  to  export  of 
all  Schedule  2  and  3  chemicals  to 
countries  not  party  to  the  CWC.  BXA 
will  also  require  prior  notification  of  all 
exports  of  Schedule  1  chemicals  to  CWC 
States  Parties,  and  annual  reports  of 
such  exports. 

n.  Method  of  Collection 

Written  notiflcation  and 
recordkeeping. 

m.  Data 

OMB  Number:  None. 
Form  Number:  N/A. 
Type  of  Review:  Submission  for  new 
collection. 


JMI 


Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
350. 

Estimated  Time  Per  Response:  2  hours 
per  response. 

Estimated  Total  Annual  Burden 
Hours:  700. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 

rv.  Request  for  Comments 

Conmients  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  will  also 
become  a  matter  of  public  record. 

Dated:  February  26. 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  98-5462  Filed  3-2-98;  8:45  am] 
BH.UNQ  CODE  3Sia-83-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

National  Defense  Authorization  Act; 
Proposed  Collection;  Comment 
Request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  4, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Offioer,  Department  of 
Commerce,  Room  5327, 14th  and 
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Constitution  Avenue,  ^fW,  Washington 

ex:  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 

copies  of  the  information  collection 

instrument(s)  and  instructions  should 

be  directed  to  Dawn  Battle,  Etepartment 

of  Commerce,  14th  and  Constitution 

Avenue,  NW,  room  6877,  Washington, 

DC,  20230. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  collection  of  information  is 
required  as  the  result  of  the  amending 
of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799) 
(EAR)  to  incorporate  changes  needed  to 
comply  with  the  National  Defense 
Authorization  Act  (NDAA — Public  Law 
105-85,  111  Stat.  1629).  There  are  two 
components  of  this  information 
collection  authorization,  advance 
notification  of  all  exports  and  reexports 
of  computers  with  CTP's  between  2,000 
and  7,000  MTOPS  to  Computer  Tier 
Group  3  countries  (using  existing  form 
BXA-748P  and  electronic  submission), 
and  post  shipment  verification  of  the 
export  of  hi^  performance  computers 
(with  a  CTP  greater  than  2,000  MTOPS) 
to  Tier  3  countries  requiring  exporters  to 
provide  a  written  report  to  BXA  within 
30  days  of  export.  To  simplify  the  latter, 
BXA  is  developing  a  new  form  that  will 
incorporate  the  relevant  data  elements 
and  replace  the  written  report,  thereby 
standardizing  the  data  format  for  the 
appUcant,  and  enabUng  the  use  of 
information  technology  in  the 
processing  of  the  data. 

n.  Method  of  Collection 

Submitted  on  forms. 
m.  Data 

0MB  Number:  0694-0107. 

Form  Number:  BXA  748P. 

Type  of  Review:  Renewal  of  existing 
collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
2,800. 

Estimated  Time  Per  Response:  5  to  52 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  782. 

Estimated  Total  Annual  Cost: 
$15,640. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 


(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  In  addition,  the  public  is 
encouraged  to  provide  suggestions  on 
how  to  reduce  and/ or  consolidate  the 
current  frequency  of  reporting. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  February  26. 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  98-5463  Filed  3-2-98;  8:45  am] 

BiLUNG  CODE  3610-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Export  License  Infomtation  on  Bill  of 
Lading;  Proposed  Collection; 
Comment  Request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc Law  104-13  (44  US.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  4, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ms.  Dawn  Battle, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  room  6877, 
Washington,  DC,  20230. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

This  information  serves  as  official 
representations  to  customs  officials  to 
promote  orderly  export  and  transit  of 


shipments  for  delivery  to  an  ultimate 
consignee  in  a  foreign  country. 
Forwarders  and  brokers  are  required  to 
use  the  information  and  show  it  on 
loading  documents  to  reflect  the 
exporters'  chosen  authorization  for 
export  and  to  reflect  and  represent  that 
authorization  to  U.S.  Customs  officials 
clearing  exports. 

n.  Method  of  Collection 

Submitted  on  Bill  of  Lading. 
m.  Data 

OMB  Number:  0694-0094. 

Fonn  Number:  Not  applicable. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
3,500,000. 

Estimated  Time  Per  Response:  4-5 
seconds  per  response. 

Estimated  Total  Annual  Burden 
Hours:  4,600. 

Estimated  Total  Annual  Cost:  $45,000 
(no  capital  expenditures  are  required). 

TV.  Request  for  Comments 

* 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utifity;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  ■• 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  February  26, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  98-5464  Filed  3-2-98;  8:45  am] 
BIUJNQ  OOOE  3610-3»-P 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Thursday, 

March  5, 1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  POR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  98-5615  Filed  2-27-98;  3:39  pro] 

ULUNQ  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

SunsMne  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

March  5,  1998. 

place:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  98-5618  Filed  2-27-98;  3:39  pm] 

BILUNQ  COOB  8351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission.. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

March  13, 1998. 

place:  1155  21st  St.  N.W.,  Washington, 

D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  98-5621  Filed  2-27-98;  3:40  pm) 

BILUNQ  CODE  63ai-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Thursday, 

March  26, 1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  98-5616  Filed  2-27-98;  3:39  pm] 

BILLMO  OOOE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

March  6,  1998. 

place:  1155  21st  St.  NW.,  Washington, 

IX;,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  98-5619  Filed  2-27-98;  3:40  am) 

BILUNQ  COOC  63S1-01-M 


COMMIDITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDMG  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday, 

March  16.  1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MIORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  oftha  Commission. 

(FR  Doc.  98-5622  Filed  2-27-98;  3:40  pm] 

BILUNQ  CODE  «3$1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING: 

Commodity  Futtlres  Trading 

Commission. 

TIME  AND  DATE:  3:00  p.m.,  Tuesday, 

March  31, 1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  98-5617  Filed  2-27-98;  3:39  pm] 

BHXMQ  COOC  nei-oi-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  3:00  p.m.,  Tuesday, 

March  10. 1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  98-5620  Filed  2-27-98;  3:40  pm] 

BILUNQ  COOC  S361-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday, 

March  23, 1998. 

PLACE:  1155  21st  St.,  N.W..  Washington, 

D.C,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  98-5623  Filed  2-27-98;  3:45  pm] 

BILUNQ  CODE  6311-01-M 
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COMMODITY  FUTURES  TRADING 
COMM»SION 

Sunshine  Act  Meeting 

AQBUCY  HOUNNQ  THE  MEETMQ: 

Commodity  Futures  Trading 

Commission. 

TMC  AND  DATE:  11:00  a.m..  Friday. 

March  27, 1998. 

PiMX:  1155  21st  St.  N.W.,  Washington, 

D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

)euA.Welib. 

Secretary  of  the  Commission. 

(PR  Doc  98-5624  Filed  2-27-98;  3:45  pm] 

MUMQ  OOOE  OSI-OI-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDINQ  THE  MEETINQ: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday. 

March  30. 1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[PR  Doc.  98-5625  Filed  2-27-98;  3:45  pm) 

BIUMQ  OOOE  SWI-OI-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submisssion  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Customer 
Satisfaction  Surveys — Generic 
Clearance;  OMB  Number  0730-0003. 

Type  of  Request:  Revision. 

Number  of  Respondents:  20,150. 

Responses  Per  Respondent:  1. 

Annual  Responses:  20,150. 

Average  Burden  Per  Response:  8 
minutes  (average). 


Annual  Burden  Hours:  2,958. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
determine  the  kind  and  quaUty  of 
services  Defense  Finance  and 
Accoimting  Service  (DFAS)  customers 
want  and  expect,  as  well  as  their 
satisfaction  with  existing  services. 
DFAS  will  conduct  a  variety  of  activities 
to  include,  but  not  necessarily  limited  to 
customer  satisfaction  surveys, 
transaction  based  telephone  interviews, 
Interactive  Voice  Response  Systems 
(IVRS)  telephonic  surveys,  etc.  This 
collection  of  information  complies  with 
E.0. 12882.  The  information  collected 
focuses  on  customer  perceptions  and 
can  help  identify  agency  operations  that 
need  quaUty  improvement,  provide 
early  detection  of  process  or  systems 
problems,  and  focus  attention  on  areas 
where  customer  service  and  functional 
training  or  changes  in  existing 
operations  will  improve  service 
delivery. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for  profit  institutions;  State,  Local, 
or  Tribal  Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  ArUngton,  VA  22202-4302. 

Dated:  February  24, 1998. 
Patricia  L.  Toppings, 

Alternative  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  98-5337  Filed  3-2-98;  8:45  am) 

BILUNQ  CODE  8000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Final  Suppiemental  Environmental 
Impact  Statement  (FSEIS)  for  Final  Site 
Selection  and  Authorization  for 
Implementation  of  the  Proposed  G.V. 
(Sonny)  Montgomery  Range,  Camp 
Shelby  Training  Site,  Camp  Shelby, 
Mississippi 

AGENCIES:  National  Guard  Bureau, 
Department  of  the  Army,  DOD;  U.S. 


Department  of  Agricultiue,  Forest 
Service. 

ACTION:  Notice  of  availabiUty. 

SUMMARY:  In  the  July  1994  Mihtary  Use 
of  Forest  Service  Lands  Final 
Environmental  Impact  Statement  (FEIS), 
the  G.V.  (Sonny)  Montgomery  Range  is 
referred  to  as  the  Multiple  Piupose 
Range  Complex-Heavy  (MPRC-H).  Any 
reference  to  the  MPRC-H  in  this  or 
other  docimients  refers  to  the  G.V. 
(Sonny)  Montgomery  Range.  The  July 
1994  FOS  and  Record  of  Decisitm 
provided  an  environmental  analysis  in 
support  of  the  issuance  of  a  special  use 
permit  for  continued  military  use  of 
Forest  Service  lands  in  De  Soto  National 
Forest  The  FEIS  recognized  that 
mihtary  use  of  Forest  Service  lands 
included  construction  of  an  MPRC-H 
within  the  Camp  Shelby  complex, 
although  tt  did  not  specify  the  location. 
This  FSEIS  document  contains  the  site- 
specific  environmental  analysis 
concerning  the  proposed  location  and 
alternatives  on  Camp  Shelby  for  MPRC- 
H  construction. 

The  G.V.  (Sonny)  Montgomery  Range 
is  a  standard  Army  gimnery  range 
which  has  three  maneuver  avenues  with 
two  course  roads  per  avenue.  Only  non- 
dud  producing  (or  "nonexplosive") 
ammunition  will  be  fired  within  the 
target  array.  The  range  has  a  maximum 
of  270  targets  that  can  be  engaged  with 
either  Uve  fire  or  the  Multiple  Integrated 
Laser  Engagement  System  (MILES).  The 
proposed  range  fadhty  would  allow 
armor  and  mechanized  infantry  imits  to 
fulfill  all  their  gunnery  requirements  on 
an  annual  basis.  The  proposed  project 
would  consist  of  the  range  operation 
and  control  area,  the  downrange  area, 
and  the  vehicle  holding  and 
maintenance  area.  The  range  operation 
and  control  area  is  the  center  of 
responsibihty  for  overall  control  and 
coordination  of  movement  and  training 
exercises  within  the  complex  and  is  also 
the  administrative  center  for  the  range 
complex.  Range  support  facilities  in  this 
area  may  include  the  control  tower, 
general  instruction  buildings,  personnel 
and  storage  buildings,  target 
maintenance  building,  latrines,  covered 
mess,  covered  bleachers,  and  lysterbag 
holder.  Also,  an  ammunition  loading/ 
unloading  dock  for  armor  miuiitions 
and  an  ammunition  breakdown  shelter 
for  infantry  should  be  provided 
(Huntsville  Multiple  Purpose  Range 
Complex-Heavy  Design  information 
Guide). 

The  downrange  area  consists  of  three 
4,500-meter  by  300-meter  lanes,  each 
separated  by  a  50-meter  buffer  zone,  and 
a  1-  to  2-acre  vehicle  holding  and 
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maintenance  area  that  contains  a  100- 
square-meter  hardstand. 

The  proposed  G.V.  (Sonny) 
Montgomery  Range  supports  collective 
training  at  the  platoon  and  lower  levels. 
Units  using  the  proposed  range  complex 
will  include  tanks,  infantry/cavalry 
fighting  vehicles  and  attack  helicopters. 
This  advanced  training  develops 
collective  skills  at  the  small  unit  level. 
It  requires  sections  and  platoons  to 
employ  moving  and  stationary  target 
engagement  techniques  with  all  weapon 
systems  during  daylight  and  periods  of 
limited  visibility. 

The  lack  of  an  MPRC-H  at  Camp 
Shelby  was  noted  in  the  Department  of 
Defianse  response  to  a  Government 
Accoimting  Office  report,  "Peacetime 
Training  Did  Not  Adequately  Prepare 
Combat  Brigades  for  Gulf  War,"  dated 
September  1991.  The  Army  National 
Guard  considers  construction  of  this 
range  complex  vital  to  the  training  and 
combat  readiness  of  the  armor  and 
mechanized  infantry  imits  that  train  at 
Camp  Shelby.  The  proposed  range 
complex  will  enhance  the  training 
capabiUties  and  efficiencies  at  Camp 
Shelby  by  providing  for  simultaneous 
utilization  of  tank  gunnery  ranges  and 
tank  maneuver  areas.  It  will  permit 
more  tanks  to  complete  fire 
requirements  simultaneously,  leading  to 
more  efficient  and  effective  utilization 
of  training  facilities  at  Camp  Shelby. 

A  45-day  public  review  and  comment 
period  was  provided  for  the  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS).  Two  public  meetings 
were  conducted  in  Hattiesbiu^, 
Mississippi,  on  the  DSEIS  after  the 
Notice  of  Availability  was  published. 
After  all  the  comments  were  compiled 
and  reviewed,  responses  were  prepared 
to  all  relevant  environmental  issues  that 
were  raised.  These  responses  to 
comments  and/or  any  new  pertinent 
information  were  incorporated  into  the 
DSEIS  to  constitute  the  FSEIS. 

DATES:  The  public  review  period  for  this 
FEIS  ends  30  days  after  the  date  of 
publication  of  the  Environmental 
Protection  Agency's  Notice  of 
Availability  in  the  Federal  Register. 
After  the  30-day  waiting  period  on  the 
FSEIS  has  ended,  a  Record  of  Decision 
will  be  published. 

ADDRESSES:  Copies  of  the"  FSEIS  will  be 
mailed  to  individuals  who  participated 
in  the  public  scoping  process.  Copies 
will  also  be  sent  to  Federal  state, 
regional,  and  local  agencies;  interested 
organizations  and  agencies;  and  public 
libraries.  Individuals  not  currently  on 
the  mailing  list  may  obtain  a  copy  by 
request. 


FOR  FURTHER  INFORMATION  COHTACT: 
Lieutenant  Colonel  Tim  Powell,  Public 
Affairs  Office,  Mississippi  Army 
National  Guard,  PO.  Box  5027,  Jackson 
Mississippi  39296-5027,  telephone 
(601)  973-62710,  facsimile  extension 
6176. 

Dated:  Febrnary  25, 1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA  (I,  IBrE). 
[FR  Doc.  98-5428  Filed  3-2-98;  8:45  am) 

BILLMQCOOE  mO-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records  Notice 

AGENCY:  Department  of  the  Navy,  DoD. 

action:  Notice  to  amend  a  record 
system. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  The  amendment  will  be  effective 
on  April  2, 1998,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N0gB30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  E)epaitment  of  the  Navy  proposes 
to  amend  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  report.  The  record 
system  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 


Dated:  F^jruaiy  25, 1998. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01001-3 

SYsraiNAME: 

Naval  Reserve  InteUigence/Personnel 
File  [March  2, 1994,  59  FR  9965). 

CHANQES: 


SYSTEM  location: 

Delete  entry  and  replace  with  'Office 
of  Naval  Intelligence.  National  Maritime 
Intelligence  Center,  4251  Suitland  Road, 
Washington.  DC  20395-5720.' 


SAFEQUAROS: 

Delete  entry  and  replace  Mdth  'Access 
provided  on  a  need  to  know  basis  only. 
Manual  records  are  maintained  in 
locked  file  cabinets  imder  the  control  of 
authorized  personnel  during  working 
hours.  The  office  space  in  which  the  file 
cabinets  are  located  is  a  sensitive 
compartmented  information  faciUty 
which  is  protected  by  enhanced  security 
devices.  Access  is  controlled  by 
password  or  other  use  code  system.' 


N01001-3 

system  name:      I 

Naval  Reserve  Intelligence/Personnel 
File. 

SYSTEM  location: 

Office  of  Naval  Intelligence,  National 
Maritime  Intelligence  Center,  4251 
Suitland  Road.  Washington,  DC  20395- 
5720. 


CATEGORIES  OF  INOIVDUALS  COVERED  BY  THE 
SYSTEM: 

All  officers  and  enlisted  personnel  of 
the  Naval  Reserve  Intelligence  Program 
and  applicants  for  affiliation  with  the 
program.  1 

CATEQORIES  OF  RBCORDS  IN  THE  SYSTEM: 
Name,  Social  Security  Number, 
individual's  residence  history, 
education,  professional  qualifications, 
occupational  history,  foreign  country 
travel  and  knowledge,  foreign  language 
capabilities,  history  of  active  military 
duty  assignments  and  military 
promotions. 

AUTHORiry  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Security  Act  of  1947,  as 
amended;  5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  503,  Department 
of  the  Navy;  10  U.S.C.  6011,  Navy 
Regulations;  44  U.S.C.  3101,  Records 
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Management  by  Federal  Agencies,  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  detennine  qualifications  for 
members  of  the  Naval  Reserve 
Intelligence  Program  and  to  provide  a 
personnel  management  device  for  career 
development  programs,  manpower  and 
personnel  requirements  for  program 
activities,  assignment  of  support 
projects  of  the  reserve  program  and 
mobilization  planning  requirements. 

ROUTWE  USES  OF  RECOROS  MAMTAMED  M  THE 
SYSTBI,  MCUIMNQ  CATEOOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCtES  AND  PRACTICES  R>R  STORMQ, 
RETRIEVmO.  ACCESSMQ,  RETAMMQ.  AND 
DBPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computerized  floppy/hard  disk; 
microform;  and  paper  records. 

retrievabiuty: 

Name,  Social  Security  Number,  or  any 
file  element. 

SAFEGUARDS: 

Access  provided  on  a  need  to  know 
basis  only.  Manual  records  are 
maintained  in  locked  file  cabinets  under 
the  control  of  authorized  personnel 
during  working  hours.  The  office  space 
in  which  the  file  cabinets  are  located  is 
a  sensitive  compartmented  information 
facility  which  is  protected  by  enhanced 
security  devices.  Access  is  controlled  by 
password  or  other  use  code  system. 

RETENTION  AND  disposal: 

Records  are  maintained  for  a  period  of 
five  years  after  last  data  filed  and  then 
destroyed. 

system  manaqer(s)  and  address: 

Director,  Office  of  Naval  Intelligence, 
National  Maritime  Intelligence  Center, 
4251  Suitland  Road,  Washington,  DC 
20395-5720. 

NOTnCATION  PROCBHJRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Office  of  Naval  Intelligence,  National 
Maritime  IntelUgence  Center,  4251 


Suitland  Road,  Washington,  DC  20395- 
5720. 

The  request  should  contain  the  fuU 
name  of  the  requester,  home  address, 
date  and  place  of  birth.  Persons 
submitting  written  requests  must 
properly  estabfish  their  identity  to  the 
satisfaction  of  the  Office  of  Naval 
IntelUgence.  This  can  be  accompUshed 
by  either  submitting  a  notarized 
signature  or  providing  an  imswom 
declaration  that  states,  'I  declare  under 
pwrjury  or  penalty  imder  the  laws  of  the 
United  States  of  America  that  the 
foregoing  is  true  and  correct.'  Attorneys 
or  other  persons  acting  on  behalf  of  a 
subject  of  a  record  must  provide  a 
notarized  authorization  from  the  subject 
of  the  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director,  Office 
of  Naval  Intelligence.  National  Maritime 
Intelligence  Center,  4251  Suitland  Road, 
Washington,  IX:  20395-5720. 

The  request  should  contain  the  full 
name  of  the  requester,  home  address 
and  date  and  place  of  birth.  Persons 
submitting  written  requests  must 
properly  establish  their  identity  to  the 
satisfaction  of  the  Office  of  Naval 
Intelligence.  This  can  be  accomplished 
by  either  submitting  a  notarized 
signatiu?e  or  providing  an  unsworn 
declaration  that  states,  'I  declare  imder 
perjury  or  penalty  under  the  laws  of  the 
United  States  of  America  that  the 
foregoing  is  true  and  correct.'  Attorneys 
or  other  persons  acting  on  behalf  of  a 
subject  of  a  record  must  provide  a 
notarized  authorization  from  the  subject 
of  the  record. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system      ^ 
manager. 

RECORD  SOURCE  CATEGORIES: 

Reserve  data  submitted  by  the 
individual  and  investigative  reports 
irom  the  Naval  Criminal  Investigative 
Service. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  98-5338  Filed  3-2-98;  8:45  am] 

BILUNQCOOE  5000-04  F 


DEPARTM0IT  OF  ENERGY 

Floodpiain  and  Wetlands  Involvement 
NotMcation  for  the  A-«l  Outfall 
Conatructad  Wedanda  Project  at  the 
Savannah  River  Site  (Sf^) 

agency:  Department  of  Energy  (DOE). 
ACnON:  Notice  of  floodpiain  and 
wetlands  involvement. 

SUMMARY:  DOE  proposes  to  construct 
and  operate  an  artificial  wetlands  to 
treat  effluent  from  the  A-01  outfall 
located  on  SRS.  The  A-01  effluent  has 
consistently  not  met  proposed  outfall 
limits  which  will  become  effective  on 
October  1, 1999.  £)OE  needs  to  reduce 
the  copper  and  chronic  toxicity  levels  in 
the  effluent  to  ensure  compUance  when 
these  proposed  outfall  limits  go  into 
effect.  It  has  been  determined  that  a 
subsurface  flow  wetlands  and  an 
associated  detention  basin  would 
adequately  treat  the  effluent  to  meet  the 
new  discharge  limits.  As  part  of  the 
proposed  project  activities,  a  new 
outfall  structure  would  be  constructed 
within  the  100-year  floodpiain  and 
wetlands  associated  with  Tim's  Branch, 
the  headwaters  stream  into  which  the 
treated  effluent  would  be  discharged. 
These  activities  would  necessitate 
temporary  construction  access, 
construction  of  the  new  outfall 
structure,  and  placement  of  riprap 
material  in  this  drainage  corridor.  In 
accordance  with  title  10  CFR  part  1022, 
DOE  will  prepare  a  floodpiain  and 
wetlands  assessment  and  will  perform 
this  proposed  action  in  a  manner  so  as 
to  avoid  or  minimize  potential  harm  to 
or  within  the  affected  floodpiain  or 
wetlands. 

DATES:  Comments  on  the  proposed 
action  due  on  or  before  March  18, 1998. 
ADDRESSES:  Comments  regarding  this 
assessment  should  be  addressed  to 
Andrew  R.  Grainger,  National 
Environmental  Policy  Act  (NEPA) 
Compliance  Officer,  Savannah  River 
Operations  Office,  Building  773-42A, 
Room  212,  Aiken,  South  Carolina 
29808.  The  fax/phone  number  is  (800) 
881-7292.  The  e-mail  address  is 
nepa@srs.gov. 

FOR  FURTHER  INFORMATION  ON  GB4ERAL 
FLOOOPUUN/WETLANDS  ENVIRONMENTAL 
REVIEW  REQUIREMENTS,  CONTACT:  Ms. 

Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Assistance  (EH-42), 
U.  S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Telephone  (202) 
586-4600  or  (800) 472-2756. 

A  location  map  showing  the  project 
sites  and  further  information  can  be 
obtained  from  the  Savannah  River 
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Operations  Office  (see  AOORESSES 
above). 

SUPPLEMEMTARY  INFORMATION:  The  recent 
issuance  of  the  revised  National 
Pollutant  EHscharge  Elimination  System 
(NPDES)  permit  for  SRS  by  the  South 
Carolina  Department  of  Health  and 
Environmental  Control  (SCDHEC) 
established  new  outfall  limits  for 
copper,  lead,  merciuy,  and  chronic 
toxicity  which  will  become  effective  on 
October  1, 1999.  Subsequent  to  SCDHEC 
issuing  the  revised  permit,  samples 
taken  at  the  A-01  outfall  have  resulted 
in  the  effluent  consistently  not  meeting 
the  new  1999  outfall  limits  for  copper 
and  chronic  toxicity.  DOE  needs  to 
implement  actions  to  reduce  these 
concentrations  prior  to  that  time  when 
the  new  outfell  limits  are  scheduled  to 
go  into  effect.  Extensive  research  has 
indicated  that  a  constructed  subsurface 
flow  wetlands  with  an  associated 
detention  basin  would  treat  these 
constituents  and  reduce  the 
concentrations  below  the  new  permit 
limits  before  the  effluent  reaches  the 
NPDES  compliance  sampling  point. 

The  proposed  action  entails  the 
construction,  and  operation  of  the 
following:  (1)  A  system  of  pipes  to 
collect  the  process  and  storm  water 
effluent  from  the  local  outfalls  (i.e.,  A- 
01,  A-03,  A-04,  A-05,  and  A-06).  (2)  a 
subsurface  flow  wetlands/detention 
basin  complex  to  treat  the  effluent  from 
these  outfalls,  and  (3)  an  outfall  system 
to  discharge  the  treated  effluent  into 
Tim's  Branch,  the  previously- 
established  onsite  receiving  stream  for 
the  subject  outfalls.  The  A-01  sampling 
point  monitored  by  both  SRS  and 
SCDHEC  would  be  relocated  from  the 
current  location  to  the  new  outfall 
structure  prior  to  the  effluent  flow 
entering  the  waters  of  the  State. 

Construction  of  the  collection 
pipeline  and  subsurface  flow  wetlands/ 
detention  basin  complex  would  involve 
the  siting  and  implementation  of  these 
project  components  in  upland  areas 
above  the  floodplain  and  wetlands  areas 
associated  with  Tim's  Branch.  These 
upland  sites  are  currently  occupied  by 
either  planted  pine  forest  or  previously- 
developed  area  (e.g.,  graveled  parking 
lots).  The  pine  forest,  dominated  by  a 
mature  overstory  of  longleaf  pine  [Pinus 
palustris),  has  been  managed  by  the  U.S. 
Forest  Service  over  the  past  four 
decades  for  timber  production  purposes 
only.  Best  management  practices  (e.g., 
placement  of  silt  fences)  would  be 
employed  during  construction  activities 
associated  with  this  portion  of  the 
proposed  action  to  ensure  there  is  no 
deposition  of  erosional  material  or 


sediment  into  the  downslope  wetland 
areas. 

Construction  of  the  new  outfall 
discharging  into  Tim's  Branch  would 
entail  placement  of  an  outflow  pipe 
from  the  wetlands/basin  complex, 
construction  of  an  outfall  structure  on 
the  margin  of  the  stream  channel,  and 
placement  of  riprap  within  the 
streambed  itself  to  prevent  erosion  and 
scouring  by  the  discharged  effluent.  The 
location  of  the  proposed  new  outfall 
would  be  on  the  south  side  of  the  Tim's 
Branch  stream  corridor.  The  width  of 
wetland  area  within  that  portion  of  the 
stream  corridor  is  approximately  two  to 
four  meters.  The  stream  channel  is 
deeply  cut  into  the  bottomland  and  the 
streambed  is  situated  approximately  one 
to  two  meters  below  the  grade  of  the 
surroimding  forest  floor.  These  wetlands 
are  characterized  by  a  headwaters 
drainage  habitat  dominated  by  an 
overstory  of  sweetgiun  {Liquidambar 
styraciflua),  water  oak  (Queirus  nigra), 
and  hickory  (Carya  spp.).  Hydrology  is 
provided  through  effluent  from  the  local 
NPDES  outfalls  and  storm  water  runoff 
from  the  surrounding  higher  elevation 
lands.  The  soils  within  the  stream 
channel  appear  to  be  largely  erosional 
sediment  in  composition.  The  project 
activities  to  be  located  immediately  on 
the  south  side  of  Tim's  Branch  and 
within  the  streambed  itself  are  also 
located  within  the  100-year  floodplain. 
Proceeding  with  this  proposed  action 
will  require  authorization  by  the  U.S. 
Army  Corps  of  Engineers  under  a  Clean 
Water  Act  Section  404  nationwide 
permit. 

A  number  of  mitigation  activities 
would  be  implemented  to  minimize 
potential  impacts  to  the  floodplain  and 
wetlands.  Operation  of  construction 
equipment  in  the  wetland  and 
floodplain  areas  would  be  minimized. 
Silt  fences  and  other  erosion  control 
structures  as  needed  would  be  installed 
to  ensure  there  is  no  deposition  in  the 
downslope  wetland  areas.  Minimal 
wetland  acreage  (i.e.,  less  than  0.3  acres) 
would  be  impacted  as  a  result  of  fill 
associated  with  the  aforementioned 
outfall  structure  and  placement  of 
riprap  material  in  the  streambed. 

Additionally,  an  erosion  control  plan 
would  be  developed  so  that  the 
proposed  action  complies  with 
applicable  State  and  local  floodplain 
protection  standards  and  further  to 
ensure  that  no  additional  impacts  to 
wetlands  will  occur  due  to  erosion  and 
sedimentation.  Best  management 
practices  would  be  employed  during 
construction  and  maintenance  activities 
associated  with  this  proposed  action. 

In  accordance  with  EKjE  regulations 
for  compliance  with  floodplain  and 


wetland  enviromnental  review 
requirements  (title  10  CFR  Part  1022), 
DOE  will  prepare  a  floodplain  and 
wetlands  assessment  for  this  proposed 
DOE  action.  The  assessment  will  be 
included  in  the  enviroimiental 
assessment  (EA)  being  prepared  for  the 
proposed  action  in  accordance  with  the 
requirements  of  NEPA.  A  floodplain 
statement  of  findings  will  be  included 
in  any  finding  of  no  significant  impact 
that  is  issued  following  the  completion 
of  the  EA  or  may  be  issued  separately. 

Issued  in  Aiken,  SC,  on  February  19, 1998. 
Lowell  E.  Tripp, 

Director.  Engineering  and  Analysis  Division, 
Savannah  River  Operations  Office. 
(FR  Doc.  98-5422  Filed  3-2-98;  8:45  am] 
BiUJNQCOOE  WW  15  P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-40»-«11] 

CNQ  Transmission  Corporation;  Notice 
of  Tariff  Compliance  Rling 

February  25, 1998. 

Take  notice  that  on  February  20, 1998, 
CNG  Transmission  Corporation  (Q^G), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Second  Revised  Sheet  No.  3  7 A,  and 
the  revised  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  for  inclusion 
in  its  FERC  Gas  Tariff,  Original  Volvime 
No.  2A. 

CNG  requests  an  effective  date  of 
January  6, 1998  for  its  revised  tariff 
sheets. 

CNG  states  that  the  purpose  of  this 
filing  is  to  comJ)ly  with  two  directives 
of  the  Commission's  February  5  order  in 
the  captioned  proceeding:  to  reflect  an 
effective  date  of  January  6, 1998,  for 
Sheet  No.  37A,  and  to  file  revised  tariff 
sheets  effective  January  6, 1998,  that 
reflect  CNG's  proposed  rate  increase  on 
individual  X  rate  schedules  in  Voliune 
2  A  of  its  FERC  Gas  Tariff. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  all  parties  to  the  captioned 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  wrill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-5372  Filed  3-2-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP98-245-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

February  25, 1998. 

Take  notice  that  on  February  19, 1998, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-1046,  filed  in 
Docket  No.  CP98-245-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act,  for  permission  and 
approval  to  abandon  the  transportation 
and  exchange  service  with  Union  Light, 
Heat  and  Power  Company  (Union  Light) 
provided  under  rate  Schedule  X-33,  as 
revised,  and  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  referenced 
exchange  service  provides  for  the 
transportation  of  natural  gas  by  Union 
Light,  for  the  accoimt  of  Columbia,  to 
Cincirmati  Gas  &  Electric  Company 
(CG&E)  at  multiple  delivery  points  in 
Hamilton  County,  Ohio.  Columbia  states 
that  it  no  longer  delivers  natural  gas  to 
CG&E  in  Ohio  and  instead  deUvers 
natural  gas  to  CB&E  in  Kentucky,  thus 
eliminating  the  need  for  the  Rate 
Schedule  X-33  agreement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
18, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandoiunent 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-5369  Filed  3-2-98;  8:45  am) 

BILUNG  CODE  SZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  CP98-238-000] 

Destin  Pipeline  Company,  LLC; 
Notice  of  Request  Under  Blanket 
Authorization 

February  25, 1998. 

Take  notice  that  on  February  17, 1998, 
Etestin  Pipeline  Company,  L.L.C. 
(Destin),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563,  filed  in  Docket 
No.  CP98-238-000  a  request  pursuant  to 
§§  157.205  and  157.208  of  the 
Commission's  Regulations  under  the 
Natiu-al  Gas  Act  (18  CFR  157.205, 
157.208)  for  authorization  to  construct, 
install  and  operate  a  lateral  pipeline  and 
appurtenant  facilities  to  accommodate 
the  transportation  of  natural  gas 
production  from  two  new  production 
platforms  to  be  located  in  Main  Pass 
Block  279  (Main  Pass  279  Platform)  and 
in  Main  Pass  Block  281  (Main  Pass  281 
Platform)  for  connection  into  Destin 's 
36-inch  mainline  system  at  its  Main 
Pass  260  Platform  for  ultimate  delivery 
to  downstream  pipeline 
interconnections  in  southern  and 
central  Mississippi,  imder  Destin 's 
blanket  certificate  issued  in  E)ocket  Nos. 
CP96-657-000  and  -001  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 


more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Destin  is  proposing  to 
construct,  install  and  operate  (i) 
Approximately  65,000  feet  of  24-inch- 
diameter  lateral  pipeline  from  Destin's 
,Main  Pass  260  Platform  to  a  sub-sea 
valve  near  the  Main  Pass  279  Platform, 
a  pig  receiver  to  be  installed  at  the  Main 
Pass  260  Platform,  and  sub-sea  valving 
to  be  installed  at  the  end  of  the  24-inch 
lateral  pipeline  in  Main  Pass  Block  279, 
all  in  Federal  Waters.  Gulf  of  Mexico; 
(ii)  approximately  1,000  feet  of  12-inch- 
diameter  tie-in  pipeUne  from  a  sub-sea 
tie-in  located  on  the  24-inch  lateral  near 
the  Main  Pass  279  Platform  to  the  Main 
Pass  279  Platform,  a  riser,  and  a  pig 
launcher  to  be  installed  at  the  Main  Pass 
279  Platform,  all  in  Federal  Waters.  Gulf 
of  Mexico;  (iii)  approximately  6.500  feet 
of  20-inch-diameter  tie-in  pipeline  from 
a  sub-sea  tie-in  located  on  the  24-inch 
lateral  in  Main  Pass  Block  280  to  the 
Main  Pass  281  Platform,  a  riser,  and  a 
pig  launcher  to  be  installed  at  the  Main 
Pass  281  Platform,  all  in  Federal  Waters, 
Gulf  of  Mexico;  and  (iv)  two  Receipt 
Points  located  on  the  Main  Pass  279  and 
the  Main  Pass  281  Platforms,  with 
measurement  facihties  to  be  installed  at 
both  Receipt  Points. 

Destin  states  that  the  proposed 
facilities  will  enable  it  to  receive 
additional  gas  supplies  fi-om  the  Eastern 
Gulf  of  Mexico  for  transportation  to 
dowmstream  markets  onshore  in 
Mississippi.  Destin  states  that  CNG 
Producing  Company,  majority  working 
interest  owrner  and  operator,  and  two 
smaller  working  interest  owners,  Walter 
Oil  &  Gas  Corporation  and  Sonat 
Exploration  GOM  Inc.,  have  requested 
transportation  services  on  Destin's 
system  for  their  production  from  leases 
in  Block  734  in  the  Viosca  Knoll  Area 
and  in  Blocks  279,  280.  281  and  284  in 
the  Main  Pass  Area.  East  Addition,  Gulf 
of  Mexico  (Committed  Leases).  Destin 
states  that  these  shippers  have  entered 
into  Reserve  Commitment  Agreements 
with  Destin  under  which  they  have 
dedicated  their  production  from  the 
Committed  Leases.  Destin  also  states 
that  the  shipp>ers  have  initially  agreed  to 
transport  up  to  230  MMcf  per  day  of 
production  from  the  Committed  Leases, 
and  that  such  production  will  be 
transported  through  the  proposed 
Lateral  Facilities  and  through  Destin's 
mainline  system  under  Destin's  Rate 
Schedule  FT-2. 

E)estin  estimates  the  cost  for  the 
construction  and  installation  of  the 
jurisdictional  facilities  to  be 
$14,990,068.  The  total  cost  of  the  project 
is  $18,990,068.  which  includes  a 
contribution  in  Aid  of  Construction  of 
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$4,000,000  to  be  made  by  Destln  for  a 
portion  of  the  cost  of  the  shippers' 
production  platform  which  Destin 
proposes  to  include  in  its  jurisdictional 
rate  base. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efliective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fiUng  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-5367  Filed  3-2-98;  8:45  am] 
MUJNO  COOC  1717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-12<M)17] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Refund  Report 

February  26, 1998. 

Take  notice  that  on  February  23, 1998, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  its  RP94-120 
Refund  Report. 

Koch  states  that  this  filing  is  in 
compliance  with  the  Commission's 
January  28,  1998  "Order  on  Remand", 
Docket  No.  RP94-120-016.  As  directed 
in  the  Order,  Koch  states  that  it 
tendered  refunds  on  February  9, 1998  to 
the  affected  parties  for  qualifying 
transactions. 

Koch  states  that  a  copy  of  the  report 
has  been  served  upon  aitected 
customers,  interested  state  commissions 
and  all  parties  designated  on  the  official 
service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 


be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boorgers, 

Acting  Secretary. 

IFR  Doc.  98-6445  Filed  3-2-98;  8:45  am] 

BiLUNQ  CODE  STIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-246-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

February  25. 1998. 

Take  notice  that  on  February  20,  1998, 
NorAm  Gas  Transmission  Company 
(NGT),  1111  Louisiana  Street,  Houston, 
Texas  77210,  filed  in  Docket  No.  CP98- 
246-000  a  request  piu^uant  to  Sections 
157.205  and  157.211  of  the 
Commission's  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  under  NorAm's  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001  for 
authorization  to  construct  and  operate 
certain  facilities  in  Arkansas,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

NGT  specifically  requests  authority  to 
install  a  2-inch  tap  and  4-inch  meter 
station  on  NGT's  Line  KM-12  in  Union 
County,  Arkansas.  NGT  states  that  the 
meter  station  is  being  constructed  to 
provide  service  to  Arkla,  a  division  of 
NorAm  Energy  Corporation  (Arkla). 
NGT  states  that  the  estimated  volumes 
for  delivery  through  these  facilities  are 
approximately  100,000  MMBtu  of 
natural  gas  annually  and  1,200  MMBtu 
of  natural  gas  on  a  peak  day.  The 
estimate  cost  of  the  faciHties  is  $7,859 
and  Arkla  would  reimbiu^e  NGT  for 
$7,223. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  (rf  the  Regulations  under  the 
Natiu-al  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day,  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 


for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Watoon,  Jr., 

Acting  Secretary. 

IFR  Doc.  98-5370  Filed  3-2-98;  8:45  ami 

BILUNQ  CODE  a717>«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-234-000] 

Northern  Natiaral  Gas  Company;  Notice 
of  Application 

February  25, 1998. 

Take  notice  that  on  February  13, 1998, 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP98-234-000  an  application 
pursuant  to  Section  7(b)  of  the  Natiiral 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  thereimder 
(18  CFR  157.7  and  157.18),  requesting 
permission  and  approval  to  abandon*,  by 
sale  to  Westar  Transmission  Company 
(Wester),  and  American  Gathering,  L.P. 
(AG)  certain  compression,  pipeline  and 
receipt  and  delivery  point  facilities, 
with  appurtenances,  located  in  Texas 
and  certain  services  rendered  thereby, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  stales  that  it  would  convey 
to  Westar  and  AG  facilities  consisting  of 
15  compressor  units  at  four  compressor 
stations  totaUng  6,995  hp  and  about  72 
miles  of  pipeUhe,  two  to  24  inches  in 
diameter,  all  receipt  and  delivery  points 
located  along  the  length  of  the  Une,  and 
all  other  related  facilities.  Specifically, 
Northern  proposes  to  abandon  by  sale  to 
Westar  all  facilities  on  the  discharge 
side  of  the  Cargray  Processing  Plant  to 
the  inlet  of  its  Spearman  compressor 
station  an  abandon  by  sale  to  AG  all 
facilities  on  the  simction  side  of  the 
Cargray  Processing  Plant.  It  is  stated  that 
the  facilities  will  be  conveyed  for 
$2,446,690  at  closing. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
18, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
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be  considered  by  it  in  detennining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  in 
accordance  with  the  Commission's 
Rules. 

Take  hirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiual  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
protest  or  motion  to  intervene  is  filed 
within  the  time  required  herein.  At  that 
time,  the  Commission,  on  its  own 
review  of  the  matter,  will  determine 
whether  granting  the  Abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 

(FR  Doc.  98-5365  Filed  3-2-98;  8:45  am) 
BILUNQ  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  ER98-056-000] 

Northern  States  Power  Company 
(Minnesota)  and  Northern  States 
Power  Company  (Wisconsin);  Notice  of 
Filing 

February  25. 1998. 

Take  notice  that  on  February  6, 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  an  amendment  to  its 
filing  of  an  amendment  to  its  fiUng  of  a 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
the  City  of  Medford,  Wisconsin-Medford 
Electric  Utility. 

NSP  is  in  response  to  the 
Commission's  deficiency  letter  dated 
January  9, 1998.  NSP  is  requesting  that 
the  filed  Firm  Point-to-Point 
Transmission  Service  Agreement,  as 
corrected  by  this  filing,  be  accepted  for 
filing  effective  January  1, 1998.  NSP 


requests  waiver  of  the  Commission's 
notice  requirements  in  order  for  the 
Agreement  to  be  accepted  for  filing  on 
the  date  requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  9, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-5364  Filed  3-2-98;  8:45  am] 

MLUNG  OWE  C7t7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER98-1 098-000] 

PP&L,  Inc.;  Notice  of  Filing 

February  24. 1998. 

Take  notice  that  on  January  26, 1998, 
PP&L,  Inc.,  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu^s  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  March  10,  1998.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-5361  Filed  3-2-98;  8:45  am) 

nUlNQ  CODE  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-613-001] 

Sea  Robin  Pipeline  Company;  Notica 
of  Proposed  Changes  to  FERC  Gas 
Tariff 

February  25, 1998. 

Take  notice  that  on  February  20, 1998, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  revised  Tariff  sheet, 
to  become  effective  March  23, 1998. 

First  Revised  Sheet  No.  130p 

On  December  22, 1997,  Sea  Robin 
filed  a  proforma  tariff  sheet  in 
conjunction  with  its  Initial  Comments  to 
the  Technical  Conference  held  on 
December  11, 1997,  in  this  proceeding. 
The  tariff  sheet  sets  forth  the  terms  and 
conditions  under  which  Sea  Robin 
proposed  to  implement  an  open  season 
for  firm  transportation  service  in  the 
event  of  a  scheduled  maintenance  event 
on  its  system.  The  Commission's 
February  17,  1998,  Order  approved  the 
proforma  tariff  sheet  with  one 
procedural  clarification.  Specifically, 
the  sheet  modifies  Section  4(g)(v)  of 
Rate  Schedule  FTS-2  of  Sea  Robin  s 
tariff  to  require  Sea  Robin  to  implement 
an  open  season  in  the  event  of  a 
scheduled  maintenance  event  that 
would  cause  a  limitation  of  mainline 
capacity  for  more  than  ten  (10)  days.  _ 
The  open  season  must  be  held  for  a 
minimum  period  of  48  hours,  and  the 
Commission's  February  17, 1998  Order 
required  that  at  least  24  hours  of  the  48- 
hour  period  be  held  during  a  business 
day. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding. 

Copies  of  this  fiUng  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-5373  Filed  3-2-98;  8:45  am] 

BILUNO  CODE  friT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oocltet  No.  RP9&-14(M)00] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

February  26, 1998. 

Take  notice  that  on  February  23, 1998. 
Tennessee  Gas  Pipehne  Company 
(Tennessee],  tendered  for  fiUng  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1.  Fifth  Revised  Sheet  No. 
405C.  Tennessee  requests  an  effective 
date  of  March  25, 1998. 

Tennessee  states  that  Fifth  Revised 
Sheet  No.  405C  proposes  a  new  tariff 
provision  that  would  allow  Tennessee 
under  certain  limited  circumstances  to 
reserve  existing  capacity,  or  capacity 
that  will  soon  become  available,  for 
expansion  projects. 

Tennessee  further  states  that  it  will 
post  on  its  EBB  that  it  is  reserving 
capacity  for  an  expansion  project  and 
identify  such  capacity  in  its  posting. 
Tennessee  will  only  reserve  capacity  for 
expansion  projects  for  which  an  open 
season  has  been  held  within  one  year  of 
the  date  that  Tennessee  posts  the 
capacity  as  reserved.  Tennessee  will 
make  the  reserved  capacity  available  for 
short-term  contracts  during  the  interim 
period  before  the  expansion  project  goes 
into  service. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  {>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergen, 
Acting  Secretary. 
(FR  Doc.  98-5446  Filed  3-2-98;  8:45  am] 

BnXMQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP98-239-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Certificate 
Application 

February  26. 1998. 

Take  notice  that  on  February  17, 1998, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern],  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  an 
application  pursuant  to  sections  7(b] 
and  7(c]  of  the  Natural  Gas  Act,  for 
authorization  to  abandon  (by  removal]  a 
portion  of  Texas  Eastern's  Line  No.  14, 
in  Orange  County,  Texas,  and  for  a 
certificate  authorizing  Texas  Eastern  to 
replace  that  pipeline  segment,  all  as 
more  fully  set  forth  in  the  application, 
which  is  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

Texas  Eastern  refers  to  its  pipeline 
replacement  project  as  its  Vidor  Project. 
The  Vidor  Project  calls  for  the 
replacement  of  approximately  1,365  feet 
of  Texas  Eastern's  30-inch,  Line  No.  14, 
in  Orange  County,  Texas,  and  the 
abandonment  (by  removal]  of  the 
existing  30-inch  pipehne  segment  to  be 
replaced,  as  a  safety  upgrade  of  that 
pipeline  segment  (from  Class  2  to  Class 
3  under  the  U.S.  Department  of 
Transportation's  regulations  49  CFR  Part 
192].  The  1,365-foot  pipeline  segment 
being  replaced  lies  between  MP  22.91 
and  MP  23.16  on  Line  No.  14.  The 
estimate^  total  capital  cost  of  the 
replacement  is  $924,000. 

Texas  Eastern  states  that  the 
replacement  pipeline  segment  will  not 
change  the  system's  maximum  daily 
design  capacity,  and  that  the  30-inch, 
replacement  pipeline  segment  will  have 
a  design  delivery  capacity  equivalent  to 
the  facilities  being  replaced.  Texas 
Eastern  also  states  that  the  Vidor  Project 
will  require  the  distiubance  of  3.53 
acres  of  land  (of  which  1.85  acres  will 
be  temporary  work  space),  that  the 
project  will  require  a  25-foot  offset  from 
the  existing  pipeline,  and  that  (as  a 
result]  Texas  Eastern  plans  to  acquire  a 
0.67-acre  strip  of  land  as  a  new 
permanent  right-of-way  and  relinquish 
the  corresponding  0.67-acre  strip  of  its 
existing  right-of-way. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
apphcation  should,  on  or  before  March 
19, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C,  20426,  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
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Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  tction  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding,  or 
to  participate  as  a  party  in  any  hearing 
therein,  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  intervenor.  An  intervenor  can 
file  for  rehearing  of  any  Commission 
order  and  can  petition  for  court  review 
of  any  such  order.  However,  an 
intervenor  must  submit  copies  of 
comments,  or  any  other  filing  it  makes 
with  the  Commission,  to  every  other 
intervenor  in  the  proceeding,  in 
addition  to  the  14  copies  it  must  file 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person  may  submit  two 
copies  of  comments  to  the  Secretary  of 
the  Commission.  Commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents  and 
will  be  able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  vtrill  not  be  required  to 
serve  copies  of  filed  dociunents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties,  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court.  The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  of  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
and  a  grant  of  the  requested  certificate 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
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intervene  is  timely  filed,  or  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Eastern  to  appear 
or  be  represented  at  the  hearing. 
David  P.  Boorgen, 
Acting  Secretary. 

(FR  Doc  98-5443  Piled  3-2-98;  8:45  am] 
BiuMQ  CODE  crir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-344-007] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  25. 1998. 

Take  notice  that  on  February  20, 1998, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  February  1, 
1998: 

First  Revised  Sheet  No.  IIC 
Ninth  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  13  A 

Texas  Gas  states  that  the  filing  seeks 
expeditious  approval  to  place  interim 
reduced  rates  into  effect  for  Rate 
Schedules  FSS,  ISS,  PAL.  and  EFT  on 
a  mouth-to-month  basis  pending 
continuation  of  settlement  negotiations. 
The  interim  reduced  rates  reflect  an 
agreement  in  principle  on  all  issues  in 
the  above-captioned  rate  proceeding, 
subject  to  continuing  settlement 
progress.  Interim  reduced  rates  are 
already  in  effect  for  Texas  Gas's  other 
Rate  Schedules. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions,  as 
well  as  all  parties  on  the  service  list  in 
Docket  No.  RP97-344. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  may  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  vtrill 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  pubUc  inspection. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-5371  Filed  3-2-98;  8:45  am] 

BNJJNQ  OOOE  czir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-236-000] 

Tranacontinentai  Gas  Pipe  Line 
Corporation;  Notice  of  >(ppiicatk>n  To 
AtMndon 

February  25, 1998. 

Take  notice  that  on  February  17, 1998, 
Transcontinental  Gas  Pipe  Line 
Corporation,  (Transco)  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  imder 
Section  7(b)  of  the  Natural  Gas  Act.  for 
authority  to  abandon  by  transfer  to 
WilUams  Gas  Processing-Gulf  Coast 
Company,  LP.  (WGP)  450.07  miles  of 
pipeline  in  Texas  which  comprise 
Transco's  Tilden-McMuUen  Gathering 
System  (TMGS).  The  faciUties  will  be 
transferred  to  WGP  at  a  net-book  value 
of  $24,809,376.  Transco's  request  is 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

transco's  1ts4G  is  located  in  Wharton. 
Jackson.  Victoria.  GoUad,  Bee,  Live  Oak. 
LaSalle,  Atascosa,  Frio.  San  Patricio 
Dewitt  and  McMuUen  Counties,  Texas. 
Specifically  Natural  proposes  to 
Transfer  to  WGP: 

1.  The  Tilden  Treating  Plant- Located 
in  central  McMuUen  County.  Texas.  The 
plant  consists  of  two  1.200-HP 
compressors. 

2.  Approximately  450.07  miles  of  2- 
inch  to  24-inch  pipeline. 

3.  Two  2500  HP  compressors  with  a 
total  horsepower  of  5,000. 

Transco  states  that  after 
abemdonment,  certain  receipt  points  on 
Transco's  master  receipt  point  list  will 
be  deleted.  Transco  states  further,  that 
affected  parties  have  been  notified. 
Transco  seeks  authority  to  remove  the 
points  from  the  affected  rate  schedules 
and  contracts  and  to  terminate  such 
services  or  the  portion  of  such  services 
affected  by  this  application. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
18. 1998.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natimd  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-5366  Filed  3-2-98;  8:45  am] 

nUMQ  COOE  •717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-184(MX)0] 

UtiliCorp  United  Inc.;  Notice  of  Filing 

February  24, 1998. 

Take  notice  that  on  February  12,  1998, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy-Colorado,  a  Service 
Agreement  imder  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  11,  with  American  Seethe  Power 
Service  Corporation.  The  Service 
Agreement  provides  for  the  sale  of  - 
capacity  and  energy  by  WestPlains 
Energy-Colorado  to  American  Electric 
Power  Service  Corporation  pursuant  to 
the  tariff. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
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American  Electric  Power  Service 
Corporation. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  eH^ective 
in  accordance  with  its  terms. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Bling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  10, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 

(FR  Doc.  98-5362  Filed  3-2-98;  8:45  am] 
BNJJNO  oooE  arzir-oi-M 


DEPARTMENT  OF  ENERGY 

Factorai  Energy  Regulatory 
Commlaalon 

[DoclMt  No.  ER96-1841-000] 
UtiliCorp  United  Inc.;  Notice  of  Filing 

February  24, 1998. 

Take  notice  that  on  February  12. 1998, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  10,  with  American  Electric  Power 
Service  Corporation.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  Missouri  Public 
Service  to  American  Electric  Power 
Service  Corporation  pursuant  to  the 
tariff. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
American  Electric  Power  Service 
Corporation. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rul6  211  and 
214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  18  GFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  10, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Botrgera, 
Acting  Secntary. 
(FR  Doc.  98-5363  Filed  3-2-98;  8:45  am] 

BILLING  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  SA98-6-000] 

Wenert  Trich;  Notice  of  Petition  for 
Adjuatment 

February  25, 1998. 

Take  notice  that  on  February  17,  1998, 
Wenert  Trich  (Trich),  filed  a  petition  for 
adjustment  imder  section  502(c)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA),» 
requesting: 

(1)  To  be  relieved  of  the  obligation  to 
make  Kansas  ad  valorem  tax  refunds  to 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  with  respect  to  his  interest 
in  six  Kansas  leases  and  the 
corresponding  (but  unspecified)  wells; 
and 

(2)  To  be  relieved  of  any  obligation  to 
make  such  refunds  on  belialf  of  the 
other  interest  owners  in  those  leases, 
otherwise  required  of  the  operator  by 
the  Commission's  September  10, 1997 
order  in  Docket  Nos.  GP97-3-000, 
GP97-4-000,  GP97-5-000.  and  RP97- 
369-000.2 

Trich's  petition  is  on  file  with  the 
Commission  and  open  to  the  pubUc 
inspectioa 

The  Commission's  September  10 
order  on  remand  firom  the  D.C.  Circuit 
Court  of  Appeals  ^  directed  first  sellers 
under  the  NGPA  to  make  Kansas  ad 
valorem  tax  refunds,  with  interest,  for 
the  period  from  1983  to  1988.  The 
Commission's  September  10  order  also 
provided  that  first  sellers  could,  with 
the  Commission's  prior  approval. 


'  15  U.S.C.  3142(c)  (1982). 

2  See  80  FERC  1 61.264  (1997):  order  denying 
reh'g  issued  January  28.  1998,  82  FERC  161,058 
(1998). 

^  Public  Service  Company  of  Colorado  v.  FEFC, 
91  F.3d  1478  (D.C.  1996),  cert,  denied.  Nos.  96-954 
and  96-1230  (65  U.S.L.W.  3751  and  3754.  May  12, 
1997)  (Public  Service). 


amortize  their  Kansas  ad  valorem  tax 
refunds  over  a  5-year  period,  although 
interest  would  continue  to  accrue  on 
any  outstanding  balance. 

Trich  states  that  he  is  a  retired,  former 
producer  that  has  not  operated  oil  and 
gas  wells  since  1989,  and  has  not  been 
engaged  in  gas  sales  since  that  time. 
Trich  also  states  that  the  six  Kansas 
leases  were  sold  for  salvage  in  1987  and 
1988.  Trich  adds  that  there  are  85  other 
working,  royaky,  and  overriding  royalty 
interest  owners  in  the  subject  leases. 
Trich  states  that  his  own  interest  in  the 
subject  leases  amounts  to  $2,473.40  of 
the  principal  identified  by  Panhandle, 
and  $5,181.25  of  the  interest.  Trich 
states  that  he  billed  the  individuals  and 
companies  that  were  interest  owners  in 
the  subject  leases,  and  has  since 
received  four  checks  totaling  $407.20. 
Trich  states  that  he  is  sending  those 
payments  to  Panhandle. 

Trich  asserts  that  he  has  made  a  good- 
faith  effort  to  recover  the  refunds  owned 
by  the  other  working,  royalty  and 
overriding  royalty  interest  owners,  and 
requests  to  be  relieved:  (1)  Of  his 
obUgation  to  make  Kansas  ad  valorem 
tax  refunds  to  Panhandle;  and  (2)  the 
obligation  to  make  such  refunds  on 
behalf  of  the  other  working,  royalty,  and 
overriding  royalty  interest  owners,  on 
the  basis  that  paying  the  refunds  would 
cause  him  a  special  hardship. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  pubUcation  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214,  385.211, 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-5374  Filed  3-2-98;  8:45  am) 
BILUNQ  CODE  6717-01-M 


JMI 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Doctot  No.  CP«8-244-00(q 

Willlama  Qaa  PIpellnea  Central,  Inc.; 
Notice  of  Requeat  Under  Blanket 
Authorization 

February  26, 1998. 

Take  notice  that  on  February  19, 1998, 
Williams  Gas  Pipelines  Central.  Inc. 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP9&-244-000  a  request  pursuant  to 
Sections  157.205. 157.208, 157.212,  and 
157.216,  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.208, 157.212, 
157.216)  for  authorization  (1)  to  replace 
and  relocate  the  Kansas  Gas  Service 
Company,  a  Division  of  ONEOK,  hic. 
(Kansas  Gas),  Whispering  Hills  town 
border  meter  setting  and  appurtenant 
facilities  and  (2)  to  abandon  by  reclaim 
the  Kansas  Gas  Monticello  West  town 
border  meter  setting  and  appurtenant 
facilities  and  transfer  the  volmne 
associated  with  Monticello  West  to  the 
new  Whispering  Hills  town  border 
meter  setting,  all  in  Johnson  County, 
Kansas  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-479-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  connected  the  storage  line 
serving  Whispering  Hills  to  the  Bonner 
Springs  10-inch  pipeline  pursuant  to  the 
notice  filed  in  Docket  No.  CP97-608- 
000.  However,  the  proposed  line  to 
connect  the  Monticello  West  town 
border  was  not  constructed. 

Williams  will  connect  the  proposed 
new  town  border  setting  to  both  the 
Bonner  Springs  10-inch  Hne  and  the 
Craig  storage  field  20-inch  line.  The  new 
town  border  setting  will  initially  be 
served  from  the  10-inch  Bonner  Springs 
line  since  the  20-inch  Craig  storage  line 
is  being  used  to  complete  withdrawal  of 
gas  fi-om  the  Craig  storage  field. 
Williams  cannot  begin  withdrawing  gas 
from  the  north  end  of  the  storage  field 
until  the  proposed  abandonment  and 
replacement  of  the  town  border  settings 
has  been  completed.  After  the  storage 
field  is  depleted,  the  Bonner  Springs  10- 
inch  line  will  be  conveyed  to  Kansas 
Gas  as  contemplated  in  the  Craig  storage 
field  abandonment  filing,  and  the  new 
Whispering  Hills  town  border  setting 
will  be  served  from  the  Craig  20-inch 
line  which  WiUiams  will  retain. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 


the  instant  notice  by  the  Commission, 
file  pxirsuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Acting  Secretary. 

|FR  Doc.  98-5444  Filed  3-2-98;  8:45  am] 
NUMQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Docket  No.  CP9a-242-000] 

Williams  Gas  Processing-Gulf  Coast 
Company,  L.P.;  Notice  of  Petition  for 
Declaratory  Order 

February  25, 1998. 

Take  notice  that,  on  February  17, 
1998,  Williams  Gas  Processing-Gulf 
Coast  Company,  L.P.  (WGP),  P.O.  Box 
1396,  Houston,  Texas  77251,  filed  a 
petition  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207).  WGP 
requests  a  declaratory  order  stating  that 
its  acquisition  of  the  Tilden-McMullen 
Gathering  System  (TMGS),  currently 
owned  by  Transcontinental  Gas  Pipe 
Line  Corporation  (Transco),  will  not 
subject  WGP  to  the  jurisdiction  of  the 
Commission.  All  of  this  is  more  fully  set 
forth  in  the  application,  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

This  petition  is  a  companion  to 
Transco's  concurrent  application  in 
Docket  No.  CP98-236-O00,  to  abandon 
the  TMGS  by  transfer  to  WGP.  WGP  is 
a  limited  partnership  formed  for  the 
purpose  of  acquiring  and  operating 
gathering  and  processing  facilities.  WGP 
is  wholly  owned  by  Williams  Field 
Services  Group,  Inc.,  which  in  turn,  is 
a  wholly-owned  subsidiary  of  The 
Williams  Companies,  Inc.  WGP  is  also 
an  affiliate  of  Transco,  which  is  a 
subsidiary  of  the  Williams  Companies, 
Inc. 

WGP  and  Transco  have  entered  into  a 
Transfer  Agreement  under  which 
Transco  will  transfer  its  TMGS 


gathering  facilities  to  WGP.  WGP  states 
that  after  the  transfer,  }NGP  will  provide 
gathering  and  treating  services  on  the 
TMGS  Gathering  system.  WGP  states 
further  that  it  has  executed  post- 
abandonment  gathering  agreements  with 
two  of  the  current  shippers,  and  intends 
to  negotiate  with  all  existing  shippers. 

The  TMGS  is  located  in  Wharton, 
Jaclcson,  Victoria,  GoUad,  Bee,  Live  Oak. 
La  Salle,  Atascosa,  Frio,  San  Patricio. 
Dewitt  and  McMullen  Counties,  Texas. 
The  facilities  comprising  the  TMGS 
include  a  Treating  Plant  in  McMullen 
County,  Texas,  an  450.21  miles  of  2- 
inch  to  24-inch  pipeline. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before  March 
18, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  service  to  make  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  WGP  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  98-5368  Filed  3-2-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Doeint  No.  CP98-168-000] 

Williams  Natural  Qas  Company;  Notice 
of  Intent  to  Prepare  an  Environmental 
Aaaeasment  for  ttie  Propoaed  Pampa 
pipeline  Abandonment  Project  and 
Request  for  Comments  on 
Environmental  Issues 

February  25, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  abandonment  of  facilities,  about 
126.1  miles  of  various  diameter 
pipeline,  meter  stations,  and  a 
compressor  station,  proposed  in  the 
Pampa  Pipeline  Abandonment  Project.* 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

Summary  of  the  Proposed  Proiect 

Williams  Natural  Gas  Company 
(Williams)  proposes  to  abandon  by  sale 
to  CPI  Pipe  and  Tube,  Inc.  (CPI)  about 
126.1  miles  of  12-,  16-,  and  20-inch- 
diameter  pipeline,  meter  stations,  and 
appurtenant  facilities  on  its  Pampa 
pipeline  system  in  Hemphill  County, 
Texas  and  Ellis,  Woodward,  and  Woods 
Coimties,  Oklahoma.  CPI,  in  turn, 
proposes  to  reclaim  for  salvage  about 
114.3  miles  of  20-inch-diameter 
pipeline,  about  0.7  mile  of  16-inch- 
diameter  pipeline,  and  about  0.5  mile  of 
12-inch-diameter  pipeline,  and  to 
abandon  in  place  about  6.9  miles  of  20- 
inch-diameter,  about  0.2  mile  of  16- 
inch-diameter  pipeline,  and  about  3.5 
miles  of  12-inch-diameter  pipeline.  The 
meter  stations  along  the  pipeline  route 
would  be  reclaimed  with  the  pipeline. 

The  pipeline  would  be  abandoned  in 
place  at  roa'd  and  railroad  crossings,  all 
waterbody  and  wetland  crossings,  and 
any  other  environmentally  sensitive 
locations.  In  addition,  Williams  would 
abandon  in  place  the  Higgins 
Compressor  Station  in  Hemphill 
Country,  Texas. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^  If  you  are 


'  Williams  Natural  Gas  Company's  application 
was  filed  with  the  Commission  under  Section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street. 


interested  in  obtaining  procedural 
information,  please  write  to  the 
Secretary  of  the  Commission. 

Land  Requirements  for  Abandonment 
by  Removal 

The  ciurent  permanent  right-of-way 
width  is  66  feet.  No  additional  right-of- 
way  would  be  required  by  CPI  to 
remove  and  salvage  the  pipeline. 
Removal  of  the  proposed  facilities 
would  require  about  924  acres  of  land. 
Upon  completion  of  the  removal  project 
the  current  permanent  right-of-way 
would  no  longer  be  required  and  the 
land  would  be  restored  and  allowed  to 
revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
abandonment  of  the  proposed  project 
under  these  general  headings. 

•  geology  and  soils 

•  water  resources  and  wetlands 

•  vegetation  and  wildlife 

•  endartgered  and  threatened  species 

•  land  use 

•  cultural  resources 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 


N.E..  Washington.  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


JMI 


landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Enviromnental 
Issues 

We  have  already  identified  at  least 
two  issues  that  we  think  deserve 
attention  based  on  a  prellnunary  review 
of  the  proposed  facilities  and  the 
environmental  information  provided  by 
WilUams.  These  issues  may  be  changed 
based  on  your  comments  and  our 
analysis. 

•  The  project  crosses  potential  lesser 
prairie-chicken  habitat  (Texas  species  of 
concern)  along  the  route. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  tiie  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensiu«  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  St..  NE.,  Room  lA, 
Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CP98-168- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  30, 1998. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  rig^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  your  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 
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The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to  have 
your  environmental  conunents  considered. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-5360  Filed  3-2-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Expanded  Use  of  the  Doclcet 
Prefix  "IS"  for  Oil  Pipeline  Filings  and 
Availability  of  Information 

February  25. 1998. 

Take  notice  that  on  March  1, 1998,  the 
Federal  Energy  Regulatory  Commission 
will  cease  using  the  oil  pipeline  docket 
prefix  "OT"  and  instead  will  use  an 
"IS"  docket  prefix. 

The  Commission  receives  tarifl^  filings 
and  related  materials  from  jiunsdictional 
oil  pipeline  companies  pursuant  to  the 
requirements  of  18  CFR  Parts  340,  341, 
342,  343,  344,  346,  and  348.  Filings 
previously  given  an  "OT"  docket  prefix 
will  now  be  assigned  an  "IS"  prefix. 
The  "IS"  docket  prefix  has  been  used 
for  oil  pipeline  filings  which  vrere  likely 
to  reqtiire  formal  action.  Now  this  prefix 
will  also  be  assigned  to  and  designate 
the  more  routine,  non-controversial,  oil 
pipeline  filings.  Future  use  of  the  "OT" 
docket  prefix  will  terminate  upon 
institution  of  this  poUcy. 

The  format  of  the  "IS"  docket  prefix 
will  remain  unchanged.  The  "IS"  prefix 
will  be  followed  by  the  last  two  digits 
of  the  fiscal  year  in  which  the  filing  is 
received  at  the  Commission,  and  a 
nvunber  assigned  in  niunerical  sequence 
beginning  with  "1"  at  the  start  of  each 
fiscal  year. 

Also,  as  part  of  the  Commission's 
continuing  effort  to  provide  easier 
access  to  its  information,  future  oil 
pipeline  filings  will  be  available 
through  the  Commission's  Records  and 
Information  Management  System. 

This  notice  is  issued  for  the 
information  and  aid  of  jurisdictional 
companies,  the  pubfic  and  practitioners 
before  the  Commission  as  an 


explanation  of  the  docketing  prefix  used 
by  the  Commission. 
Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  98-5359  Filed  3-2-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6973-1] 

Agency  Information  Coilectfon 
Activities:  Sut>mission  for  OMB 
Review;  Comment  Request;  Revision— 
Application  for  Reference  and 
Equivalent  Mettiod  Determination 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compUance  with  the      ^ 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Application  for  Reference  and 
Equivalent  Method  E)etermination;  OMB 
Control  Number  2080-0005,  expiration 
date  May  31, 1998.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  559.06. 
SUPPt.BI«ENTARY  INFORMATION: 

Title:  Application  for  Reference  and 
Eqmvalent  Method  Determination  (OMB 
Control  No.  2080-0005);  EPA  ICR  No. 
0559.06,  expiring  May  31,  1998.  This  is 
a  request  for  a  revision  of  a  currently 
approved  collection. 

Abstract:  State  air  monitoring 
agencies  are  required  to  use  EPA- 
designated  reference  or  equivalent 
methods  in  their  air  monitoring 
networks  to  determine  compliance  with 
the  national  ambient  air  quality 
standards  (NAAQS).  A  manufacturer  or 
seller  of  an  air  monitoring  method  (more 
specifically,  an  air  monitoring  sampler 
or  analyzer  that  is  the  basis  of  the 
method)  which  seeks  EPA  designation 
of  the  method  must  carry  out  prescribed 
tests  of  the  method.  The  test  results 
along  with  other  information  must  then 


be  submitted  to  the  EPA  in  the  form  of 
an  application  for  a  reference  or 
equivalent  method  determination  in 
accordance  with  40  CFR  part  53.  TTie 
EPA  uses  this  information  to  determine 
whether  the  particular  method  should 
be  designated  as  either  a  reference  or 
equivalent  method.  After  designation  of 
a  method,  the  appHcant  must  also 
maintain  records  of  the  names  and 
mailing  addresses  of  all  ultimate 
purchasers  of  all  analyzers  or  samplers 
sold  as  designated  methods  imder  the 
method  designation.  Following 
designation  of  a  method  for  PM2J,  the 
apphcant  must  also  maintain  its 
manufacturing  facility  as  a  ISO  0991- 
registered  faciUty  and  annually  submit  a 
checklist  signed  by  an  ISO-certified 
auditor  to  verify  adherence  to  specific 
quality  assurance  requirements  in  the 
manufacture  of  the  samplers  or 
analyzers  sold  as  part  of  a  designated 
method.  Responses  to  the  collection  of 
information  are  voluntary  but  are 
required  to  obtain  the  benefit  of  EPA- 
designation  of  a  method  or  product  as 
a  reference  or  equivalent  method  (40 
CFR  part  53).  Submission  of  information 
that  is  claimed  by  the  applicant  to  be 
confidential  business  information  may 
be  necessary  to  make  a  reference  or 
equivalent  method  determination.  The 
confidentiaUty  of  any  submitted 
information  identified  as  such  will  be 
protected  in  full  accordance  with  40 
CFR  part  53.15  and  all  applicable 
provisions  of  40  CFR  p)art  2. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vahd  OMB 
control  nvunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  fisted 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soUciting  comments  on  this  collection 
of  information  was  published  on  10/07/ 
97  (62  FR  52333);  no  comments  were 
received. 

Burden  Statement:  The  annual  pubUc 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1,129  hours  per 
response,  although  individual  burdens 
may  vary  substantially  fittm  that 
average.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utiUze 
technology  and  systems  for  the  purposes 
of  collecting,  vahdating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
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existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources, 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  For- 
profit  businesses.  State  and  Local 
Governments. 

Estimated  Number  of  Respondents: 
Six  (6)  per  year. 

Frequency  of  Response:  As  needed, 
per  application. 

Estimated  Total  Annual  Hour  Burden: 
6,772  hours. 

Estimated  Total  Annualized  Cost 
fiurde/i;  $125,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acoiracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  following  addresses. 
Please  refer  to  EPA-ICR  No.  0559.06 
and  0MB  Control  No.  2080-0005  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street.  SW,  Washington.  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW, 

Washington,  DC  20503. 

Dated:  February  25, 1998. 
JoMph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  98-5414  Filed  3-2-98:  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6W72-8] 

Elactric  Utility  Hazardous  Air  Pollutant 
Study  Rnal  Report  to  Congress 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Docimient 

Availability. 

summary:  The  Final  Report  to  Congress 
on  the  EPA's  Electric  Utility  Hazardous 
Air  Pollutant  Study  (hereafter  "Final 
Report")  has  been  completed.  This  Final 
Report  was  prepared  by  the  EPA  in 
response  to  section  112(n)(l)(A)  of  the 
Clean  Air  Act  as  amended  in  1990 
(hereafter  "the  Act"),  which  required 
the  EPA  to  submit  to  Congress  the 
results  of  a  study  of  emissions  of 


hazardous  air  pollutants  (HAPs)  from 
electric  utility  steam  generating  units 
(utilities)  and  on  the  hazards  to  public 
health  reasonably  anticipated  to  occur 
as  a  result  of  these  emissions.  Congress 
directed  that  the  report  describe 
alternative  control  strategies  for  HAP 
emissions  which  may  warrant 
regulation. 

DATES:  The  Final  Report  was 
transmitted  to  the  Congress  on  February 
24,  1998. 

addresses:  Copies  of  the  Final  Report 
will  be  available  from  PubUc  Docket  No. 
A-92-55  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  401  M  Street,  S.W., 
Washington,  D.C.  20460.  The  docket  is 
located  at  the  above  address  in  room  M- 
1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday.  The 
Final  Report  (docket  entry  A-92-55, 1- 

A- )  is  available  for  review  in  the 

docket  center  or  copies  may  be  mailed 
on  request  from  the  Air  and  Radiation 
Docket  and  Information  Center  by 
calling  (202)  260-7548  or  -7549.  The 
FAX  number  for  the  Center  is  (202)  260- 
4000.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials.  The  final 
report  will  also  be  available  on  the 
Technology  Transfer  Network  (TTN) 
(see  below)  and  frtim  the  National 
Technical  Information  Service  (NTIS). 
The  NTIS  may  be  accessed  by  telephone 
at  (800)  553-6847  or  through  the 
Internet  at  "http://www.fedworld.gov/ 
ntis/ntishome.html. ' ' 

Docket 

Docket  No.  A-92-55,  containing 
supporting  information  used  in 
developing  the  Final  Report,  is  available 
for  public  inspection  and  copying  as 
noted  above.  The  docket  is  an  organized 
file  of  information  used  by  the  EPA  in 
the  development  of  this  Final  Report. 

Tedmology  Transfer  Network 

The  final  report  is  available 
electronictUy  on  the  TTN,  one  of  the 
EPA's  electronic  bulletin  boards.  The 
final  report  is  accessible  through  the 
Internet  at  "http://www.epa.gov/ 
airlinks." 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  specific  aspects 
of  this  study,  contact  Mr.  William 
Maxwell  [telephone  number  (919)  541- 
5430],  Combustion  Group,  Emission 
Standards  Division  (MD-13),  or  Mr. 
Chuck  French  [telephone  number  (919) 
541-0467),  Risk  and  Exposure 
Assessment  Group,  Air  Quality 
Strategies  and  Standards  Division  (MD- 
15),  U.S.  Environmental  Protection 


Agency,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION:  The  final 
report  provides  information  regarding 
the  emission,  fate,  and  transport  of 
HAPs  from  utilities.  The  primary 
components  of  the  report  are:  (1)  A 
description  of  the  industry;  (2)  an 
analysis  of  emissions  data;  (3)  an 
assessment  of  hazards  and  risks  due  to 
inhalation  exposures  to  67  HAPs;  (4) 
assessments  of  risks  due  to 
multipathway  (inhalation  plus  non- 
inhalation) e^qjosures  to  four  HAPs 
(radionuclides,  mercury,  arsenic,  and 
dioxins);  and  (5)  a  discussion  of 
alternative  control  strategies.  The 
assessment  for  mercury  in  the  report 
also  includes  a  description  of  emissions, 
deposition  estimates,  control 
technologies,  and  a  dispersion  and  fate 
modeling  assessment  which  includes 
predicted  levels  of  mercury  in  various 
media  (including  soil,  water,  and 
freshwater  fish)  based  on  modeling  from 
four  representative  utility  plants  using 
hypothetical  scenarios. 

Based  on  available  information  and 
current  analyses,  the  EPA  believes  that 
mercury  &t>m  coal-fired  utifities  is  the 
HAP  of  greatest  potential  concern  and 
merits  additional  research  and 
monitoring.  There  are  uncertainties 
regarding  the  extent  of  risks  due  to 
mercury  exposures  including  those  from 
utility  emissions.  Fiulher  research  and 
evaluation  are  needed  to  gain  a  better 
understanding  of  the  risks  and  impacts 
of  utiUty  merciuy  emissions.  In 
addition,  further  research  and 
evaluation  of  potential  control 
technologies  and  strategies  for  mercvuy 
are  needed. 

For  a  few  other  HAPs,  there  also  are 
still  some  remaining  potential  concerns 
and  uncertainties  that  may  need  further 
study.  First,  the  screening  multipathway 
assessments  for  dioxins  and  arsenic 
suggest  that  these  two  HAPs  are  of 
potential  concern  (primarily  from  coal- 
fired  plants);  however,  further 
evaluations  and  review  are  needed  to 
better  characterize  the  impacts  of 
dioxins  and  arsenic  emissions  bom 
utilities.  Second,  nickel  emissions  from 
oil-fired  utilities  are  of  potential 
concern,  but  significant  uncertainties 
still  exist  with  regards  to  the  nickel 
forms  emitted  from  utilities  and  the 
health  effects  of  those  various  forms. 
The  impacts  due  to  HAP  emissions  from 
gas-fired  utilities  are  negligible  based  on 
the  results  of  this  study;  therefore,  the 
EPA  feels  that  there  is  no  need  for 
further  evaluation  of  the  risks  of  HAP 
emissions  from  natural  gas-fired 
utilities. 
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Dated:  February  25. 1998. 
Richard  D.  Wilaon, 

Acting  Assistant,  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  98-5411  Filed  3-2-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

February  24, 1998. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
£iny  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
do^s  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  4, 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s],  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 
suppLByeiTARY  information: 

OMB  Approval  Number:  3060-0502. 


Title:  Section  73.1942,  Candidate 
rates. 

Form  dumber:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  11,518. 

Estimated  Time  Per  Response:  0.5 
hours  for  disclosure  of  lowest  unit 
charge;  20  hours  for  calculation  of 
lowest  imit  charge;  2  hoiu«  for  review 
of  records. 

Tota]  Annual  Burden:  650,767  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Cost  Per  Respondent:  N/A. 

Needs  and  Uses:  Section  315(b)  of  the 
Commimications  Act  directs  broadcast 
stations  to  charge  political  candidates 
the  "lowest  imit  charge  of  the  station" 
for  the  same  class  and  amount  of  time 
for  the  same  period,  during  the  45  days 
preceding  a  primary  or  runoff  election 
and  the  60  days  preceding  a  general  or 
special  election. 

Section  73.1942  requires  broadcast 
licensees  to  disclose  any  station 
practices  offered  to  commercial 
advertisers  that  enhance  the  value  of 
advertising  spots  and  different  classes  of 
time  (inunediately  preemptible, 
preemptible  with  notice,  fixed,  fire  sale, 
and  make  good).  Section  74.1942  also 
requires  licensees  to  calculate  the 
lowest  unit  charge.  Stations  are  also 
required  to  review  their  advertising 
records  throughout  the  election  period 
to  determine  whether  compliance  with 
this  section  requires  that  candidates 
receive  rebates  or  credits.  The 
disclosure  would  assure  candidates  that 
they  are  receiving  the  same  lowest  unit 
charge  as  other  advertisers. 

OMB  Approval  Number:  3060-0211. 

Title:  Section  73.1943,  Pohtical  file. 

Form  Number:  N/A- 

Type  of  Review:  Extension  of  a 
currejrt'ly  il^piuvud  cOlleolioii. 

Respondents:  Businesses  orother  for- 
profit. 

Number  of  Respondents:  15,817. 

Estimated  Time  Per  Response:  0.25 
hours  per  request  (each  station  is 
estimated  to  have  25  political  broadcasts 
per  year). 

Total  Annual  Burden:  98.856  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Cost  Per  Respondent:  N/A. 

Needs  and  Uses:  Section  73.1943 
requires  licensees  of  broadcast  stations 
to  keep  and  permit  public  inspection  of 
a  complete  record  (political  file)  of  all 
requests  for  broadcast  time  made  by  or 
on  behalf  of  candidates  for  pubUc  office, 
together  with  an  appropriate  notation 
showing  the  disposition  made  by  the 


licensee  of  such  request.  The  data  is 
used  by  the  public  to  assess  money 
expended  and  time  allotted  to  a  poUtical 
candidate  and  to  ensure  that  equal 
access  was  afforded  to  other  quaUfied 
candidates. 

OMB  Approval  No.:  3060-0788. 

Title:  IDTV  Showings/Interference 
Agreements. 

Form  No.:  FCC  301/FCC  340. 

Type  of  Review:  Extension  of 
ciirrently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  20. 

Estimated  Hours  Per  Response:  55 
hours  (5  hours  applicant;  60  hours 
advisory  committee). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  Undetermined. 

Estimated  Total  Annual  Burden:  100 
hours. 

Needs  and  Uses:  Section  V-D  of  the 
FCC  301/FCC  340  begins  with  a 
"Certification  Checklist."  This  checklist 
contains  a  series  of  questions  by  which 
applicants  may  certify  compliance  with 
key  processing  requirements.  The  first 
certification  requires  conformance  with 
the  DTV  Table  of  Allotments.  In  the 
Sixth  Report  and  Order  in  MM  Docket 
No.  87-268,  the  Commission  allowed 
flexibihty  for  DTV  facilities  to  be 
constructed  at  locations  within  five 
kilometers  of  the  reference  allotment 
sites  without  consideration  of  additional 
interference  to  analog  or  DTV  service, 
provided  the  DTV  service  does  not 
exceed  the  allotment  reference  height 
above  average  terrain  or  effective 
radiated  power.  In  order  for  the 
Commission  to  process  appUcations  that 
cannot  certify  affirmatively,  the  rules 
adopted  in  the  Sixth  Report  and  Order 
require  applicants  to  submit  a  technical 
showing  to  establish  that  their  proposed 
facilities  will  not  result  in  additional 
interference  to  TV  broadcast  and  DTV 
operations. 

■  Additionally,  in  the  Sixth  Report  and 
Order,  the  Commission  permitted 
broadcasters  to  agree  to  proposed  DTV 
facilities  that  do  not  conform  to  the 
initial  allotment  parameters,  even 
though  they  might  be  affected  by 
potential  new  interference.  The 
Commission  also  recognized  that 
industry  frequency  coordination  could 
help  to  facilitate  the  implementation  of 
the  UTV  service,  and  it  encouraged  the 
broadcast  industry  to  continue  their 
voluntary  coordination  efforts  through  a 
process  open  to  all  affected  parties.  In 
this  regard,  the  Commission  will 
consider  granting  appUcations  on  the 
basis  of  interference  agreements, 
including  agreements  obtained  through 
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the  coordination  process,  if  it  finds  that 
such  grants  will  serve  the  public 
interest.  These  agreements  must  be 
signed  by  all  parties  to  the  agreement. 
In  addition,  the  Commission  needs  the 
following  information  to  enable  such 
public  interest  determinations:  a  list  of 
parties  predicted  to  receive  additional 
interference  from  the  proposed  facility, 
a  showing  as  to  why  a  grant  based  on 
the  agreements  would  serve  the  public 
interest,  and  technical  studies  depicting 
the  additional  interference.  Applicants 
who  use  a  voluntary  coordination 
process  should  provide  the  name, 
address  and  telephone  number  of  the 
person  who  coordinated  studies  and  a 
description  of  how  the  coordination 
process  was  open  to  all  interested 
parties. 

The  technical  showings  and 
interference  agreements  will  be  used  by 
FCC  staff  to  determine  if  the  public 
interest  would  be  served  by  the  grant  of 
the  application  and  to  ensure  that  the 
proposed  facilities  will  not  result  in 
additional  interference. 

OMB  Approval  Number:  3060-0500. 

Title:  Section  76.607,  Resolution  of 
Complaints. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  11,365  cable 
television  systems. 

Estimated  Time  Per  Response:  1-26 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $56,825.  The 
annual  printing,  photocopying  and 
stationery  costs  associated  with  the 
disclosure  and  recordkeeping 
requirements  accounted  for  in  this 
collection  are  estimated  to  be  $5  per 
cable  system.  11,365  systems  x  $5  = 
$56,825. 

Total  Annual  Burden  to  Respondents: 
306,855  hours.  Based  on  Commission 
records,  there  are  approximately  11,365 
cable  television  systems  in  the  nation. 
The  average  biirden  for  cable  systems  to 
advise  subscribers  at  least  once  each 
calendar  year  of  the  procedures  for 
resolution  of  complaints  is  estimated  to 
be  one  hour  per  system.  This 
information  is  assiimed  to  be  easily 
disclosed  to  subscribers  as  part  of,  or 
attached  to,  monthly  billing  statements. 
11,365  systems  x  1  hoiir  =  11,365  hours. 
The  average  burden  for  cable  systems  to 
undergo  recordkeeping  procedures  for 
subscriber  complaints/resolutions  is 
estimated  to  be  no  more  than  .5  hours 
per  week,  or  26  hours  per  year.  11,365 
systems  x  26  hours  =  295,490  hoiirs. 
Il.365-f295.490  =  306.855  total  annual 
burden  hours. 


Needs  and  Uses:  On  March  4,  1992, 
the  Commission  adopted  a  Report  and 
Order.  FCC  92-61.  MM  Docket  Nos.  91- 
169  and  85-381  in  the  matter  of  cable 
television  technical  and  operational 
requirements.  This  rulemaking  added 
Section  76.607  to  the  Commission's 
rules.  Section  76.607  requires  cable 
system  operators  to  advise  subscribers  at 
least  once  each  calendar  year  of  the 
procedures  for  resolution  of  complaints 
about  the  quality  of  television  signals 
delivered.  Section  76.607  also  requires 
that  records  be  maintained  by  cable 
system  operators  on  all  such  subscriber 
complaint  and  resolution  of  complaints 
for  at  least  a  one-year  period.  The 
records  are  used  by  local  franchising 
authorities  to  assess  the  technical 
performance  of  cable  television  systems 
and  to  ensure  that  quality  service  is 
being  provided  to  subscribers. 

OMB  Approval  Number:  3060-0316. 

Title:  Section  76.305.  Records  to  be 
maintained  locally  by  cable  system 
operators  for  public  inspection. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  4,670  cable 
television  systems. 

Estimated  Time  Per  Response:  26 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $46,700.  The 
annual  printing,  photocopying  and 
stationery  costs  associated  with  the 
recordkeeping  requirements  accoimted 
for  in  this  collection  are  estimated  to  be 
$10  per  cable  system.  4,670  systems  x 
$10  =  $46,700. 

Total  Annual  Burden  to  Respondents: 
121,420  hours.  According  to  the 
National  Cable  Television  Association's 
Cable  Television  Developments 
pubUcation,  Fall  1997,  p.  11,  there  are 
an  estimated  10,943  cable  television 
systems  in  the  nation,  of  which 
approximately  4,670  serve  more  than 
1,000  subscribers.  The  average  burden 
for  each  cable  system  serving  more  than 
1 ,000  subscribers  to  comply  with 
Section  76.305  recordkeeping 
requirements  that  are  not  already 
accoimted  for  in  other  OMB  information 
collections  is  estimated  to  be  26  hours 
yearly.  This  estimate  is  based  on  FCC 
stafTs  knowledge  and  familiarity  with 
the  availability  of  the  data  required. 
4,670  cable  systems  x  26  hrs.  per  week 
=  121,420  hours. 

Needs  and  Uses:  Section  76.305 
requires  cable  television  systems  having 
1000  or  more  subscribers  to  maintain  a 
pubUc  inspection  file  containing  various 
records  in  accordance  with  the 


following  Sections  of  the  Commission's 
rules:  Section  76.207  (political  file); 
Section  76.221  (sponsorship 
identifications);  Section  76.79  (EEO 
records  available  for  public  inspection); 
Section  76.225(c)  (commercial  records 
for  children's  programming);  Section 
76.601(c)  (proof-of-performance  test 
data);  Section  76.601(e)  (signal  leakage 
logs  and  repair  records);  Section 
76.701(h)  (records  for  leased  access); 
and  records  kept  regarding  the  testing 
and  activation  of  Emergency  Alert 
Systems.  Many  of  the  recordkeeping 
requirements  hsted  have  OMB  approval 
under  separate  information  collection 
Control  Nimibers.  Specifically,  the 
recordkeeping  requirements  set  forth  in 
Section  76.207  are  approved  imder 
OMB  Control  Number  3060-0313.  The 
recordkeeping  requirements  set  forth  in 
Section  76.221  are  approved  under 
OMB  Control  Number  3060-0315.  The 
recordkeeping  requirements  set  forth  in 
Section  76.79  are  approved  under  OMB 
Control  Number  3060-0348.  The 
recordkeeping  requirements  set  forth  in 
Section  76.601(e)  are  approved  under 
OMB  Control  Number  3060-0332. 
Finally,  the  recordkeeping  requirements 
set  forth  in  Section  76.701(h)  no  longer 
exist  in  the  Code  of  Federal  Regulations. 
On  May  7, 1997,  the  Commission 
released  a  Memorandiun  Opinion  and 
Order  in  MM  Docket  No.  92-258,  FCC 
97-156,  which  amended  Section  76.701 
and  removed  subsection  (h).  This 
information  collection.  Control  Number 
3060-0316,  therefore  accounts  for  the 
remaining  recordkeeping  requirements 
set  forth  in  Section  76.305.  These 
records  are  used  by  Commission  staff  in 
field  inspections/investigations,  by  local 
public  officials  and  by  the  public  to 
assess  a  cable  television  system's 
performance  and  to  ensure  that  the 
system  is  in  compliance  with  all  of  the 
Commission's  applicable  rules  and 
regulations. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  98-5403  Filed  3-2-98;  8:45  am] 

BILUNG  CODE  e71t-01-(> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  bifonnation 
Collection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority;  Comments  Requested 

February  25. 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  «s  part  of  its  continuing 
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effort  to  reduce  paperwork  biirden 
invites  the  general  pubUc  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  vaUd  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  vaUd  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  May  4, 1998. 
ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commissions,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley®fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0331. 

Title:  Section  76.615(b),  Notification 
requirements. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  coUection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  1,200. 

Estimated  Time  Per  Response:  .5 
hours. 

Estimated  Cost  per  Respondent: 
$55,200,  calculated  as  follows:  Postage 
and  stationery  costs  are  estimated  to  $1 
per  notification.  (1,200  notifications  x 
$1  =  $1,200.)  Section  76.615(b) 
notifications  are  also  subject  to  an 
appUcation  fee,  pursuant  to  Section  8  of 
the  Communications  Act  of  1934,  as 
amended.  The  current  fee  is  $45  per 
notification.  (1,200  notifications  x  $45  = 
$54,000.  Total  costs  =  $1.200+$54,000  = 
$55,200.) 


Total  Annual  Burden:  600  hours. 
Section  76.615(b)  notifications  are  filed 
with  the  Commission  on  an  as-needed 
basis.  We  estimate  that  the  Commission 
currently  receives  approximately  1,200 
Section  76.615(b)  notifications  aimually. 
The  average  burden  on  each  licensee  is 
.5  hours  per  notification.  (1,200 
notifications  x  .5  =  600  hours.) 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  Uses:  Section  76.615(b) 
requires  that  cable  TV  system  operators 
notify  the  Commission  before 
transmitting  any  carrier  or  other  signal 
component  with  an  average  power  level 
across  a  25  KHz  bandwidth  in  any  160 
microsecond  time  period  equal  to  or 
greater  than  10-4  watts  at  any  point  in 
the  cable  distribution  system  on  any 
new  frequency  or  frequencies  in  the 
aeronautical  frequency  bands.  The 
notifications  are  used  by  Commission 
staff  to  locate  and  eliminate  harmful 
interference  as  it  occurs,  to  help  assure 
safe  operation  of  aeronautical  and 
marine  radio  services  and  to  minimize 
the  possibility  of  interference  to  these 
safety-of-life  services. 

Federal  Ck)mmunications  Conunission. 

Nfagalie  Roman  Sdas, 

Secretary. 

[FR  Doc.  98-5404  Filed  3-2-98;  8:45  am] 

BILUNG  OOOE  e712-«1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2258] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

February  26. 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
Usted  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  axe  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchase  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  March  18, 1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Rephes  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Implementation  of  the 
Telecommunications  Act  of  1996 
Amendment  of  Rules  Governing 
Procedures  to  Be  Followed  When 
Formal  Complaints  Are  Filed  Against 


Common  Carriers  (CC  Docket  No.  96- 
238). 

Number  of  Petitions  Filed:  4. 

Subject:  Revision  of  the  Commission's 
Rules  to  Ensure  Compatibility  with 
Enhanced  911  Emergency  Calling 
Systems  (CC  Docket  No.  94-102). 

Number  of  Petitions  Filed:  2. 

Subject:  In  the  Matter  of  Part  90  and 
88  to  Revise  the  Private  Land  Mobile 
Radio  Services  and  Modify  the  Policies 
Governing  Them  and  Examination  of 
Exclusivity  and  Frequency  Assignments 
Policies  of  the  Private  Land  Mobile 
Services  (PR  Docket  No.  92-235). 

Number  of  Petitions  Filed:  1. 
Federal  Communications  Conunission. 
Magalie  Roman  Salas, 
Acting  Secretary. 

[FR  Doc.  98-5405  Filed  3-2-98;  8:45  am) 
BHJJNQ  CODE  1712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1195-DR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-1195-DR),  dated 
January  6. 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  February  20. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPt-EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  which  was  closed  effective 
January  14, 1998,  is  now  reopened  to 
allow  for  additional  damage  resulting 
from  continuing  severe  storms,  high 
winds,  tornadoes,  and  flooding.  The 
incident  period  for  tiiis  declared 
disaster  is  December  25, 1997.  and 
continuing. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
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Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Dennis  H.  Kwiatkowski, 

Deputy  Associate  Director,  Besponse  and 

Recovery  Directorate. 

[FR  Doc.  98-5431  Filed  3-2-98;  8:45  ami 

BILUNQ  CODE  t7M-n-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1204-DR] 

Florida;  Amendment  to  Notice  of  a 
Major  Diaaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1204-DR).  dated 
February  12,  1998.  and  related 
determinations. 

EFFECTIVE  DATE:  February  20,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
Public  Assistance  in  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  12,  1998: 

Broward,  Dade  and  Monroe  Counties  for 
Public  Assistance  (already  designated  for 
Individual  Assistance). 

(The  following  Catalog  of  Federal  Domestic 

Assistance  Numbers  (CFDA)  are  to  be  used 

for  reporting  and  drawing  funds:  83.537, 

Community  Disaster  Loans;  83.538,  Cora 

Brown  Fund  Program;  83.539,  Crisis 

Counseling;  83.540,  Disaster  Legal  Services 

Program;  83.541,  Disaster  Unemployment 

Assistance  (DUA);  83.542,  Fire  Suppression 

Assistance;  83.543,  Individual  and  Family 

Grant  (IFG)  Program;  83.544,  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Dennis  H.  Kwiatkowski, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  98-5432  Filed  3-2-98;  8:45  am) 

BILUNO  CODE  (TIS-K-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1195-0R] 

Florida;  Amendment  to  Notice  of  a 
Major  DisaatBT  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1195-DR),  dated 
January  6, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  February  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  IX] 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 

of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  6, 1998: 

Baker,  Bradford,  Brevard,  Clay,  Columbia. 
Duval,  Hamilton,  Hardee,  Highlands,  Marion, 
Manatee,  Seminole,  Suwannee,  and  Volusia 
for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  EMsaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grtnts;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  98-5433  Filed  3-2-98;  8:45  am] 

BILUNG  CODE  «riS-02-P 


FEDERAL  HOUSING  FINANCE  BOARD 

[No.  98-N-3] 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
hereby  gives  notice  that  it  has  submitted 


the  information  collection  entitled 
"Monthly  Survey  of  Rates  and  Terms  on 
Conventional,  l«Family.  Nonfarm 
Loans."  commonly  known  as  the 
"Monthly  Interest  Rate  Survey"  or 
"MIRS".  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  of  a  three-year  extension  of  the 
OMB  control  number,  which  is  due  to 
expire  on  April  30.  1998. 
DATES:  Interested  persons  may  submit 
comments  on  or  before  April  2, 1998. 
ADDRESSES:  Submit  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  the  Federal  Housing  Finance  Board. 
Washington.  D.C.  20503.  Address 
requests  for  copies  of  the  information 
collection  and  supporting 
documentation  to  Elaine  L.  Baker. 
Secretary  to  the  Board.  202/408-2837, 
Federal  Housing  Finance  Board.  1777  F 
Street,  N.W.,  Washington.  D.C.  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  D.  Forsberg.  Financial  Analyst. 
Financial  Analysis  and  Reporting 
Division.  Office  of  Policy,  202/408- 
2968,  Federal  Housing  Finance  Board. 
1777  F  Street.  N.W..  Washington.  D.C. 
20006. 
SUPPLEMENTARY  INFORMATION: 

A.  Need  for  and  use  oflnformation 
Collection 

The  Finance  Board's  predecessor,  the 
former  Federal  Home  Loan  Bank  Board 
(FHLBB),  first  provided  data  concerning 
a  survey  of  mortgage  interest  rates  in  " 
1963.  No  statutory  or  regulatory 
provision  explicitly  required  the  FHLBB 
to  conduct  the  MIRS,  although 
references  to  the  MIRS  did  appear  in 
several  federal  and  state  statutes. 
Responsibility  for  conducting  the  MIRS 
was  transferred  to  the  Finance  Board 
upon  dissolution  of  the  FHLBB  in  1989. 
See  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA),  Public  Uw  101-73,  Title  IV, 
section  402(e)(3)-(4).  103  Stat.  183. 
codified  at  12  U.S.C.  1437  note,  and 
Title  Vn.  section  731(f)(1),  (f)(2)(B).  103 
Stat.  433  (Aug.  9, 1989).  In  1993,  the 
Finance  Board  promulgated  a  final  rule 
describing  the  method  by  which  it 
conducts  the  MIRS.  See  58  FR  19195 
(Apr.  13. 1993),  codified  at  12  CFR 
902.3.  Since  its  inception,  the  MIRS  has 
provided  the  only  consistent  source  of 
information  on  mortgage  interest  rates 
and  terms  and  house  prices  for  areas 
smaller  than  the  entire  country. 

Statutory  references  to  the  MIRS 
include  the  following: 

•  Pursuant  to  their  respective  organic 
statutes,  the  Federal  National  Mortgage 
Association  (also  known  as  Fannie  Mae) 
and  the  Federal  Home  Loan  Mortgage 
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Corporation  (also  known  as  Freddie 
Mac)  use  the  MIRS  results  as  the  basis 
for  annual  adjustments  to  the  maximum 
dollar  limits  for  their  purchase  of 
conventional  mortgages.  See  12  U.S.C. 
1454(a)(2).  1717(b)(2).  The  Fannie  Mae 
and  Freddie  Mac  limits  were  first  tied 
to  the  MIRS  by  the  Housing  and 
Community  Development  Act  of  1980. 
See  Public  Law  96-399,  Title  m,  section 
313(a)-(b),  94  Stat.  1644-1645  (Oct.  8. 
1980).  At  that  time,  the  nearly  identical 
statutes  required  Fannie  Mae  and 
Freddie  Mac  to  base  the  dollar  limit 
adjustments  on  "the  national  average^ 
one-family  house  price  in  the  monthly 
survey  of  all  major  lenders  conducted 
by  the  [FHLBB]."  See  12  U.S.C. 
1454(a)(2),  1717(b)(2)  (1989).  When 
Congress  abolished  the  FHLBB  in  1989, 
it  replaced  the  reference  to  the  FHLBB 
in  the  Fannie  Mae  and  Freddie  Mac 
statutes  with  a  reference  to  the  Finance 
Board.  See  FIRREA,  Title  VII,  sec. 
731(f)(1),  (f)(2)(B),  103  Stat.  433. 

•  Also  in  1989,  Congress  required  the 
Chairperson  of  the  Finance  Board  to 
take  necessary  actions  to  ensure  that 
indices  used  to  calculate  the  interest 
rate  on  adjustable-rate  mortgages 
(ARMs)  remain  available.  See  id.  Title 
IV,  sec.  402(e)(3)-(4),  103  Stat.  183, 
codified  at  12  U.S.C.  1437  note.  At  least 
one  ARM  index,  known  as  the  National 
Average  Contract  Mortgage  Rate  for  the 
Purchase  of  Previously  Occupied  Homes 
by  Combined  Lenders,  is  derived  from 
the  MIRS  data.  The  statute  permits  the 
Finance  Board  to  substitute  an  ARM 
index  after  notice  and  comment  only  if 
the  new  ARM  index  is  based  upon  data 
substantially  similar  to  that  of  the 
original  ARM  index  and  substitution  of 
the  new  ARM  index  will  result  in  an 
interest  rate  substantially  similar  to  the 
rate  in  effect  at  the  time  the  new  ARM 
index  replaces  the  existing  ARM  index. 
See  12  U.S.C.  1437  note. 

•  Congress  indirectly  coimected  the 
high  cost  area  limits  for  mortgages 
insured  by  the  Federal  Housing 
Administration  (FHA)  of  the 
Department  of  Housing  and  Urban 
Development  to  the  MIRS  in  1994  when 
it  statutorily  linked  these  FHA 
insurance  limits  to  the  purchase  price 
limitations  for  Fannie  Mae.  See  Public 
Law  103-327. 108  Stat.  2314  (Sept.  28. 
1994),  codified  at  12  U.S.C. 
1709(b)(2)(A)(ii). 

•  The  Internal  Revenue  Service  uses 
the  MIRS  data  in  estabUshing  "safe- 
harbor"  limitations  for  mortgages 
purchased  with  the  proceeds  of 
mortgage  revenue  bond  issues.  See  26 
CFR  6a.l03A-2(f)(5). 

•  Statutes  in  several  states  and  U.S. 
territories,  including  California,  Indiana. 
Michigan,  Minnesota,  New  Jersey. 


Wisconsin,  and  the  Virgin  Islands,  refer 
to,  or  rely  upon,  the  MIRS.  See,  e.g.,  Cal. 
Rev.  &  Tax  439.2  (Deering  1996)  (value 
of  owner-occupied  single  family 
dwellings  for  tax  piuposes);  Cal.  Gv. 
1916.7, 1916.8  (mortgage  rates);  hid. 
Code  Ann.  28-1-21.5-1  (Bums  1996) 
(mortgage  instruments);  Iowa  Code 
534.205  (1995)  (real  estate  loan 
practices);  Mich.  Stat.  Ann.  23.1125(21) 
(1996)  (enforcement  of  mortgages); 
Minn.  Stat.  92.06  (1996)  (payments  for 
state  land  sales);  N.J.  Rev.  Stat.  31:1-1 
(1996)  (interest  rates);  Wis.  Stat.  138.056 
(1996)  (variable  loan  rates);  V.I.  Code 
Ann.  tit.  11,  section  951  (1996)  (legal 
rate  of  interest). 

The  Finance  Board  uses  the 
information  collection  to  produce  the 
MIRS  and  for  general  statistical 
purposes  and  program  evaluation. 
Economic  policy  makers  use  the  MIRS 
data  to  determine  trends  in  the  mortgage 
markets,  including  interest  rates,  down 
payments,  terms  to  maturity,  terms  on 
ARMs,  and  initial  fees  and  charges  on 
mortgage  loans.  Other  federal  banking 
agencies  use  the  MIRS  results  for 
research  purposes.  Information 
concerning  the  MIRS  is  regularly 
published  in  the  popular  trade  press,  in 
Finance  Board  releases,  and  in 
publications  of  other  federal  agencies. 

The  likely  respondents  include  a 
sample  of  390  savings  associations, 
mortgage  companies,  commercial  banks, 
and  savings  banks.  The  information 
collection  requires  each  respondent  to 
complete  FHFB  Form  10-91  on  a 
monthly  basis. 

The  0MB  number  for  the  information 
collection  is  3069-0001.  The  0MB 
clearance  for  the  information  collection 
expires  on  April  30, 1998. 

B.  Burden  Estimate 

The  Finance  Board  estimates  the  total 
annual  average  number  of  respondents 
at  390,  with  twelve  responses  per 
respondent.  The  estimate  for  the  average 
hours  per  response  is  1.0  hoius.  The 
estimate  for  the  total  annual  hour 
burden  is  4,680  hours  (390  respondents 
x  12  responses/respondent  x 
approximately  1.0  hour). 

C.  Comment  Request 

In  accordance  with  the  requirements 
of  5  C.F.R.  1320.8(d),  the  Finance  Board 
published  a  request  for  public 
conmients  regarding  this  information 
collection  in  the  Federal  Register  on 
December  11. 1997.  See  62  FR  65265 
(Dec.  11, 1997).  The  60-day  comment 
period  closed  on  February  9, 1998.  The 
Finance  Board  received  no  public 
comments.  Written  comments  are 
requested  on:  (1)  Whether  the  collection 
of  information  is  necessary  for  the 


prop>er  performance  of  Finance  Board 
functions,  including  whether  the 
information  has  practical  utihty;  (2)  the 
accuracy  of  the  Finance  Board's 
estimates  of  the  burdens  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quahty,  utiUty,  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  bmden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  submitted  to  ONffi  in 
writing  at  the  address  listed  above. 

By  the  Federal  Housing  Finance  Board. 

Dated:  February  25. 1998. 
William  W.  Ginriieig, 
Managing  Director. 
(FR  Doc.  98-5377  Filed  3-2-98;  8:45  am] 
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FEDERAL  MARmME  COMMISSION 

Notice  of  Agreement(s)  Filed    • 

The  Commission  hereby  gives  notice 
of  the  fiUng  of  the  following 
agreement(s]  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC,  offices  of  the  Commission.  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  on  or  before 
March  13, 1998. 

Agreement  No.:  218-011530-001. 

Title:  Samson/Sea-Land  Cooperative 
Working  Agreement. 

Parties:  Samson  Tug  and  Barge  Sea- 
Land  Service,  Inc. 

Synopsis:  The  proposed  modification 
changes  the  Agreement's  expiration  date 
fiT)m  April  8. 1998  to  January  1. 1999. 

Agreement  No.:  202-011604-001. 

Title:  USA  Conference. 

Parties:  Sea-Land  Service,  Inc.,  A.P. 
Moller-Maersk  Line,  Farrell  Lines 
Incorporated. 

Synopsis:  The  proposed  modification 
deletes  the  provision  under  Article  7  of 
the  Agreement  which  requires  the 
parties  to  post  a  financial  guarantee. 

Dated:  February  25, 1998. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  PoUdng, 

Secretary. 

[FR  Doc.  98-5356  Filed  3-2-98;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Licenee 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Conunission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  48  cm  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
tater-Ocean  Cargo  Group.  Inc.,  11682 
S.W.  142  Court.  Miami,  FL  33186, 
Officers:  Ciro  Mendez,  President, 
Miguel  Angel  Martel,  Vice  President 

Dated:  February  25, 1998. 
Jowph  C  Polking, 
Secretary. 
(FR  Doc.  98-5357  Filed  3-2-«8;  8:45  am] 

BRUNO  OOOE  (TSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  l>y,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 


indicated  fx  the  offices  of  the  Board  of 
Governors  not  later  than  March  27, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Community  Bank  Capital 
Corporation,  Alpharetta,  Georgia;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Bank  of  North  Georgia, 
Alpharetta,  Georgia,  which  is  converting 
from  a  thrift  to  a  state  charted  bank. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

1 .  Belvedere  Capital  Partners,  Inc., 
California  Community  Financial 
Institutions  Fund  Limited  Partnership, 
and  Belvedere  Bancorp,  all  of  San 
Francisco,  California;  to  acquire 
between  47.1  percent  and  77.4  percent 
of  the  voting  shares  of  National  Business 
Bank  (in  organization),  Torrence, 
California,  a  de  novo  bank. 

Board  of  Gk)vemors  of  the  Federal  Reserve 
System,  February  26, 1998. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  98-5429  Filed  3-2-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Meeting  of  Consumer 
Advisory  Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  March  19.  The 
meeting,  vv^ich  will  be  open  to  public 
observation,  will  take  place  at  the 
Federal  Reserve  Board's  offices  in 
Washington,  D.C.  For  this  meeting,  the 
location  has  been  changed  to  the  Board 
Room  of  the  Eccles  Building.  The 
meeting  will  begin  at  9:00  a.m.  and  is 
expected  to  continue  until  4:00  p.m., 
with  a  lunch  break  approximately 
between  1:00  p.m.  and  2:00  p.m.  The 
Eccles  Building  is  located  on  C  Street, 
Northwest,  between  20th  and  21st 
Streets  in  Washington,  D.C. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics. 

Recommendations  to  Simplify 
Mortgage  Lending  Disclosures.  The 
Consumer  Credit  Committee  will  lead  a 
discussion  of  issues  related  to  legislative 
recommendations  being  developed  to 
simplify,  consolidate,  and  streamline 


the  provisions  of  the  Board's  Regulation 
Z  (Truth  in  Lending)  and  HUD's 
Regulation  X  (Real  Estate  Settlement 
Procedures)  affecting  home  mortgage 
lending.  In  particular,  attention  will 
focus  on  the  feasibility  of  providing 
consiuners  with  firm  costs  for  shopping 
purposes,  and  the  possibility/ 
desirability  of  adding  new  consumer 
protections  against  abusive  lending  and 
foreclosure  practices. 

Bank  Regulatory  Issues.  The  Bank 
Regulation  Committee  wall  lead  a 
discussion  regarding  the  ongoing 
implementation  of  the  revised 
Community  Reinvestment  Act 
regulations;  in  particular,  attention  will 
focus  on  interagency  efforts  to  enhance 
uniformity  in  QIA  examinations 
conducted  by  the  four  banking  agencies. 

Electronic  Communication.  The 
Depository  and  Delivery  Systems 
Committee  will  lead  a  discussion 
regarding  an  upcoming  Board  proposal 
to  permit  electronic  notices,  disclosures, 
and  documentation  to  substitute  for 
paper  communications  under  Board 
regulations  that  implement  the 
Electronic  Fund  Transfer  Act,  Truth  in 
Lending  Act,  the  Consimier  Leasing  Act, 
the  Truth  in  Savings  Act,  and  the  Equal 
Credit  Opportunity  Act. 

Issues  Related  to  the  Year  2000.  The 
Council  will  discuss  issues  related  to 
encouraging  public  awareness  of 
preventive  meesiires  being  taken  by 
financial  institutions  and  other  entities 
to  prepare  for  the  century  date  change, 
and  of  error  resolution  and  other  rights 
that  consumens  will  have  in  the  event 
problems  occur. 

Governor's  Report.  Reserve  Board 
Member  Laurence  H.  Meyer  will  report 
on  economic  conditions,  recent  Board 
initiatives,  and  issues  of  concern,  with 
an  opportimity  for  questions  from 
Council  members. 

Members  Forum.  Individual  Council 
members'  will  present  views  on  the 
economic  conditions  present  within 
their  industries  or  local  economies. 

Committee  Beports.  Council 
committees  will  report  on  their  work 
plans  for  1998. 

Other  matters  previously  considered 
by  the  Coimcil  or  initiated  by  Coimcil 
members  also  may  be  discussed. 

Persons  wishing  to  submit  views  to 
the  Council  regarding  any  of  the  above 
topics  may  do  so  by  sending  written 
statements  to  Deanna  Aday-Keller, 
Secretary,  Consumer  Advisory  Council, 
Division  of  Consiuner  and  Community 
Affairs,  Botuxi  of  Governors  of  the 
Federal  Reserre  System,  Washington, 
D.C.  20551.  Information  about  this 
meeting  may  be  obtained  from  Ms. 
Aday-Keller,  202-452-6470. 
Telecommunications  Device  for  the  Deaf 
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Availability  of  Funds 

Approximately  $1,310,000  is  available 
in  FY  1998  to  fiind  approximately  six 
awards  imder  Parts  I  and  n  of  this 
annoimcement: 

Part  I— Up  to  $550,000  is  available  in 
FY  1998  to  fund  up  to  four  awards 
to  support  or  enhance  existing  State 
surveillance  systems  for  TBI.  It  is 
expected  that  the  average  award 
will  be  in  the  range  of  $125,000 — 
$135,000. 
Part  n — ^Up  to  $760,000  is  available  in 
FY  1998  to  fund  two  awards  to 
develop  or  enhance  population- 
based  registries  of  persons  with  TBI, 
including  initial  e^orts  addressing 
persons  treated  in  emergency 
departments  for  TBI  but  not 
hospitalized.  It  is  expected  that  the 
average  award  will  be  $380,000. 
Both  Part  I  and  Part  II  projects  are 
expected  to  begin  on  or  about  August  1, 
1998,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  tluee  years.  Funding  estimates 
may  vary  and  are  subject  to  change. 
Cooperative  agreement  funds  cannot  be 
used  to  replace  other  existing  funds  for 
TBI  surveillance  or  registry  activities. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  performance  and  the 
availability  of  funds. 

Use  of  Funds 

Restriction  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  1352  (which  has  been  in  efiiect 
since  December  23, 1989),  recipients 
(and  their  subtler  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1998  Department 
of  Labor,  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act  (Pub.  L.  105-78) 
states  in  section  503  (a)  and  (b)  that  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  used,  other  than  for 
normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the 


preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislature 
itself.  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  {>ending  before  the 
Congress  or  any  State  legislature. 

Prohibition  on  Use  of  CDC  Funds  for 
Certain  Gun  Control  Activities 

The  Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1998  specifies  that:  "None  of  the  funds 
made  available  for  injury  prevention 
and  control  at  the  Centers  for  Disease 
Control  and  Prevention  may  be  used  to 
advocate  or  promote  gvm  control."  Anti- 
Lobbying  Act  requirements  prohibit 
lobbying  Congress  with  appropriated 
Federal  monies.  Specifically,  this  Act 
prohibits  the  use  of  Federal  funds  for 
direct  or  indirect  communications 
intended  or  designed  to  influence  a 
member  of  Congress  with  regard  to 
specific  Federal  legislation.  This 
prohibition  includes  the  funding  and 
assistance  of  public  grassroots 
campaigns  intended  or  designed  to 
influence  members  of  Congress  with 
regard  to  specific  legislation  or 
appropriation  by  Congress. 

la  addition  to  the  restrictions  in  the 
Anti-Lobbying  Act,  CDC  interprets  the 
new  language  in  the  CDC's  1998 
Appropriations  Act  to  mean  that  CDC's 
funds  may  not  be  spent  on  political 
action  or  other  activities  designed  to 
affect  the  passage  of  specific  Federal, 
State,  or  local  legislation  intended  to 
restrict  or  control  the  purchase  or  use  of 
firearms. 

Background  &  Definitions 

Background 

Among  all  types  of  injury,  traumatic 
brain  injury  is  most  Ukely  to  result  in 
death  or  permanent  disability.  The 
incidence  and  prevalence,  severity,  and 
cost  of  TBI  indicate  its  importance  as  a 
public  health  problem. 

A.  Some  estimates  and  studies  of 
incidence  have  indicated  that  traumatic 
brain  injuries  may  result  in  more  than 
500,000  emergency  department  visits, 
260,000  hospitaUzations  and  more  than 
51,000  deaths  each  year  in  the  United 
States. 

B.  The  severity  of  the  nonfatal  injuries 
is  shown  by  estimates  that  each  year 


70,000  to  90,000  people  sustain  TBI 
resulting  in  permanent  disability. 

C.  The  costs  of  TBI — acute  care, 
rehabiUtation,  chronic  care,  and  indirect 
costs — are  unknown  but  certainly 
enormous.  One  estimate  suggests  that 
head  injuries  impose  an  annual 
economic  burden  of  $37  billion  in  direct 
and  indirect  costs.  These  estimates  of 
cost  fail  to  account  for  the  extraordinary 
losses  experienced  by  the  families  and 
friends  of  those  who  have  died  or 
sustained  disability  frt>m  TBI. 

D.  TBI  is  largely  preventable.  The 
leading  causes  of  TBI  are  motor-vehicle 
crashes,  falls,  and  violence. 

State-based  Surveillance.  Over  the 
past  several  years,  many  States  have 
responded  to  the  need  for  better  TBI 
data  by  developing  pubUc  health 
surveillance  systems.  These  data 
systems  are  beginning  to  provide 
ongoing  population-based  incidence 
and  etiologic  information  that  is  useful 
to  plan  and  evaluate  pubUc  health 
programs.  Building  on  these  efforts, 
CDC  funded  four  States  in  1995 
(Announcement  526)  and  eleven  more 
States  in  1997  (Announcement  526)  to 
conduct  ongoing  population-based  TBI 
surveillance. 

Methods  of  data  collection  vary 
among  these  surveillance  systems.  All 
obtain  mortaUty  data  from  State  vital 
records  or  multiple-cause-of-death  data 
files.  Data  on  hospitalizations  for  TBI 
are  obtained  by  several  mechanisms: 
Emplojring  legal  reporting  requirements 
for  CNS  injuries  similar  to  reporting 
requirements  for  certain  communicable 
diseases,  using  existing  hospital 
discharge  date  systems  or  traimia 
registries,  or  relying  on  a  combination  of 
these  methods.  Changes  in  health  care 
practices  in  the  United  States  in  recent 
years  have  resulted  in  a  smaller 
proportion  of  persons  with  TBI  being 
admitted  to  hospitals  after  evaluation  in 
emergency  departments.  To  assess  the 
pubUc  health  importance  of  TBIs 
increasingly  being  treated  only  in 
emergency  departments,  a  few  States  are 
developing  methods  to  expand  TBI 
surveillance  to  include  emergency 
department-based  care. 

Lack  of  information  about  outcomes 
of  TBI.  Although  there  are  increasing 
data  to  describe  the  current  incidence 
and  etiology  of  TBI,  little  is  known,  on 
a  population  basis,  about  the  outcomes 
experienced  by  p>ersons  who  survive 
traumatic  brain  injury.  These  outcomes 
include:  their  impairments,  disabiUties 
(functional  limitations),  and  handicaps 
(e.g.,  limits  in  abiUty  to  return  to  full 
social  participation  including  major 
roles  such  as  work  or  school);  the 
occurrence  of  secondary  conditions;  and 
the  need  for  and  use  of  post-acute 
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(TDD)  users  may  contact  Diane  Jenkins, 
202-452-3544. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  25. 1998. 
William  W.  WUea 
Secretary  of  the  Board 
(FR  Doc.  98-5382  Filed  3-2-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 


Sunshirw  Act  Meeting 


;  AND  date:  11:00  a.m.,  Monday, 
March  9, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  N.W.,  Washington,  D.C.  20551. 
STATliS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206,  beginning  at 
approximately  5  p.m.,  two  business 
days  before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  Usts 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  February  27, 1998. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  98-5636  Filed  2-27-98;  3:49  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-«8-d] 

Fiscal  Year  1998  Program 
Announcement;  Availability  of  Funds 
and  Notice  Regarding  Applications 

AQB<Cy:  Administration  on  Aging,  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications  to 
establish,  or  expand  and  improve, 
Statewide  Senior  Legal  Hotlines  whose 
purpose  is  to  advance  the  quality  and 


accessibility  of  the  legal  assistance 
provided  to  older  people. 

summary:  The  Administration  on  Aging 
announces  that  under  this  program 
announcement  it  will  hold  a 
competition  for  grant  awards  for  four  (4) 
to  five  (5)  projects  that  establish,  or 
expand  and  improve.  Statewide  Senior 
Legal  Hotlines  aimed  at  advancing  the 
quality  and  accessibility  of  the  legal 
assistance  provided  to  older  people. 

The  deaaline  date  for  the  submission 
of  applications  is  May  11. 1998. 
Eligibility  for  grant  awards  is  limited  to 
public  and/or  nonprofit  agencies, 
organizations,  and  institutions 
experienoed  in  providing  legal 
assistance  to  older  persons. 

Application  kits  are  available  by 
writing  to  the  Department  of  Health  and 
Human  Services,  Administration  on 
Aging.  Office  of  Program  Development, 
330  Independence  Avenue.  SW,  Room 
4264,  Washington,  DC  20201,  or  by 
calling  202/619-2987. 

Dated:  Ftbruary  24, 1998. 
Jeanette  C.  Takamura. 

Assistant  Secretary  for  Aging. 

[FR  Doc.  9»-5332  Filed  3-2-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  98022] 

Traumatic  Brain  Injury  Surveillance 
and  Traumatic  Brain  injury  Follow-up 
Registries 

Introduction 

The  Centers  for  Disease  Control  emd 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1998 
funds  for  a  cooperative  agreement 
program  for  population-based  data 
systems  for  Traumatic  Brain  Injury 
(TBI).  The  program  will  serve  two 
purposes: 

Part  I — To  support  or  enhance  existing 
State  surveillance  systems  for  TBI 
to  ensure  they  are  population-based 
and  provide  high  quality,  useful 
data. 
Part  II — To  develop  or  enhance 
population-based  registries  of 
persons  sustaining  TBI  to  better 
define  the  outcomes  and  secondary 
conditions  associated  with  the 
injury. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 


reduce  morbidity  and  mortality  and  to 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
areas  of  Unintentional  Injiiries,  Violent 
and  Abusive  Behavior,  and  Surveillance 
and  Data  Systems.  (For  ordering  a  copy 
of  "Healthy  People  2000,"  see  the 
section  Where  to  Obtain  Additional 
InfbrmationO 

Authority     | 

This  program  is  authorized  under 
sections  301,  317,  391-394a,  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241,  247b.  280b-l  and  280b-2)  as 
amended,  and  supported  by  Public  Law 
104-166. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  healUi  agencies  of  States  or  their 
bona  fide  agents.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands  and  the  Republic  of 
Palau. 

State  agencies  applying  under  this 
annoimcement  that  are  other  than  the 
official  State  health  department  must 
provide  written  concurrence  for  the 
application  from  the  official  State  health 
department. 

For  each  part  of  this  announcement, 
only  one  application  per  Part,  from  each 
State,  may  enter  the  review  process  and 
be  considered  for  an  award  imder  this 
program. 

Applicants  may  apply  for  Part  I  only 
or  for  Part  I  and  Part  II  or  for  Part  n  ofily. 

Priority  preferences  for  Part  I  will  be 
given  to  competing-continuation 
applicants  who  were  funded  imder 
Annoimcement  526,  who  currently 
participate  in  CDC's  multi-State  TBI 
surveillance  system,  i.e.,  States  that 
have  provided  population-based  TBI 
data  to  CDC  for  cases  incident  in  years 
1994  or  later. 

Note:  Public  Law  104-65,  dated  December 
19. 1995.  states  that  an  organization 
described  in  section  501(c)(4)  of  the  IRS  Code 
of  1986.  which  engages  in  lobbying  activities, 
shall  not  be  eligible  for  the  receipt  of  Federal 
fiinds  constituting  an  award,  a  grant, 
contract,  loan,  or  any  other  form. 
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medical,  rehabilitation,  and  social 
services.  In  foct,  most  of  what  is  known 
about  outcomes  is  based  on  studies  that 
rely  on  case  series  methodology,  small 
regional  samples,  and  anecdotal  reports. 
Greater  understanding  of  these  issues  is 
important  for  several  reasons:  First,  a 
better  understanding  of  outcomes  will 
add  to  our  knowledge  about  the  pubhc 
health  impact  and  societal  costs 
associated  with  disabling  injuries. 
Second,  a  better  understanding  of 
specific  impairments  associated  with 
disabling  injuries  could  lead  to 
improving  acute  care  and  rehabiUtation 
interventions  aimed  at  reducing  the 
severity  of  impftirment  and  related 
disabilities.  Third,  little  is  known  about 
barriers  to  receiving  needed 
rehabihtation  and  other  health-related 
services  following  TBI.  In  1995,  under 
Aimouncement  526 — ^Part  II,  CDC 
funded  one  State  (Colorado)  to  develop 
a  population-based  registry  of  persons 
with  TBI  to  assess  the  outcomes  they 
experience  and  their  need  for  services  in 
the  year  following  injury. 

Additionally,  there  is  a  critical  lack  of 
information  about  outcomes 
experienced  by  persons  who  experience 
a  TBI  which  does  not  result  in 
hospitalization.  Critical  work  is  needed 
to  evaluate  the  quality  of  emergency 
department  data  for  TBI  surveillance,  to 
define  relevant  public  health  outcome 
measures  for  persons  with  TBI  who  are 
not  hospitahzed,  and  to  develop 
methods  to  collect  outcome  data  among 
this  group. 

Definitions 

Tmumatic  Brain  Injury  (TBI)  and 
essential  data  elements  for  TBI 
surveillance  are  fiilly  defined  in  CDC's 
"Guidelines  for  Surveillance  of  Central 
Nervous  System  Injury."  For  ordering  a 
copy  of  the  GuideUnes,  see  the  sections: 
Where  to  Obtain  Additional 
Information  and  Traumatic  Brain 
Injury  Surveillance  References. 

Surveillance  is  the  ongoing, 
systematic  collection,  analysis,  and 
interpretation  of  healA  data  necessary 
for  designing,  implementing,  and 
evaluating  pubhc  health  progams. 

Hospital  discharge  data  (HDD)  are 
svunmary  data  compiled  by  hospitals  for 
all  patients  admitted  and  dischai^ged. 
These  data,  which  are  usually  entered  in 
a  computer  data  base  maintained  by 
each  hospital,  include  information  on 
patient  age,  sex,  residence,  diagnoses 
coded  according  to  the  International 
Classification  of  Diseases,  9th  Revision, 
Clinical  Modification  (ICD-9-CM 
codes),  services  provided,  service 
charges,  and  dates  of  hospital  admission 
and  discharge.  In  some  jurisdictions, 
hospital  dischai^ge  data  are  compiled 


from  all  patients  in  all  hospitals  and  are 
maintained  in  a  centrahzed,  population- 
based,  data  collection  system.  In  other 
jurisdictions,  these  data  are  separately 
maintained  by  each  hospital. 

Hospital  emergency  depaitments 
(ED's)  are  defined  as  facilities  offering 
24-hour  emergency  medical  services 
affiUated  with  an  acute  care  hospital  of 
six  or  more  beds. 

Impairment  refers  to  loss  or 
abnormality  of  an  oi^an,  extremity, 
tissue,  or  other  body  part  such  as  an 
amputated  or  paralyzed  extremity. 

Disability  (functional  limitation) 
refers  to  a  restriction  or  lack  of  ability 
to  perform  an  action  or  activity 
considered  normal  for  a  human  being, 
such  as  walking. 

Handicap  refers  to  a  disadvantage  for 
a  given  individual,  resulting  from 
impairment  or  disability,  that  limits  or 
prevents  the  fulfilment  of  a  role  that  is 
considered  normal  for  that  individual. 
See  World  Health  Organization, 
International  Classification  of 
Impairments,  DisabiUties,  and 
Handicaps,  Geneva,  1980. 

A  secondary  condition  is  a  disease, 
impairment,  or  disability  that  occurs  at 
an  increased  frequency  among  people 
with  a  primary  disabling  condition.  See 
Institute  of  Medicine,  Disability  in 
America — Toward  a  National  Agenda 
for  Prevention,  National  Academy  Press, 
Washington  1991. 

Timeliness  refers  to  the  promptness 
with  which  surveillance  systems  gather, 
analyze,  and  report  information 
gathered.  For  purposes  of  the  multi 
State  TBI  surveillance  system  related  to 
this  program,  TBI  case-level  data  should 
be  submitted  to  CDC  in  less  than  18 
months  from  the  end  of  each  calendar 
year  under  surveillance. 

A  population-based  registry  is  defined 
as  a  system  of  ongoing  registration  of  all 
or  a  representative  sample  of  all  cases  of 
a  condition  in  a  defined  population, 
such  that  cases  can  be  related  to  the 
population  base,  (adapted  from  Last  JM. 
A  Dictionary  of  Epidemiology,  Oxford 
University  Press,  New  York,  1988.) 

Purpose 

The  purpose  of  this  program  is  to 
promote  the  quality  and  availability  of 
TBI  data: 

Part  I — To  support  or  enhance  existing 
State  TBI  svirveillance  systems,  in 
order  to  promote  a  multi-State 
surveillance  system  that  uses 
common  case  definitions  and  data 
elements  according  to  CDC's 
GuideUnes  for  Central  Nervous 
System  Injury  Surveillance.  This 
multi-State  surveillance  system  is 
defining  the  magnitude  of  TBI  at  a 
national  level,  defining  the 


spectrum  of  severity  of  injury, 
helping  to  identify  populations  at 
high  risk,  and  defining  the 
distribution  of  external  causes  of 
injury,  in  order  to  plan  injury 
control  programs  addressing 
prevention  and  service  provision. 
Part  n — ^To  develop  or  enhance 

population-based  data  collection 
methods  to  define  the  longer  term 
public  health  impacts  of  TBI — 
examining  the  outcomes  of  TBI 
(impairments,  disabiUties,  and 
handicaps).  Part  II  is  intended  to 
support  the  development  or 
enhancement  of  pilot  registries  that 
assess  persons  si^rto  12  months 
following  hospitalization  for  TBI.  It 
is  expected  that  Part  n  recipients 
will  build  on  experience  gained  and 
methods  developed  by  the  Colorado 
Department  of  Health  and 
Environment/Craig  Hospital  Project, 
funded  under  P.A.  526.  Part  n. 
Additionally,  Part  n  funding  will 
support  activities  to  evaluate  the 
quality  of  emei^ency  department 
data  for  TBI  surveillance  and 
initiate  the  development  of  methods 
to  assess  outcomes  among  persons 
treated  for  TBI  in  hospital  EDs  but 
not  hospitalized. 

Application  Requirements 

Part  I — Eligible  applicants  must: 

1.  Demonstrate  the  existence  of  a 
population-based  TBI  surveillance 
system  Statewide  or  a  population-based 
TbI  surveillance  system  in  a  geopolitical 
jurisdiction  of  the  State  of  1.5  milUon 
people  or  more. 

2.  Demonstrate  .the  availability  of  at 
least  one  year  of  TBI  data  from  the  TBI 
surveillance  system  (either  calendar 
year  1995  or  1996  data). 

3.  Document  that  legislation  and/or 
regulations  are  in  place  that  support 
current  collection  of  TBI  data,  and  that 
confidentiality  is  protected. 

Part  n — ^Eligible  applicants  must: 

1.  Apply  for  funding  under  Part  I  of 
this  announcement,  or  currently  be 
funded  under  Announcement  716. 

2.  Demonstrate  that  data  are  collected 
with  personal  identifiers  including- 
names. 

3.  Document  that  legislation  and/or 
regulations  are  in  place  that  allow 
follow-up  of  persons  with  TBI. 

4.  Demonstrate  that  the  population 
targeted  for  follow-up  is  either 
Statewide  or  in  a  geopolitical 
jurisdiction  of  the  State  of  1.5  milUon 
people  or  more. 

An  affirmative  response  to  each 
requirement  is  necessary  for  the  full 
objective  review  of  applications  under 
Part  I  or  n.  The  appUcant  must  provide 
this  docimientation  on  a  separate  page 
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to  be  included  as  the  first  page  of  the 
application,  entitled:  "Application 
Requirements  Declaration." 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (GDC 
Activities)  below. 

Parti 

Recipients  of  awards  under  Part  I  of 
this  announcement  will  conduct 
population-based  TBI  surveillance 
Statewide  or  in  a  population  defined  by 
a  geopolitical  jurisdiction  of  the  State  of 
1.5  million  or  more. 

A.  Recipient  Activities  include  but 
will  not  be  limited  to: 

1.  Conduct  Statewide  surveillance  of 
TBI  using  the  definitions,  data  elements, 
and  methods  described  in  the  CDC 
GuideUnes  for  Central  Nervous  System 
Injury  Surveillance.  Recipients  will 
collect  information  addressing 
diagnosis,  demographics,  etiology, 
severity,  and  outcome  as  defined  in 
section  Application  Content  of  this 
announcement.  Recipients  are  expected 
to  link  data  obtained  from  State  vital 
records  (death  certificates  and/or 
multiple-cause-of-death  data)  and 
hospital  discharge  data,  to  produce  a 
non-duplicative  data  set  for  the 
population  under  surveillance.  Since 
hospital  discharge  data  and  vital  records 
may  not  contain  complete  information 
describing  injury  cause,  circumstances, 
severity,  and  outcome,  recipients  are 
expected  to  obtain  additional  data  from 
hospital  medical  records  and/or  medical 
examiner/coroner  reports  in  either  all 
cases  or  a  representative  sample  of 
cases. 

2.  Evaluate  the  surveillance  system  for 
completeness  and  validity  of  data 
collected. 

3.  Develop  and  submit  an  annual 
report  to  CDC  on  the  analysis  of 
surveillance  data. 

4.  Compile  case-level  and  summary 
surveillance  data  each  year  and  submit 
these  data  to  CDC  in  a  timely  (see 
DefinitionsiTimeliness)  manner  for  use 
in  a  multi-State  TBI  siureillance  data 
base.  Case  level  data  must  be  formatted 
according  the  CDC  Guidelines  for 
Surveillance  of  Central  Nervous  System 
Injury. 

5.  Develop  a  yearly  work  plan  which 
includes  measurable  objectives  with 
appropriate  time  lines  and  associated 
activities. 

B.  CDC  Activities: 


1.  Provide  technical  assistance  for 
effective  surveillance  program  planning 
and  management. 

2.  Provide  technical  assistance  to 
evaluate  the  surveillance  system  for 
completeness  and  validity. 

3.  Maintain  and  analyze  multi-State 
data  and  regularly  report  analysis 
findings. 

4.  Conduct  site  visits  to  assess 
program  progress  and  mutually  resolve 
problems,  as  needed. 

5.  Facilitate  communication/ 
coordination  among  States  to  improve 
efficiency  of  activities  and  quality  of 
surveillance  data. 

Partn        I 

Recipients  of  funds  for  Part  II  are 
expected  to  develop  or  enhance — and 
evaluate — a  population-based  registry  to 
collect  follow-up  data  on  persons 
hospitalized  with  TBI  Statewide  or  in  a 
population  defined  by  a  geopolitical 
jurisdiction  of  the  State  of  1.5  million  or 
more.  It  is  expected  that  recipients  of 
these  funds  will  build  on  the  experience 
gained  and  methods  developed  by  the 
project  funded  in  1995  under 
Announcement  526 — Part  11  (Colorado). 
It  is  also  e)q)ected  recipients  of  these 
funds  will  collaborate  with  one  another 
in  order  to  develop  their  projects. 

A.  Recipient  Activities  include  but  are 
not  limited  to: 

1 .  Define  the  target  population. 

2.  Develop  tracking  mechanisms  to 
facilitate  follow  up  of  persons  with  TBI; 
i.e.,  develop  and  maintain  access  to 
persons  who  have  been  hospitalized  for 
TBI. 

3.  Define  the  minimal  data  set  for 
follow-up,  and  interview  and/or  other 
methods  of  follow-up  and  data 
collection.  The  data  set  should  include 
information  about  primary  and 
secondary  conditions,  injury  severity, 
motor  and  sensory  impairments, 
disability,  handicap,  recommended  use 
and  actual  use  of  post-acute  care 
services  (so  cost  estimates  can  be 
generated),  community  integration,  and 
demographic  information. 

4.  Collect  follow  up  data  firom  a 
representative  sample  of  the  population 
of  persons  sustaining  TBI.  It  is  expected 
that  a  sample  representing  persons  with 
mild,  moderate,  and  severe  TBI  can  be 
developed  to  adequately  define  the 
parameters  in  item  three,  above. 

5.  Analyze  follow-up  data. 

6.  Evaluate  the  usefulness  of  hospital 
emergency  department  data  for  TBI  in  a 
variety  of  hospital  settings  (e.g.,  tirban 
pubUc  hospitals,  rural  hospitals,  level  I, 
n,  and  in  trauma  centers,  large 
community  hospitals,  etc.).  It  is 
expected  that  ED  records  &om  a  variety 
of  hospital  settings  will  be  selected  in 


order  to  evaluate  the  accuracy — 
including  sensitivity  and  predictive 
value  positive— of  ED  data  for  TBI 
surveillance.  Applicants  are  not 
expected  to  define  the  incidence  of  TBI 
treated  in  the  ED,  but  are  expected  to 
evaluate  the  quaUty,  and  therefore  the 
usefulness,  of  ED  data  for  TBI 
surveillance. 

7.  In  collaboration  with  the  other 
funded  project,  convene  two  meetings  of 
experts  to  address  outcomes  associated 
with  TBI  treated  in  EDs  but  not 
hospitalized.  These  meetings  should 
address  relevant  public  health  outcome 
measures  and  methods  to  collect  these 
data. 

8.  Produce  yearly  reports  of  analyses 
and  of  project  progress;  document  the 
costs  of  maintaining  the  registry. 

9.  Evaluate  project  progress,  and 
evaluate  the  completeness  and  accuracy 
of  the  data. 

10.  Develop  a  yearly  work  plan  that 
includes  measurable  objectives  with 
appropriate  time  lines  and  associated 
activities. 

11.  Collaborate  with  the  other 
recipient  of  Part  II  funding. 

12.  Share  project  case  level  and 
summary  data  with  CDC. 

B.  CDC  Activities: 

1.  Provide  ongoing  consultation  with 
funded  recipients  in  areas  outlined 
imder  Part  U,  Activities  A.2.,  A.3.,  A.4., 
A.6.,  A.7.,  and  A.9.,  above. 

2.  Provide  technical  assistance  in 
establishing  or  endorsing  criteria  for 
completeness,  timeliness,  and  accuracy 
of  data,  and  monitor  to  ensure 
compliance  with  program  (recipient) 
activities. 

3.  Analyze  and  provide  technical 
assistance  for  analysis  of  TBI  follow-up 
data,  for  the  evaluation  of  ED  data  for 
TBI  siirveillance.  and  for  convening 
meetings  of  experts  to  address  outcomes 
associated  with  non-hospitalized  TBI. 

4.  Conduct  site  visits  to  assess 
program  progress  and  mutually  resolve 
problems,  as  needed. 

5.  Facilitate  the  IRB  review  process  at 
CDC.  • 

6.  Facilitate  coordination  between 
recipients  of  Part  n  funds. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  semi- 
annual progress  reports  are  required  of 
all  grantees.  Time  lines  for  the  semi- 
annual reports  will  be  established  at  the 
time  of  award.  Final  financial  status  and 
performance  reports  are  required  no 
later  than  90  days  after  the  end  of  the 
project  period.  AH  reports  are  submitted 
to  the  Grants  Management  Branch,  CDC. 

Semiannual  progress  reports  should 
include: 

A.  A  brief  program  description. 
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B.  A  Statement  of  the  goals  and 
objectives,  followed  by  comparisons 
with  the  actual  accomplishments  for  the 
period. 

C.  If  estabUshed  goals  and  objectives 
were  not  accompUshed  or  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  firom 
the  project. 

D.  OUier  pertinent  information, 
including  the  status  of  completeness, 
timeliness  and  quaUty  of  data, 
published  reports  from  surveillance 
efforts,  as  well  as  other  materials 
published  by  the  project. 

Application  Content 

A  separate  application  must  be 
submitted  for  each  part  (Part  I  and/or 
Part  U)  of  this  announcement  for  which 
funding  is  requested.  AppUcants  are 
required  to  submit  an  original  and  two 
copies  of  their  appHcation.  The 
application,  including  appendices, 
should  not  exceed  55  pages  for  Part  I 
and  65  pages  for  Part  n. 

Competing  continuation  applicants 
(Parts  I  &  n)  may  include  up  to  five 
additional  pages  to  describe  outcomes 
from  the  previously  funded  program. 

The  first  page  of  the  application 
should  contain  the  response  to 
requirements  as  indicated  in  the 
Application  Requirements  section  of 
this  announcement. 

Pages  should  be  clearly  numbered  and 
a  complete  index  to  the  application  and 
any  appendices  included.  The  project 
narrative  section  must  be  double- 
spaced.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced 
where  noted,  with  imreduced  type  (font 
size  10  point  or  greater)  on  8-1/2"  by 
11"  paper,  with  at  least  1"  margins, 
headers  and  footers,  and  printed  on  one 
side  only. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
year  objectives  and  activities. 

For  TBI  surveillance  appUcations 
(Part  I),  the  apphcation  must  include: 

A.  Application  Requirements 
Declaration  (see  Application 
Requirements). 

B.  Executive  Summary  (one  page,  may 
be  single  spaced):  This  section  should 
include: 

1.  Type  of  federal  assistance 
requested:  Part  I,  support  of  an  existing 
population-based  TBI  surveillance 
system. 

2.  Existing  resources  for  the  program. 

3.  Major  objectives  and  components 
for  the  proposed  program. 


4.  The  amoimt  of  federal  assistance 
requested. 

C.  Fhroposal  Narrative  (not  to  exceed 
25  double-spaced  p>ages  excluding  the 
budget  narrative  and  appendices,  30 
double-spaced  pages  for  competing 
continuations):  This  section  should 
include: 

1.  A  brief  description  of  the  need  for 
TBI  surveillance  within  the  jurisdiction 
applying  for  assistance. 

2.  A  description  of  the  existing  TBI 
surveillance  program  within  the 
jurisdiction,  including  the  following: 

a.  Existing  staff  and  brief  summary  of 
their  qualifications. 

b.  A  description  of  the  applicant's 
capacity  for  data  entry,  data  processing, 
and  data  analysis. 

c.  Methods  of  case  ascertainment  and 
data  collection,  including: 

(1)  Case  definition. 

(2)  Data  elements  collected. 

(3)  Sources  of  data  used  to  ascertain 
cases. 

(4)  Other  sources  of  data  used  to 
provide  additional  information  on  cases. 

d.  Legal  authority  to  conduct 
surveillance  (e.g.,  TBI  reporting 
legislation  or  regulation),  and  legal 
authority  and  methods  to  ensure  data 
confidentiality. 

e.  A  brief  summary  of  any  data 
analyses  completed. 

f.  A  brief  siunmary  of  any  evaluations 
of  surveillance  data  quality  or 
timeliness. 

g.  A  progress  narrative  (not  to  exceed 
five  pages)  documenting  project 
outcomes  (competing  continuations 
only). 

3.  A  description  of  goals  and  specific, 
measurable,  and  time-linked  objectives 
for  the  proposed  surveillance  program. 
A  schedule  of  attainment  should  be 
included. 

4.  A  description  of  methods  to 
achieve  the  proposed  surveillance 
program  objectives.  This  must  include 
at  least  the  following: 

a.  Proposed  methods  of  case 
ascertainment  and  data  collection, 
including: 

(1)  The  TBI  case  definition  and  its 
consistency  with  the  CDC  case 
definition. 

(2)  A  hsting  of  data  elements 
proposed  to  be  collected.  This  should 
include  (but  need  not  be  limited  to)  data 
elements  contained  in  the  standard 
variables  of  the  CDC  Guidelines  for 
Central  Nervous  System  Injury 
Surveillance.  At  a  minimum,  data 
elements  collected  for  every  case  should 
include  birth  date,  age,  sex,  county  (or 
zip  code)  of  residence,  ICD-9  or  ICD-9- 
CM  diagnostic  codes,  dates  of  hospital 
admission  and  discharge  (if  applicable) 
or  dates  of  injury  and  death  (if 


appUcable),  and  type  of  hospital 
discharge  disposition  (if  applicable).  It 
is  also  expected  that  in  at  least  a 
representative  sample  of  reported  cases, 
additional  data  elements  will  be 
collected  describing  injury  cause  (using 
either  E-codes  or  CDC  etiology  codes), 
severity,  and  outcome,  as  described  in 
the  CDC  Guidelines.  Data  formats  must 
be  consistent  with  the  CDC  Guidelines. 

(3)  All  sources  of  data  that  would  be 
used  to  ascertain  cases.  At  a  minimimi 
this  should  include  vital  records  (death 
certificates)  and  hospital  discharge  data. 
Hospital  discharge  c^ta  may  be  obtained 
from  Statewide  hospital  dischai]ge  data 
sets,  or  may  be  obtained  directly  from 
all  individual  hospitals  within  the 
jurisdiction  that  provide  acute  care  for 
head  injuries. 

(4)  All  other  sources  of  data  that  are 
used  to  provide  additional  information 
on  cases.  At  a  minimum  this  should 
include  hospital  medical  records,  which 
may  be  reviewed  in  a  representative 
sample  of  cases. 

(5)  A  detailed  description  of  the 
population  sampling  methods  used  to 
obtain  additional  case  information  from 
medical  records  and  other  data  sources 
(see  previous  section).  This  is  important 
to  validate  case  reports  and  collect 
additional  data  concerning  injury  risk 
factors,  causes,  severity,  and  outcome. 
Because  of  the  time  required  to  abstract 
such  records  and  the  large  number  of 
reported  cases,  it  is  not  expected  that  all 
reported  cases  be  abstracted.  Sampling 
methods  should  ensure 
representativeness  of  the  sample,  but 
may  involve  more  intensive  sampling  of 
some  strata  with  fewer  reported  cases 
(e.g.,  moderate  and  severe  cases).  The 
qualifications  of  data  abstractors  and 
quality  control  of  this  data  collection 
should  also  be  addressed. 

b.  Evidence  of  legal  authority  to 
conduct  all  aspects  of  surveillance, 
including  authority  that  gives  the 
applicant  access  to  and  authority  to 
collect  all  necessary  vital  records  data, 
hospital  discharge  data,  and  medical 
records  within  the  jurisdiction  and 
protect  the  confidentiality  of  this  data. 
A  letter  from  the  official  State  public 
health  agency  or  other  State  agency  or 
department,  or  from  the  State  Attorney 
General's  Office  assiuing  that 
appropriate  State  authorities  exist 
should  be  provided,  which  cites 
relevant  language  from  State  laws  and/ 
or  regulations.  Appropriate  State 
authorities  at  a  minimum  must  provide 
proof  of  the  ability  to  collect  and  protect 
the  confidentiality  of  essential  data  from 
State  death  certificates,  hospital 
discharge  data,  and  hospital  medical 
records  for  all  cases  of  traumatic  brain 
injury  occurring  in  the  State. 
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c.  A  description  of  the  applicant's 
capability  for  the  entry,  management, 
processing  and  analysis  of  data, 
including  a  description  of  computer 
hardware  and  software  resources;  a 
description  of  methods  and  time  line  to 
ensure  timely  delivery  of  edited  case- 
level  data  to  CDC. 

d.  Appropriate  letters  of  commitment, 
such  as  letters  from  agencies  that  will 
provide  the  project  with  essential  data 
or  access  to  data. 

5.  A  description  of  plans  to  evaluate 
the  attainment  of  proposed  objectives, 
including  plans  to  evaluate  the 
sensitivity  and  predictive  value  positive 
of  case  ascertainment  and  the 
completeness  and  quality  of  data. 

6.  A  description  of  the  schedule  by 
which  annual  case-level  data  will  be 
submitted  to  the  CDC. 

7.  A  brief  description  of  the  proposed 
use  of  data  for  injury  prevention 
programs. 

8.  A  detailed  first-year  budget  and 
narrative  justification  with  future 
annual  projections.  Budgets  should 
include  costs  for  travel  for  two  project 
staff  to  attend  one  meeting  in  Atlanta 
with  CDC  staff. 

9.  Human  Subjects:  Indicate  whether 
human  subjects  will  be  involved,  and  if 
so,  how  will  they  be  protected,  and 
describe  the  review  process  which  will 
govern  their  participation  (see  also 
Other  Requirements  Section,  Human 
Subjects). 

For  Population-Based  Registries 
applications  (Part  II) — The  application 
must  include: 

A.  Application  Requirements 
Declaration  (see  Application 
Requirements). 

B.  Executive  Summary  (one  page,  may 
be  single  spaced):  This  section  should 
include: 

1.  Type  of  federal  assistance 
requested:  Part  11,  development  of  a  TBI 
follow-up  registry  based  on  an  existing 
population-based  surveillance  program. 

2.  Existing  resources  for  the  program. 

3.  Major  objectives  and  components 
for  the  proposed  program. 

4.  The  amount  of  federal  assistance 
requested. 

C.  Proposal  Narrative  (not  to  exceed 
35  double-spaced  pages  excluding  the 
budget  narrative  and  appendices,  40 
double-spaced  pages  for  a  competing 
continuation  project).  This  Section 
should  include: 

1.  A  description  of  the  need  for  a  TBI 
registry  and  the  objectives  for  the 
registry.  Describe  the  purpose  of  the  TBI 
registry  data  including: 

a.  A  description  of  how  the  data  will 
contribute  to  the  applicant's  public 
health  mission  and  fit  with  other 
activities  in  the  organization. 


b.  A  description  of  how  the  data  will 
contribute  to  current  TBI  prevention 
and  service  activities  as  well  as  a 
description  of  potential  intervention 
activities. 

2.  A  description  of  existing  TBI 
surveillance  capacity,  including  a 
summary  of  current  surveillance  data 
(i.e..  1995  or  1996). 

3.  A  characterization  of  the  target 
population  including:  a.  A  description 
of  the  target  population  under 
surveillance,  including  how  it 
constitutes  a  discrete  geopolitical 
jurisdiction;  and  the  size  and 
demographic  features  such  as  age,  sex, 
and  race/ethnicity.  Demonstration  of 
population  characteristics  that  may 
reflect  the  disability  status  of  the 
population,  such  as  employment  status, 
educational  attairunent,  and  income,  is 
desirable.  This  includes  the  extent  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  project, 
including: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation;  (2)  The 
proposed  justification  when 
representation  is  limited  or  absent;  (3)  A 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted;  and  (4)  A 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

4.  A  description  of  the  applicant's 
ability  to  track  persons  who  have 
sustained  TBI  and  collect  health  data. 
High  follow-up  rates  are  vital  to  the 
success  of  a  registry.  Describe  the 
attributes  enhancing  and  impeding 
follow-up  of  incident  TBI  cases, 
including:  a.  The  applicant's  legislative 
or  regulatory  authority  to  collect  and 
maintain  haalth  data  with  identifying 
information  for  members  of  the  target 
population  who  have  had  a  TBI.  This 
description  should  include  the  language 
currently  in  place  which  supports  the 
legal  authority  of  the  health  department 
to  develop  or  enhance  a  central  TBI 
registry. 

D.  Prior  experience  conducting  follow- 
up  studies  or  running  other  registries 
that  would  be  pertinent  to  the 
applicant's  capacity  to  develop  or 
enhance  a  TBI  registry.  A  discussion  of 
the  relevance  of  these  prior  endeavors  to 
proposed  efforts  should  be  included. 

c.  Plans  to  locate  registry  participants, 
anticipated  barriers  to  follow-up,  and 
plans  to  address  the  barriers. 


d.  Legal  authority  and  methods  to 
maintain  data  confidentiality. 

5.  A  description  of  the  applicant's 
methodologic  capacity-specifically, 
management  capacity  for  planning  and 
maintaining  the  registry,  and  scientific 
resources  for  data  management  and 
analysis  of  data  collected  through  the 
TBI  registry,  including: 

a.  Organization  chart(s)  to  establish 
relationships  between  the  registry  and 
support  resources. 

b.  Experience  with  data  management, 
analysis  and  use  of  registry-type  (for 
example,  follow-up)  data. 

c.  If  appropriate,  describe  plans  for 
and  evidence  of  collaborative 
relationships  with  agencies  (including 
universities  and  non-governmental 
entities)  that  will  provide  needed 
expertise. 

6.  A  description  of  planned  data 
collection.  For  a  newly  funded  project, 
sufficient  time  in  the  first  budget  year 
should  be  devoted  to  planning, 
establishing  infrastructure,  and 
developing  data  collection  instruments 
in  collaboration  with  CDC  and  the  other 
recipient  of  Part  11  funds.  Familiarity 
should  be  demonstrated  with  data  needs 
and  data  collection  issues  of  a  TBI 
registry,  including: 

a.  A  demonstration  of  familiarity  with 
concepts  of  impairment,  disability, 
handicap,  and  secondary  conditions. 

b.  A  description  of  potentially  useful 
public  health  outcome  measures  of 
disability,  including  relevant  published 
data  collection  instruments. 

c.  A  description  of  methods  to  be 
employed  at  follow  up  that  will  assess 
disability  and  handicap,  and  a 
description  of  methods  to  be  employed 
to  assess  pre-TBI  baseline  function. 

d.  A  description  of  other  existing 
computerized  health  data  systems  that 
might  be  useful  for  the  ongoing 
monitoring  of  registry  participants,  and 
a  description  of  the  applicant's 
authority  and  experience  in  linking 
such  data  systems. 

e.  A  description  of  existing  computer 
hardware  and  software  resources  and 
anticipated  needs  to  maintain  the 
registry,  including  for  the  purposes  of 
data  linkage,  analysis  and  transmission 
to  the  CDC. 

7.  Describe  the  overall  operational 
plan  for  development,  implementation, 
and  ongoing  management  of  the  TBI 
registry  including: 

a.  A  realistic  time  line  with 
measurable  milestones. 

b.  A  management  and  staffing  plan 
describing  qualifications  and  experience 
of  existing  and  proposed  staff,  and 
responsibilities  of  each  position. 

c.  The  methods  for  registry  participant 
enrollment,  for  data  collection  (e.g.. 
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telephone  versus  in-person  interview, 
Fecord  abstraction),  and  for 
confidentiality.  A  description  of  the  TBI 
severity  and  care  spectrum  of  registry 
participants  to  be  enrolled  and  followed 
should  be  included. 

d.  A  description  of  analysis  plans  for 
data  collected  through  the  registry. 

e.  If  applicable,  plans  for  and 
evidence  of  collaborative  relationships 
with  agencies  (including  universities 
and  non-governmental  entities)  relevant 
to  the  surveillance  of  TBI  and  the 
monitoring  of  the  health,  service  needs, 
and  community  integration  of  injured 
persons. 

f.  If  the  applicant  has  an  established 
follow-up  registry  for  TBI,  a  description 
of  how  methods  will  be  shared  and  how 
technical  support  may  be  given  to  the 
other  recipient  of  Ptirt  II  funding. 

g.  Plans  to  share  project  case  level  and 
summary  data  with  the  CDC. 

8.  A  description  of  methods  to 
evaluate  the  usefulness  of  hospital 
emergency  department  data  for 
surveillance  of  non-hospitalized  TBI. 
This  must  include  the  following: 

a.  Proposed  methods  of  case 
ascertainment,  including  case 
definition(s),  data  collected,  and  sources 
of  data  within  the  hospital  to  identify 
cases  and  to  provide  additional 
information  about  the  TBI  (e.g., 
administrative  and  cUnical  emergency 
department  data  sources,  radiology 
reports,  emergency  medical  service 
data). 

b.  A  description  of  how  ED  cases  will 
be  selected,  including  a  description  of 
which  hospitals  will  participate  (or  will 
be  selected  to  participate),  the 
characteristics  of  those  hospitals,  the 
proposed  number  of  cases  needed  from 
each  hospital,  and  the  rationale  for  how 
cases  will  be  identified. 

c.  A  description  of  methods  to 
evaluate  sensitivity,  predictive  value 
positive  and  the  quality  of  data 
collected  in  the  ED. 

9.  In  collaboration  with  OX^  and  the 
other  funded  project,  an  agreement  to 
convene  two  meetings  of  experts  to 
address  outcomes  associated  writh  TBI 
treated  in  emergency  departments  but 
not  hospitalized.  These  meetings  should 
address  relevant  public  health  outcome 
measures  for  TBIs  treated  in  emergency 
departments  and  methodologies  to 
collect  data  among  this  group. 

10.  A  description  of  plans  to  evaluate 
the  attainment  of  proposed  objectives, 
including  (where  applicable)  plans  to 
evaluate  the  quality  of  the  registry  and 
ED  data  collected  (e.g.,  completeness 
and  vahdity). 

11.  As  applicable,  a  progress  narrative 
(not  to  exceed  five  double-spaced  pages) 


to  address  progress  and  outcomes  from 
the  prior-funded  project. 

12.  Huiman  Subjects:  Indicate  how 
human  subjects  will  be  protected,  and 
describe  the  review  process  which  will 
govern  their  participation  (see  Other 
Requirements  Section,  Human 
Subiects). 

Evaluation  Criteria 

Upon  receipt,  applications  for  Part  I 
and  Part  n  will  be  reviewed  by  CDC  staff 
for  completeness  and  affirmative 
responses  as  outlined  under  the 
previous  heading,  Application 
Requirements.  Incomplete  apphcations 
and  apphcations  which  are  not 
responsive  will  be  returned  to  the 
applicant  without  further  consideration. 

An  objective  review  of  the 
applications  which  are  successful  in  the 
preliminary  review  will  then  be 
conducted  according  to  the  following 
criteria: 

Part  I — Evaluation  Criteria 

Evaluation  criteria  are  based  on  the 
responsiveness  to  and  quality  of  specific 
information  requested  in  section 
Application  Content 

1.  Needs  Assessment  (5  points).  The 
extent  to  which  the  applicant  describes 
the  impact  of  TBI  in  Uie  applicant's 
jurisdiction  and  the  need  for  TBI  data 
for  public  health  programs. 

2.  Existing  Surveillance  Program  and 
Resources  (40  points  total).  The  status  of 
the  applicant's  existing  TBI  surveillance 
program,  and  the  degree  to  which  it 
currently  serves  the  requirements  and 
purposes  of  this  cooperative  agreement. 
Priority  will  be  given  to: 

a.  programs  including  in  this 
application  a  summary  of  current  (i.e., 
1995  or  1996)  TBI  morbidity  and 
mortality  data  analyzed  by  age,  sex,  and 
cause,  [5  points]; 

b.  programs  that  have  evaluated  the 
quahty  of  their  data  (e.g.,  predictive 
value  positive,  completeness, 
timeliness),  [5  points); 

c.  programs  that  have  abstracted 
records  of  a  population-based  sample  to 
characterize  the  external  cause,  severity, 
and  outcome  of  TBI  (e.g.,  by  abstracting 
data  from  medical  records  in  a 
representative  sample  of  reported  cases), 
[10  points]; 

d.  programs  providing  a  progress 
report  that  details  participation  in  CDC's 
multi-State  TBI  surveillance  system, 
addressing  progress  and  outcomes  from 
the  previous  three-year  funding  period, 
[20  points]. 

3.  Goals  and  Objectives  (10  points). 
The  extent  to  which  objectives  are 
specific,  achievable,  practical, 
measurable,  time-Linked,  and  consistent 


with  the  Overall  purposes  described  in 
this  announcement. 

4.  Methods  and  Activities  (20  points). 
The  application  will  be  scored 
according  to  the  extent  that  the 
proposed  methods  and  activities  can 
achieve  the  proposed  objectives, 
consistent  with  the  purposes  of  this 
annoimcement.  The  extent  to  which 
clear  explanations  of  appropriate 
methods  addressing  case  ascertainment 
and  data  collection,  TBI  case 
definition(s),  data  elements,  sources  and 
availabiUty  of  data,  sampliiig  methods, 
legal  authority  for  surveillance 
activities,  protection  of  confidentiahty, 
and  data  processing  and  analysis  are 
provided.  The  applicant  should  also 
describe  methods  for  sharing  project 
data  with  the  CDC. 

5.  Staffing  and  Management  (15 
points).  The  extent  to  which  proposed 
staffing,  organizational  structure,  staff 
qualifications  and  experience,  identified 
training  needs  or  plan,  and  job 
descriptions  and  curricula  vitae  for  both 
proposed  and  ciurent  staff  indicate  the 
applicant's  ability  to  carry  out  the 
objectives  of  the  program. 

6.  Evaluation  (10  points).  The  degree 
to  which  the  applicant  includes  plans  to 
evaluate  the  attainment  of  proposed 
objectives,  including  plans  to  evaluate 
the  sensitivity  and  predictive  value 
positive  of  case  ascertainment  and  the 
completeness  and  quality  of  data. 

7.  Budget  (not  scored).  The  extent  to 
which  the  budget  is  reasonable,  clearly 
justified,  and  consistent  with  stated 
objectives  and  proposed  activities. 

8.  Human  SuDjects  Review  (not 
scored).  The  applicant  must  clearly  state 
what  precautions  exist  to  protect  human 
subjects. 

Part  U— Evaluation  Criteria 

Evaluation  criteria  are  based  on  the 
responsiveness  to,  and  quahty  of, 
specific  information  requested  in  this 
section.  See  also  Application  Content 
Section  in  this  announcement. 

1.  Statement  of  Need  for  TBI  Follow- 
up  Data,  and  Registry  Goals  and 
Objectives:  (5  points).  The  extent  to 
which  the  applicant  describes  plans  for 
using  a  TBI  registry  that  respond  to 
public  health  needs  and  are  linked  with 
prevention  and  service  activities;  the 
extent  to  which  the  project  goals  and 
objectives  are  specific,  achievable, 
measurable,  time-Unked,  and  consistent 
with  the  overall  purposes  described  in 
this  announcement. 

2.  Existing  TBI  Surveillance  Capacity: 
(10  points).  The  extent  to  which  the 
applicant  describes  an  effective 
incidence  surveillance  system  for  TBI 
and  addresses  the  following  issues:  The 
objectives  for  incidence  surveillance, 
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the  case  definitions  for  TBI,  the  sources 
of  TBI  case  reporting,  the  timeUness  of 
case  ascertainment,  the  completeness  of 
case  ascertainment  and  other  qualitative 
attributes  of  the  system,  a  siunmary  of 
current  surveillance  data  (i.e.,  1995  or 
1996),  and  a  description  of  the  prior 
usefulness  of  the  system. 

3.  Definition  and  Scope  of  the  Target 
Population:  (10  points).  The  extent  to 
which  a  discrete,  geopolitical 
jurisdiction  can  be  established  and  the 
following  issues  are  addressed: 
Demonstrated  access  to  descriptive  data 
concerning  the  target  population, 
including  measures  relevant  to  the 
disability  status  of  the  target  population, 
and  a  thorough  justification  and 
description  of  sampling  or  restricting 
the  target  population  for  participation  in 
the  registry.  Breadth  of  socio- 
demographic  representation  in  the  target 
population  and  relevance  to  the  national 
population  will  be  scored  favorably. 

This  includes  the  extent  to  which  the 
applicant  has  met  the  CDC  PoUcy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  project  including:  (a)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (b)  The  proposed 
justification  when  representation  is 
limited  or  absest;  (c)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (d)  A  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits. 

4.  Ability  to  Track  TBI  Patients  and 
Collect  Health  Data:  (15  points).  While 
authority  to  collect  and  maintain 
personal  identifiers  from  TBI  incidence 
surveillance  is  a  requirement  for  Part  II 
eligibility,  the  ability  to  track 
participants  and  collect  follow-up 
information  is  so  important  to  the 
success  of  the  registry  that  scoring  will 
reflect  the  extent  to  which  the  applicant 
demonstrates  legislative  and/or 
regulatory  authority  to  conduct  a  TBI 
registry,  shows  prior  successful 
experience  following  a  population  and 
collecting  health  information  at 
prospective  intervals,  understands  the 
barriers  to  locating  registry  participants 
for  follow-up  data  collection  and 
presents  appropriate  plans  to  overcome 
those  barriers,  and  demonstrates  proper 
authority  and  methods  to  maintain 
confidentiality  of  health  information 
with  personal  identifiers. 

5.  Methodologic  Capacity,  Project 
Management  and  Staffing:  (15  points). 
The  extent  to  which  the  scientific 


resources  for  planning  and  data 
management/analysis  of  a  TBI  registry 
are  demonstrated  within  the  applicant's 
organization  or  through  collaboration 
with  universities  or  other  agencies.  The 
extent  to  which  proposed  staffing,  staff 
qualifications  and  experience,  and 
project  organization  indicates  ability  to 
accomplish  the  objectives  of  the 
program. 

6.  Data  Collection:  (15  points).  For  a 
newly  funded  project,  planning, 
establishing  infrastructiu«,  fuid 
developing  data  collection  instruments 
are  expected  to  occur  during  the  first 
year.  Under  these  circumstances  the 
application  will  be  scored  according  to 
the  extent  to  which  familiarity  with  data 
needs  and  data  collection  issues  is 
demonstrated  in  the  proposal,  including 
the  concepts  of  impairment,  disability, 
handicap,  and  secondary  conditions. 
Awareness  of  published  data  collection 
instruments  used  to  measure  outcome 
measures  of  disability  and  handicap  and 
assess  health  status  prior  to  injury 
should  be  demonstrated,  as  well  as 
awareness  of  the  technical  resources 
necessary  to  conduct  the  registry. 

Applicants  with  established  TBI 
registry  projects  should  describe 
experience  with — and  proposed  changes 
involving— data  collection  instruments 
and  methods. 

All  applicants  should  describe 
implemented  or  proposed  methods  to 
conduct  follow-up  interviews  and  link 
pertinent  health  data  systems  to 
enhance  data  collection. 

7.  Operational  Plan:  (10  points).  The 
extent  to  which  the  registry  methods 
and  timetable  are  realistic,  milestones 
are  measurable,  and  proposed  products 
are  commensurate  with  the  size  of  the 
cooperative  agreement  award.  The 
spectrum  of  TBI  severity  addressed 
within  the  registry  should  be  as  broad 
as  possible,  and  the  data  collection 
methods  should  be  appropriate  for  the 
type  of  data  proposed  for  collection. 

8.  Evaluation  of  Hospital  Emergency 
Department  Data  for  TBI  Surveillance 
and  Developing  Outcome  Measures  for 
Non-hospitalized  TBI:  (10  points).  The 
extent  to  which  the  applicant's 
proposed  methods  and  activities  will 
evaluate  the  quality  of  hospital  ED  data 
relevant  to  TBI  surveillance.  The  extent 
to  which  clear  explanations  of 
appropriate,  achievable  methods  are 
presented  demonstrating  access  to 
hospital  ED  data,  demonstrating  access 
to  other  data  sources  within  the 
hospital,  and  to  evaluate  sensitivity, 
predictive  value  positive,  and  the 
quality  of  ED  data  for  TBI  surveillance. 
In  addition,  the  extent  to  which  the 
applicant  demonstrates  a  willingness  to 
collaborate  with  CDC  and  the  other 


funded  project  to  address  outcomes 
issues  among  persons  treated  in  EDs  for 
TBI. 

9.  Evaluation  Plan:  (10  points).  The 
degree  to  which  the  applicant  includes 
plans  to  evaluate  the  attainment  of 
proposed  objectives,  including  plans  to 
evaluate  the  quality  of  the  data  collected 
through  the  registry. 

10.  Budget  (not  scored).  The  extent  to 
which  the  budget  is  reasonable,  clearly 
justified,  and  consistent  with  stated 
objectives  and  proposed  activities 
described  in  this  announcement. 

11.  Human  Subjects  (not  scored).  The 
applicant  must  clearly  state  what 
precautions  are  in  place  to  protect 
himian  subjects.  Activities  under  Part  n 
of  this  announcement  are  subject  to  an 
IRB  review  at  CDC.  An  IRB  must  also 
review  this  project  at  the  State  level. 
The  State  review  should  occur  after  the 
project  has  been  reviewed  at  CDC  (see 
also  Human  Subjects). 

Funding  Preferences:  Ehiring  the 
selection  process  CDC  will  attempt  to 
ensiu«  a  balanced  geographic 
distribution  of  funded  TBI  surveillance 
and  registry  projects. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovemmantal  Review  of  Federtd 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.0. 12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  Ust  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-13, 
Atlanta,  GA  30305.  The  receipt  date  for 
SPOC  comments  will  be  60  days  after 
publication  in  the  Federal  Ref^er.  The 
Program  Announcement  Number  and 
Program  Title  should  be  referenced  on 
the  document  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  the  State  process 
recommendations  it  receives  after  that 
date. 
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Public  Health  Sjrstem  Reporting 
Requirements 

This  program  is  not  subject  to  the 
P*ublic  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  hiunan  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Heal^  and  Himian 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects  (see  AppUcation  Contents,  parts 
I  and  n).  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  appUcant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form(s)  provided  in  the 
appUcation  kit.  AppUcants  under  Part  II 
of  this  announcement  are  subject  to  an 
KB  review  at  CDC.  The  CDC  IRB  review 
should  occiu-  before  an  IRB  reviews  the 
project  at  the  State  level.  Additional 
information  and  forms  will  be  available 
as  part  of  the  appUcation  package 
mentioned  under  Where  to  Obtain 
Additional  Inframation  Section. 

Women  and  Racial  and  Ethnic 
Minorities 

It  is  the  poUcy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC- 
supported  research  projects  involving 
hiunan  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian  or 
Alaska  Native,  Asian,  Black  or  African 
American,  Native  Hawaiian  or  Other 
Pacific  Islander,  and  Hispanic  or  Latino. 
AppUcants  shall  ensure  that  women  and 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
appUcations  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is.not  feasible,  this  situation  must  be 
explained  as  part  of  the  application.  In 


conducting  the  review  of  appUcations 
for  scientific  merit,  review  groups  will 
evaluate  proposed  plans  for  inclusion  of 
minorities  and  both  sexes  as  part  of  the 
scientific  assessment  and  assigned 
score.  This  poUcy  does  not  apply  to 
research  studies  when  the  investigator 
cannot  control  the  race,  ethnicity  and/ 
or  sex  of  subjects.  Further  guidance  to 
this  policy  is  contained  in  the  Federal 
Register,  Vol.  60,  No.  179,  Friday. 
September  15, 1995,  pages  47947- 
47951. 

AppUcation  Submission  and  Deadline 

The  original  and  two  copies  of  the 
appUcation  PHS  Form  5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Joanne  Wojcik,  Grants  Management 
SpeciaUst,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  Eiast  Paces  Ferry  Road.  NE.. 
Room  300,  Mailstop  E-13,  Atlanta,  GA 
30305,  on  or  before  May  7, 1998. 

1.  Deadline:  AppUcations  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either; 

a.  Received  on  or  before  the  deadUne 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from'a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
appUcations.  Late  appUcations  will  not 
be  considered  in  the  current 
competition  and  will  be  retiuned  to  the 
appUcant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  1-888-GRANTS4  (1- 
888-472-6874).  You  will  be  asked  your 
name  and  address  and  will  need  to  refer 
to  Announcement  98022.  You  will 
receive  a  complete  program  description, 
information  on  appUcation  procedures, 
and  application  forms.  In  addition,  this 
announcement  is  also  available  through 
the  CDC  Home  Page  on  the  Internet.  The 
address  for  the  CDC  Home  Page  is 
(http://wvkrw.cdc.gov). 

U  you  have  questions  after  reviewing 
the  contents  of  all  the  dociunents. 
business  management  technical 
assistance  may  be  obtained  from  Joanne 
Wojcik,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Prociuement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 


(CDC),  255  East  Paces  Ferry  Road.  NE., 
Mailstop  E-13.  Atlanta,  GA  30305. 
telephone  (404)  842-6535.  or  Internet 
address  jcw6@cdc.gov. 

Programmatic  technical  assistance, 
including  additional  information 
developed  by  the  existing  registry 
project,  may  be  obtained  from  Joseph 
Sniezek,  M.D. ,  Division  of  Acute  Care, 
RehabiUtation  Research  and  Disability 
Prevention.  National  Center  for  Injury 
Prevention  and  Control.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE..  Mailstop  F- 
41.  Atlanta.  GA  30341-3724,  telephone 
(404)  488-4244  or  Internet  address 
jes6@cdc.gov. 

Please  refer  to  Annoimcement  98022 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (FuU 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  Section 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325. 
telephone  (202)  512-1800. 

Dated:  February  25,  1998. 
JoMph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

TRAUMATIC  BRAIN  INJURY 
SURVEILLANCE  REFERENCES 

Methods  and  Key  Resounxs 

Thurman  DJ,  Sniezek  )E,  Johnson  D, 

Greenspan  A,  Smith  SM.  Guidelines  for 
Surveillance  of  Central  Nervous  System 
Injury.  Atlanta:  Centers  for  Disease 
Control  and  Prevention,  1995. 

Klaucke  DN.  Buehler  JW,  Thacker  SB,  et  al. 
Guidelines  for  evaluating  surveillance 
systems.  MMWR  1988:37(s-5):l-18. 

Health  Care  Financing  Administration. 
International  Classification  of  Diseases, 
9th  Revision,  Clinical  Modification. 
Third  Edition.  Washington,  DC:  U.S. 
Department  of  Health  and  Human 
Services,  1989. 

Brooks  CA,  GabeUa  B,  Hofbnan  R,  Sosin  D, 
Whiteneck  G.  Traumatic  brain  injury: 
designing  and  implementing  a 
population-based  follow-up  system. 
Arch  Phys  Med  Rehabil  1997;  78:S26- 
S30. 

Epidemiologic  Studies  and  Reviews 
Centers  for  Disease  Control  and  Prevention. 

Traumatic  Brain  Injury — Colorado. 

Missouri,  Oklahoma,  and  Utah,  1990-93. 

MMWR  1997;  46(1):8-11. 
Kraus  JF,  McArthur  DL.  Epidemiologic 

aspects  of  brain  injury.  Neurologic 

Clinics  1996;  14{2):435-50. 
Sosin  DM,  Sniezek  )E,  Waxweiler  R).  Trends 

in  death  associated  with  traumatic  brain 

injury,  1979  through  1992.  JAMA  1995; 

273:1778. 
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Published  epidemiologic  studies  of  TBI  are 
also  reviewed  in  the  article  "Epidemiology  of 
Traumatic  Brain  Injiiry  in  the  United  States" 
located  at  the  Internet  website  of  the  National 
Center  for  Injiiry  Prevention  and  Control 
<http://www.cdc.gov/ncipc/daciTdp/ 
tbi.htm>. 

How  to  Obtain  a  Cooy  of  the  CDC 
Guidelines  fior  Surveillance  of  Central 
Nervous  System  Injury: 

A  copy  of  these  Guidelines  can  be  obtained 
either  by  calling  770-48a-«)31.  by 
submitting  the  "NCIPC  Publications  Order 
Form"  through  the  Internet  website  of  the 
National  Center  for  Injury  Prevention  and 
Control  <http://www.cdc.gov/ncipc/pub-res/ 
pubsav.htm>,  or  by  writing  to  the  Division  of 
Acute  Care,  Rehabilitation  Research,  and 
Disability  Prevention,  National  Center  for 
Injury  Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention  (CDC),  4770 
Bufbrd  Highway,  NE.,  Mailstop  F-41, 
AtlanU,  GA  30341-3724. 

(PR  Doc.  98-5389  Filed  3-2-98;  8:45  am] 

BtLUNQ  CODE  4in-1*-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[AnnourtOMTwnt  Number  98029], 

Grants  for  Violence-Retated  Injury 
Prevention  Reseerch;  Notice  of 
Availal>ility  of  Funds  for  Fiscal  Year 
1998 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces 
applications  are  being  accepted  for 
Violence-Related  Injury  Prevention 
Research  Grants  for  fiscal  year  (FY) 
1998. 

The  CDC  is  conunitted  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  lifie.  This  annoimcement 
is  related  to  the  priority  area  of  Violent 
and  Abusive  Behavior  (To  order  a  copy 
of  Healthy  People  2000,  see  the  Section 
Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  imder 
sections  301,  391,  392  and  394  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241,  280b,  280b-l  and  280b-2)  as 
amended.  Program  regulations  are  set 
forth  in  Title  42  CFR,  part  52. 

Eligible  Applicants 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations. 
Thus  State  and  local  health 
departments.  State  and  local 
governmental  agencies,  imiversities, 


colleges,  research  institutions,  and  other 
public  and  private  organizations, 
including  small,  minority  and/or 
woman-owned  businesses  are  eligible 
for  these  research  grants.  Current 
holders  of  CDC  injury  control  research 
projects  are  eligible  to  apply. 

Note:  An  organization  described  in  section 
501(c)(4]  of  the  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying  activities 
shall  not  be  eligible  to  receive  Federal  funds 
constituting  an  award,  grant,  contract,  loan, 
or  any  other  form. 

Smoke-Free  Workplace 

CDC  strongly  encoiuvges  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacGO  products,  and  Pub.  L. 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  child  care,  health 
care,  and  early  childhood  development 
services  are  provided  to  children. 

Availability  of  Funds 

Approximately  $2.0  million  is 
expected  to  be  available  for  injury 
research  grants  in  the  areas  of  suicidal 
behavior,  firearm-related  injury,  sexual 
violence,  and  intimate  partner  violence. 
The  specific  program  priorities  for  these 
funding  opportimities  are  outlined  with 
examples  in  this  announcement  under 
the  section,  "Programmatic  Priorities." 
It  is  expected  that  the  awards  will  begin 
on  or  about  September  1, 1998,  and  will 
be  made  for  12-month  budget  periods 
within  the  appropriate  (see  below) 
project  period.  Funding  estimated  may 
vary  and  is  subject  to  change. 

For  research  projects  targeting  the 
areas  of  suicidal  behavior  and  firearm- 
related  injury,  approximately 
$1,000,000  is  available  to  fund  3-4 
grants.  Each  grant  will  be  supported  for 
a  maximimi  project  period  of  three  years 
at  $300,000  per  year  (including  both 
direct  and  indirect  costs). 

For  research  projects  targeting  sexual 
violence  or  intimate  partner  violence, 
approximately  $1,000,000  is  available  to 
fund  3—4  grants.  Each  grant  will  be 
supported  for  a  maximum  project  period 
of  three  years  at  $300,000  per  year 
(including  both  direct  and  indirect 
costs).  Applicants  who  are  awarded 
grants  targeting  sexual  violence  or 
intimate  partner  violence  and  who 
collect  data  will  be  required  to  archive 
the  data  (minus  any  personal  identifiers) 
and  secure  a  privacy  certificate  (see  the 
following  section.  Other  Requirements). 

Grant  applications  that  exceed  the 
$300,000  per  year  caps  will  be  returned 
to  the  investigator  as  non-responsive. 

Continuation  awards  within  the 
project  period  will  be  made  based  on 
satisfactory  progress  demonstrated  by 


investigators  at  work-in-progress 
monitoring  woduhops  (travel  expenses 
for  this  annual  one  day  meeting  should 
be  included  in  the  applicant's  proposed 
budget),  the  achievement  of  workplan 
milestones  reflected  in  the  continuation 
application,  and  the  availability  of 
Federal  funds.  In  addition,  if  funds  are 
available,  continuation  awards  may  be 
eligible  for  increased  funding  to  offset 
inflationary  costs. 

Use  of  Funds— Restrictions  on  Lobbjring 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  1352  (which  has  been  in  effect 
since  December  23, 1989),  recipients 
(and  their  subtler  contractors]  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  coimection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  (he  FY  1998  HHS 
Appropriations  Act  expressly  prohibits 
the  use  of  1998  appropriated  funds  for 
indirect  or  "grass  roots"  lobbying  efforts 
that  are  designed  to  support  or  defeat 
legislation  pending  before  State 
legislatures.  Section  503  of  Public  Law 
105-78,  provides  as  follows: 

(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used, 
other  than  for  normal  and  recognized 
executive-legislative  relationsUps,  for 
publicity  or  propaganda  purposes,  for 
the  preparation,  distribution,  or  use  of 
any  kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislative 
body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Use  of  Funds — ^Prohibition  on  Use  of 
CDC  Funds  for  Certain  Gun  Control 
Activities 

The  Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
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Related  Agencies  Appropriations  Act, 
1998,  specifies  that:  "None  of  the  funds 
made  available  for  injury  prevention 
and  control  at  the  Centers  for  Disease 
Control  and  Prevention  may  be  used  to 
advocate  or  promote  gun  control." 

Anti-Lobbying  Act  requirements 
prohibit  lobbying  Congress  with 
appropriated  Federal  monies. 
Specifically,  this  Act  prohibits  the  use 
of  Federal  funds  for  direct  or  indirect 
communications  intended  or  designed 
to  influence  a  member  of  Congress  with 
regard  to  specific  Federal  legislation. 
This  prohibition  includes  the  funding 
and  assistance  of  public  grassroots 
campaigns  intended  or  designed  to 
influence  members  of  Congress  with 
regard  to  specific  legislation  or 
appropriation  by  Congress. 

In  addition  to  the  restrictions  in  the 
Anti-Lobbying  Act,  CDC  interprets  the 
new  language  in  the  CDC's  1998 
Appropriations  Act  to  mean  that  CDC's 
funds  may  not  be  spent  on  political 
action  or  other  activities  designed  to 
affect  the  passage  of  specific  Federal, 
State,  or  local  legislation  intended  to 
restrict  or  control  the  purchase  or  use  of 
firearms. 

Note:  Grant  funds  will  not  be  made 
available  to  sup{X)rt  the  provision  of  direct 
care  services. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement)  as  necessary  to 
meet  the  requirements  of  the  program 
and  strengthen  the  overall  application. 

Background  and  Defmitions 

A.  Background 

Violence  (intentional  injiuy)  ranks  as 
one  of  the  nation's  most  pressing  health 
problems.  Injuries  sustained  as  a  result 
of  assaultive  and  suicidal  behavior 
accoimt  for  more  than  a  third  of  the 
deaths  from  injuries,  including  an 
annual  toll  of  more  than  55,000  Uves 
lost.  Suicide  was  the  ninth  leading 
cause  of  death  among  Americans  in 
1995,  and  homicide  is  the  leading  cause 
of  death  among  African- American  men 
and  women  aged  15-24.  Men  are  at 
approximately  foiu-  times  greater  risk 
than  women  for  death  from  suicide  and 
homicide.  Both  homicide  and  suicide 
are  still  major  causes  of  mortahty  among 
women,  and  they  are  in  the  top  ten 
leading  causes  of  death  for  women  up 
to  age  44. 

Although  men  are  at  much  greater  risk 
of  injury  and  death  due  to  interpersonal 
violence,  women  are  at  much  higher 
risk  of  nonfatal  injuries  due  to  sexual 
violence  and  intimate  partner  violence. 
The  total  extent  and  severity  of 
violence-related  non-fatal  injuries  are 


imknown,  but  a  substantial  portion  of 
the  nation's  health  care  and 
rehabilitation  systems'  resources  are 
devoted  to  attending  to  victims  of 
violence.  Lifetime  costs  of  non-fatal 
injuries  resulting  from  assaultive 
behavior  and  sexual  violence  occiuring 
from  1987-1990  are  estimated  to  be  at 
least  $106  billion. 

A  broad  approach  should  be  utilized 
to  maximize  opportunities  for 
prevention  that  incorporate  many 
disciplines  that  have  not  been  an 
integral  part  of  public  health  efforts. 
Many  of  these  opportunities  and 
research  priorities  are  discussed  in 
Healthy  People  2000.  Additional 
background  information  can  be  found  in 
the  follovdng  suggested  readings: 
Violence  and  the  Public's  Health, 
Understanding  and  Preventing  Violence, 
and  Violence  in  America:  A  Public 
Health  Approach.  (To  receive 
information  on  these  reports  see  the 
section  WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION]. 

B.  Definitions 

1.  Injury  is  defined  as  physical 
damage  to  an  individual  that  occurs 
over  a  short  period  of  time  as  a  result 
of  acute  exposure  to  one  of  the  forms  of 
physical  energy  in  the  environment  or 
to  chemical  agents  or  the  acute  lack  of 
oxygen.  Violence  is  the  threatened  or 
actual  use  of  physical  force  or  power 
against  another  person,  against  oneself, 
or  against  a  group  or  commimity  which 
either  results  in,  or  has  a  high  likelihood 
of  resulting  in  injury,  death,  or 
deprivation.  The  injuries  or  harm 
resulting  from  violence  may  be  either 
physical  or  psychological.  Violence 
encompasses  suicidal  behavior  as  well 
as  interpersonal  assaultive  behavior, 
including  sexual  violence,  intimate 
partner  violence,  child  abuse  and 
neglect,  child  sexual  abuse,  elder  abuse, 
hate  crimes,  and  assaults  against  or  by 
HIV-infected  persons.  Suicidal  behavipr 
are  actions  that  place  an  individual  at 
high  risk  for  self-destruction.  Suicidal 
behaviors  include  suicide  gestures, 
threats  and  attempts.  Intimate  Partner 
Violence  is  defined  as  threatened  or 
actual  use  of  physical  force  against  an 
intimate  partner  that  either  results  in  or 
has  the  potential  to  result  in  injury, 
harm,  or  death.  Intimate  partner 
violence  may  be  physical,  sexual,  or 
psychological.  Types  of  behavior  that  fit 
within  this  definition  are  commonly 
referred  to  as  domestic  violence,  spouse 
abuse,  woman  battering,  coxutship 
violence,  sexual  violence,  date  rape,  and 
partner  rape.  Sexual  violence  is  the  use 
of  physical  force  to  compel  a  person  to 
engage  in  a  sexual  act  against  their  wiD, 
whether  or  not  the  act  is  completed. 


Sexual  violence  also  includes  sexual 
acts  with  persons  unable  to  appraise  a 
situation,  decline  participation,  or  to 
communicate  unwillingness  to  engage 
in  a  sex  act. 

2.  Violence-related  injury  prevention 
research  projects  are  defined  as  research 
designed  to: 

a.  Elucidate  the  chain  of  causation — 
the  etiology  and  mechanisms— of 
violence-related  injuries;  or 

b.  Yield  results  directly  applicable  to 
identifying  interventions  to  prevent 
violence-related  injury  occurrence  or 
minimize  disability;  or 

c.  Evaluate  the  effect  of  poUdes, 
programs,  or  interventions  on  violence- 
related  injury  morbidity,  mortahty, 
disabiUty,  and  costs. 

Purpose 

The  purposes  of  this  program  are  to: 

A.  Build  the  scientific  base  for  the 
prevention  of  injuries,  disabilities,  and 
deaths  due  to  violence  in  the  following 
four  priority  areas:  Suicidal  behavior, 
firearm-related  injury,  sexual  violence, 
and  intimate  partner  violence  as 
delineated  in  Healthy  People  2000. 

B.  Identify  effective  strategies  to 
prevent  violence-related  injuries. 

C.  Expand  the  development  and 
evaluation  of  cumrent  and  new 
intervention  methods  and  strategies  for 
the  primary  prevention  of  violence- 
related  injuries. 

D.  Encourage  professionals  from  a 
wide  spectnmi  of  disciplines  such  as 
medicine,  health  care,  pubUc  health, 
criminal  justice,  and  behavioral  and 
social  sciences,  to  undertake  research  to 
prevent  and  control  injuries  from 
suicidal  behavior,  firearm-related  injury, 
sexual  violence,  and  intimate  partner 
violence. 

E.  Encourage  the  training  of  pre- 
doctoral  minority  investigators  to  work 
in  the  area  of  violence  research. 

Program  Requirements 

The  following  are  appUcant 
requirements: 

A.  A  principal  investigator  who  has 
conducted  research,  pubUshed  the 
findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibiUty 
to  carry  out  the  proposed  project. 

B.  Demonstrated  experience  in 
conducting,  evaluating,  and  publishing 
in  peer-reviewed  journals  injury  control 
research  pertaining  to  violence  (as 
previously  defined)  on  the  apphcant's 
project  team. 

C.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

D.  The  ability  to  carry  out  injury 
control  research  projects  as  previously 


defined  under  Background  and 
Definitions,  (B.2.a-c). 

E.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
priorities  as  described  under  the 
heading,  "Programmatic  Priorities." 

Programmatic  Priorities 

Grant  applicants  should  concentrate 
on  th^  need  to  reduce  morbidity, 
mortality,  and  disabilities  caused  by 
suicidal  behavior,  firearm-related  injury, 
sexual  violence,  or  intimate  partner 
violence. 

1.  Injury  prevention  research 
addressing  emerging  issues  in  suicidal 
behavior 

•  Conduct  research  to  develop  and 
improve  measurement  instruments  for 
the  identification  and  study  of  suicides 
and  suicide  attempts  in  surveys, 
research  studies,  and  surveillance 
systems. 

•  Conduct  research  designed  to 
improve  understanding  of  the  nature  of 
suicide  risk  among  emerging  high-risk 
populations  such  as  young  African 
American  males. 

•  Conduct  research  that  further 
illuminates  understanding  of  the 
contribution  of  potential  risk  factors  for 
suicide  such  as  impulsivity,  sexual 
orientation,  and  hopelessness. 

2.  Injury  prevention  research 
addressing  firearm -related  injuries 
among  children  and  adolescents 

•  Conduct  research  to  improve 
understanding  of  the  motivations  and 
deterrents  for  weapon  carrying  behavior 
among  adolescents  at  high  risk  for 
firearm-related  injuries. 

•  Conduct  research  that  estimates 
injury  risk  associated  with  firearm 
storage  or  carriage  practices. 

•  Conduct  research  that  addresses  the 
effects  of  firearm  safety  training  and 
education  programs  on  firearm  storage 
and  carriage  practices. 

3.  Injury  prevention  research 
addressing  sexual  violence  or  intimate 
partner  violence 

•  Conduct  research  to  address  the 
impact  of  welfare  and  wel fare-to- work 
programs  on  women  (and  their  children) 
who  experience  intimate  partner 
violence. 

•  Conduct  research  to  determine  the 
effectiveness  of  prevention  programs  for 
adolescent  males  at  risk  for  perpetration 
of  sexual  violence  or  intimate  partner 
violence  or  intervention  programs  for 
perpetrators  of  sexual  violence  or 
intimate  partner  violence. 

•  Conduct  research  on  risk  factors  for 
perpetration  of  sexual  violence. 

Reporting  Requirements 

An  original  and  two  copies  of  the 
financial  status  and  progress  reports  are 


due  90  days  after  the  end  of  each  budget 
period.  Final  financial  status  and 
progress  reports  are  due  90  days  after 
the  end  ofihe  project  period. 

Application  Content 

Applications  for  injury  control 
research  grants  should  include: 

A.  The  project's  focus  that  justifies  the 
research  need  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings  to  reduce  injury  morbidity, 
mortality,  disability  and  economic 
losses.  'This  focus  should  be  based  on 
recommendations  in  Healthy  People 
2000  and  should  seek  creative 
approaches  that  will  contribute  to  a 
national  program  for  injury  control. 

B.  Specific,  measurable,  and  time- 
framed  objectives. 

C.  A  detailed  plan  describing  the 
methods,  by  which  the  objectives  will 
be  achieved,  including  their  sequence. 
A  comprehensive  evaluation  plan  is  an 
essential  component  of  the  application. 

D.  A  description  of  the  grant's 
principal  investigator's  role  and 
responsibilities. 

E.  A  description  of  all  the  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
grant. 

F.  A  description  of  the  role,  duties, 
and  responsibilities  of  the  project's  pre- 
doctoral  minority  investigator(s)  (a 
minimum  of  15%  of  each  pre-doctoral 
minority  investigator's  time  should  be 
reflected  in  the  project's  budget). 

G.  A  description  of  those  activities 
related  to,  but  not  supported  by  the 
grant. 

H.  A  description  of  the  involvement 
of  other  entities  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  roles. 

I.  A  detailed  first  year  budget  for  the 
grant  with  future  annual  projections,  if 
relevant. 

J.  Applicants  must  identify  in  a  cover 
letter  one  of  the  priority  areas  listed 
among  the  four  areas  of  violence-related 
injury  research  previously  outlined 
under  the  heading  Programmatic 
Priorities,  (i.e.,  suicidal  behavior, 
firearm-related  injury,  sexual  violence, 
or  intimate  partner  violence),  upon 
which  their  project  is  focused. 

K.  An  explanation  of  how  the  research 
findings  will  lead  to  feasible,  cost- 
effective  injury  interventions. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 


application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  On  the  original  and  five 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  the  subtotals 
must  still  be  shown.  In  addition,  the 
applicant  must  submit  an  additional 
copy  of  page  four  of  Form  PHS-398, 
completed  in  full,  with  the  deleted 
amounts  shown.  This  budget  page  will 
be  reserved  for  internal  CDC  staff  use 
only. 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
screened  by  CI>C  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading,  Program 
Requirements  (A-E).  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
Applications  that  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  efvaluation  (triage)  by  a  peer 
review  group  to  determine  if  the 
application  is  of  sufficient  technical  and 
scientific  merit  to  warrant  further 
review;  the  CDC  will  withdraw  from 
further  consideration  applications 
judged  to  be  noncompetitive  and 
promptly  notify  the  principal 
investigator/program  director  and  the 
official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
score  ranking  by  the  Injury  Research 
Grants  Review  Committee  (IRGRC), 
programmatic  priorities  and  needs  by 
the  Advisory  Committee  for  Injury 
Prevention  and  Control,  and  the 
availability  of  funds. 

A.  The  first  review  followring  the 
preliminary  review  (triage)  will  be  a 
peer  review  to  be  conducted  on  all 
applications.  Factors  to  be  considered 
will  include: 

1.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  long-term 
objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested. 

2.  The  background  of  the  proposal, 
i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  injury  control  knowledge  gaps 
which  the  proposal  is  intended  to  fill. 

3.  The  signincance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research. 
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4.  For  competitive  renewal 
applications,  the  progress  made  during 
the  prior  project  period.  For  new 
applications,  (optional)  the  progress  of 
preliminary  studies  pertinent  to  the 
application. 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quaUty  assurance  procedures, 
plan  for  data  management,  and 
statistical  analysis  plans,  plaifs  for 
inclusion  of  minorities  and  both  sexes. 

6.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives. 

7.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities, 
including  pre-doctoral  minority 
investigators). 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement). 

9.  The  reasonableness  of  the  proposed 
budget  to  the  proposed  research  and 
demonstration  program. 

10.  Adequacy  of  existing  and 
proposed  facilities  and  resoim^es. 

11.  An  explanation  of  how  the 
research  findings  will  lead  to  feasible, 
cost-effective  injury  interventions. 

B.  The  second  review  will  be 
conducted  by  the  Advisory  Committee 
for  Injury  Prevention  and  Control.  The 
factors  to  be  considered  will  include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  in  relation  to  the  objectives 
outlined  imder  the  section, 
"PrtMrammatic  Priorities." 

3.  National  needs. 

4.  Overall  distribution  among: 

•  The  priorities  hsted  among  the  four 
areas  of  violence-related  injury  research: 
suicidal  behavior,  firearm-related  injury, 
sexual  violence,  and  intimate  partner 
violence; 

•  The  major  disciplines  of  violence- 
related  injury  prevention:  social  and 
behavioral  science,  biomechanics,  and 
epidemiolog|y; 

•  Populations  addressed  (e.g., 
adolescents,  racial  and  ethnic 
minorities,  the  elderly,  children,  urban, 
rural). 

5.  Budgetary  considerations. 

6.  Additional  consideraticHi  will  be 
given  to  those  applicants  who  provide 
evidence  of  substantial  involvment  for 
pre-doctoral  minority  investigators  in 
the  proposed  project. 

C  Continued  Funding 

Continuation  awards  made  after  FY 
1998,  but  within  the  project  period,  will 
be  made  on  the  basis  of  die  availabihty 
of  funds  and  the  follovnng  criteria: 


1.  The  accomphshments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  appUcant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
annual  workplan  and  satisfactory 
progress  has  been  demonstrated  at 
work-in-progress  monitoring 
workshops; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 

4.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective;  and 

5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372  review. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Other  Requirements 

A.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  these  grant  awards  will 
be  subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act. 

B.  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Eiepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  appUcant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
appUcation  kit. 

C.  Certificate  of  Confidentiality 

Research  that  examines  individual 
traits  and  experiences  plays  a  vital  part 
in  expanding  our  knowledge  about 


human  behavior.  It  is  essential, 
however,  that  researchers  protect 
subjects  from  needless  risk  of  harm  or 
embarrassment  and  proceed  with  their 
willing  and  informed  cooperation.  CDC 
has  established  a  policy  and  mechanism 
for  issuance  of  certificates  of 
confidentiality  under  section  301(d)  of 
the  Public  Health  Act.  Certificates  of 
confidentiality  provide  important 
protections  for  research  subjects  so  that 
they  will  not  be  harmed  as  a  result  of 
their  participation  because  of 
inappropriate  disclosures,  and  in  doing 
so  serve  the  valuable  function  of 
encouraging  people  to  participate  in 
research.  Specifically,  the 
confidentiality  certificate  prevents  study 
staff  from  being  forced  under  a  court 
order  or  other  legal  action  to  identify 
individuals  who  are  participants  in  the 
study.  Grant  recipients  who  propose 
studies  that  link  sensitive  information 
with  personal  identifiers  should 
consider  applying  for  a  certificate  of 
confidentiality  (To  order  an  application 
for  a  certificate  of  confidentiality,  see 
the  section  Where  to  Obtain  Additional 
Information.) 

D.  Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  (vganization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  of  Protection  from  Research  Risks 
at  the  National  Institutes  of  Health. 

E.  Women  and  Minority  Inclusion  Policy 

It  is  the  policy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian,  Alaska 
Native,  Asian,  Native  Hawaiian  or  other 
Pacific  Islander,  Black/ African 
American  and  Hispanic  or  Latino. 
Apphcants  shall  ensure  that  women, 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelUng  rationale  exists  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 

In  conducting  the  review  of 
apphcations  for  scientific  merit,  review 
groups  will  evaluate  proi>osed  plans  for 
inclusion  of  minorities  and  both  sexes 
as  part  of  the  scientific  assessment  and 
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assigned  score.  This  poHcy  does  not 
apply  to  research  studies  when  the 
investigator  caimot  control  the  race, 
ethnicity  and/or  sex  of  subjects.  Further 
guidance  to  this  policy  is  contained  in 
the  Federal  Register,  Vol.  60,  No.  179, 
Friday,  September  15, 1995,  pages 
47947-47951. 

F.  Publication  and  Dissemination 

CDC  and  NIJ  both  support  research 
and  the  dissemination  of  the  results.  It 
is,  therefore,  expected  that  at  the 
completion  of  the  project  the  grant 
recipient  will  submit  a  brief  (2,500  to 
4,000  words)  siunmary  highlighting  the 
findings  and  their  impHcations  for 
research  and  policy.  Specifically, 
grantees  addressing  sexual  violence  or 
intimate  partner  violence  research  will 
acknowledge  the  joint  support  by  CDC 
and  NIJ.  CDC  will  place  the  summary 
report  and  each  grant  recipient's  final 
report  with  the  National  Technical 
Information  Service  (NTIS)  to  further 
the  agency's  e^orts  to  make  the 
information  more  available  and 
accessible  to  the  public. 

G.  Data  Archive 

Grant  recipients  addressing  sexual 
violence  or  intimate  partner  violence 
and  who  collect  data  are  required  to 
archive  their  data  (minus  all  personal 
identifiers).  CDC  and  NIJ  support  the 
need  to  archive  research  data  in  a  public 
repository  for  several  reasons.  First, 
making  these  data  more  widely 
available  to  the  research  community 
will  help  to  accelerate  {he  development 
of  knowledge  for  preventing  and 
controlling  intimate  partner  violence 
and  sexual  violence.  Second,  the 
availability  of  these  data  will  help  to 
validate  and  extend  existing  research  by 
facilitating  the  conduct  of  studies  to 
replicate  existing  findings  and  compare 
similar  data  across  multiple  data  sets. 
Finally,  CDC  and  NIJ  believe  that  public 
confidence  in  federally-supported 
research  will  be  enhanced  by  ensuring 
the  public  availability  of  research  data. 

NIJ  established  its  Data  Resources 
Program  in  1984  to  ensure  the  public 
availability  of  research  data.  Grantees 
with  proposals  addressing  intimate 
partner  violence  or  sexual  violence  and 
who  collect  data  are  required  to  submit 
a  machine-readable  copy  of  the  data  and 
appropriate  documentation  to  NI)  no 
later  than  12  months  after  the  close  of 
the  project  period.  Submission  of  the 
grantee's  data  for  archiving  does  not 
preclude  further  publications  after  the 
archival  requirement  has  been  satisfied. 
NIJ  enstires  that  data  and  materials  are 
complete  and  that  users'  guides  and 
data  are  available  for  distribution.  A 
variety  of  formats  are  acceptable; 


however,  the  data  and  materials  must 
conform  with  requirements  detailed  in 
"Depositing  Data  With  the  Data 
Resources  Program  of  the  National 
Institute  of  Justice:  A  Handbook."  A 
copy  of  this  handbook  is  sent  to  each 
principal  investigator  at  the  time  of  the 
award.  The  data  archive  is  maintained 
by  the  Inter-university  Consortiimi  for 
Political  and  Social  Research  (ICPSR)  at 
the  University  of  Michigan.  Appficants 
may  consult  the  Guide  to  Social  Science 
Data  Preparation  and  Archiving,  ICPSR, 
1996  (this  handbook  can  be  found  on- 
line at  http://www.icpsr.umich.edu/ 
ICPSR/ Archive/Deposit/ dpm.html#prep 
aring).         I 

H.  Privacy  Certificate 

Grant  recipients  who  have  proposals 
addressing  sexual  violence  or  intimate 
partner  violence  and  who  collect  data 
are  also  required  to  secure  a  privacy 
certificate  prior  to  the  award  being 
made.  Research  that  examines 
individual  traits  and  experiences  plays 
a  vital  part  in  expanding  our  knowledge. 
It  is  essential,  however,  that  researchers 
protect  subjects  ftx)m  needless  risk  of 
harm  or  embarrassment  and  proceed 
with  their  willing  and  informed 
cooperation.  NIJ  requires  that 
investigators  protect  information 
identifiable  to  research  participants. 
When  information  is  safeguarded,  it  is 
protected  by  statute  from  being  used  in 
legal  proceedings: 

(Sluch  information  and  copies  thereof 
shall  be  immune  from  legal  process,  {md 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
piupose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings  (42  U.S.C.  3789g). 

Applicants  should  file  their  plans  to 
protect  sensitive  information  as  part  of 
their  proposal.  Applicants  who  do  not 
intend  to  use  data  on  individual 
subjects  in  their  research  should  submit 
a  statement  to  that  effect.  Applicants 
who  are  selected  for  funding  will  be 
contacted  so  that  they  can  secure  a 
privacy  certificate  prior  to  the  initiation 
of  the  award. 

Applicatioa  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Specialist  (whose  address  is  reflected  in 
section  B,  "Applications").  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  planned  submission 
deadline,  (e.g.,  March  27  for  April  27 


submission).  The  letter  should  identify 
the  aimouncement  number,  name  the 
principal  investigator,  and  specify  the 
priority  area  of  violence-related  injury 
research  (i.e.,  suicidal  behavior,  firearm- 
related  injury,  sexual  violence,  and 
intimate  partner  violence)  addressed  by 
the  proposed  project.  The  letter  of  intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently,  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
application  submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(OMB  No.  0925-0001  Revised  5/95)  and 
adhere  to  the  ERRATA  Instruction  Sheet 
for  Form  PHS-398  contained  in  the 
Grant  Application  Kit.  Please  submit  an 
original  and  five  copies,  on  or  before 
April  27, 1998  to:  Lisa  T.  Garbarino, 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE,  Room  321, 
Atlanta,  Georgia  30305. 

C.  Application  Deadlines 

1.  AppUcations  shall  be  considered  as 
meeting  a  deadline  if  they  are  either: 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  received  in 
time  for  the  review  process.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  maiUngs. 

2.  Applications  that  do  not  meet  the 
criteria  above  are  considered  late 
applications  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

Application  Packet 

To  receive  additional  written 
information  call  1-888-GRANTS4  (1- 
888-472-6874).  You  will  be  asked  to 
leave  yoiu*  name,  organization,  address, 
and  phone  number  and  will  need 
Announcement  Number  98029. 

All  application  procedures  and 
guidelines  are  contained  within  that 
package  or  can  be  found  on  the  CDC 
Homepage.  The  address  for  the  CDC 
homepage  is  [http://www.cdc.gov].  For 
your  convenience,  you  may  be  able  to 
retrieve  a  copy  of  the  PHS  Form  398 
from  [http://www.nih.gov.grants/ 
funding). 
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Business  Management  Information 

If  you  need  further  infonnation  after 
reviewing  the  contents  of  the  dociunent 
business  management  assistance  may  be 
obtained  from  Lisa  T.  Garbarino,  Grants 
Management  SpeciaUst,  Procurement 
and  Grants  Office,  Centers  for  EKsease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Mailstop  E-13, 
Atlanta,  GA  30305.  telephone  (404) 
842-6796  or  internet:  lgtl©cdc.gov 

Programmatic  Technical  Information 

If  you  have  programmatic  questions 
assistance  may  be  obtained  from  Ted 
Jones,  Program  Manager,  Extramural 
Research  Grants  Branch,  National 
Center  for  Injiiry  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  K-58, 4770 
Buford  Highway,  NE.,Atlanta,  Georgia 
30341-3724,  telephone  (770)488-4824 
or  internet:  tmjl@cdc.gov 

CDC  will  not  send  application  kits  by 
facsimile  or  express  mail. 

Please  refer  to  Announcement 
Nimiber  98029  when  requesting 
information  and  submitting  an 
application. 

Potential  appUcants  may  obtain  a 
copy  4f  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC,  20402-9325,  telephone 
(202)  512-1800. 

Information  for  obtaining  the 
suggested  readings.  Violence  and  the 
PubUc's  Health,  Understanding  and 
Preventing  Violence,  end  Violence  in 
America:  A  Public  Health  Approach,  is 
included  at  the  end  of  the 
announcement  with  the  application  kit. 

Application  instructions  for 
certificates  of  confidentiality  can  be 
obtained  by  contacting  Betsey  Dunaway, 
Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  E-H,  1600 
Clifton  Rd.,  NE.,  Atlanta,  Georgia, 
30333. 

Telephone:  404/639-2942,  Internet: 
BASl®CDC.GOV 

Dated:  February  25, 1998. 
JoMph  R.  Carter, 

Acting  Associate  Director  for  Management 
And  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc  98-5388  Filed  3-2-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Occupational  Research 
Agenda  (NORA)  Muscuiolskeletal  Team 
Focus  Group  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  National  Occupational  Research 
Agenda  (NORA)  Musculoskeletal  Team 
Focus  Group  Meeting. 

Time  and  Date:  9  a.m.-3  p.m.,  March  25, 
1998. 

Place:  aarion  Hotel  at  O'Hare 
International,  6810B  North  Mannheim  Road, 
Rosemont,  Illinois  60018,  telephone  847/ 
297-8464. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  75  people. 

Purpose:  The  NORA  Musculoskeletal 
Committee  is  hosting  a  series  of  meetings  to 
gather  information,  from  a  large  array  of 
partners,  regarding  important  needs  and 
issues  with  respect  to  prevention  of 
musculoskeletsl  disorders  in  industry.  These 
meetings  will  use  focus  groups  to  elicit  areas 
of  concern  as  expressed  by  representatives  of 
various  industry  sectors.  The  present  meeting 
will  address  the  following  industry  sectors: 
Heavy  manufacturing,  li^t  manufacturing, 
transportation/warehousing,  agriculture/food 
processing,  office  ergonomics,  and  health 
care. 

The  Committee  will  share  with  each 
specific  sector  a  series  of  questions  helpful  in 
identifying  potential  rese{ux±  needs.  Each 
sector  wilTdevelop  their  own  list  of  research 
needs.  After  the  three  regional  meetings  are 
completed,  the  NORA  Musculoskeletal  Team 
will  combine  the  research  needs  into  a 
consolidated  list  The  researchers  will  be 
asked  to  identify  research  activities  which 
can  address  research  needs  identified  by  the 
regional  meetings.  A  separate  meeting  of 
musculoskeletal  researchers  is  proposed  for 
summer  1998. 

The  goal  of  these  meetings  is  to  develop  a 
research  agenda  that  reflects  the  needs  and 
information  gaps  identified  by  individuals 
who  confront  musculoskeletal  disorders 
frequently,  including  managers,  workers, 
industry,  unions,  and  clinicians.  Output  from 
the  meeting  will  consist  of  a  research  agenda 
for  each  industry,  as  well  as  transcripts. 
Meetings  will  be  audio  taped  to  develop  the 
transcript  of  the  meeting,  and  to  describe  the 
process  as  well  as  the  final  outcome.  Once 
the  research  agenda  has  been  established, 
work  will  begin  on  the  implementation 
process. 

The  ultimate  goal  of  this  process  is  to 
expand  and  deepen  the  partnership  concept 
that  is  fundamental  to  the  NORA  process, 
and  to  develop  a  research  agenda  that  is 
responsive  to  the  needs  of  NIOSH  partners  in 
business,  labor,  academia.  and  government 
with  respect  to  the  control  of  musculoskeletal 


disorders.  The  goal  is  reflected  in  the  motto 
of  the  NORA  Musculoskeletal  Committee: 
"Promote  Health  and  Reduce  Lost  Work 
Time." 

Contact  Person  for  Additional  Information: 
Sean  Gallagher,  NIOSH,  CDC.  Pittsburgh 
Research  Laboratory,  PO  Box  18070, 
Pittsburgh,  Pennsylvania  15236-0070, 
telephone  412/892-6445.  e-mail  address: 
sfg9<9cdc.gov. 

Dated:  February  25, 1998. 
Carolyii  J.  RuaMlL 

Director,  Management  Analysis  and  Savices 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc  98-;5386  Filed  3-2-98;  8:45  am] 
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DEPARTMENT  OF  HEAL-m  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlstrstion 

Arthritis  Advisory  Committee;  Notice 
of  Meeting 

AGB4CY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Conunittee:  Arthritis 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  24  and  25. 1998,  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn  Gaithersburg, 
Walker  and  Whetstone  Rooms,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Contact  Person:  Kathleen  R.  Reedy  or 
LaNise  S.  Giles,  Center  for  Drug 
Evaluation  and  Research,  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12532. 
Please  call  the  Infonnation  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  March  24, 1998,  the 
committee  will  discuss  safety  issues, 
gastrointestinal  tolerability,  renal,  bone 
and  reproductive  toxicity  related  to 
nonsteroidal  anti-inflammatory  drugs, 
for  example,  COX-2  and  other  agents. 
On  March  25, 1998,  the  committee  will 
discuss  the  pain  claim  structure  for 
chronic  and  acute  pain  and  onset  of 
pain  relief  including  appropriate  study 
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design  for  prescription  and 
nonprescription  oral  analgesics. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  18, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8 
a.m.  and  8:30  a.m.  on  March  24  and  25, 
1998.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  March  18, 1998,  and 
submit  a  brief  statement  of  the  general 
natiire  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  February  25, 1998. 
Michael  A.  Friedman, 

Deputy  Commissioner  of  Operations. 
(FR  Doc.  98-5343  Filed  3-2-98;  8:45  am) 

BILUNQ  OOOE  41MMI1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HaaKh  Care  Financing  Administration 
[HCFA-179  and  HCFA-n-631 

Agency  Infonnatlon  Collection 
ActlvltiM:  Submission  for  0MB 
Review;  Comment  Request 

AQB4CY:  Health  Care  Financing 
Administration,  HHS. 

hi  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment, 
hiterested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  q^er  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acoiracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 


1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Transmittal  and 
Notice  of  Approval  of  St.  te  Plan 
Material  and  Supporting  Regulations  in 
42  CFR  430.10-430.20  and  440.167; 
Form  No.:  HCFA-179  (OMB#  0938- 
0193);  Use:  The  HCFA-179  is  used  by 
State  agencies  to  transmit  State  plan 
material  to  HCFA  for  approval  prior  to 
amending  their  State  plan.  The  State 
Plan  is  the  method  in  which  States 
inform  staff  of  State  policies,  standards, 
procedures  and  instructions;  Frequency: 
On  occasion;  Affected  Public:  State, 
local  and  tribal  government;  Number  of 
Respondents:  57;  Total  Annual 
Responses:  1,254;  Total  Annual  Hours: 
1,254. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  ciirrently 
approved  collection;  Title  of 
Information  Collection:  Imposition  of 
Cost  Sharing  Charges  Under  Medicaid 
and  Supporting  Regulations  contained 
in  42  CFR  447.53;  Form  No.:  HCFA-R- 
53  (OMB#  0938-0429);  Use:  The 
information  collection  requirements 
contained  in  42  CFR  447.53  require  the 
States  to  include  in  their  Medicaid  State 
Plan  their  cost  sharing  provisions  for  the 
medically  and  categorically  needy.  The 
State  Plan  is  the  method  in  which  States 
inform  staff  of  State  policies,  standards, 
procedures  and  instructions;  Frequency: 
Annually;  Affected  Public:  State,  Local 
or  Tribal  Government;  Number  of 
Respondents:  54;  Total  Annual 
Responses:  54;  Total  Annual  Hours: 
2,700. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
PaperworkQhcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  AUison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 


JMI 


Dated:  February  24, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  98-5427  Filed  3-2-98;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-200(M4] 

RIN  0938-AI78 

Medicaid  Program;  State  Allotments 
for  Additional  Federal  Funding  of 
Emergency  Health  Services  Furnished 
to  Undocumented  Aliens:  Federal 
Fiscal  Yeare  1998  Through  2001 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces 
Federal  fiscal  year  allotments  that  are 
available  to  certain  States  to  furnish 
emergency  health  services  under 
Medicaid  to  imdocimiented  aliens.  The 
12  States  having  the  highest  number  of 
undocumented  aliens  residing  in  the 
State  will  receive  limited  Federal  funds 
for  fiscal  years  1998  through  2001  as 
additional  compensation  for  providing 
emergency  health  services  to  the 
undocumented  alien  population.  This 
notice  also  describes  the  methodology 
used  to  determine  each  State's 
allotment. 

This  notice  implements  section  4723 
of  the  Balanced  Budget  Act  of  1997, 
Public  Law  105-33. 
DATES:  The  allotments  specified  in  this 
notice  are  available  for  approved 
expenditures  for  services  furnished  in 
each  Federal  fiscal  year  1998  through 
2001  (beginning  October  1, 1997). 

ADDRESSES:  Copies:  To  order  copies  of 
the  Federal  Register  containing  this 
document,  send  your  request  to:  New 
Orders,  Superintendent  of  Documents, 
P.O.  Box  371954,  Pittsburgh,  PA  15250- 
7954.  Specify  the  date  of  Uie  issue 
requested  and  enclose  a  check  or  money 
order  payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  eadi  copy  is  $8.00. 
As  an  altemative,-you  may  view  and 
photocopy  the  Federal  Register 
document  at  most  Ubraries  designated 
as  Federal  Deposit  Libraries  and  at 


Federal  Register/Vol.  63,  No.  41 /Tuesday,  March  3,  1998 /Notices 


10401 


many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Roister  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  pubUc  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  i>assword  required). 
FOR  FURTHER  INFORMATION  CONTACT: 
Miles  McDennott.  (410)  786-3722. 
SUPPLBIENrARY  INFORMATION: 

I.  Background 

Section  4723  of  the  Balanced  Budget 
Act  of  1997,  Pubhc  Law  105-33, 
enacted  August  5, 1997,  provides  for 
making  available  to  certain  States, 
through  State  allotments,  additional 
Federal  funding  for  emergency  health 
services  furnished  to  undocumented 
aliens.  For  those  States  eligible  for  the 
allotments,  payments  may  be  made  for 
emergency  medical  services  furnished 
to  undociuneiited  aliens  who,  except  for 
their  alien  status,  would  otherwise 
qualify  for  Medicaid  and  for  amoimts 
paid  for  services  furnished  to  aliens 
who  do  not  meet  the  Medicaid 
eligibility  requirements. 

The  scope  of  emergency  services 
imder  State  Medicaid  programs  has 
been  previously  defined  by  the  Social 
Security  Act  (the  Act).  Se<^on 
1903(v)(2)  of  the  Act  provides  that 
payment  may  be  made  only  if  the 
services  are  necessary  for  the  treatment 
of  an  emergency  medical  condition  of 
the  alien,  and  the  care  and  services  do 
not  involve  procediues  related  to  an 
organ  transplant.  Section  ig03(v)(3)  of 
the  Act  defines  the  term  "emeigency 
medical  services"  as  a  medical 
condition  (including  emeigency  labor 
and  delivery)  accompanied  with  severe 
symptoms  (including  severe  pain)  that 
require  immediate  attention  and  Uiat  if 
not  given  could  result  in  seriously 
jeopardizing  the  patient's  health; 
seriously  impairing  bodily  functions;  or 
seriously  damaging  bodily  organs  or 
parts.  Implementing  regulations  for 
these  statutory  provisions  are  set  forth  at 
42  CFR  Part  440. 


Section  4723  of  PubUc  Law  105-33 
provides  for  the  distribution  of 
additional  Federal  funding  of  $25 
miUion,  for  each  Federal  fiscal  year 
1998  through  2001,  among  the  12  States 
(which  may  include  the  District  of 
Columbia)  that  are  determined  to  have 
the  greatest  number  of  undocumented 
aliens.  Section  4723  specifies  that  the 
number  of  imdocumented  ahens  in  a 
State  will  be  determined  based  on 
estimates  prepared  by  the  Statistics 
Division  of  the  Immigration  and 
Naturalization  Service  (INS)  as  of 
October  1992  (or  a  later  date  if  that  date 
is  at  least  one  year  before  the  beginning 
of  the  fiscal  year  involved).  Section 
4723  provides  that  the  fiscal  year 
allotments  for  each  of  these  12  States 
will  also  be  determined  based  on  the 
nimiber  of  imdociunented  aliens  in  each 
specific  State.  In  addition,  any  portion 
of  an  allotment  to  a  State  that  is  not  paid 
out  in  a  particular  fiscal  year  will  be 
available  for  payment  during  the  next 
fiscal  year. 

n.  Prorisions  of  This  Notice 

We  are  issuing  this  notice  to 
annoimce  the  allotments  for  Federal 
fiscal  years  1998  through  2001  that  are 
available  to  the  12  States  that  we  have 
determined  to  have  the  highest  number 
of  undocumented  aliens  for  the 
furnishing  of  emergency  health  services 
to  undoaunented  aliens.  These  12 
States  will  receive  Federal  funds  up  to 
each  State's  allotment  in  the  amoimt 
that  the  State  (or  political  subdivision  of 
the  State)  demonstrates  it  paid  for 
approved  emergency  services  furnished 
to  undocumented  aUens.  Therefore,  for 
those  States  eligible  for  the  allotments, 
they  can  recover  the  State  share  of  the 
cost  of  treatment  of  emergency  health 
services  furnished  to  undoaunented 
aliens  who,  except  for  their  alien  status, 
would  otherwise  quaUfy  for  Medicaid 
and  also  amounts  paid  for  services  to 
imdocumented  aliens  who  do  not  meet 
the  Medicaid  eUgibility  requirements. 
Once  a  State  exhausts  its  allotment  for 
a  given  fiscal  year,  the  State  will 
continue  to  receive  its  usual 
reimbursement  rate  and  Federal  funding 
will  be  based  on  the  Federal  medical 
assistance  percentage  (FMAP) 
calculations  in  which  the  rate  of 
reimbursement  will  be  between  50  and 
83  percent.  Any  remaining  portion  of 
the  allotment  that  is  not  paid  to  a  State 
during  the  fiscal  year  will  be  available 
to  the  State  the  following  fiscal  year. 

Section  4723  of  Public  Law  105-33 
sets  forth  the  methodology  for 
determining  the  allotment  that  each  of 
the  12  States  will  receive.  The  amount 


of  a  State's  allotment  for  a  given  fiscal 
year  is  based  upon  the  State's 
percentage  of  undocumented  ahens 
compared  to  that  of  the  other  11  eligible 
States.  The  undoaunented  aUen 
population  in  a  State  is  based  on 
estimates  calculated  by  the  Statistics 
Division  of  the  INS.  The  statute  also 
indicates  that  more  recent  estimates 
could  be  used,  if  available,  as  long  as 
these  estimates  are  dated  at  least  one 
year  jpreoeding  the  beginning  of  the 
fiscal  year  involved. 

Additional  resources,  along  with  new 
data  from  the  United  States  Census 
Bureau,  have  allowed  the  INS  to  review 
and  modify  its  original  methodology  for 
estimating  the  undocumented  ahen 
population  and  to  update  these 
estimates  to  reflect  Uiis  population  as  of 
October  1996.  The  INS  estimates  refer  to 
the  population  of  immigrants  that  has 
established  residence  in  the  United 
States  by  remaining  in  the  country  for 
more  than  12  months  in  an  illegal 
status.  According  to  the  updated 
estimates  of  the  34S,  the  total  number  of 
imdociunented  aUen  residents  in  the 
United  States  as  of  October  1996  was  5.0 
million.  This  number  represents 
approximately  1.9  percent  of  the  total 
U.S.  population.  We  have  identified  the 
following  12  States  as  having  the 
greatest  number  of  undocumented  ahen 
residents:  Cahfomia,  Texas,  New  York. 
Florida,  UUnois,  New  Jersey,  Arizona, 
Massachusetts,  Virginia,  Washington, 
Colorado,  and  Maryland. 

The  INS  estimates  of  the 
undocumented  aUen  population  are 
updated  approximately  every  3  years. 
Thus,  any  new  data  may  not  be 
available  until  as  early  as  October  1. 
1999.  Any  updated  data  would  have  an 
impact  on  allotments  in  Federal  fiscal 
year  2001,  since  the  INS  data  must  be 
compiled  at  least  one  year  before  the 
beginning  of  the  fiscal  year  involved. 
Therefore,  we  have  set  forth  in  this 
notice,  State  allotments  for  Federal 
fiscal  years  1998  through  2001. 
However,  if  the  Statistics  Branch  of  the 
INS  generates  updated  estimates  of  the 
imdocumented  alien  population  by 
October  1, 1999,  we  will  recalculate  the 
State  allotments  for  fiscal  year  2001,  and 
pubUsh  the  new  allotments  in  a  Federal 
Register  notice. 

The  table  below  Usts  the  12  States 
entitled  to  an  allotment,  the  per  State 
undocumented  alien  population,  the 
percentage  of  undocumented  ahen 
population  to  the  total  population 
among  the  top  12  States,  and  each 
State's  allotment  for  Federal  fiscal  years 
1998  through  2001. 
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Table 

[Allotments  tor  State  Emergency  Health  Services  Furnished  to  Undocumented  Aliens  Under  Section  4723  of  the  Balanced  Budget  Act  of  1997: 

Federal  Fiscal  Years  1998  through  2001] 


Ranking 


1  ... 

2... 

3... 

4  ... 

5... 

6.. 

7  ... 

8.. 

9.. 

10 

11 

12 


Total 


State 


CaKtomia  

Texas 

New  York 

Ftonda  

IKnois  

New  Jersey  

Arizona  

Massachusetts 

Virginia  

Washington  

Cotorado 

Maryland 


Populatton  ^ 


2. 


000,000 

700,000 

540,000 

350,000 

290,000 

135,000 

115,000 

85,000 

55,000 

52,000 

45,000 

44,000 


4,411,000 


Percent  of 
Poputertton 


45.34 
15.87 
12.24 
7.93 
6.57 
3.06 
2.61 
1.93 
125 
1.18 
1.02 
1.00 


100.00 


Allotment 


$11,335,298 

3,967.354 

3,060,530 

1,983,677 

1,643,618 

765,133 

651,780 

481,750 

311.721 

294,718 

255,044 

249,377 


25,000,000 


^  Source:  INS,  Statistks  Branch,  Demographk:  Statistks  Sedtk>n  Estimated  Resident  Undocumented  Population  by  State  October,  1996. 


The  following  example  illustrates  the 
calculation  of  CaUfomia's  allotment: 

Example:  California,  the  leading  State  of 
alien  residence,  has  an  estimated  population 
of  2.0  million  undocumented  aliens.  This 
figure  represents  45  percent  of  the  total 
undocumented  alien  population  of  4,411,000. 
Since  California  has  45  percent  of  all 
undocumented  aliens  among  the  12  eligible 
States,  it  is  entitled  to  funds  equal  to  45 
percent  of  the  total  funds  available  for  that 
fiscal  year  (that  is,  45  percent  of 
$25,000,000).  Thus  California's  total 
allotment  is  $11,335,298  for  Federal  fiscal 
year  1998. 

m.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L.  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  for 
small  businesses.  For  purposes  of  the 
RFA,  States  and  individuals  are  not 
considered  to  be  small  entities. 

This  notice  implements  the  recently 
enacted  provision  of  the  Balanced 
Budget  Act  of  1997  that  provides    " 
additional  funding  to  certain  States 
furnishing  emergency  health  services  to 
undocumented  aliens  for  fiscal  years 
1998  through  2001.  Ehiring  each  of  the 
four  Hscal  years,  $25  million  is  available 
to  distribute  among  the  12  States  having 
the  highest  number  of  undocumented 
aliens  residing  in  their  State.  As 
specified  in  the  law,  we  have  used 
estimates  of  the  undocumented  alien 


population  per  State,  prepared  by  the 
Statistics  Division  of  the  INS  to 
determine  the  12  highest  States  and  to 
calculate  the  allotment  eaph  of  the  12 
States  will  receive.  Any  portion  of  the 
allotment  that  is  not  distributed  to  a 
State  during  the  fiscal  year  will  be 
available  for  that  State  the  following 
fiscal  year.  These  States  will  continue  at 
the  usual  rate  of  reimbiu^ement  once 
allotments  have  been  exhausted. 

This  notice  is  expected  to  have  a 
positive  impact  on  States  by  providing 
additional  payment  to  those  12  States 
determinea  to  have  the  greatest  number 
of  imdocumented  aliens  residing  in  the 
State.  This  funding  will  allow  States  to 
extend  the  emergency  health  services  to 
a  greater  number  of  those 
undocumented  aliens  meeting  the 
required  criteria  and  providing  some 
advantage  over  those  States  that  are  not 
entitled  to  these  allotments. 

Also,  section  1102(b)  of  the  Social 
Security  Act  requires  us  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act  because  we  have  determined  and 
certify  that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 


In  accordance  with  the  provisions  of 
Executive  Order  12866,  tl^s  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget,     i 

Authority:  Sections  1902(a)(62)  and 
1903(v)  of  the  Social  Security  Act  (42  U.S.C. 
1396a(62]  and  I396b(v))  and  Section  4723  of 
Public  Law  105-33. 

Dated:  )anuary'26, 1998. 
Nancy- Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 

Dated:  February  3, 1998. 
Donna  E.  Shalala, 

Secretary. 

[FR  Doc.  98-5385  Filed  3-2-98;  8:45  ami 

BILUNQ  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  PubUc  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
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with  responsibiUty  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
fihng  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims,  717 
Madison  Place,  NW,  Washington,  DC. 
20005,  (202)  219-9657.  For  information 
on  HRSA's  role  in  the  Program,  contact 
the  Director,  National  Vaccine  Injury 
Compensation  Program,  5600  Fishers 
Lane,  Room  8A35,  Rockville,  MD  20857, 
(301)  443-6593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injiu^d  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa-10 
et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  her 
responsibihty  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  £rom 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
21 14  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  s)rmptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
hsted  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  October  8, 1997, 
through  December  23, 1997. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportimity  to 
submit  relevant,  written  information" 
relating  to  the  following: 


1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  ilhiess,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
HRSA  addressed  to  Director,  Bureau  of 
Health  Professions,  5600  Fishers  Lane, 
Room  8-05,  Rockville,  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  vmtten 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  )acqueline  R.  Labrie,  Sarasota,  Florida, 
Court  of  Federal  Claims  Number  97-0681 V 

2.  Daniel  Kevin  O'Comiell,  San  Diego, 
California,  Court  of  Federal  Claims  Number 
97-0682V 

3.  Kimberly  M.  Lagrand  on  behalf  of  Hayley 
Nicole  Lagrand,  Deceased,  Charleston, 
South  Carolina,  Court  of  Federal  Claims 
Number  97-0692V 

4.  Elizabeth  and  Robert  Wojciechowski  on 
behalf  of  Jonah  Wojciechowski,  Deceased, 
Glendale,  Arizona,  Court  of  Federal  Claims 
Number  97-0696V 

5.  Constance  Mirando  on  behalf  of  Anthony 
Mirando,  Flushing,  New  York,  Court  of 
Federal  Claims  Number  97-0697V 

6.  Robin  and  Bobby  Gerjes  on  behalf  of 
Brandon  Gerjes,  Deceased,  Edna,  Texas, 
Court  of  Federal  Qaims  Number  97-0698V 


7.  Chinyere  Pat  and  Charles  Ononibaku  on 
behalf  of  Emmanuel  Ononibaku,  Amherst, 
Massachusetts,  Court  of  Federal  Claims 
Nimiber 97-071 5V 

8.  Mona  and  David  A.  Robinson  on  behalf  of 
Mary  A.  Robinson.  Frankfort,  Kentucky. 
Court  of  Federal  Claims  Number  97-0729V 

9.  Krystal  K.  Dickey  on  behalf  of  Gina  M. 
Dickey,  Morrison,  Illinois,  Court  of  Federal 
Claims  Number  97-0730V 

10.  Wendy  and  Andy  Ellis  on  behalf  of  Andie 
Jo  Ellis,  Deceased,  Salt  Lake  City,  Utah, 
Court  of  Federal  Claims  Number  97-0738V 

11.  Anita  Blocker  Hammond  on  behalf  of 
Ajee  Hammond,  Philadelphia. 
Pennsylvania,  Court  of  Federal  Claims 
Number  97-0745V 

12.  Marcy  Nirschel  on  behalf  of  f^dichael 
Nirschel,  Stamford,  Connecticut,  Court  of 
Federal  Claims  Number  97-0748V 

13.  Nancy  and  Christopher  Smith  on  behalf 
of  Hillary  Smith,  Vero  Beach,  Florida. 
Court  of  Federal  Claims  Number  97-0752V 

14.  Jeannie  and  Robert  Griffin  on  behalf  of 
Elizabeth  Griffin,  Mill  Creek,  Washington. 
Court  of  Federal  Claims  Number  97-0753V 

15.  Deborah  Burke  on  behalf  of  Emilee  Burke, 
Norfolk,  Virginia,  Court  of  Federal  Claims 
Number  97-0763V 

16.  Holly  A.  Butler  on  behalf  of  Eian  Thomas 
Butler,  Dayton,  Ohio,  Court  of  Federal 
Claims  Number  97-0764V 

17.  Kimberly  Justice  on  behalf  of  Joshua 
Allen  Justice,  Harriman,  Tennessee,  Court 
of  Federal  Claims  Number  97-0765V 

18.  Shona  Monique  Baker  on  behalf  of  Sean 
Ray  Baker,  Deceased,  Philadelphia, 
Pennsylvania,  Court  of  Federal  Claims 
Number  97-0796V 

19.  Karen  Dobak  on  behalf  of  Corey  Dobak, 
Cambridge,  Massachusetts.  Court  of 
Federal  Claims  Number  97-0797V 

20.  Delores  and  Paul  Saunders  on  behalf  of 
Scott  Saunders,  Richmond,  Virginia,  Court 
of  Federal  Claims  Number  97-0808V 

21.  Michelle  Reed,  Dayton,  Ohio,  Court  of 
Federal  Qaims  Number  97-0809V 

22.  Lacey  and  Mark  Charlesworth  on  behalf 
of  Jonathan  Charlesworth,  Provo,  Utah, 
Court  of  Federal  Qaims  Number  97-0814V 

23.  Robert  Kolvoord  and  Holly  Haney  on 
behalf  of  Zachary  Kolvoord,  Harrisonburg, 
Virginia,  Court  of  Federal  Qaims  Number 
97-0818V 

24.  Margaret  and  John  Wallace  on  behalf  of 
Amiee  Rose  Wallace.  Allentown, 
Pennsylvania,  Court  of  Federal  Claims 
Number  97-08  36V 

25.  Tera  Jo  Webb,  Mesa.  Arizona,  Court  of   ~~ 
Federal  Claims  Number  97-0852V 

26.  Tammy  Zimmer  on  behalf  of  Kyle 
Zimmer,  Warren,  Michigan,  Court  of 
Federal  Claims  Number  97-086 IV. 
Dated:  February  25, 1998. 

Qaude  Earl  Fox. 

Acting  Administrator. 

(FR  Doc.  98-5458  Filed  3-2-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  IMedIca! 
Sciences;  Proposed  Collection; 
Comment  Request;  Application  for  the 
Pharmacology  Research  Associate 
Program 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of  General  Medical 
Sciences  (MGMS),  the  National 


Institutes  of  Health  (NIH)  will  publish 
periodic  siunmaries  of  proposed 
projects  to  be  submitted  to  the  OfGce  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Application  for  the 
Pharmacology  Research  Associate 
Program.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection.  Need  and  Use  of 
Information  Collection:  The 
Pharmacology  Research  Associate 
(PRAT)  Rrogram  will  use  the  applicant 
and  referee  information  to  award 
opportunities  for  training  and 


experience  in  laboratory  or  clinical 
investigation  to  individuals  with  a  Ph.D. 
degree  in  pharmacology  or  a  related 
science,  M.D.,  or  other  professional 
degree  through  appointments  as  PRAT 
'  Fellows  at  the  National  Institutes  of 
Health  or  the  Food  and  Drug 
Administration.  The  goal  of  the  program 
is  to  develop  leaders  in  pharmacological 
research  for  key  positions  in  academic, 
industrial,  and  Federal  research 
laboratories.  Frequency  of  Response: 
Once  a  year.  Affected  Public: 
Individuals  or  households;  businesses 
or  other  for-profit. 

The  annual  reporting  burden  is  as 
follows: 


Type  and  number  of  respondents 


Applicants— 50 
Referees— 150 


Estimated 
number  of 
responses 
per  re- 
spondent 


Estimated 
total  re- 
sponses 


50 
150 


Average 

burden 

hours  per 

responses 


2.00 
0.167 


Estimated 
total  annual 
burden 
hours  re- 
quested 


100 
25 


Total  Niunber  of  Respondents:  200. 

Total  Nimiber  of  Responses:  200. 

Total  Hours:  125. 

The  annualized  cost  to  respondents  is 
estimated  at: 
Applicants:  $5,500.00. 
Referees:  $1,250.00. 

There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Cost  to  report. 

Request  for  Conunents 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Ms.  Sally  Lee, 
NIGMS.  NIH,  Natcher  Building,  Room 
3AS-13, 45  Center  Drive.  MSC  6200, 


Bethesda,  MD  20892-6200,  or  call  non- 
toll-free  number  (301)  594-2749  or  E- 
mail  your  request,  including  your 
address  to:  LeeS@nigms.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  May  4, 1998. 

Dated:  February  23, 1998. 
Martha  Pine, 

Executive  Officer.  Nationai  Institute  of 

General  Medical  Sciences. 

IFR  Doc.  9»-5333  Filed  3-2-98;  8:45  am] 

BILUNQ  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

Office  of  Loan  Repayment  and 
Scholarship;  Proposed  Collection; 
Comment  Request;  Nationai  Institutes 
of  Health  Loan  Repayment  Programs 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Office  of  Loan  Repayment  and 
Scholarship,  the  National  Institutes  of 
Health  (NIH),  will  publish  periodic 
summaries  of  proposed  projects  to  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval. 


Proposed  Collection 

Title:  National  Institutes  of  Health 
Loan  Repayment  Programs.  Type  of 
Information  Collection  Request: 
Revision  of  currently  approved 
collection  (OMB  No.  0925-0361, 
expiration  date  6/30/98).  Form 
Numbers:  NIH  2674-1,  NIH  2674-2,  and 
NIH  2674-3.  Need  and  Use  of 
Information  Collection:  The  NIH  makes 
available  financial  assistance,  in  the 
form  of  educational  loan  repayment,  to 
M.D.,  Ph.D..  D.D.S.,  D.M.D..  and  D.V.M. 
degree  holders,  or  the  equivalent,  who 
perform  biomedical  or  biobehavioral 
research  in  NIH  intramural  laboratories 
for  a  minimiun  of  2  years  in  research 
areas  supporting  the  mission  and 
priorities  of  the  NIH.  The  AIDS 
Research  Loan  Repayment  Program 
(AIDS-LRP)  is  authorized  by  Section 
487A  of  the  Public  Health  Service  Act 
(42  U.S.C.  2B8-1);  the  General  Research 
Loan  Repayment  Program  (General-LRP) 
is  authorized  by  section  487C  of  the 
Public  Health  Service  Act  (42  U.S.C. 
288-3);  and  the  Clinical  Research  Loan 
Repayment  Program  (CR-LRP)  is 
authorized  by  section  487E  (42  U.S.C. 
288-5).  The  loan  repayment  programs 
can  repay  a  maximum  of  $20,000  per 
year  toward  a  participant's  extant 
eligible  educational  loans,  directly  to 
lenders,  in  addition  to  NIH  salary  and 
benefits.  Participants  must  have 
qualifying  educational  debt  in  excess  of 
20  percent  of  their  annual  NIH  base 
salaries  on  the  expected  data  of  program 
eligibility.  The  information  proposed  for 
collection  will  be  used  by  the  Office  of 
Loan  Repayment  and  Scholarship  to 
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determine  an  applicant's  eligibility  for 
participation  in  the  program.  Frequency 
of  Response:  Initial  application  and 
annual  renewal  apphcation.  Affected 


Public:  AppUcants,  financial 
institutions,  recommenders.  Type  of 
Respondents:  Physicians  and  other 
scientific  or  medical  personnel. 


The  annual  reporting  burden  is  as 
follows: 


Type  of  respondents 


Applicant 

Recommenders  ^. 

Financial  Institutions 

Totals 


Estimated 

number  of 

respondents 


110 
330 
550 


990 


Estimated 
number  of 
responses 
per  re- 
spondent 


1.0 
1.0 
1.0 


Average 

txjrdCKi 

hours  per 

response 


9.80 
0.50 
0.33 


Estimated 
total  annual 
burden 
hours  re- 
quested 


1,078 
165 
181 


1.424 


The  annualized  cost  to  respondents  is 
estimated  at  $33,575.46.  There  are  no 
capital  costs,  operating  costs,  or 
maintenance  costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
fi'om  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  die 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Marc  S.  Horowitz, 
J.D.,  Director,  Office  of  Loan  Repayment 
and  Scholarship,  National  histitutes  of 
Health,  7550  Wisconsin  Avenue,  Room 
604,  Bethesda,  Maryland  20892-9121. 
Dr.  Horowitz  can  be  contacted  via  e- 
mail  at  mhl8k@nih.gov  or  by  calling 
(301)  402-5666  (not  a  toll-free  nimiber). 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  May  4, 1998. 

Dated:  February  19, 1998. 
Ruth  L.  Kinchstein,  « 
Deputy  Director,  National  Institutes  of  Health. 
[FR  Doc  98-5334  Filed  3-2-98;  8:45  am] 

BtUINO  OOOE  414e-01-«l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4263-N-88] 

Notice  of  Proposed  Information 
Coiiection:  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

SUIMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubhc  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  May  4, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nimiber  and  should  be  sent  to: 
Oliver  Walker,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
9152.  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  person,  Ulyses  Brinkley, 
telephone  number  202-708-4162  (this 
is  not  a  toll-free  niunber)  for  copies  of 
the  proposed  forms  and  other  available 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soUdting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 


practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Annual  Adjustment 
Factor  (AAF)  Rent  Increase 
Requirements. 

OMB  Control  Number,  if  applicable: 
2502-0507. 

Description  of  the  need  for  the 
information  and  proposed  use: 

Agency  form  numoers,  if  applicable: 
Review  of  the  Annual  Adjustment 
Factor  under  the  overall  limitation 
clause  of  the  Section  8  Housing 
Assistance  Payment  (HAP)  Contract 
apphes  to  Parts  880  and  881  Section  8 
properties  where  the  Section  8  rent 
levels  for  a  unit  type  exceed  the 
pubhshed  Fair  Market  Rents  (FMRs).  In 
cases  where  existing  rent  levels  exceed 
the  published  FMR,  project  owners 
must  submit  a  rent  comparabihty  study 
and  unit  occupancy  data  before  any  rent 
increase  can  be  considered.  For  Section 
8  properties  under  Parts  880  and  881 
where  rent  leveb  for  a  particular  unit 
type  do  not  exceed  the  FMRs  and  for 
other  Section  8  contract  types,  review 
under  this  method  would  not  occur  and 
the  method  of  rent  adjustment  is  by 
application  of  the  pubhshed  AAF. 

Members  of  affected  public:  Business 
or  other  for-profits. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hour  of  response:  An  estimation  of  the 
total  numhers  of  hoiu^  needs  to  prepare 
the  information  collection  is  5.527,  the 


number  of  respondents  is  10,000, 
frequency  of  response  is  annual,  and  the 
hours  of  response  1.81. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C  Chapter  35,  as  amended. 

Dated:  February  25, 1998. 
NicholM  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 
(FR  Doc  98-5420  Filed  3-2-98;  8:45  am] 

MLUNQ  COOe  4210-a7-M 


DEPARTMENT  OF  THE  INTERIOR 

BurMu  of  Land  Management 
[NV-a3»-1 430-00;  N-37113] 

Realty  Action:  Lease/Conveyance  for 
Recreation  and  Public  Purpoaea 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  Public  Purpose 

Lease/conveyance. 

summary:  The  following  described 
public  land  in  T.  19  S.,  R.  60  E.,  section 
31,  WViNE»/4NWV4,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  imder 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Qty  of  Las 
Vegas  proposes  to  use  the  land  for  a  city 
park. 

Mount  Diablo  Meridian,  Nevada 

T.  19  S.,  R.  60  E.. 
section  31  W'/iNEV4NfWV4. 
Containing  20.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

3.  An  easement  along  tne  north  (50) 
fifty  feet,  the  west  thirty  (30)  feet,  the 


south  thirty  (30)  feet,  and  the  east  thirty 
(30)  feet  of  the  west  half  (W^/i)  of  the 
northeast  quarter  (NEV4)  of  the 
northwest  quarter  (NWVi)  of  section  31, 
Township  19  South,  Range  60  East, 
M.D.M.,  Clark  Coimty,  Nevada,  together 
with  a  spandrel  area  in  the  northwest 
comer  theieof,  concave  southeasterly, 
having  a  radius  of  twenty-five  (25)  feet 
and  being  tangent  to  the  south  line  of 
said  north  fifty  (50)  feet  and  tangent  to 
the  east  line  of  said  west  thirty  (30)  feet, 
and  together  with  a  spandrel  area  in  the 
southwest  comer  thereof,  concave 
northeasterly,  having  a  radius  of  fifteen 
(15)  feet  and  being  tangent  to  the  east 
line  of  said  west  (30)  feet  and  tangent  to 
the  north  line  of  said  south  thirty  (30) 
feet:  together  with  a  spandrel  area  in  the 
southeast  comer  thereof;  concave 
northwesterly,  having  a  radius  of  fifteen 
(15)  feet  and  being  tangent  to  the  north 
line  of  the  south  thirty  (30)  feet  and 
tangent  to  the  west  line  of  the  east  fifty 
(30)  feet,  and  together  with  a  spandrel 
area  in  the  northeast  comer  thereof; 
concave  southwesterly,  having  a  radius 
of  twenty-five  (25)  feet  and  being 
tangent  to  the  west  line  of  the  east  thirty 
(30)  feet  and  tangent  to  the  south  line  of 
the  north  fifty  (50)  feet. 

4.  Those  rights  for  right-of-way 
purposes  which  have  been  granted  to 
the  Qty  of  Las  Vegas  by  Permit  No.  N- 
51823  as  amended,  and  to  Clark  County 
and  N-58560  to  Clark  County  imder  the 
Act  of  October  21,  1976,  (PL  94-579). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District.  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Rtgister,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  imder  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposal  under  the  mineral  material 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  District 
Manager,  Las  Vegas  District,  P.  O.  Box 
26569,  Las  Vegas.  Nevada  89126. 
CLASSIRCATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  city  park 
for  the  City  of  Las  Vegas.  Comments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 


land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPUCATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  ELM  followed  proper 
administrative  procediues  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  Uie  suitability  of  the 
land  for  a  park  site  for  the  City  of  Las 
Vegas. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
conmients,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  January  15, 1998. 
Cheryl  A.  RufiEridge, 

Assistant  District  Manager,  Non-Renewable 
Besourves,  Las  Vegas,  NV. 
{PR  Doc.  98-5515  Filed  3-2-98;  8:45  am) 

BiUJNO  OOOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Itema  from  Arizona  in  the  Posaeaaion 
of  tlie  American  Muaeum  of  Natural 
History.  New  Yorlt.  NY 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultiiral  items  in 
the  possession  of  the  American  Museum 
of  Natural  History  which  meet  the 
definition  of  "objects  of  cultural 
patrimony"  under  Section  2  of  the  Act. 

The  items  are  four  San  Carlos  Apache 
Gaati  painted  wood  and  cloth 
headdresses  and  two  associated  sets  of 
wooden  wands. 

In  1914,  Pliny  E.  Goddard  collected 
these  cultural  items  on  the  San  Carlos 
Apache  Reservation  on  behalf  of  the 
American  Museum  of  Natural  History. 
The  Museum  accessioned  them  into  its 
collection  the  same  year  (AMNH 
accession  1914-53). 

The  cultural  affiliation  of  these  items 
is  San  Carlos  Apache  as  indicated 
through  Museimi  re<^rds  and 
consultation  with  representatives  of  the 
San  Carlos  Apache  Tribe  of  the  San 
Carlos  Reservation.  Consultation 
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evidence  presented  by  representatives  of 
the  San  Carlos  Apache  Tribe  of  the  San 
Carlos  Reservation  indicates  these  items 
have  ongoing  historical,  traditional,  and 
cultural  importance  central  to  the  tribe 
itself,  and  no  individual  had  the  right  to 
alienate  them.  The  Museum's  review  of 
this  information  indicates  it  is  accurate. 

Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natiiral  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(4),  these  ei^t  cultiiral  items 
have  ongoing  historical,  traditional,  and 
cultvuvl  importance  central  to  the  tribe 
itself,  and  could  not  have  been 
aUenated,  appropriated,  or  conveyed  by 
any  individual.  Officials  of  the 
American  Museum  of  Natural  History 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  San  Carlos  Apache  Tribe  of  the 
San  Carlos  Reservation. 

This  notice  has  been  sent  to  officials 
of  the  San  Carlos  Apache  Tribe  of  the 
San  Carlos  Reservation,  the  White 
Mountain  Apache  Tribe  of  the  Fort 
Apache  Reservation,  the  Tonto  Apache 
Tribe  of  Arizona,  the  Yavapai- Apache 
Nation  of  the  Camp  Verde  Reservation, 
and  the  Fort  McDowell  Mohave-Apache 
Indian  Commimity  of  the  Fort 
McDowell  Indian  Reservation. 
Representatives  of  any  other  Indian  tribe 
that  beUeves  itself  to  be  culturally 
affiUated  with  these  obfects  should 
contact  Martha  Graham,  Registrar  of 
Cultural  Resources,  American  Museum 
of  Natural  History,  Department  of 
Anthropology,  Central  Park  West  at  79th 
Street.  New  York,  NY  10024-5192; 
telephone  (212)  769-5846  before  April 
2, 1998.  Repatriation  of  these  objects  to 
the  San  Carlos  Apache  Tribe  of  tiie  San 
Carlos  Reservation  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  February  26, 1998. 
Frmcis  P.  McManamon, 
Departmental  Consulting  Archeologist. 

Manager,  Archeology  and  Ethnography 

Program. 

[PR  Doc.  98-5406  Filed  3-2-98;  8:45  am] 

BNXMQ  OOOE  4«1(M0-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Itenw  In  the  Posaeeaion  of  the  Heerd 
Muaeum,  Phoenix,  AZ 

AQBiICY:  National  Park  Service 
action:  Notice 


Notice  is  hereby  given  under  the 
Native  American  (kaves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultiiral  items  in 
the  possession  of  the  Heard  Museum 
which  meets  the  definition  of  "sacred 
object"  under  Section  2  of  the  Act. 

The  cultural  items  are  two  rattles 
consisting  of  painted  hide  and  wooden 
handles. 

In  1930,  these  rattles  were  collected 
by  an  unknown  person  from  an 
luiknown  location  and  were  donated  in 
1988  to  the  Heard  Museum  by  an 
anonymous  donor. 

Consultation  evidence  presented  by 
representatives  of  the  Navajo  Nation 
indicates  these  rattles  are  used  in  a 
number  of  Navajo  ceremonies  including 
the  Night  Way,  Evil  Way,  Water  Way, 
Lightning  Way,  and  Life  Way. 
Representatives  of  the  Navajo  Nation 
have  further  stated  that  these  rattles  are 
specific  ceremonial  objects  needed  by 
traditional  Native  American  reUgious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  present- 
day  adherents. 

Based  on  the  above-mentioned 
information,  officials  of  the  Heard 
Museiun  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(3),  these 
two  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  Heard 
Museiun  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  items  and  the  Navajo  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Navajo  Nation.  Representatives  of 
any  other  Indian  tribe  that  beUeves  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Martin  SuUivan, 
Director,  Heard  Museum,  22  E.  Monte 
Vista  Rd,  Phoenix,  AZ  85004-1480; 
telephone  (602)  252-8840  before  April 
2, 1998.  Repatriation  of  these  objects  to 
the  Navajo  Nation  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  February  25, 1998. 
Francis  P.  McManunon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnog^phy 
Program. 

[FR  Doc.  98-5407  Filed  3-2-98;  8:45  am] 

BOJJNQ  CODE  4310-7V-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Nathw  American  Human  Remalna  from 
Fort  Drane,  Florida  in  the  Poaaeaaion 
of  the  Peebody  Muaeum  of 
Archaeology  ft  Ethnology,  Harvard 
Unlveralty,  CamtNldge,  MA 

AQD4CY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  from  Fort  Drane,  Florida  in  the 
possession  of  the  Peabody  Museiun  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  Iv^. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  &  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Miccosukee  Tribe 
of  Indians  of  Florida,  Seminole  Nation 
of  Oklahoma,  Seminole  Tribe  of  Florida, 
and  the  Independent  Traditional 
Seminole  Nation  of  Florida,  a  non- 
Federally  recognized  Indian  group. 

In  1878,  hiunan  remains  representing 
one  individual  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  Clarence  B.  Moore.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Based  on  cranial  morphology,  this 
individual  has  been  determined  to  be 
Native  American.  Museum 
documentation  indicates  this  individual 
was  killed  in  1836  at  Fort  Drane,  FL  by 
U.S.  troops  imder  the  command  of  Lt. 
Col.  F.K.  Pearce,  U.S.  Army.  Historical 
documents  and  Seminole  oral  tradition 
indicate  that  Fort  Drane  was  part  of 
Seminole  traditional  territory  during  the 
1830s. 

Based  on  the  above  mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Ardiaeology  and 
Ethnology  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  hiunan  remains 
and  the  Miccosukee  Tribe  of  Indians  of 
Florida,  Seminole  Nation  of  Oklahoma, 
and  Seminole  Tribe  of  Florida. 

This  notice  has  been  sent  to  officials 
of  the  Miccosukee  Tribe  of  Indians  of 
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Florida,  Seminole  Nation  of  Oklahoma, 
and  Seminole  Tribe  of  Florida. 
Representatives  of  any  other  Indian  tribe 
that  beheves  itself  to  be  culturally 
afBliated  with  these  human  remains 
should  contact  Barbara  Issac, 
Repatriation  Coordinator,  Peabody 
Museimi  of  Archaeology  and  Ethnology, 
Harvard  University,  11  Divinity  Ave., 
Cambridge,  MA  02138;  telephone:  (617) 
495-2254,  before  April  2, 1998. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
culturally  affiliated  tribes  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  February  25, 1998. 
Francii  P.  McMuumon, 
Departmental  Consulting  Archeologist, 
Manager.  Archeology  and  Ethnography 
Pngfarn. 
(FR  Doc.  9fr-5408  Filed  3-2-98;  8:45  am] 

WLUNO  .CODE  4310-70-F 


IHTERNATIONAL  TRADE 
COMMISSION 

pnvMtlgatton  Na  332-360] 

International  Harmonization  of 
Customs  Rules  of  Origin 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Request  for  public  comment  on 
draft  proposal  concerning  certain  goods 
of  Chapters  82,  84,  85,  and  90. 

EFFECTIVE  DATE:  February  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Rosengarden,  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(O/TA&TA)  (202-205-2595),  Chapter 
82— Lawrence  A.  DiRicco  (202-205- 
2606),  Chapters  84-85,  90— Craig 
Houser  (202-205-2597).  Hearing 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  The  media  should  contact 
Margaret  O'Laughlin,  Office  of  External 
Relations  (202-205-1819). 

Background 

Following  receipt  of  a  letter  from  the 
United  States  Trade  Representative 
(USTR)  on  January  25, 1995,  the 
Commission  instituted  Investigation  No. 
332-360,  International  Harmonization 
of  Customs  Rules  of  Origin,  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(60  FR  19605,  April  19. 1995). 

The  investigation  is  intended  to 
provide  the  basis  for  Commission 
participation  in  work  pertaining  to  the 
Uruguay  Round  Agreement  on  Rules  of 
Origin  (ARO).  under  the  General 


Agreement  on  Tariffs  and  Trade  (GATT) 
1994  and  adopted  along  with  the 
Agreement  Establishing  the  World 
Trade  Organization  (WTO). 

The  ARO  is  designed  to  harmonize 
and  clarify  nonpreferential  rules  of 
origin  for  goods  in  trade  on  the  basis  of 
the  substantial  transformation  test; 
achieve  discipline  in  the  rules' 
administration;  and  provide  a 
framework  for  notification,  review, 
consultation,  and  dispute  settlement. 
These  harmonized  rules  are  intended  to 
make  country-of-origin  determinations 
impartial,  predictable,  transparent, 
consistent,  and  neutral,  and  to  avoid 
restrictive  or  distortive  effects  on 
international  trade.  The  ARO  provides 
that  technical  work  to  those  ends  will  be 
undertaken  by  the  Customs  Cooperation 
Council  (CCC)  (now  informally  known 
as  the  World  Customs  Organization  or 
WCO).  which  must  report  on  specified 
matters  relating  to  sudi  rules  for  further 
action  by  parties  to  the  ARO. 
Eventually,  the  WTO  Ministerial 
Conference  is  to  "establish  the  results  of 
the  harmonization  work  program  in  an 
annex  as  an  integral  part"  of  the  ARO. 

The  ARO  called  for  the  establishment 
of  a  Committee  on  Rules  of  Origin  of  the 
WTO  and  a  Technical  Committee  on 
Rules  of  Origin  (TCRO)  of  the  CCC. 
These  Committees  bear  the  primary 
responsibility  for  developing  rules  that 
achieve  the  objectives  of  the  ARO. 
A  major  component  of  the  work 
program  is  the  harmonization  of  origin 
rules  for  the  purpose  of  providing  more 
certainty  in  the  conduct  of  world  trade. 
Under  the  ARO,  the  TCRO  is  to 
undertake  (1)  to  develop  harmonized 
definitions  of  goods  considered  wholly 
obtained  in  one  country,  and  of  minimal 
processes  or  operations  deemed  not  to 
confer  origin,  (2)  to  consider  the  use  of 
change  in  Harmonized  System 
classification  as  a  means  of  reflecting 
substantial  transformation,  and  (3)  for 
those  products  or  sectors  where  a 
change  of  tari^  classification  does  not 
allow  for  the  reflection  of  substantial 
transformation,  to  develop 
supplementary  or  exclusive  origin 
criteria  bated  on  value,  manufacturing 
or  processing  operations  or  on  other 
standards. 

In  March,  1997  (62  F.R.  11464,  March 
12, 1997),  the  Commission  solicited 
comments  on  its  draft  proposed  rules  of 
origin  for  Chapter  82  and  Chapter  84.  In 
July  1997  (62  F.R.  35834,  July  2, 1997), 
the  Commission  solicited  comments  on 
its  draft  proposed  rules  of  origin  for 
Chapter  85  and  Chapter  90. 

During  Us  review  of  the  comments 
submitted  in  response  to  those  notices, 
the  Commission  has  identified  certain 
cases  where  appUcation  of  the  proposed 


general  rules,  Le.,  those  based  on  a 
change-of-classification  of  the  goods, 
does  not  appear  to  satisfactorily 
attribute  origin  to  the  country  in  which 
the  goods  were  substantially 
transformed.  It  was  recognized  at  the 
outset  of  this  investigation  that 
situations  would  arise  in  which 
appUcation  of  change-of-classification 
rules  would  cause  anomolous  or 
ambiguous  origin  determinations,  and 
that  supplementary  or  residual  rules 
would  need  to  be  developed  to  account 
for  those  cases. 

The  Commission  is  therefore  making 
available  for  public  comment,  the 
following  draft  proposed  supplemental 
rules  affecting  certain  goods  of  Chapter 
82,  e.g.,  tools  of  heading  82.04;  Chapters 
84,  85  and  90,  e.g.,  goods  of  headings  or 
subheadings  which  specifically  provide 
for  parts  or  parts  and  accessories  and 
goods  which  undergo  a  change  of 
classification  which  results  merely  from 
the  form  in  which  they  are  presented  to 
Customs. 

Draft  Rules 

Draft  Supplemental  Rule  for  Chapter  82 

1.  When  the  product  specific  rules 
provided  in  the  matrix  are  not 
determinant  of  origin,  the  following 
shall  apply: 

A.  Goods  produced  from  blanks. — 
Where  a  goods  is  produced  from  a 
blank: 

(1)  Provided  all  the  following  criteria 
are  met,  the  country  of  origin  of  the 
good  shall  be  the  country  in  which  the 
blank  was  processed  into  a  finished 
good: 

(a)  In  its  imported  prefinished 
condition,  the  blank  was  not  capable  of 
functioning  for  its  ultimate  use  and  was 
not  advanced  beyond  cleaning  or 
working  to  remove  flash,  sprues,  burrs 
or  similar  excess  material,  and 

(b)  In  the  country  in  which  the  goods 
is  finished: 

(i)  The  blank  was  configured  to  final 
shape  by  the  removal  of  material  (other 
than  by  honing  or  polishing),  or  by 
bending,  hammering,  pressing,  stamping 
or  similar  forming  process;  and 

(ii)  The  blank  underwent  one  or  more 
of  the  following  processes: 

1.  Hardening  to  a  minimum  hardness 
of  38  degrees  Rockwell  C  or  equivalent 
standard  of  hardness;  or 

2.  Assembly  with  five  or  more  parts 
(other  than  parts  of  general  use  as 
defined  in  Note  2  to  Section  XV). 

(2)  If  the  criteria  of  subparagraph 
1(A)(1)  above  are  not  satisfied,  the 
coimtry  of  origin  of  the  good  shall  be  the 
coimtry  of  origin  of  the  blank. 

B.  Other  Goods  of  This  Chapter.— 
When  paragraph  1(A)  is  not  applicable. 
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the  country  of  origin  shall  be 
determmed  as  fbllows: 

(1)  Goods  obtained  by  assembly  of 
components. — Goods  obtained  by 
assembly  of  components  which  are 
classified  as  parts  of  goods  of  this 
chapter  (but  not  as  imfinished  goods), 
shall  originate  in  the  coimtry  in  which 
the  parts  were  ass«nbled  into  the 
finished  good,  provided  that  the 
assembly  used  five  or  more  parts  (other 
than  parts  of  general  use  as  defined  in 
Note  2  to  Section  XV). 

(2)  Other. — ^If  the  requirements  of 
subparagraph  1(B)(1)  are  not  met,  the 
country  of  origin  of  the  goods  shall  be 
the  country  in  which  the  working  edge, 
working  surface  or  working  part 
imderwent  a  change  of  classification  to 
a  heading  of  this  dtiapter  from  any  other 
chapter  (e.g.,  from  a  bar  or  rod  of 
Chapter  72  to  a  chisel  of  Heading  82.05). 

Purpose  of  Draft  Supplemental  Rule  for 
Chapter  82 

The  rule  provides  a  determination  of 
origin  in  situations  in  which  the  change 
of  classification  rules  fail  to  confer 
origin  because  the  processing  of  the  one 
or  more  of  the  input  goods  did  not  result 
in  a  change  classification  even  though 
there  was  a  substantial  transformation. 
This  ocoirs  when  the  input  is  an 
incomplete  or  unfinished  article 
classifiable  in  the  same  heading  or 
subheading  as  a  blank.  It  can  also  occur 
when  goods  are  assembled  from  parts 
classified  in  the  same  beading  or 
subheading.  Rule  1(A)  applies  in  the 
former  instance  and  Rule  1(B)  applies  in 
the  latter^ 

Draft  Supplemental  Rules  for  Chapters 
84  and  85 

1.  Limitations  on  change  of 
classification  rules. — Notwithstanding 
the  product  specific  rules  in  the  matrix, 
where  a  change  of  classification  (i.e., 
change  of  heading,  subheading,  split 
heading  or  split  subheading)  results 
bom  one  of  the  following 
drcimistances,  origin  shall  be 
determined  as  indicated: 

A.  Disassembly. — ^Where  a  change  in 
classification  results  from  disassembly 
of  a  previously  assembled  good,  the 
origin  of  the  good  shall  be  the  origin 
prior  to  disassembly. 

B.  Packaging. — Where  a  change  in 
classification  resiilts  fiom  packaging  or 
repackaging,  the  origin  of  the  good  shall 
be  the  origin  prior  to  such  packaging  or 
repackaging. 

C.  Collection  of  parts  into  kits. — 
Where  a  change  in  classification  results 
from  the  application  of  General  Rule  of 
Interpretation  2(a)  with  respect  to 
collections  of  parts  that  are  presented  as 
unassembled  articles  of  another  heading 


or  subheading,  the  individual  parts  shall 
retain  their  origin  prior  to  such 
collection. 

D.  Multi-function  machines  and 
composite  machines. — ^Where  a  change 
in  classification  results  from  appUcation 
of  note  3  to  Section  XVI,  the  origin  of 
the  good  shall  be  the  origin  of  the 
machine  or  component  which 
determines  the  classification  of  the  good 
imder  note  3  to  section  XVI. 

E.  Functional  units. — ^Where  a  change 
in  classification  results  from  the 
application  of  note  4  to  Section  XVI  to 
sep>arately  packaged  goods  presented 
together  in  a  sin^e  shipment,  the 
separately  packaged  goods  shall  retain 
their  origin  poior  to  such  presentation. 

2.  Residual  rules. — When  neither  the 
product  specific  rules  provided  in  the 
matrix  nor  legal  note  1  above  are 
determinant  of  origin,  the  following 
shall  apply: 

A.  Goods  produced  from  incomplete 
or  unfinished  articles  classifiable  in  the 
same  heading  or  subheading  by 
application  ofGRl2(a). — Where  a  good 
is  produced  from  an  incomplete  or 
imfinished  (other  than  unassembled  or 
disassembled)  article  which  had  the 
essential  character  of  the  complete  or 
finished  good  and  was  classifiable,  by 
appUcation  of  GRI  2(a),  in  the  same 
heading  or  subheading  as  the  complete 
or  finished  goods,  origin  of  the 
presented  good  shall  be  determined  as 
follows: 

(1)  Goods  produced  from  blanks. — 
Where  a  good  is  produced  from  a  blank: 

(a)  Provided  all  the  following  criteria 
are  met,  the  country  of  origin  of  the 
good  shall  be  the  country  in  which  the 
blank  was  processed  into  a  finished 
good: 

(i)  In  its  imported  prefinished 
condition,  the  blank  was  not  capable  of 
functioning  for  its  ultimate  use  and  was 
not  advanced  beyond  cleaning  or 
working  to  remove  flash,  sprues,  burrs 
or  similar  excess  material,  and 

(ii)  In  the  country  in  which  the  good 
is  finished: 

1.  The  blank  was  configured  to  final 
shape  by  the  removal  of  material  (other 
than  by  honing  or  polishing),  or  by 
bending,  hammering,  pressing,  stamping 
or  similar  forming  process;  and 

2.  The  blank  unckrwent  one  or  more 
of  the  following  processes: 

A.  Hardening  to  a  minimum  hardness 
of  38  degrees  Rockwell  C  or  equivalent 
standard  of  hardness;  or 

B.  Assembly  with  five  or  more  parts 
(other  than  parts  of  general  use  as 
defined  in  Note  1(g)  to  Section  XVI). 

(b)  If  the  criteria  of  subparagraph  (a) 
above  are  not  satisfied,  the  country  of 
origin  of  the  good  shall  be  the  country 
of  origin  of  the  blank. 


(2)  Goods  produced  from  incomplete 
or  unfinished  articles,  other  than 
blanks. — ^Where  the  good  is  produced 
from  an  incomplete  or  imfinished 
article,  other  than  a  blank,  the  origin  of 
presented  goods  shall  be  the  country  of 
origin  of  the  incomplete  or  unfinished 
article  from  which  it  was  produced. 

B.  Other  rules  for  assembled  goods. — 
Where  neither  the  product  specific  rules 
in  the  matrix  nor  the  preceding  legal 
notes  are  determinant  of  origin,  the 
following  shall  apply: 

(1)  Origin  in  the  country  of 
assembly. — ^Provided  the  following 
criteria  are  met,  the  goods  shall 
originate  in  the  country  of  asserflbly: 

(a)  The  assembly  resulted  in  a  device 
or  apparatus  capable  of  performing  one 
or  more  new  mechanical  or  electrical 
function(s),  and  either: 

(i)  The  assembly  involved  5  or  more 
parts  (other  than  parts  of  general  use,  as 
defined  in  Note  1(g)  to  Section  XVI),  or 

(ii)  The  assembly  involved  less  than  5 
parts  (other  than  parts  of  general  use,  as 
defined  in  Note  1(g)  to  Section  XVI), 
and  one  or  more  of  the  parts  (other  than 
parts  of  general  use,  as  defined  in  Note 
1(g)  to  Section  XVI),  satisfies  the 
product  specific  rules  provided  in  the 
matrix  as  having  origin  in  the  country 
of  assembly. 

(b)  For  purposes  of  the  subparagraph 
(a)  above,  the  following  shall  not  be 
considered  assembly  operations: 

(i)  The  attachment  of  machinery  to  a 
base, 

(ii)  The  installation  of  machinery  or 
apparatus  into  cabinets  or  similar 
encasements, 

(iii)  The  attachment  of  dials,  knobs, 
hand  cranks,  and  other  consumer- 
operated  controls, 

(iv)  The  attachment  of  a  power  cord, 
or 

(v)  Installation  of  batteries, 
accumulators  or  other  articles  not 
designed  to  become  a  permanent  part  of 
the  good. 

(2)  Other. — If  the  requirements  of 
subparagraph  (1)  above  are  not  met,  the 
following  shall  apply: 

(a)  If  the  princiiMl  rule  applicable  to 
the  goods  in  the  product  specific  matrix 
includes  an  exception  to  a  change  of 
classification  from  a  particular  heading 
or  subheading  and  a  non-originating 
part  classifiable  in  such  heading  or 
subheading  was  used  in  the  assembly  of 
the  good,  the  country  of  origin  of  the 
good  shall  be  the  country  of  origin  of 
such  excepted  part. 

(b)  In  all  other  cases,  the  country  of 
origin  shall  be  the  coimtry  in  which  the 
majority  of  the  parts  originated.  If  there 
is  no  majority,  the  country  of  origin 
shall  be  the  coimtry  of  origin  of  the  part 
which  appears  last  in  the  Nomenclature. 
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Puqiose  of  Draft  Supplemental  Rules  for 
Chapters  84  and  85 

Rule  1  supercedes  the  change  of 
classification  rules  for  those  situations 
in  which  a  change  of  classification 
occurs,  either  by  virtue  of  the 
presentation  of  the  goods  or  by 
application  of  one  of  the  legal  notes  to 
the  Harmonized  System,  but  the  change 
of  classification  does  not  necessarily 
reflect  a  substantial  transformation  of 
the  goods.  For  each  of  the  situations 
specified,  the  change  of  classification 
rules  are  superseded  by  the  rule 
provided  therein.  On  die  other  hand, 
Rule  2  provides  a  determination  of 
origin  in  situations  in  which  the  change 
of  classification  rules  fail  to  confer 
origin  because  the  processing  of  the  one 
or  more  of  the  input  goods  did  not  result 
in  a  change  classification  even  though 
there  was  a  substantial  transformation. 
This  occurs  when  the  input  is  an 
incomplete  or  imfinished  article 
classifiable  in  the  same  heading  or 
subheading  as  the  complete  or  finished 
article,  by  application  of  General  Rule  of 
Interpretation  2(a).  In  particular,  this 
applies  to  the  processing  of  blanks  into 
finished  goods.  It  can  also  occur  when 
"major"  parts  of  goods,  i.e. 
subassemblies,  are  assembled  from 
"minor"  parts  classified  in  the  same 
parts  heading  or  subheading.  Rule  2(A) 
appUes  in  the  former  instance  and  Rule 
2(A)  applies  in  the  latter. 

Draft  Supplemental  Rules  for  Chapter 
90 

1.  Limitations  on  change  of 
classification  rules. — Notwithstanding 
the  product  specific  rules  in  the  matrix, 
where  a  change  of  classification  (i.e., 
change  of  heading.  Subheading,  split 
heading  or  split  subheading)  results 
from  one  of  the  following 
circumstances,  origin  shall  be 
determined  as  indicated: 

A.  Djsassemb/y.^Where  a  change  in 
classification  results  from  disassembly 
of  a  previously  assembled  good,  the 
origin  of  the  good  shall  be  the  origin 
prior  to  disassembly. 

B.  Packaging. — Where  a  change  in 
classification  results  frt)m  packaging  or 
repackaging,  the  origin  of  the  good  shall 
be  the  origin  prior  to  such  packaging  or 
repackaging. 

.  C.  Collection  of  parts  into  kits. — 
Where  a  change  in  classification  results 
from  the  application  of  General  Rule  of 
Interpretation  2(a)  with  respect  to 
collections  of  parts  that  are  presented  as 
unassembled  articles  of  another  heading 
or  subheading,  the  individual  parts  shall 
retain  their  origin  prior  to  such 
collection. 

D.  Functional  units. — Where  a  change 
in  classification  results  from  the 


application  of  note  4  to  Section  XVI  to 
separately  packaged  goods  presented 
together  in  a  single  shipment,  the 
separately  packaged  goods  shall  retain 
their  origin  prior  to  such  presentation. 

2.  Residual  rules. — When  neither  the 
product  specific  rules  provided  in  the 
matrix  nor  legal  note  1  above  are 
determinant  of  origin,  the  following 
shall  apply: 

A.  Goods  produced  from  incomplete 
or  unfinished  articles  classifiable  in  the 
same  heading  or  subheading  by 
application  of  GUI  2(a). — Where  a  good 
is  produced  from  an  incomplete  or 
unfinished  (other  than  unassembled  or 
disassembled)  article  which  had  the 
essential  character  of  the  complete  or 
finished  good  and  was  classifiable,  by 
application  of  GRI  2(a),  in  the  same 
heading  or  subheading  as  the  complete 
or  finished  goods,  origin  of  the 
presented  good  shall  be  determined  as 
follows: 

(1)  Goods  produced  from  blanks. — 
Where  a  good  is  produced  from  a  blank: 

(a)  Provided  all  the  following  criteria 
are  met,  the  country  of  origin  of  the 
good  shall  be  the  country  in  which  the 
blank  was  processed  into  a  finished 
good: 

(i)  In  its  imported  prefinished 
condition,  the  blank  was  not  capable  of 
functioning  for  its  ultimate  use  and  was 
not  advanced  beyond  cleaning  or 
working  to  remove  flash,  sprues,  biurs 
or  similar  excess  material,  and 

(ii)  In  the  country  in  which  the  good 
is  finished: 

1.  The  blank  was  configured  to  final 
shape  by  the  removal  of  material  (other 
than  by  honing  or  polishing),  or  by 
bending,  hammering,  pressing,  stamping 
or  similar  fiorming  process;  and 

2.  The  blank  underwent  one  or  more 
of  the  following  processes: 

A.  Hardening  to  a  minimum  hardness 
of  38  degrees  Rockwell  C  or  equivalent 
standard  of  hardness;  or 

B.  Assembly  with  five  or  more  parts 
(other  than  parts  of  general  use  as 
defined  in  Note  1(g)  to  Section  XVI). 

(b)  If  the  criteria  of  subparagraph  (a) 
above  are  not  satisfied,  the  country  of 
origin  of  the  good  shall  be  the  coimtry 
of  origin  of  the  blank. 

(2)  Goods  produced  from  incomplete 
or  unfinished  articles,  other  than 
blanks. — Where  a  good  is  produced 
from  an  incomplete  or  unfinished 
article,  other  than  a  blank,  the  origin  of 
presented  goods  shall  be  the  country  of 
origin  of  the  incomplete  or  unfinished 
article  from  which  it  was  produced. 

B.  Other  rules  for  assembled  goods. — 
Where  neither  the  product  specific  rules 
in  the  matrix  nor  the  preceding  legal 
notes  are  determinant  of  origin,  the 
following  shall  apply: 


(1)  Origin  in  the  country  of 
assembly. — ^Provided  the  following 
criteria  are  met,  the  good  shall  originate 
in  the  country  of  assembly: 

(a)  The  assembly  resulted  in  a  device 
or  apparatus  capable  of  performing  one 
or  more  new  mechanical  or  electrical 
function  (s),  and  either: 

(i)  The  assembly  involved  5  or  more 
parts  (other  than  parts  of  general  use,  as 
defined  in  Note  1(g)  to  Section  XVI),  or 

(ii)  The  assembly  involved  less  than  5 
parts  (other  than  parts  of  general  use,  as 
defined  in  Note  1(g)  to  Section  XVI), 
and  one  or  more  of  the  parts  (other  than 
parts  of  general  use,  as  defined  in  Note 
1(g)  to  Section  XVI),  satisfies  the 
product  specific  rules  provided  in  the 
matrix  as  having  origin  in  the  country 
of  assembly. 

(b)  For  purposes  of  the  subparagraph 
(a)  above,  the  following  shall  not  be 
considered  assembly  operations: 

(i)  The  attachment  of  machinery  to  a 
base, 

(ii)  The  installation  of  machinery  or 
apparatus  into  cabinets  or  similar 
encasements, 

(iii)  The  attachment  of  dials,  knobs, 
hand  cranks,  and  other  consimier- 
operated  controls, 

(iv)  Tthe  attachment  of  a  power  cord, 
or 

(v)  Installation  of  batteries, 
accumulators  or  other  articles  not 
designed  to  become  a  permanent  part  of 
the  good. 

(2)  Other. — If  the  requirements  of 
subparagraph  (1)  above  are  not  met,  the 
following  shall  apply: 

(a)  If  the  principal  rule  applicable  to 
the  goods  in  the  product  specific  matrix 
includes  an  exception  to  a  change  of 
classification  from  a  particular  heading 
or  subheading  and  a  non-originating 
part  classifiable  in  such  heading  or 
subheading  was  used  in  the  assembly  of 
the  good,  the  country  of  origin  of  the 
good  shall  be  the  coimtry  of  origin  of 
such  excepted  part. 

(b)  In  all  other  cases,  the  coimtry  of 
origin  shall  be  the  country  in  which  the 
majority  of  the  parts  originated.  If  there 
is  no  majority,  ihe  country  of  origin 
shall  be  the  country  of  origin  of  the  part 
which  appears  last  in  the  Nomenclature. 

Purpose  of  Draft  Supplemental  Rules  for 
Chapter  90 

Rule  1  supercedes  the  change  of 
classification  rules  for  those  situations 
in  which  a  change  of  classification 
occurs,  either  by  virtue  of  the 
presentation  of  the  goods  or  by 
application  of  one  of  the  legal  notes  to 
the  Harmonized  System,  but  the  change 
of  classification  does  not  necessarily 
reflect  a  substantial  transformation  of 
the  goods.  For  each  of  the  situations 
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specified,  the  change  of  classification 
rules  are  superceded  by  the  rule 
provided  therein.  On  the  other  hand, 
Rule  2  provides  a  determination  of 
origin  in  situations  in  which  the  change 
of  classification  rules  fail  to  confer 
origin  because  the  processing  of  the  one 
or  more  of  the  input  goods  did  not  result 
in  a  change  classificaticHi  even  though 
there  was  a  substantial  transfcHmation. 
This  occurs  when  the  input  is  an 
incomplete  or  unfinished  article 
classifiable  in  the  same  heading  or 
subheading  as  the  complete  or  finished 
article,  by  application  of  General  Rule  of 
Intnpretation  2(a).  hi  particular,  this 
apphes  to  the  processing  of  blanks  into 
finished  goods.  It  can  also  occur  when 
"major"  parts  of  goods,  i.e. 
subassembhes.  are  assembled  from 
"minor"  parts  classified  in  the  same 
parts  heading  or  subheading.  Rule  2(A) 
appUes  in  the  former  instance  and  Rule 
2(B)  applies  in  the  latter. 

lliese  proposals  have  been  reviewed 
by  interested  government  agencies  and 
are  intended  to  serve  as  the  basis  for  the 
U.S.  proposal  to  the  Technical 
Committee  on  Rules  of  Origin  of  the 
World  Customs  Qi^anization  or  to  the 
Technical  Committee  of  the  World 
Trade  Organization.  The  proposals  do 
not  necessarily  reflect  or  restate  existiag 
Customs  treatment  with  respect  to 
country  of  origin  appUcations  for  all 
current  non-preferential  piirposes. 
Based  upon  a  decision  of  the  Trade 
PoUcy  Staff  Coimnittee,  the  proposals 
are  intended  for  future  harmonization 
for  the  nonpreferential  purposes 
indicated  in  the  ARO  for  application  on 
a  global  basis.  They  seek  to  t^»  into 
accoimt  not  only  U.S.  Customs  current 
positions  on  substantial  transformation 
but  additionally  seek  to  consider  the 
views  of  the  business  community  and 
practices  of  our  major  trading  partners 
as  well.  As  such  they  represent  an 
attempt  at  reaching  a  basis  for 
agreement  among  die  contracting 
parties.  The  proposals  may  undergo 
change  as  proposals  from  other 
government  administrations  and  the 
private  sector  are  received  and 
considered.  Under  the  drcimistances, 
the  proposals  should  not  be  cited  as 
authority  for  the  application  of  ciirrent 
domestic  law. 

Written  Submissions 

hiterested  persons  are  invited  to 
submit  written  statements  concerning 
this  phase  of  the  Conmiission's 
investigation.  Written  statements  should 
be  submitted  as  quickly  as  possible,  and 
follow-up  statements  are  permitted:  but 
all  statements  must  be  received  at  the 
Commission  by  the  close  of  business  on 
March  18, 1998,  in  order  to  be 


considered.  The  Commission  notes  that 
it  is  particularly  interested  in  receiving 
input  from  the  private  sector  on  the 
effects  of  the  various  proposed  rules  and 
definitions  on  U.S.  exports.  Commercial 
or  financial  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each 
marked  "Confidential  Biisiness 
hifbrmation"  at  the  top.  All  siibmissions 
requesting  confidential  treatment  must 
conform  with  the  reqiiirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  available  for  inspection  by 
interested  persons. 

All  submissions  should  be  addressed 
to  the  Office  of  the  Secretary,  United 
States  hitemational  Trade  Commission, 
500  E  Street  SW..  Washington,  DC 
20436. 

World  Wide  Web  Access:  This  notice 
may  be  obtained  from  the  ITC  Internet 
web  server:  http://www.usitc.gov. 

Issued:  February  25, 1998. 

^y  order  of  the  Commission. 
Donna  1.  Kodmke, 
Secretary. 
[FR  Doc.  9S-5394  Filed  2-2»-98;  8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv— Mgetton  Na  332-aaq 

SimplMcation  of  th«  Harmonized  TartfT 
Schedule  of  the  Unitad  States 

AQBUCY:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 

EFrecnvE  DATE:  January  30, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Eugene  A.  Rosengarden,  Director,  OfGce 
of  Tariff  Afhirs  and  Trade  Agreements 
(0/TAATA)  (202-205-2592).  The  0/ 
TA&TA  fax  number  is:  202/205-2616. 
Mr.  Rosengarden  may  also  be  reached 
via  Internet  e-mail  at 
rosengarden@usitc.gov.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810.  Media 
representatives  should  contact  Margaret 
O'LaughUn,  Public  Affairs  Officer  (202- 
205-1819).  This  notice,  and  any 
subsequent  notices  published  pursuant 
to  section  332(g)  of  the  Tariff  Act  of 
1930,  may  be  obtained  from  the  ITC 
Internet  web  server  http:// 
www.usitcgov. 


suppLBeir ARY  mformatkm:  The 
Commission  instituted  investigation  No. 
332-388  on  November  5, 1997.  In  the 
notice  of  institution,  the  Commission 
stated  that  the  investigation  would  be 
completed  by  July  13,  2000. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows: 

Initial  public  comment  deadline  May 

29.1998 
Publish  draft  HTS  proposals  for 

comment  April  1, 1999 
Deadline  for  public  coomient  June  30, 

1999 
Final  Commission  report  Fetmiary  28, 

2000 

Issued:  February  25, 1998. 

By  order  of  tlie  Commission. 
Denaa  R.  Kiwhnka, 
Secretary. 
[FR  Doc  98-5396  FUed  3-2-98;  8:45  ami 


INTERNATIONAL  TRADE 
(XMMMSSION 

PnveaMgMone  Noe.  731-TA-77»-77» 
(PfsHininery)] 

Certain  Preearvad  Muahrooma  From 
Chlia,  China.  India,  and  Indonaala 

■ 

Determinations 

On  the  basis  of  the  record  ■  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
unanimously  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  Chile, 
china,  India,  and  Indonesia  of  certain 
preserved  mushrooms, '  provided  for  in 
subheadings  0711.90.40,  2003.10.27, 
2003.10.31,  2003.10.37,  2003.10.43, 


■  The  rscord  is  definad  in  sec  207.2(f)  of  the 
Conunission't  Rules  of  Practice  and  Procedure  (Ifl 
CFR  207.2(f)). 

'  For  purposes  of  these  investigations,  certain 
prepared  mushrooms  are  of  the  species  Agaricus 
bisporus  and  Agariciu  bitorquis,  whether  imported 
whole,  sliced,  diced,  or  as  stems  and  pieces. 
"Preserved  mushrooms"  refers  to  mushrooois  that 
have  been  prepared  ot  preserved  by  cleaning, 
blanching,  and  sometinMs  slicing  or  cutting.  Thee* 
mushrooms  are  then  packed  and  heated  in 
containers,  including  but  not  limited  to  cans  or 
glass  jars,  in  a  suitable  medium  that  may  include, 
but  is  not  limited  to,  water,  brine,  or  butter  (or 
butter  sauce).  Included  within  the  scope  of  the 
investigations  are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt  solutian  to 
provisionally  preserve  tham  far  further  proceaaing. 
Excluded  from  the  scope  of  the  investigatiaas  are: 
(1)  All  other  species  of  mushroom,  including  straw 
mushrooms:  (2)  all  £resh  and  chilled  muahrooms, 
including  "refrigerated"  or  "quick  blanched" 
mushrooms;  (3)  dried  mushrooms:  (4)  froan 
mushrooms;  and  (5)  "marinated."  "ackUfiad,"  or 
"pickled"  mushrooms,  which  are  {Jiepared  or 
preserved  by  means  of  vinegar  or  acetic  add.  but 
may  contain  oil  or  other  additives. 
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2003.10.47,  and  2003.10.53  of  the 
Haimonized  Tarin' Schedule  of  the 
United  States,  that  are  alleged  to  he  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Conunission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  any  of  the 
investigations  under  section  733(b)  of 
the  Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  an  affirmative  final 
determination  in  any  of  the 
investigations  under  section  735(a)  of 
the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations,  hidustrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  January  6, 1998,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  the 
Coalition  for  Fair  Preserved  Mushroom 
Trade,  ^  alleging  that  an  industry  in  the 
United  States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  certain 
preserved  mushrooms  from  Chile, 
China,  India,  and  bidonesia. 
Accordingly,  effective  January  6,  1998, 
the  Commission  instituted  antidiunping 
investigations  Nos.  731-TA-776-779 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 


'The  Coalition's  member  finns  are  L.K.  Bowman, 
Inc..  Nottingham,  PA:  Modem  Mushroom  Farms, 
Inc.,  Toughkenamon,  PA;  Monterey  Mushrooms, 
Inc.,  Watsonville,  CA;  Mount  Laurel  Canning  Corp., 
Temple,  PA:  Mushroom  Canning  Co.,  Kennett 
Square.  PA:  Sunny  Dell  Foods,  Inc.,  Oxford,  PA: 
and  United  Canning  Corp.,  North  Lima,  OH. 


of  the  Secretary,  U.S.  hitemational 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  January  16, 1998  (63 
FR  2693).  The  conference  was  held  in 
Washington,  DC,  on  January  27, 1998, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  February 
20, 1998,  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3086  (Februtry  1998),  entitled  "Certain 
Preserved  Mushrooms  from  Chile, 
China,  India,  and  Indonesia: 
Investigations  Nos.  731-TA-776-779 
(Preliminary)." 

Issued:  February  25, 1998. 

By  order  of  the  Comnussion. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  9&-5398  Filed  3-2-98;  8:45  am] 

BiLUNQ  CODE  7«20-02-f> 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
Nationai  institute  of  Justice 

[0JP(NIJ)-11S9] 
RIN1121-ZA96 

Nationai  institute  of  Justice 
Soiicitation  for  Seiection  of  Arrestee 
Drug  AtHisa  Monitoring  (ADAM)  Site 
Management  Teams 

agency:  Department  of  Justice,  Office  of 
Justice  Programs,  National  Institute  of 
Justice. 

ACTION:  Notice  of  Solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  Solicitation  "Selection  of 
Arrestee  Drug  Abuse  Monitoring 
(ADAM)  Site  Management  Teams." 

DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  April  17,  1998. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 


Act  of  1968,  sections  201-03,  as 
amended,  42  U.S.C.  3721-23  (1994). 

Background      I 

The  National  Institute  of  Justice  is 
seeking  applications  for  management 
teams  interested  in  directing  Arrestee 
Drug  Abuse  Monitoring  (ADAM)  sites, 
formerly  known  as  the  Drug  Use 
Forecasting  (DUF)  system.  Management 
of  each  of  Uie  original  23  DUF  sites  is 
being  recompeted,  thus  all  current  site- 
management  teams  desiring  to  remain 
under  ADAM  miist  submit  applications. 

The  scope  of  work  required  in 
directing  the  23  ADAM  sites  will 
include,  but  not  be  limited  to,  quarterly 
data  collection  waves  consisting  of 
administering  a  short  interview, 
collecting  urine  samples  from  recent 
arrestees,  and  occasionally 
administering  supplemental 
questionnaires.  Data  collection  targets 
are  250  adult  male  cases  and  100  adult 
female  cases  and  may  include  up  to  100 
juvenile  male  cases  and  50  juvenile 
female  cases. 

All  applications  must  provide: 
Discussion  of  qualifications  of  key 
personnel;  narrative  explaining  the 
proposed  technical  approach  to  the 
scope  of  work;  budget  estimate  (form 
provided);  discussion  of  potential 
outreach  activities;  and  inventory  of 
lock-up  facilities  where  interviewing 
may  need  to  take  place. 

This  solicitation  applies  only  to  the 
23  sites  that  w&e  part  of  the  original 
DUF  system;  it  does  not  apply  to  the  12 
sites  added  to  ADAM  in  FY  1998  or  to 
other  prospective  sites.  Applicants 
selected  under  this  solicitation  will 
enter  in  to  subcontracts  with  the  ADAM 
data  and  management  contractor  and 
these  subcontracts  will  be  renewable 
annually  subject  to  performance. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Selection  of  Arrestee 
Drug  Abuse  Monitoring  (ADAM)  Site 
Management  Teams"  (refer  to  document 
no.  SL000258).  For  World  Wide  Web 
access,  connect  either  to  either  NIJ  at 
http://www.ojp.usdoj.gov/nij/ 
funding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.htm#nij. . 
John  Schwarz, 

Acting  Director,  National  Institute  of  Justice. 
[FR  Doc.  98-5381  Filed  3-2-98;  8:45  am) 

BILUNQ  CODE  441IM»-P 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submiasion  for  0MB  Review; 
Comment  Request 

February  26, 1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  pubUc 
information  collection  requests  (ICRs)  to 
the  OfBce  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  OfBcer, 
Todd  R.  Owen  ([202]  219-5096  ext.  143) 
or  by  E-Mail  to  Owen-Todd@dol.gov. 
Individuals  who  use  a 
teleconmumications  device  for  the  deaf 
(TTY/TDD)  may  call  [202]  219-4720 
between  1  p.m.  and  4  p.m.  Eastern  time, 
Monday-Friday. 

Comments  should  be  sent  to  OfBce  of 
Information  and  Regulatory  Affairs, 
Atta:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ([202]  395-7316),  within  30  days 
from  the  date  of  this  pubHcation  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  biirden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Planning  Guidance  and 
Instructions  for  Submission  of  Annual 
State  Plans  for  Welfare-to-Work  Formula 
Grants. 

OMB  Number:  1205-0385  (Extension). 

Frequency:  On  Occasion. 


Affected  Public:  State,  Local  or  Tribal 
governments. 

Number  of  Respondents:  56. 

Estimated  Time  Per  Respondent:  10 
hours. 

Total  Burden  Hours:  560  hours. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Balanced  Budget  Act 
of  1997,  signed  by  the  President  on 
August  5, 1997,  authorizes  the 
Department  of  Labor  to  provide  Welfare- 
to-Work  (WtW)  grants  to  States  and 
local  commimities  to  provide 
transitional  employment  assistance  to 
move  Temporary  Assistance  for  needy 
Families  (TANF)  recipients  with 
significant  employment  barriers  into 
imsubsidized  jobs  providing  long-term 
employment  opportunities.  WtW  funds 
will  be  provided  through  formula  grants 
to  States,  grants  to  Indian  Tribes  and 
competitive  grants  to  public  and  private 
entities.  This  planning  guidance 
addresses  the  requirements  necessary 
for  States'  plans  to  receive  the  formula 
grant  funds  in  Fiscal  Year  1998. 
Separate  guidance  will  be  used  for  both 
the  grants  to  Indian  tribes  and  the 
competitive  grants. 

Age/icy.-  Employment  Standard 
Administration. 

Title:  Information  Collection 
Requirements,  29  CFR  part  5. 

OMB  Number:  1215-0140  (extension). 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government,  State,  Local, 
or  Tribal  Government. 

Number  of  Respondertts:  2.500  for 
Conformance  Report;  6  for  Unfunded 
Fringe  Benefit  Plans. 

Estimated  Time  Per  Respondent  .25 
hours  for  Conformance  Report;  1  hoxir 
for  Unfunded  Fringe  Benefit  Plans. 

Total  Burden  Hours:  631. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $801.92. 

Description:  The  subject  regulation 
prescribes  labor  standards  for  federally 
financed  and  assisted  construction 
contracts  imder  Davis-Bacon  and 
Related  Acts  PBRA)  and  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(CWHSSA).  Under  DBRA,  every 
contract  subject  to  the  Act  must  contain 
a  provision  (i.e  wage  determination) 
stating  the  minimum  wages  and  fringe 
benefits  to  be  paid  to  various  classes  of 
laborers  and  mechanics  employed  on 
the  contract.  In  order  for  the  Wage  and 
Hour  EKvision  of  the  Department  of 


Labor  to  estabUsh  Tninimnfn  rates  for 
classes  of  employees  omitted  bam  wage 
determinations,  employers  must  siibmit 
a  Report  of  Conformed  Classifications 
and  Wage  Rates  for  review  and 
approv^.  Further,  the  Act  provides  that 
"wages"  may  include  "•  •  •  costs  to 
the  contractor  or  subcontractor  which 
may  be  reasonably  anticipated  in 
providing  benefits  to  laborers  or 
mechanics  *  *  *".  Where  a  benefit  plm 
is  not  of  the  conventional  type 
described  in  the  Act  and/at  common  in 
the  construction  industry  it  is  necessary 
to  determine  whether  the  benefit  plans 
is  a  "bona  fide"  benefit  under  the  Act. 
Therefore,  contractors  must  request 
approval  of  such  fringe  benefit  plans 
from  the  Wage  and  Hoiu-  Division. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Application  for  Training  (kant. 

OMB  Number  1218-ONEW  (formeriy 
1218-0020)  (reinstatement  with 
change). 

Frequency:  Annually.  -- 

Affected  Public:  Nonprofit 
Organizations. 

Number  of  Respondents:  200. 

Estimated  Time  Per  Respondent:  59 
hours. 

Total  Burden  Hours:  11,800. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $16,000. 

Description:  OSHA  awards  grants  to 
nonprofit  organizations  to  provide 
safety  and  health  training  to  employees 
and  employers.  In  order  to  evaluate 
applicants  requests  for  grants,  OSHA 
c^tains  information  about  the  applicant 
and  its  proposed  program  through  the 
training  grant  application. 

Agency.  Occupational  Safety  and 
Health  Administration. 

Title:  Grantee  Quarterly  Progress 
Report. 

OMB  Number.  1218-ONEW  (formerly 
1218-0100)  (reinstatement  with 
change). 

Frequency.  Quarterly. 

Affected  Public  Nonprofit 
Organizations. 

Number  of  Respondents:  36. 

Estimated  Time  Per  Respondent  12 
hours. 

Total  Burden  Hours:  1.680. 

Total  Annualized  capital/ startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  OSHA  awards  grants  to 
nonprofit  organizations  to  provide 
safety  and  health  training  to  employees 
and  employers.  In  order  to  see  that 
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funds  are  being  used  in  accordance  with 
approved  grants.  OSHA  requires 
grantees  to  report  quarterly  on  their 
grant  activities. 

Agency.  Occupational  safety  and 
Health  Administration. 

Title:  Procedures  for  the  Handling  of 
Discrimination  Complaints  Under  the 
Federal  Employee  Protection  Statutes. 

OMB  Number.  1218-ONEW  (formerly 
1215-0183)  (revised). 

Frequency.  One  per  complaint  filed. 

Affected  Public:  All  public  and 
private  sector  employers. 

Number  of  Respondents:  200. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  200  hours. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
service):  0. 

Description:  29  CFR  part  24 
establishes  procedures  for  the 
expeditious  handling  of  complaints 
pursuant  to  the  following  statutes:  clean 
Air  Act,  42  U.S.C.  7622;  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  9610:  Energy  Reorganization  Act 
of  1974,  42  U.S.C.  5851;  Federal  Water 
Pollution  Control  Act,  33  U.S.C.  1367; 
Safe  Drinking  Water  Act  42  U.S.C.  300j- 
9(1),  Solid  Waste  Disposal  Act.  42  U.S.C. 
6971;  and  Toxic  Substances  Control  Act. 
15  U.S.C.  2622.  These  complaints  are 
filed  by  employees,  or  persons  acting  on 
their  behalf,  of  alleged  discriminatory 
action  by  employers.  The  required 
employee  records  are  necessary  to 
conduct  discrimination  investigatioas 
under  29  CFR  part  24. 
Todd  R.  Owen, 

Departmental  Clearance  Officer. 
jFR  Doc.  98-5441  Filed  3-2-98;  8:45  am] 
BiLUNQ  CODE  4S10-33-M 


UBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  96-6  CARP  NCBRA] 

Adjustment  of  the  Rates  for  the 
Noncommercial  Educational 
Broadcasting  Compulsory  License 

agency:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Announcement  of  the  schedule 
for  the  proceeding. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  the 
schedule  for  the  180-day  arbitration 
period  for  the  adjustment  of  the  royalty 
rates  for  the  noncommercial  educational 


broadcasting  compulsory  license,  as 
required  by  the  regulations  governing 
this  proceeding. 
EFFECTIVE  DATE:  March  3,  1998. 
ADDRESSES:  All  hearings  and  meetings 
for  the  adjustment  of  the  royalty  rates 
for  the  noncommercial  educational 
broadcasting  compulsory  license  shall 
take  place  in  the  James  Madison 
Building,  Room  LM— 414,  First  and 
Independence  Avenue,  SE,  Washington, 
DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  O.  Carson,  General  Counsel,  or 
William  R.  Roberts,  Senior  Attorney,  at: 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977,  Southwest 
Station,  Washington.  DC  20024. 
Telephone:  (202)  707-8380.  Telefax: 
(202) 707-8366. 

SUPPLEMENTARY  INFORMATION:  Section 
251.11(b)  of  the  regulations  governing 
the  Copyright  Arbitration  Royalty 
Panels.  37  CFR  subchapter  B.  provides 
that: 

At  the  beginning  of  each  proceeding,  the 
CARP  shall  develop  the  original  schedule  of 
the  proceediog  which  shall  be  published  in 
the  Federal  Register  at  least  seven  calendar 
days  in  advance  of  the  first  meeting.  Such 
announcement  shall  state  the  times,  dates, 
and  place  of  the  meetings,  the  testimony  to 
be  heard,  whether  any  of  the  meetings,  or  any 
portion  of  a  meeting,  is  to  be  closed,  and  if 
so,  which  ones,  and  the"  name  and  telephone 
number  of  the  person  to  contact  for  further 
information. 

This  notice  fulfills  the  requirements  of 
§  251.11(b)  for  the  proceeding  to  adjust 
the  royalty  rates  for  the  noncommercial 
educational  broadcasting  compulsory 
license. 

On  October  18, 1996,  the  Library 
announced  a  voluntary  negotiation 
period,  the  precontroversy  discovery 
schedule,  and  an  initiation  date  for  a 
Copyright  Arbitration  Royalty  Panel 
(CARP)  for  this  docket.  The  Office  also 
requested  each  interested  party  to  file  a 
Notice  of  Intent  to  Participate  wdth  the 
Office  no  later  than  December  13, 1996. 
61  FR  54458  (October  18,  1996).  On 
November  11, 1996,  the  National  Public 
Radio  (NPR),  the  Public  Broadcasting 
Service  (PBS),  the  American  Society  of 
Composers,  Authors  and  Publishers 
(ASCAP),  Broadcast  Music,  Inc.  (BMI), 
SESAC,  Inc.,  the  National  Music 
Publishers  Association,  Inc.  (NMPA), 
and  the  Harry  Fox  Agency,  Inc.,  filed 
notices  of  intent  to  participate.  On  June 
19,  1997.  the  National  Religious 
Broadcasters  Music  License  Committee 
(NRBMLC)  requested  leave  to  file  its 
notice  of  intent  to  participate  after  the 
deadline  for  making  this  filing  had 
passed.  The  Register  granted  its  motion 
and  accepted  the  filing.  Order  in  Docket 


JMI 


No.  96-6  CARP  (NCBRA)  (July  30. 
1997).  Two  additional  parties,  The 
American  Council  on  Education  and 
The  National  Federation  of  Community 
Broadcasters,  did  not  file  notices  of 
intent  to  participate,  although  they 
participated  in  Uie  negotiations  of 
certain  rates  and  terms  of  interest  to 
their  members. 

The  October  18, 1996,  order  set 
January  10, 1997,  as  the  commencement 
date  for  the  precontroversy  discovery 
period.  See  61  FR  54458  (October  18. 
1996).  However,  the  parties  requested 
that  the  schedule  set  forth  in  the 
October  18  order  be  vacated  in  order  to 
give  the  parties  additional  time  to 
negotiate  voluntary  agreements.  The 
Office  granted  the  parties'  request  for 
additional  time,  vacated  the 
precontroversy  discovery  schedule,  and 
instructed  the  parties  to  appear  at  the 
Library  on  May  1, 1997,  for  a  status 
report  on  the  progress  of  their 
settlement  negotiations.  Order  in  Docket 
No.  96-6  CARP  NCBRA  (December  23, 
1996).  At  the  May  1  status  conference, 
the  parties  again  requested  additional 
time,  which  the  Office  granted, 
provided  the  parties  updated  the  Office 
on  the  status  of  their  negotiations  in  July 
1997.  At  a  status  meeting  on  July  24, 
1997,  the  parties  identified  a  need  for  a 
CARP  proceeding.  On  July  30, 1997,  the 
Office  announced  a  second  schedule 
setting  dates  for  the  precontroversy 
discovery  period  and  set  December  31, 
1997,  as  the  date  for  the  initiation  of 
arbitration.  Order  in  Docket  No.  96-6 
CARP  NCBRA  (July  30,  1997). 

In  accordance  with  the  new  schedule, 
NRBMLC,  PBS,  and  NPR  filed  proposed 
rates  and  terms  for  the  payment  of 
royalty  fees  to  unaffiliated  copyright 
owners  on  September  2, 1997. 
Subsequently,  on  October  1, 1997,  the 
parties  filed  additional  joint  proposals 
for  further  adjusting  the  rates  and  terms 
of  the  section  118  compulsory  license 
and  notices  of  settlement.  The  Office 
published  all  the  proposed  rates  and 
terms  in  the  Federal  Register  for  public 
review  and  comment,  pursuant  to  37 
CFR  251.63.  62  FR  51619  (October  2. 
1997)  and  62  FR  63502  (December  1, 
1997).  The  December  1, 1997,  notice 
announced  that  the  proposed 
regulations  would  become  final  on 
January  1, 1998,  unless  an  interested 
party  filed  a  challenge  to  the  proposed 
regulations  and  a  Notice  of  Intent  to 
Participate  in  a  CARP  proceeding,  on  or 
before  December  29,  1997.  62  FR  63502 
(December  1, 1997).  See  also  62  FR 
65777  (December  16, 1997)  (correction 
notice  clarifying  the  filing  dates).  The 
Office  received  no  comments  or  Notices 
of  Intent  to  Participate  in  a  CARP 
proceeding  in  response  to  its  notices  of 
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the  proposed  rates  and  terms,  and  on 
January  14, 1996,  the  Office  announced 
its  adoption  of  the  proposed  rates  and 
termsas  final  regulations,  pursuant  to 
37  CFR  251.63(b).  63  FR  2142  (January 
14, 1998). 

A  controversy  remained,  however, 
regarding  the  rates  to  be  paid  by  PBS 
and  NPR  for  the  use  of  musical  works 
licensed  by  ASCAP  and  BMI.  The 
parties  filed  several  motions  to  compel 
document  production  on  November  7, 
1997,  in  accordance  with  the  July  30, 


1997,  order.  The  parties  requested  a 
large  volume  of  document  production  in 
these  motions.  With  such  a  large  volume 
of  dociunent  production  still  to  be 
completed,  the  Office  recognized  that 
the  180-day  period  could  not  commence 
on  December  31, 1997.  Accordingly  in 
its  order  ruling  on  the  motions  to 
compel,  the  Office  granted  additional 
time  for  the  completion  of  document 
production  and  reset  the  date  for 
initiation  of  the  180-day  period  to 
January  30. 1998.  Order  in  Docket  No. 


96-6  CARP  NCBRA  (December  30. 
1997).  On  February  2. 1998,  the  Library 
aimounced  the  initiation  of  the  CARP 
proceeding  to  resolve  this  controversy. 
63  FR  5405  (February  2, 1998). 

On  February  3, 1998,  the  parties  to 
this  proceeding  met  with  the  arbitratCHs 
for  the  purpose  of  setting  a  schedule  for 
this  proceeding.  At  that  meeting,  the 
parties  and  the  arbitrators  agreed  to  the  . 
following  schedvde: 


Opening  Statements  for  all  parties February  26, 1998. 

Presentation  of  Direct  Cases: 

AnMrican  Society  of  Composers,  Authors  and  Publishers  (ASCAP) February  26, 1996 

ASCAP March  9, 1998  


ASCAP  March  12,1998 


ASCAP March  13, 1998 


Broadcast  Music,  Inc.  (BMI) March  16,  1998 

BMI  „ March  17,  1998 

BMI  March  18.  1998 

ASCAP  March  19,  1998 

Public  Broadcasting  Service  (PBS)  and  National  Public  Radio  (hfPR)  (did  not  pro-  March  20, 1998 
vide  breakdown  of  dates  for  witnesses). 

PBS/NPR March  30. 1998 


Continuation  of  Presentation  of  Direct  Cases 


Filing  Deadline  for  Written  Rebuttal  Cases 

Presentation  of  Rebuttal  Cases  

Filing  Deadline  far  Proposed  Findings  of  Fact  and  Conclusions  of  Law  

Filing  Deadline  for  Replies  to  Proposied  Findings  of  Fact  and  Conclusions  of  Law  .. 

Oral  argument  

Close  of  180-day  period 

All  hearings  will  b^in  at  10  a.m.  and  end  at  5  p.m. 
1  This  date  may  have  to  be  rescheduled. 


March  31,  1998, 
April  1-3  >,  1998 
April  15,  1998 
April  27-30,  1998 
May  22, 1998 
)une  1,  1998 
June  16,  1998 
July  28, 1998 


Mary  Rodgers. 
Richard  H.  Reimer. 
Bennett  M.  Lincoft 
Jon  A.  Baumgarten. 
James  Ledbetter. 
Carol  Grajeda. 
Horace  Anderson. 
Ray  Schwind. 
Seth  Saltrman. 
James  Day. 
Robert  Unmacht 
Ed  Bergstein. 
David  Bander. 
Lauren  lossa. 
Alison  Smith. 
Predric  J.  WiUms. 
Bruce  M.  Owen. 
Bruce  M.  Owen. 
Michael  Bacon. 
Michael  Bacon. 
Janet  R.  McFadden. 
Roy  J.  Epstein. 
Dr.  Peter  Boyle. 
Peter  Downey. 
Peter  Jablow. 
Paula  Jameson. 
Adam  JafEe. 
Peter  Downey. 
Peter  Jablow. 
Paula  Jameson. 
Adam  JafEs. 


The  regulations  require  that  the 
Copyright  Office  publish  the  original 
schedule  for  the  CARP  proceeding  in 
the  Federal  Register  at  least  seven 
calendar  days  in  advance  of  the  first 
meeting.  37  CFR  251.11(b).  Pursuant  to 
37  CFR  251.11(d),  however,  the 
arbitrators  voted  to  publish  the  schedule 
on  shorter  notice  than  the  required 
seven  days  in  order  to  allow  the  parties 
an  opportunity  to  finalize  the  witness 
list  for  their  direct  cases  before 
publication  of  the  schedule.  The  results 
of  the  vote  on  the  question,  whether  the 


requirement  for  a  seven  calendar  day 
notice  should  be  waived,  are: 
The  Hon.  Lewis  Hall  Griffith. 

Chairperson:  Yes 
The  Hon.  Edward  Dreyfus:  Yes 
The  Hon.  Jeffiey  S.  Gulin:  Yes 

At  this  time,  the  parties  have  not 
moved  to  close  any  portion  of  the 
proceeding  to  the  public.  Further 
refinements  to  the  schedule  will  be 
aimounced  in  open  meetings  and  issued 
as  orders  to  the  parties  participating  in 
the  proceeding.  All  changes  will  be 
noted  in  the  docket  file  of  the 


proceeding,  as  required  by  the 
Copyright  Office  regulations  governing 
the  administration  of  CARP 
proceedings.  37  CFR  251.11(c). 

Dated:  February  25, 1998. 
David  O.  Caiaon. 

General  Counsel. 

[FR  Doc.  98-5440  Filed  3-2-98;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  (98-029] 

NASA  Advisory  Council;  Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  PubUc 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil. 
DATES:  Wednesday.  March  18, 1998, 
8:30  a.m.  to  3  p.m.;  and  Thursday, 
March  19, 1998,  9:30  a.m.  to  2:30  p.m. 
ADDRESSES:  George  C.  Marshall  Space 
Flight  Center,  National  Aeronautics  and 
Space  Administration,  Building  4200, 
Room  F-110,  Marshall  Space  FUght 
Center,  AL  35812-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Anne  L.  Accola,  Code  Z,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-2096. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Challenges  and  Changes  at  Marshall 

Space  Flight  Center 
— Space  Transportation  Strategy 
— Aeronautics  and  Space  Transportation 

Technology  Development 
— Next  Generation  Laimch  Systems 
— Committee  Reports 
— Discussion  of  Findings  and 

Recommendations 

h  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Non-NASA  attendees  must  register  at 
the  desk  in  the  lobby  of  Building  4200 
to  obtain  a  visitor's  badge. 

Dated;  February  25. 1998. 
Matthew  M .  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc.  98-5342  Filed  3-2-98;  8:45  am) 

BILLMQ  CODE  7S10-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-028] 

NASA  Advisory  Council  (NAC),  Earth 
System  Science  and  Applications 
Advisory  Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Public 

Law  92-463,  as  amended,  the  National 

AeronautioB  and  Space  Administration 

announces  a  meeting  of  the  NASA 

Advisory  Council,  Earth  Systems 

Science  and  Applications  Advisory 

Committee. 

DATES:  Tuesday,  April  7, 1998,  8:30  a.m. 

to  5  p.m.;  and  Wednesday,  April  8, 

1998,  8:30  a.m.  to  5  p.m. 

ADDRESSES:  NASA  Headquarters,  Room 

MIC7,  300  E  Street,  SW,  Washington, 

DC  20546. 

FOR  FURTHS)  INFORMATION  CONTACT:  Dr. 

Robert  A.  Schiffer,  Code  YS,  National 

Aeronautics  and  Space  Administration, 

Washington.  DC  20546,  202/358-1876. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 

— ESE  Status  Update 

— New  Directions 

— NRC  Pathways  Report  Overview 

— Status  Reports 

— SOMO/Science  Information  Sciences 

Overview 
— Grants  Processing  Update 
— ESSAAC  Assessment  of  ESE     • 

Performance 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  February  25. 1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  98-5341  Filed  3-2-98;  8:45  am) 

BILLING  COO€  7571M)1-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-027)] 

NASA  Advisory  Council,  Advisory 
Committee  on  the  International  Space 
Station,  Cost  Assessment  and 
Validation  Tasit  Force  (CAV)  on  the 
international  Space  Station;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  bi  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  Cost 
Assessment  and  Validation  Task  Force 
on  the  International  Space  Station. 


DATE:  Tuesday,  MarchlO,  from  9  a.m.  to 

11  a.m.. 

ADDRESS:  National  Aeronautics  and 

Space  Administration,  Room  5H46,  3|}0 

E  Street,  SW.,  Washington,  DC  20546- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  Daniel  L.  Hedin,  Code  ML,  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546-0001.  202/358- 

1691. 

SUPPIBNBITARY  INFORMATION:  The 

meeting  will  be  open  to  the  pubUc  up 

to  the  seating  capacity  of  the  room,  from 

9  a.m.  until  11  a.m.  on  Tuesday,  March 

10, 1998.  The  Agenda  for  the  meeting  is 

as  follows:. 

— Review  Team  Process 

— Address  Remaining  Schedule 

— Draft  Major  Findings 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  February  25, 1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  98-5340  Filed  3-2-98;  8:45  am] 

MLLMQ  CODE  TSIO-OI-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  0MB  for 
Review;  Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  has  submitted  the 
following  final  rule  information 
collection  reinstatement  with  changes  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(P.L.  104-13,  44  U.S.C.  Chapter  35). 
"rhis  information  collection  is  published 
to  obtain  comments  from  the  pubUc.  It 
was  pubUshed  as  a  proposed  rule  on 
August  1, 1997.  No  comments  relating 
to  the  information  collection  were 
received  within  the  60  day  comment 
period. 

DATES:  Comments  will  be  accepted  imtil 
April  2, 1998. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  James  L.  Baylen 
(703)  518-6411,  National  Credit  Union 
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Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428,  Fax 
No.  703-51&-6433,  E-mail: 
jbaylen6ncua.gov. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
James  L.  Baylen,  (703)  518-6411. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:       33-0147. 

Form  Number:  3133-0147. 

Type  of  Review:  Extension  of 
currei)tly  approved  collection. 

Title:  Year  2000  Quarterly  Credit 
Union  Report. 

Description:  The  purpose  of  the  form 
is  to  obtain  information  to  track  credit 
unions'  progress  toward  "year  2000" 
compliance  in  order  to  ensure  the  safety 
and  soundness  of  individual  credit 
unions  and  the  industry  and  to  provide 
specifically  required  monitoring  reports 
to  respond  to  on-going  congressional 
and  other  inquiries. 

Respondents:  Federally  insiu«d  credit 
imions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  11,335. 

Estimated  Burden  Hours  Per 
Response:  3.5  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Annual  Hours: 
39,673. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  February  25, 1998. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  9&-5453  Filed  3-2-98;  8:4S  am] 
MLUNO  OOOE  783M>1-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Aganqf  Information  Collection 
Actlvltiaa:  Submisaion  to  OMB  tor 
Ravlaw;  Comment  Request 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACnON:  Request  Tor  comment. 


r:  The  NCUA  has  submitted  the 
following  final  rule  information 
collection  reinstatement  with  changes  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13. 44  U.S.C.  Chapter  35). 


This  information  collection  is  published 
to  obtain  comments  fit>m  the  pubUc.  It 
was  published  as  a  proposed  rule  on 
August  1, 1997.  No  comments  relating 
to  the  information  collection  were 
received  within  the  60  day  comment 
period. 

DATES:  Comments  will  be  accepted  imtil 
April  2, 1998. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  James  L.  Baylen, 
(703)  518-6411,  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428,  Fax  No.  703-518-6433,  E-mail: 
jbaylendncua.gov 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of 
Management  and  Budget,  Room 
10226,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
James  L.  Baylen,  (703)  518-6411. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number  3133-0101. 

Form  Number:  Final  rule. 

Type  of  Review:  Final  rule — 
reinstatement  with  change. 

Title:  12  CFR  723.5— Develop  written 
loan  policies — and  723.11 — Provide 
waiver  requests. 

Description:  The  general  purpose  of 
the  requirements  imposed  by  the  rule  is 
the  ensure  that  loans  are  made, 
doc\unented,  and  accoimted  for 
properly  and  for  the  ultimate  protection 
of  the  National  Credit  Union  Share 
Insurance  Fimd. 

Respondents:  Federally  insured  credit 
unions  that  make  member  business 
loans. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  50. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response:  Other. 
Information  disclosures  required  are 
made  on  an  on-going  basis. 

Estimated  Total  Annual  Burden 
Hours:  100. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  February  25, 1998. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc  98-5454  Filed  3-2-98;  8:45  am] 
MJJNQ  OOOE  Tm-OI-U 


NUCLEAR  REGULATORY 
COMMISSION 

Sunahlne  Act  Meeting 

DATES:  Weeks  of  March  2.  9, 16,  and  23, 

1998. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  2 

Wednesday,  March  4 

2  p.m.    Discussion  of  Management 
Issues  (Qosed— Ex.  2) 

Friday.  March  6 

10:30  a.m.    Briefing  by  the  Executive 

Branch  (Closed— Ex.  1) 
11:55  a.m.    Affirmation  Session 

(PUBUC  MEETING)  (if  needed) 

Week  of  March  9— Tentative 

There  are  no  meetings  the  week  of 
March  9. 

Week  of  March  1  ^-Tentative 

Thursday.  March  19 

2:30  p.m.    Affirmation  Session 
(PUBUC  MEETING)  (if  needed) 

Week  of  March  23— TenUtiTe 

Monday,  March  23 

2:30  p.m.    Briefing  on  MOX  Fuel 
Fabrication  Facility  Ucensing 
(PUBUC  MEETING)  (Contact:  Ted 
Sherr,  301-415-7218) 

Wednesday.  March  25 

10  a.m.    Briefing  on  Improvements  to 

the  Senior  Management  Meeting 
Process  (PUBUC  MEETING) 
(Contact:  Bill  Borchard,  301-415- 
1257) 

Thursday,  March  26 

11  a.m.    Briefing  by  Executive  Branch 

(Closed— Ex.  1) 
2  p.m.    Briefing  on  Recent  Research 

Program  Results  (PUBUC 

MEETING) 
3:30    Affirmation  Session  (PUBLIC 

MEETING)  (if  needed) 

*The  schedule  for  commission  meetings  is 
subject  to  change  on  short  notice.  To  veiify 
the  status  of  meetings  call  (recording)— (301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661. 
•         *         •         •         • 

ADOmONAL  INFORMATION:  By  a  vote  of  4- 
0  on  February  19,  the  Commisaon 
determined  pursuant  to  U.S.C  552b(e) 
and  10  CFR  Sec.  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
21st  CENTURY  TECHNOLOGIES,  INC.: 
Revised  Draft  Adjudicatory  Order  (1) 


10418 


Federal  Register/ Vol.  63,  No.  41 /Tuesday,  March  3,  1998 /Notices 


Declining  to  Take  SUA  SPONTE  Review 
of  a  Licensing  Board's  Approval  of  a 
Settlement  (LBP-98-1),  and  (2) 
Terminating  a  Proceeding  on  Licensee's 
Qiallenge  to  Confirmatory  Order"  be 
held  on  February  19,  and  on  less  than 
one  week's  notice  to  the  public. 
•        *        «        *        • 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 
http://www.nrc.gov/SECY/smj/ 

schedule.htm 


This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

WiUiam  M.  HiU,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  9a-5609  Filed  2-27-98;  3:00  pm] 
BILLINQCOOE  TStO-01-M 


PENSION  BENEHT  GUARANTY 
CORPORATION 

Submission  of  information  Collection 
for  0MB  Review;  Comment  Request; 
Notice  of  Temfiination  for 
Multiemployer  Plans 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  extension 

of  0MB  approval. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  is  requesting  that 
the  Office  of  Management  and  Budget 
("OMB")  extend  approval,  under  the 
t'aperwork  Reduction  Act,  of  a 
collection  of  information  in  its 
regulation  on  Notice  of  Termination  for 
Multiemployer  Plans  (29  CFR  Part 
4041A  Subpart  B)  (OMB  control  number 
1212-0020).  This  notice  informs  the 
public  of  the  PBGC's  request  and  solicits 
public  comment  on  the  collection  of 
information. 

DATES:  Comments  should  be  submitted 
by  April  2,  1998. 
ADDRESSES:  Conunents  should  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Pension  Benefit 


Guaranty  Corporation,  Washington,  DC 
20503.  Copies  of  the  request  for 
extension  (including  the  collection  of 
information)  are  aveiilable  fi"om  the 
Communications  and  Public  Affairs 
Department  of  the  Pension  Benefit 
Guaranty  Corporation,  suite  240, 1200  K 
Street.  NW.,  Washington,  DC  20005- 
4026,  between  9  a.m.  and  4  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (For  TTY/TDD  users,  call  the 
Federal  relay  service  toll-&«e  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  Section 
404lA(f)(2)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA") 
gives  the  PBGC  authority  to  prescribe 
reporting  requirements  for  terminated 
multiemployer  pension  plans  covered 
by  Title  IV  of  ERISA. 

The  PBGC's  regulation  on  Notice  of' 
Termination  for  Multiemployer  Plans 
(29  CFR  Part  4041A  Subpart  B)  requires 
the  filing  of  a  notice  of  termination  with 
the  PBGC  by  a  multiemployer  plan  that 
has  terminated  either  by  plan 
amendment  or  by  mass  withdrawal.  The 
notice  must  contain  certain  basic 
information  such  as  the  plan's  identity, 
the  date  of  termination,  and  the  plan's 
most  recent  Form  5500.  In  addition,  a 
plan  that  has  terminated  by  mass 
withdrawal  must  supply  certain 
financial  information  to  enable  the 
PBGC  to  assess  the  likelihood  of  benefit 
reductions  or  suspensions  under  the 
plan  and  the  need  for  PBGC  financial 
assistance  to  the  plan.  More  information 
is  required  with  respect  to  mass 
withdrawal  terminations  because  the 
risk  of  plan  insolvency  is  greater  in 
these  cases.  (The  regulation  may  be 
accessed  on  the  PBGC's  home  page  at 
http://www.pbgc.gov.) 

"The  collection  of  information  under 
the  regulation  has  been  approved  by 
OMB  under  control  number  1212-0020. 
The  PBGC  is  requesting  that  OMB 
extend  its  approval  for  three  years.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  PBGC  estimates  that  it 
receives  20  notices  of  termination  from 
sponsors  of  multiemployer  pension 
plans  annually;  that  virtually  all 
submissions  are  prepared  by  outside 
consultants;  that  the  total  annual  hour 
burden  of  the  regulation  is  one  hour; 
and  that  the  total  annual  cost  burden  is 
$34,125. 


JMI 


Issued  in  Washington,  DC,  this  25th  day  of 
February  1998. 
David  M.  Straus, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
(FR  Doc.  98-5490  Filed  3-2-98;  8:45  am] 

BILUNG  COOE  TTOS-OI-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Submission  of  Information  Collection 
for  OMB  Review;  Comment  Request; 
Extension  of  Special  Withdrawal 
Liability  Rules 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  request  for  extension 

of  OMB  approval. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  ('TBGC")  is  requesting  that 
the  Office  of  Management  and  Budget 
("OMB")  extend  approval,  under  the 
Paperwork  Reduction  Act,  of  a 
collection  of  information  in  its 
regulation  on  Extension  of  Special 
Withdrawal  Liability  Rules  (29  CFR  Part 
4203)  (OMB  control  number  1212- 
0023).  This  notice  informs  the  public  of 
the  PBGC's  request  and  solicits  public 
comment  on  the  collection  of 
information. 

DATES:  Comm9nts  should  Jbe  submitted 
by  April  2, 1998. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Pension  Benefit 
Guaranty  Corporation,  Washington,  DC 
20503.  Copies  of  the  request  for 
extension  (including  the  collection  of 
information)  are  available  from  the 
Conmiunications  and  Public  Affiairs 
Department  of  the  Pension  Benefit 
Guaranty  Corporation,  suite  240, 1200  K 
Street,  NW.,  Washington,  DC,  20005- 
4026,  between  9  a.m.  and  4  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy,  Attorney,  office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (For  TTY/TDD  users,  call  the . 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  Sections 
4203(f)  and  4%8(e)(3)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  provide  for  the  PBGC's 
issuance  of  regulations  under  which  the 
PBGC  may  approve  a  multiemployer 
pension  plan's  adoption  of  special  rules 
for  determining  whether  a  complete  or 
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partial  withdrawal  from  the  plan  has 
occuired.  Section  4203(f)  also  sets 
standards  for  the  approval  of  such 
special  rules. 

The  PBGC's  regulation  on  Extension 
of  Special  Withcbrawal  Liabihty  Rules 
(29  CFR  Part  4203)  requires  the  plan 
sponsor  of  a  plan  that  adopts  special 
rules  to  submit  information  about  the 
rules,  the  plan,  and  the  indiistry  in 
which  the  plan  operates  wfith  its  request 
for  PBGC  approval  of  the  rules.  The 
PBGC  uses  that  information  in 
determining  whether  the  plan's  special 
withdrawal  liabiUty  rules  meet  the 
requirements  of  ERISA.  (The  regulation 
may  be  accessed  on  the  PBGC's  home 
page  at  http://www.pbgc.gov.) 

The  collection  of  information  imder 
the  regulation  has  been  approved  by 
OMB  imder  control  nimiber  1212-0023. 
The  PBGC  is  requesting  that  OMB 
extend  its  approval  for  three  years.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber.  The  PBGC  estimates  that  it 
receives  at  most  one  submission  from  a 
plan  sponsor  annually  under  the 
regulation:  that  virtually  all  submissions 
are  prepared  by  outside  consultants; 
that  the  total  annual  hour  burden  of 
engaging  the  services  of  such 
consultants  is  one  hour;  and  that  the 
total  aimual  cost  burden  of  having  the 
submissions  prepared  is  $2,400. 

Issued  in  Washington,  DC,  this  25th  day  of 
Februaiy,  1998. 
David  M.  StransB, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  98-5461  Filed  3-2-98;  8:45  am] 
B«±MQ  oooE  ma-ei-p 


POSTAL  SERVICE 

Information  Based  Indicia  Program 
(IBIP)  Product  Definition 

agency:  Postal  Service. 
ACTION:  Notice  of  USPS  potential  ffilP 
PC  Postage  product  classification  with 
request  for  comments. 

SUMMARY:  The  Postal  Service  has 
published  a  set  of  draft  specifications 
for  the  Information  Based  Indicia 
Program  (IBIP).  Current  versions  of  the 
draft  specifications  are: 
IBIP  Interim  Product  Submission  Procedures 

dated  January  7, 1997 
IBIP  Open  System  Indicia  Specification  dated 

July  23, 1997 
IBIP  Open  System  PSD  Specification  dated 

July  23, 1997 
IBIP  Open  System  Host  Specification  dated 

October  9, 1996 


IBIP  Key  Management  Plan  dated  April  25, 
1997 

As  a  result  of  comments  received  on 
the  above  draft  specifications,  and 
previous  versicms,  in  addition  to  other 
inqiiiries,  the  following  information  is 
provided  regarding  various  design 
approaches  for  proposed  IBIP  PC 
Postage  products: 

The  Postal  Service  recognizes  that 
while  the  current  IBIP  specifications 
define  a  relatively  specific 
implementation  of  an  IBIP  PC  Postage 
product  in  regard  to  the  physical 
location  of  the  PSD,  there  are  potential 
alternative  approaches  that  may  offer 
equally  or  greater  seciue  solutions.  As 
such,  tiie  Postal  Service  envisions 
potential  IBIP  PC  Postage  products 
being  classified  into  foiu-  major 
categories: 

(1)  Standalone  system  products. 

(2)  Local  Area  Network  (LAN)  syst«n 
products. 

(3)  Wide  Area  Network  (WAN)  system 

froducts. 
Hybrid  system  products. 

A  "Standalone"  system  PC  Postage 
product  is  one  which  is  designed  upon 
the  current  IBIP  specifications 
approach,  particularly  as  it  relates  to  the 
location  of  the  IBIP  PSD  relative  to  the 
miP  Host  system.  A  "LAN"  system  PC 
Postage  product  operates  on  a  local  area 
network,  and  a  "WAN"  system  PC 
Postage  product  operates  across  wide 
area  networks  with  potential  alternative 
approaches  to  IBIP  PSD  locations 
relative  to  the  IBIP  Host  system.  A 
"Hybrid"  system  is  any  proposed  PC 
Postage  product  approadi  that 
substantially  departs  from  the  approach 
implied  in  the  IBIP  PSD  specification  in 
regard  to  location(s)  of  cryptography 
based  functions.  The  Postal  Service 
intends  to  classify  IBIP  Concepts  of 
Operations  (CONOPs)  and  prcKlucts 
submitted  for  consideration  or 
evaluation  into  these  four  categories.  PC 
Postage  CONOPs  or  products  classified 
as  LAN,  WAN,  or  Hybrid  may  be  subject 
to  measurement  against  additional 
baseline  specifications  as  deemed 
appropriate  to  ensure  that  overall 
product  seciuity  is  equal  to  or  greater 
than  that  envisioned  with  the 
Standalone  product  approach. 

The  Postal  Service  also  seeks 
comments  on  intellectual  property 
issues  raised  by  IBIP  specifications, 
policy,  and  procedures  if  adopted  in 
present  form.  If  an  intellectual  property 
issue  includes  patents  or  patent 
applications  covering  any 
implementations  of  &e  specifications, 
the  comment  should  include  a  listing  of 
Sjach  patents  and  applications  and  the 
license  terms  available  for  such  patents 
and  applications. 


I:  Copies  of  the  specifications 
noted  above  may  be  obtained  from 
Edmund  Zelickman.  United  States 
Postal  Service,  475  L'Enfant  Plaza,  SW., 
Room  lP-801,  Washington,  DC  20260- 
2444.  Copies  of  all  written  comments 
may  be  inspected,  by  appointment, 
between  9  a.m.  and  4  pjn..  Monday 
through  Friday,  at  the  above  address. 
DATES:  All  written  comments  must  be 
received  on  or  before  May  4, 1998. 
FOR  FURTHER  INFORMATION  OONTACT: 
Edmimd  Zelickman  at  (202)  268-3940. 
Stmlajr  F:  Mirw. 
Chief  Counsd.  Legislative. 
|FR  Doc.  98-5355  Filed  3-2-98:  8:45  am) 
iHJJNQ  oooE  mo-ia-M 


SECURITIES  AND  EXCHANGE 
COMMSSION 

Issuer  Delisting:  Notice  to  Application 
to  Withdraw  From  Listing  snd 
Registrstlon;  (Barr  Labofstoriea,  Inc^ 
Common  Stock.  $0.01  Par  Value)  Hie 
NO.1-M60 

February  25, 1998. 

Barr  Laboratories,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  Usting  and  registraticm  on  the 
American  Stock  Exchange  ("Amex"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  also  is  Usted  for  trading 
on  the  New  Yoii;  Stock  Exchange,  Inc. 
("NYSE")  pursuant  to  a  Registration 
Statement  on  Form  8A  that  becalne 
effective  February  6, 1998.  Trading  in 
the  security  on  the  NYSE  commenced 
on  February  10, 1998. 

The  Board  of  Directors  of  the 
Company  previously  determined  that  it 
was  in  the  best  interests  of  the  Company 
to  list  its  Security  on  the  NYSE.  The 
Company  seeks  to  avoid  the  costs  and 
the  division  of  the  market  that  may 
result  from  Usting  the  Security  on  the 
Amex  and  the  NYSE.  The  Board 
unanimously  approved  a  resolution  on 
January  16, 1998,  to  take  all  actions 
necessary  to  withdraw  the  Company's 
Security  from  listing  and  registration  on 
the  Amex. 

The  Company  has  compUed  with 
Amex  Rule  18  by  notifying  the 
Exchange  of  its  intention  to  withdraw 
the  Security  from  listing  and  registration 


I 


I 
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on  the  Exchange,  and  by  providing  the 
Exchange  with  the  resolutions  that  set 
forth  the  facts  and  reasons  supporting 
the  proposed  withdrawal. 

By  letter  dated  February  4, 1998,  the 
Exchange  informed  the  Company  that  it 
would  not  object  to  the  withdrawal  of 
the  Security  from  listing  and  registration 
on  the  Exchange. 

Any  interested  person  may,  on  or 
before  March  18, 1998,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549,  fkcts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretory. 
|FR  Doc.  98-5399  Filed  3-2-98;  8:45  am] 

BiLUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  March  2, 
1998. 

A  closed  meeting  will  be  held  on 
Thursday,  March  5, 1998,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Conunissioner  linger,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  March 
5, 1998,  at  10:00  a.m.,  will  be: 


Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  Fel»uary  26, 1998. 
Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  98-^487  Filed  2-26-98;  4:02  p.m.] 

BiLUNG  CODE  a01(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-39695;  File  No.  SR-PCX- 
98-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.,  Relating  to 
Elimination  of  Transaction  Fees  and 
Recording  and  Comparison  Fees  in 
AMEX  issues.  Waiver  of  Independent 
Broker  Charge,  and  Badge 
Replacement  Fee 

February  24, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
13,  1998,3  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items,  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  make  the 
following  changes  to  its  fee  structure:  (1) 
To  eliminate  its  transaction  fees  and  its 
recording  and  comparison  fees  for 
transactions  in  equity  issues  listed  on 


the  American  Stock  Exchange 
("AMEX")  and  traded  on  the  PCX;  (2)  to 
waive  its  current  Independent  Broker 
Charge  of  $0.02  per  option  contract 
executed  by  Independent  Floor 
Brokers  *  on  the  Options  Trading  Floor; 
and  (3)  to  estabUsh  a  badge  replacement 
fee  of  $100  for  Options  Floor  Members 
and  employees  of  Member  Firms. 

n.  Self-Regulaftory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 


(1)  Purpose 

The  PCX  is  proposing  to  make  three 
changes  to  its  cvurent  fee  structure,  as 
listed  below: 

(a)  Elimination  of  Transaction  Fees 
and  Recording  and  Comparison  Fees  in 
AMEX  Issues.  The  exchange  is 
proposing  to  eliminate  its  transaction 
fees  ^  and  its  recording  and  comparison 
fees  ^  for  transactions  in  equity  issues 
listed  on  the  AMEX  and  traded  at  the 
PCX.  Initially,  the  Exchange  will 
accomplish  this  by  applying  a  credit  to 
all  Member  Firms  based  on  their  pro 
rata  share  of  volume  in  AMEX-listed 
equity  issues.  Accordingly  if  10  percent 
of  a  Member  Firm's  monthly  share 
volume  is  conducted  in  AMEX-listed 
equity  issues,  the  Exchange  would 
credit  that  Member  Firm  10  percent  of 
its  transaction  fees  and  its  recording  and 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  The  Exchange  previously  filed  a  substantially 
similar  proposed  rule  change  in  File  No.  SR-PCX- 
98-07  (filed  January  29, 1998).  The  Exchange 
withdrew  that  filing  on  February  13,  1998.  See 
Letter  from  Michael  Pierson,  Senior  Attorney,  PCX, 
to  Karl  Varner,  Attorney.  Division  of  Market  * 

Regulation  ("Division' ),  Commission,  dated 
February  12,  1998. 


<  The  Exchange  defines  an  "Independent  Floor 
Broker"  as  a  Floor  Member  who  executes  orders 
primarily  for  Market  Makers  and  other  Floor 
Brokers. 

'The  Exchange  calculates  transaction  fees  using 
an  incremental  scale  based  on  a  member's 
cumulative  billable  trade  value  per  month,  ranging 
from  a  rate  of  SO.  13  per  $1000  of  trade  value  for  the 
member's  first  S50  million  of  monthly  business, 
down  to  a  rate  of  90.01  per  SIOOO  of  trade  value 
for  the  member's  monthly  business  above  $800 
million.  Those  ratts  are  subject  to  a  discount  for 
automated  trades,  imd  block  trades  of  5000  or  more 
shares  are  subject  to  a  minimum  charge  of  $15  per 
trade  side  and  a  maximum  charge  of  $75  per  trade 
side.  A  member's  aggregate  monthly  transaction 
charges  are  subject  to  a  cap  of  $0.45  per- 100  shares. 

"  The  Exchange  charges  equity  recording  and 
comparison  fees  of  $0.05  per  100  shares,  with  a 
maximum  of  $10  per  trade  side. 
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comparison  fees  for  the  trade  month.^ 
After  the  Exchange  has  adjusted  each 
member's  account  to  reflect  the 
reconciliation,  then  members  will  no 
longer  be  required  to  pay  transaction 
fees  and  recording  and  comparison  fees 
associated  with  transactions  in  AMEX- 
listed  issues.  °  The  changes  to  the 
transaction  fee  schedule  and  the 
recording  and  comparison  fee  schedule 
will  be  effective  as  of  the  January  1998 
trade  month. 

The  fee  change  is  intended  to  make 
the  Exchange  more  competitive  by 
reducing  the  costs  incurred  by 
customers  in  executing  transactions  on 
the  Exchange,  thus  m^ng  the 
Exchange  a  more  cost-effective  market 
center  to  which  to  send  order  flow. 

{\))  Waiver  of  Independent  Broker 
Charge.  The  Exchange  currently  charges 
Independent  Floor  Brokers  a  fee  of  $0.02 
per  option  contract  executed  by  the 
Independent  Floor  Broker.  The 
Exchange  is  proposing  to  waive  its 
ourent  Independent  Broker  Charge 
until  further  notice.^  The  changes  to  the 
Independent  Broker  Charge  will  be 
effective  as  of  the  January  1998  trade 
month. 

The  Exchange  is  waiving  this  charge 
to  help  offset  the  high  cost  that 
Independent  Floor  Brokers  inciu-  while 
conducting  business  on  the  Options 
Floor.  The  Exchange  notes  that 
Independent  Floor  Brokers  perform  an 
important  function  on  the  Options 
Floor,  particularly  when  a  large  influx 
of  orders  needs  to  be  executed.  The  fee 
change  will  help  stabilize  the  nimiber  of 
Independent  Floor  Brokers  on  the 
Options  Floor. 

(c)  Options  Floor  Badge  Replacement 
Fee.  The  Exchange  is  proposing  to 
establish  an  Options  Floor  Badge 
Replacement  Fee  of  $100.  Currently,  all 
Options  Floor  Members  and  all 
employees  of  Member  Firms  who  need 
to  enter  the  Options  Trading  Floor  are 
provided,  for  an  initial  issuance  fee  of 


'  The  Exchange  currently  cannot  match  a 
member's  transactions  in  AMEX-listed  securities 
with  the  exact  amount  of  the  associated  transaction 
fees.  To  determine  the  transaction  fee  credit,  the 
Exchange  initially  will  calculate  the  blended  per 
share  transaction  fee  rate  for  all  of  a  member's 
equity  transactions  in  a  trade  month,  and  multiply 
that  blended  rate  by  the  total  volume  of  AMEX- 
listed  shares  the  member  transacted  that  month. 
Once  the  Exchange  is  able  to  exactly  match 
transactions  with  the  associated  credits,  the 
Exchange  will  reconcile  prior  discrepancies 
between  the  fees  and  the  credits  associated  with 
transactions  in  AMEX-listed  shares.  The  Exchange 
anticipates  that  it  will  reconcile  such  prior 
discrepancies  no  later  than  April  1, 1998. 

*  See  Telephone  conversation  between  Michael 
Pierson,  PCX,  and  loshua  Kans,  Attorney,  Division, 
Commission  February  23, 1998. 

■Before  reinstating  the  Independent  Broker 
Charge,  the  Exchange  would  b<9  required  to  submit 
a  proposed  rule  change  to  the  Commission. 


$30,  a  floor  seciuity  badge.  The  badge 
includes  a  photograph  of  the  Member  or 
employee  of  a  Member  Firm.  The  badge 
also  includes  an  electronic  code  that 
allows  the  holder  to  pass  through  the 
turnstiles  leading  to  the  Options  Floor. 
The  Exchange  is  proposing  to  estabUsh 
a  one-time  replacement  fee  of  $100  for 
these  badges.  The  fee  is  designed  to 
cover  the  Exchange's  cost  of  replacing 
lost,  stolen  or  damaged  badges. 

(2)  Statutory  Basis 

These  proposals  are  consistent  with 
Section  6(b)  of  the  Act.^o  in  general,  and 
Section  6(b)(4),^»  in  particular,  in  that 
they  are  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fcH* 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange,  and, 
therefore,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act "  and 
subparagraph  (e)(2)  of  Rule  19b-4" 
thereunder.  At  any  time  within  60  days 
of  the  nUng  of  sudi  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.^* 


'"15U.S.C.  78S[b). 
"  15  U.S.C.  78f(b)(4). 
"15U.S.C.  78s(bU3)(A). 
"17  CFR  240.19b-4(e)(2). 
"  In  reviewing  these  rules,  the  Conunission  has 
considered  the  proposed  rule  change's  impact  on 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-98-09  and  should  be 
submitted  by  March  24, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-5400  Filed  3-2^8;  8:45  am) 
BiLUNQ  COOE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Size  Standards;  Notice 
of  Tennination  of  Waiver  of  the 
Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  termination  of  waiver 
of  the  Nonmanufacturer  Rule  for 
pineapple  juice. 

summary:  The  Small  Business 
Administration  (SBA)  is  terminating  the 
waiver  of  the  Nonmanufacturer  Rule  for 
pineapple  juice.  The  class  of  products  of 
pineapple  juice  is  identified  imder 
Product  and  Service  Code  (PSC)  8915 
and  Standard  Industrial  Classification 
(SIC)  Code  2033.  SBA  announced  the 
waiver  for  pineapple  juice  in  the 
Federal  Register  on  October  2, 1991  (56 
FR  49841).  This  decision  to  terminate 
the  waiver  of  the  Nonmanufacturer  Rule 
is  based  on  our  recent  discovery  of  a 
small  business  manufacturer  for  this 
class  of  products.  Terminating  the 
waiver  will  require  recipients  of 
contracts  set-aside  for  small  or  8(a) 
businesses  to  provide  the  products  of 
small  business  manufacturers  or 
processors. 


efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(fl. 
"  17  CFR  200.30-3(a)(12). 
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dates:  Submit  comments  and  sources 
on  or  before  March  10, 1998. 


:  £)avid  Wm.  Loines, 
Procxirement  Analyst,  U.S.  Small 
Business  Administration,  409  3rd  Street 
S.W.,  Washington,  DC  20416,  Tel:  (202) 
205-6475. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Wm.  Loines,  Procurement 
Analyst,  (202)  205-6475,  FAX  (202) 
205-7324. 

SUPPLEMDfTARY  INFORMATION:  Public  law 
100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  SBA  8(a)  Program  procurements  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule. 

The  SBA  regulations  imposing  this 
requirement  are  found  at  13  CFR 
121.406(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
maniifacturers  or  processors  in  the 
Federal  market.  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  classes  of  products,  a 
small  business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  firom 
the  Federal  Government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  two  coding  systems. 
The  first  is  the  Office  of  Management 
and  Budget's  Standard  Industrial 
Classification  Manual  (SIC).  The  second 
is  the  Product  and  Service  Code  (PSC) 
established  by  the  Federal  Procurement 
Data  System. 

The  SBA  has  recently  been  advised  of 
the  existence  of  a  small  business 
manufacturer  for  pineapple  jmce.  Thus, 
the  waiver  previously  granted  for 
pineapple  juice  under  PSC  8915  and  SIC 
2033  is  terminated. 

Dated:  February  13, 1998. 
Juditii  A.  RouaMl, 

Associate  Administrator  for  Govemwent 

Contracting. 

[PR  Doc.  98-5330  Filed  3-2-98;  8:45  am] 

aUMQ  OOOE  M26-ai-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Qenorailzad  System  of  Praferenoss 
(QSP);  Initiation  of  a  Revimr  To 
Consider  the  Designation  of  State  of 
Eritrea  as  a  Beneficiary  Developing 
Country  Under  the  QSP;  Solicitation  of 
Public  Conments  Relating  to  the 
Designation  Criteria 

AQEMCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  and  solicitation  of  public 

comment  with  respect  to  the  eligibility 

of  the  State  of  Eritrea  for  the  GSP 

program. 

SUMMARY:  This  notice  announces  the 
initiation  of  a  review  to  consider  the 
designation  of  the  State  of  Eritrea  as  a 
beneficiary  developing  country  under 
the  GSP  prcKram  and  solicits  public 
comment  relating  to  the  designation 
criteria  by  March  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street.  N.W.,  Room  518.  Washington. 
D.C.  20508.  The  telephone  nimiber  is 
(202)  395-6971. 

SUPPlfMENTARY  INFORMATION:  The 
government  of  the  State  of  Eritrea  has 
requested  that  it  be  granted  eligibility 
for  beneficiary  status  imder  the  GSP 
program.  The  Trade  Policy  Staff 
Committee  (TPSC)  has  initiated  a  review 
to  determine  if  Eritrea  should  be 
designated  as  a  beneficiary  developing 
country  under  the  GSP  program.  A 
country  may  not  be  designated  a 
beneficiary  developing  country,  absent  a 
finding  that  such  designation  would  be 
in  the  economic  interests  of  the  United 
States,  if  any  one  of  several  elements  are 
found,  including:  the  participation  by 
the  country  in  a  commodity  cartel  that 
causes  serious  disruption  to  the  world 
economy;  the  provision  by  the  coimtry 
of  preferential  treatment  to  products  of 
other  developed  countries  which  has  a 
significant  adverse  efiect  on  U.S. 
commerce;  the  expropriation  by  the 
country  of  U.S.-owned  property  without 
compensation;  a  failure  by  the  country 
to  enforce  arbitral  awards  in  favor  of 
U.S.  persons;  the  support  by  the  country 
of  international  terrorism;  or  a  failure  by 
the  country  to  take  steps  to  protect 
internationally  recognized  worker 
rights.  Other  factors  taken  into  account 
in  determining  whether  a  country  will 
be  designated  a  beneficiary  developing 
country  include:  the  extent  to  which  the 
countiy  has  assured  the  United  States 
that  it  will  provide  market  access  for 
U.S.  goods:  the  extent  to  which  the 
country  has  taken  action  to  reduce 
trade-distorting  investment  practices 


and  policies;  and  the  extent  to  which 
the  coimtry  is  providing  adequate  and 
effective  protection  of  intellectual 
property  rights.  The  criteria  for 
designation  are  set  forth  in  full  in 
section  502  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2461  et.  seq.). 
Interested  parties  are  invited  to 
submit  comments  regarding  the 
eligibility  of  Eritrea  for  designation  as  a 
GSP  benefidarj  developing  country. 
Submission  of  comments  must  be  made 
in  English  in  14  copies  to  the  Chairman 
of  the  GSP  Subcommittee,  Trade  Policy 
Staff  Committee,  and  be  received  in 
Room  518  at  600  17th  Street,  N.W., 
Washington,  DjC.  20508,  no  later  than  5 
p.m.  on  Tuesday,  March  31, 1998. 
Except  for  submissions  granted 
"business  confidenUal"  status  pursuant 
to  15  CFR  2003.6,  information  and 
comments  submitted  regarding  E^trea 
will  be  subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Public  Reading  Room.  For  an 
appointment,  please  call  Ms.  Brenda 
Webb  at  202/395-6186.  If  the  document 
contains  business  confidential 
information,  14  copies  of  a 
nonconfidential  version  of  the 
submission  alcmg  with  14  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  the  submission  should  be 
clearly  marked  "confidential"  at  the  top 
and  bottom  of  each  page  of  the 
document.  The  version  which  does  not 
contain  bxisiness  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  page  (either  "public 
version"  or  "non-confidential"). 
Frednick  L.  Moatgomeiy, 
Chairman.  Trade  Policy  Staff  Committee. 
(FR  Doc  98-5430  Filed  3-2-98;  8:45  am) 

BILUNQ  OOOE  SIMMil-M 


DEPARTMENT  OF  TRANSPORTATION 

Coaet  Guard 
[USCQ1998  36SB] 

Merchant  Marine  Personnel  Advisory 
Committee 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meetings. 

SUMMARY:  The  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC)  will  conduct  two  meetings  to 
discuss  varioiu  issues  relating  to  the 
training  and  fitness  of  merchant  marine 
personnel.  MERPAC  advises  the 
Secretary  of  Transportation  on  matters 
relating  to  the  training,  qualifications, 
licensing,  certification  and  fitness  of 
seamen  serving  in  the  U.S.  merchant 
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marine.  Both  meetings  will  be  open  to 
the  public. 

DATES:  MERPAC  will  conduct  a  working 
group  meeting  of  the  full  committee  on 
Monday,  March  30, 1998,  from  8  a.m.  to 
4  p.m.  and  will  conduct  an  official  full 
committee  meeting  on  Tuesday,  March 
31, 1998,  from  8  a.m.  to  3:30  p.m. 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  March  16, 
1998. 

ADDRESSES:  MERPAC  will  meet  on  both 
days  in  room  2415  of  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washiigton,  DC  20593-0001.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Commander  Steven 
J.  Boyle,  Commandant  (G-MSO-1),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Steven  J.  Boyle,  Executive 
.Director  of  MERPAC,  or  Mr.  Mark  C. 
Gould.  Assistant  to  the  Executive 
Director,  telephone  202-267-0229,  fax 
202-267-4570,  or  e-mail 
mgbuld@comdt.uscg.mil. 
SUPPLaMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  imder  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  oTMarch  31, 1998,  Public 
Meeting 

Merchant  Marine  Personnel  Advisory 
Committee  (MERPAC) 

The  agenda  includes  the  following: 

(1)  Introduction. 

(2)  Progress  report  from  the  working 

group  on  the  hitemational 
Convention  on  the  Standards  of 
Training,  Certification  and 
Watchkeeping  (STCW). 

(3)  Progress  report  from  the  working 

group  on  {he  National  Maritime 
Center. 

(4)  Other  items  to  be  discussed: 

(a)  Standing  Committee— Preventon 
Through  People 

(b)  Regional  Examination  Center 
activities 

(c)  National  Maritime  Center  activities 

(d)  STCW  developments 

(e)  One  person  bridge  watchstanding 
proposal-report  from  subcommittee 
on  meeting  held  March  7, 1998. 

Procedural 

Both  meetings  are  open  to  the  pubUc. 
At  the  Chair's  discretion,  members  of 
the  pubUc  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  March  16, 1998. 


Written  material  for  distribution  at  a 
meeting  should  also  reach  the  Coast 
Guard  no  later  than  March  16, 1998.  If 
you  would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  or  subcommittee  in  advance 
of  a  meeting,  please  submit  25  copies  to 
the  Executive  Director  no  later  than 
March  16, 1998. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  February  24, 1998. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 

Environmental  Protection. 

[FR  Doc.  98-5449  Filed  3-2-98;  8:45  am] 

BILUNQ  OOOE  4»10-14-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  1998-3551] 

National  Offshore  Safety  Advisory 
Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Offshore  Safety 
Advisory  Committee  (NOSAC)  will  meet 
to  discuss  various  issues  relating  to 
offshore  safety.  The  meeting  will  be 
open  to  the  public. 

DATES:  The  meeting  of  NOSAC  will  be 
held  on  Wednesday,  April  22, 1998 
from  8:30  a.m.  to  2:30  p.m.  Written  ^ 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  April  8, 1998. 

ADDRESSES:  The  NOSAC  meeting  will  be 
held  in  Rooms  6332-6336,  of  the 
NASSIF  Building,  400  7th  Street,  SW. 
Washington,  DC.  Written  material  and 
requests  to  make  oral  presentations 
should  be  sent  to  Captain  R.L  Skewes, 
Commandant  (G-MSO),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washir^on.  DC  20593-OO01. 

FOR  Fl>RTHER  INFORMATION  CONTACT: 
Captain  R.  L.  Skewes.  Executive 
Director  of  NOSAC.  or  Mr.  Jim  Magill. 
Assistant  to  the  Executive  Director, 
telephone  (202)  267-0214,  fax  (202) 
267-4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 


Agenda  of  Meeting 

National  Offshore  Safety  Advisory 
Committee  (NOSAC).  The  agenda 
includes  the  following: 

(1)  Introduction  and  swearing-in  of 
new  members. 

(2)  Progress  report  from  the 
Prevention  Through  People 
Subcommittee. 

(3)  Progress  report  from  the 
Subcommittee  on  Pipeline-Free 
Anchorages  for  Mobile  Off^ore  Drilling 
Units.  Lifeboats  and  Vessels. 

(4)  Status  report  on  revision  of  33  CFR 
Subchapter  "N".  Outer  Continental 
Shelf  Regulations. 

(5)  Report  on  the  new  regulations  for 
large  offshore  supply  vessels  and 
crewboats.  (supplementary  46  CFR 
Subchapter  "L") 

(6)  Report  on  issues  concerning  the 
International  Maritime  Organization 
(IMO)  and  the  International 
Organization  of  Standardization  ((ISO). 

(7)  Status  report  from  Safety 
Regulatory  Reform  Subcommittee. 

(8)  Report  from  Platform/Ship 
collision  Avoidance  subcommittee. 

Procedural 

The  meeting  is  open  to  the  public. 
Due  to  new  security  procedures  at 
government  buildings,  visitors  should 
have  a  current  picture  ID  to  enter  the 
NASSIF  building.  At  the  Chairperson's 
discretion,  members  of  the  public  may 
make  oral  presentation  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  at  the  meeting  should 
notify  the  Executive  Director  no  later 
than  April  8. 1998.  Written  material  for 
distribution  at  the  meeting  should  reach 
the  Coast  Guard  no  later  than  April  8. 
1998.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  Committee  or 
Subconimittee  in  advance  of  the 
meeting,  that  person  should  submit  25 
copies  to  the  Executive  Director  no  later 
than  April  1,  1998. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  fadUties  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Assistant  to  the 
Executive  Director  as  soon  as  possible. 

Dated:  February  24. 1998. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  98-5448  Filed  3-2-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

[Summary  NoUce  Na  PE-«8-1] 

Patltiona  for  Exemption;  Summary  of 
Palltiona  Received;  Diapoaitiona  of 
Patltiona  laaued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  appUcation, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  reUef  from  specified 
requirements  of  the  Federal  Aviation 
Re^iulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  it  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspects  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  ai&ct  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  23, 1998. 

ADDRESSES:  Send  comments  on  any 
{>etition  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS®faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Matthews  (202)  267-9783  or 
Angela  Anderson  (202)  267-96M  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  DC.,  on  February  25, 
1998. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  For  Exemption 

Docket  No.:  29069. 

Petitioner:  AMR  Eagle,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434, 121.440, 121.441,  and  121.683. 

Description  of  Relief  Sought:  To 
permit  pilots  trained  and  qualified 
imder  one  certificate  holder's  approved 
program  to  act  as  pilot  for  another 
certificate  holder  without  being 
qualified  under  the  latter  certificate 
holder's  approved  program. 

DocJkefM).;  29041. 

Petitioner:  Estumkeda,  Ltd.  

Sections  of  the  FAR  Affected:  14  CFR 
47.65. 

Description  of  Relief  Sought:  To 
permit  the  issuance  of  a  Dealer's 
Aircraft  registration  Certificate  to 
Estumkeda,  Ltd. 

Docket  No.:  29061. 

Petitioner:  Prairie  Cardiovascular 
Center,  Ltd.  

Sections  of  the  FAR  Affected:  14  CFR 
91.9  and  91.531. 

Description  of  Relief  Sought:  To 
permit  certain  qualified  pilots  of 
Dessault  Mystere-Falcon  10  airplanes  to 
operate  those  airplanes  without  a  pilot 
who  is  designated  as  second  in 
command. 

Dispositions  of  Petitions 

Docket  No.:  2&656. 

Petitioner:  Missouri  Department  of 
Transportation. 

Sections  of  the  FAR  Affected:  14  CFR 
156.5(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
use  up  to  $75,000  of  Airport 
Improvement  Program  State  Block  Grant 
Pilot  Program  annual  funds  issued 
during  fiscal  years  1997  and  1998  for 
program  administrative  costs.  GRANT, 
January  21, 1998.  Exemption  No.  5364B. 

Docket  No.:  29093. 

Petitioner:  Grand  Aire  Express,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  Dassault/Sud  Falcon  20D 
(Falcon  20)  (Registration  No.  N618GA, 
Serial  No.  211),  Falcon  20  (Registration 
No.  N619GA.  Serial  No.  215),  and 
Hamburger  Flugzeugbau  HFB-32C 
(Registration  No.  N171GA,  Serial  No. 
1039)  aircraft  without  a  TSC)-C112 
Mode  S  transponder  installed.  GRANT, 
fanuary21, 1998,  Exemption  No.  6723. 

Docket  No.:  26533. 

Petitioner:  Jump  Shack. 


Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
allow  its  employees,  representatives, 
and  other  volvmteer  experimental 
parachute  test  )um{>ers  imder  its  direct 
supervision  and  control  to  make 
intentional  tandem  parachute  jimips 
and  permits  pilots  in  command  of 
aircraft  involved  in  these  operations  to 
allow  such  persons  to  make  parachute 
jumps  wearing  a  dual-harness,  dual- 
parachute  padc  having  at  least  one  main 
parachute  and  one  approved  auxiliary 
(reserve)  parachute  packed  in 
accordance  with  14  CFR  part  105.43(a). 
GRANT,  January  22, 1998,  Exemption 
No.  54480. 

Docket  No.:  26063. 

Petitioner:  Reflection  Training  Center- 
Dulles. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)(2),  (a)(3),  and  (b)(2);  and 
121.413(b),  (c),  and  (d);  appendix  H  to 
part  121;  and  135.337(a)(2).  (a)(3),  and 
(b)(2);  and  135.339(a)(2),  (b).  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
use  its  quahfied  instructor  pilots  and 
check  airmen  to  conduct  training  and 
checking  for  certain  part  121  and  135 
certificates  holders'  pilots  and  flight 
engineers  in  airplanes  manufactured  by 
British  Aerospace,  Inc.,  or  in  FAA- 
approved  Level  C  simulators  without 
those  instructors  and  check  airmen 
meeting  all  the  applicable  training 
requirements  of  parts  121  and  135  and 
without  the  petitioner  holding  an  air 
carrier  operating  certificate.  GRANT, 
January  30. 1998.  Exemption  No.  5190D. 

Docket  No.:  Z6163. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
part  121,  appendix  H. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  member  airlines 
of  the  Air  Transport  Association  of 
America  and  other  similarly  situated 
part  121  certificate  holders  to  continue 
to  use  Level  C  simulators  for  pilot-in- 
conmiand  initial  and  upgrade  training 
and  checking.  GRANT,  January  30. 
1998.  Exemption  No.  5400C. 

Docket  No.:  25266. 

Petitioner:  United  States  Parachute 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
91.607  and  105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to\ 
allow  parachutists  who  are  foreign 
nationals  to  participate  in  U.S.  National 
Skydiving  Championship  events 
sponsored  by  the  USPA  without 
meeting  the  parachute  equipment  and 
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packing  requirements  of  14  CFR  part 
105.43(a).  In  addition,  that  exemption 
allows  the  carriage  of  up  to  40 
parachutists  in  Douglas  DC-3/C-47 
aircraft  during  sport  parachuting 
activities  sponsored  by  the  petitioner 
provided  certain  conditions  and 
limitations  are  met.  GRANT,  January  30, 
1998,  Exemption  No.  4946F. 

Docket  No:  25336. 

Petitioner:  United  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.697(a)(3)(b)(c).  and  (d);  and 
121.709(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
use  computerized  signatures  to  satisfy 
the  airworthiness  release  signature 
requirements  of  part  121  in  lieu  of 
physical  signatures.  GRANT,  February 
3,  1998.  Exemption  No.  5121E. 

Docket  No.:  28422. 

Petitioner:  Broward  County,  Florida 
Public  Works  Department. 

Sections  of  the  FAR  Affected:  14  CFR 
137.53(c)(2). 

Description  of  Relief  South/ 
Disposition:  To  permit  the  petitioner  to 
conduct  aerial  applications  of 
insecticide  materials  from  a  Beechcraft 
C-45H  aircraft  writhout  the  aircraft  being 
equipped  with  a  device  that  is  capable 
of  jettisoning  at  least  one-half  of  the 
aircraft's  maximum  authorized  load  of 
agricultural  materials  within  45  seconds 
when  operating  over  a  congested  area. 
GRANT,  February  4, 1998,  Exemption 
No.  6470A. 

Docket  No:  20049. 

Petiioner;  T.B.M..  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
gi.529(a)(l). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  McDonnell  Douglas  DC-6  and 
DC-7  aircraft  vnthout  a  flight  engineer 
during  flightcrew  training,  ferry 
operations,  and  test  flights  that  are 
conducted  to  prepare  for  firefighting 
operations  conducted  imder  14  CFR  part 
137.  GRANT.  February  4. 1998. 
Exemption  No.  2956J. 

Docket  No:  29084. 

Petioner:  American  Trans  Air,  Inc. 

Sections  of  the  F/{R  Affected:  14  CFR 
121.310(m). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  five  foreign-registered  Lockheed 
L-101 1-385-3  aircraft  that  have  more 
than  60  feet  between  emergency  exits. 
GRANT.  February  5.  1998,  Exemption 
No.  6725. 

Petition  For  Exemption 

Docket  No.:  29129. 

Petioner:  Hyushin  Aviation  Complex, 
Russia. 


Regulations  Affected:  25.1435(b)(1). 

Description  of  Petition:  In  lieu  of  the 
requirements  of  14  CFR  25.143(b)(1)  for 
a  complete  hydrauUc  system  proof 
pressure  test  on  the  airplane  Ilyushin 
proposes  to  conduct  a  combination  of 
the  following  tests:  (i)  Test  of  the 
complete  hydraulic  system  at  relief 
valve  opening  pressure  24  +/-5 
atmospheres  (atm),  (ii)  Test  of  the 
hydraulic  system  components  at  1.5 
times  operating  pressure  (315  atm)  per 
§  25.143(a)(2),  and  (iii)  Test  of  the 
complete  hydraulic  system  during  flight 
and  groimd  tests  at  operating  pressure. 

[FR  Doc.  98-5456  Filed  3-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notica  No.  PE-08-2] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  i>etitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA"s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  simimary  of  certain 
petitions  seeking  reUef  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA 's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  sunmiary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
nimiber  involved  and  must  be  received 
on  or  before  March  23, 1998. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. , 

800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 


filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tawana  Matthews.  (202)  267-9783  or 
Angela  Anderson,  (202)  267-9681, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  February  25, 
1998. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Itoc/cet  No.:  29110. 

Petitioner:  Era  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
119.2(a). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  operate  its 
Douglas  DC-3  aircraft  under  14  CFR 
part  121  without  those  aircraft  being 
equipped  with  an  approved  traffic  alert 
and  colUsion  avoidance  system. 

DocJtet  No.;  29151. 

Petitioner:  Aramco  Association 
Company. 

Sections  of  the  FAR  Affected:  14  CFR 
91.609(c). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  operate  its  four 
Bell  model  212  helicopters  in  seating 
capabilities  that  exceed  ten  seats, 
excluding  pilot  seats,  without  those 
hehcopters  being  equipped  with  digital 
ffight  data  recorders. 

DocJtet  No.;  29130. 

Petitioner:  Trans-Exec  Air  Service. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  operate  its 
Gulfstream  in  aircraft  imder  part  135 
without  it  being  equipped  vrith  an 
approved  digital  flight  data  recorder. 

[FR  Doc.  98-5457  Filed  3-2-98;  8:45  am] 

BILUNQ  CODE  4nO-13-M 


UMI 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  THE  TREASURY 


SurfK*  Transportation  Board 
[STB  FInano*  Docfcat  No.  33527] 

ProvManca  and  Worcaatar  Railroad 
Company— Acquisition  and  Operation 
EMmption— Connactlcut  Cantral 
RaHfoad  Company 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACnON:  Notice  of  exemption. 


Under  49  U.S.C.  10502,  the 
Board  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  11323,  et  seq.. 
Providence  and  Worcester's  acquisition, 
via  a  stock  exchange,  and  operation  of 
Connecticut  Central  Railroad  Company. 
DATES:  The  exemption  will  be  effective 
April  2, 1998.  Petitions  to  stay  must  be 
fi^  by  March  18,  1998.  Petitions  to 
reopen  must  be  Hied  by  March  30, 1998. 
AOOneSSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  33527  must  be  filed  with  the 
Office  of  the  Secretary, -Case  Control 
Unit,  Surface  Transportation  Board, 
1925  K  Street,  N.W.,  Washington,  DC 
20423-0001;  a  copy  of  all  pleadings 
must  be  served  on  petitioner's 
representative:  James  E.  Howard,  90 
Canal  Street,  Boston,  MA  02114. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600  [TDD 
for  the  hearing  impaired  on  (202)  565- 
1695.1 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from  DC  NEWS  & 
DATA.  INC.,  Suite  210, 1925  K  Street, 
N.W.,  Washington,  DC  20006. 
Telephone:  (202)  289-^357.  [Assistance 
for  the  bearing  imp>aired  is  available 
through  TDD  services  (202)  565-1695.] 
Decided:  February  23, 1998. 

By  the  Board.  Chainnan  Morgan  and  Vice 
Chainnan  Owen. 
Vann  A.  Williams, 
Secntary. 
[FR  Doc.  98-5302  Filed  3-2-98;  8:45  am] 


Customs  Sarvica 

FBI  Fingerprint  Fee 

agency:  Customs  Service,  Treasury. 
action:  General  notice. 

SUMMARY:  This  docimient  announces 

that  the  fee  collected  by  Customs 

regarding  the  submission  of  fingerprints 

for  those  applying  for  certain  positions 

or  requesting  various  identification 

cards  which  necessitate  a  fingerprint 

records  check,  will  be  raised  to  a  total 

of  $20.70  to  offset  the  fee  being  charged 

Customs  by  the  Federal  Bureau  of 

Investigation. 

EFFECTIVE  DATES:  March  3, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Porter,  Customs  Service,  Trade 

Compliance,  Broker  Licensing,  Room 

5.2C,  1300  Pennsylvania  Avenue,  NW, 

Washington,  DC,  20229,  Tel.  (202)  927- 

0051. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Bureau  of  Investigation 
(FBI)  is  authorized  to  charge  a  fee  for 
processing  fingerprint  identification 
records  for  non-law  enforcement 
employment  and  licensing  purposes. 
See,  Note  to  28  U.S.C.  534. 

Customs  has  traditionally  used  the 
FBI  fingerprinting  services.  The 
Customs  Regulations  were  amended  by 
T.D.  93-18  (58  FR  15770,  dated  March 
24,  1993)  to  provide  that  Customs  will 
charge  a  fee  to  recover  the  FBI 
fingerprinting  costs,  plus  an  additional 
15%  of  that  amount  to  cover  Customs 
administrative  processing.  The  authority 
for  Customs  to  assess  such  a  fee  is  31 
U.S.C.  9701.  The  port  director  advises 
those  required  to  submit  the  fee  of  the 
correct  amount. 

The  current  user  fee  charged  by  the 
FBI  is  $18.00.  Accordingly,  in  this 
document,  notice  is  hereby  given  that 
the  fee  charged  by  Customs  will  be 
raised  to  a  total  of  $20.70:  $18 
representing  the  FBI  portion  of  the  fee, 
and  $2.70  representing  the  15% 


Customs  charges  to  cover  administrative 
processing.        I 

Dated:  February  25, 1998. 
Lou  Samanfink, 

Acting  Director,  Trade  Compliance. 
(FR  Doc.  98-5423  Filed  3-2-98;  8:45  am] 
BILUNQ  CODE  4«Z0-M-P 


UNITED  STATES  INFORMATION 
AGENCY 


Culturally  Significant  Objects  Impoilad 
For  Exhibition;  Detarminationa 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29. 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Degas  at  the 
Races"  (See  list^),  imported  from  aboard 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  piursuant  to  a  loan  agreement 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  exhibit  objects  at  The 
National  Gallery  of  Art  from  on  or  about 
April  12, 1998,  through  July  12. 1998,  is 
in  the  national  interest.  Public  Notice  of 
these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  February  25, 1998. 
Lesjin, 

General  Counsel. 

[FR  Doc.  98-5442  Filed  3-2-98;  8:45  am] 
BILUNQ  CODE  8230-01-11 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Carol  Epstein,  Assistant  General 
Counsel,  at  202/61^-6981,  and  the  address  is  Room 
700.  U.S.  Information  Agency,  301  4th  Street,  S.W., 
Washington,  D.C  20547-0001 
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DEPARTMENT  OF  EDUCATION 

National  Inatttuta  on  Diaability  and 
Rahabilltalion  Raaaarch 


AQBCY:  Department  of  Education. 
ACTKM:  Notice  of  proposed  funding 
priorities  for  fiscal  years  1998-1999  for 
certain  centers. 

summary:  The  Secretary  proposes 
funding  priorities  for  three 
Rehabilitation  Research  and  Training 
Centers  (RRTCs)  and  four  RehabiUtation 
Engineering  Research  Centers  (RERCs) 
under  the  National  histitute  on 
Disability  and  Rehabilitation  Research 
D4IDRR)  for  fiscal  years  199&-1999.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need.  These  priorities  are  intended  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

DATES:  Conunents  must  be  received  on 
or  before  April  2, 1998. 
ADDRESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Donna  Nangle,  U.S. 
Department  of  Education,  600  Maryland 
Avenue,  S.W.,  room  3418,  Switzer 
Building.  Washington,  DC  20202-2645. 
Comments  may  also  be  sent  through  the 
hitemet:  comments@ed.gov 

You  must  include  the  term  "Disability 
and  RehabiUtation  Research  Projects 
and  Centers"  in  the  subject  line  of  your 
electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet: 
Donna ^Nangle®ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMBITARY  INFORMATION:  This 
notice  contains  proposed  priorities 
under  the  Disability  and  Rehabilitation 
Research  Projects  and  Centers  Program 
for  three  RRTCs  related  to:  aging  with  a 
disability,  arthritis  rehabilitation,  and 
stroke  rehabilitation.  The  notice  also 
contains  proposed  priorities  for  four 
RERCs  related  to:  Pathetics  and 
orthotics,  wheeled  mobility,  technology 
transfer,  and  telerehabihtation. 

These  proposed  priorities  support  the 
National  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 


funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  761a(g) 
and  762). 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  fimds,  and  other 
considerations  of  the  Department. 
Fimding  of  a  particular  project  depends 
on  the  final  priority,  the  availability  of 
funds,  and  the  quahty  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  apphcable 
rulemaking  requirements. 

NotR  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  published  in  the  Federal  Re^stsr 
concurrent  with  or  following  the  publication 
of  the  notice  of  final  priorities. 

Rehabilitation  Research  and  Training 
Centers 

The  authority  for  RRTCs  is  contained 
in  section  204(b)(2)  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  760- 
762).  Under  this  program,  the  Secretary 
makes  awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations,  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabiUties, 
especially  those  with  the  most  severe 
disabilities. 

Description  of  Rehabilitation  Research 
and  Traiaing  Centers 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 


disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rdiabiUtation  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabiUtation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maximimi  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  proTide  training,  including 
graduate,  pre^service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabiUtation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabiUtation 
research  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabiUties, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  pubUc 
education  programs,  in-service  training 
programs  and  similar  activities. 

RRTCs  disseminate  materials  in 
alternate  formats  to  ensiue  that  they  are 
accessible  to  individuals  with  a  range  of 
disabUng  conditions. 

NIDRR  enoourages  all  Centers  to 
involve  individusus  with  disabiUties 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  cUnical  training. 

The  Department  is  particularly 
interested  in  ensiiring  that  the 
expenditure  of  pubUc  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accotmtabiUty  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  estabUshment  of 
any  RRTC,  I^DRR  wiU  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

Propesed  General  RRTC  Requirement* 

The  Secretary  proposes  that  the 
following  requirements  apply  to  these 
RRTCs  pursuant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
appUcant's  proposal  to  fulfill  these 
proposed  requirements  wiU  be  assessed 
using  appUcable  selection  criteria  in  the 
peer  review  process.  The  Secretary  is 
interested  in  receiving  comments  on 
these  proposed  requirements: 
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The  RRTC  must  provide:  (1)  AppUed 
research  experience;  (2)  training  on 
research  methodology;  and  (3)  training 
to  persons  with  disabilities  and  their 
famiUes,  service  providers,  and  other 
appropriate  parties  in  accessible  formats 
on  knowledge  gained  from  the  Center's 
research  activities. 

The  RRTC  must  develop  and 
disseminate  informational  materials 
based  on  knowledge  gained  &t>m  the 
Center's  research  activities,  and 
disseminate  the  materials  to  persons 
with  disabihties,  their  representatives, 
service  providers,  and  other  interested 
parties. 

The  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  researdi,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

The  RRTC  must  conduct  a  state-of- 
the-science  conference  in  the  third  year 
of  the  grant  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference  in  the  fourth 
year  of  the  grant. 

Priorities 

Under  34  CFR  75.105(c)(3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities. 

Proposed  Priority  1:  Aging  With  a 
Disability 

Background 

Advances  in  medical  care, 
rehabilitation  technology,  and 
rehabilitative  treatment  have  made 
aging  a  routine  event  for  persons  with 
a  disability.  The  rapid  increase  in  the 
number  of  people  with  a  physical 
disability  who  are  growing  older  has 
been  well  dociunented  (McNeil,  J., 
"Americans  With  Disabilities,"  U.S. 
Bureau  of  the  Census,  Statistical  Brief, 
SB/94-1, 1994).  Many  persons  aging 
with  a  disability  face  significant  new 
challenges  to  their  health,  daily 
functioning,  and  independence.  These 
challenges  may  come  fit)m  onset  of 
chronic  conditions  such  as  hypertension 
or  from  secondary  conditions  such  as 
post-polio.  For  example,  approximately 
70  percent  of  people  with  polio 
experience  some  form  of  "post-poho 
syndrome,"  a  condition  that  impairs 
functioning  (Halstead,  L.,  "Assessment 
Differential  Diagnosis  for  Post-Pofio 
Syndrome,"  Orthopedics,  14,  pgs.  1209- 
1222, 1991). 

The  problems  resulting  bom  aging 
with  a  disability  can  be  grouped  into 


four  areas:  (1)  Decline  in  health  status 
due  to  onset  of  new  chronic  conditions 
or  development  of  secondary 
conditions;  (2)  decline  in  functional 
abilities  due  to  changed  health  status; 
(3)  difficulty  maintaining  psychological 
well-being  and  life  satisfaction;  and  (4) 
diminished  capacity  of  family  and 
commimity  support  networks  to 
accommodate  changes  associated  with 
aging  with  a  disability. 

Aging  with  a  disability  is  a  complex 
phenomenon,  influenced  by  both 
normal  and  injury-related  biological 
processes,  by  medical  and  rehabilitative 
developments,  and  by  changing  social, 
cultiu^l  and  physical  environments  (De 
Vivo,  M.,  et  ai,  "Causes  of  Death  During 
the  First  12  Years  After  Spinal  Cord 
Injury,"  Archives  of  Physical  Medicine 
and  Rehabilitation.  74,  pgs.  248-254, 
1991).  Althou^  some  progress  has  been 
made  in  systematically  assessing  the 
"natural  coiuse"  of  aging  with  a 
physical  disability,  (Whiteneck,  G., 
"Learning  from  Empirical 
Investigations,"  Perspectives  on  Aging 
with  Spinal  Cord  Injury,  pgs.  23-27. 
1992),  this  work  is  not  complete. 

Persons  aging  with  a  disaoility  face 
significant  health  problems  because  of 
the  onset  of  new  conditions  associated 
with  the  aging  process  itself  and 
potentially  complicated  by  the  disability 
condition.  Research  suggests  that 
chronic  diseases  such  as  cardiovascular 
illnesses  and  diabetes  occur  at  earlier 
than  expected  ages  and  in  substantially 
higher  percentages  among  persons  who 
acquired  a  disability  in  early  life  (Pope, 
A.  and  Flamming,  C.,  Disability  in 
America:  Toward  a  National  Agenda  for 
Prevention,  pg.  191,  1991).  Significant 
bone  loss  (osteoporosis)  is  hi^er  in 
people  with  complete  spinal  cord 
lesions  than  in  age-matched  controls 
(Garland,  D.,  et  aJ..  "Osteoporosis  After 
Spinal  Cord  Injury,"  Journal  of 
Orthopedic  Research,  10,  pgs.  371-378, 
1992).  Other  age-related  health 
problems  may  be  impairment-specific 
secondary  conditions  such  as  hip 
dislocations  in  people  with  cerebral 
palsy  or  respiratory  problems  for 
persons  with  post-polio  s3mdrome.  One 
study  found  that  50  percent  of  people 
with  a  40-year  history  of  cerebral  palsy 
had  severe  joint,  back  or  neck  pain 
(Murphy,  K.,  "Medical  and  Social  Issues 
in  Adults  with  Cerebral  Palsy,  The 
Cafifomia  Study,"  Developmental 
Medicine  and  Child  Neurology,  Vol.  37, 
pgs.  1075-1084. 1995). 

Fatigue,  loss  of  strength,  increased 
pain,  and  other  health-related  changes 
associated  with  aging  may  affect 
function  so  that  capacity  to  perform 
activities  of  daily  living  (ADL)  (e.g., 
mobility,  bathing,  and  transfers),  is 


diminished.  Fatigue  and  weakness  may 
affect  60  to  70  percent  of  people  with 
spinal  cord  injury  (SQ)  or  post-polio 
(Gerhart,  K.,  et  al.,  "Long-term  Spinal 
Cord  Injury:  Functional  Changes  Over 
Time,"  Archives  of  Physical  Medicine 
and  Rehabilitation,  74,  pgs.  1030-1035. 
1993). 

In  addition  to  facing  new  physical 
challenges,  some  people  aging  with  a 
disabiUty  also  develop  psychological 
conditions.  In  the  general  aging 
population,  depression  is  often  an 
unrecognized  corollary  of  the  aging 
process  (Lebowitz,  B.,  et  ai,  "Diagnosis 
and  Treatment  of  Depression  in  Late 
Life,"  Journal  of  the  American  Medical 
Association,  278  (14),  pgs.  1186-1190, 
1997).  At  least  one  study  has  found  that 
between  25  and  40  percent  of  persons 
aging  with  a  disability  show  high 
distress,  especially  as  expressed  in 
symptoms  of  depression  (Fuhrer,  M.,  et 
al.,  "The  Relationship  of  Life 
Satisfaction  to  Impairment,  DisabiUty 
and  Handicap  Among  Persons  with 
Spinal  Cord  Injury  Living  in  the 
Community,"  Archives  of  Physical 
Medicine  and  Rehabihtation,  73,  pgs. 
552-557, 1992).  Treatment  of 
depression  for  persons  aging  with  a 
disability  is  difficult  to  obtain  because 
of  the  failure  of  health  professionals  to 
recognize  depression  in  persons  aging 
with  a  disability  (Krause,  J.  and  Crewe. 
N.,  "Chronological  Age  Time  Since 
Injury  and  Time  of  Measurement:  Efiect 
on  Adjustment  After  Spinal  Cord 
Injury,"  Archives  of  Physical  Medicine 
and  Rehabilitation,  72,  pgs.  91-100, 
1991). 

Families  may  experience  new  stresses 
because  of  age-related  conditions 
acquired  by  their  family  members  with 
disabihties.  In  addition,  aging  of  family 
caregivers  may  affect  their  ability  to 
continue  caregiving  roles,  thus  reducing 
the  ability  of  a  person  aging  with  a 
disability  to  remain  in  the  family 
setting.  The  importance  of  this  issue  is 
reinforced  by  the  fact  that  family 
caregivers  provide  most  of  the  personal 
assistance  to  persons  with  disabilities 
(Nosek,  M.,  "Life  Satisfaction  of  People 
with  Physical  Disabilities:  Relationship 
to  Personal  Assistance,  DisabiUty  Status 
and  Handicap,"  Rehabihtation 
Psychology,  40,  pgs.  191-197, 1995). 
Helping  families  cope  can  include 
options  hke  expanding  respite  care  or 
training  related  to  age-related  changes. 

The  increase  in  the  numbers  of 
persons  aging  with  a  disability  has 
increased  the  need  for  rehabihtation 
personnel  trained  in  providing  services 
to  this  population.  Serving  an  aging 
population  may  also  require  new 
treatment  and  other  service  delivery 
models.  Research  on  effective 
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acconunodations,  including  the  use  of 
assistive  technology,  for  this  aging 
population  has  been  limited. 

The  Secretary  proposes  to  establish  an 
RRTC  on  Aging  with  a  Disability  to 
promote  the  health,  functional  abilities, 
psychological  well-being,  and 
independence  of  persons  aging  with  a 
disability.  The  RRTC  shall: 

(1)  Investigate  the  natural  course  of 
aging  with  a  disability; 

(2)  Identify,  develop,  and  evaluate 
methods  to  reduce  aging's  impact  on 
health  status,  including  onset  of  new 
chronic  conditions  and  secondary 
conditions  associated  with  the  primary 
disability; 

(3)  Identify,  develop,  and  evaluate 
rehabilitation  techniques,  including  the 
effective  use  of  assistive  technology,  to 
maintain  functional  independence; 

(4)  Investigate  and  evaluate  methods 
to  improve  psychosocial  adjustment; 
and 

(5)  Conduct  studies  to  identify  the 
extent  to  which  aging  affects  the  ability 
of  families  to  support  persons  aging 
with  a  disability  in  Camily  and 
community  settings  and  evaluate 
strategies  that  will  enhance  the  ability  of 
fomilles  to  cope. 

In  carrying  out  these  priorities,  the 
RRTC  must  coordinate  with  aging  with 
a  disability  research  and  demonstration 
activities  sponsored  by  the  National 
Center  oa  Medical  Rehabilitation 
Research,  the  Department  of  Veteran 
Affairs,  the  Social  Security 
Administration,  the  Health  Care 
Financing  Administration,  and  the 
RRTCs  on  Health  Care  for  Individuals 
with  Disabilities — Issues  in  Managed 
Health  Care,  Aging  with  Spinal  Cord 
Injury,  and  Aging  with  Mental 
Retardation,  and  the  RERC  on  Assistive 
Technology  for  Older  Persons  with 
Disabilities. 

Pmposed  Priority  2:  Arthritis 
Rehabilitation 

Background 

"Arthritis"  means  joint  inflammation 
and  encompasses  a  large  family  of  more 
than  100  so-called  rheumatic  diseases 
that  can  affect  people  of  all  ages.  The 
prevalence  of  many  of  these  diseases 
tends  to  increase  with  age  and  several 
occur  predominantly  in  women;  others 
are  more  common  in  men.  These 
diseases  can  affect  joints,  muscles, 
tendons,  ligaments,  and  the  protective 
coverings  of  some  internal  organs.  Onset 
is  usually  in  middle  age,  and  arthritis 
and  musculoskeletal  conditions 
typically  present  a  cluster  of  chief 
complaints  including,  but  not  limited 
to,  pain,  muscle  impairments,  and  joint 
impairments.  Arthritis  and 


musculoskeletal  conditions  typically 
result  in  functional  limitations  in  ADL. 
While  individuals  with  arthritis 
experience  most  of  their  limitations  in 
physical  functional  activities,  the 
concept  of  function  has  psychological 
and  social  dimensions  as  well 
(Guccione,  A.  A.,  "Arthritis  and  the 
Process  of  Disablement,"  Physical 
Therapy.  Vol.  74,  No.  5,  May,  1994).  For 
the  purpose  of  this  proposed  priority, 
arthritis  and  musculoskeletal  diseases 
must  include,  but  are  not  limited,  to 
rheumatoid  arthritis  (RA),  osteoarthritis 
(OA),  juvenile  rheumatoid  arthritis 
(JRA),  osteoporosis,  and  fibromyalgia 
syndrome. 

Physical  activity  may  provide 
significant  physical  and  mental  health 
benefits  for  persons  with  arthritis  and 
musculoskeletal  diseases.  In  recognizing 
that  regular  physical  activity  can  help 
control  joint  swelling  and  pain,  the  U.S. 
Surgeon  General's  1996  Report  on 
Physical  Activity  and  Health,  urges 
people  with  arthritis  to  exercise.  The 
Center  for  Disease  Control  and 
Prevention  has  indicated  that  most 
persons  with  arthritis  and  other 
rheumatic  conditions  should  engage  in 
physical  activity  because  exercise  helps 
people  with  arthritis  maintain  normal 
muscle  strength  and  joint  function  and 
reduces  the  risk  of  premature  death, 
heart  disease,  diabetes,  high  blood 
pressure,  colon  cancer,  depression,  and 
anxiety  (Krucoff,  C,  "Taking  Action 
Against  Arthritis,"  The  Was^oington  Post 
Health  Section,  October  21, 1997). 
Maintenance  of  health  and  wellness  is 
important  when  dealing  with  the 
problems  of  arthritis  and 
musculoskeletal  diseases.  A  number  of 
factors,  such  as  imderstanding  and 
managing  fatigue  and  conserving 
energy,  developing  relaxation 
techniques,  participating  in  exercise 
programs,  learning  about  weight  control 
and  proper  nutrition,  aid  in  the  goal  of 
achieving  a  quality  of  life  for 
individuals  who  cope  with  the  various 
problems  encountered. 

Pain  is  a  major  concern  for 
individuals  with  arthritis  and 
musculoskeletal  diseases.  Pain  can 
affect  the  ability  to  work  or  function 
independently  in  the  home  or 
commimity.  The  increased  dependency 
encountered,  the  thoughts  of  progressive 
deformities,  and  feelings  of  frustration 
through  loss  of  control  often  lead  to 
psychosocial  difficulties.  Rehabilitation 
interventions  can  reduce  pain, 
depression  and  improve  functional 
abilities. 

Musculoskeletal  conditions  are  among 
the  top-ranked  conditions  causing 
limitations  in  the  ability  to  perform 
work  and  reported  as  causes  of  actual 


work  loss.  Estimates  for  prevalence  of 
work  disability,  defined  as  ceasing  to 
work,  ranges  from  51  percent  to  59 
percent.  Clinical  studies  have  indicated 
that  when  RA  is  in  a  severe  form,  this 
rate  could  be  as  high  as  60  percent  a 
decade  after  diagnosis  (Felts,  W.  and 
Yelin.  E.,  "The  Economic  Impact  of  the 
Rheumatic  E>iseases  in  the  United 
States,"  Journal  of  Rheumatology,  16. 
pgs.  867-684, 1989).  Decreased  work 
satisfaction  has  been  reported  by 
persons  with  RA;  59  percent  are  unable 
to  maintain  gainful  employment.  In 
addition,  patients  with  RA  are 
significantly  more  likely  to  have  lost 
their  job  or  to  have  retired  early  due  to 
their  illness,  and  are  the  most  likely  to 
have  reduced  their  work  hours  or 
stopped  woridng  entirely  due  to  their 
illness  (Gabriel,  S.E.,  et  al..  "Indirect 
and  Nonmedical  Costs  Among  People 
With  RA  and  OA  Compared  With 
Nonarthritic  Controls,"  Journal  of 
Rheumatology,  24(1),  pgs.  43-48. 
January  1997).  Reasonable  job 
accommodations  for  people  with 
arthritis  and  musculoskeletal  diseases  to 
manage  fatigue,  stress,  job  performance 
issues,  allowances  for  medical 
treatments  and  individual-related 
modifications  are  areas  for  employers  to 
consider. 

More  than  200,000  children  in  the 
U.S.  are  affected  with  some  form  of 
arthritis  (Cassidy,  J.T.,  et  al.,  "Juvenile 
Rheumatoid  Artiiritis,"  Textbook  of 
Pediatric  Rheumatology,  pgs.  133-233, 
1995).  JRA  is  the  most  common 
childhood  connective  tissue  disease 
(Chaney,  J.  and  Peterson,  L.,  Jovimal  of 
Pediatric  Psychology,  Vol.  14,  No.  3, 
1989).  JRA  affects  the  physical, 
psychological  and  social  development 
of  children  and  adolescents.  Assessing 
needs  and  developing  strategies  to  aid 
in  the  promotion  of  improved  medical, 
educational,  psychosocial,  and 
vocational  services  are  essential  with 
this  population. 

Proposed  Priority  2 

The  Secretary  proposes  to  establish  an 
RRTC  on  Arthritis  Rehabilitation  to 
improve  the  ftinctional  abilities  and 
promote  the  independence  for 
individuals  with  arthritis  and 
musculoskeletal  diseases.  The  RRTC 
shaU: 

(1)  Identify,  develop,  and  evaluate 
exercise  and  fitness  programs; 

(2)  Identify,  develop,  and  evaluate 
rehabilitation  interventions  to  increase 
psychological  well-being  and  reduce 
pain; 

(3)  Identify,  develop,  and  evaluate  job 
accommodations  to  maintain 
employment;  and 
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(4)  Identify,  develop,  and  evaluate 
programs  to  maintain  health  and 
wellness. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must: 

•  Address  the  needs  of  children  and 
youth;  and 

•  Coordinate  with  arthritis  activities 
sponsored  by  the  National  Institute  on 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases,  and  the  National  Center  for 
Medical  Rehabilitation  Research. 

Proposed  Priority  3:  Stroke 
Rehabilitation 

Background 

In  the  U.S.,  there  are  approximately 
three  million  stroke  suLTvivors  and 
400,000  to  500,000  new  or  recurrent 
stroke  cases  annually  (GoreUcj,  P., 
"Stroke  Prevention,"  Archives  of 
Neurology,  52(4),  pgs.  347-355, 1995). 
Stroke  survivors  are  the  largest 
population  in  rehabilitation  hospitals, 
and  an  estimated  $30  bilhon  is  spent  on 
stroke  treatment  each  year  (Alberts,  M., 
et  al.,  "Hospital  Charges  for  Stroke 
Patients,"  Stroke,  27(10),  pgs.  1825- 
1828, 1996).  Previous  NIDRR-funded 
stroke  rehabilitation  research  has 
focused  on  prevention  and  treatment  of 
secondary  conditions  of  stroke; 
enhancing  functional  capacityTfollowing 
stroke:  improving  social  and  community 
functioning;  and  studying  the  natural 
history  of  impairment,  disability,  and 
quality  of  Ufe  after  stroke. 

Rehabihtation  goals  for  stroke  patients 
focus  on  maximizing  physical  and 
psychological  function,  teaching 
patients  about  prevention  of  recurrent 
stroke,  and  working  Mrith  family 
members  to  facilitate  integration  of  the 
person  recovering  from  stroke  back  into 
family  and  community  settings.  Stroke 
patients  potentially  face  a  number  of 
functional  problems  resulting  from  the 
paralysis,  dysphagia,  neurological,  and 
other  health-related  sequelae  of  stroke. 

Higher  order  cognitive  deficits,  such 
as  incomprehension  and  short-term 
memory  loss,  have  been  shown  to  have 
a  primary  role  in  predicting 
rehabilitation  length  of  stay,  functional 
outcome  and  long-term  care  needs  of 
stroke  survivors.  Early,  comprehensive 
assessment  of  cognitive  deficits  has 
been  shown  to  play  a  significant  role  in 
effecting  better  rehabilitation  outcomes 
(Galski,  T.,  et  al..  "Predicting  Length  of 
Stay,  Fimctional  Outcome,  and 
Aftercare  in  the  Rehabilitation  of  Stroke 
Patients.  The  Dominant  Role  of  Higher- 
Order  Cognition,"  Stroke.  24  (12),  pgs. 
1794-1800,  December  1993). 

Endurance  exercise  is  recognized  as 
an  important  component  of 
rehabilitation  for  stroke  patient  recovery 


of  sensorimotor  function.  The  ability  of 
stroke  patients  to  participate  in  exercise 
is  compromised  because  they  have 
lowered  motor  functional  ability  as  a 
result  of  both  reduced  oxidative 
capacity  and  reduced  availability  of 
motor  units.  Traditional  methods  of 
measuring  aerobic  capacity  are  not 
appropriate  for  this  population,  nor  are 
exercise  training  protocols  that  do  not 
reflect  stroke  patient  capacity  for 
exercise  (Potempa,  K.,  etal.,  "Benefits 
of  Aerobic  Exercise  After  Stroke," 
Sports  Medicine,  21(5),  pgs.  337-46, 
1996). 

Changes  in  personality,  mood,  and 
temperament  can  be  confusing  and 
distressing  for  stroke  survivors  and  their 
caregivers.  Depression  can  be  a 
significant  problem  for  both  survivors 
and  caregivers  (Kvunar,  A.,  et  al., 
"Quantitative  Anatomic  Measures  and 
Comorbid  Medical  Illness  in  Late-life 
Major  Depression,"  American  Journal  of 
Geriatrics  Psychiatry,  5(1),  pgs.  15-25, 
1997).  Effective  treatment  of 
psychological  and  behavioral  problems 
may  require  more  standardized 
approaches  that  incorporate 
psychopharmalogical,  behavioral,  and 
psychological  interventions. 

Although  stroke  is  predominantly  a 
phenomenon  that  strikes  persons  aged 
65  and  over,  five  percent  occurs  in 
persons  under  age  45.  Individuals  in 
this  age  cohort  are  generally  employed, 
have  a  longer  Ufe  expectancy  than  older 
stroke  patients,  and  generally  have 
better  luderlying  health  status  and 
incur  less  brain  injury  related  to  the 
stroke  (Ferro,  J.  and  Crespo,  M.. 
"Prognosis  After  Transient  Ischemic 
Attack  and  Ischemic  Stroke  in  Yoxmg 
Adults,"  Stroke,(8),  pgs.  1611-1616, 
August  1994).  Rehabilitation  for 
younger  patients  may  emphasize 
vocational  options,  sexuality,  and  social 
functioning  (Roth,  E.,  "From  the 
Editor,"  Topics  in  Stroke 
Rehabihtation — ^The  Young  Stroke 
Survivor,  Vol.  1,  pg.  vi,  Spring,  1994). 
In  addition,  complications  such  as  drug 
use  or  pregnancy  may  compHcate 
rehabilitation  strategies  (Meyer,  J.,  et  al., 
"Etiology  and  Diagnosis  of  Stroke  in  the 
Young  Adult,"  Topics  in  Stroke 
Rehabihtation — The  Yoxmg  Stroke 
Survivor,  Vol.  1,  pgs.  1-14,  Spring, 
1994). 

Persons  at  the  other  end  of  the  age 
spectrum,  those  over  age  75  who 
comprise  41.8  percent  of  stroke 
rehabilitation  patients  (Personal 
communication  with  Samuel  J. 
Markello,  Ph.D.  and  Carl  V.  Granger, 
M.D.,  Durector,  National  Rehabihtation 
Outcomes  Database,  maintained  by  the 
Uniform  Data  System  for  Medical 
Rehabihtation,  University  of  Buffalo, 


January  1998),  are  at  risk  for  poor 
rehabilitation  outcomes  possibly 
because  of  the  effects  of  frailty  and  co- 
morbid  disease  (Falconer,  J.,  et  al., 
"Stroke  Injjatient  Rehabilitation:  A 
Comparison  Across  Age  Groups," 
Journal  of  the  American  Geriatric 
Society,  42(1),  pgs.  39-44,  January 
1994).  In  this  population,  presence  of  a 
healthy  and  caring  spouse,  bladder  and 
bowel  continence,  and  abiUty  to  feed 
oneself  have  predicted  better  outcomes 
(Reddy,  M.  and  Reddy,  V.,  "After  a 
Stroke:  Strategies  to  Restore  Function 
and  Prevent  Comphcations,"  Geriatrics, 
52(9).  pgs.  59-62,  September  1997. 

Prevention  of  stroke  recurrence  is 
increasingly  a  goal  of  medical 
rehabilitation  stroke  treatment  programs 
(Gorelick.  P..  "Stroke  Prevention," 
Archives  of  Neurology,  52(4).  pgs.  347- 
355,  April  1995).  Prevention  methods 
include  teaching  individuals  to  monitor 
their  blood  pressure,  raising  awareness 
of  the  importance  of  nutrition  and 
exercise,  and  educating  family  members 
about  stroke. 

Medical  research  shows  promise  for 
dramatically  improving  the  diagnosis 
and  treatment  of  stroke  in  acute  care 
settings.  New  drug  therapies  may 
significantly  hmit  the  impact  of  the 
initial  stroke.  Better  diagnostic  tools, 
such  as  using  magnetic  resonance 
imaging  (MRI)  to  determine  stroke  tyj)e, 
size,  and  location,  will  result  in  earher 
diagnosis  and  treatment  (Centofanti.  M., 
"Fighting  Back  Against  Brain  Attack," 
Johns  Hopkins  Magazine,  pgs.  18-24, 
November  1997).  "ftie  consequences  of 
improved  initial  stroke  treatment  for 
rehabihtation  treatment  and  service 
delivery  mechanisms  are  imknown. 

Changes  in  financing  and  service 
dehvery  models  of  stroke  rehabihtation 
have  created  different  rehabihtation 
treatment  setting  options  for  stroke 
patients.  Increasingly  stroke  patients  are 
receiving  rehabilitation  in  post-acute 
service  settings  (e.g.,  nursing-home 
based  rehabihtation  programs).  As  a 
consequence  of  these  changes,  there  are 
questions  about  the  impact  on  outcomes 
of  stroke  patients.  For  instance,  how 
does  treatment  intensity  vary  across 
settings;  does  treatment  intensity  affect 
outcomes  across  settings;  do  population 
characteristics  differ  across  settings? 
Initial  research  indicates  that  outcomes 
may  not  differ  dramatically  when 
comparing  acute  to  post-acute 
rehabihtation  settings  (Cramer  A.,  et  al., 
"Outcomes  and  Costs  After  Hip  Fractvu* 
and  Stroke — A  Comparison  of 
Rehabihtation  Settings."  JAMA,  Vol. 
277,  pgs.  396-404, 1997);  however, 
knowledge  about  long-term  outcomes  of 
treatment  in  these  different  settings  is 
still  inconclusive. 
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Another  development  afiiacting  stroke 
rehabilitation  is  implementation  of 
practice  guidelines.  In  1996,  the  Agency 
for  Health  Care  Policy  and  Research 
published  stroke  treatment  guidelines 
(Post-Stroke  RehabiUtation:  A  Quick 
Refisrence  Guide  for  Clinicians,  Pub.  95- 
0663, 1996).  These  guidelines  aim  to 
minimize  variation  in  treatment  across 
acute  care  and  rehabilitation  settings 
(Ringel.  S.  and  Hughes,  R.,  "Evidence- 
baaed  Medicine,  Critical  Pathways, 
Practice  Guidelines,  and  Managed  Care. 
Reflections  on  the  Prevention  and  Care 
of  Stroke,"  Archives  of  Neiuology, 
53(9),  pgs.  867-871, 1996).  The  rate  of 
adoption  of  these  guidelines  and  their 
impact  on  rehabilitation  service  and 
outcomes  is  not  yet  known. 

The  Secretary  proposes  to  establish  an 
RRTC  for  Stroke  Rehabilitation  to 
develop  and  evaluate  rehabilitation 
approaches  to  improve  stroke 
rehabilitation  treatment  for  all  patients. 
The  RRTC  shall: 

(1)  Identify,  develop,  and  evaluate 
rehabilitation  techniques  to  improve 
outcomes  for  all  stroke  patients,  giving 
specific  emphases  to  rehabilitation 
needs  of  older  and  yoimger  patient 
groups  and  to  methods  that  incorporate 
cognition  in  the  treatment  protocols; 

(2)  Develop  and  evaluate  standard 
aerolHC  exercise  protocols;  and 

(3)  Identify  and  evaluate  methods  to 
identify  and  treat  depression  and  other 
psychological  problems  associated  with 
stroke; 

(4)  Determine  the  effectiveness  of 
stroke  prevention  education  provided  in 
medical  rehabiUtation  settings; 

(5)  Evaluate  the  impact  of  changes  in 
diagnosis  and  medical  treatment  of 
stroke  on  rehabilitation  needs; 

(6)  Evaluate  long-range  outcomes  for 
stroke  rehabilitation  across  different 
treatment  settings; 

(7)  Evaluate  the  impact  of  stroke 
practice  guidelines  on  delivery  and 
outcomes  of  rehabiUtation  services. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must: 

•  Collaborate  with  RRTCs  on  Health 
Care  for  Individuals  with  Disabilities — 
Issues  in  Managed  Health  Care,  and 
Agii^  with  a  Disability;  and 

•  Coordinate  with  stroke  activities 
sponsored  by  the  National  Center  for 
Medical  Rehabilitation  Research  and  the 
National  Institute  on  Neurological 
Disorders  and  Stroke. 

Rehabilitation  Engineering  Research 
Centers 

The  authority  for  RERCs  is  contained 
in  section  204(b)(3)  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C. 
762(b)(3)).  The  Secretary  may  make 
awards  for  up  to  60  months  through 


grants  or  oooperative  agreements  to 
public  and  private  agencies  and 
organizations,  including  institutions  of 
higher  education,  Indian  tribes,  and 
tribal  organizations,  to  conduct 
research,  demonstration,  and  training 
activities  regarding  rehabilitation 
technology  in  order  to  enhance 
opportimities  for  meeting  the  needs  of, 
and  addressing  the  barriers  confronted 
by,  individuals  with  disabilities  in  all 
aspects  of  their  lives.  An  RERC  must  be 
operated  by  or  in  collaboration  with  an 
institution  of  higher  education  or  a 
nonprofit  organization. 

Description  of  Rehabilitation 
Engineering  Research  Centers 

RERCs  carry  out  research  or 
demonstration  activities  by 

(a)  Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  (1)  solve 
rehabilitation  problems  and  remove 
environmental  barriers,  and  (2)  study 
new  or  emerging  technologies,  products, 
or  environments; 

(b)  Demonstrating  and  disseminating 
(1)  innovative  models  for  the  delivery  of 
cost-effective  rehabilitation  technology 
services  to  rural  and  urban  areas,  and  (2) 
other  scientific  research  to  assist  in 
meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabilities;  or 

(c)  Facilitating  service  delivery 
systems  change  through  (1)  the 
development,  evaluation,  and 
dissemination  of  consumer-responsive 
and  individual  and  family-centered 
iimovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of  innovative 
cost-effective  rehabilitation  technology 
services,  and  (2)  other  scientific 
research  to  assist  in  meeting  the 
employment  and  independent  needs  of 
individuals  with  severe  disabilities. 

Each  RERC  must  provide  training 
opportimities  to  individuals,  including 
individuals  with  disabilities,  to  become 
researchers  of  rehabilitation  technology 
and  practitioners  of  rehabilitation 
technology  in  conjimction  with 
institutions  of  higher  education  and 
nonprofit  organizations. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RERC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 


CFR  75.253(a],  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

Proposed  General  RERC  Requirements 

The  Secretary  proposes  that  the 
following  requirements  apply  to  these 
RERCs  pursuant  to  these  absolute 
priorities  imless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
proposed  requirements  will  be  assessed 
using  applicable  selection  criteria  in  the 
peer  review  process.  The  Secretary  is 
interested  in  receiving  comments  on 
these  proposed  requirements: 

The  R^C  must  have  the  capability  to 
design,  build,  and  test  prototype  devices 
and  assist  in  the  transfer  of  successful 
solutions  to  relevant  production  and 
service  delivery  settings.  The  RERC 
must  evaluate  the  efficacy  and  safety  of 
its  new  products,  instrumentation,  or 
assistive  devices. 

The  RERC  must  disseminate  research 
results  and  other  knowledge  gained 
fit)m  the  Center's  research  and 
development  activities  to  persons  with 
disabilities,  their  representatives, 
disability  organizations,  businesses, 
manufactiu^iB,  professional  journals, 
service  providers,  and  other  interested 
parties. 

The  RERC  must  develop  and  carry  out 
utilization  activities  to  successfully 
transfer  all  new  and  improved 
technologies  developed  by  the  RERC  to 
the  marketplace. 

The  RERC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planidng  and 
implementing  its  researdi, 
development,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

The  RERC  must  conduct  a  state-of- 
the-sdence  conference  in  the  third  year 
of  the  grant  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference  in  the  fourth 
year  of  the  grant. 

Priorities      | 

Under  34  CFR  75.105(c)(3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priorities.  The  Secretary 
proposes  to  fund  imder  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities. 

Proposed  Priority  4:  Prosthetics  and 
Orthotics 

Background 

Prosthetic  limbs  (also  called  artificial 
or  replacement  limbs)  perform  functions 
previously  performed  by  lost,  absent,  or 
portions  of  limbs.  Orthoses  (also  called 
braces  or  anatomical  technology 
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devices)  are  devices  applied  to  limbs  or 
other  parts  of  the  body  that  have  either 
lost  or  impaired  function  to  compensate 
for  certain  diffiarences  in  anatomical 
shape  or  size,  muscle  weakness  or 
paralysis.  Appropriately  fitted 
prosthetic  and  orthotic  (P&O)  devices 
improve  functional  abilities  for  work 
andADL. 

The  National  Health  Interview  Survey 
of  1992  reported  a  prevalence  in  the 
United  States  of  102,000  individuals 
with  upper  extremity  loss  or  absence, 
and  256,000  individiials  with  lower 
extianity  loss  or  absence  (LaPlante,  M. 
and  Carlson,  D.,  "Disability  in  the 
United  States:  Prevalence  and  Causes, 
1992"  Disability  Statistics  Report  No.  7, 
NIDRR,  pg.  29, 1996).  The  majority  of 
these  individuals  use  or  need  prosthetic 
limbs.  It  is  more  difficult  to  estimate  the 
prevalence  of  individuals  who  use  or 
need  orthotic  devices  because  orthoses 
are  used  in  a  wide  variety  of  disabilities, 
and  imlike  loss  or  absence  of  a  limb, 
have  not  historically  been  a  specific 
category  in  national  surveys.  However, 
the  Naticmal  Health  Interview  Siirvey  on 
Assistive  Devices  (NHIS-AD)  of  1990 
reported  that  3,514,000  individuals  in 
the  United  States  used  anatomical 
technology  devices,  categorized  as 
braces  for  either  the  leg,  foot,  arm.  hand, 
neck,  back  or  other  (L^lante,  M.  P.,  et 
al.,  "Assistive  Technology  Devices  and 
Home  AcoessibiUty  Features: 
Prevalence,  Payment,  Need,  and 
Trends,"  Advance  Data  from  Vital  and 
Health  Statistics,  National  Center  for 
Health  Statistics,  No.  217,  pg.  6, 1992). 

According  to  the  Institute  of 
Medicine,  there  is  a  lack  of  a  complete 
and  widely  accepted  base  of  scientific 
and  engineering  data  to  support  the 
process  of  individuals  obtaining  the 
optimum  device  for  their  particular 
need.  The  lack  of  an  efiiactive  scientific 
and  theoretical  foundation  for  human 
gait  inhibits  the  engineering  design  of 
technology  to  aid  ambulation.  More 
work  is  also  needed  in  research  and 
development  directed  to  the  problems  of 
arm  and  hand  replacement  (Enabling 
America:  Assessing  the  Role  of 
Rehabilitation  Science  and  Engineering. 
Institute  of  Medicine  Report,  pgs.  111- 
117. 1997). 

The  enormous  diversity  of  P&O 
devices  to  address  many  different 
muscular,  neuromuscular,  and  skeletal 
issues,  adds  to  the  complexity  of  this 
field  and  supports  the  need  fbr 
quantitative  docmnentation  to  improve 
the  process  by  which  individuals  obtain 
the  most  appropriate  P&O  device  for 
their  need  (Esquenazi,  A.  and  Meier,  R. 
H.,  "Rehabilitation  in  Limb  Deficiency. 
4.  Limb  Amputation,"  Archives  of 
Physical  Medicine  and  Rehabilitation, 


Vol.  77,  pgs.  S18-S28, 1996).  For 
example,  there  are  apiHtudmately  100 
commercially  availwle  prosthetic  biees 
capable  of  being  used  in  transfamoral 
prostheses  (Midiael,  J.  W..  "Prosthetic 
Knee  Mechanisms."  Physical  Medicine 
and  Rehabilitation:  State  of  the  Art 
Reviews.  Vol.  8,  pgs.  147-164. 1994). 
making  it  difficult  to  evaluate  all 
possible  options.  The  trend  in  health 
care  toward  evidence-based  decision 
making  will  require  the  collection  and 
analysis  of  data  that  may  not  have 
occuned  in  the  past  (Guyatt.  G..  et  al., 
"Evidence-Based  Medicine:  A  New 
Approach  to  Teaching  the  Practice  of 
Medicine."  JAMA.  Vol.  268.  pgs.  2420- 
2425. 1992). 

Evaluations  will  play  a  key  role  in 
shaping  the  services  available  in  the 
future  (Hailey,  D.  M,  "Orthoses  and 
Prostheses,"  International  Journal  of 
Technology  Assessment  in  Health  Care, 
Vol.  11,  pgs.  214-234, 1995).  As  more 
quantitative  measurements  ue  being 
made  at  the  individual  level  with 
respect  to  device  selection,  there  is  a 
nemi  to  collect  data  on  use  of  devices  by 
individuals  in  a  imifbrm  format  for 
archival  reference  and  research 
purposes.  A  database  that  could  be  used 
to  evaluate  the  outcomes  of  individuals 
using  P&O  devices  does  not  exist.  Such 
a  database  might  indude,  but  would  not 
be  limited  to:  technical  specifications 
and  details  of  the  device;  appropriate 
performance  and  outcome  measures; 
relevant  anthropometric  measurements 
of  the  wearer;  appropriate  medical  and 
demographic  data,  and  payment 
information. 

The  increased  attention  to  prosthetic 
technology  in  developing  nations  (Day, 
H.  J.  B..  "A  Review  of  the  Consensus 
Conference  on  Appropriate  Prosthetic 
Technology  in  Developing  Countries," 
Prosthetics  and  Orthotics  International, 
Vol.  20.  pgs.  15-23, 1996)  along  with 
the  advanced  state  of  sdenoe  in  many 
European  nations,  provides  opportunity 
and  impetus  for  the  development  of 
international  standards  in  P&O.  In 
addition,  increased  international 
exchanges  of  both  information  and 
technology,  as  a  resiilt  of  comparative 
worifw.  are  highly  likely  to  be  beneficial 
to  both  the  United  States  and  other 
countries. 

Proposed  Priority  4 

The  Secretary  proposes  to  establish  an 
RERC  on  Prosthetics  and  Orthotics  to 
strengthen  and  expand  the  scientific 
and  engineering  basis  fbr  the  field,  and 
develop  new  ways  to  use  information 
technology  that  will  ultimately  result  in 
dehvery  of  improved  service  to 
individuals  who  can  benefit  from 


prosthetic  and  orthotic  devices.  The 
RERC  shall: 

(1)  Increase  the  understanding  of  the 
scientific  and  engineering  principles  for 
human  locomotion,  reacting, 
prehension,  and  manipulation,  and 
incorporate  these  principles  into  the 
design  of  P&O  devices; 

(2)  Develop  and  evaluate  a  prototype 
computer-based  system  to  select  the 
most  appropriate  P&O  device  (or 
combination  of  devices),  and  fit  the 
device  to  an  individxial; 

(3)  Develop  a  prototype  database  of 
individuals  using  P&O  devices  in 
collaboration  with  industry  including, 
but  not  limited  to,  technical  details  of 
the  device,  appropriate  perfbnnance  and 
outcome  measures,  relevant 
anthropometric  measurements  of  the 
wearer,  appropriate  medical  and 
demographic  data,  and  cost  and 
payment  information;  and 

(4)  Maintain  an  international 
exchange  of  scientific  information  and 
participate  in  the  development  of 
international  standards. 

In  carrying  out  these  purposes,  the 
RERC  must  coordinate  on  activities  of 
mutual  interest  %vith  the  RERC  on  Land 
Mines. 

Proposed  Priority  5:  Wheeled  Mobility 

Background 

Approximately  1.4  million  Americans 
use  a  wheelchair  as  their  primary  source 
of  mobility  (Kraus.  L..  et  al.,  Chartbook 
on  DisabiUty  iifthe  United  States, 
InfoUse,  Beri^eley,  CA,  1996),  including 
approximately  600,000  Americans  who 
Uve  in  skilled  nursing  facilities  and  are 
over  the  age  of  65  (Shaw,  G.  and  Taylor. 
S.  J..  "A  Survey  of  Wheelchair  Seating 
Problems  of  the  InstitutionaUzed 
Elderly,"  Assistive  Technology,  Vol.  3, 
RESNA  Press,  pgs.  5-10, 1991).  The 
number  of  Americans  who  use 
wheelchairs  nearly  doubled  between 
1960  and  1990  while  the  general 
population  increased  by  13  percent 
during  that  same  period  (LaPlante, 
M.  P.,  rt  a].,  "Assistive  Technology 
Devices  and  Home  Accessibility 
Features:  Prevalence,  Payment.  Need, 
and  Trrads,"  Advance  Data  from  Vital 
and  Health  Statistics,  No.  217,  U.S. 
Department  of  Health  and  Himian 
Services,  September,  1992).  The  niunber 
of  wheelchair  usere  increases  as  a 
population  ages  (Ohlin,  P.,  et  al., 
"Technology  Assisting  Disabled  and  the 
Older  People  in  Europe,"  The  Swedish 
Handicap  Institute,  Stockholm.  1995). 
As  the  American  population  continues 
to  grow  older,  the  nimiberr  of  individuals 
who  will  require  the  use  of  a  wheelchair 
for  mobiUty  is  expected  to  increase. 
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Wheelchairs  and  wheelchair  seating 
systems  have  dramatically  improved 
over  the  past  decade  due  in  part  to 
advances  in  Ughtweight,  high-strength 
materials,  improved  mechanical 
designs,  and  improved  microprocessor 
control  technologies,  and  more  efficient 
drive  train  systems  for  powered  chairs. 
There  are  virtually  himdreds  of  options 
available  to  wheelchair  users  (e.g.,  frame 
sizes  and  designs,  castors,  hand  rims, 
seat  sizes,  and  seat  backs).  Selecting  the 
appropriate  options  when  either 
prescribing  or  purchasing  a  wheelchair 
or  wheelchair  seating  system  can  be 
complicated  and  difficult  for  therapists 
and  consumers. 

Individuals  who  use  powered 
wheelchairs  often  rely  on  external 
devices  (e.g.,  ventilators,  augmentative 
communication  devices,  and 
environmental  control  systems)  for 
respiratory  support  or  to  help  them 
function  diuing  the  day.  Improvements 
in  electronic  technologies  have  led  to 
the  development  of  sophisticated 
wheelchair  controllers  with  built-in 
flexibility  and  adjustability.  Typical 
controllers  are  based  on 
microcomputers  and  allow  for  the 
adjustment  of  parameters  (e.g., 
acceleration  and  deceleration  control, 
speed  control,  and  tremor  dampening) 
to  improve  the  user's  ability  to  control 
the  wheelchair  safely  (Cook,  A.  M.  and 
Hussey,  S.  M.,  Assistive  Technologies: 
Principles  and  Practice,  pg.  549, 1995). 
These  controllers  are  also  capable  of 
directly  controlling  extesnal  devices. 
Mcst  external  devices  are  made  by 
companies  other  than  wheelchair 
manufacturers.  As  a  result, 
compatibility  between  external  devices 
and  powered  wheelchairs  is  often 
problematic. 

Wheelchairs  and  wheelchair  seating 
systems  combine  to  provide  mobility, 
pressure  relief,  postural  support, 
deformity  management,  and  increased 
comfort,  function  and  tolerance 
(Hobson,  D.  A..  "Seating  and  Mobility 
for  the  Severely  EHsabled," 
Rehabilitation  Engineering,  pgs.  193- 
252, 1990).  Most  wheelchair  users  are 
candidates  for  seating  and  positioning 
interventions.  Typical  seating  systems 
statically  control  an  individual's  posture 
by  constraining  the  individual  to  a  fixed 
position  using  modular  or  custom  fit 
devices  and  systems  such  as  foam 
wedges,  hand-shaped  foams,  "foam-in- 
place,"  vacuum  consolidation,  and 
CAD-CAM  (Cook,  A.  M.  and  Hussey, 
S.  M.,  op.  cit.,  pgs.  237-239).  For 
individuals  who  have  a  high  degree  of 
muscle  tone  or  spasticity,  staying  in  a 
fixed  position  can  be  uncomfortable  and 
cause  pressure  sores.  An  alternative  to 
static  seating  is  dynamic  seating.  A 


recent  case  study  in  this  area  of  research 
looked  at  the  benefits  of  a  dynamic 
seating  system  for  an  adolescent  with 
cerebral  palsy  with  a  high  degree  of 
extensor  tone.  This  system  allowed  the 
individual  to  extend  diuing  spasms, 
then  returned  the  individual  to  a 
functional  seating  posture  upon 
relaxation  resulting  in  a  reduction  of 
generalized  tone  and  improved  posture 
(Ault,  H.  K.,  et  al.,  "Design  of  a  Dynamic 
Seating  System  for  Clients  with 
Extensor  Spasms,"  Proceedings  of  the 
RESNA  1997  Annual  Conference,  pgs. 
187-189, 1997). 

Pressure  relief  is  critical  for 
individuals  who  have  little  or  no 
sensation  in  weight  bearing  areas,  such 
as  persons  with  spinal  cord  injury  and 
some  elderly,  or  those  who  are  unable 
to  shiit  their  weight  to  relieve  pressure 
(Bergen,  A.,  et  al..  Positioning  for 
Function:  Wheelchairs  and  Other 
Assistive  Technologies,  pg.  4. 1990). 
Without  pro{>er  pressure  relief, 
individuals  are  prone  to  develop 
pressvire  sores  (decubitus  ulcers)  that 
can  result  in  tremendous  costs  for 
treatment  and  in  time  lost  &om  work 
(Ditimno,  J.  F.,  Jr.  and  Formal,  C.  S., 
"Chronic  Spinal  Cord  Injury,"  New 
England  Journal  of  Medicine,  Vol.  330, 
pgs.  550-556, 1994).  The  incidence  for 
pressure  sores  has  remained  fairly  static 
(Stover,  S.  L.,  et  al..  Spinal  Cord  Injury: 
Clinical  Outcomes  from  the  Model 
Systems,  pgs.  109-113. 1995).  There  are 
mtmy  factors  that  contribute  to  the 
development  of  pressiure  sores.  External 
forces  (i.e.,  tension,  compression,  and 
shear]  applied  to  localized  areas  are  the 
primary  causes  of  pressure  sores.  Other 
factors  affecting  pressure  sore 
development  include,  but  are  not 
limited  to.  stress,  friction,  body  size, 
posture,  nutrition,  age,  blood 
circulation,  and  the  microclimate 
between  one's  body  and  the  seating 
surface  (Cook,  A.  M.  and  Hussey,  S.  M., 
op.  cit.,  pgs.  282-285).  Understanding 
the  interactions  between  these  factors  is 
paramount  to  improving  seating  and 
positioning  systems. 

Decisions  made  during  seating 
evaluations  are  often  subjective  in 
nature  and  are  based  upon  observational 
analyses  and  past  experience  of  the 
therapists  involved.  There  are  over  300 
commercially  available  cushions  on  the 
market  (HyperABLEDATA,  1997),  as 
well  as  a  myriad  of  wheelchair  options. 
Understanding  these  options  and 
knowing  when  to  use  them  is  difficult 
for  therapists  and  consumers.  Voluntary 
performance  standards  for  seating  and 
clinical  measurement  devices  would 
allow  for  objective  comparison  of 
products  based  upon  standardized  test 
results  from  each  manufacturer. 


A  niunber  of  outcome  measurement 
tools  may  be  used  to  measure  functional 
outcomes  of  individuals  diuing  the 
rehabilitation  process.  However,  many 
of  these  tools  do  not  consider  assistive 
technology  interventions,  including 
seating  and  mobility,  when  rating  an 
individual's  overall  performance. 

For  example,  in  oraer  to  get  a 
maximum  score  using  the  Functional 
Independence  Measure,  the  individual 
cannot  rely  on  assistive  technology; 
thereby  implying  that  a  person  cannot 
be  totally  functionally  independent  if  he 
or  she  uses  assistive  technology  devices 
(Scherer,  M.  J.  and  Galvin,  J.  C,  "An 
Outcomes  Perspective  of  QuaUty 
Pathways  to  the  Most  Appropriate 
Technology,"  Evaluating,  Selecting,  and 
Using  Appropriate  Assistive 
Technology,  pg.  21, 1996).  A  number  of 
clinical  measurement  devices  (e.g., 
pressure  monitoring  devices,  and 
seating  simulators)  may  be  used  in 
seating  and  mobility  clinic 
environments,  however,  they  do  not 
systematically  measure  and  record 
outcomes  of  wheelchair  and  seating 
interventions. 

Proposed  Priority  5 

The  Secretary  proposes  to  establish  an 
RERC  on  Wheeled  Mobility  to  improve 
the  efficiency  and  selection  of 
wheelchairs  and  wheelchair  seating 
systems  and  investigate  new  seating 
system  strategies  including  dynamic 
seating  systems  and  pressure  sore 
prevention.  The  RERC  shall: 

(1)  Develop  and  evaluate  strategies 
that  can  be  used  to  aid  therapists  and 
consumers  in  making  informed 
decisions  when  prescribing  or 
purchasing  new  wheelchairs  and 
wheelchair  seating  systems; 

(2)  Devel(^  and  evaluate  strategies  in 
collaboration  with  industry  to  promote 
the  integration  of  external  devices  with 
powered  wheelchairs  and  ensuring  their 
compatibility  and  usability; 

(3J  Invest^ate  the  viability  of 
dynamic  seating  systems; 

(4)  Investigate  the  factors  that 
contribute  to  the  development  of 
pressure  sores  and  develop  and  evaluate 
tools,  devices  and  strategies  to  prevent 
them  from  occurring; 

(5)  Investigate  the  use  of  voluntary 
performance  standards  for  wheelchair 
seating  devices  and  clinical 
measurement  devices  and,  if 
appropriate,  develop  in  collaboration 
with  industry  strategies  to  facilitate  the 
implementation  of  those  standards;  and 

(6)  Develop  and  evaluate  outcome 
measurement  tools  for  quantifying 
seating  clinic  intervention  results. 

In  carrying  out  the  purposes  of  the 
priority,  the  RERC  must  coordinate  on 
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activities  of  mutual  Lnteiest  with  all  the 
RRTCs  addressing  Spinal  Cord  Injury 
and  the  RRTC  on  Aging  with  a 
Disability. 

Proposed  Priority  6:  Technology 
Transfer 

Backgroimd 

Technology  transfer  is  a  means  of 
capitalizing  on  and  increasing  the  value 
of  an  initial  investment  in  reMarch  of  a 
particular  technology  through  new 
applications.  Technology  transfar  also 
involves  moving  conceptualizations  and 
new  inventions  from  a  potential 
application  into  a  worldng  prototype 
and,  ultimately,  into  a  commarcial 
product  There  has  been  an  increased 
interest  in  developing  assistive 
technology  in  recent  years.  Basic 
research  has  yielded  innovations 
developed  with  the  disabihty 
population  in  mind  and  more  generic 
applied  researdi  has  resulted  in  new 
ways  to  transfer  existing  technologies 
initially  developed  for  difierent 
purposes  into  assistive  technology 
products.  In  addition,  there  are  an 
increasing  number  of  entrepreneurs  and 
inventors  developing  devices 
specifically  for  persons  with  disabilities. 

Approximately  13  million  people 
with  disabilities  use  assistive 
technology  devices  to  assist  them  with 
major  life  activities  (Kraus,  L.,etal., 
ChardxMk  on  OisabiUty  in  the  United 
States,  InfoUse,  Bericeley,  CA,  1996). 
Understanding  the  functional  needs  of 
persons  with  disabilities,  translating 
those  needs  into  technical  solutions, 
identifying  the  markets  and  determining 
which  technologies  may  be  successfully 
transferred  into  usable  assistive 
technology  products  is  critical  to  the 
technology  transfer  process  (Spaepen, 
A. J.,  "Technology  Transfer  and  Service 
Delivery  in  RehabiUtation  Technology," 
Journal  of  Rehabilitation  Sciences,  Vol. 
4,  pgs.  84-87, 1991).  The  assistive 
tedmology  market  is  expected  to  grow 
dramatically  over  the  next  two  decades 
as  the  American  population  ages  and  as 
the  survival  rate  of  accident  victims 
continues  to  climb  (Federal  Laboratory 
Consortiimi,  "Federal  Laboratory 
Technologies  Enable  the  Disabled," 
Technology  Transfer  Business,  Vol.  4, 
pg.  11, 1997). 

There  are  models  of  technology 
transfer  that  are  routinely  utilized  by 
government,  small  businesses,  nonprofit 
organizations,  imiversities  and  industry 
(Rouse,  D.,  "Technology  Identification 
and  Partnership  Development," 
Research  Triangle  Institute,  1997). 
These  models  assume  a  market  that  is 
identifiable  and  definable,  somewhat 
homogeneous,  visible,  and  well- 


financed.  Transferring  promising 
technologies  and  new  inventions  to  the 
assistive  technology  arraa  presents 
imique  challenges.  Devices  that  either 
have  the  potential  for  use  by  persons 
with  disabilities,  or  were  invented  for 
consumers  with  disabilities  often  are 
not  successfully  commercialized 
because  of  the  Limited  number  of 
potential  users  or  the  developer's 
inexperience  and  limited  imderstanding 
of  disabilities  and  the  assistive 
technology  mari^etplace  (Gilden,  D., 
"Moving  from  Naive  to  Knowledgeable 
on  the  Road  to  Technology  Transfer," 
Technology  and  Disability,  VoL  7,  pgs. 
115-125, 1997). 

Frequently,  inventions  and  prototypes 
of  devices  require  considerable 
engineering,  modification  and  redesign. 
The  vast  majority  of  assistive  technoto^ 
comi)anie8  are  very  small  and  have 
limited  access  to  Imowledge,  resources, 
maricets,  funds,  skills  and  finance 
(Swanson,  D.,  "Determining  the 
Government's  Responsibilities  in 
Technology,"  Journal  of  Technology 
Transfiv,  VoL  20  (2),  pgs.  3-4, 1995). 
Companies  and  entrepreneurs  interested 
in  transferring  inventions  and  existing 
technologies  into  new  products  for 
persons  with  disabilities  require 
technical  assistance  to  make  soimd  and 
profitable  decisions  and  to  do  a  better 
job  of  analyzing  the  viability  of  potential 
products. 

Proper  screening  of  devices  is  critical 
to  the  assistive  technology  transfar 
process  and  reouires  a  feasibiUty  study 
to  be  performed  ftv  each  device  prior  to 
any  significant  investment  of  time  and 
financial  resources.  Typical  questions  to 
ask  include:  Does  the  device  already 
exist  in  some  other  form?  Do  consiuners 
have  alternate  and  satisfactory  ways  to 
perform  the  same  function  that  would 
negate  the  need  for  another  device? 
Would  the  reqviired  investment  justify 
the  development  of  the  new  device?  Is 
the  market  too  small?  Are  consimiers 
interested  in  using  the  device?  (Newroe, 
B.N.  and  Oskardottir,  A.Y.. 
"Identification  and  Networking  of 
Assistive  Technology-Related  Transfer 
Resources  Through  the  Consiuner 
Assistive  Technology  Network 
(CATN),"  Technology  and  Disability, 
Vol.  7,  pgs.  31-45. 1997). 

Assistive  technology  evaluation 
involves  activities  beyond  the  initial 
screening  of  new  products  and 
innovations.  It  is  important  to  identify 
and  include  all  other  stakeholders  in  the 
evaluation  process  including,  but  not 
limited  to,  technology  experts, 
engineers,  developers,  manii&cturers, 
corporations,  community  organizations, 
providers  and  potential  purdiasers.  In 
addition  to  evaluation  studies,  it  is 


necessary  to  provide  an  estimate  of  the 
resources  required  and  of  the  product's 
readiness  for  oommercializatian  in  order 
to  attract  a  developer  armanuiscturar. 
Safisty,  reliabihty,  cost,  customer 
satisfaction  and  durability  must  also  be 
measured  (Sberedos,  S.,  et  al.,  "The 
Department  of  Veterans  Affairs 
Rehabilitation  Research  and 
Development  Service's  Technology 
Process,"  Technology  and  Disabihty, 
VoL  7,  pgs.  25-30. 1997). 

Most  assistive  technology  devices  are 
considered  orphan  products  (devices 
used  by  very  small  populations  and 
having  limited  market  appeal).  In 
anticipation  of  a  products'  low  volume 
and  unproren  market  demand,  potential 
manufacturers  and  suppHers  must  be 
ofiisred  a  well  researched  device 
prospectus  that  will  act  as  an  incentive 
for  production.  Products  incorporating 
the  principles  of  universal  design  are 
developed  with  built-in  flexibility  so 
they  are  iisable  by  all  people,  regardless 
of  age  and  abiUty,  at  no  additioiul  cost 
(Mace,  R.,  et  al.,  "Accessible 
Environments:  Toward  Universal 
Design,"  Design  Interventitms:  Toward 
Universal  Design,  pg.  156. 1991).  The 
evaluation  phase  should  include  an 
assessment  of  whether  a  product  may 
have  universal  application,  ther^y 
increasing  its  marketability. 

Proposed  Priority  6 

The  Secretary  proposes  to  establish  an 
RERC  on  technology  transfw  to  fadhtate 
and  improve  the  process  of  moving  new. 
useful  and  better  assistive  technology 
inventions  and  apphcations  of  existing 
technologies  fixim  the  prototype  phase 
to  the  maiiietplece  to  benefit  persons 
with  disabilities.  The  RERC  shall: 

(1)  Identify  and  evaluate  models  of 
technology  transfer  that  are  applicable 
to  assistive  technology; 

(2)  Identify  the  needs  and  provide 
technical  assistance,  including 
engineering  design  and  support,  to 
inventors,  entrepreneurs,  small 
companies,  research  laboratories,  and 
industry  and  university  labs  to  facihtate 
the  transfer  of  assistive  technology  with 
particular  emphasis  on  orphan 
products; 

(3)  Develop  and  implement 
methodologies  to  screen  promising 
assistive  technology  and  to  evaluate  the 
potential  for  commercialization, 
including  an  assessment  of  principles  of 
universal  design  of  prototypes 
developed  by  individual  inventors, 
small  businesses  and  public  or  private 
research  laboratories  for  use  by  persons 
with  disabiUties;  and 

(4)  Design  and  disseminate  protocols 
for  technical,  user  and  market 
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evaluations  of  promising  inventions  and 
new  uses  for  existing  te^uiologies. 

In  carrying  out  the  purposes  of  the 
priority,  the  RERC  must: 

•  Conduct  activities  in  consultation 
with  industry,  pubUc  and  private 
research  facilities,  small  businesses, 
entrepreneurs,  imiversity-based  research 
laboratories  and  consumers;  and 

•  Provide  technical  assistance  and 
support  to  all  RERC's  on  issues 
pertaining  to  technology  evaluation  and 
transfer. 

Proposed  Priority  7:  Telerehabilitation 

Background 

One  of  the  most  notable  changes  in 
the  nation's  health  care  system  is  a 
dramatic  downward  shift  in  the  average 
length  of  stay  for  patients  admitted  to 
rehabilitation  hospitals.  According  to 
the  National  Spinal  Cord  Injury 
Statistical  Center,  the  average  length  of 
stay  for  patients  admitted  into  the 
Moidel  sen  Care  System  dropped  from 
115  days  in  1974  to  49  days  in  1995 
("Spinal  Cord  Injury:  Facts  and  Figures 
at  a  Glance,"  National  Spinal  Cord 
Injury  Statistical  Center,  University  of 
Alabama  at  Birmingham,  August,  1997). 
Individuals  living  in  rural  areas  may 
have  less  of  an  opportunity  to  continue 
their  rehabilitation  than  do  individuals 
Uving  in  urban  settings  due  to  a  lack  of 
rehabilitation  outpatient  centers  in  rural 
regions.  Given  that  individuals  are  being 
discharged  earUer  in  the  rehabilitation 
process,  there  is  tremendous  need  for 
new  and  innovative  therapeutic  devices 
and  strategies  that  can  be  used  to 
continue  therapy  for  individuals  living 
in  remote  settings  who  may  not  have 
access  to  outpatient  therapy. 

For  more  than  30  years,  clinicians, 
researchers,  and  others  have  been 
investigating  the  use  of  advanced 
telecommunications  and  information 
technologies  to  improve  health  care, 
resulting  in  the  advent  of  telemedicine. 
Telemedicine  has  a  variety  of 
applications  including  patient  care, 
education,  research,  administration  and 
pubUc  health  (Telemedicine:  A  Guide  to 
Assessing  Telecommunications  in 
Health  Care,  Institute  of  Medicine 
Report,  National  Academy  Press,  pg.  16, 
1996).  At  least  10  States  have 
estabUshed  Medicaid  payment 
mechanisms  for  medical  services 
provided  through  telemedicine  (U.S. 
Department  of  Commerce, 
"Telemedicine  Report  to  Congress," 
January  31, 1997).  Technological 
advances  in  medicine,  sensor 
technologies,  telecommimications  and 
information  technologies  provide 
imique  opportunities  for  expanding 
upon  the  field  of  telemedicine  to  further 


develop  the  field  of  telerehabilitation. 
By  using  technology,  telerehabilitation 
enables  rehabilitation  professionals  to 
provide  rehabilitation  services  to 
individuals  when  distance  separates  the 
participants  (Temkin,  A.J.,  et  al, 
"Telerehab:  A  Perspective  of  the  Way 
Technology  is  Going  to  Change  the 
Future  of  Patient  Treatment,"  REHAB 
Management,  pg.  28,  February/March, 
1996).  Telecommunication  and 
information  technologies  used  in 
telemedidne  are  modernizing  medical 
rehabilitation  services  and  are  beginning 
to  be  used  in  other  aspects  of  the 
rehabilitation  process.  For  example, 
ongoing,  experiments  to  provide 
effective  delivery  of  therapeutic 
counseling  from  the  offices  of 
professional  psychologists  to  clients 
physically  located  elsewhere,  using 
modified  video-conferencing 
techniques,  are  under  study  by  the 
American  Psychological  Association 
(Sleek,  S.,  "Providing  Therapy  from  a 
Distance,"  APA  Monitor,  American 
Psychological  Association,  Vol.  28,  No. 
8,  August,  1997). 

Two  very  important  aspects  of 
comprehensive  rehabilitation  are 
education  and  training.  Rehabilitation 
practitioners  work  closely  with 
individuals  and  family  members  to 
enhance  their  functional  abilities,  assist 
them  in  adjusting  to  their  disability 
(Haas,  J.,  "Ethical  Issues  in 
Rehabihtation  Medicine," 
RehabiUtation  Medicine:  IMnciples  and 
Practice,  Second  Edition,  pg.  34. 1993). 
and  lessen  the  Ukelihood  of  secondary 
complications  (Stover,  S.,  et  al..  Spinal 
Cord  Injury:  Clinical  Outcomes  bora  the 
Model  Systems,  pg.  322, 1995). 
Secondary  complications  from  acute 
traiuna,  such  as  spinal  cord  injury, 
stroke,  and  traumatic  brain  injury,  are  a 
leading  cause  for  re-hospitalization.  One 
way  of  reducing  the  likeUhood  of 
contracting  secondary  complications  is 
through  education,  training,  and 
monitoring.  This  can  be  adhieved  using 
portable,  low-cost  communication 
devices  capable  of  providing  video  and 
audio  connection  between 
comprehensive  rehabiUtation  facilities 
and  individuals  living  in  rural 
communities.  Those  devices  can  enable 
individuals  to  communicate  with 
rehabilitation  professionals  while  at 
home  or  in  remote  cUnical  settings,  and 
to  continue  with  the  educational  and 
training  components  of  the 
rehabilitation  process.  These  devices 
also  allow  physicians  and  other 
clinicians  to  monitor  the  progress  of 
these  individuals  and  offer  clinical 
diagnoses  and  interventions  when 
appropriate. 
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Traditional  therapeutic  interventions 
include  the  use  of  heat,  cold,  Ught, 
friction,  and  pressiue  to  fadUtate 
healing  and  relieve  pain  in  affiacted 
areas.  Many  of  these  therapy  techniques 
require  costly  equipment  and  can  be 
used  only  by  trained  therapists.  Given 
that  individuals  are  being  discharged 
earUer  in  the  rehabiUtation  process, 
there  is  tremendous  need  for  new, 
iimovative  and  cost-effective 
therapeutic  devices  and  strategies  that 
can  be  used  to  safely  continue  therapy 
for  individuals  living  in  remote  settings 
who  may  not  have  access  to 
comprehensive  outpatient  rehabihtation 
therapy. 

Virtual  reality  is  an  interactive 
computer-baaed  technology  capable  of 
simulating  complex  three-dimensional 
(3-D)  environments.  The  number  of 
virtual  reahty  appUcations  has  risen 
dramatically  over  this  past  decade  and 
includes  fiight  simulators,  3-D  medical 
imaging  technologies,  and 
entertainment  systems  (Hayward,  T., 
Adventures  in  Virtual  Reality,  pgs.  41- 
48, 1993).  Tbe  benefits  of  combining 
virtual  reality  with  rehabihtation 
interventions  are  potentially  extensive. 
Virtual  reahty  technologies  are  being 
used  to  convert  sign  language  into 
speech  and  to  develop  barrier-free 
designs  for  people  with  physical 
disabilities.  Biosensors  that  provide 
qualitative  and  quantitative  data  about 
muscle  activity,  pressure  and 
movements  are  ^so  capable  of  being 
integrated  into  virtual  reaUty  systems 
for  use  in  rehabihtation. 

Proposed  Priority  7 

The  Secretary  proposes  to  establish  an 
RERC  on  telerehabilitation  to  identify 
and  develop  technologies  capable  of 
supporting  rehabiUtation  services  for 
individuals  who  do  not  have  access  to 
comprehensive  outpatient  rehabilitation 
services.  The  RERC  shall: 

(1)  Identify  and  evaluate 
commimication  systems  capable  of 
connecting  comprehensive 
rehabiUtation  faciUties  with  therapists, 
individuals  and  family  members  living 
in  remote  settings  to  provide  ongoing 
rehabilitation  education  and  training 
services; 

(2)  Develop  and  evaluate  monitoring 
and  diagnostic  tools  that  can  be  used  in 
the  provision  of  rehabiUtation  services 
throu^  teleiehabiUtation; 

(3)  Develop  and  evaluate  strategies 
and  devices  to  provide  and  monitor 
therapeutic  interventions  in  remote 
settings;  and 

(4)  mvestigate  the  use  of  virtual 
reality  in  rehabilitation  including,  but 
not  limited  to,  education,  monitoring, 
diagnosing,  and  therapy. 
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In  canying  out  the  purposes  of  the 
priority,  the  RERC  must  coordinate  on 
activities  of  mutual  interest  with  the 
RERCs  on  Telecommimications  and 
Information  Technologies  Access  and 
the  RRTC  on  Rural  Rehabihtation 
Services. 

Electronic  Access  to  This  Dociunent 

Anyone  may  view  this  dociunent,  as 
well  as  all  other  Department  of 
Education  documents  pubUshed  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http-7/ocfo.ed.gov/fedreg. 
htm  http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 


of  the  preceding  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
bee  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
dociunents  are  located  imder  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 


Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities.  All 
comments  submitted  in  response  to  this 


notice  will  be  available  for  public 
inspection,  diuing  and  after  the 
comment  period,  in  Room  3424.  Switzer 
Building,  330  C  Street  SW.  Washington. 
D.C.,  between  the  hours  of  9  a.m.  and 
4:30  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  hoUdays. 
Applicable  Program  Regulations:  34 
CFR  Parts  350  and  353.  Program 
Authority:  29  U.S.C.  760-762. 

Dated:  February  25, 1998. 
(Catalog  of  Federal  Domestic  Assistance 
Numbffirs  84.133B,  Rehabilitation  Research 
and  Training  Centers,  and  84.133E 
Rehabilitation  Engineering  Research  Centers) 

Juditfa  E.  Heamanii, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc  98-5379  Filed  3-2-98;  8:45  amj 
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Office  of  Personnel 
Management 

Laboratory  Personnel  Management 
Demonstration  Project;  Department  of  the 
Army,  U.S.  Army  Medical  Research  and 
Materiel  Command,  Fort  Detrick, 
Frederick,  Maryland;  Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Laboratory  Personnel  Management 
Demonstration  Project;  Department  of 
the  Army,  U.S.  Army  Medical  Research 
and  Materiel  Command,  Fort  Detrick, 
Frederick,  Maryland 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  approval  of 

demonstration  project  final  plan. 

SUMMARY:  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1995 
authorizes  the  Secretary  of  Defense, 
with  Office  of  Personnel  Management 
(OPM)  approval,  to  conduct  personnel 
demonstration  projects  at  Department  of 
E)efense  (DoD)  laboratories  designated  as 
Science  and  Technology  Reinvention 
Laboratories.  5  U.S.C.  4703  authorizes 
OPM  to  conduct  demonstration  projects 
that  experiment  with  new  and  different 
personnel  management  concepts  to 
determine  whether  such  changes  in 
personnel  policy  or  procedures  would 
result  in  improved  Federal  personnel 
management. 

DATES:  This  demonstration  project  may 
be  implemented  at  the  U.S.  Army 
Medical  Research  and  Materiel 
Command  (MRMC)  beginning  June  3, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
MRMC:  Carol  Dick,  US  Army  Medical 
Research  and  Materiel  Command. 
ATTN:  MCHD-CP,  810  Schreider  Street, 
Suite  120,  Fort  Detrick,  Maryland 
21702-5000,  phone  301-619-2247. 
OPM:  Fidelma  A.  Donahue,  U.S.  Office 
of  Personnel  Management,  1900  E 
Street.  NW,  Room  7460,  Washington, 
DC  20415,  phone  202-606-1138. 
SUPPLEMENTARY  INFORMATION: 

1.  Overview 

On  March  12,  1997,  [62  FR  11676) 
OPM  published  this  proposed 
demonstration  plan  and  received  125 
comments  (one  letter  had  62  signatures 
and  another  had  35  signatures).  Seven 
individuals  commented  on  the  Federal 
Register  notice  at  the  Public  Hearings. 
These  comments  brought  new  and 
different  perspectives  to  the  attention  of 
those  responsible  for  implementing, 
overseeing,  and  evaluating  the  project. 
The  comments  highlighted  instances  of 
either  miscommunication  and/or 
misunderstanding  of  the  present  system 
as  well  as  the  project  interventions. 
Further,  the  comments  underscored  the 
importance  of  providing  training  to 
employees  and  supervisors  on  the 
demonstration  project.  In  consideration 
of  the  comments  received,  the 
demonstration  project  has  been 


modified  to  remove  the  annual  general 
increase  from  the  performance  pay  pool. 
This  change  required  modification, 
clarification,  and/or  expanded  text  in 
the  plan  to  address  technical  provisions. 
A  summary  of  comments  received, 
along  with  accompanied  responses,  is 
provided  below: 

A.  Pay-for-Performance 

1.  Comment:  There  were  120 
comments  (one  letter  had  62  signatures 
and  another  had  35  signatures)  that 
expressed  concern  over  the  inclusion  of 
the  annual  general  increase  (often 
referred  to  as  "cost-of-living  allowance" 
(COLA)  by  many  commentors)  in  the 
performance  pay  pool.  Several  indicated 
they  believed  it  was  inappropriate  and 
may  be  illegal  to  deny  their  annual 
general  increase,  which  they  believed 
was  provided  to  them  by  Congress  to 
off-set  inflation.  Several  stated  that  the 
annual  general  increase  is  not  tied  to 
performance,  therefore,  it  should  not  be 
included  in  a  pay-for-performance 
experimental  program.  One  commentor 
stated  this  will  be  the  first  time  a 
demonstration  project  wall  include  the 
annual  general  increase  in  its  "merit  pay 
pool,"  and  another  stated  neither  China 
Lake  nor  the  National  Institute  of 
Standards  and  Technology  included  the 
annual  general  increase  in  their 
demonstrations,  and  that  the  China  Lake 
demonstration  had  ended  because  of 
problems  with  the  experimental 
personnel  system.  Several  commentors 
stated  they  were  never  informed  prior  to 
the  proposed  plan  that  the  annual 
general  increase/COLA  would  be  part  of 
the  performance  pay  pool,  while  others 
claimed  they  had  raised  objections  to 
the  annual  general  increase/COLA  being 
part  of  the  performance  pay  pool  prior 
to  the  publication  of  the  Federal 
Register,  yet  their  objections  were 
ignored.  Many  expressed  concern  that 
without  sufficient  safeguards  to  prevent 
favoritism  and  abuse  of  power, 
inclusion  of  the  annual  general  increase 
in  the  performance  pay  pool  will  result 
in  supervisors  denying  increases  to 
employees'  base  pay  and/or  bonuses 
and  will  reduce  teamwork,  i.e.,  pit 
employee  against  employee,  and  destroy 
morale.  One  employee  suggested  that 
because  employees  have  no  control  over 
inflation,  but  do  control  their 
performance,  that  the  awards  budget 
should  be  increased  to  reward 
performance.  Some  commentors, 
however,  did  agree  with  the  pay-for- 
performance  concept. 

Response:  The  comments  on  the 
annual  general  increase  demonstrated 
both  miscommunication  and 
misunderstanding  of  both  the  present 
and  proposed  personnel  systems. 


Briefings  were  provided  to  all 
employees  at  each  subordinate  activity 
which  included  the  fact  that  the 
"annual  general  increase"  would  be 
included  in  the  performance  pay  pool. 
During  the  2^/z  years  of  project 
development  and  design,  many  changes 
occurred.  Periodic  updates  were 
provided  to  the  activity  Commanders 
and  Directors  for  dissemination  to  the 
workforce.  Commentors  believed  the 
term  "annual  general  increase"  was  a 
cost  of  living  allowance.  For 
clarification  purposes,  the  General 
Schedule  (GS)  pay  adjustments 
authorized  uoder  5  U.S.C.  5303  are 
based  on  the  cost  of  labor,  not  the  cost 
of  living.  Pay  adjustments  are  linked  to 
changes  in  the  Employment  Cost  Index 
(ECI).  The  ECU  measures  the  overall  rate 
of  change  in  employer's  compensation 
costs  in  the  private  and  public  sectors, 
excluding  the  Federal  Govenmient.  The 
ECI  does  not  measure  the  cost  of 
consumer  goods  and  services. 
Additionally,  the  Department  of  Navy's 
"China  Lake"  demonstration  project  did 
include  the  annual  general  increase  in 
its  incentive  pay  pool  for  the  purposes 
of  rewarding  employees  based  on 
performance.  This  compensation 
mechanism  was  designed  to  send  a  clear 
message  that  top  performers  are  valued 
in  the  organization.  The  evaluations 
showed  that  a  higher  retention  rate 
among  top  performers  resulted  under 
the  China  Lake  demonstration  project. 
Based  on  its  success,  Congress  made 
permanent  the  China  Lake 
demonstration  project  under  the  same  * 
authority  that  granted  authorization  of 
the  DoD  laboratory  demonstration 
projects.  We  acknowledge  concerns 
expressed  by  employees  and  have 
attempted  to  build  a  number  of  checks 
and  balances  in  the  new  personnel 
system  to  ensure  an  equitably 
administered  program.  The  awards 
program  is  separate  from  pay  for 
performance  and  does  not  impact  the 
performance  pay  pool.  In  light  of  the 
comments  received,  the  annual  general 
increase  was  removed  from  the 
performance  pay  pool.  This  change 
necessitated  modification/revision  in 
various  parts  of  the  plan.  These  changes 
are  in  Section  III.  C  (Pay  for 
Performance  Management  System),  (Pay 
for  Performance),  and  (Performance  Pay 
Increases  and/or  Performance  Bonus). 

2.  Comment:  Two  commentors  were 
concerned  that  any  type  of  performance 
bonus,  rather  than  an  increase  in  base 
pay.  will  have  a  negative  effect  on  their 
retirement  (e.g.,  determination  of  high- 
three  salaries/matching  funds  for  Thrift 
Savings  Plan). 

Response:  Employees  will  have  the 
potential  for  higher  salaries  (base  pay 
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and  performance  bonus)  than  currently 
affoitled  in  the  GS  system,  based  on 
their  performance.  The  demonstration 
proposal  clearly  changes  the  methods  of 
providing  incentives  to  employees, 
including  the  provision  of  individual 
incentive  bonuses  or  pay.  Changing  the 
method  of  determining  base  pay 
increases  does  not  change  any  provision 
of  the  retirement  system  or  any  other 
benefit  program.  Under  demonstration 
authority,  retirement  provisions  caimot 
be  changed. 

B.  Performance  Pay  Pool 

1.  Comment:  Two  comments  received 
asked  why  employees  rated  at  the  "C" 
level  in  the  lower  half  of  the  pay  band 
receive  an  increase  to  their  basic  rate  of 
pay  while  employees  whose  salary  is 
beyond  the  mid-point  with  the  same 
rating,  will  receive  no  increase  to  their 
basic  rate  of  pay.  They  concluded  that 
an  emplojree  who  continues  to  perform 
at  the  "C"  level  could  also  end  up  in  a 
lower  pay  band.  Further,  they  feh  that 
those  employees  who  perform  at  the 
"A"  or  "B"  level  and  have  reached  the 
top  of  their  pay  band  may  not  move  into 
the  next  pay  band,  and  that  the  most 
these  employees  may  receive  is  a 
performance  boniis,  which  defeats  the 
whole  concept  of  rewarding  outstanding 
performance. 

Response:  References  to  the  mid-point 
of  the  pay  bands  (lower  and  upper  half) 
no  longer  apply  throughout  the  text  of 
the  proposed  plan  because  of  the  change 
to  remove  the  annual  general  increase 
firom  the  performance  pay  pool 
(reference  Al).  Employees  who  are  rated 
"C"  will  receive  the  annual  general 
increase  and  locaUty  adjustment,  but 
will  not  be  eligible  for  a  performance 
based  increase  to  their  basic  rate  of  pay 
or  a  performance  bonus.  Employees  who 
perform  at  the  "A"  or  "B"  level  wiU 
receive  an  adjustment  in  their  basic  rate 
of  pay,  a  performance  bonus,  or  a 
combination  of  both  to  reward  them  for 
performance,  in  addition  to  the  annual 
general  increase  and  locahty 
adjustment.  These  changes  are  in 
Section  m.  C  (Pay  for  Performance). 
Employees  who  have  reached  the  top  of 
their  pay  band  may  not  move  into  the 
next  pay  band  without  a  promotion. 
Movement  into  the  next  hi^er  pay 
band  constitutes  a  "promotion"  which 
requires  the  employee  to  perform 
"higher  level  duties,"  not  just  continue 
to  perform  their  ciirrent  duties  at  the 
"A"  or  "B"  level  in  their  current  pay 
band. 

2.  Comment:  Two  comments  received 
requested  clarification  on  the  upper 
versus  lower  half  of  the  pay  bands  and 
questioned  why  employees  were 
compensated  difbiently  depending  on 


their  performance  and  location  within 
the  pay  band.  A  single  comment  was 
received  on  the  size  of  the  Engineers 
and  Scientists  (E&S)  Pay  Band  U, 
specifically  why  it  contains  8  pay  bands 
when  the  proposed  plan  stated:  "Each 
occupational  family  will  be  divided  into 
three  to  five  pay  buids  *  *  *" 

flesponse:  The  decision  to  withdraw 
the  annual  general  increase  from  the 
performcmce  pay  pool  and  continue 
granting  the  annual  general  increase  to 
employees  rated  "A,"  "B,"  or  "C" 
eliminates  the  need  to  determine  upper 
and  lower  half  of  each  pay  band.  The 
size  of  Pay  Band  n  of  the  E&S 
Occupational  Family  encompasses  8 
grades  (not  pay  bands)  under  the  current 
General  Schedule  (GS)  system  and  was 
designed  to  allow  progression  from 
entry  level  to  full-performance  level  of 
.  those  positions.  As  illustrated  in  the 
proposed  plan,  the  E&S  Occupational 
Family  is  divided  into  5  pay  bands.  The 
elimination  of  the  distinctions  between 
the  upper  and  lower  halves  of  the  pay 
band  and  the  mid-point  principle  have 
been  removed  in  Section  m.  C 
(Performance  Pay  Pool). 

C.  Supervisory  Bonus 

Comment:  Three  commentors  were 
concerned  that  no  guidelines  were 
established  to  avoid  supervisory/ 
managerial  misuse  of  power,  and  one 
expressed  concern  that  supervisors 
would  be  rewarded  via  supervisory 
bonuses,  prior  to  demonstration  of 
performance  and  that  payment  of  the 
supervisory  bonus  from  the  performance 
pay  pool  was  inappropriate. 

Response:  The  supervisory  bonus  may 
be  granted  to  recognize  supervisory 
responsibilities  required  most  often  of 
those  in  the  same  pay  band  as  non- 
supervisory  subordinates.  The 
Personnel  E)emonstration  Project 
Standard  Operating  Procedures  will 
delineate  the  criteria  Commanders/ 
Directors  are  to  use  when  making  a 
decision  to  grant  these  bonuses,  which 
must  be  negotiated  annually,  and  will 
not  be  treated  as  basic  pay.  The  funds 
to  pay  supervisory  bonuses  are  not  a 
part  of  the  pay-for-performance  pool.  It 
is  anticipated  that  situations  warranting 
supervisory  bonuses  will  be  minimal. 
Clarification  has  been  added  to  Section 
m.  C  (Supervisory  Bonus). 

D.  Revised  Reduction-in-Force  (RIF) 
Pnxxdures 

Comment:  Five  commentors 
expressed  concerns  about  the  proposed 
RIF  procedures.  Two  were  concerned 
that  their  rights  during  a  RIF  have  been 
withdrawn  or  limited.  One  expressed 
concern  that  length  of  service  was  the 
last  retention  factor  considered.  Another 


individual  requested  an  explanation  of 
the  order  of  the  retention  factors  and  the 
definition  of  tenure.  One  individual 
requested  a  comparison  of  current 
versus  proposed  RIF  procedure}. 

Response:  The  RIF  rights  and 
protections  afforded  to  employees  have 
not  been  removed.  Ciurent  RIF 
procedures  are  covered  under  5  CFR  351 
and  are  compUcated,  costly,  and 
relatively  imresponsive  to  the  needs  of 
the  organization.  MRMC  believes  that 
flexible  and  responsive  alternatives  are 
needed  that  will  place  greater  emphasis 
on  performance  rather  than  length  of 
service.  Only  foiu  elements  in  ^  RIF 
procedures  have  been  modified: 
competitive  areas,  assignment  rights, 
credit  for  performance  ratings,  and 
service  computation  date,  as  outlined 
below:  _ 

(1)  Competitive  areas  have  been 
modified  to  make  each  of  the  four 
occupational  families  a  separate 
competitive  area  within  each  activity. 

(2)  Assignment  rights  have  been 
modified  to  restrict  bumping  and 
retreating  to  positions  within  the 
employee's  current  occufiational  fomily, 
one  pay  band  below  the  employee's 
current  pay  band.  A  preference  eligible 
veteran  with  a  compensable  service- 
connected  disabiUty  of  30%  or  more 
may  retreat  to  positions,  within  the 
emplojree's  aurent  occupational  family, 
two  bands  (or  the  equivalent  of  five  (5) 
grades)  below  his/her  current  band. 

(3)  Credit  for  performance  has  been 
modified  to  be  cumulative  rather  than 
averaged,  and  the  niunber  of  years 
appUed  to  specific  ratings  have  been 
changed  to  A-10,  B-7,  C-3,  and  F-0. 
Cumulative  performance  ratings  will 
serve  as  a  stand  alone  retention 
determination  in  the  RIF  process  after 
consideration  of  tenure  and  veterans 
preference. 

(4)  The  service  computation  date  (as 
determined  by  length  of  service) 
includes  all  czeditable  service  (civilian 
and  military)  and  will  be  used  in 
situations  where  credit  for  performance 
results  in  equal  standing  of  two  or  more 
individtials  in  a  RIF  situation.  Tenure  is 
the  employee's  type  of  appointment, 
i.e.,  career,  career-conditional, 
temporary,  term,  excepted  service,  etc 
Clarification  has  been  provided  in 
Section  ID.  F  (Revised  Reduction-in- 
Force  (RIF)  Procedures)  to  explain  when 
service  computation  date  (length  of 
service)  will  be  applied. 

E.  Conversion 

1.  Comment:  One  comment  concerned 
employees  being  adversely  afiiscted  by 
receiving  a  lump  sum  boniis  instead  of 
an  increase  in  their  basic  rate  of  pay  if 
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the  demonstration  project  ends  or  if 
employees  transfer  out  of  the  project. 

Response:  The  lump-sum  bonus 
referred  to  by  the  commentor  is  the 
prorated  within-grade  increase  (WGI) 
buyout  as  described  in  the  conversion 
procedures  in  the  project  plan. 
However,  the  inclusion  of  pay  banding, 
as  outlined  in  the  demonstration 
project,  provides  the  potential  for  higher 
pay  (base  pay  and  performance  bonus) 
than  currently  afforded  in  the  CS 
system.  Basic  rates  of  pay  attained 
during  participation  in  the 
demonstration  project  will  continue 
upon  lateral  conversion  from  the 
demonstration  project  to  a  GS  position 
or  if  the  demonstration  project  ends. 
(Except  for  Pay  Band  V  positions  in 
certain  circumstances). 

2.  Comment:  Two  commentors  asked 
exactly  when  the  WGI  buyout  would  be 
paid  (either  at  the  beginning  of  the 
demonstration  project  or  on  the  one  year 
anniversary  date).  Another  commentor 
expressed  concern  over  the  hscal 
burden  of  the  lump-siun  payment  of  the 
prorated  WGIs. 

Response:  Clarification  is  provided 
under  Part  V  of  this  plan.  The  funding 
required  to  pay  employees  for  time 
served  towards  their  WGI  will  be 
calculated/documented  prior  to 
implementation  of  the  project  and  those 
funds  will  be  set  aside  to  be  paid  in  a 
lump-simi  at  the  one  year  aimiversary  of 
the  demonstration  project.  These  funds 
will  be  separate  and  apart  from  the 
performance  pay  pool  for  this  one  time 
payment. 

F.  Evaluation  Plan 

Comment:  One  commentor  stated  he 
did  not  see  anything  which  Usted  an 
employee's  increased  satisfaction  with 
pay,  pay  equity  or  performance  awards 
or  with  the  agency's  understanding  of 
personal  or  family  issues  as  an  expected 
or  desired  benefit. 

Response:  Part  VII  of  the  proposed 
plan  provided  information  on  the 
Evaluation  Plan.  Employee  attitudes  and 
feedback  using  surveys,  structured 
interviews  and  focus  groups,  will  be 
included  in  the  evaluation  methods 
used  to  assess  the  impact  of  the  project 
and  will  be  ongoing  for  the  duration  of 
the  project.  The  personnel 
demonstration  project  will  not  be 
evaluating  personal  or  family  issues. 
Because  these  current  policies  and 
practices  are  not  changed,  these  issues 
will  not  be  evaluated  by  the  proposal. 

G.  Personnel  Management  Board 

Comment:  Four  comments  expressed 
concerns  regarding  the  Personnel 
Management  Board  (Board). 
Specifically,  will  the  selection 


procedures  provide  for  a  true 
representation  of  the  civilian  workforce, 
what  are  the  qualifications  to  be  on  the 
board,  and  will  there  be  checks  and 
balances  to  ensure  equitable  treatment? 

Response:  The  composition  of  the 
Personnel  Management  Board  will  be 
determined  by  the  Commander,  MRMC. 
We  are  sensitive  to  the  concerns  raised 
as  to  the  composition  of  the  Persormel 
Management  Board.  These  concerns  will 
be  considered  as  the  Commander, 
MRMC  appoints  members  to  the 
Persoimel  Management  Board.  The 
Personnel  Management  Board  will  be 
particularly  sensitive  to  issues  of 
fairness  and  equity,  and  is  charged  with 
the  responsibility  of  providing 
oversight,  policy,  guidelines,  and 
corrective  action.  Section  n.  H 
(Personnel  Mtmagement  Board)  of  the 
proposed  plan  spelled  out  the  Board 
responsibilities  which  are  delegated  to 
the  subordinate  activity  Commanders/ 
Directors. 

H.  Miscellaneous  Comments 

1.  Comment:  A  single  comment  stated 
that  the  proposed  system  violated  the 
first  principle  of  persormel  management 
in  that  the  people  (i.e.,  military 
supervisors)  administering  the 
demonstration  plan  will  not  be  subject 
to  its  provisions. 

RespoT^e:  It  is  true  that  military 
supervisors  will  not  be  covered  by  the 
demonstration  project.  However,  it  is 
also  true  that  all  supervisors  (military 
and  civilian)  must  comply  writh  the 
rules  and  regulations  set  forth  by  the 
project.  Project  oversight  will  be 
provided  by  the  Personnel  Management 
Board  and  an  executive  steering 
committee  made  up  of  top  level 
executives  within  the  Department  of 
Army. 

2.  Comment:  A  single  commentor 
wanted  to  know  why  employees  in  the 
Senior  Executive  Service  (SES),  the 
Qvilian  Intelligence  Personnel 
Management  System  (CIPMS),  and  the 
Federal  Wage  System  (FWS)  were  not 
covered  by  the  MRMC  demonstration 
project. 

Response:  The  SES,  CIPMS,  and  FWS 
employees  are  all  covered  by  personnel 
regulations,  separate  and  apart  from 
those  governing  General  Schedule 
employees.  The  number  of  employees 
covered  by  these  persoimel  systems 
were  too  small  to  attempt  proposing 
changes  and  to  reaUze  any  meaningful 
results  at  this  time. 

3.  Comment:  One  commentor 
requested  tbe  demonstration  project 
plan  be  written  in  terms  that  everyone 
understands. 

Response:  The  comment  is  a  good 
suggestion;  however,  the  project  plan 


replaces  many  of  the  existing  title  5 
provisions,  thus  it  must  contain 
technical  language.  Wherever  possible, 
we  have  trieato  use  language  as  simple 
as  possible  throughout  the  project  plan. 

4.  Comment:  Ctae  employee  expressed 
concern  that  the  Defense  Finance  and 
Accounting  System  (DFAS)  can't  handle 
formula  driven  payroll  now,  therefore, 
how  can  DFAS  be  expected  to  handle 
the  new  payroll  system  imder  the  demo? 

Response:  Management  from  DFAS 
has  been  involved  as  DoD  Research  and 
Development  Laboratories  have  moved 
towards  implementing  demonstration 
projects.  Every  effort  is  being  made  to 
allow  for  a  smooth  transition. 

2.  Demonstration  Project  Sjrstem 
Changes 

The  following  summarizes  the 
changes  and  clarifications  to  the  project 
plan  that  were  of  paramoimt  interest  to 
employees: 

(1)  Section  n.  E  (Participating 
Employees).  Deleted  reference  to  ST 
employees  following  performance 
appraisal  and  awards  provisions  of  the 
demonstrationproject. 

(2)  Section  HI.  C  (Pay  for  Performance 
Management  System).  Deleted  the 
annual  general  increase  from  the 
funding  for  performance  pay  increases 
and/or  bonuses,  and  to  correct  the 
computation  in  the  example  frtim 
"1,750,000"  to  "750,000";  adjusted 
shares  to  the  following:  "A"=2  shares, 
"B"=l  share,  "C"=0;  and  reflected 
modifications  required  due  to  the 
withdrawal  of  the  aimual  general 
increase  from  the  performance  pay  pool 
funding.  In  addition,  references  to  mid- 
point (upper/lower  pay  band)  within  a 
pay  band  have  been  deleted  since  they 
no  longer  apply- 

(3)  Section  m.  C  (Pay  for  Performance 
Management  System).  Clarified  the 
reason  for  granting  a  supervisory  bonus 
and  that  funding  for  such  will  not  be 
part  of  the  performance  pay  pool. 

(4)  Section  m.  F  (Revised  Reduction 
in  Force  (RIF)  Procedures).  Clarified 
when  service  computation  date  (length 
of  service)  will  be  used  in  RIF 
procedures. 

(5)  Section  V  (Conversion).  Provided 
for  certain  pay  increases  for  non- 
competitive promotion  equivalents 
during  the  first  12  months  following 
conversion. 

Dated:  Febmary  26, 1998. 
OfBce  of  Personnel  Management. 
Janice  R.  Lachanoe, 
Director. 
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I.  ExecntiTe  Smnnury 

This  project  was  designed  by  the 
Department  of  the  Army  PA),  with 
participation  of  and  review  by  the 
Department  of  Defense  (DoD)  and  the 
OfBce  of  Personnel  Management  (OPM). 
The  ptirpose  of  the  project  is  to  achieve 
the  best  workforce  for  the  Medical 
Research  &  Materiel  Command  (MRMC) 
mission,  adjust  the  workforce  for 
change,  and  improve  workforce  quality. 

The  MRMC  strives  to  exceed  the 
greatest  expectations  of  its  many 
customers.  To  achieve  this,  the  MRMC 
must  be  able  to  balance  customer 
requirements  for  near-term  technical 
and  scientific  prtxiucts  and  information 
with  the  evolving  capabilities  of  the 
workforce.  These  piirposes  will  be 
significantly  enhanced  by  interventions 
such  as  expanded  developmental 
opporttmities,  the  contingent  employee 
ap]>ointment  authority,  broadbanding, 
pay  for  performance,  etc. 

The  foimdations  of  this  project  are 
based  on  the  concept  of  linking 
performance  to  pay  for  all  covered 
positions;  simplifying  paperwork  and 
the  processing  of  classification  and 
other  personnel  actions;  emphasizing 
partnerships  among  management, 
employees  and  imions  representing 
covered  employees;  and  delegating 
classification  and  other  authorities  to 
line  managers.  Additionally,  the 
research  intellect  of  the  MRMC 
workforce  will  be  revitalized  through 
the  use  of  expanded  developmental 
opportimities.  The  use  of  these 
expanded  opportimities  will 


reinvigorate  the  creative  intellect  of  the 
research  and  development  community. 

Development  and  executicm  of  this 
project  will  be  in-house  budget  neutral, 
based  on  a  baseline  of  September  1996 
in-house  costs  and  consistent  with  the 
DA  plan  to  downsize  laboratories.  Army 
managers  at  the  DoD  SftT  Reinvention 
Laboratory  sites  will  manage  and 
control  their  personnel  costs  to  remain 
within  established  in-house  budgets.  An 
in-hotise  budget  is  a  compilation  of 
costs  of  the  many  diverse  components 
required  to  fimd  the  day-to-day 
operations  of  a  laboratory.  These 
components  generally  include  pay  of 
people  (labor,  benefits,  overtime, 
awvds),  training,  travel,  supplies,  non- 
capital equipment,  and  other  costs 
depending  on  the  specific  function  of 
the  activity. 

This  project  will  be  under  the  joint 
sponsorship  of  the  Assistant  Secmtary 
of  the  Army  for  Research,  Development 
and  Acquisition  and  the  Assistant 
Secretary  of  the  Army  for  Manpower 
and  Reserve  A&irs.  The  Commander, 
U.S.  Army  Medical  Command 
(MEDCOM),  will  execute  and  manage 
the  project.  External  project  oversight 
within  the  Army  will  be  achieved  by  an 
executive  steering  committee  made  up 
of  top-level  executives,  co-chaired  by 
the  Deputy  Assistant  Secretary  of  the 
Army  for  Research  and  Technology  and 
the  Deputy  Assistant  Secretary  of  the 
Army  (Civilian  Personnel  Policy). 
Oversight  external  to  the  Army  will  be 
provided  by  DoD  and  OPM. 

IL  Introduction 

A.  Purpose 

The  purpose  of  the  project  is  to 
demonstrate  that  the  effisctiveness  of 
DoD  laboratories  can  be  enhanced  by 
allowing  greater  managerial  control  over 
personnel  functions  and,  at  the  same 
time,  expanding  the  opportunities 
available  to  employees  through  a  more 
responsive  and  flexible  personnel 
system.  The  quality  of  EtoD  laboratories, 
their  people,  and  products  has  been 
imder  intense  scrutiny  in  recent  years. 
The  perceived  deterioration  of  quality  is 
due,  in  substantial  part,  to  the  erosion 
of  control  which  line  managers  have 
over  their  hvunan  resources.  This 
demonstration,  in  its  entirety,  attempts 
to  provide  managers,  at  the  lowest 
practical  level,  the  authority,  control, 
and  flexibility  needed  to  achieve  quality 
laboratories  and  quality  products. 

B.  Problems  with  the  Present  System 

The  MRMC  provides  medical 
solutions  for  military  requirements  to 
protect  and  sustain  the  force.  To  do  this, 
its  management  must  acquire  and  retain 


an  enthusiastic,  innovative,  and  highly 
educated/trained  wraUbrce.  The  MRMC 
must  be  able  to  compete  with  the 
private  sector  for  the  best  talent  and  be 
able  to  make  job  ofiisrs  in  a  timely 
manner  with  the  attendant  bonuses  and 
incentives  to  attract  hi^  quality 
employees.  Today,  industry  laboratories 
can  make  an  offer  of  employment  to  a 
promising  new  hire  before  the 
government  can  prepare  the  paperwork 
necessary  to  begin  the  recruitment 
process. 

Currently,  jobs  are  described  using  a 
classificatian  system  that  is  overly 
complex  and  specialized.  This  hempen 
a  manager's  ability  to  ^pe  the 
woridbrce  and  match  the  positions 
while  making  best  use  of  die  employees. 
Managers  must  be  given  local  control  of 
positions  and  their  classification  to 
move  both  their  employees  and 
vacancies  freely  within  their 
organization  to  other  lines  of  the 
business  activities  to  match  the  lifis 
cycle  needs  of  supported  customers. 

These  issues  work  together  to  hamper 
supervisors  in  all  areas  of  human 
resource  management.  Hiring 
restrictions  and  overly  complex  job 
classifications,  coupled  with  poor  tools 
for  rewarding  and  motivating  employees 
and  a  system  that  does  not  assist 
managers  in  removing  poor  performers, 
builds  stagnation  in  the  workforce  and 
wastes  valtiable  time. 

C.  Changes  Required/Expected  Benefits 

This  project  is  expected  to 
demonstrate  that  a  human  resource 
system  tailored  to  the  mission  and 
requirements  of  the  MRMC  will  result 
in:  (a)  Increased  quality  in  the  total 
woiUorce  and  the  products  they 
produce;  (b)  increased  timeliness  of  key 
personnel  processes;  (c)  increased  t 

retention  of  high  quality  employees  and 
increased  non-retention  of  poor  quality 
employees;  and  (d)  increased 
satisfaction  with  the  MRMC  and  its 
products  by  all  customers  served. 

The  MRMC  demonstration  project 
builds  on  the  successful  features  of 
demonstration  projects  at  China  Lake 
and  the  National  Institute  of  Standards 
and  Technology  (NIST).  These 
demonstration  projects  have  produced 
impressive  statistics  on  the  job 
satisfaction  for  their  employees  versus 
that  for  the  federal  workforce  in  general. 
Therefore,  in  addition  to  expected 
benefits  mentioned  above,  the  MRMC 
demonstration  project  expects  to  find 
more  satisfied  employees  on  many 
aspects  of  the  demonstration  project 
including  pay  equity,  classification 
accuracy,  and  fairness  of  performance 
management.  A  full  range  of  measures 
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will  be  collected  during  Project 
Evaluation  (Section  VII). 

D.  Participating  Organization 

This  demonstration  project  will  cover 
approximately  1,000  MRMC  dviUan 
employees  at  all  geographic  sites  within 
the  United  States.  It  should  be  noted 
that  many  sites  currently  employ  fewer 
than  10  people  and  that  the  sites  may 
change  as  the  MRMC  reorganizes, 
realigns,  and  complies  with  Base 
Realignment  and  Closure  Act 
requirements.  Successor  organizations 
will  continue  coverage  in  the 
demonstration  project.  Approximately 
46  percent  of  covered  employees  are 
located  at  Fort  Detrick,  Frederick, 
Maryland.  The  remaining  employees  are 
located  at  the  following  sites:  Alwrdeen 
Proving  Ground,  Maryland:  Falls 
Church,  Virginia;  Fort  Rucker,  Alabama; 
Fort  Sam  Houston.  Texas;  Natick. 
Massachusetts;  Washington,  DC; 
Tobyhanna  Army  Depot,  Pennsylvania; 
Fort  Lee,  Virginia;  Tracy,  California; 
Ogden,  Utah;  Brooks  Air  Force  Base, 
Texas;  Dayton,  Ohio;  Tripler  Army 
Medical  Csnter,  Hawaii;  and  Fort  Bragg, 
North  CaroUna.  Additionally,  the 
MRMC  has  some  employees 
participating  in  the  Flexiplace  Program 
who  are  geographically  located  at  Fort 
Collins,  Colorado;  Clarksville, 
Tennessee;  and  Jefferson,  Maryland. 

E.  Participating  Employees 

The  demonstration  project  includes 
appropriated  funded  civilian  employees 
in  the  competitive  and  excepted  service 
(to  include  non-citizens  hired  in  the 
absence  of  qualified  citizens)  paid  imder 
the  General  Schedule  (GS)  pay  system 
and  DA  Interns.  The  project  plan  does 
not  cover  Senior  Executive  Service 
(SES)  employees,  Scientific  and 
Professional  (ST)  employees.  Federal 
Wage  -System  employees,  and 
employees  assigned  to  the  GS-080 
series  and  presently  covered  by  the 
Civihan  Intelligence  Personnel 
Management  System  (QPMS). 
Employees  on  temporary  appointments 
will  not  be  covered  in  the 
demonstration  project.  Persormel  added 
to  the  MRMC  in  like  positions,  either 
through  appointment,  promotion, 
reassignment,  change  to  lower  grade  or 
wbere  their  functions  and  positions 
have  been  transferred  into  the  MRMC. 
will  be  converted  to  the  demonstration 
project. 

F.  Labor  Participation 

The  National  Federation  of  Federal 
Employees  (NFFE)  and  the  American 
Federation  of  Government  Employees 
(AFGE),  represent  professional  and 
nonprofessional  GS  employees  at  some 


sites  within  the  MRMC.  The  MRMC  will 
fulfill  its  obligations  to  consult  and/or 
negotiate  with  the  NFFE  and  AFGE,  as 
appropriate,  in  accordance  with  5  U.S.C. 
4703(0  and  7117^  The  participation  with 
the  NFFE,  and  AFGE  is  within  the  spirit 
and  intent  of  Executive  Order  12871. 
The  bargaining  luiits  of  MRMC  not 
endorsing  the  demonstration  project 
will  not  participate. 

G.  Project  Design 

In  October  1994,  the  MRMC  began 
development  of  the  specifics  of  this 
personnel  demonstration  proposal.  A 
Personnel  Demonstration  Project  Office 
was  established  and  administrative 
support  added  in  April  1995.  Briefings 
of  the  proposal  were  initially  conducted 
for  the  workforce  at  every  participating 
subordinate  activity  with  subsequent 
briefings  provided  upon  request  by 
Commanders/Directors. 

Status  of  the  project  was  provided  to 
subordinate  activity  Commanders/ 
Directors  £or  dissemination  to  all 
employees.  An  electronic  mail  address 
was  established  in  the  Fall  of  1994  and 
made  available  to  all  employees  and 
managers  for  the  purpose  of  expressing 
opinions  and/or  obtaining  specific 
information  about  the  project. 

Review  of  the  proposal  and  input  by 
the  MEDCOM,  MRMC  workforce,  as 
well  as  critical  and  extensive  reviews  by 
Headquarters  DA,  the  Office  of  the 
Secretary  of  Defense,  and  OPM  since 
April  1995,  led  to  the  publication  of  the 
proposal  in  the  March  12, 1997  Federal 
Register.  Subsequently,  Public  Hearings 
were  held,  and  comments  from 
interested  parties  and  the  workforce 
were  reviewed  and  considered, 
culminating  in  the  publication  of  the 
final  MRMC  demonstration  project  plan. 

H.  Personnel  Management  Board 

The  MRMC  intends  to  establish  an 
appropriate  balance  between  the 
persormel  management  authority/ 
accountability  delegated  to  subordinate 
activity  Commanders/  Directors  and 
MRMC  management/oversight 
responsibilities  by  establishing  a 
Personnel  Management  Board  (PMB). 
The  Chairperson  and  members  will  be 
appointed  by  the  Commander  MRMC. 
The  PMB  will  serve  to  provide 
oversight,  policy,  guidelines,  corrective 
action,  and  evaluation  as  subordinate 
activity  Conunanders/Directors  execute 
the  following: 

1.  formulate  and  execute  the  civilian 
pay  budget; 

2.  determine  the  composition  of  the 
pay-for-performance  pay  pools  in 
accordance  with  the  guidelines  of  this 
proposal  and  internal  procedures; 
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3.  administer  funds  allocation  to  pay 
pool  managers; 

4.  determine  hiring  and  promotion 
salaries  as  well  as  exceptions  to  pay-foi^ 
performance  salary  increases; 

5.  provide  guidance  to  pay  pool 
managers; 

6.  manage  the  awards  pools; 

7.  select  paftidpants  for  the  Expanded 
Developmental  Opportimities  Program, 
long  term  training,  and  any  special 
developmental  assignments; 

8.  adhere  to  guidelines  concerning  the 
promotion  of  employees  into  salary 
ranges  desisted  "high  grades'; 

9.  ensure  in-house  buc^t  neutrality 
to  include  tracking  of  average  salaries, 
FTEs,  etc.; 

10.  contact  the  PMB  designee  for 
problem  resolution,  recommending 
changes  in  poUcy/procedure,  etc.;  and 

11.  ensure  that  all  employees  are 
treated  in  a  fair  and  equitable  manner  in 
accordance  with  all  poUcies, 
regulations,  and  guidelines  covering  this 
demonstration  project. 

m.  Personnel  System  Changes 

A.  Broadbanding 
Occupational  Families 

Occupations  at  the  MRMC  will  be 
grouped  into  occupational  famiUes. 
Occupations  will  be  grouped  according 
to  similarities  in  type  of  work  and 
customary  requirements  for  formal 
training  or  credentials.  The  common 
patterns  of  advancement  within  the 
occupations  as  practiced  at  DoD 
Laboratories  and  in  the  private  sector 
will  also  be  considered.  The  current 
occupations  and  grades  have  been 
examined,  and  their  characteristics  and 
distribution  have  served  as  guidelines  in 
the  development  of  the  four 
occupational  families  described  below. 
Positions  included  in  each  occupational 
family  are  Usted  in  Appendix  A.  ■ 

1.  Engineers  and  Scientists.  This 
occupational  family  includes  all 
technical  professional  positions,  such  as 
positions  in  the  biological,  physical  and 
social  sciences,  medical,  veterinary, 
mathematical,  and  engineering  fields. 
Ordinarily,  specific  course  work  or 
educational  degrees  are  required  for 
these  occupations. 

2.  E&S  Technicians.  This 
occupational  family  contains 
specialized  functions  in  fields  that 
provide  direct  technical  support  to  the 
scientific/engineering  effort.  Positions 
in  these  occupations  may  or  may  not 
require  completion  of  formal  college 
course  work.  However,  training  and 
skills  in  the  various  specialties  are 
generally  required. 

3.  Administrative.  This  occupational 
family  contains  specialized  functions  in 
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such  fields  as  management  analysis, 
accounting,  budgeting,  contracting, 
purchasing,  legal,  business  and 
industry,  library,  quality  assurance,  and 
supply.  Special  skills  in  administrative 
fields  or  special  degrees  are  required. 

4.  General  Support.  This  occupational 
family  is  composed  of  positions 
requiring  special  skills  and  knowledge, 
such  as  typing,  shorthand,  or  office 
automation  sldlls,  and  job  related 
experience.  Clerical  work  usually 
involves  the  processing  and 
maintenance  of  records.  Assistant  work 
requires  knowledge  of  methods  and 
procedures  within  a  specific 
administrative  area.  Support  functions 
include  positions  such  as  secretary,  mail 
clerk,  medical  clerk,  accoimting 
technician  and  supply  technician. 

Pay  Bands 

Each  occupational  family  will  be 
composed  of  discrete  pay  bands  (levels) 
corresponding  to  recognized 
advancement  within  the  occupations. 
These  pay  bands  Mrill  replace  grades. 
They  will  not  be  the  same  for  all 
occupational  femilies.  Each 
occupational  family  will  be  divided  into 
three  to  five  pay  bands,  each  pay  band 
covering  the  same  pay  range  now 
covered  by  one  or  more  grades.  A  salary 
overlap,  similar  to  the  currant  overlap 
between  GS  grades,  will  be  maintained. 

Ordinarily,  an  individual  wiU  be 
hired  at  the  lowest  salary  in  a  pay  bcmd. 
Exceptional  qualifications,  specific 
oiganizational  requirements,  or  other 
compelling  reasons  may  lead  to  a  higher 
entrance  level  within  a  band. 

The  MRMC  broadbanding  plan 
expands  the  broadbanding  concept  iised 
at  China  Lake  and  NIST  by  creating  Pay 
Band  V  of  the  Engineers  and  Scientists 
Occupational  Family.  This  pay  band  is 
desig^ed  for  Senior  Scientific  Technical 
Managers. 

Cuirent  OPM  guidelines  of  Seni  w 
Executive  Service  (SES)  and  Sdoitific 
and  ProfMsional  (ST)  positions  do  not 
fully  meet  the  needs  of  MRMC.  The  SES 
designati(Hi  is  apjvopriate  for  executive 
level  managerial  positions  whose 
classification  exceeds  the  GS-15  grade 
level.  The  primary  knowledges  and 
abilities  of  SES  positions  relate  to 
supovistny  and  managerial 
responsibiUties.  Positions  classified  as 
ST  are  reserved  for  bench  research 
scientists  and  engineers;  these  positions 
require  a  very  high  level  of  technical 
expertise  and  they  have  little  or  no 
supervisory  responsibility. 

MRMC  currently  has  many  positions, 
typically  division/directorate  chieb. 
that  have  characteristics  of  both  SES 
and  ST  classifications.  Most  division/ 
directorate  chiefe  in  MRMC  are 


responsible  for  supervising  other  GS-15 
positions,  including  brandb  chiefs,  non- 
supervisory  researcher  scientists  and 
engineers,  and  possibly  ST  positions. 
Most  division/directorate  chief 

t>ositions  are  classified  at  the  GS-15 
evel,  although  their  technical  expertise 
warrants  classification  beyond  GS-15. 
Because  of  their  management 
responsibilities,  these  individuals  are 
excluded  from  the  ST  system.  Because 
of  management  considerations,  they 
cannot  be  placed  in  the  SES. 
Management  considers  the  primary 
requirement  for  division/directorate 
chiefs  to  be  knowledge  of,  and  expertise 
in,  the  specific  scientific  and  teclmology 
areas  related  to  the  mission  of  their 
divisions/directorates.  Historically, 
incumbents  of  these  positions  have  been 
recognized  within  the  community  as 
scientific  and  engineering  leadera,  who 
possess  primarily  scientific/engineering 
credentials  and  are  considered  experts 
in  their  field.  However,  they  must  also 
possess  strong  managerial  and 
supervisory  abilities.  Therefore, 
although  some  of  these  employees  have 
scientific  credentials  that  might 
compare  favorably  %nth  ST  criteria, 
classification  of  these  positions  as  STs 
is  not  an  option,  because  the  managerial 
and  supervisory  responsibilities 
inherent  in  the  positions  cannot  be 
ignored. 

The  purpose  of  Pay  Band  V  (which 
will  reinforce  the  equal  pay  for  equal 
woric  principle)  is  to  solve  a  critical 
classification  problem.  It  will  also 
contribute  to  an  SES  "corporate  culture" 
by  excluding  from  the  SES  positions  for 
which  technical  expertise  is  paramount. 
Pay  Band  V  proposes  to  overccnne  the 
dimculties  identified  above  by  creating 
a  new  category  of  positions,  the  Senior 
Scientific  Technical  Manager,  which 
has  both  sdentific/technioBl  expertise 
and  full  managerial  and  supervisory 
authority. 

Current  GS-15  division/directorate 
chiefs  will  convert  into  the 
demonstration  project  at  Pay  Band  IV. 
After  ccmversion,  they  will  be  reviewed 
against  established  aiteria  to  determine 
if  they  should  be  reclassified  to  Pay 
Band  V.  Other  positions  possibly 
meeting  criteria  for  classificaticm  to  Pay 
Band  V  Mrill  be  reviewed  on  a  case-by- 
case  basis.  The  proposed  salary  range  is 

a  Tninimiim  of  120%  crf  the  minimiiTn 

rate  of  basic  pay  fm  GS-IS  with  a 
maximiun  rate  of  basic  pay  established 
at  the  rate  of  basic  pay  (excluding 
locality  pay)  for  SES  level  4  (ES-4). 
Vacant  positions  in  Pay  Band  V  will  be 
competitively  fiUed  to  ensure  that 
selectees  are  preeminent  researchera 
and  technical  leadera  in  the  ^>ecialty 
fields  who  also  possess  substantial 


managerial  and  supervisory  abilities. 
MRMC  will  capit^ize  on  the 
efficiencies  that  can  accrue  from  central 
recruiting  by  continuing  to  use  the 
expertise  of  the  Army  Materiel 
Command  SES  Office  as  the  recruitment 
agent.  Panels  will  be  created  to  assist  in 
filling  Pay  Band  V  positions.  Panel 
members  will  be  selected  from  a  pool  of 
current  MRMC  senior  military  and  SES 
members,  ST  employees,  and  latw  those 
in  Pay  Band  V,  and  an  equal  niunber  of 
individuals  of  equivalent  statiu«  from 
outside  the  activity  to  ensure 
impartiality,  diversity,  breadth  of 
technical  expertise,  and  a  rigorous  and 
demanding  review.  The  panel  will 
apply  criteria  developed  largely  from 
the  ament  OPM  Research  Qade 
Evaluation  Guide  for  positions 
exceeding  the  GS-15  level. 

DoD  wnl  test  the  establishment  of  Pay 
Band  V  for  a  five-year  period.  Positions 
established  in  Pay  Band  V  will  be 
subject  to  limitations  imposed  by  OPM 
and  DoD.  Pay  Band  V  positions  will  be 
established  only  in  an  S&T  Reinvention 
Laboratory  which  employs  scientists, 
engineere,  or  both.  Incumbents  of  Pay 
Band  V  positions  will  work  primarily  in 
their  professional  capacity  on  basic  or 
appUed  research  ancl  9ec»ndarily 
perform  managerial  or  supervisory 
duties.  The  nimiber  of  Pay  Band  V 
positions  within  the  DoD  will  not 
exceed  40.  These  40  positions  will  be 
allocated  by  A8D  (FMP),  DoD,  and 
administered  by  the  respective  Services. 
The  number  of  Pay  Band  V  positions 
will  be  reviewed  periodically  to 
determine  appropriate  position 
requirements.  Pay  Bana  V  position 
allocations  will  bia  managed  separately 
from  SES,  ST,  and  SL  positions.  An 
evaliiation  of  the  Pay  Band  V  (»nQept 
will  be  performed  during  the  fifth  year 
of  the  demonstration  project 

The  final  ccHnponent  of  Pay  Band  V 
is  the  management  of  all  Pay  Band  V 
assets.  Specifically,  this  authority  will 
be  exerdsad  at  the  DA  level,  and 
includes  the  following:  authority  to 
classify,  create,  or  abc>lish  positions 
within  limitaticKis  impcMed  by  OPM  and 
DoD;  recTuit  and  reassign  employees  in 
this  pay  band;  set  pay  and  to  nave  their 
performance  appraised  undm  this 
project's  Pay  for  Perfmnance  S]ntem. 
The  laboratory  wants  to  demonstrate 
incaeased  effectiveness  by  gaining 
greater  managerial  cxmtrol  and 
authority,  cxmsistent  with  merit, 
affirmative  action,  and  equal 
employment  opportunity  principles. 

High-grade  controls  witnin  the  agmcy 
currently  restrict  movement  into  h^ 
grade  positions  (GS-14/15).  CX'M's 
definition  of  "hig^  grade  position"  is  a 
podtion  where  the  base  pay  exceeds 
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that  of  a  GS-13,  Step  10.  Unless  the 
high-grade  controls  are  lifted, 
demonstration  employees  will  not  be 
able  to  advance  into  the  currently 
defined  pay  level  of  a  high-grade,  unless 
a  high-grade  authorization  is  available. 
To  accommodate  this,  employees  whose 
salary  adjustment  would  place  them 
above  the  high-grade  pay  limit  in 
activities  where  high-grade 
authorizations  are  unavailable  will 
receive  permanent  adjustments  to  basic 
salary  up  to  an  amount  equivalent  to 
one  dollar  less  than  the  base  of  the 
defined  high-grade  pay  structure.  Any 
additional  amount  granted  under  pay- 
for-performance  will  be  paid  as  a  one- 


time bonus  payment  from  pay-pool 
funds.  This  pattern  of  payout  will 
continue  until  high-grade  authorizations 
become  available. 

The  proposed  pay  bands  for  the 
occupational  families  and  how  they 
relate  to  the  current  GS  grades  are 
shown  in  Figure  1.  Application  of  the 
Fair  Labor  Standards  Act  (FLSA)  within 
each  pay  band  is  also  shown  in  Figure 
1.  This  pay  band  concept  has  the 
following  advantages: 

1.  It  reduces  the  niunber  of 
classification  decisions  required  during 
an  employee's  career. 

2.  It  simplifies  the  classification 
decision-making  process  and 


paperwork.  A  pay  band  covers  a  larger 
scope  of  work  than  a  grade,  and  thus 
will  be  defined  in  shorter  and  simpler 
language. 

3.  It  supports  delegation  of 
classification  authority  to  line  managers. 

4.  It  provides  a  broader  range  of 
performance-related  pay  for  each  level. 
In  many  cases,  employees  whose  pay 
would  have  been  frozen  at  the  top  step 
of  a  grade  will  now  have  more  potential 
for  upward  movement  in  the  broader 
pay  band. 

5.  It  prevents  the  progression  of  low 
performers  through  a  pay  band  by  mere 
longevity,  since  job  performance  serves 
as  the  basis  for  determining  pay. 


Figure  1  .—Occupational  Families  and  Pay  Bands 
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(•) 

FLSA  COOES:  M— NonanmpI  E— €j«mpt  *— NorMxamp*  or  EMmpt 

NoM:  AMhough  lypU  MMnpHon  t»mm  undar  lit*  vartous  pay  bands  b  showai  in  Vw  abova  table,  actual  FLSA  exampMon  datanninaKans  m%  mad«  on  • 


ca*a-by-casa  batis. 


Fair  Labor  Standards  Act 

The  FLSA  exemption  and 
nonexemption  determinations  will  be 
made  consistent  with  criteria  foimd  in 
5  CFR  Part  551.  Supervisors  with 
classification  authority  will  make  the 
determinations  on  a  case-by-case  basis 
with  ^ference  to  documentation  in  the 
operating  procedures  manual  and  the 
advice  and  assistance  of  the  Civilian 
Personnel  Offices  (CPO)/avilian 
Personnel  Advisory  Centers  (CPAC)/ 
Civilian  Personnel  Operations  Centers 
(CPOC).  The  generic  position 
descriptions  will  not  be  the  sole  basis 
for  the  determination.  The  basis  for 
exemption/non-exemption  will  be 
documented  and  attached  to  each 
description.  Exemption  criteria  will  be 
narrowly  construed  and  applied  only  to 
those  employees  who  clearly  meet  the 
spirit  of  the  exemption.  The  basis  for 
determinations  will  be  reviewed  as  a 
part  of  the  performance  review  process 
and  when  salary  adjustments  are 
warranted.  Changes  will  be  documented 
and  provided  to  the  CPO/CPAC/CPOC, 
as  appropriate. 

Simplified  Assignment  Process 

Today's  environment  of  rightsizing 
and  workforce  transition  mandates  that 


the  MRMC  have  maximum  flexibility  to 
assign  duties  and  responsibilities  to 
individuals.  Broadbanding  can  be  used 
to  address  this  need.  As  a  result  of  the 
assignment  to  a  particular  level 
descriptor,  the  organization  will  have 
maximum  flexibility  to  assign  an 
employee  with  no  diange  in  basic  pay, 
within  broad  descriptions  consistent 
with  the  needs  of  the  organization,  and 
the  individual's  qualifications  and  rank 
or  level.  Subsequent  assignments  to 
projects,  tasks,  or  functions  anywhere 
within  the  organization  requiring  the 
same  level  and  area  of  expertise,  and 
qualifications  would  not  constitute  an 
assignment  outside  the  scope  or 
coverage  of  the  current  level  descriptor, 
or  benchmark  position  description. 

Such  assignments  within  the  coverage 
of  the  generic  descriptors  are 
accomplished  without  the  need  to 
process  a  personnel  action.  For  instance, 
a  technical  expert  can  be  assigned  to 
any  project,  task,  or  function  requiring 
similar  technical  expertise.  Likewise,  a 
manager  could  be  assigned  to  manage 
any  similar  function  or  organization 
consistent  with  that  individual's 
qualifications.  This  flexibiUty  allows  a 
broader  latitude  in  assignments  and 
further  streamlines  the  administrative 
process  and  system. 


Promotions 

A  promotion  is  the  movement  of  an 
employee  to  a  higher  pay  band  within 
the  same  occupational  family  or  to  a  pay 
band  in  a  difierent  occupational  family 
which  results  in  an  increase  in  the 
employee's  salary.  Progression  vtrithin  a 
pay  band  is  based  upon  performance 
pay  increases;  as  such,  these  actions  are 
not  considered  promotions  and  are  not 
subject  to  the  provisions  of  this  section. 

Promotions  will  be  processed  under 
competitive  procedures  in  accordance 
with  merit  principles  and  requirements. 
The  following  actions  are  excepted  bom 
competitive  procediu^s: 

(a)  Re-promotion  to  a  position  which 
is  in  the  same  pay  band  and 
occupational  fanuly  as  the  employee 
previously  held  on  a  permanent  basis 
within  the  competitive  service. 

(b)  Promotion,  reassigrmient, 
demotion,  transfer  or  reinstatement  to  a 
position  having  promotion  potential  no 
greater  than  the  potential  of  a  position 
an  employee  currently  holds  or 
previously  held  on  a  permanent  basis  in 
the  competitive  service. 

(c)  A  position  change  permitted  by 
reduction-in-force  procedures. 


Federal  Register /Vol.  63,  No.  41 /Tuesday,  March  3,  1998 /Notices 


10447 


MMM 
15 

V 
(E) 

(d)  Promotion  without  ourent 
competition  when  the  employee  was 
appointed  through  competitive 
procedures  to  a  position  with  a 
documented  career  ladder. 

(e)  A  temporary  promotion,  or  detail 
to  a  position  in  a  higher  pay  band,  of 
180  days  or  less. 

(f)  Impact  of  person  on  the  job, 
accretion  of  duties,  and  Factor  IV 
process  (application  of  the  Research 
Grade  Evaluation  Guide,  Equipment 
Development  Grade  Evaluation  Guide  or 
similar  guides)  promotions. 

(g)  A  promotion  resulting  &om  the 
correction  of  an  initial  classification 
error  or  the  issuance  of  a  new 
classification  standard. 

Link  Between  Promotion  and 
Performance 

To  be  promoted  competitively  or 
noncompetitively  from  one  band  to  the 
next,  an  employee  must  meet  the 
minimum  qualifications  for  the  job  and 
have  a  current  performance  rating  of 
"B"  or  better  (see  Performance 
Evaluation)  or  equivalent  imder  a 
different  performance  management 
system. 

B.  Classification 

Introduction 

The  objectives  of  the  new 
classification  system  are  to  simplify  the 
classification  process,  make  the  process 
more  serviceable  and  understandable, 
and  place  more  decision-making 
authority  and  accountability  with  line 
managers.  All  positions  listed  in 
Appendix  A  will  be  in  the  classification 
structure.  Provisions  will  be  made  for 
including  other  occupations  as 
employment  requirements  change  in 
response  to  changing  missions  and 
technical  programs. 

Occupational  Series 

The  pres«it  GS  classification  system 
has  over  400  occupations  (also  called 
series),  which  are  divided  into  22 
groups.  The  occupational  series  will  be 
maintained.  New  series,  established  by 
OPM,  may  be  added  as  needed  to  reflect 
new  occupations  in  the  workforce. 
Appendix  A  lists  the  occupational  series 
currently  represented  at  the  MRMC  by 
occupational  family. 

Classification  Standards 

MRMC  will  use  a  classification 
system  that  is  a  modification  of  the 
system  now  in  use  at  the  US  Navy, 
Naval  Conunand,  Control  and  Ocran 
Surveillance  Center,  San  Diego, 
California.  The  present  classification 
standards  will  be  used  to  create  local 
benchmark  position  descriptions  for 
each  pay  band,  reflecting  duties  and 


responsibilities  comparable  to  those 
described  in  present  classification 
standards  for  the  span  of  grades 
represented  by  each  pay  bond.  There 
will  be  at  least  one  benchmark  position 
description  for  each  pay  band.  A 
supervisory  benchmark  position 
description  will  be  added  to  those  pay 
bands  that  include  supervisory 
employees.  Present  titles  and  series  will 
continue  to  be  used  in  order  to 
recognize  the  types  of  work  being 
performed  and  educational  backgroimds 
and  requirements  of  incumbents. 
Locally  developed  speciality  codes  and 
OPM  hmctional  codes  will  be  used  to 
facilitate  titling,  making  qualification 
determinations,  and  assigning 
competitive  levels  to  determine 
retention  status. 

Position  Descriptions  and  Classification 
Process 

The  MRMC  Commander  will  have 
delegated  classification  authority  and 
will  redelegate  this  authority  to 
subordinate  activity  Commanders/ 
Directors  for  redelegation  to  activity 
managers  as  appropriate.  New  position 
descriptions  will  be  developed  to  assist 
managers  in  exercising  delegated 
position  classification  authority. 
Managers  will  identify  the  occupational 
family,  job  series,  the  functional  code, 
the  speciality  code,  pay  band  level,  and 
the  appropriate  acquisition  codes.  The 
manager  will  document  these  decisions 
on  a  cover  sheet  similar  to  the  present 
DA  Form  374.  SpedaUty  codes  will  be 
developed  by  Subject  Matter  Experts 
(SMEs)  to  identify  the  special  nature  of 
work  performed.  Functional  codes  are 
those  currently  found  in  the  OPM 
Introduction  to  the  Classification 
Standards  which  defines  certain  kinds 
of  activities,  e.g..  Research, 
Development,  Test  and  Evaluation,  etc., 
and  covers  Engineers  &  Scientists  (E&S). 

Classification  Appeals 

An  employee  may  appeal  the 
occupational  series  or  pay  band  level  of 
his  or  her  position  at  any  time.  An 
employee  must  formally  raise  the  areas 
of  concern  to  supervisors  in  the 
immediate  chain  of  command,  either 
verbally  or  in  writing.  If  an  employee  is 
not  satisfied  with  the  superviscwy 
response,  he  or  she  may  then  appeal  to 
the  DoD  appellate  level.  If  an  employee 
is  not  satisfied  with  the  DoD  response, 
he  or  she  may  then  appeal  to  the  Office 
of  Personnel  Management,  only  after 
DoD  has  rendered  a  decision  under  the 
provisions  of  this  demonstration  project. 
Appellate  decisions  from  OPM  are  final 
and  binding  on  all  administrative, 
certifying,  payroll,  disbursing,  and 
accounting  officials  of  the  Government. 


Time  periods  for  case  processing  imder 
Title  5  apply.  An  employee  requesting 
a  classification  decision  that  would 
exceed  the  equivalent  of  a  GS-15  level 
may  not  submit  the  appeal  to  OPM. 

An  employee  may  not  appeal  the 
assignment  of  the  occupational  series  to 
an  occupational  family;  the  accuracy  of 
the  occupational  family;  the  title  of  a 
position;  the  accuracy  of  the  position 
description;  the  demonstration  project 
classification  criteria,  or  the  pay-setting 
criteria;  the  propriety  of  a  salary 
schedule;  or  matters  grievable  under  an 
administrative  or  negotiated  grievance 
procedure  or  an  alternative  dispute 
resolution  procedure. 

The  evaluation  of  classification 
appeals  under  this  demonstration 
project  are  based  upon  the 
demonstration  project  classification 
criteria.  Case  files  will  be  forwarded  for 
adjudication  through  the  CPO/CPAC/ 
CPOC  providing  personnel  services  and 
will  include  copies  of  appropriate 
demonstration  project  criteria. 

C.  Pay-for-Performance  Management 
System 

Performance  Evaluation 

Introduction 

The  performance  appraisal  system 
will  link  compensation  to  performance 
through  annual  performance  evaluations 
and  performance  ratings.  The 
performance  appraisal  system  will  allow 
optional  use  of  peer  evaluation  input 
and/or  input  from  subordinates 
whenever  appropriate.  The  system  will 
have  the  flexibiUty  to  be  modified,  if 
necessary,  as  more  experience  is  gained 
imder  the  project.  Details  of  the  system 
may  be  found  in  the  implementing 
instructions. 

Performance  Objectives 

Performance  objectives  are  statements 
of  job  responsibilities  based  on  the  work 
imit's  mission,  goals,  and  supplemental 
benchmark  position  descriptions. 
Employees  and  supervisors  will  jointly 
develop  performance  objectives  which 
will  reflect  the  types  of  duties  and 
responsibilities  expected  at  the 
respective  pay  level.  Absent  agreement 
between  employees  and  supervisors, 
final  authority  to  establish  performance 
objectives  and  element  weights  rests 
with  line  management.  The  performance 
objectives,  representing  joint  efforts  of 
emplojrees  and  their  rating  chains, 
should  be  in  place  within  30  days  from 
the  beginning  of  each  rating  period. 

Performance  Elements 

New  performance  elements  and  rating 
forms  wiU  be  designed  to  implement  a 
new  scoring  and  rating  system.  The  new 
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performance  evaluation  system  will  be 
based  on  critical  performance  elements 
deBned  in  Appendix  C.  All  elements  in 
the  new  performance  evaluation  system 
are  critical.  Non-critical  elements  will 
not  be  used.  Each  performance  element 
is  assigned  a  weight  between  a  specified 
range.  The  total  weight  of  all  elements 
in  a  performance  plan  is  100  points.  The 
supervisor  assigns  each  element  some 
portion  of  the  100  points  in  accordance 
with  its  importance  for  mission 
attainment.  These  weights  will  be 
developed  along  with  employee 
performance  objectives. 

Mid- Year  Review 

A  mid-year  review  between  a 
supervisor  and  employee  will  be  held  to 
determine  whether  objectives  are  being 
met  and  whether  performance  objectives 
should  be  modified  to  reflect  changes  in 
planning,  workload,  and  resource 
allocation.  Additional  reviews  may  be 
held  as  deemed  necessary  by  the 
supervisor.  The  weights  assigned  to 
performance  elements  will  be  changed, 
if  necessary. 

Performance  Appraisal 

A  performance  appraisal  is  scheduled 
for  the  fmal  weeks  of  the  annual 
performance  cycle,  although  an 
individual  performance  appraisal  may 
be  conducted  at  any  time  after  60  days 
on  approved  standards.  The 
performance  appraisal  process  brings 
supervisors  and  employees  together  for 
formal  discussions  on  performance  and 
results  in  (1)  written  appraisals,  (2) 
performance  ratings,  (3)  performance 
pay  increases  and/or  bonuses,  (4)  cash 
awards,  and  (5)  other  individual 
performance-related  actions,  as 
appropriate.  A  performance  appraisal 


may  consist  of  two  meetings  held 
between  employee  and  supervisor:  the 
performance  review  meeting  and  the 
evaluation  feedback  meeting. 

Performance  Review  Meeting  Between 
Employee  and  Supervisor 

The  review  meeting  is  to  discuss  job 
performance  and  accomplishments. 
Supervisors  do  not  assign  scores, 
ratings,  pay  increases,  or  awards  at  this 
meeting.  The  supervisor  notifies  the 
employee  of  the  review  meeting  in  time 
to  allow  the  employee  to  prepare  a  list 
of  accomplishments.  Employees  will  be 
given  an  opportunity  at  the  meeting  to 
give  a  personal  performance  assessment 
and  describe  accomplishments.  The 
supervisor  and  employee  discuss  job 
performance  and  accomplishments  in 
relation  to  the  performance  elements, 
objectives,  and  plarmed  activities 
established  in  the  performance  plan. 

Evaluation  Feedback  Meeting  Between 
Employee  and  Supervisor 

In  this  second  meeting  between 
employee  and  supervisor,  the  supervisor 
informs  the  employee  of  management's 
appraisal  of  the  employee's 
performance,  the  employee's 
performance  score  and  rating,  and  any 
recommended  related  pay  increase, 
bonus,  award,  or  other  personnel  action. 
During  this  second  meeting,  the 
supervisor  and  employee  will  discuss 
and  document  performance  objectives 
for  the  ne>ct  rating  period. 

Performance  Scores 

Selection  of  the  weighted  points  to 
assign  to  «n  employee's  performance  is 
assisted  by  use  of  benchmark 
performance  standards  (appendix  D). 
Each  benchmark  performance  standard 
describes  the  level  of  performance 


associated  with  a  particular  point  on  a 
rating  scale.  Supervisors  may  add 
supplemental  standards  to  the 
performance  plans  of  the  employees 
they  supervise  to  further  elaborate  the 
benchmark  performance  standards. 

The  overall  score  is  the  sum  of  the 
individual  element  scores.  Employees 
will  receive  an  academic-type  rating  of 
"A",  "B",  "C".  or  "F"  depending  upon 
the  percentage  of  goal  attainment.  These 
summary  ratings  are  representative  of 
Pattern  E  in  Summary  Level  Chart  in  5 
CFR  430.208(d)(1).  This  rating  will 
become  the  rating  of  record,  and 

(1)  Employees  rated  "B"  or  higher 
will  be  eligible  to  receive  performance- 
based  pay  increases  and/or  bonuses;  and 

(2)  Retention  years  credit  for  RIF  will 
be  received  by  employees  rated  "C"  or 
higher.  (Note:  except  when  a  PIP  does 
not  result  in  an  annual  rating  of  "C" 
prior  to  the  end  of  the  rating  cycle). 

(3)  Employees  rated  "F"  will  not 
receive  the  general  increase,  retention 
years  credit  for  RIF,  or  be  eligible  to 
receive  performance  based  pay  increases 
and/ or  bonuses. 

A  rating  of  "A"  will  be  assigned  for 
cumulative  scores  of  85  to  100  points, 
"B"  for  cumulative  scores  of  70  through 
84,  and  "C"  for  cumulative  scores  of  50 
through  69.  An  overall  rating  of  "F" 
indicates  failure  to  perform  at  the  50 
percent  level  for  any  one  of  the  assigned 
weighted  elements.  (In  such  a  case,  even 
though  the  cumulative  score  may 
exceed  49,  the  employee  vdll 
nonetheless  receive  an  overall  rating  of 
"F".  NOTE:  An  "F"  constitutes  an 
unacceptable  rating).  The  academic-type 
ratings  will  be  used  to  determine  pay  or 
bonus  values  and  to  award  additional 
RIF  retention  years  as  follows: 


Rating 

Com- 

pens«tion 

(shares) 

RIF  Reten- 
tion years 
added 

General  in- 
crease ^ 

"A"  

2 
0 

10 
7 
3 
0 

YES 

"B" „ 

YES 

"C" 

YES 

"F"  „ 

NO 

^  Employees  rated  "B"  or  higher  will  be  eligible  to  receive  perlormance-based  pay  increases  and/or  bonuses.  Retention  years  credit  for  RIF  will 
be  received  by  employees  rated  "C"  or  higher,  except  when  a  PIP  does  not  result  In  an  annual  rating  of  "C"  prior  to  the  end  of  the  rating  cycle. 

2  The  maximum  pay  rate  for  pay  band  V  cannot  exceed  rate  for  ES-4.  Therefore,  employees  at  or  near  the  top  pay  band  V  may  not  receive 
the  full  general  Increase  if  it  is  not  authorized  for  SES  employees. 


Performance  Based  Actions 

MRMC  will  implement  a  two  step 
process  to  deal  with  poor  performers. 
This  process  may  lead  to  involuntary 
separations  if  the  employee  receives  a 
score  of  less  than  50  percent  of  the 
points  for  any  weighted  element. 

The  process  will  begin  with  the 
recognition  that  an  employee's 


performance  is  unacceptable  (any 
element  that  would  be  rated  at  less  than 
the  50  percent  level  of  its  assigned 
benchmark  weight).  The  two  steps  are  as 
follows:  (1)  Performance  improvement 
plan  (PIP),  and  (2)  separation. 

When  the  employee  is  determined  to 
be  performing  below  the  50%  level  for 
any  element,  the  supervisor  and 


employee  will  develop  a  structured  PIP 
that  will  be  monitored  for  a  reasonable 
period  of  time. 

If  the  employee  fails  to  improve 
during  this  structured  plan,  the 
employee  will  be  given  notice  of 
proposed  appropriate  action.  The 
activity  may  consider  a  change  in 
assignment  or  reduction  in  pay  as 
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opposed  to  removal  if  the  mission, 
organizational  structure  and  available 
resources  warrant  such  action.  If 
employees  are  separated,  they  will  have 
due  process  recourse  as  a  former 
employee. 

(Note:  Performance  based  adverse  actions 
may  be  taken  under  5  U.S.C,  Chapter  75  or 
Chapter  43). 

Actions  taken  imder  Chapter  75  do 
not  require  a  PIP. 

If  a  PIP  ends  prior  to  the  end  of  the 
annual  performance  cycle  and  the 
employee's  performance  improves  to  the 
50%  or  above  level  in  all  assigned 
elements,  the  employee  is  appraised 
again  at  the  end  of  the  annual 
performance  cycle. 

If,  in  conjunction  with  the  completion 
of  the  PIP,  the  employee  attains  an 
annual  rating  of  "C"  or  higher,  they  wrill 
receive  the  annual  general  increase  and 
RTF  retention  years  credit  will  be 
earned.  In  addition,  employees  attaining 
an  annual  rating  of  "B"  or  higher  will 
also  be  eligible  for  an  increase  to  base 
pay  and/or  bonus. 

If  a  PIP  ends  after  the  end  of  the 
annual  performance  cycle  and  the 
employee's  performance  has  improved 
to  the  50%  or  above  level  in  all  assigned 
elements,  employment  continues  but  no 
retroactive  annual  general  increase, 
performance  bonus,  or  RIF  retention 
years  credit  is  granted  for  that 
performance  cycle  period. 

Employee  Relations 

Employees  covered  by  the  project  will 
be  evaluated  under  a  performance 
evaluation  system  that  affords  grievance 
rights  comparable  to  those  provided 
currently.  The  MRMC  will  maintain  the 
substantive  and  procedural  appeal 
rights  currently  afforded  when  taking 
action  for  misconduct  and  poor 
performance. 

Awards 

The  MRMC  currently  has  an  extensive 
awards  program  consisting  of  both 
internal  and  external  awards.  While  not 
Unked  to  the  pay-for-performance 
system,  awards  will  continue  to  be 
given  for  special  acts  and  other 
categories  as  they  occur.  Awards  may 


include,  but  are  not  Umited  to,  special 
acts,  patents,  suggestions,  on-the-spot, 
and  time-off,  and  may  be  modified  or 
expanded  as  appropriate.  Major  Army 
Command  (MACOM)  and  DoD  awards 
and  other  honorary  noncash  awards  will 
be  retained. 

In  an  e^ort  to  foster  and  encourage 
team  work  among  its  employees,  a 
Commander/Director  may  allocate  a 
sum  of  money  to  a  team  for  outstanding 
completion  of  a  special  task  or 
significant  achievement,  and  the  team 
may  decide  the  individual  distribution 
of  the  total  dollars  among  themselves. 

Pay  Administration 

Introduction 

The  objective  is  to  estabHsb  a  pay 
system  that  will  improve  the  abihty  of 
the  MRMC  to  attract  and  retain  quality 
employees.  The  new  system  will  be  a 
pay-for-performance  system  and,  when 
implemented,  wall  result  in  a 
redistribution  of  pay  resoiut:es  based 
upon  individual  performance. 

Pay-for-Performance 

MRMC  will  use  a  simplified 
performance  appraisal  system  that  will 
permit  both  the  supervisor  and  the 
employee  to  focus  on  quality  of  the 
work.  The  proposed  system  will  permit 
the  manager/ supervisor  to  base 
compensation  on  performance  or  value 
added  to  the  goal  of  the  organization 
rather  than  on  longevity  and  risk 
aversion.  This  system  will  allow 
managers  to  withhold  pay  increases 
from  nonperformers,  thereby  giving  the 
nonperformer  the  incentive  to  improve 
performance  or  leave  government 
service. 

Pay-for-performance  has  two 
components:  Performance  pay  increases 
(i.e.  base  pay  increases)  and/or  bonuses. 
All  covered  employees  will  be  given  the 
full  amoimt  of  locality  pay  adjustments 
(as  applicable  when  they  occur, 
regardless  of  performance.  The  funding 
for  performance  pay  increases  and/or 
bonuses  is  composed  of  money 
previously  available  for  within-grade 
increases,  quality  step  increases,  and 
promotions  from  one  grade  to  another 


when  the  grades  are  now  in  the  same 
pay  band. 

Performance  Pay  Pool 

The  funding  in  the  performance  pay 
pool  will  be  used  for  base  pay  increases 
and/or  performance  bonus  pay.  The 
payouts  made  to  employees  from  the 
performance  pay  pool  may  be  a  mix  of 
base  pay  increases,  subject  to  the  pay 
ceiling  in  the  pay  bands,  and  bonus 
payments. 

The  Headquarters,  MRMC 
Comptroller,  in  conjunction  with  each 
subordinate  activity  Commander/ 
Director,  will  calculate  the  total 
performcmce  pay  pool  and  allocate  pay 
pools  to  subordinate  activities.  Each 
subordinate  activity  Commander/ 
Director  will  allocate  pay  pools  to 
organizational  units  or  teams  as 
appropriate. 

Performance  Pay  Increases  and/or 
Performance  Bonuses  ' 

A  pay  pool  manager  is  accountable  for 
staying  within  pay  pool  limits.  The  pay 
pool  memager  assigns  pay  increases  and/ 
or  bonuses  to  individuals  on  the  basis 
of  an  academic-type  rating,  the  value  of 
the  performance  pay  pool  resources 
available,  and  the  individual's  current 
basic  rate  of  pay  within  a  given  pay 
band.  A  pay  pool  manager  may  request 
approval  from  the  Commander/Director 
or  his/her  designee  to  grant  a  higher 
performance  pay  increase/performance 
bonus  than  is  generated  by  the 
compensation  formula  to  recognize  an 
employee's  extraordinary  achievement 
or  to  provide  accelerated  compensation 
for  local  interns. 

A  performance  payout  will  be  initially 
calculated  for  each  individual  based 
upon  a  pay  pool  assignment  that  will  be 
composed  of  monies  outlined 
previously.  For  illustration  purposes, 
approximately  2.4  percent  of  the  value 
of  the  combined  basic  rates  of  pay  of  the 
assigned  employees  will  be  used.  A 
share  will  be  calculated  so  that  a  pay 
pool  manager  will  not  exceed  the 
resources  that  are  available  in  the  pay 
pool.  The  performance  payout  for  an 
individual  will  be  determined  as 
follows: 


Individual  Performance  Payout  - 


Pool  Value  *  SALi  *  Ni 
SUM(SALj*Nj);  j-1  ton 


Where: 

Pool  Value  =  0.024  *  SUM  (SALk);  K  = 
Iton 

n  =  number  of  employees  in  pay  pool 


N  =  Number  of  Shares  (0-2)  earned  by 
an  employee  based  on  their 
performance  rating 
SAL  =  An  individual's  basic  rate  of  pay 
SUM  =  The  summation  of  the  entities  in 
parenthesis  over  the  range  indicated 


i  =  individual 

To  illustrate  the  formula,  the  basic 
rates  of  pay  of  the  10  employees  in  a  pay 
pool,  who  each  earn  $50,000  per  year, 
total  to  $500,000.  The  employees  earned 
a  total  of  15  shares  based  on  their 
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ratings  (5  individuals  earned  an  "A" 
rating,  and  5  individuals  earned  a  "B" 
rating).  The  pay  pool  value  is  then  2.4 
percent  of  the  sum  of  $500,000,  or 
$12,000.  The  individual  performance 
payout  being  determined  is  for  an 
individual  who  earns  $50,000  per  year 
and  receives  an  "A"  on  the  appraisal, 
thus  earning  2  shares.  Using  the 
formula,  the  individual  performance 
payout  is  calctilated  by  multiplying  the 
pay  pool  value,  $12,000,  by  the 
individual  basic  rate  of  pay,  $50,000,  by 
the  number  of  shares  earned,  2.  This 
product  is  divided  by  the  simi  of  the 
products  of  the  individual  basic  rates  of 
pay  times  the  number  of  shares  earned, 
or  750,000.  The  resulting  individual 
performance  payout  is  $1,600.00  for  the 
year. 

An  annual  performance  base  pay 
increase  could  be  all,  none,  or  part  of 
the  compensation  formula  depending  on 
■  the  current  basic  rate  of  pay  of  the 
employee.  Annual  performance  base 
pay  increases  will  be  limited  to  the 
difference  between  the  particular  band 
pay  cap  and  the  employee's  current 
basic  rate  of  pay,  or  total  dollar  value  of 
shares,  whichever  is  less,  with  the 
balance  converted  to  a  performance 
bonus.  This  means  that  employees 
whose  basic  rates  of  pay  have  reached 
the  upper  limits  of  a  particular  pay  band 
will  receive  most  performance 
comp>ensation  as  a  performance  bonus. 
Cash  bonuses  will  not  become  a  part  of 
the  employee's  basic  rate  of  pay. 
Employees  receiving  retained  rates  are 
subject  to  special  rules  governing  basic 
pay  adjustments.  An  employee  receiving 
a  retained  rate  whose  performance 
rating  is  "F"  at  the  time  of  a  general  pay 
increase  will  receive  no  increase  in  the 
retained  rate.  All  other  employees 
receiving  a  retained  rate  will  receive  a 
general  pay  increase  equal  to  50  percent 
of  the  amount  of  the  increase  in  the 
maximiun  rate  of  basic  pay  payable  for 
the  pay  band  of  the  employee's  position. 

Su{)ervisory  Bonus 

Supervisory  bonuses  of  up  to  10%  of 
the  basic  rate  of  pay  may  be  paid  at  the 
discretion  of  Commanders/IMrectors  to 
supervisors  with  employees  in  the  same 
pay  band.  In  exceptional  cases 
(approved  by  HQ,  MRMC),  supervisors 
who  do  not  have  employees  in  the  same 
pay  band  may  be  compensated  up  to  5% 
of  basic  rate  of  pay.  Employees  who 
qualify  for  the  bonus  include 
supervisors  in  all  occupational  famihes 
with  formal  supervisory  authority 
meeting  that  required  for  coverage 
under  the  0PM  GS  Supervisory  Guide. 
The  supervisory  bonus  is  to  recognize 
supervisory  responsibilities  reqiiired  of 
supervisors  most  often  receiving  the 


same  pay  as  non-supervisory 
subordinates.  There  are  two  situations 
in  which  a  supervisory  bonus  may  be 
warranted: 

(1)  Supervisors  may  be  granted  up  to 
10  percent  of  the  basic  rate  of  pay  if  they 
supervise  employees  within  the  same 
pay  band  or, 

2)  Up  to  5  percent  of  the  basic  rate  of 
pay  for  those  supervising  employees  in 
lower  or  other  pay  bands. 

Note:  Pay  band  V  employees  in  the  E&S 
occupational  family  are  excluded. 

Bonuses,  which  must  be  negotiated 
annually,  will  not  be  treated  as  basic 
pay  and  are  not  a  part  of  the 
performance  pay  pool. 

Because  the  bonus  is  paid  at  the 
beginning  of  the  appraisal  period,  if  the 
individual  leaves  a  supervisory  position 
or  is  removed  from  supervisory 
responsibilities  (unless  effected  through 
RTF  action),  the  prorated  portion  of  the 
bonus  for  the  non-supervisory  portion  of 
the  performance  year  will  be  recovered 
as  a  debt  due  the  Government.  Before 
any  supervisory  bonus  is  paid,  the 
supervisor  will  sign  an  agreement  to 
make  any  required  repayment. 

Pay  and  Compensation  Ceilings 

An  employee's  total  monetary 
compensation  paid  in  a  calendar  year 
may  not  exceed  the  basic  rate  of  pay 
paid  in  level  I  of  the  Executive  Schedule 
consistent  with  5  U.S.C.  5307  and  5  CFR 
Part  530,  Subpart  B. 

In  addition,  each  pay  band  will  have 
its  own  pay  ceiling,  just  as  grades  do  in 
the  current  system.  Pay  rates  for  the 
various  pay  bends  will  be  directly  keyed 
to  the  GS  rates,  except  the  maximum 
rate  for  pay  bend  V  of  the  engineer  and 
scientist  occimational  family  which 
cannot  exceed  ES-4.  Basic  pay  will  be 
limited  to  the  maximvun  rates  payable 
for  each  pay  band,  except  for  retained 
rates  as  previously  described. 

Pay  Setting  for  Promotion 

The  minimum  basic  pay  increase 
upon  promotion  to  a  higher  pay  band 
will  be  6  percent  or  the  minimum  rate 
of  the  new  pay  band.  The  maximum 
amoimt  of  pay  increase  upon  promotion 
will  not  exceed  $10,000. 

When  a  temporary  promotion  is 
terminated,  the  employee's  pay 
entitlements  will  be  redetermined  based 
on  the  employee's  position  of  record, 
with  appropriate  adjustments  to  reflect 
pay  events  during  the  temporary 
promotion,  subject  to  the  specific 
poUcies  and  rules  estabUshed  by 
MRMC.  In  no  case  may  those 
adjustments  increase  the  pay  for  the 
position  of  record  beyond  the  applicable 
pay  range  maximum  rate. 


Placement  in  a  Lower  Pay  Band 

Employees  who  receive  50  percent  or 
less  of  an  assigned  benchmark  score  in 
any  element  or  who  are  on  a 
performance  improvement  plan  at  the 
time  pay  determinations  are  made,  do 
not  receive  performance  payouts  or  the 
general  increase.  This  action  may  result 
in  a  base  salary  that  is  identified  in  a 
lower  pay  band.  This  occurs  because  the 
minimum  rates  of  basic  pay  in  a  pay 
band  increase  as  the  result  of  the  general 
increase  (5  U.S.C.  5303).  This  situation, 
(a  reduction  in  band  level  with  no 
reduction  in  pay)  will  not  be  considered 
an  adverse  action,  nor  will  band 
retention  provisions  apply. 

D.  Hiring  and  Appointment  Authorities 

Hiring  Authority 

A  candidate's  basic  eligibility  will  be 
determined  using  OPM's  QuaUfication 
Standards  Handbook  of  General 
Schedule  Positions.  Candidates  must 
meet  the  minimum  standards  for  entry 
into  the  payband.  For  example  if  the 
payband  includes  positions  in  grades 
GS-5  and  GS-7,  the  candidates  must 
meet  the  qualifications  for  positions  at 
GS-5  level.  Specific  experience/ 
education  required  will  be  determined 
based  on  whether  a  position  to  be  filled 
is  at  the  lower  or  higher  end  of  the  band. 
As  a  general  rule,  pay  vnll  be  set  at  the 
lowest  level  in  a  pay  band. 
Appointments  made  above  the 
minimum  level  will  be  based  upon 
superior  qualifications  of  the  candidate. 
A  candidate  appointed  toward  the 
higher  end  of  a  pay  band  should  have 
qualifications  approaching  the  lowest 
General  SchediUe  grade  incorporated 
into  the  next  higher  pay  band.  For 
example,  a  person  appointed  at  the 
higher  end  of  Pay  Band  II  in  the 
Engineers  and  Scientists  Occupational 
Family  would  have  education, 
experience,  or  a  combination  of  the  two 
approaching  the  quahfications  of  the 
GS-13  level,  which  is  the  lowest 
General  Schedule  grade  incorporated 
into  Pay  Band  DI  Under  the 
demonstration  authority,  the  MRMC  is 
authorized  to  modify  by  increasing  QSH 
qualifications  and/or  experience  or 
substitutable  education  requirements. 
Substitutable  education  can  be 
modified;  however,  no  changes  can  be 
made  to  standards  with  positive 
education  requirements  or  minimum 
education  requirements.  In  some  cases, 
MRMC  will  update  these  standards  to 
reflect  current  psactices  in  the 
occupational  families  and  modem 
curricula  in  recognized  degree 
programs.  Selective  placement  factors 
may  be  established  when  judged  to  be 
critical  to  successful  job  performance. 
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These  factors  must  be  commiinicated  to 
all  candidates  for  specific  vacancies  and 
must  be  met  for  basic  eUgibility. 

In  the  proposed  system,  as  with  the 
current  system,  the  individual  manager 
will  decide  whether  to  fill  a  position 
from  among  internal  candidates  or  to 
recruit  from  outside. 

The  MRMC  is  committed  to  positive 
affirmative  action  and  equal 
employment  opportunity  goals.  Line 
managers  will  be  accountable  for 
imderstanding  and  implementing 
pohcies  designed  to  meet  these  goals. 

Appointment  Authority 

Under  the  demonstration  project, 
there  will  continue  to  be  career  and 
career  conditional  appointments.  These 
appointments  will  use  existing 
authorities  and  entitlements.  Non- 
permanent  positions  (exceeding  one 
year)  needed  to  meet  fluctuating  or 
imcertain  workload  requirements  will 
be  filled  using  a  Contingent  Employee 
appointment  authority. 

Employees  hired  for  more  than  one 
year,  undor  the  contingent  employee 
appointment  authority  are  given  term 
appointments  in  the  competitive  service 
for  no  longer  than  five  years.  The 
MRMC  Commander  is  authorized  to 
extend  a  contingent  appointment  one 
additional  year.  These  employees  are 
entitled  to  the  same  rights  and  benefits 
as  term  employees  and  will  serve  a  one 
year  trial  period.  The  Pay-for 
Performance  Management  System 
outlined  in  this  Plan  applies  to 
contingent  employees. 

Appointment  will  be  made  under  the 
same  appointment  authorities  and 
processes  as  regular  term  appointments, 
but  recruitment  bulletins  must  indicate 
that  there  is  a  potential  for  conversion 
to  permanent  employment. 

Employees  hired  under  the  contingent 
employee  authority  may  be  eligible  for 
conversion  to  career-conditional 
appointments.  To  be  converted,  the 
employee  must  (1)  have  been  selected 
for  the  term  position  under  competitive 
procedures,  with  the  announcement 
specifically  stating  that  the  individual(s) 
selected  for  the  term  position(s)  may  be 
eligible  for  conversion  to  career- 
conditional  appointment  at  a  later  date; 

(2)  served  two  years  of  substantially 
continuous  service  in  the  term  position; 

(3)  be  selected  imder  merit  promotion 
procedures  for  the  permanent  position; 
and  (4)  have  a  current  rating  of  "B"  or 
better. 

Employees  serving  under  regular  term 
appointments  at  the  time  of  conversion 
to  the  demonstration  project  will  be 
converted  to  the  new  contingent 
employee  appointments  provided  they 
were  hired  for  their  current  positions 


imder  competitive  procediures.  These 
employees  will  be  eligible  for 
conversion  to  career-conditional 
appointment  if  they  have  a  current 
rating  of  "B"  or  better  {or  the  equivalent 
of  "B"  in  their  current  evaluation 
system),  and  are  selected  under  merit 
promotion  procedures  for  their 
permanent  position  after  having 
completed  two  years  of  continuous 
service.  Time  served  in  term  positions 
prior  to  conversion  to  the  contingent 
employee  appointment  is  creditable, 
provided  the  service  was  continuous. 

Extended  Probationary  Period 

The  current  one-year  probationary 
period  will  be  extended  to  "up  to  three 
years"  for  all  newly  hired  employees  in 
all  pay  bands.  The  purpose  of  extending 
the  probationary  period  is  to  allow 
supervisors  an  adequate  period  of  time 
to  fully  evaluate  an  employee's  ability  to 
complete  a  research  cycle  and/or  to 
fully  evaluate  an  employee's 
contribution  and  conduct.  The  length  of 
the  probationary  period  for  the 
Engineers  and  Scientists  Occupational 
Family  will  be  three  years.  The 
probationary  period  for  all  other 
occupational  famiUes  will  be  two  years. 

Aside  from  extending  the  time  period, 
all  other  features  of  the  current 
probationary  period  are  retained 
including  the  potential  to  remove  an 
employee  without  providing  the  full 
substantive  and  procedural  rights 
afforded  a  non-probationary  employee. 
Any  employee  subject  to  serving  a 
probationary  period  that  was  appointed 
prior  to  the  implementation  date  will 
not  be  affected.  The  "up  to  three  year" 
probation  will  apply  to  new  hires  or 
those  who  do  not  have  reemployment 
ri^ts  or  reinstatement  privileges. 

Probationary  employees  will  be 
terminated  when  the  employee  fails  to 
demonstrate  proper  conduct,  technical 
competency,  and/or  adequate 
contribution  for  continued  employment. 
When  the  MRMC  decides  to  terminate 
an  employee  serving  a  probationary 
period  because  his/her  work 
performance  or  conduct  during  this 
period  fails  to  demonstrate  his/her 
fitness  or  qualifications  for  continued 
employment,  it  shall  terminate  his/her 
services  by  written  notification  of  the 
reasons  for  separation  and  the  effective 
date  of  the  action.  The  information  in 
the  notice  as  to  why  the  employee  is 
being  terminated  shall,  as  a  minimum, 
consist  of  the  manager's  conclusions  as 
to  the  inadequacies  of  his/her 
performance  or  conduct. 

Supervisory  Probationary  Periods 

Supervisory  probationary  periods  will 
be  made  consistent  with  5  CFR  315.901. 


Employees  that  have  successfully 
completed  the  initial  probationary 
period  will  be  required  to  complete  an 
additional  one-year  probationary  period 
for  the  initial  appointment  to  a 
supervisory  position.  If,  diuing  the 
probationary  period,  the  decision  is 
made  to  return  the  employee  to  a  non- 
supervisory  position  for  reasons  solely 
related  to  supervisory  performance,  the 
employee  will  be  returned  to  a 
comparable  position  of  no  lower  pay 
band  and  basic  pay  than  the  position 
bom  which  he/she  was  promoted. 

Voluntary  Emeritus  Program 

Under  the  demonstration  project, 
Commanders/Directors  will  have  the 
authority  to  offer  retired  or  separated 
individuals  voluntary  assignments  in 
their  activities.  This  authority  will 
include  individuals  who  have  retired  or 
separated  from  Federal  service. 
Voluntary  Emeritus  Program 
assignments  are  not  considered 
"employment"  by  the  Federal 
Government  (except  for  the  purposes  of 
injiuy  compensation).  Thus,  such 
assignments  do  not  afiiect  an  employee's 
entitlement  to  buy-outs  or  severance 
payments  based  on  an  earher  separation 
from  Federal  service.  The  Voluntary 
Emeritus  Program  will  ensure  continued 
quality  research  while  reducing  the 
overall  salary  line  by  allowing 
individuals  to  accept  retirement 
incentive  with  the  opportiuiity  to  retain 
a  presence  within  their  community.  The 
program  will  be  of  most  benefit  during 
manpower  reductions  as  individuals 
could  accept  retirement  and  return  to 
provide  valuable  on-the-job  training  or 
mentoring  to  less  experienced 
individuals. 

To  be  accepted  into  the  emeritus 
program,  a  volunteer  must  be  approved 
by  the  subordinate  activity  Commander/ 
Director.  Everyone  who  applies  is  not 
entitled  to  a  voluntary  assignment.  The 
laboratory  Commander/Director  must 
clearly  docimient  the  decision  process 
for  each  appUcant  (whether  accepted  or 
rejected)  and  retain  the  documentation 
throughout  the  assignment. 
Documentation  of  rejections  will  be 
maintained  for  two  years. 

To  ensiire  success  and  encourage 
participation,  the  individual's  Federal 
retirement  pay  (whether  military  or 
civilian)  will  not  be  affected  while 
serving  in  a  voluntary  capacity.  Retired 
or  separated  Federal  individuals  may 
accept  an  emeritiis  position  without  a 
break  or  mandatory  waiting  period. 

Volimteers  will  not  be  permitted  to 
monitor  contracts  on  behalf  of  the 
government  or  to  participate  on  any 
contracts  where  a  conflict  of  interest 
exists.  The  same  rules  that  currently 
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apply  to  source  selection  members  will 
apply  to  volunteers. 

An  agreement  will  be  established 
between  the  volunteer,  the  subordinate 
activity  Commander/Director,  and  the 
servicing  CPO/CPAC/CPOC.  The 
agreement  will  be  reviewed  by  the 
Headquarters,  MRMC  legal  office  for 
ethics  determinations  under  the  joint 
Ethics  Regulations.  The  agreement  must 
be  finalized  before  the  assumption  of 
duties  and  shall  include: 

(a)  a  statement  that  the  voluntary 
assignment  does  not  constitute  an 
appointment  in  the  civil  service  and  is 
without  compensation,  and  any  and  all 
claims  against  the  Government  because 
of  the  voluntary  assignment  are  waived 
by  the  volunteer, 

(b)  a  statement  that  the  volunteer  will 
be  considered  a  Federal  employee  for 
the  purpose  of  injury  compensation; 

(c)  volimteer's  work  schedule; 

(d)  length  of  agreement  (defined  by 
length  of  project  or  time  defined  by 
weeks,  months,  or  years); 

(e)  support  provided  by  the 
subordinate  activity  (travel, 
administrative,  office  space,  supplies); 

(f)  a  one-page  or  less  Statement  of 
Duties  and  Experience; 

(g)  a  provision  that  states  no 
additional  time  will  be  added  to  a 
volunteer's  service  credit  for  such 
purpoees  as  retirement,  severance  pay 
and  leave  as  a  result  of  being  a  member 
of  the  Voluntary  Emeritus  Program: 

(h)  a  provision  allowing  either  party 
to  void  the  agreement  with  10  working 
days  written  notice;  and 

(i)  the  level  of  security  access  required 
(any  security  clearance  required  by  the 
position  will  be  managed  by  the 
subordinate  activity  while  ihe  volimteer 
is  a  member  of  the  Volimtary  Emeritus 
Program). 

E.  Expanded  Developmental 
Opportunities  Program 

The  MRMC  Expanded  Developmental 
Opportunities  Program  will  cover  all 
demonstration  project  employees.  An 
expanded  developmental  opportimity 
complements  existing  developmental 
opportunities  such  as  (1)  long-term 
training,  (2)  one-year  work  experiences 
in  an  industrial  setting  via  the  Relations 
With  hidustry  Program,  (3)  one-year 
woric  experiences  in  laboratories  of 
allied  nations  via  the  Science  and 
Engineer  Exchange  Program,  (4) 
rotational  job  assignments  within  the 
MRMC,  (5)  developmental  assignments 
in  higher  headouarters  within  the  Army 
and  DoD.  (6)  self-directed  study  via 
oonespondence  courses  and  local 
colleges  and  universities,  (7)  details 
within  MRMC  and  to  other  Federal 


Agencies,  and  (8)  Intergovernmental 
Personnel  Act  Agreements. 

Each  developmental  opportunity 
period  should  benefit  the  MRMC,  as 
well  as  increase  the  employee's 
individual  effectiveness.  Various 
learning  or  imcompensated 
developmental  work  experiences  may 
be  considered,  such  as  advanced 
academic  teaching  or  research, 
sabbaticals,  or  on-the-job  work 
experience  with  public  or  non-profit 
organizations. 

An  expanded  developmental 
opportunity  period  will  not  result  in 
loss  of  (or  reduction  in)  basic  pay,  leave 
to  which  the  employee  is  otherwise 
entitled,  or  credit  for  time  or  service. 
Input  for  performance  rating  purposes 
will  be  obtained  from  the  gaining 
organization  to  ensure  a  rating  of  record 
is  on  file  and,  if  warranted,  a 
performance  award  and/or  bonus  and 
retention  years  credit  for  RIF  purposes 
is  documented. 

The  opportunity  to  participate  in  the 
Expanded  Developmental  Opportxmities 
Program  will  be  announced  as 
opportunities  arise.  Instructions  for 
application  and  the  selection  criteria 
will  be  included  in  the  annoimcement. 
Final  selection/approval  for 
participation  in  the  program  will  be 
made  by  activity  Commanders/ 
Directors.  The  position  of  employees  on 
an  expanded  developmental 
opportimity  may  be  backfilled  by 
temporary  promotion,  or  temporary/ 
contingent  employees.  However,  that 
position  or  its  equivalent  must  be  made 
available  to  ihe  employee  returning 
from  the  expended  developmental 
opport\inity. 

An  employee  accepting  an  Expanded 
DevelopmeMal  Opportimity  must  sign  a 
continuing  service  agreement.  If  the 
employee  voluntarily  leaves  the  MRMC 
before  the  service  obUgation  is 
completed,  the  employee  is  fiable  for 
repayment.  However,  the  MRMC 
Director  has  the  authority  to  waive  this 
agreement. 

F.  Revised  Rieduction-in-Force  (RIF) 
Procedures 

Introduction 

When  an  employee  in  the  MRMC 
demonstration  project  is  faced  with 
separation  or  downgrading  due  to  lack 
of  work,  shortage  of  funds, 
reorganization,  insufficient  personnel 
ceilkig,  the  exercise  of  remnployment  or 
restoration  rights,  or  furlou^  for  more 
than  30  calendar  days  or  more  than  22 
discontinuous  days,  RIF  procedures  will 
be  used.  

The  procedures  in  5  CFR  Part  351  will 
be  followed  with  the  modifications 


specified  below  pertaining  to 
competitive  areas,  assignment  rights, 
credit  for  performance  ratings  and 
service  computation  date. 

Competitive  Areas 

The  Headquarters  and  eech 
subordinate  activity  of  the  MRMC  will 
be  in  a  separate  competitive  area  for  RIF 
purposes.  Further,  within  each 
subordinate  activity,  detachments 
located  at  dillierent  geographic  sites  will 
be  in  a  separate  competitive  area  for  RIF 
purposes.  Each  of  the  four  occupational 
famiUes  will  be  a  separate  competitive 
area  within  each  activity.  (Competitive 
service  and  excepted  service  employees 
will  compete  separately  within  a 
competitive  area.)  DA  Intems  will 
continue  to  be  pert  of  the  ACTEDS 
competitive  area. , 

Retention  | 

Within  each  aompetitive  area, 
competitive  levels  will  be  established 
consisting  of  all  positions  in  the  same 
occupational  faaoily  and  pay  band 
which  are  similar  enough  in  duties, 

aualifications,  and  working  conditions 
lat  the  incumbent  of  one  position  can 
perform  successfully  the  duties  of  any 
otber  position  ia  the  competitive  level 
without  unduly  intwrupting  the  vtaik 
program. 

Current  RIF  regulations  will  be 
modified  to  restrict  bumping  and 
retreating  to  positions  within  the 
employee's  current  occupational  family. 
This  feature  will  minimize  the 
disruption  associated  with  the  RIF 
process.  An  employee  may  displace 
another  employee  within  the  same 
occupational  family  by  bump  or  retreat 
to  one  band  below  the  employee's 
existing  band.  A  prefarence  eligible 
veteran  with  a  oompensable  service- 
connected  disability  of  30%  or  more 
may  retreat  to  positions  two  bands  (or 
the  equivalent  of  five  (5)  grades)  below 
his/her  current  band. 

Reductions-ia-force  are  accomplished 
using  the  retention  factors  of  tenure, 
veterans  preference,  credit  for 
performance  ratings,  and  length  of 
service,  in  that  order. 

Contingmt  employees  are  in  Tenure 
Group  in  for  reduction-in-force 
purposes.  Reduction-in-force 
procedures  are  not  required  when 
separating  these  employees  when  their 
appointments  expire. 

Link  Between  I^rformance  and 
Retention 

Credit  for  performance  based  on  the 
last  three  (3)  ratings  of  record  during  the 
preceding  four  (4)  years  will  be  applied 
as  follows:  a  ratiiig  of  "A"  equals  10 
years;  a  rating  of  "B"  equals  7  years;  a 
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rating  of  "C"  equals  3  years,  and  a  rating 
of  "F"  adds  no  credit  for  retention. 
Credit  for  performance  is  cumulative, 
not  averaged.  Ratings  given  under  non- 
demonstration  systems  will  be 
converted  to  the  demonstration  rating 
scheme  and  provided  the  equivalent 
performance  rating  credit: 

In  some  cases,  an  employee  may  not 
have  three  (3)  annual  performance 
ratings  of  recoil.  In  these  situations, 
performance  credit  will  be  given  on  the 
basis  of  either  an  average  of  the  ratings 
actually  on  record  or  if  no  actual  ratings, 
modal  rating  (most  common)  given 
within  the  employee's  competitive  area. 
When  an  employee  is  missing  a  rating 
of  record,  the  credit  assigned  for  the 
actvial  ratings  received  will  be  averaged, 
and  the  result  thus  derived  will  be  used 
as  the  credit  for  the  missing  rating.  For 
an  employee  who  has  no  ratings  of 
record,  all  credit  will  be  based  on  the 
repeated  use  of  a  single  modal  rating 
from  the  most  recently  completed 
appraisal  period  on  record. 

An  employee  who  has  received  a 
written  decision  to  demote  him/her  to  a 
lower  pay  band  because  of  unacceptable 
performance,  competes  in  RIF  from  the 
position  to  which  he/she  will  be/has 
been  demoted.  Employees  who  have 
been  demoted  for  imacceptable 
performance,  and  as  of  the  date  of  the 
issuance  of  the  RIF  notice  have  not 
received  a  performance  rating  in  the 
position  to  which  demoted,  will  receive 
either  an  average  of  the  ratings  actually 
on  record  or  if  no  actual  ratings,  modal 
rating  (most  common)  given  within  the 
employee's  competitive  area. 

An  employee  with  a  current  annual 
performance  rating  of  "F"  has 
assignment  rights  only  to  a  position 
held  by  another  employee  who  has  an 
"F"  rating.  An  employee  who  has  been 
given  a  written  decision  of  removal 
because  of  unacceptable  performance  or 
conduct  will  be  placed  at  the  bottom  of 
the  retention  register  for  their 
competitive  level. 

Link  Between  Service  Computation  Date 
(  Length  of  Service)  and  Retention 

Service  computation  date  (length  of 
service)  will  be  used  in  RIF  procedures 
when  performance  retention  procedures 
result  in  two  or  more  employees  with 
the  same  standing.  When  this  occurs,  all 
creditable  service  (both  civilian  and 
military)  will  be  used  to  determine 
which  employee(s)  will  be  separated. 

Notice  Period 

The  RIF  notice  period  will  follow 
OPM  guidelines. 


Grade  and  Pay  Retention 

Except  where  waived  or  modified  in 
the  waiver  section  of  this  plan,  grade 
and  pay  retention  will  follow  current 
law  and  regulations  (e.g.  occupational 
family  pay  bands  will  substitute  for 
grade.) 

Use  of  Voluntary  Incentives 

Subordinate  activity  Commanders/ 
Directors  currently  have  delegated 
authority  to  grant  payments  rmder  the 
VSIP.  This  authority  will  continue 
under  this  project. 

rV.  Training  | 

Introduction 

The  key  to  the  success  or  failure  of  the 
proposed  demonstration  project  will  be 
the  training  provided  for  all  involved. 
This  training  will  not  only  provide  the 
necessary  knowledge  and  skills  to  carry 
out  the  proposed  changes,  but  will  also 
lead  to  commitment  to  the  program  on 
the  part  of  participants. 

Training  at  the  oegioning  of 
implementation  and  throu^out  the 
demonstration  will  be  provided  to 
supervisors,  employees,  and  the 
administrative  sta^  responsible  for 
assisting  managers  in  effecting  the 
changeover  and  operation  of  the  new 
system. 

The  elements  to  be  covered  in  the 
orientation  portion  of  this  training  will 
include  at  a  minimiun: 

(1)  A  description  of  the  personnel 
system,  (2)  how  employees  are 
converted  into  and  out  of  the  system,  (3) 
the  pay  adjustment  and/or  bonus 
process,  (4)  familiarization  with  the  new 
position  descriptions  and  performance 
objectives,  (5)  the  performance 
evaluation  management  system,  (6)  the 
reconsideration  process,  and  (7)  the 
demonstration  project  administrative 
and  formal  evaluation  process. 

Supervisors 

The  focus  of  this  project  on 
management-centered  personnel 
administration,  with  increased 
supervisory  and  managerial  personnel 
management  authority  and 
accoimtability,  demands  thorough 
training  of  supervisors  and  mangers  in 
the  knowledge  and  skills  that  will 
prepare  them  for  their  new 
responsibilities.  Training  will  include 
detailed  information  on  the  policies  and 
procedives  of  the  demonstration  project, 
training  in  using  the  classification 
system,  position  description 
preparation,  and  performance 
evaluation.  Additional  training  may 
focus  on  non-project  procedural 
techniques  such  as  interpersonal  and 
communication  skills. 


Administrative  Staff 

The  administrative  staff,  including 
personnel  specialists,  subordinate 
activity  administrative  officers,  and 
personnel  points  of  contact  will  play  a 
key  role  in  advising,  training,  and 
coaching  supervisors  and  employees  in 
implementing  the  demonstration 
project  This  staff  will  need  training  in 
the  procediual  and  technical  aspects  of 
the  project. 

Employees 

The  MRMC  Demonstration  Project 
Office  will  make  and  coordinate  all 
arrangements  necessary  to  train 
employees  covered  under  the 
demonstration  project.  In  the  months 
leading  up  to  the  implementation  date, 
meetings  will  be  held  for  employees  to 
fully  inform  them  of  all  project 
decisions,  procedures,  and  processes. 

V.  Conversion 

Conversion  to  the  Demonstration  Project 

a.  Initial  entry  into  the  demonstration 
project  will  be  accomplished  through  a 
full  employee  protection  approach  that 
ensures  each  employee  an  initial  place 
in  the  appropriate  pay  band  without 
loss  of  pay.  Employees  serving  under 
regular  term  appointments  at  the  time  of 
the  implementation  of  the 
demonstration  project  will  be  converted 
to  the  contingent  employee 
appointments  so  long  as  the  original 
term  appointment  was  made  under 
competitive  procedures.  An  automatic 
conversion  from  current  GS/GM  grade 
and  pay  into  a  new  broadband  system 
will  be  accomplished.  Each  employee's 
initial  total  salary  under  the 
demonstration  project  will  equal  the 
total  salary  received  immediately  before 
conversion.  If  conversion  into  the 
demonstration  project  is  accompUshed 
by  a  geographic  move,  the  employee's 
GS  pay  entiUements  in  the  new 
geographic  area  must  be  detennined 
before  performing  the  pay  conversion. 

b.  Employees  who  are  on  temporary 
promotions  at  the  time  of  conversion 
will  be  converted  to  a  pay  band 
commensurate  with  the  grade  of  the 
position  to  which  temporarily 
promoted.  At  the  conclusion  of  the 
temporary  promotion,  the  employee  will 
revert  to  the  pay  band  which 
corresponds  to  the  grade  of  record. 
When  a  temporary  promotion  is 
terminated,  the  employee's  pay 
entitiements  will  be  determined  based 
on  the  employee's  position  of  record, 
with  appropriate  adjustments  to  reflect 
pay  events  during  the  temporary 
promotion,  subject  to  the  specific 
policies  and  rules  established  by  the 
MRMC.  In  no  case  may  those 
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adjustments  increase  the  pay  for  the 
position  of  record  beyond  the  appUcable 
pay  range  maximum  rate.  The  only 
exception  will  be  if  the  original 
competitive  promotion  announcement 
stipiilated  that  the  promotion  could  be 
made  permanent;  in  these  cases,  actions 
to  make  the  temporary  promotion 
permanent  Mrill  be  considered,  and  if 
implemented,  will  be  subject  to  all 
existing  priority  placement  programs. 

c  EmiHoyees  who  are  covered  by 
special  salary  rates,  prior  to  the 
demonstration  project,  wiU  no  longer  be 
considered  a  special  rate  employee 
under  the  demonstration  project.  These 
employees  will,  therefore,  be  eUgible  for 
full  locality  pay.  The  adjusted  salaries  of 
these  employees  will  not  change. 
Rather,  the  employees  will  receive  a 
new  basic  pay  rate  computed  by 
dividing  their  adjusted  basic  pay  (higher 
of  special  rate  of  locahty  rate)  by  the 
locahty  pay  factor  for  their  area.  A  full 
locality  adjustment  will  then  be  added 
to  the  new  basic  pay  rate.  Adverse 
action  and  pay  retention  provisions  will 
not  apply  to  the  conversion  process  as 
there  will  be  no  change  in  total  salary. 

d.  During  the  first  12  months 
following  conversion,  employees  will 
receive  pay  increases  for  non- 
competitive promotion  equivalents 
when  the  grade  level  of  the  promotion 
is  encompassed  within  the  same 
broadband,  the  employee's  performance 
warrants  the  promotion  and  promotions 
would  have  otherwise  occurred  during 
that  period.  Employees  who  receive  an 
in-level  promotion  at  the  time  of 
conversion  will  not  receive  a  prorated 
step  increase  equivalent  as  defined 
below. 

e.  Under  the  current  pay  structture, 
employees  progress  through  their 
assigned  grade  in  step  increments.  Since 
this  system  is  being  replaced  under  the 
demonstration  project,  employees  will 
be  awarded  that  portion  of  tbe  next 
higher  step  based  upon  the  portion  of 
the  waiting  period  they  have  completed 
prior  to  the  date  of  implementation. 
Payment  wiU  be  limip  simi  in  nature 
(not  added  to  base  pay)  and  will  be  paid 
at  the  one-year  anniversary  of  the  date 
of  implementation  of  the  demonstration 
project.  Those  employees  added  to  the 
MKMC  by  actions  such  as  transfer  of 
function,  BRAC,  etc..  after  initial 
implementation,  will  be  awarded  that 
portion  of  the  next  higher  step  based 
upon  the  portion  of  the  waiting  period 
they  have  completed  at  the  time  they 
convert  into  the  demonstration  project. 
This  lump  sum  payment  will  be  made 
upon  conversion  but  no  earlier  than  one 
year  after  the  implementation  of  the 
project.  Rules  governing  within-grade 
increases  under  the  current  Army 


performance  plan  will  continue  in  effect 
until  the  implementation  date. 
Employees  at  step  10,  or  receiving 
retained  rates,  on  the  date  of 
implementation  will  not  be  eUgible  for 
a  prorated  lump  sum  buyout  of  the  WGI 
since  they  are  already  at  or  above  the 
top  of  the  step  scale. 

Conversion  or  Movement  From  a  Project 
Position  to  a  General  Schedule  Position 

If  a  demonstration  project  employee  is 
moving  to  a  General  Schedule  (GS) 
position  not  under  the  demonstration 
project,  or  if  the  project  ends  and  each 

Eroject  employee  must  be  converted 
Bck  to  the  GS  system,  the  following 
procediues  will  be  used  to  convert  the 
employee's  project  pay  band  to  a  GS- 
equivalent  giade  and  the  employee's 
project  rates  of  pay  to  GS-equivalent 
rates  of  pay.  The  converted  GS  grade 
and  GS  rates  of  pay  must  be  determined 
before  movement  or  conversion  out  of 
the  demonstration  project  and  any 
accompanying  geographic  movement, 
promotion,  or  other  simultaneous 
action.  For  converaions  upon 
termination  of  the  project  and  for  lateral 
reassignments,  the  converted  GS  grade 
and  rate  will  become  the  employee's 
actual  GS  grade  and  rate  after  leaving 
the  demonstration  project  (before  any 
other  action).  For  transfera,  promotions, 
and  other  actions,  the  converted  GS 
grade  and  rate  will  be  used  in  applying 
any  GS  pay  administration  rules 
applicable  in  connection  with  the 
employee's  movement  out  of  the  project 
(e.g.,  promotion  rules,  highest  previous 
rate  rules,  pay  retention  rules),  as  if  the 
GS  converted  grade  and  rate  were 
actually  in  effect  immediately  before  the 
employee  left  the  demonstration  project 

Grade-Setting  Provisions 

An  employee  in  a  pay  band 
corresponding  to  a  single  GS  grade  is 
converted  to  that  grade.  An  employee  in 
a  pay  band  corresponding  to  two  or 
more  grades  is  converted  to  one  of  those 
grades  according  to  the  following  rules: 

(a)  The  employee's  adjusted  rate  of 
basic  pay  under  the  demonstration 
project  (including  any  locality  payment) 
is  compared  with  step  4  rate  in  the 
highest  appUcable  GS  rate  range.  (For 
this  purpose,  a  "GS  rate  range"  includes 
a  rate  range  in  (1)  the  GS  base  schedule, 
(2)  the  locality  rate  schedule  for  the 
locality  pay  area  in  which  the  position 
is  located,  or  (3)  the  appropriate  special 
rate  schedule  for  the  employee's 
occupational  series,  as  applicable.)  If  the 
series  is  a  two-grade  interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-ll. 

(b)  If  the  employee's  adjusted  project 
rate  equals  or  exceeds  the  applicable 


step  4  rate  of  the  highest  GS  grade  in  the 
band,  the  employee  is  converted  to  that 
grade. 

(c)  If  the  employee's  adjusted  project 
rate  is  lower  than  the  applicable  step  4 
rate  of  the  highest  grade,  the  adjusted 
rate  is  compared  with  the  step  4  rate  of 
the  second  highest  grade  in  the 
employee's  pay  band.  If  the  employee's 
adjusted  rate  equals  or  exceeds  step  4 
rate  of  the  second  highest  grade,  the 
employee  is  converteid  to  that  grade. 

(d)  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  adjusted  project  rate  equals 
or  exceeds  the  applicable  step  4  rate  of 
the  grade.  The  Mnployee  is  then 
converted  at  that  grade.  If  the 
employee's  adjusted  rate  is  below  the 
step  4  rate  of  the  lowest  grade  in  the 
band,  the  employee  is  converted  to  the 
lowest  grade. 

(e)  E»:^tion:  If  the  employee's 
adjusted  project  rate  exceeds  the 
maximum  rate  of  the  grade  assigned 
under  the  above-described  "step  4"  rule, 
but  fits  in  the  rate  range  for  the  next 
higher  appHcable  grade  (i.e.,  between 
step  1  and  step  4),  then  the  employee 
shall  be  converted  to  that  next  higher 
appUcable  grade. 

(f)  Exception:  An  employee  will  not 
be  converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
inunediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
into  the  project,  unless  since  that  time, 
the  employee  has  undergone  a  reduction 
in  band. 

Pay-Setting  Provisions 

An  employee's  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  employee's  demonstration  project 
rate  of  pay  to  GS  rate  of  pay  in 
accordance  with  the  foUowing  rules: 

(a)  The  pay  converaion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  or  converaion  out 
of  the  demonstration  project. 

(b)  An  employee's  adjusted  rate  of 
basic  pay  under  the  project  (including 
any  locality  payment)  is  converted  to  a 
GS  adjusted  rate  on  the  highest 
appUcable  GS  rate  range  for  the 
converted  GS  grade.  (For  this  purpose, 
a  "GS  rate  range"  includes  a  rate  range 
in  (1)  the  GS  bate  schedule,  (2)  an 
appUcable  locaUty  rate  schedule,  or  (3) 
an  appUcable  special  rate  schedule.) 

(c)  if  the  highest  applicable  GS  rate 
range  is  a  locaUty  pay  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  GS  locaUty  rate  of  pay. 

If  this  rate  falls  between  two  steps  in  the 
locaUty-adjusted  schedule,  the  rate  must 
be  set  at  the  higher  step.  The  converted 
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GS  imadjusted  rate  of  basic  pay  would 
be  the  QS  base  rate  corresponding  to  the 
converted  GS  locality  rate  (i.e.,  same 
step  position).  (If  this  employee  is  also 
covered  by  a  special  rate  schedule  as  a 
GS  employee,  the  converted  special  rate 
will  be  determined  based  on  the  GS  step 
position.  This  imderlying  special  rate 
will  be  basic  pay  for  certain  piirposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay.) 

(d)  If  the  highest  applicable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  sp>ecial  rate.  If  this  rate 
blls  between  two  steps  in  the  special 
rate  schedule,  the  rate  must  be  set  at  the 
higher  step.  "The  converted  GS 
imadjusted  rate  of  basic  pay  will  be  the 
GS  rate  corresponding  to  the  converted 
special  rate  (i.e.,  same  step  position). 

ES-S  Pay  Band  V  Employees 

An  employee  in  Pay  Band  V  of  the 
E&S  Occupational  Family  will  convert 
out  of  the  demonstration  project  at  the 
GS-15  level.  The  MRMC,  in 
consultation  with  the  CPOs/CPACs/ 
CPOCs,  will  develop  a  procedure  to 
ensure  that  employees  entering  Pay 
Band  V  understand  that  if  they  leave  the 
demonstration  project  and  their 
adjusted  pay  exceeds  the  GS-15,  step  10 
rate,  there  is  no  entitlement  to  retained 
pay;  their  GS-equivalent  rate  will  be 
deemed  to  be  the  rate  for  GS-15,  step 
10.  For  those  Pay  Band  V  employees 
paid  below  the  adjusted  GS-15,  step  10 
rate,  the  converted  rates  will  be  set  in 
accordance  with  Pay-Setting  Provisions 
above. 

Employees  With  Band  or  Pay  Retention 

If  an  employee  is  retaining  a  band 
level  under  the  demonstration  project, 
apply  the  procedures  in  the  Grade- 
Setting  and  Pay-Setting  Provisions 
above,  using  the  grades  encompassed  in 
the  employee's  retained  band  to 
determine  the  employee's  GS-equivalent 
retained  grade  and  pay  rate.  The  time  in 
a  retained  band  under  the 
demonstration  project  counts  toward  the 
2-yeai  limit  on  grade  retention  in  5 
U.S.C.  5382. 

If  an  employee  is  receiving  a  retained 
rate  under  the  demonstration  project, 
the  employee's  GS-equivalent  grade  is 
the  highest  grade  encompassed  in  his  or 
her  band  level.  MRMC  will  coordinate 
with  OPM  to  prescribe  a  procedure  for 
determining  the  GS-equivalent  pay  rate 
for  an  employee  retaining  a  rate  under 
the  demonstration  project. 

Within-Grade  Increase — Equivalent 
Increase  Determinations 

Service  imder  the  demonstration 
project  is  creditable  for  within-grade 


increase  purposes  upon  conversion  back 
to  the  GS  pay  system.  Performance  pay 
increases  (including  a  zero  increase) 
imder  the  demonstration  project  are 
equivalent  increases  for  the  piupose  of 
determining  the  commencement  of  a 
within-grade  increase  waiting  period 
under  5  CFR  531.405(b). 

Personnel  Administration 

All  personnel  laws,  regulations,  and 
guidelines  not  waived  by  this  plan  will 
remain  in  effect.  Basic  employee  rights 
will  be  safeguarded  and  merit  principles 
will  be  maintained.  Supporting 
personnel  specialists  in  CPOs/CPACs/ 
CPOCs  will  continue  to  process 
personnel-related  actions  and  provide 
consultative  and  other  appropriate 
services. 

Automation 

The  MRMC  will  continue  to  use  the 
IDefense  QviUan  Personnel  Data  System 
(DCPDS)  for  the  processing  of 
personnel-related  data.  Payroll  servicing 
will  continue  from  the  respective 
payroll  ofBces. 

Local  automated  systems  will  be 
developed  to  support  computation  of 
performance-related  pay  increases  and 
awards  and  other  personnel  processes 
and  systems  associated  with  this 
project. 

Experimentation  and  Revision 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
may  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzed,  and  conclusions  are  reached 
on  how  the  system  is  working.  The 
MRMC  will  make  minor  modifications, 
such  as  changes  in  the  occupational 
series  in  an  occupational  family  without 
further  notice.  Major  changes,  such  as  a 
change  in  the  number  of  occupational 
families,  vfill  be  published  in  the 
Federal  Register. 

VL  Project  Duration 

Public  Law  103-337  removed  any 
mandatory  expiration  date  for  this 
demonstration.  Tlie  project  evaluation 
plan  adequately  addresses  how  each 
intervention  will  be  comprehensively 
evaluated  for  at  least  the  first  5  years  of 
the  demonstration  (Proposed  Plan  for 
Evaluation  of  the  D6D  Laboratory 
Demonstration  Program,  OPM,  1995). 
Major  changes  and  modifications  to  the 
interventions  can  be  made  through 
announcement  in  the  Federal  Register 
and  would  be  made  if  formative 
evaluation  data  warranted.  At  the  5-year 
point,  the  entire  demonstration  will  be 
reexamined  for  either:  (a)  Permanent 
implementation,  (b)  a  continuing  test 
period,  or  (c)  expiration. 


Vn.  Evaluation  Plan 

Introduction 

In  response  to  the  Reinvention  Project 
legislation,  OPM  will  evaluate  the 
project  annually  and  provide  briefings 
and  written  reports  of  the  findings.  "The 
Evaluation  PUoi  stipulates  both  internal 
and  external  evaluation  efforts.  The 
phases  of  the  plan  are  outUned  below. 

Evaluation  Phases 

The  evaluation  effort  will  be  carried 
out  in  three  phases:  implementation, 
formative,  and  simmiative  evaluation. 
Monitoring  of  the  project  will  be 
concurrent  with  the  implementation 
phase.  An  evaluation  of  this  phase  is 
necessary  to  determine  whether  the 
project  is  implemented  as  designed  and 
to  ascertain  when  the  monitored 
processes  become  stable  and  fully 
operational.  The  formative  phase 
evaluation  will  extend  for  the  duration 
of  the  project.  Data  will  be  collected 
annually  and  periodic  reports  will  be 
issued  by  OPM.  The  summative 
evaluation  phase  will  assess  overall 
impact  of  the  project  during  appropriate 
time  intervals  and/or  after  5  years  of 
operation. 

Evaluation  Methodology 

The  evaluation  will  focus  on  the 
continuimi  of  personnel  issues  and  will 
be  based  on  before-and-after  comparison 
of  the  personnel  data,  using  both 
quantitative  and  qualitative  criteria. 
Personnel  records  and  reports,  as  well 
as  previously  validated  survey 
instruments,  will  be  used  to  develop 
appropriate  measures.  New  data 
collection  methods  and  measures,  or 
modifications  to  existing  instruments, 
may  be  required  for  some  criteria. 
Baseline  data  will  be  collected  before 
the  demonstration  project 
implementation.  The  baseline  survey 
was  administered  in  the  Siunmer  of 
1996. 

Evaluation  Criteria 

While  it  is  not  {>ossible  to  prove  a 
direct  causal  Unk  between  intermediate 
and  ultimate  outcomes  (personnel 
system  changes  and  improved 
organizational  performance),  indirect 
cause  and  effect  relationships  can  be 
evidenced  through  the  estabhshment  of 
relevant  effectiveness  measiu«s.  An 
intervention  impact  model  (Appendix 
B)  will  be  used  to  measure  the 
effectiveness  of  the  various  personnel 
system  changes  or  interventions. 
Additional  measures  will  be  developed 
as  new  interventions  are  introduced  or 
existing  interventions  modified 
consistent  with  expected  effects. 
Measures  may  also  be  deleted  when 
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appropriate.  Activity  specific  measiires 
may  also  be  developed  to  accommodate 
specific  needs  or  interests  which  are 
locally  unique.  The  evaluation  model 
for  the  demonstration  project  identifies 
elements  critical  to  an  evaluation  of  the 
effiBctiveness  of  the  interventions.  The 
overall  evaluation  approach  will  also 
include  consideration  of  context 
variables  that  are  likely  to  have  an 
impact  on  project  outcomes:  e.g.,  HRM 
legionalization,  rightsizing,  cross- 
service  integration,  and  the  general  state 
of  the  economy.  However,  the  main 
focus  of  the  evaluation  will  be  on 
intermediate  outcomes,  i.e.,  the  results 
of  specific  personnel  system  changes 
which  are  expected  to  improve  hiunan 
resources  management.  The  ultimate 
outcomes  are  defined  as  improved 


organizational  effectiveness,  mission 
accomplishnent  and  c\istomer 
satisfaction. 

Data  from  a  variety  of  different 
sources  will  be  used  in  the  evaluation. 
Information  from  existing  management 
information  systems  supplemented  with 
perceptual  data  will  be  used  to  assess 
variables  related  to  effectiveness. 
Multiple  methods  provide  more  than 
one  perspective  on  how  the 
demonstration  project  is  working. 
Information  gathered  through  one 
method  will  oe  used  to  validate 
information  gathered  through  another. 
Confidence  in  the  findings  will  increase 
as  they  are  substantiated  by  the  different 
collection  methods.  The  following  types 
of  data  will  be  collected  as  part  of  the 
evaluation:  (1)  Workforce  data;  (2) 
personnel  office  data;  (3)  employee 


attitudes  and  feedback  using  surveys, 
structured  interviews  and  focus  groups; 
(4)  local  activity  histories;  and  (5)  core 
measiires  of  subordinate  activity 
performance. 

Vm.  Demonstration  Proiect  Costs 

Costs  associated  with  the 
development  of  the  personnel 
demonstration  system  include  software 
automation,  training,  and  project 
evaluation.  All  funding  will  be  provided 
through  the  MEDCOM/MRMC  budget 
The  projected  annual  expenses  are  as 
siunmarized  in  Table  1.  Project 
evaluation  costs  are  not  expected  to 
continue  beyond  the  first  5  years  unless 
the  results  warrant  further  evaluation. 
Projected  developmental  costs  do  not 
include  potential  contractor  fees. 


Table  1.— Projected  DEVELOPME^JTAL  Costs  (Current  Year  Dollars) 

I    rnxMJsands] 


line 


FY97 


FY98 


FY99 


FYOO 


FY01 


Training  

Pro^Eval 
Automation 

Totals  . 


$17 
80 


$99 
28 
10 


$19 
60 
10 


$19 
60 
10 


$19 
60 
10 


$19 
60 
10 


97 


137 


K.  Required  Waivers  to  Law  and 
Regnlation 

Pubhc  Law  103-337  gave  the  DoO  the 
authority  to  experiment  with  several 
persoimel  management  innovations.  In 
addition  to  the  authorities  granted  by 
the  law,  the  following  are  the  waivers  of 
law  and  regulation  that  will  be 
necessary  for  implementation  of  the 
demonstration  project.  In  due  course, 
additional  laws  and  regulations  may  be 
identified  for  waiver  request. 

1.  Waivers  to  Title  5.  U.S.  Code 

Chapter  31,  Section  3111:  Acceptance 
of  volimteer  service — ^To  the  extent  that 
the  acceptance  of  retired  or  separated 
dvihan  and  military  are  included  as 
volunteers  under  current  statute  in 
addition  to  student  volunteers. 

Chapter  31,  Section  3132:  The  Senior 
Executive  Service,  Definitions  and 
Exclusions. 

Chapter  33,  Section  3324: 
Appointments  to  Positions  Classified 
Above  GS-15. 

Chapter  33,  Section  3341:  Details; 
within  Executive  or  mifitary 
departments — Increasing  120-Day 
Increments  for  Details  to  180  days. 

Chapter  35,  Section  3502:  Order  of 
Retention — AppUes  only  to  the  extent 
that  {>erformance  score  is  placed  before 
lengUi  of  service. 


Chapter  43,  Sections  4302  and  4303: 
To  the  extent  necessary  to  (1)  substitute 
"pay  band"  for  "grade"  and  (2)  provide 
that  moving  to  a  lower  pay  band  as  a 
result  of  not  receiving  the  full  amount 
of  a  general  pay  increase  because  of 
poor  performance  is  not  an  action 
covered  by  the  provisions  of  section 
4303. 

Chapter  51,  Sections  5101-5111: 
Piupose,  definitions,  basis, 
classification  of  positions,  review, 
authority — Applies  to  the  extent  that 
white  collar  employees  will  be  covered 
by  broadbanding.  Pay  category 
determination  criteria  for  federal  wage 
system  positions  remain  unchanged. 

Chapter  53,  Sections  5301,  5302  (8) 
and  (9),  5303  and  5304:  Pay 
Comparability  System — Sections  5301, 
5302,  and  5304  are  waived  only  to  the 
extent  necessary  to  allow  (1) 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees, 
(2)  basic  rates  of  pay  under  the 
demonstration  project  to  be  treated  as 
scheduled  rates  of  pay  ,  and  (3) 
employees  is  Pay  Band  V  of  the 
Engineers  and  Scientists  Occupational 
Family  to  be  treated  as  ST  employees  for 
the  purposes  of  these  provisions. 

Chapter  53,  Section  5305:  Special 
Salary  rates. 

Chapter  53,  Sections  5331-5336: 
General  Schedule  Pay  Rates. 


JMI 


Chapter  53,  Sections  5361-5366: 
Grade  and  pay  retention — ^This  waiver 
applies  only  to  the  extent  necessary  to 
(1)  replace  "grade"  with  "pay  band";  (2) 
allow  demonstration  project  employees 
to  be  treated  as  General  Schedule 
employees;  (3)  provide  that  pay  band 
retention  provisions  do  not  apply  to 
movements  to  a  lower  pay  band  as  a 
result  of  not  receiving  the  general 
increase  due  to  an  annual  performance 
rating  of  "F";  (4)  provide  that  pay 
retention  provisions  do  not  apply  to 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced; 
(5)  provide  that  an  employee  receiving 
a  retained  rate  whose  performance 
rating  is  "F"  at  the  time  of  a  general  pay 
increase  will  receive  no  increase  in  the 
retained  rate;  (6)  ensure  that,  for 
employees  in  Pay  Band  V  of  the  E&S 
Occupational  Family,  pay  band 
retention  is  not  applicable  and  pay 
retention  provisions  are  modified  so 
that  no  rate  established  xmder  these 
provisions  may  exceed  the  rate  of  basic 
pay  for  GS-15,  step  10  (i.e.,  there  is  no 
entitlement  to  a  retained  rate). 

Chapter  53,  Section  5371:  Health  Care 
Positions — ^This  waiver  applies  only  to 
the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  if  they  hold  positions  subject 
to  Chapter  51  of  title  5. 
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Chapter  55,  Section  5545(d): 
Hazardous  Duty  Di^rential — ^This 
waiver  applies  only  to  the  extent 
necessary  to  allow  demonstration 
project  employees  to  be  treated  as 
General  Schedule  employees.  This 
waiver  does  not  apply  to  employees  in 
Pay  Band  V  of  the  Engineers  and 
Scientists  Occupational  Family. 

Chapter  57,  Sections  5753,  5754,  and 
5755:  Recruitment  and  Relocation 
Bonuses;  Retention  Allowances  and 
Supervisory  Differentials — This  waiver 
applies  only  to  the  extent  necessary  to 
allow  (1)  employees  and  positions 
xmder  the  demonstration  project  to  be 
treated  as  employees  and  positions 
imder  the  General  Schedule  and  (2) 
employees  in  Pay  Band  V  of  the 
Engineers  and  Scientists  Occupational 
Family  to  be  treated  as  ST  employees. 

Chapter  59,  Section  5941:  Allowances 
based  on  living  costs  and  conditions  of 
environment;  employees  stationed 
outside  continental  U.S.  or  Alaska.  This 
waiver  applies  only  to  the  extent 
necessary  to  provide  that  COLA's  paid 
to  employees  imder  the  demonstration 
project  are  paid  in  accordance  with 
regulations  prescribed  by  the  President 
(as  delegated  to  OPM). 

Chapter  59.  Section  5948(1): 
Physicians  Comparability  Allowances — 
This  waiver  appUes  only  to  the  extent 
necessary  to  allow  (1)  physicans  under 
the  demonstration  project  to  be  treated 
as  employees  paid  under  the  General 
Schedule  and  (2)  physicians  in  Pay 
Band  V  of  the  Engineers  and  Scientists 
Occupational  Family  who  are 
performing  research  and  technology 
assignments  to  be  treated  as  ST 
positions. 

Chapter  75,  Section  7512(3):  Adverse 
actions — This  provision  is  waived  only 
to  the  extent  necessary  to  (1)  replace 
"grade"  with  "pay  band"  and  (2) 
provide  that  a  reduction  in  band  level 
is  not  an  adverse  action  if  it  results  firom 
the  employee's  rate  of  basic  pay  being 
exceeded  by  the  minimum  rate  of  basic 
pay  for  his  or  her  pay  band. 

Chapter  75,  Section  7512(4):  Adverse 
actions — This  provision  is  waived  only 
to  the  extent  that  adverse  action 
provisions  do  not  apply  to  conversions 
from  General  Schedule  special  rates  to 
demonstration  project  pay,  as  long  as 
total  pay  is  not  reduced. 

2.  Title  5.  Code  of  Federal  Regulations 

Part  300.601-605:  Time-In-Grade 
Restrictions — Restrictions  eliminated 
imder  the  demonstration. 

Part  308.101-103:  Volunteer 
Service — ^To  the  extent  that  retired/ 
separated  civilians  and  mihtary  can 
perform  volimtary  services  in  addition 
to  student  volimteers. 


Part  315.801  and  315.802:  Probation 
on  Initial  Appointment  to  a  Competitive 
Position — Etemonstration  project 
employees  in  some  occupational 
families  will  have  extended 
probationary  period. 

Part  316.301:  Term  Employment- 
Adding  years  to  exceed  4  and 
establishment  of  Contingent 
appointments. 

Part  316.303:  Tenure  of  term 
employees — ^Demonstration  allows  for 
conversion  to  career/career-conditional 
appointments. 

Part  316.305:  Eligibility  for  within- 
grade  increases — Demonstration 
employees  no  longer  receive  WGIs. 

Part  334,  Section  334.102:  Temporary 
Assignment  of  Employees  Outside  the 
Agency. 

Part  335.103:  Covering  the  length  of 
details  and  temporary  promotions. 

Part  351.402(b):  Competitive  Area— 
To  the  extent  that  occupational  family  is 
the  competitive  area. 

Part  351.403:  Competitive  Level— To 
the  extent  that  pay  band  is  substituted 
for  grade. 

Part  351.504:  Credit  for 
Performance — Retention  standing  to  the 
extent  that  service  credit  will  not  be 
modified  based  on  performance  rating. 

Part  351.701:  Assignment  Involving 
Displacement — ^To  the  extent  that 
bumping  and  retreating  will  be  limited 
to  no  more  than  one  pay  band  except  for 
30  percent  compensable  veterans  who 
can  retreat  to  the  equivalent  of  5  GS 
grades. 

Part  430.201  thru  210:  Subpart  B, 
Performance  Appraisal  for  General 
Schedule,  Prevailing  Rate,  and  Certain 
Other  Employees — Employees  under  the 
demonstration  project  will  not  be 
subject  to  the  requirements  of  this 
subpart. 

Part  432:  Performance  Based 
Reduction  In  Grade  and  Removal 
Actions — Modified  to  the  extent  that  an 
employee  may  be  removed,  reduced  in 
band  level  with  a  reduction  in  pay,  and 
reduced  in  pay  without  a  reduction  in 
band  level  based  on  imacceptable 
performance.  For  employees  who  are 
reduced  in  band  level  without  a 
reduction  in  pay  as  a  result  of  non- 
receipt  of  a  general  increase.  Sections 
432.105  and  432.106  (a)  and  (c)  do  not 

apply- 
Part  432,  Sections  104  and  105: 
Addressing  unacceptable  performance 
and  proposing  and  taking  action  based 
on  unacceptable  performance — In  so  far 
as  references  to  "critical  elements"  are 
deleted  (all  elements  are  critical),  and 
adding  that  the  employee  may  be 
"reduced  in  band  level,  or  pay,  or 
removed"  if  perfwmance  does  not 


improve  to  acceptable  levels  after  a 
reasonable  opportunity. 

Part  511:  Classification  Under  the 
General  Schedule — To  the  extent  that 
grades  are  changed  to  broadbands,  and 
that  white  collar  positions  are  covered 
by  broadbanding. 

Part  530,  subpart  C:  Special  Salary 
Rate  Schedules  for  Recruitment  and 
Retention. 

Part  531,  subparts  B,  D.  and  E:  Pay 
Under  the  General  Schedule — 
Determining  rate  of  basic  pay,  within- 
grade  increases,  and  quality  step 
increases. 

Part  531,  subpart  F:  Locality  Based 
Comparability  Payments — This  waiver 
applies  only  to  the  extent  necessary  to 
allow  (1)  Demonstration  project 
employees  to  be  treated  as  General 
Schedule  employees,  (2)  basic  rates  of 
pay  under  the  demonstration  project  to 
be  treated  as  scheduled  annual  rates  of 
pay,  and  (3)  employees  in  Pay  Band  V 
of  the  Engineers  and  Scientists 
Occupational  Family  to  be  treated  as  ST 
employees  for  the  purposes  of  these 
provisions. 

Part  536:  Grade  and  pay  retention — 
This  waiver  applies  only  to  the  extent 
necessary  to  (1)  Replace  "grade"  with 
"pay  band*;  (2)  allow  demonstration 
project  employees  to  be  treated  as 
General  Schedule  employees;  (3) 
provide  that  pay  band  retention 
provisions  do  not  apply  to  movements 
to  a  lower  pay  band  as  a  result  of  not 
receiving  the  general  increase  due  to  an 
annual  performance  rating  of  "F";  (4) 
provide  that  pay  retention  provisions  do 
not  apply  to  conversions  from  General 
Schedule  special  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced;  (5)  provide  that  an  employee 
receiving  a  retained  rate  whose 
performance  rating  is  "F"  at  the  time  of 
a  general  pay  increase  will  receive  no 
increase  in  the  retained  rate;  (6)  ensure 
that,  for  employees  in  Pay  Band  V  of  the 
E&S  Occupational  Family,  pay  band 
retention  is  not  applicable  and  pay 
retention  provisions  are  modified  so 
that  no  rate  established  under  these 
provisions  may  exceed  the  rate  of  basic 
pay  for  GS-15,  step  10  (i.e.,  there  is  no 
entitlement  to  a  retained  rate). 

Part  550.703:  Severance  Pay— This 
waiver  applies  only  to  the  extent 
necessary  to  modify  the  definition  of 
"reasonable  offer"  by  replacing  "two 
grade  or  pay  levels"  with  "one  band 
level"  and  "grade  or  pay  level"  with 
"band  level." 

Part  550.902:  Hazardous  Duty 
Differential — This  waiver  applies  only 
to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to 
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employees  in  Pay  Band  V  of  the 
Engineers  and  Scientists  Occupational 
Family. 

Fart  575,  subparts  A,  B,  C  and  D: 
Recruitment  and  Relocation  Bonuses; 
Retention  Allowances;  Supervisory 
Differentials — This  waiver  appUes  only 
to  the  extent  necessary  to  allow  (1) 
Employees  and  positions  imder  the 
demonstration  project  to  be  treated  as 
employees  and  positions  vmder  the 
General  Schedule  and  (2)  employees  in 
Fay  Band  V  of  the  Engineers  and 
Scientists  Occupational  Family  to  be 
treated  as  ST  employees  for  the 
purposes  of  these  provisions. 

Part  591,  subpart  B:  Cost-of-Living 
Allowances  and  Post  Differential-Non- 
foreign  Areas — ^This  waiver  applies  to 
the  extent  necessary  to  allow  (1) 
Demonstration  project  employees  to  be 
treated  as  employees  under  the  General 
Schedule  and  (2)  employees  in  Pay 
Band  V  of  the  Engineers  and  Scientists 
Occupational  Family  to  be  treated  as  ST 
employees  for  the  purposes  of  these 
provisions. 

Part  752.401(a)(3):  Adverse  Actions— 
This  waiver  applies  only  to  the  extent 
necessary  to  (1)  replace  "grade"  with 
"pay  band"  and  (2)  provide  that  a 
reduction  in  pay  band  level  is  not  an 
adverse  action  if  it  results  from  the 
employee's  rate  of  basic  pay  being 
exceeded  by  the  minimum  rate  of  basic 
pay  for  his  or  her  pay  band. 

Part  752.401(a)(4):  Adverse  Actions — 
This  waiver  applies  only  to  the  extent 
that  adverse  action  provisions  do  not 
apply  to  conversions  &om  General 
Schedule  special  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced. 

Appendix  A:  Occupational  Series  by 
Occupational  Family 

I.  Engineers  and  Scientists 

0101  Social  Science 

0180  Psychology 

0190  Anthropology 

0401  Biology 

0403  Microbiology 

0405  Phannacology 

0408  Ecology 

Appendix  B:  Project  Evaluation  and  Oversight— Intervention  Impact  Model— DoD  Lab  Demonstration 

Program 


0410 

Zoology 

0413 

Physiology 

0414 

Entomology 

0415 

Toxicology 

0440 

Genetics 

0601 

General  Health  Science 

0602 

Medical  Officer 

0610 

Nurse 

0630 

Dietitian  &  Nutritionist 

0644 

Medical  Technologist 

0662 

Optometrist 

0701 

Veterinary  Medical  Science 

0801 

General  Engineering 

0808 

Architecture 

0830 

Mechanical  Engineering 

0855 

Electronics  Engineering 

0858 

Biomedical  Engineering 

1301 

General  Physical  Science 

1306 

Health  Physics 

1310 

Physics 

1320 

Chemistry 

1520 

Mathematics 

1529 

Mathematical  Stat 

1530 

Statistician 

11.  SB'S  Technicians 

0181 

Psychology  Aid/Technician 

0404 

Biological  Science  Technician 

0499 

Biological  Science  Student  Trainee 

0620 

Practical  Nurse 

0640 

Health  Aid  &  Technician 

0645 

Medical  Technician 

0646 

Pathology  Technician 

0647 

Diagnostic  Radiologic  Technologist 

0649 

Medical  Instrument  Technician 

0802 

Engineer  Technician 

0809 

Construction  Control 

0818 

Engineering  Drafting 

0856 

Electronics  Technician 

1311 

Physical  Sciences  Technician 

1521 

Mathematics  Technician 

ni.  Administwtive 

0018 

Safety  &  Occupational  Health 

Management 

0028 

Environmental  Protection  Spec 

0080 

Security  Administration 

0201 

Civilian  Personnel  Management 

0205 

Military  Personnel  Management 

0301 

Misc  Administration  &  Program 

0332 

Computer  Operation 

0334 

Conq)uter  Specialist 

0340 

Program  Management 

0341 

Administrative  Officer 

0342 

Support  Services  Administration 

0343 

Management/Program  Analysis 

0346 

Logistics  Management 

0391 

Telecommunications 

0501 

Financial  Administration  &  Program 

0505 

Financial  Management 

0510 

Accoimting 

0511 

Auditing 

0560 

Budget  Analysis 

0905 

General  Attorney 

1020 

Illustrating 

1035 

Public  Afeirs 

1040 

Language  Specialist 

1060 

Photography 

1071 

Audiovisual  Production 

1082 

Writing  &  Editing 

1083 

Technical  Writing  ft  Editing 

1084 

Visual  Information 

1102 

Contracting 

1105 

Purchasing 

1152 

Production  Control 

1222 

Patent  Attorney 

1410 

Librarian 

1412 

Technical  Information  Services 

1601 

General  Facilities  ft  Equipment 

1640 

Facility  Management 

1670 

Equipment  Specialist 

1710 

Educational  ft  Vocational  Training 

1740 

Education  Services 

1801 

General  Inspection,  Investigation 

and 

Compliance 

1910 

Quality  Assurance 

2001 

General  Supply 

2003 

Supply  Program  Management 

2010 

Inventory  Management 

2050 

Supply  Cataloging 

2181 

Aircraft  Operation 

rv.  General  Support 

0086 

Security  Clerical  ft  Asst 

0204 

Military  Personnel  Technician 

0302 

Messenger 

0303 

Misc  Cl«rk  and  Asst 

0304 

Information  Receptionist 

0305 

Mail  and  File 

0312 

Clerk-StBnographer/Rei>orter 

0318 

Secretaiy 

0322 

Qerk-Typist 

0326 

Office  Automation  Clerical/ Asst 

0335 

Computer  Qerk/Asst 

0344 

Management  Clerical/ Asst 

0525 

Accounting  Technician 

0561 

Budget  Qerical/Asst 

0675 

Medical  Records  Technician 

0679 

Medical  Clerk 

1016 

Museum  Specialist  ft  Technician 

1087 

Editorial  Asst 

1106 

Procurement  Clerical/Tech 

1411 

Library  Technician 

1499 

Library  and  Archives  Student 

Trainee 

1531 

Statistical  Asst 

2005 

Supply  Clerical/Tech 

2102 

Transportation  Clerk/ Asst 

Intefvention 


Expected  effects 


Measures 


Data  source 


1.  Compensation 


a.  Broad  banding 


— Increased  organizational  flextoil- 
ity. 

— Reduced  administrative  work- 
load, papenvorft  reduction. 

— Advanced  in-hire  rates 

— Slower  pay  progression  at  entry 
levels. 


— Perceived  flexbility 

— ActuaVperceived  time  savings  ... 

—Starting  salaries  of  banded  v. 

nor)-banded  employees. 
— Progression  of  new  hires  over 

time  by  baixJ,  career  path. 


—Attitude  survey 

—Personnel  office  data.  PME  re- 
sults, attitude  survey 
—Workforce  data 

—Workforce  data 
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Intervention 


b.  Conversion  buy-in 


Expected  effects 


-increased  pay  potential 


— increased  satisfaction  with  ad- 
vancement. 
— Increased  pay  satisfaction 

— Improved  recruitment  


— No  change  in  high  grade  (GS- 

14/15)  distribution. 
— Employee  acceptarKe 


Measures 


— mean  salaries  by  t>arKl,  career 
path,  demographics. 

—total  payroll  cost  

— employee  perceptions  of  ad- 
vancement. 

— Pay  satisfaction,  internal/exter- 
nal equity. 

—Offer/acceptance  ratios 

— Percent  declinations 

— Numljer/percentage  of  high 
grade  salaries  pre/post  banding. 

— Employee  perceptions  of  equity, 
fairness. 

—Cost  as  a  percent  of  payroll 


Data  source 


— Workforce  data 

— Personnel  office  data 

— Attitude  survey 

— Attitude  survey 

— Personnel  office  data 

— Workforce  data 

— Workforce  data 


2.  Pefformance  Rtanagement 


a.  Cash  awards/bonuses 


b.  Performance/contribution  based 
pay  progression. 


c.  New  appraisal  process 


d.  Performance  development 


— Reward/motivate  performance  .. 
— ^To  support  fair  and  appropriate 
distribution  of  awards. 


— InCTeased  pay-performance  link 
— Improved  performance  feedback 


— Decreased  turnover  of  high  per- 
formers/increased turnover  of 
k>w  performers. 

— Differential  pay  progresskKi  of 
high/tow  pefformers. 

— Alignment  of  organizatkxial  and 
indivkkial  performance  expecta- 
txxis  and  results. 

—Increased  emptoyee  involve- 
ment in  performarKe  planning 
and  assessment. 


— Reduced  administrative  burden 

— Improved  communKatkyi  

— Better  communKatk>n   of   per- 
fcxmance  expectatkxis. 


-Improved  satisfactkm  and  qual- 
ity of  worldorce. 


— Perceived  motivationai  power  ... 

— Amount  and  number  of  awards 
by  csu-eer  path,  demographics,. 

— Perceived  fairness  of  awards  .... 

— Satisfacttion  with  monetary 
awards. 

— Perceived  pay  performance  link 

— Perceived  fairness  of  ratings 

— Sat>sfactk>n  with  ratings  

— Emptoyee  trust  in  supervisors  ... 

—Adequacy  of  performance  feed- 
back. 

— Tunxwer  tjy  performance  rating 
category. 

— Pay  progressk>n  by  perform- 
ance rating  category,  career 
path. 

— Linkage  of  performance  expec- 
tatkxis  to  strategk:  pians/goals. 


— performance  expectatk>ns, 
— Perceived  involvement  


— Performarx:e  management  pro- 
cedures. 

— Emptoyee  and  supervisor  per- 
ception of  revised  procedures. 

— Perceived  fairness  of  process  ... 

— Feedback  and  coaching  proce- 
dures used. 

— Time,  furxte  spent  on  training  by 
demographks. 

— Organizatk>nal  commitment 

— Perceived  workforce  quality-atti- 
tude survey. 


— Attitude  survey 
— Workkxce  data 
— Attitude  survey 
— Attitude  survey 


— Attitude  survey 
— Attitude  survey 
— Attitude  survey 
— Attitude  survey 
— Attitude  survey 

— Workforce  data 


— Workforce  data 


— Performance  expectations,  stra- 
tegy plans 

— Attitude  survey/focus  groups 
— Attitude  survey/kxxjs  groups 


— Personnel  regulations 

— Attitude  survey 

— Focus  group 

— Focus  group 

— Personnel  office  data 

— Training  records 


— Attitude  survey 
Attitude  survey 


3.  Classiflcatlon 

a.  Improved  dassifcatkm  systems 

— Reduction   in   amount  of  time 

—Time    spent    on    dassifkatwn 

—Personnel  office  data 

with  genenc  standards. 

and  paperwork  spent  on  dassi- 
fnation. 

procedures. 
— Reductwn  of  paperwork/number 
of  personnel  actk>ns  (dassifica- 
tkxVpromotron). 

— Personnel  office  data 

—Ease  of  use 

—Managers'  perceptkms  of  time 
savings,  ease  of  use,  improved 
ability  to  recruit. 

—Attitude  survey 

—Improved   recruitment   of   em- 

—Quality  of  recruits 

—Attitude  survey 

ployees  with  appropriate  skills. 

—Perceived  quality  of  recruits 

— GPAs  of  new  hires,  educatk>nal 
levels. 

— Focus  groups/interviews 
—Personnel  offwe  data 

b.    Classifkatton    authority 

dele- 

—Increased  supervisory  authority/ 

—Perceived  authority 

— Attitude  survey 

gated  to  ntanagers. 

accountability. 
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Appendix  B:  Project  Evaluation  and  Oversight— Intervention  Impact  Model— DoD  Lab  Demonstration 

Program — Continued 


Intervention 

Fxpected  effects 

Measures 

Data  source 

— Decreased     conflict     between 
managennent     and     personnel 
staff. 

—No  negative  impact  on  internal 

pay  equity. 
— Increased   flexit)tlity   to   assign 

employees. 
— Improved  internal  mobilty  

—Increased  pay  equity 

— Flatter  organization 

—Improved  quality  of  supervisory 
staff. 

— Number    of    classification    dis- 
putes/appeals pre/post. 

— Management  satisfaction  with 
service  provided  by  personnel 
office. 

—Attitude  survey. 

— Internal  oav  eauitv 

—Pa 

— Ati 

-Fo 

— W< 
— Afl 

— AtL 

rsonnel  records 
tude  survey 

c.  Dual  career  ladder  

— Assignment  flexibility 

— Supervisory/non-supervisory  ra- 
tios. 

—Perceived  internal  mobility  

^-Perceived  pay  equity 

cus  groups,  survey 

>rtdorcedata 
ftude  survey 

ttude  survey 

—Supervisory/non-supervisory  ra- 
tios. 

— Employe  perceptions  of  quality 
of  supervisors. 

—Workforce  data 
— Atftude  survey 

4.RIF 


Modified  RIF 


— Prevent  loss  of  high  performing 

empk)yees  with  need  atolls. 
— Cortain  cost  and  disruption  


—Separated  emptoyees  by  demo- 
graphics, performance. 

— Satisftwtion  with  RIF  process  .... 

—Cost  comparisons  of  tradKional 
V.  modified  RIF. 

—Time  to  conduct  RIF 

— Number  of  appeais/reinstate- 
ments. 


— Worfdorce  data 
—Attitude  survey/kwus  groups 
-Attitude  survey/focus  groups 
— Parsormel  offica^budgel  data 
— Parsormei  office  data 
—Personnel  office  data 


5.  ComMnetion  of  ail  Intwrventtona 


AH 


— Improved  organizationeU  effec- 
tiveness. 

— Improved  management  of  R&D 
wortdorce. 

— Improved  planning _ 


— Improved  cross  fuKtional  co- 
ordination. 

— Increased  product  success  

— Cost  of  innovation  „ 


— Comt)ir)ation  of  personnel 
measures. 

— Employee/management  job  sat- 
isfaction (intrinsic/extnrtsic). 

— Planning  procedures  

—Perceived  effectiveness  of  plan- 
ning procedures. 

— Actual/perceived  coordination  ... 

—Customer  satisfaction 

— Project  training/development 
cost  (staff  salaries,  contract 
cost,  trairmig  hours  per  em- 
ployee). 


—Ail  data  sources 

—Attitude  survey 

— Strategic  planning  documents 
— Organizational  ctiarts 

-Attitude  survey 

—Customer  satisfaction  surveys 
— Demo  project  records 
— Contract  documents 


8.  Context 


a.  Regionalization 


b.GPRA 


—reduced  servicing  ratioe/cost 

I 

— No  negative  impact  on  service 
quality. 

— Improved  organizational  per- 
formance. 


— HR  servicing  ratios 

—Average    cost    per    employee 

served. 
— Service  quality,  timeliness 

—Other  measures  to  be  devel- 
oped. 


—personnel  office  data,  wortdorce 


— VM>rtdorce  data/)3ersonnel  office 

data 
—Attitude  survey/focus  groups 

— As  estabished 


Appendix  CI 

Bach  perfiannance  element  is  assigned  a 
weight  between  a  specified  range.  The  total 
weight  of  all  elements  in  a  perfonnance  plan 
is  100  points.  The  supervisor  assigns  each 
element  some  portion  of  the  100  points  in 
accordance  with  its  importance  fbr  mission 
attainment. 


All  employees  will  be  rated  against  at  least 
the  five  generic  perfonnance  elements  listed 
through  "e"  below.  However,  only  those 
employees  whose  duties  require  supervisor 
or  manager/leader  responsibilities  will  be 
rated  on  element  "f '.  Supervisors  will  be 
rated  against  an  additional  performance 
element,  listed  at  "g"  below: 

a.  Technical  Competence.  Exhibits  and 
maintains  current  technical  knowledge. 


skills,  and  abilities  to  produce  timely  and 
quality  work  with  the  appropriate  level  of 
supervision.  Makes  prom{it.  technically 
sotmd  decisions  and  recommendations  that 
add  value  to  mission  priorities  and  needs. 
For  appropriate  career  paths,  seeks  and 
accepts  developmental  and  /or  special 
assignments.  Adaptive  to  technological 
change.  (Weight  Range:  15  to  50) 
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b.  Working  Relationships.  Accepts 
personal  responsibility  for  assigned  tasks. 
Considerate  of  others  views  and  open  to 
compromise  on  areas  of  difference,  if  allowed 
by  technology,  scope,  budget,  or  direction. 
Exercises  tact  and  diplomacy  and  maintains 
efiiBctive  relationships,  particularly  in 
immediate  work  environment  and  teaming 
situations.  Always  willing  to  give  assistance. 
Shows  appropriate  respect  and  courtesy. 
(Weight  Range:  5  to  15) 

c.  Communications.  Provides  or  exchanges 
oral/written  ideas  and  information  in  a 
manner  that  is  timely,  acciuate  and  cogent. 
Listens  effectively  so  that  resultant  actions 
show  understanding  of  what  was  said. 
Coordinates  so  that  all  relevant  individuals 
and  functions  are  included  in,  and  informed 
of,  decisions  and  actions.  (Weight  Range:  5  to 
15) 


d.  Resource  Management  Meets  schedules 
and  deadlines,  and  accomplishes  work  in 
order  of  priority;  generates  and  accepts  new 
ideas  and  methods  for  increasing  work 
efficiency;  effectively  utilizes  and  properly 
controls  available  resources;  support 
organization's  resource  development  and 
conservation  goals.  (Weight  Rsmge:  15  to  50) 

e.  Customer  Relations.  Demonstrates  care 
for  customers  through  respectful,  courteous, 
reliable  and  conscientious  actions.  Seeks^ut 
and  develops  solid  working  relationships 
with  customers  to  identify  their  needs, 
quantifies  those  needs,  and  develops 
practical  solutions.  Keeps  customers 
informed  and  prevents  surprises.  Within  the 
scope  of  job  responsibility,  seeks  out  and 
develops  new  programs  and  /or  reimbursable 
customer  worL  (Weight  Range:  10  to  50) 

f.  Management/Leadership.  Actively 
furthers  the  mission  of  the  organization.  As 


appropriate,  participates  in  the  development 
and  implementation  of  strategic  and 
operational  plans  of  the  oiganization. 
rtevelops  and  implements  tactical  plans. 
Exercises  leadership  skill  within  the 
environment.  Mentors  jimior  personnel  in 
career  development,  technical  competence, 
and  interpersonal  skills.  Exercises  due 
responsibility  to  oversee  technical/ 
acquisition/organizational  positions  assigned 
to  them.  (Wei^t  Range:  0  to  50) 

g.  Supervision/EEO.  Works  toward 
recruiting,  developing,  motivating,  and 
retaining  quality  team  members;  takes 
timely/appropriate  personnel  actions,  applies 
EEO/merit  principles;  communicates  mission 
and  organizational  goals;  by  example,  creates 
a  positive,  safe,  and  challenging  work 
environment;  distributes  work  and  empowers 
team  members.  (Weight  Range:  15  to  50) 
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Appendix  D.    Benchmark  Perfonnance  Standards     j 

ELEMENT  POINT-RANGES  AND  PERFORMANCE  STANDARDS 

THESE  BENCHMAMC  PEXFOIMANCE  STANI>AIU)S  ARE  USED  TO  EVAUMTE  AND  SCORE  PEItF0U4A^ 

WEKHTCDPEltfOllMANCEELEMEKTS.  IMS  SHEET  MUST  BE  USED  I  NCONJtmCTlON  WITH  BENCHMAIUCKJBDESClUrnON  AND 
PERFORMANCE  OBJECTIVES.  , 


lOOH  Performance  dements  woe  anained  demonstratinf 
cxoeptioaal  initiitive,  vers«ility,  ori(inality.  and  creativity.  This 
individual  demonstrates  the  ability  to  grasp,  understand, 
orpnia,  aod  convey  complex  issues  to  othen  and  cany  the  job 
assignment  to  successful  completion  with  minimum  diiect 
superviskn.  Performance  elonents  were  effectively  achieved 
utilizing  cooperation,  responsiveness,  conflict  avoidance;  or 
conflict  resolution.  Written  and  oral  communications  were 
ippropriaieiy  deinunsuated  efftetiveiy  and  efficiently. 
Performance  elements  were  achieved  with  demonstrated 
leadership,  integrity,  competency,  commitment,  candor,  and 
!  of  duty. 


70%  Performance  elements  were  attained  effectively  and 
efficiently  with  consistently  high  quality  and  quantity  of  work. 
This  individual  has  demonstrated  the  ability  to  complete  the  job 
assignments  in  an  efficient,  orderly  sequence  that  culminated  in 
results  that  were  timely,  correct,  thorough  and  cost  effective. 
Performance  elements  were  attained  with  consistently  above 
average  quality  and  reliability  while  effectively  utilizing  accepted 
procedures  and  resolving  problems  with  skill  and 
resourcefobiess.  Perfonnance  elements  were  attained  with 
consistently  productive  cooperative  efforts  and  with  clear, 
precise,  and  convincing  written  and  oral  communication. 


SOS  Perfoimance  elements  were  accomplished,  were  mostly 
reliable,  and  delivered  without  unacceptable  delays.  Procedures 
were  minimally  correct  and  problems  were  dealt  with 
satisfactorily.  Attained  performance  elements,  using  work 
methodology  that  demonstrated  a  reasonable  degree  of 
cooperation  with  other  with  clear  and  concise  written  and  oral 
communications. 
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23 
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25 
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20 
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24 

19 

16 
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UNSATISFACTORY 


24 


22 


19 


17 


14 


12 


Performance  elements  were  not  successfully  completed  because  of  failure  in  quality,  quantity,  completeness, 
responsiveness,  or  timeliness  of  work.  Perfonnance  elements  products  were  deficient,  because  they  were  contrary  to 
direction  or  guidelines;  did  not  meet  minimum  specifications;  were  inconsistent  with  organizational  procedures;  were 
significantly  flawed  or  substandard  in  quality;  demonstrated  insufficient  technical  knowledge  or  skill;  were 
incomplete;  were  unacceptably  late;  lacked  essential  cooperative  involvement  or  support;  or  problems  that  arose  during 
performance  of  performance  elements  activities  were  not  satisfactory  resolved. 


(FR  Doc.  98-5424  Filed  3-2-98;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Science  and  Technology  Laboratory 
Personnel  Management  Demonstration 
Protect;  Department  of  the  Army,  U.S. 
Army  Engineer  Waterways  Experiment 
Station  (WES),  VIcksburg.  MS 

AfOaiCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  approval  of 

demonstration  project  final  plan. 


r:  5  U.S.C  4703  authorizes  the 
Office  of  Personnel  Management  (OPM) 
to  conduct  demonstration  projects  that 
experiment  with  new  and  di^rent 
personnel  management  concepts  to 
determine  whether  such  changes  in 
personnel  policy  or  procedures  would 
result  in  improved  Federal  persoimel 
management. 

Public  Law  103-337,  October  5, 1994. 
permits  the  Department  of  Defense 
PoD),  with  the  approval  of  the  OPM,  to 
carry  out  personnel  demonstration 
projects  generally  similar  to  the  China 
Lake  demonstration  project  at  DoD 
Science  and  Technology  (S&T) 
Reinvention  Laboratories.  The  Army 
will  implement  demonstration  projects 
initially  to  cover  five  of  its  S&T 
Reinvention  Laboratories:  The  Army 
Research  Laboratory;  the  Army  Missile 
Research,  Development,  and 
Engineering  Center;  the  Army  Aviation 
Remarch  and  Development  Center;  the 
Army  Medical  Research  and  Materiel 
Command;  and  the  Army  Engineer 
Waterways  Experiment  Station.  This 
plan  is  for  the  Army  Engineer 
Waterways  Experiment  Station  (WES). 
DATES:  This  demonstration  project  may 
be  implemented  at  WES  beginning  on 
Jime  3, 1998. 

FOR  FURTHER  INFORiMATKM  CONTACT: 
WES:  Dr.  C.H.  Pennington,  U.S.  Army 
Engineer  Waterways  Experiment 
Station,  ATTN:  CEWES-ZT-E,  3909 
Halls  Ferry  Road,  Vicksburg, 
Mississippi  39180-6199,  phone  601- 
634-3549.  OPM:  Fidehna  A.  Donahue. 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW,  Room  7460, 
Washington,  DC  20415,  phone  202-606- 
1138. 
SUPPI^MENTARY  INFORMATION: 

1.  Background 

Since  1966,  at  least  19  studies  of  DoD 
laboratories  have  been  conducted  on 
laboratory  quality  and  persoimel. 
Almost  all  of  these  studies  have 
recommended  improvements  in  dvihan 
personnel  poUcy,  organization,  and 
management.  The  WES  Personnel 
Management  Demonstration  Project 
involves  simplified  job  classifications. 


pay  banding,  a  performance-based 
compensation  system,  streamlined 
hiring  processes,  and  modified 
Reduction-in-Force  (RIF)  procedures. 

2.  Overview 

On  March  15, 1997.  [62  FR  12006) 
OPM  pubU^ed  this  proposed 
demonstration  plan  and  received  thirty- 
nine  letters  and  eight  individuals 
commented  on  the  proposed  plan  at  the 
Public  Healing.  These  comments 
brought  several  new  perspectives  to  the 
attention  of  those  responsible  for 
implementing,  overseeing,  and 
evaluating  die  project.  The  comments 
highUghted  instances  of 
miscommuaication  and 
misunderstanding  with  the  present 
system  as  well  as  the  project 
interventions.  Further,  they  underscored 
the  importance  of  providing  training  to 
employees  and  supervisors  on  the 
demonstradon  project.  The  substance  of 
all  comments  received  has  been 
conveyed  to  the  WES  Director, 
Coomiander  and  Deputy  Director,  and 
the  Laboratory  Directors  in  the  event 
that  local  poUcies.  processes,  and 
training  sessions  may  benefit  firom  such 
perspectives.  A  summary  of  all 
comments  received,  along  with 
accompanying  responses,  is  provided 
below. 

A.  General  Management  Issues 

Comments:  Seventeen  comments  were 
in  support  of  the  project  as  a  way  to 
provide  inoentives  for  promising  yoimg 
people  to  stay  in  the  Federal 
Government.  Seven  were  opposed  to  the 
project,  others  were  opposed  to  some  of 
the  provisions  in  the  project,  and  two 
recommend  coverage  of  engineers  and 
scientists  only.  Many  other  comments 
were  made  that  addressed  the 
organizational  environment  at  WES. 
Several  comments  expressed  concern 
over  a  demonstration  project  which 
provides  additional  flexibility  to 
supervisors  and  suggested  that  these 
flexibilities  will  allow  for  or  promote 
abuses  and  compromises  of  the  merit 
system.  With  the  feeling  that  many 
supervisors  ciurently  do  not  properly 
execute  supervisory  responsibilities  or 
utilize  the  authority  and  tools  provided 
under  the  current  system,  these 
employees  fear  a  new  system  that  gives 
supervisors  additional  flexibility  over 
their  career  and  pay.  Several  comments 
mentioned  that  no  checks  or  oversight 
seem  apparent  and  that  management 
accoimtability  is  lacking  under  the 
Project. 

Responst:  It  has  been  the  intent  of 
WES  from  the  inception  of  the 
Personnel  Management  Demonstration 
Project  to  include  the  total  workforce  in 


a  broadbanding  performance-based 
personnel  management  system,  not  just 
the  engineers  and  scientists.  Internal 
equity,  organizational  cohesiveness 
based  on  a  common  performance 
management  philosophy,  and 
administrative  efficiency  are  reasons 
WES  included  the  entire  workforce  in 
the  project.  WBS  acknowledges  that  the 
project  provides  increased  authority  and 
responsibility  to  supervisors, 
particularly  in  those  areas  impacting 
employees'  pay.  E3q>erience  with  other 
personnel  demonstration  projects, 
including  the  China  Lake  project,  does 
not  support  the  assumption  that 
increased  supovisory  discretion  and 
authority  leads  to  merit  system  abuses. 
However,  WES  is  sensitive  to  the 
concerns  expressed  by  many  of  the 
comments  and  is  committed  to  holding 
supervisors  accountable  for  the  proper 
use  of  increased  authorities  and 
flexibilities.  To  assist  supervisors  in 
carrying  out  their  new  responsibilities, 
the  Personnel  Management 
Demonstration  Project  currently 
requires  that  supervisors  be  trained  on 
the  new  system  and  receive  feedback 
from  a  niunber  of  sovut:es.  Aggregate 
data  from  the  fiBedback  process  will  be 
made  available  to  the  top  management 
at  WES  and  will  be  used  to  monitor  and 
identify  further  supervisory 
development  and  training  needs.  Project 
oversi^t  will  be  achieved  by  an 
executive  steering  committee,  co- 
chaired  by  the  A^istant  Secretary  of  the 
Army  for  Research  and  Technology  and 
the  Deputy  Assistant  Secretary  of  the 
Army,  Civilian  Personnel  PoUcy. 
Additionally,  extensive  independent 
evaluations  of  the  demonstration  project 
will  be  conducted  by  OPM's  Personnel 
Resources  and  Development  Center  over 
the  first  five  years  of  the  project.  The 
results  of  these  evaluations  will  provide 
WES  with  information  as  to  whether 
specific  provisions  of  the  project  need  to 
be  modified,  continued  as  is.  or 
ciirtailed. 

B.  Occupational  Family  and 
Broadbands 


Comments  received  on  this  aspect  of 
the  Personnel  Management 
Demonstration  Project  were  related  to 
two  subtopics;  broadbanding  and 
assignment  of  {ob  series  to  occupational 
famihes. 

(1)  Broadbanding 

(a)  Conunent:  Four  individuals 
expressed  concern  about  the  proposed 
broadbanding  structure  in  the  Engineers 
and  Scientists  occupational  Camily.  Two 
recommended  that  grades  GS-12 
through  GS-14  be  included  in  one  pay 
band  since  this  was  in  the  original  WES 
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proposal.  One  recommended  one  pay 
band  covering  GS-11  through  GS-IS. 
The  other  recommended  that  GS-13s, 
GS-14S,  and  GS-15s  be  placed  in 
separate  pay  bands.  Concerns  presented 
included:  GS-12s  at  WES  consistently 
work  at  the  GS-13  or  GS-14  level;  there 
is  a  glass  ceiling  for  GS-12s;  GS-12s  are 
lower  than  others  serving  on  national 
and  international  conunittees; 
expectations  of  wholesale  transfsr  of 
GS-12S  which  will  be  a  loss  to  the 
commimity;  retention  problems:  costs  of 
retraining  new  recruits;  and  concerns 
about  ethical  dilemmas  when  raters  and 
ratees  are  in  the  same  pay  band. 

Response:  WES  recognizes  there  is  a 
concern  over  the  lack  of  progression 
opportimities  from  GS-12  to  GS-13 
under  the  present  system  and  the 
desirability  of  estabUshing  a  pay  band 
that  would  remove  promotion  barriers 
and  allow  progression  toa  level  of  pay 
equivalent  to  the  GS-14  level.  This  is 
evident  in  the  turnover  of  engineer  and 
science  employees  at  the  GS-12  level, 
which  is  the  highest  at  WES.  A  proposal 
was  included  in  the  first  WES  plan  to 
address  these  issues  and  to  experiment 
with  a  GS-12  through  GS-14  pay  band 
for  engineers  and  scientists  performing 
research,  testing  and  evaluation,  and 
experimental  development  functions. 
Based  on  these  comments  and  those 
presented  during  the  project 
development  process,  the  pay  banding 
scheme  for  the  Engineers  and  Scientists 
occupational  family  has  been  revised  to 
recognize  a  pay  band  covering  GS-12 
through  GS-14.  The  issue  of  raters  and 
ratees  in  the  same  band  was  considered 
to  be  ccHnparable  to  rating  levels  under 
the  present  system  wherroy  person-in- 
)ob  positions  are  frequently  at  or  above 
the  level  of  their  raters.  This  is  not 
viewed  as  a  potential  problem. 

(b)  Comment:  One  commentor 
recommended  that  separate 
occupational  families,  pay  bands,  and 
pay  pools  be  established  for  both  legal 
and  contracting  personnel. 

Response:  VvES  currently  has  3 
attorneys  and  13  GS-1102  contracting 
employees.  The  creation  of  separate 
occupational  famiUes  and  pay  bands  for 
each  profassional  group  is  impractical, 
would  reqiiire  an  inoroinate  amoimt  of 
time  to  manage,  and  the  pay  pools 
would  be  too  small  to  provide 
substantial  financial  rewards  to 
recognize  exceptional  performance.  The 
legal  and  contracting  occupations  will 
continue  to  be  included  in  the 
Administrative  occupational  family. 

(c)  Comment:  One  commentor  stated 
that  "the  ratio  of  possible  pay  increases 
caused  by  the  banding  is  highly 
favorable  to  the  white  male  while  the 
minorities,  especially  African 


Americans  and  females,  will  find 
themselves  locked  in  the  lower  payine 
bands." 

Response:  The  pay  banding  schemes 
were  developed  by  a  committee 
comprised  of  labor,  management, 
professional,  clerical,  technical,  wage 
grade,  African  American,  white,  male, 
and  female  employees.  Pay  band 
considerations  included  the  nature  of 
work  (professional,  nonprofessional, 
technical,  support,  etc.),  normal  level  of 
work,  and  normal  career  progression  of 
employees  within  the  various 
occupational  families.  The  results 
reflect  progression  from  entry  level 
trainee,  to  intern  to  developmental,  to 
journeyman,  to  advanced  journeyman, 
to  expert,  to  managerial  level.  No 
positions  were  designated  to  bands 
based  on  non-merit  factors  such  as  race, 
sex,  national  origin,  or  any  other 
personal  considerations  of  incumbents. 
Additionally,  experience  of  the  HhinA 
Lake  Project  shows  that  broadbandlng 
does  not  discriminate  based  on  race, 
sex,  national  origin  or  any  other 
personal  considerations.  To  assist  WES 
in  monitoring  this  important  issue,  data 
on  band  level  salary,  and  workforce 
demographics,  supplemented  by 
]>erceptual  data,  are  included  in  the 
planned  evaluation  strategy.  Evaluation 
results  will  aleri  WES  of  any 
imintended  outcomes  and  will  serve  as 
the  basis  for  decisions  to  modify  the 
project. 

(d)  Comment:  One  employee  voiced 
concern  about  the  potential  problem  of 
applying  for  a  job  in  another  agency  if 
they  were  at  pay  band  IV  in  the 
Engineers  and  Scientists  occupational 
family  and  the  desired  job  was  GS-15. 
The  employee  was  concerned  about 
how  the  agency  would  know  their 
comparable  grade  level 

Response:  The  project  includes  a 
provision  for  conversion  out  of  the 
project  to  the  General  Schedule  pay 
system.  In  instances  such  as  this, 
employees  will  be  encouraged  to  ask 
prospective  employers  to  contact  the 
employee's  servicing  Human  Resources 
Management  (HRM)  Office  for 
comparable  grades,  etc.,  in  order  to 
make  quahfications  determinations. 

(2)  Assignment  of  Job  Series  to 
Occupational  Families 

Comments:  Three  comments  were 
submitted  raising  concern  about  the 
identification  of  job  series  to 
occupational  famiUes.  These  commraits 
were  related  to  the  assignment  of  GS- 
0544,  Civilian  Pay  Technician,  and  GS- 
1106.  Procurement  Qerk.  positions  to 
the  General  Support  occupational 
family. 


Response:  The  occupational  femihes 
selected  for  the  WES  Personnel 
Management  Demonstration  Project 
group  positions  by  job  series  under  one 
of  four  occupational  famiUes:  Engineers 
and  Scientists:  E&S  Technicians; 
Administrative;  and  General  Support. 
Each  occupational  family  covers 
occupations  similarly  treated  in  regard 
to  type  of  vfoik,  typical  career 
progression,  and  qiialification 
requirements.  Using  these  criteria, 
positions  designated  as  Civilian  Pay 
Technician,  GS-0544,  and  Procxu-ement 
Clerk,  GS-11 06,  are  assigned  to  the 
General  Support  occupational  family. 

C.  Performance  Evaluation 

Comment:  One  commentor  had  three 
concerns  about  the  periormance 
evaluation  system  that  will  be  used  by 
this  project.  The  commentor 
recommended  that  a  pass/fail  system  be 
adopted,  three  performance  elements  be 
added  to  the  appraisal,  and  the 
employee-to-supervisor  ratio  of  about 
15:1  be  waived. 

Response:  Several  performance 
evaluation  options  including  a  pass/£ail 
system  were  considered  during  project 
development.  While  pass/fiail  is  a  viable 
option,  a  system  that  rates  an 
employee's  performance  on  a  scale  from 
0  to  5  was  adopted.  The  latter  is 
beUeved  to  be  more  compatible  for 
converting  performanoe  ratings  or  scores 
to  pay-for^performance.  The 
recommended  three  additional 
performance  elements  (empowers  his/ 
her  personnel,  acqiiisition  streamlining 
initiatives,  and  support  to  the 
organization)  will  not  be  added  since 
they  are  considered  to  be  embedded 
within  the  seven  non-supervisory 
performance  elements  or  the  two 
supervisory  performance  elements.  The 
plan  contains  no  requirements  for 
changing  the  employee-to-supervisor 
ratio. 

D.  Supervisory  Pay  Adjustments  and 
Supervisory  Pay  Differentials 

Comments:  Eight  comments  were 
received  (one  was  signed  by  seven 
individuals)  regarding  the  proposal  to 
allow  supervisory  pay  adjustments  and 
differentials  for  supervisors  in  the 
Engineers  and  Scientists  occupational 
family.  One  was  in  support  of 
sui>ervisory  pay  adjustments  and 
differentials.  One  recommended  that 
supervisory  pay  adjustments  be  applied 
equally  to  all  engineers  and  scientists 
supervisors  rather  than  be  variable.  One 
commentor  recommended  that 
adjustments  and  differentials  be  made 
available  to  all  supervisors  regardless  of 
occuptational  family  assignment.  One 
recommended  that  supervisory  pay 
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adjustments  be  allowed  to  exceed  the 
pay  band  maxinuun  pay  and  considered 
as  basic  pay.  The  others  recommended 
that  the  proposal  to  allow  these 
adjustments  and  dinerentials  be 
withdrawn.  Reasons  given  included 
supervisory  skills  are  supporting 
elements  that  are  not  specific  to  mission 
and  are  generic  tasks,  supervisory  work 
force  is  stable,  proposed  plan  simplifies 
the  work  of  supervisors,  increased  pay 
for  supervisors  will  penalize  direct- 
mission  skills,  and  the  plan  should 
reward  individual  performance  not  the 
position. 

Response:  The  proposal  to  allow 
supervisory  pay  adjustments  was  to 
attract  and  reward  the  best  individuals 
for  supervisory  positions,  recognize  the 
increased  burden  placed  on  engineers 
and  scientists  supervisors,  and  to 
compensate  supervisors  who  supervise 
employees  that  are  typically  at  the  same 
grade  level  or  higher.  The  supervisory 
pay  adjustment  will  allow  an  increase  in 
pay  for  new  supervisors  who  lateral 
from  a  nonsupervisory  position  to  a 
supervisory  position  within  the  same 
pay  band,  i.e.,  pay  band  IV  or  V.  This 
adjustment  is  not  automatic  and  may  be 
varied  based  on  a  supervisor's 
performance,  up  to  a  maxim\un  of  10 
percent.  Supervisory  pay  differentials 
are  included  in  order  to  recognize  pay 
for  performance  for  supervisors  who 
have  reached  the  maximum  pay  for  their 
pay  band.  This  extension  of  pay  will  be 
given  and  adjusted  based  on  their  actual 
performance  and  the  differential  will 
not  be  treated  as  basic  pay.  Supervisory 
adjustments  and  difiiarentials  were  not 
made  available  to  supervisors  in  other 
occupational  families  since  most 
supervise  employees  in  lower  pay 
bands. 

E.  Distinguished  Scholastic 
Achievement  Appointment 

Comments:  Eighteen  individuals 
identified  a  need  to  modify  the 
Personnel  Management  Demonstration 
Project  to  include  an  initiative  that  was 
in  the  original  WES  proposal,  the 
establishment  of  a  Distinguished 
Scholastic  Achievement  Appointment 
which  provides  the  authority  to  appoint 
imdeigraduates  and  graduates  wiUi 
outstanding  scholastic  records  to 
positions  in  the  Engineers  and  Scientists 
occupational  family. 

Response:  5  U.S.C.  4703  states  that 
before  a  {lersonnel  demonstration 
project  is  conducted,  a  plan  shall  be 
developed  which  identifies  the 
methodology  of  the  project.  The  plan 
must  be  published  in  the  Federal 
Register  and  submitted  as  published  to 
public  hearings.  New  initiatives  or 
substantive  changes  to  a  proposed 


personnel  demonstration  project  are  not 
permitted  without  being  submitted  to 
public  hearing.  The  Distinguished 
Scholastic  Achievement  Appointment  is 
considered  to  be  a  new  initiative  and 
has  not  been  the  subject  of  a  public 
hearing.  Therefore,  the  Distinguished 
Scholastic  Achievement  Appointment 
will  not  be  included  as  part  of  the  WES 
Personnel  Management  Demonstration 
Project  at  this  time.  However,  WES 
management  intends  to  submit  the 
Distinguished  Scholastic  Achievement 
Appointment  as  a  personnel  initiative  at 
the  appropriate  time  in  the  future. 

F.  Voluntary  Emeritus  Program 

Comment:  One  person  suggested  that 
the  Voluntary  Emeritus  Program  be 
made  available  to  retired  or  separated 
individuals  regardless  of  occupational 
family. 

Response:  The  national  prominence 
earned  by  researchers  at  WES  results 
from  their  imparalleled  engineering  and 
scientific  achievements.  Many  of  the 
retired  engineers  and  scientists  continue 
to  be  leaders  in  their  professions  and  the 
Voluntary  Emeritus  Program  allows 
them  the  opportimity  to  assist  WES  in 
solving  problems  of  importance  to  the 
nation  in  broad  areas  of  civil 
engineering  and  environmental  quality. 
This  intervention  will  be  retained  as 
written  and  will  be  monitored  through 
the  evaluation  process  to  determine 
whether  it  should  be  expanded  to  other 
occupational  families. 

G.  Conversion  Buy-In 

Comments:  Seven  commentors  were 
concerned  that,  at  the  time  of 
conversion,  employees  would  be  given 
a  lump  sum  cash  payment  rather  than 
adjusting  base  salary  for  time  credited 
toward  what  would  have  been  the 
employee's  next  within-grade  increase. 
All  believe  that  a  one-time  payment 
equal  to  an  employee's  time  vested  in 
their  current  grade  step  takes  away  from 
the  employee's  future  earnings. 

Response:  WES  has  modified  the 
conversion  procedure  so  that,  at  the 
time  of  conversion  into  the  project,  each 
employee  will  have  their  basic  pay 
adjusted  for  time  credited  toward  what 
would  have  been  the  employee's  next 
within-giBde  increase. 

H.  Reduction-In-Force  (RIF) 

Comments:  Five  commentors  were 
concerned  with  the  revised  RIF 
procedures  that  place  greater  emphasis 
on  performance  when  establishing 
retention  registers.  Two  commentors 
viewed  the  revised  procedures  as  unfair 
since  performance  scores  are  not  used  to 
adjust  the  service  computation  date;  one 
commentor  was  concerned  about 


veterans'  preference  issues;  one 
commentor  did  not  believe  that 
competitive  areas  should  be  defined  as 
the  occupational  family;  and  the  other 
commentor  saw  no  need  to  change 
current  RIF  procedures. 

Response:  The  current  RIF  system  is 
complicated,  costly,  and  relatively 
unresponsive  to  the  needs  of  the 
organization.  WES  believes  that  flexible 
and  responsive  alternatives  are  needed 
that  place  greater  emphasis  on 
performance  while  preserving  the 
guiding  principles  of  veterans' 
preference  latws.  The  revised  RIF 
procediues  will  disrupt  the  organization 
the  least  and  will  increase  the 
probability  of  retaining  the  highest 
performing  individuals.  Under  the 
Project,  employees  will  retain  rights  and 
protections  during  RIF.  At  the  same 
time,  one  goal  of  the  Project  is  to  expand 
the  role  of  performance  in  various 
aspects  of  employment.  For  this  reason, 
the  Project  does  not  use  performance 
scores  to  adjust  the  service  computation 
date  (SCD),  as  one  commentor 
suggested.  The  Project  instead 
emphasizes  performance  by  using  the 
most  recent  employee  performance 
score  as  a  separate  element  in  the  order 
of  retention  during  RIF  and  by  giving 
that  score  priority  over  the  service 
computation  date  in  determining  the 
order  of  retention.  Retention  standing 
will  be  based  upon  the  following 
factors,  listed  in  order  of  priority: 
teniire,  veterans'  preference,  most  recent 
employee  performance  score,  and  SCD. 
The  role  of  veterans'  preference  remains 
unchanged  from  the  current  system. 
Finally,  competitive  areas  have  been 
modified  to  make  each  of  the  four 
occupational  families  a  separate 
competitive  area.  All  positions  in  a 
given  occupational  family,  regardless  of 
their  geographic  locations,  will  fall 
within  a  single  competitive  area. 

3.  Demonstration  Project  System 
Changes 

Minor  editorial  changes  were  made  to 
correct  the  final  version  of  the  Project. 
In  addition,  pertinent  sections  of  the 
final  plan  have  been  modified  to 
include:  a  pay  band  in  the  Engineers 
and  Scientists  occupational  family  that 
combines  GS  12-14  positions  (Section 
m.  A,  Broadbanding);  and  an 
adjustment  of  basic  pay  for  the  time 
credited  toward  the  employee's  next 
within-grade  increase  at  the  time  of 
conversion  into  the  project  (Section  V, 
A,  Conversion  to  the  Demonstration 
Project). 

Dated:  February  26, 1998. 
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L  Bxacutive  SuHunuy 
n.  Intioductkm 

A.Paipow 

B.  Pnblams  writh  the  Pteseot  Systam 

C  QiaagM  Raquirad  md  Expected  Benefits 

D.  Ptttkipetiiig  QrpniatioD 

F.PnfectOat^ 
m.  PBrnonel  SyBtem  QiangBS 

A.  niiw<ni^'"^*"fl 

B.  Oanificatkn 

C  Piy  fcf  PerfnrmincB 

D.  Pay  Setting  Provisions 

E.  Hiring  md  Placement  Authorities 

F.  Bnmkiyee  Devdopment 

G.  Reduction  in  Pay  or  Reax>val  Actions 
R  Revised  Reduction-In-Focce  (RIF) 

Procedims 
IV.l^cainiag 

A.  Superrisocs 

B.  Administrative  Staff 
CBnqdoyees 

V.  Gonversian 

A.  Cooversion  to  the  Demonstration  Pra^ect 

B.  Conversion  from  the  Demmstratien 
iiojeci 

VL  Proiect  Duration 

Vn.  Bvahiation  Plan 

vm.  Demonstntion  Project  CosU 

DC  Requirad  Waivers  to  Law  and  Regulations 

A.  Waivan  to  Title  5,  U.S.  Code 
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Ai^wndix  A:  Intervention  Impect  Model: 
Project  Bvahiation 


The  Depaitment  of  the  Anny  (DA) 
will  establish  Personnel  Demonstiation 
Projects  generdly  similar  to  the  system 
currently  in  use  at  the  Navy  Personnel 
Demonstratian  Project  known  as  Qiina 
Lake.  The  Personnel  DemonstratiiHi 
Projects  wiU  be  developed  to  be  in- 
house  budget  neutral,  based  on  a 
baseline  of  September  1995  in-house 
costs  and  consistent  with  the  DA  plan 
to  downsize  the  DA  laboratories  and 
research  and  develc^ment  centers.  An 
in-house  budget  is  a  compilation  of 
costs  of  the  many  diverse  components 
required  to  fund  the  day-to-day 
operations  of  a  laboratory.  These 
components  generally  include  pay  of 
people  (labor,  benefits,  overtime, 
awards),  training,  travel,  supplies,  non- 
capital equipment,  and  other  costs 
depending  on  the  specific  function  of 
the  activity. 

This  project  was  designed  by  the 
Assistant  Secretary  of  the  Army  for 
Research,  Development  and  Acqtiisition 
with  the  support  of  the  Assistant 
Secretary  of  the  Army  for  Qvil  Works, 
and  the  participation  of  five  Army  S&T 
Reinvention  Laboratories.  Review  was 
provided  by  the  US  Army  Corps  of 


Engineers.  DA.  DoD.  and  0PM.  Phases 
of  the  pn^ect  that  addreas  non-Htle  5 
issues  Oman  as  eariy  as  1  October  1995, 
with  implementatian  (rf  Title  5 
initiatives  to  begin  no  earlier  than  June 
3, 1998. 

This  project  is  buih  upon  the 
oonoepts  dt  linking  perfonnanoe  to  pay 
for  all  covered  positions,  simplifying 
paperwmk  in  the  processing  of 
classificMion  and  other  personnel 
actions,  emphasizing  partner^ps 
among  management,  employees,  and 
unions,  and  delegadng  other  authorities 
to  line  managers. 

n.  IirtrainGtian 

APtu7>ose 

The  qtiaUty  of  DoO  labotatoiies.  their 
pec^le,  and  products  has  been  xmder 
intense  scrutiny  in  recent  years.  The 
perceived  detariofatian  of  Uxvatory 
quality  is  due,  in  substantial  part,  to  the 
erosicm  of  control  Ktdiich  line  manners- 
have  over  their  human  resources.  Ims 
demonstration,  in  its  entirety,  attempts 
to  provide  managers,  at  the  lowest 
practical  levri,  the  authority,  control, 
and  flexibility  needed  toadiieve  quidity 
laboratories  and  quality  products.  The 
purposes  of  the  demonsMion  project 
are  to:  Improve  the  hiring  process  and 
allow  WES  to  compete  more  eflsctively 
fior  high-quality  persraind:  motivate  and 
retain  staff  through  pay  far  perfurmance, 
ssbbaticals,  and  a  more  responsive 
personnel  system:  struigthen  the 
manager's  role  in  personnel 
management  &niu^  increased 
delegation  of  personnel  authorities: 
increiase  the  efficiency  oi  the  personnel 
system  by  simplifying  the  claasificatian 
system  through  broadbending  and 
reduction  of  guidelines,  steps,  and 
paperwork:  and  create  a  model  that 
could  be  adopted  by  other  government 
agencies. 

This  project  will  be  under  the  joint 
sponsorship  of  the  Assistant  Secretary 
of  the  Army  for  Research,  Development 
and  Acquisition  and  the  Assistant 
Secretary  of  the  Army  Ux  Manpower 
and  Reserve  AfEairs.  The  MACOM 
Coimnander  will  execute  and  manage 
the  project 

Project  oversight  will  be  achieved  by 
an  executive  steering  committee  made 
up  of  top-level  executives,  co-chaired  by 
the  Deputy  Assistant  Secretary  of  the 
Army  for  Research  and  Technology  and 
the  Deputy  Assistant  Secretary  of  the 
Army  (Civilian  Personnel  PoUcy). 
Oversight  external  to  the  Army  will  be 
provided  by  DoD  and  OPM. 

B.  Problems  With  the  Present  System 

The  civilian  personnel  system 
currently  in  use  at  DoD  laboratories  has 


several  major  inefficiencies,  whidi 
hinder  management's  abiHtv  to  recruit 
and  retain  the  best  qualified  penonneL 
Line  managws  have  tmly  limited 
flexibility  to  administer  personnel 
resources,  and  existing  personnel 
r^ulations  are  often  in  conflict  with 
line  management's  ability  to  peifann 
world-class  research.  Laboratory 
managers  are  frustrated  in  thnr  attempts 
to  hire  the  best  and  bt^test  engineers 
and  scientists. 

Hie  classification  system  requires 
lengthy,  narrative,  individual  position 
descriptions,  whidi  have  to  be  cU^fied 
by  the  use  of  complex  and  often 
outdated  position  classification 
standards.  The  systam  causes  ddays  in 
racniitiBg.  rwassigning.  pmmoring.  and 
removing  employees.  Rewarding  or 
taking  a  perfarmance  besed  action 
requires  inordinate  paperwork  and  time, 
nftwi  rfiarmiTaging  managmn  from 
pursuing  critical  actions.  Few 
incentives,  with  limited  flaodbilitT.  exist 
for  managers  to  deel  with  all  levels  ot 
the  woriutarce.  and  pay  is  not  always 
commensurate  mth  an  employee's 
perfoimaDce.  The  current  RIF  system 
does  not  adaquatefy  recognize 
performance  as  a  major  oitericni  in  RIF 
situations.  Tlie  RIF  rules  areocmiplex. 
and  difficuh  to  understaid  and 
administer.  The  RIF  process  disrupts 
operatians,  due  to  displacement  of 
emplo3rees  writhin  th^  competitive 
levels  and  in  the  exercise  of  humping 
and  retreat  rights. 

C.  Chaises  Raquired  and  Expected 
Ben^ts 

This  prefect  is  eimected  to 
demonstrate  that  a  human  resource 
management  sjrstem  tailored  to  the 
mission  and  need  of  WES  mil  resuh  in: 
buaceesed  quality  in  the  engineering  and 
science  woriciaroe  and  the  laboratory 
products  they  produce;  increased 
timeliness  of  key  personnel  processes; 
trended  workforce  data  that  reveals 
increased  retention  of  excellent 
contributors  and  separation  rates  of  poor 
contributors;  and  inoeased  customer 
satisfaction  with  the  laboratory  and  its 
products  by  customers  serviced. 

This  demonstration  program  builds 
on  the  successful  features  of 
demonstration  projects  at  China  Lake 
and  the  National  Institute  of  Standards 
and  Technology  (NIST).  These 
demonstration  projects  have  produced 
impressive  statistfcs  on  job  satisfaction 
of  their  employees  versus  that  for  the 
fisderal  workforce  in  general.  This 
demonstration  expects  similar 
successes.  A  full  range  of  data  Mrill  be 
collected  to  evaluate  the  project  (and  is 
described  in  Section  VII,  Evaluation 
Plan). 
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D.  Participating  Organization 

U.S.  Aimy  Engineer  Waterways 
Experiment  Station,  3909  Halls  Ferry 
Road,  Vicksburg,  Mississippi  39180- 
6199.  Employees  assigned  to  WES  work 
at  the  locations  shown  in  Table  1. 

Table  l  .—Duty  Locations 


Location 

Total  No.  of 
employees 

London,  England 

Berkeley,  CA 

Mobile,  AL 

Washington,  DC 

Fayette.  NC 

Natchez,  MS  

Vicksbiirg.  MS 

Duck.  NC  

CaJhoun  Falls,  SC 

Lewisville,  TX 

North  Bonneville,  WA  

Dallesport,  WA 

Spring  Valley,  Wl  

Omaha.  NE  

1 
1 
3 
1 
1 
1 
1,312 

10 
2 
3 
3 
1 
2 

56 

E.  Participating  Employees 

The  project  will  cover  all  General 
Schedule  (CS)  employees  assigned  to 
WES.  Federal  Wage  System  (FWS) 
employees.  Civilian  Intelligence 
Personnel  Management  System  (QPMS) 
employees  covered  by  Title  10,  and  5 
U.S.C.  3105  Scientific  and  Technical 
(ST)  employees  are  not  covered,  but  will 
follow  the  same  employee  development 
provisions  of  this  plan,  except,  in  the 
case  of  CIPMS  employees,  wnere  the 
provisions  are  found  to  be  In  conflict 
with  CIPMS.  The  occupational  series  of 
employees  included  in  the  project  are 
identified  by  occupational  family  in 
Table  2.  All  GS  employees  with 
appointments  exceeding  one  year  will 
be  covered  by  the  provisions  of  this 
project.  GS  employees  with 
appointments  limited  to  one  year  or  less 
will  be  covered  for  pay  banding,  the 
performance  appraisal  process,  and 
salary  adjustments.  Senior  Executive 
Service  (SES)  employees  will  not  be 
included  in  the  project.  It  is  the  intent 
of  WES  to  expand  coverage  of  the 
project  to  all  FWS  employees  1  to  2 
years  following  the  date  of 
implementation.  In  the  event  of 
expansion  to  FWS  employees  beyond 
the  employee  development  provisions, 
full  approval  will  be  obtained  from  DA, 
DoD,  and  OPM. 

The  American  Federation  of 
Government  Employees  (AFGE) 
represents  approximately  500  GS  and 
FWS  employees  at  WES.  The  AFGE 
represents  most  E&S  Technicians;  most 
Administrative  employees;  all  General 
Support  employees  except  fire 
protection  inspectors,  security  guards, 
student  trainees,  and  those  designated 
as  confidential  employees;  and  all 


nonsupervisory  FWS  employees.  WES 
plans  to  implement  this  project  on  June 
3, 1998.  Bargaining  unit  employees  will 
be  included  in  the  project  at  that  time 
if  Impact  and  Implementation 
bargaining  is  complete.  If  Impact  and 
Implementation  bargaining  has  not  been 
completed  on  the  date  of  project 
implementation,  employees  represented 
by  AFGE  Local  3310  may  not  be  brought 
into  the  project  until  completion  of  the 
bargaining  process.  AFGE  Local  3310 
has  been  involved  with  and  participated 
in  the  development  of  the  project  since 
its  inception.  WES  will  continue  to 
fulfill  its  obligation  to  consult  or 
negotiate  with  the  AFGE,  as  appropriate, 
in  accordance  with  5  U.S.C.  4703  (f)  and 
7117.  The  participation  with  the  AFGE 
is  within  the  spirit  and  intent  of 
Executive  Order  12871. 

Table  2.— Occupational  Series  In- 
cluded IN  THE  Demonstration 
Project 


Table  2.— Occupational  Series  In- 
cluded IN  the  Demonstration 
Project— Continued 


Engineers  &  Scientists 

0023 

Outdoor  Recreation  Planner 

0150 

Geographer 

0193 

Archeologist 

0401 

Biologist 

0403 

Microbiologist 

0408 

Eodogist 

0410 

Zoologist 

0414 

Enlomok>gist 

0430 

Botanist 

0434 

Plant  Pathok)gist 

0435 

Plant  Physiologist 

0470 

Soil  Scientist 

0471 

Agronomist 

0482 

Fishery  Biok>gist 

0486 

WiWIife  Biologist 

0499 

Student  Trainee 

0690 

Industrial  Hygienist 

0801 

General  Engineer 

0803 

Safety  Engineer 

0806 

Materials  Engineer 

0807 

Landscape  Architecture 

0808 

Architecture 

0810 

Civil/Hydraulk:/Structural  Engineer 

0819 

Environmental  Engineer 

0830 

Mechanical  Engineer 

0850 

Electrical  Engineer 

0854 

Computer  Engineer 

0855 

Elactronks  Engineer 

0893 

Chemical  Engineer 

0896 

Industrial  Engineer 

0899 

Student  Trainee 

1301 

Physical  Scientist 

1310 

Physkast 

1313 

Gaophysidst 

1315 

Hydrok)gist 

1320 

Chemist 

1350 

Gaotogist 

1360 

Ooeanographer 

1399 

Student  Trainee 

1515 

Operations  Research  Analyst 

1520 

Ma 

thematkaan 

1530 

Sta 

tistlcian 

1550 

Ca 

rnputer  Scientist 

1599 

Stu 

dent  Trainee 

0028 


E&S  Technicians 

Environmental  Protectkwi  Specialist 


0802 

Engineering  Technkaan 

0818 

Engineering  Draftsman 

0856 

Electronics  Technician 

1311 

Physical  Science  Technician 

1371 

Cartographic  Technk:ian 

1521 

Mathematics  Technician 

1670 

Equipment  Specialist 

Administrative 

0018 

Safety  &  Occupatkmal  Health  Spe- 

cialist 

0099 

Student  Trainee 

0260 

Equal  Emptoyment  Opportunity  Spe- 

cialist 

0301 

Info  Syst  Mgr  Spec/Joint  Test  Prog 

Mgt  Coordinator/Emergency  Oper 

Mgr 

0334 

Computer  Specialist 

0341 

Administrative  Officer 

0343 

Mgt  &  Prog  Analysis  Officer 

0346 

Logistics  Management  Officer 

0391 

Telecommunicatkms  Officer 

0399 

Student  Trainee 

0505 

Financial  Manager 

0510 

Accountant 

0511 

Auditor 

0560 

Budget  Officer 

0599 

Student  Trainee 

0610 

Nurse 

0905 

General  Attomey 

0950 

Paralegal  Specialist 

1020 

Illustrator 

1035 

Publk:  Affairs  Specialist 

1060 

Photographer 

1071 

Audtovisual  Specialist 

1082 

Editor 

1084 

Visual  Informatkm  Specialist 

1102 

Contract  Specialist 

1104 

Property  Disposal  Specialist 

1199 

Student  Trainee 

1410 

Librarian 

1412 

Technical  Informatnn  Specialist 

1499 

Student  Trainee 

1712 

Trainifig  Instructor 

2001 

General  Supply  Specialist 

2101 

Transportatkxi  Specialist 

Qeneral  Support 

0019 

Safety  Technkaan 

0081 

Firefighter 

0085 

Securiy  Guard 

0090 

Guide 

0099 

Student  Trainee 

0302 

Messenger 

0303 

Cleri( 

0305 

Mail  &  File  Clerk 

0312 

Clerk-Stenographer 

0318 

Secretary 

av? 

Clerk-Typist 

0326 

Otfkse  Automaton  Cierk 

0332 

Computer  Operator 

0335 

Computer  Clerk 

0344 

Management  Assistant 

0361 

Equal  Emptoyment  Opportunity  As- 

sistant 

0394 

Communtoatwns  Clertt 

Ofiai 

Rnanoial  Clerk  &  Assistant 

0525 

Accounting  Technkaan 

0530 

Cash  Processing  Technkaan 

0540 

Civilian  Pay  Technkaan 

0544 

Teller 
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Table  2.— Occupational  Series  In- 
cluded IN  THE  Demonstration 
Project— Continued 


0561 
0986 
1105 
1106 
1107 
1411 
2005 
2102 
2131 

Budget  CleiK 
Legal  Ctoffc 
Purchasing  Cleifc 
Procurement  Clerk 
Property  Disposal  Clerk 
Ubrary  Technician 
Supply  Clerk 
Transportatkxi  Clerk 
Freight  Rate  Specialist 

F.  Project  Design 

^  In  August  1994,  a  Project  Manager 
was  appointed  to  lead  the  WES 
reinvention  elTort  The  Project  Manager 
was  assisted  by  a  representative  of  the 
servicing  HRM  Office.  During  October- 
November  1994,  a  WES  concept  plan 
was  developed  to  map  out  desired  areas 
in  which  to  propose  changes  in  the 
personnel  system.  The  concept  plan  was 
then  merged  into  a  single  Army  plan  for 
the  participating  Army  S&T  Laboratories 
and  was  submitted  to  the  DA  in 
December  1994. 

WES  formed  four  teams  in  Janiiary 
1995  to  develop  specific  initiatives  to  be 
imdertaken  in  the  WES  demonstration 
project.  The  teams  were  composed  of  7 
to  14  employees  each  and  included 
representatives  from  management, 
engineers,  scientists,  technicians, 
clerical,  administrative,  wage  grade, 
h\mian  resources,  and  representatives 
bovn  the  local  union.  The  teams 
developed  human  resources 
management  initiatives  which  were 
designed  to:  assist  in  hiring  the  best 
people  to  accomplish  the  mission; 
improve  training  and  development  of 
the  workforce;  improve  and  simplify  the 
position  classification  process;  develop 
a  broadband  system  to  facilitate 
classification  and  career  progression; 
and  develop  a  pay  for  performance 
system  to  recognize  employee 
contributions  to  mission 
accomplishment. 

The  Army's  plan  was  reviewed 
concurrently  by  DoD  and  0PM  in  April 
1996.  It  was  reconmiended  that  each 


Army  lab  submit  individual  project 
plans.  The  second  joint  review  by  DoD 
and  OPM  of  the  lab  plans  was 
conducted  in  September  1996.  The 
philosophy  and  intent  of  WES 
throiighout  the  process  of  project 
development  was  the  inclusion  of  its 
total  workforce.  As  such,  a  pay-for- 
performance  broadbanding  system  was 
developed  for  FWS  employees,  in 
partnership  with  representation  from 
the  bargaining  unit,  and  was  included  as 
part  of  the  WES  plan.  At  the  joint 
reviews,  the  DoD  Civilian  Personnel 
Management  Service  and  OPM's  Office 
of  Classification  and  Office  of 
Compensation  Policy  considered  the 
broadbanding  of  FWS  employees  as 
outlined  in  the  WES  plan  to  be 
inappropriate.  FWS  employees  were 
removed  fit>m  the  plan  but  will  follow 
the  same  employee  development 
provisions  of  this  plan.  Options  for 
including  them  in  a  pay-for- 
performance  system  at  a  later  date  will 
be  developed  by  WES.  DA.  DoD,  and 
OPM. 

This  plan  and  these  initiatives  are  the 
result  of  many  months  of  effort  by 
dedicated  participants  at  WES,  U.S. 
Army  Corps  of  Engineers,  DA,  DoD,  and 
OPM  levels. 

m.  Personnel  System  Changes 

A.  Broadbanding 

1.  Pay  Bands 

Each  occupational  family  will  be 
composed  of  discrete  pay  bands 
corresponding  to  recognized  career 
advancement  within  the  occupations. 
The  pay  bands  will  replace  grades.  The 
pay  bands  will  not  be  the  same  for  all 
occupational  femilies.  Each 
occupational  family  will  be  divided  into 
four  to  six  pay  bands,  each  pay  band 
covering  the  same  pay  range  now 
covered  by  one  or  more  grades.  The 
minimum  rate  of  basic  pay  for  a  band 
will  be  the  minimiun  rate  for  the  lower 
grade  in  the  band  as  shown  on  the 
regular  GS  schedule.  The  maximum  rate 
of  basic  pay  for  a  pay  band  will  be  the 


highest  regular  schedule  GS  rate 
possible  for  positions  within  that 
occupational  family  and  pay  band.  A 
salary  overlap,  similar  to  the  current 
overlap  between  GS  grades,  will  be 
maintained. 

Ordinarily  an  individual  will  be  hired 
at  the  lowest  salary  in  a  pay  band. 
Exceptional  quahfications,  specific 
organizational  requirements,  or  other 
compelling  reasons  may  lead  to  a  higher 
entrance  salary  within  a  pay  band. 

The  proposed  pay  bands  for  the 
occupational  families  and  how  they 
relate  to  the  current  GS  grades  are 
shown  in  Table  3.  This  pay  band 
concept  has  the  following  advantages 
because  it:  reduces  the  number  of 
classification  decisions  required  during 
an  employee's  career;  simpUfies  the 
classification  decision-making  process 
and  paperwork;  supports  delegation  of 
classification  authority  to  line  managers; 
provides  a  broader  range  of 
performance-related  pay  for  each  pay 
band;  and  prevents  the  progression  of 
low  performers  through  a  pay  band  by 
mere  longevity,  since  job  performance 
serves  as  the  basis  for  determii^ing  pay. 

The  WES  pay  banding  plan  expands 
the  pay  bandii^  concept  used  at  China 
Lake  and  MIST  by  creating  pay  band  VI 
of  the  Engineers  and  Scientists 
occupational  family.  This  pay  band  is 
designed  for  Senior  Scientific  Technical 
Managers. 

Current  legal  definitions  of  Senior 
Executive  Service  (SES)  and  ST 
positions  do  not  fully  meet  the  needs  of 
WES.  The  SES  designation  is 
appropriate  for  executive  level 
managerial  positions  whose 
classification  exceeds  the  GS-15  grade 
level.  The  primary  knowledge  and 
abilities  of  SES  positions  relate  to 
supervisory  and  managerial 
responsibilities.  Positions  classified  as 
ST  are  reserved  for  bench  research 
scientists  and  engineers;  these  positions 
require  a  very  hi^  level  of  technical 
expertise  and  they  have  little  or  no 
supervisory  responsibility. 


Table  3.— Occupational  Families  and  Pay  Bands 


Occupational  families 

Pay  Bands 

Engineers  and  Scientists 
(E4S)- 

1 
<N) 

H 

III 
(E) 

IV 
(E) 

V 

(E) 

VI 
(E) 

E&S  Technicians 

1 
(N) 

II 
(N) 

III 
(N) 

IV 

(E) 

Administrative 

1 
(N) 

n 

III 
(E) 

IV 
(E) 

V 

(E) 

General  Support 

1 
(N) 

II 

III 

(N) 

IV          1 
(E)           1 

9 

*) 
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Table  3.— Occupational  Families  and  Pay  Bands— Continued 

Corresponding  GS  Grades 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Above 
15 

•Engineers  and  Scientists  pay  band  II  includes  a  mix  of  positions:  positions  equivalent  to  GS-5  through  10  involve  research,  teat,  evaluation,  and  equipment  devel- 
opment worf(  as  well  as  non-research  woric;  positions  equivalent  to  GS-1 1  involve  research  work.  Pay  band  III  includes  non-research  positions,  e.g.,  engineers  in 
public  wor1(s.  Pay  l:iand  IV  positions  equivalent  to  GS-12  through  GS-14  involve  research  work;  the  balance  of  t)and  IV  includes  a  mix  of  research  and  non-research 
supervisory  positions,  and  program  managers.  FLSA  Codes:  N-Nonexempt;  E-Exempt.  Although  typical  exemption  status  under  the  various  pay  bands  is  shown,  ac- 
tual FLSA  exemption  status  determinations  are  made  on  a  case-t>y-caBe  basis. 


WES  currently  has  a  few  positions 
which  typically  have  characteristics  of 
both  SES  and  ST  classifications.  Most  of 
these  positions  are  responsible  for 
supervising  other  GS-15  positions, 
including  branch  or  division  chiefs, 
non-supervisory  research  engineers  and 
scientists,  and  potential  ST  positions. 
These  positions  are  classified  at  the  GS- 
15  level,  although  their  technical 
expertise  warrants  classification  beyond 
GS-15.  Because  of  their  management 
responsibility,  these  individuals  are 
excluded  from  the  ST  system. 

Because  of  management 
considerations,  they  cannot  be  placed  in 
the  SES.  WES  management  considers 
the  primary  requirement  for  the 
positions  to  be  knowledge  of  and 
expertise  in  the  specific  scientific  and 
technology  areas  related  to  the  mission 
of  the  organization.  Historically, 
inciunbents  of  these  positions  have  been 
recognized  within  the  community  as 
scientific  and  engineering  leaders,  who 
possess  primarily  scientific/engineering 
credentials  and  are  considered  experts 
in  their  field.  However,  they  must  also 
possess  strong  managerial  and 
sup>ervisory  abilities.  Therefore, 
although  some  of  these  employees  have 
scientific  credentials  that  might 
compare  favorably  with  ST  criteria, 
classification  of  these  positions  as  STS 
is  not  an  option,  because  the  managerial 
and  supervisory  responsibiUties 
inherent  in  the  positions  cannot  be 
ignored. 

The  piupose  of  pay  band  VI  (which 
will  reinforce  the  equal  pay  for  equal 
work  principle)  is  to  solve  a  critical 
classification  problem.  It  will  also 
contribute  to  an  SES  "corporate  culture" 
by  excluding  from  the  SES  positions  for 
which  technical  expertise  is  paramount. 
Payband  VI  proposes  to  overcome  the 
difficulties  identified  above  by  creating 
a  new  category  of  positions — ^the  Senior 
Scientific  Technical  Manager,  which 
has  both  scientific/technical  expertise 
and  full  managerial  and  supervisory 
authority. 

Current  GS-15s  will  convert  into  the 
demonstration  project  at  pay  band  V. 
After  conversion  they  will  be  reviewed 
against  established  criteria  to  determine 
if  they  should  be  reclassified  to  pay 
band  VI.  Other  positions  possibly 
meeting  criteria  for  classification  to  pay 
band  VI  will  be  reviewed  on  a  case-by- 


case  basis.  The  proposed  salary  range  is 
a  minimum  of  120  percent  of  the 
minimum  rate  of  basic  pay  for  GS-15 
with  a  maximum  rate  of  basic  pay 
established  at  the  rate  of  basic  pay 
(excluding  locality  pay)  for  SES  level  4 
(ES— 4).  Vacant  positions  in  pay  band  VI 
will  be  competitively  filled  to  ensure 
that  selectees  are  preeminent 
researchers  and  technical  leaders  in  the 
specialty  fields  who  also  possess 
substantial  managerial  and  supervisory 
abilities. 

Selection  panels  will  be  created  to 
assist  in  filling  Payband  VI  positions. 
Panel  members  will  be  selected  from  a 
pool  of  current  WES  SES  members,  ST 
employees,  and  later  those  in  Payband 
VI,  and  an  equal  number  of  individuals 
of  equivalent  stature  from  outside  the 
laboratory  to  ensure  impartiality, 
breadth  of  technical  expertise,  and  a 
rigorous  and  demanding  review.  The 
panel  will  apply  criteria  developed 
largely  from  the  current  0PM  Research 
Grade  Evaluation  Guide  for  positions 
exceeding  the  GS-15  level. 

DoD  wul  test  the  establishment  of  pay 
band  VI  for  a  5-year  period.  Positions 
established  in  pay  band  VI  will  be 
subject  to  limitations  imposed  by  0PM 
and  DoD.  Pay  band  VI  positions  will  be 
established  only  in  an  S&T  Reinvention 
Laboratory  which  employs  scientists, 
engineers,  or  both.  Incumbents  of  pay 
hand  VI  positions  will  work  primarily  in 
their  professional  capacity  on  basic  or 
applied  research  and  secondarily 
perform  managerial  or  supervisory 
duties.  The  nimiber  of  pay  band  VI 
positions  within  DoD  will  not  exceed 
40.  These  40  positions  will  be  allocated 
by  ASD  (FMP),  DoD,  and  administered 
by  the  respective  Services.  The  number 
of  pay  band  VI  positions  will  be 
reviewed  periodically  to  determine 
appropriate  position  requirements.  Pay 
band  VI  position  allocations  will  be 
managed  separately  from  SES,  ST,  and 
Senior  Level  (SL)  positions.  An 
evaluation  of  the  pay  band  VI  concept 
will  be  performed  during  the  fifth  year 
of  the  demonstration  project. 

The  final  component  of  pay  band  VI 
is  the  management  of  all  pay  band  VI 
assets.  Specifically,  this  authority  will 
be  exercised  at  the  DA  level  and 
includes  the  following:  authority  to 
classify,  create  or  abolish  positions 
within  tha  limitations  imposed  by  OPM 
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and  DoD;  recruit  and  reassign 
employees  in  this  pay  band;  set  pay  and 
to  have  their  performance  appraised 
under  this  project's  pay-for-performance 
system.  The  laboratory  wants  to 
demonstrate  increased  effectiveness  by 
gaining  greater  managerial  control  and 
authority,  consistent  with  merit, 
affirmative 'action,  and  equal 
employment  opportunity  principles. 

2.  Occupational  Families 

Positions  will  be  grouped  into 
occupational  families  according  to 
similarities  in  type  of  work  and 
customary  requirements  for  formal 
training  or  credentials.  The  historical 
patterns  of  advancement  within  the 
occupational  famiUes  will  be 
considered.  The  current  positions  and 
grades  at  WES  have  been  examined,  and 
their  characteristics  and  distribution 
have  served  as  guidelines  in  the 
development  of  occupational  families. 
Four  occupational  families  will  be 
established: 

(a)  Engineers  and  Scientists.  This 
occupational  family  includes  all 
technical  professional  positions  such  as 
engineers  (civil,  hydraulic,  structural, 
mechanical,  electronic,  electrical, 
chemical,  and  environmental), 
mathematicians,  statisticians,  computer 
scientists,  outdoor  recreational 
plaimers,  geographers,  architects, 
archaeologists,  operations  research 
analysts,  and  a  variety  of  physical  and 
biological  scientists.  Specific  course 
work  or  educational  degrees  are 
required  for  positions  in  this 
occupational  fanaily. 

(b)  E&S  Technicians.  This 
occupational  family  consists  of  the 
positions  that  support  the  various 
engineering  and  scientific  activities. 
Employees  in  this  occupational  family 
are  required  to  have  training  and  skills 
in  the  various  technical  areas  (civil, 
hydraulic,  structural,  geotechnical, 
physical,  coastal,  biological,  chemical). 

(c)  Administrative.  This  occupational 
family  contains  specialized  functions  in 
such  fields  as  counsel,  audit,  finance, 
procurement,  public  information, 
accounting,  administrative,  computing, 
safety,  and  management  analysis. 
Special  training  and  skills  in 
administrative  fields  or  special  degrees 
are  required. 
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(d)  General  Support.  This 
occupational  femily  is  composed  of 
positions  requiring  special  skills  and 
knowledge,  such  as  typing  or  shorthand, 
and  job-related  experience.  Clerical 
work  usually  involves  the  processing 
and  maintenance  of  records.  Assistant 
work  requires  knowledge  of  methods 
and  procedures  within  a  specific 
administrative  area.  Other  support 
functions  include  the  work  of 
secretaries,  legal  clerics,  giiards.  mail 
clerics,  etc. 

3.  Fair  Labor  Standards  Act 

Fair  Labor  Standards  Act  (FLSA) 
exemption  and  nonexemption 
determinations  will  be  made  consistent 
with  caiteria  foimd  in  5  CFR  part  551. 
All  employees  are  covered  by  the  FLSA 
unless  they  meet  the  executive, 
administrative,  or  professional  criteria 
for  exemption.  As  a  general  rule,  the 
FLSA  status  can  generally  be  matcihed  to 
the  occnipational  families  and  pay  bands 
found  in  Table  3.  Exceptions  to  these 
guidelines  include  supervisors/ 
managers  who  meet  the  definitions 
outlined  in  the  OFM  General  Schediile 
Supervisory  Guide.  The  generic  position 
descriptions  will  not  be  the  sole  oasis 
for  the  FLSA  determination.  Each 
position  will  be  evaluated  on  a  case  by 
case  basis  by  (X)mparing  the  duties  and 
responsibiUties  assigned,  the 
classification  standards  for  each  pay 
band,  under  5  CFR  part  551  cniteria. 

B.  Classification 

1.  Coverage 

The  present  GS  c:lassification  system 
has  over  400  occupations  (also  c:alled 
series),  whic±  are  divided  into  22 
groups.  The  present  cxxnipational  series 
will  be  maintained.  New  series  may  be 
added  as  needed  to  ieflecit  new 
ocxiipations  in  the  work  force  when 
established  by  OFM. 

2.  Classification  Standards 

The  classification  system  will  be 
mcxiified  to  facilitate  pay  banding.  The 
present  classific:ation  standards  will  be 
used  to  create  local  benchmark  position 
description/standards  for  each  pay 
band,  reflecrting  duties  and 
responsibilities  comparable  to  those 
described  in  present  classification 
standards  for  the  span  of  grades 
represented  by  each  pay  band.  Present 
titles  and  series  will  continue  to  be  used 
in  order  to  recognize  the  types  of  work 
being  performed  and  educ:ational 
bacl^rounds  and  requirements  of 
incnimbents.  Locally  developed 
specialty  codes  and  OFM  functional 
codes  will  be  used  to  faciUtate  titling. 


making  qualification  determinations, 
and  assigning  competitive  levels  to 
determine  retention  status. 

3.  Position  Descriptions  and 
Classification  Process 

New  standardized  position 
descriptors  will  be  developed  to  assist 
managers  in  exercising  delegated 
position  cdassific»tion  authority. 
Managers  will  identify  the  appropriate 
pay  band  and  descriptor  definition  and 
proceed  to  finalize  the  position 
descaiption.  A  cover  sheet  similar  to  the 
present  DA  Form  374  will  be  used  to 
reflect  their  classification  decision.  The 
cover  sheet  used  will  include  a 
provision  for  designating  specdcdty 
cxxies.  These  specnalty  codes  will  be 
developed  to  identify  the  special  natiire 
of  work  performed  and  will  be  included 
on  the  final  position  descriptor. 

An  employee  may  appeal  the 
occupational  series  or  pay  band  level  of 
his  or  her  position  at  any  time.  An 
employee  must  formally  raise  the  areas 
of  conc»m  to  supervisors  in  the 
immediate  chain  of  command,  either 
verbally  or  in  writing.  If  an  employee  is 
not  satisfied  with  the  supervisory 
response,  he  or  she  may  then  appeal  to 
the  DoD  appellate  level.  If  an  employee 
is  not  satisfied  with  the  DoD  response, 
he  or  she  may  then  appeal  to  OFM  only 
after  DoD  has  rendered  a  decnsion  under 
the  provisicms  of  this  demonstration 
project.  Appellate  decisions  from  OPM 
are  final  and  binding  on  all 
administrative,  certifying,  pa3rroll. 
disbursing,  and  accounting  officials  of 
the  Government.  Time  periods  for  c:ase 
pnx»ssing  under  Title  5  apply.  An 
employee  re<]uesting  a  classification 
decision  that  would  exceed  the 
equivalent  of  a  GS-15  level  may  not 
submit  the  appeal  to  OPM. 

An  employee  may  not  appeal  the 
accuracy  of  the  position  description,  the 
demonstration  project  c:lassific:ation 
criteria,  or  the  pay-setting  criteria:  the 
assignment  of  cxxnipational  series  to  the 
(xxupational  femily;  the  propriety  of  a 
salary  schedule;  or  matters  grievable 
under  an  administrative  or  negotiated 
grievance  procedure  or  an  alternative 
dispute  resolution  prcx»dure. 

The  evaluation  of  classification 
appeals  under  this  demonstration 
project  are  based  upon  the 
demonstration  project  classification 
criteria.  Case  files  will  be  forwarded  for 
adjudication  through  the  Civilian 
Personnel  Office/Human  Resourc»s 
Office  providing  personnel  service  and 
will  include  copies  of  appropriate 
demonstration  project  criteria. 


C.  Pay  for  Performance 

The  objective  is  to  establish  a  pay 
system  that  will  improve  the  ability  of 
WES  to  attract  and  retain  quaUty 
employees.  The  new  system  will  be  a 
pay-for-performance  system  and,  when 
implemented,  will  result  in  a 
reciistribution  of  pay  resources  based 
upon  individual  performance. 

1.  Determining  Pay  Increases 

Compensation  will  be  allocated  to 
employees  through  organizational 
compensation  pools.  The  WES  Director, 
Commander  and  Deputy  Director,  and 
Laboratory  Directors  at  WES  will 
manage  their  respec:tive  pools. 

The  compensation  pcwls  will  have 
two  components:  Fuinds  for  performance 
pay  incneases  (money  previously 
available  for  within-grade  increases, 
quality  step  incaeases,  and  promotions 
between  grades  that  are  banded  under 
the  project);  and  funds  for  General 
ScJiedule  pay  incaeases.  Performance 
awards  (crash  awards  and  bonuses 
presently  allowed)  and  Icxalitv  pay 
incaeases  Mdll  continue  under  the 
project  and  will  be  excluded  firom  the 
compensation  pcmls.  The  compensation 
p<x>ls  %vill  be  managed  to  ensure  relative 
cost  neutrality.  As  a  result,  funds  will 
not  be  shifted  between  pools. 

Annual  base  pay  increases  paid  from 
the  performance  pay  incaease 
component  of  the  compensation  pools 
will  be  based  on  eligibihty  as  well  as 
scores  on  the  established  standards  as 
follows: 

V 

PR  = SP 

100 

Where: 

PR  =  employee's  annual  performance- 
based  pay  raise,  S 

V  =  value  of  a  share,  percent 

S  =  nimiber  of  shares  earned  by 

employee  based  on  {>erformance 

P  =  employee's  salary  prior  to  pay  raise 

The  nimiber  of  shares  earned  by  an 
employee  will  vary  from  0  to  4  and  will 
depend  upon  their  performance  score.  A 
performance  pay  increase  may  not  caiise 
the  employee's  rate  of  basic  pay  to 
exceed  the  maxiroujn  rate  of  the  pay 
band. 

The  value  of  a  share  will  be  computed 
in  a  manner  to  ensure  that  the  amount 
of  money  available  for  performance  pay 
increases  will  not  exceed  the  amount  of 
money  in  a  compensation  pool  that  is 
available  for  raises.  Therefore,  the 
amoimt  of  money  available  annually 
within  a  pay  pool  for  performance-based 
pay  raises  is: 
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M  =  — fPi 

loott; 


Where:  Pi  =  salary  of  employee  I 

A  =  average  annual  historical  pay  raise,  n  =  number  of  employees  in 

percent  compensation  pool 

M  =  pay  pool  size,  $ 


V  =  - xlOO 


The  share  value  (percent)  is  computed 
in  a  manner  to  ensure  exact  expenditure 
of  the  amount  of  money  in  the 
compensation  pool  as  follows: 


XSiPi 


Where: 

Si  =  number  of  shares  earned  by 

employee  I  based  upon  performance 
Ue  =  munber  of  employees  within 

compensation  pool  that  are  eligible 
for  a  performance-based  pay  raise 
A  payout  function  that  correlates 
number  of  shares  earned  by  an 
employee  for  a  performance  based  pay 
raise  to  average  performance  score  will 
be  similar  to  the  plot  shown  in  Figure 
1. 


i=\ 


The  annual  General  Schedule  pay 
increase  will  be  allocated  as  follows: 

(a)  The  first  step  is  setting  the 
percentage  General  Schedule  increase 
that  will  be  given  to  all  eUgible 
employees.  This  amount  will  be  equal  to 
the  General  Schedule  increase 
authorized  for  GS  employees.  All 
employees  whose  average  performance 
score  is  2.0  or  greater  will  be  eligible  for 
the  increase.  Employees  with  an  average 
performance  score  of  less  than  2.0  will 


be  ineligible  for  the  full  General 
Schedule  increase  and  may  receive 
either  none  (X'  one-half  of  the  increase. 
Pay  increases  for  employees  receiving 
retaiaed  rates  will  be  determined  in 
accordance  with  5  U.S.C.  5363  except 
that  those  with  an  average  performance 
score  of  less  than  2.0  may  receive  either 
none  or  one-quarter  of  the  increase  in 
the  maximum  rate  of  basic  pay  for  the 
applicable  pay  band. 


Figure  1.  Relation  Between  Shares  Earned  for  Performance  and  Average  Performance  Score 
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(b)  The  minimum  and  maximum  pay 
rates  of  basic  pay  for  each  pay  band  in 
an  occupational  family  will  be  adjusted 
by  any  general  pay  increase  to  reflect 
the  new  rates  in  accordance  with  the 


2.5  9  3.5  4  4.5 

Average  Performance  Score 


criteria  reflected  in  Section  HI,  A, 
Broadbanding,  of  this  plan.  The 
maximum  pay  rate  for  pay  band  VI 
cannot  exceed  the  rate  for  SES  level  4. 
Therefore,  employees  at  or  near  the  top 
of  pay  band  VI  may  not  receive  the  full 


JMI 


general  increase  if  it  is  not  authorized 
for  SES  employees. 

2.  Performance  Evaluation 

The  performance  appraisal  system 
will  liiik  compensation  to  performance 
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through  aimual  performance  evaluations 
and  performance  ratings.  Performance 
will  be  evaluated  against  generic 
performance  standards.  Rating  elements 
will  be  provided  for  all  employees.  All 
rating  elements  will  be  critical  and 
scored  on  a  scale  of  0  to  5.  The  score 
will  be  based  dm  employees 
performance  as  evaluated  against 
generic  performance  standuds  for  each 
element.  The  supervisor  will  discviss 
performance  rating  standards  with  the 
employee  to  clarify  performance  criteria 
at  the  beginning  of  the  rating  period. 
The  generic  performance  standards, 
with  the  provision  to  add  specific  work 
plans,  will  be  used  to  evaluate  employee 
performance.  The  standards  will 
describe  the  level  of  performance 
required  for  the  employee  to  be  rated 
fully  successful.  Reviews  will  be 
conducted  at  least  at  mid-year  to 
evaluate  employee  progress  in  meeting 
performance  standuds.  However.  WES 
interns  in  recognized  career  programs 
will  be  appraised  semi-annually  until 
they  complete  their  internship.  The  last 
performance  rating  in  each  annual  cycle 
will  be  considered  to  be  the  rating  of 
record. 

Since  all  employees  will  not  have  the 
same  nimiber  of  rating  elements,  the 
element  scores  will  be  siunmed  and 
averaged  by  the  number  of  elements 
rated  to  determine  the  overall 
performance  score.  The  score  will  be 
used  for  setting  performance  pay 
increases  and  determining  eUgibiUty  for 
performance  awards. 

Employees  must  have  an  average 
performance  score  of  2.5  and  above  to 
be  ehgible  for  performance  pay 
increases.  Employees  with  an  average 
performance  score  of  2.0  or  greater  will 
be  ehgible  for  performance  awards  and 
full  General  Schedule  increases. 
Employees  with  an  average  score  of  less 
than  2.0  will  be  ineligible  for 


performance  awards  and  full  General 
Schedule  increases.  A  within-the-year 
review  may  be  used  to  reevaluate 
employees  with  performance  scores  of 
less  than  2.0.  If  the  employee's 
performance  has  improved  sufficiently 
since  the  last  rating  period,  the 
employee  may  be  eUgible  for  a 
nonretroactive  General  Schedule  pay 
raise  at  that  time. 

3.  Awards 

WES  currently  has  an  extensive 
awards  program  consisting  of  both 
internal  and  external  awards.  On-the- 
spot,  special  act.  and  other  internal 
awards  (both  monetary  and 
nonmonetary)  will  continue  imder  the 
project.  MACOM.  DA.  and  DoD  awards 
and  other  honorary  noncash  awards  will 
be  retained. 

Cash  awards  may  be  given  for 
performance  and  to  recognize  and 
encourage  special  contributions. 
Awards  can  be  made  to  individuals, 
teams,  or  organizations.  Awards  must  be 
approved  at  a  managerial  level  at  least 
one  level  higher  than  the  recommending 
official  except  in  the  case  where  the 
WES  Director  is  the  recommender.  Cash 
awards  will  not  be  considered  to  be  a 
part  of  base  pay. 

D.  Pay  Setting  Provisions 

1.  Pay  and  Compensation 

(a)  Pay  Ceilings.  An  employee's  total 
monetary  compensation  paid  in  a 
calendar  year  may  not  exceed  the  rate  of 
basic  pay  for  level  I  of  the  Executive 
Schedule  consistent  with  5  U.S.C.  5307 
and  5  CFR  part  530,  subpart  B.  Each  pay 
band  will  have  its  own  pay  ceiling,  just 
as  grades  do  in  the  GS  system.  Basic  pay 
rates  for  the  various  pay  bands  will  be 
directly  keyed  to  the  GS  basic  rates  of 
pay  except  for  pay  band  VI  in  the 
Engineera  and  Scientists  occupational 
faioily.  Pay  band  VI  will  have  pay  rates 


keyed  to  a  minimum  of  120%  of  the 
minimum  rate  of  basic  pay  for  GS-15 
basic  pay  with  a  maximum  of  the  basic 
rate  of  pay  estabhshed  for  SES  level  4. 

(b)  Staffing  Supplements.  Employees 
assigned  to  occupational  series  and 
geographic  areas  covered  by  special 
rates  will  be  eligible  for  a  staffing 
supplement  if  the  maximum  adjiisted 
rate  for  the  banded  GS  grades  to  which 
assigned  is  a  special  rate  that  exceeds 
the  maximimi  GS  locaUty  rate  for  the 
banded  grades  (e.g.,  certain  engineers  in 
pay  bands  II  and  m).  The  staffing 
supplement  is  added  to  the  base  pay, 
much  like  locaUty  rates  are  added  to 
base  pay.  The  employee's  total  pay 
immediately  after  implementation  of  the 
demonstration  project  will  be  the  same 
as  immediately  before  the 
demonstration  project,  but  a  portion  of 
the  total  will  be  in  the  form  of  a  staffing 
supplement.  Adverse  action  and  pay 
retention  provisions  will  not  apply  to 
the  conversion  process  as  there  will  be 
no  change  in  total  salary.  The  staffing 
supplement  is  calculated  as  described 
below. 

Upon  converaion,  the  demonstration 
base  rate  will  be  established  by  dividing 
the  old  GS  adjusted  rate  (the  higher  of 
special  rate  or  locahty  rate)  by  the 
staffing  factor.  The  staffing  foctor  will  be 
determined  by  dividing  the  maximum 
special  rate  for  the  banded  grades  by  the 
GS  unadjusted  rate  corresponding  to 
that  special  rate  (step  10  of  the  GS  rate 
for  the  same  grade  as  the  special  rate). 
The  employee's  demonstration  staffing 
supplement  is  derived  by  multiplying 
the  demonstration  base  rate  by  the 
staffing  factor  minus  one.  So  the 
employee's  final  dnnonstration  special 
staffing  rate  equals  the  demonstraticm 
base  rate  plus  the  special  staffing 
supplement;  this  amount  will  equal  the 
employee's  former  GS  adjusted  rate. 
SimpUfied,  the  formula  is: 


Staffing  factor  < 


Demonstration  base  rate  - 


Maximum  special  rate  fw  the  banded  grades 

GS  rate  conesponding  to  that  special  rate 

Old  GS  adjusted  rate  (special  or  locality  rale) 

Staffing  factOT 


Staffing  supplement=Demonstration 
bass  rate  x  (staffing  factor — 1) 

Salary  upon  converaion=Demonstration 
base  rate  +  staffing  supplement 
(sum  will  =  existing  rate) 


Example:  In  the  case  of  a  GS-801-11/ 
03  employee  who  is  receiving  a  special 
salary  rate,  the  salary  before  the 
demonstration  project  is  $42,944.  The 
maximum  special  rate  for  a  GS-801-11 


Step  10  is  $51,295  and  the 
corresponding  regular  rate  is  $46,523. 
The  staffing  factor  is  computed  as 
follows: 


UMI 
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$51  295 
Staffing  factor  -      .\..  =  1.1026 


E>einonstration  base  rate  - 


Then  to  determine  the  staffing 
supplement,  multiply  the  demonstration 
base  by  the  staffing  factor  minus  1. 


The  staffing  supplement  of  $3,996  is 
added  to  the  demonstration  base  rate  of 
$38,948  and  the  total  salary  is  $42,944, 
which  is  the  salary  of  the  employee 
before  conversion  to  the  demonstration 
project. 

If  an  employee  is  in  a  band  where  the 
maximum  GS  adjusted  rate  for  the 
banded  grades  is  a  locality  rate,  when 
the  employee  is  converted  into  the 
demonstration,  the  demonstration  base 
rate  is  derived  by  dividing  the 
employee's  former  GS  adjusted  rate  (the 
hi^er  of  locality  or  special  rate)  by  the 
applicable  locality  pay  factor.  The 
employee's  demonstration  locality- 
adjusted  rate  will  equal  the  employee's 
former  GS  adjusted  rate. 

Any  General  Schedule  or  special  rate 
schedule  adjustment  will  require 
recomputation  of  the  staffing 
supplement.  Employees  receiving  a 
staffing  supplement  remain  entitled  to 
an  underlying  locality  rate,  which  may 
over  time  supersede  ihe  need  for  a 
staffing  supplement.  If  0PM 
discontinues  or  decreases  a  special  rate 
schedule,  afiiected  employees  will  be 
entitled  to  pay  retention.  Upon 
geographic  movement,  an  employee 
who  receives  the  special  staffing 
supplement  will  have  the  supplement 
recomputed.  Any  resulting  reduction  in 
pay  will  not  be  considered  an  adverse 
action  or  a  basis  for  pay  retention. 

Established  salary  including  the 
staffing  supplement  will  be  considered 
basic  pay  for  the  same  purposes  as  a 
locality  rate  under  5  CFR  531.606(b), 
i.e.,  for  purposes  of  retirement,  life 
insurance,  premiimi  pay,  and  severance 
pay  purposes  and  for  advances  in  pay. 
It  will  also  be  used  to  compute  worker's 
compensation  payments  and  lump  simi 
pajonents  for  accrued  and  accimiulated 
annual  leave. 

2.  Promotions 

A  promotion  is  the  moveinent  of  an 
employee  to  a  higher  pay  band  within 
the  same  occupational  family  or  to  a  pay 


$46,523 
$42,944 
1.1026 


$38,948 


Staffing  supplement ' 


$38,948 
X  .1026 

$  3,996 


band  in  a  different  occupational  family 
which  results  in  an  increase  in  the 
employee's  salary.  Progression  within  a 
pay  band,  whether  by  performance  pay 
increases  or  supervisory  adjustments, 
are  not  subject  to  the  provisions  of  this 
section. 

Promotions  will  be  processed  under 
competitive  procedures  in  accordance 
with  merit  principles  and  requirements. 
The  following  actions  are  excepted  from 
competitive  procedures: 

(a)  Re-promotion  to  a  position  which 
is  in  the  same  pay  band  and 
occupational  family  as  the  employee 
previously  held  on  a  permanent  basis 
wdthin  the  competitive  service. 

(b)  Promotion,  reassignment, 
demotion,  transfer,  or  reinstatement  to  a 
position  having  promotion  potential  no 
greater  thtn  the  potential  of  a  position 
an  employee  currently  holds  or 
previously  held  on  a  permanent  basis  in 
the  comp>etitive  service. 

(c)  A  position  change  permitted  by 
RIF  procedures. 

(d)  Promotion  without  current 
competition  when  the  employee  was 
appointed  through  competitive 
procedures  to  a  position  with  a 
docimiented  career  ladder. 

(e)  A  temporary  promotion,  or  detail 
to  a  position  in  a  higher  pay  band,  of 
180  days  or  less. 

(f)  Impact  of  person-in-the-job 
promotions. 

(g)  Promotion  resulting  firom  the 
accretion  of  duties  and  responsibilities. 

(h)  A  promotion  resulting  from  the 
correction  of  an  initial  classification 
error. 

Upon  promotion  to  a  higher  pay  band, 
an  employee  vdll  be  entitled  to  a  6 
percent  btsic  pay  increase  or  the  lowest 
level  in  the  pay  band  to  which 
promoted,  whichever  is  greater. 

3.  Link  Between  Promotion  and 
Performance 

Noncompetitive  promotions  (e.g., 
accretion  of  duties,  recognition  of 


impact  of  person-in-job,  career  ladder) 
will  require  an  acceptable  level  of 
performance  in  their  current  position. 
To  be  promoted  noncompetitively  from 
one  band  to  the  next  within  an 
occupational  family,  an  employee  must 
meet  the  minimum  qualifications  for  the 
job  and  have  a  current  average 
performance  score  of  2.5  or  above 
(Section  HI,  C,  Pay  for  Performance)  or 
equivalent  under  a  different 
performance  management  system  (an 
equivalence  chart  will  be  developed  by 
HRM  specialists  and  included  in  the 
implementation  instructions).  Selection 
of  employees  through  competitive 
procedures  will  require  a  current 
average  performance  score  of  2.5  or 
above. 

4.  Supervisory  Pay  Adjustments 

Supervisory  pay  adjustments  may  be 
used,  at  the  discretion  of  the  WES 
Director,  to  oompensate  employees  in 
the  Engineers  and  Scientists 
occupational  family  in  supervisory 
positions.  Employees  in  pay  band  VI  of 
the  Engineers  and  Scientists 
occupational  family  are  excluded  from 
receiving  supervisory  pay  adjustments. 
Supervisory  pay  adjustments  are 
increases  to  &e  supervisor's  basic  rate 
of  pay,  ranging  up  to  10  percent  of  that 
pay  rate,  subject  to  the  constraint  that 
the  adjustment  may  not  cause  the 
employee's  basic  rate  of  pay  to  exceed 
the  pay  band  maximum  rate.  Only 
employees  in  supervisory  positions  with 
formal  supervisory  authority  meeting 
that  required  for  coverage  under  the 
OPM  GS  Supervisory  Guide  will  be 
considered  for  the  supervisory  pay 
adjustment.  Criteria  to  be  considered  in 
determining  the  pay  increase  percentage 
include  the  following  organizational 
and  individual  employee  factors:  needs 
of  the  organization  to  attract,  retain,  and 
motivate  high  quality  supervisors; 
budgetary  constraints;  years  of 
supervisory  experience;  amount  of 
supervisory  training  received; 
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pwfuMuanoe;  and  managerial  impact  on 
the  (xganizadon. 

Conditiaiis.  afker  the  date  of 
coovMiion  into  the  damonstzation 
profect.  under  whidi  the  applioAian  of 
a  supervisory  pey  adjustment  wiH  he 
oonsiderad  we  as  follows: 

(a)  New  hins  into  supervisory 
poeitians  %vill  have  the&^initial  rate  of 
besic  pay  set  at  the  supervisor's 
diacretioB  within  the  pay  range  of  the 
qipUcaUe  pay  band.  This  rate  of  pay 
may  inchide  a  supervisory  pey 
adfustmsnt  determined  using  the  ranges 
and  critaria  outlined  ahove. 

(b)  An  amployae  selected  far  a 
supervisory  podtioa  that  is  within  the 
emidoyee's  current  pey  band  may  also 
be  oonsidared  far  a  supervisny  pay 
acHustment. 

Vd  If  a  supervisor  is  afaeady 
authoriad  a  supervisory  pey 
adfustmentand  is  subsequently  selected 
for  another  suparvisary  position,  within 
the  same  pay  band.,  then  tin  supervisory 
pay  adjustment  wiU  be  radetenBined. 

(d)  An  employee  promoted  to  a 
supsrvisory  po^on  in  a  hi^ier  pay 
band  may  be  considered  fat  a 
supervisory  adjustment  in  addition  to 
the  pay  increese  that  resuhed  from  the 
pramoticm. 

Supervisors,  upon  initial  cooversian 
into  the  demonstratiaaa  project  into  the 
same,  or  substantially  similar  position, 
will  be  converted  at  their  existing  basic 
rate  of  pay  and  vrill  not  be  given  a 
supervisory  pay  adjustment  at 
conversion. 

Before  supervisory  emplojrees  may 
receive  the  pay  adjustment,  they  must 
sign  a  statement  acknowledging  that  the 
entire  adjustment  will  be  immediately 
withdrawn  if  they  are  removed  from  ihe 
supervisory  posi^on  because  of 
unacceptable  performance  or  conduct 
Supervisory  employees  who  are 
reassigned  to  a  nonsi^wrvisory  position 
for  any  other  reasons  (Le.,  employee 
choice,  managnnent  directed 
reassignment,  or  RIF)  will  receive  one- 
half  of  the  pay  adjustment  for  one  year 
foUowing  the  reassignment 
EliminatJcms  or  reductions  in 
supervisory  pay  adjustments  are  not 
adverse  actirais,  are  not  subject  to 
appeal,  and  are  not  covered  under  pay 
retention  provisions. 

5.  Supervisory  Pay  Difiinentials 

Supervisory  pay  difierentials  may  be 
used,  at  the  discretion  of  the  WES 
Director,  to  incentivize  and  reward 
supervisors  in  the  Engineers  and 
Scientists  occupational  family  in  pay 
bands  IV  and  V  whose  pay  is  at  the 
maximum  rate  of  the  pay  band. 
Employees  in  pay  band  VI  of  the 
Engineers  and  S<^entists  occupational 


family  are  excluded  from  receiving 
supervisory  pay  difhrantials.  Formal 
supervisory  authority  meeting  that 
required  tar  coverage  under  me  0PM  GS 
Supervisory  Guide  is  raquired.  A 
supervisory  pay  diArential  is  a  ca^ 
incentive,  peid  out  on  a  pay  period 
basis,  whidi  is  not  included  as  part  of 
the  supervisor's  besic  rate  of  pay.  Th» 
diffaroitial  may  be  up  to  10  percent  of 
the  supervisor's  basic  rate  of  pay. 
Oitesia  to  be  considered  in  determining 
the  amount  of  this  supervisory  pay 
difhrential  includes  moae  identified  for 
supervisory  pay  adjustments. 

Supervisors,  upon  initial  conversion 
into  tne  demoostration  project  into  the 
same,  or  substantially  similar  poeitian, 
will  be  converted  at  their  existing  besic 
rate  of  pay  and  will  not  be  given  a 
supervinry  pay  difliarential  upon 
conversion.  Hm  difhrential  vrlll  be 
terminated  if  the  employee  is  removed 
from  a  supervisory  position,  regardless 
of  cause. 

As  specified  in  the  Supervisory  Pay 
Adjusbnent  Section,  all  personnel    ■ 
actions  involving  a  supervisory 
differential  will  require  a  statement 
signed  by  the  employee  acknowledging 
that  the  diffarential  may  be  terminated 
or  reduced  at  the  discreticm  of  the  WES 
Director.  The  termination  or  reduction 
of  the  differential  is  not  an  adverse 
action,  is  not  sul^ect  to  aj^teel.  and  is 
not  covered  under  pay  retention 
pioviaioai. 

E.  Hiring  and  Plac&nent  Aathorities 

1.  Modified  Term  Appointments 

WES  conducts  many  research  and 
development  projects  that  range  from  3 
to  6  years.  The  currmt  4-yeer  limitation 
on  term  appointments  imposes  a  burden 
on  laboratCRy  managers  by  forcing  the 
termination  of  some  term  employees 
prior  to  compl^on  of  projects  they 
were  hired  to  support  This  disrupts  the 
research  and  development  process  and 
reduces  the  ability  of  WES  to  serve  its 
customers. 

Under  the  demonstration  project. 
WES  will  have  the  authority  to  hire 
individuals  undw  modified  term 
appointments.  These  appointments  will 
be  used  to  fill  positions  for  a  period  of 
vawB  than  1  year  but  not  more  than  5 
years  when  the  need  for  employee's 
services  is  not  permanent  The  modified 
term  appointments  differ  bam  term 
employment  as  described  in  5  CFR  part 
316  in  that  they  may  be  made  for  a 
period  not  to  exceed  5,  rather  than  4 
years.  The  WES  Director  is  authorized  to 
extend  a  term  appointment  1  additional 
year. 

Employees  hired  under  the  modified 
term  appointment  authority  may  be 


eMgiMe  far  conversion  to  < 
conditional  appointments.  To  be 
converted,  the  employee  must  have 
been  selected  for  tne  term  position 
under  competitive  proceduiea,  with  the 
announoement  qiecificaUy  stating  that 
the  individuaUs)  sriected  may  be 
eligihle  far  oonversian  to  a  caraat^ 
conditional  appointment  at  a  later  date; 
have  served  2  years  of  contimious 
service  in  the  term  position;  be  selected 
under  WES  merit  promotion  procedures 
far  the  permanent  position;  and  have  a 
current  performanoe  score  of  2.5  or 
better. 

Employees  serving  under  term 
appcHntmants  A  the  time  of  oonversian 
to  the  demmstration  project  will  be 
converted  to  the  new  modified  term 
appointments  provided  thqr  were  hired 
far  their  current  positions  under 
competitive  procedures.  These 
employees  will  be  eUgiUe  far 
omvenion  to  careerconditianal 
appointment  if  they  have  a  currant 
performance  score  of  2.5  or  better  and 
are  selected  under  merit  promotion 
procedures  for  the  permanent  position 
after  having  completed  2  yeers  of 
continuous  service.  Time  served  in  term 
positions  prior  to  conversion  to  the 
modified  term  appointment  is 
aeditd>le,  provided  the  service  was 
ocmtinuous.  Employees  serving  umkr 
modified  term  appointmmts  under  this 
plan  will  be  covered  by  the  plan's  pay- 
for-perfbormsnce  vfttLtsa. 

2.  Extended  Probetionary  Period 

A  new  unployee  needs  to 
demonstrate  adequate  contribution 
diiring  all  cycles  of  a  reseerch  effort  for 
a  laboratory  manager  to  render  a 
thorough  evaluation.  The  current  1-year 
probationary  period  will  be  extended  to 
2  yeers  for  all  newly  hired  career 
employees  in  the  Engineers  and 
Scientists  occupational  family.  The 
purpose  of  extending  die  probetionary 
period  is  to  allow  supervisors  sn 
adequate  period  of  time  to  fully  evaluate 
an  employee's  contribution  and 
conduct 

Aside  frtun  extending  the  time  period, 
all  other  fiaatures  of  the  current 
probationary  period,  including  the 
criteria  for  crediting  prior  service  and 
the  limited  notice  and  appeal  rights,  are 
retained.  The  requirements  for 
conversion  to  career  tenure  are 
unchanged.  Employees  appointed  prior 
to  the  implementation  date  will  not  be 
affected. 

Probetionary  employees  will  be 
terminated  when  the  employee  fails  to 
demonstrate  proper  canduct.  technical 
competency,  and/or  adequate  worii 
contribution  for  continued  empfoyment 
When  WES  decides  to  terminate  an 
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•  employee  serving  a  probationary  period 
because  their  work  contribution  or 
conduct  during  this  period  fails  to 
demonstrate  their  Rtness  or 
qualifications  for  continued 
employment,  it  shall  terminate  their 
services  by  written  notification  of  the 
reasons  for  separation  and  the  effective 
date  of  the  action.  The  information  in 
the  notice  as  to  why  the  employee  is 
being  terminated  shall,  as  a  minimimi, 
consist  of  WES's  conclusions  as  to  the 
inadequacies  of  their  work  contribution 
or  conduct. 

3.  Voluntary  Emeritus  Program 

Under  the  demonstration  project,  the 
WES  Director  will  have  the  authority  to 
offer  retired  or  separated  engineers  and 
scientists  volimtary  assignments  in  the 
laboratory.  This  authority  will  include 
engineers  and  scientists  who  have 
retired  or  separated  from  Federal 
service.  Voluntary  Emeritus  Program 
assignments  are  not  considered 
"employment"  by  the  Federal 
Government  (except  for  purposes  of 
injury  compensation).  Thus,  such 
assignments  do  not  affect  an  employee's 
entitlement  to  buy-outs  or  severance 
payments  based  on  an  earlier  separation 
from  Federal  service.  The  Voluntary 
Emeritus  Program  will  ensure  continued 
quality  research  while  reducing  the 
overall  salary  line  by  allowing  higher 
paid  individuals  to  accept  retirement 
incentives  with  the  opportimity  to 
retain  a  presence  in  the  scientific 
community.  The  program  will  be  of 
most  benefit  during  manpower 
reductions  as  senior  engineers  and 
scientists  could  accept  retirement  and 
retiuTi  to  provide  valuable  on-the-job 
training  or  mentoring  to  less 
experienced  employees. 

To  be  accepted  into  the  emeritus 
program,  a  volimteer  must  be 
recommended  by  a  Laboratory  Director 
to  the  WES  Director.  Everyone  who 
apphes  is  not  entitled  to  a  volimtary 
assignment.  The  WES  Director  must 
clearly  docxunent  the  decision  process 
for  each  applicant  (whether  accepted  or 
rejected]  and  retain  the  documentation. 

To  ensiire  success  and  encourage 
participation,  the  volunteer's  federal 
retirement  pay  (whether  mihtary  or 
civihan)  will  not  be  affected  while 
serving  in  a  voluntary  capacity.  Retired 
or  separated  federal  employees  may 
accept  an  emeritus  position  without  a 
waiting  period. 

Volunteers  will  not  be  permitted  to 
monitor  contracts  on  behalf  of  the 
government  or  to  participate  on  any 
contracts  c  solicitations  where  a 
conflict  of  interest  exists.  The  same 
rules  that  currently  apply  to  source 


selection  members  will  apply  to 
volunteers. 

An  agreement  will  be  established 
between  the  volunteer  and  WES.  The 
agreement  will  be  reviewed  by  the  local 
Office  of  Counsel  for  ethics 
determinations  imder  the  Joint  Ethics 
Regulation.  The  agreement  must  be 
finalized  before  the  assumption  of 
duties  and  shall  include: 

(a)  A  statement  that  the  voluntary 
assignment  does  not  constitute  an 
appointment  in  the  civil  service  and  is 
without  compensation  and  any  and  all 
claims  against  the  Government  because 
of  the  voluntary  assignment  are  waived 
by  the  volunteer; 

(b)  A  statement  that  the  volunteer  will 
be  considered  a  federal  employee  for  the 
purpose  of  injury  compensation; 

(c)  Volunteer's  work  schedule; 

(d)  Length  of  agreement  (defined  by 
length  of  project  or  time  defined  by 
weeks,  months,  or  years); 

(e)  Support  provided  by  the  laboratory 
(travel,  administrative,  office  space, 
supplies); 

(fj  A  one  page  Statement  of  Duties; 

(g)  A  provision  that  states  no 
additional  time  will  be  added  to  a 
volunteer's  service  credit  for  such 
purposes  as  retirement,  severance  pay, 
and  leave  as  a  result  of  being  a  member 
of  the  Voluntary  Emeritus  Program; 

(h)  A  provision  allowing  either  party 
to  void  the  agreement  with  10  working 
days  written  notice;  and 

fi)  The  level  of  security  access 
required  (any  secxuity  clearance 
required  by  the  assignment  will  be 
managed  by  the  laboratory  while  the 
volunteer  is  a  member  of  the  Voluntary 
Emeritus  Program). 

F.  Employee  Development 

The  objective  of  the  employee 
development  program  will  be  to  develop 
the  competence  of  employees  for 
maximum  achievement  of  Laboratory, 
MACOM,  DA.  and  DoD  goals.  WES  will 
continue  its  employee  development 
programs,  such  as  local  training,  off-site 
training,  long-term  training,  and 
developmental  assignments.  Under  this 
Project,  the  opportunity  to  apply  for 
expanded  developmental  opportimities 
to  include  sabbaticals  and  training  for 
degrees,  which  was  previously 
restricted,  will  be  made  available  to 
permanent  employees. 

1.  Sabbatical 

WES  will  have  the  authority  to  grant 
paid  sabbaticals  to  career  employees  to 
permit  them  to  engage  in  study  or 
uncompensated  work  experience  that 
will  contribute  to  their  development 
and  effectiveness.  Each  sabbatical 
should  benefit  WES  as  well  as  increase 
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the  employee's  individual  effectiveness. 
Examples  are  as  follows:  advanced 
academic  teaching,  study,  or  research; 
self-directed  (independent)  or  guided 
study;  and  on-the-job  work  experience 
with  a  pubUc,  private,  or  nonprofit 
organization.  Each  recipient  of  a 
sabbatical  must  sign  a  continued  service 
agreement  and  agree  to  serve  a  period 
equal  to  at  least  three  times  the  length 
of  the  sabbatical. 

2.  Degree  Training 

Degree  training  is  an  essential 
component  of  an  organization  that 
requires  continuous  acquisition  of 
advanced  and  specialized  knowledge. 
Degree  training  in  the  academic 
environment  of  DoD  laboratories  is  also 
a  critical  tool  for  recruiting  and 
retaining  employees  with  or  requiring 
critical  skills.  Constraints  under  current 
law  and  regulation  limit  degree  payment 
to  shortage  occupations,  la  addition, 
current  government-wide  regulations 
authorize  payment  for  degrees  based 
only  on  recruitment  or  retention  needs. 
Degree  payment  is  currently  not 
permitted  for  non-shortage  occupations 
involving  critical  skills. 

Under  the  Personnel  Demonstration 
Project,  WES  will  expand  the  authority 
to  provide  degree  training  for  purposes 
of  meeting  critical  skill  requirements,  to 
ensure  continuous  acquisition  of 
advanced  and  specialized  knowledge 
essential  to  the  organization,  and  to 
recruit  and  retain  personnel  critical  to 
the  present  and  fututre  requirements  of 
the  organization.  It  is  expected  that  the 
degree  payment  authority  will  be  used 
primarily  for  attainment  of  advanced 
degrees. 

G.  Reduction  in  Pay  or  Removal  Actions 

Employees  covered  by  the  project  will 
be  evaluated  under  a  performance 
evaluation  system  that  affords  grievance 
and/or  appeal  rights  the  same  as  those 
provided  currently. 

1.  Unacceptable  Performance 

An  employee  whose  performance  is 
unacceptable  (i.e.,who  does  not  perform 
at  the  acceptable  level  described  by  the 
standards  for  a  particular  critical 
element,  and  whose  performance  thus 
warrants  a  performance  score  of  0  on 
that  element)  at  any  time  during  the 
year  shall  be  placed  in  a  Performance 
hnprovement  Plan  (PIP).  If  an  employee 
is  in  a  PIP  at  the  end  of  a  rating  period, 
the  performance  rating  will  be  delayed 
until  the  end  of  the  PIP.  Any  General 
Schedule  increase  will  be  based  on  the 
rating  at  the  end  of  the  PIP.  If 
performance  remains  unsatisfactory 
upon  completion  of  the  PIP,  the 
employee  will  be  separated  from  his  or 
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her  position  or  reduced  to  a  lower  pay 
band.  If  performance  becomes 
satisfactory,  the  employee  will  receive  a 
performance  rating  of  record  and 
appropriate  adjustments  to  pay  may  be 
made  at  that  time  (i.e.,  granting  General 
Schedule  increase).  These  performance- 
based  actions  will  follow  the  same 
procedures  as  current  performance- 
related  removals  and  reductions  in 
grade  under  Chapter  43  or  Chapter  75 
when  appropriate. 

2.  Placement  in  a  Lower  Pay  Band 

An  employee  with  an  average 
performance  score  of  less  than  2.0  is 
ineligible  for  a  performance  pay 
increase  or  performance  award  and  may 
receive  either  none  or  one-half  the 
General  Schedule  pay  increase.  Because 
the  minimum  pay  rate  for  each  pay  band 
will  be  increased  each  year  by  the 
amoimt  of  the  General  Schedule 
increase,  it  is  possible  that  the  new 
minimum  rate  of  a  pay  band  will  exceed 
the  basic  pay  of  an  employee  in  that 
band  who  did  not  receive  the  full 
General  Schedule  increase.  In  these 
cases,  the  employee  will  be  moved  to 
the  next  lower  band  level.  This  will  not 
be  considered  an  adverse  action,  will 
not  be  appealable  through  a  statutory 
appeals  process,  and  will  not  be  covered 
under  grade  retention  provisions. 

H.  Revised  Reduction  in  Force  (RIF) 
Procedures 

Modifications  include  limiting 
competitive  areas  to  occupational 
families  and  increasing  the  emphasis  on 
performance  in  the  RIF  process.  These 
modifications  will  increase  the 
probability  of  retaining  the  highest 
performing  individuals  in  their 
positions  and  will  increase  the 
probability  of  displacing  the  lowest 
performing  individuals. 

1.  Competitive  Areas 

For  RIF  purposes,  the  competitive 
area  will  be  the  occupational  family  in 
which  the  employee  is  assigned  and 
will  co^er  all  geographic  locations. 

2.  Retention 

Retention  registers  will  be  estabUshed 
based  on  the  following  criteria  Usted  in 
order  of  priority:  Tenure  status  (Tenxiie 
I-career,  Tenure  n-career  conditional. 
Tenure  ID-modified  term);  veteran's 
preference;  most  recent  employee 
performance  score;  and  service 
computation  date.  Modified  term 
employees  within  the  affected 
occupational  family  will  be  separated 
before  permanent  Tenure  I  and  II 
employees.  The  present  RIF  system 
essentially  remains  in  effect,  except  that 
performance  scores  are  part  of  the 


retention  order.  Performance  scores  will 
not  be  used  to  adjust  the  service 
computation  date.  The  service 
computation  date  will  be  used  as  a  tie 
breaker.  A  preference  eUgible  with  a 
compensable  service-connected 
disability  of  30  percent  or  more  may 
displace  employees  in  positions 
equivalent  to  5  GS  grades  below  the 
minimum  grade  level  of  his/her  current 
pay  band.  Other  employees  may 
displace  employees  in  positions  no 
mcH«  than  two  pay  band  levels  below 
the  minimum  level  of  his/her  current 
pay  bend.  Increasing  the  emphasis  on 
job  performance  will  help  ensure  the 
retention  of  outstanding  individuals  in 
RIF  situations. 

In  some  cases,  an  emplojree  may  not 
have  a  performance  score  of  record.  In 
these  situations,  a  modal  performance 
score  will  be  assimed. 

An  employee  who  has  received  a 
written  decision  to  demote  him/her  to  a 
lower  pay  band  competes  in  a  RIF  from 
the  position  to  which  he/she  has  been 
demoted.  Emplo)rees  who  have  been 
demoted  for  unacceptable  performance 
or  conduct,  and  as  of  the  date  of 
issuance  of  the  RIF  notice  have  not 
received  a  performance  score  in  the 
position  to  which  demoted,  will  receive 
a  modal  performance  score. 

An  employee  who  has  received  an 
improved  performance  score  following  a 
PIP  will  have  the  improved  pmrformance 
score  considered  as  the  ciurent 
performance  score  of  record,  provided 
that  notification  of  such  improvement  is 
approved  and  received  prior  to  the 
cutoff  for  receipt  of  persoimel  actions 
associated  with  implementation  of  RIF 
0iechanics. 

An  employee  with  a  cmrent  rating  of 
unsatisfactory  has  assignment  rights 
only  to  a  position  held  by  another 
employee  who  has  a  rating  of 
imsatisfactory.  An  employee  who  has 
been  given  a  written  decision  of  removal 
will  not  compete  in  the  RIF  process. 

Modified  term  appointment 
employees  are  in  Tenure  Group  in  for 
reduction  in  force  purposes.  Reduction 
in  force  procedures  are  not  required 
when  separating  these  employees  when 
their  appointments  expire. 

3.  Grade  and  Pay  Retention 

Except  where  waived  or  modified  in 
the  waiver  section  of  this  plan,  grade 
and  pay  retention  will  follow  current 
law  and  regulations. 

IV.  Training 

The  key  to  the  success  or  failiu«  or  the 
proposed  demonstration  project  will  be 
the  training  provided  for  all  involved. 
This  training  will  not  only  provide  the 
necessary  knowledge  and  skills  to  carry 


out  the  proposed  changes,  but  will  also 
lead  to  commitment  to  the  program  on 
the  part  of  all  participants.  Training  will 
be  tailored  to  fit  the  requirements  of 
every  employee  included  in  the  project 
and  will  fully  address  employee 
concerns  to  ensure  that  everyone  has  a 
comprehensive  understanding  of  the 
program. 

Training  at  the  beginning  of 
implementation  and  throughout  the 
demonstration  will  be  provided  to 
supervisors,  employees,  and  the 
administrative  staff  responsible  for 
assisting  managers  in  effecting  the 
changeover  and  operation  of  tiie  new 
system. 

The  elements  to  be  covered  in  the 
orientation  portion  of  this  training  will 
include  the  following:  A  description  of 
the  system;  how  employees  are 
converted  into  the  system;  pay 
adjustment  process;  femiliarization  with 
the  new  position  descriptions  and 
performance  objectives;  the  individual 
performance  rating  process;  the 
reconsideration  process;  and  the 
demonstration  project  administrative 
and  formal  evaluation  process. 

A.  Supervisors 

The  focus  of  this  project  on 
management-centered  personnel 
administration,  with  increased 
supervisory  and  managerial  persoimel 
management  authority  and 
accountabihty,  demands  thorough 
training  of  supervisors  and  managers  in 
the  knowledge  and  skills  that  will 
prepare  them  for  their  new 
responsibilities.  Training  will  include 
detailed  information  on  the  policies  and 
procedures  of  the  demonstration  project, 
skills  training  in  using  the  classification 
system,  position  description 
preparation,  and  performance 
evaluation.  Additional  training  may 
focus  on  nonproject  procedural 
techniques  such  as  interpersonal  and 
communication  skills. 

B.  Administrative  Staff 

The  administrative  staff,  generally 
personnel  specialists,  technicians,  and 
administrative  officers,  will  play  a  key 
role  in  advising,  training,  and  coaching 
supervisors  and  employees  in 
implementing  the  demonstration 
project.  This  staff  will  need  training  in 
the  procedural  and  technical  aspects  of 
the  project. 

C  Employees 

WES  will  train  employees  covered 
under  the  demonstration  project.  In  the 
months  leading  up  to  the 
implementation  date,  meetings  will  be 
held  for  employees  to  fully  inform  them 
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of  all  project  decisions,  procedures,  and 
processes. 

V.  Conversion 

A.  Conversion  to  the  Demonstration 
Project 

Initial  entry  into  the  demonstration 
project  for  covered  employees  will  be 
accomplished  through  a  full  employee 
protection  approach  that  ensures  each 
employee  an  initial  place  in  the 
appropriate  occupational  family  and 
pay  band  without  loss  of  pay.  An 
automatic  conversion  from  current  GS/ 
GM  grade  and  pay  into  the  new 
broadbanding  system  will  be 
accomplished. 

Special  conversion  rules  will  apply  to 
special  rate  employees  (see  Section  III, 
D,  Pay  Setting  Provisions).  Employees 
who  enter  the  demonstration  project 
later  by  lateral  reassignment  or  transfer 
will  be  subject  to  the  same  pay 
conversion  rules.  Employees  serving 
under  regular  term  appointments  at  the 
time  of  project  implementation  will  be 
converted  to  the  modified  term 
appointment.  Position  announcements, 
etc.,  will  not  be  required  for  these  term 
appointments.  If  conversion  into  the 
demonstration  project  is  accompanied 
by  a  geographic  move,  the  employee's 
GS  pay  entitlements  in  the  new 
geographic  area  must  be  determined 
before  performing  the  pay  conversion. 

Employees  who  are  on  temporary 
promotions  at  the  time  of  conversion 
will  be  converted  to  a  pay  band 
commensurate  with  the  grade  of  the 
position  to  which  temporarily 
promoted.  At  the  conclusion  of  the 
temporary  promotion,  the  employee  will 
revert  to  the  pay  band  which 
corresponds  to  the  grade  of  record. 
When  a  temporary  promotion  is 
terminated,  the  employee's  pay 
entitlements  will  be  determined  based 
on  the  employee's  position  of  record, 
with  appropriate  adjustments  to  reflect 
pay  events  during  the  temporary 
promotion,  subject  to  the  specific 
poUcies  and  rules  established  by  WES. 
In  no  case  may  those  adjustments 
increase  the  pay  for  the  position  of 
record  beyond  the  maximum  pay  rate 
for  the  applicable  pay  band.  The  only 
exception  will  be  if  the  original 
competitive  promotion  announcement 
stipulated  that  the  promotion  could  be 
made  permanent;  in  these  cases,  actions 
to  make  the  temporary  promotion 
permanent  will  be  considered  and,  if 
implemented,  will  be  subject  to  all 
existing  priority  placement  programs. 

At  the  time  of  conversion,  each 
employee  will  have  their  basic  pay 
adjusted  for  the  time  credited  (in  weeks) 
toward  what  would  have  been  the 


employee's  next  within-grade  increase. 
This  adjustment  in  basic  pay  is 
applicable  when  employees  are 
converted  into  the  project. 

Any  employee  covered  by  the  project 
that  is  located  at  a  permanent  duty 
station  Outside  the  Continental  United 
States  will  continue  to  be  ineligible  for 
locality  pay.  Except  for  the  maximum 
rate  of  basic  pay  for  pay  band  VI,  which 
will  be  limited  to  rate  of  basic  pay  for 
SES  level  4,  the  maximum  basic  salary 
payable  in  the  pay  band  will  be  limited 
to  the  maximum  rate  of  pay  on  the  GS 
salary  table  which  does  not  include  any 
locality  pay. 

B.  Conversion  From  the  Demonstration 
Project 

If  a  demonstration  project  employee  is 
moving  to  a  GS  position  not  under  the 
demonstration  project,  or  if  the  project 
ends  and  each  project  employee  must  be 
converted  back  to  the  GS  system,  the 
following  procedures  will  be  used  to 
convert  the  employee's  project  pay  band 
to  a  GS  equivalent  grade  and  the 
employee's  project  rate  of  pay  to  GS 
equivalent  rates  of  pay.  The  converted 
GS  grade  and  rates  of  pay  must  be 
determined  before  movement  or 
conversion  out  of  the  demonstration 
project  and  any  accompanying 
geographic  movement,  promotion,  or 
other  simultaneous  action.  For 
conversioos  upon  termination  of  the 
project  and  for  lateral  reassignments,  the 
converted  GS  grade  and  rates  of  pay  will 
become  the  employee's  actual  GS  grade 
and  rates  of  pay  after  leaving  the 
demonstration  project  (before  any  other 
action).  For  transfers,  promotions,  and 
other  actions,  the  converted  GS  grade 
and  rates  of  pay  will  be  used  in 
applying  any  GS  pay/administration 
rules  applicable  in  connection  with  the 
employee's  movement  out  of  the  project 
(i.e.,  promotion  rules,  highest  previous 
rate  rules,  pay  retention  rules)  as  if  the 
GS  converted  grade  and  rates  of  pay 
were  actually  in  effect  immediately 
before  the  employee  left  the 
demonstration  project. 

1.  Grade-Setting  Provisions 

An  employee  in  a  pay  band 
corresponding  to  a  single  GS  grade  is 
converted  to  that  grade.  An  employee  in 
a  pay  band  corresponding  to  two  or 
more  grades  is  converted  to  one  of  those 
grades  according  to  the  following  rules: 

(a)  The  employee's  adjusted  rate  of 
basic  pay  under  the  demonstration 
project  (including  any  locality  payment 
or  staffing  supplement  but  excluding 
any  supervisory  pay  adjustment)  is 
compared  with  step  4  rates  in  the 
highest  applicable  GS  rate  range.  For 
this  purpose,  a  "GS  rate  nmge"  includes 


a  rate  range  ia  the  GS  base  schedule,  the 
locality  rate  schedule  for  the  locality 
pay  area  in  which  the  position  is 
located,  or  the  appropriate  special  rate 
schedule  for  the  employee's 
occupational  series,  as  applicable.  If  the 
series  is  a  two-grade  interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-11. 

(b)  If  the  employee's  adjusted  project 
rate  equals  or  exceeds  the  applicable 
step  4  rate  of  the  highest  GS  grade  in  the 
band,  the  employee  is  converted  to  that 
grade. 

(c)  If  the  employee's  adjusted  project 
rate  of  pay  is  lower  than  the  applicable 
step  4  rate  of  the  highest  grade,  the 
adjusted  rate  of  pay  is  compared  with 
tbe  step  4  rate  of  the  second  highest 
grade  in  the  employee's  pay  band.  If  the 
employee's  adjusted  rate  of  pay  equals 
or  exceeds  step  4  rate  of  the  second 
highest  grade,  the  employee  is 
converted  to  that  grade. 

(d)  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
imtil  a  grade  is  foimd  in  which  the 
employee's  adjusted  project  rate  of  pay 
equals  or  exceeds  the  applicable  step  4 
rate  of  the  grade.  The  employee  is  then 
converted  at  that  grade.  If  the. 
employee's  adjusted  rate  of  pay  is  below 
the  step  4  rate  of  the  lowest  grade  in  the 
band,  the  employee  is  converted  to  the 
lowest  grade. 

(e)  Exception:  If  the  employee's 
adjusted  project  rate  of  pay  exceeds  the 
maximimi  rate  of  the  grade  assigned 
under  the  above-described  "step  4"  rule 
but  fits  in  the  rate  range  for  the  next 
higher  applicable  grade  (i.e.,  between 
step  1  and  step  4),  then  the  employee 
shall  be  converted  that  next  higher 
applicable  g^de. 

(f)  Exception:  An  employee  will  not 
be  converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassigiunent,  or  lateral  transfer 
into  the  project,  unless  since  that  time 
the  employee  has  imdergone  a  reduction 
in  band. 

2.  Pay-Setting  Provisions 

An  employee's  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  employee's  demonstration  project 
rates  of  pay  to  GS  rates  of  pay  in 
accordance  with  the  following  rules: 

(a)  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  or  conversion  out 
of  the  demonstration  project. 

(b)  An  employee's  adjusted  rate  of 
basic  pay  under  the  project  (including 
any  locality  payment  or  staffing 
supplement  but  excluding  any 
supervisory  pay  adjustment)  is 
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converted  to  a  GS  adjusted  rate  of  pay 
on  the  highest  applicable  GS  rate  range 
for  the  converted  GS  grade.  For  this 
purpose,  a  "GS  rate  range"  includes  a 
rate  range  in  the  GS  base  schedule,  an 
applicable  locaUty  rate  schedule,  or  an 
applicable  special  rate  schedule. 

(c)  If  the  highest  applicable  GS  rate 
range  is  a  loc^ty  pay  rate  range,  the 
employee's  adjusted  project  rate  of  pay 
is  converted  to  a  GS  locdity  rate  of  pay. 
If  this  rate  falls  between  two  steps  in  the 
locality-adjusted  schedule,  the  rate  of 
pay  must  be  set  at  the  higher  step.  The 
converted  GS  imad justed  rate  of  basic 
pay  would  be  the  GS  base  rate 
corresponding  to  the  converted  GS 
locahty  rate  (i.e.,  same  step  position).  If 
this  employee  is  also  covered  by  a 
special  rate  schedule  as  a  GS  employee, 
the  converted  special  rate  will  be 
determined  based  an  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay. 

(d)  If  the  highest  applicable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  special  rate.  If  this  rate 
falls  between  two  steps  in  the  special 
rate  schedule,  the  rate  must  be  set  at  the 
higher  step.  The  converted  GS 
imadjusted  rate  of  basic  pay  will  be  the 
GS  rate  corresponding  to  the  converted 
special  rate  (i.e.,  same  step  position). 

3.  Engineers  and  Scientists  Pay  Band  VI 
Employees 

Employees  in  pay  band  VI  of  the 
Engineers  and  Scientists  occupational 
family  will  convert  out  of  the 
demonstration  project  at  the  GS-15 
level.  WES  will  develop  a  procedure  to 
ensiu^  that  employees  entering  pay 
band  VI  understand  that  if  they  leave 
the  demonstration  project  and  their 
adjusted  pay  exceeds  the  GS-15,  step  10 
rate,  there  is  no  entitlement  to  retained 
pay;  their  GS  equivalent  rate  will  be 
deemed  to  be  the  rate  for  GS-15,  step 
10.  For  those  pay  band  VI  employees 
paid  below  the  adjusted  GS-15,  step  10 
rate,  the  converted  rates  will  be  set  in 
accordance  with  paragraph  2  above. 

4.  Employees  With  Band  or  Pay 
Retention 

(a)  If  an  employee  is  retaining  a  pay 
band  level  under  the  demonstration 
project,  apply  the  procedures  in 
paragraphs  1  and  2,  above,  using  the 
grades  encompassed  in  the  employee's 
retained  band  to  determine  the 
employee's  GS  equivalent  retained 
grade  and  pay  rate.  The  time  in  a 
retained  band  imder  the  demonstration 
project  counts  toward  the  2-year  limit 
on  grade  retention  in  5  U.S.C.  5382. 


(b)  If  an  employee  is  retaining  rate 
imder  the  demonstration  project,  the 
employee's  GS  equivalent  grade  is  the 
highest  grade  encompassed  in  his  or  her 
band  level.  WES  will  coordinate  with 
0PM  to  prescribe  a  procedvire  for 
determining  the  GS  equivalent  pay  rate 
for  an  employee  retaining  a  rate  imder 
the  demonstration  project. 

5.  Within-Grade  Increese-^Equivalent 
Increase  Determinations 

Service  imder  the  demonstration 
project  since  the  last  pay-for- 
performance  determination  is  creditable 
for  within-grade  increase  purposes  upon 
conversion  back  to  the  GS  pay  system. 
Performance  pay  increases  (including  a 
zero  increase)  under  the  demonstration 
project  are  equivalent  increases  for  the 
purpose  of  determining  the 
commencement  of  a  within-grade 
increase  waiting  period  under  5  CFR 
531.405(b). 

VI.  Project  Dumtioai 

PubUc  Law  103-337  removed  any 
mandatory  expiration  date  for  this 
demonstration.  The  project  evaluation 
plan  adequately  addresses  how  each 
intervention  will  be  comprehensively 
evaluated  for  at  least  the  first  5  years  of 
the  demonstration  (Proposed  Plan  for 
the  Evaluation  of  the  DoD  Laboratory 
Demonstration  Program,  OPM,  1995). 
Major  changes  and  modifications  to  the 
interventions  can  be  made  through      _ 
announcement  in  the  Federal  Register 
and  would  be  made  if  formative 
evaluation  data  warranted.  At  the  5  year 
point,  the  entire  demonstration  will  be 
reexamined  for  either  permanent 
implementation;  change  and  another  3- 
5  year  test  period;  or  expiration. 

Vn.  Evaluatiffli  Plan 

Authorizing  legislation  mandated 
evaluation  of  the  demonstration  project 
to  assess  the  merits  of  project  outcomes 
and  to  evaluate  the  feasibility  of 
applications  to  other  federal 
organizations.  A  comprehensive  and 
methodologically  rigorous  evaluation  of 
the  personnel  system  changes  will  be 
carried  out.  The  overall  evaluation 
consists  of  two  components — external 
and  internal  evaluation.  The  external 
evaluation  will  be  conducted  by  OPM's 
Personnel  Resources  and  Development 
Center  (PRDC)  to  benefit  from  their 
extensive  experience  evaluating 
demonstration  projects.  PRDC  will  serve 
in  the  role  of  external  evaluator  to 
ensure  the  integrity  of  the  evaluation 
process,  outcomes,  and  interpretation  of 
results.  Their  external  evaluation  will  be 
supplemented  by  an  internal  evaluation 
to  be  accomplished  by  the  staff  of  WES. 
Selected  parts  of  the  evaluation  will  be 


completed  using  contractor  support 
The  contractor{s)  will  be  well  qualified 
and  experienced  with  demonstrated 
expertise  in  performing  relevant  support 
functions. 

Essential  elements  of  the  evaluation 
plan  are  set  forth  below.  The 
demonstration  project  is  a  complex 
experiment  to  be  conducted  in  a 
dynamic  environment  over  several 
years.  Modifications  and  refinements  to 
the  evaluation  plan  will  be  made  as 
required  by  mid-course  project  cihanges. 
All  additicms,  deletions,  and 
refinements  to  the  current  plan  will  be 
fully  documented  and  explained  as  part 
of  the  evaluation  reporting  process.  The 
main  purpose  of  the  evaluation  is  to 
determine  the  effectiveness  of  the 
personnel  system  changes  described  by 
the  individual  interventions.  Every 
effort  will  be  made  to  establish  direct 
cause-and-effiect  relationships  between 
the  interventions  and  effectiveness 
criteria.  An  ancillary  objective  is  to 
assess  the  effects  of  the  interventions  on 
improved  organizational  performance. 
An  indirect  causal  link  is  hypothesized 
between  the  personnel  system  changes 
and  improved  organizational 
effectiveness,  i.e.,  improved  laboratory 
performance,  mission  accomplishment, 
and  customer  satisfaction.  The  current 
personnel  management  system  with  its 
many  rigid  rules  and  regulations  often  is 
perceived  as  a  barrier  to  mission 
accomplishment.  Together,  the 
demonstration  project  initiatives  are 
intended  to  remove  some  of  those 
barriers,  and  therefore,  are  expected  to 
contribute  to  improved  laboratory 
performance. 

The  evaluation  effort  will  be 
accompUshed  in  four  distinct  phases: 

(a)  Design  phase— includes 
development  of  the  evaluation  model, 
selection  of  experimental  and 
comparison  sites,  and  collection  of 
baseline  data  prior  to  implementation. 

(b)  Implementation  phase — ^includes 
actual  project  implementation  and 
monitoring  of  the  degree  and  support  of 
implementation  to  assure  that  each  of 
the  project  interventions  has  been 
operationaUzed  as  originally  conceived. 

(c)  Formative  evaluation  phase — 
includes  data  collection  and  analysis  for 
five  years  for  purposes  of  evaluating  the 
effects  of  the  interventions.  Periodic 
reports  and  annual  summaries  will  be 
prepared  to  document  the  findings. 

(a)  Summative  evaluation  pha^— 
focuses  on  summary  evaluation  and 
overall  assessment  of  the  project's 
impact,  including  presentation  of 
conclusions  and  final  recommendations 
upon  completion  of  the  project. 

An  intervention  impact  model 
(Appendix  A)  will  be  used  to  measure 
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the  effsctiveness  of  the  various 
personnel  system  changes  or 
interventions.  Additional  measures  will 
be  developed  as  new  interventions  are 
introduced  or  existing  interventions 
modified  with  consistent  with  expected 
effects.  Measures  may  also  be  deleted 
when  appropriate.  Activity  specific 
measures  may  also  be  developed  to 
accommodate  specific  needs  or  interests 
which  are  locally  unique. 

The  evaluation  model  for  the 
Demonstration  Project  identifies 
elements  critical  to  an  evaluation  of  the 
efiiactiveness  of  the  interventions.  The 
overall  evaluation  approach  will  also 
include  consideration  on  context 
variables  that  are  likely  to  have  an 
impact  on  project  outcomes  (e.g.,  HRM 
regionalization,  downsizing,  cross- 
service  integration,  and  the  general  state 


of  the  economy).  However,  the  main 
focus  of  the  evaluation  will  be  on 
intermediate  outcomes,  i.e.,  the  results 
of  specific  personnel  system  changes 
which  are  expected  to  improve  human 
resources  management.  The  ultimate 
outcomes  are  defined  as  improved 
organizational  effectiveness,  mission 
accomplishment,  and  customer 
satisfaction. 

Data  from  a  variety  of  different 
sources  will  be  used  in  the  evaluation. 
Information  bom  existing  management 
information  systems  supplemented  with 
perceptual  data  will  be  used  to  assess 
variables  related  to  effectiveness. 
Multiple  methods  provide  more  than 
one  perspective  on  how  the 
demonstration  project  is  working. 
Information  gathered  through  one 
method  will  be  used  to  validate 


information  gathered  through  another. 
Confidence  in  the  findings  will  increase 
as  they  are  siibstantiated  by  the  difiiarent 
collection  methods.  The  following  types 
of  data  will  be  collected  as  part  of  the 
evaluation:  workforce  data;  personnel 
office  data;  employee  attitudes  and 
feedback  using  surveys,  structured 
interviews  and  focus  groups;  local 
activity  histories,  and  core  measuros  of 
laboratory  effectiveness. 

Vm.  Demonstration  Project  Costs 

Costs  associated  with  the 
development  of  the  personnel 
demonstraticm  system  include  software 
automation,  training,  and  project 
evaluation.  All  fundUing  will  be  provided 
through  the  WES  budget.  The  projected 
annual  expenses  for  each  area  is 
summarized  in  Table  4. 


Table  4.— Projected  Developmental  Costs 


FY  96 

FY  97 

FY  98 

FY  99 

FY  00 

FY  01 

Training 

Project  EvaJuation 

Automation 

$97K 
60K 
10K 

$19K 
60K 

""$60K 

$25K 
80K 

$60K 

$60K 

Totals  

105K 

167K 

79K 

60K 

60K 

60K 

K.  Required  Waivers  to  Law  and 
Regulations 

PubUc  Law  103-337  gave  the  DoD  the 
authority  to  experiment  with  several 
personnel  management  innovations.  In 
addition  to  the  authorities  granted  by 
the  law,  the  following  are  the  waivers  of 
law  and  regulation  that  will  be 
necessary  for  implementation  of  the 
Demonstration  Pixiject.  In  due  course, 
additional  laws  and  regulations  may  be 
identified  for  waiver  request. 

A.  Waivers  to  Title  5.  U.S.  Code 

Section  3111,  Acceptance  of  volunteer 
service. 

Section  3132,  The  Senior  Executive 
Service;  definitions  and  exclusions. 

Section  3324,  Appointments  to 
positions  classified  above  GS-15. 

Section  3341,  Details  (to  the  extent 
that  non-competitive  details  to  higher 
band  levels  can  now  be  180  days  rather 
than  120). 

Section  4107,  Non-Government 
facilities;  restrictions  (to  the  extent  that 
training  may  be  paid  for  the  purpose  of 
an  employee  to  obtain  a  degree). 

Section  4108,  Employee  agreements; 
service  after  training  (to  the  extent  that 
continued  service  is  required  only  for 
long-term  training  and  sabbaticals). 

Section  4303(f),  Actions  based  on 
imacceptable  performance  (to  the  extent 
necessary  to:  (1)  Substitute  "pay  band" 
for  "grade"  and  (2)  provide  that  moving 


to  a  lower  pay  band  as  a  result  of  not 
receiving  the  full  amount  of  a  general 
pay  increase  because  of  poor 
performance  is  not  an  action  covered  by 
the  provisions  of  section  4303). 

Sections  5101-5111,  Purpose, 
definitions,  basis,  classification  of 
positions,  review,  authority  (to  the 
extent  that  white  collar  employees  will 
be  covered  by  broadbanding.  Pay 
category  determination  criteria  for 
Federal  Wage  System  positions  remain 
unchanged). 

Sections  5301;  5302  (8).  and  (9);  5303; 
and  5304,  Pay  comparability  system 
(Sections  5301,  5302,  and  5304  are 
waived  only  to  the  extent  necessary  to 
allow:  (1)  Demonstration  project 
employees  to  be  treated  as  General 
Schedule  employees;  (2)  basic  rates  of 
pay  under  the  demonstration  project  to 
be  treated  as  scheduled  rates  of  basic 
pay;  and  (3)  employees  in  band  VI  of  the 
Engineers  and  Scientists  occupational 
family  to  be  treated  as  ST  employees  for 
the  purposes  of  these  provisions). 

Section  5305,  Special  pay  authority. 

Sections  5331-5336,  General 
Schedule  pay  rates. 

Sections  5361-5366,  Grade  and  pay 
retention  (to  the  extent  necessary  to  (1) 
replace  "grade"  with  "pay  band';  (2) 
allow  deraonstration  project  employees 
to  be  treated  as  General  Schedule;  (3) 
provide  that  pay  band  retention 
provisions  do  not  apply  to  movements 
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to  a  lower  pay  band  as  a  result  of 
receiving  no  Or  only  part  of  a  general 
pay  increase  because  of  poor 
performance;  (4)  provide  that  pay 
retention  provisions  do  not  apply  to 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced, 
and  to  reductions  in  pay  due  solely  to 
the  removal  of  all  or  part  of  a 
supervisory  pay  adjustment  upon 
leaving  a  supervisory  position;  (5) 
provide  that  an  employee  on  pay 
retention  whose  performance  rating  is 
less  than  2.0  is  not  entitled  to  50  percent 
of  the  amount  of  the  increase  in  the 
maximum  rate  of  basic  pay  payable  for 
the  pay  band  of  the  employee's  position; 
and  (6)  ensure  that  for  employees  of  pay 
band  VI  of  the  Engineers  and  Scientists 
occupational  family,  pay  band  retention 
is  not  applicable  and  pay  retention 
provisions  are  modified  so  that  no  rate 
established  under  these  provisions  may 
exceed  the  rate  of  basic  pay  for  GS-15, 
step  10  (i.e.,  there  is  no  entitlement  to 
retained  rate). 

Section  5545,  Night,  standby, 
irregular,  and  hazardous  duty 
differential  (to  the  extent  necessary  to 
allow  demonstration  project  employees 
to  be  treated  as  General  Schedule 
employees.  Tliis  waiver  does  not  apply 
to  employees  in  band  VI  of  the 
Engineers  and  Scientists  occupational 
family). 
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Sections  5753, 5754,  and  5755, 
Recruitment  and  relocation  bonuses, 
retention  allowances,  and  supervisory 
difiiarentials  (to  the  extent  necessary  to 
allow:  (1)  Employees  and  positions 
imder  the  demonstration  project  to  be 
treated  as  employees  and  positions 
under  the  General  Schedule;  and  (2) 
employees  in  band  VI  of  the  Engineers 
and  Sdentists  occupational  family  to  be 
treated  as  ST  employees). 

Section  7512(3),  Adverse  actions  (to 
the  extent  necessary  to  (1)  substitute 
"pay  band"  for  "grade"  and  (2)  provide 
that  moving  to  a  lower  pay  band  as  a 
result  of  not  receiving  the  full  amount 
of  a  general  pay  increase  because  of 
poor  performance  is  not  an  adverse 
action). 

Section  7512(4),  Adverse  actions  (to 
the  extent  necessary  to  provide  that 
adverse  action  provisions  do  not  apply 
to:  (1)  Conversions  from  General 
Schedule  special  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced;  and  (2)  reductions  in  pay  due 
to  removal  of  all  or  part  of  a  supervisory 
adjustment). 

B.  Waivers  to  Title  5.  Code  of  Federal 
Regulations 

Part  300.601-605,  Time-in-grade 
restrictions  (to  the  extent  that  time-in- 
grade  restrictions  are  eliminated). 

Part  308.101-103,  Volunteer  service 
(to  the  extent  that  volunteer  service  is 
unrestricted). 

Parts  315.801(a)  and  315.802(a), 
Length  of  probationary  period  (to  the 
extent  that  the  probationary  period  for 
engineers  and  scientists  is  increased  to 
2  years). 

Part  316.301,  Term  appointment  (to 
the  extent  that  modified  term 
appointments  may  cover  a  maximum 
period  of  6  years). 

Part  316.303,  Teniue  of  term 
employees  (to  the  extent  that  term 
employees  may  compete  for  permanent 
statxis  through  local  merit  promotion 
plans). 

Part  316.305,  Eligibility  for  within 
grade  increases. 

Part  335.103,  Covering  the  length  of 
details  and  temporary  promotions. 

Part  351.402(b),  Competitive  area  (to 
the  extent  that  occupational  family  is 
the  competitive  area). 

Part  351.403,  Competitive  level  (to  the 
extent  that  pay  band  is  substituted  for 
grade). 

Part  351.504,  Retention  standing, 
credit  for  performance  (to  the  extent  that 
service  credit  will  not  be  modified 
based  on  performance  rating). 


Part  351.701,  Assignment  involving 
displacement  (to  the  extent  that  a 
performance  score  of  1  is  substituted  for 
level  2  and  bumping  and  retreating  will 
be  limited  to  no  more  than  2  pay  bands 
except  for  30  percent  compensable 
veterans  who  can  retreat  to  the 
equivalent  of  5  GS  grades). 

Part  410.308,  Trauiing  to  obtain  an 
academic  degree. 

Part  410.309,  Agreements  to  continue 
in  service.  (To  the  extent  necessary  that 
individuals  pursuing  academic  degrees 
do  not  sign  service  agreements.) 

Part  430.204,  Definition  of  rating  of 
record  (to  the  extent  necessary  to  allow 
ratings  of  record  that  do  not  cover 
performance  over  the  entire  appraisal 
period). 

Part  430.208(d),  Summary  levels  (to 
the  extent  necessary  to  allow  use  of 
summary  performance  scores  that  are 
not  further  categorized  into  five  or  fewer 
siunmary  levels). 

Part  432.104-105,  Performance  based 
reduction  in  grade  and  removal  actions 
(to  the  extent  that  "pay  band"  is 
substituted  for  "grade"  and  reduction  in 
band  level  as  a  result  of  non-receipt  of 
General  Schedule  increases  because  of 
poor  performance  is  not  an  adverse 
action. 

Part  511.101,  201-203,  General 
provisions  and  coverage  of  the  General 
Schedule  (to  the  extent  that  positions 
are  covered  by  broadbanding). 

Part  511.601-612,  Classification 
appeals  (to  the  extent  that  positions  are 
covered  by  broadbanding). 

Part  530,  subpart  C,  Special  salary 
rates. 

Part  531,  subparts  B,  D,  and  E, 
Determining  the  rate  of  basic  pay, 
wi thin-grade  increases,  and  quality  step 
increases. 

Part  531,  subpart  F,  Locality-based 
comparability  payments  (to  the  extent 
necessary  to  allow:  (1)  Demonstration 
project  employees  to  be  treated  as 
General  Sdiedule  employees;  (2)  basic 
rates  of  pay  imder  the  demonstration 
project  to  be  treated  as  scheduled 
annual  rates  of  pay;  and  (3)  employees 
in  band  VI  of  the  Engineer  and  Scientist 
occupational  family  to  be  treated  as  ST 
employees). 

Part  536,  Grade  and  pay  retention  (to 
the  extent  necessary  to:  (ij)  Replace 
"grade"  with  "pay  band";l(2)  provide 
that  pay  band  retention  provisions  do 
not  apply  to  movements  to  a  lower  pay 
band  as  a  result  of  receiving  no  or  only 
part  of  a  general  pay  increase  because  of 
poor  pterformance;  (3)  provide  that  pay 
retention  provisions  do  not  apply  to 
conversions  from  General  Schedule 


special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced, 
and  to  reductions  in  pay  due  solely  to 
the  removal  of  all  or  part  of  a 
supervisory  pay  adjustment  upon 
leaving  a  supervisory  position:  (4) 
provide  than  an  employee  on  pay 
retention  whose  perfcnmance  rating  is 
less  than  2.0  is  not  entitled  to  50  percent 
of  the  amount  of  the  increase  in  the 
maximum  rate  of  basic  pay  payable  for 
the  pay  band  of  the  employee's  position 
and  (5)  ensure  that  for  employees  in  pay 
band  VI  of  the  Engineers  and  Scientists 
occupational  family,  pay  band  retention 
is  not  applicable  and  pay  retention 
provisions  are  modified  so  that  no  rate 
established  imder  these  provisions  may 
exceed  the  rate  of  basic  pay  for  GS-15, 
step  10  (i.e.,  there  is  no  entitlement  to 
retained  rate). 

Part  550.703.  Severance  pay  (to  the 
extent  necessary  to  modify  the 
definition  of  "reasonable  offer"  by 
replacing  "two  grade  ot  pay  levels"  with 
"one  band  level"  and  "grade  or  pay 
level"  with  "band  level"). 

Part  550.902,  Hazardous  duty 
differential,  definition  of  "employee" 
(to  the  extent  necessary  to  aUow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to 
emplo3rees  in  band  VI  of  the  Engineers 
and  Scientists  occupational  fomily). 

Part  575,  subparts  A,  B,  C,  and  D, 
Recruitment  bonuses,  relocation 
bonuses,  retention  allowances  and 
supervisory  differentials  (to  the  extent 
necessary  to  allow  (1)  employees  and 
positions  vmder  the  demonsbvtion 
project  to  be  treated  as  employees  and 
positions  under  the  General  Schedule 
and  (2)  employees  in  band  VI  of  the 
Engineers  and  Scientists  occupational 
family  to  be  treated  as  ST  employees  for 
the  piuposes  of  these  provisions). 

Part  752.401  (a)(3),  Adverse  actions 
(this  provision  is  waived  only  to  the 
extent  necessary  to  (1)  substitute  "pay 
band"  for  "grade"  and  (2)  provide  that 
moving  a  lower  pay  band  as  a  result  of 
not  receiving  the  full  amount  of  a 
general  pay  increase  because  of  poor 
performance  is  not  an  adverse  action. 

Part  752.401  (a)(4).  Adverse  actions 
(to  the  extent  necessary  to  provide  that 
adverse  action  provisions  do  not  apply 
to:  (1)  Conversions  fit>m  General 
Schedule  special  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced;  and  (2)  reductions  in  pay  due 
to  the  removal  of  all  or  part  of  a 
supervisory  adjustment). 
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Appendix  A— iNTERVENTiofi  Impact  Model:  Project  Evaluation 


JMI 


Intervention 


1.  Broadbanding: 
a.  Pay  Bands 


b.  Occupational  Families 


c.  Conversion  o(  Employees 
to       the       Demonstration 
Project. 
2.  Ctassification: 

a.  Classification  Standards  .... 


b.  Position  Descriptions  and 
Classification  Process. 


Pay  tor  Performance: 

a.  Supervisory    Pay   Ac^ust- 
ments  and  Differentiais. 

b.  Promotion  Link 


c.  Link  Between  Performance 
and  Pay. 


d.  Awards 


Expected  effects 


4.  Hiring  and  Placement: 
a.  Hiring  Auttwrity  ... 


b.  Modified  Term  Appoint- 
ments. 

c  ExterKJed  Probationary  Pe- 
riod. 


— Less   diffteulty   and   less 
spent  on  classification. 


time 


—Increased  understarxling  with 
the  dassifnation  results  under 
the  new  system. 

— Increased  satisfaction  wth  ad- 
vancement potentiai. 

— Increase   in   managemeot   au- 
thority,                           i 
— Employee  acceptance  ....i 


— Less  difficulty  and  less  time 
spent  on  dassifKatkx);  lass  dif- 
fKulty  classifying  jobs.     1 

— Increased  satisfactkxi  wfth  the 
dassifKatxxi  results  under  the 
new  system. 

— Less  diffkxjity  and  less  time 
spent  on  cla^ificatk)n  by  man- 
agers. 


ions 


—Fewer  position  descripti 


— Increased  satisfactkxi  wkh  the 
dassificatkxi  results  under  the 
new  system. 

— Development  of  generic  dassi- 
fkatkxi  standards. 

— Reward  top  performers  who 
take  supervisory  and  manage- 
rial assignmerrts. 

— Promottons  based  on  Individ- 
ual's performance. 

— Stronger  link  between  perform- 
ance and  pay. 

I 

— Improve  retention  of  high  per- 
formers. 

— Increase  turr>over  among  tow 
performers. 

—Increase  in  supervisory  deciston 
making  authority  accountatxilty. 

—Increase  pay  satisfactton 

— Reward/motivate  performaxKe  .. 

—To  support  fair  and  appropriate 

distritxjtton  of  awards. 


Measures 


— Reductton  in  time  to  hire 


—Improve  rate  of  job  oflers/ac- 

ceptance. 
— Improve    Image    as    interested 

caring  employer. 
— Decrease  in  hiring  autfK>r1ties  ... 

— ProvkJe  managers  time  to  accu- 
rately klentify  successful  em- 
ptoyees. 


— Percepttons  of  difftoulty  and 
time  spent  on  dassificatton  ac- 
tivities by  managers  and 
personneKsts. 

— Percepttons  of  satisfactton  with 
classification  process. 

— Perceptions  of  satisfaction  with 
career  path  process  and  pro- 
gresston. 

—Perception  of  authority  

— Perception  of  equity  and  fair- 
ness. 


— Perceptions  of  difftoulty  and 
time  spent  on  dassiftoation  ac- 
tivities by  managers  and 
personneKsts. 

— Perceptions  of  satisfaction  with 
classification  process. 

— Perceptions  of  difftoulty  and 
time  spent  on  dassiftoation  sk> 
tivities  by  managers  and 
personrielists. 

— Reduced  time  to  devetop  posi- 
tion descriptions. 

— Perceptions  of  satisfaction  with 
classification  process. 

— Implementation  of  generic 
starvdards. 

— Attitijdes  of  supervisors  and 
managers  with  pay. 

— Probability  of  promotion  for  high 
performers. 

— Pay  for  performance  correla- 
tions. 

— Perception  of  pay  for  perform- 
ance linlc 

— Emptoyee  perception  of  equality 

— Jummer  rates  by  performance 

over  time. 
— Supervisors  perception  of  pay 

for  performarKe  Knk. 
— Emptoyees   perception   of  pay 

for  performance  Nnk. 
— Perceived  motivattonal  power  ... 
— Amount  arto  number  of  awards 

by  occupational  family,  demo- 

graphtos. 
—Perceived  fairness  of  awards  .... 
— Satisfaction      with      monetary 

awards. 

— Tirrie  lag  from  anrKXjncement  to 

date. 
—Offer  acceptance  rate 

— Offer  acceptance  rate 


Data  sources 


^^etter  qualified  candtoates  with- 
in the  temporary  workforce. 

— Managers  perception  of  new 
hires  success. 


ocus  groups. 
— Attitude  survey. 
— Personnel  actfvity  reports. 

— FocuB  groups. 
— Attitude  survey. 

—FocuB  groups. 
— Attitude  survey. 

—Attitude  survey. 

—Attitude  survey. 


— Focus  groups. 
— Attitude  survey. 
—Personnel  activity  reports. 

— Focus  groups. 
—Attitude  survey. 

— Focus  groups. 

—Attitude  survey. 

— Personnel  activity  reports. 

— Attitixle  survey. 
—Personnel  activity  reports. 
— Focus  groups. 
—Attitude  survey. 

— Personnel  activity  reports. 


-WES  woridorce  data. 
-Attitixje  survey. 

-WES  woridorce  data. 
-Attitude  survey. 
-WES  woridorce  data. 
-Attitude  survey. 


-Attitude  survey. 

-WES  woridorce  data. 

-AttitiJde  survey. 

-Attitijde  survey. 

-AttitiJde  survey. 
-WES  woridorce  data. 


— ^Attitiide  survey. 
— Attitude  survey. 


—WES' 


woridorce  data  hiring  tog. 

—WES  woridorce  data  hiring  tog. 

— Managers'     and     supervisors' 

documented  experience. 
— WES  woridorce  data. 

— AttitiJde  survey. 
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Appendix  A— Intervention  Impact  Model:  Project  Evaluation— Continued 


Intervention 

Expected  effects 

Measures 

Data  sources 

— New  hires  performance  ratings 

—WES  woridorce  data. 

—Increase  in  length  of  probation 

—Pre   and   post   compadson   of 

—WES  workforce  data. 

for  engineers  and  scientists. 

length  of  probation. 

— Increase  in  voluntary  (in  lieu  of 

—Comparison   of   voluntary/invol- 

—WES wortdorce  data. 

adverse  action)  and  involuntary 

untary   turnover   rates   for   low 

turnover  of  low  performers  dur- 

performers during  probation  pe- 

ing probation. 

riod. 

"~" 

5.  Employee  Development: 

a.  Sabbaticals  

—Increase  development  of  em- 

—Perception  of  fairness  in  career 

— Attitude  survey. 

ployees. 

development. 

— Documented      experience      of 

—Use  of  sabbaticals  for  career 

managers  and  supervisors. 

' 

development. 

b.  Degree  Training  

— Increase   development   of   em- 
ployees. 

— Perception  of  fairness  in  career 
development. 

— Attitude  survey. 

6.  Reduction-ln-Force: 

Modified  RIF  

— Retention  of  high  performers  .... 

— Evaluation  rating  vs  RIF  turn- 
over. 

—WES  wortdorce  data. 
—Historical  WES  data. 

— Historical  RIF  data  from  other 

Army  Laboratories. 

—Reduce  disruption  to  the  work- 

—Attitudes on  a  RIF  action  

— Attitude  survey. 

force  by  limiting  RIF  to  occupa- 

tional family. 

7.   Combination   of  all   Interven- 

tions: 

- 

All  

— Improved   organizational   effec- 

—ComtMnation       of      personnel 

—All  data  sources. 

tiveness. 

measures. 

—Improved  management  of  R&D 

— Employee/management      satis- 

—Attitude  survey. 

worfdorce. 

faction. 

. 

—Improved  planning 

— Plannina  procedures 

— Strategk:  planning  documents. 
— Organizational  charts. 

— Improved  cross  functional   co- 

—Perceived effectiveness  of  plan- 

ordination. 

ning  procedures. 
—Actual  perceived  coordination  ... 

—Increased  product  success  

— Customer  satisfaction 

— Attitude  survey. 

— Customer  satisfactkxi  surveys. 

(PR  Doc.  98-5425  Filed  3-2-98;  8:45  am] 
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Presidential  Documents 


Proclamation  7069  of  February  27,  1998 
American  Red  Cross  Month,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Americans  share  a  long  tradition  of  compassion  for  others  and  lending 
aid  to  those  in  need.  Since  our  earliest  days  as  a  Nation,  we  have  been 
able  to  bear  the  heartbreak  of  family  tragedy,  personal  hardship,  or  natural 
disaster  because  of  the  help  of  caring  friends  and  neighbors.  For  117  years, 
the  American  Red  Cross  has  been  the  staunchest  of  friends  and  neighbors 
to  millions  of  people  both  here  at  home  and  around  the  world,  adding 
its  own  vital  contributions  to  our  history  of  service. 

The  American  Red  Cross  brings  both  comfort  and  practical  assistance  to 
the  victims  of  more  than  65,000  disasters  each  year,  from  hurricanes  and 
tornadoes  affecting  thousands  of  people  to  a  house  fire  involving  a  single 
family.  Members  of  the  Red  Cross  also  work  on  the  front  lines  of  armed 
conflicts  and  disasters  across  the  globe  to  relieve  suffering  and  restore  human 
dignity  and  self-sufficiency.  At  the  same  time,  they  serve  alongside  our 
men  and  women  in  uniform  wherever  they  are  deployed,  relaying  urgent 
family  messages  and  providing  a  precious  link  v»ath  home.  And  through 
its  Holocaust  and  War  Victims  Tracing  and  Information  Center,  the  Red 
Cross  has  helped  thousands  of  families  in  their  search  for  information  about 
the  fate  of  loved  ones  from  whom  they  were  separated  during  the  Holocaust. 

Few  of  us  have  remained  untouched  by  the  work  of  the  Red  Cross.  The 
Red  Cross  collects,  tests,  and  distributes  six  million  units  of  donated  blood 
each  year,  nearly  half  the  Nation's  supply.  More  than  1,300  Red  Cross 
chapters  in  communities  across  America  teach  health  and  safety  courses 
to  12  million  people  each  year,  providing  them  with  knowledge  regarding 
CPR,  first  aid,  water  safety,  and  HTV/AIDS  that  can — and  does — save  lives. 

The  Red  Cross  has  become  a  simple  yet  powerful  symbol  that  transcends 
language  and  conveys  a  universally  imderstood  message  of  hope.  This  symbol 
draws  its  strength  from  the  dedication  of  the  more  than  1.3  million  volunteers 
who  help  disaster  victims,  assist  at  blood  drives,  teach  health  classes,  and 
respond  to  urgent  community  needs.  I  commend  the  generous  spirit  of 
all  those  who  carry  out  the  important  work  of  the  American  Red  Cross, 
and  I  encourage  all  Americans  to  support  their  efforts — whether  by  giving 
blood,  donating  funds  to  help  disaster  victims,  or  becoming  Red  Cross  volun- 
teers themselves.  In  doing  so,  we  will  ensure  that  the  American  Red  Cross 
will  continue  its  tradition  of  compassionate  service  in  the  21st  century 
and  beyond. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America  and  Honorary  Chairman  of  the  American  Red  Cross,  by  virtue 
of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  do  hereby  proclaim  March  1998  as  American  Red  Cross  Month. 
I  urge  all  the  people  of  the  United  States  to  support  Red  Cross  chapters 
nationwide,  and  I  challenge  each  of  you  to  become  active  participants  in 
advancing  the  noble  mission  of  the  Red  Cross. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
eight,  and  of  the  Independence  of  the  United  States  of  America  the  twro 
hundred  and  twenty-second. 


(FR  Doc.  99-5682 
Filed  3-2-96:  11:34  am) 
Billing  code  3195-01-? 
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Proclamation  7070  of  February  27,  1998 
Irish-American  Heritage  Month,  1998 


By  die  President  of  the  United  States  of  America 

A  Proclamation 

As  it  has  been  for  many  immigrants,  America  has  always  been  a  beacon 
of  hope  for  the  Irish  people,  a  land  of  promise  beckoning  on  the  far  shore 
of  the  Atlantic  where  they  could  build  a  better  life  for  themselves  and 
their  children.  Those  who  traveled  here  in  the  17th  and  18th  centuries 
canae  primarily  to  escape  religious,  social,  and  political  discrimination  in 
their  homeland.  But  millions  of  Irish  immigrants  who  came  to  the  United 
States  in  the  19th  century  were  fleeing  not  only  persecution,  but  also  the 
specter  of  starvation  and  disease  brought  on  by  the  Great  Hunger,  the  devastat- 
ing potato  famine  that  began  in  the  1840s.  Many  of  them  did  not  survive 
the  journey;  many  of  those  who  did  arrive  at  America's  ports  were  hungry, 
ill,  and  crushingly  poor. 

But  the  Irish  did  not  come  to  America  empty-handed.  They  brought  with 
them  strong  arms  and  an  even  stronger  spirit  that  would  help  to  build 
our  Nation's  great  canals,  bridges,  and  railroads.  They  would  wrest  coal 
firam  the  mines  of  Pennsylvania  and  raise  the  skyscrapers  of  New  York. 
They  brought  with  them  a  love  of  words  that  enriched  American  journalism 
and  literature  and  produced  writers  such  as  John  Boyle  O'Reilly,  Ring  Lard- 
ner,  Eugene  O'Neill,  and  Mary  McCarthy.  They  Ijrought  as  well  a  great 
reverence  for  education  and  created  schools,  colleges,  and  univereities  across 
the  country  renowned  for  their  scholarship  and  social  conscience. 

Perhaps  their  greatest  gifts  to  America  have  been  a  abiding  love  of  liberty, 
and  an  patriotic  spirit.  Irish  Americans  have  served  with  distinction  in 
every  American  conflict,  from  the  Revolutionary  War  to  the  Persian  Gulf, 
and  their  keen  sense  of  social  justice  made  them  among  the  first  and  most 
effective  voices  for  labor  reform.  From  Mary  Kenney  O'SuUivan  to  George 
Meany,  they  have  been  in  the  vanguard  of  efforts  to  improve  working  condi- 
tions and  wages  for  all  Americans.  Generations  of  Irish  Americans  entered 
public  service  to  reach  out  to  those  in  need— to  feed  the  poor,  find  jobs 
for  the  unemployed,  fight  for  racial  equality,  and  champion  social  reform. 
From  the  Kennedys  of  Massachusetts  to  the  Daleys  of  Chicago,  from  Governor 
Al  Smith  to  Ambassador  Mike  Mansfield,  Americans  of  Irish  descent  have 
made  important  and  enduring  contributions  to  the  public  life  of  our  Nation. 

The  United  States  continues  to  draw  strength  and  vision  from  our  multicul- 
tural, multiracial  society.  This  month,  when  citizens  across  the  country 
celebrate  Saint  Patrick's  Day,  we  remember  with  special  gratitude  the  gifts 
of  Irish  Americans:  faith  in  God,  love  of  family  and  community,  and  an 
unswerving  commitment  to  freedom  and  justice  that  continues  to  enrich 
our  Nation  and  fulfill  the  promise  envisioned  by  the  first  frish  immigrants 
who  turned  their  eyes  and  hearts  toward  America  so  many  years  ago. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  1998  as  Irish- 
American  Heritage  Month.  I  call  upon  all  the  people  of  the  United  States 
to  observe  this  month  with  appropriate  ceremonies,  programs,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  February,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety- 
eight,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-second. 


[FR  Doc  98-5683 
FiImI  3-2-98:  11:34  am) 
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REMINDERS 

The  items  in  this  list  were 
editorialy  compiled  as  an  aid 
to  Fedeial  Register  users. 
Indusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  MARCH  3,  1998 

COMiyiERCE  DEPARTMENT 

Canaus  Boraau 

Census  2000;  cutoff  dates  for 
recognition  of  boundary 
changes;  published  3-3-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Chkxtetracyciine  and 
bacitFKin  methylene 
disaNcytate;  put)lished  3- 

INTERIOR  DEPARTMENT 
Suffaoa  MInInQ  Radanietlon 
and  Enforcement  Oflloa 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kansas;  published  3-3-98 
Texas;  published  3-3-98 
TREASURY  DEPARTMENT 
kilamai  Revenue  Service 
Income  taxes: 
Foreign  sales  corporation 
transfer,  source  and 
groupirtg  rules;  put>lished 
3^98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 


Grapes  grown 
CaUtomia;  comments  due  by 
3-9-98;  published  1-7-98 

Limes  and  avocados  grown  in 
Florida;  comments  due  by 
3-12-98;  published  2-10-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapectlon  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  metritis  (CEM)- 
affected  countrie»— 
Oklahoma;  receipt 
auttK>rization;  comments 


due  by  3-9-98; 

published  2-6-98 
Ruminants,  meat  and  meat 
products  from  ruminants, 
and  other  ruminant 
products  from  countries 
wtiere  bovine  spongiform 
encephalopathy  exiat; 
restrictions;  comments 
due  by  3-9-98;  published 
1-6-98  1 

AGRICULTURE  I 

DEPARTMENT 

Food  Safety  and  Inapactlon 

Servloe 

Meat  and  poultry  inspection: 
Inspection  services;  rafusal. 
suspension,  or  wittvjrawai; 
comments  due  by  3-13- 
98;  published  1-12-68 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoaphertc  Admlnlskatton 
Ocean  and  coastal  resource 
management 
Marine  sanctuaries — 
Florida  Keys  h4ational 
Marine  Sanctuary; 
comments  due  6f  3-13- 
98;  published  2-11-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exd^ange  Act: 
Bigit>le  bur)ched  orders, 
account  identification; 
comments  due  by  3-9-98; 
published  1-7-98 

DEFENSE  DEPARTMB^T 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  purchasing 
system  review  exdusiom; 
comments  due  by  3-9-98; 
published  1-6-98 
Preaward  survey  of 
prospective  contractor 
quality  assurance 
Correction;  comments  due 
by  3-9-98;  published  1- 
6-98 

ENVIRONMENTAL 
PROTECTKm  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  sparit-ignition 
engines  trt  or  below  19 
kilowatts;  phase  2 
emission  standards; 
comments  due  by  3-13- 
98;  published  1-27-98 
Air  programs: 
Stratospheric  ozone 
protectkxi — 

Methyl  bromkle  emisskxis; 
control  through  use  of 
tarps;  comments  due  by 
3-9-98;  published  2-5-98 
Methyl  bromide  emissk>ns; 
control  through  use  of 
tarps;  comments  due  by 
3-9-98;  published  2-5-98 


Air  quality  implementatton 
plans;  approval  and 
promulgatkxi;  varkxjs 
States: 

Arizona;  comments  due  by 
3-11-98;  published  2-9^8 
Connecticut;  comments  due 
by  3-11-98;  published  2-9- 
98 
Michigan;  comments  due  by 
3-12-98;  published  2-10- 
98 
Ozone  Transport 
Assessment  Group 
Regkxi;  comments  due  by 
3-9-98;  published  11-7-97 
Texas;  comments  due  by  3- 
11-98;  published  2-9-98 
Clean  Air  Act: 
AckJ  rain  provistons— 
Altowances  for  utility  units 
in  1998;  revisk)n 
methodotogy;  comments 
due  by  3-9-98; 
published  1-7-98 
Pestkades;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  comments  due  by 
3-10-98;  published  1-9-98 
Fenoxaprop-ethyl;  comments 
due  by  3-10-98;  published 
1-9-98 
Gamma  aminobutyric  ackl; 
comments  due  by  3-9-98; 
published  1-7-98 
Glutamic  ackl;  comments 
due  by  3-9-98;  published 
1-7-98 
EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 
Freedom  of  Inforntatnn  Act; 
implementatnn: 
Regkxial  Attorney; 
comments  due  by  3-10- 
98;  published  1-9-98 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Federal  claims  colectnn: 
Administrative  offset; 
comments  due  by  3-9-98; 
published  1-8-98 
FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulatton 
Z); 

Consumer  disctosures; 
simplifKatton  and 
improvement;  comments 
due  by  3-9-98;  published 
2-6-98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisitk>n  Regulatkxi 
(FAR): 

Contractor  purchasing 
system  review  exciusk>ns; 
comments  due  by  3-9-98; 
published  1-6-98 
Preaward  survey  of 
prospective  contractor; 
quality  assurance 


Correctkm;  comments  due 
by  3-9-98;  pubished  1- 
6-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Pood  and  Drug 
AdmMatralion 

Radk>k)gical  health: 
Diagnostk:  x-ray  systems 
and  maior  oomponerrts; 
performance  standard; 
comments  artd  information 
request:  comments  due 
by  3-11-98;  published  12- 
11-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HaaMh  Care  nnancing 
Admlnlatratlon 
Medicare  and  medKakt 
PhysKians'  referrals  to 

health  care  entities  with 
I     which  they  have  financial 
relatnnships:  comments 
I     due  by  3-10-98;  published 

1-9-98 
Medkare: 
End  stage  renal  disease— 
Optkxial  prospectively 
determined  payment 
rates  for  skilled  nursing 
fadiities;  comments  due 
by  3-10-98;  published 
1-9-98 
Physicians'  refenals; 
advisory  opink>ns; 
comments  due  by  3-10- 
98;  pubished  1-9-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  buikjing  products 
standards  and  certificatton 
program;  use  of  materials 
bulletins;  comments  due  by 
3-12-98;  published  2-10-98 

JUSTICE  DEPARTMENT 
Immlgratlon  and 
Naturalization  Service 

Immigratxjn: 
Immigratkxi  examinatkxi  fee 
account;  adjustment; 
comments  due  by  3-13- 
98;  pidJlished  1-12-98 

JUSTICE  DEPARTMENT 

Justice  Acquisitkxi  Regulatkxts 
(JAR): 

Federal  Acquisitk>n 
Streamlining  Act  and  ttie 
Natkxial  Performance 
Review 

Recommendatkxis; 
implementatxxi;  comments 
due  by  3-10-98;  put>lished 
1-9-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine  and 
coal  mine  safety  and  health: 
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Underground  mines— 
Roof-bolting  machines 
use;  safety  standards; 
comments  due  by  3-9- 
98;  published  2-12-98 
LABOR  DEPARTMENT 
Occupational  Safety  artd 
Health  Administration 
Safety  and  health  stsindards, 
etc.: 

Respiratory  protection; 
comments  due  by  3-9-98; 
published  1-8-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  purchasing 
system  review  exclusions; 
comments  due  by  3-9-98; 
published  1-6-98 
Preaward  survey  of 
prospective  contractor; 
quality  assurarfce 
Correction;  comments  due 
by  3-9-98;  published  1- 
6-98 

PERSONNEL  MANAGEMENT 
OFRCE 

Prevailing  rate  systems; 

comments  due  by  3-11-98; 

published  2-9-98 
STATE  DEPARTMENT 
Consular  services;  fee 

schedule: 


Decedent  estate  procedures; 
comments  due  by  3-11- 
98;  published  2-9-98 
Visas;  nonimmigrant 

documentation: 

Aliens,  inadmissibility, 
nonimmigrants,  passports, 
and  visas;  place  of 
application;  comments  due 
by  3-9-98;  published  1-7- 
98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Logan  International  Airport, 

MA;  dignitary  arrival  and 

departure  security  zone; 

comments  due  by  3-9-98; 

published  1-8-98 
San  Juan  Hart»r,  PR; 

safety  zone;  comments 

due  by  3-9-98;  published 

2-6-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 

operations: 

Commercial  passenger- 
carrying  operations  in 
single-engine  aircraft; 
gyroscopic  instrumentation 
redundant  power; 
instrunf)ent  fli^t  rule 


clarification;  oomments 

due  by  3-12-98;  published 

2-10-98 
Airworthiness  directives: 
AERMACCI  S.p.A.; 

comments  due  t>y  3-9-98; 

published  2-2-98 
Aerospatiale;  comments  due 

by  3-9-98;  published  2-5- 

98 

Airbus;  comments  due  t>y  3- 

9-98;  published  2-12-98 
Alexander  Schleicher  GmbH; 

comments  due  by  3-9-98; 

published  2-2-98 
British  Aerospace; 

comments  due  by  3-9-98; 

published  2-6-98 
EXTRA  Flugzeugbau  GmbH; 

comments  due  by  3-10- 

98;  published  2-10-98 
Fokker,  comments  due  by 

3-9-98;  published  2-5-98 
Industrie  Aeronautiche  e 

Meccaniche  Rinaldo 

Piaggio  S.p^A.;  comments 

due  by  3-9-98;  published 

2-2-98 
McOonneM  Douglas; 

comments  due  by  3-9-98; 

published  1-22-98 
Saab;  comments  due  by  3- 

9-98;  published  2-5-98 
Class  E  airspace;  comments 
due  by  3-12-98;  published 
1-26-98 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Rear  impact  guards;  petition 
denied;  comments  due  by 
3-12-98;  published  1-26- 
98 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Capital  distributions;  comments 
due  by  3-9-98;  published  1- 
7-98 

Lending  and  investment: 

Adjustable-rate  mortgage 
loans;  disclosure 
requiremerrts;  comments 
due  by  3-9-98;  published 
1-8-98 

SUBSCRIBE  PUBLAWS-L 
(your)  RRSTNAME 
LASTNAME 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
put>lic  laws.  The  text  of  lavrs 
is  not  available  through  this 
service.  We  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Public  Laws 


105th  Congress,  2ncl  Session,  1996 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  refererx^s  appear  on  each  law.  Subscription  service  irrcludes  ail  public  laws, 
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Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  fa 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havmg  general 
appicabtlity  and  legal  effect,  most  of  which 
are  keyed  to  and  oodHied  in  the  Code  of 
Federal  Regulations,  which  is  pubiahed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

the  Code  of  Federal  Regulations  is  sold  t>y 
the  guperintendent  of  Documents.  Prices  of 
new  txxiks  are  Isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

AgrfcuHural  Marfc«ting  Sarvte* 

7  CFR  Parts  900, 929.  M2,  and  989 
[Docket  Na  FV97-900-1 1^ 

Qanaral  Ragulations;  Revision  or 
Rsmoval  of  Ssisctsd  Ssctions 

AQENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTKM:  Final  rule. 


r:  This  rule  revises  or  removes 
various  sections  and  parts  &x>in  the 
Code  of  Federal  Regulations  (CFR).  This 
rule  revises  the  general  regulations  for 
Federal  maiiceting  orders  and 
agreements  covering  fruits,,  vegetables, 
and  nuts  by  updating  the  subpart 
regarding  information  collection.  This 
rule  removes  sections  titled  "Reserved" 
firom  three  marketing  orders  covering 
cranberries,  Oregon- Washington 
hazelnuts,  and  (^ilifomia  raisins, 
respectively.  This  rule  also  removes  two 
parts  from  the  CFR  titled  "Reserved" 
that  used  to  specify  marketing  atden 
covering  Flmida  grapefruit.  The  Florida 
grapefrvdt  ordos  were  terminated  in 
1987.  These  changes  will  provide  more 
accurate  information  in  the  CFR  and 
will  eliminate  unnecessary  CFR  printing 
costs. 


;  date:  March  5, 1998. 
FOR  FURTHER  WTORMATWIi  CONTACT: 
Christian  Nissen.  Ragiaoal  Manager, 
Southeast  Marketing  Field  Office. 
Mariceting  Order  Administration 
Branch.  FftV,  AMS,  USDA.  P.O.  Box 
2276.  Winter  Haven.  Florida  33883; 
telephcme  (941)  299-4770.  Fax:  (941) 
299-^169;  at  Anne  Dec.  Mari^etiiig* 
Order  Administration  Branch,  AMS, 
USDA.  P.O.  Box  96456.  room  2525-S. 
Washington.  DC  20090-6456;  telephone 
(202)  720-2491.  Fax^(202)  720-5698. 
SUPPLSmfTARY  MFORMATMN:  This 
action  is  being  takoa  as  part  of  the 
National  Perfwmance  Review  Program 


to  eliminate  imnecessary  regiilations 
and  improve  those  that  remain  in  force. 

The  Agency  has  determined  that  this 
action  is  only  administrative  in  nature 
because  it  involves  updating  the  subpart 
regarding  information  collection  to 
reflect  the  display  of  current  OfBce  of 
Management  and  Budget  (0MB)  control 
numbers  and  removing  refiarences  to 
sections  or  parts  that  are  titled 
"Reserved."  This  action  is  not  subject  to 
the  requirements  of  Executive  Orders 
12866  and  12988  or  to  the  provisions  of 
the  Regulatory  Flexibility  Act. 

This  rule  revises  or  removes  various 
sections  and  parts  from  the  CFR 
concerning  Federal  marketing  orders 
and  agreements  fat  fruits,  vegetables, 
and  nuts.  Tliis  rule  revises  the  general 
regulations  for  such  orders  by  updating 
the  subpart  regarding  information 
collecticHi.  This  rule  removes  sections 
titled  "Reserved"  from  the  cranberry, 
hazelnut,  and  raisin  marketing  atden. 
This  rule  also  removes  two  parts  from 
the  CFR  that  used  to  specify  maiiceting 
orders  covering  Florida  grapefruit. 

The  Agricultiiral  Marketing 
Agreement  Act  of  1937  (Act)  provides 
authority  for  Federal  marketing  cntlers 
for  various  fruits,  vegetables,  and  nuts. 
The  programs  are  initiated  by  interested 
industries  and  voted  on  by  those  in  the 
industries.  Marketing  cntlers  are 
administered  locally  by  industry 
committees  with  oversight  by  the 
Searetaiy  of  Agriculture  (Seoetary).  A 
marketing  order  allows  an  industry  to 
solve  marketing  problems  by 
establishing  grade,  nze,  quality, 
matiuity.  quantity  and  container 
regulaticms  that  apply  to  all  handlers  in 
the  industry.  Such  marketing  orders  and 
their  accompanying  regulations  are 
codified  in  the  CFR. 

The  Secretary  was  directed  by  the 
President,  as  part  of  a  regulatmy 
reinvention  initiative,  to  review  all 
existing  regulatimis  ccmceming  Federal 
maiiceting  ordws  and  other  programs  in 
an  effmt  to  reduce  regulations  that  may 
be  burdensc»ne  on  industries.  To  meet 
this  initiative,  regulations  which  need 
revisicm  or  are  obsolete  are  being 
revised  pr  removed. 

Accordingly,  this  rule  revises  part  900 
of  the  CFR  which  specifies  general 
regulations  that  apply  to  all  sud^ 
marketing  orders.  For  example,  part  900 
specifies  procedures  for  promulgating 
new  marl»ting  orders,  petitions  to 
modify  existing  orders,  and  procedures 


for  the  conduct  of  grower  referenda  for 
marifieting  orders.  Part  900  also  contains 
a  subpart  pertaining  to  the  coUecticm  of 
information  under  marketing  orders. 
Specifically.  §  900.601  specifies  a  list  of 
control  numbers  assigned  to  the 
information  collection  requirements  by 
the  Office  of  Management  and  Budget 
(0MB)  contained  in  7  CFR  parts  905 
through  998  under  the  Paperwork 
Reduction  Act  (HIA)  of  1995.  This  rule 
revises  this  section  to  reflect  the 
promulgation  and  termination  of 
marketing  orders  and  agreements  since 
1987.  This  section  is  also  revised  to 
reflect  that  the  information  collection 
under  16  mariceting  orders  has  been 
consolidated  under  the  0MB  control 
number  0581-0178.  This  rule  also 
changes  the  reference  to  the  PRA  in 
§§  900.600  and  900.601  to  reflect  that 
the  PRA  of  1980  was  amended  in  1995. 

This  rule  also  removes  five  sections 
titled  "Reserved"  from  the  cranberry, 
hazelnut,  and  raisin  marketing  orders 
which  are  codified  in  parts  929,  982. 
and  989,  respectively.  These  sections, 
929.16  of  the  cranbory  order,  982.432 
and  982.457  of  the  hazelnut  order,  and 
989.6  and  989.211  of  the  raisin  order, 
contain  no  regulatory  text,  only  the 
designation  "Reserved."  These  sections 
were  previously  terminated  in 
accordance  wi&  the  Act.  It  is  not 
necessary  for  these  sections  to  appear  in 
their  respective  marketing  orders. 
Similarly,  this  rule  removes  two  parts 
from  7  CFR  which  are  also  titled 
"Reserved."  Parts  912  and  913  of  7  CFR 
used  to  specify  two  separate  marketing 
atden  ka  Flnida  grapefruit.  These  two 
orders  were  terminated  in  1987  in 
accordance  with  the  Act  and  it  is 
unnecessary  to  designate  these  parts  as 
"Reserved."  Having  these  five  sections 
and  two  parts  appear  in  each 
publication  of  the  CFR  is  an  extraneous 
use  of  space  and  removing  them  reduces 
imwarranted  printing  costs. 

The  changes  made  by  this  rule  are 
purely  admhiistrative.  This  rule  revises 
a  list  of  marketing  ordera  to  reflect 
additions  and  teiminatiCHis  since  the 
section  was  last  ammded.  This  rule 
makes  no  changes  to  any  established 
regulation.  This  rule  also  eliminates  five 
sections  and  two  parts  in  the  CFR  that 
contain  only  the  word  "Reserved." 
There  is  no  need  fcv  these  sections  or 
parts  to  be  reserved,  so  they  are  being 
removed.  These  changes  will  update  the 
CFR  to  provide  current  infoimatirai  and 
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delete  various  sections  and  parts  that 
will  result  in  reduced  CFR  printing 
costs. 

Pursuant  to  5  U.S.C.  553,  it  is  foimd 
and  determined  upon  good  cause  that  it 
is  unnecessary  and  contrary  to  the 
public  interest  to  give  preliminary 
notice  or  to  engage  in  further  public 
rulemaking  procedures  prior  to  putting 
this  rule  into  effect  and  that  there  is 
good  cause  for  making  this  rule  effective 
less  than  30  days  after  pubUcation  in  the 
Federal  Register  because:  (1)  The 
changes  are  purely  administrative  in 
nature  and  impose  no  regulation  or 
additional  buiden  on  any  entity;  (2)  the 
changes  will  not  alter  any  aspect  of  an 
existing  program;  and  (3)  no  useful 
purpose  would  be  served  by  delaying 
the  efiisctive  date  of  this  action. 

List  of  Subjects 

7CFRPaTt900 

Administrative  practice  and 
procedure,  Freedom  of  information. 


Marketing  agreements,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  929 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Fart  992 

Filberts,  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  989 

Crapes,  Marketing  agreements, 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  900,  912,  913, 
929,  982,  and  989  are  amended  as 
follows: 


PART  900— GENERAL  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  900,  Subpart — Information 
Collection  continues  to  read  as  follows: 

Authority:  44  U.S.C.  Ch.  35. 

2.  hi  part  900.  §§  900.600  and  900.601 
are  revised  to  read  as  follows: 

§900.600   General. 

This  subpart  shall  contain  such 
requirements  as  pertain  to  the 
information  collection  provisions  imder 
the  Paperwork  Reduction  Act  of  1995. 

f  900.601    OMB  control  numlMrseeeigned 
pursuant  to  ttie  niperwork  Reduction  Act 

(a)  Purpose.  This  section  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
by  the  Office  of  Management  and 
Budget  contained  in  7  CFR  parts  905 
through  998  imder  the  Paperwork 
Reduction  Act  of  1995. 

(b)  Display. 


7  CFR  part  where  identified  and  descrit)ed 


906,  RofWa  Oranges,  Grapefruit  Tangerines,  Tangelos 

906.  Texas  Oranges  &  Grapefruit  „ 

911,  Ftorids  Limes 

915.  Flofida  Avocados 

916.  CaMonw  Nectsi'inoa  „ , 

917.  CaWomia  Pears  and  Peaches  ....„ 

920.  CsMomia  Kiwifnjit 

922.  Washington  Apricots 

923,  Washington  ^iveet  Cherries _ 

924.  Washington-Oregon  Fresh  Prunes 

925,  S.E.  CaHtomia  Desert  Grapes „ 

927.  Oiegon-Washington-Caiifomia  Winter  Pears  » 

928.  Hawaiian  Papayas „ 

929.  Cranberries  Gro«Mi  in  Designated  States  0581-0103. 

930.  Red  Tart  Cherries 

931.  Oregon-Washington  Bartlett  Pears „ 

932.  CaWomia  Olves 

945.  ldaho-€astem  Oregon  Potatoes _ 

e^o.  wBHwignn  i^ounoes 

947.  Oregon-Caitomia  Potatoes 

948.  Colorado  Potatoes „ 

963,  Southeestem  Potatoes 

956.  Vidala  Onions  „ 

966,  Wala  Wala  Onions „ 

aoe,  narKMjregon  (jmons „ 

960,  South  Texas  Onions 

966,  Florida  Tomatoes 

979,  South  Texas  Melons „ 

981,  CaMomio  Aknonds 

982.  Oragon-Washington  Hazetouts 

964.  CaMomia  Walnuts „ 

986.  Speannint  Oil „ 

987.  CaMomia  Dates 

989.  CaWomia  Raisins 

993.  CaWomia  Dried  Pnjnes  „ 

997.  Domestic  Paenuls  Not  Covered  Under  the  Peanut  Marketing  Agreement 

998,  Domestic  Peenuts  Covered  Under  the  Peanut  Maiketing  Agreement 


Current 
0MB  con- 
trol No. 


0581-0094 
0581-0068 
0581-0091 
0581-0078 
0581-0072 
0581-0080 
0581-0149 
0581-0005 
0581-0133 
0581-0134 
0581-0109 
0581-0089 
0581-0102 

0581-0177 
0581-0092 
0581-0142 
0581-0178 
0581-0178 
0581-0178 
0581-0178 
0581-0178 
0581-0178 
0581-0178 
0581-0178 
0581-0178 
0581-0178 
0581-0178 
0581-0071 
0581-0178 
0581-0178 
0581-0065 
0581-0178 
0581-0178 
0681-0178 
0681-0163 
0681-0067 
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PARTS  912-ai3-{REMOVE0I 

3.  Under  the  authority  of  7  U.S.C. 
1621-1627,  parts  912  and  913  are 
removed. 

PART929-{AMB«DED1 

4.  The  authority  citation  for  7  CFR 
part  929  ctMitinues  to  read  as  foUows: 

AodMrity:  7  U.S.C  601-674. 

f929.16   [nawwwadl 

5.  h  part  929,  S  929.16  is  removed. 

PART  982--(AMEIIOBIl 

6.  The  authority  dt^on  fn  7  CFR 
part  982  continues  to  read  as  follows: 

AiAwily:  7  U.S.C  601-674. 

{fM2.432  and  982.467   [RamoMcq 

7.  hi  part  982,  $§982,432  and  982.457 
are  removed. 

PART  969    [AMENDEDl 

8.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follo%ys: 

Aarimily:  7  U.S.C  601-674. 

f|M9-6andM8L211    [RwnoMdl 

9.  hi  part  989,  §S  989.6  and  989.211 
are  removed. 

Dated:  Fetmury  20, 1998. 
aatertCKMBey, 

Deputy  Administrator,  Fruit  and  Vegetable 

Progfunis. 

[FR  Doc  98-5545  Filed  3-3-98;  8:45  «m] 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Sarvica 

9  CFR  Parte  2  and  3 
[Docket  Na96-078-q 
RIN0679-AA74 


Humana  Treatment  of  Doga  and 
Tamparatura  Raqulramanta 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  for  the  himiane  treatment  of 
animals  under  the  Animal  Welfare  Act 
by  revising  certain  requirements 
pertaining  to  climatic  conditions.  We 
are  clarifying  the  current  temperatiire 
requirements  for  dogs  and  cats  in 
indoor,  sheltered,  and  mobile  and 
traveling  housing  facilities,  in  primary 
conveyances  used  ba  transportation, 
and  in  the  animal  holding  areas  of 
terminal  facilities.  We  are  also  requiring 


that  any  animal  coverad  by  iba  Animal 
Welfare  Act  shall  never  be  expoeed  to 
oombinaticHis  of  temperature,  humidity, 
and  time  that  would  adversely  affsct  die 
animal's  heehh  and  well-bnng,  taking 
into  consideratian  the  animal's  health 
status,  age,  breed,  or  any  other  pertinent 
factor.  V^en  climatic  conditions 
present  a  threat  to  an  animal's  health  or 
well-being,  appropriate  meesures  must 
be  takan  to  alleviate  the  impact  of  those 
oonditicns.  This  action  will  help  msure 
that  animals  protected  hjr  the  Animal 
Welfare  Act  are  maintained  in  climatic 
conditions  ctmducive  to  the  animals' 
heehh  and  well-being. 
UfLLIWE  DATE:  April  3, 1998. 
RM  FUNTNER  MFOMMTKM  OONT  ACT:  Mr. 
Stephen  Smith,  Staff  Animal  Health 
Technician.  REAC,  APHIS,  suite  6O02, 
4700  Rivw  Roed  Unit  84,  Riverdale,  MD 
20737-1234,  (301)  734-4972,  or  e-mail: 
snsmith#aphis.u8da.gov. 

ARY  MPOmiATION: 


Under  the  Animal  Welfare  Act 
(AWA)(7  U.S.C  2131  etseq.),  the 
Secretary  of  Agriculture  is  authorized  to 
promulgate  standards  and  other 
requirements  governing  the  humane 
handling,  housing,  care,  traetment,  and 
transportation  of  certain  wnimwlff  by 
dealers,  research  facilities,  exhibitors, 
and  carriers  and  intermediate  handlers. 
The  Secretary  has  delegated  the 
responsibility  for  enforcing  the  AWA  to 
the  U.S.  Department  of  Agriculture's 
(USDA)  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  Regulations 
established  imder  the  AWA  are 
contained  in  9  CFR  parts  1, 2.  and  3. 
Parts  1  and  2  contain  definitions  and 
general  requirements,  and  part  3 
contains  specific  standards  for  the  care 
of  animals.  Subpart  A  of  9  CFR  part  3 
contains  requirements  specifically 
pertaining  to  dogs  and  cats. 

On  July  2, 1996,  we  published  in  the 
Federal  Register  (61  FR  34386-34389. 
Docket  No.  95-078-1)  a  proposal  to 
amend  the  regulations  in  subpart  A  of 
9  CFR  part  3  by  removing  the  option  for 
facilities  to  use  tethering  as  a  means  of 
primary  enclosure  for  dogs  and  revising 
the  temperature  reqiiirements  for 
indoor,  sheltered,  and  mobile  and 
traveling  housing  facilities,  for  primary 
conveyances  used  in  transportation,  and 
for  the  Aniinwl  holding  areas  of  terminal 
facilities  to  require  that  the  ambient 
temperature  must  never  exceed  90  "F 
(32.2  *C)  when  dogs  or  cats  are  present. 
This  proposal  was  base;|d,  in  part,  on  the 
recommendations  and  opinions 
expressed  at  three  public  meetings  our 
agency  hosted  in  1996  to  gather 
information  on  the  regulations  that 


~apply  to  the  care  of  dogs  and  cats  in  the 
commercial  pet  trade.  In  additicm.  our 
eoq>erience  in  AWA  enforoement  led  us 
to  conclude  that  continuous 
oonfinement  of  dogs  by  tethers  is 
inhuman^  and  that  a  maximum 
temperature  restricdon  was  needed  for 
the  care  of  dogs  and  cats  in  certain 
circumstances  because  there  have  been 
incidents  in  whidi  dogs  or  cats  expoeed 
to  extremely  high  temperatures  during 
air  tnvel  died  or  %vere  sarioosly  harmed. 

We  solicited  oomments  conceming 
our  proposal  for  60  days  endii^ 
September  3, 1996.  We  received  54 
comments  by  that  date.  Afker  reviewing 
the  comments,  we  decided  to  publish  a 
final  rule  regarding  tethering  and 
reconsider  the  temperature 
requirements.  Hie  final  rule  regarding 
tethering  (62  FR  43272-43275,  Docket 
No.  95-^78-2)  was  publidied  August 
13, 1997.  Therefore,  this  document 
omcenis  only  the  part  of  the  proposal 
concerning  temperature  requirements 
for  dogs  and  cats. 

Forty-two  of  the  54  comments 
received  on  the  proposed  rule  addressed 
the  proposed  temperature  requirements 
for  dogs  and  cats.  These  comments  were 
from  dog  dealen;  assodatims 
representing  the  pets,  transptwtation, 
aidmal  fiaed.  and  biomedic^  reseerch 
industries;  pharmaceutical  companies: 
humane  organizations;  a  Federal 
government  agency;  a  veterinarian;  and 
other  interesteid  individuals.  A  few  of 
the  comments  generaUy  supported  the 
proposal;  the  maJOTity  genmlly 
opposed  it.  Comments  on  the  proposed 
rule  itself  are  discussed  below; 
comments  cai  the  potential  economic 
efiiects  of  the  proposed  rule  and  on  the 
Initial  Regulatory  FlexibiUty  Analysis 
that  was  included  in  the  proposed  rule 
are  discussed  in  the  secticm  of  this 
document  that  pertains  to  Executive 
Order  12866  and  the  Regulatcny 
Flexibility  Act. 

The  issue  raised  by  the  most  number 
of  commenters  was  that  the  proposal 
appeared  to  be  unfoimded  and  that  any 
proposed  change  to  the  AWA 
temperature  requiremmits  should  be 
based  on  hard  data  supporting  the  need 
for  the  i»oposed  change.  This  concern 
was  expressed  both  by  commenters  who 
were  opposed  and  commentere  who 
were  tmopposed  to  die  proposed  rule. 
Several  commenters  mentioned  the 
need  for  APHIS  to  consider  two  sources 
of  relevant  information:  the 
recommendations  regarding  temperature 
requirements  made  at  the  three  pubUc 
meetings  hosted  by  our  agency  in  1996 
and  from  a  study  commissioned  by  our 
agency  and  the  Fedoal  Aviation 
Administntian  (FAA)  regarding  the 
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climatic  conditions  in  cargo  holds  of 
various  aircraft  commonly  used  to 
transport  animals. 

One  commenter  disagreed  with  the 
suggestion  that  we  had  insufficient  data 
upon  which  to  base  the  proposed  rule. 
Tne  oonunenter  stated  that  Congress  has 
bem  concerned  about  the  safety  of 
animals  being  transported  by  the 
airlines  since  1976  and  that,  at  one  of 
the  APHIS  public  meetings,  several 
humane  organizations  reported 
receiving  frequent  complaints  from  the 
public  regarding  animal  deaths  during 
air  transit.  Conversely,  another 
commenter  stated  that,  while  a  flaw 
participants  at  the  public  meetings 
suggested  that  there  have  been 
numerous  such  incidents  of  animal 
deaths,  no  evidence  was  produced,  and 
many  participants  did  not  agree  with 
these  assertions.  One  commenter 
requested  documented  evidence  of  such 
incidents,  and  we  have  provided 
information  directly  to  the  commenter 
regarding  the  cases  APHIS  has  had 
against  the  major  airlines  in  recent 
years. 

We  are  not  aware  of  any  scientific 
research  that  has  been  done  that  shows 
that  the  health  and  well-being  of  dogs 
and  cats  is  seriously  compromised  at 
temperatures  exceeding  90  "F.  In  feet, 
we  believe  that  such  a  finding  is 
unlikely  because  of  the  varying 
tolerances  dogs  and  cats  have  to 
temperature  extremes  at  difiisrent  ages, 
the  wide  variety  of  dog  breeds  that  have 
been  developed  over  centuries  for 
different  purposes,  including 
acclimation  to  different  climates,  and  a 
host  of  other  variables.  As  stated  in  the 
proposed  rule,  our  belief  that 
temperatures  exceeding  90  "F  can  be 
harmful  to  dogs  and  cats  was  based  on 
our  experience  in  AWA  enforcement 
and  on  the  information  gathered  from 
the  three  public  meetings.  (We  have  not 
received  the  final  report  of  the  study  on 
cargo  holds  commissioned  by  our 
agency  and  the  FAA.)  Despite  a  lack  of 
hard  data  regarding  a  specific  safe 
maximum  temperature,  our  experience 
in  regulating  the  care  of  dogs  and  cats 
and  available  Information  led  us  to 
believe  that  the  current  AWA 
temperature  requirements  were  not 
adequate  to  ensure  the  well-being  of 
dogs  and  cats  in  the  commercial  pet 
trade  and  that  a  maximum  temperature 
limit  was  needed. 

The  majority  of  the  commenters  were 
opposed  to  the  establishment  of  a  90-°F 
limit  for  the  care  of  dogs  and  cats  in 
indoor  and  sheltered  housing  facilities 
and  in  primary  conveyances  used  for 
transportation.  Their  nimierous  reasons 
included  the  following:  That  the 
proposed  90-*F  Umit  would  be 


imnecessarily  restrictive  because 
animals  can  adjust  to  temperature 
changes;  that  there  is  a  lack  of  evidence 
that  exposure  of  healthy  adult  dogs  to 
temperatiues  in  excess  of  90  "^F  for 
limited  periods  of  time  is  inhumane  if 
the  dogs  are  provided  adequate 
ventilation  and  are  shielded  from  the 
Sim;  and  that  the  90-°F  limit  was  too 
high  in  that  it  would  be  insufBcient  for 
safeguarding  the  health  and  Uves  of 
dogs  and  cats  in  the  circumstances 
covered  in  the  proposal.  Two 
commenters  stated  that  the  limit  should 
be  85  "F,  and  one  commenter  thought 
the  limit  should  be  80  °F.  Several 
commenters  stated  that,  by  itself, 
temperature  is  a  poor  indicator  of 
comfort  or  stress  and  that  other  factors, 
such  as  humidity,  airflow,  length  of 
exposure,  and  breed,  hair  coat,  age, 
weight,  health  status,  and  acclimation  of 
the  animal,  need  to  be  considered  in 
evaluating  whether  an  animal  is  being 
exposed  to  significantly  stressful 
conditions. 

A  couple  of  commenters  stated  that 
care  and  treatment  issues  such  as 
appropriate  temperature  levels  cannot 
be  effectively  regulated  by  a  single 
standard  and  should  be  left  up  to 
responsible  veterinary  evaluation  and 
discretion.  A  few  dealers  stated  that  the 
proposed  rufe  was  unnecessary  because 
people  in  the  pet  profession  know  how 
to  care  for  animals  and  have  a  financial 
stake  in  ensiuing  their  well-being. 
Several  commenters  stated  that  the 
current  regulations  pertaining  to 
temperatiire  requirements  are  sufficient 
for  ensuring  the  health  and  well-being 
of  dogs  and  cats,  if  the  regulations  are 
properly  enforced.  One  commenter 
indicated  that  APHIS  should  not  change 
the  regulations  pertaining  to  dog  and  cat 
dealers  and  instead  should  concentrate 
on  enforcing  temperature  requirements 
for  dogs  and  cats  in  transit  by  airlines. 

Several  commenters  took  issue  with 
the  lack  of  flexibility  in  the  proposed 
rule  in  that,  as  written,  temperatures 
must  "never"  rise  above  90  °F  when 
dogs  or  cats  are  present.  The 
commenters  stated  that  a  power  failure 
occiirring  on  a  hot  day  could  cause  the 
temperature  to  rise  above  that  level  even 
in  facilities  with  air  conditioning,  and 
then'^those  facilities  would  be  out  of 
compliance  with  the  proposed 
requirement.  In  addition,  several 
commenters  stated  that  this  lack  of 
flexibility  would  make  it  practically 
impossible  at  certain  times  of  the  year 
in  most  U.S.  airport  cities  for  pets  to  be 
shipped  on  aircraft  because  it  is  not 
feasible  to  assume  that  animals  in  air 
transit  would  "never"  be  exposed  to 
temperatures  exceeding  90  "F.  Many 
commenters  expressed  concern  that  the 


lack  of  flexibility  in  the  proposed  rule 
could  cause  the  airlines  to  establish  an 
embargo  on  shipping  animals.  One 
commenter  suggested  that,  if  an  upper 
temperature  limit  is  to  be  established,  it 
would  be  better  to  give  a  time  limit  for 
the  animals  to  be  exposed  to  that 
temperature  rather  uian  mandate  that 
the  temperature  shall  "never"  exceed 
that  level  when  dogs  or  cats  are  present. 

We  have  carefully  considered  all  of 
these  comments  and  have  decided  that 
many  of  the  concerns  expressed  have 
merit.  We  agree  with  the  commenters 
that  factors  such  as  humidity  and  length 
of  exposing,  and  age,  breed,  health 
status,  and  acclimation  of  the  animal 
must  all  be  considered  in  establishing  a 
safe  temperature  range  for  a  particular 
animal.  Moreover,  we  agree  that  a 
prohibition  on  allowing  dogs  and  cats  in 
the  circimistances  covered  by  the 
proposal  to  be  exposed  to  temperatures 
exceeding  90  "P  for  even  a  minimal 
amoimt  of  time  imder  extenuating 
dnnunstances  is  neither  feasible  nor 
necessary;  while  many  dogs  or  cats  in 
the  circumstances  covered  by  the 
proposal  might  suffer  at  temperatures 
exceeding  90  "P  for  an  extended  period 
of  time,  few  dogs  or  cats  would  not  be 
able  to  withstand  such  temperatures  for 
a  Umited  period. 

We  have  decided  that  setting  a 
maximum  temperature  limit — ^whether 
it  be  90  °F  or  any  other  temperatiire — 
for  the  care  of  dogs  and  cats  in  the 
circumstances  described  in  the 
proposed  rule  would  not  achieve  oiu* 
goals  for  establishing  a  sound 
temperatvue  policy  for  these  animals 
and  would  plaGB  an  imnecessary  burden 
on  the  regulated  industry.  Moreover, 
establishing  a  single  maximum 
temperatvue  that  could  be  used  to 
ensiu«  the  health  and  well-being  of  all 
dogs  and  cats  covered  by  the  AWA  in 
indoor,  sheltered,  and  mobile  or 
traveling  housing  facilities,  in  primary 
conveyances  used  for  transportation, 
and  in  the  animal  holding  areas  of 
terminal  facilities,  and  still  be  realistic 
for  the  industry  to  achieve,  would  be 
very  difficult  because  too  many 
variables  are  involved. 

Instead,  after  carefully  reviewing  the 
comments  received  and  further 
analyzing  the  current  temperature 
requirements  for  dogs  and  cats  in  9  CFR 
parts  2  and  3,  we  have  decided  that  we 
basically  agree  with  the  commenters 
who  stated  that  the  current  regulations 
are  sufficient  to  protect  the  health  and 
well-being  of  dogs  and  cats  in  the 
commercial  pet  trade.  The  incidents 
mentioned  in  the  proposed  rule  in 
which  animals  died  or  were  seriously 
harmed  after  having  been  exposed  to 
extremely  high  temperatiues  during  air 
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travel  were  the  result  of  human  error — 
not  a  lack  of  adequate  governing 
regulations.  All  such  cases  of  animal 
neglect  have  been  suocessfuUy 
prosecuted  based  on  the  current 
regulations.  Howevn,  we  agree  with 
opinions  expressed  at  the  public 
meetings  on  the  care  of  dews  and  cats  in 
the  commercial  pet  trade  that  the 
regulations  pertaining  to  temperature 
requirements  could  and  should  be 
clarified  and  improved. 

The  cuirmt  regulations  for  the  care  of 
dogs  and  cats  in  indoor,  shehered,  and 
md)ile  or  traveling  housing  iacihties,  in 
primary  conveyances  used  for 
transportation,  and  in  the  animal 
holding  areas  of  terminal  faciUties  state 
that,  among  other  things,  the  ambient 
temperature  must  not  fall  oelow  45  °F 
or  rise  above  85  *F  for  more  than  4 
consecutive  hours  when  dogs  or  cats  are 
present  (9  CFR  3.2(a),  3.3(a),  3.5(a),  and 
3.15(e)).  (For  primary  conveyances  used 
for  transportation,  this  reqiurement 
applies  only  during  sxuface 
transportation.)  The  current  regulations 
regarding  the  handling  of  dogs  or  cats  to 
or  from  a  primary  conveyance  or  a 
terminal  fedfity  state  that,  among  other 
things,  the  dogs  or  cats  must  not  be 
exposed  to  an  ambient  temperature 
above  85  'F  (29.5  'C)  for  a  period  of 
more  than  45  minutes.  We  are 
concerned  that  some  regulated  parties 
have  assumed  that  compliance  with 
these  temperature  requirements  is  all 
that  is  required  to  ensure  compliance 
with  the  AWA  temperature 
requirem«its  for  dogs  and  cats  in  the 
circumstances  just  described.  However. 
9  CFR  parts  2  and  3  include  several 
other  temperatiue  and  handling 
requirements  that  are  also  applicable  to 
these  animals. 

Additional  temperatiue  requirements 
in  9  CFR  parts  2  and  3  pertaining  to 
dogs  and  cats  in  the  drcxunstances 
covered  by  the  proposed  rule  state  that 
"dogs  and  cats  must  be  sufficiently 
heated  and  cooled  when  necessary  to 
protect  (them]  from  temperatiue 
extremes  and  to  provide  for  their  health 
and  well-being"  (§§  3.2(a),  3.3(a),  and 
3.5(a)),  "[djiuing  air  transportation,  dogs 
and  cats  must  be  held  in  cargo  areas  that 
are  heated  or  cooled  as  necessary  to 
maintain  an  ambient  temperatura  that 
ensures  the  health  and  well-being  of  the 
dogs  and  cats"  (§  3.15(d)),  "(djuring 
surface  transportation,  auxiliary 
ventilation,  such  as  fans,  blowere  or  air 
conditioning,  must  be  used  in  any 
animal  cargo  space  containing  live  dogs 
or  cats  when  the  ambient  temperature 
within  the  animal  cargo  sp>ace  reaches 
85  "F  (29.5  'O"  (§  3.15(e)),  and 
"handling  of  all  animals  shall  be  done 
.  .  .  in  a  manner  that  does  not  cause 


trauma,  overheating,  excessive  cooling, 
behavioral  stress,  physical  hann,  or 
unnecessary  discomfort"  (§§2.38(0(1) 
and  2.131(a)(1)). 

The  regulations  that  state  that  the 
ambient  temperature  must  never  rise 
above  85  *F  for  more  than  4  consecutive 
houra  (commonly  refsned  to  as  the  "4- 
hoiu*  rule"),  or  more  than  45  minutes  in 
the  case  of  dogs  or  cats  being 
transported  to  or  from  a  primary 
conveyance  or  terminal  fodUty,  do  not 
override  these  additional  temperatiue 
requirements.  Consequently,  a  person 
responsible  for  the  care  of  an  animal 
that  died  from  exposure  to  high 
temperatures  might  have  been  in 
compliance  with  the  "4-hour  rule"  but 
would  have  been  in  violation  of  the 
other  temperature  and  handling 
requirements  in  9  CFR  parts  2  and  3  by 
not  ensuring  that  the  animals  were 
cooled  as  necessary  to  provide  for  their 
well-being.  In  other  words,  the  AWA 
regulations  require  that  an  individual 
responsible  for  a  dog  or  cat's  care  must 
take  measures  to  ensure  the  animal's 
well-being  regardless  of  whether  the 
temperature  is  85  "F  or  some 
tempwature  in  excess  of  85  "F.  While 
some  dogs  and  cats  can  easily  withstand 
temperatures  exceeding  85  "F  for 
relatively  long  periods  of  time,  other 
dogs  and  cats  could  be  in  danger  at  such 
temperatures  for  a  relatively  short 
period,  especially  with  high  humidity 
levels.  Therefore,  in  this  final  rule,  we 
are  darifying  that  the  "4-hour  rule" 
does  not  preclude  the  need  to  comply 
with  the  other  temperature  and 
handling  requirements  in  9  CFR  parts  2 
and  3.  We  are  adding  to  §§  3.2(a),  3.3(a), 
3.5(a),  3.15(e),  3.18(d),  and  3.19(a)(1) 
and  (3)  the  following  sentence:  "The 
preceding  requirements  are  in  addition 
to,  not  in  place  of,  all  other 
requirements  pertaining  to  climatic 
conditicHis  in  parts  2  and  3  of  this 
chapter." 

In  addition,  because  we  agree  with  the 
many  commenters  who  stated  that 
humidity  is  an  important  factor  in 
determining  an  animal's  ability  to 
withstand  heat,  we  are  also  adding  a 
new  regulation  regarding  humidity 
levels  that  will  apply  to  all  anim^tls 
covered  by  the  AWA  and  making  some 
minor  changes  to  part  3  regarding 
hiunidity  as  it  afiiscts  dogs  and  cats  in 
the  commerdal  pet  trade.  It  is  generally 
recognized  that  high  temperatures  with 
low  humidity  are  less  dangerous  and 
more  comfortable  for  humans  and 
animals  than  high  temperatures  and 
high  humidity.  As  stated  above, 
individual  animals  can  withstand  high 
temperatures  or  high  temperatures 
combined  with  high  humidity  for 
different  lengths  of  time.  Therefore,  we 


are  adding  to  the  hAnHiing  regulaticHis 
in  §  2.131  new  requirements  that  pertain 
to  climatic  conditions.  The  new 
regulations  spedfy  that,  when  climatic 
conditions,  such  as  extreme 
temperatures  and  humidity  levels, 
present  a  threat  to  an  animal's  health  or 
well-being,  appropriate  measures  must 
be  taken  to  aUeviate  the  impact  of  those 
conditions.  Mcneover,  at  no  time  may  an 
animal  be  exposed  to  a  combination  of 
temperature,  humidity,  and  time  that 
would  present  a  threat  to  the  animal's 
health  and  well-being,  taking  into 
consideration  such  factors  as  the 
animal's  health  status,  age,  breed,  and 
temperature  acclimation. 

We  believe  these  changes  to  the 
regulations  are  more  realistic  for  the 
conunodal  pet  and  transportation 
industries  to  achieve  than  the  proposed 
90-'F  limit  and  actually  better  convey 
our  goals  for  a  sound  temperature  policy 
for  dogs,  cats,  and  other  aninmly 
covered  by  the  AWA. 

Other  Conunents  on  the  Proposed  Rule 

Several  commenters  stated  that 
applying  the  proposed  requirement  to 
indoor  and  sheltered  primary  enclosures 
but  not  to  outdoor  primary  endosures  is 
contradidory  and  discriminatory.  One 
commenter  agreed  that  the  proposed 
temperature  requirement  should  not 
apply  to  outdoor  fadlities  but  stated 
that  the  prop>osed  rule  should  also  not 
apply  to  animals  in  sheltered  fadlities 
with  unobstruded  access  to  an  outdoor 
run.  A  couple  of  commenters  expressed 
concern  that  the  proposal  implied  that 
the  USDA  endorses  outdoor  radlities  for 
dogs  and  cats  over  indoor  facilities 
because  one  of  the  alternatives  listed  in 
the  proposal  for  dog  and  cat  dealers  to 
gain  compliance  with  the  pro{>osed 
requirement  was  for  them  to  establish 
outdoor  shelters. 

We  did  not  mean  to  imply  that  we 
believe  outdoor  primary  fadlities  for 
dogs  and  cats  are  preferable  to  indoor 
facilities.  In  regard  to  preventing  stress 
from  high  temperatures,  we  continue  to 
believe  that  outdoor  shelters  and  runs 
provide  dogs  and  cats  with  access  to 
fresh  air,  air  movement  (breezes  and 
winds),  shade  (required  by  the 
regulations),  and  other  climatic  and 
environmental  fadors  that  help  to 
alleviate  stress  from  high  temperatures. 
Therefore,  we  believe  that  temperatures 
in  excess  of  85  'F  are  more  comfortable 
outdoors  than  indoors,  if  auxiliary 
ventilation  is  not  provided  indo(KS.  We 
do  not  recommend  the  use  of  outdoor 
fadlities  over  indoor  fadlities  for  dogs 
and  cats. 

Two  commenters  said  that  USDA 
should  expand  the  proposed  rule  to  deal 
with  minimum  temperatures  as  well  as 
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maxiinuin  temperatures  and  should 
disallow  animals  in  the  circumstances 
covwed  by  the  proposed  rule  to  ever  be 
exposed  to  temperatiu^s  below  50  T. 
One  commenter  further  stated  that 
infant  animals  in  the  circumstances 
covered  by  the  proposed  rule  should 
never  be  subjected  to  temperatures  less 
than  63  «F. 

The  current  temjMrature  requirmnents 
that  apply  to  indoor  housing  facilities 
state,  among  other  things,  that  "(w]hen 
dogs  or  cats  are  present,  the  ambient 
temperatiue  in  the  facility  must  not  fall 
below  50  *F  (10  "Q  for  dogs  and  cats  not 
acclimated  to  lower  temperatures,  for 
those  breeds  that  cannot  tolerate  lower 
temperatures  without  stress  or 
discomfort  (such  as  short-haired 
breeds),  and  for  sick,  aged,  yoimg,  or 
infirm  dogs  and  cats,  except  as 
approved  Dy  the  attending  veterinarian. 
£^  bedding,  soUd  resting  boards,  or 
other  methods  of  conserving  body  heat 
must  be  provided  when  temperatures 
are  below  50  "F  (10  °C).  The  ambient 
tempwature  must  not  fall  below  45  °F 
(7.2  'C)  for  more  than  4  consecutive 
hours  when  dogs  or  cats  are  present 
•  *  •."(§  3.2(a)).  These  temperature 
requirements  are  the  same  as  those  for 
sheltered  and  mobile  or  traveling 
hoiising  facilities.  The  temperature 
requirements  for  primary  conveyances 
and  terminal  facilities  state,  among 
other  things,  that  the  ambient 
temponture  may  not  fall  below  45  °F 
(7.2  *C)  for  a  period  of  more  than  4 
hours  when  dogs  or  cats  are  present. 
The  temperature  requirements  regarding 
transp<»rtlng  dogs  or  cats  to  or  from 
terminal  fadlities  and  primary 
conveyances  state,  among  other  things, 
that  the  ambient  temperatiue  must  not 
Call  below  45  "F  (7.2  *>C)  for  a  period  of 
more  than  45  minutes,  unless  the 
animal  is  accompanied  by  a  certificate 
of  acclimation  to  lower  temperatiues  as 
provided  in  §  3.13(e). 

The  sentence  described  previously 
that  is  being  added  through  this  final 
rule  to  sevwal  sections  in  9  CFR  part  3 
to  clarify  that  the  "4-hour  rule"  does  not 
preempt  the  other  temperature  and 
handling  requirements  also  pertains  to 
minimum  temperatures.  We  believe  that 
the  current  temperature  requirements 
regarding  specific  minimiiinn 
temperature  levels,  in  conjunction  with 
the  current  AWA  regulations  that 
pertain  to  temperattue  in  general  and 
the  changes  rmulting  from  this  final 
rule,  are  sufficient  to  protect  dogs  and 
cats  in  the  circumstances  covered  by  the 
proposal  from  adverse  exposure  to  cold 
temperatures. 

One  coomienter  questioned  whether 
there  is  evidence  that  airlines  routinely 
have  monitored  or  will  monitor  the 


temperatures  in  cargo  holds  and  how 
APHIS  would  monitor  the  temperature 
of  cargo  holds  during  flight.  Another 
commenter  stated  that  airlines  should 
be  required  to  ascertain  current 
temperatures  at  all  transfer  points  and 
destinations  for  animals  being 
transported  and  not  permit  shipment  if 
the  temperatures  are  outside  the 
requirements. 

For  the  airlines  or  any  other  regulated 
entity  to  ensiire  compliance  with  the 
AWA  temperature  requirements  for  dogs 
and  cats,  monitoring  the  animals  they 
are  transporting  is  more  important  than 
taking  temperature  readings.  As  such, 
the  current  requirements  pertaining  to 
air  transportation  of  dogs  and  cats  state, 
among  other  things,  that  "[djuring  air 
transportation  of  dogs  or  cats,  it  is  the 
responsibility  of  the  carrier  to  observe 
the  dogs  or  cats  as  frequently  as 
circumstances  allow,  but  not  less  than 
once  every  4  hours  if  the  animal  cargo 
area  is  accessible  during  flight.  If  the 
animal  cargo  area  is  not  accessible 
dining  fli^t,  the  carrier  must  observe 
the  dogs  or  cats  whenever  they  are 
loaded  and  imloaded  and  whenever  the 
animal  cargo  space  is  otherwise 
accessible  to  make  siu«  they  have 
sufficient  air  for  normal  breathing,  that 
the  animal  cargo  area  meets  the  heating 
and  cooling  requirements  of  §  3.15(d), 
and  that  all  other  applicable  standards 
of  this  subpart  are  being  complied  with 
•  *  *."  (9  CFR  3.17(b)). 

We  believe  that  these  current 
requirements,  in  conjunction  with  the 
AWA  regulations  discussed  previously 
that  pertain  to  temperature  in  general,  as 
well  as  the  new  requirement  being 
added  to  9  CFR  part  2  through  this  final 
rule,  are  sufficient  to  ensure  the  health 
and  well-being  of  ftnimals  during  air 
transport.  In  regard  to  requiring  the 
airlines  to  ascertain  temperatures  at 
transfer  points  and  refusing  to  transport 
animals  if  the  temperatiu«s  are  outside 
the  appropriate  range,  the  airlines  can 
and  do  refuse  to  ship  animals  if  there  is 
any  question  as  to  whether  an 
individual  animal  could  be  transported 
safely.  However,  we  do  not  agree  that 
obtaining  temperatures  at  transfer  points 
prior  to  departure  is  necessary.  The 
outside  temperature  at  an  airport  is 
irrelevant  if  efforts  are  made  to  keep  the 
animals  sufficiently  heated  or  cooled  to 
ensure  their  well-being  while  in  the 
cargo  hold  of  the  airplane  on  the  tarmac 
and  while  the  animals  are  being 
transported  to  or  from  the  airplane  or 
terminal  facility. 

One  commenter  stated  in  regard  to 
§  3.15(d)  that,  "if  it  is  reqxiired  that  the 
passenger  cabin  of  an  airplane  be 
pressiuized  at  8,000  feet  and  less,  then 
the  cargo  hold  in  which  animals  are 


transported  most  also  be  pressurized." 
We  have  made  no  change  in  response  to 
this  comment  because  aircraft  cargo 
holds  that  contain  animals  are 
pressurized  the  same  as  passenger 
cabins. 

One  commenter  suggested  that  the 
proposed  rule  could  benefit  from  a 
definition  of  the  term  "terminal 
facilities"  in  9  CFR,  part  1.  We  believe 
that  this  term  is  self-explanatory,  and, 
consequently,  have  made  no  change  to 
the  regulations  in  response  to  this 
comment. 

One  commenter  stated  that  USDA 
should  mandate  that  airlines  (1)  advise 
passengers  who  have  lost  an  animal  on 
a  flight  that  they  should  file  a  complaint 
with  USDA,  and  (2)  advise  USDA 
themselves  of  such  incidents.  The 
commenter  maintained  that  the  data 
obtained  fit)m  such  reporting  would 
better  enable  USDA  to  learn  precisely 
which  aircraft  and  which  cargo  holds 
present  the  greatest  risks  to  animals. 
Another  commenter  further  stated  that 
carriers  and  intermediate  handlers 
should  be  required  to  notify  APHIS 
within  24  hours  of  the  dea^  of  an 
animal  being  transported  and  should  be 
required  to  maintain  an  annual  report 
on  the  transportation  of  companion 
animals  to  include  (1)  the  total  nimiber 
of  animals  shipped,  and  (2)  the  total 
number  of  injiuies,  fatalities,  and  losses. 
The  commenter  had^dditional 
recommendations  regarding  establishing 
requirements  under  die  AWA  intended 
to  ensure  the  safety  of  animals  in  air 
transit. 

We  believe  that  the  statistics  the 
commenters  recommended  we  obtain 
could  be  informative  but  question  the 
true  value  of  having  such  data. 
Specifically,  we  question  whether 
having  it  would  necessarily  improve  our 
enforcement  (tf  the  AWA  and  whether 
any  benefit  gained  fitnn  such  data 
would  be  worth  the  paperworii  burden 
that  wo\ild  be  placed  on  the  regulated 
industry  and  the  information  collection 
burden  that  would  be  placed  upon  our 
agency.  However,  we  are  considering 
these  suggestions  as  well  as  the  other 
recommendations  made  by  the 
commenter  pertaining  to  air  transport  of 
animals.  In  addition,  we  are  engaged  in 
a  public  information  campaign 
regarding  the  APHIS  Animal  Care 
program,  and  one  of  the  areas  of 
emphasis  is  USDA's  role  in  regulating 
the  air  transport  of  animals.  We  have 
developed  a  brochure,  "Traveling  With 
Yoiu  Pet,"  that  is  being  distributed  to, 
among  others,  travel  agencies, 
veterinarians,  and  any  member  of  the 
pubUc  who  requests  it.  Animal  Care  has 
also  established  a  home  page  on  the 
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World  Wide  Web  that  includes 
infonnation  on  safe  pet  travel. 

A  few  commenters  indicated  that  we 
should  extend  the  proposed  regulation 
to  cover  dogs  and  cats  housed  by 
humane  societies,  pounds,  and 
individual  pet  owners.  While  we  agree 
that  all  dogs  and  cats  should  be  treated 
in  a  humane  maimer,  the  AWA  does  not 
authorize  us  to  promiilgate  standards  for 
the  care  of  animals  by  humane  societies, 
pounds,  or  individual  pet  owners, 
unless  diey  are  acting  as  dealers  or 
exhibitors. 

Two  commenters  made  comments 
and  reccnnmendations  regarding  AWA 
enforcement,  the  AWA  regulations 
pertaining  to  veterinary  care  provided  to 
regulated  animals,  and  the  breeding 
frequency  for  female  animals  in  the 
commercial  pet  trade.  Although  these 
comments  are  outside  the  scope  of  the 
proposed  regulation,  we  are  taking  them 
into  consideration.  If  we  decide  to  make 
any  changes  to  the  AWA  regulations  in 
response  to  these  comments,  we  will 
publish  a  proposed  rule  in  the  Federal 
Rndster. 

One  commenter  expressed  concerns 
about  the  format  of  the  three  pubHc 
meetings  APHIS  held  in  1996  to  gather 
information  on  the  regulations 
pmrtaining  to  the  care  of  dogs  and  cats 
in  the  commercial  pet  trade. 
Specifically,  the  commenter  stated,  "If 
APHIS  is  going  to  use  the  woik^op 
format  to  justify  specific  rulemaking, 
rather  than  merely  as  a  mechanism  for 
gatherfing]  opinions,  it  must  develop  a 
mechanism  to  assure  that  reasonable 
standards  of  accountabiUty  are  imposed 
on  workshop  participants,  so  that 
woricshop  input  can  be  properly 
evaluated  and  not  be  overly  influenced 
by  aggressive  and  excessively  vocal 
interest  groups."  The  commenter  was 
particularly  concerned  that  participants 
who  claimed  there  have  beoi  numerous 
incidents  of  injury  and  death  of  dogs 
and  cats  during  air  transport  did  not 
produce  supporting  evidence,  "and  it 
was  clear  that  the  majority  of 
participants  in  the  air  transport  session 
did  not  concur  with  these  allegations." 

Our  agency  held  the  three  pubUc 
meetings  in  1996  to  gather  information 
from  interested  and  affected  parties.  We 
beheve  the  workshop  format  was  useful 
for  eliciting  information.  We  have 
considered  and  continue  to  consider  the 
wide  range  of  opinions  expressed  at 
those  meetings,  and  further  rulemaking 
may  resuh.  We  did  not  use  the  input 
obtained  from  the  public  meetings  to 
"jiistify"  our  proposed  rule;  as  stated 
previously,  the  proposed  rule  was  based 
on  information  gathered  at  the  meetings 
as  well  as  on  our  own  experience  in 
AWA  enforcement. 


Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
d.ocument,  we  are  adopting  the 
provisions  disciissed  in  this  document 
as  a  final  rule. 

Executive  Order  12866  and  Resolatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget 

This  document  makes  final  part  of  a 
proposed  rule  pubUshed  in  the  Federal 
Re^ster  on  July  2, 1996  (61  FR  34386- 
34389,  Docket  No.  95-078-1).  The 
proposed  rule  woiild  have  amended  the 
regulations  imder  the  Animal  Welfare 
Act  by  removing  the  option  for  facilities 
to  use  tethering  as  a  means  of  primary 
enclosiire  for  dogs  and  revising  the 
temperatiue  requirements  for  indoor, 
sheltered,  and  mobile  and  traveling 
housing  fedlities,  for  primary 
conveyances  used  in  transportation,  and 
for  the  animal  holding  areas  of  terminal 
facilities  to  require  that  the  ambient 
temperature  must  never  exceed  90  T 
(32.2  X)  vihen  dogs  or  cats  are  present. 
As  part  of  the  proposed  rule  document, 
we  performed  an  Initial  Regulatory 
FlexibiUty  Analyas  in  which  we  invited 
comments  concerning  potential 
economic  effects  of  the  proposed  rule. 

This  document  pertains  only  to  the 
part  of  the  proposed  rule  concerning  the 
temperatiire  requirements.  We  received 
several  comments  from  membera  of  the 
potentially  affected  industries 
concerning  the  likely  economic  effects 
of  the  proposed  temperature 
requirements  and  one  comment  from 
the  U.S.  Small  Business  Administration 
(SBA)  that  stated  the  Initial  Regulatory 
Flexibility  Analysis  fell  short  of  what  is 
required  by  the  Regulatory  Flexibility 
Act.  The  SBA  further  stated  that  APHIS 
shoidd  better  indicate  the  scope  of  the 
problem  before  issuing  a  final  rule  and 
consider  other  alternatives  than  just  the 
rule  as  proposed  or  no  change  to  the 
reeulations. 

m  fiscal  year  1995, 10,108  fedlities 
were  licensed  or  registered  under  the 
AWA.  Of  that  number,  4,325  were 
licensed  dealers,  2,304  were  Ucensed 
exhibitOTS,  and  3,479  were  registrants. 
The  dealera  are  subdivided  into  two 
classes.  Class  A  dealers  (3,056)  breed 
animals,  and  Class  B  dealers  (1,269) 
serve  as  animal  brokers.  The  registrants 
comprise  research  facilities  (2,688), 
carriers  and  intermediate  handlers 
(756),  and  exhibitore  (35). 

It  is  not  known  how  many  of  the 
licensees  and  registrants  are  considered 
small  entities  under  SBA  standards, 


since  information  as  to  their  size  (in 
terms  of  gross  receipts  or  number  of 
employees)  is  not  available.  However,  it 
is  reasonable  to  assume  that  most  are 
small,  based  on  composite  data  for 
providere  of  the  same  and  similar 
services  in  the  United  States.  In  1992, 
the  per-firm  average  gross  receipts  for 
all  6,804  firms  in  SIC  0752  (which 
includes  breedera)  was  $115,290,  well 
below  the  SBA's  small-entity  threshold 
of  $5.0  million.  Similariy,  the  1992  per- 
establishment  average  employment  for 
all  3.826  U.S.  establishments  in  SIC 
8731  (which  includes  researdi  fedlities) 
was  29.  well  below  the  SBA's  small- 
entity  threshold  of  500  employees. 

Animal  dealera  commented  on  both 
the  potential  direct  and  indirect 
economic  effects  of  the  proposed  rule  on 
their  businesses.  Several  commenten 
stated  that  the  estimated  cost  of 
compliance  in  the  Initial  Regulatory 
FleodlnUty  Analysis  was  too  low  and 
that  implementing  the  proposal  would 
be  much  more  burdensome  and  costly 
than  the  analysis  showed.  Two  research 
firms  commented  that,  in  most  parts  of 
the  United  States,  air  conditioning  is  the 
only  means  of  ens\uing  that  the 
temperatiue  in  an  endosed  building 
never  rises  above  90  "F.  One  finn  then 
estimated  that  installation  of  air 
conditioning  at  the  firm's  research 
fadlity  would  cost  $350,000,  additional 
annual  utiUty  costs  would  be  $37,340, 
and  an  additional  $400,000  would  be 
required  for  a  generator  to  prevent 
cessation  of  air  conditioning  during  a 
power  outage.  The  other  research  firm 
stated  that  the  cost  of  irmtwlling  and 
operating  air  conditioning  "would 
jeopardize  our  abihty  to  operate 
profitably  and  may  resiilt  in  a 
substantial  increase  in  cost  to  our 
pharmaceutical  clients."  One  dealer 
indicated  that  the  estimated  cost  for 
additional  electridty  needed  for  air 
conditioning  was  too  low,  and  another 
dealer  questioned  whether  the  cost  of  a 
standby  generating  system  is  within  an 
afford^le  price  range  for  a  small 
kennel. 

Some  animal  dealers  expressed 
concern  \hkx  the  airlines  might  stop 
transporting  animals  instead  of  trying  to 
comply  with  additional  USDA  animal 
care  and  handling  requirements.  The 
commentera  were  espedally  concerned 
that  many  small  dealera  cannot  afford 
the  costs  of  transporting  their  animiiU 
by  surfece  transportation.  They  further 
stated  that,  if  the  airlines  end  air 
transport  of  animals,  then  small  dealera 
would  be  put  out  of  business  and  the 
wholesale  pet  industry  would  either 
become  obsolete  or  the  domain  of  a  few 
large  dealera.  One  commenter  stated 
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that  small  dealers  provide  diversity  in 
the  commercial  pet  business. 

A  commenter  representing  the  airline 
industry  expressed  similar  concerns. 
The  conunenter  stated  that,  if  the 
proposed  rule  was  finalized,  it  would 
"have  a  destructive  and  costly  effect  on 
individual  pet  owners,  owners  of 
assistance  dogs,  the  pet  trade,  breeders 
of  dogs  and  cats,  and  the  dog  and  cat 
show  competition  industry"  because 
"airlines  simply  will  not  be  able  to  carry 
pet  animals  from  a  large  number  of 
airport  cities  for  large  portions  of  each 
year." 

We  recognize  and  agree  with  many  of 
the  concerns  just  described.  However, 
we  believe  that  all  of  these  concerns  are 
relevant  to  the  proposed  rule  only.  The 
final  riile  should  not  cause  economic 
hardship  for  the  regulated  industries 
because  it  serves  to  clarify  the  cxurent 
regulations  and  adds  no  new 
requirements  that  would  add  a  financial 
burden.  The  final  rule  clarifies  that  the 
standards  in  subpart  A  of  9  CFR  part  3 
that  state  that  the  ambient  temperatiue 
must  not  fall  below  45  "F  or  rise  above 
85  *F  for  more  than  4  consecutive  hours 
when  dogs  or  cats  are  present  do  not 
override  the  other  requirements 
pertaining  to  climatic  conditions  and 
handling  in  9  CFR  parts  2  and  3.  In 
addition,  the  final  rule  adds  a  new 
requirement  to  9  CFR  part  2  that  applies 
to  climatic  conditions  for  all  animals 
covered  by  the  AWA.  Under  the  new 
rule,  when  climatic  conditions,  such  as 
extreme  temperatiu«s  and  humidity 
levels,  present  a  threat  to  an  animal's 
health  or  well-being,  appropriate 
measures  must  be  taken  to  alleviate  the 
impact  of  those  conditions.  Moreover,  at 
no  time  may  an  animal  be  exposed  to  a 
combination  of  temperatiire,  humidity, 
and  time  that  would  present  a  threat  to 
the  animal's  health  and  well-being, 
taking  into  consideration  such  factors  as 
the  animal's  health  statiis,  age,  breed, 
and  temperature  acclimation.  Because 
the  AWA  regulations  have  always 
required  regulated  parties  to  take 
appropriate  measures  to  ensure  the 
health  and  well-being  of  their  animals, 
these  requirements  basically  serve  to 
clarify  existing  requirements. 

hi  regard  to  the  comment  letter  from 
the  SBA,  APHIS  Animal  Care  officials 
agreed  that  more  specific  information 
was  needed  regarding  the  scope  of  the 
problem,  so  APHIS  headquarters 
surveyed  the  Animal  Care  field  staff  on 
the  issue  of  temperatiue  requirements 
for  dogs  and  cats.  The  respondents 
included  38  animal  care  inspectors  and 
1  supervisory  animal  care  specialist. 
The  survey  responses  indicate  that,  in 
the  facilities  inspected  by  the 
respondents  in  the  past  5  years,  2,516 


dogs  and  cats  have  been  severely 
affected,  and  108  dogs  and  cats  have 
died,  as  the  result  of  exposure  to 
excessive  temperatures.  In  regard  to  the 
SBA's  comment  that  other  viable 
alternatives  than  just  the  rule  as 
proposed  or  no  change  to  the 
regulations  need  to  be  considered, 
APHIS  is  taking  an  entirely  different 
approach  to  the  proposal  in  the  final 
rule. 

There  are  no  reporting  or 
recordkeeping  requirements  associated 
with  this  rule. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  I>omestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Pai>erwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 


being,  appropriate  measures  must  be 
taken  to  alleviate  the  impact  of  those 
conditions.  An  animal  may  never  be 
subjected  to  any  combination  of 
temperature,  humidity',  and  time  that  is 
detrimental  to  the  animal's  health  or 
well-being,  taking  into  consideration 
such  factors  as  the  animal's  age,  species, 
breed,  overall  health  status,  and 
acclimation. 


List  of  Subjects 

9  CFR  Part  2 

Animal  welfare.  Pets,  Reporting  and 
recordkeeping  requirements.  Research. 

9  CFR  Fart  3 

Animal  welfare.  Marine  mammals. 
Pets,  Reporting  and  recordkeeping 
requirements.  Research,  Transportation. 

Accordingly,  9  CFR  parts  2  and  3  are 
amended  as  follows: 

PART  2— REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.2(g). 

2.  In  §  2.131,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

S  2.1 31    Handling  of  animals. 

•        •        •        •        * 

(d)  When  climatic  conditions  present 
a  threat  to  an  animal's  health  or  well- 


PART  3— STANDARDS 

3.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  2131-2159;  7  CFR  2.22, 
2.80,  and  371.2(d]. 

4.  In  §  3.2,  paragraph  (a)  is  amended 
as  follows: 

a.  In  the  first  sentence,  by  adding  the 
words  "or  humidity"  after  the  word 
"temperature". 

b.  At  the  end  of  the  paragraph,  by 
adding  a  new  sentence  to  iead  as  set 
forth  below. 

53.2  Indoor  housing  facilities. 

(a)  *  *  *  The  preceding  requirements 
are  in  addition  to,  not  in  place  of,  all 
other  requirements  pertaining  to 
climatic  conditions  in  parts  7  and  3  of 
this  chapter. 

*  *        •        •        * 

5.  In  §  3.3,  paragraph  (a)  is  amended 
as  follows: 

a.  In  the  first  sentence,  by  adding  the 
words  "or  hunudity"  after  the  word 
"temperature". 

b.  At  the  end  of  the  paragraph,  by 
adding  a  new  sentence  to  read  as  set 
forth  below.     I 

53.3  Shettsred  housing tteNlties. 

(a)  *  *  *  The  preceding  requirements 
are  in  addition  to,  not  in  place  of,  all 
other  requirements  pertaining  to 
climatic  conditions  in  parts  2  and  3  of 
this  chapter.     I 

*  •        *     I  •        • 

6.  In  §  3.5,  paragraph  (a)  is  amended 
as  follows: 

a.  In  the  first  sentence,  by  adding  the 
words  "or  humidity"  after  the  word 
"temperatiue". 

b.  At  the  end  of  the  paragraph,  by 
adding  a  new  sentence  to  read  as  set 
forth  below.  . 

§3.5    Mobile  or  traveling  housing  facilities, 
(a)  *  *  *  The  preceding  requirements 
are  in  addition  to,  not  in  place  of,  all 
other  reqiurements  pertaining  to 
climatic  conditions  in  parts  2  and  3  of 
this  chapter. 

*  •        *      '  *        • 

7.  Section  3.15  is  amended  as  follows: 
a.  In  paragraph  (d),  the  first  sentence, 

by  adding  the  words  "and  hiunidity" 
after  the  word  "temperatiue". 
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b.  In  paragraph  (e),  at  the  end  of  the 
paragraph  by  adding  a  new  sentence  to 
read  as  set  forth  below. 

f3.15   Primary  convsyances  (motor 
wahicle,  rail,  air,  and  marine). 

*  •        *        «        • 

(e)  *  *  •  The  preceding  requirements 
are  in  addition  to,  not  in  place  of,  all 
other  requirements  pertaining  to 
climatic  conditions  in  parts  2  and  3  of 
this  chapter. 

*  *        *        »        • 

6.  In  §  3.18,  paragraph  (d)  is  amended 
by  adding  at  the  end  of  the  paragraph  a 
new  sentence  to  read  as  follows: 

S3.ie   Terminal  fadHtlas. 

*  *        •        *        • 

(d)  *  *  *  The  preceding  requirements 
are  in  addition  to,  not  in  place  of,  all 
other  requirements  pertaining  to 
climatic  conditions  in  parts  2  and  3  of 
this  chapter. 

*  *        *        »        • 

7.  In  §  3.19,  paragraphs  (a)(1)  and  (3) 
are  amended  by  adding  at  the  end  of 
both  paragraphs  a  new  sentence  to  read 
as  follows: 

13.19    Handling. 

(a)  •  •  • 

(1)  *  *  *  The  preceding  requirements 
are  in  addition  to,  not  in  place  of,  all 
other  requirements  pertaining  to 
climatic  conditions  in  parts  2  and  3  of 
this  chapter. 

(3)  *  *  *  The  preceding  requirements 
are  in  addition  to,  not  in  place  of,  all 
other  requirements  pertaining  to 
climatic  conditions  in  parts  2  and  3  of 
this  chapter. 

*  *        •        •        * 

Done  in  Washington,  DC,  this  26th  day  of 
February  1998. 

Teny  L.  Medley, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  98-5538  Filed  3-3-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  600 

48  CFR  Parts  915, 927. 952,  and  070 
RIN  1M1-AB33 

Assistance  Regulations;  Acquisition 
Regulations;  Revisions  to  Rights  in 
Data  Regulaflons 

agency:  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  The  E)epartment  of  Energy 
(DOE)  is  amending  its  Financial 


Assistance  and  Acquisition  Regulations 
to  effect  changes  to  its  rights  in 
technical  data  regulations  to  reflect  a 
greater  rehance  upon  the  rights  in 
technical  data  coverage  in  the  Federal 
Acquisition  Regulation  and  to  recognize 
the  requirements  relating  to  technology 
transfer  activities  at  certain  DOE    , 
laboratories. 

B^FECnVE  DATE:  This  rule  is  effective 
April  3, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Webb,  U.S.  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  586- 
8264. 
Judson  Hightower,  U.S.  Department  of 
Energy,  Office  of  Assistant  General 
Coxmsel  for  Technology,  Transfer  and 
Intellectual  Property,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  586- 
2813. 

SUPPLEMENTARY  INFORMATION: 
I.  Background, 
n.  Discussion  of  Comments, 
m.  Procedural  Requirements. 

A.  Review  Under  Executive  Order  12866. 

B.  Review  Under  Executive  Order  12988. 
C  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperworic  Reduction 
Act 

E.  Review  Under  the  National 
Environmental  Policy  Act. 

F.  Review  Under  Executive  Order  12612. 

G.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996. 

H.  Review  Under  the  Unfunded  Mandate 
Reform  Act  of  1995. 

I.  Background 

This  final  rule  promtdgates 
regulations  published  for  comment  on 
March  31, 1997,  at  62  FR  15138.  These 
new  regulations  delete  the  coverage  of 
rights  in  technical  data,  including 
regulations,  solicitation  provisions,  and 
contract  clauses  ourently  in  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR).  The  new  coverage 
reUes  substantially  on  the  rights  in 
technical  data  regulations,  provisions, 
and  clauses  in  the  Federal  Acquisition 
Regulation  (FAR),  except  where  other 
coverage  is  appropriate  to  fulfill  DOE's 
statutory  duties  to  disseminate  data 
produced  in  its  research,  development 
and  demonstration  programs.  Coverage 
in  Subpart  970.27  of  the  DEAR  has  been 
written  to  reflect  the  considerations 
relating  to  and  use  of  two  tdtemate 
rights  in  technical  data  clauses  in  DOE's 
management  and  operating  contracts. 
Finally,  these  regulations  relocate 
material  on  the  handling  of  proposal 


data  by  non-Federal  evaluators  and 
reflects  the  effect  on  their  selection  of 
section  6002  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103- 
355). 

This  final  rule  supersedes  Acquisition 
Letters  No.  87-5,  88-1,  and  91-7. 

n.  Discussion  of  Comments 

Eleven  commenters  responded  to  the 
proposed  rule.  Five  of  the  commenters 
were  DOE  management  and  operating 
contractors;  two  others  were 
universities;  two  were  trade 
associations,  and  the  remaining  two 
were  DOE  employees.  The  comments 
have  been  considered  and  disposed  of 
as  described  below. 

Material  from  10  CFR  Part  600  has 
been  added  at  the  outset  of  the 
presentation  of  the  regulatory  changes  of 
this  final  rule  though  those  changes 
were  not  part  of  the  proposed  rule.  DOE 
has  a  practice  of  inviting  pubhc 
comment  on  significant  poUdes  that  are 
added  to  a  final  rule  that  were  not 
within  scope  of  the  notice  of  proposed 
rulemaking.  DOE  has  decided  not  to 
reopen  the  comment  period  in  this  case, 
because  the  changes  to  10  CFR  Part  600 
are  not  significant.  DOE's  financial 
assistance  pohdes  on  rights  in  technical 
data  have  always  followed  the  poUcies 
applicable  to  procurement.  There  is  no 
reason  to  think  that  the  changes  made 
by  today's  final  rule  should  be  altered 
for  finandal  assistance.  These  changes 
to  10  CFR  Part  600  merely  correct 
references  to  the  Rights  in  Data-General 
clause  to  conform  to  the  Department  of 
Energy  Acquisition  Regulation  coverage 
of  this  final  rule  and  call  for  the  use  of 
paragraph  (d)(3)  that  appears  in  the 
DEAR  in  Ueu  of  the  one  that  has 
apoeared  at  600.27(b)(2)(i)(C). 

m  the  time  since  the  publication  of 
the  proposed  rule.  Part  15  of  the  Federal 
Acquisition  Regulation  has  been 
rewritten  and  material  that  had  been  at 
15.413-2  dealing  with  the  handling  of 
proposal  data  and  the  use  of  non- 
Federal  evaluators  was  deleted.  The 
proposed  rule  ccmtained  alterations,  for 
DOE's  purposes,  to  paragraphs  (e)  and 
(f)  of  the  FAR  coverage  as  it  then 
existed.  We  beUeve  that  the  FAR 
material  that  was  deleted  has  value  to 
DOE  contracting  officers,  and,  as  a 
result,  this  final  rule  pubUshes  the 
substance  of  the  former  FAR  and 
proposed  DEAR  provisions  dealing  with 
the  handhng  of  proposal  data  and  use  of 
non-Federal  evaluators  in  DOE 
procurements  at  subsection  915.207-70. 

One  commenter  suggested  that  DOE 
should  identify  the  employers  of  non- 
Federal  evaluators.  We  did  not  make  a 
change.  The  notice  of  use  of  non-Federal 
evaluators  is  suffident  to  allow 
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potential  proposers  to  assess  any  risks  of 
compromising  proprietary  data. 

Another  commenter  suggested  several 
additions  to  the  nondisclosure 
agreement  at  915.413-2(f)(b).  We  did 
not  make  a  change,  believing  the 
agreement  as  recited  in  the  proi>osed 
rule  to  be  sufficient  to  inform  the  non- 
Federal  evaluator  of  his  or  her 
responsibihties  to  maintain  the 
proiKiety  of  the  material  being 
evaluated. 

We  have  included  subsections 
927.402-l(b)  and  927.403,  though  they 
were  not  published  in  the  proposed 
rule.  We  have  made  minor 
modifications  to  these  two  provisions  to 
change  references  that  result  from  the 
publication  of  this  final  rule,  including 
substituting  the  terms  "limited  rights 
data"  and  "restricted  computer 
software"  for  "confidential  data"  each 
time  the  latter  term  appeared.  This 
substitution  was  also  made  throughout 
the  remainder  of  the  rule,  including  the 
daoMs. 

Several  commenters  questioned  the 
use  of  the  phrase  "to  acquire  permission 
(from  DOE]  to  assert  copyright  in  any 
technical  data  or  computer  software"  or 
variations  as  used  throughout  this  final 
rule.  The  basis  for  these  questions  is  the 
recognition  that  under  current  copyright 
law,  the  drafter  erf  the  document  or 
creator  of  the  software  has  an  automatic 
copyright  in  the  data.  The  use  of  this 
phrase  recognizes  that  right  but  controls 
the  copyright  of  data  first  produced  in 
the  performance  of  a  DOE  contract  by 
requiring  permission  from  DCffi  before 
the  contractor  can  assert  the  copyright. 
This  phrase  and  the  process  as  usedin 
these  regulations  conforms  to  the  phrase 
and  the  process  used  throughout  me 
data  regulations  and  clauses  of  the 
Federal  Acquisition  Regulation.  By 
oversight,  this  phrase  was  not  used  in 
the  proposed  rule  in  paragraph  (d)(3)  of 
927.409(a).  That  provinon  has  been 
aherad  to  bring  it  into  conformity  with 
the  remainder  of  the  regulations  and 
clauses. 

A  commenter  requested  a  clarification 
of  the  prohibition  against  a  Federal 
prime  contractor's  using  economic 
leverage  "to  inequitably  acquire  rights 
in  a  siuKontractor's  confidential  data" 
stated  in  the  proposed  rule  at  subsection 
927.404(k)(2).  We  have  made  a  change 
to  prohibit  the  use  of  econmnic  leverage 
to  acquire  rights  in  a  subcontractor's 
limited  rights  data  or  restricted 
computer  software  for  the  contractor's 
private  use,  and  the  contractor  shall  not 
acquire  such  rights  in  standard 
commercial  itmns  on  behalf  of  the 
Government  without  theprior  approval 
of  DOE  patent  coimsel.  This  same 
proscription  has  been  stated  at 


970.406(c)(3)  with  regard  to  DOE 
management  and  operating  contracts 
and  has  been  discussed  in  the 
subcontracts  paragraphs  of  the  clauses 
at  970.5204-82  and  970.5204-83. 

This  same  provision  has  been  added 
to  970.2706(c)  and  has  been  reflected  in 
the  clauses  at  970.5204-82  and 
970.5204-83.  In  addition,  in  each  of 
those  instances,  a  provision  has  been 
added  to  require  the  prior  approval  of 
DOE  Patent  Counsel  where  a 
management  and  operating  contract 
proposes  to  acquire  limited  rights  data 
or  restricted  computer  soitware  from  a 
subcontractor  using  other  than  Alternate 
n  or  Alternate  ID.  respectively,  to  the 
Rights  in  Data— General  clause  at  FAR 
52.227-14  as  amended  in  accordance 
with  DEAR  927.409(a). 

One  commenter  expressed  concern 
over  a  possible  fciterpretation  of  a 
requirement  for  contractor  licensing  as 
discussed  at  paragraph  927.404(1)  and 
Alternate  VI  implying  a  Ucense  in 
patents.  No  such  License  is  intended 
and,  in  fact,  is  expressly  denied  in 
paragraph  (i)  of  the  Ri^ts  in  Data — 
General  clause  at  FAR  52.227-14. 

Paragraph  (a)  of  927.409  has  been 
altered  to  allow  contracting  officers  to 
use  Alternate  IV  in  contracts  for  basic 
and  applied  research  with  educational 
institutions  where  software  is  not  a 
specified  deliverable.  Also,  one 
commenter  noticed  that  at  927.409(a) 
we  foiled  to  inchide  a  definition  for 
"form,  fit,  and  ftmction  data."  We  have 
added  the  definition,  using  the  FAR 
wording. 

Another  commenter  questioned  the 
changing  of  the  FAR  definitions  of 
"data"  and  "technical  data,"  relocating 
the  exception  for  contract 
administration  data  from  "data,"  as  in 
the  FAR,  to  "technical  data."  We 
continue  to  believe  our  proposed 
definitions  more  accurately  reflect  the 
true  meaning  of  the  terms,  but,  upon 
study  of  the  Rights  in  Data — General 
clause  at  FAR  52.227-14,  have  chosen 
to  use  the  FAR  definitions  of  these  two 
terms  both  for  contracts  that  are  not 
management  and  operating  contracts 
and  for  the  clauses  at  970.5204-82  and 
970.5204-83  for  management  and 
operating  contracts. 

Other  commenters  questioned  the 
simplifying  of  the  definitions  for 
"limited  rights  data"  and  "restricted 
computer  software."  This  simplification 
combines  two  definitions  and  avoids  the 
FAR  definition  where  "limited  rights" 
are  defined  but  do  not  recite  ver^itim 
the  limited  rights  that  appear  in 
Alternate  n  or,  in  the  case  of  "restricted 
computer  software,"  Alternate  III.  The 
revised  definitions  avoid  any  potential 
for  ambiguity  by  referencing  the 


applicable  rights  as  they  may  appear  in 
the  clause. 

A  commenter  noticed  that  the 
definitions  recited  at  927.409(a)  already 
include  Alternate  I.  Therefore,  we  have 
deleted  the  separate  instruction  to  use 
Alternate  I. 

Another  commenter  suggested  that  we 
have  altered  the  definition  of  unlimited 
rights  that  was  provided  in  the  FAR. 
That  comments  says  "DOE  has  deleted 
the  phrase  'by  or  on  behalf  of  the 
Government.' "  The  FAR  definition 
includes  no  such  phrase.  This  rule 
differe  from  the  FAR  in  the  definition  of 
"unlimited  rights"  only  by  the  addition 
of  ",  including  by  electronic  means,"  in 
recognition  of  the  increasing  use  of 
electronic  means  to  disseminate  data. 

At  subparagraph  (a)(2)(vi)  we  have 
altered  the  instruction  for  use  of  the 
clause  at  970.5204-82  to  require  its 
inclusion  in  contracts  for  the 
management  or  operation  of  a  DOE 
facility  or  site  in  addition  to  DOE 
management  and  operation  contracts.  It 
is  critical  that  DOE  assure  its  ownership 
of  data  relating  to  management  or 
operation  of  a  facility  or  site  in  the  same 
manner  that  has  historically  existed  for 
the  management  and  operating 
contracts.  This  same  principle  has  been 
dealt  with  expressly  in  the  subcontract 
instructions  in  paragraph  (d)  of  the 
clause  at  970.5204-82  and  paragraph  (f) 
of  the  clause  at  970.5204-83,  now 
requiring  the  application  of  the  clause  at 
970.5204-82  in  subcontracts  for  the 
management  or  operation  of  a  DOE 
facility  or  site. 

A  commenter  hat  questioned  why  we 
apparently  merely  rapeat  paragraph  (h) 
of  FAR  27.409.  That  FAR  citation  calls 
for  use  of  the  Additional  Data 
Requirements  clause  at  FAR  52.227-16 
"normally."  DOE  requires  the  use  of 
that  claiise  a^y  time  the  clause  at  FAR 
52.227-14  is  used.  Paragraph  (h)  as 
included  in  the  DEAR  as  a  result  of  this 
rule  does  not  include  the  word 
"normally." 

Another  conunenter  objected  to  the 
proposed  prescription  at  927.409(s)  for 
use  of  the  Rights  in  Proposal  Data  clause 
at  FAR  52.227-23.  The  Department 
chooses  to  take  unlimited  rights  in 
proposal  data  as  a  condition  of  award  of 
its  contracts,  beUeving  that  efiiactive 
contract  administration  requires  the  use 
of  the  clause  as  proposed.  The  clause 
provides  for  the  ofieror's  identifying  and 
thereby  exempting  allegedly  proprietary 
data  included  in  the  proposal  from  these 
unlimited  rights.  Furthermore,  the 
clause  will  affect  only  the  awardee.  We 
have  made  no  change. 

Two  commenten  suggest  that  the 
paragraph  at  970.2705  is  misplaced  and 
shoiUd  be  moved  to  regulations  dealing 
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with  organizational  conflicts  of  interest. 
We  disagree.  The  paragraph  already  was 
in  the  DEAR  at  970.2705  as  paragraph 
(c)  rather  than  paragraph  (b).  The  issue 
dealt  with  is  limitations  on  use  of 
contract  data  in  proposals  of  the  parent 
or  affihates  of  a  DOE  management  and 
operating  contractor.  A  general 
recognition  of  controlling  the  flow  of 
data  between  the  management  and 
operating  (M&O)  contractor  and  its 
parent  is  discussed  at  970.0905.  We 
have  made  no  change. 

Those  same  commenters  object  to  the 
proposed  paragraph  at  970.2705(c). 
sa)dng  it  imposes  restrictions  on  private 
use  of  what  is  otherwise  data  available 
in  the  pubUc  domain  by  DOE  M&O 
contractors.  Paragraph  (c)  is  intended 
merely  to  reflect  the  conditions  for  the 
private  use  of  contract  data  as  provided 
in  the  two  data  rights  clauses  for  DOE 
management  and  operating  contractors. 
Those  contractors  are  allowed  to  use 
contract  data  for  private  purposes  but 
must  respect  restrictive  markings  of  data 
acquired  from  third  parties.  We  have 
deleted  the  proposed  970.2705(c), 
relying  on  the  appropriate  clause  to 
control  with  no  needf  for  further 
explanation. 

We  have  recc^nized  the  possibility  of 
instances  in  which  a  DOE  management 
and  operating  contractor  or  a  contractor 
that  manages  or  operates  a  DOE  facility 
or  site  should  be  required  to  grant  a 
limited  Ucense  to  responsible  third 
parties  or  the  Government  in 
background  limited  rights  data  or 
restricted  computer  software.  In  the 
proposed  rule  this  recognition  was 
limited  to  contracts  using  the  Rights  in 
Data-General  clause  at  48  CFR  52.227- 
14  as  amended  by  48  CFR  927.209(a) 
with  Alternate  VI  being  prescribed  for 
use  when  appropriate.  We  have  added 
a  discussion  at  970.2706(d)(2)  to  discuss 
this  subject  treatment  in  the  data  clauses 
for  use  in  E)OE  management  and 
operating  contracts  and  contracts  for  the 
management  or  operation  of  a  DOE 
facility  or  site. 

A  commenter  questioned  the 
proposed  paragraph  (e)  of  970.2706  in 
the  context  of  paragraph  (c)  of  the  Rights 
in  Data— Facilities  clause  at  970.5204- 
82.  The  commenter  notes  that 
970.2706(e)  recognizes  the  right  to  assert 
copyright  in  data  first  produced  in 
performance  of  the  contract  as  a 
valuable  tool;  yet.  as  proposed  the 
fecilities  clause  does  not  apparently 
require  the  M&O  contractor  to  acquire 
DOE  permission  to  copyright  software. 
This  clause  would  be  used  in  M&O 
contracts  that  do  not  have  technology 
transfer  as  a  part  of  their  performance 
obligations  while  those  who  have  a 
technology  transfer  obUgation  are 


required  under  the  clause  at  970.5204- 
83  to  acquire  such  permission.  This 
situation  results  firom  an  oversight  in  the 
use  of  the  term  technical  data. 
Paragraph  (c)  of  the  clause  at  970.5204- 
82  has  been  altered  to  require  the 
contractor  to  acquire  permission  from 
DOE  to  assert  copyright  in  technical 
data  or  computer  software.  In  all  cases 
describing  the  DOE's  Ucense  in  data 
produced  under  the  contract  where 
permission  has  been  granted  to  assert 
copyright,  we  have  used  "paid  up" 
throughout,  replacing  the  term  "royalty 
free"  wherever  it  appeared  in  both  the 
clauses  at  970.5204-82  and  970.5204- 
83. 

One  commenter  suggested  that  the 
Government's  imUmited  rights  in 
paragraph  (b)(1)  of  both  data  clauses  for 
management  and  operating  contracts 
should  be  modified  to  recognize 
exceptions  for  limited  rights  data  and 
restricted  computer  software.  We  agree 
and  have  made  the  change. 

Another  commenter  requested  that 
Ae  term  "specifically  used"  as  used  in 
the  same  paragraph  (b)(1)  of  those  M&O 
data  clauses  be  defined.  We  disagree, 
beheving  the  term  to  be  self-defining. 
Additionally,  it  should  be  noted  that  the 
FAR  already  uses  the  term  in 
subparagraph  (b)(2)(i)  of  the  Rights  in 
Data — General  clause  at  FAR  52.227-14. 
Four  commenters  question  the  right  of 
ownership  of  the  Government  as  stated 
in  paragraph  (b)(l)(i)  of  the  clauses  at 
970.5204-82  and  970.5204-83. 
Generally,  the  concept  of  ownership  is 
not  meaningful  in  the  context  of  data. 
However,  these  clauses  au«  intended  to 
be  included  in  DOE's  management  and 
operating  contracts,  contracts  under 
which  the  contractors  are  responsible 
for  the  management  and  operation  of 
large  reservations  and  many  and  varied 
facilities  that  are  Government-owned 
and  that  &11  under  safety  and  health  and 
national  security  stewardship 
responsibiUties  of  DOE.  The  data 
necessary  to  the  operation  of  those 
faciUties  must  be  readily  available  in  the 
context  of  continuing  and  future 
operations,  whether  involving  the  past, 
current,  or  future  operations  of  the 
incumbent  contractor  or  the  future 
operations  of  a  successor  contractor.  To 
this  end.  ready  access  to  any  such  data 
and  imlimited  rights  in  any  other  data- 
specifically  used  is  necessary.  We 
understand  the  questions  raised  but 
have  made  no  change  in  this  regard. 

In  subparagraph  lD)(l)(ii)  of  the 
clauses  at  970.5204-82  and  970.5204- 
83.  we  have  recognized  as  an  exception 
to  the  reservation  of  unlimited  rights, 
limited  rights  data,  restricted  rights 
computer  software,  data  produced 
imder  a  statutory  program  that 


establishes  the  treatment  of  data,  and,  as 
appropriate,  data  produced  in 
conjunction  with  DOE's  work  for  others 
program.  In  the  clause  at  970.5204-83 
we  have  also  excluded  data  produced 
under  a  Cooperative  Research  and 
Development  Agreement  where  that 
agreement  so  provides. 

Two  conunenters  suggest  that  the  ^ 
copyright  hcenses  granted  the  United 
States  in  any  scientific  or  technical 
works  as  expressed  in  paragraph  (d)(1) 
of  the  clause  at  970.5204-83  should  be 
repeated  verbatim  in  the  notice  stated  in 
paragraph  (d)(2).  We  agree  and  have 
made  the  technical  adjustments  to  bring 
this  about. 

Two  commenters  object  to  the 
requirement  of  paragraph  (e)(l)(i)(C)  of 
the  clause  at  970.5204-83  that  a 
contractor  include  in  any  request  for  the 
right  to  assert  copyright  "whether  the 
data  is  subject  to  an  international  treaty 
or  agreement."  saying  that  the 
contractor  may  not  have  such 
knowled^.  We  have  made  a  change 
recognizing  that  the  contractor's 
obUgation  in  this  regard  is  subject  to  the 
contractor's  best  knowledge.  We  have 
recognized  tmder  paragraph  (e)(l]  that 
the  right  of  the  contractor  to  assert 
copjrright  in  data  produced  under  a 
Cooperative  Research  and  Development 
Agreement  will  be  controlled  by  that 
agreement. 

Two  commenters  express  a  concern 
with  regard  to  the  current  form  of 
paragraph  (e)(l)(i)(F)  of  the  same  clause 
that  the  requirement  for  the  contractor 
to  obtain  the  permission  of  "all  other 
funding  sources"  prior  to  maldng  the 
request.  They  question  whether  this 
requires  a  second  permission  if  the 
contractor  has  in  place  an  agreement 
that  provides  for  such  permission. 
Where  an  agreement  between  the 
contractor  and  any  funding  sources 
provides  the  necessary  permission, 
states  that  such  permission  is  not 
necessary,  or  allows  each  participant  to 
copyright  its  data  developed  under  the 
agreement,  a  special  request  is  not 
necessary,  and  a  mere  statement  of  the 
appUcable  situation  wiU  satisfy  the 
requirement  as  stated. 

"Two  commenters  recommend  that  the 
third  sentence  of  the  paragraph  at 
(e)(l)(ii)  of  the  clause  at  970.5204-83 
end  after  the  phrase  "Intellectual 
Property"  and  that  the  remaining  phrase 
"where  data  are  determined  to  be 
subject  to  export  controls"  become  the 
introductory  phrase  to  a  new  fourth 
sentence  that  would  allow  the 
contractor  to  obtain  permission  to 
copyright  data  subject  to  export  controls 
and  assert  that  copyright  to  the  extent 
provided  by  export  control  statutes  and 
regulations.  We  have  made  this  change. 
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Savenl  oommmtera  have  raised 
concerns  about  the  system  of  the 
Department's  granting  permission  to 
assart  o^yright  contained  in  the  clause 
at  970.5204-83.  particularly  in  varioxis 
subparagraphs  of  paragraph  (e)(3).  That 
Systran  provides  for  the  contractor's 
request  to  be  for  a  five-year  period  with 
provision  for  extensions  in  increments 
of  five  years  whoe  that  permission 
leads  to  commercialization  of  the  data, 
generally  computer  software,  that  is  the 
subject  of  the  request.  Some 
commenters  state  that 
commanaalization  is  less  likely  where 
the  permissi(»  is  limited  to  a  five-year 
period  and  extensions  are  subject  to 
further  requests  for  permission.  Firms 
interested  in  commercializing  such  data 
often  make  their  interest  conditional 
upon  pniods  longer  than  five  years.  In 
recognition  of  this  possibiUty  and  to 
remove  the  potential  fca  this  process  to 
impede  commercialization  of  valuable 
contract  data,  we  have  changed  the 
provisions  of  the  clause  to  allow  for 
requests  for  specific  periods  longer  than 
five  years  where  it  can  be  shown  that 
the  Icmger  period  will  aid 
commercialization.  Additionally,  where 
justified,  extensions  may  also  be 
requested  for  periods  longer  than  five 
years  with  the  same  showing  without 
regard  to  the  length  of  the  original 
permission. 

We  have  also  named  in  subparagraph 
(e)(3)(i)  of  the  clause  at  970.5204-83  the 
central  depository  for  receipt  of  software 
from  contractors  and  dissemination  of 
software  materials  to  the  public,  the 
Energy  Science  and  Technology 
Soitware  Center,  to  avoid  any  ambiguity 
in  contractors'  responsibilities  for 
delivery  to  DOE  of  software  developed 
under  a  DOE  contract. 

One  commenter  objected  to  the  length 
of  the  copyright  acknowledgment 
prescribed  at  paragraph  (e](3)(v)  of  the 
clause  at  970.5204-83.  We  have  made 
changes  to  simplify  and  shorten  the 
notice. 

One  commenter  opined  that  the 
disclaimer  of  the  notice  at  paragraph 
(e)(4)  of  970.5204-83  be  capitalized.  We 
agree  and  have  made  the  change.  In 
addition,  we  have  added  a  paragraph 
(e)(5)  to  allow  contractors  to  request 
from  EOE  permission  to  mark  technical 
data  with  a  restrictive  legend  similar  to 
the  one  authorized  for  computer 
software,  limiting  their  use  pending 
disposition  of  a  request  to  assert 
copyright. 

Two  commenters  made  suggestions 
about  paragraph  (f)  of  the  clause  at 
970.5204-83,  dealing  with  the  treatment 
of  rights  in  data  in  subcontracts  under 
management  and  operating  contracts, 
involving  technology  transfer.  One 


suggests  that  the  flowdown  obligations 
are  too  spedfia  We  have  made  Uxis 
diange  since  the  introductory  language 
allows  the  ccmtracting  officer  to  vary  the 
subcontract  obligations  where 
appropriate.  We  have  made 
corresponding  changes  to  paragraph  (f) 
of  the  clause  at  970.5204-83  and 
paragraph  (d)  of  the  clause  at  970.5204- 
82  to  assure  that  they  expressly  ccHnply 
with  the  explanatory  regulatory 
coverage  at  97a.2706(c)(l).  The  second 
suggestion  was  a  request  that  there  be 
"an  option  for  the  M&O  contractor  to 
acquire  ownerabip  of  copyright  in 
software  developed  under  a  subcontract, 
or  at  least  an  exclusive  license,"  where 
a  subcontract  was  for  software 
development.  Nothing  in  the  clause  as 
drafted  precludes  such  an  arrangement, 
where  appropriate.  In  addition,  the 
reqiiirement  for  application  of  the 
clause  at  970.5204-82  in  certain 
subcontracts  discussed  earlier  has  been 
reflected  in  both  clauses. 

Two  commenters  object  to  the  limited 
rights  legend  used  in  the  clauses  at 
970.5204-82  and  970.5204-83,  saying 
that  paragraph  (e)  of  the  notice  allows 
for  the  possibiUty  that  data  developed  at 
private  expense  could  be  released  "to  a 
foreign  government,  or  instrumentality 
thereof,  as  the  interests  of  the  United 
States  Government  may  require,  for 
information  or  evaluation,  or  for 
emergency  repair  or  overhaul  work  by 
such  government."  The  possibility 
exists  but  only  for  the  purposes 
enunciated  in  the  legend.  The  notice, 
including  the  language  that  is  the 
subject  of  the  comments,  is  the  standard 
FAR  limited  rights  legend  of  Alternate 
n  to  the  clause  at  FAR  52.227-14. 

Finally,  commenters  noticed  several 
typographical  errors.  We  appreciate 
their  observations  and  have  made  the 
appropriate  corrections. 

m.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  imder  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735.  October  4, 1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (0MB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Ordw  12988,  "Qvil  Justice 
Reform,"  61  FR4729  (February  7, 1996). 
imposes  on  Executive  agencies  the 


general  duty  to  acbere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  Utigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rether  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  reqiiirod  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
ageiuaes  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  efiiBct,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
afiiacted  conduct  while  promoting 
simpUfication  and  burden  reduction;  (4) 
specifies  the  retroactive  efiiact,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  imi>ortant  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  these 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L.  96-354,  that  requires 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  any  rule  that 
must  be  proposed  for  public  comment 
and  that  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  Mitities.  The  contracts 
to  which  this  rulemaking  would  apply 
are  agreements  that  contemplate  the 
creation  of  technical  data.  Normally, 
such  contracts,  and  any  resulting 
subcontracts,  would  be  cost 
reimbursement  type  contracts.  Thus, 
there  would  not  be  an  adverse  economic 
impact  on  contractors  or  subcontractors. 
Accordingly,  DOE  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and,  therefore, 
no  regulatory  flexibiUty  analysis  has 
been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  additional  information  or  record 
keeping  requirements  are  imposed  by 
this  rulemaking.  Accordingly,  no  0MB 
clearance  is  required  under  the 
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Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  final  rule  falls  into  a  class  of 
actions  which  would  not  individually  or 
ciimulatively  have  significant  impact  on 
the  human  environment,  as  determined 
by  DOE's  regulations  (10  CFR  part  1021, 
subpart  D)  implementing  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.). 
Specifically,  this  final  rule  is 
categorically  excluded  bom  NEPA 
review  because  the  amendments  to  the 
DEAR  would  be  strictly  procedural 
(categorical  exclusion  A6).  Therefore, 
this  final  rule  does  not  require  an 
environmental  impact  statement  or 
environmental  assessment  pursuant  to 
NEPA. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612  (52  FR  41685, 
October  30, 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  pohcy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
pohcy  action.  This  final  rule  merely 
reflects  current  practice  relating  to 
rights  in  technical  data.  States  which 
contract  with  DOE  will  be  subject  to  this 
rule.  However,  DOE  has  determined  that 
this  rule  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  fl^lctions  of  the 
States. 

G.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  promulgation  of  the 
rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(3). 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 


sector,  of  $100  milli<^  or  more.  This 
rulemaking  only  affects  private  sector 
entities,  and  the  impact  is  less  than 
$100  milUon. 

List  of  Subjects 

10  CFR  Part  600 

Administrative  practice  and 
procedure. 

48  CFR  Parts  915.  927,  952.  and  970 

Government  procurement. 

Issued  in  Washington,  D.C  on  February  20 
1998. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble,  Part  600  of  Title  10  and 
Chapter  9  of  Title  48  of  the  Code  of 
Federal  Regulations,  respectively,  are 
amended  as  set  forth  below. 

10  CFR 

PART  600— FINANCIAL  ASSISTANCE 
RULES 

1.  The  authority  citation  for  Part  600 
of  Title  10  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254.  7256,  13525;  31 
U.S.C.  6301-6308,  unless  otherwise  noted. 

2.  hi  §600.27.  paragraph  (b)(2)(i)(C)  is 
removed,  paragraph  {b)(2)(i)(D)  is 
redesignated  as  paragraph  (b)(2)(i)(C), 
paragraph  (b)(2)(i)(B)  is  amended  by 
adding  after  "non-profit  organizations," 
the  phrase  "the  clause  referred  to  in 
paragraph  (b)(2)(i)(A)  of  this  section 
shall  be  revised  by  deleting  paragraph 
(d)(3)  and  inserting  the  following 
paragraph  (c)  in  Ueu  of  paragraph  (c)  of 
that  clause:",  and  paragraph  (b)(2)(i)(A) 
is  revised  to  read  as  follows: 

§600.27    Patent  and  data  provisions. 

(b)*  •  • 

(2)  *  •  • 

(i)  Rights  in  data— General.  (A) 
Incorporate  48  CFR  52.227-14  with  its 
Alternate  V  and  with  the  definitional 
paragraph  (a)  and  paragraph  (d)(3)  of  48 
CFR  927.409(a)(1).  SoHcitaUons  shall 
also  include  the  Representation  of 
Limited  Rights  Data  and  Restricted 
Computer  Software  provision  at  48  CFR 
52.227-15.  Contracting  officers  shall 
treat  rights  in  data  matters  in 
accordance  with  48  CFR  927.4. 


Title  48  of  the  Code  of  Federal 
Regulations 

PART  915— CONTRACTING  BY 
NEGOTIATION 

3.  The  authority  citation  for  Part  915 
continues  to  read  as  follows: 


Authority:  42  U.S.C  7254;  40  U.S.C. 
486(c). 

4.  Subsection  915.207-70  is  added  as 
follows: 

•15.207-70    Handling  Of  proposals  during 
•vMusiion. 

(a)  Proposals  furnished  to  the 
Government  are  to  be  used  for 
evaluation  purposes  only.  Disclosure 
outside  the  Government  for  evaluation 
is  permitted  only  to  the  extent 
authorized  by,  and  in  accordance  with 
the  procedures  in  this  subsection. 

(bj  While  the  Government's  limited 
use  of  proposals  does  not  reqmre  that 
the  proposal  bear  a  restrictive  notice, 
proposers  should,  if  they  desire  to 
maximize  protection  of  their  trade 
secrets  or  confidential  or  privileged 
commercial  and  financial  information 
contained  in  them,  apply  the  restrictive 
notice  prescribed  in  paragraph  (e)  of  the 
provision  at  52.215-1  to  such 
information.  In  any  event,  information 
contained  in  proposals  will  be  protected 
to  the  extent  permitted  by  law,  but  the 
Government  assumes  no  Uability  for  the 
use  or  disclosure  of  information  (data) 
not  made  subject  to  such  notice  in 
accordance  with  paragraph  (e)  of  the 
provision  at  48  CFR  52.215-1. 

(c)  If  proposals  are  received  with  more 
restrictive  conditions  than  those  in 
paragraph  (e)  of  the  provision  at  48  CFR 
52.215-1,  the  contracting  officer  or 
coordinating  officer  shall  inquire 
whether  the  submitter  is  willing  to 
accept  the  conditions  of  paragraph  (e). 

If  the  submitter  does  not,  the  contracting 
officer  or  coordinating  officer  shall,  after 
consultation  with  counsel,  either  return 
the  proposal  or  accept  it  as  marked. 
Contracting  officers  shall  not  exclude 
firom  consideration  any  proposals 
merely  because  they  contain  an 
authorized  or  agreed  to  notice,  nor  shall 
they  be  prejudiced  by  such  notice. 

(d)  Release  of  proposal  information 
(data)  before  decision  as  to  the  award  of 
a  contract,  or  the  transfer  of  valuable 
and  sensitive  information  between 
competing  offerors  during  the 
competitive  phase  of  the  acquisition 
process,  would  seriously  disrupt  the 
Government's  decision-making  process 
and  undermine  the  integrity  of  me- 
competitive  acquisition  process,  thus 
adversely  affecting  the  Government's 
abiUty  to  soUcit  competitive  proposals 
and  award  a  contract  which  would  best 
meet  the  Government's  needs  and  serve 
the  pubUc  interest.  Therefore,  to  the 
extent  permitted  by  law,  none  of  the 
information  (data)  contained  in 
proposals,  except  as  authorized  in  this 
subsection,  is  to  be  disclosed  outside 
the  Government  befcse  the 
Government's  decision  as  to  the  award 


of  a  coDtnct  In  the  event  an  outside 
evaluation  is  to  be  obtained,  it  shall  be 
only  to  the  extent  authorized  by,  and  in 
acoordanoe  with  the  procedures  of.  this 
subeection. 

(eKl)  hi  (»der  to  maintain  the 
integrity  of  the  procurement  process  and 
to  assure  that  the  propriety  of  proposals 
will  be  raepected,  contracting  ofBcers 
shall  assure  thafcthe  followring  notice  is 
affixed  to  each  solicited  proposal  prior 
to  distributioo  for  evaluation: 
GovetmiMnt  Notke  for  Handling  Proposals 

Tikis  praponl  shall  ba  uaad  and  disclosad 
for  avaloatiaa  puipoaas  only,  and  a  copy  of 
this  CowiuuiaDt  notios  shall  be  applied  to 
any  laproductioo  or  abstract  thereot  Any 
autfaqriaed  rwtrktive  notices  which  the 
sufamitlar  places  on  this  proposal  shall  also 
be  strictly  complied  with.  Disclosure  of  this 
proposal  outside  the  Government  for 
evaluation  purpoeei  shall  be  made  only  to 
the  extant  auuoriaed  by,  and  in  accordance 
with,  the  pcoceduras  in  DEAR  subsection 
•15.207-70. 
(End  of  Notice) 

(2)  The  notice  at  FAR  15.609(d)  for 
unsolicited  proposals  shall  be  afilxed  to 
a  cover  sheet  attached  to  each  such 
proposal  upon  receipt  by  DOE  Use  of 
the  notice  neither  alters  any  obligation 
of  the  Government,  nor  diminishes  any 
rights  in  the  Government  to  use  or 
disclose  data  or  information. 

(f)(1)  Normally,  evaluations  of 
proposals  shall  be  performed  only  by 
employees  of  the  Department  of  Energy. 
As  used  in  this  section,  "proposals" 
includes  the  oflins  in  response  to 
requests  for  proposals,  snded  bids, 
program  opportimity  announcements, 
program  research  and  development 
announcements,  or  any  othw  method  of 
solicitation  where  the  review  of 
proposals  ot  bids  is  to  be  performed  by 
othw  than  peer  review.  In  certain  cases, 
in  order  to  gain  necessary  expertise, 
unployees  of  other  agencies  may  be 
used  in  instances  in  which  they  will  be 
available  and  committed  during  the 
period  of  evaliiation.  Evaluators  or 
advisors  who  are  not  Federal 
employees,  including  employees  of  DOE 
management  and  operating  contractors, 
may  be  used  where  necessary.  Where 
sudi  non-Federal  employees  are  used  as 
evaluators.  they  may  only  participate  as 
members  of  tedmi(^  evaluation 
committees.  They  may  not  serve  as 
members  of  the  Source  Evaluation 
Board  or  equivalent  board  or  committee. 

(2)(i)  Pursuant  to  section  6002  of  Pub. 
L.  103-355,  a  determination  is  required 
for  every  competitive  procurement  as  to 
whether  sufficient  DOE  personnel  with 
the  necessary  training  and  capabiUties 
are  available  to  evaluate  the  proposals 
that  will  be  received.  This 
determination,  discussed  at  FAR  37.204, 


shall  be  made  in  the  memorandum 
appointing  the  technical  evaluation 
committee  by  the  Source  Selection 
Official,  in  the  case  of  Source 
Evaluation  Board  pnxnuements,  or  by 
the  Contracting  Officer  in  all  other 
procurements. 

(ii)  Whwe  it  is  determined  such 
qualified  pMsonnel  are  not  available 
within  IX^  but  are  available  from  other 
Federal  agmdes,  a  determination  to  that 
effect  shaU  be  made  by  the  same 
officials  in  the  same  memorandum. 
Should  such  qualified  personnel  not  be 
available,  a  determination  to  use  non- 
Federal  evaluators  or  advisors  must  be 
made  in  accordance  with  paragraph 
(f)(3)  of  this  subsection. 

(3)  The  decision  to  employ  non- 
Federal  evaluattvs  or  advisors, 
including  employees  of  DCK 
management  and  operating  contractors, 
in  Source  Evahiation  Board 
procurements  must  be  made  by  the 
Source  Selection  Official  with  the 
concurrence  of  the  Head  of  the 
Contracting  Activity.  In  all  other 
procurements,  the  deciaon  shall  be 
made  by  the  senior  program  official  or 
designee  with  the  concurrence  of  the 
Head  of  the  Contracting  Activity.  In  a 
case  where  multiple  solicitations  are 
part  of  a  single  program  and  would  call 
for  the  same  resources  forjevaluation,  a 
class  determination  to  use  non-Federal 
evaluators  may  be  made  by  the  DOE 
Procurement  Executive. 

(4)  Where  such  non-Federal 
evaluat(»s  or  advisors  are  to  be  used,  the 
solicitation  shall  contain  a  provision 
informing  prospective  offerors  that  non- 
Federal  personnel  may  be  used  in  the 
evaluation  of  proposals. 

(5)  The  nondisclosure  agreement  as  it 
appears  in  paragraph  (f)(6)  of  this 
subsection  shall  be  signed  before  DOE 
furnishes  a  copy  of  the  proposal  to  non- 
Federal  evaluators  or  advisors,  and  care 
should  be  taken  that  the  required 
handling  notice  described  in  paragraph 
(e)  of  this  subsection  is  affixed  to  a 
cover  sheet  attached  to  the  proposal 
before  it  is  disclosed  to  the  evaluator  or 
advisor.  In  all  instances,  such  persons 
will  be  required  to  comply  with 
nondisclosure  of  information 
requirements  and  requirements 
involving  Procurement  Integrity,  see 
FAR  3.104;  wtth  requirements  to 
prevent  the  potential  for  personal 
conflicts  of  interest;  or,  where  a  non- 
Federal  evaluator  or  advisor  is  acqiiired 
under  a  contract  with  an  entity  other 
than  the  individual,  with  requirements 
to  prevent  the  potential  for 
organizational  conflicts  of  interest. 

(6)  Non-Federal  evaluators  or  advisors 
shall  be  required  to  sign  the  following 


agreement  prior  to  having  access  to  any 

proposal: 

Nondisclosure  Agreement 

Whenever  TXyE  famishes  a  prt^xxal  far 
evaluation,  I,  the  recipient,  agree  to  use  the 
information  contaiaed  in  the  prt^wsal  rally 
far  DCK  evaluation  purposes  and  to  treat  die 
infinmation  obtained  in  confidence.  This 
lequirement  for  confidential  treatment  does 
not  apply  to  informatioo  obtained  from  any 
source,  including  the  proposer,  without 
restriction.  Any  notice  or  restriction  placed 
on  the  iMoposal  by  either  DOE  or  die 
originates  of  the  proposal  shall  be 
conspicuously  affixed  to  any  reproduction  or 
abstract  thereof  and  its  provisions  stricdy 
complied  with.  Upon  cnnpletion  of  the 
evaluation,  it  is  agreed  all  o^ies  of  the 
inoposal  and  abstoacts,  if  any,  shall  be 
returned  to  the  DCA  office  which  initially 
furnished  the  proposal  for  evaluation.  Unless 
authwized  by  the  Contracting  C^cer,  I  agree 
that  I  shall  not  contact  the  originator  of  the 
proposal  concerning  any  aspect  of  its 
elements. 

Recipient: 

Date:  

(End  of  Agreement) 

(g)  The  submitter  of  any  prpposal 
shall  be  provided  notice  adequate  to 
afford  an  opportimity  to  take 
appropriate  action  before  release  of  any 
infcRination  (data)  contained  therein 
pursuant  to  a  request  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552);  and.  time  permitting,  the  submitter 
should  be  con&ulted  to  obtain  assistance 
in  determining  the  eligibility  of  the 
information  (data)  in  question  as  an 
exemption  under  the  Act.  (See  also 
Subpart  24.2.  Freedom  of  Information 
Act.) 

5.  Subpart  915  J.  Source  Selection,  is 
added  to  read  as  follows: 

915.3   Source  eelectlon. 

91&306    Propoaalewaiuatlon.(DOE 
cowerege   perigraph  (d)) 

(d)  Personnel  from  DOE,  other 
Government  agencies,  consultants,  and 
contractors,  including  those  v«dio 
manage  or  operate  Government-owned 
facilities,  may  be  used  in  the  evaluation 
process  as  evaluators  or  advisors  when 
their  services  are  necessary  and 
available.  When  personnel  outside  the 
Government,  including  those  of 
contractors  who  operate  or  manage 
Government-owned  facilities,  are  to  be 
used  as  evaluators  or  advisors,  approval 
and  nondisclosun  procedures  as 
required  by  48  CPR  (DEAR)  915.207-70 
shall  be  followed  and  a  notice  of  the  use 
of  non-Federal  evaluators  shall  be 
included  in  the  solicitation.  In  all 
instances,  such  personnel  will  be 
required  to  comply  with  DOE  conflict  of 
interest  and  nondisclosure 
requirements. 


JMI 
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PART  927-PATENTS,  DATA,  AND 
COPYRIQHTS 

6.  The  authority  citation  for  Part  927 
continues  to  read  as  follows: 

Antlioriiy:  Sec.  644  of  the  Department  of 
Energy  Ori^ization  Act,  Pub.  L.  95-91  (42 
U.S.C  7254);  Sec.  148  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U.S.C  2168); 
Federal  Nonnuclear  E^ieigy  Research  and 
Development  Act  of  1974.  Sec.  9  (42  U.S.C. 
5908);  Atomic  Energy  Act  of  1954,  as 
amended,  Sec.  152  (42  U.S.C  2182); 
Department  of  Eneigy  National  Security  and 
Military  Applications  of  Nuclear  Eneigy 
Authorization  Act  of  1987,  as  amended,  Sec. 
3131(a),  (42  U.S.C.  7261a.) 

927.300    [AfiMndad] 

7.  Section  927.300(b)  is  amended  by 
replacing  the  phrase  "41  CFR  9-9.109" 
as  it  appears  in  the  second  sentence 
with  "10  CFR  part  784." 

•27.303    [AmMidetq 

8.  Subsection  927.303(b)  is  amended 
by  inserting  the  phrase  ",  pursuant  to  10 
cm  part  784,"  after  "advance  waiver" 
in  the  first  sentence  and  after 
"identified  invention"  in  the  second 
sentence. 


•27.370 

9.  Remove  and  reserve  section 
927.370. 

•27.401    [Removed] 

10.  Section  927.401  is  removed. 

11.  In  section  927.402-1.  paragraphs 
(c)  through  (g)  are  removed,  paragraph 
(h)  is  redesignated  as  paragraph  (c>-,  and 
paragraph  (b)  is  revised  to  read  as 
follows: 

•27.402-1    Qenem. 

•        *        *        »        » 

(b)  It  is  important  to  keep  a  clear 
distinction  between  contract 
requirements  for  the  deUvery  of 
technical  data  and  rights  in  technical 
data.  The  legal  rights  which  the 
Government  acquires  in  technical  data 
in  DOE  contracts,  other  than 
management  and  operating  contracts 
(see  970.2705)  and  other  contracts 
involving  the  production  of  data 
necessary  for  the  management  or 
operation  of  DOE  facilities  or  a  DOE 
site,  are  set  forth  in  Rights  in  Data — 
General  clause  at  48  CSTl  52.227-14  as 
modified  in  accordance  with  927.409  of 
this  subpart.  In  those  contracts 
involving  the  production  of  data 
necessary  for  the  management  or 
operation  of  DOE  feciUties  or  a  DOE 
site,  after  consultation  with  Patent 
Counsel  the  clause  at  970.5204-82  shall 
be  used.  However,  those  clauses  do  not 
obtain  for  the  Government  deUvery  of 
any  data  whatsoever.  Rather,  known 
requirements  for  the  technical  data  to  be 


delivered  by  the  contractor  shall  be  set 
forth  as  part  of  the  contract.  The 
Additional  Technical  Data 
Requirements  clause  at  48  CFR  52.227- 
16  may  be  used  along  with  the  Rights 
in  Data— General  clause  to  enable  the 
contracting  officer  to  require  the 
contractor  to  furnish  additional 
technical  data,  the  requirement  for 
which  was  not  known  at  the  time  of 
contracting.  There  is.  however,  a  built- 
in  limitation  on  the  kind  of  technical 
data  which  a  contractor  may  be  required 
to  dehver  imder  either  the  contract  or 
the  Additional  Technical  Data 
Requirements  clause.  TTiis  Umitation  is 
foimd  in  the  withholding  provision  of 
paragraph  (g)  of  the  Rights  in  Data- 
General  clause  at  48  CFR  52.227-14,  as 
amended  at  48  CFR  927.409(a).  which 
provides  that  the  Contractor  need  not 
furnish  limited  rights  data  or  restricted 
computer  software.  Unless  Alternate  II 
or  m  to  the  Rights  in  Data— General 
clause  is  used,  it  is  specifically  intended 
that  the  contractor  may  withhold 
limited  rights  data  or  restricted 
computer  software  even  though  a 
requirement  for  technical  data  specified 
in  the  contract  or  called  for  delivery 
pursuant  to  the  Additional  Technical 
Data  Requirements  clause  would 
otherwise  require  the  delivery  of  such 
data. 

•27.402-3    [Removed] 

12.  Subsection  927.402-3  is  removed. 

13.  Section  927.403  is  revised  to  read 
as  follows: 

•27.403    Negotiations  and  deviations. 

Contracting  officers  shall  contact 
Patent  Counsel  assisting  their 
contracting  activity  or  the  Assistant 
General  Coimsel  for  Technology 
Transfer  and  Intellectual  Property  for 
assistance  in  selecting,  negotiating,  or 
approving  appropriate  data  and 
copyright  clauses  in  accordance  with 
the  procedures  set  forth  in  this  subpart 
and  48  CFR  part  27.4.  In  particular, 
contracting  officers  shall  seek  the 
prompt  and  timely  advice  of  Patent 
Counsel  regarding  any  situation  not  in 
conformance  with  this  subpart  and 
prescribed  clauses,  including  the 
inclusion  or  modification  of  alternate 
paragraphs  of  the  Rights  in  Data  clause 
at  48  CFR  52.227-14.  as  amended  at  48 
CFR  927.409(a).  the  exclusion  of 
specific  items  from  said  clause,  the 
exclusion  of  the  Additional  Technical 
Data  Requirements  clause  at  48  CFR 
52.227-16,  and  the  inclusion  of  any 
special  provisions  in  a  particular 
contract. 

14.  Section  927.404  is  added  to  read 
as  follows: 


•ZT^MRIgMB  in  Tsehnieal  Data  m 
Subcoiiliauls.  (DOE  eowsfaos— paraoraplis 
(8).(ii).(0.and(m).)  ^^ 

(g)(4)  Contractors  are  required  by 
paragraph  (d)(3)  of  the  clause  at  FAR 
52.227-14,  as  modified  pursuant  to  48 
CFR  927.409(a)(1),  to  acquire 
permission  &t)m  DOE  to  assert  copyright 
in  any  computer  software  first  produced 
in  the  performance  of  the  contract.  This 
requirement  reflects  DOE's  established 
software  distribution  program, 
recognized  at  FAR  27.404(g)(2),  and  the 
Department's  statutory  dissemination 
obligations.  When  a  contractor  requests 
permission  to  assert  copyright  in 
accordance  with  paragraph  (d)(3)  of  the 
Rights  in  Data— General  clause  as 
prescribed  for  use  at  48  CFR 
927.409(a)(1),  Patent  Counsel  shall 
predicate  its  decision  on  the 
considerations  reflected  in  paragraph  (e) 
of  the  clause  at  970.5204-82  Rights  in 
Data— Technology  Transfer. 

(k)  Subcontracts.  (l)(i)  It  is  the 
responsibility  of  prime  contractors  and 
higher  tier  subcontractors,  in  meeting 
their  obligations  with  respect  to  contract 
data,  to  obtain  from  their  subcontractor 
the  rights  in,  access  to,  and  delivery  of 
such  data  on  behalf  of  the  Government.    • 
Accordingly,  subject  to  the  policy  set 
forth  in  this  subpart,  and  subject  to  the 
approval  of  the  contracting  officer, 
where  required,  selection  of  appropriate 
technical  data  provisions  for 
subcontracts  is  the  responsibility  of  the 
prime  contractors  or  higher-tier 
subcontractors.  In  many,  but  not  all 
instances,  use  of  the  Rights  in  Technical 
Data  clause  of  FAR  52.227-14.  as 
modified  pursuant  to  48  CFR 
927.409(a)(1),  in  a  subcontract  wiU 
provide  for  sufficient  Government  rights 
in  and  access  to  technical  data.  The 
inspection  rights  afforded  in  Alternate  V 
of  that  clause  normally  should  be 
obtained  only  in  first-tier  subcontracts 
having  as  a  purpose  the  conduct  of 
research,  development,  or 
demonstration  work  or  the  furnishing  of 
supplies  for  which  there  are  substantial 
technical  data  requirements  as  reflected 
in  the  prime  contract. 

(ii)  It  a  subcontractor  refuses  to  accept 
technical  data  provisions  affording 
rights  in  and  access  to  technical  data  on 
behalf  of  the  Government,  the  contractor 
shall  so  inform  the  contracting  officer  in 
writing  and  not  proceed  with  the  award 
of  the  subcontract  without  written 
authorization  of  the  contracting  officer, 
(iii)  In  prime  contracts  (or  higher-tier 
subcontracts)  which  contain  the 
Additional  Technical  Data 
Requirements  clause  at  FAR  52.227-16, 
it  is  the  further  responsibiUty  of  the 
contractor  (or  higher-tier  subcontractor) 
to  determine  whether  inclusion  of  such 
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clause  in  a  subcontract  is  required  to 
satisfy  technical  data  requirements  of 
the  prime  contract  (or  higher-tier 
subcontiact). 

(2)  As  is  the  case  for  DOE  in  its 
determination  of  technical  data 
requirements,  the  Additional  Technical 
Data  Requirements  clause  at  FAR 
52.227-16  should  not  be  used  at  any 
subcontracting  tier  where  the  technical 
data  reouiiements  are  fully  known. 
NormaUy,  the  clause  %vill  be  used  only 
in  subcontracts  having  as  a  purpose  the 
conduct  of  research,  development,  or 
demonstration  work.  Prime  contractors 
and  higher-tier  subcontractors  shall  not 
use  their  power  to  award  subcontracts 
as  economic  leverage  to  acquire  rights  in 
the  subcontractor's  limited  rights  data  or 
restricted  computer  software  for  their 
private  use,  and  they  shall  not  acquire 
rights  to  limited  rights  data  or  restricted 
computer  software  on  behalf  of  the 
Government  for  standard  commercial 
items  without  the  prior  approval  of 
Patent  Counsel. 

(1)  Contractor  licensing.  In  many 
ccmtracting  situations  the  achievement 
of  DOE's  (Objectives  would  be  frustrated 
,  if  the  Government,  at  the  time  of 
cmtracting.  did  not  obtain  on  behalf  of 
respoosibto  third  parties  and  itself 
limited  Ucense  ri^ts  in  and  to  limited 
rights  data  or  restricted  computer 
software  or  both  necessary  for  the 
practioe  of  subject  inventions  or  data 
first  produced  or  deUvered  in  the 
peifMinance  of  the  contract.  Where  the 
purpose  of  the  contract  is  research, 
development,  or  demonstration, 
contractingofficers should consuh  with 
program  officials  and  Patent  Counsel  to 
consider  whether  such  rights  should  be 
acquired.  No  such  rights  should  be 
obtained  hxim  a  small  business  or  non- 
profit (Hganization,  unless  similar  rights 
in  backgroimd  inventions  of  the  smul 
business  or  non-profit  organization  have 
been  authcnized  in  accordance  with  35 
U.S.C  202(f).  In  all  cases  when  the 
contractor  has  agreed  to  include  a 
provisicm  assuring  commercial 
availabiUty  of  bac^iground  patents, 
consideration  should  be  given  to 
securing  for  the  Government  and 
resptmsible  third  parties  at  reasonable 
royalties  and  under  appropriate 
restrictions,  co-extensive  license  rights 
for  data  which  are  limited  rights  data 
and  restricted  cc»nputer  software.  When 
such  Ucense  rights  are  deemed 
necessary,  the  Rights  in  Data-General 
clause  at  FAR  52.227-14  should  be 
supplemented  by  the  addition  of 
Ahemate  VI  as  provided  at  48  CFR 
952.227-14.  Alternate  VI  will  normally 
be  sufficient  to  cover  limited  rights  data 
and  restricted  computer  software  for 
items  and  processes  that  were  used  in 


the  contract  and  are  necessary  in  order 
to  insure  widespread  commercial  use  or 
practical  utilization  of  a  subject  of  the 
contract.  The  expression  "subject  of  the 
contract"  is  intended  to  limit  the 
licensing  required  in  Alternate  VI  to  the 
fields  of  technology  specifically 
contemplated  in  tibe  contract  effort  and 
may  be  replaced  by  a  more  specific 
statement  of  the  fields  of  technology 
intended  to  be  covered  in  the  manner 
described  in  the  patent  clause  at  48  CFR 
952.227-13  pertaining  to  "Background 
Patents."  Where,  however,  limited 
rights  data  and  restricted  computer 
software  cover  the  main  purpose  or 
basic  technology  of  the  research, 
development,  or  demonstration  effort  of 
the  contract,  rather  than 
subcomponents,  products,  or  processes 
which  are  andllaiy  to  the  contract 
effort,  the  limitations  set  forth  in 
subparagraphs  (k)(l)  through  (k)(4)  of 
Alternate  VI  of  48  CFR  952.227-14 
should  be  modified  or  deleted. 
Paragraph  (k)  of  48  CFR  952.227-14 
further  provides  that  limited  rights  data 
or  restricted  computer  software  may  be 
specified  in  the  contract  as  being 
excluded  from  or  not  subject  to  the 
licensing  requirements  thereof.  This 
exclusion  can  be  implemented  by 
limiting  the  applicability  of  the 
provisions  of  paragraph  (k)  of  48  CFR 
952.227-14  to  only  those  classes  or 
categories  of  limited  rights  data  and 
restricted  computer  software 
determined  as  being  essential  for 
licensing.  Although  contractor  licensing 
may  be  required  under  paragraph  (k)  of 
48  CFR  952.227-14,  the  final  resolution 
of  questions  regarding  the  scope  of  such 
licenses  and  the  terms  thereof, 
including  provisions  for  ccxifidentiahty, 
and  reasonable  royalties,  is  then  left  to 
the  negotiation  of  the  parties. 

(m)  Access  to  restricted  data.  In 
contracts  involving  access  to  certain 
categories  of  DOE-owned  Category  C-24 
restricted  data,  as  set  forth  in  10  CFR 
part  725,  DOB  has  reserved  the  right  to 
receive  reasonable  compensation  for  the 
use  of  its  inventions  and  discovraies. 
including  its  related  data  and 
technology.  Accordingly,  in  contracts 
where  access  to  such  restricted  data  is 
to  be  provided  to  contractors.  Alternate 
Vn  shall  be  incorporated  into  the  rights 
in  technical  data  clause  of  the  contract. 
In  addition,  in  any  other  types  of 
contracting  situations  in  which  the 
contractor  m^  be  given  access  to 
restricted  data,  appropriate  limitations 
on  the  use  of  such  data  must  be 
specified. 

15.  Subsection  927.404-70  is  added  to 
read  as  follows: 


927.404-70    SWUIory  Programs. 

Occasionally,  Congress  enacts 
legislation  that  avthorizes  or  requires 
the  Department  to  protect  from  public 
disclosure  spedflc  data  first  produced 
in  the  performance  of  the  ccmtract. 
Examples  of  such  programs  are  "the 
Metals  Initiative''  and  section  3001(d)  of 
the  Energy  Policy  Act.  In  such  cases 
DOE  Patent  Coimsel  is  responsible  for 
providing  the  appropriate  contractual 
provisions  for  protecting  the  data  in 
accordance  with  the  statute.  Generally, 
such  clauses  will  be  based  upon  the 
Rights  in  Data-General  clause  prescribed 
for  use  at  48  CFR  927.409(a)  with 
appropriate  modifications  to  define  and 
protect  the  "protected  data"  in 
accordance  with  the  applicable  statute. 
When  contracts  under  such  statutes  are 
to  be  awarded,  contracting  officera  must 
acquire  from  Patent  Counsel  the 
appropriate  contractual  provisions. 
Additionally,  the  contracting  officer 
must  consult  with  DOE  program 
personnel  and  Patent  Coimsel  to 
identify  data  first  produced  in  the 
performance  of  the  contract  that  will  be 
recognized  by  the  parties  as  protected 
data  and  what  data  will  be  made 
available  to  the  public  notwithstanding 
the  statutory  au^ority  to  withhold  the 
data  from  public  dissemination. 

16.  Section  927.408  is  added  to  read 
as  follows: 

927 jM6   Coeponaerad  reeearch  and 


Because  of  the  Department  of  Energy's 
statutory  duties  to  disseminate  data  first 
prodiiced  under  its  contracts  for 
research,  development,  and 
demonstration,  the  provisions  of  FAR 
27.408  do  not  apply  to  cosponsored  or 
cost  shared  contracts. 

17.  Section  927.409  is  added  to  read 
as  follows: 

927.409    OoMc  nation  provisions  and 


UMI 


t(a|.(hk(a).and(q). 

(a)(1)  Hie  contracting  officer  shall 
insert  the  clause  at  FAR  52.227-14, 
Rights  in  Data-General,  substituting  the 
following  paragraph  (a)  and  inclucUng 
the  following  paragraph  (d)(3)  and 
Alternate  V  in  solicitations  and 
contracts  if  it  is  contemplated  that  data 
will  be  produced,  furnished,  or  acquired 
under  the  contract;  except  contracting 
officera  are  authorized  to  use  Alternate 
IV  rather  than  paragraph  (d)(3)  in 
contracts  for  basic  or  applied  research 
with  educational  institutions  except 
where  software  is  specified  for  delivery 
or  except  where  other  special 
drciunstances  exist: 

(a)  D^initions. 
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(1)  Computer  data  bases,  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
capable  of,  and  for  the  purpose  of,  being 
stored  in,  processed,  and  operated  on  by  a 
computer.  The  term  does  not  include 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
formulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software.  For  the  purposes  of  this  clause,  the 
term  does  not  include  data  incidental  to  the 
administration  of  this  contract,  such  as 
financial,  administrative,  cost  and  pricing,  or 
management  information. 

(4)  Form,  fit,  and  function  data,  as  used  in 
this  clause,  means  data  relating  to  items, 
components,  or  processes  that  are  sufficient 
to  enable  physical  and  functional 
interchangeability,  as  well  as  data  identifying 
source,  size,  configuration,  mating,  and 
attachment  characteristics,  functional 
characteristics,  and  performance 
requirements;  except  that  for  ccnnputer 
software  it  means  data  identifying  source, 
functional  characteristics,  and  perfcHmance 
requirements  but  specifically  excludes  the 
source  code,  algorithm,  process,  formulae, 
and  flow  charts  of  the  software. 

(5)  Limited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
embody  trade  secrets  or  are  commercial  or 
financial  and  confidential  or  privileged.  The 
Government's  rights  to  use,  duphcate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  sub{>aragraph 
(g)(2]  of  this  section  if  included  in  this 
clause. 

(6)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
trade  secret;  is  commercial  or  financial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer 
software.  The  Government's  rights  to  use, 
duplicate,  or  disclose  restricted  computer 
software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  subparagraph  (g)(3)  of  this 
section  if  included  in  this  clause. 

(7)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 
manuals  and  instructional  materials  and 
technical  data  formatted  as  a  computer  data 


(8)  Unlimited  rights,  as  used  in  this  clause, 
means  the  rights  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public. 


including  by  electronic  means,  and  perform 
publicly  and  display  publicly,  in  any 
manner,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 
*         •         *         *         » 

(d)(3)  The  Contractor  agrees  not  to  assert 
copyright  In  computer  software  first 
produced  in  the  performance  of  this  contract 
without  prior  written  permission  of  the  DOE 
Patent  Counsel  assisting  the  contracting 
activity.  When  such  permission  is  granted, 
the  Patent  Counsel  shall  specify  appropriate 
terms,  conditions,  and  submission 
requirements  to  assure  utilization, 
dissemination,  and  commercialization  of  the 
data.  The  Contractor,  when  requested,  shall 
promptly  deliver  to  Patent  Counsel  a  duly 
executed  and  approved  instrument  folly 
confirmatory  of  all  rights  to  which  the 
Government  is  entitled. 

(2)  However,  ri^ts  in  data  in  these 
specific  situations  will  be  treated  as 
described,  where  the  contract  is — 

(i)  For  the  production  of  special  works 
of  the  type  set  forth  in  FAR  27.405(a), 
but  the  clause  at  FAR  52.227-14,  Rights 
in  Data-General,  shall  be  included  in  the 
contract  and  made  appUcable  to  data 
other  than  special  works,  as  appropriate 
(See  paragraph  (i)  of  FAR  27.409); 

(ii)  For  the  acquisition  of  existing  data 
works,  as  described  in  FAR  27.405(b) 
(See  paiaoaph  (j)  of  FAR  27.409); 

(iii)  To  he  performed  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico,  in  which  case  agencies  may 
prescribe  di£rerent  clauses  (^ 
paragraph  (n)  of  FAR  27.409); 

(iv)  For  architect-engineer  services  or 
construction  work,  in  which  case 
contracting  officers  shall  utiUze  the 
clause  at  FAR  52.227-17,  Rights  in  Data- 
Special  Works; 

(v)  A  Small  Business  Innovation 
Research  contract  (See  paragraph  (1)  of 
FAR  27.409); 

(vi)  For  management  and  operation  of 
a  DOE  facility  (See  970.2705)  or  other 
contracts  involving  the  production  of 
data  necessary  for  the  management  or 
operation  of  DOE  facihties  or  a  DOE 
site,  after  consultation  with  Patent 
Counsel  (See  927.402-l(b));  or 

(vii)  Awarded  pursuant  to  a  statute 
expressly  providing  authority  for  the 
protection  of  data  first  produced 
thereunder  from  disclosure  or 
dissemination.  (See  927.404-70). 

(h)  The  contracting  officer  shall  insert 
the  clause  at  FAR  52.227-16,  Additional 
Data  Requirements,  in  sohcitations  and 
contracts  involving  experimental, 
developmental,  research,  or 
demonstration  work  (other  than  basic  or 
applied  research  to  be  performed  solely 
by  a  imiversity  or  college  where  the 
contract  amount  will  be  $500,000  or 
less)  imless  all  the  requirements  for  data 
are  believed  to  be  known  at  the  time  of 


contracting  and  specified  in  the 
contract.  See  FAR  27.406(b).  This  clause 
may  also  be  used  in  other  contracts 
when  considered  appropriate. 

*        *        *        *        » 

(s)  Contracting  officers  shall 
incorporate  the  solicitation  provision  at 
FAR  52.227-23,  Rights  to  Proposal  Data 
(Technical),  in  all  requests  for 
proposals. 

(t)  Contracting  officers  shall  include 
the  solicitation  provision  at  952.227-64 
in  all  solicitations  involving  research, 
developmental,  or  demonstration  work. 

Subpart  927.70— [Ramovad  and 
Raaarvad] 

18.  Subpart  927.70  consisting  of 
927.7000  through  927.7005  is  removed 
and  reserved. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

19.  The  authority  citation  for  Part  952 
continues  to  read  as  follows: 

Audiority:  42  U.S.C  7254;  40  U.S.C 
486(c). 

952.227-13    [Amended] 

20.  Subsection  952.227-13  is 
amended  in  paragraph  (a)  of  the  clause 
by  inserting  the  sentence  "See  10  CFR 
part  784."  at  the  end  of  the  definition  of 
"EKDE  patent  waiver  regulations"  and  in 
subparagraph  (c)(l)(ii)  introductory  text 
of  the  clause  by  inserting  "(10  CFR  part 
784)"  after  the  phrase  "patent  waiver 
regulations". 

21.  Subsection  952.227-14  of  Part  952 
is  added  to  read  as  follows: 

952.227-14    Rights  in  data-general. 
(DOE  coverage-alternates  VI  and  vn) 
Alternate  VI  (Feb  1998) 

As  prescribed  at  48  CFR  927.404(1)  insert 
Alternate  VI  to  require  the  contractor  to 
license  data  regarded  as  limited  rights  data  or 
restricted  computer  software  to  the 
Government  and  third  parties  at  reasonable 
royalties  upon  request  by  the  Department  of 
Energy. 

(k)  Contractor  Licensing.  Except  as  may  be 
otherwise  specified  in  this  contract  as  data 
not  subject  to  this  paragraph,  the  contractor 
agrees  that  upon  written  application  by  DOE, 
it  will  grant  to  the  Government  and 
responsible  third  parties,  for  purposes  of 
practicing  a  subject  of  this  contract,  a 
nonexclusive  license  in  any  limited  rights 
data  or  restricted  computer  software  on  terms 
and  conditions  reasonable  under  the 
ciitnmistances  including  appropriate 
provisions  for  confidentialify;  provided, 
however,  the  contractor  shall  not  be  obliged 
to  license  any  such  data  if  the  contractor 
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demonstrates  to  the  satisfaction  of  the 
Secretary  of  Energy  or  designee  that: 

(1)  Such  data  are  not  essential  to  the 
manufacture  or  practice  of  hardware 
designed  or  bbricated,  or  processes 
developed,  under  this  contract: 

(2)  Such  data,  in  the  form  of  results 
obtained  by  their  use,  have  a  commercially 
competitive  alternate  available  or  readily 
introdudble  from  one  or  more  other  sources; 

(3)  Such  data,  in  the  form  of  results 
obtained  by  their  use,  are  being  supplied  by 
the  contractor  or  its  licensees  in  sufficient 
quantity  and  at  reasonable  prices  to  satisfy 
maricet  needs,  or  the  contractor  or  its 
licmaeea  have  taken  effective  steps  or  within 
a  reasonable  time  are  expected  to  take 
effective  steps  to  so  supply  such  data  in  the 
fonn  of  results  obtained  by  their  use;  or 

(4)  Such  data,  in  the  foirn  of  result 
obtained  by  their  use,  can  be  furnished  by 
another  firm  skilled  in  the  art  of 
manufacturing  items  or  perfonning  processes 
of  the  same  general  type  and  character 
necessary  to  achieve  the  contract  results. 
(End  of  Alternate) 

Altamata  VD  (Feb  1998) 

As  prescribed  in  48  CFR  927.404(m)  make 
the  change  described  in  Alternate  Vn  to  limit 
the  contractor's  use  of  DOE  restricted  data. 

Insert  the  parenthetical  phrase  "(except 
Restricted  Data  in  category  C-24, 10  CFR  part 
725,  in  which  DOE  has  reserved  the  right  to 
receive  reasonable  cmnpensation  for  the  use 
of  its  inventions  and  discoveries,  including 
related  data  and  technology)."  after  the 
phiaae  "data  first  produced  or  specifically 
used  by  the  Ccmtractor  in  the  performance  of 
this  contract"  in  paragraph  (bK2)(i)  of  the 
dauae  at  FAR  52.227-14. 
(End  of  Alternate) 

W2J27-73  through  962.227-83 


22.  In  Part  952,  subsections  952.227- 
73,  952.227-75,  952.227-76.  952.227- 
77, 952.227-78, 952.227-79.  and 
952.227-93  an  removed. 

23.  Subeection  952.227-84  is  revised 
to  read  as  follows: 

•S2.227-M    NoMeaof  right  to  rMiuest 


Include  this  provision  in  all 
appropriate  solicitations  in  accordance 
with  48  CFR  927.409(t). 
Right  to  Request  Patent  Waiver  (Feb  1998) 

OChran  have  die  right  to  request  a  waiver 
of  all  or  any  part  of  the  rights  of  the  United 
States  in  inventions  conceived  or  first 
actually  reduced  to  practice  in  perfiarmance 
of  the  contract  that  may  be  awarded  as  a 
result  of  this  solicitation,  in  advance  of  or 
within  30  days  after  the  effective  date  of 
contracting.  Even  where  such  advance  waiver 
is  not  requested  at  the  request  is  denied,  the 
contractor  will  have  a  continuing  right  imder 
the  contract  to  request  a  waiver  of  the  rights 
of  the  United  States  in  identified  inventions. 
I.e..  individual  inventions  conceived  or  first 
actually  reduced  to  practice  in  performance 
of  the  contract  Domestic  small  businesses 
and  dmnestic  nonprofit  organizations 


normally  will  receive  the  patent  rights  clause 
at  DEAR  952.227-11  which  permits  the 
contractor  to  retain  title  to  such  inventions, 
except  under  contracts  for  management  or 
operation  of  a  Government-owned  research 
and  developmsnt  facility  or  under  contracts 
involving  exceptional  circumstances  or 
intelligence  activities.  Therefore,  small 
businesses  and  nonprofit  organizations 
normally  need  not  request  a  waiver.  See  the 
patent  rights  clause  in  the  draft  contract  in 
this  solicitation.  See  DGE's  patent  waiver 
regulations  at  10  CFR  pan  784. 
(End  of  Provision) 

PART  970— OOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

24.  The  authority  citation  for  Part  970 
continues  to  lead: 

Audutrity:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L  95-91  (42  U.S.C  7254). 

25.  Section  970.2705  is  revised  to  read 
as  follows: 


970.2705    Riglltsin 

(a)  Rights  in  data  relating  to  the 
performance  of  the  contract  and  to  all 
facilities  are  significant  in  assvuing 
continuity  of  the  management  and 
operation  of  OOE  CaciUties.  It  is  crucial 
in  assiuing  DOE's  continuing  ability  to 
perform  its  statutory  missions  that  OOE 
obtain  rights  to  all  data  produced  or 
specifically  used  by  its  management  and 
operating  contractors  and  appropriate 
subcontractors.  In  order  to  obtain  the 
necessary  rights  in  technical  data.  IX)E 
contracting  officers  shall  assure  that 
management  and  operating  contracts 
contain  either  the  Rights  in  Oata  clause 
at  48  CFR  970.5204-82  or  the  clause  at 
48  CFR  970.5204-83.  Selection  of  the 
appropriate  clause  is  dependent  upon 
whether  technology  transfer  is  a  mission 
of  the  management  and  operating 
contract  pursuant  to  the  National 
Competitiveness  Technology  Transfer 
Act  of  1989  (Pub.  L  101-189.  as 
amended).  If  technology  transfer  is  not 

a  mission  of  the  management  and 
operating  contractor,  the  clause  at  48 
CFR  970.5204-82  will  be  used,  hi  those 
instances  in  which  technology  transfer 
is  a  mission,  the  clause  at  48  CFR 
970.5204-83  will  be  used. 

(b)  Employees  of  the  management  and 
operating  contractor  may  not  be  used  to 
assist  in  the  preparation  of  a  proposal  or 
bid  for  the  performance  of  services, 
which  are  similar  or  related  to  those 
being  performed  under  the  contract,  by 
the  contractor  or  its  parent  or  affiUate 
organization  flor  commercial  customers 
unless  the  employee  has  been  separated 
from  work  under  the  DOE  contract  for 
stich  period  as  the  Head  of  the 


Contracting  Activity  or  designee  shall 
have  directed. 

26.  Revise  Section  970.2706  as 
follows: 

970.2706    Rights  In  technicai  data- 
procedures. 

(a)  The  clauses  at  48  CFR  970.5204- 
82  and  48  CFR  970.5204-83  both 
provide  generally  for  Government 
ownership  and  ror  unlimited  rights  in 
the  Government  for  all  data  first 
produced  in  the  performance  of  the 
contract  and  unlimited  rights  in  data 
specifically  used  in  the  performance  of 
the  contract.  Bodi  clauses  provide  that, 
subject  to  patent,  security,  and  other 
provisions  of  the  contract,  the  contractor 
may  use  contract  data  for  its  private 
purposes.  The  contractor,  tmder  either 
clause,  must  treat  any  data  furnished  by 
OOE  or  acquired  from  other  Government 
agencies  or  private  entities  in  the 
performance  of  their  contracts  in 
accordance  with  any  restrictive  legends 
contained  therein. 

(b)  Since  both  clauses  secure  access  to 
and,  if  requested,  delivery  of  technical 
data  used  in  the  performance  of  the 
contract,  there  is  generally  no  need  to 
use  the  Additional  Technical  Data 
Reqiiirements  clause  at  FAR  52.227-16 
in  the  management  and  operating 
contract. 

(c)(1)  Paragraph  (d)  of  the  clause  at  48 
CFR  970.5204-82  and  paragraph  (f)  of 
the  clause  at  48  CFR  970.5204-83 
provide  for  the  inclusion  in 
subcontracts  of  the  Rights  in  Technical 
Data— General  clause  at  FAR  52.227-14, 
with  Alternate  V,  and  modified  in 
accordance  with  DEAR  927.409.  Those 
clauses  also  provide  for  the  inclusion  in 
appropriate  subcontracts  Alternates  II, 
m,  and  IV  to  the  clatise  at  FAR  52.227- 
14  with  DOE'S  prior  approval  and  the 
inclusion  of  the  Additional  Technical 
Data  Requirements  clause  at  FAR 
52.227-16  in  all  subcontracts  for 
research,  development,  or 
draionstration  and  all  other 
subcontracts  having  special 
requirements  for  the  production  or 
delivery  of  data.  In  subcontracts, 
including  subcontracts  for  related 
support  services,  involving  the  design  or 
operation  of  any  plants  or  facilities  or 
specially  designed  equipment  for  such 
plants  or  fadhties  that  are  managed  or 
operated  by  the  contractor  under  its 
contract  with  DOE,  the  management  and 
operating  contractor  shall  use  the  Rights 
in  Data — FaciUties  clause  at  48  CFR 
970.5204-62. 

(2)  Where,  however,  a  subcontract  is 
to  be  awarded  by  the  management  and 
operating  contractor  in  connection  with 
a  program,  as  discussed  at  927.404-70» 
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which  provides  statutory  authority  to 
protect  from  pubhc  disclosure,  data  first 
produced  under  contracts  awarded 
pursuant  to  the  program,  contracting 
officers  shall  ensure  that  the  M&O 
contractor  includes  in  that  subcontract 
the  rights  in  data  clause  provided  by 
DOE  Patent  Counsel,  consistent  with 
anv  accompanying  guidance. 

(3)  Management  and  operating 
contractors  and  higher-tier 
subcontractors  shall  not  use  their  power 
to  award  subcontracts  as  economic 
leverage  to  acquire  rights  in  a 
subcontractor's  limited  rights  data  or 
restricted  computer  software  for  their 
private  use,  nor  may  they  acquire  rights 
in  a  subcontractor's  limited  rights  data 
or  restricted  computer  software  except 
through  the  use  of  Alternate  II  or  m  to 
the  clause  at  FAR  52.227-14, 
respectively,  without  the  prior  approval 
of  DOE  Patent  Counsel. 

(d)(1)  Paragraphs  (e)  and  (f)  of  the 
clause  at  48  CFR  970.5204-82  and 
paragraphs  (g)  and  (h)  of  the  clause  at 
48  CFR  970.5204-«3  provide  for  the 
contractor's  granting  a  nonexclusive 
license  in  any  limited  rights  data  and 
restricted  computer  software 
specifically  used  in  performance  of  the 
contract. 

(2)  In  certain  instances  the  objectives 
of  DOE  would  be  finstrated  if  the 
Government  did  not  obtain,  at  the  time 
of  contracting,  limited  hcense  rights  on 
behalf  of  responsible  third  parties  and 
the  Government  in  and  to  l^ited  rights 
data  or  restricted  computer  software  or 
both  necessary  for  the  practice  of  subject 
inventions  or  data  first  produced  or 
delivered  in  the  performance  of  the 
contract.  This  situation  may  arise  in  the 
performance  of  management  and 
operating  contracts  and  contracts  for  the 
management  or  operation  of  a  DOE 
facility  or  site.  Contracting  officers 
should  consult  with  program  officials 
and  Patent  Counsel.  No  such  rights 
should  be  obtained  fix>m  a  small 
business  or  non-profit  organization, 
unless  similtir  rights  in  backgroimd 
inventions  of  the  small  business  or  non- 
profit  organization  have  been  authorized 
in  accordance  with  35  U.S.C.  202(f). 
Where  such  a  background  Ucense  is  in 
DOE's  interest,  a  provision  that  provides 
substantially  as  Alternate  VI  at  48  CFR 
952.227-14  should  be  added  to  the 
appropriate  clause,  48  CFR  970.5204-62 
or  48  CFR  970.5204-83. 

(e)  The  Rights  in  Data-Technology 
Transfer  clause  at  48  CFR  970.5204-63 
diffiars  fitun  the  clause  at  48  CFR 
970.5204-82  in  the  context  of  its  more 
detailed  treatment  of  copyright.  In 
management  and  operating  contracts 
that  have  technology  transfer  as  a 
mission,  the  right  to  assert  copyright  in 


data  first  produced  under  the  contract 
will  be  a  valuable  right,  and 
commercialization  of  such  data, 
including  computer  software,  will  assist 
the  M&O  contractor  in  advancing  the 
technology  transfer  mission  of  the 
contract.  The  clause  at  48  CFR 
970.5204-83  provides  for  DOE  approval 
of  DOE's  taking  a  Umited  copyright 
license  for  a  period  of  five  years,  and, 
in  certain  rare  cases,  specified  longer 
periods  in  order  to  contribute  to 
commerciaUzation  of  the  data. 

(f)  Contracting  officers  should  consult 
with  Patent  Coimsel  to  assure  that 
requirements  regarding  royalties  and 
conflicts  of  interest  associated  with 
asserting  copyright  in  data  first 
produced  imder  the  contract  are 
appropriately  addressed  in  the 
Technology  Transfer  Mission  clause  of 
the  management  and  operating  contract. 
Where  it  is  not  otherwise  clear  which 
DOE  program  funded  the  development 
of  a  computer  software  package,  such  as 
where  the  development  was  ^ded  out 
of  a  contractor's  overhead  accoimt,  the 
DOE  program  which  was  the  primary 
soiuce  of  funding  for  the  entire  contract 
is  deemed  to  have  administrative 
responsibihty.  This  issue  may  arise, 
among  others,  in  the  decision  whether 
to  grant  the  contractor  permission  to 
assert  copyright.  See  para^Bph  (e)  of  the 
Rights  in  Data-Technology  Transfer 
clause  at  970.5204-83. 

(g)  In  management  and  operating 
contracts  involving  access  to  DOE- 
owned  Category  C-24  restricted  data,  as 
set  forth  in  10  CFR  part  725,  DOE  has 
reserved  the  right  to  receive  reasonable 
compensation  for  the  use  of  its 
inventions  and  discoveries,  including 
its  related  restricted  data  and 
technology.  Alternate  I  to  each  clause 
shall  be  used  where  access  to  Category 
C— 24  restricted  data  is  contemplated  in 
the  performance  of  a  contract. 

27.  Section  970.2707  is  added  to  read 
as  follows: 

970.2707    Rights  in  data  clauaes. 

(a)  Contracting  officers  shall  insert  the 
clause  at  48  CFR  970.5204-82.  Rights  in 
Data-Facilities,  in  management  and 
operating  contracts  whidi  do  not 
contain  the  clause  at  48  CFR  970.5204- 
40,  Technolo^  Transfiar  Mission. 

(b)  Contracting  officers  shall  insert  the 
clause  at  970.5204-63,  Rights  in  Data- 
Technology  Transfer,  in  management 
and  operating  contracts  which  contain 
the  clause  at  970.5204-40,  Technology 
Transfer  Mission. 

(c)  In  accordance  with  48  CFR 
970.2706(g),  in  contracts  where  access 
to  Category  C-24  restricted  data,  as  set 
forth  in  10  CFR  part  725,  is  to  be 
provided  to  contractors.  Contracting 


Officers  shall  incorporate  Alternate  I  of 
the  appropriate  rights  in  data  clause 
prescribed  in  paragraph  (a)  or  (b)  of  this 
section. 

28.  Subsection  970.5204-62  is  added 
to  read  as  follows: 

970.5204-82  Rights  in  data— fscilhlas. 

Insert  the  following  clause  in  the 
management  and  operating  contracts  in 
accordance  with  48  CFR  970.2707. 
Rights  in  Data— Facilities  (Feb  1998) 

(a)  Definitions. 

(1)  Computer  data  bases,  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
cajMble  of,  and  for  the  purpose  of,  being 
stored  in,  processed,  and  operated  on  by  a 
computer.  The  term  does  not  include 
computer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations  and  (ii)  data 
compirising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
ibimulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
tenn  includes  technical  data  and  computer 
software.  The  term  "data"  does  not  include 
data  incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  or  management  information. 

(4)  Limited  rights  data,  as  used  in  this 
clause,  means  data,  other  than  ct»nputer 
software,  developed  at  private  expense  that 
embody  trade  secrets  or  are  commercial  or 
financial  and  confidential  or  privileged.  The 
Government's  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  subparagraph  (e) 
of  this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
trade  secret;  is  commercial  or  financial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  soft%vare,  including 
minor  modifications  of  any  such  computer 
software.  The  Government's  rights  to  use, 
duplicate,  or  disclose  restricted  computer 
software  are  as  set  forth  in  the  Restricted 
Rights  Notice  of  paragraph  (f|  of  this  clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 
manuals  and  instructional  materials  and 
technical  data  formatted  as  a  computer  data 
base. 

(7)  Unlimited  rights,  as  used  in  this  clause, 
means  the  rights  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 
works,  distribute  copies  to  the  public, 
including  by  electronic  means,  and  perfcxm 
publicly  and  display  pubUcly,  in  any 
manner,  including  by  electronic  means,  and 
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far  any  pupow  whataoevur,  and  to  have  or 
pennit  othm  to  do  sa 
(b)  Allocation  t^Kg^ts. 

(1)  Tlw  Govonunant  shall  have: 

(i)  Ownership  of  all  technical  data  and 
oomiNitar  soiKvare  first  produced  in  the 
perfccmaDoe  of  this  Contract: 

(ii)  Unlimited  rights  in  iartmiral  data  and 
computer  software  ^MKifically  used  in  the 
perfcrmance  of  this  Qmtract,  except  as 
provided  herein  reguding  oopyri^t,  limited 
rights  data,  cr  restricted  computer  software, 
or  except  far  other  data  specifically  protected 
by  statute  far  a  period  of  time  or,  where, 
apjHoved  by  DOB,  appropriate  instances  of 
the  DCS  Work  far  Others  Program; 

(iii)  The  right  to  inspect  technical  data  and 
computer  stntwars  first  produced  or 
specifically  used  in  the  performance  of  this 
Contract  at  all  reasonable  times.  The 
Contractor  shall  make  available  all  necessary 
facilities  to  allow  TXX  personnel  to  perform 
such  inspection; 

(iv)  The  right  to  have  all  technical  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performance  of  this 
CfDntract  delivered  to  the  Government  or 
otherwise  disposed  of  by  the  Contractor, 
either  as  the  Contracting  Officer  may  from 
time  to  time  direct  during  the  progress  of  the 
work  or  in  any  event  as  the  Contracting 
Officer  shall  direct  upon  ounpletion  at 
termination  of  this  Contract.  The  Contractor 
agrees  to  leave  a  copy  of  such  data  at  the 
facility  or  plant  to  which  such  data  relate, 
and  to  make  available  for  access  or  to  deliver 
to  the  Government  such  data  upon  request  by 
the  Contracting  Qfficer.  If  such  data  ire 
limited  rights  data  or  restricted  computer 
softvrare,  the  rights  of  the  Government  in 
such  data  shall  be  governed  solely  by  the 
provisions  of  paragraph  (e)  of  this  clause 
("Rights  in  Limited  Rights  Data")  or 
paragraph  (f)  of  this  clause  ("Rights  in 
Restricted  Computer  Software");  and 

(v)  The  right  to  remove,  cancel,  correct,  or 
ignore  any  markings  not  authorized  by  the 
terms  of  this  Contract  on  any  data  furnished 
hereunder  if,  in  response  to  a  written  inquiry 
by  DOB  concerning  the  propriety  of  the 
markings,  the  Contractor  fails  to  respond 
thereto  within  60  days  or  fails  to  substantiate 
the  propriety  of  the  markings.  In  eithw  case 
DOE  will  notify  the  Contractor  of  the  action 
takm. 

(2)  The  Contractor  shall  have: 

(i)  The  right  to  withhold  limited  rights  data 
and  restricted  computer  software  unless 
otherwise  provided  in  accordance  with  the 
provisions  of  this  clause;  and 

(ii)  The  right  to  use  for  its  private  purposes, 
subject  to  patent,  security  or  other  provisions 
of  this  Contract  data  it  first  produces  in  the 
perfannance  of  this  Contract,  except  for  data 
in  \XX,'s  Uraniimi  Enrichment  Technology, 
including  diffusion,  centrifuge,  and  atomic 
vapor  laser  isotope  separation,  provided  the 
data  requirements  of  this  Contract  have  been 
met  as  of  the  date  of  the  private  use  of  such 
data. 

(3)  The  Contractor  agrees  that  for  limited 
rights  data  or  restricted  computer  software  or 
other  technical,  business  or  financial  data  in 
the  form  of  recorded  information  which  it 
receives  from,  or  is  given  access  to  by,  DOE 
or  a  third  party,  including  a  IX)E  Contractor 


w  subocmtractiB',  and  for  technical  date  or 
computer  software  it  first  produces  under 
this  Contract  which  is  authwized  to  be 
marked  by  TXX,  the  Ccmtractor  shall  treat 
such  date  in  accordance  with  any  restrictive 
legend  contained  thereon. 

(c)  Copyrig^ttfd  Material. 

(1)  The  CmitnctOT  shall  not,  without  prior 
written  authorication  of  the  Patent  Cotmsel. 
assert  copyright  in  any  technical  data  or 
computer  software  first  produced  in  the 
performance  of  this  contract  To  the  extent 
such  authorization  is  granted,  the 
Government  reterves  nir  itself  and  others 
acting  on  its  bdialf,  a  nonexclusive,  paid-up, 
irrevocable,  world-wide  license  for 
Governmental  purposes  to  publish, 
distribute,  translate,  duplicate,  exhibit,  and 
perform  any  such  date  copyrighted  by  the 
Contractor. 

(2)  The  Contractor  agrees  not  to  include  in 
the  technical  date  or  c(»nputer  software 
delivered  under  the  contract  any  material 
copyrighted  by  the  Contractor  and  not  to 
knowingly  include  any  material  copyrighted 
by  others  without  first  granting  or  obtaining 
at  no  cost  a  license  therein  for  the  benefit  of 
the  Government  of  the  same  scope  as  set 
forth  in  paragr^h  (c)(1)  of  this  clause.  If  the 
Contractor  believes  that  such  copyrighted 
material  for  which  the  license  cannot  be 
obteined  must  be  included  in  the  technical 
date  or  computer  software  to  be  delivered, 
rather  than  merely  incorporated  therein  by 
reference,  the  Contractor  shall  obtain  the 
written  authorization  of  the  Contracting 
Officer  to  include  such  material  in  the 
technical  date  or  computer  software  prior  to 
its  delivery. 

(d)  Subcontracting. 

(1)  Unless  otherwise  directed  by  the 
Contracting  Officer,  the  Contractor  agrees  to 
use  in  subcontracts  in  which  technical  date 
or  computer  software  is  expected  to  be 
produced  or  in  subcontracts  for  supplies  that 
contain  a  requirement  for  production  or 
delivery  of  date  in  accordance  with  the 
policy  and  procedures  of  48  CFR  (FAR) 
Subpart  27.4  as  supplemented  by  48  CFR 
(DEAR)  927.401  through  927.409.  the  clause 
entitled  "Rights  in  Data-General"  at  48  CFR 
52.227-14  modified  in  accordance  with 
927.409(a)  and  including  Alternate  V. 
Alternates  II  through  IV  of  that  clause  may 
be  included  as  appropriate  with  the  prior 
approval  of  DOE  Patent  Counsel,  and  the 
Contractor  shall  not  acquire  rights  in  a 
subcontractor's  limited  rights  data  or 
restricted  computer  software,  except  through 
the  use  of  Altercates  II  or  III,  respectively, 
wfithout  the  prior  approval  of  DOE  Patent 
Counsel.  The  cbuse  at  FAR  52.227-16. 
Additional  Date  Requirements,  shall  be 
included  in  subcontracts  in  accordance  with 
DEAR  927.4090i).  The  contractor  shall  use 
instead  the  Rights  in  Data-Facilities  clause  at 
DEAR  970.5204-82  in  subcontracts, 
including  subcontracts  for  related  support 
services,  involving  the  design  or  operation  of 
any  plants  or  facilities  or  specially  designed 
equipment  for  such  plants  or  facilities  that 
are  managed  or  operated  under  its  contract 
with  DOE. 

(2)  It  is  the  responsibility  of  the  Contractor 
to  obtain  from  its  subcontractors  technical 
data  and  computer  software  and  rights 


therein,  on  behalf  of  the  Government, 
necessary  to  fidfill  the  Contractor's 
obligationa  to  the  Government  with  respect  to 
such  data.  In  the  event  of  refusal  fay  a 
subcontractor  to  accept  a  clause  affording  the 
Govenmient  such  righte,  the  Contractor  shall: 

(i)  Promptly  submit  written  notice  to  the 
Contracting  Officer  setting  forth  reasons  or 
the  subcontractor's  refiistd  and  other 
pertinent  information  which  may  expedite 
disposition  of  the  matter,  and 

(ii)  Not  proceed  with  the  subcontract 
without  the  writtea  authorization  of  the 
Contracting  Officer. 

(3)  Neither  the  Gontractw  nor  highra-tier 
sulxiontractors  shdl  use  their  poww  to  award 
subcoi^tiacte  as  economic  leverage  to  acquire 
rights  in  a  subcontractor's  limited  rights  data 
or  restricted  computer  softvrare  for  £eir 
private  use. 

(e)  Rights  in  Limited  Aig/its  Data. 

Except  as  may  be  otherwise  specified  in 
this  Contract  as  date  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hereby  grant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up  license  by 
or  for  the  Government,  in  any  limited  righte 
date  of  the  Contractor  specifically  used  in  the 
performance  of  this  Contract,  provided, 
however,  that  to  the  extent  that  any  limited 
righte  date  when  famished  or  delivered  is 
specifically  identified  by  the  Contractor  at 
the  time  of  initial  delivery  to  the  Government 
or  a  representetive  of  the  Government,  such 
date  shall  not  be  used  within  or  outeide  the 
Government  except  as  provided  in  the 
"Limited  Righte  Notice"  set  forth.  All  such 
limited  righte  date  shall  be  marked  with  the 
following  "Limited  Righte  Notice": 

Limited  Righte  Notice 

These  date  contain  "limited  righte  data," 
furnished  imder  Contract  No. 


with  the  United  States  Department  of  Energy 
which  may  be  dufdicated  and  used  by  the 
Government  with  the  express  limitetions  that 
the  "limited  rights  date"  may  not  be 
disclosed  outside  the  Government  or  be  used 
for  purposes  of  mamifacture  without  prior 
permission  of  the  Contractor,  except  mat 
further  disclosure  or  use  may  be  made  solely 
for  the  following  purposes: 

(a)  Use  (except  for  manufacture)  by  support 
services  contractors  within  the  scope  of  their 
contracte; 

(b)  This  "limited  righte  date"  may  be 
disclosed  for  evaluation  purposes  imder  the 
restriction  that  the  "limited  righte  date"  be 
retained  in  confidence  and  not  be  further 
disclosed; 

(c)  This  "limited  righte  date"  may  be 
disclosed  to  other  contractors  participating  in 
the  Government's  program  of  which  this 
Contract  is  a  part  for  information  or  use 
(except  for  manufacture)  in  connection  with 
the  work  performed  under  their  contracte  and 
under  the  restriction  that  the  "limited  righte 
date"  be  reteined  in  confidence  and  not  be 
further  disclosed; 

(d)  This  "limited  righte  date"  may  be  used 
by  the  Government  or  others  on  ite  behalf  for 
emergency  repair  (s  overhaul  work  under  the 
restriction  that  the  "limited  righte  date"  be 
retained  in  confidonce  and  not  be  further 
disclosed;  and 

(e)  Release  to  a  foreign  government,  or 
instrumentelity  thereof,  as  the  intereste  of  the 
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United  States  Government  may  require,  ftir 
information  or  evaluation,  or  for  emergency 
repair  at  oveiiiaul  work  by  such  government 

This  Notice  shall  be  marked  on  any 
reproduction  of  this  data  in  whole  or  in  part. 
(End  of  Notice) 

(f)  Rights  in  Restricted  Computer  Software. 

(1)  Except  as  may  be  otherwise  specified  in 
this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hraeby  grant  to  the  Government  an 
iiievocable,  nonexclusive,  paid-up,  license 
by  or  for  the  Government,  in  any  restricted 
compter  software  of  the  Contractor 
specifically  used  in  the  perftvmance  of  this 
Contract,  provided,  however,  that  to  the 
extent  that  any  restricted  computer  software 
when  furnished  or  delivered  is  specifically 
identified  by  the  Contractor  at  the  time  of 
initial  delivery  to  the  Government  or  a 
representative  of  the  Government,  such  data 
shkll  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
"Restricted  Rights  Notice"  set  forth  below. 
All  such  restricted  computer  sofHrare  shall 
be  marked  with  the  following  "Restricted 
Rights  Notice": 

Restricted  Rights  Notice-Long  Form 

(a)  This  computer  software  is  submitted 
with  restricted  rights  under  Department  of 

Energy  Contract  No. .  it  may 

not  be  used,  refnoduced,  or  disclosed  by  the 
Government  except  as  provided  in  paragraph 
(b)  of  this  notice. 

(b)  This  computer  software  may  be: 

(1)  Used  or  copied  for  use  in  or  with  the 
computer  or  computers  for  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  such  computer  or 
computers  may  be  transferred; 

(2)  Used,  copied  for  use,  in  a  backup  or 
replacement  computer  if  any  computer  for 
which  it  was  acquired  is  inoperative  or  is 
replaced; 

(3)  Reproduced  for  safekeeping  (archives) 
or  backup  piirposes; 

(4)  Modified,  adapted,  or  combined  with 
other  computer  software,  provided  that  only 
the  portions  of  the  derivative  software 
consisting  of  the  restricted  computer  software 
are  to  be  made  subject  to  the  same  restricted 
rights;  and 

(5)  Disclosed  to  and  reproduced  for  use  by 
contractors  under  a  service  contract  (of  the 
type  defined  in  FAR  37.101)  in  accordance 
with  subparagraphs  (b)(1)  through  (4)  of  this 
Notice,  provided  the  Government  makes  such 
disclosure  or  reproduction  subject  to  these 
restricted  rights. 

(c)  Notwithstanding  the  foregoing,  if  this 
computer  software  has  been  published  under 
copyright,  it  is  licensed  to  the  Government, 
without  disclosure  prohibitions,  with  the 
rights  set  forth  in  the  restricted  rights  notice 
above. 

(d)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  computer  software,  in 
whole  or  in  part. 
(End  of  Notice) 

(2)  Where  it  is  impractical  to  include  the 
Restricted  Rights  Notice  on  restricted 
computer  software,  the  following  short-form 
Notice  may  be  used  in  lieu  thereof 


Restricted  Rights  Notice— Short  Form 

Use,  reproduction,  or  disclosure  is  subject 
to  restrictions  set  forth  in  the  Long  Form 

Notice  of  DOE  Contract  No. 

with  (name  of  Contractor ). 
(End  of  Notice) 

(3)  If  the  softvrare  is  embedded,  or  if  it  is 
commercially  impractical  to  mark  it  with 
human  readable  text,  then  the  symbol  R  and 
the  clause  date  (mo/yr),  in  brackets  or  a  box, 
a  (R-mo/yrJ,  may  be  used.  This  will  be  read 
to  mean  restricted  computer  software,  subject 
to  the  rights  of  the  Government  as  described 
in  the  Long  Form  Notice,  in  effect  as  of  the 
date  indicated  next  to  the  symbol.  The 
symbol  shall  not  be  used  to  mark  human 
readable  material.  In  the  event  this  Contract 
contains  any  variation  to  the  rights  in  the 
Long  Form  Notice,  thien  the  contract  number 
must  also  be  cited. 

(4)  If  restricted  ctxnputer  software  is 
delivered  with  the  copyright  notice  of  17 
U.S.C  401,  the  softMrare  wdll  be  presumed  to 
be  published  copyrighted  computer  software 
licensed  to  the  Government  without 
disclosure  prohibitions  and  with  unlimited 
rights,  unless  the  Contractor  includes  the 
following  statement  with  such  copyright 
notice  "Unpublished-rights  reserved  imder 
the  Copyright  Laws  of  the  United  States."      - 

(g)  Relationship  to  patents.  Nothing 
contained  in  this  clause  creates  or  is 
intended  to  imply  a  license  to  the 
Government  in  any  patent  or  is  intended  to 
be  construed  as  afiecting  the  scope  of  any 
licenses  ot  other  rights  otherwise  granted  to 
the  Government  imder  any  patent. 
(End  of  Clause) 

Alternate  I  (Feb  1998):  In  accordance  with 
970.2706(g),  insert  the  phrase  "and  except 
Restricted  Data  in  category  C-24. 10  CFR  part 
725.  in  which  DOE  has  reserved  the  right  to 
receive  reasonable  compensation  for  the  use 
of  its  inventions  and  discoveries,  including 
related  data  and  technology"  after  "laser 
isotope  separation"  and  before  the  comma  in 
paragraph  (b)(2)(ii)  of  the  clause  at  970.5204- 
83,  as  appropriate. 

(End  of  Alternate) 

29.  Subsection  970.5204-83  is  added 
to  read  as  follows: 

970.5204-83    Rights  in  Data-Technology 


Insert  the  following  clause  in 
management  and  operating  contracts  in 
accordance  with  48  CFR  970.2707. 

Rights  in  Data-Technology  Transfer  (Feb 
1998) 

(a)  Definitions. 

(1)  Computer  data  bases,  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
capable  of,  and  for  the  purpose  of,  being 
stored  in,  processed,  and  operated  on  by  a 
computer.  The  term  does  not  include 
cmnputer  software. 

(2)  Computer  software,  as  used  in  this 
clause,  means  (i)  computer  programs  which 
are  data  comprising  a  series  of  instructions, 
rules,  routines,  or  statements,  regardless  of 
the  media  in  which  recorded,  that  allow  or 
cause  a  computer  to  perfixm  a  specific 
opoation  or  series  of  operations  and  (ii)  data 


comprising  source  code  listings,  design 
details,  algorithms,  processes,  flow  charts, 
fiannulae,  and  related  material  that  would 
enable  the  computer  program  to  be  produced, 
created,  or  compiled.  The  term  does  not 
include  computer  data  bases. 

(3)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
the  media  on  which  it  may  be  recorded.  The 
term  includes  technical  data  and  computer 
software.  The  term  "data"  does  not  include 
data  incidental  to  the  administration  of  this 
contract,  such  as  financial,  administrative, 
cost  and  pricing,  m  management  information. 

(4)  Limited  rights  data,  as  used,  in  this 
clause,  means  data,  other  than  computer 
software,  developed  at  private  expense  that 
emlxxiy  trade  secrets  or  are  conmiercial  or 
financijd  and  confidential  or  privileged.  The 
Govenmient's  rights  to  use,  duplicate,  or 
disclose  limited  rights  data  are  as  set  forth  in 
the  Limited  Rights  Notice  of  paragraph  (g)  of 
this  clause. 

(5)  Restricted  computer  software,  as  used 
in  this  clause,  means  computer  software 
developed  at  private  expense  and  that  is  a 
trade  secret;  is  commercial  or  financial  and 
is  confidential  or  privileged;  or  is  published 
copyrighted  computer  software,  including 
minor  modifications  of  any  such  computer 
software.  The  Government's  rights  to  use, 
duplicate,  or  disclose  restricted  cnnputer 
software  are  as  set  forth  in  the  Restricted 
lUghts  Notice  of  subparagraph  (h)  of  this 
clause. 

(6)  Technical  data,  as  used  in  this  clause, 
means  recorded  data,  regardless  of  form  or 
characteristic,  that  are  of  a  scientific  or 
technical  nature.  Technical  data  does  not 
include  computer  software,  but  does  include 
manuals  and  instructional  materials  and 
technical  data  formatted  as  a  computer  data 
base. 

(7)  Unlimited  rights,  as  used  in  this  clause, 
means  the  rights  of  the  Government  to  use, 
disclose,  reproduce,  prepare  derivative 
worics,  distribute  copies  to  the  public, 
including  by  electronic  means,  and  perform 
publicly  and  display  publicly,  in  any 
manner,  including  by  electronic  means,  and 
for  any  purpose  whatsoever,  and  to  have  or 
permit  othm  to  do  so. 

(b)  Allocation  of  Rights. 

(1)  The  Government  shall  have: 

(i)  Ownership  of  all  technical  data  and 
computer  softvrare  first  produced  in  the 
performance  of  this  Contract; 

(ii)  Unlimited  rights  in  technical  data  and 
computer  software  specifically  used  in  the 
periOTmance  of  this  Contract,  except  as 
provided  herein  regarding  copyright,  limited 
rights  data,  or  restricted  computer  software, 
and  except  for  data  subject  to  the 
withholding  provisions  for  protected 
Cooperative  Research  and  Development 
Agreement  (CRADA)  information  in 
accordance  with  Technology  Transfer  actions 
under  this  Contract,  or  other  data  specifically 
protected  by  statute  for  a  period  of  time  or, 
where,  approved  tjy  DOE.  appropriate 
instances  of  the  DOE  Work  for  Others 
Program; 

(iii)  The  right  to  inspect  twrhnirfl)  data  and 
computer  software  first  produced  or 
specifically  used  in  the  performaace  of  this 
Contract  at  all  reasonable  times.  The 


Cootracter  shall  maks  available  all  necessary 
hcihtiei  to  allow  DOB  parsoimel  to  perfonn 
such  innwctioo; 

(iv)  Tna  rijdit  to  have  all  technical  data  and 
computw  soRwaie  fiist  produced  or 
qwdficiUy  used  in  the  perfannance  of  this 
UMitract  dalivated  to  the  Goveniment  or 
odMfwiw  diapond  of  fay  the  Cmtnctor, 
eitlMr  as  the  Gontncting  Officer  may  from 
time  to  time  diract  during  the  progress  of  the 
woric  or  in  any  event  as  me  Gontncting 
Offlcir  shall  dinct  upoo  oompleticni  or 
iin<iMri«i«i  of  this  Contnct  Hie  Contractor 
agrees  to  leave  a  copy  of  such  data  at  the 
facility  or  plant  to  which  such  data  relate, 
and  to  man  available  ior  access  or  to  deliver 
to  the  Government  such  data  upon  request  by 
the  Contnctinc  Officer.  If  such  data  are 
limited  tights  data  or  restricted  computer 
software,  die  ri^ts  of  the  Government  in 
such  data  shallM  governed  solely  by  the 
provisions  of  paranph  (g)  of  this  clause 
r'Ri^it*  in  Limited  Rights  Data")  tx 
paragraph  (h)  of  this  clause  ("Rights  in 
Restricted  Computer  Soft«we");  and 

(v)  The  right  to  lemove,  cancel,  correct,  or 
ignore  any  maridng*  not  authoriaed  by  the 
taims  of  tnis  Contract  on  any  data  furnished 
hvaoDdar  if.  in  response  to  a  writtna  inquiry 
by  DOE  concerning  the  propriety  of  the 
markiagi,  thn  Contractor  &IU  to  renxmd 
thereto  within  60  days  or  fuls  to  substantiate 
thepropriety  of  the  markings.  In  either  case 
DOB  will  notify  the  Cootiactor  of  the  action 
taken. 

(2)  The  Contractor  shall  have: 

(i)  The  right  to  withhold  limited  rights  daU 
and  lestiicted  computer  software  unless 
otherwise  provided  in  provisions  of  this 
clause; 

(ii)  The  right  to  use  for  its  private  purposes, 
subject  to  petant.  security  or  other  provisions 
of  this  Contract,  data  it  first  produces  in  the 
perftaiiiance  of  this  Contract,  except  for  data 
in  DOE'S  Uranium  Enrichment  Technology, 
including  diffiision,  centrifuge,  and  atomic 
vapor  laser  isotc^  separation,  provided  the 
d^  requirements  of  this  Contract  have  been 
mat  as  of  th«  date  of  the  private  use  of  such 
data;  and 

(iii)  The  right  to  assert  copyright  subsisting 
in  Kientiilc  and  terhnical  articles  as 
provided  in  paragraph  (d)  of  this  clause  and 
the  right  to  request  permission  to  ass«t 
tit  sub^sting  in  works  other  than 
:  and  tachniral  articles  as  provided 
in  paragraph  (e)  of  this  clause. 

(3)  The  Contractor  agrees  that  far  limited 
ri^ts  data  or  restricted  computer  software  or 
other  technical  business  or  financial  data  in 
the  form  of  recorded  information  which  it 
receives  from,  or  is  given  access  to  by  DOE 
or  a  third  party,  including  a  DOE  contractor 
or  subcontractor,  and  for  technical  data  or 
computer  software  it  first  produces  under 
this  Contract  which  is  authorized  to  be 
marked  by  DOB.  the  Contractor  shall  treat 
such  data  in  accordance  with  any  restrictive 
legend  contained  thereon. 

(c)  Copyright  (General). 

(1)  The  Contractor  agrees  not  to  mari^ 
register,  or  otherwise  assert  copyright  in  any 
data  in  a  published  or  unpublishedwork, 
other  than  as  sat  tatih  in  paragraphs  (d)  and 
(e)  of  this  clause. 

(2)  Bxoeprfor  material  to  which  the 
Contractor  has  obtained  the  right  to  assert 


copyright  in  accordance  with  either 
puagraph  (d)  or  (e)  of  this  clause,  the 
Contractu'  agtoes  not  to  include  in  the  data 
delivered  under  this  Coatract  any  material 
copyrighted  by  the  Contractor  and  not  to 
knowingly  inchide  any  material  copyrighted 
by  others  without  first  granting  at  obtaining 
at  no  cost  a  lionDse  tberaih  for  the  benefit  of 
the  Govemmeoi  of  the  same  scope  as  set 
forth  in  paragr^>h  (d)  of  this  clause.  If  the 
Contractor  beliirves  that  such  copyrighted 
material  for  which  the  license  cannot  be 
obtained  must  be  included  in  the  data  to  be 
delivoed,  rather  than  merely  incorporated 
therein  by  refisaence,  the  Contractor  shall 
obtain  the  written  authorization  of  the 
Contracting  Officer  to  include  such  material 
in  the  data  pria  to  its  delivery. 

(d)  Copyn^ted  works  (scientific  and 
tBcbunical  artichs). 

(1)  The  Ccmtsactor  shall  have  the  right  to 
assert,  withoutprior  ap{woval  of  the 
Contracting  Officer,  copyright  subsisting  in 
scientific  and  technical  articles  composed 
under  this  conttact  or  based  on  or  containing 
data  first  produced  in  the  performance  of  this 
Contract,  and  published  in  academic 
technical  or  professional  journals,  symposia, 
proceedings,  or  similar  works.  When 
assertion  of  copyright  is  made,  the  Contractor 
shall  affix  the  applicable  copyright  notice  of 
17  U.S.C  401  or  402  and  acknowledgment  of 
Government  sponsorship  (including  contract 
number)  on  the  data  when  such  data  are 
delivered  to  ib»  Government  as  well  as  when 
the  data  are  pidilished  or  deposited  for 
registration  as  «  published  work  in  the  U.S. 
Copyright  Office.  The  Contractor  grants  to  the 
Government,  and  others  acting  on  its  behalt 
a  nonexclusive,  paid-up,  irrevocable,  world- 
wide license  in  such  copyrighted  data  to 
reproduce,  prepare  derivative  works, 
distribute  copies  to  the  public,  and  perfcxm 

Eublidy  and  display  publicly,  by  or  on 
ehalf  of  the  Govenunent. 

(2)  The  contactor  shall  mark  each 
scientific  or  technical  article  first  produced 
or  composed  imder  this  Contract  and 
submitted  for  journal  publication  or  similar 
means  of  dissemination  with  a  notice,  similar 
in  all  material  respects  to  the  following,  on 
the  front  reflecting  the  Government's  non- 
exclusive, paid-up,  irrevocable,  world-vride 
license  in  me  oopyright. 

Notice:  This  manuscript  has  been  authored 
by  (insert  the  name  of  the  Contractor]  imder 
Contract  No.  [insert  the  contract  number] 
with  the  U.S.  Department  of  Energy.  The 
United  States  Government  retains  and  the 
publisher,  by  accepting  the  article  for 
publication,  admowledges  that  the  United 
States  Government  retains  a  non-exclusive, 
paid-up,  irrevocable,  world-vnde  license  to 
publish  or  reproduce  the  published  form  of 
this  manuscript,  or  allow  others  to  do  so,  for 
United  States  Government  purposes. 
(End  of  Notice) 

(3)  The  title  to  the  copyright  of  the  original 
of  unclassified  graduate  theses  and  the 
original  of  related  unclassified  scientific 
papers  shall  vast  in  the  author  thereof, 
subject  to  the  right  of  DOB  to  retain 
duplicates  of  such  documents  and  to  use 
such  documents  for  anv  purpose  whatsoever 
without  any  dtim  on  the  part  of  the  author 
or  the  contractor  for  additional 
OKnpensation. 


JMI 


(e)  Copyrighted  works  (other  than  sdentipc 
and  technical  aitides  and  data  jaoduced 
under  a  CRADA).  The  Contractcv  may  obtain 
permission  to  assMt  copyright  subsisting  in 
technical  data  and  computer  software  ^t 
produced  by  the  Cmtzactor  in  performance 
of  this  Contact,  where  die  Contractor  can 
show  that  commercialization  would  be 
enhanced  by  such  copyright  protection, 
subject  to  the  foOoaving: 
(1)  Ccntracfor  Rmptest  to  Assert  Cktpyright 
(i)  For  data  other  than  scientific  and 
technical  articles  aid  data  produced  under  a 
CRADA.  die  Contractor  shul  submit  in 
writing  to  Patent  Gounael  its  request  to  assert 
oopyright  in  data  first  produced  in  the 
performance  of  this  Contract  pursuant  to  this 
clause.  The  right  of  die  Contractor  to 
oopyright  data  first  produced  under  a 
CRADA  is  as  described  in  dw  individual 
CRADA.  Bach  request  by  the  Contractor  must 
include: 

(A)  The  identity  of  the  data  (including  any 
computer  program)  for  which  the  Contractor 
requests  pomissioc  to  assert  copyright,  as 
well  as  an  abstract  which  is  descriptive  of  the 
data  and  is  suitable  for  dissemination 
purposes, 

(B)  The  i»ogram  under  which  it  was 
funcM, 

(C)  Whether,  to  the  best  knowledge  of  the 
Contractor,  the  data  is  subject  to  an 
international  treaty  or  agreement, 

(D)  Whether  the  data  is  subject  to  export 
control, 

(E)  A  statement  that  the  Ccmtractor  plans 
to  commercialize  the  data  in  compliance 
with  the  clause  of  this  contract  entided 
"Technology  Transfer  Mission."  within  five 
(5)  years  aftm  obtaining  permission  to  assert 
copyright  or,  on  a  case-by-case  basis,  a 
specified  longer  period  vriiere  the  Contractor 
can  demonstrate  tlMt  the  ability  to 
cominercialize  effectively  is  dependent  upon 
such  longer  period,  and 

(F)  For  data  other  than  computer  software, 
a  statement  explaining  why  the  assertion  of 
copyright  is  necessary  to  enhance 
commercialization  and  is  consistent  with 
TXyS's  dissemination  responsibilities. 

'  (ii)  For  data  that  is  developed  using  other 
funding  sources  in  addition  to  DOE  fonding. 
the  permission  to  assert  copyright  in 
accordance  with  this  clause  must  also  be 
obtained  by  the  Contractor  from  all  other 
funding  sources  prior  to  the  Contractra's 
request  to  Patent  Coimsel.  The  request  shall 
include  the  Contractor's  certification  car  other 
documentation  acceptable  to  Patent  Cotmsel 
demonstrating  sudi  permission  has  been 
obtained. 

(iii)  Permission  for  the  Contractor  to  assert 
copyright  in  excepted  cat^ories  of  data  as 
determined  by  DOE  will  be  expressly 
withheld.  Such  excepted  categories  include 
data  whose  release  (A)  would  be  detrimental 
to  national  security,  i.e.,  involve  classified 
infinmation  at  data  <x  sensitive  information 
under  Section  148  of  the  Atomic  Energy  Act 
of  1954,  as  amendsd,  at  are  subject  to  expwt 
control  for  noni»aliiiBration  and  other 
nuclear-related  national  security  purposes, 
(B)  would  not  enhance  the  appropriate 
transfisr  or  dissemination  and 
commercialization  of  such  data,  (C)  would 
have  a  negative  inmact  on  U.S.  industrial 
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competitiveness.  (D)  Mrould  prevent  DCffi 
from  meeting  its  obligations  under  treaties 
and  international  agreements,  or  (E)  would  be 
detrimental  to  one  or  more  of  DOE's 
programs.  Additional  excepted  categories 
may  be  added  by  the  Assistant  General 
Counsel  for  Tedmology  Transfer  and 
Intellectual  Property.  Where  data  are 
determined  to  be  under  export  control 
restriction,  the  Contractor  may  obtain 
permission  to  assert  copyright  subject  to  the 

[trovisions  of  this  clause  for  purposes  of 
imited  commercialization  in  a  manner  that 
complies  wth  export  control  statutes  and 
applicable  regulations.  In  addition, 
notwithstancUng  any  other  provision  of  this 
Contract,  all  data  developed  with  Naval 
Reactors'  funding  and  those  data  that  are 
classified  fall  within  excepted  categories.  The 
rights  of  the  Contractor  in  data  are  subject  to 
the  disposition  of  data  rights  in  the  treaties 
and  international  agreements  identified 
under  this  Contract  as  well  as  those 
additional  treaties  and  international 
agreements  which  DOE  may  from  time  to 
time  identify  by  unilateral  amendment  to  the 
Contract;  such  amendment  listing  added 
treaties  and  international  agreements  is 
effisctive  only  for  data  which  is  developed 
after  the  date  such  treaty  or  intemational 
agreement  is  added  to  this  Contract.  Also,  the 
Contractor  will  not  be  permitted  to  assert 
copyright  in  data  in  the  form  of  various 
technical  reports  generated  by  the  Contractor 
under  the  Contract  without  first  obtaining  the 
advanced  written  permission  of  the 
Contracting  Officer. 

(2)  DOE  Review  and  Response  to 
ContzQctor's  Request.  The  Patent  Counsel 
shall  use  its  best  eSbrts  to  respond  in  writing 
within  90  days  of  receipt  of  a  complete 
request  by  the  Contractor  to  assert  copyright 
in  technical  data  and  computer  software 
pursuant  to  this  clause.  Such  response  shall 
either  give  or  withhold  DCffi's  permission  few 
the  Contractor  to  assert  copyright  or  advise 
the  Contractor  that  DOE  needs  additional 
time  to  respond  and  the  reasons  therefor. 

(3)  Pennission  for  Contractor  to  Assert 
Copyright. 

(i)  For  computer  software,  the  Contractor 
shall  furnish  to  the  DOE  designated, 
centralized  software  distribution  and  control 
point,  the  Energy  Science  and  Technology 
Software  Center,  at  the  time  permission  to 
assert  copyright  is  given  under  paragraph 
(e)(2)  of  this  clause:  (A)  an  abstract  describing 
the  software  suitable  for  publication,  (B)  the 
source  code  for  each  software  program,  and 
(C)  the  object  code  and  at  least  the  minimum 
support  dociunentation  needed  by  a 
technically  competent  user  to  understand 
and  use  the  software.  The  Patent  Counsel,  for 
good  cause  shown  by  the  Contractor,  may 
allow  the  minimum  support  documentation 
to  be  delivered  within  60  days  after 
permission  to  assert  copyright  is  given  or  at 
such  time  the  mininmni  support 
documentation  becomes  available.  The 
Contractor  acknowledges  that  the  IXffi 
designated  software  distribution  and  control 
point  may  provide  a  technical  description  of 
the  software  in  an  announcement  identifying 
its  availability  from  the  copyright  holder. 

(ii)  Unless  otherwise  directed  liy  the 
Contracting  Officer,  for  data  other  than 


computer  software  to  which  the  Contractor 
has  received  permission  to  assert  copyright 
under  paragraph  (e)(2)  of  this  clause  above, 
the  Contracted  shall  %vithin  sixty  (60)  days  of 
obtaining  such  pennission  furnish  to  DOE's 
Office  of  Scientific  and  Technical 
Information  (OSTI)  a  copy  of  sudi  data  as 
well  as  an  abstract  of  the  data  suitable  for 
dissemination  purposes.  The  Contractor 
acknowledges  that  OSTI  may  provide  an 
abstract  of  the  data  in  an  announcement  to 
DOE,  its  contractors  and  to  the  public 
identifying  its  availability  from  the  copyright 
holder. 

(iii)  For  a  five  year  period  or  such  other 
specified  period  as  specifically  approved  by 
Patent  Counsel  beginning  on  the  date  the 
Contractor  is  given  pennission  to  assert 
copyright  in  data,  the  Contractor  grants  to  the 
Government,  and  others  acting  on  its  behalf, 
a  paid-up,  nonexclusive,  irrevocable 
worldwide  license  in  such  copyrighted  data 
to  reproduce,  prepare  derivative  works  and 
perform  publicly  and  display  publicly,  by  or 
on  behalf  of  the  Government.  Upon  request, 
the  initial  period  may  be  extended  after  DOT 
approval.  The  DOE  approval  will  be  based  on 
the  standard  that  the  work  is  still 
commercially  available  and  the  market 
demand  is  being  met 

(iv)  After  the  period  approved  by  Patent 
Counsel  for  application  of  the  limited 
Government  license  described  in  paragraph 
(e)(3)(iii)  of  this  clause,  or  if,  prior  to  the  end 
of  such  period(s),  the  Contractor  abandons 
commercialization  activities  pertaining  to  the 
date  to  which  the  Contractor  has  been  given 
permission  to  assert  copyright,  the  Contractor 
grants  to  the  Government,  and  others  acting 
on  its  behalf,  a  paid-up,  nonexclusive, 
irrevocable  worldwide  license  in  such 
copyrighted  data  to  reproduce,  distribute 
copies  to  the  public,  prepare  derivative 
works,  perform  publicly  and  display 
publicly,  and  to  permit  others  to  do  so. 
(v)  Whenever  Uie  Contractor  asserts 
copyright  in  data  pursuant  to  this  paragraph 
(e),  the  ContractOT  shall  affix  the  applicable 
copyright  notice  of  17  U.S.Q  401  or  402  on 
the  copyrighted  data  and  aUo  an 
acknowledgment  of  the  Government 
sponsorship  and  license  rights  of  paragraphs 
(e)(3)  (iii)  and  (iv)  of  this  clause.  Such  action 
shall  be  taken  when  the  data  are  delivered  to 
the  Government,  published,  licensed  or 
deposited  for  registration  as  a  published 
work  in  the  U.S.  Copyright  Office.  The 
acknowledgment  of  Government  sponsorship 
and  license  rights  shall  be  as  follows: 

Notice:  These  data  were  produced  by 
(insert  name  of  Contractor)  under  Contract 

No. with  the  Department  of 

Energy.  For  (period  approved  by  DOE  Patent 
Counsel)  frt>m  (date  permission  to  assert 
copyright  was  obtained),  the  Government  is 
granted  for  itself  and  others  acting  on  its 
behalf  a  nonexclusive,  paid-up,  irrevocable 
worldwide  license  in  this  data  to  reproduce, 
prepare  derivative  works,  and  perform 
publicly  and  display  publicly,  l>y  or  on 
behalf  of  the  Government.  There  is  provision 
for  the  possible  extension  of  the  term  of  this 
license.  Subsequent  to  that  period  or  any 
extension  granted,  the  Govwnment  is  granted 
for  itself  and  others  acting  on  ite  behalf  a 
nonexclusive,  paid-up,  inevocable 


worldwide  license  in  this  data  to  reproduce, 
prepare  derivative  works,  distribute  copies  to 
the  public,  perfonn  publicly  and  display 
publicly,  and  to  permit  others  to  do  so.  The 
specific  term  of  the  license  can  be  identified 
by  inquiry  made  to  Contractor  or  DOE. 
Neither  the  United  States  nor  the  United 
States  Department  of  Energy,  nor  any  of  their 
employees,  makes  any  warranty,  express  or 
implied,  m  assumes  any  legal  liability  or 
responsibility  fw  the  accuracy,  completeness, 
or  usefulness  of  any  data  ,  apparatus, 
product,  or  process  disclosed,  or  rei»Bsents 
that  its  use  would  not  infringe  privately 
owned  righta. 
(End  of  Notice) 

(vi)  With  respect  to  any  data  to  which  the 
Contractor  has  received  pennission  to  assert 
copyright,  the  DOE  has  the  right,  during  the 
five  (5)  year  or  specified  longer  period 
approved  by  Patent  Counsel  as  fwovided  for 
in  paragraph  (e)  of  this  clause,  to  request  the 
Contractor  to  grant  a  nonexclusive,  partially 
exclusive  or  exclusive  license  in  any  field  of 
use  to  a  responsible  applicant(8)  upon  terms 
that  are  reasonable  under  the  circiunstanoes, 
and  if  the  Contractor  refuses  such  request,  to 
grant  such  license  itself,  if  the  DOE 
determines  that  the  Contractor  has  not  made 
a  satisfactory  demonstration  that  either  it  or 
its  licensee(s)  is  actively  pursuing 
commercialization  of  the  data  as  set  forth  in 
subparagraph  (eKl)(A)  of  thU  clause.  Befon 
licensing  under  this  subparagraph  (vi).  DOE 
shall  furnish  the  Contractor  a  written  request 
for  the  Contractor  to  grant  the  stated  license, 
and  the  Contractor  shall  be  allowed  thirty 
(30)  days  (or  such  longer  period  as  may  be 
authorized  by  the  Contracting  Officer  for 
good  cause  shown  in  writing  by  the 
Contractor)  after  such  notice  to  show  cause 
why  the  license  should  not  be  granted.  The 
Contractor  shall  have  the  right  to  appeal  the 
decision  of  the  DOE  to  grant  the  stated 
license  to  the  Invention  Licensing  Appeal 
Board  as  set  forth  in  10  CFR  781.65 — 
"Appeab". 

(vii)  No  costs  shall  be  allowable  for 
maintenance  of  copyrighted  data,  primarily 
for  the  benefit  of  the  Contractor  and/or  a 
licensee  which  exceeds  DCffi  Program  needs, 
except  as  expressly  provided  in  writing  by 
the  Contracting  Officer.  The  Contractor  may 
use  its  net  royaJty  income  to  effect  such 
maintenance  costs. 

(viii)  At  any  time  the  Contractor  abandons 
ccHnmercialization  activities  for  data  for 
which  the  Contractor  has  received 
permission  to  assert  copyright  in  accordance 
with  this  clause,  it  shall  advise  OSTI  and 
Patent  Counsel  and  upon  request  assign  the 
copyright  to  the  Government  so  that  the 
Government  can  distribute  the  data  to  the 
public. 

(4)  The  following  notice  may  be  placed  on 
computer  software  prior  to  any  publication 
and  prior  to  the  Contractor's  obtaining 
permission  from  the  Dep>artment  of  Energy  to 
assert  copjrright  in  the  computer  software 
pursuant  to  paragraph  (c)(3)  of  this  section. 

Notice:  This  computer  software  was 
prepared  l>y  [insert  the  Contractor's  name 
and  the  individual  author],  hereinafter  the 
Contractor,  under  Contract  (insert  the 
Contract  Number]  with  the  Department  of 
Energy  (DCffi).  All  righta  in  the  ccmputsr 


10514  Federal  Register/ Vol.  63.  No.  42 /Wednesday,  March  4,  1998 /Rules  and  Regulations 


software  are  reserved  by  DOE  on  behalf  of  the 
United  States  Government  and  the  Contractor 
as  provided  in  the  Contract.  You  are 
aumorlzed  to  use  this  computer  software  for 
Governmental  purposes  but  it  is  not  to  be 
released  or  distributed  to  the  public 
NEITHER  THE  GOVERNMENT  NOR  THE 
CONTRACTOR  MAKES  ANY  WARRANTY. 
EXPRESS  OR  IMPLIED,  OR  ASSUMES  ANY 
LIABILITY  FOR  THE  USE  OF  THIS 
SCFTWARE.  This  notice  including  this 
sentence  must  appear  on  any  copies  of  this 
computBT  software. 

(End  of  Notice) 

(5)  a  similar  notice  can  be  used  for  data, 
other  than  computer  software,  upon  approval 
of  TX3E  Patent  Counsel. 

(f)  Subcontracting. 

(1)  Unless  otherwise  directed  by  the 
Contracting  Officer,  the  Contractor  agrees  to 
use  in  subcontracts  in  which  technical  data 
or  computer  soft«irare  is  expected  to  be 
produced  or  in  subcontracts  for  supplies  that 
contain  a  requirement  for  production  or 
debvery  of  data  in  accordance  vrith  the 
policy  and  procedures  of  48  CFR  (FAR) 
Subpart  27.4  as  supplemented  by  48  CFR 
(DEAR)  927.401  through  927.409,  the  clause 
entitled  "Rights  in  Data-General"  at  48  CFR 
52.227-14  modified  in  accordance  with 
927.409(a)  and  including  Alternate  V. 
Alternates  n  through  IV  of  that  clause  may 
be  included  as  appropriate  with  the  prior 
approval  of  DOE  Patent  Counsel,  and  the 
Qmtractor  shall  not  acquire  rights  in  a 
subcontractor's  limited  rights  data  or 
lestiiLted  computer  software,  except  through 
the  use  of  Aheniates  D  or  III,  respectively, 
without  the  prior  approval  of  DC^  Patent 
CounaeL  The  clause  at  FAR  52.227-16. 
Additional  Data  Requirements,  shall  be 
included  in  subcontracts  in  accordance  with 
DEAR  927.40g(h).  The  Contractor  shall  use 
instead  the  Rights  in  Data — Facilities  clause 
at  DEAR  970.5204-82  in  subcontracts, 
including  subcontracts  for  related  support 
services,  involving  the  design  or  operation  of 
any  plants  or  facilities  or  specially  designed 
equipment  for  such  plants  or  faciuties  that 
are  managed  or  operated  under  its  contract 
with  DOB. 

(2)  It  is  the  responsibility  of  the  Contractor 
to  obtain  from  its  subcontractors  technical 
data  and  computer  software  and  rights 
therein,  cm  btuialf  of  the  Government, 
necessary  to  fulfill  the  Contractor's 
obligations  to  the  Government  with  respect  to 
such  data.  In  the  event  of  refusal  by  a 
subcontractor  to  accept  a  clause  affording  the 
Government  such  rights,  the  Contracts  shall: 

(i)  Promptly  submit  written  notice  to  the 
Contracting  Officer  setting  forth  reasons  or 
the  subomtractor's  refusal  and  other 
pertinent  information  which  may  expedite 
dispocition  of  the  matter,  and 

(ii)  Not  proceed  with  the  subcontract 
%vithout  the  written  authorization  of  the 
Contracting  Officer. 

(3)  Neither  the  Contractor  nor  higher-tier 
subcontractors  shall  use  their  power  to  award 
subcontracts  as  economic  leverage  to  acquire 
rights  in  a  subcontractor's  limited  rights  data 
and  restricted  computer  software  for  their 
private  use. 

(g)  Rightt  in  Limited  Rights  Data. 
Except  as  may  be  otherwise  specified  in 

this  Contract  as  data  which  are  not  subject  to 


this  paragraph,  the  Contractor  agrees  to  and 
does  her^y  grant  to  the  Government  an 
irrevocable  nonexclusive,  paid-up  license  by 
or  for  the  Government,  in  any  limited  rights 
data  of  the  Coatractor  specifically  used  in  the 
performance  of  this  Contract,  provided, 
however,  that  to  the  extent  that  any  limited 
rights  data  when  furnished  or  delivered  is 
specifically  identified  by  the  Contractor  at 
the  time  of  initial  delivery  to  the  Government 
or  a  representative  of  the  Government,  such 
data  shall  not  be  used  within  or  outside  the 
Government  except  as  provided  in  the 
"Limited  Rights  Notice"  set  forth  below.  All 
such  limited  rights  data  shall  be  marked  with 
the  following  "Limited  Rights  Notice:" 

Limited  Rights  Notice 

These  data  contain  "limited  rights  data," 
furnished  under  Contract  No. 


with  the  United  States  Department  of  Energy 
which  may  be  duplicated  and  used  by  the 
Government  with  the  express  limitations  that 
the  "limited  rights  data"  may  not  be 
disclosed  outside  the  Government  or  be  used 
for  purposes  at  manufacture  without  prior 
permission  of  the  Contractor,  except  that 
further  disclosure  or  use  may  be  made  solely 
for  the  foUovdng  purposes: 

(a)  Use  (except  for  manufacture)  by  support 
services  contractors  within  the  scope  of  their 
contracts; 

(b)  This  "limited  rights  data"  may  be 
disclosed  for  evaluation  purposes  imder  the 
restriction  that  the  "limited  rights  data"  be 
retained  in  confidence  and  not  be  further 
disclosed; 

(c)  This  "limited  rights  data"  may  be 
disclosed  to  other  contractors  participating  in 
the  Government's  program  of  which  this 
Contract  is  a  part  for  information  or  use 
(except  for  manufacture)  in  connection  with 
the  work  performed  under  their  contracts  and 
under  the  restriction  that  the  "limited  rights 
data"  be  retained  in  confidence  and  not  be 
further  disclosed; 

(d)  This  "limited  rights  data"  may  be  used 
by  the  Government  or  others  on  its  behalf  for 
emeigency  repair  or  overhaul  work  under  the 
restricticm  that  the  "limited  rights  data"  be 
retained  in  confidence  and  not  be  further 
disclosed;  and 

(e)  Release  to  a  foreign  government,  or 
instrumentality  thereof,  as  the  interests  of  the 
United  States  Govenunent  may  require,  for 
information  or  evaluation,  or  for  emergency 
repair  or  overhaul  work  by  such  government 

This  Notice  shall  be  marked  on  any 
reproduction  of  this  data  in  whole  or  in  part. 
(End  (rf  Notice) 

(h)  Aig/its  in  Restricted  Computer  Software. 

(1)  Except  as  may  be  otherwise  specked  in 
this  Contract  as  data  which  are  not  subject  to 
this  paragraph,  the  Contractor  agrees  to  and 
does  hereby  giant  to  the  Government  an 
irrevocable,  nonexclusive,  paid-up,  license 
by  or  for  the  Government,  in  any  restricted 
computer  software  of  the  Contractor 
specifically  used  in  the  performance  of  this 
Contract;  provided,  however,  that  to  the 
extent  that  any  restricted  computer  software 
when  furnished  or  delivered  is  specifically 
identified  by  the  Contractor  at  the  time  of 
initial  delivery  to  the  Govenmient  or  a 
representative  of  the  Government,  such  data 
shiill  not  be  used  within  or  outside  the 


Government  except  as  provided  in  the 
"Restricted  Ri^ts  Nc^ce"  set  forth  below. 
All  such  restricted  omputer  software  shall 
be  marked  with  the  following  "Restricted 
Rights  Notice:" 

Restricted  Rights  Notice — Limg  Fonn 

(a)  This  computer  software  is  sulnnitted 
with  restricted  rights  under  Department  of 

Energy  Contract  No. .  It  may 

not  be  used,  reproduced,  or  disclosed  by  the 
Government  except  as  provided  in  paragraph 
(b)  of  this  notice. 

(b)  This  computer  software  may  be: 

(1)  Used  or  copied  for  use  in  or  with  the 
computer  or  computers  for  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  winch  such  computer  or 
computers  may  be  transferred; 

(2)  Used,  copied  for  use,  in  a  backup  or 
replacement  computer  if  any  computer  for 
which  it  was  acquired  is  inoperative  or  is 
replaced: 

(3)  Reproduced  for  safekeeping  (archives) 
or  backup  purposes; 

(4)  Modified,  adapted,  or  combined  with 
other  computer  software,  provided  that  only 
the  portions  of  the  derivative  software 
consisting  of  the  restricted  computer  software 
are  to  be  made  subject  to  the  same  restricted 
rights;  and 

(5)  Disclosed  to  and  reproduced  bx  use  by 
contractors  under  a  service  contract  (of  the 
type  defined  in  FAR  37.101)  in  accordance 
with  subparagraphs  (bXl)  thnnigh  (4)  of  this 
Notice,  provided  the  Government  makes  such 
disclosure  or  reproduction  subject  to  these 
restricted  rights. 

(c)  Notwithstanding  the  foregoing,  if  this 
computer  software  has  been  published  under 
copyright,  it  is  licensed  to  the  Government, 
without  disclosure  prohibitions,  with  the 
rights  set  forth  in  the  restricted  rights  notice 
above. 

(d)  This  Notice  shall  be  marked  on  any 
reproduction  of  this  computer  software,  in 
whole  or  in  part 

(End  of  Notice) 

(2)  Where  it  is  impractical  to  include  the 
Restricted  Rights  Notice  on  restricted 
computer  software,  the  following  short-form 
Notice  may  be  used  in  lieu  thereof: 

Restricted  Rights  Notice— Shwt  Form 

Use,  reproduction,  or  disclosure  is  subject 
to  restrictions  set  forth  in  the  Long  Form 

Notice  of  DOT  Contract  No. 

with  (name  of  Contractor). 
(End  of  Notice) 

(3)  If  the  softwve  is  embedded,  or  if  it  is 
commercially  impractical  to  marie  it  with 
human  readable  text,  then  the  symbol  R  and 
the  clause  date  (mo/yr)  in  brackets  ot  a  box, 
a  [R-mo/yr],  may  be  used.  This  will  be  read 
to  mean  restricted  omiputer  softwrare,  subject 
to  the  rights  of  the  Government  as  described 
in  the  Long  Form  Notice,  in  effect  as  of  the 
date  indicated  next  to  the  symbol.  The 
symbol  shall  not  be  used  to  mark  human 
readable  material.  In  the  event  this  Contract 
contains  any  variation  to  the  rights  in  the 
Long  Form  Notice,  then  the  contract  number 
must  also  be  cited. 

(4)  If  restricted  computer  software  is 
delivered  with  the  copyright  notice  of  17 
U.S.C  401,  the  software  will  be  presumed  to 
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be  published  copyrighted  computer  software 
licensed  to  the  Government  wi&out 
disclosure  prohibitions  and  with  unlimited 
rights,  unless  the  Contractor  includes  the 
following  statement  with  sudi  copyright 
notice  "Unpublished-rights  reserved  under 
the  Copvright  Laws  of  the  United  States." 

(i)  RemtionAip  to  patents. 

Nothing  contained  in  this  clause  creates  or 
is  intended  to  imply  a  license  to  the 
Government  in  any  patent  or  is  intended  to 
be  construed  as  ejecting  the  scope  of  any 
licenses  or  other  rights  otherwise  granted  to 
the  Govenmimt  under  any  patent. 
(End  of  Clause) 

Alternate  I  (Feb.  1998):  In  accordance  with 
970.2706(g),  insert  the  phrase  "and  except 
Restricted  Data  in  category  C-24, 10  CFR  part 
725,  in  which  DOE  has  reserved  the  right  to 
receive  reasonable  compensation  fat  the  use 
of  its  inventions  and  discoveries,  including 
related  data  and  technology"  after  "laser 
isotope  separation"  and  before  the  comma  in 
paragraph  (bK2)(ii)  of  the  clause  at  970.5204- 
83,  as  appropriate. 
(End  of  Alternate) 

[FR  Doc.  98-5079  Filed  3-4-98;  8:45  am) 
BaUNQ  CODE  AMO-OI-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  614 
RIN  3052-AB78 

Loan  Policies  and  Operations;  Loan 
Salas  Relief;  Effective 

AOENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  efiective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  direct 
final  rrde,  with  opportimity  for 
comment,  amending  part  614  on 
December  2, 1997  (62  FR  63644).  The 
final  rule  conforms  the  regulations  to 
recent  statutory  amendments  to  the 
Farm  Credit  Act  of  1971,  as  amended, 
(Act)  made  by  sections  206  and  208  of 
the  Farm  Credit  System  Reform  Act  of 
1996  (1996  Act).  These  amendments 
provide  that  loans  designated  by  Farm 
Credit  System  institutions  for  sale  into 
a  secondary  market  are  not  subject  to 
minimiun  stock  purchase  or  borrower 
rights  requirements.  The  opportimity  for 
comment  expired  on  January  2;  1998. 
The  FCA  received  no  comments  and 
therefore,  the  final  rule  becomes 
effective  without  change.  In  accordance 
with  12  U.S.C.  2252,  the  effective  date 
of  the  final  rule  is  30  days  from  the  date 
of  publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is  March 
4, 1998. 

EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  614  published  on 


December  2, 1998  (62  FR  63644)  is 

effective  March  4, 1998. 

FOR  FURTHER  INFORMATKM  CONTACT: 

John  J.  Hays,  Policy  Analyst,  Office  of 
PoUcy  and  Analysis,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498; 
or 

William  L.  Larsen,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TDD 
(703)  883-4444. 

(12  U.S.C  2252(a)(9)  and  (10)) 

Dated:  Felmiary  27, 1998. 
Floyd  Fitfaiam, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  98-5551  Filed  3-3-98;  8:45  am] 

BIUJNQ  CODE  a706-01-P 

FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  614 
RIN  3052-AB81 

Loan  Policies  and  Operations;  Interest 
Rates  and  Charges;  Effective  Date 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  efiective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  direct 
final  rule,  with  opportimity  for 
comment,  amending  part  614  n 
December  22, 1997  (62  FR  66816).  These 
amendments  eliminated  the  prior 
approval  requirement  for  changes  in 
interest  rate  policies  at  banks  for 
cooperatives  (BCs),  eliminated 
imnecessary  or  duplicative  regulatory 
requirements,  and  clarified  existing 
requirements  that  are  retained.  The 
opportunity  for  comment  expired  on 
January  21, 1998.  The  FCA  received  no 
comments  and  therefore,  the  final  rule 
becomes  effective  without  change.  In 
accordance  with  12  U.S.C.  2252,  the 
effective  date  of  the  final  rule  is  30  days 
bora  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  March  4, 1998. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  part  614  published  on 
December  22, 1998  (62  FR  66816)  is 
effective  March  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  C.  Sherman,  Policy  Analyst, 
Office  of  Policy  and  Analysis,  Farm 
Credit  Administration.  McLean,  VA 
22102-5090.  (703)883-4498; 
or 
Rebecca  S.  Orlich.  Senior  Attorney. 
Office  of  General  Coimsel,  Farm 


Credit  Administration,  McLean,  VA 

22102-5090.  (703)  883-4020,  TDD 

(703) 883-4444. 
(12  U.S.C.  2252(a)(9)  and  (10))     . 

Dated:  February  27, 1998. 
Floyd  Fithiui, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  98-5552  Filed  3-3-98;  8:45  am] 

BHJJNQ  OOOE  STOe-OI-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATKllN 

12  CFR  Part  708a 

Mergers  or  Conversions  of  Federally^ 
Insured  Credit  Unions  to  Non  Credit 
Union  Status:  NCUA  Approval 

AQBICY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 

summary:  The  final  rule  adds  a  new 
provision  to  the  disclosure  statement  In 
regulations  relating  to  NCUA  approval 
of  mergers  or  conversions  of  federally- 
insured  credit  imlons  to  non  credit 
imion  status.  Credit  unions  are  required 
to  disclose  in  plain  English  on  the  cover 
page  of  the  disclosure  statement  specific 
facts  relating  to  the  proposed 
transaction's  Impact  on  the  members. 
DATES:  This  rule  Is  effective  April  1, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp.  Staff  Attorney,  Office  of 
General  Counsel.  National  Qredlt  Union 
Administration.  1775  Dake  Stfeet. 
Alexandria,  Virginia  22314-3428  or 
telephone:  (703)  518-6553. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  24. 1997.  the  NCUA 
Board  requested  comments  on  proposed 
changes  to  part  708a  of  its  regulations. 
62  FR  64187  (December  4, 1987).  Part 
708a  sets  forth  the  procedures  and 
requirements  for  credit  imlons 
proposing  to  convert  to  non  credit  union 
status.  The  current  rule  requires  credit 
tmions  to  provide  a  disclosure  statement 
to  the  members  prior  to  the  membership 
vote.  The  rule  lists  the  information  that 
must  be  Included  In  the  disclosure.  The 
Board  has  had  the  opportunity  to  review 
several  disclosure  statements  filed 
under  the  current  rule.  The  disclosures 
are  often  In  excess  of  fifteen  pages  and 
contain  technical  information  which 
may  be  difficult  for  the  average  member 
to  understand.  The  Board  believes  It 
would  be  helpful  to  the  members  if 
certain  key  information  could  be 
provided  to  them  in  plain  English  on 
the  cover  page  of  the  disclosure.  The 
proposal  set  forth  three  key  areas  the 
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Board  believed  should  be  highlighted  to 
the  members.  These  were  voting  rights, 
potential  future  transactions,  and 
director  compensation.  Based  on  the 
comments,  the  Board  has  modified  the 
provisions  relating  to  voting  rights  and 
director  compensation  and  deleted  the 
provisitm  on  potential  future 
transactions  and  replaced  it  with  a 
provision  noting  the  costs  of  conversion. 

Summary  of  Comments  and  Discussion 
of  Issues 

In  the  proposal,  the  I^CUA  Board 
requested  comment  on  the  proposed 
uniform  disclosure  requirements.  The 
NCUA  Board  received  28  comments  on 
the  proposal:  seven  from  credit  unions; 
three  identical  letters  from  three 
members  of  the  same  credit  union;  two 
bom  bank  leagues;  four  from  bank  trade 
groups;  four  from  law  firms;  one  from  a 
credit  union  conversion  consultant; 
three  frtnn  credit  union  trade  groups; 
three  frt>m  credit  union  state  leagues; 
and  one  frt)m  an  individual.  The 
following  is  a  siumnary  of  the  comments 
received  on  the  proposed  rule's  uniform 
cover  page  to  the  Disclosure.  Twenty  of 
the  28  commenters  opposed  the 
proposed  disclosure.  One  of  the  general 
negative  comments  was  that  it  is  imfair 
to  require  credit  imions  to  highlight  the 
negative  aspects  on  the  cover  without 
giving  them  the  opportunity  to  highlight 
Uie  positive  aspects  there  as  well.  The 
positive  conmienters  noted  that  it  is 
appropriate  that  certain  information  be 
highlighted  to  help  assure  that  it 
receives  careful  consideration.  Some  of 
the  positive  commenters  noted  that  the 
language  appeared  somewhat  biased 
and  should  be  more  neutral.  The  NCUA 
Board  agrees  with  these  commenters 
that,  as  originally  drafted,  the  proposal 
highlighted  negative  information.  The 
final  rule  has  been  amended  to  address 
this  concern.  The  final  rule  references 
three  areas  the  Board  believes  are 
important  to  the  members  and  then 
refers  them  to  the  disclosure  for  a 
complete  discussion  of  the  issues. 

The  proposal  required  disclosure  of 
voting  rights,  the  potential  for  a  stock 
conversion,  and  the  right  of  the 
directors  to  be  compensated.  All  11  of 
the  commenters  that  commented  on  the 
voting  rights  provision  objected  to  the 
way  it  was  worded.  One  of  the 
objections  is  that  it  is  incorrect  to  say 
that  the  institution  is  no  longer 
democratically  controlled,  just  because 
it  is  no  longer  one  member  one  vote. 
Further,  in  some  cases  the  institution 
will  continue  with  one  member  one 
vote.  The  Board  agrees  with  these 
comments  and  has  taken  the  language 
relating  to  "democntic  control"  out  of 
the  final  rule.  In  the  event  a  credit  union 


retains  one  member  one  vote,  the 
proposal  allowed  for  the  disclosure 
statement  to  be  modified  appropriately. 
The  final  rule  does  as  well.  Five 
commenters  noted  that  the  issue  of 
voting  is  often  not  important  for  credit 
union  members  and  therefore,  should 
not  be  highlighted.  Although  the  Board 
is  aware  that  not  all  credit  union 
members  take  the  opportunity  to  vote  in 
credit  union  elections,  the  Board 
believes  it  is  important  for  members  to 
be  made  aware  of  such  a  fundamental 
change  in  the  structure  of  their  financial 
institution. 

Eighteen  commenters  specifically 
addressed  and  opposed  the  requirement 
that  the  credit  union  inform  the 
members  that  the  credit  union  could 
further  change  its  organizational 
structure  in  fee  future.  All  of  these 
commenters  noted  that  a  disclosure 
should  not  contain  speculative 
information.  Some  noted  that  the 
proposal  gives  the  false  impression  that 
all  mutuals  convert  to  stock.  Some 
commenters  found  the  statement  that 
"members  will  lose  their  equity 
ownership  interest"  confusing  and 
misleading.  After  reviewing  the 
comments,  the  NCUA  Board  agrees  that 
credit  unions  should  not  be  required  to 
include  information  that  may  not  apply 
to  their  transaction.  This  provision  has 
been  deleted  from  the  final  rule. 

Ten  of  the  commenters  objected  to  the 
disclosure  that  board  members  may 
receive  compensation  after  waiting  the 
two  years  required  by  NCUA's 
regulation.  Some  of  the  commenters 
thought  that  the  way  it  was  being 
disclosed  carried  the  negative 
implication  that  the  Board's  decision 
was  motivated  by  greed.  They  objected 
to  this  negative  implication  because 
directors'  fees  are  nominal.  Further,  the 
commenters  stated  that  directors  act  on 
the  basis  of  their  good  faith  assessments 
of  their  members'  best  interests.  The 
NCUA  Board  has  modified  the 
statement  to  remove  any  negative  or 
speculative  overtones.  It  merely  states 
that  Directors  may  receive 
compensation  after  waiting  two  years 
and  refers  the  member  to  the  disclosure 
for  further  information.  The  Board  does 
not  intend  to  imply  that  the  transaction 
is  motivated  by  greed,  but  believes  it  is 
important  for  the  members  to  know  that 
the  spirit  of  volunteerism  that  motivated 
credit  union  directors  may  not  be 
present  in  the  proposed  new  financial 
institution.  A  couple  of  the  commenters 
suggested  that  credit  imion  directors  do 
not  really  seive  as  volunteers  because 
they  may  receive  health  and  accident 
insurance  and  are  allowed  reasonable 
reimbursement  for  themselves  and  their 
spouse  when  traveling  on  credit  imion 


business.  To  compare  this  minimal 
insurance  and  leimbvusement  to  direct 
compensation  is  not  an  acciu^te  or  fair 
comparison.  The  insiu-ance  is  limited  by 
regulation  and  reimbursement  is  not 
compensation. 

Two  commenters  suggested  a  format 
change  for  the  disclosiues  so  that  boxes 
could  be  checked  to  indicate  those 
provisions  that  apply.  The  NCUA  Board 
believes  that  this  format  is  not  necessary 
because  the  language  the  rule  requires 
will  generally  ^ply.  It  is  sufficient  that 
the  rule  provides  for  modifications  as 
necessary  to  ensure  accuracy. 

One  of  the  ccnnmenters  objected  to 
using  the  term  "savings  bank"  in  the 
disclosure.  This  term  has  been 
eliminated  &t)m  the  final  rule. 

Although  not  part  of  the  proposal, 
several  of  the  commenters  raised  three 
other  issues  which  the  Board  will 
briefly  address.  First,  a  niunber  of  the 
commenters  object  to  the  voting 
requirement  in  part  708a.  The  rule 
requires  a  majority  of  the  members  to 
vote  in  favor  of  the  transaction  for  it  to 
be  approved.  The  negative  commenters 
believe  this  is  excessive  since 
conversion  from  a  federal  to  state 
charter  only  requires  approval  by  a 
majority  of  the  members  who  vote  and 
conversion  from  federal  to  private 
insurance  only  requires  approval  by  a 
majority  of  the  members  who  vote, 
providing  at  least  20%  vote.  The 
commenters  have  failed  to  mention  that 
termination  of  insurance  like 
termination  of  a  credit  union  charter 
requires  approval  by  a  majority  of  the 
credit  union's  members.  12  U.S.C. 
1786(a)(1).  Prior  to  issuing  its  final  rule 
on  credit  imion  conversions  to  non 
credit  union  status,  the  Board  requested 
and  received  comment  on  the  issue  of 
majority  approval.  The  Board 
considered  those  comments  when  it 
issued  the  final  rule.  60  FR  12659, 
12660  (March  8, 1995).  The  six 
commenters  that  addressed  the  issue  all 
supported  approval  by  a  majority  of  the 
members.  Two  defined  majority  as  over 
50%,  two  defined  it  as  60%  to  66  2/3%. 
one  defined  it  as  70%  to  80%  and  one 
commenter  did  not  define  it.  The  Board 
continues  to  believe  in  "the  importance 
of  a  clear  mandate  on  an  issue  of  such 
significance  to  the  members."  60  FR  at 
12660.  It  should  be  noted  that  in  1995 
the  Board  chose  the  least  burdensome 
voting  requirement  recommended  by 
the  commenters. 

Second,  several  of  the  commenters 
object  to  §  708a.5(a)(2)  of  the  rule.  This 
provision  requires  the  ballot  to  be 
mailed  to  the  members  not  more  than  30 
days  prior  to  the  vote.  The  commenters 
contend  that  NCUA  is  more  liberal  with 
other  forms  of  transactions  and  has 
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placed  the  30-day  limitation  in  an 
attempt  to  block  the  transaction.  The  30- 
day  time  frame  is  the  statutorily- 
required  time  frame  for  insurance 
conversions  and  for  federal  charter  to 
state  charter  conversions.  12  U.S.C. 
1771(a)(1)  and  1786(d)(2).  In  1995,  the 
Board  selected  this  time  fr^me  to  be 
consistent  with  Congress'  time  frame  for 
other  types  of  transactions  of 
comparable  significance  that  require  a 
membership  vote. 

Finally,  a  few  of  the  oxnmenters  state 
that  NCUA  has  overreached  its 
regulatory  authority  over  state  chartered 
credit  unions.  They  contend  that  state 
chartered  conversions  should  be 
governed  by  state  law.  This  issue  was 
discussed  in  detail  in  the  final  rule.  60 
FR  at  12660.  The  Board  explained  how 
very  few  states  have  statutes  or 
regulations  that  address  the  issue  of 
conversions.  Howbvot,  in  deference  to 
the  states  that  have  regulations,  the 
Board  in  1995  incorporated  into  the 
final  rule  a  provision  that  allows  a 
federally  insured  state  chartered  credit 
union  to  file  a  request  for  a  waiver  of 
compliance  with  the  procedural 
portions  of  part  708a  and  instead  follow 
the  applicable  state  regulation. 

Final  Role 

The  final  rule  requires  credit  imions 
to  provide  in  plain  English  on  the  cover 
page  of  the  Disclosure  the  following 
information:  (1)  The  control  of  the 
institution  will  no  longer  be  based  on 
each  member  having  one  equal  vote; 
this  could  change  a  member's  influence 
in  any  future  decisions  affecting  the 
institution.  Votes  will  be  based  on  the 
amount  of  an  individual's  deposits.  For 
further  information,  see  page(s) 


of  the  Disclosure  Statement.  (2)  The 
institution  will  lose  its  tax-exempt 
status  and  there  may  be  increased  costs 
associated  with  the  conversion.  For 
further  information,  see  page(s) . 


of  the  EMsclosure  Statement.  (3)  After 
waiting  the  two  years  required  by 
NCUA's  regulation.  Board  members  may 
be  compensated.  For  further 

information,  see  page(s) of  the 

Disclosing  Statement. 

In  the  event  these  statements  do  not 
apply  to  a  particular  transaction,  they 
may  be  modified  as  necessary. 

The  NCUA  Board  has  modified  the 
proposal  to  remoye  any  prejudicial 
inference.  The  Board  believes  that  these 
three  areas  are  important  to  the 
members.  If  the  members  are  interested 
in  learning  more  about  the  issue,  they 
are  referred  to  the  appropriate  place  in 
the  Disclosure  Statement,  so  that  the 


credit  luiion  can  describe  in  its  own 
words,  the  impact  the  issue  will  have  on 
the  members. 

Regulatory  Procedures 

Regulatory  Flexibility  Ad 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  effect  any  regulation  may 
have  on  a  substantial  niunber  of  small 
credit  imions,  meaning  those  under  $1 
million  in  assets.  The  NCUA  Board  has 
determined  and  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantia] 
number  of  small  credit  unions.  The 
reason  for  this  determination  is  that  it 
is  highly  unlikely  that  small  credit 
unions  would  be  engaged  in  a  merger  or 
convOTsion  to  a  non  credit  union 
institution.  Accordingly,  the  NCUA 
Board  has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

£xecutive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effiect  of  its 
actions  on  state  interests.  The  final 
amendments  will  apply  to  all  federally 
insured  credit  unions.  The  final 
amendments  are  not  designed  or 
intended  to  interfere  with  the  state 
regulation  of  state  chartered  institutions. 
However,  existing  statutory 
requirements  mandate  the  Board 
approve  transactions  of  this  nature  for 
all  federaUy  insured  credit  unions.  The 
rule  recognizes  the  interests  of  states 
and  state  regulators  in  supiervising  state 
chartered  credit  unions  by  including  a 
provision  that  allows  federally  insured 
state  chartered  credit  unions,  on  a  case- 
by-case-basis,  to  obtain  a  waiver  from 
NCUA's  rule  and  follow  state 
procedures  if  those  procedures 
adequately  address  the  concerns  of 
NCUA's  rule.  With  this  provision  in  the 
rule,  the  NCUA  Board  has  determined 
that  the  final  amendments  are  not  likely 
to  have  any  direct  effect  on  states,  the 
relationship  between  the  states,  or  the 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government. 

Paperwork  Reduction  Act 

The  final  amendment  requires  a  credit 
union  to  provide  its  members 
information  provided  by  NCUA.  The 
Paperwork  Reduction  Act  does  not 
apply  to  disclosures  that  are  directives 
for  a  person  to  disclose  information 
completely  supplied  by  the  agency.  5 
CFR  1320.3(c)(2). 


Congressional  Review 

Awaiting  OMB  determination. 
List  of  Snbiects  in  12  CFR  Part  708a 

Bank  deposit  insurance,  Credit 
unicms.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union  ' 

Administration  Board  on  February  25, 1998. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  708a  as  follows: 

PART  708b— MERGERS  OR 
CONVERSIONS  OF  FEDERALLY- 
INSURED  CREDIT  UMONS  TO  NON 
CREDIT  UNION  STATUS:  NCUA 
APPROVAL 

1.  Revise  the  heading  of  part  708a  to 
read  as  set  forth  above. 

la.  The  authority  citation  for  part 
708a  is  revised  to  read  as  follows: 

Autkarity:  12  U.S.C  1766. 1785. 

2.  Amend  Appendix  A  to  part  708a  by 
revising  paragraph  (2)(m)  to  read  as 
follows: 

Appendix  A  to  Part  708a — Notice  to 
Members  of  Special  Meeting,  Diadosiire 
and  Ballot 


(2).   .   . 

(m)  The  cover  of  the  Oisdosiu«  Statement 
must  contain  the  following  statement  in  bold, 
appropriately  modified  to  the  extent  that  this 
statement  does  not  accurately  describe  the 
transaction: 

PLEASE  READ  THIS  IHSCLOSURE 
DOCUMENT.  IT  CONTAINS  IMPORTANT 
INFORMATION  ABOUT  YOUR  CRH}IT 
UNION. 

The  control  of  the  institution  wiU  no 
longer  be  based  on  each  member  having  one 
equal  vote;  this  could  change  a  member's 
influence  in  any  future  decisions  affecting 
the  institution.  Votes  will  be  based  on  the 
amount  of  an  individual's  deposits.  For 

further  information,  see  page(s] of 

the  Disclosure. 

The  institution  will  lose  its  tax-exempt 
status  and  there  may  be  increased  costs 
associated  with  the  conversion.  For  further 

information,  see  page(s) of  the 

Disclosure. 

After  waiting  the  two  years  required  by 
NCUA's  regulation.  Board  members  may  be 
compensated.  For  further  information,  see 

page(s) of  the  Disclosure. 

•         •         •         •         • 

(FR  Doc.  98-5451  Filed  3-3-98;  8:45  am] 
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NATIONAL  CREDIT  UNION 
AOMNtSTRATION 

12  CFR  Part  708b 

liTB»r«  of  F«J«rally-lnsursd  Crwiit 
Unions;  Voluntary  Termination  or 
Convarsion  of  Inaurad  Status 

AQGNCY:  National  Credit  Union 
Administration  ("NCUA"). 
action:  Final  rule. 


r:  The  final  rule  amends  the 
diaclosure  forms  in  NCUA's  regulations 
relatii^  to  mergers  and  voluntary 
termination  or  conversion  of  insured 
status.  The  amendments  inform  the 
members  that,  if  their  credit  imion 
converts  to  nonfsderal  insurance,  the 
private  insurance  fund  insuring  their 
accounts  is  not  backed  by  the  full  faith 
and  credit  of  the  United  States 
government.  It  also  informs  the 
members  that,  if  their  credit  union 
terminates  insurance,  their  shares, 
excluding  those  covered  for  one  year, 
are  no  longer  insured  by  the  federal 
government  or  any  other  entity. 
DATES:  The  rule  is  effective  April  1, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp,  Staff  Attorney,  Office  of 
General  Counsel,  1775  Duke  Street, 
Alexandria.  Virginia  22314-3428  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  24, 1997,  the  NCUA 
Board  requested  comments  on  proposed 
changes  to  part  708b  of  its  regulations. 
62  FR  64187  (December  4, 1997).  Part 
708b  sets  forth  the  procedures  and 
disclosure  requirements  for  credit 
unions  proposing  to  terminate  insurance 
or  convert  to  private  insurance. 

Sections  708b.301(a)(l)  and  (b)(1) 
contain  the  form  notices  that  are  sent  to 
the  members  if  a  credit  union  is  seeking 
to  terminate  federal  insurance.  The 
proposal  amended  the  notices  by 
clarifying  that,  if  the  credit  union  fails, 
the  members'  shares  are  no  longer 
insured  by  the  federal  government  or 
any  other  entity. 

Sections  708b.302(a)(l),  (a)(2),  (b)(1) 
and  (b)(2)  contain  the  form  notices  and 
ballots  that  are  sent  to  the  members  if 
a  credit  union  is  seeking  to  convert  from 
federal  to  nonfederal  insurance.  The 
proposal  added  a  sentence  to  the  notice 
and  ballot  explaining  that  NCUA 
insuirance  is  backed  by  the  full  faith  and 
credit  of  the  United  States  government 
and  that  the  private  insurance  the 
member  will  receive  if  the  credit  imion 
converts  is  not  backed  by  the  United 
States  government. 


Summary  of  Comments 

The  NCUA  Board  received  11 
comments  on  the  proposal:  two  from 
private  insurers:  three  from  credit  union 
trade  groups:  three  from  state  leagues; 
and  three  fraon  credit  imions.  Ten  of  the 
11  commenters  generally  supported  the 
disclosure  requirements.  Six  fully 
supported  them  and  four  had  some 
suggested  changes  to  the  disclosiire 
language.  Two  of  the  six  that  fiiUy 
supported  the  proposal  were  the  private 
insurers.  Both  private  insurers  stated 
that  the  proposed  disclosures  are  fair, 
consistent  with  existing  law,  and  in  the 
best  interest  of  the  members. 

Two  of  the  commenters  suggested  that 
the  rule  allow  credit  unions  to  describe 
in  the  disclosure  some  of  the  positive 
aspects  of  tha  private  insurer.  The 
NCUA  Board  does  not  object  to  the 
credit  union  disclosing  in  another 
document  positive  aspects  of  the  private 
insurer  but  believes  that  the  disclosure 
and  ballot  should  be  limited  to  the  key 
facts  that  distinguish  private  insurance 
from  federal  insurance. 

Two  of  the  conmienters  believe  that 
proposed  §§  708b.302(a)(2)  and  (b)(2) 
give  the  impression  that  federal 
insurance  is  better  than  private 
insurance.  One  commenter  suggests 
deleting  the  language  at  the  end  of  each 
of  those  sections  that  states,  unlike 
private  insurance,  federal  insurance  is 
backed  by  the  full  faith  and  credit  of  the 
United  States  government.  The  NCUA 
Board  believes  it  is  important  that  the 
members  are  aware  of  this  fundamental 
di  Terence  between  the  two  types  of 
insurance. 

Two  of  the  commenters  take 
exception  to  the  implication  that 
NCUA's  federal  insurance  is  backed  by 
the  full  faith  and  credit  of  the  United 
States  government.  One  commenter 
acknowledges  that  ultimately  it  is 
backed  by  the  United  States 
government,  but  believes  that  the  steps 
leading  to  that  backing  should  be 
disclosed.  The  NCUA  Board  stands  by 
the  statement  that  the  National  Credit 
Union  Share  Insurance  Fund  is  backed 
by  the  United  States  government  and 
believes  that  the  focus  of  the  disclosure 
should  be  on  this  point.  Competitive 
Equality  Banking  Act  of  1987,  Pub.  L. 
No.  100-86,  section  901  (1987), 

The  negative  commenter  objects  to  the 
disclosures  as  they  apply  to  the 
insurance  provided  by  PROSAD-COOP 
which  insures  the  shares  of  credit 
unions  chartered  under  local  law  in 
Puerto  Rico.  The  commenter  states  that 
PROSAD-COOP  is  guaranteed  by  the 
government  of  Puerto  Rico.  That 
statement  is  incorrect.  Puerto  Rican  law 
provides  only  for  the  Secretary  of  the 


Treasury  to  lend  funds  to  PROSAD  in  a 
limited  amount,  Contrary  to  the 
contention  of  the  commenter  that  raised 
this  issue,  PROSAD's  position  with 
respect  to  the  Puerto  Rican  government 
is  quite  different  than  the  National 
Credit  Union  Share  Insurance  Fimd's 
position  with  respect  to  the  United 
States  government.  There  is  specific 
statutory  authority  in  the  Competitive 
Equality  Banking  Act  of  1987  providing 
that  the  National  Credit  Union  Share 
Insurance  Fund  is  backed  by  the  full 
faith  and  credit  of  the  United  States 
government. 

Final  Rule 

Based  on  the  comments  and  the 
Board's  continued  beUef  that  the 
information  as  stated  in  the  proposed 
rule  must  be  disclosed  in  order  for  a 
member  to  make  an  informed  vote  on 
the  proposed  transaction,  the  Board  has 
adopted  the  proposed  rule  as  its  final 
rule.  Disclosure  of  this  information  is 
consistent  with  the  disclosure 
requirements  Congress  imposes  on 
credit  unions  lacking  federal  insurance. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatoiy  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  effect  any  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions,  meaning  those  under  $1 
million  in  assets.  The  NCUA  Board  has 
determined  and  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  The 
reasons  for  this  determination  are  that 
the  proposed  rule  requires  the  addition 
of  two  sentences  to  the  disclosure  form 
used  by  credit  unions  converting  to 
nonfederal  insurance.  The  addition  of 
these  two  sentences  will  not  increase 
the  costs  of  the  conversion  and  therefore 
,  will  not  create  a  financial  burden. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final 
amendments  will  apply  to  all  federally 
insured  credit  unions.  The  final 
amendments  are  not  designed  or 
intended  to  interfere  with  the  state 
regulation  of  state  chartered  institutions. 
However,  the  Board  is  modeUng  this 
rule  on  federal  legislation  that 
specifically  applies  to  state  chartered 
(jedit  unions.  The  NCUA  Board  has 
determined  that  the  final  amendments 
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are  not  likely  to  have  any  direct  effect 
on  states,  the  relationship  between  the 
states,  or  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent. 

Paperwork  Reduction  Act 

The  final  rule  requires  the  credit 
-union  to  provide  to  its  members 
information  provided  by  NCUA.  The 
Paperwork  Reduction  Act  does  not 
apply  to  disclosures  that  are  directives 
for  a  person  to  disclose  information 
completely  suppUed  by  the  agency.  5 
CFR  1320.3(c)(2). 

Congressional  Review 

Awaiting  OMB  determination. 

List  of  Subjects  iiil2  CFR  Part  708b 

Bank  deposit  insurance,  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  February  25, 1998. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  708b  as  follows: 

PART  708b-MERGERS  OF 
FEDERALLY-INSURED  CREDIT 
UNIONS;  VOLUNTARY  TERMINATION 
OR  CONVERSION  OF  INSURED 
STATUS 

1.  The  authority  citation  for  part  708b 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 1785. 1786, 
1789. 

2.  In  section  708b.301,  paragraph 
(a)(1)  is  amended  by  revising  the  second 
paragraph  of  the  Notice  ofPmposal  to 
Terminate  Federal  Insurance  and 
paragraph  (b)(1)  is  amended  by  revising 
the  third  paragraph  of  the  Notice  of 
Proposal  to  Merge  and  Terminate 
Federal  Insurance  to  read  as  follows: 

f  708b.301    Tarmination  of  inauranc*. 

(a)  •  •  • 

(1)  Notice  of  Proposal  to  Terminate 
Federal  Insurance. 

•  *        •        •        « 

If  approved,  any  deposits  made  by  you 
after  the  date  of  tennination,  either  new 
deposits  or  additions  to  existing  accounts, 
will  not  be  insured  by  the  NCUA  or  any  other 
entity.  In  the  event  the  credit  union  fails, 
these  deposits  are  not  insured  by  the  federal 
government  No  provision  has  been  made  for 
alternative  insurance,  therefore,  these 
deposits  will  be  uninsured. 

•  »        *        »        • 

(b)*  •  • 

(1)  Notice  of  Proposal  to  Merge  and 
Terminate  Federal  Insurance. 

Any  deposits  made  by  you  after  the 
effsctive  date  of  the  m«ger,  either  new 


deposits  or  additions  to  existing  accounts, 
will  not  be  insured  by  the  NCUA  or  any  other 
entity.  In  the  event  the  credit  imion  fails, 
these  deposits  are  not  insured  by  the  federal 
government.  No  provision  has  been  made  for 
alternative  insurance,  therefore,  these 
deposits  will  be  uninsured.  Accounts  in  the 
merging  Credit  Union  on  the  date  of  the 
merger,  up  to  a  maximum  of  SlOO.OOQ  for 
each  member,  will  continue  to  be  insured,  as 
provided  in  the  Federal  Credit  Union  Act,  for 
one  (1)  year  after  the  close  of  business  on  the 
date  of  the  merger,  but  any  withdrawals  after 
the  close  of  business  on  that  date  will  reduce 
the  insurance  coverage  by  the  amount  of  the 
withdrawal. 
***** 

3.  In  Section  708b.302,  paragraph 
(a)(l}  is  amended  by  adding  two 
sentences  at  the  end  of  the  second 
paragraph  of  the  Notice  of  Proposal  to 
Convert  to  Nonfederal ly-Insured  Status, 
paragraph  (a)(2)  is  amended  by  adding 
a  sentence  at  the  end  of  the  second 
paragraph  of  the  ballot,  paragraph  (b)(1) 
is  amended  by  adding  two  sentences  at 
the  end  of  the  second  paragraph  of  the 
Notice  of  Proposal  to  Merge  and  Convert 
to  Nonfederally-Insured  Status  and 
paragraph  (b)(2)  is  amended  by  adding 
a  sentence  at  the  end  of  the  second 
paragraph  of  the  ballot  to  read  as 
follows: 

i  708b.302    Convaraion  of  Inauranca. 

(a)*  •  * 

(1)  Notice  of  Proposal  to  Convert  to 
Nonfederally-Insured  Status 

***** 

*  *  •  The  insurance  provided  by  the 
National  Credit  Union  Administration,  an 
independent  agency  of  the  United  States,  is 
backed  by  the  full  faith  and  credit  of  the 
United  States  government  The  private 
insurance  you  will  receive  from 

_^^  is  not  guaranteed  by 

the  federal  or  any  state  government 


(2) 


*  *  The  private  insurance  provided  by 
is  not  backed  by  the 


full  faith  and  credit  of  the  United  States 
government  as  is  the  federal  insurance 
provided  by  the  National  Credit  Union 
Administration. 

•  *         •         •         • 

(b)*  •  • 

(1)  Notice  of  Proposal  to  Merge  and 
Convert  to  Nonfederally-Insured  Status 

•  •        •        •        « 

•  •  *  The  insurance  provided  by  the 
National  Credit  Union  Administration,  n 
independent  agency  of  the  United  States,  is 
backed  by  the  full  faith  and  credit  of  the 
United  States  government  The  private 
insurance  you  will  receive  bam 

is  not  guaranteed  by 

the  federal  or  any  state  government 

(2)*   •   • 

•  •  •  The  private  insurance  provided  by 

is  not  backed  by  the 

fiill  faith  and  credit  of  the  United  States 


government  as  is  the  federal  insurance 
provided  by  the  National  Credit  Union 
Administration. 

*         •         »         •         • 

[FR  Doc.  98-5452  Filed  3-3-98;  8:45  am) 

BILUNG  CODE  7536-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-62-AO;  Amandmant  39- 
10375;  AD  98-05-14] 

RIN  2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  T210N, 
P210N,  and  P210R  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Cessna  Aircraft  Company 
Models  T210N,  P210N,  and  P210R 
airplanes.  This  action  requires  revising 
the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  specify  procediu«s 
that  would  prohibit  fbght  in  severe  idng 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices  while  in 
severe  icing  conditions,  and  provide  the 
flight  crew  with  recognition  cues  for, 
and  procediues  for  exiting  from,  severe 
icing  conditions.  This  AD  is  prompted 
by  the  results  of  a  review  of  the 
requirements  for  certification  of  these 
airplanes  in  icing  conditions,  new 
infonnation  on  the  idng  environment, 
and  icing  data  provided  currently  to  the 
flight  crew.  The  actions  specified  by  this 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  these  airplanes  in  severe  idng 
conditions  by  providing  more  dearly 
defined  procedures  and  limitations 
assodated  with  such  conditions. 
DATES:  Effective  April  30. 1998. 
AINME88E8:  This  information  may  be 
examined  at  the  Federal  Aviation 
Adnunistration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-62- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106. 
FOR  FURTHER  MFORMATXM  CONTACT:  Mr. 
John  P.  Dow.  St.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service.  1201  Walnut,  suite 
900,  Kansas  Qty,  Missouri  64106, 
telephone  (816)  426-6932,  facsimile 
(816)  426-2169. 
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SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Cessna  Aircraft  Company 
Models  T210N.  P210N.  and  P210R 
airplanes  was  published  in  the  Federal 
Register  on  September  16. 1997  (62  FR 
48535).  The  proposed  action  had 
inadvertently  included  the  Cessna  337 
series  airplanes  in  the  applicability 
section.  Since  the  proposed  action  has 
been  out  for  comment,  the  FAA  has 
removed  the  Cessna  337  series  airplanes 
from  the  applicability  as  these  airplanes 
are  not  certificated  for  flight  in  icing 
conditions. 

The  action  proposed  to  require 
revising  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would: 


•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
fli^t  into  known  or  forecast  icing 
conditions  at  night. 

That  action  also  proposed  to  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 


unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procediu^s  for 
exiting  from,  severe  icing  conditions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
foUoMfing  conwnents  received. 

hi  addition  to  the  proposed  rule 
described  previously,  in  September 
1997,  the  FAA  issued  24  other  similar 
proposals  that  address  the  subject 
unsafe  condition  on  various  airplane 
models  (see  below  for  a  hsting  of  all  24 
proposed  rules).  These  24  proposals  also 
were  pubUshed  in  the  Federal  Register 
on  September  18, 1997.  This  final  rule 
contains  the  FAA's  responses  to  all 
public  comments  received  for  each  of 
these  proposed  rules. 


Docket  No. 


97-CE-49-AD  .. 
97-CE-50-AD  .. 
97-CE-61-AD  .. 
97-CE-62-AD  .. 
97-CE-63-AD  .. 
97-CE-64-AD  .. 
97-CE-5&-AD  .. 
97-CE-56-AD  .. 
97-CE-67-AD  .. 

97-CE-58-AD  .. 

97-CE-69-AD  .. 
97-CE-60-AD  .. 
97-CE-61-AD  .. 

97-CE-62-AD  .. 
97-CE-63-AD  .. 

97-CE-64-AD  .. 
97-NM-170-AD 
97-NM-171-AD 
97-NKA-172-AD 
97-N^4-173-AD 
97-NM-174-AD 
97-NM-175-AD 
97-NM-176-AD 
97-NM-177-AD 


Manufacturer/airplane  model 


Aerospace  Technologies  of  Australia.  Models  N22B  and  N24A  

Hart)in  Aircraft  Mfg.  Corporation,  Model  Y12  IV  

Partenavia  Costruzioni  Aeronautic«s,  S.p.A.,  Models  P68,  AP68TP  300,  AP68TP  600  

Industrie  Aeronautictie  Meccaniche  Rinaldo  Piaggio  S.p.A.,  Model  P-180 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  1 

Pilatus  BrittervNorman  Ltd..  Models  BN-2A,  Br*-2B,  and  BN-2T ]..... 

SOCATA— Groupe  Aerospatiale,  Model  TBM-700 

Aerostar  Aircraft  Coiporation.  Models  PA-60-60G,  -601,  -601 P,  -602P,  and  -700P 

Twin  Commander  Aircraft  Corporation,  Models  500.  -500-A,  -500-B,  -500-S,  -500-U.  -620, 
-560,  -560-A,  -560-E,  -560-F,  -680,  -680-E,  -680FL(P),  -680T,  -680V,  -680W,  -681, 
-685,  -690,  -690A,  -690B,  -690C,  -690D,  -695,  -695A,  -695B,  and  720. 

Rayttieon  Aircraft  Company,  Models  E55,  E55A,  58.  58A.  58P,  58PA.  58TC.  58TCA,  60  series, 
65-B80  series,  65-B90  series,  90  series,  F90  series,  100  series,  300  series,  and  B300  se- 
ries. 

Rayttieon  Aircraft  Company.  Modal  2000  „ 

The  New  Piper  Aircraft  Corporation,  Models  PA-^6-310P  and  PA-46^J50P  

The  New  Piper  Aircraft  Corporation,  Models  PA-23,  PA-23-160,  PA-23-235,  PA-23-250,  PA- 
E23-250,  PA-30,  PA-39,  PA-40,  PA-31,  PA-31-300,  PA-31-325,  PA-31-350,  PA-34- 
200.  PA-34-200T.  PA-34-220T,  PA^2,  FA^2-720,  PA-42-1000. 

Cessna  Aircraft  Company,  Models  P210N,  T210N,  P210R,  and  337  series  „ 

Cessna  Aircraft  Company,  Models  T303,  31  OR,  T310R,  335,  340A.  402B,  402C,  404,  ROe 
414,  414A.  421B.  421C.  425.  and  441. 

SIAI-Marchetti  S.r.l.  (Augusta),  Models  SF600  and  SF600A „ 

Cessna  Aircraft  Company,  Models  500,  501,  550,  551,  and  560  series _ 

Sabreliner  Corporation,  Models  40,  60.  70,  and  80  series _ 

Gulfstream  Aerospace,  Model  G-159  series  _ 

McDonnell  Douglas,  Models  DC-3  and  DC-4  series  !!!!!!!!!!!!!!. 

MitsutMShi  Heavy  Industries,  Model  YS-11  and  YS-11A  series  ,....!"!!!!" 

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  series  „ 

FairchikJ,  Models  F27  and  FH227  series '. 

Lockheed,  L-14  and  L-18  series  airplanes  ^ '... 


Federal  Register 
citation 


62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 


48520. 
48513. 
48524. 
48502. 
48499. 
48538. 
48506. 
48481. 
48549. 


62  FR  48517. 


62  FR  48531. 
62  FR  48542. 
62  FR  48546. 


62  FR  48535. 
62  FR  48528. 


62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 


48510. 
48560. 
48556. 
48563. 
48553. 
48567. 
48577. 
48570. 
48574. 


Comment  1 .  Unsubstantiated  Unsafe 
Condition  for  This  Model 

One  commenter  suggests  that  the  AD's 
were  developed  in  response  to  a 
suspected  contributing  factor  of  an 
accident  involving  an  airplane  type 
unrelated  to  the  airplanes  specified  in 
the  proposal.  The  commenter  states  that 
these  proposals  do  not  justify  that  an 
imsafe  condition  exists  or  could  develop 


in  a  product  of  the  same  type  design. 
Therefore,  the  commenter  asserts  that 
the  proposal  does  not  meet  the  criteria 
for  the  issuance  of  an  AD  as  specified 
14  CFR  part  39  (Airworthiness 
Directives)  of  the  Federal  Aviation 
Regulations. 

The  FAA  does  not  concur.  As  stated 
in  the  Notice  of  Proposed  Rulemaking 
(NPRM),  the  FAA  has  identified  an 


unsafe  condition  associated  with 
operating  the  airplane  in  severe  icing 
conditions.  As  stated  in  the  preamble  to 
the  proposal,  the  FAA  has  not  required 
that  airplanes  be  shown  to  be  capable  of 
operating  safely  in  icing  conditions 
outside  the  certification  envelope 
specified  in  Appendix  C  of  part  25  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  25).  This  means  that  any  time 
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an  airplane  is  flown  in  icing  conditions 
for  which  it  is  not  certificated,  there  is 
a  potraitial  for  an  unsafe  condition  to 
exist  or  develop  and  the  flight  crew 
must  take  steps  to  exit  those  conditions 
expeditiously.  Further,  the  FAA  has 
determined  that  flight  crews  are  not 
ciirrently  provided  with  adequate 
information  necessary  to  determine 
when  an  airplane  is  operating  in  icing 
conditions  for  which  it  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered.  The 
absence  of  this  information  presents  an 
unsafe  condition  because  without  that 
information,  a  pilot  may  remain  in 
potentially  ha^rdous  icing  conditions. 
This  AD  addresses  the  unsafe  condition 
by  requiring  AFM  revisions  that  provide 
the  flight  crews  with  visual  cues  to 
determine  when  icing  conditions  have 
been  encountered  for  which  the  airplane 
is  not  certificated,  and  by  providing 
procedures  to  safely  exit  those 
conditions. 

Fxulher,  in  the  preamble  of  the 
proposed  rule,  the  FAA  discussed  the 
investigation  of  roll  control  anomalies  to 
explain  that  this  investigation  was  not  a 
complete  certification  program.  The 
testing  was  designed  to  examine  only 
the  roll  handling  characteristics  of  the 
airplane  in  certain  droplets  the  size  of 
freezing  drizzle.  The  testing  was  not  a 
certification  test  to  approve  the  airplane 
for  flight  into  freezing  drizzle.  The 
results  of  the  tests  were  not  used  to 
determine  if  this  AD  is  necessary,  but 
rather  to  determine  if  design  changes 
were  needed  to  prevent  a  catastrophic 
roll  upset.  The  roll  control  testing  and 
the  AD  are  two  imrelated  actions. 

Additionally,  in  the  preamble  of  the 
proposed  rule,  the  FAA  acknowledged 
that  the  flight  crew  of  any  airplane  that 
is  certificated  for  flight  in  icing 
conditions  may  not  have  adequate 
information  concerning  flight  in  icing 
conditions  outside  the  icing  envelope. 
However,  in  1996,  the  FAA  found  that 
the  specified  unsafe  condition  must  be 
addressed  as  a  higher  priority  on 
airplanes  equipped  with  pneimiatic 
deicing  boots  and  impowered  roll 
control  systems.  These  airplanes  were 
addressed  first  because  the  flight  crew 
of  an  airplane  having  an  impowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  coimteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew.  The  FAA  also  placed  a 
priority  on  airplanes  that  are  used  in 
regularly  scheduled  passenger  service. 
The  FAA  has  previously  issued  AD's  to 
address  those  airplanes.  Since  the 
issuance  of  those  AD's,  the  FAA  has 


determined  that  similar  AD's  should  be 
issued  for  similarly  equipped  airplanes 
that  are  not  used  in  regularly  scheduled 
passenger  service. 

Comment  2.  AD  is  Inappropriate  to 
Address  Improper  Operation  of  the 
Airplane 

One  commenter  requests  that  the 
proposed  AD  be  withdrawn  because  an 
imsafe  condition  does  not  exist  within 
the  airplane.  Rather,  the  commenter 
asserts  that  the  imsafa  condition  is  the 
improper  operation  of  the  airplane.  The 
commenter  further  asserts  that  issuance 
of  an  AD  is  an  inappropriate  method  to 
address  improper  operation  of  the 
airplane. 

The  FAA  does  not  concur.  The  FAA 
has  determined  that  an  unsafe  condition 
does  exist  as  explained  in  the  proposed 
notice  and  discussed  previously.  As 
specifically  addressed  in  Amendment 
39-106  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39), 
the  responsibilities  placed  on  die  FAA 
statute  (49  U.S.C.  40101,  formerly  the 
Federal  Aviation  Act)  justify  allowing 
AD's  to  be  issued  for  unsafe  conditions 
however  and  wherever  found,  regardless 
of  whether  the  unsafe  condition  results 
fitsm  maintenance,  design  defect,  or  any 
other  reason. 

This  same  conmienter  considers  part 
91  (rather  than  part  39)  of  the  Federal 
Aviation  Regulations  (14  CFR  part  91) 
the  appropriate  regulation  to  address  the 
problems  of  idng  encounters  outside  of 
the  limits  for  which  the  airplane  is 
certificated.  Therefore,  the  conunenter 
requests  that  the  FAA  withdraw  the 
proposal. 

Tne  FAA  does  not  concur.  Service 
experience  demonstrates  that  flight  in 
icing  conditions  that  is  outside  the  icing 
certification  envelope  does  occur.  Apart 
from  the  visual  cues  provided  in  these 
final  rules,  there  is  no  existing  method 
provided  to  the  flight  crews  to  identify 
when  the  airplane  is  in  a  condition  that 
exceeds  the  icing  certification  envelope. 
Because  this  lack  of  awareness  may 
create  an  unsafe  condition,  the  FAA  has 
determined  that  it  is  appropriate  to 
issue  an  AD  to  require  a  revision  of  the 
AFM  to  provide  this  information. 

One  commenter  asserts  that  while  it  is 
prudent  to  advise  and  routinely  remind 
the  pilots  about  the  hazards  associated 
with  flight  into  known  or  forecast  icing 
conditions,  the  commenter  is  opposed 
to  the  use  of  an  AD  to  accomplish  that 
function.  The  commenter  states  that 
pilots'  initial  and  bi-annual  flight 
checks  are  the  appropriate  vehicles  for 
advising  the  pilots  of  such  hazards,  and 
that  sudi  information  should  be 
integrated  into  the  training  syllabus  for 
all  pilot  training. 


The  FAA  does  not  concur  that 
substituting  advisory  material  and 
mandatory  training  for  issuance  of  an 
AD  is  appropriate.  The  FAA 
acknowledges  that,  in  addition  to  the 
issuance  of  an  AD,  information 
specified  in  the  revision  to  the  AFM 
should  be  integrated  into  the  pilot 
training  syllabus.  However,  the 
development  and  use  of  such  advisory 
materials  and  training  alone  are  not 
adequate  to  address  the  unsafe 
condition.  The  only  method  of  ensuring 
that  certain  information  is  available  to 
the  pilot  is  through  incorporation  of  the 
information  into  the  Limitations  Section 
of  the  AFM.  The  appropriate  vehicle  for 
requiring  such  a  revision  of  the  AFM  is 
issiiance  of  an  AD.  No  change  is 
necessary  to  the  final  rule. 

Comment  3.  Inadequate  Visual  Cues 

One  conunenter  provides  qualified 
support  for  the  AD.  llie  commenter 
notes  that  the  recent  proposals  are 
identical  to  the  AD's  issued  about  a  year 
ago.  Although  the  commenter  supports 
the  intent  of  the  AD's  as  being 
appropriate  and  necessary,  the 
commenter  states  that  it  is  unfortimate 
that  the  flight  crew  is  burdened  with 
recognizing  icing  conditions  with  visual 
cues  that  are  inadequate  to  determine 
certain  idng  conditioas.  The  commenter 
points  out  that,  for  instance,  side 
window  icing  (a  very  specific  visual 
cue)  was  determined  to  be  a  valid  visual 
cue  during  a  series  of  icing  tanker  tests 
on  a  specific  airplane;  however,  later 
testing  of  other  models  of  turboprop 
airplanes  revealed  that  side  window 
idng  was  invalid  as  a  visual  cue  for 
identifying  idng  conditions  outside  the 
scope  of  Appendix  C. 

Tne  FAA  does  not  concur  with  the 
commenter's  request  to  provide  more 
spedfic  visual  cues.  The  FAA  finds  that 
the  value  of  visaed  cues  has  been 
substantiated  during  in-service 
experience.  Additionally,  the  FAA  finds 
that  the  combined  use  of  the  generic 
cues  provided  and  the  effect  of  the  final 
rules  in  increasing  the  awareness  of 
pilots  concerning  the  hazard  of 
operating  outside  of  the  certification 
idng  envelope  will  provide  an 
acceptable  level  of  safety.  Although  all 
of  the  cues  may  not  be  exhibited  on  a 
particular  model,  the  FAA  considers 
that  at  least  some  of  the  cues  will  be 
exhibited  on  all  of  the  models  affected 
by  this  AD.  For  example,  some  airplanes 
may  not  have  side  window  cues  in 
freezing  drizzle,  but  would  exhibit  other 
cues  (such  as  accumulation  of  ice  ait  of 
the  protected  area)  imder  those 
conditions.  For  these  reasons,  the  FAA 
considers  that  no  changes  regarding 
visual  cues  are  necessary  in  the  final 
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rule.  However,  for  those  operators  that 
elect  to  identify  airplane-specific  visual 
cues,  the  FAA  would  consider  a  request 
for  approval  of  an  alternative  method  of 
compliance,  in  accordance  with  the 
provisions  of  this  AD. 

Comment  4.  Request  for  Research  and 
Use  of  Wing-Mounted  Ice  Detectors 

One  commenter  requests  that  wing- 
moimted  ice  detectors,  which  provide 
real-time  icing  severity  information  (or 
immediate  feedback)  to  flight  crews, 
continue  to  be  researched  and  used 
throughout  the  fleet.  The  FAA  infers 
from  this  commenter's  request  that  the 
commenter  asks  that  installation  of 
these  ice  detectors  be  mandated  by  the 
FAA. 

While  the  FAA  supports  the 
development  of  such  ice  detectors,  the 
FAA  does  not  concur  that  installation  of 
these  ice  detectors  should  be  required  at 
this  time.  Visual  cues  are  adequate  to 
provide  an  acceptable  level  of  safety; 
therefore,  mandatory  installation  of  ice 
detector  systems,  in  this  case,  is  not 
necessary  to  address  the  unsafe 
condition.  Nevertheless,  because  such 
systems  may  improve  the  current  level 
of  safety,  the  FAA  has  officially  tasked 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  to  develop  a 
recommendation  concerning  ice 
detection.  Once  the  ARAC  has 
submitted  its  recommendation,  the  FAA 
may  consider  further  rulemaking  action 
to  require  installation  of  such 
equipment. 

Comment  5.  Particular  Types  of  Icing 

This  same  commenter  also  requests 
that  additional  information  be  included 
in  paragraph  (a)  of  the  AD  that  would 
specify  particular  types  of  icing  or 
particular  accretions  that  result  from 
operating  in  freezing  precipitation.  The 
commenter  asserts  that  this  information 
is  of  simificant  value  to  the  flightcrew. 

The  FAA  does  not  concur  with  the 
commenter's  suggestion  to  specify  types 
of  icing  or  accretion.  The  FAA  has 
determined  that  supercooled  large 
droplets  (SLD)  can  result  in  rime  ice, 
mixed  (intermediate)  ice,  and  ice  with 
glaze  or  clear  appearance.  Therefore,  the 
FAA  Bnds  that  no  type  of  icing  can  be 
excluded  from  consideration  during 
operations  in  freezing  precipitation,  and 
considers  it  unnecessary  to  cite  those 
types  of  icing  in  the  AD. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 


editorial  corrections.  One  correction  the 
FAA  has  determined  that  these  minor 
corrections  will  not  change  the  meaning 
of  the  AD  and  will  not  add  any 
additional  burden  upon  the  public  than 
was  already  proposed.  ' 

Cost  Impact 

The  FAA  estimates  that  1,208 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  workhour  per  airplane 
to  accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Since  an  owner/operator  who 
holds  at  least  •  private  pilot's  certificate 
as  authorized  by  sections  43.7  and  43.9 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.9)  can  accomplish  this 
action,  the  onfy  cost  impact  upon  the 
public  is  the  time  it  will  take  the 
affected  airplane  owners/operators  to 
incorporate  this  AFM  revision. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
this  requirements  of  this  AD  action,  and 
that  no  operator  will  accompUsh  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

In  addition,  the  FAA  recognizes  that 
this  action  may  impose  operational 
costs.  However,  these  costs  are 
incalculable  because  the  frequency  of 
occurrence  of  the  specified  conditions 
and  the  associated  additional  flight  time 
cannot  be  determined.  Nevertheless, 
because  of  the  severity  of  the  unsafe 
condition,  the  FAA  has  determined  that 
continued  operational  safety 
necessitates  the  imposition  of  the  costs. 

Regulatory  Inqiact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  .s  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  ia  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 
§39.13    [Amende^] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-05-14    Cessna  Aircraft  Company: 

Amendment  39-10375;  Docket  No.  97- 
CE-62-AD. 

Applicability:  Models  T210N  (serial 
number  (S/N)  21063641  through  21064897), 
P210N  (S/N  P21000386  throu^  P21000834}, 
and  P210R  (all  serial  numbers),  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requiiements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performaiice  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  mutt  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafia  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effiective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 
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"WARNING 

Swere  idag  may  result  from 
enviiomnental  conditions  outsids  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  oa 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
fiorming  aft  of  the  protected  surfeces.  This  ice 
may  not  be  shed  using  the  ice  i»otection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— Accumulation  of  ice  on  the  lower  sur&ce 
of  the  wing  aft  of  the  protected  area. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AO 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
fhght  phases  from  takeoff  to  landing.  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 


•  Avoid  almipt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot 

•  If  an  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attacL 

•  Do  not  extend  flapts  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  lower  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  shovring  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street.  Kansas  City,  Missouri  64106. 

(f)  This  amendinent  (39-10375)  becomes 
elective  on  April  30, 1998. 

Issued  in  Kansas  Qty,  Missouri,  on 
February  24, 1998. 
Marvin  R.  Nusa, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  98-5474  Filed  3-3-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AviatkMi  Administration 
14  CFR  Part  39 

[DodBVl  No.  87-CE-64-AD;  Amendment  9»- 
10379;  AO  96-06-15] 

raN2120-AA64 

Airwortliinees  DiraeUvee;  SIAI 
MarelMCIl,  S.r.1  Modeto  SFeoo  and 
SFeOOA  Airplanes 

AOBUCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUHflAARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  SIAI  Marchetti,  S.r.l  Models 
SF600  and  SF600A  airplanes.  This 
action  requires  revising  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  AD  is  prompted  by  the 
results  of  a  review  of  the  requirements 
for  certification  of  these  airplanes  in 
icing  conditions,  new  information  on 
the  icing  environment,  and  icing  data 
provided  oirrently  to  the  flight  crew. 
The  actions  specified  by  this  AD  are 
intended  to  minimize  the  potential 
hazards  associated  with  operating  these 
airplanes  in  severe  icing  conditions  by 
providing  more  clearly  defined 
procedures  and  Umitations  associated 
with  such  conditions. 
DATES:  Effective  April  30,  1998. 
ADDRESSES:  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-64- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  • 
FOR  FURTHER  INF0RMATK3N  COKTACT:  Mr. 
John  P.  Dow,  Sr.,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  iCansas  Qty,  Missouri  64106, 
telephone  (816)  426-6932;  facsimile 
(816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  SIAI  Marchetti,  S.r.l  Models 
SF600  and  SF600A  airplanes  was 
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published  in  the  Federal  Register  on 
September  16.  1997  (62  FR  48510).  The 
action  proposed  to  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  specif  procedures  that  would: 

•  require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 


•  require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

That  action  also  proposed  to  require 
revising  the  Normal  Procedures  Section 
of  the  FAA-approved  AFM  to  specify 
procedures  that  would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trial  warnings  are 
encountered;  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 


Comments 

Interested  petsons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
following  comments  received. 

In  addition  to  the  proposed  rule 
described  previously,  in  September 
1997,  the  FAA  issued  24  other  similar 
proposals  that  address  the  subject 
imsafe  condition  on  various  airplane 
models  (see  below  for  a  listing  of  all  24 
proposed  rules).  These  24  proposals  also 
were  pubUshed  in  the  Federal  Register 
on  September  16, 1997.  This  final  rule 
contains  the  FAA's  responses  to  all 
pubhc  comments  received  for  each  of 
these  proposed  rules. 


Docket  rto. 


97-CE-49-AD  . 
97-CE-50-AD  . 
97-CE-51-AD  . 

97-CE-52-AD  . 
97-CE-53-AD  . 
97-CE-54-AD  . 
97-CE-55-AD  . 
97-CE-66-AD  . 

97-CE-57-AD  . 

97-CE-6&-AD  . 

97-CE-59-AD  . 
97-CE-6&-AD  . 
97-CE-61-AD  . 

97-CE-62-AD  . 
97-CB-63-AD  . 

97-CE-64-AD  . 
97-NM-170-AD 
97-NM-171-AD 
97-+JM-172-AD 
97-NM-173-AD 
97-NM-174-AD 
97-NM-175-AD 
97-NM-17ft-AD 
97-NM-177-AD 


j  Manufacturer/airplane  model 

Aerospace  Tedindogies  of  Australia,  Models  N22B  and  N24A 

Hart)in  Aircraft  MIg.  Corporation,  Model  Y12  IV 

Partenavia  Ctostruzioni  Aeronauticas,  S.p.A.,  Models  P68,  AP68TP  300,  AP68TP 
600. 

Industrie  Aeronautlche  Meccanlche  RInaldo  Piagglo  S.p.A.,  Model  P-180 

Pilatus  Aircraft  Ltd.,  Models  PC-12  and  PC-12/45  

Pilatus  Britten-Norman  Ltd..  Models  BN-2A,  BN-2B,  and  BISI-2T  

SOCATA— Groupe  Aerospatiale,  Model  TBM-700  

Aerostar  Aircraft  Corporation,  Models  PA-60-600,  -601,  -€01 P,  -602P,  and 
-700P. 

Twin  Commander  Aircraft  Corporation,  Models  500,  -500-A,  -500-B,-500-S, 
-500-U,  -520.  -660,  -560-A.  -560-E,  -560-F,  -680,  -680~E,  -680FL(P), 
-680T,  -680V,  -880W,  -681,-685,  -690,  -690A.  -€90B.  -690C.  -690D.  -695. 
-695A.  -695B,  and  720. 

Raytheon  Aircraft  Company,  Models  E55,  E55A,  58,  58A,  58P,  58PA.  58TC, 
58TCA,  60  series,  65-B80  series,  65-B90  series,  90  series,  F90  series,  100  se- 
ries, 300  series,  and  B300  series. 

Raytheon  Aircraft  Company,  Model  2000 

The  New  Piper  Aircraft  Corporation,  Models  PA-46-310P  and  PA-46-350P 

The  New  Piper  Aircraft  Corporation,  Models  PA-23,  PA-23-160,  PA-2^235. 
PA-23-250.  PA-E23-250,  PA-30,  PA-39,  PA-40,  PA-31.  PA-31-300.  PA- 
31-325.  PA-31-350.  PA-34-200,  PA-34-200T.  PA-34-220T.  PA-42,  PA-42- 
720.  PA-42-1000. 

Cessna  Aircraft  Company.  Models  P210N,  T210N,  P210R,  and  337  series 

Cessna  Aircraft  Company,  Models  T303,  31  OR,  T310R,  335,  340A,  402B,  402C, 
404,  F406,  414,  414A.  421B.  421C.  425.  and  441. 

SIAI-Marchetti  S.r.l.  (Augusta).  Models  SF600  and  SF600A „ 

Cessna  Aircraft  Company.  Models  500.  501.  550.  551.  and  560  series  .._ 

Satxeliner  Corporation.  Models  40,  60,  70,  and  80  series  „ 

Gutfstream  Aerospace,  Model  &-159  series > 

McDonnell  Douglas,  Models  DC-3  and  DC-4  series  _ 

Mitsut)ishi  Heavy  Industries,  Model  YS-11  and  YS-11A  series * 

Frakes  Aviation,  Model  G-73  (Mallard)  and  G-73T  series I 

FairchikJ,  Models  F27  and  FH227  series I 

Lockheed,  L-14  and  L-18  series  eiirplanes I 
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62  FR  48520. 
62  FR  48513. 
62  FR  48524. 

62  FR  48502. 
62  FR  48499. 
62  FR  48538. 
62  FR  48506. 
62  FR  48481. 

62  FR  48549. 


62  FR  48517. 


62  FR  48531. 
62  FR  48542. 
62  FR  48546. 


62  FR  48535. 
62  FR  48528. 


62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 
62  FR 


48510. 
48560. 
48556. 
48563. 
48553. 
4M67. 
48577. 
48570. 
48574. 


Continent  1.  Unsubstantiated  Unsafe 
Condition  for  This  Model 

One  conunenter  suggests  that  the  AD's 
were  developed  in  response  to  a 
suspected  contributing  factor  of  an 
accident  involving  an  airplane  type 
unrelated  to  the  airplanes  specified  in 
the  proposal.  The  commenter  states  that 
these  proposals  do  not  justify  that  an 
unsafie  condition  exists  or  could  develop 
in  a  product  of  the  same  type  design. 


Therefore,  the  commenter  asserts  that 
the  proposal  does  not  meet  the  criteria 
for  \h.e  issuance  of  an  AD  as  specified 
in  14  CFR  part  39  (Airworthiness 
Directives)  of  the  Federal  Aviation 
Regulations. 

The  FAA  does  not  concur.  As  stated 
in  the  Notice  of  Proposed  Rulemaking 
(NPRM),  the  FAA  has  identified  an 
unsafe  condition  associated  with 
operating  the  airplane  in  severe  icing 
conditions.  As  stated  in  the  preamble  to 


the  proposal,  the  FAA  has  not  required 
that  airplanes  be  shown  to  be  capable  of 
operating  safely  in  icing  conditions 
outside  the  certification  envelope 
specified  in  Appendix  C  of  part  25  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  25).  This  means  that  any  time 
an  airplane  is  flown  in  icing  conditions 
for  which  it  is  not  certificated,  there  is 
a  potential  for  an  unsafe  condition  to 
exist  or  develop  and  the  flight  crew 
must  take  steps  to  exit  those  conditions 
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expeditiously.  Further,  the  FAA  has 
determined  that  flight  crews  are  not 
ciurently  provided  with  adequate 
information  necessary  to  determine 
when  an  airplane  is  operating  in  icing 
conditions  for  which  it  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered.  The 
absence  of  this  information  presents  an 
unsafe  condition  because  without  that 
information,  a  pilot  may  remain  in 
potentially  ha^jrdous  idng  conditions. 
This  AD  addresses  the  unsafe  condition 
by  requiring  AFM  revisions  that  provide 
the  flight  crews  with  visual  cues  to 
determine  when  idng  conditions  have 
been  encountered  for  which  the  airplane 
is  not  certificated,  and  by  providing 
procedures  to  safely  exit  those 
conditions. 

Further,  in  the  preamble  of  the 
proposed  rule,  the  FAA  discussed  the 
investigation  of  roll  control  anomalies  to 
explain  that  this  investigation  was  not  a 
complete  certification  program.  The 
testing  was  designed  to  examine  only 
the  roll  handling  characteristics  of  the 
airplane  in  certain  droplets  the  size  of 
freezing  drizzle.  The  testing  was  not  a 
certification  test  tn  approve  the  airplane 
for  flight  into  freezing  drizzle.  The 
results  of  the  tests  were  not  used  to 
determine  if  this  AD  is  necessary,  but 
rather  to  determine  if  design  changes 
were  needed  to  prevent  a  catastrophic 
roll  upset.  The  roll  control  testing  and 
the  AD  are  two  unrelated  actions. 

Additionally,  in  the  preamble  of  the 
proposed  rule,  the  FAA  acknowledged 
that  the  flight  crew  of  any  airplane  that 
is  certificated  for  flight  in  icing 
conditions  may  not  have  adequate 
information  concerning  flight  in  icing 
conditions  outside  the  icing  envelope. 
However,  in  1996,  the  FAA  found  that 
the  specified  imsafe  condition  must  be 
addressed  as  a  higher  priority  on 
airplanes  equipped  with  pneiunatic 
deicing  boots  and  unpowered  roll 
control  systems.  These  airplanes  were 
addressed  first  because  the  flight  crew 
of  an  airplane  having  an  impowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
fhght  crew.  The  FAA  also  placed  a 
priority  on  airplanes  that  are  used  in 
regularly  scheduled  passenger  service. 
The  FAA  has  previously  issued  AD's  to 
address  those  airplanes.  Since  the 
issuance  of  those  AD's,  the  FAA  has 
determined  that  similar  AD's  should  be 
issued  for  similarly  equipped  airplanes 
that  are  not  used  in  reguha-ly  scheduled 
passenger  service. 


Comment  2.  AD  is  Inappropriate  to 
Address  Improper  Operation  of  the 
Airplane 

One  commenter  requests  that  the 
proposed  AD  be  withdrawn  because  an 
unsafe  condition  does  not  exist  within 
the  airplane.  Rather,  the  commenter 
asserts  that  the  unsafe  condition  is  the 
improper  operation  of  the  airplane.  The 
commmter  further  asserts  that  issuance 
of  an  AD  is  an  inappropriate  method  to 
address  improper  operation  of  the 
airplane. 

The  FAA  does  not  concur.  The  FAA 
has  determined  that  an  unsafe  condition 
does  exist  as  explained  in  the  proposed 
notice  and  discussed  previously.  As 
specifically  addressed  in  Amendmmt 
39-106  of  part  39  of  the  Federal 
Aviation  Regulati^ms  (14  CFR  part  39), 
the  respcmsibilities  placed  on  the  FAA 
statute  (49  U.S.C.  40101.  formerly  the 
Federal  Aviation  Act)  justify  allowing 
AD's  to  be  issued  for  unsafe  conditions 
however  and  wherever  found,  regardless 
of  whether  the  unsafe  condition  results 
from  maintenance,  design  defect,  or  any 
other  reason. 

This  same  commenter  considers  part 
91  (rather  than  part  39)  of  the  Federal 
Aviation  Regulations  (14  CFR  part  91) 
the  appropriate  regulation  to  address  the 
problems  of  idng  encounters  outside  of 
the  limits  for  which  the  airplane  is 
certificated.  Therefore,  the  commenter 
requests  that  the  FAA  withdraw  the 
proposal. 

Tne  FAA  does  not  concur.  Service 
experience  demonstrates  that  flight  in 
idng  conditions  that  is  outside  tibe  icing 
certification  envelope  does  occur.  Apart 
from  the  visual  cues  provided  in  these 
final  rules,  there  is  no  existing  method 
provided  to  the  flight  crews  to  identify 
when  the  airplane  is  in  a  condition  that 
exceeds  the  icing  certification  envelope. 
Because  this  lack  of  awareness  may 
create  an  imsafe  condition,  the  FAA  has 
determined  that  it  is  appropriate  to 
issue  an  AD  to  require  a  revision  of  the 
AFM  to  provide  this  information. 

One  commenter  asserts  that  while  it  is 
prudent  to  advise  and  routinely  remind 
the  pilots  about  the  hazards  associated 
with  flight  into  known  or  forecast  icing 
conditions,  the  commenter  is  opposed 
to  the  use  of  an  AD  to  accompUsb  that 
function.  The  comments  states  that 
pilots'  initial  and  bi-annual  flight 
checks  are  the  appropriate  vehicles  for 
advising  the  pilqts  of  such  hazards,  and 
that  sudi  information  should  be 
integrated  into  the  training  syllabus  for 
allpilot  training. 

The  FAA  does  not  concur  that 
substituting  advisory  material  and 
mandatory  training  for  issuance  of  an 
AD  is  appropriate.  The  FAA 


acknowledges  that,  in  addition  to  the 
issuance  of  an  AD,  information 
spedfied  in  the  revision  to  the  AFM 
should  be  integrated  into  the  pilot 
training  syllabus.  However,  the 
development  and  use  of  such  adviswy 
materials  and  training  alone  are  not 
adequate  to  address  the  unsafe 
condition.  The  only  method  of  ensuring 
that  certain  information  is  available  to 
the  pilot  is  through  incorporation  of  the 
information  into  the  limitations  Section 
of  the  AFM.  The  appropriate  vehide  for 
requiring  such  a  revision  of  the  AFM  is 
issuance  of  an  AD.  No  change  is 
necessary  to  the  final  rule. 

Comment  3.  Inadequate  Visual  Cues 

Oie  commenter  provides  quaUfied 
support  for  the  AD.  The  amunenter 
notes  that  the  recent  proposals  are 
identical  to  the  AD's  issued  about  a  year 
ago.  Although  the  commenter  supports 
the  intent  of  the  AD's  as  being 
appropriate  and  necessary,  the 
commenter  states  that  it  is  unfortunate 
that  the  flight  crew  is  bimlened  with 
recognizing  icing  conditions  with  visual 
cues  that  are  inadequate  to  determine 
certain  idng  conditions.  The  commenter 
points  out  that,  for  instance,  side 
window  idng  (a  very  spedfic  visual 
cue)  was  determined  to  be  a  valid  visual 
cue  during  a  series  of  idng  tanker  tests 
on  a  spedfic  airplane;  however,  later 
testing  of  other  models  of  turboprop 
airplanes  revealed  that  side  window 
idng  was  invalid  as  a  visual  cue  for 
identifying  idng  conditions  outside  the 
scope  of  Appendix  C 

Ine  FAA  does  not  concur  with  the 
commenter's  request  to  provide  more 
spedfic  visiial  cues.  The  FAA  finds  that 
the  value  of  visual  cues  has  heea 
substantiated  during  in-service 
experience.  Additionally,  the  FAA  finds 
that  the  combined  use  of  the  generic 
cues  provided  and  the  effect  of  the  final 
rules  in  increasing  the  awareness  of 
pilots  concerning  the  hazard  of 
operating  outside  of  the  certification 
idng  envelope  will  provide  an 
acceptable  level  of  safety.  Although  all 
of  the  cues  may  not  be  exhibited  on  a 
particular  model,  the  FAA  considers 
that  at  least  some  of  the  cues  will  be 
exhibited  on  all  of  the  models  affected 
by  this  AD.  For  example,  some  airplanes 
may  not  have  side  window  cues  in 
freezing  drizzle,  but  would  exhibit  other 
cues  (such  as  accumulation  of  ice  aft  of 
the  protected  area)  imder  those 
conditions.  For  these  reasons,  the  FAA 
considers  that  no  changes  regarding 
visual  cues  are  necessary  in  the  final 
rule. 

However,  for  those  operators  that 
elect  to  identify  airplane-specific  visual 
cues,  the  FAA  would  consider  a  request 
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for  approval  of  an  alternative  method  of 
compliance,  in  accordance  with  the 
provisions  of  this  AD. 

Comment  4.  Request  for  Research  and 
Use  of  Wing-Mounted  Ice  Detectors 

One  commenter  requests  that  wing- 
mounted  ice  detectors,  which  provide 
real-time  icing  severity  information  (or 
immediate  fiaedback)  to  flight  crews, 
continue  to  be  researched  and  used 
throu^out  the  fleet.  The  FAA  infers 
firom  this  commenter's  request  that  the 
commenter  asks  that  installation  of 
these  ice  detectors  be  mandated  by  the 
FAA. 

While  the  FAA  supports  the 
development  of  such  ice  detectors,  the 
FAA  does  not  concur  that  installation  of 
these  ice  detectors  should  be  required  at 
this  time.  Visual  cues  are  adequate  to 
provide  an  acceptable  level  of  safety; 
therefore,  mandatory  installation  of  ice 
detector  systems,  in  this  case,  is  not 
necessary  to  address  the  unsafe 
condition.  Nevertheless,  because  such 
systems  may  improve  the  current  level 
of  safiety,  the  FAA  has  officially  tasked 
the  Aviation  Rulemaking  Advisory 
(Committee  (ARAC)  to  develop  a 
recommendation  concerning  ice 
detection.  Once  the  ARAC  has 
submitted  its  recommendation,  the  FAA 
may  consider  further  rulemaking  action 
to  require  installation  of  such 
equipment. 

Comment  5.  Particular  Types  of  Icing 

This  same  commenter  also  requests 
that  additional  information  be  included 
in  paragraph  (a)  of  the  AD  that  would 
specify  particular  types  of  icing  or 
particular  accretions  that  result  from 
operating  in  freezing  precipitation.  The 
commenter  asserts  that  this  information 
is  of  simificant  value  to  the  flight  crew. 

The  FAA  does  not  concur  with  the 
commenter's  suggestion  to  specify  types 
of  icing  or  accretion.  The  FAA  has 
determined  that  supercooled  large 
droplets  (SLD)  can  result  in  rime  ice, 
mixad  (intermediate)  ice,  and  ice  with 
glaze  or  clear  appearance.  Therefore,  the 
FAA  finds  that  no  type  of  icing  can  be 
excluded  from  consideration  during 
operations  in  freezing  precipitation,  and 
considers  it  unnecessary  to  cite  those 
types  of  icing  in  the  AD. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 


and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  has  determined  that  there 
are  no  SIAI  Marchetti,  S.r.l.  Models 
SF600  and  SF600A  airplanes  currently 
in  the  U.S.  registry  that  will  be  affected 
by  this  AD.  If  any  of  these  airplanes 
were  registered  in  the  U.S.,  it  would 
take  approximately  1  workhour  per 
airplane  to  accomplish  this  action,  and 
the  average  labor  rate  is  approximately 
$60  an  hour.  Since  an  owner/operator 
who  holds  at  least  a  private  pilot's 
certificate  as  authorized  by  sections  43.7 
and  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7  and  43.9)  can 
accomplish  this  action,  the  only  cost 
impact  upon  the  public  is  the  time  it 
will  take  the  affected  airplane  owners/ 
operators  to  incorporate  this  AFM 
revision. 

The  cost  impact  figure  discussed 
above  is  based  on  the  assumption  that 
no  operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  will  accomplish  these 
actions  in  the  future  if  this  AD  were  not 
adopted. 

In  addition,  the  FAA  recognizes  that 
this  action  may  impose  operational 
costs.  However,  these  costs  are 
incalculable  because  the  frequency  of 
occurrence  of  the  specified  conditions 
and  the  associated  additional  flight  time 
cannot  be  determined.  Nevertheless, 
because  of  the  severity  of  the  unsafe 
condition,  the  FAA  has  determined  that 
continued  operaUonal  safety 
necessitates  the  imposition  of  the  costs. 

Regulatory  lapact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  acUon"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  In  14  CFR  Part  39 

Air  transporiation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHiNESS 
DIRECTIVES 


1.  The  authori 


y  citation  for  part  39 


continues  to  read  as  follows: 
Authority:  49  U5.C.  106(g),  40113. 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

9»-05-15    SIAI  Mardhetti,  Sj.I: 

Amendment  39-10376;  Docket  No.  97- 
CB-64-AD. 

Applicability:  Models  SF600  and  SF600A 
airplanes  (all  serial  numbers),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  peeceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  tliis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  tha  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification, .alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  io  the  AFM. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
freezing  rain,  freezing  drizzle,  or  mixed  icing 


UMI 


Federal  Register /Vol.  63,  No.  42 /Wednesday,  March  4,  1998 /Rules  and  Regulations  10527 


conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  suirfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certiticated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— Accimiulation  of  ice  on  the  lower  surface 
of  the  wring  aft  of  the  protected  area. 

— Accumulation  of  ice  on  the  engine  nacelles 
and  propeller  spinners  farther  aft  than 
normally  observed. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  icing  wing  inspection  lights  must  be 
operative  prior  to  flight  into  kno%vn  or 
forecast  icing  conditions  at  night  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Proceidures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

PROCEDURES  FOR  EXITING  THE  SEVERE 
ICING  ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  Innrfing  Monitor 
the  ambient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  idng 
conditions  are  observed,  accomidish  the 
following: 

•  Immediately  request  priority  handling 
from  Air  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  idng 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  mcve  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  otmtiol 
difficulties. 


•  Do  not  engage  the  autopilot. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  toll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  lower  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owmer/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  ReguJations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Insp>ector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  [>ersons  afiiected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA.  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

(!)  This  amendment  (39-10376) 
becomes  effective  on  April  30, 1998. 

Issued  in  Kansas  Qty,  Missouri,  on 
Felmiaiy  25, 1998. 
Muria  R.  Nua, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  98-5475  Filed  3-3-98;  8:45  am] 
OOM  4ei*-ts-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NIM-191-AD;  Anrwndnwnt 
39-10373;  AD  98-05-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Brftish 
Aerospace  Model  ATP  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  ATP  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  modify  the  limitation  that 
prohibits  positioning  the  power  levers 
below  the  flight  idle  stop  during  flight, 
and  to  provide  a  statement  of  the 
consequences  of  positioning  the  power 
levers  below  the  flight  idle  stop  during 
flight.  This  amendment  is  prompted  by 
incidents  and  accidents  involving 
airplanes  equipped  with  turboprop 
engines  in  which  the  ground  propeller 
beta  range  was  used  improperly  during 
flight.  T^e  actions  specified  by  this  AD 
are  intended  to  prevent  loss  of  airplane 
controllabiUty,  or  engine  overspeed  and 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
EFFECTIVE  DATE:  April  8, 1998. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FtiRTHER  INFORMATKM  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2145;  fax  (425)  227-1149. 
SUPf>LEMB<rARY  INFORMATKM:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  ATP  airplanes  was 
published  in  the  Federal  RsgistBr  on 
December  31. 1997  (62  FR  68236).  That 
action  proposed  to  reqtiiie  revising  the 
Airplane  Flight  Manual  (AFM)  to 
modify  the  Ihmitation  that  prohibits 
positioning  the  power  levers  below  the 
flight  idle  stop  during  flight,  and  to 
provide  a  statement  of  the  conseqiienGes 
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of  positioning  the  power  levers  below 
the  flight  idle  stop  during  flight. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  10  British 
Aerospace  Model  ATP  airplanes  of  U.S. 
regist^  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accompUsh  the  required 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $600, 
or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [AmendecQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9&-05-12  British  Aerospace  Regional 
Aircraft  [Formerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited):  Amendment  39- 
10373.  Docket  97-NM-191-AD. 

Applicability:  All  Model  ATP  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Foil-over  Lever 

Use  is  restricted  to  ground  operation  only. 
In-flight  operations  at  power  settings  below 
flight  idle  are  prohibited.  Power  settings 


below  flight  idle  may  lead  to  a  loss  of  aircraft 
control,  or  may  result  in  an  engine  overspeed 
condition  and  consequent  loss  of  engine 
power." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendioent  becomes  effective  on 
April  8,  1998. 

Issued  in  Renton,  Washington,  on  February 
25, 1998. 

Darrell  M.  FedersAn, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-5478  Filed  3-3-98;  8:45  am) 

BtLUNG  CODE  4910-11-P 


DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Part  382 
[Docket  OST-96-1880] 
RIN  210&-AC28 

Nondiscrimination  on  the  Basis  of 
Disability  in  Air  Travel 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  is  amending 
its  rules  implementing  the  Air  Carrier 
Access  Act  of  1986.  The  amendments 
establish  procedures  for  providing 
seating  accommodations  for  individuals 
with  disabilities,  clarify  the  general 
nondiscrimination  obligations  of 
carriers,  and  provide  for  the  in-cabin 
stowage  of  collapsible  electric 
wheelchairs  that  can  be  stowed 
consistent  with  carry-on  baggage 
requirements. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  3.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  SW., 
Room  10424,  Washmgton,  DC,  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD). 
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SUPPLBMENTARY  MFORMATION: 
Backgronnd 

On  November  1. 1996,  the  Department 
pubhshed  a  notice  of  proposed 
rulemaking  (NPRM)  asking  for  comment 
on  a  number  of  issues.  The  NPRM 
proposed  to  require  seating 
accommodations  for  certain  individuals 
with  disabiUties,  to  clarify  the  general 
nondiscrimination  obUgations  of 
carriers,  and  to  provide  for  the  in-cabin 
carriage  of  electric  wheelchairs  that 
could  be  accommodated  consistent  with 
carry-on  baggage  rules.  The  Department 
is  today  issuing  final  rules  based  on 
these  proposals,  with  modifications 
responsive  to  comments  we  received. 

The  preamble  to  the  November  1, 
1996.  NPRM  also  asked  for  public 
comment  on  two  matters  concerning 
which  we  had  received  suggestions  or 
petitions  fitim  members  of  the  public. 
These  were  additional  accommodations 
for  peitons  with  hearing  impairments 
(e.g.,  captioning  of  in-flight  movies,  on- 
board TODs  where  air  phones  are  made 
available  to  other  passengers,  better 
message  service  in  gate  areas)  and  the 
provision  of  a  smoke-fiee  accessible 
path  through  alerts  for  persons  with 
respiratory  disabilities. 

The  Department  received  a  number  of 
comments  on  the  issue  of 
accommodations  for  hearing 
impainnents.  We  are  continuing  to 
consider  whether  to  propose 
requiranents  for  accommodations  of 
this  type,  but  we  arg^deferring  decision 
on  this  matter  until  a  later  time. 

The  Department  received  a  large 
niunber  of  comments  concerning  the 
petitions  for  accessible  paths  throiigh 
airports  for  persons  with  respiratory 
disabiUties,  many  of  which  went 
beyond  the  issues  directly  raised  by  the 
petitions,  reflecting  the  ongoing  public 
debate  about  smol±ig  by  taking  broad 
anti-smoking  or  "smokn-s*  rights" 
positions.  (Some  of  the  comments  from 
anti-smoking  groups  opposed  regulation 
in  this  area,  on  the  view  that  existing 
law  already  requires  action  by  airports 
to  ban  or  Ihnit  smoking.)  While 
continuing  to  consider  the  issue  the 
petitions  raised,  the  Department  is 
defiBrring  a  decision  on  whether  to 
propose  rules  on  this  subject  imtil  a 
later  time,  hi  this  connection,  we  note 
that  a  number  of  airports  are  taking 
action  on  the  local  level  to  limit  the 
passengers'  exposure  to  ambient  smoke. 

General  Nondiscrimination  Obligation 

NPRM  Proposal 

The  NPRM  proposed  to  add  language 
making  expUdt  the  existing  obUgation 
of  carriers  to  provide  accommodations 


to  passengers  with  disabiUties  and 
remove  barriers,  applying  the  standards 
of  section  504  of  the  RehabiUtation  Act 
and  Title  in  of  the  Americans  with 
DisabiUties  Act  (ADA).  The  purpose  of 
this  addition  was  to  clarify  that  carriers 
must  modify  poUdes,  practices,  and 
&ciUties  where  needed  to  provide 
service  to  passengers  with  disabilities, 
even  if  a  particular  accommods^on  was 
not  spedncally  mandated  elsewhere  in 
part  382. 

Comments  and  DOT  Response 

Carriers  and  disabiUty  groups  found 
themselves  in  somewhat  ironic 
agreement  that  the  reference  in  the 
proposal  to  ADA  standards  shoidd  be 
removed  and  that  the  provision  should 
refer  only  to  the  standards  of  section 
504.  DisabiUty  groups  took  this  position 
on  the  basis  of  their  view  that  section 
504  imposes  a  more  stringent  standard 
on  carriers  than  Title  m  of  the  ADA. 
Carriers  took  this  position  on  the  basis 
of  their  view  that  section  504  imposes 
a  less  stringent  standard  on  carriers  than 
Title  in  of  the  ADA.  Both  found  the  dual 
reference  to  ADA  and  504  standards  to 
be  vague  and  confusing. 

As  the  Department  noted  in  the 
preamble  to  the  NPRM,  the  history  of 
the  ACAA  clearly  shows  that  Congress 
enacted  the  statute  to  fill  a  gap  in 
nondiscrimination  coverage  left  by  a 
Supreme  Court  decision  that  said  that 
section  504  of  the  RehabiUtation  Act  did 
not  apply  to  air  carriers,  since  they  do 
not  (with  the  exception  of  partidpants 
in  the  Essential  Air  Service  program) 
receive  Federal  financial  assistance.  The 
intent  of  the  statute  was  to  achieve  the 
same  protection  from  discrimination  for 
airline  passengers  that  section  504 
provides  persons  affected  by  Federally- 
assisted  programs.  For  a  summary  of  the 
history  of  the  Act,  see  the  preamble  to 
the  Department's  1990  final  ACAA  rule 
(55  FR  8009;  March  6, 1990). 

Given  this  history,  and  the  common 
concerns  of  disabiUty  groups  and 
carriers  that  the  ADA  reference  in  the 
NPRM  was  inappropriate  and  confusing, 
the  Department  is  changing  the  text  of    ~ 
the  section  in  the  final  rule.  The  final 
rule  version  tells  carriers,  in  addition  to 
foUowing  the  other  spedfic  provisions 
of  Part  382,  that  they  must  modify 
poUcies,  practices,  or  fadUties  as 
needed  to  ensure  nondiscrimination, 
consistent  with  the  standards  of  section 
504  of  the  RehabiUtation  Act,  as 
amended. 

One  carrier  comment  proposed  an 
original  Ust  interpretation  of  the  ACAA, 
under  which  only  those 
accommodations  that  would  have  been 
required  under  section  504  in  1986 
could  ever  be  required  under  the  ACAA. 


The  Department  is  not  persuaded  that 
this  interpretation  is  sound.  It  would, 
among  other  things,  contravene  the 
intent  of  Congress  that  airline  ^ 

passengers  have  the  same  protections 
that  people  with  disabiUties  have  in 
other  situations  under  section  504.  In 
interpreting  what  rights  airline 
passengers  have  today,  it  is  fer  more 
reasonable  to  look  at  what  rights 
persons  with  disabiUties  have  under 
section  504  today,  rather  than 
attempting  a  historical  speculation 
about  what  rights  they  might  have  had 
in  previous  decades. 

m  any  case,  the  nondiscrimination 
provisions  of  the  DOT  and  Department 
of  Justice  section  504  regulations,  as 
they  read  in  1986  and  as  they  read 
today,  clearly  support  the  Department's 
amendment  to  §  382.7.  They  impose  an 
obUgation  on  covered  entities  to  modify 
poUdes.  practices,  and  fedUties  to 
ensure  that  persons  with  disabiUties 
receive  services  on  a  nondiscriminatory 
basis.  A  carrier's  argument  that  a 
requirement  to  modify  poUces,  practices 
and  fedUties  to  ens\ire 
nondiscrimination  is  impermissibly 
vague  is  without  merit.  Like  section  504 
itself,  the  statutory  langutige  of  the 
ACAA  prohibits  discrimination  in 
general  terms.  There  is  no  basis  for 
asserting  that  the  gnly  modifications  a 
carrier  could  ever  be  required  to  make 
are  those  spedficaUy  enimierated  in  the 
existing  sections  of  the  rule.  From  the 
beginning  of  section  504  rules  in  the 
1970s,  these  rules  have  always  imposed 
general,  as  weU  as  specific, 
nondiscrimination  obUgations  on 
covered  entities. 

We  agree  with  the  comments  of  both 
carriers  and  disabiUty  groups  that, 
under  section  504,  carriers  are  not 
required  to  make  modifications  that 
would  constitute  an  imdue  burden  or 
fundamentally  alter  the  nature  of  the 
carriers'  service.  As  in  section  504  and 
ADA  practice  generally,  what 
constitutes  an  undue  burden  or  a 
fundamental  alteration  is  a  judgment 
decision  that  must  be  made  on  the  facts 
of  a  spedfic  situation.  The  ACAA 
clearly  provides  that  carriers  not  make 
modifications  that  would  violate  FAA 
safety  rules. 

This  approach  does  not  represent  a 
departure  from  existing  ACAA 
interpretation  or  practice.  Indeed,  the 
Department  has  consistently  operated 
on  the  basis  of  this  imderstancUng  of  the 
law.  For  example,  the  issue  of  food 
aUergies  is  not  spedficaUy  mentioned  in 
the  text  of  Part  382.  On  several 
occasions,  however,  the  Department  has 
learned  of  situations  in  which 
passengers  with  severe  allergies  to 
peanuts  have  requested 
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accommodations  from  airlines.  The 
Department  has  worked  informally  with 
airlines  and  {)assengers  to  arrange 
appropriate  modifications  to  the 
airUnes'  normal  food  service  practices 
on  specific  flights.  For  example,  in  some 
cases,  airlines  have  agreed  to  serve  an 
alternate  snack  (e.g.,  pretzels  rather  than 
peanuts)  to  passengers  seated  near  the 
allergic  passenger.  This  is  an  example  of 
a  modification  to  normal  practices  that 
is  not  unduly  burdensome.  On  the  other 
hand,  some  allergic  passengers  have 
requested  much  more  sweeping  actions 
by  carriers  (e.g.,  special  cleaning  of  an 
aircraft  to  ensiue  that  peanut  residue 
does  not  remain  on  board;  screening 
other  passengers  to  ensure  that  they  do 
not  bring  their  own  peanut  products  on 
board).  We  have  regarded  these 
requested  accommodations  as  creating 
undue  burdens,  and  we  have 
consequently  not  requested  carriers  to 
undertake  such  steps.  In  assessing  any 
requested  accommodation,  passengers, 
airlines,  and  the  Department  must 
exercise  judgment  on  a  case-by-case 
basis  concerning  what  it  is  reasonable  to 
expect  and  what  constitutes  an  undue 
burden. 

Comments  from  disability  group 
commenters  mentioned  a  number  of 
examples  of  types  of  modification  they 
thou^t  would  be  appropriate  under 
this  provision.  These  included  chest 
straps  for  some  mobility-impaired 
passengers  to  provide  greater  lateral 
stability  in  aircraft  seats,  allowing  a 
passenger  to  board  last  to  reduce  pain 
from  sitting  for  long  periods,  allowing 
wheelchair  users  to  check  in  at  the  gate 
rather  than  at  the  airport  entrance  or 
ticket  counter,  and  allowing  people  who 
cannot  carry  luggage  to  have  luggage 
carts  in  airport  concourses.  These 
requests — whatever  their  merits  in  a 
particular  fact  situation — illustrate  the 
point  that  a  regulation  can  never 
possibly  enumerate  all  possible  specific 
situations  potentially  calling  for 
accommodations  to  achieve 
nondiscrimination. 

This  provision  is  not  intended  to 
replace  the  rulemaking  process  with 
respect  to  across-the-board  changes  in 
carrier  policies  and  practices.  For 
example,  the  Department  does  not 
intend,  in  implementing  and  enforcing 
this  provision,  to  address  industry-wide 
issues  like  on-board  oxygen  use  by 
passengers,  additional  accommodations 
for  passengers  with  hearing 
impairments,  or  smoking  in  airports. 
The  provision  is  intended  to  deal  with 
accommodations  that  take  the  form  of 
case-by-case  exceptions  to  otherwise 
reasonable  general  policies  or  practices 
of  carriers. 


The  Department  wants  to  take  this 
opportunity  to  clarify  an  apparent 
misunderstanding  that  a  disability 
organization  had  concerning  the  effect 
of  the  November  1, 1996,  amendment 
the  Department  made  to  the  airport 
faciUty  standards  in  14  CFR  Part  382 
and  49  CFR  Fart  27  (61  FR  56420, 
56422).  The  group's  concern  was  that 
the  amendments  substantively 
weakened  the  requirements  for  airlines 
and  airports  to  meet  accessibility 
standards.  The  amendments  were  not 
intended  to  do  so,  and  they  in  fact  did 
not  do  so. 

As  noted  in  the  preamble  to  the 
November  1, 1996,  final  rule  (61  FR 
56416-18),  the  coverage  of  the  ADA, 
section  504,  and  the  ACAA  at  airports 
had  been  overlapping  and  confusing. 
The  purpose  of  the  amendments  was  to 
harmonize  these  authorities,  simplifying 
issues  of  statutory  and  regulatory 
coverage  without  afl^ecting  substantive 
requirements.  The  amendments  did  this 
by  saying  that  airlines  and  airports  meet 
their  ACAA  and  section  504 
requirements  if  they  meet,  respectively, 
the  standards  of  Title  III  and  Title  II  of 
the  ADA. 

In  doing  so,  the  Department  knew  that 
section  10.4  of  the  Americans  with 
Disabilities  Aocessibility  Guidelines 
( ADAAG)  incorporated  many  of  the 
specific  accessibility  requirements  of 
the  pre-1996  ACAA  and  section  504 
requirements  for  airport  facilities  (56  FR 
45714;  September  6, 1991).  The 
amendments  refer  specifically  to  these 
provisions  (see  49  CFR  27.71(e);  14  CFR 
382.23(e)).  Reauirements  not 
specifically  referenced  in  the  ADAAG 
provision  are  retained  in  the  amended 
ACAA  and  section  504  provisions  (14 
CFR  382.23  (c)  and  (d)  and  49  CFR  27.71 
(c)  and  (d),  which  concern  accessible 
paths  of  travel  through  airports  and 
inter-terminal  transportation  systems, 
respectively).  These  provisions  ensure 
that  nothing  is  lost  between  the  pre- 
amended  and  amended  ACAA  and  504 
sections. 

With  respect  to  the  issue  of 
modifications  for  existing  facilities, 
section  504  has  always  required 
recipients  to  modify  policies,  practices, 
and  facilities  to  ensure 
nondiscrimination.  Section  504  has 
never  required  recipients  to  incur  undue 
burdens  to  make  these  modifications. 
The  "program  accessibility" 
requirements  of  the  Department  of 
Justice  ADA  Title  11  regulation  (28  CFR 
35.150)  require  no  less  than  section  504 
with  respect  to  facility  accessibility. 
Using  the  program  accessibility 
standard  does  not  in  any  way  relieve 
recipients  of  the  obligations  they  had 
under  section  504  and  the  pre-amended 


49  CFR  part  27  to  modify  facilities  for 
accessibility.  Indeed,  it  is  difficult  to 
imagine  circimistances,  in  the  context  of 
airport  facilities,  in  which  program 
accessibility  could  be  fully  achieved 
without  facilities  being  made  accessible. 

The  pre-amended  version  of  the 
ACAA  airport  facilities  provision 
required  facility  modifications  to  be 
made  by  carriers  as  of  April  5, 1993 
(former  14  CFR  382.23(d)).  By  the  time 
of  the  amendment,  any  existing  facility 
that  had  not  been  modified  for 
accessibility  had  been  out  of  compliance 
for  approximately  3  Vz  years.  Nothing  in 
the  amendment  to  §  382.83  is  intended 
to  relieve  carriers  of  that  pre-existing 
compliance  obligation.  Obviously,  any 
new  facility  construction  or  alterations 
have  had  to  be  accessible  since  the 
ACAA  rules  first  went  into  effect,  which 
the  amendment  does  not  change. 

Seating  Accommodatioiu 

NPRM  Proposal 

The  NPRM  proposed  that  carriers 
make  available  to  passengers  with 
disabilities  four  types  of  seating 
accommodations.  These  included  seats 
in  rows  with  movable  aisle  armrests  for 
wheelchair  users,  seats  for  a  personal 
care  attendant  (PCA)  next  to  a  disabled 
passenger  needing  the  PCA's  services 
during  the  flight,  seats  in  either 
bulkhead  or  non-bulkhead  rows  for 
persons  traveling  with  service  animals, 
and  seats  providing  additional  legroom 
for  persons  with  fused  or  immobilized 
legs.  While  a  carrier  might  have  to 
reassign  other  passengers  to  make  these 
accommodations,  no  one  would  be 
"bumped"  from  a  flight  and  the  carrier 
would  continue  to  follow  all  FAA  safety 
rules,  including  the  exit  row  seating 
rule.  The  carrier  could  establish  up  to  a 
48-hour  advance  notice  requirement  for 
someone  requesting  a  seating 
accommodation. 

Comments 

Disability  community  commenters 
unanimously  supported  the  proposal. 
Many  of  these  comments  said  that  even 
if  some  other  passengers  had  their  seats 
changed  as  a  result,  their  inconvenience 
did  not  outweigh  the  need  of  passengers 
with  disabilities  for  seats  that  they 
could  readily  access  and  use.  These 
commenters  argued  that  making  seating 
accommodations  was  a  reasonable 
modification  of  policies  and  practices 
that  did  not  impose  an  undue  burden  on 
carriers  or  fundamentally  alter  the 
nature  of  the  airlines'  services. 

There  were  some  modifications  that 
disability  community  commenters 
requested,  however.  Generally,  they 
opposed  the  advance  notice  provision, 
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saying  it  was  discriminatory  and 
worked  a  hardship  of  passengers  who 
had  to  make  short-notice  travel  plans. 
They  also  objected  to  any  requirement 
for  documenting  a  disabiUty.  saying  that 
this  was  burdensome  for  passengers. 
Some  of  these  comments  also  suggested 
that,  on  airlines  that  do  not  assign  seats 
in  advance,  carriers  should  be  required 
to  let  people  needing  seating 
accommodations  preboard  ^fore  other 
passengers  (e.g.,  families  with  small 
children)  who  also  can  preboard.  In  all 
preboardings,  commenters  said,  carriers 
should  give  people  with  disabilities 
enough  time  to  get  settled  in  their  seats 
before  other  passengers  board.  (It  should 
be  noted  that  some  carriers  are  reported 
to  be  cutting  back  or  eliminating 
traditional  preboarding  procedures. 
Since  some  provisions  of  the  ACAA 
rule,  such  as  the  requirement  for  on- 
board stowage  of  wheelchairs,  are 
premised  on  the  availability  of 
preboarding  to  passengers  with 
disabilities,  this  change  in  industry 
practice  may  have  implications  for  the 
accessibility  of  air  travel  to  disabled 
passengers.  The  Depeirtment  intends  to 
watch  developments  in  the  preboarding 
policy  area  to  determine  if  futiue 
rulemaking  may  be  needed.] 

Disability  community  commenters 
said  that  the  four  categories  of  people 
who  the  NPRM  proposed  as  eUgible  for 
seating  accommodations  were  too 
narrow.  There  would  always  be 
individual  cases  that  did  not  fit  into 
these  or  any  set  of  categories,  they  said, 
so  the  rule  should  be  structured  in  an 
"including  but  not  limited  to  *  *  *  " 
fashion.  Examples  of  other  disabilities 
cited  as  requiring  accommodations 
included  a  person  with  a  painful 
disability  that  made  it  necessary  for  her 
to  minimize  being  jostled  by  other 
people  (who  thereby  needed  a  window 
seat),  someone  with  multiple  sclerosis 
who  could  walk  a  few  steps  but  needed 
a  seat  near  the  entrance  to  the  aircraft, 
and  someone  with  bladder  or  bowel 
control  problems  who  needed  an  aisle 
seat  near  a  lavatory. 

Two  commenters  suggested  that  the 
movable  aisle  armrest  row 
accommodation  be  Umited  to  persons 
who  need  an  aisle  chair  to  board  or  who 
cannot  transfer  over  a  fixed  armrest  (as 
distinct  fi-om  persons  who  could  walk  a 
few  steps  to  a  seat).  Other  commenters 
suggested  that  reservation  systems 
"block"  seats  needed  for 
accommodations  so  that  disabled 
passengers  needs  could  be  met  without 
having  to  displace  other  passengers. 
Alternatively,  there  could  be  designated 
"priority"  seats  for  persons  with 
disabilities,  from  which  other 


passengers  would  move  if  a  seating 
accommodation  became  necessary. 

Carriers  objected  to  the  proposal  on  a 
number  of  grounds.  The  one  they 
identified  as  the  most  significant  had  to 
do  with  the  limitations  of  their 
computer  reservation  systems.  These 
systems,  the  carriers  said,  could  not 
retrieve  the  names  of  passengers  by 
reference  to  seat  assignments.  That  is,  if 
a  disabled  passenger  were  assigned  seat 
6C  as  an  accommodation,  the  carrier 
would  not  be  able  to  determine  who  had 
previously  been  assigned  the  seat  so  as 
to  be  able  to  notify  that  passenger  of  a 
changed  assignment.  To  provide  this 
notice  and  avoid  an  impleasant  surprise, 
the  carrier  would  either  have  to  modify 
its  computer  system  or  comb  through 
individual  passenger  records,  both  of 
which  would  be  very  expensive  and 
unduly  burdensome. 

In  any  case,  carriers  said,  it  was  unfair 
to  impose  inconvenience  on  other 
passengers  who  had  expectations  of 
sitting  in  their  original  seat  assignment, 
especially  since  some  of  those  had  good 
reasons  (e.g.,  they  were  tall,  traveling 
with  infants)  for  wanting  a  particular 
seat.  This  would  create  confusion,  make 
the  other  passengers  unhappy,  increase 
denied  boarding  compensation  claims 
and  flight  delays,  and  distract  flight 
attendants  from  safety  duties.  If 
passengers  requesting  accommodations 
were  not  really  disabled,  it  would  add 
to  this  discontent.  One  carrier  noted  that 
its  policy  was  to  ask  other  passengers  to 
move  in  situations  where  an  expected 
accommodation  for  a  disabled  passenger 
did  not  materialize  (e.g.,  because  the 
equipment  for  a  flight  changed). 

The  proposal  would  make  carriers 
discriminate  against  those  disabled 
passengers  who  were  not  in  one  of  the 
four  categories  and  force  carriers  to  ask 
inappropriate  questions  of  disabled 
passengers,  c«irrier  comments  added. 
Carriers  who  do  not  assign  seats  in 
advance  requested  that  the  NPRM 
preamble  statement  that  their 
obligations  could  be  met  by  their 
preboarding  process  be  included  in  the 
final  regulatory  text  (a  comment 
seconded  by  a  disability  group). 
Finally,  carriers  made  a  legal 
argument  against  the  proposal,  saying 
that  it  required  "preferential"  treatment 
and  "affirmative  accommodation"  for 
disabled  passengers,  while  the 
Department's  authority  was  limited  to 
ensuring  nondiscrimination.  The 
carriers  already  practiced 
nondiscrimination,  they  said,  by 
treating  all  passengers  the  same  through 
their  "first-come/ first-served"  seat 
assignment  poHcy.  Requiring  a  change 
in  this  policy,  especially  as  applied  to 
seats  withheld  from  the  general 


passenger  population  for  frequent  fliers' 
benefit,  would  be  a  fundamental 
alteration  of  the  carrier's  services,  the 
comments  said. 

Carriers  noted  that  they  already  block 
seats  in  the  reservation  process, 
including  some  bulkhead  and  movable 
aisle  armrest  rows,  for  people  with 
disabilities.  One  carrier  said  that  it 
holds  some  of  the  seats  for  passengers 
with  disabihties  who  may  not  have 
made  their  needs  known  until  check-in. 

DOT  Response 

With  some  substantive  modifications 
in  response  to  comments,  the 
Department  is  adopting  the  NPRM 
proposal.  Requiring  seating 
accommodations  is  necessary  to  ensure 
nondiscrimination,  is  consistent  with 
the  language  and  intent  of  the  ACAA, 
and  does  not  create  an  imdue  burden  or 
fundamentally  alter  the  nature  of  airline 
services. 

The  Department  strongly  disagrees 
with  carrier  comments'  characterization 
of  a  seating  accommodations 
requirement  as  preferential  treatment 
that  exceeds  the  Department's  authority 
under  the  ACAA.  lliis  requirement 
simply  compels  nondiscriminatory 
seating  poUcies.  It  tells  airlines  they 
must  provide  to  passengers  with 
disabihties  exactly  what  they  provide  to 
other  passengers — a  seat  the  passenger 
can  readily  access  and  use.  A  facially 
neutral  policy  that  assigns  seats  to  non- 
disabled  passengers  that  they  can 
readily  access  and  use  but  fails  to 
ensure  that  disabled  passengers  are 
assigned  seats  they  can  readily  access 
and  use  is  discriminatory.  Comments  to 
the  NPRM,  as  well  as  the  Department's 
experience  in  listening  to  consuimer 
concerns  about  inability  or 
unwillingness  of  airlines  to  provide 
seats  that  individuals  can  readily  access 
and  use,  jwrsuade  us  that  this 
accommodation  must  be  required  if  the 
intent  of  Congress  in  mandating 
nondiscrimination  in  air  travel  is  to  be 
properly  carried  out. 

Under  the  ACAA,  as  with  section  504. 
the  Department  has  authority  to  require 
regulated  parties  to  take  steps  to  ensure 
nondiscrimination,  as  long  as  these 
steps  do  not  create  an  undue  burden  or 
fundamentally  alter  the  nature  of  an 
entity's  program.  This  requirement  is 
consistent  with  these  provisions  of 
disability  law. 

AirUnes  regularly  provide  their 
customers  seats  they  can  access  and  use. 
The  seating  accommodation 
requirement  does  not  fundamentally 
alter  the  nature  of  this  service.  The  rule 
exphdtly  provides  that  no  one  will  be 
bumped  firom  a  flight  to  make  a  seating 
accommodation  and  that  the  airline  will 
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continue  to  follow  all  applicable  FAA 
safety  rules.  Contrary  to  carrier 
comments,  it  is  hard  to  imagine  denied 
boarding  compensation  claims 
increasing  under  a  rule  which  explicitly 
provides  that  no  one  will  be  denied 
boarding  on  a  flight  to  accommodate  a 
disabled  passenger.  Carriers  who  assign 
seats  in  advance  may  continue  to  do  so. 
Carriers  who  do  not  assign  seats  in 
advance  may  continue  their  practice. 
The  provision  does  not  require  carriers 
to  provide  service  to  classes  of 
passengers  they  do  not  now  serve  (e.g., 
passengers  who  have  to  travel  on 
stretchers).  Even  carriers  who  hold  back 
some  seats  for  the  benefit  of  frequent 
fliers  (something  that  it  is  difficult  to 
construe  reasonably  as  fundamental  to 
the  nature  of  air  transportation)  can 
continue  to  do  so,  as  long  as  they  make 
exceptions  when  necessary  to 
accommodate  a  passenger  with  a 
disability. 

Particularly  given  the  modifications 
the  Department  is  making  from  the 
NPRM  (see  discussion  below),  the  final 
rule  does  not  impose  imdue  burdens.  In 
this  connection,  the  Department 
observes  that  the  ACAA  permits  the 
Department  to  impose  some  burdens  on 
carriers.  What  the  Department  cannot  do 
is  impose  "undue"  burdens.  The  use  of 
this  term  in  disability  law  necessarily 
implies  that  some  biurdens  are  "due,"  as 
a  consequence  of  the  obligation  of 
regulated  parties  to  ensure 
nondiscrimination.  The  Department  can 
legally  impose  these  "due  burdens." 
The  primary  "undue  burden"  alleged  in 
carrier  comments  is  the  difficulty 
carriers  dte  with  their  computer 
systems.  The  Department  accepts  the 
carriers'  representations  about  the 
limitations  of  their  computer  systems. 
However,  these  problems  do  not  result 
in  an  undue  burden  in  the  context  of  the 
final  rule. 

This  is  true  because  the  airlines  do 
not  have  to  do  what  they  say  their 
computer  systems  will  not  allow  tbem 
to  do.  The  NPRM  did  not  propose,  and 
the  final  rule  does  not  require,  that 
airlines  retrieve  the  names  of  passengers 
previously  assigned  a  seat  and 
individually  inform  those  passengers 
that  their  seat  assignment  has  been 
changed.  The  structure  of  the  final  rule 
makes  such  a  mechanism  unnecessary, 
from  a  customer  relations  as  well  as  a 
legd  standpoint. 

The  first  method  carriers  can  use. 
suggested  by  both  carrier  and  disability 
community  comments,  is  for  carriers  to 
"block"  an  adequate  number  of  seats 
usable  for  seating  accommodations  (e.g., 
seats  in  bulkhead  rows,  seats  in  rows 
with  movable  aisle  armrests,  some  pairs 
of  seats)  from  advance  assignment  until 


24  hours  before  scheduled  departvuv 
time.  By  an  "adequate"  ntmiber  of  seats, 
we  mean  enough  seats  to  handle  a 
reasonably  expectable  demand  for 
seating  accommodations  of  various 
kinds.  It  might  not  be  necessary,  for 
example,  to  block  all  aisles  with 
movable  armrests  or,  in  an  aircraft  with 
multiple  bulkhead  areas,  all  bulkhead 
rows.  Nor  would  it  necessarily  be 
essential  to  block  all  the  seats  in  such 
rows.  Carriers  who  use  this  approach 
should  be  aware,  however,  that  they 
will  need  to  block  some  pairs  of  seats, 
since  someone  who  is  eligible  to  receive 
an  accommodation  (e.g.,  a  wheelchair 
user  with  respect  to  a  row  with  a 
movable  aisle  armrest)  may  also  be 
traveling  with  a  personal  care  attendant. 
We  anticipate  that  the  biu-den  of 
implementing  this  approach  would  be 
Ught,  given  that  carriers  already  block 
seats  for  disability  and  other  purposes. 

If  a  disabled  passenger  specified  in 
the  rule  calls  the  carrier  prior  to  24 
hours  before  the  scheduled  departure 
time,  the  carrier  will  assign  the  person 
one  of  these  seats.  This  would  be  done 
even  if  the  seat  is  also  one  that  is 
otherwise  held  for  use  of  frequent  fliers. 
Because  these  seats  would  never  have 
been  assigned  to  another  passenger, 
reassignment  of  the  seat  will  not  be  an 
issue,  and  no  other  passenger  will  ever 
have  to  be  displaced  from  a  previously 
assigned  seat.  If  the  disabled  passenger 
makes  his  or  her  request  later  than  24 
hours  before  scheduled  departure,  the 
carrier  would  still  try  to  meet  the 
passenger's  seating  accommodation 
need,  but  would  not  have  to  change 
another  passenger's  seat  assignment  to 
do  so. 

There  could  be  rare  situations  in 
which  all  the  seats  blocked  for  a 
particular  sort  of  accommodation  are 
filled  with  individuals  with  disabilities 
and,  subsequmtly  but  prior  to  24  hours 
before  departure,  an  additional 
passenger  with  a  disability  requests  the 
same  kind  of  accommodation.  In  this 
case,  the  carrier  would  not  be  required 
to  change  a  seat  assignment  that  had 
already  been  given  to  another  disabled 
passenger.  However,  the  carrier  would 
have  meet  the  disabled  passenger's 
request  by  assigning  him  or  her  to  a  seat 
that  provided  the  needed 
accommodation,  was  not  a  seat  blocked 
for  passengers  listed  in  paragraph  (a), 
and  was  still  unassigned,  even  if  that 
seat  was  otherwise  blocked  for  frequent 
fliers  or  another  category  of  passenger. 

Under  the  second  approadi  available 
to  carriers,  suggested  by  disability 
community  comments  and  somewhat 
analogous  practices  in  other  modes  of 
transportation,  carriers  would  designate 
an  adequate  number  of  seats  as  "priority 


seats"  for  seating  accommodations  for 
disabled  passengers.  Carriers  would 
provide  notice  that  passengers  who  are 
assigned  these  seats  are  subject  to  being 
reassigned  to  another  seat  if  necessary  to 
accommodate  a  passenger  with  a 
disabiUty. 

In  the  Department's  view,  the  best 
way  to  provide  this  information  would 
be  through  notice  to  the  passenger  at  the 
time  he  or  she  made  a  seat  selection 
(e.g.,  by  the  airline  reservationist  or 
travel  agent,  via  a  screen  notice  when 
the  passenger  is  making  an  on-line  seat 
assignment,  or  via  a  recording  when  the 
passenger  makes  a  seat  selection 
through  an  automated  telephone 
system).  Other  methods  are  acceptable, 
however,  such  as  ticket  notices,  gate 
announcements,  counter  signs,  seatback 
cards,  notices  in  advertisements, 
timetables,  web  sites,  or  frequent  flier 
hteratiire.  Whatever  system  a  carrier 
chooses  to  provide  this  information,  the 
Department  believes  it  would  be  useful 
to  place  a  sticker  or  decal  (e.g.,  on  the 
armrest  for  the  seat  or  the  tray  table 
facing  the  seat)  with  an  accessibility 
symbol  and  words  like  "Priority  Seat  for 
Passengers  with  Disabilities,"  which 
would  help  inform  passengers  about 
this  requirement. 

By  receiving  this  information, 
passengers  would  know  that  if  they  sat 
in  a  priority  seat,  they  could  be  moved 
to  another  seat  if  a  disabled  passenger 
needed  that  seat  for  a  seating 
accommodation.  Because  passengers 
would  be  on  notice  that  sitting  in  a 
priority  seat  might  occasionally  result  in 
having  to  change  seats,  passengers  who 
had  to  move  would  not  be  surprised  or 
have  grounds  for  feeUng  that  their 
legitimate  expectations  had  been 
infringed. 

In  order  to  give  carriers  time  to  make 
any  necessary  adjustments,  carriers 
could  request  Xhait  passengers  with 
disabilities  wishing  to  make  use  of 
designated  priority  seats  must  check  in 
and  make  their  request  an  hour  before 
departure.  If  a  passenger  failed  to  do  so. 
the  airline  would  still  have  to  try  to 
accommodate  the  person's  request,  but 
would  not  have  to  reassign  another 
passenger's  seat  to  do  so. 

As  in  the  case  of  carriers  who  use  the 
"seat  blocking"  mechanism,  there  could 
be  rare  situations  in  which  all  the 
designated  priority  seats  are  filled  with 
individuals  with  disabilities,  and 
subsequently  an  additional  passenger 
with  a  disabiUty  requests  the  same  kind 
of  accommodation.  In  this  case,  the 
carrier  would  not  be  required  to  change 
a  seat  assignment  that  had  already  been 
given  to  another  disabled  passenger. 
However,  the  carrier  would  have  meet 
the  disabled  passenger's  request  by 
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assigning  him  or  her  to  a  seat  that 
provided  the  needed  accommodation, 
was  not  a  designated  priority  seat,  and 
was  still  unassigned,  even  if  that  seat 
was  otherwise  blocked  for  frequent 
fliers  or  another  category  of  passenger. 

The  Department  believes  Uiat,  to 
implement  these  requirements 
appropriately,  carriers  would  have  to 
block  or  give  priority  designation  to 
seats  in  all  classes  of  service.  This  does 
not  mean,  however,  that  a  passenger 
with  a  disability  would  have  to  be  given 
an  upgrade  (e.g.,  provide  a  seat  in  first 
class  to  a  purchaser  of  a  coach  ticket)  in 
order  to  be  accommodated. 

To  provide  greater  flexibihty,  the  rule 
permits  carriers  to  devise  different 
approaches  to  achieving  the  objectives 
of  this  section.. To  implement  a  different 
approach,  a  carrier  would  have  to  obtain 
the  written  concurrence  of  the  Office  of 
the  Secretary,  DOT.  Carriers  interested 
in  getting  approval  of  a  different 
approach  should  contact  the  Aviation 
Consumer  Protection  Division  of  the 
Office  of  the  Assistant  General  for 
Aviation  Enforcement  and  Proceedings 
in  the  EXDT  Office  of  General  Counsel 
(202-366-5957). 

The  foregoing  discussion  has  focused 
on  carriers  who  assign  seats  in  advance. 
Carriers  who  do  not  assign  seats  in 
advance  would,  as  the  NPRM  suggested, 
meet  the  requirements  of  this  section 
through  the  preboarding  process.  As 
requested,  this  provision  has  been  made 
part  of  the  final  rule  text.  In  response  to 
a  disability  community  comment,  these 
carriers  would  permit  persons  needing 
seat  accommodations  under  this  section 
to  preboard  before  other  passengers, 
including  other  passengers  who 
preboard.  Regardless  of  whether  the 
carrier  assigns  seats  in  advance  or  not, 
the  rule  never  requires  a  carrier  to 
choose  between  disabled  persons  who 
need  the  same  seat  accommodation. 

The  Department  believes  that  these 
approaches  minimize  both  the  potential 
burdens  on  carriers  and  inconvenience 
to  other  passengers.  To  the  extent  that 
some  inconvenience  remains,  the 
Department  believes  that  the 
inconvenience  to  a  non-disabled 
passenger  who  moves  from  one  seat  he 
or  she  can  readily  access  and  use  to 
another  such  seat  is  far  outweighed  by 
the  nondiscrimination-related  necessity 
of  ensuring  that  a  disabled  passenger 
can  have  a  seat  he  or  she  can  readily 
access  and  use.  The  Department  has  a 
statutory  responsibiUty  to  ensure 
nondiscrimination  on  the  basis  of 
disability;  there  is  no  parallel  mandate 
to  preclude  inconvenience  to  other 
passengers  who  may  prefer  some  of  the 
same  seats  that  are  needed  to 
accommodate  a  disabled  passenger. 
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As  noted  above,  the  rule  specifically 
provides  that  no  other  passenger  would 
ever  be  bumped  off  a  flight  to  make 
room  for  an  accommodation  needed  by 
a  passenger  with  a  disability.  For 
example,  suppose  that  all  seats  but  one 
have  confirmed  reservations  for  a 
particular  flight.  A  disabled  jjassenger 
then  calls  to  make  a  reservation  for 
himself  and  his  PCA.  Someone  who 
already  had  a  confirmed  reservation 
would  not  lose  that  reservation  to  make 
room  for  the  PCA.  This  does  not  mean, 
however,  that  a  carrier  could  not  take 
action  against  a  passenger  who  had  a 
seat  on  the  aircraft  (e.g.,  a  designated 
priority  seat)  who  refused  to  move  to 
another  seat  to  accommodate  a  disabled 
passenger  when  the  carrier  requested  it. 
The  Department  is  also  modifying  the 
types  of  situations  in  which  airlines  are 
required  to  provide  seating 
accommodations.  One  important 
clarification  is  that  carriers  are  required 
to  provide  seating  accommodations  only 
to  passengers  who  self-identify  as 
needing  one  of  the  specified 
accommodations.  It  is  not  unreasonable 
to  ask  passengers  seeking  a  particular 
accommodation  to  take  die  initiative  to 
specify  the  nature  of  their  need  for  it. 
TTiis  will  also  mitigate  the  problem  cited 
by  carriers  of  having  their  personnel 
asking  awkward  or  inappropriate 
questions  about  passengers'  disabilities. 

Paragraph  (a)  of  the  new  rule  sets 
forth  four  situations  in  which  seat 
assignment  accommodations  are 
required.  As  suggested  by  commenters. 
the  first  accommodation  (seating  in  a 
row  with  a  movable  aisle  armrest)  is 
clarified  to  apply  to  people  who  board 
the  aircraft  using  an  aisle  chair  and  who 
caimot  readily  transfer  over  a  fixed 
armrest.  The  third  accommodation — a 
seat  in  either  a  bulkhead  or  non- 
bulkhead  row  for  someone  traveling 
with  a  service  animal — is  unchanged 
from  the  NPRM.  It  was  not  the  subject 
of  any  specific  comment.  Some 
passengers  with  service  animals  prefer 
bulkhead  rows,  while  others  do  not.  The 
point  of  this  accommodation  is  to  allow 
the  passenger  to  choose  which  type  of 
row  he  or  she  and  the  service  animal 
will  occupy. 

The  second  accommodation  has  been 
expanded  in  response  to  comments.  In 
the  NPRM,  it  was  limited  to  persons 
traveling  with  a  personal  care  attendant. 
Commenters  pointed  out  that  a  deaf 
person  traveling  with  an  interpreter  was 
in  a  similar  situation.  A  blind  person 
traveUng  with  a  reader  also  may  need  to 
have  the  person  next  to  him  or  her 
during  the  flight.  Unless  a  blind  or  deaf 
person  were  also  eligible  for  a  specific 
seat  location  as  an  accommodation — for 
example,  because  the  person  was  a 


wheelchair  user  or  was  traveling  with  a 
service  animal— the  pair  of  seats  could 
be  anywhere  in  the  aircraft. 

In  each  case,  the  accommodation— a 
seat  for  the  assistant  next  to  the 
individual  with  a  disability — is  required 
to  be  provided  only  if  the  assistant  is 
actually  going  to  provide  services  to  the 
disabled  passenger  during  the  course  of 
the  flight.  Someone  who  is  traveling  to 
the  same  destination  as  the  person  with 
a  disability  to  perform  services  there, 
but  who  will  not  actually  perform 
services  on  the  flight,  is  not  covered  by 
this  paragraph. 

Finally,  for  a  person  with  a  fused  or 
immobilized  leg  (e.g.,  a  surgically  fused 
leg),  the  required  accommodation  is  a 
bulkhead  row  seat  or  some  other  seat 
providing  additional  legroom  for  the  leg. 
This  provision  is  the  same  as  in  the 
NPRM,  except  for  a  clarification  that  the 
seat  must  be  provided  on  the  side  of  the 
aircraft  aisle  that  is  more  useful  to  the 
passenger.. 

All  tnese  circumstances  are  likely  to 
be  visible  to  carrier  personnel,  and  we 
agree  with  commenters  that 
docimientation  of  these  circvunstances  is 
unnecessary  and  burdensome.  We  do 
not  agree  with  the  carrier  comment  that 
identifying  these  categories  somehow 
discriminates  against  passengers  with 
other  disabilities.  In  any  disability  law 
or  regulation,  accommodations  are 
specific  to  the  specific  disabihties  in 
question.  Having  a  ramp  into  a  building 
for  wheelchair  users  does  not 
discriminate  against  ambulatory  deaf 
people.  Braille  signage  does  not 
discriminate  against  individuals  with 
mental  disabilities.  Nor  does  requiring  a 
seat  in  a  row  with  a  movable  armrest  for 
a  wheelchair  user  discriminate  against 
blind  passengers. 

In  the  course  of  implementing  the 
ACAA's  nondiscrimination 
requirement,  the  Department  has 
already  required  numerous 
accommodations  for  persons  with 
specific  disabilities,  from  movable  aisle 
armrests,  boarding  assistance  and 
wheelchair  storage  requirements  for 
persons  with  mobility  impairments  to 
information  in  accessible  formats  for 
visually  impaired  persons.  Seating 
accommodations  are  just  one  more  set  of 
such  specific  accommodations,  of  the 
sort  that  carrier  comments,  in  the 
context  of  their  argument  concerning 
the  general  nondiscrimination 
requirement,  agreed  that  the  Department 
had  the  authority  to  impose. 

The  Department  recognizes,  as 
commenters  pointed  out,  that  some 
individuals  with  disabihties  who  do  not 
fit  into  the  four  categories  listed  in 
paragraph  (a)  (e.g.,  individuals  whose 
disabilities  or  needs  for  accommodation 
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are  not  obvious  to  observers)  may  need 
seat  assignment  accommodations  in 
order  to  readily  access  and  use  airline 
services.  No  set  of  categories  can  ever 
encompass  every  possible  individual  or 
situation.  At  the  same  time,  the 
Department  wants  to  define  the 
requirements  for  accommodations 
sufficiently  narrowly  as  to  facihtate 
implementation  and  limit  the  possibility 
of  abuse.  We  also  understand  me 
objections  of  disability  community 
commenters  to  requirements  for 
documentation. 

To  address  all  these  concerns,  the 
final  rule  provides  a  different 
mechanism  for  individuals  with 
disabilities  other  than  those  in  the  four 
categories  specified  in  paragraph  (a) 
who  need  seat  assignment 
accommodations  in  order  to  readily 
access  and  use  airUne  services.  Such 
individuals  will  be  assigned,  on  their 
request,  any  seat  that  has  not  already 
been  assigned  to  another  passenger, 
even  if  that  seat  is  not  otherwise 
available  to  the  general  passenger 
population  at  the  time  of  the  request. 
Such  individuals  would  not  be  entitled 
to  be  assigned  seats  "blocked"  for 
passengers  specified  in  paragraph  (a).  If 
assigned  to  a  designated  priority  seat, 
such  an  individual  could,  Uke  other 
passengers,  be  reassigned  to  another  seat 
if  needed  to  accommodate  a  passenger 
specified  in  paragraph  (a). 

For  example,  suppose  there  are  100 
seats  available  on  a  given  flight  operated 
by  a  carrier  that  blocks  seats  to  provide 
the  accommodations  required  by 
paragraph  (a).  The  seats  on  the  flights 
fall  into  three  categories:  Category  A 
consists  of  10  seats  blocked  for  persons 
with  disabilities  specified  in  paragraph 
(a);  Category  B  consists  of  20  seats 
which  are  held  for  assignment  to 
frequent  fliers  and  full-fare  passengers; 
Category  C  consists  of  the  rest  of  the 
seats,  which  are  available  for 
assignment  to  all  passengers.  A  person 
with  a  disabiUty  not  specified  in 
paragraph  (a)  calls  for  a  reservation,  self- 
identif^g  as  to  the  nattire  of  his  or  her 
disability  and  the  need  for  a  particular 
kind  of  seat  assignment  to  accommodate 
the  disabiUty.  The  carrier  would  not 
assign  the  petsaa  a  Category  A  seat.  The 
carrier  would  assign  any  seat  in 
Category  B  or  C  that  successfully 
provided  the  needed  accommodation 
and  that  had  not  already  been  assigned 
to  someone,  even  thou^  Category  B 
seats  are  not  normally  made  available  to 
persons  other  than  frequent  fliers  or 
mil-fare  passengers  at  this  stage  of  the 
process.  The  carrier  would  not  be 
required  to  reassign  other  passengers 
who  had  already  received  their  seat 
assignments. 


Carriers  using  the  designated  priority 
seats  mechanism  to  comply  with 
paragraph  (a)  would  follow  a  somewhat 
similar  pattern.  In  this  case.  Category  A 
consists  of  designated  priority  seats.  A 
person  with  a  disability  not  specified  in 
paragraph  (a)  calls  for  a  reservation,  self- 
identifying  as  to  the  nature  of  his  or  her 
disability  and  the  need  for  a  particular 
kind  of  seat  assignment  to  accommodate 
the  disability.  The  carrier  would  assign 
a  seat  in  any  of  the  three  categories  that 
successfully  provided  the  needed 
accommodation  and  that  had  not 
already  been  assigned  to  someone,  even 
though  some  or  all  Category  A  or  B  seats 
are  not  normally  made  available  to  other 
than  frequent  fliers  or  full-fare 
passengers  at  this  stage  of  the  process. 
The  carrier  would  not  be  required  to 
reassign  other  passengers  who  had 
already  received  their  seat  assigrmients. 
In  the  event  that  the  passenger  was 
assigned  a  Category  A  seat,  the 
passenger  would  receive  the  same 
notice  as  non-disabled  persons  assigned 
Category  A  seats  that  he  or  she  was 
subject  to  reassignment  if  needed  to 
accommodate  someone  with  a  disability 
specified  in  paragraph  (a). 

Carriers  that  do  not  assign  seats  in 
advance  would  simply  accommodate 
passengers  with  disabiUties  not 
specified  in  paragraph  (a)  in  the  same 
way  as  those  who  are,  affording  them 
priority  in  the  preboarding  process. 

Carriers  are  not  required  to  provide 
the  seating  accommodations  specified  in 
this  section  if  the  passenger  does  not 
request  them.  As  noted  in  the  NPRM, 
carriers  are  not  required  to  provide  more 
than  one  seat  to  a  passenger  per  ticket 
(e.g.,  carriers  could  require  a  very  obese 
passenger,  who  occupies  the  space  of 
two  seats,  to  purchase  two  tickets). 

The  Department  realizes  that  carriers 
may  need  some  time  to  implement  the 
requirements  of  this  section.  For  this 
reason,  the  final  rule  establishes  a 
comphance  date  of  six  months  from  the 
effective  date  of  the  rule. 

Collapsible  Electric  Wheelchairs 

NPRM  Proposals 

The  NPRM  proposed  to  add 
collapsible,  folding,  or  break-down 
electric  wheelchairs  to  existing 
provisions  requiring  in-cabin  storage  for 
manual  wheelchairs.  Tliese  chairs 
would  be  regarded  in  the  same  way  as 
manual  wheelchairs  are  for  in-cabin 
storage,  and  would  be  subject  to  FAA 
rules  for  carry-on  items,  hi  addition,  a 
provision  was  proposed  to  be  added  to 
the  section  of  the  rule  on  battery 
stowage,  providing  that  when  a 
wheelchair  was  to  be  folded  or  broken 
down,  the  carrier  would  remove  the 


battery  and  fold  the  wheelchair  for  in- 
cabin  storage.  Carriers  would  continue 
to  follow  DOT  hazardous  materials  rules 
with  respect  to  removal,  packaging,,  and 
stowing  of  batteries. 

Comments  and  DOT  Response 

There  was  less  disagreement  about 
this  proposal  than  others  in  the  NPRM. 
Both  carriers  and  disabiUty  community 
commenters  generally  supported  it.  A 
number  of  these  commenters,  as  well  as 
some  battery  manufacturers,  expressed 
concern  about  the  issue  of  how  to 
handle  batteries.  Hiis  has  been  a 
troublesome  issue  over  time,  primarily 
because  carriers  have  had  difficulty  in 
distinguishing  spiUable  from 
nonspillable  batteries  and  believe  they 
caimot  rely  on  passengers' 
representations  on  the  matter.  The  two 
kinds  of  batteries  are  treated  differently 
under  DOT  hazardous  materials  rule. 
Several  commenters  sought  additional 
clarification  of  rules  concerning 
batteries. 

One  suggestion  that  has  merit  is  that 
batteries  labeled  by  manufacturers  as 
nonspillable,  as  provided  in  a  DOT 
hazardous  materials  rule  (49  CFR 
173.159(d)(2)),  should  be  carried  in  the 
cabin.  Carriers  would  be  authorized  to 
detach,  package,  and  carry  as  cargo 
batteries  that  are  not  so  labeled.  Existing 
advance  notice  recpiirements  for 
handling  electric  wheelchairs  would 
continue  to  apply,  regardless  of  whether 
the  wheelchair  itself  were  to  be  stowed 
in  the  cabin  or  as  cargo.  As  a  general 
matter,  carriers  and  passengers  should 
be  aware  that,  except  for  the  new 
reference  to  49  CFR  §  173.159(d)(2), 
today's  amendment  does  not  alter 
existing  rules  concerning  batteries,  but 
concerns  merely  the  stowage  location 
for  the  wheelchair  itself. 

The  Department  notes  that  the  one- 
hour  advance  chedc-in  provision  of 
§  382.41(g)(1)  would  apply  to  electric 
wheelchairs  that  are  carried  in  the  cabin 
as  well  as  to  those  that  are  carried  as 
checked  items.  In  addition,  while  the 
rule  provides  that  carriers  would  not  ' 
treat  manufacturei^labeled  nonspillable 
batteries  as  spiUable  batteries,  there  still 
may  be  circtrnistances  under  which 
carriers  might  have  to  take  steps  to 
prepare  batteries  for  safe  transportation 
(e.g.,  disconnect  and  tape  connections  to 
prevent  possible  sparkijig).  Of  course,  if 
a  labeled  non-spilkble  battery  appeared 
to  be  damaged  or  leaking,  the  carrier 
could  determine  that,  for  safety's  sake, 
it  was  necessary  to  package  it  separately 
(or,  even  deny  transportation  for  the 
battery  if  the  potential  safety  hazard 
were  serious  enough). 

DisabiUty  community  commenters 
said  there  were  continuing  problems 
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with  airlines'  handling  of  wheelchairs, 
especially  electric  wheelchairs.  Carriers 
too  often  flail  to  do  the  job  properly,  they 
asserted.  One  commenter  asked  for 
additional  training  requirements  for 
carrier  personnel  concerning  handling 
of  wheelchairs;  we  do  not  believe  that 
additional  specific  requirements  are 
necessary  at  this  time,  given  that  the 
training  to  proficiency  requirements 
already  in  the  rule  encompass  handling 
of  wheelchairs. 

Some  carrier  comments  suggested 
there  should  be  discretion  exercised  by 
carrier  personnel  concerning  on-board 
stowage  of  wheelchairs  or  parts  of  them, 
because  the  chairs  or  parts  may  be 
heavy  or  bulky,  exceeding  the  capacity 
of  storage  bins  and  other  spaces.  The 
Department  does  not  believe  that  any 
special  rule  language  is  necessary  to 
accommodate  this  concern.  Wheelchairs 
and  parts  stowed  in  the  cabin  must 
comply  with  FAA  carry-on  baggage 
requirements.  In  the  enforcement  of 
such  FAA  requirements,  carrier 
personnel  can  exercise  the  same 
discretion  concerning  wheelchairs  or 
parts  that  they  do  with  respect  to  other 
items  that  passengers  bring  on  board 
(though  wheelchairs  and  other  assistive 
devices  do  not  count  against  a 
passenger's  carry-on  bag  limit).  Carriers 
should  note,  however,  that 
§  382.41(e)(2)  gives  wheelchairs  priority 
over  other  passengers'  carry-on  luggage. 

Regulatory  Analjrses  and  Notices 


This  final  rule  is  not  a  significant  rule 
under  Executive  Order  12866  or  the 
Department's  Regulatory  Policies  and 
Procedures.  The  Department  certifies 
that  this  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  basis  for  this  statement  is  that  the 
modifications  to  airline  practices  and 
procedures  that  the  rule  requires 
involve  Uttle  additional  cost  or  burden 
to  carriers  or  airports,  whatever  their 
size. 

The  Department  has  determined  that 
there  would  be  not  be  sufficient 
Federalism  impacts  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
As  it  implements  a  nondiscrimination 
statute,  this  rule  is  not  subject  to 
scrutiny  under  the  Unfunded  Mandates 
Act. 

List  of  Subjects  in  14  CFR  Part  382 

Aviation,  Handicapped. 


Issued  this  24th  day  of  February,  1998,  at 
Washington,  D.C. 
Rodney  E.  SUter, 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  14 
CFR  part  382  as  follows: 

PART  382-NONDISCRIMIHATION  ON 
THE  BASIS  OF  DISABIIJTY  IN  AIR 
TRAVEL 

1.  The  authority  citation  for  14  CFR 
part  382  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  41702. 47105.  and 
41712. 

2.  In  14  CFR  382.7,  a  new  paragraph 
(c)  would  be  added  to  read  as  follows: 

f  382.7    Qenarai  prohibition  Of 
diacrtminaUon. 


(c)  Carriers  shall,  in  addition  to 
meeting  the  other  requirements  of  this 
part,  modify  policies,  practices,  or 
facilities  as  needed  to  enstire 
nondiscrimination,  consistent  with  the 
standards  of  section  504  of  the 
Rehabilitation  Act,  as  amended.  Carriers 
are  not  required  to  make  modifications 
that  would  constitute  an  undue  burden 
or  would  fundamentally  alter  their 
program. 

3.  A  new  §  382.38  is  added,  to  read  as 
follows: 


§382.38    Seating accommodatlona. 

(a)  On  request  of  an  individual  who 
self-identifies  to  a  carrier  as  having  a 
disability  specified  in  this  paragraph, 
the  carrier  shall  provide  the  following 
seating  accommodations,  subject  to  the 
provisions  of  this  section: 

(1)  For  a  passenger  who  uses  an  aisle 
chair  to  access  the  aircraft  and  who 
cannot  readily  transfer  over  a  fixed  aisle 
armrest,  the  carrier  shall  provide  a  seat 
in  a  row  with  a  movable  aisle  armrest. 

(2)  The  carrier  shall  provide  a  seat 
next  to  a  passenger  traveling  with  a 
disability  for  a  person  assisting  the 
individual  in  the  following 
circumstances: 

(i)  When  an  individual  with  a 
disability  is  traveling  with  a  personal 
care  attendant  who  will  be  performing 
a  function  for  the  individual  during  the 
flight  that  airline  personnel  are  not 
required  to  perform  (e.g.,  assistance 
with  eating); 

(ii)  When  an  individual  with  a  vision 
impairment  is  traveling  with  a  reader/ 
assistant  who  will  be  performing 
functions  for  the  individual  diuing  the 
flirfit;  or 

(iii)  When  an  individual  with  a 
hearing  impairment  is  traveling  with  an 
interpreter  who  will  be  performing 


functions  for  the  individual  durine  the 
flieht.  ^^ 

(3)  For  an  individual  traveling  with  a 
service  animal,  the  carrier  shall  provide, 
as  the  individual  requests,  either  a 
bulkhead  seat  or  a  seat  other  than  a 
bulkhead  seat. 

(4)  For  a  person  with  a  fused  or 
immobihzed  leg,  the  carrier  shit]] 
provide  a  bulkhead  seat  or  other  seat 
that  provides  greater  legroom  than  other 
seats,  on  the  side  of  an  aisle  that  better 
accommodates  the  individual's 
disabihty. 

(b)  A  carrier  that  provides  advance 
seat  assignments  shall  comply  with  the 
requirements  of  paragraph  (a)  of  this 
section  by  any  of  the  following  methods: 

(1)  The  carrier  may  "block"  an 
adequate  number  of  the  seats  used  to 
provide  the  seating  accommodations 
reouired  by  this  section. 

fi)  The  carrier  shall  not  assign  these 
seats  to  passengers  not  needing  seating 
accommodations  provided  under  this 
paragraph  until  24  hours  before  the 
scheduled  departure  of  the  flight. 

(ii)  At  any  time  up  until  24  hours 
before  the  scheduled  departure  of  the 
flight,  the  carrier  shall  assign  a  seat 
meeting  the  requirements  of  this  section 
to  an  irdividuaJ  who  requests  it. 

(iii)  If  an  individual  with  a  disabihty 
does  not  make  a  request  at  least  24 
hours  before  the  scheduled  departure  of 
the  flight,  the  carrier  shall  meet  the 
individual's  request  to  the  extent 
practicable,  but  is  not  required  to 
reassign  a  seat  assigned  to  another 
passenger  in  order  to  do  so. 

(2)  The  carrier  may  designate  an 
adequate  number  of  the  seats  used  to 
provide  seating  accommodations 
required  by  this  section  as  "priority 
seats"  for  individuals  with  disabilities. 

(i)  The  carrier  shall  provide  notice 
that  all  passengers  assigned  these  seats 
(other  than  passengers  with  disabilities 
listed  in  paragraph  (a)  of  this  section) 
are  subject  to  being  reassigned  to 
another  seat  if  necessary  to  provide  a 
seating  accommodation  required  by  this 
section.  The  carrier  may  provide  this 
notice  through  its  computer  reservation 
system,  verbal  information  provided  by 
reservation  personnel,  ticket  notices, 
gate  aimouncements,  counter  signs,  seat 
cards  or  notices,  fi«quent-flier  literature, 
or  other  appropriate  means. 

(ii)  The  carrier  shall  assign  a  seat 
meeting  the  requirements  of  this  section 
to  an  individual  who  requests  the 
accommodation  and  checks  in  at  least 
one  hour  before  the  scheduled  departiue 
of  the  flight.  If  all  designated  priority 
seats  that  would  accommodate  the 
individual  have  been  assigned  to  other 
passengers,  the  carrier  shall  reassign  the 
seats  of  the  other  passengers  as  needed 
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to  provide  the  requested 
accommodation. 

(iii)  If  the  individual  with  a  disability 
does  not  check  in  at  least  an  hour  before 
the  scheduled  departure  of  the  flight, 
the  carrior  shall  meet  the  individual's 
request  to  the  extent  practicable,  but  is 
not  required  to  reassign  a  seat  assigned 
to  another  passenger  in  order  to  do  so. 

(c)  On  request  of  an  individual  who 
self-identifies  to  a  carrier  as  having  a 
disability  other  than  one  in  the  four 
categories  listed  in  paragraph  (a)  of  this 
section  and  as  needing  a  seat 
assignment  acccmimodation  in  order  to 
readily  access  and  use  the  carrier's  air 
transpmtation  services,  a  carrier  that 
assigns  seats  in  advance  shall  provide 
such  an  accommodation,  as  described  in 
this  paragraph. 

(1)  A  earner  that  compUes  with 
paragraph  (a)  this  section  through  the 
"seat-blocking"  mechanism  of' 
paragraph  (bKl)  of  this  section  shall 
implement  the  requirements  of  this 
paiaBraph  as  foUo%«fs: 

(i)  Whm  the  passenger  with  a 
disability  not  described  in  paragraph  (a) 
of  this  section  makes  a  reservation  more 
than  24  hours  before  the  scheduled 
departiue  time  of  the  flight,  the  carrier 
is  not  required  to  ofiiar  the  passenger 
one  of  the  seats  blocked  for  the  use  of 
passengws  with  disabilities  Usted  under 
paragraph  (a)  of  this  section. 

(ii)  However,  the  carrier  shall  assign 
to  the  passenger  any  seat,  not  already 
assigned  to  another  passenger,  that 
accommodates  the  passenger's  needs, 
even  if  that  seat  is  not  available  for 
assignment  to  the  general  passenger 
population  at  the  time  of  the  request. 

(l)  A  carrier  that  compUes  with  this 
section  through  the  "designated  priority 
seats"  mechanism  of  paragraph  (b)(2)  of 
this  section  shall  implement  the 
requirements  of  this  paragraph  as 
foUows: 

(i)  When  a  passenger  with  a  disability 
not  described  in  paragraph  (a)  of  this 
section  makes  a  reservation,  the  carrier 
shall  assign  to  the  passenger  any  seat, 
not  already  assigned  to  another 
passenger,  that  accommodates  the 
passenger's  needs,  even  if  that  seat  is 
not  available  for  assignment  to  the 
general  fiassenger  population  at  the  time 
of  the  request. 

(ii)  If  such  a  passenger  is  assigned  to 
a  designated  priority  seat,  he  or  she  is 
subject  to  being  reassigned  to  another 
seat  as  provided  in  paragraph  (b)(2)  of 
this  section. 

(d)  A  carrier  that  does  not  provide 
advance  seat  assignments  shall  provide 
seating  accommodations  for  persons 
described  in  paragraphs  (a)  and  (c)  of 
this  section  by  allowing  them  to  board 
the  aircraft  before  other  passengers. 


including  other  "pre-boarded" 
passengers,  so  that  the  individuals 
needing  seating  accommodations  can 
select  seats  that  best  meet  their  needs  if 
they  have  taken  advantage  of  the 
opportunity  to  pre-board. 

(e)  A  carrier  may  comply  with  the 
requirements  of  this  section  through  an 
alternative  method  not  specified  in 
paragraphs  (b)  through  (d)  of  this 
section.  A  carrier  wishing  to  do  so  shall 
obtain  the  written  concurrence  of  the 
Department  of  Transportation  (Office  of 
the  Secretary)  before  implementing  the 
alternative  method. 

(f)  The  carrier  shall  assign  a  seat 
providing  an  acconunodation  requested 
by  an  individual  with  a  disability,  as 
specified  in  this  section,  even  if  the  seat 
is  not  otherwise  available  for 
assignment  to  the  general  passenger 
population  at  the  time  of  the 
individual's  request. 

(g)  If  the  carrier  has  already  provided 
a  seat  to  an  individual  with  a  disabiUty 
to  furnish  an  accommodation  required 
by  paragraph  (a)  or  (c)  of  this  section, 
the  carrier  shall  not  reassign  that 
individual  to  another  seat  in  response  to 
a  subsequent  request  from  another 
individual  witti  a  disability,  without  the 
first  individual's  consent. 

(h)  In  no  case  shall  any  individual  be 
denied  transportation  on  a  flight  in 
order  to  provide  accommodations 
required  by  this  section. 

(i)  Carriers  are  not  required  to  furnish 
more  than  one  seat  per  ticket  or  to 
provide  a  seat  in  a  class  of  service  other 
than  the  one  the  passenger  has 
purchased. 

(j)  In  responding  to  requests  bom 
individuals  for  acconunodations 
required  by  this  section,  carriers  shall 
comply  with  FAA  safiaty  rules, 
including  thoae  pertaining  to  exit 
seating  (see  14  CFR  121.585  and 
135.129). 

(k)  Carriers  are  required  to  comply 
with  this  section  beginning  August  31, 
1998. 

1382.41    [Amanded] 

4.  ta  14  CFR  382.41(b).  the  citation 
"49  CFR  173.260(d)"  is  amended  to  read 
"49  CFR  173.159(d)." 

5.  hi  14  CFR  382.41(e),  the 
introductory  paragraph  is  amended  by 
adding,  after  me  woid  "wheelchairs", 
the  foUowing  words:  "(including 
collapsible  or  break-down  battery- 
powered  wheelchairs,  subject  to  the 
provisions  of  paragraph  (g)(5)  of  this 
section)  as  can^-on  baggage". 

6.  hi  14  CFR  382.41(e)(2),  in  the  first 
sentence,  the  word  "an"  is  added  before 
the  word  "aircraft"  and  a  comma  and 
the  words  "collapsible,  or  break-down" 


are  added  after  the  word  "folding,"  in 
both  places  where  that  word  occurs. 

7.  hi  14  CFR  382.41(e)(3),  a  comma 
and  the  words  "collapsible,  or  break- 
down" are  added  after  the  word 
"foldmg," 

8.  hi  14  CFR  382.41(f).  the  words 
"When  passenger,  compartment  storage 
is  not  available"  are  removed  and  the 
following  words  are  added  in  their 
place:  "When  a  folding,  collapsible,  or 
break-down  wheelchair  cannot  be 
stowed  in  the  passenger  cabin  as  carry- 
on  baggage.". 

9.  In  14  CFR  382.41,  paragraph  (g)  is 
revised  and  paragraph  (h)  is  added  to 
read  as  foUows: 

S382.41    Stowage  of  peraonal  equipment 

(g)  Whenever  baggage  c(Hnpartment 
size  and  aircraft  airworthiness 
considerations  do  not  prohibit  doing  so. 
carriers  shall  accept  a  passenger's 
battery-powered  wheelchiur.  including 
the  battery,  as  checked  baggage, 
consistent  with  the  requirements  of  49 
CFR  175.10(a)(19)  and  (20)  and  the 
provisions  of  paragraph  (f)  of  this 
section. 

(1)  Carriers  may  require  that  qualified 
individuals  with  a  disabiUty  wishing  to 
have  battery-powered  wheelchairs 
transported  on  a  flight  (including  in  the 
cabin)  check  in  one  hour  before  the 
scheduled  departure  time  of  the  flight. 
If  such  an  individual  checks  in  after  this 
time,  the  carrier  shall  nonetheless  carry 
the  wheelchair  if  it  can  do  so  by  making 
a  reasonable  effort,  without  delaying  the 
flight. 

(2)  If  the  battery  on  the  individual's 
wheelchair  has  been  labeled  by  the 
manufacturer  as  non-spillable  as 
provided  in  49  CFR  173.159(d)(2),  or  if 
a  battery-powered  wheelchair  with  a 
spillable  battery  is  loaded,  stored, 
secured  and  unloaded  in  an  upright 
position,  the  carrier  shall  not  require  the 
battery  to  be  removed  and  separately 
packaged.  Notwithstanding  this 
requirement,  carriers  may  remove  and 
package  separately  any  battery  that 
appears  to  be  damaged  or  leaking. 

(3)  When  it  is  necessary  to  detach  the 
battery  from  the  wheelchair,  carriers 
shall,  upon  request,  provide  packaging 
for  the  battery  meeting  the  requirements 
of  49  CFR  175.10(a)(19)  and  (20)  and 
package  the  battery.  Carriers  may  refuse 
to  use  packaging  materials  or  devices 
other  than  those  they  normally  use  for 
this  purpose. 

(4)  Carriers  shall  not  drain  batteries. 

(5)  At  the  request  of  a  passenger,  a 
carrier  shall  stow  a  folding,  break-down 
or  collapsible  battery-powered 
wheelchair  in  the  passenger  cabin 
stowage  area  as  provided  in  paragraph 
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(e)  of  this  section.  If  the  wheelchair  can 
be  stowed  in  the  cabin  without 
removing  the  battery,  the  carrier  shall 
not  remove  the  battery.  If  the  wheelchair 
cannot  be  stowed  in  the  cabin  without 
removing  the  battery,  the  carrier  shall 
remove  the  battery  and  stow  it  in  the 
baggage  compartment  as  provided  in 
paragraph  (g)(3)  of  this  section.  In  this 
case,  the  carrier  shall  permit  the 
wheelchair,  with  battery  removed,  to  be 
stowed  in  the  cabin. 

(h)  Individuals  with  disabihties  shall 
be  pennitted  to  provide  written 
directions  concerning  the  disassembly 
and  reassembly  of  their  wheelchairs. 

IFR  Doc.  98-5525  Filed  3-3-98;  8:45  am] 

BIUJNQ  CODE  4910-n-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300606;  FRL-5767-1] 
RIN  2070-AB78 

Hydramethylnon;  Pesticide  Tolerances 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  regulation  estabUshes  a 
time-limited  tolerance  for  residues  of 
hydramethylnon  in  or  on  pineapple. 
Tliis  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
under  section  18  of  the  Federal 
iQsecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
pineapple.  This  regulation  establishes  a 
maximiun  permissible  level  for  residues 
of  hydramethylnon  in  this  food 
commodity  pursuant  to  section  408(1)(6) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  January 
31. 1999. 

DATES:  This  regulation  is  effective 
March  4, 1998.  Objections  and  requests 
for  hearings  must  be  received  by  EPA  on 
or  before  May  4. 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300606], 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708, 401  M  St..  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 


360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  vdth  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300606],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@eparaail.epa.gov.  Copies  of 
:    objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300606].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Virginia  Dietrich,  Registration 
Division  7505C.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460.  Office  location,  telephone 
niunber,  and  e-mail  address:  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  (703)  308-9359,  e-mail: 
dietrich.virginia@epamail.epa.gov. 
SUPPLEMOJTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  estabUshing 
a  tolerance  for  residues  of  the 
insecticide  hydramethylnon,  in  or  on 
pineapple  at  0.05  part  per  miUion 
(ppm).  This  tolerance  will  expire  and  is 
revoked  on  January  31, 1999.  EPA  will 
publish  a  dociunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quahty  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 


(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  estabhshing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
rehable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposing.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  sudi  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabUshed  without 
providing  notice  or  period  for  pubfic 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before   - 
EPA  reaches  closure  on  several  pohcy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  apphcation  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 
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hy di  «i— thyinon  on  pineapple  and 

FFDCA  Tolennoes 

On  May  21, 1997  the  state  of  Hawaii 
applied  for  an  emergency  exemption  for 
the  MM  of  hydramethylnon  to  control 
big-headed  and  Argentine  ants  in 
pineapples.  These  ants  are  involved  in 
the  spread  of  mealy  bugs  in  pineapple 
fields  and  the  subsequent  devefopment 
of  mealybug  wilt,  a  devastating  disease 
responsible  for  the  near  demise  of  the 
pineapple  industry  in  the  1920's. 
Alternate  control  strategies  are  not 
efiective.  Currently  registered  materials 
for  in-field  ant  controlare  not  effective 
due  to  the  mobility  of  the  ants.  After 
reviewing  the  submission  the  EPA 
authorized  under  FIFRA  section  18  the 
use  of  hydramethylnon  on  pineapple  for 
control  of  big  headed  and  Argentine 
ants  in  Hawaii. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
hydramethylnon  in  or  on  pineapple.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawfol.  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
$D8(1](6).  Although  this  tolerance  will 
expire  and  is  revoked  on  January  31, 
1999,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  pineapple 
after  that  date  will  not  be  imlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earlier  if  any  experience  with, 
scientific  data  on,  or  other  relevant 
information  on  this  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  hydramethylnon  meets  EPA's 
registration  requirements  for  use  on 
pineapple  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  ciramistances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
hydramethylnon  by  a  State  for  special 
local  needs  imder  FIFRA  section  24(c). 
Nor  does  this  tolerance  serve  as  the 
basis  for  any  State  other  than  Hawaii  to 


use  this  pesticide  on  this  crop  under 
section  18  of  FIFRA  without  following 
all  provisions  of  section  18  as  identified 
in  40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  hydramethylnon,  contact 
the  Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  nvunber  of  analyses  to 
determine  the  risks  firom  aggregate 
expostire  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  healtfi  effects,  including  (but 
not  hmited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effiects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
himian  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assiuned  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RflD  (expressed  as  100%  or 
less  of  the  RfD)  is  generedly  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 


exposure  (MOE)  by  dividing  the 
estimated  himian  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Common^,  EPA  finds  MOEs    . 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  fiseding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assiire 
that  the  public  is  adequately  protected 
&t>m  any  pesticide  exposiue  scenario. 
Both  short  and  long  diurations  of 
exposiue  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short4enn,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-iday  consiunption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposiu«  to  food  and  water 
residues  are  typically  assimied. 

Short-term  nsk  results  frtim  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  &t>m 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposxire,  are  aggregated. 
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High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assiu^  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  buih  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  accoimt  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consiunption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.The  TMRC  is  a  "worst  case" 


estimate  since  it  is  based  on  the 
assimiptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  estabUshed 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifBtime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
milUon,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  estabUshed 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this       ~ 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  imderstated  for  any 
significant  subpopulation  group. 
Further,  regional  consiunption 
information  is  taken  into  accoimt 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  less  than  one  year 
old)  was  not  regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  hydramethylnon  and  to  make 
a  determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-Umited  tolerance  for  residues  of 
hydramethylnon,  also  known  as 
tetrahydro-5,5-dimethyl-2-(lH)- 
pyrimidinoine(3-(4- 
trifluoromethyl)phenyl)-l-  (2- 
[4(trifluoromethly)phenylJethenyl)-2- 
propenylidene)  hydrazohe  on  pineapple 
at  0.05  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reUability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 


infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  hydramethylnon 
are  discussed  below. 

1.  Acute  toxicity.  An  acute  endpoint 
has  not  been  identified.  This  risk 
assessment  is  not  required. 

2.  Short  -  and  intermediate  -  term 
toxicity.  For  short-term  MOE 
calculations,  the  Agency's  Hazard 
Identification  Conunittee  recommended 
use  of  the  Systemic  No  Observed 
Adverse  Effect  Level  (NOAEL) 
(freestanding)  of  250  milligrams/ 
kilogram/day  (mg/kg/day)  fi^jm  the  21- 
day  dermal  toxicity  study  in  New 
Zealand  white  rabbits.  Nonadverse  signs 
at  the  NOAEL  included  decreased  food 
consumption  in  males  and  females,  and 
thrombocytopenia  in  females.  For 
intermediate-term  MOE  calculations, 
the  Agency's  Hazard  Identification 
Committee  recommended  use  of  the 
systemic  NOAEL  (fiwstanding)  of  250 
mg/kg/day  fixjm  the  21-day  dermal 
toxicity  study  in  New  Zealand  white 
rabbits.  Nonadverse  signs  at  the  NOAEL 
included  decreased  food  consumption 
in  males  and  females,  and 
thrombocytopenia  in  females. 

3.  Chronic  toxicity.  EPA  has 
established  the  RflD  for  hydraraethybon 
at  0.001  mg/kg/day.  This  RfD  is  based 
on  a  6-month  feeding  study  in  dogs 
with  a  NOAEL  of  1.0  mg/kg/day  based 
on  an  increased  incidence  of  soft  stools, 
mucoid  stools,  and  diarrhea  at  the 
Lowest  Observed  Adverse  Effect  Level 
(LOAEL)  of  3.0  mg/kg/day.  Since  a 
NOEL  was  not  defined  in  this  study,  an 
uncertainty  factor  of  1,000  was  used 
diuing  calculation  of  the  RfD  instead  of 
the  usual  100-fold  factor. 

4.  Carcinogenicity.  Hydramethyhion 
has  been  classified  as  a  Group  C 
chemical  (possible  human  carcinogen) 
by  the  Agency's  Cancer  Peer  Review 
Committee.  The  Committee 
recommended  using  the  RfD  approach 
for  risk  assessment. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.395)  for  the  residues  of 
hydramethylnon,  in  or  on  a  variety  of 
raw  agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
hydramethylnon  as  follows: 

a.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibifity  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  is 
not  required  as  the  Agency's  Hazard 
Identification  Committee  did  not 
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identify  any  acute  dietary  risk 
endpoints. 

b.  Chmnic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  HED  has  made  very 
conservative  assumptions  -  100%  of 
pineapple  commodities  will  contain 
hydramethylnon  residues  and  those 
residues  will  be  at  the  level  of  the 
required  tolerance  -  which  results  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  HED  is 
taking  into  account  this  conservative 
exposure  assessment.  The 
hydramethylnon  Section  18  tolerance 
results  in  a  TMRC  that  is  equivalent  to 
the  following  percentages  of  the  RfD: 


Population  Sut)group 

%RfD 

U.S.  Population 

<1% 

Nursing  Infants 

<1% 

Non-Nursing  Infants  (<1 

2% 

yaroM). 

Children  (1-6  years  dd)  

1% 

CtiiUren  (7-12  years  oM)  .... 

<1% 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states);  (2)  those 
for  infants  and  children;  and,  (3)  the 
other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states). 

2.  From  drinking  water.  Based  on 
information  that  Agency  has  in  files, 
hydramethylnon  and  its  degradates  are 
not  expected  to  leach  to  groundwater. 
Information  on  its  persistence  is 
inconclusive.  There  are  no  established 
Maximimi  Contaminant  Levels  (MCLs) 
for  residues  of  hydramethylnon  in 
drinking  water  and  no  health  advisory 
levels  for  this  active  ingredient  in 
drinking  water  have  been  issued. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  boimding  figure  for  the 
potential  contribution  of  water-related 
exposiire  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  boimding 
figiire,  EPA  estimated  residue  levels  in 
water  for  a  nimiber  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjimction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consiunption  of  contaminated  water. 


While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  bom  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  hydramethylnon  to  exceed 
the  RfD  if  the  tolerance  being 
considered  in  this  document  were 
granted.  'Rie  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with  hydramethylnon  in 
water,  even  at  the  higher  levels  the 
Agency  is  considering  as  a  conservative 
upper  bound,  would  not  prevent  the 
Agency  from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerance  is  granted. 

3.  From  nan-dietary  exposure. 
Hydramethybion  is  currently  registered 
for  use  on  the  following  residential  non- 
food sites:  recreational  areas, 
ornamental  plants,  lawns,  turf,  and 
household  or  domestic  dwellings. 
However,  the  Agency  currently  lacks 
sufficient  residential-related  exposure 
data  to  complete  a  comprehensive 
residential  risk  assessment  for  many 
pesticides,  including  hydramethylnon. 

4.  Cumulative  exposure  to  substances 
with  commoa  mechanism  of  toxicity. 
Hydramethybon  is  a  member  of  the 
amidinohydrazones  class  of  pesticides. 
There  are  no  other  members  of  this  class 
of  pesticides.  Section  408(b)(2)(D)(v) 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  The  Agency 
believes  that  "available  information"  in 
this  context  might  include  not  only 
toxicity,  chemistry,  and  exposure  data, 
but  also  scientific  policies  and 
methodologies  for  imderstanding 
common  mechanisms  of  toxicity  and 
conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fiuther 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 


common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concaming  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  conmion  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
hydramethylnon  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  ciimulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cimiulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  hydramethylnon 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  hydramethylnoifhas  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  An  acute  endpoint  has 
not  been  identified.  The  Agency's 
Hazard  Identification  Committee 
determined  that  this  risk  assessment  is 
not  required. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  hydramethylnon  from  food 
will  utilize  <1%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposiuv  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
hydramethylnon  in  drinking  water  and 
bom  non-(^etary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfiD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
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result  from  aggregate  exposure  to 
hydramethylnon  residues.  According  to 
Agency  poUcy,  the  residential  uses  of 
hydramethylnon  do  not  fall  imder  a 
chronic  exposure  scenario.  The  Agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
chronic  aggregate  exposure  to 
hydramethylnon  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposiu*.  Although  hydramethylnon 
has  residential  uses,  the  Agency 
currently  lacks  sufficient  residential- 
related  exposure  data  to  complete  a 
comprehensive  residential  risk 
assessment  for  many  pesticides, 
including  hydramethylnon. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Hydramethylnon  has  been  classified 
as  a  Group  C  chemical  (possible  human 
carcinogen)  by  the  Cancer  Peer  Review 
Committee .  The  Committee 
recommended  using  the  RfD  approach 
for  risk  assessment.  Thus,  the  cancer 
risk  estimate  is  the  same  as  our  estimate 
of  chronic  aggregate  risk,  which  is 
discussed  above.  Based  upon  the 
discussion  of  the  chronic  aggregate  risk 
estimate,  we  conclude  the  cancer  risk 
estimate  does  not  exceed  HED's  level  of 
concern. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children  — i.  In  general,  hi  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
hydramethyhion,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 


either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  beUeves  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guideUnes  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies  — a. 
Rats.  In  the  developmental  study  in  rats, 
the  maternal  (systemic)  NOEL  was  3 
mg/kg/day.  The  maternal  (systemic) 
NOAEL  was  10  mg/kg/day,  based  on  an 
8%  decrease  in  body  weight  and 
yellowish  discoloration  of  die  fat.  The 
maternal  (systemic)  LOAEL  was  30  mg/ 
kg/day  based  on  a  16%  decrease  in  body 
weight;  increased  incidence  of  nasal 
mucus,  alopecia,  soft  stool,  and  staining 
of  the  ano-genital  fur;  and  yellowish 
discoloration  of  the  fat  and  small 
thymus.  The  developmental  (fetal) 
NOEL  was  10  mg/kg/day,  based  on 
decreased  mean  fetal  weights  and  the 
increased  incidence  of  rudimentary 
structures  and  incompletely  ossified 
supraoccipitals  at  the  LOAEL  of  30  mg/ 
kg/day. 

b.  Rabbits,  hi  the  developmental 
toxicity  study  in  rabbits,  the  maternal 
(systemic)  NOEL  could  not  be  defined. 
The  maternal  (systemic)  NOAEL  was  5 
mg/kg/day,  based  on  decreased  body 
weight  gain  (-6%),  soft  stool,  and 
reduced  amount  of  stool.  The  maternal 
LOAEL  was  10  mg/kg/day  based  on  soft 
stool,  reduced  amount  of  stool,  and 
anogenital  matting  and  discharge.  The 
developmental  (fetal)  NOEL  could  not 
be  defined.  The  developmental  (fetal) 
NOAEL  was  5  mg/kg/day  based  on 
decreased  fetal  wei^t  (8%).  The 
developmental  (fetal)  LOAEL  was  10 
mg/kg/day  based  on  decreased  fetal 
weight  (16%). 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity 
study  in  rats,  the  maternal  (systemic) 
NOEL  was  25  ppm  (1.66  /  2.01  mg/kg/ 
day,  (male/female)),  based  on 
degeneration  of  the  germinal  epithelium 
and  aspermia  at  the  LOAEL  of  50  ppm 
(3.32  /  4.13  mg/kg/day,  (male/female)). 
No  adverse  effects  were  observed  in  the 
pups. 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicology  data  base  for 
hydrameUiylnon  is  complete  with 
respect  to  current  toxicological  data 
requirements.  There  are  no  pre-  or  post- 


natal toxicity  concerns  for  infants  and 
children,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation 
reproductive  toxicity  study  in  rats. 

v.  Conclusion.  Based  on  the  above, 
HED  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  factor  and  that  an  additional 
factor  is  not  needed  to  protect  infants 
and  children.  However,  because  a  NOEL 
was  not  established  in  the  chronic 
toxicity  study,  an  additional  uncertainty 
factor  of  10  was  added. 

2.  Acute  risk.  There  is  no  reUable 
endpoint  that  can  be  attributed  to  an 
acute  exposure.  Therefore,  this  risk 
assessment  is  not  appropriate. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to 
hydramethylnon  from  food  ranges  from 
<1%  for  several  population  subgroups 
to  2%  for  non-nursing  infants  (<1  year 
old)  of  the  RfD  for  infants  and  children. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
hydramethylnon  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  Rfl).  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  hydramethylnon 
residues. 

F.  Endocrine  Disruptor  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect..."  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 
3, 1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  fur&ier 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disruptor 
effects. 
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V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants  is 
adequately  understood  for  this  section 
18  use.  The  Agency's  Metabolism 
Committee  determined  that  the  residue 
of  concern  in  grass  is  hydramethylnon 
per  se.  The  Agency  believes  that  this 
conclusion  can  be  translated  to 
pineapple. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  in  PAM II  (Method  I)  to 
enforce  the  tolerance  expression.  A 
confirmatory  method  has  recently  been 
submitted  to  the  FDA  for  inclusion  in 
PAMn. 

C.  Magnitude  of  Residues 

Residues  of  hydramethylnon  are  not 
expected  to  exceed  0.05  ppm  in/on 
pineapple.  Residues  are  not  expected  to 
concentrate  in  pineapple  processed 
products.  The  Agency  is  establishing  a 
time-limited  tolerance  at  this  level. 
Secondary  residues  of  hydramethylnon 
are  not  expected  in  animal  commodities 
as  a  result  of  this  section  18  use. 
Tolerances  for  secondary  residues  of 
hydramethylnon  in  livestock 
commodities  are  not  currently 
established. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian  or 
MexicaiMesidue  limits  estabUshed  for 
hydramethylnon  in/on  pineapple.  Thus, 
harmonization  is  not  an  issue  for  this 
section  18. 

E.  Rotational  Crop  Restrictions 

Pineapple  is  not  typically  rotated. 
Thus,  rotational  crop  restrictions  are  not 
required. 

VL  ConclusioB 

Therefore,  the  tolerance  is  established 
for  residues  of  hydramethlynon  in 
pineapple  at  0.05  ppm. 

Vn.  ObjectioM  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
tor  {wrsons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
obiections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  leqiiire 
some  modification  to  reflect  the  new 
law.  However,  imtil  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 


appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  May  4, 1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OP?  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  ftecord  and  Electronic 
Submissions 

EPA  has  established  a  reCiord  for  this 
rulemaking  under  docket  control 
number  [OPP-3006061  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Informati(» 


Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jeffiarson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
begiiming  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  fi'om  review  under  Executive 
Order  12866,  entitled  Regiilatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitied  Protection  of  Children  fixtm 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408  (d).  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
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Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  acations  published  on  May  4 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submission  to  Congress  and  the 
General  Accounting  OfiBce 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 


Accounting  Office  prior  to  pubUcation 
of  this  rule  in  today's  Federal  Ragiater. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjecto  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  20, 1998. 


James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority :  21  U.S.C  346a  and  371. 


2.  Section  180.395  is  amended  as 
follows: 

a.  By  revising  the  section  heading. 

b.  By  designating  the  existing  text  as 
paragraph  (a)  and  adding  a  paragraph 
heading. 

c.  By  adding  paragraph  (b). 

d.  By  adding  and  reserving  paragrai^ 
(c)  and  (d). 

f  180.396  Hydramethylnon;  totaranoac  for 


(a)  General.  •  •  • 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  insecticide 
hydramethylnon;  tetrahydro-5,5- 
dimethyl-2-(lH)-pyrimidinoine(3-(4- 
trifluoromethyl)phenyl)-l-[2- 
[4(trifIuoromethly)phenyl]ethenyl)-2- 
prof>enyUdene)  hydrazone  in 
connection  with  the  use  of  the 
pesticides  under  section  18  emergency 
exemptions  granted  by  EPA.  The 
tolerance  will  expire  and  is  revoked  on 
the  date  specified  in  the  following  table. 


Commodity 


Pineapple 


Parts  per  million 


0.05 


Expiration/Revocation  Date 


1/31/99 


(c)  Tolemnces  with  regiond 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  98-5417  Filed  3-3-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300620;  FRL-6772-8] 
RIN  207a-AB78 

Myclobutanil;  Extension  of  Tolerance 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


summary:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 
fungicide  myclobutanil  in  or  on 
strawberries  at  0.5  part  per  million 
(ppm)  for  an  additional  1-year  period,  to 
March  31, 1999.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
strawberries.  Section  408(1)(6)  of  the 


Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  resuh  torn  the  use  of  a  pesticide 
imder  an  emei^gency  exemption  granted 
by  EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  March  4, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA,  on  or  before  May  4, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300620J, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Qerk  identified 
by  the  docket  control  number.  [OPP- 
300620],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 


Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  ArUnston. 
VA.  * 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket®epamaiI.epa.gov.  Follow  the 
instructions  in  Unit  11.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  INFORMATK3N  CONTACT:  By 
mail:  Stephen  Schaible.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460.  Office  location  ,  telephone 
number,  and  e-mail  address:  Rm.  267, 
CM  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202,  (703)-308-9362;  e- 
mail: 

schaible.stephen@epamail.epa.gov. 
SUPPLEMBITARY  INFORMATION:  EPA 
issued  a  final  rule,  pubhshed  in  the 
Federal  Register  of  April  11, 1997  (62 
FR  17730)  (FRL-5597-9),  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  FFDCA. 
21  U.S.C.  346a(e)  and  (1)(6).  it 
established  a  time-limited  tolerance  for 
the  residues  of  myclobutanil  and  its 
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metabolite  in  or  on  strawberries  at  0.5 
ppm,  with  an  expiration  date  of  March 
31. 1998.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-Umited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  firom  the  use  of  a  pesticide  under 
•n  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabUshed  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  mydobutanil  on  strawberries  for 
this  year's  growing  season  due  to 
continued  incidence  of  powdery 
mildew  in  Florida  and  the  claimed 
inefiiBCtiveness  of  registered  alternatives 
at  controlling  the  disease.  After  having 
reviewed  the  submission.  EPA  conoirs 
that  emergency  conditions  exist  for  this 
State.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  mydobutanil  on 
strawberries  for  control  of  powdery 
mildew  in  strawberries. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  mydobutanil 
in  or  on  strawberries.  In  doing  so,  EPA 
ctmsiderBd  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  dedded 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  The  data 
and  other  relevant  materidt  have  been 
evaluated  and  discussed  in  the  final  rule 
of  April  11. 1997  (62  FR 17730).  Based 
on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time- limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  1-year  period.  Although  this 
tolerance  will  expire  and  is  revoked  on 
March  31, 1999,  under  FFDCA  section 
408(1)(5).  residues  of  the  pestidde  not  in 
excess  of  the  amounts  spedfied  in  the 
tolerance  remaining  in  or  on 
strawberries  after  that  date  will  not  be 
imlawful.  provided  the  pesticide  is 
appUed  in  a  manner  that  was  lawful 
under  FIFRA  and  the  apphcation 
occiured  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earUer  if  any  experience 
with,  sdentific  data  on,  or  other 
relevant  information  on  this  pestidde 
indicate  that  the  residues  are  not  safe. 

I.  Olqections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "objed"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 


409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  cuirently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  refled  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  refled  the 
new  law. 

Any  person  may,  by  May  4, 1998,  file 
written  objections  to  any  asped  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objedions 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFI  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Healing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  spedfy  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  reUed  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fad;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  estabUshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fads  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubfic  record. 
Information  ad  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  » 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 


transfer  any  copies  of  objedions  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  offidal  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
offidal  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
b^Loning  of  this  document 

Electronic  comments  may  be  sent 
diredly  to  EPA  at: 
opp-docket^pamail.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  spedal 
charaders  and  any  form  of  encryption. 
Objections  and  bearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number  [OPP-300620].  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Fedelral  Depository  Libraries. 

m.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  a  time-limited 
tolerance  that  was  previously  extended 
by  EPA  under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  his  exempted  these  types 
of  actions  fiom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
Odober  4, 1993).  In  addition,  this  final 
rule  does  not  contain  any  information 
collections  subjed  to  OMB  approval 
imder  the  Paperwork  Reduction  Ad 
(PRA),  44  U.S.C.  3501  et  seq..  or  impose 
any  enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Ad  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  reqiiire  any  prior 
consultation  as  spedfied  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  Odober  28, 1993),  or  spedal 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 

Since  this  extension  of  an  existiiig 
time-limited  tolerance  does  not  require 
the  issuance  of  a  proposed  rule,  the 
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requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
estabhshing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  pubUshed  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

rv.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  18, 1998. 

Junes  Jonas, 

Director,  Registration  Division.  Office  of 
Pesticide  Prognuns. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.443    [AmendMl] 

2.  In  §  180.443.  by  amending 
paragraph  (b)  in  the  table,  for  the 
commodity  "Strawberries"  by  removing 
"March  31. 1998"  and  by  adding  in  its 
place  "3/31/99". 

[FR  Doc.  98-5409  Filed  3-3-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300821;  FRL-5772-0] 
RIN  2070^678 

Pendimethalln;  Extension  of  Tolerance 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  rule  extends  time- 
limited  tolerances  for  residues  of  the 
herbicide  pendimethaUn  and  its 
metabolite  in  or  on  fresh  mint  hay  at  0.1 
part  per  milhon  (ppm)  and  mint  oil  at 
5.0  ppm  for  an  additional  1-year  period, 
to  May  31. 1999.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
.  oftheFederallnsecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on  mint. 
Section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA) 
requires  EPA  to  estabUsh  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  March  4, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA.  on  or  before  May  4, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300621], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  vfith  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300621].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401 M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Qystal  Mall  #2, 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 


may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  in  Unit  H.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460.  Office  location  ,  telephone 
niunber,  and  e-mail  address:  Rm.  267. 
CM  #2,  I92f  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202,  (703)-308-9362;  e- 
mail: 

schaible.stephen@epamail.epa.gov. . 

SUPPt-EMBfTARY  INFORMATION:  EPA 
issued  a  final  rule,  pubUshed  in  the 
Federal  Register  of  May  23, 1997  (62  FR 
28355)  (FRL-5718-5).  which  announced 
that  on  its  own  initiative  and  under 
section  408(e)  of  the  FFDCA,  21  U.S.C. 
346a(e)  and  (1)(6),  it  estabUshed  time- 
limited  tolerances  for  the  residues  of 
pendimethalln  and  its  3,5-dinitrobenzyl 
alcohol  metabolite  (CL  202,347)  in  or  on 
fresh  mint  hay  at  0.1  ppm  and  mint  oil 
at  5.0  ppm,  with  an  expiration  date  of 
May  31, 1998.  EPA  estabUshed  the 
tolerances  Isecause  section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  estabUsh  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabUshed  without 
providing  notice  or  period  for  pubUc 
comment. 

EPA  received  a  request  to  extend  the 
us^of  pendimethalln  on  mint  for  this 
year  growing  season  due  to  the 
continued  emergency  situation  for 
Idaho,  Oregon  and  Washington  mint 
growers.  Due  to  the  potential  spread  of 
Verticillium  wilt  by  tiUage  equipment, 
mechanical  control  of  kochia  and 
redroot  pigweed  is  no  longer  considered 
a  viable  option.  The  continuous  use  of 
terbacil  in  past  years  has  resulted  in 
development  of  resistance  to  this 
chemical  in  pigweed  and  kochia. 
resulting  in  inadequate  control  of  this 
pest  by  roistered  alternatives.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions  exist 
for  these  States.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
pendimethalln  on  mint  for  control  of 
kochia  and  redroot  pigweed  in  mint. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  pendimethalln 
in  or  on  fresh  mint  hay  and  mint  oil.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
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and  decided  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
new  safety  standard  and  with  FIFRA 
section  IB.  The  data  and  other  relevant 
material  have  been  evaluated  and 
discussed  in  the  final  rule  of  May  23, 
1997  (62  FR  28355).  Based  on  that  data 
and  information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerances  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerances 
are  extended  for  an  additional  1-year 
period.  Although  these  tolerances  will 
expire  and  are  revoked  on  May  31, 1999, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  fi«sh  mint  hay  or 
mint  oil  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  apptication 
occurred  prior  to  the  revocation  of  the 
tolerances.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

I.  Otqectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (I)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  May  4, 1998,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 


statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  feet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"at  the 
beginning  of  this  document 

Electronic  conmients  may  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  oopies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number  lOPP-300621].  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
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m.  Regvlatory  Assessment 
Requirements 

This  final  rule  extends  time-limited 
tolerances  that  were  previoiisly 
extended  by  EPA  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  ttf  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  firom 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperworic  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mancfete  as  described  \mder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

Since  this  extension  of  existing  time- 
limited  tolerances  does  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
estabUshing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
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report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Ck)mptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  18. 1998. 

James  Joim, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENOED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.361    [AmendMl] 

2.  In  §  180.361,  by  amending 
paragraph  (b)  in  the  table,  for  3ie 
commodities  "Mint  hay.  fresh"  and 
"Mint  oil"  by  removing  "5/31/98"  and 
by  adding  in  its  place  "5/31/99". 

[FR  Doc.  98-5410  Filed  3-3-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  56 

[USCQ-1998-3560] 

Coast  Guard  Acceptance  of  Resiliently 
Seated  Valves 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  policy;  request  for 
comments. 


SUMMARY:  The  Coast  Guard  announces 
an  interim  policy  concerning  the 
acceptance  of  resiliently  seated  valves 
as  an  alternatives  to  the  requirements  in 
46  CFR  56.20-15.  Additionally,  the 
Coast  Guard  requests  the  public's 
comments  on  how  the  Coast  Guard 
should  proceed  in  the  futiue  regarding 
any  regulatory  revision  of  the  current 
criteria  for  the  acceptance  of  resihently 
seated  valves  as  contained  in  46  CFR 
56.20-15. 

DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  May  4, 1998. 


ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  FaciUty, 
[USCG-1998-3560],  U.S.  Department  of 
Transportation,  Room  PL-401. 400  7th 
Street  SW..  Washington  DC  20590-0001. 
or  deliver  them  to  Room  PI^-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  hohdays.  The 
telephone  number  is  (202)  366-9329. 

The  Docket  Management  Facility 
maintains  the  pubUc  docket  for  this 
notice.  Comments,  and  dociunents  as 
indicated  in  this  preamble,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  Room  PL- 
401.  located  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  address  above 
between  10  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  hohdays. 
You  may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Wayne  M.  Lundy.  Systems 
Engineering  Division  (G-MSE-3).  U.S. 
Coast  Guard  Headquarters,  telephone 
(202)  267-2206  for  questions  concerning 
the  substance  of  this  notice  or  Carol 
Kelly,  Coast  Guard  Dockets  Team 
Leader,  or  Paulette  Twine,  Chief, 
Documentary  Services  Division,  U.S. 
Department  of  Transportation, 
telephone  (202)  366-9329  for  questions 
concerning  the  filing  and  reviewing  of 
comments. 

SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (USCG-1998-3560] 
and  the  reason  for  each  comment.  Please 
submit  two  copies  of  all  comments  and 
attachments  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing  to  the  DOT 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period 
and  may  change  this  poHcy  in  view  of 
the  comments. 

Background  and  Purpose 

Over  the  past  twelve  months,  the 
Coast  Guard  has  received  several 
inquiries  from  the  marine  industry, 
including  valve  manufacturers  and 
distributors,  regarding  the  acceptance 
criteria  for  resiliently  seated  valves 
addressed  in  46  CFR  56.20-15.  The 
current  issue  is  whether  the  existing 
acceptance  criteria  found  in  the  1989 
version  of  46  CFR  56.20-15.  The  current 


issue  is  whether  the  existing  acceptance 
criteria  found  in  the  1989  version  of  46 
CFR  58.20-15  is  significantly  stricter 
than  the  criteria  previously  appfied  to 
the  resihently  seated  valves 
grandfathered  by  the  regulatory  project 
on  vessel  piping  systems  (CGD  77-140; 
50  FR  1072.  January  9. 1985.  and  54  FR 
40592,  October  2, 1989).  to  the  preamble 
to  the  Notice  of  Proposed  Rulemaking 
on  vessel  piping  systems  (CGD  77-140; 
50  FR  1074,  January  9. 1985),  Category' 
A  resihently  seated  valves  were 
previously  recognized  by  the  Coast 
Guard  as  acceptable  for  continued 
service,  without  additional  testing, 
provided  there  were  no  changes  in  the 
design  or  materials,  and  no  casualty 
data  or  Coast  Guard  tests  which  would 
indicate  a  need  to  withdraw  the 
acceptance.  The  preamble  to  the  Final 
Rule  on  vessel  piping  systems  (CGD  77- 
140;  54  FR  40592,  October  2, 1989), 
stated  that  46  CFR  56.20-15  was  revised 
to  clarify  the  requirements  of  resiliently 
seated  valves.  However,  neither  the 
Notice  of  Proposed  Rulemaking  nor  the 
Final  Rule  discussed  that  the  intent  of 
the  regulatory  changes  to  46  CFR  56.20- 
15  was  to  increase  the  acceptance 
criteria  for  new  resihently  seated  valves 
beyond  the  previous  acceptance  criteria 
apphed  to  resihently  seated  valves. 
Recent  inquiries  have  caused  the 
Coast  Guard  to  review  and  re-evaluate 
past  poUcies  and  practices  employed  in 
the  development  and  evolution  of  the 
acceptance  criteria  for  resihently  seated 
valves  over  the  past  35  years.  In 
addition,  the  Coast  Guard  reviewed  its 
casualty  data  available  during  the  same 
period.  From  this  effort,  the  Coast  Guard 
concluded  that  the  existing  acceptance 
criteria  contained  in  46  CFR  56.20-15 
did,  in  fact,  exceed  the  acceptance 
criteria  applied  to  previously  accepted 
resiliently  seated  valves,  but  that  the 
change  in  acceptance  criteria  was 
unintended.  Additionally,  the  Coast 
Guard  was  imable  to  identify  any 
casualty  data  which  justified  an  increase 
in  the  stringency  of  the  criteria  for 
acceptance  of  new  resihently  seated 
valves. 

As  a  result  of  this  review,  the  Coast 
Guard  will,  as  an  interim  policy  until  a 
regulatory  project  can  be  pubhshed  to 
revise  46  CFR  56.20-15,  consider  ijew 
resihently  seated  valves  for  acceptance 
as  Category  A  that  demonstrate  a  level 
of  safety  equivalent  to  previously 
accepted  resihently  seated  valves  that 
have  shown  satisfactory  service  for  at 
least  5  years.  This  may  be  done  by 
demonstrating  that  the  valves  provide 
for  performance  or  dimensional 
equivalence  to  previously  accepted 
resihently  seated  valve  designs. 
Precedent  for  acceptance  of  equivalents 
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exists  in  other  sections  of  Title  46,  such 
as  46  CFR  30.15-1.  The  comparisons  for 
performance  or  dimensional 
equivalence  must  be  certified  by  a 
recognized  independent  testing  facility, 
a  classification  society  recognized  imder 
the  Alternate  Compliance  Program,  or  a 
Ucensed  professional  engineer  (P.E.) 
acceptable  under  the  provisions  of 
Navigation  and  Vessel  hispection 
Circular  (NVIC)  10-92.  This  written 
certification  should  be  submitted  with 
other  supporting  documentation  when 
applying  for  approval  by  the  Coast 
Guard. 

Comparison  tests  of  performance 
should  demonstrate  that  the  effective 
closure  (internal  leakage  with  the 
resilient  seat  removed)  of  a  new 
resiliently  seated  valve  is  equivalent 
with  that  of  a  previously  accepted 
resiliently  seated  valve.  New  resiliently 
seated  valves  being  submitted  for 
acceptance  by  the  Coast  Guard  based  on 
performance  equivalency  must  have  a 
flow  coefficient  (Cv),  when  in  the  closed 
condition  with  the  resilient  material 
removed,  that  is  within  acceptable 
tolerances,  as  indicated  in  Instrument 
Society  of  America  standard  ISA- 
S75.02-1996.  of  the  Cv  of  a  previously 
accepted  resiliently  seated  valve.  New 
resiliently  seated  valves  being  submitted 
to  the  Coast  Guard  for  acceptance  based 
on  dimensional  equivalency  must 
demonstrate  that  the  dimensions  of  the 
pressure-containing  components  (valve 
body,  disk,  and  stem,  etc.)  are  within 
acceptable  tolerances,  based  on  a 
recognized  industry  standard,  such  as 
American  Petroleum  Institute  (API)  609 
(1997),  Manufacturers  Standardization 
Society  (MSS)  SP-67  (1990),  or 
American  National  Standards  Institute 
(ANSI)  B16.10  (1992),  of  the  dimensions 
of  the  previously  accepted  resiliently 
seated  valve.  Regardless  of  which 
method  is  demonstrated,  the  materials 
of  the  pressure-containing  components 
for  all  new  resiliently  seated  valves 
shall  comply  with  the  requirements  of 
46  CFR  56.60. 

Notwithstanding  this  interim  policy, 
valve  manufacturers  continue  to  have 
the  option  of  demonstrating  compliance 
with  the  existing  regulations  in  46  CFR 
56.20-15.  Those  seeking  acceptance  of 
new  resiliently  seated  valves  under  the 
provisions  of  this  policy  notice  or, 
alternatively,  those  choosing  to  continue 
to  t^se  the  existing  46  CFR  56.20-15, 
should  submit  supporting 
documentation  for  approval  to  the  Coast 
Guard  Marine  Safety  Center,  400  7th 
Street,  SW.,  Washington,  DC  20590- 
0001. 

Additionally,  the  Coast  Guard  solicits 
the  pubhc's  comments  on  how  it  should 
proceed  with  the  revision  or 


amendment  of  the  existing  regulatory 
requirements  for  resiliently  seated 
valves  as  contained  in  46  CFR  56.20-15. 
The  Cost  Guard  has  identified  five 
potential  options  on  how  to  proceed  as 
follows:  incorporation  by  reference  of  an 
industry  standard  (develop  a  suitable 
industry  standard  working  in 
conjunction  with  a  voluntary  standards 
development  organization,  e.g.,  the 
American  Society  for  Testing  and 
Materials  F-25  Technical  Committee  on 
Shipbuilding);  evaluation  of  the  need  to 
have  any  standard  for  resiliently  seated 
valves;  revise  the  acceptance  criteria 
requirements  within  existing  46  CFR 
56.20-15  to  reflect  acceptance  criteria 
applied  to  previously  accepted 
resiliently  seated  valves;  maintain  the 
acceptance  criteria  contained  in  existing 
46  CFR  56.20-15  and  set  an  effective 
date  upon  which  the  acceptance  of 
previously  accepted  resiliently  seated 
valves  would  terminate;  or  maintain  the 
acceptance  criteria  as  currently  exists  in 
46  CFR  56.20-15.  The  preferred  option 
for  the  Coast  Guard,  at  this  juncture,  is 
to  pursue  development  of  an  industry 
standard  which  can  be  considered  for 
incorporation  by  reference  into  46  CFR 
56.20-15.  Therefore,  the  Coast  Guard 
encourages  submission  of  written  data, 
views,  or  arguments  regarding  the  five 
options  addresses  above  or  any  other 
alternative  option.  Also,  the  Coat  Guard 
is  soliciting  comments  which  address. 
The  service  history  of  previously 
accepted  resiliently  seated  valves; 
compliance  of  previously  accepted 
resiliently  seated  valve  designs  with  the 
current  leakage  rate  criteria  found  in  46 
CFR  56.20-15{c)(l):  the  need  for  a 
leakage  rate  criteria  with  the  seat 
removed  as  an  option  in  lieu  of  fire 
tests;  compliance  of  designs  with  an 
acceptable  fire  test  (e.g.,  American 
Petroleum  Institute  (API)  standard  607); 
and  the  need  for  the  current  three 
categories  of  resiliently  seated  valves, 
(Category  A,  Category  B,  and  positive 
shut-off).  The  Cost  Guard  will  carefully 
consider  all  comments  received  and 
may  initiate  a  regulatory  project  to 
adopt  one  of  these  or  another 
alternative. 

Dated  February  26,  1998. 

Joseph  }.  Angeh. 

Acting  Assistant  Commandant  for  Marine 
Safiety  and  Environmental  Protection 

[FR  Doc.  98-5447  Filed  3-3-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1S11, 1515,  and  1552 
[FRL-6968-4]       | 

Acquisition  Regulation:  Administrative 
Amendments 


agency:  Environmental  Protection 

Agency. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the  EPA 
Acquisition  Regulation  (EPAAR)  (48 
CFR  Chapter  15]  to  include  a 
requirement  that  any  report  prepared 
imder  an  Agency  contract  identify  the 
contract  vmder  which  it  was  prepared 
and  the  name  of  the  contractor  who 
prepared  the  report,  and  to  make  an 
administrative  diange  in  the  approval 
levels  for  Source  Selection. 
DATES:  This  interim  rule  is  effective  on 
March  4, 1998.  Comments  should  be 
submitted  not  later  than  May  4, 1998. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  contact  listed  below 
at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Office  of  Acquisition  Management 
(3802R),  401  M  Street,  SW,  Washington. 
D.C.  20460.  Comments  and  data  may 
also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to: 
Senzel.Louise@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  6.1  format  or  ASCII  file 
format.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  rule  may  be  filed  on-line  at  many 
Federal  Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel,  U.S.  EPA,  Office  of 
Acquisition  Management,  (3802R),  401 
M  Street,  SW,  Washington,  D.C.  20460, 
Telephone:  (202)  564-4367. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  includes  a 
requirement  that  any  report  prepared 
under  an  Agency  contract  identify  the 
contract  under  which  it  was  prepared 
and  the  name  of  the  contractor  who 
prepared  the  report  as  required  by 
section  411  of  Public  Law  105-65, 
October  27, 1997,  and  makes  an 
administrative  change  in  the  approval 
levels  for  Source  Selection. 

Section  411  of  Public  Law  105-65 
(EPA's  appropriation  act)  states  except 
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as  otherwise  provided  by  the  law,  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  obligated  or  expended 
by  any  executive  agency,  as  referred  to 
in  the  Office  of  Federal  Prociu^ment 
PoUcy  Act  (41  U.S.C.  401  et.  seq),  for  a 
contract  for  services  unless  such 
executive  agency:  (1)  Has  awarded  and 
entered  into  such  contract  in  full 
compliance  vdth  such  Act  and  the 
regulations  promulgated  thereunder; 
and  (2)  requires  any  report  prepared 
pursuant  to  such  contract,  including 
plans,  evaluations,  studies,  analyses  and 
manuals,  and  any  report  prepared  by  the 
agency  which  is  substantially  derived 
from  or  substantially  includes  any 
report  pursuant  to  such  contract,  to 
contain  information  concerning:  (A)  The 
contract  pursuant  to  which  the  report 
was  prepared;  and  (B)  the  contractor 
who  prepared  the  report  to  such 
contract."  Because  immediate 
comphance  is  essential  for  EPA 
contracting  activities,  lu^nt  and 
compelling  dromistances  exist  that 
make  it  impracticable  for  EPA  to 
promulgate  this  rule  using  notice  and 
comment  procedures.  Therefore, 
pursuant  to  41  U.S.C.  418b(d),  EPA  is 
promulgating  these  revisions  on  a 
temporary  basis  and  is  providing  for  a 
public  comment  period  of  60  days  from 
the  date  on  which  this  notice  is 
pubhshed.  After  considering  the 
comments  received,  EPA  may  issue  a 
final  rule.  The  revisions  will  be  in  effect 
during  the  interim  period  while  EPA 
receives,  reviews  and  responds  to  any 
comments. 

B.  ExecutiTp  Order  12866 

The  interim  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget  (0MB). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  interim  rule  does 
not  contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.) 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  interim 
rule  does  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  to  contractors  under  the 


rule  impose  no  reporting,  record- 
keeping, or  any  compliance  costs. 

E.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA), 

Public  Law  104-4,  establishes 
requirements  for  Federal  agencies  to 
assess  their  regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector.  This  interim  rule  does 
not  contain  a  Federal  mandate  that  may 
resuh  in  expenditures  of  $100  miHion  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  one  year.  Any  private 
sector  costs  for  this  action  relate  to 
paperwork  requirements  and  associated 
expenditures  that  are  far  below  the  level 
established  for  UMRA  appUcabihty. 
Thus,  the  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  - 

F.  Sulmiission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  affect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Compt-roUer  General  of  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Raster.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C.  301;  Sec. 
205(c),  63  Stat.  390,  as  amended.  40  U.S.C 
486(c). 

List  of  Subjects  in  48  CFR  Parts  1511, 
1515,  and  1552 

Government  procurement. 
Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

PARTS  1511, 1515  AND  1552— 
[AMENDED] 

1.  The  authority  citation  for  Parts 
1511, 1515,  and  1552  continues  to  read 
as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390.  as 
amended,  40  U.S.C.  486(c). 

2. 1511.011-70,  is  revised  to  read  as 
follows: 


1511.011-70    Reports  of  work. 

Contracting  officers  shall  insert  one  of 
the  contract  clauses  at  1552.211-70 
when  the  contract  requires  the  delivery 
of  reports,  including  plans,  evaluations, 
studies,  analyses  and  manuals. 
Alternate  I  should  be  used  to  specify 
reports  in  contract  schedule,  whereas 
the  basic  clause  should  be  used  when 
reports  are  specified  in  a  contract 
attachment. 

3.  1515.612  is  amended  by  revising 
paragraph  (a)(1)  introductory  text  to 
read  as  follows: 

1515.612    Formal  source  Miectton. 

(a)'  •  • 

(1)  Acquisitions  having  a  potential 
value  exceeding  $25,000,000. 
•        *        •        ♦        » 

4.  Section  1552.211-70  is  amended  by 
revising  the  first  paragraph,  the  heading 
of  the  clause,  the  first  paragraph  of  the 
clause,  the  heading  of  Alternate  I  and 
the  first  paragraph  of  Alternate  I  to  read 
as  follows. 

1552.211-70    Reports  of  Work. 

As  prescribed  in  1511.011-70,  insert 
one  of  the  contract  clauses  in  this 
subsection  when  the  contract  requires 
the  delivery  of  reports,  including  plans, 
evaluations,  studies,  analyses  and 
manuals.  The  basic  clause  should  be 
used  when  reports  are  specified  in  a 
contract  attachment.  Alternate  I  is  to  be 
used  to  specify  reports  in  the  contract 
schedule. 

REPORTS  OF  WORK  (February  98) 

The  Contractor  shall  prepare  and  deliver 
reports,  including  plans,  evaluations,  studies, 
analyses  and  manuals  in  accordance  with 

Attachment Each 

report  shall  cite  the  contract  number,  identify 
the  U.S.  Environmental  Protection  Agency  as 
the  sponsoring  agency,  and  identify  the  name 
of  the  contractor  prejjaring  the  rejxirt. 

*  *         •         •         • 

ALTERNATE  I  (February  98) 

The  Contractor  shall  prepare  and  deliver 
the  below  listed  reports,  including  plans, 
evaluations,  studies,  analyses  and  manuals  to 
the  designated  addressees.  Each  report  shall 
cite  the  contract  number,  identify  the  U.S. 
Environmental  Protection  Agency  as  the 
spwnsoring  agency,  and  identify  the  name  of 
the  contractor  preparing  the  report. 

*  *         *         •         • 

Dated:  February  11, 1998. 
Ronald  L.  Kovach, 

Acting  Director,  Office  of  Acquisition 

Management. 

(FR  Doc.  98-4818  Filed  3-3-98;  8:45  am] 
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DEPART1IENT  OF  THE  INTERIOR 

Flah  and  WlMlta  Service 

S0CFRPart21 
RMIOIS^EII 

Moratory  Bird  Permlta;  EstabllatinMnt 
of  a  Depradation  Order  for  the  Doubie- 
Ciaatad  Comwrant 

AOCMCY;  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


r:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service)  estabUshes 
a  depredation  order  for  the  double- 
crested  cormorant  [Phalacrocorax 
auritus).  In  those  States  in  which 
double-crested  cormorants  have  been 
shown  to  be  seriously  injurious  to 
commercial  fireshwater  aquaculture,  and 
when  found  committing  or  about  to 
OMnmit  depredations  upon  aquaculture 
stocks,  persons  engaged  in  the 
production  of  commercial  fireshwater 
aquacultiue  stocks  may,  without  a 
Federal  permit,  take  or  cause  to  be  taken 
such  double-crested  cormorants  as 
might  be  necessary  to  protect 
aquaculture  stocks. 
DATES:  This  rule  is  effective  March  4. 
1998. 


v.  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  U.S.  Fish  and  Wildlife,  Room 
634,  ArUngton  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 
FOn  FURTHER  INFORMATION  CONTACT:  Paul 

R.  Schmidt,  Chief,  MEMO.  U.S.  Fish 
and  WildUfe  Service.  (703)  35a-17l4. 
SUPPLBlBfTARY  INFORMATION: 

Background 

Double-crested  cormorant 
[Phalacrocorax  auritus)  populations  are 
at  an  all-time  high  in  the  modem  era, 
and  commercial  aquaculturists 
(especially  catfish  farmers)  in  many 
parts  of  the  country  are  experiencing 
economic  losses  due  to  cormorant 
depredation.  Three  avenues  currently 
are  available  to  aquaculturists  for 
dealing  with  cormorant  depredation 
problems:  (1)  birds  can  be  harassed 
(with  shotgun  blasts,  fire  crackers, 
propane  cannons,  or  other  scare 
devices)  without  a  Federal  permit;  (2) 
ponds  can  be  fitted  with  physical 
barriers  (or  exclusionary  devices)  such 
as  wire  or  mesh  netting  that  prevent 
birds  from  landing;  and  (3)  private 
aquaculturists  and  State-operated  fish 
hatcheries  can  apply  to  the  Service  for 
a  permit  to  kill  cormorants. 

The  Service  is  the  Federal  agency 
with  the  primary  responsibility  for 


managing  migratory  birds.  The  Service's 
authority  is  based  on  the  Migratory  Bird 
Treaty  Act  (MBTA)  (16  U.S.C.  703-711), 
which  implements  conventions  with 
Great  Britain  (for  Canada),  the  United 
Mexican  States  (Mexico),  Japan,  and  the 
Soviet  Union  (Russia).  The  double- 
crested  cormorant  is  afforded  Federal 
protection  by  the  1972  amendment  to 
the  Convention  for  the  Protection  of 
Migratory  Birds  and  Game  Animals, 
February  7, 1936,  United  States — 
Mexico,  as  amended,  50  Stat.  1311,  T.S. 
No.  912,  as  well  as  the  Convention 
Between  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
Republics  [Russia]  Concerning  the 
Conservation  of  Migratory  Birds  and 
Their  Environment.  November  26, 1976, 
92  Stat.  3110,  T.I.A.S.  9073  (16  U.S.C. 
703,  712).  The  take  of  double-crested 
cormorants  is  strictly  prohibited  except 
as  may  be  permitted  under  regulations 
implementing  the  MBTA.  In  addition  to 
Federal  statutes,  the  double-crested 
cormorant  may  also  be  protected  by 
State  regulations. 

Regulations  governing  the  issuance  of 
permits  for  migratory  birds  are 
authorized  by  the  MBTA  and 
subsequent  regulations  (50  CFR  Parts  13 
and  21).  Regulations  in  Subpart  D  of 
Part  21  deal  specifically  with  the  control 
of  depredating  birds.  Section  21.41 
outlines  procedures  for  issuing  permits. 
Sections  21.43  through  21.46  deal  with 
special  depredation  orders  for  specific 
species  of  migratory  birds  to  address 
particular  problems  in  specific 
geographical  areas,  establishing  a 
precedent  for  species  and  geographic 
treatments  in  the  permitting  process. 
Service  policies  for  issuing  depredation 
permits  for  equaculture  were  described 
by  Trapp  et  al.  (1995). 

Federal  responsibility  for  the 
management  of  depredating  wildlife, 
including  migratory  birds,  lies  with  the 
Wildlife  Services  (WS)  formerly  Animal 
Damage  Control  program  of  the  U.S. 
Department  of  Agriculture's  Animal  and 
Plant  Health  Inspection  Service.  The 
primary  authority  for  WS  activities  is 
the  Animal  Damage  Control  Act  of  1931. 
as  amended.  (7  U.S.C.  426-426c). 
Animal  damage  control  activities  are 
conducted  at  the  request  of,  and  in 
cooperation  with,  other  Federal,  State, 
and  local  agencies;  private 
organizations;  and  individuals. 
Management  responsibilities  of  WS  in 
the  cormorant-aquaculture  conflict  were 
reviewed  by  Acord  (1995). 

Commercial  Aquaculture  Industry 

Aquacultiu'e,  the  cultivation  of  finfish 
and  invertebrates  in  captivity,  has 
grown  exponentially  in  the  past  several 
decades  (Price  and  Nickum  1995).  The 


five  principal  aquaculture  fish  species 
in  the  United  States  are  catfish,  trout, 
salmon,  tilapia,  and  hybrid  striped  bass. 
There  are  also  two  categories  of  non- 
food fish:  baitfish  and  ornamental  fish 
(U.S.  Department  of  Agriculture,  1995). 
While  each  of  these  industries  has  its 
own  unique  set  of  bird  depredation 
problems,  they  all  share  a  basic  concern 
for  developing  and  implementing  the 
best  methods  for  protecting  fish  stocks 
bom  predation. 

The  market  for  chaimel  catfish 
[Ictalurus  punctatus)  is  the  largest 
segment  of  the  aquaculture  industry, 
and  the  one  which  is  pertiaps  most 
susceptible  to  predation  by  cormorants. 
The  catfish  accounts  for  about  one-half 
of  the  value  of  aquaculture  in  the  United 
States. 

The  number  of  catfish  farms  in  the 
United  States  increased  44  percent 
between  1982  and  1990  (from  1,494  to 
2.155).  Most  of  this  increase  occurred 
between  1982  and  1987.  Growth  was 
fairly  steady  throughout  the  1980s,  with 
production  leveling  off  in  the  past  few 
years.  Production  was  estimated  at 
224,875  metric  tons  (247,933  short  tons, 
or  496  million  pounds,  or  225  milUon 
kilograms)  worth  $353  million  in  1993 
and  is  expected  to  expand  5-7  percent 
annually  due  to  increasing  sales  prices. 

Mississippi  is  the  center  of  catfish 
production,  producing  75-80  percent  of 
the  United  States  output.  Alabama, 
Arkansas,  and  Louisiana  are  also  major 
producers.  California,  Florida,  IlUnois. 
Kentucky,  Missotui,  North  Carolina, 
Oklahoma,  South  CaroUna,  Texas,  and 
Virginia  also  produce  catfish  and  all 
have,  or  will  have,  problems  with  fish- 
eating  birds.  In  the  four  principal 
catfish-producing  States,  the  number  of 
.  farms  increased  67  percent  between 
1982  and  1992  (fitim  794  to  1,193); 
increases  in  individual  States  were  24 
percent  in  Alabama  (327-405),  40 
percent  in  Mississippi  (316-442),  67 
percent  in  Arkansas  (115-191),  and  330 
percent  in  Louisiana  (36-155). 

The  more  than  64,300  hectares 
(158,840  acres)  of  catfish  ponds  in  the 
United  States  in  1995  represented  a  2.3- 
fold  increase  from  about  28,300  hectares 
(69.900  acres)  in  production  in  the 
1970s.  The  four  principal  catfish- 
producing  States  accounted  for  93 
percent  of  the  total  area,  with 
Mississippi  alone  accounting  for  about 
60  percent.  Catfish  ponds  range  in  size 
from  4-14  hectares  (10-35  acres)  each, 
with  a  mean  size  of  5  hectares  (12 
acres).  Farms  with  100  hectares  (247 
acres)  in  production  are  not  uncommon, 
and  many  are  more  than  400  hectares 
(990  acres).  In  the  Delta  region  of 
Mississippi,  catfish  farms  average  about 
100  hectares  (247  acres)  of  ponds,  with 
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a  typical  rectangular  pond  size  of  8 
hectares  (20  acres);  ponds  are  shallow, 
ranging  from  1-2  meters  (3.3-6.6  feet) 
deep.  The  large  size  of  the  ponds  makes 
them  highly  visible  to  fish-eating  birds 
from  the  air,  and  the  high  stocking 
levels  (from  5,000  to  more  than  150,000 
fish/hectare  [or  2,000  to  more  than 
60,700  fish/acre),  Glahn  and  Stickley 
1995)  make  them  especially  attractive  to 
cormorants.  The  catfish  industry's 
practice  of  using  large  ponds  developed 
in  the  early  1970s  when  cormorant 
numbers  were  low. 

The  physical  dimensions  of  the  ponds 
are  the  secret  to  the  catfish  farmers' 
success  (as  well  as  the  source  of  today's 
predation  problem).  The  most  efficient 
production  ponds  are  circular,  but  they 
can  not  be  harvested  as  easily.  So,  the 
ponds  are  generally  rectangular  and  can 
be  as  wide  as  80-95  meters  (262-312 
feet).  At  harvest  time,  crews  drag  100 
meter  (325  foot)  wide  seine  nets  strung 
between  tractors  on  both  sides  of  the 
rectangular  ponds  along  the  length  of 
each  pond.  Undersize  fish  slip  through 
the  mesh  and  are  harvested  the  next 
year.  Because  catfish  farmers  stock  more 
than  one  year  class  of  fish  in  a  pond,  it 
is  not  possible  to  drain  the  ponds  and 
to  reconfigure  them  to  a  size  and  shape 
that  can  be  covered  easily  with  bird- 
excluding  nets.  Also,  the  levees  between 
the  ponds  are  not  wide  enough  to  install 
extensive  net  structures  and  yet  leave 
room  for  tractors  to  maneuver.  Thus, 
several  economic  factors  (e.g.,  low  profit 
margin,  the  cost  to  modify  the  ponds, 
and  a  heavy  investment  in  current 
harvest  technologies)  combine  to 
preclude  major  (±anges  in  pond  shape 
and  size  at  the  present  time. 

Population  Status  of  the  Double-crested 
Cormorant 

The  size  of  the  North  American 
breeding  population  of  the  double- 
crested  cormorant  was  recently 
estimated  at  about  360,000  pairs  (Hatch 
1995).  Using  values  derived  from  the 
published  literatiue  of  1-4  nonbreeding 
birds  for  each  breeding  pair  yields  an 
estimated  total  population  of  about  1-2 
million  birds  (Hatch  1995). 

The  double-crested  cormorant  breeds 
widely  throughout  much  of  coastal  and 
interior  North  America.  As  of  1992,  it 
had  been  found  breeding  in  40  of  the  50 
United  States,  all  10  Canadian 
provinces,  and  in  Mexico,  Cuba,  and  the 
Bahamas  (Hatch  1995).  However,  it  is 
not  imiformly  distributed  across  this 
broad  area.  Sixty-one  percent  of  the 
breeding  birds  belong  to  the  Interior 
population,  while  another  26  percent 
belong  to  the  Atlantic  population.  Two 
major  areas  of  concentration  are 
apparent  in  the  vast  range  of  the  Interior 


population:  (1)  the  prairie  lakes  of 
Alberta,  Manitoba,  and  Saskatchewan 
(which  accoimt  for  69  percent  of  the 
hiterior  population);  and  (2)  the  U.S. 
and  Canadian  Great  Lakes  (accounting 
for  another  12  percent). 

Seven  political  units  account  for  70 
percent  of  the  North  American  "breeding 
birds,  with  Manitoba  alone  accounting 
for  36  percent.  Thirty  (52  percent)  of  the 
58  political  imits  listed  by  Hatch  (1995) 
each  harbor  fewer  than  100  breeding 
pairs.  In  the  catfish-producing  States 
identified  by  Price  and  Nickum  (1995), 
only  Florida  and  California  have 
sizeable  breeding  populations. 

In  the  south-cent™  United  States 
(Arkansas,  Louisiana,  Mississippi,  and 
west  Tennessee),  the  double-crested 
cormorant  has  been  known  since  pre- 
colonial  times  and  has  been  recorded  as 
an  occasional  breeder  throughout  the 
swampy  forests  of  the  region  since  at 
least  the  early  1800s  (Jackson  and 
Jackson  1995).  Jackson  and  Jackson 
predicted  that  (in  the  absence  of  major 
limiting  factors)  the  cormorant  will  once 
again  become  a  regular  mmnber  of  the 
mid-South  breeding  avifauna,  with  birds 
disi>ersed  more  widely  because  of 
reservoir  construction  and  with 
concentrations  expected  in  the  vicinity 
of  aquaculture  facilities. 

The  double-crested  cormorant  has 
always  been  widely  distributed  as  a 
breeding  species.  The  only  suspected 
instance  of  range  expansion  in  the  20th 
centuiy  is  in  the  United  States  and 
Canadian  Great  Lakes,  which  apparently 
were  colonized  by  birds  expanding 
eastward  from  the  Canadian  prairies 
beginning  with  Lake  Superior  about 
1913  and  ending  with  lakes  Erie  and 
Ontario  in  the  late  1930s  (Weseloh  et  al. 
1995).  It  is  possible,  however,  that  these 
events  represented  recolonization  of 
former  (but  previously  undocumented) 
breeding  localities  from  which  the 
species  was  extirpated  before  1912.  For 
example,  although  Barrows  (1912:  67) 
knew  of  no  breeding  records  for 
Michigan,  he  noted  that  it  was 
"generally  distributed  over  the  State 
during  the  migrations"  (with  specimens 
from  almost  every  county)  and 
speculated  that  "probably  there  are  few 
sheets  of  water  any  size  within  our 
limits  which  are  not  visited  by  this  bird 
at  least  occasionally." 

The  core  of  the  wintering  range  (i.e., 
the  regions  of  greatest  density)  did  not 
change  appreciably  between  1959-1972 
and  1959-1988  (Root  1988: 11,  Sauer  et 
al.  1996b).  Cormorant  wintering 
populations  are  concentrated  in  coastal 
States  and  Provinces,  frtim  North 
Carolina  to  Texas  in  the  east  and  from 
California  to  British  Colmnbia  in  the 
west.  In  the  midsouth,  there  also  are 


appreciable  concentrations  inland  from 
the  coast  (e.g.,  east  Texas,  eastern 
Oklahoma,  southeastern  Arkansas,  west- 
central  Mississippi,  and  northeastern 
Alabama).  Of  the  9  catfish-produdng 
States  for  which  Christmas  Bird  Count 
data  are  available,  6  have  indices  of 
relative  abundance  that  exceed  the 
national  mean;  the  median  abundance 
in  these  6  States  (including  the  major 
catfish-producers  of  Alabama, 
Louisiana,  and  Mississippi)  was  2.0 
times  the  national  mean  (range:  1.4-9.6). 

The  scattered  occurrence  oT  early 
winter  stragglers  throughout  much  of 
the  interior  of  the  continent  as  far  north 
as  Minnesota  and  southern 
Saskatchewan  (Sauer  et  al.  1996b)  is 
probably  a  natural  phenomenon  of 
longstanding  (i.e.,  it  probably  does  not 
represent  a  northward  expansion  of  the 
wintering  range).  As  evidence  of  this, 
we  find  that  11  percent  of  227  winter 
recoveries  (Decembei^Febniary  1923- 
1988)  of  birds  banded  in  Saskatchewan. 
Lake  Huron,  and  eastern  Lake  Ontario 
were  from  latitudes  north  of  the  major 
catfish-producing  States  of  Alabama, 
Arkansas.  Louisiana,  and  Mississippi 
(Dolbeer  1991).  Forty  percent  of  these 
227  winter  recoveries  are  from  1"  blocks 
of  latitude  and  longitude  that  intersect 
the  Gulf  Coast  and  another  22  percent 
are  from  degree  blocks  that  intersect  the 
main  stem  of  the  Mississippi  River. 
Analysis  of  5.589  band  recovery  records 
for  the  period  1923-1988  (Dolbeer  1991) 
revealed  that  southward  movement  from 
areas  north  of  latitude  42"  N  occurs 
primarily  in  October  and  November. 
Cormorants  of  all  ages  are  at  their 
greatest  median  distance  from  northern 
nesting  areas — about  1.900  kilometers 
(1,200  miles}— from  December  through 
March. 

Cormorants  nesting  in  Canada  and  the 
northern  United  States  from  Alberta  to 
the  Gulf  of  St.  Lawrence  migrate  in 
winter  primarily  to  the  southern  United 
States  between  Texas  and  Florida.  There 
is  considerable  mixing  and  overlap  in 
winter  of  nesting  populations  from 
widely  divergent  areas.  From  38  to  70 
percent  of  the  birds  from  Saskatchewan 
through  the  Great  Lakes  region  winter  in 
the  lower  Mississippi  Valley  (States  of 
Arkansas,  Louisiana,  and  Mississippi)  as 
do  10  percent  of  the  birds  from  such 
disparate  areas  as  Alberta  and  the  New 
England  coast  (Dolbeer  1991).  In  other 
words,  the  major  catfish-producing 
States  of  the  lower  Mississippi  may  be 
envisioned  as  lying  at  the  apex  of  an 
inverted  triangle,  with  cormorants  from 
a  3,000  kilometer  (1,860  mile)  expanse 
of  breeding  range  being  funneled  into 
the  region  in  the  winter  by  topographic 
featiu'es  and  the  flow  of  the  major  rivers. 
In  commenting  on  this  funneling  effect. 
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Jackson  and  Jackson  (1995)  noted  that 
"It  is  a  most  unfortunate  coincidence 
that  the  very  heart  of  the  catfish-farming 
industry  is  located  in  the  Mississippi 
Delta  at  the  confluence  of  the  Arkansas 
and  Mississippi  rivers." 

Our  knowledge  of  double-crested 
cormorant  population  trends  before 
1959  is  based  on  fragmented  and  largely 
anecdotal  accounts  h-om  scattered 
portions  of  the  range.  Syntheses  of 
much  of  this  information  (Hatch  1995, 
Weseloh  et  al.  1995,  and  Jackson  and 
Jackson  1995)  reveal  the  following 
general  patterns:  (1)  by  1900,  cormorant 
numbers  had  been  reduced,  and  their 
range  possibly  restricted,  by  human 
persecution  and  the  extensive  drainage 
and  degradation  of  natural  wetlands;  (2) 
the  widespread  construction  of 
reservoirs  and  impoundments 
(beginning  in  the  1920s),  in  concert  with 
sport  fish  stocking  programs  and  the 
creation  of  refuges  and  other 
conservation  lands  (beginning  in  the 
1930s),  had  beneficial  effects  on 
cormorant  numbers;  (3)  the  widespread 
use  of  DDT  and  other  pesticides 
(begiiming  in  the  1940s)  had  devastating 
effects  on  cormorant  reproductive 
success,  with  the  result  that  populations 
reached  their  lowest  point  in  the  mid- 
1970s;  (4)  the  ban  on  DDT  in  1972  and 
the  general  decrease  in  levels  of 
environmental  contamination,  in 
concert  with  development  of  the  catfish 
industry  in  the  mid-1970s,  created  a 
favorable  environment  for  the  growth  of 
cormorant  populations. 

Quantitative  information  on  double- 
crested  cormorant  population  trends  is 
available  from  three  sources:  (1) 
Breeding  Bird  Survey  data  (1966-1994), 
(2)  Christmas  Bird  Count  data  (1959- 
1988).  and  (3)  published  accounts  of 
censuses  of  breeding  colonies.  Trend 
information  from  these  sources  is 
discussed  in  the  following  paragraphs: 

(1)  Between  1966  and  1994.  the 
continental  breeding  population 
increased  at  an  estimated  rate  of  6.1 
percent/year  (Sauer  et  al.  1996a).  The 
very  high  rate  of  growth  in  the  early 
years  (13.0  percent/ year),  and  to  a  lesser 
extent  for  the  entire  period,  is  partly  an 
artifact  of  the  extremely  small 
population  in  the  early  years  of  the 
survey  period  (late  1960s  and  early 
1970s).  Compared  to  the  earlier  (1966- 
1979)  time  period,  the  growth  of  the 
continental  and  Canadian  populations 
appears  to  have  slowed  appreciably  in 
the  later  (1980-1994)  period;  however, 
the  U.S.  population  has  continued  to 
show  a  significant  rate  of  increase  in  the 
1980s  and  1990s,  apparently  due 
primarily  to  the  continued  rapid  growth 
of  populations  in  the  mountains  and 
plains  States.  The  only  significant 


declines  noted  were  in  the  West  Coast 
region  (1966-1994)  and  in  North  Dakota 
(1980-1994).  although  the  West  Coast 
trend  appears  to  be  contradicted  by 
rather  dramatic  site-specific  increases  in 
British  Columbia.  Washington,  and 
CaHfomia  (Carter  et  al.  1995).  Most  of 
the  recent  increase  in  numbers  has 
occurred  within  the  known  historical 
breeding  range  (Hatch  1995). 

(2)  Between  1959  and  1988,  the 
continental  wintering  population 
increased  at  an  average  rate  of  7.3 
percent/year  (Sauer  et  al.  1996b); 
significant  increases  were  registered  for 
1 7  of  the  20  States  or  Provinces  for 
which  data  were  available.  Trends  are 
available  for  9  of  the  primary  catfish- 
producing  States;  6  of  these  States 
(Alabama,  Louisiana,  Mississippi, 
Oklahoma,  Texas,  and  Virginia)  have 
trends  (median  16  percent,  range  12-19 
percent)  that  are  well  above  the 
continental  average.  Most  of  the 
localities  in  the  mid-South  for  which 
information  is  available  show  dramatic 
population  increases  between  the  mid- 
1970s  and  the  early  1990s,  with  the 
trends  paralleling  a  similar  magnitude 
of  growth  in  the  area  of  catfish  ponds  in 
the  region  during  the  same  period 
(Jackson  and  Jackson  1995). 

(3)  Rather  dramatic  increases  in 
breeding  pairs  are  documented  at 
colonies  in  the  Great  Lakes  (Weseloh  et 
al.  1995).  the  St.  Lawrence  River  and 
associated  waters  (Chapdelaine  and 
B°dard  1995).  New  England  (Krohn  et 
al.  1995),  the  West  Coast  (Carter  et  al. 
1995),  and  elsewhere  (Weseloh  et  al. 
1995).  The  trends  documented  by  these 
studies  generally  parallel  those  from  the 
Breeding  Bird  Survey  and  the  Christmas 
Bird  Count.   | 

Foraging  Behavior  of  the  Double- 
crested  Cormorant  at  Aquaculture 
Facilities 

Daily  Movements  and  Activity  Budgets 

In  the  Mississippi  Delta,  cormorants 
fly  an  average  of  16  kilometers  (25 
miles)  from  their  night  roosts  to  feeding 
sites.  Each  bird  spends  about  18  percent 
of  daylight  hours  feeding;  88  percent  of 
their  foraging  is  done  at  catfish  ponds 
and  12  percent  near  roost  sites.  The 
average  cormorant  forages  for  60 
minutes  each  day,  but  spends  just  20 
minutes  underwater  in  actual  pursuit  of 
fish  (King  et  al.  1995). 

Feeding  Rates 

Feeding  rates  may  be  dependent  on 
the  size  and  abundance  of  the  available 
fish  and  the  metabolic  demands  of  the 
birds,  and  can  be  quite  variable. 
Actively  feeding  cormorants  in 
commercial  catfish  ponds  capture  an 


average  of  about  5  fish/cormorant/hour 
(Stickley  1991,  Stickley  et  al.  1992),  but 
can  vary  from  0-28  (Schramm  et  al. 
(1984).  Partly  because  of  this  variability, 
the  rate  of  5  fish/cormorant/hour 
reported  by  Stickley  et  al.  (1992)  is 
highly  skewed;  the  median  was  only  2 
fish/cormorant/hour,  and  the  mean  was 
equaled  or  exceeded  at  only  3  (21 
percent)  of  the  14  ponds  studied. 
Stickley  et  al.  (1992)  did  not  find  a 
significant  relationship  between  the 
mean  number  of  cormorants  present  and 
the  nimiber  of  catfish  consumed,  but 
ponds  with  40  or  more  cormorants 
generally  had  a  feeding  rate  of  1  or 
fewer  fish/cormcrant/hour.  Similarly, 
cormorant  feeding  rates  were  not  related 
to  the  density  of  fingerling  catfish, 
density  of  all  catfish  (all  size  classes 
combined),  or  mean  length  of  fish. 

Diet  Composition 

Cormorants  eat  a  wide  variety  of  prey 
items,  and  there  is  thus  a  great  deal  of 
variation  in  prey  composition,  both 
geographically  and  seasonally.  Nearly 
all  of  the  published  information  on  diet 
composition  at  aquaculture  facilities  has 
been  gathered  in  the  vicinity  of  catfish 
farms  in  the  southeastern  United  States 
(Bivings  1989,  Conniff  1991,  Glahn  and 
Stickley  1992.  Glahn  et  al.  1995.  and 
Glahn  and  Brugger  1995).  These  studies 
show  that,  among  birds  actively  feeding 
on  catfish  ponds,  the  average  proportion 
of  catfish  in  the  winter  diet  (by  number) 
is  most  commonly  in  the  range  of  50- 
55  percent.  The  proportion  varies 
seasonally  from  less  than  30  percent  in 
October  and  November  to  more  than  80 
percent  in  February,  March,  and  April. 

Prey  Size  | 

Although  cormorants  are  capable  of 
taking  catfish  up  to  42  centimeters  (16 
inches)  in  length  (Campo  et  al.  1993), 
studies  repeatedly  have  showm  that  the 
vast  majority  of  catfish  caught  by 
cormorants  at  commercial  facilities  are 
in  the  range  of  7~20  centimeters  (3-8 
inches),  with  most  averaging  about  10- 
15  centimeters  (4-6  inches)  (Schramm 
et  al.  1984,  Stickley  1991,  Stickley  et  al. 
1992).  This  range  of  prey  sizes  is 
remarkably  close  to  that  of  prey  taken  by 
cormorants  in  natural  freshwater 
habitats.  In  five  such  studies  (Durham 
1955,  Hirsch  1986,  Haws  1987,  Hobson 
et  al.  1989.  Campo  et  al.  1993),  prey  size 
ranged  from  6-21  centimeters  (2-8 
inches),  with  a  median  value  of  about  12 
centimeters  (5  inches). 

Prey  Preferences 

Lacking  a  precise  knowledge  of  the 
species  composition  and  size 
distribution  of  the  prey  population,  it  is 
impossible  to  make  definitive 


JMI 


Federal  Register/Vol.  63,  No.  42 /Wednesday,  March  4,  1998/RuIes  and  Regulations 


10553 


statements  about  prey  preferences. 
However  a  few  tendencies  are  apparent. 
For  example,  the  10-15  centimeter  (4- 
6  inch)  fingerling  catfish  preferred  by 
cormorants  in  one  study  represented 
about  64  percent  of  the  catfish  (by 
number)  in  the  ponds  (from  Stickley  et 
al.  1992),  suggesting  that  the  birds  were 
merely  preying  on  the  most  readily 
available  fish.  In  this  same  study,  1  of 
the  14  ponds  contained  gizzard  shad  in 
addition  to  catfish.  Nineteen  shad  were 
consumed  for  every  catfish  eaten,  even 
though  the  pond  contained  about  5,100 
fingerling  catfish/hectare  (2,100/acre). 
The  apparent  preference  for  gizzard 
shad  in  this  instance  may  be  related  to 
their  being  more  easily  caught,  handled, 
and  swallowed  by  cormorants  (the  mean 
handling  time  for  catfish  was  6-7  times 
greater  than  that  of  gizzard  shad). 

Daily  Food  Consumption  Rates 

Estimates  of  daily  food  consumption 
rates  of  cormorsmts  at  or  in  the  vicinity 
of  aquaculture  faciHties  in  the 
southeastern  United  States  vary  widely, 
from  208-504  grams  (7-17  ounces,  or 
0.4-1.1  pounds)  (Schramm  et  al.  1984, 
Schramm  et  al.  1987,  Bivings  et  al.  1989, 
Conniff  1991,  Brugger  1993,  Glahn  and 
Brugger  1995).  The  most  widely 
accepted  figure  is  about  320  grams  (11 
ounces,  or  0.7  pounds)  offish/day,  of 
which  about  one-half  (or  160  grams  (5.5 
ounces,  or  0.35  pounds])  would  be 
catfish  (Brugger  1993). 

Impacts  of  Double-Crested  Connorants 
on  Aquaculture 

With  the  exception  of  catfish, 
quantitative  accounts  of  the  impacts  of 
cormorants  on  freshwater  aquaculture 
stocks  generally  are  lacking.  The  fairly 
large  body  of  Uterature  that  has 
developed  in  the  past  12  years 
represents  an  attempt  to  assess  the 
impacts  of  cormorants  on  the 
commercial  catfish  industry.  Synopses 
of  the  pertinent  literature  are  given  in 
the  following  paragraphs. 

In  the  past,  cormorants  have  been 
reported  only  in&equently  at  fish 
hatcheries.  For  example,  questionnaire 
surveys  conducted  in  1977  (Scanlon  et 
al.  1979)  and  1984  (Parkhurst  et  al. 
1987)  indicate  that  cormorants  were 
considered  to  be  problems  at  only  4-5 
percent  of  these  facilities  nationwide.  Of 
the  more  than  90  other  (including  non- 
avian)  species  mentioned  as  predators, 
45-50  percent  were  hsted  more 
frequently  than  cormorants.  Piirported 
instances  of  cormorant  damage  to 
hatchery  fish  in  Texas  (Dukes  1987) 
include  the  loss  of  90  percent  of  the 
smallmouth  bass  (hdicropterus 
dolomieui)  2-year-old  brood  stock  at  the 
Jasper  facility. 


The  frequency  of  occurrence  of 
cormorants  at  a  given  catfish  pond  is  a 
function  of  many  interacting  factors, 
including:  (1)  size  of  the  regional 
cormorant  population;  (2)  tiie  nimiber, 
size,  and  distribution  of  catfish  ponds; 
(3)  the  size  distribution,  density,  health, 
and  species  composition  of  fish 
populations  in  the  catfish  pondS;  (4)  the 
number,  size,  and  distribution  of 
"natural"  wetlands  in  the  immediate 
environs;  and  (5)  the  size  distribution, 
density,  health,  and  species 
composition  of  "natural"  fish 
populations  in  the  surrounding 
landscape.  Cormorants  are  adept  at 
seeking  out  the  most  favorable  foraging 
sites.  As  a  result,  cormorants  rarely  are 
distributed  evenly  over  a  given  region, 
but  rather  tend  to  be  highly  clumped  or 
localized.  For  example,  in  27  weekly 
surveys  at  50  catfish  ponds  in 
Humphreys  Coimty,  Mississippi,  1987- 
1988,  cormorants  were  observed  at  only 
9  of  the  50  ponds  and  only  on  14 
occasions  (Hodges  1989).  Thus,  it  is  not 
uncommon  for  many  fish  farmers  in  a 
region  to  suffer  little  or  no  economic 
damage  from  cormorants,  while  a  few 
farmers  experience  exceptionally  high 
losses. 

Cormorants  clearly  respond  in  a 
positive  way  to  the  presence  of  shallow- 
water  ponds  stocked  with  high  densities 
of  easy-to-capture  prey  fish.  For 
example,  within  two  weeks  of  stocking 

2  ponds  in  Hendry  County,  Florida, 
with  5-20  centimeter  (2-8  inch) 
fingerling  catfish,  12  cormorants  were 
feeding  in  the  ponds  and  roosting  on 
nearby  poles.  A  nearby  2.5  hectare  (6 
acre),  2.5-meter  (8-foot)  deep  pond, 
stocked  with  75,000  3-8  centimeter  (1- 

3  inch)  fish  in  August  1980,  had 
attracted  13  cormorants  by  September. 
These  birds  continued  to  feed  at  the 
pond  throughout  the  fall  and  winter, 
and  in  spring  1981  they  nested  in  a 
nearby  cypress  dome.  By  November 
1981,  about  50  cormorants  were  feeding 
in  the  pond  (Schramm  et  al.  1984).  The 
positive  response  of  cormorants  to  the 
presence  of  shallow-water  ponds 
stocked  with  high  densities  of  easy-to- 
capture  prey  fish  (as  illustrated  above) 
is  clearly  a  major  factor  responsible  for 
their  impacts  in  a  variety  of  aquaculture 
situations  (e.g.,  baitfish  ponds  in 
Minnesota,  koi  ponds  in  Missouri  and 
elsewhere,  ornamental  fish  ponds  in 
Florida,  and  catfish  ponds  in  the 
southeastern  United  States  and 
elsewhere). 

Assuming  averages  of  5  fingerUng 
catfish  consumed/cormorant/hour  and 
30  cormorants/pond  (a  constant  number 
of  feeding  birds  present  throughout  an 
8-hour  day),  the  catfish  population  of  a 
typical  pond  in  the  Mississippi  Delta 


(51,000  fish/hectare  in  a  8-hectare  pond, 
which  is  equivalent  to  20,650  fish/acre 
in  a  20-acre  pond)  would  be  halved  in 
167  days  (Stickley  et  al.  1992).  However, 
if  actual  values  were  nearer  the  median 
values  of  2  fish/cormorant/hour  and  15 
birds/pond  (from  Stickley  et  al.  1992), 
the  number  of  days  required  for  the 
cormorants  to  reduce  the  population  by 
half  would  be  increased  to  850  days  (a 
5-fold  increase). 

Of  281  catfish  farmers  queried  on  the 
Mississippi  Delta  in  1988  (Stickley  and 
Andrews  1989),  87  percent  felt  that  they 
had  a  bird  problem.  Moderate  to  heavy 
cormorant  activity  (defined  as  at  least  25 
birds/day)  was  reported  by  57  percent  of 
Delta  farmers.  Losses  to  birds 
(harassment  costs  plus  value  of  fish  lost) 
were  estimated  at  $5.4  million  (3 
percerft  of  total  sales). 

Overall,  there  appears  to  be  little 
conflict  between  cormorants  and  the 
food-  or  game-fish  industry  in  Florida 
(Brugger  1992).  but  losses  of  food  fish, 
primarily  catfish,  can  be  locally  severe 
(Brugger  1995);  for  example,  cormorants 
were  responsible  for  the  loss  of  up  to  50 
percent  of  the  fingerling  catfish  in  open 
0.125  hectare  (0.31  acre)  ponds  dining 
1991  at  the  University  of  Florida. 

Although  fish  of  commercial  value 
made  up  only  a  small  percentage  of  the 
diet  of  cormorants  collected  in  the 
vicinity  of  aquaculture  facilities  in 
central  and  southeast  Arkansas  from 
mid-October  to  early  December,  the 
finding  of  a  few  fish  of  very  high  value 
(e.g.,  grass  carp  with  wholesale  value  of 
about  $4  and  koi  worth  $5-10  each) 
suggests  that  cormorant  depredations 
can  be  locally  or  seasonally  severe. 

On  the  Mississippi  Delta,  cormorants 
consumed  an  estimated  18-20  million 
catfish  during  the  winters  of  1989-1990 
and  1990-1991,  which  was  equivalent 
to  842-939  metric  tons  (928-1,035  short 
tons,  or  1.86-2.07  million  pounds,  or 
844-939  thousand  kilograms).  Based  on 
the  cost  of  replacing  these  fish,  annual 
losses  to  the  catfish  industry  were 
estimated  at  $1.8-2.0  million,  which 
corresponds  to  about  4  percent  of  the 
estimated  catfish  standing  crop  each 
year.  Although  losses  were  docimiented 
over  a  six-month  period,  the  majority 
(about  64-67  percent)  occurred  in 
February  and  March  (Glahn  and  BruBger 
1995). 

At  catfish  farms  in  Oklahoma  (with 
about  324  hectares  [800  acres]  of  surface 
water  in  production)  in  1993, 
cormorants  consumed  an  estimated 
7,196  kilograms  (15,900  pounds,  or  7.9 
short  tons)  of  catfish  valued  at  $14,000-    ' 
36,000  (depending  on  size  of  the  fish 
consumed),  or  about  3-7  percent  of 
Oklahoma  catfish  sales  (Simmonds  et  al. 
1995). 
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Connorant  Depredation  Permits 

Depredation  permits  to  take  double- 
crested  cormorants  at  commercial 
aquaculture  facilities  have  been  issued 
by  the  Fish  and  Wildlife  Service  since 
1986.  Composite  data  for  a  recent  two- 
year  period  (1993-1994)  show  that 
about  8,200  cormorants  were  taken  each 
year  by  2,261  permit  holders. 
Cormorants  represented  the  majority 
(about  57  percent)  of  the  total  number 
of  birds  killed  nationwide;  two-thirds  of 
the  cormorants  were  taken  in  the 
southeastern  region  of  the  United  States, 
with  substantial  numbers  also  taken  in 
the  southwest  and  the  upper  Midwest. 

Between  1989  and  1996,  the  number 
of  permits  issued  to  take  double-crested 
cormorants  in  the  southeastern  United 
States  more  than  quadrupled,  from  50  to 
215  (Coon  et  al.  1996).  The  reported  take 
of  4,000-8,000  birds  annually  has  had 
no  noticeable  effect  on  the  size  of  the 
regional  wintering  population. 

Mastrangelo  et  al.  (1995)  noted  that 
the  reported  take  never  exceeded  68 
percent  of  the  authorized  take  and 
attributed  this  to  the  frightening  effect 
that  lethal  control  has  on  bird  behavior. 
Hess  (1994)  described  a  recent  study  in 
which  catfish  farmers  at  three 
complexes  in  Mississippi  were 
authorized  (under  Fish  and  Wildlife 
Service  permits)  to  remove  as  many  as 
2,500  cormorants  in  a  19-week  period. 
Participants  were  supplied  with 
ammunition  and  encouraged  to  kill  as 
many  birds  as  allowed  by  the  permit. 
The  fact  that  only  290  birds  had  been 
killed  by  the  end  of  the  project  was 
attributed  to  a  learned  behavior  by  the 
birds  to  avoid  areas  where  they  might  be 
shot  (Hess  1994). 

Environmental  Consequences  of  This 
Rule 

Cormorant  Population 

The  depredation  order  is  expected  to 
result  in  a  moderate  increase  in  the 
number  of  double-crested  cormorants 
taken  at  aquaculture  facilities.  The 
impact  is  expected  to  be  localized  (e.g., 
possible  reductions  in  the  size  of 
wintering  populations  in  the  immediate 
vicinity  of  catfish  farms).  To  calculate 
the  potential  maximum  harvest,  we  can 
assume  that  42  cormorants  (the  average 
number  reported  taken  by  holders  of 
depredation  permits  in  the  southeastern 
United  States,  1989-1995;  from  Coon  et 
al.  1996)  will  be  shot  at  each  of  the 
about  2,200  catfish  farms  in  the  United 
States.  The  resultant  annual  take  of 
92,400  birds  will  represent  about  5-10 
percent  of  the  continental  population. 
This  level  of  take  will  be  more  than 
offset  by  the  recruitment  of  young  birds 
into  the  population;  a  reproductive 


success  of  1.7-3.2  young/nest  (Duffy 
1995)  will  equate  to  a  minimum 
recruitment,  at  current  population 
levels,  of  612,000  young  into  the 
population  each  year.  In  reality,  the 
action  is  expected  to  result  in  only  a 
modest  increase  in  the  number  of 
double-crested  cormorants  taken  at 
aquaculture  facilities. 

Socio-Economic 

The  rule  is  expected  to  reduce  the 
direct  economic  losses  caused  by 
cormorants  at  commercial  aquaculture 
facilities.  It  also  will  enhance  the 
effectiveness  of  current  nonlethal 
control  programs,  thus  reducing  overall 
damage  control  costs  to  producers.  The 
depredation  order  will  reduce 
paperwork  and  costs  associated  with 
administering  the  current  permit  system 
and  will  promote  quicker  and  more 
efficient  depredation  control  operations 
by  shifting  responsibility  to  the 
individual  aquaculturists.  The 
depredation  order  will  demonstrate 
cooperation  between  the  Federal  agency 
responsible  for  protecting  and 
enhancing  wildlife  (Service),  the 
Federal  agency  responsible  for  dealing 
with  wildlife  damage  issues  (WS),  and 
the  individual  producers  in  dealing 
with  a  problem  that  has  the  potential  to 
expand  far  beyond  the  wildlife 
management  arena. 

Other  Fish-Eating  Birds 

Although  the  action  does  not 
authorize  the  taking  of  other  fish-eating 
birds,  it  is  possible  that  a  few  birds 
could  be  taken  accidentally  on  occasion. 
The  two  species  that  are  most  likely  to 
be  confused  with  the  double-crested 
cormorant  are  the  neotropic  cormorant 
(Phalacrocorax  brasilianus)  and  the 
anhinga  [Anhinga  anhinga).  These 
species  have  foraging  habits  very  much 
like  those  of  the  double-crested 
cormorant  and  may  occur  on  or  in  the 
vicinity  of  catfish  ponds  in  the  Gulf 
Coast  States.  The  likelihood  of  other 
fish-eating  birds  being  mistaken  for 
double-crested  cormorants  and  shot 
accidentally  is  not  expected  to  increase 
above  that  which  presently  occurs  . 
However,  because  of  a  projected 
increase  in  the  number  of  producers 
conducting  lethal  control  operations  for 
cormorants,  it  is  possible  that  there  will 
be  a  slight  to  moderate  increase  in  the 
actual  number  of  other  fish-eating  birds 
(especially  nootropic  cormorants  and 
anhingas)  taken  accidentally.  Any 
negative  effects  on  these  species  would 
be  extremely  localized,  and  long-term 
impacts  on  populations  would  be 
unlikely. 
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Endangered  and  Threatened  Species 

Negligible  impacts  to  endangered  or 
threatened  species  are  expected  under 
the  action.  Few  endangered  or 
threatened  species  have  ever  been  taken 
by  aquaculturists  with  depredation 
permits.  The  likelihood  of  endangered 
or  threatened  species  being  taken  by 
accident  is  not  expected  to  increase. 

Summary  of  Public  Comments 

On  June  23, 1997,  the  Service 
published  a  proposed  rule  (62  FR 
33960)  to  establish  a  depredation  order 
for  the  double-crested  cormorant.  Three 
hundred  and  thirty  letters  or  postcards 
were  received  from  347  individuals, 
businesses,  organizations,  agencies,  and 
elected  officials  during  the  60-day 
pubhc  comment  period.  Some  parties 
submitted  multiple  letters,  other  letters 
were  signed  by  more  than  one  entity, 
and  letters  from  two  organizations  were 
supplemented  by  form  letters  or 
postcards  submitted  by  individual 
members. 

For  consistency  and  standardization 
in  analyzing  the  comments,  each  of  the 
following  examples  was  regarded  as  one 
distinct  set  of  comments:  (a)  1  letter 
from  an  aquaculture  facility  signed  by  2 
individuals,  (b)  5  identical  letters  from 
5  different  employees  of  an  aquaculture 
facility,  (c)  2  different  letters  (signed  by 
the  same  individual)  from  1  aquaculture 
facility,  (d)  3  different  letters  from  a 
private  citizen,  (e)  2  identical  letters 
from  an  aquaculture-related  business 
signed  by  2  different  individuals,  (f)  1 
letter  from  the  Louisiana  Catfish 
Farmers  Association  supplemented  by 
42  identical  letters  signed  by  individual 
members  of  LCFA,  (g)  1  letter  from  the 
Catfish  Farmers  of  Mississippi 
supplemented  by  112  postcards 
supporting  the  position  of  CFM  and 
signed  by  individual  members,  (h)  7 
identical  letters  from  an  aquaculture 
facility  signed  by  7  different 
individuals,  (i)  2  different  letters  from 
an  elected  State  official,  (j)  1  letter  from 
the  National  Audubon  Society  co-signed 
by  representatives  of  6  other 
envirorunental  organizations  (i.e., 
American  Bird  Conservancy,  Center  for 
Marine  Conservation,  Defenders  of 
Wildlife,  Enviroomental  Defense  Fund, 
Izaak  Walton  League  of  America,  and 
World  Wildlife  Fund),  and  (k)  1  letter 
signed  by  13  different  Congressmen. 

Thus,  the  330  letters  are  considered  to 
represent  161  distinct  sets  of  comments 
distributed  among  segments  of  the 
public  as  follows:  private  individuals 
(52),  aquaculture-related  businesses 
(50),  aquaculture  organizations  (21), 
environmental  organizations  (18),  State 
agencies  (13,  representing  10  States), 
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Federal  agencies  (5),  Federal  elected 
officials  (1),  State  elected  officials  (1). 
The  proposed  action  was  supported 
by  13  members  of  the  U.S.  House  of 
Representatives  (Representatives  from 
the  states  of  Alabama,  Arkansas, 
Louisiana,  and  Mississippi),  who 
emphasized  the  economic  importance  of 
the  aquacultm^  industry  in  their  States 
and  the  potentially  devastating  impacts 
of  cormorants  on  that  industry. 

The  action  was  supported  (or  at  least 
not  opposed)  by  State  agencies  in  9  of 
the  10  States  from  which  comments 
were  received:  Alabama,  Arkansas, 
Illinois,  Louisiana,  Mississippi,  North 
Carolina,  Oklahoma,  Texas,  and 
Vermont.  The  Missoiui  Department  of 
Conservation  questioned  why  the 
current  permit  procedure  was 
inadequate,  and  noted  that  if  the 
depredation  order  were  implemented  "it 
Mfill  be  important  to  monitor  control 
records  to  evaluate  changes  in  numbers, 
locations,  and  dates  that  cormorants  are 
taken." 

The  WS— a  program  of  the  U.S. 
Department  of  Agriculture's  Animal  and 
Plant  Health  Inspection  Service  and  the 
only  Federal  agency  that  submitted 
comments — supported  the  action,  with 
the  recommended  addition  of  several 
items  [e.g.,  include  roost  sites,  western 
States,  control  on  breeding  groimds, 
sport  fisheries,  mahculture  facilities, 
and  unintentional  or  "incidental"  take 
of  similar  species)  and  recommended 
deletion  of  the  certification  requirement. 

The  proposed  rule  received 
overwhelming  support  from 
aquacultiue-related  businesses  and 
organizations.  Many  of  the  comments 
received  from  this  group  expressed 
concern  that  the  scope  of  the 
depredation  order  was  not  broad  enough 
[e.g.,  expand  geographically,  include 
additional  species,  add  roost  control, 
implement  widespread  population 
control). 

Among  the  scientific  and 
environmental  organizations 
commenting  on  the  proposed  action,  it 
was  supported  by  the  Wildlife 
Management  Institute  and  the  Arkansas 
Wildlife  Federation.  The  action  was 
opposed  (or  at  least  not  supported)  by 
12  national  organizations  and  7  State  or 
local  organizations.  A  sample  of  the 
concerns  raised  by  these  opponents 
includes  the  following:  lack  of  good 
scientific  data  on  magnitude  of 
economic  impacts:  non-lethal 
techniques  have  not  been  adequately 
implemented;  will  remove  incentives 
for  using  non-lethal  control;  will  result 
in  imintentional  take  of  non-target  birds; 
adequate  methods  [e.g.,  non-lethal  and 
permits)  are  already  available;  effects  on 
cormorants  and  other  species  should  be 


monitored;  geographic  scope  is 
uimecessarily  broad;  minimize  effects 
on  non-target  species  (educational 
materials);  does  not  address  spatially- 
localized  nature  of  problem;  does  not 
address  seasonal  nature  of  problem;  and 
sets  a  dangerous  precedent  for  other 
bird  species. 

Written  comments  received  dming 
the  comment  period  are  discussed  in  the 
following  siunmary.  Comments  of  a 
similar  natiue  are  grouped  into  general 
issues.  These  issues  and  the  Service's 
response  to  each  are  discussed  below. 
Issue  1:  Niunerous  individuals  and  a 
few  organizations,  including  the  Bass 
Anglers  Sportsman  Society  (BASS), 
commented  that  the  depredation  order 
should  be  expanded  to  include 
situations  in  which  double-crested 
cormorants  commit  depredations  on 
sport  fish  populations  in  public  waters. 
Service  Hesponse:  Based  on  a  review 
of  the  best  available  science,  the  Service 
concludes  that  cormorants  generally 
have  only  minor  direct  impacts  on  sport 
fish  populations  (Trapp  et  al.  1997). 
Cormorants  are  just  one  of  mjrriad  biotic 
and  abiotic  factors,  including  water 
quahty,  aquatic  habitat,  natural 
predation,  and  angler  take,  that  can 
affect  sport  fish  populations.  However, 
the  Service  also  recognizes  that  there 
may  be  highly  localized  situations  in 
which  cormorants  can  potentially 
impact  sport  fish  populations.  These  are 
generally  situations  in  which  sport  fish 
are  concentrated  in  extremely  high 
densities,  often  by  human  activities 
(e.g.,  massive  releases  of  hatchery-reared 
fingerlings,  intensively  managed  put- 
and-take  fisheries,  and  temporary 
congregations  of  fish  at  nearshore 
spawning  sites).  The  Service  currently 
does  not  issue  cormoreint  depredation 
permits  to  benefit  sport  fish  populations 
in  public  waters,  but  is  exploring 
potential  options  that  could  be  used  to 
deal  on  a  case-by-case  basis  with 
localized  cormorant  predation  when  it 
has  been  proven  to  be  a  significant 
problem.  Two  possible  options  include: 
(1)  Modification  of  release  practices  for 
hatchery-reared  fish  to  reduce  their 
vulnerability  to  cormorant  predation, 
and  (2)  harassment  of  depredating  birds. 

Issue  2:  WildHfe  Services,  as  well  as 
a  majority  of  aquaculturists,  requested 
that  the  depredation  order  be  expanded 
to  allow  lethal  take  in  conjunction  with 
roost  dispersal  activities. 

Service  Response:  Studies  conducted 
in  the  Mississippi  Delta  by  WS  over  the 
past  6-7  years  indicate  that  coordinated 
roost  harassment/dispersal  (without 
lethal  take)  is  a  promising  technique  for 
diverting  roosting  cormorants  away 
from  the  immediate  vicinity  of 
aquaculture  facilities.  Typically,  the 


effort  has  involved  coordinated  teams  of 
fish  farmers  harassing  birds  as  they 
rettun  to  night  roosts  by  shooting 
cracker  shells,  screamers  (whistlers), 
and  other  nonlethal  noise-making 
devices.  The  major  objective  of 
coordinated  roost  harassment  is  to  move 
birds  from  the  interior  Delta  (j.e.,  the 
location  of  major  catfiish  aquacultme 
facilities)  to  sites  along  the  Mississippi 
River. 

During  the  winter  of  199&-1997,  WS 
monitored  the  movements  of  50 
cormorants  outfitted  with  radio 
transmitters  and  examined  the  eSacts  of 
a  Delta-wide  roost  harassment  effort 
(Tobin  and  King  1997).  Harassment 
substantially  reduced  the  fidelity  of 
cormorants  to  roost  sites  [e.g.,  11 
percent  of  birds  returned  to  the  roost 
within  48  hours  versuis  81  percent  at 
control  roosts).  Compared  to  birds  from 
control  roosts,  birds  from  roosts  that 
were  harassed  tended  to  move  long 
distances  between  successive  night 
roosts  (i.e.,  0  and  26  km,  respectively) 
and  travelled  further  to  feed  [i.e.,  22  and 
31  km,  respectively).  Ninety-six  percent 
of  the  birds  that  roosted  in  the  interior 
Delta  foraged  there  the  next  day 
compared  to  only  7  percent  of  birds  that 
roosted  along  the  Mississippi  River,  and 
catfish  comprised  80  percent  of  the  diet 
of  birds  from  Delta  roosts  versus  20 
percent  of  the  diet  of  birds  from  river 
roosts.  The  evidence  clearly  shows  that 
the  roost  harassment  efforts  conducted 
by  WS  in  conjimction  with  commercial 
fish  fanners  has  been  successful  in 
dispersing  roosting  cormorants  away 
from  the  inunediate  vicinity  of 
aquaculture  facilities  on  the  interior 
Delta,  and  is  an  effective  nonlethal 
means  for  reducing  cormorant  damage 
at  catfish  farms. 

Wildlife.  Services  contends  that  the 
ability  to  shoot  double-crested 
cormorants  at  their  night  roosts  in 
conjunction  with  harassment  would 
make  it  much  easier  to  disperse  them 
from  such  areas,  and  would  probably 
increase  the  effectiveness  of  the 
technique  [e.g.,  increased  dispersal 
distance,  longer  jjeriod  of  roost 
abandonment).  However,  the  Service  is  * 
not  aware  of  any  dociunented  evidence 
that  the  addition  of  lethal  take  would 
significantly  increase  the  efficacy  of 
roost  harassment. 

Roost  dispersal/harassment  efforts 
such  as  those  conducted  on  the 
Mississippi  Delta  can  continue  unabated 
under  auspices  of  WS.  The  Service  will 
consider  applications  for  depredation 
permits  for  lethal  take  of  double-crested 
cormorants  at  roosts  on  a  case-by-case 
basis.  The  Service  will  also  consider  a 
request  for  a  depredation  permit  to  take 
cormorants  at  roost  sites  in  conjunction 
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with  a  research  study  designed  to 
determine  if  lethal  take  significantly 
increases  the  effectiveness  of  roost 
harassment. 

Issue  3:  Conflicting  comments  were 
received  on  the  geographical  focus  of 
the  depredation  order.  Aquaculturists 
requested  that  the  geographical  extent  of 
the  order  be  expanded,  citing  actual  or 
potential  problems  in  States  (e.g., 
western  U.S.)  not  covered  by  the 
proposed  rule.  Enviroiunentalists  noted 
a  lack  of  documented  evidence  of 
problems  in  some  of  the  geographical 
areas  [e.g.,  northcentral  and 
northeastern  U.S.)  included  in  the 
proposed  rule. 

Service  Response:  In  the  proposed 
rule,  the  Service  proposed  that  the 
action  be  applicable  to  32  States  in  the 
eastern  U.S.  Based  on  the  public 
comments  received,  the  Service  re- 
evaluated the  need  for  a  depredation 
order  based  on  docimiented  evidence  of 
the  magnitude  of  the  problems  that 
double-crested  cormorants  posed  to 
commercial  aquaculture  in  individual 
States. 

The  Service  concludes  that  double- 
crested  cormorants  pose  significant 
problems  to  the  commercial  aquaculture 
industry  in  the  following  12  States  in 
the  southcentral  and  southeastern  U.S.: 
Alabama,  Arkansas,  Florida,  Georgia, 
Kentucky,  Louisiana,  Mississippi,  North 
Carolina,  Oklahoma.  South  Carolina, 
Tennessee,  and  Texas.  This  finding  is 
based  on  the  following  lines  of 
evidence:  (1)  Existing  commercial 
catfish  industry  is  sizeable,  with 
predicted  continued  growth;  (2)  sizeable 
populations  of  migrant  or  wintering 
double-crested  cormorants,  with 
predicted  continued  growth;  (3) 
documented  evidence  of  economic 
losses  due  to  cormorant  predation  on 
catfish  (Stickley  and  Andrews  1989, 
Brugger  1995,  Glahn  and  Bnigger  1995, 
Simmonds  et  al.  1995);  (4)  history  of 
issuing  aquaculture  depredation  permits 
to  take  substantial  numbers  of  double- 
crested  cormorants  (Coon  et  al.  1996); 
(5)  predicted  increase  in  conflicts 
between  catfish  industry  and 
cormorants  due  to  projected  expansion 
of  industry  and  growth  of  cormorant 
population;  and  (6)  potential  conflicts 
between  cormorants  and  other 
aquaculture  industries,  including 
baitfish,  ornamental  fish,  and  tilapia 
(Bivings  et  al.  1989). 

The  Service  also  finds  that  double- 
crested  cormorants  pose  significant 
problems  to  the  commercial  aquaculture 
industry  in  the  State  of  Minnesota. 
Within  the  northcentral  region  of  the 
U.S.  (encompassing  eight  States), 
Minnesota  accounts  for  67  percent  of  all 
aquaculture  depredation  permits  issued. 


93  percent  of  all  cormorants  reported 
taken,  and  82  percent  of  all  economic 
losses  claimed.  A  total  of  $388,750  in 
losses  due  to  double-crested  cormorant 
predation  was  claimed  by  Minnesota 
aquacuhurists  in  1997.  Most  of  the 
aquaculture  conflicts  with  cormorants 
in  Minnesota  involve  the  baitfish 
industry,  although  a  variety  of  other 
stocks  are  also  involved  (U.S.  Fish  and 
WildUfe  Service,  unpubl.  data). 

Individual  aquaculture  depredation 
permits  will  still  be  available  on  a  case- 
by-case  basis  for  dealing  with  damages 
caused  by  cormorants  at  commercial 
aquaculture  facilities  in  States  not 
covered  by  the  depredation  order.  The 
Service  will  also  consider  adding 
additional  States  to  the  depredation 
order  upon  receipt  of  evidence  that 
double-crested  cormorants  are 
responsible  for  significant  economic 
losses  at  aquaculture  facilities. 

Issue  4:  Wildlife  Services  thought  that 
it  was  excessive  and  burdensome  to 
require  aquaculturists  to  contact  one  of 
its  State  offices  to  obtain  certification  of 
non-lethal  harassment  activities  prior  to 
implementing  lethal  control  activities 
under  the  depredation  order. 

Service  Response:  Prior  to 
implementing  the  lethal  control 
activities  authorized  by  this  rule,  an 
aquaculturist  must  obtain  a  statement 
from  WS  certifying  that  his  or  her 
facility  has  a  cormorant  depredation 
problem  and  that  lethal  take  of 
cormorants  is  necessary  to  supplement 
existing  non-lethal  harassment  efforts. 
This  requirement  does  not  differ 
substantially  from  the  certification 
statement  that  the  Service  requires 
before  issuing  a  depredation  permit.  The 
Service  considers  this  a  reasonable  and 
prudent  measure  that  will  help  to 
ensure  that  (1)  the  privileges  and 
purposes  of  the  depredation  order  are 
not  abused;  and  (2)  non-lethal 
harassment  remains  an  essential  part  of 
integrated  cormorant  management 
activities  at  aouaculture  facilities. 

Issue  5:  Both  aquaculturists  and 
environmentalists  stressed  the  need  for 
an  accurate  system  for  documenting  the 
number  of  cormorants  taken  under  the 
depredation  order,  and  several 
environmental  organizations 
recommended  that  the  reporting 
requirements  be  strengthened. 

Service  Response:  The  rule  requires 
that  any  person  exercising  the  privileges 
of  the  depredation  order  must  keep  and 
maintain  a  monthly  log  recording  the 
date  and  number  of  all  birds  killed  each 
month  under  this  authorization,  that  the 
log  must  be  maintained  for  a  period  of 
three  years  (and  that  three  previous 
years  of  takings  must  be  maintained  at 
all  times  thereafter),  and  that  the  log  be 


made  available  to  Federal  and  State 
vnldlife  enforcement  officers  upon 
request.  Any  mandated  reporting 
requirement  would  be  difficult  to 
enforce,  and  the  submitted  information 
difficult  to  interpret  due  to  non- 
reporting  bias.  The  Service  intends  to 
supplement  the  monthly  log  of 
cormorants  shot  with  phone  or  mail 
surveys  of  a  stratified  random  sample  of 
aquaculturists.  This  survey  is 
anticipated  to  provide  more  reliable  and 
useful  information  on  levels  of  take  than 
reports  submitted  by  individual 
aquaculturists.  These  surveys  are  also 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  of  1995. 

Issue  6:  Aquaculturists  indicated  a 
desire  for  a  provision  to  allow  the 
uaintentional  (or  "incidental")  take  of 
similar  species,  while  environmentalists 
pointed  out  that  any  such  take  would  be 
a  potential  problem. 

Service  Response:  Control  actions 
taken  under  this  order  can  be  efi'ectively 
implemented  without  killing  other 
species  of  birds.  Therefore, 
authorization  to  take  is  limited  to 
double-crested  cormorants.  To  the 
extent  a  person  takes  a  bird  or  birds 
other  than  double-crested  cormorants,  it 
is  a  violation  of  the  MBTA.  In  that 
event,  the  Service  will  exercise  its 
discretion  in  determining  what 
enforcement  action,  if  any,  is 
appropriate. 

The  Service  will  attempt  to  minimize 
the  unintentional  take  of  non-target 
species  by  (1)  restricting  shooting  to 
daylight  hours;  and  (2)  working  with 
WS  and  nongovenunental  organizations 
to  develop  educational  identification 
materials. 

Issue  7:  Aquaculturists  interpreted  the 
proposed  rule  as  applying  only  to  the 
owners  of  aquaculture  facilities,  which 
would  make  on-site  implementation  of 
the  depredation  order  much  more 
restrictive  than  that  of  existing 
depredation  permits. 

Service  Response;  The  rule  was 
intended  to  be  applicable  to 
landowners,  operators,  and  tenants 
actually  engaged  in  the  production  of 
commercial  freshwater  aquaculture 
stocks  (plus  theit  employees  or  agents). 
The  wording  of  the  depredation  order 
has  been  changed  to  more  accurately 
reflect  this  fact. 

Issue  8:  Many  aquaculturists 
suggested  that  the  depredation  order  be 
expanded  to  include  other  species  of 
fish-eating  birds,  such  as  egrets  and 
herons,  that  cause  damage  at 
aquaculture  facilities. 

Service  Response:  Of  the 
approximately  46  species  of  fish-eating 
waterbirds  that  occur  in  freshwater 
habitats  of  the  contiguous  U.S.,  the 
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double-crested  cormorant  is  by  far  the 
greatest  economic  threat  to  commercial 
aquaculture  because  of  its  abundant  and 
increasing  population,  its  attraction  to 
certain  types  of  aquaculture  faciUties,  its 
habit  of  foraging  m  large  flocks,  and  its 
abiUty  to  consume  large  quantities  of 
fish  daily  (i.e.,  about  320  grams,  or  0.7 
pounds).  This  is  reflected  in  the 
distribution  of  aquacultiue  depredation 
permits  over  the  past  decade. 
Nationwide,  double-crested  cormorants 
have  accounted  for  about  57  percent  of 
the  individual  birds  of  all  species 
reported  taken  under  aquacultiu^ 
depredation  permits  annually;  this 
species  is  an  even  greater  problem  in  the 
southcentral  and  southeastern  U.S., 
where  it  has  represented  about  65 
percent  of  all  individuals  taken  at 
aquaculture  facilities. 

Other  species  frequently  cited  as 
causing  damage  at  aquacultiu*  facilities 
include  the  great  blue  heron  [Ardea 
herodias).  great  egret  (Casmerodias 
albus),  and  black-crowned  night-heron 
(Nycticorax  nycticorax).  Based  on  a 
review  of  the  available  information,  the 
Service  does  not  beUeve  that  inclusion 
of  these  or  any  other  species  of  fish- 
eating  birds  in  the  depredation  order  is 
warranted  at  this  time.  Individual 
depredation  permits  will  still  be 
available  on  a  case-by-case  basis  for 
dealing  with  damages  caused  by  other 
species  of  fish-eating  birds. 

Thus,  while  aquacultiuists  may  take 
imlimited  numbers  of  double-crested 
cormorants  under  the  depredation  order 
without  need  of  a  permit,  they  will  still 
be  required  to  obtain  a  depredation 
permit  to  take  any  other  species  that 
may  be  causing  economic  damages. 

Issue  9:  Aquaculturists  noted  that  a 
prohibition  against  removing  dead 
cormorants  bom  the  aquaculture  facility 
at  which  they  were  killed  would  present 
logistical  and  potential  health  problems. 

Service  Response:  The  Service 
reviewed  this  issue  and  found  no  valid 
reason  for  prohibiting  off-site  disposal 
of  carcasses.  The  depredation  order  has 
been  reworded  to  allow  both  on-site  and 
off-site  burial  or  incineration  of  dead 


cormorants. 

Issue  10:  Many  respondents  in  the 
aquaculture  commimity  felt  that  State 
agencies  should  have  more  authority  in 
the  management  of  aquaculture- 
cormorant  depredation  conflicts. 

Service  Response:  There  is  a  long 
tradition  of  Federal-State  cooperation  in 
the  management  of  migratory  bird 
populations.  Typically,  the  Service 
issues  broad  regulatory  guidelines  (such 
as  this  rule)  while  individual  States 
retain  the  authority  to  implement 
regulations  that  are  more,  but  not  less, 
strict  than  the  Federal  regulations.  In 


this  regard,  it  is  important  to  note  that 
the  depredation  order  does  not 
authorize  the  killing  of  cormorants 
contrary  to  the  laws  or  regulations  of 
any  State,  and  that  the  privileges  of  the 
depredation  order  may  not  be  exercised 
unless  the  person  possesses  any 
appropriate  State  permits  that  maybe 
required.  The  Service  is  committed  to 
working  closely  writh  State  (as  well  as 
other  Federal)  agencies  in  developing 
and  implementing  long-term  solutions 
to  the  aquaculture-cormorant  problem. 

Issue  11:  Widespread  population 
management  of  the  double-crested 
cormorant,  including  actions  on  the 
breeding  grounds,  was  advocated  by 
aquaculturists  and  WS  to  reduce  the 
size  of  the  North  American  population. 

Service  Response:  A  widespread, 
coordinated  effort  to  reduce  the 
cormorant  population  would  be 
extremely  labor-intensive  and 
expensive,  with  Uttle  likelihood  of  long- 
term  success.  Furthermore,  there  is  no 
guarantee  that  regional  reductions  in 
cormorant  populations  would  reduce 
impacts  at  individual  aquacultiire 
facihties.  The  purpose  of  the 
depredation  order  is  to  provide 
individual  aquaculturists  an 
opportimity  to  deal  with  site-specific 
cormorant  depredation  problems  in  a 
timfily  and  effective  fashion,  not  to 
achieve  a  broadscale  reduction  in  the 
continental  double-crested  cormorant 
population. 

issue  12:  Aquacuhurists  noted  that 
methods  of  lethal  take  other  than 
shooting  (such  as  netting  and  traps)  may 
be  effective  in  killing  cormorants,  and 
that  such  methods  should  be  authorized 
in  the  depredation  order. 

Service  Response:  To  the  Service's 
knowledge,  shooting  with  firearms  has 
been  the  only  method  employed  for  the 
lethal  take  of  cormorants  in  aquaculture 
settings.  In  the  event  that  other  effective 
and  safe  methods  of  taking  cormorants 
are  developed,  the  Service  will  consider 
adding  these  to  the  depredation  order. 

Issue  13:  Aquaculturists  requested 
authorization  to  use  decoys, 
vocalizations,  and  other  lures  to  bring 
cormorants  into  closer  gim  range. 

Service  Response:  Anything  that 
makes  it  easier  to  kill  depredating 
double-crested  cormorants  by  bringing 
them  into  closer  range  is  considered 
beneficial  to  the  purposes  of  the 
depredation  order.  Consequently, 
language  has  been  inserted  allowing  the 
use  of  such  devices. 

The  intent  of  this  provision  is  not  to 
lure  cormorants  onto  aquaculture 
facilities  from  the  surrounding 
landscape  (which  would  clearly  be 
counter-productive),  but  to  make  it 
easier  to  shoot  birds  that  are  already 


present  and  committing  or  about  to 
commit  depredations  on  fish  stocks. 

Issue  14:  Some  aquacultiuists 
suggested  that  the  depredation  order  be 
expanded  to  include  mariculture 
facilities  located  in  brackish  and 
saltwater  situations. 

Service  Response:  In  the  past  decade, 
the  Service  has  issued  a  very  limited 
number  of  cormorant  depredation 
permits  to  maricultiue  operations.  The 
problems  caused  by  cormorants  to 
maricultiire  facilities  are  not  well 
dociunented,  and  are  not  deemed  to  be 
of  sufficient  magnitude  to  warrant  their 
inclusion  in  the  depredation  order  at 
this  time.  Mariculture  operators 
experiencing  significant  problems  due 
to  cormorant  predation  can  still  apply 
for  individual  depredation  permits. 

Issue  15:  Efforts  should  be  made  to 
monitor  the  nvunbers  of  cormorants 
taken  imder  the  depredation  order,  as 
well  as  trends  in  cormorant  populations. 

Service  Response:  In  addition  to 
gathering  information  on  the  numbers  of 
cormorants  shot  (see  response  to  Issue 
5).  the  Service  intends  to  monitor 
potential  impacts  of  the  depredation 
order  on  regional  and  continental 
cormorant  populations  by  means  of:  (a) 
Breeding  Bird  Survey  and  Christmas 
Bird  Count  trend  data;  (b)  breeding 
colony  siu^'ey  data;  (c)  counts  of 
cormorants  on  waterfowl  breeding  pairs 
surveys;  and  (d)  analysis  of  band 
recovery  data. 

Issue  16:  The  National  Audubon 
Society  et  al.  and  other  environmental 
groups  argued  that  non-lethal  control 
techniques  were  effective  in  alleviating 
conflicts  between  cormorants  and 
commercial  aquaculture  and  should 
remain  a  high  priority,  while  also 
expressing  concern  that  the  depredation 
order  would  effectively  discourage 
aquaculturists  from  investing  in  non- 
lethal,  long-term  solutions  to 
depredation. 

Service  Response:  The  Service  has 
long  recognized  non-lethal  control  as 
the  preferred  alternative  for  dealing 
with  cormorant  damage  complaints 
(Trapp  et  al.  1995).  as  has  WS  (Accord 
1995).  Of  the  many  non-lethal 
(exclusionary  and  frightening)  devices 
tested  over  the  last  decade,  none  has 
proven  totally  effective  in  deterring 
cormorants  from  aquaculture  facilities. 
Typically,  birds  learn  to  avoid  or  ignore 
these  devices  in  a  relatively  short  period 
of  time  through  habituation.  Some  form 
of  behavioral  reinforcement  (such  as 
limited  lethal  take)  helps  to  reinforce 
and  prolong  the  effectiveness  of  non- 
lethal  deterrents.  In  reahty,  then,  the 
take  of  Umited  niunbers  of  birds  will 
always  have  to  be  considered  as  a  viable 
option  in  an  effective,  integrated 
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strategy  for  minimizing  the  deleterious 
effscts  of  cormorants  on  aquaculture. 

The  depredation  order  does  not 
riMohre  aquaculturists  from  the 
lenxMisibiUty  of  employing  non-lethal 
techniques  (see  response  to  Issue  4); 
rather,  it  simply  provides  them  with 
mother  tool  for  application  in  an 
integrated  management  approach 
designed  to  reduce  problems  caused  by 
cormorants  at  their  facilities. 

The  Service  believes  that  the 
aquaculture  industry  shares 
responsibiUty  for  alleviating  bird 
depredation  problems  and  that  the 
industry  should  aggressively  promote: 
(1)  The  design  of  new  facilities  (and  the 
retrofitting  of  old  ones  where 
economically  feasible)  that  exclude  or 
repel  cormorants;  and  (2)  the  use  of 
nonlethal  deterrents. 

The  Service  also  encourages  WS  to 
continue  an  aggressive  research  effort  to 
develop  effective  nonlethal  means  of 
alleviating  bird  depredation  problems  in 
aquaculture. 

Issue  1 7:  The  Ornithological  Council 
and  other  scientific  and  environmental 
groups  stated  their  opinion  that  there  is 
very  little  good  scientific  data  and  no 
consensus  on  the  extent  and  magnitude 
of  the  cormorant  predation  problem  at 
commercial  fish  ponds. 

Service  Response:  The  Service 
beUeves  that  an  objective  review  of  the 
available  scientific  information  (as 
presented  in  the  SUPPtBMENTARY 
MFORMATION  section)  provides  an 
acouBte  indication  of  the  actual  and 
potential  problems  caused  by 
cormorants  at  commercial  aquacultuire 
faciUties,  as  well  as  reliable  figures  on 
the  magnitude  of  economic  losses.  In 
reviewing  Foraging  Behavior  of  the 
Double-crested  Cormorant  at 
Aquacultiu«  Facilities,  the  Service 
synthesized  data  from  17  peer-reviewed 
scientific  papers  to  siunmarize  what  is 
currently  known  about  daily  movements 
and  activity  budgets,  feeding  rates,  diet 
composition,  prey  size,  prey 
preferences,  and  daily  food 
consumption  rates.  This  information 
provides  the  basic  background  for 
understanding  the  nature  of  potential 
interactions  between  cormorants  and 
acmaculture. 

in  assessing  Impacts  of  Double-crested 
Cormorants  on  Aquaculture,  the  Service 
provided  synopses  of  12  peer-reviewed 
scientific  papers  that  furnished 
information  of  a  quantitative  nature  on 
actual  or  potential  impacts.  For  the 
catfish  industry,  economic  losses  in  the 
Mississippi  Delta  have  been  calculated 
by  different  methods  as  about  3  percent 
of  total  sales  (Stickley  and  Andrews 
1989)  or  about  4  percent  of  the 
estimated  standing  crop  (Glahn  and 


Bnigger  1995),  and  in  Oklahoma  as 
about  3-7  percent  of  sales  (Simmonds  et 
al.  1995).  It  Is  important  to  recognize 
that  these  axe  average  values. 
Cormorants  rarely  are  distributed  evenly 
over  a  given  region,  but  rather  tend  to 
be  highly  clumped  or  localized.  Thus, 
economic  losses  also  tend  to  be 
clumped  or  locaUzed,  with  a  minority  of 
growers  suffering  a  majority  of  losses  in 
a  given  year.  Since  the  distribution  and 
severity  of  economic  losses  is 
unpremctaUe  from  year  to  year,  it  is 
prudent  to  provide  all  aquaculture 
producers  in  the  afi'ected  States  an 
opportimity  to  avail  themselves  of  the 
privileges  of  the  depredation  order. 

The  Service  finds  no  reason  to 
question  the  validity  or  conclusions  of 
the  scientific  studies  that  it  has 
reviewed,  but  acknowledges  that  others 
might  interpret  the  same  data 
differently.  Although  it  agrees  that 
better  scientific  information  is  always 
desirable,  the  Service  must  make 
management  decisions  using  the  best 
information  available  while  relying  on 
accepted  ecological  and  wildlife 
management  principles.  The  Service 
will  continue  to  review  new  scientific 
studies  documenting  the  impacts  of 
double-crested  cormorants  on 
commercial  aquaculture  stocks  as  they 
become  available. 

Issue  18:  The  proposed  action 
appeeu^d  to  be  an  application  for 
recreational  hunting  to  Animal  People, 
who  viewed  it  as  a  pretext  to  kill 
double-crested  cormorants  for  sport  and 
revenge,  not  because  they  are  genuinely 
a  threat  or  problem. 

Service  Response:  The  Service  is  not 
establishing  a  recreational  hunting 
program.  Depredation  orders  are  an 
established  method  for  dealing  with 
situations  in  which  migratory  birds  are 
causing  significant  damage  to  human 
interests.  Damages  to  freshwater 
commercial  aquaculture  stocks  due  to 
cormorant  predation  have  been  well 
documented  in  the  scientific  literature 
(see  response  to  Issue  17). 

A  decision  to  propose  establishment 
of  a  depredation  order  was  made  only 
after:  (1)  determining  that  there  was 
documented  scientific  evidence  that 
cormorants  were  indeed  a  source  of 
severe  economic  losses  at  aquaculture 
facilities;  and  (2)  evaluating  12  different 
potential  management  options  for 
reducing  the  problem  (U.S.  Fish  and 
Wildlife  Service  1997).  The  depredation 
order  was  determined  to  be  the  best 
alternative.  The  depredation  order 
authorizes  the  take  of  double-crested 
cormorants,  under  limited  conditions, 
for  the  express  purpose  of  reducing 
economic  impacts  to  aquaculture 
facilities.  This  rule  will  allow 


aquaculturists  to  shoot  cormorants  not 
for  fun,  but  because  they  are  causing 
damage  to  commercial  fish  stocks. 

Issue  19:  Many  environmental  groups 
believed  that  aquaculturists  should 
modify  their  ponds  to  incorporate  the 
use  of  physical  barriers  and  other 
exclusionary  devices  to  reduce  the 
impacts  of  double-crested  cormorants 
on  fish  stocks. 

Service  Response:  This  would  be  an 
ideal  situation  if  economically  feasible. 
But  the  reaUty  is  that  requiring 
aquacultiuists  to  retrofit  existing  ponds 
to  accommodate  physical  barriers  and 
other  exclusionary  devices 'would  create 
an  economic  hardship  for  small 
businesses  and  local  economies. 
Nevertheless,  the  Service  encourages  the 
aquaculture  industry  to  aggressively 
promote  the  design  of  new  facilities 
(and  the  retrofitting  of  old  ones  where 
economically  oost-effective)  that 
exclude  or  repel  cormorants. 

Issue  20:  Concern  was  expressed  by 
one  environm^ital  group  that  the 
depredation  order  would  allow  an 
aquaculturist  to  implement  lethal 
control  of  cormorants  regardless  of 
whether  or  not  they  are  a  persistent 
threat  and  without  having  to 
demonstrate  economic  impacts  due  to 
cormorant  predation. 

Service  Response:  The  proposed  rule 
and  the  Environmental  Assessment 
(U.S.  Fish  and  Wildlife  Service,  1997) 
established  that  double-crested 
cormorants  can  cause  severe  damage  at 
aquaculture  facilities  under  certain 
circiunstances,  and  that  lethal  take  (in 
conjunction  with  a  suite  of  non-lethal 
harassment  techniques)  was  an 
appropriate  depredation  control  action. 
The  depredation  order  merely  provides 
individual  aquaculturists  the 
opportunity  to  deal  with  site-specific 
cormorant  depredation  problems  in  a 
timely  and  effective  manner. 

Issue  21 :  The  National  Audubon 
Society  et  al.  and  others  stated  that  the 
proposed  action  does  not  acknowledge 
the  seasonal  nature  of  cormorant 
depredation  problems,  and  suggested 
that  authority  to  take  cormorants  should 
be  limited  to  those  months  when 
depredation  is  most  common. 

Service  Response:  The  intent  of  the 
depredation  order  is  to  give 
aquaculturists  the  flexibility  to  take 
double-crested  cormorants  whenever 
they  are  present  at  their  facilities  and 
committing  or  about  to  commit 
depredations  on  fish  stocks.  The  Service 
anticipates  that  the  take  of  depredating 
cormorants  at  aquaculture  facilities  will 
be  self- limiting  and  directly  related  to 
the  numbers  of  birds  present  (e.g., 
catfish  producers  in  the  southcentral 
and  southeastern  U.S.  will  take  birds 
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primarily  in  the  winter  months,  and 
baitfish  producers  in  Minnesota  will 
take  birds  primarily  in  the  siunmer 
months).  TTius,  while  the  Service 
acknowledges  the  seasonal  natiu«  of 
cormorant  depredation  problems,  it 
does  not  believe  that  seasonal 
restrictions  are  necessary. 

Zs*ue  22:  Th§  creation  of  a 
depredation  order  for  the  double-crested 
cormorant  establishes  a  dangeroiis 
precedent  for  other  bird  species  and  is 
contrary  to  the  piuposes  of  the 
Migratory  Bird  Treaty  Act. 

Service  Response:  The  MBTA 
provides  strong  measures  for  the 
protection  and  conservation  of 
migratory  birds,  while  at  the  same  time 
providing  opportunities  for  people  to 
use  the  migratory  bird  resource  for 
sport,  recreation,  and  scientific 
endeavors.  The  MBTA  also  provides 
considerable  flexibility  for  dealing  with 
situations  where  birds  may  come  into 
conflict  with  human  interests,  such  as 
the  aquaculture-cormorant  situation 
(Trapp  et  al.  1995). 

Depredation  orders  have  been  in  place 
for  various  species  of  migratory  birds 
since  at  least  1974.  Brief  descriptions  of 
each  of  the  existing  depredation  orders 
authorizing  take  of  designated  species 
vrithout  need  of  a  Federal  permit  follow: 

Blackbirds  {Agelaius  spp.,  Euphagus 
spp.,  Xanthocephalus  xanthocephalus), 
cowbirds  [Molothrus  spp.),  grackles 
IQuiscalus  spp.),  crows  (Corvus 
brachyrhynchus,  C.  caurinus,  C. 
ossifragus),  and  magpies  [Pica  spp.) 
"when  foimd  committing  or  about  to 
commit  depredations  upon  ornamental 
or  shade  trees,  agricultural  crops, 
livestock,  or  wildhfe,  or  when 
concentrated  in  such  numbers  and 
manner  as  to  constitute  a  health  hazard 
or  other  nuisance"  (50  CFR  21.43). 

Homed  larks  [Eremophila  alpestris); 
golden-crowned,  white-crowned,  and 
other  crowned  sparrows  [Zonotrichia 
spp);  and  house  finches  (Carpodacus 
mexicanus]  "when  seriously  injurious 
to  agricultive  or  other  interests"  in 
CaUfomia  (50  CFR  21.44). 

Purple  gallinules  [Porphymla 
martinica)  "when  foxmd  committing  or 
about  to  commit  serious  depredations  to 
growing  rice  crops"  in  Louisiana  (50 
CFR  21.45). 

Scrub  jays  (western  scrub-jays, 
Aphelocoma  califomica)  and  Steller's 
jays  (Cyanocitta  stelleri)  "when  foimd 
committing  or  about  to  commit  serious 
depredations  to  nut  crops"  in 
Washington  and  Oregon  (50  CFR  21.46). 

Issue  23:  Several  organizations  and 
individuals  questioned  why  the  current 
procedure  of  issuing  individual 
depredation  pennits  to  aquaculturists 


experiencing  problems  with  cormorants 
was  not  adequate. 

Seivice  Response:  Because  of  the 
administrative  procedxu^s  involved  in 
the  issuance  of  permits,  there  may  be  lag 
time  of  several  weeks  between  an 
aquaculturist's  request  for  a  permit  and 
his  or  her  receipt  of  a  permit  authorizing 
lethal  take;  in  the  interim,  cormorant 
depredations  can  result  in  significant 
economic  losses.  The  depredation  order 
will  allow  aquaculturists  to  employ 
lethal  take  as  soon  as  it  becomes 
apparent  that  cormorant  depredation  is 
a  problem. 

Issue  24:  The  Ornithological  Council 
expressed  concern  that  the  estimated 
take  of  92,000  double-crested 
cormorants  annually  was  "way  too 
high,"  as  it  could  represent  a 
tremendous  proportion  of  the  North 
American  population. 

Service  Response:  The  figure  of 
92,400  cormorants  published  in  the 
proposed  rule  was  a  calculation  of  the 
potential  maximum  har\'est,  and  was 
presented  as  a  worst-case  scenario.  The 
Service  estimates  that  adult  and  juvenile 
cormorants  will  be  taken  in  proportion 
to  their  occurrence  in  the  population, 
and  that  the  annual  take  will  never 
exceed  10  percent  of  the  total 
population.  Enactment  of  the 
depredation  order  is  expected  to  result 
in  only  a  modest  increasenn  the  nimiber 
of  depredating  cormorants  killed  at 
aquaculture  facilities  under  depredation 
permits  (e.g.,  about  10,900  birds 
currently  reported  killed  annually  in  the 
13  affected  States),  and  is  not  likely  to 
have  a  detrimental  impact  on  the 
population. 

Cormorants  are  difficult  to  kill  in 
large  numbers,  as  indicated  by  one 
study  (Hess  1994)  in  which  investigators 
were  able  to  kill  only  11.6  percent  of  the 
niunber  authorized  (2,500)  over  a  19- 
week  period.  From  1989-1995. 
aquaculturists  in  the  southeastern  U.S. 
reported  taking  only  about  65  percent  of 
the  cormorants  that  they  had  been 
authorized  to  take  (Coon  et  al.  1996). 
Impacts  of  the  depredation  order  on 
double-crested  cormorants  will  be 
monitored  by  reviewing  several 
independent  sets  of  data  (see  responses 
to  Issues  5  and  15). 

Issue  25:  The  Wisconsin  Society  for 
Ornithology  and  others  pointed  out  the 
value  of  bird  band  recovery  information. 

Service  Response:  Substantial 
numbers  of  double-crested  cormorants 
have  been  banded  on  their  breeding 
grounds.  Recoveries  of  banded  birds  at 
aquaculture  facilities  provides  valuable 
scientific  information  on  the  origin  of 
birds  causing  depredation  problems, 
and  are  potentially  useful  for 
documenting  effects  of  the  depredation 


order  on  cormorants.  Aquaculturists 
will  be  encouraged  to  submit  band 
recovery  information  to  the  Bird 
Banding  Laboratory  via  its  toll-free 
telephone  number. 

Issue  26:  The  Arkansas  Game  and 
Fish  Commission  and  several  other 
respondents  recommended  that  non- 
toxic shot  be  required  for  use  in  all 
control  efforts  using  shotguns. 

Service  Response:  The  Service  agrees, 
and  language  requiring  the  use  of 
nontoxic  shot  has  been  included  in  the 
depredation  order. 

The  detrimental  impacts  of  lead  shot 
on  waterfowl  and  non-target  species 
such  as  bald  eagles  [Haliaeetus 
leucocephalus),  as  well  as  secondary 
impacts  on  the  environment,  are  well- 
dociunented  (U.S.  Fish  and  WildUfe 
Service,  1986).  Based  on  this  evidence, 
the  Service  adopted  regulations  (50  CFR 
20.108)  in  1991  requiring  the  use  of 
nontoxic  shot  for  hunting  waterfowl, 
coots,  and  certain  other  species 
throughout  the  U.S.  Recent  studies  (e.g.. 
Locke  et  al.  1991,  DeStefano  et  al.  1992, 
EUiott  et  al.  1992,  Blus  1994,  Daury  et 
al.  1994,  and  Franson  and  Hereford 
1994)  further  document  lead  poisoning 
in  a  variety  of  migratory  bird  species 
due  to  the  ingestion  of  spent  lead  shot. 

Holders  of  aquacultiu^  depredation 
permits  in  Minnesota  have  been 
required  to  use  steel  shot  since  1989, 
while  permittees  in  the  southeastern 
U.S.  have  not  heretofore  been  required 
to  use  nontoxic  shot.  Beginning  in  1998, 
all  aquaculture  depredation  permits 
issued  by  the  Service  will  require  the 
use  of  nontoxic  shot.  As  producers  of 
commodity  products  marketed  for 
human  consumption,  aquaculturists 
have  a  vested  interest  in  maintaining 
high  environmental  quality  standards 
on  their  facilities. 

The  30-day  delay  between  publication 
of  this  final  rule  and  its  effective  date  is 
provided  by  the  Administrative 
Procedures  Act  (5  U.S.C.  553(d)).  March 
is  a  critical  time  for  the  fish  farmers  as 
the  cormorants  congregate  heavily  in  the 
areas  in  question  feeding  in  preparation 
for  the  Spring  migration  north.  Since 
this  a  peak  depredation  time  on  catfish, 
the  Service  is  providing  reUef  to  the 
farmers  by  allowing  a  streamlined 
process  of  dealing  with  cormorant 
depredation.  Further,  the  Service  has 
been  directed  to  move  on  this  issue  by 
report  language  fi-om  the  House  and 
Senate  dated  October  22, 1997, 
mandating  that  the  Service  effectively 
respond  to  this  issue  by  January  1, 1998. 
Therefore,  the  Service  believes  good 
cause  exists  to  waive  the  30-day 
effective  date. 
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National  Environmental  Policy  Act 

In  accordance  with  the  National 
En\'ironniental  Pohcy  Act  of  1969,  the 
Service  prepared  an  Environmental 
Assessment,  and  issued  a  Finding  of  No 
Significant  Impact.  Copies  of  these 
documents  are  available  from  the  Chief, 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  ms  634-ARLSQ. 
Arlington,  VA  22203. 

Endangered  Species  Act  Consideration 

A  consultation  was  conducted  to 
ensure  that  actions  conducted  in 
accordance  with  the  depredation  order 
will  not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  this  consultation 
are  included  in  a  biological  opinion, 
which  is  available  for  public  inspection 
at  the  address  indicated  under  the 
caption  ADDRESSES. 

Regulatory  Flexibility  Act,  Executive 
Order  (E.O.)  12866  and  Paperwork 
Reduction  Act 

Based  on  the  economic  impacts 
discussed  in  "Impact  of  Double-crested 
Cormorants  on  Aquaculture,"  the 
Service  determined  under  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  that  this  rule  would 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
and  governmental  jurisdictions.  This 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866. 

The  Service  examined  the  rule  under 
the  Paperwork  Reduction  Act  of  1995 
and  found  that  it  does  contain 
information  collection  requirements. 
0MB  has  issued  the  following 
emergency  information  collection 
number  1018-0087,  which  expires 
August  31, 1998.  Information  collection 
is  required  to  better  enable  the  Service 
to  assess  the  benefits  of  the  depredation 
order  on  aquacultiirists  and  to  assess 
impacts  to  the  double-crested  cormorant 
population.  Burden  hours  to 
aquaculturists  are  calculated  as  follows: 
An  average  of  41  birds  may  be  taken  by 
each  of  some  2,200  aquculturists  per 
season.  An  estimated  total  of  800  hours 
will  be  required  to  keep  and  maintain 
the  monthly  logs,  and  produce  the  logs 
for  inspection,  yielding  an  average  of  22 
minutes  per  aquacidturists  per  year. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies,  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act.  2  U.S.C.  1502  et  seq..  that  this  rule 


will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local  or 
State  government  or  private  entities. 

Civil  Justice  Reform — Executive  Order 
12988  I 

The  Department,  in  promulgating  this 
rule,  has  determined  that  these 
regulations  meet  the  applicable 
standards  found  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
John  L.  Trapp,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive,  ms 
634-ARLSQ,  Arlington,  Virginia  22203. 

Author  I 

The  primary  author  of  this  rule  is 
John  L.  Trapp,  Office  of  Migratory  Bird 
Management. 

Li»t  of  Subjects  in  50  CFR  Part  21 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

Regulation  Promulgation 

Accordingly,  the  Service  hereby 
amends  part  21,  Subpart  D,  of 
subchapter  B,  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  21— {AMENDED] 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-616,  92  Stat.  3112 
(16  U.S.C.  712(2)). 

2.  Section  21.47  is  added  to  Subpart 
D  to  read  as  follows: 

SUBPART  D-^ONTROL  OF 
DEPREDATING  BIRDS 


§  21 .47    Depredation  order  for  double- 
crested  cormorants  at  aquaculture  facilities. 

The  Service  examined  the  rule  under 
the  Paperwork  Reduction  Act  of  1995 
and  found  that  it  does  contain 
information  collection  requirements. 
0MB  has  issued  the  following 
emergency  information  collection 
number,  1018-0097,  which  expires  on 
August  31, 1998.  Information  collection 
is  required  to  better  enable  the  Service 
to  assess  the  benefits  of  the  depredation 
order  on  aquaculturists  and  to  assess 
impacts  to  the  double-crested  cormorant 
population.  Burden  hours  to 
aquaculturists  are  calculated  as  follows: 
an  average  of  41  birds  may  be  taken  by 
each  of  some  2,200  aquculturists  per 
season.  An  estimated  total  of  800  hours 


will  be  required  to  keep  and  maintain 
the  monthly  logs,  and  produce  the  logs 
for  inspection,  yielding  an  average  of  22 
minutes  per  aquaculturists  per  year. 
Landowners,  operators,  and  tenants 
actually  engaged  in  the  production  of 
commercial  freshwater  aquaculture 
stocks  (or  their  employees  or  agents)  in 
the  States  of  Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Minnesota,  Mississippi,  North  Carolina, 
Oklahoma,  South  Carolina,  Tennessee, 
and  Texas  may,  without  a  Federal 
permit,  take  double-crested  cormorants 
IPhalacrocorax  auritus)  when  found 
committing  or  about  to  commit 
depredations  to  aquaculture  stocks  on 
the  premises  used  for  the  production  of 
such  stocks:  Provided  that: 

(a)  Double-crested  cormorants  may  be 
taken  by  shooting  during  daylight  hours 
only,  and  only  when  necessary  to 
protect  freshwater  commercial 
aquaculture  and  State-operated  hatchery 
stocks  from  depredation;  none  of  the 
birds  so  taken  may  be  sold;  and  all  dead 
birds  must  be  buried  or  incinerated, 
except  that  any  specimens  needed  for 
scientific  purposes  as  determined  by  the 
Director  must  not  be  destroyed,  and 
information  on  birds  canying  metal  leg 
bands  may  be  submitted  to  the  Bird 
Banding  Laboratory  by  means  of  a  toll- 
free  telephone  nimiber  at  1-800-327- 
BAND  (or  2263). 

(b)  Double-crested  cormorants  may  be 
shot  at  freshwater  commercial 
aquaculture  facilities  or  State-operated 
hatcheries  only  in  conjunction  with  an 
established  non-lethal  harassment 
program  as  certified  by  officials  of  the 
Wildlife  Services*  program  of  the  U.S. 
Department  of  Agriculture's  Animal  and 
Plant  Health  Inspection  Service. 

(c)  Double-crested  cormorants  may  be 
taken  with  firearms  only  within  the 
boundaries  of  freshwater  commercial 
aquaculture  facilities  or  State-operated 
hatcheries,  and  persons  using  shotguns 
are  required  to  use  nontoxic  shot. 

(d)  Persons  operating  under  the 
provisions  of  this  section  may  use 
decoys,  taped  calls,  or  other  devices  to 
lure  birds  committing  or  about  to 
commit  depredations  within  eon  range. 

(e)  Any  person  exercising  the 
privileges  of  this  section  must  keep  and 
maintain  a  log  recording  the  date  and 
number  of  all  birds  killed  each  month 
imder  this  authorization,  that  the  log 
must  be  maintained  for  a  period  of  three 
years  (and  that  three  previous  years  of 
takings  must  be  maintained  at  all  times 
thereafter),  that  the  log  and  any  related 
records  be  made  available  to  Federal  or 
State  wildlife  enforcement  officers  upon 
request  during  normal  business  hours. 

(f)  Nothing  m  diis  section  authorizes 
the  kilhng  of  double-crested  cormorants 
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contrary  to  the  laws  or  regulations  of 
any  State,  and  none  of  the  privileges  of 
this  section  may  be  exercised  unless  the 
person  possesses  the  appropriate  State 
permits,  when  required;  nor  the  kilhng 
of  any  migratory  bird  species  other  than 
double-crested  cormorants  when 
committing  or  about  to  commit 
depredations  to  aquaculture  stocks. 

(g)  The  authority  granted  in  this 
section  will  automatically  expire  on 
April  30.  2005,  unless  revoked  or 
specifically  extended  prior  to  that  date. 

Dated:  January  30, 1998. 
Donald  J.  Barry, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  98-5485  Filed  3-3-98;  8:45  am) 

BILUNQ  CODE  4310-65-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Doclwt  No.  970606131-8033-02: 1.D. 
041497C] 

RIN  0648^025 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Amendment  8 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Final  rule. 


SUMMARY:  NMFS  issues  this  final  rule  to 
implement  the  approved  measures  in 
Amendment  8  to  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
These  measures  revise  the  earned 
income  requirement  for  a  commercial 
vessel  permit  for  king  or  Spanish 
mackerel,  establish  a  moratorium  on  the 
issuance  of  commercial  vessel  permits 
for  king  mackerel,  extend  the 
management  area  for  cobia  to  include 
the  exclusive  economic  zone  (EEZ)  off 
the  states  of  Virginia  through  New  York, 
specify  allowable  gear  in  the  fisheries 
for  coastal  migratory  pelagic  resources, 
allow  the  retention  of  up  to  five  cut-off 
king  mackerel  in  excess  of  an  apphcable 
commercial  trip  limit,  and  add  to  the 
management  measiires  that  may  be 
estabUshed  or  modified  by  the  FMP's 
framework  procedure.  In  addition, 
NMFS  clarifies  that  a  Federal  vessel 
permit  is  not  required  for  the  use  of  a 


sea  bass  pot  north  of  Cape  Hatteras,  NC; 
clarifies  what  constitutes  commercial 
fishing  for  the  purpose  of  obtaining  a 
commercial  vessel  permit;  revises  the 
definition  of  "charter  vessel"  to  conform 
to  a  new  definition  of  charter  fishing  in 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act);  and  makes 
explicit  the  authority  of  NMFS  to 
reopen  a  fishery  that  has  been  closed 
prematurely,  i.e.,  prior  to  a  quota  having 
been  reached.  The  intended  effects  of 
this  rule  are  to  protect  king  and  Spanish 
mackerel  from  overfishing  and  maintain 
healthy  stocks  while  still  allowing 
catches  by  important  commercial  and 
recreational  fisheries  and  to  clariiy  and 
correct  the  regulations. 
DATES:  This  rule  is  effective  April  3. 
1998,  except  that  changes  to  §  622.4  are 
effective  March  4,  1998. 

ADDRESSES:  Copies  of  the  final 
regulatory  flexibility  analysis  (FRFA) 
may  be  obtained  from  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702. 

Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  rule  should  be  sent  to  Edward  E. 
Burgess,  Southeast  Regional  Office. 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles.  813-570-5305. 
SUPPtEMENTARY  INFORMATION:  The 
fisheries  for  coastal  migratory  pelagic 
resources  are  managed  luider  the  FMP. 
The  FMP  was  prepared  jointly  by  the 
Gulf  of  Mexico  Fishery  Management 
Council  and  the  South  Atlantic  Fishery 
Management  Council  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Act  by  regulations  at 
50  CFR  part  622. 

On  June  23. 1997.  NMFS  published  a 
proposed  rule  to  implement  the 
measures  in  Amendment  8  and 
additional  measiu^s  proposed  by  NMFS 
(62  FR  33800).  The  background  and 
rationale  for  those  measures  are 
contained  in  the  preamble  to  the 
proposed  rule  and  are  not  repeated  here. 
On  July  23, 1997,  NMFS  partially 
approved  Amendment  8.  Two  measures 
were  not  approved,  namely,  the  removal 
of  the  current  prohibition  on  the  use  of 
a  drift  gillnet  in  a  directed  fishery  for 
coastal  migratory  pelagic  fish  north  of 
Cape  Lookout,  NC,  and  revisions  of  the 
FMP's  definitions  of  overfishing  and 
overfished. 


Drift  Gillnets  in  Directed  Fisheries 
North  of  Cape  Lookout 

NMFS  disapproved  the  proposal  to 
authorize  the  use  of  drift  gillnets  in 
directed  fisheries  for  coastal  migratory 
pelagic  species  north  of  Cape  Lookout, 
NC,  because  Amendment  8  does  not 
contain  any  rationale  for  such  use. 
Specifically,  Amendment  8  describes 
neither  impacts  on  existing  harvesters 
imder  the  ciurent  prohibition  on  the  use 
of  this  gear  nor  any  benefits  that  would 
result  from  approving  its  use.  Under 
section  303(a)(1)  of  the  Magnuson- 
Stevens  Act,  an  FMP  must  contain, 
among  other  things,  the  conservation 
and  management  measures  that  are 
necessary  and  appropriate  for  the 
conservation  and  management  of  the 
fishery.  In  addition.  E.O.  12866  specifies 
that  NMFS  should  promulgate  only 
such  regulations  that  are  required  by 
law,  necessary  to  interpret  the  law.  or 
are  made  necessary  by  compelling 
public  need  and  must  base  its  decisions 
regarding  appropriate  regulations  on  the 
best  reasonably  obtainable  information 
concerning  the  need  for,  and 
consequences  of.  the  intended 
regulations.  Finally,  the  Administrative 
Procedure  Act  requires  NMFS  to 
incorporate  in  a  final  rulemaking  a 
concise  statement  of  its  basis  and 
purpose.  Lacking  information  on  the 
need  for  and  consequences  of  the 
proposal  to  authorize  the  use  of  drift 
gillnets  in  directed  fisheries  for  coastal 
migratory  pelagic  species  north  of  Cape 
Lookout.  NC.  NMFS  disapproved  this 
measure. 

Definitions  of  Overfishing  and 
Overfished 

NMFS  disapproved  the  revised  FMP 
definitions  of  overfishing/overfished  for 
all  coastal  migratory  pelagic  species 
because  they  were  found  to  be 
inconsistent  with  the  Magnuson-Stevens 
Act  definitions  of  overfishing  and 
overfished,  and  vrith  national  standards 
1  and  2.  Specifically,  reducing  the 
overfished  threshold  from  30  percent  to 
the  20  percent  level  of  the  spawning 
potential  ratio  (SPR)  would  allow  the 
Councils  to  recommend  a  higher  level  of 
fishing  mortality,  which  could 
jeopardize  the  capacity  of  the  fisheries 
to  produce  maximum  sustainable  yield 
(MSY)  on  a  continuing  basis.  Retention 
of  the  overfished  threshold  at  the  30 
percent  SPR  level,  in  combination  with 
the  Magnuson-Stevens  Act  mandate  to 
rebuild  an  overfished  stock  within  a 
definite  time  period  if  it  falls  below  that 
threshold,  will  provide  a  more  risk- 
averse  management  strategy  for 
attaining  MSY  on  a  continuing  basis 
than  would  be  the  case  with  the  20- 
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percent  SPR  overfished  threshold. 
Currently,  the  Mackerel  Stock 
Assessment  Panel's  best  estimate  of 
MSY  is  30  percent  SPR,  theFMP  defines 
long-term  optimimi  yield  (OY)  as  MSY, 
and  stock  assessment  scientists  advise 
that  the  best  estimate  of  OY  for 
mackerels  ranges  between  30-percent 
and  40-f)ercent  SPR.  With  disapproval 
of  the  proposed  overfishing/overfished 
definitions.  Gulf  group  king  mackerel  is 
still  considered  to  be  overfished; 
therefore,  the  rebuilding  requirements  of 
section  304(e)  of  the  Magnuson-Stevens 
Act  still  apply  to  this  stock. 

Unauthorized  Gear  and  Directed 
Fishery 

As  used  in  this  rule,  unauthorized 
gear  is  any  gear  not  specifically 
authorized  in  a  directed  fishery  for  a 
species,  migratory  group,  and/or 
geographical  area.  "Directed  fishery"  is 
not  defined.  Nevertheless,  the 
specification  of  authorized  gear  in  a 
"directed  fishery"  is  included  in  this 
rule  as  a  statement  of  the  Councils' 
intent.  Conformance  with  that  intent 
will  be  accomplished  by  enforcement  of 
the  limitations  on  possession  of  species, 
by  migratory  group  and/or  geographical 
area,  when  specific  unauthorized  gear  is 
on  board  a  vessel.  For  example,  as 
specified  at  §  622.41  (c)(2](i),  a  vessel 
with  a  long  gillnet  on  board  in  the  Gulf, 
Mid-Atlantic,  or  South  Atlantic  EEZ 
may  not  have  on  board  any  coastal 
migratory  pelagic  fish.  Specific 
possession  limitations  at 
§622.41(c)(2)(ii)  and  (iii)  apply  to 
vessels  with  other  unauthorized  gear  on 
board  in  specified  areas  and/ or  for 
species  of  migratory  pelagic  fish. 

Comments  and  Responses 

Ninety-nine  individuals  and  two 
government  agencies  provided  written 
comments  on  Amendment  8  and  the 
proposed  rule.  Comments  in  opposition 
focused  on  the  moratorium  for  issuing 
new  commercial  permits  for  king 
mackerel,  the  exclusion  of  gillnets  as  an 
authorized  gear  for  Atlantic  group  king 
mackerel  south  of  Cape  Lookout.  NC, 
the  restriction  of  the  incidental  catch  by 
unauthorized  gear  to  the  bag  limit,  the 
revision  of  the  earned  income 
qualifications  to  obtain  vessel  permits 
for  commercial  king  and  Spanish 
mackerel  fishing,  and  the  exclusion  of 
spearfishing  gear  as  authorized  gear  in 
the  directed  fishery  for  cobia. 

About  75  percent  of  the  responses 
expressed  support  for  Amendment  8. 
Seventy-three  individuals  submitted 
comments,  mainly  on  form  letters,  that 
supported  the  exclusion  of  gillnets  as  an 
authorized  gear  for  directed  fishing  for 
Atlantic  group  king  mackerel  off  the 


Florida  east  coast.  Implementation  of 
that  measure,  they  believe,  would 
eliminate  illegal  drift  gillnet  fishing  for 
king  mackerel  occurring  in  that  area.  Six 
commenters,  including  the  Florida 
Marine  Fisheries  Commission  and  the 
U.S.  Fish  and  WildUfe  Service, 
supported  all  proposals  in  Amendment 
8.  Two  commenters  each  supported  the 
revised  earned  income  requirements  to 
obtain  commercial  mackerel  permits 
and  the  allowance  for  five  cut-off 
(damaged)  king  mackerel  above 
established  commercial  trip  limits. 
Single  responses  were  received  from 
individuals  supporting  provisions  to 
transfer  king  mackerel  permits  during 
the  moratorium,  to  restrict  the 
incidental  catch  of  Atlantic  group  king 
mackerel  by  unauthorized  gear  to  the 
bag  limit,  and  to  allow  possession  above 
the  commercial  trip  limits  of  five  cut-off 
(damaged)  king  mackerel.  Specific 
comments  and  NMFS  responses  are 
discussed  below. 

Revised  Earned  Income  Requirements 

Comment:  Three  individuals  opposed 
revising  the  earned  income  requirement 
for  a  commercial  king  or  Spanish 
mackerel  permit  because  they  would  be 
unable  to  qualify  for  a  permit  if  the 
revisions  were  approved. 

Response:  NMFS  finds  that  increasing 
the  earned  income  requirement  from  10 
to  25  percent  of  earned  income,  or  at 
least  $10,000,  derived  ft-om  sale  offish 
or  from  charter  fishing  is  necessary  to 
differentiate  clearly  between  fishermen 
subject  to  the  bag  limits  and  those 
subject  to  the  commercial  quotas.  Such 
clarification  is  necessary  to  limit  hal-vest 
of  commercial  mackerel  quotas  to 
fishermen  who  are  primarily  dependent 
on  commercial  or  charter  fishing  for 
their  livelihoods.  Under  the  revised 
earned  income  or  gross  sales 
requirement,  some  fishermen  who 
currently  qualify  for  permits  based  on 
sales  of  small  amounts  of  fish  will  be 
unable  to  qualify  for  a  commercial 
permit  and  will  be  restricted  to  the  bag 
limits.  j 

A  recent  analysis  of  commercial 
mackerel  permit  files  by  NMFS 
indicates  that  approximately  57  vessel 
owners,  or  about  2  percent  of  the 
commercial  mackerel  permit  holders,  do 
not  currently  meet  the  revised  earned 
income  requirement.  However,  if  a 
fisherman  in  the  future  meets  the 
revised  earned  income  requirement,  he 
or  she  may  apply  for  and  obtain  a 
commercial  Spanish  mackerel  permit 
and  may  obtain  a  commercial  king 
mackerel  permit  if  the  moratorium 
criteria  are  met. 


Comment:  One  person  commented 
that  the  income  requirement  should  be 
50  percent  of  earned  income. 

Response:  The  Councils  rejected,  as 
too  restrictive,  an  alternative  that  would 
have  required  at  least  50  percent  of 
earned  income,  or  $20,000,  be  derived 
from  sale  of  fish  ot  from  charter  fishing 
in  1  of  the  3  calendar  years  preceding 
the  application  to  qualify  for  a 
commercial  vessel  permit  for  king  or 
Spanish  mackerel.  Some  long-time 
commercial  fishermen,  faced  with 
increasingly  restrictive  state  and  Federal 
fishing  regulations,  would  have  been 
ineligible  under  that  alternative. 

Comment:  One  individual  commented 
that  an  exception  to  the  income 
requirements  should  be  available  to 
fishermen  over  age  62  or  to  retirees. 

Response:  In  Amendment  8,  the 
Councils  considered  an  alternative  that 
would  have  grandfathered  into  the 
fishery  fishermen  age  62  or  older  who 
had  held  a  mackerel  permit  for  longer 
than  10  years.  However,  that  option  also 
had  a  minimimi  threshold  income  from 
the  sale  of  fish  of  $5,000.  The  Councils 
rejected  this  alternative  because  some 
part-time  and  recreational  fishermen 
would  still  be  able  to  meet  the 
minimimi  threshold  income  level  and, 
thus,  the  desired  reduction  in  the 
number  of  current  permit  holders  would 
not  have  been  realized.  Under  the 
current  regulations,  no  qualifying 
income  exceptions  exist  for  fishermen 
over  age  62  or  for  retirees.  Such  actions 
may  be  considered  in  future 
amendments. 

Moratorium  on  Commercial  Permits  for 
King  Mackerel 

Comment.  Eighteen  commenters 
opposed  the  use  of  the  control  date,  i.e., 
October  16, 1995,  to  determine 
eligibility  for  retaining  a  permit  to 
commercially  fish  for  king  mackerel 
under  the  quotas.  Most  stated  that 
•  current  permit  hdlders  should  continue 
to  maintain  their  king  mackerel  permit 
even  if  it  was  initially  issued  after  the 
control  date.  Some  opposed  the 
provision  that  will  allow  individuals  to 
renew  expired  permits  while  those 
currently  holding  permits  that  were 
issued  after  OctcHoer  16, 1995,  will  be 
denied  renewal  opportunities.  Several 
stated  that  they  did  not  apply  for  a 
permit  prior  to  the  control  date  because 
they  fished  only  in  Florida's  waters  and 
were  unaware  of  the  state  regulations 
specifying  requirements  for  vessel 
owners  to  hold  a  Federal  mackerel 
permit. 

Response:  NMFS  approved  the  permit 
moratorium  as  a  necessary  measure  to 
stabilize  participation  in  the  king 
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mackerel  fishery,  to  prevent  speculative 
entry  and  hirther  increases  in  effort  on 
stocks  that  currently  are  undergoing 
rebuilding,  and  to  possibly  reduce  the 
number  of  permitted  vessels,  while  the 
Councils  consider  a  limited  access 
program.  Further  increases  in 
participation  would  be  expected  if 
fishermen  displaced  from  inshore 
commercial  fisheries  by  state 
restrictions  were  not  prevented  from 
entering  offshwe  king  mackerel  fisheries 
in  the  QIZ.  Currently,  Gulf  group  king 
mackerel  quotas  are  taken  quickly  in 
areas  where  there  are  no  trip  limits,  and 
Gulf  and  Atlantic  group  king  mackerel 
quotas  are  taken  by  the  end  of  the 
season  in  areas  where  harvests  are 
controlled  by  trip  limits.  Any  increase 
in  the  number  of  harvesters  would 
hasten  closures  and  negatively  impact 
traditional  participants.  Those  losing 
king  mackerel  permits  under  this 
measure  may  still  participate  in  king 
mackerel  fisheries  up  to  14  months  after 
the  final  rule  is  published.  They  may 
also  acquire  a  king  mackerel  permit 
through  the  transfer  provisions,  and 
most  of  them  will  likely  retain  their 
commercial  permits  to  fish  under  the 
commercial  Spanish  mackerel  quotas. 

Permits  to  harvest  king  mackerel 
commercially  in  the  EEZ  have  been 
required  for  the  Gulf  group  king 
mackerel  since  the  implementation  of 
Amendment  1  in  1985  (50  FR  34840, 
August  28, 1985)  and  for  the  Atlantic 
group  since  the  implementation  of 
seasonal  framework  adjustments  in  1986 
(51  FR  9659,  March  20,  1986).  To 
possess  more  than  the  king  mackerel  bag 
limit  in  state  waters,  Florida  has 
required  a  vessel  to  hold  a  Federal 
mackerel  permit  since  December  1985 
for  the  Gulf  migratory  group  and  since 
March  1987  for  the  Atlantic  migratory 
group. 

Authorized  Gear  and  Incidental  Catch 
Allowance  for  Unauthorized  Gear 

King  Mackerel,  Atlantic  Migratory 
Group 

Comment  Four  Florida  gillnetters 
opposed  prohibiting  directed  gillnet 
fishing  for  Atlantic  group  king  mackerel 
and  restricting  possession  of  that  group 
to  the  bag  limit  aboard  a  vessel  using  a 
gilbiet.  particularly  a  shark  drift  gillnet 
off  the  Florida  east  coast.  They  stated 
that,  as  mackerel  permit  holders  and 
current  fishery  participants,  they  are 
entitled  to  the  commercial  trip  limit  for 
Atlantic  group  king  mackerel,  even  if 
using  a  gillnet. 

Response:  NMFS  found  the  approved 
measures  for  authorized  gear  and 
incidental  catch  allowance  for 
unauthorized  gear  to  be  consistent  with 


the  Magnuson-Stevens  Act  and  other 
applicable  laws.  The  approved 
authorized  gear  measures  and  incidental 
catch  allowances  for  gillnets  should 
clarify  the  Council's  intent  and  enhance 
enforceability  of  the  current  regulations, 
end  harvest  of  coastal  migratory  pelagic 
species  with  illegal  driftnet  gear,  and 
prevent  gear  conflicts.  Nonetheless, 
under  the  newly  implemented  and 
existing  regulations,  no  commercial 
mackerel  permit  holders  will  be 
excluded  from  harvesting  king  or 
Spanish  mackerel  under  the  daily  trip 
limits  as  long  as  they  use  authorized 
gear. 

Fisheries  information  indicates  that 
directed  fishing  for  Atlantic  group  king 
mackerel  with  drift  gillnets  has 
continued  in  the  EEZ  off  the  Florida  east 
coast  after  the  gear  was  prohibited  in 
that  fishery  and  in  the  fisheries  for  all 
coastal  migratory  pelagic  species  on 
April  13.  1990  (55  FR  14834,  April  19. 
1990).  That  regulatory  action  also 
prohibited  possession  of  coastal 
migratory  pelagic  species  on  vessels 
with  a  drift  gillnet  on  board  or  a  gillnet 
with  a  float  line  longer  than  1,000  yd 
(914  m)  that  has  fished  in  the  Gulf,  Mid- 
Atlantic,  or  South  Atlantic  EEZ.  Those 
prohibitions,  previously  contained  in 
the  regulations  at  50  CFR  622.31(d). 
remain  in  force  and  unaltered  by  this 
action.  To  simplify  references  to  a 
gillnet  with  a  float  line  length  greater 
than  1,000  yd  (914  m),  the  term  is  now 
defined  in  the  regulations  as  "long 
gillnet." 

Cobia 

Comment:  One  commenter  expressed 
concern  that  cobia  could  not  be  taken  in 
a  directed  fishery  by  spearfishing  gear, 
including  powerheads,  unless  that  gear 
was  added  to  the  authorized  gears  for 
cobia. 

Response:  Fishermen  may  continue  to 
use  spearfishing  gear,  including 
powerheads.  in  the  EEZ  to  harvest  cobia 
under  the  provisions  for  incidental  take, 
i.e.,  the  2-fish  per  day  possession  limit, 
except  in  the  special  management  zones 
in  the  South  Atlantic  where  spearfishing 
or  use  of  a  powerhead  is  not  allowed. 
The  2-fish  per  day  harvest/ possession 
limit  applies  to  both  commercial  and 
recreational  fishermen  and  does  not 
represent  a  change  from  current 
regulations. 

Miscellaneous 

Comment  7:  One  fisherman 
commented  that  the  use  of  live  bait  and 
chum  to  capture  king  mackerel  should 
be  prohibited  to  save  stocks. 

Response:  Restrictions  on  the  type 
and  use  of  bait  were  not  considered  in 


Amendment  8  but  may  be  considered  in 
future  amendments. 

Comment  8:  One  commenter 
expressed  support  for  the  authorized 
gear  proposals,  provided  that  nets  be 
unauthorized  gear  for  king  mackerel, 
Spanish  mackerel,  cero,  and  bluefish, 
and  that  nets  and  longlines  be 
unauthorized  gear  for  cobia,  dolphin, 
and  little  timny. 

Response:  Approved  authorized  gear 
measWes  in  Amendment  8  will  allow 
the  continued  use  of  nets  and  surface 
longlines  in  some  coastal  pelagic 
fisheries.  The  Councils  proposed  the 
gear  changes  to  clarify  their  intent,  to 
prevent  gear  conflicts,  and  to  enhance 
enforceability  by  specifying  possession 
limits  for  incidental  catch  when  gear  not 
authorized  in  directed  fishing  is  on 
board.  The  approved  measures  evidence 
the  Councils'  intent  to  allow  continued 
use  of  traditional  gear.  NMFS  found  the 
measiu^s  to  be  consistent  with  the 
Magnuson-Stevens  Act,  other  applicable 
law.  and  the  FMP.  and  approved  them. 

NMFS  also  approved  a  number  of 
Amendment  8's  revisions  to  the  annual 
FMP  framework  procedures  for 
adjusting  management  measures.  One 
authorizes  the  adjustment  of  gear 
limitations  that  range  from  restrictions 
to  complete  prohibition.  The  Councils 
may  use  this  modified  framework 
procedure  in  the  future  to  revise- 
authorized  gears  for  coastal  migratory 
pelagic  species. 

Changes  from  the  Proposed  Rule 

To  clarify  that  the  definition  of  a  long 
gillnet  includes  all  gillnets,  either 
attached  or  unattached  to  the  bottom, 
that  have  float  lines  that  are  more  than 
1,000  yd  (914  m)  in  length,  this  final 
rule  revises  the  current  definition  of 
drift  gillnet  by  excluding  a  long  gillnet. 
Such  exclusion  is  consistent  with  the 
proposed  and  final  rule's  definitions  of 
run-around  gillnet  and  stab  net. 

As  discussed  above,  this  final  rule 
does  not  allow  the  use  of  a  drift  gillnet 
north  of  Cape  Lookout,  NC,  in  a  directed 
fishery  for  coastal  migratory  pelagic 
fish.  Appropriate  changes  from  the 
proposed  rule  are  made  at 
§622.41(c)(l)(i)(A).  (c)(l)(iii).  and 
(c)(l)(vi). 

The  proposed  rule  inadvertently  did 
not  include  the  current  prohibition  on 
the  use  of  a  drift  gillnet  in  the  Gulf  EEZ 
in  a  directed  fishery  for  bluefish,  cero, 
dolphin,  and  Httle  tunny.  Amendment  8 
does  not  change  this  prohibition. 
Appropriate  changes  from  the  proposed 
rule  are  made  at  §  622.41(c)(l)(vii)  and 
(c)(2)(ii). 

In  §622.41(c)(2)(iii)  and  (iv).  the 
language  is  changed  to  clarify  that  bag 
Umits  apply  to  persons  aboard  vessels, 
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rather  than  to  vessels.  In  addition, 
§622.41(c)(2)(iv),  the  exception  for  the 
possession  of  king  mackerel  in  excess  of 
the  bag  Umits,  is  restructured  for  ease  of 
understanding  and  revised  to  clarify 
that  (1)  the  exception  applies  to  king 
mackerel  in  the  Gulf  EEZ  and  to  king 
mackerel  taken  in  the  Gulf  EEZ  and 
possessed  in  the  Gulf — it  does  not  apply 
to  king  mackerel  taken  in  the  Gulf  and 
possessed  in  the  South  Atlantic  EEZ, 
and  (2)  the  possession  of  king  mackerel 
remains  subject  to  the  king  mackerel 
closures  and  trip  Hmits. 

This  final  rule  does  not  include  the 
revisions  to  §  622.34  that  were  in  the 
proposed  rule.  Those  revisions,  which 
remove  references  to  figures  that  are  not 
contained  in  the  regulations  in  part  622, 
have  been  made  by  another  rulemaking. 

Qassification 

The  Regional  Administrator. 
Southeast  Region,  NMFS.  with 
concurrence  by  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
determined  that  the  approved  measures 
of  Amendment  8  are  necessary  for  the 
conservation  and  management  of  the 
fishery  for  coastal  migratory  pelagic 
resources  of  the  Gulf  of  Mexico  and 
South  Atlantic,  and  that,  with  the 
exception  of  those  measures  that  were 
disapproved,  Amendment  8  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  law. 

This  final  rule  nas  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Councils  prepared  an  initial 
regulatory  flexibiUty  analysis  (IRFA) 
that  described  the  impact  the  proposed 
rule,  if  adopted,  would  have  on  small 
entities.  Based  on  the  IRFA,  NMFS 
concluded  that  Amendment  8,  if 
approved  and  implemented  through 
final  regulations,  v.ould  have  significant 
economic  impacts  on  a  substantial 
number  of  small  entities.  NMFS 
considered  the  comments  received  on 
Amendment  8  and  the  proposed  rule 
that  relate  to  the  IRFA,  and  the  effects 
of  disapproval  of  two  measures  in 
Amendment  8,  discussed  above,  and 
prepared  an  FRFA.  Based  on  the  FRFA, 
NMFS  concludes  that  the  economic 
impacts  on  small  entities  previously 
identified  in  the  IRFA  remain 
unchanged. 

The  few  commenters  who  directly 
addressed  the  conclusions  of  the  IRFA 
did  not  disagree  with  the  findings  but 
stressed  that  they  would  be  unfairly 
treated  by  portions  of  the  rule.  In 
particular,  they  opposed  the  use  of  the 
October  16, 1995,  control  date  and  the 
increased  income  requirement  for 
obtaining  commercial  vessel  permits 
because  they  would  be  excluded  from 


the  commercial  fishery  by  those 
measures.  (See  Comments  and 
Responses,  above.)  These  effects  were 
identified  in  the  IRFA  as  bases  for  the 
conclusion  of  significant  economic 
impacts  on  a  substantial  number  of 
small  entities.  Because  no  public 
comments  were  received  that  disagreed 
with  the  analysis  or  conclusions  of  the 
IRFA  and  no  additional  information  was 
received  that  would  change  the  analysis 
or  conclusions  of  the  IRFA  regarding  the 
impacts  on  small  entities,  the  FRFA  is 
based  on  the  IRFA  without  substantive 
change.  Copies  of  the  FRFA  are 
available  (see  ADDRESSES).  A  summary 
of  the  FRFA  follows. 

The  approved  management  measiu^s 
contained  in  Amendment  8  are 
necessary  to  assist  in  stock  recovery, 
address  gear  problems,  provide  a  more 
flexible  and  responsive  regulatory 
system,  address  increasing  numbers  of 
participants  in  the  fishery,  and  better 
utilize  information  on  stock 
identification  of  migratory  groups  of 
king  mackerel  when  the  information 
becomes  available. 

Amendment  8  will  affect  most  of  the 
approximately  3,906  vessels  from 
Atlantic  and  Gulf  states  (1,714  and 
2,192  vessels,  respectively)  that  have 
permits  to  operate  in  the  commercial 
and/or  charter  mackerel  fisheries  in  the 
EEZ.  No  data  are  available  that  describe 
the  precise  average  or  range  of  vessel 
operating  costs  or  annual  gross 
revenues.  However,  all  are  considered  to 
be  small  entities  as  defined  by  the  Small 
Business  Administration.  Regarding 
changed  or  increased  compliance  costs 
related  to  reporting  and  recordkeeping, 
the  proposed  moratorium  on 
commercial  permits  will  allow  transfer 
of  permits  with  the  vessel  and  these 
transfers  will  be  subject  to  a  fee  of  $40 
to  cover  administrative  costs.  Further, 
increased  costs  may  result  from  the 
need  to  obtain  a  special  permit  for 
conducting  exempted  fishing  and  to 
submit  special  reports  pursuant  to 
regulations  contained  in  50  CFR 
600.745(b)  and  from  the  need  to 
convene  a  special  assessment  group, 
however,  these  costs  have  not  been 
quantitatively  estimated.  The 
requirement  for  special  buoys  on  certain 
gillnet  gear  will  create  a  small  level  of 
compliance  costs.  The  requirements  that 
hmit  the  types  of  commercial  gear  in  the 
fishery  to  the  specified  gear  types  will 
have  a  compUance  cost  to  the  extent 
that  some  fishermen  ciurently  may  be 
using  non-conforming  gear.  Also,  a 
small  additional  burden  will  be 
associated  with  providing  fishery 
information  for  obtaining  a  new  permit. 

Significant  ahematives  were 
identified  for  most  of  the  actions 


proposed  in  Amendment  8.  Maintaining 
the  status  quo  in  certain  allowable  gear 
would  have  resulted  in  no  associated 
compliance  cost  increases.  However,  the 
status  quo  was  rejected  on  the  basis  that 
the  alternatives  would  provide  more 
effective  law  enforcement.  To  counter 
potential  negative  effects  of  reducing 
innovation  in  gear  types,  a  procedure  is 
available  to  allow  the  use  of  approved 
experimental  gear  under  special  permit 
and  reporting  requirements. 
Alternatives  were  proposed  for  the 
increased  income  requirements  to 
obtain  a  permit.  The  status  quo  would 
have  less  of  an  effect  on  small  entities 
than  the  approved  measure.  The  niunber 
of  owners  whose  vessels  would  no 
longer  be  qualified  for  commercial 
mackerel  permits  is  estimated  at  57. 
This  level  of  impact  was  deemed  to  be 
acceptable  because  it  is  perceived  that 
most  of  the  people  potentially  impacted 
are  not  dependent  on  the  commercial 
mackerel  fishery  for  their  livelihood. 
The  more  restrictive  alternatives  were 
rejected  because  they  would  have 
demanded  a  larger  dependence  on 
fishing  as  a  source  of  income  and  would 
have  eliminated  an  luiacceptably  large 
number  of  historical  commercial 
fishermen. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  0MB  Control  Number. 

This  rule  contains  a  new  collection- 
of-information  requirement  subject  to 
the  PRA— namely,  the  requirement  that 
the  float  line  of  a  gillnet  used  or 
possessed  in  the  EEZ  off  Florida  north 
of  25°20.4'  N.  lat.  be  marked  with 
distinctive  floats  bearing  the  official 
number  of  the  vessel  using  or  possessing 
the  floats.  This  collection  of  information 
has  been  approved  by  OMB  under  0MB 
Control  Number  0648-0305.  The  pubUc 
reporting  biuden  for  this  new  collection 
of  information  is  estimated  at  20 
minutes  per  float.  This  rule  involves- the 
collection  of  information  on 
applications  for  commercial  vessel 
permits.  That  collection  is  currently 
approved  under  OMB  Control  No.  0648- 
0205  and  its  pubUc  reporting  burden  is 
estimated  at  20  minutes  per  response. 
This  rule  also  involves  the  collection  of 
information  on  fishing  records  of  vessels 
permitted  in  the  commercial  king  or 
Spanish  mackerel  fisheries.  That 
collection  is  currently  approved  under 
OMB  Control  No.  0648-0016  and  its 
pubUc  reporting  burden  is  estimated  at 
10  minutes  per  response.  Finally,  this 
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rule  restates  without  significant  change 
the  collection  of  information  for  the 
marking  of  traps,  pots,  and  associated 
buoys  in  the  Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic  EEZ.  That  collection 
is  currently  approved  under  OMB 
Control  No.  0648-0305  and  its  public 
reporting  burden  is  estimated  at  7 
minutes  per  trap,  pot,  or  buoy.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
requh^ments,  including  suggestions  for 
reducing  the  bimlen,  to  NMFS  and  to 
OMB  (see  ADDRESSES). 

As  explained  in  the  preamble  to  the 
proposed  rule,  the  revised  earned 
income  requirement  for  a  king  or 
Spanish  mackerel  permit  and  the 
moratorium  on  commercial  permits  for 
king  mackerel  will  be  fully 
implemented  on  May  1, 1999.  After  that 
date,  only  those  king  or  Spanish 
mackerel  vessel  permits  that  were 
issued  under  the  revised  earned  income 
requirement  and  only  those  king 
mackerel  permits  that  were  issued 
under  the  moratorium  criteria  will  be 
valid.  This  delayed  implementation  was 
specified  so  that  the  new  criteria  could 
be  applied  as  existing  annual  permits 
expired,  rather  than  requiring  special 
applications,  and  so  that  currently  valid 
permits  would  remain  effective  at  least 
through  the  dates  specified  on  the 
permits.  As  explained  in  the  preamble 
to  the  proposed  rule,  a  permit  that  is 
renewed  after  the  date  of  pubhcation  of 
this  final  rule  will  be  valid  for  the 
normal  period,  generally  1  year,  if  the 
revised  criteria  are  met,  and  will  be 
valid  until  the  implementation  date  if 
the  revised  criteria  are  not  met.  The 
Assistant  Administrator  for  Fisheries, 
NOAA,  finds  that  the  need  to  comply 
writh  this  implementation  schedule 
constitutes  good  cause  under  5  U.S.C. 
553(d)  to  waive  the  normal  30-day  delay 
in  effectiveness  of  the  revisions  to 
§  622.4(a)(2)(iii)  and  (iv)  and  (q).  To  not 
waive  the  30-day  delay  would  be 
contrary  to  the  public  interest.  The 
revisions  in  this  final  rule  to  other 
paragraphs  of  §  622.4  are  nonsubstantive 
clarifications  for  which  delayed 
effectiveness  is  not  required  by  5  U.S.C. 
553(d).  Accordingly,  all  of  the  revisions 
to  §  622.4  are  effective  March  4, 1998. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 


Dated:  February  25, 1998. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  amended 
as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN.  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  hi  §  622.1,  footnote  2  to  Table  1  is 
revised  to  read  as  follows: 

§  622.1    Purpose  and  scope. 

***** 

Table  1.— FMPs  Implemented  Under 

Part  622 

******* 

2  Only  king  and  Spanish  mackerel  and 
cobia  are  managed  under  the  FMP  in  the 

Mid-Atlantic. 

******* 

3.  In  §  622.2,  in  the  definition  of 
"Dealer",  the  reference  "§  600.15"  is 
revised  to  read  "§  600.10";  definitions  of 
"Automatic  reel",  "Bandit  gear", 
"Handline",  "Hook-and-line  gear", 
"Long  gillnet",  "Longline",  "Rod  and 
reel",  "Stab  net",  and  "Trammel  net" 
are  added  in  alphabetical  order;  and  the 
definitions  of  "Charter  vessel",  "Drift 
gillnet",  emd  "Run-around  gillnet"  are 
revised  to  read  as  follows: 

§622.2    Definitions. 

***** 

Automatic  reel  means  a  reel  that 
remains  attached  to  a  vessel  when  in 
use  from  which  a  line  and  attached 
hook(s)  are  deployed.  The  line  is  payed 
out  from  and  retrieved  on  the  reel 
electrically  or  hydraulically. 

Bandit  gear  means  a  rod  and  reel  that 
remain  attached  to  a  vessel  when  in  use 
from  which  a  line  and  attached  hook(s) 
are  deployed.  The  line  is  payed  out  from 
and  retrieved  on  the  reel  manually, 
electrically,  or  hydraulically. 
***** 

Charter  vessel  means  a  vessel  less 
than  100  gross  tons  (90.8  mt)  that  meets 
the  requirements  of  the  USCG  to  carry 
six  or  fewer  passengers  for  hire  and  that 
engages  in  charter  fishing  at  euiy  time 
diuing  the  calendar  year.  A  charter 
vessel  with  a  commercial  permit,  as 
required  under  §  622.4(a)(2),  is 
considered  to  be  operating  as  a  charter 
vessel  when  it  carries  a  passenger  who 
pays  a  fee  or  when  there  are  more  than 
three  persons  aboard,  including  operator 
and  crew. 


Drift  gillnet,  for  the  purposes  of  this 
part,  means  a  gillnet,  other  than  a  long 
gillnet  or  a  run-around  gillnet,  that  is 
unattached  to  the  ocean  bottom, 
regardless  of  whether  attached  to  a 
vessel. 
•        *        •        •        * 

Handline  means  a  fine  with  attached 
hook(s)  that  is  tended  directly  by  hand. 

***** 

Hook-and-line  gear  means  automatic 
reel,  bandit  gear,  buoy  gear,  handline. 
longline,  and  rod  and  reel. 

***** 

Long  gillnet  means  a  gillnet  that  has 
a  float  line  that  is  more  than  1,000  yd 
(914  m)  in  length. 

Longline  means  a  line  that  is  deployed 
horizontally  to  which  gangions  and 
hooks  are  attached.  A  longhne  may  be 
a  bottom  longline,  i.e.,  designed  for  use 
on  the  bottom,  or  a  pelagic  longline,  i.e., 
designed  for  use  off  the  bottom.  The 
longline  hauler  may  be  manually, 
electrically,  or  hydraulically  operated. 

Rod  and  reel  means  a  rod  and  reel 
unit  that  is  not  attached  to  a  vessel,  or, 
if  attached,  is  readily  removable,  from 
which  a  line  and  attached  hook(s)  are 
deployed.  The  line  is  payed  out  from 
and  retrieved  on  the  reel  manually, 
electrically,  or  hydraulically. 

Run-around  gillnet  means  a  gillnet, 
other  than  a  long  gillnet.  that,  when 
used,  encloses  an  area  of  water. 
***** 

Stab  net  means  a  gillnet,  other  than  a 
long  gillnet,  or  trammel  net  whose 
weight  line  sinks  to  the  bottom  and 
submerges  the  float  line. 

***** 

Trammel  net  means  two  or  more 
panels  of  netting,  suspended  vertically 
in  the  water  by  a  common  float  line  and 
a  common  weight  line,  with  one  panel 
having  a  larger  mesh  size  than  the 
other(s).  to  entrap  fish  in  a  pocket  of 
netting. 
***** 

4.  Effective  March  4.  1998.  in  §622.4, 
in  paragraph  (d),  the  reference 
"§  622.6(b)(l)(i)"  is  revised  to  read 
"§622.6(b)(l)(i)(B)";  paragraphs 
(a)(2)(iv)  through  (vi)  and  (g)  are  revised; 
and  paragraphs  (a)(2)(iii)  and  (q)  are 
added  to  read  as  follows: 

§  622.4    Permits  and  fees. 

(a)  *  *  * 

(2)  •  •  * 

(iii)  King  mackerel.  For  a  person 
aboard  a  vessel  to  be  eligible  for 
exemption  from  the  bag  limits  and  to 
fish  under  a  quota  for  king  mackerel  in 
or  from  the  Gulf,  Mid-Atlantic,  or  South 
Atlantic  EEZ,  a  commercial  vessel 
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permit  for  king  mackerel  must  have 
been  issued  to  the  vessel  and  must  be 
on  board.  To  obtain  or  renew  a 
commercial  vessel  permit  for  king 
mackerel  valid  through  April  30, 1999, 
at  least  10  percent  of  the  apphcant's 
earned  income  must  have  been  derived 
from  commercial  fishing  (i.e.,  harvest 
and  first  sale  of  fish)  during  one  of  the 
3  calendar  years  preceding  the 
application.  To  obtain  or  renew  a 
commercial  vessel  permit  for  king 
mackerel  valid  after  April  30, 1999,  at 
least  25  percent  of  the  applicant's 
earned  income,  or  at  least  $10,000,  must 
have  been  derived  hom  commercial 
fishing  (i.e..  harvest  and  first  sale  of 
fish)  or  from  charter  fishing  during  one 
of  the  3  calendar  years  preceding  the 
application.  See  paragraph  (q)  of  this 
section  regarding  a  moratoriiun  on 
commercial  vessel  permits  for  king 
mackerel,  initial  permits  under  the 
moratorium,  transfers  of  permits  during 
the  moratorium,  and  limited  exceptions 
to  the  earned  income  or  gross  sales 
requirement  for  a  permit. 

(iv)  Spanish  mackerel.  For  a  person 
aboard  a  vessel  to  be  eligible  for 
exemption  from  the  bag  limits  and  to 
fish  under  a  quota  for  Spanish  mackerel 
in  or  irom  the  Gulf,  Mid- Atlantic,  or 
South  Atlantic  EEZ,  a  commercial  vessel 
permit  for  Spanish  mackerel  must  have 
been  issued  to  the  vessel  and  must  be 
on  board.  To  obtain  or  renew  a 
commercial  vessel  permit  for  Spanish 
mackerel  vaUd  through  April  30, 1999, 
at  least  10  {)ercent  of  the  apphcant's 
earned  income  must  have  been  derived 
ftt)m  commercial  fishing  (i.e.,  harvest 
and  first  sale  of  fish)  during  one  of  the 
3  calendar  years  preceding  the 
application.  To  obtain  or  renew  a 
commercial  vessel  permit  for  Spanish 
mackerel  vahd  alter  April  30, 1999,  at 
least  25  percent  of  the  apphcant's 
earned  income,  or  at  least  $10,000,  must 
have  been  derived  from  commercial 
fishing  (i.e.,  harvest  and  first  sale  of 
fish)  or  bom  charter  fishing  during  one 
of  the  3  calendar  years  preceding  the 
application. 

(v)  Gulf  reef  fish.  For  a  person  aboard 
a  vessel  to  be  eUgible  for  exemption 
frvm  the  bag  hmits,  to  fish  under  a 

auota,  or  to  sell  Gulf  reef  fish  in  or  fix>m 
le  Gulf  EEZ,  a  commercial  vessel 
permit  for  Gulf  reef  fish  must  have  been 
issued  to  the  vessel  and  must  be  on 
board.  To  obtain  or  renew  a  commercial 
vessel  permit  for  Gulf  reef  fish,  more 
than  50  percent  of  the  apphcant's 
earned  income  must  have  been  derived 
from  commercial  fishing  (i.e.,  harvest 
and  first  sale  of  fish)  or  from  charter 
fishing  during  either  of  the  2  calendar 
years  preceding  the  apphcation.  See 
paragraph  (m)  of  this  section  regarding 


a  moratorium  on  commercial  vessel 
permits  for  Gulf  reef  fish  and  limited 
exceptions  to  the  earned  income 
requirement  for  a  permit. 

(vi)  South  Atlantic  snapper-grouper. 
For  a  person  aboard  a  vessel  to  be 
eligible  for  exemption  from  the  bag 
hmits  for  South  Atlantic  snapper- 
grouper  in  or  fit)m  the  South  Atlantic 
EEZ,  to  engage  in  the  directed  fishery 
for  tilefish  in  the  South  Atlantic  EEZ,  to 
use  a  longline  to  fish  for  South  Atlantic 
snapper-grouper  in  the  South  Atlantic 
EEZ,  or  to  use  a  sea  bass  pot  in  the 
South  Atlantic  EEZ  between  35''15.3'  N. 
lat.  (due  east  of  Cape  Hatteras  Light,  NC) 
and  28''35.1'  N.  lat.  (due  east  of  the 
NASA  Vehicle  Assembly  Building,  Cape 
Canaveral,  FL),  a  commercial  vessel 
permit  for  South  Atlantic  snapper- 
grouper  must  have  been  issued  to  the 
vessel  and  must  be  on  board.  A  vessel 
with  longline  gear  and  more  than  200  lb 
(90.7  kg)  of  tilefish  on  board  is 
considered  to  be  in  the  directed  fishery 
for  tilefish.  It  is  a  rebuttable 
presiunption  that  a  fishing  vessel  with 
more  than  200  lb  (90.7  kg)  of  tilefish  on 
board  harvested  such  tilefish  in  the  EEZ. 
To  obtain  or  renew  a  commercial  vessel 
permit  for  South  Atlantic  snapper- 
grouper,  more  than  50  percent  of  the 
applicant's  earned  income  must  have 
been  derived  from  commercial  fishing 
(i.e.,  harvest  and  first  sale  of  fish)  or 
bom  charter  fishing,  or  gross  sales  of 
fish  harvested  from  the  owner's, 
operator's,  corporation's,  or 
partnership's  vessels  must  have  been 
greater  than  $20,000,  during  one  of  the 
3  calendar  years  preceding  the 
application. 
•        *        »        *        » 

(g)  Transfer.  A  vessel  permit  or 
endorsement  or  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  as  provided  in 
p>aragraph  (m)  of  this  section  for  a 
commercial  vessel  permit  for  Gulf  reef 
fish,  paragraph  (n)  of  this  section  for  a 
fish  trap  endorsement,  paragraph  (p)  of 
this  section  iat  a  red  snapper 
endorsement,  or  paragraph  (q)  of  this 
section  for  a  king  mackerel  permit.  A 
person  who  acquires  a  vessel  or 
dealership  who  desires  to  conduct 
activities  for  which  a  permit  or 
endorsement  is  required  must  apply  for 
a  permit  or  endorsement  in  accordance 
with  the  provisions  of  this  section.  If  the 
acquired  vessel  or  dealership  is 
ourently  permitted,  the  apphcation 
must  be  accompanied  by  the  original 
permit  and  a  copy  of  a  signed  bill  of  sale 
or  equivalent  acquisition  papers. 

(q)  Adoratorium  on  commercial  vessel 
permits  for  king  mackerel.  This 


paragraph  (q)  is  effective  through 
October  15,  2000. 

(1)  Effective  March  4, 1998,  an  initial 
commercial  vessel  permit  for  king 
mackerel  will  be  issued  only  if  the 
vessel  owner  was  the  owner  of  a  vessel 
with  a  commercial  vessel  permit  for 
king  mackerel  on  or  before  October  16. 
1995.  A  king  mackerel  permit  for  a 
vessel  whose  owner  does  not  meet  this 
moratorium  criterion  may  be  renewed 
only  through  April  30. 1999. 

(2)  To  obtain  a  commercial  vessel 
permit  for  king  mackerel  under  the 
moratorium,  an  owner  or  operator  of  a 
vessel  that  does  not  have  a  vaUd  king 
mackerel  permit  on  March  4. 1998.  must 
submit  an  apphcation  to  the  RD 
postmarked  or  hand  dehvered  not  later 
than  June  2, 1998.  Other  than 
applications  for  renewals  of  commercial 
vessel  permits  for  king  mackerel,  no 
apphcations  for  commercial  vessel 
permits  for  king  mackerel  will  be 
accepted  after  June  2. 1998.  Apphcation 
forms  are  available  from  the  RD. 

(3)  An  owner  will  not  be  issued  initial 
commercial  vessel  permits  for  king 
mackerel  under  the  moratorium  in 
numbers  exceeding  the  number  of 
vessels  permitted  in  the  lung  mackerel 
fishery  that  he/she  owned 
simultaneously  on  or  before  October  16, 
1995.  If  a  vessel  with  a  commercial 
vessel  permit  for  king  mackerel  on  or 
before  October  16, 1995,  has  been  sold 
since  that  date,  the  owner  on  or  before 
that  date  retains  the  right  to  the 
commercial  vessel  permit  for  king 
mackerel  unless  there  is  a  written 
agreement  that  such  right  transfers  to 
the  new  owner. 

(4)  An  owner  of  a  permitted  vessel 
may  transfer  the  commercial  vessel 
permit  for  king  mackerel  issued  under 
this  moratorium  to  another  vessel 
owned  by  the  same  entity. 

(5)  An  owner  whose  percentage  of 
earned  income  or  gross  sales  qualified 
him/her  for  the  commercial  vessel 
permit  for  king  mackerel  issued  imder 
the  moratorium  may  request  that  NMFS 
transfer  that  permit  to  the  owner  of 
another  vessel,  or  to  the  new  owner 
when  he  or  she  transfers  ownership  of 
the  permitted  vessel.  Such  owner  of 
another  vessel,  or  new  owner,  may 
receive  a  commercial  vessel  permit  for 
king  mackerel  for  his  or  her  vessel,  and 
renew  it  through  April  15  following  the 
first  full  calendar  year  after  obtaining  it, 
without  meeting  the  percentage  of 
earned  income  or  gross  sales 
requirement  of  paragraph  (a)(2)(iii)  of 
this  section.  However,  to  further  renew 
the  commercial  vessel  permit,  the  owner 
of  the  other  vessel,  or  new  owner,  must 
meet  the  earned  income  or  gross  sales 
requirement  not  later  than  the  first  fiill 


JMI 


Federal  Regirter/Vol.  63.  No.  42 /Wednesday,  March  4,  1998 /Rules  and  Regulations  10567 


calendar  year  after  the  permit  transfer 
takes  place. 

(6)  An  owner  of  a  permitted  vessel, 
the  permit  for  which  is  based  on  an 
operator's  earned  income  and,  thus,  is 
^^d  only  when  that  person  is  the 
operator  of  the  vessel,  may  request  that 
NMFS  transfer  the  permit  to  the  income- 
qualifying  operator  when  such  operator 
becomes  an  owner  of  a  vessel. 

(7)  An  owner  of  a  permitted  vessel, 
the  permit  for  which  is  based  on  an 
operator's  earned  income  and,  thus,  is 
valid  only  when  that  person  is  the 
operator  of  the  vessel,  may  have  the 
operator  quahfication  on  the  permit 
removed,  and  renew  it  without  such 
qualification  through  April  15  following 
the  first  full  calendar  year  after 
removing  it,  without  meeting  the  earned 
income  or  gross  sales  requirement  of 
paragraph  (a)(2)(iii)  of  this  section. 
However,  to  further  renew  the 
commercial  vessel  permit,  the  owner 
must  meet  the  earned  income  or  gross 
sales  requirement  not  later  than  the  first 
full  calendar  year  after  the  operator 
qualification  is  removed.  To  have  an 
operator  quaUfication  removed  from  a 
permit,  the  owner  must  return  the 
original  permit  to  the  RD  with  an 
application  for  the  changed  permit. 

(8)  NMFS  will  not  reissue  a 
commercial  vessel  permit  for  king 
mackerel  if  the  permit  is  revoked  or  if 
the  RD  does  not  receive  an  application 
for  renewal  within  1  year  of  the  permit's 
expiration  date. 

5.  In  §  622.5.  paragraph  (a){l)(i)  is 
revised  to  read  as  follows: 

f  622.5    Recordkeeping  and  reporting. 

***** 

(a)  *  *  * 
(1)  *  *  * 

(i)  Coastal  migratory  pelagic  fish.  The 
owner  or  operator  of  a  vessel  that  fishes 
for  or  lands  coastal  migratory  pelagic 
fish  for  sale  in  or  from  the  Gulf,  Mid- 
Atlantic,  or  South  Atlantic  EEZ  or 
adjoining  state  waters,  or  whose  vessel 
is  issued  a  commercial  permit  for  king 
or  Spanish  mackerel,  as  required  under 
§622.4(a)(2)(iii)  or  (iv),  who  is  selected 
to  report  by  the  SRD,  must  maintain  a 
fishing  record  on  a  form  available  ft-om 
the  SRD  and  must  submit  such  record 
as  specified  in  paragraph  (a)(2)  of  this 
section. 
***** 

6.  In  §  622.6,  paragraphs  (c)  and  (d) 
are  removed  and  paragraph  (b)  is 
revised  to  read  as  follows: 

622.6    Vessel  and  gear  identification. 

***** 

(b)  Gear  identification— {1)  Traps/pots 
and  associated  buoys — (i)  Traps  or 
pots— {A]  Caribbean  EEZ.  A  fish  trap  or 


spiny  lobster  trap  used  or  possessed  in 
the  Caribbean  EEZ  must  display  the 
official  niunber  specified  for  the  vessel 
by  Puerto  Rico  or  the  U.S.  Virgin  Islands 
so  as  to  be  easily  identified. 

(B)  Gulf  and  South  Atlantic  EEZ.  A 
fish  trap  used  or  possessed  in  the  Gulf 
EEZ  and  a  sea  bass  pot  used  or 
possessed  in  the  South  Atlantic  EEZ 
between  3 5*1 5. 3 '  N.  lat.  (due  east  of 
Cape  Hatteras  Light,  NC)  and  28"'35.1'  N. 
lat.  (due  east  of  the  NASA  Vehicle 
Assembly  Building,  Cape  Canaveral, 
FL),  or  a  fish  trap  or  sea  bass  pot  on 
board  a  vessel  with  a  commercial  permit 
for  Gulf  reef  fish  or  South  Atlantic 
snapper-grouper,  must  have  a  valid 
identification  tag  issued  by  the  RD    ^ 
attached.  A  golden  crab  trap  used  or 
possessed  in  the  South  Atlantic  EEZ  or 
on  board  a  vessel  with  a  commercial 
permit  for  golden  crab  must  have  the 
commercifd  vessel  permit  number 
permanently  affixed  so  as  to  be  easily 
distinguished,  located,  and  identified; 
an  identification  tag  issued  by  the  RD 
may  be  used  for  this  purpose  but  is  not 
required. 

(li)  Associated  buoys.  A  buoy  that  is 
attached  to  a  trap  or  pot  must  display 
the  official  niunber  and  assigned  color 
code  so  as  to  be  easily  distinguished, 
located,  and  identified  as  follows: 

(A)  Caribbean  EEZ.  Each  buoy  must 
display  the  official  niunber  and  color 
code  assigned  to  the  Vessel  by  Puerto 
Rico  or  the  U.S.  Virgin  Islands, 
whichever  is  applicable. 

(B)  Gulf  and  South  AUantic  EEZ.  Each 
buoy  must  display  the  official  number 
and  color  code  assigned  by  the  RD.  In 
the  Gulf  EEZ,  a  buoy  must  be  attached 
to  each  trap,  or  each  end  trap  if  traps  are 
connected  by  a  line.  In  the  South 
Atlantic  EEZ,  buoys  are  not  required  to 
be  used,  but,  if  used,  each  buoy  must 
display  the  official  number  and  color 
code.  However,  no  color  code  is 
required  on  a  buoy  attached  to  a  golden 
crab  trap. 

(iii)  Presumption  of  ownership.  A 
Caribbean  spiny  lobster  trap,  a  fish  trap, 
a  golden  crab  trap,  or  a  sea  bass  pot  in 
the  EEZ  will  be  presumed  to  be  the 
property  of  the  most  recently 
documented  owner.  This  presumption 
will  not  apply  with  respect  to  sudi  traps 
and  pots  that  are  lost  or  sold  if  the 
owner  reports  the  loss  or  sale  within  15 
days  to  the  RD. 

(iv)  Unmarked  traps,  pots,  or  buoys. 
An  unmarked  Caribbean  spiny  lobster 
trap,  a  fish  trap,  a  golden  crab  trap,  a  sea 
bass  pot.  or  a  buoy  deployed  in  the  EEZ 
where  such  trap.  pot.  or  buoy  is 
required  to  be  marked  is  illegal  and  may 
be  disposed  of  in  any  appropriate 
manner  by  the  Assistant  Administrator 
or  an  authorized  officer. 


(2)  Gillnet  buoys.  On  board  a  vessel 
with  a  valid  Spanish  mackerel  permit 
that  is  fishing  for  Spanish  mackerel  in, 
or  that  possesses  Spanish  madcerel  in  or 
fix)m,  the  South  Atlantic  EEZ  off  Florida 
north  of  25*20.4'  N.  lat,  which  is  a  line 
directly  east  fix)m  the  Dade/Monroe 
Coimty,  FL,  boundary,  the  float  line  of 
each  gillnet  possessed,  including  any 
net  in  use,  must  have  a  maximum  of 
nine  distinctive  floats,  i.e.,  different 
fit>m  the  usual  net  buoys,  spaced 
uniformly  at  a  distance  of  100  yd  (91.4 
m)  or  less.  Each  such  distinctive  float 
must  display  the  official  niunber  of  the 
vessel. 

1622.31    [Amandsdl 

7.  In  §  622.31,  paragraph  (d)  is 
removed  and  paragraphs  (e)  through  (k) 
are  redesignated  as  paragraphs  (d) 
through  (j)  respectively. 

8.  In  §  622.32,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

S  622.32    ProMbKed  and  NmltwMwrvest 


(c)  •  •  * 

(1)  Cobia.  No  person  may  possess 
more  than  two  cobia  per  day  in  or  bom 
the  Gulf,  Mid-Atlantic,  or  South 
Atlantic  EEZ,  regardless  of  the  number 
of  trips  or  duration  of  a  trip. 
*        *        •        •        • 

9.  to  §622.35.  paragraph  (e)(2)(i)  is 
revised  to  read  as  follows: 


land/ 


S  622.35    Soutli  Atlanttc  EEZ 
or  area  closures. 

(e)  •  *  * 

(2)  *  *  * 

(i)  In  SMZs  specified  in  paragraphs 
(e)(l){i)  through  (xviii)  and  (e)(l)(xxii) 
through  (xxix)  of  this  section,  the  use  of 
a  gillnet  or  a  trawl  is  prohibited,  and 
fishing  may  be  conducted  only  with 
handluie.  rod  and  reel,  and  spearfishing 
gear. 

10.  In  §622.37,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

S  622.37    Minimum  sizes. 

***** 

(c)  *  •  • 

(1)  Cobia  in  the  Gulf.  Mid-Atlantic,  or 
South  Atlantic— 33  inches  (83.8  cm), 
fork  length. 

*        •        *        *        • 

11.  In  §622.38.  paragraph  (a)  is 
revised  and  paragraph  (h)  is  added  to 
read  as  follows: 

§622.38    l.andlng  fish  intact 

*****  . 

(a)  The  following  must  be  maintained 
with  head  and  fins  intact:  Cobia.  king 


1 
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mackerel,  and  Spanish  mackerel  in  or 
from  the  Gulf.  Mid-Atlantic,  or  South 
Atlantic  EEZ.  except  as  specified  for 
king  mackerel  in  paragraph  (h)  of  this 
section;  South  Atlantic  snapper-grouper 
in  or  frt}m  the  South  Atlantic  EEZ; 
yellowtail  snapper  in  or  from  the 
Caribbean  EEZ;  and  flnfish  in  or  from 
the  Gulf  EEZ,  except  as  specified  in 
paragraphs  (c).  (d).  and  (e)  of  this 
section.  Such  fish  may  be  eviscerated, 
gilled,  and  scaled,  but  must  otherwise 
be  maintained  in  a  whole  condition. 

•  •       •       •       * 

(h)  A  maximum  of  five  cut-off 
(damaged)  king  mackerel  may  be 
possessed  in  the  Gulf.  Mid-Atlantic,  or 
South  Atlantic  EEZ  on.  and  offloaded 
ashore  from,  a  vessel  that  is  operating 
under  a  trip  limit  for  king  mackerel 
specified  in  §  622.44(a).  Such  cut-off 
(damaged)  king  mackerel  are  not 
counted  against  the  trip  limit  and  may 
not  be  sold  or  piirchased. 

12.  In  §622.40.  the  first  sentence  of 
paragraph  (b)(3){i)  introductory  text  is 
revised  to  read  as  follows: 

1622.40    Umitatlon  on  traps  and  pots. 

•  •        •        •        • 

(b)  •  •  • 
(3)  •  *  • 

(i)  A  sea  bass  pot  that  is  used  or 
possessed  in  the  South  Atlantic  EEZ 
between  35*15.3'  N.  lat.  (due  east  of 
Cape  Hatteras  Light.  NC)  and  28°35.1'  N. 
lat.  (due  east  of  the  NASA  Vehicle 
Assembly  Building.  Cape  Canaveral.  FL) 
is  required  to  have  on  at  least  one  side, 
excluding  top  and  bottom,  a  panel  or 
door  with  an  opening  equal  to  or  larger 
than  the  interior  end  of  the  trap's  throat 
(funnel).  *  •  * 

•  •        *        •        • 

13.  In  §622.41.  paragraphs  (c).  (d)(1). 
and  (d)(3)  are  revised  to  read  as  follows: 

f  622.41    Species-speciflc  limttations. 

•  •        •        •        • 

(c)  Coastal  migratory  pelagic  fish — (1) 
Authorized  gear.  Subject  to  5ie 
prohibitions  on  gear/methods  specified 
in  §  622.31,  the  following  are  the  only 
fishing  gears  that  may  be  used  in  the 
Gulf.  Mid-Atlantic,  and  South  Atlantic 
EEZ  in  directed  fisheries  for  coastal 
migratory  pelagic  fish: 

(i)  King  mackerel.  Atlantic  migratory 
group— 

(A)  North  of  34''37.3'  N.  lat..  the 
latitude  of  Cape  Lookout  Light.  NC— all 
gear  except  drift  gillnet  and  long  gillnet. 

(B)  South  of  34''37.3'  N.  lat.— 
automatic  reel,  bandit  gear,  handline. 
and  rod  and  reel. 

4ii)  King  mackerel.  Gulf  migratory 
group — hook-and-line  gear  and  run- 
around  gillnet. 


(iii)  Spanish  mackerel,  Atlantic 
migratory  group— automatic  reel,  bandit 
gear,  handline,  rod  and  reel,  cast  net. 
run-around  gillnet.  and  stab  net. 

(iv)  Spanish  mackerel,  Gulf  migratory 
group — all  gear  except  drift  gillnet.  long 
gillnet.  and  purse  seine. 

(v)  Cobia  in  the  Mid-Atlantic  and 
South  Atlantic  EEZ.  dolphin  in  the 
South  Atlantic  EEZ,  and  little  tunny  in 
the  South  Atlantic  EEZ  south  of  34"'37.3' 
N.  lat. — automatic  reel,  bandit  gear, 
handline,  rod  and  reel,  and  pelagic 
longline. 

(vi)  Cero  in  the  South  Atlantic  EEZ 
and  little  tunny  in  the  South  Atlantic 
EEZ  north  of  34''37.3'  N.  lat.— all  gear 
except  drift  gillnet  and  long  gilhiet. 

(vii)  Bluefish,  cero,  cobia,  dolphin, 
and  httle  timny  in  the  Gulf  EEZ— all 
gear  except  drift  gillnet  and  long  gillnet. 

(2)  Unauthorized  gear.  Gear  types 
other  than  those  specified  in  paragraph 
(c)(1)  of  this  section  are  unauthorized 
gear  and  the  following  possession 
limitations  apply: 

(i)  Long  gillntts.  A  vessel  with  a  long 
gillnet  on  board  in,  or  that  has  fished  on 
a  trip  in.  the  Gulf,  Mid- Atlantic,  or 
South  Atlantic  EEZ  may  not  have  on 
board  on  that  trip  a  coastal  migratory 
pelagic  fish. 

[ii]  Drift  gillnets.  A  vessel  with  a  drift 
gilhiet  on  board  in.  or  that  has  fished  on 
a  trip  in.  the  Gulf  EEZ  may  not  have  on 
board  on  that  trip  a  coastal  migratory 
pelagic  fish. 

(iii)  Other  unauthorized  gear.  Except 
as  specified  in  paragraph  (c)(2)(iv)  of 
this  section,  a  person  aboard  a  vessel 
with  unauthorized  gear  other  than  a 
drift  gilhiet  in  the  Gulf  EEZ  or  a  long 
gillnet  on  board  in.  or  that  has  fished  in. 
the  EEZ  where  such  gear  is  not 
authorized  in  paragraph  {c){l)  of  this 
section,  is  subject  to  the  bag  limit  for 
king  and  Spanish  mackerel  specified  in 
§622.39(c)(l)(ii)  and  to  the  limit  on 
cobia  specified  in  §  622.32(c)(1). 

(iv)  Exception  for  king  mackerel  in  the 
Gulf  EEZ.  The  provisions  of  this 
paragraph  (c)(2Kiv)  apply  to  king 
mackerel  taken  in  the  Gulf  EEZ  and  to 
such  king  mackerel  possessed  in  the 
Gulf.  Paragraph  (c)(2)(iii)  of  this  section 
notwithstanding,  a  person  aboard  a 
vessel  that  has  a  valid  commercial 
permit  for  king  mackerel  is  not  subject 
to  the  bag  limit  for  king  mackerel  when 
the  vessel  has  on  board  on  a  trip 
unauthorized  gear  other  than  a  drift 
gillnet  in  the  Gulf  EEZ  or  a  long  gillnet. 
Thus,  the  following  applies  to  a  vessel 
that  has  a  commercial  permit  for  king 
mackerel: 

(A)  Such  vessel  may  use  in  the  Gulf 
EEZ  no  unauthorized  gear  in  a  directed 
fishery  for  king  mackerel. 


JMI 


(B)  If  such  a  vessel  has  a  drift  gillnet 
or  a  long  gillnet  on  board,  no  king 
mackerel  may  be  possessed. 

(C)  If  such  a  vessel  has  imauthorized 
gear  on  board  other  than  a  drift  gillnet 
in  the  Gulf  EEZ  or  a  long  gillnet,  the 
possession  of  king  mackerel  taken 
incidentally  is  restricted  only  by  the 
closure  provisions  of  §  622.43(a)(3)  and 
the  trip  limits  specified  in  §  622.44(a). 
See  also  paragraph  (c)(4)  of  this  section 
regarding  the  purse  seine  incidental 
catch  allowance  of  king  mackerel. 

(3)  GiHnets—(i)  King  mackerel.  The 
minimum  allowable  mesh  size  for  a 
gilhiet  used  to  fish  in  the  Gulf,  Mid- 
Atlantic,  or  South  Atlantic  EEZ  for  king 
mackerel  is  4.75  inches  (12.1  cm), 
stretched  mesh.  A  vessel  in  such  EEZ, 
or  having  fished  on  a  trip  in  such  EEZ, 
with  a  gillnet  on  board  that  has  a  mesh 
size  less  than  4.75  (12.1  cm)  inches, 
stretched  mesh,  may  not  possess  on  that 
trip  an  incidental  catch  of  king  mackerel 
that  exceeds  10  percent,  by  number,  of 
the  total  lawfully  possessed  Spanish 
mackerel  on  board. 

(ii)  Spanish  mackerel.  (A)  The 
minimum  allowable  mesh  size  for  a 
gillnet  used  to  fish  in  the  Gulf,  Mid- 
Atlantic,  or  South  Atlantic  EEZ  for 
Spanish  mackerel  is  3.5  inches  (8.9  cm), 
stretched  mesh.  A  vessel  in  such  EEZ, 
or  having  fished  on  a  trip  in  such  EEZ, 
with  a  gillnet  on  board  that  has  a  mesh 
size  less  than  3.5  inches  (8.9  cm), 
stretched  mesh,  may  not  possess  on  that 
trip  any  Spanish  mackerel. 

iB)  C5n  board  a  vessel  with  a  valid 
Spanish  mackerel  permit  that  is  fishing 
for  Spanish  mackerel  in,  or  that 
possesses  Spanish  mackerel  in  or  from, 
the  South  Atlantic  EEZ  off  Florida  north 
of  25''20.4'  N.  lat.,  which  is  a  line 
directly  east  from  the  Dade/Monroe 
County,  FL,  boundary — 

(1)  No  person  may  fish  with.  set.  place 
in  the  water,  or  have  on  board  a  gillnet 
with  a  float  line  longer  than  800  yd  (732 
m). 

12)  No  person  may  fish  with.  set.  or 
place  in  the  water  more  than  one  gillnet 
at  any  one  time. 

[3]  No  more  than  two  gillnets, 
including  any  net  in  use.  may  be 
possessed  at  any  one  time;  provided, 
however,  that  if  two  gillnets.  including 
any  net  in  use.  are  possessed  at  any  one 
time,  they  must  have  stretched  mesh 
sizes  (as  allowed  imder  the  regulations) 
that  differ  by  at  least  .25  inch  (.64  cm). 

(4)  No  person  may  soak  a  gilhiet  for 
more  than  1  hour.  "Hie  soak  period 
begins  when  the  first  mesh  is  placed  in 
the  water  and  ends  either  when  the  first 
mesh  is  retrieved  back  on  board  the 
vessel  or  the  gathering  of  the  gillnet  is 
begun  to  facilitate  retrieval  on  board  the 
vessel,  whichever  occure  first;  providing 
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that,  once  the  first  mesh  is  retrieved  or 
the  gathering  is  begun,  the  retrieval  is 
continuous  until  the  gillnet  is 
completely  removed  from  the  water. 

(5)  The  float  line  of  each  gillnet 
possessed,  including  any  net  in  use, 
must  have  the  distinctive  floats 
specified  in  §  622.6(b)(2). 

(4)  Purse  seine  incidental  catch 
allowance.  A  vessel  in  the  EEZ,  or 
having  fished  in  the  EEZ,  with  a  purse 
seine  on  board  will  not  be  considered  as 
fishing,  or  having  fished,  for  king  or 
Spanish  mackerel  in  violation  of  a 
prohibition  of  purse  seines  under 
paragraph  (c)(2)  of  this  section,  in 
violation  of  the  possession  limits  under 
paragraph  (c)(2)(iii)  of  this  section,  or.  in 
the  case  of  king  mackerel  from  the 
Atlantic  migratory  group,  in  violation  of 
a  closure  effected  in  accordance  vn\h 
§  622.43(a),  provided  the  king  mackerel 
on  board  does  not  exceed  1  percent,  or 
the  Spanish  mackerel  on  board  does  not 
exceed  10  percent,  of  all  fish  on  board 
the  vessel.  Incidental  catch  will  be 
calculated  by  niunber  and/or  weight  of 
fish.  Neither  calculation  may  exceed  the 
allowable  percentage.  Incidentally 
caught  king  or  Spanish  mackerel  are 
counted  toward  the  quotas  provided  for 
under  §  622.42(c)  and  are  subject  to  the 
prohibition  of  sale  under 
§622.43(a)(3)(iii). 

(d)  *  *  * 

(1)  Authorized  gear.  Subject  to  the 
gear  restrictions  specified  in  §  622.31, 
the  following  are  the  only  gear  types 
authorized  in  a  directed  fishery  for 
snapper-grouper  in  the  South  Atlantic 
EEZ:  Bandit  gear,  bottom  longUne,  buoy 
gear,  handline,  rod  and  reel,  sea  bass 
pot,  and  spearfishing  gear. 
*        *        *        •        * 

(3)  Use  of  sink  nets  off  North 
Carolina.  A  vessel  that  has  on  board  a 
commercial  permit  for  South  Atlantic 
snapper-grouper,  excluding  wreckfish, 
that  fishes  in  the  EEZ  off  North  Carolina 
on  a  trip  with  a  sink  net  on  board,  may 
retain  otherwise  legal  South  Atlantic 
snapper-grouper  taken  on  that  trip  with 
bandit  gear,  buoy  gear,  handline,  rod 
and  reel,  or  sea  bass  pot.  For  the 
purpose  of  this  paragraph  (d)(3),  a  sink 
net  is  a  gilbiet  with  stretched  mesh 
measurements  of  3  to  4.75  inches  (7.6  to 
12.1  cm)  that  is  attached  to  the  vessel 
when  deployed. 
***** 

14.  In  §  622.42,  the  first  sentence  of 
paragraph  (c)  introductory  text  is 
revised  to  read  as  follows: 

§622.42    Quotas. 

***** 

(c)  *  *  •  King  and  Spanish  mackerel 
quotas  apply  to  persons  who  fish  under 


commercial  vessel  permits  for  king  or 
Spanish  mackerel,  as  required  under 
§622.4(a)(2)(iii)or(iv).  ••* 

***** 

15.  to  §622.43,  paragraph  (a)(3)(i)  and 
(ii)  are  revised  and  paragraph  (c)  is 
added  to  read  as  follows: 

§622.43    Closures. 

(a)  •  *  * 

(3)  *  *  * 

(i)  A  person  aboard  a  vessel  for  which 
a  commercial  permit  for  king  or  Spanish 
mackerel  has  been  issued,  as  required 
under  §  622.4{a)(2)(iii)  or  (iv).  may  not 
fish  for  king  or  Spanish  mackerel  in  the 
EEZ  or  retain  king  or  Spanish  mackerel 
in  or  fixtm  the  EEZ  under  a  bag  or 
possession  limit  specified  in  §  622.39(c) 
for  the  closed  species,  migratory  group, 
zone,  subzone,  or  gear,  except  as 
provided  for  imder  paragraph  (a)(3)(ii) 
of  this  section. 

(ii)  A  person  aboard  a  vessel  for 
which  the  permit  indicates  both  charter 
vessel/headboat  for  coastal  migratory 
pelagic  fish  and  commercial  king  or 
Spanish  mackerel  may  continue  to 
retain  fish  under  a  bag  and  possession 
Umit  specified  in  §  622.39(c),  provided 
the  vessel  is  operating  as  a  charter 
vessel  or  headboat. 
***** 

(c)  Reopening.  When  a  fishery  has 
been  closed  based  on  a  projection  of  the 
quota  specified  in  §  622.42  being 
reached  and  subsequent  data  indicate 
that  the  quota  was  not  reached,  the 
Assistant  Administrator  may  file  a 
notification  to  that  effect  vdth  the  Office 
of  the  Federal  Register.  Such 
notification  may  reopen  the  fishery  to 
provide  an  opportxmity  for  the  quota  to 
be  reached. 

16.  to  §  622.44,  paragraph  (a)(2)(ii)(B) 
introductory  text  is  revised  to  read  as 
follows: 

§622.44    Commercial  trip  limits. 

***** 

(a)  *  *  * 

(2)  *  •  * 

(ii)  •  *  * 

(B)  Hook-and-line  gear,  to  the  Florida 
west  coast  subzone,  Idng  mackerel  in  or 
fi"om  the  EEZ  may  be  possessed  on 
board  or  landed  from  a  vessel  with  a 
commercial  permit  for  king  mackerel,  as 
required  by  §  622.4(a)(2)(iii),  and 
operating  under  the  hook-and-line  gear 
quota  in  §622.42(c)(l)(i)(A)(2)(/): 
***** 

17.  to  §622.45,  in  paragraph  (d)(2), 
the  reference  "§622.4(a)(2)(iv)"  is 
revised  to  read  "§  622.4{a)(2)(vi)"  and 
paragraph  (h)  is  added  to  read  as 
follows: 


§622.45    Restrlcttons on  sala^urchass. 

(h)  Cut-off  (damaged)  king  mackerel. 
A  cut-ofT  (damaged)  kmg  mackerel 
lawrfuUy  possessed  or  offloaded  ashore, 
as  specified  m  §  622.38(h),  may  not  be 
sold  or  purchased. 

18.  to  §  622.48,  in  paragraph  (d)(1). 
the  phrase  "reopening  of  a  fishery 
prematurely  closed"  is  removed,  and 
paragraph  (c)  is  revised  to  read  as 
follows: 

§  622.48    Adjustment  of  management 
measures. 

***** 

(c)  Coastal  migratory  pelagic  fish.  For 
cobia  or  for  a  migratory  group  of  king  or 
Spanish  mackerel:  MSY,  overfishmg 
level,  TAC,  quota  (includmg  a  quota  of 
zero),  bag  limit  (mcluding  a  bag  limit  of 
zero),  minimum  size  limit,  vessel  trip 
limits,  closed  seasons  or  areas,  gear 
restrictions  (ranging  from  regulation  to 
complete  prohibition),  reallocation  of 
the  cpmmercial/recreational  allocation 
of  Atlantic  group  Spanish  mackerel,  and 
pwmit  requirements. 


§§622.4  and  622.44    [Amended] 

19.  The  words  "and  Spanish"  are 
removed  in  the  following  places: 

a.  to  §  622.4,  in  the  first  sentence  of 
paragraph  (a){2)(ii),  in  the  headmg  of 
paragraph  (o),  in  the  first  sentence  of 
paragraph  (o)(l),  and  in  the  second  and 
third  sentences  of  paragraph  (o)(2). 

b.  to  §  622.44,  in  paragraph 
(a)(2)(ii)(A)(2)(fl. 

§622.44    [Amended] 

20.  The  words  "king  and"  are 
removed  in  §  622.44(b){l)(i)  and 
(b)(l)(ii)  introductory  text. 

[FR  Doc.  98-5476  Filed  3-3-98;  8:45  am] 
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Administration 

50  CFR  Part  679 

[Docicet  No.  971208296-7296-01;  I.D. 
022598C] 

Fislieries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Inshore  Component 
Pollock  in  the  Bering  Sea  Subarea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
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pollock  for  processing  by  the  inshore 
component  in  the  Bering  Sea  subarea 
(BS)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent  exceeding 
the  first  seasonal  allowance  of  the 
pollock  total  allowable  catch  (TAC) 
apportioned  to  vessels  harvesting 
pollock  for  processing  by  the  inshore 
component  in  the  BS  of  the  BSAI. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  February  26. 1998;  until 
1200  hrs.  A.l.t..  April  15. 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEiB(TARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  is 
managed  by  NMFS  according  to  the 
Fishery  Management  Flan  for  the 
Groundfish  Fishery  of  tbe  Bering  Sea 
and  Aleutian  Islands  Area  (FMP)  as 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.. 
Fishing  by  U.S.  processor^  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  §  679.20(c)(2)(ii), 
the  first  seasonal  allowance  of  the 
pollock  TAC  apportioned  to  vessels 
harvesting  pollock  for  processing  by  the 
inshore  component  in  the  BS  of  the 
BSAI  was  established  as  151,279  metric 
tons  (mt)  by  the  by  the  Interim  1998 


Harvest  Specifications  of  Groundfish  for 
the  BSAI  (62  FR  65626,  December  15, 
1998). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  first  seasonal 
allowance  of  the  pollock  TAC 
apportioned  to  vessels  harvesting 
pollock  for  processing  by  the  inshore 
component  in  the  BS  of  the  BSAI  will 
soon  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  146,279  mt,  and  is 
setting  aside  the  remaining  5,000  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(Ui).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
catching  pollodc  for  processing  by  the 
inshore  component  in  the  BS  of  the 
BSAI. 

This  closure  is  effective  firom 
February  26,  1998.  through  1200  hrs. 
A.l.t.,  April  15, 1998.  Under 
§679.20(a)(5)(i).  the  second  seasonal 
allowance  of  pollock  TAC  will  become 
available  for  directed  fishing  at  1200 
hrs,  A.l.t.,  September  1,  1998.  Maximum 
retainable  bycatch  amounts  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
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firom  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  first  seasonal 
allowance  of  the  polled  TAC 
apportioned  to  vessels  harvesting 
pollock  for  processing  by  the  inhere 
component  in  the  BS  of  the  BSAI.  A 
delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  The  fleet  has  already  taken  the 
first  seasonal  allowance  of  the  pollock 
TAC  apportioned  to  vessels  harvesting 
pollock  for  processing  by  the  inshore 
component  in  the  BS  of  the  BSAI. 
Further  delay  woidd  only  result  in 
overharvest  which  would  disrupt  the 
FMP's  objective  of  providing  sufficient 
pollock  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
delayed  for  30  days.  Accordingly,  imder 
5  U.S.C.  553(d).  a  delay  in  the  effective 
date  is  hereby  waived. 

Classification 

This  action  is  required  by  § .  679.20 
and  is  exempt  bom  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  26, 1998. 

Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  98-5508  Filed  2-26-98;  4:59  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>(ic  of  the  pnsposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-«4-403] 

RIN  1904-AA67 

Energy  Conservation  Program  for 
Consumer  Products:  Notice  of  Public 
Workshop  on  Clothes  Washers  Energy 
Efficiency  Standards  Rulemaking 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

action:  Notice  of  Public  Workshop. 

summary:  The  Department  will  convene 
a  public  workshop  to  discuss  revised 
analytical  tools  (e.g.,  life  cycle  cost, 
national  energy  forecasting,  and 
shipment  spreadsheets)  and  the 
assumptions  to  be  used  for  the  life- 
cycle-cost  (LCC)  analysis  including 
some  sample  LCC  results  if  available. 
The  Department  also  will  present  a 
document  stating  the  methodology  and 
assumptions  used  for  the  reverse 
engineering  analysis  for  the  typical 
vertical-axis  clothes  washers. 
Additionally,  the  Department  will 
report  a  tabulation  of  existing  consumer 
research  which  it  plans  to  use  to  address 
consumer  issues. 

DATES:  The  public  workshop  will  be 
held  on  Wednesday,  March  11, 1998, 
from  9:00  a.m.  to  4:00  p.m.,  and 
Thursday,  March  12, 1998,  from  9.00 
a.m.  to  noon.  Written  comments  (3 
copies)  must  be  received  on  or  before 
April  15.  1998. 

ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of  Energy,  Room 
lE-245,  on  March  11.  1998,  and  in 
Room  6E-069  on  March  12,  1998,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  Comments 
should  be  addressed  to  Bryan  Berringer 
at  the  address  indicated  below  under 
Further  Information. 

Copies  of  the  transcript  of  the  public 
workshop,  public  comments  received. 


and  this  notice  may  be  read  or 
purchased  at  the  DOE  Freedom  of 
Information  Reading  Room,  U.S.  DOE, 
Forrestal  Building,  Room  lE-190, 1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-6020. 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bryan  Berringer,  U.S.  Department  of 
Energy;  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-43, 1000 
Independence  Avenue,  SW, 
Washington.  EX:  20585-0121,  (202) 
586-0371,  E-mail: 
Bryan.Berringer@HQ.DOE.GOV 
Eugene  Margolis,  Esq.,  U.  S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building.  Mail  Station  GC- 
72.  1000  Independence  Avenue,  SW, 
Washington.  DC  20585-3410,  (202) 
586-9507,  E-mail: 
Eugene.Margolis@HQ.DOE.GOV 
Ms.  Brenda  Edwards-Jones,  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  U.S. 
Department  of  Energy,  Mail  Station  EE- 
43,  lOOO  Independence  Avenue,  SW, 
Washington.  DC  20585-0121,  (202)  586- 
2945.  E-mail:  Brenda.Edwards- 
Jones@HQ.  DOE.GOV 
SUPPLEMENTARY  INFORMATION: 
The  following  topics  will  be 
discussed  at  this  workshop: 

1.  Overview  of  the  current  clothes 
washers  rulemaking  schedule  and 
process. 

2.  Discussion  of  Revised  Analytical 
Tools,  Data  and  Assumptions:  The 
Department  seeks  input  on  the  revised 
analytical  tools,  data,  and  assumptions 
to  be  used  for  the  life-cycle-cost 
analysis. 

A.  Life-Cycle-Cost:  The  Department 
will  present  a  revised  life-cycle-cost 
spreadsheet  model  that  has  been 
developed  which  will  account  for 
variabihty  of  key  criteria,  such  as, 
energy  prices  and  water  heater  fuel  type. 
The  spreadsheet  includes  the  cost  and 
energy  efficiency  level  data  obtained. 

B.  Price:  To  obtain  prices  as  an  input 
to  the  LCC  spreadsheet,  the  Department 
will  present  a  draft  discussion  paper  on 
the  assumptions  for  mark-ups  for 
clothes  washer  rulemaking  analysis. 

C.  National  Energy  Savings  Forecasts: 
The  Department  will  review  the 
spreadsheet  discussed  at  the  previous 
workshop. 


D.  Shipment  Forecasts:  The 
Department  will  present  alternative 
approaches  to  obtain  shipment  data  for 
the  National  Energy  Savings 
spreadsheet. 

3.  Reverse  Engineering  Approach:  The 
Department  will  present  a  document 
stating  the  methodology  and 
assumptions  used  for  the  reverse 
engineering  analysis  for  the  typical 
vertical-axis  clothes  washers. 

4.  Consumer  Issues:  The  Department 
will  report  a  tabulation  of  existing 
consumer  research  which  it  plans  to  use 
to  address  consumer  issues. 

Previously  released  and  distributed 
information  pertaining  to  this 
rulemaking  include  the  following:  An 
Advance  Notice  of  Proposed 
Rulemaking  to  Amend  the  Energy 
Conservation  Standards  for  Three 
Cleaning  Products,  published  on 
November  14, 1994  (59  FR  56423),  and 
comments  thereon;  Draft  Report  on  the 
Preliminary  Engineering  Analysis  for 
Clothes  Washers  (October,  1996);  Draft 
Report  on  Design  Options  for  Clothes 
Washers  (October.  1996);  Draft  Clothes 
Washers  Rulemaking  Framework  (July 
8,  1997);  and  the  transcript  from  the 
November  15.  1996,  and  July  23, 1997, 
Workshops  and  comments  relating  to 
the  workshops.  Copies  of  these 
materials  may  be  read  or  purchased  at 
the  EXDE  Freedom  of  Information 
Reading  Room.  You  can  contact  the 
Freedom  of  Information  Reading  Room 
at  the  above  address  and  phone  number 
for  further  information. 

The  Department  also  welcomes 
written  comments  on  the  items  to  be 
presented  at  the  workshop  until  April 
15,  1998.  Written  comments  or 
recommendations  (3  copies)  should  be 
submitted  to  Bryan  Berringer  at  the 
above  listed  address. 

Copies  of  the  preliminary  material  for 
the  workshop,  including  spreadsheets, 
will  be  available  beginning  the  week  of 
February  16, 1998,  on  the  Office  of 
Codes  and  Standards  web  site  which  is 
as  follows:  http://wvNrw.eren.doe.gov/.^ 
buildings/codes_standards/index.htm. 
If  you  have  any  questions,  or  plan  to 
attend  the  workshop,  or  if  you  are 
unable  to  access  the  web  site  and  wrish 
to  obtain  material  for  the  workshop, 
please  contact  Ms.  Brenda  Edwards- 
Jones  at  (202)  586-2945  or  Mr.  Bryan 
Berringer  at  (202)  586-0371.  or  (202) 
586-4617  by  fax. 
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Issued  in  Washington,  DC,  on  February  26, 
1998. 

Dan  W.  Reicher, 

Assistant  Secretary,  Energy  Efficiency  and 

Renewable  Energy. 

[FR  Doc.  9S-5544  Filed  3-3-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-103-AO] 

mN2120-AA64 

Airworthineee  Directives;  Airbus  R/lodei 
A320  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
installation  of  a  rubber  strip,  and 
replacement  of  connection  sheets  and 
the  seal  retainer  on  the  avionics 
compartment  access  door  with  new 
parts:  and  installation  of  drip  pans  and 
additional  drain  gutters  on  the  avionics 
racks.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  trickling  of 
water  into  the  avionics  compartment, 
which  could  result  in  avionics  computer 
and  equipment  malfunctions. 
DATES:  Comments  must  be  received  by 
April  3, 1998. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  96-NM- 
103-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  triews,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-103-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
96-NM-103-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion     | 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DGAC 
advises  that  it  has  received  several 
reports  of  reduced  operation  of  the 
avionics  compartment  computers  due  to 
water  spillage  in  the  galley  and  the 
trickling  of  water  into  the  electrical 
connectors  located  below  the  floor 
panels  of  the  galley.  This  condition,  if 
not  corrected,  could  result  in  avionics 
computer  and  equipment  malfunctions. 


Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-53-1070,  Revision  6,  dated  July 
18, 1995,  which  describes  procedures 
for  installation  of  a  rubber  strip,  and 
replacement  of  connection  sheets  and 
the  seal  retainer  on  the  avionics 
compartment  access  door  with  new 
parts. 

In  addition,  Airbus  has  issued  Service 
Bulletin  A320-24-1054,  Revision  2, 
dated  September  22, 1993,  which 
describes  procedures  for  installation  of 
drip  pans  and  additional  drain  gutters 
on  the  avionics  racks. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  imsafe  condition.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directives  96-01 1-075  (B), 
dated  January  3, 1996,  and  96-040- 
076(B),  dated  February  14. 1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France.  I 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  ein  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 


Cost  Impact 

The  FAA  estin^ates  that  118  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
actions  specified  in  Airbus  Service 
Bulletin  A320-53-1070,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,273  per  airplane. 
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Based  on  these  figures,  the  cost  impact 
of  this  action  on  U.S.  operators  is 
estimated  to  be  $171,454,  or  $1,453  per 
airplane. 

It  would  take  approximately  41  work 
hours  to  accomplish  the  actions 
specified  in  Airt)us  Service  Bulletin 
A320-24-1054,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
would  cost  approximately  $4,340  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  action  on  U.S.  operators 
is  estimated  to  be  $802,400,  or  $6,800 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomphshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


10573 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amendod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docicet  96-NM-103-AO. 

Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  22119  or 
21999  has  not  been  accomplished, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ofjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  trickling  of  water  into  the 
avionics  compartment,  which  could  result  in 
avionics  computer  and  equipment 
malfunctions,  accomplish  the  following: 

(a)  Except  for  airplanes  on  which  the 
access  door  has  been  removed,  sealed,  or 
blocked  in  accordance  with  Airbus  Service 
Information  Letter  53-052,  dated  August  30, 
1991;  or  in  accordance  with  a  method 
approved  by  the  FAA:  Within  18  months 
after  the  effective  date  of  this  AD,  install  a 
rubber  strip,  and  replace  the  connection 
sheets  and  the  seal  retainer  on  the  avionics 
compartment  access  door  with  new  parts,  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1070,  Revision  6,  dated  July  18, 
1995. 

(b)  Within  3  years  after  the  effective  date 
of  this  AD,  install  drip  pans  and  additional 
drain  gutters  on  the  avionics  racks  in 
accordance  with  Service  Bulletin  A3  20-24- 
1054,  Revision  2,  dated  September  22, 1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANfM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  96-011- 
075(B),  dated  January  3, 1996.  and  96-040- 
076(B),  dated  February  14, 1996. 

Issued  in  Renton,  Washington,  on  February 
25, 1998. 

Darreil  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-5480  Filed  3-3-98;  8:45  am] 

BILLINQ  OOOE  4t10-1»-U 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-02-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  90, 100, 200,  and  300 
Serias  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


StiMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Raytheon 
Aircraft  Company  (Raytheon)  90, 100, 
200,  and  300  series  airplanes  (formerly 
known  as  Beech  Aircraft  Corporation 
90,  100,  200,  and  300  series  airplanes). 
The  proposed  action  would  require: 
checking  the  airplane  maintenance 
records  from  January  1, 1994,  up  to  and 
including  the  effective  date  of  the 
proposed  AD,  for  any  MIL-H-6000B 
fuel  hose  replacements  on  the  affected 
airplanes;  inspecting  any  replaced 
rubber  fuel  hose  for  a  spiral  or  diagonal 
external  wrap  with  a  red  stripe  the 
length  of  the  hose  with  94519  printed 
along  the  stripe;  and,  replacing  any 
MIL-H-6000B  rubber  fuel  hose 
matching  this  description  with  an  FAA- 
approved  hose  having  a  criss-cross  or 
braided  external  wrap.  This  proposed 
AD  is  the  resuh  of  a  report  of  a  product 
defect  by  the  manufacturer  that  could 
cause  fuel  system  blockage  eind  engine 
stoppage.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fuel  flow  interruption,  which  if  not 
corrected,  could  lead  to  uncommanded 
loss  of  engine  power  and  loss  of  control 
of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  May  1, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-92- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Radeon  Aircraft  Company.  P.  O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  625-7043.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  Griffith,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office, 
Room  100, 1801  Airport  Rd.,  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4145;  facsimile:  (316)  946-4407. 
SUPPLEMBITARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire. 

Gommimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments, 
specified  above,  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-92-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-92-AD,  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 


Discussion 

Buckeye  Rubber  Products,  Inc. 
(Buckeye)  discovered  and  notified  the 
FAA  and  Ra]rtheon  that  some  of  its 
MIL-H-6000B  V2-inch  to  3-inch  rubber 
hoses  were  manufactvired  with  defects. 
This  type  of  hose  is  used  in  the  fuel 
systems  of  certain  Raytheon  90. 100. 
200.  and  300  series  airplanes.  Raytheon 
also  notified  the  FAA  Uiat  it  installed 
some  of  these  hoses  in  the  fuel  systems 
of  Raytheon  Models  C90A  and  B200. 
and  B300  series  airplanes  as  original 
equipment  manufactured  from  January 
1. 1994.  and  beyond.  For  airplanes 
manufactured  prior  to  January  1. 1994. 
this  rubber  hose  may  have  been 
installed  as  a  replacement  hose. 

Raytheon  and  Buckeye  removed  some 
of  the  hoses  from  the  eiirplanes  that  have 
reported  fuel  system  problems,  and 
determined  after  testing  that  a  particular 
batch  of  this  rubber  hose  is  susceptible 
to  collapse  when  exposed  to  airplane 
fuel. 

The  tests  performed  on  the  rubber 
hose  showed  a  weak  butt  joint  bond  and 
joint  separation  of  an  internal  seam. 
Fuel  flowing  through  this  batch  of  hose 
separates  the  joints  and  causes 
delamination  of  the  inner  tube,  collapse 
of  the  hose,  and  fuel  flow  obstruction. 

These  hoses  are  identified  by  a  3/8- 
inch-wide  red  or  orange-red,  length- 
wise stripe,  with  the  manufacturer's 
code,  94519,  printed  periodically  along 
the  line  in  red  letters  on  one  side.  The 
hoses  have  a  spiral  or  diagonal  outer 
wrap  with  a  fabric-type  texture  on  the 
rubber  surface. 

Relevant  Service  Information 

Raytheon  has  issued  Mandatory 
Service  Bulletin  No.  2718.  Rev.  1,  Issued 
January,  1997;  Revised:  June.  1997. 
which  specifies  procediires  for  replacing 
all  MIL-H-6000B  rubber  fuel  hoses  on 
the  affected  airplanes  that  were 
manufactured  from  January  1, 1994,  and 
after;  inspecting  the  affected  airplanes 
that  were  manufactured  prior  to  January 
1, 1994.  for  any  MIL-H-6000B  rubber 
fuel  hoses  that  have  been  replaced;  and. 
removing  the  MIL-H-6000B 
replacement  hoses  that  have  a  spiral  or 
diagonal  exterior  wrap  and  a  red  or  red- 
orange  stripe  with  the  manufacturer 
code,  94519.  The  Raytheon  service 
bulletin  also  specifies  discarding  any 
hose  found  with  this  description,  and 
replacing  the  hose  with  a  hose  that  has 
a  criss-cross  or  braided  type  of  external 
wrap  for  all  affected  airplanes. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above. 


including  the  above  service  information, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  fuel  flow 
interruption,  which  if  not  corrected, 
could  lead  to  uncommanded  loss  of 
engine  power  and  loss  of  control  of  the 
airplane. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  other  Raytheon  90, 100,  200, 
and  300  series  ai^lanes  of  the  same 
type  design,  the  proposed  AD  would 
require:  replacing  all  of  the  MIL-H- 
6000B  rubber  fuel  hose  in  the  affected 
airplanes  that  were  manufactured  bom 
January  1, 1994,  and  after,  with  an  FAA- 
approved  rubber  fuel  hose  that  has  a 
criss-cross  or  braided  pattern  on  the 
external  wrap.  For  airplanes 
manufactured  prior  to  January  1, 1994, 
the  proposed  AD  would  require 
checking  the  airplane  maintenance 
records  from  January  1, 1994  up  to  and 
including  the  effective  date  of  die 
proposed  AD.  for  any  MIL-H-6000B 
rubber  fuel  hose  replacements;  and,  if  a 
replacement  has  beian  made,  checking 
the  replacement  hose  for  diagonal  or 
spiral  wrap  that  has  a  3/8-inch-wide  red 
or  orangie-red.  length-wise  stripe,  with 
the  manufacturer's  code,  94519,  printed 
periodically  along  the  line  in  red  letters 
on  one  side.  In  the  case  of  the  Raytheon 
Models  C90A,  B200,  and  B300  series 
airplanes  with  this  ftiel  hose  installed  at 
the  factory,  the  proposed  AD  would 
require  replacing  the  fuel  hoses  with 
FAA-approved  MIL-H-6000B  fuel  hoses 
that  have  a  criss-cross  or  braided 
external  wrap.  Accomplishment  of 
replacement  would  be  in  accordance 
with  Raytheon  Aircraft  Mandatory 
Service  Bulletin  No.  2718.  Rev.  I, 
Issued:  January,  1997,  Revised:  June. 
1997. 


Cost  Impact 

The  FAA  estimates  that  4,868 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD.  that  it 
would  take  approximately  1  workhour 
to  per  airplane  to  accomplish  the 
proposed  initial  check,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  and  labor  cost  will  be 
covered  under  the  manufacturer's 
warranty  program  if  the  hose  is  returned 
to  the  manufacturer.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $292,080  or  $60  per 
airplane.  Since  an  owner/operator  who 
holds  at  least  a  private  pilot's  certificate 
as  authorized  by  sections  43.7  and  43.9 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.9)  can  accomplish  die 
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initial  check  of  the  airplane 
maintenance  records,  the  only  cost 
impact  upon  the  public  is  the  time  it 
will  take  the  affected  airplane  owners/ 
operators  of  airplanes  to  check  the 
records.  The  FAA  has  not  taken  into 
account  the  cost  of  replacing  the  hose, 
since  the  manufacturer  is  offering 
warranty  credit  for  the  hose 
replacement. 

The  cost  impact  figure  discussed 
above  is  based  on  the  assimiption  that 
no  operator  has  yet  accomplished  any  of 
the  requirements  of  the  proposed  AD 
action,  and  that  no  operator  will 
accomplish  these  actions  in  the  future  if 
this  proposed  AD  were  not  adopted. 

Regulat(H7  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
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200C.... 
200CT  . 
200T  .... 
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B200C  . 

B200CT 
B200T.. 

300  

B300  .... 
B300C  . 


proposal  woidd  not  have  sufficient 
fisderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft, 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.Q  106(g).  40113, 44701. 
138.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

RayAson  Airenft  CoiBpaiijr:  Elocket  No.  97- 
CB-92-AD. 

Applicability:  The  following  model  and 
serial  numbered  airplanes,  certificated  in  any 
category. 

Note  1:  The  Models  and  serial  numbers 
listed  in  this  AD  take  precedence  over  thorn 
listed  in  Raytheon  Aircraft  Service  Bulletin 
No.  2718,  Rev.  1,  Issued:  January,  1997; 
Revised:  June,  1997. 


MOOOlS 

65-90  

65-A90 

B90 

C90 

C90A  

C90B  

E90 

F90  

H90 

100  

A100 

A100-1  (RU-21J)  

B100 

200 


Serial  numt)ers 


U-l  through  LJ-75,  and  U-77  through  LJ-113. 

U-76.  LJ-114  through  LJ-317,  and  LJ-178A. 

LJ-318  through  LJ-501. 

lJ-502  through  LJ-1062. 

LJ-1063  through  U-1287.  U-1289  through  LJ-1294.  and  LJ-1296  through  U-1299 

LJ-1288,  LJ-1295.  and  LJ-1300  through  LJ-1445. 

LW-1  through  LW-347. 

LA-2  through  LA-236. 

LL-1  through  LL-61. 

B-2  through  B-89,  and  &-93. 

B-1,  B-90  through  B-92,  B-94  through  B-204.  and  B-206  through  B-247 

BB-3  through  BB-6. 

BE-1  through  BE-137. 

BB-2,  BB-6  through  BB-185,  BB-187  through  BB-202,  BB-204  through  BB-269  BB-271 
through  BB-407.  BB-409  through  B&-468,  B6-470  through  BB-488.  BB-490  through  B8- 
509,  BB-51 1  through  BB-529.  BB-S31  through  BB-550,  BB-552  through  BB-562  BB-S64 
through  BB-572,  BB-674  through  BB-590.  BB-592  through  BB-608,  BB-6 10  through  BB- 
626.  BB-628  through  BB-646.  BB-648  through  BB-664,  BB-735  through  BB-792.  BB-794 
through  BB-797.  BB-799  through  BB-822.  BB-824  through  BB-828.  BB-830  through  BB- 
853.  BB-872,  BB-873.  BB-892,  BB-893.  and  BB-912. 

BL-1  through  BL-23,  and  BL-25  through  BL-36. 

BN-1. 

BT-1  through  BT-22.  and  BT-28. 

BC-1  through  BC-75.  and  BD-1  through  BD-30. 

BJ-1  through  BJ-66. 

BP-1,  BP-7  through  BP-11.  BP-22.  BP-24  through  BP-63.  FC-1  through  FC-3  FE-1 
through  FE-36.  and  GR-1  through  GR-19. 

BB-829.  BB--854  through  BB-870.  BB-874  through  BB-891.  BB-894.  BB-896  through  BB- 
911.  BB-913  through  BB-990.  BB-992  through  BB-1051.  BB-1053  through  BB-1092  BB- 
1094.  BB-1095.  BB-1099  through  BB-1104,  BB-1106  through  BB-1116.  BB-1 118  through 
BB-1184,  BB-1 186  through  BB-1263,  BB-1265  through  BB-1288.  BB-1290  through  BB- 
1300.  BB-1302  through  BB-1425.  BB-1427  through  BB-1447.  BB-1449.  BB-1450  BB- 
1452.  BB-1 453.  BB-1 455.  BB-1 456.  and  BB-1 458  through  BB-1 536. 

BL-37  through  BL-57.  BL-61  through  BL-140.  BU-1  through  BU-10,  BV-1  throuoh  BV-12 
and  BW-1  through  BW-21.  v  '^• 

BN-2  through  BN-4,  BU-11.  BU-12.  FG-1,  and  FG-2. 
BT-23  through  BT-27,  and  BT-29  through  BT-38. 
FA-1  through  FA-230.  and  FF-1  through  FF-19. 
FL-1  through  FL-141. 
FM-1  through  FM-9.  and  FN-1. 
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Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardJess  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD. 

The  request  should  include  an  assessment 
of  the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafiB  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it   . 

Compliance:  Required  within  the  next  200 
hours  time- in-service  (TIS)  after  the  effisctive 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  fiiel  flow  interruption,  which  if 
not  corrected,  would  lead  to  uincommanded 
loss  of  engine  power  and  loss  of  control  of 
the  airplane,  accomplish  the  following: 

(a)  For  airplanes  manufactured  prior  to 
January  1, 1994,  accomplish  the  following  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  section  in 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  (SB)  No.  2718,  Rev.  I,  Issued: 
January,  1997;  Revised:  June,  1997: 

(1)  Check  the  airplane  maintenance  records 
for  any  MIL-H-6000B  fuel  hose  replacement 
from  January  1, 1994  up  to  and  including  the 
effective  date  of  this  AD. 

(2)  If  the  airplane  records  show  that  an 
MIL-H-6000B  fuel  hose  has  been  replaced, 
prior  to  further  flight,  inspect  the  airplane 
fuel  hoses  for  the  3/8-inch-wide  red  or 
orange-red,  length-wise  stripe,  with  the 
manufacturer's  code,  94519,  printed 
periodically  along  the  line  in  red  letters  on 
one  side. 

The  hoses  have  a  spiral  or  diagonal  outer 
wrap  with  a  fabric-type  texture  on  the  rubber 
surface. 

(3)  Prior  to  further  flight,  replace  any  fuel 
hose  that  matches  the  description  in 
paragraph  {a)(2)  of  this  AD  with  an  FAA- 
approved  MILr-H-«000B  fuel  hoses  that  have 
a  criss-cross  or  braided  external  wrap. 

(b)  An  owner/operator  holding  at  least  a 
private  pilot  certificate  as  authorized  by 
§43.7  of  the  Federal  Aviation  Regulations  (14 
CFR  43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance  with 
this  AD  in  accordance  with  §  43.9  of  the 
Federal  Aviation  Regulations  (14  CFR  43.9) 
can  accomplish  paragraph  (a)(1)  required  by 
this  AD. 

(c)  For  Raytheon  Model  C90A  and  8200, 
and  B300  series  airplanes  that  were 
manufactured  on  January  1, 1994  and  after, 
replace  the  MIL-H-6000B  fuel  hoses  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  section  of 
Raytheon  SB  No.  2718,  Rev.  1,  Issued: 
January  1997,  Revised:  June,  1997. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  rubber  fuel  hose  having 
spiral  or  diagonal  external  wrap  with  a  3/8- 
inch-wide  red  or  orange-red,  length-wise 
stripe  running  down  the  side  of  the  hose, 
with  the  manufacturer's  code.  94519.  printed 
periodically  along  the  line  in  red  letters  on 
any  of  the  affected  airplanes. 


(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  ttie  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  OfSce,  Room  100, 1801  Airport 
Rd.,  Wichita,  Kmsas  67209.  The  request  shall 
be  forwarded  thtough  an  appropriate  FAA 
Maintenance  Inqsector,  who  may  add 
comments  and  tben  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(g)  All  persona  affected  by  this  directive 
may  obtain  copies  of  the  dociunent  referred 
to  herein  upon  request  to  Raytheon  Aircraft 
Company,  P.  O.  Box  85,  Wichita,  Kansas 
67201-0085;  or  nay  examine  this  document 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
February  26. 1998. 

Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

IFR  Doc.  98-5594  Filed  3-3-98;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-NM-153-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  AirtMJS  Model 
A300-600  Series  Airplanes 

agency:  Federal  Aviation 

AdministratioQ,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300-600  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  cracks  in 
the  angle  fltting  at  frame  40  of  the  center 
wing  box,  and  corrective  actions,  if 
necessary;  and  eventual  modification  of 
that  angle  fitting,  which  would 
terminate  the  repetitive  inspections. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  cracks  in  the  center 


wing  box  angle  fitting,  which  could 
result  in  the  failure  of  the  center  wing 
box  at  frame  40,  and  consequent 
reduced  structural  integrity  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
April  3, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
153-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  refarenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFOMMATION  CONTACT: 
Norman  B.  Marteason,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPt.EMENTARY  IffORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  coBunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  97-NM-153-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-153-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1 'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300-600  series  airplanes.  The 
DGAC  advises  that,  diuing  inspections 
of  the  lower  outboard  radius  of  frame  40 
on  Model  A300  series  airplanes, 
operators  have  foimd  30  cases  of 
cracking  in  this  area.  The  cracking 
originated  in  a  fastener  hole.  Based  on 
design  similarity,  analysis  has  shown 
that  cracking  also  could  occur  in  this 
area  on  Model  A300-600  series 
airplanes.  This  condition,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  the  failure  of  the 
center  wing  box  at  frame  40,  and 
consequent  reduced  structural  integrity 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-57-6052,  Revision  1,  dated  July 
22, 1996,  which  describes  procedures 
for  repetitive  inspections  to  detect 
cracks  in  the  angle  fitting  at  fr^e  40  of 
the  center  wing  box,  and  follow-on 
corrective  actions,  if  necessary.  The 
follow-on  corrective  actions  include 
repetitive  eddy  current  inspections,  and 
temporary  repair  of  the  area  prior  to 
accomplishment  of  a  permanent 
modification. 

Airbus  also  has  issued  Service 
Bulletin  A300-57-6053,  Revision  1, 
dated  October  31, 1995,  which  describes 
procediues  for  a  modification  to  the 
angle  fitting  at  frame  40,  which  would 
eliminate  the  need  for  the  rei)etitive 
inspections.  The  modification  involves 
the  installation  of  new  angle  fittings  and 
taper-lok  fasteners.  Accomplishment  of 
the  actions  specified  in  this  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

The  DGAC  classified  Airbus  Service 
Bulletin  A300-57-6052,  Revision  1, 
dated  July  22, 1996,  as  mandatory  and 
issued  French  airworthiness  directive 
(CNJ  95-lll-l81(B)Rl,  dated  October 
23, 1996,  in  order  to  assiue  the 
continued  airworthiness  of  these 
airplanes  in  France. 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Difierences  Between  the  Proposed  Rule 
and  the  Related  Service  Bulletin 

The  proposed  rule  would  differ  from 
Airbus  Service  Bulletin  A300-57-6052 
in  that,  imlike  the  compliance  time 
thresholds  and  intervals  provided  in  the 
service  bulletin,  this  proposed  AD 
would  require  accomplishment  of  the 
actions  at  compliance  time  thresholds 
and  intervals  based  on  the  Average 
Flight  Time  (AFT)  of  the  airplane,  as 
specified  in  Table  1  of  this  AD.  The 
threshold  and  intervals  defined  in  the 
service  bulletin  are  based  on  an  AFT  of 
125  minutes.  For  airplanes  that  are 
operated  with  different  flight  durations, 
adjustments  must  be  made  to  the 
thresholds  and  intervals.  To  provide 
clarification  of  the  appropriate 
thresholds  and  intervals,  Table  1  has 
been  included  in  this  proposed  AD.  The 
thresholds  and  intervals  provided  in 
Table  1  have  been  adjusted  for  various 
AFT's. 

The  proposed  rule  also  would  differ 
from  the  service  bulletin  in  that  the 
service  bulletin  recommends  the  visual 
inspection  be  accomplished  with  or 
without  the  nut  removed,  while  this 
proposed  AD  requires  that  any 
inspection,  whether  visual,  eddy 
current,  or  liquid  penetrant,  be 
performed  with  the  nut  removed.  The 
FAA  has  determined  that,  without 
removal  of  the  nut,  a  visual  inspection 
technique  is  not  an  appropriate  method 
of  compliance  with  the  proposed  AD, 
due  to  the  time  required  to  gain  access 
to  the  area  to  be  inspected  and  the 


necessity  to  perform  frequent 
subsequent  inspections  if  the  inspection 
is  done  without  removal  of  the  nut. 

Operators  should  also  note  that, 
unlike  the  procedures  described  in  the 
service  bulletin,  this  proposed  AD 
would  not  permit  further  flight  with 
cracking  detected  in  the  forward  angle 
fitting  of  frame  40.  The  FAA  has 
determined  that,  due  to  the  safety 
implications  and  consequences 
associated  with  such  cracking,  all 
fittings  that  are  found  to  be  cracked 
must  be  replaced  prior  to  further  flight. 

Further,  although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  accompUshed  in  accordance  with  a 
method  approved  by  the  FAA. 

Additionally,  operators  should  note 
that  this  AD  proposes  to  mandate, 
within  4  years  after  the  effective  date  of 
this  AD.  the  modification  described  in 
Airbus  Service  Bulletin  A300-5 7-6053, 
Revision  1,  dated  October  31, 1995,  as 
terminating  action  for  the  repetitive 
inspections.  (Incorporation  of  the 
terminating  action  specified  in  this 
service  bulletin  is  optional  in  French 
airworthiness  directive  95-lll-181(B) 
Rl,  dated  October  23, 1996.)  The  FAA 
has  determined  that  long-term 
continued  operational  safety  will  be 
better  assured  by  design  changes  to 
remove  the  soiut»  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  be  provichng 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  modification  requirement  is  in 
consonance  with  these  conditions. 

Cost  Impact 

The  FAA  estimates  that  54  Model 
A300-600  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  36  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $116,640,  or 
$2,160  per  airplane,  per  inspection 
cycle. 

It  would  take  approximately  754  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
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approximately  $11,605  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$3,069,630.  or  $56,845  per  airplane. 
The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomphsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

RegnUtory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safiaty. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DiRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AiriMH:  Docket  97-NM-153-AD. 

Applicability:  Model  A300-600  series 
airplanes  on  v/hich  Airbus  Modification 
10453  has  not  been  installed;  certificated  in 
any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whethisr  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requiremento  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafis  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  cracks  in  the  center  wing  box 
angle  fitting,  which  could  result  in  the  bilure 
of  the  center  wing  box  at  frame  40,  and 
consequent  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  the 
threshold  specified  in  Table  1  of  this  AD,  as 
appUcable,  or  within  1,500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later  Perform  a  detailed  visual,  eddy 
current,  or  liquid  penetrant  inspection  to 
detect  cracking  in  the  angle  fitting  of  frame 
40  (both  left  and  r^t).  with  the  nut 
removed,  in  accor^nce  with  Airbus  Service 
Bulletin  A300-5 7-6052.  Revision  1,  dated 
July  22. 1996.  Thereafter,  repeat  the 
inspections  at  the  interval  specified  in  Table 
1  of  this  AD,  as  applicable,  until  the  actions 
required  by  paragreph  (c)  of  this  AD  have 
been  accomplished. 


1   Table  1 

Average  flight  time  (AFT):  Flight  hours/light  cycles 

1 

Threshold 
(flight  cy- 
cles) 

Visualln- 

spectionln- 

teival  (flight 

cycles) 

Eddy  cur- 
rent/liquid 
penetrant 
Inspection 
interval 
(flight  cy- 
cles) 

2.10-2.49 „ 

5.900 
5.600 
5.200 
4.800 
4.400 
4.000 
3,600 
2,300 
2.800 

4.700 
4,400 
4,100 
3,800 
3.500 
3.200 
2.800 
2,500 
2,200 

6,300 
4,900 
4,600 
4.200 
3.900 
3,500 
3,200 
2.800 
2.500 

2.50-2.99 

3.00-3.49 I                    

3.5(KJ.99 

4.00-4.49 

4.50-4.99 ,                

5.00-5.49 „ ^ 

5.50-5.99 

6.00-6.50 ,                    

JMI 


(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  if  any  crack  is  found  during  an 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish 
follow-on  corrective  actions  in  accordance 
with  the  procedures  specified  in  Airbus 
Service  Bulletin  A300-57-6052,  Revision  1. 
dated  July  22, 1996. 

(c)  Within  4  years  after  the  effective  date 
of  this  AD,  modify  the  angle  fitting  at  frame 
40  (both  left  and  right)  in  accordance  with 
Airbus  Service  Bulletin  A300-57-6053, 
Revision  1,  dated  October  31, 1995. 
Accomplishment  of  the  modification 


constitutes  terminating  action  for  the 
repetitive  insp>ections  required  by  paragraph 
(a)  of  this  AD. 

(d)  If  any  crack  is  found  during  an 
inspection  required  by  paragraph  (a)  of  this 
AD,  and  the  applicable  service  bulletin 
specifies  to  contact  the  manufacturer  for  an 
appropriate  action:  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  International  Branch,  ANM- 
116,  FAA,  Transport  Airplane  Directorate. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conmients  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Informadon  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  tbis  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 
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(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  (C3^)  9&- 
111-181(B)  Rl,  dated  October  23. 1996. 

Issued  in  Renton,  Washington,  on  February 
26, 1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-5605  Filed  3-3-98;  8:45  am) 
BILUNQ  CODE  4»I0-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  Na  9»-CE-63-AO] 

RIN  2120-AA64 

Airworthiness  DIrectivas;  BrMsh 
Aerospace  (Operations)  Limited 
HP.137  IMkI,  Jetstream  Series  200,  and 
Jetstream  Model  3101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplem«ital  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  document  proposes  to 
revise  an  earUer  proposed  airworthiness 
directive  (AD)  that  would  have 
superseded  Airworthiness  Directive 
(AD)  82-20-04  Rl,  which  cuirentiy 
requires  repetitively  inspecting  the  main 
landing  gear  (MLG)  hinge  fitting, 
support  angles,  and  attachment  bohs  on 
British  Aerospace  (Operations)  Limited 
HP.137  Mkl  and  Jetstream  series  200 
airplanes,  and  repairing  or  replacing  any 
part  that  is  cracked  beyond  certain 
Umits.  The  proposed  AD  would  have 
required  instalhng  improved  design 
MLG  fittings,  as  terminating  action  for 
the  repetitive  inspections  that  are 
currently  required  by  AD  82-20-04  Rl, 
and  would  have  incorporated  the 
Jetstream  Model  3101  airplanes  into  the 
ApplicabiUty  of  the  AD.  The  actions 
specified  in  the  proposed  AD  are 
intended  to  prevent  structtu-al  failure  of 
the  MLG  caused  by  fatigue  cracking, 
which  could  result  in  loss  of  control  of 
the  airplane  diuing  landing  operations. 
The  Federal  Aviation  Administration 
(FAA)  inadvertently  proposed 
eliminating  repetitive  inspections  of 
both  the  MLG  fitting  and  MLG  support 


angles  in  the  proposal.  Only  the 
inspections  of  the  MLG  fitting  should  be 
eliminated;  the  inspections  of  the  MLG 
support  angle  are  still  vahd.  Since 
adding  these  inspections  goes  beyond 
the  scope  of  what  was  originally 
proposed,  the  FAA  has  determined  that 
the  comment  period  for  the  proposal 
should  be  reopened  and  the  public 
should  have  additional  time  to 
comment. 

DATES:  Comments  must  be  received  on 
or  before  May  8, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-CE-53- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoiui  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to 
this  proposed  AD  may  be  obtained  fix>m 
British  Aerospace  (Operations)  Limited, 
Prestwick  hitemational  Airport, 
Ayrshire,  KA9  2RW,  ScoUand; 
telephone:  (44-292)  79888;  facsimile: 
(44-292)  79703:  or  AI(R)  Ltd.,  13850 
McLearen  Road,  Hemdon,  Virginia 
22071;  telephone:  (703)  736-4325; 
facsimile:  (703)  736-4399.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  FAA.  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtmients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this 
supplemental  notice  may  be  changed  in 
lig^t  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  vriW  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this 
supplemental  notice  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  95-CE-53- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

Availability  of  Supplemental  NPRM's 

Any  person  may  obtain  a  copy  of  this 
supplemental  NPRM  by  submitting  a 
request  to  the  FAA,  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-CE-53- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Events  Leading  to  This  Supplemental 
NPRM 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  British  Aerospace  (Operations) 
Limited  HP.137  Mkl,  Jetstream  series 
200,  and  Jetstream  Model  3101  airplanes 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  March  18, 1997  (62  FR 
12771).  The  NPRM  proposed  to 
supersede  AD  82-20-04  Rl  with  a  new 
AD  that  would  (1)  initially  retain  the 
requirement  of  repetitively  inspecting 
the  MLG  hinge  fitting,  support  angles, 
and  attachment  bolts,  and  repairing  or 
replacing  any  part  that  is  cracked;  (2) 
incorporate  the  Jetstream  Model  3101 
airplanes  into  the  Applicability  of  the 
AD;  and  (3)  eventually  require  the 
installation  of  improved  design  MLG 
fittings,  part  number  (P/N)  1379133B1 
and  1379133B2  (Modification  5218).  as 
terminating  action  for  the  repetitive 
inspections.  AccompUshment  of  the 
proposed  action  would  in  accordance 
with  the  followring  service  information: 

— British  Aerospace  Jetstream 
Mandatory  Service  Bulletin  (MSB) 
No.  7/5,  which  includes  procediues 
for  inspecting  the  left  and  right  main 
landing  gear  hinge  attachment  nuts  to 
the  auxihary  and  aft  spars  for  signs  of 
relevant  movement  between  the  nuts 
and  hinge  fitting  on  HP.137  MKl  and 
Jetstream  series  200  airplanes.  This 
MSB  incorporates  the  following 
effective  pages: 
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Pages 

Revision  level 

Date 

2  and  4  

Oriainal  Issue 

March  31    1982 

1  and  3 

Revision  1 

May  23,  1988. 

— British  Aerospace  MSB  No.  7/8, 
which  includes  procedures  for 
inspecting  the  MLG  hinge  fitting  for 


cracks,  and  repairing  cracked  hinge 
fittings  on  HP.  137  MKl  and  Jetstream 
series  200  airplanes.  This  MSB 


incorporates  the  following  effective 
pages: 


Revision  level 


Date 


2,  5, 6,  7,  and  8 
1,3.  and  4 


Revision  2 
Revision  3 


January  6,  1983. 
May  23,  1988. 


— ^Jetstream  Alert  Service  Bulletin  (ASB) 
32-A-JA  850127.  which  includes 
procedures  for  inspecting  the  MLG 


hinge  fitting  and  support  angle  for 
cracks  on  Jetstream  Model  3101 


airplanes.  This  ASB  incorporates  the 
following  effective  pages: 


Pages 


Revision  level 


Date 


Sttwough  14 
1  through  4  .. 


Original  Issue 
Revision  2  


April  17.  1985. 
November  11.  1994. 


—Jetstream  Service  Bulletin  (SB)  57-JM         fittings,  part  number  (P/N)  1379133B1 
5218,  which  includes  procedures  for  and  1379133B2  (Modification  5218), 

installing  improved  design  MLG  on  HP.  137  Mkl,  Jetstream  series  200. 

Pages 

3.  5,  6,  7,  8,  9,  11.  12,  17,  18,  19.  21.  22.  23.  24,  27.  28,  29,  30.  and  31   

26  and  26 

10  and  20 ♦ 

1.  2,  4,  13,  14,  15,  and  16  


and  certain  Jetstream  Model  3101 
airplanes.  lliis  SB  incorporates  the 
following  effective  pages: 


Revision  Level 


Revision  1 
Revision  2 
Revision  3 
Revision  4 


Date 


September  29,  1987. 
August  24,  1988. 
January  29,  1990. 
October  31,  1990. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA  inadvertently  proposed 
eliminating  repetitive  inspections  of 
both  the  MLG  fitting  and  MLG  support 
angles  in  the  NPRM.  Only  the 
inspections  of  the  MLG  fitting  should  be 
eliminated;  the  inspections  of  the  MLG 
support  angles  are  still  valid. 

The  Supplemental  NPRM 

Because  the  inspections  of  the  MLG 
support  angles  go  beyond  the  scope  of 
what  was  originally  proposed  in  die 
NPRM.  the  FAA  has  determined  that  the 
comment  period  for  the  NPRM  should 
be  reopened  and  the  pubUc  should  have 
additional  time  to  comment. 

Di£Rerences  Between  the  Proposed  AO, 
the  British  AD.  and  Existing  AD  82-20- 
04  Rl 

AD  82-20-04  Rl  allows  continued 
flight  if  cracks  are  foimd  in  the  MLG 
hinge  fitting  support  angles  that 

Eropagate  no  further  than  the  tooling 
oles.  The  appUcable  service  bulletin 


specifies  replacement  of  the  support 
angles  only  if  cracks  are  found 
exceeding  this  limit,  as  does  British  AD 
015-05-«5.  The  proposed  AD,  if 
adopted,  would  not  allow  continued 
flight  if  any  crack  is  found.  FAA  poUcy 
is  to  disallow  airplane  operation  when 
known  cracks  exist  in  primary  structure, 
unless  the  ability  to  sustain  ultimate 
load  with  these  cracks  is  proven.  The 
main  landing  gear  is  considered  primary 
structure,  and  the  FAA  has  not  received 
any  analysis  to  prove  that  ultimate  load 
can  be  sustained  with  cracks  in  this 
area. 

Cost  Impact  I 

The  FAA  estimates  that  71  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  271  workhours 
(inspections:  61  workhours;  installation: 
210  workhours)  per  airplane  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  to 
accomplish  the  proposed  AD  are 
provided  by  the  manufacturer  at  no  cost 
to  the  owners/operators  of  the  affected 
airplanes.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 


U.S.  operators  is  estimated  to  be 
$1,154,460,  or  $16,260  per  airplane. 
This  figure  only  takes  into  account  the 
cost  of  the  initial  inspections  and 
inspection-terminating  modification  and 
does  not  take  into  accoimt  the  cost  of 
repetitive  inspections.  The  FAA  has  no 
way  of  determining  the  number  of 
repetitive  inspections  each  HP.  13 7  Mkl, 
Jetstream  series  200,  and  Jetstream 
Model  3101  airplane  owner/operator 
would  incur. 

This  figure  is  also  based  on  the 
presumption  that  no  affected  airplane 
operator  has  accomplished  the  proposed 
installation.  This  action  would 
eliminate  the  repetitive  inspections 
required  by  AD  82-20-04  Rl.  The  FAA 
has  no  way  of  determining  the  operation 
levels  of  each  individual  owner/ 
operator  of  the  affected  airplanes,  and 
cannot  determine  the  repetitive 
inspection  costs  that  would  be 
eUminated  by  the  proposed  action.  The 
FAA  estimates  these  costs  to  be 
substantial  over  the  long  term. 

In  addition,  British  Aerospace 
(Operations)  Limited  has  informed  the 
FAA  that  parts  have  been  distributed  to 
owners/operators  that  would  equip 
approximately  39  of  the  affected 
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airplanes.  Presuming  that  each  set  of 
parts  has  been  installed  on  an  affected 
airplane,  the  cost  impact  of  the 
proposed  modification  upon  the  public 
would  be  reduced  $634,140  from 
$1,154,460  to  $520,320. 

Regulatory  Flexibility  Determination 
and  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensiire  that  small  entities  are  not 
imnecessarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100.14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
jurisdictions.  A  "substaptial  number"  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  a  proposed  rule, 
or  any  number  of  small  entities  judged 
to  be  substantial  by  the  rulemaking 
official.  A  "significant  economic 
impact"  is  defined  by  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types. 

FAA  Order  2100.14A,  Regulatory 
Flexibihty  Criteria  and  Guidance, 
defines  a  small  entity  as  "a  small 
business  or  small  not-for-profit 
organization  which  is  independently- 
owned  and  operated  and  has  no  more 
than  a  specified  number  of  employees  ot 
aircraft."  For  operators  of  aircraft  for 
hire  (those  entities  that  are  affected  by 
parts  121, 127,  and  135  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  121, 
127,  and  135)),  the  size  threshold 
specified  in  FAA  Order  2100.14A  is 
nine  aircraft. 

There  are  only  nine  different 
operators  of  British  Aerospace 
(Operations)  Limited  HP.137  MKl. 
Jetstream  series  200,  and  Jetstream 
Model  3101  airplanes.  Of  these  nine, 
only  four  operate  less  than  nine 
airplanes.  Because  4  is  a  nimiber  that  is 
less  than  11  and  the  rulemaking  official 
has  not  determined  this  number  to  be 
substantial,  the  proposed  AD  would  not 
significantly  affect  a  number  of  small 
entities. 

A  copy  of  the  full  Cost  Analysis  and 
Regulatory  Flexibility  Determination  for 


the  proposed  action  may  be  examined  at 
the  FAA.  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  95-CE-53-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City, 
Missouri. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impfications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Dockat.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
82-20-04  Rl,  Amendment  39-4468,  and 
adding  a  new  AD  to  read  as  follows: 

British  Aerospace  (Operations)  Limited 

(Type  Certificate  No.  A21EU  fonnerly 
held  by  Jetstream  Aircraft  Limited): 
Docket  No.  95-CE-53-AD.  Supersedes 
82-20-O4  Rl,  Amendment  39-4468. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certincated  in  any 


category,  that  do  not  have  improved  design  . 
main  landing  gear  (MLG)  fittings,  part 
number  (P/N)  1379133B1  and  1379133B2 
(Modification  5218),  installed  in  accordance 
v>rith  Jetstream  Service  Bulletin  (SB)  57-JM 
5218: 


Model 


HP.137  MK1  

JetStream  Series  200 
Jetstream  Model 
3101. 


Serial  Nos. 


All  serial  numbers. 
All  serial  numbers'. 
601  through  695. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD. 

The  request  should  include  an  assessment 
of  the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  t^e  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  structural  failure  of  the  MLG 
caused  by  fatigue  cracking,  which  could 
result  in  loss  of  control  of  the  airplane  during 
landing  operations,  accomplish  the 
following: 

Note  2:  The  compliance  times  of  this  AD 
are  presented  in  landings.  If  the  total  number 
of  airplane  landings  is  not  kept  or  is 
unknown,  hours  time-in-service  (TIS)  may  be 
used  by  multiplying  the  total  number  of 
airplane  hours  TIS  by  0.75. 

(a)  For  the  HP.137  MKl  and  Jetstream 
series  200  airplanes,  within  the  next  50 
landings  after  the  effective  date  of  this  AD  or 
within  200  landings  after  the  last  inspection 
required  by  AD  82-20-04  Rl  (superseded  by 
this  AD),  whichever  occurs  first,  and 
thereafter  at  intervals  not  to  exceed  200 
landings,  accomplish  the  following  in 
accordance  with  British  Aerospace 
Mandatory  Service  Bulletin  (MSB)  No.  7/5, 
which  incorporates  the  following  pages: 


Pages 

Revision  level 

Date 

2  and  4 

1  and  3 

Original  Issue 
Revision  1  .... 

March  31, 
1982. 

May  23, 
1988. 

(1)  Inspect  the  MLG  hinge  attachment  nuts 
to  auxiliary  and  aft  spars  on  both  the  left  and 
right  MLG  for  signs  of  fuel  leakage  or  signs 
of  relative  movement  between  the  nuts  and 
hinge  fitting. 

(2)  If  any  signs  of  fuel  leakage  or  relative 
movement  between  the  nuts  and  hinge  fitting 
are  found,  prior  to  further  flight,  resecure  the 
MLG  hinge  fitting  to  auxiliary  spar  in 
accordance  with  actions  3.8  through  3.15  of 
British  Aerospace  MSB  No.  7/5. 
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(b)  Upon  accumulating  4,000  landings  on 
the  left  and  right  MLG  fittings  or  within  the 
next  50  landings  after  the  e^ctive  date  of 
this  AD,  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  400 
landings,  inspect  the  ML,G  hinge  suppmrt 
angles  for  cracks  in  accordance  with  the 
following,  as  applicable: 

(1)  For  the  HP.137  MKl  and  Jetstream 
series  200  airplanes:  British  Aerospace  MSB 
7/8,  which  incorporates  the  following 
effective  pages: 


Pages 

Revision  level 

Date 

2. 5.  6.  7.  and 

8. 
1.3.  and  4.... 

Revision  2  .... 
Revision  3  .... 

Januarys, 

1983. 
May  23,  1968 

(2)  For  the  Jetstream  Model  3101  airplanes: 
Jetstream  Alert  Service  Bulletin  (ASB)  32-A- 
JA  850127,  which  incorporates  the  following 
eflactive  pages: 


Pages 

Revision  level 

Date 

5  through  14 
1  through  4  ... 

Original  Issue 
Revision  2  .... 

April  17, 

1985. 
November 

11,  1994. 

(c)  Install  improved  design  MLG  fittings, 
part  number  (P/N)  1379133B1  and 
1379133B2  (Modification  5218).  Perform  this 
installation  at  the  applicable  compliance 
time  presented  below  (  paragraphs  (cl(l)  and 
(cN2)  of  this  AO).  Accomplish  this 
installation  in  accordance  with  Jetstream 
Service  Bulletin  (SB)  57-JM  5218,  which 
incoqx>rates  the  following  efiiective  pages: 


Pages 

Revision  level 

Date 

3. 5.  6.  7.  8. 

Revision  1  .... 

Septenit>er 

9.11,12. 

29,  1987. 

17.  18.  19. 

21.22.23, 

24.  27, 28. 

29.  30.  and 

31. 

2S  and  26 

Revision  2  .... 

August  24, 
1988. 

10  Mid  20 

Revision  3  .... 

January  29, 
1990. 

1.2.4.13, 

Revision  4  .... 

October  31, 

14. 15.  and 

1990. 

16. 

(1)  Prior  to  further  flight  after  finding  any 
crack  during  an  inspection  required  by 
paragraph  (b)  of  this  AD;  or 

(2)  Upon  acciimulating  20,000  landings  on 
the  left  and  right  MLG  fittings  or  within  the 
next  50  landings  after  the  e^tive  date  of 
this  AD  (whichever  occurs  later). 

(d)  Incorporating  Modification  5218  as 
required  by  paragraph  (c)  of  this  AD 
terminates  the  repetitive  inspection 
reqiiirement  of  paragraph  (a)  of  this  AD.  The 
repetitive  inspections  of  the  MLG  support 
angles  required  by  paragraph  (b)  of  this  AD 
are  still  required. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Insf>ector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  82-20-04 
Rl  (superseded  by  this  action)  are  not 
considered  aj^roved  as  alternative  methods 
of  compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(g)  Questions  or  technical  information 
related  to  the  service  information  referenced 
in  this  AD  should  be  directed  to  British 
Aerospace  (Operations)  Limited,  Prestwick 
International  Airport,  Ayrshire,  ICA9  2RW, 
Scotland;  telephone:  (44-292)  79888; 
facsimile:  (44-292)  79703;  or  AI(R)  Ltd., 
13850  McLearen  Road.  Hemdon,  Virginia 
22071;  telephone:  (703)  736-4325;  facsimile: 
(703)  736-4399.  This  service  information 
may  be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas. 

(h)  This  amendment  supersedes  AD  82- 
20-04  Rl,  Amendment  39-4468. 

Issued  in  Kansas  Gty,  Missouri,  on 
February  26, 1998. 

Marvin  R.  Nuas, 

Acting  Managar,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-5518  Filed  3-3-98;  8:45  am) 
BHJJNQ  C00£  4eiO-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6973-71 

Extension  of  Comment  Period  for  the 
GE-Housatofiic  Site  Included  in 
National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites,  Proposed  Rule 
No.  23 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  extension  of 
comment  period  for  GE-Housatonic  site. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  extending  the  comment 
period  for  the  GE-Housatonic  site  in 
Pittsfield,  Massachusetts  which  was 
proposed  to  be  added  to  the  National 
Priorities  List  (NPL)  on  September  25, 
1997  (62  FR  50450).  The  comment 


period  was  scheduled  to  end  on 
November  24, 1997.  However,  due  to 
the  unique  circumstances  surrounding 
the  GE-Housatonic  site,  the  comment 
period  was  extended  until  March  1. 
1998  (62  FR  60199,  November  7, 1997). 
This  new  document  further  extends  the 
comment  period  until  May  1, 1998. 

The  Environmental  Protection  Agency 
(EPA)  has  formed  a  partnership  wiSi 
several  state  and  federal  agencies 
(intergovernmental  team)  in  order  to 
achieve  a  comprehensive  solution  to  the 
environmental  problems  at  the  GEJ 
ilousatonic  River  Site  in  Pittsfield,  MA. 
The  Intergovernmental  Team  is 
comprised  of  representatives  from  EPA, 
the  Massachusetts  £)epartment  of 
Environmental  Protection,  the 
Massachusetts  Executive  Office  of 
Environmental  Affairs,  the 
Massachusetts  Attorney  General's 
Office,  the  Connecticut  Department  of 
Environmental  Protection,  the 
Connecticut  Attorney  General's  Office, 
the  US  Department  of  Interior,  the  US 
Fish  and  Wildlife  Service,  tiie  National 
Oceanic  and  Atmospheric 
Administration,  and  the  United  States 
Department  of  Justice.  The 
Intergovemmmtal  Team  is  attempting 
to  negotiate,  with  General  Electric,  a 
comprehensive  solution  in  lieu  of  final 
listing  of  the  General'Electric/ 
Housatonic  River  Site  on  the  National 
Priorities  list.  March  30, 1998.  has  now 
been  set  as  the  appropriate  deadline  for 
concluding  negotiations.  In  order  to 
facilitate  this  intensive  and 
comprehensive  negotiation,  the  EPA  has 
decided  to  extend  the  public  comment 
period  until  May  1, 1998. 

Nimierous  parties,  including  the 
public,  are  directly  or  indirectiy 
participating  in  these  negotiations. 
These  parties  include  the  City  of 
Pittsfield  and  other  cities  and  towns 
dovtmstream  of  the  GE  facility, 
environmental  and  business  groups.  It  is 
EPA's  view  that  the  added  time  for 
comments  will  improve  the  quality  of 
comments  eventually  submitted. 

DATES:  Comments  regarding  the  GE- 
Housatonic  site  must  be  submitted 
(postmarked)  on  or  before  May  1, 1998. 

ADDRESSES:  By  Postal  Mail:  Mail 
original  and  three  copies  of  comments 
(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S.  EPA; 
CERCLA  Docket  Office;  (Mail  Code 
5201G);  401  M  Street,  SW;  Washington. 
DC  20460;  703/603-9232. 

By  Overnight  Mail;  Send  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters;  U.S.  EPA;  CERCLA 
Docket  Office;  1235  Jefferson  Davis 
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Highway;  Crystal  Gateway  #1,  First 
Floor;  Arlington,  VA  22202. 

By  E-Mail:  Comments  in  ASCH  format 
only  may  be  mailed  directly  to 
SUPERFUND.DOC3CETe 
EPAMAIL.EPA.GOV.  E-mailed 
comments  must  be  followed  up  by  an 
original  and  three  copies  sent  by  mail  or 
Federal  Express. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Keidan,  State  and  Site 
Identification  Center,  Office  of 
Emergency  and  Remedial  Response 
(Mail  Code  5204G),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC,  20460;  telephone  (703) 
603-8852. 

Dated:  February  24. 1998. 

Larry  G.  Reed, 

Acting  Director.  Office  of  Emergency  and 
Remedial  Response. 

[FR  Doc.  9&-5555  Filed  3-3-98;  8:45  am] 

BUJJNQ  CODE  6S«0-S0-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  960212037-8037-01;  I.D. 
012798A] 

RiN  0648-AJ87 

Fisheries  of  the  Exciusive  Economic 
Zone  Off  Alaslu;  Halibut  Donation 
Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 


SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  50  to  the 
Fishery  Management  Plan  for 
Groimdfish  of  the  Gulf  of  Alaska  and 
Amendment  50  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMPs)  that  have  been 
submitted  by  the  North  Pacific  Fishery 
Management  Council  (Council)  for 
Secretarial  review.  This  rule  would 
authorize  the  limited  retention  of  Pacific 
halibut  taken  as  bycatch  in  the 
groundfish  trawl  fisheries  off  Alaska  for 
distribution  to  economically 
disadvantaged  individuals  by  tax- 
exempt  organizations  through  a  NMFS- 
authorized  distributor.  This  action 
would  support  industry  initiatives  to 
reduce  regulatory  discards  in  the 
groundfish  fisheries  by  processing 
halibut  bycatch  for  human 


consimiption.  This  action  is  necessary 
to  promote  the  goals  and  objectives  of 
the  FMPs  that  govern  the  commercial 
groundfish  fisheries  off  Alaska. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  by  April  20, 1998. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region.  NMFS,  P.O. 
Box  21668.  Juneau,  AK  99802,  Attn: 
Lori  Gravel,  or  deUvered  to  the  Federal 
Building,  709  West  9th  Street,  Jimeau, 
AK,  Attn:  Lori  Gravel.  Copies  of  the 
proposed  Amendments  to  the  FMP  and 
the  Environmental  Assessment/ 
Regulatory  Impact  Review  (EA/RIR)  and 
related  economic  analysis  prepared  for 
the  proposed  action  are  available  from 
NMFS  at  the  above  address  or  by  calling 
the  Alaska  Region,  NMFS,  at  907-586- 
7228.  Send  comments  regarding  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  burdens  to  NMFS  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (0MB),  Washington,  DC  20503, 
Attn:  NOAA  Desk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Kinsolving,  NMFS,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Management  Background  and  Need  for 
Action 

The  domestic  groundfish  fisheries  in 
the  exclusive  economic  zone  of  the  Gulf 
of  Alaska  and  the  Bering  Sea  and 
Aleutian  Islands  management  area  are 
managed  by  NMFS  under  the  FMPs.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Coimcil)  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 
Regulations  governing  the  Alaska 
groundfish  fisheries  appear  at  50  CFR 
parts  600  and  679. 

The  Council  has  submitted 
Amendments  50/50  to  the  FMPs  for 
Secretarial  review  and  a  Notice  of 
Availability  of  the  FMP  amendments 
was  published  on  February  4, 1998  (63 
FR  5777)  with  conunents  on  the  FMP 
amendments  invited  through  April  6, 
1998.  All  written  comments  received  by 
April  6, 1998.  whether  specifically 
directed  to  the  FMP  amendments,  the 
proposed  rule,  or  both,  will  be 
considered  in  the  approval/disapproval 
decision  on  the  FMP  amendments. 

Pacific  hahbut  are  taken  incidentally 
to  the  Alaska  groundfish  fisheries. 
Vessels  participating  in  these  fisheries 
typically  use  trawl,  hook-and-Une.  or 
pot  gear.  Trawl  gear  accounts  for  most 
of  the  groundfish  catch,  and  for  about  84 
percent  of  the  halibut  bycatch  mortafity. 


A  portion  of  this  bycatch  is  landed  dead 
at  shoreside  processing  faciUties 
because  sorting  of  catci  at  sea  is  not 
always  feasible.  Such  bycatch  must  then 
be  returned  to  Federal  waters  for 
disposal  as  a  prohibited  species.  Total 
halibut  bycatch  mortality  in  the  Alaska 
groundfish  fisheries  was  estimated  to  be 
6.757  metric  tons  during  1996. 

In  general,  no  information  exists  to 
indicate  that  the  current  level  of  hahbut 
bycatch  landed  at  shoreside  processing 
sites  in  the  Alaska  trawl  fisheries 
presents  critical  conservation  issues. 
The  International  Pacific  Hahbut 
Commission  (IPHC)  has  recommended 
enhanced  data  collection  at  shoreside 
processing  plants  to  assess  the  levels  of 
shoreside  landings  of  trawl  halibut 
bycatch. 

At  its  January  1996  Annual  Meeting, 
the  IPHC  endorsed  a  pilot  program 
allowing  limited  retention  of  hahbut 
bycatch  for  donation  to  the  needy 
through  food  bank  organizations.  The 
pilot  program  was  intended  to  explore 
ways  to  reduce  discard  of  dead  halibut 
and  to  improve  bycatch  records. 
However.  NMFS  was  not  able  to  identify 
an  acceptable  administrative  procedure 
for  transferring  halibut  bycatch  from 
shoreside  processing  plants  to  the 
government  for  distribution  to  foodbank 
organizations.  At  its  1997  Annual 
Meeting,  the  IPHC  requested  that  its 
staff  work  with  NMFS  to  develop  an 
acceptable  administrative  procedure  for 
limited  retention  of  halibut  bycatch 
landed  at  shoreside  processing  plants. 
NMFS  recommended  that  amendments 
to  the  FMPs  be  prepared  to  allow  a 
NMFS  authorized  distributor(s)  to 
receive  and  distribute  halibut  bycatch. 
The  program  would  be  similar  to  the 
current  salmon  donation  program 
authorized  at  50  CFR  679.26.  The  IPHC 
staff  further  recommended  that 
regulations  implementing  the  FMP 
amendments  be  effective  only  for  a  3- 
year  period  so  that  management 
agencies  may  assess  the  halibut 
donation  program  prior  to  determining 
whether  to  continue  it  under  a  future 
regulatory  amendment. 

At  its  April  1997  meeting,  the  Council 
adopted  Amendments  50/50  and 
recommended  that  they  be  implemented 
on  a  temporary  basis,  to  assess  the 
feasibility  of  a  donation  program  for 
halibut  bycatch  landed  dead  at 
shoreside  processors.  The  Coimdl's 
recommendation  endorses  the  poUcy  of 
reducing  imnecessary  discard  of  dead, 
but  wholesome,  fish,  thereby  benefitting 
the  pubhc  by  allowing  fish  that  would 
otherwise  be  discarded  to  be  retained 
for  processing  and  delivery  to  food  bank 
organizations.  The  Council's  intent  in 
making  its  recommendation  was  to 
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reduce  regulatory  discard  and  protein 
waste  in  the  groundfish  trawl  fisheries 
and  provide  additional  opportunity  to 
collect  biological  samples  and  scientific 
data.  Any  costs  associated  with  this 
recommended  action  would  be  borne  by 
voluntarily  participating  shoreside 
processors  and  the  NMFS  authorized 
distributors. 

Amendments  50/50  would  expand  the 
existing  Salmon  Donation  Program 
(SDP)  to  create  a  Prohibited  Species 
Donation  (PSD)  program  that  includes 
Pacific  halibut  as  well  as  salmon.  These 
amendments  and  this  proposed  rule  to 
implement  them  would  authorize  the 
distribution  of  halibut  taken  as  bycatch 
in  the  groundfish  trawl  fishery  to 
economically  disadvantaged  individuals 
by  tax-exempt  organizations  through  a 
JsTMFS  authorized  distributor.  These 
amendments  and  this  proposed  rule 
would  support  industry  initiatives  to 
reduce  regulatory  discards  and  help 
improve  the  diets  of  people  who  o^en 
have  access  only  to  meager  and 
inadequate  food. 

The  Council  further  adopted  the 
IPHC's  recommendation  to  limit  the 
effective  period  of  the  regulations 
implementing  Amendments  50/50.  This 
would  allow  the  Council,  in 
consultation  with  the  IPHC  and  NMFS. 
to  assess  the  effectiveness  of  the  halibut 
donation  program  relative  to  the 
program's  objectives  before  the  Council 
took  an  action  to  extend  the  program  by 
regulatory  amendment.  Accordingly,  the 
rule  would  expire  E>ecember  31,  2000. 

Selection  Process  for  Authorized 
Distributors 

The  Administrator,  Alaska  Region, 
NMFS,  (Regional  Administrator)  would 
select  an  authorized  distributors)  from 
qualified  applicants,  announce  the 
NMFS-authorized  distributor(s)  in  the 
Federal  Register,  and  issue  a  PSD 
permit  to  each  selected  applicant.  A 
PSD  permit  would  be  effective  until 
December  31,  2000. 

Factors  that  would  be  considered  by 
the  Regional  Administrator  when 
selecting  an  authorized  distributor  are 
listed  at  proposed  §  679.26(b)(1).  The 
number  of  authorized  distributors 
selected  by  the  Regional  Administrator 
would  be  based  on  the  criteria  listed  at 
proposed  §  679.26(b)(2). 

Responsibilities  of  an  Authorized 
Distributor 

An  authorized  distributor  would  be 
responsible  for  monitoring  the  retention 
and  processing  of  halibut  donated  by 
shoreside  processors.  An  authorized 
distributor  also  would  coordinate  the 
processing,  storage,  transportation,  and 
distribution  of  halibut  to  hunger  relief 


agencies,  food  bank  networks,  and  food 
bank  distributors. 

Prior  to  retaining  any  halibut  under 
the  PSD  program,  the  authorized 
distributor  would  provide  the  Regional 
Administrator  with  a  list  of  all 
participsmts  in  the  halibut  PSD  program, 
including  a  list  of  all  shoreside 
processors  and  a  list  of  hunger  relief 
agencies,  food  bank  networks,  and  food 
distributors  participating  in  the  PSD 
program.  The  list  of  processors  would 
include  the  following  information:  (1)  A 
Federal  processor  permit  number,  (2) 
the  name  of  the  owner  or  responsible 
manager,  and  (3)  a  telephone  number  or 
fax  number.  If  an  authorized  distributor 
modifies  the  list  of  participants  in  the 
PSD  program  or  changes  delivery 
locations,  the  authorized  distributor 
would  be  required  to  submit  a  revised 
list  of  participants  to  the  Regional 
Administrator  before  halibut  bycatch 
could  be  retained  by  any  new 
participant. 

Reporting  Requirements — 
Documentation  and  Labeling 

Participants  in  the  halibut  PSD 
program  would  have  to  comply  with 
new  documentation  and  labeling 
requirements.  All  packages  would  be 
required  to  be  labeled  with  the  date  of 
processing,  the  name  of  the  processing 
facility,  the  contents,  and  the  weight  of 
the  halibut  contained  in  the  package, 
and  the  words,  "NMFS  PROHIBITED 
SPECIES  DONATION  PROGRAM  -  NOT 
FOR  SALE  -  PERISHABLE  PRODUCT  - 
KEEP  FROZEN". 

A  processor  or  authorized  distributor 
retaining  or  receiving  halibut  under  the 
PSD  program  would  keep  on  file  and 
make  available  for  inspection  by  an 
authorized  officer  all  documentation 
including  receipt  and  cargo  manifests 
setting  forth  the  origin,  weight,  and 
destination  of  all  halibut.  Such 
documentation  would  be  retained  until 
1  year  after  the  effective  period  of  the 
PSD  permit  (December  31.  2001). 

Responsibilities  of  Participating 
Shoreside  Processors 

All  donated  halibut  would  be 
required  to  be  processed  so  that  it  is  fit 
for  human  consumption.  Participation 
in  the  PSD  program  would  not  relieve 
any  processor  from  any  existing 
reporting  requirements. 

Qassification  | 

At  this  time,  NMFS  has  not 
determined  that  Amendments  50/50  are 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson- 
Stevens  Act,  and  other  applicable  laws. 
NMFS,  in  making  that  determination, 
will  take  into  account  the  data,  views. 


and  comments  received  during  the 
comment  period. 

NMFS  prepared  a  regulatory  impact 
review  (RIR)  that  describes  the  impact 
this  proposed  rule,  if  adopted,  would 
have  on  small  entities.  The  RIR 
examined  the  economic  effects  of  the 
proposed  rule  and  concluded  that  it 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

The  Small  Business  Administration 
has  defined  all  fish-harvesting  or 
hatchery  businesses  that  are 
independently  owned  and  operated,  not 
dominant  in  dieir  field  of  operation, 
with  annual  receipts  not  in  excess  of 
$3,000,000  as  small  businesses.  In 
addition,  seafood  processors  with  500 
employees  or  fewer,  wholesale  industry 
members  with  100  employees  or  fewer, 
not-for-profit-enterprises,  and 
government  jurisdictions  with  a 
population  of  50,000  or  less  are 
considered  small  entities.  NMFS  has 
determined  that  a  "substantial  number" 
of  small  entities  would  generally  be  20 
percent  of  the  total  universe  of  small 
entities  affected  by  the  regulation.  A 
regulation  would  have  a  "significant 
economic  impact"  on  these  small 
entities  if  it  reduced  annual  gross 
revenues  by  mora  than  5  percent, 
increased  total  costs  of  production  by 
more  than  5  percent,  resulted  in 
compliance  costs  for  small  entities  by  at 
least  10  percent  compared  with 
compliance  costs  as  a  percent  of  sales 
for  large  entities,  or  resulted  in  2 
percent  or  more  erf  the  affected  small 
entities  being  forced  to  cease  operations. 

The  Assistant  General  Council  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities  as 
follows. 

There  are  56  shoreside  processors  in  the 
State  of  Alaska,  most  have  fewer  than  500 
employees  and  woiild  be  considered  small 
entities.  NMFS  anticipates  that  5  of  these 
processors,  or  6  percent,  will  choose  to 
participate  in  the  pnogram.  NMFS  does  not 
anticipate  that  any  processor  that  qualifies  as 
a  small  entity  would  elect  to  participate  in 
the  voluntary  program  if  the  cost  of  doing  so 
would  reduce  gross  annual  receipts  by  5 
percent  or  more,  would  result  in  compliance 
costs  at  least  10  percent  higher  than  such 
costs  as  a  percent  of  sales  for  large  entities, 
or  would  cause  the  entity  to  go  out  of 
business.  Thus,  this  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 
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This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.0. 12866. 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
OMB  approval  for  the  coUection-of- 
information  requirement  under  the 
salmon  donation  program  was  obtained 
under  OMB  control  number  0648-0316. 
The  collection  of  information 
requirements  contained  in  the  proposed 
rule  would  revise  OMB  number  0648- 
0316  to  include  information  submitted 
on  an  application  to  participate  as  an 
authorized  distributor  in  the  hahbut 
donation  program,  documentation 
requirements  for  the  authorized 
distributor(s)  and  processors 
participating  in  the  PSD  program,  and 
packaging  requirements  for  processors. 
PubUc  reporting  burden  for  these 
collections  of  information  are  estimated 
to  average:  40  hours  per  response  for  a 
distributor  to  complete  an  application; 
40  hours  per  year  per  distributor  to 
comply  with  documentation 
requirements;  0.1  hours  per  response  for 
processors  to  properly  label  processed 
halibut;  and  0.25  hours  per  response  for 
the  vessels/processors  to  Hst  vessels/ 
processors. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  NMFS.  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quahty,  utility,  and  clarity 
of  the  information  to  be  ccilected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Send  comments  on  these  or  any  other 
aspects  of  the  collection  of  information 
to  NMFS  and  to  OMB  (see  ADDRESSES). 

NotMdthstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  vaUd  OMB  control  number. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 


Dated:  February  20, 1998. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  etseq. 

2.  hi  §  679.2,  the  definitions  of  "SDF' 
and  "SDP  permit"  are  removed,  the 
definitions  of  "PSD  program"  and  "PSD 
permit"  are  added,  and  paragraph  (1)  of 
the  definition  of  Catcher  vessel  is 
revised,  in  alphabetical  order  as  follows: 

S  679.2    Definitions. 

*         *         •         •        • 

Catcher  vessel  means: 
(1)  With  respect  to  groundfish 
recordkeeping  and  reporting,  the  PSD 
program  and  subpart  E  of  this  part,  a 
vessel  that  is  used  for  catching  fish  and 
that  does  not  process  fish  on  board. 

PSD  Permit  means  a  permit  issued  by 
NMFS  to  an  applicant  who  qualifies  as 
an  authorized  distributor  for  purposes  of 
the  PSD. 

PSD  Program  means  the  Prohibited 
Species  Donation  Program  established 
under  §  679.26. 

***** 

3.  hi  §679.7,  paragraph  (a)(12)  is 
revised  to  read  as  follows:  ^ 

§679.7    Prohibitions. 


(a)  *  •  * 

(12)  Prohibited  species  donation 
program.  Retain  or  possess  prohibited 
species,  defined  at  §  679.21(b)(1),  except 
as  permitted  to  do  so  under  the  PSD 
program  as  provided  by  §  679.26  of  this 
part,  or  as  authorized  by  other 
applicable  law. 
***** 

4.  Section  679.21  paragraph  (c)(1)  is 
amended  by  changing  the  word  "SDP" 
to  the  phrase  "PSD  program". 

5.  In  §  679.26,  the  section  heading  is 
revised,  paragraphs  (a)  through  (c)  are 
redesignated  as  paragraphs  (b)  through 
(d),  redesignated  paragraphs  (b)(l)(xii), 
(b)(2)  introductory  text,  (b)f2)(iii), 
(b)(3)(ii),  (b)(3)(iv),  (b)(3)(v).  (c)(1), 
{c)(2).  (c)(3)  and  (d)(4)  are  revised,  and 
new  paragraphs  (a)  and  (b)(l)(xiv)  are 
added  to  read  as  follows: 


§679.26    Prohibltod  SpsclM  Donslton 


(a)  Authorized  species.  The  PSD 
program  applies  only  to  the  following 
species: 

(1)  Salmon. 

(2)  Halibut  delivered  by  catcher 
vessels  using  trawl  gear  to  shoreside 
processors  (Applicable  through 
December  31,  2000). 

(b)*'* 

(1)  *  •  • 

(xii)  A  signed  statement  from  the 
applicant  and  all  persons  listed  imder 
paragraph  (b)(l)(xi)  of  this  section  who 
would  conduct  activities  pursuant  to  the 
PSD  permit  waiving  any  and  all  claims 
against  the  United  States  and  its  agents 
and  employees  for  any  liabiUty  for 
personal  injury,  death,  sickness,  damage 
to  property  directly  or  indirectly  due  to 
activities  conducted  under  the  PSD 
program. 
***** 

(xiv)  A  separate  apphcation  must  be 
submitted  for  each  species  listed  under 
paragraph  (a)  of  this  section  that  the 
appUcant  seeks  to  distribute. 

(2)  Selection.  The  Regional 
Administrator  may  select  one  or  more 
tax-exempt  organizations  to  be 
authorized  distributors  under  the  PSD 
program  based  on  the  information 
submitted  by  applicants  under 
paragraph  (b)(1)  of  this  section.  The 
number  of  authorized  distributors 
selected  by  the  Regional  Administrator 
will  be  based  on  the  following  criteria: 
***** 

(iii)  The  anticipated  level  of  bycatch 
of  prohibited  species  Usted  under 
paragraph  (a)  of  this  section. 

***** 

(3)  PSD  Permit. 


(ii)  The  Regional  Administrator  may 
impose  additional  terms  and  conditions 
on  a  PSD  permit  consistent  with  the 
objectives  of  the  PSD  program. 

•        *        *        •        • 

(iv)  Effective  period.  (1)  Salmon.  A 
PSD  permit  for  salmon  remains  in  effect 
for  a  3-year  period  after  the  selection  is 
published  in  the  Federal  Register  unless 
suspended  or  revoked.  A  PSD  permit 
issued  to  an  authorized  distributor  may 
be  renewed  following  the  apphcation 
procedures  in  this  section. 

(2)  A  PSD  permit  issued  for  hahbut 
will  expire  E)ecember  31,  2000. 

(v)  If  the  authorized  distributor 
modifies  any  information  on  the  PSD 
permit  apphcation  submitted  under 
(b)(l)(xi)  or  (b)(l)(xiii)  of  this  section, 
the  authorized  distributor  must  submit 
a  modified  list  of  participants  or  a 
modified  Ust  of  delivery  locations  to  the 
Regional  Administrator. 
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(c)  •  •  • 

(1)  A  vessel  or  processor  retaining  fish 
under  the  PSD  program  must  comply 
with  all  applicable  recordkeeping  and 
reporting  requirements.  A  vessel  or 
processor  p>aTticipating  in  the  PSD 
program  must  comply  with  appUcable 
regulations  at  §67g.7(c)(l),  and 

§  679.21(c)  that  allow  for  the  collection 
of  data  and  biological  sampling  by  a 
NMFS-certified  (^)server  prior  to 
processing  any  salmon  imder  the  PSD 
program. 

(2)  Prohibited  species  retained  under 
the  PSD  program  must  be  packaged,  and 
all  packages  must  be  labeled  with  the 
date  of  processing,  the  name  of  the 
processing  facility,  the  contents  and  the 
weight  of  the  fish  contained  in  the 
package  and  the  words,  "NMFS 
PROHIBITED  SPECIES  DONATION 
PROGRAM-NOT  FOR  SALE- 
PERISHABLE  PRODUCT-KEEP 
FROZEN". 


(3)  A  processor  retaining  or  receiving 
fish  under  the  PSD  program  and  an 
authorized  distributor  must  keep  on  file 
and  make  available  for  inspection  by  an 
authorized  officer  all  documentation 
including  receipt  and  cargo  manifests 
setting  forth  the  origin,  weight,  and 
destination  of  all  prohibited  species 
bycatch.  Such  dociunentation  must  be 
retained  until  1  year  after  the  effective 
period  of  the  PSD  permit. 
***** 

(d)  *  *  • 

(4)  No  prohibited  species  that  has 
been  sorted  from  a  vessel's  catch  or 
landing  may  be  retained  by  a  vessel  or 
processor,  or  delivered  to  a  delivery 
location  under  this  section,  unless  the 
vessel  or  processor  and  delivery 
location  is  included  on  the  list  provided 
to  the  Regional  Administrator  under 
paragraphs  (bKl)(xi),  (b){l)(xiii)  or 
(b)(3)(v)  of  this  section. 


§679.26    [Amended] 

In  addition  to  Ae  amendments  set 
forth,  §  679.26  is  amended  by  making 
the  following  nomenclature  changes: 

a.  In  paragraphs  (b)(l)(vi),  (b)(l)(viii), 
(b)(l)(xi),  (d)(1)  and  (d)(3),  the  word 
"SDP"  is  removed  and  the  phrase  "PSD 
program"  is  added  in  its  place. 

b.  In  paragraphs  (b)(2)(i).  (b)(3)(i)  and 
(b)(3)(iii)  the  word  "SDP"  is  removed 
and  the  word  "PSD"  is  added  in  its 
place. 

c.  hi  paragraphs  (b)(l)(ii),  (b)(l)(v), 
(b){i)(vi).  (b){l)(viii),  (b)(l)(xiii), 
(b)(2)(ii),  (c)(1),  (d)(1)  and  (d)(2)  the 
word  "salmon"  is  removed  and  the 
word  "fish"  is  added  in  its  place. 

d.  In  paragraph  (d)(3)  the  word 
"salmon"  is  removed  and  the  phrase 
"prohibited  species"  is  added  in  its 
place. 

[PR  Doc.  9a-5185  Piled  3-3-98;8:45am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  RMeereh  Service 

Notice  of  Intent  To  Grant  Exclusive 
License 

AQENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  EnviroLogix  Incorporated  of 
Portland,  Maine,  an  exclusive  license  to 
U.S.  Patent  Application  Serial  No.  08/ 
544,748  filed  October  18, 1995,  entitled, 
"Monoclonal  Antibodies  to  Potato, 
Tomato,  and  Eggplant  Gylcoalkaloids 
and  Assays  for  the  Same."  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  July  18, 1996. 
DATES:  Comments  must  be  received  on 
or  before  May  3, 1998. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  PWA,  WRRC,  800  Buchanan 
Street,  Room  2010,  Albany,  California 
94710. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Steinbock  of  the  Office  of 

Technology  Transfer  at  the  Albany 

address  given  above;  telephone:  510- 

559-5641. 

8UPPLEMBITARY  INFORMATION:  The 

Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  EnviroLogix  Incorporated 
has  submitted  a  complete  and  sufficient 
application  for  a  Ucense.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  (60)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 


establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr.. 
Assistant  Administrator. 
[FR  Doc.  98-5537  Filed  3-3-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  Intent  to  Seek  Approval  to 
Collect  Information 

AQENCY:  Economic  Research  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY;  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978,  August  29, 1995),  this  notice 
announces  the  Economic  Research 
Service's  (ERS)  intention  to  request 
approval  for  a  new  information 
collection  on  supplemental  food 
security  questions  for  the  August  1998 
Current  Population  Survey.  "Hiese  data 
will  be  used  to  develop  a  scale  of 
household  level  food  security  in  the 
United  States,  to  assess  changes  in  food 
security  for  population  subgroups,  to 
assess  performance  of  domestic  food 
assistance  programs,  and  to  provide 
information  to  aid  in  public  policy 
decision  making. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  8, 1998  to  be  assured 
of  consideration. 

ADDmONAL  INFORMATION  OR  COMMENTS: 
Contact  David  M.  Smallwood,  Deputy 
Director  for  Food  Assistance  Research, 
Food  and  Rural  Economics  Division, 
Economic  Research  Service,  U.S. 
Department  of  Agricult\ire,  1800  M 
Street  NW  Room  2145,  Washington, 
D.C.  20036-5831,  202-694-5466. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  August  Food 
Security  Supplement  to  the  Current 
Population  Survey,  1998. 

Type  of  Request:  Approval  to  collect 
information  on  household  food 
insecurity. 

Abstract:  The  U.S.  Bureau  of  the 
Census  will  supplement  the  August 


Federal  Register 

Vol.  63.  No.  42 

Wednesday,  March  4,  1998 


1998  Current  Population  Survey  (CPS) 
with  questions  regarding  household 
food  shopping,  food  sufficiency,  coping 
mechanisms  and  food  scarcity,  and 
concern  about  food  sufficiency.  A 
similar  supplement  was  also  appended 
to  the  CPS  in  April  1995,  September 
1996,  and  April  1997. 

ERS  is  responsible  for  conducting 
studies  and  evaluations  of  the  Nation's 
food  assistance  programs  that  are 
administered  by  the  Food  and  Nutrition 
Service  (FNS),  U.  S.  Department  of 
Agricultxure.  The  Department  spends 
about  $37  billion  each  year  to  ensure 
access  to  more  nutritious,  healthful 
diets  for  all  Americans.  "The  Food  and 
Nutrition  Service  administers  the  15 
food  assistance  programs  of  the  USDA 
including  the  Food  Stamp  and  Child 
Nutrition  Programs,  and  the  Special 
Supplemental  Nutrition  Program  for 
Women,  Infants  and  Children  (WIC). 
These  programs,  which  serve  1  in  6 
Americans,  represent  our  nation's 
commitment  to  the  principle  that  no  one 
in  our  country  should  fear  himger  or 
experience  want.  They  provide  a  safety 
net  to  p>eople  in  need.  TTie  programs' 
goals  are  to  provide  needy  persons  with 
access  to  a  more  nutritious  diet,  to 
improve  the  eating  habits  of  the  nation's 
children,  and  to  help  America's  farmers 
by  providing  an  outlet  for  the 
distribution  of  food  purchased  under 
farmer  assistance  authorities. 

These  data  will  be  used  to  develop  a 
scale  of  food  security  reflecting  a  range 
from  food  secure  households  through 
households  experiencing  severe  food 
insecurity.  Ultimately,  this  scale  will  be 
used  to  identify  the  prevalence  of 
poverty-linked  food  insecmity  and 
hunger  experienced  in  the  United 
States.  The  purpose  of  this  project  is  to 
provide  a  consistent  measure  of  the 
extent  and  severity  of  food  insecurity 
that  will  aid  in  policy  decision  making. 
The  supplemental  survey  instrument 
has  been  used  in  the  prior  collections. 
This  supplemental  information  will  be 
collected  by  both  peraonal  visit  and 
telephone  interviews  in  conjunction 
with  the  regular  monthly  CPS 
interviewing.  All  interviews,  whether  by 
personal  visit  or  by  telephone,  are 
conducted  using  computers. 

Estimates  of  Burden:  Public  reporting 
burden  for  this  data  collection  is 
estimated  to  average  8  minutes. 

Respondents:  Individuals  or 
households. 


10S88 


Federal  Register /Vol.  63,  No.  42 /Wednesday,  March  4,  1998 /Notices 


Estimated  number  of  Respondents: 
50,000. 

Estimated  Total  Annual  Burden  on 
respondents:  6,667  hours. 

Copies  of  the  information  to  be 
collected  can  be  obtained  from  David  M. 
Smallwood,  Deputy  Director  for  Food 
Assistance  Research,  Food  and  Rural 
Economics  Division,  Economic  Research 
Service,  U.S.  Department  of  Agriculture. 
1800  M  Street  NW  Room  2145, 
Washington,  D.C.  20036-5831,  202- 
694-5466. 

Comments:  Conmients  are  invited  on 
:  (a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
David  M.  Smallwood.  Deputy  Director 
for  Food  Assistance  Research.  Food  and 
Rural  Economics  Division,  Economic 
Research  Service,  U.S.  Department  of 
Agriculture,  1800  M  Street  NW  Room 
2145,  Washington,  D.C.  20036-5831, 
202-694-5466.  All  responses  to  this 
notice  will  be  simmiarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
pubhc  record. 

Dated:  February  20. 1998. 
Betsey  Kuhn, 

Director,  Food  and  Bural  Economy  Division. 
IFR  Doc.  98-5495  Filed  3-3-98;  8:45  am] 
BNJJNQ  COOE  M10-1S-P 


DEPARTMENT  OF  AGRICULTURE 
ForMt  Service 

North  Salmon  Timber  Sale  and  Other 
Retource  Projects,  Siskiyou  National 
Foraal,  Coos  and  Curry  Counties, 
Oregon 

AQENCY:  Forest  Service.  USDA. 
ACnoN:  Cancellation  of  an 
environmental  impact  statement. 

summary:  On  March  5, 1992.  a  Notice  of 
Intent  (NOI)  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  North  Salmon  Timber  Sale  and 
Other  Resource  Projects  on  the  Powers 


Ranger  District  of  the  Siskiyou  National 
Forest  was  published  in  the  Federal 
Register  (57  FR  7908).  Forest  Service 
has  decided  to  cancel  the  environmental 
analysis  process.  There  will  be  no  EIS 
for  this  project  at  this  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Carl  Linderman,  Title: 
District  Ranger,  Address:  Powers  Ranger 
District,  Powers,  OR  97466.  Telephone 
541-439-3011. 

Dated:  February  23,  1998. 
J.  Michael  Lunn, 

Forest  Supervisor. 

(FR  Doc.  98-5517  Filed  3-3-98;  8:45  am] 

BILUNQ  COOE  3410-11-M 


BARRY  GOLDWATER  SCHOLARSHIP 
AND  EXCELLENCE  IN  EDUCATION 
FOUNDATION 

Sunshine  Act  Meeting 

TIME  AND  DATB:  2:00  p.m.,  Wednesday, 

March  18, 1998. 

place:  U.S.  Senate  Office  Building, 

Washington,  DC  20510. 

STATUS:  The  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED:  . 

1.  Review  and  approval  of  the  minutes 

of  the  October  29, 1997  Board  of 
Trustees  meeting. 

2.  Report  on  financial  status  of  the 

Foundation  fund. 
A.  Review  of  investment  policy  and 
current  portfolio. 

3.  Report  on  results  of  Scholarship 

Review  Panel. 

A.  Discussion  and  consideration  of 
scholarship  candidates. 

B.  Selection  of  Goldwater  Scholars. 

4.  Other  Business  brought  before  the 

Board  of  Trustees. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Gerald  J.  Smith,  President.  Telephone: 

(703)  756-6012. 

Gerald  J.  Smith. 

President. 

IFR  Doc.  98-5703  Filed  3-2-98;  11:59  am] 

BILUNQ  COOE  4731-91 -M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  8-08] 

Foreign-Trade  Zone  151— Findlay, 
Ohio,  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Community 
Development  Foundation  (CDF),  grantee 


UMI 


of  FTZ  151,J='indlay,  Ohio,  requesting 
authority  to  expand  its  zone  in  Findlay, 
Ohio,  within  the  Toledo-Sandusky 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  FTZ  Act,  as  amended 
(19  U.S.C.  81a-aiu),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  February  20, 1998. 

FTZ  151  was  approved  on  July  6, 
1988  (Board  Order  389,  53  F.R.  27058, 
7/18/88).  The  general-purpose  zone 
currently  consists  of  160  acres  at  the 
Tall  Timbers  Industrial  Center, 
intersection  of  State  Route  12  and 
County  Road  95,  Findlay.  In  a  separate 
pending  application  (FTZ  Doc.  85-97), 
the  CDF  has  requested  that  the  FTZ 
Board  reissue  the  grant  of  authority  for 
FTZ  151  to  the  Pindlay/Hancock  County 
Chamber  of  Commerce. 

The  applicant  is  now  requesting 
authority  to  expand  the  existing  FTZ 
site  and  to  add  a  new  general-purpose 
site  to  its  FTZ  project  as  follows:  Site 
1 — add  660  acres  to  the  existing  160 
acre  zone  site  at  the  Tall  Timbers 
Industrial  Center;  and.  Proposed  Site  2 
(53  acres) — Ball  Metal  Container  Group 
general-purpose  warehouse  facility, 
12340  Township  Road  99  East,  Findlay. 
Proposed  Site  2  would  be  used  for 
warehousing/distribution  activities 
related  to  Ball  Metal's  business  as  well 
as  for  multi-tenant  public  warehousing 
activities.  The  proposed  change  would 
increase  Site  1  to  820  acres  and  the  zone 
overall  to  873  actes.  FTZ  status  wrill 
make  the  sites  eligible  for  special 
Customs  procedures  and  may  also  make 
the  sites  eligible  for  benefits  provided 
under  state/local  programs.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Boaid  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  int^^sted  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  4, 1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  18, 1998). 

A  copy  of  the  application  and 
accompanying  exhibits  urill  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Findlay/Hancock  Coimty 
Chamber  of  Commerce,  Room  No.  1, 


123  E.  Main  Cross  Street,  Findlay, 
Ohio  45840 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14«^  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 

Dated:  February  24, 1998. 
Dennis  Puociiielli, 

Acting  Executive  Secretary. 

(FR  Doc.  98-5592  Filed  3-3-98;  8:45  am] 
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BILUNQ  CODE  9S1(M)8-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  9-98] 

Foreign-Trade  Zone  38;  Spartantxjrg 
County,  South  Carolina— Application 
for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  South  Carolina  State 
Ports  Authority,  grantee  of  Foreign- 
Trade  Zone  38,  requesting  authority  to 
expand  its  zone  in  Spartanburg  County, 
South  Carolina,  witMn  the  Greenville/ 
Spartanburg  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  8ia- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  February  25, 1998. 

FTZ  38  was  approved  on  May  4, 1978 
(Board  Order  131,  43  FR  20526,  5/12/78) 
and  expanded  on  November  9, 1994 
(Board  Order  715,  59  FR  59992,  11/21/ 
94)  and  July  23, 1997  (Board  Order  910, 
62  FR  40797.  7/30/97).  The  zone  project 
currently  consists  of  four  sites  in 
Spartanburg  Coimty:  Site  1  (20  acres) — 
U.S.  Highway  29  Industrial  Park, 
Wellford;  Site  2  (111  acres- 
International  Transport  Center,  Greer; 
Site  3  (111  acres)— Highway  290 
Conunerce  Park,  Duncan;  and.  Site  4 
(473  acres)  Wingo  Corporate  Park, 
Spartanburg. 

The  applicant  is  now  requesting 
authority  to  expand  one  of  its  existing 
sites  (Site  2)  as  follows:  Site  2— add  3 
parcels  (688  acres)  located  at  the  newly 
formed  Gateway  International  Business 
Center,  Brookshire  Road,  off  U.S. 
Highway  101,  Greer  (increasing  the 
overall  area  for  Site  2  from  111  acres  to 
799  acres).  No  specific  manufactiuing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 


PubUc  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  4, 1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  18, 1998). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Port  Director,  U.S.  Customs 

Service,  150-A  West  PhiUips  Road, 

Greer,  SC  29650. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716,  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue,  NW, 

Washington,  DC  20230. 

Dated:  February  25, 1998. 
Dennis  Pucdneili, 

Acting  Executive  Secretary. 

[FR  Doc.  98-5593  Filed  3-3-98;  8:45  am) 

BILUNQ  CODE  361»-OS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-812] 

Calcium  Aluminate  Flux  From  France; 
Antidumping  Duty  Administrative 
Review;  Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limit. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  calcium  aluminate  flux  from  France. 
The  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States  and  the  period  June  1, 
1996  through  May  31, 1997. 
EFFECTIVE  DATE:  April  4,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  Linda  Ludwig. 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-0193. 
SUPPLEMENTARY  INFORMATION:  It  is  not 
practicable  to  complete  this  review 
within  the  original  time  limit. 
Therefore,  the  Etepartment  is  extending 
the  time  limit  for  completion  of  the 


preliminary  results  until  June  30, 1998, 
in  accordance  with  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act  of 
1994  (19  U.S.C.  1675(a)(3)(A)).  See 
Memorandum  to  Robert  S.  LaRussa  from 
Joseph  A.  Spetrini,  which  is  on  file  in 
Room  B-099  at  the  Department's 
headquarters. 

Dated:  February  28, 1998. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary.  AD/CVD 

Enforcement  Group  III. 

[FR  Doc.  98-5590  Filed  3-3-98;  8:45  am) 

BILLING  CODE  3610-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-423-805] 

Certain  Cut-to-l.ength  Cart>on  Steel 
Plate  From  Belgium;  Notice  of 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Recission  of 
Antidumping  Duty  Administrative 
Review. 


EFFECTIVE  DATE:  March  4,  1998. 
SUMMARY:  On  September  25, 1997,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (62  FR  50292)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  Certain  Cut- 
to-Length  Carbon  Steel  Plate  (Carbon 
Steel  Plate)  from  Belgium.  This  review 
covered  the  period  August  1, 1996 
through  July  31, 1997.  This  review  has 
now  been  rescinded  as  a  result  of  the 
absence  of  shipments  and  entries  into 
the  United  States  of  subject 
merchandise  during  the  period  of 
review. 

for  FURTHER  INFORMATION  CONTACT: 

Stephanie  Tolson  or  Linda  Ludwig, 
Group  in.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW. 
Washington,  D.C.  20230;  telephone 
(202) 482-2312  or  482-3833, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  2, 1997,  Dewey 
Ballantine,  on  behalf  of  petitioners  in 
this  proceeding,  requested  a  review  of 
sales  made  by  Fabrique  de  Fer  de 
Charleroi  SA  (FAFER).  On  September 
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12, 1997  and  February  19, 1997,  FAFER 
and  its  U.S.  affiliate  filed  letters 
certifying  to  the  Department  that  there 
had  been  no  sales  entries  or 
withdrawals  from  warehouse  of  subject 
merchandise  during  the  period  of 
review  (FOR).  The  Department  sent  a 
no-shipment  inquiry  regarding  FAFER 
to  U.S.  Customs  on  October  20, 1997. 
Customs  did  not  indicate  that  there 
were  any  such  entries. 

Because  FAFER  made  no  entries  into 
the  customs  territory  of  the  United 
States  during  the  FOR.  the  Department 
is  therefore  rescinding  this  review. 

This  administrative  review  is  being 
rescinded  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  351.213(d)(3). 

Dated:  February  25, 1998. 

JoMph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  m. 

(FR  Doc.  9a-5591  Filed  3-3-98:  8:45  am] 

I  OOOe  »1»-06-M 


DEPARTMENT  OF  COMMERCE 
IntWTHrtional  Trade  Administration 

[A-47S-818,  C-475-B10] 

Oertain  Paata  from  Itaiy:  Initiation  of 
New  Shipper  Antidumping  and 
Countervaiiing  Duty  Administrative 
Ravlewrs 

AQBCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


f:  The  Department  of  Commerce 
has  received  a  request  for  new  shipper 
reviews  of  the  antidumping  and 
countervailing  duty  orders  on  certain 
pasta  from  Italy  issued  July  24, 1996.  In 
accordance  with  our  regulations,  we  are 
initiating  these  administration  reviews. 
Lfl-LtllVE  DATE:  March  4, 1998. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  John 
Brinkmann  or  Edward  Easton 
(antidumping  duty),  at  (202)  482-5288 
or  482-1777,  respectively;  Wnce  Kane 
or  Todd  Hansen  (countervailing  duty), 
at  (202)  482-2815  or  482-1276. 
respectively.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

^plicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 


Agreements  Act.  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
regulations  of  the  Department  of 
Commerce  ("the  Department")  are  to  the 
regulations  as  codified  at  19  CFR  part 
351,  62  FR  27295  (May  19, 1997). 

SUPPIEMENTARY  INFORMATION: 

Background 

The  Department  has  received  a 
request  from  CO.R.EX.  S.r.L. 
("CO.R.EX.")  to  conduct  new  shipper 
administrative  reviews  of  the 
antidumping  and  coimtervailing  duty 
orders  on  certain  pasta  bom  Italy,  which 
have  a  January  semi-annual  anniversary 
date.  This  request  was  made  pursuant  to 
section  751(a)(2)(B)  of  the  Act  and  19 
CFR  351.214Cb)  of  the  Department's 
regulations. 

Initiation  of  Review 

Pursuant  to  the  Department's 
regulations  at  19  CFR  351.214(b),  in  its 
request  of  January  16, 1998,  CO.R.EX. 
certified  that  it  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
("POI")  (May  1, 1994  through  April  30, 
1995)  and  that  it  was  not  affiliated  with 
any  exporter  or  producer  who  exported 
the  subject  merdiandise  to  the  United 
States  during  the  POI.  CO.R.EX. 
submitted  documentation  establishing 
the  date  on  which  the  merchandise  was 
first  entered  for  consumption  in  the 
United  States.  CO.R.EX.  also  certified 
that  it  has  a  tolling  arrangement  in 
which  it  purchases  all  inputs  and  pays 
a  processing  fee  to  a  company  that 
produces  pasta  for  CO.R.EX.  This  toller 
provided  a  certification  stating  that  it 
did  not  export  to  the  United  States  and 
has  not  been  affiliated  with  any  exporter 
or  producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  section 
351.214(d)  of  the  Department's 
regulations,  we  are  initiating  new 
shipper  reviews  of  the  antidumping  and 
coimtervailing  duty  orders  on  certain 
pasta  from  Italy.  We  intend  to  issue  the 
final  results  of  these  reviews  not  later 
than  270  days  bom  the  date  of 
publication  of  this  notice. 


Antidumping  and 

Countervailing  Duty 

Proceedings 

Period  to  be  Reviewed 

Italy:  Certain 

Pasta,  A-475" 

818: 

CO.R.EX.  S.r.L  

Italy:  Certain 

Pasta.  C-475~ 

819: 

07/01/97-12/31/97 

UMI 


Antidumping  and 

Countervailing  Duty 

Proceedings 


CO.R.EX.  S.r.L  


Period  to  be  Reviewed 


01/01/97-12/31/97 


We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting,  until  the  completion  of  the 
review,  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  each  entry  of  the 
merchandise  exported  by  the  company 
listed  above,  in  accordance  with  19  CFR 
351.214(e). 

Interested  parties  may  submit 
applications  for  disclosure  tmder 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(8))  and  section 
351.214  of  the  Department's  regtilations 
(19  CFR  351.214). 

Dated:  February  25. 1998. 

Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-5504  Filed  3-3-98;  8:45  am] 

BIUJNQ  CODE  M10-Oe-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-401-040] 

Stainless  Steel  Plate  from  Sweden; 
Antidumping  Duty  Admlnistrativa  . 
Review;  Extension  of  Time  Limit 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  determination  in 
antidumping  duty  administrative  review 
of  stainless  steel  plate  form  Sweden. 

StJMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  residts  of  the 
antidumping  duty  administrative  review 
of  Stainless  Steel  Plate  from  Sweden. 
This  review  covers  the  period  Jime  1, 
1996  through  May  31, 1997. 
EFFECTIVE  DATE:  Maich  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Osborne  or  John  Kugelman, 
Office  of  AD/CVD  Enforcement,  Group 
in.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-3019  or 
482-0649,  respectively. 
SUPPLEMENTARY  INFORMATION:  It  is  not 
practicable  to  complete  this  review 
within  the  original  time  limit.  The  - 
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Department  is  extending  the  time  Umit 
for  completion  of  the  preliminary 
results  until  June  30, 1998,  in 
accordance  with  Section  751(a)(3)(A)  of 
the  Trade  and  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act  of  1994  (19  U.S.C. 
1675(a)(3)(A)).  See  memorandum  to 
Robert  S.  LaRussa  from  Joseph  A. 
Spetrini  regarding  the  extension  of  case 
deadline,  dated  February  20, 1998. 

Dated:  February  24, 1998. 
Joeeph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  ni. 

[FR  Doc.  98-5505  Filed  3-3-98;  8:45  am] 
BILUNQ  CODE  3610-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Doclcet  No.  971222307-7307-01] 

RIN:  0693-ZA20 

Continuation  of  Fire  Research  Grants 
Program— Availability  of  Funds 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Fire  Research  Program,  National 
Institute  of  Standards  and  Technology, 
is  continuing  its  Fire  Research  Grants 
Program.  The  Fire  Research  Program  is 
limited  to  innovative  ideas  generated  by 
the  proposal  writer,  who  chooses  the 
topic  and  approach.  The  issuance  of 
awards  is  contingent  upon  the 
availabiUty  of  funding. 
DATES:  Proposals  must  be  received  no 
later  than  the  close  of  business 
September  30, 1998. 

ADDRESSES:  AppUcants  must  submit  one 
signed  original  and  two  (2)  copies  of  the 
proposal  along  with  the  Application  for 
Federal  Assistance,  Standard  Form  424, 
(Rev.  7-97),  as  referenced  under  the 
provisions  of  OMB  Circular  A-110  to: 
Building  and  Fire  Research  Laboratory 
(BFRL),  Attention:  Sonya  Parham, 
Building  226,  Room  B206,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland  20899-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  concerning  the 
NIST  Fire  Research  Grants  Program 
should  be  directed  to  Sonya  Parham, 
(301)  975-6854.  Administrative 
questions  concerning  the  NIST  Fire 
Research  Grants  Program  may  be 
directed  to  the  NIST  Grants  OfGce  at 
(301)  975-6329.  Additional  information 


can  be  found  in  the  Extramural  Fire 
Research  Program:  Program 
Announcement  and  Preparation  Guide. 
Copies  may  be  downloaded  from  the 
BFRL  web  site  (http:// 
wrww.bfrl.nist.gov)  or  obtained  from 
Sonya  Parham  at  the  above  address. 

SUPPlfMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Assistance 
Name  and  Number  Measurement  and 
Engineering  Research  and  Standards— 
11.609 

Authority 

As  authorized  by  section  16  of  the  Act 
of  March  3, 1901,  as  amended  (15  U.S.C. 
278f),  the  NIST  Building  and  Fire 
Research  Laboratory  conducts  directly 
and  through  grants  and  Cooperative 
agreements,  a  basic  and  applied  fire 
research  program.  The  annual  budget  for 
the  Fire  Research  Grants  Program  is 
$1.36  million.  Because  of  commitments 
for  the  support  of  multi-year  programs, 
only  a  portion  of  the  budget  is  available 
to  initiate  new  programs  in  any  one 
year.  Most  grants  and  cooperative 
agreements  are  in  the  $10,000  to 
$100,000  per  year  range. 

All  proposals  submitted  must  be  in 
accordance  with  the  programs  and 
objectives  Usted  below. 

Program  ObjectiTe^ 

A.  Fire  Modeling  and  Applications 

To  perform  research,  develop  and 
demonstrate  the  appUcation  of 
analytical  models  for  the  quantitative 
prediction  of  the  consequences  of  fires 
and  the  means  to  assess  the  accuracy  of 
those  models.  This  includes:  Developing 
methods  to  assess  fire  hazard  and  risk; 
creating  advanced,  usable  modelling  for 
the  calculation  of  the  effluent  from 
building  fires;  Aiodelling  the  ignition 
and  burning  of  furniture,  contents,  and 
building  elements  such  as  walls; 
developing  methods  of  evaluating  and 
predicting  the  performance  of  building 
safety  design  featiues;  developing  a 
protocol  for  determining  the  acoiracy  of 
algorithms  and  comprehensive  models; 
developing  data  bases  to  facilitate  use  of 
fire  models;  and  developing 
methodologies  to  acquire,  model,  and 
display  fire  information. 

B.  Large  Fire  Research 

To  perform  research  and  develop 
techniques  to  measure,  predict  the 
behavior  and  mitigate  large  fire  events. 
This  includes:  Understanding  the 
mechanisms  of  large  fires  that  control 
gas  phase  combustion,  burning  rate, 
thermal  and  chemical  emissions,  and 
transport  processes;  developing  field 
measurement  techniques  to  assess  the 


near-  and  far-field  impact  of  large  fires 
and  their  plmnes;  performing  research 
on  the  use  of  combustion  for 
environmental  cleanup;  predicting  the 
performance  and  environmental  impact 
of  fire  protection  measures  and  fire 
fighting  systems  and  techniques;  and 
developing  and  oj)erating  the  Fire 
Research  Program  large-scale 
experimental  facihty. 

C.  Advanced  Fire  Measurements 

To  produce  the  scientific  basis  and 
robust  measiuement  methods  for 
characterizing  fires  and  their  effluents  at 
full-  and  reduced-scales.  This  includes 
discrete  point,  volume-integrated,  and 
time-  and  space-resolved  measurements 
for  such  properties  as  tem{>erature, 
smoke  density,  chemical  species,  and 
flow  velocity.  Laboratory  and 
computational  research  are  also 
performed  to  understand  the 
imderpinning  fire  phenomena  to  ensure 
the  soundness  of  the  developed 
measurement  techniques. 

D.  Materials  Fire  Research 

To  perform  research  enabling  the 
confident  development  by  industry  of 
new,  less-flammable  materials  and 
products.  This  capabiUty  is  based  on 
imderstanding  fundamentally  the 
mechanisms  that  control  the  ignition, 
flame  spread  and  burning  rate  of 
materials,  as  well  as  and  the  chemical 
and  physical  characteristics  that  affect 
these  aspects  of  flammabifity.  This 
includes:  Developing  methods  of 
measuring  the  response  of  a  material  to 
fire  conditions  that  enable  assured 
prediction  of  the  full-scale  performance 
of  the  final  product;  developing 
computational  molecular  dynamics  and 
other  mechanistic  approaches  to 
understand  fleune  retardant  mechanisms 
and  the  effects  of  polymer  chemical 
structure  on  flammabiU^r; 
characterizing  the  burning  rates  of 
charring  and  non-charring  polymers  and 
composites;  and  delineating  and 
modeling  the  enthalpy  and  mass 
transfer  mechanisms  of  materials 
combustion. 

E.  Fire  Sensing  and  Extinguishment 

To  develop  understanding,  metrology 
and  predictive  methods  to  enable  high- 
performance  fire  sensing  and 
extinguishment  systems;  and  devising 
new  approaches  to  minimize  the  impact 
of  unwanted  fires  and  the  suppression 
process.  This  includes:  performing 
research  for  the  identification  and  in- 
situ  measurement  of  the  symptoms  of 
pending  and  nascent  fires  and  the 
consequences  of  suppression;  devising 
or  adapting  monitors  for  these  variables 
and  the  intelligence  for  timely 
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interpretation  of  the  data;  developing 
methods  to  characterize  the 
performance  of  new  approaches  to  fire 
detection  and  suppression;  determining 
mechanisms  for  deflagration  and 
detonation  suppression  by  advanced 
agents  and  principles  for  their  optimal 
use;  and  modeling  the  extinguishment 
process. 

Award  Period 

Proposals  will  be  considered  for 
research  projects  from  one  to  three 
years.  When  a  proposal  for  a  multi-year 
is  approved,  funding  will  initially  be 
provided  for  only  the  first  year  of  the 
program.  If  an  application  is  selected  for 
funding,  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DoC.  Funding  for  each 
subsequent  year  of  a  multi-year  proposal 
will  be  contingent  on  satisfactory 
progress,  fit  to  the  NIST  Fire  Research 
Program  and  the  availability  of  funds. 

Matching  Requirements 

The  Fire  Research  Grants  Program 
does  not  involve  the  payment  of  any 
matching  funds  and  does  not  directly 
aHiect  any  state  or  local  government. 

Eligibility 

Academic  institutions,  non-Federal 
agencies,  independent  and  industrial 
laboratories,  and  research  organizations. 

Proposal  Review  Process 

All  proposals  are  assigned  to  the 
appropriate  group  leader  of  the  five 
programs  listed  above.  Both  technical 
value  of  the  proposal  and  the 
relationship  of  the  work  proposed  to  the 
needs  of  the  specific  program  are  taken 
into  consideration  in  the  group  leader's 
recommendation  to  the  Division  Chief. 
Applicants  should  allow  up  to  90  days 
processing  time.  Proposals  are  evaluated 
for  technical  merit  by  at  least  three 
reviewers  chosen  from  NIST 
professionals,  technical  experts  from 
other  interested  government  agencies 
and  experts  from  the  fire  research 
community  at  large. 

Evaluation  Criteria 

a.  Technical  quality  of  the  research;  0- 
35 

b.  Potential  impact  of  the  results:  0-25 

c.  Stedf  and  institution  capability  to  do 
the  work:  0-20 

d.  Match  of  budget  to  proposed  work:  0- 
20 

Selection  Procedures 

The  results  of  these  technical 
evaluations  are  transmitted  to  the  Group 


Leader  of  the  appropriate  unit  in  the 
Building  and  Fire  Research  Laboratory. 
He/she  combines  the  above  results  with 
consideration  of  (a)  Fit  to  the  program 
objectives  listed  above  and  (b)  program 
balance,  and  then  prepares  a 
Recommendation  for  Funding  Memo. 
This  is  then  approved  or  disapproved  by 
the  Division  Chief  and  Deputy  Director. 

Paperwork  Reduction  Act 

The  Standard  Forms  424,  424A,  424B, 
and  LLL  mentioned  in  this  notice  are 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  and  have 
been  approved  by  the  Office  of 
Management  and  Budget,  (OMB),  under 
Control  Numbers  0348-0043,  0348- 
0044,  0348-0040,  and  0348-0046. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  p>erson  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Application  Kit 

An  application  kit,  containing  all 
required  application  forms  and 
certifications  is  available  by  calUng 
Sonya  Parham,  NIST  Fire  Research 
Grants  Program  (301)  975-6854.  An 
application  kit  includes  the  following: 
SF^24  (Rev.  7/97)— APPLICATION 

FOR  FEDERAL  ASSISTANCE 
SF-424A  (Rev.  7/97)— BUDGET 

INFORMATION— Non-Construction 
Programs 
SF-424B  (Rev.  7/97)— ASSURANCES— 

Non-Construction  Programs 
CD-511  (7/91)— CERTinCATIONS 
REGARDING  DEBARMENT, 
SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS; 
DRUG-FREE  WORKPLACE 
REQUIREMENTS  AND  LOBBYING 
CD-512  (7/91)— CERTinCATIONS 
REGARDING  DEBARMENT, 
SUSPENSION,  INEUGIBILTTY  AND 
VOLUNTARY  EXCLUSION- 
LOWER  TIER  COVERED 
TRANSACTIONS  AND  LOBBYING 
SF-LLL-DISCLOSURE  OF  LOBBYING 

AcnvmES 

Additional  Requirements 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Preaward  Activities 

Applicants  who  incur  any  costs  prior 
to  an  award  being  made  do  so  solely  at 


their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  assurance  that  may  have 
been  provided,  there  is  no  obligation  on 
the  part  of  NIST  to  cover  preaward 
costs. 

Primary  Application  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanations  are  hereby  provided: 

1.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F.,  "Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F.,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  aflFected  programs, 
whidbever  is  greater,  and; 

4.  Anti-Lobbying  Disclosure.  Any 
applicant  that  has  been  paid  or  will  pay 
for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appendix  B. 

5.  Lower-Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrtnts,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lofcbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  NIST.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  NIST  in  accordance  with 
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the  instructions  contained  in  the  award 
document. 

Name  Check  Reviews 

All  for-profit  and  non-profit 
applicants  will  be  subject  to  a  name 
check  review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  b^n 
convicted  of  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

False  Statements 

AppUcants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  pimishment  by  fine  or 
imprisonment. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
fiill; 

2.  A  negotiated  repayment  schedule  is 
established  and' at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

No  Obligation  for  Future  Funding 

If  an  application  is  accepted  for 
funding,  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of  . 
an  award,  increased  funding,  or 
extending  the  period  of  performance  is 
at  the  total  discretion  of  NIST. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  under 
the  Fire  Research  Grants  Program  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Departmental  pohcies, 
regulations  and  procedures  applicable 
to  Federal  financial  assistance  awards. 
The  Fire  Research  Grant  Program  does 
not  directly  affect  any  state  or  local 
government.  AppUcations  under  this 
program  are  not  subject  to  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

Purchase  of  American-Made  Equipment 
and  Products 

Apphcants  are  hereby  notified  that 
they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 
products  with  funding  provided  under 
this  program. 


Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
Costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  cost  dollar  amount  in 
the  application,  whichever  is  less. 

Executive  Order  Statement 

This  funding  notice  was  determined 
to  be  "not  significant"  for  purposes  of 
E.O. 12866. 

Dated:  February  26, 1998. 
Robert  E.  Hebner, 

Acting  Deputy  Director,  National  Institute  of 

Standards  and  Technology. 

[FR  Doc.  98-5531  Filed  5-3-98;  8:45  am] 

BtUJNQ  COOE  3610-13-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Government  Owned  Inventions 
Available  for  Licensing 

AGBICY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice  of  Government  owned 
inventions  available  for  licensing. 


SUMMARY:  The  inventions  Usted  below 
are  owned  in  whole  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce.  The 
Department  of  Commerce's  ownership 
interest  in  the  inventions  is  available  for 
hcensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commerciaUzation  of 
results  of  Federally  funded  research  and 
development. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Industrial 
Partnerships  Program,  Building  820, 
Room  213,  Gaithersbiu^,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPLBMENTAL  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commerciahzation.  The  inventions 
available  for  licensing  are: 

NIST  Docket  Number:  96-050US. 

Title:  Implementation  of  Role-Based 
Access  Control  in  Multi-Level  Secure 
Systems. 


Abstract:  Role-based  access  control 
(RBAC)  is  implemented  on  a  multi-level 
secure  (MLS)  system  by  estabfishing  a 
relationship  between  privileges  within 
the  RBAC  system  and  paris  of  levels  and 
compartments  within  the  MLS  system. 
The  advantages  provided  by  RBAC,  that 
is,  reducing  the  overall  number  of 
connections  that  must  be  maintained, 
and,  for  example,  greatly  simpUfying  the 
process  required  in  response  to  a  change 
of  job  status  of  individuals  within  an 
organization,  are  then  realized  without 
loss  of  the  security  provided  by  MLS.  A 
trusted  interface  function  has  been 
developed  to  ensure  that  the  RBAC  rules 
permitting  individuals  access  to  objects 
are  followed  rigorously,  and  provides  a 
proper  mapping  of  the  roles  to 
corresponding  pairs  of  levels  and 
com  partments . 

NIST  Docket  Number:  96-052US. 

Title:  Process  for  the  Enactment  of 
Workflow  Using  Role-Based  Access 
Control. 

Abstract:  A  workflow  sequence 
specified  by  a  process  definition  is 
managed  by  a  workflow  management 
system  which  enacts  each  segment  in 
the  order  specified  by  that  process 
definition.  Role-based  access  control 
(RBAC)  is  used  to  define  membership  of 
individuals  in  groups,  i.e.,  to  assign 
individuals  to  roles,  and  to  then  activate 
the  roles  with  respect  to  the  process  at 
appropriate  points  in  the  sequence.  Any 
individual  belonging  to  the  active  role 
can  perform  the  next  step  in  the 
business  process.  Changes  in  the  duties 
and  responsibilities  of  individuals  as 
they  change  job  assignments  are  greatly 
simpUfied,  as  their  role  memberships 
are  simply  reassigned;  the  workflow 
process  is  unaffected. 

NIST  Docket  Number:  97-01 7US. 

Title:  Domain  Engineered 
Ferroelectric  Optical  Radiation  Detector. 

Abstract:  The  invention  uses  electric 
field  poling  at  room  temperature  to 
selectively  reverse  the  direction  of  the 
spontaneous  polarization  in  a  z-cut 
LiNb03  electret  to  produce  a  bicell 
pyroelectric  detector.  Microphonic 
noise  that  is  typical  of  monocell 
pyroelectric  detectors  is  reduced  in  the 
present  device.  Investigation  of  the 
pyroelectric  electret  geometry  and  the 
vibration  modes  of  the  detector 
assembly  may  lead  to  designs  with  even 
greater  microphonic  suppression.  More 
complicated  domain  reversal  patterns 
may  accommodate  refined  detector 
designs  and  could  be  used  to  create 
multi -element  sensors. 

NIST  Docket  Number:  97-021US. 

Title:  Temperature  CaUbration  Wafier 
for  Rapid  Thermal  Processing  Using 
Thin-Film  Thermocouples. 


UMI 
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Abstract:  This  invention  enables  the 
measurement  of  temperature  and  the 
calibration  of  temperatiu« 
measurements  in  rapid  thermal 
processing  tools  for  silicon  wafiar 
processing  to  a  greater  accuracy  than 
previously  possible.  The  invention  is  a 
device  which  is  a  calibration  wafer  of 
novel  construction  and  capabilities.  The 
calibration  wafer  is  comprised  of  an 
array  of  junctions  of  thin  film 
thermocouples  which  traverse  the 
silicon  wafer  (typically  200  mm  in 
diameter)  and  are  welded  to 
thermocouple  wires  of  the  same 
composition  as  the  thin  films.  The 
advantages  of  very  low  mass  thin-film 
thermocouples  in  making  these 
measurements  are  greatest  under  the 
extremely  high  heat  flux  conditions 
present  in  rapid  thermal  processing 
tools  (100  w/cm').  In  order  to  achieve 
these  measurements  with  thin-film 
thermocouples  at  temperatures  ranging 
up  to  900  degrees  celcius  a  novel 
approach  was  taken  in  the  design  and 
fabrication  of  the  wafer  including  the 
incorporation  of  an  adhesion  film  for 
the  thermoelements,  diffusion  barriers, 
and  high  temperature  dielectric 
insulators. 

Dated:  Febniary  26. 1998. 
Koiwit  E.  Hmbbt, 
Acting  Deputy  Director. 
[FR  Doc  98-5330  Filed  3-3-98:  8:45  am) 
■UMQ  OOOC  KtO-IS-M 


DEPARTMENT  OF  COMMERCE 
National  Ocaanic  and  Atmoapharic 


[LO.  02248881 

Flahartaa  of  tha  Exduaiva  Economic 
Zona  Off  Alaaka;  Public  Workahop; 
Localtaad  Daptoliona  of  Atka  Maclcarel 
in  ttia  Baring  Saa  and  Alautian  lalanda 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Notice  of  workshop. 


:  NMFS  announces  a  workshop 
to  review  evidence  for  fishery-induced 
localized  depletions  of  Atka  mackerel  in 
the  Bering  Sea/Aleutian  Island  region 
and  to  consider  fishery  management 
alternatives  to  prevent  such  depletions 
and  their  potential  impact  on  foraging 
by  the  endangered  western  population 
of  Steller  sea  lions. 

DATES:  The  workshop  is  scheduled  as 
follows: 

March  10, 1998,  9:00  a.m.  to  5:00 
p.m..  Seattle,  WA. 


ADDRESSES:  The  workshop  will  be  held 
at  the  Alaska  Fisheries  Science  Center, 
(Room  2143,  Building  4),  7600  Sand 
Point  Way.  NR,  Seattle,  WA  98115. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Ragen.  907-586-7248. 

SUPPLEMENTARY  INFORMATION:  Fishing 
for  Atka  mackerel  in  the  Bering  Sea/ 
Aleutian  Islands  region  may  result  in 
the  localized  depletion  of  this  species. 
Atka  mackerel  is  a  prey  species  of  the 
endangered  western  population  of 
Steller  sea  lions,  and  such  depletions 
may  impede  sea  lion  recovery  if  they 
affect  the  foraging  success  of  yoimg  sea 
lions,  in  particular. 

Dated:  February  25. 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senrice. 
(FR  Doc.  98-5509  Filed  2-27-98;  12:14  am] 

BILUNQ  COOE  3Bia-22-F 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

Modernization  Transition  Committee 
(MTC);  Notice  of  Public  Meeting 

Action:  Notice  of  Public  Meeting. 

Time  and  Date:  March  18. 1998 
beginning  at  8K)0  a.m. 

Place:  This  meeting  will  take  place  at 
the  Silver  Spring  Holiday  Inn.  8777 
Georgia  Avenue.  Silver  Spring. 
Marylemd. 

Status:  The  meeting  will  be  open  to 
the  public.  The  time  between  10:30  a.m. 
and  noon  will  be  set  aside  for  oral 
comments  or  questions  from  the  public 
and  approximately  50  seats  will  be 
available  on  a  first-come  first-served 
basis. 

Matters  To  Be  Considered:  This 
meeting  will  cover:  Consultation  on 
Astoria,  Oregcm  and  Lexington, 
Kentucky  Automation  and  Closure 
Certifications;  NWS  updates  on 
Evansville,  Indiana  and  Victoria.  Texas; 
report  by  the  FAA  on  ASOS 
reassessment;  and  a  report  on  the  NWS 
Modernization  status. 

Contact  Person  for  More  Information: 
Mr.  Nicholas  Scheller,  National  Weather 
Service.  Modernization  Staff,  1325  East- 
West  Highway,  SSMC2,  Silver  Spring, 
Maryland  20910.  Telephone:  (301)  713- 
0454. 

Dated:  February  26,  1998. 
Nicholas  R.  ScbeUer, 
Manager,  National  Implementation  Staff. 
[FR  Doc.  98-5527  Filed  3-3-98;  8:45  am] 

BIUJNO  CODE  a61»-12-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatration 


P.D.  022S98A] 

Wastam  Pacific  Fiahary  Management 
Council;  Public  Meetings 

AGBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Western  Pacific  Fishery 
Coimcil  will  hold  meetings  of  its 
Scientific  and  Statistical  Committee,  in 
Honolulu,  HI.  DATES:  The  Scientific 
and  Statistical  Committee  (SSC)  meeting 
will  be  held  on  March  24-26, 1998. 
from  8:30  a.m.  to  5:00  p.m.  each  day. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Council  office  conference  room. 
1164  Bishop  Street,  Suite  1400, 
Honolulu,  Hawaii;  telephone:  (808) 
522-8220. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  S22-8220. 
SUPPLEMBITARY  INFORMATION:  The  SSC 

will  discuss  and  may  make 
recommendations  to  the  Coimcil  on:  a 
draft  amendment  for  an  area  closure  for 
large  pelagic  vessels  in  the  American 
Samoa  exclusive  economic  zone;  a  draft 
comprehensive  amendment  (covering 
all  fishery  management  plans  (FMP)  to 
implement  new  Sustainable  Fishery  Act 
requirements  (bycatch,  fishing  sectors, 
fishing  communities,  overfishing, 
Essential  Fish  Habitat  (EFH),  including 
research  needs  and  priorities  necessary 
to  carry  out  the  Council's  EFH 
management  mandate,  and  updates  of 
National  Environmental  Policy  Act 
requirements);  National  Vessel  and 
Fisheries  Information  Systems;  Federal 
management  options  to  restore 
overfished  Main  Hawaiian  Islands 
(MHI)  onaga  and  ehu;  draft  island-area 
modules  for  the  1997  bottomfish  annual 
report,  including  improvements  to  the 
report  and  reconsideration  of  geographic 
reporting  of  overfishing  indicator;  the 
draft  1997  Northwestern  Hawaiian 
Islands  (NWHI)  lobster  annual  report; 
the  addition  of  new  areas 
(Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  and  U.S. 
Possessions)  to  Permit  Area  3  through  a 
possible  framework  amendment;  review 
of  Marine  Conservation  Plans  (by  island 
area)  and  the  Sustainable  Fisheries 
Fund. 


Other  agenda  items  that  the  SSC  will 
discuss  and  may  take  action  on  include: 

1.  Pelagics  protected  species 
interactions  and  initiative; 

2.  Possible  study  on  shark  finning  in 
Western  Pacific  Region; 

3.  Fishery  developments  at  Palmyra 
and  Midway  atolls; 

4.  State  and  federal  research  on  MHI 
overfished  bottomfish; 

5.  Possible  addition  of  generic  level 
management  unit  species  to  the 
Bottomfish  FMP  or  include  with 
developing  Coral  Reef  Ecosytem  FMP; 

6.  Update  on  the  status  of  the  draft 
amendment  for  the  Umited  access 
program  for  the  Mau  Zone  in  the  NWHI; 

7.  Update  on  American  Deepwater 
Engineering  precious  corals  operations; 

8.  Crustaceans  research  and  data 
collection  plans  for  1998; 

9.  Determination  of  the  1998  NWHI 
lobster  harvest  guideline,  including 
estimation  of  exploitable  population 
size  and  establishment  of  separate  bank 
quotas; 

10.  Status  of  Crustaceans  FMP 
framework  regulatory  changes:  Vessel 
Monitoring  System  vessel  transit  of  50 
mile  closed  area,  announce  harvest 
guideline  February  28,  add  May  to 
closed  season  for  MHI  Federal  waters; 

11.  Drail  outline  and  concept  for  Coral 
Reef  Ecosystem  Fishery  Management 
Plan,  with  recommendations  for 
membership  to  form  a  new  Plan  Team; 

12.  Final  Environmental  Impact 
Statement  (if  available)  for  military  use 
of  Farallon  de  Mendinilla,  CNMI;  and 

13.  Other  business  as  required. 
Although  other  issues  not  contained 

in  this  agenda  may  come  before  this  SSC 
for  discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

Special  AcoHiimodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiUary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  February  25, 1998. 
Bruce  C  Moreiiead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-5510  Filed  3-3-98;  8:45  am] 
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THE  COMMISSION  OF  HNE  ARTS 
Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  19  March 
1998  at  10:00  a.m.  in  the  Commission's 
offices  at  the  National  Building  Museum 
(Pension  Building),  Suite  312,  Judiciary 
Square,  441  F  Street,  NW..  Washington, 
DC  20001.  The  meeting  will  focus  on  a 
variety  of  projects  affecting  the 
appearance  of  the  city. 

mquiries  regarding  the  agenda  and  - 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  DC,  February  24, 
1998. 

Charles  H.  Atberton, 

Secretary. 

IFR  Doc  98-5499  Filed  3-3-98;  8:45  am) 

BILUNQ  CODE  CSaO-ei-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Notice  of  Establishment  of  the 
Commodity  Futures  Trading 
Commission  GlotMl  Markets  Advisory 
Committee 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  determined  to 
establish  the  "Commodity  Futures 
Trading  Commission  Global  Markets 
Advisory  Committee."  As  required  by 
Section  9(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  9(a)(2) 
and  41  CFR  101-6.1007,  the 
Commission  has  consulted  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration. 
The  Commission  certifies  that  the 
creation  of  this  advisory  committee  is 
necessary  and  in  the  pubUc  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Commission  by 
the  Commodity  Exchange  Act,  7  U.S.C. 
1  et  seq.,  as  amended.  This  notice  is 
published  piusuant  to  Section  9(a)(2)  of 
the  Advisory  Committee  Act,  5  U.S.C. 
App.  2,  9(a)(2)  and  41  CFR  101-6.1015. 
FOR  FURTHER  INFORMATION  CONTACT: 

De'Ana  Dow,  Legal  Coimsel  to 
Commissioner  Barbara  P.  Holiun  (Tel. 
(202)  418-5070),  or  Helen  G.  Blechman, 
Assistant  General  Counsel  (202)  418- 
5116,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street.  N.W.,  Washington, 
D.C.  20581. 


SUPPLBKOn-ARY  INFORMATION:  The 
globaUzation  of  futiires  markets  has 
been  a  principal  development  of  the 
1980'sand  1990's.  Such  global 
expansion  is  characterized  by: 

•  The  increasing  number  of  futures 
markets  being  established 
internationally, 

•  The  increasingly  multinational 
nature  of  regulated  U.S.  Firms, 

•  The  international  linking  of 
maricets, 

•  Concerns  about  international 
market  risk,  and 

•  The  increased  demand  for  global 
brokerage  services  by  U.S.  market  users. 

The  recent  volatility  that  has  shaken 
weld  equity  and  currency  markets  has 
demonstrated  more  vividly  than  ever 
before  that  the  markets  are  inextricably 
linked  through  common  products  and 
related  market  participants.  Therefore, 
events  that  occur  in  one  market  can  and 
frequently  do  cause  global  regulatory 
and  business  concerns.  The  shocks  to 
the  world  financial  system  caused  by 
the  collapse  of  Barings  Pic.  in  1995  and 
the  significant  losses  inoured  by  the 
Siunitomo  Corporation  in  1996  also 
dramatically  illustrate  that  this  is  true. 

Increasingly  sophisticated  and  low- 
cost  communication  technology  such  as 
the  Internet  has  expanded  access  to 
markets  and  to  market  users.  Currently, 
the  Commission,  as  well  as  other  U.S. 
and  foreign  regulators,  are  considering 
appropriate  regulation  of  the  use  of  such 
electronic  cross-border  vehicles  for 
trading.  Moreover  U.S.  firms  face  an 
array  of  disparate  regulatory  policies  as 
they  conduct  business  in  numerous 
countries. 

These  trends  raise  complex  and  novel 
issues  that  could  profoundly  affect  the 
integrity  and  competitiveness  of  U.S. 
markets  and  U.S.  firms  engaged  in 
providing  financial  services  globally. 
The  Commission  wishes  to  establish  a 
forum  in  which  it  can  discuss  such 
issues  with  U.S.  markets  and  firms  to 
assist  it  in  designing  its  regulations  and 
updating  its  procedures  in  response  to 
these  profound  changes.  These  issues 
would  include: 

(1)  Avoiding  unnecessary  regulatory 
or  operational  impediments  faced  by 
those  doing  global  business,  such  as: 

(a)  Differing  and/or  duplicative 

Tlatorv  frameworks, 
)  Lack  of  transparency  of  rules  and 
regulations,  and 

(c)  Barriers  to  market  access, 
while  preserving  core  protections  for 
markets  and  customers. 

(2)  Setting  appropriate  international 
standards  for  regulation  of  futiues  and 
derivatives  markets  and  intermediaries; 

(3)  Assessing  the  impact  on  U.S. 
markets  and  firms  of  the  Commission's 
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international  efforts  and  the  initiatives 
of  foreign  regulators  and  market 
authorities; 

(4)  Achieving  continued  global 
competitiveness  of  U.S.  markets  and 
firms;  and 

(5)  Identifying  methods  to  improve 
domestic  and  international  regulatory 
structures. 

The  Commission  has  taken  an  active 
role  in  working  with  foreign  regulators 
to  address  global  market  issues.  Recent 
global  initiatives  have  been  designed: 

(1)  to  enhance  international  supervisory 
cooperation  and  emergency  procedures: 

(2)  to  establish  concrete  standards  of 
best  practices  that  set  international 
benchmarks  for  regulation  of  futures 
and  derivatives  markets;  (3)  to 
enco\irage  improved  transparency  in 
those  markets;  (4)  to  improve  the  quality 
and  timeliness  of  international 
information  sharing:  (5)  and  to 
encourage  ixirisdictions  aroimd  the 
world  to  remove  legal  or  practical 
obstacles  to  achieving  these  goals. 

The  Commission  anticipates  that  the 
advisory  committee  will  provide  an 
extremely  valuable  forum  for 
information  exchange  and  advice  on 
these  matters.  The  reports, 
recommendations  and  general  advice 
from  this  committee  will  enable  the 
Commission  to  assess  more  effectively 
the  need  for  possible  statutory, 
regulatory  or  poUcy  alternatives  to 
address  the  challenges  posed  by  the 
globalization  of  our  markets. 

Commissioner  Barbara  P.  Holum  will 
serve  as  Chairman  and  Designated 
Federal  Official  of  this  Advisory 
Committee.  The  members  of  the 
Committee  will  include  those  U.S. 
markets,  firms  and  market  users  most 
directly  involved  in  and  affected  by 
global  operations  and  will  be  balanced 
in  terms  of  points  of  view  represented. 
Specifically,  the  Commission  is 
considering  for  membership  a  broad 
cross-section  of  persons  representing 
U.S.  exchanges,  regulators  and  self- 
regulatore,  financial  intermediaries, 
end-users,  traders  and  academics. 

The  Commission  has  found  that  the 
committee  would  not  dupUcate  the 
functions  of  the  Commission,  another 
existing  advisory  committee  or  other 
means  such  as  public  hearings.  It  has 
further  found  that  advice  on  such 
specialized  matters  is  best  obtained 
through  the  advisory  committee 
firamework  rather  than  through  other 
more  costly,  less  flexible  and  less 
efficient  means  of  assembling  persons 
from  all  sectors  of  the  financial 
industry.  The  Commission,  therefore, 
has  concluded  that  the  creation  of  a 
Global  Nfiarkets  Advisory  Committee  is 
essential  to  the  conduct  of  the 


Commission's  business  and  is  in  the 
public  interest. 

Issued  in  Washington,  D.C.,  on  February 
25, 1998,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission,  Commodity 

Futures  Trading  Commission. 

[FR  Doc.  9&-5506  Filed  3-3-98;  8:45  am) 

BILUNQ  CODE  MW-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  &  Cocoa  Exchange,  Inc. 
Amendment  to  a  Petition  for 
Exemption  From  the  Dual  Trading 
Prohibition  in  Affacted  Contract 
Markets 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  amendment  to  a 
petition  for  exemption  from  the 
prohibition  oa  dual  trading  in  an 
affected  contract  market. 

summary:  Coffee,  Sugar  &  Cocoa 
Exchange,  Inc.  ("CSCE"  or  "Exchange") 
has  submitted  to  the  Commodity 
Futures  Trading  Commission 
("Commission")  an  additional  update  of 
its  October  19, 1993  petition  for 
exemption  fi-om  the  prohibition  against 
dual  trading  in  two  contract  markets. 
The  amendment  requests  an  exemption 
for  a  newly  affected  contract  market. 
Copies  of  the  entire  file,  including  any 
futiue  submissions,  will  be  available  to 
the  public  upon  request,  except  to  the 
extent  the  Exchange  has  requested 
confidential  treatment. 

ADDRESSES:  Copies  of  the  file  are 
available  from  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street,  NW,  Washington,  EX: 
20581.  Reference  should  be  made  to  the 
CSCE  dual  trading  exemption  petition 
file. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  C.  Andresen,  Special  Counsel,  or 
Adam  E.  Wemow,  Staff  Attorney, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.  Washington.  DC 
20581;  telephone:  (202)  418-5490. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sections  4j(a)(l)  and  (3)  of  the 
Commodity  Ebcchange  Act  ("Act")  and 
Commission  Regulation  155.5 
thereunder,  a  board  of  trade  may  submit 
a  petition  to  the  Commission  to  exempt 
any  of  its  affected  contract  markets 
(markets  with  an  average  daily  trading 
voliune  equal  to  or  in  excess  of  8,000 
contracts  for  four  consecutive  quarters) 


UMI 


from  the  prohibition  against  dual 
trading.  Regulation  155.5(d)(6) 
authorizes  the  Director  of  the  Division 
of  Trading  and  Markets,  or  a  designee  of 
the  Director,  to  publish  notice  of  each 
exemption  petition  deemed  complete 
imder  Regulation  155.5(d)  and  to  make 
the  petition  available  to  the  public  as 
required  by  Section  4j(a)(5)  of  the  Act. 

CSCE  originally  submitted  a  petition 
for  a  dual  trading  exemption  on  October 
19, 1993,  for  its  Sugar  #1 1  and  Coffee 
"C"  futures  contracts.  On  March  21, 
1997,  CSCE  submitted  an  amended 
petition  that  updated  the  Exchange's 
original  petition  and  requested  a  dual 
trading  exemption  for  four  additional 
affected  contract  markets:  Cocoa  futiires 
and  option  contracts  on  the  Sugar  #11, 
Coffee  "C,"  and  Cocoa  futures.  On  July 
8, 1997,  the  Commission  issued  an 
Opinion  and  Order  granting  a  dual 
trading  exemption  to  CSCE  for  its  Sugar 
#11  futures  contract,  the  only  affected 
contract  market  as  of  that  date.  This 
Opinion  and  Order  provided  that  if 
other  CSCE  contracts  became  affected 
contract  markets  after  the  date  of  the 
Order,  the  Commission  may  expand  the 
Order  in  response  to  an  updated 
petition  that  includes  those  contracts. 
Piirsuant  to  that  provision,  CSCE 
submitted  an  amendment  dated 
February  3, 1998,  requesting  an 
exemption  fitim  the  dual  trading 
prohibition  for  the  Cocoa  futures 
contract  market. 

Copies  of  the  file  containing  all  these 
materials  and  any  future  submissions, 
except  to  the  extent  the  Exchange  has 
requested  confidential  treatment  in 
accordance  with  17  CFR  145.9,  are 
available  for  inspection  at  the 
Commission's  Office  of  the  Secretariat, 
Three  Lafayette  Centre,  1155  21st  Street, 
NW,  Washington,  DC  20581,  and  may  be 
obtained  by  mail  at  that  address  or  by 
telephone  at  (202)  418-5100. 

Petition  materials  subject  to  CSCE's 
request  for  confidential  treatment  may 
be  available  upon  request  pursuant  to 
the  Freedom  of  Information  Act 
("FOL\")  (5  U.S.C.  §552)  and  the 
Commission's  regulations  thereunder 
(17  CFR  Part  145),  except  to  the  extent 
they  are  entitled  to  confidential 
ti^atinent  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  FOIA, 
Privacy  and  Sunshine  Act  Comphance 
Staff  of  the  Office  of  the  Secretariat  at 
the  above  address  in  accordance  with  17 
CFR  145.7  and  145.8. 

CSCE  timely  submitted  its  amended 
petition  before  February  5, 1998,  the 
effective  date  of  the  dual  trading 
prohibition  in  the  newly  affected 
contract  market.  Therefore,  appHcation 
of  the  prohibition  in  the  contract  market 


covered  by  the  petition  amendment  has 
been  suspended  in  accordance  with 
Commission  Regulation  155.5(d)(5)  and 
will  remain  suspended  until  the  petition 
is  acted  upon. 

Issued  in  Washington,  DC,  on  February  26 
1998. 

Alan  L.  Sei£ert, 

Deputy  Director,  Division  of  Trading  and 
Markets. 

[FR  Doc.  98-5595  Filed  3-3-98;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Supplement  to 
Petition  for  Exemption  From  the  Dual 
Trading  Prohibition  in  Affected 
Contract  Markets 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  supplement  to  a 

petition  for  exemption  from  the 

prohibition  on  dual  trading  for  a 

potentially  affected  screen-based  traded 

contract  market. 


SUMMARY:  Chicago  Board  of  Trade 
("CBT"  or  "Exchange")  has  submitted  to 
the  Commodity  Futures  Trading 
Commission  ("Commission")  an 
additional  update  of  its  October  25, 
1993  petition  for  exemption  from  the 
prohibition  against  dual  trading.  The 
supplement  requests  an  exemption  for  a 
screen-based  traded  contract  if  the 
Commission  determines  that  the 
contract  is  an  affected  contract  market 
subject  to  the  dual  trading  prohibition. 
Copies  of  the  entire  file,  including  any 
future  submissions,  will  be  available  to 
the  public  upon  request,  except  to  the 
extent  that  the  Exchange  has  requested 
confidential  treatment. 
ADDRESSES:  Copies  of  the  file  are 
available  from  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  Thrdfe  Lafayette  Centre, 
1155  21st  Street.  NW.  Washington.  DC 
20581.  Reference  should  be  made  to  the 
CBT  dual  trading  exemption  petition 
file. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Berdansky,  Special  Coimsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.  Washington.  DC 
20581;  telephone:  (202)  418-5490. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sections  4j(a)(l)  and  (3)  of  the 
Commodity  Exchange  Act  ("Act")  and 
Regulation  155.5  thereunder,  a  board  of 
trade  may  submit  a  petition  to  the 
Commission  to  exempt  any  of  its 


affected  contract  markets  (markets  with 
an  average  daily  trading  volume  equal  to 
or  in  excess  of  8,000  contracts  for  four 
consecutive  quarters)  from  the 
prohibition  against  dual  trading. 
Regulation  155.5(d)(6)  authorizes  the 
Director  of  the  Division  of  Trading  and 
Markets  ("Division"),  or  a  designee  of 
the  Director,  to  publish  notice  of  each 
exemption  petition  deemed  complete 
under  Regulation  155.5(d)  and  to  make 
the  petition  available  to  the  public  as 
required  by  Section  4j(a)(5)  of  the  Act. 
CBT  originally  submitted  a  petition 
for  dual  trading  exemption  for  ten 
affected  contract  markets  on  October  25, 
1993.  Subsequently,  pursuant  to  letters 
dated  March  25  and  May  14, 1994,  CBT 
supplemented  its  petition  to  include 
three  additional  affected  contract 
markets.  On  November  7. 1997,  the 
Commission  issued  a  proposed  Order 
granting  CBT  conditional  dual  trading 
exemptions  for  13  affected  contract 
markets. 

Through  a  letter  dated  December  12, 
1997,  the  Exchange  notified  the  Division 
that  the  average  daily  trading  volume  for 
the  U.S.  Treasury  Bond  futures  contract 
("T-Bonds")  traded  on  the  Exchange's 
screen-based  Project  A  system  exceeded 
8.000  contracts  for  each  of  four  quarters 
during  the  volume  year  from  December 
1996  through  November  1997.  The 
Exchange  requested  the  opportunity  to 
submit  materials  by  January  31, 1998, 
addressing  whether  a  screen-based 
traded  market  should  be  considered  an 
affected  contract  market  subject  to  the 
dual  trading  provisions  set  forth  in 
Section  4j  of  the  Act  and  Regulation 
155.5.  On  December  16,  1997,  the 
Division  granted  that  request,  and 
informed  CBT  that  the  submission  also 
had  to  include  a  complete  dual  trading 
exemption  petition  for  the  Project  A 
traded  T-Bond  futures  contract.  On 
January  31, 1998.  the  Exchange 
submitted  a  petition  supplement 
requesting  an  exemption  from  the  dual 
trading  prohibition  for  the  Project  A 
traded  T-Bond  futures  contract  if  the 
Commission  determines  that  the 
contract  is  an  affected  contract  market. 
The  supplement  addressed  the 
apphcability  of  a  dual  trading 
prohibition  to  an  electronic  market,  as 
well  as  the  elements  of  the  Exchange's 
trade  monitoring  system  as  they  apply 
to  Project  A. 

As  noted  by  the  Commission  in 
promulgating  Regulation  155.5,  a 
contract  market  trading  on  an  exchange 
floor  will  be  considered  separate  from  a 
contract  market  in  the  same  commodity 
trading  though  a  screen-based  trading 
system.  The  Commission  further  stated 
that,  while  not  excluding  electronic 
trading  from  the  dual  trading 


prohibition,  the  Commission  was 
retaining  the  flexibility  to  consider  the 
matter  further.  See  FR  40335  (July  28, 
1993).  The  Commission  is  currently 
considering  whether  screen-based 
trading  systems,  such  as  Project  A,  shall 
be  subject  to  the  dual  trading  provisions 
of  Section  4j  of  the  Act  and  Regulation 
155.5. 

Copies  of  the  file  containing  all  these 
materials  and  any  future  submissions, 
except  to  the  extent  that  the  Exchange 
has  requested  confidential  treatment  in 
accordance  with  17  CFR  145.9,  are 
available  for  inspection  at  the 
Commission's  Office  of  the  Secretariat, 
Three  Lafayette  Centre,  1155  21st  Street. 
NW,  Washington,  DC  20581,  and  may  be 
obtained  by  mail  at  that  address  or  by 
telephone  at  (202)  418-5100. 

Petition  materials  subject  to  CBT's 
request  for  confidential  treatment  may 
be  available  upon  request  pursuant  to 
the  Freedom  of  Information  Act 
("FOL\")  (5  U.S.C.  §  552)  and  the 
Commission's  regulations  thereunder 
(17  CFR  Part  145),  except  to  the  extent 
they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  FOL\, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  above  address  in  accordance  with  17 
CFR  145.7  and  145.8. 

If  the  Commission  determines  that  the 
Project  A  traded  T-Bond  futures  contract 
is  subject  to  Section  4j  of  the  Act  and 
Regulation  155.5,  CBT  is  deemed  to 
have  timely  submitted  its  petition 
supplement  for  the  purpose  of 
Regulation  155.5(d)(5).  Therefore, 
appUcation  of  the  dual  trading 
prohibition  against  Project  A  trading  of 
the  T-Bond  futures  contract  would  be 
suspended  until  the  petition  is  acted 
upon. 

Issued  in  Washington,  DC,  on  February  26, 
1998. 

Alan  L.  Seifert, 

Deputy  Director,  Division  of  Trading  and 
Markets. 

(FR  Doc.  98-5596  Filed  3-3-98;  8:45  am] 

BILUNQ  CODE  OSI-OI-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
the  BRAC  95  Realignmant  of  Detroit 
Arsenal,  Warren.  Ml 

AGB4CY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 
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summary:  The  Oepartment  of  the  Aimy 
announces  today  the  availabihty  of  the 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact  (FNSI) 
for  the  reaUgnment  of  Detroit  Arsenal, 
Warren,  Michigan,  in  accordance  with 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Pub.  L.  101- 
510,  as  amended.  The  1995  Defense 
Base  Closure  and  ReaUgnment 
Conunission  (BRAC)  recommended  the 
realignment  of  missions/functions  from 
Detroit  Army  Tank  Plant  (DATP)  on  the 
east  side  of  Detroit  Arsenal  to  the  west 
side  of  Detroit  Arsenal. 

The  EA  evaluates  the  environmental 
and  socioeconomic  effects  associated 
with.the  proposed  action  and  the 
alternatives.  The  proposed  action  is  the 
relocation  of  personnel  and  functions 
from  DATP  on  the  east  of  Detroit 
Arsenal  to  the  west  side  of  E)etroit 
Arsenal.  Functions  planned  for  the 
relocation  within  Detroit  Arsenal  would 
be  combined  with  similar  functions 
already  present  to  achieve  maximum 
efficiency.  Due  to  a  shortage  of  storage 
facilities  to  accommodate  relocating  and 
continuing  functions  the  Army  proposes 
to  construct  a  50,000-square-foot  high- 
bay  general-purpose  warehouse  on  the 
west  side  of  Detroit  Arsenal.  Upon 
disposal  of  DATP,  Detroit  Arsenal  will 
consist  of  the  western  portion  of  the 
installation,  plus  Building  7  (research 
facility)  and  Building  8  (warehouse) 
located  on  the  eastern  portion. 

Alternatives  examined  in  the  Final  EA 
include  renovation  of  existing  facilities, 
construction  of  new  facilities  and  the  no 
action  ahe'mative.  The  Army's  preferred 
alternative  is  implementation  of  the 
proposed  action. 

The  EA,  which  is  incorporated  into 
the  FNSI,  examines  potential  impacts  of 
the  proposed  action  and  alternatives  on 
15  resource  areas  and  areas  of 
environmental  concern:  land  use, 
climate,  air  quality,  water  resources, 
geology,  infrastructure,  hazardous  and 
toxic  materials,  permits  and  regulatory 
authorizations,  biological  resources, 
ecosystems,  cultural  resources,  the 
sociological  environment,  economic 
development,  quality  of  life  and 
installation  agreements. 

The  EA  concludes  that  the 
implementation  of  the  proposed  action 
will  not  have  a  significant  impact  on  the 
himian  environment.  Issuance  of  a  FNSI 
would  be  appropriate.  An 
Environmental  Impact  Statement  is  not 
required  prior  to  implementation  of  the 
proposed  actions. 

DATES:  Comments  must  be  submitted  on 
or  before  April  3, 1998. 
ADDRESSES:  A  copy  of  the  EA  or 
inquiries  into  the  FNSI  may  be  obtained 


by  writing  to  Mr.  Joe  Hand,  U.S.  Army 
Corps  of  Engineers,  Mobile  District,  P.O. 
Box  2288,  Mobile,  Alabama  36628- 
0001,  or  by  calling  (334)  694-3881, 
facsimile  at  (334)  690-2721. 

Dated:  February  27, 1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I.L&-E). 
IFR  Doc.  98-5589  Filed  3-3-98;  8:45  am] 

BKUNQCOOE  371IMW-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-1 773-000] 

Northern  States  Power  Company 
(Minnesota  Company),  Northern  States 
Power  Company  (Wisconsin 
Company);  Notice  of  Filing 

February  24. 1998. 

Take  notice  that  on  February  9, 1998, 
Northern  States  Power  Company 
(Minnesota),  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  NP  Energy  Inc.,  (Customer). 
This  Electric  Service  Agreement  is  an 
enabUng  agreement  under  which  NSP 
may  provide  to  Customer  the  electric 
services  identified  in  NSP  Operating 
Companies  Electric  Services  Tariff 
Original  Voliune  No.  4.  NSP  requests 
that  the  Electric  Service  Agreement  be 
made  effective  on  January  12,  1998 

NSP  is  in  response  to  the 
Commission's  deficiency  letter  dated 
January  9,  1998.  NSP  is  requesting  that 
the  filed  Firm  Point-to-Point 
Transmission  Service  Agreement,  as 
corrected  by  this  filing,  be  accepted  for 
filing  effective  January  1, 1998.  NSP 
requests  waiver  of  the  Commission's 
notice  requirements  in  order  for  the 
Agreement  to  be  accepted  for  filing  on 
the  date  requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  9, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-5511  Filed  3-3-98;  8:45  am] 

BILUNQ  CODE  6717-41-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  OA9*-«-001] 
PaciflCorp;  Notice  of  Rling 

February  24, 1998. 

Take  notice  that  on  August  15, 1997, 
PacifiCorp  tendered  for  filling  its 
compliance  fiUag  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  9, 1998.  Protests  vwU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-5512  Filed  3-3-98;  8:45  am] 

BiLUNQ  CODE  C717-91-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP98-237-000] 

Texas  Eastern  Transmission 
Corporstion;  Notice  of  Application 

February  26, 1998. 

Take  notice  that  on  February  17, 1998, 
Texas  Eastern  Transmission  Corporation 
(TETCO),  5400  Westheimer  Court, 
Houston,  Texas,  77251-1642,  filed  in 
Docket  No.  CP98-237-000  an 
abbreviated  application  pursuant  to 
Sections  7(b)  and  7(c)'bf  the  Natural  Gas 
Act,  as  amended,  and  Sections  157.7 
and  157.18  of  the  Federal  Energy 


Regulatory  Commission's  (Commission) 
regulations  thereimder,  for  permission 
and  approval  to  replace  certain  facilities 
located  in  Hidalgo  County,  Texas,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 
TETCO  proposes  to  replace 
approximately  2,891  feet  of  thirty-inch 
pipeline,  abandon  the  existing  pipeline 
being  replaced,  acquire  new  permanent 
right-of-way,  and  utilize  temporary 
work  space  during  the  construction  of 
such  facilities.  TETCO  asserts  that  the 
replacement  pipeline  will  also  be  thirty- 
inches  in  diameter  and  will  therefore 
have  the  same  design  delivery  capacity 
as  the  thirty-inch  pipeline  being 
replaced.  TETCO  further  asserts  that  the 
replacement  proposed  herein  will  not 
change  TETCO's  maximum  daily  design 
capacity.  It  is  indicated  that  the  total 
capital  cost  of  the  proposed  facilities  is 
approximately  $1,620,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
19. 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pivsuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
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imnecessary  for  TETCO  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergera, 

Acting  Secretary. 

(FR  Doc.  98-5513  Filed  3-3-98;  8:45  am) 

aaUNG  CODE  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  ER9ft-1892-000,  et  al.] 

Citizens  UtiUties  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

February  26, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Citizens  Utilities  Company 

[Docket  No.  ER98-1 892-0001 

Take  notice  that  on  February  17, 1998, 
Citizens  Utilities  Company,  tendered  for 
filing  on  behalf  of  itself  and  Central 
Vermont  Public  Service  Corporation  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  under 
Citizens'  Open  Access  Transmission 
Tariff. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Company 
(MinnesoU)  and  Northern  States  Power 
Company  (Wiscmisin) 

(Docket  No.  ER98-1 890-000] 

Take  notice  that  on  February  17, 1998, 
Northern  States  Power  Company 
(Minnesota),  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
filed  proposed  revisions  to  the  NSP 
Open  Access  Transmission  Tariff, 
Fourth  Revised  Volimie  No.  1,  to  revise 
the  rates  and  terms  and  conditions  of 
service  for  Firm  and  Non-Firm  Point-to- 
Point  Transmission  Service  and  certain 
ancillary  services  on  the  integrated  NSP 
electric  transmission  system.  The  filing 
also  proposes  changes  in  the  rates  of 
certain  long-term  non-Tariff 
transmission  service  customers. 

The  changes  would  increase  revenues 
bom  third  party  firm  point-to-point 
transmission  service  by  approximately 
$3.4  million,  based  on  the  12  month  test 
period  ending  December  31, 1998.  NSP 
requests  an  effective  date  of  May  1, 
1998,  seventy-two  (72)  days  after  filing. 
NSP  states  that  it  served  a  copy  of 
Volume  1  of  the  filing  on  affected 
transmission  service  customers  and  the 
utility  commissions  in  Minnesota, 
Michigan,  North  Dakota,  South  Dakota 
and  Wisconsin. 


Comment  date:  March  12. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER98-1 893-000] 

Take  notice  that  on  February  17, 1998, 
Central  Illinois  Public  Service  Company 
(OPS),  tendered  for  filing  a  letter 
agreement  betvkreen  OPS  and  Norris 
Electric  Cooperative  (Norris),  amending 
OPS'  Rate  Schedule  W-1  for  service  to 
Norris  and  the  Power  Purchase 
Ag^ment  between  CIPS  and  Norris  to 
provide  for  a  rate  decrease,  a  fixed  fuel 
charge,  a  minimiun  monthly  billing 
demand  and  a  fixed  due  date  for 
pajraent  of  the  monthly  bill. 

OPS  seeks  an  effective  date  of  March 
1, 1998  and  accordingly,  seeks  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  the  filing  were  served  on 
Norris  and  the  Illinois  Commerce 
Commission. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  South  Carolina  Electric  ft  Gas 
Company 

[Docket  No.  ER98-1 894-000) 

Take  notice  that  on  February  17, 1998, 
South  Carolina  Electric  ft  Gas  Company 
(SCE&G),  submitted  service  agreements 
establishing  Allegheny  Power  Service 
Corporation  (APSC),  and  North  Carolina 
Municipal  Power  Agency  #1,  as 
customers  xmder  the  terms  of  SCE&G's 
NMotiated  Market  Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreements.  Accordingly, 
SCE&G  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
APSC,  NCMPA  and  the  South  Carolina 
Public  Service  Commission. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Houston  Lighting  ft  Powo-  Company 

[Docket  No.  ER98-189&-0001 

Take  notice  that  on  February  17, 1998, 
Houston  Lighting  &  Power  Company 
(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA), 
with  Entergy  Power,  Inc.  (Entergy),  for 
Non-Firm  Transmission  Service  under 
HLftP's  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  1,  for  Transmission 
Service  To,  From  and  Over  Certain 
HVDC  Interconnections.  HL&P  has 
requested  an  effective  date  of  February 
17. 1998. 

Copies  of  the  filing  were  served  on 
Entergy  and  the  PubUc  Utility 
Conunission  of  Texas.* 
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Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  Yoiic,  Inc. 

(Docket  No.  ER98-1897-000] 

Take  notice  that  on  February  12, 1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2,  a  service 
agreement  for  Baltimore  Gas  &  Electric 
Company  to  purchase  electric  capacity 
and  energy  pursuant  at  negotiated  xptos, 
terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Baltimore  Gas  &  Electric  Company. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-1 898-000] 

Take  notice  that  on  February  12, 1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2,  a  service 
agreement  for  Plum  Street  Energy 
Marketing,  Inc.,  to  purchase  electric 
capacity  and  energy  pursuant  at 
negotiated  rates,  terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Plum  Street  Energy  Marketing,  Inc. 

Comment  date:  March  12, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Commonwealth  Edison  Company 

[Docket  No.  ER98-1 899-000) 

Take  notice  that  on  February  17, 1998, 
Commonwealth  Edison  Company 
(ComEd),  submitted  for  filing  one 
Service  Agreements,  establishing  one 
Service  Agreement,  establishing 
ProLiance  Energy,  LLC  (PLE),  as 
customers  under  the  terms  of  ComEd's 
Power  Sales  and  Reassignment  of 
Transmission  Rights  Tariff  PSRT-1 
(PSRT-l  Tariff).  The  Commission  has 
previously  designated  the  PSRT-1  Tariff 
as  FERC  Electric  Tariff.  First  Revised 
Volimie  No.  2. 

ComEd  requests  an  effective  date  of 
January  20, 1998,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  PLE,  and  the  Illinois 
Commerce  Commission. 

Comment  date:  March  12, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Conunonwealth  Edison  Company 

[Docket  No.  ER98-1 900-000) 

Take  notice  that  on  February  17, 1998, 
Commonwealth  Edison  Company 
(ComEd),  submitted  for  fiUng  one 
Service  Agreement  establishing 
Commonwealth  Edison  Company,  in  its 
wholesale  merchant  function  (ComEd 
WMD),  as  a  ffrm  transmission  customer 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
March  1, 1998,  for  the  service 
agreements,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements,  Copies  of  this  filing  were 
served  upon  Con^d  WMD,  and  the 
Illinois  Commerce  Commission. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

[Docket  No.  ER98-1901-000) 

Take  notice  that  on  February  17,  1998, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  SCANA  Energy 
Marketing,  Inc.,  under  Ohio  Edison's 
Power  Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

[Docket  No.  ER98-1902-000J 

Take  notice  that  on  February  17, 1998, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  South  Carolina 
Electric  &  Gas  Company  under  Ohio 
Edison's  Power  Sales  Tariff.  This  filing 
is  made  pursuant  to  §  205  of  the  Federal 
Power  Act. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  American  Home  Energy  Corp. 

(Docket  No.  ER98-1903-000] 

Take  notice  that  on  February  17, 1998, 
American  Home  Energy  Corp.  (AHEC), 
petitioned  the  Commission  for 
acceptance  of  AHEC  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

AHEC  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  AHEC  is  not  in 
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the  business  of  generating  or 
transmitting  electric  power.  AHEC  is  a 
wholly-owned  subsidiary  of  Energy 
Conservation  Group,  LLC,  which, 
through  its  affiliates,  owns  and  operates 
a  retail  heating  oil  and  service  company, 
a  fuel  oil  buying  group,  and  a  licensed 
real  estate  brokerage. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER98-1904-000) 

Take  notice  that  on  February  17, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  fiUng  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  New 
Energy  Ventures,  L.L.C.  This 
Transmission  Service  Agreement 
specifies  that  New  Energy  Ventures, 
L.L.C.,  has  signed  on  to  and  has  agreed 
to  the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-ig4-000.  This 
Tariff,  filed  with  FERC  on  July  9, 1996, 
will  allow  NMPC  and  New  Energy 
Ventures,  L.L.C.,  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  New  Energy  Ventures,  L.L.C.,  as  the 
parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
February  6, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  New  Energy  Ventiu^s, 
L.L.C. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Interstate  Porwer  Company 

[Docket  No.  ERgS-l 905-000} 

Take  notice  that  on  February  17, 1998, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Termination  of 
Shared  Transmission  Agreement 
between  IPW  and  Southern  Minnesota 
Municipal  Power  Agency  (SMMPA). 
Service  previously  obtained  under  the 
terminated  agreement  will  now  be 
provided  imder  a  Network  Transmission 
and  Operating  Agreement. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Kentucky  Utilities  Company 

[Docket  No.  ER98-1906-000) 

Take  notice  that  on  February  17, 1998, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  addenda  to  existing 


contracts  between  KU  and  its  wholesale 
requirements  customers.  KU  requests  an 
effective  date  of  Januarj'  1, 1998,  for 
these  contracts. 

Comment  date:  March  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Entergy  Services,  Inc. 

(Docket  No.  ER98-1 907-000) 

Take  notice  that  on  February  17, 1998, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.  (Entergy  Arkansas), 
submitted  for  filing  the  First 
Amendment  to  the  Power  Coordination, 
Interchange  and  Transmission 
Agreement  (PCTTA),  between  Entergy 
Arkansas,  Inc.,  and  the  City  of  West 
Memphis,  Arkansas  (West  Memphis), 
dated  March  1, 1998,  and  the  Third 
.^^endment  to  the  Electric  Peaking 
Power  Service  Agreement  (PPA), 
between  West  Memphis  and  Enterg>' 
Arkansas,  dated  March  1,  1998.  Entergy 
Services  states  that  the  amendment  add 
terms  and  conditions  governing  the 
service  provided  under  the  PCITA  and 
the  PPA. 

Comment  date:  March  12,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  AMP  Energy  Direct  Company 

[Docket  No.  ER98-1 908-0001 

Take  notice  that  on  February  18,  1998, 
ANP  Energy  Direct  Company  (AMP), 
tendered  for  filing  a  notice  of 
cancellation  of  Rate  Schedule  FERC  No. 
1,  effective  date  May  1, 1996. 

Notice  of  the  proposed  cancellation 
has  not  been  served  on  any  party 
because  ANP  states  that  it  has  engaged 
in  no  jurisdictional  sales  under  Rate 
Schedule  FERC  No.  1. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER9&-1 909-000] 

Take  notice  that  on  February  18, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Meter  Service  Agreement  for 
Metered  Entities  between  the  ISO  and 
Western  Area  Power  Administration  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  3ie 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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19.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-1 91 0-000] 

Take  notice  that  on  February  18,  1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Mountain  Vista 
Power  Generation.  L.L.C.,  for  acceptance 
by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
Cahfomia  Public  Utilities  Commission. 

Comment  date.- March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-1 911-000] 

Take  notice  that  on  February  18, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Meter  Service  Agreement  for 
Metered  Entities  between  the  ISO  and 
Long  Beach  Generating  LLC,  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  3ie 
official  service  list  in  the  above   . 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-1 91 2-000] 

Take  notice  that  on  February  18, 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  City  of  Anaheim 
Public  Utilities  Department  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  5ie 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Conunission. 

Comment  date:  March  12,  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-1913-000] 

Take  notice  that  on  February  18, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Meter  Service  Agreement  for 
Metered  Entities  between  the  ISO  and  El 
Segimdo  Power,  LLC,  for  acceptance  by 
the  Commission. 


The  ISO  states  that  this  filing  has  been 
served  on  all  parties  fisted  on  tiie 
official  service  list  in  the  above 
referenced  dockets,  including  the 
Cahfomia  Public  Utilities  Commission. 

Comment  date;  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-1 9 14-000] 

Take  notice  that  on  February  18, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Meter  Service  Agreement  for 
Metered  Entities  between  the  ISO  and 
City  of  Anaheim  Public  Utilities 
Department  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  Sie 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Nine  Energy  Services,  LLC 

[Docket  No.  ER98-1 9 15-000] 

Take  notice  that  on  February  18, 1998, 
Nine  Energy  Services,  LLC  (NES), 
petitioned  the  Commission  for 
acceptance  of  NES  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

NES  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer. 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Qtizens  Utilities  Company 

[Docket  Nos.  OA97-520-001  and  OA97-610- 
001] 

Take  notice  that  on  February  23, 1998. 
Citizens  Utilities  Company  (Citizens) 
filed  a  Notice  of  Withdrawal  of  Requests 
for  Waiver  and  Submission  of  Revised 
Standards  of  Conduct  for  its  Vermont 
Electric  Division  under  Order  Nos.  889 
et  seqJ  In  its  filing,  fjtizens  states  that 
it  does  not  conduct  wholesale  merchant 


'  Open  A<xess  Same-Time  Information  System 
(Fonnerly  Real-Time  Information  Network)  and 
Standards  of  Conduct.  61  FR  21737  (May  10,  1996), 
FERC  Stats.  &  Regs.,  Regulations  Preambles  January 
1991-June  1996  1  31,035  (April  24,  1996);  Order 
No.  aa9-A.  order  on  rehearing.  62  FR  12484  (March 
14, 1997),  m  FERC  Stats,  k  Kegs.  1 31,049  (March 
4,  1997)  (Order  No.  M9-A);  Order  No.  889-B, 
rehearing  denied.  62  FR  64715  (December  9, 1997), 
81  FERCf  61.253  (November  25.  1997). 
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functions  as  defined  in  Order  No.  889- 

,  Citizens  states  that  copies  of  this 
filing  have  been  mailed  to  all  pairties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Androscoggin  Energy  LLC 

(Docket  No.  QF96-114-0011 

On  February  18, 1998,  Androscoggin 
Energy  LLC  (AppUcant),  tendered  for 
filing  a  supplement  to  its  filing  of 
October  27, 1997,  in  this  docket.  No 
determination  has  been  made  that  the 
submittaT  constitutes  a  complete  filing. 

The  supplement  provides  additional 
information  pertaining  to  the  ownership 
and  electric  power  production  capacity 
of  the  cogeneration  fadUty. 

Comment  date:  March  31, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergars, 
Acting  Secretary. 
(FR  Doc  98-5543  Filed  3-3-98;  8:45  am] 

mmm  oooc  tn7-«i-p 


'  Ordw  No.  aa9-A,  m  FERC  Suts.  a  Rags,  at 
30.552. 


DEPARTMENT  OF  ENERGY 

Pectoral  Enofgy  Regulatory 
Commission 

[Docket  No*.  eP98-150-000  and  CP96-151- 

000]  I 

Millennium  Pipeline  Company,  LP. 
Columbia  Qas  Transmission 
Corporation;  Notics  of  Intent  To 
Prepara  an  Environmental  Impact 
Statement  for  the  Proposed  Millennium 
Pipeline  Project  and  Request  for 
Comments  on  Environmental  Issues 

February  27. 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  construction,  acquisition, 
and  operation  of  a  442.5-mile-long 
natural  gas  pipeline  system  in 
Pennsylvania  and  New  York  which  is 
called  the  Millennium  Pipeline  Project.^ 
This  EIS  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  pubUc  convenience  and 
necessity. 

We  are  asking  a  number  of  Federal 
and  state  agencies  to  indicate  whether 
they  wish  to  cooperate  with  us  in  the 
preparation  of  the  EIS.  These  agencies 
are  listed  in  appendix  1  and  may  choose 
to  participate  once  they  have  evaluated 
each  proposal  relative  to  their  agencies' 
responsibilities.' 

Summary  of  the  Proposed  Project 

Millennium  PipeUne  Company,  L.P. 
(Millenniimi)  wants  to  construct, 
acquire,  own,  and  operate  a  natiu-al  gas 
pipeline  system  to  transport  up  to 
700,000  dekatherms  per  day  and 
provide  firm  transportation  services  for 
nine  shippers.  Millennium  does  not 
presently  own  any  pipeline  facilities  but 
proposes  to  construct  certain  pipeline 
facilities  and  acquire  others  from 
Colimibia  Gat  Transmission  Corporation 
(Coliunbia). 

In  Docket  No.  CP98-150-000, 
Millennium  requests  authorization  to: 

•  Construct  and  operate  376.4  miles 
of  36-inch-diameter  pipeline  extending 
from  an  interconnection  at  the  United 


'  Millennium  Pipeline  Company,  L.P.  and 
Columbia  Gas  Transmission  Corporation  ftled  their 
applications  with  the  Commission  under  Section  7 
of  the  Natural  Ga«  Act  and  Part  157  of  the 
Commission's  regulations. 

'  The  appendiOBS  referenced  In  this  notice  are  not 
being  printed  in  the  Facieral  Ragiatar.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintaaanca  Branch,  8S8  First  Street, 
N.E..  Washingtoa  D.C  20426.  or  call  (202)  20&- 
1371.  Copies  of  tka  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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States/Canadian  border  across  Lake  Erie 
through  Erie  County,  Pennsylvania,  and 
Chautauqua,  Cattaraugus,  Allegany, 
Steuben,  Chemung,  Tioga,  Broome, 
Delaware,  Sullivan,  Orange,  and 
Rockland  Counties,  New  York  to  an 
interconnection  with  Cc^umbia's 
existing  24-inch>diameter  pipeline 
(Colimibia's  Line  10338)  in  Ramapo, 
Rockland  Coimty,  New  York; 

•  Acquire  andf  operate  6.7  miles  of 
Colimibia's  Line  10338  in  Rockland 
Coimty,  New  York; 

•  Construct  and  operate  39.3  miles  of 
24-inch-diameter  pipeline  extending 
fit)m  the  end  of  Columbia's  Line  10338 
through  Rockland  and  Westchester 
Counties  to  a  point  near  the 
Westchester/Bronx  County  line  in 
Mount  Vernon.  New  Yoric; 

•  Acquire  and  rebuild  Columbia's 
Ramapo  Measurement  and  Regulation 
Facility  near  Ranapo,  Rockland. 
County,  New  York; 

•  Construct  and  operate  the  Wagoner 
Measurement  Facility  near  Milford.  Pike 
County,  Pennsyhrania  and  the  Mount 
Vernon  Regulation  and  Measurement 
Facility  in  Mount  Vernon,  Westchester 
County,  New  York; 

•  Acquire  and  operate  an  additional 
9.6  miles  of  short  pipeline  segments 
(Columbia's  Lines  A-1,  A-2,  A-3,  A-4, 
A-5,  AD-31,  N,  U,  and  1842)  and  28  of 
Columbia's  associated  metering  and 
regulating  stations  in  various  counties 
in  New  York  and  Pennsylvania; 

•  Acquire  and  operate  10.5  miles  of 
10-  and  14-inch-diameter  pipeline 
(Columbia's  Line  K  and  Line  1278) 
extending  from  Deerpark,  Orange 
County,  New  York  to  Milford,  Pike 
Coimty,  Pennsylvania;  and 

•  Acquire  and  operate  Columbia's 
Milford  Compressor  Station  in  Pike 
County,  Pennsylvania. 

In  addition,  m  Docket  No.  CP98-156- 
000,  Millennium  requests  a  Presidential 
Permit  authorizing  construction, 
operation  and  maintenance  of  facilities 
at  the  International  Border  in  Lake  Erie 
for  the  imporiation  of  natural  gas.  These 
facilities  would  consist  only  of  the 
portion  of  the  mainline  extending  across 
the  border  in  Lake  Erie  and  will  be 
evaluated  in  the  EIS  as  part  of  the 
facilities  described  above. 

hi  Docket  No.  CP98-151-000. 
Columbia  proposes  to  abandon  certain 
pipeline  facilities,  and  to  abandon  and 
convey  others  to  Millennium  in  New 
York  and  Pennsylvania.  Specifically, 
Columbia  requests  authority  to: 

•  Abandon  in  place  129.8  miles  of  10- 
to  12-inch-diameter  pipeline  in  Steuben. 
Chemung,  Tioga,  Broome  and  Delaware 
Counties,  New  York  (Line  A-5); 

•  Abandon  and  remove  about  92.2 
miles  of  8-  to  24-inch-diameter  pipeline 
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(Line  A-5)  in  Delaware,  Sullivan, 
Orange,  and  Rockland  Counties,  New 
York  (the  Millennium  pipeline  generally 
would  be  installed  m  approximately  the 
same  location  as  these  sections  of 
abandoned  pipelines); 

•  Abandon  and  convey  to 
Millennium  in  New  York: 
— 4.0  miles  of  6-  and  12-inch-diameter 

pipeline  in  Steuben  County  (Line  A- 

l,A-2,A-3,andA-4); 
— 1.9  miles  of  12-inch-diameter  pipeline 

in  Chemung  County  (Line  A-5) 
— 2.6  miles  ofG-inch-diameter  pipeline 

in  Tioga  County  (Line  AD-31); 
— 0.1  mile  of  12-inch-diameter  pipeline 

in  Broome  County  (Line  N); 
— 0.7  mile  of  6-inch-diameter  pipeline 

in  Delaware  County  (Line  A-2); 
— 0.1  mile  of  4-inch-diameter  pipeline 

in  Orar?ge  County  (Line  U); 
—4.9  miles  of  10-  and  14-inch-diameter 

pipeline  in  Orange  Coimty  (Line  K); 
—6.7  miles  of  24-inch-diameter  pipeline 

in  Rockland  County  (Line  10338);  and 
— 28  measuring  stations  (5  in  Steuben 

County,  1  in  Chemung  County,  3  in 

Tioga  County,  6  in  Broome  Coimty,  2 

in  Delaware  County,  1  in  Sullivan 

County,  7  in  Orange  Coimty,  and  3  in 

Rockland  County). 

•  Abandon  and  convey  to 
Millennium  in  Pennsylvania: 

— 0.2  mile  of  8-  to  14-inch-diameter 

pipeUne  in  Pike  County  (Line  1842) 
— 5.6  miles  of  10-  and  14-inch-diameter 

pipeline  in  Pike  County  (Line  1278); 

and 
— 1  compressor  station  with  3  units 

totaling  1,050  horsepower  (Milford 

Compressor  Station). 

•  Install  overpressure  protection 
equipment  at  a  number  of  measuring 
and  regulating  stations  that  would  be 
conveyed  to  Millennium  because  of  the 
higher  maximum  allowable  operating 
pressure  of  the  Millennium  pipeline. 

The  general  location  of  the  major 
project  facihties  is  shown  in  appendix 
2.  If  you  are  interested  in  obtaining 
detailed  maps  of  a  specific  portion  of 
the  project,  please  use  the  request  form 
provided  in  appendix  4. 

Land  Requirements  for  Construction 

Millennium  would  typically  use  a  75- 
foot-wide  construction  right-of-way  to 
install  the  pipeline.  Extra  work  areas 
beyond  the  75-foot-Avide  construction 
ri^t-of-way  would  be  required  at 
stream,  wetland,  road,  and  railroad 
crossings;  for  topsoil  segregation  in 
agricultural  land;  and  for  sidehill 
construction.  The  removal  of 
Columbia's  Line  A-5  would  be  within 
the  construction  work  areas  identified 
for  the  proposed  MiUennium  pipeline. 
Modifications  to  existing  measuring 


facilities  would  occur  within  the 
existing  facilities.  Other  temporary  land 
requirements  would  include  those  for 
pipeyards,  contractor  yards,  and  new 
access  roads. 

Millennium  estimates  that  a  total  of 
about  10,497  acres  of  land  would  be 
disturbed  by  construction  of  the 
pipeline,  the  three  measuring  faciUties, 
and  other  associated  pipeline  facilities 
such  as  launchers/receivers  and  block 
valves.  About  86  percent  of  the  on-land 
pipeUne  (382.8  miles)  would  be 
constructed  adjacent  to  existing  pipeUne 
and  powerline  rights-of-way.  The 
remaining  87.4  miles  of  pipeline 
(including  the  Lake  Erie  and  Hudson 
River  crossings)  would  be  constructed 
on  new  right-of-way.  Following 
construction,  about  2,513  acres  of  land 
would  be  retained  for  operation  of  the 
pipeline  fiacilities,  of  which  about  943 
acres  would  be  new  permanent  right-of- 
way.  All  land  used  for  temporary 
construction  right-of-way  and  extra 
work  areas  would  revert  to  previous 
uses  entirely.  Land  uses  such  as 
agriculture,  pasture,  and  lawns  on  the 
permanent  right-of-way  would  be 
allowed  to  continue  following 
construction. 

The  EIS  Process 

The  National  Environmental  PoUcy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  pubUc 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  We  encourage 
state  and  local  government 
representatives  to  notify  their 
constituents  of  this  proposed  action  so 
that  they  may  comment  on  their  areas  of 
concern. 


Currently  Identified  Environmental 
Issues 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project.  We  have  already 
identified  several  issues  that  we  think 
deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities,  interventions  received,  and 
the  environmental  information  provided 
by  Milleimium  and  Columbia.  These 


issues  are  Hsted  below.  Keep  in  mind 
that  this  is  a  preliminary  list  of  issues 
and  may  be  added  to,  subtracted  from, 
or  changed  based  on  your  comments 
and  our  analysis. 

•  Geology  and  soils: 

— Crossing  of  one  active  and  one 

reclaimed  gravel  pit  and  one  quarry; 
— Crossing  of  limestone  deposits  in 

Orange  County; 
— Crossing  of  the  Ramapo  fault  in  the 

vicinity  of  the  pipeline  to  be  acquired 

from  Columbia; 
—Temporary  and  permanent  impact  on 

soils,  including  soils  with  a 

seasonable  high  water  table,  and  soils 

with  less  then  6  feet  to  bedrock. 
— Mixing  of  topsoil  and  subsoil  during 

construction  in  agricultural  areas. 
— Compaction  of  soil  by  heavy  ^ 

equipment,  and 
— ^Erosion  control  and  restoration  of  the 

right-of-way. 

•  Water  Resources: 
^—Crossing  of  317  perennial  and  206 

intermittent  waterbodies; 
— 30.5  miles  of  pipeUne  construction 

within  Lake  Erie; 
— 2.4-mile-long  crossing  of  the  Hudson 

River; 
— Crossing  of  30  perennial  waterbodies 
over  100  feet  wide,  including  Olean 
Creek,  Genesee  River,  Cayuto  Creek, 
Chenango  River,  Susquehanna  River, 
West  Branch  Delaware  River,  Smith 
Mill  Brook,  Halfway  Brook,  Mongaup 
River  (Rio  Reservoir),  Steeny  Kill, 
Tributary  Shingle  KiU,  Furnace  Brook 
Lake,  Teatown  Lake,  and  7  ponds; 
— 400  private  wells  and  1  public  well 
within  150  feet  of  the  construction 
woik  area; 
—Crossing  of  six  designated  sole  source 

aquifers; 
—Crossing  of  the  Belson  and 
Chautauqua  Creek  protected  public 
watersheds;  and 
-Potentially  contaminated  sediments  at 
waterbody  crossing  locations. 
•  Vegetation  and  WildUfe: 
—Crossing  of  754  wetlands  (totaling 
48.0  miles  and  affecting  about  442 
acres),  including  41  regulated  by  the 
New  York  State  Department  of 
Environmental  Conservation; 
—Clearing  about  1,127  acres  of  upland 

forest  during  construction; 
— ^Effect  of  construction  on  wildUfe  and 
fisheries  habitat  including  a  6.2-mile- 
long  crossing  of  the  Mongaup  Wildlife 
Management  Area  and  a  2.4-mile-long 
crossing  of  Haverstraw  Bay; 
— Crossing  of  unique  vegetative 

communities;  and 
— ^Effect  on  federally  Usted  endangered 
and  threatened  species  (bald  eagle, 
dwarf  wedge  mussel,  and  bog  turtle). 
•  Cultural  Resources: 
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— -Impact  on  historic  and  prehistoric  and 

ardiaeological  sites; 
— ^Impact  on  historic  structures  and 

landscapes;  and 
— Native  American  and  tribal  concerns. 

•  Land  Use: 

— Effect  on  22.5  acres  of  vineyards.  2.0 
acres  of  orchards,  5.0  acres  of  plant 
nurseries,  and  18.9  acres  of  sod  farm; 

— ^Effect  on  175  business  or  commercial 
structures  and  363  residences  within 
50  feet  of  the  construction  work  area; 

— Effect  of  in-street  construction  within 
more  densely  populated  areas; 

— Effect  on  rivers  listed  on  either  the 
national  or  state  scenic  river 
inventories  (Chautauqua  Creek,  and 
Genesee.  Cohocton,  West  Branch  and 
East  Branch  £>elaware.  and  Wallkill 
Rivers); 

— Crossing  of  bicycle  and  hiking  trails, 
including  the  Finger  Lakes/North 
Country  and  Appalachian  National 
Scenic  Trails:  and 

—Crossing  of  conservation/recreation 
areas,  including  Sterling  Forest. 
Palisades  Interstate  Park.  Kakiat  Park, 
Teatown  Lake  Reservation,  and  New 
York  State  Scenic  Byway. 

•  Socioeconomics: 

— Impact  on  profwrty;  and 

— Effect  of  construction  workforce  on 

demands  for  services  in  surroimding 

areas. 

•  Reliability  and  Safety 


•  Cumulative  Impact: 

— Assessment  of  the  combined  effect  of 
the  proposed  project  with  other 
projects  which  have  been  or  may  be 
proposed  in  the  same  region  with  a 
similar  time  frame. 

Docket  No.  GP98-1 50-000 

•  Alternatives: 

— Assessment  of  alternative  systems 
and  otlier  routes  to  reduce  or  avoid 
impact  on  various  resource  areas; 

— Assessment  of  alternative  landfalls 
for  the  Lake  Erie  crossing;  and 

— Assessment  of  alternative  routes 
using  existing  highway  rights-of-way 
such  as  Route  17. 

Our  independent  analysis  of  the 
issues  will  be  presented  in  a  Draft  HIS 
which  will  be  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  lists 
for  these  proceedings.  A  45-day 
comment  period  will  be  allotted  for 
review  of  the  Draft  EIS.  We  will 
consider  all  comments  on  the  Draft  EIS 
and  revise  the  docimient,  as  necessary, 
before  issuing  a  Final  EIS.  The  Final  EIS 
will  include  our  response  to  all 
comments  received. 

Public  Participation  and  Scoping 
Meetings 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 


comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  and  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Pleese  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Reference  Docket  No.  CPSS-ISO- 
000  and  CP98-151-000 

•  Send  two  copies  of  your  comments 
to:  David  P.  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Conunission, 
888  First  St.,  N.E.,  Room  lA. 
Washington,  DC  20426; 

•  Label  one  copy  for  the  attention  of 
the  Environmental  Review  and 
CompUance  Branch,  PR-11.2;  and 

•  Please  mail  your  comments  so  that 
they  will  be  received  in  Washington,  DC 
on  or  before  March  30, 1998. 

In  addition  to  or  in  lieu  of  sending 
written  comments,  you  are  invited  to 
attend  one  of  the  five  public  scoping 
meetings  that  will  be  held  in  the  project 
area  at  the  following  times  and 
locations: 

Docket  No.  CP98-150-000 


Date 


Location 


Monday,  March  16,  1998 

7:00  p.m 

7:00  p.m 

7:00  p.m 

7:00  p.m 

Tuesday,  March  17,  1998 

Wednesday.  March  18,  1998  

Tuesday,  March  24, 1998 

Wednesday,  March  25,  1998  

7:00  p.m  

^4artheast  High  School  Cafeteria,  1901  Freeport  Road,  North  East,  Pennsylvania, 

(814)725-8671. 
Weilsville  Elementary  School,  Multileaming  Center,  50/98  School  Street,  Wellsville, 

New  York,  (716)  593-6700. 
Binghamton  High  School  Auditorium,  31  Main  Street,  Binghamton,  New  York,  (607) 

762-8200. 
Mount  Vernon  High  School  Auditorium,  100  Califomia  Road,  Mount  Vernon.  New 

Yoik,  (914)  665-5000. 
Port  Jervis  High  School  Cafeteria.  Rural  Route  209,  Port  Jervis,  New  York,  (914) 

•58-3110. 


The  purpose  of  the  scoping  meetings 
is  to  obtain  input  from  state  and  local 
governments  and  from  the  public. 
Federal  agencies  have  formal  channels 
for  input  into  the  Federal  process  as 
cooperating  agencies  (including  separate 
meetings,  where  appropriate).  Federal 
agencies  are  expected  to  transmit  their 
comments  directly  to  the  FERC  and  not 
use  the  scoping  meetings  for  this 
purpose.  Local  agencies  are  requested  to 
provide  information  on  other  plans  and 
projects  which  might  conflict  with,  or 
have  cimiulative  effects,  when 
considered  in  combination  with  the 
Millennium  Pipeline  Project. 

Millennium  and  Columbia  will  be 
present  at  the  scoping  meetings  to 


describe  their  proposals.  Interested 
groups  and  individuals  are  encouraged 
to  attend  the  meetings  and  present  oral 
comments  on  the  environmental  issues 
which  they  believe  should  be  addressed 
in  the  Draft  BIS.  A  list  will  be  available 
at  the  public  meetings  to  allow  speakers 
to  sign  up.  A  transcript  will  be  made  of 
the  meetings  and  the  comments  will  be 
made  part  of  the  Commission's  record  in 
these  proceedings. 

On  the  above  dates,  we  will  also  be 
conducting  limited  site  visits  in  the 
project  area  in  the  vicinity  of  each 
scoping  meeting  location.  Anyone 
interested  in  participating  in  the  site 
visit  may  contact  the  Commission's 
Office  of  External  Affairs  (identified  at 


the  end  of  this  notice)  for  more  details 
and  must  provide  their  ovra 
transportation. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding,  known  as  an  "intervenor". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties  on  the 
Commission's  service  lists  for  these 
proceedings.  If  you  want  to  become  an 
intervenor  you  must  file  a  Motion  to 
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Intervene  according  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  (see 
appendix  3). 

The  date  for  filing  timely  motions  to 
intervene  in  these  proceedings  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  interventions  must  show 
good  cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
potential  right-of-way  grantors  to  solicit 
focused  comments  regarding 
environmental  considerations  related  to 
the  proposed  project.  As  details  of  the 
project  become  established, 
representatives  of  Millennium  will 
directly  contact  landowners, 
communities,  and  public  agencies 
concerning  any  other  matters,  including 
acquisition  of  permits  and  rights-of-way. 

Anyone  offering  scoping  comments 
will  be  automatically  kept  on  our 
environmental  mailing  list  for  this 
project.  If  you  do  not  want  to  send 
comments  at  this  time  but  still  want  to 
keep  informed  and  receive  copies  of  the 
Draft  and  Final  HSs,  please  return  the 
Information  Request  (appendix  4).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  hst. 

For  procedural  information,  please 
vnite  to  the  Secretary  of  the 
Commission.  Additional  procedural  or 
other  information  about  the  proposed 
project  is  available  from  Paul  McKee  in 
the  Commission's  Office  of  External 
Affairs  at  (202)  208-1088. 
David  P.  Boergers, 
Acting  Secretary. 
[PR  Doc.  98-5532  Filed  3-3-98;  8:45  ami 

BILUNQ  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  to  File  an  Application 
for  a  New  License 

February  26, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  271. 

c.  Date  filed:  February  4,  1998. 

d.  Submitted  By:  Entergy  Arkansas, 
Inc.,  current  licensee. 

e.  Name  of  Project:  Carpenter-Remmel 
Hydroelectric  Project. 

f.  Location:  On  the  Ouachita  River,  in 
Garland  and  Hot  Spring  Counties, 
Arkansas. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
July  1, 1980. 

i.  Expiration  date  of  current  license: 
February  28,  2003. 

j.  The  project  consists  of  the: 

Carpenter  Development  comprising: 
(1)  a  115-foot-high.  1,160-foot-long 
concrete  gravity-type  dam  including  a 
439-foot-long  spillway  controlled  by  ten 
26-foot-high  by  34-foot-wide  Taintor 
gates;  (2)  a  18.5-mile-long,  7,200-acre 
reservoir  at  elevation  400  feet  USGS 
datimi;  (3)  an  integral  intake  and 
powerhouse  containing  two  generating 
units  with  a  total  capacity  of  56,000  kW; 

(4)  two  115-kV  transmission  lines;  and 

(5)  appurtenant  facilities. 

i?emmey  Deve/opmenf  comprising:  (1) 
a  75-foot-high,  900-foot-long  concrete 
Ambursen-type  dam  including  a  258- 
foot-long  spillway  controlled  by  twelve 
15-foot-high  by  2  7-foot- wide  Taintor 
gates;  (2)  a  11.3-mile-long,  1,940-acre 
reservoir  at  elevation  305  feet  msl 
datiun;  (3)  an  integral  intake  and 
powerhouse  containing  three  generating 
units  with  a  total  capacity  of  9,300  kW; 
(4)  two  565-foot-long,  34.5  kV 
transmission  lines,  one  72-foot-long,  115 
kV  transmission  Une;  and  (5) 
appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Lake  Catherine  Plant,  P.O.  Box  218, 
Hwy.  270  West.  Jones  Mill,  AR  72105, 
(501) 844-2148. 

1.  FERC  contact:  Tom  Dean  (202)  219- 
2778. 

m.  Piu^uant  to  18  CFR  16.9  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  vdth  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
hcense  for  this  project  must  be  filed  by 
February  28,  2001. 
David  P.  Boergers, 
Acting  Secretary. 
[PR  Doc.  98-5514  Filed  3-3-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Public  Outreach  Meeting; 
Denver,  CO 

February  26,  1998. 

The  Office  of  Hydropower  Licensing 
will  hold  a  public  Outreach  Meeting  in 
Denver,  Colorado,  on  Thursday,  March 
26. 1998.  The  Outreach  Meeting  is 
scheduled  to  start  at  9:00  a.m.  and  finish 
at  5:00  p.m. 

The  purpose  of  the  Outreach  program 
is  to  familiarize  federal,  state,  and  other 
government  agencies,  Indian  tribes, 
nongovernmental  organizations, 
licensees,  and  other  interested  parties 
with  the  Commission's  hydropower 
hcensing  program.  The  topics  for  the 
Outreach  Meeting  are  pre-licensing, 
licensing,  and  post-licensing  procedures 
for  hydroelectric  projects  in  Colorado 
whose  licenses  expire  between  calender 
years  2000  and  2010. 

Staff  from  the  Commission's  Office  of 
Hydropower  Licensing  will  preside  over 
the  meetings. 

The  location  of  the  Outreach  Meeting 
is:  Sheraton  Denver  West  Hotel  & 
Conference  Center,  360  Union 
Boulevard,  Lakewood.  CO  80228,  (303) 
987-2000. 

If  you  plan  to  attend,  please  notify 
John  Blair,  Western  Outreach 
Coordinator,  fax:  202-219-2152; 
telephone:  202-219-2845. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-5502  Filed  3-3-98;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Of  Public  Outreach  Meeting; 
Park  City,  UT 

February  26. 1998. 

The  Office  of  Hydropower  Licensing 
will  hold  a  public  Outreach  Meeting  in 
Park  City,  Utah,  on  Tuesday,  March  24, 
1998.  The  Outreach  Meeting  is 
scheduled  to  start  at  9:00  A.M.  and 
finish  at  5:00  P.M. 

The  purpose  of  the  Outreach  program 
is  to  familiarize  federal,  state,  and  other 
government  agencies,  Indian  tribes, 
nongovernmental  organizations, 
hcensees,  and  other  interested  parties 
with  the  Commission's  hydropower 
hcensing  program.  The  topics  for  the 
Outreach  Meeting  are  pre-licensing, 
hcensing,  and  post-licensing  procedures 
for  hydroelectric  projects  in  Utah  whose 
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licenses  expire  between  calendar  years 
2000  and  2010. 

Staff  from  the  Commission's  Office  of 
Hydropower  Licensing  will  preside  over 
the  meetings. 

The  location  of  the  Outreach  Meeting 
is:  Olympia  Park  Hotel  k  Conference 
Center,  1895  Sidewinder  Drive,  Park 
City.  UT  84060,  (801)  649-2900. 

If  you  plan  to  attend,  notify  John 
Blair,  Western  Outreach  Coordinator, 
fax:  202-21&-2152;  telephone:  202- 
219-2845. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-5503  Filed  3-3-98;  8:45  am] 

MUMQ  CODE  •717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00619;  FRL-5762-8] 

Renewal  of  Pesticide  Information 
Collection  Activities;  Application  and 
Sunnnary  Report  for  an  Emergency 
Exemption  for  Pesticides;  Request  for 
Comments 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  is  coming  up  for  renewal. 
This  ICR,  entitled  "Application  and 
Summary  Report  for  an  Emergency 
Exemption  for  Pesticides,"  EPA  ICR  No. 
0596.05,  OMB  No.  207Q-0032.  will 
expire  on  May  31, 1998.  Before 
submitting  the  renewal  package  to  the 
Office  of  Management  and  Budget,  EPA 
is  soliciting  comments  on  specific 
aspects  of  the  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  4, 1998. 
AOOflESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Bremch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  deliver  comments  to:  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Highway, 
ArUngton,  VA. 

Conmients  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  III.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 


part  or  all  of  that  information  as  CBI. 
Informatioa  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  Virginia  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHBl  INF0RIMAT10N  CONTACT: 
Cameo  Smoot,  Field  and  External 
Affairs  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Mail  Code  (7506C),  401  M  St., 
SW.,  Washington.  DC  20460,  Telephone: 
(703)  305-3454,  e-mail: 
smoot.cameo@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability: 
Internet 

Electronic  copies  of  this  document 
and  the  ICR  are  available  from  the  EPA 
Home  Page  at  the  Federal  Register  - 
Environmental  Documents  entry  for  this 
document  under  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/). 
Fax-on-Demand 

Using  a  faxphone  call  202-401-0527 
and  select  item  6052  for  a  copy  of  the 
ICR. 

I.  Informadon  Collection  Request 

EPA  is  seeking  comments  on  the 
following  Information  Collection 
Request: 

Title:  Application  and  Summary 
Report  for  an  Emergency  Exemption  for 
Pesticides. 

ICR  numbers:  EPA  No.  0596.05  and 
OMB  No.  2070-0032. 

Expiration  date:  Current  OMB 
approval  expires  on  May  31,  1998. 

Affected  entities:  Parties  affected  by 
this  information  collection  are  states, 
territories  and  Federal  agencies. 

Abstract:  Under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  EPA  may  temporarily 
authorize  states,  territories,  and  Federal 
agencies  to  ship  and  use  luiregistered 
pesticides  in  emergency  situations.  To 
ensure  that  an  emergency  situation 
actually  exists,  and  that  use  of  the 
pesticide  will  not  pose  an  unreasonable 
risk  to  human  health  or  the 
environment,  EPA  requires  exemption 
applicants  to  explain  the  circumstances 
necessitating  the  emergency  use  and  to 
provide  details  on  the  pesticide  and  its 
proposed  application.  Following  the 
application  of  the  pesticide,  applicants 
must  submit  a  report  to  EPA  describing 


the  pesticide  treatment,  and  its 
effectiveness  as  well  as  any  adverse 
effects. 

Burden  statement:  The  information 
covered  by  this  request  is  collected 
when  an  emergency  situation  becomes 
apparent  and  only  upon  reciept  of  an 
emergency  exemption  application. 
Small  businesses  are  not  eligible  to 
apply  to  this  program.  The  public 
burden  for  this  collection  of  information 
is  estimated  to  average  103  hours  per 
response  for  reporting  and  2  hours  per 
recordkeeper  annually.  This  estimate 
includes  the  initial  request  for  an 
emergency  exemption  and  the  time 
needed  to  complete  and  submit  the 
summary  report  after  the  pesticide 
application.  Included  in  this  estimate  is 
also  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gathet  and  maintain  data 
needed,  and  review  the  collection  of 
information. 

n.  Request  for  Comments 

The  Agency  would  appreciate  any 
comments  or  information  that  could  be 
used  to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  described 
above  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  tedbnology, 
e.g.,  permitting  electronic  submission  of 
responses.  The  Agency  is  particularly 
interested  in  comments  and  information 
about  the  burden  estimates,  including 
examples  that  could  be  used  to  reflect 
the  burdens  imposed. 

Send  comments  regarding  these 
matters,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burdens,  to 
the  docket  under  ADDRESSES  listed 
above. 


m.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  dociunent, 
as  well  as  the  public  version,  has  been 
established  for  this  document  under 
docket  control  iiiunber  "OPP-00519" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
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including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  infonnation  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket^pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCH  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
00519."  Electronic  comments  on  this 
document  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protecuon, 
Information  collection  requests. 

Dated:  February  19, 1998. 
Susan  H.  Wayland, 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
(PR  Doc.  9»-5256  Filed  3-3-98;  8:45  am] 
BILIJNQ  CODE  aSSfr^O-F 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-5973-q 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection: 
Comment  Request;  Superfund  Stte 
Evaluation  and  Hazard  Ranldng 
System 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Infonnation 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  0MB):  Site 
Evaluation  and  Hazard  Ranking  System, 
ICR  #1488.04,  OMB  #2050-0005, 
expiration  date  7/31/98.  Before 
submitting  the  ICR  to  OMB  for  approval, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  4, 1998. 


ADDRESSES:  To  obtain  a  copy  of  this  ICR, 
please  contact  Mary  Ann  Rich,  Office  of 
Emergency  and  Remedial  Response, 
(703)  603-8825  or  by  email: 
rich.maryann@epamail.epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Mary  Ann 
Rich  at  (703)  603-8825,  please  refer  to 
ICR  #1488.04. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emei^ency 
Response 

Title:  Superfund  Site  Evaluation  and 
Hazard  Ranking  System,  EPA  ICR 
#1488.04.  This  ICR  requests  renewal  of 
a  currently  approved  collection  (OMB 
#2050-0005). 

Abstract:  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA,  1980  and  1986)  amends 
the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP)  to 
include  criteria  prioritizing  releases 
throughout  the  U.S.  before  undertaking 
remedial  action  at  imcontroUed 
hazardous  waste  sites.  The  Hazard 
Ranking  System  (HRS)  is  a  model  that 
is  used  to  evaluate  the  relative  threats  to 
human  health  and  the  environment 
posed  by  actual  or  potential  releases  of 
hazardous  substances,  pollutants,  and 
contaminants.The  HRS  criteria  take 
into  account  the  population  at  risk,  the 
hazard  potential  of  the  substances,  as 
well  as  the  potential  for  contamination 
of  drinking  water  supplies,  direct 
human  contact,  destruction  of  sensitive 
ecosystems,  damage  to  natural  resources 
affecting  the  hiunan  food  chain, 
contamination  of  surface  water  used  for 
recreation  or  potable  water 
consumption,  and  contamination  of 
ambient  air. 

Under  this  ICR  the  States  will  apply 
the  HRS  by  identifying  and  classifying 
those  releases  that  warrant  further 
investigation.  The  HRS  score  is  crucial 
since  it  is  the  primary  mechanism  used 
to  determine  whether  a  site  is  eligible  to 
be  included  on  the  National  Priorities 
List  (NPL).  Only  sites  on  the  NPL  are 
eligible  for  Superfund-financed 
remedial  actions. 

HRS  scores  are  derived  from  the 
sources  described  in  this  information 
collection,  including  field 
reconnaissance,  taking  samples  at  the 
site,  and  reviewing  available  reports  and 
docttments.  States  record  the  collected 
information  on  HRS  documentation 
worksheets  and  include  this  in  the 
supporting  reference  package.  States 
then  send  the  package  to  the  EPA  region 
for  a  completeness  and  accuracy  review, 
and  the  Region  then  sends  it  to  EPA 
Headquarters  for  a  final  quality 


assurance  review.  If  the  site  scores 
above  the  NPL  designated  cutoff  value, 
and  if  it  meets  the  other  criteria  for 
listing,  it  is  then  eligible  to  be  proposed 
on  tiie  NPL. 

Burden  Statement:  Depending  on  the 
number  and  type  of  activities 
performed,  burden  for  the  collection  of 
site  assessment  information  is  estimated 
to  range  from  15  to  3,325  hours  per  site. 
The  number  of  hours  required  to  assess 
a  particular  site  depends  on  how  far  a 
site  progresses  through  the  site 
assessment  process.  Sites  where  only  a 
pre-CERCLIS  screening  action  is 
performed  will  typically  require 
approximately  15  hours,  while  sites  that 
progress  to  NPL  listing  based  on  an 
integrated  assessment  approach  may 
require  up  to  3,325  hours.  The  burden 
estimates  include  reporting  activities 
and  minimal  recordkeeping  activities. 
The  States  are  reimbursed  100%  of  their 
costs,  except  for  record  maintenance. 
The  ICR  does  not  impose  burden  for 
HRS  activities  on  local  governments  or 
private  businesses. 

Respondents:  State  agencies 
performing  Superfund  site  evaluation 
activities. 

Estimated  Number  of  Respondents:  50 
States. 

Estimated  Total  Annual  Burden  on 
Respondents:  226,000  hours. 

Frequency  of  Collection:  One  time: 
section  116(b)  requires  an  HRS 
evaluation  within  four  years  of  the  site's 
entry  into  the  EPA  CERCLIS  database. 

Dated:  February  24, 1998. 
LairyG.  Reed. 

Acting  Director,  Office  of  Emergency  and 
Remedial  Response. 

[FR  Doc.  98-5556  Filed  3-3-98;  8:45  am) 
BILUNQ  OOOE 


ENVIRONMENTAL  PROTECTION 
AQENCY 

FRL-6073-2] 

Continuing  Planning  Procees  for  the 
State  of  Delaware 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability  for  pubfic 

review  and  comment  of  the  continuing 

planning  process  (CPP)  for  the  State  of 

Delaware. 


SUMMARY:  The  Clean  Water  Act  (the  Act) 
at  section  303(e),  and  EPA's 
implementing  regulation  at  40  CFR 
130.5,  requires  that  each  State  shall 
establish  and  maintain  a  continuing 
plaiming  process  (CPP)  consistent  with 
the  Act.  Elach  State  is  responsible  for 
managing  its  water  quality  program  to 
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implement  the  processes  specified  in 
the  CPP,  and  EPA  is  responsible  for 
periodically  reviewing  the  adequacy  of 
the  State's  CPP.  This  doaunent  is  being 
published  in  accordance  with  Paragraph 
9  of  the  consent  decree  in  the  matter  of 
American  Littoral  Society  and  Sierra 
Club  V.  EPA.  Qvil  Docket  No.  96-591. 
Consistent  with  the  consent  decree.  EPA 
is  pubhshing  this  notice  of  availability 
of  the  CPP  to  interested  parties.  By 
August  15, 1998,  EPA  will  prepare  a 
preliminary  written  summary  of  its 
review  of  the  CPP  and  will  make  that 
simmiary  available  to  interested  parties 
for  their  review  and  comment.  Copies  of 
the  CPP  will  be  available  beginning 
February  28, 1998  by  contacting  the 
person  Usted  in  the  following  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Once  available,  copies  of  EPA's 

Ereliminary  written  summary  may  also 
a  requested. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  T.  Murawski.  Office  of 
Watersheds,  at  (215)  566-5748,  or  by 
email  at 

murawski.matthew@epamail.epa.gov. 
Robert  J.  Mitkiis, 

Deputy  Director,  Water  Protection  Division. 
EPA  Region  III. 

(FR  Doc  98-5554  Filed  3-3-98;  8:45  am) 
BILUNQCOOE  MW-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6973-6] 

Common  Sense  Initiative  Council 
(CSIC) 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Notification  of  Public  Advisory 

CSI  Printing  Sector  and  Metal  Finishing 

Sector  Subcommittee  Meetings;  Open 

Meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
Printing  Sector  and  the  Metal  Finishing 
Sector  Subcommittees  of  the  Common 
Sense  Initiative  Council  will  meet  on 
the  dates  and  times  described  below.  All 
meetings  are  open  to  the  public.  Seating 
at  both  meetings  will  be  on  a  first-come 
basis  and  limited  time  will  be  provided 
for  public  comment.  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
Usted  with  the  two  annoimcements 
below. 

(1)  Printing  Sector  Subcommittee — 
March  20, 1998 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 


hold  an  open  meeting  of  the  CSI 
Printing  Sector  Subcommittee  on 
Friday.  March  20, 1998,  from 
approximately  8:30  a.m.  EST  until  12:00 
p.m  EST.  The  meeting  will  be  held  at 
Resolve,  located  at  1255 — 23rd  Street. 
NW,  Suite  275  in  Washington,  DC. 

The  purpose  of  the  meeting  will  be  to 
review  the  progress  in  implementing  the 
New  York  City  Education  Project  and  to 
discuss  the  plans  to  implement  pilot 
projects  of  the  PrintSTEP  program.  A 
formal  agenda  will  be  available  at  the 
meeting. 

Foe  further  information  concerning 
meeting  times  and  agenda  of  this 
Printing  Sector  Subcommittee  meeting, 
please  contact  Gina  Bushong, 
Designated  Federal  Officer  (TDFO),  at 
EPA  by  telephone  on  (202)  564-5081  in 
Washington,  DC,  by  fax  on  (202)  564- 
0009,  or  by  e-mail  at 
bushong.gint@epamail.epa.gov. 

(2)  Metal  Finishing  Sector 
Subcommittee — March  12  and  13, 1998 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  CSI  Metal 
Finishing  Sector  Subcommittee  on 
Thursday,  March  12  and  Friday,  March 
13, 1998,  at  the  Fairfield  hin,  Scottsdale 
Downtown.  5101  North  Scottsdale  Road, 
Scottsdale,  AZ  85250.  The  telephone 
number  is  602-945-4392.  The 
Subcommittee  will  meet  both  days  from 
approximately  9:00  a.m.  MST  to 
approximately  4:00  p.m.  MST. 

The  Subcommittee  meeting  will  focus 
on  the  Metal  Finishing  Sector's  Strategic 
Goals  Program,  future  roles  of  the  Metal 
Finishing  Subcommittee  and  other 
stakeholder  oversight  groups,  and  the 
activities  of  several  workgroups  and 
project  teams  (including  the  research 
and  technology  workgroup  and  the 
RCRA  project  team).  A  formal  agenda 
will  be  available  at  the  meeting. 

For  further  information  concerning 
meeting  times  and  agenda  of  the  Metal 
Finishing  Sector  Subcommittee  meeting, 
please  contact  Bob  Benson,  DFO.  at  EPA 
by  telephone  on  (202)  260-8668  in 
Washington,  DC,  by  fax  on  (202)  260- 
8662.  or  by  e-mail  at 
benson.robert@epamail.epa.gov 

Inspection  of  Subcommittee  Documents 

Documents  relating  to  the  above 
Sector  Subcommittee  announcements 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  official  minutes  for  the 
meetings,  will  be  available  for  public 
inspection  in  room  282 IM  of  EPA 
Headquarters,  Common  Sense  Initiative 
Staff,  401  M  Street,  SW,  Washington,  DC 
20460,  telephone  number  202-260- 
7417.  Common  Sense  Initiative 


information  can  be  accessed 
electronically  on  our  web  site  at  http./ 
/www.epa.gov/commonsense. 

Dated:  February  26, 1998. 
Kathleen  Bailey, 
Designated  Federal  Officer. 
[FR  Doc.  98-5553  Filed  3-3-98;  8:45  am] 
BILUNQ  CODE  66eO-M-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6973-q 

Announcement  of  Stakeholder  Meeting 
To  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  in  Regard  To 
Implementing  the  Safe  Drinking  Water 
Act  Amendments  of  1996 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  stakeholders  meeting. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  will  be  holding 
a  simultaneous,  one  day  public  meeting 
via  videoconference  call  in  eleven  cities 
on  March  12, 1998.  The  purposes  of  this 
meeting  are  to  identify  issues  and  solicit 
input  fit)m  stakeholders  and  the  pubUc 
at  large  on  environmental  justice  related 
considerations  of  several  proposed 
drinking  water  regulations.  This 
meeting  is  being  held  as  part  of  the 
Agency's  effort  to  comply  with 
Executive  Order  12898.  President 
Clinton  signed  Executive  Order  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  on  February  11, 1994.  The 
Executive  Order  increased  Agency 
responsibilities  such  that,  to  the  greatest 
extent  practicable  and  permitted  by  law. 
each  Federal  Agency  must  make 
achieving  environmental  justice  part  of 
its  mission  by  identifying  and 
addressing  disproportionately  high  and 
adverse  human-health  or  environmental 
effects  of  its  proigrams.  policies,  and 
activities  on  minority  populations  and 
low-income  populations  in  the  United 
States  and  its  territories.  In  order  to 
fulfill  its  responsibilities  to  Executive 
Order  12898,  EPA  would  like  to  have  a 
dialogue  with  stakeholders  and  the 
public  on  the  various  components  of 
pending  drinking  water  regulations, 
including  treatment;  costs;  benefits;  data 
quality;  health  effects;  the  regulatory 
process;  and  impacts  to  sensitive 
subpopulations,  minority  populations, 
and  low-income  populations.  EPA  is 
seeking  input  from  national,  state. 
Tribal,  municipal,  and  individual 
stakeholders,  "rhis  meeting  is  a 


UMI 


continuation  of  stakeholder  meetings 
that  started  in  1995  to  obtain  input  on 
the  Agency's  Drinking  Water  Program. 
These  meetings  were  initiated  as  part  of 
the  Drinking  Water  Program  Redirection 
efforts  to  help  refocus  EPA's  drinking 
water  priorities  and  to  support  strong, 
flexible  partnerships  among  EPA,  States, 
Tribes,  local  governments,  and  the 
public.  At  the  upcoming  meeting,  EPA 
is  specifically  seeking  input  from 
stakeholders  focused  on  issues  related 
to  environmental  justice.  EPA 
encourages  the  full  participation  of  all 
stakeholders  throughout  this  process. 
DATES:  This  stakeholder  meeting  will  be 
held  on  Thursday,  March  12, 1998  from 
10:00  a.m.  to  5:00  p.m.  EST.  It  will  be 
held  simultaneously  in  eleven  cities 
across  the  United  States  via 
videoconference  call. 

Registration:  To  register  for  the 
meeting,  please  contact  the  name  next  to 
the  city  in  which  you  plan  to  attend  the , 
meeting.  Those  registered  for  the 
meeting  by  Wednesday,  March  4, 1998 
will  receive  an  agenda,  logistics  sheet, 
and  background  materials  for  the 
different  regulations  prior  to  the 
meeting.  The  following  information 
contains  the  meeting  location  and 
contact  name  and  phone  number  for 
registration  in  each  city. 
EPA  Region  1,  One  Congress  St.,  10th 

Floor,  Boston,  MA  02203-0001: 

Rhona  Julien,  617/565-9454. 
EPA  Region  2,  290  Broadway,  26th 

Floor,  New  York,  NY,  10007: 

Wanda  Ayala,  212/637-3660. 
OSWERNJ,  Edison  Division  of  Science 

and  Assessment,  2890  Woodbridge 

Ave.,  Edison,  NJ  08837:  Wanda 

Ayala,  212/637-3660. 
EPA  Region  3,  841  Chestnut  Building, 

Philadelphia,  PA  19107:  Reggie 

Harris.  215/566-2988.  (Philadelphia 

will  be  on  conference  call  only) 
EPA  Region  4, 100  Alabama  St.,  SW, 

Atlanta,  GA  30303:  Natalie 

Ellington,  404/562-9453. 
EPA  Region  5.  77  West  Jackson.  Blvd., 

Chicago,  IL  60604-3507:  Karla 

Johnson, 312/886-5993. 
EPA  Region  6,  First  Interstate  Bank  at 

Fountain  Place,  1445  Ross  Ave.. 

12th  Floor.  Suite  1200,  Dallas.  TX 

75202-2733:  Shirley  Augurson, 

214/665-7401. 
EPA  Region  7,  726  Minnesota  Ave., 

Kansas  City,  KS  66101:  Althea 

Moses,  913/551-7649. 
EPA  Region  8,  999  18th  St..  Suite  500. 

Denver,  CO  80202-2405:  Nancy 

Reish.  303/312-6040. 
EPA  Region  9,  75  Havrthome  St.,  San 

Francisco,  CA  94105:  Loretta 

Vanenas,  415/744-1946. 
EPA  Headquarters,  Auditorium,  401  M 

St.,  SW.  Washington.  DC  20460: 
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Safe  Drinking  Water  Hotline.  1- 
800-426-4791. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  the  Safe  Drinking  Water  Act 
(SDWA)  Amendments  of  1996,  EPA 
must  develop  regulations  for  several 
contaminants  and  develop  regulatory 
tools  for  more  thorough  analyses.  The 
1996  SDWA  amendments  require  that 
new  regulations  be  developed  so  as  to 
ensure  that  they  represent  a  meaningful 
opportunity  for  health  risk  reduction. 
Also  required  is  a  detailed  analysis  of 
the  relationship  to:  health  impacts, 
including  those  to  sensitive  subgroups; 
impacts  of  other  contaminants; 
treatment  objectives;  incremental 
impacts  above  a  baseline  that  considers 
current  regulations;  uncertainty;  and 
affordability.  EPA  must  also  consider 
the  impact  on  the  technical,  financial, 
and  managerial  capacity  of  water 
systems.  In  so  doing,  EPA  must  also  use 
the  best  available,  peer  reviewed  science 
and  methods.  After  first  defining  a 
maximum  contaminant  level  (MCL),  or 
treatment  technique  standard  based  on 
affordable  technology,  EPA  must 
determine  whether  thte  costs  of  that 
standard  would  be  justified  by  the 
benefits.  If  not.  EPA  may  adjust  an  MCL 
to  a  level  that  maximizes  health  risk 
reduction  benefits  at  a  cost  that  is 
justified  by  the  benefits.  The  authority 
to  adjust  the  MCL  has  limits  that  also 
require  evaluation.  The  SDWA  also 
requires  that  comprehensive, 
informative,  and  understandable 
information  be  provided  to  the  public. 

The  upcoming  meeting  deals 
specifically  with  EPA's  efforts  to 
develop  new  regulations  for  specific 
drinking  water  contaminants  and  the 
processes  involved  in  developing  them. 
EPA  is  to  propose  a  Maximum 
Contaminant  Level  Goal  (MCLG)  and 
National  Primary  Drinking  Water 
Standards  (NPDWSs)  for  radon  by 
August  1999,  and  propose  a  NPDWS  for 
arsenic  by  January  2000.  EPA  will  revise 
and  strengthen  the  1989  Surface  Water 
Treatment  Rule  and  is  required  to  have 
the  Interim  Enhanced  Surface  Water 
Treatment  and  Stage  1  Disinfection 
Byproducts  Rules  (DBPR)  finalized  by 
November  1998.  and  the  Ground  Water 
Disinfection  Rule  (GWDR)  proposed  by 
March  1999.  EPA  must  also  issue 
regulations  to  address  filter  backwash 
recycling  and  a  Long  Term  Enhanced 
Surface  Water  Treatment  Rule.  These 
rules  are  to  control  microbial  pathogens, 
disinfectants  and  disinfection 
byproducts  (DBFs)  in  drinking  water. 
Il^ulatory  impact  analysis  (cost-benefit 


analysis)  is  also  addressed  in  SDWA 
and  will  be  discussed  at  the  meeting. 

B.  Request  for  Stakeholder  InvolTement 

EPA  has  announced  this  public 
meeting  to  hear  the  views  of 
stakeholders  on  EPA's  plans  for 
proposed  regulations  for  radon,  ground 
water  disinfection,  surface  water 
treatment,  arsenic,  and  approaches  for 
enacting  regulatory  cost  and  benefit 
analysis. 

Dated:  February  20, 1998. 
Elizabeth  R.  FeUonrs. 

Acting  Director,  Office  of  Ground  Watar  and 
Drinking  Water,  Environmental  Protection 
Agency. 

IFR  Doc.  98-5557  Filed  3-3-98;  8:45  ami 
BIUINQ  CODE  a6«>-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

PF-794;  FRL-S774-1] 

Notice  of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  aimounces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-794,  must  be 
received  on  or  before  April  3, 1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7502C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  throu^  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  conmient 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
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record.  Information  not  marked  inspection  in  Rm.  119  at  tlie  Virginia 

confidential  may  be  disclosed  publicly  address  given  above,  from  8:30  a.m.  to 

by  EPA  without  prior  notice.  All  vmtten  4  p.m..  Monday  through  Friday, 

comments  will  be  available  for  pubhc  excluding  legal  hoHdays. 


FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 

Office  location/telephone  number 

Address 

Beth  Edwards  

Sidney  Jackson 

Rm.  206,  CM  #2,  703-305-5400,  e-mail:  edwards.beth@epamail.epa.gov. 
Rm.  233,  CM  #2.  703-305-7610,  e-mail:  jackson.sidney@epamail.epa.gov. 

1921  Jefferson  Davis  Hwy.  Ar- 
lington, VA 
Do. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  estabUshment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food -commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  (PF-794I 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket^pam  ail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCU  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-794]  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultiiral  commodities.  Food 
additives,  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  February  24, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availabifity  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  DowElanco 

PP  8F4942 

EPA  has  received  a  pesticide  petition 
(PP  8F4942)  from  DowElanco,  9330 
Zionsville  Road,  Indianapolis,  IN  46254 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  tolerances  for 
residues  of  the  insecticide  spinosad  in 
or  on  the  raw  agricultiu-al  commodity 
cotton  gin  byproducts  at  1.5  parts  per 
million  (ppm).  Because  of  the  amount  of 
spinosad  residue  found  in  cotton  gin 
byproducts  as  well  as  wet  apple  pomace 
(pending  tolerance  under  PP  6F4761) 
and  almond  hulls  and  citrus  dried  pulp 
(pending  tolerances  imder  PP  7F4871) 
and  the  amount  of  cotton  gin 
byproducts,  almond  hulls,  citrus  dried 
pulp,  and  apple  pomace  potentially 
included  in  livestock  rations,  a 
livestock,  fat  residue  tolerance  of  0.8 
ppm,  a  milk  residue  tolerance  of  0.05 
ppm.  and  a  milk  fat  residue  tolerance  of 
0.7  ppm  are  also  being  proposed.  The 
following  meat  and  milk  tolerances  for 
residues  of  spinosad  are  presently 
pending  under  PP  6F4761  and  PP 
7F4871:  meat  at  0.04  ppm,  kidney  and 
Uver  at  0.2  ppm,  fat  at  0.7  ppm,  milk  at 
0.04  ppm,  and  milk  fat  at  0.5  ppm.  An 
adequate  analytical  method  is  available 


for  enforcement  purposes.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  hofwever,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  spinosad  in  plants  (apples,  cabbage, 
cotton,  tomato,  and  turnip)  and  animals 
(goats  and  poultry)  is  adequately 
understood  for  the  purposes  of  these 
tolerances.  A  rotational  crop  study 
showed  no  carryover  of  measurable 
spinosad  related  residues  in 
representative  test  crops. 

2.  Analytical  method.  There  is  a 
practical  method  (HPLC  with  UV 
detection)  for  detecting  (0.004  ppm)  and 
measuring  (0.01  ppm)  levels  of  spinosad 
in  or  on  food  with  a  limit  of  detection 
that  allows  monitoring  of  food  with 
residues  at  or  above  the  levels  set  for 
these  tolerances.  The  method  has  had  a 
successful  method  tryout  in  the  EPA's 
laboratories. 

3.  Magnitude  of  residues.  Magnitude 
of  residue  studies  were  conducted  for 
cotton  gin  byproducts  at  seven  sites. 
Residues  found  in  these  studies  ranged 
from  less  than  the  limit  of  quantitation 
of  the  analytical  method  to  0.9  ppm  on 
cotton  gin  byproducts. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Spinosad  has  low 
acute  toxicity.  The  rat  oral  LDso  is  3,738 
mg/kg  for  males  and  >5,000  milligrams/ 
kilograms  (mg/kg)  for  females,  whereas 
the  mouse  oral  IJD50  is  >5,000  mg/kg. 
The  rabbit  dermal  LD50  is  >2,000  mg/kg 
and  the  rat  inhalation  LC50  is  >5.18  m^ 
1  air.  In  addition,  spinosad  is  not  a  skin 
sensitizer  in  guinea  pigs  and  does  not 
produce  significant  dermal  or  ocular 
irritation  in  rabbits.  End  use 
formulations  of  spinosad  that  are  water 
based  suspension  concentrates  have 
similar  low  acute  toxicity  profiles. 

2.  Genotoxicky.  Short  term  assays  for 
genotoxicity  consisting;  of  a  bacterial 
reverse  mutation  assay  (Ames  test),  an 
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in  vitro  assay  for  cytogenetic  damage 
using  the  Chinese  hamster  ovary  cells, 
an  in  vitro  mammalian  gene  mutation 
assay  using  mouse  lymphoma  cells,  an 
in  vitro  assay  for  DNA  damage  and 
repair  in  rat  hepatocytes,  and  an  in  vivo 
cytogenetic  assay  in  the  mouse  bone 
marrow  (micronucleus  test)  have  been 
conducted  with  spinosad.  These  studies 
show  a  lack  of  genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  Spinosad  caused  decreased 
body  weights  in  maternal  rats  given  200 
milligrams /kilograms/day  (mg/kg/day) 
by  gavag(!  ;,  /ghest  dose  tested).  This 
was  not<»ccompanied  by  either  embryo 
toxicity,  fdCdl  toxicity,  or  teratogenicity. 
The  NOELs  for  maternal  and  fetal  effects 
in  rats  were  50  and  200  mg/kg/day, 
respectively.  A  teratology  study  in 
rabbits  showed  that  spinosad  caused 
decreased  body  weight  gain  and  a  few 
abortions  in  maternal  rabbits  given  50 
mg/kg/day  (highest  dose  tested). 
Maternal  toxicity  was  not  accompanied 
by  either  embryo  toxicity,  fetal  toxicity, 
or  teratogenicity.  The  NOELs  for 
maternal  and  fetal  effects  in  rabbits  were 
10  and  50  mg/kg/day,  respectively.  The 
NOEL  found  for  maternal  and  pup 
effects  in  a  rat  reproduction  study  was 
10  mg/kg/day.  Neonatal  effects  at  100 
mg/kg/day  (highest  dose  tested  in  the  rat 
reproduction  study)  were  attributed  to 
maternal  toxicity. 

4.  Subchmnic  toxicity.  Spinosad  was 
evaluated  in  13- week  dietary  studies 
and  showed  NOELs  of  4.9  mg/kg/day  in 
dogs.  6  mg/kg/day  in  mice,  and  8.6  mg/ 
kg/day  in  rats.  No  dermal  irritation  or 
systemic  toxicity  occurred  in  a  21-day 
repeated  dose  dermal  toxicity  study  in 
rabbits  given  1.000  mg/kg/day. 

5.  Chronic  toxicity.  Based  on  chronic 
testing  with  spinosad  in  the  dog  and  the 
rat,  the  EPA  has  set  a  reference  dose 
(RfD)  of  0.0268  mg/kg/day  for  spinosad. 
The  RfD  has  incorporated  a  100-fold 
safety  factor  to  the  NOELs  found  in  the 
chronic  dog  study.  The  NOELs  shown  in 
the  dog  chronic  study  were  2.68  and 
2.72  mg/kg/day,  respectively  for  male 
and  female  dogs.  The  NOELs  shown  in 
the  rat  chronic  study  were  2.4  and  3.0 
mg/kg/day,  respectively  for  male  and 
female  rats.  Using  the  Guidelines  for 
Carcinogeii  Risk  Assessment  pubUshed 
September  24.  1986  (51  FR  33992),  it  is 
proposed  that  spinosad  be  classified  as 
Group  E  for  carcinogenicity  (no 
evidence  of  carcinogenicity)  based  on 
the  results  of  carcinogenicity  studies  in 
two  species.  There  was  no  evidence  of 
carcinogenicity  in  an  18-month  mouse 
feeding  study  and  a  24-month  rat 
feeding  study  at  all  dosages  tested.  The 
NOELs  shown  in  the  mouse 
oncogenicity  study  were  11.4  and  13.8 
mg/kg/day,  respectively  for  male  and 


female  mice.  The  NOELs  shown  in  the 
rat  chronic/oncogenicity  study  were  2.4 
and  3.0  mg/kg/day,  respectively  for 
male  and  female  rats.  A  maximum 
tolerated  dose  was  achieved  at  the  top 
dosage  level  tested  in  both  of  these 
studies  based  on  excessive  mortality. 
Thus,  the  doses  tested  are  adequate  for 
identifying  a  cancer  risk.  Accordingly,  a 
cancer  risk  assessment  is  not  needed. 

6.  Animal  metabolism.  There  were  no 
major  differences  in  the  bioavailability, 
routes  or  rates  of  excretion,  or 
metabolism  of  spinosyn  A  and  spinosyn 
D  following  oral  administration  in  rats. 
Urine  and  fecal  excretions  were  almost 
completed  in  48-hours  post-dosing.  In 
addition,  the  routes  and  rates  of 


excretion  were  not  affected  by  repeated 
administration. 

7.  Metabolite  toxicology.  The  residue 
of  concern  for  tolerance  setting  purposes 
is  the  parent  material  (spinosyn  A  and 
spinosyn  D).  Thus,  there  is  no  need  to 
address  metaboUte  toxicity. 

8.  Neurotoxicity.  Spinosad  did  not 
cause  neurotoxicity  in  rats  in  acute, 
subchronic,  or  chronic  toxicity  studies. 

9.  Endocrine  effects.  There  is  no 
evidence  to  suggest  that  spinosad  has  an 
effect  on  any  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure 
from  use  of  spinosad  on  cotton  gin 
byproducts  as  well  as  from  other 
existing  or  pending  uses,  a  conservative 
estimate  of  aggregate  exposure  is 
determined  by  basing  the  TMRC  on  the 
proposed  tolerance  levels  for  spinosad 
and  assuming  that  100%  of  the  cotton 
gin  byproducts  and  other  existing  and 
pending  crop  uses  grown  in  the  U.S. 
were  treated  with  spinosad.  The  TMRC 
is  obtained  by  multiplying  the  tolerance 
residue  levels  by  the  consumption  data 
which  estimates  the  amount  of  crops 
and  related  foodstuffs  consumed  by 
various  population  subgroups.  The  use 
of  a  tolerance  level  and  100%  of  crop 
treated  clearly  results  in  an  overestimate 
of  human  exposure  and  a  safety 
determination  for  the  use  of  spinosad  on 
crops  cited  in  this  summary  that  is 
based  on  a  conservative  exposure 
assessment. 

2.  Drinking  water.  Another  potential 
source  of  dietary  exposure  are  residues 
in  drinking  water.  Based  on  the 
available  environmental  studies 
conducted  with  spinosad  wherein  it's 
properties  show  little  or  no  mobihty  in 
soil,  there  is  no  anticipated  exposure  to 
residues  of  spinosad  in  drinking  water. 
In  addition,  there  is  no  established 
Maximum  Concentration  Level  for 
residues  of  spinosad  in  drinking  water. 


3.  Non-dietary  exposure.  Spinosad  is 
currently  registered  for  use  on  cotton 
with  several  crop  registrations  pending 
all  of  which  involve  applications  of 
spinosad  in  the  agriculture 
environment.  Spinosad  is  also  currently 
registered  for  use  on  turf  and 
ornamentals  at  low  rates  of  apphcation 
(0.04  to  0.54  lb  a.i.  per  acre).  Thus,  the 
potential  for  non-dietary  exposure  to  the 
general  population  is  not  expected  to  be 
significant. 


D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
spinosad  and  other  substances  that  have 
a  common  mechanism  of  toxicity  is  also 
considered.  In  terms  of  insect  control, 
spinosad  causes  excitation  of  the  insect 
nervous  system,  leading  to  involuntary 
muscle  contractions,  prostration  with 
tremors,  and  finally  paralysis.  These 
effects  are  consistent  with  the  activation 
of  nicotinic  acetylcholine  receptors  by  a 
mechanism  that  is  clearly  novel  and 
unique  among  known  insecticidal 
compounds.  Spinosad  also  has  effects 
on  the  GABA  receptor  function  that  may 
contribute  further  to  its  insecticidal 
activity.  Based  on  results  found  in  tests 
with  various  manmiahan  species, 
spinosad  appears  to  have  a  mechanism 
of  toxicity  like  that  of  many  amphiphihc 
cationic  compounds.  There  is  no 
reliable  information  to  indicate  that 
toxic  effects  produced  by  spinosad 
would  be  cumulative  with  those  of  any 
other  pesticide  chemical.  Thus  it  is 
appropriate  to  consider  only  the 
potential  risks  of  spinosad  in  an 
aggregate  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions  and 
the  proposed  RfD  described  above,  the 
aggregate  exposure  to  spinosad  use  on 
cotton  gin  byproducts  and  other  existing 
or  pending  crop  uses  will  utilize  20.6% 
of  the  RfD  for  the  U.S.  population.  A 
more  realistic  estimate  of  dietary 
exposure  and  risk  relative  to  a  chronic 
toxicity  endpoint  is  obtained  if  average 
(anticipated)  residue  values  from  field 
trials  are  used.  Inserting  the  average 
residue  values  in  place  of  tolerance 
residue  levels  produces  a  more  reahstic. 
but  still  conservative  risk  assessment. 
Based  on  average  or  anticipated  residues 
in  a  dietary  risk  analysis,  the  use  of  • 
spinosad  on  cotton  gin  byproducts  and 
other  existing  or  pending  crop  uses  will 
utilize  4.5%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100%  of         • 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  Hfetime  will  not 
pose  appreciable  risks  to  human  health. 
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Thus,  it  is  clear  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  spinosad  residues 
on  cotton  gin  products  and  other 
existing  or  pending  crop  uses. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
spinosad,  data  from  developmental 
toxicity  studies  in  rats  and  rabbits  and 
a  2-generation  reproduction  study  in  the 
rat  are  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  pesticide 
exposure  during  prenatal  development. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  and  potential 
systemic  toxicity  of  mating  animals  and 
on  various  parameters  associated  with 
the  well-being  of  pups. 

Section  408  of  the  FFDCA  provides 
that  EPA  may  apply  an  additional  safety 
factor  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database.  Based  on 
the  current  toxicological  data 
requirements,  the  database  for  spinosad 
relative  to  pre-  and  post-natal  effects  for 
children  is  complete.  Further,  for 
spinosad,  the  NOELs  in  the  dog  chronic 
feeding  study  which  was  used  to 
calculate  the  RfD  (0.0268  mg/kg/day)  are 
already  lower  than  the  NOELs  from  the 
developmental  studies  in  rats  and 
rabbits  by  a  factor  of  more  than  10-fold. 

Concerning  the  reproduction  study  in 
rats,  the  pup  effects  shown  at  the 
highest  dose  tested  were  attributed  to 
maternal  toxicity.  Therefore,  it  is 
concluded  that  an  additional 
uncertainty  factor  is  not  needed  and  that 
the  RiD  at  0.0268  mg/kg/day  is 
appropriate  for  assessing  risk  to  infants 
and  children. 

Using  the  conservative  exposure 
assimiptions  previously  described 
(tolerance  level  residues),  the  percent 
RfD  utiUzed  by  the  aggregate  exposure 
to  residues  of  spinosad  on  cotton  gin 
byproducts  and  other  existing  or 
pending  crop  uses  is  38.1%  for  children 
1  to  6  years  old.  the  most  sensitive 
population  subgroup.  If  average  or 
anticipated  residues  are  used  in  the 
dietary  risk  analysis,  the  use  of  spinosad 
on  these  crops  will  utiUze  11.1%  of  the 
RID  for  children  1  to  6  years  old.  Thus, 
based  on  the  completeness  and 
rehability  of  the  toxicity  data  and  the 
conservative  exposure  assessment,  it  is 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  spinosad  residues  on  cotton 


gin  byproducts  and  other  existing  or 
pending  crop  uses. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  estabUshed  for  residues  of 
spinosad  on  cotton  gin  byproducts  or 
any  other  food  or  feed  crop.    (Beth 
Edwards) 

2.  Interregional  Research  Project 

PP  4E4420  and  6E4638 

EPA  has  received  pesticide  petitions 
(PP  4E4420  and  6E4638)  from  the 
hiterregional  Research  Project  Number  4 
(IR-4).  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  J  80  by  establishing 
tolerances  for  combined  residues  (bee 
and  bound)  of  the  herbicide  metolachlor 
and  its  metabolites,  CGA-  37913  and 
CGA-  49751,  expressed  as  the  parent 
compound,  in  or  on  the  raw  agricultural 
commodities  (RACs)  peppers  at  0.5 
ppm,  forage  of  the  grass  forage,  fodder 
and  hay  group  (excluding 
Bermudagrass),  forage  at  12  ppm  and 
hay  of  the  grass  forage,  fodder  and  hay 
group  (excluding  Bermudagrass)  at  0.3 
ppm.  Time- limited  tolerances  are  being 
proposed  for  peppers  and  grass  grown 
for  seed  to  allow  time  to  developed, 
magnitude  of  residue  data  from  an 
additional  three  field  trials  for  bell 
pepper  and  five  additional  field  trials 
for  grass  forage  and  hay.  EPA  has 
determined  that  the  petitions  contain 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions.  This  notice  contains  a 
summary  of  the  petitions  submitted  by 
Novartis  Crop  Protection,  Inc. 
(Novartis),  the  registrant. 

A.  Residue  Chemistry 

1.  Plant  and  animal  metabolism.  The 
qualitative  nature  of  the  metabolism  of 
metolachlor  in  plants  and  animals  is 
well  understood.  Metabolism  in  plants 
involves  conjugation  of  the  chloroacetyl 
side  chain  with  glutathione,  with 
subsequent  conversion  to  the  cysteine 
and  thioiactic  acid  conjugates. 
Oxidation  to  the  corresponding 
sulfoxide  derivatives  occurs  and 
cleavage  of  the  side  chain  ether  group, 
followed  by  conjugation  with  glucose. 
In  animals,  metolachlor  is  rapidly 
metabolized  and  almost  totally 
eliminated  in  the  excreta  of  rats,  goats, 
and  poultry.  Metabolism  in  plants  and 
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animals  proceeds  through  common 
Phase  1  intermediates  and  glutathione 
conjugation. 

2.  Analytical  method.  IR-4  has 
submitted  a  practical  analytical  method 
involving  extraction  by  acid  reflux, 
filtration,  partition  and  cleanup  with 
analysis  by  gas  chromatography  using 
nitrogen  specific  detection.  The 
methodology  accounts  for  residues  of 
CGA-37913  and  CGA-49751  which  are 
formed  from  metolachlor  and  its 
metabolites  under  acid  hydrolysis.  The 
limit  of  quantitation  (LOQ)  for  the 
method  is  0.03  ppm  for  CGA-37913  and 
0.05  ppm  for  CGA-49751.  Residues  of 
CGA-37913  and  CGA-49751  are  reported 
as  metolachlor  equivalents. 

3.  Magnitude  of  residues.  For  peppers 
-  This  petition  for  the  establishment  of 
a  0.5  ppm  tolerance  for  metolachlor  on 
peppers  is  supported  by  the  individual 
tolerances  already  established  in  a 
number  of  pepper  varieties:  bell  (0.1 
ppm).  chiU  (0.5  ppm).  Cubanelle  (0.1 
ppm),  and  tabasco  (0.5  ppm). 

In  four  field  trials,  1.5  to  3.5  lbs. 
metolachlor  per  acre,  was  applied  48 
hours  after  transplanting  of  bell 
peppers.  Residues  from  these  samples 
were  less  than  0.1  ppm.  Metolachlor 
was  also  applied  at  2.0  to  4.0  lbs  active 
per  acre  to  Cubanelle  peppers  shortly 
after  transplanting.  Residues  recovered 
from  these  samples  were  also  below  the 
0.1  ppm  level,  m  tabasco  peppers,  4  lbs 
metolachlor  per  acre  was  applied  as  a 
directed  spray  to  the  pepper  plants  and 
peppers  were  harvested  either  7  or  14 
days  after  treatment.  Residues  of  nearly 
0.5  ppm  were  recovered  7  days  after 
treatment,  however,  the  residue  levels 
dropped  to  approximately  0.25  ppm 
when  harvested  14  days  after  treatment. 
For  chiU  peppers,  metolachlor  was 
applied  post-emergence  as  a  foliar 
appUcation  at  2.0  lbs  active  per  acre. 
Samples  harvested  at  approximately  40 
days  after  treatment  had  residues  of  0.36 
ppm  (as  CGA-49751).  however,  samples 
t^en  later  than  this  date  had  residues 
below  0.03  ppm.  In  one  additional  chiU 
pepper  trial,  metolachlor  was  applied  at 
rates  of  1  to  4  lbs  active  ingredient  per 
acre  to  direct  seeded  peppers.  No 
residues  were  recovered  from  the 
peppers  harvested  204  days  after  the 
application.  The  proposed  label  would 
allow  one  surface  broadcast  application 
of  metolachlor  at  1.25  to  2.0  pints  (1.25 
to  2.0  lbs.  active)  per  acre  within  48 
hours  after  transplanting  peppers  and 
with  a  pre-harvcst  interval  of  63  days. 

For  Grass  Grown  for  Seed  -  This 
petition  is  supported  by  six  field  residue 
tests  conducted  on  grasses  grown  for 
seed.  Quantitative  measurements  of  the 
metolachlor  hydrolysates.  CGA-37913 
and  CGA-49751,  were  made  for  all 
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samples  and  reported  as  metolachlor 
equivalents.  In  all  residue  tests, 
metolachlor  (Dual  8E®)  was  applied 
post-emergence  at  a  maximum  of  2.0 
lbs.  a.i./A  at  the  early  regrowth  stage 
prior  to  weed  emergence.  The  maximum 
residue  in  forage  was  27  ppm  (60-day 
PHI).  Residues  in  forage  declined  with 
increasing  PHI.  Maximmn  residues  in 
straw,  screenings,  and  seed  were  0.11 
ppm,  0.04  ppm,  and  <0.08  ppm, 
respectively. 

B.  Toxicologfcal  Profile 

1.  Acute  toxicity.  Metolachlor  has  a 
low  order  of  acute  toxicity.  The 
combined  rat  oral  lethal  dose  (LD)so  is 
2,877  milligrams(mg)/kilogram(kg).  The 
acute  rabbit  dermal  LDjo  is  >2.000  mg/ 
kg  and  the  rat  inhalation  lethal 
concentration  (LC)so  is  >4.33  mg/hter 
(L).  Metolachlor  was  not  irritating  to  the 
skin  and  eye.  It  was  shown  to  be 
positive  in  guinea  pigs  for  skin 
sensitization.  End  use  formulations  of 
metolachlor  also  have  a  low  order  of 
acute  toxicity  and  cause  slight  skin  and 
eye  irritation. 

2.  Genotoxicity.  Assays  for 
genotoxicity  were  comprised  of  tests 
evaluating  metolachlor's  potential  to 
induce  point  mutations  (Salmonella 
assay  and  an  L5178/TK+/-  mouse 
l3rmphoma  assay),  chromosome 
aberrations  (mouse  micronucleus  and  a 
dominant  lethal  assay)  and  the  ability  to 
induce  either  tmscheduled  or  scheduled 
deoxyribonucleic  acid  (DNA)  synthesis 
in  rat  hepatocytes  or  DNA  damage  or 
repair  in  human  fibroblasts.  The  results 
indicate  that  metolachlor  is  not 
mutagenic  or  clastogenic  and  does  not 
provoke  unscheduled  DNA  synthesis. 

3.  Reproductive  and  developmental 
toxicity.  Adverse  developmental  and 
reproductive  potential  of  metolachlor 
was  investigated  in  rats  and  rabbits.  The 
results  indicate  that  metolachlor  is  not 
embyrotoxic  or  reproductive  toxic  in 
either  species  at  maternally  toxic  doses. 
The  no-observed-effect  level  (NOEL)  for 
developmental  toxicity  for  metolachlor 
was  360  mg/kg/day  for  both  the  rat  and 
rabbit  while  the  NOEL  for  maternal 
toxicity  was  established  at  120  mg/kg/ 
day  in  the  rabbit  and  360  mg/kg/day  in 
the  rat. 

A  2-generation  reproduction  study 
was  conducted  with  metolachlor  in  rats 
at  feeding  levels  of  0.  30,  300  and  1,000 
ppm.  The  reproductive  NOEL  of  300 
ppm  (equivalent  to  23.5  to  26  mg/kg/ 
day)  was  based  upon  reduced  pup 
weights  in  the  Fla  and  F2a  littere  at  the 
1,000  ppm  dose  level  (equivalent  to  75.8 
to  85.7  mg/kg/day).  The  NOEL  for 
parental  toxicity  was  equal  to  or  greater 
than  the  1,000  ppm  dose  level. 


4.  Subchwnic  toxicity.  Metolachlor 
was  evaluated  in  a  21-day  dermal 
toxicity  study  in  the  rabbit  and  a  6- 
month  dietary  study  in  dogs;  NOELs  of 
100  mg/kg/day  and  7.5  m^kg/day  were 
estabUshed  in  the  rabbit  and  dog, 
respectively.  The  liver  was  identified  as 
the  main  target  organ. 

5.  Chronic  toxicity.  A  1-year  dog  study 
was  conducted  at  dose  levels  of  0,  3.3, 
9.7,  or  32.7  mg/kg/day.  The  Agency- 
determined  reference  dose(RfD)  for 
metolachlor  is  based  on  the  one  year 
dog  study  with  a  NOEL  of  9.7  mg/kg/ 
day.  The  RfD  for  metolachlor  is 
established  at  0.1  mg/kg/day  using  a 
100-fold  imcertainty  factor.  A  combined 
chronic  toxicity/carcinogenicity  study 
was  also  conducted  in  rats  at  dose  levels 
of  0. 1.5, 15  or  150  mg/l^day.  The 
NOEL  for  systemic  toxicity  was  15  mg/ 
kg/day. 

6.  Carcinogenicity.  An  evaluation  of 
the  carcinogenic  potential  of 
metolachlor  was  made  from  two  sets  of 
carcinogenicity  studies  conducted  with 
metolachlor  in  rats  and  mice.  EPA  has 
classified  metolachlor  as  a  Group  C 
(possible  hiunan)  carcinogen  and  uses  a 
Margin  of  Exposure  (MOE)  approach  to 
quantify  risk.  This  classification  is 
based  upon  the  marginal  timior 
response  observed  in  Uvers  of  female 
rats  treated  with  a  high  (cytotoxic)  dose 
of  metolachlor  (3,000  ppm).  The  two 
studies  conducted  in  mice  were 
negative  for  carcinogenicity. 

A  NOEL  of  15  mg/kg/day  from  the  2 
year  rat  feeding  study  was  determined 
to  be  appropriate  for  use  in  the  MOE 
carcinogenic  risk  assessment.  However, 
because  the  chronic  reference  dose  is 
lower  (9.7  mg/kg/day)  than  the 
carcinogenic  NOEL  (15  mg/kg/day),  the 
EPA  is  using  the  Reference  Dose  for 
quantification  of  human  risk. 

7.  Estrogenic  potential/endocrine 
disruption.  Metolachlor  does  not  belong 
to  a  class  of  chemicals  knowni  or 
suspected  of  having  adverse  effects  on 
the  endocrine  system.  There  is  no 
evidence  that  metolachlor  has  any  effect 
on  endocrine  function  in  developmental 
or  reproduction  studies.  Furthermore, 
histological  investigation  of  endocrine 
organs  in  the  chronic  dog,  rat  and 
mouse  studies  conducted  with 
metolachlor  did  not  indicate  that  the 
endocrine  system  is  targeted  by 
metolachlor,  even  at  maximally 
tolerated  doses  administered  for  a  -, 

lifetime.  Although  residues  of 
metolachlor  have  been  found  in  raw        ' 
agricultural  commodities,  there  is  no 
evidence  that  metolachlor 
bioaccumulates  in  the  environment. 


C.  Aggregate  Exposure 

1.  Dietary  (food)  exposure.  For 
piirposes  of  assessing  the  potential 
dietary  exposure  to  metolachlor, 
aggregate  exposure  has  been  estimated 
based  on  the  Theoretical  Maximiun 
Residue  Contribution  (TMRC)  from  the 
use  of  metolachlor  in  or  on  raw 
agricultural  commodities  for  which 
tolerances  have  been  previously 
estabhshed  (40  CFR  180.368).  The 
incremental  effect  on  dietary  risk 
resulting  from  the  addition  of  peppers  to 
the  label  was  assessed  by  assuming  that 
exposure  would  occur  at  the  proposed 
tolerance  level  of  0.5  ppm  with  100%  of 
the  crop  treated.  The  potential  human 
dietary  exppsiue  from  grasses  grovm  fw 
seed  comes  from  the  consumption  of 
grass  forage  and  hay  by  animals.  Based 
on  the  tolerances  proposed  in  forage  (12 
ppm)  and  hay  (0.3  ppm),  it  has  been 
determined  that  tolerances  previously 
estabhshed  for  metolachlor  in  animal 
commodities  of  milk  and  meat,  fat, 
kidney,  liver  and  meat  byproducts  are 
adequate  to  cover  secondary  residues 
resulting  from  animal  consumption  of 
grass  forage  and  hay. 

The  TMRC  is  obtained  by  multiplying 
the  tolerance  level  residue  for  all  these 
raw  agricultiu^l  commodities  by  the 
consumption  data  which  estimates  the 
amount  of  these  products  consumed  by 
various  population  subgroups.  Some  of 
these  raw  agricultural  commodities  (e.g. 
com  forajge  and  fodder,  peanut  hay)  are 
fed  to  animals;  thus  exposure  of  humans 
to  residues  in  these  fed  commodities 
might  result  if  such  residues  are 
transferred  to  meat,  milk,  poultry,  or 
eggs.  Therefore,  tolerances  of  0.02  ppm 
for  milk,  meat  and  eggs  and  0.2  ppm  for 
kidney  and  0.05  ppm  for  Uver  have  been 
established  for  metolachlor. 

In  conducting  this  exposure 
assessment,  it  has  been  conservatively 
assumed  that  100%  of  all  raw 
agricultural  conunodities  for  which 
tolerances  have  been  established  for 
metolachlor  will  contain  metolachlor 
residues  and  those  residues  would  be  at 
the  level  of  the  tolerance-which  results 
in  an  overestimation  of  human 
exposure. 

2.  Drinking  water.  Another  potential 
source  of  exposure  of  the  general 
population  to  residues  of  pesticides  are 
residues  in  drinking  water.  Based  on  the 
available  studies  used  by  EPA  to  assess 
environmental  exposure,  Novartis 
anticipates  that  exposure  to  residues  of 
metolachlor  in  drinking  water  vrill  not 
exceed  20%  of  the  RfD  (0.02  mg/kg/ 
day),  a  value  upon  which  the  Health 
Advisory  Level  of  70  parts  per  bilUon 
(ppb)  for  metolachlor  is  bawd.  In  feet, 
based  on  experience  with  metolachlor. 
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it  is  believed  that  metolachlor  will  be 
infrequently  found  in  groundwater  (less 
than  5%  of  the  samples  analyzed),  and 
when  found,  it  will  be  in  the  low  ppb 
range. 

3.  Non-dietary  exposure.  Although 
metolachlor  may  be  used  on  turf  and 
ornamentals  in  a  residential  setting,  that 
use  represents  less  than  0.1  percent  of 
the  total  herbicide  market  for  residential 
turf  and  landscape  uses.  Currently,  there 
are  no  acceptable,  reUable  exposuire  data 
available  to  assess  any  potential  risks 
from  non-dietary  exposure.  However, 
given  the  small  amoimt  of  material  that 
is  used,  Novartis  beheves  that  the 
potential  for  non-occupational  exposure 
to  the  general  population  is  unlikely. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
metolachlor  and  other  substances  that 
have  a  common  mechanism  of  toxicity 
has  also  been  considered.  Novartis 
believes  that  consideration  of  a  common 
mechanism  of  toxicity  with  other 
registered  pesticides  in  this  chemical 
class  (chloroacetamides)  is  not 
appropriate.  EPA  concluded  that  the 
carcinogenic  potential  of  metolachlor  is 
not  the  same  as  other  registered 
chloroacetamide  herbicides,  based  on 
differences  in  rodent  metabolism  (EPA 
Peer  Review  of  metolachlor.  1994). 
Novartis  maintains  that  only 
metolachlor  should  be  considered  in  an 
aggregate  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
exposure  assumptions  described  above, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data,  Novartis 
has  concluded  that  aggregate  exposure 
to  metolachlor  including  the  proposed 
new  uses  on  peppers  and  grasses  grown 
for  seed  will  utilize  approximately  3.0% 
of  the  RfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Therefore.  Novartis 
believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  metolachlor  or 
metolachlor  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
metolachlor,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in  the 
rat  have  been  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
chemical  exposure  during  prenatal 


development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  a  chemical  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

Developmental  toxicity  (reduced 
mean  fetal  body  weight,  reduced 
number  of  implantations/ dam  with 
resulting  decreased  htter  size,  and  a 
slight  increase  in  resorptions/dam  with 
a  resulting  increase  in  post-implantation 
loss)  were  observed  in  studies  on 
metolachlor  in  rats  and  rabbits.  The 
NOEL'S  for  developmental  effects  in 
both  rats  and  rabbits  were  established  at 
360  mg/kg/day.  The  developmental 
effect  observed  in  the  metolachlor  rat 
study  is  believed  to  be  a  secondary 
effect  resuhing  from  maternal  stress 
(lacrimation,  salivation,  decreased  body 
weight  gain  and  food  consumption  and 
death)  observed  at  the  limit  dose  of 
1,000  mg/kg/day. 

A  2-generation  reproduction  study 
was  conducted  with  metolachlor  at 
feeding  levels  of  0,  30,  300  and  1,000 
ppm.  The  reproductive  NOEL  of  300 
ppm  (equivalent  to  23.5  to  26  mg/kg/ 
day)  was  baaed  upon  reduced  pup 
weights  in  the  Fla  and  F2a  litters  at  the 
1,000  ppm  dose  level  (equivalent  to  75.8 
to  85.7  mg/kg/day).  The  NOEL  for 
parental  toxicity  was  equal  to  or  greater 
than  the  1,000  ppm  dose  level. 

Section  408  ot  the  FFDCA  provides 
that  EPA  m^  apply  an  additional  safety 
factor  for  inmnts  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database.  Based  on 
the  current  toxicological  data 
requirements,  the  database  relative  to 
pre-  and  post-natal  effects  for  children 
is  complete.  Further,  for  the  chemical 
metolachlor,  the  NOEL  of  9.7  mg/kg/day 
from  the  metolachlor  chronic  dog  study, 
which  was  used  to  calculate  the  RfD 
(discussed  above),  is  already  lower  than 
the  developmental  NOEL's  of  360  mg/ 
kg/day  from  the  metolachlor 
developmental  toxicity  studies  in  rats 
and  rabbits.  In  the  metolachlor 
reproduction  study,  the  lack  of  severity 
of  the  pup  effects  observed  (decreased 
body  weight)  at  the  systemic  lowest- 
observed-effect  level  (LOEL)  (equivalent 
to  75.8  to  85.7  mg/kg/day)  and  the  fact 
that  the  effects  were  observed  at  a  dose 
that  is  nearly  10  times  greater  than  the 
NOEL  in  the  chronic  dog  study  (9.7  mg/ 
kg/day)  suggest  there  is  no  additional 
sensitivity  for  infants  and  children. 
Therefore,  Novartis  concludes  that  an 
additional  uncertainty  factor  is  not 
warranted  to  protect  the  health  of 
infants  and  children  and  that  the  RfD  at 
0.1  mg/kg/day  based  on  the  chronic  dog 
study  is  appropriate  for  assessing 


aggregate  risk  to  infants  and  children 
from  use  of  metolachlor. 

Using  the  exposure  assimiptions 
described  above,  Novartis  concludes 
that  the  approximate  percentages  of  the 
RfD  that  will  be  utilized  by  aggregate 
exposure  to  residues  of  metolachlor 
including  published  and  pending 
tolerances  is  1%  for  U.  S.  population, 
for  nursing  infants  less  than  1%,  3%  for 
non-nursing  infants,  3%  for  children  1 
to  6  years  old  and  2%  for  children  7  to 
12  years  old. 

Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
Novartis  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  metolachlor 
residues.  i 

F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (CODEX)  maximimi 
residue  levels  (MRL's)  established  for 
residues  of  metolachlor  in  or  on  raw 
agricultural  commodities.    (Sidney 
Jackson) 

[PR  Doc.  98-5563  Filed  3-3-98:45  am] 
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ENVIRONMENTAL-PROTECTION 
AGENCY 

[PF-792;  FRL-6772-€] 

Notice  Of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-792,  must  be 
received  on  or  before  April  3, 1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  biformation  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 
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Information  subnutted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  inlOTmation  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-nAil.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 


Product  Manager 


Jim  Tompkins  (PM  25) 


accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  pubUcly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 


inspection  in  Rm.  119  at  the  address 
given  above,  frran  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  «IFORMATKM  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Offica  locationAeiephone  numtMr 


Rm.  239.  CM  #2,  703-305-5697,  e-mail:tompkins.}tm@epamaiJ.epa.gov. 


Address 


1921  Jefferson  Davis  Hwy.  Ar- 
Nngton,  VA 


SUPPLBMENTABY  INFOnMATKW:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  estabUshment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  imder  section 
408  of  the  Federal  Food.  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C.  346a. 
EPA  has  det^mined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
brfbre  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
vmder  docket  control  number  [PF-792] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  ' 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hohdays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  fonnat  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  (PF-792]  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
onhne  at  many  Federal  Depository 
Libraries. 

Listof  Sub|ect8 

Environmental  protection. 
Agricultural  commodities.  Food 


additives,  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Febraary  12, 1998. 

DoaaUlLStiibiH. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 


Summaries  irf'Petitioiis 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petiticmers  and 
represent  the  views  of  the  petitioners. 
EPA  is  pubUshing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1  Zeneca  Ag  Products 

PP  OF3860 

EPA  has  received  a  pesticide  petition 
(PP  0F3860)  from  Zeneca  Ag  Products. 
1800  Concord  Pike,  P.  O.  Box  15458, 
Wilmington,  DE  19850-5458.  requesting 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C 
346a(d),  to  amend  40  CFR  180.489  by 
removing  the  expiration  date  of  April 
10. 1998  for  residues  of  sulfosate 
(gl3rphosate-trimesium;  sulfonium, 
trimethyl  salt  with  N- 
(phosphonomethyllglycine  (1:1))  in  or 
on  the  raw  agricultural  commodities 
(RACs)  for  soybean  forage  (2.00  ppm,  of 
which  no  more  than  1  ppm  is 
trimethylsulfoniimi  (TMS)),  soybean 
aspirated  grain  fractions  (210.00  ppm,  of 
which  no  more  than  60  ppm  is  TMS). 
soybean  hay  (5.00  ppm.  of  which  no 
more  than  2  ppm  is  TMS).  and  soybean 
seed  (3.00  ppm.  of  which  no  more  than 
1  ppm  is  TMS).  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 


however.  EPA  has  not  folly  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metaboUsm 
of  sulfosate  has  been  studied  in  com. 
grapes,  and  soybeans.  EPA  has 
concluded  that  the  nature  of  the  residue 
is  adequately  understood  and  that  the 
residues  of  concern  are  the  parent  ions 
only  N-(phosphonomethyl)-glycine 
anion  (PMC)  and  trimethylsulfonium 
cation  (TMS). 

2.  Analytical  method.  Gas 
chromatography/mass  selective  detector 
methods  have  been  developed  for  PMG 
analysis  in  crops,  animal  tissues,  milk, 
and  eggs.  Gas  chromatography  detection 
methods  have  been  developed  for  TMS 
in  crops,  animal  tissues,  milk,  and  eggs. 

3.  Magnitude  of  residues —  magnitude 
of  residues  in  crops — i.  Soybeans.  A 
total  of  20  field  residue  trials  were 
conducted  in  Regions  2  (3  trials).  4  (4 
trials),  and  5  (13  trials).  The  first 
application  was  a  preplant  or 
preemergence  broadcast  application  at  a 
rate  of  8.0  lbs  ai/A.  A  spot  treatment 
was  made  to  a  10%  area  of  each  plot  43 
-  99  days  after  the  initial  treatment.  The 
spot  apphcation  rate  was  2-20  lbs  ai/A 
on  a  treated  basis.  Forage  samples  were 
harvested  at  the  R3  (early  pod)  stage  of 
soybean  development  from  each  treated 
plot  7-14  days  after  the  spot  application 
in  6  trials  and  prior  to  the  spot 
application  in  12  trials.  A  wiper 
apphcation  was  made  in  all  trials 
approximately  1  week  prior  to  harvest  of 
mature  seed.  Hay  was  collected  at 
normal  harvest,  7-8  weeks  following  the 
spot  application  in  most  trials.  Seed 
were  collected  at  normal  harvest 
approximately  1  week  after  the  wiper 
apphcation.  Analysis  of  the  treated 
samples  showed  maximtmi  residues 
were  <  0.78  ppm  in  forage,  1.19  ppm  in 
hay  and  0.73  ppm  in  seed  for  TMS;  and 
0.60  ppm  in  forage,  2.7  ppm  in  hay,  and 
1.7  ppm  in  seed  for  PMG.  These  data 
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support  the  following  tolerances  for 
residue  of  sulfosate:  soybean  forage  -  2.0 
ppm  (of  which  no  more  than  1.0  ppm 
is  TMS);  soybean  hay  5.0  ppm  (of  which 
no  more  than  2.0  ppm  is  TMS);  and 
soybean  seed  3.0  ppm  (of  which  no 
more  than  1.0  ppm  is  TMS). 

Concentration  of  residues  is  seen  in 
aspirated  grain  fractions.  The 
appropriate  concentration  foctors  for 
aspirated  grain  fractions  are  73.8  (PMG) 
and  57.5  (TMS).  The  appropriate 
tolerance  for  aspirated  grain  fractions  is 
210  ppm  (of  which  no  more  than  60 
ppm  is  TMS). 

ii.  Magnitude  of  residue  in  animals— 
a.  Ruminants.  The  maximum  practical 
dietary  burden  in  dairy  cows  for 
sulfosate  results  from  a  diet  of  soybean 
RAC's  for  a  total  dietary  burden  of  54.4 
ppm.  In  a  cow  feeding  study  one  of  the 
dosing  levels  was  50  ppm,  very  close  to 
the  estimated  ruminant  dietary  burden. 
Based  on  these  results,  the  appropriate 
tolerance  levels  are:  0.1  ppm  for  cattle, 
goat,  hog,  horse,  and  sheep  fat;  1  ppm 
for  cattle,  goat,  hog,  horse,  and  sheep 
meat  by-products;  0.2  ppm  for  cattle, 
goat,  hog,  horse,  and  sheep  meat;  and 
0.2  ppm  in  milk. 

b.  Poultry.  The  maximum  poultry 
dietary  burden  for  sulfosate  results  from 
a  diet  comprised  of  soybean  and  com 
RACs  for  a  total  dietary  burden  of  2.7 
ppm.  CcHnpariaon  to  a  poultry  feeding 
study  at  a  dosing  level  of  5  ppm 
indicates  that  the  appropriate  tolerance 
levels  would  be  0.05  ppm  for  poultry 
Uver,  fat,  and  meat;  0.10  ppm  for 
poultry  meat  by-products;  and  0.02  ppm 
tor  eggs. 

B.  Toxicologjical  Profile 

1.  Acute  toxicity.  Several  acute 
toxicology  studies  have  been  conducted 
placing  technical  grade  sulfosate  in 
Toxicity  CategcHy  III  and  Toxicity 
Category  IV.  The  acute  oral  LDso  in  rat 
for  sulfosate  technical  is  750  mgA^. 

2.  Genotoxicty.  Mutagenicity  data 
includes  two  Ames  tests  with 
Salmonella  typhimurium;  a  sex  linked 
recessive  lethal  test  with  Drosophila 
mehnogfr,  a  forward  mutation  (mouse 
lymphoma)  test;  an  in  vivo  bone  marrow 
cytogenetics  test  in  rats;  a  micronucleus 
assay  in  mice;.an  in  vitro  chromosomal 
aberration  test  in  Chinese  hamster  ovary 
cells  (CHO)  (no  aberrations  were 
observed  either  with  or  without  S9 
activation  and  there  were  no  increases 
in  sister  chromatid  exchanges);  and  a 
morphological  transformation  test  in 
mice  (all  negative).  A  chronic  feeding/ 
carcinogenicity  study  was  conducted  in 
male  and  famde  rats  fed  dose  levels  of 
0. 100,  500  and  1.000  ppm  (0,  4.2..  21.2 
or  41.8  mg/kg/day  in  males  and  0,  5.4, 
27.0  M'  55.7  mg/kg  day  in  females).  No 


carcinogenic  effects  were  observed 
under  the  conditions  of  the  study.  The 
systemic  NOEL  of  1.000  ppm  (41.1/55.7 
mg/kg/day  for  males  and  females, 
respectively)  was  based  on  decreased 
body  weight  gains  (considered 
secondary  to  reduced  food 
consimipticn)  and  increased  incidences 
of  chronic  laryngeal  and  nasopharyngeal 
inflammation  (males).  A  chronic 
feeding/carcinogenicity  study  was 
conducted  in  male  and  female  mice  fed 
dosage  levels  of  0. 100, 1,000  and  8,000 
ppm  (0,  11.7, 118  or  991  mg/kg/day  in 
males  and  0, 16. 159  or  1,341  mg/kg/day 
in  females).  No  carcinogenic  effects 
were  observed  imder  the  conditions  of 
the  study  at  dose  levels  up  to  and 
including  the  8.000  ppm  HDT  (highest 
dose  may  have  been  excessive).  The 
systemic  NOEL  was  1,000  ppm  based  on 
decreases  in  body  weight  and  feed 
consirnipticn  (both  sexes),  increases  in 
the  incidences  of  white  matter 
degeneration  in  the  lumbar  spinal  cord 
(males  only),  and  increased  incidences 
of  duodenal  epithelial  hyperplasia 
(females  only).  Sulfosate  is  classified  as 
a  Group  E  carcinogen  based  on  no 
evidence  of  carcinogenicity  in  rat  and 
mouse  studies. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rats  was  conducted  at  doses  of  0,  30. 
100  and  333  mg/kg/day.  The  maternal 
(systemic)  NOQ.  was  100  mg/kg/day. 
based  on  decreased  body  weight  gain 
and  food  consumption,  and  cUnical 
signs  (sahvation.  chromorhinorrhea,  and 
lethargy)  seen  at  333  mg/kg/day.  The 
reproductive  NOEL  was  100  mg/kg/day, 
based  on  decreased  mean  pup  weight. 
The  decreased  pup  weight  is  a  direct 
result  of  the  maternal  toxicity.  A 
developmental  toxicity  study  was 
conducted  ia  rabbits  at  doses  of  0. 10, 
40  and  100  mg/kg/day  with 
developmental  and  maternal  toxicity 
NOELs  of  40  mg/kg/day  based  on  the 
following: 

i.  Maternal  effects.  Six  of  17  dams 
died  (2  of  the  4  non-gravid  dams);  4  of 
11  dams  aborted;  clinical  signs  -  higher 
incidence  and  earUer  onset  of  diarrhea, 
anorexia,  decreased  body  weight  gain 
and  food  consumption. 

ii.  Fetal  effects,  decreased  litter  sizes 
due  to  increased  post-implantation  loss, 
seen  at  100  mg/kg/day  (HDT).  The  fetal 
effects  were  clearly  a  result  of 
significant  maternal  toxicity.  A  two 
generation  reproduction  study  in  rats 
fed  dosage  rates  of  0, 150.  800  and  2.000 
ppm  (equivalent  to  calculated  doses  of 
0.  7.5,  40,  and  100  mg/kg/day  for  males 
and  females,  based  on  a  factor  of  20). 
The  maternal  (systemic)  NOEL  was  150 
ppm  (7.5  mg/kg/day),  based  on 
decreases  in  body  weight  and  body 


weight  gains  accompanied  by  decreased 
food  consmnption,  and  reduced 
absolute  and  sometimes  relative  organ 
(thymus,  heart,  kidney  &  liver)  weights 
seen  at  800  and  2,000  ppm  (40  and  100 
mg/kg/day).  The  reproductive  NOEL 
was  150  ppm  (7.5  mg/kg/day),  based  on 
decreased  mean  pup  weights  during 
lactation  (after  day  7)  in  the  second 
litters  at  800  ppm  (40  mg/kg/day)  and  in 
all  Utters  at  2,000  ppm  (100  mg^g/day), 
and  decreased  litter  size  in  the  FOa  and 
Fib  litters  at  2,000  ppm  (100  mg/kg/ 
day).  The  statistically  significant 
decreases  in  pup  weights  at  the  800 
ppm  level  were  borderline  biologically 
significant  because  at  no  time  were 
either  the  body  weights  or  body  weight 
gains  less  than  90%  of  the  control 
values  and  because  the  effect  was  not 
apparent  in  all  litters.  Both  the  slight 
reductions  in  litter  size  at  2,000  ppm 
and  the  reductions  in  pup  weights  at 
800  and  2,000  ppm  appear  to  be 
secondary  to  the  health  of  the  dams. 
There  was  no  evidence  of  altered 
intrauterine  development,  increased 
stillboms,  or  pup  anomalies.  The  efiects 
are  primarily  a  result  of  feed  palatability 
leading  to  reduced  food  consimipticHi 
and  decreases  in  body  weight  gains  in 
the  dams. 

4.  Subchronic  toxicity.  Two 
subchronic  90-day  feeding  studies  with 
dogis  and  a  1-year  feeding  study  in  dogs 
have  been  conducted.  In  the  1-year 
study  dogs  wers  fed  0,  2, 10  or  50  mg/ 
kg/day.  The  No  Observable  Effect  Level 
(NOEL)  was  determined  to  be  10  mg/kg/ 
day  based  on  decreases  in  lactate 
dehydrogenase  (LDH)  at  50  mg/kg/day. 
In  the  firat  90-day  study,  dogs  were  fed 
dosage  levels  of  0,  2. 10  and  50  mg/kg/ 
day.  The  NOEL  in  this  study  was  10  mg/ 
kg/day  based  on  transient  salivation, 
and  increased  frequency  and  earlier 
onset  of  emesit  in  both  sexes  at  50  mg/ 
kg/day.  A  second  90-day  feeding  study 
with  dogs  dosed  at  0. 10.  25  and  50  mg/ 
kg/day  was  conducted  to  refine  the 
threshold  of  effects.  There  was  evidence 
of  toxicity  at  the  top  dose  of  50  mg/kg/ 
day  with  a  no  observed  effect  level  of  25 
mg/kg/day.  Adverse  effects  bam  oral 
exposure  to  sulfosate  occur  at  or  above 
50  mg/kg/day.  These  effects  consist 
primarily  of  transient  salivation,  which 
is  regarded  as  a  pharmacological  rather 
than  toxicological  effiect.  emesis  and 
non-biologically  significant 
hematological  changes.  Exposures  at  or 
below  25  mg/kg/day  have  not  resulted 
in  significant  biological  adverse  effects. 
In  addition,  a  comparison  of  data  &t)m 
the  90-day  and  1-year  studies  indicates 
that  there  is  no  evidence  for  increased 
toxicity  with  time.  The  overall  NOEL  in 
the  dog  is  25  ag/kg/day. 
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5.  Chronic  toxicity.  A  chronic  feeding/ 
carcinogenicity  study  was  conducted  in 
male  and  female  rats  fed  dose  levels  of 
0, 100.  500  and  1,000  ppm  (0.  4.2,  21.2 
or  41.8  mg/kg/day  in  males  and  0,  5.4, 
27.0  or  55.7  mg/kg  day  in  females).  No 
Cfircinogenic  effects  were  observed 
under  the  conditions  of  the  study.  The 
systemic  NOEL  of  1,000  ppm  (41.1/55.7 
mg/kg/day  for  males  and  females, 
respectively)  was  based  on  decreased 
body  weight  gains  (considered 
secondary  to  reduced  food 
consumption)  and  increased  incidences 
of  chronic  laryngeal  and  nasopharyngeal 
inflammation  (males).  A  chronic 
feeding/carcinogenicity  study  was 
conducted  in  male  and  female  mice  fed 
dosage  levels  of  0, 100, 1.000  and  8.000 
ppm  (0. 11.7, 118  or  991  mg/kg/day  in 
males  and  0, 16, 159  or  1,341  mg/l^day 
in  females).  No  carcinogenic  effects 
were  observed  imder  the  conditions  of 
the  study  at  dose  levels  up  to  and 
including  the  8.000  ppm  HDT  (highest 
dose  may  have  been  excessive).  The 
systemic  NOEL  was  1.000  ppm  based  on 
decreases  in  body  weight  and  feed 
consiunption  (both  sexes),  increases  in 
the  incidences  of  white  matter 
degeneration  in  the  limibar  spinal  cord 
(males  only),  and  increased  incidences 
of  duodenal  epithelial  hyperplasia 
(females  only).  Sulfosate  is  classified  as 
a  Group  E  carcinogen  based  on  no 
evidence  of  carcinogenicity  in  rat  and 
mouse  studies. 

6.  Animal  metabolism.  The 
metabolism  of  sulfosate  has  been 
studied  in  animals.  The  residues  of 
concern  for  sulfosate  in  meat,  milk,  and 
eggs  are  the  parent  ions  PMG  and  TMS 
only. 

7.  Metabolite  toxicology.  There  are  no 
metabolites  of  toxicological  concern. 
Only  the  parent  ions.  PMG  and  TMS  are 
of  toxicological  concern. 

C.  Agffegate  Exposure 

1.  Dietary  (food)  exposure.  For  the 
purposes  of  assessing  the  potential 
dietary  exposure.  Zeneca  has  utilized 
the  tolerance  level  for  all  existing 
tolerances  and  proposed  tolerances;  and 
100%  crop  treated  acreage  for  all 
conunodities.  Assiuning  that  100%  of 
foods,  meat,  eggs,  and  milk  products 
will  contain  sulfosate  residues  and 
those  residues  will  be  at  the  level  of  the 
tolerance  results  in  an  overestimate  of 
hiunan  exposure.  This  is  a  very 
conservative  approach  to  exposure 
assessment.  For  all  existing  tolerances, 
all  proposed  tolerances,  and  the 
proposed  maximum  permissible  levels 
proposed  in  this  notice  of  filing,  the 
potential  exposure  for  the  U.S. 
population  is  0.0184  milligrams  per 
kilogram  of  bodyweight  per  day  (mg/kg 


bwt/day).  Potential  exposure  for 
children's  population  subgroups  range 
fit)m  0.0151  mg/kg  bwt/day  for  nursing 
infants  (<  1  year  old)  to  0.0763  mg/kg 
bwt/day  for  non-nursing  infants  (<  1 
year  old). 

2.  Drinking  water  Sulfosate  adsorbs 
fairly  strongly  to  soil  and  would  not  be 
expected  to  move  vertically  below  the  6 
inch  soil  layer.  The  N-phosphonomethyl 
moiety  is  readily  degraded  by  soil 
microbes  to  AMPA  with  a  half-life  of  48 
to  72  hours.  AMPA  is  further  degraded 
to  CO2.  In  addition,  the 
trimethylsulfonium  moiety  degrades 
rapidly  to  COz  with  a  half-life  of  72 
hours.  Therefore,  sulfosate  would  not  be 
a  contaminant  of  groundwater. 
Additionally,  since  sulfosate  has  no 
aquatic  uses,  residues  are  not  expected 
in  drinking  water. 

3.  Non-aietary  exposure.  Since 
sulfosate  is  not  registered  for  residential 
or  turf  uses,  and  does  not  represent 
groundwater  contamination  concern, 
exposures  from  other  than  dietary  or 
occupational  sources  are  not  expected  to 

OCCXJJ. 

D.  Cumulative  Effects 

There  is  no  information  to  indicate 
that  toxic  effects  produced  by  sulfosate 
are  omiulative  with  those  of  any  other 
chemical  compoimd. 

E.  Safety  Determination 

The  appropriate  toxicity  endpoint  for 
use  in  determining  a  Reference  Dose 
(RfD)  is  the  NOEL  of  25  mg/kg/day, 
based  on  the  90-day  dog  study.  Adverse 
effects  resulting  from  exposure  to 
sulfosate  occur  at  or  above 
approximately  40  mg/kg/day  across  all 
species  tested  (rat,  mouse,  rabbit  and 
dog).  The  RfD  based  on  a  90-day  dog 
feeding  study  (NOEL  of  25  mg/kg/day) 
using  a  hundredfold  safety  factor  is 
calculated  to  be  0.25  mg/kg/day. 

1.  U.S.  population.  Using  the 
conservative  assumptions  of  100%  of  all 
crops  treated  and  assuming  all  residues 
are  at  the  tolerance  level  for  all 
established  and  proposed  tolerances,  the 
aggregate  exposure  to  sulfosate  will 
utilize  7.4%  of  the  RfD  for  the  U.S. 
population.  Generally  there  are  no 
concerns  for  exposures  below  100%  of 
the  RfD. 

2.  Infants  and  children.  The  database 
on  sulfosate  relative  to  pre-  and  post- 
natal toxicity  is  complete.  Because  the 
developmental  and  reproductive  effects 
occurred  in  the  presence  of  parental 
(systemic)  toxicity,  these  data  do  not 
suggest  an  increased  pre-  or  post-natal 
sensitivity  of  children  and  infants  to 
sulfosate  exposure.  Therefore.  Zeneca 
concludes,  upon  the  basis  of  reliable 
data,  that  a  hundredfold  uncerteiinty 


factor  is  adequate  to  protect  the  safety 
of  infants  and  children  and  an 
additional  safety  factor  is  uin warranted. 

Using  the  conservative  assumptions  of 
100%  of  all  crops  treated  and  assuming 
all  residues  are  at  the  tolerance  level  for 
all  established  and  proposed  tolerances 
described  above,  we  conclude  that  the 
percent  of  the  RfD  that  will  be  utihzed 
by  aggregate  exposure  to  residues  of 
sulfosate  ranges  from  6.1%  for  nursing 
infants  up  to  30.5%  for  non-nursing 
infants  (<  1  year  old). 

F.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Levels  established  for  sulfosate. 

2.  Zeneca  Ag  Products 

PP  9F3796 

EPA  has  received  a  pesticide  petition 
(PP  9F3796)  from  Zeneca  Ag  Products, 
1800  Concord  Pike,  P.  O.  Box  15458, 
Wihnington,  DE  19850-5458.  requesting 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  180.489  by 
removing  the  expiration  date  of  March 
9, 1998  for  residues  of  sulfosate 
(gl3rphosate-trimesium;  sulfonium, 
trimethyl  salt  with  JV- 
(phosphonomethyl)glycine  (1:1))  in  or 
on  the  raw  agricultural  commodities 
(RACs)  for  cattie,  goat,  hog,  horse,  sheep 
and  poultry  fat  (0.10  ppm),  meat  by 
products  (1.00  ppm),  and  meat  (0.20 
ppm):  poultry  liver  (0.05  ppm),  poultry 
meat  by-products  (0.10  ppm),  and 
poultry  meat  (0.05  ppm);  com  fodder 
(0.30,  of  which  no  more  than  0.20  is 
trimethylsulfonium  TMS)),  com  forage 
(0.10  ppm),  and  com  grain  (0.20  ppm. 
of  which  no  more  than  0.10  ppm  is 
TMS);  milk  (0.20  ppm);  and  eggs  (0.02 
ppm).  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  mles  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  sulfosate  has  been  studied  in  com, 
grapes,  and  soybeans.  EPA  has 
concluded  that  the  nature  of  the  residue 
is  adequately  understood  and  that  the 
residues  of  concem  are  the  parent  ions 
only  JV-(phosphonomethyl)-glycine 
anion  (PMG)  and  trimethylsulfonium 
cation  (TMS). 

2.  Analytical  method.  Gas 
chromatography/mass  selective  detector 
methods  have  been  developed  for  PMG 


10618 


Federal  Register/ Vol.  63,  No.  42 /Wednesday,  March  4,  1998/Notices 


analysis  in  crops,  animal  tissues,  milk, 
and  eggs.  Gas  chromatography  detection 
methods  have  been  develo(>ed  for  TMS 
in  crops,  animal  tissues,  milk,  and  eggs. 

3.  Magnitude  of  residues — crops —  i. 
Com.  A  total  of  25  field  residue  trials 
were  conducted  in  Regions  1  (2  trials), 
2  (2  trials),  5  (18  trials),  7  (1  trial),  8  (1 
trial),  and  10  (1  trial).  The  first 
application  was  a  preemergence 
broadcast  application  at  a  rate  of  8.0  lbs 
ai/A.  A  spot  treatment  was  made  to  a 
10%  area  of  each  plot  30-57  days  after 
the  initial  treatment.  The  application 
rate  was  2-20  lbs  ai/A  on  a  treated  basis. 
Forage  samples  were  harvested  from 
each  treated  plot  2-6  weeks  after  the 
second  application.  Fodder  and  grain 
samples  were  obtained  at  maturity. 
Analysis  of  the  treated  samples  showed 
maximum  residues  were  <  6.1  ppm  in 
forage,  0.13  ppm  in  fodder  and  0.06 
ppm  in  grain  for  TMS;  and  <  0.1  ppm 
in  forage,  <  0.1  ppm  in  fodder  and  0.07 
ppm  in  grain  for  FMG.  These  data 
support  the  following  tolerances  for 
residue  of  sulfosate:  com  forage  -  0.10 
ppm;  com  fodder  -  0.30  ppm  (of  which 
no  more  than  0.2  ppm  is  TMS);  and  com 
grain  -  0.20  ppm  (of  which  no  more  than 
0.10  ppm  is  TMS).  There  is  no 
concentration  of  residues  in  com 
processed  fractions. 

ii.  Animals —  ruminants.  The 
maximum  practical  dietary  burden  in 
dairy  cows  for  sulfosate  results  from  a 
diet  of  soybean  RAC's  for  a  total  dietary 
burden  of  54.4  ppm.  In  a  cow  feeding 
study  one  of  the  dosing  levels  was  50 
ppm,  very  close  to  the  estimated 
ruminant  dietary  burden.  Based  on 
these  results,  the  appropriate  tolerance 
levels  are:  0.1  ppm  for  cattle,  goat,  hog, 
horse,  and  sheep  fat;  1  ppm  for  cattle, 
goat,  hog.  horse,  and  sheep  meat  by- 
products; 0.2  ppm  for  cattle,  goat,  hog, 
horse,  and  sheep  meat;  and  0.2  ppm  in 
milk. 

iii.  Poultry.  The  maximum  poultry 
dietary  burden  for  sulfosate  results  from 
a  diet  comprised  of  soybean  and  com 
RACs  for  a  total  dietary  burden  of  2.7 
ppm.  Comparison  to  a  poultry  feeding 
study  at  a  dosing  level  of  5  ppm 
indicates  that  the  appropriate  tolerance 
levels  would  be  0.05  ppm  for  poultry 
liver,  fat,  and  meat;  0.10  ppm  for 
poultry  meat  by-products;  and  0.02  ppm 
for  eggs. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Several  acute 
toxicology  studies  have  been  conducted 
placing  technical  grade  sulfosate  in 
Toxicity  Category  HI  and  Toxicity 
Category  IV.  The  acute  oral  LD50  in  rat 
for  sulfosate  technical  is  750  mg/kg. 

2.  Genotoxicty.  Mutagenicity  data 
include  two  Ames  tests  with  Salmonella 


typhimurium;  a  sex  linked  recessive 
lethal  test  with  Drosophila  melanoga;  a 
forward  mutation  (mouse  lymphoma) 
test;  an  in  vivo  bone  marrow 
cytogenetics  test  in  rats;  a  micronucleus 
assay  in  mice;  an  in  vitro  chromosomal 
aberration  test  in  Chinese  hamster  ovary 
cells  (CHO)  (no  aberrations  were 
observed  either  with  or  without  S9 
activation  and  there  were  no  increases 
in  sister  chromatid  exchanges);  and  a 
morphological  transformation  test  in 
mice  (all  negative).  A  chronic  feeding/ 
carcinogenicity  study  was  conducted  in 
male  and  female  rats  fed  dose  levels  of 
0, 100,  500  and  1,000  ppm  (0,  4.2.,  21.2 
or  41.8  mg/kg/day  in  males  and  0,  5.4, 
27.0  or  55.7  mg/kg  day  in  females).  No 
carcinogenic  effects  were  observed 
under  the  conditions  of  the  study.  The 
systemic  NOEL  of  1,000  ppm  (41.1/55.7 
mg/kg/day  for  males  and  females, 
respectively)  was  based  on  decreased 
body  weight  gains  (considered 
secondary  to  reduced  food 
consumption)  and  increased  incidences 
of  chronic  laryngeal  and  nasopharyngeal 
inflammation  (males).  A  chronic 
feeding/carcinogenicity  study  was 
conducted  in  male  and  female  mice  fed 
dosage  levels  of  0, 100,  1,000  and  8,000 
ppm  (0, 11.7, 118  or  991  mg/kg/day  in 
males  and  0, 16,  159  or  1,341  mg/kg/day 
in  females).  No  carcinogenic  effects 
were  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  and 
including  the  8,000  ppm  HDT  (highest 
dose  may  have  been  excessive).  The 
systemic  NOEL  was  1 ,000  ppm  based  on 
decreases  in  body  weight  and  feed 
consumption  (both  sexes),  increases  in 
the  incidences  of  white  matter 
degeneration  in  the  lumbar  spinal  cord 
(males  only),  and  increased  incidences 
of  duodenal  epitheUal  hyperplasia 
(females  only).  Sulfosate  is  classified  as 
a  Group  E  carcinogen  based  on  no 
evidence  of  carcinogenicity  in  rat  and 
mouse  stuc^es. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rats  was  conducted  at  doses  of  0,  30, 
100  and  333  mg/kg/day.  The  maternal 
(systemic)  NOEL  Was  100  mg/kg/day, 
based  on  decreased  body  weight  gain 
and  food  consumption,  and  clinical 
signs  (salivation,  chromorhinorrhea,  and 
lethargy)  seen  at  333  mg/kg/day.  The 
reproductive  NOEL  was  100  mg/kg/day, 
based  on  decreased  mean  pup  weight. 
The  decreased  pup  weight  is  a  direct 
resuh  of  the  matemal  toxicity.  A 
developmental  toxicity  study  was 
conducted  in  rabbits  at  doses  of  0,  10, 
40  and  100  mg/kg/day  with 
developmental  and  matemal  toxicity 
NOELs  of  40  mg/kg/day  based  on  the 
following: 
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i.  Maternal  effects.  Six  of  17  dams 
died  (2  of  the  4  non-gravid  dams);  4  of 
11  dams  aborted;  clinical  signs  -  higher 
incidence  and  earlier  onset  of  diarrhea, 
anorexia,  decreased  body  weight  gain 
and  food  consumption. 

ii.  Fetal  effects.  Decreased  litter  sizes 
due  to  increased  post-implantation  loss, 
seen  at  100  mg/kg/day  (HDT).  The  fetal 
effects  were  clearly  a  result  of 
significant  matemal  toxicity.  A  two 
generation  reproduction  study  in  rats 
fed  dosage  rates  of  0, 150,  800  and  2,000 
ppm  (equivalent  to  calculated  doses  of 
0,  7.5,  40,  and  100  mg/kg/day  for  males 
and  females,  based  on  a  factor  of  20). 
The  matemal  (systemic)  NOEL  was  150 
ppm  (7.5  mg/lsg/d&y),  based  on 
decreases  in  body  weight  and  body 
weight  gains  accompanied  by  decreased 
food  consvunption,  and  reduced 
absolute  and  sometimes  relative  organ 
(thymus,  heart,  kidney  &  Hver)  weights 
seen  at  800  and  2,000  ppm  (40  and  100 
mg/kg/day).  The  reproductive  NOEL 
was  150  ppm  (7.5  mg/kg/day),  based  on 
decreased  mean  pup  weights  during 
lactation  (after  day  7)  in  the  second 
litters  at  800  ppm  (40  mg/kg/day)  and  in 
all  litters  at  2,000  ppm  (100  mg/kg/day), 
and  decreased  litter  size  in  the  FOa  and 
Fib  litters  at  2,000  ppm  (100  mg/kg/ 
day).  The  statistically  significant 
decreases  in  pup  weights  at  the  800 
ppm  level  were  borderline  biologically 
significant  because  at  no  time  were 
either  the  body  weights  or  body  weight 
gains  less  than  90%  of  the  control 
values  and  because  the  effect  was  not 
apparent  in  all  litters.  Both  the  sUght 
reductions  in  litter  size  at  2,000  ppm 
and  the  reductions  in  pup  weights  at 
800  and  2,000  ppm  appear  to  be 
secondary  to  the  health  of  the  dams. 
There  was  no  evidence  of  altered 
intrauterine  development,  increased 
stillboms,  or  pup  anomalies.  The  effects 
are  primarily  a  result  of  feed  palatability 
leading  to  reduced  food  consumption 
and  decreases  in  body  weight  gains  in 
the  dams. 

4.  Subchronic  toxicity.  Two 
subchronic  90-day  feeding  studies  with 
dogs  and  a  1-year  feeding  study  in  dogs 
have  been  conducted.  In  the  1-year 
study  dogs  were  fed  0.  2, 10  or  50  mg/ 
kg/day.  Tlie  No  Observable  Effect  Level 
(NOEL)  was  determined  to  be  10  mg/kg/ 
day  based  on  decreases  in  lactate 
dehydrogenase  (LDH)  at  50  mg/kg/day. 
In  the  first  90-day  study,  dogs  were  fed 
dosage  levels  of  0,  2, 10  and  50  mg/kg/ 
day.  The  NOEL  in  this  study  was  10  mg/ 
kg/day  based  on  transient  salivation, 
and  increased  frequency  and  earlier 
onset  of  emesis  in  both  sexes  at  50  mg/ 
kg/day.  A  second  90-day  feeding  study 
with  dogs  dosed  at  0, 10.  25  and  50  mg/ 
kg/ day  was  conducted  to  refine  the 
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threshold  of  effects.  There  was  evidence 
of  toxicity  at  the  top  dose  of  50  mg/kg/ 
day  with  a  no  observed  effect  level  of  25 
mg/kg/day.  Adverse  effects  from  oral 
exposiue  to  sulfosate  occur  at  or  above 
50  mg/kg/day.  These  effects  consist 
primarily  of  transient  salivation,  which 
is  regarded  as  a  pharmacological  rather 
than  toxicological  effect,  emesis  and 
non-biologically  significant 
hematological  changes.  Exposures  at  or 
below  25  mg/kg/day  have  not  resuhed 
in  significant  biological  adverse  effects. 
In  addition,  a  comparison  of  data  from 
the  90  day  and  1  year  studies  indicates 
that  there  is  no  evidence  for  increased 
toxicity  with  time.  The  overall  NOEL  in 
the  doo  is  25  mg/kg/day. 

S.Cnronic  toxicity.  A  chronic  feeding/ 
carcinogenicity  study  was  conducted  in 
male  and  female  rats  fed  dose  levels  of 
0, 100,  500  and  1,000  ppm  (0,  4.2.,  21.2 
or  41.8  mg/kg/day  in  males  and  0,  5.4, 
27.0  or  55.7  mg/kg  day  in  females).  No 
carcinogenic  effects  were  observed 
imder  the  conditions  of  the  study.  The 
systemic  NOEL  of  1.000  ppm  (41.1/55.7 
mg/kg/day  for  males  and  females, 
respectively)  was  based  on  decreased 
body  weight  gains  (considered 
secondary  to  reduced  food 
consumption)  and  increased  incidences 
of  chronic  laryngeal  and  nasopharyngeal 
inflammation  (males).  A  chronic 
feeding/carcinogenicity  study  was 
conducted  in  male  and  female  mice  fed 
dosage  levels  of  0,  100, 1,000  and  8,000 
ppm  (0, 11.7, 118  or  991  mg/kg/day  in 
males  and  0, 16, 159  or  1,341  mg/kg/day 
in  females).  No  carcinogenic  effects 
were  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  and 
including  the  8,000  ppm  HDT  (highest 
dose  may  have  been  excessive).  The 
systemic  NOEL  was  1,000  ppm  based  on 
decreases  in  body  weight  and  feed 
consxunption  (both  sexes),  increases  in 
the  incidences  of  white  matter 
degeneration  in  the  lumbar  spinal  cord 
(males  only),  and  increased  incidences 
of  duodenal  epithelial  hyperplasia 
(females  only).  Sulfosate  is  classified  as 
a  Group  E  carcinogen  based  on  no 
evidence  of  carcinogenicity  in  rat  and 
mouse  studies. 

6.  Animal  metabolism.  The 
metabolism  of  sulfosate  has  been 
studied  in  animals.  The  residues  of 
concern  for  sulfosate  in  meat,  milk,  and 
eggs  are  the  parent  ions  PMG  and  TMS 
only. 

7.  Metabolite  toxicology.  There  are  no 
metabolites  of  toxicological  concern. 
Only  the  parent  ions,  PMG  and  TMS  are 
of  toxicological  concern. 

C.  Aggregate  Exposure 

1.  Dietary  (food)  exposure.  For  the 
purposes  of  assessing  the  potential 


dietary  exposure,  Zeneca  has  utilized 
the  tolerance  level  for  all  existing 
tolerances,  and  proposed  Tolerances; 
and  100%  crop  treated  acreage  for  all 
commodities.  Assuming  that  100%  of 
foods,  meat,  eggs,  and  milk  products 
will  contain  sulfosate  residues  and 
those  residues  will  be  at  the  level  of  the 
tolerance  results  in  an  overestimate  of 
hiunan  exposure.  This  is  a  very 
conservative  approach  to  exposure 
assessment.  For  all  existing  tolerances 
and  the  proposed  maximimi  permissible 
levels  proposed  in  this  notice  of  filing, 
the  potential  exposure  for  the  U.S. 
population  is  0.0184  mg/kg  bwt/day. 
Potential  exposure  for  children's 
population  subgroups  range  from  0.0151 
mg/kg  bwt/day  for  nursing  infants  (  <  1 
year  old)  to  0.0763  mg/kg  bwt/day  for 
non-nursing  infants  (>  1  vear  old). 

2.  Drinking  water.  Sulfosate  adsorbs 
fairly  strongly  to  soil  and  would  not  be 
expected  to  move  vertically  below  the  6 
indi  soil  layer.  The  A^phosphonomethyl 
moiety  is  readily  degraded  by  soil 
microbes  to  AMPA  with  a  half-life  of  48 
to  72  hours.  AMPA  is  further  degraded 
to  COj.  In  addition,  the 
trimethylsulfonium  moiety  degrades 
rapidly  to  CO2  with  a  half-life  of  72 
hours.  Therefore,  sulfosate  would  not  be 
a  contaminant  of  groundwater. 
Additionally,  since  sulfosate  has  no 
aquatic  uses,  residues  are  not  expected 
in  drinking  water. 

3.  Non-dietary  exposure.  Since 
sulfosate  is  not  registered  for  residential 
or  turf  uses,  and  does  not  represent 
groundwater  contamination  concern, 
exposures  fit)m  other  than  dietary  or 
occupational  sources  are  not  expected  to 

OCCIU". 

D.  Cumulative  Effects 

There  is  no  information  to  indicate 
that  toxic  effects  produced  by  sulfosate 
are  cumulative  with  those  of  any  other 
chemical  compound. 


utilize  7.4%  of  the  RfD  for  the  US 
population.  Generally  there  are  no 
concerns  for  exposures  below  100 
percent  of  the  RfD. 

2.  Infants  and  children.  The  database 
on  sulfosate  relative  to  pre-  and  post- 
natal toxicity  is  complete.  Because  the 
developmental  and  reproductive  effects 
occurred  in  the  presence  of  parental 
(systemic)  toxicity,  these  data  do  not 
suggest  an  increased  pre-  or  post-natal 
sensitivity  of  children  and  infants  to 
sulfosate  exposure.  Therefore,  Zeneca 
concludes,  upon  the  basis  of  reliable 
data,  that  a  hundredfold  uncertainty 
factor  is  adequate  to  protect  the  safety 
of  infants  and  children  and  an 
additional  safety  factor  is  imwarranted. 
Using  the  conservative  assumptions  of 
100%  of  all  crops  treated  and  assuming 
all  residues  are  at  the  tolerance  level  for 
all  estabhshed  and  proposed  tolerances 
described  above,  we  conclude  that  the 
percent  of  the  RflD  that  will  be  utilized 
by  aggregate  exposure  to  residues  of 
sulfosate  ranges  from  6.1%  for  nursing 
infants  up  to  30.5%  for  non-nursing 
infants  (<  1  year  old). 

F.  International  Tolerances. 

There  are  no  Codex  Maximum 
Residue  Levels  established  for  sulfosate. 
[FR  Doc.  98-5257  Filed  3-3-98;  8:45  am] 
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ENVrRONMENTAL  PROTECTION 
AGENCY 

(OPPT-S9362A;  FRL-6775-1] 

Certain  Chemicals;  Extension  of  Test 
Marketing  Period  for  Test  Marketing 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


E.  Safety  Determination 

The  appropriate  toxicity  endpoint  for 
use  in  determining  a  Reference  Dose 
(RfD)  is  the  NOEL  of  25  mg/kg/day, 
based  on  the  90-day  dog  study.  Adverse 
effects  resulting  from  exposure  to 
sulfosate  occur  at  or  above 
approximately  40  mg/kg/day  across  all 
species  tested  (rat,  mouse,  rabbit  and 
dog).  The  RfD  based  on  a  90-day  dog 
feeding  study  (NOEL  of  25  mg/kg/day) 
using  a  hundredfold  safety  factor  is 
calculated  to  be  0.25  mg/kg/day. 

1.  U.S.  population.  Using  the 
conservative  assumptions  of  100%  of  all 
crops  treated  and  assuming  all  residues 
are  at  the  tolerance  level  for  all 
established  and  proposed  tolerances,  the 
aggregate  exposure  to  sulfosate  will 


SUMMARY:  This  notice  announces  EPA's 
approval  of  an  extension  of  the  test 
marketing  period  for  a  test  marketing 
exemption  (TME)  under  section  5(h)(1) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  and  40  CFR  720.38.  EPA 
designated  the  original  test  marketing 
application  as  TME-97-9.  Therefore, 
this  extension  is  a  modification  of  the 
previously  granted  TME.  The  test 
marketing  conditions  are  described 
below. 

DATES:  This  notice  becomes  effective  on 
February  25,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  D.  Howard.  New  Chemicals 
Notice  Management  Branch,  Chemical 
Control  Division  (7405),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
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E-435I,  401  M  St.  SW..  Washington,  DC 
20460.  (202)  260-3780.  E-mail: 
Howard.sdOepamail.epa.gov. 

SUPPt-EMENTARY  INFORMAIION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  piirposes  will  not  present  an 
imreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  the  increase  in 
the  nimiber  of  customers  from  two  to 
three.  EPA  has  determined  that  test 
marketing  of  the  new  chemical 
substance  described  below,  under  the 
conditions  set  out  in  the  TME 
application,  and  restriction  specified  in 
the  original  TME  notice,  will  not 

E resent  an  unreasonable  risk  of  injury  to 
ealth  or  the  environment.  Production 
volume,  use,  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  amended  appUcation. 
All  other  conditions  and  restrictions 
described  in  the  application  and  this 
notice  must  be  met. 

TME-47-0 

Notice  of  Approval  of  Original 
Application:  August  8,  1997,  (62  FR 
44008). 

Extt  isio/i  of  the  Test  Marketing 
Period:  Six  months.  Commencing  on 
first  day  of  commercial  manufacture. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

List  of  Subjects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  February  25, 1998. 

Flora  Chow, 

Chief.  New  Chemicals  Notice  Management 
Branch,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  98-5561  Filed  3-3-98:  8:45  am) 

MLUNQOOOE  ««0-M-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPRTS-M«46;  FRL-6775-*] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data  ' 


agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
receipt  of  test  data  on  phenol  (CAS  No. 
108-95-2).  These  data  were  submitted 
pursuant  to  an  enforceable  testing 
consent  agreement/order  issued  by  EPA 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  PubUcation  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  statement  that  results  of 
testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  procedures  specified  in 
section  4(d)  of  TSCA. 

L  Test  Data  Submissions 

Test  data  for  phenol  were  submitted 
by  the  Chemical  Manufacturers 
Association  pursuant  to  a  TSCA  section 
4  enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000  and  were 
received  by  EPA  on  January  16, 1998< 
The  final  report  was  submitted  on 
behalf  of  the  following  test  sponsors: 
Allied  Signal  Inc.;  Aristech  Chemical 
Corporation;  Dakota  Gasification 
Company;  Dow  Chemical  Company; 
Georgia  Gulf  Corporation;  General 
Electric  Conrporation;  GIRSA,  Inc.;  JLM 
Industries  Inc.;  Kalama  Chemical,  Inc.; 
Merichem  Company;  Mitsubishi 
International  Corporation;  Mitsui  Co. 
(U.S.A.),  Inc.;  Shell  Chemical  Company; 
and  Texaco  Refining  Marketing.  The 
submission  includes  a  final  report 
entitled  "Two-Week  (Ten  Day) 
Inhalation  Toxicity  and  Two-Week 
Recovery  Study  of  Phenol  Vapor  in  the 
Rat."  This  chemical  is  produced  in 
substantial  quantities  and  is  used  in 
numerous  consumer  products. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 


imable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

n.  Public  Recent 

EPA  has  established  a  pubUc  recor  1 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44646).  This  record  includes  a  copy  of 
the  study  reported  in  this  notice.  Tht 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  hohdays,  in  tiie 
TSCA  Nonconfidential  Information 
Center,  (also  kaown  as  the  TSCA  Pul  lie 
Docket  Office),  Rm.  B-607  Northeast 
Mall,  401  M  St.,  SW.,  Washington,  D,] 
20460.  Requests  for  documents  shou  d 
be  sent  in  writing  to:  Environmental 
Protection  Agency,  TSCA 
Nonconfidential  Lciformation  Center 
(7407),  401  M  St.,  SW.,  Washington,  DC 
20460  or  fax:  (202)  260-5069  or  e-ma  1: 
oppt.ncic@epamail.epa.gov. 

Authority:  15  U.S.C.  2603. 
List  of  Subjects 

Environmental  protection.  Test  dat  a. 
Dated:  February  24, 1998. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Offic  ' 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  98-5562  Filed  3-3-98;  8:45  am] 
BaUNQCOOE  6611  60  F 


FEDERAL  HOUSING  RNANCE  BOA-^D 

Sunshine  Act  Meeting;  Announcing  An 
Open  Meeting  of  the  Board 

TIME  AND  DATE:  10:00  A.M.,  Wednesd  iy, 
March  11, 1998. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  177    F 
Street,  N.W.,  Washington,  D.C.  20001 . 

STATUS:  The  entire  meeting  will  be  o  en 
to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBUC: 

•  Office  of  Finance  Debt  Authorizati  m 

•  Office  of  Finance  Board 
Compensation  Policy  Approval 

•  ■  Office  of  Finance  Board 

Appointments 

•  Office  of  Finance  Budget  Amendn^  mt 

CONTACT  PERSON  FOR  MORE  INFORMAT  3N: 
Elaine  L.  Baker,  Secretary  to  the  Boai  i, 
(202)  408-2837. 
William  W.  Giasbeig. 

Managing  Director. 

(FR  Doc.  98-5648  Filed  2-?7-98;  4:29  pr  ' 

WLUNO  CODE  (TS-OI-M 
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FEDERAL  RESERVE  SYSTEM 

CtMnge  in  Bank  Control  Notioee; 
Acquislttene  of  Sharea  of  Banks  or 
Bank  HokHng  Oompaniaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acqiiire  a  bank  or  bank 
holding  company.  The  &ctors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notices  are  available  fm 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  ktw  than  March 
19. 1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Apphcations  Officer) 
230  South  USalle  Street.  Chicago. 
Illinois  60690-1413: 

1.  Julie  Hamann  Bunderson,  Omaha, 
Nebraska;  to  acquire  additional  voting 
shares  of  Decatur  Corporation.  Leon. 
Iowa,  and  thereby  indirectly  acqiiire 
voting  shares  of  Citizens  Bank.  Leon. 
Iowa  and  Citizens  Bank  of  Princeton, 
Princeton.  Missouri. 

2.  William  A.  Krause,  West  Des 
Moines,  Iowa;  to  retain  voting  shares  of 
Northwest  Iowa  Bancorporation.  Le 
Mars,  Iowa,  and  thereby  indirectly 
retain  voting  shares  of  The  Lakes 
National  Bank,  Arnolds  Park.  Iowa. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  February  27, 1998. 
Jaudfier  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  98-5566  FUed  3-^98;  8:45  am] 
BIUJNQ  coos  mO-M-F 


FEDERAL  RESERVE  SYSTEM 

Formattons  of,  Acquisitions  by,  and 
Mergms  of  Bank  Hokfing  Companias 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 


owned  by  the  bank  holding  OMnpany, 
including  the  companies  listed  below. 

The  apphcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  Ux  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  apphcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
im>posal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
GovMnors  not  later  than  March  30, 
1998. 

A.  Federal  Reserve  Bank  of  Boston 

(Richard  Walker,  Commxmity  ABaiis 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 
-    1.  The  1855  Bancorp,  New  Bedford, 
Massachusetts;  to  acquire  24.9  percent 
of  the  voting  shares  of  Sandwich 
Bancorp.  Inc.,  Sandwich, 
Massachusetts,  and  thereby  indirectly 
acquire  Sandwich  Co-operative  Bank. 
Sandwich,  Mttssachusetts. 

B.  Federal  Reserve  Bank  of  Chicago 

(PhiUp  Jackson,  Applications  Officer) 
230  South  USaUe  Street,  Chicago. 
Illinois  60690-1413: 

1.  ISB  Financial  Corp.,  and  Central 
Iowa  Bancorporation,  both  of  Iowa  City, 
Iowa;  to  acquire  up  to  100  percent  of  the 
voting  shares  of  Conrad  Bancorporation, 
Conrad,  Iowa,  and  thereby  indirectly 
acquire  First  State  Bank,  Conrad,  Iowa. 

In  connection  with  this  apphcation. 
Central  Iowa  Bancorporation,  Iowa  City, 
Iowa;  has  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Conrad 
Bancorporation,  Conrad.  Iowa. 

2.  Founders  Financial  Corporation, 
Grand  Rapids.  Michigan  (in  formation); 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Founders  Trust  Personal  Bank, 
Grand  Rapids.  Michigan. 

Board  of  Goveraors  of  the  Federal  Reserve 
System.  February  27, 1998. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  98-5565  Filed  3-3-98;  8:45  amj 
■UMQ  CODE  «n»-01^ 


FEDERAL  RESERVE  SYSTEM 

(PookM  No.  R-IOOO] 

PrtwwyActof  1»74;  Nottea  of 
Antandniam  of  System  of  Racottla 

ACeCY:  Board  of  Governors  of  the 
.Federal  Reserve  System. 
ACTJOH:  Amendment  of  syston  of 
records. 


StMMARY:  In  accordance  with  the 
Privacy  Act.  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  is 
amending  two  systems  of  records, 
entitled  hidividuals  Who  Extoid  Margin 
Credit  (BGFRS-16)  and  Municipal  or 
Government  Securities  Principals  and 
Representatives  (BCaTRS-17).  These 
amendments  include  new  routine  uses 
and  reflect  chaises  due  to  revisions  in 
the  Board's  regulations  and  relocation  of 
some  of  the  records.  We  invite  pubUc 
comment  on  this  publication. 
DATES:  Comment  must  be  received  on  or 
before  April  3. 1998. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1000,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
SecTBtary ,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Comments  addressed  to  Mr. 
Wiles  also  may  be  deUvered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m.  and  to  the  security  control 
room  outside  of  those  hours.  The  mail 
room  and  the  security  control  room  are 
accessible  from  the  coiutyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  NW.  Comments 
may  be  inspected  in  Room  MP-500 
between  9  a.m.  and  5  p.m. 
FOR  FURTHER  INF0RMATK3N  COIITACT: 

Elaina  M.  Boutilier,  Senior  Counsel, 
(202/452-2416).  at  Scott  Holz,  Seaiot 
Attorney,  (202/452-2966).  Legal 
Division.  For  the  hearing  impaired  on7y. 
contact  Diane  Jenkins, 
Telecommunications  Device  for  the  Deaf 
(TDD)(202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  Constitution.  NW. 
Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION: 
I.  BGFKS-ie 

The  amendments  to  this  system  of 
records,  previously  entitled  FRB- 
Regulation  G  Reports,  reflects  the 
Board's  recent  repeal  of  Regulation  G 
(12  CFR  part  207)  and  the  incorporation 
of  its  provisions  into  Regulation  U  (12 
CFR  part  221).  [See.  63  FR  2806.  January 
18. 1998.)  This  system  of  records  has 
also  been  amended  to  add  new  routine 
uses  that  would  (a)  pennit  release  of  the 
name  of  a  registered  individual  upon 
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request;  (b)  permit  release  of 
information  to  the  appropriate 
governmental  agency  or  self-regulatory 
organization  charged  with  the 
responsibiUty  of  enforcing  or 
investigating  the  securities  laws;  and  (c) 
permit  release  of  information  in  the 
course  of  litigation. 

n.  BGFRS-17 

This  system  of  records,  previously 
entitled  FRB-Municipal  Securities 
Principal  and  Municipal  Securities 
Representative  Records,  has  been 
amended  to  reflect  the  Board's  practice 
of  including  similar  records  on 
government  securities  principals  and 
representatives  in  this  database.  The 
amendments  also  reflect  the  fact  that  the 
records  are  now  maintained  at  the 
Board,  not  at  the  NASD.  No  additions 
have  been  made  to  the  routine  uses  for 
this  system  of  records. 

m.  Compatibility  of  Proposed  Routine 
Ums 

The  Board  is  proposing  these  routine 
uses  in  accordance  with  the  Privacy  Act 
(5  U.S.C.  552a(b)(3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 
The  Office  of  Management  and  Budget 
has  indicated  that  a  "compatible"  use  is 
a  use  which  is  necessary  and  proper. 
See  QMB  Guidelines,  51  FR  18982, 
18985  (1986).  The  records  in  BGFRS-16 
are  a  subset  of  a  larger  data  base,  the 
purpose  of  which  is  to  maintain  records 
of  the  registration  status  of  margin 
lenders  (primarily  business  entities)  to 
permit  the  government  to  monitor  their 
activities  and  the  public  to  verify  their 
registration  status.  The  proposed  routine 
uses  of  the  data  are  intended  to  further 
these  purposes,  e.g..  to  provide 
borrowers  with  knowledge  of  the 
registered  status  of  those  providing 
margin  credit,  which  can  affect  the 
borrowers  legal  liabilities;  and  to  aid  in 
the  enforcement  of  the  securities  laws. 
Accordingly,  they  are  clearly  necessary 
and  proper  uses,  and  therefore 
"compatible"  uses  which  meet  Privacy 
Act  requirements. 

In  accordance  with  5  U.S.C.  552a(r),  a 
report  of  these  amended  systems  of 
records  is  being  filed  with  the  President 
of  the  Senate,  ^e  Speaker  of  the  House 
of  Representatives,  and  the  Director  of 
the  Oiffice  of  Management  and  Budget. 
These  amendments  will  become 
effective  on  April  13, 1998,  without 
further  notice,  unless  the  Board 
publishes  a  notice  to  the  contrary  in  the 
Fednal  Regicter. 


Accordingly,  two  systems  of  records 
entitled  FRB-Individuals  Who  Extend 
Margin  Credit  (BGFRS-16)  and  FRB- 
Municipal  or  Government  Securities 
Principals  and  Representatives  (BGFRS- 
17)  are  amended  as  set  forth  below. 

BQFRS— 10 

SYSTEM  NAME: 

FRB— Individuals  Who  Extend 
Margin  Credit. 

SECURITY  CLK8SIFICAT10N: 

None,    j 

SYSTEM  location: 

Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution, 
NW.,  Washington,  DC  20551. 

CATEQOfMES  OF  MDIVDUAL8  COVERED  BY  THE 

system: 

Individuals  other  than  banks,  brokers 
and  dealers  who  extend  credit  in 
specified  amounts  secured  by  margin 
stock.        I 

CATEQORKS  OF  RECORDS  M  THE  SY8TBIK 

G-1,  G-2  and  G-4  Reports  filed  by 
persons  registered  pursuant  to 
Regulation  U,  12  CFR  part  221. 

PURP08E(8): 

To  maintain  a  ciurent  Ust  of  persons 
registered  as  margin  lenders  under  the 
seairities  laws. 

AUTHOMTY  FDR  MAMTB«ANCE  OF  THE  system: 

Sees.  3,  7, 17,  and  23  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78c, 
78g,  78q,  and  78w),  and  Regulation  U 
(12  CFR  part  221). 

ROUTME  USOB  of  WBCOHm  HAMTAMED  M  THE 
SYSTBI,  MCiUOMQ  CATEQORKS  OF  USBB  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  these  records  may 
be  used  to — 

(a)  Disclose,  upon  request,  the  name 
of  a  registered  individual  who  extends 
credit  secured  by  margin  stock; 

(b)  Provide  information  or  records  to 
any  appropriate  governmental 
department  or  agency  or  self-regulatory 
organizatian  charged  with  the 
responsibility  of  administering  law  or 
investigating  or  prosecuting  violations 
of  law  or  diarged  with  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  policy,  or  license; 

(c)  Disclose  information,  when 
appropriate,  to  foreign  governmental 
authorities  in  accordance  with  law,  and 
formal  or  informal  international 
agreements;  and 

(d)  Disclose  information,  in  the  event 
of  litigation  or  enforcement  action,  to 
the  appropriate  court,  magistrate,  or 
administrative  tribimal;  or  to  coimsel  or 
witnesses  for  the  presentation  of 


evidence  in  the  course  of  discovery,  to 
the  extent  permitted  by  law. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRIE\aNQ,  ACCE88MQ,  RETAMWiQ,  AND 
DOPOSMQ  OF  RBCOROS  M  THE  SYSTBIK 

STORAGE: 

Paper  forms  and  files;  electronic  data 
base. 

retrievabiuty: 
Indexed  by  name. 


safeguards: 

Papers  are  retained  in  a  secured 
space.  Access  to  papers  and  electronic 
data  base  by  Federal  Reserve  staff  on 
restricted  basis. 

RETBinON  AND  DttPOSAU 

Indefinite. 

SYSTBI  MANAQER(8)  AND  ADDRESS: 

Director,  Division  of  Banking 
Supervision  and  Regulation,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW,  Washington.  DC  20551. 

NOmCATION  PROCEDURE: 

Inquiries  should  be  sent  to  the 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.  Washington,  DC  20551.  The 
request  should  contain  the  individual's 
name,  date  of  birth,  and  Social  Security 
ntunber. 

RGCORO  ACCESS' PROCEDURES: 

Same  as  "Notification  procedure" 
above.  i 


CONTESTMQ  REOORO  PROCaNJRES: 

Same  as  "Notification  procedure" 
above. 

RECORD  SOURCE  CATEQORCB: 

Reports  and  forms  filed  by 
individuals  to  whom  records  pertain. 

FOR  THE  SYSTEM: 


JMI 


None. 
BQFRS-17 
SYSTEM  NAME: 

FRB — Municipal  or  Government 
Securities  Principals  and 
Representatives. 

r 

None. 

SYSTEM  LjOCATMN: 

Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  Constitution, 
NW.,  Washington,  DC  20551. 

CATEGORIES  OFVnVBUALS  COVBIB)  BY  THE 
SYSTBI: 

Persons  who  are,  or  seek  to  be, 
mimicipal  or  government  securities 
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principals  or  municipal  or  govenunent 
securities  representatives  associated 
with  a  municipal  or  government 
securities  dealer  that  is  a  State  member 
bank  of  the  Federal  Reserve  System  or 
a  U.S.  branch  of  a  foreign  bank,  or  a 
subsidiary  or  a  department  or  division 
thereof. 

CATBMMES  OF  RECORDS  M  THE  SYSTBI: 

These  records  may  contain  identifying 
information  as  well  as  educational, 
en^)lo3nnent,  and  discipUnary 
information;  scores  on  professional 
quahfication  examinations;  and,  where 
applicable,  information  regarding 
termination  of  employment  of 
individuals  covered  by  the  system. 
Identifying  information  includes  name, 
address,  date  and  place  of  birth,  and 
may  include  social  security  account 
number. 

purpose: 

To  permit  the  Board  to  perform  its 
responsibilities  under  the  seciuities 
laws  with  regard  to  the  persons 
described  in  this  system  of  records. 

AUTHORfTY  FOR  MAMTENANCE  OF  TNE  SYSTEM: 

Sees.  3, 15B,  15C.  17,  and  23  of  the 
Securities  Exchange  Act  of  1934  (15 
use  78c,  780-4,  780-5,  78q.  and  78w) 
and  section  11  of  the  Federal  Reserve 
Act  (12  use  248). 

ROUTME  USES  OF  ffiCOROS  MAMTAMEO  M  TNE 
SYSTEM,  SICLUIMIQ  CATEQORES  OF  USBIS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  information  in  these  records  may 
beiised: 

(a)  To  refers  where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  to  the 
appropriate  governmental  authority, 
whether  faderal,  state,  local,  or  foreign, 
or  self-regulatory  organization. 

(b)  To  refer,  in  the  event  of  litigation, 
whether  dvil,  criminal,  or  regulatory  in 
nature,  to  the  appropriate  court, 
magistrate,  or  administrative  law  judge. 

(c)  To  assist  in  any  prooaeding  in 
which  the  faderal  securities  or  banking 
laws  are  in  issue  or  in  which  the  Federal 
Reserve  Board  or  a  past  or  present 
member  of  ite  staff  is  a  party  or 
otherwise  involved  in  an  official 
capacity. 

(d)  To  disclose  to  a  federal,  state, 
local,  or  foreign  governmental  authority 


or  a  self-regulatory  organization  if 
necessary  in  order  to  obtain  information 
relevant  to  a  Federal  Reserve  Board 
inquiry  concerning  a  person  who  is  or 
seeks  to  be  associated  with  a  municipal 
or  government  securities  dealer. 

(e)  To  respond  to  a  request  frcan  a 
federal,  state,  local,  or  foreign 
governmental  authority  or  a  self- 
regulatory  organization  for  information 
in  connection  with  the  issuance  of  a 
license  or  other  benefit  to  the  extent  that 
such  information  is  relevant  and 
necessary. 

(f)  To  disclose  to  a  congressional 
office  from  the  record  of  an  individual 
in  response  to  an  inquiry  from  the 
congressional  office  made  at  the  request 
of  that  individual. 

POLICIES  AND  PRACnCeS  FOR  STORMQ, 
RETREMNQ,  ACCESSMQ,  RET  AMNQ,  AND 
DgPOSWQ  OF  RECORDS  1  THE  SYSTEM: 

storage: 

Records  are  maintained  in  file  folders 
and  on  computer  discs. 

REnsEVAMurY: 
Records  are  indexed  by  name. 

SAFEGUARDS: 

File  folders  are  stored  in  lockable 
metal  cabinets  and  computer  discs  are 
accessed  only  by  authorized  personnel. 

RETENTION  AND  DMPOSAU 

Records  may  be  maintained 
indefinitely. 

SYSTBi  MANAGERfS)  AND  ADDRESS: 

Director,  EHvision  of  Banking 
Supervision  and  Regulation,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW,  Washington,  DC  20551. 

NomcATiON  procedure: 

Inquiries  should  be  sent  to  the 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW,  Washington.  DC  20551.  The 
request  should  contain  the  individual's 
name,  date  of  birth,  and  Social  Security 
number. 

RECORD  access  procedures: 

Same  as  "Notification  procedure" 
above. 


CONTESI MQ  RECORD  PROCEDURES: 

Same  as  "Notification  procedure" 
above. 

RECORD  SOURCE  CATEQ0RE8: 

Individuals  on  whom  the  records  are 
maintained  as  well  as  municipal  or 
government  securities  dealers  wath 
whom  the  individuals  are  associated, 
and  federal,  state,  local,  and  foreign 
governmental  authorities,  and  self- 
regulatory  organizations,  which  regulate 
the  securities  industry. 


EXEMPTIONS  CLARKD  FOR  THE  SYSTEM: 

None. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority,  February  26, 1998. 
WiUumW.vmet, 
Secretary  of  the  Board. 
[FR  Doc.  98-5492  Filed  3-3-98;  8:45  am) 
BixMQ  oooE  eie-m-p 


FEDERAL  TRADE  COMMISSION 


for  Early 
Waiting  Pwiod 
Notffieatlon 


Granting  of 
Tarmination  of 
Undartha 
Rulaa 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  Title  U  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
pubUshed  in  the  federal  Register. 

The  following  transactions  were 
granted  early  terminaticHi  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal-Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitnist  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  actirai  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  02/02/98  and  02/13/98 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


VakieVision  IntemationaJ,  Inc.,  Nationat  Med»  Corporation,  National  K4edia  Corporation  ... 
National  Media  Corporation.  ValueVision  International,  Inc.,  ValueVision  International,  Inc 

Triumph  Group,  Inc.,  Greg  Fristjy,  Fristjy  Industries,  Inc 

Triumph  Group.  Inc..  JeWry  Frisby.  Frisby  Industries.  Inc 


PMNNo. 


98-1364 
98-1365 
96-1418 
98-1419 


Date  term*- 


02/Q2«e 
02/02/96 
02/02/98 
02/02/96 


JMI 
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Transactions  Granted  Early  Termination  Between:  02/02/98  and  02/13/98— Continoed 


Name  o(  acquiring  person,  name  o(  acquired  person,  name  of  acquired  entity 


Physician  Sates  &  Service.  Ina,  Gulf  South  Medical  Supply,  Inc.  GM  South  Medical  Suppty,  Inc 

Thomas  G.  Hixon,  Physician  Sales  &  Service,  Inc.,  Physician  Sales  Ik  Service,  Inc „ 

Comfort  Systems  USA.  Inc.,  Herbert  T.  Holcombe,  Tafco  Refrigeration,  Inc _ 

ComJort  Systems  USA,  Inc.,  D.W.  Moore.  Jr.,  Tafco  Refrigeration,  Inc _ 

Mirage  Ftosorts,  moorporated.  Boardwak  Casino,  Inc.,  Boardwafc  Casino,  Inc 

Patterson  Energy,  Ina,  Robertson  Onshore  Driing  Company,  Robertson  Onshore  Drilling  Company 

World  Color  Press,  Inc.,  Taconic  Holdings.  Inc.,  Taconic  Holdings,  Inc 

PRHMEDIA.  Int.  MNI  Newco,  Inc.,  Cowtes  Enthusiast  Media,  Inc _ 

Matasaitto  Osuuskunta.  Luoe  Investments  (BVI)  Limited,  a  Singapore  company.  Weary  Investment  B.V 

D.R.  Horton  Ina.  ConttnentaTHomes  HokJkng  Corp..  Continental  Homes  Holding  Corp  

AManz  AG  Holding.  Life  USA  Hokfing,  Ina.  Life  USA  HokSng.  Inc  ...- „ 

FML  Holdings.  Ina.  Paavo  Ensio.  Stan  Blast  Abrasives  Co..  Ina;  Grangrit  Inc 

FML  Hokfngs.  Ina.  Maitc  Ensio.  Stan  Blast  Abrasives  Co.,  Ina;  Grangrit,  Inc „ _ 

Thunor  Tmst.  First  National  Life  Insurance  of  America,  First  NationaLLife  Insurance  of  America 

Jeffrey  H.  Smulyan.  Michael  R.  Levy,  Medlntex  Communications  Corporation „ 

Sybron  International  Corporation,  LRS  Acquisition  Company.  LRS  Aoquisition  Company  .„ „ „.... 

Jordan  Industries.  Ina.  Anthony  Pasooe.  K&S  Sheet  Metal  Inc _ 

Ban  Corporation,  pte,  Sano  Corporation.  Sano  Corporation 

Reginald  L  Haidy.  Elan  Corporation,  pte.  Elan  Corporation,  pte - 

Charies  J.  Betiach,  Elan  Corporation,  pte.  Ban  Corporation,  pte 

Novartis  AG.  Elan  Corporation,  pte.  (an  Irish  company).  Elan  Corporation,  pte „ 

Frontier  Viston  Partners,  LP.,  New  England  Cabtevision  of  Massachusetts,  Inc.,  New  England  Cablevision  of  Mas- 
sachusetts, Ino _ 

Gordon  S.  Lang,  Sonooo  Products  Company,  Sonoco  Flexible  PadaQlng,  Inc  _ 

Suiza  Foods  Corporation,  David  E.  Trauth,  Louis  Trauth  Dairy,  Inc.;  Osgood  Dairy.  Inc.;  Cardinal 

RdeMy  National  Rnandal,  Inc.,  Granite  Financial,  Inc.,  Granite  Financial,  Inc 

Union  Bank  of  Switzeriand,  J.W.  ChiMs  Equity  Partners,  LP.,  DESA  HoWings  Corporatton  _ „ 

KFI  Hoking  Corporatton,  AGI  Incorporated,  AGI  Incorporated 

Wortt  Access,  Ina,  GST  Teleoommunteattons,  Inc.,  NACT  Telecommunicattons,  Inc  

Lumbermens  Mutual  Casualty  Company,  Marital  Corporatkxi,  Carilsle  Insurance  Company 

General  Electric  Company.  Eari  N.  Phillips,  Jr..  First  Factors  Corporalwn  

Jeffrey  J.  Prosser,  The  Bank  of  Nova  Scotia  (a  Canadian  corporatkxi).  Caribbean  Communkatkxis  Corp 

Owais  A.  Dagra,  Frank  B.  Bradtey,  III,  Fas  Mart  Convenience  Stores.  Inc 

Everett  R.  Dobeon  Irrevocable  Family  Tmst,  Cellular  2000  Telephone  Co..  Ceflular  2000  Telephone  Co  .. 

Applied  Power  Inc.,  The  Cdier  Family  Tmst,  AA  Manufacturing,  Inc _ 

Concentre  Managed  Care,  Ina,  Preferred  Payment  Systems,  Inc.,  Preferred  Payment  Systems.  Inc  

Bunge  Intemattenal  Limited  (a  Bermudnn  corporatkxi),  Blaine  Cook.  Dansk  Specialty  Foods.  Inc 

Bunge  Intematkxial  Limited  (a  Bennudlan  corporatkxi),  Davkl  ThomjaBon,  Dansk  Speciality  Foods.  Inc 

Windward  Capital  Associates.  LP..  Windward  Capital  Associates,  LP..  French  HoWings,  Inc  

Dag  Sundby,  Christopher  Cohan.  Sonfc  Enterprises 

Centex  Corporatkxi.  Jacob  E.  Hannon,  AAA  Homes,  Inc « 

Centex  Corporatkxi,  Madge  T.  Hannon.  AAA  htomes.  Inc ., 

Robert  P.  Ingle,  Crimson.  Associates.  LP.,  Bmnos  Inc 

BTG,  Ina,  Government  Technotogy  Servtees,  Inc..  Government  Technotogy  Servtee,  Inc  

Government  Technotogy  Servtees,  Inc.,  BTG,  Inc.,  BTG,  Inc 

Texas  Instruments  Incorporated,  Diatogte  Corporatton,  Spectron  Mterosystems,  Incorporated 

Corrxnonwealth  Industries,  Ina,  Noranda  Inc.,  Norandal  USA,  Inc 

Ugland  totemattonal  Hokfcigs  pte,  Jonathan  Detwiler,  Auto  Port,  Inc.,  Christina  Management  inc 

Quomm  HeaMi  Grouip,  Inc.,  Sisters  of  St.  Francis,  Denver.  Cokxado,  St.  Joseph's  Hospital  Corporatton,  Kenmare 
Community 

Padffc  Electric  Wire  &  Cable  Co.,  Ltd.— a  Taiwanese  C<3.,  Monaco  Finance,  Inc.  Morra«  FinaTC».  iiK  "I!!!.!!."!!!!!! 

Champton  Enterprises.  Inc.  Russell  Fox.  Accent  Mobile  Homes.  Inc.,  Accent  Manufactured  Homes  Inc 

Jordan  Industries.  Inc.  Stephen  T.  Meyer,  Deflecto  Corporatton 

Cumukjs  Media  LLC,  Robert  Lowder.  RepubNc  Corporatton  

Bostrom  pte,  Nattonal  Seating  Company,  Nattonal  Seating  Company  _ I!!!!!!]1"!!I!"."!!!!! 

Platinjm  Technotogy,  Inc,  Leamionth  &  Burchett  Manageinent  System.  PLC,  Learmonth  &  Burchett  Management 
System,  PLC 

FS  Equity  Partners,  III,  Seattle  Coffee  Corripany,  Seattle  Coffw  Company  "II!!!!!!'!"!!!!!^.!^.!"."!!!.™^.! 

HokJing  di  Partedpaztoni  IndustriaK  S.p.A.,  Valentino  Garavani,  Bridge  S.r.l.,  Valentino  Couture  S.A  et  ai" 

John  V.  HoJten,  Myron  C.  W&rshauer,  Standard  Partying,  LP,  Standard  Paridng  Corporatton 

Dean  Foods  Company,  Harian  R.  Wengert,  Wengert-s  Dairy,  Inc „ 

First  Data  Corporatton,  NationsBank  Corporatton,  Bamett-First  Data  Alliance  

National  Servtee  Industries,  Inc.,  John  L  Jordan,  Allen  Envetope  Corpcxatton 

Arthur  LkJ,  TSG  Associates,  II,  Inc.,  WNJR,  Inc.,  WNJR  Lteense,  Inc,  KOBO  Radto,  Inc   .. 

Omntoom  Group  Inc.,  The  GGT  Group  PLC,  The  GGT  Group  PLC  

Federal  Data  Corporation,  Ralph  O.  WilHams,  R.O.W.  Sciences.  Inc  „ 

Roper  Industries,  Inc.,  First  Scientifte  Devtees  Equities  Tmst,  Photometrtees,  Ltd.  Assets 

Lane  Industries  Inc,  Dr.  U.  Wolfensberger  (a  Swiss  nattonal),  IBICO  AG 

Phycor,  Inc..  First  Physteian  Care.  Inc..  Frrst  Physician  Care.  Inc !!"~"""Z1".7 

The  Viscount  Rothennere,  Risk  Management  Sohjttons.  Inc..  Risk  Management  Soluttons.  Inc  .!.!!!"!!""!!"!!""  . 

CKE  Restaurants.  Inc..  Advanttea  Restaurant  Group.  Inc.,  Flagstar  Enterprises.  Inc 


PMNNo. 


96-1421 
96-1422 
98-1433 
98-1434 
98-1440 
98-1456 
98-1459 
98-1461 
96-1468 
98-1357 
9&-1420 
98-1435 
98-1436 
98-1438 
98-1477 
98-1487 
96-1266 
98-1310 
98-1311 
98-1336 
98-1413 


Date  termi- 
nated 


02/02/98 
02/02/98 
02/02/98 
02/02/96 
02^)2/98 
02A)3/98 
02/03/96 
02/03/96 
02A)3/96 
02/04/98 
02/04/96 
02/04/98 
02/04/96 
02/04/96 
02/04/98 
02/04/98 
02/05/98 
02/05/96 
02/05/96 
02/05/96 
02/05/98 


96-1423 

02AK/98 

98-1430 

02A)5/96 

98-1017 

02A)6/96 

96-1326 

02A)6/96 

98-1406 

02/06/96 

98-1412 

02/06/98 

98-1478 

02J06I96 

98-1479 

02/06/98 

96-1465 

02/06/98 

98-1466 

02/06/98 

98-1489 

02/06/96 

98-1492 

02A)6/98 

96-1495 

02J06/96 

98-1501 

02A)6/98 

98-1507 

02/06/98 

9»-1508 

02/06/96 

96-1509 

02/06/96 

98-1511 

02A)6/98 

96-1516 

02A)6/96 

06-1517 

02/06/96 

98-1316 

02/09/98 

98-1346 

02/09/98 

06-1347 

02/09/98 

96-1490 

02/09/98 

98-1533 

02/09/98 

96-1536 

02/09/98 

98-1548 

02A)9/96 

B8-1375 

02/10/98 

98-1452 

02/10/98 

98-1480 

02/10/96 

98-1500 

02/10/98 

98-1520 

02/10/98 

98-1532 

02/10/98 

98-1537 

02/10/98 

08-1539 

02/10/98 

98-1543 

02/10/98 

96-1556 

02/10/98 

08-1175 

02/11/98 

96-1523 

02/11/98 

96-1519 

02/12/96 

98-1531 

02/12/98 

96-1651 

02/12/98 

96-3530 

02/13/98 

96-0515 

02/13/98 

88-1439 

02/13/98 

98-1476 

02/13/98 

98-1498 

02/13/96 
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Transactions  Granted  Early  Termination  Between:  02/02/98  and  02/13/9&— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Interpool,  Inc.,  Mitsut  &  Co.,  Ltd.  (a  Japanese  corporation),  Container  Applications  International  Inc  

Mr.  Hiromitsu  Ogawa,  Mitsui  &  Co.,  Ltd.  (a  Japanese  corporation).  Container  Applications  International  Inc 
Wacker  Chemie  GmbH,  J.  Marvin  Anderson,  Ketmar  Industries,  Inc.,  Microbien  Corporation 

W.R.  Sauey,  Storage  Dimensions,  Inc.,  Storage  Dimensions,  Inc  

International  Comfort  Products  Corporation.  Stillwater  Partners  I,  LP.,  United  Electric  Company""."!!!"!!! 

Morgan  Stanley,  Dean  Witter,  Discover  &  Co.,  Newco,  a  newly  Delaware  Corporation,  Newco,  a  newfy  formed 

Delaware  Corporation 

FPA  Medical  Management,  Inc.,  St.  Joseph  Medical  Corporation,  St. 

Managed 


Joseph  Medical  Corporation,  Orange  Coast 


Rental  Service  Corporation,  James  S.  Peterson.  James  S.  Peterson  Enterprises,  Inc  " 

Dean  Foods  Company.  American  Stores  Company,  Lucky  Stores,  Inc  

Joseph  M.  Fiekl,  Sinclair  Broadcast  Group,  Inc.,  Sinclair  Broadcast  Group,  Inc  „ 

Quantum  Fund  N.V.,  CMS  Energy  Corpocatkxi,  Petal  Gas  Storage  Company 

Voting  Trust  dated  December  4. 1968  of  Hallmari<  Cards.  UST  Inc..  Cabin  Fever  Entertainment  Inc 

Gtobal  Metal  Technotogies.  Inc..  ITT  Industries.  Inc..  ITT  Automotive,  Inc  

Bruckmann,  Rosser,  Sherrill  &  Co.,  LP.  American  Paper  HoWings.  Inc.,  American  Paper  Holdings.  Inc 

RonaW  O.  Perelman,  Warburg.  Pincus  Capital  Company,  LP..  Panaviston  Inc 

A.L.  Alford.  Jr..  Tele-Communteattons,  Inc.,  Tribune  Publishing  Company— Idaho;  Tribune  Publishing  !!!!!!!!!!!!!!!! 

Kathryn  Hach-Darrow,  Harry  T.  Stephenson.  Environmental  Test  Systems.  Inc  

Robert  A.  Amato.  Kenneth  R.  Thomson.  Frames  Data,  Inc 

Consolidation  Capital  Corporatton.  Helmuth  H.  and  Paula  N.  EkJel.  Trinity  Electrical  Cortraciore  Inc 

Consolidation  Capital  Corporatkw.  Wilson  Electric  Co.,  Inc.  Emptoyee  Stock  Ownership  Plan.  Wilson  Electric  Com- 
pany, inc 


PMNNo. 


Consolidatkxi  Capital  Corporatwn.  William  P.  Love  Jr.  and  Diane  L.  Love,  SKC  Electric,  Inc.  and  SKCE  Inc 

Consol'datkw  Capital  Corporation,  Roland  G.  Stephenson.  Town  &  Country  Electric  Inc 

Consohdatton  Capital  Corporatkxi,  DonakJ  G.  White.  Riviera  Electric  ConstnxSwn  Co 

Applebee's  Intemattonal.  Inc..  Apple  South.  Inc.,  Apple  South,  Inc 

American  Express  Company.  Administaff.  Inc.,  Administaff,  Inc  

MJD  Communkattons  Inc.,  Taconta  Telephone  Corp..  Taconk:  Telephone  Corp 

Trivest  Fund  II,  Ltd..  fstoel  Aquilera.  Paramount  Aviaton,  Inc 

The  Sage  Group  pte.  State  of  the  Art.  Inc..  State  of  the  Art.  Inc 

Gerald  W.  Schwartz.  ACME  Metals.  Incorporated.  Universal  Tool  &  Stamping 

John  V.  Holten.  GerakJ  W.  Schwartz,  a  Canadian  indivklual.  ProSource  Inc 

KKR  1996  Fund  LP.,  PRIMEDIA.  Inc..  PRIMEDIA,  Inc 

MasTec,  Inc.,  Steve  Akemian.  C&S  Directk>nal  Boring.  Inc  

Mail-Well.  Inc.,  Alusuisse-Lonza  HoWing,  Ltd.  (a  Swiss  corporatton),  Lawson  filardon  Packagirig  USA  inc  !!!!! 
Hartx>rside  Healthcare  Corporatk>n,  John  A.  DePizzo,  Jr..  JAD  Enterprises,  Inc 


98-1503 
98-1504 
98-1540 
98-1551 
98-1552 

98-1553 

98-1556 
98-1557 
98-1559 
98-1560 
98-1562 
98-1567 
98-1572 
98-1575 
98-1577 
98-1579 
98-1580 
98-1582 
98-1591 

98-1592 
98-1593 
98-1594 
98-1595 
98-1601 
98-1606 
98-1607 
98-1618 
98-1623 
98-1624 
98-1625 
98-1637 
98-1639 
98-1641 
98-1645 


Date  termi- 
nated 


02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 

02/13/98 

02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 

02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 
02/13/98 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office.  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secrete  -y., 

[PR  Doc.  98-5536  Filed  3-3-98;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  971-0115] 

Lawyers  Title  Corp.;  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
decept  Ive  acts  or  practices  or  unfair 
methois  of  competition.  The  attached 


Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  May  4,  1998. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  6th  St.  and  Pa.  Ave..  NW. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Roach,  FTC/S-2627, 
Washington,  DC  20580.  (202)  326-2793. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  the  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 


of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  February  24,  1998),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9{b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
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Consent  Order  from  Lawyers  Title 
Corporation  ("LTC"),  which  is  designed 
to  remedy  the  anticompetitive  effects 
arising  from  LTC's  acquisition  of  the 
title  insurance  operations  of  ReUance 
Group  Holdings,  Inc.  ("Rehance 
Group"),  including  Reliance  Group's 
indirect  subsidiaries  Commonwealth 
Land  Title  Instirance  Company  and 
Transnation  Title  Insurance  Company 
(collectively  "Commonwealth").  Under 
the  terms  of  the  agreement  LTC  will  be 
required  to  divest  certain  assets  known 
as  "title  plants"  in  twelve  counties  or 
local  jurisdictions  in  various  parts  of  the 
United  States.  Title  plants  are  privately 
owned  collections  of  records  and/or 
indices  that  are  used  by  abstractors,  title 
insiirers.  title  insmvnce  agents,  and 
others  to  determine  ownership  of  an 
interests  in  real  property  in  connection 
with  the  underwriting  and  issuance  of 
title  insiirance  policies  and  for  other 
purposes. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  60  days 
so  that  the  Commission  may  receive 
comments  from  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  60  days,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

On  August  20, 1997.  LTC  entered  into 
an  agreement  to  acquire  the  title 
insiirance  operations  of  Reliance  Group 
in  exchange  for  consideration  to 
ReUance  Croup  valued  at  approximately 
$456  million,  consisting  of  cash,  a 
minority  voting  interest  in  LTC,  and 
additional  non-voting  convertible 
preferred  shares  of  LTC.  The  proposed 
Complaint  alleges  that  the  acquisition,  if 
consummated,  would  constitute  a 
violation  of  section  7  of  the  Clayton  Act, 
as  amended,  15  U.S.C.  18,  and  section 
5  of  the  Federal  Trade  Commission  Act, 
as  amended,  15  U.S.C.  45,  in  local 
markets  for  title  plant  services  in  the 
following  counties  or  local  jurisdictions 
in  the  United  States:  Washington,  DC.; 
Brevard  County,  Florida;  Broward 
County,  Florida;  Clay  County,  Florida; 
Indian  River  Coimty,  Florida;  Pasco 
County,  Florida;  St.  Johns  County, 
Florida;  St.  Lucie  County,  Florida; 
Ingham  County,  Michigan;  Oakland 
County,  Michigan;  Wayne  County, 
Michigan;  and  St.  Louis  City  &  County, 
Missouri. 

Title  plants  are  privately-owned 
collections  of  title  information  obtained 
from  public  records  that  can  be  used  to 
conduct  title  searches  or  otherwise 
ascertain  information  concerning 
ownership  of  or  interests  in  real 


property.  Title  plants  typically  contain 
summaries  or  copies  of  public  records 
or  documents  (often  in  a  format  that  is 
comparatively  easily  to  store  and  readily 
retrievable]  as  well  as  indices  to 
facilitate  locating  relevant  records  that 
pertain  to  a  particular  property.  Title 
plants  permit  users  to  obtain  real 
property  ownwship  information  with 
significantly  greater  speed  and 
efficiency  than  by  consulting  the 
original  public  records,  which  may  be 
located  tn  a  number  of  separate  public 
offices  (e.g.  offices  of  the  county 
recorder,  tax  authorities,  and  state  and 
federal  courts),  may  be  stored  in  an 
inconvenient  form,  and  may  be  indexed 
in  a  fashion  that  makes  it  difficult  to 
readily  research  a  particular  property. 
Because  of  the  county-specific  way  in 
which  title  information  is  generated  and 
collected  and  the  highly  local  character 
of  the  real  estate  markets  in  which  the 
title  plant  services  are  used,  geographic 
markets  for  title  plant  services  are 
highly  locahzed,  consisting  of  the 
county  or  local  jurisdiction  embraced  by 
the  real  property  information  contained 
in  the  title  plant. 

In  each  of  the  local  jurisdictions 
named  in  the  Complaint,  the  market  for 
title  plant  services  is  highly 
concentrated  and  LTC  and  Reliance 
Group  are  direct  competitors  in  the  sale 
or  provision  of  title  plant  services.  In 
each  of  the  local  jurisdictions  named, 
there  are  no  commercially  reasonable 
substitutes  for  title  plant  services.  For  a 
number  of  reasons,  including  the 
relatively  large  fixed  costs  associated 
with  building  and  maintaining  title 
plants,  entry  into  the  market  for  title 
plant  services  in  each  of  the  local 
jurisdictions  named  is  difficult  or 
unlikely  to  occur  at  a  sufficient  scale  to 
deter  or  counteract  the  effect  of  the 
acquisition.  For  these  reasons,  the 
Complaint  alleges  that  in  each  of  the 
named  local  jurisdictions  the  effect  of 
the  acquisition  may  be  substantially  to 
lessen  competition  by,  among  other 
things,  eliminating  direct  actual 
competition  between  LTC  and  Reliance 
Group  in  title  plant  services,  increasing 
the  likelihood  that  LTC  will  unilaterally 
exercise  market  power  in  title  plant 
services,  and  increasing  the  likelihood 
of  collusion  among  competing  providers 
of  title  plant  services. 

The  Consent  Order  requires  LTC  to 
divest  the  pre-acquisition  title  plant 
interests  of  either  LTC  or  Reliance 
Group  in  each  of  the  identified  local 
jurisdictions  to  a  buyer  or  buyers 
approved  by  the  Commission.  The 
divestitures  are  required  to  be 
completed  within  six  months  after  the 
respondent  signs  the  Consent  Order 
agreement.  In  addition  to  the  title  plant 


assets  themselves,  the  respondent  also  is 
required  to  divest  all  user  or  access 
agreements  pertaining  to  the  divested 
title  plants.  The  respondent  is  further 
required  for  up  to  three  years  to 
continue  to  provide  the  buyers  of  the 
title  plants  with  computer  and  other 
services  previously  provided  for  each 
divested  title  plant,  and  to  assist  the 
purchaser  in  transferring  such  services 
to  another  provider.  In  the  period  prior 
to  divestiture,  the  respondent  is 
required  to  maintain  the  viabiUty  and 
marketabiUty  of  the  properties, 
including  updating  die  title  plants  in 
the  same  fashion  «s  before  the 
acquisition  and  maintaining  in  effect  all 
user  contracts  and  relation^ps. 

The  Consent  Order  includes  a 
provision  permitting  the  Commission  to 
appoint  a  trustee  to  accomplish  the 
divestiture  of  required  plant  interests  if 
the  divestit\u«s  are  not  accompUshed  by 
the  respondent  within  the  six-month 
period.  The  Consent  Order  also  includes 
a  requirement  that  for  ten  years  the 
respondent  provide  the  Commission 
with  prior  notice  of  future  title  plant 
acqmsitions  by  the  respondent  in  the 
counties  where  divestitures  are 
required,  if  at  the  time  of  the  acquisition 
the  respondent  continues  to  have  an 
interest  in  a  title  plant  serving  the 
county.  A  prior  notice  provision  is 
appropriate  in  this  matter  because  the 
small  transaction  size  of  most 
individual  title  plant  acquisitions  is 
below  the  threshold  of  reportability 
imder  the  Hart-Scott-Rodino  Act 
(Clayton  Act  section  7A,  15  U.S.C.  18a, 
as  amended)  and  because  there  is  a 
creditable  risk  that  the  respondent  will, 
but  for  an  order  to  the  contrary,  engage 
in  otherwise  unreportable 
anticompetitive  mergers.  ^ 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  Consent  Order  or  to  modify  in 
any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
[PR  Doc.  98-5533  Filed  3-3-98;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  971-0103] 

Roche  Holding  Ltd.;  Analysis  to  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 


>  See  Statement  of  FTC  Policy  Concerning  Prior 
Approval  and  Prior  Notice  Provisions  (June  21, 
1995). 


UMI 


Federal  Register /Vol.  63,  No.  42 /Wednesday,  March  4.  1998/  Notices 


10627 


action:  Proposed  consent  agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement— that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  May  4, 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  COMTACT: 
WilUam  Baer  or  Christina  Perez,  FTC/ 
H-374,  Washington,  DC  20580.  (202) 
326-2932  or  326-2048. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
fiill  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  February  25. 1998),  on 
the  World  Wide  Web,  at  "http:// 
wwrw.flc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW..  Washington,  D.C.  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Pubhc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  pracUce  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  a  Proposed  Consent  Order 
("Order")  from  Roche  Holding  Ltd 
("Roche"),  which  remedies  the 
anticompetitive  effects  of  Roche's 
acquisition  of  Corange  Limited.  Corange 


is  the  parent  company  of  Boehringer 
Mannheim  ("BM").  Both  Roche  and  BM 
manufacture  a  wide  array  of 
pharmaceutical  and  diagnostic 
instruments  and  reagents.  The  proposed 
Order  remedies  the  acquisition's 
anticompetitive  effects  by  requiring 
Roche  to  divest  BM's  cardiac 
thrombolytic  agent  and  drugs  of  abuse 
testing  ("DAT")  reagent  assets  as  viable, 
on-going  product  lines.  Roche  has 
entered  into  an  agreement  to  divest  to 
Centocor.  Inc.  ("Centocor")  BM's 
cardiac  thrombolytic  agent  assets. 

The  proposed  Order  nas  been  placed 
on  the  public  record  for  sixty  (60)  days 
for  reception  of  comments  by  interested 
persons.  Public  comments  regarding  the 
proposed  divestiture  of  the  United 
States  and  Canadian  Retavase 
businesses  to  Centocor,  Inc.  will  be 
considered  with  other  comments  on  the 
proposed  Order.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

Pursuant  to  a  Stock  Purchase 
Agreement  signed  May  24. 1997,  Roche 
agreed  to  purchase  100%  of  the 
outstanding  voting  stock  of  Corange  for 
approximately  $11  billion.  The 
proposed  Complaint  alleges  that  the 
acquisition  violates  Section  7  of  the 
Clayton  Act,  as  amended,  15  U.S.C.  18. 
and  section  5  of  the  FTC  Act,  as 
amended.  15  U.S.C.  45,  in  the  markets 
for  the  research,  development, 
manufacture  and  sale  of  cardiac 
thrombolytic  agents  and  workplace  DAT 
reagents. 

Cardiac  thrombolytic  agents  are 
pharmaceuticals  used  to  treat  heart 
attacks  by  dissolving  blood  clots  in  the 
blood  vessels  of  the  heart.  Angioplasty, 
the  only  other  method  of  treating  heart 
attacks,  is  a  very  expensive  surgical 
procedure  that  is  not  available  at  many 
hospitals  in  the  United  States.  As  a 
result,  there  are  no  competitive 
substitutes  for  cardiac  thrombolytic 
agents. 

The  U.S.  cardiac  thrombolytic  agents 
market  is  highly  concentrated. 
According  to  studies  pubfished  in  the 
New  England  Journal  of  Medicine,  the 
safest  and  most  effective  cardiac 
thrombolytic  agents  are  BM's  Retavase 
and  Genetech's  Activase.  Roche  owns 
68%  of  Genetech's  stock.  As  a  resuh  of 
these  studies,  it  appears  that  the  only 
other  cardiac  thrombolytic  agent 
approved  for  use  in  the  United  States, 
Streptokinase,  is  not  an  acceptable 
substitute  for  most  U.S.  physicians. 
Also,  because  of  the  lengthy 


development  time  involved  in  entering 
the  cardiac  thrombolytic  agent  market, 
no  other  company  is  expected  to  enter 
the  United  States  market  for  at  least  two 
years.  For  these  reasons,  the  acquisition, 
if  consummated,  would  lead  to  the 
ehmination  of  the  only  head-to-head 
competition  of  safe  and  effective  cardiac 
thrombolytic  agents,  and  therefore,  is 
likely  to  lead  to  higher  prices. 

DAT  reagents  are  chemical  antibodies 
that  are  combined  with  a  urine 
specimen  to  detect  the  presence  of  an 
illegal  drug.  Workplace  DAT  is  pre- 
employment,  random,  post-accident  and 
reasonable  cause  testing  of  employees  in 
law  enforcement,  federal  government 
and  private  industry  for  safety  and 
seciuity  reasons.  It  is  conducted  at 
commercial  laboratories  with  high- 
volume  dedicated  instruments  that  can 
only  use  workplace  DAT  reagents.  DAT 
conducted  in  hospitals  is  very  different 
&X)m  workplace  DAT.  Hospitals  use 
medium-  to  low-volume  instruments 
that  can  conduct  a  wide- variety  of  tests 
and  use  a  wide  variety  of  reagents  that 
cannot  be  used  economically  for 
workplace  DAT. 

The  workplace  market  of  DAT 
reagents  is  highly  concentrated  and  new 
entry  would  be  neither  timely  nor 
sufficient.  A  new  producer  of  workplace 
DAT  reagents  would  find  it  ve?y 
difficult  to  develop  a  full  line  of 
workplace  DAT  reagents,  as  well  as  gain 
customer  acceptance  within  two  years. 
Roche  and  BM  are  two  of  only  four 
suppliers  of  workplace  DAT  reagents  in 
the  United  States.  By  eliminating  the 
competition  between  two  of  the  top 
three  competitors  in  this  highly 
concentrated  market,  the  proposed 
acquisition  would  enhance  the 
likelihood  of  coordinated  interaction 
between  or  among  the  remaining  firms 
in  the  market,  increasing  the  likelihood 
that  consumers  in  the  United  States 
would  be  forced  to  pay  higher  prices  for 
workplace  DAT  reagents. 

The  proposed  Order  remedies  the 
anticompetitive  effects  in  the  cardiac 
thrombolytic  agent  market  by  reqmring 
Roche  to  divest  all  of  the  assets  relating 
to  BM's  United  States  and  Canadian 
Retavase  businesses  to  Centocor.  Inc.  or 
another  Commission-approved  buyer. 
Centocor  is  an  established 
biotechnology  company  that  currently 
sells  ReoPro.  ReoPro  is  a  drug  that  is 
given  to  a  patient  after  a  heart  attack  to 
prevent  new  blood  clots  from  forming. 
Because  this  is  a  complementary 
product  to  Retavase.  it  is  anticipated 
that  Centocor  will  achieve  significant 
marketing  synergies  if  it  is  allowed  to 
piurchase  the  Retavase  businesses. 
Although  Centocor  is  not  one  of  the 
large,  well-known  pharmaceutical 
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companies,  it  is  well-respected  by  the 
medical  community  and  has  a 
significant  capital  base  to  support  its 
proposed  acquisition  of  the  Retavase 
assets,  hi  the  event  that  Roche  does  not 
sell  these  assets  to  Centocor  or  another 
Commission-approved  purchaser  within 
ninety  days  of  the  Order's  becoming 
final,  a  "crown  jewel"  provision  in  the 
Order  permits  a  Commission-appointed 
trustee  to  divest  the  world-wide  rights 
to  Retavase. 

The  proposed  Order  also  effectively 
remedies  the  proposed  transaction's 
anticompetitive  effects  in  the  workplace 
DAT  reagent  market  by  requiring  Roche 
to  divest  BM's  DAT  reagents  and  grant 
a  non-exclusive  license  to  all  other 
Cloned  Enzyme  Donor  Immimo-Assay 
("CEDIA")  reagents  in  the  United  States, 
including,  but  not  limited  to,  reagents 
used  for  therapeutic  drug  monitoring, 
th)rroid  analysis,  testing  for  anemia,  and 
hormone  testing.  In  the  event  Roche 
foils  to  divest  and  license  these  assets 
within  two  months  of  the  Order's 
becoming  final,  the  proposed  Order 
contains  a  "crown  jewel"  provision  that 
allows  a  Commission-appointed  trustee 
to  divest  all  of  BM's  CEDIA  reagents. 

The  proposed  Order  also  requires 
Roche  to  provide  substantial  assistance 
to  each  of  the  acquirers  so  that  they  can 
each  compete  effectively  in  the  relevant 
markets.  First,  Roche  must  contract 
manufacture  a  supply  of  the  divested 
products  for  the  time  period  it  takes  for 
each  acquirer  to  establish  its  own 
manufacturing  processes  and  obtain  its 
own  FDA  approvals  to  manufacture  and 
sell  Retavase  and  DAT  reagents  in  the 
United  States.  Second,  Rodie  must 
provide  technical  assistance  and  advice 
to  assist  both  acquirers  in  their  efforts  to 
begin  manufacturing  the  divested 
products.  Finally,  the  Order  provides 
the  Retavase  acquirer  and  the  reagent 
acquirer  the  ability  to  hire  former  BM 
employees  associated  with  the 
marketing  or  sales  of  Retavase  or  CEDIA 
reagents,  respectively. 

In  order  to  faciUtate  the  smooth 
transfer  of  assets  and  ensure  that  the 
acquirers  will  get  the  assistance 
necessary  to  independently  manufactiue 
the  products,  the  proposed  Order  also 
provides  for  the  appointment  of  an 
interim  trustee.  The  interm  trustee  will 
serve  until  the  acquirers  have  received 
all  necessary  FDA  approvals  to 
manufacture  and  sell  the  divested 
products. 

Because  it  is  becoming  essential  for  a 
DAT  reagents  supplier  to  also  provide 
its  customers  with  DAT  analyzers,  the 
proposed  Order  requires  Roche  to 
terminate  BM's  exclusive  distribution 
arrangement  with  Hitachi  Ltd..  and  to 
inform  Hitachi,  within  ten  days  of 


divesting  the  DAT  reagents,  that,  as  to 
the  reagent  acquirer,  it  waives  all 
exclusivity  provisions  of  BM's 
agreement  with  Hitachi. 

In  addition,  because  of  pending 
litigation  between  Genentech  and  BM, 
the  proposed  Order  requires  Roche  to 
provide:  (1)  Full  access  to,  and 
cooperation  from,  former  BM  employees 
and  agents  who  have  knowledge  about 
the  disputed  patents;  (2)  access  to  any 
documents  that  may  be  relevant  to  the 
dispute;  and  (3)  reimbursement  for  half 
of  all  the  legal  expenses  relating  to  the 
dispute.  In  addition,  Roche  is  prohibited 
from  disclosing  or  otherwise  making 
available  to  Genentech  any  information 
relating  to  the  patent  dispute  without 
the  prior  written  consent  of  the  Retavase 
acquirer. 

The  Order  also  requires  Roche  to 
provide  to  the  Commission  a  report  of 
complianc»^vith  the  divestiture  and 
licensing  provisions  of  the  Order  within 
sixty  (60)  days  following  the  date  the 
Order  becomes  final,  and  every  ninety 
(90)  days  thereafter  until  Roche  has 
completed  the  divestitures  and 
licensing.  The  Order  also  requires  Roche 
to  notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  change  in  the 
structure  of  Roche  that  may  affect 
compliance  with  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.aark.1 


Secretary. 
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FEDERAL  TRADE  COMMISSION 
Fll«  No.  951-0008] 

Stone  Container  Corp.;  Analysis  to  Aid 
Public  Comment 

AQB4CY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  May  4, 1998. 


ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  AntaHcs,  FTC/S-2627, 
Washington,  DC  20580.  (202)  326-2821. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(fl  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  the  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  foUowring 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  February  25, 1998),  on 
the  World  Wide  Web,  at  "http:// 
www.flc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6](ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Stone  Container 
Corporation  ("Stone  Container"),  the 
largest  manufacturer  of  linerboanl  in  the 
United  States.  Stone  Container 
maintains  its  principal  place  of  business 
at  150  N.  Michigan  Avenue,  Chicago, 
UUnois  60601.1 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 


'  Stone  Container  opeiates  linerboard  mills  in 
seven  states.  Stone  Conttiner  also  operates  more 
than  sixty  box  plants,  which  convert  linerboard 
(together  with  corrugating  medium)  into  corrugated 
containers.  Linerboard  is  used  as  the  inner  and 
outer  facing  or  liner  of  a  corrugated  box,  and 
corrugating  medium  is  the  fluted  inner  material. 
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withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  diiring 
1993  Stone  Container  engaged  in  acts 
and  practices  that,  collectively  and  in 
the  prevailing  business  environment, 
constituted  an  invitation  fit>m  Stone 
Container  to  competing  linerboard 
manufacturers  to  join  a  coordinated 
price  increase.  This  invitation  to  collude 
is  an  unfair  method  of  competition,  and 
violates  Section  5  of  the  Federal  Trade 
Commission  Act. 

In  January  1993,  Stone  Container 
announced  a  $30  per  ton  price  increase 
for  all  ^des  of  linerboard,  to  take  effect 
the  following  March.  As  of  March  1993, 
several  major  linerboard  manufacturers 
had  failed  to  announce  an  equivalent 
price  move,  and  Stone  Container  was 
forced  to  withdraw  its  price  increase. 

Stone  Container  concluded  that  its 
proposed' price  increase  had  foiled  to 
gamer  the  requisite  competitor  support, 
in  significant  part  because  Stone 
Container  and  other'firms  in  the 
industry  held  excess  inventory.  A  firm 
that  holds  unwanted  inventory  will  be 
tempted  to  shade  prices  in  order  to 
increase  sales  volume  (or  in  any  event, 
rivals  may  be  concerned  about  this 
prospect).  Excess  inventory  therefore 
acts  as  a  constraint  on  prices  and 
impedes  coordinated  interaction.  ^ 

Stone  Container  developed  and 
implemented  a  strategy  to  invite  its 
competitors  to  increase  the  price  of 
linerboard.  This  invitation,  if  accepted 
by  Stone  Container's  competitors,  was 
likely  to  residt  in  higher  linerboard 
prices,  reduced  output,  and  injury  to 
consimiers.  The  centerpiece  of  this 
strategy  was  Stone  Container's  decision 
to  suspend  production  (take 
"downtime")  at  five  of  its  nine  North 
American  linerboard  mills,  and 
simultaneously  to  arrange  to  purchase 
excess  inventory  from  several  of  its 
competitors.  These  unusual  and  costly 
actions  to  reduce  and  reallocate 
indust^  inventory  were  imdertaken  in 
full  view  of  competing  linerboard 
manufricturers,  and  with  the  intent  of 
securing  their  support  for  a  price 
increase. 

During  late  June  and  early  July  1993, 
Stone  Container  conducted  a  telephone 
survey  of  major  U.S.  linerboard 
manufacturers,  asking  competitors  how 
much  linerboard  was  available  for 
purchase  and  at  what  price.  Based  upon 
its  survey,  Stone  Container  decided  to 
reduce  its  linerboard  production  by 


*  See  United  States  v.  Socony-Vacuum  Oil  Co.. 
310  U.S.  150  (1940):  FTC  v.  Elders  Gtain.  Inc..  868 
F.2d  901.  906  (7th  Cir.  1989);  F.  Scharer  and  D. 
Ross.  Induttrial  Market  Structure  and  Economic 
Petformance  at  268-73  (3d  ed.  1990). 


approximately  187,000  tons.^  This  was 
the  single  largest  voluntary  reduction  in 
output  in  the  history  of  the  U.S. 
linerboard  industry.  During  the  term  of 
the  mill  downtime.  Stone  dkintainer 
planned  to  purchase  approximately 
100,000  tons  of  Unerboard  from 
competitors;  and  to  reduce  its  own 
Unerboard  inventories  by  approximately 
87,000  tons. 

Stone  Container  subsequently 
communicated  to  competitors  its 
intention  to  take  mill  downtime  and  to 
draw  down  industry  inventory  levels, 
and  its  beUef  that  these  actions  would 
support  a  price  increase.  The  methods 
of  communication  included  pubUc 
statements — press  releases  and 
published  interviews.  Stone  Container 
also  communicated  its  schrane  through 
direct,  private  ccmversations  with  high 
level  executives  of  its  competitors  that 
were  outside  of  the  ordinary  course  of 
business.  Senior  officers  of  Stone 
Container  contacted  their  coimterparts 
at  competing  linerboard  manufacttfrers 
to  inform  them  of  the  extraordinary 
planned  downtime  and  Stone 
Container's  plan  to  make  substantial 
linerboard  piuxihases  from  its 
competitors.  In  the  course  of  these 
communications.  Stone  Container 
arranged  and  agreed  to  purchase  a 
significant  volume  of  linerboard  from 
each  of  several  competitors. 

Stone  Container's  intent  was  to 
coordinate  an  industry-wide  price 
increase:  there  was  no  independent 
legitimate  business  justification  for  the 
company's  actions.  The  unprecedented 
mill  downtime  was  not  a  response  to  the 
company's  own  inventory  build-up. 
Further,  it  wouM  have  been  less  costly 
for  the  cQflipany  to  self-manufacture 
linerboard  (at  its  idled  mills)  than  to 
purchase  inventory  from  its 
competitors.  Mill  downtime  and 
linerboard  acquisitions  were 
mechanisms  that  enabled  Stone 
Container  to  be  seen  by  competitors  as 
incurring  significant  costs  in  order  to 
manipulate  industry  supply  condidons. 
These,  together  with  other  public  and 
private  communications,  were  a  signal 
to  rival  firms  to  join  in  a  boordinated 
price  increase. 

The  Qiairman  and  Chief  Executive 
Officer  of  Stone  Container  has  stated 
that  the  cost  to  the  company  of  taking 
massive  mill  downtime  was 
approximately  $26  miUion,  but  that  this 
investment  was  bmeficial  for  the 
company  and  the  linerboard  industry. 
He  has  diaracterized  the  company's 


strategy  as  an  "unqualified  success"  that 
helped  to  "jump  start"  an  industry-wide 
price  increase  in  October  of  1993. 

Invitations  to  collude  have  been 
judged  unlawful  imder  section  2  of  the 
Sherman  Act  (attempted 
monopolization).*  and  under  the  federal 
wire  and  mail  fi:Bud  statutes.^  In 
addition,  in  recent  years  the 
Commission  has  entered  into  several 
consent  agreements  in  t»ses  alle^ng 
that  an  invitation  to  collude  violates 
section  5  of  the  FTC  Act.  Precision 
Moulding  Co.,  03682  (1996);  YKK 
lU.SJi.)  Inc.,  03345  (1993);  A.E. 
Clevite,  Inc.,  C-3429  (1993);  Quality 
Trailer  Products  Corp.,  C-3403  (1992). 

These  cases  illustrate  that  an 
invitation  to  collude  may  be 
communicated  in  expUcit  fashion.  E.g., 
American  Airlines,  743  F.2d  at  1116  ("I 
have  a  suggestion  for  you.  Raise  your 
goddamn  feres  twenty  percent.  I'll  raise 
mine  the  next  morning.").  Alternatively, 
the  invitation  may  be  impUcit  in  the 
respondent's  words  and  deeds."  E.g., 
Precision  Moulding  Co.  (alleging  that 
during  an  uninvited  visit  to  Uie 
headquarters  of  a  competitor, 
respondent  informed  competitor  that  its 
prices  were  "ridiculously  low"  and  that 
the  competitor  did  not  have  to  "give  the 
product  away").'  Whether  explicitly  or 
impUcitly,  the  respondmt 
communicates  its  request  that  the 
competitor  increase  its  prices,  together 
with  the  assurance  that  respondent  will 
follow — and  not  seek  to  imdercut — 
upward  price  leadership. 

In  the  present  case,  it  is  alleged  that 
Stone  Container's  coiuse  of  conduct 
impUcitly  invited  ccxnpeting  linerboard 
manufecturers  to  joint  a  coordinated 
price  increase.  As  noted  above,  senior 
officers  of  Stone  Container  allegedly 
communicated  to  competitors  Stone 
Container's  intention  to  reduce  its 
linerboard  producticHi,  to  draw  down  its 
inventory,  and  simultaneously  to 
purchase  competitors'  imneeded 


^  During  the  third  quarter  of  1993,  Stone 
Container  took  downtime  at  four  linerboard  mill*  in 
the  United  States  and  one  in  Canada  for  periods 
ranging  from  two  tireeks  to  two  months. 


*  United  States  v.  American  Airlines.  743  F.2d 
1114  (5th  Cir.  1984),  cert,  dismissed.  474  U.S.  1001 
(1985). 

'  United  States  v.  Ames  SiiUering  Co..  927  F.2d 
232  (6th  Cir.  1990). 

*  See  P.  Areeda  and  R  Hov«nlcamp,  Antiaust  Law 
1 14l9,ldl  (1997  Supp.)  CTo  demand  utter  clarity 

.  .  .    would  unrealistically  ignore  the  diverse  and 
often  veiled  language  of  would-be  conspirators."). 
^  See  also  United  States  v.  GenemI  Ehctric  Co.. 
1977-2  Trade  Cas.  (CCH)  1 61  «9  (E.D.  Pa.  1977) 
(General  Electric  adopted  a  price  protection  policy 
under  which,  if  it  offered  a  discount  to  a  customer, 
it  obligated  itself  to  give  the  same  discount 
retroactively  to  all  other  customers  that  bought  the 
produtrt  within  the  previous  six  months.  The 
district  court  recognized  that,  in  effect,  the 
company  was  oSsring  its  competitor  assurances 
that  General  Electric  would  not  engage  in  price 
discounting  because  of  the  substantial  self-impoMd 
penalty  involved). 
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inventories.  The  complaint  identifies 
additional  factors  that  support  the 
characterization  of  these  actions  as  an 
invitation  to  collude:  the  mill  downtime 
and  the  linerboard  acquisitions  were 
outside  of  the  ordinary  course  of 
business;  the  high-level 
communications  initiated  by  Stone 
Container  were  likewise  extraordinary; 
and  the  entire  scheme  was  imdertaken 
with  the  purpose  of  securing  an 
industry-wicw  price  increase  and 
without  an  independent  legitimate 
business  Justification . 

Stone  Container  has  signed  a  consent 
agreement  containing  the  proposed 
consent  order.  Stone  Container  would 
be  enjoined  from  requesting,  suggesting, 
urging,  or  advocating  that  any 
manu£M:turer  or  seller  of  linerboard 
raise,  fix.  or  stabilize  prices  or  price 
levels.  The  proposed  consent  cntler  also 
prohibits  Stone  Container  from  entering 
into,  adhering  to,  or  maintaining  any 
combination,  conspiracy,  agreement, 
understanding,  plan  or  program  with 
any  manufacturer  or  seller  of  linerboard 
to  fix,  raise,  establish,  maintain,  or 
stabilize  prices  or  price  levels. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DauJd  S.  Owk. 
Secretary. 

Concurring  Statement  of 
Commiasionera  Robert  Pitofiiky,  Sheila 
F.  Anthony  and  Mozelle  W.  Thompson 

In  the  Matter  of:  Stone  Container 
Corporation,  File  No.  951  0006. 

The  Commission  recognizes  that  in 
invitation  to  collude  cases,  a 
fundamental  question  is  whether  the 
alleged  "invitation"  was  merely 
legitimate  business  conduct.  Our 
colleague.  Commissioner  Orson 
Swindle,  dissents  in  this  matter  on 
grounds  that  Stone  Container 
Corporation's  behavior  in  curtailing  its 
own  production,  and  simultaneously 
pim±asing  excess  inventory  from  its 
competitors,  was  conduct  that  did  not 
clearly  lack  an  "independent  legitimate 
business  reason."  As  the  Analysis  To 
Aid  Public  Comment  emphasizes, 
however,  it  would  have  been  more 
economical  for  Stone  Container  to  keep 
its  plants  open  than  to  purchase 
inventory  from  competitors,  and 
competitors  would  have  recognized  that 
fact.  This  conduct  and  other  statements 
by  Stone  Container  made  clear  that  its 
goal  was  to  manipulate  industry  supply 
conditions  to  invite  a  coordinated  price 
increase.  It  is  for  these  reasons  that  we 


accept  the  consent  agreement  for  public 
comment. 

While  there  may  be  some  difference  of 
view  on  the  facts  in  this  matter,  we 
agree  with  Commissioner  Swindle  that 
there  can  be  no  implied  invitation  to 
collude  when  the  actions  that  amount  to 
the  invitation  an  justified  by  business 
con»derations. 

Dissenting  Stat«nent  of  Commissioner 
Omn  Swindle 

In  the  Matter  of:  Stone  Ckintainer 
Corporation,  File  No.  951  0006. 

I  have  voted  against  the  Commission's 
acceptance  of  a  consent  agreement  in 
this  case  because  I  do  not  believe  that 
the  facts  unearthed  and  presented  in  the 
investigation  support  the  allegation  that 
Stone  Container  ("Stone")  invited  its 
competitors  "to  join  a  coordinated  price 
increase." 

The  Commission's  proposed 
complaint  alleges  that  Stone  took 
several  actions  in  the  second  half  of 
1993  that  amouated  to  an  invitation  to 
collude  on  linerboard  prices.  According 
to  the  complaint,  Stone's  invitation-to- 
coUude  strategy  consisted  at  the  outset 
of  a  plan  "to  take  downtime  as  its 
plants,  to  reduce  its  production  by 
approximately  187,000  tons,  and 
contemporaneously  to  purchase  100,000 
tons  of  linerboard  from  competitors  and 
to  reduce  Stone  Container's  inventory 
by  87,000  tons."  To  carry  out  this  plan. 
Stone  allegedly"  conducted  a  telephone 
survey  of  major  U.S.  linerboard 
manufacturers,  asking  competitors  how 
much  linerboard  was  available  for 
purchase  and  at  what  price." 

Pursuant  to  its  scheme.  Stone's 
"(sjenior  officers" — whose  role  in  this 
regard  is  alleged  to  have  been  "outside 
the  ordinary  course  of  business" — 
"contacted  their  counterparts  at 
competing  linerboard  manufecturers  to 
inform  them  of  the  extraordinary 
planned  downtime  and  linerboard 
purchases."  Stone  "arranged  and  agreed 
to  purchase  a  significant  volume  of 
linerboard  from  each  of  several 
competitors"  and  is  alleged  to  have 
"communicated  to  comi>etitors" — both 
in  private  conversations  and  through 
public  statements — "its  intention  to  take 
mill  downtime  and  to  draw  down 
industry  inventory  levels,  and  its  belief 
that  these  actions  would  support  a  price 
increase."  The  complaint  asserts  that 
Stone's  commimications  with  its 
competitors  on  diese  subjects  were 
made  with  "[tlhe  specific  intent ...  to 
coordinate  an  industry  wide  price 
increase"  and  that  Stone's  actions  "were 
imdertaken  with  anticompetitive  intent 
and  without  an  independent  legitimate 
business  reason"  (emphasis  added). 


I  have  quoted  at  length  from  the 
proposed  complaiitt  because  it  (together 
with  the  Analysis  To  Aid  Public 
Comment)  is  tiie  docimient  in  which  the 
Commission  sets  forth  its  theory  of 
violation  and,  to  the  extent  permissible, 
the  evidence  underlying  that  theory.  As 
I  see  it,  the  acts  and  communications  of 
Stone  alleged  in  the  complaint,  as  well 
as  other  evidence  in  this  case,  do  not 
sufficiently  support  the  Commission's 
theory  of  violation. 

As  1993  approached,  Stone  and  other 
firms  in  the  linerbaard  industry  had 
been  and  were  experiencing  financial 
difficulties,  including  excess  production 
capacity,  alleged  excess  inventory,  and 
depressed  price  levels.  It  should  hardly 
be  surprising  that  Stone  chose  mill 
downtime  and  inventory  reductions  as  a 
normal  competitive  response  to  general 
industry  conditions.  "Extraordii^ry"  as 
Stone's  downtime  and  inventory 
purchases  may  have  been,  it  is  difficult 
to  second-guess  the  rationality  of  those 
actions  frt)m  a  business  perspective,  llie 
assertion  in  the  complaint  that  Stone's 
actions  "were  imdertaken  with 
anticompetitive  intent  and  without  an 
independent  legitimate  business 
reason"  is  a  considerable  stretch.'  If 
senior  officials  of  Stone  had  been  more 
circumspect  in  their  statements — 
particularly  their  public  statements — 
about  Stone's  reasons  for  its  own 
downtime  and  purchase  decisions,  I 
doubt  that  the  Commission  would  have 
considered  this  matter  a  worthy  target  of 
our  scarce  resources. 

The  Commission's  Analysis  To  Aid 
Public  Comment  discusses  explicit  and 
implicit  invitations  to  collude  and 
places  the  present  situation  in  the  latter 
category.  I  agree  with  that  categorization 
as  far  as  it  goes,  since  no  one  from  Stone 
is  alleged  to  have  contacted  a 
competitor  and  baldly  suggested  a  price 
increase  or  an  output  reduction  (and 
thus  this  case  is  not  a  replay  of 
American  Airlines).  Instead,  it  is  the 
totality  of  Stone's  conduct — when 
judged  against  the  backdrop  of  Stone's 
remarks  concerning  low  prices,  excess 
capacity,  and  possibly  inventory 
overhang — that  has  led  the  Commission 
to  conclude  that  Stone  implidtiy 
invited  its  competitors  to  coUusively 
raise  prices.  ^  I  am  unable  to  place  on 


UMI 


■  In  their  Concurring  Statement  my  colleagues 
rely  on  the  Analysis  To  Aid  Public  Comment  in  this 
case  for  the  proposition  that  "it  would  have  been 
more  economical  for  Stoae  Container  to  keep  its 
plants  open  than  to  purcbae  inventory  from 
competitors.  .  ."  With  all  due  respect,  it  is 
precisely  the  truth  of  that  assertion  that  I  find 
insufficiently  supported  by  the  evidence. 

'The  Analysis  To  Aid  Public  Commem  cites 
Precision  Moulding  Ck>.,  Inc.,  Docket  No.  C-3682,  as 
an  example  of  an  implicit  invitation  to  collude. 
According  to  the  Analysis.  Precision  Moulding 
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Stone's  actions  (and  its  explanations  of 
them)  the  sinister  characterization  that 
would  permit  me  to  condemn  its 
otherwise  justifiable  actions.  I  am 
concerned  that  the  Commission's 
decision  in  this  case  may  deter 
corporate  officials  from  making  useful 
pubhc  statements  (e.g.,  in  speeches  to 
investors  or  presentations  to  securities 
analysts)  that  candidly  address  industry 
conditions,  individual  firms'  financial 
situations,  and  other  important  subjects. 

I  respectfully  dissent. 
[FR  Doc.  98-5535  Filed  3-3-98;  8:45  am)       -« 
BILUNQ  CODE  CrsO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

[QSA  Bulletin  FPMR  D-246] 
Public  Buildings  and  Space 

To:  Heads  of  Federal  agencies 

Subject:  Assessment  of  fees  and  recovery  of 
costs  for  antennas  of  Federal  agencies 
and  public  service  organizations 

1.  What  is  the  Purpose  of  This  Bulletin? 

This  bulletin  provides  all  Federal 
agencies  with  general  guidelines  for 
assessing  antenna  placement  fees  on 
other  Federal  agencies,  on  State  and 
local  government  agencies,  and  on 
charitable,  public  service/public  safety, 
and  non-profit  organizations.  State  and 
local  government  agencies,  charitable, 
public  service/public  safety,  and  non- 
profit organizations  are  referred  to  as 
pubUc  service  organizations  throughout 
this  bulletin.  (The  use  of  the  phrase, 
"public  service  organization"  is  not 
intended  to  include  Federal 
organizations  or  agencies,  even  though 
such  organizations  may  also  provide 
pubhc  services.) 

While  there  may  be  other  Federal 
agency  specific  statutory  authorities 
which  permit  landholding  agencies  to 
perform  certain  tasks,  studies,  surveys 
or  analysis  when  making  their  property 
available  to  other  Federal  agencies  and 
the  general  pubhc,  this  guidance  is 
intended  to  identify  several  typical  costs 
and  common  authorities. 

This  bulletin  is  not  a  grant  of 
authority,  but  merely  a  source  of 
informational  guidance,  further  it  is 
recommended  that  Executive 
departments  and  agencies  consult  their 
legal  coimsel  prior  to  instituting  any 
action  relating  to  this  bulletin. 


"informed  (its)  competitor  that  its  prices  were 
'ridiculously  low'  and  that  the  competitor  did  not 
have  to  'give'  the  product  oway.' "  I  do  not  consider 
Stone's  conduct  and  language  to  have 
communicated  a  message  nearly  as  pointed  as  that 
conve3red  by  Precision  Moulding. 


2.  When  Does  This  Bulletin  Expire? 

This  bulletin  expires  Jime  30, 1999, 
imless  sooner  canceled  or  revised. 

3.  What  is  This  Bulletin's  Background? 

a.  The  use  of  wireless 
telecommunications  equipment  has 
been  increasing  and  is  expected  to 
continue  in  the  future.  The 
Telecommimications  Act  of  1996 
recognizes  the  increasing  importance  of 
wireless  telecommimii^ations  services 
and  provides  gtiidance  for  the  rapid 
deployment  of  new  teleconununications 
technologies. 

b.  The  General  Services 
Administration  (GSA),  Office  of 
Govemmentwide  Pohcy  (OGP)  has 
taken  the  leadership  role  concerning  the 
Federal  Government's  poUcy  on 
placement  of  wireless 
teleconununications  equipment  on 
Federal  real  property. 

c.  Based  on  the  input  bom  a  working 
group  representing  several  landholding 
Federal  agencies,  the  GSA-OGP  issued 
revised  guidance  on  facilitating 
commercial  access  to  Federal  real 
property.  The  Associate  Administrator 
for  the  CXiP  signed  GSA  Bulletin  FPMR 
D-242,  entitled  "Placement  of 
Commercial  Antennas  on  Federal 
Property,"  on  June  11, 1997,  and 
pubUshed  it  in  the  Federal  Register  on 
June  16,  1997  (62  FR  32611). 

d.  This  bulletin  is  the  resuU  of  the 
further  efforts  of  the  working  group  to 
provide  guidance  to  Executive 
departments  and  agencies  for  assessing 
fees  for  antennas  and  other  related 
equipment,  which  are  dependent  in 
whole  or  in  part  on  the  Federal 
spectrum  rights  for  their  transmissions. 
TTiis  guidance  is  generally  focused  on 
the  placement  of  antennas  belonging  to 
other  Federal  agencies  and  pubhc 
service  organizations.  Much  of  this 
guidance  may  also  be  useful  when 
considering  locating  antennas  and 
assessing  fees  for  antenna  placements 
on  Federal  property  for  other  types  of 
wireless  telecommimications 
transmissions. 

e.  The  Federal  Commimications 
Commission  regulates  the  conditions 
and  procedures  imder  which 
commimications  entities  offer  and 
operate  domestic  wireless 
communications.  This  bulletin  only  is 
intended  to  serve  as  guidelines  on  the 
assessment  of  fees  and  recovery  of  costs 
for  locating  antennas  of  other  Federal 
agencies  and  certain  public  service 
organizations  on  Federal  agency 
property. 

f.  Other  Federal  agencies, 
independent  regulatory  commissions 
and  agencies  are  encouraged  to  use 


these  guideUnes  to  the  extent  consistent 
with  their  missions  and  pohcies. 

(1)  GSA — In  accordance  with  the 
Federal  Property  and  Administrative 
Services  Act  of  1949.  the  Administrator 
is  authorized  and  directed  to  charge  for 
all  space  and  services  provided. 

(2)  Other  Federal  agencies  are  subject 
to  their  own  applicable  statutory 
authorities  when  providing  antenna 
space  and  services  to  other  Federal 
agencies  and  public  service 
organizations. 

g.  Because  of  the  myriad  of  legal 
authorities  appUcable  to  specific 
agencies,  all  Executive  departments  and 
agencies,  and  other  Federal  government 
organizations  should  consult  their  legal 
counsel  prior  to  initiating  any  action 
relating  to  this  bulletin. 

4.  What  Action  Is  Required? 

In  the  absence  of  other  apphcable 
authorities.  Executive  departments  and 
agencies  may  assess  fees  or  recover  costs 
for  services  relating  to  antenna  sites 
using  the  guideUnes  presented  in 
subsections  4.a,  4.b,  and  4.c  of  this 
bulletin.  GSA,  and  Executive 
departments  and  agencies  operating 
under  a  delegation  of  authority  from 
GSA,  will  provide  anteima  sites  and 
assess  fees  in  accordance  with  the 
statutory  authorities  described  in 
subsection  4.d. 

a.  Under  what  authorities  may 
Executive  departments  and  agencies 
assess  fees  for  antenna  placements 
against  other  Executive  departments 
and  agencies?  Unless  prohibited  by  law, 
regulation,  or  internal  agency  poUcy, 
Executive  departments  and  agencies 
should  consider  using  one  of  the  legal 
authorities  listed  under  subparagraphs 
(1),  (2)  or  (3)  below  when  deciding 
whether  to  assess  user  fees  for  the 
placement  and  servicing  of  antennas 
belonRing  to  other  Federal  agencies. 

Each  01  the  following  authorities  has 
certain  benefits  or  limitations, 
depending  on  the  assessing  agency's 
own  programmatic  needs. 

For  example,  while  an  agency  may  be 
very  famihar  with  interagency 
agreements  under  the  Economy  Act 
(discussed  below),  agency 
reimbursements  under  the  Economy  Act 
typically  are  restricted  to  recovering  the 
actual  costs  of  the  assessing  agency. 
Similarly,  while  authority  to  assess 
antenna  siting  fees  pursuant  to  the 
Telecommunications  Act  of  1996 
(discussed  below)  or  pursuant  to  the 
Federal  Property  and  Administrative 
Services  Act  (under  a  delegation  of 
authority  from  GSA  as  discussed  below) 
may  allow  agencies  to  assess  market- 
based  fees,  unless  the  assessing  agency 
has  independent  statutory  authority  to 
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retain  such  monetary  proceeds,  any  fees 
received  must  be  deposited  as  soon  as 
practicable  into  the  U.S.  Treasury  as 
miscellaneous  receipts  or  into  GSA's 
Federal  Buildings  Fund.  Nevertheless, 
in  the  absence  of  specific  agency 
authority  to  assess  fees  against  other 
Federal  agencies  for  antenna  siting. 
Federal  agencies  should  consider  using 
one  of  the  following: 

{!)  Section  704  of  the 
Telecommunications  Act  of  1996,  Pub. 
L.  104-104  (47  U.S.C.  332  note)  (the 
"Telecommunications  Act").  This 
provision  authorizes  landholding 
agencies  to  charge  reasonable  fees  to 
providers  of  telecommunications 
services  whose  antennas  and  equipment 
are  for  telecommunications  services  that 
are  dependent,  in  whole  or  in  part,  upon 
the  uae  of  Federal  spectrum  rights  for 
their  transmission. 

The  legislative  history  accompanying 
section  704  ofiiers  little  guidance  on 
what  might  constitute  a  reasonable  fee 
to  assess  another  Federal  agency  that 
might  qualify  as  such  a  provider  of 
telecommunications  services.  Use  of  the 
phrase  "reasonable  fees"  can  be 
construed  to  allow  agencies  to  charge 
"market-based"  rents  or  user  fees  to 
public  service  antenna  service  providers 
(i.e.,  rents  or  fees  that  are  based  on 
comparable  private  sector  rates  even 
when  those  fees  exceed  the  outleasing 
agency's  actual  costs).  However,  Federal 
interagency  transactions  typically  are 
based  on  actual  cost  reimbursements, 
and  to  avoid  possible  questions  about 
excessive  charges,  we  recommend  that 
agencies  assess  fees  that  are  based  on 
their  actual  costs  when  charging  other 
Federal  agencies  under  this  authority. 
See  sub-section  4.b  regarding  fees  to 
public  service  organizations. 

(2)  Section  210  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  (40  U.S.C. 
490)  (the  "Property  Act").  If  a 
landholding  agency,  acting  pursuant  to 
subsection  210{k)  of  the  Property  Act, 
provides  "space  and  services"  (which 
GSA  has  concluded  includes  space  for 
antenna  sites)  to  another  Federal 
agency,  the  landholding  agency 
providing  the  antenna  space  (and 
related  services)  is  authorized  to  charge 
the  antenna-siting  agency  at  rates 
approved  by  the  Administrator  of 
General  Services  and  the  Director  of 
0MB  (40  U.S.C.  490(k)). 

Typically,  these  rates  should 
approximate  commercial  charges  for 
comparable  space  and  services  (i.e.,  the 
agency  is  authorized  to  assess  market- 
based  rental  rates  and  fees  for  siting  the 
antenna  even  if  these  charges  exce^  the 
landholding  agencies'  actual  costs).  The 
landholding  agency  may  use  the  moneys 


derived  from  such  charges  to  credit  the 
appropriation  originally  charged  with 
providing  the  service.  However,  any 
amounts  collected  in  excess  of  the 
actual  operating  and  maintenance  costs 
of  the  service  must  be  deposited  into  the 
U.S.  Treasury  as  miscellaneous  receipts. 

In  some  instances,  agencies  occupying 
Federal  property  which  is  under  the 
custody  and  control  of  GSA  may,  under 
a  delegation  of  the  Administrator's 
authority,  charge  for  "space  and 
services"  (including  providing  space  for 
antennas)  vmder  subsection  210(j)  of  the 
Property  Act  (40  U.S.C.  490(j)  and  40 
U.S.C.  486(e)).  Such  fees  or  charges 
must  approximate  commercial  (barges 
for  comparable  space  and  services  (i.e., 
market  rates)  and  the  proceeds  from 
such  charges  or  fees  must  be  deposited 
into  GSA's  Federal  Buildings  Fimd  (40 
U.S.C.  490(f)). 

(3)  The  Economy  Act  (31  U.S.C. 
1535).  While  this  Act  does  not  authorize 
a  Federal  landholding  agency  to  charge 
another  Federal  agency  a  user  fee  for  the 
use  of  an  interest  in  real  property,  in 
most  instances  it  can  be  used  as 
authority  by  a  landholding  agency  to  be 
reimbursed  by  the  antenna-siting  agency 
for  the  landholding  agency's  actual  costs 
incident  to  the  locating  and 
maintenance  of  another  agency's 
antenna.  Federal  agencies  are  cautioned 
that  inter-agency  transactions  under  the 
Economy  Act  are  limited  to  "goods  and 
services"  and  that  "antenna  sites"  (e.g. 
leases  of  building  rooftop  space  or  other 
real  property  locations  that  might  be 
suitable  for  antenna  placements)  would 
not  qualify  as  a  good  or  service. 
Nevertheless,  landholding  agencies  may 
consider  this  authority  to  recoup  the 
costs  of  other  goods  and  services  that 
might  be  incident  to  the  siting  and 
servicing  of  another  agency's  antenna. 
Such  incidental  services  might  include: 
protecting,  maintaining,  and  actually 
locating  the  antenna  and  its  related 
equipment  on  the  site.  Additional 
regulatory  guidance  on  charging  for 
Economy  Act  services  can  be  found  at 
48  CFR  Subpart  17.5. 

b.  Under  what  authorities  may 
Executive  departments  and  agencies 
assess  fees  for  antenna  placements 
against  public  service  organizations? 

(1)  what  authority  do  Executive 
departments  and  agencies  have  to 
provide  sites  and  charge  fees?  While  the 
Telecommunications  Act  also  provides 
authority  to  Federal  landholding 
agencies  to  provide  antenna  sites  and 
incidental  services  to  public  service 
organizations  whose  telecommunication 
services  are  dependent  upon  the  Federal 
spectnmi  rights  (and  provides  authority 
to  charge  reasonable  fees  for  the  use  of 
those  sites),  in  most  other  instances 


Federal  agencies  will  be  required  to  rely 
on  different  statutory  authorities  when 
siting  and  servicing  antennas  on  Federal 
lands  for  public  service  organizations. 

(A)  As  discussed  above  section  704  of 
the  Telecommunications  Act  of  1996 
allows  a  Federal  agency  to  provide 
Federal  property,  rights-of-ways  or 
easements  for  antenna  sitings  to  various 
public  service  onganizations  (e.g., 
emergency  broadcast  systems  and 
pubUc  service  radio  stations,  local  fire, 
pohce  and  rescue  organizations)  if  sudi 
organizations'  telecommunications 
services  are  dependent,  in  whole  or  in 
part,  upon  the  utiUzation  of  Federal 
spectrum  rights. 

However,  this  authority  has  obvious 
limitations  where  the  public  service 
organization  provides 
telecommunications  services  that  are 
not  dependent,  in  whole  or  in  part,  on 
the  Federal  spectrum  rights  for  their 
transmission  or  reception.  For  instance, 
the  Telecommunications  Act  authority 
is  hkely  inapplicable  when  the  antenna 
is  used  for  non-F\Bderal  spectnmi 
broadcasts,  or  for  broadband,  microwave 
or  data  relay  services. 

When  the  public  service 
organization's  telecommunication 
services  are  not  dependent  upon  the 
Federal  spectrum  rights.  Federal 
landholding  agencies  will  likely  have  to 
rely  on  their  individual  agency 
authorities  to  provide  antenna  sites  and 
to  assess  fees.  However,  in  the  absence 
of  such  independent  statutory 
authorities  to  provide  antenna  locations 
and  to  assess  fees  for  those  locations, 
landholding  agencies  may  be  able  to  use 
authority  granted  GSA  under  the  Public 
Buildings  Cooperative  Use  Act. 

(B)  Section  104  of  the  Public 
Buildings  Cooperative  Use  Act  (40 
U.S.C.  490(a)(16)-(19)  authorizes  GSA 
to  outlease  space  in  or  around  public 
buildings  to  persons,  firms  or 
organizations  engaged  in  "commercial, 
cultural,  educational  or  recreational 
activities"  (as  defined  imder  40  U.S.C. 
612a). 

when  a  Federal  agency  receives  an 
antenna  siting  request  by  a  public 
service  organization,  and  that  agency  is 
occupying  space  in  a  pubhc  building 
that  is  under  GSA  custody  and  control, 
the  agency  should  refer  the  requesting 
public  service  organizations  to  the 
appropriate  GSA  regional  office.  The 
referring  agency  should  also  advise  GSA 
whether  that  agency  recommends  GSA 
to  accommodate  the  requesting  public 
service  organization's  siting  request  or 
not.  Of  course,  GSA's  issuance  of  a 
Cooperative  Use  Act  outlease  or  permit 
for  the  antenna  placement  will  be 
conditioned  upon  the  fact  that  the 
antenna  placement  is  not  disruptive  to 
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other  tenants  in  that  building  or  the 
surrounding  area. 

Outleasing  authority  under  this  Act, 
while  also  available  to  other  agencies 
through  a  delegation  of  authority  from 
GSA,  is  limited  to  certain  areas  in,  or 
contiguous  to,  public  buildings  (e.g., 
pedestrian  access  levels,  rooftops, 
courtyards).  Furthermore,  any  proceeds 
from  antenna  outleases  under  die 
Cooperative  Use  Act  are  required  to  be 
deposited  into  GSA's  Federal  Buildings 
Fund  (40  U.S.C.  490(a)(18)).  For  these 
reasons,  this  authority  will  be  of  limited 
use  to  agencies  considering  siting  public 
service  antennas  in  rural  or  remote 
locations  or  to  agencies  hoping  to  retain 
the  proceeds  from  these  antenna 
outleases. 

(2)  What  types  of  fees  that  can  be 
charged  public  service  organizations? 
The  types  of  fees  that  agencies  can 
charge  public  service  organizations  also 
differ  from  those  that  can  be  assessed 
against  other  Federal  agencies.  For 
instance,  where  the  restrictions  of  the 
Economy  Act  would  likely  prevent  a 
landholding  agency  from  charging  an 
antenna  siting  Federal  agency  more  than 
the  landholding  agency's  actual  costs  for 
the  goods  and  services  provided  in 
siting  that  antenna,  the  landholding 
agencies  should,  whenever  possible, 
assess  market-based  fees  (i.e.,  fees 
potentially  in  excess  of  actual  costs) 
when  siting  antenna  for  public  service 
organizations. 

Unless  prohibited  by  law,  regulation, 
or  internal  agency  policy  Executive 
departments  and  agencies  may  assess 
user  fees  for  the  placement  and 
servicing  of  antennas  belonging  to 
public  service  organizations  as  follows: 

(A)  Pursuant  to  section  704  of  the 
Telecommunications  Act  of  1996:  If  the 
antenna  site  and  incidental  services  are 
provided  to  public  service  organizations 
whose  antennas  and  equipment  are  for 
telecommunications  services  that  are 
dependent,  in  whole  or  in  part,  upon 
the  use  of  Federal  spectrum  rights  for 
their  transmission,  landholding  agencies 
are  authorized  to  charge  these 
organizations  "reasonable  fees"  for  their 
use  of  the  Federal  property,  right-of-way 
or  easement.  As  discussed  above,  the 
Telecommunications  Act  and  its 
accompanying  legislative  history  do  not 
define  what  constitutes  a  reasonable  fee. 
While  we  have  recommended  that 
landholding  agencies  charge  other 
Federal  agencies  fees  which  would 
reimburse  the  assessing  agency's  actual 
costs  (see  subsection  4.(a)(l)  above), 
when  assessing  public  service 
organizations  under  this  Act  agencies 
should  consult  the  following 
authorities,  for  guidance,  when 
determining  what  could  constitute  a 


"reasonable  fee"  for  the  use  of  Federal 
property: 

•  31  U.S.C.  9701.  This  provision 
expresses  Congress's  intent  that  each 
service  or  thing  of  value  provided  by  an 
agency  is  to  be  self-sustaining  to  the 
extent  possible.  It  authorizes 
landholding  agencies  to  assess  fees  that 
are  fair  and  based  on  the  value  to  the 
recipient  of  the  service  or  thing 
provided  by  the  Government.  Further, 
0MB  Circular  A-25,  titled  "User 
Charges,"  revised  July  8, 1993,  sets  out 
Federal  poUcy  regarding  fees  assessed 
for  Government  services  and  for  the  sale 
or  use  of  Government  goods  or  services. 

•  President  Clinton's  August  10, 1995 
Memorandum^.  While  not  itself  a  grant 
of  statutory  authority  to  assess  user  fees, 
the  Presidential  Memorandum  of 
August  10,  1995,  entitled  "Facilitating 
Access  to  Federal  Property  for  the  Siting 
of  Mobile  Services  Antennas,"  provides 
that  agencies,  to  the  extent  permitted  by 
law,  "shall  charge  fees  based  on  the 
market  value  for  siting  antennas  on 
Federal  property."  60  FR  42023  (1995), 
40  U.S.C.  490  note. 

Landholding  agencies  are  reminded 
that,  ujiless  they  have  independent 
authority  to  retain  user  fees,  any 
proceeds  from  antenna  siting  fees 
assessed  under  section  704  of  the 
Telecommunications  Act  of  1996  or 
pursuant  to  31  U.S.C.  9701  or  the 
Presidential  Memorandum,  must  be 
deposited  into  the  U.S.  Treasury  as 
miscellaneous  receipts. 

(B)  Pursuant  to  the  PubHc  Buildings 
Cooperative  Use  Act  of  1976:  The  Public 
Buildings  Cooperative  Use  Act  of  1976 
(40  U.S.C.  §490(a)(16)-{19))  authorizes 
the  GSA  Administrator  to  charge  fees  or 
rental  rates  for  the  outleased  space  that 
are  "equivalent  to  the  prevailing 
commercial  rate  for  comparable  space 
devoted  to  a  similar  purpose  in  the 
vicinity  of  the  pubhc  building,"  40 
U.S.C.  §490(a)(16).  The  term  "public 
building"  is  defined  in  the  Pubhc 
Buildings  Act  of  1959  (40  U.S.C. 
§  612(1)).  Therefore,  GSA  charges 
market-based  rents  for  antenna  site 
ouUeases  on  major  pedestrian  access 
levels,  courtyards  and  rooftops  of  pubhc 
buildings  under  its  custody  and  control. 
All  proceeds  from  such  antenna 
outleases  are  deposited  into  GSA's 
Federal  Buildings  Fund. 

Other  landholding  agencies  which 
have  custody  and  control  of  public 
buildings  and  which  wish  to  make 
antenna  sites  on  those  pubhc  buildings 
available  to  various  public  service 
organizations  under  the  Cooperative  Use 
Act  should  contact  GSA's  Public 
Buildings  Service  at  telephone  number 
(202) 501-1100. 


•  Acting  under  a  delegation  of 
authority  from  the  Administrator  of 
General  Services,  these  landholding 
agencies  could  make  space  available  for 
antenna  siting  in  or  around  the  pubhc 
buildings  under  their  custody  and 
control  and  assess  a  rental  rate  for  that 
antenna  site  outlease.  The  rental  rate 
from  such  delegated  outlease  authority 
must  be: 

(i)  Equivalent  to  the  prevailing 
commercial  rate  for  comparable  antenna 
sites  in  the  vicinity  of  the  pubhc 
building; 

(ii)  Approved  by  the  Administrator  of 
General  Services,  and; 

(iii)  All  proceeds  from  the  antenna 
site  fees  must  be  deposited  into  GSA's 
Federal  Buildings  Fund  for  crediting  to 
the  appropriation  made  for  the 
operations  of  the  pubhc  building  (40 
U.S.C.  490(a)(17)-(18)  and  40  U.S.C. 
486(e)). 

•  GSA,  and  Federal  landholding 
agencies  operating  under  a  delegation  of 
Pubhc  Buildings  Cooperative  Use  Act 
authority  from  GSA,  may  in  certain 
circumstances  charge  a  rental  rate  less 
than  the  prevailing  market  rate  if  the 
Administrator  of  General  Services 
deems  such  other  rate  to  be  in  the 
public  interest  (40  U.S.C.  §  490(a)(17)). 
The  decision  to  charge  less  than  the 
prevailing  commercial  rent  rate  rests 
solely  writh  the  GSA  Administrator  and 
will  depend  on  the  natiu%  of  the  activity 
conducted  on  the  antenna  site  (e.g.,  an 
antenna  outlease  of  a  very  short 
duration  or  for  broadcasts  of  an 
important  public  service  and 
educational  nature).  The  Administrator 
will  charge  market-based  rental  rates  for 
all  antenna  outleases  with  organizations 
engaged  in  commercial  activities. 
Landholding  agencies  should  advise 
GSA  officials  about  the  nature  and 
duration  of  the  antenna  site  outlease 
before  requesting  a  delegation  of 
Cooperative  Use  Act  outleasing 
authority. 

c.  What  types  of  costs  relating  to 
antenna  sitings  may  Executive 
departments  and  agencies  recover  from 
other  Federal  agencies  when  charging 
actual  costs,  or  from  public  service 
organizations  that  may  be  in  addition  to 
market-based  site  fees? 

(1)  Executive  departments  and 
agencies  may  charge  fees  to  other 
Executive  departments  emd  agencies 
that  will  recoup  the  landholding 
agency's  actual  cost  (if  any)  of  providing 
the  property  lease,  easement  or  right-of- 
way.  However,  in  addition  to  recouping 
these  costs,  the  landholding  agency  may 
also  recover  the  cost  of  all  necessary  and 
incidental  expenses  it  incurred  in  the 
siting  of  antennas  on  that  Federal 
property.  This  is  also  true  in  cases 
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where  Executive  agencies  assess  market- 
based  fees  from  public  service 
organizations  for  antenna  placements  on 
Federal  property.  Typical  costs  that 
might  be  necessary  and  incident  to  the 
placement  of  antennas  and  related 
telecommunications  equipment  on 
Federal  property  (in  addition  to  fees  for 
the  use  of  the  site  property)  include: 

(i)  Preparation  of  an  Environmental 
Impact  Statement  or  Environmental 
Assessment  under  the  National 
Environmental  PoUcy  Act,  and  if 
required,  development  of  a 
communications  site  plan; 

(ii)  Engineering  evaluation  to  avoid 
electromagnetic  intermodulations  and 
interferences; 

(iii)  Various  other  studies  or  analyses 
of  the  impact  of  antennas  and 
equipment  on  the  current  and  planned 
Federal  use(s)  of  the  property; 

(iv)  Any  direct  or  indirect  (overhead) 
expenses  for  the  preparation  or 
recording  of  leases,  licenses,  easements, 
releases,  surveys,  title  searches  or  other 
documents;  and 

(v)  Various  costs  for  utilities, 
protection,  and  necessary  access  to  the 
site.  (We  note  that  charges  for  utilities 
are  expressly  authorized  to  be  assessed 
to  certain  public  service  organizations 
in  leased  space  under  the  Public 
Buildings  Cooperative  Use  Act  of  1976 
(40  U.S.C.  490(a)(19)):  and  that  these 
types  of  services  would  likely  qualify  as 
gCMods  and  services  that  could  be 
provided  to  other  Federal  agencies 
under  the  Economy  Act). 

(2)  In  some  instances,  particularly 
when  these  costs  are  minimal,  or  when 
it  is  not  practicable  or  possible  to 
individually  identify  individual  cost 
components,  the  landholding  agency 
may  estimate  its  aggregate  actual  cost 
and  incorporate  that  amount  into  a 
single  lump  sum  charge  or  a  nominal 
user  fise.  The  landholding  agencies 
should  take  care  to  see  that  these  types 
of  charges,  to  the  maximum  extent 
possible,  reflect  the  agencies'  actual 
costs  (for  siting  Federal  antennas)  or 
applicable  market  rates  (for  siting  public 
service  antennas). 

(3)  Under  Federal  appropriations  law, 
it  is  impermissible  for  one  agency  to  use 
its  financial  resources  to  augment  the 
operations  of  another  agency  in  the 
absence  of  statutory  authority  to  do  so. 
For  this  reason,  any  time  an  Executive 
department  or  agency  incurs  costs  for 
placing  an  antenna  of  another  Federal 
agency  on  its  property,  unless  the 
landholding  agency  has  independent 
authority  to  spend  its  appropriated 
funds  to  support  another  agency's 
antenna  siting  activities,  the 
landholding  agency  should  charge  the 
agency  whose  antenna  is  being  located 


on  its  property  for  all  costs  associated 
with  the  siting  and  servicing  of  the 
antenna. 

(4)  If  there  is  any  question  about  what 
costs  can  be  incun^  as  necessary  and 
incidental  expenses  to  the  placement  of 
an  antenna  or  related  equipment  on 
agency  property,  agency  legal  coimsel 
should  be  consulted  prior  to  the 
agency's  incioring  those  costs. 

d.  What  are  GSA's  authorities  for 
providing  property  for  antenna  sites  and 
for  assessing  fees  for  those  sites  and  any 
related  services? 

The  following  is  a  summary  of  the 
authorities  which  govern  GSA's  abiUty 
to  provide  sites  and  services  for 
antennas  and  equipment  of  Federal 
agencies  and  public  service 
organizations  on  GSA-controlled  real 
property,  and  which  establish  GSA's 
authority  to  assess  fees  for  such  antenna 
sites  and  services.  These  authorities  also 
are  applicable  to  Executive  departments 
and  agencies  acting  under  a  delegation 
from  GSA.  Under  the  below-defined 
authorities,  funds  received  in  sections 
4.d.(l)-4.d.(4)  are  deposited  into  the 
Federal  Buildings  Fund.  Funds  received 
in  section  4.d.(5)  are  deposited  into  the 
U.S.  Treasury  as  miscellaneous  receipts. 

(1)  Section  210  of  the  Federal 
Property  and 

Administrative  Services  Act  of  1949, 
as  amended.  (40  U.S.C.  490),  (the 
Property  Act): 

(A)  Subsection  210(a)(6)  of  the 
Property  Act  authorizes  the 
Administrator  of  General  Services  to 
obtain  payments  for  services,  space, 
maintenance,  repairs  or  other  facilities 
furnished  to  any  Federal  agency; 

(B)  Subsection  210(j)  aumorizes  and 
directs  the  Administrator  of  the  General 
Services  to  charge  anyone  furnished 
services,  space,  maintenance,  repair  or 
other  facilities  at  rates  that  approximate 
commercial  charges  for  comparable 
space  and  services  (including  rooftop 
antenna  space); 

(C)  Subsection  210(j)  further  provides 
that  the  Administrator  may  exempt 
anyone  from  charges  if  he  determines 
that  such  charges  would  be  infeasible  or 
impractical.  GSA  Order  PBS  4210,  titled 
"Rent  Exemption  Procedures",  issued 
December  20, 1991,  provides  additional 
guidance  on  when  the  Administrator  (or 
the  Commissioner  of  GSA's  Public 
Buildings  Service  by  delegation)  may 
exempt  someone  from  these  charges. 

(2)  Section  104  of  the  Public 
Buildings  Cooperative  Use  Act  of  1976 
amended  the  Property  Act  (40  U.S.C. 
490(a)  (16)-(19))  by  authorizing  the 
Administrator  to: 

(A)  Enter  into  leases  of  space  on  major 
public  access  levels,  courtyards  and 
rooftops  of  any  pubUc  building  with 
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persons,  firms,  oar  organizations  engaged 
in  commercial,  cultiu^l,  educational,  or 
recreational  activities  (as  defined  in  40 
U.S.C.  612a);  and  to  establish  rental 
rates  for  such  leased  space  equivalent  to 
the  prevailing  commercial  rate  for 
comparable  space  devoted  to  a  similar 
purpose  in  the  vicinity  of  the  building; 
and  to  use  leases  that  contain  terms  and 
conditions  that  the  Administrator  deems 
necessary  to  promote  competition  and 
protect  the  public  interest; 

(B)  Make  available,  on  occasion,  or  to 
lease  at  such  rates  and  on  such  other 
terms  and  conditions  as  the 
Administrator  deems  to  be  in  the  public 
interest,  rooftops,  courtyards  and  certain 
other  areas  in  piibUc  buildings  to 
persons,  firms  or  organizations  engaged 
in  conmiercial,  cultural,  educational  or 
recreational  activities  that  will  not 
disrupt  the  operation  of  the  building. 

(3)  The  Economy  Act  (31  U.S.C. 
1535) — authorizes  GSA  to  provide,  on  a 
reimbursable  basis,  goods  and  services 
to  other  Federal  agencies,  including  any 
goods  or  services  that  might  be  related 
to  the  placement  of  another  agency's 
antenna  on  GSA-controlled  property. 

(4)  31  U.S.C.  9701— directs  GSA,  like 
other  landholding  agencies,  to  assess 
fees  that  are  fair  and  based  on  the  value 
of  the  service  or  thing  provided  by  the 
Government.  (Since  GSA  typically 
assesses  charges  that  are  based  on 
commercial  equivalent  charges  for 
comparable  space  and  services, 
pursuant  to  its  Property  Act  authorities, 
GSA  seldom  relies  on  this  authority.) 

(5)  Section  704  of  the 
Telecommunications  Act  of  1996,  Pub. 
L.  104-104  (47  U.S.C.  332  note)— 
authorizes  GSA  to  charge  reasonable 
fees  for  the  use  of  GSA  property  by 
agencies  or  organizations  whose 
antennas  and  related  equipment  are  for 
telecommunications  services  that  are 
dependent,  in  whole  or  in  part,  upon 
the  use  of  Federal  spectrum  rights  for 
their  transmission.  (Given  GSA's  other 
Property  Act  authorities,  GSA  will 
seldom  use  this  authority.) 

(6)  The  Presidential  Memorandimi  of 
August  10, 1995— directs  thAt  Executive 
agencies  shall  charge  fees  based  on  the 
market  value  for  siting  antennas  on 
Federal  property  to  the  extent 
permissible  imder  law.  In  light  of  this 
Presidential  directive  and  GSA's 
statutory  authority  to  charge  market- 
value  fees  (i.e.,  commercial  equivalent 
rates)  under  the  Property  Act,  GSA  will 
continue  to  assess  market  based  fees 
whenever  practical  and  feasible  (60  FR 
42023  (1995),  40  U.S.C.  490  note). 

5.  Who  Does  Thi«  Bulletin  Apply  To? 

This  bulletin  is  intended  to  offer 
guidelines  that  apply  to  Executive 


departments  and  agencies  considering 
the  placement  on  their  property  of 
antennas  and  related  equipment 
belonging  to  other  Federal  agencies  and 
pubUc  service  organizations.  Other 
Federal  agencies  and  independent 
regulatory  commissions  are  encouraged 
to  apply  these  guidelines  to  the  extent 
consistent  with  their  missions  and 
poUcies. 

6.  How  Do  You  Obtain  Further 
Information? 

Please  contact  Mr.  Stanley  C. 
Langfeld,  Director,  Real  Property  Policy 
Division  on  (202)  501-1737  for  further 
information  on  this  bulletin. 

Dated:  February  25, 1998. 
G.  Martin  Wagner, 

Associate  Administrator  for  Govemnientwide 
Policy. 

(FR  Doc.  98-5483  Filed  3-3-^8;  8:45  am) 
HLUNQ  CODE  aaae-a»^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Contract  Review  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  technical  review 
committee  to  meet  during  the  month  of 
March  1998: 

Name:  Technical  Review  Committee  on  the 
Agency  for  Health  Care  Policy  and  Research 
Publications  Qeahnghouse. 

Date  and  Time:  March  23, 1998,  9  a.m.-3 
p.m. 

Place:  Agency  for  Health  Care  Policy  and 
Research,  2101  East  Jefferson  Str«et.  Suite 
502,  Rockville.  MD  20852. 

This  meeting  will  be  closed  to  the  public. 

Purpose:  The  Technical  Review 
Committee's  charge  is  to  provide,  on  behalf 
of  the  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  Contracts  Review 
Committee,  recommendations  to  the 
Administrator,  AHCPR,  regarding  the 
technical  merit  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals  regarding  the  AHCPR 
Publications  Clearinghouse  that  was 
published  in  the  Commerce  Business  Daily 
on  May  19, 1997. 

The  purpose  of  this  contract  is  to  continue 
the  operation  of  the  AHCPR  Publications 
Clearinghouse.  The  Clearinghouse  operation 
includes  a  24-line  information  and 
publication  dissemination  call  center;  the 
storage,  distribution,  and  postal  metering  of 
publications;  the  maintenance  and 
management  of  an  automated  mailing  and 
inventory  control  system;  and  the 
management,  storage,  and  shipping  of 
exhibits.  These  services  are  required  to 
ensure  the  timely  dissemination  of  AHCPR 


research  findings  and  related  puUications  to 
the  research  community  and  general  public. 

Agenda:  The  Committee  meeting  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  contract  proposals  submitted  in 
response  to  the  above-referenced  Request  for 
Proposals.  The  Administrator,  AHCPR,  has 
made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public.  This 
action  is  necessary  to  protect  the  free 
exchange  of  views,  and  avoid  undue 
interference  with  Committee  and  Department 
operations,  and  safeguard  confidential 
proprietary  information,  and  personal 
information  concerning  individuals 
associated  with  the  pro[)osals  that  may  be 
revealed  during  the  meeting.  This  is  in 
accordance  vtrith  section  10(d]  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C,  Appendix 
2,  implementing  regulations,  41  CFR  101- 
6.1023  and  procurement  regulations,  48  CFR 
315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Judy 
Wilcox,  Center  for  Health  Information 
Dissemination,  Agency  for  Health  Care  Policy 
and  Research,  2101  East  Jeff^^n  Street, 
Suite  501,  Rockville,  Maryland  20852.  301/ 
594-1364. 

Dated:  February  11. 1998. 
Jshn  M.  EiaenbeTg, 
Administrator. 
[FR  Doc.  98-5523  Filed  3-3-98;  8:45  am] 
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HUMAN  SERVICES 

Centers  for  Diaeaee  Control  and 
Prevention 
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Proposed  Data  Collections  Subntitted 
for  Public  Comment  and 
Reconfwnendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman.  Assistant  CDC  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Pro|ect 

1.  An  Epidemiologic  Study  of  the 
Relation  Between  Maternal  and  Paternal 
Preconception  Exposure  to  Ionizing 
Radiation  and  Childhood  Leukemia 
(0920-0364)-^jctension— The  NaUonal 
Center  for  Environmental  Health 
proposes  an  extension  of  a  case-control 
study  of  the  relation  between  maternal 
and  paternal  preconception  exposure  to 
ionizing  radiation  and  childhood 
leukemia.  The  study  is  designed  to 
determine  whether  preconception 
gonadal  doses  from  ionizing  radiation 
are  higher  in  the  parents  of  children 
with  leukemia  than  in  parents  of 
healthy  children.  This  hypothesis  is 
based  on  previous  study  findings  that, 
compared  with  control  groups, children 
with  leukemia  were  more  likely  to  have 
fathers  who  worked  at  the  Sellafield 
nuclear  facility  in  Great  Britain  and  to 
have  received  higher  doses  of  ionizing) 
radiation  prior  to  the  conception  of  the 
child.  Funding  for  the  study  is  being 
provided  to  the  University  of  Colorado 
Health  Sciences  Center  by  the  National 
Center  for  Environmental  Health  of  the 
Centers  for  Disease  Control  and 
Prevention. 

The  study  is  designed  as  a  multicenter 
case-control  study.  Cases  will  be 
children  with  leukemia  and  controls 
will  be  children  without  leukemia 
selected  at  random  from  the  same 
population  as  the  cases.  In  addition,  the 
next  older  sibling  will  be  used  in  a 
second  control  group.  The  meiin 
exposure  of  interest,  paternal  and 
maternal  gonadal  absorbed  doses  from 
ionizing  radiation  during  the  six-month 
time  period  before  conception,  will  be 
quantified  by  taking  detailed  histories 
from  the  parents  about  medical, 
occupational,  and  environmental 
exposures  that  they  had  during  the  time 
period  of  interest.  Gonadal  doses  will  be 
estimated  from  the  documentation  of 
each  exposure.  By  calculating  the  doses 
of  ionizing  radiation  each  parent 
received,  we  can  compute  odds  ratios 
and  confidence  intervals  for  paternal 
and  maternal  doses  separately  and 
combined.  These  findings  will  clarify 
whether  the  previously  determined  risks 
can  be  detected  in  other  populations 
with  similar  exposures.  Consistency  in 
the  results  of  this  study  with  those  of  a 
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similar  study  in  Great  Britain  would 
have  a  major  impact  on  current  medical 
practice  and  occupational  exposure 
standards.  If  this  study  does  not  detect 


an  elevated  risk  for  leukemia,  it  will  be 
unlikely  that  preconception  gonadal 
doses  from  ionizing  radiation  that  are 
received  by  the  general  public  are 


Respondents 


Pediatric  Oncologist  Introduction  of  Study  to  Parent(s) 
Request  fof  Patient  Information  from  Other  Physicians 

Request  lor  Participation 

Exposure  Questionnaire  

Re-interview  10%  

Medical  Record  Requests  

Occupational  Record  Requests 

Total 


No.  of  re- 
spondents 


5 

S 

1,968 

1,968 

197 

219 

50 


related  to  childhood  leukemia.  There  is 
no  cost  to  the  respondents. 


ires 


No  of  re- 
sponses/re- 
spondents 


123 
1 
1 
1 
1 
1 
5 


Avg.  burden/re- 
spons*  (in  hrs.) 


0.083 
0.166 
0.1666 
2.1666 
2.16 
1 
.5 


Total  burden 
(in  hrs.) 


51 
1 
328 
4,264 
426 
219 
125 


5,414 


2.  Evaluation  of  the  National 
Domestic  Violence  Hotline  (NDVH)- 
NEW — The  National  Center  for  Injury 
Prevention  and  Control's  Division  of 
Violence  Prevention  intends  to  conduct 
a  survey  of  150  local  domestic  violence 
abuse  agencies  who  have  received 
referrals  from  the  National  Domestic 
Violence  Hotline— {1.800.799.SAFE). 
The  specific  topic  area  for  this  study 


relates  to  whether  or  not  the  agencies 
can  handle  the  amount  of  referrals  they 
receive  from  the  NDVH. 

The  purpose  of  this  survey  is  to 
determine: 
— The  ability  of  the  local  agencies  to 

handle  NDVH  referrals 
— The  appropriateness  of  the  NDVH 

referrals 
— Basic  infOTmation  about  the  size  and 

programs  offered  by  the  local  agencies 


Results  from  this  research  will  be 
used  to  enhance  government  programs 
that  support  local  anti-domestic 
violence  organizations.  In  addition,  this 
information  will  also  be  used  by  the 
NDVH  to  further  enhance  their  ability  to 
deliver  appropriate  referrals  to  the  over 
140,000  annual  callers.  The  study  wrill 
be  done  by  telephone.  There  is  no  cost 
to  the  respondents. 


Type  of  respondent                       j 

Number  of  re- 
spondents 

Responses 
per  respond- 
ent 

Hours  per  re- 
sponse 

Total  burden 
hours 

Local  Agency  

150 

1 

.17 

25 

Total 

25 

Dated:  February  23. 1998. 
KathyCahiU, 

Associate  Director  for  Policy  Planning  and 
Evaluation,  Centen  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  98-5516  Filed  3-3-98;  8:45  am] 
BILIJNQ  OOOE  4m-1t-P 


Instrument 


ACF-535 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request  Proposed 
Projects 

Title:  Low  Income  Home  Energy 
Assistance  Program  Quarterly 
Allocation  Estimates. 

OAfBiVo..- 0970-0037. 

Annual  Burden  Estimates 


Description:  Used  by  States  to  report 
their  estimated  funding  requirements  on 
a  percentage  bases,  by  quarter.  The 
information  is  used  to  develop 
apportionment  requests  and  to  provide 
funding  to  States  when  their  program 
requirements  are  most  acute.  Certeun 
States  need  the  bulk  of  their  funds 
during  the  winter  months  while  others 
require  theirs  during  the  summer 
months. 

Respondents:  State,  Local  or  Tribal 
Govt. 


Number  of  re- 
spondents 


51 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


.25 


Total  burden 
hours 


13 


Estimated  Total  Annual  Burden 
Hours:  13. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 


on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 


Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 
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The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
the  quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  pubUcation. 


Instrument 


Interim  Tribal  TANF  Data  Report 


Dated:  Febniary  26, 1998. 
BobSu^gis, 

Acting  Reports  Qearance  Ofpcer. 
(FR  Doc.  9&-5479  Filed  3-3-98;  8:45  am) 
BNXMQ  CODE  4ia4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Childran  and 
Families 

Submission  for  OMB  Ravisw; 
Comment  Request 

Title:  Interim  Tribal  TANF  Data 
Report. 

OMB  NO.:  New  Collection. 

Annual  Burden  Estimates 


Description:  This  information  is  being 
collected  to  meet  the  statutory 
requirements  of  section  411  of  the 
Social  Security  Act  and  section  116  of 
the  Personal  ResponsibiUty  and  Work 
Opportimity  Reconciliation  Act  of  1996. 
It  consists  of  desegregated  demographic 
and  program  information  that  will  be 
used  to  determine  participation  rate  and 
other  statutory  required  indicators  for 
the  Tribal  Temporary  Assistance  for 
Needy  FamiUes  [Tribal  TANF)  program. 

Respondents:  Tribal  Governments. 


Estimated  Total  Annual  Burden  Hours:  32,472. 


Number  of  re- 
spoTKlents 


18 


Number  of  re- 
sponses per  re- 
spondent 


Average  tNjrden 
hours  per  re- 
sponse 


451 


Total  burden 
hours 


32.472 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  FamiUes,  Office  of 
Information  Services,  EKvision  of 
Information  Resource  Management 
Services,  370  L^nfant  Promenade.  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comments:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  pubhcation  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubUcation.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following: 

Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  725 
17th  Street.  N.W.,  Washington,  D.C. 
20503.  Attn:  Ms.  Wendy  Taylor. 

Dated:  February  26, 1998. 
BobSargis, 

Acting  Reports  Qearance  Ofpcer. 
[FR  Doc  98-5546  Filed  3-3-98;  8:45  amj 

I  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Child  Welfare  Demonstrations 
Pursuant  to  Section  1 130  of  the  Social 
Security  Act  (the  Act);  Parts  B  and  E 
of  Title  IV  of  the  Act;  Pub.L  103-432 
and  Pub.L.  105-89 

AQBUCY:  Administration  on  Children. 
Youth  and  Famihes,  ACF.  DHHS. 
action:  Pubhc  Notice. 


SUMMARY:  This  public  notice  aimounces 
that  the  Department  of  Health  and 
Human  Services  (Department)  is  seeking 
proposals  on  child  welfare 
demonstration  projects  and  has 
published  Information  Memorandum 
ACYF-CB-IM-98-01  dated  February 
13. 1998.  entitled  Child  Welfare 
Demonstration  Projects,  which  informs 
interested  parties  of  [1)  the  principles, 
goals  and  objectives  the  Department  will 
consider  in  exercising  its  discretion  to 
approve  or  disapprove  demonstration 
projects  which  would  require  waivers  of 
certain  sections  of  the  Act  imder  the 
authority  in  section  1130  (b)  [of  Part  A 
of  title  XI)  of  the  Social  Security  Act 
(the  Act),  added  by  Pub.L.  103-432  and 
amended  by  Pub.L.  105-€9;  (2)  the 
procedures  the  Department  expects  the 
States  to  employ  in  involving  the  public 
in  the  development  of  proposed 
demonstration  projects  under  section 
1130;  and  (3)  the  procedures  the 


Department  will  follow  in  receiving  and 
reviewing  the  demonstration  proposals. 

The  Information  Memorandum  (1) 
contains  guidelines  and  procedures  for 
submitting  a  proposal;  and  (2)  identifies 
limitations  on  demonstration  projects 
and  provisions  of  titles  IV-B  and  IV-E 
of  the  Act  that  are  not  subject  to  waiver. 
The  Department  will  give  preference  to 
proposals  that  test  policy  and  service 
program  alternatives  that  are  unique  in 
their  approach  to  serving  children  and 
families,  that  differ  significantly  from 
other  approved  child  welfare 
demonstrations,  and  that  are  from  States 
that  have  not  previously  been  approved 
for  a  Child  Welfare  Demonstration 
project.  The  Department  will  give  first 
consideration  to  proposals  that  reflect 
the  topical  priorities  outlined  in 
Appendix  I  of  the  Information 
Memorandum. 

FOR  FURTHER  inffORMATWN  CONTACT: 
Copies  of  the  Information  Memorandum 
containing  the  guidelines,  procedures 
for  submission  and  topical  priorities  can 
be  found  at  the  ACF  Website  at  http:// 
www.acf .  dhhs.gov/programs/cb/ 
demonstrations  or  may  be  obtained  from 
the  National  Clearinghouse  on  Child 
Abuse  and  Neglect  Information.  P.O. 
Box  1182.  Washington,  DC  20013.  (800) 
394-3366.  INTERNET  address 
,<nccanch®cahb.com>.  For  information 
contact  the  Children's  Bureau. 
Administration  on  Children.  Youth  and 
Families.  DHHs  at  (202)  205-8618. 
DATES:  Proposals  for  a  Child  Wel&re 
Demonstration  project  will  be  accepted 
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at  any  time.  States  that  are  interested  in 
a  project  to  be  considered  for  approval 
in  Rscal  year  1998  may  qualify  for 
priority  attention  by  sending  a  Letter  of 
Intent  before  March  16, 1998  and 
submitting  a  full  proposal  by  April  30, 
1998. 

ADDRESSES:  All  Letters  of  Intent  and 
complete  proposals  should  be  submitted 
to  Michael  W.  Ambrose,  Children's 
Bureau,  Administration  on  Children, 
Youth  and  Famihes,  330  C  Street,  SW, 
Room  2068,  Washington,  DC  20201. 
Facsimile  transmission  of  Letters  of 
Intent  ONLY  will  be  accepted  providing 
it  is  followed  by  an  original  copy.  The 
FAX  number  is  (202)  260-9345. 
SUPPLEMENTARY  INFORMATION:  This 
announcement  and  Information 
Memorandxmi  Number  ACYF-CB-IM- 
98-01  do  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  or  equity,  by  any  person,  or  entity,  ' 
against  the  United  States,  its  agencies  or 
instrumentalities,  the  States,  or  any 
other  person. 

Dated:  February  18, 1998. 

Jamas  A.  HarreU, 

Deputy  Commissioner,  Administration  on 
Children,  Youth  and  Families. 

IFR  Doc.  98-5522  Filed  3-3-98;  8:45  am] 

BILUNQ  cow  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

President's  Committee  on  Mental 
Retardation;  Meeting 

Agency  Holding  the  Meeting:  President's 
Committee  on  Mental  Retardation. 

Time  and  Date:  March  13-15, 1998;  March 
13-12  p.m.-5  p.m.;  March  14-9  a.m.-5  p.m.; 
March  15-9  a.m.-12  p.m. 

Place:  Renassiance  Mayflower  Hotel,  1127 
Connecticut  Avenue,  NW.,  Washington,  DC. 

Status:  Full  Conunittee  Meetings  are  open 
to  the  public.  An  interpreter  for  the  deaf  will 
be  available  upon  advance  request.  All 
meeting  sites  are  barrier  free. 

To  be  Considered:  The  Committee  plans  to 
discuss  critical  issues  concerning  Federal 
Policy,  Federal  Research  and  Demonstration, 
State  Policy  Collaboration,  Minority  and 
Cultural  Diversity  and  Mission  and  Public 
Awareness,  relating  to  individuals  with 
mental  retardation. 

The  PCMR  acts  in  an  advisory  capacity  to 
the  President  and  the  Secretary  of  the  U.S. 
Department  of  Health  and  Human  Services 
on  a  broad  range  of  topics  relating  to 
programs,  services,  and  supports  for  persons 
with  mental  retardation.  The  Committee,  by 
Executive  Order,  is  responsible  for  evaluating 
the  adequacy  of  current  practices  in  programs 
and  supports  for  persons  with  mental 
retardation,  and  for  reviewing  legislative 


proposals  that  impact  the  quality  of  life  that 
is  experienced  by  citizens  with  mental 
retardation  and  theii  families. 

Contact  Person  for  More  Information:  Gary 
H.  Blumenthal,  352-G  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW, 
Washington,  DC  20201-0001,  (202)  619- 
0634. 

Dated:  February  25, 1998. 
Gary  H.  Biunenthal, 

Executive  Director,  President's  Committee  on 

Mental  Retardation. 

(FR  Doc.  98-5524  Filed  3-3-98;  8:45  am] 

BUUNQ  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docltet  No.  97N-0517] 

Medical  Devices;  Device  Tracking;  New 
Orders  to  Manufacturers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  agency  has  issued  new  orders 
to  manufacturers  of  devices  that  were 
subject  to  tracking.  These  new  orders 
became  effective  on  February  19,  1998, 
and  require  manufacturers  to  continue 
tracking  the  devices  under  the  revised 
tracking  provisions  of  the  recently 
enacted  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
FDAMA  allows  the  agency  discretion  in 
issuing  orders  to  manufacturers  to  track 
devices  that  meet  certain  criteria.  FDA 
is  soliciting  comments  on  what  factors 
should  be  considered  in  exercising  its 
discretion  in  determining  whether  the 
agency  should  not  track  a  particular 
device,  even  though  it  meets  the 
statutory  criteria.  FDA  specifically  is 
requesting  comments  on  whether  there 
are  factors  that  FDA  should  consider  in 
exercising  its  discretion  in  releasing 
certain  devices  listed  in  this  notice  from 
tracking  requirements.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
announcing  the  availability  of  a 
guidance  that  addresses  device  tracking 
under  FDAMA,  including  the 
application  of  certain  requirements 
under  the  current  tracking  regulations. 
DATES:  Written  comments  concerning 
this  notice  may  be  received  by  May  4, 
1998. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305},  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 

Casper  E.  Uldriks,  Center  for  Devices 

and  Radiological  Health  (HFZ-300), 

Food  and  Drug  Administration,  2098 

Gaither  Rd.,  Rockville.  MD  20850,  301- 

594-4692. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Safe  Medical  Device  Act  of  1990 
(the  SMDA)  added  tracking  provisions 
to  the  Federal  Food,  E>rug,  and  Cosmetic 
Act  (the  act)  by  adding  new  section 
519(e)  of  the  act  (21  U.S.C.  360i(e)).  As 
added  by  the  SMDA,  section  519(e)(1)  of 
the  act  required  the  adoption  of  a 
method  of  tracking,  even  if  FDA  did  not 
issue  an  order.  Specifically,  any  person 
registered  under  section  510  of  the  act 
(21  U.S.C.  360),  and  engaged  in  the 
manufacture  of  a  device,  had  to  track 
the  device  if  the  failure  of  that  device 
would  be  reasonably  likely  to  have 
serious  adverse  health  consequences, 
and  the  device  was  either  a  permanently 
implantable  device  or  a  life  sustaining 
or  life  supporting  device  used  outside  a 
device  user  facility.  Section  519(e)(2)  of 
the  act  also  authorized  FDA  to 
"designate"  other  devices  that  must  be 
tracked. 

FDA  issued  regulations  implementing 
tracking  requirements  in  the  Federal 
Register  of  August  16, 1993  (58  FR 
43442).  The  regulations  became 
effective  on  August  29, 1993,  and  are 
codified  in  part  821  (21  CFR  part  821). 
Under  tracking  provisions  established 
by  the  SMDA,  manufacturers  had  the 
responsibility  to  identify  devices  that 
met  the  statutory  criteria  for  tracking. 
For  illustrative  purposes,  the  agency  set 
out  in  §  821.20(b)(1)  and  (b)(2)  a  list  of 
example  devices  it  considered  subject  to 
mandatory  tracking  under  section 
519(e)(1)  of  the  act.  Devices  designated 
for  tracking  by  FDA  under  section 
519(e)(2)  of  the  act  were  hsted  in 
§  821.20(c). 

FDAMA  was  enacted  on  November 
21, 1997.  Section  211  of  FDAMA 
amended  section  519(e)(1)  of  the  act  to 
authorize  FDA,  in  its  discretion,  to  issue 
orders  that  require  a  manufacturer  to 
track  a  class  11  or  class  III  device  if  the 
failure  of  the  device  would  be 
reasonably  likely  to  have  serious 
adverse  health  consequences,  or  the 
device  is  intended  to  be  implanted  in 
the  human  body  for  more  than  1  year, 
or  is  life  sustaining  or  life  supporting 
and  used  outside  a  device  user  facihty. 
Section  519(e)(2)  of  the  act,  as  amended 
by  FDAMA,  provides  that  patients 
receiving  a  tracked  device  may  refuse  to 
provide  their  name,  address,  social 
security  numb«r,  or  other  identifying 
information,  for  tracking  purposes. 
Accordingly,  tracking  may  be  required 


under  section  519(e),  as  amended  by 
FDAMA,  only  if  FDA  issues  an  order 
and  only  if  the  criteria  described 
previously  are  met.  FDAMA  tracking 
provisions  became  effective  on  February 
19, 1998. 

n.  Implementation  of  FDAMA  Tracking 
Authority 

FDA  has  initiated  the  measures 
identified  in  section  n  of  this  document 
to  implement  the  tracking  authority 
given  to  the  agency  under  section  519(e) 
of  the  act,  as  amended  by  FDAMA. 

A.  Manufacturer  Notification/Public 
Meeting 

On  December  19, 1997,  FDA  sent 
letters  to  manufacturers  identified  as 
having  responsibilities  to  track  devices 
under  section  519(e)  of  the  act.  These 
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letters  advised  the  firms  that  FDAMA 
would  implement  important  statutory 
changes  in  these  areas  and  that  FDA  had 
announced  in  the  Federal  Register  of 
December  18,  1997  (62  FR  66373).  that 
it  would  conduct  a  public  meeting  on 
January  15, 1998,  to  discuss  such 
changes.  The  letter  also  advised  that 
existing  device  tracking  requirements 
imposed  by  previously  issued  FDA 
regulations  or  FDA  orders  would  remain 
in  effect,  until  FDA  notified  a  firm  of 
any  changes  in  its  responsibilities. 
At  the  January  15, 1998,  public 
meeting  held  in  Rockville,  MD,  written 
and  oral  comments  were  received  from 
consumer  groups,  cUnicians, 
manufacturers  and  device  industry 
associations.  These  comments  ranged 
from  considering  clinical  management 


issues,  and  the  use  of  alternative 
tracking  mechanisms,  to  considering  the 
likelihood  of  device  failure. 

B.  Issuance  of  Tracking  Orders 

On  February  11, 1998,  FDA  issued 
orders  to  manufacturers  who  would  be 
required  to  track  their  devices  imder 
section  519(e),  as  revised  by  FDAMA. 
These  orders  became  effective  on 
February  19, 1998.  The  devices  subject 
to  these  new  orders  are  the  types  of 
devices  currently  identified  in  the 
agency's  tracking  regulations  at  21  CFR 
821.20(b)(1),  (b)(2).  and  (c),  except  that 
arterial  stents  and  intraocular  lenses 
have  been  added.  FDA  has  determined 
that  these  devices  meet  the  criteria 
under  revised  section  519(e)  of  the  act. 
These  devices  are  as  follows: 


Table  1.— Devices  Meeting  the  Criteria  Under  Revised  Section  519(e)  of  the  Act 


21  CFR  Section 


870.3450 

870.3460 

(no  cite) 

(no  cite) 

(no  cite) 

(no  cite) 

870.3545 

870.3610 

870.3680(b) 

870.3800 

870.3925 

(no  Cite) 

878.3720 

882.5820 

882.5830 

(nodte) 

(no  cite) 

886.3600 

868.2375 

868.5695 

870.5300 

876.3350 

878.3530 

878.3540 

876.3750 

(no  cite) 

(nodte) 

880.5725 


Classification 


Vascular  graft  prosthesis  of  less  than  6  mHfeneters  diameter 

Vascular  graft  prosthesis  of  6  miHimeters  and  greater  diameter 

Total  temporomandibular  joint  prosthesis 

Glenoid  fossa  prosthesis 

Mandibular  condyle  prosthesis 

Interaiticular  disc  prosthesis  (interpositional  implant) 

Vantricular  t>yp8ss  (assist)  device 

Implantable  pacemaker  pulse  generator 

Cardiovascular  permanent  pacemaker  electrode 

Annuloplasty  ring 

Replaciament  heart  valve  "^ 

Automatic  implantable  cardioverter/defibrillator 

Tracheal  prosthesis 

Implanted  cerebellar  stimulator 

■mjslanted  diaphragmatic/phrenk:  nerve  stimulator 

Implantable  infusion  pumps 

Arterial  stents  (used  in  coronary  arteries  or  peripheral  arteries) 

Intraocular  lens 

^eathing  frequency  monitors  (apnea  monitors)  (including  ventilatory  efforts  monitor») 

Continuous  ventilator 

DC-defribriilator  and  paddles 

Penile  inflatable  implant 

Siiwone  inflatable  breast  prosthesis 

Silicone  get-fined  breast  prosthesis 

Testicular  prosthesis,  siNoone  geMiNad 

Siicone  gel-filled  chin  prosthesis 

Silicone  geMifled  angel  chik  reflux  valve 

Infusion  pump 


C.  FDA  Review/Reconsideration  of 
Devices  Requiring  Tracking 

Although  FDA  has  issued  orders  to 
subject  all  of  the  devices  described 
previously  to  tracking  requirements 
under  section  519(e)  of  the  act,  as 
revised  by  FDAMA,  FDA  recognizes  that 
the  new  law  provides  the  agency  with 
discretion  to  not  req|aire  tracking  of 
devices  that  meet  the  statutory  criteria. 
FDA  believes  that  certain  factors  may 
indicate  that  tracking  for  some  devices, 
even  though  they  meet  the  statutory 
criteria  \mder  section  519(e)  of  the  act, 
may  not  be  necessary  to  protect  the 


public  health.  Accordingly,  FDA  is 
soliciting  comments  on  what  factors 
FDA  should  consider  in  exercising  its 
discretion  to  require,  or  not  to  require, 
tracking  of  those  devices  that  meet  the 
statutory  criteria  stated  in  section  519(e) 
of  the  act.  Comments  should  not  merely 
identify  wh^  devices  that  meet  the 
statut(H7  tracking  criteria  should  or 
should  not  be  tracked,  but  should  fully 
address  the  factore  that  should  be 
relevant  in  the  agency's  exercise  of 
discretion.  After  reviewing  the 
comments  received  in  response  to  thi« 
document,  FDA  will  determine  what 


factors  should  be  considered  in 
exercising  its  discretion.  After 
determining  what  those  factora  should 
be,  FDA  will  rescind  any  orders  issued 
under  section  519(e)  of  the  act,  if  the 
agency  determines  that  tracking  is  not 
necessary  to  protect  the  public  health. 
The  agency  has  requested  comments 
jn  the  implementation  of  tracking 
requirements  enacted  by  FDAMA.  Aftw 
considering  the:  (1)  Agency's 
experience;  (2)  information  provided  by 
the  public  at  the  January  15. 1998. 
meeting:  and  (3)  written  submissions 
received  afterwards,  the  agency  has 
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tentatively  identified  several  products 
that  are  subject  to  the  February  1998, 
tracking  orders  for  which  there  may  be 


factors  that  may  be  considered  in  the 
agency's  exercise  of  discretion  not  to 
track  a  particular  device,  even  though  it 


meets  the  statutory  criteria.  These 
devices  are  th^  following: 


Table  2.— Previously  "Mandated"  Devices— Permanently  Implanted  Devices 


21  CFR  Section 

Classification 

870.3450 
870.3460 
(no  cite) 
870,3800 
878.3720 
(no  cite) 

Vascular  graft  prosthesis  of  less  than  6  millimeters  diameter 

Vascular  graft  prosthesis  of  6  millimeters  and  greater  diameter 

Interarticular  disc  prosthesis  (interpositional  implant) 

Annuloplasty  ring 

Tracheal  Prosthesis 

Arterial  stents  (used  in  coronary  arteries  or  peripheral  arteries) 

Table  3.— Previously  "Designated"  Devices 


21  CFR  Sectwn 

Classification 

876.3350 

Penile  inflatable  implant 

878.3530 

Silicone  inflatat)(e  breast  prosthesis 

878.3540 

Silicone  gel-filled  breast  prosthesis 

876.3750 

Testicular  prosthesia,  silicone  gel-fiUed 

(no  cite) 

Silicone  gel-fiHed  chin  prosthesis 

(no  dte) 

Silicone  gel-filled  angel  chik  reflux  device 

880.575 

Infusion  pump  (i.e.,  those  designated  and  labeled  for  use  exclusively  for  fluids  with  low  potential  risks, 

e.g.,  enteral  feeding,  anti-infectives) 

The  agency  invites  comments  on  these 
devices,  as  well  as  any  other  devices 
that  should  be  added  or  deleted  from 
the  list  of  those  devices  subject  to 
tracking  requirements. 

m.  Comments 

Interested  persons  may,  by  or  before 
May  4, 1998  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  concerning  this 
notice.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy,  ([kinmients  are  to 
be  identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
docimient.  The  notice  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  February  25. 1998. 

DA.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

(PR  Doc.  98-5520  Filed  2-27-98;  3:14  pm) 

MUJNQ  OOOE  41W>ei-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistoation 
[Docket  No.  980-0132] 

FDA  Modernization  Act  of  1997: 
QukJance  on  Medical  Device  Tracking; 
Availability 

AOENCY:  Food  and  Drug  Administration 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  guidance  entitled 
"Guidance  on  Medical  Device 
Tracking."  This  guidance  is  intended  to 
provide  guidelines  to  manufacturers  and 
distributors  about  their  responsibiUties 
for  medical  device  tracking  under  the 
Food,  Drug  and  Cosmetic  Act  (the  act), 
as  amended  by  the  Food  and  E)rug 
Administration  Modernization  Act 
(FDAMA).  This  guidance  addresses 
what  statutory  and  regulatory  tracking 
requirements  have  changed  and  what 
requirements  remain  the  same  under  the 
FDAMA  amendments.  The  agency 
requests  comments  on  this  guidance. 
Elsewhere,  in  this  issue  of  &e  Federal 
Register,  FDA  is  announcing  new  orders 
to  manufacturers  of  devices  that  were 
subject  to  tracking. 
DATES:  Written  comments  concerning 
this  guidance  must  be  received  by  May 
4, 1998. 

AOOflESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. ' 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  doomient.  Submit 
written  requests  for  single  Copies  of  the 
"Guidance  on  Medical  Device  Tracking" 
(available  on  3.5"  diskette)  to  the 
Division  of  Small  Manufactiu^rs 
Assistance,  Center  for  Devices  and 
Radiological  Health  (HFZ-220),  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 


addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance. 

FOR  FURTHER  INFORMATfON  CONTACT: 
Casper  E.  Uldriks,  Center  for  Devices 
and  Radiological  Health  (HFZ-300), 
Food  and  Drug  Administration,  2098 
Gaither  Rd.,  Rockville,  MD  20850,  301- 
594-4692. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  211  of  the  Food  and  Drug 
Administration  Modernization  Act  (Pub. 
L.  105-115)  (FDAMA)  amended  the 
tracking  provisions  of  section  519(e)  of 
the  Federal  Food,  Drug,  and  (Cosmetic 
Act  (the  act)  (21  U.S.C.  360i(e)), 
authorizing  FDA  to  order  manufacturera 
to  track  devices  meeting  criteria 
established  under  FDAMA.  These 
amendments  became  effective  on 
February  19, 1998.  This  guidance 
explains  device  tracking  under  section 
519(e)  of  the  act,  as  amended  by 
FDAMA,  including:  (1)  Changes  in  the 
criteria  requiring  devices  to  be  tracked; 
(2)  the  rights  of  patients  to  refuse  to 
disclose  identifying  information;  (3)  the 
discretion  FDA  has  in  issuing  tracking 
orders;  (4)  FDA  review  and 
reconsideration  of  devices  meeting 
tracking  criteria;  and  (5)  the  application 
of  certain  requirements  in  the  agency's 
existing  tracking  regulations  in  21  CFR 
part  821. 

This  guidance  represents  the  agency's 
current  thinkiog  on  medical  device 


tracking  irnder  tracking  provisions 
revised  by  FDAMA.  It  does  not  create  or 
confer  any  rights  for,  or  on,  any  person 
and  does  not  operate  to  bind  FTDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both, 
■uiis  is  a  Level  1  guidance.  Public 
comment  prior  to  implementation  of 
this  guidance  document  is  not  required 
because  the  guidance  is  needed  to 
implement  new  statutory  tracking 
requirements  enacted  by  FDAMA.  The 
agency  is  providing  for  a  comment 
period  of  60  days  after  the  date  of 
publication  of  the  Federal  Register 
notice  of  availability  for  the  document. 

n.  Electronic  Access 

In  order  to  receive  the  guidance 
entitled  "Guidance  on  Medical  Device 
Tracking"  via  your  fax  machine,  call  the 
C35RH  Facts-On-Demand  (FOD)  system 
at  800.899.0381  or  301.827.0111  from  a 
touch-tone  telephone.  At  the  first  voice 
prompt  press  1  to  access  DSMA  Facts, 
at  the  second  voice  prompt  press  2,  and 
then  enter  the  document  number  (169) 
followed  by  the  pound  sign  (#).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  by  using 
the  World  Wide  Web  (WWW).  The 
Center  for  Devices  and  Radiological 
Health  (CDRH)  maintains  an  witry  on 
the  WWW  for  easy  access  to  information 
including  text,  graphics,  and  files  that 
may  be  downloaded  to  a  PC  with  access 
to  the  WWW.  Updated  on  a  regular 
basis,  the  CDRH  Home  Page  includes 
"Guidance  on  Medical  Device 
Tracking,"  device  safety  alerts,  Fwiefl 
Register  reprints,  informatim  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  "Guidance 
on  Medical  Device  Tracking"  will  be 
available  at  http://www.fda.gov/cdrh. 

A  text-only  version  of  the  CDRH  Web 
site  is  also  available  from  a  computer  or 
VT-lOO  compatible  terminal  by  dialing 
800-222-0185  (terminal  settings  are  8/ 
1/N).  Once  the  modem  answers,  press 
Enter  several  times  and  then  select 
menu  choice  1:  FDA  BULLETIN  BOARD 
SERVICE.  From  there  follow 
instructions  for  logging  in,  and  at  the 
BBS  TOPICS  PAGE,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 
CDRH  entry).  Then  select  Medical 
Devices  and  Radiological  Health.  From 
there  select  CENTER  FOR  DEVICES 
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AND  RADIOLOGICAL  HEALTH  for 
general  information,  or  arrow  down  for 
specific  topics. 

in.  Comments 

Interested  persons  may,  by  or  before 
May  4, 1998  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  The  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  ' 

Dated:  February  25. 1998. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  98-5519  Filed  2-27-98;  3:14  pmj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-103»-N] 

Medicare  Program;  March  16-17, 1998, 
Meeting  of  the  Practicing  Physicians 
Advisory  Council 

AQENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Coimcil.  This  meeting  is  open  to  the 
public.  * 

DATES:  The  meeting  is  scheduled  for 
March  16, 1998.  from  9:00  a.m.  until  5 
p.m.,  March  17, 1998,  from  8:30  a.m. 
until  12:00  noon  e.s.t. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  800,  8th  Floor,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Kang,  M.D.,  Executive  Director, 
Practicing  Physicians  Advisory  Council, 
Room  435-H,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
S.W.,  Washington,  DC  20201,  (202)  690- 
7874. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Himian  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  to  appoint  a  Practicing 
Physicians  Advisory  Council  (the 


Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Council 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
physicians'  services,  as  identified  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  tiie  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  imder 
Medicare  or  Medicaid  in  the  previous 
year.  Members  of  the  Coimcil  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  siugery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms.  In  accordance 
with  section  14  of  the  Federal  Advisory 
Committee  Act,  terms  of  more  than  2 
years  are  contingent  upon  the  renewal 
of  the  Council  by  appropriate  action 
before  the  end  of  the  2-year  term. 

The  Council  held  its  first  meeting  on 
May  11, 1992. 

TTie  current  members  are:  Richard 
Bronfinan,  D.P.M.;  Wayne  R.  Carlsen. 
D.O.;  Gary  C.  Dennis,  M.D.;  Mary  T. 
Herald,  M.D.;  Ardis  Hoven,  M.D.; 
Sandral  Hullett,  M.D.  (Renominated- 
Pending  Selection);  Jerilynn  S.  Kaibel, 
D.C.;  Marie  G.  KufEner,  M.D.;  Marc 
Lowe,  M.D.;  Derrick  K.  Latos,  M.D.; 
Susan  Schooley,  M.D.;  Maisie  Tam, 
M.D.;  and  Kenneth  M.  Viste,  Jr.,  M.D. 
(Renominated-Pending  Selection).  The 
chairperson  is  Kenneth  M.  Viste,  Jr., 
M.D. 

Council  members  will  receive  an 
update  on Medicare+ChoiceProgram 
and  Children's  Health  Initiative.  The 
agenda  will  provide  for  discussion  and 
comment  on  the  following  topics: 

•  Documentation  Guidelines. 

•  Practice  Expense. 

•  Physician  Supervision  of  AUied 
Health  Professions. 

Individuals  or  organizations  that  wish 
to  make  5-minute  oral  presentations  on 
the  agenda  issues  should  contact  the 
Executive  Director  by  12  noon,  March  6, 
1998.  to  be  scheduled.  The  number  of 
oral  presentations  may  be  limited  by  the 
time.available.  A  written  copy  of  the 
oral  remarks  should  be  submitted  to  the 
Executive  Director  no  later  than  12 
noon,  March  12, 1998.  Anyone  who  is 
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not  scheduled  to  speak  may  submit 
written  comments  to  the  Executive 
Director  by  12:00  noon.  March  12, 1998. 
The  meeting  is  open  to  the  public,  but 
attendance  is  limited  to  the  space 
available. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C.  1395ee)  and  section  10(a)  of  Pub.  L. 
92-463  (5  U.S.C.  App.  2,  section  10(a));  45 
CFRPartll) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  Februaiy  26. 1998. 
Nancy-Ann  Min  DeParie, 

Administrator,  Health  Care  Financing 

Administration. 

(FR  Doc.  98-5637  Filed  2-27-98;  4:20  pm) 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Sut>mission  for  0MB  Review; 
Comment  Request;  "Transmission  and 
Linkage  Analysis  of  Alcoholism  in  a 
Southwestern  American  Indian  Tribe; 
Collection  of  EEC  Phenotypes 
Associated  With  Alcoholism" 

summary;  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  in  the  Federal  Register 
on  July  1. 1997.  and  allowed  60  days  for 
puhlic  comment.  There  were  two  or 
three  telephone  inquiries  asking  which 
tribes  were  involved,  who  was  doing  the 
work,  and  which  data  collection 
instruments  were  being  used,  no  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment. 

The  NIH  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to.  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  Dec.  31, 1999, 
unless  it  displays  a  currently  valid  0MB 
control  number. 

Proposed  Collection 

Title:  "Transmission  and  Linkage 
Analysis  of  Alcoholism  in  a 
SouthwestOTn  American  Indian  Tribe; 
Collection  of  EEC  Phenotypes 
Associated  with  Alcoholism".  Type  of 
Information  Collection  request:  New. 
Need  and  Use  of  Information  Collection: 
The  information  proposed  for  collection 
in  this  study  will  be  used  by  the  NIAAA 


ith 


m 


to  determ  le  resting  EI  G  and  ERP 
phenotyp-'s  in  large  Aj  lerican  Indi 
famihes,  correlate  this  nformation 
psychiatn :  diagnoses  ;  om  previoL 
studies,  a) id  perfonn  li  ikage  analy^ 
order  to  niap  the  gene^  for  these 
phenotypes  which  app  )ar  to  confei 
vulnerability  to  alcohc  ism  in 
Caucasians.  There  are  '  rbvious  greai 
advantages  in  studying  the  large 
families  the  NIAAA  ah  eady  contact  'd, 
psychiatrically  interviewed,  and 
genotyped.  The  NIAAA  hypothesiz  s 
that  this  EEC  family  study  will  enat  le 
elucidation  of  the  transmission  and 
Unkage  of  alcoholism  %  ulnerabiUty  n 
this  tribe.  The  intent  is  to  identify 
subgroups  of  American  Indian 
alcoholics  who  may  be  more  respor  dve 
to  particular  treatment  of  preventio 
strategies. 

Frequency  of  Response:  On  Occat  on. 
Affected  Public:  Individuals.  Type  <  f 
Respondents:  Native  American  adu  's. 
Estimated  Number  of  Respondents:  tOO. 
Estimated  Number  of  Responses  pe 
Respondent:  1.  Average  Eurden  Hoi  rs 
per  Response:  3.25.  And  Estimated 
Total  Annual  Burden  Hours  Requei'ed: 
1300.  There  are  no  Capital  Costs  to 
report.  There  Eire  no  Operating  or 
Maintenance  Costs  to  report. 

The  annual  burden  estimates  are  us 
follows: 


Type  and  number  of  respondents 

Re- 
sponses 
per  re- 
spond- 
ent 

Total  re- 
sponses 

Hour 

Total  hr-urs 

Clients— 400 

1 

400 

3.25 

1300 

Total  Numt)ef  of  Respondents:  400. 

Total  Numt>er  of  responses:  400.                                      1 

Total  Hours:  1300.                                                              | 
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Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
information  to  be  collected;  (c)  the 
accxiracy  of  the  agency  estimate  of 
burden  of  the  proposed  collection;  and 
(d)  ways  to  minimize  the  collection 
burden  of  the  respondents.  Send  written 
comments  to  Ms.  Ronni  Nelson. 
Laboratory  of  Neurogenetics.  Division  of 
Intramural  Clinical  and  Biological 
Research.  NIAAA.  NIH,  12420  Parklawn 
Drive.  Suite  451.  Rockville,  Maryland 
20852. 


Direct  Comments  To  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  R^ulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans,  contact  Ms.  Roimi 
Nelson,  Laboratory  of  Neurogenetics, 
Division  of  Intramural  Clinical  and 
Biological  Research  (DICBR),  NIAAA, 
12420  Parklawn  Drive,  Suite  451, 


Rockville,  Maryland  20852,  or  call  non- 
toll-free  number  (301)  443-5781. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  mformation  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  April  3, 1998. 

Dated:  February  18. 1998. 
Martin  K.  Trusty, 
Executive  Officer,  NIAAA. 
(FR  Doc.  98-5587  Filed  3-3-98;  8:45  am 

BILUNQ  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  Health 

Nrtonal  Cancer  Inatitute;  Notice  of 
Meetin9 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute 
Frederick  Cancer  Research  and 
Development  Center  Advisory 
CcHnmittee. 

The  open  portion  of  the  meeting  will 
be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonid>le  accommodations,  ^ould 
notify  the  contact  person  in  advance  of 
the  meeting. 

CoounitfBe  Name:  Frederick  Cancer 
Raaeuch  and  Development  Center  Advisory 
Cammittee. 

Oate.April  1,1998. 

Pfoce;  I^ederick  Cancer  Research  and 
Oevekqmient  Center  Building  549,  Executive 
Board  Room,  Frederick.  Maryland  21702- 
1201. 

Open:  8:30  ajn.-10:00  a.m. 

Agenda:  Discussion  of  administrative 
matters  such  as  future  meetings,  budget  and 
ioioniiation  items  related  to  the  operation  of 
the  NCI  Ftaderick  Cancer  Research  and 
Development  Center. 

Qoeed:  lOKM  a.m.  to  Adjournment. 

Agenda/Purpose:  Presentations  and 
discussions  by  the  Operations  and  Technical 
Support  Contractor,  Science  Applications 
International  Corporation  (SAIC)  and 
Advanced  BioSdence  Laboratories — ^Basic 
Research  Program  (ABL-BRP)  pertaining  to 
the  future  direction  for  the  Frederick  Cancer 
Research  and  Development  Center. 

Contact  Person:  David  J.  Goldstein,  Ph.D., 
Executive  Secretary,  Frederick  Cancer 
Research  and  Development  Center,  P.O.  Box 
B,  Frederick,  MD  21702-1201.  Telephone: 
301-846-1108. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C  The 
report  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  programs,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  PROGRAM  NUMBERS: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control) 
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Dated  February  24, 1998. 
LaVenw  Y.  StringfieU. 

Committee  Management  Officer.  NIH. 
[FR  Doc  98-5575  Filed  3-3-98;  8:45  am) 
BOJJNQ  OOOE  414e-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inetitutee  of  Health 

National  Heart,  Lung,  and  Blood 
inatitute;  Notice  of  Cioeed  Meetinge 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Heart,  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meetings: 

Mnne  of  SEP:  Role  of  Respintoiy 
InfBctions  in  Childhood  Asmma. 

Oat8:March26, 1998. 

Time:  SM)  a.m. 

Hace:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  Washktgton,  DC  20007. 

Contact  Person:  Anne  P.  Clark,  Ph.D.,  Two 
Roddedge  Center,  Room  7186, 6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924 
(301)  435-O280. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Psychosocial  Factors  and 
Cardiovascular  Disease. 

Oate:March31,1998. 

Time:  8KX)  a.m. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Contact  Person:  C  James  Scheirer,  Ph.D. , 
Two  Rockledge  Center.  Room  7220, 6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924, 
(301)  435-0266. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Insulin  Resistance 
Atherosclerosis  Study  (IRAS). 

Dote:  March  31-April  1, 1998. 

Time:  7.-00  p.m. 

P7ace;  Holiday  Inn,  2  Montgomery  Village 
Avenue,  Gaithersburg,  Maryland  20879. 

Contact  Person:  Anthony  M.  Coelho,  Ph.D., 
Two  Rockledge  Center,  Room  7194,  6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924, 
(301)  435-0288. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c){6),  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 


Resources  Research,  National  Institutes  of 
HealdL) 

Dated:  February  25, 1998. 

La  Verne  Y.  Strii^field, 

Committee  Management  Officer.  NIH. 
IFR  Doc.  96-5581  Filed  3-3-98;  8:45  am] 

■ajJNQ  coos  4140-»1-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natlonai  Inatttutaa  of  Health 

National  Heart,  Lung,  and  Blood 
Inatitute;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
following  National  Heart,  Limg.  and 
Blood  Institute  Special  Emphasis  Panel 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solidtatioins. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Ensuring  Adequate 
Utilization  of  Epidemiologic  Data. 

Date:  May  7, 1998. 

Time:  8:30  a.m. 

Place:  Two  Rockledge  Center,  6701 
Rockledge  Drive,  Room  9112,  Bethesda.  MD 
20892. 

Agenda:  To  identify  approaches  for  better 
utilization  of  public  use  data  sets  in 
epidemiology  studies. 

Contact  Persons:  Ms.  Lorraine  Silsbee, 
Division  of  Epidemiology  and  Clinical 
Applications,  T«ro  Rockledge  Center,  6701 
Rockledge  Drive,  Room  8157,  Bediesda. 
Maryland  20892,  (301)  435-0709. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Instimtes  of 
Health.) 

Dated:  February  25, 1998. 
UVemeY.Stringfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  98-5582  Filed  3-3-98;  8:45  am] 

MLUNQ  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutee  of  Heelth 

National  Heart,  Lung,  and  Blood 
Inetltute;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  Special  Emphasis  Panel  on  Cooley's 
Anemia  Review  Meeting,  National 
Heart,  Lung,  and  Blood  Institute,  which 
was  published  in  the  Federal  Register 
on  February  11, 1998  (63  FR  6947). 
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The  date  and  time  of  this  meeting  has 
changed  to  March  20, 1998,  8:00  a.m., 
at  the  Holiday  Inn  Bethesda  and  will  be 
closed  to  the  public  as  previously 
advertised. 

Dated:  February  25. 1998. 
LaVerna  Y.  Striogfield, 
Conuitittee  Management  Officer.  NJH. 
(FR  Doc.  98-5983  Filed  3-3-98;  8:45  am] 

HLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Ottier  Communication  Disorders; 
Notice  of  Meeting 

Notice  is  hereby  given  of  the  second 
workshop  of  the  NK)CD  Working  Group 
on  Early  Identification  of  Hearing 
Impairment  on  March  13, 1998  at  the 
Double  Tree  Hotel,  1750  Rockville  Pike, 
Rockville  MD  20852.  The  meeting  is 
being  held  to  sohcit  the  Working 
Group's  input  regarding  research  issues 
related  to  the  characterization  of  hearing 
impairment  and  the  intervention 
selected  and  provided  to  neonates  or 
infants  identified  as  having  a  bearing 
impairment  following  hearing  screening 
and  will  be  held  from  8  am  to 
approximately  2  pm. 

The  entire  meeting  is  open  to  the 
public.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Lynn  Huerta,  Ph.D.,  Division  of 
Human  Communication,  NIDCD,  EPS 
Room  400C,  Bethesda.  MD  20892.  301- 
402-3458  in  advance  of  the  meeting. 

Dated:  February  24. 1998. 
LjiVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  98-5567  Filed  3-3-98;  8:45  am]      . 

8IUJN0  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  19(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 


Name  of  SEP:  Interdisciplinary  Studies  in 
Reproductive  Toxicology  and  Epidemiology. 

Dote.  April  1-3, 1998. 

Time:  7:00  p.m. 

Place:  Clarion  Hotel.  700  Sixteenth  Street. 
Sacramento,  CA  95814. 

Contact  Person:  Dr.  Ethel  Jackson.  National 
Institute  of  Environmental  Health  Sciences. 
P.O.  Box  12233  MD  EC-24.  Research  Triangle 
Park.  NC  27709.  (919)  541-7826. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c){4)  and  552b(c)(6).  Title  5.  U.S.C. 
Grant  applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  pro{)osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  p>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Noi.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development. 
National  Institutes  of  Health.) 

Dated:  February  24, 1998. 
LaVeme  Y.  Stringfield. 
Committee  \Uinagement  Officer,  NIH. 
[FR  Doc.  98-5568  Filed  3-3-98;  8:45  am] 
BILUNQ  OOtX.  «14<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting  of  the  Board  of 
Scientific  Counselors 

Pursuant  to  Pub.  L.  92—463,  notice  is 
hereby  given  of  a  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK),  April  8-10, 
1998,  National  Institutes  of  Health, 
Building  5,  Room  127,  Bethesda, 
Maryland  20892. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(6),  Title  5  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
April  8  from  6:00  p.m.  to  adjournment 
on  April  10  for  the  review,  discussion 
and  evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NIDDK.  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  roster 
of  members  will  be  provided,  upon 


request  by  the  Committee  Management 
Office,  National  Institute  of  Diabetes 
and  Digestive  ^nd  Kidney  Diseases, 
National  Institutes  of  Health,  Natcher 
Building,  Room  6AS-37J.  Bethesda, 
Maryland  20892,  (301)  594-8892.  For 
any  further  information,  please  contact 
Dr.  Allen  Spiegel,  Scientific  Review 
Administrator,  Board  of  Scientific 
Counselors,  National  of  Diabetes  and 
Digestive  and  Kidney  Diseases,  National 
Institutes  of  Health,  Building  10,  Room 
9N-222,  Bethesda,  Maryland  20892, 
(301)  496-4128.  at  least  two  weeks  prior 
to  the  meeting  date. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  February  24, 1998. 
LaVeme  Stringfield, 

NIH  Committee  Management  Officer. 
[FR  Doc.  98-5569  Filed  3-3-98;  8:45  am] 

BILUNQ  COOE  4140^)1-»* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Pand  meeting: 

Name  of  SEP:  ZDKl  GRB  8  Ml. 

Date:  March  19, 1998. 

Time:  8:30PM. 

Place:  Canterbury  Hotel,  1733  N  SU^t, 
N.W.,  Washington,  D.C.  20036. 

Contact:  Roberta  Haber,  Ph.D..  Review 
Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6as-25N.  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-6600,  Phone: 
(301)  594-8898. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commarcial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.S47-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 


JMI 
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and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  Febmary  24. 1998. 

LaVerneStringfield, 

NIH  Committee  Management  Officer. 
(FR  Doc.  98-5570  Filed  3-3-98;  8:45  ami 

MUMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  AlHise; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
(NIDA)  Special  Emphasis  Panel  (SEP) 
meetings. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications  and  contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Treatment). 

Date:  March  3, 1998. 
Time:  10:00  a.m. 

Mace:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Kta  Liu,  Ph.D.,  Scientific 
Review  Administrator,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  5600  Fishers  Lane,  Room  10-22, 
Telephone  (301)  443-9042. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Contract  Review— 
"Technical  and  Logistical  Support  Assistance 
to  NIDA,  OSPC'l. 

Date:  March  5, 1998. 

Time:  9:30  a.m. 

Place:  Parklawn  Building,  ConiiBrence  Q, 
3rd  Floor.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

Contact  Person:  Mr.  Lyle  Furr,  Review 
Administrator,  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
5600  Fishers  Lane,  Room  10-42,  Telephraie 
(301)  443-1644. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (AIDS  Biomedical  and 
Qinical). 

Z>Eite:  March  11, 1998. 

Time:  11:00  a.m. 

Place:  Holiday  Inn  Bethesda,  6120 
Wisconsin  Avenue.  Bethesda,  MD  20852. 

Contact  Person:  Khursheed  Asghar,  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Dnig  Abuse,  5600  Fishers  Lane, 
Room  10-42,  Telephone  (301)  443-2620. 

Name  of  Committee:  NIDA  Special 
Emphasis  (AIDS  Biomedical  and  Qinical). 

Date;Marchll,l998. 

Time:  2KX)  p.m. 

J^ace:  Holiday  hm  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20852. 

Contact  Person:  Khursheed  Asghar,  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane, 
Room  10-42,  Telephone  (301)  443-2620. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  fcHth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C  The 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.277,  Drug  Abuse  Research 
Scientist  Development  and  Research  Awards; 

93.278,  Drug  Abuse  National  Research 
Service  Awards  ftw  Research  Training; 

93.279,  Drug  Abuse  Research  Programs.) 
Dated:  February  24, 1998. 

LaVeriMY.Striiigfieid. 

Committee  Management  Officer.  NIH. 

(FR  Doc.  98-5571  Filed  3-3-98;  8:45  am] 

anXMO  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Dnjg  Abuse; 
Amended  Notice  of  Closed  Meeting 

Notice  is  her^y  given  of  a  change  in 
the  meeting  of  the  National  Institute  on 
Ehug  Abuse  Special  Emphasis  Panel 
(Organization  and  Management  of  Drug 
Abuse  Treatment  Services)  on  March  4, 
1998,  at  8:30  a.m.,  at  the  Key  Bridge 
Marriott  Hotel,  1401  Lee  Highway, 
Arlington,  VA  22209,  which  was 
published  in  the  Federal  Register  on 
Janiuuy  26, 1998,  Volume  63,  FR  6575. 

The  date  and  time  of  this  committee 
have  been  changed  to  March  3, 1998,  at 
2:00  p.m. 

Dated:  February  24. 1998. 
LaVarMY.Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc  98-5572  Filed  3-3-98;  8:45  am] 
■UMQ  OOM  414«>«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  InsHtutaon  Dmg  Atxise; 
Amended  Notice  of  Clossd  Meetings 

Notice  is  hereby  given  of  changes  in 
the  National  Institute  on  Drug  Abuse 
(NIDA)  biitial  Review  Group  and 
Special  Emphasis  Panel  meetings, 
which  was  published  in  the  Federal 
Register  on  January  26, 1998,  Volume 
63.  FR  3756. 


The  NIDA  Special  Emphasis  Panel 
(Training  and  Career  Development)  on 
March  2-4,  1998,  at  8:30  a.m.,  at  the 
Residence  Inn  by  Marriott,  7335 
Wisconsin  Avenue,  Bethesda,  MD 
20814. 

The  dates  and  location  of  this 
committee  have  been  changed  to  April 
6-8, 1998,  at  the  Ritz-Carlton  at 
Pentagon  City,  1250  South  Hayes  Street, 
Arlington,  VA  22202. 

The  AIDS  Biomedical  and  Clinical 
Research  Subcommittee  on  March  to- 
ll, 1998,  at  8:30  a.m.,  at  the  Double 
Tree  Hotel,  1750  Rockville  Pike, 
Rockville,  MD  20852. 

The  location  of  this  committee  has 
been  changed  to  Bethesda  HoUday  Inn, 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Dated:  February  24, 1998. 
La  Verne  T.  Stringfieid, 

Commitee  Management  Officer,  NIH. 
[FR  Doc.  98-5573  Filed  3-3-98;  8:45  am] 

BILUNQ  OOOE  AttO-W-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  InstHute  of  General  Medical 
Sciences;  Notice  of  Meeting  of  the 
National  Advisory  Oenerai  Medical 
Sciences  Council 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council,  National  Institute  of 
General  Medical  Sdmoes,  National 
Institutes  of  Health,  on  May  14-15, 
1998.  Natcher  Building  45,  Conference 
Rooms  El  and  E2,  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  from  11  a.m.  to  6  p.m.  on  May 
14,  for  the  disaission  of  program 
poUcies  and  issues,  opening  remarks, 
report  of  the  Director,  NI(^4S,  and  other 
business  of  Council.  Attendance  by  the 
pubUc  will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(cK4)  and  552b(c)(6). 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  will  be  closed  to 
the  public  on  May  14,  from  8:30  a.m.  to 
11:00  a.m.,  and  also  closed  on  May  15, 
(8:30  a.m.  to  adjournment)  f(»-  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications. 
Apphcations  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Natcher  Building, 
Room  3AS-43H,  Bethesda,  Maryland 
20892,  telephone:  301-496-7301,  FAX 
301-402-0224,  will  provide  a  summary 
of  the  meeting,  and  a  roster  of  Council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Dieffienbach  in  advance  of 
the  meeting.  Dr.  W.  Sue  Shaiter, 
Executive  Secretary,  NAGMS  Council, 
National  Institutes  of  Health,  Natcher 
Building,  Room  2AN-32C,  Bethesda, 
Maryland  20892,  telephone:  301-594- 
4499  will  provide  substantive  program 
information  upon  request. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences:  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research:  93.863.  Cellular  and  Molecular 
Basis  of  Disease  Research:  93.880.  Minority 
Access  Research  Careers  [MARCI:  and 
93.375,  Minority  Biomedical  Research 
Support  [MBRSI:  Special  Programs.  93.960) 

Dated:  February  24. 1998. 
UVenw  Y.  Strii^fieM, 
Committee  Management  Officer,  NJH. 
[FR  Doc.  98-5574  Filed  3-3-98:  8:45  am] 

MUJNQ  OOOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Health 

National  Inatituta  of  Allergy  and 
mtactiotfa  Diaaaaaa;  Notica  of  Cloaad 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

NajTje  of  SEP:  Novel  HTV  Therapies: 
Integrated  Preclinical/Chnical  Program. 

Date:  March  30-April  2. 1998. 

Time:  7:30  p.m.  to  Ad)oumment. 

Place:  Holiday  Inn  Gaithersbuig, 
Whetstone  Conference  Room,  2  Montgomery 
Village  Avenue,  Gaithersburg,  MD  20879, 
(301)948-8900. 

Contact  Person:  Dr.  Allen  C.  Stoolmiller, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg. .  Room  4C05. 
Bethesda.  MD  20892,  (301)  496-7966. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cK4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
difcussiont  could  reveal  confidential  trade 


secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.) 

Dated:  February  24, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-5576  Filed  3-3-98;  8:45  am] 

BiUMQ  OOOE  4140-41-4M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  SEP:  National  Institute  on  Aging 
S[>ecial  Emphas^  Panel,  Age-Related 
Degeneration. 

Date  of  Meeting:  March  4,  1998. 

Time  of  Meeting:  1:00  p.m.  to  adjournment. 

Place  of  Meeting:  San  Francisco  Bay 
Collection,  San  Francisco,  California. 

Purpose/ Agenda:  To  review  one  program 
project  grant 

Contact  Person:  Dr.  James  Harwood, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892-9205. 
(301)  496-9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  The  Effects  of  Aging 
on  Cardiac  Diastolic  Function. 

Date  of  Meeting:  March  4-5, 1998. 

Time  of  Meeting:  March  4-7:30  p.m.  to 
recess.  Mardi  5-9:00  a.m.  to  adjournment. 

Place  of  Meeting:  Hampton  Inn-Union 
Station,  2211  Marlcet  Street.  St.  Louis, 
Missouri. 

Purpose/ Agenda:  To  review  a  proposed 
grant. 

Contact  f^rson:  Dr.  William  Kachadorian, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  Molecular 
Mechanism*  of  MGUS. 

Date  of  Meeting:  March  1 1 ,  1998. 

Time  of  Meeting:  1:00  p.m.  to  adjournment. 

Place  of  Meeting:  The  Drake  Hotel,  Oak 
Brook,  Illinois. 

Purpose/ Agenda:  To  review  a  program 
project  application  in  the  area  of  peripheral 
gammopathy  for  the  May  1998  council 
round. 

Contact  ftrson;  Dr.  Sheryl  Brining,  Dr. 
Mary  Nekola,  Scientific  Review 


JMI 


Administrator,  Gateway  Building,  Room 
2C212,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-9205,  (301)  496- 
9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funaing  cycle. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  NIA  Roybal  Center 
Grant  Review. 

Dates  of  Meeting:  March  25-27, 1998. 

Times  of  Meeting:  March  25 — 9:00  to 
recess.  March  26 — 9:00  a.m.  to  recess.  March 
27 — 9:00  a.m.  to  adjournment. 

Place  of  Meeting:  Hyatt  Regency  Hotel, 
7400  Block  of  Wisconsin  Avenue,  Bethesda, 
Maryland  20814. 

Purpose/ Agenda:  To  evaluate  and  review 
center  grant  applications. 

Contact  Person:  Dr.  Mary  Ann  Guadagno, 
Scientific  Review  Administrator,  Gateway 
.Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  SEP:  National  Institute  of  Aging 
Special  Emphasis  Panel,  Pathogenic  Protein 
Interactions  in  Alzheimer's  Disease 
(Teleconference). 

Date  of  Meeting:  March  31, 1998. 

Time  of  Meeting:  1:00  p.m.  to  adjournment. 

Place  of  Meeting:  Gateway  Building,  Room 
2C212,  7201  Wisconsin  Avenue,  Bethesda, 
Maryland  20814. 

Purpose/ Agenda:  To  review  a  program 
project  amendment. 

Contact  Person:  Dr.  Maria  Mannarino, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  SEP:  National  Institute  of  Aging 
Special  Emphasis  Panel,  Aging  Heart:  Basis 
of  Increased  Ischemic/Reflow  Injury. 

Datas  of  Meeting:  April  7-8, 1998. 

Times  of  Meeting:  April  7-7:30  p.m.  to 
recess.  April  8-8:00  a.m.  to  adjournment. 

Place  of  Meeting:  Onmi  International  Hotel, 
Cleveland,  Ohio. 

Purpose/ Agenda:  To  review  a  program 
project  grant. 

Contact  Person:  Dr.  James  Harwood, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposal  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 

Dated:  February  24, 1998. 
La  Veen  Ponds, 

Acting  Coinmittee  Management  Officer.  NIH. 
[FR  Doc.  98-5577  Filed  3-3-98;  8:45  am] 
MLUNQ  OOOe  4149-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Mental  Health 
Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Name  of  Conunittee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  3. 1998. 

Time:  2  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Jean  G.  Noronha, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
6470. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could'reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.242,  93.281,  93.282) 

Dated:  February  25, 1998. 
La  Verne  Y.  StringfieM, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-5579  Filed  3-3-98;  8:45  am] 

BIUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  <a  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  E)evelopment  Initial  Review 
Group  meetings. 

Name  of  Subcommittee:  Population 
Research  Subcommittee. 

Date:  March  3, 1998. 

Time:  8:00  a.m.-adjoummeBt. 

P7ace.- Bethesda  Marriott  Hotel,  5151  Pocks 
Hill  Road,  Bethesda,  Maryland  20814. 
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Contact  Person:  Scott  Andres,  Ph.D., 
Acting  Director,  DSR,  6100  Executive 
Boulevard,  Room  5E01,  Bethesda,  Maryland 
20892,  Telephone:  301-496-1485. 

Name  of  Subcommittee:  Population 
Research  Sulx:onmuttee. 
Date:  March  5, 1998. 
Time:  1:00  p.m. -adjournment. 
Place:  Division  of  Scientific  Review,  6100 
Executive  Boulevard,  Room  5E01.  Bethesda, 
Maryland  20814. 

Contact  Person:  Scott  Andres,  Ph.D., 
Acting  Director,  DSR,  6100  Executive 
Boulevard,  Room  5E01,  Bethesda.  Maryland 
20892,  Telephone:  301-496-1485. 
Name  of  Subcommittee:  Mental 
Retardation  Subcommittee. 
Date:  March  3-5, 1998. 
Time:  March  3-8:00  p.m.-lOKX)  pjn.; 
March  4-8:00  a.m.-5:00p.m.;  March  5-8:00 
a.m.-adjouLmment 

Place:  HoUday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Contort  Person;  Norman  Chang,  Ph.D., 
Scientific  Review  Administrator,  DSR,  6100 
Executive  Boulevard,  Room  5E01,  Bethesda, 
Maryland  20892,  Telephone:  301-496-1485. 

Name  of  Subcommittee:  Maternal  and 
Child  Health  Research  Subcommittee. 
Date:  March  3-4, 1998. 
Time:  March  3-8:00  a.m.-5:00  p.m.;  March 
4-8:30  a.m.-adjoumment. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814. 

Contact  Person:  Gopal  M.  Bhatnagar,  Ph.D., 
Scientific  Review  Administrator,  DSR,  6100 
Executive  Boulevard,  Room  5E01,  Bethesda, 
Maryland  20892,  Telephone:  301-496-1485. 

Name  of  Subcommittee:  Medical 
Rehabilitation  Research  Subcommittee. 
Date:  March  6, 1998. 
Time:  8:00  a.m. -adjournment. 
Place:  The  Bethesda  Marriott  5151  Pooks 
Hill  Road,  Bethesda,  Maryland  20814. 

Contact  Person:  Ms.  Anne  Krey,  Scientific 
Review  Administrator,  DSR,  6100  Executive 
Boulevard,  Room  5E01,  Bethesda.  Maryland 
20892.  Telephone:  301-496-1485. 

Purpose/ Agenda:  To  evaluate  and  review 
research  grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5 
U.S.C.  The  discussion  of  these  applications 
could  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
ui^gent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864.  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children],  National  Institutes  of  Health.  HHS) 


Dated:  February  25, 1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  98-5980  Filed  3-3-98;  8:45  am) 

HUJNO  OOOE  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Developntent;  Notice  of 
Meeting  of  the  National  Advteory 
Board  on  Medical  Rehabilitation 
Research 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunttee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Board  oa  Medical 
Rehabihtation  Research,  National 
Institute  of  Child  Health  and  Human 
Development,  March  26-27, 1998. 
Natcher  Conference  Center,  Conference 
Rooms  El,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  8:00  a.m.  to  5:00  p.m.  on 
March  26  and  8:00  a.m.  to  adjournment 
on  March  27.  Attendance  by  the  pubhc 
will  be  limited  to  space  available.  Board 
topics  will  include:  (1)  a  report  on  fiscal 
issues  concerning  the  National  Center 
for  Medical  Rehabilitation  Research 
(Center)  and  the  Institute;  (2)  reports  on 
the  program  activities  of  the  Center;  (3) 
a  discussion  of  general  priority  areas  of 
research  for  the  Center;  and  (4)  a 
discussion  of  support  for  medical 
rehabilitation  research  by  government 
agencies. 

Ms.  Debbie  Welty,  Board  Secretary, 
NICHD,  6100  Building,  Room  2A03. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  Area  Code  301-402- 
2242,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  Advisory  Board 
members  as  well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Welty. 

Dated:  February  26. 1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  98-5585  Filed  3-3-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutaa  of  Haalth 

National  Instituta  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursiumt  to  Section  10(d)  of  the . 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  the  following  meeting: 

Parpose/Agenda:  To  review  and  evaluate  a 
contract  proposal. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  AlcohoUsm  Special 
Emphasis  Panel. 

Date  of  Meeting:  March  13, 1998. 

Time:  10:30  a.m. 

I^ace  of  Meeting:  Willco  Building,  Suite 
400, 6000  Executive  Boulevard,  Rockville, 
MD. 

Contact  Person:  Sean  O'Rourke,  6000 
Executive  Boulevard,  Suite  409,  Rockville, 
MD  20892-7003,  301-44S-2861. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meethig  due  to  the  urgent 
need  to  meeting  timing  limitations  imposed 
by  the  review  and  funding  cycle. 

The  meeting  wrill  be  dcaed  in  accordance 
with  the  provisions  set  ficRth  in  sees. 
552(b)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance, 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Reaearch  Service  Awards  far  Research 
Training;  93.273.  Alcohol  Research  Programs; 
and  93.891.  Alcohol  Research  Center  Grants; 
National  Institutes  of  Health) 

Dated:  February  26, 1998. 
UVanwY.StriDgfidd, 

CommjttM  Management  Officer.  NIH. 
(FR  Doc.  9fr-5586  Filed  3-3-98;  8:45  am] 
O0OK4v*a-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutss  of  Health 

Center  fbr  Scientific  Review;  Notice  of 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  th»  following  Center 
for  Scientific  Review  Special  &nphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 


Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  9-10. 1998. 

Time:  8:30  a.m. 

Place:  Holiday  Ian-Georgetown, 
Washington,  DC. 

Contact  Person:  Dr.  Syed  Quadri,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4132,  Bethesda,  Maryland  20892.  (301) 
435-1211. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  March  11. 1998. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  6170, 
Telephone  Conference. 

Contact  Person:  Dr.  Dennis  Leszczyski, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  6170,  Bethesda. 
Maryland  20892,  (301)  435-1044. 

Z>are:Marchll.l998. 

Time:  3:00  pjn. 

Mace:  NIH,  Rocldedge  2.  Room  4152. 
Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4152.  Bethesda, 
Maryland  20892,  (301)  435-1720. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  16, 1998. 

Time:  12:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4172, 
Telephone  Conference. 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4172.  Bethesda, 
Maryland  20892,  (301)  435-1727. 

This  notice  is  bebig  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  mefll  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  18, 1998. 

Time:  10:00  a.m. 

Place:  Georgetown  Inn,  Washington,  DC. 

Contact  Person:  Dr.  Harold  Davidson, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4216,  Bethesda, 
Maryland  20892.  (301)  435-1776. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  26, 1998. 

Tlime:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4112. 
Telephone  Conference. 

Contact  Person:  Dr.  Gopal  Sharma. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4112,  Bethesda, 
Maryland  20892,  (301)  435-1783. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  30, 1998. 

Time:  8:00  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Gopal  Sharma, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4112,  Bethesda, 
Maryland  20892,  (301)  435-1783. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date;  March  31,1998. 

Time:  12:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4212. 
Telephone  Conference. 


Contact  Person:  Dr.  Nabeeh  Mourad, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4212,  Bethesda, 
Maryland  20892,  (301)  435-1222. 

Name  of  SEP:  Clinical  Sciences. 

Date:  April  3, 1998. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4112, 
Telephone  Conference. 

Contact  Person:  Dr.  Gopal  Sharma, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4112,  Bethesda, 
Maryland  20892,  (301)  435-1783. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  8, 1998. 

Time:  11:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  5196, 
Telephone  Confarencs. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5196,  Bethesda, 
Maryland  20892,  (301)435-1257. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  17, 1998. 

Time:  8:00  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Ramesh  Nayak, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5146,  Bethesda, 
Maryland  20892.  (301)  435-1026. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  April  29, 1998. 

Tune:  8:30  a.m. 

Place:  Ramada  Inn,  Rockville,  MD. 

Contact  Person:  Dr.  Joseph  Kimm, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5178,  Bethesda, 
Maryland  20892.  (301)  435-1249. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  16-17. 1998. 

TiiTie;  9:00  a.m. 

Mace:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Cheryl  Corsaro, 
.Scientific  Review  Administrator,  6701 
Rockledge  Drive,  RooiB  6172,  Bethesda, 
Maryland  20892,  (301)  435-1045. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  above  meeting  (hie  to  the 
urgent  need  to  meet  timing  limitaticms 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  25, 1998. 

Tune:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4112, 
Telephone  Conference. 

Contact  Person:  Dr.  Gopal  Sharma, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4112,  Bethesda, 
Maryland  20892,  (301)  435-1783. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6],  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 


of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  February  24, 1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[PR  Doc.  98-5578  Filed  3-3-98;  8:45  amj 
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BILLINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaitii 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  foUovdng  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meeUngs: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  23. 

Time;  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4100. 
Telephone  Confierence. 

Contact  Person:  Dr.  Paul  Strudler, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4100,  Bethesda, 
Maryland  20892,  (301)  435-1716. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date;  March  24, 1998. 

Time:  12:30  p.m. 

Place:  Holiday  Inn-National  Airport, 
Crystal  City,  VA. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4186,  Bethesda, 
Maryland  20892.  (301)  435-1150. 

Name  of  SEP:  Multidisciplinary  Sciences. 
Dote;  April  5-7, 1998. 
Time:  6:00  p.m. 

Place:  Holiday  Inn  on  the  Lane,  Gjlumbus, 
OH. 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5208,  Bethesda, 
Maryland  20892,  (301)  435-1175. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  April  14. 1998. 

Time:  12:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4172, 
Telephone  Conference. 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4172,  Bethesda, 
Maryland  20892,  (301)  435-1727. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Dote;  April  14, 1998. 

Time;  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4182, 
Telephone  Conference. 


Contort  Person;  Dr.  William  Branche, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4182,  Bethesda, 
Maryland  20892,  (301)  435-1148. 

Purpose/ Agenda:  To  review  Small        ^ 
Business  Innovation  Research. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;  March  9. 1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Silver  Spring,  MD. 

Contact  Person:  Dr.  Robert  Su,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5144,  Bethesda,  Maryland  20892  (301) 
435-1025. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
lugent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  2, 1998. 

Time:  9:00  a.m. 

Place:  American  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  David  Remondini, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  6154,  Bethesda, 
Maryland  20892,  (301)  435-1038. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  February  26, 1998. 
LaVerae  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  98-5584  Filed  3-3-98;  8:45  am] 

BILUNQ  CODE  414A-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-220-1 020-24 1A] 

Notice  of  Proposed  Information 
Collection,  0MB  Approval  Number 
1004-0051 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the  Paper 
Work  Reduction  Act  of  1995,  the  Bureau 
of  Land  Management  (BLM)  is 
announcing  its  intention  to  request 
renewal  of  existing  approval  to  collect 
certain  information  from  individuals 


who  are  required  to  provide  the  actual 
grazing  use  made  by  their  livestock 
while  grazing  public  rangelands.  The 
report  is  used  most  frequently  to 
document  the  grazing  use  made  for  an 
end-of-season  grazing  bilUng  when 
authorized  within  the  terms  and 
conditions  of  a  permit  or  lease  that 
incorporates  an  allotment  management 
plan.  The  report  is  also  used  for 
documenting  forage  harvest,  a  key  data 
for  use  in  conjunction  vnth  the  data 
from  other  monitoring  studies,  when 
evaluating  trend  in  rangeland  health  for 
grazing  allotments.  Form  4130-5 
(ACTUAL  GRAZING  USE  REPORT)  is 
used  under  authority  of  Sections  3  and 
15  of  the  Taylor  Grazing  Act  and 
associated  regulations  foimd  at  43  CFR 
4130.3-2(d)  and  4130.8-l{e).  It  requests 
information  necessary  to  compute  the 
amoimt  of  forage  consumed  by  the 
authorized  grazing  animals  and  prepare 
the  grazing  billing.  Requested 
information  is:  Name  of  grazing 
allotment,  Pasture(s)  grazed,  dates  of 
grazing  use,  and  numbers  and  kind  or 
class  of  livestock.  Information 
concerning  other  factors  that  affect  the 
grazing  use  may  be  voluntarily 
provided,  such  as  death  losses  of 
grazing  animals,  environmental 
influences  such  as  insects,  abnormal 
weather  events,  fire,  etc.  It  also 
documents  the  grazing  use  for  the 
allotment  files. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  May  8,  1998. 

ADDRESSES:  Comments  may  be  mailed 
to:  Regulatory  Affairs  Group  (630), 
Bureau  of  Land  Management,  1849  C 
Street  N.W..  Room  401  LS  Bldg., 
Washington,  D.C.  20240.  Comments 
may  be  sent  via  Internet  to: 
gramey@wo.bhn.gov.  Please  include 
"Attn:  1004-0051"  and  your  name  and 
return  address  in  your  Internet  message. 
Comments  may  be  hand  delivered  to  the 
Bureau  of  Land  Management 
Administrative  Record,  Room  401. 1620 
L  Street.  N.W..  Washington,  D.C. 

Comments  will  be  available  for  pubUc 
inspection  at  the  L  Street  address  during 
regular  business  hours  (8:45  a.m.  to  4:15 
p.m.,  Monday  through  Friday). 
FURTHER  INFORMATION  CONTACT:  George 
Ramey  (202)  452-7747. 
SUPPLa«ENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.8(d).  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
collection  of  information  contained  in 
current  published  rules  to  solicit 
comments  on  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  infonnation  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  throu^  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
BLM  will  receive  and  analyze  any 
comments  sent  in  response  to  this 
notice  and  include  them  with  its  request 
for  approval  from  the  Office  of 
Management  and  Budget  \mder  44 
U.S.C  3501  et  seq. 

The  Taylor  Grazing  Act  (TGA)  of  1934 
(43  U.S.C  315,  315  et  seq.),  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (43  U.S.C.  1701  et 
seq.).  and  the  Public  Rangelands 
Improvement  Act  (PRIA)  of  1978  (43 
U.S.C.  1901  et  seq.)  provide  the 
authority  for  the  Bureau  of  Land 
Management  to  administer  the  livestock 
grazing  program  consistent  with  land- 
use  pliuis,  multiple-use  objectives, 
sustained  yield,  environmental  values, 
economic  considerations,  and  other 
factors.  Sections  3  and  15  of  the  TGA 
and  Regulations  in  43  CFR  4130.3-2(d) 
require  permitees  or  lessees  (graziers)  to 
furnish  a  record  of  the  actual  grazing 
use  made  on  public  rangeland  grazing 
allotments  when  specified  as  a  term  or 
condition  of  a  permit  or  lease.  The 
Regulations  at  43  CFR  4130.8-l(e) 
provide  for  the  end-of-season  billing 
based  upon  the  record  of  actual  grazing 
use.  The  Regulations  were  issued  on 
February  21.  1984  (49  FR  6452)  and  last 
amended  on  February  22, 1995  (60  FR 
9964).  Form  4130-5,  Actual  Grazing  Use 
Report,  is  the  approved  form  to  be  used 
for  recording  the  actual  grazing  use 
made  on  public  rangelands. 

The  BLM  Authorizes  livestock  grazing 
on  the  public  lands  within  specified 
terms  and  conditions.  Recordation  and 
reporting  of  actual  grazing  use  may  be 
included  in  permits  or  leases  to  provide 
infonnation  that  is  necessary  for 
evaluating  the  monitoring  data  collected 
on  the  grazing  allotment  and  for  after 
the  season  billing  for  grazing  use  when 
authorized  under  an  allotment 
management  plan.  The  infonnation 
provided  by  the  grazier  is  used  by  the 
BLM  for  two  specific  purposes: 

a.  To  calculate  the  fees  due  for  the 
grazing  use  completed.  Fees  are  due  the 
United  States  upon  issuance  of  a  billing 
notice  and  must  be  paid  in  full  prior  to 
grazing  use,  except  when  an  allotment 


management  plan  (AMP)  provides  for 
delayed  payment  and  has  been 
incorporated  into  a  grazing  permit  or 
lease.  In  this  later  situation,  a  billing 
notice,  based  upon  the  actual  grazing 
use  completed,  will  be  issued  at  the  end 
of  the  grazing  period  or  year  (43  CFR 
4130.8-l(e)).  Copies  of  the  actual 
grazing  use  report  form  are  furnished 
with  the  annual  grazing  authorization 
for  use  by  the  graziers  in  record  keeping 
during  the  season.  Because  the 
information  collected  is  used  for  billing 
for  grazing  use  or  makes  up  a  part  of  the 
allotment  monitoring  records,  the 
permittee  or  lessee  must  keep  accurate 
and  current  records  for  the  period  of 
time  covered  by  his/her  permit  or  lease. 
The  information  collected  includes 
allotment  and  pasture  location  of  the 
grazing,  the  date  and  niunbers  of 
livestock  turned  on  or  removed  from  the 
range,  and  the  kind  or  class  of  livestock 
grazed.  The  actual  grazing  use  report  is 
required  to  be  submitted  within  15  days 
following  the  end  of  the  grazing  period. 
Failure  to  collect  this  information  will 
prevent  the  BLM  from  providing  proper 
administration. 

b.  To  obtain  information  needed  to 
monitor  and  evaluate  livestock  grazing 
use  on  the  public  lands  for  the  purposes 
of  determining  if  adjustments  in  the 
amoimt  of  use  are  needed,  or  if  other 
management  actions  are  having  the 
desired  effects.  Knowledge  of  actual 
livestock  grazing  use  is  essential  in  the 
monitoring  and  the  evaluation  of  the 
livestock  grazing  management  program. 
Information  on  the  specific  use  is 
essential  for  an  accurate  and  complete 
analysis  and  evaluation  of  the  effects  of 
livestock  grazing  during  particular 
periods  of  time,  as  interrelated  with 
other  factors  such  as  climate,  growth 
characteristics  of  the  vegetation,  and 
utilization  levels  on  the  plants.  Failure 
to  collect  this  information  would  result 
in  less  than  satisfactory  data  and 
reduced  capability  to  make  adjustments 
in  raazing  use  or  management. 

Other  information  required  by  Form 
4130-5  provides:  The  name  and  address 
used  to  identify  the  permittee  or  lessee 
for  matching  the  actual  use  record  with 
the  appropriate  grazing  case  records. 
The  Signature  c^  the  grazier  and  date 
signifies  a  certification  that  the 
information  is  complete  and  accurate 
report  of  the  grazier's  livestock  use  of 
public  rangeland.  The  grazier»may 
provide  other  information  that  they 
wish  in  addition  to  the  required 
elements. 

The  BLM  completes  administrative 
calculations  of  animal  unit  months  of 
grazing  use  made  within  the  allotment 
and  pasture  by  the  kind  or  class  of 
livestock  for  stunmary  use  in  preparing 


a  grazing  bill  and/or  for  use  in  the 
evaluation  of  monitoring  data  for  the 
allotment.  The  record  is  retained  to 
docimient  the  BLM  files.  Without  this 
information,  the  BLM  could  not  hilfill 
its  responsibility  to  manage  uses  of  the 
public  land  as  required  by  law. 

The  required  information  is  only 
available  from  the  grazing  operators. 
Specific  information  is  only  known  by 
a  grazier  who  identifies  specific 
information  pertinent  to  die  purposes  of 
the  form  in  completing  the  reconi  of 
grazing  use.  The  form  was  designed  to 
request  only  basic  information  required 
to  administer  the  livestock  grazing  on 
public  land.  The  information  is 
contained  in  the  grazier's  personal  plans 
or  records  kept  for  the  ranching 
business  purposes  and  does  not  impose' 
a  si^ficant  burden. 

Smce  grazing  on  the  unreserved 
public  lands  is  administered  only  by  the 
BLM,  there  is  no  duplication  of 
information  collections. 

Because  the  actual  grazing  use  that 
occtirs  is  not  constant  from  year  to  year, 
the  required  information  collection 
must  be  made  for  each  grazing  season 
for  which  grazing  use  is  sought.  This 
report  is  completed  annually  during  the 
period  when  actual  grazing  use  is 
required  for  either  end-of-seasoh  billing 
imder  an  AMP,  or  for  uise  in  evaluating 
the  monitoring  data  for  rangeland 
management.  This  information 
collection  is  consistent  with  guidelines 
in  5  CFR  1320.6  without  which  the  BLM 
would  not  be  able  to  administer  the 
Public  Land  Laws. 

There  are  no  assurances  of 
confidentiality  but  the  Privacy  Act 
Notice  is  provided  to  inform  the 
applicants  of  the  uses  to  be  made.  There 
are  no  plans  for  publishing  information 
for  statistical  use. 

On  March  25, 1994  the  BLM 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  to  amend 
the  regulations  for  livestock  grazing.  A 
comment  period  of  120  days  was 
allowed.  Included  in  the  notice  was  a 
request  for  conmients  on  the 
information  collections  involved 
including,  this  collection  (1004-0051). 
Several  conmients  were  received  on  this 
section  addressing  information 
resources  and  questions  of  timeliness 
relating  to  compliance.  Federal  Register 
2/22/95,  page  9925.  Copies  of  the 
comments  are  on  file  at  the  Bureau  of 
Land  Management,  Eastern  States 
Office,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  and  may  be 
reviewed  by  contacting  Jim  Gegen  at 
that  Office. 

The  BLM  experience  and  recent 
tabulations  of  activity  indicate 
approximately  15,000  records  are 
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processed  each  year.  The  annual  cost  to 
the  Government  is  estimated  to  be 
$82,500  for  infonnation  analysis, 
calculations  and  filing  the  records  in 
appropriated  case  files,  incidental 
expenses  for  postage  based  on  15 
minutes  time  with  each  form  at  $21  per 
hour.  Annual  costs  to  the  15,000 
respondents  is  estimated  at  $136,200, 
including  postage  based  on  6,250 
burden  hours  at  $21  per  hour  to  prepare 
the  form  and  to  receive  and  file  their 
actual  grazing  use  report. 

Several  years  experience  has  shown 
that  it  takes  an  average  of  about  25 
minutes  for  an  estimated  15,000  graziers 
to  complete  the  form.  Because  of  the 
variations  in  size  and  complexity  of 
range  livestock  operations,  some  of  the 
15,000  responses  may  take  a  few 
minutes  in  one  recording  session  to 
complete  the  form,  while  others  may 
take  up  to  60  minutes  combined  through 
several  sessions  during  the  grazing  year, 
with  each  requiring  a  few  minutes  to 
enter  the  required  data. 

Any  interested  member  of  the  public 
may  request  and  obtain,  without  charge, 
a  copy  of  BLM  Form  4130-5  the  person 
identified  under  FOR  FURTHER 

INFORMATION  CONTACT. 

All  responses  to  this  notice  will  be 
simimarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  February  26, 1998. 
Carok  J.  Smith, 
Infonnation  Collection  Officer. 
IFR  Doc.  98-5467  Filed  3-3-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
BurMu  of  Land  Management 
[(CA-067-71 22-6606);  CACA-35511] 

Notice  Of  Extension  of  Public 
Comment  Period  for  the  Imperial 
Project  Joint  Draft  Environmental 
Impact  Statement  on  the  imperial 
Project  Proposed  Gold  Mining/ 
Processing  Operation,  Imperial  County 

SUMMARY:  Notice  is  hereby  given  that 
the  comment  period  of  the  Joint  Draft 
Environmental  Impact  Statement/ 
hnpact  Report  pEIS/EIR)  prepared  by 
the  Bureau  of  Land  Management  and  the 
County  of  Imperial  is  extended  for  an 
additional  45  days. 

DATES:  Written  comments  must  be  post- 
marked no  later  than  April  13, 1998. 
ADDRESS:  Written  comments  should  be 
addressed  to  Douglas  Romoli,  Attn: 
Imperial  Project.  El  Centro  Field  Area, 


1661  South  Fourth  St..  El  Centro. 
California  92243. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Romoli  (909)  697-5237. 
SUPPt^MENTARY  INFORMATION:  The  end  of 
comment  period,  as  noted  in  the  Joint 
Draft  mS/EIR  for  the  Imperial  Project 
DEIS/EIR,  was  January  27, 1998, 
extended  to  February  26, 1998.  The 
comment  period  is  now  extended  to 
April  13, 1998.  Names  and  addresses  of 
private  individuals  commenting  on  this 
project  will  be  made  available  to  the 
general  public  imder  the  Freedom  of 
Information  Act  imless  those 
individuals  specifically  request 
confidentiahty  at  the  beginning  of  their 
written  comment. 

Dated:  February  24, 1998. 
Tim  Salt, 

Acting  District  Manager. 
(FR  Doc.  98-5375  Filed  3-3-98;  8:45  am] 
BILUNQ  CODE  431(M0-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

[WY-e21-1430-01;  WYW  137811] 

Public  Land  Order  No.  7319; 
Withdrawal  of  Public  Land  for  Spirit 
Mountain  Caverns;  Wyoming 

AGENCY:  Biueau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-e21-41-6700;  WYW1 18156] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

February  19, 1998. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  18156  for  lands  in  Sublette 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl  18156  effective  December 
1, 1997,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above. 

Pamela  J.  Lewis, 

Chief,  Leasable  Minerals  Section. 

(FR  Doc.  98-5497  Filed  3-3-98;  8:45  am) 

BILUNG  OOOE  4310-a2-P 


SUMMARY:  This  order  withdraws  230.71 
acres  of  public  land  from  surface  entry 
(except  for  disposal  by  exchange)  and 
mining,  for  a  period  of  50  years  for  the 
Bureau  of  Land  Management  to  protect 
important  cave/geological  resource 
values  at  the  Spirit  Moimtain  Caverns 
near  Cody,  Wyoming.  The  land  has  been 
and  will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  March  4,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth,  BLM  Wyoming  State  Office, 
P.O.  Box  1828,  Cheyenne,  Wyoming 
82003.  307-775-6124. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  pubbc  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  (except  disposal  by 
exchange)  imder  the  general  land  laws, 
including  the  United  States  mining  laws 
(30  U.S.C.  Ch.  2  (1994)).  but  not  from 
leasing  imder  the  mineral  leasing  laws, 
to  protect  important  cave/geological 
values  at  the  Spirit  Moimtain  Caverns: 

Sixth  Principal  Meridian 
T.  52N.,R.  102  W., 
Sec.  5,  lot  19,  SWV4NEV4SEV4. 
S'/iNWV4SEV«.  SWV4SEV4, 
WV2SEV4SEV4,  and  SEV4SWV4; 
Sec.  8,  NWV4NEV4  and  NfE'ANW'A. 

The  area  described  contains  230.71  acres  in 
Park  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
lands  under  lease,  license,  or  permit,  or 
governing  the  disposal  of  their  mineral 
or  vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 
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Dated:  February  17, 1998. 
Bod  Amulroiiig, 

Assistont  Secretary  of  the  Interior. 

(FR  Doc.  98-5500  Filed  3-3-98;  8:45  am] 

MLUNQ  OOK  «S1»-a2-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-0C2-O»-142O-OO] 

Notice  of  HUng  of  Plat  of  Survey;  New 
Mexico 

AOGNCY:  Biireau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  described 
will  be  officially  filed  in  the  New 
Mexico  State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico,  on 
March  23, 1998. 

Now  Maxico  Principal  Meridian,  New 
Mexico 

T.8N..R.3W..  accepted  February  13, 1998 
for  Group  933  New  Mexico. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  surveys,  and 
subdivisions. 

These  plats  will  be  in  the  New  Mexico 
State  Office  Bureau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115  for  inspection, 
until  officially  filed.  Copies  may  be 
obtained  from  this  office  upon  payment 
ofSl.lO  per  sheet. 

Dated:  February  23. 1998. 
KeUy  R.  Willianuon  Jr.. 

Acting  Chief  Cadastral  Surveyor  for  New 

Mexico. 

(FR  Doc.  98-5646  Filed  3-3-98;  8:45  am] 

BaXMOCOOE  4310-F»-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60  Day  Notice  of  Intention  To  Request 
Clearance  of  OoHection  of  Information; 
Opportunity  for  Public  Comment 

AQENCY:  Department  of  the  Interior, 
National  Park  Service,  and  Great  Egg 
Harbor  National  Scenic  and  Recreation 
River.  1 

ACTION:  Notice  and  request  for 
comments. 

summary;  The  National  Park  Service 
(NPS)  is  proposing  in  1998  to  conduct 
mail  and  on-site  surveys  of  visitors  and 
landowners  within  the  Great  Egg  Harbor 
River  corridor  to  identify  characteristics, 
use  patterns,  expectations,  preferences, 
and  perceptions  of  the  area  and  its 
management,    j 

Estimated  Numbers  Of 


Responses 

Burden 
hours 

Great  Egg  Har- 

bor River  Visi- 

tor and  Land- 

owner Mail 

Survey  

1000 

500 

Great  Egg  Har- 

bor River  On- 

Site  Visitor 

Survey  ....; 

1500 

250 

Total  

2500 

750 

Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
gathering  the  information  in  the 
proposed  siu-veys.  The  NPS  also  is 
asking  for  comments  on  the  practical 
utility  of  the  information  being 
gathered;  the  accuracy  of  the  burden 
hour  estimate;  ways  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  technology.  The  NPS  goal 
in  conducting  these  surveys  is  to 
incorporate  survey  information  into  a 
General  Management  Plan  to  be  used  by 
local  municipalities  to  guide  planning 
and  alternative  management  strategies 
for  the  Great  Egg  Harbor  River. 

DATES:  Public  comments  will  be 
accepted  on  or  before  May  4,  1998. 

SEND  COMMENTS  TO:  Troy  Hall,  Ph.D., 
Department  of  Forestry,  Virginia  Tech, 
Blacksburg,  VA  24061-0324. 


FOR  FURTHER  INFOIMATION  CONTACT:  Troy 

Hall.  Voice:  540-231-7264.  Email: 
<tehall@vt.edu>. 

supplbientary  information: 

Titles:  Great  Egg  Harbor  River  Visitor 
and  Landowner  Mail  Survey.  Great  Egg 
Harbor  River  On-Site  Survey. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  The  National 
Park  Service  needs  information  to 
incorporate  into  the  General 
Management  Plan  for  the  Great  Egg 
Harbor  National  Scenic  and  Recreation 
River  which  will  guide  future 
management  and  planning  for  the  Great 
Egg  Harbor  River. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  vititors  and  landowners 
about  their  perceptions,  expectations, 
and  preferences  in  the  Great  Egg  Harbor 
River  corridor  area. 

Description  of  respondents:  A  sample 
of  individuals  who  use  the  Great  Egg 
Harbor  River  for  recreation  purposes 
(mail  and  on-site  surveys)  or  who  own 
riverfiront  property  (mail  survey  only) 
along  the  River. 

Estimated  average  number  of 
respondents:  1000  (mail  survey);  1500 
(on-site  survey). 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  one  time,  so  the  nimiber 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  30  minutes  (mail  sxuvey);  10 
minutes  (on-site  survey). 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
500  hours  (mail  survey);  250  hours  (on- 
site  svuT^ey).  j 
Diane  M.  Cooke,       I 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 

[FR  Doc.  98-5289  Filed  3-3-98;  8:45  am) 

NLUNQ  CODE  4310-7IM4 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60-day  Notice  of  Intention  To  Request 
Clearance  of  Collection  of  Information; 
Opportunity  for  Public  Comment 

AGENCY:  Department  of  the  Interior, 
National  Park  Service,  and  Sequoia  and 
Kings  Canyon  National  Parks. 


ACTION:  Notice  and  request  for 

comments. 

J. . 

SUMMARY:  The  National  Park  Service 
(NPS)  is  proposing  in  1998  to  conduct 
a  survey  of  community  residents  in  one 
gateway  community  near  Sequoia  and 
Kings  Canyon  National  Parks  to  refine 
those  issues  related  to  fire  management 
and  associated  smoke  that  are  most 
important  to  pteople  who  live  there.  This 
information  collection  will  support 
ongoing  fire  management  planning  at 
Sequoia  and  Kings  Canyon  National 
Parks. 

Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
gathering  the  information  in  the 
proposed  survey.  The  NPS  also  is  asking 
for  comments  on  the  practical  utility  of 
the  information  being  gathered;  the 
accuracy  of  the  burden  hour  estimate; 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  to  respondents,  including  use  of 
automated  infom^tion  collection 
techniques  or  other  forms  of  information 
technology.  The  NPS  goal  in  conducting 
this  survey  is  to  obtain  park  neighbors' 
perceptions  of  the  existing  fire 
management  program  and  its  effect  on 
residents,  the  commxmity,  and  the 
ecosystem.  Results  of  the  survey  will 
assist  NPS  fire  managers  in  their 
management  decisions  by  providing 
information  about  the  knowledge,  needs 
and  desires  of  the  affected  public  living 
in  the  commimity  that  is  closest  to  the 
two  parks.  The  intended  effect  of  this 
information  collection  is  to  better 
inform  park  managers  about  issues 
important  to  park  neighbors,  to  assist 
them  in  developing  citizen  education 
and  involvement  programs,  and  to  help 
them  formulate  fire  management 
decision  making  criteria  for  fires  in  the 
Park. 

DATES:  Public  comments  will  be 
accepted  on  or  before  May  4, 1998. 
SEND  COMMENTS  TO:  William  Kaage,  Fire 
Management  Officer,  Sequoia  and  Kings 
Canyon  National  Parks,  Three  Rivers, 
California  93271-9700.  phone:  209- 
565-3160. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Kaage,  Fire  Management 
Officer,  Sequoia  and  Kings  Canyon 
National  Parks,  Three  Rivers,  California 
93271-9700,  phone:  209-565-3160;  e- 
mail:  <william_kaage@nps.gov>. 
SUPPLEMENTARY  INFORMATION: 

Titie:  Fine  Management  Planning 
Survey  at  Sequoia  and  Kings  Canyon 
National  Parks. 
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Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  date:  To  be  requested. 

Type  of  request:  Request  tor  new 
clearance. 

Description  of  need:  The  National 
Park  Service  needs  information 
concerning  perceptions  of  residents  who 
live  near  Sequoia  and  Kings  Canyon 
National  Parks  regarding  forest  fire,  fire 
ecology,  regional  fire  management 
history  and  the  effects  of  fire 
management  practices  on  their 
community  and  the  ecosystem.  The 
proposed  information  to  be  collected 
from  park  neighbors  is  not  available 
fi'om  existing  records,  sources,  or 
observations  either  regularly  or 
comprehensively. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  gateway  commimity 
residents  about  Uieir  perceptions  of  fire 
management  in  the  region. 

Description  of  Respondents:  A  sample 
of  adult  householders  living  in  one 
gateway  commujiity  near  Sequoia  and 
Kings  Canyon  National  Parks. 

Estimated  average  number  of 
respondents:  The  number  is  estimated 
to  be  approximately  500  respondents. 

Estimated  average  number  of 
respondents:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
nimiber  of  respondents. 

Estimated  average  burden  hours  per 
response:  15  minutes. 

Frequency  of  response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
The  total  burden  for  1998  will  be 
approximately  125  hoius. 
Diane  M.  Cooke, 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 

(FR  Doc.  98-5290  Filed  3-3-98;  8:45  am) 

NLUNQ  CODE  7310-7O-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
February  10, 1998,  the  United  States 
lodged  with  the  Court  a  proposed 
Consent  Decree  imder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9601  et  seq.  in  United  States  v.  H. 
Brown  Co.,  et  al..  No.  l:96-CV-949 
(W.D.  Mich).  The  Consent  Decree 


resolves  certain  claims  of  the  United 
States  against  Exide  Corporation,  Fisher 
Steel  &  Supply  Comi}any,  Friedland 
Iron  &  Metal  Company,  and  Franklin 
Iron  &  Metal  Company  imder  Section  - 
107(a)  of  CERCLA,  42  U.S.C.  9607(a),  at 
the  H.  Brown  Superfund  Site  ("Site"), 
located  in  Walker,  Kent  County, 
Michigan.  Under  the  Consent  Decree, 
the  settling  defendants  will  pay  the 
United  States  $120,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
publication  of  this  Notice.  Comments 
^ould  be  addressed  to  the  Assistant 
Attorney  General,  "Environment  and 
Natural  Resources  Division.  United 
States  Department  of  Justice,  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington, 
D.C.  20044-7611.  and  should  refer  to 
United  States  v.  H.  Brown  Co.,  et  al..  D.J. 
Ref.  No.  90-11-2-835A.  The  proposed 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Western  District  of  Michigan;  the 
Region  V  Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W..  4th 
Floor.  Washington.  D.C.  20005. 
telephone  no.  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  bom  the 
Consent  DeCTee  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  for  reproduction  costs 
(at  25  cents  per  page)  in  the  amount  of 
$7.75  for  the  Decree,  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber. 

Deputy  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  98-5498  Filed  3-3-98;  8:45  am] 

HLUNQ  COOE  4410-1S^ 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m..  Friday. 
March  6,  1998. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047. 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Year  2000  Compliance.  Closed 

pursuant  to  exemptions  (2)  and  (8). 

2.  SSP  Vacancies  and  Related  Personnel 

Matters.  Closed  pursuant  to 
exemptions  (2)  and  (6). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  98-5647  Filed  2-27-98;  4:22  pmj 

MUMO  CODE  783S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  Na  50-423] 

NorttMMt  NuclMT  Energy  Co.; 
WIlMrawal  of  Application  for 
Aiiwndmwrt  To  Facility  Operating 
Licanaa 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company  (the  licensee)  to 
withdraw  its  June  30, 1997,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  NPF-49  for  the 
Millstone  NiKilear  Power  Station.  Unit 
3,  located  in  New  London  County, 
Connecticut. 

Technical  Specifications  4.6.1.1,  3/ 
4.6.1.2,  and  3/4.6.1.3  require  the  testing 
of  the  containment  to  verify  leakage 
limits  at  a  specified  test  pressure.  The 
proposed  amendment  would  have  (1) 
modified  the  Ust  of  valves  that  can  be 
opened  in  Modes  1  through  4,  (2)  added 
a  footnote  on  procedure  controls,  (3) 
removed  a  footnote  on  Type  A  testing, 
and  (4)  made  editorial  changes  to  the 
Technical  Specifications  and  associated 
Bases  sections. 

The  CtHnmission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Regieter  on  July  30, 1997 
(62  FR  40854).  However,  by  letter  dated 
October  7, 1997,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  30, 1997,  and 
the  licensee's  letter  dated  October  7, 
1997,  which  withdrew  the  appUcation 
for  license  amendment.  The  above 
doomients  are  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Learning  Resources 
Center,  Three  Rivers  Oommunity- 
Technical  College.  574  New  London 
Turnpike,  Norwich.  Connecticut,  and 
the  Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road.  Waterford, 
Connecticut. 

Dated  at  Rockville.  MD,  this  15th  day  of 
October  1M7. 


For  the  Nuclear  Regulatory  Commission. 

Stephen  Demiiek, 

Project  Manager,  Special  Projects  Office — 
Licensing  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  98-5528  Filed  3-3-98;  8:45  ami 
BILUNQ  CODE  7S«ft-«1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-475  and  50-323] 

Pacific  Qaa  and  Eiectric  Co,;  Diat>lo 
Canyon  Nuclaar  Povrar  Plant,  Unit  Noa. 
1  and  2,  Enviromnantai  Aaaeaamant 
and  Rnding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
Considering  issuance  of  an  exemption 
from  certain  reoiirements  of  its 
regulations  for  Facility  Operating 
Licenses  Nos.  DPR-60  and  DPR-82, 
issued  to  Pacific  Gas  and  Electric 
Company  (the  licensee),  for  operation  of 
the  IDiablo  Canyon  Nuclear  Power  Plant 
(DCNPP).  Unit  Nos.  1  and  2,  located  in 
San  Luis  Obispo  County,  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  response  to 
the  Ucensee's  application  dated 
December  8, 1997,  for  exemption  from 
the  requirements  of  10  CFR  50.71(e)(4) 
regarding  submission  of  revisions  to  tile 
Final  Safety  Analysis  Report  (FSAR) 
and  design  change  reports  for  the 
facility  changes  made  under  10  CFR 
50.59  for  DCNPP.  Under  the  proposed 
exemption,  the  licensee  would  schedule 
updates  to  the  single,  unified  FSAR  for 
DCNPP  based  on  the  refueling  cycle  of 
Unit  2. 

The  Need  for  the  Proposed  Action 

Section  50.71(e)(4)  requires  Ucensees 
to  submit  updates  to  their  FSAR  within 
6  months  after  each  refueling  outage 
providing  that  the  interval  between 
successive  updates  does  not  exceed  24 
months.  Since  Units  1  and  2  of  DCNPP 
share  a  common  FSAR,  the  licensee 
must  update  the  same  dociunent  within 
6  months  after  a  refueling  outage  for 
either  unit.  Allowing  the  exemption 
would  maintain  the  FSAR  current 
within  24  months  of  the  last  revision 
and  still  would  not  exceed  a  24-month 
interval  for  submission  of  the  10  CFR 
50.59  design  change  report  for  either 
imit.  j 

Environmental  bnpacts  of  the  Proposed 
Action 

No  changes  aie  being  made  in  the 
types  or  amoimts  of  any  radiological 
e^uent  that  may  be  released  off  site. 


JMI 


There  is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposurd.  The 
Commission  concludes  that  granting  the 
proposed  exemption  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  does  not  afiiect  non- 
radiological  plant  efQuents  and  has  no 
other  environmental  impact.  The 
Commission  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
exemption,  the  staff  considered  denial 
of  the  requested  exemption.  Denial  of 
the  request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  altefnative  action  are 
similar. 

Alternative  Use  of  Resources  ^ 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Pinal  Environmental 
Statements  related  to  the  operation  of 
the  Diablo  Canyon  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2  datedMay  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  FebruaJ7  26, 1908,  the  staff 
consulted  with  the  California  State 
official,  Mr.  Steve  Hsu  of  the  Radiologic 
Health  Branch  of  the  State  Department 
of  Health  Services,  regarding  the 
environmental  impact  of  the- proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  biqpact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  conclndes  that  the 
proposed  action  will  not  have  a 
significant  effiact  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  8, 1997,  whidi  is 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
which  is  located  at  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  D.C..  and  at  the  local 
pubtic  document  room  located  at  the 
California  Polytechnic  State  University, 
Robert  E.  Kennedy  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  Califiornia  93407. 
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Dated  at  Rockville,  Md.  this  26th  day  of 
February  1998. 

For  the  Nuclear  Regulatory  Commission. 
Steven  D.  Bloom, 

Project  Manager  Project  Directorate  IV-2. 
Division  of  Reactor  Projects— m/IV.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  98-5529  Filed  3-3-98;  8:45  am) 

HLUNQ  CODE  7Se»^-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Committee  Meeting; 
Revised  Agenda 

The  agenda  for  the  449th  meeting  of 
the  Advisory  Committee  on  Reactor 
Safeguards  scheduled  to  be  held  on 
March  2-4, 1998.  in  Conference  Room 
T-2B3. 111545  Rockville  Pike. 
Rockville.  Maryland,  has  been  revised  to 
discuss  proposed  NRC  Commission 
definition  of  several  concepts  related  to 
risk-infonned,  performance-based 
regulation.  This  discussion  is  scheduled 
between  11:15  a.m.  and  12:15  p.m.  on 
Tuesday,  March  3. 1998. 

The  agenda  for  March  2  and  4, 1998 
remains  the  same  as  published  in  the 
Federal  Register  on  Friday.  February  20, 
1998  (63  FR  8696). 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
Dr.  Medhat  El-2teftawy,  Acting  Chief. 
Nuclear  Reactors  Branch  (telephone 
301/415-6889),  between  7:30  a.m.  and 
4:15  p.m.  EST. 

Dated:  February  26, 1998. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  98-5608  Filed  3-3-98;  8:45  am) 

BILUNG  CODE  7S90-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
23047;  812-10924] 

Ark  Funds,  et  al.;  Notice  of  Application 

February  26. 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  an  application  under 

section  17(b)  of  the  Investment 

Company  Act  of  1940  (die  "Act")  for  an 

exemption  from  section  17(a)  of  die  Act. 

Summary  of  the  Application 

Applicants  request  an  order  to  permit 
ARK  Funds  to  acquire  all  of  the  assets 
and  stated  liabilities  of  all  of  the  series 
of  Marketvest  Fimds  and  Marketvest 


Funds,  Inc.,  and  one  series  of  ARK 
Fimds. 

Applicants 

ARK  Funds,  Allied  Investment 
Advisors,  Inc.  ("Alhed"),  First  National 
Bank  of  Maryland  ("First  National"), 
Marketvest  Funds  and  Marketvest 
Funds,  Inc.  (collectively,  "Marketvest 
Fimds"),  Dauphin  Deposit  Bank  and 
Trust  Company  ("Dauphin"),  and  First 
Maryland  Bancorp  ("First  Maryland"). 

Filing  Dates 

The  application  was  filed  on     * 
December  24, 1997.  AppUcants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  included  in  this 
notice,  during  the  notice  period. 

Hearing  oc  Notification  of  Hearing 

An  order  granting  the  apphcation  will 
be  issued  imless  the  SEC  orders  a 
hearing.  Interested  p>ersons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  19, 1998,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  ARK  Funds,  One  Freedom 
Valley  Drive,  Oaks,  PA  19456:  Allied, 
1000  East  Pratt  Street,  Baltimore,  MD 
21202;  First  National  and  First 
Maryland,  25  South  Charles  St., 
Baltimore,  MD  21202;  Marketvest 
Funds,  Inc.  and  Marketvest  Fimds, 
Federated  Investors  Tower,  Pittsburgh, 
PA  15222-3779;  and  Dauphin,  213 
Market  St.,  Harrisburg,  PA  17101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annmarie  J.  Zell,  Staff  Attorney,  (202) 
942-0532.  or  Christine  Y.  Greenlees, 
Branch  Chief,  (202)  942-0564  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFOrtMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(telephone  (202)  942-8090). 

Applicants'  Rqiresentations 

1.  ARK  Funds,  a  Massachusetts 
business  trust,  is  an  open-end 
management  investment  company 


registered  under  the  Act.  ARK  Funds 
currenUy  consists  of  twenty-two 
portfolios,  including  the  ARK  Stock 
Portfoho  (the  "ARK  Acquired  Fund") 
and  the  ARK  Pennsylvania  Tax-Free 
Portfolio.  ARK  Funds  is  organizing  four 
new  portfoUos:  ARK  Short-Term  Bond 
Portfoho,  ARK  U.S.  Government  Bond 
PortfoUo,  ARK  Value  Equity  PortfoUo 
and  ARK  International  Equity  Selection 
PortfoUo  (together  with  the  ARK 
Pennsylvania  Tax-Free  PortfoUo,  the 
"Acquiring  Funds"). 

2.  Marketvest  Funds,  a  Massachusetts 
business  trust,  and  Marketvest  Funds. 
Inc.,  a  Maryland  corporation,  are  open- 
end  management  investment  companies 
registered  under  the  Act.  Marketvest 
Funds  currently  consists  of  two  series: 
Maricetvest  Pennsylvania  Intermediate 
Municipal  Bond  Fund  and  Marketvest 
International  Equity  Fund.  Marketvest 
Funds,  Inc.  currently  consists  of  three 
series:  Marketvest  Short-Term  Bond 
Fund,  Marketvest  Intermediate  U.S. 
Government  Bond  Fund  and  Marketvest 
Equity  Fund  (together  with  Marketvest 
Pennsylvania  Intermediate  Municipal 
Bond  Fund  and  Marketvest 
International  Equity  Fund,  the 
"Marketvest  Acquired  Funds.")  The 
Marketvest  Acquired  Funds  and  the 
ARK  Acquired  Fund  collectively  are 
referred  to  as  the  "Acquired  Funds." 

3.  Allied  is  registered  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act")  and  is  the  investment 
adviser  for  the  Acquiring  Funds  and  the 
ARK  Acquired  Fund.  Allied  is  a  wholly- 
owned  subsidiary  of  First  National.  First 
National  is  a  wholly-owned  subsidiary 
of  First  Maryland,  a  bank  holding 
company.  As  of  October  31,  1997,  First 
National  or  its  affiUates,  all  of  which  are 
part  of  a  common  control  group  ("First 
National  Group"),  held  of  record  100% 
of  the  outstanding  shares  of  the  ARK 
Pennsylvania  Tax-Free  Portfolio  and  the 
Ark  Stock  Portfolio,  and  held  or  shared 
voting  power  and/or  investment 
discretion  with  respect  to  more  than  5% 
of  these  shares. 

4.  Dauphin  is  the  investment  adviser 
of  the  Marketvest  Acquired  Funds. 
Dauphin  is  a  "bank,"  as  defined  in 
section  202(a)(2)  of  the  Advisers  Act, 
and  therefore  is  exempt  fi^m 
registration  as  an  investment  adviser 
under  section  202(a)(ll)(A)  of  the 
Advisers  Act.  Dauphin  is  a  wholly- 
owned  subsidiary  of  First  Maryland.  As 
of  October  31. 1997,  Dauphin  or  its 
affiUates,  aU  of  which  are  part  of  a 
common  control  group  (the  "Dauphin 
Group"),  held  of  record  more  than  5% 
of  the  Marketvest  Acquired  Funds,  and 
held  or  shared  voting  power  and/or 
investment  discretion  with  respect  to 
more  than  5%  of  these  shares.  In 
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addition,  as  of  the  same  date,  defined 
benefit  plans  of  Dauphin  or  its 
subsidiaries  owned  in  excess  of  5%  of 
the  Marketvest  Acquired  Funds. 

5.  On  November  7, 1997,  and 
November  11, 1997,  respectively,  the 
boards  of  directors  and  trustees  of 
Maricetvest  Funds  (the  "Marketvest 
Boards")  and  the  board  of  trustees  of 
ARK  Funds  (the  "ARK  Board"), 
including  the  disinterested  directors 
and  trustees,  unanimously  approved  the 
proposed  reorganization  (the 
"Reorganization")  described  in  an 
agreement  and  plan  of  reorganization 
(the  "Reorganization  Agreement").^ 
Pursuant  to  the  Reorganization 
Agreement,  each  Acquiring  Fund  will 
acquire  all  of  the  assets  and  stated 
liabilities  of  the  corresponding  Acquired 
Fund  in  exchange  for  shares  of  the 
Acquiring  Fund  based  on  the  Funds' 
relative  net  asset  values  on  the  closing 
date  (the  "Closing  Date").  Each 
Reorganization  Agreement  further 
provides  that  the  Acquiring  Fund  will 
issue  and  distribute  pro  rata  to  the 
corresponding  Acquired  Fund's 
shareholders  of  record,  determined  as  of 
the  close  of  business  on  the  Qosing 
Date,  the  Acquiring  Fund  shares  issued 
in  exchange  for  the  Acqiiiring  Fimd's 
assets.  This  distribution  will  be 
accomplished  by  the  issuance  of  the 
Acquiring  Fund  shares  to  open  accounts 
OfD  the  share  records  of  the  Acquiring 
Fund  in  the  names  of  the  Acquired 
Fund  shareholders  representing  the  full 
and  fractional  number  of  Acquiring 
Fund  shares  due  each  shareholder 
pursuant  to  the  Reorganization 
Agreement.  All  issued  and  outstanding 
shares  of  the  Acquiring  Fund  will 
simiiltaneously  be  canceled  on  the 
books  of  the  Acquired  Fund.  No 
additional  shares  representing  interests 
in  the  Acqiured  Fund  will  be  issued, 
and  the  Acquired  Fund  subsequently 
will  be  Uquidated. 

6.  The  Marketvest  Acquired  Funds 
ofier  one  class  of  shares,  which  are 
subject  to  a  fitmt-end  sales  charge  but 
are  not  subject  to  a  contingent  deferred 
sales  charge.  The  Marketvest  Acquired 


*  Aoquind  Funds  and  the  corresponding 
Acquliing  Funds  are: 

(i)  Marketvest  Short-Term  Bond  Fund  and  ARK 
Shoil-Tara  Bond  Fund, 

(U)  Marketvest  Intermediate  U.S.  Government 
Bead  Ftmd  and  ARK  U.S.  GovemnMnt  Bond 
Poctfolio, 

(Ui)  Marketvest  Equity  Fund  and  ARK  Value   ' 
Equity  Portfolio. 

(It)  Marketvest  Pennsylvania  Intermediate 
Municipal  Bond  Fund  and  ARK  Pennsylvania  Tax- 
Free  Portfolio. 

(v)  Marketvest  Intenutional  Equity  Fund  and 
ARK  International  Equity  Selection  Portfolio,  and 

(vi)  ARK  Slock  Portfolio  and  ARK  Value  Equity 
Portfolia 


Fund  shares  also  are  subject  to 
distribution  and  shareholder  servicing 
fees,  which  currently  are  being  waived. 
The  Acquiring  Funds  and  the  ARK 
Acquired  Fund  offer  two  classes  of 
shares,  a  Retail  Class  and  an 
Institutional  Class.  As  of  the  date  of  the 
application,  there  were  no  Retail  Class 
shareholders  of  the  ARK  Acquired 
Fund.  The  Institutional  Class  shares  are 
subject  to  neither  a  sales  charge  (front- 
end  or  deferred)  nor  rule  12b-l  fees,  but 
the  ARK  Board  has  authorized  payment 
by  the  Institutional  Class  of  shareholder 
service  fees  of  0.06%.  For  the  purposes 
of  the  Reorganization,  the  Marketvest 
Acquired  Funds  will  be  reorganized  into 
the  Institutional  Class  of  the 
corresponding  Acquiring  Fimds,  and  the 
Institutional  Class  of  the  ARK  Acquired 
Fund  will  be  reorganized  into  the 
Institutional  Class  of  the  Corresponding 
Acquiring  Fund.  The  Institutional  Class 
shares  and  the  Marketvest  Acquired 
Fund  shares  have  similar  rights  and 
obligations  as  described  in  the 
application.  No  sales  load  will  be 
imposed  with'respect  to  the  shares  of 
the  Acquiring  Fimds  to  be  issued  in  the 
Reorganization.  Following  the 
consiunmation  of  the  Reorganization, 
Acquired  Fund  shareholders  will  be 
subject  to  the  shareholder  service  fees 
applicable  to  the  Institutional  Class 
shares. 

7.  Theinvestment  advisory  fees  for 
the  Acquired  Funds  and  Acquiring 
Fimds  aiB  payable  annually.  At  the 
present  time,  Allied  and  Dauphin  are 
waiving  a  portion  of  their  advisory  fees. 
Allied  intends  to  continue  to  waive  a 
portion  of  its  advisory  fees  after  the 
Reorganization. 

8.  The  investment  objectives  of  each 
Acquired  Fund  and  it  corresponding 
Acquiring  Fund  are  similar.  The 
investment  restrictions  and  limitations 
of  each  Acquired  Fimd  and 
corresponding  Acquiring  Fund  are 
substantially  similar,  but  in  some  cases 
involve  differences  in  the  general 
investment  strategies  utilized  by  these 
funds. 

9.  The  Marketvest  Boards  and  the 
ARK  Board  (together,  the  "Boards"), 
including  in  both  cases  the  disinterested 
directors  and  trustees,  found  that 
participation  in  the  Reorganization  is  in 
the  best  interest  of  each  Fund,  and  that 
the  interests  of  existing  shareholders  of 
each  Fimd  will  not  be  diluted  as  a  result 
of  the  Reorganization. 

10.  In  approving  the  Reorganization, 
the  Boards  considered:  (a)  the  terms  and 
conditions  of  the  Reorganization 
Agreement,  including  that  (i)  the 
exchange  of  Acquired  Fimd  shares  for 
Acquiring  Fund  shares  will  take  place 
on  a  net  asset  value  basis,  (ii)  no  sales 


charge  will  be  incuired  by  Acquired 
Fund  shareholders  in  connection  with 
their  acquisition  of  Acquiring  Fund 
shares,  and  (iii)  First  Maryland  will  pay 
any  unamortized  organizational 
expenses  on  the  books  of  the  Acquired 
Fund;  (b)  the  tax-fi«e  status  of  the 
Reorganization;  (c)  the  advantages 
which  may  be  reahzed  by  the  Acquired 
Funds  and  Acquiring  Funds,  including 
economies  of  scale;  (d)  the  agreement  of 
First  Maryland  to  bear  the  costs 
associated  with  the  Reorganization;  and 
(e)  the  £act  that  the  advisory  fee  would 
be  substantially  similar  for  the  Acquired 
Fund  shareholders  becoming 
shareholders  of  the  corresponding 
Acquiring  Funds.  In  addition,  the 
Marketvest  Boards  reviewed  a  number 
of  factors,  including  the  investment 
objectives,  policies  and  restrictions  of 
the  Acquiring  Funds  and  their  relative 
compatibility  with  those  of  the 
corresponding  Miarketvest  Acquired 
Funds,  and  the  shareholder  services  and 
other  fees  appUcable  to  the  Institutional 
Class  of  the  Acquiring  Funds  as 
compared  to  those  applicable  to  the 
Marketvest  Acquired  Funds.  Hie  Boards 
also  considered  the  potential  benefits  to 
First  Maryland  and  its  affiliates  which 
could  result  from  the  Reorganization 
and  concluded  that,  despite  these 
potential  benefits,  various  factore, 
including  those  noted  in  (a)  throu^  (e) 
above,  render  the  Reorganization  fair 
and  in  the  best  interests  of  the 
shareholders  of  the  Acquired  Funds  and 
the  Acquiring  Funds. 

11.  The  expenses  incurred  in 
connection  with  the  Reorganization, 
which  First  Maryland  will  bear,  are 
expected  to  include  professional  fees 
and  the  cost  of  printing  and  mailing  the 
prospectus/proxy  statements,  soliciting 
proxies  and  holding  the  required 
shareholder  meetings. 

12.  Registration  statements  on  Form 
N-14  were  filed  with  the  SEC  with 
respect  to  the  Marketvest  Acquired 
Funds  and  the  ARK  Acquired  Fund  on 
February  13, 1998  and  February  23, 
1998,  respectively.  Applicants  sent  a 
prospectus/proxy  statement  to 
shareholders  of  each  Marketvest 
Acquired  Fund  on  February  20, 1998  for 
their  approval  at  a  meeting  of 
shareholders  scheduled  for  March  19, 
1998.  Apphcants  expect  to  send  a 
prospectus/proxy  statement  to 
shareholders  of  the  ARK  Acquired  Fund 
approximately  30  days  before  the 
shareholders  meeting,  which  is 
currently  schedule  for  April  23, 1998. 

13.  The  Reorganization  Agreement 
between  Marketvest  Funds  and  the  ARK 
Funds  may  be  tenninated  by  the  mutual 
written  consent  of  the  Marketvest  Board 
and  the  ARK  Board  at  any  time  prior  to 
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the  Closing  Date  or  by  either  party  at 
any  time  after  Jirne  30, 1998,  if  the 
closing  has  not  occurred  prior  to  that 
date,  "file  Reorganization  Agreement 
relating  to  the  ARK  Acquired  Fund  may 
be  terminated  and  abandoned  by  the 
ARK  Board  at  any  time  prior  to  the 
Closing  Date. 

14.  The  consunMnation  of  the 
Reorganization  will  be  subject  to  the 
following  conditions  set  forth  in  the 
Reorganization  Agreement:  (a)  the 
shareholders  of  each  Acquired  Fimd 
will  have  approved  the  Reorganization 
Agreement;  (b)  appHcants  will  have 
received  the  exemptive  relief  which  is 
the  subject  of  the  application;  (c)  an 
opinion  of  coimsel  with  respect  to  the 
federal  income  tax  aspects  of  the 
Reorganization  will  have  been  received; 
and  (d)  each  Acquired  Fund  will  have 
declared  and  paid  a  dividend  or 
dividends  on  the  shares  of  the  Acquired 
Fimd  which,  together  with  all  previous 
dividends,  will  have  the  effect  of 
distributing  to  the  shareholders  of  the 
Acquired  Fund  all  of  the  Acquired 
Fund's  investment  company  taxable 
income  and  tax-exempt  interest  income 
for  the  final  taxable  period  and  all  of  its 
net  capital  gains  realized  in  the  final 
taxable  period.  Applicants  agree  not  to 
make  any  material  changes  to  the 
Reorganization  Agreement  that  affect 
the  application  without  prior  SEC 
approval. 

Applicants'  Legal  Analysis 

1 .  Section  1 7(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  fix)m  selUng  any  security 
to,  or  purchasing  any  security  from  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  that 
owns  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person, 
(b)  any  person  5%  or  more  of  whose 
outstanding  voting  seciuities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote  by  such 
other  person,  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by  or 
imder  common  control  with  the  other 
person,  and  (d)  if  such  other  person  is 
an  investment  company,  any  investment 
adviser  of  that  company. 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiUated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors/trustees,  and/or 
common  officers,  provided  that  certain 


conditions  set  forth  in  the  rule  are 
satisfied. 

3.  Applicants  beUeve  that  they  may 
not  rely  on  rule  17a-8  because  the 
Funds  may  be  affiliated  for  reasons 
other  than  those  set  forth  in  the  rule. 
The  ARK  Acquired  Fund  and  the  ARK 
Value  Equity  Portfolio  (the  Fund  into 
which  the  ARK  Acquired  Fund  is 
merging)  have  a  common  investment 
adviser.  Allied.  Allied  is  a  wholly- 
owned  subsidiary  of  First  National.  First 
National  Group  holds  of  record  more 
than  5%  of  the  outstanding  voting 
seciuities  of  the  ARK  Acquired  Fund 
and  the  ARK  Pennsylvania  Tax-Free 
PortfoUo  and  holds  or  shares  voting 
and/or  investment  discretion  with 
respect  to  more  than  5%  of  such 
outstanding  voting  securities.  Because 
of  this  ownership,  the  ARK  Acquired 
Fund  and  the  ARK  Pennsylvania  Tax- 
Free  Portfolio  might  be  deemed  to  be  an 
"affiliated  person"  of  First  National 
under  section  2(a)(3)(B)  of  the  Act. 
Therefore,  the  Reorganization  of  the 
ARK  Acquired  Fund  and  the  ARK  Value 
Equity  Portfolio  may  not  meet  the 
"solely  by  reason  of  requirement  of 
rule  17a-8. 

4.  The  Dauphin  Group  holds  of  record 
more  than  5%  of  the  outstanding  voting 
securities  of  the  Marketvest  Acquired 
Funds  and  holds  or  shares  voting  and/ 
or  investment  discretion  with  respect  to 
more  than  5%  of  their  outstanding 
voting  securities.  First  National  and 
Dauphin  are  under  common  ownership 
and  control  by  First  Maryland.  By  virtue 
of  this  ownership,  an  Acquiring  Fund 
may  be  deemed  to  be  an  "affihated 
person  of  an  affiliated  person"  of  a 
Marketvest  Acquired  Fund.  Thus,  the 
appUcants  are  requesting  an  order 
pursuant  to  section  17(b)  of  the  Act 
exempting  them  from  section  17(a)  to 
the  extent  necessary  to  consimimate  the 
proposed  Reorganization. 

5.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  pohcy  of  each  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act. 

6.  AppHcants  submit  that  the  terms  of_ 
the  Reorganization  satisfy  the  standards 
set  forth  in  section  17(b).  Apphcants 
note  that  the  Boards,  including  the 
disinterested  directors  and  trustees, 
found  that  participation  in  the 
Reorganization  is  in  the  best  interests  of 
each  Fund  and  that  the  interests  of  the 
existing  shareholders  of  each  Fund  will 


not  be  diluted  as  a  resuh  of  the 
Reorganization.  Apphcants  also  note 
that  the  exchange  of  the  Acquired 
Funds'  shares  for  the  Acquiring  Funds' 
relative  net  asset  values. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McForland, 
Deputy  Secretary. 
(PR  Doc.  98-5549  Filed  3-3-98;  8:45  ami 

BILUNQ  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelesM  No.  35-26832;  70-«06«] 

Conectiv,  Inc.;  Order  Auttiorizing 
Acquisition  of  Public  Utility  Companies 
and  Related  Transactions;  Approving 
Organization  of  Service  Company 
Subsidiary;  Authorizing  Certain 
Affiliate  Transactions;  Approving 
Service  Agreements;  and  Reserving 
Jurisdiction 

February  25. 1998. 

Conectiv,  Inc.  ("Conectiv"),  a 
Delaware  corporation  not  currently 
subject  to  the  Public  UtiUty  Holding 
Company  Act  of  1935,  as  amended 
("Act"),  has  filed  an  application- 
declaration,  as  amended,  under  sections 
6(a),  7,  9, 10, 11  and  13  of  the  Act,  and 
rules  80  through  91,  93  and  94,  seeking 
approvals  related  to  the  proposed 
combination  of  Delmarva  Power  &  Light 
Company  ("Dehnarva"),  a  Delaware  and 
Virginia  pubUc  utihty  company,  and 
Atlantic  Energy,  Inc.  ("Atlantic"),  a  New 
Jersey  public  utility  holding  company 
exempt  by  order  imder  section  3(a)(1) 
from  all  provisions  of  the  Act,  except 
section  9(a)(2).  Conectiv  requests, 
among  other  things,  an  order  under 
sections  9(a)(2)  and  10  of  the  Act 
authorizing  its  acquisition  of  all  of  the 
issued  and  outstanding  common  stock 
of  Delmarva  and  Atlantic  by  means  of 
the  mergers  described  below.  Following 
the  transactions,  Conectiv  will  register 
as  a  holding  company  imder  section  5 
of  the  Act. » 

The  Commission  issued  a  notice  of 
the  filing  on  October  3. 1997  (Holding 
Co.  Act  Release  No.  26763).  The 
Commission  received  a  request  for  a 
hearing  dated  October  27. 1997,  from 
South  Jersey  Gas  Company  ("South 
Jersey"),  a  New  Jersey  pubfic  utility 
company  engaged  in  the  transmission, 
distribution,  transportation  and  sale  of 
natural  and  mixed  gases  in  New  Jersey. 


'  Conectiv  will  file  a  notification  of  regictration 
on  Form  USA  within  30  days  of  the  merger  and  »^II 
file  a  registration  statement  on  Form  USB  within  90 
days. 
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South  Jersey  filed  supplemental 
comments  on  November  7, 1997.  By 
letter  dated  December  22, 1997,  South 
Jersey  writhdrew  its  request  for  a 
hearing. 

I.  Backgraund 

Dehnarva  provides  electric  service  in 
Delaware,  Maryland  and  Virginia  and 
gas  service  in  Delaware.  As  of  June  30, 
1997,  Delmarva  provided  electric  utility 
service  to  approximately  445,000 
customers  in  an  area  encompassing 
about  6,000  square  miles  in  Delaware 
(255,000  customers),  Maryland  (170,000 
customers)  and  Virginia  (20,000 
customers),  and  gas  utility  service  to 
appnudnuitely  102,000  customers  in  an 
area  of  about  275  square  miles  in 
northern  Delaware. 

Delmarva 's  gas  facilities  are  located 
exclusively  in  New  Castle  County, 
Delaware.  Delmarva  owns  gas  property 
consisting  of  a  liquefied  natural  gas 
plant  in  Wilmington.  Delaware  with  a 
straage  capacity  of  3.045  million  gallons 
and  a  maximum  daily  sendout  capacity 
of  49,898  Mcf  per  day.'  Delmarva  also 
owns  four  natural  gas  city  gate  stations 
at  various  locations  in  its  gas  service 
territory.  The  stations  have  a  total 
contract  sendout  capacity  of  125,000 
Mcf  p«-  day.  Delmarva  has  111  miles  of 
transmission  mains  (including  11  miles 
of  joint-use  gas  pipelines  that  are  used 
10%  for  gas  distribution  and  90%  for 
electricity  production),  1,539  miles  of 
distribution  mains  and  1,091  miles  of 
service  Unes. 

Delmarva  is  engaged  indirectly, 
through  subsidiaries  and  affiliates,  in 
various  nonutility  activities.  In  general, 
these  activities  include:  acquisition  and 
operation  of  service  businesses 
primarily  involving  heating,  ventilation 
and  air  conditioning  sales,  installation 
and  servicing,  and  other  energy-related 
activities:  provision  of  a  full-range  of 
retail  and  wholesale 
telecommimications  services; 
ownership  and  financing  of  an  office 
building  that  its  leased  to  E)elmarva 
and/or  its  affiliates;  oil  and  gas 
exploration  and  development; 
ownership  of  approximately  2.9%  of  the 
common  stock  of  Chesapeake  Utilities 
Corporation,  a  publicly  traded  gas 
utiUty  company  with  gas  utility 
operations  in  Delaware,  Maryland  and 
Florida;^  gas-related  activities;  and  a 


variety  of  imregulated  investments. 
These  activities,  and  the  subsidiaries 
through  which  they  are  engaged,  are 
described  in  detail  in  Appendix  A  to 
this  order.  On  June  30, 1997,  Delmarva 's 
nonutility  subsidiaries  and  investments 
constituted  aj^roximately  7.5%  of  the 
consolidated  assets  of  Delmarva  and  its 
subsidiaries. 

On  June  30, 1997,  there  were 
61,269,320  shares  of  Delmarva  Common 
Stock,  par  value  $2.25  per  share, 
outstanding  and  1,253,548  shares  of 
Delmarva  preferred  stock  outstanding. 
For  the  fiscal  year  ended  June  30, 1997. 
Delmarva 's  operating  revenues  on  a 
consolidated  basis  were  approximately 
$1,256  million,  of  which  approximately 
$1,018  million  were  derived  fit)m 
electric  operations,  $134  million  from 
gas  operations  and  $104  million  from 
other  operations.  Consolidated  assets  of 
Delmarva  and  its  subsidiaries  at  Jime  30, 
1997  were  approximately  $2,992 
million,  consisting  of  approximately 
$2,531  million  in  electric  utility 
property,  plant  and  equipment; 
approximately  $236  million  in  gas 
utility  property,  plant  and  equipment; 
and  approximately  $225  million  in 
other  corporate  assets. 

Atlantic's  principal  subsidiary  is 
Atlantic  City  Blectric  Company 
("ACE"),  a  public  utility  company 
engaged  in  the  generation,  transmission, 
distribution  and  sale  of  electric  energy. 
ACE  serves  a  population  of 
approximately  476,000  customers  in  a 
2,700  square-mile  area  of  Southern  New 
Jersey.* 

E)elmarva  and  ACE  have  undivided 
ownership  interests  in  two  nuclear 
plants:  Peach  Bottom  Nuclear 
Generating  Station,  a  Pennsylvania 
facility  in  which  each  company  holds  a 
7.51  percent  interest,  and  Salem  Nuclear 
Generating  Station,  a  New  Jersey  facility 
in  which  each  company  holds  a  7.41 
percent  interest.  Delmarva  and  ACE  also 
hold  undivided  ownership  interests  in 
two  Pennsylvania  coal-fired  thermal 
units,  the  Keystone  and  Conemaugh 
generating  stations.^ 


'The  facility  is  us«d  primarily  as  a  peak-shaving 
bcility  Cor  Delmarva 's  gas  customers. 

'The  application  requests  the  Commission  to 
res«rvo  jurisdiction  over  Conectiv's  acquisition  of 
the  common  stock  of  Chesapeake  Utilities 
Corporation  for  a  period  of  three  years  from  the  date 
of  this  order  fo  permit  Conectiv  to  effect  an  orderly 
disposition  of  the  stock  or  otherwise  comply  with 
the  requirements  of  the  Act. 


*  ACE  is  also  a  holding  company  by  reason  of  its 
ownership  of  Deepwater  Operating  Company 
("Deepwater"),  a  public  utility  company.  Deepwater 
owns  no  physical  assets.  It  operates  generating 
facilities  in  New  Jersey  for  ACE. 

ACE  claims  exemption  from  registration  under 
section  3(a)(1)  of  the  Act  by  rule  2.  Prior  to  the 
consummation  of  the  proposed  mergers.  Deepwater 
will  be  either  merged  into  ACE  or  made  a 
subsidiary  of  Atlantic  Energy  Enterprises,  Inc.,  a 
holding  company  for  Atlantic's  nonutility 
subsidiaries. 

'  The  application  states  that  the  four  plants  in 
which  ACE  and  D«lmarva  hold  ownership  interests 
will  account  for  a  lubstantial  proportion  of 
Conectiv's  generation  resources,  although  the  plants 
are  located  outside  the  utilities'  traditional  service 
areas. 


Atlantic  is  engaged  indirectly, 
through  ibeidiaiies  and  associates,  in  a 
variety  of  nonutility  activities.  In 
general,  these  activities  include: 
brokering  of  used  utility  equipment  to 
developing  countries;  provision  of 
utility  consulting  services  related  to  the 
design  of  substations  and  other  utility 
infrastructure;  investment  in  leveraged 
leases  of  commercial  aircraft  and 
container  ships;  development  and 
operation  of  independent  power 
production  projects;  ownership  and 
operation  of  thermal  heating  and 
cooling  system;  and  provision  of  other 
energy-related  services  to  business  and 
institutional  enei^  users.  These 
activities,  and  the  subsidiaries  through 
which  they  are  engaged,  are'described 
in  detain  in  Appendix  B  to  this  order. 
As  of  June  30, 1997,  AUantic's 
nonutility  subsidiaries  and  investments 
constituted  approximately  8.9%  of  the 
'consolidated  book  value  of  the  assets  of 
Atlantic  and  its  subsidiaries. 

As  of  June  30, 1997,  there  were 
52,502,479  shares  of  Atlantic  Common 
Stock,  no  par  value,  outstanding  and  no 
^ares  of  preferred  stock  outstanding. 
For  the  year  ended  Jime  30, 1997, 
Atlfmtic  had  operating  revenues  on  a 
consolidated  basis  of  approximately 
$987  million.  Total  assets  as  of  June  30, 
1997  were  approximately  $2,758 
million. 

The  electric  service  territories  of  ACE 
and  Delmarva  are  not  contiguous,  and 
the  companies  are  not  directly 
interconnected.  However,  Delmarva  and 
ACE,  together  with  other  members  of 
PJM  Interconnection,  LLC  ("PJM"),  a 
regional  power  pool  described  below, 
have  undivided  interests  in,  or  joint 
rights  to  use,  certain  500  kv 
transmission  facilities  that  are  used  to 
import  power  from  the  west  and  to 
deUver  power  from  jointiy  owned  power 
plants  to  their  owner's  systems.  These 
facilities  include  a  transmission  line 
over  the  Delaware  River  and  other  extra- 
high  voltage  lines  that  directly  connect 
the  jointly  owned  power  plant  with 
lower  voltage  lines  of  PJM. 

PJM  is  a  "tight"  power  pool."  The 
application  describes  PJM  as  the  largest 


^The  Commission  noted  in  Untili  Corp.,  Holding 
Co.  Act  Release  No.  25624  (April  24, 1992): 

Generally,  a  tight  power  pool  consists  of  two  or 
more  electric  systems  which  coordinated  the 
planning  and/or  operation  of  their  bulk  power 
facilities  for  the  purpote  of  achieving  greater 
economy  and  reliability  in  accordance  with  a 
contractual  agreement  that  establishes  each 
member's  responsibilities. 

Tight  power  pools  have  centralized  dispatch  of 
generating  facilities,  whereby  energy  and  operating 
reserves  are  interchanged  among  the  participant 
systems  and  transferred  over  facilities  owned  by  the 
individual  participants.  Participants  have 
contractual  requirements  relating  to  generating 


JMI 


and  most  sophisticated  centrally 
dispatched  electric  control  area  in  North 
America,  and  the  third  largest  in  the 
world.'  The  PJM  service  territory 
includes  all  or  part  of  Pennsylvania. 
New  Jersey.  Maryland,  Delaware, 
Virginia  and  the  District  of  Colimibia. 
PJM's  objectives  are  to  ensure  reliability 
of  the  bulk  power  transmission  system 
and  to  facilitate  an  open-competitive 
wholesale  electric  market. 

PJM  became  the  first  operational 
Independent  System  Operator"  in  the 
United  States  on  January  1, 1998, 
managing  the  PJM  Open  Access 
Transmission  Tariff  and  lacilitating  the 
Mid-Atlantic  spot  maricet.  With  the 
implementation  of  the  Tariff,  PJM  began 
operating  the  nation's  first  regional,  bid- 
based  energy  mari^et. 

In  order  to  achieve  economy  and 
reliability  in  the  bulk  power  supply 
within  the  PJM  region,  PJM  members 
coordinate  the  planning  and  operation 
of  their  systems,  share  installed  and 
operating  reserves  to  reduce  installed 
generator  reqiurements,  and  participate 
in  centralized  unit  commitment, 
coordinated  bilateral  transactions,  and 
instantaneous  real-time  dispatch  of 
energy  resources  to  meet  customer  load 
requirements  throughout  PJM.  Within 
the  PJM  pool,  there  is  a  wholesale 
energy  market  based  on  a  "split-the- 
savings"  energy  exchange.  There  is  also 
a  reciprocal  sharing  of  capacity 
resoiirces  and  a  competitive  market  is 
transmission  entitlements  to  import 
energy. 

Delmarva's  generation  and  bulk 
transmission,  and  ACE's  generation  and 
transmission  facilities  are  operated  on 
an  integrated  basis  with  those  of  other 
PJM  members.  The  PJM  staff  centrally 
forecasts,  schedules  and  coordinates  the 
operation  of  generating  units,  bilateral 
transactions  and  the  spot  energy  market 
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capacity  and  operating  reserves,  together  with 
specific  financial  penalties  if  these  requirements  are 
not  met.  Sufficient  transmission  capacity  is  made 
available  to  realize  the  full  value  of  operating  and 
planning  coordination. 

Id.  at  10,  n.22. 

'Comparable  tight  pools  are  the  New  York  Power 
Pool  and  the  New  England  Power  Pool 
("NEPOOL"). 

•  Independent  system  operators  are  generally 
established  to  coordinate  access  to  and  delivery  of 
electric  power  generated  by  a  number  of  sources. 
The  U.S.  Department  of  Energy  in  an  August  1997 
report  entitled  Electricity  Prices  in  a  Competitive 
Envimnment:  Marginal  Cost  Pricing  of  Generation 
Services  and  Financial  Status  of  Electric  Utilities. 
defines  an  "Indspendent  System  Operator"  as  "la] 
neutral  operator  responsible  for  maintaining  an 
instantaneous  balance  of  the  grid  system.  The 
Independent  System  Operator  performs  its  function 
by  controlling  the  dispatch  of  flexible  plants  to 
ensure  that  loads  match  resources  available  to  the 
system."  Id.  at  106. 


to  meet  load  requirements.  ^  To  maintain 
a  reliable  and  secure  electric  system, 
PJM  mmitors,  evaluates  and 
coordinates  the  operation  of  over  8,000 
miles  of  high-voltage  transmission  lines. 
Operations  are  closely  coordinated  with 
neighboring  control  areas,  and 
information  is  exchanged  to  enable  real- 
time security  assessments  of  the 
transmission  grid.  PJM  provides 
accounting  services  for  energy,  ancillary 
services,  transmission  services,  and 
capacity  reserve  obligations. 

Conectiv  was  formed  to  become  a 
holding  company  for  Delmarva  and 
Atlantic  following  consummation  of  the 
proposed  mergers,  as  contemplated  by  a 
merger  agreement  dated  as  of  August  9, 
1996,  as  amended  and  restated  as  of 
December  26, 1996  ("Merger 
Agreement").  At  present,  Conectiv's 
common  stock,  consisting  of  1,000 
issued  and  outstanding  shares,  is  owned 
by  Debnarva  and  Atlantic,  each  of 
which  owns  500  shares,  llie 
shareholders  of  Delmarva  and  Atlmtic 
approved  the  proposed  mergers  at  their 
respective  meetings  held  on  January  30, 
1997. 

Conectiv  will  serve  approximately 
921,000  electric  customers  in  New 
Jersey,  Delaware,  Maryland  and 
Virginia,  and  102,000  gas  customers  in 
Delaware.  The  service  territory  of  the 
Ckinectiv  system  will  extend  from  the 
Virginia  portion  of  the  Delmarva 
Peninsula  north  to  Atlantic  Qty,  New 
Jersey  and  west  to  Wilmington, 
Delaware.  As  of,  and  for  tiM  fiscal  year 
ended,  June  30, 1997,  the  combined 
assets  of  Delmarva  and  Atlantic  would 
have  totalled  approximately  $5.75 
billion,  the  combined  operating 
revenues  would  have  totaled 
approximately  $2.24  billion  and  the 
combined  installed  generating  capacity 
would  have  totaled  4417  MW. 

Conectiv  believes  that  the  mergers 
will  lead  to  economies  of  scale  through 
the  elimination  of  duplicate  facilities 
and  positions,  integration  of  corporate 
and  administrative  programs,  improved 
purchasing  and  production  capacity  and 
reserves,  and  generally  more  efficient 
operations.  Conectiv  estimates  that  the 
mergers  could  result  in  net  cost  savings 
of  more  than  $500  million  during  the 
ten-year  period  follovtring  the  mergers. 
Conectiv  expects  approximately  59.55% 
of  the  savings  to  occur  through  labor 
reductions  in  redundant  positions. 


4.48%  fit)m  reduced  facilities,  21.51% 
from  economies  of  scale  and  cost 
avoidance  in  corporate  and 
administrative  programs,  9,64%  from 
purchasing  economies  for  non- fuel 
materials  and  supplies,  and  4.82%  .from 
purchasing  economies  for  fuel  and 
power  purchases. 

Under  the  Merger  Agreement,  DS  Sub, 
Inc.,  a  Delaware  direct  subsidiary  of 
Conectiv  formed  for  purposes  of  die 
merger,*"  will  be  merged  with  and  into 
Delmarva,  with  E)ehnarva  as  the 
surviving  corporation  ("Delmarva 
Merger"),  and  Atlantic  will  be  merged 
with  and  into  Conectiv,  with  Conectiv 
as  the  surviving  corporation  ("Atlantic 
Merger"  and,  together  with  Delmarva 
Merger,  "Mergers").  As  a  result  of  the 
M«gers,  Delmarva  and  its  direct 
subsidiaries  and  certain  direct 
subsidiaries  of  Atlantic  will  become 
direct  subsidiaries  of  Conectiv,  and 
Conectiv  will  be  a  holding  company 
within  the  meaning  of  the  Act. 

Upon  consummation  of  the  Mergers, 
each  issued  and  outstanding  share  of 
Delmarva  Common  Stock  will  be 
converted  into  the  right  to  receive  one 
share  of  Conectiv  common  stock 
("Conectiv  Common  Stock")  ("Debnarva 
Conversion  Ratio").  Each  issued  and 
outstanding  share  of  Atlantic  common 
stock  ("Atlantic  Common  Stock")  vnll 
be  converted  into  the  right  to  receive 
0.75  shares  of  Conectiv  Common  Stock 
("Atlantic  Conversion  Ratio")  and  0.125 
shares  of  Class  A  common  stock  of 
Conectiv  ("Conectiv  Class  A  Common 
Stock").*!  Based  on  the  capitalization 
and  the  Delmarva  Conversion  Ratio  and 
the  Atlantic  Conversion  Ratio,  the 
shareholders  of  Delmarva  and  Atlantic 
would  own  securities  representing 
approximately  60.6%  and  39.4%, 
respectively,  of  the  outstanding  shares 
of  the  Conectiv  Common  Stock,  and  the 
shareholders  of  Atlantic  would  own 
100%  of  the  outstanding  shares  of  the 
Conectiv  Class  A  Common  Stock. 

The  Conectiv  Class  A  Common  Stock 
is  a  "letter"  or  "tracking"  stock, 
designed  to  track  the  performance  of  the 
currently  regulated  electric  utility 
business  of  ACE  ("Targeted 
Business").*^  The  application  states  that 
the  Conectiv  Class  A  Common  Stock, 
which  will  be  issued  only  to  the  holders 


"The  PJM  staff  coordinates  the  planning  of 
generation  to  meet  combined  peak  loads  of  the 
control  area.  They  coordinate  planning  of  the 
interconnected  bulk  power  transmission  system  to 
deliver  energy  reliably  and  economically  to 
customers.  PJM  conducts  many  specialized 
planning  studies  within  the  pool  and  with 
surrounding  entities. 


">The  authorized  capital  stock  of  DS  Sub  consists 
of  1000  ihares  of  common  stock,  $0.01  par  value, 
all  of  which  is  held  by  Ck>nectiv. 

"  The  outstanding  shares  of  preferred  stock  of 
Delmarva  and  Atlantic  will  not  be  affected. 

"In  conjunction  with  the  Mergers  and  the 
findings  and  recommendations  of  the  New  Jersey 
Commission  on  April  30,  1997,  on  the  restructuring 
of  the  New  Jersey  electric  industry,  ACE  expects  to 
move  all  of  its  currently  nonregulated  operations 
out  of  ACE.  ACE  would  retain  only  the  Targeted 
Business. 
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of  the  Atlantic  Common  Stock,  allocates 
proportionately  more  of  the  risks 
associated  with  the  Targeted  Business  to 
Atlantic's  current  stockholders  and,  at 
the  same  time,  provides  them  the 
oppcrtimity  to  participate  in 
prof>ortionately  more  of  the  growth 
prospects  of  the  Targeted  Business.  The 
Meiger  Agreement  provides,  subject  to 
declaration  by  the  Conectiv  Board  of 
Directors,  and  its  obligation  to  react  to 
the  financial  condition  and  regulatory 
environment  of  the  company  and  its 
results  of  op>erations,  that  the  dividends 
declared  and  paid  on  the  Conectiv  Class 
A  Common  Stock  will  be  maintained  at 
a  level  of  $3.30  per  share  per  annum 
imtil  the  earlier  of  July  1,  2001,  or  the 
end  of  the  twelfth  calendar  quarter  in 
which  the  Mergers  become  effective 
("Initial  Period").  The  application- 
declaration  states,  that  after  the  Initial 
Period,  Conectiv  intends  to  pay 
dividends  to  the  holders  of  die  Conectiv 
Class  A  Common  Stock  at  a  rate  equal 
to  90%  of  net  earnings  attributable  to 
the  Targeted  Business  in  excess  of  $40 
million.  *3  Through  the  use  of  the 
tracking  stock,  the  holders  of  Atlantic 
Common  Stock  will  retain  more  than 
half  the  benefits  and  risks  relating  to  the 
Targeted  Business  after  the  Mergers. 

Holders  of  the  Conectiv  Class  A 
Common  Stock  will  not  have  any 
specific  rights  or  claims  against  the 
businesses,  assets  and  liabilities  of  the 
Targeted  Business,  other  than  as 
common  stockholders  of  Conectiv. 
Holders  will  be  subject  to  risks 
associated  with  an  investment  in 
Conectiv  and  all  of  its  businesses,  assets 
and  iiabihties.  Both  holders  of  Conectiv 
Common  Stock  and  holders  of  Conectiv 
Class  A  Common  Stock  will  be  entitled 
to  one  vote  per  share  on  all  matters 
submitted  to  a  vote  at  any  meetings  of 
stockholders,  subject  to  the  rights,  if 
any,  of  holders  of  any  outstanding  class 
of  preferred  stock.  The  holders  of 
Conectiv  Common  Stock  and  the 
holders  of  Conectiv  Class  A  Common 
Stock  will  vote  as  one  class  for  all 
purposes,  except  as  may  otherwise  be 
required  by  the  laws  of  Delaware.  >« 


"The  Merger  Agreement  further  provides  that  if, 
and  to  the  extent  that,  the  annual  dividends,  paid 
on  tha  Conactiv  Class  A  Common  Stock  during  the 
Initial  Period  exceeds  100%  of  Conectiv's  earnings 
attributable  to  the  Targeted  Business  in  excess  of 
$40  million  per  year  during  the  Initial  Period,  the 
Conectiv  Board  may  consider  this  fact  in 
determining  the  appropriate  annual  dividend  rate 
on  the  Conectiv  Class  A  Common  Stock  following 
the  Initial  Period. 

'*  There  are  also  special  provisions  governing  the 
conversion  and  redemption  of  the  Conectiv  Class  A 
Common  Stock,  either  at  the  discretion  of  Conectiv 
or  in  the  event  of  a  merger,  tender  offer  or 
disposition  of  all  or  sulMtantially  all  of  the  assets 
of  the  Targeted  Business.  A  more  complete 
description  of  the  Conectiv  Class  A  Common  Stock 


Both  the  Class  A  Common  Stock  and 
the  Common  Stock  will  be  publicly 
traded,  will  have  full  voting  rights  and 
will  be  able  to  be  evaluated  through 
regular  periodic  filings  under  the 
Securities  Exchange  Act  of  1934."  The 
Conectiv  Class  A  Common  Stock  will 
have  no  preference  or  accrual  rights. 
Further,  the  Conectiv  Class  A  Common 
Stock  will  have  the  same  priority  in 
liquidation  as  the  Common  Stock. 

The  application  explains  that  the  use 
of  two  classes  of  Conectiv  common 
stock  was  proposed  during  the  merger 
negotiations  as  a  means  to  address  the 
merger  partners'  differing  evaluations  of 
the  growth  prospects  of,  and 
uncertainties  associated  with 
deregulation  of,  ACE's  regulated  electric 
utihty  business.  The  Boards  of  Delmarva 
and  Atlantic  determined  that  the  use  of 
tracking  stock  was  necessary  to  bridge 
the  companies'  differing  views 
concerning  the  appropriate  conversion 
ratio  for  a  business  combination. 

Delmarva  currently  has  in  place  a 
long-term  incentive  plan  and  Atlantic 
has  in  place  an  equity  incentive  plan. 
Upon  completion  of  the  Mergers,  a 
Conectiv  plan  will  replace  both  plans.*" 
The  Conectiv  plan  provides  for  a 
maximum  number  of  five  million  shares 
of  Conectiv  Common  Stock  available  for 
issuance  under  the  plan. 

Prior  to  the  consimmiation  of  the 
Mergers,  Conectiv  will  form  a  subsidiary 
service  company,  Conectiv  Resoiux» 
Partners,  Inc.  ("Conectiv  Resource") 
(formerly  Support  Conectiv,  Inc.),  to 
serve  the  Conectiv  system  companies.*' 
Conectiv  Resource  will  provide  a  variety 
of  administrative,  management. 


is  provided  in  the  "Description  of  the  Company's 
Capital  Stock"  on  pages  75  to  97  of  the  Joint  Proxy 
filed  as  Exhibit  G-2  to  the  application.  Risk  factors 
associated  with  the  dual  class  capital  structure  are 
also  discussed  extensively  in  the  Joint  Proxy  on 
pages  14  to  22  under  the  heading  "Risk  Factors." 

''The  notes  to  the  consolidated  flnancial 
statements  of  Conectiv  will  include  condensed 
financial  information  of  ACE.  Complete  financial 
sutements  of  ACE  will  continue  to  be  filed  with  the 
Commission  under  the  Securities  Exchange  Act  of 
1934  and  will  be  available  to  Conectiv  stockholders 
upon  request. 

'•On  January  30. 1997,  the  shareholders  of 
Delmarva  and  Atlantic  approved  the  Conectiv 
Incentive  Compensation  Plan,  a  comprehensive 
cash  and  stock  compensation  plan  providing  for  the 
grant  of  annual  incentive  awards  as  well  as  long- 
term  incentive  awards  such  as  restricted  stock, 
stock  options,  stock  appreciation  rights, 
performance  units,  dividend  equivalents  and  other 
types  of  awards  as  the  committee  of  the  Conectiv 
Board  that  will  administer  the  plan  deems 
appropriate. 

"Conectiv  Resource's  authorized  capital  stock 
will  consist  of  up  to  3,000  shares  of  common  stock. 
$1  par  value  per  share.  Conectiv  requests 
authorization  to  acquire  the  voting  securities  of 
Conectiv  Resource  as  part  of  the  Mergers.  Conectiv 
will  hold  all  issued  and  outstanding  shares  of 
Conectiv  Resounx  common  stock. 


engineering,  construction, 
environmental  and  support  services, 
including  services  relating  to  electric 
power  planning  electric  system 
operations,  materials  management, 
facilities  and  real  estate,  accoiuting, 
budgeting  and  financial  forecasting, 
finance  and  treasury,  rates  and 
regulation,  legal,  internal  audit, 
corporate  communications, 
environmental  matters,  fuel 
procurement,  corporate  planning, 
in^festor  relations,  htmian  resources, 
marketing  and  customer  services, 
information  systems  and  general 
administrative  and  executive 
management  services.  *" 

Conectiv  Reso\ut:e  will  enter  into  a 
service  agreement  with  each  associate 
company  to  which  it  rendera  services 
("Service  Agreement").*'  In  accordance 
with  the  Service  Agreement,  services 
provided  by  Conectiv  Resource  will  be 
directly  assigned,  distributed  or 
allocated  to  an  associate  company  by 
activity,  project,  program,  work  order  or 
other  appropriate  basis.  Employees  of 
Conectiv  Resource  will  record 
transactions  utilizing  the  existing  data 
capture  and  accounting  systems  of  each 
client  associate  company.  Costs  of 
Conectiv  Resource  will  be  accumulated 
in  accounts  of  Conectiv  Resource  and 
directly  assigned,  distributed  and 
allocated  to  the  appropriate  client 
company  in  accordance  with  the 
guidelines  set  forth  in  the  Service 
Agreement. 

It  is  anticipated  that  Conectiv 
Resource  will  be  staffed  by  the  transfer 
of  current  personnel  of  Delmarva, 
Atlantic  and  their  subsidiaries.  Conectiv 
Resource's  accounting  and  cost 
allocation  methods  and  procedures  will 
be  structured  so  as  to  comply  with  the 
Commission's  standards  for  service 
companies  in  registered  holding 
company  systems.  Conectiv  states  that 
the  Service  Agreement  is  structured  so 
as  to  comply  with  section  13  of  the  Act 
and  the  Commission's  rules  and 
regulations  under  the  Act.  Thus,  charges 
for  all  services  provided  by  Conectiv 
Resource  to  associate  companies  will  be 


"No  change  in  the  organization  of  Conectiv 
Resource,  the  type  and  character  of  the  companies 
to  receive  services,  the  methods  of  allocating  costs 
to  associate  companies,  or  the  scope  or  character  of 
services  shall  be  made  unless  and  until  Conectiv 
Resource  has  given  the  Commission  written  notice 
of  the  proposed  change  not  less  than  60  days  ptiot 
to  the  proposed  effectiveness  of  the  change.  If,  upon 
receipt  of  such  notice,  the  Commission  notifies 
Conectiv  Resource  within  the  60-day  period  that  a 
question  exists  as  to  whether  the  proposed  change 
is  consistent  with  the  provisions  of  section  13  of  the 
Act  or  related  rules,  Conectiv  Resource  will  be 
required  to  file  a  declaration  and  the  proposed 
change  shall  not  became  effective  until  authorized 
by  order  of  the  Commission. 

'•See  Exhibit  B-2  to  the  application. 
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on  an  at-cost  basis,  as  detennined  under 
rales  90  and  91  under  the  Act. 

The  interested  state  regulatory 
authorities  have  approved  the  proposed 
Mergers  and/or  related  matters.  The 
Virginia  State  Corporation  Conunission 
approved  the  Mergers  by  order  dated 
August  6, 1997.  The  Delaware  PubHc 
Service  Commission  approved  the 
Mergers  by  order  dated  September  23, 
1997,  the  Pennsylvania  PubUc  Utility 
Commission,  by  order  dated  October  2, 
1997,  authorized  the  transfer  of  control 
of  ACE  and  Delmarva  to  Conectiv 
through  a  transfer  of  stock.  The  New 
Jersey  Board  of  PubUc  UtiHties 
approved  the  Mergers  by  order  dated 
December  30, 1997.  The  Maryland 
PubUc  Service  Commission  approved 
the  Mergers  by  order  dated  July  16, 
1997.  The  Federal  Energy  Regulatory 
Commission  ("FERC")  approved  the 
proposed  Mergers  on  July  30, 1997.20 
The  Nuclear  Regulatory  Commission 
approved  the  transfer  of  the  nuclear 
power  licenses  to  Conectiv  by  order 
dated  December  18, 1997.  Delmarva  and 
AUantic  filed  Premerger  Notification 
and  Report  Forms  wiSi  the  Antitrust 
Division  of  the  U.S.  Department  of 
Justice  and  the  Federal  Trade 
Commission  imder  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976.  The  apphcable  waiting  period 
expired  on  August  25, 1997  without  any 
comments  being  provided  on  the  filing. 

Fees  and  expenses  in  the  estimated 
amount  of  $19,318,060  are  anticipated 
in  connection  with  the  proposed 
transaction. 

n.  Discussion 

The  proposed  acquisition  by  Conectiv 
of  all  of  the  issued  and  outstanding 
common  stock  of  Delmarva  and  of 
AUantic  requires  prior  Commission 
approval  imder  sections  9(a)(2)  and  10 
of  the  Act.  The  various  issuances  and 
sales  of  securities,2i  and  related 
acquisitions  of  securities,  involved  in 
the  Mergers  are  subject  to  sections  6(a) 
and  7,  and  9(a)(1)  and  10  respectively, 
of  the  Act.The  proposed  service 
agreements  are  subject  to  section  13  of 
the  Act  and  mles  80-91,  93  and  94.  The 
Commission  has  reviewed  the  proposed 
transactions  and  finds  that  the 
requirements  of  the  Act  are  satisfied, 
except  as  to  the  matter  over  which 
jurisdiction  is  reserved. 


A.  Statutory  Integration  Requirements 

As  a  preliminary  matter,  it  is 
necessary  to  determine  the  extent  to 
which  the  proposed  principal  system  of 
Conectiv,  i.e.,  the  combined  electric 
properties  of  Delmarva  and  AUantic,  is 
an  integrated  pubhc  utility  system 
within  the  meaning  of  section 
2(a)(29)(A)oftiieAct.  The 
Commission's  appUcation  of  the 
integration  requirements  of  section 
10(c)(1)  of  tiie  Act,  and  by  reference, 
section  11(b)(1),  is  central  to  its 
authorization  of  the  proposed 
acquisition  by  Conectiv  of  Delmarva  and 
Atlantic.  Once  this  question  is  decided, 
it  is  necessary  to  consider  whether 
Conectiv  may  own  the  Delmarva  gas 
integrated  system  as  an  additional 
system, 

1.  Integration  Standards 

Section  10(c)(1)  requires  the 
Commission  not  to  approve  an 
acquisition  that  "would  be  detrimental 
to  tiie  carrying  out  of  the  provisions  of 
section  11."  22  Section  11(b)(1)  of  the 
Act,  in  turn,  generally  confines  the 
utihty  properties  of  a  registered  holding 
company  to  a  "single  integrated  public- 
utihty  system,"  either  gas  or  electric,  as 
discussed  below.23 


«>  See  Atlantic  City  Power  Electric  Company  and 
Delmaiva  Power  &  Lig^t  Company,  Dkt.  No.  EC97- 
7-01  Ouly  30.  1997). 

*'  These  traiuactions  include  the  issuance  of 
Conectiv  Common  Stock  in  exchange  for  shares  of 
Delmarva  and  Atlantic  Common  Stock  and  the 
issuance  of  Conectiv  Class  A  l^mmon  Stock  for 
Atlantic  Owuaon  Stock. 


"  The  Commission  has  interpreted  this  provision 
to  bar  a  utility  acquisition  by  a  registered  (or  to-be- 
registered]  holding  company  that  would  not  be 
permissible  under  section  11(b)(1)  of  the  Act.  See. 
e.g..  Electric  Bond  and  Share  Co.,  33  S.E.C  21,  31, 
(1952). 

Section  10(c)(1)  further  prohibits  Commission 
approval  of  an  acquisition  that  "is  unlawful  under 
the  provisions  of  section  8."  Section  8  prohibiu  an 
acquisition  by  a  registered  holding  company  of  an 
interest  in  an  electric  utility  and  a  gas  utility 
serving  substantially  the  same  territory  without  the 
express  approval  of  the  state  commission  when  the 
state's  law  prohibits  or  requires  approval  of  the 
acquisition. 

New  Jersey,  Virginia,  Delaware  and  Pennsylvania 
law  do  not  prohibit  the  proposed  ownership  by 
Conectiv  of  both  gas  and  electric  properties.  As 
previously  noted,  all  of  the  interested  state  utility 
commissions  have  approved  the  proposed  merger 
and/or  related  matters. 

*'The  limitation  in  intended  to  eliminate  evils 
that  Congress  found  to  exist  "when  the  growth  and 
extension  of  holding  companies  bears  no  relation  to 
*  *  *  the  integration  and  coordination  of  related 
operating  properties."  Section  1(b)(4)  of  the  Act. 
Congress  believed  that,  "in  the  absence  of  clearly 
overriding  considerations  a  utility  system  should 
have  a  management  single-mindedly  devoted  to 
advancing  the  interests  of  its  investors  and 
consumers  and  not  engaged,  through  the  means  of 
the  holding  company  device,  in  operating  other 
utility  or  non-utility  businesses."  New  England 
Electric  System.  41  S.E.C.  888  (1964).  rev'd,  SEC  v. 
New  Eitgland  Electric  System.  346  F.2d  399  (1st  Cir. 
1966),  revd  and  remanded.  384  U.S.  176  (1965),  on 
remand.  376  F.2d  107  (1st  Cir.  1967),  rev'd.  390 
U.S.  207  (1968). 

The  "other  business"  clauses  of  section  11(b)(1) 
further  limit  the  nonutility  businesses  of  a 
registered  holding  company  to  those  that  are 
"reasonably  incidental,  or  economically  necessary 
or  appropriate  to  the  operations  of  such  integrated 


Section  2(a)(29)(A)  defines  an 
integrated  pubUc-utility  system,  as 
appUes  to  electric  utility  properties,  to 
mean: 

a  system  consistiog  of  one  or  more  units  of 
generating  plants  and/or  transmission  lines 
or  distributing  bcilities,  whose  utility  assets, 
whether  owned  by  one  or  more  electric 
utility  companies,  are  physically 
interconnected  or  capable  of  physical 
interconnection  and  which  imder  normal 
conditions  may  be  economically  operated  as 
a  single  interconnected  and  coordinated 
system  confined  in  its  operations  to  a  single 
area  or  region,  in  one  ot  more  States,  not  so 
large  as  to  impair  *  *  *  the  advantages  of 
localized  management,  efikient  operations, 
and  the  effectiveness  of  regulation. 

Section  2(a)(29)(B)  defines  an  integrated 
pubHc-utihty  system,  as  appUed  to  gas 
utihty  properties,  to  mean: 

a  system  consisting  of  one  or  more  gas  utility 
companies  which  are  so  located  and  related 
that  substantial  economies  may  be 
effectuated  by  being  op>erated  as  a  single 
coordinated  system  confined  in  its  operations 
to  a  single  area  or  region,  in  one  or  more 
States,  not  so  laige  as  to  impair  *  *  *  the 
advantages  of  localized  management, 
efficient  operations,  and  the  efiiectiveness  of 
regulation:  Provided,  That  gas  utility 
companies  deriving  natural  gas  from  a 
common  source  of  supply  may  be  deemed  to 
be  included  in  a  single  area  or  region. 

In  view  of  the  separate  definitions  and 
their  differing  criteria,  the  Commission 
has  long  held  that  gas  and  electric 
properties  do  not  together  constitute  an 
integrated  system. 2« 

2.  The  Combined  Electric  Properties 

On  the  basis  of  the  statutory 
definition  of  an  electric  integrated 
public  utility  system,  the  Commission 
has  established  four  standards  that  must 
be  met  before  the  Commission  will  find 
that  an  integrated  public  system  will 
result  from  a  proposed  acquisition  of 
securities: 

(1)  The  utility  assets  of  the  system  are 
physically  interconnected  or  capable  of 
physical  interconnection; 

(2)  The  utility  assets,  under  normal 
conditions,  may  be  economically  operated  as 
a  single  interconnected  and  coordinated 
system; 

(3)  The  Systran  must  be  confined  in  its 
operations  to  a  single  area  or  region;  and 

(4)  The  system  must  not  be  so  laige  as  to 
impair  (considering  the  state  of  the  art  and 
the  area  or  region  affected)  the  advantages  of 


public-utility  system,"  on  a  finding  by  the 
Commission  that  the  interests  are  "necessary  or 
appropriate  in  the  public  interest  or  for  the 
protection  of  investors  of  consumes  and  not 
detrimental  to  the  proper  functioning"  of  the 
integrated  system. 

**SEC  V.  New  England  Electric  System.  384  U.S. 
at  178,  n.7  and  the  cases  cited  in  the  decision. 
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localized  management,  efficient  operation, 
and  the  effectiveness  of  regulation.'^ 

The  combined  electric  properties  satisfy 
each  of  these  four  requirements. 

The  Commission  has  previously 
determined  that  the  physical 
ipterconnection  requirement  of  the  Act 
can  be  satisfied  on  the  basis  of 
contractual  rights  to  use  third  parties' 
transmission  Unes,  when  the  merging 
companies  are  members  of  a  tight  power 
pool.2*  In  addition,  Delmarva  and  ACE 
are  interconnected  through  their 
imdivided  ownership  interests  in,  and/ 
or  rights  to  use,  the  same  regional 
generation  facilities  and  extra-high 
voltage  facilities,  as  well  as  through 
their  cont;^ctual  rights  to  use  the 
transmission  facilities  of  other  members 
of  the  PJM  regional  power  pool. 
Although  it  would  be  possible  to 
construct  a  transmission  line  directly 
interconnecting  Delmarva  and  ACE, 
Conectiv  believes  that  such  action  is 
unnecessary  because  present 
transmission  arrangements  provide 
adequate  service.'' 

The  proposed  Mergers  also  satisfy  the 
requirement  that  the  utility  assets, 
under  normal  conditions,  may  be 
"economically  operated  as  a  single 
interconnected  and  coordinated 
system."  *"  The  Commission  has 
interpreted  this  language  to  refer  to  the 
physical  operation  of  utility  assets  as  a 
system  in  which,  among  other  things, 
the  generation  and/or  flow  of  current 
within  the  system  may  be  centrally 
controlled  and  allocated  as  need  or 
economy  directs. '« In  approving  the 
acquisition  of  Public  Service  Company 
of  New  Hampshire  by  Northeast 
Utilities,  the  Commission  noted  that 
"the  operation  of  generating  and 
transmitting  facilities  of  PSNH  and  the 
Northeast  operating  companies  is 
coordinated  and  centrally  dispatched 


"  Environmental  Action,  Inc  v.  SEC,  895  F.2d 
1255,  1263  (9th  Cir.  1990),  citing  Electric  Energy. 
Inc..  M  S.E.C.  658,  668  (1958). 

»  Unitil  Corp,  Holding  Co.  Act  Release  No. 
25524  (Apr.  24.  1992). 

"  See  Unitil  Corp.,  Holding  Co.  Act  Release  No. 
25524.  citing  Electric  Energy  Inc..  38  S.E.C.  at  669 
(direct  interconnection  not  required  in 
circumstances  that  would  have  resulted  in  an 
uneconomic  duplication  of  transmission  facilities). 

^*  See  Cities  Services  Co.,  14  S.E.C.  28,  55  (1943) 
(Congress  intended  that  the  utility  properties  be  so 
connected  and  operated  that  there  is  coordination 
among  all  parts,  and  that  those  parts  bear  an 
integral  operating  relationship  to  one  other). 

"North  American  Co.,  11  S.E.C.  194,  242  (1942), 
affd  on  constitutional  issues,  327  U.S.  686  (1946). 
The  Commission  explained  that  "even  though  we 
find  physical  interconnection  exists  or  may  be 
effected,  evidence  is  necessary  that  in  fact  the 
isolated  territories  are  or  can  be  so  operated  in 
conjunction  with  the  remainder  of  the  system  that 
central  control  is  available  for  the  routing  of  power 
within  the  system."  Id. 


imder  the  NEPOOL  Agreement."  3° 
Similarly,  in  Unitil  Corp.,  the 
Commission  concluded  that  the 
combined  electric  utility  assets  of  the 
companies  may  be  operated  as  a  single 
interconnected  and  coordinated  system 
through  their  participation  in 
NEPCX)L.3>  In  this  matter,  in  addition  to 
coordinated  operation  through  PJM, 
Conectiv  will  have  a  central  operating 
transmission  and  generation  control 
center  in  Newark,  Delaware.  For  these 
reasons,  Conectiv  will  be  able  to  operate 
its  combined  electric  utility  assets  as  a 
single  interconnected  and  coordinated 
system. 

The  Commission's  third  and  fourth 
requirements  are  also  satisfied.  The 
Conectiv  electric  system  will  operate  in 
a  single  area  or  region  in  four 
contiguous  states  in  the  Mid-Atlantic 
region.'^  x^e  system  will  not  be  so  large 
as  to  impair  "the  advantages  of  localized 
management,  efficient  operations,  and 
the  effectiveness  of  regulation."  After 
the  Mergers,  Conectiv  will  maintain 
system  headquarters  in  Wilmington, 
Delaware.  This  structure  will  preserve 
the  benefits  of  localized  management 
and  the  system,  as  described  above,  will 
facilitate  efficient  operations.  E)elmarva 
and  ACE  will  continue  to  exist  as 
subsidiaries  of  Conectiv,  and  their 
utility  operations  will  remain  subject  to 
their  respective  state  commissions. 
Delmarva  and  Atlantic  have  received 
the  requisite  orders  from  these 
regulators  as  a  condition  precedent  to 
consummating  the  proposed  Mergers. 

The  Commission  finds  that  the 
combined  electric  properties  of 
Delmarva  and  Atlantic  will  constitute 
an  integrated  public  utility  system.  The 
Commission  has  further  determined  that 
the  proposed  acquisition  by  Conectiv  of 
this  electric  integrated  system  will 
"ten[d)  towards  the  economical  and 
efficient  development  of  an  integrated 
public-utility  system,"  and  so  satisfy  the 
requirement  of  section  10(c)(2)  of  the 
Act. 

B.  Proposed  Ownership  of  Delmarva' s 
Gas  Operations 

In  addition  to  the  principal  electric 
integrated  electric  system,  Conectiv 
proposes  to  acquire  and  retain  the 
integrated  gas  public  utility  system  of 
Delmarva. 33  Although  section  llfb)(l) 


generally  limits  a  registrant  to 
ownership  of  a  single  integrated  system, 
an  exception  to  this  requirement  is 
provided  in  section  ll(b)(l){A}-(C) 
("ABC  clauses").  A  registered  holding 
company  may  own  one  or  more 
additional  systems,  if  each  system  meets 
the  criteria  of  these  clauses. 
Specifically,  the  Commission  must  find 
that  (A)  the  additional  system  "cannot 
be  operated  as  an  independent  system 
without  the  loss  of  substantial 
economies  which  can  be  secured  by  the 
retention  of  control  by  such  holding 
company  of  such  system,"  (B)  the 
additional  system  is  located  in  one  or 
adjoining  states,  and  (C)  the 
combination  of  systems  under  the 
control  of  a  single  holding  company  is 
"not  so  large  *  *  *  as  to  impair  the 
advantages  of  localized  management, 
efficient  operation,  or  the  effectiveness 
of  regulation."'*  The  Commission  has 
repeatedly  held  that  a  registered  holding 
company  cannot  own  properties  that  are 
not  part  of  its  principal  integrated 
system  imless  they  satisfy  the  ABC 
clauses.  35  Only  clause  A  is  at  issue 
here.36 

1.  Requirements  of  Clause  A 

The  Commission  has  construed  the 
provisions  of  clause  A  to  require  an 
affirmative  showing  by  a  registrant  that 
an  additional  system  could  not  be 
operated  imder  separate  ownership 
without  a  loss  of  economies  "so 
important  as  to  Cause  a  serious 
impairment  of  that  system,"  emd 
"substantial  in  the  sense  that  they  were 
important  to  the  ability  of  the  additional 
system  to  operate  soimdly."^''  The 
Commission  has  applied  this  standard 


">  Northeast  Utihties.  Holding  Co.  Act  Release  No. 
25221  at  n.85,  modified.  Holding  Co.  Act  Release 
No.  25273  (Mar.  IS.  1991),  affd  sub  nom.  City  of 
Holyoke  v.  SEC,  972  F.2d  358  (D.C.  Cir.  1992). 

"  Unitil  Corp..  Holding  Co.  Aa  Release  No. 
25524. 

^^  While  Conectiv  will  have  ownership  interests 
in  Pennsylvania,  its  service  area  will  be  limited  to 
Virginia,  Maryland,  Delavsrare  and  New  Jersey. 

"  As  noted  previously.  Conectiv  requests  the 
Conuntssion  to  reserve  jurisdiction  over  Conectiv's 


acquisition  of  the  Chetapeake  Utilities  Corporation 
stock  for  a  period  of  three  years  from  the  date  of 
this  order  to  permit  Conectiv  to  effect  an  orderly 
disposition  of  the  stock  or  otherwise  comply  with 
the  requirements  of  the  Act. 

^*North  American  Co..  11  S.E.C.  at  206;  and  New 
Century  Energies,  Inc..  Holding  Co.  At  Release  No. 
26748  (Aug.  1.  1997). 

"  See,  e.g.  United  Gas  International  Co..  9  S.E.C. 
52,  65  (1941)  (section  11(b)(1)  permits  more  than 
one  integrated  system  only  if  the  additional  system 
or  systems  meets  the  standards  of  the  ABC  clauses; 
a  utility  subsidiary  is  aot  retainable  as  part  of  an 
additional  system  unless  those  clauses  are 
satisfied).  See  also  Philadelphia  Co.,  28  S.E.C.  35, 
46  (1948),  affd,  177  F.2d  720  (D.C.  Cir.  1949). 
Accord  New  Century  Energies ,  Inc.,  Holding  Co.  .^ct 
Release  No.  26748. 

'"As  explained  below,  the  proposed  acquisition 
of  the  gas  integrated  system  does  not  raise  any 
issues  under  clauses  B  or  C. 

5'  New  England  Electric  System.  41  S.E.C.  at  892- 
93.  The  Commission  has  variously  phrased  the  rule 
under  clause  A.  See  S8Cv.  New  England  Electric 
System,  384  U.S.  at  181  (citing,  among  other  orders, 
Philadelphia  Co.,  28  S.E.C.  at  46  ("For  the 
economies  to  be  'substmntial,'  they  must  be 
'important'  in  the  sense  that  they  are  of  such  nature 
that  their  loss  would  ca%se  a  serious  economic 
impairment  of  the  system."). 
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to  the  additional  system  in  question,  in 
Ught  of  the  relevant  facts  and 
circumstances.  In  his  matter,  based  on 
the  relevant  facts  and  dnnunstances,  the 
Commission  finds  that  the  additional 
system  may  be  owned  and  operated  by 
Conectiv  after  the  Mergers  are 
consummated.^" 

Conectiv  prepared  and  submitted  a 
supplemental  severance  stiidy 
("Severance  Study")  with  respect  to  the 
gas  operations.  The  analysis  focuses 
upon  the  increases  in  operating  costs 
that  wovdd  result  from  divestiture. 

In  New  England  Blectric  System  and 
earlier  cases,  the  Commission  took  the 
approach  of  examining  the 
substantiahty  of  the  estimated  loss  in 
relation  to  total  revenues,  expenMs  and 
inpome  resulting  from  divestiture.  The 
Commission  suggested  in  an  early 
leading  decision  that  cost  increases 
resulting  in  a  6.78%  loss  of  operating 
revenues,  a  9.72%  increase  in  operating 
revenue  deductions,  a  25.44%  loss  of 
gross  income  and  a  42.46%  loss  of  net 
income  would  afibrd  an  "impressive 
basis  for  finding  a  loss  of  substantial 
economies."^*  The  Severance  Study 
indicates  that  the  ratios  in  this  matter 
are  significantly  higher  than  guidelines 
established  in  Commission  precedent 
and  thus  would  result  in  greater  loss  of 
economies  if  the  gas  system  were 
severed.  The  record  indicates  that  the 
cost  increases  that  would  result  from 
severance  of  the  gas  operations  here 
would  satisfy,  and  in  all  instances 
exceed,  those  thresholds.*°  As  set  forth 
in  the  Severance  Study,  divestiture  of 
the  gas  operation  into  a  stand-alone 
company  would  result  in  lost  economies 
of  $14.7  million.  On  a  percentage  basis, 
the  Severance  Study  indicates  mat 
divestiture  of  the  gas  operations  would 
amoimt  to  14.07%  of  gas  opwrting 
revenues,  17.4%  of  gas  operating 
revenue  deductions,  73.42%  of  gross  gas 
income  and  105.88%  of  net  gas  income. 

In  order  to  recover  these  lost     ' 
economies,  the  Severance  Study 
indicates  that  the  new  stand-alcme 
company  would  need  to  increase 
customer  rates  by  about  14.8%  ($15.5 
million)  in  order  to  provide  an  9.36% 
rate  of  return  on  rate  base.«^  In  the 


**  See  Ntw  England  EkctacSyMtm.*lS£X:.ut 
an  ("a  n^ttnat  iiwilrlin  to  ntiin  an  additional 
lyttam  hu  th*  bordao  of  showing  by  daar  and 
convindag  ovidanco  that  audi  additional  syatam 
cannot  ba  opantod  undar  aaparata  ownaithlp 
without  tho  loaa  of  aoonomiaa  ao  impotant  aa  to 
cauaa  a  aariona  inqxinnant  of  that  fystam"). 

—Engineen  Ptdtlic  Serrice  Co.,  12  SXC  41 
(1042),  ivrYf  on  odterpoimdi  and  remanded.  138 
P.2d  S36  (D.C  Or.  1943).  vacotad  w  moot,  332  U.S. 
788  (1047). 

^  Saa  BxhOdt  H  to  tha  qtpUcatian. 

«>  9.36%  U  tba  aSactlTa  coat  of  capital  br  dia 
■iand-alona  gaa  businaaa.  basad  on  naa  of  tha 


absence  of  rate  relief,  the  Severance 
Study  concludes  that  the  lost  economies 
would  result  in  a  3.35%  rate  of  return 
on  rate  base  for  the  gas  operations,  a  rate 
greater  than  the  2.01%  projected  stand- 
alone rate  of  return  in  Unitil  Corp., 
where  retention  was  authorized.'*^ 

To  the  extent  that  competition 
between  competing  sources  of  energy 
remains  a  concern,  the  Commission 
notes  that  section  10(b)(1)  of  the  Act, 
among  other  things,  prohibits  an 
acquisition  that  would  result  in  "the 
concentration  of  control  of  pubUc-utiUty 
companies,  of  a  kind  or  to  an  extent 
detrimental  to  the  pubUc  interest  or  the 
interest  of  investors  or  consumers."  The 
Commission's  analysis  imder  section 
10(b)(1)  includes  consideration  of 
federal  antitrust  policies.  In  addition, 
the  FERC  and  the  Antitrust  Division  of 
the  U.S.  Department  of  Justice,  which 
typically  have  concomitant  jurisdiction 
over  merger  transactions,  consider  the 
anticompetive  consequences  of  the 
proposed  transaction.*^  As  previously 
noted,  the  FERC  gas  approved  the 
proposed  Mergers  and  no  comments 
were  received  in  conjimction  with  the 
Hait-Scott-Rod^o  filing. 

The  Commission  finos  that  the 
requirements  of  clause  A  are  satisfied 
with  respect  to  Conectiv's  ownership  of 
the  Dehnarva  gas  operations  as  an 
additional  integrated  system. 

2.  Requirements  of  Clauses  B  and  C 

The  proposed  acquisition  of  die  gas 
integrated  system  does  not  raise  any 
issues  under  clauses  B  or  C.  With 
respect  to  clause  B,  the  principal 
electric  system  to  Conectiv  will  be 
located  in  New  Jersey,  Delaware, 
Maryland  and  Virginia;  the  additional 
gas  system  will  be  located  in  an 
adjoining  state-^Delaware.  As  required 
by  clause  C,  the  combination  of  systems 
under  the  OMmerdup  of  Connectiv  will 
not  be  "so  large  *  *  *  as  to  impair  the 
advantages  of  localized  management, 
efficient  operation,  or  the  effsctiveness 
of  regulation." 

C.  Proposed  Nonutility  Interests  of 
Conectiv 

Section  11  (b)(1)  limits  the  nonutifity 
interests  of  a  regt^ered  holding 
company  to  those  that  are  "reasonably 
incidental,  or  economically  necessary  or 
appropriate  to  the  operations  of  such 
integrated  public-utility  system."  The 


Commission  m^  find  that  the  interests 
are  "necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors  or  consumers  and  not 
detrimental  to  the  proper  functioning" 
of  the  integrated  system.  The 
Commission  has  interpreted  these 
provisions  to  require  die  existence  of  an 
operating  or  functional  relationship 
between  die  utility  operations  of  the 
registered  holding  company  and  its 
nonutihty  activities.**  With  respect  to 
new  acqtiisitions,  the  Commission  has 
interpreted  section  10(c)(1)  of  the  Act  to 
mean  that  "any  property  whose 
disposition  would  be  required  under 
section  11(b)(1)  may  not  be  acquired."*" 

The  Commission  has  examined  the 
various  nonutiUty  interests  that 
Conectiv  series  to  acquire  and  has 
concluded  that  the  statutory 
requirements  for  ownership  are 
satisfied.  The  Commission  has  further 
concluded  that  Delmarva's  and  Atantic's 
existing  investments  in  these  activities, 
as  of  the  date  of  consummation  of  the 
Mergers,  should  be  disregarded  fbr 
purposes  of  calculating  the  dollar 
limitation  upon  investmmt  in  energy- 
related  companies  under  new  rule  58.*" 
As  in  previous  similar  matters  involving 
to-be-registered  holding  companies,  the 
Commission  reaches  tltis  conclusion  in 
view  of  the  £act  that  the  Mergers 
partners  were  not  subject  to  die 
restrictions  that  section  11(b)(1)  and 
relevant  Commissi <mi  precedent  places 
upon  the  nonutihty  investments  of 
registered  system  oHnpanies.*' 

D.  Proposed  Dual  Class  of  Equity  Stock 
of  Conectiv 

As  discussed  previously,  the  Merger 
Agreement  contemplates  that  Dehnarva 
stockholders  will  receive  one  share  of 
Conectiv  Common  Stock  in  exdunge  liar 
each  share  of  Dehnarva  Common  Stock. 
Atlantic  stockholders  «vill  receive  0.75 
shares  of  Conectiv  Common  Stodk  and 
0.125  shares  of  a  traddi^  stock. 


waightad  avaraga  appraxiinata  coat*  for  c^>ital  of 
Dalmarva  a*  of  Saptambar  30. 1906. 

**  See  Unitil  Corp..  Holding  Co.  Act  Ralaaaa  Na 
2SS24. 

«*  Undar  aactian  203  of  tha  Fadaral  Pdww  Act 
tha  FERC  "ahall  apprava"  a  nMtgar  if  it  is 
"cooaistant  with  tha  public  intanat"  See  Golf 
Statet  VtOitiee  Co.  t.  FPC.  422  U.S.  747,  758  (1973). 


**SeegenenBfMkMfianCaiaobdatadGa$Co^ 
444  F.2d  913  (D.C  Or.  1971). 

«•  Texee  IMtOBe  Co..  21  SXC  827.  829  (1946) 
(danying  qiproral  to  acquiaitioa  of  tnnmoitation 
aatapeMj  bf  ragiatand  holding  oompanyl 

*•  Saa  Holding  Co.  Act  Ralaaaa  No.  28887  (Feb. 
14, 1997),  62  FR  7900  (Fab.  20 1997)  (adopliiw  nil* 
58). 

4'  See,  e^..  New  Cantaiy  Sneigiea,  Inc.,  Holding 
Qo.  Act  Ralaasa  Na  26748  (propoaad  oomUnatiao 
(rf  utility  and  anmpt  holding  company  and  stand- 
along  utility).  Tba  Act  ia  silant  oonoming 
nonitfility  divarsification  by  axaoBt  holding 
nwnpanlas.  auch  as  Atlantic  and  tna  Commiaaiaa 
has  narar  dalvniinad  tha  limits  qxm 
divarsificatian  by  thaaa  cnmpaniaa  Saa,  a^.,  Fae^ 
UglOing  Coip..  45  S.B.C  152  (1973)  (two 
oommissionars  bald  that  tha  nonutility  acttTidaaaf 
a«ampt  holding  companlaa  should  cnrnplwnaot  tha 

nHHty  op«»«Hnw  timn  n*lf  «m«nrrt«ri/«,T 

proposad  guidelinas  nndsr  which  ntiUy  Bctivflias 
would  ba  sapaialad  from  nonutility  actiritiaa). 
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Conectiv  Class  A  Common  Stock,  in 
exchange  for  each  share  df  Atlantic 
Common  Stock. 

As  explained  above,  the  proposed 
issuance  of  tracking  stock  in  this  matter 
represents  a  means  by  which  Delmarva 
and  Atlantic  addressed  the  difference  in 
their  evaluations  of  the  overall  impact  of 
the  growth  prospects  of,  and 
uncertainties  associated  with  * 
deregulation  of,  the  regulated  electric 
utility  business  of  Atlantic.  The  use  of 
tracking  stock  in  connection  with  the 
Mergers  addresses  the  concerns  of  the 
managements  of  the  merger  partners  and 
allows  the  respective  stockholders  of 
Delmarva  and  Atlantic  to  gain,  as 
shareholders  of  Conectiv,  the  level  of 
exposiure  that  the  companies' 
managements  have  deemed  advisable  to 
the  growth  prospects  of  the  regulated 
utility  business  of  Atlantic  and  the 
uncertainties  associated  with 
deregulation  of  that  business. 

Conectiv  seeks  authorization  for 
issuance  of  the  Conectiv  Class  A 
Common  Stock  imder  Section  7(c)(2)(A) 
of  the  Act.  Section  7(c)(2)(A)  provides 
for  the  issuance  of  securities  "solely 

*  *  *  for  the  purpose  of  effecting  a 
merger."  *•  Section  7(d)  of  the  Act 
provides  in  pertinent  part,  that  if  the 
requirements  of  section  7(c)  are 
satisfied,  the  Commission  shall  permit  a 
declaration  regarding  the  issue  or  sale  of 
a  security  to  become  effective  imless  the 
Commission  finds  that: 

(1)  The  security  is  not  reasonably  adapted 
to  the  security  structure  of  the  declarant  and 
other  eompanies  in  the  same  holding 
company  system; 

(2)  The  security  is  not  reasonably  adapted 
to  the  earning  power  of  the  declarant; 

(3)  Financing  by  the  issue  and  sale  of  the 
particular  security  is  not  necessary  or 
appropriate  to  the  economical  and  efficient 
operation  of  a  business  in  which  the 
applicant  lawfully  is  engaged  or  has  an 
interest;  (or) 

•  •         •         •         • 

(6)  The  tenns  and  conditions  of  the  issue 
or  sale  of  the  security  are  detrimental  to  the  - 
public  interest  or  the  interest  of  investors  or 
consumers.** 


"The  CommlMion  notes  that  section  7(c)(1) 
provides  that  a  dedaiation  regarding  the  issuance 
of  securities  by  a  registered  holding  company 
cannot  become  effettive  unless  it  relates  to  certain 
sp«cifled  types  of  securities  including  "a  common 
stock  *   •   •  being  without  preference  as  to 
dividends  or  distribution  over  •  •   •  any 
outstanding  security  of  the  (holding  company)." 
Because  authorization  of  the  issuance  of  the  Class 
A  Common  Stock  is  sought  under  section  7(c)(2). 
the  Commission  does  not  have  to  reach  the  question 
of  whether  the  dividend  rate  of  the  stock  constitutes 
a  "preference  as  to  dividends"  Cor  purposes  of 
section  7(c)(1). 

** Section  7(d)(4)  requires  the  Commiasion  to  find 
that  the  bes,  commissions,  or  other  remuneration, 
to  wrfaomaoever  paid,  directly  or  indirectly,  in 
connection  with  the  iMue.  sale,  or  distribution  of 


The  Commission  has  also  considered 
whether  the  Class  A  Common  Stock 
would  give  ri$e  to  any  abuse  that  the 
Act  is  intended  to  prevent.^o  Various 
provisions  of  the  Act  are  intended  to 
ensure  that  a  holding  company  system 
does  not  have  an  unnecessarily 
complicated  capital  structure  or  that 
voting  power  is  unfairly  or  inequitably 
distributed  among  system  security 
holders.'*  In  these  respects,  it  does  not 
appear  that  the  issuance  of  the  Class  A 
Common  Stock  would  be  detrimental  to 
the  interests  of  investors  or  consumers. 
There  will  be  no  effect  on  the  legal  title 
to  Conectiv  assets  or  the  responsibilities 
for  the  liabilities  of  Conectiv  or  its 
subsidiaries. '2  The  Class  A  Common 
Stock  will  be  directly  linked  to  the 
performance  of  the  Targeted  Business 
and  thus  adapted  to  the  earning  power 
of  Conectiv.  The  ClaSs  A  Common  Stock 
will  be  subjert  to  the  requirements  of 
the  other  federal  securities  laws  and 
will  be  listed  on  the  New  York  Stock 
Exchange.'^  The  Class  A  Common  Stock 
has  all  of  the  attributes  of  common 


the  security  are  not  reasonable.  Section  7(c)(5) 
addresses  the  issuance  of  a  guarantee  or  other 
assumption  of  liability. 

*°  Section  1(c)  of  the  Act  directs  the  Commission 
to  interpret  all  the  provisions  of  the  Act  to  meet  the 
problems  and  eliminate  the  evils  enumerated  in 
section  1(a). 

"  See  sections  10(b)  of  the  Act  (Commission  is 
not  to  approve  an  acquisition  that  "will  unduly 
complicate  the  capital  structure  of  the  holding- 
company  system"  or  be  "detrimental  to  the  public 
interest,  the  interests  of  investors  or  consumers  or 
the  proper  functioning  of  (the)  holding-company 
system");  10(c)(1)  (Commission  is  not  to  approve  an 
acquisition  that  would  be  detrimental  to  the 
carrying  out  of  the  provisions  of  section  11");  and 
11(b)(2)  (Commission  is  to  ensure  that  the  corporate 
structure  of  a  registered  holding  company  "does  not 
unduly  complicate  the  structure,  or  unfairly  or 
inequitably  distribute  voting  power  among  security 
holders").  See.  e.g..  American  Power  fi-  Light  Co.  v. 
SEC.  329  U.S.  90  (1946)  (upholding 
constitutionality  of  section  11(b)(2)  and  affirming 
orders  requiring  the  dissolution  of  two  subholding 
company  subsidiaries  of  a  registered  holding 
company  on  the  pounds  of  ufldue  capital 
complexity). 

''Pennsylvania  was  the  only  state  to  exercise 
jurisdiction  over  ftie  transfer  of  stock  involved  in 
the  Mergers.  The  order  of  the  Pennsylvania  Public 
Utility  Conunission  approved  the  issuance  of  the 
Conectiv  Class  A  Common  Stock. 

»'The  Commisaion  has  noted  that:  Concerns  with 
respect  to  investors  have  been  largely  addressed  by 
developments  in  Ibe  federal  securities  laws  and  in 
the  securities  markets  themselves.  Registered 
holding  companies  are  subject  to  extensive 
reporting  requirements  under  the  Act.  In  addition, 
the  securities  of  those  companies  are  publicly  held 
and  are  registered  under  the  Securities  Act  of  1933. 
The  companies  are  subject  to  the  continuous 
disclosure  requir«ments  of  the  Securities  Exchange 
Act  of  1934.  *   *  •  The  interest  of  investors  i&. 
protected  not  only  by  the  requirements  of  this  Act 
but  also  by  the  disclosure  requirements  of  these 
other  statutes. 

Southern  Co.  Holding  Co.  Act  Release  Na25639 
(Sept.  23,  1992). 


Stock,  particular  voting  rights.''*  The 
only  voting  securities  of  Conectiv  that 
will  be  publicly  held  after  the  Mergers 
will  be  Common  Stock  and  Class  A 
Common  Stock.  In  addition  to  common 
stock  of  E>elmarva,  all  of  which  will  be 
held  by  Conectiv,  Delmarva  will 
continue  to  have  1,253,548  shares  of 
outstanding  voting  preferred  stock  (not 
including  2.8  million  shares  of 
Quarterly  Income  Preferred  Secuirities). 
The  only  class  of  voting  securities  of 
Conectiv's  direct  and  indirect  nonutility 
subsidiaries  will  be  common  stock.  The 
shareholders  of  both  Delmarva  and 
Atlantic  approved  the  proposed 
Mergers. 

Set  forth  below  are  simimaries  of  the 
historical  capital  structure  of  Delmarva 
and  Atlantic  as  of  June  30, 1997  and  the 
pro  forma  consolidated  capital  structure 
of  Conectiv  as  of  June  30, 1997: 

Delmarva  and  Atlantic  Historical 
Consolidated  Capital  Structures 

[Dollars  in  thousands] 


Delmarva 

Atlantic 

Common  Stock 
Equity 

Preferred  stock 
not  subject  to 
mandatory  re- 
demption   

Preferred  stock 
subject  to 
mandatory  re- 
demption   

Long-term  Debt 

$942,322 

39,703 

70,000 
923,710 

$782,688 

30,000 

113.950 
786,187 

Total  

2,025.735 

1,712325. 

Conectiv  Pro  Forma  Consolidated 
Capital  Structure 

[Dollars  in  thousands,  unaudited] 


Common  Stock  (ind.  additional 
paid  in  capital) 

Class  A  Common  Stock  

Retained  Eamlngs  

Preferred  stock  not  subject  to 
mandatory  redemption  (of 
subsidiaries)  „. 

Prefened  stock  subject  to  man- 
datory redemption  (of  sub- 
sidiaries)   

Long-term  Debt . 


Conectiv 


$1,461,721 

136,840 

•266,630 


119.703 


183,950 
1,709,897 


'*  Compare  Cities  Service  Co.,  34  S.E.C.  28,  33- 
34  (1956)  (Commission  found  an  unfiair  and 
inequitable  distribution  of  voting  power  in  conflict 
with  the  standards  of  section  lin>)(2)  where  Class 
A  stock  represented  approximately  46%  of  the 
combined  common  and  Class  A  equity  of  the 
company,  and  the  public  holdings  of  Class  A  stock 
alone  amounted  to  35%  of  the  combined  equity,  but 
the  Class  A  had  no  voting  power). 


JMI 


CoNEcnv  Pro  Forma  Consolidated 
Capital  Structure— Continued 

[DoNars  in  thousands,  unaudtted] 
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Total  3,878.741 


Conectiv 


'The  pro  forma  consolidatad  capital  struc- 
ture o(  Conectiv  has  been  adfusted  to  reNect 
fiXure  nonrecurrioo  charges  dradly  related  to 
the  Mergers,  which  result  in,  ainong  other 
thirns,  the  recognition  of  addttional  current  K- 
abHities  and  a  reduction  in  retained  earnings. 

Conectiv's  pro  forma  consolidated 
common  equity  to  total  capitalization 
ratio  of  48%  comfortably  exceeds  the 
"traditionally  acceptable  30%  level."  ^ 

la  view  of  all  these  considerations, 
the  Commission  has  concluded  that 
sections  7(d),  10(b)  and  10(c)  of  the  Act 
do  not  require  any  negative  findings. 

m.  Conclusion 

The  Commission  has  carefully 
examined  the  application  imder  the 
applicable  standards  of  the  Act,  and  has 
concluded  that  the  proposed  issuances, 
sales  and  acquisitions  and  related 
transactions  are  consistent  with  those 
standards.  The  Commission  has  reached 
these  conclusions  on  the  basis  of  the 
complete  record  before  it. 

Due  notice  of  the  filing  of  the 
application-declaration  has  been  given 
in  the  manner  prescribed  in  rule  23 
imder  the  Act,  and  no  hearing  has  been 
requested  of  or  ordered  by  the 
Commission.  Upon  the  basis  of  the  facts 
in  the  record,  it  is  hereby  found  that, 
except  as  to  the  matter  over  which 
jiuisdiction  has  been  reserved,  the 
applicable  standards  of  the  Act  and 
rules  are  satisfied,  and  that  no  adverse 
findings  are  necessary: 

It  is  ordered,  under  the  applicable 
provisions  of  the  Act  and  rules  under 
the  Act,  that,  except  as  to  the  matter 
over  which  jurisdiction  has  been 
reserved,  the  application-declaration,  as 
amended,  is,  granted  and  become 
efiiectively  immediately,  subject  to  the 
terms  and  conditions  prescribed  in  rule 
24  under  the  Act; 

It  is  further  ordered,  that  jurisdiction 
is  reserved  over  Conectiv's  ownership  of 
Chesapeake  Utilities  Corporation  for  up 
to  three  years  from  the  date  of  this 
order;  and 

It  is  further  ordered,  that  Conectiv 
will  file  a  post-eHiective  amendment  no 
later  than  the  end  of  that  three-year 
period  requesting  the  Commission  to 
dispose  of  the  matter  over  which 
jurisdiction  is  reserved,  in  the  event  that 
the  matter  is  not  moot. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

^pendixA 

Delauura 

Delmarva  has  seven  direct  nonutility 
subsidiaries:  Dehnarva  Services  Company, 
Dehnarva  Energy  Company  ("DEC'), 
Conectiv  Services,  Inc.  ("CSI"),  Conectiv 
Communications,  Inc.,  Delmarva  Capital 
Investments,  Inc.  ("1X3"),  Conectiv  Solutions 
LLC  ("SoluticHis")  and  East  Coast  Natural  Gas 
Cooperative,  LLC  ("ECNG"). 

1.  Delmarva  Services  Company.  Delmarva 
Services  Company,  a  Delaware  corporation 
and  a  direct  subsidiary  of  Delmarva,  was 
formed  in  1986  to  own  and  finance  an  ofBce 
building  that  it  leases  to  Delmarva  and/or  its 
affiliates.^  Delmarva  Services  Company  also 
owns  approximately  2.9%  of  the  common 
stock  of  Chesapeake  Utilities  Corporation,  a 
publicly-traded  gas  utility  company  with  gas 
utility  operations  in  Delaivare,  Maryland  and 
Florida.* 

2.  DEC.  DEC,  a  Delaware  corporation  and 
a  direct  subsidiary  of  Dehnarva,  was  fonned 
in  1975.  It  is  currently  engamd,  directly  and 
through  its  subsidiary,  in  nue  58  energy 
marketing  activities. 

Conectiv/CNE  Energy  Services  LLC,  a 
Delaware  limited  liability  company  in  vyhich 
DEC  holds  a  50%  interest, was  formed  in 
1997  to  engage  in  rule  58  energy  marketing 
activities  in  the  New  England  states.  ^ 

3.  CSI,  directly  and  through  subsidiaries, 
provides  a  wide  range  of  energy-related 
goods  and  services  to  industrial,  conunerdal 
and  residential  customers.  CSI  is  engaged  in 
the  design,  construction  and  installation,  and 
maintenance  of  new  and  retrofit  heating, 
ventilating,  and  air  conditioning  ("HVAC"), 
electrical  and  power  systems,  motors,  pumps, 
lighting,  water  and  plumbing  systems,  and 
related  structures  as  approvwi  by  the 
Commission.* 

a.  Power  Consulting  Group,  Inc.,  a 
Delaware  corporation,  was  formed  in  1997  to 
provide- electrical  engineering,  testing  and 
maintenance  services  to  large  commercial 
and  industrial  customers.^ 


*»  Northeast  Utilities.  Holding  Co.  Act  Release  No. 
25221. 


>  See  UNrm  Corp.,  Holding  Co.  Act  Release  No. 
25524  (Apr.  24, 1992)  (subsidiary  that  had  acquired 
real  estate  to  support  the  system's  utility  operations 
deemed  to  be  retainable  under  the  standards  of 
section  11(b)(1)). 

'As  noted  previously,  Conectiv  has  requested 
that  the  Commission  reserve  jurisdiction  over  the 
Chesapeake  stock  for  a  period  of  three  years  from 
the  date  of  this  order  to  permit  Conectiv  to  efiect 
an  orderly  disposition  of  the  Chesapeake  stock. 

'  See  rule  58(b)(l)(v)  (subject  to  certain 
conditions,  no  Commission  approval  is  required  for 
a  registered  holding  company  to  acquire  the 
securities  of  a  company  that  derives  substantially 
all  of  its  revenues  from  "the  brokering  and 
marketing  of  energy  commodities,  including  but  not 
limited  to  electricity  or  natural  or  manufactured  gas 
or  other  combustible  fuels").  See  also  New  Century 
Energies,  Inc.,  Holding  Co.  Act  Release  No.  267B4 
(Aug.  1. 1997). 

*  See  Cinergy  Corp.,  Holding  Co.  Act  Release  No. 
26662  (Feb.  7, 1997)  ("Cinergy  SoluUons  Order"). 

'  Subject  to  certain  conditions,  rule  58(b)(l)(ii) 
exempts  the  acquisition  of  the  securities  of  a 


b.  ConactiT  Pliunbing,  LLC,  a  Delaware 
limited  liability  company  owned  90%  by 
CSI,  provides  plumbing  services  primarily  Iq 
connection  with  the  CSA  HVAC  business. 
Conectiv  Plumbing,  LLC  was  formed  in 
1998  in  coimection  with  the  acquisition  of  an 
HVAC  company.  Under  New  Jersey  law,  an 
individual  with  a  New  Jersey  master 
plumbing  license  must  hold  at  leak  a  10% 
equity  interest  in  a  company  providing 
plumbing  services  in  New  Jersey.  To  meet 
this  requirement,  the  bulk  ai  the  acquired 
company's  HVAC  business  was  retained 
within  CSI  but  the  related  and  inddnital 
plumbing  services  wen  spun  down  to  a  new 
subsidiary,  Conectiv  Plumbing,  LLC.  tiiat  is 
10%  owned  by  a  master  plumber. 

4.  Conectiv  Communications,  Inc.,  A 
Delaware  corporation  and  a  direct  sibnidiary 
of  Delmarva,  was  formed  in  1996  to  provide 
a  full-range  of  ret^  and  wholesale 
telecommunications  services.* 

5.  DO,  a  Delaware  corporation  and  a  direct 
subsidiary  of  Dehnarva,  was  fionned  in  1985 
to  be  a  holding  company  for  the  foUowriog 
unregulated  investments.  In  addition  DCI 
acts  as  a  vehicle  for  the  develc^xnent  and  sale 
of  properties  that  are  not  currently  used  or 
useful  in  the  utility  business.' 

a.  DQ  I,  Inc.,  a  Delaware  corporation  and 
a  wholly  owned  subsidiary  of  DCI  formed  in 
1985  to  invest  in  leveraged  leases.' 

b.  Da  n.  Inc.,  a  Virgin  Islands  corporation 
and  a  wholly  owned  foreign  sales  subsidiary 
of  DCI  formed  in  1985  to  be  involved  in 
equity  investments  in  leveraged  leases.* 


company  that  derives  substantially  all  of  iU 
revenues  from  "(tjhe  development  and 
commercialization  of  electrotechnologies  related  to 
energy  conservation,  storage  and  conversion,  energy 
efficiency,  waste  treatment,  greenhouse  gas 
reduction,  and  similar  iimbvations."  See  alto 
Allegheny  Power  Systan,  Inc.,  Holding  Co.  Act 
Release  No.  26085  (July  14, 1994)  (investments  in 
technologies  related  to  power  conservation  and 
storage,  conservation  and  load  management, 
environmental  and  waste  treatment,  and  power- 
related  electronic  systems  and  components). 

"  Section  34  of  the  Act  provides  an  exemption 
from  the  requirement  of  prior  Commission  approval 
for  the  ownership  by  a  registered  holding  company 
of  interests  in  companies  engaged  in  a  broad  range 
of  telecommunications  activities  and  businaaMa. 
Section  34  permits  ownership  of  interests  in 
telecommunications  companies  engaged 
exclusively  in  the  business  of  providing 
telecommunications  service  upon  application  to  tl>e 
Federal  Communications  Conunission  for  a 
determination  of  "exempt  telecommunications 
company"  status.  Conectiv  Communications,  Inc.  i* 
an  exempt  telecommunications  company  under 
section  34  of  the  Act 

'  oa  is  managing  real  estate  that  was  acquired  for 
an  intended  utility  purpose  that  has  ceased  to  exist, 
to  enable  the  utility  to  otAain  the  necessary  rights 
of  way  for  transmission  lines  and  other  utility 
operations.  Unlike  many  other  states,  Delaware 
does  not  provide  a  right  of  condemnation  for  a 
franchised  electric  utility.  Rather,  the  utility  is  often 
forced  to  acquire  the  underlying  fee  simple  for  a 
larger  parcel  in  order  to  obtain  an  easement  or  right 
of  way.  The  development  and  sale  of  these 
properties  is  a  means  of  recovering  the  costs 
associated  with  their  acquisition. 

•  See  Central  and  South  West  Corp..  Holding  Co. 
Act  Release  No.  23578  (Jan.  22. 1985)  (approving 
leveraged  lease  investments  by  a  registerMJ  holding 
company) 
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c.  DCTC-Bumey,  Inc.,  a  Delaware 
corporation  and  a  wholly  owned  subsidiary 
of  DQ  formed  in  19B7  to  invest  in 
"qualifying  facilities."  i° 

i.  Forest  Products,  L.P.,  a  Delaware  limited 
partnership,  in  which  DCTC-Bumey,  Inc.  is 
the  sole  1%  general  partner,  and  which  is  a 
general  partner  in  Bumey  Forest  Products,  A 
Joint  Venture. 

ii.  Bumey  Forest  Products,  A  Joint  Venture, 
a  Califomia  general  partnership  which  is 
owned  by  DCTC-Bumey,  Inc.  and  Forest 
Products,  LP.  The  partnership  owns  a  wood- 
buming  qualifying  facility  in  Bumey,  CA. 
DCTC-Bumey.  Inc's  total  direct  and  indirect 
ownership  interest  is  45%. 

d.  Luz  Solar  Partners,  Ltd.  FV,  a  California 
limited  partnership  which  owns  a  solar- 
powered  generating  station  in  Southern 
Califomia  in  which  DCI  owns  a  4.7%  limited 
partnership  interest" 

e.  UAH-Hydro  Kennebec.  LP.,  a  New  York 
limited  partnership  which  owns  a  hydro- 
electric project  in  which  DCI  owns  a  27.5% 
limited  partnership  interest.  ^^ 

f.  ChrUtiana  Capital  Management,  Inc,  a 
Delaware  corporation  and  a  wholly  owned 
subsidiary  formed  in  1987,  which  owns  an 
ofBcs  building  leased  to  associates.  ^^ 

g.  Delmarva  Operating  Services  Company, 
a  Delaware  corporation  and  a  wholly  owneid 
subsidiary  of  EO  formed  in  1987,  operates 
and  maintains  the  following  qualifying 
facilities  under  contracts  with  the  plants' 
owners:  the  Delaware  City  Power  Plant  in 
Delaware  Qty,  DE;  a  qualifying  facility  in 
Bumey,  CA;  and  a  qualifying  focility  in 
Sacramento,  Califomia,  owned  by  the 
Sacramento  Poww  Authority  under  a 
subcontract  with  Siemens  Power 
Corporation.^* 

6.  Solutions,  a  Delaware  limited  liability 
company,  is  Jointly  owned  by  Delmarva  and 
Atlantic.  Solutions  was  formed  in  1997  to 
provide,  directly  at  through  subsidiaries, 
power  systems  consulting,  end  use  efficiency 
services,  oistomized  on-site  systems  services 
and  other  energy  services  to  large  commercial 
and  industrial  customers.'*  Solutions, 


«>A  "qualifying  tKility"  is  definad  under  the 
Public  Utility  RsguUtocy  Policies  Act  of  1978,  as 
■inwid>d  ("PURPA").  Subject  to  caitain  condition*. 
Ruto  S8(  bKlKviii)  txampta  the  acquisiUon  of  the 
■•curitiM  of  a  company  tlut  is  primarily  engaged 
in  "the  development,  ownership  or  operation  of 
'qualifying  fKiUtie*'*  *  *,  and  any  integrated 
tharaal.  tteem  host,  or  otlier  neceaeaiy  facility 
oonstructed,  developed  or  acquired  primarily  to 
enable  the  qualifying  tMdlity  to  Mtiefy  the  useful 
thermal  ouq;mt  requltementt  under  PURPA."  See 
qI$o  Ntw  Centuiy  BnnpM,  Inc..  Holding  Co.  Act 
Release  No.  26748  (Aug.  1.1997);  Enteigy  Corp.. 
Holdii^  Ca  Act  Release  No.  2S322  Qune  30, 1995); 
Southern  Co.,  Holding  Co.  Act  Release  No.  28212 
(Dec  30. 1994):  Csntray  and  South  Weet  Corp.. 
Holding  Co.  Act  Release  No.  26156  (Nov.  3, 1994); 
CsnlraJ  and  Soutit  Wett  Corp..  Holding  Co.  Act 
Releeae  No.  281SS  (Nov.  2. 1904):  and  Northeast 
Utiiitiee,  Holding  Co.  Act  Release  No.  2S977  (Jan. 
24.1994). 

"W. 

"W. 

"See  VnitH  Corp..  Holding  Co.  Act  Release  No. 
2SS24  (Apr.  24. 1992). 

**Saenipninote9. 

>'  Upon  consununation  of  the  proposed 
tranaactiou.  Solution*  will  become  a  v^olly- 
owned  subaidiary  of  Conectiv. 


directly  or  through  subsidiaries,  provides 
energy  management  services,  often  on  a 
tumlcey  basis.  Energy  management  services 
may  involve  the  marketing,  sale,  installation, 
operation  and  maintenance  of  various 
products  and  services  related  to  the  business 
of  energy  management  and  demand-side 
management,  and  may  include  energy  audits; 
facility  design  and  process  enhancements; 
construction,  maintenance  and  installation 
of,  and  trainiiig  client  personnel  to  operate 
energy  conservation  equipment;  design, 
implementation,  monitoring  and  evaluation 
of  energy  conservation  programs; 
development  and  review  of  architectural, 
structural  and  engineering  drawings  for 
energy  efficiencies;  design  and  specification 
of  energy  consiuning  equipment;  and  general 
advice  on  procrams.'"  Solutions  also 
provides  concvtioned  power  services,  that  is, 
services  designed  to  prevent,  control,  or 
mitigate  adverse  effects  of  power 
distmbances  on  a  customer's  electrical 
system  to  ensure  the  level  of  power  quality 
required  by  the  customer,  particularly  with 
respect  to  sentitive  electronic  equipment, 
again  as  approved  by  the  Conunission.'^ 

Solutions  also  markets  comprehensive 
asset  management  services,  on  a  turnkey 
basis  or  otherwise,  in  respect  of  energy- 
related  systems,  facilities  and  equipment, 
including  distribution  systems  and 
substations,  transmission  facilities,  electric 
generation  facilities  (stand-by  generators  and 
self-generatioa  facilities),  boilers,  chillers 
(refrigeration  and  coolant  equipment],  HVAC 
and  lighting  systems,  located  on  or  adjacent 
to  the  premisas  of  a  commercial  or  industrial 
customer  and  used  by  that  customer  in 
connection  with  its  business  activities,  as 
previously  peraitted  by  the  Commission.'" 
Solutions  also  provides  these  services  to 
qualifying  and  non-qualifying  cogeneration 
and  small  power  production  facilities  under 
the  Public  Utility  Regulatory  Policies  Act  of 
1978  ("PURPA").'* 

Solutions  provides  consulting  services  to 
associate  and  nonassociate  companies.  The 
consulting  services  may  include:  technical 
and  consulting  services  involving  technology 
assessments,  power  factor  correction  and 
harmonics  mitigation  analysis,  meter  reading 


>■  Sutqect  to  certain  conditions,  rule  5B(bXl)(i) 
exempts  the  acquisition  of  the  securities  of  a 
company  that  derives  substantially  all  of  its 
revenues  from  'Itihe  rendering  of  energy 
management  services  and  demand-side 
management  services"  See  also  Eastern  Utilities 
Associates.  Holding  Co.  Act  Release  No.  26232  (Feb. 
IS.  199S);  Northaast  Utilities.  Holding  Co.  Act 
Release  No.  2S114-A  (July  27. 1990)  and  New 
England  Electric  System.  Holding  Co.  Act  Release 
No.  22719  (Nov.  19.  1982). 

"See  supra  note  4. 

"See rule  S8(b)(l)(viii)  (an  energy-related 
company  can  engage  in  the  development, 
ownership  or  operation  of  "qualifying  Eacilitias,"  as 
defined  under  njRPA,  and  any  integrated  thermal, 
steam  host,  or  other  necessary  facility  constructed, 
developed  or  aoquirad  primarily  to  enable  the 
qualifying  facility  to  satisfy  the  useful  thermal 
output  requirements  of  PURPA).  Solutions  will  not 
undertake  any  Asset  Management  Service  without 
further  Conunisaion  approval  if.  as  a  result  thereof, 
Solutions  would  become  a  public  utility  company 
within  the  meaning  of  the  Act! 


and  repair,  rate  schedule  design  and  analjrsis, 
environmental  services,  engineering  services, 
billing  services,  risk  management  services 
communications  systems,  information 
systems/data  processing,  system  plaimin^ . 
strategic  planning,  finance,  feasibility 
studies,  and  other  similar  or  related 
services.  2°  Solutions  also  offer  marketing 
services  to  nonassociate  business  in  the  form 
of  bill  insert  and  automated  meter-readiuK 
services,  as  well  ts  other  consulting  services, 
such  as  how  to  set  up  a  marketing  program.^' 

Solutions  provides  service  Line  repair  and 
extended  warranties  with  respect  to  all  of  the 
utility  or  energy-ielated  services  lines  that 
enter  a  customer's  house,  as  well  as  utility 
bill  insurance  and  other  similar  or  related 
services.'^  Solutions  may  also  provide 
centralized  bill  payment  centers  for  "one 
stop"  payment  of  all  utility  and  municipal 
bills,  and  annual  inspection,  maintenance 
and  replacement  of  any  appliance.^^ 
Solutions  also  is  engaged  in  the  marketing 
and  brokering  of  energy  commodities, 
including  retail  marketing  activities. ^^ 

Solutions  also  provides  other  goods  and 
services,  from  time  to  time,  related  to  the 
consumption  of  energy  and  maintenance  if 
property  by  those  end-users,  where  the  nt  ed 
for  the  service  arises  as  a  result  of,  or  evolves 
out  of,  the  above  services  and  the  incidental 
services  dt>  not  differ  materially  from  the 
enumerated  services.'* 

In  connection  with  its  activities.  Solutions 
from  time  to  time  may  form  new  subsidiaries 
to  engage  in  the  above  activities,  or  acquire 
the  securities  or  assets  of  nonassociate 
companies  that  derive  substantially  all  of 
their  revenues  from  the  above  activities. 

Provision  of  th«  above  goods  and  services, 
which  are  closely  related  to  the  system's  core 
energy  business.  Is  intended  to  further 
Conectiv's  goal  of  becoming  a  foil-service 
energy  provider. 

7.  ECNG,  a  Delaware  limited  liability 
company  in  whlcli  Delmarva  holds  a  l/7th 
interest,  is  engaged  in  gas-related  activities. 
Delmarva  participates  in  ECNG  to  make  bulk 
purchases  of  gas  in  order  to  improve  the 
efficiency  of  its  natural  gas  local  distribution 
operations.  2B 


^  See  The  Cinergy  Solutions  Order;  see  oiso  rule 
58(bKll(vii)  (relating  to  the  sale  of  technical, 
operational,  management,  and  otliar  similar  kinds 
of  services  and  expertise,  developed  in  the  course 
of  utility  operations). 

>'  See  Consolidated  Natuml  Gas  Co.,  Holding  Co. 
Act  Release  No.  267S7  (Aug.  27, 1997)  (the  "1997 
CNG  Order"). 

"  See  the  Cinergy  Solutions  Order. 

"  See  Consolidated  Natuml  Gas  Co.,  Holding  Co. 
Act  Release  No.  26363  (Aug.  28, 1995). 

^*  See  supra  note  3. 

xs  See  the  1997  CNG  Order. 

2*  ECNG  memben  provide  emergency  backup 
natural  gas  supplies  to  other  memben  and  jointly 
undertake  the  bulk  purchase  and  storage  of  natural 
gas  for  use  in  their  local  distribution  business. 
Because  these  activities  an  functionally  related  to 
the  operations  of  the  gas  utility  business  of 
Delmarva,  ECNG  is  retainable  by  Conectiv  tmder 
section  11(b)(1).  Further,  upon  Commission 
approval  of  the  Mergers,  ECNG  wrill  be  exempt  from 
all  obligations,  dutiss  or  liabilities  imposed  upon  it 
by  the  Act  as  a  subsidiary  company  or  as  an  affiliate 
of  a  registered  holding  company  or  of  a  subsidiary 
company.  See  rule  16  under  the  Act 


JMI 


Delmarva  also  has  a  iionutility  subsidiary 
trust,  Delmarva  Power  Financing  I  ("DPFI"), 
which  was  formed  in  1996  in  connection 
with  the  issuance  by  Dehnarva  of  Cumulative 
Quarterly  Income  Preferred  Securities. 

Appendix  B 

Atlantic 

Atlantic  has  three  direct  nonutility 
subsidiaries,  Atlantic  Energy  International, 
Inc.  ("AEII"j,  Atlantic  Energy  Enterprises, 
Ina  ("AEE"),  and  Solutions.' 

1.  ASn,  a  Delaware  corporation,  is  a  direct 
subsidiary  of  Atlantic  formed  in  1996  to 
broker  used  utility  equipment  to  developing 
countries  and  to  provide  utility  consulting 
services  related  to  the  design  of  sub-stations 
and  other  utility  infirastructure.  This 
subsidiary  will  wind  down  its  business  by 
June  30, 1998. 

2.  AEE,  a  New  Jersey  corporation,  is  a 
direct  subsidiary  of  Atlantic  fonned  in  1995 
to  be  a  holding  company  for  Atlantic's  non- 
regulated  subsidiaries.  Through  its  six 
wholly  owned  subsidiaries,  and  50%  equity 
interest  in  Enerval,  LLC,  a  naturfl  gas 
mariceting  venture,  AEE  has  pursued  growth 
opportunities  in  energy-related  fields,  that 
will  complement  Atlantic's  existing 
businesses  and  customer  relationships. 

a.  ATE,  a  New  Jersey  corporation  and  a 
wholly  owned  subsidiary  of  AEE  formed  in 
1986,  holds  and  manages  capital  resouirces 
fat  AEE.  ATE's  primary  investments  are 
equity  investments  in  leveraged  leases  of 
three  commercial  aircraft  and  two  container 
ships.*  ATE  owns  a  94%  limited  partnership 
interest  in  EnerTech  Capital  Partners  L.P.,  a 
limited  partnership  that  will  invest  in  and 
support  a  variety  of  energy  technology 
growth  companies.^ 

b.  AGI,  a  New  Jersey  corporation  and  a 
wholly  owned  subsidiary  of  AEE  formed  in 
1986.  AGI  develops,  owns  and  operates 
independent  power  production  projects.^ 

i.  Pedrick  Ltd.,  Inc.,  a  New  Jersey 
corporation  and  a  wholly  owned  subsidiary 
of  AGI,  formed  in  1989  to  hold  a  35%  limited 
partnership  interest  in  Pedricktown 
Cogeneration  Limited  Partnership. 

ii.  Pedrick  Gen.,  Inc.,  a  New  Jersey 
corporation  and  a  wholly  owned  subsidiary 
of  AGI,  fonned  in  1989  to  hold  a  15%  general 
partnership  interest  in  Pedricktown 
Cogeneration  Limited  Partnership. 
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1  ACE  has  a  very  small  home  security  business, 
with  amiual  revenues  of  less  than  $10,000,  that  is 
located  exclusively  in  its  service  territory.  The 
business  incurs  few  costs  at  this  point.  Accordingly, 
Conectiv  seeks  to  retain  this  business  under  section 
11(b)(1).  Although  it  is  currently  operated  vrithin 
ACE,  it  may  be  moved  to  a  separate  subsidiary  of 
Conectiv.  If  this  occurs,  the  subsidiary  will  apply 
for  exempt  telecommunications  company  status 
under  section  34. 

»  See  Centra/  and  South  West  Corp..  Holding  Co. 
Act  Release  No.  235M  ()an.  22. 1985). 

>  Activities  involving  "the  development  and 
commwcialization  of  electTotecbnoK>gies  related  to 
energy  conservation,  storage  and  conversion,  energy 
efficiency,  waste  treatment,  greenhouse  gas 
reduction,  and  similar  innovations"  are  energy- 
related  activities  within  the  meaning  of  rule 
58(bHlXii).  See  aho  New  Century  Energies,  Holding 
Co.  Act  Release  No.  28748  (Aug.  1, 1997). 

*  See  supra  note  9. 


iii.  Vineland  Limited,  Inc.,  a  Delaware 
corporation  and  a  wholly  owned  subsidiary 
of  AGI,  formed  in  1990  to  hold  a  45%  limited 
partnership  interest  in  Vineland 
Cogeneration  Limited  Partnership. 

iv.  Vineland  General,  Inc.,  a  Delaware 
corporation  and  a  wholly  owned  subsidiary 
of  AGI,  formed  in  1990  to  hold  a  5%  general 
partnership  interest  in  Vineland 
Cogeneration  Limited  Partnership. 

v.  Binghamton  General,  Inc.,  a  Delaware 
corporation  and  a  wholly  owned  subsidiary 
of  AGI,  formed  in  1990  to  hold  a  10%  general 
partnership  interest  in  Binghamton 
Cogeneration  Limited  Partnership,  whose 
assets  have  been  sold  to  a  third  i>arty. 

vi.  Binghamton  Limited,  Inc.,  a  Delaware 
corporation  and  a  wholly  owned  subsidiary 
of  AGI,  formed  in  1990  to  hold  a  35%  limited 
partnership  interest  in  Bin^iiamton 
Cogeneration  Limited  Partnership,  whose 
assets  have  been  sold  to  a  third  party. 

c  ATS,  a  Delaware  corporation  and  a 
wholly  owned  subsidiary  of  AEE,  fonned  in 
1994.  ATS  and  its  subsidiaries  develop,  own 
and  operate  thermal  heating  and  cooling 
systems.  ATS  also  provides  other  energy- 
related  services  to  business  and  institutional 
energy  users.  ATS  has  made  investments  in 
capital  expenditures  related  to  district 
heating  and  cooling  systems  to  serve  the 
business  and  casino  district  in  Atlantic  Qty, 
NJ.  ATS  is  also  pursuing  the  development  of 
thermal  projects  in  other  regions  of  the  U.S.*~ 

i.  Atlantic  Jersey  Thermal  Systems,  Inc..  a 
Delaware  corporation  and  wholly  owned 
subsidiary  formed  in  1994,  that  owns  a  10% 
general  partnership  interest  in  TELPI  (as 
defined  below). 

ii.  ATS  Operating  Services,  Inc.,  a 
Delaware  corporation  and  a  wholly  owned 
subsidiary  formed  in  1995  that  provides 
thermal  energy  operating  services. 

iii.  Thermal  Energy  Limited  Partnership  I 
("TELPI"),  a  Delaware  limited  partnership 
wholly  owned  by  Atlantic  Thermal  and 
Atlantic  Jersey  Thermal  Systems,  that  holds 
an  investment  in  the  Midtown  Energy  Onter. 
The  Midtown  Energy  Center,  which  produces 
steam  and  chilled  water,  represents  the 
initial  principal  operations  of  ATS. 
Ciurently,  TELPI  is  operating  the  heating  and 
cooling  equipment  of  several  businesses  in 
Atlantic  City,  NJ.  Some  of  these  businesses 
will  be  served  by  the  ATS  district  system 
once  it  is  in  commercial  operation  and  others 
will  continue  to  be  served  independently  by 
ATS. 

iv.  Atlantic  Paxton  Ck^eneration.  Inc.,  a 
wholly  owned  subsidiary  that  is  currently 
inactive  and  expected  to  be  dissolved 
sometime  in  1998. 

V.  Atlantic-Pacific  Glendale.  LLC,  a 
Delaware  limited  liability  company  in  which 


*  Subject  to  certain  conditions,  rule  58(b)(l)(vi) 
exempts  the  acquisition  of  the  securities  of  a 
company  that  derives  substantially  all  of  its 
revenues  from  "the  production,  conversion,  sale 
and  distribution  of  thermal  enei^  products,  such 
as  process  steam,  heat,  hot  water,  chilled  water,  air 
conditioning,  compressed  air  and  similar  products; 
alternative  fuels;  and  renewable  energy  resources; 
and  the  servicing  of  thermal  energy  iscilities."  See 
also  New  Century  Energies,  Holding  Co.  Act  Release 
No.  26748  (Aug.  1, 1997);  Cinergy  Corp..  Holding 
Co.  Act  Release  No.  26474  (Feb.  20, 1996). 


ATS  holds  a  50%  interest,  was  formed  in 
1997  to  construct,  own  and  operate  an 
integrated  energy  facility  to  provide  heating, 
cooling  and  other  energy  services  to 
DreamWorks  Animation,  LLC  in  Glendale. 
Califiomia. 

vi.  Atlantic-Pacific  Las  Vegas,  LLC,  a 
Delaware  limited  liability  company  in  which 
ATS  holds  a  50%  interest,  was  formed  in 
1997  to  finance,  own  and  operate  an 
integrated  energy  plant  to  provide  heating 
and  cooling  services  to  thr«e  affiliated 
customers  in  Las  Vegas,  Nevada. 

d.  OQ,  a  Delaware  corporation  and  a 
wholly  owned  subsidiary  of  AEE  formed  in 
1995  to  pursue  investments  and  business 
opportunities  in  the  telecommunications 
industry.* 

e.  ASP,  a  New  Jersey  corporation  and  a 
wholly  owned  subsidiary  of  AEE  formed  in 
1970  that  owns  and  manages  certain 
investments  in  real  estate,  including  a 
280,000  square-foot  commercial  office  and 
warehouse  facility  in  southern  New  Jersey. 
Approximately  fifty  percent  of  the  space  in 
this  facility  is  currently  leased  to  system 
companies  and  fifty  percent  is  leased  to 
nonaffiliates.' 

f.  AET,  a  Delaware  corporation  and  a 
wholly  owned  subsidiary  of  AEE  formed  in 
1991.  AET  is  currently  winding  up  its  sole 
investment  in  technology.  The  Earth 
Exchange,  Inc.,  which  is  nominal.  There  are 
no  future  plans  for  investment  activity  at  this 
time  by  AET. 

g.  Enerval.  a  Delaware  limited  liability 
company.  In  1995,  AEE  and  Cenerprise,  Inc., 
a  subsidiary  of  Northern  States  Power 
established  Enerval,  formerly  known  as 
Atlantic  CNRG  Services,  LLC.  AEE  and 
(Denerprise  each  own  50  percent  of  Enerval. 
Enerval  provides  energy  management 
services,  including  natural  gas  procurement, 
transporation  and  marketing.  Disucssions  are 
underway  for  the  purchase  of  AEE  of 
Onerprise's  interest.* 

3.  Solutions,  a  Delaware  limited  liability 
company  that  is  jointly  owned  by  Delmarva 
and  Atlantic,  was  formed  in  1997  to  provide, 
directly  or  through  subsidiaries,  power 
systems  consulting,  end  use  efficiency 
services,  mstomized  on-site  systems  services 
and  other  energy  services  to  large  commercial 
and  industrial  customers.^ 

ACE  also  has  a  nonutility  subsidiary  trust, 
Atlantic  (Capital  I  ("ACT"),  which  %vas 
formed  in  1996  in  connection  with  the 
issuance  by  ACE  of  Cumulative  Quarterly 
Income  Preferred  Securities. 

[FR  Doc.  98-5488  Filed  3-3-98;  8:45  am] 

BUJNQ  OOOE  WIO-OI-M 


■It  is  contemplated  that  CQ  will  be  merged  with 
and  into  Conectiv  Communications,  Inc.  &e  supra 
note  S. 

'  See  Central  Power  and  Light  Co..  Holding  Co. 
Act  Release  No.  26408  (Nov.  13,  1995). 

*  See  supra  note  IS. 

*  Upon  consummation  of  the  proposed 
transaaions,  Solutions  will  become  a  wholly 
owned  subsidiary  of  Conectiv. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«l.  Na  IC-2304S;  IntemBtional  Series  Rel 
Ho.  1121;  812-10960] 

OM  Mutual  Soutt)  Africa  Equity  Trust, 
•t  al.;  Notica  of  Application 

February  26. 1998. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  imder 

section  17(b)  of  the  Divestment 

Company  Act  of  1940  (the  "Act")  for  an 

exemption  firom  section  17(a)  of  the  Act. 

Summary  of  Application 

Order  requested  to  permit  a  registered 
investment  company  to  purchase  certain 
shares  of  an  affiliated  issuer. 

Applicants 

Old  Mutual  South  Africa  Equity  Trust 
(the  "Trust"),  Old  Mutual  Asset 
Managers  (Bermuda)  Limited  (the 
"Adviser"),  and  Primedia  Limited 
("Primedia"). 

Filing  Dates 

The  application  was  filed  on  January 
13, 1998.  AppUcants  have  agreed  to  file 
an  amendment,  the  substance  of  which 
is  incorporated  in  this  notice,  during  the 
notice  period. 

Hearing  or  Notification  of  Hearing 

An  order  granting  the  application  will 
be  issued  unless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
March  23, 1998,  and  should  be 
accorhpanied  by  proof  of  service  on 
appUcants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
A00RES8ES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washmgton,  DC  20549. 
Applicants,  61  Front  Street,  Hamilton. 
Bermuda,  Attention:  Melanie  Saimders. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawerence  W.  Pisto,  Senior  Counsel,  at 
(202)  942-0527,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564, 
Office  of  hivestment  Company 
Regulation,  Division  of  Investment 
Management. 

SUPPLSMENTARY  INFORMATION:  The 

following  is  a  simunary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549  (tel. 
(202)  942-8090). 

Applicants'  lepresentations 

1.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  trust  under 
Massachusetts  law  and  registered  under 
the  Act.  The  investment  objective  of  the 
Trust  is  long-term  total  return  in  excess 
of  that  of  the  Johannesburg  Stock 
Exchange  (the  "JSE")  Actuaries  All 
Share  Index  through  investment  in 
equity  securities  of  South  African 
issuers.  Beneficial  interests  in  the  Trust 
are  sold  solely  in  private  placement 
transactions  to  investment  companies, 
common  or  commingled  trust  funds,  or 
similar  entities  that  are  "accredited 
investors"  within  the  meaning  of 
Regulation  D  under  the  Securities  Act  of 
1933,  as  well  as  to  certain  investment 
funds  organized  outside  the  United 
States.  Old  Mutual  Fund  Holdings 
(Bermuda)  Limited,  a  wholly-owned 
subsidiary  of  the  South  African  Mutual 
Life  Assurance  Society  ("Old  Mutual"), 
owns  approximately  90.91%  of  the 
outstanding  voting  seciirities  of  the 
Trust.  1 

2.  The  Adviser  is  a  wholly-owned 
subsidiary  of  Old  Mutual  and  is 
registered  under  the  Investment 
Advisers  Act  of  1940.  The  Adviser 
serves  as  investment  adviser  to  the 
Trust. 

3.  Primedia  is  a  South  African 
corporation.  It  is  an  integrated  media 
and  communications  group.  Primedia's 
ordinary  shares  are  listed  on  the  JSE. 
Applicants  state  that,  for  the  period 
beginning  the  week  of  December  5,  1997 
and  ending  the  week  of  January  30, 
1998,  the  unweighted  average  weekly 
volume  of  ordinary  shares  of  Primedia 
traded  on  the  JSE,  as  a  percentage  of  the 
total  number  of  ordinary  shares  of 
Primedia  outstanding  and  calculated  on 
an  annualized  basis,  was  16.3%.  Old 
Mutual,  its  wholly-owned  subsidiaries 
and  investment  vehicles  managed  by 
Old  Mutual  and  its  wholly-owned 
subsidiaries,  but  excluding  the  Trust, 
(collectively,  the  "Old  Mutual  Group") 
indirectly  own  approximately  19.82%  of 
the  total  outstanding  ordinary  shares  of 
Primedia.  2  Applicants  state  that  neither 
Old  Mutual  nor  the  Old  Mutual  Group 
control  Primedia  within  the  meaning  of 
the  Act. 

4.  Applicants  state  that  it  is  common 
practice  in  the  South  African  equity 
markets  for  placements  to  be  offered  to 
large  institutional  investors  at  a 


■  Based  on  holdings  as  of  December  17, 1997. 

■  Based  on  holdings  as  of  December  17, 1997. 


discount  to  the  market  price.  Applicants 
also  state  that  Old  Mutual  and  its 
affiliates  are  major  participants  in  the 
South  African  equity  markets.  In 
December  1997,  Primedia  offered  to  the 
Trust  a  private  placing  of  1,952,119 
ordinary  shares  of  Primedia  (the 
"Primedia  Shares"),  or  approxiamtely 
2.30%  of  Primedia's  outstanding 
ordinary  shares.  On  December  17, 1997 
(the  "Subscription  Date")  the  Trust 
agreed  to  purchase  the  Primedia  Shares 
on  March  2, 1996.  At  the  request  or  the 
Trust,  Primedia  agreed  to  defer  the 
settlement  date  lor  the  purchase  of  the 
Primedia  Shares  by  the  Trust  to  March 
31, 1998  (such  date  or  such  other 
settlement  date  as  to  which  the  parties 
mutually  agree,  (he  "Settlement  Date"). 
The  purchase  price  per  Primedia  Share 
is  to  be  SA  R21.82  (the  "Purchase 
Price"),  which  represents  a  7.35% 
discount  from  the  market  price  on  the 
Subscription  Date.  The  Trust's 
obligation  to  purchase  the  Primedia 
Shares  is  subject  to  the  receipt  of  the 
requested  order. 

5.  AppUcants  represent  that  while 
analysts  employed  by  Old  Mutual 
recommended  the  acquisition  of  the 
Primedia  Shares,  the  decision  to 
purchase  the  Primedia  Shares  was  an 
independent  decision  made  by  the 
Adviser  solely  in  the  interests  of  the 
Trust  and  was  not  influenced  by  Old 
Mutual  or  its  peisoimel.  At  a  meeting 
held  on  February  13, 1998,  the  board  of 
trustees  of  the  Trust,  including  a 
majority  of  the  independent  trustees, 
approved  the  purchase  of  the  Primedia 
Shares  as  in  the  best  interests  of  the 
Trust  and  consistent  with  the 
requirements  of  Section  17(b)  of  the  Act. 

6.  Applicants  represent  that  the 
Primedia  Shares  have  all  the  attributes 
of  the  Primedia  ordinary  shares  listed 
on  the  JSE,  and  that  the  Primedia  Shares 
are  freely  transferable  under  South 
African  law.  Applicants  also  state  that 
the  Trust  has  not  entered  into,  and  will 
not  be  subject  to,  any  agreement  or 
understanding,  express  or  implied,  that 
the  Trust  may  not  sell  the  Primedia 
Shares  on  the  open  market  at  any  time 
after  its  purchase. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  person,  acting 
as  principal,  knowingly  to  sell  any 
security  to  the  company.  Section  2(a)(3) 
of  the  Act  defines  "affiliated  person"  of 
another  person  to  include  (a)  any  person 
directly  or  indirectly  owning, 
controlling,  or  holdhig  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person,  (b) 


JMI 


any  person  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  with  the  other  person, 
or  (c)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  person. 

2.  Due  to  Old  Mutual's  ownership 
interest  in  Primedia,  Primedia  is  an 
affiliated  person  of  an  afBliated  person 
of  the  Trust.  The  sale  of  Primedia  Shares 
to  the  Trust  thus  would  be  prohibited  by 
section  17(a)  of  the  Act. 

3.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  prohilntions  of  secticm  17(a)  if 
the  tarns  of  the  proposed  transaction, 
including  the  consideration  to  be  paidi 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  consistent  with  tne  policy 
of  the  registered  investment  company 
concemod  and  with  the  general 
purposes  of  the  Act. 

4.  Applicants  sulnnit  that  the 
requested  relief  meets  the  standards  set 
fo^  in  section  17(b).  Applicants  state 
that  the  board  of  trustees  of  the  Trust, 
including  a  majority  of  the  trustees  who 
are  not  interested  persons  of  the  Trust, 
approved  the  purpiase  of  the  Primedia 
Shares.  Applicants  also  state  that  the 
transaction  will  comply  with  the 
requirements  of  rule  17a-7  imder  the 
Act,  except  that  (i)  the  Purchase  Price 
will  be  below  the  current  maricet  price, 
and  (ii)  the  Trust  and  Primedia  are 
affiliated  penoos  by  reason  other  than 
having  a  common  investment  adviser, 
common  directors,  and/or  officers. 
Finally,  applicants  represmt  that  the 
Trust  will  not  purchase  the  Primedia 
Shares  if  on  the  Settlement  Date  the 
maricet  price  of  the  Primedia  fiilk  below 
the  Purchase  Price. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  nithocity. 

Maxgwel  H.  McFaarlMid. 

Deputy  Secntary. 

[FR  Doc  9»-5489  Filed  3-3-98;  8:45  am] 
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Na  1122;  File  Na  600-201 

SeN-Regulatory  Ofganlzatfons; 
InlMiwtional  Seeurltlee  Clearing 
Oorporalion;  Notica  of  niing  of  and 
Older  Approving  a  Raquaai  for 
Eximaion  of  Temporary  Regiatration 
aa  a  Clearing  Agency 

Fsfarusy  26, 1998. 

Notice  is  hereby  given  that  on  January 
7, 1998,  the  bitemi^onal  Securities  * 


Qearing  Corporation  ("ISCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  an 
application  piumiant  to  Section  19(a)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  1  to  extend  ISCC's  temporary 
registration  as  a  clearing  agency.'  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  extend  ISCC's 
temporary  registration  as  a  clearing 
agency  through  February  28, 1999. 

On  May  12, 1989,  the  Commission 
granted,  pursuant  to  Sections  17A  and 
19(a)  of  the  Act  3  and  Rule  17Ab2-l(c) 
thereunder,*  the  application  pf  ISCC  for 
registration  as  a  clearing  agency  on  a 
temporary  basis  for  a  period  of  eighteen 
months.^  Since  that  time,  the 
Commissicm  has  extended  ISCC's 
temporary  registration  through  February 
28, 1998.» 

One  of  the  primary  reasons  for  ISCC's 
registration  as  a  clearing  agency  was  to 
enable  it  to  provide  for  the  sals  and 
efficient  clearance  and  settlement  of 
international  securities  transactions  by 
providing  links  between  centratized, 
efficient  processing  systems  in  the 
United  States  and  roreign  financial 
institutions.  ISCC  serves  this  function 
through  its  Global  Clearance  Network 
service  and  diroiigh  its  settlement  links 
with  foreign  clearing  entities  such  as  the 
Euroclear  system,  which  is  operated  by 
the  Brusseu  Office  of  Morgan  Guaranty 
Trust  Company  of  New  York 
("Euroclear").' 

As  a  p|art  of  ISCC's  temporary 
registration,  the  Commission  granted 
ISCC  a  temporary  exemption  from 
compliance  with  Section  17A(bM3)(C)  of 
the  Act.*  which  requires  that  the  rules 
of  a  clearing  agency  assure  the  fair 
representation  of  its  shareholders  or 
members  and  participants  in  the 
selecticm  of  its  directors  and 
administration  of  its  a&irs.'The 
Commission  granted  tlds  temporary 
exemption  due  to  ISCC's  limited 
participant  base  at  that  time.  The 


'  15  U.S.C  7UM. 

'  L«tt«r  from  Julia  Btjran,  Ai#oc!sta  CouumI, 
ISOC  Oanuuy  6. 199S]  ("Ragistzatioii  Lattv"). 

•  IS  U.S.C  78q-l  and  7aa(a). 
«17CFRl7Ab2-l(c). 

*Sacuritiet  Exchanga  Act  Ralaaaa  No.  26812  (Mar 
12.1989),54FR21B91. 

•  Sacnritiat  Sxchania  Act  Raiaaaa  Not.  28606 
[NoTambar  16. 1990],  SS  PR  47976:  30009 
(Norambar  27, 1991),  96  FR  63747;  33233 
(Novambar  22, 1993).  58  PR  63199;  36529 
(Novambw  29. 1999),  60  PR  6251 1;  37986 
(Novan^Mr  29. 1996),  61  FR  64184;  and  38703  (May 
30, 1997).  82  FR  31183. 

'  Sacuxitiaa  Exchanga  Act  RalaaM  No*.  29841 
(Octofaar  IB,  1991).  56  FR  99960  (ordar  approrina 
ISOCi  Global  aaaranca  NatwoA  aervica)  and 
32964  auna  30. 1993).  58  FR  36722  (ordar 
approving  Unkaga  with  Burodaar). 

•  15  U.S.C  78q-i(bX3MC). 


Commission  recently  approved  ISOCs 
new  structure  for  matters  relating  to  its 
corporate  governance."  As  a  result  of 
these  changes,  ISCC's  board  now 
consists  of  seven  directors.  Of  the  seven 
directors,  NSCC  selects  two  directcws, 
both  for  one  year  terms.  The  other  five 
directors  ("participant  directors")  are 
divided  into  three  classes  with  staggered 
three  year  terms. 

ISCC's  nominating  committee  selects 
candidates  for  all  vacancies  on  the 
nominating  committee  and  for 
participant  directors.  Participants  have 
the  right  to  nominate  candidates  for  the 
nominating  committee  and  for 
participant  directors  through  a  petition 
signed  by  the  lesser  of  5%  of  all 
participants  or  fifteen  participants.  If  a 
participant  petition  is  filed  or  if  the 
board  nominates  additional  candidates 
to  the  nominating  committee,  the 
participants  select  the  person  to  fill  that 
vacancy. 

In  the  Qotier  approving  ISCC's 
governance  changes,  the  (Commission 
stated  that  ISCC's  procedures  for 
election  of  directors  were  consistent 
with  its  obligations  to  provide  fair 
representation  to  its  participants. 
Therefore,  the  Commissirai  is 
eliminating  ISCCs  exemption  fit>m 
Section  17A(b)(3KQ  of  the  Act  The 
Commissicm  believes  that  several  issues 
need  to  be  resolved  prior  to  ISCC 
obtaining  permanent  registration.  In 
paiticular,  the  Commission  is  reviewing 
the  appropriate  standanl(s)  of  liability  of 
a  clearing  amicy  to  its  members. 
Therefore,  the  Commission  believes  that 
ISCC's  temporary  registration  should  be 
extended  for  an  additional  twelve 
months.  ^0 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
applicaticm.  including  whether  sum 
application  is  consistent  with  the  Act 
Such  written  data,  views,  and 
arguments  will  be  considersd  by  the 
Commission  in  granting  reeistration  or 
instituting  proceedings  to  determine 
vdiether  registration  shcmld  be  denied 
in  accordance  with  Section  19(a)(1)  of 
the  Act**  Persons  making  written 
submissions  should  file  six  copies 
thweof  with  the  SeaWy.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  N.W..  Washington,  ac  20549. 
Copies  of  the  application  and  all  written 
comments  will  be  available  for 
inspection  and  copying  at  the 
Commissicm 's  Pi^lic  RefiBrence  Room, 


•S«nuitia«  Exchanga  Act  RalaaM  No.  38846  Only 
17, 1097),  62  FR  39562. 

loTha  Cnmnaiarton  aoqMcU  to  continua  to  laniaaa 
ISOCt  raqnaat  far  pannaiMat  raglAiatian  durii« 
thia  tanqMcary  ragiatcation  pariod. 

"  15  U.S.C  78a(B)(l). 
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450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  All  submissions  should  refer  to 
the  File  No.  600-20  and  should  be 
submitted  by  April  3, 1998. 

It  is  Therefore  ordered,  pursuant  to 
Section  19(a)  of  the  Act,  that  ISCC's 
registration  as  a  clearing  agency  (File 
No.  600-20)  be  and  hereby  is 
temporarily  approved  through  February 
28, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

(FR  Doc  98-5550  Filed  3-3-98;  8:45  am] 
MLUNO  oooc  me-oi-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  DtaMter  #3067] 

Stato  of  Califomia;  Amendment  1 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  February  13, 1998,  the  above- 
nimibered  Declaration  is  hereby 
amended  to  include  Amador,  Fresno, 
Sacramento,  and  Solano  Counties  in  the 
State  of  Cahfomia  as  a  disaster  area  due 
to  damages  caused  by  severe  winter 
storms  and  flooding  beginning  on 
February  2, 1998  and  continuing. 

hi  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  Counties  of  El 
Dorado,  Inyo,  Mono,  and  Tulare  in  tbe 
State  of  Califomia  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

AU  other  information  remains  the 
same,  i.e.,  the  deadline  for  fiUng 
applications  for  physical  damage  is 
April  10, 1998  and  for  economic  injury 
the  termination  date  is  November  9, 
1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  20, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  98-5490  Filed  3-3-98;  8:45  ami 

aajJNQ  CODE  HOS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Diaaater  «30S3;  Amaftdment 

m 

State  of  North  Carolina 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  February  10  and  13, 1998,  the 
-above-niunbered  Declaration  is  hereby 
amended  to  include  Robeson  County, 


>'  17  CFR  200.30-3(a)(16). 


North  Carolina  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding,  and  to  establish  the  incident 
period  for  this  disaster  a^beginning  on 
January  7, 1998  and  continuing,  through 
February  12, 1998. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Bladen,  Columbus,  Ctmiberland,  Hoke, 
and  Scotland  in  North  Carolina  and 
Dillon,  Horry,  and  Marlboro  Counties  in 
South  Carolina  may  be  filed  imtil  the 
specified  date  at  the  above  location. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  ior  physical  damage  is 
March  16, 1998  and  for  economic  injury 
the  deadline  is  October  15, 1998. 

The  economic  injury  number  for 
South  Carolina  is  975100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  Se002  and  59008) 

Dated:  Febr\iary  19, 1998. 
Herbert  L.  MitdieU. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-5493  Filed  3-3-98;  8:45  am) 

BIUJNG  CODE  «>K-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Oisaater  «3049] 

State  of  Tennessee;  Amendment  #3 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  February  12, 1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
January  6, 1998  and  continuing  through 
February  12. 1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  13, 1998  and  for  economic  injury 
the  deadUne  is  October  13, 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  20, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-5491  Filed  3-3-98;  8:45  am) 

BiLUNQ  CODE  SOtS-OI-P 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 


JMI 


Administration  (SSA).  Chapter  S2 
covers  the  Deputy  Commissioner, 
Operations.  Notice  is  hereby  given  that 
Subchapter  S2Q.  the  Office  of 
Telephone  Services,  is  being  amended 
to  reflect  a  revised  mission  statement, 
the  abolishment  of  the  Service  Team, 
and  the  establishment  of  the  Teleservice 
Planning  and  Operations  Procedures 
Team.  The  new  material  and  changes 
are  as  follows: 

Section  S2Q.00    The  Office  of 
Telephone  Services — (Mission): 

Amend  to  read  as  follows: 

The  Office  of  Telephone  Services  is 
responsible  for  planning,  implementing, 
operating  and  evaluating  SSA's 
telephone  service  to  the  pubUc 
deUvered  by  the  National  800  Number 
and  SSA  Field  Offices  (FOs).  The  Office 
plans  and  conducts  studies,  pilots  and 
analyses  of  800  Number  and  FO 
telephone  operations  to  assess  and 
improve  the  service  provided.  The 
Office  provides  direct  support  to  36 
TSCs  and  approximately  1,300  FOs, 
including  developing  and  .* 

communicating  uniform  operating 
poUcies  and  procedures.  The  Office  is 
responsible  for  providing  the  American 
pubhc  with  world  class  800  Number 
telephone  service  which  provides: 
accurate,  courteous,  one-stop  service 
with  95  percent  access  \vithin  5 
minutes;  user-friendly  automated 
services;  and  tools  which  empower 
employees  to  deliver  total  customer 
satisfaction.  The  Office  maintains  close, 
effective  working  relationships  with 
SSA  poUcy,  program,  regional  and 
administrative  components,  with  many 
other  Federal  agencies  and  with  vendors 
which  have  important  roles  in  the 
delivery  and  evaluation  of  SSA's 
telephone  service  to  the  public.  This 
office  manages  SSA's  National  800 
Number  network  operation,  designs  and 
administers  call  routing  plans, 
continuously  monitors  call  handUng 
and  adjusts  routing  to  handle  emergency 
situations  and  to  maximize  call- 
answering  effectiveness  and  efficiency. 

Section  S2Q.  10     The  Office  of 
Telephone  Services — (Organization): 
Amend  as  follows: 

A.  The  Associate  Commissioner, 
Office  of  Telephone  Services  (S2Q). 

B.  The  Deputy  Associate 
Commissioner,  Office  of  Telephone 
Services  (S2SQ). 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for 
Telephone  Services  (S2Q). 

Delete: 

D.  The  Service  Team  (S2QA). 
EstabUsh: 

D.  The  Teleservice  Planning  and 
Operations  Procedures  Center 
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(S2QC). 
Section  S2Q.20     The  Office  of 
Telephone  Services — (Functions): 
Amend  to  read  as  follows: 

A.  The  Associate  Commissioner, 
Office  of  Telephone  Services  (S2Q). 

B.  The  Deputy  Associate 
Commissioner,  Office  of  Telephone 
Services  (S2Q). 

C.  The  hnmediate  Office  of  the 
Associate  Commissioner  for 
Telephone  Services  (S2Q). 

Delete  in  its  entirety: 

D.  The  Service  Team  (S2QA). 
Establish: 

D.  The  Teleservice  Planning  and 
Operations  Procediues  Center 
(S2QC). 

1.  Plans,  designs,  implements  and 
evaluates  studies  of  initiatives  related  to 
the  effective  management,  operation  and 
future  direction  of  telephone  services 
provided  to  the  public  by  the  national 
800  number  and  FOs. 

2.  Provides  leadership  on  SSA 
telephone  service  planning  initiatives 
•for  the  Office  of  Operations. 

3.  Researches  and  evaluates  the 
appUcation  of  innovative  concepts  and 
new  technologies  for  SSA's  public 
telephone  service. 

4.  Designs,  implements  and  maintains 
management  information  systems  for 
SSA  telephone  service  deUvery. 
Analyzes  data,  evaluates  trends  and 
long-range  needs  and  prepares 
executive-level  reports. 

5.  Evaluates  ana  plans  for 
implementation  of  legislative  issues  that 
impact  SSA's  telephone  service.  Works 
with  other  SSA  components,  other 
Federal  agencies  and  vendors  to  ensure 
qualtty  public  telephone  services. 

6.  Plans,  develops,  implements  and 
evaluates  systematic  measurement 
processes  to  assess  the  operational 
effectiveness  and  efficiency  of  SSA 
pubhc  telephone  service  operations. 

7.  Develops  and  maintains  procedural 
guides,  operational  instructions  and 
training  materials  for  TSC  and  FO 
employees  providing  pubhc  telephone 
service. 

8.  E)evelops  and  evaluates  plans  for 
the  effective  utilization  of  TSC  and  FO 
resources  and  equipment  relating  to 
delivery  of  telephone  services  to  the 
pubhc. 

9.  Develops  and  evaluates  operational 
telephone  service  quality  review 
pohcies,  Evaluates  telephone  service 
delivery  training  needs  to  ensure  quality 
public  service  is  provided. 

Dated:  February  4, 1998. 
Paul  D.  Banm, 

Deputy  Commissioner  for  Human  Resources. 
[FR  Doc.  9»-5482  Filed  3-3-98;  8:45  am] 

MLUNQ  COOE  41M-S-P 


DEPARTMENT  OF  STATE 
[Public  Notice  2752] 

Office  of  Defense  Trade  Controls; 
Reinstatement  of  Eligibility  To  Apply 
forfxport/Retransfer  Authorizations 
Pursuant  to  Section  38(gK4)  of  the 
Arms  Export  Control  Act 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby^ven  that 
the  Department  of  State  has  rescinded 
its  policy  of  denial  and  suspended  its 
statutory  debarment  against  the 
Armaments  Corporation  of  South  Africa, 
Ltd.  (Armscor);  the  Denel  Group  (Pty) 
Ltd.  (Denel)  and  its  divisions;  and  any 
divisions,  subsidiaries,  associated 
companies,  affihated  persons,  and 
successor  entities  pursuant  to  Section 
38(g)(4)  of  the  Arms  Export  Control  Act 
(AECA)  (22  U.S.C.  2778)  and  §  127.11(b) 
of  the  International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  Parts  120- 
130). 

EFFECTIVE  DATE:  February  27, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phihp  S.  Rhoads,  Chief,  CompUance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls,  Department  of 
State  (703-875-6644). 
SUPPLEMENTARY  INFORMATION:  Section 
38(g)(4)  of  the  AECA  and  Section  127.7 
of  the  ITAR  prohibit  the  issuance  of 
export  hcenses  or  other  approvals  to  a 
person,  or  any  fiarty  to  the  export,  who 
has  been  convicted  of  violating  certain 
U.S.  criminal  statutes  enimierated  at 
Section  38(g)(1)(A)  of  the  AECA  and 
Section  120.27  of  the  ITAR.  The  term 
"person"  means  a  natural  person  as  well 
as  a  corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organization,  or  group,  including 
governmental  entities.  The  term  "party 
to  the  export"  means  the  president,  the 
chief  executive  officer,  and  any  other 
senior  officers  of  the  Ucense  apphcant; 
and  any  consignee  or  end-user  of  any 
item  to  be  exported. 

Effective  Jime  8, 1994,  the  Department 
of  State  implemented  a  poUcy  of  denial 
pursuant  to  Sections  38  and  42  of  the 
AECA  and  Sections  126.7(a)(1)  and 
(a)(2)  of  the  ITAR  for  Armscor,  Denel 
and  its  divisions  (including  Kentron 
(Pty)  Ltd.),  and  any  divisions, 
subsidiaries,  associated  companies, 
affihated  persons,  and  successor  entities 
in  response  to  an  indictment  retuimed  in 
the  U.S.  District  Court  for  the  Eastern 
District  of  Pennsylvania  charging 
Armscor  and  Kentron  with  violating  and 
conspiring  to  violate  the  AECA  (see  59 
FR  33811,  June  30. 1994). 


Denel  was  not  named  in  the 
indictment.  Denel  came  into  being  when 
.  the  South  African  Government 
restructiued  Armscor  to  separate  the 
acquisition  function  from  the 
manufacturing  function.  Armscor  was 
assigned  responsibihty  for  procurement 
and  acquisition,  while  E)enel  was 
assigned  responsibihty  for  production 
and  manufacturing.  Denel  was  therefore 
included  in  the  Agreement  Between  the 
Government  of  the  United  States  and 
the  Government  of  the  Repubhc  of 
South  Africa  Concerning  Cooperation 
on  Defense  Trade  Controls.  The 
company  Kentron  (Pty)  Ltd.,  which  had 
a  separate  legal  status  as  a  subsidiary  of 
Armscor  at  the  time  of  the  indictment, 
has  since  become  a  divisicm  of  Denel. 

Subsequently,  after  the  companies 
accepted  plea  agreements  in  connection 
vkrith  the  criminal  charges,  the 
Department  of  State  imposed  statutory 
debarment  against  Armscor  and  Denel 
and  its  divisions  effective  February  27, 
1997  (see  62  FR  13932,  March  24, 1997). 

Section  38(g)(4)  of  the  AECA  permits 
reinstatement  of  ehgibihty  to  apply  for 
export/retransfer  authorizations  on  a 
case-by-case  basis  after  consultation 
with  the  Secretary  of  the  Treasury  and 
after  a  thorough  review  of  the 
cinnun stances  surrounding  the 
conviction  or  ineUgibihty  to  export  and 
a  finding  that  appropriate  steps  have 
been  taken  to  mitigate  any  law 
enforcement  concerns.  r 

In  accordance  with  these  authorities, 
effective  February  27, 1998,  the  pohcy 
of  denial  for  all  export  Ucense 
applications  and  other  requests  for 
approval  involvirig  Armscof  and  Denel 
and  its  divisions  (including  Kentron 
(Pty)  Ltd.)  has  been  rescinded  and 
debarment  has  been  suspended.  The 
effect  of  this  notice  is  that  Armscor, 
Denel  and  its  divisions,  and  any 
divisions,  subsidiaries,  associated 
companies,  affihated  persons,  and 
successor  entities  may  participate  in  the 
export  or  transfer  of  defense  articles, 
related  technical  data,  and  defense 
services  subject  to  Section  38  of  the 
AECA  and  the  ITAR. 

Dated:  February  27, 1998. 
William  J.  LoweU. 

Director,  Office  of  Defense  Trade  Controls, 
Bureau  of  Political-Military  Affairs,  U.S. 
Department  of  State. 

(FR  Doc.  98-5715  Filed  3-3-98;  8:45  am) 

BIUMQ  CODE  4710-aS-M 
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DEPARTMENT  OF  STATE 
IPuMie  Notioe  2753] 

Offlc*  of  Detonse  Trade  Controls; 
nafciatotemant  of  EligMllty  To  Apply 
for  Export/Ratransfer  Auttiorlzations 
Purauant  to  Sactlon  38(g)(4)  of  the 
Anna  Export  Control  Act 

AQBICY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  suspended 
its  statutory  debarment  against  Fuchs 
Electronics  (Pty)  Ltd.  (Fuchs).  the  Fuchs 
Electronics  Division  of  Reimert  Limited, 
and,  any  divisions,  subsidiaries, 
associated  companies,  afBUated 
persons,  and  successor  entities  pursuant 
to  Section  38(g)(4)  of  the  Arms  Export 
Control  Act  (AECA)  (22  U.S.C.  2778] 
and  §  127.11(b)  of  the  International  - 
Traffic  in  Anns  Regulations  (TTAR)  (22 
CFR  Parts  120-130). 
ffFECnvE  DATE:  February  27, 1998. 
FOR  FURTMER  aTDRMATlOW  OONTACT: 
Philip  S.  Rhoads.  Qiief,  CoEUiliance 
and  Enforcement  Branch,  Office  of 
Defense  Trade  Controls.  Department  of 
State  (703-875-6644). 
SUPPLEMENTARY  MFORMATKM:  Section 
38(g)(4)  of  the  AECA  and  Section  127.7 
of  the  ITAR  prohibit  the  issuance  of 
export  licenses  or  other  approvals  to  a 
person,  or  any  party  to  the  export,  who 
has  been  convicted  of  violating  certain 
U.S.  criminal  statutes  enumerated  at 
Section  38(g)(1)(A)  of  the  AECA  and 
Section  120.27  of  the  ITAR.  The  term 
"person"  means  a  natural  person  as  well 
as  a  corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organisation,  or  group,  including 
governmental  entities,  llie  term  "party 
to  the  export"  means  the  president,  the 
chief  executive  officer,  and  any  other 
senior  officers  of  the  license  applicant; 
and  any  consignee  or  end-user  of  any 
item  to  be  exported. 

Fuchs  pleaded  guilty  on  February  27, 
1997.  to  violating  the  AECA.  Pursuant  to 
a  Consent  Agreement  between  Fuchs 
and  the  Department  of  State,  and  an 
Order  signed  by  the  Assistant  Secretary 
for  Political-MiUtary  Affairs,  the 
Department  of  State  imposed  statutory 
debarment  against  Fuchs,  including  the 
Fuchs  Electronics  Division  of  Reimert 
Limited  effoctive  February  27, 1997  (see 
62  Federal  Register  13933,  March  24, 
1997). 

Section  38(g)(4)  of  the  AECA  permits 
reinstatement  of  eligibility  to  apply  for 
export/retransfar  authorisations  on  a 
case>fanr-case  basis  after  consiiltation 
with  the  Secretary  of  the  Treasury  and 
after  a  thorough  review  of  the 


circumstances  surrounding  the 
conviction  or  ineligibility  to  export  and 
a  finding  that  appropriate  steps  have 
been  taken  to  mitigate  any  law 
enforcement  concerns. 

In  accordance  with  these  authorities, 
effective  February  27, 1998,  the 
debarment  against  Fuchs.  including  the 
Fuchs  Electronics  Division  of  Reunert 
Limited,  has  been  suspended.  The  effect 
of  this  notice  is  that  Fuchs.  the  Fuchs 
Electronic  Division  of  Reunert  Limited, 
and.  any  divisions,  subsidiaries, 
associated  companies,  affiliated 
persons,  and  successor  entities  may 
participate  in  &e  export  or  transfer  of 
defense  articles,  related  technical  data, 
and  defense  services  subject  to  Section 
38  of  the  AECA  and  the  ITAR. 

Dated:  February  27, 1998. 
William  J.  Lowall, 

Director,  Office  of  Defense  Trade  Controls, 
Bureau  of  Politiaal-MUitary  Affairs,  U.S. 
Department  of  State. 

[PR  Doc.  98-5716  Filed  3-3-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Raaaarcti  and  Special  Programs 
Adntiniatfatioii 

[Docket  Na  PS-142;  Notiee  11] 

PIpellna  RIak  Managemant 
DamonstratkNi  Program  Electronic 
Taleconfaranoe 

AQBICY:  Office  of  PipeUne  Safety,  DOT. 
ACTION:  Notica 

summary:  The  U.S.  Department  of 
Transportation's  Office  of  Pipeline 
Safety  (OPS)  will  sponsor  its  fourth 
satellite-based  video  presentation  on  the 
Pipeline  Risk  Management 
Demonstration  Pro-am  on  Thursday, 
March  26, 1998,  beginning  at  2:00  p.m. 
The  program  will  be  aired  over  the 
Federal  Emergency  Management 
(FEMA)  Agency's  Emergency  Education 
Network  (EENET). 

DATES:  The  electronic  teleconference 
will  be  aired  on  March  26, 1998,  from 
2:00  p.m.  to  4:30  p.m.  Eastern  Daylight 
Time. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Eben  M.  Wyman,  (202)  366-0918,  or  by 
e-mail  (eben.wymanOrspa.dot.gov), 
regarding  the.  subject  matter  of  this 
Notice.  Contact  the  Dockets  Unit  (202) 
366-5046.  for  other  material  in  the 
docket. 

SUPPLEMENTARY  MFORMATKM:  The 
Demonstration  Program  tests  an 
innovative  regulatory  approach  to 
achieving  superior  safety  performance 
by  allowing  pipeline  operators  to 


customize  safety  activities.  OPS  is 
currently  consulting  with  several 
pipeline  operators  about  participating  in 
the  Demonstration  Program.  The 
companies  whose  projects  are  imder 
most  active  discussion  at  this  time  are 
Shell  Pipe  Line  Company,  Phillips  Pipe 
Line  Company,  Chevron  Pipe  Line 
Company,  Mobil  Pipe  Line  Company, 
and  ihe  Natural  Gas  Pipe  Line 
Company.  Their  pipeline^  go  through 
the  States  of  Colorado,  Louisiana, 
Washington,  Utah,  Oregon,  Arkansas, 
Nebraska,  Kansas,  Missouri,  Iowa, 
Illinois,  Indiana,  New  Mexico,  Texas, 
Idaho,  Oklahoma.  Wisconsin,  and 
Wyoming.  As  consultations  near 
completion,  more  information  will  be 
distributed  via  company  and  project- 
specific  prospectuses. 

OPS  seeks  comments  from 
individuals  or  groups  who  can  provide 
information  about  local  conditions,  land 
use.  geological  factors,  damage 
prevention  efforts  or  the  practices  of 
these  companies. 

The  broadcast  will  have  three  main 
program  segments.  First,  OPS 
representatives  will  give  an  update  on 
the  status  of  the  Demonstration 
Program.  The  next  two  segments  will 
present  videotaped  highlights  of  panel 
discussions  from  a  public  meeting 
which  was  held  in  Houston,  Texas,  on 
Novnnber  19, 1997. 

The  first  panel  was  made  up  of  other 
Federal  and  State  government 
representatives  woo  discussed  their 
perspectives  on  the  Demonstration 
Program  and  its  effect  on  their  agency's 
efforts.  The  second  panel  was  made  up 
of  interested  representatives  from  the 
public  sector.  Both  panels  discussed^ 
issues  relative  to  the  Demonstration 
Program  and  made  suggestions  to  both 
OPS  and  the  canc^date  pipeline 
companies  during  their  presentations. 

S^eral  five  call-in  periods  are 
scheduled  during  this  broadcast.  Callers 
can  ask  questions  of  the  panelists,  raise 
issues  from  their  presentations,  or 
discuss  the  program  with  OPS  officials. 
Several  speakers  from  both  panels  will 
be  available  to  provide  further  input  on 
these  topics.  Representatives  from  the 
governmental  panel  will  be  State 
pipeline  safety  program  managers:  Joe 
Finan,  Pennsylvania;  Dennis  IJoyd, 
Washington;  Tony  Karahalios.  Colorado; 
and  John  Gawronski,  New  York. 
Representing  the  Community 
Perspective  panel  will  be  Dr.  Martha 
Rozelle  from  the  btemational 
Association  for  Public  Participation, 
Ruth  Ellen  Schelhaus.  publisher  of  the 
Local  Emergency  Planning  Committee 
Newsletter,  and  Larry  MiUer,  Chaimel 
Development  Manager  from  the  Houston 
Port  Authority.  If  you  have  questions 
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you  would  like  to  have  addressed  on 
this  or  future  broadcasts,  please  send 
them  via  e-mail  to  John  Hess  at: 
pipeline.safety@rspa.dot.gov. 

The  electronic  teleconference  will  be 
broadcast  via  EENET,  which  has  been 
broadcasting  for  more  than  ten  years 
and  has  an  extensive  audience  in  the 
fire  and  emergency  management 
communities.  By  using  EENET,  OPS  has 
the  opportunity  to  involve  thousands  of 
pubhc  safety  and  emergency 
management  officials  who  routinely 
receive  these  programs.  EENET  sites  use 
the  widely  available  Ku  and  C  band 
satellite  dish  technology. 

The  following  are  ways  to  view  this 
broadcast: 

•  Set  up  a  Television  Receive-Only 
dish  at  your  viewing  facihty. 

•  Ask  your  local  television  cable 
company  to  carry  this  EENET  video 
broadcast. 

•  Contact  your  local  government 
cable  access  office  to  carry  the  program. 
Many  cable  systems  have  dedicated 
internal  cable  channels  to  local 
governments  to  carry  programs  such  as 
these  to  their  offices  and  other  facihties. 

•  Use  a  local  facility  which  has  a 
Television  Receive-Only  dish.  Many 
schools  (elementary,  secondary,  and 
commimity  colleges),  hospitals,  or  local 
hotels  and  motels  have  these  facilities. 

•  Rent  a  portable  Television  Receive- 
Only  dish  and  have  it  set  up  at  yoru 
viewing  place. 

The  technical  information  necessary 
to  align  the  receiver  dish  with  the 
satellite  is  as  follows: 


C-Band 

Galaxy  4 

Transponder:  22 

Downlink  Freq:  4140  MHZ 

Audio  Freq:  6.2/6.8  MHZ 

Location:  99  degrees  West 

Polarity:  Vertical 
Ku-Band 

GE-3 

Transponder:  21 

Downlink  Freq:  12120  MHZ 

Audio  Freq:  6.2/6.8  MHZ 

Location:  87  degrees  West 

Polarity:  horizontal 

•  View  the  broadcast  via  Internet. 
Information,  links  to  the  show,  and  the 
necessary  software  to  view  it  are  found 
on  the  Tovim  Meeting  Homepage.  The 
Internet  address  is  http://ops.dot.gov/ 
tmvid.htm. 

If  you  need  assistance  in  locating  a 
satellite  receive  site,  please  call  John 
Hess  at  (202)366-4576;  E-mail 
John.Hess@rspa.dot.gov  or,  call  EENET 
at  1-800-527-4893. 

This  broadcast  and  previous 
broadcasts  are  available  on  videotape. 
Individuals  may  contact  their  State 


pipeline  safety  office  to  borrow  copies 
of  the  videotapes  or  may  contact  OPS. 
To  request  to  borrow  copies  of  the 
videotapes  via  the  OPS  Home  page 
follow  the  instructions  at  http:// 
ops.dot.gov,  or  contact  OPS  by  E-mail  at 
pipeline.safety@rspa.dot.gov. 

Issued  in  Washington,  D.C.  on  February  26, 
1998. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  9&-5494  Filed  3-3-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

February  24, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington.  DC  2022D. 
DATES:  Written  comments  should  be 
received  on  or  before  April  3.  1998  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0199. 

Form  Number:  IRS  Form  5306-SEP. 

T^e  of  Review:  Revision. 

Title:  Application  of  Approval  of 
Prototype  Simphfled  Employee 
Pension-SEP. 

Description:  This  form  is  used  by 
banks,  credit  unions,  insurance 
companies,  and  trade  or  professional 
associations  to  apply  for  approval  of  a 
Simplified  Employee  Pension  Plan  to  be 
used  by  more  than  one  employer.  The 
data  collected  is  used  to  determine  if  the 
prototype  plan  submitted  is  an 
approved  plan. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  650. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 8  hours.  8  minutes. 

Learning  about  the  law  or  the  form — 
1  hour.  10  minutes. 

Preparing  the  form— 2  hours.  17 
minutes. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 16  minutes. 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Bxmien:  7,696  hours. 
OMB  Number:  1545-0367. 
Form  Number:  IRS  Forms  4804  and 
4802. 

Type  of  Review:  Extension. 
Title:  Transmittal  of  Information 
Returns  Reports  Magnetically/ 
Electronically  (4804);  and  Transmittal  of 
Information  Retimis  Reports 
Magnetically/Electronically 
(ContinuaticMi  of  Form  4804)  (4802). 

Description:  26  U.S.C.  6041  and  6042 
require  all  persons  engaged  in  a  trade  or 
business  and  making  payments  of 
taxable  income  must  file  reports  of  this 
income  with  the  IRS.  In  certain  cases, 
this  information  must  be  filed  on 
magnetic  media.  Forms  4804  and  4802 
are  used  to  provide  a  signature  and 
balancing  totals  for  magnetic  media 
filers  of  information  returns. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  37,640. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Preparing  Form  4804 — IS  minutes. 
Preparing  Form  4802—20  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  45.406  hours. 
OMB  Number:  1545-1036. 
Form  Number:  IRS  Form  8716. 
Type  of  Review:  Revision. 
Title:  Election  to  Have  a  Tax  Year 
Other  Than  a  Required  Tax  Year. 

Description:  Piled  by  partnerships,  S 
Corporations,  and  personal  service 
corporations,  imder  section '944(a),  to 
retain  or  to  adopt  a  tax  year  that  is  not 
a  required  tax  year.  Service  Centers 
accept  Form  8716  and  use  the  form 
information  to  assign  master-file  codes 
that  allow  the  Center  to  accept  the  filer's 
tax  return  filed  for  a  tax  year  (fiscal 
year)  that  would  not  otherwise  be 
acceptable. 

Respondents:  Business  or  other  for- 
profit,  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  40.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping— 2  hours.  38  minutes. 
Learning  about  the  law  or  the  form — 
1  hovu-.  12  minutes. 

Preparing  and  sending  the  form  to  the 
IRS — 1  hour.  17  minutes. 

Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  204.400  hours. 
OMB  Number:  1545-1577. 
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Regulation  Project  Number:  REG- 
109704-97  NPRM. 

Type  of  Review:  Extension. 

Title:  HIPAA  Mental  Health  Parity 
Act;  (Temporary)  Interim  Rulesr  for 
Mental  Health  Parity. 

Description:  The  regulations  provide 
guidance  for  group  health  plans  with 
mental  health  benefits  about 
requirements  relating  to  parity  in  the 
dollar  limits  imposed  on  mental  health 
benefits  and  medical/surgical  benefits. 

Respondents:  Biisiness  or  other  for- 
profit,  Not-fbi^profit  institutions.  State, 
Local  or  Tribal  Govenmient. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  7,053. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  minute. 

Frequency ^ Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,289  hoivs. 

Qearance  Officer:  Ganick  Shear  (202) 
622-3869. 

Internal  Revenue  Service,  Room  5571 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Aevietvsr:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226.  New 
Ejcecutive  Office  Building,  Washington, 
DC  20503. 
LatoK.H*llaiid. 

Departmantal  Reports  Management  Officer. 
(FR  Doc  M-5539  Filed  3-3-98;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Submisskm  for  0MB  Review; 
Coinfnent  ReciuMt 

Feimiaiy  25, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infannation  collection  req\urement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biireau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  3, 1998  to 
be  assured  of  consideration. 

Finenciei  Crimes  Enforcement  Network 
(FinCEN) 

OhfB  Number:  1506-0006. 
Form  Number:  TD  F  90-22.49. 
7^7)e  of  Review:  Extension. 
Title:  Suspicious  Activity  Report  by 
Casinos. 


Description:  Nevada  casinos  will  file 
Form  TD  F  90-22.49  after  a  customer  or 
individual  conducts  a  potentially 
suspicious  transaction  or  activity, 
pursuant  to  Nevada  Gaming 
Commission  Regulation  6A,  Section 
100,  which  took  effect  on  10/1/1997. 
This  form  will  be  used  by  Criminal 
Investigators  and  regulatory 
enforcement  authorities,  during  the 
coiirse  of  investigations  involving 
financial  crimes. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  94. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Reporting— 30  minutes. 
'    Recordkeeping — 5  minutes. 

Frequency  of  Response:  Other  (as 
required). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,020  hoiu^. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices 
Room  2110, 1425  New  York  Avenue, 
N.W.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUuMl, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  98-5540  Filed  3-3-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Rsquest 

February  26, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  3, 1998  to 
be  assured  of  consideration. 

Special  Note:  This  PRA  infonnation 
collection  was  submitted  to  OMB  on 
February  20. 1998. 

U.S.  Castoma  Service  (CUS) 

OMB  Number:  1515-0213. 


Form  Number:  Customs  Forms  7551, 
7552  and  7553. 

Type  of  Review:  Revision. 

Tide:  Drawback  Process  Regulations 
and  Entry  Collection  Documents. 

Description:  The  infonnation  is  to  be 
used  by  Customs  officers  to  expedite  the 
filing  and  processing  of  drawback 
claims,  while  maintaining  necessary 
enforcement  information  to  maintain 
effective  administrative  oversight  over 
the  drawback  program. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
8,150. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
27,500  hours. 

Qearance  Officer:  J.  Edgar  Nichols, 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Ronald  Reagan  Building,  1300 
Pennsylvania  Avenue,  N.W.,  Room 
3.2.C,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Bmlding,  Washington, 
DC  20503. 
Low  K.  Holland. 

Departmental  Repots  Management  Officer. 
(FR  Doc.  98-5541  Filed  3-3-98;  8:45  am] 
BILUNQ  OODC 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  fbr  Review; 
Comment  Raqusst 

February  26, 199& 

The  Department  of  the  Treasury  has 
submitted  the  following  pubUc 
infonnation  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiUd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  3, 1998  to 
be  assiued  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1564. 

Regulation  Project  Number:  REG- 
103330-97  Final,  Temporary  and 
NPRM. 


Type  of  Review:  Extension. 

Titie:  IRS  Adoption  Taxpayer 
Identification  Numbers. 

Description:  Tlie  regulations  authorize 
the  IRS  to  assign  a  new  form  of  taxpayer 
identification  number,  the  IRS  Adoption 
Taxpayer  Identification  Number  (ATIN), 
to  children  who  are  being  adopted.  The 
regulations  are  issued  under  section 
6109  and  are  effective  for  tax  returns 
due  on  or  after  April  15, 1998. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571.  llii  Constitution 
Avenue,  NW,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  9«-5542  Filed  3-3-98;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Coniment 
Request  for  Notice  9&-17 

AQENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
98-17.  Contributions  to  Foreign 
Partnerships  Under  Section  6038B. 
DATES:  Written  comments  should  be 
received  on  or  before  May  4, 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571.  liii  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  notice  should  be  directed 
to  Carol  Savage.  (202)  622-3945, 
Internal  Revenue  Service,  room  5569, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Contributions  to  Foreign 
Partnerships  Under  Section  6038B. 

OMB  Number:  1545-1586. 

Notice  Number:  Notice  98-1 7. 

Abstract:  This  notice  provides 
simplified  reporting  for  transfers  by  U.S. 
persons  to  foreign  partnerships  under 
Internal  Revenue  Code  section  6038B,  as 
amended  by  the  Taxpayer  Relief  Act  of 
1997.  These  reporting  requirements  can 
be  relied  on  by  transferors  not  subject  to 
Code  section  6038B  to  avoid  a  penalty 
xmder  Code  section  1494(c). 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  250. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  ^ency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vaUd  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiim  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  24, 1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  98-5468  Filed  3-3-98;  8:45  am] 

BIUMQ  COOE  4«30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Revenue  Procedure  08-23 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(cK2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  98-23,  Quahfied 
Subchapter  S  Trust  Conversions  to 
Electing  Small  Business  Trusts. 
DATES:  Written  comments  should  be 
received  on  or  before  May  4, 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  liii  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMBfTARY  INFORMATION: 

Title:  Qualified  Subchapter  S  Trust 
Conversions  to  Electing  Small  Business 
Trusts. 

OMB  Number:  1545-1591. 

Revenue  Procedure  Number:  Revenue 
Procedure  98-23. 

Abstract:  This  revenue  procediue 
provides  a  method  for  taxpayers  to 
obtain  automatic  consent  to  convert  a 
Qualified  Subchapter  S  Trust  (QSST)  to 
an  Electing  Small  Business  Trust  (ESBT) 
as  well  as  to  convert  an  ESBT  to  a 
QSST. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 
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Type  of  Review:  Extension  of  a 
coirently  a^^roved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2.500. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  2,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unkss  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  recods  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in.  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comm«its  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functicxis  of  die 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quaUty,  utiUty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  stait-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  24. 1998. 
GuTkk  R.  Shaar, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  98-5469  Filed  3-3-98;  8:45  am] 
BNJJNO  OOOC  4SM-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhitiition;  Addendum 

On  November  1, 1996,  notice  was 
pubhshed  at  page  56606  of  the  Federal 
Register  (61  FK  56606)  by  the  United 
States  Information  Agency  pursuant  to 
Public  Law  89-259  relating  to  the 
exhibit  "Jewels  of  the  Romanovs: 
Treasures  of  the  Russian  Imperial 
Court."  In  addition  to  the  firet  four 
venues  listed  therein,  this  exhibit  will 
also  be  on  temporary  display  at  the 
Brooklyn  Museimi  of  Art  from  on  or 
about  March  16, 1998  to  on  or  about 
July  5, 1998. 

Dated:  February  27, 1998. 
Lm  Jin, 

General  Counsel. 

(FR  Doc.  98-56C7  Filed  3-3-98;  8:45  am] 
MLUNQ  OOOE  Kai-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Sipiiflcant  Objects  Imported 
for  Exhibition 

Determinatioas 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Love  Forever  Yayoi  Kusama,  1958  to 
1968"  (See  list  M  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lender.  I  also  determine 
that  the  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Los  Angeles 
County  Museum  of  Art,  Los  Angeles, 
CA,  from  on  or  about  March  8, 1998,  to 
on  or  about  June  8, 1998;  the  Museum 


of  Modem  Art,  New  York,  NY,  from  on 
or  about  July  15, 1998,  to  on  or  about 
Septemt>er  22, 1998  and  the  Walker  Art 
Center,  Baltimore,  MD,  bom  on  or  about 
December  12, 1998,  to  on  or  about 
March  7, 1999  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  February  27, 1998. 
Lesjin, 

General  Counsel. 

[FR  Doc.  98-5651  Filed  3-3-98;  8:45  am] 
BHJJNQ  CODE  8n»-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objeota  hnportad 
for  Exhibition 


Detennination 


Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  ve^ed  in  me  by  the  Act  of 
October  19, 1965  (70  Stat.  985,  22  U.S.C. 
2549),  Execudve  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29. 
1978).  and  Delegation  Order  No.  85-5  of 
June  27. 1985  (50  F.R.  27393.  July  2, 
1985).  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Recognizing  Van  Eyck"  (See  list*}, 
imported  frora  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  Usted 
exhibit  objects  at  The  Philadelphia 
Museimi  of  Art.  Philadelphia, 
Pennsylvania,  from  approximately  April 
4, 1998  through  May  31, 1998,  is  in  the 
national  interest.  PubUc  Notice  of  this 
determination  is  ordered  to  be 
pubhshed  in  the  Federal  Register. 

Dated:  February  23, 1998. 
Lesjin, 

General  Counsel. 

[FR  Doc.  98-5507  Piled  3-3-98;  8:45  am] 
BIUMQ  COOE  8230-01*M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  Pasl  Manning,  Assistant  General 
Counsel,  at  202/619-5997;  the  address  is  Room  700, 
U.S.  Information  Agency.  301  4th  Street,  S.W., 
Washington.  D.C  20547-0001. 


*  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Carol  Epstein,  Attorney  Advisor,  at 
202-619-6981,  and  the  address  is  Room  700.  U.S. 
Information  Agency,  301  4th  Street,  S.W., 
Washington,  OC  20547-0001. 
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This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  »7122»312-7312-01;  I.D. 
121697C] 

Magnuson  Act  Provisions;  Foreign 
Fishing;  Fislieries  off  West  Coast 
States  and  in  the  Western  Pacific; 
Pacific  Coast  Groundfish  Fishery; 
Annual  Specifications  and 
Management  Measures 

Correction 

In  rule-document  97-34234  beginning 
on  page  419,  in  the  issue  of  Tuesday, 


Federal  Register 

Vol.  63,  No.  42 

Wednesday,  March  4,  1998 


January  6, 1998,  make  the  following 
corrections: 

1.  On  page  419,  the  "Docket  No." 
should  read  as  set  forth  above. 

2.  On  page  431,  in  the  third  column, 
in  the  shortspine  thomyheads  section, 
in  the  second  line,.  "DTC"  should  read 
"DTS". 

3.  On  page  439,  in  the  third  column, 
in  paragraph  (c)  introductory  text,  in  the 
seventh  line,  "backcod"  should  read 
"blackcod". 

4.  On  the  same  page,  in  the  same 
column,  in  paragraph  (c)(i),  in  the  10th 
line,  "thronyheads"  should  read 
"thomyheads". 

5.  On  the  same  page,  in  the  same 
column,  in  paragraph  (c)(ii): 

a.  In  the  first  line  "1988"  should 
read  "1998". 

b.  In  the  third  line,  "37,999  lb" 
should  read  "37,000  lb". 

BHXMQOOOE  1SO»-01-0 
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Part  II 


Office  of  Personnel 
Management 


Science  and  Technology  Reinvention 
Laboratory  Demonstration  Project  at  the 
U.S.  Army  Research  Lat>oratory  (ARL); 
Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Sci«nc«  and  Tachnology  Reinvention 
Laboratory  Damonatration  Project  at 
tha  U.  S.  Army  Raaaarch  Laboratory 
(ARL) 

AOGNCY:  Office  of  Personnel 

Management. 

ACnON:  Notice  of  approval  of 

demonstration  project  final  plan. 


r:  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1995 
authorizes  the  Secretary  of  Defense, 
with  Office  of  Personnel  Management 
(CVM)  approval,  to  conduct  personnel 
demonstration  projects  at  DoD 
laboratories  designated  as  Science  and 
Technology  (S&T)  Reinvention 
Laboratories.  5  U.S.C.  4703  authorizes 
OPM  to  conduct  demonstration  projects 
that  experiment  with  new  and  different 
personnel  management  concepts  to 
determine  whether  such  changes  in 
personnel  policy  or  procedures  would 
result  in  improved  Federal  personnel 
management. 

DATES:  This  demonstration  project  may 
be  implemented  at  the  Army  Research 
Laboratory  on  June  3, 1998. 
R3R  FURTHER  INFORMATKM  CONTACT: 
ARL:  Mr.  Jack  R.  Wilson,  D,  U.S.  Army 
Research  Laboratory  Building  202,  2800 
Powder  Mill  Road,  Adelphi,  MD  20783- 
1197.  301-394-1105;  OPM:  Fidehna  A. 
Donahue,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW,  Room 
7460.  Washington,  DC  20415,  202-606- 
1138. 
SUPPI3MCNTARY  INFORMATION: 

1.  Ovenriew 

On  March  12, 1997,  (62  FR 11646] 
OPM  published  this  proposed 
demonstration  plan  and  received 
comments  from  nineteen  employees, 
both  oral  and  written,  including  four 
speakers  at  the  two  public  hearings.  In 
addition,  questions  were  received  from 
approximately  45  Army  Research 
Laboratory  (ARL)  employees  who  asked 
for  clarifying  information.  This 
information  was  provided  to  the  ARL 
workforce  via  mail  posted  to  an 
electronic  bulletin  board.  The  following 
is  a  simunary  of  written  and  oral 
comments  by  topical  area  and  a 
response  to  each: 

A.  Management  Concems 

Comments:  A  nimiber  of  employees 
who  commented  were  greatly  concerned 
that  the  demonstration  project  gives 
more  authority  and  responsibility  to 
laboratory  supervisors  and  managers.  It 
appears  that  many  believe  supervisors 
do  not  properly  execute  supervisory 


responsibilities  under  the  current 
personnel  management  system  and  are 
not  held  accountable  for  their  actions. 
These  employees  question  the  ability  of 
ARL  supervisors  to  competently  and 
fairly  implement  their  new  authorities, 
and  fear  a  new  system  that  gives 
supervisors  additional  authority  over 
their  career  and  pay.  Some  also 
expressed  concern  over  the  absence  of 
language  in  the  proposal  regarding 
diversity  in  the  selection  of 
representatives  for  various  panels.  For 
instance,  one  commenter  indicated  the 
demonstration  project  and  specifically, 
the  performance  management  system, 
would  be  used  to  discriminate  against 
African  American  employees. 

Aespo/ise.-The  text  of  the  project 
proposal  has  been  modified  in  several 
places  to  clearly  state  the  laboratory's 
commitment  to  implement  supervisory 
and  managerial  accountability  processes 
and  emphasize  that  sensitivity  to 
diversity  issues  is  an  important  goal  in 
all  phases  of  personnel  management. 
The  laboratory  acknowledges  concerns 
expressed  by  employees  and  has 
attempted  to  build  a  number  of  checks 
and  balances  in  the  new  personnel 
system  to  ensure  a  fair  and  equitably- 
administered  program.  These  featiires 
include  a  Personnel  Management  Board 
which  will  provide  oversight  for  the 
project,  including  specific  responsibility 
for  developing  internal  controls  and 
accountabiUty  processes.  Other  balances 
in  the  plan  include  a  pay  for 
performance  system  which  features  a 
reconciliation  process  designed  to 
balance  high  and  low  rating  profiles; 
expanded  use  of  panels  to  provide  input 
and  advice  to  su{)ervisors  in  making 
personnel  decisions  regarding  training 
and  promotion;  enhanced  use  of 
Alternative  Dispute  Resolution 
procedures  and  Last  Chance  Agreements 
in  resolving  conflict  situations;  and  a 
commitment  to  develop  a  mechanism 
for  employees  to  provide  feedback  to 
supervisors  in  an  effort  to  further 
develop  and  improve  supervisory  skills 
and  abilities.  The  laboratory  also  plans 
a  thorough  training  program  for  all 
supervisors  in  the  added  responsibiUties 
and  accountabilities  associated  with  the 
personnel  demonstration  interventions. 

B.  Broadbanding 

Comments:  The  three  comments 
received  covered  three  distinct 
concerns.  First,  one  comment  stated  that 
capping  pay  at  the  top  of  the  highest 
grade  in  the  pay  band  was 
discriminatory  against  older  workers. 
Another  reviewer  recommended  that 
GS-1102  Contract  Specialists  be  deleted 
from  the  Administrative  Occupational 
Family  and  be  placed  instead  in  either 


a  "professional"  family  or  in  a  separate 
family.  Finally,  one  comment 
recommended  that  Installation  Support 
Engineers  and  Scientists  be  moved  into 
the  Administrative  Occupational  Family 
and  that  the  Engineer  and  Scientist 
Occupational  Family  be  renamed 
"Research  Engineers  and  Scientists." 

Response:  Salary  caps  outlined  in  the 
plan  are  essentially  identical  to  the 
current  pay  caps  inherent  in  Step  10  of 
each  GS  grade.  Since  traditional  GS 
grades  are  combined  into  fewer  pay 
bands  imder  the  plan,  the  effects  of  pay 
capping  in  the  Current  system  are 
somewhat  diminished  by  the 
demonstration  project.  The 
Administrative  Occupational  Family  in 
which  GS-1102  positions  have  been 
placed  already  contains  other 
professional  occupational  series  such  as 
Accoimtants  and  Attorneys.  Placement 
of  occupations  within  job  famiUes  was 
based  on  similarity  of  qualification 
requirements,  and  the  traditional  OPM 
method  of  grouping  work  into 
professional,  acsninistrative,  technical, 
clerical,  and  oiber  (PATCO)  categories, 
and  with  the  imderstanding  that  imder 
the  demonstration  competitive  areas  for 
reduction  in  foice  purposes  have  been 
defined  in  terms  of  occupational 
famihes.  As  a  result  we  did  not  change 
the  plan  to  place  Research  Engineers 
and  Scientists  in  an  occupational  family 
apart  from  other  engineering  positions. 

C  Engineer  and  Scientist  Pay  Band  V 

Comments;  Two  comments  objected 
to  wording  which  stated  that  employees 
in  this  band  re<niired  primarily 
technical  knowledges  and  skills  and 
that  managerial  skills  were  secondary. 
Another  observed  that  because  of  the 
current  make-up  of  the  workforce, 
women  and  minorities  would  not  be 
represented  on  selection  panels  for 
Band  V  positions.  And  finally,  a 
question  was  raised  as  to  how  Band  V 
employees  convert  out  of  the  Demo 
plan. 

Response:  Based  on  the  comments 
received,  the  text  concerning  scientific 
and  managerial  skills  and  knowledges 
has  been  reworded  to  clearly  state  ^t 
Band  V  positions  require  expert 
scientific  technical  knowledges  as  well 
as  strong  managerial  abilities.  With 
regard  to  women  and  minority 
representation  on  the  Band  V  panels, 
the  commenter  has  raised  an  excellent 
point,  and  wording  has  been  added  to 
reflect  the  laboratory's  commitment  to 
constructing  panel  membership  so  that 
diversity  of  membership  is  ensured.  The 
comment  regarding  how  Band  V 
employees  convert  out  of  the  plan 
identified  a  serious  oversight  and 
wording  has  been  added  to  describe 
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how  this  conversion  will  be  handled. 
Revisions  to  this  section  also  included 
technical  changes  to  better  describe  how 
Pay  Band  V  will  hinction. 

O.  Pay  for  Performance 

Coiiunents;  A  total  of  twenty-three 
different  points  were  made  under  this 
general  heading.  These  included  the 
opinion  that  objectives  should  not 
change  dming  the  rating  period, 
particularly  in  the  last  120  days;  that  the 
new  system  did  not  appear  to  link 
organizational  goals  to  individual 
performance  objectives;  that  objectives 
are  not  quantitative;  and  that  there  was 
not  enough  space  on  the  evaluation 
form  for  the  employee  to  adequately 
address  yearly  achievements.  One 
comment  pointed  out  an  error  in  a 
sentence  dealing  with  Performance 
Improvement  Plans  (PIPs)  and  Last 
Chance  Agreements  (LCAs),  another 
pointed  out  an  inconsistency  in  the 
designation  of  Elements  7  and  8  as 
mandatory /critical  elements,  and 
another  suggested  adding  EEO  to 
Element  7.  In  addition,  there  were  three 
suggested  changes  on  how  employees 
could  rate  their  supervisors  (delink  it 
from  the  appraisal,  create  standardized 
criteria,  and  make  it  mandatory)  and 
one  reviewer  suggested  the  use  of  forced 
distribution  to  ensure  an  incentivized 
pay  pool.  One  reviewer  commented  that 
this  new  system  is  too  subjective  and 
that  the  Total  Army  Performance 
Evaluation  System  (TAPES)  should  be 
improved  instead  of  creating  a  new 
system;  that  QviUan  Intelligence 
Personnel  Management  System  (OPMS) 
employees  should  be  excluded  from  the 
plan;  and  that  the  benchmark  point 
fixing  was  such  that  meaningful 
distinction  could  not  be  justified.  This 
was  accompanied  by  the  suggestien  that 
benchmark  points  bie  in  5  point 
increments  rather  than  in  the  one  point 
increment  outlined  in  the  plan.  One 
reviewer  stated  that  the  new  Pay  for 
Performance  (PFP)  system  conflicted 
with  teaming  and  that  all  Labs  should 
use  the  same  wording  to  describe  their 
performance  elements.  ARL  also 
received  one  comment  which  suggested 
that  career  interns  will  lose  money 
under  the  new  plan  when  compared  to 
what  woiild  have  been  received  under 
the  ciurent  system.  One  commenter 
suggested  clariiying  language  changes  to 
the  Performance  Conference  Form. 
Finally  one  commenter  was  concerned 
that  Installation  Support  Engineers  and 
Scientists  would  be  treated  unfairly  if 
competing  in  the  same  pay  pool  as 
Research  Engineers  and  Scientists. 

Response:  Objectives  and 
Performance  Elements:  Rather  than 
having  performance  c^jectives  remain 


fixed  during  the  rating  cycle,  the  abiUty 
to  change  objectives  as  work 
assignments  change  is  considered  an 
important  flexibility  in  any  performance 
management  system.  This  flexibility 
prevents  an  employee  from  being  rated 
against  objectives  that  are  no  longer 
appUcable  or  have  changed  due  to 
fluctuations  in  the  work.  This  ensures 
employees  are  properly  recognized  for 
the  tasks  they  are  actually  performing. 
The  proposed  demonstration  plan  stated 
that  the  plan  was  designed  to  tie 
individual  performtmce  to 
organizational  goals,  and  the  description 
of  the  objective  setting  process  clearly 
stated  that  objectives  were  "to  be  based 
on  the  work  unit's  mission  and  goals." 
Regarding  the  comment  that  the 
objectives  were  not  quantitative,  there  is 
nothing  in  the  demonstration  project 
that  would  prohibit  wording  objectives 
in  quantitative  terms.  Training  on  the 
performance  evaluation  system  will 
suggest  that  quantitative  measures  of 
objectives  be  incorporated  wherever 
possible.  As  each  of  the  five  Army 
demonstration  projects  will  operate  in 
discrete  environments,  standardizing 
element  titles  serves  no  useful  purpose. 
The  only  changes  made  to  this  section 
of  the  plan  relate  to  the  designation  of 
Elements  7  &  8  as  mandatory  and/or 
critical  and  to  the  expansion  of  Element 
7  to  reflect  sensitivity  to  diversity  and 
to  assure  equity  and  fairness. 

Appraisal  Form:  The  appraisal  forms 
were  included  in  the  proposed  plan  as 
examples  of  the  tools  available  for  raters 
during  the  performance  evaluation 
process.  As  with  all  forms,  they  can  be 
improved  upon  and  the  commenter  has 
several  good  suggestions  that  will  be 
adopted  before  implementation. 

Employees  Rating  Supervisors:  ARL 
has  decided  to  delete  the  entire 
paragraph  deaUng  with  employees 
rating  supervisors.  More  benefit  would 
be  derived  by  both  the  employee  and 
the  laboratory  if  employee  feedback 
were  given  in  a  more  informal  setting 
and  if  the  feedback  were  delinked  from 
the  performance  appraisal  process.  A 
new  provision  has  been  included  under 
Section  F.  "Employee  Development" 
which  calls  for  informal  feedback  to  the 
supervisor  which  in  tiim  will  be  used 
for  developmental  purposes. 

Forced  Distribution  of  Ratings:  During 
the  development  of  the  project,  many 
town  hall  meetings  with  employees 
were  held  and  the  question  of  forced 
distribution  arose.  It  was  clear  that  the 
majority  of  the  work  force  was  against 
such  a  pohcy.  Therefore,  the  plan,  in 
conformance  with  existing  DoD  policy, 
specifically  prohibits  such  a  practice;  to 
alter  that  position  would  break  faith 


with  what  was  promised  to  laboratory 
employees. 

Subjective  System:  The  laboratory 
believes  the  proposed  system  improves 
on  the  current  process.  The  use  of 
benchmark  standards  in  conjunction 
with  the  ability  to  weight  performance 
elements  to  the  exact  requirements  of 
each  position  provides  the  rater  with  a 
more  quantitative  way  to  rate 
performance  than  exists  today.  On  the 
suggestion  that  benchmaric  point-fixing 
be  in  5  point  increments,  there  is 
nothing  in  the  plan  that  would  prohibit 
the  rater  from  operating  in  5  point 
increments  if  he/she  so  desired. 
However,  it  was  decided  to  maintain  the 
flexibihty  of  the  1  point  increment  so 
that  close  shading  and  distinctions  can 
be  made  during  the  evaluation  process. 

Intent  Pay:  With  regard  to  the 
comments  on  intern  pay.  the  twice 
annual  appraisal  process  should  provide 
ample  opportunity  for  intern  pay  to  be 
reviewed  and  adjusted  as  appropriate. 
The  plan  has  been  revised  to  reflect  that 
procediu^es  will  be  developed  which 
will  ensure  comparability  of  the  pay  and 
promotion  practices  for  interns. 

LCAs  and  PIPs:  Finally,  the  laboratory 
appreciates  being  informed  of  an  error 
in  wording  in  the  section  deaUng  with 
Last  Chance  Agreements  and 
Performance  Improvement  Plans.  The 
original  wtwding  indicated  that  two 
conditions  had  to  be  met  before  the 
supervisor  could  take  appropriate 
follow-on  action  after  instituting  a  PIP. 
This  situation  has  been  corrected. 

Other:  Language  has  been  added  to 
the  Performance  Conference  Form  for 
clarification.  Since  pay  pools  are  based 
on  organizational  units,  it  is  unlikely 
that  ^stallation  Support  Engineers  and 
Scientists  would  be  in  the  same  pay 
pool  as  Researchers.  However,  even  if 
they  were,  the  system  is  designed  so 
that  each  is  rated  according  to 
benchmark  standards  and  objectives  for 
his  or  her  own  job.  As  a  result,  no 
changes  were  made  to  the  plan 
regarding  the  last  two  suggestions. 

E.  Pay  Pools 

Comments:  There  were  nine 
comments/suggestions  on  this  topic. 
One  suggested  that  pay  pool  size  be 
specifically  limited,  i.e.,  between  10  and 
50;  one  suggested  that  s{}ecific  penalties 
be  levied  on  supervisors  when 
appraisals  were  late;  one  suggested  that 
the  annual  pay  increase  be  added  to  the 
pay  pool  and  that  the  Director  have  the 
ability  to  reward  high  performing  pay 
pools.  One  reviewer  wanted  team 
leaders  to  be  added  to  supervisory  pay 
pools;  another  comment  suggested  that 
when  team  awards  were  granted  that 
distribution  be  based  on  a  imanimous 
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vote.  One  reviewer  wanted  the  pay  pool 
reconciliation  process  deleted.  Finally, 
one  reviewer  wanted  clarification  of 
awards  program  language  and  wanted 
all  pay  pooh  to  work  under  a  single 
ARLrwide  policy. 

Response:  One  of  the  philosophical 
underpinnings  of  the  plan  is  to  ensure 
pay  pools  are  created  along 
organizational  lines.  Constructing  pay 
pools  in  this  manner  allows  the  use  of 
existing  managerial  authorities  and 
relationships  to  facilitate  various 
aspects  of  the  plan.  It  is  also  believed 
that  organizationaUy  focused  pay  pools 
will  fa^litate  teaming.  Hie  Persoimel 
Management  Board  will  make 
recommendations  to  the  ARL  Director 
about  the  size  of  pay  pools,  but 
conventional  thinking  is  that  a  size  of 
i^proximatety  50  is  necessary  to  have  a 
properly  funded  pool. 

Tne  Personnel  Management  Board 
will  develop  methods  to  ensure 
performance  appraisals  are  done  on 
time.  The  Director's  policy  decisions 
will  be  published  in  the  laboratory's 
implementing  instructions  for  the 
demonstration. 

From  the  beginning  of  the  plan's 
development  the  laboratory  has 
promised  that  all  employees  would 
receive  annual  pay  increases  and 
locality  pay  (as  applicable)  as  provided 
by  law  and  Presidential  authority.  To 
alter  the  plan  on  this  point  would  break 
faith  with  the  ARL  workforce. 

Team  leaders  within  ARL  function 
primarily  as  non-supervisory  employees 
and  are  technically  oriented,  focused 
primarily  on  non-managerial  issues. 
Therefore,  team  leaders  are  more 
appropriately  placed  in  non-supervisory 
f>ay  pools  rather  than  in  supervisory  pay 
pools  where  the  duties  and 
responsibilities  of  the  work  are 
materially  different. 

The  reviewer's  suggestion  that  the 
distribution  of  team  awards  be  based  on 
a  imanimous  vote  was  considered,  but 
the  laboratory  decided  to  maximize 
team  autonomy  and  leave  such 
decisions  up  to  the  individual  teams. 

A  cornerstone  of  the  pay  for 
performance  system  is  that  raters  in  a 
pay  pool  meet  to  reconcile  preliminary 
ratings.  This  reconciliation  process  is 
considered  vital  to  achieving  equity  and 
fairness  within  the  pool.  Reconciling 
scoring  between  raters  is  one  of  several 
checks  and  balances  built  into  the 
demonstration  project  to  ensvire  that 
supervisora  execute  their  new 
authorities  in  a  responsible  manner. 
Based  on  these  analyses,  no  changes 
were  made  to  the  plan. 

The  project  plan  has  been  modified  to 
permit  the  laboratory  director  to  adjust 
the  amount  of  funds  in  each  pay  pool 


as  necessary  to  recognize  exemplary 
performance  of  individuals  or  teams/ 
groups.  The  plan  also  includes  the 
provision  that  the  Director  may  divert 
funds  from  other  pay  pools  for  this 
piupose. 

The  confusing  language  regarding  the 
awards  program  has  been  deleted.  The 
issue  is  clearly  stated  elsewhere  in  the 
plan.  Language  was  also  added  to  the 
plan  to  indicate  that  pay  pools  would 
operate  within  the  guidelines  of  the 
Persoimel  Management  Board. 

F.  Employee  Development  and  Training 

Comments:  ARL  received  four 
comments  generally  related  to  employee 
developmMit  or  training.  One  employee 
wanted  to  know  whether  managers 
would  be  tested  for  proficiency  after 
demonstration  program  training  was 
accomplished.  One  reviewer  observed 
that  encouraging  rapid  turnover  of 
employees  argued  against  the 
Laboratory's  ability  to  develop  its 
workforce  and  perform  new  mission 
work.  One  observed  that  the  amount  of 
money  set  aside  for  training  employees 
on  the  plan's  provisions  was  too  small 
and  finally,  one  suggested  that  some 
Cooperative  Education  Program  (COOP) 
students  be  paid  living  expenses  as  an 
incentive  to  work  at  ARL. 

Response:  There  are  no  plans  to  test 
supervisor  proficiency  as  part  of  the 
implementation  process;  however, 
wording  has  been  added  on  enhanced 
supervisory  accountability  which 
should  strengthen  this  concept 
throughout  the  plan. 

The  Army  Research  Laboratory  does 
not  currently,  or  in  any  of  the  goals  in 
this  demonstration  project,  encourage 
rapid  turnover  in  any  form.  In  fact,  it  is 
believed  that  the  demonstration 
project's  provisions  for  correcting 
critical  skills  imbalances  will  indeed 
permit  valued  employees  to  be  retrained 
to  accomplish  new  mission  work. 

The  amount  of  money  projected  for 
training  the  workforce  and  supervisors 
on  the  new  personnel  system  was  too 
small.  A  revised  estimate  has  been 
developed  and  the  language  describing 
demonstration  project  costs  has  been 
clarified. 

Regarding  paying  living  expenses  for 
COOPs,  initiatives  in  this  area  do  not 
fall  within  the  purview  of  this 
demonstration  authority  which  is 
limited  to  the  rules  and  regulations 
contained  in  Title  5. 

G.  Reduction  in  Force 

Comments:  ARL  received  two 
suggestions  that  years  of  extra  credit  for 
RIF  be  averaged  as  in  the  current  system 
and  not  added  as  is  provided  for  in  the 
plan.  A  third  reviewer  observed  that  the 


reliance  on  wei^ting  performance  in 
RIF  was  inconsistent  vnth  Congressional 
intent.  Finally,  one  commenter  stated 
the  nimiber  of  years  allowed  was  too 
high  (should  be  divided  by  a  factor  of 
2)  and  suggested  that  all  employees 
enter  the  demonstratirai  with  no 
additional  years  of  credit  for  RIF  and 
begin  the  new  system  on  a  level  playing 
field. 

Response:  One  of  the  basic 
foundations  of  the  plan  is  to  place 
increased  emphasis  on  performance. 
One  method  of  achieving  this  goal  is  to 
add  and  not  average  RIF  retention  yeara. 
In  other  words,  one  of  the  experimental 
ideas  is  that  performance  is  more 
important  than  seniority  by  itself. 
Another  goal  of  the  demonstration 
project  is  to  design  a  RIF  system  that 
will  improve  the  retention  of  high 
performers. 

The  legislative  proposal  referred  to  by 
the  commenter  (the  Omnibus  Civil 
Service  Reform  Bill  of  1996)  was  never 
adopted,  and  no  evidence  has  been 
presented  to  indicate  that  the  majority 
of  Congress  preferred  to  alter  current 
rules  which  permit  performance  to  be  a 
factor  in  reduction  in  force.  In  fact,  the 
legislation  which  pomits  this  persoimel 
demonstration  project  charges  DoD  to 
implement  plans  which  are  similar  in 
natiue  to  China  Lake.  One  of  the 
foundations  in  the  Navy  China  Lake 
demonstration  is  a  performance-based 
reduction  in  force  system.  Since  the   . 
emphasis  in  this  plan  is  on  pay-for- 
performance  it  was  decided  to  maintain 
the  technique  of  adding,  rather  than 
averaging  the  yeara  of  RIF  service  credit. 

H.  MiscellaneouB  Comnients 

Comments:  There  were  fifteen 
miscellaneous  comments,  suggestions 
and  recommendations  dealing  with 
various  aspects  of  the  plan.  One 
reviewer  wanted  all  changes,  not  just 
major  ones,  to  be  published  in  the 
Federal  Register,  and  suggested  that 
requests  for  salary  increases  in  excess  of 
$5,000  be  sent  to  higher  headquartera. 
One  reviewer  observed  that  the  ciirrent 
system  should  not  be  changed  and  did 
not  want  to  participate.  There  were 
several  suggestions  that  changes  be 
made  to  the  composition  and  operation 
of  the  Personnel  Management  Board. 
One  employee  wanted  to  know  whether 
imder  the  plan  movement  into  the  "high 
grade"  category  (old  GS-14  and  GS-15) 
was  going  to  be  as  difficult  as  under  the 
current  system  and  another  suggested 
that  supervisora  be  placed  under  a 
three-year  probi^onary  period.  One 
commenter  suggested  the  Distinguished 
Scholar  Program  be  considered  as  an 
addition  to  the  project.  Still  another 
indicated  that  the  plan  was  without 
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evaluation  or  internal  controls  and  that 
an  alternative  way  to  convert  employees 
out  of  the  plan  should  be  considered: 
Under  this  alternative  arrangement,  the 
comment  suggests  that  the  duties 
actually  being  performed  be  evaluated 
before  pay  is  set  prior  to  converting 
employees  out  of  the  plan.  One  reviewer 
suggested  adding  the  recent  laboratory 
initiatives  in  Alternative  Dispute 
Resolution.  Finally,  one  conunenter 
questioned  whether  a  conflict  of  interest 
would  exist  for  industry  employed 
people  eligible  for  the  Voluntary 
Emeritus  Corps;  suggested  that 
conversion  out  of  the  demonstration 
should  use  step  2  rather  than  step  4 
salary;  and  recommended  that  the  pro- 
rated within  grade  increase  buy-ins 
should  be  rounded  up  to  the  next  pay 
period  rather  than  the  nearest  week  as 
described. 

One  conunenter  asked  for  an 
explanation  of  "culturally  relevant 
criteria"  used  in  Section  II.B.  "Problems 
with  the  Current  System". 

Response:  Several  of  the  suggestions 
would  residt  in  increasing 
administrative  burdens  on  the 
laboratory.  This  is  in  conflict  with  one 
of  the  basic  goals  of  the  demonstration 
project.  Therefore,  it  was  decided  not  to 
publish  all  changes  since  that  would  be 
both  costly  and  a  significant 
administrative  workload.  Similarly, 
forwarding  proposed  promotions 
exceeding  $5,000  to  higher  headquarters 
imposes  an  additional  review  level  in 
the  process  and  reduces  rather  than 
increases  laboratory  flexibihty.  Finally, 
to  conduct  classification  reviews  for 
each  employee  leaving  the  laboratory 
places  an  unacceptable  workload 
burden  on  the  personnel  offices 
administering  the  plan. 

Promotions  from  Pay  Band  3  to  Band 
4  under  this  plan  are  expected  to  remain 
as  difficult  as  promotions  from  GS-13  to 
GS-14  are  under  the  current  system  for 
as  long  as  controls  on  the  munber  of 
high  grade  positions  remain  in  place. 
The  laboratory  decided  against  changing 
the  supervisory  probationary  period  to 
three  years  because  supervisory 
performance,  vmlike  certain  engineers 
and  scientists  can  be  adequately 
evaluated  in  a  one-year  period.  Wording 
on  Distinguished  Scholar  is  not  added 
as  the  current  plan  provides  the  full 
range  of  flexibiUties  necessary  to  recruit 
college  graduates  to  the  laboratory. 

Enhanced  accountabiUty  is  a  central 
concept  of  this  proposal  and  the 
Personnel  Management  Board  will  be 
one  of  several  groups  that  will  be 
involved  in  the  oversight  of  the 
demonstration.  Other  oversight  will 
come  from  the  Office  of  Personnel 


Management  as  well  as  elements  with 
DoD  and  DA. 

It  was  decided  not  to  include  the 
recent  laboratory  initiatives  in  the  area 
of  Alternate  Dispute  Resolution  because 
they  do  not  involve  any  waivers  to  law. 
Language  was  added  to  clarify  that  the 
demonstration  project  will  enhance  the 
use  of  Ahemative  Dispute  Resolution 
for  all  conflict  resolution  to  include 
grievances,  disciplinary  actions  and 
EEO  matters. 

The  question  regarding  potential 
conflicts  of  interest  for  industry- 
employed  persoimel  eUgible  for  the 
laboratory's  new  Voluntary  Emeritus 
Corps  is  a  good  one  and  has  been 
discussed  by  the  Personnel  Management 
Board.  The  suggestion  will  be 
considered  for  inclusion  in  the 
operating  instructions  to  be  developed 
prior  to  implementation  of  the  project. 
The  conversion  out  method  was 
carefully  crafted  by  experts  in  the  field 
of  compensation  and  represents  a  joint 
agreement  among  the  five  Army 
laboratories  who  published  proposed 
demonstration  projects  in  March  1997; 
therefore,  the  suggestion  was  not 
adopted.  Finally,  the  method  of  pro- 
rating the  amoimt  of  within-grade 
increases  using  weeks  of  the  waiting 
period  completed  is  consistent  with  the 
definition  of  waiting  periods  in  the 
existing  law  and  offers  the  employee  the 
full  amount  earned.  To  roimd  up  as 
su^sted  would  add  unnecessary  costs. 

The  statement  regarding  culturally 
relevant  criteria  is  only  part  of  the 
introductory  material  which  attempts  to 
explain  why  the  cumbersome 
government-wide  system  is 
coxmterproductive  to  management  in  a 
changing  environment.  In  particular,  the 
culture  of  a  research  laboratory  is 
considerably  different  from  a  typical 
bureau  or  agency,  and  the 
demonstration  project  attempts  to  tailor 
the  personnel  system  to  the  laboratory 
environment. 

2.  Demonstration  Project  Changes 

The  following  is  a  summary  of 
substantive  changes  and  clarifications 
which  have  been  made  to  the  project 
proposal.  While  not  specifically  listed, 
the  laboratory  also  made  a  nimiber  of 
technical  changes  to  correct  errors  or 
omissions  or  to  meet  other  regulatory 
reouirements. 

u)  n.  Introduction  A.  Piirpose — 
Added  wording  to  enhance  supervisory 
accoimtabihty  imder  the  improved 
personnel  management  system. 

(2)  n.  Introduction  E.  Participating 
Employees  and  Union  Representation — 
Added  wording  to  clarify  that  CIPMS 
employees  will  not  be  covered  by  the 
plan,  but  will  follow  the  same 


performance  appraisal  and  employee 
development  provisions  of  the  plan 
except  where  found  to  be  in  conflict 
withOPMS. 

(3)  m.  Personnel  System  Changes  A. 
Broadbanding,  Figiue  1— An  asterisk 
was  added  to  the  plan  to  more  directly 
tie  it  to  the  text  which  follows. 

(4)  m.  Personnel  System  Qianges  A. 
Broadbanding— Changed  wording  frraa 
January  pay  increase  to  periodic  pay 
increases  to  reflect  that  pay  increases 
may  not  always  occur  in  January. 

(5)  m.  Persoimel  System  Changes  A. 
Broadbanding— Qarified  the 
requirement  for  significant  managerial 
and  supervisory  expertise,  and  made 
several  technical  changes  to  reflect  how 
Pav  Band  V  will  function. 

16)  UL  Personnel  System  Qianges  A. 
Broadbanding— Revised  the  description 
of  the  Pay  Band  V  selection  panel  to 
ensure  diversity  of  membership. 

(7)  m.  Personnel  System  Changes  B. 
Classification  8.  Classification 
Appeals— Revised  classification  appeal 
rights  to  reflect  that  all  appeals  must  go 
to  the  DoD  appellate  level  before  Boine  ' 
to  OPM. 

(8)  m.  Personnel  System  Changes  C. 
Pay  for  Performance  1.  Overview — 
Revised  language  to  read  "a 
performance  jwyout"  rather  than  "pay 
increases." 

(9)  m.  Personnel  System  Changes,  C. 
Pay  for  Performance,  1.  Overview — 
Deleted  paragraph  2,  line  8.  column  3 
(under  the  chart)  as  it  was  redundant, 
because  issue  was  already  explained 
clearer  in  another  section  of  the  plan. 

(10)  m.  Personnel  System  Changes  C. 
Pay  for  Performance  1.  Overview — 
Changed  the  words  "base  pay 
adjustment"  to  "performance  payout." 

(11)  m.  Personnel  System  Changes  C. 
Pay  for  Performance  1.  Overview — 
Revised  the  description  of  the  Director's 
authority  to  adjust  the  amouint  of  funds 
assigned  to  pay  pools.  The  authority  has 
been  expanded  to  include  adjustments 
needed  to  recognize  exemplary 
performance  of  individuals  or  teams/ 
groups  and  contains  the  provision  that 
the  director  may  divert  funds  fiom  other 
pav  pools  for  this  purpose. 

(12)  m.  Personnel  System  Changes  C. 
Pay  for  Performance  1.  Overview- 
Added  a  sentence  providing  for  the 
development  of  procedures  which  will 
ensure  that  intern  salaries  under  the 
project  will  be  comparable  with  current 
pav  and  promotion  practices. 

(13)  m.  PersonnelSystem  Changes  C. 
Pay  for  Performance  2.  The  PFP 
Assessment  Process— Clarified  language 
concerning  employees  current  grievance 
rights. 

(14)  m.  Personnel  System  Changes  C. 
Pay  for  Performance  2.  The  PFP 
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Amo— ment  Process — Revised  langusge 
to  read  "performanoe  payout"  rather 
than  "salary  increases." 

(15)  m.  Personnel  System  Changes  C. 
Pay  for  Performance  2.  The  PFP 
Assessment  Process— Clarified 
definition  of  a  critical  element. 

(16)  m.  Personnel  System  Changes  C. 
Pay  for  Pvfcxmance  2.  The  PFP 
Assessment  Process — Revised  the 
definition  of  performanoe  element  7 
"Managonent/Leadership"  to 
spedficaUy  include  sensitivity  to 
diversity  and  to  ensure  equity  and 
{aimess. 

(17)  m.  Personnel  System  Otonges  C. 
Pay  tx  Performance  2.  The  PFP 
Assessmmt  Process— Clarified  internal 
inconsistency  dealing  with  elements  7  & 
8  being  critiod  and/or  mandatory  for 
supwisors. 

(18)  m.  Personnel  System  Changes  C. 
Pay  for  Performance  2.  The  PPP 
Assessment  Process — Deleted  provision 
for  employees  to  provide  input  to 
supervisors  appraisals. 

(19)  UL  Personnel  System  Changes  C. 
Pay  for  Performance  3.  Performance 
Which  Fails  to  Meet  Expectations  C. 
Improving  Performance — Reworded  the 
sentence  describing  a  PIP  and  LCA  to 
remove  unnecessary  restriction. 

(20)  m.  Personnel  System  Changes  C. 
Pay  for  Performance  4.  Pay  Pools — 
Revised  the  wording  describing  the  size 
of  pay  pools  which  will  permit  pay  pool 
size  to  be  neater  than  or  less  than  50. 

(21)  m.  Personnel  System  Changes  C. 
Pay  for  Performance  4.  Pay  Pools — 
Added  the  provision  that  reconciliation 
panels  will  work  within  operating 
procedures  established  by  the  Personnel 
Management  Board. 

(22)  m.  Personnel  System  Changes  D. 
Hiring  and  Appointment  Authorities  4. 
Voluntary  Emeritus  Corps — ^Removed 
the  restriction  which  limited  Voluntary 
Emeritus  Corps  to  Engineers,  Scientists 
and  Technicians. 

(23)  m.  Personnel  System  Changes  E. 
Internal  Placement  and  Pay  Setting  1. 
Promotions — Revised  the  amount  of 
money  to  be  reviewed  by  the  PMB  for 
promotions,  permitting  the  PMB  to 
adjust  the  amounts  of  money  they 
review. 

(24)  in.  Personnel  System  Changes  E. 
Internal  Placement  and  Fay  Setting  4. 
Staffing  Supplements — Revised  the 
wording  concerning  adjusting  special 
rate  schedules  and  the  need  to 
recompute  the  staffing  supplement. 

(25)  m.  Personnel  System  Changes  F. 
Employee  Development  2.  Employee 
Development  Panels — Revised  the 
provision  that  a  Continued  Service 
Agreement  will  be  a  commitment  to 
ARL  rather  than  the  government  for 
ARL  Sponsored  Training. 


(26)  m.  Personnel  System  Changes  F. 
Employee  Development — Added  a  new 
paragraph  4.  Employee  Feedback  to 
Supervisors,  which  permits  employees 
to  provide  feedback  to  their  supervisors 
on  their  suporvisory  and  managerial 
skiUs. 

(27)  m.  Personnel  System  Changes  H. 
Grievances,  Disciplinary  Actions  and 
EEO — ^Revised  the  section  on  grievances 
and  disciplinary  actions  to  include 
reference  to  EEO  issues  and  specifically 
encourage  the  use  of  ADR  for  grievance, 
discipUnary  and  EEO  matters. 

(28)  V.  Conversion  B.  Conversion  or 
Movement  From  a  Project  Position  to  a 
General  Schedule  Position  2.  Pay- 
Setting  Provisions — ^Added  a  new 
paragraph  to  provide  for  converting  an 
employee  out  of  the  demo  from  Pay 
BandV. 

(29)  V.  Conversion  B.  Conversion  or 
Movement  From  a  Project  Position  to  a 
General  Schedule  Position  2.  Pay- 
Setting  Provisions — Added  new 
paragraph  d.  to  describe  certain  pay 
retention  events  and  renimibered  the 
remaining  paragraphs. 

(30)  Vm.  Demonstration  Project  Costs 

C.  Personnel  Management  Board — 
Revised  overall  responsibility  of  the 
Personnel  Management  Board  to 
include:  fair  and  equitable 
implementadon;  responsibility  to 
establish  internal  controls  and 
accountability;  clarify  description  of 
membership;  allow  the  Director  to 
adjust  membership  on  the  board,  and  to 
clarify  that  the  board's  listed  duties  are 
examples.  Made  consistency  changes  to 
item  vm  C.  Personnel  Management 
Board  (f.). 

(31)  Vni.  Demonstration  Project  Costs 

D.  Developmental  Costs — Revised 
wording  to  show  that  money  reflected  in 
Figure  4  is  additional  incremental 
projected  annual  expense. 

(32)  vm.  Demonstration  Project  Costs 
D.  Developmental  Costs  Figure  4 — 
Changed  to  reflect  additional 
incremental  training  costs  for  FY98  of 
$30K  and  revised  FY98  total. 

(33)  IX.  Required  Waivers  to  Law  and 
Regulation— Changed  waiver  language 
to  make  it  consistent  with  the  plan. 

(34)  Appendix  D  Performance 
Management  Forms — Revised  the 
personnel  management  forms  to  reflect 
changes  made  in  the  text  of  the  plan  and 
to  provide  clarifying  instructions. 

Dated:  February  26, 1998. 
Office  of  Personnel  Management. 
Janice  R.  Lachanoe, 
Director. 

Table  of  Contents 

I.  Executive  Sununary 

II.  Introduction 
A.  Purpose 


B.  Problems  with  the  Present  System 
Q  Qianges  Required/Expected  Benefits 

D.  Participating  Organizations 

E.  Participating  Employees  and  Union 
RepresentatioD 

F.  Project  Design 

G.  Experimentation  and  Revision 
m.  Personnel  System  Changes 

A.  Broadbanding 

B.  Qassification  

C  Pay  for  Performance  (PFP) 

D.  Hiring  and  Appointment  Authorities 

E.  Internal  Placements  and  Pay  Setting 

F.  Employee  Development 

G.  Reduction  in  FcHce  (RIF) 

H.  Grievances,  Disciplinary  Actions,  and 

EEO  Matters 
IV.  Implementation  Training 
v.  Conversion 
VI.  Project  Duration 
Vn.  Evaluation  Plan 
Vni.  Demonstration  Project  Costs 
DC.  Required  Waivers  to  Law  and  Regulation 
Appendix  A — ARL  Employee  Duty  Locations 
Appendix  B — Occupational  Series  by 

Occupational  Family 
Appendix  C — ^Demographics  and  Union 

Representation 
Appendix  D — Performance  Management 

Forms 
Appendix  B — Project  Evaluation 

I.  Executive  Summary 

The  project  was  designed  by  the  Army 
Research  Laboratory  (ARL)  with 
participation  and  review  by  the 
Department  of  Defense  (DoD)  and  the 
Office  of  Personnel  Management  (OPM). 
The  purpose  of  the  project  is  to  achieve 
the  best  woricfoice  for  ^e  laboratory 
mission,  adjust  the  workforce  for 
change,  and  improve  workforce  quality. 
The  project  framework  addresses  all 
aspects  of  the  human  resources  life 
cycle  model.  There  are  six  major  areas 
of  change:  (a)  enhanced  hiring 
flexibilities;  (b)  broadbanding;  (c) 
automated  classification;  (d)  a  pay  for 
performance  system;  (e)  modified 
reduction  in  force  procedures;  and  (f) 
expanded  developmental  opportunities. 

ARL  managers  will  exercise  cost 
discipline  in  the  development  and 
execution  of  this  project,  which  will  be 
tied  to  in-house  costs  and  consistent 
with  the  Department  of  the  Army  (DA) 
plan  to  downsize  laboratories.  AJRL  will 
manage  and  control  its  personnel  costs 
to  remain  within  established  in-house 
budgets.  An  in-house  budget  is  a 
compilation  of  costs  of  the  many  diverse 
components  required  to  fund  the  day-to- 
day operations  of  a  laboratory.  These 
components  generally  include  pay  of 
people  (labor,  benefits,  overtime, 
awards),  training,  travel,  supplies,  non- 
capital equipment,  and  other  costs 
depending  on  the  specific  function  of 
the  activity. 

Extensive  evaluation  of  the  project 
will  be  performed  by  OPM,  OSD,  and 
Department  of  the  Army.  The  Army  has 
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programmed  a  decision  point  5  years 
into  the  project  for  continuance, 
modification,  or  rejection  of  the 
demonstration  initiatives. 

This  plan  represents  a  general 
description  of  the  major  interventions  of 
the  demonstration  project.  Specific 
procedures  and  regulations  will  provide 
details  on  how  the  personnel 
demonstration  project  will  be 
implemented. 

n.  Introdufiioa 

A.  Purpose 

The  purpose  of  the  project  is  to 
demonstrate  that  the  efEsctiveness  of 
Department  of  Defense  poD) 
laboratories  can  be  enhanced  by 
allowing  greater  managerial  control  over 
I)ersonnel  functions  and.  at  the  same 
time,  expanding  the  opportunities 
available  to  employees  through  a  more 
responsive  and  flexible  personnel 
system.  The  quahty  of  DoD  laboratories, 
their  people,  and  products  have  been 
imder  intense  scrutiny  in  recent  years. 
The  perceived  deterioration  of  quality  is 
believed  to  be  due.  in  sul»tantial  part, 
to  the  erosion  of  control  which  line 
managers  have  over  their  human 
resources.  This  demonstration  project, 
in  its  entirety,  attempts  to  provide 
managers,  at  the  lowest  practical  level, 
the  authority,  control,  and  flexibiUty 
needed  to  achieve  a  quality  laboratory 
and  hold  them  accoimtable  for  the 
proper  exercise  of  this  authority  within 
the  fi-amework  of  an  improved 
personnel  management  system. 

B.  Pwbhms  With  the  Present  System 

The  ARL  mission  is  to  execute 
fundamental  and  applied  research  to 
provide  the  Army  the  key  technologies 
and  analytical  support  necessary  to 
assure  supremacy  in  future  land 
warfare.  The  ARL  vision  is  a  laboratory 
preeminent  in  key  areas  of  science, 
engineering,  and  analysis  relevant  to 
land  warfare;  a  staff  widely  recognized 
as  outstanding;  a  laboratory  seen  by 
Army  users  as  essential  to  their 
missions;  and  an  intellectual  crossroads 
for  the  technical  community.  ARL 
products  contribute  to  the  readiness  of 
U.S.  forces.  To  achieve  this  vision,  ARL 
must  hire  and  retain  enthusiastic, 
innovative,  highly-educated  scientists 
and  engineers  to  meet  mission  needs; 
also  required  is  the  ability  to  hire  and 
retain  djmamic,  committed  technical, 
clerical  and  administrative  support 
personnel. 

ARL  finds  the  current  Federal 
personnel  system  to  be  cumbersome, 
confusing,  and  unable  to  provide  the 
flexibility  necessary  to  respond  to  the 
current  mandates  of  downsizing. 


restructuring,  and  possible  closure 
while  trying  to  maintain  a  high  level  of 
mission  excellence.  The  present 
system— a  patchwoiic  of  laws, 
regulations,  and  policies— often  inhibits 
rather  than  supports  the  goals  of 
developing,  recognizing,  and  retaining 
the  employees  needed  to  reahgn  the 
oi^ganizati(m  with  its  rhanging  fiscal  and 
production  reqiiirements. 

The  current  Qvil  Service  General 
Schedule  (GS)  system  has  15  grades 
with  10  levels  each  and  involves 
lengthy,  narrative,  individual  position 
descriptions,  which  have  to  be  claissified 
by  complex  title  5  classification 
standards.  Because  these  standards  have 
to  meet  the  needs  of  the  entire  federal 
government,  they  are  frequently 
obsolete  and  often  not  relevant  to  the 
needs  of  ARL.  Distinctions  between 
levels  are  often  not  meaningful. 
Currently,  standards  do  not  provide  for 
a  clear  progression  beyond  the  full 
performance  level,  especially  for 
scientific/engineering  occupations 
where  career  progression  tlut)ugh 
technical  as  well  as  managerial 
occupational  famiUes  is  important. 

Performance  management  systems 
require  additional  emphasis  on 
continuous,  career-long  development  in 
9  work  environment  characterized  by  an 
ever-increasing  rate  of  change.  Since 
past  performance  and/or  longevity  are 
the  factors  on  which  pay  raises  are 
currently  assessed,  there  is  often  no 
positive  correlation  between 
compensation  and  performance 
contributions  nor  value  to  the 
organization.  These  limited  criteria  do 
not  take  into  account  the  future  needs 
of  the  organization  nor  other  cultiirally 
relevant  criteria  which  an  organization 
may  wish  to  use  as  incentives. 

Finally,  ourent  rules  on  training, 
retraining  and  otherwise  developing 
employee  competencies  make  it  difficult 
to  correct  skills  imbalances  and  to 
prepare  current  employees  for  new  lines 
of  work  to  meet  changing  mission 
needs. 


C.  Changes  Required/Expected  Benefits 

The  demonstration  project  responds 
to  problems  in  the  classification  system 
with  a  broadbanding  classification 
system  for  GS  employees;  to  problems 
in  the  current  performance  management 
system  with  a  pay  for  performance 
system;  to  problems  associated  with 
downsizing  with  slightly  modified 
reduction  in  force  processes;  and  to 
problems  of  skills  imbalances  and 
rapidly  changing  missions  with  an 
enhanced  developmental  opportxmities 
program. 


D.  Participating  Organizations 

The  Army  Research  Laboratory  (ARL) 
Director  is  located  in  Adelphi, 
Maryland.  ARL  employees  assigned  to 
the  various  laboratory  directorates  work 
at  the  locations  shown  in  Appendix  A. 

E.  Participating  Employees  and  Union 
Representation 

]n  determining  the  scope  of  the 
demonstration  project,  primary 
considerations  were  given  to  the 
number  and  diversity  of  occupations 
within  the  laboratory  and  the  need  for 
adequate  development  and  testing  of  the 
Pay  for  Performance  (PFP)  System. 
Additionally,  current  DdD  human 
resource  management  design  goals  and 
priorities  for  the  entire  civilian 
workforce  were  considered.  While  the 
intent  of  this  project  is  to  provide  the 
Laboratory  Director  with  increased 
control  and  accountabifity  for  the  total 
workforce,  the  decision  was  made  to 
initially  restrict  development  efforts  to 
General  Schedule  (GS/GM)  positions. 

To  this  end,  the  project  will  cover  all 
ARL  civilian  employees  under  Title  5, 
United  States  Code  except  members  of 
the  Senior  Executive  Service  (SES), 
employees  classified  in  the  Scientific 
and  Professional  (ST)  pay  plan,  and 
Federal  Wage  System  (FWS)  employees. 
A  decision  point  has  been  programmed 
for  the  end  of  two  and  one  half  years  of 
the  demonstration  project  to  expand 
coverage  to  include  FWS.  In  the  event 
of  expansion  to  FWS  employees,  full 
approval  of  the  expansion  plan  will  be 
obtained  from  the  Department  of  the 
Army,  DoD,  and  OPM.  Civilian 
Intelhgence  Personnel  Management 
System  (CIPMS)  employees  covered  by 
Title  10  are  not  covered  but  will  follow 
the  same  performance  appraisal  and 
employee  development  provisions  of 
this  plan  except  where  they  are  found 
to  be  in  conflict  with  CIPMS.  They  will 
not  be  eligible  for  performance  payouts 
because  they  are  not  contributing  funds 
to  the  pay  pools. 

Performance  awards  for  CIPMS 
employees  will  follow  the  procedures 
currently  in  place.  Department  of  the 
Army  and  Major  Subordinate  Command 
xentially-funded  interns  are  covered  by 
the  plan  except  for  reduction  in  force 
(RIF)  purposes.  They  will  compete  in  a 
separate  competitive  area  in  the  event  of 
RIF.  The  series  to  be  included  in  the 
project  are  identified  in  Appendix  B. 

The  American  Federation  of 
Government  Employees  (AFGE),  the 
National  Federation  of  Federal 
Employees  (NFFE),  the  International 
Association  of  Machinists  and 
Aerospace  Wwkers  (lAM/AW),  and  the 
Fraternal  Order  of  Police  (FOP) 
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represent  many  ARL  employees.  The 
laboratory  continues  to  hilfill  its 
obligation  to  consult  or  negotiate  with 
the  unions  who  represent  both 
professional  and  nonprofessional 
employees  in  accordance  with  5  U.S.C. 
4703(0  and  7117.  Union  representatives 
have  been  separately  notified  about  the 
protect.  Of  the  more  than  2600 
employees  assigned  to  the  laboratory, 
approximately  600  are  represented  by 
labor  unions. 

F.  Project  Design 

In  December  1993.  the  ARL  Director 
decided  the  laboratory  needed  a 
pencmnel  system  more  like  the 
pwsonnel  demonstration  project  then  in 
effect  at  the  National  Institute  for 
Sdenoe  and  Technology  (NIST).  A 
preliminary  plan  patterned  after  the 
NIST  Personnel  DiBmonstration  Plan  was 
developed  and  shared  with  the 
Commanding  General,  Army  Materiel 
Command  and  the  Deputy  Assistant 
Secretary  of  the  Army  for  Research  and 
Technology  where  it  received 
conceptiial  approval.  The  ARL 
Personnel  Demonstration  Project  Office 
was  then  created  and  became  the  focal 
point  for  subsequent  development 
efforts.  In  October  1994,  the  concept 
was  briefed  to  representatives  of  C)oD 
and  other  federal  agencies.  In  November 
1994  an  Army  Personnel  Demonstration 
Team  was  formed  with  ARL  designated 
a^  the  lead.  The  team's  charter  was  to 
develop  the  Army's  Personnel 
Demonstration  Concept  Plan.  In 
December  1994,  this  plan  was  approved 
by  the  SAaetary  of  the  Army. 

In  January  1995,  ARL  established  a 
management  structure  designed  to 
oversee  the  development  of  the 
demonstration  proposal  and  to 
incorporate  the  workforce  in  the  design 
efforts.  This  was  accomplished  by 
appointing  an  Executive  Steering 
Ccnunittee,  establishing  a  Staff 
Members  Committee  and  discussing  the 
project  with  unions.  For  most  of  1995 
various  revisions  were  made  to  the  ARL 
plan,  many  of  which  resulted  from 
further  DA  and  OSD  stafBng  and 
coordination.  In  the  Spring  of  1996,  the 
plan  was  ready  for  joint  DoD  and  OPM 
review,  which  resulted  in  additional 
refinements.  During  this  time,  feedback 
was  provided  to  A^  employees, 
through  town  hall  meetings,  electronic 
mail  messages  and  memoranda,  union 
briefings,  and  peer  group  review  of  draft 
implementing  documents.  The  opinions 
and  comments  of  the  workforce  have 


had  a  significant  impact  in  the  overall 
design  of  the  demonstration  project. 

G.  Experimentation  and  Revision 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
may  be  made  from  time  to  time  as 
experience  is  gained,  results  axe 
analyzed,  and  conclusions  are  reached 
on  how  the  system  is  working.  ARL  will 
make  minor  modifications  without 
further  notice;  major  changes  will  be 
published  in  the  Federal  Register 
pursuant  to  OPM  approval. 

m.  Personnel  System  Changes 

A.  Broadbanding 

The  ARL  demonstration  project  will 
use  a  broadbanding  approach  to 
compensation  and  classification.  Such 
an  approach  overcomes  some  of  the 
problems  experienced  with  the  current 
system.  A  broadbanding  system  will 
simplify  the  classification  system  by 
reducing  the  number  of  distinctions 
between  levels  of  work  which  will 
facilitate  delegating  classification 
authority  and  responsibility  to  line 
managers. 

The  project's  broadbanding  scheme 
will  replace  the  current  General 
Schedule  (GS)  grading  structure.  The 
broadband  levels  are  designed  to 
enhance  pay  progression  and  to  allow 
for  more  competitive  recruitment  of 
quality  candidates  at  differing  rates 
within  the  appropriate  pay  band 
leveUs).  Competitive  promotions  will  be 
less  frequent  and  movement  through  the 
pay  bands  will  be  a  more  seamless 
process  than  today's  procedure.  Like  the 
broadbanding  systems  used  at  China 
Lake  and  NIST,  advancement  within 
each  pay  band  is  based  upon 
performance. 

Occupational  Families 

Occupations  at  ARL  have  been 
grouped  into  four  occupational  families 
according  to  similarities  in  type  of  work 
and  customary  requirements  for  formal 
training  or  credentials.  The  common 
patterns  of  advancement  within  the 
occupations  as  practiced  at  ARL  and  in 
the  private  sector  were  also  considered. 
The  current  occupations  and  grades 
have  been  examined,  and  their 
characteristics  and  distribution  were 
used  to  develop  the  four  occupational 
families  described  below: 

1.  Engineers  and  Scientists.  This  path 
includes  all  technical  professional 
positions,  such  as  engineers,  physicists, 
chemists,  psychologists,  metallurgists, 
mathematicians,  and  computer 


scientists.  Ordinarily,  specific  course 
work  or  educational  degrees  are 
required  for  these  occupations.  (Pay 
Plan  DB) 

2.  E&-S  Technicians.  This  path 
consists  of  positions  that  directly 
support  the  various  scientific  and 
engineering  activities  of  the  laboratory. 
Employees  in  these  positions  are  not 
required  to  have  college  course  woik. 
However,  practical,  quasi-professional 
training  and  skills  in  the  various  aspects 
of  electronic,  ^ectrical,  mechanical, 
chemical  or  computer  engineering  are 
generally  required.  (Pay  Plan  DE) 

3.  Administrative.  This  occupational 
family  contains  specialized  functions  in 
such  fields  as  finance,  prociurement, 
personnel,  public  information, 
computing,  supply,  library  science,  and 
management  analysis.  Special  skills  in 
specific  administrative  fields  or  special 
degrees  are  normally  required.  (Pay  Plan 
DJ) 

4.  General  Support.  This  occupational 
family  is  composed  of  positions  for 
which  minimal  formal  education  is 
needed,  but  for  which  special  skills, 
such  as  office  automation,  typing,  or 
shorthand  may  be  required.  Clerical 
work  usually  involves  the  processing 
and  maintenance  of  records.  Assistant 
work  requires  knowledge  of  methods 
and  procedures  within  a  specific 
administrative  area.  Other  support 
functions  include  the  work  of 
secretaries,  guards,  and  mail  clerks.  (Pay 
Plan  DK) 

Each  occupational  family  will  be 
composed  of  discrete  pay  bands  (levels) 
corresponding  to  recognized 
advancement  within  the  occupations. 
These  pay  bands  will  replace  grades. 
They  will  not  be  the  same  for  all 
occupational  families.  Each 
occupational  family  will  be  divided  into 
three  to  five  pay  bands,  each  pay  band 
covering  the  same  pay  range  now 
covered  by  one  or  more  GS  grades.  A 
salary  overlap,  similar  to  the  current 
overlap  between  GS  grades,  will  be 
maintained.  The  salary  range  of  each 
band  begins  with  step  1  of  the  lowest 
grade  in  that  band  and  ends  with  step 
10  of  the  highest  grade  in  the  band. 

The  specific  grouping  of  GS  grades 
into  a  particular  pay  band  was  based  on 
a  carehil  examination  of  grade  levels 
that  have  proven  difficult  for  managera, 
employees  and  classifiera  to  distinguish; 
current  performance  levels  within 
occupations;  and  traditional  laboratory 
training  and  career  development 
practices. 


UMI 
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Figure  i.— Broadbanding 
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•Administrative  Pay  Band  III  includes  two  full  pertomiance  levels  because  not  all  work. 


The  pay  bands  for  the  occupational 
families  and  how  they  relate  to  the 
current  GS  framework  are  shown  in 
Figure  1.  assignments  in  band  in  will 
support  movement  to  the  top  of  the 
band.  Positions  that  typically  support 
the  higher  salaries  perform  non- 
supervisory  work  associated  with 
fonnulating  programs  and  pohcies  with 
laboratory-wide  scope  and  impact. 
Other  positions  perform  supervision  of 
operating  level  programs  in  one  or  more 
administrative  fields,  hi  order  to  move 
beyond  the  equivalent  of  the  GS-12 
Step  10  salary,  duty  and  work 
assignments  must  satisfy  the  highest 
level  of  the  criteria  in  the  classification 
standard  for  this  pay  band. 

Employees  will  be  converted  into  the 
occupational  family  and  pay  band 
which  correspond  to  their  GS/GM  series 
and  grade.  Each  employee  is  assiired  an 
initial  place  in  the  system  without  loss 
of  pay.  As  the  rates  of  the  General 
Schedule  are  increased  due  to  general 
pay  increases,  the  minimiun  and 
maximum  salaries  of  the  pay  band 
levels  will  also  move  up.  All  employees 
will  receive  the  general  pay  increases  as 
the  increases  are  approved,  except  for 
some  employees  in  pay  band  V.  Since 
the  maximimi  rate  for  payband  V  is 
linked  to  ES-4,  employees  at  or  near  the 
top  of  the  band  may  not  receive  the  full 
general  increase  if  it  is  not  authorized 
for  SES  employees.  In  addition,  all 
employees  will  be  eUgible  for  futiu« 
locahty  pay  increases  of  their 
geographic  area.  (See  Section  in.E.4.  for 
special  provisions  for  employees  in 
special  rate  categories.)  Employees  can 
receive  additional  pay  increases  based 

■  on  their  evaluations  imder  the  Pay  for 
Performance  Management  System.  Since 
pay  progression  through  the  pay  bands 
is  based  on  performance,  there  will  be 
no  scheduled  Within-Grade  Increases 
(WGIs)  or  Quality  Step  Increases  (QSIs) 
for  employees  once  the  broadbanding 

system  is  in  place. 
There  are  several  advantages  to 

broadbanding.  It  is  simpler,  less  time 


consuming,  and  less  costly  to  maintain. 
In  addition,  such  a  system  is  more  easily 
understood  by  managers  and  employees, 
is  easily  delegated  to  managers, 
coincides  wifii  recognized  occupational 
famihes,  and  complements  the  other 
personnel  management  aspects  of  the 
demonstration  project. 

The  ARL  broadbanding  plan  expands 
the  broadbanding  concept  used  at  China 
Lake  and  MIST  by  creating  Pay  Band  V 
of  the  Engineers  and  Scientists 
occupational  family.  This  pay  band  is 
desired  for  Senior  Scientific  Technical 
Managers. 

Current  legal  definitions  of  Senior 
Executive  Service  (SES)  and  Scientific 
and  Professional  (ST)  positions  do  not 
fully  meet  the  needs  of  ARL.  The  SES 
designation  is  appropriate  for  executive 
level  managerial  positions  whose 
classification  exceeds  the  GS-15  grade 
level.  The  primary  knowledges  and 
abihties  of  ^S  positions  relate  to 
supervisory  and  managerial 
responsibilities.  Positions  classified  as 
ST  are  reserved  for  bench  research 
scientists  and  engineers;  these  positions 
require  a  very  hi^  level  of  technical 
expertise  and  they  have  fittle  or  no 
supervisory  responsibifity. 

ARL  ourently  has  several  positions, 
typically  division  chiefs,  that  have 
characteristics  of  both  SES  and  ST 
classifications.  Most  division  chiefs  in 
ARL  are  responsible  for  supervising 
other  GS-15  positions,  including  branch 
chiefs,  non-supervisory  research 
engineers  and  scientists  and,  in  some 
cases  ST  positions.  Most  division  chief 
positions  are  classified  at  the  GS-15 
level,  although  their  technical  expertise 
warrants  classification  beyond  GS-15. 
Because  of  their  management 
responsibihties,  these  individuals  are 
excluded  bom  the  ST  system.  Because 
of  management  considerations,  they 
cannot  be  placed  in  the  SES.  ARL 
management  considers  the  primary 
requirement  for  division  chiefs  to  be 
knowledge  of  and  expertise  in  the 
specific  scientific  and  technology  areas 


related  to  the  mission  of  their  divisions. 
Historically,  incumbents  of  these 
positions  have  been  recognized  within 
the  community  as  scientific  and 
engineering  leaders,  who  possess 
primarily  scientific/engineering 
credentials,  and  are  considered  experts 
in  their  field.  However,  they  must  also 
possess  strong  managerial  and 
supervisory  abiUties.  Therefore, 
although  some  of  these  employees  have 
scientific  credentials  that  might 
compare  favorably  with  ST  criteria, 
classification  of  these  positions  as  STs 
is  not  an  option,  because  the  managerial 
and  supervisory  responsibilities 
inherent  in  the  positions  caimot  be 
ignored. 

The  purpose  of  Pay  Band  V  (which 
will  reinforce  the  equal  pay  for  equal 
work  principle)  is  to  solve  a  critical 
classification  problem.  It  will  also 
contribute  to  an  SES  "corporate  culture" 
by  excluding  bom  the  SES  positions  for 
which  technical  expertise  is  paramoimt 
Pay  Band  V  attempts  to  overcome  the 
difficulties  identified  above  by  creating 
a  new  category  of  positions,  the  Senior 
Scientific  Technical  Manager,  which 
has  both  scientific/technical  expertise 
and  full  managerial  and  supervisory 
authority. 

Current  GS-15  division  chiefs  will 
convert  into  the  demonstration  project 
at  Pay  Band  IV.  After  conversion  they 
will  be  reviewed  against  estabUshed 
criteria  to  determine  if  they  should  be 
reclassified  to  Pay  Band  V.  Other 
positions  possibly  meeting  criteria  for 
classification  to  Pay  Band  V  will  be 
reviewed  on  a  case  by  case  basis.  The 
salary  range  is  a  minimum  of  120%  of 
the  minimum  rate  of  basic  |>ay  for  GS- 
15  with  a  maximum  rate  of  basic  pay 
estabUshed  at  the  rate  of  basic  pay 
(excluding  locahty  pay)  for  SES  level  4 
(ES-4).  Vacant  positions  in  Pay  Band  V 
will  be  competitively  filled  to  ensine 
that  selectees  are  preeminent 
researchers  and  technical  leadera  in  the 
specialty  fields  who  also  possess 
substantial  managerial  and  supervisory 
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abilities.  ARL  will  capitalize  on  the 
efficiencies  that  can  accrue  from  central 
recruiting  by  continuing  to  use  the 
expertise  of  the  Army  Materiel 
Command  SES  Office  as  the  recruitment 
agent.  Panels  will  be  created  to  assist  in 
filling  Pay  Band  V  positions.  Panel 
members  will  be  selected  from  a  pool  of 
current  ARL  SES  members,  ST 
employees  and,  later,  those  in  Pay  Band 
V,  and  an  equal  number  of  individuals 
of  equivalent  stature  from  outside  the 
laboratory  to  ensure  impartiality, 
diversity,  breadth  of  technical  expertise, 
and  a  rigorous  and  demanding  review. 
The  panel  will  apply  criteria  developed 
largely  from  the  current  OPM  Research 
Grade  Evaluation  Guide  for  positions 
exceeding  the  GS-15  level. 

DoD  wul  test  the  establishment  of  Pay 
Band  V  for  a  five-year  period.  Positions 
established  in  Pay  Band  V  will  be 
subject  to  hmitations  imposed  by  OPM 
and  DoD.  Pay  Band  V  positions  will  be 
established  only  in  an  S&T  Reinvention 
Laboratory  which  employs  scientists, 
engineers,  or  both.  Inciunbents  of  Pay 
Band  V  positions  will  work  primarily  in 
their  professional  capacity  on  basic  or 
applied  research  and  secondarily 
perform  managerial  or  supervisory 
duties.  The  number  of  Pay  Band  V 
positions  within  the  Department  of 
Defense  will  not  exceed  40.  These  40 
positions  will  be  allocated  by  ASD 
(FMP),  DoD,  and  administered  by  the 
respective  Services.  The  number  of  Pay 
Band  V  positions  will  be  reviewed 
periodically  to  determine  appropriate 
position  requirements.  Pay  Band  V 
position  allocations  will  be  managed 
separately  from  SES,  ST,  and  SL 
positions.  An  evaluation  of  the  Pay 
Band  V  concept  will  be  performed 
during  the  fifth  year  of  the 
demonstration  project. 

The  final  component  of  Pay  Band  V 
is  the  management  of  all  Pay  Band  V 
assets.  Specifically,  this  authority  will 
be  exercised  within  DA  and  includes 
the  following:  authority  to  classify, 
create,  or  aboUsh  positions  within  the 
limitations  imposed  by  OPM  and  DoD; 
.  recruit  and  reassign  employees  in  this 
pay  band;  set  pay  and  appraise 
performance  under  this  project's  Pay  for 
Performance  System.  The  laboratory 
wants  to  demonstrate  increased 
efiiectiveness  by  gaining  greater 
managerial  control  and  authority, 
consistent  with  merit,  affirmative 
action,  and  equal  employment 
op{K>rtimity  principles. 

B.  Classification 

1.  Occupational  Series 

The  present  General  Schedule 
classification  system  has  434 


occupational  series  which  are  divided 
into  22  occupational  families.  ARL 
currently  has  positions  in  119  series 
which  fall  into  20  families.  The 
occupational  series,  which  frequently 
provide  well-recognized  disciplines 
with  which  employees  wish  to  be 
identified,  will  be  maintained.  This  will 
facilitate  movement  of  personnel  into 
and  out  of  the  demonstration  project. 
New  series,  established  by  OPM,  may  be 
added  as  needed  to  reflect  new 
occupations  in  the  workforce. 

2.  Classification  Standards 

The  present  system  of  OPM 
classification  standards  will  be  used  for 
the  identification  of  proper  series  and 
occupational  titles  of  positions  within 
the  demonstration  project.  Current  OPM 
Position  Classification  Standards  will 
not  be  used  to  grade  positions  in  this 
project.  However,  the  grading  criteria  in 
those  standards  will  be  used  as  a 
framework  to  develop  new  and 
simplified  standards  for  the  purpose  of 
occupational  family  and  pay  band 
determinations.  The  objective  is  to 
record  the  essential  criteria  for  each  pay 
band  within  each  occupational  family 
by  stating  the  characteristics  of  the 
work,  the  responsibihties  of  the 
position,  and  the  knowledges,  skills, 
and  abilities  required.  ARL  will 
continue  its  current  practice  of  using 
peer  reviews  to  facilitate  the 
classification  process  and  in  some  cases 
will  expand  its  use  to  meet  the  needs  of 
the  laboratory. 

3.  Classification  Authority 

The  ARL  Director  will  have  delegated 
classification  authority  and  may,  in 
turn,  re-delegate  this  authority  to 
subordinate  management  levels,  and 
ultimately  to  the  lowest  level  of  full 
supervision  in  each  organizational 
segment.  Personnel  speciaUsts  will 
provide  ongoing  consultation  and 
guidance  to  managers  and  supervisors 
throughout  the  classification  process. 

4.  Position  Descriptions 

Under  the  project's  classification 
system,  a  new  position  description  will 
replace  the  current  DA  Form  374, 
Department  of  the  Army  Job 
Description.  The  classification  standard 
for  each  pay  band  will  serve  as  an 
important  component  in  the  new 
position  description,  which  will  also 
include  position-specific  information, 
and  provide  data  element  information 
pertinent  to  the  job.  Laboratory 
supervisors  will  follow  a  computer- 
assisted  process  to  produce  position 
descriptions.  The  objectives  in 
developing  the  new  descriptions  are  to: 
(1)  simpUfy  the  descriptions  and  the 
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preparation  process  through 
automation;  (2)  minimize  the  amount  of 
writing  and  time  required  to  create  new 
position  descriptions;  and  (3)  make  the 
position  descriptions  more  useful  and 
accurate  tools  for  other  functions  of 
personnel  management,  such  as 
recruitment,  reduction  in  force, 
performance  assessment,  and  employee 
development.  Because  there  is  little 
writing  required  in  the  automated 
system,  supervisory  writing  style  and 
ability  as  a  hidden  consideration  in 
position  classification  are  eliminated. 

5.  Specialty  Work  Codes 

Specialty  work  codes  will  be  used  to 
further  differentiate  types  of  work  and 
the  skills  and  knowledges  required  for 
particular  positions  within  an 
occupational  family  and  pay  band.  Each 
code  represents  a  speciahzation  or  type 
of  work  within  the  occupation. 
Supervisors  will  select  appropriate 
specialty  work  codes  to  describe  the 
work  of  each  employee  through  the 
automated  classification  process. 

6.  Automated  Classification  Process 

Writing  the  position  description  is 
accomplished  by  completion  of  the 
following  steps  using  an  automated 
system. 

(a)  The  supervisor  enters,  by  typing 
free- form,  the  organizational  location 
and  the  employees  name.  From  the 
menu,  the  supervisor  selects  the 
appropriate  occupational  series  and 
title,  occupational  family,  and  pay  band 
corresponding  to  the  level  of  duties  and 
responsibilities  desired.  The  user  will 
then  select  whether  the  position  is  a 
non-supervisor,  team  leader  or 
supervisor. 

(b)  The  supervisor  enters  a  brief 
description  of  the  primary  purpose  of 
the  position  by  typing  free-form  at  the 
appropriate  point.  From  a  menu,  the 
supervisor  will  choose  statements 
pertaining  to  operation  of  a  motor 
vehicle;  any  unusual  physical  and  travel 
requirements;  required  financial 
disclosure  statements;  and  the  position's 
sensitivity.  The  system  will  produce 
standardized  statements  of  supervisory 
or  team  leader  duties  and 
responsibilities.  The  system  will  also 
produce  a  statement  pertaining  to 
positive  education  requirements,  or 
their  equivalencies,  based  on  the 
occupational  series  selected. 

(c)  From  a  menu,  the  supervisor 
selects  up  to  three  specialty  work  codes 
which  are  appropriate  to  the  job.  The 
specialty  work  codes  are  subsets  of  the 
disciplines  and  describe  particular  skills 
and  knowledges  related  to  the  kinds  of 
work  performed  at  ARL. 


(d)  The  supervisor  has  the  option  of 
providing  additional  position 
infonnation  by  typing  free-form  at  an 
appropriate  point  at  the  end  of  the 
document.  This  area  is  to  be  used  when 
the  information  addressed  by  the 
purpose  of  the  position,  speciahy  work 
codes,  and  functional  classification 
codes  are  not  completely  adequate.  The 
information  will  be  used  primarily  to 
supplement  skill  and  knowledge 
requirements  and  to  refine  competitive 
level  decisions. 

7.  Fair  Labor  Standards  Act  (FLSA) 

Fair  Labor  Standards  Act  exemption 
and  nonexemption  determinations  will 
be  made  consistent  with  criteria  found 
in  5  CFR  (Code  of  Federal  Regulations) 
part  551.  All  employees  are  covered  by 
the  FLSA  unless  they  meet  the  criteria 
for  exemption.  The  duties  and 
responsibilities  outUned  in  the 
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classification  standards  for  each  pay 
,  band  will  be  compared  to  the  FLSA 
criteria  and  the  tentative  conclusions 
programmed  into  the  automated 
classification  system  so  that  the  system 
will  be  able  to  generate  the  FLSA 
coverage  based  upon  the  user's  selection 
of  occupational  family,  pay  band,  and 
supervisory  responsibility. 

As  a  general  rule,  the  fIsA  status  can 
be  matched  to  occupational  family  and 
pay  band.  For  example,  positions 
classified  in  Pay  Band  I  of  any 
occupational  family  are  typically 
nonexempt,  meaning  they  are  covered 
by  the  overtime  entitlements  prescribed 
by  the  FLSA.  An  exception  to  this 
guideline  includes  supervisors/ 
managers  who  meet  the  definitions 
outlined  in  the  OPM  General  Schedule 
Supervisory  Guide  and  who  spend  80% 
or  more  of  the  work  week  on 
supervisory  duties.  Therefore, 

Figure  2.— FLSA 


supervisors/managers  in  any  of  the  pay 
bands  who  meet  the  foregoing  criteria 
are  exempt  from  the  FLSA. 

The  generic  position  descriptions  will 
not  be  the  sole  basis  for  the  FLSA 
determination.  Each  position  will  be 
evaluated  on  a  case-by-case  basis  by 
comparing  the  duties  and 
responsibihties  assigned,  the 
classification  standards  for  each  pay 
band,  and  the  5  CFR  part  551  FLSA 
criteria.  The  final  review  of  the  FLSA 
status  will  be  made  by  the  Civilian 
Personnel  Operations  Center  (CPOC) 
based  upon  the  above-mentioned 
material  and  any  supplemental 
information  such  as  that  contained  in 
estabhshed  performance  objectives. 

The  automated  classification  system 
will  annotate  the  position  description 
with  a  preliminary  FLSA  determination 
in  accordance  with  Figure  2  below. 
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8.  Classification  Appeals 

An  employee  may  appeal  the 
occupational  series,  position  title,  and 
pay  band  of  his  or  her  position  at  any 
time.  An  employee  must  formally  raise 
the  area  of  concern  to  supervisors  in  the 
immediate  chain  of  conunand,  either 
verbally  or  in  writing.  If  the  employee 
is  not  satisfied  with  the  supervisory 
response,  he  or  she  may  then  appeal  to 
the  DoD  appellate  level.  If  the  employee 
is  not  satisfied  with  the  DoD  response, 
he  or  she  may  then  appeal  to  the  Office 
of  Personnel  Management  only  after 
DoD  has  rendered  a  decision  imder  the 
provisions  of  this  demonstration  project. 
Since  OPM  does  not  accept 
classification  appeals  on  positions 
which  exceed  the  equivalent  of  a  GS-15 
level,  appeal  decisions  involving  Pay 
Band  V  will  be  rendered  by  DoD  and 
will  be  final.  Appellate  decisions  bom 
OPM  are  final  and  binding  on  all 
administrative,  certifying,  payroll, 
disbiu^ing,  and  accoimting  officials  of 
the  Government.  Time  periods  for  case 
processing  under  Title  5  apply. 

An  employee  may  not  appeal  the 
accuracy  of  the  position  description,  the 
demonstration  project  classification 
criteria,  or  the  pay-setting  criteria;  the 
assignment  of  occupational  series  to  the 
occupational  family;  the  propriety  of  a 
salary  schedule;  or  matters  grievable 
under  an  administrative  or  negotiated 


grievance  procedure  or  an  alternative 
dispute  resolution  procedure. 

The  evaluation  of  classification 
appeals  under  this  demonstration 
project  are  based  upon  the 
demonstration  project  classification 
criteria.  Case  files  will  be  forwarded  for 
adjudication  through  the  CPOC 
providing  personnel  service  and  will 
include  copies  of  appropriate 
demonstration  project  criteria. 

C.  Pay  for  Performance 

1.  Overview 

The  purpose  of  the  Pay  For 
Performance  (PFP)  System  is  to  provide 
an  effective,  efficient,  and  flexible 
method  for  assessing,  compensating, 
and  managing  the  laboratory  workforce. 
It  is  essential  for  the  development  of  a 
highly  productive  workforce  and  to 
provide  management,  at  the  lowest 
practical  level,  the  authority,  control, 
and  flexibility  needed  to  achieve  a 
quality  laboratory  and  quality  products. 
PFP  allows  for  more  employee 
involvement  in  the  assessment  process, 
increases  communication  between 
supervisor  and  employee,  promotes  a 
clear  accountability  of  performance, 
facilitates  employee  career  progression, 
and  provides  an  understandable  basis 
for  salaiy  changes. 

PFP  aiso  creates  a  method  to  more 
directly  link  pay  and  performance.  The 


system  combines  goal  setting,  tied  to 
corporate  objectives,  with  a  letter 
grading  system.  The  performance 
evaluations  piade  under  the 
demonstration  project  will  ensure  that 
top  performers  receive  a  performance 
payout  commensurate  with  their 
achievements.  The  PFP  System  uses  a 
four  level  summary  pattern  (Pattern  E) 
under  5  CFR  430.208  (d)  where  a  rating 
of  C  is  equivalent  to  fully  successful. 

Employees  within  the  laboratory  will 
be  placed  into  pay  pools.  Decisions 
regarding  the  amount  of  the 
performance  payout  are  based  on  the 
relationship  between  performance 
ratings  and  present  salaries.  The 
maximum  base  pay  rate  under  this 
demonstration  project  will  be  the 
unadjusted  base  pay  rate  of  GS-15/Step 
10,  except  for  employees  in  Pay  Band  V 
of  the  E&S  Occupational  Family.  In  this 
case,  the  salary  range  is  a  minimum  of 
120%  of  the  minimum  rate  of  basic  pay 
for  GS-15  with  a  maximimi  rate  of  basic 
pay  estabhshed  at  the  rate  of  basic  pay 
(excluding  locaUty  pay)  for  ES-4. 

Cost  discipline  is  assured  within  each 
pay  pool  by  limiting  the  total  base  pay 
increases  to  the  funds  available  in  the 
base  p>ay  fund  in  the  pay  pool,  based  on 
what  would  have  been  available  in  the 
General  Schedule  system  from  within- 
grade  increases,  quality  step  increases 
jmd  within-band  promotions.  The  ARL 


UMI 


10690 


Federal  Register /Vol.  63,  No.  42 /Wednesday,  March  4,  1998 /Notices 


Director  may  adjust  the  amount  of  funds 
assigned  to  each  pay  pool  as  necessary 
to  recognize  exemplary  performance  of 
individuals  or  teams/groups,  to  ensure 
equity  and  to  meet  unusual 
circumstances.  The  ARL  Director  may 
divert  funds  from  other  pay  pools  for 
this  purpose.  No  changes  will  be  made 
to  locahty  pay  under  the  demonstration 
project  and  all  employees  continue  to 
receive  general  pay  increases. 

The  PFP  system  differs  from  the 
current  system  in  that  all  the 
supervisors  in  a  pay  pool  will  meet  to 
reconcile  the  scores  given  to  each 
employee  in  the  pay  pool,  with  the 
purpose  being  to  reach  consensus  on  the 
type  of  achievements  that  warrant 
particular  scores.  After  this 
reconciliation  process  is  completed, 
final  letter  grades  are  assigned  and 
payout  proceeds  according  to  each 
employee's  final  letter  rating,  score,  and 
current  salary. 

The  PFP  System  eliminates  within- 
grade  increases,  quality  step  increases, 
in  band  promotions  and  performance 
awards,  and  replaces  them  with  pay  for 
performance  payouts  described  above. 
Other  awards  such  as  special  acts  will 
continue  to  be  awarded.  The  new 
system  also  provides  the  ability  to  give 
bonuses  to  employees  who  are  at  the  top 
of  the  range  in  their  pay  band.  Bonuses 
dinier  frt}m  pay  increases  in  that  they  are 
not  added  to  base  salary  but  rather  are 
given  as  a  lump  sum  payment. 

Interns  in  recognized  DA  career 
programs  will  be  appraised  semi- 
annually until  they  complete  their 
internships.  The  second  appraisal  in 
each  annual  cycle  will  be  considered 
the  rating  of  record. 

Procedures  will  be  developed  which 
will  provide  intern  salary  increases  so 
as  to  ensure  comparability  with  current 
pay  promotion  practices. 

2.  The  PFP  Assessment  Process 

At  the  beginning  of  the  assessment 
cycle,  the  employee  and  rater  will 
collaborate  on  the  development  of  the 
employee's  performance  objectives, 
designation  of  the  performance  elements 
and  which  of  these  elements  are  critical, 
and  their  associated  weights.  An 
objective  is  defined  as  a  statement  of 
specific  job  responsibilities  expected  of 
the  employee  during  the  rating  period. 
These  are  to  be  based  on  the  work  unit's 
mission  and  goals  and  should  be 
consistent  with  the  employee's  job 
description.  Performance  objectives  may 
be  modified  and/or  changed  as 
appropriate  during  the  rating  cycle.  As 
a  general  rule,  performance  objectives 
should  only  be  changed  when 
circimistances  outside  the  employee's 
control  prevent  or  hamper  the 


accomplishment  of  the  original 
objectives.  It  is  also  appropriate  to 
change  objectives  when  mission  or 
workload  changes  occur.  Performance 
objectives  will  be  tailored  to  each 
individual  employee.  Use  of  generic  one 
size  fits  all  objectives  will  be  avoided. 

The  supervisor  and  employee  will 
discuss  the  performance  objectives, 
which  elements  are  critical,  and  what 
weight  each  carries  in  an  attempt  to 
reach  agreement  whenever  possible. 
Disagreements  will  be  handled  through 
the  normal  chain  of  command. 
Management  retains  the  right  to 
establish  objectives,  identify  which 
elements  are  critical,  and  their  relative 
weights.  Employees  retain  their  current 
grievance  rights.  Use  of  Alternative 
Dispute  Resolution  is  recommended.  It 
is  encouraged  that  disagreements  be 
resolved  at  the  beginning  of  the 
appraisal  period. 

How  well  work  objectives  are 
performed  will  be  measured  by  a  series 
of  weighted  performance  elements,  at 
least  one  of  which  must  be  identified  as 
critical.  A  critical  performance  element 
is  defined  as  a  generic  attribute  of  job 
performance  that  is  of  sufficient 
importance  that  performance  below  the 
minimum  standard  requires  remedial 
action  and  may  be  the  basis  for 
removing  the  employee  from  the 
position.  Specific  information  on  the 
interrelationships  between  objectives 
and  elements  will  be  included  in  the 
implementing  procedures  for  this  plan. 

Eight  elements  have  been  developed 
for  evaluating  the  yearly  performance  of 
all  laboratory  personnel  covered  by  this 
initiative:  Technical  Competence, 
Cooperation.  Communication, 
Management  of  Time  and  Resources, 
Customer  Relations,  Technology 
Transition,  Management/Leadership, 
and  Supervision/EEO. 

All  employees  will  be  rated  against 
the  first  five  performance  elements. 
Element  6  is  optional  and  is  intended 
for  those  positions  involving  technology 
transition.  Element  7  is  optional  and  is 
intended  for  non-supervisory  team 
leaders  or  program  managers.  Elements 
7  and  8  are  required  for  all  supervisory 
positions.  These  eight  elements  are 
described  below. 

(1)  Technical  Competence.  Exhibits 
and  maintains  current  technical 
knowledge,  ^lls,  and  abilities  to 
produce  timely  and  quality  work  with 
the  appropriate  level  of  supervision. 
Makes  prompt,  technically  sound 
decisions  and  recommendations  that 
add  value  to  mission  priorities  and 
needs.  For  appropriate  occupational 
families,  seeks  and  accepts 
developmental  £uid/or  special 
assignments.  Adaptive  to  technological/ 


organizational  change.  (Weight  range:  15 
Jo  50) 

(2)  Cooperation.  Accepts  personal 
responsibility  for  assigned  tasks. 
Considerate  of  others  views  and  open  to 
compromise  on  areas  of  difference. 
Exercises  tact  and  diplomacy  and 
maintains  effective  relationships, 
particularly  in  immediate  work 
environment  and  teaming  situations. 
Readily/willingly  gives  assistance. 
Shows  appropriate  respect  and  courtesy. 
(Weight  Range:  3  to  25) 

(3)  Communication.  Provides  or 
exchanges  oral/written  ideas  and 
information  in  a  manner  that  is  timely, 
accurate  and  easily  understood.  Listens 
effectively  so  that  resultant  actions 
show  understanding  of  what  was  said. 
Coordinates  so  that  all  relevant 
individuals  and  functions  are  included 
in,  and  informed  of,  decisions  and 
actions.  (Weight  Range:  5  to  25) 

(4)  Management  ofTime  and 
Resources.  Meets  schedules  and 
deadlines,  and  accomplishes  work  in 
order  of  priority;  generates  and  accepts 
new  ideas  and  methods  for  increasing 
work  efficiency;  effectively  utilizes  and 
properly  controls  available  resources; 
supports  organization's  resource 
development  and  conservation  goals. 
(Weight  Range:  15  to  50) 

(5)  Customer  Relations.  Demonstrates 
care  for  customers  through  respectful, 
courteous,  reliable  and  conscientious 
actions.  Seeks  out,  develops  and/or 
maintains  solid  working  relationships 
with  customers  to  identify  their  needs, 
quantifies  those  needs,  and  develops 
practical  solutions.  Keeps  customer 
informed.  Within  the  scope  of  job 
responsibility,  seeks  out  and  develops 
new  programs  and/or  reimbursable 
customer  work.  (Weight  Range:  10  to  50) 

(6)  Technology  Transition.  Seeks  out 
and  incorporates  outside  technology 
within  internal  projects.  Implements 
partnerships  for  transition  or  transfer  of 
technology  to  other  internal  working 
groups,  other  government  agencies,  and/ 
or  commercial  activities.  (Weight  Range: 
5  to  50) 

(7)  Management/Leadership.  Actively 
furthers  the  mission  of  the  organization. 
As  appropriate,  participates  in  the 
development  and  implementation  of 
strategic  and  operational  plans  of  the 
organization.  Exercises  leadership  skills 
within  the  environment  to  include 
sensitivity  to  diversity  and  to  assure 
equity  and  fairness.  Mentors  junior 
personnel  in  career  development, 
technical  competence,  and  interpersonal 
skills.  Exercises  appropriate 
responsibility  for  positions  assigned. 
(Weight  Range:  5  to  50) 

(8)  Supervision/EEO.  Works  toward 
recruiting,  developing,  motivating,  and 


retaining  quality  employees;  initiates 
timely/appropriate  personnel  actions, 
applies  EEO/merit  principles: 
communicates  mission  and 
organizational  goals;  by  example, 
creates  a  positive,  safe,  and  challenging 
work  environment;  distributes  work  and 
empowers  employees.  (Weight  Ranee: 
25  to  50) 

The  performance  element  titled 
Technical  Competence  is  a  mandatory 
critical  element  for  all  employees.  In 
addition,  all  supervisors  must  be 
evaluated  against  both  Management/ 
Leadership  and  Supervision/EEO 
elements.  Elements  7  and  8  respectively. 
Element  8,  Supervision/EEO,  will  be 
identified  as  critical. 

Other  elements  may  be  identified  as 
critical  as  agreed  upon  between  the  rater 
and  the  employee.  Generally  any 
performance  element  that  has  been 
given  a  weight  of  25  or  higher  should  be 
identified  as  critical.  Some  elements 
weighted  less  than  25  (e.g., 
Communication  or  Cooperation)  may 
also  be  critical;  for  instance,  those  that 
are  considered  so  important  to  a 
particular  job  that  failure  to  perform  at 
an  acceptable  level  would  result  in  an 
overall  performance  evaluation  of 
unsatisfactory.  Weights  on  elements 
must  add  up  to  100. 

Appendix  D  contains  the  Performance 
Objective  Worksheet  and  the 
Performance  Appraisal  form 
accompanied  by  a  guidance  form 
entitled,  Point  Ranges  and  Performance 
Element  Benchmarks. 

Pay  pool  managers  will  review 
objectives,  critical  element  designations 
and  weights  prior  to  their 
implementation  to  ensure  these  are 
reasonable  and  fair  and  in  keeping  with 
expectations  for  each  employee.  As  a 
general  rule,  essentially  identical 
positions  will  have  the  same  critical 
elements  and  the  same  weights. 

The  rater  wrill  provide  periodic 
feedback  to  the  employee  on  how  well 
he/she  is  performing.  &the  rater  judges 
that  the  employee  is  not  performing  at 
an  acceptable  level  on  one  or  more 
elements,  the  rater  must  alert  the 
employee  and  document  the  problem. 
This  feedback  will  be  provided  any  time 
during  the  rating  cycle  especially  if 
there  is  a  problem.  A  mid-point 
counseling  session  is  requhwl. 
Deficiencies  identified  will  be 
accompanied  by  a  plan  to  correct  them. 
Employees  will  provide  information 
on  their  accomplishments  to  the  rater  at 
both  the  mid-point  and  end  of  the  rating 
period,  similar  to  the  current  Army 
process.  Employees  may  self-rate  their 
performance  elements  and/or  they  may 
solicit  input  from  team  members, 
customers,  peers,  supervisors  in  other 
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•  units,  subordinates  and  other  sources 
which  will  permit  the  rater  to  fully 
evaluate  the  contributions  diiring  the 
rating  period.  As  a  minimiun, 
employees  will  provide  the  rater  with 
an  itemized  hst  of  their 
accomphshments  dming  the  rating 
period. 

At  the  end  of  the  rating  period,  the 
rater  will  score  each  of  the  performance 
elements  by  assigning  a  value  between 
0  and  100  percent  of  the  weighted  value 
assigned  to  each  of  the  elements.  The 
rater  arrives  at  this  score  by  referring  to 
the  performance  element  benchmarks 
found  on  the  reverse  of  the  performance 
appraisal  form.  The  benchmark 
performance  standards  are  written  so 
they  describe  performance  at  100 
percent  of  the  element;  70  percent;  50 
percent  and  the  Unsatisfactory  level  of 
performance.  Using  these  benchmarks, 
the  rater  decides  where  on  a  continuiun 
the  performance  of  the  employee  fits 
and  assigns  a  point  value  according  to 
that  determination.  The  chart  to  the 
right  of  the  performance  element 
benchmarics  will  be  used  to  assign  the 
specific  point  value.  Scores  will  be 
siunmed  and  a  letter  rating  assigned: 
i.e.,  85-100=A.  70-84=B,  50-69=C.  This 
rating  will  become  the  rating  of  record. 
A  total  score  of  49  or  below  will  result 
in  an  imsatisfactory  rating.  Failure  to 
achieve  at  least  the  50%  level  of  any 
critical  element  will  also  result  in  an 
overall  unsatisfactory  rating. 

The  letter  ratings  will  be  used  to 
determine  pay  or  bonus  values  and  to 
award  additional  RIF  retention  years  as 
shown  in  Figure  3  below. 

Figure  3.— rif  RETEhfriON  and 
Compensation 


Rating 

Compensation 

RIF 
Reten- 
tion 
years 
added 

A 

3  or  4  shares  .... 
2  or  3  shares  .... 

0  or  1  share 

0  shares 

10 

7 

3 
0 

B 

C 

U 

After  a  rating  has  been  assigned,  the 
rater  reconmiends  the  number  of  shares 
that  should  be  granted.  This  decision  is 
based  on  an  evaluation  of  the 
employee's  current  salary  and  level  of 
performance  (e.g.,  high  B  or  low  A)  in 
comparison  to  similarly  situated 
employees  within  the  pay  pool  and 
overall  funding  availability.  For 
example,  an  employee  who  receives  a 
score  of  84  and  a  final  rating  of  B,  but 
whose  current  salary  is  at  the  lower  end 
of  his/her  pay  band  might  receive  the 
maximum  number  of  shares  (3) 


permitted  for  a  B  rating.  In  contrast,  an 
employee  who  received  a  score  of  85 
which  warrants  a  final  rating  of  A,  but 
vvhose  salary  is  comparable  to  or  above 
similar  positions  in  the  pay  pool  might 
receive  3  rather  than  4  shares.  A  third 
example  is  that  an  employee  who 
receives  a  score  of  84  mi^t  receive  the 
maximum  number  of  shares  based  on 
the  fact  that  it  is  a  very  high  B  or  one 
point  away  from  an  A.  The  methods 
available  for  determining  shares  will 
allow  ARL  managers  to  adjust  basic  pay 
by  considering  differences  in 
performance  levels  among  employees  in 
terms  of  comparabiUty  within  ARL  and 
the  p>ay  pool  for  similarly  situated 
employees. 

Upon  approval  of  this  plan, 
implementing  procedures  and 
regulations  will  provide  details  on  this 
process  to  employees  and  supervisors. 

3.  Performance  Which  Fails  to  Meet 
Expectations 

a.  Continuing  Performance  Evaluation 

Informal  employee  performance 
reviews  vdll  be  a  continuous  process  so 
that  corrective  action,  to  include  a 
Performance  Improvement  Plan  (PIP), 
may  be  taken  at  any  time  during  the 
rating  cycle.  At  least  one  review  will  be 
documented  as  a  formal  progress 
review.  Whenever  a  supervisor 
recognizes  that  an  employee's 
performance  is  at  a  level  that  could  put 
him/her  in  danger  of  receiving  an 
unsatisfactoo'  rating,  the  supervisor  will 
discuss  the  situation  with  the  employee 
in  an  efi'ort  to  identify  the  possible 
reasons  for  the  poor  performance,  and 
may  consider  initiating  the  process  for 
performance  improvement  in  c.  below  if 
circumstances'  warrant. 

b.  End  of  Rating  Cycle  Performance 
Evaluation 

Employee  performance  will  be 
formally  reviewed  at  the  end  of  the 
rating  cycle.  If  an  employee's  summary 
rating  score  is  below  50  points,  or  if  the 
employee  fails  a  critical  element,  the 
employee  will  receive  an  unsatisfactory 
rating.  Immediately  upon  assigning  an 
unsatisfactory  rating,  the  supervisor  wall 
take  steps  to  correct  the  problem. 

c.  Improving  Performance 

In  recognition  that  personaUty 
conflicts  sometimes  occur  between  a 
supervisor  and  an  employee,  or  that  an 
employee  might  be  better  suited  to 
another  tjrpe  of  work,  the  supervisor  and 
employee  may  explore  a  temporary 
assignment  to  another  unit  in  the 
organization.  The  supervisor  is  imder  no 
obligation  to  explore  this  option  prior  to 
taking  more  formal  action. 
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If  the  temporary  assignment  is  not 
possible  or  has  not  woriwd  out,  and  the 
employee  continues  to  perform  at  an 
unsatisfactory  level  or  has  received  an 
unsatisfMrtory  rating,  written 
notification  will  be  provided  of  the 
unsatisfactory  performance  in  the 
element(s)  at  issue,  and  an  opportimity 
to  improve  will  be  structured  in  a 
Performance  Improvement  Plan  (PIP). 
The  supervisor  %vill  identify  the  items/ 
actions  which  need  to  be  coiracted  or 
imjHtjved;  will  outline  required  time 
frunes  for  such  improvement;  and  will 
provide  the  employee  with  any 
available  assistance,  reforences,  training 
and  the  like  which  might  bcilitate 
needed  improvements.  Progress  will  be 
intensively  monitored  during  this  PIP 
period:  all  counseling  sessions  will  be 
documented. 

If  the  PIP  results  in  a  score  of  50  or 
above  and/or  the  critical  element  which 
was  failed  is  now  acceptable,  no  further 
action  is  necessary.  If  the  PIP  does  not 
improve  performance  to  an  acceptable 
level,  the  supervisor  may  propose  to 
institute  a  Last  Chance  A^«ement 
(LCA)  with  the  employee.  A  Last 
Chance  Agreement  stipulates  that  if 
performance  does  not  rise  to  the 
required  level  within  a  specified  time 
firame  the  employee  will  be  changed  to 
a  lower  pay  band,  reduced  in  salary,  or 
released  from  Federal  service.  The 
employee  agrees  to  this  last  chance 
arrangement  with  the  understanding 
that  there  are  no  grievance  or  appeal 
rights  if  the  adverse  action  eventually 
has  to  be  taken.  The  decision  to  enter 
into  a  last  chance  agreement  is  entirely 
voluntary  on  the  part  of  the  employee. 

If  the  PIP  does  not  improve 
performance  to  the  acceptable  level  (and 
the  employee  elects  not  to  enter  into  the 
LCA,  if  offered),  the  supervisor  will  take 
the  appropriate  follow-on  action,  such 
as  change  to  lower  pay  band/ 
occupational  family,  reduction  in  pay 
within  the  same  pay  band,  or  removal, 
as  indicated  by  the  circiunstances  of  the 
situation.  For  the  most  part,  employees 
with  an  unsatisfactory  rating  will  not  be 
permitted  to  remain  at  their  current  pay 
band  or  salary.  Reductions  in  salary 
within  the  same  pay  band  or  changes  to 
a  lower  pay  band  will  be  accomplished 
with  a  minimum  of  a  5%  decrease  in 
employee  base  pay.  If  the  employee  is 
reduced  to  a  lower  pay  band,  the  salary 
will  not  exceed  the  highest  level  in  that 
pay  band. 

4.  Pay  Pools 

Pay  pool  structure  is  under  the 
authority  of  the  laboratory  director.  A 
pay  pool  must  be  lai^  enough  to  allow 
for  a  range  of  ratings  to  encompass  a 
reasonable  distribution  of  ratings. 


typically  50.  A  pay  pool  manager's  final 
yearly  pay  adjustment  decisions  may 
still  be  subject  to  higher  management 
review.  Supervisors  will  be  placed  in  a 
pay  pool  sepsate  from  their  emplojrees. 

The  pay  pool  manager  makes  nnal 
decisions  on  pay  increases  and/or 
bonuses  to  individuals  based  on  rater 
recommendation,  the  final  score  and 
letter  rating,  die  value  of  the  pay  pool 
resources  available,  and  the  individual's 
current  salary  within  a  given  pay  band. 
Pay  pool  managers  will  not  prescribe  a 
distribution  of  rating  levels.  A  pay  pool 
manager  may  request  approval  fit>m  the 
Personnel  Management  Board  (PMB) 
(described  in  Vin.C.)  or  its  designee  to 
grant  a  pay  increase  to  an  employee  that 
is  higher  than  the  one  generated  by  the 
compensation  formula  for  that 
employee.  Examples  of  employees  who 
might  warrant  such  consideration  are 
those  making  extraordinary 
achievements  or  those  serving  as 
interns. 

The  amoimt  of  money  available  for 
performance  payouts  is  divided  into  two 
components,  base  pay  increases  and 
bonuses.  The  amount  of  money  which 
can  be  used  for  base  pay  increases 
within  a  pool  is  based  upon  the  money 
that  would  have  been  available  for 
within-grade  increases,  quality  step 
increases,  and  grade  level  promotions 
that  are  now  within  the  band.  In  the  first 
year  of  the  project,  this  amoimt  will  be 
set  at  2.4%  of  ^e  total  of  base  salaries 
in  the  pay  pool.  The  amoimt  of  money 
to  be  used  for  bonus  payments  is 
separately  funded  within  the  constraints 
of  the  overall  awards  budget.  In  the  first 
year  of  the  project,  this  amount  will  be 
set  at  1.1%  of^e  total  of  base  salaries 
in  the  pay  pool  which  reflects  the  funds 
previously  available  for  performance 
awards.  The  sum  of  these  two  factors  is 
referred  to  as  the  pay  pool  percentage 
factor.  The  Personnel  Management 
Board  will  annually  review  the  pay  pool 
funding  formula  and  recommend 
adjustments  to  the  Etirector,  to  ensure 
cost  discipline  over  the  life  of  the 
demonstration  project. 

Performance  pay  increases  (i.e.,  base 
pay  increases)  will  not  be  granted  to 
employees  at  the  top  of  their  pay  band 
or  in  a  pay  retention  status.  In  these 
cases,  payouts  earned  as  a  function  of 
performance  will  be  paid  as  a  bonus.  In 
addition,  a  portion  of  the  projected  pay 
increase  may  be  paid  as  bonus  instead 
of  base  pay  if  required  to  keep  the  base 
pay  portion  of  the  pay  pool  from 
exceeding  its  maximum  value  (initially 
2.4%). 

In  making  the  annual  performance 
payouts  under  the  PFP  system,  it  will  be 
necessary  to  determine  the  amount  of 
that  year's  pay  pool  and  share  value.  As 


explained  above,  the  amount  of  the  pay 
pool  is  the  pay  pool  percentage  (initially 
3.5  percent)  mtUtiphed  by  the  siun  of 
the  combined  base  salaries  of  covered 
employees.  The  share  value  will  be 
calculated  so  that  a  pay  pool  manager 
will  not  exceed  the  resources  that  are 
available  in  the  pay  pool.  The  value  of 
a  share  cannot  be  exactly  determined 
until  the  rating  end  reconciliation 
process  described  below  is  complete. 
The  estimated  share  value  is  about  1% 
of  salary,  but  inflated  ratings  (if  they 
occur)  will  reduce  the  value  of  the 
share.  (Conversely,  lower  average 
ratings  will  increase  the  value  of  a 
share.)  The  share  value  is  expressed  as 
a  percentage  of  base  salary.  It  is 
computed  by  dividing  the  amount  of  the 
pay  pool  by  the  sum  of  each  pay  pool 
member's  salary  multiplied  by  his/her 
earned  shares,  or 

Share  value  =  (pay  pool  value)/(sum  of 
(salary  *  shares)  for  each  member). 
Each  individual's  performance  payout 
is  calculated  by  multiplying  the 
individual's  base  salary  by  the  total 
value  of  his/her  earned  shares  expressed 
as  a  percentage  of  base  salary,  or 

Individual  performance  payout=salary  * 

(earned  shares  *  share  value). 
In  summary,  an  individuid's 

performance  payout  is  computed  as 

follows: 
Individual  performance  payout  =  SALi 

*  Ni  *  SV, 

Where:  SV  =  share  value  =  (pay  pool 

value)  /  SUM  (SALk  *  Nk);  k  =  1  to 

n 
Pay  pool  value  =  (pay  pool  percentage 

factor)  *  SUM  (SALk).  k  =  1  to  n 
n  =  number  of  employees  in  pay  pool 
i  =  an  individual  employee 
N  =  Number  of  shares  earned  by  an 

employee  based  on  his/her 

performance  rating  (0  to  4) 
SAL  =  An  individual's  base  salary  and 
SUM  =  The  summation  of  the  entities  in 

parentheses  over  the  range 

indicated. 

This  formula  ensures  that  a  share 
represents  a  fixed  percentage  salary 
increase  for  all  employees  in  a  pay  pool. 

After  the  payout  and  share  value 
calculations  have  been  completed,  the 
pay  pool  manager  must  calculate  the 
proportion  of  payouts  to  be  paid  as  base 
pay  vs  bonus.  If  base  pay  increases 
would  exceed  the  authorized 
percentage,  shares  must  be  paid  out  as 
base  pay  increases  only  up  to  the  limit, 
and  the  remainder  paid  as  a  bonus.  This 
base/bonus  proportion  will  be  constant 
for  all  uncapped  employees.  This 
process  will  preserve  the  principle  that 
all  shares  maintain  equal  (percentage) 
value,  and  will  ensiue  that  all  of  the 
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allocated  fiinds  are  disbiirsed  as 
intended. 

Pay  pool  managers  will  establish  and 
chair  a  panel  to  review  supervisors 
preliminary  ratings  and  make  any 
necessary  adjustments.  The  panel  will 
comprise  all  rating  supervisors  below 
the  pay  pool  manager.  The 
recondliation  process  gives  raters  the 
opportunity  to  verify  that  their 
preliminary  evaluations  and  approach 
to  scoring  conform  with  that  of  other 
raters  within  the  pay  pool  and  assures 
that  performance  assessments  of 
employees  are  comparable  and  equitable 
across  organizational  lines.  In  this  step, 
each  employee's  preliminary 
performance  element  scores  are 
compared  and  through  discussion  and 
consensus  building,  final  ratings  are 
determined.  The  reconciliation  process 
is  aimed  at  determining  the  relative 
worth  of  employee  accomplishments. 

The  rationiBle  behind  reconciliation  is 
that  supervisors  within  a  pay  pool  will 
reach  a  consensus  on  the  types  of 
achievements  that  warrant  particular 
scores.  Each  panel  will  develop 
operating  procedures  that  will  provide 
for  fair  and  equitable  conclusions 
within  the  guidance  provided  by  the 
Personnel  Management  Board.  If  the 
panel  cannot  reach  consensus,  the  pay 
pool  manager  makes  final  decisions. 

A  midpomt  principle  will  be  used  to 
determine  performance  pay  increases. 
This  principle  is  that  employees  must 
receive  a  B  rating  or  higher  in  order  to 
cross  the  midpoint  of  the  pay  band 
range  and,  once  the  midpoint  is  crossed, 
the  employee  must  receive  a  B  or  better 
rating  in  order  to  receive  a  base  pay 
increase.  This  applies  to  all  employees 
in  every  occupational  family  and  pay 
band.  Any  amoimt  of  an  employee's 
performance  payout  not  paid  in  the 
form  of  a  base  pay  increase  because  of 
the  midpoint  principle  will  be  paid  as 
a  bonus. 

5.  Awards 

While  not  linked  to  the  pay  for 
performance  system,  awards  will 
continue  to  be  given  for  special  acts  and 
other  categories  as  they  occur.  Awards 
may  include,  but  are  not  limited  to, 
special  acts,  patents,  suggestions,  on- 
the-spot,  and  time-off. 

In  an  effort  to  foster  and  encourage 
team  work  among  its  employees,  ARL 
often  gives  group  awards  for  special  acts 
or  significant  adiievement.  Under  the 
demonstration  project,  if  such  an  award 
is  given  a  team  may  elect  to  distribute 
the  award  among  themselves.  Thus,  a 
team  leader  or  supervisor  may  allocate 
a  sum  of  money  to  a  team  for 
outstanding  completion  of  a  special 
task,  and  the  team  may  decide  the 


individual  distribution  of  the  total 
dollars  among  themselves. 

D.  Hiring  and  Appointment  Authorities 
1.  Quahfications 

The  qualifications  required  for 
placement  into  a  position  in  a  pay  band 
within  an  occupational  family  will  be 
determined  using  the  OPM 
Qualification  Standards  Handbook  for 
General  Schedule  Positions.  Since  the 
pay  bands  are  anchored  to  the  General 
Schedule  grade  levels,  the  minimum 
qualification  requirements  for  a  position 
will  be  the  requirements  corresponding 
to  the  lowest  General  Schedule  grade 
incorporated  into  that  pay  band.  For 
example,  the  minimiiin  eUgibility 
requirements  for  a  position  in  Pay  Band 
n  in  the  Engineers  and  Scientist 
Occupational  Family  will  be  the  GS-5 
qualificati(Hi  requirements  for  the  series. 

Selective  factors  may  be  established 
for  a  position  in  accordance  with  the 
OPM  Qualification  Standards  Handbook 
when  determined  to  be  critical  to 
successful  job  performance.  These 
factors  become  part  of  the  minimum 
requirements  for  the  position  and 
applicants  must  meet  them  in  order  to 
be  eligible.  If  used,  selective  factors  will 
be  clearly  stated  as  part  of  the 
qualification  requirements  in  vacancy 
announcements  and  recruiting  bulletins. 

2.  Competitive  Examining 

Current  OPM  regulations  state  that 
appointment  registers  will  list  the 
names  of  eligibles  in  accordance  with 
their  numerical  ratings.  However, 
preference  eUgibles  with  a  compensable 
service-connected  disability  of  10 
percent  or  more  shall  be  entered  at  the 
top  of  the  register  ahead  of  all  others 
unless  the  register  is  for  professional 
and  scientific  positions  GS-9  and  above. 

ARL  professional  and  scientific 
positions  in  the  demonstration  project 
have  been  placed  into  two  occupational 
famihes,  the  Engineers  and  Scientists 
Occupational  Family  and  the 
Administrative  Occupational  Family. 
The  broadbanding  concept  adopted  by 
ARL  groups  scientific  positions  in 
grades  GS-5  through  GS-11  into  one 
pay  band  (DB-II).  Similarly.  GS-5 
through  GS-IO  positions  in  the 
Administrative  Occupational  Family 
(DJ-II)  have  been  groupwd  into  one  pay 
band. 

Because  the  ARL  broadbanding  plan 
places  GS-9  and  GS-11  scientific  and 
professional  positions  in  a  band  with 
lower-graded  positions,  the  procedures 
for  applying  veterans'  preference  to 
Scientific  and  Professional  positions  in 
grades  GS-9  or  higher  (5  U.S.C.  3313) 
shall  only  apply  to  Scientific  and 


Professional  positions  in  bands  that 
exclusively  include  grades  GS-12  and 
above. 

3.  Revisions  to  Term  Appointments 

The  laboratory  conducts  many 
research  and  development  projects  that 
range  from  three  to  six  years.  "The 
current  four-year  limitation  on  term 
appointments  imposes  a  burden  on  the 
laboratory  by  farcing  the  termination  of 
some  term  employees  prior  to 
completion  of  projects  they  were  hired 
to  support  This  disrupts  the  research 
and  development  process  and  reduces 
the  laboratory's  abiUty  to  serve  its 
customers. 

Under  the  demonstration  project.  ARL 
will  have  the  authority  to  hire 
individuals  under  modified  term 
appointments.  These  appointments  will 
be  used  to  fill  positions  for  a  period  of 
more  than  one  year  but  not  more  than 
five  years  when  the  need  for  an 
employee's  services  is  not  permanent. 
The  modified  term  appointments  difCsr 
from  term  employment  as  described  in 
5  CFR  part  316  in  that  they  may  be 
made  for  a  period  not  to  exceed  five, 
rather  than  four  years.  The  ARL  Director 
is  authorized  to  extend  a  term 
appointment  one  additiraiai  year. 

Employees  hired  imder  the  modified 
term  appointment  authcHity  may  be 
eligible  for  conversion  to  career- 
conditional  appointments.  To  be 
converted,  the  employee  must  (1)  have 
been  selected  for  the  twm  position 
uinder  competitive  procedures,  with  the 
announcement  specifically  stating  that 
the  individual(s)  selected  for  the  term 
position(s)  may  be  eligible  for 
conversion  to  career-conditional 
appointment  at  a  later  date;  (2)  served 
two  3rears  of  continuous  service  in  the 
term  position;  (3)  be  selected  under 
merit  promotion  procedures  for  the 
permanent  position;  and  (4J  have  a 
current  rating  of  B  or  better. 

Employees  serving  under  regular  term 
appointments  at  the  time  of  conversion 
to  the  demonstration  project  will  be 
converted  to  the  new  modified  term 
appointments  provided  they  were  hired 
for  their  current  positions  under 
competitive  procedures.  These 
employees  will  be  eUgible  for 
conversion  to  career-conditional 
appointment  if  they  have  a  current 
rating  of  B  or  better  and  are  selected 
under  merit  promotion  procedures  for 
the  permanent  position  after  having 
completed  two  years  of  continuous 
service.  Time  served  in  term  positions 
prior  to  conversion  to  the  modified  term 
appointment  is  creditable,  provided  the 
service  was  continuous.  Employees 
serving  under  modified  term 
appointments  imder  this  plan  will  be 
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covered  by  the  plan's  pay  for 
performance  system. 

4.  Voluntary  Emeritus  Corps 

Under  the  demonstration  project,  the 
Idxiratory  director  will  have  the 
authority  to  ofler  retired  or  separated 
employees  volimtary  positions  in  the 
laboratory.  Voluntai^  Emeritus  Program 
assignments  are  not  considered 
employment  by  the  Federal  Government 
(except  for  purposes  of  injury 
compensation).  Thus,  such  assignments 
do  not  aSiact  an  employee's  entitlement 
to  buy-outs  or  severance  payments 
based  on  an  earlier  separation  firom 
Federal  Service.  The  Volimtary 
Emeritus  Corps  will  ensure  continued 
quality  research  while  reducing  the 
overall  salary  line  by  allowing  higher 
paid  employees  to  accept  retirement 
incentives  with  the  opportunity  to 
retain  a  presence  in  the  scientific  and 
technical  communities.  The  program 
will  be  beneficial  during  manpower 
reductions  as  employees  accept 
retirement  and  return  to  provide  a 
continuing  source  of  corporate 
knowledge  and  valuable  on-the-job 
training  or  mentoring  to  less- 
experienced  employees. 

To  be  accepted  into  the  emeritus 
corps,  a  volunteer  must  be 
recommended  by  laboratory  managers  to 
the  directorate  director.  Everyone  who 
applies  is  not  entitled  to  an  emeritus 
position.  The  directorate  director  must 
clearly  document  the  decision  process 
for  each  applicant  (whether  accepted  or 
rejected)  and  retain  the  docvunentation 
throughout  the  assignment. 
Documentation  of  rejections  will  be 
maintained  for  two  years. 

To  ensure  success  and  encourage 
participation,  the  volunteer's  federal 
retirement  pay  (whether  military  or 
civilian)  will  not  be  affected  while 
serving  in  a  voluntary  capacity.  Retired 
or  separated  federal  employees  may 
accept  an  emeritus  position  without  a 
break  or  mandatory  waiting  period. 

Voluntary  Emeritus  Corps  volunteers 
will  not  be  permitted  to  monitor 
contracts  on  behalf  of  the  government. 
The  volunteers  may  be  required  to 
submit  a  financial  disclosure  form 
annually  and  will  not  be  permitted  to 
participate  on  any  contracts  where  a 
conflict  of  interest  exists.  The  same 
rules  that  currently  apply  to  source 
selection  members  will  apply  to 
volimteers. 

An  agreement  will  be  established 
between  the  volimteer,  the  directorate 
director,  and  the  Qvilian  Personnel 
Operations  Center.  The  agreement  must 
be  finalized  before  the  assumption  of 
duties  and  shall  include: 


(a)  A  statement  that  the  voluntary 
assignment  does  not  constitute  an 
appointment  in  the  Civil  Service,  is 
without  compensation,  and  any  and  all 
claims  against  the  Government  because 
of  the  volimtary  assignment  are  waived 
by  the  volunteer; 

(b)  A  statement  that  the  volunteer  will 
be  considered  a  federal  employee  for  the 
purpose  of  injury  compensation; 

(cj  Volimte«-'s  work  schedule; 

(d)  Length  of  agreement  (defined  by 
length  of  project  or  time  defined  by 
weeks,  months,  or  years); 

(e)  Support  provided  by  the  laboratory 
(travel,  administrative,  office  space, 
supplies); 

(f)  A  one  page  statement  of  duties  and 
experience; 

tg)  A  statement  providing  that  no 
additional  time  will  be  added  to  a 
volimteer's  service  credit  for  such 
purposes  as  retirement,  severance  pay, 
and  leave  as  a  result  of  being  a  member 
of  the  voluntary  emeritus  corps; 

(h)  A  provision  allowing  either  party 
to  void  die  agreement  with  ten  working 
days  written  notice;  and 

(i)  The  level  of  security  access 
required  (any  security  clearance 
required  by  the  position  will  be 
managed  by  the  laboratory  while  the 
volunteer  is  a  member  of  the  emeritus 
corps). 

5.  Extended  Probationary  Period 

A  new  employee  appointed  to  a 
nonsupervisory/non-managerial 
position  in  the  Engineers  and  Scientists 
occupational  family  must  demonstrate 
adequate  contribution  during  all  cycles 
of  a  research  effort  for  a  laboratory 
manager  to  render  a  thorough 
evaluation.  The  current  one  year 
probationary  period  will  be  extended  to 
three  years  tor  all  newly  hired 
permanent  career-conditional 
employees  appointed  to  positions  in 
that  occupational  family.  The  purpose 
of  extending  the  probationary  period  is 
to  allow  supervisors  an  adequate  period 
of  time  to  fully  evaluate  an  employee's 
contributions  and  conduct.  The  three 
year  probationary  period  will  apply 
only  to  new  hires  subject  to  a 
probationary  period. 

If  a  probationary  employee's 
performance  is  determined  to  be 
satisfactory  at  a  point  prior  to  the  end 
of  the  three  year  probationary  period,  a 
supervisor  has  the  option  of  ending  the 
probationary  period  at  an  earlier  date, 
but  not  before  the  employee  has 
completed  one  year  of  continuous 
service.  If  the  probationary  period  for  an 
employee  is  terminated  before  the  end 
of  the  three  year  period,  the  supervisor 
will  develop  written  rationale  for  his/ 
her  decision  and  will  elevate  it  at  least 


one  level  for  review  prior  to 
implementing  the  action. 

All  other  existing  provisions 
pertaining  to  probationary  periods  are 
retained,  including  limited  notice  and 
appeal  rights  and  crediting  prior  service. 
Prior  Federal  civilian  service  (including 
NAF  service  and  service  in  temporary  or 
term  positions)  counts  toward 
completion  of  probation  when  the 
service  is  in  the  Department  of  Army,  is 
in  the  same  line  of  work,  and  contains 
or  is  followed  by  no  more  than  a  single 
break  in  service  that  does  not  exceed  30 
calendar  days. 

In  the  case  of  modified-term 
employees  who  are  converted  to 
permanent  status,  the  time  served  under 
the  term  appointment  counts  toward  the 
required  probationary  period  as  long  as 
it  is  in  the  same  line  of  work.  If  the 
permanent  position  is  in  a  different  line 
of  work,  the  full  three-year  probationary 
requirement  applies. 

6.  Supervisory  Probationary  Period 

Supervisory  probationary  periods  will 
be  made  consistent  with  5  CFR  315.901 
except  references  to  grade  will  be 
indicated  as  pay,  band.  New  supervisors 
will  be  required  to  complete  a  one  year 
probationary  period  for  the  initial 
appointment  to  a  supervisory  position. 
If,  during  the  probationary  period,  the 
decision  is  made  to  return  the  employee 
to  a  nonsupervisory  position  for  reasons 
solely  related  to  supervisory 
performance,  the  employee  will  be 
returned  to  a  comparable  position  of  no 
lower  pay  band  and  pay  than  the 
position  from  which  promoted.  Pay  will 
not  exceed  the  maximum  rate  of  the 
lower  pay  band. 

New  supervisors  who  are  hired  into 
the  E&S  occupational  family  will  only 
serve  under  a  single  one-year 
probationary  period  and  are  not  subject 
to  the  three-year  probationary  period 
described  above.  The  reason  for  this  is 
that  the  position  for  which  they  were 
hired  is  primarily  supervisory  in  nature 
and  performance  can  adequately  be 
measured  in  the  one  year  probationary 
period. 


E.  Internal  Placement  and  Pay  Setting 
1.  Promotions 

A  promotion  is  the  movement  of  an 
employee  to  a  higher  pay  band  within 
the  same  occupational  family  or  to  a  pay 
band  in  a  different  occupational  family 
which  results  in  an  increase  in  the 
employee's  salary.  Supervisors  may 
consider  promoting  employees  at  any 
time  since  promotions  are  not  tied  to  the 
pay  for  performance  system.  Progression 
within  a  pay  band  is  based  upon 
performance  pay  increases;  as  such, 


these  actions  are  not  considered 
promotions  and  are  not  subject  to  the 
provisions  of  this  section. 

Promotions  will  be  processed  under 
competitive  procedures  in  accordance 
with  merit  principles  and  requirements 
and  the  local  merit  promotion  plan.  The 
following  actions  are  excepted  from 
competitive  procedures: 

(a)  Re-promotion  to  a  position  which 
is  in  the  same  pay  band  and 
occujMitional  family  as  the  employee 
previously  held  on  a  permement  basis 
within  the  competitive  service. 

(b)  Promotion,  reassignment, 
demotion,  transfer  or  reinstatement  to  a 
position  having  promotion  potential  no 
greater  than  the  potential  of  a  position 
an  employee  currently  holds  or 
previously  held  on  a  permanent  basis  in 
the  competitive  service. 

(c)  A  position  change  permitted  by 
reduction  in  force  procedures. 

(d)  Promotion  without  current 
competition  when  the  employee  was 
appointed  through  competitive 
procedures  to  a  position  with  a 
documented  career  ladder. 

(e)  A  temporary  promotion  or  detail  to 
a  position  in  a  higher  pay  band  of  180 
days  or  less. 

(f)  Reclassification  to  include  impact 
of  person  in  the  job  promotions. 

(g)  A  promotion  resulting  from  the 
correction  of  an  initial  classification 
error  or  the  issuance  of  a  new 
classification  standard. 

(h)  Consideration  of  a  candidate  not 
given  proper  consideration  in  a 
competitive  promotion  action. 

Upon  promotion  to  a  higher  pay  band, 
an  employee  will  be  entitled  to  a  6% 
increase  in  base  pay  or  the  lowest  level 
in  the  pay  band  to  which  promoted, 
whichever  is  greater.  The  maximum 
amount  of  pay  increase  upon  promotion 
will  not  exceed  10  percent  or  other  such 
amount  established  by  the  Personnel 
Management  Board.  However,  on  a  case- 
by-case  basis,  the  Personnel 
Management  Board  may  recommend 
approval  of  requests  for  promotion 
beyond  10  percent.  Highest  previous 
rate  also  may  be  considered  in  fixing 
pay  in  accordance  with  the  laboratory's 
pay  fixing  policies. 

2.  Demotions 

A  demotion  is  a  placement  into  a 
lower  pay  band  within  the  same 
occupational  family,  or  placement  into 
a  pay  band  in  a  different  occupational 
family  with  a  lower  salary.  Demotions 
may  be  for  cause  (performance  or 
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conduct)  or  for  reasons  other  than  cause 
(e.g.,  erosion  of  duties,  reclassification 
of  duties  to  a  lower  pay  band, 
application  under  competitive 
announcements  or  at  the  employee's 
request,  or  placement  actions  resulting 
from  reduction  in  force  procedures). 
Employees  demoted  for  cause  are  not 
entitled  to  pay  retention.  Employees 
demoted  for  reasons  other  than  cause 
may  be  entitled  to  pay  retention  in 
accordance  with  the  laboratory's  pay 
fixing  policies. 

3.  Pay  Fixing  Policies  and  Procedures 

The  ARL  Director  will  establish  pay 
administration  policies  which  conform 
with  basic  governmental  pay  fixing 
pohcy;  however,  the  ARL  policies  will 
be  exempt  from  Army  Regulations  or 
local  pay  fixing  policies,  except  where 
negotiated  agreements  prevail. 

Highest  previous  rate  (HPR)  will  be 
considered  in  placement  actions  for 
which  authorized  under  rules  similar  to 
the  HPR  rules  in  5  CFR  531.203(c)  and  ^ 
(d).  Use  of  HPR  will  be  at  the 
supervisor's  discretion.  The  pay 
retention  provisions  of  5  U.S.C.  5363 
and  5  CFR  536.101  will  apply  to  this 
plan  except  where  waived  or  modified 
as  specified  in  the  waiver  section.  Pay 
retention  may  also  be  granted  by  the 
ARL  Director  to  employees  who  meet 
general  eligibility  requirements,  but  do 
not  have  specific  entitlement  by  law, 
provided  not  specifically  excluded. 

An  employee's  total  monetary 
compensation  paid  in  a  calendar  year 
may  not  exceed  the  basic  pay  of  level  I 
of  the  Executive  Schedule  consistent 
with  5  U.S.C.  5307  and  5  CFR  part  530 
subpart  B. 

As  a  general  rule,  pay  will  be  set  at 
the  lowest  level  in  a  pay  band. 
Appointments  made  above  the 
minimiun  level  will  be  based  upon 
su{>erior  qualifications  of  the  candidate. 
A  candidate  appointed  toward  the 
higher  end  of  a  pay  band  should  have 
qualifications  approaching  the  lowest 
General  Schedule  grade  incorporated 
into  the  next  higher  pay  band.  For 
example,  a  person  appointed  at  the 
higher  end  of  Pay  Band  n  in  the 
Engineers  and  Scientist  occupational 
family  would  have  education, 
experience,  or  a  combination  of  the  two 
approaching  the  qualifications  of  the 
GS-12  level,  which  is  the  lowest 
General  Schedule  grade  incorporated 
into  Pay  Band  m.  Appointments  above 
the  minimimi  of  the  pay  band  will  be 
approved  at  the  directorate  level. 


Directorates  may  make  full  use  of 
recruitment,  retention,  and  relocation 
payments  as  currently  provided  for  bv 
0PM.  ' 

When  a  temporary  promotion  is 
terminated,  the  employee's  pay 
entitlements  will  be  redetermined  based 
on  the  employee's  position  of  record, 
with  appropriate  adjustments  to  reflect 
pay  events  during  the  temporary 
promotion,  subject  to  the  specific 
policies  and  rules  established  by  ARL. 
In  no  case  may  those  adjustments 
increase  the  pay  for  the  position  of 
record  beyond  the  apphcable  pay  range 
maximum  rate. 

4.  Staffing  Supplements 

Employees  assigned  to  occupational 
series  and  geographic  areas  covered  by 
special  rates  will  be  eligible  for  a 
staffing  supplement  if  the  maximum 
adjusted  rate  for  the  banded  GS  grades 
to  which  assigned  is  a  special  rate  that 
exceeds  the  maximum  GS  locaUty  rate 
for  the  banded  grades.  The  staffing 
supplement  is  added  to  the  base  pay, 
much  like  locality  rates  are  added  to 
base  f>ay.  The  employee's  total  pay 
immediately  after  implementation  of  the 
demonstration  project  will  be  the  same 
as  immediately  before  the 
demonstration  project,  but  a  portion  of 
the  total  will  be  in  the  form  of  a  staffing 
supplement.  Adverse  action  and  pay 
retention  provisions  will  not  apply  to 
the  conversion  process  as  there  will  be 
no  change  in  total  salary.  The  staffing 
supplement  is  calculated  as  described 
below. 

Upon  conversion,  the  demonstration 
base  rate  vdll  be  established  by  dividing 
the  employee's  old  GS  adjusted  rate  (the 
higher  of  special  rate  or  locality  rate)  by 
the  staffing  factor.  The  staffing  bctor 
will  be  determined  by  dividing  the 
maximum  special  rate  for  the  banded 
grades  by  the  GS  unadjusted  rate 
corresponding  to  that  special  rate  (step 
10  of  the  GS  rate  for  the  same  grade  as 
the  special  rate).  The  employee's 
demonstration  staffing  supplement  is 
derived  by  multiplying  the 
demonstration  base  rate  by  the  staffing 
factor  minus  one.  So  the  employee's  r 
final  demonstration  special  staffing  rate 
equals  the  demonstration  base  rate  plus 
the  special  staffing  supplement;  this 
amoimt  will  equal  the  employee's 
former  GS  adjusted  rate. 

Simplified,  the  formula  is  this: 
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Staffing  factor  - 


Demonstration  base  rate  - 


Maximum  special  rate  for  the  banded  grades 

GS  rate  corresponding  to  that  special  rate 
Old  GS  adjusted  rate  (special  or  locality  rate) 


Staffing  factor 


Staffing  Supplement  =  demonstration 
base  rate  x  (staffing  factor — 1) 

Salary  upon  conversion  = 

demonstration  base  rate  ■*■  staffing 
supplement  (sum  will  equal 
existing  rate) 


Example:  In  the  case  of  a  GS-801-11/03 
employee  who  is  receiving  a  special 
salary  rate,  the  salary  before  the 
demonstration  project  is  $42,944.  The 
maximimi  special  rate  for  a  GS-801-11 


Step  10  is  $51,295  and  the 
corresponding  regular  rate  is  $46,523. 
The  staffing  factor  is  computed  as 
follows: 


Staffing  factor ' 


Demonstration  base  rate ' 


Then  to  determine  the  staffing 
supplement,  multiply  the  demonstration 
base  by  the  staffing  factor  minus  1. 


The  Staffing  Supplement  of  $3,996  is 
added  to  the  Demonstration  Base  Rate  of 
$38,948  and  the  total  salary  is  $42,944, 
which  is  the  salary  of  the  employee 
before  conversion  to  the  demonstration 
project. 

If  an  employee  is  in  a  band  where  the 
maximum  GS  adjusted  rate  for  the 
banded  grades  is  a  locality  rate,  when 
the  employee  is  converted  into  the 
demonstration  project,  the 
demonstration  base  rate  is  derived  by 
dividing  the  employee's  former  GS 
adjusted  rate  (the  higher  of  locality  rate 
or  special  rate)  by  the  applicable  locality 
pay  factor  (for  example,  in  the 
Washington-Baltimore  area,  it  is 
ciurently  1.0711).  The  employee's 
demonstration  locality-adjusted  rate 
will  equal  the  employee's  former  GS 
adjusted  rate. 

Any  General  Schedule  or  special  rate 
schedule  adjustment  will  require 
recomputation  of  the  staffing 
supplement.  Employees  receiving  a 
staffing  supplement  remain  entitled  to 
an  underlying  locality  rate,  which  may 
over  time  supersede  the  need  for  a 
staffing  supplement.  If  OPM 
discontinues  or  decreases  a  special  rate 
schedule,  affected  employees  will  be 
entitled  to  pay  retention.  Upon 
geographic  movement,  an  employee 
who  receives  the  s])ecial  staffing 
supplement  will  have  the  supplement 
recomputed.  Any  resulting  reduction  in 


$51,295 

$46,523 

$42,944 

1.1026 


=  1.1026 


.  $38,948 


Staffing  supplement  - 


$38,948 
X  .1026 

$  3,996 


pay  will  not  be  considered  an  adverse 
action  or  a  basis  for  pay  retention. 
Established  salary  including  the 
staffing  supplement  will  be  considered 
basic  pay  for  the  same  purposes  as  a 
locality  rate  under  5  CFR  531.606(b), 
i.e.,  for  purposes  of  retirement,  life 
insurance,  premium  pay,  severance  pay, 
and  advances  in  pay.  It  will  also  be  used 
to  compute  worker's  compensation 
payments  and  lump-sum  payments  for 
accrued  and  accximulated  annual  leave. 

5.  Simplified  Assignment  Process 

Today's  environment  of  downsizing 
and  workforce  transition  mandates  that 
ARL  have  increased  flexibility  to  assign 
individuals.  Broadbanding  can  be  used 
to  address  this  need.  As  a  result  of  the 
assignment  to  a  more  general  position 
description,  the  organization  will  have 
increased  flexibility  to  assign  an 
employee  without  a  basic  pay  change 
consistent  with  the  needs  of  the 
organization,  and  the  individual's 
qualifications  and  rank  or  level. 
Subsequent  assignments  to  projects, 
tasks,  or  functions  anywhere  within  the 
organization  requiring  the  same  level 
and  area  of  expertise,  and  qualifications 
would  not  c»nstitute  an  assignment 
outside  the  scope  or  coverage  of  the 
current  position  description. 

Such  assignments  within  the  coverage 
of  the  generic  descriptions  can  be 
accomplished  without  the  need  to 


process  a  personnel  action.  For  instance, 
a  technical  expert  can  be  assigned  to 
any  project,  task,  or  function  requiring 
similar  technical  expertise.  This 
flexibility  allows  a  broader  latitude  in 
assignments  and  further  streamlines  the 
administrative  process  and  system. 

6.  Details 

Under  this  plan  employees  may  be 
detailed  to  a  position  in  the  same  band 
(requiring  a  different  level  of  expertise 
and  qualifications)  or  lower  pay  band 
(or  its  equivalent  in  a  different 
occupational  family)  for  up  to  one  year. 
Details  may  be  implemented  by 
submitting  one  SF  52-B  to  cover  the  one 
year  period.  As  in  the  current  system, 
details  to  duties  in  a  higher  pay  band  for 
more  than  180  days  will  be 
implemented  using  competitive 
procedures. 

F.  Employee  Development 

1.  Expanded  Development 
Opportxmities 

The  ARL  Expanded  Developmental 
Opportunities  Program,  to  include 
sabbaticals,  will  cover  all  demonstration 
project  employees.  The  developmental 
opportunity  period  will  not  result  in 
loss  of  (or  reduction  in)  basic  pay,  leave 
to  which  the  employee  is  otherwise 
entitled,  or  credit  for  time  of  service. 
The  positions  of  employees  on 
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expanded  developmental  opportunities 
may  be  backfilled  (i.e.,  with  temporarily 
promoted  employees  or  with  teiro 
employees).  However,  that  position  or 
its  equivalent  must  be  made  available  to 
the  employee  returning  firom  the 
expanded  development  opportimity. 

a.  Sabbaticals 

ARL  will  have  the  authority  to  grant 
paid  sabbaticals  to  career  employees  to 
permit  them  to  engage  in  study  or 
imcompensated  work  experience  that 
will  contribute  to  their  development 
and  effectiveness.  One  developmental 
opportimity  for  a  sabbatical  3-12 
months  in  duration  may  be  granted  to 
an  employee  in  any  10-year  period. 
Employees  will  be  eligible  after 
completion  of  seven  years  of  Federal 
service.  Each  opportimity  must  result  in 
a  product,  service,  report,  or  study  that 
will  benefit  the  ARL  mission  as  well  as 
increase  the  employee's  individual 
effectiveness.  Various  learning  or 
developmental  experiences  may  be 
considered,  such  as  advanced  academic 
teaching;  study;  research;  self-directed 
or  guided  study;  and  on-the-job  work 
experience  with  a  pubhc,  private 
commercial,  or  private  nonprofit 
organization. 

b.  Critical  Skills  Training 

Training  is  an  essential  component  of 
an  oi^anization  that  requires  continuous 
acquisition  of  advanced  and  specialized 
knowledge.  Degree  training  in  the 
academic  environment  of  laboratories  is 
also  a  critical  tool  for  recruiting  and 
retaining  employees  witb  or  requiring 
critical  skills.  Constraints  under  current 
law  and  regulation  limit  degree  payment 
to  shortage  occupations.  In  addition, 
current  government-wide  regulations 
authorize  payment  for  degrees  based 
only  on  recruitment  or  retention  needs. 
Degree  payment  is  not  permitted  for 
non-shortage  occupations  involving 
critical  skills. 

ARL  is  expanding  the  authority  to 
provide  degree  or  certificate  payment 
for  purposes  of  meeting  critical  skill 
requirements,  to  ensure  continuous 
acquisition  of  advanced  specialized 
knowledge  essential  to  the  organization, 
and  to  recruit  and  retain  personnel 
critical  to  the  present  and  futiue 
requirements  of  the  organization.  Degree 
or  certificate  payment  may  not  be 
authorized  where  it  would  result  in  a 
tax  Uabihty  for  the  employee  without 
the  employee's  express  and  written 
consent.  Any  variance  bom  this  policy 
must  be  rigorously  determined  and 
documented.  In  addition,  this  proposal 
will  be  implemented  consistent  with  5 
U.S.C.  4107(b)(2)  and  4108. 


2.  Employee  Development  Panels 

Each  directorate  (or  equivalent 
organizational  unit)  will  create  an 
Employee  Development  Panel  which 
will  be  chaired  by  the  directorate 
director.  The  purpose  of  the  panel  is  to 
review,  evaluate,  and  make  decisions  on 
applications  for  any  expanded 
developmental  opportimities  described 
in  this  plan  or  in  related  Hiunan 
Resources  Development  Plans.  Because 
opportimities  for  training  and 
development  will  be  limited  by 
budgetary  considerations,  the  panel 
must  determine  which  training  is  most 
important  to  the  successful 
accompUshment  of  the  mission,  both 
present  and  future. 

The  directorate  director  will  oversee 
panel  meetings,  ensuring  that  all  panel 
member  comments  and 
recommendations  receive  equal 
consideration  in  the  selection  process 
and  that  decisions  are  made  based  on 
majority  vote.  The  directorate  director 
will  provide  vmtten  feedback  to  each 
person  who  has  appUed,  including 
reasons  for  nonselection  when  that  is 
the  panel's  decision.  Panels  will  elicit 
feedback  from  mentors  and  mentees  and 
will  put  these  before  the  panel  for 
consideration.  Applicants  must  show  a 
direct  relationship  of  their  training 
request  to  the  ARL  mission  and  will 
oudine  what  return  on  investment  will 
be  realized  if  the  training  is  approved. 
Supervisors  will  be  asked  to  provide 
their  recommendations  to  the  panel  and 
will  include  a  statement  concerning  the 
applicant's  potential  and  his/her  abiUty 
to  apply  the  knowledges  gained.  Once 
selected,  the  employee  must  sign  a 
service  obUgation  agreement  which 
provides  for  serving  in  the  Army 
Research  Laboratory  three  times  the 
length  of  the  training  period.  If  he/she 
voluntarily  leaves  the  ARL  before  the 
service  obligation  is  completed  the 
employee  is  liable  for  repayment.  The 
ARL  Director  has  the  authority  to  waive 
this  agreement. 

3.  Appraisals  for  Employees  on 
Expanded  Development  Opportimities 
Training 

Expanded  development  opportunities 
generally  fall  into  two  general 
categories:  classroom  and 
developmental  (on-the-job  trairung). 
Developmental  assignments  should  be 
treated  as  any  other  temporary 
assignment  that  continues  for  120  days 
or  more.  A  performance  plan  is 
estabUshed  and  the  incumbent  receives^ 
a  performance  rating  upon  completion. 
Assignments  that  involve  classroom 
work  are  covered  by  one  of  two  options. 
The  first  is  to  render  a  rating  as  soon  as 


the  employee  returns  to  the  position  and 
completes  120  days  imder  a 
performance  plan.  The  second  is  to 
render  a  rating  for  the  classroom 
j>erforraance.  Procedures  for  this  option 
will  follow  those  currently  in  place  for 
Department  of  Army's  Long  Term 
Training  (LTT)  Program.  Employees 
availing  themselves  of  expanded 
development  opportunities  are  eUgible 
to  be  considered  for  pay  for  performance 
increases  as  appropriate. 

4.  Employee  Feedback  to  Supervisors 

Procedures  will  be  developed  by 
which  employees  can  provide  feedback 
to  supervisors  on  supervisory/ 
managerial  skill.  This  feedback  is 
designed  to  assist  supervisors  in 
determining  their  developmental  needs 
with  regard  to  their  supervisory  skills. 

G.  Reduction  In  Force  (RIF) 

When  an  employee  in  the  ARL 
Demonstration  Project  is  faced  with 
separation  or  downgrading  due  to  lack 
of  work,  shortage  of  funds, 
reorganization,  insufficient  personnel 
ceiling,  the  exercise  of  reemployment  or 
restoration  rights,  or  furlough  for  more 
than  30  calendar  days  or  more  than  22 
discontinuous  days,  RIF  procedures  will 
be  used. 

The  procedures  in  5  CFR  part  351  will 
be  followed  with  slight  modifications 
pertaining  to  competitive  areas, 
broadbanding,  assignment  rights,  and 
calculation  of  adjusted  service 
computation  date. 

A  separate  competitive  area  will  be 
established  for  each  occupational 
family;  within  each  occupational  family, 
separate  competitive  areas  will  be 
established  by  duty  location.  Within 
each  comf>etitive  area,  competitive 
levels  will  be  established  consisting  of 
all  positions  in  the  same  occupational 
series  and  pay  band  which  are  similar 
enough  in  duties,  qualifications,  and 
working  conditions  that  the  incumbent 
of  one  position  can  perform  successfully 
the  duties  of  any  other  position  in  the 
competitive  level  without  unduly 
interrupting  the  work  program. 

An  employee  may  displace  another 
employee  by  bump  or  retreat  to  one 
band  below  the  employee's  existing 
band.  A  preference  eUgible  with  a 
compensable  service-connected 
disability  of  30%  or  more  may  retreat  to 
positions  two  bands  (or  equivalent  to 
five  grades)  below  his/her  current  band. 
Reductions  in  force  are  accomplished 
using  the  existing  procedures,  the 
retention  factors  of  tenure,  veterans 
preference,  and  length  of  service  as 
adjusted  by  performance  ratings,  in  that 
order.  However,  the  additional  RIF 
service  credit  for  performance  based  on 
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the  last  three  ratings  of  record  during 
the  preceding  four  years  will  be  applied 
as  follows:  Rating  A  adds  10  years, 
Rating  B  adds  7  years.  Rating  C  adds  3 
years,  and  Rating  U  (or  an  overall  rating 
of  imsatisfactory)  adds  no  credit  for 
retention.  The  additional  years  of 
service  credit  are  added,  not  averaged. 
Ratings  given  under  non-demonstration 
systems  will  be  converted  to  the 
demonstration  rating  scheme  and 
provided  the  equivalent  rating  credit. 

In  some  cases,  an  employee  may  not 
have  three  ratings  of  record.  In  these 
situations,  service  credit  to  provide 
three  values  will  be  given  on  the  basis 
of  modal  ratings  or  averaged  years  of 
credit  associated  with  actual 
performance  ratings  under  the 
provisions  of  5  CFR  351.504,  with  years 
credited  as  above.  If,  however,  an 
employee  has  ratings  from  another 
system  but  not  three  demonstration 
project  ratings,  the  last  three  actual 
ratings  will  be  translated  into 
demonstration  project  ratings.  Ratings 
older  than  four  years  will  not  be  used. 

An  employee  who  has  received  a 
written  decision  to  demote  him/her  to  a 
lower  pay  band  competes  in  RIF  from 
the  position  to  which  he/she  will  be/has 
been  demoted.  Employees  who  have 
been  demoted  for  unacceptable 
performance  or  conduct,  and  as  of  the 
date  of  the  issuance  of  the  RIF  notice 
have  not  received  a  performance  rating 
in  the  position  to  which  demoted,  will 
receive  the  same  additional  retention 
service  credit  granted  for  a  level  3  rating 
of  record. 

An  employee  who  has  received  an 
improved  rating  following  a  PIP  will 
have  the  improved  rating  considered  as 
the  current  rating  of  record,  provided 
that  notification  of  such  improvement  is 
approved  and  received  prior  to  the 
cutoff  for  receipt  of  personnel  actions 
associated  with  implementation  of  RIF 
mechanics. 

An  employee  with  a  current  rating  of 
record  of  U  has  assignment  rights  only 
to  a  position  held  by  another  employee 
who  has  a  U  rating.  An  employee  who 
has  been  given  a  written  decision  of 
removal  will  be  placed  at  the  bottom  of 
the  retention  register  for  their 
competitive  level. 

Modified  term  appointment 
employees  are  in  Tenure  Group  m  for 
reduction  in  force  purposes.  Reduction 
in  force  procedures  are  not  required 
when  separating  these  employees  when 
their  appointments  expire. 

H.  Grievances,  Disciplinary  Actions  and 
EEO  Matters 

Except  where  specifically  waived  or 
modified  in  this  plan,  adverse  actions 
procedures  under  5  CFR  752  remain 


imchanged.  The  demonstration  project 
will  enhance  the  use  of  Alternative 
Dispute  Resolution  (ADR)  for  all  conflict 
resolution  to  include  grievances, 
disciplinary  actions  and  EEO  matters. 

rv.  Implementation  Training 

An  extensive  training  program  is 
planned  for  every  employee  in  the 
demonstration  project  and  associated 
support  personnel.  Training  will  be 
tailored  to  fit  the  requirements  of  every 
employee  included  and  will  fully 
address  employee  concerns  to  ensure 
everyone  has  a  comprehensive 
understanding  of  the  program.  In 
addition,  leadership  training  will  be 
provided  to  all  managers  and 
supervisors  as  the  new  system  places 
more  responsibility  and  decision- 
making authority  on  their  shoulders. 

Training  requirements  will  vary  from 
an  overview  of  the  new  system  to  a 
more  detailed  package  for  laboratory 
managers  on  the  new  classification 
system;  to  very  specific  instructions  for 
both  civilian  and  military  supervisors, 
managers,  and  others  who  provide 
personnel  and  payroll  support;  to  an 
employee  handbook  to  be  provided  to 
each  covered  ARL  employee.  Training 
will  begin  within  the  90  days  just  prior 
to  implementation. 

V.  Conversion 

A.  Conversion  to  the  Demonstration 
Project 

Initial  entry  into  the  demonstration 
project  will  be  accomplished  through  a 
full  employee  protection  approach  that 
ensures  each  employee  an  initial  place 
in  the  appropriate  pay  band  without 
loss  of  pay.  Employees  serving  under 
regular  term  appointments  at  the  time  of 
the  implementation  of  the 
demonstration  project  will  be  converted 
to  the  modified  term  appointment  if  all 
requirements  in  III.D.3.,  Revisions  to 
Term  Appointments,  have  been 
satisfied.  Position  announcements,  etc. 
will  not  be  required  for  these  term 
appointments.  An  automatic  conversion 
from  current  GS/GM  grade  and  pay  into 
the  new  broadband  system  will  be 
accomphshed.  Each  employee's  initial 
total  salary  under  the  demonstration 
project  will  equal  the  total  salary 
received  immediately  before  conversion. 
Special  conversion  rules  apply  to 
special  rate  employees  as  described  in 
in.E.4.,  Staffing  Supplements. 
Employees  who  enter  the  demonstration 
project  later  by  lateral  reassignment  or 
transfer  will  be  subject  to  parallel  pay 
conversion  mles.  If  conversion  into  the 
demonstration  project  is  accompanied 
by  a  geographic  move,  the  employee's 
GS  pay  entitlements  in  the  new 


geographic  area  must  be  determined 
before  performing  the  pay  conversion. 

Employees  who  are  on  temporary 
promotions  at  the  time  of  conversion 
will  be  converted  to  a  pay  band 
commensurate  with  the  grade  of  the 
position  to  which  temporarily 
promoted.  At  the  conclusion  of  the 
temporary  promotion,  the  employee  will 
revert  to  the  pay  band  which 
corresponds  to  the  grade  of  record. 
When  a  temporary  promotion  is 
terminated,  pay  will  be  determined  as 
described  in  III.E.3.,  Pay  Fixing  Policies 
and  Procedures.  The  only  exception  will 
be  if  the  original  competitive  promotion 
announcement  stipulated  that  the 
promotion  could  be  made  permanent;  in 
these  cases  actions  to  make  the 
temporary  promotion  permanent  will  be 
considered  and,  if  implemented,  will  be 
subject  to  all  existing  priority  placement 
programs. 

B.  Conversion  or  Movement  From  a 
Project  Position  to  a  General  Schedule 
Position 

If  a  demonstration  project  employee  is 
moving  to  a  General  Schedule  (GS) 
position  not  under  the  demonstration 
project,  or  if  the  project  ends  and  each 
project  employee  must  be  converted 
back  to  the  GS  system,  the  following 
procedure  will  be  used  to  convert  the 
employee's  project  pay  band  to  a  GS- 
equivalent  grade  and  the  employee's 
project  rates  of  pay  to  GS-equivalent 
rates  of  pay.  The  converted  GS  grade 
and  GS  rates  of  pay  must  be  determined 
before  movement  or  conversion  out  of 
the  demonstration  project  and  any 
accompanying  geographic  movement, 
promotion,  or  other  simultaneous 
action.  For  conversions  upon 
termination  of  the  project  and  for  lateral 
reassignments,  the  converted  GS  grade 
and  rates  will  become  the  employee's 
actual  GS  grade  and  rates  after  leaving 
the  demonstration  project  (before  any 
other  action).  For  transfers,  promotions, 
and  other  actions  the  converted  GS 
grade  and  rates  will  be  used  in  applying 
any  GS  pay  administration  rules 
applicable  in  connection  with  the 
employee's  movement  out  of  the  project 
(e.g.,  promotion  rules,  highest  previous 
rate  rules,  pay  retention  rules)  as  if  the 
GS  converted  grade  and  rates  were 
actually  in  effect  immediately  before  the 
employee  left  the  demonstration  project. 

1.  Grade-Setting  Provisions 

An  employee  in  a  pay  band 
corresponding  to  a  single  GS  grade  is 
converted  to  that  grade.  An  employee  in 
a  pay  band  corresponding  to  two  or 
more  grades  is  converted  to  one  of  these 
grades  according  to  the  following  rules: 
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a.  The  employee's  adjusted  rate  of 
basic  pay  under  the  demonstration 
project  (including  any  locality  payment 
or  stafHng  supplement)  is  compared 
with  step  4  rates  in  the  highest 
applicable  GS  rate  range.  (For  this 
purpose,  a  GS  rate  range  includes  a  rate 
range  in  (1)  the  GS  base  schedule,  (2) 
the  locality  rate  schedule  for  the  locality 
pay  area  in  which  the  position  is 
located,  or  (3)  the  appropriate  special 
rate  schedule  for  the  employee's 
occupational  series,  as  applicable.)  If  the 
series  is  a  two-grade  interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-ll. 

b.  If  the  employee's  adjusted  project 
rate  equals  or  exceeds  the  applicable 
step  4  rate  of  the  highest  GS  grade  in  the 
band,  the  employee  is  converted  to  that 
grade. 

c.  If  the  employee's  adjusted  project 
rate  is  lower  than  the  applicable  step  4 
rate  of  the  highest  grade,  the  adjusted 
rate  is  compared  with  the  step  4  rate  of 
the  second  highest  grade  in  the 
employee's  pay  band.  If  the  employee's 
adjusted  rate  equals  or  exceeds  step  4 
rate  of  the  second  highest  grade,  the 
employee  is  converted  to  that  grade. 

d.  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
imtil  a  grade  is  found  in  which  the 
employee's  adjusted  project  rate  equals 
or  exceeds  the  applicable  step  4  rate  of 
the  grade.  The  employee  is  then 
converted  at  that  grade.  If  the 
employee's  adjusted  rate  is  below  the 
step  4  rate  of  the  lowest  grade  in  the 
band,  the  employee  is  converted  to  the 
lowest  grade. 

e.  Exception:  If  the  employee's 
adjusted  project  rate  exceeds  the 
maximum  rate  of  the  grade  assigned 
under  the  above-described  step  4  rule 
but  fits  in  the  rate  range  for  the  next 
higher  applicable  grade  (i.e.,  between 
step  1  and  step  4),  then  the  employee 
shall  be  converted  to  that  next  higher 
applicable  grade. 

f.  Exception:  An  employee  will  not  be 
converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
into  the  project,  unless  since  that  time 
the  employee  has  imdergone  a  reduction 
in  band. 
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2.  Pay-Setting  Provisions 

An  employee's  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  employee's  demonstration  project 
rates  of  pay  to  GS  rates  of  pay  in 
accordance  with  the  following  rules: 

a.  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 


employee's  movement  or  conversion  out 
of  the  demonstration  project. 

b.  An  employee's  adjusted  rate  of 
basic  pay  under  the  project  (including 
any  locality  payment  or  staffing 
supplement)  is  converted  to  a  GS- 
adjusted  rate  on  the  highest  applicable 
rate  range  for  the  converted  GS  grade. 
(For  this  purpose,  a  GS  rate  range 
includes  a  rate  range  in  (1)  the  GS  base 
schedule,  (2)  an  applicable  locality  rate 
schedule,  or  (3)  an  applicable  special 
rate  schedule.) 

c.  If  the  highest  applicable  GS  rate 
range  is  a  locality  pay  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  GS  locality  rate  of  pay. 

If  this  rate  falls  between  two  steps  in  the 
locality-adjusted  schedule,  the  rate  must 
be  set  at  the  higher  step.  The  converted 
GS  unadjusted  rate  of  basic  pay  would 
be  the  GS  base  rate  corresponding  to  the 
converted  GS  locality  rate  (i.e.,  same 
step  position).  (If  this  employee  is  also 
covered  by  a  special  rate  schedule  as  a 
GS  employee,  the  converted  sp>ecial  rate 
will  be  determined  based  on  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay.) 

d.  If  the  highest  appHcable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  special  rate.  If  this  rate 
falls  between  two  steps  in  the  special 
rate  schedule,  the  rate  must  be  set  at  the 
higher  step.  The  converted  GS 
unadjusted  rate  of  basic  pay  will  be  the 
GS  rate  corresponding  to  the  converted 
special  rate  (i.e.,  same  step  position). 

e.  E&S  Pay  Band  V  Employees:  An 
employee  in  Pay  Band  V  of  the  E&S 
Occupational  Family  will  convert  out  of 
the  demonstration  project  at  the  GS-15 
level.  ARL  will  develop  a  procedure  to 
ensure  that  employees  entering  Pay 
Band  V  understand  that  if  they  leave  the 
demonstration  project  and  their 
adjusted  project  pay  exceeds  the  GS-15, 
Step  10  rate,  there  is  no  entitlement  to 
retained  pay.  Their  GS  equivalent  rate 
will  be  deemed  to  be  the  rate  for  GS- 
15,  Step  10.  For  those  Pay  Band  V 
employees  paid  below  the  adjusted  GS- 
15,  Step  10  rate,  the  converted  rates  will 
be  set  in  accordance  with  paragraph  b. 

f.  Employees  with  Pay  Retention:  If  an 
employee  is  receiving  a  retained  rate 
under  the  demonstration  project,  the 
employee's  GS-equivalent  grade  is  the 
highest  grade  encompassed  in  his  or  her 
band  level.  ARL  will  coordinate  with 
OPM  to  prescribe  a  procedure  for 
determining  the  GS-equivalent  pay  rate 
for  an  employee  retaining  a  rate  under 
the  demonstration  project. 


3.  Wi thin-Grade  Increase — Equivalent 
Increase  Determinations 

Service  imder  the  demonstration 
project  is  creditable  for  within-grade 
increase  purposes  upon  conversion  back 
to  the  GS  pay  system.  Performance  pay 
increases  (including  a  zero  increase) 
imder  the  demonstration  project  are 
equivalent  increases  for  the  purpose  of 
determining  the  commencement  of  a 
within-grade  increase  waiting  period 
under  5  CFR  531.405(b). 

VI.  Project  Duration 

Public  Law  103-337  removed  any 
mandatory  expiration  date  for  this 
demonstration  project.  The  project 
evaluation  plan  adequately  adcbesses 
how  each  intervention  will  be 
comprehensively  evaluated  for  at  least 
the  first  5  years  of  the  demonstration 
project.  Major  changes  and 
modifications  to  the  interventions  can 
be  made  through  announcement  in  the 
Federal  Register  and  would  be  made  if 
formative  evaluation  data  warranted.  At 
the  5  year  point,  the  entire 
demonstration  project  will  be 
reexamined  for  either:  (a)  permanent 
implementation,  (b)  change  and  another 
3-5  year  test  period,  or  (c)  expiration. 

Vn.  Evaluation  Plan 

Chapter  47  (Title  5  U.S.C.)  requires 
that  an  evaluation  system  be 
implemented  to  measure  the 
effectiveness  of  the  proposed  personnel 
management  interventions.  An 
evaluation  plan  for  the  entire  laboratory 
demonstration  program  covering  24  DoD 
laboratories  was  developed  by  a  joint 
OPM/DoD  Evaluation  Committee.  A 
comprehensive  evaluation  plan  was 
submitted  to  the  Office  of  Defense 
Research  &  Engineering  in  1995  and 
subsequently  approved  (Proposed  Plan 
for  Evaluation  of  the  Department  of 
Defense  S&T  Laboratory  Demonstration 
Program,  Office  of  Merit  Systems 
Oversight  &  Effectiveness,  June  1995). 
The  overall  evaluation  effort  will  be 
coordinated  and  conducted  by  OPM's 
Personnel  Resources  and  Development 
Center  (PRDC).  The  primary  focus  of  the 
evaluation  is  to  determine  whether  the 
waivers  granted  result  in  a  more 
effective  personnel  system  than  the 
current  as  well  as  an  assessment  of  the 
costs  associated  with  the  new  system. 

The  present  peraonnel  system  with  its 
many  rigid  rules  and  regulations  is 
generally  perceived  as  an  im|}ediment  to 
mission  accompUshment.  The 
demonstration  project  is  intended  to 
remove  some  of  those  barriers  and 
therefore,  is  expected  to  contribute  to 
improved  organizational  performance. 
While  it  is  not  possible  to  prove  a  direct 
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causal  link  between  intermediate  and 
ultimate  outcomes  (improved  personnel 
system  performance  and  improved 
organizational  effectiveness),  such  a 
linkage  is  hypothesized  and  data  wilFbe 
collected  and  tracked  for  both  types  of 
outcome  variables. 

An  intervention  impact  model  will  be 
used  to  measure  the  effectiveness  of  the 
various  personnel  system  changes  or 
interventions.  Additional  measures  will 
be  developed  as  new  interventions  are 
introduced  or  existing  interventions 
modified  consistent  with  expected 
effects.  Measiires  may  also  he  deleted 
when  appropriate.  Activity  specific 
measures  may  also  be  developed  to 
accommodate  specific  needs  or  interests 
which  are  locally  unique.  Appendix  E 
represents  an  overview  of  the 
Evaluation  Model.  More  detailed 
information  about  the  evaluation  model 
is  available  upon  request. 

The  evaluation  model  for  the 
demonstration  project  identifies 
elements  critical  to  an  evaluation  of  the 
effectiveness  of  the  interventions.  The 
overall  evaluation  approach  will  also 
include  consideration  of  context 
variables  that  are  likely  to  have  an 
impact  on  project  outcomes;  e.g., 
Human  Resources  Management 
regionalization,  downsizing,  cross- 
service  integration,  and  the  general  state 
of  the  economy.  However,  the  main 
focus  of  the  evaluation  will  be  on 
intermediate  outcomes,  i.e.,  the  results 
of  si>ecific  personnel  system  changes 
which  are  expected  to  improve  human 
resources  management.  The  ultimate 
outcomes  are  defined  as  improved 
organizational  effectiveness,  mission 
accomplishment,  and  customer 
satisfaction. 

Data  firom  a  variety  of  different 
sources  will  be  used  in  the  evaluation, 
hiformation  from  existing  management 
information  systems  supplemented  with 
f>erceptual  data  will  be  used  to  assess 
variables  related  to  effectiveness. 
Multiple  methods  provide  more  than 
one  perspective  on  how  the 
demonstration  project  is  working. 
Information  gaUiered  through  one 
method  will  be  used  to  vaUdate 
information  gathered  through  another. 

Confidence  in  the  findings  will 
increase  as  they  are  substantiated  by  the 
different  collection  methods.  The 
following  types  of  data  will  be  collected 
as  part  of  the  evaluation:  (1)  workforce 
data;  (2)  personnel  office  data;  (3) 
employee  attitudes  and  feedback  using 
surveys,  structiired  interviews,  and 


focus  groups;  (4)  local  activity  histories; 
and  (5)  core  measures  of  laboratory 
effectiveness. 

Vnil.  Demonstration  Project  Costs 

A.  Step  Buy-Ins 

Under  the  current  pay  structure, 
employees  progress  through  their 
assigned  grade  in  step  increments.  Since 
this  system  is  being  replaced  under  the 
demonstration  project,  employees  will 
be  awarded  that  portion  of  the  next 
higher  step  they  have  completed  up 
until  the  effective  date  of 
implementation.  As  under  the  current 
system,  supervisors  will  be  able  to 
withhold  these  partial  step  increases  if 
the  employee's  performance  falls  below 
fully  successful. 

Rules  governing  Within-Grade 
hicreases  (WGI)  under  the  current  Army 
performance  plan  will  continue  in  effect 
until  the  implementation  date. 
Adjustments  to  the  employees  base 
salary  for  WGI  equity  will  be  computed 
effective  the  date  of  implementation  to 
coincide  with  the  beginning  of  the  first 
formal  PFP  assessment  cycle.  WGI 
equity  will  be  acknowledged  by 
increasing  base  salaries  by  a  prorated 
share  based  upon  the  number  of  weeks 
an  employee  has  completed  toward  the 
next  higher  step.  Payment  will  equal  the 
value  of  the  employee's  next  WGI  times 
the  proportion  of  the  waiting  period 
completed  (weeks  completed  in  waiting 
period/weeks  in  the  waiting  period)  at 
the  time  of  conversion.  Employees  at 
step  10  or  receiving  retained  rates  on  the 
date  of  implementation  will  not  be 
eligible  for  WGI  equity  adjustments 
since  they  are  already  at  or  above  the 
top  of  the  step  scale.  Employees  serving 
on  retained  grade,  will  receive  WGI 
equity  adjustments  provided  they  are 
not  at  step  10  ot  receiving  a  retained 
rate. 

B.  Cost  Discipline 

An  objective  of  the  demonstration 
project  is  to  ensure  in-house  budget 
discipline.  A  baseline  will  be 
estabhshed  at  the  start  of  the  project  and 
salary  expenditures  will  be  tracked 
yearly.  Implementation  costs,  including 
the  step  buy-in  costs  detailed  above, 
will  not  be  included  in  the  cost 
discipline  evaluations. 

The  Persoimal  Management  Board 
will  aimually  tiack  persoimel  cost 
changes  and  recommend  adjustments  if 
required  to  achieve  the  objective  of  cost 
discipline. 
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C.  Personnel  Management  Board 

ARL  will  create  a  Personnel 
Management  Board  to  oversee  and 
monitor  the  fair  and  equitable 
implementation  of  the  demonstration 
project  to  include  estabUshment  of 
internal  controls  and  accountability. 

The  board  will  consist  of  senior 
leadership  of  ARL  appointed  by  the 
Director  who  will  be  voting  members. 
Non-voting  members  will  include  the 
Program  Manager  for  the  ARL  Personnel 
Demonstration  Project,  Equal 
Opportunity  Offioer,  Chief  Counsel,  a 
representative  of  the  human  resources 
commimity,  union  representative,  and 
others  as  appointed  by  the  Director  for 
proper  management  and  oversight  of  the 
project.  The  board  will  be  responsible 
for  duties  such  as: 

(a)  Determining  the  composition  of 
the  PFP  pay  pools  in  accordance  with 
the  established  guidelines; 

(b)  Providing  gmdance  to  pay  pool 
managers; 

(c)  Overseeing  disputes  in  pay  pool 
issues; 

(d)  Overseeing  the  civilian  pay 
budget; 

(e)  Monitoring  award  pool 
distribution  by  organization; 

(f)  Reviewing  hiring  and  promotion 
salaries,  to  include  approving 
promotions  with  a  pay  increase  greater 
than  10%; 

(g)  Conducting  classification  review 
and  oversight;  monitoring  and  adjusting 
classification  practices  and  deciding 
broad  classification  issues; 

(h)  Approving  major  changes  in 
position  structure; 

(i)  Addressing  issues  associated  with 
multiple  pay  systems  during  the 
demonstration  project; 

(j)  Assessing  the  need  for  changes  to 
demonstration  project  procedures  and 
policies;  and 

(k)  Ensuring  in-house  budget 
discipline. 

D.  Developmental  Costs 

Costs  associated  with  the 
development  of  the  demonstration 
project  system  include  software 
automation,  training,  and  project 
evaluation.  All  funding  will  be  provided 
through  the  Army  Science  and 
Technology  budget.  The  additional 
incremental  projected  annual  expenses 
for  each  area  is  summarized  in  Figure  4 
below.  Project  evaluation  costs  will 
continue  for  at  least  the  first  5  years  and 
may  continue  beyond. 


Federal  Register /Vol  63,  No.  42  /  Wednesday,  March  4,  1998/NoUces 


10701 


Figure  4.— Projected  Developmental  Costs 

[Then  Year  Dollars] 


FY96 

FY97 

FY98 

FY99 

FYOO 

FY01 

Training  

10K 
17K 

69K 

20K 

32.5K 

100K 

30K 
32.5K 

32.5K 

32.5K 

Project  Evaluation 

32.5K 

Automation  

Data  Systems 

Totals  

96K 

152.5K 

62.5K 

32.5K 

32.5K 

32.5K 

K.  Required  Waivers  to  Law  and 
Regulation 

A.  Waivers  to  Titie  5  United  States  Code 

Chapter  31,  section  3111:  Amended  to 
allow  for  a  Voluntary  Emeritus  Corps  in 
addition  to  student  volunteers. 

Chapter  31,  section  3132:  The  Senior 
Executive  Service:  Definitions  and 
Exclusions. 

Chapter  33,  section  3324: 
Appointments  to  Positions  Classified 
Above  GS-15. 

Chapter  33,  section  3341:  Details.  This 
waiver  applies  to  the  extent  necessary  to 
waive  the  time  limits  for  details. 

Chapter  41,  section  4107  (a)  (1),  (2), 
(b)  (1),  (3):  Restriction  on  De^«e 
Training. 

Chapter  43,  section  4301  (3): 
Definition  of  imacceptable  performance. 

Chapter  43.  section  4302^303:  This 
waiver  applies  to  the  extent  that  the 
term  "grade  level"  is  replaced  with  "pay 
band." 

Chapter  51,  sections  5101-5142, 
Classification. 

Chapter  53,  sections  5301;  5302  (1), 
(8)  and  (9);  5303,  and  5304:  Pay 
comparability  system.  (This  waiver 
applies  only  to  the  extent  necessary  to 
allow  (1)  demonstration  project 
employees,  except  employees  in  band  V 
of  the  engineers  and  scientists 
occupational  family,  to  be  treated  as 
General  Schedule  employees,  (2)  basic 
rates  of  pay  under  the  demonstration 
project  to  be  treated  as  scheduled  rates 
of  basic  pay,  and  (3)  employees  in  band 
V  of  the  engineers  and  scientists 
occupational  family  to  be  treated  as  ST 
employees  for  the  purposes  of  these 
provisions.) 

Chapter  53,  section  5305:  Special 
rates. 

Chapter  53,  sections  5331-5336: 
General  Schedule  pay  rates. 

Chapter  53,  sections  5361,  5363-5366: 
Pay  Retention  to  the  extent  necessary  to 
(1)  replace  "grade"  with  "band";  (2) 
allow  demonstration  project  employees 
to  be  treated  as  General  Schedule 
employees;  (3)  provide  that  pay 
retention  provisions  do  not  apply  to 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 


pay,  as  long  as  total  pay  is  not  reduced, 
and  (4)  ensure  that  for  employees  of  Pay 
Band  V  of  the  E4S  Ckxupational  Family, 
pay  retention  provisions  are  modified  so 
that  no  rate  established  imder  these 
provisions  may  exceed  the  rate  of  basic 
pay  for  GS-15,  step  10  (i.e.,  there  is  no 
entitlement  to  retained  rate). 

Chapter  53,  section  5362:  Grade 
Retention. 

Chapter  55.  section  5542  (a)(l)-(2): 
Overtime  rates;  computation.  This 
waiver  appUes  only  to  the  extent 
necessary  to  provide  that  the  GS-10 
minimum  special  rate  (if  any)  for  the 
special  rate  category  to  which  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate"  in  applying  the 
pay  cap  provisions  in  5  U.S.C.  5542. 

Chapter  55.  section  5545:  Night, 
standby,  irregular,  and  hazardous  duty 
differential.  (This  waiver  applies  only  to 
the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to 
employees  in  band  V  of  the  engineers 
and  scientists  occupational  family.) 

Chapter  55.  section  5547  (a)-(b): 
Limitation  on  premiimi  pay.  This 
waiver  applies  only  to  the  extent 
necessary  to  provide  that  the  GS-15 
maximum  special  rate  (if  any)  for  the 
special  rate  category  to  which  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate"  in  applying  the 
pay  cap  provisions  in  5  U.S.C.  5547. 

Chapter  57,  sections  5753,  5754,  and 
5755:  Recruitment  and  relocation 
bonuses,  retention  allowances,  and 
supervisory  differentials  (This  waiver 
appUes  only  to  the  extent  necessary  to 
allow  (1)  employees  and  positions 
uinder  the  demonstration  project  to  be 
treated  as  employees  and  positions 
imder  the  General  Schedule  and  (2) 
employees  in  band  V  of  the  engineers 
and  scientists  occupational  family  to  be 
treated  as  ST  employees). 

Chapter  59.  section  5941:  Allowances 
based  on  living  costs  and  conditions  of 
environment;  employees  stationed 
outside  continental  United  States  or 
Alaska.  (This  waiver  applies  only  to  the 
extent  necessary  to  provide  that  COLA's 
paid  to  employees  under  the 


demonstration  project  are  paid  in 
accordance  with  regulations  prescribed 
by  the  President  (as  delegated  to  OPM).) 

Chapter  75.  section  7512(3):  Adverse 
actions  (This  provision  is  waived  only 
to  the  extent  necessary  to  replace 
"grade"  with  "pay  band.") 

Chapter  75,  section  7512  (4):  Adverse 
actions  (This  waiver  applies  only  to  the 
extent  necessary  to  provide  that  adverse 
action  provisions  do  not  apply  to 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced.) 

B.  Waivers  to  Title  5.  Code  of  Federal 
Regulations 

Part  300.  sections  300.601  through 
300.605:  Time  in  grade  restrictions. 
Time  in  grade  restrictions  are 
eUminated  in  the  demonstration  project. 

Part  308.  sections  308.101  through 
308.103:  Volunteer  Service.  Amended  to 
allow  for  a  Volimtary  Emeritus  Corps  in 
addition  to  student  volimteers. 

Part  315,  sections  315.801  and 
315.802:  Probationary  period.  (This 
waiver  appUes  only  to  the  extent 
necessary  to  extend  probationary 
periods  from  one  year  to  a  maximum  of 
three  years  for  newly-hired  permanent 
career-conditional  employees  in  the 
Engineer  and  Scientist  Occupational 
Family). 

Part  315,  section  315.901:  Statutory 
requirements  (this  waiver  applies  only 
to  the  extent  necessary  to  replace 
"grade"  with  "pay  band." 

Part  316,  section  316.301:  (Term 
Appointments  for  more  than  4  years) 

Part  316.  section  316.303:  (Converting 
Terms  to  Statvts) 

Part  316,  section  316.305:  Eligibility 
for  within  grade  increases. 

Part  335,  section  335.103:  Covering 
the  length  of  details  and  temporary 
promotions. 

Part  351,  section  351.402(b): 
Competitive  area. 

Part  351.  section  351.403:  Competitive 
Level.  (This  waiver  applies  only  to  the 
extent  necessary  to  replace  "grade"  with 
"pay  band.") 

Part  351.  section  351.504:  as  it  relates 
to  years  of  credit  and  to  the  extent  that 
an  employee's  additional  retention 
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service  credit  shall  (a)  be  based  on  a 
presumed  fully  successful  (level  3) 
when  the  employee  has  been  demoted 
or  reassigned  because  of  unacceptable 
performance  or  conduct,  and  as  of  the 
date  of  issuance  of  reduction-in-force 
notices  has  not  received  a  rating  for 
performance  in  the  position  to  which 
demoted  or  reassigned;  and  (b)  be  the 
improved  rating  when  acceptable 
performance  is  demonstrated  following 
an  opportunity  to  improve  as  provided 
in  part  432  of  this  chapter;  351.701  to 
the  extent  that  employee  bump  and 
retreat  rights  will  be  limited  to  one  pay 
band  except  in  the  case  of  30% 
preference  eligible,  and  to  include 
employees  with  an  unsatisfactory 
current  performance  rating  of  record. 

Part  410.  section  410.308  (a),  (b)  (1- 
2),  (b)  (4-5),  (cHg):  Training  to  obtain 
an  academic  degree. 

Part  410,  section  410.309:  Agreements 
to  Continue  in  Service — that  portion 
that  pertains  to  the  authority  of  the  head 
of  the  agency  to  determine  continued 
service  requirements,  to  waive 
repayment  of  such  requirements,  and  to 
the  extent  that  the  service  obligation  is 
toARL 

Part  430,  section  430.203:  Rating  of 
Record — to  the  extent  that  the  definition 
shall  also  include  ratings  for  interns  that 
are  based  on  less  than  the  whole 
appraisal  period  and  improved  ratings 
following  an  opportxmity  to  demonstrate 
acceptable  performance  as  provided  for 
in  the  waiver  of  351.504. 

Part  430,  section  430.208  (b)  (1)  and 
(2):  Rating  Performance. 

Part  432,  section  432.102:  to  the 
extent  that  the  term  "grade  level"  is 
replaced  with  "pay  band." 

Part  511,  subpart  A:  General 
Provisions,  and  subpart  B:  Coverage  of 
the  General  Schedule. 

Part  511,  section  511.601: 
Classification  Appeals  modified  to  the 
extent  that  white  collar  positions 
established  under  the  project  plan, 
although  specifically  excluded  from 
Title  5,  are  covered  by  the  classification 
appeal  process  outlined  in  this  section, 
as  amended  below. 

Part  511,  section  511.603(a):  Right  to 
appeal — substitute  band  for  grade. 

Part  511,  section  511.607(b):  Non- 
Appealable  Issues — add  to  the  list  of 
issues  which  are  neither  appealable  nor 
reviewable,  the  assignment  of  series 
under  the  project  plan  to  appropriate 
career  paths. 

Part  530,  subpart  C:  Special  salary 
rates. 

Part  531,  subparts  B,  D,  and  E: 
Determining  The  Rate  of  Basic  Pay, 
Within-Grade  Increases,  and  Quality 
Step  Increases. 


Part  531,  subpart  F:  Locality-Based 
Comparability  Payments.  (This  waiver 
applies  only  to  the  extent  necessary  to 
allow  (1)  demonstration  project 
employees,  except  employees  in  band  V 
of  the  engineers  and  scientists 
occupational  family,  to  be  treated  as 
General  Schedule  employees,  (2)  basic 
rates  of  pay  under  the  demonstration 
project  to  be  tieated  as  scheduled 
annual  rates  of  pay,  and  (3)  employees 
in  band  V  of  the  engineers  and  scientists 
occupational  femily  to  be  treated  as  ST 
employees  for  the  purposes  of  these 
provisions.) 

Part  536,  Grade  and  Pay  Retention:  to 
the  extent  necessary  to  (1)  replace 
"grade"  with  "pay  band";  (2)  provide 
that  pay  retention  provisions  do  not 
apply  to  conversions  from  General 
Sichedule  s{>ecial  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced;  and  (3)  ensure  that  for 
employees  of  Pay  Band  V  of  the  E&S 
Occupational  Family,  pay  retention 
provisions  are  modified  so  that  no  rate 
established  under  these  provisions  may 
exceed  the  rate  of  basic  pay  for  GS-15, 
step  10  (i.e.,  there  is  no  entitlement  to 
retained  rate). 

Part  550.  section  550.105-106: 
Biweekly  and  annual  maximum 
earnings  Limitations.  This  waiver 
applies  only  to  the  extent  necessary  to 
provide  that  the  GS-15  maximum 
special  rate  (if  any)  for  the  special  rate 
category  to  which  a  project  employee 
belongs  is  deemed  to  be  the  "applicable 
special  rate"  in  applying  the  pay  cap 
provisions  in  5  U.S.C.  5547. 

Part  550.  section  550.113(a): 
Computation  of  overtime  pay  .This 
waiver  applies  only  to  the  extent 
necessary  to  provide  that  the  GS-10 
minimum  special  rate  (if  any)  for  the 
special  rate  category  to  which  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate"  in  applying  the 
pay  cap  provisions  in  5  U.S.C.  5542. 

Part  550.  section  550.703:  Severance 
Pay  (This  provision  is  waived  only  to 
the  extent  necessary  to  modify  the 
definition  of  "reasonable  offer"  by 
replacing  "two  grade  or  pay  levels"  with 
"one  band  level"  and  "grade  or  pay 
level"  with  "bend  level.") 

Part  550.  section  550.902:  Hazardous 
duty  difiierential.  definition  of 
"employee"  (This  waiver  applies  only 
to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to 
employees  in  band  V  of  the  engineers 
and  scientists  occupational  family.) 

Part  575,  subparts  A,  B,  C,  and  D: 
Recruitment  Bonuses,  Relocation 
Bonuses,  Retention  Allowances,  and 
Supervisory  EHfferentials.  (This  waiver 


applies  only  to  the  extent  necessary  to 
allow  (1)  employees  and  positions 
imder  the  demonstration  project  to  be 
treated  as  employees  and  positions 
under  the  General  Schedule  and  (2) 
employees  in  band  V  of  the  engineers 
and  scientists  occupational  family  to  be 
treated  as  ST  employees  for  the 
purposes  of  these  provisions.) 

Part  591,  subpart  B:  Cost-of-Living 
Allowances  and  Post  Differential- 
Nonforeign  Areas  (This  waiver  applies 
only  to  the  extent  necessary  to  allow  (1) 
demonstration  project  employees  to  be 
treated  as  employees  imder  the  General 
Schedule  and  (2)  employees  in  band  V 
of  the  engineers  and  scientists 
occupational  family  to  be  treated  as  ST 
employees  for  the  purposes  of  these 
provisions.) 

Part  752,  section  752.401  (a)(3): 
Adverse  actions  (This  provision  is 
waived  only  to  the  extent  necessary  to 
replace  "grade"  with  "pay  band.") 

Part  ?52.  section  752.401  (a)(4): 
Adverse  actions  (This  provision  applies 
only  to  the  extent  necessary  to  provide 
that  adverse  action  provisions  do  not 
apply  to  conversions  from  General 
Schedule  special  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced.) 

Appendix  A.— ARL  Employee  Duty 
Locations  (as  of  17  Jun  96) 

[Totals  Include  SES.  ST  and  FWS  Empioyees] 


Duty  loaation 

Seoul,  Korea 

Fort  Rucker,  AL  

Redstone  Arsenal,  AL 

Fort  Huachuca,  AZ  

Newark,  DE 

Wilmington,  DE 

Hurlbert  FieW.  FL 

MacDai  AFB,  Fl 

Orlando,  FL « 

Atlanta,  GA  ,u 

Fort  Benning,  GA 

Fort  Gordon,  GA 

TripJer  Army  Hospital,  HI  

Scott  Air  Force  Base,  IL 

Fort  Knox.  KY  

APG,  MD „ 

Adelphi,  MD  _ 

Baltimore,  MD  (JHU)  

Gaithersburg,  MD 

LaPtata,  MD  (Btossom  Point)  .... 

Watertown,  MA  _ 

Warren,  Ml 

St.  Louis,  MO - 

Fort  Monmouth,  NJ 

Pkatinny,  NJ > 

White  Sands  Missile  Range,  NM 

Fort  Bragg,  NC  > 

Akron,  OH _ : 


ARL 
em- 
ploy- 
ees 
total 


1 
3 
4 
4 
1 
58 
1 
1 

'4 
14 
4 
2 
1 
1 
2 

929 

873 
9 
97 
3 
4 
26 
5 
3 

190 
6 

272 
1 
1 


Appendix  A.— ARL  Employee  Duty 
Locations  (as  of  17  Jun  96)— 
Continued 

[Totals  indude  SES,  ST  and  FWS  Employees] 
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1550    Computer  Science 
1599    Mathematics  &  Statistics  Student 
Trainee 

n.  E&S  Technician 


ARL 
em- 

Duty location 

ploy- 
ees 
total 

Cleveland,  OH  

52 

Fairview  Park,  OH  

1 

Fort  Sil,  OK 

ft 

Austin,  TX  

1 

Fort  Biss,  TX 

1 

Fort  Hood,  TX 

g 

Alexandria,  VA 

1 

AriinQton,  VA 

1 

Fort  Belvoir,  VA  

81 

Newport  News.  VA  

50 

Vint  Hill  Famis  Station,  VA 

Woodbridge,  VA 

1 
2 

Fort  Lewis,  WA  

98 
1 

Tow 

2631 

0181 
0802 
0818 
0856 
1152 
1311 
1341 
1601 
1670 


Ai^endix  B— Occupatioiial  Series  by 
OociqMtioiial  Family 

/.  Engineers  and  Scientists 

0180  Psychologist 

0401  General  Biological  Science 

0413  Physiology 

0471  Ag^nomy 

0690  Industrial  Hygiene 

0801  General  Engineering 

0803  Safety  Engineering 

0806  Materials  Engineering 

0810  Civil  Engineering 

0819  Environmental  Engineering 

0830  Mechanical  Engineering 

0840  Nuclear  Engineering 

0850  Electrical  Engineering 

0854  Computer  Engineering 

0855  Electronics  Engineering 
0861  Aerospace  Engineering 

0892  Ceramic  Engineering 

0893  Chemical  Engineering 

0894  Welding  Engineering 
0896  Industrial  Engineering 

0899  Engineering  &  Architecture  Student 

Trainee 

1301  General  Physical  Science 

1306  Health  Physics 

1310  Physics 

1320  Chemistry 

1321  Metallurgy 
1340  Meteorology 

1386  Photographic  Technology 

1399  Physical  Science  Student  Trainee 

1515  Operations  Research 

1520  Mathematics 

1529  Mathematical  Statistician 


Psychology  Aid  ft  Technician 
Engineering  Technician 
Engineering  Drafting 
Electronics  Technician 
Production  Control 
Physical  Science  Technician 
Meteorological  Technician 
General  Facilities  &  Equipment 
Equipment  Specialist 

M.  Administrative 

001 8    Safety  ft  Occupational  Health 

Management 
0028    Environmental  Protection  Specialist 

Security  Administration 

Social  Science 

Histray 

Personnel  Management 

Military  Personnel  Management 

Personnel  Staffing 

Position  Classification 

Employee  Relations 

Employee  Development 

Equal  Employment  Opportunity 

Miscellaneous  Administration  & 
Program 
0334    Computer  Specialist 

Program  Management 

Administrative  Officer 

Management  ft  Program  Analysis 

Logistics  Management 

Telecommunications 

Financial  Administration  ft  Program 

Financial  Management 

Accounting 

Auditing 

Budget  Analysis 

General  Attorney 

Paralegal  Specialist 

General  Arts  ft  Information 

Illustrating 

Public  A^airs 

Photography 

Audio  Visual  Production 

Writing  ft  Editing 

Technical  Writing  ft  Editing 

Visual  Information 

General  Business  ft  Industry 

Contracting 

Realty 

Patent  Attorney 

Librarian 

Technical  Information  Services 

Facilities  Management 

Printing  Management 

Criminal  Investigating 

Quality  Assurance 

General  Supply 

Supply  Program  Management 

Inventory  Management 


0080 
0101 
0170 
0201 
0205 
0212 
0221 
0230 
0235 
0260 
0301 


0340 

0341 

0343 

0346 

0391 

0501 

0505 

0510 

0511 

0560 

0905 

0950 

1001 

1020 

1035 

1060 

1071 

1082 

1083 

1084 

1101 

1102 

1170 

1222 

1410 

1412 

1640 

1654 

1811 

1910 

2001 

2003 

2010 


2101  Transportation  Specialist 
2130  Traffic  Management 

IV.  General  Support 

0081  Fire  Protection  ft  Prevention 

0083  Police 

0085  Security  Guard 

0086  Security  Clerical  ft  Assistance 

0303  Miscellaneous  Cleric  ft  Assistant 

0304  Information  Recep>tionist 

0305  Mail  ft  File 
0318  Secretary 
0322  Clerk  Typist 

0326  Office  Automation  Clerical  ft 

Assistant 

0332  Computer  Operation 

0335  Computer  Qeric  ft  Assistant 

0342  Siq>port  Services  Administration 

0344  Management  Qerical  ft  Assistant 

0361  Equal  Opportunity  Assistant 

0392  General  Telecommunications 

0503  Financial  Clerical  ft  Assistance 

0525  Accounting  Technician 

0561  Budget  Clerical  ft  Assistant 

0986  Legal  Cleri:  ft  Technician 

1087  Editorial  Assistance 

.1105  Purchasing 

1106  Procurement  Qerical  ft  Assistance 

1411  Library  Technician 

1702  Education  ft  Training  Technician 

2005  Supply  Clerical  ft  Technician 

2102  Transportation  Qerk  ft  Assistant 

appendix  c— demographics  and 
Union  Representation 

[Asof  17  June  1996] 


Scientists  &  Engineers 

E&S  Technicians  

Administrative  

General  Support  

Excepted  Service 

Occupational  Series  .... 

Duty  Locations  

Veterans 


56% 
9% 

18% 

12% 
5% 
119 

41 

23% 


The  following  unions  liave  been 
notified  about  the  project: 

Adelphi,  Maryland— AFGE  Local  2. 

Fraternal  Order  of  Police 
Aberdeen  Proving  Ground,  Maryland- 

AFGE  Local  3176,  lAM/AW  Local 

2424 

Fort  Monmouth,  New  Jersey — NFFE 

Local  476 
White  Sands  Missile  Range,  New 

Mexico— NFFE  Local  2049 
Cleveland,  Ohio— AFGE  Local  2182 

BILUNQ  CODE  632S-01-P 


UMI 
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APPENDIX  D  -PERFORMANCE  MANAGEMENT  FORMS 

I 


mmmummmmimmmmmmmmm 


RATINGS 
□  Ass-iw     □  B79^       I 


nKkig 


PAYOUT 


Skw«(s) 


RmommmIH    K 


IZZl 


1-S  arv  MMdMMyfer  AS;  ElMMate  14!,  7,  aad  ■  are  MMdalory  for  SvptrviMn 
■-    TglW^<?<»tTnff'<T:    ExlHMft«idmaiMaiMCuna«lecteic«lkno»le<%e.duIli,ndibajlM 

w«ik  m*  Ik*  mnfmic  kv«l  of  iapavbioiL   Make*  jmmft,  leehMully  mmmI  deckioM  Md  iniiwiiiiiwhiiiw  «ui  add  value  lo 
I  wicdi^  For  nyoiwMt  Mwcf  f^  mAm  md  acccptt  dcvdoiwul  WMyof  ipeckl  tmipmitttt.   AdqMivc  to 
_    (Wci||Mniwe:l5-S0)  ^^^ 

1  COOitimilOt*  AcccpupcaMMlmpeoiaiiliiyiaraHiiMdiarti.  CoMdemc  of  oten  viewi  «d  opea  to  cohvimmm  on  ami  of 

iHaiKM   KcaMy^iHiaglygivcaaniMMM.  Show*  approfraie  ictpoci  ad  coorteiy.  (WeiflH  taMc:  5-2S) 

3.  g^^JIS^ATrora:  Provida  or  ockMfc*  ofal^ni«ai  ideai  and  Mofmaiieii  ai  a  aaMcr  dM  ■  Indy.  accma  aid  eoMly 
^i^^^oo^uiftm ttbeOvtfy mt i^M itMMmt acAm them  mieMmdaag at mhm mm  tni.  CoordiiMiet so duH aU rekvMii iadividaab 
■^  *■«•»•«  "6**^  i^  mJ  «fa»ed  oC  decirioM  Mid  actiont  (Weighi  nnie:  $-25) 

4.  MAWAI^EKgrn-  OF  TIME  AND  RESOtntCES:  Nfeu  Khedule.  aMi  dca4liBe«,  «d  accomplkhe.  woifc  ai  onicr  of  priorilr, 
*""""  -^  «w«P>  aew  Ideal  aM  aH*o(b  Cor  iBGRSint  woik  cflBcicacy;  cflectivcly  milizea  Md  fnpaty  comck  available 
j^nTiTT  "*''"*  wiaMlBlMl'i  leaowree  develop— I  md  coMcvalioB  loali.  fWeiriM  i— e:  15-5<n 

^  *^T?J!ffl  PTVATI"W»:  nnwoMWii  caw  for  smuna  dwwufc  iwpecifiJ.  cowrteowa,  lelkble  mi  coMcieMiow  aclioM  Seeki 
^'-r^'T.r*^.?**'**'  ***'  T*!***  wtaioMhip.  widi  oMoaMn  to  ideaiify  dieir  aeedi,  qm»iSia  dioee  aeedi,  a«l  devetofia 
".  '.."*'  **''  "■'■■"  ■w»»e4  WahiB  (ha  Kope  of  job  rcHWMMliiy,  ledci  out  and  develop*  new  pfoflMM  mMot 
'I  !■* ^li  rartiwMi  wwlL  (Wei|te  m^k  10-50) 

^  yWT'pM^PY'nUWSnTONi  seek*  eu«daKOfpoi«eiouuide  technology  widwiniienulproiecii.  taykmcM*  p«iaenliip*  for 

(WcuI^^'^min^clJ^^?^  **  "**'  '""^  *°*"*  '"''*•  "*"  |wvwM«»«  aieacie*.  and  /or  commercW  activitiet. 

''•   MyWWB^<"ADi3lgOT:  Actively  fadMidKaiaaion  of  die  orgniiMioiL  As  apfnpriaie,  paiiicvatc*  ai  die  develoiiimni 

^v'*''2*!^*f  **"*'''  "*  op***""!^  piM  of  dM  orpuzaiioiL  ExcrciM*  Icadaiiliip  skiU*  widun  die  eovniMeid  to  inclnde 

*******'' *i^r*l*^**r!!!!!J?!!^*^ ''*'*"    M««»«J««»P«»o«ielm«reerdevelopBieiii.iechiicalco«pelaice.aiid 
■Ub.   Excfctm  appropmac  lespoiMibiliiy  f*  positions  assigned.   (Weight  range:  S-SO)  (Optional  for  h4oih(ivetvi*ofy 

^  ^'^^^^Za^!^^'^  "'':g!*  ^^"^  ""^'^  "^  ""^  "^^y  "^  »■*"*"=  ^"^^  tiHcly/^ppttrriate 
|w»o«eia(ftoi^  appto  EEaawt  pr«K,)les;  eo«miweata^ 

"'"■i*I'wrteawaonBient;<h.tribMieswoAsndewpow«wteamaKwben.fWeialitRaBae2 
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For  each  Perfomunoe  Ekawm  oo  dw  empbyee's 
PERFORMANCE  APPRAISAL  woikdwet: 

1.  Identify  Ok  Peifomuaoe  Ekmeot  Weighl  Haled  oo 
Oie  WEICHfT  ASSIGNED  row  of  tfw 
PERFORMANCE  APPRAISAL  wofluheet 


2.  Fmd  Ok  ookmn  in  the  Perfofnunce  Ekment  Sooriog 
Tabk  that  Dutches  Out  Perfonnaice  Ekmeot  WeigbL 


3.  Using  the  Bencfarnvk  Perfbnnaoce  Staodaids  ai  a 
guiddine,  deiennine  Ok  peroeotage  of  Ok 
pofoimnoe  dement  Oiat  tte  emi^yee  actually 
perfonned  or  aocooyliafaed.  Fmd  the  row  on  Ok 
Perfonunoe  Ekmeot  Scoring  TaUe  that  nutches  the 
Perfbfmawe  Ekmeni  Poforauoce  Percentage. 


4.  Find  Ok  PerfxnnuDoe  QeoKnl  Score  at  the 
intersection  of  the  Performaice  EkoKot  Weight 
column  (Stq>  2)  and  the  Petfomuooe  Element 
Peifomunce  Percent^e  (Slq>  3).  The  number  at  thai 
intersection  is  the  score  for  thri  performance  ekoKoL 


Benchmaik  Perfonnance  Standards 

lOOVa:  Pafonnaix:edeinaitswereattaineddeinonstratingexcq)tiona]initiative,versatility,  originality,  and  creativity.  This  individu  il 
demonstrates  the  ability  to  gra^,  understand,  organize  and  convey  compiex  issues  to  others  and  carry  the  job  assignment  to  successful 
completion  with  minimal  stqxnrision.  Performance  dements  were  effectively  achieved  utilizing  cooperation.  lesponsiveDess,  conflict 
avoidance,  or  conflict  resolution.  Written  and  oral  communications  were  appropriatdy  demonstrated  effectively  and  efficiently. 
Perfomiance  elements  were  achieved  with  demonstrated  leadershq),  integrity,  competency,  commitment,  candor,  utd  sense  of  duty. 

7iy«:  Perfonnance  dements  were  attained  effectively  and  efficiently  with  consistently  high  quality  and  quantity  of  work.  This 
individud  has  demonstrated  the  d>ility  to  complete  the  job  asagnments  in  an  efficient,  orderly  sequence  that  cubninated  in  results  thai 
were  timdy,  conect,  thorough,  and  cost  effective.  Perfonnance  elements  were  attamed  with  consistently  above  average  qudity  and 
reliability  white  effectively  uang  accepted  procedures  and  resolving  problems  with  skill  and  resourcefdness.  Perfonnance  dements 
were  attained  with  consistently  productive  cooperative  eflbits  and  with  clear,  precise,  and  convincing  written  and  ord  communication 

50y»:  Perfonnance  dements  were  accomplished,  were  mostly  relid>le,  and  delivered  without  unacceptable  delays.  Procedures  were 
minimally  correct  and  problems  were  dedt  witfi  satisfactorily.  Attained  performance  dements,  using  work  methodology  that 
demonstrated  a  reasonable  degree  of  cooperation  with  others  with  clear  and  concise  written  and  ond  c<Hnmunications. 

■<50y«  (Unacceptabk):  Perfnmance  elements  were  not  successfdly  completed  because  of  failure  in  qudity,  quantity,  completeness, 
re^naveness,  or  timeliness  of  woik.  Perfonnance  elements  products  were  deficient,  because  they  were  cwitrary  to  directions  or 
guideline^  did  not  meet  specifications;  were  inconsistent  with  organizationd  procedures;  were  significantly  flawed  or  substandard  in 
quality;  demonstrated  insufficient  technicd  knowledge  or  skill;  were  inconq>lete;  were  unacceptably  late;  lacked  essential  cooperative 
involvement  or  support;  or  problems  that  arose  during  performance  of  performance  dements  were  not  satisfactory  resobed. 
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PERFORMANCE  OBJECTIVE  WORKSHEET 


I 


FROM 


TO 


HAMK 


SOCUtSECmt^Y 


OCCUPATIONAL  rAMlLY/SEIUtSAAND 


MUTUALLY  DEVELOPED  PERFORMANCE  OBJECTIVES 


VERIFICATION  OF  PERFORMANCE  CONFERENCE 


INITIAL 


MIDPOINT 


DATW 


RATKE^ 


RATER'S 
INITIALS 
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PERFORMANCE 
CONFERENCE 


10707 


CnCXE  ALL  CRITICAL  ELEMENTS;  ^ 

STUKE  THROUGH  UNUSED  ELEMENTS   t^ . 


Elements  1-5  are  mandatory  for  all.  Element  1  is  critical  for  all.  Element  6  is  optional  for  technology  transfer  positions. 
Elements  7  and  8  are  mandatory  for  Supervisors.  Element  8  is  a  critical  element  for  Supervisors. 


AGREEMENT  ON  ASSIGNED  WEIGHTS, 
ELEMENTS.  AND  OBJECTIVES. 


PAY  POOL  MANAGER 


RATER 


RATEE 


INITIAL       DATE 


VERIFICATION  OF  PERFORMANCE  CONFERENCE 


INITUL 


MIDPOINT 


DATES 


RATEX'S 
INITULS 


RATER'S 
INITUJUS 


END  OF  YEAR  PERFORMANCE  CONFERENCE  (HELD  JUST  BEFORE 
APPRAISAL)  EMPLOYEE  PREPARES  A  LIST  OF 
ACCOMPLISHMENTS 


RATEE: 


Signature 


Date 


10708 


Federal  Register / Vol.  63,  No.  42 /Wednesday,  March  4,  1998 /Notices 


MR 


1998 


APPENDIX  E:  Project  Evaluation 

1 

Intervention  Impact  Model  -  DoD  Laboratory  Demonstration  Program                  | 

INTERVENTION 

EXPECTED  EFFECTS 

MEASURES 

DATA  SOURCES 

1.  Compensation 

-increased 

1 

-perceived  flexibility 

-attitude  survey 

a.  Broadbanding 

organizational  flexibility 

1 

-reduced  administrative 

-actual/perceived  time 

-personnel 

office  data,    1 

workload,  paperwork 

savings 

PME  results,  attitude      | 

reductnn 

survey 

-advanced  in-hire 

rates 

1 

-starting  salaries  of 
banded  v.  non-banded 

-workforce  ( 

data 

emptoyees 

-slower  pay 

-progresswn  of  new 

-workforce  data             | 

progression  at  entry 

hires  over  time  by 

1 

levels 

1 

band,  occupational 
family 

-mean  salaries  by 

-workforce  data             | 

-increased  pay 

band,  occupatk>nal 

1 

potential 

1 

family,  demographics, 

1 

total  payroll  costs 

1 

-emptoyee  perceptions 

-attitude  survey              | 

-increased  satisfaction 

of  advancement 

1 

with  advancenrwnt 

-pay  satisfaction, 

-attitude  survey              | 

-increased  pay 

intemal/extemal  equity 

1 

satisfactk>n 

-offer  acceptance  ratios 

-personnel  office  data     1 

-improved  recruitment 

-percent  declinations 

1 

-number/percentage  of 

-no  change  in  high 

high  grade  salaries    , 

grade  (GS-14/15) 

pre/post  banding 

distributran           j 

b.  Conversion  buy-in 

-employee  acceptance 

-emptoyee  perceptions 

-attitude  survey              | 

1 

of  equity,  fairness 

1 

-cost  as  a  percent  of 

-workforce  data 

payroll 

2.  P«rt9rTTMDffi? 

Managenient 

1 

-reward/nnotivate 

1 

a.  Cash 

-perceived  motivational 

■       1 
-attitude  survey 

awards/bonuses 

performance 

power 

-to  support  fair  and 

-amount  and  number  of 

•workforce  data 

appropriate  distributk>n 

awards  by  occupational 

of  awards 

family,  denrwgraphics 
-perceived  faimess  of 
awards 

-attitude  survey 

-satisfaction  with 

-attitude  survey 

^     1 

monetary  awards 
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INTERVENTION 


b.  Performance  based 
pay  progression 


c.  New  appraisal 
process 


d.  Performance 
development 


EXPECTED  EFFECTS 


-increased  pay-perfor- 
mance Hnk 

-improved  performance 
feedback 


-decreased  turnover  of 
high  performers 
-increased  turnover  of 
k>w  perfornr>ers 
-differential  pay 
progression  of  high/ 
tow  performers 

-alignment  of 
organizattonal  and 
indivkJual  performance 
expectations  and 
results 

-increased  employee 
involvement  in  perfor- 
mance planning  and 
assessment 


MEASURES 


-reduced  administrative 
burden 

-improved 
communication 


-better  communication 
of  performance 
expectattons 


-improved  satisfactton 
and  quality  of  workforce 


-perceived  pay-perfor- 
mance link 

-perceived  fairness  of 
ratings 

-satisfactton  with 
ratings 

•emptoyee  trust  in 
supervisors 
-adequacy  of  perfor- 
mance feedback 
-turnover  by  perfor- 
nnance  rating  category 
-turnover  by  perfor- 
mance rating  category 
-pay  progresston  by 
performance  rating 
category,  occupational 
family 

-linkage  of  performance 
expectatk>ns  to 
strategic  plans/goals 
-performance  expecta- 
ttons 
-perceived  involvement 

-performance 
nuinagement 
precedures 


DATA  SOURCES 


-emptoyee  and 
supervisor  perceptton 
of  revised  procedures 
-perceived  fairness  of 
process 


-feedback  and 

coaching  procedures 

used 

-time,  funds  spent  on 

training  by 

demographtos 

-organizational 

commitnient 

-perceived  workforce 

quality 


-attitude  survey 
-attitude  survey 
-attitude  survey 
-attitude  survey 
-attitude  survey 
-workforce  data 
-workforce  data 
-workforce  data 


-performance 

expectattons,  strategic 

plans 

-attitude  survey/focus 

groups 

-attitude  survey/focus 

groups 

-personnel  regulations 


-attitude  survey 
-focus  groups 


-focus  groups 

-personnel  office  data 
-training  records 

-attitude  survey 

-attitude  survey 
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3.  Ctesstfication 

a.  Improwd 
classification  system 
with  generic  standards 
in  an  automated  mode 


EXPECTED  EFFECTS 


lour 


-reduction  in  amount  of 
time  and  paperwork 
spent  on  classification 


-ease  of  use 


b.  Classification 
authority  delegated  to 
managers 


c.  Dual  career  ladder 


4.  RIF 
Modified  RIF 


MEASURES 


-time  spent  on 
classification 
procedures 
-reduction  of  paper 
wori(/number  of 
personnel  actions 
(classification/ 
promotion) 

-managers'  perceptions 
of  time  savings,  ease  of 
use,  improved  ability  to 
implement  requests 


-increased  supervisory 
authority/accountability 
-decreased  conflict 
between  management 
and  personnel  staff 


-no  negative  impact  on 
internal  pay  equity 


-increased  flexibility  to 
assign  employees 
-improved  internal 
mobility 

-increased  pay  equity 
-flatter  organizational 
structure 

-improved  quality  of 
supervisory  staff 


-minimize  loss  of  high 
performing  employees 
with  needed  skills 


-contain  cost  and 
disruptk>n 


-perceived  authority 

-number  of  classifica- 
tion disputes/appeals 
pre/post 
-management 
satisfactk)n  with  service 
provkJed  by  personnel 
office 
-internal  pay  equity 


DATA  SOURCES 


-personnel  office  data 


-attitude  survey 


-attitude  survey 

-personnel  offk:e 
records 

-attitude  survey 


-assignment  flexibility 

-perceived  internal 
mobility 

-perceived  pay  equity 
-sup/non-sup  ratk>s 

-empkiyee  perceptk)ns 
of  quality  of  supervi- 
sors 


-separated  emptoyees 

by  demographics, 

performance 

-satisfactran  with  RIF 

process 

-cost  comparisons  of 

traditmnal  vs.  modified 

RIF 

•lime  to  conduct  RIF 

-number  of  appeals/ 

reinstatements 


-attitude  survey 


-focus  groups,  surveys 

-attitude  survey 
-attitude  survey 

-workforce  data 

-attitude  survey 


-workforce  data 

-attitude  survey/focus 

groups 

-attitude  survey/focus 

groups 

-personnel/  budget 

office  data 
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S.   Expandad  CWivitk^ 
ment  OpportuniKfts 

a.  Sabbaticals 


b.  Criticat  SkiNs 
Training 


6.  Combination  of  aU 
interventions 

AH 


7.  gffntgXt 

a.  Regionalization 


EXPECTED  EFFECTS 


b.  GPRA 


-expanded  range  of 
professional  growth 
and  developn)ent 
-application  of 
enhanced  knowledge 
and  skSs  to  work 
product 


-improved 

organizational 

effectiveness 


MEASURES 


-number  and  type  of 
opportunities  taken 

-emptoyee  and 
supervisor  perceptmns 


-number  and  type  of 
training 
-placement  of 
emptoyees,  skiUs 
imk>alances  corrected 
-emptoyee  and 
supervisor  perceptk>ns 


-improved 
organizational 
effectiveness 
-improved  management 
of  R&D  workforce 
-improved  planning 


-cross  functk>nal 

coordination 

-increased  product 

success 

-cost  of  innovatk>n 


-reduced  servicing 
ratk)s/cost 


-no  negative  impact  on 
service  quality 


-Improved 

organizatk>nal 

performance 


-combinatk>n  of 
personnel  measures 


empk>yee/management 
satisfaction 
-planning  procedures 

-perceived 
effectiveness  of 
planning  procedures 
-actual/perceived 
coordinatk>n 
•customer  satisfaction 

-project  training/ 
devetopment  cost  (staff 
salaries,  contract  cost, 
training  hours  per 
emptoyee) 


-HR  servicing  ratws 
-average  cost  per 
emptoyee  served 

-servk^e  quality, 
timeliness 


-other  measures  to  be 
devetoped 


DATA  SCXJRCES 


-workforce  data 


-attitude  survey 


-personnel  office  data 
-personnel  ofRce  data 

-attitude  survey 


-aO  data  sources 


-attitude  survey 

-strategk:  planning 
documents 
-attitude  survey 


-organizatk>nal  charts 

-customer  satisfactk>n 
surveys 

-denf>onstratk>n  project 
office  records 
-contract  documents 


-attitude  survey 
-workforce  data 


-attitude  survey/focus 
groups 


-as  established 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OfflM  Of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  597 
[Doctot  Na  FR-4281-F-02] 
R1N2S06-AB97 

Empowerment  Zones:  Rule 
Modifications  fOr  First  Round 
Designations 

AOBICY:  Office  of  the  Assistant 
Secretary  for  Commiinity  Planning  and 
Development,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  conforms 
HUD's  regulations  to  statutory  changes 
which  were  stated  to  take  effect  on 
August  5, 1997.  Provisions  of  the 
existing  regulations  for  the 
Empowerment  Zones  (EZs)  and 
Enterprise  Communities  (ECs)  that  limit 
the  number  of  EZs  and  ECs  that  can  be 
designated  under  the  regulations  are 
removed,  since  section  951  of  the 
Taxpayer  Relief  Act  of  1997  authorized 
designation  of  two  additional  EZs. 
DATES:  Effective  date:  April  3. 1998. 

Applicability  date:  The  amendments 
in  this  final  rule  apply  retroactively  to 
August  5.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Kane,  Director,  Office  of 
Economic  Development,  Department  of 
Housing  and  Urban  Development,  Room 
7136,  451  Seventh  Street,  SW, 
Washington,  DC  20410.  Telephone  (202) 
708-2290.  (This  telephone  number  is 
not  toll-free.)  For  heahng-and  speech- 
impaired  persons,  these  telephone 
numbers  may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
hiformation  Relay  Service  at  1-800- 
877-8339  (toll-free). 
8UPPI^«NTARY  INFORMATION: 

Background 

hi  1993,  the  Secretary  of  Housing  and 
Urban  Development  (HUD)  was 
authorized  to  designate  not  more  than 
six  urban  Empowerment  Zones  and  not 
more  than  65  urban  Enterprise 
Communities,  which  were  then  eUgible 
for  various  tax  benefits,  as  well  as  for 
grants  from  the  Department  of  Health 
and  Human  Services.  (See  section  13301 
of  the  Omnibus  Budget  RecondHation 
Act  of  1993,  adding  sections  1391- 
1397D  to  the  hitemal  Revenue  Code,  26 
U.S.C.  1391-1397D.)  The  same  statute 
also  authorized  the  Secretary  of 
Agriculture  to  designate  not  more  than 
three  Empowerment  2^nes.  The  two 


Departments  issued  separate  but  parallel 
interim  rules,  following  a  standard 
format,  on  January  18, 1994  (59  FR 
2700).  Notices  Inviting  AppUcations 
were  pubhshed,  and  the  agencies 
designated  the  maximum  number  of  EZs 
and  ECs  authorized.  HUD  issued  a  final 
rule,  making  only  technical  changes  to 
the  interim  rule,  on  January  12, 1995  (60 
FR  3034). 

The  authority  for  the  EZ  designations 
(section  1391(b)  of  the  hitemal  Revenue 
Code)  was  amended  recently  (section 
951  of  the  Taxpayer  Relief  Act  of  1997. 
Pub.  L.  No.  105-34,  111  Stat.  788, 
enacted  on  August  5, 1997)  to  provide 
for  designation  of  two  additional 
Empowerment  Zones  in  urban  areas. 
The  same  amendment  increased  the 
total  population  covered  by  all  urban 
EZs  fixim  750.000  to  1,000,000.  The  Act 
specifies  that  these  amendments  take 
effect  on  the  date  of  its  enactment,  and 
that  the  new  zones  must  be  designated 
within  180  days  of  enactment  (by 
February  1, 1998),  although  they  will 
not  take  effect  before  January  1,  2000. 

Although  the  first  six  empowerment 
zones  to  he  designated  received  sodal 
services  block  grant  funding  from  the 
Department  of  Health  and  Human 
Services,  there  is  no  such  funding 
available  this  year  for  the  two  new 
empowerment  zones  to  be  designated 
under  this  revised  rule.  The  benefits 
that  will  accrue  to  these  new  zones  will 
be  the  empowerment  zone  employment 
credit  and  accelerated  depreciation  tax 
benefits  in  (dace  imder  sections  1396- 
1397D,  starting  on  January  1,  2000. 

Changes  Needed  in  This  Rule 

The  increase  in  the  total  population 
included  in  EZs  does  not  require  a 
change  in  the  regulation,  because  it  is 
not  stated  in  the  current  rule.  However, 
the  statutory  authorization  for  two  new 
designations  of  Empowerment  Zones 
under  the  existing  eligibiUty  criteria 
would  conflict  with  provisions  of  the 
current  rule  that  state  the  number  of  EZs 
authorized,  so  those  provisions  of  the 
rule  are  removed.  Now  that  there  is 
statutory  authority  for  a  second  round  of 
EZ  designations,  based  on  revised 
criteria,  the  heading  of  this  rule  is  also 
revised  to  reflect  that  it  is  appUcable 
only  to  the  first  round  designations.  (See 
sections  952-954  of  the  Taxpayer  Relief 
Act  of  1997,  being  implemented  by  a 
separate  rule.) 

Findings  and  Certifications 

Environmental  Impact 

This  rule  is  categorically  excluded 
from  environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321).  hi  view  of  the 


unavailability  of  social  services  block 
grant  funding  as  a  benefit  to  newly 
designated  zones  to  be  authorized  in 
accordance  with  this  amendment,  the 
amendment  falls  within  the  exclusion 
provided  by  24  CFR  50.19(c)(1),  m  that 
it  does  not  direct,  provide  for  assistance 
or  loan  and  mortgage  insurance  for,  or 
otherwise  govern  or  regulate,  real 

f>roperty  acquisition,  disposition, 
easing,  rehabihtation,  alteration, 
demolition,  or  new  construction,  or 
estabhsh,  revise  or  provide  for  standards 
for  construction  or  construction 
materials,  manufactured  housing,  or 
occupancy.  Accordingly,  under  24  CFR 
50.19(c)(1),  this  amendment  is 
categorically  excluded  because  it 
amends  an  existing  document  where  the 
existing  document  as  a  whole  would  not 
fall  wi&in  the  excludion  in  24  CFR 
50.19(c)(1),  but  the  amendment  by  itself 
would  do  so. 


Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as 
distinguished  from  large  entities.  The 
burdens  placed  on  appUcants  derive 
from  the  statute,  and  primary  among 
them  is  the  requirement  for  a  strategic 
plan.  The  entity  responsible  for 
preparing  a  strategic  plan  for  HUD  funds 
for  a  metropolitan  area  is  the  city  or 
county  that  generally  would  be  seeking 
the  nomination  of  an  area,  not  the  small 
businesses  that  are  located  or  could  be 
located  within  the  area. 

Executive  Order  12612,  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that,  although  this  rule  may 
have  a  substantial  direct  effect  on  the 
States  or  their  poUtical  subdivisions  that 
are  designated  as  Empowerment  Zones, 
this  effect  is  intended  by  the  legislation 
authorizing  the  program.  The  purpose  of 
the  rule  is  to  provide  a  cooperative 
atmosphere  between  the  Federal 
government  and  States  and  local 
governments,  and  to  reduce  any 
regulatory  burden  imposed  by  the 
Federal  government  that  impedes  the 
ability  of  States  and  local  governments 
to  solve  pressing  economic,  social,  and 
physical  problems  in  their  commimities. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (12  U.S.C.  1501) 
established  requirements  for  Federal 
agencies  to  assess  the  e%cts  of  their 
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regulatory  actions  on  State,  local,  and 
tribal  govenunents  and  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  because 
it  does  not  mandate  any  particular 
action.  Tlie  rule  just  authorizes  states, 
localities,  and  tribes  to  apply  for 
designation  of  areas  within  their 
jiuisdiction  as  Empowerment  2k)nes, 
which  permits  special  tax  treatment  of 
business  activities  within  the  areas  and 
may  make  the  areas  eligible  for  other 
government  benefits. 

Justification  for  Final  Rule 

The  Department  generally  publishes  a 
rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  that 
prior  public  procedure  will  be  omitted 
if  HUD  determines  that  it  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 

The  change  made  by  this  final  rule 
merely  removes  impediments  to 
implementing  recent  statutory  changes 
authorizing  additional  empowerment 
zones  under  current  regulations  on 


empowerment  zones.  Since  the  minor 
changes  being  made  in  this  rule  are 
ministerial  in  natiu«  and  not 
controversial,  soliciting  public  comment 
is  vumecessary  and  contrary  to  the 
public  interest  in  orderly  and 
expeditious  implementation  of  the 
statute.  Therefore,  the  Department  has 
determined  that  good  cause  exists  to 
omit  prior  public  procedure  for  this 
final  rule. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  assigned  to 
this  program  is  14.243. 

List  of  Sul^ects  in  24  CFR  Part  597 

Community  development, 
&npowerment  zones,  Enterprise 
communities.  Economic  development, 
Housing,  Indians,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Urban  areas. 

Accordingly,  pari  597  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  597— URBAN  EMPOWERMENT 
ZONES  AND  ENTERPRISE 
COMMUNITIES:  ROUND  ONE 
DESIGNATIONS 

1.  The  heading  of  pari  597  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  597 
continues  to  read  as  follows: 

Antfanrily:  26  U.S.C  1391;  42  U.S.C. 
3S35(d). 

f  507.3    [Amended] 

3.  Section  597.3  is  amended  by 
removing  the  last  sentence  from  the 
definitions  of  both  "Empowerment 
Zone"  and  "Enterprise  Conununity", 
respectively. 

1597.4    [Aimnded] 

4.  Section  597.4  is  amended  by 
removing  the  last  sentence  bom 
paragraph  (a). 

1507.302    [Ramowed] 

5.  Section  597.302  is  removed. 

Dated:  February  25, 1998. 
Sanl  N.  Ramirax,  Jr., 

Assistant  Secretary  for  Community  Planning 

and  Development. 

(FR  Doc.  98-5419  Filed  2-3-98;  8:45  am) 
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BIVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  180 

[OPP-300e06;  FRL-67e6-q 
RIN207O^AO20 


FFDCA  Jurtodiction  Over 
Food  Packaging  Impregrwtod  With  an 
inaaet  RepanantTranstarrad  to  FDA 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  efiisct  of  this  rule  is  to 
give  the  Food  and  Drug  Administration 
(FDA)  sole  jurisdiction  under  the 
Fedwal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA)  fior  food  packaging  (e.g.,  paper 
and  papeiboard.  coatings,  adhesives. 
and  polymers)  which  is  impregnated 
with  an  insect  repellent.  Currently,  food 
packaging  impregnated  with  an  insect 
repellent  is  regulated  under  FFDCA  by 
b<Mh  Agencies.  Under  FFDCA  section 
409,  FDA  regulates  the  use  of  packaging 
material  (e.g.,  paper  and  paperi>oard, 
coatings,  adhesives.  and  polymers) 
when  used  in  food  packaging.  Under 
FFDCA  section  408,  EPA  would  need  to 
establish  an  exemption  from  the 
requirement  for  a  tolerance  for  the  food 
pwrkaging  material  which  is 
imiwBgnated  with  an  insect  repellent, 
even  though  FDA  may  have  already 
established  the  safety  and  permitted  the 
use  of  these  substances  in  food 
packagingpursuant  to  section  409.  In 
essence.  EPA's  regulation  of  such 
material  under  FFDCA  section  408,  does 
not  add  any  value  or  health  benefits  to 
te  actions  taken  by  FDA  under  section 
409.  Given  FDA's  expertise  and 
experience  in  regulating  the 
oomptments  of  food  packaging,  both 
Agencies  believe  this  rule  will  eliminate 
the  duplicative  FFDCA  jurisdiction  and 
ecoDomize  Federal  government 
resources  while  continuing  to  protect 
human  heelth  and  the  environment.  To 
efiactuate  the  transfer  of  EPA's  FFDCA 
jurisdiction  to  FDA.  EPA  is  issuing  this 
rule  to  except  certain  inert  ingredients 
from  the  definitions  of  "pesticide 
chemical"  and  "pesticide  chemical 
residue."  Specifically,  this  exception 
applies  to  those  inert  ingredients  that 
are  the  components  of  the  food 
packaging  (e.g.,  paper  and  papeiboard, 
coatings,  adhesives.  and  polymers) 
which  is  impregnated  with  an  insect 
repellent  Under  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA).  EPA  still  regulates  the  food 
packaging  material  impregnated  with  an 
insect  repellent  as  an  inert  ingredient  of 
the  pesticide  product. 


DATES:  This  action  is  effective  May  4, 
1998  unless  relevant  adverse  comments 
are  received  by  April  3, 1998. 
AOOflESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  119. 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  imder  Unit  V.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  diis  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  incliKied  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  bom  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Torla.  Biopestiddes  and 
Pollution  Prevention  Division  (751 IW), 
Office  of  PesUdde  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Sth  Floor  Crystal 
Station,  2800  Crystal  Drive,  Arlington. 
VA,  (703)  306-8098; 
torla.robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Entities  potentially  affected  by  this 
action  are  those  which  manufactiire 
pestiddes,  sanitary  paper  food 
containers,  miscellaneous  plastic 
products;  those  who  process  food  and 
kindred  products;  and  wholesalers  of 
sanitary  food  containers. 


Category 

Exannples  of  Affected 
Entities 

Manufacturers 

Manufacturers  of  sani- 
tary paper  food  oort- 
tainers  and  mis- 
cellaneous plastic 
products  used  as 
food  containers 

Wholesalers 

Wtiolesaiers  of  sanitary 
food  containers,  food, 
and  kindred  products 

Processors  of  fond 
and  kindred  prod- 
ucts 

Persons  wfx)  process 
food  and  feed  prod- 
ucts for  wtiolesale  or 
distribution  to  con- 
sumers 

Category 

Examples  of  Affected 
Entities 

Chemical  Industry 

1 

Persons  who  manufac- 
ture, process,  sen,  or 
distribute  pesticide 
products 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides 
examples  of  the  types  of  entities  that  are 
likely  to  be  affected  by  this  action.  To 
determine  whether  you  or  your  business 
is  affected  by  this  action,  you  should 
carefully  examine  this  document  and 
the  provisions  in  §  180.4  of  the 
regulatory  text.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  unit  above. 

L  Background 

EPA  has  recently  received  an 
application  for  the  registration  of  an 
insect  repellent  imder  FIFRA  that,  as 
proposed.  wiU  be  impregpete^  in  food 
packaging  materials.  ThelscSve 
ingredient  in  this  product,  methyl 
salicylate,  is  a  synthetic  version  of 
natuirally  occiuring  wintergreen  oil,  and 
may  function  as  an  alternative  to  more 
costly  and  more  toxic  applications  of 
pestiddes  in  food  storage  fadlities  and 
retail  establishments.  ^A  refers  to 
natural  and  synthetic  versions  of 
naturally  occiuring  active  ingredients 
that  have  a  non«toxic  mode  of  action  as 
"biochemicals." 

The  regulatoiv  framework  for  this 
proposed  use  ox  biochemicals  raises  a 
number  of  complex  jurisdictional  issues 
for  EPA  and  FDA.  Because  the 
impregnated  packaging  materials  will  be 
sold  to  food  distributors  for  the  purpose 
of  repelling  insects,  as  well  as  for 
packaging  food,  the  food  packaging 
materials  themselves  will  be  subject  to 
the  pestidde  product  registration 
requirements  of  section  3  of  FIFRA. 
Under  FIFRA,  the  components  of 
pestiddes  are  efther  active  ingredients 
or  inert  ingredients.  Active  ingredients 
are  those  which,  among  other  things, 
will  "prevent,  destroy,  repel,  or  mitigate 
any  pest"  (FIFRA  section  2(a)).  Inert 
ingredients  are  ingredients  "which  [are] 
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not  active"  (FIFRA  section  2(m)).  Thus, 
the  methyl  sahcylate  in  the  paduging 
constitutes  the  active  ingredient,  and 
the  components  of  the  food  packaging 
(paperboard,  coatings,  etc.)  are  the  inert 
inoedients. 

To  the  extent  that  the  use  of  these 
packaging  materials  results  in  residues 
of  the  active  and  inert  ingredients  on 
food  (which  includes  both  human  and 
animal  food),  these  active  and  inert 
ingredients  are  also  subject  to  regulation 
under  section  408  of  FFTXIA.  This  is 
true  even  though  FDA  may  have 
previously  issued  regulations  under 
section  409  of  FFDCA  permitting  the 
use  of  these  substances  in  the  food 
packaging  material.  As  a  result,  food 
packaging  impregnated  with  an  insect 
repellent  is  regulated  under  FFDCA  by 
both  Agencies.  Under  FFDCA  section 
409,  FDA  regulates  the  use  of  packaging 
material  (e.g.,  paper  and  paperboard, 
coatings,  adhesives,  and  polymers) 
when  used  in  food  packaging.  Under 
FFDCA  section  408.  EPA  would  need  to 
establish  an  exemption  from  the 
requirement  for  a  tolerance  for  the  food 
packaging  material  whidi  is 
impresnated  with  an  insect  repellent, 
even  though  FDA  may  have  already 
established  the  saiisty  and  permitted  the 
use  of  these  substances  in  food 
packaging  pursuant  to  section  409.  In 
essence,  EPA's  regulation  of  such 
material  under  FFDCA  section  408,  does 
not  add  any  value  or  health  benefits  to 
the  actions  taken  by  FDA  under  section 
409.  Given  FDA's  expertise  and 
experience  in  regulating  the 
components  of  food  packaging,  both 
Agencies  believe  this  rule  wiU  eliminate 
the  duplicative  FFDCA  iurisdiction  and 
economize  Federal  government 
resources  while  continuing  to  protect 
human  health  and  the  environment 
without  additional  regulatory  oversight 
by  EPA.  EPA  is  therefore  taking  today'a 
action  in  order  to  give  sole  FFDCA 
jurisdiction  over  food  packaging 
material  impregnated  with  an  insect 
repellent  to  FDA. 

n.  Issuance  of  This  Action  as  a  Direct 
Final  Rule 

EPA  is  issuing  this  action  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  beUeves  that  this 
action  is  not  controversial  and  will  not 
result  in  any  adverse  comments.  The 
Agency  also  believes  that  it  is  important 
to  make  this  action  effective  as  sooii  as 
possible,  in  order  to  address  the  current 
overlap  in  jurisdiction  between  EPA  and 
FDA  under  FFDCA,  Nevertheless,  EPA 
is  issuing  a  corresponding  proposed  rule 
elsewhere  in  today's  Federal  Register  to 
provide  an  opportunity  for  the  public  to 
submit  relevant  adverse  comment  on 


this  issue.  If  no  relevant  adverse 
comment  is  submitted  within  30  days  of 
publication,  this  action  will  become 
effective  60  days  after  pubUcation 
without  any  further  action  by  the 
Agency.  If,  however,  a  relevant  adverse 
comment  is  received  during  the 
comment  period,  this  direct  final  rule 
will  be  withdrawn  and  the  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule,  or  EPA  may 
request  additional  pubUc  comments. 

For  the  reasons  set  forth  above,  EPA 
beUeves  that  it  is  appropriate  to  issue 
this  rule  as  a  direct  final  rule.  In 
addition,  this  rule  also  conforms  with 
the  "good  cause"  exemption  under 
section  553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)), 
which  allows  agencies  to  issue  an  action 
without  additional  notice  and  comment 
if  further  notice  and  ccmunent  would  be 
imnecessary. 

m.  Legal  Authority 

Section  201(q)0)  of  FFDCA,  as 
amended  by  FQPA,  allows  the 
Administrator,  under  specified 
conditions,  to  except  certain  substances 
from  the  definition  of  "pesticide 
chemical"  or  "pesticide  chemical 
residue."  That  provision  reads  as 
follows: 

(3)  Notwithstanding  paragraphs  (1)  and  (2) 
(the  definitions  of  "pesticide  unmical"  and 
"pesticidal  chemical  residue"],  the 
Administrator  may  by  regulation  except  a 
substance  from  the  definition  of  "pesticide 
chemical"  or  "pesticide  chemical  residue"  if- 

(A)  its  occuirence  as  a  residue  on  or  in  a 
raw  agricultural  annmodity  or  processed 
food  is  attributable  primarily  to  natural 
causes  or  human  activities  not  involving  the 
use  of  any  substance  for  a  pesticidal  purpose 
in  the  production,  storage,  processing,  or 
transportation  of  any  raw  agricultural 
commodity  or  procnsed  food;  and 

(B)  the  Administrator,  after  consultation 
with  the  Secretary,  determines  that  the 
substance  more  appropriately  should  be 
regulated  under  one  or  more  provisions  of 
this  Act  other  than  sections  402(a){2)(B]  and 
408. 

IV.  Findings  and  Agency  Decision 

After  consultation  with  FDA,  EPA  is 
today  excepting  from  the  FFDCA 
definitions  of  "pesticide  chemical"  and 
"pesticide  chemical  residue"  substances 
that  are  inert  ingredients  in  food 
packaging  impregnated  with  insect 
repellents,  when  such  ingredients  are 
the  components  of  the  food  packaging 
(e.g.,  paper  and  paperboard,  coatings, 
adhesives,  and  polymers).  Upon  the 
efiiective  date  of  this  rule,  FDA  alone 
will  regulate  such  substances  under 
FFCXJA.  Given  FDA's  expertise  and 
experience  in  regulating  the 


components  of  food  packaging,  both 
Agencies  believe  that  this  rule  will 
eliminate  duplication  and  economize 
Federal  government  resources  without 
anv  risk  to  public  health. 

It  is  important  to  note  that  this  rule 
does  not  affiact  EPA's  regulation  of  such 
substances  as  inert  ingredients  under 
FIFRA.  EPA  will  continue  to  exwdse 
jxirisdiction  over  these  substances  when 
they  are  used  as  inert  ingredients  in       '^ 
food  packaging  material  that  is  intended 
to  produce  an  insectiddal  eBect.  With 
the  development  of  this  tadmology,  an 
ingredient  in  food  packaging  may  be 
used  for  two  purposes;  (1)  to  repel  pests, 
and  (2)  to  be  one  of  the  materials  which 
make  up  the  container  for  the  food.  As 
a  result  of  this  rule,  under  FFDCA,  EPA 
will  continue  to  regulate  the  materials 
which  repel  pests  and  FDA  will  regulate 
the  materials  which  make  up  the  food 
packaging  material.  Consistent  with 
EPA's  pesticide  registration  regulations, 
EPA  will  not  issue  a  registration  imder 
FIFRA  for  pesticide  products  containing 
food  packaging  inert  ingredients  if  the 

!>resence  of  these  ingredients  in  or  on 
bod  is  not  authorized  or  permitted  by 
FFDCA  and  the  implementing 
regulations. 

EPA  believes  that  section  20l(q)(3)  is 
appUcable  to  inert  ingredients  in  insect 
repellent-impregnated  food  pArVngii^g 
materials  that  are  the  components  of  the 
food  packaging  (e.g.,  paper  and 
paperboard,  coatings,  adhesives,  and 
polymers).  When  the  inert  substances 
are  the  components  of  the  food 
packaging  material  itself,  EPA  believes 
the  substance's  occurrence  as  a  residue 
in  or  on  food  is  not  attributable 
primarily  to  the  use  of  a  substance  for 
a  pesticidal  purpose  in  the  production, 
storage,  processing,  or  transportation  of 
food.  For  this  reason,  and  because  of 
FDA's  considerable  experience 
generally  in  regulating  ingredients 
found  in  food  packaging/both  EPA  and 
FDA  beUeve  it  is  appropriate  for  FDA  to 
regulate  these  inert  ingredients  under 
section  409  of  FFDCA. 

While  EPA  has  to  date  only  received 
one  application  for  the  registration  of  an 
insect  repellent  in  packaging  material 
containing  the  active  ingredient  methyl 
salicylate,  today's  rule  is  not  limited  to 
inert  ingredients  in  insect  repellents 
containing  only  methyl  salicylate. 
Rather,  this  regulation  excepts  from  the 
definition  of  pesticide  chemical  and 
pesticide  chemical  residue  any  inert 
ingredient  that  is  a  component  of  the 
food  packaging  material  of  insect 
repellent-impregnated  food  packaging. 
Upon  consultation,  both  EPA  and  FDA 
beUeve  that  the  identity  of  the  insect 
repellent  in  the  packaging  material  is 
not  relevant  to  a  determination  under 
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section  201(q)(3)  regarding  whether  it  is 
appropriate  to  except  an  inert  ingredient 
firom  the  definition  of  pesticide 
chemical  or  pesticide  chemical  residue. 
As  noted  above,  that  determination 
turns  only  on  whether:  (1]  The 
occurrence  of  residues  of  the  substance 
in  or  on  food  is  attributable  primarily  to 
the  use  of  substances  for  a  pesticidal 
^purpose  in  the  production,  storage, 
processing,  or  transportation  of  food; 
and  (2)  whether  it  is  more  appropriate 
to  regulate  such  substances  under 
another  provision  of  FFDCA  other  than 
sections  402(a)(2)(B)  and  408.  Both  EPA 
and  FDA  believe  that  inert  ingredients 
that  are  the  components  of  the  food 
packaging  material  in  insect  repellent- 
impregnated  food  packaging  are  more 
appropriately  regulated  by  FDA  under 
FFDCA. 

The  exception  authority  imder 
FFDCA  section  201(q)(3)  is  new;  no 
exceptions  are  ourently  established  in 
40  CFR  part  180.  The  current  structure 
of  part  180  does  not  provide  the  space 
for  EPA  to  create  a  new  section  devoted 
to  these  exceptions  except  at  the  end  of 
subpart  B,  far  removed  from  where  it 
should  be  organizationally.  This  rule 
overcomes  this  difficulty  by  removing 
existing  text  imder  §  180.4,  which 
currently  contains  provisions  for 
certification  of  pesticide  chemical 
usefulness  and  residue  estimate 
opinions.  These  provisions  were 
eliminated  from  FFDCA  by  FQPA  and 
the  corresponding  regulations  are  no 
longer  needed. 

In  its  place,  EPA  is  revising  §  180.4  to 
contain  exceptions  granted  under 
FFDCA  section  201(q)(3).  This  would 
locate  these  exceptions  close  to  the 
beginning  of  part  180  where  they  should 
logically  reside. 

V.  Public  Record  and  Electronic 


The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  "300605"  (including  conunents 
and  data  submitted  electronically  as 
described  below).  A  pubUc  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
doaunent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  opp- 
docketOepamail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
300605."  Electronic  conunents  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

VI.  Regulatory  Assessment 
Requirements 

As  an  exception,  this  action  does  not 
impose  any  regulatory  obligations. 
Under  Executive  Order  12866  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4, 1993),  it  has  been 
determined  that  tiiis  rule  is  not 
"significant"  and  is  not  subject  to  OMB 
review.  This  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  imder  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et. 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104^).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entiUed 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898. 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Law-Income 
Populations  ^9  FR  7629,  February  16, 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997).  In 
addition,  this  action  does  not  involve 
any  standards  that  would  require 
Agency  consideration  pursuant  to 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  (Pub.  L.  104-113). 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  this  regulatory  action  will 
not  have  a  si^uficant  economic  impact 
on  a  substantial  number  of  small 
entities,  because  this  regulatory  action  is 
an  exemption  and  imposes  no 
regulatory  obligations.  EPA  will  provide 
this  information  to  the  Small  Business 
Administration's  office  of  Advocacy 
upon  request. 

Vn.  Submission  to  Qngress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 


Agency  will  submit  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  Uie  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  rule  in  today's 
Federal  Register.  This  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environrhental  protection. 
Administrative  practice  and  procedure. 
Agricvdtural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  23, 1998. 
Carol  M.  Browner, 
AdministTXJtor. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  part  180 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321(q],  346(a)  and 
371. 

2.  The  part  heading  for  part  180  is 
revised  to  read  as  follows: 

PART  180— TOLERANCES  AND 
EXEMPTIONS  FROM  TOLERANCES  FOR 
PESTICtDE  CHBIiCALS  IN  FOOD 

3.  Section  180.1  is  amended  by 
revising  paragraph  (k)  and  adding  new 
paragraph  (o)  to  read  as  follows: 

S  180.1    DefinitioM  and  interpretations. 

•  »        •        *        • 

(k)  The  term  pesticide  chemical 
means  any  substance  that  is  a  pesticide 
within  the  meaning  of  the  Federal 
Insecticide.  Fungicide,  and  Rodentidde 
Act,  includ^g  all  active  and  inert 

ingredients  of  such  pesticide. 

•  •        •        •        • 

(0)  The  term  pesticide  chemical 
residue  means  a  residue  on  or  in  a  raw 
agricultural  commodity  or  processed 
food  of: 

(1)  A  pesticide  chemical;  or 

(2)  Any  other  added  substance  that  is 
present  on  or  in  the  commodity  or  food 
primarily  as  a  result  of  the  metabolism 
or  other  degradation  of  a  pesticide 
chemical. 

4.  By  revising  §  180.4  to  read  as 
follows: 

§180.4    ExoaptkNW. 

The  substances  listed  in  this  section 
are  excepted  from  the  definitions  of 
"pesticide  chemical"  and  "pesticide 
chemical  residue"  under  FTOCA  section 
201(q)(3)  and  are  therefore  exempt  from 
regulation  under  FFDCA  section 
402(a)(2)(B)  and  408.  These  substances 
are  subject  to  regulation  by  the  Food 
and  Drug  Administration  as  food 
additives  under  FFDCA  section  409. 

(a)  Inert  ingredients  in  food  packaging 
impregnated  with  an  insect  repellent 
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when  such  inert  in^«dients  are  the 
components  of  the  food  packaging 
material  (e.g.,  paper  and  papwboard, 
coatings,  adhesives,  and  polymers), 
(b)  (Reserved] 

[FR  Doc  98-5415  Filed  3-3-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPW1180 
[OPP-a00e06A:  FRL-677»-«] 
RIN207O-AD20 

PiMcM— ;  FFDCA  Jurisdiction  ov«r 
Food  PaclMQinQ  ImpragrMtod  with  an 
hwoct  Ropoltont  Trwwtarrad  to  FDA 

AGENCY:  Environinental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 


r:  Elsewhere  in  today's  Federal 
r,  EPA  is  issuing  a  direct  final 
rule  which  gives  the  Food  and  Drug 
Administration  (FDA)  sole  jurisdiction 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  for  food 
packaging  (e.g.,  paper  and  papeiboard. 
coatings,  adhesives.  and  polymers) 
which  is  impregnated  with  an  insect 
repellent.  To  efifectuate  that  transfer,  the 
rule  excepts  certain  inert  ingredients 
from  the  definitions  of  "pesticide 
chemical"  and  "pesticide  chemical 
residue."  Specifically,  the  exception 
applies  to  those  inert  ingredients  that 
are  the  oomponmts  of  the  food 
packaging  (e.g.,  paper  and  papeiboard, 
coatings,  adhesives.  and  polymers) 
which  is  impregnated  with  an  insect 
repellent.  Under  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act 
(FIFRA).  EPA  still  regulates  the  food 
packaging  material  impregnated  with  an 
insect  repellmt  as  an  inert  ingredient  of 
the  pesticide  product.  EPA  is  issuing  the 
action  as  a  direct  final  rule  without 

Erior  proposal  because  the  Agency 
alieves  that  the  action  is  not 
controversial  and  will  not  result  in  any 
adverse  comments.  A  detailed  rationale 
for  the  promulgation  of  the  rule  is  set 
forth  in  the  direct  final  rule,  along  with 
the  details  of  the  rule.  With  this 
corresponding  action,  EPA  is  providing 
an  oppoitxmity  for  the  public  to  submit 
adverse  comment  on  this  issue.  If  no 
relevant  adverse  comment  is  submitted 
in  response  to  this  proposed  rule,  the 
direct  final  rule  will  become  effective 
Mrithout  any  further  action  by  the 
Agency.  If,  however,  a  relevant  adverse 
comment  is  received  during  the 
comment  period,  the  direct  final  rule 
will  be  withdrawn  and  the  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule,  or  EPA  may 
request  additional  public  comments. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  April  3, 1998. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 


Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  119, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamall.epa.gov.  Follow  the 
instructions  under  Unit  U.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Informatioo  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  die  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice. 
FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  Robert  Torla,  Biopesticides  and 
Pollution  Prevention  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location, 
telephone  niunber,  and  e-mail  address: 
5th  Floor  Crystal  Station,  2800  Crystal 
Drive,  Arlington,  VA,  (703)  308-8098; 
torla.robert@epamail.epa.gov. 
SUPPLBIBITARY  INFORMATION: 

I.  Background 

For  detailed  information  about  the 
action,  see  the  direct  final  rule  which  is 
published  elsewhere  in  today's  Federal 
Register. 

n.  Public  Record  and  Electronic 
Sulnnissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  "300605"  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  opp- 
docketdepamail.epa.gov 


Electronic  comments  miist  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  nimiber  "OPP- 
300605."  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

m.  Regulatory  AaseKment 
Requirements 

As  an  exception,  this  action  does  not 
impose  any  regiilatory  obligations. 
Under  Executive  Order  12866  entiUed 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4. 1993),  it  has  been 
determined  that  this  proposed  rule  is 
not  "significant"  and  is  not  subject  to 
OMB  review.  This  proposed  rule  does 
not  contain  any  Information  collections 
subject  to  OMB  approval  under  the 
Paperworic  Reduction  Act  (PRA),  44 
U.S.C.  3501  et.  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consiiltation  as  specified  by  Executive 
Order  12875.  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  In 
addition,  this  action  does  not  involve 
any  standards  that  would  require 
Agency  consideration  pursuant  to 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  (Pub.  L.  104-113). 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  this  regulatory  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  niimber  of  small 
entities,  because  this  regulatory  action  is 
an  exemption  and  imposes  no 
regulatory  obligations.  EPA  will  provide 
this  information  to  the  Small  Business 
Administration's  office  of  Advocacy 
upon  request. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultiual  commodities.  Pesticides 
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and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  23, 1998. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc  98-5416  Filed  3-3-98;  8:45  am] 
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Part  V 

Department  of 
Health  and  Human 
Services 


Office  of  Public  Health  and  Science; 
Announcement  of  Availability  of  Funds 
for  Family  Planning  Services  Grants; 
Notice 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlo*  Of  Public  Health  and  Sciance; 
Announcamant  of  Availability  of  Funds 
for  Family  Planning  Sarvicaa  Qrants 

AOENCY:  Office  of  Population  Affairs. 
OPHS.  HHS. 
ACnON:  Notice: 


f:  The  Office  of  Population 
AfEaiis  announces  the  availability  of 
fluids  for  FY  1998  family  planning 
services  grant  projects  under  the 
authority  of  Title  X  of  the  Public  Health 
Service  Act  (42  U.S.C.  300,  et  seq.)  and 
solicits  applications  for  competing  grant 
awards  to  serve  the  areas  and/or 
populations  set  out  below.  Only 
applications  which  propose  to  serve  the 
populations  and/or  areas  listed  in  Table 
I  will  be  accepted  for  review  and 
possible  funding. 
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DATES:  Application  due  dates  vary.  See 
Supplementary  Information  below. 
ADDRESSES:  Completed  applications  for 
DHHS  Region  II  should  be  sent  to: 
Office  of  Grants  Management  for  Family 
Planning  Services,  101  Marietta  Tower, 
Suite  1106,  Atlanta,  GA  30323. 

Completed  applications  for  DHHS 
Regions  V.  VI.  Vn.  VXH.  DC  and  X  should 
be  sent  to:  Office  of  Grants  Management 
for  Family  Planning  Services.  1301 
Young  Street.  Suite  1124.  Dallas.  TX 
75202. 

Additional  information  may  be 
obtained  from  the  Regional  Health 
Administrator  at  the  addresses  below: 
Reffon  n  (New  Jersey,  New  York,  Puerto 

Rico,  Virgin  Islands): 
DHHS/PHS  Region  n.  26  Federal 

Plaza.  Room  3337.  New  York,  NY 

10278 
Region  V  (Illinois,  Indiana.  Michigan, 

Minnesota,  Ohio,  Wisconsin): 
DHHS/PHS  Region  V,  105  West 

Adams  Street.  17th  Floor,  Chicago, 

IL  60603 
Region  VI  (Arkansas,  Louisiana,  New 

Mexico,  Oklahoma,  Texas): 
DHHS/PHS  Region  VI.  1301  Young 

Street.  Suite  1124.  Dallas.  TX  75202 
Region  V17(Iowa,  Kansas,  Missouri, 

Nebraska): 
DHHS/PHS  Region  Vn,  601  East  12th 

Street,  Room  210,  Kansas  City,  MO 

64106 
i?egion  VZZ7  (Colorado,  Montana,  N. 

Dakota,  S.  Dakota,  Utah,  Wyoming): 
DHHS/PHS  Region  Vm,  1961  Stout 

Street,  Denver,  CO  80294 
Region  lY  (Arizona.  California.  Hawaii, 

Nevada,  Commonwealth  of  the 
.  Northern  Mariana  Islands, 


American  Samoa,  Guam,  Republic 

of  Palau,  Federated  States  of 

Micronesia,  Republic  of  the 

Marshall  Islands): 
DHHS/PHS  Region  DC.  50  United 

Nations  Plaza,  Room  327,  San 

Francisco,  CA  94102 
Region  X  (Alaska,  Idaho,  Oregon, 

Washington): 
DHHS/PHS  Region  X,  Blanchard 

Plaza,  2201  Sixth  Avenue,  M/S  RX- 

20,  Seattle,  WA  98121 
FOR  FURTHER  INFORMATION  ON  PROGRAM 
REOURBHENTS  CONTACT:  Regional 
Program  Consultants  for  Family 
Planning:  Region  II,  Barry  Gordon— 212/ 
264-2535;  Region  V,  Janice  Ely— 312/ 
353-3864;  Reigion  VI,  Paul  Smith— 214/ 
767-3072;  Region  VH,  William  S. 
Royster,  Jr.— 816/426-2924;  Region  Vm, 
John  J.  McCarthy.  Jr.— 303/844-5955 
Ext.  399;  Region  IX,  James  Hausei^-415/ 
437-8116;  Region  X.  Sharon  Schnare— 
206/615-2501. 
FOR  FURTHER  INFORMATION  ON 
ADMMOTRATIVE  AND  BUOQETARY 
REQURBMENTS  CONTACT:  Region  11:  June 
Faizi  (Office  of  Grants  Management)— 
404/331-9584;  Regions  V.  VI,  VH,  Vffl, 
IX,  X:  Maudeen  Picket  (Office  of  Grants 
Management)— 214/767-3401. 
SUPPLEMENTARY  INFORMATION:  Title  X  of 
the  Public  Health  Service  Act,  42  U.S.C 
300,  et  seq..  authorizes  the  Secretary  of 
Health  and  Human  Services  (HHS)  to 
award  grants  to  public  or  private 
nonprofit  entities  to  assist  in  the 
establishment  and  operation  of 
voluntary  family  planning  projects  to 
provide  a  broad  range  of  acceptable  and 
eRiective  family  planning  methods  and 
services  (includkig  natural  family 
planning  methods,  infertility  services, 
and  services  for  adolescents).  The 
statute  requires  that,  to  the  extent 
practicable,  entities  shall  encourage 
family  participation.  Also,  Title  X  funds 
may  not  be  used  in  programs  where 
abortion  is  a  method  of  family  planning 

Implementing  regulations  appear  at 
42  CFR  part  59,  subpart  A. 

On  February  5. 1993,  HHS  published 
at  58  FR  7462  an  interim  rule  that 
suspends  the  1988  Title  X  rules, 
pending  the  promulgation  of  new 
regulations.  The  principal  effect  of  this 
action  was  to  suspend  the  definitions  of 
"family  planning,"  "grantees," 
"prenatal  cara,"  "Tide  X,"  "Title  X 
Program,"  and  "Title  X  Project" 
presently  found  at  42  CFR  59.2  and  42 
CTR  59.7-59.10.  Propped  rules  were 
also  published  at  58  FR  7464  on  the 
same  date.  During  the  pendency  of 
rulemaking,  the  policies  and 
interpretations  relating  to  the  provision 
of  abortion  related  services  by  Title  X 
grantees  that  were  in  effect  prior  to  the 


issuance  of  the  1988  rule,  including 
those  set  out  in  the  1981  Family 
Planning  Guidelines,  are  being  used  by 
the  program.  Copies  of  the  pr8-1988 
policies  and  interpretations  are 
available  fgrni  the  Regional  Program 
Consultantslisted  above. 

Priorities  that  represent  overarching 
goals  for  the  Title  X  program  include: 

(1)  Increasing  outreach  to  individuals 
not  likely  to  seek  services,  including 
males,  homeless  persons,  disabled 
persons,  substance  abusers,  and 
adolescents*, 

(2)  Expanding  the  comprehensiveness 
of  reproductive  health  services, 
including  STD  and  cancer  screening  and 
prevention,  increased  involvement  of 
male  partners,  HIV  prevention, 
education  and  counseling,  and 
substance  abuse  screening  and  refierral; 

(3)  Serving  adolescents,  including 
more  community  education,  emphasis 
on  postponement  of  sexual'activity,  and 
more  accessible  provision  of 
contraceptive  counseling  and 
contraception; 

(4)  Eliminating  disincentives  to 
providing  long-acting,  highly  effective 
contraceptives,  serving  high  risk  (and 
high-unit  cost)  clients,  and  providing 
nonrevenue-generating  services  such  as 
community  education  and  prevention 
services;  and 

(5)  Emphasizing  training  and 
retention  of  women's  health  nurse 
practitioners,  particularly  nvuse 
practitioners  from  population  groups 
that  have  been  under-represented,  and 
nurse  practitioners  serving 
disadvantaged  and  medictdly 
underserved  communities. 

These  program  priorities  are  being 
pursued  to  the  extent  that  funding  or 
increases  in  program  efficiency  allow. 
Some  funding  may  be  available  to  Title 
X  grantees  to  improve  and  expand 
S6rvic6s 

The  FY  1998  budget  for  the  Title  X 
Family  Planning  Program  is  $203.4 
million.  This  amoimt  represents  a  two 
percent  increase  over  the  FY  1997 
budget  of  $198.4  million.  Of  this 
amount,  approximately  $185  million 
will  be  made  available  for  the  provision 
of  Title  X  services.  Approximately  28 
percent  of  the  funds  appropriated  for  FY 
1998  and  made  available  for  Title  X 
services  will  be  used  for  competing 
grants.  The  remaining  funds  will  be 
used  for  non-competing  continuation 
grants  in  all  10  DHHS  regions. 

For  FY  1998,  approximately  $185 
million  will  be  allocated  among  the  10 
DHHS  regions  for  both  competing  and 
non-competing  grants,  and  will  in  turn 
be  awarded  to  public  and  private  non- 
profit agencies  located  within  the 
regions. 
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Each  regional  office  is  responsible  for 
evaluating  applications,  estabUshing 
priorities,  and  setting  funding  levels 
according  to  criteria  in  42  CFR  59.11. 


This  notice  announces  the  availabiUty 
of  funds  for  competitive  family  planning 
service  grants  in  14  States,  the 
Federated  States  of  Micronesia,  the 

Table  I 


Republic  of  Palau,  and  the  Republic  of 
the  Marshall  Islands.  Competing  grant 
applications  are  invited  for  the 
following  areas: 


Populations  or  areas  to  be  served 


Region  I:  No  grants  available  for  competition  in  FY  1998 

Region  II:  New  Jersey , 

Region  III:  No  grants  available  for  competition  in  FY  1998 
Region  IV:  No  grants  available  for  competition  in  FY  1998 
Region  V: 

Illinois 

Indiana 

Michigan  

Minnesota 

Wisconsin  

Region  VI: 

Louisiana  

Texas  

Region  VII: 

Iowa 

Iowa 

Region  VIII:  Montana 

Region  IX: 

Califomia  

Arizona  

Gia  River,  Arizona 

Washoe  County.  Nevada 

Federated  States  of  Micronesia 

Republic  of  Palau 

Republic  of  the  Marshal  Islands 

Region  X:  Columbia,  WiUamette  Counties,  OR  

Total 


Number 
of  com- 
peting 
grants  to 

be 
awarded 


21 


FY  1998  fund- 
ing 


$6,267,314 


5,803.902 
3,934.048 
4,929.377 
1,880,359 
2.791.661 

3.500,000 
600,000 

1,728,500 

618,000 

1,046,454 

16,727,662 

2.478,353 

146,532 

237.937 

141.353 

45.480 

67.864 

644.828 


53.589.614 


Application 
due  date 


8/31/97 


8/31/97 
9/30/97 

11/30/97 
8AJ1/97 

10/31/97 

2/28/98 
5/31/98 

2/28/98 
5/31/98 
2/28^ 

8/3(V97 
8/30/97 
2/28/98 
2/28/98 
2/28/98 
2/28/98 
2/28/98 
2/28/98 


Grant  fund- 
ing date 


12/31/97 


12/31/97 
1/31/98 
3/31/98 

12/31/97 
2/28/98 

6/30/98 
9/30/98 

6/30/98 
9/29/98 
6/30/98 

12/31/97 
12/31/97 
6/30/98 
6/30/96 
6/30^ 
6/30/98 
6/30/98 
6/30/98 


Applications  must  be  postmarked  or, 
if  not  sent  by  U.S.  mail,  received  at  the 
appropriate  Grants  Management  Office 
no  later  than  close  of  business  on 
application  due  dates  Hsted  above. 
Private  metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  which  are  postmarked  or, 
if  not  sent  by  U.S.  mail,  delivered  to  the 
appropriate  Grants  Management  Office 
later  than  the  appUcation  due  date  will 
be  judged  late  and  will  not  be  accepted 
for  review.  (Applicants  should  request  a 
legibly  dated  postmark  for  the  U.S. 
Postal  Service.)  Applications  which  do 
not  conform  to  the  requirements  of  this 
program  annoimcement  or  do  not  meet 
the  applicable  regulatory  requirements 
at  42  CFR  part  59,  subpart  A  will  not  be 
accepted  for  review.  Applicants  will  be 
so  notified,  and  the  applications  will  be 
retmned. 

AppUcations  will  be  evaluated  on  the 
following  criteria: 

(1)  The  nimiber  of  patients  and,  in 
particular,  the  nmnber  of  low-income 
patients  to  be  served: 


(2)  The  extent  to  which  family 
planning  services  are  needed  locally; 

(3)  The  relative  need  of  the  appUcant; 

(4)  The  capacity  of  the  applicant  to 
make  rapid  and  effective  use  of  the 
Federal  assistance; 

(5)  The  adequacy  of  the  apphcant's 
facihties  and  staff; 

(6)  The  relative  availabihty  of  non- 
Federal  resources  within  the  commimity 
to  be  served  and  the  degree  to  which 
those  resources  are  committed  to  the 
project;  and 

(7)  The  degree  to  which  the  project 
plan  adequately  provides  for  the 
requirements  set  forth  in  the  TiUe  X 
regulations. 

Application  Requirements 

Apphcation  kits  (including  the 
application  form,  PHS  5161)  may  be 
obtained  by  contacting  the  appropriate 
Office  of  Grants  Management  in  AUanta 
or  Dallas.  Limited  tec£ucal  assistance 
regarding  programmatic  aspects  of 
proposal  preparation  is  available  from 
the  regional  offices.  For  information  on 
administrative  and  budgetary  aspects  of 
proposal  preparation,  contact  the 


appropriate  Office  of  Grants 
Management.  An  appUcation  must 
contain:  (1)  a  narrative  description  of 
the  project  and  the  manner  in  which  the 
applicant  intends  to  conduct  it  in  order 
to  carry  out  the  requirements  of  the  law 
and  regulations;  (2)  a  budget  that 
includes  an  estimate  of  project  income 
and  costs,  with  justification  for  the 
amoimt  of  grant  funds  requested;  (3)  a 
description  of  the  standards  and 
quaUfications  that  will  be  required  for 
all  personnel  and  facilities  to  be  used  by 
the  project:  and  (4)  such  other  pertinent 
information  as  may  be  required  by  the 
Secretary  as  specified  in  the  application 
kit.  In  preparing  an  application, 
appUcants  should  respond  to  all 
applicable  regulatory  requirements. 
(The  information  collections  contained 
in  this  notice  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  control  number  0937-0189.) 

The  Office  of  PubUc  Health  and 
Science  (OPHS)  requires  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  prtMnote  the  non-use 
of  all  tobacco  products.  This  is 
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consistent  with  the  OPHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Application  Review  and  Evaluation 

Each  regional  office  is  responsible  for 
conducting  its  own  competitive 
application  reviews.  Applications  must 
be  submitted  to  the  appropriate  Office  of 
Grants  Management  at  the  address  listed 
above.  Staff  are  available  to  answer 
questions  and  provide  limited  technical 
assistance  in  the  preparation  of  grant 
applications. 

Grant  Awards 

Grant  projects  are  generally  approved 
for  3  to  5  years  with  an  annual  non- 
competitive review  of  a  continuation 
application  to  obtain  continued  support. 
Non-competing  continuation  awards  are 
subject  to  factors  such  as  the  project 
making  satisfactory  progress  and  the 
availability  of  funds.  In  all  cases, 


continuation  awards  require  a 
determination  by  HHS  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Government. 

Review  Under  Executive  Order  12372 

Applicants  under  this  announcement 
are  subject  to  the  review  requirements  of 
Executive  Order  12372, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities,  as 
implemented  by  45  CFR  part  100.  As 
soon  as  possible,  the  applicant  should 
discuss  the  project  with  the  State  Single 
Point  of  Contact  (SPOC)  for  each  State 
to  be  served.  The  application  kit 
contains  the  currently  available  listing 
of  the  SPOCs  which  have  elected  to  be 
informed  of  the  submission  of 
applications.  For  those  States  not 
represented  on  the  listing,  further 
inquiries  should  be  made  to  the 
Governor's  office  of  the  pertinent  states 


for  information  regarding  the  review 
process  designed  by  their  state  or  the 
State  Single  Point  of  Contact  (SPOC)  for 
the  state  in  question.  SPOC  comihents 
must  be  received  by  the  appropriate 
Grants  Management  Office  (Atlanta  or 
Dallas)  30  days  prior  to  the  funding  date 
to  be  considered. 

When  final  funding  decisions  have 
been  made,  each  applicant  will  be 
notified  by  letter  of  the  outcome  of  its 
application.  The  official  docimient 
notifying  an  applicant  that  a  project 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantee  the 
amount  of  money  awarded,  the 
purposes  of  the  grant,  and  terms  and 
conditions  of  the  grant  award. 
Thomas  C.  Kring, 

Acting  Deputy  Assistant  Secretary  for 
Population  Affairs. 

IFR  Doc.  98-5477  Filed  3-3-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  441  and  489 

[HCFA-1152-f] 

RIN0S38-AI31 

Medicare  and  Medicaid  Programs; 
Surety  Bond  Requirements  for  Home 
Health  Agencies 

AOaiCY:  Health  Care  Financing 
Admmistration  (HC7A),  HHS. 
ACrnONt  Final  rule. 

summary:  The  Balanced  Budget  Act  of 
1997  (BBA'97)  requires  each  home 
health  agency  (HHA),  in  order  to 
participate  in  either  the  Medicare  or  the 
Medicaid  program,  to  sec\u«  a  surety 
bond.  On  January  5, 1998,  we  publi^ed 
a  final  rule  with  comment  period  that 
requires  that  each  Medicare- 
participating  HHA  obtain  from  an 
acceptable  authorized  Surety  a  surety 
bond  that  is  the  greater  of  $50,000  or  15 
percent  of  the  annual  amount  paid  to 
the  HHA  by  the  Medicare  program,  as 
reflected  in  the  HHA's  most  recently 
accepted  cost  report.  The  rule  also 
requires  that  an  HHA  participating  in 
Medicaid  must  furnish  a  surety  bond  in 
an  amoimt  that  is  the  greater  of  $50,000 
or  15  percent  of  its  Medicaid  revenues 
to  the  Medicaid  State  agency  in  each 
State  in  which  it  opwates.  tlie  rule  also 
requires  submittal  of  the  initial  bond  to 
HCFA  or  the  State  Medicaid  agency,  or 
both — as  applicable— by  February  27, 
1998.  Because  some  HHAs  have  not 
been  able  to  obtain  a  surety  bond  in 
time  to  meet  the  February  27  date,  we 
are  removing  the  date  by  which  tOiAs 
are  reqtiired  to  submit  the  bonds  to 
HCFA  and/or  the  State  Medicaid 
Agency. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  March  4. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Goldberg,  (410)786-4870 
(Medicare  Provisions).  Mary  Linda 
Morgan,  (410)786-2011  (Medicaid 
Provisions). 
SUPPLBNBfTARY  INFORMATION: 

I.  Background 

The  Balanced  Budget  Act  of  1997 
(BBA'97)  requires  each  home  health 
agency  (HHA)  to  secure  a  surety  bond  in 
an  amount  of  at  least  $50,000  In  order 
to  participate  in  either  the  Medicare  or 
the  Medicaid  program.  This  requirement 
applies  to  all  participating  Medicare  and 
Medicaid  HHAs,  regardless  of  the  date 
their  participation  began.  We  published 
in  the  Federal  Register  a  final  rule  on 


January  5, 1998  (63  FR  292-355)  to 
implement  the  siuety  bond 
requirements.  The  comment  period  on 
that  final  rule  continues  until  March  6, 
1998. 

Generally,  the  rule  requires  each  HHA 
participating  in  Medicare  to  obtain  from 
an  acceptable  authorized  Surety  and 
then  to  fumiah  to  the  fiscal  intennediary 
a  siu«ty  bond  in  an  amount  that  is  the 
greater  of  $50,000  or  15  percent  of  the 
annual  amount  paid  to  the  HHA  by  the 
Medicare  program,  as  such  annual 
amoimt  appears  in  the  HHA's  most 
recently  accepted  cost  report. 

The  rule  alto  prohibits  payment  to  a 
State  for  home  health  services  furnished 
to  Medicaid  recipients  unless  the  HHA 
has  furnished  the  Medicaid  State  agency 
with  a  surety  bond  similar  to  one  that 
meets  Medicare  requirements.  The  date 
for  submittal  of  an  initial  surety  bond  to 
HCFA  and/or  the  State  Medicaid  agency 
is  February  27, 1998. 

n.  Provisioiu  of  this  Final  Rule 

Concerns  about  Surety  Uability  issues 
have  been  raised  by  representatives  of 
the  surety  industry  as  well  as  by  home 
health  agency  representatives.  We 
address  these  concerns  in  a  notice 
published  elsewhere  in  this  edition  of 
the  Federal  Register.  Those  issues  were 
not  apparent  during  our  previous 
discussions  with  the  representatives 
prior  to  the  publication  of  the  final  rule 
on  January  5. 1998.  Therefore,  because 
of  resultant  delays  in  the  ability  of  some 
HHAs  to  secure  surety  bonds  in  time  to 
meet  the  Febmary  27, 1998  date  for 
submittal  to  HCFA  and/or  the  state 
Medicaid  agency,  we  believe  it  is  now 
prudent  to  extend  the  February  27, 1998 
effective  date  for  HHAs  to  furnish  a 
bond.  This  final  rule  deletes  the 
February  27, 1998  effective  date  for  all 
HHAs  to  furnish  a  surety  bond.  The  new 
compliance  date  will  be  60  days  after 
the  date  of  publication  of  the  final  rule 
that  implements  the  technical  changes 
discussed  in  the  notice  appearing 
elsewhere  in  this  edition  of  the  Fednal 
Register.        j 

m.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Re^ster  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulemaking  can  be  waived, 
however,  if  an  agency  finds  good  cause 
that  notice-and-comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  and  it  incorporates 
a  statement  of  the  finding  and  its 
reasons  in  the  rule  issued. 

We  find  good  cause  to  waive  the 
notice-and-c(nnment  procedure  with 
resp>ect  to  this  rule  because  it  is 


impracticable  to  employ  notice  and 
comment  procedures  and  issue  a  rule  on 
or  before  die  cunent  effective  date  for 
bond  submission.  We  also  find  good 
cause  to  waive  notice  and  comment 
procediues  with  respect  to  this  rule 
because  employing  such  procedures 
would,  in  this  instance,  be  contrary  to 
the  public  interest.  We  beUeve  that 
some  reputable  HHAs  are  unable  to 
seoue  the  surety  bond  in  time  to  meet 
the  date  currently  specified  in  the 
regulations,  which  could  result  in  HHAs 
being  unable  to  participate  in  Medicare 
or  Medicaid.  Such  a  result  could  reduce 
significantly  access  to  care  by  program 
beneficiaries  and  that  outcome  woiild  be 
contrary  to  the  public  interest. 

For  these  reasons,  we  find  good  cause 
to  waive  notice-and-comment  and  to 
issue  this  final  rule. 

IV.  Waiver  of  30-Day  Interim  Period 
Befine  Rule  is  Efiiectiye 

We  ordinarily  make  the  effective  date 
of  a  final  rule  at  least  30  days  after  the 
pubUcation  of  the  rule  in  the  Federal 
Register.  However,  the  30-day  interim 
period  can  be  waived  if  an  agency  finds 
good  cause  for  making  the  effective  date 
of  the  rule  earUer  than  30  days  after  the 
pubUcation  of  the  rule  and  the  agency 
publishes  a  brief  statement  with  the  rule 
of  its  findings  and  the  reason  therefore. 
.   We  find  good  cause  to  make  the 
provisions  of  this  rule  effective  on 
publication  in  the  Federal  Register.  For 
the  reasons  discussed  above  in  section 
m.  of  this  preamble,  "Waiver  of 
Proposed  Rulemaking,"  i.e.,  because  we 
find  it  necessary  to  amend  the 
requirement  for  the  submission  of  a 
siuety  bond  to  delay  the  effective  date 
beyond  February  27, 1998,  it  would  be 
both  impracticable  and  contrary  to  the 
pubUc  interest  to  delay  the  effective 
date  of  this  rule.  Therefore,  we  find 
good  cause  to  waive  the  30-day  interim 
period  for  this  rule.  Therefore,  we  have 
made  the  effisctive  date  the  date  of 
publication  in  the  Federal  Register. 

In  accordance  with  the  provisions  of 
E.0. 12866,  this  document  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

List  of  Subjects 

42  CFR  Part  441 

Family  planning.  Grant  programs — 
health.  Infants  and  children,  Medicaid, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  489 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 
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PART  441— SERVICES: 
REQUIREMENTS  AND  UNITS 
APPUCABLE  TO  SPECtnC  SERVICES 

A.  Part  441  is  amended  as  follows: 

1.  The  authority  citation  for  part  441 
continues  to  read  as  foUows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  441.16(i)(l)(i)  is  revised  to 
read  as  follows: 

§441.16    Home  health  agency 
requirements  for  surety  twnds;  Prohibition 
onFFP. 

***** 

(i)  Submission  date  and  term  of  the 
bond. 

(D*  *  * 

(i)  Initial  term:  The  term  of  the  initial 
bond  is  from  January  1, 1998  through  a 


date  specified  by  the  State  Medicaid 
£igency. 


PART  489— PROVIDER  AGREEMENTS 
AND  SUPPUER  APPROVAL 

B.  Part  489  is  amended  as  follows: 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh). 

2.  Section  489.67(a)(1)  is  revised  to 
read  as  follows: 

§489.67    Submission  date  and  term  of  the 
bond. 

(a)  *  *  • 


(1)  Initial  term:  The  term  of  the  initial 
bond  is  frt)m  January  1, 1998  through 
the  end  of  the  HHA's  fiscal  year. 
***** 

(Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  February  26, 1998. 

Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  February  26. 1998. 
Do  uia  E.  ShaUla, 

Secretary. 

[FR  Doc.  98-5655  Filed  2-27-98;  5:05  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Car*  Financing  Administration 

42  CFR  Chaptw  IV 
[HCFA-1038-N] 


Thiftii  Bntwl  RaouiraRMnts  for  Homo 


r:  Health  Care  Financing 
Administratian  (HCFA).  HHS. 

ACnON:  Notice  of  Intent  to  Amend 
Regulations. 


;  This  document  announces 
our  present  intent  to  make  technical 
revisions  to  the  surety  bond  and 
capitalization  regulations  fot  home 
health  agencies  (HHAs)  published  on 
January  5, 1998  (63  FR  292-355).  These 
intended  revisions  include:  generally 
limiting  the  Surety's  liabitity  on  the 
bond  to  the  term  when  it  is  determined 
that  funds  o%ved  to  Medicare  and 
Medicaid  have  become  "unpaid," 
regardless  of  when  the  payment, 
overpayment  or  other  action  causing 
such  hmds  to  be  OMred  took  place; 
establishing  that  a  Surety  will  remain 
liable  on  a  bond  for  an  additional  two 
years  after  the  date  an  HHA  leaves  the 
Medicare  or  Medicaid  program;  and 
giving  a  Surety  the  right  to  appeal  an 
overpayment,  a  dvil  money  penalty,  or 
an  assessment  if  the  HHA  to  which  the 
bond  has  been  issued  Eails  to  pursue  its 
rights  of  appeal.  These  revisions  should 
help  smaller,  reputable  HHAs,  such  as 
non-profit  visiting  nurse  associations, 
obtain  surety  bonds  without  weakening 
protections  to  Medicare  and  Medicaid 
inherent  in  the  bond  requirements. 
FOR  FURTHBt  MFORMATWN  CONTACT. 
Ralph  Goldberg.  (410)786-4870 
(Medicare  Provisions).  Mary  Linda 
Morgan.  (410)786-2011  (Medicaid 
Provisicms). 
aUPW  nWIITARY  MFORMA-nON: 

I.  Background 

The  Balanced  Budget  Act  of  1997 
(BBA'97)  requires  each  home  health 
agency  (HHA)  to  furnish  a  surety  bond 
in  an  amount  of  at  least  $50,000  in  order 
to  participate  in  either  the  Medicare  or 
the  Medicaid  program.  This  requirement 
applies  to  all  participating  MecUcare  and 
Medicaid  HHAs,  re^rdless  of  the  date 
their  participation  began.  These 
provisions  were  implemented  in  a  final 
rule  published  in  the  Federal  Register 
(63  FR  292-355)  on  January  5, 1998.  The 
comment  period  for  that  rule  continues 
until  March  6, 1998. 


Generally,  the  rule  requires  each  HHA 
participating  in  Medicare  to  obtain  &om 
an  acceptable  authorized  Surety  and 
then  to  furnish  to  its  fiscal  intermediary 
a  surety  bond  in  an  amoimt  that  is  the 
greater  of  $50,000  or  15  percent  of  the 
annual  amount  paid  to  the  HHA  by  the 
Medicare  program,  as  such  annual 
amount  appears  in  the  HHA's  most 
recently  accepted  cost  report.  Although 
the  regulation  currently  states  15 
percent,  this  percentage  is  open  to 
reconsideratioiL 

The  rule  also  prohibits  payment  to  a 
State  for  home  health  services  furnished 
to  Medicaid  recipients  unless  the  HHA 
has  furnished  the  State  Medicaid  agency 
with  a  surety  bond  comparable  to  one 
that  meets  Medicare  requirements. 

n.  Provisions  (tfthis  Notice  of  Intent 

The  purpoee  of  this  docimient  is  to 
advise  the  public  of  our  present  intent 
to  make  technical  revisions  to  the 
January  5, 1998  final  rule  as  a  result  of 
concerns  that  have  been  raised  thus  far. 
The  public  will  be  given  the 
opportimity  to  comment  on  these  and 
any  other  revisions  or  supplements  to 
the  rule.  The  conent  comment  period 
extends  through  March  6, 1998,  and  we 
will  consider  all  comments  received 
through  that  period.  However,  based  on 
our  analysis  of  the  comments  received 
to  date,  we  believe  that  certain  technical 
changes  to  the  regulation  will  benefit 
the  Medicare  and  Medicaid  programs, 
the  siirety  industry,  and  responsible 
HHAs. 

Concerns  have  been  raised  by 
representatives  of  the  s\u«ty  industry, 
including  the  Siuety  Association  of 
America,  the  American  Insurance 
Association,  and  the  National 
Association  of  Surety  Bond  Producers, 
as  well  as  home  health  agency 
representatives.  These  technical  issues 
were  not  apparent  during  our  previous 
discussions  with  the  associations  prior 
to  the  publication  of  the  final  rule. 
Described  below  are  the  changes  that  we 
are  considering,  as  well  as  a  discussion 
of  their  intended  effect.  In  general,  these 
contemplated  changes  address  concerns 
regarding  the  uncertainty  of  the  scope  of 
a  Surety's  liability  imder  the  regulation, 
which  appears  to  have  resulted  in  less 
than  a  fully  robust  market  for  obtaining 
bonds. 

1.  We  would  generally  lim  ,.  the 
Surety's  liability  on  the  bond  to  the  term 
during  which  we  determine  that  funds 
owed  to  Medicare  or  Medicaid  have 
become  "unpaid,"  regardless  of  when 
the  payment,  overpayment,  or  other 
action  causing  such  funds  to  be  owed 
took  place. 

This  change  would  address  concerns 
relating  to  the  cumulative  liability  that 


could  result  from  the  current  regulation 
which  links  liability  on  the  bond  to  the 
term  during  which  payments  are  made 
or  civil  money  penalties  or  assessments 
are  imposed.  Specifically,  the  concern  is 
that  the  potential  liability  for 
overpayments,  dvil  money  penalties, 
and  assessments  inciirred  during  the 
term  of  the  bond  would  continue  for  a 
number  of  years.  Due  to  the  sometimes 
lengthy  process  for  determining 
overpayments,  a  surety  might  not  find 
out  ^t  it  owes  money  to  Medicare  or 
Medicaid  under  a  particular  bond  until 
several  years  later.  Moreover,  in  cases  of 
fraud,  there  generally  is  no  statute  of 
limitations.  This  long-term  exposure 
makes  it  very  difficult  for  sureties  to 
accurately  gauge  the  risk  in 
imderwriting  a  bond.  A  significant 
advantage  of  changing  the  regulation  to 
relate  the  bond  to  the  "period  of 
discovery"  (rather  than  the  year  of 
Medicare  or  Medicaid  payment)  is  that 
it  extends  the  protection  of  the  bond  to 
cover  payments  made  in  prior  years. 
That  is,  a  bond  written  in  1998  would 
also  extend  the  Utility  to  paymraits 
made  in  prior  years  as  long  as  the 
overpayments  determined  from  such 
payments  become  "unpaid"  in  1998. 
This  would  benefit  the  Medicare  and 
Medicaid  programs  by  providing 
coverage  for  overpayments  arising  out  of 
payments  made  in  prior  years,  but  for 
which  overpayments  become  "unpaid" 
in  1998  or  subsequent  years.  It  would 
also  benefit  the  sureties  by  allowing 
them  to  know  with  greater  certainty 
their  potential  liability  under  the  bonds, 
which  in  turn  would  fadlitate 
underwriting  the  bonds.  The  proposed 
change  would  convert  the  bond  to  a 
"daims  made"  type  of  coverage  and 
would  place  the  risk  of  losses 
discovered  in  futiire  years  on  the  then 
current  Surety. 

2.  Establish  that  a  Surety  will  have 
liability  for  an  additional  two  years  after 
a  home  health  agency  leaves  the 
Medicare  or  Medicaid  program. 

Both  the  Medicare  and  Medicaid 
regulations  would  be  amended  to 
require  that  the  bond  must  provide  that 
if  the  HHA's  partidpation  in  the 
program  tenninatas,  whether  volimtarily 
or  involuntarily,  the  term  of  the  bond 
would  automatically  be  extended  for  a 
period  of  two  years  after  the  date  of 
termination.  This  contingency  period 
would  protect  Medicare  and  Medicaid 
in  the  event  that,  for  example,  an 
overpayment  is  discovwed  after  an  HHA 
terminates.  This  provision  complements 
change  1 ,  and  is  necessary  because  the 
terminated  HHA  would  not  have 
submitted  a  "current"  siirety  bond. 
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3  Give  bond  companies  the  right  to 
appeal  overpayments,  civil  money 
penalties,  and  assessments. 

This  change  would  grant  the  Surety 
the  HHA's  appeal  rights  if  the  HHA  fails 
to  exercise  them.  The  present  Medicare 
regulation  gives  a  Surety  legal  standing 
only  upon  assignment  by  the  HHA.  The 
present  Medicaid  regulation  limits  a 
Surety's  appeal  rights  to  those 
estabUshed  by  the  State  Medicaid 
agency.  We  would  amend  the  regulation 
to  ensure  that  the  Surety  will 
automatically  succeed  to  the  HHA's 
appeal  rights  if  the  HHA  does  not 
appeal— even  if  the  HHA  has  not 
assigned  its  rights  to  the  Surety. 
However,  if  the  HHA  has  appealed,  the 
Siu^ty  would  not  have  the  right  to  assert 
an  appeal. 

We  intend  to  proceed  expeditiously  at 
the  close  of  the  March  6  comment 
period  to  make  whatever  changes  are 
necessary  in  the  final  regulation  so  that 
it  is  as  strong  as  it  can  be  in  protecting 
Medicare  and  Medicaid,  while  not 
unduly  biutiening  reputable  HHAs. 

The  regulation,  as  published  on 
January  5. 1998,  required  an  HHA  to 


submit  a  siu^ty  bond  to  HCFA  and/or 
the  Medicaid  State  agency,  as 
appropriate,  by  February  27, 1998. 
Elsewhere  in  this  Federal  Register 
edition  is  a  final  rule  that  removes  the 
date  when  HHAs  must  submit  an  initial 
surety  bond  to  HCFA  and/or  the  State 
Medicaid  agency.  We  have  been  advised 
that  some  HHAs  have  aheady  obtained 
siu«ty  bonds.  For  those  HHAs,  the  bond 
should  be  submitted  to  HCFA  and/or 
the  State  Medicaid  agency.  We  have  also 
been  advised  that  many  HHAs  have 
been  imable  to  obtain  a  surety  bond.  We 
request  that  HHAs  that  are  unable  to 
secure  a  bond  notify  their  Medicare 
fiscal  intermediary  or  State  Medicaid 
agency  of  this  fact  in  writing  by  March 
31, 1998  so  that  we  can  make  an 
accurate  assessment  of  the  niunber  of 
HHAs  without  bonds.  In  the  final  rule 
contemplated  by  this  notice,  the 
compliance  date  for  submitting  bonds 
will  be  specified  and  will  be  60  days 
after  the  publication  of  that  final  rule. 
Until  that  compliance  date,  no  action 
will  be  taken  to  initiate  termination  of, 
or  withhold  Federal  Financial 


Participation  with  respect  to,  an  HHA 
that  has  not  furnished  a  surety  bond. 
The'possible  technical  changes 
discussed  in  this  notice  and  the 
additional  time  for  HHAs  to  obtain 
surety  bonds  appear  to  be  both 
appropriate  and  prudent. 

In  accordance  with  the  provisions  of 
E.0. 12866,  this  document  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare-Hospital 
Insurance  Program,  and  Program  No.  93.778, 
Medical  Assistance  Program) 

Dated:  February  26, 1998. 
Nancy-Ann  Min  DePark, 
Administrator,  Health  Care  Financing 
Administration. 

Dated:  February  26, 1998. 
Donna  E.  Shalaia, 

Secretary. 

(PR  Doc.  98-5654  Filed  2-27-98;  5:05  pm] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Na:  84.033] 

Offle*  Of  Po«ta«condary  Ediicatk>n; 
Fwtoral  Work-Study  Programs 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  closing  date  for  filing 
the  "Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program." 

summary:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  eligible  institution  to 
apply  for  participation  in  the  Woric- 
ODileges  Program  and  to  apply  for 
funding  under  that  program  for  the 
1998-99  award  year  (July  1, 1998 
through  June  30, 1999)  by  submitting  to 
the  Secretary  an  "Institutional 
Application  and  Agreement  for 
Participation  in  the  Work-Colleges 
Prraram." 

lae  Work-Colleges  Program  along 
with  the  Federal  Work-Study  Program 
and  the  Job  Location  and  Development 
Program  are  known  collectively  as  the 
Federal  Work-Study  programs.  The 
Work-Colleges  Program  is  authorized  by 
part  C  of  title  IV  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA). 
CLOSSiO  DATE:  To  participate  in  the 
Work-Colleges  Program  and  to  apply  for 
funds  for  that  program  for  the  1998-99 
award  year,  an  eligible  institution  must 
mail  or  hand-deliver  its  "Institutional 
Application  and  Agreement  for 
Participation  in  the  Work-Colleges 
Program"  to  the  Department  on  or 
before  April  24, 1998.  The  Department 
will  not  accept  the  form  by  facsimile 
transmission.  The  form  must  be 
submitted  to  the  Institutional  Financial 
Management  Division  at  one  of  the 
addresses  indicated  below. 

ADDRESSES:  Applications  and 
Agreements  Delivered  by  Mail.  An 
institutional  application  and  agreement 
delivered  by  mail  must  be  addressed  to 
Ms.  Thomasine  Riley,  Work-Colleges 
Program,  Institutional  Financial 
Management  Division,  U.S.  Department 
of  Education,  P.O.  Box  23781, 
Washington  D.C.  20026-0781.  An 
applicant  must  show  proof  of  mailing 
consisting  of  one  of  the  following:  (1)  A 
legibly  dated  U.S.  Postal  Service 
postmark;  (2)  a  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the  U.S. 
Postal  Service;  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier;  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary  of  Education. 

If  an  institutional  application  and 
agreement  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 


accept  either  of  the  following  as  proof 
of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 

An  institution  should  note  that  the 
U.S.  Postal  Service  does  not  imiformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 

An  institution  is  encouraged  to  use 
certified  or  at  least  first  class  mail. 
Institutions  that  submit  an  institutional 
application  and  agreement  after  the 
closing  date  of  April  24, 1998,  will  not 
be  considered  for  participation  or 
funding  under  the  Work-Colleges 
Program  for  award  year  1998-99. 

Applications  and  Agreements 
Delivered  by  Hand.  An  institutional 
application  and  agreement  delivered  by 
hand  must  be  taken  to  Ms.  Thomasine 
Riley,  Work-Colleges  Program,  Campus- 
Based  Financial  Operations  Branch, 
Institutional  Financial  Management 
Division,  Acccnmting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  Room  4714,  Regional 
Office  Building  3,  7th  and  D  Streets, 
S.W.,  Washin^on,  D.C.  Hand-delivered 
institutional  applications  and 
agreements  will  be  accepted  between 
8:00  a.m.  and  4:30  p.m.  (Eastern  time) 
daily,  except  Saturdays,  Sundays,  and 
Federal  holidays.  An  institutional 
application  and  agreement  for  the  1998- 
99  award  year  that  is  delivered  by  hand 
will  not  be  accepted  after  4:30  p.m.  on 
April  24, 1998. 

SUPPLaiENTARY  INFORMATION:  Under  the 
Work-Colleges  Program,  the  Secretary 
allocates  funds  when  available  for  that 
program  to  eligible  institutions.  The 
Secretary  will  not  allocate  funds  under 
the  Work-Collages  Program  for  award 
year  1998-99  to  any  eligible  institution 
unless  the  institution  files  its 
"Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  I*rogram"  by  the  closing 
date. 

To  apply  for  participation  and 
funding  under  the  Work-Colleges 
Program,  an  institution  must  satisfy  the 
definition  of  "work-college"  in  section 
448(e)  of  the  HEA.  The  term  "work- 
college"  under  the  HEA  means  an 
eligible  institution  that  (1)  is  a  public  or 
private  nonprofit  institution  with  a 
commitment  to  community  service;  (2) 
has  operated  a  comprehensive  work- 
learning  program  for  at  least  two  years; 
(3)  requires  ail  resident  students  who 
reside  on  campus  to  participate  in  a 
comprehensive  work-learning  program 
and  the  provision  of  services  as  an 
integral  part  of  the  institution's 
educational  program  and  as  part  of  the 


institution's  educational  philosophy; 
and  (4)  provides  students  participating 
in  the  comprehensive  work-learning 
program  with  the  opportunity  to 
contribute  to  their  education  and  to  the 
welfare  of  the  community  as  a  whole. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
Work-Colleges  Program: 

(1)  Student  Assi^ance  General 
Provisions,  34  CFR  Part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program,  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportiuaity 
Grant  Program,  34  CFR  Part  673. 

(3)  Federal  Woric-Study  Pn^grams.  34 
CFR  Part  675. 

[A]  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  600. 

(5)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(6)  Govenimentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants],  34  CFR 
Partes. 

(7)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Thomasine  Riley,  Work-Colleges 
Program,  Institutional  Financial 
Management  Division,  U.S.  Department 
of  Education,  P.O.  Box  23781, 
Washington  D.C.  20026-0781. 
Telephone  (202)  708-9750.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociiment,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 
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Anyone  may  aiso  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option  G- 
files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  doaiment 
is  the  document  published  in  the  Federal 
Register. 

(Authority:  42  U.S.C.  2756b) 

Dated:  February  24, 1998. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  98-5548  Filed  3-3-98;  8:45  am] 
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Proclamation  7071  of  March  2,  1998 
Women's  History  Month,  1998 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  Preamble  to  the  Constitution  begins,  "We,  the  people."  Yet  that  phrase 
inspiring  as  it  is,  has  not  always  included  all  Americans.  Women's  history 
in  America  has  been  the  story  of  the  struggle  of  women  of  all  racial,  ethnic 
and  cultural  backgrounds  to  be  included  in  that  simple  but  powerful  state- 
ment. It  IS  the  story  as  well  of  how,  in  striving  to  reach  their  own  great 
potential,  women  have  strengthened  and  enriched  our  Nation. 

In  every  era  of  American  history,  women  have  braved  enormous  challenees 
to  change  our  world  for  the  better.  Women  of  faith  in  the  early  I7th  century 
dared  a  dangerous  journey  and  the  unknown  wilderness  to  seek  freedom 
of  conscience  in  a  new  land.  As  our  Nation  struggled  for  independence 
and  to  establish  a  new,  more  enlightened  form  of  government,  women  like 
Esther  DeBerdt  Reed  and  Sarah  Franklin  Bache  supplied  food,  clothes,  and 
funds  for  Washington's  soldiers.  Freedom  fighters  like  Sojourner  Truth  and 
Hamet  Tubman  led  hundreds  of  enslaved  men  and  women  to  liberty  through 
the  Underground  Railroad,  and  social  reformers  like  Gertrude  Bonnin  ad- 
vanced the  human  rights  of  American  Indians.  Suffragists  like  Susan  B 
Anthony,  Elizabeth  Cady  Stanton,  and  Luisa  Capetillo  challenged  the  conven- 
tions of  their  times  and  sought  to  secure  for  women  one  of  the  most  basic 
rights  within  our  democracy. 

This  year  marks  the  150th  anniversary  of  the  women's  rights  movement 
m  America  and  its  immeasurable  contributions  to  our  Nation's  promise 
of  justice  and  equality  for  all.  The  visionary  women  and  men  who  gathered 
in  Seneca  Falls,  New  York,  in  July  of  1848  for  the  first  Women's  Rights 
Convention  in  history  gave  voice  so  powerfully  to  women's  aspirations 
for  inclusion  and  empowerment  that  iheir  vision  continues  to  shape  our 
world  today. 

Once  disenfranchised,  American  women  now  serve  at  the  highest  levels 
of  government,  as  Justices  of  the  Supreme  Court  and  in  increasing  numbers 
in  the  Cabinet  and  the  United  States  Congress.  Once  denied  the  resources 
and  opportunities  to  play  organized  sports,  American  women  made  sporUng 
history  this  year  by  winning  the  first-ever  Olympic  Gold  Medal  in  women's 
ice  hockey.  Women  are  cracking  the  glass  ceilings  of  corporate  management 
to  lead  some  of  our  country's  most  prominent  businesses.  As  parents  and 
partners,  entrepreneurs  and  artists,  politicians  and  scientists,  women  are 
helping  to  build  an  America  in  which  all  citizens,  regardless  of  gender, 
are  free  to  live  out  their  dreams. 

Thanks  to  the  efforts  of  women  leaders,  little  girls  across  America  today 
know  far  fewer  limits  than  did  their  mothers  and  grandmothers.  But  there 
still  remains  work  to  be  done  to  create  a  more  just  America,  and  we  must 
rededicate  ourselves  to  ending  the  discrimination  that  women  sUll  face. 
We  must  continue  our  efforts  to  help  women  succeed  at  work  and  at  home, 
to  be  free  frtim  violent  crime,  and  to  enjoy  quality  health  care.  In  doing 
so,  we  will  confirm  our  conviction  that  "We,  the  people"  includes  us  all. 
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NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
•  and  laws  of  the  United  States,  do  hereby  proclaim  March  1998  as  Women's 
History  Month.  I  encourage  all  Americans  to  observe  this  month  with  appro- 
priate programs,  ceremonies,  and  activities,  and  to  remember  throughout 
the  year  the  many  voices  and  stories  of  courageous  women  who  have  made 
our  Nation  strong. 

:N  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day 

of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight,  and 

,  of  the  Independence  of  the  United  States  of  America  the  two  hundred 

and  twenty-second. 


|FR  Doc.  96-S616 
Filed  3-3-98;  11:31  am) 
Billing  code  319»-01-P 


MR 


1998 


JMI 


OsJOlU^JUOA  ^jiUjv^^ 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 


Federal  Register/Code  of  Federal  Regulations 

General  Infbnnation,  indexes  and  other  finding 

aids 
E-mail  iiifoOfedreg.nara.gov 

Laws 

For  additional  information 

Presidential  Documents 
Executive  orders  and  proclamations 
The  United  States  Government  Manual 


202-«23-6227 


523-S227 

523-6227 
523-6227 


Other  Services 

Electronic  and  on-line  services  (voice)  523-4634 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TDD  for  the  hearing  impaired  523-6229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers, 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

PUBLIC  LAWS  ELECTRONIC  NOTIFICATION  SERVICE  (PENS) 
Free  electronic  mail  notification  of  newly  enacted  Public  Laws  is 
now  avaUable.  To  subscribe,  send  E-mail  to  lis^nicdetcied.gov 
with  the  text  message:  subKribe  PUBLAWS-L  (your  name).  The 
text  of  laws  is  not  available  through  this  service.  PENS  cannot 
respond  to  specific  inquiries  sent  to  this  address. 

FEDERAL  REGISTER  PAGES  AND  DATES,  MARCH 

10123-10288 2 

10289-10490 3 

10491-10742 4 


Federal  Regtstsr 

Vol.  63.  No.  42 
Wednesday.  March  4,  1998 


CFR  PARTS  AFFECTED  DURING  MARCH 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  afiected  by  documents  published 
the  revision  date  of  each  title. 


smce 


3  CFR 

ProciHiiaUuiu: 

7068 10289 

7069 10487 

7070 10489 

7071 10741 

5CFR 

880 10291 

7  CFR 

900 10491 

929 10491 

982 10491 

989 10491 

9CFR 

2 10493 

3 10493 

10  CFR 

600 10499 

Propoaad  Rulaa: 

430 10571 

12  CFR 

357 10293 

614 10515 

708 10515,  10518 

Proposed  Rules: 

357 10349 

14  CFR 

39 10295,  10297.  10299, 

10301,  10519,  10523,  10527 

91 10123 

382 10528 

Propotad  Rules: 

39 10156,  10157,  10349, 

10572,  10573,  10576.  10579 

15  CFR 

70 10303 

Proposad  Rules: 

2004 10159 

558 10303 

22  CFR 

41 10304 

24  CFR 

597 10714 

25  CFR 

256 10124 

26  CFR 


1. 


Proposed  Rules: 


1. 


.10305 
.10351 


29  CFR 

Propooad  Rulta: 

2200 10166 


30  CFR 

870 10307 

916 10309 

943 10317 

31  CFR 

500 10321 

505 10321 

515 10321 

33  CFR 

117 10139 

40  CFR 

131 10140 

180 10537.  10543,  10545. 

10718 
Prapoaad  Rulaa: 

180 10352.  10722 

300 10582 

42  CFR 

441 10730 

489 10730 

Propoasd  Rules: 

Oh.  IV 10732 

44  CFR 

65 10144.  10147 

67 10150 

Proposed  Rules: 

67 10168 

45  CFR 

Prop  osad  Rulaa: 

283 10264 

307 10173 

46  CFR 

56 10S47 

47  CFR 

1 10153 

22 10338 

24 10153,  10338 

27 10338 

73 10345,  10346 

90 10338 

101 10338 

Propoaad  Rules: 

1 10180 

73 10354,  10355 

48  CFR 

915 10499 

927 10499 

952 10499 

970 10499 

1511 10548 

1515 10648 

1552 10548 


11 


Federal  Register /Vol.  63,  No.  42  /  Wednesday,  March  4,  1998 /Reader  Aids 


VOL 
6  3 


49CFR 

194 10347 

PropoMd  Rulas: 

383 10180 

384 10180 

571 10355 

653 10183 

654 10183 

SOCFR 

21 10550 

600 10677 

622 10154,10561 

660 10677 

679 10569 

697 10154 

679 10583 


ISS 


MR 

4 

1998 

JMI 

Federal  Register/ Vol.  63.  No.  42 / Wednesday.  March  4,  1998 /Reader  Aids 


HI 


REMINDERS 

The  items  in  this  fist  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  MARCH  4,  1998 

ENERGY  DEPARTME^fT 

Acquisition  regulations: 
Management  and  operating 
contracts — 
Cost  reimt)ursement 
clarification  and  remedy 
coordination  official 
estat>llshment;  published 
2-2-98 

ENVlRONME^f^AL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Administrative  amendments; 
published  S-4-98 

Air  quality  implementation 
plans;  approval  and 
promulgation;  veuious 
States: 

Washington;  published  2-2- 
98 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Hydramethylnon;  published 
^4-98 

Mydobutanil;  published  3-4- 
98 

Pendimethalin;  published  3- 
4-98 

FARM  CREDIT 
ADMINISTRATION 

Farm  credrt  system: 
Loan  polictes  and 
operations — 
Interest  rates  and 
charges;  published  3-4- 
98 

Loan  sales  into  secondary 
markets;  relief  from 
minimum  stock 
purchase  and  borrower 
rights  requirements; 
published  3-4-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Haalth  Care  nnancing 
Administration 

Medicare  and  Medicaid: 
Home  health  agencies; 
surety  bond  requiremerrts; 
put>lished  3-4-98 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  buiUing  products 
standards  and  certification 
program;  use  of  materials 
bulletin;  published  2-2-98 


INTERIOR  DEPARTMENT 
Flsh  and  Wildlife  Service 

Migratory  bird  permits: 

Dout>le-crested  cormorant; 
depredation  order 
establishment;  published 
3-4-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier;  published  2-17- 

98 
Dassault;  published  1-28-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Grapes  grown  in — 
California;  comments  due  by 
3-9-98;  published  1-7-98 

Limes  and  avocados  grown  in 
Florida;  comments  due  by 
3-12-98;  published  2-10-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
InspectkMi  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  metiltis  (CEM)- 
affected  countries- 
Oklahoma;  receipt 
authorization;  comments 
due  by  3-9-98; 
published  2-6-98 
Ruminants,  meat  and  meat 
products  from  ruminants, 
and  other  mminant 
products  from  countries 
where  bovine  spongiform 
encephak>pathy  exist; 
restrictions;  comments 
due  by  3-9-98;  published 
1-6-98 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Inspection  servk^s;  refusal, 
suspensk>n,  or  withdrawal; 
comments  due  by  3-13- 
98;  published  1-12-98 

COMMERCE  DEPARTMENT 
NatkMiai  Oceanic  and 
Atmospheric  Administratton 

Ocean  and  coastal  resource 
maneigement: 

Marine  sanctuaries — 
FkNida  Keys  National 
Marine  Sanctuary; 


comments  due  by  3-13- 
98;  published  2-11-98 
COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Eligible  bunched  orders, 
account  identifkation; 
comments  due  by  3-9-98; 
published  1-7-98 

DEFENSE  DEPARTMENT 

Federal  Acquisitk>n  Regulation 
(FAR): 

Contractor  purchasing 

system  review  exclusk)ns; 

comments  due  by  3-9-98; 

published  1-6-98 
Preaward  survey  of 

prospective  conti^ctor; 

quality  assurance 

Correction;  comments  due 
by  3-9-98;  published  1- 
6-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  spark-ignition 
engines  at  or  betow  19 
kikmratts;  phase  2 
emissk)n  standards; 
comments  due  by  3-13- 
98;  published  1-27-98 
Air  programs: 

Stratospheric  ozone 
protectk>n — 

Methyl  bromide  emissions; 
control  through  use  of 
tarps;  comments  due  by 
3-9-98;  published  2-5-98 
Methyl  bromkJe  emissions; 
control  through  use  of 
taips;  comments  due  by 
3-9-98;  published  2-5-98 
Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 

Arizona;  comments  due  by 
3-11-98;  published  2-9-98 

Connectrcut;  comments  due 
by  3-11-98;  published  2-9- 
98 

Mk:higan;  comments  due  by 
3-12-98;  published  2-10- 
98 

Ozone  Transport 
Assessment  Group 
Regk)n;  comments  due  by 
3-9-98;  published  11-7-97 
Texas;  comments  due  by  3- 
11-98;  published  2-9-98 
Clean  Air  Act: 
Ackl  rain  provisons — 
Allowances  for  utility  units 
in  1998;  revisk>n 
methodotogy;  comments 
due  by  3-9-98; 
published  1-7-98 
Pestickjes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 


Bifenthrin;  comments  due  by 

3-10-98;  published  1-9-98 
Fenoxaprop-ethyl;  comments 

due  by  3-10-98;  published 

1-&-98 
Gamma  amirK>butyric  add; 

comments  due  by  3-9-98; 

published  1-7-98 
Glutamic  ackj;  comments 

due  by  3-9-98;  published 

1-7-98 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Freedom  of  lnkxmatk)n  Act; 

implementation: 

Regional  Attorney; 
comments  due  by  3-10- 
98;  published  1-9-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  claims  collectk>n: 
Administrative  offset; 
comments  due  by  3-9-98; 
published  1-8-98 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 
Z); 

Consumer  disctosures; 
simplificatkm  and 
improvement;  comments 
due  by  3-9-98;  published 
2-6-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkyi 
(FAR): 

Conti-actor  purchasing 

system  review  exchjskxis; 

comments  due  by  3-9-98; 

published  1-6-98 
Preaward  survey  of 

prospective  contractor; 

quality  assurance 

Correction;  comments  due 
by  3-9-98;  pitoHshed  1- 
6-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  artd  Drug 
Administration 

Radk)k)gKal  health: 
Diagrxistk:  x-ray  systems 
and  major  components; 
performance  standard; 
commerrts  artd  information 
request;  comments  due 
by  3-11-98;  published  12- 
11-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  nnancing 
Administration 

Medcare  and  medicakj: 

Physkaans'  referrals  to 
health  care  entities  with 
whk:h  ttiey  have  financial 
relationships;  comments 
due  by  3-10-98;  published 
1-9-98 
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Medicare: 
End  stage  renal  disease — 
Optional  prospectively 
determined  payment 
rates  for  skilled  nursing 
facilities;  comments  due 
by  3-10-98;  published 
1-9-98 
Physicians'  refen^s; 
advisory  opiniorts; 
comments  due  by  3-10- 
98;  pubished  1-9-98 
HOUSINQ  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
HUO  building  products 
standards  and  certification 
program;  use  of  materials 
buletins;  comments  due  by 
3-12-98;  published  2-10-98 

JUSTICE  DEPARTMENT 
Mimityi'atlon  and 
NMuraHzalion  Sarvte* 

Immigration: 
Immigration  examination  fee 
account;  adiustment; 
comments  due  by  3-13- 
98;  pubished  1-12-98 

JUSTICE  DEPARTMENT 

Justice  Acquisition  Reguiatioris 

(JAR): 

Federal  Acquisition 
Streamlinirtg  Act  and  the 
National  Performance 


Recommendations; 

implementation;  corrwnents 

due  by  3-10-98;  published 

1-9-98 
LABOR  DEPARTMENT 
■me  anviy  wmi  neann 
AdniMsbalkMi 
Metal  and  nonmetal  mine  and 
coal  mine  safety  and  health: 


Underground  mines — 
Roof-bolting  machines 
use;  safety  starxjards; 
comments  due  by  3-9- 
98;  published  2-12-98 
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due  by  3-9-98;  published  1- 
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Adjustable-rate  mortgage 
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requirements;  comments 
due  by  3-9-98;  published 
1-8-98 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  gmeral 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  tx)0ks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701, 704, 712  and  740 

Organization  and  Operations  of 
Federal  Credit  Unions;  Corporate 
Credit  Unions;  Credit  Union  Service 
Organizations;  Advertising 

agency:  National  Credit  Union 
Administration  (NCUA). 

action:  Final  rule. 

SUMMARY;  The  final  regulation  updates, 
clarifies  and  streamlines  existing  rules 
concerning  credit  imion  service 
oiganizations  (CUSOs),  a  common 
means  of  outside  provision  of  services 
to  federal  credit  unions  (FCUs)  and  to 
credit  imion  members.  The  final  rule 
clarifies  NCUA's  authority  to  review 
CUSO  books,  records,  and  operations, 
adds  corporate  separateness 
requirements  and  additional  permissible 
services,  changes  the  legal  opinion 
requirements,  maintains  safety  and 
'soundness  criteria,  and  ensures  the 
continuity  and  growth  of  services  to 
FCUs  and  their  members  conducted 
through  CUSOs.  Related  conforming 
changes  are  also  made  to  credit  union 
service  contract,  fixed  asset,  and 
corporate  credit  union  rules. 

DATES:  This  rule  is  effective  April  1, 
1998.  except  for  §  712.3(d)  which  is 
effective  December  31, 1998. 

ADDRESSES:  National  Credit  Union 
Administration.  1775  Ehike  Street, 
Alexandria,  Virginia  22314-3428. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  "Sparky"  Conrey,  Staff  Attorney, 
Division  of  Operations,  Office  of 
General  Coimsel,  at  the  above  address  or 
telephone:  (703)  518-6540;  or  Linda 
Groth,  Program  Officer,  Division  of 
Supervision.  Office  of  Examination  and 
Insurance,  at  the  above  address  or 
telephone:  (703)  518-6360. 


SUPPLEMENTARY  INFORMATION: 
I.  Baclcground 

A.  General 

In  1977,  Section  107  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1757(5)(D) 
and  (7)(I))  was  amended  to  authorize 
FCUs  to  invest  in,  and  make  loans  to, 
CUSOs  subject  to  certain  funding  limits 
and  other  regulatory  restrictions.  The 
first  CUSO  rule  was  promulgated  in 
1979;  the  last  major  revision  of  this  rule 
was  in  1986.  In  general,  the  results  of 
the  1986  revision  have  been  positive. 
Nonetheless,  over  ten  years  of 
experience  with  the  regulation  indicated 
that  there  was  a  need  for  additional 
simplification,  clarification,  and 
improvement. 

B.  Proposed  Rule 

On  March  7, 1997,  the  NCUA  Board 
issued  a  proposed  rule  to  revise  its 
CUSO  rules.  §§  701.26(b),  701.27,  and 
740.3(c).  62  FR  11779  (March  13, 1997). 
The  proposal  recodified  the  CUSO  rules 
in  part  701  into  a  new  part  7^2  using  a 
plain  EngUsh  formal,  streamlined 
existing  requirements,  added  eight  new 
CUSO  services,  and  suggested  other 
technical  changes.  In  addition,  the 
proposal  suggested  a  change  to  required 
service  center  advertising  to  reduce 
regulatory  burden.  The  purpose  of  the 
proposed  rulemaking  was  to  request 
public  comment  on  reducing  regulatory 
burden  and  increasing  the  flexibility 
and  usefulness  of  CUSOs,  while 
ensuring  the  safety  and  soundness  of 
FCUs  and  the  National  Credit  Union 
Share  Insurance  Fimd  (NCUSIF).  The 
comment  period  was  extended  from 
May  12, 1997,  to  June  12, 1997,  in  order 
to  give  commenters  more  time  to 
consider  their  comments.  62  FR  19702 
(April  23, 1997). 

C.  Comments 

The  Board  received  90  comments:  24 
from  FCUs;  10  from  state  chartered 
credit  unions;  2  from  corporate  credit 
unions;  31  from  CUSOs:  6  from  national 
trade  associations;  12  bom  state  credit 
union  leagues;  1  from  an  insurance 
company;  and  4  from  law  firms.  The 
majority  of  commenters  supported  the 
general  approach  of  the  proposed  rule, 
but  suggested  specific  changes.  Where  a 
majority  of  commenters  disagreed  with 
the  proposed  rule,  NCUA  has  made 
efforts  to  address  the  commenters' 
concerns.  NCUA  thoroughly  evaluated 
the  comments  £uid  incorporated  many  of 
the  suggested  changes  into  this  final 
rule.  In  addition,  NCUA  staff  researched 
NCUA's  experiences  with  CUSOs  and 


the  relevant  regulations,  guidance,  legal 
interpretations  and  reporting 
requirements  of  NCUA  and  the  other 
federal  financial  institution  regulators  in 
composing  this  final  rule. 

D.  Final  Rule 

The  final  rule  establishes  limits  on 
FCU  investments  in.  and  loans  to, 
CUSOs.  Inasmuch  as  is  possible  within 
the  boundaries  of  safety  and  soundness. 
NCUA  will  permit  FCUs  and  CUSOs  to 
operate  flexibly  within  the  new  limits  of 
this  rule.  At  the  same  time,  the  final  rule 
attempts  to  minimize  the  regulatory 
burden  on  those  FCUs  with  CUSO 
involvement.  The  purposes  of  this  final 
rule  are  in  accord  with  the  Regulatory 
Reinvention  Initiative  of  the  Vice 
President's  National  Performance 
Review  and  the  NCUA  Board's 
Regulatory  Relief  Project. 

An  underlying  premise  of  the 
regulation  is  that  an  FCU  will  use  good 
business  practices  and  maintain  proper 
safeguards  in  transactions  involving 
CUSOs.  Many  FCUs  will,  as  part  of  their 
standard  business  practice,  establish 
policies  and  procedures  which  properly 
go  beyond  the  minimum  requirements 
of  this  rule.  NCUA  encourages  good 
business  practices,  even  if  not  required 
by  this  rule. 

E.  Small  Credit  Unions 

NCUA  requested  conunent  on  how 
small  credit  unions,  especially 
community  development  and  low- 
income  designated  credit  unions  and 
their  members,  could  best  be  served  by 
CUSOs.  CUSOs  can  enable  smaller 
credit  unions  to  expand  the  types  of 
products  and  services  offiered  to  their 
memberships,  offer  economies  of  scale, 
enhance  members'  lives,  and  increase 
hours  of  service  and  locations  through 
automated  teller  machines  (ATMs), 
service  centers,  and  other  CUSO 
services.  In  addition.  CUSOs  can  result 
in  more  favorable  penetration  rates  of 
potential  members  through  the  broader 
availability  of  financial  services.  CUSOs 
can  also  facilitate  a  transfer  of 
knowledge  and  expertise  from  lai^ger, 
full-service  credit  imions  to  smaller, 
more  limited  service  credit  unions, 
which  can  have  long-term  positive 
implications  upon  safety  and 
soundness. 

Most  comments  regarding  small  credit 
unions  shared  NCUA's  concerns  and 
support  CUSO  incentives  for  small 
credit  unions.  Seven  out  of  the  eight 
relevant  conunents  agreed  that  small 
credit  unions  should  have  reduced 
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minimum  CUSO  investment 
requirements.  Also,  nine  out  of  the 
eleven  relevant  comments  agreed  that 
small  credit  unions  should  have 
reduced  or  waived  transaction  costs. 
Commehters  not  in  favor  were  opposed 
to  additional  government  regulation. 
One  commenter  suggested  that  CUSOs 
consider  creating  special  ownership 
programs  for  small  credit  unions  that 
would  enable  them  to  participate  and 
use  the  CUSO's  services.  Many  of  the 
small  credit  imion  comments  favored  an 
industry  solution  instead  of  additional 
government  regulation  and  the 
attendant  compliance  burdens. 
Allowing  the  CUSO  industry  to  be 
creative  and  address  the  small  credit 
union  issues  on  a  case-by-case  basis 
depending  upon  each  CUSO,  the 
services  offered,  and  the  credit  unions 
involved  could  lead  to  unfettered 
flexibility  and  economically  sound 
poUcies,  according  to  these  comments. 
NCUA  is  in  agreement  with  these 
comments.  With  NCUA's  review 
authority  over  CUSOs,  NCUA  will  be  in 
a  good  position  to  monitor  these 
independent  efforts  and  to  address  any 
abuses  it  finds.  Therefore,  the  Board  has 
decided  not  to  impose  any  CUSO  rule 
requirements  regarding  small  credit 
union  CUSO  activities  at  this  time. 

Other  commenters  requested  special 
regulatory  relief  for  small  credit  unions. 
One  commenter  suggested  allowing  any 
credit  union  with  under  $250,000  in 
assets  to  be  considered  an  "affiliated 
credit  union."  Another  commenter 
suggested  that  credit  unions  with  less 
than  $50  million  in  assets  should  be 
subject  to  an  easier,  less  restrictive  set 
of  NCUA  regulations.  A  third 
commenter  advised  NCUA  to  be 
cautious  in  treating  different  classes  of 
credit  unions  differently  due  to  the 
possibility  of  spUtting  the  credit  union 
movement  into  two  groups,  with 
potentially  negative  tax  and  field  of 
membership  legislative  consequences. 
Some  of  these  solutions  are  outside  of 
the  scope  of  this  rulemaking.  Therefore, 
the  Board  will  take  these  suggestions 
under  advisement  for  possible  future 
regulatory  action. 

F.  Plain  English  Format 

The  rule  was  proposed  as  part  712  of 
NCUA's  regulations  and  presented  in  a 
plain  English  question  and  answer 
format.  The  goal  of  plain  language 
drafting  is  to  decrease  confusion, 
inadvertent  errors,  the  need  to  seek 
clarification  in  correspondence  and 
phone  calls,  and  the  amount  of  staff 
time  credit  unions  must  devote  to 
understanding  the  regulations.  As  in  the 
proposal,  the  final  rule  has  no  separate 
paragraph  for  definitions;  instead. 


definitions  appear  next  to  their  primary 
use  in  the  regulatory  text.  Eighteen  of 
the  twenty  relevant  comments  received 
supported  the  use  of  the  plain  English 
format.  One  commenter  held  that  the 
CUSO  section  should  remain  in  part 
701,  Organization  and  Operations  of 
FCUs,  and  found  the  plain  language 
format  unnecessary.  Another 
commenter  found  that  the  section 
headings  in  question  format  did  not  give 
a  complete  imderstanding  of  the 
regulatory  requirements  contained  in 
the  answer  portion  of  the  section.  The 
Board  agrees  with  the  majority  of  the 
comments  that  the  plain  language 
format  increases  regulatory 
comprehension,  user  compliance,  and 
administrative  efficiency.  Therefore, 
with  minor  modifications,  the  format 
used  in  the  proposed  rule  is  also  used 
in  the  final  rule. 

One  modification  made  by  the  Board 
concerns  the  substitution  of  the  term 
"you"  for  the  term  "FCU."  Several 
commenters  agreed  with  NCUA's 
statement  in  the  proposed  rule  preamble 
that  the  use  of  the  term  "you"  was 
confusing,  as  the  same  term  variously 
applied  to  affiliated  credit  unions,  FCUs 
with  investments  in  CUSOs,  and  all 
FCUs  with,  loans  or  investments  in 
CUSOsf.  In  order  to  avoid  potential 
confusion,  the  Board  has  deleted  the 
term  "you"  fix>m  the  final  regulation. 
Instead,  the  final  rule  uses  the  term 
"FCU."  When  rule  language  is 
applicable  to  a  limited  class  of  FCUs  the 
specific  limitation  is  noted  in  adjacent 
rule  language.  For  example,  the  legal 
opinion  requirements  of  §  712.4(b) 
apply  to  "an  FCU  investing  in  a  CUSO." 

In  addition,  a  few  comments 
requested  that  the  Board  produce  a 
commentary  on  the  new  CUSO  rule.  The 
Supplementary  Information  to  the 
revised  rule  provides  substantial 
guidance,  and  additional  commentary  is 
not  necaasary.  NCUA  may  consider 
issuing  additional  commentary  in  the 
future  if  the  need  appears. 

G.  Section-by-Section  Analysis 

Section  701.26(b),  Credit  Union  Service 


either  reqmre  such  payments  or  give  a 
discount  to  die  purchasing  credit  union 
for  pajring  in  advance.  Iir  addition,  some 
comments  argued  that  removal  would 
give  FCUs  the  opportunity  to  conduct 
their  own  business  analysis  of  the  costs 
and  benefits  of  such  pricing 
arrangements  without  being  subject  to 
the  service  rule  limit.  The  rule, 
applicable  to  FCUs,  also  did  not 
sufficiently  estabUsh  authority  over 
third  party  vendors  and  was  rarely 
enforced.  For  these  reasons,  the  Board 
removes  §  701.26(b). 

Sections  701.36  and  704.11 

Cross-referencing  changes  are  made  to 
the  fixed  asset  rule,  §  701.36(a)(4)(iv) 
and  to  §  704,ll(e)  by  revising  "§  701.27" 
to  read  "part  712."  No  change  in 
meaning  is  intended  by  these 
amendments. 


Contracts 

NCUA  solicited  comments  on 
whether  §  701.26(b)  is  outdated, 
imposes  regulatory  burden,  and  is 
unnecessary.  Thirty-nine  out  of  40 
commeaters  agreed  with  the  removal  of 
the  section,  which  currently  mandates 
that  a  vendor  service  contract  requiring 
the  advance  payment  of  more  than  3 
months  converts  the  advance  payment 
into  an  investment  in  a  CUSO. 
Comments  confirmed  that  the  business 
practices  of  many  vendors,  especially 
data  processors  and  ATM  providers. 


Part  712      j 


In  order  to  assist  readers,  NCUA 
proposed  the  substitution  of  §  701.27 
with  part  712.  The  rule  applies  to  FCUs. 
but  is  of  much  interest  to  other  parties 
such  as  CUSOs  and  other  CUSO 
investore.  It  is  hoped  that,  by  giving 
CUSOs  their  own  section  of  NCUA's 
Rules  and  Regulations,  the  rule  will  be 
better  known,  resulting  in  increased 
compliance  and  a  reduction  of  NCUA 
staff  time  spent  interpreting  the 
regulation.  Raising  the  rule  to  a  part  also 
results  in  more  convenient  citations 
with  fewer  subsections.  Comments 
received  on  the  substitution  were 
generally  favorable  and  the  Board 
adopts  part  712  for  CUSOs. 

Section  712.1.  What  Does  This  Part 
Cover? 

Proposed  §  712.1  condensed 
§  701.27(a),  Scope,  by  eliminating 
statutory  citations  and  a  summary  of 
rule  requirements  contained  elsewhere 
in  the  rule.  Several  changes  were  made 
in  r^ponse  to  various  comments. 

NCUA  proposed  an  expansion  of  the 
term  "affiUated  credit  union"  in  order  to 
enable  credit  unions  being  served  by  a 
CUSO  through  NCUA's  group 
purchasing  rule,  12  CFR  part  721,  to 
coimt  for  purposes  of  the  customer  base 
requirement.  The  intent  of  the  proposal 
was  not  to  penaUze  CUSOs  for  serving 
members  of  credit  unions  that  may  be 
permissibly  served  under  the  group 
purchasing  rule.  Forty-two  out  of  52 
commenters  addressing  the  issue 
supported  the  proposal.  Favorable 
comments  stressed  that  this  was  a 
matter  of  equity  and  fairness  well 
within  NCUA's  authority  to  interpret 
the  FCU  Act.  Opposing  comments 
argued  that  the  proposal  was  either  too 
liberal  or  too  conservative  in  scope. 
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One  opposing  comment  held  that  the 
addition  diluted  the  field  of 
membership  common  bond  rules 
applicable  to  FCUs  and  was  beyond 
NCUA's  statutory  authority  to  grant. 
NCUA  strongly  disagrees  with  both  of 
these  arguments.  First,  common  bond 
laws  apply  only  to  FCUs,  not  to  CUSOs. 
12  U.S.C.  1759  and  NCUA  Interpretive 
Ruling  and  PoHcy  Statement  No.  94-1, 
59  FR  29066  (June  3, 1994),  as  modified. 
Second,  the  Board  has  authority  to 
prescribe  rules  for  the  administration  of 
the  FCU  Act.  12  U.S.C.  1766(a).  The 
loan  authority  for  CUSOs  in  the  FCU 
Act  specifically  reads:  "(a)  credit  union 
organization  means  any  organization  as 
determined  by  the  Board,  which  is 
'  established  primarily  to  serve  the  needs 
of  its  member  credit  unions,  and  whose 
business  relates  to  the  daily  operations 
of  the  credit  unions  they  serve."  12 
U.S.C.  1757(5)(D)  (emphasis  added). 
Similarly,  the  investment  authority  for 
CUSOs  in  the  FCU  Act  defines  CUSOs 
as:  "any  other  organization,  providing 
services  which  are  associated  with  the 
routine  operations  of  credit  unions .  .  . 
with  the  approval  of  the  Board."  12 
U.S.C.  1757(7)(I)  (emphasis  added).  It  is 
clear  that  the  Board  has  ample  authority 
to  define  customer  base  requirements 
for  CUSOs. 

Nine  opposing  comments  stated  that 
the  proposal  was  too  limiting  and 
should  be  even  broader  in  order  to 
apply  to  all  credit  imions  and  their 
members.  Some  of  these  comments 
suggested  that,  instead  of  changing  the 
definition  of  "affiliated  credit  imions." 
it  would  be  simpler  to  change  the 
ciistomer  base  requirements  to  capture 
these  credit  unions.  After  due 
consideration,  and  in  Ught  of  the 
conunents  on  potential  reader  confusion 
detailed  in  §  F,  Plain  English  Format,  of 
this  Supplementary  Information,  the 
Board  has  decided  to  adopt  this 
approach.  The  term  "affiliated  credit 
union"  has  been  deleted  from  the  rule. 
Instead,  the  term  "FCU"  is  used  and  any 
conditions  on  the  types  of  FCUs  affected 
(e.g.,  investing  FCUs)  is  placed  in 
adjacent  regulatory  language.  This 
approach  should  be  clearer,  avoid 
confusion,  and  result  in  administrative 
efficiency.  Furthermore,  this  change 
moots  several  comments  proposing 
alternate  language  for  the  "affiliated 
credit  union"  definition. 

Eight  comments  asked  that  NCUA 
clarify  in  §  712.1  the  extent  to  which 
state-chartered  credit  imions  and  their 
subsidiaries  would  be  affected  by  this 
revision.  Part  712  appHes  only  to  FCUs 
and  to  CUSOs  with  FCU  investment  or 
loans.  Part  712  does  not  apply  to  state- 
chartered  credit  union  subsidiaries  that 
have  no  FCU  investments  or  loans.  The 


Board  makes  this  clarification  in  the 
final  rule  by  adding  a  statement  to*  this 
effect  in  §  712.1.  However,  if  an  FCU 
invests  in,  or  loans  to,  a  state-chartered 
credit  union  subsidiary  it  will  trigger 
compliance  with  Part  712.  These  hybrid 
CUSOs  will  need  to  comply  with  both 
state  laws  and  applicable  federal  laws, 
especially  Part  712. 

Two  commenters  criticized  NCUA's 
special  reserve  requirements  for  state- 
chartered  credit  union  CUSO  services 
that  are  not  required  for  an  FCU's 
CUSO.  As  NCUA  has  previously  stated 
many  times,  "[flor  safety  and  soundness 
reasons,  this  requirement  is  and  for 
many  years  has  been  imposed  on 
federally  insured,  state-chartered  credit 
unions  (FISCUs)  by  the  Agreement  for 
Insiu'ance  of  Accounts  signed  and 
agreed  to  by  all  insured  state  chartered 
credit  unions  as  a  condition  of 
insurance."  60  FR  58502  (November  28, 
1995,  adopting  new  12  CFR  Part  741). 
Subsection  741.3(a)(3),  Special  reserve 
for  nonconforming  investments,  will 
continue  to  apply  to  investments  by 
FISCUs  in  subsidiaries  of  state-chartered 
credit  unions  providing  services  that 
caimot  be  provided  by  CUSOs  having 
FCU  investments  or  loans.  Any  revision 
regarding  special  reserves  is  outside  the 
scope  of  this  rulemaking. 

In  the  proposed  rule  preamble,  NCUA 
noted  that  its  new  corporate  credit 
union  rule  contains  a  new  section  on 
corporate  CUSOs  that  would  apply 
instead  of  the  provisions  of  the  natural 
person  credit  union  CUSO  rule,  as  is  the 
case  currently.  12  CFR  704.11.  Three 
commenters  asked  NCUA  to  add  this 
cross-reference  to  §  712.1  and  to  provide 
clarifying  guidance  for  CUSOs  that  have 
both  natural  person  credit  union  and 
corporate  credit  union  involvement. 
Since  the  comments  did  not  identify 
any  specific  problems,  it  is  difficuh  to 
provide  guidance  on  any  potential 
conflicts  that  might  arise.  NCUA 
believes  that  it  is  unlikely  any  conflicts 
will  arise,  and,  if  they  do,  the  conflicts 
can  be  handled  using  standard 
supervisory  tools  on  a  case-by-case 
basis.  Therefore,  NCUA  will  not 
speculate  on  any  potential  conflicts  at 
this  time.  However,  the  Board  has 
decided  to  add  a  specific  cross-reference 
to  aid  CUSOs  with  dual  corporate  and 
natural  person  involvement. 

Additionally,  the  proposed  sentence 
reading:  "[tjhis  part  does  not  regulate 
CUSOs  directly,  but  rather  estabUshes 
conditions  of  your  [FCU]  investments 
in,  and  loans  to,  CUSOs"  has  been 
deleted.  Its  replacement  reads:  "CUSOs 
are  subject  to  review  by  NCUA."  The 
reasons  for  this  change  are  discussed  in 
§  712.3(d),  under  the  subheading 


"NCUA  Access  to  Information,"  in  this 
Supplementary  Information. 

Section  712.2.  How  Much  Can  an  FCU 
Invest  in.  or  Loan  to,  CUSOs,  and  What 
Parties  May  Be  Involved? 

NCUA  proposed  elimination  of 
§  701.27(b)(l-2),  which  is  a  reprinting  of 
the  FCU  Act  provisions  relating  to 
CUSOs  to  avoid  repetition  of  regulatory 
requirements.  A  few  commenters 
requested  that  the  statute  continue  to  be 
reprinted  with  the  new  rule.  This  seems 
contrary  to  plain  language  precepts  and 
an  imnecessary  practice  when  the 
statutory  requirements  are  all  contained 
in  other  rule  provisions.  Therefore,  the 
Board  removes  the  reprinting  of  FCU 
Act  language  from  the  new  rule. 

Limits  on  Funding 

The  funding  limitations  contained  in 
proposed  §  712.2  (a)  and  (b)  are 
statutory  in  nature  and  required  by 
§  107(5)(D)  and  (7)(I)  of  the  FCU  Act  12 
U.S.C.  1757(5)P)  and  (7)(I).  An  FCU 
cannot  invest  more  than  one  percent  of 
its  paid-in  and  unimpaired  capital  and 
surplus  in  CUSOs.  Nor  can  an  FCU  loan 
more  than  one  percent  of  its  paid-in  and 
unimpaired  capital  and  surplus  to 
CUSOs.  Paid-in  and  unimpaired  capital 
and  surplus  means  shares  and 
undivided  earnings. 

Four  commenters  asked  NCUA  to 
change  the  FCU  investment  and  loan 
limitations.  It  is  beyond  the  authority  of 
the  NCUA  Board  to  change  the  FCU  Act; 
only  Congress  has  that  authority.  Other 
commenters  asked  for  NCUA  to  clarify 
that  FCUs  can  use  their  CUSO 
investment  and  lending  authorities  at 
the  same  time.  To  avoid  any  potential 
confusion  on  this  issue,  a  clarification 
that  the  1%  investment  and  1%  loan 
authority  are  separate  and  independent 
has  been  added  to  §  712.2(b).  Loans. 

One  comment  asked  that  NCUA 
clarify  how  FCUs  could  invest  in 
corporations,  limited  partnerships,  and 
limited  liabiUty  companies.  To  address 
this  important  issue,  NCUA  has  added 
clarification  to  the  end  of  §  712.2(a). 
Investments,  stating  that  an  FCU  can 
only  invest  in  a  CUSO  as  a  stockholder 
of  a  corporation,  as  a  member  of  a 
limited  liability  company,  or  as  a 
limited  partner  of  a  limited  partnership. 
The  terms  "corporation."  "limited 
liability  company."  and  "limited 
partnership"  have  the  meanings 
attributed  to  them  in  §  712.3(a)  of  this 
part.  For  liabiUty  reasons.  FCUs  are 
prohibited  from  investing  as  a  general 
partner  in  a  general  partnership,  either 
directly  or  indirectly. 

The  NCUA  Board  would  Uke  to  clarify 
the  scope  of  covered  CUSO  investments 
and  loans.  In  the  past.  NCUA  has 
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deemed  all  of  the  following  to  be  either 
loan  or  investment  equivalents  in  the 
context  of  the  CUSO  rule:  standby 
letters  of  credit  issued  by  FCUs  to  cover 
a  CUSO;  sale  and  leaseback 
transactions;  installment  sales  and  other 
similar  equipment  financings;  payments 
of  CUSO  expenses  by  FCUs,  such  as 
subsidies;  guarantees  of  CUSO  debt  or 
purchase  of  CUSO  debentures;  FCU 
pledges  and  guarantees  of  loans  from 
other  entities  to  the  CUSO;  and  FCU 
spin-offs  of  assets  to  CUSOs.  All  of  these 
loan  and  investment  cash  equivalents 
are  used  in  determining  the  actual 
ags^ate  cash  outlay  figure. 

For  compliance  purposes,  FCUs 
should  generally  use  the  aggregate  cash 
outlay  figure  to  compute  the  statutory 
CUSO  investment  and  loan  Hmits.  This 
number  would  equal  the  total  amount  of 
FCU  funds  either  invested  in,  lent  to,  or 
available  to  be  lent  imder  a  line  of  credit 
with  the  FCU  to  the  CUSO.  If  an  FCU 
accounts  for  its  CUSO  using  the  cost 
method  consistent  with  Generally 
Accepted  Accounting  Principles 
(GAAP)  and  writes  down  the  investment 
because  of  other  than  temporary 
impairment,  the  written  down  amount 
becomes  the  new  basis  and  computes 
into  the  new  aggregate  cash  outlay 
figure.  If  FCUs  have  questions 
calculating  the  aggregate  cash  outlay, 
they  should  contact  their  regional  office 
for  appropriate  guidance. 

Calculation  of  the  CUSO  funding 
limits  is  a  separate  issue  from  reporting 
CUSO  investments  and  loans  under 
GAAP.  GAAP  requires  one  of  three 
measurement  options — the  cost  method, 
equity  method,  or  consolidated  financial 
statements — depending  upon  the  degree 
of  ownership  an  FCU  has  in  a  CUSO. 
FCU  financial  reporting  of  CUSO 
activity  should  follow  GAAP.  The 
definition  of  "paid-in  and  unimpaired 
capital  and  surplus"  is  imchanged  from 
the  current  definition  in  §  701.27(c)(4). 

Parties 

Recently  a  federally-insured  credit 
union  involved  with  a  credit  union 
service  center  CUSO  applied  to  convert 
to  a  mutual  savings  and  loan 
association.  The  board  of  directors  of 
the  converting  credit  union  indicated 
that,  after  conversion,  the  savings  and 
loan  wanted  to  continue  its 
participation  in  the  credit  union  service 
center.  If  this  had  been  permitted,  it 
could  have  led  to  massive  credit  union 
member  confusion  when  both  NCUSEF 
and  FDIC  signs  would  be  required  to  be 
posted  together  in  service  center 
locations.  NCUA  denied  the  institution 
the  ability  to  proceed  with  this  plan  on 
the  basis  that  a  thrift  could  not 
participate  in  a  "credit  union  service 


center."  However,  NCUA  wants  to 
clarify  this  issue  further  in  this  final 
rule.  The  FCU  Act  prohibits  a  CUSO 
from  being  involved  with  non-credit 
union  depository  institutions,  and  this 
prohibition  is  reiterated  in  §  712.6(a). 
NCUA's  position  is  that  any 
intermingling  of  bank,  thrift,  and  credit 
union  share,  deposit,  or  loan  accounts  at 
a  CUSO  credit  union  service  center 
location  is  impermissible.  To  clarify  this 
prohibition,  NCUA  has  changed  the 
phrase  "non-credit  union  parties"  to 
"non-depository  institution  parties  not 
otherwise  prohibited  by  §  712.6  of  this 
part."  By  stressing  the  impermissibility 
of  depository  institution  involvement  in 
CUSOs,  and  cross-referencing  the 
statutory  prohibition  on  certain  parties' 
involvement  in  CUSOs,  the  Board 
intends  to  prevent  impermissible  party 
involvement  in  CUSOs.  In  addition,  to 
prevent  credit  union  member  confusion, 
prevent  jnsafe  and  unsound  activities, 
and  provide  notice  and  comment  for 
non-CUSO  credit  union  service  centers, 
NCUA  staff  plans  to  study  credit  union 
service  center  activities  for  possible 
future  Board  consideration. 

Section  712.3,  What  are  the 
Characteristics  of  and  What 
Requirements  Apply  to  CUSOs? 

Structure 

NCUA  proposed  the  addition  of  the 
limited  liability  company  (LLC)  format 
to  the  two  existing  permissible  CUSO 
entity  structures  of  corporation  and 
limited  partnership.  When  the  new 
corporate  rules  become  effective, 
corporate  credit  unions  vyrill  be  allowed 
to  use  LLC  format  CUSOs.  12  CFR 
704.11.  Thirty-nine  of  the  50  comments 
addressing  LLCs  favored  the  addition  of 
LLCs.  Many  of  these  commenters  noted 
that  NCUA's  concerns  of  a  lack  of 
standardized  state  laws  and  tax 
treatment  of  LLCs  could  be  handled  by 
appropriate  legal,  accounting,  and  tax 
advisors.  In  addressing  NCUA's 
concerns,  comments  stated  that:  (1)  the 
IRS  did  not  issue  hypothetical  opinions 
and,  therefore,  it  was  not  possible  to 
obtain  an  IRS  ruling  unless  and  until 
NCUA  permitted  use  of  the  LLC  format; 
(2)  LLC  members  withdrawing  their 
capital  can  be  restricted  imder  an  LLC 
agreement  or  a  buy/sell  agreement 
providing  liquidity  protections;  (3) 
voting  rights  and  powers  of  LLC 
members  can  be  changed  by  the 
organization  articles  or  by  operating 
agreement;  (4)  limitations  on  LLC 
management  transferability  are  little 
different  from  those  applying  to  limited 
partnerships;  and  (5)  state  laws  on 
corporations  and  limited  partnerships 
also  vary  widely,  and  yet  NCUA  has  not 


experienced  any  difficulties  with  state 
law  variations  regarding  those  formats. 
Commenters  also  noted  that,  by 
requiring  an  FCU  to  obtain  Vritten  legal 
advice  prior  to  investing  in  a  CUSO 
formed  as  an  LLC,  NCUA  could  confirm 
that  the  laws  of  a  particular  state  would 
insulate  an  FCU  from  liability  as  well  as 
the  older  permissible  corporation  and 
limited  partnership  formats.  This  is  the 
approach  adopted  by  the  Board  in 
adopting  LLCs  as  an  additional 
permissible  CUSO  structure.  In  order  for 
an  FCU  to  invest  in,  or  loan  to,  a  CUSO 
structured  as  a  LLC,  the  FCU  must 
obtain  written  legal  advice  that  the  LLC 
is  a  recognized  legal  entity  imder  the 
applicable  laws  of  the  state  of  formation 
and  that  the  LLC  is  established  in  a 
manner  that  vdll  limit  potential 
exposure  of  the  FCU  to  no  more  than  the 
amount  of  funds  invested  in,  or  loaned 
to,  the  CUSO.  Investing  FCUs  also  must 
comply  with  the  legal  opinion 
requirements  of  §  712.4(b). 

Conunents  opposed  to  LLCs  believed 
that  the  LLC  format  was  not  needed  in 
light  of  the  existing  corporation  and 
limited  partnership  formats  and  the 
ability  of  CUSOs  to  make  various 
taxation  choices,  such  as  the  Subchapter 
S  or  cooperative  tax  elections.  However, 
one  of  the  piurposes  of  this  rulemaking 
was  to  give  greater  flexibility  to  CUSOs, 
and  the  majority  of  conmienters 
approved  adding  LLCs  with  the  legal 
opinion  caveat. 

The  addition  of  the  LLC  format  does 
not  change  NCUA's  policy  regarding 
multiple  CUSOs.  NCUA  stresses  that  the 
CUSO  rule  applies  to  all  levels  or  tiers 
of  a  CUSO'S  structure.  In  other  words, 
all  tiers  of  a  CUSO,  no  matter  what 
corporate  format  is  used,  are  also 
CUSOs  subject  to  part  712. 

Customer  Base 

Twenty-four  out  of  the  30  comments 
addressing  the  issue  agreed  that  NCUA 
should  not  give  a  safe  harbor  definition 
of  the  meaning  of  "primarily  serves"  in 
the  customer  base  requirement.  Those  in 
favor  of  a  brightline  definition  believed 
that  it  would  be  useful,  but  could  not 
agree  on  what  the  standard  should  be. 
In  the  past.  NCUA's  definition  of  the 
term  "primarily  serves"  has  depended 
upon  several  variables,  such  as:  type  of 
business(es)  provided;  number  of 
affiliated  members  served;  gross  or  net 
revenues  derived  bom  affiliated 
members;  amount  of  affiliated  members' 
assets  under  management;  number  of 
poUcies  sold  to  affiliated  members; 
number  of  services  provided  to  affiliated 
members;  and  availability /access  of 
services  to  affiliated  members.  Since 
CUSO  permissible  services  and 
activities  vary  so  much  by  business,  and 
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since  many  CUSOs  are  engaged  in 
multiple  permissible  services  and 
activities,  coming  to  a  simple  standard 
applicable  to  all  lines  of  business  and 
all  CUSOs  is  problematic.  In  the  1986 
final  CUSO  nile  preamble,  the  Board 
stated  that  defining  the  term  as  a 
percentage  of  business  or  percentage  of 
customers  could  prove  arbitrary. 

The  Board  is  convinced  by  the 
comments  that,  if  anything,  defining  the 
term  "primarily  serves"  is  even  more 
difficult  than  in  1986,  and  declines  to 
do  so.  NCUA  will  continue  to  monitor 
the  customer  base  requirement  on  a 
case-by-case  basis  using  a  totality  of  the 
circumstances  test. 

One  comment  stated  that  NCUA 
should  determine  whether  a  CUSO 
"primarily  serves"  only  at  the  time  an 
FCU  investment  w  loan  is  made  to  a 
CUSO  and  not  revisit  the  test  again 
thereafter.  This  is  contruy  to  long- 
standing NCUA  policy.  The  Board,  as 
reqviired  by  statute,  must  vigilantly 
reassess  the  customer  base  requirement 
on  a  constant  basis.  To  do  odierwise 
would  permit  a  Jarge  loophole  in  the 
CUSO  rule,  allowing  negligeRt  or 
imscrupulous  CUSOs  to  ignore  the 
customer  base  requirements  cmoe  fully 
funded  from  FCUs.  This  practice  could 
easily  lead  to  safiBfty  and  soundness 
problems,  and  perhaps  even  threaten 
the  NCUSIF.  The  Board  disagrees  with 
the  comment  and  declines  to  change  its 
position. 

As  previously  discussed  in  the 
Supplementary  Information  undw 
§  712.1,  in  Ueu  of  using  the  term 
"affiliated  credit  union,"  the  Board  has 
opted  to  restate  the  customer  base 
requirement.  CUSOs  must  primarily 
serve  credit  imicms  in  a  corporate 
capacity  (e.g.,  check  processing,  data 
processing,  or  supervisory  committee 
audits),  or  the  natiual  person 
membership  of  those  FCUs  or  FISCUs 
investing  in,  or  lending  to,  the  CUSO,  or 
the  membership  of  FCUs  and  FISCUs 
contracting  with  the  CUSO.  Any 
services  provided  to  any  entities  or 
persons  outside  of  this  scope  will  be 
considered  services'to  others  which 
cannot  be  counted  towards  the  CUSO's 
credit  imion  customer  base  requirement. 

NCUA  also  requested  comments  on 
CUSO  activities,  such  as  ATM  services, 
that  began  as  a  service  primarily  to 
credit  imions,  but  as  a  result  of  ATM 
network  and  switch  consolidations, 
arguably  no  longer  meet  the  CUSO  rule 
"primarily  serves"  customer  base 
requirements.  In  some  of  these 
situations,  it  is  NCUA's  imderstanding 
that  an  institution  must  hold  stock  in 
the  ATM  network  or  switch  to 
participate  in  the  ATM  network  or 
switch  provider.  NCUA  does  not  want 


to  deny  credit  union  members  ATM 
services  due  to  a  rule  restriction.  All 
eight  of  the  comments  addressing  this 
subject  stated  that  NCUA  should  allow 
CUSOs  to  buy  and  hold  stock  necessary 
to  provide  permissible  services.  To  do 
otherwise  might  have  serious  long-t^si 
efiiscts  on  the  abilities  of  FCUs  and 
CUSOs  to  compete,  which  could 
eventually  erode  the  long-term  financial 
conditions  and  generate  safety  and 
soundness  concerns.  To  prevent  these 
negative  outcomes  and  promote 
regulatfwy  flexibility,  th^  Board  has 
added  a  sentence  to  §  712.3(b).  If  it  is 
necessary  for  an  CUSO  to  piuchase  a 
minimum  amount  of  stock  to  provide  a 
permissible  service,  the  purchase  of  the 
stock  will  not  violate  the  customer  base 
reqiiirement  so  long  as  the  other 
requirements  of  the  CUSO  rule  are  met 

NCUA  wants  CUSOs  to  undwstand 
clearly  that  this  provision  does  not  give 
FCUs  a  right  to  purchase  stock  or 
securities  in  any  company  in  any 
amount  CUSOs  may  piuchase  only  the 
minimal  amount  of  stock  absolutely 
neceuary  for  the  CUSO  to  jmivide  a 
permissible  service.  If  a  CUSO  owns 
more  than  the  minimal  amount  of  stock 
necessary,  NCUA  will  require 
divestment  of  any  stock  in  excess  of  the 
nominal  amount  needed  for  service 
provision.  CUSOs  may  not  invest  in 
stocks  and  seciirities  for  speculative 
purposes. 

FCU  and  CUSO  Accounting 

After  ctmsideration  of  the  comments, 
NCUA  made  a  faw  changes  to  the 
wording  of  §  712.3(c),  FCU  accoimting, 
and  (d),  CUSO  accounting;  audits  and 
financial  statements;  NCUA  access  to 
books  and  records.  The  changes  clarify 
NCUA's  CUSO  review  authority  and 
make  the  rule  clearer  and  easier  to 
follow. 

Ten  of  the  12  comments  addressing 
the  issue  asked  NCUA  to  continue  the 
requirement  for  a  CPA  audit  for  CUSOs. 
The  two  comments  opposed  to  the  CPA 
audit  stated  that  it  would  be  better 
handled  as  a  business  decision  by  the 
CUSO's  management.  After 
consideration  of  the  comments,  NCUA 
continues  to  hold  that  the  current 
requirement  for  a  CPA  audit  means  an 
opinion  audit  of  the  financial 
statements,  performed  by  an 
independent  licensed  CPA,  and  nothing 
less.  The  audit  must  be  an  audit  of  the 
separate  CUSO  entity  and  not  simply  an 
audit  of  the  FCU's  financial  statements 
prepared  on  a  consoUdated  basis,  imless 
the  CUSO  is  a  wholly-owned  CUSO. 
The  reason  for  this  long-standing 
position  is  that  all  credit  unions 
investing  in  the  CUSO  need  to  be  aware 
of  any  potential  risks  in  their  CUSO. 


This  clarification  reflects  current 
practice  and  pohcy. 

In  the  proposal,  NCUA  asked  f<w 
comments  regarding  the  AICPA's 
Statement  on  Auditing  Standards  (SAS) 
No.  70,  Reports  on  the  Processing  of 
Transactions  by  Service  Organizations. 
Six  of  the  10  comments  addressing  SAS 
No.  70  approved  of  NCUA's  position  of 
not  reqxiiring  SAS  No.  70  reviews  in  the 
CUSO  rule,  but  leaving  it  to  the 
judgment  of  the  CPA  conducting  the 
CUSO  audit.  Comments  were  onicemed 
about  adding  significant  costs  to  the 
CPA  CUSO  audit  if  the  SAS  No.  70 
review  was  required.  Four  comments 
suggested  that  the  reviews  should  be 
required  to  put  CUSOs  on  notice  that 
NCUA  will  expect  a  SAS  No.  70  review 
when  one  is  necessary  under  AICPA 
guidelines.  After  weighing  the 
comments,  NCUA  retains  its 
recommendation  that  a  CPA  performing 
an  opinion  audit  of  the  finl^nri^^^ 
statements  of  an  FCU  that  uses  a  CUSO 
to  process  transactions  consider  the 
guidance  in  SAS  No.  70  when  planning 
and  performing  the  audit  SAS  No.  70 
provides  guidance  when  an  FCU  obtains 
either  or  both  of  the  following  services 
from  a  CUSO:  (1)  executing  transactions 
and  maintaining  the  related 
accountability;  and  (2)  recording 
transactions  and  processing  related  data. 
The  AICPA  recommends  SAS  70  reports 
be  completed  in  CUSO  trust  companies 
that  invest  and  hold  assets  for  FCU 
employee  benefit  plans;  CUSO  mortgage 
bankers  that  service  mortgages  for  FCUs: 
electronic  data  processing  (EDP)  service 
centers  that  process  transactions  and 
related  data  for  FCUs;  and  other 
situations  in  which  a  CUSO  develops, 
provides  and  maintains  the  software 
used  by  FCUs.  The  SAS  70  report  on 
policies  and  procediues  placed  in 
operation  and  tests  of  operating 
efiectiveness  are  crucial  in  keeping 
FCUs  infcHined  of  internal  control 
weaknesses  of  CUSOs  perfcxming  core 
functions  of  the  FCU. 

Additionally,  FCUs  and  CUSOs  are 
reminded  that  CUSOs  must  follow 
GAAP  for  financial  reporting  purposes 
and  FCUs  must  follow  GAAP  or 
alternative  accepted  regulatory 
accounting  practices  (RAP).  Fiulher, 
CUSOs  must  obtain  audits  consistent 
with  generally  acc^ted  auditing 
standards  (GAAS).  NCUA  interprets 
GAAP  to  mean  compUance  with 
standards  of  the  Financial  Accounting 
Standards  Board  (FASB)  and  related 
hierarchy,  and  GAAS  to  mean  auditing 
standards  issued  by  the  American 
Institute  of  Certified  Public  Accountants 
(AICPA),  unless  otherwise  determined 
by  NCUA. 
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NCUA  reminds  FCUs  and  CUSOs  that 
GAAP  reqwres  that  entities  (FCUs) 
holding  a  controlling  financial  interest, 
generally  assiuned  at  fifty  percent  or 
greater  of  the  voting  common  stock,  in 
another  company  (e.g.,  a  CUSO)  file 
consoUdated  financial  statements  with 
their  subsidiary  (e.g..  CUSO).  FCUs  that 
do  not  control  more  than  a  50%  interest 
but  that  have  the  ability  to  exert 
significant  influence,  generally  assumed 
at  20%-50%  of  the  voting  common 
stock  of  a  CUSO.  are  advised  to  use  the 
equity  method  of  accounting.  In  both 
cases  (consolidated  financial  statements 
and  the  equity  method),  inter-company 
transactions  should  be  eliminated. 
While  these  specific  requirements  are 
not  made  a  part  of  the  final  rule,  they 
are  required  under  GAAP.  They  are 
noted  here  because  of  their  importance 
in  representing  the  relationship  between 
a  CUSO  and  an  FCU. 

NCUA  Access  to  CUSO  Information 

NCUA  solicited  comment  on  whether 
NCUA  examination  and  supervision 
authority  over  CUSOs  should  be 
strengthened.  Both  the  Office  ofThrift 
Supervision  (OTS).  which  charters  and 
supervises  federal  savings  associations, 
and  the  Office  of  the  Comptroller  of  the 
Currency  (OCC),  which  charters  and 
supervises  national  banks,  subject  their 
regulated  financial  institutions' 
subsidiaries  to  examination  and 
supervision  "in  the  same  manner  and  to 
the  same  extent"  as  the  parent  financial 
institution.  12  CFR  5.34(d)(3)(OCC)  and 
559.3(o)(OTS). 

Commenters  were  also  asked  to 
address  issues  concerning  a  middle 
ground,  such  as  requiring  CUSOs  to 
adhere  contractually  to  any  conditions 
in  writing  imposed  upon  their  business 
by  the  NCUA.  Currently,  both  OTS  and 
dec  may  impose  conditions  in  writing 
upon  the  subsidiaries  of  their  regulated 
financial  institutions.  12  CFR 
5.34(d)(4)(OCC)  and  559.l(b)(OTS). 
Another  possibility  raised  by  NCUA  was 
to  consider  strengtiiening  the  existing 
audit  and  reporting  requirements 
further,  or  to  require  CUSOs  to  adopt 
specified  policies,  procedures,  and  other 
internal  safety  and  soundness  controls. 

Sixty-five  of  the  70  commenters 
addressing  the  supervision  issue  stated 
that  NCUA  did  not  need  additional 
examination  authority.  Many  of  these 
comments  considered  additional 
government  regulation  time-consuming, 
costly  to  both  NCUA  and  to  the  CUSO. 
and  obtrusive.  Some  comments  said  that 
NCUA  staff  did  not  have  the  expertise 
to  supervise  and  examine  the  various 
types  of  for  profit  CUSO  businesses. 
Several  comments  advised  that  a 
reliance  on  various  legal,  accounting. 


and  tax  professionals  would  be 
preferable  to  NCUA  regulation.  A  few 
comments  distinguished  bank  and  thrift 
subsidiaries  regulated  by  OCC  and  OTS 
fipom  CUSOs,  which  have  not  been 
directly  r^ulated  by  NCUA.  For 
instance,  both  federal  thrifts  and 
national  banks  may  invest  more  in  their 
subsidiaries,  and  must  have  higher 
percentages  of  ownership  than  the  FCU 
Act  or  current  §  701.27  permit.  Other 
comments  held  that  it  would  be«unfair 
to  regulate  CUSOs  providing  core 
services,  but  nqj  other  vendors 
providing  the  same  services  to  FCUs. 
Comments  in  favor  echoed  NCUA's 
reasons  in  support  of  examination 
authority  in  the  proposed  rule  preamble. 
Seven  comments  asked  NCUA  to  require 
CUSOs  to  adopt  internal  safety  and 
soundness  controls. 

After  due  consideration  of  the 
comments  on  the  available  options,  the 
Board  has  decided  to  adopt 
modifications  to  paragraph  (d)(3)  of  this 
section,  clarifying  that  NCUA  has  access 
to  CUSO  books,  records,  and  the  ability 
to  review  CUSO  internal  controls.  This 
authority  ratifies  existing  NCUA  CUSO 
review  procedures  and  practices. 
Currently,  NCUA  examiners  perform  a 
CUSO  review  to  determine  the  degree  of 
risk  the  CUSO  poses  to  investor, 
borrower,  and  customer  credit  unions. 
The  examiner  must  assess  the  financial 
condition  of  the  CUSO,  verify  the 
accuracy  of  the  financial  statements, 
assess  the  adequacy  of  controls, 
determine  the  viability  of  operations 
and  service  to  member  credit  unions, 
and  confirm  compliance  with  applicable 
laws  and  regulations.  In  the  course  of 
the  CUSO  review,  the  examiner  may 
arrange  to  review  records  such  as  the 
CUSO's  policies,  procedures,  budgets, 
business  plan,  goals  and  objectives,  CPA 
opinion  audit  and  related  workpapers, 
general  ledger,  attorney  opinions, 
reporting  processes,  board  minutes, 
investment  and  loan  documents, 
personnel  documents,  organization 
documents,  and  bylaws.  The  examiner 
may  discuss  with  CUSO  management 
the  nature  and  extent  of  managerial 
planning,  the  overall  reasonableness  of 
the  business  plan,  and  budgetary 
projections.  An  on-site  CUSO  review 
provides  the  examiner  an  opportunity  to 
observe  and  ascertain  management's 
abiUty  to  effectively  direct  and  control 
the  CUSO's  operations.  It  is  critical  for 
examineis  to  be  able  to  review  books 
and  records,  interview  staff,  and  observe 
practices  and  procedures  to  determine 
the  CUSO's  abiUty  to  meet  its  goals, 
objectives,  and  financial  projections; 
analyze  its  prospects  for  future  success; 
and  assess  tiie  risk  to  credit  unions. 


NCUA  beUeves  that  this  approach 
enhances  the  current  approach  of  a 
contractual  access  to  QJSO  books  and 
records  in  several  ways.  The  ability  to 
review  CUSO  internal  controls  enables 
NCUA  to  assess  CUSO  safety  and 
soundness  more  quickly.  Financed 
CUSO  review  authority  helps  protect 
CUSOs  and  participating  credit  unions 
bom  concentration  and  operation  risk.  It 
will  also  enable  NCUA  to  better  protect 
the  NCUSIF  from  potential  FCU  losses 
due  to  CUSO  losses.  Presently,  NCUA's 
main  recourse  is  to  require  FCUs  to 
divest  CUSO  interests  and  loans.  NCUA 
is  also  concerned  that,  if  CUSOs 
perform  critical,  core  functions  *  for 
credit  unions,  it  could  disastrously 
affect  affiliated  credit  imion  services. 
For  example,  where  member 
transactions  flow  through  the  CUSO, 
credit  imions  are  at  substantial  risk  of 
losing  much  more  than  the  amount  of 
their  CUSO  investment  or  loan.  Credit 
unions  could  also  lose  operational 
capability,  which  could  detrimentally 
a^ct  membOT  services. 

NCUA  believes  that  the  enhanced 
CUSO  review  approach  has  few 
drawbacks.  It  is  imlikely  to  be  a  factor 
a  court  could  consider  in  piercing  the 
corporate  veil  and  imputing  liability  to 
a  credit  union  investor  or  lender.  NCUA 


>  As  a  point  of  beginning,  NCUA  considers  the 
following  •  list  of  such  critical,  core  swvices  and 
activities:  (1)  Shure-related  core  services.  Data 
processing  of  share  deposits,  withdrawals,  and 
other  account  transactions;  Operations  conducting 
member  share  transactions  for  credit  unions, 
including  service  canter  branches,  remote  service 
operations  and  ATMs;  Provision  of  share  account 
related  clerical,  professional,  or  management 
services;  Share  (fcaft  and  deposit  posting,  sorting, 
and  processing:  ACH  services;  Advertising, 
tnokerage,  and  other  services  to  procure  and  retain 
share  accounts;  Computation  and  posting  of 
dividends  and  other  credits  and  charges: 
Preparation  and  mailing  of  share  drafts,  statements, 
notices,  and  similar  items;  (2)  Ciedit-rehted  con 
services.  Data  processing  of  loan  applications, 
evaluations,  extansions,  collections,  and  pajrments; 
Making,  acquiriag.  servicing,  warehousing  or 
otherwise  processing  member  loans  or  other 
extensions  of  credit  for  a  credit  union,  including 
consumer  loans,  credit  card  loans,  mortgage  loans, 
student  loans,  business  loans,  and  loan  equivalents, 
such  as  leasing  and  Indir^  lending  [xt>grams: 
Operations  conducting  lending  activity  for  credit 
unions,  including  service  center  branches,  remote 
swvice  operations,  ATMs,  and  loan  production 
offices;  Advertising,  brokerage,  and  other  services  to 
procure  and  retain  loans;  Advising,  structuring,  and 
arranging  extensions  of  credit:  Provision  of  credit 
analysis  services;  Provision  of  credit  account 
related  clwical,  professional,  or  management 
services:  and  (3]  Other  related  core  services.  General 
ledger  data  proaasslng;  Auditing  and  accounting: 
Management,  df  velopment,  sale  or  lease  of 
affiliated  credit  union  fixed  assets:  Record 
retention,  security,  and  disaster  recovery  services; 
Provision  of  investment  advice,  counseling,  or 
services:  Provision  of  liquidity  management, 
investment,  advisory,  and  consulting  services: 
Development  and  administration  of  personnel 
benefit  programs,  including  life  insurance,  health 
insurance,  and  pension  and  retirement  plans. 
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examiners  are  well  qualified  by 
experience  and  training  to  conduct 
CUSO  reviews.  While  NCUA  encourages 
CUSOs  to  use  professional  legal, 
accoimting,  and  other  services  when 
needed,  the  Board  beUeves  that,  in 
certain  cases,  a  CUSO  review  conducted 
by  an  examiner  best  meets  NCUA's 
needs.  The  current  CUSO  review,  which 
is  consensually  scheduled,  is 
specifically  designed  to  result  in 
minimal  burden  upon  CUSOs.  CUSO 
review  auth(»ity  is  especially  crucial  in 
light  of  NCUA's  extensive  Year  2000 
compliance  program. 

NCUA's  Year  2000  compliance 
program  necessitates  extensive 
cooperation  between  data  processor 
entities,  credit  unions,  and  the  NCUA  if 
it  is  to  accompUsh  its  goals  in  the 
available  time  remaining.  The  enhanced 
review  authority  ensures  this 
cooperation  between  NCUA  and  CUSOs 
engaging  in  data  processing  activities. 
NCUA  does  not  intend  to  use  its  right 
of  access  to  CUSO  information  to  roll 
out  a  comprehensive  CUSO  review 
program.  NCUA  plans  to  continue  to  use 
CUSO  reviews  sparingly,  usually  when 
a  potential  systemic  risk  is  present,  as 
with  the  Year  2000  compliance 
program,  or  when  othw  facts  and 
circumstances  raise  operational, 
concentration,  or  financial  risk  issues 
that  might  detrimentally  afiiect  credit 
unions  and  their  members. 

The  NCUA  Board  considers  the 
requirements  set  forth  in  the  rule  to  be 
necessary  for  the  safety  and  soundness 
of  FCUs  and  ultimately  the  NCUSIF. 
The  Board  believes  that  it  has  properly 
exercised  its  authority  in  preserving 
access  to  CUSO  information.  Section 
204(a)  of  the  FCU  Act.  12  USC  1784(a), 
authorizes  the  NCUA  Board  to  examine 
any  insured  credit  union.  Examiners  are 
authorized  to  "make  a  thorough 
examination  of  all  the  affairs  of  the 
credit  union."  Section  204(b)  of  the  FCU 
Act,  12  USC  1784(b),  further  authorizes 
the  NCUA  Board  or  its  representatives 
to  "take  and  preserve  testimony  imder 
oath  as  to  any  matter  in  respect  to  the 
affairs  of  any  such  [insurea  credit 
union],  and  to  issue  subpoenas  and 
subpoenas  duces  tecum."  [Emphasis 
added.]  Such  subpoenas  are  to  be 
enforced  by  the  United  States  District 
Court  "where  the  principal  office  of  the 
credit  imion  is  located  or  in  which  the 
witness  resides  or  carries  on  business." 
[Emphasis  added.] 

It  IS  clear  that  FCU  investments  in  and 
loans  to  CUSOs  are  matters  within  the 
"affairs  of  the  credit  union."  Under 
§§  204(a)  and  (b)  of  the  FCU  Act.  NCUA 
is  authorized  to  examine  such  credit 
imion  affairs  and,  if  testimony  and 
records  cannot  be  obtained  throi^ 


such  examination,  to  issue  subpoenas 
and  subpoenas  duces  tecum.  This 
authority  extends  to  those  individuals 
and  entities  that  are  involved  with 
insiu«d  credit  unions,  as  evidmced  by 
the  reference  to  "principal  office  ...  in 
which  the  witness  .  .  .  carries  on 
business"  in  §  204(b).  Therefore,  under 
the  Board's  authority  to  promulgate 
regulations,  examine  insured  credit 
imions,  and  issue  subpoenas  and 
subpoenas  duces  tecum,  the  Board  has 
the  authority  to  require  the  FCUs  that 
invest  in  or  lend  to  a  CUSO  to  obtain  a 
written  agreement  granting  NCUA 
access  to  CUSO  infoimaticm.  12  USC 
1766(a)  and  1789(a)(ll).  Creditor  and 
investor  FCUs  in  CUSOs  are  advised  to 
obtain  amendments  to  their  required, 
written  agreemmts  with  CUSOs  as  so<» 
as  possible.  FCUs  will  have  until 
December  31, 1998,  to  obtain  the  revised 
agreemmts  with  their  CUSOs.  The 
Board  beUeves  that  the  delayed  effsctive 
date  of  December  31, 1998,  which  is  ten 
months  bom  the  date  of  the  adoption  of 
the  new  rule,  will  give  all  FCUs 
suffidfflit  time  to  obtain  revised  CUSO 
agreements  in  compliance  with 
§  712.3(d). 

Commenters  were  also  requested  to 
comment  on  whether  NCUA  should 
charge  a  review  or  mcamination  foe  for 
conducting  CUSO  examination 
activities.  Thirty  out  of  36  comments 
opposed  a  fee  contending  it  would 
financially  biuden  CUSOs,  many  of 
which  are  start-up  businesses,  run  at  a 
loss,  or  disburse  any  profits  back  to  their 
investor  FCUs.  The  six  in  fevor  of  a  fee 
noted  the  reasons  NCUA  stated  in  the 
preamble:  the  need  for  more  NCUA  staff 
time;  resultant  increased  agency 
expenses;  wd  the  fairness  of  charging 
users  of  NCUA  examination  services. 
After  consideration  of  the  connnents, 
the  Board  has  decided  not  to  reqmre  a 
CUSO  review  or  examination  fee  at  this 
time.  The  Board  beUeves  that  all  credit 
xmions  and  their  members  will  benefit 
fit)m  the  review  of  CUSOs,  whether  or 
not  evMy  FCU  or  FISCU  uses  the  CUSOs 
reviewed.  Therefore,  it  is  more  equitable 
to  pay  any  of  these  costs  out  of  the  FCU 
operating  fee  and  NCUSIF  overhead 
transfer. 

Compliance  With  Other  Laws 

This  subsection  remains  imchanged 
fiY>m  the  proposal.  NCUA  has 
interpreted  this  requirement  to  apply, 
not  only  to  laws  appUcable  to  the  proper 
maintenance  of  either  corporate  or 
limited  partnership  format,  such  as  fee, 
filing  and  tax  requirements,  but  also  to 
any  other  laws  applicable  to  the  nature 
of  the  CUSO's  business.  For  instance,  an 
insurance  agency  CUSO  must  comply 
with  state  insurance  laws  and 


regulations.  Any  CUSO  that  is  a 
franchise  would  need  to  follow  federal 
and  state  franchising  laws.  Any  CUSO 
service  center  would  need  to  follow  all 
applicable  federal  consimier  protection 
laws  related  to  its  activities,  as  well  as 
other  relevant  laws  applicable  to  FCUs, 
such  as  those  relating  to  supervisory 
committee  access  (12  CFR  701.12-.13); 
loans  to  members  (12  CFR  701.21);  truth 
in  savings  (12  CFR  Part  707);  advertising 
(12  CFR  Part  740);  share  insxuance  (12 
CFR  Part  745);  security  program,  report 
of  suspicious  activity,  and  bank  secrecy 
act  compliance  (12  CFR  Part  748); 
records  preservation  and  retention  (12 
CFR  Part  749);  and  relevant  bylaw 
requirements,  such  as  those  refating  to 
the  confidentiality  of  member  records 
(Standard  Federal  Credit  Union  Byfaws. 
NCUA  PubUcation  No.  8001) . 

Section  712.4.  What  Must  an  FCU  and 
a  CUSO  do  to  Maintain  Separate 
Corporate  Identities? 

Separate  Corporate  Existence 

In  the  proposal,  NCUA  requested 
comment  on  the  use  of  corporate 
separateness  guidelines  in  §  7l2.4(a)(l- 
6),  which,  in  turn,  were  based  upon  the 
OTS  rules  applicable  to  federal  savings 
and  loan  service  corporations.  12  CFR 
559.10.  Eight  of  the. 14  comments  were 
opposed  to  the  addition  of  corporate 
separateness  requirements.  Several  of 
these  comments  said  that  these 
principles  addressing  good  business 
practices  would  be  more  appropriately 
included  in  NCUA  guidance  in  a  rule 
commentary  rather  than  in  the  rule. 
Other  comments  stated  that  state  law  . 
controlled  whether  the  corporate  veil 
would  be  pierced  between  a  CUSO  and 
an  FCU  and,  therefore,  the  proposed 
corporate  separateness  guidance  was  not 
useful.  The  five  conunents  in  favor 
beUeved  that  the  addition  of  the 
corporate  separateness  guidelines  into 
the  rule  would  better  publicize  guidance 
to  all  CUSOs,  not  all  of  which  might 
read  supplementary  NCUA  guidance 
presented  in  another  fcmnat.  One 
commenter  asked  that  NCUA  prohibit 
FCUs  and  CUSOs  frmn  sharing 
directors,  and  require  a  CUSO  to 
disclose  on  its  docummts  that  it  is  a 
separate  entity  from  any  FCUs. 

The  Board  has  decided  to  include  the 
guidelines,  but  clarify  that  the 
guidelines  are  merely  evidence  of  good 
business  practices  reflecting  corporate 
separateness.  This  way  the  guidelines 
could  not  be  used  to  supersede  any 
individual  state's  laws  regarding 
imputed  liability.  The  Board  has  not 
otherwise  modified  the  guidelines  from 
the  proposal.  Although  NCUA  does  not 
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ban  FCU/CUSO  interlocked  boards, 
NCUA  cautions  FCUs  and  CUSOs  that 
interlocking  boards  are  often  a  critical 
factor  in  a  court  piercing  a  corporate 
veil.  Likewise,  although  NCUA  will  not 
require  CUSOs  to  disclose  in  their 
documents  that  they  are  separate 
entities,  NCUA  strongly  encourages 
CUSOs  to  do  so  as  a  prudent  business 
practice,  especially  if  the  CUSO  and  any 
FCUs  share  similar  names  that  might 
potentially  cause  credit  union  member 
and  public  confusion.  This  is  often 
another  critical  factor  in  courts 
considering  liability  between  two 
entities. 

Legal  Opinion 

In  the  proposal,  NCUA  soUcited 
comment  on  whether  the  legal  opinion 
requirement  should  be  expanded  from 
requiring  an  opinion  on  the 
establishment  of  the  CUSO  to  require 
additional  legal  opinions  when  the 
CUSO  changes  its  structure,  such  as 
hY>m  a  corporation  to  an  LLC,  or  when 
the  CUSO  adds  an  additional 
permissible  service.  Sixteen  of  the  24 
comments  addressing  this  issue 
opposed  these  changes  on  groxmds  of 
regulatory  burden.  Some  of  these 
comments  also  thought  the  terms  used 
in  the  proposal  "10%  or  greater  equity 
interest"  and  "maintained"  needed 
more  clarification.  Eight  of  the 
comments  favored  expanding  the  legal 
opinion  requirement  to  structure 
changes,  but  five  of  these  opposed 
obtaining  legal  opinions  when  new 
permissible  services  were  added  to  a 
pre-existing  CUSO.  These  comments 
reasoned  that  there  should  be  nothing 
inherently  dangerous  or  speculative  to 
an  existing  CUSO  in  adding  an 
additional  permissible  service  or 
activity  related  to  the  daily,  routine 
operations  of  FCUs.  One  comment 
stressed  that  NCUA  should  clarify  that 
it  would  require  legal  opinions  prior  to 
the  establishment  or  structiue  change  of 
a  CUSO.  A  few  comments  asked  that 
NCUA  adopt  the  detailed  legal  opinion 
requirements  provided  for  corporate 
CUSOs  in  §  704.11(b)  to  assist  drafters 
and  beneficiaries  of  the  content  of  the 
reouired  legal  opinion. 

Additionally,  to  reduce  the  regulatory 
burden  of  obtaining  legal  opinions, 
NCUA  proposed  that  legal  opinions  will 
only  be  required  for  FCUs  owning  a 
10%  or  greater  equity  interest  in  a 
CUSO.  NCUA  roughly  estimated  that 
such  a  limitation  would  reduce  the 
•number  of  legal  opinions  needed  by  as 
much  as  80%.  Sixteen  out  of  the  28 
comments  addressing  this  issue  favored 
requiring  legal  opinions  only  for  FCUs 
holding  a  10%  or  greater  equity  interest 
in  a  CUSO,  giving  regulatory  relief  as 


the  reason.  Comments  opposed  to  the 
proposed  measure  either  wanted  the 
threshold  raised,  or  the  legal  opinion 
requirement  left  as  is. 

After  due  consideration  of  the 
comments,  NCUA  has  revised  the  legal 
opinion  requirement  in  several  respects. 
First,  NCUA  deletes  the  legal  opinion 
requirement  for  an  existing  CUSO  that 
adds  new  permissible  services  or 
activities.  Second,  NCUA  clarifies  that 
legal  opinions  for  CUSO  establishment 
and  structure  change  are  due  before,  and 
not  after,  the  CUSO  is  established  or 
changes  its  structure  from  one 
permissible  form  to  another  (e.g.  from  a 
corporation  to  an  LLC).  Third,  NCUA 
adds  additional  guidance  on  the  content 
of  the  required  legal  opinions,  which  it 
borrows  from  §  704.11(b).  Fourth,  NCUA 
clarifies  that  all  investing  FCUs, 
regardless  of  their  percentage  of  equity 
ownership,  must  obtain  required  legal 
opinions.  FCUs  lending  to  CUSOs 
should  be  protected  bom  losses  by 
following  their  usual  credit  poUcies. 
However,  the  risk  is  greater  for  FCUs 
investing  in  CUSOs.  Limiting  the  legal 
opinion  only  to  those  FCUs  with  "10% 
equity  interest"  exposes  smaller  CUSO 
equity  holders,  who  arguably  need  the 
assurances  supplied  by  a  legal  opinion 
more  than  larger  CUSO  equity  holders, 
to  more  of  a  potential  risk  due  to  defects 
in  CUSO  formation.  By  eUminating  the 
legal  opinion  requirement  for  creditor 
FCUs,  the  Board  remains  able  to  provide 
a  significant  reduction  in  an  FCU's 
paperwork  burden.  Fifth,  NCUA 
clarifies  that  the  legal  opinion  may  be 
provided  by  independent  legal  counsel 
either  of  the  investing  FCU  or  of  the 
CUSO.  Currently,  often  the  attorney  for 
the  CUSO,  who  actually  performs  the 
legal  work  creating  the  CUSO,  provides 
the  required  legal  opinion  to 
participating  CUSOs.  The  rule 
clarification  sanctions  this  practice. 
NCUA  believes  these  changes  will 
help  strengthen  corporate  separateness, 
provide  clear  guidelines  for  compliance, 
and  provide  continuing  guidance  during 
the  life  of  the  CUSO  without  the 
drawbacks  of  the  current  legal  opinion 
requirement.  NCUA  encoiu^ges  legal, 
accounting,  tax  advisor,  and  other 
consultant  involvement  in  matters 
affecting  CUSO  investments  and  loans. 
The  changes  in  the  final  rule  to  the  legal 
opinion  requirement  will  aid  FCUs  in 
ensuring  CUSOs  are  properly  formed 
and  given  advice  on  how  to  function 
under  state  law  in  order  to  avoid 
imputed  liability  from  a  CUSO  to  an 
FCU. 


Section  712.5,  What  Activities  and 
Services  are  Preapproved  for  CUSOs? 

General 

NCUA  solidted  comment  on  a 
proposed  provision  which  reserved  to 
NCUA  the  right  to  Umit  any  CUSO's 
activities  or  to  refuse  to  permit  activities 
for  supervisory,  legal,  or  safety  and 
soundness  reasons.  The  provision  was 
derived  from  OCC  and  UTS  subsidiary 
requirements  (12  CFR  5.34(d)(3)  and 
559.1(b)).  All  of  the  eight  comments 
addressing  the  issue  were  opposed. 
These  comments  stated  that  the 
sentence  was  ambiguous,  burdensome, 
and  unnecessary  in  light  of  NCUA's 
divestment  authority.  One  comment 
suggesting  that  NCUA  could  achieve  its 
intent  by  rej^rasing  the  sentence  to 
state  that  NCUA  could  limit  an  FCU's 
loan  or  investment  in  a  CUSO  or  refuse 
to  approve  new  CUSO  activities  under 

§712.7. 

NCUA  disagrees  with  the  commenters 
and  adopts  a  slightly  modified  version 
of  the  proposal,  reordering  the  words 
without  changing  content.  NCUA  sees 
the  sentence  as  a  clarification  of  existing 
NCUA  practice,  and  as  necessary  given 
NCUA's  decision  to  enhance  CUSO 
review  authority  m  §  712.3(d)(3). 
Currently,  NCUA  provides 
interpretations  of  the  limits  of  existing 
permissible  CUSO  activities  through  the 
issuance  of  legal  opinion  letters  and 
regional  and  central  office 
correspondence.  As  the  proposed 
amendment  provides,  these  current 
NCUA  pronouncements  are  based  upon 
examination,  legal,  and  safety  and 
soundness  groimds.  The  provision  puts 
FCUs  and  CUSOs  on  notice  that  NCUA 
does  have  the  right  to  interpret  the 
limits  of  permissible  CUSO  services  and 
activities.  If  transgressicms  are 
discovered  after  the  fact,  NCUA  will 
work  with  the  credit  unions  and  CUSOs 
involved  to  arrive  at  a  mutually 
satisfactory  conclusion  through  the 
CUSO  review  and  available  enforcement 
processes.  In  an  extreme  case,  NCUA 
can  order  the  affiliated  credit  union  to 
divest  its  CUSO  investment  or  dispose 
of  its  CUSO  loan  or  use  other 
enforcement  tools  at  its  disposal  against 
the  FCU,  such  as  prohibitions,  removal 
orders,  cease-and-desist  orders,  or  civil 
money  penalties.  NCUA  may  also 
exercise  these  remedies  against  the  FCU 
if  the  normally  permissible  CUSO 
services  and  activities  are  improperly, 
imprudently,  or  recklessly  conducted. 
A  few  comments  asked  that  NCUA 
add  the  word  "only"  to  the  last  sentence 
of  the  introduction  to  §  712.5  so  that  the 
phrase  would  read  that  CUSOs  can 
"only  provide  one  or  more  of  the 
following  activities  and  services."  The 
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purpose  of  this  change,  derived  £rom 
current  §  701.27(d)(5),  would  be  to 
clarify  that  the  permissible  activity  and 
service  list  is  exclusive,  in  other  words, 
services  that  are  not  on  the  list  cannot 
be  performed  by  a  CUSO.  The  Board 
agrees  with  this  comment  and  makes 
this  change  in  the  final  rule.  However, 
the  Board  would  like  to  point  out  that 
parties  can  use  §  712.7  to  petition  the 
Board  for  additional  activities  or 
services  not  already  listed  in  §  712.5. 

Insiuance  and  Bonding 

In  the  proposal,  NCUA  solicited 
comment  on  whether  an  insurance  or 
bonding  requirement  should  be  imposed 
upon  CUSOs.  Of  the  33  comments 
addressing  this  issue,  23  stated  that 
insiu^nce  and  bonding  decisions  should 
be  left  as  a  management  decision  of  the 
CUSO,  consistent  with  any  state 
requirements.  The  10  comments 
supporting  the  insurance  and  bonding 
requirement  beUeved  insurance  or 
bonding  was  a  good  business  decision 
that  helped  to  protect  investor, 
b<RTOwer,  and  contracting  FCUs  from 
any  CUSO  liability.  A  few  comments 
stressed  that  a  CUSO  fidelity  bond  or 
basic  commercial  crime  insurance 
coverage  could  be  especially  critical  to 
service  center  CUSOs  and  other  CUSOs 
providing  core  services  to  FCUs.  One 
commenter  asked  that  NCUA  provide 
flexibility  and  not  require  any  types  of 
coverage  not  available  to  CUSOs  in  the 
marketplace,  mentioning  that  one  major 
mutual  insurance  company  no  longer 
sold  CUSO  endorsements  on  its  credit 
union  bonds. 

After  considering  the  coiaments,  the 
Board  decided  to  add  a  reqtiirement  that 
all  CUSOs  be  "sufficiently  bonded  or 
insured  for  their  specific  operations." 
Because  a  major  mutual  insurance 
company  commented  that  it  does  not 
consider  the  credit  imion  fidelity  bond 
to  cover  CUSO  activities  and  services, 
the  Board  beUeves  it  should  address 
CUSO  insurance  in  the  rule.  Comments 
confijmed  the  insurance  industry  makes 
a  wide  variety  of  insurance  products 
available  to  CUSOs  that  are  similar  to 
the  FCU  fidelity  bond  in  coverage.  A 
basic  Commercial  Crime  PoUcy  can 
include  coverage  for  employee 
dishonesty,  theft,  disappearance  and 
destruction,  and  depositor's  foigery. 

Similarly,  mortgage  service  CUSOs 
generally  must  have  a  bond  meeting 
secondary  mortgage  market 
requirements,  such  as  a  Financial 
Institutions  Bond  Standard  Form  No.  15 
(Mortgage  Bankers  Blanket  Bond 
PoUcy).  Likewise,  a  seciuities  brokerage 
CUSO  often  will  be  a  member  of  the 
National  Association  of  Securities 
Dealers  (NASD),  and  will  meet  NASD 


bonding  requirements  through  a 
Financial  Institutions  Bond  Standard 
Form  No.  14  (Security  Brokers  Blanket 
Bond).  Although  some  of  these 
coverages  may  be  required  by  other  state 
or  federal  laws,  the  Board  strongly 
believes  that  in  order  to  protect  FCUs 
and  credit  union  members  served  by 
CUSOs  that  CUSOs  must  maintain 
business  insurance  adequate  to  meet  the 
CUSO's  needs  as  determined  by  each 
CUSO's  board  of  directors  and 
management,  and  as  verified  by  NCUA 
staff.  This  regulatory  language  will 
protect  FCUs  that  receive  CUSO  services 
and  provide  flexibility  for  CUSOs  to 
choose  the  best  insurance  or  bonding 
option  available  for  the  particular 
services  and  activities  conducted  by 
them.  CUSOs  are  encouraged  to  analyze 
their  insurance  needs  whenever  adding 
a  new  service  or  activity,  changing  their 
structure,  or,  in  any  event  at  least  on  an 
annual  basis. 

Permissible  Activities  and  Services 

CUSOs,  according  to  the  FCU  Act,  are 
to  provide  "services  which  are 
associated  with  the  routine  operations 
of  credit  unions."  12  U.S.C.  1757(7)(I). 
In  addition,  CUSOs  are  to  be 
"established  primarily  to  serve  the 
needs  of  its  member  credit  unions,  and 
whose  business  relates  to  the  daily 
operations  of  the  credit  imions  they 
serve."  12  U.S.C.  1757(5)(B).  hi 
providing  these  daily,  routine  services 
of  need  to  credit  unions.  CUSOs  must 
avoid  investments  in  depository 
financial  institutions,  insurance 
companies,  trade  associations,  liquidity 
facilities,  and  similar  entities.  12  U.S.C. 
1757(7)(I).  In  the  past.  NCUA  has 
interpreted  this  statutory  authority 
broadly  to  encompass  most  services  and 
activities  a  credit  union  can  provide  to 
itself  and  its  members  through  use  of 
express  authority,  incidental  authority, 
or  goodwill  authority.  NCUA  fieels  this 
intwpretation  is  supported  by  the 
language  of  the  FCU  Act,  which  sets 
forth  a  clear  boundary  of  CUSO  services, 
namely,  services  fulfilling  credit  union 
and  credit  union  member  needs. 
Congress  did  not  choose  to  limit  CUSO 
activities  by  cross-reference  to  statutory 
FCU  powers  or  by  specifically  Usting 
CUSO  powers  in  the  statute.  This 
background  on  NCUA's  CUSO  policy  is 
germane  to  the  following  discussion  of 
permissible  CUSO  powers. 

Eight  new  services,  reflecting  current 
NCUA  interpretations  of  existing 
services,  were  contained  in  the 
proposed  rule.  First,  in  proposed 
paragraph  (a)(3),  imder  checking  and 
currency  services,  NCUA  proposed  to 
add  "money  order,  savings  bonds, 
travelers  checks,  and  purchase  and  sale 


of  U.S.  Mint  commemorative  coins 
services."  Second,  in  proposed 
paragraph  (b)(2).  under  clerical, 
professional  and  management  services, 
NCUA  proposed  to  add  "courier 
services."  Third,  in  proposed  paragraph 
Cb)(4),  also  under  clerical,  professional 
and  management  services,  NCUA 
proposed  to  add  "facsimile 
transmissions  and  copying  services." 
Fourth,  in  proposed  paragraph  (b)(10). 
also  imder  clerical,  professional  and 
management  services,  NCUA  proposed 
to  add  "supervisory  committee  audits." 
Fifth,  in  proposed  paragraph  (d)(5), 
under  electronic  transaction  services. 
NCUA  proposed  to  add  "electronic 
income  tax  filing."  Sixth,  in  proposed 
paragraph  (h)(2),  under  leasing,  NCUA 
proposed  to  add  "real  estate  leasing  of 
excess  CUSO  property."  This  covers  real 
estate  leasing  only  of  premises  acquired 
for  CUSO  business,  and  otherwise 
mainly  used  in  CUSO  business,  that 
may  later  be  used  for  future  CUSO 
expansion.  CUSOs  are  still  otherwise 
obligated  to  demonstrate  that  the 
purchase  of  any  real  property  will  be 
used  for  CUSO  purposes.  NCUA  expects 
that  any  real  property  purchased  by  a 
CUSO  for  future  expansion  should  have 
a  future  benefit  to  the  CUSO  as 
evidenced  by  a  business  plan  discussing 
future  use  of  the  real  property.  Although 
"personal  property  leasing"  and  "real 
estate  leasing  of  excess  CUSO  property" 
are  listed  as  the  only  two  permissible 
leasing  services  in  propoMd  paragraph 
(h).  fixed  asset  leasing  is  also  permitted, 
but  retained  with  the  other  permissible 
fixed  asset  activities  in  proposed 
paragraph  (f)(1).  Seventh,  in  proposed 
paragraph  (j)(2).  under  record  retention, 
security,  and  disaster  recovery  services, 
NCUA  proposed  to  add  "disaster 
recovery  services."  Eighth,  in  pn>posed 
paragraph  (j)(3),  also  under  record 
retention,  security  and  disaster  recovery 
services,  NCUA  proposed  to  add 
"optical  imaging.  CD-ROM  data  storage 
and  retrieval  services"  to  current 
"microfilm  and  microfiche  services." 
Thirty-two  of  the  33  comments 
addressing  this  issue  agreed  that  all 
eight  services  should  be  added  to  the 
rule  for  the  reasons  NCUA  expressed  in 
the  proposed  rule.  The  one  opposing 
commenter  gave  no  explanation  for  her 
position.  The  Board,  finding  that  these 
services  are  self-explanatray  and  only 
codify  existing  permissible  services  and 
activities  not  currenUy  in  the  rule  itself, 
adopts  them  in  the  final  rule. 

NCUA  also  solicited  comments  on 
whether  to  add  consumer  loan 
originations  to  the  list  of  permissible 
activities.  Thirty  of  the  39  comments 
addressing  this  issue  desired  addition  of 
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consumer  loan  origmation  authority. 
Some  of  these  comments  stated  that  the 
authority  would  enable  FCUs  to  seek 
out  new  sources  for  loans,  help  increase 
FCU  growth,  avoid  predatwy  dealer 
financing  practices  on  members,  be 
more  efficient,  allow  FCUs  to  make 
riskier  loans  through  the  CUSO,  help 
reduce  funding  risk  by  facilitating  use  of 
secondary  mari^et  packaged  loans,  and 
would  otherwise  complement  an  FCU's 
lending  program.  Two  comments 
specifically  asked  fcM-  student  loan 
origination  authraity.  as  an  analog  to  the 
already  approved  consiuner  mortgage 
loan  authority.  Student  lending  is 
technical,  complex,  staff-intensive, 
heavily  regulated  by  government,  and 
involves  dealing  with  imiversities. 
students,  specialized  processors,  and 
various  branches  of  local,  state,  and 
federal  government.  Nine  comments 
opposed  consumer  loan  origination 
based  on  the  opinion  of  the  commenters 
that  consumer  loan  activity  was  beyond 
NCUA's  statutory  authority  to  approve, 
would  dilute  an  FCU's  ccHnmon  bond 
requirements,  and  would  take  the 
lending  decision  away  from  credit 
union  board  of  directcvs. 

Comments  were  also  solicited  on 
whether  consimier  loan  origination 
services  would  be  helpful  to  small,  low- 
income,  or  community  development 
credit  unions.  Commenters  were  asked 
to  address  whether  consumer  loan 
services  should  be  permissible  only  for 
credit  unions  of  a  certain  asset  size  and 
how  such  a  class  should  be  defined.  Of 
the  11  comments  received  on  this  issue, 
6  supported  consumer  loan  origination 
authority  for  small  credit  unions  and  5 
opposed.  The  reasons  given  were 
similar  to  those  used  in  support  of,  and 
opposition  to,  general  consimier  loan 
origination  authority.  NCUA  received 
no  suggestions  as  to  how  to  define  the 
apphcabiu  group  of  small  credit  ujiions. 

After  due  consideration  of  the 
comments,  NCUA  remains  opposed  to 
this  addition.  Unlike  consumer 
mortgage  loan  origination,  which 
requires  a  s{>ecialized  lending  staff, 
must  follow  strict  secondary  mortgage 
market  rules,  and  requires  economies  of 
scale  in  order  to  be  viable,  consimier 
loans  are  relatively  easy  to  offier  and 
process.  In  addition,  NCUA  is 
apprehensive  in  granting  CUSOs  the 
authority  to  provide  consumer  loans  to 
the  general  public,  as  it  may  be 
perceived  as  a  dilution  of  the  common 
bond  by  Congress  and  the  pubUc. 
However,  the  Board  is  inclined  to 
approve  the  addition  of  student  loan 
origination  to  the  list.  Like  consumer 
mortgage  loan  origination  authority,  in 
order  to  be  properly  performed  in  a 
competitive  manner  within  applicable 


laws,  student  loan  operations  can 
greatly  benefit  bom  specialized  staff 
familiar  with  this  complicated, 
specialized  form  of  lending.  Like 
mMtgages,  student  loans  also  readily 
lend  themselves  to  packaging  and  sales. 
It  is  already  permissible  for  CUSOs  to 
engage  in  loan  processing,  servicing, 
sales,  and  collections.  Combining  these 

E>re-existing  authorities  with  student 
oan  origination  authority  should  enable 
FCUs  and  FISCUs  to  become  more 
involved  with  student  lending. 

NCUA  also  stresses  that  while  CUSOs 
can  only  approve  and  fund  consumer 
mortgages  and  student  loans,  CUSOs 
can  engage  in  many  back  office  aspects 
of  lending.  CUSOs  can  provide  loan 
support  services,  such  as  loan 
processing,  servicing  and  sales,  as  well 
as  debt  collecticm  and  collateral 
repossession  services.  The  FCU, 
however,  must  make  the  decision 
whether  or  not  to  grant  the  loan  in 
accordance  with  the  FCU's  loan 
policies.  In  essence,  CUSOs  can  provide 
back  office  underwriting,  processing 
and  servicing  functions  to  enable  a 
credit  imion  to  offer  loans.  In  addition, 
if  a  CUSO  has  lending  personnel  on  its 
staff  involved  in  making  and 
administering  business  loans  with  a 
minimum  of  2  years  direct  experience 
with  lending,  then  FCUs  using  the 
CUSO  for  bad:  office  business  loan 
functions  can  use  the  CUSO's  staff  to 
fulfill  its  obligation  to  have  an 
experienced  lender  on  the  FCU's  staff, 
as  is  required  by  §  701.21(h)(2)(i)(F).  In 
other  words,  FCUs  are  permitted  to 
leverage  their  member  business  loan 
expertise  with  CUSO  business  loan 
personnel.  This  clarificaticHi  is  made  to 
assist  FCUs  in  expanding  the  number 
and  type  of  business  loans  made  to  its 
members  in  conjunction  with  the 
member  business  loan  amendments 
proposed  in  62  FR  41313  (August  1, 
1997). 

In  the  proposed  rule,  NCUA  solicited 
comment  on  whether  three  services 
currently  permissible  for  CUSOs  should 
remain  permissible:  (1)  data  processing 
services  to  the  general  public;  (2)  travel- 
related  services;  and  (3)  real  estate 
brokerage  serrices.  Thirty-five  of  36 
comments  addressing  the  issue  favored 
the  retention  of  data  processing  services 
to  the  general  public.  Comments  stated 
that  other  federal  financial  institution 
regulators  wen  considering  changing 
their  rules  to  allow  these  data 
processing  services  and  providing 
services  to  others  helped  pay  for  data 
processing  computer  equipment  and 
services  and  helped  keep  costs  down. 
Similarly,  35  of  36  comments 
addressing  the  issue  favored  the 
retention  of  travel-related  services. 


Comments  stated  that  travel-related 
services  had  been  traditionally  provided 
in  FCUs  for  many  years  and  helped  to 
promote  thrift  in  the  form  of  vacation 
share  savings  accounts  and  promote 
lending  in  the  form  of  vacation  loans. 
The  single  comment  opposing  the 
retention  of  data  processing  services  and 
travel-related  services  was  based  on  the 
groimds  that  the  service  is 
impermissible  and  legally 
insupportable.  NCUA  disagrees  with 
this  one  comment  on  the  groimds  that 
the  Board  has  constructed  an  adequate 
administrative  record  to  support  the 
inclusion  of  these  services  within  the 
context  of  the  CUSO  rule,  based  upon 
the  Board's  statutory  authority  and  the 
Administrative  Procedure  Act. 
Therefore,  the  Board  will  retain  data 
processing  services  and  travel-related 
services  in  the  CUSO  rule. 

All  26  comments  addressing  the  issue 
favored  the  retention  of  real  estate 
brokerage  servicts.  Comments  stated 
that  the  service  was  complementary  to 
FCU  and  FISCU  mortgage  loan 
operations  and  programs.  Despite  the 
comments,  NCUA  has  been  troubled  by 
cases  involving  conflicts  and  the 
appearance  of  conflicts  between  real 
estate  brokerage  CUSOs  and  the  credit 
unions  such  CUSOs  serve.  In  one 
instance,  the  NCUSIF  suffisred  a  large 
loss  due  to  a  real  estate  brokerage 
service,  and  several  FCUs  and  FISCUs 
have  suffered  losses  due  to  conflicts 
arising  between  the  credit  miion  and  a 
real  estate  brokerage.  Because  of  these 
concerns,  the  Board  has  decided  to 
remove  "real  estate  brokerage  services" 
from  the  list  of  permissible  CUSO 
activities  and  services.  This  removal  is 
set  forth  in  §  712.6(b).  However.  CUSOs 
wath  current  investments  or  loans  to  real 
estate  brokerage  service  CUSOs  as  of  the 
effective  date  of  this  rule  wiU  be 
allowed  to  continue  to  offer  the  service 
under  a  3  year  grandfather  provision 
under  §  712.9.  For  similar  reasons 
regarding  impaimient  of  appraiser 
independence  and  possible  conflicts  of 
interest,  the  Board  declines  to  add  real 
estate  appraisal  activities  in  the  list  of 
permissible  activities. 

NCUA  also  requested  comments 
regarding  any  aspects  of  any  other 
currently  allowable,  or  potentially 
allowable,  CUSO  activity  or  service. 
One  comment  suggested  adding 
"electronic  imaging"  to  the  list  of  record 
retention  imaging  services  listed  under 
the  "Record  Retention,  security  and 
disaster  recovery  services"  category  to 
cover  future  imaging  technologies.  The 
Board  adopts  this  comment  in  the  final 
rule. 

Another  comment  asked  that  NCUA 
permit  business  lending  services. 
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certificate  of  deposit  brokerage  services, 
medical  savings  accounts,  telemarketing 
services,  EFT  services  (point  of  sale, 
remote  banking,  and  smart  cards), 
executive/private  banking  services  and 
correspondent  banking  services 
inclumng  cash  letter  processing  and 
remittance  lock  box  services.  Some  of 
these  services  can  be  provided  under 
current  authority:  CD  brokerage  services 
can  be  provided  by  a  securities 
brokerage  CUSO;  telemarketing  is  a  form 
of  permissible  marketing  services;  the 
EFT  services  seem  permissible;  and  it  is 
possible  that  some  of  the  other  services, 
other  than  business  lending,  could  be 
provided  by  a  trust  company  CUSO. 
M«nber  business  loan  origination  is 
rejected  for  the  same  reasons  described 
under  consiuner  loan  origination. 
Without  more  detail  on  these  suggested 
services,  the  Board  declines  to  add  any 
of  them  to  the  permissible  activities  and 
services  Ust  at  this  time. 

One  comment  suggested  changing  the 
heading  of  paragraph  (g)  from 
"Insurance  brokerage  or  agency"  to 
"Providing  group  purchasing 
programs."  The  comment  stated  that  in 
some  states  the  subsidiary  of  a  financial 
institution  cannot  be  Ucensed  as  an 
insurance  brokerage  or  agency,  but  the 
financial  institution  may  still  want  to 
make  available  to  their  members  a  legal 
insurance  product,  such  as  mortgage  Ufe 
insurance.  The  comment  contemplated 
various  insurance  group  piuchasing 
programs,  such  as  vehicle  warranty 
programs,  home  warranties,  gap 
insurance  (protects  any  gap  between  the 
original  cost  of  a  vehicle  and  the  actual 
cash  value  in  the  event  the  vehicle  is 
destroyed),  debt  cancellation  programs, 
and  motor  club  programs:  The  Board  is 
of  the  opinion  that  the  addition  of 
"provision  of  group  purchasing 
programs"  imder  the  existing  category 
"(g)  bisiuance  brokerage  or  agency"  is 
sufficient  to  allow  CUSOs  to  engage  in 
the  contemplated  programs.  The  CUSO 
rule  does  not  preempt  state  licensing 
laws,  therefore,  it  is  beyond  NCUA's 
authority  to  permit  CUSOs,  which  must 
be  profMrly  estabUshed  and  operated 
under  appUcable  state  law,  to  ofiier  or 
provide  a  service  or  product  that  is 
impermissible  under  state  law.  In 
addition,  the  Board  is  wary  of  how 
others  would  treat  the  potentially  broad, 
vague,  and  troubling  category  of  "group 
purchasing  programs"  without  limiting 
it  in  some  fashion,  as  the  Board  has 
done  here,  by  limiting  it  to  insurance- 
tjrpe  group  purchasing  services. 

One  comment  recommended  that 
paragraph  (d),  "electronic  transaction 
services,"  be  expanded  to  include 
electronic  payment  systems,  such  as 
stored  value  cards,  e-cash,  e-checks,  and 


any  other  developing  or  emerging 
technology  through  which  financial 
services  may  be  delivered.  Another 
comment  suggested  that  paragraph  (d) 
should  be  renamed  "electronic  currency 
and  electronic  delivery  systems"  to 
include  electronic  payment  systems  to 
permit  the  delivery  of  financial  services, 
transactions  and  value,  including  stored 
value  cards,  e-cash,  e-checks,  stamps, 
coupons  or  similar  pa)m[)ent  forms;  and 
that  paragraph  (d)(3),  "data  processing," 
be  renamed  "data  processing  and  multi- 
media conmumication  and  information 
systems"  to  facilitate  dehvery  of 
financial  services  through  emerging  and 
futiu«  technologies  such  as  smart 
phones,  interactive  televisions,  video 
screens  and  terminals,  electronic 
conferencing  centers,  automated  video 
financial  centers,  and  digital  signature 
certification  centers,  and  to  also  act  as 
Internet  service  providers.  The  Board 
indicates  its  approval  of  services  that 
are  currently  performed  in  a  credit 
union  brandli,  but  can  now  be 
performed  by  computer-based  means,  by 
adding  the  term  "Cyber  financial 
services"  as  new  paragraph  (d)(8l  to  the 
peimissible  services  list.  The  Board 
cautions  CUSOs  that  permissible  CUSO 
"Cyber  financial  services"  only  includes 
credit  union  member  financial  services 
that  are  analogous  to  services  performed 
for  credit  union  members  in  a  credit 
imion  branch  and  not  unrelated 
services. 

A  few  comments  asked  that  NCUA 
provide  a  list  of  impermissible  activities 
and  allow  anything  not  on  that  list  to  be 
permissible.  Other  comments  asked  that 
NCUA  let  the  board  of  directors  of  each 
CUSO  decide  what  services  to  offer 
instead  of  providing  a  list  of  permissible 
activities  and  services.  The  Board 
believes  that  it  is  better  to  have  a  list  of 
permissible  activities  and  services  than 
either  no  Ust  or  a  list  of  impermissible 
activities  and  services.  A  permissible 
activities  and  services  list  is  easier  to 
administer,  more  familiar  to  users,  and 
is  less  likely  to  be  misinterpreted. 
Therefore,  Uie  Board  declines  to  adopt 
these  comments'  proposals. 

To  siunmarize,  the  proposed 
rearrangement  of  the  list  of  permissible 
activities  and  services  has  been  adopted 
with  a  few  changes  based  upon 
comments  received  and  staff 
investigation.  First,  "Cyber  financial 
services"  has  been  added  as  new 
paragraph  (d)(8)  to  the  category  of 
"Electronic  transaction  services." 
Second,  "Provision  of  group  purchasing 
programs"  is  added  as  new  paragraph 
(gK3)  to  the  category  of  "Insurance 
brokerage  or  agency."  Third,  the 
category  "Real  estate  brokerage 
services"  is  removed.  Fourth, 


"electronic  imaging"  is  added  to  the  list 
of  record  retention  imaging  services 
listed  under  the  new  paragraph  "(j) 
Record  Retention,  security  and  disaster 
recovery  services."  Fifth,  a  new 
category,  "Student  loan  origination"  is 
added  as  new  paragraph  (m).  Sixth,  all 
eight  proposed  rule  services  and 
activities  have  been  added,  and  data 
processing  and  travel  services  have  been 
retained  as  permissible  CUSO  services. 

The  Board  adopts  the  rearrangement 
of  the  list  of  permissible  activities  and 
services  for  ease  of  understanding  and 
citation,  to  reflect  changes  in  CUSO 
activities  and  services,  and  to  provide 
flexibility  for  future  CUSO  growth.  The 
final  categories  of  permissible  services 
and  activities  are  as  follows:  checking 
and  currency  services;  clerical, 
professional  and  management  services; 
consumer  mortgage  loan  origination; 
electronic  transaction  services;  financial 
counseling  services;  fixed  asset  services; 
insurance  brokerage  or  agency;  leasing: 
loan  support  services;  record  retention, 
security  and  disaster  recovery  services; 
securities  brokerage  services;  shared 
credit  union  branch  (service  center) 
services;  student  loan  originaticm;  travel 
agency  services;  and  trust  and  trust- 
related  services.  The  category  headings 
are  solely  descriptive  in  nature  and  not 
meant  to  convey  authority  for  additional 
services  and  activities  beyond  the 
specific  services  and  activities  listed. 

Section  712.6,  What  Activities  and 
Services  are  Prohibited  for  CUSOs? 

The  proposed  section  rephrased  the 
statutory  prohibition  of  12  U.S.C. 
1757(7)(I).  The  four  conunents 
addressing  this  section  opposed  the 
proposed  wording.  Comments  found  the 
rephrasing  vague,  ambiguous  and  not 
supported  by  the  statute.  Comments 
pointed  out  that  the  statute  did  not 
prohibit  insurance  company 
involvement  with  CUSOs  and  foimd 
NCUA's  prior  policy  prohibiting 
insurance  company  involvement  to  be 
unfounded,  unnecessary,  and 
insup[>ortable  under  the  statute.  After 
further  review,  the  Board  agrees  and  has 
reworded  this  section  to  follow  the 
language  used  in  the  statute  verbatim. 

In  addition,  as  discussed  under  the 
supplementary  information  for  §  712.5, 
Permissible  Services,  a  new  paragraph 
(b)  has  been  added  to  set  forth  that  any 
new  FCU  investments  or  loans  in  a 
CUSO  involved  with  real  estate 
brokerage  services  cannot  be  made  after 
April  1, 1998,  and  any  existing 
investments  or  loans  must  be  phased- 
out  over  a  three  year  period  as  provided 
in  §  712.9. 
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Section  712.7.  What  Must  an  PCU  Do  To 
Add  Activities  or  Services  That  are  Not 
Preapproved? 

The  comments  addressing  this  section 
agreed  that  it  is  useful  to  have  a ' 
regulatory  mechanism  to  add 
unpreapproved  activities  and  services 
under  an  expedited  60-day 
consideration  time  frame.  This  would 
allow  Board  consideration  of  potential 
CUSO  activities  and  services  that  are 
not  included  in  the  permissible  CUSO 
activities  and  services  list  in  §  712.5. 
The  proposed  language  is  adopted  as 
revised  for  plain  language  reasons 
previously  discussed  in  this 
Supplementary  Information.  The  terms 
"NCUA  Board."  and  "Secretary  of  the 
Board,"  have  the  meanings  ascribed  to 
them  in  Part  790  of  the  NCUA  Rules  and 
Regulations.  12  CFR  Part  790. 

Section  712.8,  What  Transaction  and 
Compensation  Limits  Might  Apply  to 
Individuals  Related  to  Both  an  FCU  and 
a  CUSO? 

Conflict  of  Interest 

NCUA  requested  comments  on  means 
to  enable  NCUA  to  better  police 
potential  CUSO/FCU  conflicts, 
including  NCUA's  proposal  to  eliminate 
the  ability  of  a  CUSO  to  reimburse  an 
FCU  for  the  services  of  the  FCU's 
officials  and  senior  management 
employees.  Seventy-one  of  the  72 
comments  received  on  this  issue 
opiMsed  NCUA's  proposed 
reimbursement  prohibition.  Many 
comments  stated  that  this  one  factor 
would  not  be  controlling  to  a  court  in 
determining  whether  or  not  to  pierce  the 
corporate  veil  to  find  an  FCU  liable  for 
acts  or  omissions  of  a  CUSO.  Other 
comments  stated  that  a  prohibition 
would  have  the  effect  of  severely 
hampering,  if  not  making  it  nearly 
impossible,  for  small  and  start-up 
CUSOs,  that  could  not  otherwise  afford 
to  pay  for  non-credit  union  employees, 
to  function.  Some  comments  stressed 
that  shared  employees  were  helpful  in 
maintaining  communication  between  an 
FCU  and  a  CUSO,  which  aided  in 
furthering  their  shared  mission  of 
providing  member  services.  Many 
comments  stated  that  for  profit,  taxable 
CUSOs  are  eUgible  for  a  tax  deduction 
for  business  expenses  for 
reimbursements  made  to  an  FCU  on 
account  of  shared  employees,  while 
dividends  are  not  deductible.  One 
comment  suggested  that  NCUA  should 
encourage  prudent  management  by 
requiring  arms'  length  transactions 
through  means  of  required  contractual 
agreements.  Several  comments  stressed 
that  the  reimbursement  does  not  by 
itself  raise  concerns.  It  is  the  actions  of 


a  few  individuals  that  cause  NCUA 
concerns,  and  these  individuals  should 
be  handled  by  increasing 
implementation  of  NCUA  fraud 
detection  programs  and  policies. 
Comments  stated  that.the  combined 
effect  of  the  proposed  ban  would  be  to 
prevent  formation  of  new  CUSOs, 
impede  expansion  of  CUSO  services  to 
other  credit  unions,  and  jeopardize  the 
operations  and  finances  of  existing 
CUSOs.  In  sum,  elimination  of  the 
ability  to  reimburse  would  seriously 
hinder  CUSOs'  ability  to  perform  and 
deprive  credit  union  members  of 
additional  revenues  and  services. 

Many  of  the  comments  clarified  for 
NCUA  the  extent  and  nature  of  FCU 
services  used  by  CUSOs:  faciUties 
(space,  utilities,  maintenance  services, 
and  janitorial  services);  systems  support 
(telephone,  computer.  Internet  access); 
shared  employees  and  staff  (accoimting, 
human  resources,  call  center,  marketing) 
and  direct  services  Uke  attorney  and 
advertising  services.  After  gaining  a 
better  understanding  of  the  CUSO 
industry  through  due  consideration  of 
the  comments,  the  Board  has  decided  to 
continue  to  allow  CUSOs  to  reimburse 
FCUs  for  the  services  of  FCU  officials, 
senior  management  employees,  and 
employees  under  one  condition.  The 
condition  is  that  the  FCU  accounts 
payable,  due  from  the  CUSO  on  accoimt 
of  the  CUSO's  use  of  FCU  officials, 
senior  management  employees,  and 
employees,  must  be  cleared  and  paid  in 
full  at  least  every  120  days.  NCUA  has 
experienced  a  recurring  problem  of 
CUSO  nonpayment  of  the  funds  owed  to 
the  FCU  on  account  of  the  CUSO's  use 
of  FCU  officials  and  employees.  In 
several  cases,  the  account  receivable 
due  from  the  CUSO  has  been  allowed  to 
accumulate  for  several  years,  triggering 
safety  and  soimdness  issues.  In  some  of 
these  cases,  the  FCU  has  been  unable  to 
collect  the  accumulated  account 
receivable  &t>m  the  CUSO  resulting  in  a 
write-down  of  the  accoimt  receivable  as 
an  impaired  asset.  This  practice 
threatens  the  safety  and  soundness  of 
FCUs  and  the  NCUSIF.  Examiners  will 
be  instructed  to  review  the  accounts 
receivable  due  from  CUSOs  to  ensure 
compliance  with  this  requirement  after 
this  rule  becomes  effective. 

The  primary  purpose  of  the  conflict  of 
interest  section  is  to  prevent  insider 
abuse  and  self-dealing  that  could  lead  to 
losses  at  the  CUSO,  afliliated  credit 
unions,  and  the  NCUSIF.  It  is  the 
responsibility  and  fiduciary  duty  of  FCU 
volunteers  and  employees  to  make 
decisions  based  on  the  best  interests  of 
the  FCU  and  its  members.  Motivations 
of  personal  financial  gain  from  CUSO 
activities  could  present  an  inherent 


conflict  of  interest.  Such  motivations  in 
various  CUSO  cases  have  led  to 
pereonal  gain  by  FCU  officials  and 
resulted  in  FCU  losses,  occasionally 
even  resulting  in  the  liquidation  or 
merger  of  the  FCU.  In  addition,  CUSO 
compensation  at  FCU  volunteers  could 
serve  as  a  meant  to  subvert  the 
prohibitions  on  compensation  for 
volunteer  officials  contained  in  the  FCU 
Act.  12  U.S.C.  1761  and  1761a. 
Moreover,  compensation  of  shared 
CUSO/FCU  officials  might  be  a  factor 
that  a  court  could  evaluate  in  deciding 
to  pierce  the  corporate  veil  to  impute 
Uabihty  from  a  CUSO  to  an  FCU.  For 
these  reasone,  NCUA  is  committed  to 
maintaining  strong  conflicts  of  interest 
provisions  for  QJSOs  and  FCUs. 

FCU  officials  and  employees,  and 
thefr  immediate  family  mmnbers,  who 
also  work  in  CUSOs  engaging  in  FCU 
loan-related  services,  should  be  careful 
to  comply  with  12  CFR  §  701.21(c)(8), 
NCUA's  loan  conflicts  rule.  Individual 
compensation  related  to  FCU  loans  can 
trigger  application  of  the  loan  conflicts 
rule.  CUSO  loan-related  services 
include  loan  support  services,  such  as 
debt  collection  services;  loan 
processing,  servicing  and  sales;  or  the 
sale  of  repossessed  collateral;  as  well  as 
leasing,  consumer  mortgage  loan,  or 
student  loan  origination  activities. 

Section  712.9,  When  Must  You  Begin 
Compliance  With  the  Revised  Rule? 

NCUA  solicited  comment  on  when 
FCUs  and  CUSOs  should  begin 
compUance  with  a  revised  final  part 
712.  The  few  comments  received  on  this 
issue  varied  &t}m  the  effective  date  to  6 
months  to  9  months  to  1  year.  Alter 
consideration  of  these  comments,  and  in 
light  of  the  few  changes  to  the  CUSO 
rule,  the  Board  is  adopting  the  April  1, 
1998,  effective  date  as  the  compliance 
date,  as  it  proposed.  Any  conversion 
compliance  problems  should  be  brought 
to  the  attention  of  the  appropriate 
NCUA  Region  immediately  upon 
discovery  for  expeditious  handling  and 
resolution.  FCUs  will  have  three  years, 
until  April  1,  2001,  to  divest  or  close- 
out  any  nonconforming  investments  or 
loans  made  nonconforming  by  this  new 
rule,  such  as  FCU  investments  in,  and 
loans  to,  CUSOs  engaging  in  real  estate 
brokerage  services. 

Section  740.3(c),  Mandatory 
Requirements  With  Regard  to  the 
Official  Sign  and  Its  Display 

Federally-instued  credit  imions  are 
not  permitted  to  receive  account  funds 
at  any  teller's  station  or  window  where 
any  non-federaUy  insured  credit  imion 
or  institution  receives  shares  or 
deposits.  Credit  imion  service  centera 
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and  branches  servicing  more  than  one 
credit  union  where  only  some  of  the 
credit  unions  are  insured  by  NCUA  are 
currently  exempt  from  this  requirement. 
However,  in  a  service  center  context  a 
sign  is  required  immediately  above  or 
beside  each  official  NCUA  sign  stating 
"Only  the  following  credit  unions 
serviced  by  the  facility  are  federally 

insured  by  the  NCUA ."  (The 

full  name  of  each  credit  union  insured 
is  to  follow  the  word  NCUA).  The 
lettering  is  to  be  of  such  size  and  print 
to  be  clearly  legible  to  all  members 
conducting  share  or  deposit 
transactions.  The  intent  of  this 
requirement  was  to  inform  credit  union 
members  using  a  service  center  that 
share  insurance  was  dependent  upon 
their  credit  union  and  not  upon  the 
location  of  their  transactions  (the 
service  center). 

To  reduce  the  paperwork  and 
compliance  burdens  on  service  centers, 
which  service  mainly  federally-insured 
credit  unions,  NCUA  proposed  to 
change  this  disclosure  requirement  to  a 
disclosure  of  non-federally  insured 
credit  imions  serviced  at  a  service 
center.  Twelve  of  the  17  relevant 


comments  supported  this  approach. 
Five  of  the  comments  preferred  the 
current  requirement. 

After  further  consideration,  the  Board 
has  decided  not  to  revise  the  service 
center  posting  requirement.  The  Board 
is  very  concerned  about  credit  union 
member  confusion  about  account 
insurance.  The  NCUSIF  is  backed  by  the 
full  faith  and  credit  of  the  United  States. 
Private  insurance  is  backed  only  by  the 
assets  of  the  insurance  company.  Since 
1990,  concerns  with  privately-provided 
primary,  non-excess  account  insurance 
has  led  to  elimination  of  private  account 
insurers  in  Florida,  Georgia, 
Massachusetts,  Rhode  Island, 
Tennessee,  Texas,  and  Washington 
State.  While  NCUA  is  aware  of  the 
statutorily-mandated  disclosures  that 
nonfederally  insured  credit  unions  must 
give  to  their  members,  12  U.S.C.  1831t, 
NCUA  is  concerned  that  some  member 
confusion  might  still  exist  leading  the 
member  of  a  nonfederally  insured  credit 
union  to  believe  that  his  or  her  deposits 
were  federally  insured  by  the  NCUSIF. 
Therefore,  the  signage  requirement  will 
remain  unchanged. 

H.  Derivation  Table 


Private,  non-federally  insured  credit 
imion  members  may  believe  that  their 
accounts  are  federally-insured  and 
backed  by  the  full  faith  and  credit  of  the 
United  States  if  they  transact  business 
where  the  blue,  NCUA  Insurance  of 
Accounts  sticker  is  used,  such  as  at 
service  center  locations.  NCUA's 
concern  is  heightened  by  the  recent 
proUferation  of  the  use  of  service  center 
outlets.  Outlets  are  existing  federally- 
insured  and  non-federally  insured  credit 
union  branches  that  are  wired  to  handle 
simple  deposit  and  withdrawal  teller 
window  transactions  for  any  member  of 
any  other  credit  union  participating  in 
that  service  center  company.  Plans  are 
currently  underway  to  link  various 
service  center  locations  to  facilitate  a 
national  service  center  business  using 
existing  credit  union  branches  as 
outlets.  Thus,  privately-insured  credit 
union  members  will  soon  be  able  to 
transact  credit  union  business  in 
federally-insured  credit  union  branches, 
perhaps  on  a  national  basis.  The  Board 
is  concerned  over  this  situation  and  has 
directed  staff  to  study  the  issue. 


Original  provision 

New  provision 

Comment 

70127(a)  

712.1  

Modified 

701.27(b)  

712.6(a)    

Modified. 
Removed. 

Modifiwj 

701.27(c)  

N/A     

701.27(d)(1) 

7122(a-c)  

701.27(d)(2)(i-ii)  

712.3(a) 

Significantiy  Changed 
Significantiy  Char)ged. 
Modified. 
ModifMd 

701.27(d)(3) 

712.4(b)  

701.27(d)(4) 

712.3(b)   

701.27(d)(5)(i-<i)  

712.5(a-o) 

70127(d)(5)(iii)  

712.7  

Modified 

70127(d)(6)(i-iil)  

712.8(a-c)  

Modified 

70127(d)(7)(i) 

712.3(c)  

Modifiad 

701.27(d)(7)(il)(A-C)  

712.3(d)(1-3)  

Modifiad 

701.27(d)(8)(i-ii)(A-B) 

712.9(a-b)(1-2)    .. 

Modified 

70127(e)  

712.3(e) 

No  change. 

Added. 

Addivi 

WA 

712.4(a)  

712  6(b)  ... 

N/A 

n.  Regulatory  Procedures 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  any 
analysis  to  describe  any  significant 
economic  impact  any  proposed 
regulation  may  have  on  a  substantial 
number  of  small  entities  (primarily 
those  imder  $1  milHon  in  assets).  The 
CUSO  and  service  contract  rule 
revisions  reduce  existing  regulatory 
burdens.  No  commenters  conunented  on 
Regulatory  Flexibility  Act  issues. 
Therefore,  the  NCUA  Board  has 
determined  and  certifies  that  the  final 
rule  does  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  reqmred. 

B.  Paperwork  Reduction  Act 

The  reporting  requirements  in  Part 
712  have  been  submitted  to  the  Office 
of  Management  and  Budget.  A  notice 
will  be  published  in  the  Federal 
Register  once  approval  is  received  from 
OMB.  Under  the  Paperwork  ReducUgn 
Act  of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  control  number  will  be 


displayed  in  the  table  at  12  CFR  Part 
795. 

C.  Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  final 
CUSO  regulation  appUes  only  to  FCUs. 
The  NC^A  Board  has  determined  that 
the  final  rule  does  not  constitute  a 
"significant  regulatory  action"  for 
purposes  of  the  Executive  Order. 
However,  as  in  the  past,  NCUA  will 
work  with  the  state  credit  union 
supervisors  to  achieve  shared  goals 
involving  viabiHty,  flexibility,  parity, 
conformity  and  safety  and  soundness 
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concerning  CUSOs  with  both  FCU  and 
state-chartered  credit  union 
participation. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121)  provides 
generally  for  Congressional  review  of 
agency  rules.  The  reporting  requirement 
is  triggered  in  instances  where  NCUA 
issues  a  final  rule  as  defined  by  Section 
551  of  the  Administrative  Procedures 
Act,  5  U.S.C.  551. 

0MB  has  determined  that  this  final 
rule  on  Part  712  does  not  constitute  a 
"major"  rule  as  defined  by  the  statute. 
A  "major"  rule  is  defined  as  being  any 
final  rule  that  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs  of  0MB  finds  has  resulted  in  or 
is  likely  to  result  in:  (1)  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets. 

List  of  Subjects 

12  CFR  Fart  701 

Credit,  Credit  unions,  Insurance, 
Reporting  and  recordkeeping 
requirements,  Surety  bonds. 

12  CFR  Part  704 

Credit  unions.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  712 

Administrative  practice  and 
procedure.  Credit,  Credit  unions. 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  740 

Advertising,  Bank  deposit  insurance, 
Credit  unions.  Reporting  and 
recordkeeping  requirements,  Signs  and 
symbols. 

By  the  National  Credit  Union 
Administration  Board  on  February  25, 1998. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble.  12  CFR  chapter  VII  is 
amended  as  follows: 


PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS        I 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756, 
1757,  1759.  17Sla,  1761b,  1766,  1767, 1782. 
1784, 1787, 17»9  and  1798.  Section  701.6  is 
also  authorized  by  31  U.S.C.  3717.  Section 
701.31  is  also  authorized  by  15  U.S.C.  1601 
et  seq.;  42  U.S.C.  1861  and  3601-3610. 
Section  701.35  is  also  authorized  by  42 
U.S.C.  4311-4312. 

2.  Section  701.26  is  amended  by 
removing  paragraph  (b)  and  removing 
the  paragraph  designation  (a). 

§701.27    [Removed] 

3.  Section  701.27  is  removed. 

$701.36    [Amended] 

4.  Section  701.36  is  amended  in 
paragraph  (a)(4)(iv)  by  revising 
"§  701.27"  to  read  "part  712." 

PART  704-CORPORATE  CREDIT 
UNIONS 

5.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1762, 1766(a),  1781 
and  1789. 

§704.11    [Amended] 

6.  Section  704.11  is  amended  in 
paragraph  (e)  by  revising  "§  701.27"  to 
read  "part  712." 

7.  Part  712  is  added  to  read  as  follows: 

PART  712— CREDIT  UNION  SERVICE 
ORGANIZATIONS  (CUSOs) 

712.1  What  does  this  part  cover? 

712.2  How  much  can  a  Federal  credit  union 
(FCU)  invest  in.  or  loan  to.  CUSOs.  and 
what  parties  may  be  involved? 

712.3  What  are  the  characteristics  of  and 
what  requirements  apply  to  CUSOs? 

712.4  What  must  an  FCU  and  a  CUSO  do 

to  maintain  separate  corporate  identities? 

712.5  What  activities  and  services  are 
preapproved  for  CUSOs? 

712.6  What  activities  and  services  are 
prohibited  for  CUSOs? 

712.7  What  must  an  FCU  do  to  add 
activities  or  services  that  are  not 
preapproved? 

712.8  What  transaction  and  compensation 
limits  might  apply  to  individuals  related 
to  both  an  FCU  and  a  CUSO? 

712.9  When  must  an  FCU  begin  compliance 
with  this  part? 

Authority:  12  U.S.C.  1756,  1757(5)(D)  and 
(7)(I).  1766,  1782,  1784,  1785,  and  1786. 

§  71 2. 1    Wliat  does  this  part  cover? 

This  part  establishes  when  a  Federal 
credit  union  (FCU)  can  invest  in  and 
make  loans  to  CUSOs.  CUSOs  are 
subject  to  review  by  NCUA.  This  part 
does  not  apply  to  corporate  credit 
unions  that  have  CUSOs  subject  to 


§  704.11  of  this  title.  This  part  does  not 
apply  to  state-chartered  credit  imions  or 
the  subsidiaries  of  state-chartered  credit 
unions  that  do  not  have  FCU 
investments  or  loans. 

§  71 2.2    How  mu«h  can  an  FCU  invest  in,  or 
loan  to,  CUSOs,  and  what  parties  may  be 
Involved? 

(a)  Investments.  An  FCU's  total 
investments  in  CUSOs  must  not  exceed, 
in  the  aggregate,  1%  of  its  paid-in  and 
unimpaired  capital  and  surplus  as  of  its 
last  calendar  year-end  financial  report. 
For  purposes  of  paragraphs  (a)  and  (b) 
of  this  section,  "paid-in  and  unimpaired 
capital  and  surplus"  means  shares  and 
undivided  earnings.  An  FCU  can  only 
invest  in  a  CUSO  as  an  equityholder  of 
a  corporation,  as  a  member  of  a  Umited 
Uability  company,  or  as  a  limited 
partner  of  a  limited  partnership. 
■    (b)  Loans.  An  FCU's  total  loans  to 
CUSOs  must  not  exceed,  in  the 
aggregate,  1%  of  its  paid-in  and 
unimpaired  capital  and  surplus  as  of  its 
last  calendar  year-end  financial  report. 
Loan  authority  is  independent  and 
separate  from  the  1%  investment 
authority  of  subsection  (a)  of  this 
section. 

(c)  Parties.  An  FCU  may  invest  in,  or 
loan  to,  a  CUSO  by  itself,  or  with  other 
credit  unions,  or  with  non-depository 
institution  parties  not  otherwise 
prohibited  by  §  712.6  of  this  part. 

§71Z3    What  are  the  characteristics  of  and 
what  requirements  apply  to  CUSOs? 

(a)  Structure.  An  FCU  can  invest  in  or 
loan  to  a  CUSO  only  if  the  CUSO  is 
structured  as  a  corporation,  limited 
liabiUty  company,  or  Umited 
partnership.  For  purposes  of  this  part, 
"corporation"  means  a  legally 
incorporated  corporation  as  established 
and  maintained  under  relevant  state 
law.  For  purposes  of  this  part,  "limited 
partnership"  means  a  legally  established 
limited  partnership  as  established  and 
maintained  imder  relevant  state  law.  For 
purposes  of  this  part,  "limited  liability 
company"  means  a  legally  established 
limited  liability  company  as  established 
and  maintained  under  relevant  state 
law,  provided  that  the  FCU  obtains 
written  legal  advice  that  the  Umited 
liability  company  is  a  recognized  legal 
entity  under  the  applicable  laws  of  the 
state  of  formation  and  that  the  limited 
liability  company  is  established  in  a 
manner  that  wiU  limit  potential 
exposure  of  the  FCU  to  no  more  than  the 
amount  of  funds  invested  in,  or  loaned 
to,  the  CUSO. 

(b)  Customer  base.  An  FCU  can  invest 
in  or  loan  to  a  CUSO  only  if  the  CUSO 
primarily  serves  credit  imions,  its 
membership,  or  the  membership  of 
credit  unions  contracting  with  me 


JMI 
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CUSO.  However,  if  in  order  for  the 
CUSO  to  provide  a  permissible  service 
it  is  necessary  for  the  CXJSO  to  own 
stock  in  a  service  provider  not  meeting 
the  customer  base  requirement,  then  the 
CUSO  can  buy  and  own  the  minimal 
amount  of  service  provider  stock 
necessary  to  provide  the  service  without 
violating  the  customer  base 
requirement. 

(c)  Federal  credit  union  accounting. 
An  FCU  must  account  for  its 
investments  in  or  loans  to  a  CUSO  in 
conformity  with  "generally  accepted 
accounting  principles"  (GAAP). 

(d)  CUSO  accounting;  audits  and 
financial  statements;  NCUA  access  to 
information.  An  FCU  must  obtain 
written  agreements  from  a  CUSO,  prior 
to  investing  in  or  lending  to  the  CUSO, 
that  the  CUSO  will: 

(1)  Account  for  all  its  transactions  in 
accordance  with  GAAP; 

(2)  Prepare  quarterly  financial 
statements  and  obtain  an  annual 
opinion  audit,  by  a  licensed  Certified 
Public  Accountant,  on  its  financial 
statements  in  accordance  with 
"generally  accepted  auditing  standards" 
(GAAS);  and 

(3)  Provide  NCUA  and  its 
representatives  with  complete  access  to 
any  books  and  records  of  the  CUSO  and 
the  ability  to  review  CUSO  internal 
controls,  as  deemed  necessary  by  NCUA 
in  carrying  out  its  responsibilities  imder 
the  Act. 

(e)  Other  laws.  A  CUSO  must  comply 
with  applicable  Federal,  state  and  local 
laws. 

§712.4    What  must  an  FCU  and  a  CUSO  do 
to  maintain  separata  corporata  identttlss? 

(a)  Corporate  separateness.  An  FCU 
and  a  CUSO  must  be  operated  in  a 
manner  that  demonstrates  to  the  public 
the  separate  corporate  existence  of  the 
FCU  and  the  CUSO.  Good  business 
practices  dictate  that  each  must  operate 
so  that: 

(1)  Its  respective  business 
transactions,  accounts,  and  records  are 
not  intermingled; 

(2)  Each  observes  the  formalities  of  its 
separate  corporate  procedures; 

(3)  Each  is  adequately  financed  as  a 
separate  unit  in  the  Ught  of  normal 
obligations  reasonably  foreseeable  in  a 
business  of  its  size  and  character; 

(4)  Each  is  held  out  to  the  public  as 
a  separate  enterprise; 

(5j  The  FCU  does  not  dominate  the 
CUSO  to  the  extent  that  the  CUSO  is 
treated  as  a  department  of  the  FCU;  and 

(6)  Unless  the  FCU  has  guaranteed  a 
loan  obtained  by  the  CUSO,  all 
borrowings  by  the  CUSO  indicate  that 
^e  FCU  is  not  liable. 

(b)  Legal  opinion.  Prior  to  an  FCU 
investing  in  a  CUSO,  the  FCU  must 


obtain  written  legal  advice  as  to  whether 
the  CUSO  is  established  in  a  manner 
that  will  limit  potential  exposure  of  the 
FCU  to  no  more  than  the  loss  of  funds 
invested  in,  or  lent  to,  the  CUSO.  In 
addition,  if  a  CUSO  in  which  an  FCU 
has  an  investment  plans  to  change  its 
structure  under  §  712.3(a),  an  FCU  must 
also  obtain  prior,  written  legal  advice 
that  the  CUSO  will  remain  estabUshed 
in  a  manner  that  will  limit  potential 
exposure  of  the  FCU  to  no  more  than  the 
loss  of  funds  invested  in,  or  loaned  to, 
the  CUSO.  The  legal  advice  must 
address  factors  that  have  led  courts  to 
"pierce  the  corporate  veil"  such  as 
inadequate  capitalization,  lack  of 
separate  corporate  identity,  common 
boards  of  directors  and  employees, 
control  of  one  entity  over  another,  and 
lack  of  separate  books  and  records.  The 
legal  advice  may  be  provided  by 
independent  legal  counsel  of  the 
investing  FCU  or  the  CUSO. 

§71Z5    What  activities  and  services  are 
preapproved  for  CUSOs? 

NCUA  may  at  any  time,  based  upon 
supervisory,  legeil,  or  safety  and 
soimdness  reasons,  limit  any  CUSO 
activities  or  services,  or  refuse  to  permit 
any  CUSO  activities  or  services. 
Otherwise,  an  FCU  may  invest  in,  loan 
to,  and/or  contract  with  only  those 
CUSOs  that  are  sufficiently  bonded  or 
insured  for  their  specific  operations  and 
only  provide  one  or  more  of  the 
following  activities  and  services  related 
to  the  routine,  daily  operations  of  credit 
unions: 

(a)  Checking  and  currency  services: 

(1)  Check  cashing; 

(2)  Coin  and  currency  services;  and 

(3)  Money  order,  savings  bonds, 
travelers  checks,  and  purchase  and  sale 
of  U.S.  Mint  commemorative  coins 
services; 

(b)  Clerical,  professional  and 
management  services: 

(1)  Accounting  services; 

(2)  Courier  services; 

(3)  Credit  analysis; 

(4)  Facsimile  transmissions  and 
copying  services; 

(5)  Internal  audits  for  credit  unions; 

(6)  Locator  services; 

(7)  Management  and  personnel 
training  and  support; 

(8)  Marketing  services; 

(9)  Research  services;  and 

(10)  Supervisory  committee  audits; 

(c)  Consumer  mortgage  loan 
origination; 

(d)  Electronic  transaction  services: 

(1)  Automated  teller  machine  (ATM) 
services; 

(2)  Credit  card  and  debit  card 
services; 

(3)  Data  processing; 


(4)  Electronic  fund  transfer  (EFT) 
services; 

(5)  Electronic  income  tax  fiUng; 

(6)  Payment  item  processing; 

(7)  Wire  transfer  services;  and 

(8)  Cyber  financial  services; 

(e)  Financial  counseling  services: 

(1)  Developing  and  administering 
Individual  Retirement  Accoimts  (IRA), 
Keogh,  tleferred  compensation,  and 
other  personnel  benefit  plans; 

(2)  Estate  planning; 

(3)  Financial  planning  and 
counseling; 

(4)  Income  tax  preparation; 

(5)  Investment  counsehng;  and 

(6)  Retirement  coimseling; 

(f)  Fixed  asset  services: 

(1)  Management,  development,  sale, 
or  lease  of  fixed  assets;  and 

(2)  Sale,  lease,  or  servicing  of 
computer  hardware  or  software; 

(g)  Insurance  brokerage  or  agency: 

(1)  Agency  for  sale  of  insurance: 

(2)  Provision  of  vehicle  warranty 
programs;  and 

(3)  Provision  of  group  piuchasing 
programs; 

(h)  Leasing: 

(1)  Personal  property;  and 

(2)  Real  estate  leasing  of  excess  CUSO 
property; 

(i)  Loan  support  services: 

(1)  Debt  collection  services; 

(2)  Loan  processing,  servicing,  and 
sales;  and 

(3)  Sale  of  repossessed  collateral; 
(j)  Record  retention,  security  and 

disaster  recovery  services: 

(1)  Alarm-monitoring  and  other 
security  services; 

(2)  Disaster  recovery  services; 

(3)  Microfilm,  microfiche,  optical  and 
electronic  imaging,  CEMIOM  data 
storage  and  retrieval  services; 

(4)  Provision  of  forms  and  supplies; 
and 

(5)  Record  retention  and  storage; 
(k)  Securities  brokerage  services; 
(1)  Shared  credit  union  bvinch 

(service  center)  operations; 
(m)  Student  loan  origination; 
(n)  Travel  agency  services;  and 

(0)  Trust  and  trust-related  services: 

(1)  Acting  as  administrator  for  prepaid 
legal  service  plans; 

(2)  Acting  as  trustee,  guardian, 
conservator,  estate  administrator,  or  in 
any  other  fiduciary  capacity;  and 

(3)  Trust  services. 

§712.6    What  activities  and  servioss  are 
prohibited  for  CUSOs? 

(a)  General.  CUSOs  must  not  acquire 
control  of,  either  directly  or  indirectly, 
another  depository  financial  institution, 
nor  invest  in  shares,  stocks,  or 
obligations  of  an  insurance  company, 
trade  association,  liquidity  facility  or 
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similar  organization,  corporation,  or 
association. 

(b)  Real  estate  brokemge  CUSO.  An 
FCU  may  not  invest  in,  or  loan  to,  a 
CUSO  engaged  in  real  estate  brokerage 
services  after  April  1, 1998,  except  as  ' 
provided  in  §  712.9. 

§712.7    What  rmwt  en  FCU  do  to  add 
acUvitias  or  aarvlcaa  ttiat  ara  not   * 
prMpproved? 

In  order  for  an  FCU  to  invest  in  and/ 
or  loan  to  a  CUSO  that  offers  an 
unpreapproved  activity  or  service,  the 
FCU  must  first  receive  NCUA  Board 
approval.  The  request  for  NCUA  Board 
approval  of  an  unpreapproved  activity 
or  service  must  include  a  full 
explanation  and  complete 
documentation  of  the  activity  or  service 
and  how  that  activity  or  service  is 
associated  with  routine  credit  union 
operations.  The  request  must  be 
submitted  jointly  to  your  Regional 
Office  and  to  the  Secretary  of  the  Board. 
The  request  will  be  treated  as  a  petition 
to  amend  §  712.5  and  NCUA  will 
request  public  comment  or  otherwise 
act  on  the  petition  within  60  days  after 
receipt. 


f  712.8    What  tranaactlon  and 
compensation  limits  might  apply  to 
Indlvfduais  raiatad  to  both  an  FCU  and  a 
CUS07 

(a)  Officials  and  Senior  Management 
Employees.  The  officials,  senior 
management  employees,  and  their 
immediate  family  members  of  an  FCU 
that  has  outstanding  loans  or 
investments  in  a  CUSO  must  not  receive 
any  salary,  commission,  investment 
income,  or  other  income  or 
compensation  from  the  CUSO  either 
directly  or  indirectly,  or  from  any 
person  being  served  through  the  CUSO. 
This  provision  does  not  prohibit  such 
FCU  officials  or  senior  management 
employees  from  assisting  in  the 
operation  of  a  CUSO,  provided  the 
officials  or  senior  management 
employees  are  not  compensated  by  the 
CUSO.  Further,  the  CUSO  may 
reimburse  the  FCU  for  the  services 
provided  by  such  FCU  officials  and 
senior  management  employees  only  if 
the  account  receivable  of  the  FCU  due 
from  the  CUSO  is  paid  in  full  at  least 
every  120  days.  For  purposes  of  this 
paragraph  (a),  "official"  means  affiliated 
credit  union  directors  or  committee 
members.  For  purposes  of  this 
paragraph  (a),  "senior  management 
employee"  means  affiliated  credit  union 
chief  executive  officer  (typically  this 
individual  holds  the  title  of  President  or 
Treasurer/Manager),  any  assistant  chief 
executive  officers  (e.g.  Assistant 
President,  Vice  President,  or  Assistant 
Treasurer/Manager)  and  the  chief 


financial  officer  (Comptroller).  For 
purposes  of  this  paragraph  (a), 
"immediate  family  member"  means  a 
spouse  or  other  family  members  living 
in  the  same  household. 

(b)  Employees.  The  prohibition 
contained  in  paragraph  (a)  of  this 
section  also  applies  to  FCU  employees 
not  otherwise  covered  if  the  employees 
are  directly  involved  in  dealing  with  the 
CUSO  unless  the  FCU's  board  of 
directors  determines  that  the  FCU 
employees'  positions  do  not  present  a 
conflict  of  interest. 

(c)  Others.  All  transactions  with 
business  associates  or  family  members 
of  FCU  officials,  senior  management 
employees,  and  their  immediate  family 
members,  not  specifically  prohibited  by 
paragraphs  (a)  and  (b)  of  this  section 
must  be  conducted  at  arm's  length  and 
in  the  interest  of  the  FCU. 

S  71 2.9    When  must  an  FCU  comply  with 
this  part? 

(a)  Investments.  An  FCU's 
investments  in  CUSOs  in  existence  prior 
to  April  1, 1998,  must  conform  with  this 
part  not  later  than  April  1,  2001,  unless 
the  Board  grants  prior  approval  to 
continue  sucli  investment  for  a  stated 
period, 

(b)  Loans.  An  FCU's  loans  to  CUSOs 
in  existence  prior  to  April  1, 1998,  must 
conform  with  this  part  not  later  than 
April  1,  2001,  unless: 

(1)  The  Board  grants  prior  approval  to 
continue  the  FCU's  loan  for  a  stated 
period;  or 

(2)  Under  the  terms  of  its  loan 
agreement,  the  FCU  cannot  require 
accelerated  repayment  without 
breaching  the  agreement. 

[FR  Doc.  9»-5450  Filed  3-4-98;  8:45  am) 
BILUNQ  CODE  7S3»-01-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Oooket  No.  98-ACE-61 

Revocation  and  Establishment  of 
Class  D;  and  Revocation, 
Establishment  and  Modification  of 
Class  E  Airspace  Areas;  Olathe, 
Johnson  County  Industrial  Airport,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  revokes  the  Class 
D  and  Class  E  airspace  areas  designated 
"Olathe,  Johnson  County  Industrial 
Airport,  KS,"  and  establishes  a  Class  D 
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and  a  larger  Class  E  airspace  area  in 
their  place  designated  "Olathe,  New 
Century  Aircenter,  KS."  The  name  of 
the  Olathe,  Johnson  Coimty  Industrial 
Airport  has  been  changed  to  Olathe. 
New  Century  Aircenter.  In  order  to 
rename  the  Class  D  and  Class  E  areas  it 
is  necessary  to  evoke  the  existing 
airspace  designation,  and  to  reestablish 
the  airspace  under  the  new  designation. 
This  action  also  increases  the  size  of  the 
Class  E  airspace  area  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL).  A  revision  to  the  Airport 
Reference  Point  (ARP)  coordinates  is 
included  in  this  document.  This 
additional  controlled  airspace  is 
necessary  to  accommodate  the  criteria 
for  diverse  departures  as  specified  in 
FAA  Order  7400.2D. 
DATES:  Effective  date:  0901  UTC,  June 
18,  1998. 

COMMENT  DATE:  Comments  for  inclusion 
in  the  Rules  Docket  must  be  received  on 
or  before  May  1, 1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  EHvision. 
ACE-520,  Federal  Aviation 
Administration.  Docket  Number  98- 
ACE-5,  601  East  12th  Street.  Kansas 
City,  MO  64106. 

tlie  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  Uie  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  revokes  the 
Class  D  and  Class  E  airspace  at  Olathe, 
Johnson  County  Industrial  Airport,  KS. 
and  reestablishes  Class  D  and  Class  E 
airspace  at  Olathe,  New  Century 
Aircenter,  KS.  The  enlarged  Class  E 
airspace  at  Olathe,  New  Century 
Aircenter  will  comply  with  the  criteria 
in  FAA  Order  7400.2D  for  diverse 
departures.  The  criteria  in  FAA  Order 
7400.2D  for  an  aircraft  to  reach  1.200 
feet  AGL,  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile,  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  nmway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile.  The  Class  D  and  Class  « 
E  areas  also  indicate  the  new  ARP  and 
name.  The  enlarged  Class  E  airspace  at 
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New  Century  Aircenter,  KS,  will  meet 
the  criteria  of  FAA  Order  7400.2D. 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  Instrument  Flight  Rules  (IFR). 
The  areas  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  D 
airspace  areas  are  published  in 
paragraph  5000,  and  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspace  areas  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,- especially  diuing  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  jrariod,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
pubUsh  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effiective  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  Mrritten  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  was  not  preceded  by  a  notice 
of  proposed  rulemaking,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 


under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  or  withdrawn  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  this 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-5".  The  postcard 
will  be  date  ^tamped  and  retiuned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
PoUcies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
E)esignations  and  Reporting  Points, 
dated  September  10, 1997.  and  effective 
September  16. 1997.  is  amended  as 
follows: 


Paragmph  5000    Qass  D  airspace. 

ACE  KS  D    Oladie,  JohiiMm  County 
ladustrisl  Airport,  KS  [Kemove] 

ACX  KS  D    Olatfae,  New  Century  Airaentsr. 

KSINew] 

Olathe,  New  Century  Aircenter,  KS 
(Lat.  38'49'51"N..  long.  94'53'25"W.) 

Olathe,  Johnson  County  Executive  Airport. 
KS 
(Ut  38»50'51'T^.,  long.  94'44'15"W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,600  feet  MSL 
within  a  4.3-mile  radius  of  New  Century 
Aircenter,  excluding  that  airspace  within  the 
Johnson  County  Executive  Airport,  KS,  Qass 
D  airspace  and  excluding  that  airspace 
tK>unded  on  the  north  by  lat  38*49'30"N.  and 
on  the  east  by  long.  94»56'30'^.  This  Qass 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereaiter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  ES    Oladw.  JohnMni  County 
Industrial  Airport,  KS  [Remove] 

ACE  KS  E5    Olathe,  New  Century  Aircenter, 

KSINew] 

Olathe,  New  Century  Aircenter,  KS 
(Ut.  38''49'51  "N..  long.  954'53'25"W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  of  a  6.7-mile  radius  of 

New  Century  Aircenter. 
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Issued  in  Kansas  Qty,  MO,  on  Pebruaiy  3, 
1998. 
Qiriatopher  R.  Bhun, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

IFR  Doc.  98-5697  Filed  3  4  08;  8:45  am] 
aauNQ  cooE  4tie-ia-M 


DEPARTMENT  OF  TRANSPORTATION 

Fwtoral  Aviation  Administration 

14CFRPart97 

[Docket  Na  29152;  AmdL  Na  1862] 

RIN  2120-AAe6 

Standard  Instnimant  Approach 
Procaduraa;  MiacallanaoMS 
Amandmants 

AQBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediues 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instnunent  flight  rules  at  the  afiiacted 
airports. 

DATES:  An  en^active  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

bicorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
addresses:  Availahhhty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located.        1 

By  SubsctipOon — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independenoe  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabUshes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
refarence  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260^.  Materials  incorporated 
by  reference  are  available  for 
examination  cr  purchase  as  stated 
above. 

The  large  lumber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  the  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reaUzed  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CAR  (and  FAR)  sections,  with 
the  types  and  effective  date  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule     | 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 


emergency  actioi  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  aftar  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TEKPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  of  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  pubUc  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febraary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
imfiact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  February  20. 
1998. 

Tom  E.  Stuckey, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD INSTRUIMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 
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Audiority:  49  U.S.C.  106(g),  40103. 40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amendmend  to  read  as 
follows: 

§S  97.23. 97.25, 97.27, 97.29, 97.31, 97.33. 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
orTACAN;  §97.25  LOG,  LOC/DME. 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  indentified  as  follows: 

•  •  •  Effective  March  26. 1998 

Oxford,  CT,  Waterbury-Oxford,  NDB  RWY 

36,  Amdt  8 
Oxford,  CT,  Waterbury-Oxford,  ILS  RWY  36, 

Amdt  12 
Bloomington/Normal,  IL,  Central  IL  Regl 

Arpt  at  BIoomington/Noimal,  ILS  RWY  20, 

Amdtl 
Holdenville,  OK,  Holdenville,  Muni,  NDB 

RWY  17,  Amdt  4 
Nashville,  TN.  Nashville  Intl,  ILS  RWY  20L, 

Amdt  4 
Nashville,  TN,  Nashville  Intl,  ILS  RWY  20R. 

Amdt  7 
Danville,  VA,  Danville  Regional,  VOR/DME 

RNAV  RWY  20.  Amdt  1,  CANCELLED 

•  •  •  Effective  April  23, 1998 

Birmingham,  AL.  Birmingham  Intl,  GPS  RWY 

36,  CMg 
Huntsville,  AL,  Madison  County  Executive, 

GPS  RWY  18,  Orig 
West  Memphis,  AR,  West  Memphis  Muni, 

GPS  RWY  17,  Orig 
West  Memphis,  AR.  West  Memphis  Muni, 

GPS  RWY  35,  Orig 
Yuma.  AZ,  Yuma  MCAS-Yuma  Intl,  GPS 

RWY  17,  Orig 
Yuma,  AZ,  Yuma  MCAS-Yuma  Intl,  GPS 

RWY  21R,  Orig 
Petaluma,  CA,  Petaluma  Muni,  VOR  OR  GPS 

RWY  29,  ORIG  CANCELLED 
Petaluma,  CA,  Petaluma  Muni,  VOR/DME 

RWY  29,  Orig 
Petaluma,  CA,  Petaluma  Muni,  GPS  RWY  29, 

Orig 
Bartow,  FL,  Bartow  Muni,  VOR/DME  RWY 

9L,  Amdt  2 
Ocala,  FL,  Ocala  Regional/Jim  Taylor  Field, 

VOR  RWY  36,  Amdt  16 
Ocala,  FL.  Ocala  Regional/Jim  Taylor  Field, 

LOC  RWY  36,  Amdt  8 
Ocala,  FL,  Ocala  Regional/Jim  Taylor  Field, 

NDB  RWY  36,  Amdt  4 
Ocala,  FL,  Ocala  Regional/Jim  Taylor  Fields 

GPS  RWY  18,  Orig 
Ocala,  FL,  Ocala  Regional/]im  Taylor  Field, 

GPS  RWY  36,  Orig 
Orlando,  FL,  Orlando  Intl,  GPS  RWY  36L, 

Orig 
Algona,  lA,  Algona  Muni,  VOR/DME  OR 

GPS-A,  Amdt  6 
Algona,  lA,  Algona  Muni,  NDB  OR  GPS  RWY 

12,  Amdt  5 
Algona,  lA,  Algona  Muni,  GPS  RWY  30,  Orig 
Muskegon,  MI,  Muskegon  Coimty,  VOR/DME 

RWY  6,  Amdt  11 


Minneapolis,  MN,  Minneapolis-St.  Paul  Intl/ 

Wold-Chamberlain,  ILS  PRM  RWY  12L, 

(Simultaneous  Close  Parallel),  Amdt  1 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold-Chamberlain,  ILS  PRM  RWY  12R. 

(Simultaneous  Qose  Parallel),  Amdt  1 
Minneapolis,  MN  Minneapolis-St  Paul  Intl/ 

Wold-Chamberlain,  ILS  PRM  RWY  SOL, 

(Simultaneous  Close  Parallel),  Amdt  2 
Minneapolis,  MN,  Miimeapolis-St.  Paul  Intl/ 

Wold  Chamberlain,  ILS  PRM  RWY  30R, 

(Simultaneous  Close  Parallel],  Amdt  2 
Minden,  NE.  Pioneer  Village  Field,  GPS  RWY 

34.  Orig 
Teterboro,  NJ,  Teterbobo,  VOR/DME  RWY  6, 

Orig 
Teterboro.  NJ  Teterboro,  GPS  RWY  24,  Orig 
Monticello,  NY.  Monticello,  VOR/DME  or 

GPS  RWY  1,  Amdt  3 
North  WilkesbOTO,  NC,  Wilkes  County,  LOC 

RWY  1.  Amdt  1,  CANCELLED 
North  Wilkesboro,  NC,  Wilkes  County,  ILS 

RWY  1.  Orig 
Rockingham,  NC,  Rockingham-Hamlet,  VOR/ 

DME-A,  Amdt  6,  CANCELLED 
Rockingham,  NC,  Rockingham-Hamlet,  NDB 

RWY  31,  Amdt  3 
Cambridge,  OH,  Cambridge  Muni,  NDB  OR 

GPS  RWY  4.  Amdt  7,  CANCELLED 
Guthrie.  OK,  Guthrie  Muni,  NDB  OR  GPS 

RWY  16,  Amdt  5 
Guthrie,  OK,  Guthrie,  Muni,  GPS  RWY  34, 

Amdtl 
Bennettsville,  SC,  Marlboro  County,  GPS 

RWY  24.  Orig 
Clemson,  SC,  Clemson-Oconee  County,  VOR/ 

DME  OR  GPS  RWY  25,  ORIG-A, 

CANCELLED 
Qemson.  SC.  Qemson-Oconee  County,  GPS 

RWY  7,  Orig 
Clemson,  SC,  Clemson-Oconcee  County,  GPS 

RWY  25,  Orig 
Moab,  UT,  Canyonlands  Field.  GPS  RWY  3, 

Orig 
Blacksburg,  VA,  Virginia  Tech,  LOC  RWY  12, 

Amdt  5 
Franklin  VA,  Franklin  Muni-John  Beverly 

Rose,  VOR  or  GPS  RWY  9,  Amdt  14 
Franklin,  VA,  Franklin  Mimi-John  Beverly 

Rose,  VOR/DME  or  GPS  RWY  27,  Amdt  9 
Galax/Hillsville,  VA,  Twin  County,  GPS 

RWY  18.  Orig 
South  Boston,  VA,  William  M  Tuck,  GPS 

RWY  36,  Orig 
Ravenswood,  WV,  Jackson  County,  GPS  RWY 

4,  Orig 
Ravenswood,  WV,  Jackson  County,  GPS  RWY 

22,  Orig 

[FR  Doc  98-5694  Filed  3-4  98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Doclcet  No.  29153;  AmdL  Na  1853] 

RIN  2120-AA6S 

Standard  Instrument  Approach 
Procaduras;  Miscellanaous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures  (SIPs) 
for  operations  at  certain  airports.  These 
regulatory  actions  are  needed  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatcHy 
provisions. 

Incorporated  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
AODflESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1 .  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affiected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-^20),  Technical  Programs 
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Division,  Flight  Standards  Service, 
Federal  Aviation  Administration  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephcme  (202) 
267-8277. 

SUPPLEMEKTARY  MFORHMTKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabUshes.  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Deta 
Center  (FDCl/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  S52(a),  1 
CFR  part  51 .  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  niunber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reaUzed  and 
pubUcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
docimients  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identiHcation  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 


amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NQTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  f(X'  Terminal  Instrument 
Approach  lYocedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  FUght  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regvdatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Forthe  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Contiol,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  February  20, 
1998. 

Tom  E.  Stnckajr, 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  tome,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  eflsctive  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103, 40113, 40129, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  part  97  is  amended  to  read  as 
follows: 


§§  97.23. 97.25,  §7.27, 97.29, 07.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOC.  LOC/DME. 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  S  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  *  *  Effective  Upon  PubUcation 


FDC  date 


State 


City 


Airport 


FDCrto. 


SIAP 


01/13/98 
01/26/98 
01/26/98 

02mm 

02A)6/98 
02A)6/98 
02/06/98 

02/06/98 
02A)6/98 
02/06/98 
02/09/98 
02/09/98 
02A)9/98 
02A)9/98 


AR. 
GA. 
GA. 
AK. 

GA. 
GA. 
GA. 

IN. 

IN. 

SC. 

FL 

FL. 

FL. 

FL. 


OSCEOLA  

SAVANNAH  .... 
SAVANNAH  .... 
ANCHORAGE 


CORDELE 
CORDELE 
CORDELE 


OSCEOLA  MUNI 

SAVANNAH  INTL  .... 
SAVANNAH  INTL  .... 
ANCHORAGE  INTL 


HUNTINGTON 
HUNTINGTON 

CANDEN  

CRESTVIEW  .. 
MELBOURNE  . 
MELBOURNE  . 
MELBOURNE . 


CRISP  COUNTY-CORDELE 
CRISP  COUNTY-CORDELE 
CRISP  COUNTY-CORDELE 


HUNTINGTON  MUNI 
HUNTINGTON  MUNI 
WOODWARD  FIELD 

BOB  SIKES  

MELBOURNE  INTL  ... 
MELBOURNE  INTL  ... 
MELBOURNE  INTL  ... 


FDC  8/0326 
FDC  8/0575 
FDC  8/0576 
FDC  8/8010 

FDC  8/0854 
FDC  8/0855 
FDC  8/0856 

FDC  8/0858 
FDC  8/0859 
FDC  8/0862 
FDC  8/0923 
FDC  8/0927 
FDC  8/0930 
FDC  8/0932 


NDB  RWY  19,  ORIG... 

GPS  RWY  18,  ORIG... 

NDB  OR  GPS  RWY  9.  ADMT  20... 

VOR  OR   GPS  RWY  6R,   ADMT 

12A... 
LOC  RWY  9  ORIG... 
NDB  OR  GPS  RWY  9  AMDT  4... 
VOR/DME  OR  GPS  RWY  22  AMDT 

10... 
GPS  RWY  9.  ORIG... 
NDB  RWY  9,  ORIG... 
VOR/DME  OR  GPS-A,  AMDT  3A... 
NDB  OR  GPS  RWY  17.  AMDT  2... 
ILS  RWY  9R,  AMDT  10A... 
LOC  BC  RWY  27L.  MADT  8C... 
VOR  RWY  9R.  AMDT  19A... 
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FDCdate 


02/09/98  ... 

02/09/98  ... 

02/09/98  ... 

02/09/98  ... 


02/10/98 
02/10/98 
02/10/98 
02/10/98 
02/10/98 

02/10/98 
02/10/98 
02/10/98 
02/11/98 

02/11/98 

02/11/98 
02/11/98 
02/12/98 
02/12/98 
02/12/98 
02/12/98 

02/17/98 
02/17/98 
02/17/98 
02/17/98 
02/17/98 
02/17/98 
02/17/98 
02/17/98 
02/17/98 

02/17/98 
02/17/98 
02/18/98 
02/18/98 
02/18/98 

12/11/97 


State 


FL 
FL. 
MO. 
MO. 


NC. 
NC. 
NE. 
NE. 
NE. 

NE. 
NE. 
Wl. 
IL 

MA. 

NE. 
NE. 
KS. 
MS. 
TN. 
TN. 

MO. 
MO. 
MO. 
MO. 
NY. 
NY. 
NY. 
NY. 
TN. 

TX. 
TX. 
NY. 
NY. 
NY. 

lA. 


City 

MELBOURNE 

MELBOURNE  

AVA  

AVA  

NORTH  WILKESBORO  

NORTH  WILKESBORO  

BEATRICE  

BEATRICE  

BEATRICE  

BEATRICE  

BEATRICE  

NEW  RICHMOND  

CHICAGO/PROSPECT 

HEIGHTS/WHEELING. 
BOSTON  

AINSWORTH  

BEATRICE  

SAUNA 

STARKVILLE 

COLUMBIA/MOUNT  PLEASANT 
COLUMBIA/MOUNT  PLEASANT 

SEDALIA  

SEDALIA  

SEDALIA  

SEDALIA  

ONEONTA  

UTICA 

UTICA 

UTICA 

CAMDEN  

McKINNEY  

McKINNEY  

ONEONTA 

UTICA 

UTICA 

DES  MOINES 


Airport 


MELBOURNE  INTL 

MELBOURNE  INTL 

AVA/BILL  MARTIN  MEMORIAL 
AVA/BILL  MARTIN  MEMORIAL 


WILKES  COUNTY  

WILKES  COUNTY  

BEATRICE  MUNI  

BEATRICE  MUNI  

BEATRICE  MUNI  

BEATRICE  MUNI  

BEATRICE  MUNI  

NEW  RICHMOND  MUNI  

PALWAUKEE  MUNI  

GENERAL      EDWARD      LAW- 
RENCE LOGAN  INTL. 

AINSWORTH  MUNI  

BEATRICE  MUNI  

SALINA  MUNI  

OKTIBBEHA 

MAURY  COUNTY  

MAURY  COUNTY  

SEDALIA  MEMORIAL  

SEDALIA  MEMORIAL 

SEDALIA  MEMORIAL 

SEDALIA  MEMORIAL 

ONEONTA  MUNI  

ONEIDA  COUNTY  

ONEIDA  COUNTY  

ONEIDA  COUNTY  

BENTON  COUNTY  

McKINNEY  MUNI  

McKINNEY  MUNI  

ONEONTA  MUNI  

ONEIDA  COUNTY  

ONEIDA  COUNTY  

DES  MOINES  INTL 


FDCNc. 


FDC  8/0934 
FDC  8/0935 
FDC  8/0928 
FDC  8/0933 


FDC  8/0969 
FDC  8/0970 
FDC  8/0972 
FDC  8/0973 
FDC  8/0974 

FDC  8/0975 
FDC  8/0978 
FDC  8/0961 
FDC  8/1004 

FDC  8/0977 

FDC  8/0989 
FDC  8/0995 
FDC  8/1010 
FDC  8/1014 
FDC  8/1020 
FDC  8/1021 

FDC  8/1027 
FDC  8/1028 
FDC  8/1029 
FDC  8/1030 
FDC  8/1070 
FDC  8/1067 
FDC  8/1069 
FDC  8/1072 
FDC  8/1084 

FDC  8/1058 
FDC  8/1062 
FDC  8/1101 
FDC  8/1095 
FDC  8/1097 

FDC  7/8102 


SIAP 


VOR  OR  GPS   RWY  27L,  AMDT 

11B... 
NDB    OR    GPS    RWY   9R.    AMDT 

14... 
NDB  RWY31,ORIG... 
REPLACES  NOTAM  IN  TL98-05. 
VOR/DME   RNAV   OR   GPS   RWY 

31,  AMDT  1... 
REPLACES  NOTAM  IN  TL98-05. 
NDB  RWY  1,  AMDT  IB... 
GPS  RWY  I.ORIG... 
NDB  RWY  13,  AMDT  8... 
NDB  OR  GPS-A,  AMDT  3... 
VOR    OR    GPS    RWY    13,    AMDT 

16... 
GPS  RWY  35,  ORIG... 
VOR  RWY  35,  AMDT  6... 
NDB  OR  GPS  RWY  14.  AMDT  1... 
VOR  RWY  16,  ORIG... 

ILS  RWY  33L,  AMDT  1... 

VOR  OR  GPS  RWY  17,  AMDT  2... 

GPS  RWY  35,  ORIG-A... 

ILS  RWY  35,  AMDT  18A... 

VOR  OR  GPS-B,  AMDT  6... 

SDF  RWY  23,  AMDT  4B... 

NDB   OR    GPS    RWY   23,    AMDT 

3B... 
GPS  RWY  36,  ORIG... 
NDB  RWY  36,  AMDT  8A... 
NDB  RWY  18,  AMDT  7B... 
GPS  RWY  18,  ORIG... 
•VOR  OR  TPS  RWY  6  AMDT  4... 
ILS  RWY  15  AMDT  3... 
ILS  RWY  33  AMDT... 
NDB  RWY  33  AMDT  12... 
VOR/DME  OR  GPS  RWY  3,  AMDT 

3... 
VOR/DME  OR  GPS-A,  ORIG... 
ILS  RWY  17,  AMDT  1... 
LOC  RWY  24  AMDT  1... 
NDB  OR  GPS  RWY  15  AMDT  9... 
VOR/DME  OR  GPS  RWY  33  AMDT 

4... 
NDB  OR  GPS  RWY  31 R,  AMDT 

18A... 


IFR  Doc.  98-5695  Filed  3-4-98;  8:45  am) 
BH.LMQ  CODE  4S10-19-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Doclwt  No.  29154;  Amdt  No.  1854] 

RIN  2120-AA6S 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 


Instrument  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  aHiected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 


on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availablity  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Laquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 
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2.  The  FAA  Regional  Office  of  the 
region  in  which  the  afiiected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAP's 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  I>ocunients, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-«277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SLAP  is  contained  in 
official  FAA  form  dociunents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  refierence  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAP's,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubUcation  of  the  cranplete  description 
of  each  SIAP  contained  in  FAA  form 
documents  in  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  efiective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  amendment  or  part  97  is 
effective  upon  publication  of  each 
separate  SIAP  as  contained  in  the 
transmittal.  The  SIAP's  contained  in 
this  amendment  are  based  on  the 
criteria  contained  in  the  United  States 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  SIAPs,  the  TERPS 
criteria  were  applied  to  the  conditions 
existing  or  anticipated  at  the  affected 
airports. 

'The  FAA  has  determined  through 
testing  that  current  non-locaUzer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 


be  flown  by  aircraft  equipped  with  a 
Global  Positioning  System  (GPS)  and  or 
Flight  Management  System  (FMS) 
equipment,  fii  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS  or  FMS"  in 
the  title  without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  or  FMS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  from 
these  non-localizer,  non-precision 
instrument  approach  procediue  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideraticm  of  the  above,  those  SIAP's 
cvurently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are,  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  February  20, 
1998. 

Tom  E.  Stiickey, 
Acting  Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C  106(g],  40103,  40106, 
40113-40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 

§  97.23, 97.27, 97.33, 97.35    [Amended] 

2.  Amend  97.23,  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates  specified: 

•  *  •  Effective  April  23.  1998 

Little  Rock.  AR,  Adams  Field,  NDB  or  GPS 

RWY  4L,  Amdt  18  CANCELLED 
Little  Rock,  AR,  Adams  Field,  NDB  RWY  4L, 

Amdt  18 
West  Memphis,  AR,  West  Memphis  Muni, 

NDB  or  GPS  RWY  17,  Amdt  9  CANCELLED 
West  Memphis,  AR,  West  Memphis  Muni, 

NDB  RWY  17,  Amdt  10 
Phoenix,  AZ,  WiDiams  Gateway,  VOR  or 

TACAN  or  GPS  RWY  30C,  Orig-C 

CANCELLED 
Phoenix,  AZ.  Williams  Gateway,  VOR  or 

TACAN  RWY  30C,  Orig-C 
Yuma,  AZ,  Yuma  MCAS/Yuma  Intl,  VOR/ 

DME  or  GPS  RWY  17,  Orig  CANCELLED 
Yuma,  AZ,  Yuma  MCAS/Yuma  Intl,  VOR/ 

DME  RWY  17,  Orig 
Yuma,  AZ,  Yuma  MCAS/Yuma  Intl,  VOR/ 

DME  RNAV  or  GPS  RWY  2lR,  Amdt  3 

CANCELLED 
Yuma,  AZ,  Yuma  MCAS/Yuma  Intl,  VOR/ 

DME  RNAV  RWY  21R,  Amdt  3 
Petaluma,  CA,  Petaluma  Mimi,  VOR  or  GPS 

RWY  29,  Orig  CANCELLED 
Petaluma,  CA,  Petaluma  Muni,  VOR  RWY  29, 

Orig 
Wilmington,  DE,  New  Castle  County,  VOR/ 

DME  RNAV  or  GPS  RWY  9,  Orig 

CANCELLED 
Wilmington,  DE,  New  Castle  County,  VOR/ 

DME  RNAV  RWY  9,  Orig 
Ocala,  FL,  Ocala  Regional/)im  Taylor  Field, 

NDB  or  GPS  RWY  36,  Amdt  3  CANCELLED 
Ocala,  FL,  Ocala  Regional/]im  Taylor  Field, 

NDB  RWY  36,  Amdt  3 
Orlando,  FL,  Orlando  Intl,  VOR/DME  or  GPS 

RWY  36L,  Amdt  4A  CANCELLED 
Orlando,  FL.  Orlando  Intl.  VOR/DME  RWY 

36L,  Amdt  4A 
Ortonville,  MN,  Ortonville  Mimi-Martinson 

Field,  NDB  or  GPS  RWY  34,  Amdt  lA 

CANCELLED 
Ortonville,  MN,  Ortonville  Muni-Martinson 

Field,  NDB  RWY  34,  Amdt  2 
Poplar  Bluff,  MO,  Poplar  Bluff  Muni.  NDB  or 

GPS  RWY  36,  Amdt  lA  CANCELLED 
Poplar  Bluff,  MO,  Poplar  Bluff  Muni,  NDB 

RWY  36,  Amdt  lA 
Greenwood,  MS,  Greenwood-Leflore,  VOR/ 

DME  RNAV  or  GPS  RWY  36,  Amdt  3  A 

CANCELLED 
Greenwood,  MS,  Greenwood-Leflore,  VOR/ 

DME  RNAV  RWY  36,  Amdt  3A 
Greenwood,  MS,  Greenwood-Leflore,  VOR  or 

GPS  RWY  5,  Amdt  lOA  CANCELLED 
Greenwood,  MS,  Greenwood-Leflore,  VOR 

RWY  5,  Amdt  lOA 
Greenwood,  MS,  Greenwood-Leflore,  NDB  or 

GPS  RWY  18,  Amdt  lA  CANCELLED 


UMI 
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Greenwood,  MS,  Greenwood-Leflore,  NDB  or 

GPS  RWY  181,  Amdt  lA 
Minden,  NE,  Pioneer  Village  Field,  VOR  or 

GPS  RWY  34,^dt  lA  CANCELLED 
Minden.  NE,  Pioneer  Village  Field.  VOR 

RWY  34,  Amdt  lA 
Ocean  Qty,  NJ,  Ocean  Qty  Muni,  VOR  or 

GPS  RWY  6,  Amdt  1  CANCELLED 
Ocean  City,  NJ.  Ocean  Qty  Muni,  VOR  RWY 

6,  Amdt  1 
Teterboro.  NJ,  Teterboro,  VOR/DME  RNAV  or 

GPS  RWY  24,  Orig-B  CANCELLED 
Teterboro.  NJ,  Teterboro.  VOR/DME  RNAV 

RWY  24.  Orig-B 
Shirley,  NY,  Brookhaven.  VOR  or  GPS  RWY 

6,  Amdt  2  CANCELLED 
Shirley.  NY,  Brookhaven,  VOR  RWY  6,  Amdt 

2 
Clemson,  SC,  Qemson-Oconee  County,  VOR/ 

DME  or  GPS  RWY  25,  Orig-A  CANCELLED 
Clemson,  SC,  Qemson-Oconee  County,  VOR/ 

DME  RWY  25,  Orig-A 
Cedar  City,  UT.  Cedar  City  Muni,  NDB  or 

GPS  RWY  20,  Orig  CANCELLED 
Cedar  City,  UT,  Cedar  City  Muni.  NDB  RWY 

20,  Orig 
Fredericksburg.  VA,  Shannon,  VOR  or  GPS 

RWY  24.  Amdt  7  CANCELLED 
Fredericksburg,  VA,  Shannon.  VOR  RWY  24. 

Amdt  7 
Spokane.  WA.  Spokane  Intl,  VOR  or  GPS 

RWY  3,  Amdt  12  CANCELLED 
Spokane.  WA,  Spokane  Intl,  VOR  RWY  3. 

Amdt  12 
Ravenswood.  WV,  Jackson  County,  VOR/ 

DME  or  GPS  RWY  3,  Amdt  2A 

CANCELLED 
Ravenswood,  WV,  Jackson  Coimty,  VOR/ 

DME  RWY  4.  Amdt  2A 

(FR  Doc.  99-5696  Filed  3-4-98;  8:45  am] 

WLUNO  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  514 
[DoclcetNo.97N-0141] 

Adequate  and  Weil-Controlled  Studies 
for  Investigational  Use  and  Approval  of 
New  Animal  Drugs 

AGBiICY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  as  directed  by 
the  Animal  Drug  Availability  Act  of 
1996  (ADAA),  is  amending  its 
regulations  governing  new  animal  drug 
applications  to  further  define  the  term 
"adequate  and  well-controlled  studies." 
The  purpose  of  this  final  rule  is  to 
further  define  "adequate  and  well 
controlled"  to  require  that  field 
investigations  be  designed  and 
conducted  in  a  scientifically  sound 
maimer,  taking  into  account  practical 


conditions  in  the  field  and  differences 
between  field  conditions  and  laboratory 
conditions. 

DATES:  The  regulations  are  eHective  on 
April  6. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Herman  M.  Schoenemann,  Center  for 

Veterinary  Medicine  (HFV-126),  Food 

and  Drug  Administration,  7500  Standish 

PL,  Rockville,  MD  20855,  301-594- 

1638. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Congress  enacted  the  ADAA  (Pub.  L. 
104-250)  on  October  9, 1996.  Section 
2(e)  of  the  ADAA  directs  FDA  to  issue, 
within  18  months  of  its  enactment,  final 
regulations  to  further  define  the  term 
"adequate  and  well  controlled"  to 
require  that  field  investigations  be 
designed  and  conducted  in  a 
scientifically  sound  manner,  taking  into 
account  practical  conditions  in  the  field 
and  differences  between  field 
conditions  and  laboratory  conditions.  In 
an  advance  notice  of  proposed 
rulemaking  that  published  in  the 
Federal  Register  of  November  21, 1996 
(61  FR  59209),  FDA  solicited  comments 
fiom  interested  parties  on  how  to 
further  define  "adequate  and  well 
controlled  as  it  relates  to  field  ^ 

studies." »  Docket  No.  96N-0411  was 
created  for  comments  responding  to  this 
notice. 

In  the  Federal  Register  of  May  8, 1997 
(62  FR  25153),  FDA  proposed  to  amend 
its  regulations  in  part  514  (21  CFR  part 
514)  to  further  define  the  term 
"adequate  and  well-controlled  studies." 
FDA  provided  75  days  for  public 
comment  on  the  proposed  rule.  Docket 
No.  97N-0141  was  created  for 
comments  regarding  this  proposed  rule. 
As  proposed,  one  of  the  characteristics 
of  an  adequate  and  well-controlled 
study  is  that  such  a  study,  when 
conducted  in  target  animals,  be 
conducted  in  compUance  with  "good 
study  practices"  (GSP's).  Elsewhere  in 
the  Federal  Register  of  May  8, 1997  (62 
FR  25152),  FDA  reopened  Docket  No. 
96N-0411  and  gave  interested  parties  30 
days  to  comment  on  GSP's. 

The  primary  purpose  of  conducting 
adequate  and  well-controlled  studies  is, 
and  has  always  been,  to  distinguish  the 
effect  of  the  drug  from  other  influences, 
such  as  spontaneous  change  in  the 
course  of  disease  and  biased 
observation,  so  that  it  can  be  determined 
wheth^  the  drug  is  efi'ective.  This  final 
rule  defines  the  essential  characteristics 
of  adequate  and  well-controlled  studies 


'  The  terms  field  investigation  and  field  study  ore 
used  interchangeably  in  this  final  rule. 


and  explicitly  addresses  differences 
between  field  and  laboratory  studies. 

n.  Comments  on  the  Proposed  Rule 

FDA  received  two  letters,  one  from 
the  Animal  Health  Institute  (AHI)  and 
one  from  the  CoaUtion  for  Animal 
Health  (the  Coalition),  commenting  on 
the  proposed  definition  of  "adequate 
and  well-controlled  studies."  FDA  also 
received  three  letters  in  response  to  its 
reopening  Docket  No.  96N-0411  for 
comments  specifically  on  GSP's. 
Comments  relating  to  GSP's  can  be 
found  in  that  docl^t.  FDA  met  with 
representatives  of  the  Coahtion  on  June 
11, 1997,  and  July  11, 1997,  to  discuss 
the  proposed  rule  and  GSP's.  Those 
discussions  were  recorded  in 
memoranda  of  meeting  that  have  been 
placed  in  the  docket  for  the  proposed 
rule.  Docket  No.  97N-0141,  and  in 
Docket  No.  96N-0411. 

In  general,  the  comments  agreed  that 
the  characteristics  of  an  adequate  and 
well-controlled  study  set  forth  in  the 
proposed  regulation  represent  soimd 
scientific  principles  essential  for 
adequate  and  well-controlled  studies. 
However,  the  comments  criticized 
FDA's  failure  to  address  more  expUcitly 
in  the  proposed  regulation  the 
differences  between  field  and  laboratory 
studies  and  objected  to  FDA's  reference 
to  GSP's. 

A.  Section  514.117(a) 

1.  AHI  recommended  that  FDA  clarify 
in  proposed  §  514.117(a)  that  reports  of 
adequate  and  well-controlled  studies 
refer  to  reports  of  adequate  and  well- 
controlled  "efiiectiveness"  studies. 
Based  on  the  following  discussion,  FDA 
does  not  find  it  necessary  to  make  such 
a  clarification. 

Under  section  512(d)(1)(E)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(d)(l)(E)),  FDA 
must  refuse  to  approve  a  new  animal 
drug  application  if  there  is  a  lack  of 
substantial  evidence  that  the  drug  will 
have  the  effect  it  is  purported  or 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling.  By  definition, 
substantial  evidence  consists  of  one  or 
more  adequate  and  well-controlled 
studies  on  the  basis  of  which  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  effectiveness 
of  the  drug  could  fairly  and  reasonably 
conclude  that  the  drug  will  have  the 
effect  it  purports  or  is  represented  to 
have  imder  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  its  proposed  labeling  (section 
512(d)(3)  of  the  act).  Thus,  it  is  clear  and 
well  established  that  adequate  and  well- 
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controlled  studies  are  studies  intended 
to  determine  whether  or  not  a  drug  is 
effective. 

Because  it  is  adequate  and  well- 
controlled  studies  and  not  just  reports  of 
adequate  and  well-controlled  studies 
that  provide  a  basis  for  determining 
whether  a  new  animal  drug  is  effective, 
and  in  some  instances  support  a  claim 
of  target  animal  safety,  FDA  is  deleting 
"Reports  oP'  in  the  second  to  last 
sentence  in  proposed  §  514.117(a). 

In  that  same  sentence.  FDA  is  also 
clarifying  that  adequate  and  well- 
controlled  studies  may  be  relied  upon  to 
support  target  animal  safety  but  are  not 
necessary  to  support  claims  of  target 
animal  safety.  Studies  intended  to 
demonstrate  safety  need  not  be  adequate 
and  well-controlled  studies  (see  section 
512(d)(1)  of  the  act,  which  states  that  in 
order  to  secure  approval  of  a  new 
animal  drug,  a  sponsor  must  conduct 
adequate  tests  by  all  methods 
reasonably  applicable  to  show  whether 
or  not  such  dnig  is  safe).  In  proposed 
§  514.117(a),  FDA  intended  only  to  note 
that  adequate  and  well-controlled 
studies  intended  to  demonstrate 
whether  a  new  animal  drug  is  effective 
may  be  designed  in  a  manner  that  also 
permits  sponsors  to  simultaneously 
collect  target  animal  safety  data.  If  a 
sponsor  needs  to  demonstrate  through  a 
Held  study  that  a  new  animal  drug  is 
safe  for  use  in  the  target  animal,  the 
sponsor  may  do  so  by  adequate  tests  by 
methods  that  are  reasonably  applicable 
or  as  part  of  an  adequate  and  well- 
controlled  study  that  is  designed  to 
determine  the  effectiveness  of  the  new 
animal  drug.  Accordingly  the  second  to 
last  sentence  in  §  514.117(a)  will  now 
provide  that  adequate  and  well- 
controlled  studies,  in  addition  to 
providing  a  basis  for  determining 
whether  a  new  animal  drug  is  effective, 
may  also  be  relied  upon  to  support 
target  animal  safety. 

B.  Section  514.117(b)(2) 

Proposed  §  514.117(b)(2)  would 
require  that  adequate  and  well- 
controlled  studies  conducted  in  target 
animals  be  conducted  in  compliance 
with  GSP's.  In  comments  to  Docket  Nos. 
96N-0411  and  97N-0141,  both  the 
Coalition  and  AHI  strongly  opposed  the 
inclusion  by  reference  of  GSP's  and 
proposed  that  a  specific  provision 
addressing  the  differences  between  Held 
and  laboratory  studies  be  added. 

1.  Objections  to  GSP's 

2.  Although  the  Coalition  is  not 
opposed  in  concept  to  the  development 
of  a  standard  of  conduct  of  studies  in 
target  animals,  the  Coalition  believes 
that  reference  to  "good  study  practices" 


should  be  removed  from  the  further 
definition  of  adequate  and  well 
controlled  and  questions  whether  the 
standard  of  conduct  must  be  codiBed 
into  regulations  or  whether  a  guidance 
may  be  sufficient.  In  a  submission  to 
Docket  No.  96N-0411  stating  its 
objections  to  the  inclusion  of  GSP's  in 
the  definition  of  adequate  and  well- 
controlled  studies,  AHI  cited  four 
concerns  as  follows:  (1)  GSP  regulations 
are  outside  of  the  scope  of  the 
legislation;  (2)  establishing  GSP's  will 
improperly  interfere  with  prompt 
implementation  of  the  ADAA;  (3) 
discussion  of  GSP's  should  be  deferred 
until  FDA  and  industry  have  adequate 
experience  in  using  Guidance  Document 
58,  "Guidance  for  bidustry  for  Good 
Target  Animal  Study  Practices:  Clinical 
Investigators  and  Monitors."  issued  by 
FDA's  Center  for  Veterinary  Medicine 
(CVM)  in  May  1997;  and  (4)  GSP's  could 
have  a  serious  negative  impact  on 
current  and  future  international 
harmonization  efforts. 

AHI  and  the  Coalition  consider  GSP's 
to  be  outside  the  scope  of  the  ADAA 
because  there  is  no  requirement  in  the 
ADAA  for  GSP's,  and  because  GSP's 
would  apply  to  any  study  in  the  target 
animal.  A  study  in  the  target  animal 
may  be  conducted  to  evaluate  the  safety 
or  the  effectiveness  of  a  new  animal 
drug.  The  purpose  of  the  ADAA  was  to 
responsibly  streamline  effectiveness 
requirements.  It  was  not  the  intention  of 
the  ADAA  to  modify  the  standard  for 
determining  whether  a  new  animal  drug 
is  safe.  Thus,  it  is  perceived  by  AHI  and 
the  Coalition  that  FDA  acted  outside  the 
directives  of  the  ADAA. 

FDA  believed  that  it  was  in  fact  being 
responsive  to  the  directives  of  the 
ADAA  when  it  proposed  GSP's  as  a  new 
characteristic  of  adequate  and  well- 
controlled  studies.  As  FDA  explained  in 
the  preamble  to  the  proposed  regulation, 
the  characteristics  of  an  adequate  and 
well-controlled  study  listed  in  current 
§514.111(a](5)(ii)  remain  soimd 
scientific  principles  essential  for  all 
adequate  and  well-controlled  studies. 
These  principles,  including  use  of  an 
appropriate  control  and  procedures  to 
minimize  bias,  relate  primarily  to  the 
design  of  an  adequate  and  well- 
controlled  study.  At  the  same  time,  FDA 
acknowledged  ihat  the  practices  that 
apply  to  the  testing  of  new  animal  drugs 
under  field  conditions  may  need  to 
differ  from  the  practices  applied  to  the 
testing  of  new  animal  drugs  under 
laboratory  conditions.  Good  study 
practices  was  intended  to  be  the 
standard  of  conduct  specifically 
designed  for  field  studies. 

The  primary  purpose  of  any  adequate 
and  well-controlled  study  is  to 


distinguish,  by  comparison  with 
appropriate  controls,  the  effect  of  the 
new  animal  drug  £rom  other  influences 
so  that  it  can  be  determined  whether  or 
not  the  new  animal  drug  is  effective.  A 
further  purpose  of  an  adequate  and 
well-controlled  field  study  is  to  observe 
the  new  animal  drug's  effects  imder 
conditions  which  closely  approximate 
the  conditions  under  which  the  new 
animal  drug  will  be  appUed  or 
administered.  Thus,  as  discussed  in  the 
legislative  history  of  the  ADAA  (H. 
Rept.  104-823,  at  13  (1996))  and  as  FDA 
has  repeatedly  stated  in  discussions 
with  the  Coalition  (see,  e.g.. 
Memorandum  of  July  11, 1997,  meeting 
with  the  Coalition  for  Animal  Health, 
Docket  No.  97N-0141),  it  is  not 
expected  that  sponsors  need  to  or 
should  control  all  environmental 
factors,  husbandry  practices,  and  other 
such  factors  in  studies  conducted  under 
field  conditions.  Adequate  and  well- 
controlled  field  studies  should  balance 
the  need  to  control  the  environment  and 
other  factors  with  the  need  to  observe 
the  drug's  effects  under  closely 
approximated  use  conditions  so  that  the 
true  effiect  of  the  animal  drug  can  be 
measiu«d  and  an  appropriate  inference 
can  be  drawn  regarding  the  effect  of  the 
animal  drug  in  actual  use.  Nonetheless, 
it  is  critical  that  the  study 
dociunentation  completely  and 
accurately  reflect  the  conditions  under 
which  the  new  animal  drug  was  tested 
so  that  the  sponsor  and  FDA  can 
properly  evaluate  the  study  results. 

Ine  purpose  of  requiring  compliance 
with  GSP's  as  a  characteristic  of  an 
adequate  and  well-controlled  study  in 
the  proposed  rule  was  to  make  it  clear 
that  it  was  not  FDA's  expectation  that 
the  standard  of  conduct  for  laboratory 
studies  applied  to  the  conduct  of  studies 
imder  field  conditions.  By  virtue  of  its 
inclusion  in  the  definition  of  adequate 
and  well  controlled,  the  applicability  of 
the  standard  was  limited  to  any  study  in 
the  target  animal  intended  to 
demonstrate  the  effectiveness  of  the  new 
animal  drug.  FDA  did  not  provide 
further  definition  of  GSP's  as  part  of  the 
definition  of  adequate  and  well 
controlled  because  FDA  believes,  as  the 
Coalition  notes  in  its  July  22, 1997, 
comments  to  Docket  No.  97N-0141,  that 
GSP's  represent  a  significant  new 
regulatory  concept  that  requires  serious 
consideration  and  discussion.  Thus, 
FDA  reopened  Docket  No.  96N-0411  to 
receive  comments  fi-om  interested 
parties. 

In  response  to  comments  opposing  the 
inclusion  of  GSP's  in  the  definition  of 
adequate  and  well-controlled  studies, 
FDA  is  removing  the  reference  in 
§  514.117(b)(2)  to  GSP's  and  replacing  it 
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with  a  reference  to  "an  appropriate 
standard."  By  referencing  an 
appropriate  standard.  §5 14. 11 7(b)(2) 
allows  the  application  of  Good 
Laboratory  Practices  (GLP's)  to  adequate 
and  well-controlled  laboratory  studies 
and  the  application  of  an  as  yet  to  be 
defined  standard  of  conduct  to  adequate 
and  well-controlled  field  studies.  Until 
a  guidance  or  regulaticHis  defining  the 
appropriate  standard  of  conduct  for 
conducting  adequate  and  well- 
controlled  studies  under  field 
conditions  are  finalized.  FDA  will,  on 
its  own  initiative,  waive  the 
requirement  for  compliance  with  an 
appropriate  standard  of  conduct  for 
field  studies  (§  514.117(d))  and  the 
study  report  for  an  adequate  and  well- 
controlled  study  need  not  contain  a 
statement  describing  adherence  to  an 
appropriate  standard.  In  the  meantime, 
sponsors  can  continue  to  refer  to  FDA's 
guidance,  "Good  Target  Animal  Study 
Practices:  Clinical  Investigators  and 
M(mitors,"  for  guidance  regarding  the 
responsibilities  of  investigators  and 
monitors  who  conduct  clhiical  studies. 

Issues  to  be  resolved  regarding  the 
development  of  an  appropriate  standard 
of  conduct  include:  (1)  What  the 
standard  of  conduct  for  field  studies 
should  be,  (2)  whether  the  standard  of 
conduct  should  be  defined  in  guidance 
or  by  regulation,  and  (3)  whether  the 
standard  of  conduct  should  be  applied 
to  field  studies  intended  to  demonstrate 
the  safiaty  of  the  new  animal  drug  as 
well  as  to  adequate  and  well-controlled 
field  studies  intended  to  demonstrate 
the  effectiveness  of  the  new  animal 
drug. 

Although  the  definition  of  adequate 
and  well-controlled  studies  only  appUes 
to  studies  intended  to  demonstrate  the 
effectiveness  of  a  new  animal  dru^.  FDA 
beheves  that  it  is  lexical  that  there 
should  be  one  standard  for  the  conduct 
of  all  field  studies.  The  agency  believes 
this  to  be  true  because  it  is  the  feet  that 
a  field  study  is  conducted  under  field 
conditions-and  not  whether  the  field 
study  is  intended  to  demonstrate  safety 
or  effectiveness — that  gives  rise  to  the 
need  for  a  different  standard. 

In  a  Federal  Register  notice  dated  May 
8. 1997,  that  reopened  the  comment 
period  for  Docket  No.  96N-0411  and  in 
meetings  with  the  Coalition,  FDA  asked 
interested  parties  to  provide  FDA  with 
specific  examples  of  how  field  studies 
and  laboratory  studies  differ  so  that 
FDA  can  develop  a  reasonable  and 
appropriate  standard  of  conduct  for 
field  studies.  No  such  examples  have 
been  provi3ed  by  any  interested  parties. 
FDA  intends  to  continue  its  efforts  to 
obtain  relevant  information  from 
interested  parties. 


As  FDA  considers  further  the 
development  of  a  standard  of  conduct 
for  field  studies,  FDA  will  evaluate  its 
experience  in  implementing  the 
guidance  "Good  Target  Animal  Study 
Practices:  Clinical  Investigators  and 
Monitors,"  However,  FDA  contemplates 
that  the  standard  of  conduct  for  field 
studies  will  also  address  issues  such  as 
facilities  and  equipment  in  addition  to 
those  issues  addressed  in  the  guidance. 
Because  FDA  recognizes  the  importance 
of  efforts  to  achieve  international 
harmonization,  FDA  will  also  take  into 
consideration  the  woii:  of  the 
International  Cooperation  on 
Hannonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH), 
the  body  responsible  for  the 
harmonization  of  technical 
requirements  for  the  registration  of 
veterinary  medicinal  products,  relating 
to  the  development  of  standards  of 
conduct  for  field  studies. 

2.  Explicit  Provision  to  Address 
Differences  Between  Field  and 
Laboratory  Studies 

3.  AHI  and  the  CoaUtion  maintain  that 
the  further  definition  of  adeqxiate  and 
well  controlled  should  more  explicitly 
take  into  account  practical  conditions  in 
the  field  and  the  differences  between 
field  and  laboratory  conditions.  In  its 
July  22, 1997,  comment  to  Docket  No. 
97N-0141,  the  CoaUtion,  on  behalf  of  its 
member  national  trade  associations 
including  AHI.  proposed  for  inclusion 
in  §  514.117  a  paragraph  to  address  the 
differences  between  adequate  and  well- 
controlled  field  and  laboratory  studies. 
The  proposed  paragraph  read: 

Fieid  Investigation.  It  is  recognized  that 
under  field  conditions,  there  may  be  less 
opportunity  for  blinding  or  other  traditional 
non-field  controls,  such  as  concurrent 
placebo  or  untreated  groups.  The  nature  of 
field  trials  may  preclude  the  use  of  a 
concurrent  control  group;  thus  the  animal 
may  serve  as  its  own  control  in  selected 
situations.  While  the  general  principles  in 
subparagraph  (1)  are  applicable  to  a  field 
investigation,  oMiditions  on  farms,  ranches, 
other  animal  husbandry  operations,  and 
veterinary  private  practices  are  such  that  the 
same  degree  of  precision  with  regard  to 
environmental  managnnent  and 
documentation  of  all  variables  cannot  be 
maintained,  as  when  the  trials  are  conducted 
on  sponsor-owned  premises.  Controb  and 
documentation  must  be  sufficient  to  evaluate 
the  investigation,  permit  the  application  of 
statistical  methods  of  evaluation  and  ptermit 
the  documentation  to  be  audited. 

In  response  to  comments  requesting 
the  inclusion  of  a  more  e^lidt 
provision  to  address  the  differences 
between  field  and  laboratory  studies, 
FDA  is  revising  §  514.117  by 
redesignating  paragraphs  (c)  and  (d)  as 


paragraphs  (d)  and  (e),  respectively,  and 
is  adding  a  new  paragraph  (c).  As 
revised,  S  514.117(c)  more  explidUy 
addresses  the  differences  between  field 
and  laboratory  studies. 

Unlike  the  Coalition's  suggested 
language,  FDA's  provision  describing 
field  studies  does  not  discuss  at  length 
the  use  of  controls  in  field  studies  but 
instead  requires  the  use  of  an 
appropriate  control.  As  discussed  in  the 
preamble  to  the  proposed  rule  (62  FR 
25153  at  25154),  the  sponsor's  choice  of 
the  type  of  control  used  in  a  study 
should  be  based  on  the  scientific, 
ethical,  and  practical  drcumstanoes 
associated  with  that  particular  study. 
Section  514.117(b)(6)  already  states  that 
when  the  effect  of  variables  such  as  age, 
sex,  class  of  animal,  severity  of  disease, 
duration  of  disease,  dietary  regimen, 
level  of  animal  production,  and  use  of 
drugs  or  other  therapy  is  accotmted  for 
by  an  appropriate  design,  and  whm, 
within  the  same  animal,  effects  due  to 
the  test  drug  can  be  obtained  free  of  the 
effects  of  such  variables,  the  same 
animal  may  be  used  for  both  the  test 
drug  and  the  control.  Consistent  with 
the  discussion  in  the  preamble  to  the 
proposed  rule  (62  FR  25153  at  25155) 
and  the  American  Veterinary  Medical 
Association's  comments  sulnnitted  to 
Docket  No.  96N-0411,  FDA's  provision 
reflects  the  need  for  field  studies  to 
balance  the  need  to  control  the 
environment  and  other  factors  with  the 
need  to  observe  the  drug's  perfonnance 
under  actual  conditions  of  use. 

C.  Section  514.117(b)(3) 

4.  AHI  questioned  why  the 
requirements  of  current  §  514.111(a)(3) 
were  changed  and  greedy  expanded  by 
proposed  §  514.117(b)(3). 

Current  §  514.111(a)(3)  lists  one  irf  the 
groimds  on  which  F13A  may  refuse  to 
approve  a  new  animal  drug  application. 
Specifically,  FDA  may  refuse  to  approve 
a  new  animal  drug  application  if  the 
methods  used  in  and  the  fedlities  and 
controls  used  for  the  manufecture, 
processing,  and  packaging  of  such  drug 
are  inadequate  to  preserve  its  identity, 
strength,  quality,  and  purity.  Prc^xned 
§  514.1170))(3)  does  not  expand  upon 
the  requirements  of  this  section. 

Proposed  $  514.117(bK3)  describes  a 
characteristic  of  an  adequate  and  well- 
controlled  study  and  was  intended  to 
correspond  to  current 
§  5l4.lll(a)(5)(u)(b)  which  provides 
that  the  test  drug  must  be  standardized 
in  order  for  a  study  to  be  considered 
adeqtiate.  FDA  did  not  provide  an 
explanation  of  this  section  because  it 
believed  the  provision  to  be  clear  on  its 
face.  The  identity,  strength,  quality,  and 
purity  of  a  new  animal  mrug  being  tested 
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in  a  particular  study  must  be  known  and 
be  reproducible.  Knowledge  of  this 
information  permits  meaningful 
evaluation  of  the  effectiveness  of  the 
new  animal  drug  and  allows  the 
appropriate  comparison  of  effiactiveness 
studies  in  which  different  formulations 
of  the  new  animal  drug  are  used. 
Furthermore,  the  sponsor  of  the  new 
animal  drug  must  be  able  to 
demonstrate  the  equivalency  of  the 
formulation  of  the  new  animal  drug 
proposed  for  marketing  to  the 
formulations  used  in  the  study  or 
studies  supporting  effectiveness  and 
safety.  Therefore,  FDA  has  finalized 
§  514.117(b)(3)  as  proposed. 

D.  Section  514.117(b)(4) 

5.  AHI  commented  that  the  Ust  of 
acceptable  study  controls  should  not  be 
ranked  and  the  controls  used  should  be 
"appropriate  to  the  scientific  objectives 
of  the  study."  AHI  believes  that 
justification  for  the  use  of  each  type  of 
control  is  preferable  to  a  ranking  system 
that  may  erroneously  give  the 
impression  that  one  type  of  control  is 
always  preferred  over  others. 

FDA  lists  the  acceptable  types  of 
controls  in  descending  order,  roughly  in 
accordance  with  the  ease  of 
interpretation  of  the  associated  studies. 
Sponsors  should  not  ascribe  imintended 
meaning  to  the  order  in  which  the 
controls  are  listed.  As  discussed  in  the 
preamble  to  the  proposed  rule  (62  FR 
25153  at  25154),  FDA  believes  that  there 
may  be  good  reasons  for  using  different 
types  of  controls  in  study  designs  for 
particular  situations  and  that  the 
sponsor's  choice  of  the  type  of  control 
used  in  a  particular  study  should  be 
based  on  \he  scientific,  ethical,  and 
practical  circxunstances  associated  with 
that  particular  study.  Therefore,  the 
selection  of  the  proper  control  is  best 
addressed  in  discussions  between  FDA 
and  the  sponsor  during  protocol 
development. 

6.  AHI  objected  to  FDA's  inclusion  in 
the  preamble  to  the  proposed  rule  of 
examples  of  when  a  specific  type  of 
control  may  not  be  appropriate.  AHI 
asserted  that  humane  considerations  are 
always  taken  into  account  by  the 
sponsor  during  the  design  phase  of  the 
study. 

FDA  did  not  include  in  the  preamble 
examples  of  when  specific  types  of 
controls  may  not  be  appropriate,  rather 
FDA  identified  circumstances  to  be 
considered  when  choosing  the  type  of 
control  to  be  used  in  any  particular 
study.  An  important  consideration  in 
choosing  the  type  of  control  to  be  used 
is  the  humane  treatment  of  the 
investigational  animals,  including 
control  animals.  FDA  wanted  to  remind 


sponsors  and  the  owners  of 
investigational  animals  that 
considerations  relating  to  the  humane 
treatment  of  investigational  animals 
require  more  than  considering  treatment 
versus  no  treatment.  Notably,  the  use  of 
an  active  control  sometimes  requires 
inducing  a  disease  or  condition  in  a 
greater  number  of  animals  than  would 
be  necessary  with  other  tjrpes  of 
controls,  thus,  a  greater  number  of 
animals  may  suffer  if  the  new  animal 
drug  proves  to  be  unsafe  or  ineffective. 

7.  AHI  believes  that  the  proposed  rule 
imfairly  biases  the  value  of  active 
treatment  cMitrols.  AHI  noted  that  it  is 
difficult,  if  not  impossible,  to  find 
clinicians  or  owners  who  will  allow 
studies  conducted  on  an  owner's 
animals  with  a  placebo  or  no  treatment. 
AHI  noted  further  that  the  proposed  rule 
implies  that  the  only  active  controls  that 
may  be  used  are  those  drugs  that  have 
been  tested  in  placebo-controlled 
studies.  AHI  objected  to  any  limitation 
on  the  use  of  an  approved  drug  as  an 
active  control,  regardless  of  how  it  was 
approved,  i.e.,  without  data  from  a 
study  with  a  placebo  control. 

It  IS  not  FDA's  intent  to  express  a  bias 
against  studies  using  active  treatment 
controls.  The  overriding  principle  to  be 
followed  in  selecting  a  type  of  control 
is  to  select  a  control  that  is  appropriate 
to  the  scientific,  ethical,  and  practical 
circumstances  associated  with  the 
particuleir  study.  However,  fi-om  a 
scientific  standpoint,  a  demonstration  of 
effectiveness  by  means  of  showing 
similarity  of  the  new  animal  drug  to  an 
active  control  drug  is  an  indirect 
demonstration  of  effectiveness  and 
necessarily  involves  making 
assumptions  that  do  not  need  to  be 
made  in  studies  with  controls  that 
permit  a  direct  demonstration  of 
effectiveness.  For  example,  it  must  be 
presumed  that  the  active  control  would 
have  been  superior  to  a  placebo  if  there 
had  been  a  comparison.  Thus,  if  the 
particular  circumstances  of  a  study  do 
not  dictate  a  need  for  an  active  control, 
it  is  usually  easier  to  interpret  the 
results  of  studies  using  placebo  or 
untreated  controls. 

It  is  understandable  that  clinicians 
and  owners  of  investigational  animals, 
including  control  animals,  may  be 
reluctant  to  participate  in  studies  using 
placebo  or  untreated  controls  when  a 
new  animal  drug  is  intended  to  cure, 
mitigate,  treat,  or  prevent  disease. 
Nonetheless,  it  is  up  to  the  sponsor  to 
select,  based  on  the  particular 
circumstances  of  the  study,  the 
appropriate  control  and  to  obtain  the 
informed  consent  of  each  owner  who 
authorizes  the  use  of  their  animal  in  the 
study. 


JMI 


In  those  instances  in  which  a  new 
animal  drug  is  intended  to  affect  the 
structure  or  function  of  the  animal's 
body  by  increasing  feed  efficiency  or 
weight  gain  (production  animal  drugs), 
it  is  much  less  clear  why  clinicians  or 
owners  would  object  to  the  participation 
of  animals  in  studies  using  placebo  or 
vmtreated  controls,  because  there  is  no 
potential  for  animal  suffiering  if  the  new 
animal  drug  is  not  administered  or 
applied  to  the  particular  animal.  In  fact, 
the  health  of  an  animal  could  be 
compromised  by  the  administration  or 
application  of  the  new  animal  drug  if 
there  are  side  effects  from  the 
investigational  use  of  the  new  animal 
drug.  Ftulhermore,  because  the  effects 
of  production  animal  drugs  are 
generally  small,  they  are  more  difficult 
to  measiue,  and  it  can  be  expected  that 
even  active  drugs  will  not  prove 
effective  in  all  studies.  Studies 
involving  placebo  or  untreated  controls 
may  be  the  only  way  to  evaluate  such 
treatments. 

Use  of  active  treatment  controls  in 
studies  to  evaluate  the  effectiveness  of 
a  production  animal  drug  are  likely  to 
require  the  participation  of  a  very  large 
number  of  animals  if,  indeed,  such 
controls  are  credible  at  all.  In  any 
instance  in  which  a  sponsor  chooses  to 
use  an  active  treatment  control,  the 
sponsor  should  justify  the  need  to  use 
such  a  control. 

Because  comparison  with  an  active 
treatment  control  estabUshes  only  that 
the  new  animal  drug  is  more  or  less 
effective  than,  or  as  effective  as,  the 
active  control,  before  FDA  can  evaluate 
the  study  FDA  must  know  that  the 
active  treatment  control  is  effective.  One 
way,  but  not  the  only  way,  to  provide 
information  to  FDA  about  the 
effectiveness  of  the  active  treatment 
control  is  to  reference  previous  placebo- 
controlled  studies  of  the  active  control 
drug.  When  such  studies  are  not 
available,  a  sponsor  should  justify  the 
choice  of  active  treatment  control  and 
explain  how  it  can  be  known  that  the 
active  control  drug  was  effective  in  the 
study. 

E.  Section  514.117(b)(5) 

8.  Proposed  §  514.117(b)(5)  would 
require  that  adequate  and  well- 
controlled  studies  use  a  method  of 
selecting  animals  that  provides  adequate 
assurances  that  the  animals  are  suitable 
for  the  purposes  of  the  study.  AHI 
beUeves  that  examples  dted  in  the 
characteristic  are  too  specific  for 
inclusion  in  a  regulation  and  .should  be 
eliminated.  AHI  notes  that  criteria  for 
selection  should  be  established  on  a 
case-by-case  basis  during  the  protocol 
review. 
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FDA  does  not  agree  that  the  examples 
provided  in  proposed  §514.117(b)(S)  are 
too  specific.  The  examples  represent 
generally  some  of  the  criteria  to  be 
considered  in  selecting  animals.  The 
examples  are  drawn  from,  and  clarify 
FDA's  interpretation  of,  current 
§514.111(a)(5)(ii)(aM2)(i).  FDA  agrees 
that  the  criteria  for  selecting  animals 
suitable  for  a  study  should  be 
determined  on  a  case-by-case  basis 
during  protocol  development  and 
nothing  in  the  examples  precludes  such 
case-by-case  determination. 

F.  Section  514.117(b)(6) 

9.  AHI  believes  that  FDA  has 
expanded  the  "pertinent  variables"  used 
to  judge  whether  experimental  \mits  of 
animals  are  comparable  and  that  such 
expansion  is  imnecessary. 

The  only  difference  in  the  list  of 
pertinent  variables  described  in 
proposed  §  514.117(b)(6)  from  those 
variables  Usted  in  current 
§514.111(a)(5)(ii)(a)(2)(iij)  is  the  use  of 
the  phrase  "class  of  animal"  in  place  of 
the  term  "species"  and  the  Usting  of 
"dietary  management"  and  "level  of 
animal  production"  in  place  of 
"management  practices."  These 
substitutions  represent  a  clarification, 
not  expansion,  of  the  Ust  of  variables. 
FDA  is  retaining  §  514.117(b)(6)  as 
proposed. 

G.  Section  514.117(b)(7) 

10.  AHI  has  asked  for  clarification  of 
how  FDA  is  interpreting  the  phrase 
"analysts  of  the  data"  under 

§  514.117(b)(7). 

As  used  in  proposed  §  514.117(b)(7), 
"observers"  of  data  refers  to  those 
individuals  who,  on  behalf  of  the 
investigator  or  sponsor,  observe,  collect, 
or  record  data  and  information  as  part 
of  the  conduct  of  an  adequate  and  well- 
controlled  study.  This  would  include 
individuals  who  analyze  specimens  and 
samples  (including  the  new  animal  drug 
and  animal  feed  bearing  or  containing 
the  new  animal  drug)  which  are 
collected  as  part  of  such  a  study.  In 
contrast,  "analysts"  of  data  refers  to 
those  individuals  who,  on  behalf  of  the 
sponsor  or  investigator,  analyze  the  data 
and  information  collected  and  recorded 
during  the  conduct  of  an  adequate  and 
well-controlled  study.  Both  c^tservers 
and  analysts  of  the  data  would  be 
expected  to  perform  their  functions  in  a 
manner  which  minimizes  bias.  For 
example,  observers  of  the  data  should  be 
"blinded"  or  "masked"  at  all  times, 
while  analysts  of  the  data  should 
maintain  such  "blinding"  or  "masking" 
as  long.as  reasonable  or  practical. 


H.  Data  Variations 

11.  AHI  recommended  that  die 
definition  of  adequate  and  well- 
controlled  studies  include  a  new 
subsection  entitled  "Data  variations"  to 
explain  that  nonsystematic  errors  or 
omissions  generally  will  not  disquahfy 
a  study  as  being  adequate  and  well 
controlled  for  purposes  of  establishing 
that  a  drug  is  effective  for  use  as 
described  in  the  proposed  labeling.  Data 
variations  would  be  subject  to  review 
and  would  require  an  explanation. 

FDA  does  not  find  it  necessary  to 
create  a  provision  to  address  data 
variations.  FDA  has  not.  nor  does  FDA 
intend  to,  disqualify  studies  as  not  being 
adequate  and  well  controlled  based 
solely  on  a  finding  of  nonsystematic 
errors  or  omissions,  i.e.,  random  hiunan 
error,  that  are  explained  and  do  not 
affect  the  integrity  of  the  study. 
Furthermore,  sponsors  may  ask  the 
Director  of  CVM  to  waive  the 
requirement  to  meet  a  specific 
charactwistic  of  an  adequate  and  well- 
controlled  study  with  respect  to  a 
specific  study  and  still  accept  that  study 
as  an  adequate  and  well-controlled 
study. 

/.  Uncontrolled  Studies 

12.As  discussed  in  section  n.B.l  of 
this  docimient,  proposed  §514. 117(d), 
which  describes  how  uncontrolled 
studies  would  be  considered  by  FDA, 
has  been  redesignated  in  this  final  rule 
as  §  514.117(e).  FDA  and  the  CoaUtion 
agree  that  regardless  of  the  differences 
between  field  and  laboratory  studies,  a 
control  group  (placebo,  untreated,  active 
treatment,  or  historical)  is  always 
needed  for  a  laboratory  or  a  field  study 
to  be  an  adequate  and  well-controlled 
study  (see  Memorandum  of  July  11, 
1997,  meeting  with  the  Coalition  for 
Animal  Health,  at  2,  Docket  No.  97N- 
0141).  Not  only  is  a  study  without  a 
control  group  not  acceptable  as  the  sole 
basis  for  the  approval  of  claims  of 
effectiveness,  such  a  study  does  not 
permit  scientific  evaluation  of  claims  of 
effectiveness.  Accordingly,  the  phrase 
"including  studies  for  which  the 
Director  has  granted  a  waiver  under 
paragraph  (c)  of  this  section,  of  the  use 
of  any  necessary  control  described  in 
paragraph  (b)(4)  of  this  section,"  in  the 
first  sentence  in  proposed  §  S14.117(d) 
was  erroneous.  F13A  is  revising 
§  514.117(e)  to  remove  this  Tpiaase. 
Thus,  §  514.117(e)  is  the  same  as  cunwit 
§514.11(a)(5)(ii)(c). 

/.  Quality  Assurance 

13.  AHI  inquired  whether  reference  to 
a  "dociunented  quality  assurance 
process  or  program"  is  a  reSsrence  to  a 


quality  assurance  function  and  not  a 
specific,  defined  quality  assurance  unit 
as  required  m  21  CFR  58.35. 

In  the  preamble  to  the  proposed  rule 
(62  FR  25153  at  25155),  FDA  stated  that 
it  behaves  that  generation  of  reliable 
data  and  information  can  best  be 
accomplished  by  conducting  adequate 
and  well-controlled  studies  \mder  a 
dociunented  program  of  quality 
asstuance.  FDA  is  primarily  concerned 
that  sponsors  develop  and  implement  a 
quahty  assurance  process  that  is  carried 
out  in  accordance  with  the  well- 
established  principles  of  quahty 
assurance.  A  well-estabUuied  principle 
of  quahty  assurance  is  that  pers<Hmel 
responsible  for  quaUty  assiuance  should 
be  independent  from  those  personnel 
responsible  for  the  development  of  new 
animal  drugs,  including  the  conduct 
and  monitoring  of  the  study.  Personnel 
responsible  for  quahty  assurance  may  or 
may  not  function  as  a  "unit." 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  efiiect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Chder  12866 
and  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental.  pubUc  health  and  safety, 
and  other  advantages:  distributive 
impacts;  and  equity).  The  following 
analysis  demonstrates  that  the  final  rule 
is  not  an  eccmomically  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  is  consistmt  with 
the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order. 

Section  2(e)  of  the  ADAA  requires 
FDA  to  further  define  the  term 
"adequate  and  well  controlled"  to 
require  that  field  investigations  be 
designed  and  conducted  in  a 
scientifically  soimd  manner,  taking  into 
account  practical  conditions  in  the  field 
and  differences  between  field 
conditions  and  laboratory  conditions. 
Discussions  between  FDA  and  regulated 
industry  dxuing  the  development  of  the 
ADAA  made  it  clear  that  the  regulated 
industry  is  conosmed  that  certain 
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scientiHc  principles  and  practices  may 
be  difficult  to  apply  in  testing  new 
animal  drugs  under  actual  field 
conditions.  FDA  reviewed  the  essentials 
of  adequate  and  well-controlled  studies 
currently  identified  in  §  514.111(a)(5){ii) 
and  determined  that  these  essentials 
continue  to  represent  scientifically 
sound  principles  governing  the  conduct 
of  adequate  and  well-controlled  studies, 
whether  conducted  under  laboratory  or 
field  conditions.  However,  FDA 
determined  that  the  practices  followed 
in  the  conduct  of  adequate  and  well- 
controlled  studies  in  the  target  animal 
under  field  conditions  may  need  to  be 
more  flexible  in  some  regtmis  than 
practices  followed  under  laboratory 
conditions. 

In  its  proposed  rule  published  in  the 
May  8. 1997,  Federal  Register.  FDA 
proposed  to  amend  its  regulations  in 
part  514  to  further  define  the  term 
"adequate  and  well-controlled  studies" 
to  allow  for  more  flexibifity  in  the 
practices  followed  in  the  conduct  of 
adequate  and  well-controlled,  studies  in 
the  target  animal  under  field  conditions. 
Specifically,  FDA  proposed  to 
incorporate  by  reference  GSP's,  that  is, 
the  practices  to  be  followed  in 
conducting  studies  in  target  animals 
under  field  conditions. 

FDA  received  several  letters  from 
industry  groups  commenting  on  the 
proposed  definition  of  "adequate  and 
well-controlled  studies."  Some  of  the 
comments  criticized  the  rule  for  its 
failure  to  explicitly  address  the 
difference  between  field  and  laboratory 
studies  and  objected  to  FDA's  reference 
to  GSP's.  In  response  to  these 
comments,  FDA  has  removed  the 
references  to  GSP's  and  added  language 
to  the  rule  that  will  more  explicitly 
address  the  differences  between  field 
and  laboratory  studies. 

The  definition  of  adequate  and  well- 
controlled  studies  has  significance  only 
within  the  context  of  the  regulations 
governing  investigational  use  and 
approval  of  new  animal  drugs.  Because 
FTDA  has  issued  neither  revised  new 
animal  drugs  for  investigational  use 
regulations  nor  revised  new  animal  drug 
applications  regulations,  there  will  be 
little  or  no  effect  on  the  level  of  effort 
expended  by  industry  in  testing  the 
effectiveness  of  new  animal  drugs  as 
part  of  the  animal  drug  approval 
process.  FDA  did  not  receive  any 
comments  on  its  estimate  of  impacts  for 
the  proposal,  which  reached  an 
identical  conclusion.  The  agency  notes 
that  a  thorough  economic  analysis  will 
be  conducted  on  the  impact  of  proposed 
changes  to  the  regulations  governing 
investigational  use  new  animal  drugs 


and  to  the  new  animal  drug  application 
regulations  in  future  proposals. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities  unless  the  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  As  this  final  regulation  will  not 
impose  significant  new  costs  on  any 
firms,  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b)),  the  agency 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

V.  Unfunded  Mandates  Act  of  1995 

The  Unfunded  Mandates  Act  of  1995 
(2  U.S.C.  1532)  requires  that  agencies 
prepare  an  assessment  of  the  anticipated 
costs  and  benefits  before  issuing  any 
final  rule  that  may  result  in  annual 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  annually  for  inflation).  This 
final  rule  does  not  impose  any  mandates 
on  State,  local,  or  tribal  governments,  or 
the  private  sector  that  will  result  in  an 
annual  expenditure  of  $100,000,000  or 
more. 

Lists  of  Subjects  in  21  CFR  Part  514 

Administrative  practice  and 
procedure,  Animal  drugs,  Confidential 
business  information,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,'21  CFR  part  514  is 
amended  as  follows: 

PART  514— NEW  ANIMAL  DRUG 
APPLICATIONS 

1.  The  authority  citation  for  21  CFR 
part  514  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  352,  360b.  371, 
379e,  381. 

2.  Section  514.111  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§  51 4. 1 1 1    Refusal  to  approve  an 
application. 

(a)  *  •  * 

(5)  Evaluated  on  the  basis  of 
information  submitted  as  part  of  the 
application  and  any  other  information 
before  the  Food  and  Drug 
Administration  with  respect  to  such 
drug,  there  is  lack  of  substantial 
evidence  consisting  of  one  or  more 
adequate  and  well-controlled  studies  by 


experts  qualified  by  scientific  training 
and  experience  to  evaluate  the 
effectiveness  of  the  drug  involved,  on 
the  basis  of  which  it  could  fairly  and 
reasonably  be  concluded  by  such 
experts  that  the  drug  will  have  the  effect 
it  purports  or  is  represented  to  have 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling  or  proposed  labeling  thereof 
•        •        *        *        * 

3.  New  §  514.117  is  added  to  subpart 
B  to  read  as  follows: 

§  51 4. 1 1 7    Adequate  and  well-controlled 
studies. 

(a)  Purpose.  The  primary  purpose  of 
conducting  adequate  and  well- 
controlled  studies  of  a  new  animal  drug 
is  to  distinguish  the  effect  of  the  new 
animal  drug  fi-om  other  influences,  such 
as  spontaneous  change  in  the  course  of 
the  disease,  normal  animal  production 
performance,  or  biased  observation.  One 
or  more  adequate  and  well-controlled 
studies  are  required  to  establish,  by 
substantial  evidence,  that  a  new  animal 
drug  is  effective.  The  characteristics 
described  in  paragraph  (b)  of  this 
section  have  been  developed  over  a 
period  of  years  and  are  generally 
recognized  as  the  essentials  of  an 
adequate  and  well-controlled  study. 
Well  controlled,  as  used  in  the  phrase 
adequate  and  well  controlled, 
emphasizes  an  important  aspect  of 
adequacy.  The  Food  and  Drug 
Administration  (FDA)  considers  these 
characteristics  in  determining  whether  a 
study  is  adequate  and  well  controlled 
for  purposes  of  section  512  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b).  Adequate  and 
well-controlled  studies,  in  addition  to 
providing  a  basis  for  determining 
whether  a  new  animal  drug  is  effective, 
may  also  be  relied  upon  to  support 
target  animal  safety.  The  report  of  an 
adequate  and  well-controlled  study 
should  provide  sufficient  details  of 
study  design,  conduct,  and  analysis  to 
allow  critical  evaluation  and  a 
determination  of  whether  the 
characteristics  of  an  adequate  and  well- 
controlled  study  are  present. 

(b)  Charactenstics.  An  adequate  and 
well-controlled  study  has  the  following 
characteristics: 

(1)  The  protocol  for  the  study 
(protocol)  and  the  report  of  the  study 
results  (study  report)  must  include  a 
clear  statement  of  the  study  objective(s). 

(2)  The  study  is  conducted  in 
accordance  with  an  appropriate 
standard  of  conduct  that  addresses, 
among  other  issues,  study  conduct, 
study  personnel,  study  facilities,  and 
study  documentation.  The  protocol 
contains  a  statement  acknowledging  the 
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applicability  of,  and  intention  to  follow, 
a  standard  of  conduct  acceptable  to 
FDA.  The  study  report  contains  a 
statement  describing  adherence  to  the 
standard. 

(3)  The  study  is  conducted  with  a  new 
animal  drug  that  is  produced  in 
accordance  with  appropriate 
manufacturing  practices,  which  include, 
but  are  not  necessarily  limited  to,  the 
manufactiue,  processing,  packaging, 
holding,  and  labeling  of  the  new  animal 
drug  such  that  the  critical 
characteristics  of  identity,  strength, 
quality,  purity,  and  physical  form  of  the 
new  animal  drug  are  known,  recorded, 
and  reproducible,  to  permit  meaningful 
evaluations  of  and  comparisons  with 
other  studies  conducted  with  the  new 
animal  drug.  The  physical  form  of  a  new 
animal  drug  includes  the  formulation 
and  physical  characterization  (including 
delivery  systems  thereof,  if  any)  of  the 
new  animal  drug  as  presented  to  the 
animal.  The  protocol  and  study  report 
must  include  an  identification  number 
which  can  be  correlated  with  the 
specific  formulation  and  production 
process  used  to  manufacture  the  new 
animal  drug  used  in  the  study. 

(4)  The  study  uses  a  design  that 
permits  a  valid  comparison  with  one  or 
more  controls  to  provide  a  quantitative 
evaluation  of  drug  effects.  Ine  protocol 
and  the  study  report  must  describe  the 
precise  natiue  of  the  study  design,  e.g., 
duration  of  treatment  periods,  whether 
treatments  are  parallel,  sequential,  or 
crossover,  and  the  determination  of 
sample  size.  Within  the  broad  range  of 
studies  conducted  to  support  a 
determination  of  the  effectiveness  of  a 
new  animal  drug,  certain  of  the  controls 
listed  below  would  be  appropriate  and 
preferred  depending  on  the  study 
conducted: 

(i)  Placebo  concurrent  control.  The 
new  animal  drug  is  compared  with  an 
inactive  preparation  designed  to 
resemble  the  new  animal  drug  as  far  as 
possible. 

(ii)  Untreated  concurrent  control.  The 
new  animal  drug  is  compared  with  the 
absence  of  any  treatment.  The  use  of 
this  control  may  be  appropriate  when 
objective  measiuements  of  effectiveness, 
not  subject  to  observer  bias,  are 
available. 

(iii)  Active  treatment  concurrent 
control.  The  new  animal  drug  is 
compared  with  known  effective  therapy. 
The  use  of  this  control  is  appropriate 
when  the  use  of  a  placebo  control  or  of 
an  untreated  concurrent  control  would 
imreasonably  compromise  the  welfare  of 
the  animals.  Similarity  of  the  new 
animal  drug  and  the  active  control  drug 
can  mean  either  that  both  drugs  were 
effective  or  that  neither  was  effective. 


The  study  report  should  assess  the 
ability  of  the  study  to  have  detected  a 
difference  between  treatments.  The 
evaluation  of  the  study  should  en)lain 
why  the  new  animal  drugs  shoiild  be 
considered  effisctive  in  the  study,  for 
example,  by  reference  to  results  in 
previous  placebo-controlled  studies  of 
the  active  control. 

(iv)  Historical  control.  The  results  of 
treatment  with  the  new  animal  drug  are 
quantitatively  compared  with 
experience  historically  derived  fit>m  the 
adequately  dociunented  natural  history 
of  the  disease  or  condition,  or  with  a 
regimen  (therapeutic,  diagnostic, 
prophylactic)  whose  effectiveness  is 
established,  in  comparable  animals. 
Because  historical  control  populations 
usvially  cannot  be  as  well  assessed  with 
respect  to  (wrtinent  variables  as  can 
conciurent  control  populations, 
historical  control  designs  are  usually 
reserved  for  special  circiunstances. 
Examples  include  studies  in  which  the 
effect  of  the  new  animal  drug  is  self- 
evident  or  studies  of  diseases  with  high 
and  predictable  mortality,  or  signs  and 
symptoms  of  predictable  duration  or 
severity,  or,  in  the  case  of  prophylaxis, 
predictable  morbidity. 

(5)  The  study  uses  a  method  of 
selecting  animals  that  provides  adequate 
assurances  that  the  animals  are  suitable 
for  the  purposes  of  the  study.  For 
example,  the  animals  can  reasonably  be 
expected  to  have  animal  production 
characteristics  typical  of  the  class(es]  of 
animals  for  which  the  new  animal  drug 
is  intended,  there  is  adequate  assurance 
that  the  animals  have  the  disease  or 
condition  being  studied,  or,  in  the  case 
of  prophylactic  agents,  evidence  of 
susceptibility  and  exposure  to  the 
condition  against  which  prophylaxis  is 
desired  has  been  provided.  The  protocol 
and  the  study  report  describe  the 
method  of  selecting  animals  for  the 
study. 

(6j  The  study  uses  a  method  to  assign 
a  treatment  or  a  control  to  each 
experimental  unit  of  animals  that  is 
random  and  minimizes  bias. 
Experimental  luiits  of  animals  are 
groups  of  animals  that  are  comparable 
with  respect  to  pertinent  variables  such 
as  age,  sex,  class  of  animal,  severity  of 
disease,  duration  of  disease,  dietary 
regimen,  level  of  animal  production, 
and  use  of  drugs  or  therapy  other  than 
the  new  animal  drug.  The  protocol  and 
the  study  report  describe  the  method  of 
assignment  of  animals  to  an 
experimental  imit  to  account  for 
pertinent  variables  and  method  of 
assignment  of  a  treatment  or  a  control  to 
the  experimental  units.  When  the  effect 
of  such  variables  is  accounted  for  by  an 
appropriate  design,  and  when,  within 


the  same  animal,  effects  due  to  the  test 
drug  can  be  obtained  free  of  the  efiiacts 
of  such  variables,  the  same  animal  may 
be  used  for  both  the  test  drug  and  the 
control  using  the  controls  set  forth  in 
paragraph  (b)(4)  of  this  section. 
[7]The  study  uses  methods  to 
minimize  bias  on  the  part  of  observers 
and  analysts  of  the  data  that  are 
adequate  to  prevent  undue  influences 
on  the  results  and  interpretation  of  the 
study  data.  The  protocol  and  study 
report  explain  the  methods  of 
observation  and  recording  of  the  animal 
response  variables  and  document  the 
methods,  such  as  "blinding"  or 
"masking,"  used  in  the  study  fen* 
excluding  or  minimizing  bias  in  the 
observations. 

(8)  The  study  uses  methods  to  assess 
animal  response  that  are  well  defined 
and  reUable.  The  protocol  and  study 
report  describe  the  methods  for 
conducting  the  study,  including  any 
appropriate  analytical  and  statistical 
methods,  used  to  collect  and  analyze  the 
data  resulting  firom  the  conduct  of  the 
study,  describe  the  criteria  used  to 
assess  response,  and,  when  appropriate, 
justify  the  selection  of  the  methods  to 
assess  animal  response. 

(9)  There  is  an  analysis  and 
evaluation  of  the  results  of  the  study  in 
accord  with  the  protocol  adequate  to 
assess  the  effects  of  the  new  animal 
drug.  The  study  report  evaluates  the 
methods  used  to  conduct,  and  presents 
and  evaluates  the  results  of.  the  study  as 
to  their  adequacy  to  assess  the  effiects  of 
the  new  animal  drug.  This  evaluation  of 
the  results  of  the  study  assesses,  among 
other  items,  the  comparabiUty  of 
treatment  and  control  groups  with 
respect  to  pertinent  variables  and  the 
effects  of  any  interim  analyses 
performed. 

(c)  Field  studies.  (1)  Field  conditions 
as  used  in  this  section  refers  to 
conditions  which  closely  approximate 
the  conditions  under  which  the  new 
animal  drug,  if  approved,  is  intended  to 
be  appUed  or  administered. 

(2j  Studies  of  a  new  animal  drug 
conducted  under  field  conditions  shall, 
consistent  with  generally  recognized 
scientific  principles  and  procedures,  use 
an  appropriate  control  that  permits 
comparison,  employ  procedures  ts 
minimize  bias,  and  have  the 
characteristics  generally  described  in 
paragraph  (b)  of  this  section.  However, 
because  field  studies  are  conducted 
under  field  conditions,  it  is  recognized 
that  the  level  of  control  over  some  study 
conditions  need  not  or  should  not  be  the 
same  as  the  level  of  control  in  laboratory 
studies.  While  not  all  conditions 
relating  to  a  field  study  need  to  be  or 
should  be  controlled,  observations  of 
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the  conditions  under  which  the  new 
animal  drug  is  tested  shall  be  recorded 
in  sufficient  detail  to  permit  evaluation 
of  the  study.  Adequate  and  well- 
controlled  held  studies  shall  balance  the 
need  to  control  study  conditions  with 
the  need  to  observe  the  true  effect  of  the 
new  animal  drug  under  closely 
approximated  actual  use  conditions. 

(d)  Waiver.  The  Director  of  the  Center 
for  Veterinary  Medicine  (the  Director) 
may.  on  the  Director's  own  initiative  or 
on  the  petition  of  an  interested  person, 
waive  in  whole  or  in  part  any  of  the 
criteria  in  paragraph  (b)  of  this  section 
with  respect  to  a  specific  study.  A 
petition  for  a  waiver  is  required  to  set 
forth  clearly  and  concisely  the  specific 
criteria  from  which  waiver  is  sought, 
why  the  criteria  are  not  reasonably 
applicable  to  the  particular  study,  what 
alternative  procedures,  if  any,  are  to  be, 
or  have  been  employed,  and  what 
results  have  been  obtained.  The  petition 
is  also  required  to  state  why  the  studies 
so  conducted  will  yield,  or  have 
yielded,  substantial  evidence  of 
effectiveness,  notwithstanding 
nonconformance  with  the  criteria  for 
which  waiver  is  requested. 

(e)  Uncontrolled  studies. 
Uncontrolled  studies  or  partially 
controlled  studies  are  not  acceptable  as 
the  sole  basis  for  the  approval  of  claims 
of  effectiveness  or  target  animal  safety. 
Such  studies,  carefully  conducted  and 
documented,  may  provide  corroborative 
support  of  adequate  and  well-controlled 
studies  regarding  effectiveness  and  may 
yield  valuable  data  regarding  safety  of 
the  new  animal  drug.  Such  studies  will 
be  considered  on  their  merits  in  light  of 
the  characteristics  listed  here.  Isolated 
case  reports,  random  experience,  and 
reports  lacking  the  details  which  permit 
scientiBc  evaluation  will  not  be 
considered. 

Dated:  February  25, 1998. 
WUliun  B.  SchulU, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  98-5675  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TO  8765] 
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Change  From  Dollar  Approximate 
Separate  Transactions  Method  of 
Accounting  (DASTM)  to  the  Profit  and 
Loss  Method  of  Accounting/Change 
From  the  Profit  and  Loss  Method  to 
DASTM 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
Income  Tax  Regulations  relating  to 
adjustments  required  when  a  qualified 
business  unit  (QBU)  that  used  the  profit 
and  loss  method  of  accounting  (P&L)  in 
a  post-1986  year  begins  to  use  the  dollar 
approximate  separate  transaction 
method  of  accounting  (DASTM)  and 
adjustments  required  when  a  QBU  that 
used  DASTM  begins  using  P&L.  The 
regulations  provide  rules  for  taxpayers 
to  construct  an  opening  dollar  balance 
sheet  for  the  QBU  and  require  income 
adjustments  in  certain  cases. 
DATES:  These  regulations  are  effective 
April  6, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Wiener  at  (202)  622-3870  (not 
a  toll-free  number)  of  the  office  of  Chief 
Counsel  (International)  within  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  N.W.  Washington,  DC  20224. 
SUPPL€MENTARY  INFORMATION: 

Background 

On  January  5, 1993  and  July  25, 1994, 
the  IRS  published  proposed 
amendments  to  §  1.985-7  in  the  Federal 
Register  at  58  FR  300  (INTL-0045-92) 
and  §  1.985->1  in  the  Federal  Register  at 
59  FR  37733  (INTL-0066-92), 
respectively.  No  public  hearing  was 
held  and  fenvcomments  were  received. 
After  consideration  of  these  comments, 
the  regulations  are  adopted  as  a 
Treasury  Decision  with  modifications  as 
described  below. 

Explanation  of  Provisions 

/.  Proposed  Rules  for  Changing  From 
P&L  to  DASTM  (§  1.985-7) 

1.  The  Proposed  Regulations 

The  proposed  regulations  under 
§  1.985-7  set  forth  transition  rules  for 
QBUs  changing  from  the  profit  and  loss 
method  of  accounting  (P&L)  to  DASTM 
in  tax  years  after  1987.  Section  1.985- 


6  provides  the  translation  rules  for 
QBUs  using  DASTM  in  1987.  Generally, 
when  a  QBU  changes  its  functional 
currency,  two  basic  issues  arise:  (1)  How 
should  the  QBU  translate  its  balance 
sheet  accounts  into  the  new  functional 
currency  in  a  way  that  preserves  any 
unrecognized  currency  gain  or  loss 
which  accrued  in  the  old  functional 
currency;  and  (2)  whether  income 
adjustments  need  to  be  made  to 
recognize  any  currency  gain  or  loss 
which  accrued  in  the  old  functional 
currency  that  caimot  be  preserved. 

Section  1.985-5  provides  rules  that 
generally  apply  when  a  QBU  changes  its 
functional  currency.  Under  §  1.985-5 
balance  sheet  accounts  are  translated 
using  the  spot  rate  on  the  last  day  prior 
to  the  taxable  year  of  change.  In 
addition,  §  1.985-5  generally  requires 
recognition  of  unrealized  exchange  gain 
or  loss  on  instruments  and  other 
accounts  that  were  maintained  in  the 
functional  currency  to  which  the  QBU 
is  changing. 

The  proposed  regulations  issued 
under  §  1.985-7  were  issued  in  response 
to  taxpayer  comments  that  §  1.985-5 
resulted  in  significant  distortions  when 
a  QBU  either  elected  or  was  required  to 
use  DASTM.  Applying  the  spot  rate  on 
the  last  day  prior  to  the  year  in  which 
the  QBU  begins  to  use  DASTM  (the 
"taxable  year  of  change")  to  translate 
fixed  assets  typically  results  in  a 
significant  loss  of  basis  in  dollar  terms 
and  does  not  take  into  account  certain 
income  and  expense  distortions  that 
occur  in  the  period  immediately 
preceding  the  taxable  year  of  change. 

In  response  to  taxpayers'  comments, 
the  proposed  regulations  provide  for  use 
of  the  translation  rules  provided  under 
§  1.985-3.  These  rules  generally 
translate  fixed  assets  at  the  historical 
exchange  rate  and  other  assets  and 
liabilities  at  the  current  exchange  rate. 
To  correct  for  distortions  that  would 
result  from  applying  historic  exchange 
rates  for  fixed  assets  while  applying  the 
current  year's  spot  rate  for  other  balance 
sheet  accounts,  the  proposed  regulations 
provide  for  income  adjustments  in  the 
case  of  a  controlled  foreign  corporation 
(CFC)  and  a  branch  that  reflect  amounts 
that  would  have  been  included  in 
income  under  DASTM. 

In  the  case  of  a  CFC,  the  proposed 
regulations  provide  for  a  shareholder 
level  income  adjustment  to  the  extent 
subpart  F  income  realized  during  the 
period  after  1966  imtil  the  taxable  year 
of  change  diffeors  from  subpart  F  income 
that  would  have  been  realized  if  the 
CFC  had  used  DASTM  throughout  this 
period.  In  the  case  of  a  branch,  the 
regulations  provide  that  any  difference 
between  the  branch's  local  currency 
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equity  translated  into  dollars  at  the  spot 
exchange  rate  on  the  last  day  prior  to 
the  taxable  year  of  change  and  the 
taxpayer's  dollar  basis  pool  on  that  day 
is  included  in  income  over  three  taxable 
years  beginning  with  the  taxable  year  of 
change.  For  purposes  of  translating  the 
balance  sheet  of  noncontroUed  section 
902  corporations,  the  proposed 
regulations  apply  historic  exchange 
rates  for  fixed  assets.  In  such  case,  no 
shareholder  level  income  adjustments 
are  required. 

Recognizing  the  administrative 
biu-den  of  making  income  adjustments 
for  all  post-1986  tax  years  in  the  case  of 
a  CFC,  the  preamble  to  the  proposed 
regulations  requested  comments 
regarding  three  alternative  transition 
rules  as  follows:  (1)  Requiring 
shareholder  level  adjustments  for  the 
three-year  base  period  used  to 
determine  the  hyperinflationary  status 
of  the  local  currency  (in  which  case  the 
general  rule  of  §  1.985-5  would  be 
applied  in  preparing  the  balance  sheet 
for  the  first  year  of  &e  base  period);  (2) 
treating  a  portion  of  retained  earnings  as 
subpart  F  income  based  on  an  average 
historical  rate  of  subpart  F  income  to 
total  earnings  and  profits,  and  (3)  using 
the  spot  rate  on  the  last  day  prior  to  the 
taxable  year  of  change  to  translate 
balance  sheet  items  with  special  rules  to 
allow  historical  exchange  rates  to 
translate  fixed  assets  to  the  extent  of 
unrealized  exchange  loss  on  paid-in 
capital. 

2.  Reasons  for  Change 

The  IRS  is  concerned  that  the 
approach  of  the  proposed  regulations 
could  create  a  significant  administrative 
biu-den  for  shareholders  of  CFCs.  The 
administrative  burden  results  from  the 
requirement  that  shareholders 
recompute  subpart  F  income  for  all  of 
the  CFCs  post  1986  taxable  years.  If  the 
functional  currency  of  a  CFC  becomes 
hyperinflationary  in  a  year  that  is 
significantly  distant  from  the  CFCs  first 
post-1986  taxable  year,  records 
supporting  the  required  recomputation 
may  be  unavailable. 

Further,  the  required  recomputation 
xmder  the  proposed  regulations  is 
generally  inconsistent  with  the  policy  of 
sections  986  and  987  that  the  income  of 
branches  with  a  functional  ciurency 
different  than  that  of  the  taxpayer  and 
the  earnings  and  profits  of  foreign 
corporations  be  computed  imder  a  profit 
and  loss  method,  except  in  the  case  of 
hyperinflation.  See  S.  Rep.  No.  99-313, 
99th  Cong.,  2d  Sess.,  454  (1986).  The 
recomputation  imder  the  proposed 
regulation  would  put  the  CFC  on 
DASTM  for  non-hyperinflationary  years. 
Accordingly,  the  rules  in  the  proposed 


regulations  have  been  modified  as 
described  below. 

//.  Final  Regulations  for  Changing  From 
P6-L  to  DASTM  (§  1.985-7) 

1.  General  Rule 

The  approach  employed  in  the  final 
regulations  has  the  general  effect  of 
treating  a  QBU  as  if  it  had  applied 
§  1.985-5  on  the  last  day  of  the  last 
taxable  year  prior  to  the  base  period  for 
determining  whether  a  currency  is 
hyperinflationary  (transition  date)  and 
had  applied  DASTM  during  the  taxable 
years  beginning  after  the  transition  date 
until  the  taxable  year  of  change  (look- 
back period].  This  approach  addresses 
the  problems  of  applying  §  1.985-5  in 
the  taxable  year  of  change  for  purposes 
of  translating  fixed  assets  by  applying 
the  historical  exchange  rate  to  the  extent 
fixed  assets  were  acqiiired  during  the 
look-back  period.  Assets  acquired  prior 
to  the  look-back  period  are  translated  by 
applying  the  spot  rate  on  the  transition 
date.  This  approach  also  corrects 
distortions  in  income  and  expense 
(generally  interest  income  and  expense) 
that  occur  during  the  look-back  period. 

The  final  regulations  respond  to 
taxpayers'  comments  and  provide  an 
appropriate  rule  for  translating  the 
adjusted  basis  of  fixed  assets  into 
dollars  by  applying  an  exchange  rate  in 
effect  prior  to  the  hyperinflationary 
period.  Moreover,  this  method  more 
accurately  reflects  Congressional  intent 
for  QBUs  to  apply  the  profit  and  loss 
method  except  in  the  case  of 
hyperinflation.  In  addition,  this 
approach  decreases  the  administrative 
burden  of  changing  to  DASTM. 

2.  Foreign  Corporations 

In  the  case  of  a  foreign  corporation 
which  is  either  required  or  elects  to  use 
DASTM,  four  basic  corporate  level 
adjustments  are  required  as  follows.  (1) 
The  balance  sheet  is  translated  by 
treating  the  corporation  as  if  it  had 
changed  its  functional  currency  to  the 
dollar  for  the  first  post-transition  date 
taxable  year  and  had  applied  the  rules 
of  §  1.985-5(c)  on  the  transition  date. 
Assets  acquired  and  habilities  incurred 
in  the  functional  currency  during  the 
look-back  period  are  translated  by 
applying  the  rules  of  §  1.985-3.  (2)  The 
unrealized  gain  or  loss  on  dollar 
denominated  section  988  transactions  as 
determined  on  the  transition  date  are 
treated  as  if  recognized  on  that  date  (and 
actual  gain  or  loss  recognized  on  dollar 
denominated  section  988  transactions 
during  the  look-back  period  is  reversed). 
(3)  The  dollar  value  of  the  pre-1987  E&P 
of  the  corporation  as  stated  on  the 
transition  date  in  the  functional 


currency  is  translated  into  U.S.  dollars 
at  the  spot  rate  in  effect  on  the  transition 
date.  (4)  The  dollar  value  of  the  post- 
1986  E&P  is  computed  by  translating  the 
post-1986  E&P  as  stated  on  the 
transition  date  in  the  functional 
c\irrency  at  the  spot  rate  on  such  date    ' 
and  adding  to  it  the  E&P  for  the  years 
during  the  look-back  period  as 
computed  under  DASTM. 

In  the  case  of  a  CFC,  there  are  three 
shareholder  level  adjustments  as 
follows:  (1)  The  U.S.  shareholders  must 
take  into  income  exchange  gain  or  loss 
on  the  deemed  recognition  of  the 
section  988  transactions  as  determined 
at  the  corporate  level  to  the  extent  such 
gain  or  loss  is  subpart  F  income.  (2)  The 
U.S.  shareholders  must  recognize 
foreign  currency  gain  or  loss  as 
computed  under  section  986(c)  as  if  all 
previously  taxed  earnings  and  profits 
were  distributed  on  the  transition  date 
(however,  any  actual  986(c)  gain  or  loss 
recognized  during  the  look-back  period 
is  reversed).  (3)  The  subpart  F  income 
of  the  CFC  is  recomputed  during  the 
look-back  period  under  DASTM  and 
compared  to  the  subpart  F  income  as 
computed  under  the  P&L  method.  The 
difference  (positive  or  negative)  is  taken 
into  account  in  the  taxable  year  of 
change  and  spread  over  four  years. 
Similar  rules  apply  to  United  States 
persons  who  have  made  an  election 
under  section  1295  to  treat  a  passive 
foreign  investment  company  as  a 
quahfied  electing  fund.  In  the  case  of 
other  foreign  corporations,  no 
shareholder  level  income  adjustments 
are  necessary. 

4.  Branches 

In  accord  with  the  general  approach 
articulated  above,  the  regulations  treat  a 
branch  changing  to  DASTM  as  applying 
the  principles  of  §  1.985-5  on  the 
transition  date.  Thus,  the  balance  sheet 
is  translated  by  treating  the  branch  as  if 
it  had  changed  its  functional  currency  to 
the  dollar  for  the  first  post-transition 
date  taxable  year  and  had  appUed  the 
rules  of  §  1.985-5(c)  on  the  transition 
date.  UnreaUzed  gain  or  loss  on  dollar 
denominated  section  988  transactions  as 
stated  on  the  transition  date  are  treated 
as  if  recognized  on  that  date  (and  any 
actual  gain  or  loss  realized  with  respect 
to  section  988  transactions  during  the 
look-back  period  is  reversed).  Further, 
the  regulations  require  that  the  taxpayer 
recognize  gain  or  loss  attributable  to  the 
branch's  equity  pool  (as  stated  on  the 
transition  date]  under  the  principles  of 
section  987,  computed  as  if  the  branch 
terminated  on  the  transition  date.  Such 
gain  or  loss  is  reduced  by  any  section 
987  gain  and  increased  by  any  section 
987  loss  that  was  recognized  by  the 
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taxpayer  with  respect  to  remittances 
during  the  look-back  period.  Finally, 
branch  income  shall  be  determined 
under  §  1.985-3  for  each  look-back  year 
and  compared  to  the  amount  that  was 
taken  into  account  for  each  year.  The 
sum  of  the  difference  (positive  or 
negative)  is  taken  into  account  in  the 
taxable  year  of  change  and  spread  over 
four  years. 

///.  Rules  for  Changing  from  DASTM  to 
P8-L(§  1.985-1) 

Under  the  proposed  regulation,  a  QBU 
that  has  been  required  or  had  elected  to 
use  DASTM  must  change  functional 
currency  to  the  currency  of  its  economic 
environment  in  a  year  in  which  the 
currency  is  no  longer  hyperinflationary 
pursuant  to  the  three-year  test  under 
§  1.985-l(b).  These  rules  provide  that 
when  a  taxpayer  changes  from  DASTM 
to  the  P&L  method  of  accounting, 
§  1.985-5  shall  apply  for  purposes  of 
translating  a  QBU's  balance  sheet  and 
for  making  certain  income  adjustments. 
Because  these  rules  generally  do  not 
create  distortions  and  are  administrable, 
the  final  regulations  adopt  these 
regulations  as  proposed. 

IV.  Other  Changes 

Various  conforming  changes  have 
been  made  to  §§  1.985-1  and  1.985-5  to 
account  for  the  addition  of  §  1.985-7.  In 
addition,  the  definition  of 
hyperinflation  has  been  liberalized  to 
provide  that  for  purposes  of  determining 
whether  a  currency  is  hyperinflationary 
for  income  tax  purposes,  United  States 
generally  accepted  accounting 
principles  will  be  accepted  provided 
that  the  determination  is  based  on 
criteria  that  is  substantially  similar  to 
the  general  rules  provided  in  the 
regulations,  the  method  of 
determination  is  applied  consistently 
from  year  to  year,  and  the  same  method 
is  applied  to  all  related  persons. 

Special  Analysis 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.    herefore,  a  regulatory 
assessm  ^nt  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29,  1996.  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 


Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Howard  A.  Wiener  of  the 
Office  of  the  Associate  Chief  Counsel 
(International).  Other  personnel  from 
the  IRS  and  Treasury  Department  also 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.985-1  is  amended 
by: 

1.  Revising  paragraph  (b)(2)(ii)(C). 

2.  Adding  a  sentence  to  the  end  of 
paragraph  (b)(2)(ii)(D). 

3.  Adding  paragraph  (b)(2)(ii)(E). 
The  additions  and  revision  reads  as 

follows: 

§1.985-1    Functional  currency. 

•        *        *        •        * 

(b)*  *  * 
(2)*  *  • 
(ii)  *  •  * 

(C)  Change  in  functional  currency.  If 
a  QBU  is  required  to  change  its 
functional  currency  to  the  dollar  under 
paragraph  (b)(2)(ii)(A)  of  this  section,  or 
chooses  or  is  required  to  change  its 
functional  currency  to  the  dollar  for  any 
open  taxable  year  (and  all  subsequent 
taxable  years)  under  §  1.985-3(a)(2)(ii). 
the  change  is  considered  to  be  made 
with  the  consent  of  the  Commissioner 
for  purposes  of  §  1.985-4.  A  QBU 
changing  functional  currency  must 
make  adjustments  described  in  §  1.985- 
7  if  the  year  of  change  (as  defined  in 

§  1.481-l(a){l))  begins  after  1987,  or  the 
adjustments  described  in  §  1.985-6  if 
the  year  of  change  begins  in  1987.  No 
adjustments  under  section  481  are 
required  solely  because  of  a  change  in 
functional  currency  described  in  this 
paragraph  (b)(2)(ii)(C). 

(D)  *   *  *  In  making  the 
determination  whether  a  currency  is 
hyperinflationary,  the  determination  for 
purposes  of  United  States  generally 
accepted  accounting  principles  may  be 
used  for  income  tax  purposes  provided 
the  determination  is  based  on  criteria 
that  is  substantially  similar  to  the  rules 


previously  set  forth  in  this  paragraph 
(b)(2)(ii)(D).  the  method  of 
determination  is  applied  consistently 
from  year  to  year,  and  the  same  method 
is  applied  to  all  related  persons  as 
defined  in  §  1.985-3(e)(2)(vi). 

(E)  Change  in  functional  currency 
when  currency  ceases  to  be 
hyperinflationary — [1)  In  general.  A 
QBU  that  has  been  required  to  use  the 
dollar  as  its  functional  currency  under 
paragraph  (b)(2)  of  this  section,  or  has 
elected  to  use  the  dollar  as  its  functional 
currency  under  paragraph  (b)(2)(ii)(B)(2) 
of  this  section  or  §  1.985-2,  must  change 
its  functional  currency  as  of  the  first  day 
of  the  first  taxable  year  that  follows 
three  consecutive  taxable  years  in  which 
the  currency  of  its  economic 
environment,  determined  under 
paragraph  (c)(2)  of  this  section,  is  not  a 
hyperinflationary  currency.  The 
functional  currency  of  the  QBU  for  such 
year  shall  be  determined  in  accordance 
with  paragraph  (c)  of  this  section.  For 
purposes  of  §  1.985-4,  the  change  is 
considered  to  be  made  with  the  consent 
of  the  Commissioner.  See  §  1.985-5  for 
adjustments  that  are  required  upon  a 
change  in  functional  currency. 

[2)  Effective  Date.  This  paragraph 
(b)(2)(ii)(E)  of  this  section  applies  to 
taxable  years  beginning  after  April  6, 
1998. 

Par.  3.  Section  1.985-5(a)  is  amended 
by  adding  the  following  sentence  to  the 
end  of  the  paragraph: 

§  1 .985-6    Adjustments  required  upon 
change  In  functional  currency. 

(a)  *  •  *  However,  a  QBU  that 
changes  to  the  dollar  pursuant  to 
§  1.985-l(b)(2)  after  1987  shall  apply 
§  1.985-7. 

***** 

Par.  4.  Section  1.985-7  is  added  as 
follows: 

§  1 .985-7    Adjustments  required  In 
connection  with  a  change  to  DASTM. 

(a)  In  general.  If  a  QBU  begins  to  use 
the  dollar  approximate  separate 
transactions  method  of  accounting  set 
forth  in  §  1.985-3  (DASTM)  in  a  taxable 
year  beginning  after  April  6, 1998, 
adjustments  shall  be  made  as  provided 
by  this  section.  For  the  rules  with 
respect  to  foreign  corporations,  see 
paragraph  (b)  orf  this  section.  For  the 
rules  with  respect  to  adjustments  to  the 
income  of  United  States  shareholders  of 
controlled  foreign  corporations,  see 
paragraph  (c)  of  this  section.  For  the 
rules  with  respect  to  adjustments 
relating  to  QBU  branches,  see  paragraph 
(d)  of  this  section.  For  the  effective  date 
of  this  section,  see  paragraph  (e).  For 
purposes  of  applying  this  section,  the 
look-back  period  shall  be  the  period 
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beginning  with  the  first  taxable  year 
after  the  transition  date  and  ending  on 
the  last  day  prior  to  the  taxable  year  of 
change.  The  term  transition  date  means 
the  later  of  the  last  day  of  the  last 
taxable  year  ending  befne  the  base 
period  as  defined  in  §  1.985- 
l(b)(2)(u)(D)  or  the  last  day  of  the 
taxable  year  in  which  the  QBU  last 
applied  DASTM.  The  taxable  year  of 
change  shall  mean  the  taxable  year  of 
change  as  defined  in  §  1.481-1  (a)(1). 
The  application  of  this  paragraph  may 
be  illustrated  by  the  following 
examples: 

Example  1.  A  calendar  year  QBU  that  has 
not  previously  used  DASTM  operates  in  a 
country  in  which  the  functional  currency  of 
the  country  is  hyperinflationary  as  defined 
under  S  1.985-l(b)(2Hii){D)  for  the  QBU's 
1999  tax  year.  The  look-back  period  is  the 
period  from  January  1, 1996  through 
Decembar  31, 1998,  the  transition  date  is 
December  31, 1995,  and  the  taxable  year  of 
change  is  the  taxable  year  beginning  January 
1,1999. 

Example  2.  A  C^U  that  has  not  previously 
used  DASTM  with  a  taxable  year  ending  June 
30,  operates  in  a  country  in  which  the 
functional  currency  of  the  country  is 
hyperinflationary  for  the  QBU's  tax  year 
beginning  July  1, 1999  as  defined  under 
S  1.985-l(b)(2KiiHD)  (where  the  base  period 
is  the  thirty-six  calendar  months  immediately 
preceding  the  first  day  of  the  current 
calendar  year  1999).  The  look-back  period  is 
the  period  from  July  1, 1995  through  June  30, 
1999,  the  transition  date  is  June  30, 1995,  and 
the  taxable  year  of  change  is  the  taxable  year 
beginning  July  1, 1999. 

(b)  Adjustments  to  foreign 
coqxtratujns — (1)  In  general.  In  the  case 
of  a  foreign  corporation,  the  corporation 
shall  make  the  adjustments  set  forth  in 
paragraphs  (b)(2)  through  (4)  of  this 
section.  The  adjustments  shall  be  made 
on  the  first  day  of  the  taxable  year  of 
change. 

(2)  Treatment  of  certain  section  988 
trmisactions— (i)  Exchange  gain  or  loss 
from  section  988  transactions 
unrealized  as  of  the  transition  date.  A 
foreign  corporation  shall  adjust  earnings 
and  profits  by  the  amount  of  any 
unrealized  exchange  gaiu  or  loss  that 
was  attributable  to  a  section  988 
transaction  (as  defined  in  sections 
988(c)(1)(A).  (B).  and  (C))  that  was 
denominated  in  terms  of  (or  determined 
by  reference  to)  the  dollar  and  was  held 
by  the  corporation  on  the  transition 
date.  Such  gain  or  loss  shall  be 
computed  as  if  recognized  on  the 
transition  date  and  shall  be  reduced  by 
any  gain  and  increased  by  any  loss 
recognized  by  the  corporation  with 
respect  to  such  transaction  during  the 
look-back  period.  The  amoiuit  of  such 
gain  or  loss  shall  be  determined  without 
regard  to  the  limitations  of  section 


988(b)  (i.e.,  whether  any  gain  or  loss 
would  be  reahzed  on  the  transactlQc  as 
a  whole).  The  diaracter  and  source  of 
such  gain  or  loss  shall  be  detenniiied 
imder  section  988.  Proper  adjustments 
shall  be  made  to  accoimt  for  gain  or  loss 
taken  into  account  by  reason  of  this 
paragraph  (b)(2).  See  §  1.985-5(f) 
Example  1,  footnote  1. 

(ii)  Treatorenf  of  a  section  988 
transaction  entered  into  and  terminated 
during  the  look-back  period.  A  fbreign 
corporation  shall  reduce  earnings  and 
profits  by  the  amount  of  any  gain,  and 
increase  earnings  and  profits  by  the 
amount  of  any  loss,  that  was  recognized 
with  respect  to  any  dollar  denominated 
section  988  transactions  entered  into 
and  terminated  during  the  look-back 
period. 

(3)  Opening  balance  sheet.  The 
opening  balance  sheet  of  a  foreign 
corporation  for  the  taxable  year  of 
change  shall  be  determined  as  if  the 
corporation  had  changed  its  functional 
currency  to  the  dollar  by  applying 

§  1.98S-5(c)  on  the  transition  date  and 
had  translated  its  assets  and  liabilities 
under  §  1.985-3  during  the  look-back 
period. 

(4)  Earnings  and  profits 
adjustments— (i)  Pre-1 987  accumulated 
profits.  The  foreign  income  taxes  and 
accumulated  profits  or  deficits  in 
accumulated  profits  of  a  foreign 
corporation  that  are  attributable  to 
taxable  years  beginning  before  January 
1, 1987,  as  stated  on  the  transition  date, 
and  that  were  maintained  for  purposes 
of  section  902  in  the  old  functional 
currency,  shall  be  translated  into  dollars 
at  the  spot  rate  in  effect  on  the  transition 
date.  The  applicable  accumulated 
profits  shall  be  reduced  on  a  last-in, 
first-out  basis  by  the  aggregate  dollar 
amount  (translated  &Y>m  fiuictional 
currency  in  accordance  with  the  rules  of 
section  989(b))  attributable  to  earnings 
and  profits  that  were  distributed  (or 
treated  as  distributed)  during  the  look- 
back period  to  the  extent  such  amoimts 
distributed  exceed  the  earnings  and 
profits  calculated  under  (b)(4)(ii)  or 
(b)(4Hiii),  as  applicable.  See  §  1.902- 
l(b)(2)(ii).  Chice  translated  into  dollars, 
these  pre-1987  taxes  and  accumulated 
profits  or  deficits  in  acciunulated  profits 
shall  (absent  a  change  in  functional 
ciirrenpy)  remain  in  dollars  for  all 
federal  income  tax  purposes. 

(ii)  Post-1986  undistributed  earnings 
of  a  CFC.  In  the  case  of  a  controlled 
foreign  corporation  (within  the  meaning 
of  section  957  or  section 
953(c)(l)(B))(CFC)  or  a  foreign 
corporation  subject  to  the  rules  of 
§  1.904-6(a)(2),  the  corporation's  post- 
1986  undistributed  earnings  in  each 
separate  category  as  defined  in  §  1.904- 


5(a)(1)  as  of  the  first  day  of  the  taxable 
year  of  change  (and  prior  to  adjustment 
under  paragraph  (c)(1)  of  this  section) 
shall  equal  the  sum  of— 

(A)  "rtie  corporation's  post-1986 
undistributed  earnings  and  profits  (or 
deficit  in  earnings  and  profits)  in  each 
separate  category  as  defined  in  §  1.904- 
5(a)(1)  as  stated  on  the  transition  date 
translated  into  doUus  at  the  spot  rate  in 
effect  on  the  transition  date;  and 

(B)  The  siun  of  the  MmingB  and 
profits  (or  deficit  in  earnings  and 
profits)  in  each  separate  category 
determined  imder  §  1.985-3  for  each 
post-transition  date  taxable  year  prior  to 
the  taxable  year  of  change. 

-     Such  amount  shall  be  reduced  by  the 
aggregate  dollar  amount  (translated  from 
functional  currency  in  accordance  with 
the  rules  of  section  989(b))  attributable 
to  earnings  and  profits  that  wme 
distributed  (or  treated  as  distributed) 
during  the  look-back  period  out  of  post- 
1986  earnings  and  profits  in  such 
separate  category.  For  purposes  of 
applying  this  paragraph  (b)(4)(ii)(B).  the 
opening  balance  sheet  for  calculating 
earnings  and  profits  undw  S  1.985-3  for 
the  first  pest-transition  year  shall  be 
translated  into  dollars  ptirsuant  to 
S  1.985-5(c). 

(iii)  Post-1986  undistributed  earnings 
of  other  foreign  corporations.  In  the  case 
of  a  foreign  corpOTation  that  is  not  a  CFC 
or  subject  to  the  rules  of  §  1.904-6(a)(2), 
the  corporation's  post-1986 
undistributed  earnings  shall  equal  the 
sum  of — 

(A)  The  corporation's  post-1986 
imdistributed  earnings  (or  deficit)  on 
the  transition  date  translated  into 
dollars  at  the  spot  rate  in  effect  on  the 
transition  date;  and 

(B)  The  siun  of  the  earnings  and 
profits  (or  deficit  in  earnings  and 
profits)  determined  under  §  1.985-3  for 
each  post-transition  date  taxable  year  (or 
such  later  year  determined  imder 
section  902(c)(3)(A))  prior  to  the  taxable 
year  of  change. 

Such  amoimt  shall  be  reduced  by  the 
aggregate  dollar  amoimt  (translated  from 
functional  currency  in  accordance  with 
the  rules  of  section  989(b))  that  was 
distributed  (or  treated  as  distributed) 
during  the  look-back  period  out  of  post- 
1986  earnings  and  profits.  For  purposes 
of  applying  this  paragraph  (b)(4)(iii)(B). 
the  opening  balance  sheet  for 
calculating  earnings  and  profits  under 
§  1.985-3  for  the  first  post-transition 
year  shall  be  translated  into  dollars 
pursuant  to  §  1.985-5(c). 

(c)  United  States  shareholders  of 
controlled  foreign  corporations— {!)  In 
general.  A  United  States  shueholder 
(within  the  meaning  of  section  951(b)  or 
section  953(c)(1)(B))  of  a  CFC  that 
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changes  to  DASTM  shall  make  the 
adjustments  set  forth  in  paragraphs  (c) 
(2)  through  (5)  of  this  section  on  the  first 
day  of  the  taxable  year  of  change. 
Adjustments  under  this  section  shall  be 
taken  into  account  by  the  shareholder 
(or  such  shareholder  s  successor  in 
interest)  ratably  over  four  taxable  years 
beginning  with  the  taxable  year  of 
change.  Similar  rules  shall  apply  in 
determining  adjustments  to  income  of 
United  States  persons  who  have  made 
an  election  under  section  1295  to  treat 
a  passive  foreign  investment  company 
as  a  qualified  electing  fundk 

(2)  Treatment  under  subpart  F  of 
income  recognized  on  section  988 
transactions.  The  character  of  amounts 
taken  into  account  under  paragraph 
(b)(2)  of  this  section  for  purposes  of 
sections  951  through  964.  shall  be 
determined  on  the  transition  date  and  to 
the  extent  characterized  as  subpart  F 
income  shall  be  taken  into  accoimt  in 
accordance  with  the  rules  of  paragraph 
(c)(1)  of  this  section.  Such  amounts 
shall  retain  their  character  for  all  federal 
income  \.ax  purposes  (including  sections 
902,  959,  960,  961.  1248,  and  6038). 

(3)  Recognition  of  foreign  currency 
gain  or  loss  on  previously  taxed 
earnings  and  profits  on  the  transition 
date.  Gain  or  loss  is  recognized  imder 
section  986(c)  as  if  all  previously  taxed 
earnings  and  profits  as  determined  on 
the  transition  date,  if  any,  were 
distributed  on  such  date.  Such  g^in  or 
loss  shall  be  reduced  by  any  foreign 
currency  gain  and  increased  by  any 
foreign  currency  loss  that  was 
recognized  under  section  986(c)  with 
respect  to  distributions  of  previously 
taxed  earnings  and  profits  during  the 
look-back  period.  Such  amount  shall  be 
characterized  in  accordance  with 
section  986(c)  and  taken  into  account  in 
accordance  with  the  rules  of  paragraph 
(c)(1)  of  this  section. 

(4)  Subpart  F  income  adjustment. 
Subpart  F  income  in  a  separate  category 
shall  be  determined  under  §  1.985-3  for 
each  look-back  year.  For  this  purpose, 
the  opening  DASTM  balance  sheet  shall 
be  determined  under  §  1.985-5.  The 
sum  of  the  difference  (positive  or 
negative)  between  the  amount  computed 
pursuant  to  §  1.985-3  and  amount  that 
was  included  in  income  for  each  year 
shall  be  taken  into  account  in  the 
taxable  year  of  change  pursuant  to 
paragraph  (c)(1)  of  this  section.  Such 
amounts  shall  retain  their  character  for 
all  federal  income  tax  purposes 
(including  sections  902,  959.  960.  961. 
1248.  and  6038).  For  rules  applicable  if 
an  adjustment  under  this  section  results 
in  a  loss  for  the  taxable  year  in  a 
separate  category,  see  section  904(f)  and 
the  regulations  thereunder.  The  amount 


of  previously  taxed  earnings  and  profits 
as  determined  under  section  959(c)(2) 
shall  be  adjusted  (positively  or 
negatively)  by  the  amount  taken  into 
account  under  this  paragraph  (c)(4)  as  of 
the  first  day  of  the  taxable  year  of 
change. 

(5)  Foreign  tax  credit.  A  United  States 
shareholder  of  a  CFC  shall  compute  an 
amount  of  foreign  taxes  deemed  paid 
under  section  960  with  respect  to  any 
positive  adjustments  determined  under 
paragraph  (c)  of  this  section.  The 
amount  of  foreign  tax  deemed  paid  shall 
be  computed  with  reference  to  the  full 
amount  of  the  adjustment  and  to  the 
post-1986  undistributed  earnings 
determined  under  pfiragraph  (b)(4)  (i) 
and  (ii)  of  this  section  and  the  post-1986 
foreign  income  taxes  of  the  CFC  on  the 
first  day  of  the  taxable  year  of  change 
(i.e..  without  taking  into  account 
earnings  and  taxes  for  the  taxable  year 
of  change.)  For  purposes  of  section  960, 
the  associated  taxes  in  each  separate 
category  shall  be  allocated  pro  rata 
among,  and  deemed  paid  in,  the 
shareholder's  taxable  years  in  which  the 
income  is  taken  into  account.  (No 
adjustment  to  foreign  taxes  deemed  paid 
in  prior  years  is  required  solely  by 
reason  of  a  negative  adjustment  to 
income  under  paragraph  (c)(1)  of  this 
section.) 

(d)  QBU  branches — (1)  In  general.  In 
the  case  of  a  QBU  branch,  the  taxpayer 
shall  make  the  adjustments  set  forth  in 
paragraphs  (d)(2)  through  (d)(4)  of  this 
section.  Adjustments  under  this  section 
shall  be  taken  into  account  by  the 
taxpayer  ratably  over  four  taxable  years 
beginning  with  the  taxable  year  of 
change. 

(2)  Treatment  of  certain  section  988 
transactions — (i)  Exchange  gain  or  loss 
from  section  988  transactions 
unrealized  as  of  the  transition  date.  A 
QBU  branch  shall  adjust  income  by  the 
amount  of  any  unrealized  exchange  gain 
or  loss  that  was  attributable  to  a  section 
988  transaction  (as  defined  in  sections 
988(c)(1)  (A),  (B),  and  (C))  that  was 
denominated  in  terms  of  (or  determined 
by  reference  to)  the  dollar  and  was  held 
by  the  QBU  branch  on  the  transition 
date.  Such  gain  or  loss  shall  be 
computed  as  if  recognized  on  the 
transition  date  and  shall  be  reduced  by 
any  gain  and  increased  by  any  loss 
recognized  by  the  QBU  branch  with 
respect  to  such  transaction  during  the 
look-back  period.  The  amount  of  such 
gain  or  loss  shall  be  determined  without 
regard  to  the  limitations  of  section 
988(b)  (i.e.,  whether  any  gain  or  loss 
would  be  realized  on  the  transaction  as 
a  whole).  Hie  character  and  source  of 
such  gain  or  loss  shall  be  determined 
imder  section  988.  Proper  adjustments 


shall  be  made  to  account  for  gain  or  loss 
taken  into  account  by  reason  of  this 
paragraph  (d)(2}.  See  §  1.985-5(f) 
Example  1,  footnote  1. 

(ii)  Treatment  of  a  section  988 
transaction  entered  into  and  terminated 
during  the  look-back  period.  A  QBU 
branch  shall  reduce  income  by  the 
amount  of  any  gain,  and  increase 
income  by  the  amount  of  any  loss,  that 
was  recognized  with  respect  to  any 
dollar  denominated  section  988 
transactions  entered  into  and  terminated 
during  the  look-back  period. 

(3)  Deemed  termination  income 
adjustment.  The  taxpayer  shall  reaUze 
gain  or  loss  attributable  to  the  QBU 
branch's  equity  pool  (as  stated  on  the 
transition  date)  under  the  principles  of 
section  987,  computed  as  if  the  branch 
terminated  on  the  transition  date.  Such 
amount  shall  be  reduced  by  section  987 
gain  and  increased  by  section  987  loss 
that  was  recognized  by  such  taxpayer 
with  respect  to  remittances  during  the 
look-back  period. 

(4)  Branch  income  adjustment. 
Branch  income  in  a  separate  category 
shall  be  determined  under  §  1.985-3  for 
each  look-back  year.  For  this  purpose, 
the  opening  DASTM  balance  sheet  shall 
be  determined  under  §  1.985-5.  The 
sum  of  the  difference  (positive  or 
negative)  between  the  amount  computed 
pursuant  to  §  1.985-3  and  amount  taken 
into  account  far  each  year  shall  be  taken 
into  account  in  the  taxable  year  of 
change  pursuant  to  paragraph  (d)(1)  of 
this  section.  Such  amounts  shall  retain 
their  character  for  all  federal  income  tax 
purposes. 

(5)  Opening  balance  sheet.  The 
opening  balance  sheet  of  a  QBU  branch 
for  the  taxable  year  of  change  shall  be 
determined  as  if  the  branch  had 
changed  its  functional  currency  to  the 
dollar  by  applying  §  1.985-5(c)  on  the 
transition  date  and  had  translated  its 
assets  and  liabilities  imder  §  1.985-3 
during  the  look-back  period. 

(e)  Effective  date.  This  section  is 
effective  for  taxable  years  beginning 
after  April  6, 1998.  However,  a  taxpayer 
may  choose  to  apply  this  section  to  all 
open  taxable  years  begiiming  after 
ENBcember  31, 1986,  provided  each 
person,  and  each  QBU  branch  of  a 
person,  that  is  related  (within  the 
meaning  of  §  1.985-2(d)(3))  to  the 
taxpayer  also  applies  this  section. 

Midiael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  February  11. 1998 
Donald  C.  Lubidc, 

Acting  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  98-5470  Filed  3-4-98;  8:45  am] 

BIUJNQ  COOE  483»-01-U 


JMI 


Federal  Register /Vol.  63,  No.  43 /Thursday.  March  5.  1998 /Rules  and  Regulations  10777 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quaid 

33  OFR  Part  117 
[COD  13-06-4)01} 
RIN2115-AE47 

DrawtKidge  Operations  Regulations; 
Taooma  HartM>r,  WA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  removes  all 
operating  regulations  for  the  East  11th 
Street  Bridge  across  the  Blair  Waterway 
and  changes  the  operating  regulations 
for  the  East  11th  Street  Bridge  across  the 
Hylebos  Waterway  in  Tacoma  Harbor, 
Tacoma,  Washington.  The  regulations 
are  being  amended  because  the 
drawspan  on  the  Blair  Waterway  has 
been  removed,  and  because  traffic 
conditions  have  changed  due  to  the 
relocation  of  Washington  State  Route 
509  farther  inland.  The  Hylebos 
drawspan  will  open  on  signal  at  all 
times. 

DATES:  Efiiective:  March  5, 1998. 
ADDRESSES:  Unless  otherwise  noted, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  and  copying 
at  Commander  (oan).  Thirteenth  Coast 
Guard  District,  915  Second  Avenue, 
Seattle,  Washington  98174-1067. 
Normal  office  hours  are  between  7:45 
a.m.  and  4:15  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATKX4  CONTACT: 
]6im  E.  Mikesell,  Chief,  Plans  and 
Program  Section,  Aids  to  Navigation 
and  Waterways  Management  Branch, 
Telephone  (206)  220-7272. 
SUPPI.EMCNTARY  INFORMATION; 

RegulatiMy  History 

The  current  regulations  require  both 
the  Blair  and  Hylebos  Waterway  Bridges 
to  open  on  signal  exc^t  from  6:30  a.m. 
to  8:30  ajn.  and  3:30  p.m.  to  5:30  p.m. 
the  draws  need  not  be  opened  except  for 
vessels  of  1000  gross  tons  m  mora, 
vessels  towing  such  vessels  or  vessels 
enroute  to  take  such  vessels  in  tow. 
These  daily  periods  appUed  only  to 
Monday  through  Friday,  except  federal 
holidays. 

Background  and  Purpose 

This  change  removes  all  regulations 
for  the  East  11th  Street  bridge  across 
Blair  Waterway  because  the  drawspan 
was  removed  in  1997  to  facilitate  tne 
safe  movement  of  large  vessels  in  the 
Blair  Watwway.  Good  cause  exists  for 
proceeding  directly  to  a  final  rule 
without  notice  and  comment  and  for  the 


final  rule  to  be  efiisctive  immediately 
because  the  regulations  for  the  operation 
of  the  bridge  are  no  longer  necessary  as 
the  bridge  has  been  removed. 

The  operating  regulations  for  the  East 
11th  Street  Bridge  across  the  Hylebos 
Waterway  are  removed  so  that  the 
bridge  will  operate  according  to  33  CFR 
117.5,  which  requires  the'drawspan  to 
open  on  signal  for  the  passage  of 
vessels.  The  periods  during  which  the 
bridge  need  not  open  for  vessels  in 
order  to  accommodate  the  heavy  voliune 
of  roadway  traffic  are  no  longer 
necessary.  State  Route  509,  which 
formerly  coincided  with  East  11th  Street 
in  this  part  of  Tacoma  Harbor,  has  been 
relocated  farther  inland.  East  11th  Street 
now  bears  far  less  commuter  and 
commercial  traffic. 

Good  cause  exists  for  proceeding 
directly  to  a  final  rule  without  notice 
and  comment  and  for  the  final  rule  to 
be  effective  immediately  because  the 
relocation  of  State  Route  509  has 
alleviated  the  congestion  on  the  bridge 
which  necessitated  the  exception  to 
opening  on  demand.  The  traffic  voliunes 
no  longer  warrant  any  delay  to 
navigation  at  the  drawspan.  The  bridge 
owner  has  not  needed  to  use  the 
congested  periods  regulations  and  is 
amenable  to  the  bridge  on  signal  at  all 
times. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  3(f)  of  Executive 
Order  1286  and  does  not  require  an 
assessment  of  potential  cost  and  benefits 
imder  section  6(a)(3)  of  that  order.  It  has 
been  exempted  firom  review  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  under 
paragraph  lOe  of  the  regulatory  poUcies 
and  procedures  of  DOT  is  imnecessary. 
this  expectation  is  based  on  the  fact  that 
vessels  will  be  fedUtate  in  their 
movement  by  this  amendment,  while 
roadway  traffic  will  not  be  hindered 
unreasonable. 

Small  Entitiet 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  say.  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C  605(b)  that  this 
action  wiU  not  have  a  significant  impact 
on  a  significant  number  of  small 
entities. 


CoUectioii  of  Information 

This  proposal  contains  no  collection 
of  infonnation  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  imder  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  the 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  Section  2.B.2.e. 
of  Commandant  Instruction  M16475.B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying. 

List  (tf  Sid>|ects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
117  of  title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDQE 
OPERATION  REQUU^TIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 

CFR  1.0S-l(g);  §  117.255  also  issued  under 
the  authority  olPub.  L  102-587, 106  Stat 
5039. 

§117.1001    [Amende^I 

2.  Paragraphs  (c)  and  (d)  of  S  117.1061 
are  removed. 

Dated:  February  11, 1998. 
J.  David  Spade, 

Rear  Admiral.  U.S.  Coast  Guard.  Conunander. 
13th  Coast  Guard  District. 
[FR  Doc  98-5717  Filed  3-4-98;  8:45  am] 
MLLMO  OOOE  4t1»-14-H 


DEPARTMENT  OF  TRANSPORTATKNI 

Coast  Quard 

46  CFR  Pact  71 

[USCO-19M-S689I 

Hum  Exiiinatkai  Aftamthfss  tor 

AOBCY:  Coast  Guard.  DOT. 
action:  Notice  of  policy. 
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summary:  The  Coast  Guard  announces 
the  availability  of  MOC  Policy  Letter 
No.  3-98  which  updates  Coast  Guard 
drydock  extension  poUcy  for  passenger 
vessels  that  operate  exclusively  in 
benign  environments.  Upon  completion 
of  a  comprehensive  hull  survey  process, 
these  passenger  vessels,  which  pose  a 
relatively  low  risk  of  hull  failure,  may 
obtain  a  drydock  extension  of  up  to  30 
months. 

DATES:  This  policy  is  effective  March  5, 
1998. 

ADDRESSES:  The  Docket  Management 
Facility.  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street  SW.,  Washington.  DC 
20590-0001,  maintains  the  public 
docket  for  this  notice.  Documents 
indicated  in  this  notice  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  ,  located  on  the  Plaza  Level  of  the 
Nassif  Building,  at  the  above  address 
between  9:30  a.m.  and  5  p.m.  Monday 
through  Friday,  except  Federal 
Holidays.  The  public  docket  can  also  be 
accessed  via  the  internet  at:  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Paulette  Twine,  Chief,  Documentary 
Services  Division,  Department  of 
Transportation,  telephone  202-366- 
9329,  for  questions  on  the  docket;  or  Lt. 
Brian  Willis.  Commandant  (G-MOC). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001.  telephone  202-267-6700 
for  questions  on  this  notice. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Puqpose 

The  Coast  Guard  has  recognized  a 
growing  need  to  consider  risk  when 
addressing  the  needs  and  concerns  of 
the  passenger  vessel  industry.  Some 
passenger  vessels  must  travel  over  1 .000 
river  miles  to  find  a  drydock  facility  to 
accommodate  them  while  others, 
because  they  are  land-locked,  would 
have  to  build  a  drydock  on  site  to  satisfy 
Coast  Guard  hull  examination 
requirements.  The  majority  of  the 
vessels  faced  with  these  problems  are 
operated  in  benign,  low-risk 
environments;  i.e.  fresh  water,  near- 
shore  and/or  shallow  water,  mud- 
bottom  rivers,  limited  routes,  and 


limited  time  underway.  These  low-risk 
operating  conditions,  coupled  with  the 
use  of  improved  underwater  hull 
examination  technologies,  enable  the 
Coast  Guard  to  consider  drydock 
extensions  beyond  the  traditional  one- 
year  limit.  Altogether,  these  factors 
make  it  safe  and  reasonable  to  allow 
drydock  extensions  of  up  to  30  months. 
MOC  Policy  Letter  No.  3-98,  entitled 
"Drydock  Extensions  for  Certain 
Passenger  Vessels",  establishes  the 
criteria  for  obtaining  drydock  extensions 
of  up  to  30  months  for  qualified 
passenger  vessels.  The  policy  letter 
presents  specific  eligibility  criteria, 
outlines  application  requirements,  and 
provides  detailed  criteria  for  the 
requisite  in-water  hull  survey.  The 
policy  will  be  implemented  by  the 
granting  of  appropriate  extensions 
through  the  oognizant  (X!MI  to  the 
Commandant  (G-MCXl).  Please  refer  to 
the  policy  letter  for  information  on 
requests  for  extensions. 

Coast  Guard  authority  for  issuing 
drydock  extensions  for  passenger 
vessels  is  given  under  Title  46,  Code  of 
Federal  Regulations,  §§  71.50-36(f), 
115.670,  and  176.670  for  vessels 
inspected  under  Subchapters  H,  K,  and 
T  respectively.  Until  a  regulatory  project 
can  be  completed  on  this  matter,  the 
guidelines  presented  in  this  policy  letter 
shall  be  used  by  the  Coast  Guard  and 
affected  members  of  the  passenger 
vessel  industry  when  considering 
drydock  extension  requests  for  these 
vessels.  A  notice  of  proposed 
rulemaking  (NPRM)  that  incorporates 
this  policy  will  be  published  in  the 
Federal  Register  in  the  near  future.  This 
NPRM  will  also  address  possible 
alternatives  to  traditional  hull 
examination  requirements  for  all 
passenger  vessels.  Because  a  regulatory 
project  is  being  developed,  the  Coast 
Guard  is  not  requesting  comments  on 
this  notice. 

MOC  Policy  Letter  No.  3-98  is 
available  on  the  Internet  in  the  DMS 
Docket  as  mentioned  under  ADDRESSES 
or  on  the  World  Wide  Web  at:  http:// 
www.uscg.inil/hq/g-m/gmhome.htm  in 
"Publications,  Reports  and  Forms". 
Paper  copies  will  soon  be  available  for 
a  nominal  fee  through  the  National 
Technical  Information  Service,  5285 


Port  Royal  Road,  Springfield.  VA  22161. 
telephone  703-605-6000;  or  fax  703- 
321-8547. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  [Pub. 
L.  104-121],  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  policy  so  that  they  can  better 
evaluate  how  this  policy  may  affect 
them.  If  you  have  questions  concerning 
this  notice  of  policy,  please  consult  the 
Coast  Guard  point  of  contact:  Lt.  Brian 
Willis.  Commandant.  (G-MOC).  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street.  SW..  Washington.  DC  20593- 
0001,  telephone  202-267-2735. 

Dated:  February  26, 1998. 
R.C.  North. 

Bear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(PR  Doc.  98-5691  Filed  3-4-98;  8:45  am] 

BILUNG  CODE  4910-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  101 

[WT  Docket  No.  94-148  and  CC  Docket  No. 
9»-2;  DA  98-349] 

Conditional  Authorization  Authority  to 
Common  Carrier  and  Private 
Operational  Fixed  Microwave  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  §  101.31 
of  the  fixed  microwave  service  rules  to 
provide  for  conditional  authority  in  the 
10.6-10.68  GHz  band  ("10  GHz  band") 
under  certain  circumstances.  The  effect 
of  this  rule  is  that  licensees  will  be  able 
to  provide  service  in  the  10  GHz  band 
in  an  expedited  manner  and  will  have 
greater  flexibility  in  coordinating  and 
consolidating  construction  efforts.  This 
action  eUminates  a  source  of  regulatory 
delay  and  will  allow  for  more  rapid 
delivery  of  10  GHz  band  microwave 
services  to  the  marketplace. 
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EFFECTIVE  DATE:  March  5.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaun  Maher  of  the  Commission's 
Wireless  Telecommimications  Bureau  at 
(202)  418-0680. 
SUPPLBMBfTARY  INFORMATKM: 

1.  This  is  a  summary  of  the 
Commission's  Order  to  modify 

§  101.31(e)  of  the  Commission's  rules  to 
provide  for  conditional  authorization  in 
the  10.&-10.68  GHz  band  ("10  GHz 
band")  under  certain  drcimistances. 

2.  On  February  8, 1996,  the 
Commission  adopted  its  Beport  and 
Order  in  WT  Docket  No.  94-148,  (61  FR 
26670.  May  28, 1996)  in  which  it 
simplified  and  consoUdated  its  rules  for 
the  common  carrier  and  private 
operational  fixed  microwave  services 
and,  among  other  things,  extended 
conditional  authorization  authority  to 
both  common  carrier  and  private 
operational  fixed  microwave  services 
generally,  with  a  few  limited 
exceptions.  This  allowed  fixed 
microwave  Ucensees  to  construct  and 
begin  operating  their  facilities  prior  to 
receiving  an  authorization.  This 
conditional  authorization  authority  was 
not  made  available  for:  (1)  The  10  GHz 
band,  (2)  the  17.7-19.7  GHz  band  in  the 
states  of  Colorado,  Maryland,  and 
Virginia  and  the  District  of  Coliunbia, 
and  (3)  the  21.2-23.6  GHz  band  ("23 
GHz  band")  for  operations  with  an 
effective  radiated  power  (ERP)  greater 
than  55  dBm.  lliese  bands  are  allocated 
for  both  Government  and  non- 
Govemment  users  and.  as  a  result,  these 
frequencies  are  subject  to  coordination 
between  the  Commission  and  the 
National  Teleconununications  and 
Information  Administration  (NTIA).  In 
the  Report  and  Order,  the  Commission 
delegated  authority  to  its  Wireless 
Telecommunications  Bureau  (WTB)  and 
its  Office  of  Engineering  and 
Technology  (OET)  to  modify  the  rule 
regarding  conditional  authorization,  if 
appropriate,  once  the  Commission  and 
NTIA  reached  an  agreement  regarding 
coordination  of  these  frequencies. 

3.  On  January  21. 1998.  the 
Commission  reached  agreement  with 
NTIA  and  received  a  Memorandum 


from  NTIA  concerning  conditional 
authorization  in  the  10  GHz  band  which 
lists  specific  geographic  locations  where 
prior  coordination  with  NTIA  will  be 
required  before  grant  of  FCC 
authorizations  covering  non- 
Government  operations  in  the  10  GHz 
band.  The  NTIA  Memorandimi  states 
that,  for  non-Government  faciUties  only 
operating  outside  these  geographic 
areas,  coordination  with  NTIA  will  not 
be  necessary.  In  addition,  NTIA  requests 
that  the  appropriate  revisions  be  made 
to  the  Commission's  rules  to  reflect  the 
coordination  requirements  set  forth  in 
its  Memorandiun. 

4.  We  hereby  modify  §  101.31  of  the 
Commission's  rules  to  permit 
conditional  authorization  in  the  10  GHz 
band  under  the  specific  circiunstances 
stated  in  the  NTIA  Memorandum. 
Entities  will  have  conditional 
authorization  authority  for  operations  in 
the  10  GHz  band  in  areas  other  than 
those  specified  in  the  NTIA 
Memorandum.  Under  this  conditional 
authorization  procediue,  an  applicant 
for  the  10  GHz  band  will  be  allowed  to 
operate  while  its  formaliicense 
application(s)  is  being  processed 
provided  that  it  certifies  that  the 
following  conditions  are  satisfied:  (1)  It 
has  successfully  completed  the 
frequency  coordination  process 
pursuant  to  §  101.103(d)  of  the 
Commission's  rules;  (2)  the  station's 
operation  will  have  no  significant 
environmental  impact;  (3)  grant  of  the 
application  does  not  require  a  waiver  of 
the  Commission's  rules;  (4)  the 
proposed  facilities  do  not  lie  within 
56.3  kilometers  of  any  international 
border;  (5)  the  antenna  structure(s]  has 
been  previously  studied  by  the  Federal 
Aviation  Administration  (FAA)  and 
determined  to  pose  no  hazard  to 
aviation  safety  as  required  by  subpart  B 
of  part  17  of  the  Commission's  rules;  or, 
if  not  previously  studied  by  the  FAA 
and  cleared  by  the  FCC,  the  antenna  or 
tower  structure  does  not  exceed  6.1 
meters  above  ground  level  or  above  an 
existing  man-made  structure  (other  than 
an  antenna  structure);  and  (6)  the  filed 
application  is  consistent  with  the 


prop>osal  that  was  coordinated  pursuant 
to  §  101.103  of  the  Commission's  rules. 
However,  an  applicant  operating  imder 
such  conditional  authorization  must 
cease  operation  immediately  upon 
notification  by  the  Commission  if,  for 
example,  it  is  determined  that  the 
applicant  has  not  met  the  above- 
oudined  criteria. 

5.  Accordingly,  the  Commission's 
rules  Are  Hereby  Modified  as  set  forth 
in  the  final  rules,  effective  upon 
publication  of  this  Order  in  the  Federal 
Register. 

6.  This  action  is  taken  pursuant  to 
delegated  authority  under  §§  0.331  and 
0.241  of  the  Conunission's  Rules,  47 
CFR  0.331  and  0.241,  and  pursuant  to 
the  Report  and  Order  in  WT  Docket  No. 
94-148. 

List  of  Subjects  in  47  CFR  Part  101 

Communications  equipment.  Radio. 
Federal  Conununicatioas  Commission. 
Daniel  B.  Phythyon, 

Chief,  Wireless  Telecommunications  Bureau. 
Ridurd  M.  Smith, 
Chief,  Office  of  Engineering  and  Technology. 

Rule  Changes 

Part  101  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  101— nXED  MICROWAVE 
SERVICES 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  101.31  is  amended  by 
revising  paragraphs  (e)(l)(vi)  and  (vii) 
and  adding  a  new  paragraph  (viii)  to 
read: 

§  101.31    Special  temporary,  temporary, 
and  conditional  authorfzaUona. 

•        •        •        •        • 

(e)  Conditional  authorization. 

(D*  *  • 

(vi)  If  operated  on  frequencies  in  the 
10.6-10.68  GHz  band,  the  station  site 
does  not  lie  within  any  of  the  following 
regions: 
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Name  of  region 


I 


Kitt  Peak,  Arizona  

Big  Pine,  California  

Vandenburg  AFB,  California 

Denver,  Colorado 

Washington,  DC  „ 

Eglin  AFB,  Florida 

Mauna  Kea,  Hawaii 

North  Liberty,  Iowa 

Maryland  Point,  Maryland  ... 
Hancock,  New  Hampshire  .. 
Los  Alamos,  New  Mexkx)  ... 

Pie  Town,  New  Mexico  

Socorro,  New  Mexico 

WSMR,  New  Mexkx) 

Minot  AFB,  North  Dakota  ... 

Arecibo,  Puerto  Rk» 

Fort  Davis,  Texas 

St.  Croix,  Virgin  Islands  

Brewster,  Washington  

Green  Bank,  West  Virginia 


Dimensions=radius  In 
kilometers 

Center-point 

60 

N31-57-22;  W1 11-36-42 

60 

N37-13-54;  W1 18-16-34 

75 

N34-43-00;  W120-34-00 

150 

N39-43-00;  W1 04-46-00 

150 

N3&-4&-00;  W76-52-00 

50 

N30-2»-00;  W86-32-00 

60 

N19-48-16;  W155-27-29 

60 

N41-46-17; W91-34-26 

60 

N38-22-26;  W77-14-00 

60 

N42-56-01;  W71-59-12 

60 

N35-46-30;  W1 06-1 4-42 

60 

N34-18-04;  W1 08-07-07 

160 

N34-04-43;  W107-37-04 

75 

N32-23-00: W1 06-29-00 

80 

N48-1 5-00;  W1 01-1 7-00 

160 

N1 8-20-37;  W66-45-11 

60 

N30-38-06;  W103-56-39 

60 

N1 7-45-31;  W64-35-03 

60 

N48-07-53;  W1 19-40-55 

160 

N38-25-69:  W79-50-24 

(vii)  The  filed  application(s)  does  not 
propose  to  operate  in  the  21.2-23.6  GHz 
band  with  an  E.R.P.  greater  than  55  dBm 
pursuant  to  §  101.147(s);  and 

(viii)  The  filed  application(s)  is 
consistent  with  the  proposal  that  was 
coordinated  pursuant  to  §  101.103. 
***** 

(FR  Doc.  98-5465  Filed  3-4-98;  8:45  am] 

BILLING  CODE  •712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  101 

[ET  Docket  No.  95-183;  PP  Docket  No.  83- 
253;  FCC  97-391] 

Service  and  Auction  Rules  for  the 
38.6-40.0  GHz  Frequency  Band; 
Correction 

agency:  Federal  Communications 
Commission. 


ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
portions  of  the  Commission's  rules  that 
were  published  in  the  Federal  Register 
of  February  6,  1998  (63  FR  6079). 

DATES:  Effective  on  March  5,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Eads  Clearwater,  Auctions  and 
Industry  Analysis  Division,  202—418- 
0660. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  document  amending  part 
101  of  the  Commission's  rules  in  the 
Federal  Register  of  February  6, 1998  (63 
FR  6079).  This  document  corrects  47 
CFR  1.2102  and  47  CFR  101.1209(c)  as 
they  appeared  in  the  Federal  Register  of 
February  6, 1998.  In  rule  FR  Doc.  98- 
1731,  pubhshed  on  February  6,  1998  (63 
FR  6079),  make  the  following 
corrections: 


§1.2102   tCorrectad] 

1.  On  page  6103,  in  the  first  column, 
§  1.2102  is  corrected  to  read  as  follows: 

(a)  Mutually  exclusive  initial 
applications  arc  subject  to  competitive 
bidding. 

(b)  The  following  types  of  license 
applications  are  not  subject  to 
competitive  bidding  procedures: 

(1)  PubUc  safety  radio  services, 
including  private  internal  radio  services 
used  by  state  and  local  governments  and 
non-government  entities  and  including 
emergency  road  services  provided  by 
not-for-profit  organizations,  that 


JMI 
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(i)  Are  used  to  protect  the  safety  of 
life,  health,  or  property;  and 

(ii)  Are  not  commercially  available  to 
the  public; 

(2)  hiitial  licenses  or  construction 
permits  for  digital  television  service 
given  to  existing  terrestrial  broadcast 
licensees  to  replace  their  analog 
television  service  licenses;  or 

(3)  Noncommercial  educational  and 
public  broadcast  stations  described 
under  47  U.S.C.  397(6). 

Note  to  §  1.2102:  To  determine  the  rules 
that  apply  to  competitive  bidding,  sf)ecific 
service  rules  should  also  be  consulted. 

§101.1209    [Corrected] 

2.  On  page  6107.  in  the  second 
column,  line  55.  replace  "(A)"  with 
"(1)". 

3.  On  page  6107,  in  the  third  colimin. 
line  1.  replace  "(B)"  v»rith  "(2)". 

4.  On  page  6107.  in  the  third  column, 
line  4.  replace  "(C)"  with  "(3)". 

5.  On  page  6107.  in  the  third  column, 
line  8.  replace  "(D)"  with  "(4)". 

Dated:  February  24, 1998. 
Daniel  B.  Phythyon, 

Chief,  Wireless  Telecommunications  Bureau. 
(FR  Doc.  98-5466  Filed  3-4-98;  8:45  am] 

BILUNQ  CODE  STIZ-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1;  AmdL  1-292] 

Organization  and  Delegation  of  Powers 
and  Duties;  Great  Lakes  Pilotage 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMNMARY:  The  Secretary  of 
Transportation  hereby  revokes  the 


authority  delegated  to  the  Administrator 
for  the  Saint  Lawrence  Seaway 
Development  Corporation  to  carry  out 
the  functions  vested  in  the  Secretary  by 
the  Great  Lakes  Pilotage  Act  of  1960.  as 
amended  (46  U.S.C.  9301  et  seq.)  and 
delegates  that  authority  to  Commandant 
of  the  Coast  Guard.  This  responds  to  a 
ruling  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  that 
vacates  a  December  11, 1995.  final  rule 
transferring  oversight  of  Great  Lakes 
pilotage  functions  to  the  Saint  Lawrence 
Seaway  Development  Corporation. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  5. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gwyneth  Radloff.  Office  of  the  General 
Counsel,  Department  of  Transportation. 
C-50.  (202)  366-9306.  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
SUPPI.EMENTARY  INFORMATION:  In  1994. 
the  Secretary  formed  a  study  group  to 
determine  where  best  to  locate  the 
Secretary's  authority  to  carry  out  the 
functions  vested  in  him  by  the  Great 
Lakes  Pilotage  Act  of  1960.  as  amended, 
and  his  authority  to  enter  into,  revise,  or 
amend  arrangements  with  Canada  under 
the  1977  Memorandum  of  Arrangements 
with  Canada.  This  authority  extends  to 
such  matters  as  examination  and 
registration  of  pilots  and  setting  the 
rates  for  their  services.  The  study  group 
recommended  transferring  this 
responsibility  from  the  Coast  Guard  to 
the  St.  Lavnence  Seaway  Development 
Corporation.  On  December  11,  1995,  the 
Secretary  of  Transportation  issued  a  rule 
revoking  the  then-existing  delegation  of 
pilotage  authority  to  the  Coast  Guard 
and  redelegating  oversight  of  Great 
Lakes  Pilotage  fiinctions  to  the  Saint 
Lawrence  Seaway  Development 
Corporation.  On  November  12, 1997.  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  in  Halverson  v. 


Slater,  129  F.3rd  180  (D.C.  Cir.  1997). 
reversed  a  district  court  decision,  and 
held  that  the  Secretary  of  Transportation 
lacks  the  authority  under  49  U.S.C. 
322(b)  to  delegate  Great  Lakes  Pilotage 
Act  powers  and  duties  to  the  Saint 
Lawrence  Seaway  Development 
Corporation.  The  court  held  that  under 
46  U.S.C.  2104(a)  the  Secretary  only  has 
authority  either  to  keep  those  powers 
and  duties  within  the  Office  of  the 
Secretary  or  to  delegate  them  to  the  U.S. 
Coast  Guard. 

The  1995  rule  vacated  by  the  court 
decision  revoked  an  earlier  delegation  of 
this  authority  to  the  U.S.  Coast  Guard 
and  removed  the  relevant  sections  from 
the  Code  of  Federal  Regulations  (CFR). 
The  Department  is  acting  now  to  settle 
the  question  of  where  the  authority  will 
reside  after  the  court's  decision.  This 
action  requires  changes  to  the  CFR. 

This  rule  responds  to  the  U.S.  Court 
of  Appeals  ruling  by  formally  revoking 
the  delegation  to  the  Saint  Lawrence 
Seaway  Development  Corporation  and 
delegating  to  the  Commandant  of  the 
Coast  Guard  the  authority  to  carry  out 
the  Secretary's  functions  under  the 
Great  Lakes  Pilotage  Act  of  1960.  as 
amended,  and  his  authority  to  enter 
into,  revise,  or  amend  arrangements 
with  Canada. 

Following  the  issuance  of  the  Court's 
decision,  the  Department  undertook  an 
outreach  effort  to  elicit  industry  views 
concerning  the  administration  of 
pilotage  functions.  The  Secretary's 
decision  to  transfer  the  pilotage  function 
to  the  Coast  Guard  takes  into  account 
the  views  expressed  in  these  meetings, 
as  well  as  the  Department's  own  review 
of  the  l)est  placement  of  the 
administration  of  the  pilotage  function 
given  the  limited  options  available 
under  the  Circuit  Court's  opinion. 


MR 
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This  rule  amends  49  CFR  1.52  by 
deleting  the  authority  of  the  SLSDC 
Administrator  to  carry  out  the  Great 
Lakes  Pilotage  Act  of  1960  and  enter 
into,  revise,  or  amend  arrangements 
with  Canada  contained  in  paragraphs 
(d)  and  (e).  The  rule  establishes  the 
authority  of  the  Commandant  of  the 
Coast  Guard  to  carry  out  the  functions 
vested  in  the  Secretary  by  the  Great 
Lakes  Pilotage  Act  of  1960  by  adding 
paragraphs  (mmm)  and  (nnn)  to  49  CFR 
1.46. 

This  rule  is  being  published  as  a  final 
rule  and  is  being  made  effective  on  the 
date  of  publication.  It  relates  to 
departmental  management, 
organization,  procedure,  and  practice. 
The  Department  also  faces  a  short 
timeframe  for  complying  with  the  court 
decision  and  wishes  to  avoid  confusion 
about  where  this  function  will  reside. 
For  these  reasons,  the  Secretary  for  good 
cause  finds,  under  5  U.S.C.  553(b)B  and 
(d)(3),  that  notice  and  public  procedure 


on  the  rule  are  unnecessary  and  that  this 
rule  should  be  made  effective  in  less 
than  30  days  after  publication. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies).  Transportation 
Department. 

In  consideration  of  the  foregoing,  part 
1  of  title  49,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1  is 
revised  as  follows: 

Authority:  49  U.S.C.  2104(a);  Pub.  L.  101- 
552;  28  U.S.C.  2672,  31  U.S.C.  3711(a)(2),  46 
U.S.C.  2104(a). 

§1.52    [Amended] 

2.  In  §  1.52,  paragraphs  (d)  and  (e)  are 
removed  and  reserved. 


3.  Section  1.46  is  amended  by  adding 
new  paragraphs  (mmm)  and  (nnn)  to 
read  as  follows: 

§  1 .46    Delegations  to  the  Commandant  of 
the  Coast  Guard. 


(mmm)  Carry  out  the  Great  Lakes 
Pilotage  Act  of  1960,  as  amended,  (46 
U.S.C.  9301  et  seq.). 

(nnn)  Under  the  1977  Memorandum 
of  Arrangements  with  Canada  and  the 
Great  Lakes  Pilotage  Act  of  1960,  as 
amended  in  1983  (46  U.S.C.  9305),  enter 
into,  revise,  or  amend  arrangements 
with  Canada. 

Issued  in  Washington,  DC  this  26th  day  of 
February,  1998  under  authority  contained  in 
46  U.S.C.  2104(a). 
Rodney  E.  Slater. 
Secretary  of  Transportation. 
[FR  Doc.  98-5528  Filed  3^-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  niles  and  regulations.  The 
purpose  of  these  notices  is  to  gve  interested 
persons  ao  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
mies. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100  and  114 
[Notice  1998-q 

Definition  of  "M«mt)er"  of  a 
Membersfiip  Association 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Federal  Election 
Commission  is  announcing  a  public 
hearing  on  proposed  changes  to  its  rules 
defining  who  qualifies  as  a  "member"  of 
a  membership  association. 
DATES:  The  hearing  will  be  held  at  10:00 
a.m.  on  Wednesday,  April  29, 1998. 
Requests  to  testify  must  be  received  on 
or  before  April  6, 1998.  Persons 
requesting  to  testify  also  must  submit 
written  comments  by  April  6, 1998,  if 
they  have  not  previously  filed  written 
comments  on  the  proposed  rules. 
ADDRESSES:  Requests  to  testify,  and  any 
accompanying  comments,  should  be 
addressed  to  Ms.  Susan  E.  Propper, 
Assistant  General  Coimsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  requests  and  comments 
should  be  sent  to  the  Commission's 
postal  service  address:  Federal  Election 
Commission,  999  E  St.  N.W., 
Washington,  DC  20463.  Faxed  requests 
and  comments  should  be  sent  to  (202) 
219-3923.  Commenters  submitting 
faxed  material  also  should  submit  a 
printed  copy  to  the  Commission's  postal 
service  address  to  ensure  legibility. 
Requests  to  testify  and  comments  also 
may  be  sent  by  electronic  mail  to 
"members@fec.gov".  Persons  sending 
requests  and  comments  by  electronic 
mail  should  include  their  full  name, 
electronic  mail  address  and  postal 
service  address  within  the  text  of  the 
request  and  comments.  Commission 
hearings  are  held  in  the  Commission's 
ninth  floor  meeting  room,  999  E  St. 
N.W.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel,  or  Ms.  Rita  A.  Reimer, 
Attorney,  999  E  Street  N.W., 


Washington,  DC  20463,  (202)  219-3690 
or  (800)  424-9530. 
SUPPLEMENTARY  INFORMATKM:  On 
December  22, 1997,  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  ("NPRM")  seeking 
comments  on  proposed  revisions  to  its 
rules  defining  who  qualifies  as  a 
"member"  of  a  membership  association. 
62  FR  66832.  The  NPRM  aimoimced 
that  a  hearing  would  be  held  on  the 
proposed  rules  if  the  Commission 
received  sufficient  requests  to  testify. 

To  date  the  Commission  has  received 
several  requests  to  testify  at  such  a 
hearing.  Alter  considering  these 
requests  and  the  other  comments 
received  to  date  in  response  to  the 
NPRM,  the  Commission  believes  a 
public  hearing  would  be  helpful  in 
considering  the  issues  raised  in  this 
rulemaking.  The  hearing  will  be  held  on 
10:00  a.m.  on  Wednesday,  April  29, 
1998. 

Dated:  February  27, 1998 
Joan  D.  Aiicens, 

Chairman,  Federal  Election  Commission. 
(FR  Doc.  98-5612  Filed  3-4-98;  8:45  am] 
BOJJNO  CODE  SZlS-ei-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcet  No.  97-8W-0e-AD] 

Airworthiness  Directives;  Eurocopter 
France  Model  SA  330F,  Q,  and  J 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  France  Model  SA  330F,  G, 
and  J  helicopters.  This  proposal  would 
require  verifying  the  torque  on  the  nlI^ 
that  secures  the  two  transformer- 
rectifiers'  common  ground;  and 
subsequently  installing  a  modification 
to  separate  the  grounds  of  the  two 
transformer-rectifiers.  This  proposal  is 
prompted  by  a  report  from  the 
airworthiness  authority  of  France  about 
an  unsafe  condition  resulting  from  the 
loss  of  the  common  ground  of  the  two 


transformer-rectifiers.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  the  common 
ground  of  the  two  transformer-rectifiers, 
which  could  result  in  a  complete 
electrical  failure  (essential  and 
secondary),  loss  of  electrically-powered 
instrumentation,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
April  6. 1998. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  OfGce  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-06- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053-4005.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  McCallister,  Aerospace  Engineer, 
Rotorcraft  Standards  Staff,  Rotorcraft 
Directorate,  FAA,  2601  Meacham  Blvd., 
Fort  Worth.  Texas  76137,  phone  (817) 
222-5121,  fax  (817)  222-5961. 
SUPPt-EMBITARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  consideced  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-06-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conmienter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
97-SW-06-AD,  2601  Meacham  Blvd., 
Room  663.  Fort  Worth.  Texas  76137. 

Discussion 

The  Direction  Generate  De  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
France  Model  SA  330F.  G.  and  J 
helicopters.  The  DGAC  advises  that 
there  have  been  reports  of  the  loss  of  the 
common  ground  of  the  two  transformer- 
rectifiers  caused  by  loss  of  clamping 
torque  on  the  nut  that  secures  the 
common  ground. 

Eurocopter  France  has  issued  SA  330 
Service  Bulletin  No.  01.53.  Revision  1, 
dated  March  13. 1997.  which  specifies 
checking  the  tightness  of  the 
transformer-rectifiers  common  ground 
nut,  as  well  as  installing  a  modification 
to  separate  the  grounds.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  AD  No.  96-173- 
077(B)Rl.  dated  April  23, 1996 
(effective  date  May  3, 1997),  in  order  to 
assure  the  continued  airworthiness  of 
these  helicopters  in  France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  E)GAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 


Model  SA  330F.  G.  and  J  helicopters  of 
the  same  type  design  registered  in  the 
United  States,  which  do  not  have 
Modification  0725580  or  0725681 
installed,  the  proposed  AD  would 
require,  within  10  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD. 
ensuring  that  the  nut.  part  number  (P/ 
N)  22541N080.  that  secures  the  common 
ground  of  the  transformer-rectifiers  is 
properly  torqued;  and.  within  500  hours 
TIS  after  the  effective  date  of  this  AD, 
installing  Eurocopter  France 
modification  (MOD)  No.  0725580  or 
0725681  to  separate  the  grounds  of  the 
two  transformer-rectifiers.  Installation  of 
the  applicable  modification  is 
considered  a  terminating  action  for  the 
requirements  of  this  AD.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  1  helicopter 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  0.5  work  hour  to  verify 
or  accomplish  the  retorque  of  the  nut,  2 
work  hours  per  helicopter  to  accomplish 
the  proposed  modifications,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  for  the  modification 
would  cost  approximately  $70  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $220. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  smd  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Airtaraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  96-SW-06- 
AD. 
Applicability:  Model  SA  330F,  G,  and  J 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the   . 
requirements  of  this  AD  is  aSected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  Tliis  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessaiy  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  conditioa  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  common  ground  of 
the  two  transfoitner-rectifiers,  which  could 
result  in  a  complete  electrical  failure 
(essential  and  secondary),  loss  of  electrically- 
powered  instrumentation,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Within  10  hours  time-in-service  (TIS), 
ensure  that  the  nut,  part  number  (P/N) 
22541N080,  that  secures  the  common  ground 
of  the  transformer-rectifiers  is  properly 
torqued  in  accordance  with  the 
Accomplishmeat  Instructions  of  Eurocopter 
France  SA  330  Service  Bulletin  No.  01.53R1, 
dated  March  13, 1997. 

(b)  Within  500  hours  TIS,  install 
Eurocopter  France  Modification  No.  0725580 
or  0725681,  as  applicable,  in  accordance  with 
the  Accomplishment  Instructions  of 
Eurocopter  France  SA  330  Service  Bulletin 
No.  01.53R1,  d^ed  March  13, 1997. 
Installation  of  Modification  No.  0725580  or 
0725681,  as  applicable,  is  considered  a 
terminating  action  for  the  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorciaft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  ^th  this  AD,  if  any,  may  be 
obtained  firom  the  Rotorcraft  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Qvile 
(France)  AD  96-173-077(B)Rl,  dated  April 
23, 1996. 

Issued  in  Fort  Worth,  Texas,  on  February 
26, 1998. 
EricBiies, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-5734  Filed  3-4-98;  8:45  am] 
■UMQ  OOOE  4t10-1«-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  And  Atmospheric 
Administration 

15  CFR  Part  960 

Licensing  of  Private  Remote-Sensing 
Space  Systems 

AGENCY:  National  Oceanic  And 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  public  Hearing. 

SUMMARY:  On  November  3, 1997.  the 
National  Oceanic  And  Atmospheric 
Administration  (NOAA)  proposed 
regulations  revising  its  regime  for  the 
licensing  of  private  remote  sensing 
space  systems  imder  Title  n  of  the  Land 
Remote  Sensing  Policy  Act  of  1992, 15 
U.S.C.  5601  et  seq.  (1992  Act)  (62  FR 
59317).  As  part  of  this  rulemaking, 
NOAA  is  sponsoring  a  public  meeting  to 
solicit  comments  from  the  public  on  3ie 
proposed  rule. 

dates:  The  Public  Meeting  will  be  held 
on  April  1, 1998,  from  8  a.m.  to  5  p.m., 
with  a  lunch  break  from  12  p.m.  to  1 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  United  States  Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
Room  4830, 14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC.  Parties 
interested  in  participating  in  the  public 
meeting,  particularly  those  that  would 
like  to  present  oral  and/or  written 
testimony,  should  contact  Charles 


Wooldridge  or  Kira  Alvarez  (See  FOR 
FURTHER  INFORMATION  CONTACT)  by 
March  27, 1998.  Comments  received  to 
date  in  response  to  the  notice  of 
proposed  nilemaking  (NPRM)  may  be 
viewed  and/or  copied  by  appointment 
from  9  a.m.  to  3  p.m.  at  NOAA,  National 
Environmental  Satellite,  Data  and 
Information  Service,  1315  East  West 
Highway,  Rm  3620  Silver  Spring, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Wooldridge.  NOAA.  National 
Environmental  SateUite,  Data,  and 
Information  Service,  (301)  713-2024  x 
107  or  Kira  Alvarez,  NOAA.  Office  of 
General  Coimsol.  (301)  713-1329. 
SUPPLBMBITARY  INFORMATION:  On 
November  3, 1997,  NOAA  published  a 
Notice  of  Proposed  Rulem^dng  (62  FR 
59317)  proposing  regulations  revising 
its  regime  for  the  licensing  of  private 
Earth  remote^ensing  space  systems 
under  Title  U  of  the  Land  Remote 
Sensing  Policy  Act  of  1992. 15  U.S.C. 
5601  et  seq.  (1992  Act).  These  proposed 
regulations  implement  the  Ucensing 
provisions  of  the  1992  Act  and  the 
Presidential  Policy  on  remote  sensing 
announced  March  10, 1994.  NOAA  is 
sponsoring  this  pubUc  meeting  to  solicit 
comments  on  the  proposed  rule. 

Parties  are  encouraged  to  bring  a  copy 
of  their  proposed  oral  testimony.  Due  to 
time  constraints.  NOAA  may  have  to 
limit  the  length  of  oral  statements  on 
some  of  the  topics.  The  proposed 
agenda  is  as  follows: 
8:00-8:30    Registration  and  Coffee 
8:30-9:00    Welcome  and  Introduction 
9:00-10:00    General 

§  960.1    Purpose 

§960.2    Scope 

§960.3    Definitions 
10:15-12:00    Procedures 

§  960.4    Pre-application  Consiiltation 

§  960. 5    Filing  Information 

§  960.6    Information  to  be  included 
in  an  Application 

§  960.7    Confidentiality  of 
Information 

§  960.8    Review  Procedures  for 
License  Applications 

§  960. 1 3    Amendment  to  Licenses 
12:00-1:00    Lunch 
1:00-4:00    National  Security,  Foreign 
Policy  and  Investment  Agreements 

§  960.9    Conditions  for  Operations 
[subsections  (b).  (c),  (g)) 

§960.10    National  Seciuity, 
International  Obligations,  and 
Foreign  Policy 

§  96a  1 2    Notification  of  Foreign 
Agreements 

§  960. 1 4    Investment  Agreements 
4:00-5:00    Other 

§  960.9    Conditions  for  Operations 
(subsections  (a),  (d)  (e),  (f),  (h),  (i)] 


§960.11    DataPoUcy 

§  960.15    Certain  Rights  not 

Confierred 
§  960-16-20    Enforcement 
Procedures 
5:00    Closing  Remarks 

Dated:  March  2. 1998. 
Roliert  S.  Winokur. 

Assistant  Administrator  for  Satellite  and 
Information  Services. 

[FR  Doc  98-5744  Filed  3-4-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

Plilmi  Na  33-7511;  Hie  Na  S7-6-Sq 

RtN3238-AQ21 

Rule  TOI—Exempt  Offerings  Pursuant 
to  Compenaatory  Arrangements 

AQBICY:  Seciuities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  current  dollar  limitations 
on  the  amount  of  securities  that  may  be 
offered  and  sold  imder  the 
Commission's  Rule  701  imder  Seciuities 
Act  of  1933  which  provides  an 
exemption  from  registration  for  such 
securities  pursuant  to  compensatory 
benefit  arrangements  may  be  too 
restrictive.  Therefore,  we  propose  to 
amend  these  limitations  to  permit 
companies  greater  access  to  the 
exemption  if  certain  disclosure 
requirements  are  satisfied. 

DATES:  PubUc  comments  should  be 
received  on  or  before  May  4, 1998. 

ADDRESSES:  Please  send  three  copies  of 
the  comment  letter  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  You  can  send 
comments  electronically  to  the 
following  e-mail  address:  rule- 
commentsOsec.gov.  The  comment  letter 
should  refer  to  File  No.  S7-5-98:  if  e- 
mail  is  used  please  include  the  file 
number  in  the  subject  line.  Anyone  can 
inspect  and  copy  the  comment  letters  at 
our  Public  Refer«ice  Room,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
We  will  post  comment  letters  submitted 
electronically  on  our  Internet  site  (http:/ 
/www.8ec.gov]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Wulff  (202-942-2950), 
Office  of  Small  Business,  Division  of 
Corporation  Finance.  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549. 
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SUPPLBKNTARY  MFOfMAHON: 
I.  ExecutiTe  Summery 

Rule  701  ■  under  the  Securities  Act  of 
1933  ("Securities  Act")  >  was  adopted  in 
1988  to  allow  private  companies  to  sell 
securities  to  their  employees  without 
the  need  to  file  a  registration  statement 
in  the  same  manner  as  a  public 
company.  At  that  time  we  determined 
that  it  would  be  an  imreasonable  biuden 
for  these  private  companies,  many  of 
which  are  small  businesses,  to  incur  the 
expenses  and  disclosure  obligations  of 
public  companies  when  their  only 
public  sales  were  to  employees.  This  is 
especially  true  because  theae  sales  were 
for  compensatory  and  incentlTe 
purposes,  rather  than  capital-raising.  To 
accommodate  these  companies,  we  used 
the  maximum  extent  of  our  exemptive 
authority  and  exmnpted  oBan  and  sales 
of  up  to  $5  million  per  year. 

Over  the  years,  the  Commission  staff 
monitored  Uie  use  of  the  rule.  Until 
mid-1993.  Form  701  was  required  to  be 
filed  with  us  whenever  an  oniBring 
under  the  rule  was  made.  On  the  besis 
of  that  data  and  faedback  from 
practitioners,  the  staff  has  concluded 
that  the  rule  has  been  pc^ular  tor  both 
small  businesses  and  larger  private 
companies  (such  as  mutual  insurance 
companies,  foreign  issuers,  and 
engineering  firms),  but  that  the  $5 
million  limit  has  been  particularly 
restrictive  in  light  of:  the  poptilarity  of 
eqmty  ownership  by  employees; 
infladon;  and  the  growth  of  deferred 
compensation  plans  (which  are  eligible 
for  the  rule).  In  addition,  the  staff  has 
concluded  that  the  rule  needs  further 
simplification  and  clarification. 

In  October  1996,  Congress  enacted  the 
National  Securities  Maixets 
hnprovement  Act  of  1996  ("NSMIA") ' 
which,  for  the  first  time,  gave  us  the 
authority  to  provide  exemptive  relief 
beyond  $5  million  for  transactions  such 
as  these.  The  legislative  history  of 
NSMIA  suggested  specifically  that  the 
$5  million  ceiling  on  Rule  701  be  Ufted.^ 
As  detailed  below,  we  propose  today  to 
modify  the  ceilings  and  to  further 
simplify  and  streamline  the  rule.  To 
msure  continued  investor  protection 
along  with  the  added  flexibility,  we 
propose  to  mandate  that  a  company 
must  give  any  purchaser  specific  types 
of  disclosure. 


'  17  CPK  230.701. 

*\5U.S.C  77*  et$eq. 

*Pub.  L.  104-290. 110  Sut  34ie  (October  11, 
1996). 

4  Both  CommittM  RaporU  specifically  highlightad 
the  cumnt  $5  million  limit  containad  in  Rula  701 
and  seek  prompt  Coouniasion  action  to  raiaa  that 
ceiling.  RR.  Rep.  No.  104-622  at  38:  S.  Rap.  Na 
104-293  at  16. 


We  seek  to  increase  the  flexibility  and 
utiUty  of  Rule  701  by  issuing  proposals 
that  would: 

(1)  Remove  the  artificial  $5  milUon 
ceiling  and  instead  set  the  maximum 
amount  of  securities  that  may  be  sold  in 
a  year  at  the  greatest  of: 

$1  million; 

15%  of  the  issuer's  total  assets;  and 
15%  of  the  outstanding  securities  of  that 
class 

(2)  Not  coimt  offers  for  purposes  of 
calculating  the  ceiling; 

(3)  Reqiure  the  issuer  to  disclose 
certain  risk  factors  that  may  be 
associated  with  investment  in  securities 
pursuant  to  the  plan  or  agreement,  and 
deliver  financial  statements  in 
accordance  with  Form  1-A  of 
Regulation  A  ^  to  each  person  to  whom 
securities  are  sold; 

(4)  Amead  Rule  701  to  comport  with 
current  and  more  flexible 
intopretadons;  and 

(5)  Simplify  the  Rule. 
Together,  these  changes  will  add 

greater  flexibility  for  companies  to  sell 
securities  to  their  employees  and,  at  the 
same  time,  will  provide  that  essential 
information  be  delivered  to  employees 
in  a  timely  manner. 

ILBackgreund 

Rule  701  Was  adopted  under  section 
3(b)  of  the  Securities  Act  to  provide  an 
exemption  from  the  registration 
requirements  of  that  Act  for  offisrs  and 
sales  of  securities  pursuant  to  certain 
compensatory  benefit  plans  or  written 
agreements  relating  to  compensation.^ 
The  exemptive  scope  covers  securities 
offered  or  told  pursuant  to  a  plan  or 
agreement  established  by  a  non- 
reporting  C'private")  company,  its 
parents  or  ma)ority-ownea  subsidiaries, 
to  their  employees,  directors,  partners, 
trustees,  consultants  and  advisors. 

Current^  the  rule  provides  that  the 
amoimt  of  securities  that  may  be  subject 
to  outstanding  offers  in  reliance  on  Rule 
701  plus  the  amoimt  of  securities 
ofiiBied  or  sold  imder  the  rule  in  the 
preceding  12  months  may  not  exceed 
the  greater  of  $500,000.  (k  an  amount 
determined  under  one  of  two  different 
formulas.  One  formula  limits  the 
amount  to  15%  of  the  issuer's  total 
assets  measured  at  the  end  of  the 
issuer's  last  fiscal  year.  The  other 
formula  restricts  the  amount  to  no  more 
than  15%  of  the  outstanding  securities 
of  the  class  being  offiored.  Regardless  of 
the  measurement  method  elected,  the 
Rule  restricts  the  aggregate  offering 
price  of  securities  subject  to  outstanding 
ofiiars  and  sold  in  the  preceding  12 
months  to  no  more  than  $5  million. 


A.  Concerns  With  the  Current  Rule 

In  the  decade  since  adoption  of  Rule 
701,  equity  ownership  by  employees  has 
grown  exponentially.  Not  only  have 
employees  benefited  generally  as  the 
value  of  their  stock  has  appreciated,  but 
companies'  managements  have  widely 
encouraged  equity  participation  as  a 
retention  and  incentive  device  for 
employees.  In  addition,  companies  have 
soiight  to  provide  tax  benefits  and 
possible  investment  opportunities  by 
offiaring  many  of  their  senior  and  middle 
management  personnel  participation  in 
deferred  compensation  plans.  To  the 
extent  these  pHans  involve  an  offer  of 
securities,  they  are  eligible  to  use  Rule 
701.  The  growth  of  these  plans,  coupled 
with  the  impact  of  inflation,  has  caused 
the  $S  million  annual  limit  to  be 
impractical  far  many  companies. 

In  addition  to  concerns  with  the 
ceiling,  a  myriad  of  interpretive 
questions  have  arisen  imder  the  current 
rule.  While  every  new  rule  needs 
routine  interpretive  gloss  from  the 
Commission  staff.  Rule  701  has  been  the 
subject  of  an  abimdance  of  highly 
technical  requests  fior  clarification. 
Some  of  these  issues  include  how  to 
treat  stock  options,  former  employees, 
subsidiaries,  consultants,  advisors,  and 
successor  issuers,  and  when  to  integrate 
Rule  701  offiarings  with  other  exempt 
offiorings  imder  the  fsderal  securities 
laws.  In  summary,  the  rule  needs  to  be 
both  simplified  and  modernized. 

B.  National  Securities  Markets 
Improvement  Act  of  1 996 

In  October  1996,  NSMIA  was  signed 
into  law.  Titie  I  of  that  statute  relating 
to  "Capital  Mariuts"  adds  section  28  to 
the  Securities  Act  providing  us  with 
'  general  exemptive  authority  from  any 
provision  of  me  Securities  Act.^  During 
the  legislative  process,  both  the  House 
Committee  on  Commerce  '  and  the 
Senate  Committee  on  Banking,  Housing 
and  Urban  Affairs'  noted,  in 


*  17  CFR  290.251-263. 

•Raieaae  No.  33-6768  (April  14, 1988)  (53  FR 
12918). 


UMI 


'The  Commisifon,  by  rale  or  regulation,  may 
conditionally  or  nnconditionaDy  exMnpt  any 
panon,  security,  or  transaction,  or  any  class  or 
classes  of  persooc  securities,  or  transactions,  from 
any  provision  or  provisions  of  this  title  or  of  any 
rule  or  regulation  issued  under  this  title,  to  the 
extent  that  such  exemption  is  necessary  or 
appropriate  in  tfaa  public  interest,  and  is  oonalstent 
with  the  protection  of  investors.  IS  U.S.C  77bb. 
New  section  2(b)  of  the  Securities  Act  requires  that 
when  we  engage  In  fulemaking  and  are  required  to 
consider  the  public  interest  as  well  as  the 
protection  of  investors,  we  also  must  consider 
"whether  the  action  will  promote  efficiency, 
competition,  and  capital  nirmation."l  5  U.S.C 
77b(b). 
•RR.  Rep.  No.  104-622  Qune  17, 1996)  at  3& 
•SJlep.  No.  104-293  Qune  26. 1996)  at  lS-16. 
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considering  this  provision,  that  we 
should  take  steps  to  increase  the 
ceilings  in  our  existing  exemptions 
promulgated  imder  section  3Cb)  of  the 
Securities  Act.  The  legislative  history  of 
NSMIA  reflects  a  specific  Congressional 
concern  about  the  current  $5  million 
aggregate  ofliering  price  ceiUng  in  Rule 
701  having  a  negative  impact  for  many 
issuers  of  securities  in  compensatory 
arrangements. 

m.  Proposed  Amendments  to  Rule  701 

A.  Exemptive  Limits 

The  current  rule  limits  the  dollar 
amount  of  securities  offered  to 
employees,  regardless  of  how  many 
securities  are  sold  to  employees. 
Calculations  based  on  offers  for  this 
piupose  are  problematic,  especially  in 
determining  how  to  treat  options, 
warrants,  rights  and  other  exercisable  or 
convertible  securities  (which  represent 
offers  to  sell  the  underlying  seciuities). 
In  hght  of  our  new  exemptive  authority, 
we  propose  eliminating  the  restriction 
in  the  dollar  amount  of  seciirities  that 
may  be  offered  pursuant  to  the  rule 
since  Umiting  the  amount  of  osiers  is  not 
necessary  to  assure  that  these 
transactions  are  not  so  large  as  to 
necessitate  registration.  Instead,  a  test 
that  focuses  on  the  amount  of  sales  in 
each  12-month  period  should  serve  that 
purpose. 

changing  the  focus  to  sales  means 
that  issuers  no  longer  will  have  to 
calculate  and  regularly  monitor  the 
amount  of  options,  warrants,  rights  or 
other  exercisable  or  convertible 
securities,  but  rather  can  focus  solely  on 
the  amount  of  seauities  sold.  This 
change  also  reduces  the  likelihood  that 
companies  will  restrict  eUgibility  or 
participation  in  a  compensatory  benefit 
plan  solely  to  meet  an  offering  limit. 
This  proposal  would  make  the 
exemption  more  usable  to  a  greater 
number  of  companies,  including  those 
that  maintain  deferred  compensation 
plans,  but  are  not  reporting  companies 
under  the  Exchange  Act  and  therefore 
do  not  quaUfy  to  utilize  Form  S-8.'° 
Commenters  are  asked  to  address 
whether  removing  offers  from  the 
calculation  is  appropriate  or  whether  we 
should  Umit  the  amount  of  securities 
being  offered  as  well  as,  or  Instead  of, 
a  limit  on  the  amount  of  securities  sold. 

As  part  of  eUminating  the  ceiling  on 
the  amoimt  of  offers  of  securities  that 
may  be  made  pursuant  to  the  rule,  we 
propose  eliminating  outstanding  offers 


from  the  calculation  under  the  two 
formulas  for  determining  the  aggregate 
sales  price  or  number  of  securities  that 
may  be  sold  in  a  12-month  period.  By 
only  measuring  the  amoimt  of  securities 
sold  against  the  15%  of  assets  formula 
or  the  15%  of  outstanding  securities 
formula,  some  issuers  will  be  given 
more  flexibility  and  an  increase  in  the 
limit  on  the  amoimt  of  securities  that 
they  may  sell.  The  proposal  also  will 
greatly  simplify  a  highly  technical 
calculation  and  the  resulting  need  for 
incremental  interpretation.  We  believe 
no  investor  protection  concerns  are 
presented  by  this  added  flexibility,  but 
solicit  comment  as  to  whether  there 
might  be  unanticipated  abuses. 

Rule  701  has  become  increasingly  of 
limited  utility  to  larger  companies  due 
to  the  $5  million  limitation.  We  believe 
that  this  would  be  the  case  even  if  we 
re-focus  the  Hmitation  on  sales. 
Moreover,  the  more  appropriate  focus  is 
not  the  absolute  dollar  amount  sold,  but 
rather  how  the  amount  compares  to  the 
size  of  the  company  and  its  capital  base. 
Therefore,  we  propose  to  eliminate  the 
$5  million  aggregate  offering  price 
ceiling  and  rely  on  the  three-part 
calculation  of  the  amoimt  of  securities 
that  may  be  sold  in  a  12-month  period 
to  set  a  more  appropriate  dollar  limit.  In 
addition,  we  propose  to  amend  Rule  701 
so  that  the  issuer's  most  recent  balance 
sheet  date  would  be  used  for  purposes 
of  that  calculation.  This  would  make  the 
measurement  consistent  and  avoid 
confusion  as  to  the  date  to  be  used  when 
performing  the  calculation."  Comment 
is  solicited  as  to  whether  a  specific 
aggregate  offering  price  ceiling,  such  as 
$10  million,  $15  milUon  or  $20  million, 
is  preferable  to  no  ceiling,  and  whether 
we  should  change  the  measurement 
periods  as  we  propose.  We  also  solicit 
comment  as  to  whether  non-reporting 
foreign  issuers  should  be  subject  to  an 
annual  Umit,  such  as  $10  million, 
because  the  application  of  the 
calculation  to  large  foreign  private 
companies  could  result  in  the  sale  of  a 
large  amount  of  securities  to  a  large 
number  of  employees  without  such 
companies  ever  bieing  required  to 
register  under  either  the  Securities  Act 
or  the  Exchange  Act.'^ 


1017  CFR  239.16b.  Form  S-8  is  a  simplified  form 
for  registering  securities  for  sale  to  employees  but 
is  limited  to  public  companies  which  hie  reports 
pursuant  to  the  refwrting  requirements  of  the 
Exchange  Act. 


'1  Under  the  current  rule,  assets  are  calculated  as 
of  the  end  of  its  last  fiscal  year.  The  rule  is  silent 
as  to  when  outstanding  securities  are  calculated. 

■2  Domestic  issuers  that  acquire  more  than  500 
shareholders  and  have  assets  exceeding  SIO  million 
must  register  under  Section  12(g)  of  the  Exchange 
Act.  Foreign  private  issuers  crossing  those 
thresholds  may  instead  rely  on  the  exemption  from 
Section  12(g]  provided  by  Rule  I2g3-2(bj.  17  CFR 
240.12g3-2(b).  The  rule  exempu  from  Exchange  Act 
registration  securities  of  a  foreign  private  issuer  if 
the  issuer  furnishes  to  us  annual  and  other  reports 


Comment  is  solicited  as  to  whether 
Rule  12g3-2(b)  should  be  amended  so 
that  foreign  private  issuCTs  that  either 
sell  securities  imder  Rule  701  or  sell 
more  than  some  annual  threshold 
amount  under  the  rule,  such  as  $10 
miUion,  would  be  ineligible  for  the  Rule 
12g3-2(b)  exemption  since  that 
exemptive  relief  from  reporting  under 
Section  12(g)  is  predicated  on  the 
foreign  issuer  not  taking  any  steps  to 
enter  the  U.S.  market  voluntarily. 

It  is  not  only  the  $5  million  ceiUng 
that  has  an  obvious  Umiting  effect;  the 
$500,000  level  used  in  the  calculation 
also  has  such  an  effect.  We  are 
particularly  concerned  that  many  small 
businesses  are  unnecessarily 
constrained  by  this  limit.  We  therefore 
propose  setting  this  level  of  the  amount 
of  securities  sold  in  reUance  on  the  rule 
during  a  12-month  period  at  $1  miUion. 
The  proposed  $1  million  limit  should 
ensure  issuers  adequate  flexibiUty. 
Thus,  regardless  of  total  assets  or 
outstanding  securities,  a  private 
company  could  always  sell  up  to  $1 
milUon  in  securities  to  its  employees  in 
a  12-month  period.  We  note  that  this 
level  would  be  consistent  %vith  the  $1 
million  offering  exemption  in  Rule  504 
of  Regulation  D.'^  (UnUke  Rule  504, 
however,  securities  sold  under  Rule  701 
are  "restricted"  securities  and  cannot  be 
freely  resold.)  We  request  comment  on 
whether  the  alternative  level  allowed 
under  Rule  701  should  be  Umited  to  $1 
million,  as  proposed,  or  alternatively 
whether  the  amount  should  be  retained 
at  $500,000  or  raised  to  $750,000,  $1.5 
milUon  or  $2  milUon. 

We  propose  that  the  changes  in  the 
Rule  701  ceilings  would  apply  to  plans 
and  agreements  currently  covered  by  the 
rule,  including  those  widi  consultants 
and  advisors.  We  do  not  propose  to 
change  the  status  of  securities  sold 
under  the  rule,  so  that  the  securities 
would  continue  to  be  "restricted"  and 
subject  to  resale  restrictions.  We  do  not 
anticipate  that  the  same  types  of  abuses 
that  are  associated  with  Form  S-8,  with 
issuers  selling  securities  to  consultants 
and  advisors,  who  are  in  effect 
underwriters  in  reselling  the  securities 
to  the  public,  would  arise  because  the 
securities  would  be  restricted.  However, 
we  solicit  comment  as  to  whether  Rule 
701  should  retain  consultants  and 
advisors  as  eligible  participants 
pursuant  to  the  rule,  whether  the 
current  offer  and  sale  ceilings  should  be 
retained  for  consultants  and  advisors, 
and  whether  the  definition  of  consultant 


and  other  materials  that  are  publicly  available  in  its 
home  market. 
"  17  CFR  230.504. 
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and  advisor  should  be  narrowed  to  the 
definition  used  with  Form  S-8. 

B.  Disclosure  to  Persons  Covered  by 
Rule  701 

Similar  to  some  private  placements, 
there  is  no  requirement  in  Rule  701  to 
deliver  a  specific  disclosure  docimient 
to  buyers  other  than  a  copy  of  the 
relevant  compensation  plan  or 
agreement.  However,  because  these 
transactions  are  subject  to  the  antifiraud 
provisions  of  the  fisderal  securities 
laws.i^  we  understand  that  many 
companies  prepare  an  ofiioring 
document  to  provide  informatirai  to 
employee  investors.'^  While  we  are  not 
aware  of  any  widespread  abuses,  we  are 
concerned  that  the  increesed  flexibility 
added  by  today's  proposals  could  lead 
to  a  series  of  larger  transactions  and 
consequently  a  broader  impact  on  U.S. 
investors.  While  it  may  be  burdensome 
to  impose  specific  disclosure 
requirements  on  small  transactions  by 
small  bvtsinesses,  the  cost-benefit 
balance  may  shift  because  the  amended 
rule  would  &ciUtate  larger  transactions 
to  potentially  unsophisticated 
employees. 

We  propose  that  sales  of  securities 
(junder  Rule  701  would  require  that  the 
employees  and  other  persons  covered  by 
the  rule  be  supplied  with  recent 
financial  and  other  information  a 
reasonable  period  of  time  prior  to  the 
sale  of  such  securities.  We  propose  that 
this  disclosure  include  the  risk  factors 
associated  with  investment  in  the 
securities  pursuant  to  the  plan  or 
agreement  and  the  financial  statements 
required  in  an  offering  statement 
pursuant  to  Form  1-A  of  Regulation  A 
under  the  Securities  Act.*^  Regulation  A 
allows  for  simpler  unaudited  financial 
statements.  We  also  propose  that  the 
financial  statements  be  as  of  a  date  no 
more  than  180  days  prior  to  the  sale  of 
such  securities.'^ 


'«  See  15  U.S.C  77q(«)  and  15  U.S.C  7«jO)). 

"Issuers  an  raminded  of  the  praliminary  note  to 
Rule  701  which  raafiinns  the  obligations  of  issuers 
and  persons  acting  on  their  behalf  to  provide 
disclosure  to  employees  or  other  persons  within  the 
scope  of  the  rule  adequate  to  satisfy  the  antifraud 
provisions  of  the  federal  securities  laws. 

<*Form  1-A  (17  CFR  239.90)  under  Regulation  A 
sets  forth  the  financial  and  non-financial 
information  required  in  an  offering  statement 

"Proposed  Rule  701(g)  would  provide  that  the 
disclosure  delivery  obligation  would  apply  a 
reasonable  period  of  time  prior  to  the  date  of  sale, 
but  not  necessarily  at  the  time  offers  are  first  made. 
For  example,  for  stock  options,  disclosure  would  be 
required  a  reasonable  period  of  time  prior  to  the 
date  of  exercise,  rather  than  at  the  time  of  grant  or 
when  the  option  becomes  exercisable,  and  deferred 
compensation  plans  would  have  a  disclosure 
delivery  obligation  a  reasonable  period  of  time  prior 
to  the  date  the  employee  makes  the  Irrevocrable 
election  to  date. 


We  do  not  believe  that  this  limited 
disclosure  would  be  unduly 
burdensome  to  private  companies.  In 
proposing  such  requirements,  we  note 
that  issuers  with  deferred  compensation 
plans  would  be  required  to  disclose  the 
material  risks  that  may  be  associated 
with  such  plans,  such  as  the  risks 
arising  from  the  unsecured  nature  of  the 
companies'  obligations. 

Commanters  are  asked  to  address 
whethw  any  specific  disclosure 
requirements  should  be  adc^ted.  In  this 
regard,  conmenters  may  want  to 
address  any  diflbrences  between  a 
disclosure  regime  for  compensatory 
purposes  and  one  for  capital-raising 
purposes.  Comment  also  solicited 
comment  as  to  whether  additional 
disclosure,  such  as  the  other 
requirements  of  Form  1-A,  should  be 
required.  Commenters  should  address 
whether  these  disclosure  requirements 
should  apply  to  all  Rule  701  sales,  or 
only  to  those  sales  that  exceed  a 
specified  minimum  amount  per  12- 
month  period,  such  as  $1  million.  That 
approach  would  harmonize  Rule  701 
with  Rule  504. 

C.  Other  Disclosure  Approaches 

We  considered  information 
requirements  other  than  Regulation  A, 
such  as  those  reflected  in  Rule  502  of 
Regulation  D.>"  We  decided  however, 
not  to  use  the  Rule  502  requirements 
because,  among  other  things,  they 
require  audited  financial  statements  and 
more  non-financial  information.  They 
would  therefore  be  more  burdensome  on 
these  companies,  many  of  which  are 
small  businesses.  At  the  same  time,  it 
does  not  appear  that  this  level  of 
information  should  be  necessary  for  all 
persons  participating  in  compensatory 
benefit  plans.  We  also  considered 
requiring  the  information  requirements 
of  Form  SB-1,  ^^  which  allows  small 
business  issuers  to  offer  and  sell  up  to 
$10  million  worth  of  securities  in  any 
12-month  period  imder  a  Regulation- A- 
type  format,  and  Form  SB-2  *°  which 
uses  the  simplified  Regulation  S-B  '^ 
rules.  Hoiwever,  both  of  those  forms  also 
require  audited  financial  statements  as 
well  as  more  non-financial  information 
than  what  we  propose.  We  request 
comment  as  to  whether  other 
informational  requirements  should  be 
utilized  father  than  the  proposed  risk 
factor  and  financial,  such  as  those  in 
Rule  502,  Form  SB-1  or  Form  SB-2. 

As  an  alternative,  should  the  level  of 
disclosure  to  employees  depend  on  their 


level  of  sophistication?  For  example, 
executive  officers  (as  defined  by  Rule 
3b-7  under  the  Exchange  Act),  directors 
and  general  partners  are  very 
knowledgeable  about  the  company/ 
partnership  and  may  not  benefit 
significantly  from  a  mandated 
disclosure  document.  "Officers"  as 
defined  by  R^e  3b-2  can  be  presumed 
to  be  somewhat  knowledgeable  about 
the  company  but  may  have  less  access 
to  company  information  than  executive 
officers.  For  this  group,  the  proposed 
financial  statements  and  risk  factor 
disclosure  may  be  appropriate.  For  more 
junior  employees,  former  employees, 
consultants,  advisors,  disclosure 
substantially  similar  to  Form  1-A  may 
be  appropriate.22  Would  this  approach 
be  practical  and  better  protect  those 
employees  who  may  not  have  the 
requisite  knowledge  about  the 
company? 

D.  Plain-English  Technical  and 
Clarifying  Revisions 

We  also  propose  to  recast  Rule  701  by 
making  various  non-substantive 
technical  and  clarifying  revisions  in 
plain  English  to  make  it  more  concise, 
readable  and  understandable.  In  this 
regard,  we  propose  changes  to  make  it 
clear  that  an  issuer  may  combine  several 
different  exemptions  imder  the 
Securities  Act  (such  as  Rule  701  and 
Rule  506  23),  and  that  Rule  701  is 
available  to  plans  and  agreements 
encompassing  consultants  and  advisors 
that  are  natural  persons  without  regard 
to  exclusivity  of  representaticm  of  Uie 
issuer,  as  long  as  they  render  bona  fide 
services  that  are  not  in  connection  with 
capital-raising.  Comment  is  solicited  on 
to  whether  there  should  be  other 
changes  to  make  the  rule  more 
understandable.  Comment  also  is 
solicited  as  to  whether  the  proposed 
modifications  would  be  helpful. 

E.  Other  Interpretive  Revisions 

We  would  amend  the  rule  in  several 
ways  to  address  a  variety  of  questions 
that  have  arisen  since  its  adoption.'* 
This  section  describes  each  of  these 
proposed  changes. 

1.  Treatment  of  AffiUates 

In  the  past  few  years,  it  has  become 
increasingly  commonplace  to  sell  stock 
of  a  private  subsidiary  to  employees  of 


••17  CFR  230.502. 
'•17  CFR  239.9. 
»»17  CFR  239.10. 
"  17  CFR  22ai0  et  seq. 


JMI 


"  If  this  regime  were  adopted,  the  private  nature 
of  these  companies  may  justify  lass  disclosure  about 
executive  coQipensation  than  you  would  expect 
from  a  public  company. 

"17  CFR  239.506. 

**  Not  all  stalf  interpretations  need  specific 
changes  in  Rula  701.  For  example,  although  the 
ability  to  make  offerings  to  em{rfoyaee  through  a 
trust  is  not  speciBcaUy  sttted  in  the  rule,  the  staff 
has  intarpietedthe  rule  to  allow  for  such  oQariiigs. 


Federal  Roister /Vol.  63,  No.  43 /Thursday,  March  5,  1998  /  Proposed  Rules 


10789 


a  parent  or  affiliate  subsidiary.  Given 
that  these  transactions  appear  to  retain 
the  envisioned  compensatory  aspect,  the 
proposed  amendments  would  expand 
coverage  to  sales  to  employees  of 
majority-owned  subsidiaries  of  the 
issuer's  parent  (i.e.,  brother-sister 
subsidiaries). 

We  also  understand  thbt  some 
subsidiaries,  particularly  those 
intending  to  use  the  rule  for  deferred 
compensation  arrangements,  may  not  be 
able  to  utilize  to  great  effect  the  two 
formiUas  in  the  calculation  of  the 
maximum  sales  per  12-month  period. 
They  may  not  have  sufficient  assets  or 
independent  business  operations  to 
make  the  "15%  of  assets"  formula 
meaningful  or  enough  securities  to  make 
the  "15%  of  outstanding  securities" 
formula  meaningful.  Therefore,  we 
propose  to  provide  that  if  a  parent 
(whether  or  not  a  reporting  company)  of 
a  wholly-owned  subsidiary  fully  and 
unconditionally  guarantees  the 
obhgations  of  the  subsidiary,  and  if  such 
guarantee  does  not  exceed  15%  of  the 
parent's  assets,  the  subsidiary  can  use 
the  15%  of  assets  formula  with  respect 
to  its  parent.  In  that  situation,  the  parent 
would  deliver  its  financial  statements  to 
satisfy  the  disclosure  obligations.^' 
Comment  is  requested  as  to  whether 
employees  of  related  companies  would 
be  sufficiently  informed  about  their 
affiUates  such  that  the  information 
provided  would  suffice  to  protect  them? 

2.  Treatment  of  Former  Employees, 
Advisors  and  Consultants 

The  proposed  amendments  also 
would  clarify  an  interpretive  question 
relating  to  former  employees  by 
spedfi^g  that  sales  may  be  made  to 
former  employees  imder  the  rule.  A 
condition  to  this  treatment  would  be 
that  at  the  time  the  offer  of  those 
securities  was  originally  made  the 
employee  must  have  been  a  current 
employee.  Comment  is  solicited  as  to 
whether  companies  similarly  should  be 
allowed  to  use  the  rule  to  sell  securities 
to  former  directors,  consultants  and 
'advisors. 

Historically,  the  staff  has  interpreted 
broadly  the  definition  of  "employee" 
and  "consultant"  for  purposes  of  Rule 
701. *•  This  interpretation  does  not 


''Rule  701  would  provide  that,  in  limited 
situations,  the  guarantee  also  vrauld  be  exempt  from 
the  registration  requirements  of  the  Securities  Act 
even  though  the  guarantee  may  be  issued  by  a 
reporting  company. 

*■  See  Exceptional  Producers  Holding  Company 
(August  17, 1989),  agents  who  serve  as  independent 
sales  representatives  for  an  affiliate  of  an  insurance 
company  are  considered  "consultants  and  advisors" 
under  Rule  701;  Golfpm,  Inc.  (October  3, 1969),  golf 
pros  who  serve  as  Independent  agents  for  the 
distribution  of  golf  products  through  their  pro 


appear  to  have  resulted  in  any 
significant  abuses.  However,  comment 
is  solicited  as  to  whether  consultants 
and  advisors  should  be  restricted  from 
using  Rule  701  if  they  are  directly  or 
indirectly  promoting  the  company's 
securities.  Comment  also  is  solicited  as 
to  whether  sales  to  consultants  and 
advisors  who  sell  the  company's 
products  or  services  should  be  limited 
to  those  who  derive  a  certain  minimum 
percentage  of  their  income  from  sales  on 
behalf  of  the  issuer,  such  as  20  percent. 

3.  Valuation  of  Services 

The  proposed  amendments  also 
would  simplify  the  determination  of 
value  of  consvdtant  services  for 
purposes  of  calculating  aggregate  sales 
limit.  Rather  than  retaining  different 
rules  for  employees  and  consultants, 
such  as  currently  not  counting 
employee  services  while  counting 
consultants'  and  advisors'  services, 
proposed  Rule  701  would  treat 
employee  services  the  same  as 
consultant/advisor  services  so  that  in 
both  cases  they  would  count  for 
determining  aggregate  sales. 

4.  Transfers  to  Family  Members 

As  senior  and  mid-management 
personnel  receive  an  increasing 
proportion  of  their  compensation  in  the 
form  of  securities,  these  investments 
assume  greater  significance  in  the 
context  of  estate  planning  transactions 
and  other  intra-family  transfers,  such  as 
property  settlements  in  connection  with 
divorce.  Given  the  common  economic 
interest  of  family  members  evidenced  by 
estate  planning  transactions  and  the 
non-capital  raising  nature  of  these 
transactions,  we  beUeve  that  Rule  701 
should  be  available  for  sales  to  family 
donees  of  such  secuiities  and 
transferees  who  receive  these  securities 
in  divorce  proceedings.  Therefore,  we 
propose  to  amend  Ride  701  so  that  it  is 
available  for  immediate  family  members 
who  have  acquired  such  securities 
through  a  gift  or  a  domestic  relations 
order.  For  this  purpose  "immediate 


shops  considered  consultants  and  advisors:  Herff 
Jones,  Inc.  (Noveoiber  13, 1990).  MicroAip 
Technology,  Inc.  (Novemlier  4, 1992)  and  Optika 
Imaging  Systems.  Inc.  (October  1, 1996). 
independent  sales  representatives  for  the 
distribution  of  the  issuer's  products  considered 
consultants  and  advisors  within  the  meaning  of 
Rule  701;  US  Web  Corpomtion  (November  7, 1996), 
non-employee  franchisees  considered  consultants 
and  advisors  «vithin  the  meaning  of  Rule  701;  and 
TTieMoigon  Health  Group,  Inc.  [December  18, 
1995),  Princeton  Medial  Management  Resources, 
Inc.  (September  12, 1997),  PHM  htanaganent.  Inc. 
(September  12, 1997)  and  Talbert  Medical 
Corporation  (September  12, 1997),  participating 
physicians  who  contract  to  provide  medic^ 
services  pursuant  to  various  managed  care 
arrangements  considered  consultants  and  advisors 
within  the  meaning  of  Rule  701. 


family"  would  be  defined  as  in  Fonn  S- 
8  to  include  any  child,  stepchild, 
grandchild,  parent,  stepparent, 
grandparent,  spouse,  sibUngs.  aunt, 
imcle,  mother-in-law,  father-in-law,  son- 
in-law,  daughter-in-law.  brother-in-law 
or  sister-in-law,  including  adoptive 
relationships,  trusts  for  the  exclusive 
benefit  of  these  persons,  and  other 
entities  owned  solely  by  these  persons. 
This  proposal  would  be  consistent  with 
the  treatment  of  transferable  seciuities 
pursuant  to  the  pending  proposals  for 
Form  S-«.27 

5.  Form  701 

Should  Form  701,  a  notice  filing 
required  to  be  filed  when  Rule  701  was 
first  adopted,  be  reinstituted  completely 
or  substantially?  How  would  this  type  of 
information  be  useful  to  investors? 
Should  the  form,  if  reinstituted,  be 
required  to  be  filed  electronically  on 
EDGAR?  Should  we  require  that  copies 
of  any  consultant  or  advisor  agreements 
be  filed  along  with  or  described  in  Form 
701?  Would  public  disclosure  help 
ensure  that  only  bona  fide  consultants 
and  advisors  purchase  seciuities  from 
the  company  under  the  Rule? 

IV.  General  Request  for  Comment 

Any  interested  person  wishing  to 
submit  written  comments  on  the 
proposed  rule  amendments  or  suggest 
additional  changes  or  comments  on 
other  matters  that  might  have  an  impact 
on  the  proposals  set  forth  in  this  release 
are  invited  to  do  so  by  submitting  them 
in  triplicate  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  We  request 
comment  as  tolhe  impact  of  the 
proposals  from  the  point  of  view  of  the 
public,  as  well  as  the  entities  required 
to  make  available  information  to 
persons  covered  by  Rule  701.  We  will 
consider  comments  on  this  inquiry  in 
complying  with  our  responsibiUties 
under  section  19(a)  of  the  Securities 
Act. 2'  We  further  request  comment  on 
any  competitive  burdens  that  may  result 
fiom  adoption  of  the  proposals.  We  will 
consider  comments  on  this  inquiry  in 
complying  with  our  responsibilities 
under  section  23(a)  of  the  Exchange 
Act.  2"  Comment  letters  should  refer  to 
File  No.  S7-5-98.  All  comments 
received  will  be  available  for  public 
inspection  and  copymg  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  N.W..  Washington,  D.C. 
20549. 


*'  See  Release  Na  33-7506. 
"15U.S.C.  77s(a). 
"15U.S.C78w(a). 
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V.  Summary  of  Initial  Ragulatory 
Flexibility  Analysis 

In  accordance  with  5  U.S.C  603  we 
have  prepared  an  initial  Regulatory 
Flexibility  Analysis  ("IRFA")  regarding 
theproposed  amendments. 

The  analysis  notes  that  we  are 
proposing  the  amendments  to  Rule  701 
as  a  result  of: 

(i)  Concerns  expressed  to  us  by 
practitioners; 

(ii)  Feedback  that  the  current  dollar 
limitations  unduly  constrain  the  ability 
of  many  eligible  issuers  to  utilize  Rule 
701:  and 

(iii)  The  specific  Congressional 
mandate  expressed  in  the  legislative 
history  of  NSMIA.  1  he  purpose  of  the 
revisions  is  to  remove  unnecessary 
constraints.  We  have  determined  that 
the  proposed  amendments  will  not 
impair  investor  protection. 

As  the  IRFA  describes,  we  are  aware 
of  approximately  1100  Exchange  Act 
reporting  companies  that  currently 
satisfy  the  definition  of  "small 
business"  under  Rule  157  of  the 
Securities  Act.^o  The  proposals  do  not 
impose  any  new  recordkeeping 
requirements  or  require  reporting  of 
additional  information.  Thus,  we 
believe  that  the  proposals  will  not 
increase  reporting,  recordkeeping  or 
compliance  burdens,  and  may  reduce 
those  burdens  for  smaller  businesses. 

As  discussed  more  fully  in  the  IRFA, 
sevmal  possible  significant  alternatives 
to  the  proposals  were  considered.  These 
included  establishing  different 
compliance  or  reporting  requirements 
for  small  entities,  exempting  them  from 
all  or  part  of  the  proposed  requirements, 
or  requiring  them  to  proyide  more 
disclosure,  such  as  more  Form  1-A 
items,  more  information  pursuant  to 
Rule  502  of  Regulation  D  or  the  full 
disclosure  requirements  of  Form  SB-1 
or  SB-2.  The  IRFA  also  indicates  that  no 
current  federal  rules  duplicate,  overlap, 
or  conflict  vnth  the  proposed  rule 
amendments. 

We  encourage  written  comments  on 
any  aspect  of  the  IRFA.  In  particular,  we 
seek  comment  on: 

(i)  The  number  of  small  entities  that 
would  be  affected  by  the  proposed  rule 
amendments;  and 

(ii)  The  determination  that  the 
proposed  rule  amendments  would  not 
increase  (and  in  some  cases  may  reduce) 
reporting,  recordkeeping  and  other 
compliance  requirements  for  small 
entities.  If  you  believe  the  proposals 
will  significantly  impact  a  sul^tantial 
number  of  small  entities,  please 
describe  the  nature  of  the  impact  and 


estimate  the  extent  of  the  impact.  For 
purposes  of  making  determinations 
required  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ("SBREFA"),3^  we  are  also 
requesting  data  regarding  the  potential 
impact  of  the  proposed  amendments  on 
the  economy  on  an  annual  basis.  Your 
comments  will  be  considered  in  the 
preparation  of  the  Final  Regulatory 
Flexibility  Analysis  if  the  proposed 
amendments  are  adopted.  A  copy  of  the 
Initial  Regulatory  FlexibiUty  Act 
Analysis  may  be  obtained  from  Twanna 
M.  Yoiwg,  Office  of  Small  Business, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549. 

VI.  Cost-Benefit  Analysis 

As  an  aid  in  the  evaluation  of  the 
costs  and  benefits  of  these  proposals,  we 
request  the  views  and  other  supporting 
information  of  the  public.  We  believe 
that  the  proposed  rule  amendments,  if 
adopted,  would  result  in  significant  cost 
savings  for  issuers  without 
compromising  investor  protection.  We 
believe  that  the  expanded  use  of  Rule 
701  may  provide  significant  savings  to 
small  issuers  and  considerable  benefits 
to  compensated  persons  who  in  the  past 
may  have  been  deprived  of  the 
opportunity  to  receive  securities  as  an 
incentive  or  in  payment  for  their 
services.  We  note  that  during  the  period 
from  mid-1988  through  mid-1993,  when 
persons  relying  upon  the  exemption 
were  required  to  file  a  report  with  us 
concerning  reliance  on  the  exemp^on, 
that  1,294  filings  were  made  covering 
approximately  $2.28  billion  worth  of 
securities. 

We  request  your  comment  on  whether 
the  proposed  rule  amendments  would 
be  a  "m^or  rule"  for  piuposes  of  the 
SBREFA.  We  have  concluded 
preliminarily  that  the  proposed  rule 
amendments  would  not  result  in  a  major 
increase  in  costs  or  prices  for  consumers 
or  individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  small  business.  We 
believe  that  those  persons  who  will  rely 
on  the  rule  will  not  have  significantly 
increased  costs  for  providing  the 
proposed  information  since  many  of 
these  persons  either  provide  to  or  have 
such  information  readily  available  for 
their  employees  and  other  persons 
covered  oy  the  rule  now.  We  request 
comments  on  whether  the  proposed  rule 
amendments  are  likely  to  have  an 


3017CFR  230.157. 


"Pub.  U  No.  104-121,  110  Stet.  857 
(1996)(codlfied  in  scattered  sections  of  5  U.S.C,  IS 
U.S.C,  and  as  a  note  to  5  U.S.C.  601). 


annual  effect  on  the  economy  of  $100 
million  or  more.  Your  comments  should 
provide  empirical  data  to  support  your 
views. 

Vn.  Paperw«ric  Reduction  Act 

Our  staff  has  consulted  with  the 
Office  of  Management  and  Budget 
("OMB")  and  nas  submitted  the 
proposals  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
("the  Act").«  The  title  to  the  affiacted 
information  collection  is:  "Rule  701." 
The  specific  information  that  must  be 
included  is  explained  in  the  rule  itsdlf, 
and  relates  to  the  issuw  and  the  risk 
factors  that  may  be  associated  with 
investment  in  securities  imder  the  plan 
or  agreement.  The  information  is  needed 
by  prospective  purchasers  to  make 
informed  investment  decisions. 

The  proposed  amendments,  if 
adopted,  would  increase  the  flexibility 
and  utility  of  Rule  701  for  private 
companies  using  seciuities  to 
compensate  their  employees. 

The  collection  of  information  in  Rule 
701  will  be  required  in  order  for 
companies  to  use  the  rule  for  sales  of 
their  seouities  to  their  employees  and 
other  persons  covered  by  the  rule.  The 
likely  respondents  to  the  rule  are  those 
com{>aiiies  that  have  heretofore  utilized 
the  rule,  but  were  being  constrained  by 
its  limits  and  those  private  companies 
who  could  not  utilize  the  two  formulas. 
While  we  cannot  estimate  the  number  of 
respondents  that  may  use  expanded 
Rule  701,  there  were  1,294  Form  701 
filings  during  the  period  from  mid-198B 
through  mid-1993,  when  persons 
relying  upon  the  exemption  were 
required  to  file  a  report  with  us 
concerning  reliance  on  the  exemption. 
We  expect  that  approximately  300 
companies  each  year  will  be  relying  on 
the  exemption,  ff  expanded  Rule  701  is 
adopted,  the  estimated  burden  for 
responding  to  the  collection  of 
information  in  Rule  701  would  not 
increase  for  most  companies  due  to  the 
current  disclosure  requirements  in  Rule 
701,  but  may  increase  slightly  for  other 
companies  who  may  not  be  ciurently 
providing  risk  factor  information  and 
financial  statements  to  employee 
purchasers.  We  estimate  that  the  burden 
hours  per  respondent  each  year  will  be 
two.  Therefore,  we  estimate  an  aggregate 
of  600  burden  hours  per  year. 
The  information  collection 
requirements  imposed  by  Rule  701  are 
mandatory  to  the  extent  that  a  company 
elects  to  utilize  the  Rule  701  exemption. 
The  information  will  be  disclosed  to 
third  parties  or  the  public.  We  may  not 
require  a  response  to  the  collection  of 
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information  if  the  rule  does  not  display 
a  current  valid  OMB  control  number. 

In  accordance  with  the  Act,^^  we 
solicit  comment  on  the  following: 
whether  the  proposed  changes  in  the 
collection  of  information  is  necessary; 
on  the  accuracy  of  our  estimate  of  the 
burden  of  the  proposed  changes  to  the 
collection  of  information;  on  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirement  should  direct  them  to: 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549,  with  reference 
to  File  No.  S7-5  -98.  OMB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Vni.  Statutory  Basis,  Text  of  Proposals 
and  Authority 

The  amendments  to  our  rules  and 
forms  are  being  proposed  pursuant  to 
sections  2,  3(b),  6,  7,  8,  10. 19(a)  and  28 
of  the  Securities  Act. 

List  of  Subjects  in  17  CFR  Part  230 

Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  U  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  general  authority  citation  for 
part  230  is  revised  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  77b.  77f,  77g,  77h,  77j, 
77r,  77s,  7sss,  78c,  78d,  78/.  78m,  78n,  78o, 
78w,  78//(d).  79t,  80a-8,  80a-24,  80a-29, 
80a-30,  and  80a-37,  unless  otherwise  noted. 

•         *         *         »         * 

2.  Section  230.701  is  revised  to  read 
as  follows: 


"44  U.S.C.  3506(c)(2)(B). 


§  230.701    Exemption  for  offers  and  i 
of  securities  pursuant  to  certain 
compensatory  befwflt  plans  and  contracts 
relating  to  compensation. 

Preliminary  Notes 

1.  This  section  relates  to  transactions 
exempted  from  the  registration 
requirements  of  section  5  of  the  Act  (15 
U.S.C.  77e).  These  transactions  are  not 
exempt  from  the  antifraud,  civil 
liability,  or  other  provisions  of  the 
federal  securities  laws.  Issuers  have  an 
obligation  to  provide  investors  with  any 
additional  material  information  as  may 
be  necessary  to  make  the  information 
required  under  this  regulation,  in  light 
of  the  circumstances  under  which  it  is 
furnished,  not  misleading. 

2.  In  addition  to  complying  with  this 
section,  the  issuer  also  must  comply 
with  any  applicable  state  law  relating  to 
the  offer  and  sale  of  seciuities. 

3.  An  issuer  that  attempts  to  comply 
with  this  section,  but  fails  to  do  so,  may 
claim  any  other  exemption  that  is 
available. 

4.  This  section  is  available  only  to  the 
issuer  of  the  securities.  Affiliates  of  the 
issuer  may  not  use  this  section  to  offer 
or  sell  securities.  This  section  also  does 
not  cover  resales  of  securities  by  any 
person.  This  section  provides  an 
exemption  only  for  the  transactions  in 
which  the  securities  are  offered  or  sold 
by  the  issuer,  not  for  the  securities 
themselves. 

5.  The  purpose  of  this  section  is  to 
provide  an  exemption  from  the 
registration  requirements  of  the  Act  for 
securities  issued  in  compensatory 
circumstances.  This  section  is  not 
available  for  plans  or  schemes  to    ' 
circumvent  this  purpose,  such  as  to 
raise  capital.  This  section  also  is  not 
available  to  exempt  emy  transaction  that 
is  in  technical  compliance  with  this 
section  but  is  part  of  a  plan  or  scheme 
to  evade  the  registration  provisions  of 
the  Act.  In  any  of  these  cases, 
registration  under  the  Act  is  required 
unless  any  other  exemption  is  available. 

(a)  Exemption.  Offers  and  sales  made 
in  compliance  with  all  of  the  conditions 
of  this  section  are  exempt  from  section 

5  of  the  Act  (15  U.S.C.  77e). 

(b)  Issuers  eligible  to  use  the  rule — (1) 
General.  This  section  is  available  to  any 
issuer  that  is  not  subject  to  the  reporting 
requirements  of  section  13  or  15(d)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Exchange  Act")  (15  U.S.C.  78m  or 
78o(d))  and  is  not  an  investment 
company  registered  or  required  to  be 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.). 

(2)  Issuers  that  become  subject  to 
reporting.  If  an  issuer  becomes  subject 


to  the  reporting  requirements  of  section 
13  or  15(d)  of  the  Exchange  Act  (15 
U.S.C.  78m  or  78o(d))  after  it  has  made 
offers  complying  with  this  section,  it 
may  nevertheless  rely  on  this  section  to 
sell  the  securities  previously  offered  to 
the  persons  to  whom  those  offers  were 
made. 

(3)  Guarantees  by  reporting 
companies.  An  issuer  subject  to  the 
reporting  requirements  of  section  13  or 
15(d)  of  the  Exchange  Act  (15  U.S.C. 
78m,  78o(d))  may  rely  on  this  section  if 
it  is  merely  guaranteeing  the  repayment 
of  a  subsidiary's  securities  that  are  sold 
under  this  rule.  " 

(c)  Transactions  exempted  by  the  rule. 
This  section  exempts  offers  and  sales  of 
securities  (including  plan  interests  and 
guarantees  pursuant  to 
§  230.701(d){l)(ii))  under  a  written 
compensatory  benefit  plan  (or  written 
compensation  contract)  established  by 
the  issuer,  its  parents,  its  majority- 
owned  subsidiaries  or  majority-owned 
subsidiaries  of  the  issuer's  parent,  for 
the  participation  of  their  employees, 
former  employees,  directors,  general 
partners,  trustees  (where  the  issuer  is  a 
business  trust),  or  consultants  and 
advisors,  and  their  immediate  family 
who  acquire  such  securities  from  such 
persons  through  gifts  or  domestic 
relations  orders.  In  the  case  of  a  former 
employee,  this  section  exempts  offers 
and  sales  only  if  the  former  employee 
was  employed  by  the  issuer  at  the  time 
the  securities  were  offered  to  the 
employee. 

(1)  Special  requirements  for 
consultants  and  advisors.  This  section  is 
only  available  if  bona  fide  services  are 
provided  by  the  consultants  or  advisors 
that  are  natural  persons  and  the  services 
are  not  provided  in  connection  with  the 
offer  and  sale  of  securities  in  a  capital- 
raising  transaction. 

(2)  Definition  of  "Compensatory 
benefit  plan".  For  purposes  of  this 
section,  a  compensatory  benefit  plan  is 
any  purchase,  savings,  option,  bonus, 
stock  appreciation,  profit  sharing,  thrift, 
incentive,  deferred  compensation, 
pension  or  similar  plan. 

(d)  Amounts  that  may  be  sold — (1) 
Offers.  Any  amount  may  be  offered  in 
reliance  on  this  section. 

(2)  Sales.  The  aggregate  sales  price  or 
amount  of  securities  sold  in  reliance  on 
this  section  in  any  consecutive  12- 
month  period,  shall  not  exceed  the 
greatest  of  the  following: 

(i)  $1,000,000; 

(ii)  15%  of  the  total  assets  of  the 
issuer  (or  of  the  issuer's  parent  if  the 
issuer  is  a  wholly-owned  subsidiary  and 
the  securities  represent  obligations  that 
the  parent  fully  and  unconditionally 
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guarantees),  measured  at  the  issuer's 
most  recent  balance  sheet  date;  or 

(iii)  15%  of  the  outstanding  amount  of 
the  class  of  securities  being  offered  and 
sold  in  reliance  on  this  section, 
measured  at  the  issuer's  most  recent 
balance  sheet  date. 

(3)  Rules  for  calculating  prices  and 
amoimts — (i)  Aggregate  sales  price.  The 
term  aggregate  sales  price  means  the 
sum  of  all  cash,  propiarty,  notes, 
cancellation  of  debt  or  other 
consideration  received  or  to  be  received 
by  the  issuer  for  the  sale  of  the 
securities.  Non-cash  consideration  must 
be  valued  by  reference  to  bona  fide  sales 
of  that  consideration  made  within  a 
reasonable  time  or,  in  the  absence  of 
such  sales,  on  the  fair  value  as 
determined  by  an  accepted  standard. 
The  value  of  services  exchanged  for 
securities  issued  to  employees,  as  well 
as  to  consultants  and  advisors,  should 
be  included  in  the  aggregate  sales  price. 

(ii)  Derivative  securities.  In 
calculating  outstanding  securities  for 
purposes  of  paragraph  (d)(2)(iii)  of  this 
section,  treat  the  securities  underlying 
all  currently  exercisable  or  convertible 
options,  warrants,  rights  or  other 
securities,  other  than  those  issued  under 
this  section,  as  outstanding.  In 
calculating  the  amount  of  securities  sold 
for  purposes  of  paragraph  (d)(1)  of  this 
section,  count  the  amount  of  securities 
that  would  be  acquired  upon  exercise  or 
conversion  in  connection  with  sales  of 
options,  warrants,  rights  or  other 
exercisable  or  convertible  securities. 

(iii)  Other  exemptions.  Amoimts  of 
securities  sold  in  reliance  on  this 
section  do  not  affect  amounts  that  may 
be  sold  in  reUance  on  other  exemptions, 
and  amoimts  of  securities  sold  in 
reliance  on  other  exemptions  do  not 
aBecX  amounts  that  may  be  sold  in 
reUance  on  this  section. 

(e)  Disclosure  that  must  be  provided — 
The  issuer  must  deliver  the  following 
disclosure  to  investors  a  reasonable 
period  of  time  prior  to  the  date  of  sale: 

(1)  A  copy  of  the  compensatory 
benefit  plan  or  the  contract,  as 
applicable; 

(2)  If  the  plau  is  subject  to  the 
Employee  Retirement 

Income  Security  Act  of  1974 
("ERISA")  (29  U.S.C.  1104-1107),  a 
copy  of  the  summary  plan  description 
required  by  ERISA; 

(3)  If  the  plan  is  not  subject  to  ERISA, 
a  summary  of  the  material  terms  of  the 
plan; 

(4)  Information  about  the  risks 
associated  with  investment  in  the 
securities  sold  pursuant  to  the 
compensatory  benefit  plan  or 
compensation  contract;  and 


(5)  Financial  statements  required  to  be 
furnished  by  Part  F/S  of  Form  1-A 
(Regulation  A  Offering  Statement) 

(§  239.90  of  this  chapter).  Such  financial 
statements  must  be  as  of  a  date  no  more 
than  180  days  prior  to  the  sale  of 
seciuities  in  reUance  on  this  section.  If 
the  issuer  is  relying  on 
§  230.701(d)(2)(ii)  to  use  its  parent's 
total  assets  to  determine  the  amoimt  of 
securities  that  may  be  sold,  the  parent's 
financial  statements  must  be  deUvered. 
If  the  parent  is  subject  to  the  reporting 
requirements  of  section  13  or  15(d)  of 
the  Exchange  Act  (15  U.S.C.  78m  or 
78o(d)),  the  financial  statements  of  the 
parent  required  by  Rule  10-01  of 
Regulation  S-X  (§  210.10-01  of  this 
chapter)  and  Item  310  of  Regulation  S- 
B  (§  228.310  of  this  chapter),  as 
applicable,  must  be  delivered. 

(6)  If  the  sale  involves  a  stock  option 
or  other  exercisable  or  convertible 
seciuity,  the  issuer  must  deliver 
disclosure  a  reasonable  period  of  time 
prior  to  the  date  of  exercise  or 
conversion.  For  deferred  compensation 
or  similar  plans,  the  issuer  must  deliver 
disclosure  to  investors  a  reasonable 
period  of  time  prior  to  the  date  the 
irrevocable  election  to  defer  is  made. 

(f)  No  integration  with  other  offerings. 
Offers  and  sales  exempt  under  this 
section  aie  deemed  to  be  a  part  of  a 
single,  discrete  offering  and  are  not 
subject  to  integration  with  any  other 
offers  or  sales,  whether  registered  under 
the  Act  or  otherwise  exempt  firom  the 
registration  requirements  of  the  Act. 

(g)  Resale  limitations — (1)  Securities 
issued  pursuant  to  this  section  are 
deemed  to  be  "restricted  securities"  as 
defined  io§  230.144. 

(2)  Resales  of  securities  issued 
pursuant  to  this  section  must  be  in 
compUance  with  the  registration 
requirements  of  the  Act  or  an  exemption 
therefrom. 

(3)  Ninety  days  after  the  issuer 
becomes  subject  to  the  reporting 
requirements  of  section  13  or  15(d)  of 
the  Exchange  Act  (15  U.S.C.  78m  or 
78o(d)).  securities  issued  pursuant  to 
this  section  may  be  resold  by  persons 
who  are  not  affiUates  (as  defined  in 

§  230.144)  in  reUance  on  §  230.144 
without  compUance  with  paragraphs  (c), 
(d),  (e)  and  (h)  of  §  230.144,  and  by 
affiliates  without  compUance  with 
paragraph  (d)  of  §  230.144. 

By  the  Giininission. 
Dated:  February  27. 1998. 
Margaret  H.  McForland. 

Depu  ty  Secretary. 

[PR  Doc.  98-5728  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  809  and  864 

[Docket  Na  97N-013S] 

Hematology  and  Pathology  Devicas; 
Reclassification;  Restricted  Devices; 
OTC  Test  Sample  Collection  Systems 
for  Drugs  of  Abuse  Testing 

AGENCY:  Food  and  Drug  Administration, 
HHS.  I 

action:  Propbsed  rule. 

summary;  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
reclassify  over-the-counter  (OTC)  test 
sample  coUection  systems  for  drugs  of 
abuse  testing  from  class  in  (premarket 
approval)  into  class  I  (general  controls), 
and  to  exempt  them  firom  the  premarket 
notification  (S10(k))  and  current  good 
manufacturing  practice  (CGMP) 
requirements.  FDA  is  also  proposing  to 
designate  OTC  test  sample  collection 
systems  for  drugs  of  abuse  testing  as 
restricted  devices  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act), 
and  to  estabhsh  restrictions  intended  to 
assme  consumers  that:  The  underlying 
laboratory  te6t(s)  are  accurate  and 
reU{d)le;  &e  laboratory  performing  the 
test(s)  has  adequate  expertise  and 
competency;  and  the  product  has 
adequate  labeling  and  methods  of 
communicating  test  results  to 
constuners.  Finally,  FDA  is  proposing  a 
conforming  amendment  to  the  existing 
classification  regulation  for  specimen 
transport  and  storage  containers,  to 
clarify  that  it  does  not  apply  to 
specimen  transport  and  storage 
containers  that  are  part  of  an  OTC  test 
sample  collection  system  for  the 
purpose  of  testing  for  the  presence  of 
drugs  of  abuse  or  their  metaboUtes  in  a 
laboratory. 

DATES:  Written  comments  on  the 
proposed  rule  by  July  6, 1998.  FDA 
proposes  that  any  final  regulation  based 
on  this  proposal  become  efiiecti^»  1  year 
after  its  date  of  pubUcation  in  the 
Federal  Register. 

Written  comments  on  the  information 
coUection  requirements  should  be 
submitted  by  April  6. 1998. 
ADDRESSES:  Submit  written  comments 
on  the  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Dmg  Administration.  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

Submit  written  comments  on  the 
information  coUection  requirements  to 
the  Office  of  Information  and  Regulatory 
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AHiairs,  Office  of  Management  and 
Budget  (OMB),  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  nn.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Gutman,  Center  for  IDevices  and 

Radiological  Health  (HFZ-440),  Food 

and  Drug  Administration,  2098  Gaither 

Rd.,  Rockville,  MD  20850,  301-594- 

3084. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  there  has  been 
increasing  interest  in  extending  testing 
for  drugs  of  abuse  to  the  home  setting 
and  test  sample  collection  systems  for 
such  purposes  have  been  developed  and 
marketed.  Test  sample  collection 
systems  that  have  been  developed  for 
use  in  the  home  setting  have  generally 
consisted  of:  A  collection  cup  or  other 
container  for  collecting  a  specimen; 
directions  for  use;  packaging  for  storage 
or  mailing;  access  to  a  laboratory  testing 
service;  and  access  to  test  results.  The 
consumer  collects  a  specimen  (such  as 
urine)  from  the  body  and  mails  it  to  a 
laboratory,  which  performs  the  actual 
testing  for  the  drugs  or  their  metaboUtes. 
The  specimen  usually  is  identified  by  a 
code  number,  which  maintains 
confidentiality  and  protects  against  mix- 
ups.  The  test  results  are  communicated 
back  to  the  consumer.  Because  these  test 
systems  for  OTC  use  were  not  in 
commercial  distribution  prior  to 
enactment  of  the  1976  Medical  Device 
Amendments,  they  are  new  devices  that 
are  automatically  classified  by  statute 
into  class  HI.  FDA's  proposal  would 
reclassify  these  test  sample  collection 
systems  into  class  I  and  subject  them  to 
less  stringent  controls. 

A  specimen  transport  and  storage 
container  is  one  component  of  an  OTC 
drugs  of  abuse  test  sample  collection 
system.  Under  21  CFR  864.3250,  a 
specimen  transport  and  storage 
container  is  identified  as  a  device 
intended  to  contain  biological 
specimens,  body  waste,  or  body  exudate 
during  storage  and  transport  in  order 
that  the  matter  contained  therein  can  be 
destroyed  or  used  effectively  for  • 
diagnostic  examination.  The  container 
is  classified  as  class  I  under  the 
regulation  and,  if  intended  for 
professional  use,  it  has  been  exempt 
from  the  premarket  notification 
requirements.  If  the  container  is 
intended  for.OTC  use,  i.e.,  a  specimen 
from  the  body  is  collected  outside  of  a 
medical  setting  (e.g.,  at  home)  and 
mailed  to  a  laboratory  for  testing,  the 
agency  has  historically  required  the 
submission  of  a  premarket  notification 


(510(k))  or  premarket  approval 
application  (PMA).  FDA's  proposal 
would  amend  this  identification  to 
recognize  that  a  specimen  collection 
container  that  is  intended  to  be  part  of 
an  OTC  test  sample  collection  system 
for  drugs  of  abuse  should  be  regulated 
as  part  of  that  system  and  subject  to  less 
stringent  controls. 

The  appropriate  level  of  regulation  for 
OTC  test  sample  collection  systems  for 
drugs  of  abuse  testing  has  been  the 
subject  of  considerable  public 
discussion.  Two  public  hearings  on  the 
issue  have  been  held  by  the  House 
Subcommittee  on  Oversight  and 
Investigations — ^the  first  on  September 
26,  1996,  and  the  second  on  February  6, 
1997.  Critics  at  the  September  hearing 
argued  that  the  agency's  categorization 
of  these  test  systems  as  class  in  medical 
devices  is  unnecessarily  stringent  and 
that  there  are  benefits  to  making  these 
products  available  to  parents.  Another 
criticism  raised  at  that  time  was  the 
inconsistency  between  the  agency's 
regulation  of  drugs  of  abuse  test  systems 
for  use  in  the  home  setting  and  its         ^ 
exercise  of  enforcement  discretion  with 
respect  to  the  same  or  similar  products 
used  in  the  workplace,  insurance, 
sports,  and  law  enforcement  settings. 

After  considering  these  concerns,  the 
agency  committed  to  reevaluate  its 
policy  to  determine  the  appropriate 
level  of  regulation  for  home  drugs  of 
abuse  test  sample  collection  systems. 
While  the  poUcy  was  being  reevaluated, 
FDA  established  an  interim  policy  on 
the  availability  of  home  test  sample 
collection  systems  sold  directly  to 
parents  for  drugs  of  abuse  testing.  The 
interim  policy,  dated  October  3, 1996, 
set  forth  FDA's  intention  to  exercise  its 
enforcement  discretion  and  not  take 
regulatory  action  against  persons 
distributing  home  drugs  of  abuse  test 
sample  collection  systems  so  long  as 
three  criteria  were  met:  (1)  The 
laboratory  conducting  the  testing  used 
an  FDA-cleared  test;  (2)  the  testing 
laboratory  met  standards  set  by  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  or 
equivalent  standards  for  performing 
such  testing;  and  (3)  the  product  had 
accurate  labeling  (Ref.  1). 

In  reevaluating  the  poUcy  on  home 
drugs  of  abuse  test  sample  collection 
systems,  the  agency  reached  a  number 
of  conclusions,  as  described  in 
testimony  before  the  House 
Subcommittee  on  Oversight  and 
Investigations  on  February  6, 1997  (Ref 
2). 

The  first  conclusion  was  that  these 
test  sample  collection  systems  must  be 
accurate  and  reliable.  Because  there 
currently  are  more  than  200  FDA- 


cleared  urine  tests  for  detecting  drugs  of 
abuse  and  hundreds  of  laboratories 
beUeved  to  be  capable  of  conducting 
this  testing,  the  agency  concluded  that 
accurate  and  reliable  testing  is  readily 
available. 

The  second  conclusion  was  that  there 
is  a  pubUc  benefit  in  having  drugs  of 
abuse  test  sample  collection  systems 
available  for  use  in  the  home  setting. 
Thus,  the  agency  should  reduce  the 
difficulty  of  getting  these  products  onto 
the  market  for  such  use.  FDA  believes 
it  can  accomplish  this  and  still  ensure 
that  consimiers  get  accurate  and  reliable 
answers  from  these  test  sample 
collection  systems. 

The  third  conclusion  related  to  the 
degree  of  consistency  needed  between 
FDA's  regulation  of  drugs  of  abuse  test 
sample  collection  systems  for  use  in  the 
home  setting  and  the  regulation  of  such 
systems  used  in  the  workplace, 
insurance,  and  sports  settings.  Because 
the  same  concerns  about  getting  an 
accurate  and  reliable  answer  apply  in  all 
of  these  settings,  FDA  concluded  that 
the  same  rules  should  govern  drugs  of 
abuse  test  sample  collection  systems 
used  in  all  of  these  nonprofessional 
settings. 

Foiuth,  FDA  concluded  that  the 
agency  should  continue  to  exercise  its 
enforcement  discretion  with  respect  to 
testing  for  drugs  of  abuse  in  the  law 
enforcement  setting  because  there  are 
other  protections  to  ensure  sample 
integrity  and  test  accuracy  that  are  not 
available  in  the  home,  workplace, 
insiu^nce,  and  sports  settings.  The 
additional  protections  include  the  use  of 
rules  of  evidence  in  judicial  proceedings 
and  the  representation  of  the  accused 
(i.e.,  the  person  being  tested)  through 
the  judicial  process. 

Finally,  FDA  concluded  that  it  is 
important  to  give  the  marketplace  time 
to  adjust  to  any  changes  in  regulatory 
approach.Therefore,  FDA  would 
propose  to  provide  an  adequate 
transition  period  for  implementing  its 
pr^osed  policy. 

FDA's  testimony  also  noted  that,  on 
January  21, 1997,  the  agency  approved 
the  first  PMA  for  an  OTC  test  sample 
collection  system  for  drugs  of  abuse. 
The  product  is  marketed  as  Dr.  Brown's 
Home  Drug  Testing  System,  made  by 
Personal  Health  and  Hygiene  Inc.  (Ref. 
3).  The  product  met  all  the  criteria  in 
FDA's  interim  policy  of  October  3, 1996. 

FDA  recognizes  the  importance  of 
empowering  parents  to  address  the 
abuse  of  drugs  by  their  children  through 
access  to  products  that  can  detect  drug 
use.  FDA  also  recognizes  that  it  has  a 
statutory  obligation  to  assure  parents  of 
the  accuracy  and  reliability  of  such 
products  for  home  use.  In  light  of  these 
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conclusions,  FDA  is  proposing  a  new 
approach  for  the  regulation  of  OTC  test 
sample  collection  systems  for  drugs  of 
abuse. 

n.  Proposal  for  Regulating  OTC  Test 
Sample  CoUectioD  Systems  for  Drugs  of 
Abuse 

Based  on  FDA's  knowledge  of  these 
products,  the  accuracy  and  reUabiUty  of 
the  tests  mrrently  available,  and  the  low 
potential  risk  to  health.  FDA  believes 
that  use  of  sample  collection,  systems  for 
drugs  of  abuse  testing  outside  of  a 
medical  setting  does  not  raise  new 
issues  that  warrant  premarket  approval. 
Accordingly,  FDA  is  proposing  to 
reclassify  OTC  test  sample  collection 
systems  for  drugs  of  abuse  testing  from 
class  in  into  class  I,  the  least  restrictive 
of  the  three  regulatory  classes,  and  is 
proposing  to  exempt  such  systems  from 
the  requirements  of  premarket  review 
subject  to  restrictions  established  in 
accordance  with  section  520(e)  of  the 
act  (21  U.S.C.  360j(e)).  Under  the 
proposed  rule,  three  restrictions  would 
be  established,  as  follows. 

First,  the  laboratory  test(s) 
incorporated  in  these  systems  would  be 
required  to  have  been  cleared, 
approved,  or  otherwise  recognized  by 
FIDA  as  accurate  and  reliable  for 
laboratory  use.  This  would  ensure  that 
drugs  of  abuse  test  sample  collection 
systems  that  are  sold  to  consumers  are 
accurate  and  reliable.  Under  the 
proposed  rule,  FDA  would  be  able  to 
utilize  the  expertise  of  another  Federal 
agency  (e.g.,  SAMHSA)  when  that 
agency  reaches  a  formal  determination 
regarding  the  suitability  of  a  particular 
laboratory  test  or  method  for  identifying 
the  presence  of  drugs  of  abuse  or  their 
metabolites. 

Because  FDA  has  already  cleared 
more  than  200  laboratory  urine  tests  to 
detect  drugs  of  abuse,  companies  would 
have  a  relatively  easy  route  to  marketing 
OTC  drugs  of  abuse  urine  test  sample 
collection  systems.  Once  this  new 
policy  is  implemented,  however, 
companies  seeking  to  market  a  system 
that  uses  any  test  that  has  not  been 
recognized  by  FDA  (e.g.,  tests  using  hair 
as  the  test  specimen)  would  need  to 
establish  the  validity  of  the  test  with 
FDA  prior  to  marketing.  FDA's  proposed 
transition  period  would  allow  ample 
time  for  companies  to  make  this 
showing. 

The  second  proposed  criterion  for 
ensuring  that  drugs  of  abuse  test  sample 
collection  systems  are  accurate  and 
reliable  for  use  in  a  nonprofessional 
setting  is  that  the  laboratory  performing 
the  underlying  test(s)  must  be  able  to 
reliably  perform  the  necessary  screening 
and  confirmatory  tests.  This  would 


ensure  that  testing  is  performed  by 
individuals  with  appropriate  levels  of 
training,  knowledge,  and  proficiency: 
that  conflrmatory  testing  is 
systematically  performed  on 
presumptively  positive  samples  prior  to 
issuance  of  the  test  results;  and  that 
assistance  with  interpretation  of  the  test 
results  and  foUowup  counseling  is 
available  to  the  consumer  by  a  trained 
health  professional,  if  requested.  FDA 
plans  to  rely  on  existing  laboratory 
certification  programs  to  identify  those 
individual  laboratories  that  meet  this 
criterion. 

FDA  believes  that  this  criterion  can 
also  be  readily  met.  There  are  70 
laboratories  certified  by  SAMHSA  that 
would  clearly  meet  these  requirements 
(Ref.  4).  In  addition,  FDA  believes  that 
high-complexity  laboratories  under  the 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA)  that  are 
certified  in  the  area  of  toxicology  by  the 
Health  Care  Financing  Administration, 
the  Collage  of  American  Pathologists,  or 
other  organizations  with  deemed  status 
in  the  area  of  toxicology  accreditation, 
would  also  have  the  appropriate  types 
of  controls  (Ref.  5).  FDA  soUcits 
comment  on  whether  these  or  other 
existing  certification  programs  would  be 
adequate  to  establish  competency  of 
testing  laboratories  for  these  purposes. 
FDA  also  solicits  comments  on  whether 
mandatory  confirmatory  testing  of 
presimiptive  positive  samples  is  an 
appropriate  restriction  on  such  OTC  test 
sample  collection  systems. 

The  third  proposed  criterion  to  ensure 
that  drugs  of  abuse  test  sample 
collection  systems  are  accurate  and 
reliable  for  use  in  a  nonprofessional 
setting  is  that  samples  be  adequately 
identified  to  avoid  mix-ups  and  the  test 
sample  collection  system  be  accurately 
labeled  so  that  consiuners  can  readily 
use  it.  This  would  ensiue  that  the  test 
sample  collection  system  is 
accompanied  by  adequate  directions 
that  enable  the  lay  person  to:  (a) 
Understand  the  pvupose  of  the  test — i.e., 
what  drugs  are  and  are  not  to  be 
identified  in  the  specimen;  (b) 
understand  the  detection  period:  and  (c) 
properly  collect  the  test  specimen  and 
mail  it  to  the  laboratory.  The  labeling 
also  would  provide  information 
regarding  interpretation  of  test  results 
(e.g.,  false  positives  and  false  negatives) 
and  how  the  consumer  can  contact  a 
qualified  health  professional  for 
assistance  in  that  interpretation,  and 
obtain  professional  counseling,  if 
needed. 

To  help  manufacturers  meet  this 
criterion,  FDA  plans  to  develop 
guidance  on  issues  such  as  how  to  label 
the  test  sample  collection  system  so  that 


the  consumer  can  imderstand  the  test 
results  and  how  to  ensure  that  the 
specimen  and  the  container  remain 
properly  identified  and  intact  during 
mailing  to  the  laboratory.  The  guidance 
also  would  address  methods  for 
providing  consiuners  with  adequate 
professional  assistance  in  interpreting/ 
imderstanding  test  results  and  providing 
counseling  referrals,  if  needed.  FDA 
believes  this  third  criterion  would  also 
be  relatively  easy  to  meet. 

FDA  behaves  that  these  three  criteria 
are  needed  to  ensure  that  drugs  of  abuse 
test  sample  collection  systems  are 
accurate  and  reliable  for  use  in  a 
nonprofessional  setting— e.g.,  in  the 
home,  insuience,  sports,  or  workplace 
setting.  Without  these  restrictions.  FDA 
beUeves  that  there  cannot  otherwise  be 
reasonable  assiirance  of  the  safety  and 
effectiveness  of  OTC  test  sample 
collection  systems  for  drugs  of  abuse 
testing.  FDA  is  interested  in  comments 
from  other  agencies  concerned  with 
drug  testing  about  the  impact  of  the 
agency's  proposal. 

If  the  above  criteria  are  met.  FDA 
proposes  to  allow  companies  to  market 
OTC  drugs  of  abuse  test  sample 
collection  systems  without  first 
obtaining  premarket  approval  or 
clearance,  i.e..  if  the  criteria  are  met. 
manufactvuers  or  distributors  of  the 
product  could  go  directly  to  market. 
FDA  believes  that  these  three  criteria  are 
clear  and  that  manufacturers  or 
distributors  of  OTC  drugs  of  abuse  test 
sample  collection  systems  can  readily 
determine  for  themselves  if  those 
criteria  are  met  Should  a  manufacturer 
or  distributor  market  such  a  product 
without  meeting  these  restrictions,  the 
product  would  be  adulterated  under 
section  502(q)  of  the  act  (21  U.S.C.  352) 
and  subject  to  enforcement  action.  FDA 
solicits  comments  on  whether  510(k)'s 
for  these  devices  should  be  required, 
rather  than  the  SlG(k)  exempt  status  that 
is  being  proposed. 

Under  FDA's  proposal.  FDA  would 
regulate  drugs  of  abuse  test  sample 
collection  sjrstems  used  in  the 
insurance,  workplace,  and  sports 
settings  in  a  consistent  maimer  with 
those  systems  that  are  used  in  the  home, 
because  the  need  for  providing 
assurance  of  test  accuracy  and  rehabiUty 
applies  equally  in  all  these  areas. 
However,  as  noted  above.  FDA  would 
continue  to  exercise  its  enforcement 
discretion  with  respect  to  testing  for 
drugs  of  abuse  in  the -law  enforcement 
setting  because  there  are  other 
protections  to  ensiire  sample  integrity 
and  test  accuracy  that  are  not  available 
in  the  home,  workplace,  insurance,  and 
sports  settings. 
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FDA  believes  it  is  important  to  give 
the  marketplace  time  to  adjust  to  any 
changes  in  regulatory  approach. 
Therefore,  the  agency  is  proposing  that 
the  final  rule  become  effective  1  year 
after  publication  in  the  Federal 
Register,  but  not  earlier  than  2  years 
from  the  date  of  pubHcation  of  this 
proposed  rule.  FDA  believes  this 
provides  manufacturers  and  distributors 
adequate  notice  so  that,  if  they  wish  to 
market  a  test  sample  collection  system 
that  uses  a  specimen  for  which  there  is 
currently  no  cleared  laboratory  test  (e.g., 
hair),  there  is  adequate  time  to  conduct 
the  necessary  testing  and  submit  the 
results  to  FDA  for  review.  Following  the 
2-year  period,  a  manufacturer  or 
distributor  would  not  be  able  to  market 
an  OTC  test  sample  collection  system 
for  drugs  of  abuse  testing  unless  the 
underlying  test  has  been  cleared  by 
FDA. 

Following  publication  of  this 
proposed  rule,  FDA  will  hold  a  pubHc 
hearing  to  solich  additional  public 
comment  on  its  proposal.  A  separate 
Federal  Register  notice  will  annoimce 
the  date,  location,  and  proposed  agenda 
for  the  hearing. 

FDA's  interim  poUcy  for  drugs  of 
abuse  home  test  sample  collection 
systems  will  remain  in  place  until  the 
final  rule  becomes  effective.  During  that 
time,  FDA  intends  to  exercise  its 
enforcement  discretion  with  respect  to 
drugs  of  abuse  test  sample  collection 
systems  used  in  the  workplace, 
insurance,  or  sports  settings.  Because 
the  exercise  of  that  discretion  has  been 
FDA's  policy  for  test  sample  collection 
systems  used  in  those  settings,  the 
agency  believes  it  is  appropriate  to 
provide  notice  and  an  opportunity  for 
comment  before  instituting  a  change  in 
this  policy. 

This  proposed  rule  does  not  affect 
OTC  tests  for  drugs  of  abuse  that  are 
performed  in  the  home  setting — i.e.,  the 
testing  is  performed  in  the  home  setting 
and  the  test  results  are  read  and 
interpreted  directly  by  the  consumer, 
without  involvement  or  input  from  a 
health  professional.  These  are  referred 
to  as  "point  of  care"  tests.  When 
manufactiuers  or  distributors  market 
"point  of  care"  tests,  they  are  seUing  the 
consiuners  the  actual  test  rather  than  a 
collection  system  that  uses  a  laboratory 
to  perform  the  test.  Under  these 
circumstances,  FDA  cannot  determine 
whether  the  test  is  accurate  and  reliable 
without  premarket  review  of  the 
product.  Accordingly,  no  changes  are 
being  proposed  in  FDA's  current  policy 
of  reviewing  "point  of  care"  tests  prior 
to  marketing. 


ni.  Proposed  Reclassification 

As  part  of  this  new  regulatory  scheme, 
•and  in  accordance  with  section  513(f)(2) 
of  the  act  (21  U.S.C.  360c(f)(2)),  FDA,  on 
its  own  initiative,  is  proposing  to 
reclassify  test  sample  collection  systems 
for  drugs  of  abuse  testing  from  class  III 
to  class  I.  The  device  would  be 
identiHed  in  proposed  §  864.3260  as  a 
device  intended  to  collect  biological 
specimens  (such  as  hair,  urine,  sweat,  or 
saliva),  outside  of  a  medical  setting  and 
not  on  order  of  a  health  care 
professional  (e.g.,  in  the  home, 
insurance,  sports,  or  workplace  setting); 
to  maintain  the  integrity  of  such 
specimens  during  storage  and  transport 
in  order  that  the  matter  contained 
therein  can  be  tested  in  a  laboratory  for 
the  presence  of  drugs  of  abuse  or  their 
metabolites;  and  to  provide  access  to 
test  results  and  counseling. 

FDA  is  also  proposing  that  the  device 
be  exempt  from  the  premarket 
notification  requirements  and,  imless  it 
is  labeled  or  otherwise  represented  as 
sterile,  that  it  would  be  exempt  from  the 
current  good  manufacturing  practice 
regulations,  with  the  exception  of  21 
CFR  820.198,  with  respect  to  complaint 
files.  FDA  solicits  comments  on  whether 
there  may  be  other  unique 
circimistances  for  which  the  exemption 
from  CGMP  regulations  would  not  be 
appropriate. 

Reclassification  of  a  postamendments 
class  in  device  is  governed  by  section 
513(f)(2)  of  the  act.  This  section 
provides  that  FDA  may,  on  its  own 
initiative  or  in  response  to  a  petition, 
reclassify  a  postamendments  device 
classified  by  statute  into  class  HI.  When 
FDA  reclassifies  a  postamendments 
device  on  its  own  initiative,  the  agency 
follows  the  same  statutory  provisions 
and  regulations  that  apply  to 
reclassifications  of  such  devices  in 
response  to  a  petition. 

Under  section  513(0(2)  of  the  act,  the 
agency  is  authorized,  in  accordance 
with  section  513(d)(2)(A),  to  exempt  a 
generic  type  of  device  from,  among 
other  things,  the  requirement  of 
premarket  notification  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  after  stating 
the  reasons  for  making  such 
requirement  inapplicable.  Such  an 
exemption  permits  manufacturers  to 
introduce  into  commercial  distribution 
generic  types  of  devices  without  first 
submitting  a  premarket  notification  to 
FDA. 

The  primary  risk  to  health  presented 
by  these  products  is  the  possibiUty  that 
they  may  result  in  an  incorrect 
diagnosis.  No  in  vitro  diagnostic  test 
yields  perfect  results.  Sometimes  the 
test  misses  the  presence  of  what  it  is 


supposed  to  be  detecting  (false 
negative).  Sometimes  it  registers  the 
presence  of  the  substance  even  though 
it  is  not  present  (false  positive).  False 
positives  and/or  false  negatives  may 
also  result  from  an  error  in  the 
laboratory  testing  process.  Knowing  the 
probability  of  false  negatives  and  false 
positives,  not  just  in  abstract  terms,  but 
why  they  occur  and  whether  and  how 
the  rate  varies  among  different 
populations,  and  at  various  intervals 
following  drug  exposure,  is  essential  in 
order  to  properly  interpret  and 
communicate  the  results. 

FDA  believes  that  this  risk  to  health 
would  be  adequately  controlled  by  the 
proposed  restrictions  on  the  sale, 
distribution  and  use  of  these  products. 
The  proposed  restrictions,  which  focus 
on  the  accuracy  and  reliability  of  the 
underlying  test(s),  the  capability  of  the 
laboratory  performing  the  underlying 
test(s),  and  the  adequacy  of  the 
products'  labeling,  would  be  sufficient 
to  ensure  that  drugs  of  abuse  test  sample 
collection  systems  are  acciu^te  and 
reliable  for  use  in  a  nonprofessional 
setting.  Further,  FDA  believes  that 
premarket  notification  is  unnecessary 
because  a  manufacturer  or  distributor 
can  determine  for  themselves  if  their 
product  meets  the  restrictions  being 
proposed  in  accordance  with  section 
520(e)  of  the  act. 

In  developing  its  proposed  regulatory 
approach  for  these  products,  FDA  relied 
upon  the  existence  of  more  than  200 
FDA-cleared  urine  tests  for  detecting 
drugs  of  abuse  and  several  hundred 
laboratories  with  sufficient  capabifity  to 
conduct  the  testing,  as  well  as  the 
agency's  experience  with  premarket 
review  of  such  test  sample  collection 
systems.  This  information  led  FDA  to 
conclude  that  the  agency  can  ensure  the 
accuracy  and  reliability  of  OTC  drugs  of 
abuse  test  sample  collection  systems, 
while  minimizing  the  disruption  to  the 
marketplace,  by  reclassifying  them  into 
class  I  and  exempting  them  from 
premarket  notification  subject  to 
restrictions  on  the  sale,  distribution,  and 
use  under  section  520(e)  of  the  act. 

rv.  Comments 

Interested  persons  may,  on  or  before 
July  6, 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Received 
conunents  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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v.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday: 

1.  "Parents'  Access  to  Tests  for  Drugs  of 
Abuse;"  Interim  Policy;  October  3, 1996. 

2.  Testimony  of  William  Schultz  ttrfbre  the 
House  Subcommittee  on  Oversight  and 
Investigations;  February  6, 1997. 

3.  Summary  of  Safety  and  ECEisctiveness  for 
P950040;  Dr.  Brown's  Home  Drug  Testing 
System. 

4.  Mandatory  Guidelines  fix  Federal 
Workplace  Testing;  Substance  Abuse  and 
Mental  Health  Services  Administration;  June 
9, 1994. 

5.  Clinical  Laboratory  Improvement 
Amendments  of  1988. 

VI.  EnvironmenUl  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601-612).  The  proposed  rule 
has  been  determined  to  be  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  subject  to 
review  under  the  Executive  Order. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order,  llie  proposed 
reclassification  of  OTC  test  sample 
collection  systems  for  drugs  of  abuse 
testing  (class  III  into  class  I  exempt)  is 
reasonably  expected  to  provide 
economic  benefit  to  the  health  care 
system,  individual  consimners,  and 
regulated  industry.  At  this  time,  only  a 
very  limited  nimiber  of  OTC  products 


for  drugs  of  abuse  testing  (without 
profiessional  assistance)  are  available  to 
parents.  By  greatly  increasing  access, 
this  reclassification  would  provide 
benefits  to  famiUes  similar  to  that  which 
workplace  drug  testing  now  provides  to 
employers.  First,  testing  may  serve  as  a 
deterrent  to  drug  use.  Because  these 
products  are  marketed  to  parents  for 
testing  their  children,  they  have  the 
potential  to  prevent  the  initial 
experimentation  with  drugs  of  abuse  by 
children.  Next,  where  test  results 
already  indicate  the  use  of  drugs, 
intervention  and  treatment  based  on 
evidence  may  be  initiated  earlier  than 
intervention  and  treatment  based  on 
suspicion  of  drug  use  alone.  Early 
intervention  and  treatment  has  the 
potential  to  be  more  successful.  Finally, 
products  for  drugs  of  abuse  testing 
marketed  to  parents  may  be  used  to 
monitor  children  already  undergoing 
treatment  for  drug  use,  deterring  or  at 
least  detecting  recidivism,  which  is 
currentfy  estimated  at  30  to  50  percent. 

FDA  cannot  quantify  the  beneficial 
effect  on  the  nation's  pubUc  health  that 
will  result  from  easier  access  to  these 
tests.  Nevertheless,  the  agency  finds  that 
the  product  has  significant  potential  to 
reduce  drug  use.  As  the  nation's 
economic  costs  of  drug  abuse  are 
staggering,  estimated  at  up  to  $66  billion 
in  1990.  die  potential  benefit  from  even 
a  modest  reduction  would  be 
substantial. 

Moreover,  the  cost  to  industry  will 
fall.  Under  the  ciurent  classification, 
OTC  test  sample  collection  systems  for 
drugs  of  abuse  testing  is  a  class  III 
medical  device  requiring  %  PMA.  FDA 
has  found  that  the  median  development 
cost  for  a  PMA  ranges  from  $0.5  to  $1 
milUon.  Reclassifying  these  devices  as 
class  I  exempt,  which  do  not  undergo 
premarket  review,  means  that  neither 
new  sponsors,  nor  product  purchasers 
will  incur  these  costs.  Consequently, 
FDA  expects  the  rule  to  reduce 
regulatory  costs  at  the  same  time  that  it 
decreases  the  economic  burdens  of  drug 
abuse. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entitiea  Because  this  proposed  rule 
would  not  require  premarket  review  of 
the  vast  majority  of  OTC  test  sample 
collection  systems  for  drugs  of  abuse 


testing,  the  agency  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Therefore, 
imder  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

Vm.  Papenvork  Reducticm  Act  of  1995 

This  proposed  rule  contains 
information  collection  requirements 
which  are  subject  to  review  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995.  The  title,  description,  and 
respondent  description  of  the 
information  collection  are  shown  below 
with  an  estimate  of  the  annual  reporting 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performaiK:e  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  vaUdity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quahty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  autcnaated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
Title:  OTC  Test  Sample  Collection 
Systems  for  Drugs  of  Abuse  Testing. 
Description:  The  proposed  rule  would 
amend  the  labeling  requirements  for 
certain  in  vitro  diagnostic  products  to 
require  that  manufacturers  of  OTC  test 
sample  coUection  systems  for  drugs  of 
abuse  testing  provide  certain 
information  to  consiuners  for  the  proper 
use  of  the  test  sample  collection  system 
and  for  interpreting  the  results.  The 
purpose  of  the  regulation  is  to  assure 
that  lay  persons  collecting  samples  for 
testing  have  adequate  instructions  for 
sample  collection  and  handling  and  for 
receiving  and  understanding  the  test 
results  reported  by  laboratories 
performing  the  analyses. 
Description  of  Respondents:  Businesses 
and  other  for  profit  organizations. 
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Table  l. — Estimated  Annual  Reporting  Burden" 


21  CFR  Section 


809.10(f) 


No.  of 
Respondents 


20 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


20 


Hours  per 
Response 


100 


'  There  are  no  capitai  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Total  Hours 


2,000 


FDA  requests  comments  on  the 
accuracy  of  these  estimates  concerning 
the  number  of  entities  likely  to  be 
affected  by  the  rule  and  the  costs  to 
meet  these  requirements. 

As  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  FDA 
has  submitted  the  collections  of 
information  contained  in  the  proposed 
rule  to  OMB  for  review.  Other 
organizations  and  individuals  desiring 
to  submit  comments  regarding  the 
burden  estimate  or  any  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  should  direct  them  to  the  OfBce 
of  Information  and  Regulatory  AfEairs, 
OMB  (address  above).  Written  ' 
comments  on  the  information  collection 
requirements  should  be  submitted  by 
April  6. 1998. 

List  of  Subjects 

21  CFR  Part  809 

LabeUng,  Medical  devices. 
21  CFR  Part  864 

Blood,  Medical  devices.  Packaging 
and  containers.  Specimen  collection 
systems. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  t&  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  809  and  864  be  amended 
as  follows: 

PART  809— IN  VITRO  DIAGNOSTIC 
PRODUCTS  FOR  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  809  continues  to  read  as  follows: 

Authmity:  21  U.S.C.  331,  351,  352,  355. 
357,  360b,  360c,  360d,  360h,  360i,  360j.  371. 
372,  374.  381. 

2.  Section  809.10  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

§809.10    Labeling  for  In  vitro  diagnoedc 
products. 

(f)  The  labeling  for  over-the-counter 
(OTC)  test  sample  collection  systems  for 
drugs  of  abuse  testing  shall  bear  the 
following  information  in  language 
appropriate  for  the  intended  users: 

(1)  Adequate  instructions  for 
specimen  collection  and  handling,  and 


for  preparation  and  mailing  of  the 
specimen  to  the  laboratory  for  testing. 

(2)  An  identification  system  to  ensure 
that  specimens  are  not  mixed-up  or 
otherwise  misidentified  at  the 
laboratory,  and  that  user  anonymity  is 
maintained. 

(3)  The  intended  use  or  uses  of  the 
product,  including  what  drugs  are  and 
are  not  to  be  identified  in  the  specimen, 
a  quantitative  description  of  the 
performance  characteristics  for  those 
drugs  (e.g.,  sensitivity  and  specificity), 
and  the  detection  period. 

(4)  A  statement  mat  confirmatory 
testing  will  be  conducted  on  all  samples 
that  initially  test  positive. 

(5)  A  statement  of  warnings  or 
precautions  for  users  as  established  in 
the  regulations  contained  in  16  CFR  part 
1500  and  any  other  warnings 
appropriate  to  the  hazard  presented  by 
the  product. 

(6)  Adequate  instructions  on  how  to 
obtain  test  results  from  a  person  who 
can  explain  their  meaning,  including 
the  probability  of  £alse  positive  and  false 
negative  results,  as  well  as  how  to 
contact  a  trained  health  professional  if 
additional  information  on  interpretation 
of  test  results  from  the  laboratory  or 
foUowup  coimseling  is  desired. 

(7)  Name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor. 

3.  New  §809.40  is  added  to  subpart  C 
to  read  as  follows: 

{809.40    Restrictions  on  the  sale, 
distribution,  and  use  of  OTC  test  sample 
coNsction  systems  for  drugs  of  abuse 
tasting. 

(a)  OTC  test  sample  collection 
systems  for  drugs  of  abuse  testing, 
(§  864.3260  of  this  chapter)  are 
restricted  devices  under  section  520(e) 
of  the  act  subject  to  the  restrictions  set 
forth  in  this  section. 

(b)  Sample  testing  shall  be  performed 
in  a  laboratory  using  screening  tests  that 
have  been  approved,  cleared,  or 
otherwise  recognized  by  FDA  as 
accurate  and  reliable  for  the  testing  of 
such  specimens  for  identifying  drugs  of 
abuse  or  their  metabolites. 

(c)  Tlie  laboratory  performing  the 
test(s)  shall  have,  and  shall  be 
recognized  as  having,  adequate 
capability  to  reliably  perform  the 
necessary  screening  and  confirmatory 
tests,  including  adequate  capability  to 


perform  integrity  checks  of  the 
biological  specimens  for  possible 
adulteration. 

(d)  All  OTC  test  sample  collection 
systems  for  drugs  of  abuse  testing  shall 
be  labeled  in  accordance  with 
§  809.10(f)  and  shall  provide  an 
adequate  system  to  communicate  the 
proper  interpretation  of  test  results  fix>m 
the  laboratory  to  the  lay  purchaser. 

PART  864-41EMATOLOGY  AND 
PATHOLOGY  DEVICES 

4.  The  authority  citation  for  21  CFR 
part  864  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

5.  Section  864.3250  Specimen 
transport  and  storxige  container  is 
amended  in  paragraph  (a)  by  adding  the 
following  sentence  to  the  end  of  the 
paragraph: 

{864.3250    Specimen  transport  and 
storage  eontainsr. 

(a)  *  •  *  This  section  does  not  apply 
to  specimen  transport  and  storage 
containers  that  are  intended  for  use  as 
part  of  an  OTC  test  sample  collecticm 
system  for  drugs  of  abuse  testing. 

6.  New  §  864.3260  is  added  to  subpart 
D  to  read  as  follows: 

{884.3260    OTC  test  ssmpis  oollsction 
systems  for  drugs  of  sbuss  testing. 

(a)  Identification.  An  over-the-counter 
(OTC)  test  sample  collection  system  for 
drugs  of  abuse  testing  is  a  device 
intended  to:  Collect  biological 
specimens  (such  as  hair,  urine,  sweat,  or 
saliva),  outside  of  a  medical  setting  and 
not  on  order  of  a  health  care 
professional  (e.g.,  in  the  home, 
insurance,  sports,  or  workplace  setting); 
maintain  the  integrity  of  such 
specimens  during  storage  and  transport 
in  order  that  the  matter  cmtained 
thwein  can  be  tested  in  a  laboratory  for 
the  presmce  of  drugs  of  abuse  or  their 
metabolites;  and  provide  access  to  test 
results  and  counseling.  This  section 
does  not  apply  to  collection,  transport, 
or  laboratory  testing  of  biological 
specimens  for  the  presence  of  drugs  of 
abuse  or  their  metabolites  that  is 
performed  to  develop  evidence  for  law 
enforcement  purposes. 
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(b)  QassificatiMi.  Qass  I  (general 
controls),  llie  device  U  exempt  from  the 
pramarioBt  notificition  requirements  in 
part  807,  sulmart  E  of  this  chapter  if  it 
is  sold,  distrittuted,  and  used  hi 
accordance  with  the  raetrlcticms  set 
forth  in  $  809.40  (rf  this  chapter.  If  the 
device  is  not  labeled  or  otherwise 
represented  as  sterile,  it  is  exempt  from 
the  current  good  manufacturing  practice 
regulations  in  part  820  of  this  oiapter. 
with  the  exception  of  $  820.198,  with 
respect  to  complaint  EUes. 

Dated  Saptamber  25, 1997. 
Mk^Ml  A.  Madauna. 
Load  Deputy  Coauaisakaiarfor  the  Pood  and 
DnigAaminutratkm. 

DanaB-Shalala. 

SecntaryofHmJth  and  Human  Services. 
[FR  Doc  98-5521  Filad  3-}-«8: 8:45  am] 
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NATIONAL  INDiAHQABWW 


ZSCFRClMplerltl 

mnlmum  InlenMl  Control  Standwtto 
tef  Owning  Opwallone  for  Indii    ^ 


AfQBCY:  NaticMial  faidian  Gaming 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  This  document  announces  the 
initiation  of  the  rulemaking  process  and 
requests  information  r^evant  to 
implementing  regulations  governing 
miniimim  internal  control  standards  for 
iming  operations  operated  on  hidian 
ids.  llie  Commission  has  determined 
that  Tninimiim  internal  control 
standards  are  needed  to  ensure  the 
integrity  of  g«i"i<ng  on  Indian  lands  and 
to  safeguard  this  source  of  tribal 
revenues. 

dates:  Comments  in  response  to  this 
advance  notice  must  be  submitted  by 
April  5. 1998.  The  Commission  will  be 
holding  a  hearing  on  this  matter  on 
April  1, 1998.  in  Portland,  Oregon. 

ADDRESSES:  Commentors  may  submit 
their  comment  by  mail,  facsimile,  or 
delivery  to:  Minimum  Internal  Control 
Rule  Comments,  National  Indian 
Gaming  Commission,  Suite  9100. 1441  L 
Street  N.W..  Washington.  DC  20005.  Fax 
number  202-632-7066  (not  a  toll-free 
number).  Public  comments  may  be 
delivered  or  inspected  from  9  a.m.  until 
noon  and  from  2  p.m.  to  5  p.m.  Monday 
through  Friday. 

The  public  hearing  will  be  held  at  the 
Doubletree  Hotel  at  Uoyd  Center, 
Portland,  Oregon. 


FOR  FURTHER  MFORMATKM  COKTACT:  Mia 
Dinh  at  202-632-7003,  or  by  facsimile 
at  202-1^32-7066  (not  toll-free  niunbers.) 
SUPPI-BIBITARY  INFORMATION: 

1.  Intro4nction 

The  ladian  Gaming  Regulatory  Act 
aCRA,  or  the  Act),  25  U.S.C  2701  et 
seq.,  was  signed  into  law  on  October  17. 
1988.  The  Act  established  the  National 
Indian  Gaming  Commission  (the 
Commission).  The  IGRA  was  enacted  for 
several  purposes,  primary  among  them 
was  to  provide  a  statutory  basis  ror  the 
operation  of  gaming  by  Indian  tribes  as 
a  means  of  promoting  economic 
development  self-sufficiency  and  strong 
tribal  governments,  as  well  as  to  provide 
for  the  BBgulation  of  gaming  by  Indian 
tribes  adequate  to  shield  them  from 
organized  crime.  The  Commission  has 
determhied  that  minimum  internal 
control  standards  are  needed  to  ensure 
the  intergrity  of  gAtning  on  Indian  lands 
and  to  safeguard  this  source  of  tribal 
revenues. 

The  IGRA  expressly  authorizes  the 
Commission  to  "promulgate  such 
regulations  and  guidelines  as  it  deems 
appropriate  to  implement  the  provision 
of  this  [Act]."  25  U.S.C.  2706(b)(10). 

2.  Advttice  Notice  of  Proposed 
Rulemaking 

After  consideration  of  this  issue,  the 
NIGC  has  determined  that  the 
appropriate  course  of  action  is  to 
publi^  an  Advance  Notice  of  Proposed 
Rulemaking  to  collect  further 
information. 

Before  the  NIGC  proceeds  in  this  area, 
it  intends  to  have  the  benefit  of  a  full 
airing  of  the  issues  through  the  public 
comment  process. 

3.  Reqvest  for  Comments 

Public  comment  is  requested  to  assist 
the  NIGC  in  the  drafting  of  minimum 
internal  control  regulations.  Comment  is 
requested  on  the  following  issues: 

(a)  Should  standards  be  tiered  based 
on  the  physical  size  of  the  operation,  the 
amount  of  the  gross  revenues  derived 
from  gaming,  or  some  other  criteria? 
Please  explain. 

(b)  If  yes.  what  tiers  should  be 
adopted.  Please  explain. 

(c)  What  standards  should  apply  to  all 
operations  and  what  standards  should 
apply  to  6nly  one  or  two  tiers  and  not 
the  others? 

(d)  What  are  the  major  internal 
control  issues/problems  that  Indian 
gaining  operations  foce? 

(e)  How  long  should  the  Commission 
allow  the  tribm  to  implement  internal 
controls  that  would  comply  with  the 
regulations? 


The  Commission  soUdts  any 
additional  suggestions  and/or 
interpretations  regarding  the  issues 
raised  in  this  Advance  Notice  of 
Proposed  Rulemaking. 

4.  Pablk  Putidpatioa 

Interested  psrties  are  invited  to 
submit  comments  cm.  any  or  all  of  these 
and  other  pertinoit  issues  related  to 
minimum  interaal  control  regulations 
by  Afffil  5, 1998.  hi  triplicate  to 
Minimum  Internal  Control  Rule 
Comments,  National  Indian  Gaming 
Commission,  Suite  9100, 1441  L  Street 
N.W.,  Washington,  DC  20005.  Fax 
number  202-632-7066  (not  a  toll-free 
number).  All  written  comments 
submitted  in  response  to  this  notice  will 
be  available  for  inraection  and  copying 
in  the  NIGC  office  from  9  a.m.  until 
noon  and  from  2  p.m.  to  5  pjn.  Monday 
through  Friday.  All  timely  written 
submissions  will  be  considered  in 
determining  the  nature  of  any  proposal. 

Anthority  and  Signature 

This  Advance  Notice  of  Proposed 
Rulemaking  was  prepared  imder  the 
direction  of  Larry  Rosenthal.  Chief  of 
Staff.  National  Indian  Gaming 
Commission.  1441  L  St  N.W..  Suite 
9100.  Washington,  DC  20005. 

Signed  at  Washington,  D.C  this  27th  day 
of  Pefaniaiy,  1998. 
Lany  WiiauBtlial, 

Chie/o/Stajgr,  Natitmal  Indian  Gaming 
Commission. 
[FR  Dec  98>5656  FUed  3  4  08;  8:45  ami 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servico 

26CFRPsrt301 
[REO-20827S-87] 
RIN1645-AV32 

AlMrtemont  Of  Intsrssi;  Correction 

agency:  latemal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 

summary:  This  document  contains  a 
correction  to  REG-209276-87,  which 
waspi^liched  in  the  Federal  Registar 
on  Thursday.  January  8. 1998  (63  FR 
1086),  relating  to  the  abatement  of 
interest  attributable  to  unreasonable 
errors  or  delays  by  an  officer  or 
employee  of  the  IRS. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Audair,  (202)  622-4910  (not  a 
toll-free  number). 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  this  correction  is 
under  section  6404  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  pubUshed,  REG-2092  76-87 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Pnblication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  (REG- 
209276-87),  which  is  the  subject  of  FR 
Doc.  98-19,  is  corrected  as  follows: 

On  page  1087,  column  3,  in  the 
preamble  under  the  paragraph  reading 
"Explanation  of  Provisions",  the  first 
full  peiragraph  in  the  column  is 
corrected  to  read:  ^ 

The  provisions  of  the  regulations  are 
proposed  to  apply  to  interest  accruing 
with  respect  to  deficiencies  or  payments 
of  any  tax  described  in  section  6212(a] 
for  taxable  years  beginning  after  July  30, 
1996. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  98-5641  Filed  3-4-98;  8:45  am) 

BILLING  CODE  4830-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 
IFRL-OW-5974-3] 
RIN  2040-AC65 

Water  Quality  Standards  for  Alabama 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  water 
quality  standards  that  would  be 
applicable  to  certain  waters  of  the 
United  States  in  the  State  of  Alabama. 
If  promulgated  as  final  standards,  they 
will  supersede  use  designations  for  nine 
stream  segments  that  EPA  disapproved 
in  1986  and  1991  and  which  have  not 
been  revised  by  the  State.  EPA  is  taking 
this  action  because  it  beUeves  these 
disapproved  State  water  quality 
standards  are  inconsistent  with  the 
Clean  Water  Act  and  EPA's 
implementing  regulations.  Specifically, 
EPA  is  proposing  new  use  designations 
for  waters  of  the  State  whose  current  use 
designations  under  State  law  do  not 
meet  applicable  requirements  of  the 
Clean  Water  Act. 


DATES:  EPA  will  accept  public 
comments  on  this  rulemaking  until  May 
4, 1998.  Comments  postmarked  after 
this  date  may  not  be  considered.  A 
public  hearing  will  be  held  in 
Montgomery,  Alabama,  on  April  22, 
1998.  Both  oral  and  written  comments 
will  be  accepted  at  the  hearing. 

ADDRESSES:  An  original  plus  2  copies, 
and  if  possible  an  electronic  version  of 
comments  either  in  WordPerfect  or 
ASCII  format,  should  be  addressed  to 
Fritz  Wegener,  Water  Quality  Standards 
Coordinator,  U.S.  EPA  Region  4,  Water 
Management  Division,  Atlanta  Federal 
Center.  61  Forsyth  Street  S.W..  Atlanta, 
Georgia,  30303-3104.  A  public  hearing 
will  be  held  at  the  Holiday  Inn  Hotel 
and  Suites,  120  Madison  Avenue, 
Montgomery,  Alabama,  36104  (334- 
264-2231)  from  1-5  p.m.  and  6-10  p.m. 
on  April  22, 1998.  The  administrative 
record  for  today's  proposed  rule  is 
available  for  public  inspection  at  U.S. 
EPA  Region  4,  Water  Management 
Division,  15th  Floor,  Atlanta  Federal 
Center.  61  Forsyth  Street  S.W.,  Atlanta, 
Georgia,  30303-3104,  between  8:00  a.m. 
to  4:30  p.m.  Copies  of  all  or  portions  of 
the  record  will  be  made  available  for  a 
charge  of  20^  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  Fritz 
Wagener,  Water  Quality  Standards 
Coordinator,  U.S.  EPA  Region  4,  Water 
Management  Division,  Atlanta  Federal 
Center,  61  Forsyth  Street  S.W.,  Atlanta, 
Georgia.  30303-3104  (telephone:  404- 
562-9267). 

SUPPLEMENTARY  INFORMATION:  This 
Supplementary  Information  Section  is 
organized  as  follows: 

I.  Potentially  Affected  Entities 

II.  Background 

A.  Statutory  and  Regulatory  Background 

B.  Rebuttable  Presumption  of  Section 
101(a)  Uses 

C.  Factual  Background 

D.  Current  Alabama  Water  Quality 
Standards 

III.  Use  Designations  for  Alabama  Streams 

A.  Overview 

B.  Proposed  Use  Designations  for  Specific 
Waters  of  Alabama 

1.  Buck  Creek 

2.  Lost  Creek 

3.  Cane  Creek — Oakman  Segment 

4.  Flint  Creek 

5.  Cane  and  Town  Creeks  ()asper 
Segments) 

6.  Mobile  River 

7.  Chickasaw  Creek 

8.  Three  Mile  Creek 

C.  Request  for  Comment  and  Data 

IV.  Alternative  Regulatory  Approaches  and 

Implementation  Mechanisms 

A.  Designating  Uses 

B.  Site-Specific  Criteria 
C  Variances 

D.  Total  Maximum  Daily  Loads  (TMDLs) 

V.  Regulatory  Impact  Analysis 


A.  Evaluation  of  Possible  Pollutant 
Reduction  Responsibilities 

B.  Overview  of  Methodology  to  Estimate 
Potential  Costs  Related  to  New  Use 
Designations 

C.  Results  for  Stream  Segments  with 
Federal  Use  Designations 

VI.  Executive  Order  12866 

VII.  Regulatory  Flexibility  Act  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

VIII.  Unfunded  Mandates  Reform  Act 

IX.  Paperwork  Reduction  Act 

X.  Executive  Order  12875 

XI.  Endangered  Sp>ecies  Act 

XII.  National  Technology  Transfer  and 
Advancement  Act 

I.  Potentially  Afifiected  Entities 

Citizens  concerned  with  water  quality 
in  Alabama  may  be  interested  in  this 
rulemaking.  Entities  discharging 
pollutants  to  certain  waters  of  the 
United  States  in  Alabama  could  be 
indirectly  affected  by  this  rulemaking 
since  water  quality  standards  are  used 
in  determining  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  limits.  Potentially  affected 
entities  include: 


Category 


Industry 


Munio- 
palrties. 


Examples  of  affected  potentially 
entities 


Industries  discharging  pollutants  to 
Alat>ama  surface  waters  listed  in 
section  131.34  of  this  proposed 
rule. 

Put>liciy-owned  treatment  woilcs 
discharging  pollutants  to  Ala- 
bama surface  waters  listed  in 
section  131.34  of  this  proposed 
rule. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  NPECS  regulated 
entities  likely  to  be  affected  by  this 
action.  This  table  lists  the  types  of 
entities  that  EPA  is  now  aware  could 
potentially  be  affected  by  this  action. 
Other  types  of  entities  not  listed  in  the 
table  could  also  be  regulated.  To 
determine  whether  your  facihty, 
company  or  business  may  be  aHected  by 
this  proposed  action,  you  should 
carehilly  examine  the  list  of  waters 
identified  in  §  131.34  of  today's 
proposed  rule.  If  you  have  questions 
regarding  the  applicabiUty  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  proceeding  "For  Further 
Information  Contact"  Section. 

n.  Background 

A.  Statutory  and  Regulatory  Background 

Section  303  (33  U.S.C.  1313)  of  the 
Clean  Water  Act  (CWA  or  "the  Act") 
directs  States,  with  oversight  by  EPA,  to 
adopt  water  quaUty  standards  to  protect 
the  public  health  and  welfare,  enhance 
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the  quality  of  water  and  serve  the 
purposes  of  the  CWA.  Under  section 
303.  States  are  required  to  develop 
water  quality  standards  for  waters  of  the 
United  States  within  the  State.  Section 
303(c)  provides  that  water  quaHty 
standards  shall  include  the  designated 
use  or  uses  to  be  made  of  the  water, 
taking  into  account  the  water's  use,  and 
criteria  necessary  to  protect  those  uses. 
The  beneficial  uses  to  be  considered  by 
States  in  estabUshing  water  quality 
standards  are  specified  in  the  Act: 
public  water  supplies,  propagation  of 
fish  and  wildlife,  recreation,  agricultural 
uses,  industrial  uses  and  navigation. 
States  are  required  to  review  meir  water 
quality  standards  at  least  once  every 
three  years  and,  if  appropriate,  revise  or 
adopt  new  standards.  The  results  of  this 
triennial  review  must  be  submitted  to 
EPA,  and  EPA  must  approve  or 
disapprove  any  new  or  revised 
standards. 

Section  303(c)  of  the  CWA  authorizes 
the  EPA  Administrator  to  promulgate 
water  quality  standards  to  supersede 
State  standards  that  have  been 
disapproved,  or  in  any  case  where  the 
Administrator  determines  that  a  new  or 
revised  standard  is  needed  to  meet  the 
CWA's  requirements.  Today  EPA  is 
proposing  federal  standards  to 
supersede  portions  of  Alabama's 
standards  that  have  been  disapproved 
by  EPA  and  have  not  been  revised  by 
the  State. 

EPA  regulations  implementing  section 
303(c)  are  published  at  40  CFR  Part  131. 
Under  these  rules,  the  minimum 
elements  that  must  be  included  in  a 
State's  water  quality  standards  include: 
use  designations  for  all  water  bodies  in 
the  State,  water  quality  criteria 
suRicient  to  protect  those  use 
designations,  and  an  antidegradation 
poUcy.  See  40  CFR  131.6.  States  may 
also  include  in  their  standards  policies 
generally  affecting  the  standards' 
application  and  implementation.  See  40 
CFR  131.13.  These  policies  are  also 
subject  to  EPA  review  and  approval. 

Water  quality  standards  establish  the 
"goals"  for  a  water  body  through  the 
designation  of  beneficial  uses. 
Designated  uses  in  turn  determine  what 
water  quality  criteria  apply  to  specific 
water  bodies.  Section  101(a)(2)  of  the 
Act  establishes  as  a  national  goal  "water 
quality  which  provides  for  the 
protection  and  propagation  of  fish, 
shellfish,  and  wildhfe  and  *  *  * 
recreation  in  and  on  the  water," 
wherever  attainable.  These  national 
goals  are  commonly  referred  to  as  the 
"fishable/swimmable"  goals  of  the  Act. 
Section  303(c)(2)(A)  requires  water 
quality  standards  to  "protect  the  public 
health  and  welfare,  enhance  the  quality 


of  water,  and  serve  the  purposes  of  this 
Act."  EPA's  regulations  at  40  CFR  part 
131  interpret  and  implement  these 
provisions  by  requiring  that  water 
quality  standards  provide  for  fishable/ 
swimmable  uses  unless  those  uses  have 
been  shown  to  be  unattainable, 
effectively  creating  a  rebuttable 
presumption  of  attainability,  i.e.,  a 
default  designation  of  fishable/ 
swimmable  beneficial  uses  should 
apply.  The  mechanism  in  EPA's 
regulations  used  to  overcome  this 
presumption  is  a  use  attainability 
analysis.  (See  discussion  below.) 

Under  40  CFR  131.10(j),  States  are 
required  to  conduct  a  use  attainability 
analysis  (UAA)  whenever  the  State 
designates  or  has  designated  uses  that 
do  not  include  the  uses  specified  in 
section  101(a)(2)  of  the  CWA,  or  when 
the  State  wishes  to  remove  a  designated 
use  that  is  specified  in  section  101(a)(2) 
of  the  Act,  or  adopt  subcategories  of 
uses  that  require  less  stringent  criteria. 
Uses  are  considered  by  EPA  to  be 
attainable,  at  a  minimum,  if  the  uses  can 
be  achieved  (1)  when  effluent 
limitations  under  section  301(b)(1)(A) 
and  (B)  and  section  306  are  imposed  on 
point  source  dischargers,  and  (2)  when 
cost  effective  and  reasonable  best 
management  practices  are  imposed  on 
nonpoint  source  dischargers.  40  CFR 
131.10  lists  grounds  upon  which  to  base 
a  finding  that  attaining  the  designated 
use  is  not  feasible,  as  long  as  the 
designated  use  is  not  an  existing  use. 

A  UAA  is  defined  in  40  CFR  131.3(g) 
as  a  "structured  scientific  assessment  of 
the  factors  affecting  the  attainment  of  a 
use  which  may  include  physical, 
chemical,  biological,  and  economic 
factors'  (see  §§  131.3  and  131.10).  In  a 
UAA,  the  physical,  chemical  and 
biological  factors  affecting  the 
attainment  of  a  use  are  evaluated 
through  a  water  body  survey  and 
assessment. 

Guidance  on  water  body  survey  and 
assessment  techniques  is  contained  in 
the  Technical  Support  Manual,  Volumes 
I-III:  Water  Body  Surveys  and 
Assessments  for  Conducting  Use 
Attainability  Analyses.  Volume  I 
provides  Information  on  water  bodies  in 
general,  Volume  II  contains  information 
on  estuarine  systems  and  Volume  III 
contains  information  on  lake  systems; 
Volumes  I-II,  November  1983;  Volume 
III,  November  1984).  Additional 
guidance  is  provided  in  the  Water 
Quality  Standards  Handbook:  Second 
Edition  (EPA-«23-B-94-005,  August 
1994).  Guidance  on  economic  factors 
affecting  the  attainment  of  a  use  is 
contained  in  the  Interim  Economic 
Guidance  for  Water  Quality  Standards: 


Workbook  (EPA-823-B-95-O02,  March 
1995). 

In  developing  today's  proposal,  EPA 
developed  water  quality  standards 
according  to  the  procedures  set  out  for 
States  in  40  CFR  Part  131.  and  EPA's 
implementing  policies,  procedures,  and 
guidance.  The  basis  for  the  proposed 
rule  is  described  more  fully  below. 

B.  Rebuttable  Presumption  of  Section 
101(a)  Uses 

As  discussed  in  section  11. A.,  above, 
EPA  regulations  effectively  establish  a 
"rebuttable  presumption"  that 
"fishable/swimmable"  uses  are 
attainable  and  therefore  should  apply  to 
a  water  body  unless  it  is  affirmatively 
demonstrated  that  such  uses  are  not 
attainable.  EPA  adopted  this  approach 
in  order  to  help  achieve  the  national 
goal  articulated  by  Congress  that, 
"viiherever  attainable,"  water  quality 
provide  for  the  "protection  and 
propagation  of  fish,  shellfish  and 
wildlife"  and  for  "recreation  in  and  on 
the  water."  CWA  101(a).  While 
facilitating  achievement  of  Congress' 
goals,  the  "rebuttable  presumption" 
approach  preserves  States"  paramoimt 
role  in  estabhshing  water  quality 
standards  in  weighing  any  available 
evidence  regarding  the  attainable  uses  of 
a  particular  water  body.  The  rebuttable 
presumption  approach  does  not  restrict 
the  discretion  that  States  have  to 
determine  that  "fishable/swimmable" 
uses  are  not,  in  fact,  attainable  in  a 
particular  case.  Rather,  if  the  water 
quality  goals  articulated  by  Congress  are 
not  to  be  met  in  a  particular  water  body, 
the  regulations  simply  require  that  such 
a  determination  be  based  upon  a 
credible,  "structured  scientific 
assessment"  of  use  attainability.  See  40 
CFR  131.3(g)  (defining  use  attainability 
analysis). 

EPA  believes  that  the  rebuttable 
presumption  policy  reflected  in  these 
regulations  is  an  essential  foundation 
for  effective  implementation  of  the 
Clean  Water  Act  as  a  whole.  The  "use" 
of  a  water  body  is  the  most  fundamental 
articulation  of  its  role  in  the  aquatic  and 
human  environments,  and  all  of  the 
water  quality  protections  established  by 
the  CWA  follow  from  the  water's 
designated  use.  If  a  use  lower  than 
"fishable/swimmable"  is  designated 
based  on  inadequate  information  or 
superficial  analysis,  water  quality-based 
protections  that  might  have  enabled  the 
water  to  achieve  the  goals  articulated  by 
Congress  in  section  101(a)  may  not  be 
put  in  place.  As  a  result,  the  true 
potential  of  the  water  body  may  never 
be  realized,  and  a  resource  highly 
valued  by  Congress  may  be  forever  lost. 


JMI 


F«defal  Register  /  Vol.  63,  No.  A /Thursday.  March  5,  1998 /Proposed  Rules 


mwfi 


EPA  seeks,  through  its  oversight 
under  section  303(c)  of  the  Act,  to 
ensure  that  any  State's  decision  to 
forego  protection  of  a  water  body's 
potential  to  support  "fishable/ 
swinunable"  uses  results  from  an 
appropriately  "structured"  analysis  of 
use  attainment.  Where,  as  in  the  case  of 
these  waters  in  Alabama,  EPA 
concludes  that  the  State  failed  to 
adequately  justify  a  lower  than 
"fishable/swimmable"  use  designation, 
EPA  disapproves  the  use  designation.  In 
some  cases,  as  Alabama  has  done  with 
regard  to  most  of  the  use  classifications 
originally  disapproved  by  EPA  (see 
section  II.C,  below],  the  State  will 
revise  its  use  classifications  to  protect 
fishable/swimmable  uses.  In  other  cases, 
the  State  will  conduct  a  more  thorough 
analysis  of  use  attainability  sufficient  to 
rebut  the  rebuttable  presiunption 
reflected  in  the  regulations.  Indeed, 
Alabama  has  done  so  for  several  of  the 
streams  originally  disapproved  by  EPA 
in  1986.  Where,  however,  a  State  does 
neither,  EPA  will  undertake  federal 
rulemaking  to  ensure  the  water  quality 
goals  of  the  Act  are  effectively 
implemented. 

m  imdertaking  such  federal 
rulemakings,  EPA  believes  that  it  is 
appropriate  to  follow  the  same 
rebuttable  presumption  approach  that 
applies  under  the  regulation  to  State 
decision-making.  EPA  believes  this  is 
appropriate  for  several  reasons.  First, 
the  Agency  does  not  believe  that  it 
would  be  appropriate  to  alter  the  Part 
131  approach  to  making  use 
designations  merely  because  the  forum 
for  decision-making  has  changed  from 
the  State  to  the  federal  level.  Attaining 
the  goals  articulated  by  Congress  is  no 
less  important  when  EPA,  as  opposed  to 
a  State,  is  making  use  designation 
determinations.  Moreover,  EPA  believes 
that  failure  to  apply  the  rebuttable 
presumption  in  the  federal  context 
could  undermine  how  that  presumption 
currently  applies  to  State  decision- 
making under  the  Part  131  regulations. 
If  the  presumption  did  not  apply 
equally  in  the  State  and  federal 
decision-making  process,  a  State  could 
effectively  shift  the  burden  of 
demonstrating  attainability  simply  by 
failing  to  adequately  justify  its  use 
designation  and  thereby  triggering  a 
federal  rulemaking  proceeding. 

Therefore,  in  reaching  the  decisions 
reflected  in  this  proposed  rule,  EPA 
applied  a  rebuttable  presumption  that 
fishable/swimmable  uses  are  attainable 
for  these  nine  waters.  EPA 
acknowledges  that  the  information 
related  to  actual  and  potential  uses  of 
these  waters  is,  in  some  cases,  not 
extensive,  and  that  deciding  upon  the 


appropriate  use  designations  is  an 
inexact  practice.  At  Uiis  time,  and  as 
explained  in  detail  below,  EPA  believes 
the  available  information  regarding 
these  nine  water  body  segments  does 
not  rebut  the  presumption  that 
"fishable/swimmable"  uses  are 
attainable. 

EPA's  approach  in  this  rulemaking 
does  not  undermine  the  State's  primary 
role  in  designating  uses  for  waters  in 
Alabama.  As  before,  if,  prior  to  EPA's 
finalizing  this  rule,  the  State  undertakes 
a  sound  analysis  of  use  attainability, 
taking  into  account  appropriate 
biological,  chemical  and  physical 
factors,  and  concludes  that  the 
"fishable/swimmable"  use  is  not 
attainable  for  these  waters,  EPA  would 
approve  the  State's  action  and  not 
finalize  this  rule  (or  initiate  withdrawal 
if  the  State  submits  a  sound  analysis 
after  EPA  takes  final  action).  EPA 
encourages  the  State  and  any  other  party 
that  is  aware  of  relevant  information 
bearing  upon  the  decisions  in  this  rule 
to  provide  such  information  in  this 
rulemaking.  EPA  also  encourages  the 
State  to  continue  evaluating  the 
appropriate  use  designations  for  these 
waters. 

C.  Factual  Background 

In  a  letter  dated  October  14, 1986,  the 
EPA  Regional  Administrator  for  Region 
4  disapproved  use  designations  adopted 
by  the  Alabama  Department  of 
Environmental  Management  (ADEM)  for 
49  stream  segments  because  the  State 
failed  to  justify  use  classifications  lower 
than  "fishable/swimmable"  uses  in 
accordance  with  40  CFR  131.10(j). 
Although  the  State  had  previously 
submitted  use  attainability  analyses  for 
these  stream  segments,  the  analyses  did 
not  adequately  describe  the  basis  for  the 
lower  use  classifications,  nor  did  they 
provide  adequate  information  to 
determine  if  such  classifications  were 
appropriate.  From  1986  to  1991.  20  of 
the  use  designations  were  either 
upgraded  to  the  Fish  and  Wildlife  use 
classification  (F&W  use)  by  ADEM  or 
approved  as  the  Agricultural  and 
Industrial  Water  Supply  use 
classification  (A&I  use)  by  EPA.  On  July 
18, 1991,  the  EPA  Regional 
Administrator  for  Region  4  disapproved 
30  beneficial  use  designations  adopted 
by  ADEM,  29  of  which  were  previously 
disapproved  in  1986,  plus  the  beneficial 
use  designation  for  one  additional 
stream  segment  which  lacked  a  use 
attainability  analysis. 

Between  July  18, 1991  and  today's 
proposal,  AJDE^  has  upgraded  to  the 
F&W  use  13  of  the  stream  segments 
disapproved  by  EPA.  Most  recently,  on 
May  30, 1997,  ADEM  adopted  F&W  use 


classifications  for  Hog  Bayou,  Pigeon 
Creek,  Unnamed  Tributary  of  Pigeon 
Creek,  Rocky  Creek.  Hollinger  Creek, 
Sougahatchee  Creek,  Sugar  Creek  and 
Little  Bear  Creek.  EPA  approved  these 
changes  to  the  Alabama  water  quality 
standards  on  December  9, 1997.  Thus, 
as  of  today's  proposal,  there  are  17 
stream  segments  for  which  EPA  has 
disapproved  the  State  use  designation 
classifications.  In  a  separate  State  action 
on  April  22, 1997.  the  length  of  seven 
of  these  17  remaining  segments 
classified  for  less  than  "fishable/ 
swinunable"  uses  was  reduced, 
reflecting  upgrades  of  a  portion  of  each 
of  these  segments  to  the  F&W  use 
classifications  by  the  State.  However. 
the  remaining  portions  of  these  seven 
streams  remains  subject  to  EPA's 
disapproval. 

On  September  18, 1996  the  Legal 
Environmental  Assistance  Foundation, 
Inc.  (LEAF)  filed  suit  in  District  Court 
in  Alabama  against  EPA  for  failing  to 
propose  replacement  Water  Quality 
Standards  for  12  stream  segments  in 
Alabama  designated  as  "Agricultural 
and  Industrial  Water  Supply"  or 
"Industrial  Operations"  which  EPA  had 
previously  disapproved.  LEAF  v. 
Browner  No.  CV-96-ETC-2454-S.  On 
September  11. 1997  EPA  and  the 
plaintiffs  entered  into  a  consent  decree 
covering  9  of  these  stream  segments. 
(EPA  agreed  outside  the  context  of  the 
consent  decree  to  continue  evaluation  of 
the  other  three  segments  identified  in 
the  lawsuit).  Under  the  terms  and 
conditions  of  the  consent  decree,  EPA 
was  required  to  sign  a  Federal  Register 
notice  proposing  federal  use 
designations,  or  withdraw  the  EPA 
disapproval  of  the  existing  Alabama 
standards  for  these  waters,  by  February 
28, 1998.  Since  the  signing  of  the 
consent  decree,  2  of  these  9  streams 
have  been  upgraded  to  the  F&W  use 
classification  by  ADEM  and  approved 
by  EPA,  and  therefore  are  not  covered 
by  today's  proposed  federal  water 
quality  standards.  Today's  proposal 
covers  the  remaining  7  streams  subject 
to  the  consent  decree,  as  well  as  an 
additional  2  other  streams  still  subject 
to  EPA's  outstanding  disapproval.  EPA 
is  continuing  to  evaluate  available 
information  regarding  the  remaining  8 
segments  subject  to  EPA's  outstanding 
disapproval  for  the  purposes  of 
determining  whether  federal  use 
designations  should  be  proposed  for 
those  waters. 

On  January  29, 1997,  EPA  pubUshed 
in  the  Federal  Register  (62  FR  4115)  a 
notice  of  request  for  information  and 
announced  a  public  hearing  to  solicit 
any  information  from  interested  parties 
which  would  assist  the  Agency  in 
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evaluating  existing  and  potential 
beneficial  uses  of  waters  of  the  State  of 
Alabama.  A  public  hearing  was  held  on 
February  26, 1997  in  Montgomery, 
Alabama.  EPA  received  91  oral  and 
written  comments  from  interested 
parties,  and  has  considered  that 
information  in  the  development  of 
today's  proposal. 

As  discussed  above,  the  federal  water 
quality  standards  regulations  require 
that  water  quality  standards  provide  for 
fishable/swimmable  uses  unless  it  has 
been  demonstrated  that  attaining  the 
designated  beneficial  uses  is  not  feasible 
for  any  of  the  reasons  described  in  40 
CFR  131.10(g).  Whenever  the  State 
designates  or  has  designated  uses  that 
do  not  include  these  fishable/ 
swimmable  uses  or  when  the  State 
wishes  to  remove  a  designated  use  that 
is  not  an  existing  use,  a  use  attainability 
analysis  must  be  completed  and 
submitted  to  EPA  for  review. 

D.  Current  Alabama  Water  Quality 
Standards 

Alabama's  water  quality  regulations  at 
335-6-10  and  335-6-11,  revised  most 
recently  on  May  30, 1997,  contain  the 
following  use  classification  categories: 
surface  waters  for  public  water  supply, 
swimming  and  other  whole  body  water 
contact  sports,  shellfish  harvesting,  fish 
and  wildlife,  agricultural  and  industrial 
water  supply,  industrial  operations,  and 
navigation.  Alabama  has  not  adopted  a 
default  use  classification  for  unsurveyed 
waters  into  the  state  water  quality 
standards.  The  seven  use  designations 
contained  in  335-6-10  have  been 
applied,  singly  or  in  some  combination, 
to  all  surface  waters  of  Alabama.  As 
discussed  above,  in  section  n.C,  EPA 
disapproved  A&I  use  classifications  for 
the  9  streams  segments  in  today's 
proposal.  Based  upon  written 
correspondence  and  conversations  with 
Alab{una's  Department  of 
Environmental  Management,  it  is  EPA's 
understanding  that  current  State 
practice  relies  on  a  demonstration  that 
"fishable/swimmable"  uses  have 
actually  been  attained  before  the  State 
takes  action  to  adopt  the  higher  use  into 
water  quality  standards.  In  EPA's  view, 
Alabama's  approach  assumes  the 
unattainability  of  "fishable/swimmable" 
uses,  in  impaired  waters,  by  requiring  a 
demonstration  that  fishable/swimmable 
uses  are  actually  attained  before  they 
will  be  protected.  This  is  inconsistent 
with  the  requirements  of  40  CFR  Part 
140  131.10.  (See  discussion  above.) 

EPA  is  proposing  that  nine  stream 
segments  be  classified  as  subject  to  the 
Fish  and  Wildlife  use  set  out  at  335-6- 
10-. 03  of  the  State's  regulations.  In 
developing  today's  proposal,  EPA 


evaluated  Alabama's  existing  water 
quality  standards  to  determine  which 
State  use  designations  correspond  to 
"fishable/swimmable"  uses,  and  would 
therefore  ensure  protection  of  the  CWA 
section  lOl(a)  goals.  Rather  than 
establish  new  federal  use  designations 
for  these  Alabama  waters,  EPA  believes 
it  is  preferable  to  apply  use  designations 
that  both  meet  the  goals  of  the  CWA  and 
would  be  consistent  with  longstanding 
State  standards  regulations.  Because 
water  quality  standards  for  these 
segments,  if  ultimately  promulgated, 
will  be  the  basis  for  establishing  NPDES 
permit  limits  by  the  State,  the  Agency 
believes  that  utilizing  an  existing  State 
use  designation  will  facilitate 
implementation  of  the  standards.  This 
also  facilitates  withdrawal  of  federal 
standards  in  the  future,  if  Alabama  takes 
appropriate  action  justifying  such 
withdrawal. 

Subsection  335-6-10-.09(4)  includes 
the  descriptions  of  the  Fish  and  Wildlife 
uses  and  conditions  and  specific  criteria 
necessary  to  support  the  Fish  and 
Wildlife  use.  Subsection  335-6-10- 
.09(4)  (a),  (b),  (c)  and  (d)  specify  the 
usage  of  waters  classified  for  Fish  and 
Wildlife  uses,  as  follows: 

(4)(a)  Best  usage  of  waters:  Fishing, 
propagation  of  fish,  aquatic  life,  and  wildlife, 
and  any  other  usage  except  for  swimming 
and  water-contact  sports  or  as  a  source  of 
water  supply  for  drinking  or  food  processing 
purposes. 

(4)(b)  Conditions  related  to  best  usage:  the 
waters  will  be  suitable  for  fish,  aquatic  life 
and  wildlife  propagation.  The  quality  of  salt 
and  estuarine  waters  to  which  this 
classification  is  assigned  will  also  be  suitable 
for  the  propagation  of  shrimp  and  crabs. 

(4)(c)  Other  usage  of  waters:  It  is 
recognized  that  the  waters  may  be  used  for 
incidental  water  contact  and  recreation 
during  June  through  September,  except  that 
water  contact  is  strongly  discouraged  in  the 
vicinity  of  discharges  or  other  conditions 
beyond  the  control  of  the  Department  or  the 
Alabama  Department  of  Public  Health. 

(4)(d)  Conditions  related  to  other  usage: 
The  waters,  under  proper  sanitary 
supervision  by  the  controlling  health 
authorities,  will  meet  accepted  standards  of 
water  quality  for  outdoor  swimming  places 
and  will  bt  considered  satisfactory  for 
swimming  and  other  whole  body  water- 
contact  sports. 

If  EPA  promulgates  final  water  quality 
standards  as  proposed,  Alabama's 
existing  water  quality  criteria  adopted  to 
protect  the  F&W  use  would  apply  to 
these  waters.  These  criteria  are  set  out 
at  335-fr-10-.05  (General  Conditions 
Applicable  to  All  Water  Criteria),  335- 
6-10-.06  (Minimum  Conditions 
Applicable  to  All  State  Waters),  335-6- 
10-.07  (Toxic  Pollutant  Criteria 
Applicable  to  State  Waters),  and  335-6- 


10-.09(4)  (Specific  Water  Quality 
Criteria — Fish  and  Wildlife  use). 

Subsection  335-d6-10-.05  establishes 
State  policies  applicable  to  all  State 
waters  regarding  analytical  procedures, 
collection  of  samples  used  to  determine 
compliance  with  water  quality  criteria, 
mixing  zones,  criteria  exceedances  due 
to  natural  conditions,  recreational  use  of 
State  waters,  and  schedules  of 
compliance  with  new  water  quality 
standards.  Compliance  with  a  modified 
effluent  limit  based  on  a  new  standard 
is  required  as  soon  as  possible,  "but  in 
all  cases  within  three  years  of  the 
adoption  of  the  new  standard." 

Subsection  335-10-.06  contains  the 
"fi«e  fi-om"  toxicity  provisions  of 
Alabama's  water  quality  standards 
applicable  to  all  State  waters.  These 
provisions  relate  to  general  protection  of 
State  waters  from  adverse  effects  due  to 
substances  attributable  to  sewage, 
industrial  wastes  or  other  wastes  from 
settling,  floating,  and  toxicity. 

Section  335-6-10.07  includes  a 
tabular  listing  of  water  quality  criteria 
applicable  to  State  waters  pursuant  to 
applicable  designated  uses.  Included  are 
numeric  criteria  or  criteria  equations  for 
protection  of  aquatic  life  frt)m  acute 
toxic  effects  for  24  parameters  (which 
apply  to  all  State  waters  except  those 
waters  classified  for  Navigation  or 
Industrial  Operations  uses),  numeric 
criteria  or  criteria  equations  for 
protection  of  aquatic  life  from  chronic 
toxic  effects  for  29  parameters  (which 
apply  to  all  State  waters  except  those 
waters  classified  for  Navigation, 
Industrial  Operations,  or  Agricultural 
and  Industrial  Water  Supply  uses), 
human  health-based  criteria  equations 
and  Maximum  Contaminant  Levels  for 
100  parameters  (applicable  to  waters 
classified  for  drinking  water  piuposes), 
and  the  minimum  instream  design  flows 
to  be  used  in  application  of  water 
quality  criteria. 

This  section  also  includes  the  criteria 
equations  for  98  parameters  for 
protection  of  human  health  from  the 
consumption  of  fish  and  shellfish 
applicable  to  all  State  waters.  Since  the 
State's  human  health-based  water 
quality  criteria  apply  to  all  State  waters, 
regardless  of  classification,  hiunan 
health  criteria  were  not  considered  to 
have  a  direct  effect  in  the  analysis  of 
proposed  revised  classifications  of  Fish 
and  Wildlife  uses  for  waters  considered 
in  this  rulemaking. 

Subsection  335-6-10.09(4)(e) 
(Specific  criteria)  contains  the  water 
quality  criteria  related  to  the  protection 
of  the  above  uses,  including  numeric 
and/or  narrative  criteria  for  pH, 
temperature,  dissolved  oxygen,  whole 
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effluent  toxicity,  bacteria,  radioactivity 
and  turbidity. 

Criteria  for  protection  of  aquatic  life 
for  dissolved  oxygen  (DO)  are  contained 
in  the  Alabama  water  quality  standards 
at  Subsection  (4](e](4],  which  includes, 
in  pertinent  part: 

(i)  For  a  diversified  warm  water  biota, 
including  game  fish,  daily  dissolved 
oxygen  concentrations  shall  not  be  less 
than  5  mg/1  at  all  times;  except  under 
extreme  conditions  due  to  natural 
causes,  it  may  range  between  5  mg/1  and 
4  mg/1,  provided  that  the  water  quality 
is  favorable  in  all  other  parameters.  The 
normal  seasonal  and  daily  fluctuations 
shall  be  maintained  above  these  levels. 

(ii)  In  coastal  waters,  surface 
dissolved  oxygen  concentrations  shall 
not  be  less  than  5  mg/1,  except  where 
natural  phenomena  cause  the  value  to 
be  depressed. 

(iii)  In  estuaries  and  tidal  tributaries, 
dissolved  oxygen  concentrations  shall 
not  be  less  than  5  mg/1,  except  in 
dystrophic  waters  or  where  natural 
conditions  cause  the  value  to  be 
depressed,  (iv)  In  the  application  of 
dissolved  oxygen  criteria  referred  to 
above,  dissolved  oxygen  shall  be 
measured  at  a  depth  of  5  feet  in  waters 
10  feet  or  greater  in  depth;  and  for  those 
waters  less  than  10  feet  in  depth, 
dissolved  oxygen  criteria  will  be 
applied  at  mid-depth. 

Subsection  335-6-10-.09(4)(e)  also 
includes  a  reference  to  toxicity-based 
criteria  applicable  to  the  Fish  and 
Wildlife  use  in  section  335-6-10-.07. 
This  Subsection  includes  narrative 
criteria  for  the  protection  firom  adverse 
effects  of  taste,  odor,  and  color  effects, 
including  aesthetic  qualities,  as  well  as 
narrative  criteria  for  the  protection  of 
palatability  and  marketability  of  fish, 
wildlife,  shrimp  and  crabs  taken  from 
State  waters. 

m.  Use  Designations  for  Alabama 
Streams 

A.  Overview 

As  discussed  above,  the  Agency 
believes  that  it  is  appropriate  to  apply 
a  rebuttable  presumption  that  "fishable/ 
swimmable"  uses  are  attainable  in  these 
waters.  In  terms  of  Alabama's  water 
quality  standards,  the  Agency  believes 
that  the  F&W  use  designation 
appropriately  reflects  "fishable/ 
swimmable"  uses.  EPA  has  evaluated 
the  information  available  to  the  Agency 
to  determine  whether  that  information 
demonstrates  the  F&W  use  is  not 
attainable  for  any  of  these  waters  (i.e., 
to  rebut  the  rebuttable  presumption). 
EPA's  analysis  has  been  informed  by 
regulatory  provisions  and  technical 
guidance  that  EPA  has  provided  to 


States  for  the  development  of  UAAs.  As 
noted  above,  EPA  regulations  define  a 
use  attainability  analysis  as  an 
assessment  of  the  factors  affecting 
attainment  of  a  use,  which  may  include 
"physical,  chemical,  biological  and 
economic  factors  *  *  *."  40  CFR 
131.3(g).  Consistent  with  this  provision, 
but  within  the  limitations  of  the  data 
and  information  available,  EPA 
evaluated  several  categories  of 
information  in  today's  analysis  of  use 
attainability. 

First,  the  Agency  evaluated  available 
information  regarding  the  existing 
chciracteristics  of  the  waters  in  terms  of 
the  biological  communities  that  are 
present.  If,  in  fact,  the  waters  currently 
support  biological  communities 
commensurate  with  the  F&W  use 
designation,  EPA  considered  this  to  be 
very  strong  evidence  in  favor  of  the 
conclusion  that  such  a  use  is,  in  fact, 
attainable.  To  facilitate  evaluation,  EPA 
reviewed  the  technical  literature  and 
examined  studies  performed  by  federal. 
State,  or  local  agencies.  EPA  considered 
all  the  information  that  it  could  obtain 
prior  to  today's  proposal  regarding  these 
streams'  biology.  However,  in  certain 
cases,  this  information  was  quite 
limited.  As  discussed  below,  EPA  is 
interested  in  obtaining  from  the  public 
any  additional  information  regarding 
the  biological  state  of  these  waters. 

EPA  recognizes  the  presence  of 
aquatic  life  in  a  water  is  not  the  only 
information  which  should  be  reviewed 
when  evaluating  designated  uses. 
Significant  exceedances  of  criteria 
established  to  protect  "fishable/ 
swimmable"  uses  may  indicate  that, 
notwithstanding  the  existing  aquatic 
community,  the  use  is  impaired  to  some 
extent.  In  such  cases,  full  attainment  of 
the  use  might  lead  to  development  of  a 
more  robust  and  diverse  aquatic 
community  than  is  currently  present. 
Therefore,  in  addition  to  evaluating 
available  biological  information,  the 
Agency  also  reviewed  available 
information  regarding  ambient  stream 
chemical  characteristics.  EPA  extracted 
chemical-specific  data  from  the  EPA 
Storage  and  Retrieval  (STORET)  data 
base,  which  houses  ambient  water 
quality  data  for  water  bodies  throughout 
the  United  States,  including  Alabama. 
EPA's  evaluation  focused  on  those 
pollutant  parameters  for  which  new  or 
more  stringent  criteria  would  apply  to 
the  affected  stream  segment  imder  the 
proposed  rule.  According  to  the 
procedures  contained  in  Chapter  335  of 
the  Alabama  Department  of 
Environmental  Management 
Regulations,  chronic  aquatic  life 
protection  criteria  are  applied  to  stream 
segments  classified  as  F&W  use, 


whereas  only  acute  aquatic  life  criteria 
are  applied  for  A&I  use  protection.  For 
all  pollutants  except  dissolved  oxygen 
(DO),  EPA  generated  summary  statistics 
(minimum,  average,  and  maximum 
values  on  record)  for  the  ambient  water 
quality  within  each  affected  stream 
segment  and  compared  them  to  the  State 
water  quality  criteria  applicable  to  the 
F&W  use  designation.  EPA  then 
evaluated  the  extent  to  which  current 
ambient  stream  chemical  concentrations 
met  the  applicable  criteria. 

Alabama's  criterion  for  DO  adopted  to 
protect  and  maintain  the  F&W  use  is  a 
minimum  of  5  mg/L  unless  natural 
factors  preclude  the  attainment  of  a  5 
mg/L  standard,  in  which  case  the 
criterion  is  4  mg/L.  In  determining 
whether  stream  segments  currently  meet 
this  criterion,  data  were  obtained  from 
STORET  and  analyzed  by  year  and 
month.  September  generally  had  the 
lowest  DO  concentrations  and  the 
lowest  stream  flow  and  was  considered 
to  represent  the  worst  situation  that 
would  be  found  on  average.  For 
purposes  of  EPA's  analysis,  if  the  mean 
of  September  DO  values  was  above  4 
mg/L.  then  the  criterion  was  deemed  to 
be  met.  If  the  mean  of  September  DO 
values  was  below  4  mg/L,  then  EPA 
performed  an  analysis  using  a 
mathematical  model  to  project  the 
increase  in  DO  that  would  result  from 
removing  the  biological  oxygen  demand 
(BOD)  from  point  source  discharges  to 
each  segment.  If  the  resulting  E)0 
concentration  was  above  4  mg/L,  then 
EPA  concluded  that  the  criterion  could 
be  met  if  appropriate  controls  were 
established  for  point  and  nonpoint 
source  discharges. 

The  above  analysis  was  carried  out 
solely  to  provide  an  estimate  of  the 
extent  to  which  DO  conditions  appear  to 
be  commensurate  with  the  F&W  use.  It 
should  be  recognized  that  the 
completion  of  more  definitive  wasteload 
allocations  could  be  needed  for  the 
purposes  implementing  water  quaUty 
control  programs  to  ensure  attainment 
of  the  F&W  use  designation  ultimately 
promulgated  by  EPA. 

If  significant  exceedances  of  F&W 
water  quality  criteria  (in  terms  of 
relative  magnitude  above  the  applicable 
criteria,  duration  and  frequency  of 
exceedance  above  the  criteria,  and  the 
number  and  types  of  pollutants)  had 
occurred  on  a  consistent  basis,  such 
information  could  suggest  that  a  F&W 
use  is  not  being  fully  attained  currently. 
Considerable  judgment,  however,  must 
be  exercised  when  evaluating  the  extent 
to  which  current  exceedances  of  water 
quality  criteria  in  the  stream  indicate 
that  the  F&W  use  is  not,  in  fact, 
attainable  within  the  meaning  of  the 
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water  quality  standards  regulations. 
Findings  regarding  attainability  must 
take  into  account  not  only  present 
circumstances,  but  also  the  pollutant 
reductions  that  would  be  achieved,  at  a 
minimum,  through  imposition  of 
technology-based  controls  for  point 
sources  as  well  as  implementation  of 
best  management  practices  for  nonpoint 
sources. 

Moreover,  where  the  biological  and 
other  information  indicates  that  a  water 
body  is  or  could  be  generally  supportive 
of  the  F&W  use,  exceedances  of  criteria 
for  particular  pollutant  parameters 
might  not,  in  fact,  support  a  conclusion 
that  such  a  use  is  not  currently  being 
attained  or  is  otherwise  unattainable. 
Rather,  in  some  cases  an  aquatic 
community  could  have  acclimated  to 
ambient  conditions  which  are  less  than 
ideal  and  the  best  approach  may  be  to 
adopt  site-specific  criteria  protective  of 
that  F&W  use  for  the  particular  water 
body  (see  discussion  of  alternative 
regulatory  approaches  in  section  IV.B., 
below).  Thus,  in  evaluating  the 
signiHcance  of  a  water  body's 
exceedance  of  F&W  criteria,  EPA 
weighed  that  information  along  with 
consideration  of  other  related  factors 
(e.g.,  biological  and  physical 
characteristics,  habitat,  flow  regime, 
tidal  influences,  etc.),  as  well  as  the 
types  of  pollutants  at  issue  and  the 
signiTicance  of  any  impairment,  as  well 
as  discharger-specific  information 
described  below. 

The  last  broad  category  of  information 
considered  by  EPA  in  its  decision- 
making process  was  monitoring  < 
information  for  each  of  the  dischargers 
on  the  nine  stream  segments  (as 
reflected  in  Discharge  Monitoring 
Reports  or  DMRs).  As  discussed  in 
detail  in  section  V.C,  below,  EPA 
analyzed  the  extent  to  which  the 
proposed  federal  use  designations 
would  require  any  facility  to  meet  more 
stringent  NPDES  permit  limits  and,  if 
so,  what  types  of  controls  would  be 
needed  by  these  facilities  to  meet  such 
limits.  Discharger  information  was  used 
in  one  of  two  ways  by  the  Agency.  First, 
monitoring  data  was  used  to  assess  the 
contribution  of  the  point  source 
dischargers  to  the  affected  stream 
segment  in  order  to  assist  in  the 
determination  of  whether  F&W  uses 
could  be  achieved.  Second,  the  Agency 
used  the  monitoring  data  to  determine 
whether  dischargers  would  need  to 
significantly  alter  their  operations  (or 
could,  in  fact,  meet  permit  limits  that 
would  be  associated  with  the  F&W  use). 
Information  indicating  that  dischargers 
could  generally  meet  such  revised  limits 
would  support  the  presumption  that  the 
F&W  use  is  attainable. 


An  additional  factor  considered 
carefully  by  EPA  in  its  analysis  has  been 
the  State  of  Alabama's  analysis  of  use 
attainability.  As  discussed  above,  the 
State  has  previously  determined  that  the 
A&I  use  was  appropriate  for  these 
waters  and,  in  some  cases,  submitted 
some  analyses  in  support  of  those 
designations.  While  EPA  disapproved 
the  use  designations  on  the  grounds  that 
the  State  had  not  provided  use 
attainability  analyses  that  would  meet 
applicable  EPA  requirements  (i.e.,  the 
analyses  jjrovided  by  the  State  focused 
on  a  facility's  inability  to  meet  revised 
F&W  permit  limits  instead  of  a  broader 
evaluation  of  the  factors  which  might 
preclude  a  stream  segment  h-om 
attaining  the  F&W  use),  the  Agency 
nonetheless  carefully  evaluated  the 
State's  conclusions  and  any  supporting 
information.  EPA  also  considered 
initiatives  that  may  be  underway  to 
address  point  and  nonpoint  sources  of 
pollution. 

Finally,  one  important  factor 
considered  by  EPA  was  the  use 
designations  adopted  by  the  State  for 
similar  or  proximate  areas.  Where  a 
segment  designated  as  A&I  was  similar 
in  character  to  segments  d^ignated  as 
F&W  by  the  State,  in  particular  if  the 
F&W  stream  segment  was  located  close 
to  the  A&I  stream  segment,  the  Agency 
considered  such  information  to  strongly 
favor  the  presumption  of  attainability  of 
the  F&W  use. 

B.  Proposed  Use  Designations  for 
Specific  Waters  of  Alabama 

Based  upon  the  approach  described 
above,  EPA  has  evaluated  any  available 
information  to  determine  whether  it  is 
sufficient  to  rebut  the  presumption  the 
Fish  and  Wildlife  use  designation  is 
attainable  for  the  nine  stream  segments 
in  today's  proposal.  Each  segment  is 
addressed  below. 

If,  prior  to  any  final  rulemaking  by 
EPA,  Alabama  classifies  any  of  the  nine 
stream  segments  with  use  designations 
consistent  with  the  CWA  and  40  CFR 
Part  131,  EPA  will  approve  those  use 
designations  and  not  include  such 
stream  segments  in  any  final  rule 
promulgated  by  EPA. 

1.  Buck  Cieek 

Ambient  monitoring  for  several 
pollutants  (including  in  part,  nutrients, 
DO,  and  BOD),  was  performed  by  EPA 
in  Buck  Creek  for  4  days  in  1995. 
/according  to  these  monitoring  data,  the 
DO  (reported  as  an  average  of  two 
samples  on  each  occasion)  upstream 
from  the  Alabaster  Waste  Water 
Treatment  Plant  (WWTP),  which  is  the 
only  permitted  point  source  on  Buck 
Creek,  was  below  the  5  mg/L  criterion 


on  3  of  4  occasions;  DO  directly 
downstream  from  the  Alabaster  WWTP 
was  above  the  DO  criterion  on  all  four 
occasions;  DO  about  1  mile  downstretim 
from  the  Alabaster  WWTP,  was  above  5 
mg/L  on  3  of  4  occasions.  However,  the 
stream  DO  levels  never  fell  significantly 
below  the  DO  criterion  and  were 
typically  above  3.8  mg/L. 

Alabama  recently  upgraded  the  lower 
portion  of  Buck  Creek  to  the  F&W  use. 
EPA  is  unaware  of  information 
indicating  that  water  quality  conditions 
on  the  portion  of  Buck  Creek  that  is 
subject  to  this  proposal  is  significantly 
different  from  the  portion  that  Alabama 
has  upgraded  to  the  F&W  use.  The 
alleged  inabiUty  of  the  Alabaster  WWTP 
to  meet  permit  limits  based  on  the  F&W 
criteria  for  DO  is  the  rationale  ADEM  is 
using  to  maintain  the  A&I  use  for  this 
portion  of  Buck  Creek.  However,  as 
discussed  further  below,  EPA  does  not 
believe  that  designated  uses  should  be 
determined  solely  based  upon  the 
ability  of  a  particular  discharger  to  meet 
permit  limits  for  a  particular  pollutant. 
In  the  case  of  this  discharger,  moreover, 
EPA  believes  that  the  existing  effluent 
quality  is  very  close  to  the  permit  limit 
that  would  likely  be  imposed  to  assure 
compliance  with  the  DO  criterion  for 
the  F&W  use,  based  on  the  natural,  low- 
flow  conditions  of  this  water  body. 

Taking  into  account  the  proximity  of 
the  segment  to  waters  designated  as 
F&W,  the  available  (although  limited) 
DO  data,  as  well  as  the  likely  negligible 
impact  of  an  upgrade  on  the  only 
discharger  on  this  segment,  EPA 
believes  that  proposing  the  F&W  use 
designation  for  this  stream  is 
appropriate. 

2.  Lost  Creek 

In  1993,  two  field  studies  were 
performed  by  ADEM  on  Lost  Creek. 
During  the  June  1993  study  of  Lost 
Creek,  DO  values  at  all  stations, 
including  stations  downstream  from  the 
Carbon  Hill  WWTP  discharge,  were 
reported  above  the  5.0  mg/L  F&W 
criterion.  The  results  from  the  second 
study  performed  in  September  1993 
were  similar  to  the  first  in  that  DO 
values  at  most  stations  were  reported 
above  the  5.0  mg/L  criterion.  However, 
the  DO  occasionally  dropped  to  just 
below  the  F&W  criterion  at  two  stations 
located  6  to  7  miles  downstream  from 
the  discharge  from  the  Carbon  Hill 
WWTP.  These  two  stations  are  also 
located  just  downstream  from  Mill 
Creek  and  Cheatham  Creek,  two 
tributaries  to  Lost  Creek. 

Based  on  available  information,  EPA 
proposes  to  upgrade  this  stream  segment 
to  the  F&W  use  designation.  This 
segment  of  Lost  Creek  is  8.2  miles  long. 
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and  is  located  between  upstream  and 
dowrnstream  segments  each  classified  as 
F&W.  The  geographic  relationship 
between  this  segment  and  other 
segments  classified  as  F&W  by  the  State 
supports  a  conclusion  that  the 
appropriate  use  designation  for  this 
segment  should  also  be  the  F&W  use. 
EPA  is  aware  of  no  information 
indicating  that  the  biological,  physical 
or  chemical  characteristics  of  this 
segment  are  so  substantially  different 
from  the  surrounding  segments  that  its 
use  designation  should  be  lower  than 
those  segments.  Moreover,  given  the 
length  of  this  segment,  EPA  believes  it 
is  reasonable  to  infer  fish  migration 
from  the  stream  segments  classified  as 
F&W  into  the  segment  currently 
classified  as  A&I. 

The  primary  characteristic 
distinguishing  this  stream  segment  and 
the  surrounding  segments  classified  as 
F&W  by  the  State  is  that  it  is  influenced 
by  the  discharge  from  the  Carbon  Hill 
Wastewater  Treatment  Plant,  hi  a  draft 
UAA  provided  to  EPA,  ADEM  sought  to 
justify  the  A&I  use  designation  for  this 
segment  on  the  presumed  inability  of 
that  plant  to  meet  NPDES  permit  limits 
that  would  need  to  be  imposed  on  that 
plant  to  meet  the  F&W  criterion  for  DO. 
As  stated  above,  however,  EPA  believes 
that  determining  the  appropriate  use 
designation  for  a  water  requires 
consideration  of  both  the  actual  and 
potential  circumstances  in  the  water 
body,  and  should  not  be  determined 
solely  based  upon  the  ability  of  a 
particular  discharger  to  meet  permit 
limits  for  a  particular  pollutant.  As 
discussed  further  below,  if  attainment  of 
a  particular  permit  limit  is  not  feasible 
for  a  particular  discharger,  the 
appropriate  mechanism  for  dealing  with 
that  circumstance  may  be  a  variance, 
rather  than  failing  to  protect  the 
attainable  uses  of  the  water  body  as  a 
whole.  While  Alabama  has  chosen  not 
to  include  variance  procedures  in  its 
standards,  EPA  does  not  believe  that  the 
use  designation  for  an  entire  water  body 
should  necessarily  turn  on  the 
feasibility  of  a  particular  discharger's 
meeting  certain  permit  limits.  For  the 
purposes  of  this  rule,  moreover,  the 
Agency  is  proposing  a  federal  variance 
procedure  (see  discussion  in  section 
IV.). 

In  any  case,  based  on  an  evaluation 
conducted  by  EPA,  the  Agency  believes 
that  the  existing  effluent  discharged  by 
the  Carbon  Hill  plant  is  currently  of 
sufficient  quality  to  meet  permit  fimits 
consistent  with  F&W  uses,  and  that  the 
plant  would  similarly  be  able  to  meet 
such  limits  operating  at  its  design 
capacity.  The  Agency  bases  this 
conclusion  on  a  review  of  the  existing 


treatment  capabilities  and  operations, 
and  discussions  with  the  plant  operator 
and  State  officials. 

3.  Cane  Creek — Oakman  Segment 

In  September  1997,  EPA  conducted  a 
biological  survey  of  Cane  Creek  (from 
Alabama  Highway  69  to  its  source).  The 
survey  compared  a  site  in  the  stream 
segment  classified  as  F&W  upstream 
from  the  Oakman  WWTP  and  a  site  in 
the  A&I  segment  2.5  miles  downstream 
from  the  facility.  The  results  of  this 
survey  indicate  that  both  sites  were  very 
similar.  This  biological  assessment  in 
late  summer  indicates  that  the  stream 
has  a  substantial  aquatic  community. 
Chemical-specific  water  quality  data 
also  collected  during  this  survey, 
indicate  no  exceedances  of  applicable 
F&W  criteria,  but  did  show  potential 
water  quality  impacts  hom  discharges 
from  mining  areas  within  the  watershed 
(as  indicated  by  elevated  conductivity 
measurements  found  below  the  mining 
areas).  While  these  discharges  from 
mining  areas  are  having  an  impact  on 
the  aquatic  commimity,  EPA  does  not 
believe,  overall,  that  the  level  of  stress 
placed  on  the  aquatic  community  is 
sufficient  to  warrant  an  A&I  use 
designation. 

This  segment  of  Cane  Creek  (Oakman 
Segment)  is  located  below  the  discharge 
of  the  Oakman  WWTP  (with  a  discharge 
design  flow  of  90.000  gallons  per  day). 
ADEM  provided  to  EPA  a  draft  UAA 
which  indicated  the  reason  for  not 
upgrading  this  stream  segment  is  due  to 
the  presimied  inability  of  the  WWTP  to 
meet  NPDES  permit  limits  for 
carbonaceous  BOD  that  are  necessary  to 
achieve  the  F&W  DO  criterion. 

As  indicated  above,  however,  the 
potential  inability  of  a  particular 
discharger  to  meet  certain  permit  limits 
should  not  alone  determine  the 
appropriate  use  classification  for  the 
entire  water  body.  In  any  case,  the 
facility  is  ourently  scheduled  to 
upgrade  its  existing  treatment  system. 
Because  the  quality  of  the  discharge 
from  this  faciUty  should  therefore 
improve,  EPA  does  not  beheve  that  the 
facility-specific  concerns  previously 
expressed  by  the  State  should  alone  be 
relied  upon  to  conclude  that  the  F&W 
use  is  unattainable  within  the  meaning 
of  the  CWA.  Taking  into  account  the 
totality  of  the  available  information, 
including  the  biological  and  chemical 
information  described  above,  EPA  does 
not  believe  that  the  presumption  of 
attainability  has  been  rebutted  for  this 
segment.  EPA  proposes  to  upgrade  this 
stream  segment  to  the  F&W  use 
designation. 


4.  Flint  Creek 

The  A&I  segment  of  Flint  Creek  is 
located  dovimstream  from  the  Hartselle 
WWTP  and  between  two  segments 
classified  by  the  State  as  F&W.  EPA  is 
aware  that  the  Flint  Creek  watershed 
(including  waters  classified  as  F&W  by 
the  State)  is  generally  subject  to  adverse 
water  quality  impacts.  Both  EPA  and  the 
State  have  committed  substantial 
resources  to  evaluating  the  sources  and 
the  extent  of  these  impacts,  as  well  as 
potential  solutions.  These  efforts  have 
resulted  in  water  quality  improvements 
over  the  last  several  years.  For  example. 
in  1992  and  1995,  ADEM  performed  a 
macroinvertebrate  bioassessment  on  the 
segment  of  Flint  Creek  subject  to  this 
proposal,  and  concluded  that  water 
quality  had  improved,  as  reflected  by  an 
increase  in  taxa  richness,  diversity  and 
equitableness  during  that  period.  EPA 
has  developed  a  total  maximimi  daily 
load  (TMDL)  for  the  watershed 
indicating  the  reduction  in  pollutant 
loads  that  would  achieve  the  DO 
criterion  for  F&W  uses: 

While  the  Agency  recognizes  that 
currently  this  segment  is  not  as  vital  and 
robust  a  water  body  as  it  could  be,  EPA 
believes  that  there  are  sufficient 
indicators  of  both  actual  and  potential 
uses  of  this  water  to  support  the  F&W 
use.  This  conclusion  is  supported  by  the 
fkct  that  the  State  has  classified  certain 
segments  in  the  watershed  as  F&W,  and 
those  segments  are  comparable  to  the 
segment  the  State  has  classified  as  A&I. 
EPA  is  not  aware  of  information  that 
would  justify  treating  these  segments 
differently  than  other  F&W  stream 
segments  in  the  watershed.  Therefore, 
EPA  is  proposing  to  upgrade  this  stream 
segment  to  the  F&W  use  designation. 

5.  Cane  and  Town  Creeks  (Jasper 
Segments) 

In  September  1997,  EPA  conducted  a 
biological  survey  of  the  Jasper  Segments 
of  Town  and  Cane  Creeks.  These  two 
streams  are  currently  classified  as  A&I  at 
their  confluence.  Town  Creek  from  its 
mouth  to  a  distance  1.1  miles  upstream, 
and  Cane  Creek  from  the  confluence  to 
Mulberry  Branch.  This  survey  indicated 
that  viable  benlhic  macroinvertebrate 
populations  exist  within  both  creeks, 
except  within  one  segment  of  Town 
Creek,  just  downstream  from  the 
discharge  from  the  Jasper  WWTP.  While 
the  Cane  Creek  A&I  segment  was 
sufficiently  impacted  by  the  discharge 
to  warrant  an  impaired  rating  in 
ADEM's  biotic  survey,  that  aquatic 
community  was  significantly  improved 
as  compared  to  the  aquatic  community 
of  the  upstream  A&I  Town  Creek 
segment  impacted  by  the  Jasper  WWTP. 
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Further,  the  ADEM  hi  otic  survey 
indicates  that  the  A&I  segment  of  Cane 
Creek  has  good  potential  to  further 
improve  its  abiUty  to  support  a  healthy 
aquatic  community. 

Although  no  data  are  provided  in 
STORET  for  the  Jasper  Se^^ents  of 
Cane  and  Town  Crosks,  EPA  conducted 
a  sampling  investigation  in  June  1997. 
The  long  term  BOD  results  and  other 
data  from  the  June  sampling  have 
recently  been  completed  and  the  data 
are  being  used  to  calibrate  and  validate 
the  water  quality  model  for  these 
streams.  PreUminary  analysis  of  the  data 
indicates  that  there  are  natural  stagnant 
flow  conditions  during  low  flow  periods 
which  may  have  an  adverse  impact  on 
EXD  levels.  Further  model  analysis  is 
necessary  to  better  quantify  the  impact 
the  Jasper  WWTP  is  having  on  the 
stream  water  quality  and  to  better  assess 
the  natural  1X3  levels  in  the  streams 
during  critical  low  flow  conditions.  The 
Jasper  WWTP  is  currently  undergoing 
an  upgrade,  which  includes  the 
installation  of  an  equalization  basin  to 
assist  in  control  and  treatment  of  high 
infiltration  and  inflow  from  the 
collection  system.  The  installation  of 
this  basin  is  expected  to  enhance 
treatment  plant  performance,  which 
should  result  in  improved  DO  levels  in 
the  stream. 

Based  on  EPA's  review  of  the 
available  information,  the  Agency  has 
concluded  that  it  is  appropriate  to 
propose  to  upgrade  this  stream  segment 
to  the  F&W  use  designation.  As  noted 
above,  viable  benthic  communities  are 
present,  except  in  one  segment  just 
downstream  from  the  discharge  from  the 
Jasper  WWTP.  The  aquatic  community 
in  the  lower  A&I  segment  of  Cane  Creek 
is  comparable  to  that  of  the  upper  F&W 
segment.  While  stressed,  the  aquatic 
community  in  both  these  stream 
segments  currently  classified  as  A&I  is 
not  incompatible  with  the  aquatic 
community  found  in  the  F&W  segments 
of  Cane  and  Town  Creeks. 

While  the  discharge  from  the  Jasper 
treatment  plant  has  some  impact  on 
water  quality,  this  plant  is  currently 
undergoing  a  facility  upgrade  that 
should  positively  affect  conditions  in 
the  stream.  EPA  believes  that  the  totality 
of  the  information  does  not  indicate  that 
the  F&W  use  is  unattainable.  EPA 
recognizes  that  additional  work  is 
needed  to  assess  the  natural  DO  levels 
in  the  stream  during  critical  low  flow 
conditions.  A  site-specific  criterion  for 
DO  for  these  stream  segments  that 
would  both  pnDtect  the  F&W  use 
classification  while  recognizing  natural 
conditions  may  be  appropriate  (see 
discussion  of  site-specific  criteria 
below,  section  IV.B.). 


6.  Mobile  River 

EPA  identified  numerous  studies  that 
have  been  performed  on  the  Mobile  Bay 
watershed,  which  includes  the  Mobile 
River  from  its  mouth  to  the  Spanish 
River.  Most  studies  focused  on 
evaluating  the  factors  that  contribute  to 
the  relatively  low  levels  of  DO  within 
the  Bay  itself.  As  described  further 
below,  several  of  these  studies  included 
the  Mobile  River.  Several  studies 
indicate  the  occurrence  of  a  diversity  of 
freshwater,  estuarine  and  marine 
invertebrate  and  vertebrate  species  in 
the  Mobile  Bay  watershed,  which 
supports  the  presumption  that  the 
portion  of  the  Mobile  River  currently 
classified  as  A&I  should  be  able  to  attain 
the  F&W  use  designation. 

EPA  evaluated  several  years  of 
chemical-specific  ambient  monitoring 
data  provided  in  STORET  for  one 
station  (Station  M02)  on  the  segment  of 
the  Mobile  River  affected  by  the  new 
use  designation.  At  Station  M02,  pH, 
metals,  hardness  and  salinity  are 
monitored.  Station  M02  is  located 
approximately  2  miles  downstream  from 
discharges  from  two  pulp  and  paper 
facilities,  a£  well  as  1  mile  downstream 
from  Chickasaw  Creek.  Of  the  pollutants 
for  which  there  are  data.  Station  M02 
reports  occasional  water  quality  criteria 
exceedances  for  total  cadmium  and  total 
mercury.  There  were  28  analyses  for 
total  cadmium  from  1982  to  1989. 
Cadmium  was  detected  three  times 
above  the  criterion,  with  a  maximum  of 
30  jig/L  and  a  minimum  of  10  ^ig/L.  The 
criterion  for  that  part  of  the  river  is  4.5 
^g/L  (based  on  the  mean  hardness  value 
reported  in  STORET).  There  were  only 
five  analyses  for  total  mercury  from 
1981  to  1985.  Mercury  was  detected 
once  at  1.4  ng/L;  the  criterion  for 
mercury  is  0.012  jig/L. 

Many  of  the  studies  of  DO  within  the 
Mobile  Bay  estuary  show  levels  of  DO 
below  the  F&W  criterion  of  5  mg/L. 
Several  factors  have  been  identified  as 
the  potential  causes  of  the  low  DO 
levels,  including  BOD  from  upstream 
segments  and  natural  influences 
associated  with  tidal  movements.  Other 
studies  point  to  the  potential  impact  of 
past  dredging  activities  within  the 
Mobile  River  that  fundamentally  change 
the  hydraulic  characteristics  of  the  river, 
and  subsequently  affect  DO  levels. 

In  EPA's  analysis  of  EKD  conditions  for 
this  proposal,  it  was  determined  that  the 
DO  criterion  applicable  to  the  F&W  use 
designation  could  be  met  under  low- 
flow  conditions  in  the  A&I  segment  of 
the  Mobile  River,  but  episodic 
variations  in  upstream  DO  would 
occasionally  cause  the  standard  to  be 
exceeded.  Evaluation  and  control  of 
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some  upstream  point  and  nonpoint  BOD 
sources,  and  control  of  in-segment  point 
and  nonpoint  BOD  sources  would 
facilitate  achievement  of  the  DO 
criterion  with  greater  consistency. 

EPA  recognizes  that  the  periodic  low 
DO  conditions  in  the  Mobile  River  are 
current  impairments  to  development  of 
a  more  robust  aquatic  community. 
Nonetheless,  available  ambient 
monitoring  data  does  not  show 
significant  exceedance  of  criteria  for 
metals.  Moreover,  even  under  low-flow 
conditions,  monthly  average  DO 
conditions  at  most  times  are  consistent 
with  a  F&W  use  designation.  Taken 
together,  EPA  believes  that,  while 
existing  conditions  may  be  somewhat 
impaired,  there  is  not  sufficient 
information  to  conclude  that  the  F&W 
use  designation  is  not  attainable  for  this 
stream  segment.  Therefore,  EPA  is 
proposing  to  upgrade  this  stream 
segment  to  the  F&W  use  designation. 

7.  Chickasaw  Creek 

EPA  conducted  water  quality 
assessments  of  Chickasaw  Creek  in  1974 
and  1990.  In  EPA's  1974  assessment,  DO 
levels  were  found  to  be  zero  or  nearly 
zero  in  the  lower  portions  of  the  water 
column  within  Chickasaw  Creek.  The 
1990  assessment  showed  improvement 
from  1974,  but  EXD  values  were  still 
depressed  in  the  lower  portions  of  the 
water  column.  However,  the  1990 
assessment  concluded  that  surface  DO 
values  met  DO  criteria  for  the  F&W  use 
at  all  monitoring  stations. 

EPA  also  extracted  ambient 
monitoring  data  from  STORET  for  two 
stations  on  Chickasaw  Creek.  As 
reported  in  the  STORET  data  set,  data 
indicate  relatively  few  instances  where 
ambient  conditions  do  not  meet  F&W 
water  quality  criteria.  The  stations  are 
located  at  U.S.  Highway  43  near  the  City 
of  Mobile,  and  halfway  between  this 
upstream  station  and  the  mouth  of 
Chickasaw  Creek  at  Mobile  River. 

Occasionally,  total  cadmium,  total 
copper,  and  total  mercury  exceeded  the 
applicable  F&W  water  quality  criteria  at 
the  upstream  U.S.  Highway  43  Station. 
There  were  28  analyses  for  total 
cadmium  between  1981  and  1991. 
Cadmium  was  detected  twice  above  the 
criterion,  once  at  20  \i%/L  and  once  at  10 
jig/L.  The  total  cadmium  criterion  for 
that  part  of  the  river  is  1.5  jig/L  (based 
on  the  mean  hardness  value  reported  in 
STORET).  Also,  there  were  41  analyses 
for  total  copper  from  1974  to  1991. 
Copper  was  detected  six  times  above  the 
criterion  at  a  maximum  of  250  ^g/L  and 
a  minimum  of  10  ng/L.  The  mean  of  the 
detected  values  was  57  jig/L.  The  total 
copper  criterion  for  that  part  of  the  river 
is  25  ng/L.  There  were  only  five 
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analyses  for  total  mercury  between  1961 
and  1985.  Mercury  was  detected  once  at 
1.4  (ig/L;  the  criterion  for  mercury  is 
0.012  \}a/L. 

The  downstream  station  reports 
occasional  exceedances  of  F&W  water 
quality  criteria  for  total  cadmixun,  total 
copper,  and  total  mercury.  There  were 
26  analyses  of  total  cadmium  between 
1981  and  1991.  Cadmium  was  detected 
above  the  criterion  once  at  30  (ig/L.  The 
criterion  for  that  part  of  the  river  is  3.8 
^g/L  (based  on  the  mean  hardness  value 
reported  in  STORET).  There  were  44 
total  copper  analyses  between  1974  and 
1991.  Copper  was  detected  seven  times, 
with  a  mean  of  57  jig/L.  On  one 
occasion,  however,  copper  was  detected 
at  230  Mg/L,  an  exceedance  of  the  76.4 
Mg/L  criterion  for  this  part  of  the  river. 
In  addition,  there  were  five  analyses  for 
total  mercury  between  1981  and  1985. 
Mercury  was  detected  once  at  1.4  ng/L; 
the  criterion  for  mercury  is  0.012  ng/L. 
Thus,  monitoring  indicates  that  the 
water  segment  meets  the  F&W  criteria  in 
most  cases. 

Based  on  analysis  of  STORET  data  for 
Chickasaw  Creek,  a  5/4  mg/L  DO 
standard  would  not  be  achieved  under 
low-flow  conditions  without  additional 
evaluation  and  control  of  upstream 
point  (Prichard  Brooks  WWTP)  and 
nonpoint  sources  of  BOD.  Additional 
evaluation  and  control  of  point 
(Chickasaw  Lagoon  WWTP  and  Shell 
Oil)  arid  nonpoint  sources,  of  BOD 
within  the  segment  would  facilitate 
achievement  of  the  DO  criterion  on  a 
more  consistent  basis. 

While  existing  conditions  in 
Chickasaw  Creek  indicate  depressed  DO 
levels,  monitoring  for  other  pollutants 
(cadmiiun,  copper  and  mercury) 
Indicate  that  the  stream  segment  meets 
the  F&W  criteria  in  most  cases.  EPA 
recognizes  that  additional  controls  on 
point  and  nonpoint  sources  would  need 
to  be  implemented  in  order  to  support 
a  robust  F&W  use.  However,  based  on 
currently  available  information,  it  has 
not  been  demonstrated  that 
implementation  of  such  control 
measiues  is  not  feasible  (impacts  of 
achieving  reductions  through  point 
source  controls  are  discussed  further  in 
section  V.  below).  Therefore,  EPA  is 
proposing  to  upgrade  the  use  of  this 
segment  to  the  F&W  use  designation. 

8.  Three  Mile  Creek 

Ambient  monitoring  data  were 
provided  in  STORET  for  one  monitoring 
station  on  Three  Mile  Creek  which  has 
several  years  of  chemical-specific  data. 
The  data  show  relatively  few  instances 
during  which  ambient  concentrations 
exceeded  the  water  quality  criteria  for 
total  copper,  total  lead,  and  total 


meroiry.  There  were  40  analyses  for 
total  copper  from  1974  to  1991.  Copper 
was  detected  five  times,  with  a 
maximum  of  230  ^g/L  and  a  minimum 
of  20  Mg/L.  The  mean  of  the  detected 
values  was  106  Mg/L.  The  criterion  for 
that  part  of  the  river  is  32  Mg/L  (based 
on  the  mean  hardness  value  reported  in 
STORET).  There  were  27  measurements 
of  total  lead  from  1981  to  1991.  Lead 
was  detected  once  above  the  criterion  at 
20  Mg/L.  The  criterion  for  that  part  of  the 
river  is  3.9  Mg/L.  There  were  only  five 
analyses  for  total  mercury  between  1981 
and  1985.  Mercury  was  detected  once  at 
2.1  Mg/L.  The  criterion  for  mercury  is 
0.012  Mg/L. 

For  Three  Mile  Creek,  a  5/4  DO 
standard  could  be  met  under  Itfw-flow 
conditions  by  controlling  the  BOD 
discharges  from  the  Mobile  Smith  and 
Prichard  Morris  WWTPs.  Control  of 
upstream  point  and  nonpoint,  as  well  as 
in-segment  point  and  nonpoint,  sources 
of  BOD  would  faciUtate  achievement  of 
the  DO  criterion  with  greater 
consistency. 

While  existing  conditions  in  this 
segment  currently  indicate  some 
difficulty  in  meeting  F&W-based  DO 
limits,  the  data  for  other  pollutants 
generally  indicates  no  substantial 
impairment  of  the  F&W  use.  EPA 
recognizes  that  additional  control 
measures  would  be  needed  to  support  a 
robust  F&W  use.  However,  available 
information  does  not  indicate  that 
implementation  of  such  measures 
would  be  infeasible  (impacts  of  point 
source  controls  are  discussed  in  section 
V.  below).  Therefore,  EPA  is  proposing 
to  upgrade  this  stream  segment  to  the 
F&W  use  designation. 

C.  Request  for  Comment  and  Data 

EPA  believes  the  above  proposed 
designated  uses  are  appropriate 
considering  the  requirements  of  the 
CWA  and  die  data  and  information 
available  to  EPA  at  the  time  of  today's 
proposal.  EPA  acknowledges  that 
additional  data  and  information  may 
exist  which  may  further  support  or 
refute  the  attainment  of  today's 
proposed  designated  uses.  Accordingly, 
the  Agency  will  evaluate  any  data  and 
information  submitted  to  EPA  by  the 
close  of  the  public  comment  period  with 
regard  to  designating  uses  for  these  nine 
stream  segments.  Based  on  that 
evaluation  EPA  will  make  a  final 
decision  whether  the  designated  uses  in 
today's  proposal  are  appropriate  and 
consistent  with  the  Act.  To  assist  the 
Agency  in  ensuring  that  these  decisions 
are  based  on  the  best  available 
information,  the  Agency  is  soliciting 
additional  information.  To  assist 
commenters,  the  following  paragraphs 


provide  guidance  on  the  type  of 
information  EPA  considers  as  relevant. 

Specifically  EPA  is  seeking 
information  diat  would  assist  in 
determining  whether  the  beneficial  uses 
identified  above  are  currently  being 
attained  or  have  been  attained  in  the 
past;  whether  natural  conditions  or 
features  or  human  caused  conditions 
prevent  the  attainment  of  these  uses  and 
whether  these  conditions  can  or  cannot 
be  remedied  or  would  cause  more 
environmentsil  damage  to  correct  than  to 
leave  in  place;  or  whether  the  controls 
more  stringent  than  those  required  by 
section  301(b)  and  306  of  the  CWA 
would  be  needed  to  attain  the  uses  and 
implementation  of  such  controls  would 
result  in  substantial  and  widespread    - 
social  and  economic  impact.  Below  is  a 
general  discussion  of  the  types  of  data/ 
information  requested  by  the  Agency: 

Ambient  Monitoring  Information:  (1) 
Any  in-stream  data  for  any  of  the  above 
stream  segments  reflecting  either  natural 
conditions  (e.g.,  in-stream  flow  data  or 
other  data  relating  to  stream  hydrology) 
or  irretrievable  human-caused 
conditions  which  cannot  be  remedied 
and  which  prevent  the  uses  or  water 
quality  criteria  from  being  attained;  (2) 
any  available  in-stream  biological  data; 
(3)  any  chemical  and  biological 
monitoring  data  that  verify 
improvements  to  water  quality  as  a 
result  of  treatment  plant/facility 
upgrades  and/or  expansions;  and  (4)  any 
in-stream  data  reflecting  nonpoint 
sources  of  pollution  or  best  management 
practices  that  have  been  implemented 
for  nonpoint  source  control. 

Current  and  Historical  Effiuent  Data: 
(1)  Any  data  and  information  relating  to 
mass  loadings  from  point  source 
discharges  of  pollutants  such  as  BOD, 
NHj-N.  chlorine,  metals  (e.g..  As,  Cd, 
Cr,  Cu,  Pb,  Hg,  Ni,  Ag,  Zn),  other  toxics 
(e.g.,  volatile  organic  chemicals  such  as 
benzene  or  toluene,  acid  extractables 
such  as  pentachlorophenol,  base 
neutrals  such  as  anthracene,  fluorene  or 
pyrene,  and  pesticides  such  as  aldrin, 
lindane,  DD'T,  dieldrin,  endrin  and 
toxaphene):  (2)  data  and  information 
related  to  facility  or  treatment  plant 
effluent  quality;  and  (3)  any  information 
related  to  releases  of  pollutants  from 
other  sources  such  as  landfills, 
transportation  facilities,  construction 
sites,  agriculture/silviculture, 
incinerators,  and  contaminated 
sediments. 

Water  Quality  Modeling  Information: 
(1)  Any  data  or  information  on 
analytical  models  which  can  be  used  to 
evaluate  or  predict  stream  quality,  flow, 
morphology;  (2)  any  physical,  biological 
or  chemical  characteristics  relating  to 
beneficial  uses;  and  (3)  the  results  of 
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any  such  models  which  can  be  used  to 
evaluate  the  attainment  of  beneficial 
uses. 

Economic  Data:  Any  information 
relating  to  costs  and  benefits  associated 
or  incurred  as  a  result  of  facility  or 
treatment  plant  expansions  or  upgrades. 
This  information  includes:  (1) 
Qualitative  descriptions  or  quantitative 
estimates  of  any  costs  and  beneBts 
associated  with  facility  or  treatment 
plant  expansions  or  upgrades,  or 
associated  with  facilities  or  treatment 
plants  meeting  Umits;  (2)  any 
information  on  costs  to  households  in 
the  community  with  facility  or 
treatment  plant  expansions  or  upgrades, 
whether  through  an  increase  in  user 
fees,  an  increase  in  taxes,  or  a 
combination  of  both;  (3)  descriptions  of 
the  geographical  area  affected;  (4)  any 
changes  in  median  household  income, 
employment,  and  overall  net  debt  as  a 
percent  of  full  market  value  of  taxable 
property;  and  (5)  any  effects  of  changes 
in  tax  revenues  if  the  private-sector 
entity  were  to  go  out  of  business, 
including  changes  in  income  to  the 
community  if  workers  lose  their  jobs, 
and  effects  on  other  businesses  both 
directly  and  indirectly  influenced  by  the 
continued  operation  of  the  private 
sector  entity. 

rv.  Alternative  Regulatory  Approaches 
and  Implementation  Mechanisms 

As  explained  above  in  section  II., 
EPA's  regulation  supports  a  rebuttable 
presumption  approach  for  designation 
of  beneficial  uses.  Today's  proposal 
reflects  EPA's  determination  of 
appropriate  use  designations  for  these 
nine  streams,  based  upon  the 
information  available  to  EPA  at  this 
time.  EPA  will  consider  any  data  or 
information  submitted  to  the  Agency  by 
the  close  of  the  comment  period  in 
developing  a  final  rule.  However,  it  is 
possible  that  data  and  information  may 
become  available  after  completion  of 
this  rulemaking  that  will  be  material  to 
water  quality  standards  for  these 
streams.  If  EPA  ultimately  promulgates 
federal  use  designations  for  these  nine 
streams,  there  are  several  mechanisms 
available  to  ensure  that  the  water 
quality  standards  and  their 
implementing  mechanisms 
appropriately  take  into  account  such 
information.  These  mechanisms  are 
described  below. 

A.  Designating  Uses 

States  have  considerable  discretion  in 
designating  uses.  The  State  may  find 
that  changes  in  use  designations  are 
warranted.  As  stated  above,  EPA  will 
review  any  new  or  revised  use 
designations  adopted  by  the  State  for 


any  of  the  water  bodies  in  today's 
proposal  to  determine  if  the  standards 
meet  the  requirements  of  the  CWA  and 
implemeDting  regulations.  If  approved, 
EPA  would  subsequently  initiate 
withdrawal  of  any  final  federal  water 
quality  standards  which  may  result  from 
today's  proposal.  However,  EPA 
cautions  the  State  that  it  must  conduct 
a  use  attainability  analyses  as  described 
in  40  CFR  131.3(g)  when  adopting  water 
quality  standards  which  result  in  uses 
which  are  not  specified  in  section 
101(a)(2)  of  the  CWA,  or  which  resuU  in 
subcategories  of  uses  specified  in 
section  101(a)(2)  which  require  less 
stringent  criteria. 

B.  Site-Specific  Criteria 

The  State  may  also  develop  data 
which  indicates  a  site-specific  water 
quality  criteria  for  a  particular  pollutant 
is  appropriate  and  take  action  to  adopt 
such  a  criteria  into  their  water  quality 
standards.  Site  specific  criteria  are 
allowed  by  regulation  and  are  subject  to 
EPA  review  and  approval.  40  CFR 
131.11  requires  States  to  adopt  criteria 
to  protect  designated  uses  which  are 
based  on  sound  scientific  rationale  and 
which  contain  sufficient  parameters  or 
constituents  to  protect  the  designated 
use.  In  adopting  water  quality  criteria. 
States  must  establish  numerical  values 
based  on  304(a)  criteria,  304(a)  criteria 
modified  to  reflect  site  specific 
conditions,  or  other  scientifically 
defensible  methods,  or  establish 
narrative  criteria  where  numerical 
criteria  cannot  be  determined,  or  to 
supplement  narrative  criteria. 

Currently,  EPA  guidance  has  specified 
three  procedures  for  States  and  Tribes  to 
follow  in  deriving  site-specific  criteria. 
These  are  the  Recalculation  Procedure, 
the  Water-Effect  Ratio  Procedure  and 
the  Resident  Species  Procedure.  These 
procedures  can  be  found  in  the  Water 
Quality  Standards  Handbook  (EPA- 
823-B940005a,  1994).  There  is  not 
currently  any  specific  guidance  for  the 
development  of  site-specific  criteria  for 
the  protection  of  human  health, 
although  the  Agency  is  developing 
options  for  such  guidance  which  it 
expects  to  include  in  the  proposed 
revisions  to  the  Methodology  for 
Deriving  Ambient  Water  Quality  Criteria 
for  the  Protection  of  Human  Health, 
expected  in  early  1998.  EPA  also 
recognizes  there  may  be  naturally 
occurring  concentrations  of  pollutants 
which  may  exceed  the  national  criteria 
published  under  section  304(a)  of  the 
CWA,  and  has  issued  policy  guidance 
on  establishing  site  specific  aquatic  life 
criteria  equal  to  natural  background. 
(Memo  from  Tudor  T.  Davies,  Director, 
Office  of  Science  and  Technology  to  the 


Regional  Water  Management  Division 
Directors,  and  State  and  Tribal  Water 
Quality  Management  Program  Directors, 
dated  11/5/97) 

C.  Variances 

Water  quality  standards  variances  are 
another  alternative  which  can  provide  a 
facility  with  a  limited  period  of  time  to 
comply  with  water  quality  standards. 
EPA  recognizes  that  Alabama  has 
chosen  not  to  include  a  variance 
procedure  in  its  State  standards.  Such 
procedures  have,  however,  been 
adopted  in  many  States  and  been 
approved  by  EPA.  The  Agency  is 
providing  an  explanation  of  this 
procedure  as  additional  information  the 
public  may  find  useful,  and  as 
discussed  below,  the  proposed  rule 
contains  a  federal  variance  procedure. 

EPA  believes  variances  are 
particularly  suitable  when  the  cause  of 
unattainment  is  discharger-specific  and/ 
or  it  appears  that  the  designated  use  in 
question  will  eventually  be  attainable. 
EPA  has  approved  the  granting  of  water 
quality  standards  variances  by  States  in 
circumstances  which  would  otherwise 
justify  changing  a  use  designation  on 
grounds  of  unattainability  (i.e.,  the  six 
circumstances  contained  in  40  CFR 
131.10(g)).  In  contrast  to  a  change  in  . 
standards  which  removes  a  use 
designation  for  a  water  body,  a  water 
quality  standards  variance  can  apply 
only  to  the  discharger  to  whom  it  is 
granted  and  only  to  the  pollutant 
parameter(s]  upon  which  the  finding  of 
unattainability  was  based;  the 
underlying  standard  remains  in  effect 
for  all  other  purposes. 

For  example,  if  a  designated  aquatic 
life  use  is  currently  precluded  because 
of  high  levels  of  metals  from  past 
mining  activities  which  cannot  be 
remediated  in  the  short  term,  but  it  is 
expected  that  water  quality  will 
eventually  improve,  a  temporary 
variance  may  be  granted  to  a  discharger 
with  relaxed  criteria  for  such  metals, 
until  remediation  progresses  and  the  use 
becomes  attainable.  The  practical  effect 
of  such  a  variance  is  to  allow  a  permit 
to  be  written  using  less  stringent 
criteria,  while  encouraging  ultimate 
attainment  of  the  underlying  standard. 
A  water  quality  standards  variance 
provides  a  mechanism  for  assuring 
compUance  with  sections  301(b)(1)(C) 
and  402(a)(1)  of  the  CWA  that  require 
NPDES  permits  to  meet  applicable  water 
quality  standards,  while  granting 
temporary  relief  to  point  source 
dischargers. 

While  40  CFR  131.13  allows  States  to 
adopt  variance  procedures  for  State- 
adopted  water  quality  standards,  such 
State  procedxu^s  may  not  be  used  to 


UMI 


_^jFedejral  Regjgt^/Vol.  63,' No-  43/Thiirsday,  March  5.  IQ^Z-Propoged  Rule9 


grant  variances  firom  federally  adopted 
standards.  EPA  believes  that  it  is 
appropriate  to  provide  comparable 
federal  procedures  where,  as  proposed 
here,  EPA  adopts  use  designations 
which  rely,  at  least  in  part,  on  a 
rebuttable  presumption  that  dshable/ 
swimmable  uses  are  attainable  or  adopts 
more  stringent  criteria  for  the  State's  use 
designations.  Therefore,  EPA  is 
proposing  to  authorize  the  Region  4 
Regional  Administrator  to  grant  water 
quality  standard  variances  where  a 
permittee  submits  data  indicating  that 
an  EPA-designated  use  is  not  attainable 
for  any  of  the  reasons  in  40  CFR 
131.10(g).  This  variance  procedure  will 
apply  to  standards  promulgated  by  EPA 
for  the  specific  stream  segments  named 
in  today's  proposal. 

Today's  proposed  rule  spells  out  the 
process  for  applying  for  and  granting 
such  variances.  The  Administrator  is 
delegating  to  the  Regional  Administrator 
the  authority  to  propose  and  grant  these 
variances,  lliis  delegation  should 
expedite  the  processing  of  variance 
requests.  EPA  is  proposing  to  use 
informal  adjudication  processes  in 
reviewing  and  granting  variance 
requests.  That  process  is  contained  in  40 
CFR  131.34(b)(4)  of  today's  proposed 
rule.  Because  water  quality  standard 
variances  are  technically  revised  water 
quality  standards,  the  proposal  provides 
that  the  Regional  Administrator  will 
provide  public  notice  of  the  proposed 
variance  and  provide  for  an  opportunity 
for  public  comment.  EPA  understands 
that  variance  related  issues  can  often 
arise  in  the  context  of  permit  issuance. 
EPA  Region  4  will  seek  to  work  closely 
with  the  State  permitting  authorities  to 
ensure  that  variance  requests  will  be 
considered  in  tandem  with  the  State 
NPDES  permitting  process. 

The  proposed  variance  procedures 
require  an  applicant  for  a  water  quality 
standards  variance  to  submit  a  request 
to  the  Regional  Administrator  (or  his 
delegatee)  with  supporting  information. 

The  burden  is  on  the  applicant  to 
demonstrate  to  EPA's  satisfaction  that 
the  designated  use  is  unattainable  for 
one  of  the  reasons  specified  in  40  CFR 
131.10(g).  A  variance  may  not  be 
granted  if  the  use  could  be  attained,  at 
a  minimum,  by  all  dischargers 
implementing  effluent  limitations 
required  under  sections  301(b)  and  306 
of  the  CWA  and  the  applicant 
implementing  reasonable  best 
management  practices  for  nonpoint 
source  control. 

Under  the  proposal,  a  variance  may 
not  exceed  3  years  or  the  term  of  the 
NPDES  permit,  whichever  is  less.  A 
variance  may  be  renewed  if  the 
permittee  demonstrates  that  the  use  in 


question  is  still  not  attainable.  Renewal 
of  the  variance  may  be  denied  if  EPA 
finds  that  the  conditions  of  40  CFR 
131.10(g)  are  not  met. 

EPA  is  soliciting  comment  on  the 
need  for  a  variance  process  for  EPA- 
promulgated  use  designations,  the 
appropriateness  of  the  particular 
procedures  proposed  today,  and 
whether  the  proposed  variance 
procedures  are  sufficiently  detailed. 

D.  Total  Maximum  Daily  Loads  (TMDLs) 

State  development  of  TMDLs  are  also 
an  alternative  approach  for  allocating 
loads  of  pollutants  and  ensuring 
attaiimient  of  designated  uses  in  these 
water  bodies.  Section  303(d)  of  the  CWA 
and  its  implementing  regulations 
establish  the  TMDL  process  to  provide 
a  mechanism  for  allocating  more 
stringent  water  quality-based 
requirements  when  technology-based- 
controls  are  inadequate  to  achieve  State 
water  quality  standards.  The  TMDL 
process  can  broaden  the  opportunity  for 
public  participation,  expedite  water 
quality  based  NPDES  permitting,  and 
lead  to  technically  sound  and  legally 
defensible  decisions  for  attaining  and 
maintaining  water  quality  standards.  In 
addition,  the  TMDL  process  provides  a 
mechanism  for  integrating  the 
management  of  both  point  and  nonpoint 
pollution  sources  that  together  may 
contribute  to  a  water  body's 
impairment.  (See  Guidance  for  Water 
Quality-based  Decisions:  The  TMDL 
Process,  EPA  440-4-91-001,  April 
1991) 

V.  Regulatory  Impact  Analysis 

As  explained  more  fully  below  in 
section  VII.  (Regulatory  Flexibility  Act), 
EPA's  proposed  rule  does  not  itself 
establish  any  requirements  directly 
applicable  to  regulated  entities.  While 
implementation  of  today's  proposed 
rule  may  ultimately  result  in  some  new 
or  revised  permit  conditions  for  some 
dischargers,  EPA's  action  today  does  not 
impose  any  of  these  as  yet  unknown 
requirements  on  dischargers. 
Nonetheless,  EPA  is  attempting,  within 
the  limits  of  these  imcertainties,  to  make 
an  estimate  of  the  possible  indirect  costs 
which  might  ultimately  result  from  this 
rulemaking. 

The  following  is  a  summary  of  the 
proposed  methodology  being  used  for 
the  regulatOTy  impact  analysis  (RIA) 
prepared  for  this  proposed  rule.  Further 
discussion  is  included  in  the  full  RIA, 
which  is  included  in  the  docket  as  part 
of  this  rulemaking. 

In  the  time  prior  to  proposal  EPA 
attempted  to  assess,  to  the  best  of  its 
ability,  compliance  costs  for  fecilities 
that  could  eventually  be  indirectly 


affected  by  the  designated  uses  of 
today's  proposed  rule.  As  described 
below,  EPA  searched  available  data 
sources  in  order  to  estimate  as 
accurately  as  possible  these  potential 
costs.  Although  the  costs  are  not 
expected  to  be  significant.  EPA  has 
developed  a  methodology  to  estimate 
the  potential  indirect  cost  impacts  on 
facilities  discharging  pollutants  to 
waters  subject  to  the  numeric  water 
quality  criteria  and  uses  established  by 
this  proposal. 

However,  because  of  data  limitations, 
EPA's  methodology  and  analysis  is 
restricted  to  estimating  costs  associated 
with  controls  to  reduce  pollutants  from 
industrial  and  municipal  point  source 
discharges  in  the  nine  stream  segments 
covered  by  today's  proposal.  As  such, 
EPA's  methodology  is  unable  to  directly 
take  into  account  the  use  of  more  cost- 
effective  "best  management  practices 
and  control  technologies"  that  could  be 
applied  to  other  point  sources  (e.g., 
storm  water  outfalls)  and  nonpoint 
sources  (e.g.,  runofi  from  agricultural 
and  animal  farming  o|>erations)  that 
would  improve  water  quality  and 
reduce  or  possibly  eliminate  treatment 
costs  for  these  industrial  and  municipal 
facilities. 

EPA  is  soliciting  public  comment  and 
supporting  data  on  the  fourteen 
facilities  and  nine  stream  segments  it 
evaluated  as  part  of  the  RIA,  and  on  the 
methodology  used  to  estimate  costs 
associated  with  implementation  of  the 
proposed  rule,  as  well  as  information 
and  data  on  other  point  and  nonpoint 
sources  of  pollution  affecting  the 
proposed  F&W  stream  segments.  EPA 
will  review  the  comments  and  data 
provided  by  the  public  as  well  as  any 
information  and  data  it  gathers  during 
the  public  comment  period,  and.will 
revise  as  necessary,  the  potential  costs 
to  facilities  as  an  indirect  result  of 
attaining  uses  proposed  in  this  rule. 
EPA  will  include  this  information  as 
part  of  the  final  rulemaking. 

A.  Evaluation  of  Possible  Pollutant 
Reduction  Responsibilities 

As  explained  previously,  in  proposing 
F&W  Use  designations  for  the  9  stream 
segments  in  today's  proposal,  EPA 
recognizes  that,  in  certain  cases, 
contributions  from  point  and  nonpoint 
sources  may  be  impacting  existing  water 
quality.  The  State  of  Alabama  has 
considerable  discretion  in  determining 
how  to  allocate  pollutant  load 
reductions  in  order  to  achieve 
applicable  water  quality  standards  (see 
discussion  of  TMDLs,  above).  In  many 
cases,  the  most  efficient  and  cost- 
effective  means  of  reducing  pollutant 
discharges  may  be  through  controls  of 
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nonpoint  source  contributions  instead 
of  requiring  point  sources  to  bear  the 
brunt  of  the  responsibility  for  meeting 
water  quality  standards  in  the  water 
body.  Indeed,  when  faced  with  the 
possibility  of  imposing  significant 
treatment  costs  on  point  sources,  EPA 
believes  that  all  other  feasible 
alternatives  for  achieving  the  CWA's 
goals  should  be  fully  explored. 

For  purposes  of  the  RIA,  however, 
EPA  has  effectively  made  the  "worst- 
case"  assumption  from  a  costing 
perspective  under  its  high-end  scenario 
that  point  sources  in  the  segments 
covered  by  this  rule  will  bear  full 
responsibility  for  bringing  about  any 
pollutant  reductions  that  would  be 
associated  with  meeting  criteria 
applicable  to  the  F&W  Use  designation 
for  these  waters.  EPA  made  this 
assumption  not  because  it  believes  that 
the  State  should  choose  to  exercise  its 
discretion  in  this  fashion,  hideed,  EPA 
would  fully  anticipate  that  the  State 
would  seek  to  rationally  apportion  any 
pollutant  reduction  responsibilities  in  a 
more  cost-effective  manner.  Rather,  EPA 
took  this  approach  first  because  detailed 
information  was  not  available  regarding 
nonpoint  source  pollutant  contributions 
to  these  waters  and  the  measures  that 
could  reduce  such  nonpoint  source 
loadings.  Second,  EPA  wanted  to  ensure 
that  the  impacts  to  point  sources  located 
in  these  nine  stream  segments  would  be 
subject  to  complete  analysis  by  the 
Agency  and  review  by  the  public.  The 
Agency  believes  that  this  approach 
ensures  fully  informed  decision-making 
about  possible  worst-case  impacts  from 
the  proposed  rule.  Thus,  while  it  is 
conceivable  that  the  costs  described 
below  could  be  incurred  by  point  source 
discharges  indirectly  affected  by  the 
rule,  it  should  not  be  assumed  that  such 
costs  would  actually  be  incurred.  If  EPA 
fmalizes  these  use  designations,  the 
Agency  will  worl^closely  with  the  State 
to  ensure  that  responsibilities  for 
meeting  water  quality  standards  are 
rationally  apportioned  among  the 
sources  of  pollution.  As  discussed  above 
in  section  IV.,  various  options  for 
regulatory  alternatives  and 
implementation  mechanisms  are 
available. 

B.  Overview  of  Methodology  to  Estimate 
Potential  Costs  Related  to  New  Use 
Designations 

The  use  designations  being  proposed 
by  EPA,  by  themselves,  will  have  no 
impact  or  effect.  However,  when  the 
Alabama  water  quality  criteria  to  protect 
these  uses  are  applied  to  dischargers 
through  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  program,  then  costs  may  be 


incurred  by  regulated  entities  (i.e.,  point 
source  dischargers)  but  these  costs  can 
vary  significantly  because  of  the  wide 
range  of  control  strategies  available  to 
dischargers.  Due  to  the  flexibility  and 
discretion  available  in  implementing 
water  quality  criteria,  analysis  of  all 
potential  costs  would  be  difficult  to 
perform  for  all  potentially  affected 
entities.  EPA  attempted  to  estimate  the 
potential  costs  attributable  to  the 
proposal  by  developing  detailed  cost 
estimates  for  the  14  point  source 
dischargers  that  may  be  impacted  by  the 
proposed  rule.  The  following  discussion 
addresse3  the  approach  that  EPA  used 
and  is  planning  to  follow  as  more  data 
are  obtained  through  the  public 
comment  and  rulemaking  process. 

The  actual  impact  of  the  proposed 
rule  will  depend  upon  (1)  the 
procedures  and  policy  decisions  that 
will  be  estabhshed  by  the  permitting 
authority  to  implement  the  rule,  and  (2) 
the  control  strategy  the  discharger 
selects  in  order  to  bring  the  facility  into 
compliance.  The  procedures  and  policy 
decisions  established  by  the  permitting 
authority  typically  provide  the  methods 
to  determine  the  need  for  water  quality- 
based  effluent  limits  (WQBELs)  and,  if 
WQBELs  are  required,  how  to  derive 
WQBELs  from  applicable  water  quality 
criteria.  The  implementation  procedures 
used  to  derive  WQBELs  for  this  analysis 
were  based  on  the  methods 
recommended  in  the  EPA  "Technical 
Support  Document  for  Water  Quality- 
based  Toxics  Control"  (or  TSD)  EPA/ 
505/2-90-001;  March  1991). 
Specifically,  a  projected  effiuent  quality 
(PEQ)  was  calculated  and  compared  to 
the  projected  WQBEL.  A  PEQ  is 
considered  an  effluent  value  statistically 
adjusted  for  uncertainty  to  estimate  a 
maximum  value  that  may  occur. 

For  each  facility,  EPA  performed  an 
evaluation  of  reasonable  potential  to 
exceed  WQBELs  based  on  applicable 
water  quality  criteria  to  protect  the 
proposed  federal  use  designations  (i.e., 
fish  and  wildlife).  EPA  considered  any 
pollutant  for  which  water  quality 
criteria  existed  and  for  which  data  were 
available,  EPA  assumed  that  reasonable 
potential  existed  if  a  permit  limit  for  the 
pollutant  of  concern  was  included  in 
the  existing  permit  for  the  facility.  In  the 
absence  of  a  permit  limit,  but  where 
monitoring  data  were  available,  EPA 
evaluated  reasonable  potential  based  on 
the  monitoring  data  and  the  procedures 
contained  in  the  TSD.  To  account  for 
the  possible  effect  of  the  oxygen 
demand  potential  from  these  facilities, 
EPA  assumed  that  any  discharger  with 
a  permit  limit  for  dissolved  oxygen, 
biochemical  oxygen  demand,  or 
chemical  oxygen  demand  had  a 


reasonable  potential  to  exceed  the 
dissolved  oxygen  criteria. 

To  calculate  WQBELs,  EPA  used  the 
TSD  procedures  to  derive  maximum 
daily  and  monthly  average  limits. 
Background  concentrations  were  based 
on  the  average  of  data  contained  in 
STORET  for  upstream  monitoring 
stations  (including  nearby  tributaries); 
in  the  absence  of  background  data,  EPA 
assumed  the  background  value  to  be 
zero.  Critical  low  flows  were  extracted 
from  the  NPDES  permit  files  or 
calculated  from  data  contained  in  the 
United  States  Geological  Survey  (USGS) 
Daily  Flow  file  data  base  for  nearby  gage 
stations.  As  required  in  Chapter  335  of 
the  Alabama  Department  of 
Environmental  Management 
Regulations,  the  7-day,  10-year  low  flow 
(7Q10)  was  used  for  chronic  aquatic  life 
protection.  In  the  absence  of  stream  flow 
data,  EPA  conservatively  assumed  zero 
low  flow.  Once  WQBELs  were  derived, 
EPA  derived  cost  estimates  that 
represent  the  cost  to  remove  the 
incremental  amount  of  pollutant(s)  to 
levels  needed  to  comply  with  WQBELs. 

Prior  to  estimating  compliance  costs, 
an  engineering  analysis  of  how  each 
facility  could  comply  with  the  projected 
WQBEL  was  performed.  The  costs  were 
then  estimated  based  on  the  decisions 
and  assumptions  made  in  the  analysis. 
To  ensure  consistency  and 
reasonableness  in  estimating  the  general 
types  of  controls  that  would  be 
necessary  for  a  facility  to  comply  with 
the  proposal  (assuming  that 
implementation  of  the  rule  resulted  in 
more  stringent  discharge  requirements), 
as  well  as  to  integrate  into  the  cost 
analysis  the  other  alternatives  available 
to  regulated  facilities,  a  costing  decision 
matrix  was  used  for  each  facility. 
Specific  rules  were  established  in  the 
matrix  to  provide  the  reviewing 
engineers  with  guidance  for  consistently 
selecting  options. 

Under  the  decision  matrix,  costs  for 
minor  treatment  plant  operation  and 
facility  changes  were  considered  first. 
Minor,  low-cost  modification  or 
adjustment  of  existing  treatment  was 
determined  to  be  feasible  where 
literature  indicated  that  the  existing 
treatment  process  could  achieve  the 
projected  WQBEL  and  where  the 
additional  pollutant  reduction  was 
relatively  small  (e.g.,  10  to  25  percent  of 
current  discharge  levels). 

Where  it  was  not  technically  feasible 
to  simply  adjust  existing  operations,  the 
next  most  attractive  control  strategy  was 
determined  to  be  waste  minimization/ 
pollution  prevention  controls.  However, 
costs  for  these  controls  were  estimated 
only  where  they  were  considered 
feasible  based  on  the  reviewing 
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engineer's  understanding  of  the 
process(es)  at  a  facihty.  The  practicality 
of  techniques  was  determined  based  on 
several  criteria  established  in  the 
decision  matrix.  Decision 
considerations  included  the  level  of 
pollutant  reduction  achievable  through 
waste  minimization/pollution 
prevention  techniques,  appropriateness 
of  waste  minimization/pollution 
prevention  for  the  specific  pollutant, 
and  knowledge  of  the  manufacturing 
processes  generating  the  pollutant  of 
concern. 

If  waste  minimization/pollution 
prevention  alone  was  deemed  not 
feasible  to  reduce  pollutant  levels  to 
those  needed  to  comply  with  the  F&W- 
based  WQBELs,  a  combination  of  waste 
minimization/pollution  prevention, 
simple  treatment,  and/or  process 
optimization  was  considered.  If  these 
relatively  low-cost  controls  could  not 
achieve  the  projected  WQBELs,  more 
expensive  controls  (e.g.,  end-of-pipe 
treatment)  were  considered. 

The  decision  to  add  new  treatment 
systems  or  to  supplement  existing 
treatment  systems  was  based  on  a 
review  of  existing  treatment  at  each 
facility.  For  determining  the  need  for 
additional  or  supplemental  treatment, 
sources  of  performance  information 
included  the  EPA  Office  of  Research 
and  Development  (ORD),  Risk 
Reduction  Engineering  Laboratory's 
"RREL  Treatability  Database"  (Version 
4.0).  The  pollutant  removal  capabiUties 
of  the  existing  treatment  systems  and/or 
any  proposed  additional  or 
supplemental  systems  were  evaluated 
based  on  the  following  criteria:  (1)  The 
effluent  levels  that  were  being  achieved 
currently  at  the  facility;  and  (2)  the 
levels  that  are  docvunented  in  the  EPA 
"RREL  Treatability  Database."  If  this 
analysis  showed  that  additional 
treatment  was  needed,  unit  processes 
that  would  achieve  compliance  with  the 
projected  WQBELs  were  chosen  using 
the  same  documentation. 

Due  to  the  uncertainty  of  the  State's 
approach  to  implementation  at  this 
time,  a  range  of  costs  was  developed  to 
represent  a  potential  range  of  impacts 
based  on  certain  implementation 
assumptions.  The  following  generally 


describes  how  the  low-and  high-end  of 
the  range  of  costs  were  developed  for 
this  study. 

Under  the  low-end  cost  scenario,  if 
the  F&W-based  permit  limit  was  more 
stringent  than  existing  effluent 
concentrations,  costs  were  estimated  for 
the  incremental  pollutant  reductions 
required  to  achieve  the  F&W-based 
limit.  In  the  absence  of  any  monitoring 
data,  it  was  assumed  that  no  impact 
would  occur  even  if  a  permit  limit  exists 
that  is  less  stringent  than  the  F&W- 
based  permit  limit.  (It  was  assumed  that 
if  a  permitted  facility  was  not 
monitoring  for  a  pollutant,  it  was  not 
expected  to  be  present  in  the  effluent.) 
If  monitoring  data  were  available,  but  all 
values  were  reported  below  analytical 
detection  levels,  it  was  assumed  that  no 
costs  would  occur.  Finally,  if  the 
estimated  annualized  cost  for  removal  of 
a  pollutant  exceeded  $200  per  toxic 
pounds-equivalent,  it  was  assumed  that 
dischargers  would  explore  the  use  of 
alternative  regulatory  approaches.  When 
it  was  assumed  that  facilities  would 
pursue  regulatory  alternatives,  no 
treatment  cost  was  estimated  for  a 
facihty.  However,  costs  associated  with 
the  pursuit  of  the  regulatory  alternative 
were  estimated  for  the  facility  and 
included  in  the  total  estimated  costs  for 
the  proposal. 

Under  the  high-end  cost  scenario,  if 
the  F&W-based  permit  limit  was  more 
stringent  than  the  existing  permit  Umit 
(or  detectable  effluent  concentration  in 
the  absence  of  a  permit  limit),  costs 
were  estimated  for  the  incremental 
pollutant  reductions  required  to  achieve 
the  F&W-based  limit.  If  there  were  no 
permit  limit  and  all  monitored  values 
were  reported  below  analytical 
detection  levels,  it  was  assumed  that  no 
impacts  would  occur.  Finally, 
acknowledging  that  opportunities  for 
the  use  of  alternative  regulatory 
approaches  may  be  limited  depending 
upon  the  particular  circimistances  for  a 
facility,  it  was  assiuned  that  no 
alternative  regulatory  approaches  would 
be  allowed,  and  therefore,  the  $200  per 
toxic  pounds-equivalent  trigger  was  ^ 
removed  from  the  decision  matrix  for 
the  high-end  cost  scenario. 


The  $200  per  toxic  pounds-equivalent 
trigger  should  not  be  construed  as  an 
absolute  measure  of  when  a  facility 
should  pursue  regulatory  alternatives  or 
be  granted  relief  from  installing 
additional  treatment.  This  trigger,  based 
on  the  one  used  for  the  low-end  in  the 
EPA  Assessment  of  Compliance  Costs 
Resulting  from  Implementation  of  the 
Final  Great  Lakes  Water  Quality 
Guidance  (March  13.  1995).  was  used  to 
establish  the  low-end  of  a  potential 
range  of  costs  that  reflects  the  flexibility 
available  when  implementing  and 
complying  with  water  quality-based 
permit  limits.  EPA  acknowledges  that 
some  additional  treatment  costs  could 
result  from  the  rule  for  a  facility,  even 
if  a  regulatory  alternative  is  granted  for 
an  individual  pollutant.  This  could 
occur  since  some  incremental  level  of 
treatment  could  be  required  as  a 
condition  of  the  action  to  grant  the 
regulatory  alternative.  Therefore,  the 
actual  cost  of  this  rule  is  expected  to  fall 
somewhere  between  the  low-and  high- 
end  cost  estimates.  For  this  proposed 
action,  EPA  believes  the  actual  cost  will 
most  likely  occur  below  the  mid-point 
of  the  estimated  cost  range  because,  as 
described  earlier,  EPA's  methodology 
did  not  account  for  more  cost-effective 
best  management  practices  and  control 
technologies  that  could  be  applied  to 
other  upstream  and  in-segment  point 
and  nonpoint  sources  of  pollution  to 
reduce  or  possibly  eliminate  treatment 
costs  associated  with  industrial  and 
municipal  facilities  discharging  directly 
to  stream  segments  covered  by  today's 
proposal. 

C.  Results  for  Stream  Segments  With 
Federal  Use  Designations 

EPA  identified  14  facilities  that 
possess  NPDES  permits  to  discharge  to 
stream  segments  with  specific  use 
designations  for  which  new  use 
designations  are  being  proposed  in  this 
rule.  Of  these  14  facilities,  11  are 
classified  as  major  dischargers,  and  3 
are  classified  as  minor  dischargers.  The 
following  table  presents  the  imiverse  of 
facilities  EPA  analyzed  for  today's 
proposed  rulemaking. 


Summary  of  Dischargers  To  Stream  Segments  With  Proposed  Federal  Use  Designations 


Stream  Segment 


Facility  name 


NPDES  permit 
number 


Maior 

(M)/ 

minor  (m) 

dis- 
charger 


SIC  code* 


Buck  Creek  

Cane  Creek  (Oakman  Segment) 

Chickasaw  Creek 

Chickasaw  Creek  


Alabaster  WWTP  

Oakman  WWTP  

Chk:kasaw  Lagoon  .. 
Occidental  Chemical 


AL0002801 
AL0025348 
AL0020885 
AL0003514 


M 
m 
M 
M 


4952 
4952 
4952 
2812 
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Summary  of  Dischargers  To  Stream  Segments  With  Proposed  Federal  Use  Designations— Continued 


Stream  Segment 


Facility  name 


NPDES  permit 
number 


Major 

mi 

minor  (m) 

dis- 
charger 


SIC  code* 


Chickasaw  Creek  

Chickasaw  Creek  

Flint  Creek 

Lost  Creek 

Mobile  River 

Mobile  River 

Three  Mile  Creek  

Three  Mile  Creek  

Three  Mile  Creek  

Town  and  Cane  (Jasper  Segment)  Creeks 


Shell  Oil  Company  

UOP  Molecular  Sieve  

Hartselle  WWTP 

Carbon  Hill  WWTP  

International  Paper — Mot>ile  Mill  

Kimberty  Clark  Tissue  

City  of  Mobile  (Smith  WWTP)  

Cavenham  Forest  Industries  

City  of  Prichard  (Carlos  A.  Morris  WWTP) 
Jasper  WWTP  


AL0055859 
AL0002666 
AL(X)54640 
AL0024341 
AL0002780 
AL0002801 
AL0023094 
AL0001104 
AL0023205 
AL0023418 


M 
M 
M 
m 
M 
M 
M 
m 
M 
M 


2911 
2819 
4952 
4952 
2621 
2621 
4952 
2491 
4952 
4952 


*  Standard  Industrial  Classifk:atk>n  (SIC)  Code. 


UMI 


Based  on  evaluation  of  the  facilities 
that  may  be  impacted,  EPA  estimates 
that  the  total  potential  cost  resulting 
from  new  designations  for  the  above 
nine  stream  segments  will  range  from 
$1.6  miUion  to  $14.7  million.  Under  the 
low-end,  the  annual  costs  for  individual 
facihties  ranged  from  $0  (i.e.,  no 
projected  impact]  to  just  over  $780,000. 
Under  the  low-end,  four  facilities  were 
assumed  to  pursue  alternative 
regulatory  approaches.  Under  the  high- 
end,  the  annual  costs  for  individual 
facilities  ranged  from  $0  (i.e.,  no 
projected  impact]  to  over  $8.6  million. 
Under  the  high-end,  no  facilities  were 
assumed  to  pursue  alternative 
regulatory  approaches. 

The  total  baseline  pollutant  load  for 
the  14  facilities  is  approximately 
240.000  toxic  pound-equivalents  per 


year  (pollutant  toxic  weights  were 
derived  using  the  EPA  criterion  for 
copper,  5.6  micrograms  per  liter,  as  the 
standardization  factor).  The  pollutant 
load  reduction  under  the  low-end 
scenario  is  20  percent  or  about  47,500 
toxic  pound-equivalents  per  year. 
Mercury  accounts  for  over  99  percent  of 
the  total  pollutant  load  reduction  under 
the  low-end.  Under  the  high-end 
scenario,  the  pollutant  load  reduction  is 
over  90  percent  or  over  218,000  toxic 
pound-equivalents  per  year.  Mercury 
and  chromium  (VI)  account  for  over  98 
percent  of  the  total  pollutant  load 
reduction  under  this  scenario. 

The  overall  cost-effectiveness  is 
estimated  to  be  $34  per  toxic  pound- 
equivalent  and  $67  per  toxic  pound- 
equivalent  for  the  low-and  high-end 
scenarios,  respectively.  Pollutant  load 


reductions  associated  with 
implementation  of  the  proposed  rule  do 
not  include  estimates  of  load  reductions 
from  controls  to  comply  with  applicable 
Alabama  dissolved  oxygen  criteria. 
Although  costs  were  estimated  for  these 
controls  and  included  in  the  estimated 
compliance  costs  for  the  proposal,  the 
absence  of  toxic  weights  for  dissolved 
oxygen  prohibited  calculation  of  toxic- 
weighted  pollutant  load  reductions  for 
this  pollutant.  As  such,  the  cost- 
effectiveness  for  this  proposal  is 
significantly  better  than  estimated 
above,  which  only  accoimts  for  loads 
reduced  for  toxic  pollutants  (e.g., 
mercury,  lead  and  cadmium].  The 
estimated  costs  and  load  reductions  by 
pollutant,  including  those  associated 
with  compliance  with  the  dissolved 
oxygen  criteria,  are  presented  below. 


Pollutant 


Dissolved  Oxygen 

Cadmium  

Chromium  (VI)  

Lead 

Mercury 

Zinc  


Low-end  scenario 


Annual 
costs 


S574,122 

51,362 

7,239 

61,034 

897,616 

9,864 


Load  reduc- 

tk)n  (Ibs-eq/ 

year) 


•406,905 

77 

0 

340 

47,086 

0 


High-end  scenario 


Annual 
costs 


33,775,568 
1,773,735 
1,720,120 
1,916,628 
4,747,721 
749,197 


Load  reduc- 
tion (Ibs-eq/ 
year) 


•1,374,413 

1,685 

26,325 

2,066 

188,436 

199 


•Pollutant  toad  reductions  for  dissolved  oxygen  are  presented  as  pounds  of  BOD  reduced  each  year.  Since  a  toxic  weight  does  not  exist  for  ei- 
ther dissolved  oxygen  or  BOD,  toxic-weighted  load  reductions  could  not  be  estimated  and  included  in  the  total  estimated  pollutant  load  reduction 
for  the  proposal.  ■ 


Under  the  low-end  scenario,  capital 
and  operation  &  maintenance  (O&M) 
costs  account  for  over  75  percent  of  the 
total  costs,  and  costs  associated  with 
pursuit  of  alternative  regulatory 
approaches  account  for  just  over  12 
percent  of  the  annual  costs.  Under  the 
high-end  scenario,  capital  and  O&M 
costs  account  for  over  97  percent  of  the 
total  costs.  Under  the  low-end,  which 
assumed  that  more  aggressive  controls 


on  indirect  dischargers  would  be 
utilized  (as  compared  to  end-of-pipe 
treatment  under  the  high-end),  waste 
minimization  costs  accounted  for  8 
percent  of  the  total  estimated  annual 
costs.  Under  the  high-end,  waste 
minimization  costs  account  for  2 
percent  of  the  total  annual  costs.  Under 
both  scenarios,  monitoring  costs 
account  for  less  than  1  percent. 

EPA  is  requesting  comments,  data, 
and  information  for  the  14  facilities  that 


could  assist  EPA  in  evaluating  the 
potential  costs  to  these  facilities, 
including,  but  not  limited  to, 
descriptions  of  existing  treatment 
systems  and  pollutant  control  systems; 
pollutants  expected  in  effluent 
discharge;  long-term  average  pollutant 
effluent  concentrations;  long-term 
average  receiving  water  pollutant 
concentrations;  and  critical  low  flow 
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values  for  receiving  water  stream 
segments. 

While  EPA  was  only  able  to  gather 
limited  economic  information  on  the 
affected  facilities  in  the  time  allowed  for 
this  proposal,  this  information  and 
EPA's  regulatory  impact  analysis  did 
not  support  a  finding  that  the  uses  in 
today's  rule  are  not  attainable.  EPA's 
analysis  indicated  that  under  the  high- 
end  scenario  two  facilities  could 
potentially  incur  relatively  higher  costs 
when  compared  to  the  other  12  facilities 
subject  to  today's  rule.  In  particular, 
EPA  is  concerned  about  the  level  of 
treatment  estimated  under  the  high-end 
scenario  that  may  be  required  of 
municipal  facilities  discharging  to  Three 
Mile  and  Chickasaw  Creek  if  regulatory 
alternatives  such  as  TMDLs  and  site- 
specific  criteria  are  not  pursued.  It  is 
reasonable  to  expect,  however,  that  the 
State  or  affected  municipalities  will  not 
ignore  regulatory  alternatives  and 
implementation  options  that  could,  if 
piusued,  substantially  reduce  the  costs 
to  facilities  discharging  to  streams 
covered  by  today's  proposal. 

In  addition,  EPA  is  also  concerned 
about  the  levels  of  mercury  being 
discharged  into  Chickasaw  Creek.  If  the 
limited  mercury  data  are  accurate,  these 
levels  could  present  a  significant  risk  to 
individuals  fishing  and  recreating  in 
this  watershed.  EPA  suspects  that  the 
limited  discharge  data  on  merciuy  are 
inacciu^te  because  the  information  for 
one  municipal  facility  indicates  that  it 
may  be  discharging  mercury  at  levels 
over  1,000  times  higher  than  effluent 
concentrations  observed  by  EPA  using 
"clean"  analytical  detection  methods. 
EPA  will  work  with  the  State  to  further 
evaluate  the  vaUdity  of  the  data. 

EPA  could  not  conclude  based  on  the 
information  gathered  prior  to  proposal 
that  costs  estimated  for  this  action  are 
not  justified  or  would  result  in 
widespread  social  and  economic    ' 
impact.  Should  such  information 
become  available  for  any  of  the 
facilities,  the  Agency  would  consider 
this  information  for  the  final  rule.  EPA 
is  committed  to  working  with  the  State 
and  the  various  stakeholders  affected  by 
this  rule  to  ensure  protection  of  public 
health  and  the  environment,  and  that 
costs  remain  reasonable. 

VI.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 


(1)  Have  an  aimual  effiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agencv: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4l  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866,  and  is  therefore 
not  subject  to  OMB  review. 

Vn.  Regulatory  Flexibility  Act  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  et  seq.).  federal 
agencies  generally  are  required  to 
conduct  an  initial  regulatory  flexibility 
analysis  (IRFA)  describing  the  impact  of 
the  regulatory  action  on  small  entities  as 
part  of  a  proposed  rulemaking. 
However,  imder  section  605(b)  of  the 
RFA,  if  the  Administrator  for  the  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities, 
the  agency  is  not  required  to  prepare  an 
IRFA.  The  Administrator  is  today 
certifying,  pursuant  to  section  605(b)  of 
the  RFA,  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  the  Agency  did  not  prepare 
an  initial  regulatory  flexibility  analysis. 

Under  the  CWA  water  quality 
standards  program,  states  must  adopt 
water  quality  standards  for  their  waters 
that  must  be  submitted  to  EPA  for 
approval;  if  the  Agency  disapproves  a 
State  standard  and  the  State  does  not 
adopt  appropriate  revisions  to  address 
EPA's  disapproval,  EPA  must 
promulgate  standards  consistent  with 
the  statutory  requirements.  EPA  has 
authority  to  promulgate  criteria  or 
standards  in  any  case  where  the 
Administrator  determines  that  a  revised 
or  new  standard  is  necessary  to  meet  the 
requirements  of  the  Act.  These  State 
standards  (or  EPA-promulgated 
standards]  are  implemented  through 
various  water  quality  control  programs 
including  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 


program  that  Umits  discharges  to 
navigable  waters  except  in  compUance 
with  an  EPA  permit  or  permit  issued 
under  an  approved  State  program.  The 
CWA  requires  that  all  NPDES  permits 
must  include  any  limits  on  discharges 
that  are  necessary  to  meet  State  water 
quality  standards. 

Thus,  under  the  CWA,  EPA's 
promulgation  of  water  quality  standards 
establishes  standards  that  the  State 
implements  through  the  NPDES  permit 
process.  The  State  has  discretion  in 
deciding  how  to  meetthe  water  quality 
standards  and  in  developing  discharge 
limits  as  needed  to  meet  the  standards. 
While  the  State's  implementation  of 
federally-promulgated  water  quality 
standards  may  result  in  new  or  revised 
discharge  limits  being  placed  on  small 
entities,  the  standards  themselves  do 
not  apply  to  any  discharger,  including 
small  entities. 

Today's  proposed  rule,  as  explained 
above,  does  not  itself  estabUsh  any 
requirements  that  are  applicable  to 
small  entities.  As  a  result  of  this  action, 
the  State  of  Alabama  will  need  to  ensure 
that  permits  it  issues  include  any 
limitations  on  discharges  necessary  to 
comply  with  the  standards  established 
in  the  final  rule.  In  doing  so,  the  State 
will  have  a  number  of  discretionary 
choices  associated  with  permit  writing. 
While  Alabama's  implementation  of  the 
final  rule  may  ultimately  result  in  some 
new  or  revised  permit  conditions  for 
some  dischargers,  including  small 
entities,  EPA's  action  today  does  not 
impose  any  of  these  as  yet  unknown 
requirements  on  small  entities. 

The  RFA  requires  analysis  of  the 
impacts  of  a  rule  on  the  small  entities 
subject  to  the  rule's  requirements.  See 
United  States  Distribution  Companies  v. 
FERC,  88  F.3d  1105,  1170  (D.C.  Cir. 
1996).  Today's  proposed  rule  establishes 
no  requirements  applicable  to  small 
entities,  and  so  is  not  susceptible  to 
regulatory  flexibility  analysis  as 
prescribed  by  the  RFA.  ("[NJo 
[regulatory  flexibility]  analysis  is 
necessary  when  an  agency  determines 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule."  United 
Distribution  at  1170,  quoting  MJd-Tex 
Elec.  Co-op  v.  FERC,  773  F.2d  327,  342 
(D.C.  Cir.  1985)  (emphasis  added  by 
United  Distribution  court).)  The  Agency 
is  thus  certifying  that  today's  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  within  the 
meaning  of  the  RFA. 
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Vm.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
federal  agencies  to  assess  die  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effiactive  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  rule 
an  explanation  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  the  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  rule  contains  no 
federal  mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local  or  Tribal  governments  or  the 
private  sector.  The  proposed  rule 
imposes  no  enforceable  duty  on  the 
State  or  any  local  government  or  the 
private  sector;  rather,  this  rule  proposes 
designated  uses  for  certain  stream 
segments  of  Alabama,  which,  when 
combined  with  State  adopted  water 
quality  criteria  constitute  water  quality 
standards  for  those  stream  segments. 
The  State  may  use  these  resulting  water 
quality  standards  in  implementing  its 
water  quality  control  programs.  Today's 
proposed  rule  does  not  regulate  or  affect 
any  entity  and  therefore,  is  not  subject 


to  the  requirements  of  sections  202  and 
205  of  the  UMRA. 

EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  As 
stated  above,  the  rule  imposes  no 
enforceable  requL-ements  on  any  party, 
including  small  governments.  Moreover, 
any  water  quality  standards,  including 
those  proposed  here,  apply  broadly  to 
dischargers  and  are  not  uniquely 
applicable  to  small  governments.  Thus, 
this  proposed  rule  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 

IX.  Paperwork  Reduction  Act 

This  action  requires  no  new  or 
additional  information  collection 
activities  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq). 
Therefore,  no  Information  Collection 
request  will  be  submitted  to  the  Office 
of  Management  and  Budget  for  review 
in  compliance  with  the  Paperwork 
Reduction  Act. 

X.  Executire  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  Tribal 
government  unless  the  Federal 
Government  provides  the  necessary 
funds  to  pay  the  direct  costs  incurred  by 
the  State,  local  or  Tribal  government  or 
EPA  provides  to  the  Office  of 
Management  and  Budget  a  description 
of  the  extent  of  the  prior  consultation 
and  written  communications  with 
representatives  of  affected  State,  local 
and  Tribal  governments  and  an  Agency 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  Tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

For  the  same  reasons  as  stated  above 
in  section  VIII.,  EPA  has  determined 
this  proposed  rule  does  not  impose 
federal  mandates  on  State,  local  or 
Tribal  governments.  Moreover,  this 
rulemaking  proposal  is  required  by 
statute.  See  CWA  303(c)(4)  (requiring 
the  Administrator  to  promptly  propose 
regulations  setting  forth  revised  or  new 
water  quality  standards  where  the 
Agency  has  disapproved  State  standards 
as  being  inconsistent  with  the  Act). 
Thus  today's  proposed  rule  is  not 
subject  to  E.O.  12875. 

Nonetheless,  EPA  has  involved  State 
and  local  governments  in  the 
development  of  this  rule.  Prior  to  this 


proposed  rulemaking  action,  EPA  had 
numerous  phone  calls,  meetings  and 
exchanges  of  written  correspondence 
with  representatives  of  Alabama's 
Division  of  Environmental  Management 
to  discuss  EPA's  concerns  with  the 
State's  water  quality  standards,  possible 
remedies  for  addressing  the  disapproved 
sections  of  the  water  quality  standards, 
the  use  designations  in  today's  proposal 
and  the  federal  rulemaking  process.  The 
data  and  descriptive  information  bom 
these  exchanges  was  essential  to 
evaluating  and  analyzing  the  attainment 
of  use  designations  for  the  nine  stream 
segments  in  today's  proposal.  In 
addition,  EPA  issued  a  notice  in  the 
Federal  Register  on  January  29, 1997, 
requesting  information  from  the  public 
on  specific  streams  in  Alabama,  and 
held  a  public  hearing  in  Montgomery, 
Alabama  on  February  26, 1997.  EPA 
will  continue  to  work  with  affected 
parties  before  finalizing  these  water 
quaUty  standards  for  Alabama. 

EPA  has  scheduled  a  public  hearing 
on  April  22, 1998,  in  Montgomery, 
Alabama.  EPA's  public  notification 
process  is  targeting  parties  across  a  wide 
range  of  interests,  both  within  and 
outside  of  government,  to  ensure  them 
the  opportunity  for  involvement.  For 
additional  information  contact  the 
person  listed  under  the  FOR  AOOmONAL 
INFORMAHON  CONTACT  section  at  tiie 
beginning  of  this  preamble. 

XI.  Endangered  Species  Act 

Section  7  of  the  Endangered  Species 
Act  (ESA)  requires  federal  agencies,  in 
consultation  with  the  U.S.  Fish  and 
WildUfe  Service  (FWS)  and  National 
Marine  Fisheries  Service  (NMFS),  to 
ensure  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species  which  have  been 
designated  as  "critical."  Consultation  is 
designed  to  assist  federal  agencies  in 
complying  with  the  requirements  of 
section  7  by  supplying  a  process  within 
which  FWS  and  NMFS  provide  such 
agencies  with  advice  and  guidance  on 
whether  an  action  complies  with  the 
substantive  requirements  of  ESA. 

As  a  result  of  consultation  under 
section  7  of  the  ESA  between  EPA  and 
FWS.  the  FWS  issued  a  biological 
opinion  dated  October  8, 1997  regarding 
the  State  of  Alabama's  Water  Quality 
Standards  program.  The  opinion 
determined  that  the  Alabama  water 
quality  standards  program  is  not  likely 
to  jeopardize  the  continued  existence  of 
listed  species,  or  result  in  the 
destruction  or  adverse  modification  of 
species'  critical  habitat.  The  opinion 
also  concluded  that  the  standards  will 
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result  in  "take"  of  listed  species, 
including  water  bodies  classified  with 
the  Fish  and  Wildlife  use.  An  Incidental 
Take  Statement  was  issued  with  the 
opinion  that  authorizes  "take" 
associated  with  the  Alabama  Water 
Quality  Standard  program.  Within  the 
body  of  the  opinion,  the  FWS  stated 
that: 

Any  reclassification  and/or  classification  of 
uses  to  less  than  fishable/swimmable  in 
stream  segments  harboring  listed  species 
would  be  subject  to  section  7  (of  the  ESA) 
consultation  on  a  case-by-case  basis,  and 
would  include  an  evaluation  of  the 
appropriateness  of  criteria  values  at  that 
time,  (page  29) 

hi  a  letter  dated  June  5, 1997,  the  Fish 
and  Wildlife  Service  notified  EPA  that 
further  consultation  will  not  be 
necessary  for  actions  establishing  F&W 
use  designations  for  Alabama  stream 
segments.  In  today's  proposed  federal 
rulemaking,  EPA  is  proposing  F&W  use 
designations  for  nine  stream  segments. 

Xn.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
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Act  (NTTAA),  the  Agency  is  required  to 
use  volimtary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  volimtary 
consensus  standard  bodies.  Where 
available  and  potentially  applicable 
voluntary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  and  Management  and  Budget, 
an  explanation  of  the  reasons  for  not 
using  such  standards. 

The  Agency  does  not  beheve  that  this 
proposed  rule  addresses  any  technical 
standards  subject  to  the  NTTAA.  A 
commenter  who  disagrees  with  this 
conclusion  should  indicate  how  today's 
notice  is  subject  to  the  NTTAA  and 
identify  any  potentially  applicable 
volimtary  consensus  standards. 


List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection, 
Intergovernmental  relations.  Water 
pollution  control. 

Dated:  February  27, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  Part  131  as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

Subpart  D— [Amended] 

2.  Section  131.34  is  added  to  read  as 
follows: 

§131.34    Alabama. 

(a)  Use  designations  for  surface 
waters.  In  addition  to  the  State  adopted 
use  designations,  the  following  water 
body  sejgments  in  Alabama  have  the 
beneficial  uses  designated  in  paragraph 
(a)  of  this  section. 


Basin 


CAHABA  

MOBILE  BAY 

MOBILE  BAY 
MOBILE  BAY 
TENNESSEE 

WARRIOR 

WARRIOR 


Stream 
Segment 


Buck  Creek  

Chickasaw  Creek 


From 


WARRIOR 


WARRIOR 


Mot)ile  River 

Three  Mile  Creek  

Flint  Creek 

Cane  Creek  (Jasper)  .. 
Cane  Creek  (Oakman) 


Lost  Creek 


Town  Creek 


Cahat>a  Valley  Creek 
Mot>ile  River 


Its  Mouth  

Mobile  River 

Alat>ama  Highway  36  .... 

Mult>erry  Fofk 

County  Road  2.5  Miles 

Southeast  of  Oakman. 
Downey  Branch 


Cane  Creek  (Jasper) 


To 


Shelby  Co.  Road  44  . 
Limits  of  Tidal  Effects 
(Highway  43). 

Spanish  River 

Its  Source 

Shoal  Creek  

Town  Creek 

Alabama  Highway  69  . 


US  Highway  78  crossing 
one  mile  souttieast  of 
Cartxxi  HiM. 

100  Yards  Upstream  of 
Southern  Railway 
Crossing  (1.1  Miles  Up- 
stream of  Cane  Creek). 


Classifkatkxi 


FISH4WILDLIFE. 
FISH&WILDLIFE. 

FISH&WILDLIFE. 
FISH&WILDLIFE. 
FISH4WILDUFE. 
FISH&WILDLIFE. 
FISH&WILDLIFE. 

FISH&WILDLIFE. 


FISH&WILDLIFE. 


(b)  Water  quality  standard  variances. 
(1)  The  Regional  Administrator,  EPA 
Region  4,  is  authorized  to  grant 
variances  from  the  water  quaUty 
standards  in  paragraph  (a)  of  this 
section  where  the  requirements  of  this 
paragraph  (b)  are  met.  A  water  quality 
standard  variance  applies  only  to  the 
permittee  requesting  the  variance  and 
only  to  the  pollutant  or  pollutants 
specified  in  the  variance;  the  imderlying 
water  quality  standard  othenvise 
remains  in  effect. 

(2)  A  water  quality  standard  variance 
shall  not  be  granted  if: 

(i)  Standards  will  be  attained  by 
implementing  effluent  limitations 
required  under  sections  301(b)  and  306 


of  the  CWA  and  by  the  permittee 
implementing  reasonable  best 
management  practices  for  nonpoint 
source  control;  or 

(ii)  The  variance  would  likely 
jeopardize  the  continued  existence  of 
any  threatened  or  endangered  species 
listed  under  section  4  of  the  Endangered 
Species  Act  or  result  in  the  destruction 
or  adverse  modification  of  such  species' 
critical  habitat. 

(3)  Subject  to  paragraph  (b)(2)  of  this 
section,  a  water  quality  standards 
variance  may  be  granted  if  the  applicant 
demonstrates  to  EPA  that  attaining  the 
water  quafity  standard  is  not  feasible 
because: 


(i)  Naturally  occurring  pollutant 
concentrations  prevent  the  attainment  of 
the  use;  or 

(ii)  Natural,  ephemeral,  intermittent 
or  low  flow  conditions  or  water  levels 
prevent  the  attainment  of  the  use,  unless 
these  conditions  may  be  compensated 
for  by  the  discharge  of  sufficient  volume 
of  effluent  discharges  without  violating 
State  water  conservation  requirements 
to  enable  lises  to  be  met;  or 

(iii)  Human  caused  conditions  or 
sources  of  pollution  prevent  the 
attainment  of  the  use  and  cannot  be 
remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place;  or 
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(iv)  Dams,  diversions  or  other  types  of 
hydrologic  modifications  preclude  the 
attainment  of  the  use.  and  it  is  not 
feasible  to  restore  the  water  body  to  its 
original  condition  or  to  operate  such 
modification  in  a  way  which  would 
result  in  the  attainment  of  the  use;  or 

(v)  Physical  conditions  related  to  the 
natural  features  of  the  water  body,  such 
as  the  lack  of  a  proper  substrate,  cover, 
fiow.  depth,  pools,  riffles,  and  the  like 
unrelated  to  water  quality,  preclude 
attainment  of  aquatic  life  protection 
uses;  or 

(vi)  Controls  more  stringent  than 
those  required  by  sections  301(b)  and 
306  of  the  CWA  would  restiU  in 
substantial  and  widespread  economic 
and  social  impact. 

(4)  Procedures.  An  apphcant  for  a 
water  quality  standards  variance  shall 
submit  a  request  to  the  Regional 
Administrator  of  EPA  Region  4.  The 
application  shall  include  all  relevant 
information  showing  that  the 
requirements  for  a  variance  have  been 
satisfied.  The  burden  is  on  the  applicant 
to  demonstrate  to  EPA's  satisfaction  that 
the  designated  use  is  unattainable  for 
one  of  the  reasons  specified  in 
paragraph  (b)(3)  of  this  section.  If  the 
Regional  Administrator  preliminarily 
determines  that  grounds  exist  for 
granting  a  variance,  he  shall  provide 
public  notice  of  the  proposed  variance 
and  provide  an  opportunity  for  public 
comment.  Any  activities  required  as  a 
condition  of  the  Regional 
Administrator's  granting  of  a  variance 
shall  be  included  as  conditions  of  the 
NPDES  permit  for  the  applicant.  These 
terms  and  conditions  shall  be 
incorporated  into  the  applicant's  NPDES 
permit  through  the  permit  reissuance 
process  or  through  a  modification  of  the 
permit  pursuant  to  the  applicable 
permit  modification  provisions  of 
Alabama's  NPDES  program. 

(5)  A  variance  may  not  exceed  3  years 
or  the  term  of  the  NPDES  permit, 
whichever  is  less.  A  variance  may  be 
renewed  if  the  applicant  reapplies  and 
demonstrates  that  the  use  in  question  is 
still  not  attainable.  Renewal  of  the 
variance  may  be  denied  if  the  applicant 
did  not  comply  with  the  conditions  of 
the  original  variance,  or  otherwise  does 
not  meet  the  requirements  of  this 
section. 

IFR  Doc.  98-5722  Filed  3-4-98;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
RIN  3067-AC72 

Disaster  Assistance;  the  Declaration 
Process 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule,  with  request  for 
comments. 


summary:  This  proposed  rule  would 
establish  the  financial  criteria  under 
which  a  cost-share  adjustment  would  be 
granted  for  permanent  restorative  work 
and  for  emergency  work  unless 
otherwise  adjusted,  and  caps  that  cost- 
share  at  90  percent  Federal.  Secondly,  it 
would  phase  in  the  threshold  for 
granting  cost-share  adjustments  to 
current  dollars  over  a  two-year  period, 
and  would  allow  that  threshold  to  be 
adjusted  annually  for  inflation. 
DATES:  We  invite  your  comments,  which 
may  be  submitted  on  or  before  May  4, 
1998. 

ADDRESSES:  Please  send  any  comments 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  840,  Washington.  DC  20472. 
(facsimile)  202-646-^536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Stahlschmidt.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington.  DC  20472.  202- 
646-4066.  (facsimile)  202-646-4060. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1985.  the  State  of  West  Virginia 
was  struck  with  an  extraordinarily 
severe  disaster  (753-DR).  for  which  a 
cost-share  adjustment  was  granted  to  the 
normal  75  percent  Federal/25  percent 
non-Federal  cost-share  of  assistance 
under  sections  403  and  406  of  the 
Disaster  Relief  Act  of  1974  (later 
amended  and  named  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act).  (For  purposes  of  this 
rule  the  Disaster  Relief  Act  and  its 
successor  are  called  the  Stafford  Act). 
That  disaster  had  an  impact  of  $64 
dollars  (of  Stafford  Act  costs)  per  capita, 
based  on  statewide  population.  Since 
Hurricane  Hugo  in  1989,  a  number  of  " 
extraordinary  disasters  have  continued 
to  occur  throughout  the  United  States 
causing  significant  impact  to  the  local. 
State,  and  Federal  governments. 

FEMA  has  used  the  precedent  set  in 
the  1985  West  Virginia  disaster  as  a 
gauge  to  determine  when  to  recommend 


to  the  President  that  cost-share 
adjustments  be  granted.  However,  in 
keeping  with  the  supplemental  nature  of 
Federal  assistance  under  the  Stafford 
Act,  adjustments  were  granted  to  the 
cost-share  only  ia  those  rare  instances 
when  the  disaster  had  an  extraordinary 
impact. 

Since  1985,  over  435  major  disaster 
declarations  have  been  made  under  the 
Stafford  Act  and  its  predecessor.  Yet, 
only  32  cost-shaie  adjustments  have 
been  granted.  Moreover,  since  Hurricane 
Andrew  occurred  in  1992,  there  have 
been  no  cost-share  adjustments  for 
permanent  restorative  work  with  greater 
than  a  90%  Federal  share.  This  also 
serves  to  maintain  the  supplemental 
nature  of  Federal  disaster  assistance, 
and  ensures  at  least  some  level  of  non- 
Federal  cost-share  for  disaster 
assistance. 

The  purpose  of  this  proposed  rule 
would  be  two-fold.  First,  it  would 
establish  in  regulation  the  financial 
criteria  under  which  a  cost-share 
adjustment  could  be  granted  for 
permanent  restorative  work  under 
section  406  of  the  Stafford  Act,  and  for 
emergency  work  under  sections  403  and 
407  under  the  Stafford  Act,  if  not 
otherwise  adjusted  for  the  disaster,  and 
caps  that  cost-share  at  90  percent 
Federal.  Secondly,  this  proposed  rule 
would  phase  in  the  threshold  for 
granting  cost-share  adjustments  to 
current  dollars  over  a  two-year  period, 
and  would  allow  that  threshold  to  be 
adjusted  annually  for  inflation.  Since 
1985.  the  threshold  for  granting  cost- 
share  adjustments  has  been  $64  per 
capita.  In  current  dollars,  that  figure 
would  be  raised  to  $100  per  capita.  (Per 
capita  costs  are  based  on  actual 
obligations  under  the  Stafford  Act  only, 
excluding  FEMA  administrative  costs 
and  the  non-Federal  cost-share). 
This  rule  would  apply  only  to 
sections  403,  406,  and  407  of  the 
Stafford  Act,  which  stipulate  that  the 
Federal  share  of  assistance  will  not  be 
less  than  75  percent  of  the  total  eligible 
costs.  The  Stafford  Act  contains  no 
provision  for  waiver  of  cost-sharing  for 
the  Individual  and  Family  Grant 
program  (section  411),  the  construction 
or  site  development  costs  at  a 
manufactured  home  group  site  (section 
408),  or  the  Hazard  Mitigation  program 
(section  404).  The  Federal  share  of 
grants  under  these  sections  is  limited  by 
law  to  75  percent  of  the  total  eligible 
costs. 

In  order  to  retain  the  supplemental 
nature  of  disaster  assistance,  the 
Consumer  Price  Index  for  All  Urban 
Consimiers  published  by  the 
Department  of  Labor  has  been  applied  to 
the  1985  $64  per  capita  figure  to  raise 
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that  threshold  to  current  dollars.  The 
Consumer  Price  hidex  is  also  the 
measiue  used  to  adjust  grants  annually 
under  the  Individual  and  Family  Grant 
Program  (section  411  of  the  Stafford 
Act)  and  the  small  projects  under  the 
Public  Assistance  Pro-am  (section  422 
of  the  Stafford  Act.)  Under  this 
proposed  rule  the  threshold  would  be 
$100  per  capita,  and  would  be  adjusted 
annually  for  inflation.  Since  this  is  such 
a  large  increase  in  the  threshold,  the 
adjustment  would  be  made  over  a  two- 
year  period.  In  FY  1998  the  threshold 
would  be  increased  by  $16  dollars  to 
$80  per  capita  statewide.  Beginning 
October  1, 1998,  the  threshold  would  be 
increased  to  $100  per  capita  statewide, 
with  an  adjustment  made  for  inflation 
thereafter. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10.  No  environmental 
assessment  has  been  prepared. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
section  2(f)  of  E.0. 12866  of  September 
30, 1993.  58  FR  51735,  but  attempts  to 
adhere  to  the  regulatory  principles  set 
forth  in  E.0. 12866.  The  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  imder  E.O. 
12866. 

PaperwcH-k  Reduction  Act 

This  proposed  rule  does  not  contain 
a  collection  of  information  and  therefore 
is  not  subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
pohcles  that  have  federalism    . 
implications  imder  E.0. 12612, 
Federalism,  dated  October  16, 1987. 

Executive  Order  12778,  Gvil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
E.O.  12778. 

List  of  subjects  in  44  CFR  Part  206: 

Administrative  practice  and 
procediue,  EKsaster  assistance, 
Intergovernmental  relations,  Reporting 
and  record  keeping  requirements. 

Accordingly,  44  CFR  Part  206  is 
proposed  to  be  amended  as  follows: 

PART  206  SUBPART  B— THE 
DECLARATION  PROCESS 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 
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Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978.  43  FR  41943,  3  CFR,  1978  Comp., 
p.  329;  E.O.  12127, 44  FR  19367,  3  CFR,  1979 
Comp.,  p.  376;  E.O.  12148. 44  FR  43239,  3 
CFR,  1979  Comp..  p.  412;  and  E.0. 12673,  54 
FR  12571,  3  CFR,  1989  Comp.,  p.  214. 

2.  Section  206.47  is  added  to  read  as 
follows. 

{206l47    Cost-Share  adjustments. 

(a)  In  accordance  with  the 
supplemental  nature  of  assistance  under 
the  Stafford  Act,  and  to  demonstrate  the 
fiscal  responsibility  of  both  State  and 
Federal  governments,  a  measure  of  non- 
Federal  cost-sharing  will  always  be 
retained.  The  standard  75  percent 
Federal  and  25  percent  non-Federal 
cost-share  ratio  will  remain  in  effiect  for 
most  Presidentlally  declared  major 
disasters.  For  extraordinary  disasters, 
the  following  standard  will  be  used  to 
evaluate  whether  costs  under  the  Act  for 
assistance  to  State  and  local 
governments  should  be  adjusted.  This 
adjustment  applies  to  permanent 
restorative  work  under  section  406  of 
the  Stafford  Act  and  to  emergency  work 
under  sections  403  and  407  of  the 
Stafford  Act  imless  otherwise  adjusted. 

(b)  Beginning  In  FY  1998  and  effective 
for  major  disasters  declared  on  or  after 
[the  effective  date  of  the  final  rule]  a 
qualifying  threshold  of  $80  per  capita  of 
State  population  will  be  used  where 
individual  States  are  severely  impacted 
by  a  major  disaster.  This  threshold  will 
be  based  on  actual  obUgations  imder  the 
Stafford  Act  only,  and  will  exclude 
FEMA  administrative  costs  and  the  non- 
Federal  cost-share. 

(c)  Beginning  October  1, 1998,  a 
qualifying  threshold  of  $100  per  capita 
of  State  population  (as  adjusted  for 
inflation),  will  be  used  where  individual 
States  are  severely  Impacted  by  a  major 
disaster.  Thereafter,  this  threshold  will 
be  adjusted  armually  for  inflation  using 
the  Consumer  Price  Index  for  all  Urban 
Consumers  published  by  the 
Department  of  Labor.  This  threshold 
will  be  based  on  actual  obligations 
under  the  Stafford  Act  only  and  will 
exclude  FEMA  administrative  costs  and 
the  non-Federal  cost-share. 

(d)  Where  future  cost-share 
adjustments  are  authorized,  the  Federal 
share  of  assistance  to  State  and  local 
governments  for  Impacts  to  public  and 
eligible  private-nonprofit  facilities  may 
be  increased  above  75  percent  but  may 
not  be  greater  than  90  percent  of  the 
total  eligible  cost.  One  hundred  percent 
Federal  funding  may  be  provided  for 
direct  Federal  assistance  emergency 
work,  or  for  emergency  work  under 


sections  403  and  407,  as  conditions 
warrant. 

Dated:  January  13, 1998. 
Junes  L.  Witt, 
Director. 

[FR  Doc.  98-5708  Filed  3-4-98;  8:45  am] 
BILUNQ  CODE  t7^t.tt^P 


DEPARTMEfIT  OF  THE  INTERIOR 
Rsh  and  WildlHe  Sarvic* 
50  CFR  Part  17 
RIN  101fr^E52 

Endangarad  and  Thraatanad  WlkJIifa 
and  Plants;  Notica  of  Public  Haartng 
and  Raopaning  of  ConMnant  Parfod  on 
Propoaad  Thraatanad  Statua  fdr 
Howall's  Spactacular  Thalypody 

aqbicy:  Fish  and  WlldUfe  Service. 

Interior. 

action:  Proposed  rule;  notice  of  public 

hearing  and  reopening  of  comment 

period. 

StJMMARY:  The  Fish  and  WlldUfe  Service 
(Service),  pursuant  to  the  Endangwed 
Species  Act  of  1973,  as  amended  (Act), 
provides  notice  of  a  public  hearing  on 
the  proposed  threatened  statiis  for 
Theiypodium  howellii  ssp.  spectabilis 
(Howell's  spectacular  thelypody).  In 
addition,  the  Service  has  reopened  the 
comment  period  to  accommodate  a 
public  hearing  that  was  requested  by  the 
Oregon  Cattlemen's  Association.  All 
parties  are  Invited  to  submit  comments 
on  this  proposal. 

DATES:  The  comment  period  now  closes 
on  April  20, 1998.  Any  comments 
received  by  the  closing  date  will  be 
considered  in  the  final  decision  on  this 
proposal.  The  public  hearing  will  be 
held  on  April  9, 1998,  from  6:00  p.m.  to 
8:00  p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Geiser  Grand  Hotel,  1996 
Main  Street,  Baker  City,  Oregon. 
Comments  and  materials  concerning 
this  proposal  should  be  sent  to  the 
Supervisor,  U.  S.  Fish  and  WlldUfe 
Service,  Snake  River  Basin  Office,  1387 
S.  Viimell  Way,  Room  368,  Boise,  Idaho 
83709.  Comments  and  materials 
received  will  be  available  for  pubUc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Rueslnk,  Supervisor,  at  the  above 
address  (see  ADDRESSES  section)  or 
(208) 378-5243. 

SUPPLEMENTARY  INFORMATION: 
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Background 

Thelypodium  howelUi  ssp.  spectabilis 
is  known  from  11  sites  in  Baker  and 
Union  counties,  Oregon.  This  taxon  is 
threatened  by  a  variety  of  factors 
including  habitat  destruction  and 
fragmentation  from  agricultural  and 
urban  development,  grazing  by  domestic 
livestock,  competition  from  non-native 
vegetation,  and  aUerations  of  wetland 
hydrology. 

Comments  from  the  public  regarding 
the  accuracy  of  this  proposed  rule  are 
sought,  especially  regarding: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  species 
listed  above; 

(2)  The  location  of  any  additional 
populations  of  the  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 


(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
sizes  of  the  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  species. 

On  January  13, 1998,  the  Service 
published  a  rule  proposing  threatened 
status  for  Thelypodium  howellii  ssp. 
spectabilis  in  the  Federal  Register  (63 
FR  1948).  The  original  comment  period 
was  to  close  on  March  16, 1998.  Section 
4(b)(5)(E)  of  the  Act  (16  U.S.C.  1531  et 
seq.)  requires  that  a  public  hearing  be 
held  if  it  is  requested  within  45  days  of 
the  publication  of  the  proposed  rule.  A 
public  hearing  request  from  Mr.  Rod 
Dowse  of  the  Oregon  Cattlemen's 
Association  in  Portland,  Oregon,  was 
received  within  the  allotted  time  period. 
The  Service  has  scheduled  a  public 
hearing  to  be  held  on  April  9, 1998,  at 
the  Geiser  Grand  Hotel  in  Baker  City, 
Oregon. 

Parties  wishing  to  make  statements  for 
the  record  should  bring  a  copy  of  their 
statements  to  the  hearing.  Oral 


statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation. 
There  are  no  limits  to  the  length  of 
written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Service.  Written  comments  carry  the 
same  weight  as  oral  comments.  The 
comment  period  now  closes  on  April 
20, 1998.  Written  comments  should  be 
submitted  to  the  Service  office  listed  in 
the  ADDRESSES  section. 

Author:  The  primary  author  of  this 
notice  is  Edna  Rey-Vizgirdas  (see 
ADDRESSES  section). 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  February  26,  1998. 
David  J.  Wesley, 

Acting  Regional  Director,  Region  1,  Portlands 
Oregon. 
[FR  Doc.  98-5666  Filed  3-4-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mies  that  are  applicable  to  the 
put>lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisionfi  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Southwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

AQENCY:  Forest  Service,  USDA. 
ACnON:  Notice  of  meeting. 


SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  Tuesday,  March  17, 1998,  in 
Randle,  Washington,  at  the  Randle  Fire 
Hall,  located  Vz  mile  east  of  Randle,  on 
south  side  of  US  Highway  12.  The 
meeting  wrill  begin  at  10  a.m.  and 
continue  until  4:30  p.m.  The  purpose  of 
the  meeting  is  to:  (1)  Provide  an  update 
on  the  Cispus  Adaptive  Management 
Area,  (2)  Provide  information  on  Survey 
and  Manage  Protocols,  (3)  Share 
information  on  the  Timber  Sale  Program 
Environmental  Assessment  process,  and 
(4)  Public  Open  Forum.  All  Southwest 
Washington  Provincial  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  forum"  is  scheduled  as  part  of 
agenda  item  (4)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  fonrni  period.  The 
committee  welcomes  the  public's 
written  conunents  on  committee 
business  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Linda  Turner,  Public  Affairs 
Specialist,  at  (360)  891-5195,  or  write 
Forest  Headquarters  Office,  Gifford 
Pinchot  National  Forest,  10600  N.E.  51st 
Circle,  Vaincouver,  WA  98682. 

Dated:  February  27, 1998. 
Ted  C.  Stubblefieid, 
Forest  Supervisor. 
(PR  Doc.  98-5739  Filed  3-*-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paclcers  and 
Stockyards  Administration 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  it  was 
ascertained  that  the  Uvestock  markets 
named  below  are  stockyards  as  defined 
by  Section  302(a).  Notice  was  given  to 
the  stockyard  owners  and  to  the  public 
as  required  by  Section  302(b),  by 
posting  notices  at  the  stockyards  on  the 
date  specified  below,  that  the  stockyards 
are  subject  to  the  provisions  of  the 
Packers  and  Stockyards  Act,  1921,  as 
amended  (7  U.S.C.  181  etseq.). 


GA-222 


IL-175 


Facility 

number, 

name,  and 

location  of 

stockyard 


B&B 
Sales, 
Com- 
merce, 
Georgia. 

Greenville 
Live- 
stock, 
Inc., 

Centralia, 
Illinois. 


Date  of  posting 


January  1,  1998. 


December  23, 
1997. 


Done  at  Washington,  D.C.  this  26th  day  of 
February  1998. 

Daniel  L.  Van  Ackeren, 

Director,  Livestock  Marketing  Division. 

Packers  and  Stockyards  Programs. 

[FR  Doc.  98-5635  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Deposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  market  named  herein, 
originally  posted  on  the  date  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  comes 
within  the  definition  of  a  stockyard 
under  the  Act  and  is  therefore,  no  longer 
subject  to  the  provisions  of  the  Act. 
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Mh4-152 


Facility 

numl>er, 

name,  arid 

location  of 

stockyard 


Spring  Val- 
ley Sales 
Co.,  Inc., 
Spring 
Valley, 
Min- 
nesota. 


Date  of  posting 


Novemt)er21, 
1959. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C.  this  26th  day  of 
February  1 998. 

Daniel  L.  Van  Ackerm, 

Director,  Livestook  Marketing  Division, 

Packers  and  Stockyards  Proems. 

(FR  Doc.  98-5634  Filed  3-4-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submisston  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  One-Time  Report  For  Foreign 
Software  or  Technology  Eligible  For  De 
Minimis  Exclusion. 

Agency  Form  Number:  Not  appficable. 

OMB  Approval  Number:  0694-0101. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  175  hours. 

Average  Time  Per  Response:  25  hours 
per  response. 

Number  of  Respondents:  7 
respondents. 

Needs  and  Uses:  Any  company  that  is 
seeking  exemption  from  export  controls 
on  foreign  software  and  technology 
commingled  vrith  U.S.  software  or 
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technology  must  file  a  one-time  report 
for  the  foreign  software  or  technology. 
The  report  must  include  the  percentage 
of  relevant  values  in  determining  U.S. 
content,  assumptions,  and  the  basis  or 
methodologies  for  making  the 
percentage  calculation.  The 
methodologies  must  be  based  upon 
accounting  standards  used  in  the 
operation  of  the  relevant  business, 
which  must  be  specified  in  the  report. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 
Respondent's  Obligation:  Mandatory. 
0MB  Desk  Officer:  Dennis  Marvich 
(202) 395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  April  6, 1998  to  Dennis 
Marvich,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  D.C.  20230. 
Dated:  February  26, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  9&-5650  Filed  3-4-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 


communications  units,  transmissions 
take  about  10  minutes. 

■Needs  and  Uses:  This  is  a  generic 
collection  of  information  that  includes 
regulatory  requirements  for  vessel 
monitoring  and  communication  under 
the  authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Ad.  Fishing  vessels  and/or  at-sea 
processing  vessels  in  selected  fisheries 
are  required  to  have  installed 
transponders/vessel  tracking  systems  or 
Inmarsat  Communication  Units  for 
onboard  commimications  with  the 
National  Marine  Fisheries  Service.  The 
primary  purpose  of  such  equipment  if  to 
communicate  the  vessel's  location  or,  in 
the' case  of  Inmarsat  Commimication 
Units,  communicate  harvest  information 
collected  by  observers  aboard  the  vessel. 
The  installation  time  of  the  monitoring 
and/or  communication  equipment  is 
measured  as  well  as  the  estimated 
transmission  times  for  communication. 

Affected  Public:  Businesses  or  other 
for-profit  orgpnizations,  individuals. 

Respondent's  Obligations:  Mandatory. 

OMB  Desk  Officer:  David  Rostker 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street,  N.W.,  Washington,  D.C. 
20503. 


The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Vessel  Monitoring  and 
Communications  Requirements. 
Agency  Form  Number:  None. 
OMB  Approval  Number:  0648-0307. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Burden:  9,488  hours. 
Number  of  Respondents:  826 
(multiple  transmissions). 

Avg.  Hours  Per  Response:  This  varies 
writh  type  of  equipment  and 
requirement.  Upon  installation,  vessel 
monitoring  or  transponder  systems 
automatically  transmit  data,  which  takes 
about  5  seconds.  For  requirements  to 
transmit  data  on  Inmarsat 


Dated:  February  27, 1998. 
Linda  Engelmeier, 

Department  Forms  Clearance  Officer,  Office 
ofManagemept  and  Organization. 
[FR  Doc.  98-5653  Filed  3-4-98;  8:45  am] 

BILLING  CODE  X10-22-P 


DEPARTMENT  OF  COMMERCE 

Sutxnission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Tag  Recapture  Card. 

Agency  Form  Number:  None. 


OMB  Approval  Number:  0648-0259. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Burden.- 8  hours. 

Number  of  Respondents:  240. 

Avg.  Hours  Per  Response:  2  minutes. 

Needs  and  Uses:  The  Cooperative 
Marine  Gamefish  Tagging  Program 
began  in  the  Southeast  Region  in  1971. 
The  primary  objectives  of  a  fish  tagging 
program  are  to  obtain  scientific 
information  on  fish  growth  and 
movement,  infonnation  that  assists  in 
stock  assessments  and  management. 
This  program  asks  persons  randomly 
capturing  tagged  fish  to  voluntarily 
supply  date  on  the  fish  caught — size, 
weight,  location  of  capture,  and  similar 
infonnation. 

Affected  Public:  Individuals. 

Respondent's  Obligation:  Voluntary, 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  infonnation 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Departm.ent  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  April  6, 1998  to  David  Roster. 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Bviilding,  725  17th 
Street,  N.W.,  Washington,  D.C.  20503. 

Dated:  February  27. 1998. 
Linda  Engelmeier, 

Department  Forms  Oearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  98-5657  Filed  3-4-98;  8:45  am) 
BILLINQ  CODE  3S10-82-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Small-Crafl  Facility 
Questionnaire. 

Agency  Form  Number:  NOAA  77-1. 

OMB  Approval  Number:  0648-0021. 

Type  of  Request:  Extension  of  the 
currently  approved  collection. 

Burden:  213  hours. 

Number  of  Respondents:  1,600. 

Avg.  Hours  Per  Response:  8  minutes. 

Needs  and  Uses:  NOAA's  National 
Ocean  Service  produces  nautical  charts 


JMI 


to  ensure  safe  navigation.  Small-craft 
charts  are  designed  for  recreational 
boaters  and  include  information  on 
local  marina  facilities  and  the  services 
they  produce  (fuel,  repairs,  etc).  NOAA 
must  collect  information  to  update  the 
charts. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Respondent's  Obligation:  Voluntary. 

OA£B  Desk  Officer:  David  Rostker 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  propped 
information  collection  should  be  sent  on 
or  before  April  6, 1998  to  David  Rostker, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  725  17th 
Stiwt,  N.W.,  Washington,  D.C.  20503. 

Dated:  February  27. 1998. 
Linda  Englemeier, 

Department  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

[FR  Doc.  98-5658  Filed  3-4-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Title:  South  Pacific  Tuna  Act. 
Agency  Form  Number:  None. 
OMB  Approval  Number:  0694-0218. 
Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 
Burden:  248  hours. 
Number  of  Respondents:  32  (multiple 
responses). 

Avg.  Hours  Per  Response:  Varies 
between  15  minutes  and  1  horn- 
depending  on  the  requirement. 

Needs  and  Uses:  In  1987,  the  U.S. 
signed  a  Treaty  with  a  number  of  Pacific 
Island  States  for  the  purpose  of 
managing  tima  resources  in  the  South 
Pacific.  The  information  requirements 
contained  in  the  implementing 
regulations  are  specific  to  the  Treaty. 
All  vessels  that  want  to  fish  for  tuna  in 
the  management  area  must  be  licensed 
and  registered.  Catch  and  imloading 


reports  are  also  required  and  go  directly 
to  the  Forum  Fisheries  Agency. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  to  David 
Rostker.  OMB  Desk  Officer,  Room 
10202,  JMew  Executive  Office  Building, 
725  17th  SiffBet.  N.W.,  Washington,  D.C. 
20503. 

Dated:  February  27, 1998  ^ 

Linda  Engelmeier, 

Department  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

(FR  Doc.  9ft-5859  Filed  3-4-98;  8:45  am] 

BILUNG  COOE  3S10-a2-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region  Federal 
Fisheries  Permit  Family  of  Forms. 

Agency  Form  Number:  None  for  this 
revision. 
OMB  Approval  Number:  0648-0202. 
Type  of  Request:  Revision  of  an 
existing  collection. 
Burden:  35.531  hours. 
Number  of  Respondents:  44,541. 
Avg.  Hours  Per  Response:  2  minutes 
for  the  items  under  revision. 

Needs  and  Uses:  Under  Amendment  6 
and  7  to  the  Northeast  Multispecies 
Fishery  Management  Plan  (FMP).  and 
under  Amendment  1  to  the  Sea  Scallop 
FMP.  a  Vessel  Monitoring  System 
(VMS)  is  considered  to  be  a  major  tool 
for  the  monitoring  and  enforcing  of 
Days-At-Sea  restrictions.  Certain 
categories  of  limited  access  scallop  and 
multispecies  vessels  must  use  a  VMS 
while  fishing  under  the  Days-At-Sea 
program  when  so  notified  by  the 
National  Marine  Fisheries  Service 
(NMFS).  When  the  equipment  is 


installed,  a  notification  to  NMFS  is 
required. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  individuals. 
Federal  Government,  state,  local  or 
tribal  government. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubUcation  to  E)avid 
Rosticer.  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street.  N.W.,  Washington,  D.C. 
20503. 

Dated:  February  27, 1998. 
Linda  Engelmeier, 

Department  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

[FR  Doc.  98-5661  Filed  3-4-98;  8:45  am) 

BILUNQ  CODE  3610-22-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Reporting  and  Recordkeeping 
Requirements  under  the  Wassenaar 
Arrangement. 
Agency  Form  Number:  Not  applicable. 
OMB  Approval  Number:  0694-0106. 
Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 
Burden:  826  hours. 
Average  Time  Per  Response:  Between 
one  and  five  minutes  depending  on  the 
requirement. 
Number  of  Respondents:  2,275. 
Needs  and  Uses:  Thirty-three 
countries  have  given  approval  to 
establish  the  Wassenaar  Arrangement  on 
Export  Controls  for  Conventional  Arms 
and  Dual  Use  Goods  and  Technologies. 
The  purpose  is  to  prevent  unauthorized 
transfers  of  such  items.  To  fulfill  our 
obligations  under  this  Agreement.  BXA 
must  receive  information  on  shipments 
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that  have  been  made  under  a  "license 
exception."  This  infonnation  is  shared 
with  participating  members  of  the 
Agreement. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Respondent's  Obligation:  Mandatory. 

0MB  Desk  Officer:  Dennis  Marvich 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engehneier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue.  NW,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Dennis  Marvich,  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20230. 

Dated:  March  2. 1998. 
Linda  Engelmeier, 

Depflrtwental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  98-5730  Filed  3-4-98;  8:45  a.m.] 

BILUNQ  CODE  3S10-33-P 


biu-den  on  these  exporters  by  enabling 
them  to  make  humanitarian  donations 
with  only  minimal  recordkeeping. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Dennis  Marvich 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5327. 14th  and  Constitution 
Avenue.  NW,  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Etennis  Marvich,  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20230. 

Dated:  March  2. 1998. 
Linda  Engelmeier, ' 

Departmental  Forms  Clearance  Officer, 
[FR  Doc.  98-S731  Filed  3-4-98;  8:45  a.m.] 
BILUNQ  CODE  3610-3»-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  License  Exception, 
Humanitarian  Donations. 

Agency  Form  Number:  None. 

OMB  Appmval  Number:  0694-0033. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  10  hours. 

Average  Time  Per  Response:  5  hours. 

Number  of  Respondents:  2. 

Needs  and  Uses:  Section  7(g)  of  the 
EAA,  as  amended  by  the  Export 
Administration  Amendments  Act  of 
1985  (Pub.  L.  99-64),  exempts  from 
foreign  policy  controls  exports  of 
donations  to  meet  basic  human  needs. 
Since  the  re-write  of  the  Export 
Administration  Regulations,  an  exporter 
is  permitted  to  ship  humanitarian  goods 
identified  in  Supplement  2  to  Part  740, 
to  embargoed  destinations  using  the 
new  License  Exception  procedures.  This 
regulation  reduces  the  regulatory 


Respondent's  Obligation:  Required  to 
obtain  or  retain  e  benefit. 

OMB  Desk  Officer:  Dennis  Marvich 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
infonnation  collection  should  be  sent 
within  30  days  of  pubHcation  of  this 
notice  to  Dennis  Marvich,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20230. 

Dated:  March  2, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  98-5732  Filed  3-4-98;  8:45  a.m.) 

BtLUNG  CODE  3S1fr-DT-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Application  for  Transfer  of 
License  to  Another  Party. 
Agency  Form  Number:  None. 
OMB  Approval  Number:  0694-0051. 
Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 
Burden;  11  hours. 
Average  Time  Per  Response:  66 
minutes. 
Number  of  Respondents:  10. 
Needs  and  Uses:  In  certain 
circumstances  [i.e.,  company  mergers, 
takeovers,  etc.).  it  is  necessary  to 
transfer  ownership  of  licenses  to 
another  party.  The  information  collected 
is  necessary  to  ensure  that  all  parties  are 
aware  of  and  agree  to  the  transfer,  both 
of  the  ownership  as  well  as 
responsibilities  associated  with  export 
authorizations. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 


[A-409-801 ,  C-40»-a021 

Initiation  of  Antidumping  and 
Countervailing  Duty  Investigations: 
Butter  Cookies  In  Tins  from  Denmark 

agency:  Import  Administration, 
International  TVade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATS:  March  5,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  (antidumping 
investigation)  or  Christopher  Cassel 
(countervailing  duty  investigation). 
Office  of  CVD/AD  Enforcement  VI, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  Room 
40120, 14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  DC  20230; 
telephone  (202)  482-2786. 
INITIATION  OF  INVESTIGATIONS: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenihnents 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations  published  in  the 
Federal  Register  on  May  19, 1997  (62 
FR  27296). 

The  Petition 

On  February  6, 1998,  the  Department 
of  Commerce  ("the  Department") 
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received  a  petition  filed  in  proper  form 
by  Hearthside  Baking  Company,  Inc.,  D/ 
B/A  Maurice  Lenell  Cooky  Co.  ("the 
petitioner"). 

Petitioner  alleges,  in  accordance  with 
section  702(b)  of  the  Act.  that  producers 
and/or  exporters  of  butter  cookies  in 
tins  from  Denmark  receive 
countervailable  subsidies  within  the 
meaning  of  section  701  of  the  Act,  and, 
in  accordance  with  section  732(b)  of  the 
Act,  that  imports  of  butter  cookies  in 
tins  from  Denmark  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act.  Petitioner  also 
alleges  that  imports  of  such  butter 
cookies  in  tins  are  materially  injuring  or 
threaten  material  injury  to  an  industry 
in  the  United  States. 

The  Department  Ends  that  petitioner 
filed  the  petition  on  behalf  of  the 
domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
77l(9)(C)  of  the  Act  and  it  has 
demonstrated  sufficient  industry 
support  [see  discussion  below). 

Scope  of  Investigation 

For  purposes  of  the  antidumping  and 
countervailing  duty  investigations,  the 
products  covered  are  butter  cookies  in 
tins.  Butter  cookies  are  flat  baked  sweet 
biscuits  made  from  a  mixture  of 
ingredients  which  may  include,  but  are 
not  limited  to  butter,  flour,  eggs,  and 
sugar.  As  defined  by  the  U.S.  Food  and 
Drug  Administration  Compliance  Policy 
Guide  7102.06.  Chapter  5,  Sec.  505.200. 
butter  cookies  are  distinguishable  from 
all  other  cookies  in  that  "all  of  the 
shortening  ingredient  is  butter."  The 
butter  cookies  covered  by  these 
investigations  are  only  those  in  hard 
containers  ("tins"),  which  include,  but 
are  not  limited  to,  those  that  are  made 
of  metal,  and  are  round,  printed  with 
colorful  decorative  logos  and/or 
pictures,  and  which  have  closeable  lids. 

The  merchandise  subject  to  these 
investigations  is  classifiable  under 
subheadings  1905.30.0041  and 
1905.30.0049  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS"). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
pvuposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Consultations 

On  February  20, 1998,  in  accordance 
with  section  702(b)(4)(A)(ii)  of  the  Act, 
the  Department  held  consultations  with 
representatives  of  the  European  Union 
and  the  Government  of  E)enmark  about 
the  coimtervailing  duty  petition.  The 
officials  expressed  concerns  about  the 
definition  of  the  like  product.  See  Tab 


B  of  Antidumping  and  Countervailing 
Duty  Checklist  ("CheckUst"),  dated 
February  26, 1998,  which  is  on  file  in 
pubhc  version  form  in  the  public  file  in 
room  B-099  of  the  main  Commerce 
building.  The  officials  also  expressed 
concerns  about  the  subsidy  allegations 
made  in  the  countervailing  duty  petition 
and,  subsequently,  submitted 
information  regarding  the  alleged 
subsidy  programs.  See  ex  parte 
memorandum  to  file  dated  February  26, 
1998,  Consultation  with  European 
Union  and  Government  of  Denmark 
Representatives  Regarding  the 
Countervailing  Duty  Petition  on  Butter 
Cookies  in  Tins  from  Denmark,  which  is 
on  file  in  the  public  file  in  room  B-099 
of  the  main  Commerce  building.  We 
considered  the  concerns  expressed  by 
the  representatives  of  the  European 
Union  and  the  Govenunent  of  Denmark 
for  purposes  of  this  initiation. 

Determination  of  Industry  Support  for 
the  Petition 

Sections  702(b)(1)  and  732(b)(1)  of  the 
Act  require  that  a  petition  be  filed  on 
behalf  of  the  domestic  industry. 
Sections  702(c)(4)(A)  and  732(c)(4)(A)  of 
the  Act  provide  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  i)ercent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  rrc,  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
hke  product  in  order  to  define  the 
industry.  While  both  the  Department 
and  the  ITC  must  apply  the  same 
statutory  provision  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  statutory  authority,  hi  addition, 
the  Department's  determination  is 
subject  to  limitations  of  time  and 
information.  Although  this  may  result  in 
different  definitions  of  the  domestic  Hke 
product,  such  differences  do  not  render 


the  decision  of  either  agency  contrary  to 
the  law.' 

Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product 
which  is  Uke,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

The  domestic  like  product  referred  to 
in  the  petition  is  the  single  domestic 
like  product  defined  in  Uie  "Scope  of 
hivestigation"  section,  above.  The 
Department  has  no  basis  on  the  record 
to  find  the  petition's  definition  of  the 
domestic  like  product  to  be  inaccurate. 
The  Dep>artment  has  adopted  the 
domestic  like  product  definition  set 
forth  in  the  i>etition,  making  only  minor 
adjustments  for  clarification  purposes. 
In  this  case,  the  petitioner  established 
industry  support  above  the  statutory 
requirement.  See  Tab  B  of  CheckUst 
which  is  on  file  in  pubhc  version  form 
in  the  public  file  in  room  B-099  of  the 
main  Commerce  building.  Accordingly. 
the-Department  determines  that  the 
petition  is  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  sections  702(b)(1)  and  732(b)(1)  of  the 
Act. 

Export  Price  and  Normal  Value 

The  following  is  a  description  of  the 
allegation  of  sales  at  less  than  fair  value 
upon  which  our  decision  to  initiate  the 
antidumping  duty  investigation  is 
based.  Should  the  need  arise  to  use  any 
of  this  information  in  our  preliminary  at 
final  determinations  for  purposes  of 
facts  available  under  section  776  of  the 
Act.  we  may  re-examine  the  information 
and  revise  the  margin  calculations,  if 
appropriate. 

The  petitioner  identified  several 
exporters  and  producers  of  butter 
cookies  in  tins  from  Denmark.  Petitioner 
provided  allegations  of  sales  at  less  than 
fair  value  based  on  export  price  ("EP") 
and  constructed  export  price  ("CEP"), 
within  the  meaning  of  sections  772(a) 
and  772(b)  of  the  Act.  and  based  on 
normal  value  ("NV"),  within  the 
meaning  of  section  773  of  the  Act.  The 
petitioner  based  EP  on  price  quotes  U.S. 
buyers  received  from  Danish  companies. 
The  petitioner  calculated  a  net  U.S. 


'  See  Algoma  Steel  Corp.,  Ltd.  v.  United  States, 
688  F.  Supp.  639.  642-44  (OT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  from  fapan:  Final 
Determirmtion;  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition,  56  FR  32376.  32380- 
81  Ouly  16. 1991). 
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price  by  subtracting  the  freight  costs  in 
Denmark  as  provided  in  a  market 
research  report  ("Foreign  Market 
Research  Report")  commissioned  by 
petitioner.  We  discussed  the 
information  contained  in  this  report 
with  the  author  of  the  report.  See  Tab 
C  of  Checklist  which  is  on  file  in  public 
version  form  in  the  public  file  in  room 
B-099  of  the  main  Commerce  building. 
The  petitioner  subtracted  the  fireight 
costs  to  the  United  States  to  arrive  at  an 
ex-factory  price.  Petitioner  provided 
separate  EP  calculations  using  freight 
costs  to  the  United  States  based  on  U.S. 
Census  Import  Statistics,  and  freight 
costs  to  the  United  States  based  on 
information  contained  in  the  Foreign 
Market  Research  Report. 

In  deriving  the  CEP.  the  petitioner 
began  with  the  price  offered  to  a  U.S. 
buyer  from  a  sales  broker  that  was  not 
related  to  the  Danish  producer  or  its 
U.S.  subsidiary.  Next,  the  petitioner 
subtracted  a  loyalty  discount  offered  by 
Danish  producers.  Then,  the  petitioner 
subtracted  the  freight  cost  inside 
Denmark.  As  mentioned  above,  this 
freight  cost  was  obtained  from  the 
Foreign  Market  Research  Report.  Next, 
the  petitioner  subtracted  the  freight  cost 
to  the  United  States  using  as  sources 
both  U.S.  Census  data  as  well  as  data 
contained  in  the  Foreign  Market 
Research  Report.  Finally,  the  petitioner 
subtracted  the  freight  cost  inside  the 
United  States  as  provided  by  a  U.S. 
shipping  company,  to  arrive  at  the  ex- 
factory  price. 

Petitioner  calculated  NV  based  on 
information  contained  in  the  Foreign 
Market  Research  Report.  Based  on  a 
sales  receipt  and  personal  observations 
provided  by  the  foreign  market 
researcher,  petitioner  obtained  a  range 
of  retail  prices  in  Denmark.  Then,  the 
petitioner  derived  the  price  to  the 
retailer  by  subtracting  a  mark-up 
provided  by  the  researcher  from  the 
retail  price.  Next,  the  petitioner 
calculated  the  price  to  the  wholesaler  by 
subtracting  fix)m  the  price  to  the  retailer 
the  administrative  cost  at  the  wholesale 
level  as  provided  by  the  researcher. 
Finally,  by  subtracting  value-add  tax 
and  the  transportation  cost  provided  by 
the  researcher,  the  petitioner  arrived  at 
NV. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  butter  cookies  in  tins  from 
Denmark  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value. 


Subsidy  Programs 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  and/ or  exporters  of  the 
subject  merchandise  in  Denmark: 

European  Uvion  Program 

Export  Restitution  Payments  on 
Butter,  Sugar  and  Wheat  Flour 

Government  of  Denmark  Programs 

1.  Export  Credit  and  Insurance  Program 

2.  Export  Training  Program 

3.  Assistance  for  Export  Groups 
We  are  not  including  in  our 

investigation  the  following  program 
alleged  to  b«  benefitting  producers  and 
exporters  of  the  subject  merchandise  in 
Denmark: 

International  Tender  Program 

Information  provided  in  the  petition 
{see  Exhibit  22)  indicates  that  this 
program  provides  assistance  to  Danish 
companies  bidding  on  deliveries  abroad 
of  projects,  consulting,  services  or 
equipment.  Because  the  merchandise 
subject  to  this  investigation  does  not  fall 
within  the  type  of  items  enumerated 
(i.e.,  deliveries  abroad  of  projects, 
consulting,  services  or  equipment),  this 
program  does  not  apply  to  producers  of 
butter  cookies.  Therefore,  we  are  not 
initiating  an  investigation  of  this 
program. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  of  the  subject 
merchandise  being  sold  at  less  than  fair 
value  and  benefitting  from  the  bestowal 
of  countervailable  subsidies.  The 
allegations  of  injury  and  causation  are 
supported  by  relevant  evidence 
including  business  proprietary  data 
from  the  petitioner  and  the  Danish 
export  statistics  provided  in  the 
petition.  The  Department  assessed  the 
allegations  and  supporting  evidence 
regarding  material  injury  and  causation 
and  determined  that  these  allegations 
are  sufficiently  supported  by  accurate 
and  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
Tab  E  of  the  Checklist  which  is  on  file 
in  public  version  form  in  the  public  file 
in  room  B-099  of  the  main  Commerce 
building. 

Initiation  of  Antidumping  and 
Countervailing  Duty  Investigations 

We  have  examined  the  petition  on 
butter  cookies  in  tins  and  have  found 
that  it  meets  the  requirements  of 


sections  702  and  732  of  the  Act. 
Therefore,  we  aire  initiating 
antidumping  and  countervailing  duty 
investigations  to  determine  whether 
imports  of  butter  cookies  in  tins  from 
Denmark  are  being,  or  are  hkely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  and  whether  producers  and/or 
exporters  of  butter  cookies  in  tins  from 
Derunark  received  subsidies.  Unless 
extended,  we  will  make  our  preliminary 
determinations  for  the  countervailing 
duty  investigation  no  later  than  May  4, 
1998  and  for  the  antidumping  duty 
investigation  no  later  than  July  16. 1998. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  sections 
702(b)(4)(A)(i)  and  732(b)(3)(A)  of  the 
Act.  and  §  351.203(c)(2)  of  the 
Department's  regulations,  copies  of  the 
public  version  of  the  petition  have  been 
provided  to  the  representatives  of  the 
Government  of  Denmark  and  to 
representatives  of  the  European  Union. 
We  will  attempt  to  provide  a  copy  of  the 
public  version  of  the  petition  to  each 
exporter  named  in  the  petition. 

rrC  Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  sections 
702(d)  and  732(d)  of  the  Act,  and 
§  351.203(c)(1)  of  the  Department's 
regulations. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  March  23, 
1998,  whether  there  is  a  reasonable 
indication  that  imports  of  butter  cookies 
in  tins  from  Denmark  are  materially 
injiiring,  or  threatening  material  injury, 
to  a  U.S.  industry.  Negative  ITC 
determinations  will  result  in  the 
particular  investigations  being 
terminated;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
sections  702(c)(2)  and  732(c)(2)  of  the 
Act  and  §  351.203(c)(1)  of  the 
Department's  Regulations. 

Dated:  February  26, 1998. 
Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 

Administration, 

[PR  Doc.  98-5741  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-680-829] 

Notice  of  Preliminary  Detennination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Wire  Rod  From  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  5,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Worker  at  (202)  482-3874  or 
Frank  Thomson  at  (202)  482-5254, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

The  Applicable  Statute 

Unless  othenvise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
■  provisions  effective  January  1. 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  Part  351  (May 
19, 1997). 

Preliminary  Determination 

We  preUminarily  determine  that 
stainless  steel  wire  rod  (SSWR)  from 
Korea  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (Notice  of  Initiation  of 
Antidumping  Investigations:  Stainless 
Steel  Wire  Rod  from  Germany,  Italy, 
Japan,  Korea,  Spain,  Sweden,  and 
Taiwan.  62  FR  45224  (August  26. 
1997)),  the  following  events  have 
occurred: 

On  August  21, 1997,  the  Department 
issued  a  cable  to  the  U.S.  Embassy  in 
Korea  requesting  information 
identifying  potential  Korean  producers 
and/or  exporters  of  the  subject 
merchandise  to  the  United  States.  We 
did  not  receive  a  response  from  the  U.S. 
Embassy  in  Korea.  However,  on 
September  9, 1997,  we  received  a  letter 
of  appearance  on  behalf  of  two 
producers/exporters  of  SSWR: 
Changwon  Specialty  Steel  Co.,  Ltd. 
(Changwon),  and  Dongbang  Special 
Steel  Co.,  Ltd.  (Dongbang).  Based  on  this 


letter  of  appearance  and  information 
contained  in  the  petition,  on  September 
19, 1997.  the  Department  issued 
antidumping  questionnaires  to  the 
following  companies:  Dongbang, 
Changwon,  Pohang  Iron  and  Steel  Co., 
Ltd.  (POSCO),  and  Sammi  Steel  Co., 
Ltd.  (Sammi). 

Also  in  September  1997,  the  United 
States  International  Trade  Commission 
(ITC)  issued  an  affirmative  preUminary 
injury  determination  in  this  case  (see 
ITC  Investigation  No.  731-TA-772). 

On  October  7, 1997,  POSCO 
submitted  a  letter  to  the  Department 
stating  that  it  had  no  shipments  or  sales 
of  the  subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
(POI).  Following  this  submission,  we 
requested  that  the  U.S.  Customs  Service 
(Customs)  confirm  POSCO's  statement. 
On  December  10, 1997,  we  received 
confirmation  from  Customs  that  it  had 
no  records  indicating  POSCO  had 
shipments  to  the  United  States  durins 
the  POI. 

On  October  10. 1997,  the  petitioners 
in  this  case  [i.e.,  AL  Tech  Specialty 
Steel  Corp.,  Carpenter  Technology 
Corp.,  Republic  Engineered  Steels. 
Talley  Metals  Technology.  Inc..  and 
United  Steelworkers  of  America) 
requested  that  the  Department  revise  its 
questionnaire  to  obtain  information  on 
the  actual  nickel,  chromium,  and 
molybdenum  content  for  each  sale  of 
the  SSWR  made  during  the  POI.  The 
Department,  upon  consideration  of  the 
comments  from  all  parties  on  this 
matter,  issued  a  memorandum  on 
December  18, 1997,  indicating  its 
decision  to  make  no  changes  in  the 
model  matching  criteria  specified  in  the 
September  19,  1997,  questionnaire  (see 
Memorandum  from  Team  to  Holly  Kuga, 
Office  Director,  dated  December  18, 
1997). 

Also,  in  October  1997.  the  Department 
received  responses  to  Section  A  of  the 
questionnaire  from  Dongbang  and 
Changwon  (hereinafter  "the 
respondents").  The  respondents 
submitted  responses  to  sections  B  and  C 
of  the  questionnaire  in  November  1997. 
Sammi  failed  to  respond  to  the 
Department's  request  for  information 
(seethe  "Facts  Available"  section  of  this 
notice,  below). 

In  November  1997,  the  petitioners 
submitted  a  timely  allegation  pursuant 
to  section  773(b)  of  the  Act  that 
Dongbang  and  Changwon  had  made 
sales  in  the  home  market  below  the  cost 
of  production  (COP).  Based  on  our 
analysis  of  this  allegation,  in  December 
1997  we  initiated  a  COP  investigation 
with  respect  to  these  respondents  and 
informed  the  companies  that  they  were 


required  to  complete  Section  D  of  the 
questionnaire. 

On  December  11, 1997,  pursuant  to 
section  733(c)(1)(A)  of  the  Act.  the 
petitioners  made  a  timely  request  to 
postpone  the  preliminary 
determination.  We  granted  this  request 
and,  on  December  16, 1997,  we 
postponed  the  preliminary 
detennination  imtil  no  later  than 
February  25, 1998  (62  FR  66849. 
December  22. 1997). 

We  issued  supplemental  sections  A, 
B,  and  C  questioimaires  to  Changwon 
and  Dongbang  in  December  1997  and 
received  responses  to  these 
questionnaires  in  January  1998.  We  also 
received  a  response  to  Section  D  of  the 
questionnaire  from  the  respondents  in 
January  1998.  We  issued  a  supplemental 
questionnaire  to  POSCO  in  December 
1997  and  requested  that  it  complete 
section  B  of  the  questionnaire.  We 
received  POSCO's  response  to  this 
questionnaire  in  January  1998.  We 
issued  supplemental  section  D 
questionnaires  to  Changwon  and 
Dongbang  on  February  11, 1998. 
Complete  responses  to  these 
questionnaires  are  not  due  until  March 
4. 1998  and,  therefore,  could  not  be 
considered  in  this  preliminary 
determination. 

The  petitioners  submitted  comments 
on  February  6,  1998,  February  11, 1998, 
and  February  12. 1998.  regarding  issues 
they  considered  relevant  to  the 
preliminary  determination.  On  February 
17  and  18. 1998.  Dongbang  and 
Changwon,  respectively,  submitted 
responses  to  the  petitioners'  comments. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

On  February  19, 1998,  Changwon  and 
Dongbang  requested  that,  in  the  event  of 
an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register  pursuant  to 
section  735(a)(2)(A)  of  the  Act. 
Changwon  and  Dongbang  also  requested 
that  the  Department  extend  the 
provisional  measures  of  sections 
733(d)(1)  and  (2)  of  the  Act  from  a  four- 
month  period  to  not  more  than  six 
months,  in  accordance  with  section 
733(d)  of  the  Act.  In  accordance  with  19 
CFR  351.210(b)(2),  because  (1)  our 
preliminary  determination  is 
affirmative,  (2)  Changwon  and 
E)ongbang  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  (3)  no  compelling 
reasons  for  denial  exist,  we  are  granting 
the  respondent's  request  and  are 
postponing  the  final  determination  until 
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no  later  than  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Suspension  of  liquidation  will 
be  extended  accordingly.  See 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Open-End  Spun 
Rayon  Singles  Yam  From  Austria,  62  PR 
14399, 14400  (March  26. 1997);  see  also 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  From 
Italy,  61  FR  30326  (June  14, 1996). 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
SSWR  comprises  products  that  are  hot- 
rolled  or  hot-rolled  annealed  and/or 


pickled  and/or  descaled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
with  a  lubricant  containing  copper, 
lime,  or  oxalate.  SSWR  is  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolUng,  aimeahng,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 


SF20T 


Cartxjn  

Manganese  .. 
Phosphorous 

Sulfur 

Silicon 


0.05  max 
2.00  max 
0.05  max 
0.15  max 
1.00  max 


Chromium  ..., 
Molytxienum 

Lead 

Tellurium  


K-M35FL 


Cartxjn  

Silicon 

Manganese  .. 
Phosphorous 
Sulfur 


0.015  max 
0.70/1.00  .. 
0.40  max  .. 
0.04  max  .. 
0.03  max 


Nickel  

Chromium 

Lead 

Aluminum 


finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  siae  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  drew.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL,  are  excluded 
from  the  scope  of  the  investigation.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 


19.00/21.00 
1.50/2.50 
added  (0.10/0.30) 
added  (0.03  min) 


0.30  max 
12.50/14.00 
0.10/0.30 
020/0.35 


The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0030,  7221.00.0045.  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  July  1, 1996.  through  June 
30, 1997. 

Facts  Available 

On  September  19, 1997,  we  sent  a 
questionnaire  to  Sammi,  a  Korean 
SSWR  producer/exporter  which 
allegedly  underwent  bankruptcy  in 
1997.  Sammi  never  responded  to  our 
original  questioimaire  nor  at  any  time 
filed  an  extension  request.  On  October 
24. 1997,  we  received  a  faxed 
confirmation  from  the  commercial 
courier  that  the  questioimaire  was 
delivered  to  and  signed  for  by  personnel 
at  Sammi.  Therefore,  on  October  31, 
1997,  the  Department  sent  a  letter  to 
Sammi  alerting  it  to  the  fact  that  it  had 
missed  its  deadUnes  for  responding  to 
the  Department's  information  request, 
and  that  the  Department  would  have  to 
use  adverse  facts  available  as  required 
under  the  antidiunping  statute  in 


making  its  determinations.  We  have 
received  no  correspondence  from 
Sammi  to  date. 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (1)  Withholds 
information  that  has  been  requested  by 
the  Department,  (2)  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
fonn  or  maimer  requested,  (3) 
significantly  impedes  a  determination 
under  the  antidumping  statute,  or  (4) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall,  subject  to  subsections 
782(c)(1)  and  (e)  of  the  Act,  use  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Subsections 
(c)(1)  and  (e)  do  not  apply  to  situations 
where  a  party  provides  no  responses 
whatsoever  to  our  correspondence. 
Therefore,  these  subsections  do  not 
apply  with  respect  to  this  company. 
Because  Sammi  failed  to  respond  to  our 
questionnaire  in  a  timely  manner,  we 
must  use  facts  otherwise  available  to 
calculate  Sammi 's  dumping  margin. 
Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
when  a  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  requests  for  information. 
See  also  Statement  of  Administrative 
Action  accompanying  the  URAA,  H.R. 
Rep.  No.  316, 103d  Cong.,  2d  Sess.  870 
(SAA).  Sammi's  failure  to  reply  to  the 


Department's  questionnaire  or  to 
provide  a  satirfactory  explanation  of  its 
conduct  demonstrates  it  has  failed  to  act 
to  the  best  of  its  ability  in  this 
investigation.  Thus,  the  Department  has 
determined  that,  in  selecting  among  the 
facts  otherwise  available  for  Sammi,  an 
adverse  inference  is  warranted. 

In  accordance  with  our  standard 
practice,  we  determine  the  margin  used 
as  adverse  facts  available  by  selecting 
the  higher  of  (1)  the  highest  margin 
stated  in  the  notice  of  initiation,  or  (2) 
the  highest  margin  calculated  for  any 
respondent. 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  reUes  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  In  this  case, 
when  analyzing  the  petition  for 
purposes  of  the  initiation,  the 
Department  reviewed  all  of  the  data 
upon  which  the  petitioners  relied  in 
calculating  the  estimated  dumping 
margins  and  determined  that  the 
margins  in  the  petition  were 
appropriately  calculated  and  supported 
by  adequate  evidence  in  accordance 
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with  the  statutory  requirements  for 
initiation. 

However,  for  purposes  of 
corroboration  with  regard  to  facts 
available,  the  Department  re-examined 
the  price  infonnation  provided  in  the 
petition  in  Ught  of  information 
developed  during  the  investigation. 
Sales  by  POSCO  during  the  fourth 
quarter  of  1996  were  the  basis  for  the 
margins  contained  in  the  petition.  We 
contacted  the  U.S.  Customs  Service, 
seeking  infonnation  to  determine 
whether  there  had  been  any  entries 
diiring  that  period.  According  to 
Customs,  their  records  indicated  that 
POSCO  did  not  make  any  shipments 
during  the  fourth  quarter  1996. 
Therefore,  we  reviewed  the  general 
hnport  Statistics  for  the  USHTS 
categories  corresponding  to  the  scope  of 
this  investigation  during  the  fourth 
quarter  1996. 

The  U.S.  gross  prices  provided  in  the 
petition  are  corroborated  by  the  average 
fourth  quarter  U.S.  dollar  import  value 
per  metric  ton  obtained  from  the  Import 
Statistics.  Furthermore,  we  have 
corroborated  the  home  market  gross 
prices  contained  in  the  petition  with  the 
fourth  quarter  1996  home  market  prices 
provided  by  POSCO  in  its  home  market 
sales  listing.  Therefore,  although  the 
record  indicates  that  POSCO  made  no 
shipments  to  the  United  States  during 
the  POI,  we  have  been  able  to 
corroborate  the  price  information 
contained  in  petition,  in  accordance 
with  Section  776(c)  of  the  Act,  using 
information  from  independent  sources 
that  were  reasonably  at  our  disposal.  As 
a  result  we  have  assigned  Sammi  the 
highest  rate  contained  in  the  petition, 
28.44  percent,  for  purposes  of  the 
preliminary  determination. 

Affiliation  Among  the  Respondents 

One  of  the  issues  in  this  case  is 
whether  POSCO  and  its  wholly  owned 
subsidiary  Changwon  are  affiliated  with 
Dongbang.  Interested  parties  made 
several  submissions  to  the  Department 
on  this  topic  in  November  and 
December  1997.  The  petitioners  argue 
generally  that  POSCO  controls 
Dongbang  through  a  variety  of  non- 
equity factors  and  is  thereby  affiliated 
with  Dongbang  pursuant  to  section 
771(33)(G)  of  the  Act.  Petitioners  also 
contend  that  Dongbang  and  Changwon 
are  affiliated  by  virtue  of  the  fact  that 
they  are  under  POSCO's  common 
control  pursuant  to  section  771(33)(F)  of 
the  Act.  Based  on  this  reasoning,  they 
conclude  that  these  producers  should  be 
collapsed  for  purposes  of  the 
Department's  margin  calculation 
primarily  because  they  believe  that  the 
production  facilities  are  similar  and  that 


there  is  a  significant  potential  for 
manipulation  of  price  or  production. 
The  respondents  disagree,  asserting  that 
the  facts  of  record  do  not  indicate  that 
POSCO  and  Dongbang  and,  thus, 
Dongbang  and  Changwon  are  affiliated; 
therefore,  the  respondents  maintain  that 
the  circumstances  imder  which  the 
Department  would  consider  collapsing 
the  entities  are  not  present  in  this  case. 
In  order  to  analyze  the  issue  and 
understand  the  relationships  between 
POSCO,  Changwon,  and  Dongbang  more 
fully,  we  requested  that  all  tluee  entities 
respond  to  supplemental  questions  on 
this  topic.  The  parties  responded  to 
these  questions  on  January  16, 1998. 

Our  preliminary  analysis  of  the  facts 
of  record  within  the  context  of  the 
control  indicia  enumerated  in  section 
351.102[b)  of  our  regulations  does  not 
suggest  that  POSCO  controls  Dongbang 
such  that  Dongbang  is  affihated  with 
Changwon  based  on  POSCO's  common 
control  of  both  entities.  Consequently, 
the  issue  of  collapsing  all  three 
producers  into  one  entity  for  purposes 
of  our  preliminary  margin  analysis  is 
moot.  However,  we  will  exaiifine  this 
affiliation  issue  more  closely  at 
verification,  with  respect  to  close 
supply  factors  in  particular,  and  revisit 
the  issue  if  necessary  for  purposes  of  the 
final  determination.  For  further 
discussion,  see  the  Decision 
Memorandum  firom  the  Team  to  Richard 
Moreland  regarding  "Whether  Pohang 
fron  and  Steel  Co.,  Ltd.  (POSCO),  and  its 
subsidiary  Changwon  Specialty  Steel 
Co.,  Ltd.  (Changwon),  are  affiliated  with 
Dongbang  Special  Steel  Co.,  Ltd. 
(Dongbang).  Whether  to  collapse  the 
above-mentioned  entities  for 
antidumping  analysis  purposes,"  dated 
February  25,  1998  ("Affiliation  Decision 
Memorandum"). 

Regarding  POSCO  and  Changwon. 
given  the  nature  of  the  affiliation 
between  these  two  companies  (i.e., 
POSCO  owns  100  percent  of  Changwon, 
there  is  significant  overlap  in  the 
production  equipment  and  processes, 
and  there  exists  significant  potential  for 
price  and  cost  manipulation),  we  have 
collapsed  POSCO  and  Changwon  as 
affiliated  producers  in  accordance  with 
§  351.401(f)  of  our  regulations  and  have 
assigned  to  them  a  single  dumping 
margin  as  indicated  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 
However,  we  have  not  used  POSCO's 
home  market  sales  of  non-finished 
SSWR  (y.e..  black  coil)  for  purposes  of 
comparing  them  to  Changwon 's  U.S. 
sales  of  finished  SSWR  because  the 
POSCO  products  have  not  been  further 
processed  and,  therefore,  are  not  as 
comparable  to  the  U.S.  sales  as  are 
Changwon 's  home  market  sales  of 


finished  SSWR  products.  For  further 
discussion,  see  Affiliation  Decision 
Memorandum. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSWR 
from  Korea  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  Export  Price  (EP)  to  the 
Normal  Value  (NV),  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  As 
discussed  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice, 
neither  respondent  made  Constructed 
Export  Price  (CEP)  sales  to  the  United 
States.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted -average  EPs  for 
comparison  to  weighted-average  NVs. 

On  January  8.  1998.  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEXv.  United  States, 
1998  WL  3626  (Fed  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act.  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  This 
issue  was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV.  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  listed 
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in  Sections  B  and  C  of  our  antidumping 
questionnaire.  We  have  implemented 
the  Court's  decision  in  this  case,  to  the 
extent  that  the  data  on  the  record 
permitted.  » 

With  respect  to  the  characteristics 
used  to  maJce  product  comparisons,  the 
Department's  questionnaire  instructed 
the  respondents  to  report  the  grades  of 
the  SSWR  products  they  sold  during  the 
POI  in  accordance  with  AISI  standards. 
Changwon  and  Dongbang  argued  that  it 
was  more  accurate  and  efficient  to 
report  their  home  market  and  U.S.  sales 
based  on  internal  grade  codes  because, 
among  other  factors,  the  respondents' 
sales,  production,  and  accoimting 
systems  are  maintained  by  its  "internal" 
grade  codes.  Moreover,  the  respondents 
maintained  that  their  customers  do  not 
order  by  the  AISI  grade  but.  rather,  by 
one  of  the  various  international  grades 
or  "internal"  grade  codes.  Additionally, 
Dongbang  asserted  that  there  are  price 
and  cost  differences  between  each  of  the 
"internal"  grade  codes.  Changwon 
stated  that  its  grade  codes  do  not 
overlap  precisely  with  the  AISI  grades 
but  instead  overlap  with  multiple  AISI 
grades.  The  petitioners  argued  that  the 
respondents  should  not  make  changes  to 
the  product  characteristics  once  the 
Department  had  established  such 
characteristics  because  it  could  (a) 
seriously  jeopardize  the  accuracy  of  the 
Department's  SSWR  investigations,  (b) 
extraordinarily  complicate  the 
investigations,  and  (c)  permit 
substantial  manipulation  of  model 
matches. 

It  is  not  the  Department's  normal 
practice  to  allow  companies  to  change 
the  criteria  to  be  used  for  model  match 
purposes  based  on  their  own  internal 
product  coding  system  once  such 
criteria  have  been  established.  Any  such 
deviation  leads  to  the  possibility  that 
the  margins  calculated  for  each 
company  under  investigation  could  be 
based  on  completely  different  product 
grouping  criteria.  In  addition,  allowing 
companies  to  deviate  from  the  criteria 
may  permit  manipulation  of  model 
matches,  not  only  for  the  investigation, 
but  also  in  future  reviews,  in  the  event 
this  investigation  results  in  an 
antidumping  duty  order. 

Furthermore,  contrary  to  Dongbang's 
argument,  there  is  no  compelling 
evidence  on  the  record  that  the  net 
prices  and  costs  of  Dongbang's  internal 
grade  codes  vary  significantly  from  one 
another  vdthin  a  given  AISI  category 
(see  Concurrence  Memorandum  dated 
February  25. 1998  (Concurrence 
Memorandum)). 

Therefore,  in  instances  where  a 
respondent  has  reported  a  non-AISI 
grade  (or  an  internal  grade  code)  for  a 


product  that  falls  within  the  chemical 
content  range  of  an  AISI  category,  we 
have  attempted  to  use  the  actual  AISI 
grade  rather  than  the  non-AISI  grades 
reported  by  the  respondent  for  purposes 
of  our  preliminary  analysis.  In  instances 
where  the  chemical  content  ranges  of 
the  reported  non-AISI  grade  (or  internal 
grade  code)  are  outside  the  parameters 
of  an  AISI  grade,  we  have  preliminarily 
used  the  grade  code  reported  by  the 
respondents  for  purposes  of  our 
analysis. 

With  respect  to  Changwon,  even 
though  we  were  able  to  identify  AISI 
grades  for  a  number  of  non-AISI 
products  using  the  methodology 
described  above,  we  were  unable  to 
consolidate  the  sales  and  cost  databases 
on  the  basis  of  this  AISI  grade 
reclassification,  given  the  lack  of 
information  on  the  record  that  would 
enable  us  to  link  the  two  databases  by 
AISI  grade.  Therefore,  for  purposes  of 
the  preliminary  determination,  we  used 
the  "internal"  grades  reported  by 
Changwon. 

For  further  discussion  of  this  issue, 
see  the  Coifturrence  Memorandum.  We 
intend  to  examine  this  issue  further  for 
the  final  determination. 

With  respect  to  home  market  sales  of. 
non-prime  merchandise  made  by 
Dongbang  during  the  POI,  we  excluded 
these  sales  from  our  preliminary 
analysis  based  on  the  limited  quantity  of 
such  sales  in  the  home  market  and  the 
fact  that  no  such  sales  were  made  to  the 
United  States  during  the  POI,  in 
accordance  with  our  past  practice.  See, 
e.g..  Final  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  CaH>on  Steel  Flat  Products. 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products.  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Korea,  58  PR  37176,  37180  (July  9. 
1993). 

Level  of Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or.  when  NV  is 
based  on  CV.  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  ForEP,  the  LOT  is  also  the  level 
of  the  starting-price  sale,  which  is 
usually  frt}m  exporter  to  importer.  For 
CEP.  it  is  the  level  of  the  constructed 
sale  from  the  exporter  to  the  importer. 

To  determine  whether  NV  safes  are  at 
a  different  level  of  trade  than  EP  or  CEP, 


we  examined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  LOT.  and  the  difference  affiects 
price  comparablhty.  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 

LOT  adjustment  under  section        

773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  fjactory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 

comparabihty.  we  adjust  NV  under 

section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19. 1997). 

Changwon  and  Dongbang  only  made 
EP  sales  during  the  POI  and  neither 
respondent  claimed  a  LOT  adjustment. 
Nevertheless,  we  evaluated  whether 
such  an  adjustment  was  necessary  by 
examining  each  respondent's 
distribution  system,  including  selling 
functions,  classes  of  customers,  and 
selling  expenses.  We  found  that  the 
selling  functions  performed  by  each 
respondent,  which  included  sales 
administration,  billing,  and  warranties, 
where  applicable,  are  sufficiently 
similar  in  the  United  States  and  the 
home  market  to  consider  them  as 
constituting  the  same  LOT  in  the  two 
markets.  Accordingly,  all  comparisons 
are  at  the  same  LOT  and  an  adjustment 
pursuant  to  section  773(a)(7)(A)  of  the 
Act  is  not  warranted. 

Export  Price 

For  both  of  the  respondents,  we  used 
EP  methodology,  in  accordance  with 
section  772(a)  of  the  Act.  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation  and 
because  CEP  methodology  was  not 
otherwise  indicated. 

We  made  company-specific 
adjustments  as  follows: 

A.  Dongbang 

We  calculated  EP  based  on  packed, 
delivered  prices  to  imaffiliated 
purchasers  in  the  United  States.  We 
increased  the  starting  price  by  the 
amount  of  duty  drawback  reported  by 
Dongbang.  We  made  deductions  from 
the  starting  price,  where  appropriate,  for 
foreign  inland  height,  foreign  brokerage 
and  handling,  other  transportation 
expenses  (j.e~  container  tax,  wharfage. 
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document  fees,  and  CFS  charges),  and 
international  freight  pursuant  to  section 
772{Q)(2)(A)oftheAct. 

B.  Changwon 

We  calculated  EP  based  on  packed 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  increased  starting 
price  by  the  amount  of  duty  drawback 
reoorted  by  Changwon. 

We  made  deductions  from  the  starting 
price,  where  appropriate,  for  foreign 
inland  freight,  foreign  brokerage  and 
handUng  expenses,  other  transportation 
expenses  (i.e.,  ocean  freight  and 
terminal  charge,  formal  entry  charge, 
ABI  filing  fee,  and  devanning  cost), 
international  freight,  marine  insurance, 
U.S.  Customs  duties,  and  U.S.  inland 
freight,  pursuant  to  section  772(c)(2)(A) 
of  the  Act. 

Normal  Value 

After  testing  home  market  viability, 
whether  sales  to  affiliates  were  at  arm's- 
length  prices,  and  whether  home  market 
sales  were  at  below-cost  prices,  we 
calculated  NV  as  noted  in  the  "Price-to- 
Price  Comparisons"  and  "Price-to-CV 
Comparisons"  sections  of  this  notice. 

I.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  [i.e..  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  the 
respondents'  volimie  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
the  respondents'  aggregate  volume  of 
home  market  sales  of  the  foreign  Uke 
product  was  greater  than  five  percent  of 
its  aggregate  volvune  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for  the 
respondents. 

2.  Affiliated-Party  Transactions  and 
Aim's-Length  Test 

We  excluded  sales  to  affiliated 
customers  in  the  home  market  not  made 
at  arm's-length  prices  by  Dongbang  from 
our  analysis  because  we  considered 
them  to  be  outside  the  ordinary  course 
of  trade.  See  19  CFR  351.102.  To  test 
whether  these  sales  were  made  at  arm's- 
length  prices,  we  compared,  on  a  model- 
specific  basis,  starting  prices  of  sales  to 
affihated  and  unaffiliated  customers  net 
of  all  movement  charges,  direct  selling 
expenses,  and  packing,  but  inclusive  of 
duty  drawback,  fi«ight  revenue  and 
interest  revenue,  where  appUcable. 


Where,  for  the  tested  models  of  subject 
merchandise,  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  the  imaffiliated 
parties,  we  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's 
length.  See  19  CFR  351.403(c)  and  62  FR 
at  27355  (preamble  to  the  Department's 
regulations),  hi  instances  where  no 
customer  price  ratio  could  be 
constructed  for  an  affiliated  customer 
because  identical  merchandise  was  not 
sold  to  unaffiliated  customers,  we  were 
imable  to  determine  that  these  sales 
were  made  at  arm's-length  prices  and, 
therefore,  excluded  them  fi^m  our  LTFV 
analysis.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  58  FR  37062,  37077 
(July  9, 1993).  Where  the  exclusion  of 
such  sales  eliminated  all  sales  of  the 
most  appropriate.comparison  product, 
we  made  a  comparison  to  the  next  most 
similar  home  market  model. 

3.  Cost-of-Production  Analysis 

Based  on  the  cost  allegation  submitted 
by  the  petitioners,  the  Department 
found  reasonable  grounds  to  believe  or 
suspect  that  Dongbang  and  Changwon 
had  made  sales  in  the  home  market  at 
prices  below  the  cost  of  producing  the 
merchandise,  in  accordance  with 
section  773(b)(1)  of  the  Act.  As  a  resuU. 
the  Department  initiated  an 
investigation  to  determine  whether 
Dongbang  and/or  Changwon  made  home 
market  sales  during  the  POI  at  prices 
below  their  respective  COPs  within  the 
meaning  of  section  773(b)  of  the  Act. 
See  Memorandum  fit)m  the  Team  to 
Holly  Kuga,  dated  December  24, 1997. 
Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

a.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  each  respondents'  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  SG&A  expenses  and  packing 
costs  in  accordance  with  section 
773(b)(3)  of  the  Act.  We  made  company- 
specific  adjustments  to  the  reported 
COP  as  follows: 

1.  Changwon:  We  adjusted 
Changwon 's  reported  general  and 
administrative  (G4A)  expenses  by 
excluding  miscellaneous  income  and 
including  foreign  currency  exchange 
losses  and  the  amortization  of 
foundation  and  business  starting 
expenses.  In  addition,  we  adjusted 
Changwon 's  financing  expense 
calculation  to  include  foreign  currency 
exchange  losses  and  to  correct  the 
amount  of  interest  income  used  as  an 


offset.  See  Memorandum  to  Irene 
Darzenta  from  Howard  Smith,  dated 
February  25. 1998. 

2.  Dongbang:  We  adjusted  Dongbang's 
G4A  expenses  by  excluding 
•  miscellaneous  income  and  bad  debt 
expense  and  by  including  foreign 
currency  exchange  losses.  In  addition, 
because  Dongbang  did  not  report 
interest  expense  in  accordance  with  our 
preferred  methodology,  we  recalculated 
the  reported  interest  expense  rate 
accordingly.  See  Memorandum  to  Irene 
Darzenta  from  Howard  Smith,  dated 
February  25. 1998. 

b.  Test  of  Home  Market  Prices 

We  used  each  respondent's  submitted 
POI  weighted-average  COPs,  as  adjusted 
(see  above).  We  compared  the  weighted- 
average  COP  figures  to  home  maAet 
sales  of  the  foreign  like  product  as 
required  under  section  773(b)  of  the  Act. 
In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  (1) 
within  an  extended  period  of  time,  such 
sales  were  made  in  substantial 
quantities,  and  (2)  whether  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  On  a  product-specific 
basis,  we  compared  the  COP  (net  of 
selling  expenses  and  packing)  to  the 
home  market  prices,  inclusive  of  duty 
drawback,  less  any  appUcable 
movement  charges,  direct  and  indirect 
selling  expenses,  and  packing. 

c.  Results  of  the  COP  Test 

Pursuant  to  773(b)(2)(C),  where  less 
than  20  percent  of  the  respondent's 
sales  of  a  given  product  were  at  prices 
less  than  the  COP.  we  did  not  disregard 
any  below-cost  sales  of  that  product 
because  we  determined  that  the  below- 
cost  sales  were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  the  respondent's  sales  of  a  given 
product  during  the  POI  were  at  prices 
less  than  the  COP,  we  determined  such 
sales  to  have  been  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  in  accordance  with  section 
773(b)(2)(B)  of  the  Act.  In  such  cases, 
we  also  determined  that  such  sales  were 
not  made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  OOP, 
we  disregarded  all  sales  of  that  product 

We  found  that,  for  certain  models  of 
SSWR,  more  than  20  percent  of 
Dongbang's  and  Changwon 's  home 
market  sales  within  an  extended  period 
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of  time  were  at  prices  less  than  the  COP. 
Further,  the  prices  did  not  provide  for 
the  recovery  of  costs  within  a  reasonable 
period  of  time.  We  therefore  disregarded 
the  below-cost  sales  and  used  the 
remaining  above-cost  sales  as  the  basis 
for  determining  NV,  in  accordance  with 
section  773(b)(1).  For  those  U.S.  sales  of 
SSWR  for  which  there  were  no 
comparable  home  market  sales  in  the 
ordinary  course  of  trade,  we  compared 
EPs  to  CV  in  accordance  with  section 
773(a)(4)  of  the  Act. 

d.  Calculation  of  CV 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  the  respondent's  cost  of 
materials,  fabrication,  G&A,  U.S. 
packing  costs,  direct  and  indirect  selling 
expenses,  interest  expenses,  and  profit. 
As  noted  above,  we  adjusted 
Changwon's  COP  by  recalculating  G&A 
and  financing  expenses.  We  also 
adjusted  Dongbang's  GkA  and  financing 
expense. 

In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
and  profit  on  the  amoimts  incurred  and 
realized  by  the  respondents  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  Korea. 

Price-to-Price  Comparisons 

1.  Changwon 

We  based  NV  on  packed  prices  to 
unaffiliated  home  market  customers. 
Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410(c).  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in 
warranties,  bank  charges,  and  credit 
expeitses  offset  by  interest  revenue. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
773(a)(6)(C)(ii)  of  the  Act  and  19  CFR 
351.411. 

2.  Dongbang 

We  based  NV  on  packed,  delivered 
prices  to  home  market  unaffiliated 
customers  and  prices  to  affiliated 
customers  that  we  determined  to  be  at 
arm's  length.  We  added  freight  revenue 
and  duty  drawback,  where  applicable. 
We  made  deductions  for  foreign  inland 
freight,  where  appropriate,  pursuant  to 
section  773(a)(6)(B)  of  the  Act.  Pursuant 
to  section  773  (a)(6)(C)(iii)  of  the  Act 
and  19  CFR  351.410(c),  we  made 
circumstance-of-sale  adjustments,  where 


appropriate,  for  differences  in  credit 
expenses,  bink  charges,  interest 
revenue,  and  warranties. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

Price-to-CV  Comparisons 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  Where 
CV  was  compared  to  EP,  we  deducted 
from  CV  the  weighted-average  home 
market  direct  selling  expenses  and 
added  the  weighted-average  U.S. 
product-specific  direct  selling  expenses 
in  accordance  with  section 
773(a)(6)(q(iii)  of  the  Act. 


determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation  « 

In  accordancse  with  section  733(d)  of 
the  Act,  we  ard  directing  Customs  to 
suspend  liquidation  of  all  imports  of 
stibject  merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  Customs  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP,  as  indicated  in  the  chart  below. 
These  suspension  of  Uquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  directs  the 
Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  e}q>lanation  of  this  method,  see 
Policy  BuUetin  96-1:  Currency 
Conversicms  (61  FR  9434,  March  8, 
1996)).  Such  an  adjustment  period  is 
required  only  when  a  foreign  currency 
is  appreciating  against  the  U.S.  dollar. 
The  use  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the 
Korean  won  did  not  undergo  a  sustained 
movement  during  the  POL 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  Mfill  verify  all  information 


Fxporter/manufacturer 

Weighted- 
average 
margin 

percentage 

Dongbang  Special  Steel  Co..  Ltd 
Changwon  Specialty  Steel  Co., 
LtdVPohang  Iron  and  Steel 
Co    Ltd 

5.96 
6.09 

Samml  Steel  Co    Ltd  

28.44 

All  Others         

5.97 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  May  22, 
1998,  and  rebuttal  briefs  no  later  than 
May  29, 1998.  A  Ust  of  authorities  used 
and  an  executive  sununary  of  issues 
must  accompany  any  briefs  submitted  to 
the  Department.  Such  summary  should 
be  limited  to  five  pages  total,  including 
footnotes.  In  accordance  with  section 
774  of  the  Act,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  June  2, 1998,  time  and  room  to 
be  determined,  at  the  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 
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Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  (me  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
bnport  Administration.  U.S.  Department 
of  Commerce.  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  numbcn; 
(2)  the  number  of  participants:  and  (3) 
a  list  of  the  issues  to  be  discuned.  Oral 
prssentatirais  will  be  limited  to  issues 
raised  in  thei)rie£5.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  777(i)  of  the  Act 

Dated:  February  25. 1998. 

KoiMrt  S.  LaRiMM, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  9&-5597  Filed  3  4  98;  8:45  am] 


DEPARTMENT  OF  COMMERCE 
Intsmational  Trade  AdministFation 

[A-47S-82(g 

Notice  of  Preliminary  Determination  of 
Sales  at  l.eea  Than  Fair  Vaiue  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Wire  Rod  From  Kaly 

agency:  bnport  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  MaKh  5, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Shawn  Thompson.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1776. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  elective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351. 62 
FR  27296  (May  19,  1997). 

Preliminary  Determination 

We  preliminarily  determine  that 
stainless  steel  wire  rod  (SSWR)  firom 
Italy  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  (rf 
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the  Act  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspensicm 
of  Liquidatirai"  sectim  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (Notice  of  Initiation  of 
Antidumping  Investigations:  Stainless 
Steel  Wire  Rod  from  Germany,  Italy. 
Japan,  Korea,  Spain.  Sweden,  and 
Taiwan.  62  FR  45224  (August  26. 
1997)),  the  follovring  events  have 
occiirred: 

During  August  and  September  1997. 
the  Department  (4>tained  information 
from  the  U.S.  Embassy  in  Italy 
identifying  potential  producers  and/or 
exporters  of  the  subject  merchandise  to 
the  United  States.  Based  on  this 
informatimi.  in  September  1997.  the 
Department  issued  antidumping 
questionnaires  to  the  following 
companies:  Acciaierie  Valbruna  S.r.l. 
(including  its  subsidiary  Acciaierie  di 
Bolzano  SpA)  (collectively  "Valbruna"). 
Cogne  Acciai  Spedali  S.r.L  (CAS),  and 
Rodacdai  SpA  (Rodacdai). 

Also  in  September  1997,  the  United 
States  International  Trade  Commission 
(ITC)  issued  an  affirmative  preliminary 
injury  determination  in  this  case  (see 
ITC  Investigation  No.  731-TA-770). 

hi  October  1997.  the  Department 
received  responses  to  Section  A  of  the 
questionnaire  from  CAS,  Rodacciai,  and 
Valbruna.  In  ita  response.  Rodacciai 
requested  that  it  not  be  required  to 
complete  the  remainder  of  the 
questionnaire  because  it  sold  only  a 
small  volimie  of  SSWR  to  the  United 
States  during  the  period  of  investigation 
(POI).  Based  on  this  claim  and  because 
the  petitioners  did  not  object,  we 
instructed  this  company  that  it  did  not 
have  to  respond  to  the  remainder  of  the 
questionnaire,  in  accordance  with  19 
CFR  351.204(c). 

In  November  1997,  CAS  and  Valbruna 
(hereinafter  "the  respondents") 
submitted  responses  to  sections  B  and  C 
of  the  questionnaire. 

On  December  4, 1997,  the  petitioners 
submitted  a  timely  allegation  pursuant 
to  section  773(b)  of  the  Act  that  CAS 
had  made  sales  in  the  home  market  at 
prices  below  the  cost  of  production 
(COP).  Based  on  our  analysis  of  this 
allegation,  we  initiated  a  COP 
investigation  with  respect  to  CAS  and 
informed  this  company  that  it  needed  to 
complete  section  D  of  the  questionnaire. 

On  December  11, 1997,  pursuant  to 
section  733(c)(1)(A)  of  the  Act,  the 
petitioners  made  a  timely  request  to 
postpone  the  preliminary 
determination.  On  December  16, 1997, 
we  granted  this  request  and  postponed 
the  preliminary  determination  until  no 


later  than  February  25, 1998  (62  FR 
66849.  Dec  22, 1997). 

We  issued  supplemental 
questionnaires  to  the  respondenta  in 
December  1997  and  received  responses 
to  these  questioimaires  in  January  1998. 
We  also  received  a  response  to  aecdon 
D  of  the  questionnaire  fitmi  CAS  in 
January  1998. 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  February  11  and  12, 1998.  the 
respondenta  requested  that,  in  the  event 
of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  ita  final 
determination  until  no  later  than  135 
dajrs  after  the  publication  of  this  notice 
in  the  Federal  Register  and  extend  the 
provisional  measures  pursuant  to 
section  733(d)  of  the  Act  bom  four 
months  to  not  more  than  six  months. 
For  further  discussion,  see  the 
"Postponement  of  Final  Determination 
and  Extensi(Hi  of  Provisional  Measures" 
section  of  this  notice. 

In  February  1998,  we  issued 
additional  supplemental  sales 
questionnaires  to  both  respondmta  and 
a  supplemental  cost  questionnaire  to 
CAS.  Also  in  February  1998,  both 
respondenta  submitted  revised  sales 
listings  which  contained  data  that  they 
corrected  for  minor  input  errors. 
Although  this  data  was  received  too  late 
for  use  in  the  preliminary 
determination,  we  will  consider  it  for 
purposes  of  the  final  determination. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

On  February  11  and  12, 1998,  the 
respondenta  requested  that,  in  the  event 
of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  {>ostpone  ita  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register,  pursuant  to 
section  735(a)(2)(A)  of  the  Act.  The 
respondents  also  requested  that  the 
Department  extend  the  provisional 
raeasiu«s  pursuant  to  section  733(d)  of 
the  Act  from  four  months  to  not  more 
than  six  months.  In  accordance  with  19 
CFR  351.210(e).  because:  (1)  Our 
preliminary  determination  is 
affirmative;  (2)  The  respondenta  accoimt 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise;  (3)  No 
comf)elling  reasons  for  denial  exist;  and 
(4)  Respondents  have  requested  an 
extension  of  provisional  measures,  we 
are  granting  this  request  and  are 
postponing  the  final  determination  until 
no  later  than  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Suspension  of  liquidation  will 
be  extended  accordingly. 
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Scope  of  Investigation 

For  purposes  of  this  investigation, 
SSWR  comprises  products  that  are  hot- 
rolled  or  hot-rolled  annealed  and/or 
pickled  and/or  descaled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
with  a  lubricant  containing  copper,  lime 
or  oxalate.  SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 


elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  conmion  size  for  such 
products  is  5.5  millimeters  or  0.217 


inches  in  diameter,  which  represents 
the  smallest  site  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  drew.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL.  are  excluded 
from  the  scope  of  the  investigation.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 


SF20T 


Cartxxi 

Manganese ... 
PtKJsphorous 

Sulfur 

Silicon 


0.05  max 
2.00  max 
0.05  max 
0.15  max 
1.00  max 


Ctiromium  .... 
MoiytxJenum 

Lead 

Tellurium 


19.00/21.00. 
1.50/2.50. 
Added  (0.10/0.30). 
Added  (0.03  min). 


K-M35FL 


Caitxxi 

Silicon 

Manganese  ... 
Ptiosptiorous 
Sulfur 


0.015  max 
0.70/1.00  .. 
0.40  max  .. 
0.04  max  .. 
0.03  max 


Nickel 

Chromium 

Lead 

Aluminum  . 


0.30  max. 
12.50/14.00. 
0.10/0.30. 
0.20/0.35. 


The  products  under  investigation  are 
currently  classifiable  imder  subheadings 
7221.00.0005,  7221.00.0015. 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  July  1, 1996,  through  June 
30, 1997. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSWR 
from  Italy  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  Export  Price  (EP)  to  the 
Normal  Value  (NV),  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  As 
discussed  in  the  "Export  Price"  section 
of  this  notice,  neither  respondent  made 
Constructed  Export  Price  (CEP)  sales  to 
the  United  States.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  for 
comparison  to  weighted-average  NVs. 

On  January  8, 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEXv.  United  States, 
1998  WL  3626  (Fed  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 


finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  This 
issue  was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  mat  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 


trade,  based  on  the  characteristics  listed 
in  Sections  B  and  C  of  our  antidumping 
questionnaire.  We  have  implemented 
the  Court's  decision  in  this  case,  to  the 
extent  that  the  data  on  the  record 
permitted. 

In  instances  where  a  respondent  has 
reported  a  non-AISI  grade  (or  an 
internal  grade  code)  for  a  product  that 
falls  within  a  single  AISI  category,  we 
have  used  the  actual  AISI  grade  rather 
than  the  non-AISI  g^g^de  reported  by  the 
respondents  for  purposes  of  our 
analysis.  However,  in  instances  where 
the  diemical  content  ranges  of  reported 
non-AISI  (or  an  internal  grade  code) 
grades  are  outside  the  parameters  of  an 
AISI  grade,  we  have  preliminarily  used 
the  grade  code  reported  by  the 
respondents  for  analysis  purposes.  We 
intend  to  examine  this  issue  further  for 
the  final  determination. 

In  certain  instances,  CAS  did  not 
provide  sufficient  information  to 
determine  what  constituted  the  next 
most  similar  foreign  like  product.  In 
those  situations,  we  based  NV  on  CV  for 
the  preliminary  determination.  We  have 
issued  a  supplemental  questionnaire  to 
CAS  in  order  to  collect  the  information 
necessary  to  make  price-to-price 
comparisons  whenever  possible  for 
purposes  of  the  final  determination. 

In  addition,  Valbnma  defined 
particular  moidels  of  SSWR  (i.e.,  control 
numbers)  using  the  four  product 
characteristics  specified  in  the 
questionnaire  as  well  as  a  fifth 
characteristic,  shape.  The  Department's 


practice  in  past  steel  cases  has  been  to 
require  respondents  to  assign  control 
numbers  using  only  the  product 
characteristics  requested  by  the 
Etepartnient.  See  Certain  Cut-To-Length 
Carbon  Steel  Plate  From  Finland:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  2792, 
2795  (Jan.  29, 1996).  Therefore,  we  have 
revised  the  reported  control  numbers  so 
as  not  to  distinguish  individual  shapes 
of  SSWR  because  we  did  not  identify 
this  characteristic  specifically  in  the 
questionnaire.  We  recomputed  the  costs 
used  in  Valbruna's  difference-in- 
merchandise  adjustments  (dihners) 
accordingly. 
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Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP. 
The  NV  level  of  trade  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
expenses  (SG&A)  and  profit.  For  EP,  the 
U.S.  level  of  trade  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  bom 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  (or 
CEP)  sales,  we  examine  stages  in  the 
marketing  process  and  sell^  functions 
along  the  ciiain  of  distribution  between 
the  producer  and  the  imaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comptu^bility,  as  manifested  in  a 
.pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-To-Length  Carbon  Steel  Plate  from 
South  Africa,  62  FR  61731  (Nov.  19, 
1997). 

Neither  CAS  nor  Valbruna  claimed  a 
level-of-trade  adjustment.  Nevertheless, 
we  evaluated  whether  such  an 
adjustment  was  necessary  by  examining 
each  respondent's  distribution  system, 
including  selling  functions,  classes  of 
customers,  and  selling  expenses.  We 
foimd  that  the  selling  functions 
performed  by  each  respondent,  which 
included  sales  administration  and 
billing,  provision  of  warranty  services, 
and  in  some  cases  arranging  freight 
services,  are  sufficiently  similar  in  the 


U.S.  and  the  home  markets  to  consider 
them  as  constituting  the  same  level  of 
trade  in  the  two  markets.  Accordingly, 
all  comparisons  are  at  the  same  level  of 
trade-  and  an  adjustment  pivsuant  to 
section  773(a)(7)(A)  of  the  Act  is  not 
warranted.  See  Memorandum  regarding 
Level  of  Trade  Analysis  from  the  Team 
to  the  File,  dated  February  25. 1998. 

Export  Price 

.For  both  respondents,  we  used  EP 
methodology,  in  accordance  with 
section  772(a)  of  the  Act.  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation  and 
CEP  methodology  was  not  otherwise 
indicated. 

We  made  company-specific 
adjustments  as  follows: 

A  CMS 

We  calculated  EP  based  on  packed, 
delivered  prices  to  imaffiliated 
purchasers  in  the  United  States.  We 
made  deductions  from  the  starting  price, 
where  appropriate,  for  foreign  inland 
freight,  international  freight,  marine 
insurance,  U.S.  customs  duties,  and  U.S. 
brokerage  and  handling  expenses, 
purauant  to  section  772(c)(2)(A)  of  the 
Act. 

CAS  failed  to  report  U.S.  customs 
duties  and  U.S.  brokerage  and  handling 
expenses  for  certain  U.S.  sales. 
Therefore,  we  find  that  the  application 
of  facts  available  is  warranted. 
Additionally,  we  find  that  CAS  failed  to 
act  to  the  best  of  its  ability  in  reporting 
these  U.S.  expenses  and,  accordingly, 
we  based  the  amount  of  these  expenses 
on  adverse  facts  available.  As  adverse 
facts  available,  we  used  the  highest  duty 
and  brokerage  amount  reported  for  any 
of  CAS's  other  U.S.  sales. 

B.  Valbruna 

We  calculated  EP  based  on  packed 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  international  freight 
(including  foreign  inland  freight,  ocean 
freight,  and  marine  insiu-ance),  U.S. 
customs  duties,  harbor  maintenance  and 
merchandise  processing  fees,  and  U.S. 
brokerage  and  handling  expenses, 
pursuant  to  section  772(c)(2)(A)  of  the 
Act. 

Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 


merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
each  respondent's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for 
each  respondent. 

A.  CAS 

Based  on  the  cost  allegation  submitted 
by  the  petitioners,  the  E^partment 
found  reasonable  grounds  to  believe  or 
suspect  that  CAS  had  made  sales  in  the 
home  market  at  prices  below  the  cost  of 
producing  the  merchandise,  in 
accordance  with  section  773(b)(1)  of  the 
Act.  As  a  result,  the  Department 
initiated  an  investigation  to  determine 
whether  CAS  made  home  market  sales 
during  the  POI  at  prices  below  their 
respective  COPs,  within  the  meaning  of 
section  773(b)  of  the  Act.  See 
Memorandum  regarding  Initiation  of 
Cost  Investigation  from  the  Team  to 
Louis  Apple,  dated  December  15, 1997. 
Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analjrsis  described  below. 

We  calculated  the  COP  based  on  the 
sum  of  CAS's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  home  market  SGftA 
and  packing  costs,  in  accordance  with 
section  773(b)(3)  of  the  Act.  We  adjusted 
CAS's  reported  COP  by  adding  interest 
expenses  on  currency  options  and 
deducting  profits  on  transfers  of 
securities  in  the  calculation  of  financial 
expenses.  See  Memorandum  regarding 
Cost  Calculation  Adjustments  from 
William  Jones  to  Chris  Marsh,  dated 
February  25, 1998. 

We  compared  the  weighted-average 
COP  figures  to  home  mari:et  sales  of  the 
foreign  like  product,  as  required  under 
section  773(b)  of  the  Act,  in  order  to 
determine  whether  these  sales  had  been 
made  at  prices  below  the  COP.  On  a 
product-specific  basis,  we  compared  the 
COP  to  home  market  prices,  less  any 
applicable  movement  charges  and 
discounts. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  such 
sales  were  made:  (1)  In  substantial 
quantities  within  an  extended  period  of 
time;  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  withiii  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  section  773(b)(1)  of 
the  Act. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  CAS's 
sales  of  a  given  product  were  at  prices 
less  than  the  COP,  we  did  not  disregard 
any  below-cost  sales  of  that  product 
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because  we  determined  that  the  below- 
cost  sales  were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  CAS's  sales  of  a  given  product  during 
the  POI  were  at  prices  less  than  the 
COP,  we  determined  such  sales  to  have 
been  made  in  "substantial  quantities" 
within  an  extended  period  of  time  in 
accordance  with  section  773(bK2)(B)  of 
the  Act.  In  such  cases,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product. 

We  found  that,  for  certain  models  of 
SSWR,  more  than  20  percent  of  CAS's 
home  market  sales  within  an  extended 
period  of  time  were  at  prices  less  than 
COP.  Further,  the  prices  did  not  provide 
for  the  recovery  of  costs  within  a 
reasonable  period  of  time.  We  therefore 
disregarded  the  below-cost  sales  and 
used  the  remaining  above-cost  sales  as 
the  basis  for  determining  ^fV,  in 
accordance  with  section  773(b)(1)  of  the 
Act.  For  those  U.S.  sales  of  SSWR  for 
which  there  were  no  comparable  home 
market  sales  in  the  ordinary  course  of 
trade,  we  compared  EPs  to  CV  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  CAS's  cost  of  materials, 
fabrication.  SG&A,  profit,  and  U.S. 
packing  costs.  As  noted  above,  we 
adjusted  CAS's  reported  costs  for 
interest  expenses  on  currency  options 
and  profits  on  transfers  of  securities.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act.  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
CAS  in  connection  with  the  production 
and  sale  of  the  foreign  like  product  in 
the  ordinary  course  of  trade  for 
consumption  in  Italy. 

For  those  companson  products  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  packed, 
delivered  prices  to  home  market 
customers.  We  made  additions  to  the 
starting  price,  where  appropriate,  for 
alloy  surcharges.  We  made  deductions, 
where  appropriate,  for  discounts.  We 
also  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
and  insurance  expenses,  pursuant  to 
section  773(a)(6)(B)  of  the  Act.  Pursuant 
to  section  773(a)(6)(C)(iii)  of  the  Act  and 
19  CFR  351.410(c).  we  made 
circumstance-of-sale  adjustments  by 
adding  U.S.  credit  (offset  by  interest 
revenue),  warranty  expenses  and 
commissions.  We  made  no  adjustment 


for  home  market  credit  expenses 
because  CAS  based  its  credit  periods  on 
estimates  rather  than  on  the  accounts 
receivable  information  requested  in  the 
supplemental  questionnaire.  We  also 
made  no  ac^ustment  for  home  market 
warranty  expenses  because  CAS  failed 
to  provide  supporting  documentation, 
as  requested  in  the  supplemental 
questionnaire.  Moreover,  we  made  no 
adjustment  for  imputed  credit  expenses 
related  to  the  pre-payment  of  value- 
added  taxes  (VAT)  in  accordance  with 
our  long-standing  practice.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Juess  Them  Fair  Value:  Sulfur  Dyes, 
Including  Sulfur  Vat  Dyes,  from  the 
United  Kingdom.  58  FR  3253  (Jan.  8, 
1993)  (Sul^r  Dyes  from  the  U.K.), 
Notice  of  Final  Determination  of  Sales 
at  Not  Less  Than  Fair  Value:  Stainless 
Steel  Bar  from  Italy,  59  FR  66921  (Dec. 
28, 1994)  [Stainless  Steel  Bar  from 
Italy),  and  Ferrosilicon  from  Brazil; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  59407 
(Nov.  22, 1996)  [Ferrosilicon  from 
Brazil). 

Because  CAS  paid  commissions  to 
unaffiliated  agents  on  sales  to  the 
United  States,  in  calculating  NV,  we 
offset  these  commissions  using  the 
weighted-average  amount  of  indirect 
selling  expenses,  including  inventory 
carrying  costs,  incurred  on  the  home 
market  sales  for  the  comparison 
product,  up  to  the  amount  of  the  U.S. 
commissions,  in  accordance  with  19 
CFR  351.410(e). 

We  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  We  made  no  adjustment  for  home 
market  packing  costs  because  CAS 
failed  to  provide  supporting 
documentation,  as  requested  in  the 
supplemental  questionnaire.  When 
appropriate,  we  made  adjustments  to 
NV  to  account  for  differences  in 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

When  NV  was  based  on  CV,  we  made 
circumstance-of-sale  adjustments  by 
adding  U.S.  credit,  warranty  expenses, 
and  commissions.  We  made  no 
adjustments  for  home  market  credit  and 
warranty  expenses  for  the  reasons  noted 
above.  We  offset  U.S.  commissions  by 
using  the  weighted-average  amount  of 
indirect  selling  expenses  and  inventory 
carrying  costs  incurred  on  the  home 
malrket  sales  for  the  comparison 
product,  up  to  the  amount  of  the  U.S. 
commissions,  in  accordance  with  19 
CFR  351.410(e). 


B.  Valbruna 

We  based  NV  on  packed  prices  to 
home  market  customers.  We  made 
deductions,  where  appropriate,  for 
discounts.  We  also  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  pursuant  to  section  773(a)(6)(B) 
of  the  Act.  We  made  no  adjustment  for 
Valbruna 's  claimed  pre-sale 
warehousing  expenses  because:  (1) 
These  expenses  largely  are  not 
warehousing  eocpenses;  and  (2)  Valbruna 
did  not  separately  state  any  amount  of 
expenses  that  related  to  warehousing. 
We  also  made  ho  adjustment  for  certain 
inland  freight  expenses  because  these 
expenses  were  based  on  data  outside  the 
POI. 

Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410(c),  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses  and  commissions.  We 
recomputed  Valbruna's  home  market 
interest  rate  to  exclude  the  short-term 
portion  of  a  long-term  loan  and 
recalculated  home  market  credit 
expenses  accordingly.  Moreover,  we 
made  no  adjustment  for  imputed  credit 
expenses  related  to  the  pre-payment  of 
VAT,  in  accordance  with  our  long- 
standing practice.  See,  e.g..  Sulfur  Dyes 
from  the  U.K.,  Stainless  Steel  Bar  from 
Italy,  and  Ferrosilicon  from  Brazil.  We 
also  made  no  adjustment  for  inventory 
carrying  costs  incurred  at  one  of 
Valbruna's  service  centers  because 
Valbruna  did  not  provide  an  adequate 
justification  at  to  why  these  expenses 
should  be  considered  direct  selling 
expenses. 

Because  Valbruna  paid  commissions 
to  unaffiliated  agents  on  home  market 
sales,  in  calculating  NV,  we  offset  these 
commissions  using  the  weighted- 
average  amount  of  indirect  selling 
expenses,  including  inventory  carrying 
costs,  incurred  on  Ae  U.S.  sales  for  the 
particular  product  in  question,  up  to  the 
amount  of  the  home  market 
commissions,  in  accordance  with  19 
CFR  351.410(e). 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  We  reclassified  the  fixed  overhead 
portion  of  the  reported  packing 
expenses  as  part  of  Valbruna's  cost  of 
manufacturing.  Where  appropriate,  we 
made  adjustments  to  NV  to  accoimt  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
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in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 
Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Etepartment's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  of  the  Act 
directs  the  Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  explanation  of  this  method,  see 
Policy  Bulletin  96-1:  Currency 
Conversions  (61  FR  9434,  Mar.  8, 1996).) 
Such  an  adjustment  period  is  required 
only  when  a  foreign  currency  is 
appreciating  against  the  U.S.  dollar.  The 
use  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the 
Italian  lira  did  not  undergo  a  sustained 
movement. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  SSWR  from  Italy — except 
those  produced  and  exported  by 
Valbruna — that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Normally,  we  would  instruct 
the  Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  normal  value  exceeds  the 
export  price,  as  indicated  in  the  chart 
below.  However,  the  product  under 
investigation  is  also  subject  to  a 
concurrent  countervailing  duty 
investigation.  Article  VI.5  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT 
1994)  provides  that  "[njo  product  *  *  * 
shall  be  subject  to  both  antidumping 
and  countervailing  duties  to  compensate 
for  the  same  situation  of  dimiping  or 
export  subsidization."  This  provision  is 


implemented  by  section  772(c)(1)(C)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributed  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amoimt.  The 
Department  has  determined,  in  its 
Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  Certain  Stainless 
Steel  Wire  Rod  from  Italy,  63  FR  809 
(Jan.  7, 1998).  that  the  product  under 
investigation  benefitted  from  export 
subsidies.  To  obtain  the  most  accurate 
estimate  of  antidumping  duties  and  to 
fulfill  our  international  obUgations 
arising  under  GATT  1994,  we  are 
subtracting,  for  deposit  purposes,  the 
cash  deposit  rate  attributable  to  the 
export  subsidies  found  in  the 
countervailing  duty  investigation  [i.e., 
0.01  percent  for  CAS).  We  are  also 
subtracting  from  the  "All  Others"  rate 
the  cash  deposit  rate  attributable  to  the 
export  subsidies  included  in  the 
countervailing  duty  investigation  for  the 
All  Others  rate,  0.06  percent. 

In  keeping  with  Article  of  17.4  of  the 
WTO  Agreement  on  Subsidies  and 
Countervailing  Measures,  the 
Department  will  terminate  the 
suspension  of  liquidation  in  the 
companion  countervailing  duty 
investigation  of  certain  stainless  steel 
vnre  rod  from  Italy,  effective  May  7, 
1998,  which  is  120  days  after  the  date 
of  publication  of  the  preliminary 
determination.  Accordingly,  on  May  7, 
1998,  the  antidumping  deposit  rate  will 
revert  to  the  full  amount  calculated  in 
this  preliminary  determination.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  xmtil  further  notice. 
The  preliminary  weighted-average 
dumping  margins  are  as  follows: 


Exporter/manufacturer 


Acciaierie  Valbmna/ 
Acciaierie  di  Bolzano 
SpA 

Cogne  Acdai  Spedali 
S.r.l 

All  Others  


Weight- 
ed-aver- 
age 
margin 
percent- 
age 


Bonding 
percent- 
age 


N/A 

5.76 
5.71 


Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  all 
zero  and  de  minimis  weighted-average 
dumping  margins  from  the  calculation 
of  the  "All  Others"  rate. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 


determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination,  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  May  22, 
1998,  and  rebuttal  briefs  no  later  than 
May  29, 1998.  A  list  of  authorities  used 
and  an  executive  summary  of  issues 
must  accompany  any  briefs  submitted  to 
the  Department.  Such  summary  should 
be  limited  to  five  pages  total,  including 
footnotes.  In  accordance  with  section 
774  of  the  Act,  we  will  hold  a  pubfic 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  June  2, 1998,  time  and  room  to 
be  determined,  at  the  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  February  25. 1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
A  dm  inistra  Hon . 

[FR  Doc.  98-5598  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-683-828] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Wire  Rod  from  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  5,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Laurel  LaCivita  or  Alexander  Amdur, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-4740,  or (202)  482-5346, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
•351.  62  FR  27296  (May  19, 1997). 

Preliminary  Determination 

We  preliminarily  determine  that 
stainless  steel  wire  rod  (SSWR)  from 
Taiwan  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  (Notice  of  Initiation  of 
Antidumping  Investigations:  Stainless 
Steel  Wire  Rod  from  Germany,  Italy, 
Japan,  Korea,  Spain,  Sweden,  and 
Taiwan,  62  FR  45224  (August  26.  1997) 
(Notice  of  Initiation]),  the  following 
events  have  occurred: 

On  August  21. 1997.  the  Department 
issued  a  cable  to  the  American  Institute 
in  Taiwan  requesting  information 
identifying  potential  Taiwanese 
producers  and/ or  exporters  of  the 
subject  merchandise  to  the  United 
States.  We  did  not  receive  a  response 
from  the  American  Institute  in  Taiwan. 
However,  on  August  29, 1997,  and 
September  18, 1997,  we  received  letters 
of  appearance  on  behalf  of  Walsin 
Cartech  Specialty  Steel  Corporation 
(Walsin)  and  Yieh  Hsing  Enterprise 


Corporation,  Ltd.  (Yieh  Hsing). 
respectively.  Based  on  these  letters  of 
appearance  and  information  contained 
in  the  petition,  on  September  19, 1997, 
the  Department  issued  antidumping 
questionnaires  to  both  Walsin  and  Yieh 
Hsing  (hereinafter  "the  respondents'*). 
In  September  1997,  the  United  States 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (see  ITC 
Investigation  No.  731-TA-775). 

On  October  10, 1997,  the  petitioners 
in  this  case  (i.e.,  AL  Tech  Specialty 
Steel  Corp.,  Carpenter  Technology 
Corp.,  Republic  Engineered  Steels. 
Talley  Metals  Technology.  Inc..  and 
United  Steelworkers  of  America) 
requested  that  the  Department  revise  its 
questionnaire  to  obtain  information  on 
the  actual  nickel,  chromium,  and 
molybdenum  content  for  each  sale  of 
the  SSWR  made  during  the  period  of 
investigation  (POI).  The  Department, 
upon  consideration  of  the  comments 
from  all  parties  on  this  matter,  issued  a 
memorandum  on  December  18, 1997, 
indicating  its  decision  to  make  no 
changes  in  the  model-matching  criteria 
specified  in  the  September  19, 1997, 
questionnaire  (see  Memorandum  from 
Team  to  Holly  Kuga,  Office  Director, 
dated  December  18, 1997). 

Also  in  October  1997,  the  Department 
received  responses  to  Section  A  of  the 
questionnaire  from  the  respondents.  The 
respondents  submitted  responses  to 
sections  B,  C,  and  D  of  the  questionnaire 
in  November  1997. 

On  December  11, 1997,  pursuant  to 
section  733(c)(1)(A)  of  the  Act,  the 
petitioners  made  a  timely  request  to 
postpone  the  preliminary 
determination.  On  December  16,  1997. 
we  granted  this  request  and  postponed 
the  preliminary  determination  until  no 
later  than  February  25.  1998  (62  FR 
66849.  December  22, 1997). 
We  issued  supplemental 
questionnaires  to  the  respondents  in      » 
December  1997  and  received  responses 
to  these  questionnaires  in  January  1998. 

On  January  26, 1998,  the  petitioners 
submitted  a  "targeted-dumping" 
allegation  with  regard  to  Yieh  Hsing's 
sales  in  the  United  States.  The 
petitioners  requested  that  the 
Department  compare  transaction- 
specific  ejcport  prices  in  the  U.S.  market 
to  the  weighted-average  normal  values 
in  calculating  the  antidumping  margin 
for  Yieh  Hsing.  Yieh  Hsing  responded  to 
this  allegation  on  February  6, 1998.  (See 
the  "Targeted  Dumping"  section  of  this 
notice,  below,  for  further  discussion.) 

We  received  comments  from  the 
petitioners  concerning  the  information 
reported  in  the  respondents' 
questionnaire  responses  and  issues  they 


considered  relevant  to  the  preliminary 
determination  on  February  6, 1998,  and 
February  12, 1998. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)  of  the 
Act,  on  February  6, 1998  and  February 
20, 1998,  Yieh  Hsing  and  Walsin, 
respectively,  requested  that,  in  the  event 
of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
an  affirmative  preliminary 
determination  in  the  Federal  Register. 
On  February  18, 1998,  Yieh  Hsing 
amended  its  request  to  include  a  request 
to  extend  the  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months.  Walsin  included  its  request 
to  extend  the  provisional  measures  in  its 
February  20, 1998  letter.  In  accordance 
with  19  CFR  351.210(b)(2),  because  (1) 
our  preliminary  determination  is 
affirmative,  (2)  Yieh  Hsing  and  Walsin 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  and 
(3)  no  compelling  reasons  for  denial 
exist,  we  are  granting  the  respondents' 
request  and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Scope  of  Investigation 

For  purposes  of  this  investigation. 
SSWR  comprises  products  that  are  hot- 
rolled  or  hot-rolled  annealed  and/or 
pickled  and/ or  descaled  roimds. 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
with  a  lubricant  containing  copper, 
lime,  or  oxalate.  SSWR  is  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromiimi,  with  or  without 
other  elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
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diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL,  are  excluded  from 
the  scope  of  the  investigation.  The 


chemical  makeup  for  the  excluded 
grades  is  as  follows: 


Carbon 

Manganese .. 
Phosphorous 

Sulfur 

Silicon 

Cartwn 

Silicon 

Manganese .. 
Ptiosphorous 
Sulfur 


SF20T 

0.05  max 

2.00  max 

0.05  max 

0.15  max 

1.00  max. 

K-M35FL 

0.015  max 

0.70/1 .00 

0.40  max 

0.04  max 

0.03  max. 


Chromium  ... 
Molytxlenum 

Lead 

Tellurium  

Nickel 

Chromium  ... 

Lead 

Aluminum  .... 


19.00/21.00. 
1.50/2.50.      ' 
Added^0.1Q/0.30). 
Added  (0.03  min). 


0.30  max. 
12.50/14.00. 
0.10/0.30. 
0.20«).35. 


The  products  under  investigation  are 
currently  classiBable  under  subheadings 
7221.00.0005.  7221.00.0015. 
7221.00.0030,  7221.00.0045.  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  July  1. 1996.  through  June 
30, 1997. 

Targeted  Dumping 

On  January  26. 1998,  the  petitioners 
requested  that,  for  Yieh  Hsing.  the 
E)epartment  compare  the  transaction- 
specific  export  prices  in  the  United 
States  market  to  weighted-average 
normal  values,  in  accordance  with  the 
"targeted-dumping"  provisions  of 
section  777A(d)(l)(B)  of  the  Act.  The 
petitioners*  allegation  claimed  that  Yieh 
Hsing 's  prices  for  the  subject 
merchandise  in  the  United  States  vary 
significantly  on  the  basis  of  purchaser 
and  that  using  a  weighted-average  price 
in  the  Department's  analysis  would 
have  the  effect  of  conceaUng  or 
minimizing  the  margin  of  dumping.  On 
February  6. 1998.  Yieh  Hsing  submitted 
comments  challenging  the  petitioners' 
tareeted-diunping  allegation. 

The  E)epartment  has  denied  the 
petitioners'  request  to  compare  the 
transaction-specific  prices  in  the  United 
States  market  to  weighted-average 
normal  values  because  the  petitioners' 
analysis  failed  to  meet  the  basic 
requirements  of  section  777A(d)(l)(B)(i). 
The  petitioners'  statistical  analysis  goes 
no  further  than  a  simple  comparison  of 
average  prices  to  different  customers. 
Such  a  comparison,  without  further 
statistical  analysis,  does  not  yield 
meaningful  conclusions  about  a  pattern 
of  export  prices  differing  significantly 


among  purchasers.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  From  Italy,  61 
PR  1344  {January  19. 1996).  Also  see 
Concurrence  Memorandum  dated 
February  25. 1998  ("Concurrence 
Memorandimi")  for  further  discussion 
of  this  issue. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determined  normal 
value  (NV)  based  on  sales  in  the 
comparison  market  at  the  same  level  of 
trade  (LOT)  as  the  export  price  (EP)  or 
constructed  export  price  (CEP).  The  NV 
LOT  is  that  of  the  starting-price  sales  in 
the  comparison  market  or,  when  NV  is 
based  on  constructed  value  (CV).  that  of 
the  sales  fit)m  which  we  derive  selling, 
general  and  administrative  (SG&A) 
expenses  and  profit.  For  EP.  the  U.S. 
LOT  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer.  For  CEP.  it  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP.  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT.  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
horn  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 


section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length  Steel 
Plate  from  South  Africa,  62  FR  61731 
(November  19,  1997). 

Neither  respondent  claimed  a  LOT 
adjustment.  Nevertheless,  we  evaluated 
whether  such  an  adjustment  was 
necessary  by  examining  each 
respondent's  distribution  system, 
including  seUing  functions,  classes  of 
customers,  and  selling  expenses.  We 
found  that  the  selling  functions 
performed  by  each  respondent,  which 
included  sales  negotiation  and  shipping 
arrangements,  where  appUcable,  are 
sufficiently  similar  in  the  United  States 
and  the  home  market  to  consider  them 
as  constituting  the  same  LOT  in  the  two 
markets.  Accordingly,  all  comparisons 
are  at  the  same  LOT  and  an  adjustment 
pursuant  to  section  773(a)(7)(A)  of  the 
Act  is  not  warranted.  See  Concurrence 
Memorandum. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSWR 
from  Taiwan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  EP  or  the  CEP  to  the  NV, 
as  described  in  the  "Export  Price," 
"Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice, 
below.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
calculated  weighted-average  EPs  or 
CEPs  for  comparison  to  weighted- 
average  NVs. 

We  nave  considered  price-averaging 
groups  by  customer  types,  but  we  found 
no  basis  on  which  to  conclude  that  we 
should  use  price-averaging  groups  in 
our  analysis.  Accordingly,  we  have  not 
based  price  comparisons  on  customer 
types. 

On  January  8, 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEX\.  United  States, 
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1998  WL  3626  (Fed  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act.  the  Court  discussed  the 
appropriateness  of  using  CV  as  the  basis 
for  foreign  market  value  when  the 
Department  finds  home  market  sales  to 
be  outside  the  "ordinary  course  of 
trade."  This  issue  was  not  raised  by  any 
party  in  thiS  proceeding.  However,  the 
URAA  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  listed 
in  Sections  B  and  C  of  our  antidumping 
questionnaire.  We  have  implemented 
the  Court's  decision  in  this  case,  to  the 
extent  that  the  data  on  the  record 
permitted. 

With  respect  to  the  characteristics 
used  to  make  product  comparisons,  the 
Department's  questionnaire  instructed 
the  respondents  to  report  the  grades  of 
the  SSWR  products  that  they  sold 
during  the  POI  in  accordance  with  AISI 
standards.  In  their  sales  listings,  the 
respondents  reported  both  AISI  and 
non-AISI  (or  internal)  grades  in 
accordance  with  their  sales  accounting 
systems.  The  petitioners  argued  that  the 
respondents  should  not  make  changes  to 
the  product  characteristics  once  the 
Department  had  established  such 
characteristics  because  it  could  (a) 
seriously  jeopardize  the  accuracy  of  the 
Department's  investigations,  (b) 
extraordinarily  complicate  the 


investigations,  and  (c)  permit 
substantial  manipulation  of  model 
matches. 

It  is  not  the  Department's  normal 
practice  to  allow  companies  to  change 
the  criteria  to  be  used  for  model-match 
purposes  based  on  their  own  internal 
product -coding  system  once  such 
criteria  have  been  established.  Any  such 
deviation  Itfads  to  the  possibility  that 
the  margins  calculated  for  each 
company  under  investigation  could  be 
based  on  completely  different  product- 
grouping  criteria.  In  addition,  allowing 
companies  to  deviate  from  the  criteria 
may  permit  manipulation  of  model 
matches,  not  only  for  the  investigation, 
but  also  in  future  reviews,  in  the  event 
this  investigation  results  in  an 
antidumping  duty  order. 

Therefore,  in  instances  where  the 
respondent  has  reported  a  non-AISI 
grade  (or  an  internal  grade  code)  for  a 
product  that  corresponds  to  a  single 
AISI  category,  we  have  used  the  actual 
AISI  grade  rather  than  the  non-AISI 
grades  reported  by  the  respondent  for 
purposes  of  our  preliminary  analysis. 
However,  in  instances  where  the 
respondents  reported  a  non-AISI  (or  an 
internal  grade  code)  that  does  not 
correspond  to  an  AISI  grade,  we  have 
preliminarily  used  the  grade  code 
reported  by  the  respondents  for 
purposes  of  our  analysis.  For  further 
discussion  of  this  issue,  see  the 
Concurrence  Memorandum  dated 
February  25,  1998.  We  intend  to 
examine  this  issue  further  for  the  final 
determination. 

Both  Walsin  and  Yieh  Hsing  reported 
that  they  made  sales  of  non-prime 
merchandise  in  the  home  market  during 
the  POI.  However,  given  the  limited 
home  market  sales  quantity  of  non- 
prime  merchandise  and  the  fact  that  no 
such  sales  were  made  to  the  United 
States  during  the  POI.  where  possible, 
we  excluded  non-prime  sales  from  our 
analysis  in  accordance  with  our  past 
practice.  See,  e.g..  Final  Determinations 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Hat-Boiled  Carbon  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products,  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Korea,  58  FR  37176,  37180 
(July  9, 1993).  For  similar  reasons, 
where  possible,  we  excluded  from  our 
comparisons  all  home  market  sales  of 
defective  merchandise.  See  Concurrence 
Memorandum. 

Export  Price/Constructed  Export  Price 

For  both  respondents,  we  based  our 
calculations  on  HP,  in  accordance  with 
section  772(a)  of  the  Act,  when  the 
subject  merchandise  was  sold  by  the 


producer  or  exporter  directly  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP 
methodology  was  not  otherwise 
indicated.  In  accordance  with  section 
772(b)  of  the  Act.  when  the  subject 
merchandise  was  first  sold  in  the  United 
States  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  we  used  CEP. 

Yieh  Hsing  classified  all  of  its  sales  of 
SSWR  in  the  United  States  as  EP  sales 
in  its  questionnaire  response,  including 
those  sales  meide  prior  to  importation 
through  a  U.S.  sales  agent.  We  examined 
several  factors  to  determine  whether 
sales  made  prior  to  importation  through 
a  U.S.  sales  agent  to  an  unaffiliated 
customer  in  the  United  States  are  EP 
sales.  These  factors  are  (1)  whether  the 
merchandise  was  shipped  directly  ft-om 
the  manufacturer  to  the  unaffiliated  U.S. 
customer;  (2)  whether  the  sales  follow 
customary  commercial  channels 
between  the  parties  involved;  and  (3) 
whether  the  function  of  the  U.S.  selling 
agent  is  limited  to  that  of  a  "processor 
of  sales-related  documentation"  and  a 
"communication  link"  with  the 
unrelated  U.S.  buyer.  Where  the  factors 
indicate  that  the  activities  of  the  U.S. 
selling  agent  are  ancillary  to  the  sale 
(e.g.,  arranging  transportation  or 
customs  clearance),  we  treat  the 
transactions  as  EP  sales.  Where  the  U.S. 
selling  agent  is  substantially  involved  in 
the  sales  process  (e.g.,  negotiating 
prices),  we  treat  the  transactions  as  CEP 
sales.  See  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Germany:  Final  Results 
of  Antidumping  Administrative  Review, 
62  FR  18389, 18391  (April  15.  1997). 

Based  on  our  review  of  the  selling 
activities  of  the  U.S.  selling  agent,  we 
reclassified  Yieh  Hsing's  U.S.  sales  of 
SSWR  through  the  agent  as  CEP  sales 
because  the  agent  acted  as  more  than  a 
"processor  of  sales-related 
documentation"  and  a  "communication 
link"  with  tha  unaffiliated  U.S. 
customer.  The  U.S.  sales  agent 
performed  a  variety  of  selling  functions 
on  behalf  of  Yieh  Hsing  in  connection 
with  Yieh. Hsing's  SSWR  sales  in  the 
United  States  including  identifying  U.S. 
customers  on  its  own  and  negotiating 
the  terms  of  sale  with  U.S.  customers. 
Therefore,  we  preliminarily  determine 
that  Yieh  Hsing's  U.S.  sales  of  SSWR 
through  its  U.S.  sales  agent  are  CEP 
sales.  For  further  discussion  of  this 
issue,  see  the  Concurrence 
Memorandum. 
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A.  Export  Price 

Walsin 

We  calculated  EP  based  on  packed, 
delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions  bxxca.  the  starting  price, 
where  appropriate,  for  rebates,  foreign 
inland  freight,  foreign  brokerage  and 
handling  expenses,  international  freight 
and  marine  insurance,  pursuant  to 
secUon  772(c)(2MA)  of  the  Act. 

YiehHsing 

We  calculated  EP  based  on  packed, 
delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions  bom  the  starting  price, 
where  appropriate,  for  foreign  inland 
freight,  foreign  brokerage  and  handling, 
ocean  freight,  and  marine  insurance, 
pursuant  to  section  772(c)(2)(A)  of  the 
Act. 

B.  Constructed  Export  Price 
Walsin 

We  calculated  CEP  based  on  the 
packed,  delivered  price  to  the  first 
unaffihated  customer  in  the  United 
States  in  accordance  with  section  772(b) 
of  the  Act.  We  made  deductions  from 
the  starting  price  for  rebates,  foreign 
inland  freight,  foreign  brokerage  and 
handling,  ocean  freight,  marine 
insurance,  U.S.  duty  and  U.S.  brokerage 
as  appropriate,  in  accordance  with 
section  772(c)(2)(A)  of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  made  additional 
adjustments  to  the  starting  price  by 
deducting  direct  and  indirect  selling 
expenses  associated  with  economic 
activities  occurring  in  the  United  States, 
including  credit  expenses  and 
unaffiliated-party  commissions.  Finally, 
we  made  an  adjustment  for  CEP  profit 
in  accordance  with  sections  772(d)(3) 
and  772(f)  of  the  Act. 

Yieh  Hsing 

We  calculated  CEP  based  on  packed, 
delivered  prices  to  unaffiliated 
purchasers  in  the  United  States  in 
accordance  with  section  772(b)  of  the 
Act.  We  made  deductions  from  the 
starting  price,  where  appropriate,  for 
discounts,  foreign  inland  freight,  foreign 
brokerage  and  handling,  U.S.  customs 
duties  and  harbor  maintenance  and 
merchandise  processing  fees  (which  are 
included  in  U.S.  duties),  international 
freight  and  marine  insurance,  pursuant 
to  section  772(c)(2)(A)  of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act.  we  made  additional 
adjustments  to  the  starting  price  by 
deducting  selling  expenses  associated 
with  economic  activities  occurring  in 
the  United  States,  including  credit 


expenses  and  commissions.  However, 
because  the  deduction  of  this 
commission  results  in  a  price 
corresponding  as  closely  as  possible  to 
an  export  price,  we  have  not  made  any 
additional  deduction  of  CBP  profit  See 
Concurrence  Memorandum  of  February 
25, 1998. 

Normal  Value 

After  testing  home  marirat  viability, 
whether  sales  to  affiUates  were  at  arm's- 
length  prices,  and  whether  home  market 
sales  were  at  below-cost  prices,  we 
calculated  NV  as  notMl  in  the  "Price-to- 
Price  Comparisons"  and  "Price-to-CV 
Comparisons"  sections  of  this  notice. 

1.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV,  we  compared  each 
respcHident's  volimie  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
each  respcmdent's  aggreg^e  volmne  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for 
each  respondent. 

2.  Affiliated-Party  Transactions  and 
Arm's-Length  Test 

We  excluded  sales  to  affihated 
customers  in  the  home  market  not  made 
at  arm's-length  prices  from  our  analysis 
because  we  considered  them  to  be 
outside  the  ordinary  course  of  trade.  See 
19  CFR  351.102.  To  test  whether  these 
sales  were  made  at  arm's-length  prices, 
we  compared,  on  a  model-specific  basis, 
starting  prices  of  sales  to  affiliated  and 
imaffiUated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  and  packing.  Where,  for  the 
tested  models  of  subject  merchandiser" 
prices  to  the  affiliated  parties  were  on 
average  99.5  percent  or  more  of  the 
price  to  the  imaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  parties  were  at  arm's  length. 
See  19  CFR  351.403(c)  and  62  FR  at 
27355  (preamble  to  the  Department's 
regulations).  In  instances  where  no 
affiliated-customer  price  ratio  could  be 
constructed  for  an  affiliated  customer 
because  identical  merchandise  was  not 
sold  to  unaffiliated  customers,  we  were 
unable  to  determine  that  these  sales 
were  made  at  arm's-length  prices  and, 
therefore,  excluded  them  imm  our  LTFV 
analysis.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 


from  Argentina,  58  FR  37082,  37077 
(July  9, 1993).  Where  the  exclusion  of 
such  sales  eliminated  all  sales  of  the 
most  appropriate  comparison  product, 
we  made  a  comparison  to  the  next  most 
similar  model. 

3.  Cost-of-Production  Analysis 

Based  on  the  cost  allegation  submitted 
by  the  petitioners  in  the  petition,  the 
Department  foimd  reasonable  grounds 
to  believe  or  suspect  that  Walsin  and 
Yieh  Hsing  had  made  sales  in  the  home 
market  at  prices  below  the  cost  of 
producing  the  merchandise,  in 
accordance  with  section  773(b)(1)  of  the 
Act.  As  a  result,  the  E>epartment 
initiated  an  investigation  to  determine 
whether  the  respondents  made  hcHne 
maricet  sales  during  the  POI  at  prices 
below  their  respective  COPs  within  the 
meaning  of  secticm  773(b)  of  the  Act 
See  Notice  of  Initiation.  We  conducted 
the  COP  analysis  described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  OOP  for 
each  company  based  on  the  sum  of  the 
cost  of  materials  and  fobricaticm  for  the 
foreign  like  product,  plus  amoimts  for 
home  market  SG&A  and  pArking  costs. 
We  made  company-specific  adjustments 
to  the  reported  COP  as  follows: 

Walsin.  We  adjusted  the  cost  of 
copper  that  Walsin  obtained  from  an 
affiliate  to  reflect  the  market  value  paid 
to  unaffiliated  suppliere.  We 
recalculated  Walsin 's  general  and 
administrative  (G&A)  expense  factor  to 
include  certain  miscellaneous  income 
and  expense  items  that  relate  to  the 
general  production  activity  of  the 
company  as  a  whole.  See  Memorandiun 
to  Christian  Marsh  bom  Stan  Bowen 
and  Laurens  van  Houten  dated  February 
25, 1998  ("Cost  Memo"). 

Yieh  Hsing.  Yieh  Hsing  failed  to 
report  a  imique  COP  for  each  of  the 
product  categories  it  reported  on  its 
computer  sales  listing.  Therefore,  we 
calculated  a  unique  cost  for  each 
missing  product  category  based  on  the 
grade  of  billet  used  in  that  category's 
manufacturing  process.  We  adjusted  the 
cost  of  billets  that  Yieh  Hsing  obtained 
from  an  affiliated  supplier  to  reflect  the 
market  value  paid  to  unaffiliated 
suppliers.  In  addition,  we  increased 
Yieh  Hsing's  reported  billet  cost  to 
account  for  grinding  loss.  We  adjusted 
the  pickling  stage  direct  labor  costs 
reported  in  the  COP  and  CV  databases 
to  reconcile  with  amounts  reported  in 
the  Section  D  supplemental  response. 
We  adjusted  Yieh  Hsing's  submitted 
G&A  expenses  to  exclude  miscellaneous 
income  and  expense  items,  which  do 
not  relate  to  the  general  production 
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activities  of  the  company  as  a  whole. 
See  Cost  Memo. 

B.  Test  of  Home  Market  Sales  Prices 

We  used  each  respondent's  submitted 
POI  weighted-average  COPs,  as  adjusted 
(see  above).  We  compared  the  weighted- 
average  COP  figiires  to  home  market 
sales  of  the  foreign  like  product  as 
required  under  section  773(b)  of  the  Act, 
in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below 
COP.  In  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  COP,  we  examined 
whether:  (1)  Within  an  extended  period 
of  time,  sudi  sales  were  made  in 
substantial  quantities,  and  (2)  whether 
such  sales  were  made  at  prices  which 
permitted  the  recovery  of  all  costs 
witliin  a  reasonable  period  of  time.  On 
a  product-specific  basis,  we  compared 
the  COP  (net  of  selling  expenses  and 
packing)  to  the  home  market  prices,  less 
applicable  quantity  discounts,  rebates, 
movement  charges,  direct  and  indirect 
selling  expenses,  and  packing. 

C.  Results  of  the  COP  Test 
Pursuant  to  section  773(b)(2)(C), 

where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  wete  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product. 

We  found  that,  for  certain  models  of 
SSWR,  more  than  20  percent  of  Walsin's 
and  Yieh  Hsing's  home  market  sales 
within  an  extended  period  of  time  were 
at  prices  less  than  COP.  Further,  the 
prices  did  not  provide  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  We  therefore  disregarded  the 
below-cost  sales  and  used  the  remaining 
above-cost  sales  as  the  basis  for 
determining  NV,  in  accordance  with 
section  773(b)(1).  For  those  U.S.  sales  of 
.SSWR  for  which  there  were  no 
comparable  home  market  sales  in  the 
ordinary  course  of  trade,  we  compared 


EPs  or  CEPs  to  CV  in  accordance  with 
section  773(a)(4)  of  the  Act. 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  the  respondents'  cost  of 
materials,  fabrication,  SG&A,  profit,  and 
U.S.  packing  costs.  We  adjusted  the  COP 
included  in  the  calculation  of  CV  as 
noted,  above,  in  the  "Calculation  of 
COP"  section  of  the  notice.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
each  respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  Taiwan. 

Price-to-Price  Comparisons 

Walsin 

We  calculated  NV  based  on  packed, 
delivered  prices  to  unaffiliated  home 
market  customers.  We  made  deductions 
for  foreign  inland  freight,  bank  charges 
and  discounts  and  rebates  where 
appropriate,  pursuant  to  section 
773(a)(6)(B)  of  the  Act.  Pursuant  to 
section  773(a)(6)(C)(iii)  of  the  Act  and 
19  CFR  351,410{c),  we  made 
circumstancB-of-sale  adjustments,  where 
appropriate,  for  differences  in  royalty 
expenses,  credit  expenses  and  interest 
revenue.  Because  Walsin  paid 
commissions  on  U.S.  sales,  in 
calculating  NV,  we  offset  these 
commissions  using  the  weighted- 
average  amount  of  indirect  selling 
expenses  and  inventory  carrying  costs 
incurred  on  the  home  market  sales  for 
the  comparison  product,  up  to  the 
amount  of  the  U.S.  commissions.  See  19 
CFR  351.410(e). 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

Yieh  Hsing 

We  calculated  NV  based  on  packed, 
delivered  prices  to  home  market 
unaffiliated  customers  and  prices  to 
affiliated  customers  that  we  determined 
to  be  at  arm's  length.  We  made 
deductions  for  early  payment  discounts 
and  foreign  inland  freight,  where 
appropriate,  pursuant  to  section 
773(a)(6)(B)  of  the  Act.  Pursuant  to 
section  773(a)(6)(C)(iii)  of  the  Act  and 
19  CFR  351.410(c),  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 


expenses  and  interest  revenue.  Because 
Yieh  Hsing  paid  commissions  on  U.S. 
sales,  in  calculating  NV,  we  offset  these 
commissions  using  the  weighted- 
average  amount  of  indirect  selling 
expenses  incurred  on  the  home  market 
sales  for  the  comparison  product,  up  to 
the  amount  of  the  U.S.  commissions. 
See  19  CFR  351.410(e).  We  did  not 
include  inventory  carrying  costs  in  the 
weighted-average  amount  of  home 
market  indirect  selling  expenses 
because  Yieh  Hsing  did  not  calculate 
this  expense  in  either  its  original  or 
supplemental  responses  properly.  See 
Concurrence  Memorandum. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(B)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

Price-to-CV  Comparisons 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  Where 
CV  was  compared  to  EP,  we  deducted 
from  CV  the  weighted-average  home 
market  direct  selling  expenses  and 
added  the  weighted-average  U.S. 
product-specific  direct  selling  expenses 
in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act.  Where  CV 
was  compared  to  CEP,  we  deducted 
from  CV  the  weighted-average  home 
market  direct  telling  expenses  (which 
included  credit  expenses). 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  directs  the 
Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 


benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  explanation  of  this  method,  see 
Policy  Bulletin  96-1:  Currency 
Conversions,  61  FR  9434  (March  8, 
1996).)  Such  an  adjustment  period  is 
required  only  when  a  foreign  currency 
is  appreciating  against  the  U.S.  dollar. 
The  use  of  an  adjustment  ]}eriod  was  not 
warranted  in  this  case  because  the  New 
Taiwan  dollar  did  not  undergo  a 
sustained  movement  during  the  POL 
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Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  wdUidrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  U.S.  price,  as  indicated  in 
the  chart  below.  These  susp«ision-of- 
liquidation  instructions  will  remain  in 
e^sct  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Exporter/manutecturer 

Weighted- 
average 

maigin  Per- 
centage 

Walsin  Cartech  Specialty  Steel 
Ckxporation 

27  81 

Yieh  Hsing  Entefprise  Cofpora- 
tion,  Ltd 

1050 

All  Others 

17  09 

rrc  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Conunent 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  May  22, 
1998,  and  rebuttal  briefs  no  later  than 
May  29, 1998.  A  list  of  authorities  used 
and  an  executive  summary  of  issues 
must  accompany  any  briefs  submitted  to 


the  Department.  Such  summary  should 
be  limited  to  five  pages  total,  including 
footnotes.  In  accordance  with  section 
774  of  the  Act,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  J\me  2, 1998.  time  and  room  to 
be  determined,  at  the  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  ]}articipate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  thirty 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentati(His  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  no  later  than  135 
days  after  the  pubUcation  of  this  notice 
in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  February  25, 1998. 
Robert  S.  LaRoaBa. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-5599  Filed  3-*-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  AdministrBtion 

[A-401-80e] 

Notice  of  Preliminary  Determination  of 
Sales  at  Lees  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Wire  Rod  From  Svveden 

agency:  ImpKjrt  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  March  5, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sunkyu  Kim  or  Brian  Smith.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-2613  or  (202)  482- 
1766,  respectively. 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  hi  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351, 62 
FR  27296  (May  19, 1997). 

Preliminary  Determination 

We  preliminarily  determine  that 
stainless  steel  wire  rod  ("SSWR")  from 
Sweden  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  ("LTFV").  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

CaseHistcwy 

Since  the  initiation  of  this 
investigation  [Notice  of  Initiation  of 
Antidumping  Investigations:  Staiidess 
Steel  Wire  Rod  from  Germany,  holy. 
Japan,  Korea,  Spain,  Sweden,  and 
Taiwan  (62  FR  45224,  August  26, 
1997)),  the  following  events  have 
occurred: 

In  August  1997,  the  Department 
obtained  information  from  the  U.S. 
Embassy  in  Sweden  identifying  Fagersta 
Sj^less  AB  ("Fagersta")  as  the  only 
potential  producer  and/or  exporter  of 
the  subject  merchandise  to  the  United 
States.  Based  on  this  information,  the 
Department  issued  the  antidumping 
questionnaire  to  Fagersta  in  September 
1997.  Section  A  of  the  questionnaire 
requests  general  information  concerning 
the  company's  corporate  structure  and 
business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the 
sales  of  that  merchandise  in  all  markets. 
Sections  B  and  C  of  the  questionnaire 
request  home  market  sales  listings  and 
U.S.  sales  listings.  Section  D  of  the 
questionnaire  requests  information 
regarding  the  cost  of  production  of  the 
foreign  like  product  and  the  constructed 
value  of  the  merchandise  under 
investigation.  Section  E  of  the 
questionnaire  requests  information 
regarding  the  cost  of  further 
manufacture  or  assembly  performed  in 
the  United  States. 

Also  in  September  1997,  the  United 
States  International  Trade  Commission 
("ITC")  issued  an  affirmative 
preliminary  injury  determination  in  this 
case  [see  ITC  Investigation  No.  731-TA- 
770). 

In  October  1997,  the  Department 
received  a  response  to  Section  A  of  the 
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questionnaire  ht)m  Fagersta.  On  October 
14,  1997,  Fagersta  requested  that  the 
Department  modify  the  reporting  period 
for  a  U.S.  affiliate.  The  Department 
granted  this  request  on  October  16, 
1997.  Fagersta  (hereinafter  "the 
respondent")  submitted  its  response  to 
sections  B,  C.  and  E  of  the  questionnaire 
in  November  1997. 

On  October  10, 1997,  the  petitioners 
in  this  case  [i.e..  AL  Tech  Specialty 
Steel  Corp..  Carpenter  Technology 
Corp.,  Republic  Engineered  Steels, 
Talley  Metals  Technology.  Incl,  and 
United  Steelworkers  of  America) 
requested  that  the  Department  revise  its 
questionnaire  to  obtain  information  on 
the  actual  nickel,  chromium,  and 
molybdenum  content  for  each  sale  of 
the  SSWR  made  during  the  period  of 
investigation.  On  October  17, 1997,  the 
respondent  requested  that  the 
Department  deny  the  petitioners' 
request.  The  Department,  upon 
consideration  of  the  comments  from  all 
parties  on  this  matter,  issued  a 
memorandum  on  December  18. 1997, 
indicating  its  decision  to  make  no 
changes  in  the  model-matching  criteria 
specified  in  the  September  19. 1997, 
questionnaire  (see  Memorandum  from 
Team  to  Holly  Kuga,  Office  Director, 
dated  December  18,  1997). 

On  October  20, 1997,  Fagersta 
requested  that  it  be  allowed  to  exclude 
from  its  sales  listing  U.S.  sales  of  certain 
wire  products  further  manufactured 
from  subject  merchandise.  On  » 

November  6, 1997,  the  Department 
denied  this  request  and  required 
Fagersta  to  report  these  sales  of  further- 
manufactured  products  in  its  response. 
On  November  7,  1997,  Fagersta 
requested  that  it  be  allowed  to  exclude 
certain  other  sales  made  in  the  United 
States.  Fagersta  stated  that  these  sales 
constitute  an  insignificant  amount  of  its 
total  U.S.  sales  made  during  the  period 
of  investigation  and  that  they  are 
unrepresentative  of  Fagersta's  normal 
sales.  We  granted  Fagersta's  request  on 
November  12, 1997. 


On  November  25,  1997.  the 
petitioners  submitted  a  timely  allegation 
pursuant  to  section  773(b)  of  the  Act 
that  Fagersta  had  made  sales  in  the 
home  market  at  less  than  the  cost  of 
production  ("COP").  Our  analysis  of  the 
allegation  indicated  that  there  were 
reasonable  grounds  to  believe  or  suspect 
that  Fagersta  sold  SSWR  in  the  home 
market  at  prices  at  less  than  the  COP. 
Accordingly,  we  initiated  a  COP 
investigation  with  respect  to  Fagersta 
pursuant  to  section  773(b)  of  the  Act 
[see  Memorandum  from  Team  to  Louis 
Apple,  Office  Director,  dated  December 
16, 1997). 

On  December  11, 1997,  pursuant  to 
section  733(c)(1)(A)  of  the  Act,  the 
petitioners  made  a  timely  request  to 
postpone  the  preliminary 
determination.  We  granted  this  request 
and.  on  December  16. 1997.  we 
postponed  the  preliminary 
determination  until  no  later  than 
February  25,  1998  (62  FR  66849, 
December  22.  1997). 

We  received  Fagersta's  response  to 
Section  D  of  the  questionnaire  in 
January  1998.  We  issued  supplemental 
questionnaires  for  Sections  A,  B,  C  and 
E  to  Fagersta  in  January  1998  and 
received  responses  to  these 
questionnaires  along  with  a  revised  U.S. 
sales  listing  in  February  1998.  Fagersta 
also  submitted  additional  clarifications 
to  its  responses  in  February  1998. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)  of  the 
Act,  on  February  9,  1998,  Fagersta 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  On  February  12,  1998. 
Fagersta  amended  its  request  to  include 
a  request  to  extend  the  provisional 
measures  to  not  more  than  six  months. 


In  accordance  with  19  CFR  351.210(b), 
because  (1)  our  preliminary 
determination  is  affirmative.  (2)  Fagersta 
accounts  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  and 
(3)  no  compelling  reasons  for  denial 
exist,  we  are  granting  the  respondent's 
request  and  are  postponing  the  final 
determination  until  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
SSWR  comprises  products  that  are  hot- 
rolled  or  hot-rolled  annealed  and/or 
pickled  and/or  descaled  roimds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
vdth  a  lubricant  containing  copper,  lime 
or  oxalate.  SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  miUimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL;  are  excluded 
from  the  scope  of  the  investigation.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 


Carbon 

Manganese  .. 
Phosphorous 

Sulfur  

Silicon 

Cartxm 

Silicon 

Manganese  .. 
Phosphorous 
Sulfur  


SF20T 

—  ^  '  » 

0.05  max J 

2.00  max 

0.05  max 

0.15  max 

1.00  max 

K-M35FL 

0.015  max 

0.70/1 .00 _ 

0.40  max » 

0.04  max _ 

0.03  max 


Chromium  ... 
Molybdenum 

Lead 

Tellurium  ..... 

Nickel  

Chromium  .. 

Lead 

Aluminum  ... 


19.00/21.00. 
1.50/2.50. 
added  (0.10/0.30). 
added  (0.03  min). 


0.30  max. 
12.50/14.00. 
0.10/0.30. 
0.20/0.35. 


UMI 
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The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7221.00.0005.  7221.00.0015, 
7221.00.0030.  7221.00.0045.  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
July  1. 1996.  through  June  30, 1997. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSWR 
from  Sweden  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  export  price  ("EP")  or 
constructed  export  price  ("CEP")  to  the 
Noimal  Value  ("NV").  as  described  in 
the  "Export  Price  and  Constructed 
Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  and 
CEPs  for  comparison  to  weighted- 
average  NVs. 

On  January  8. 1998.  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEXv.  United  States. 
1998  WL  3626  (Fed  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  This 
issue  was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  Investigation"  section  of  this 


notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  Usted 
in  Sections  B  and  C  of  our  antidumping 
questionnaire.  We  have  implemented 
the  Court's  decision  in  this  case,  to  the 
extent  that  the  data  on  the  record 
permitted. 

In  instances  where  the  respondent  has 
reported  a  non-AISI  grade  (or  an 
internal  grade  code)  for  a  product  that 
falls  within  a  single  AISI  category,  we 
have  used  the  actual  AISI  grade  rather 
than  the  non-AISI  grades  reported  by 
respondents  for  purposes  of  our 
analysis.  However,  in  instances  where 
the  chemical  content  ranges  of  reported 
non-AISI  (or  an  internal  grade  code) 
grades  are  outside  the  parameters  of  an 
AISI  grade,  we  have  preliminarily  used 
the  grade  code  reported  by  the 
respondent  for  analysis  purposes.  We 
intend  to  examine  this  issue  further  for 
the  final  determination. 

With  respect  to  home  market  sales  of 
non-prime  merchandise  made  by 
Fagersta  during  the  POI.  we  excluded 
these  sales  from  our  preliminary 
analysis  based  on  the  hmited  quantity  of 
such  sales  in  the  home  market  and  the 
fact  that  no  such  sales  were  made  to  the 
United  States  during  the  POI.  in 
accordance  with  our  past  practice  [see. 
e.g.,  Final  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Korea  (58  FR  37176,  37180.  July  9, 
1993)). 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or.  when  NV  is 
based  on  constructed  value  ("CV"),  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit.  For  EP. 
the  LOT  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer.  For  CEP.  it  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer. 


To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP, 
we  examined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiUated  customer. 
If  the  comparison-market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19,  1997). 
Fagersta  reported  one  customer* 
category  {i.e..  "wire  drawers")  and  one 
channel  of  distribution  [i.e..  direct  sales 
from  mill  to  end  users)  for  its  home 
market  sales.  In  its  response.  Fagersta 
claims  that  its  sales  to  the  unaffiUated 
customers  are  at  a  different  LOT  than  its 
sales  to  the  affiliated  customers  because 
Fagersta  provides  significantly  different 
selling  services  to  its  affiliated 
customers  than  what  it  provides  to  its 
unaffiliated  customers.  Specifically. 
Fagersta  identified  the  following  selling 
services  it  provides  to  its  unaffiUated 
customers:  (1)  General  promotion  and 
marketing  services;  (2)  freight  and 
delivery;  (3)  post-sale  warranty  services; 
and  (4)  pre-sale  technical  services.  For 
sales  to  its  affiliated  customers,  Fagereta 
listed  the  following  services:  (1)  Priority 
production  and  delivery  or  just-in-time 
processing;  (2)  high  level  of  technical 
cooperation;  (3)  network  data  exchange: 
(4)  prices  set  annually;  (5)  warranty 
service;  (6)  billet  rebates;  and  (7)  freight 
and  delivery.  Fagersta  claims  that, 
because  it  offers  significantly  different 
services  to  its  affiliated  customers,  in 
comparison  to  its  services  to  unaffiliated 
customers.  Fagersta  charges  its  affiliated 
customers  higher  prices.  Therefore. 
Fagersta  claimed  an  LOT  adjustment  on 
this  basis. 

In  determining  whether  separate 
levels  of  trade  actually  existed  in  the 
home  market,  we  examined  whether 
Fagersta's  sales  involved  different 
marketing  stages  (or  their  equivalent) 
based  on  the  chaimel  of  distribution, 
customer  categories  and  selling 
functions.  As  noted  above,  Fagersta's 
sales  to  its  unaffiUated  and  affiUated 
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customers  were  made  through  the  same 
channel  of  distribution  and  to  the  same 
category  of  customer.  With  respect  to 
selling  activities,  we  note  that,  in  some 
instances,  the  activities  Fagersta 
characterized  as  selling  functions  {e.g., 
billet  rebates  and  annual'price  setting) 
are  not  distinct  selling  functions  which 
we  consider  to  be  relevant  to  our  LOT 
analysis.  Furthermore,  based  on  our 
analysis,  we  note  that,  while  there  are 
some  differences  in  selling  activities 
between  Fagersta's  sales  to  affiliated 
customers  and  unaffiliated  customers 
[e.g.,  just-in-time  processing  services), 
we  do  not  find  that  such  differences  are 
sufficient  to  establish  a  difference  in 
marketing  stage  (or  its  equivalent).  As 
discussed  in  the  Department's 
regulations,  substantial  differences  in 
selling  activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stage  of 
marketing.  See  19  CFR  351.412.  See  also 
Notice  of  Final  Results:  Antidumping 
Duty  Administrative  Review  of 
Antifriction  Bearings  fmm  France  et  al., 
62  FR 2081,  2105  (January  15, 1997). 
Based  on  this  analysis,  we  find  that 
Fagersta's  home  market  sales  comprise  a 
single  level  of  trade.  ^^ 

Fagersta  reported  both  EP  and  CEP 
sales  in  the  U.S.  market.  For  EP  sales, 
Fagersta  reported  one  channel  of 
distribution  (i.e.,  direct  sales  from  the 
mill  to  unaffiliated  end  users).  In 
analyzing  Fagersta's  selling  activities  for 
its  EP  sales,  we  noted  that  the  sales 
involved  basically  the  same  selling 
functions  associated  with  the  home 
market  level  of  trade  described  above. 
Therefore,  based  upon  this  information, 
we  have  determined  that  the  level  of 
trade  for  all  EP  sales  is  the  same  as  that 
in  the  home  market. 

The  CEP  sales  were  based  on  sales 
made  by  Fagersta  to  Sandvik  Steel 
Company  ("SSUS"),  one  of  Fagersta's 
U.S.  affiliates,  which  then  sold  the 
merchandise  to  unaffiliated  purchasers 
in  the  United  States.  Based  on  our 
analysis,  we  find  that  the  selling 
functions  performed  at  the  CEP  level  are 
essentially  the  same  as  those  performed 
in  the  home  market.  Specifically,  after 
making  deductions  pursuant  to  section 
772(d)  of  the  Act,  we  determined  that 
there  were  three  selling  activities 
performed  by  Fagersta  associated  with 
its  sales  to  SSUS:  (1)  Freight  and 
delivery;  (2)  post-sale  warranty  services; 
and  (3)  pre-sale  technical  services, 
which  are  the  same  functions  we  found 
in  the  home  market.  Therefore,  we 
determine  that  Fagersta's  CEP  sales  and 
its  home  market  sales  are  made  at  the 
same  level  of  trade.  Accordingly, 
because  we  find  the  U.S.  sales  and  home 
market  sales  to  be  at  the  same  level  of 


trade,  no  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act  is 
warranted. 

Export  Price  and  Constructed  Export 
Price 

Fagersta  reported  as  EP  transactions 
its  sales  of  subject  merchandise  sold  to 
unaffiliated  U.S.  customers  prior  to 
importation  through  two  affiliated 
companies  in  the  United  States  (Avesta 
Sheffield  Inc.  ("ASI")  and  SSUS). 
Fagersta  reported  as  CEP  transactions  its 
sales  of  subject  merchandise  sold  to 
SSUS  for  its  own  account.  SSUS  then 
resold  the  subject  merchandise  to 
unaffiliated  customers  or  further 
manufactured  the  wire  rod  into  wire 
products  which  are  outside  the  scope  of 
this  investigation. 

With  respect  to  sales  made  through 
ASI  and  SSUS  prior  to  importation, 
Fagersta  claims  that  these  sales  are     ' 
properly  classified  as  EP  sales  because 
ASI  and  SSUS  act  only  as  sales- 
document  processors  and 
communication  links  to  facilitate 
Fagersta's  U.S.  sales  to  unaffiliated 
customers.  Specifically,  Fagersta  states 
the  following:  (1)  neither  ASI  nor  SSUS 
takes  physical  possession  of  the 
merchandise;  (2)  the  merchemdise  is 
shipped  directly  from  Fagersta  to  the 
customer;  (3)  neither  ASI  nor  SSUS  has 
independent  authority  to  establish 
prices;  (4)  the  essential  terms  of  sales 
are  set  and  approved  by  Fagersta  in 
Sweden;  and  (5)  all  relevant  sales 
activities  are  performed  by  Fagersta  in 
Sweden  before  exportation.  Therefore, 
according  to  Fagersta,  ASI  and  SSUS  are 
mere  conduits  of  sales  information  for 
Fagersta's  direct  mill  sales  to 
unaffiliated  U.S.  customers. 

We  examine  several  factors  to 
determine  whether  sales  made  prior  to 
importation  through  an  affiliated  sales 
agent  to  an  unaffiliated  customer  in  the 
United  States  are  EP  sales,  such  as  (1) 
whether  the  merchandise  was  shipped 
directly  from  the  manufacturer  to  the 
unaffiliated  U.S.  customer;  (2)  whether 
the  sales  follow  customary  commercial 
channels  between  the  parties  involved; 
and  (3)  whether  the  function  of  the  U.S. 
selling  agent  is  limited  to  that  of  a 
"processor  of  sales-related 
documentation"  and  a  "communication 
link"  with  the  unrelated  U.S.  buyer. 
Where  the  factors  indicate  that  the 
activities  of  the  U.S.  affiUate  are 
ancillary  to  the  sale  (e.g.,  arranging 
transportation  or  customs  clearance),  we 
treat  the  transactions  as  EP  sales.  Where 
the  U.S.  affiliate  is  substantially 
involved  in  the  sales  process  (e.g., 
negotiating  prices),  we  treat  the 
transactions  as  CEP  sales. 


Based  on  our  review  of  the  selling 
activities  of  Fagersta's  U.S.  affiliates,  we 
preliminarily  determine  that  EP  is 
appropriate  for  Fagersta's  sales  to  the 
United  States  through  ASI  and  SSUS. 
The  customary  commercial  channel 
between  Fagersta  and  its  unaffiliated 
customers  is  that  Fagersta  ships  the  EP 
merchandise  directly  to  the  unaffiliated 
U.S.  customers  without  having  the 
merchandise  enter  into  the  inventory  of 
the  U.S.  affiliates  and  that  the  U.S. 
affiliates'  activities  are  limited  to  that  of 
a  "processor  of  sales-related 
documentation"  and  a  "communication 
link"  with  the  unaffiliated  U.S.  buyers. 
Accordingly,  for  purposes  of  the 
preliminary  determination,  we  are 
treating  the  sales  in  question  as  EP 
transactions.  We  will  examine  this  issue 
further  at  verification. 

We  calculated  EP.  in  accordance  with 
section  772(a)  of  the  Act,  for  those  sales 
where  the  merchandise  was  sold  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  CEP 
methodology  was  not  otherwise 
warranted,  based  on  the  facts  of  record. 
We  based  EP  on  the  packed  delivered 
price  to  unaffiliated  purchasers  in  the 
United  States.  We  added  to  the  starting 
price  any  alloy  surcharges  and,  where 
appropriate,  made  adjustments  for 
price-billing  errors  and  freight  revenue. 
We  made  deductions  for  early  payment 
discounts  and  rebates,  where  applicable. 
We  also  mads  deductions  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act;  these  included, 
where  appropriate,  ocean  freight, 
marine  insurance.  U.S.  brokerage  and 
handling.  U.S.  customs  duties 
(including  harbor  maintenance  fees  and 
merchandise  processing  fees),  U.S. 
inland  insurance,  and  U.S.  inland 
freight  expenses  (freight  from  port  to 
warehouse  and  freight  from  warehouse 

to  the  customer). 

We  calculated  CEP.  in  accordance 
with  subsections  772(b)  of  the  Act.  for 
those  sales  to  the  first  unaffiliated 
purchaser  that  took  place  after 
importation  into  the  United  States.  In 
addition,  Fagersta  reported  sales  of  wire 
and  wire  products  (non-subject 
merchandise)  which  were  further 
manufactured  from  wire  rod  (subject 
merchandise)  by  one  of  its  affiliates  in 
the  United  States.  In  deciding  whether 
to  base  CEP  on  the  sales  of  subject 
merchandise  that  are  further 
manufactured,  the  Department 
determines  whether  the  value  added  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise  in 
accordance  with  section  772(e)  of  the 
Act.  Section  772(e)  of  the  Act  provides 
alternatives  to  backing  out  the  value 
added  after  importation,  when  doing  so 


would  cause  an  undue  burden  on  the 
Department.  See  Statement  of 
Administrative  Action,  H.R.  Doc.  No. 
316.  Vol.  1, 103d  Cong..  2d.  Sess.  (1994). 
825-826.  Normally,  when  the  estimated 
value-added  amount  exceeds  65%  of  the 
value  of  the  merchandise  sold  to 
unaffiliated  purchasers,  the  CEP  for 
such  merchandise  will  be  established  by 
an  alternative  methodology  in 
accordance  with  section  772(e)  of  the 
Act.  See  19  CFR  351.402(c)(2).  In  this 
case,  we  determine  that  section  772(e)  of 
the  Act  does  not  apply  because  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  not  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise.  Therefore,  for  subject 
merchandise  further  manufactured  in 
the  United  States,  we  used  the  starting 
price  of  the  subject  merchandise  and 
deducted  the  costs  of  further 
manufacturing  to  determine  CEP  for 
such  merchandise,  in  accordance  with 
section  772(d)(2)  of  the  Act. 

We  based  CEP  on  the  packed  FOB  or 
dehvered  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
added  to  the  starting  price  any  alloy 
surcharges  and,  where  appropriate, 
made  adjustments  for  price-billing 
errors  and  freight  revenue.  We  made 
deductions  for  early  payment  discounts 
and  rebates,  where  applicable.  We  also 
made  deductions  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act;  these  included, 
where  appropriate,  ocean  freight, 
marine  insurance,  U.S.  brokerage  and 
handling,  U.S.  customs  duties 
(including  harbor  maintenance  fees  and 
merchandise  processing  fees),  U.S. 
inland  insurance,  U.S.  inland  freight 
expenses  (freight  from  port  to 
warehouse  and  freight  from  warehouse 
to  the  customer),  and  post-sale 
warehousing  expenses.  In  accordance 
with  section  772(d)(1)  of  the  Act,  we 
deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses  (credit 
costs  and  warranty  expenses),  inventory 
carrying  costs,  U.S.  repacking  expenses, 
and  indirect  selling  expenses.  We  also 
deducted  an  amount  for  further- 
manufacturing  costs,  where  applicable, 
in  accordance  with  section  772(d)(2)  of 
the  Act  and  made  an  adjustment  for 
profit  in  accordance  with  section 
772(d)(3)  of  the  Act. 

Normal  Value 

After  testing  (1)  home  market 
viability;  (2)  whether  sales  to  affiliates 
were  at  arm's-length  prices  and  (3) 
whether  home  market  sales  were  at 
below-cost  prices,  we  calculated  NV  as 
noted  in  the  "Price  to  Price 
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Comparisons"  and  "Price  to  CV 
Comparisons"  sections  of  this  notice. 

1.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  3ie 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  Uie  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
the  respondent's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for  the 
respondent. 

2.  Affiliated-Party  Transactions  and 
Arm's-Length  Test 

Fagersta,  in  its  response,  claimed  that 
we  should  not  include  in  our  analysis 
Fagersta's  sales  of  wire  rod  to  its 
affiliated  customers  in  the  home  market. 
According  to  Fagersta,  due  to  the  close 
relationship  between  Fagersta  and  its 
affiliates  based  on  their  common 
ownership  and  interdependence  in  the 
production  of  wire  rod  and  wire 
products,  Fagersta's  transactions  with 
these  affiliated  companies  should  be 
treated  as  internal  transfers.  Fagersta 
cited  to  the  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Korea:  Final  Results  of 
the  Antidumping  Duty  Administrative 
Reviews,  62  FR  18404  (April  15. 1997) 
["Carbon  Steel  Flat  Products  From 
Korea")  in  support  of  its  claim.  This 
case  upon  which  Fagersta  relied  is 
inapposite.  The  issue  in  Carbon  Steel 
Flat  Products  from  Korea  was  whether 
to  "collapse"  affiliated  producers/ 
exporters  for  margin-calculation 
purposes.  We  do  not  use  that  type  of 
analysis  to  determine  whether 
transactions  between  affiliated  parties 
are  an  appropriate  basis  for  determining 
NV.  The  Department's  standard  practice 
with  respect  to  the  ups  of  home  market 
sales  to  affiliated  parties  for  NV  is  to 
determine  whether  such  sales  are  at 
arm's-length  prices.  Therefore,  in 
accordance  with  that  practice,  we 
performed  an  arm's-length  test  on 
Fagersta's  sales  to  affiliates  as  follows. 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's-length 
prices  (if  any)  were  excluded  from  our 
analysis  because  we  considered  them  to 
be  outside  the  ordinary  course  of  trade. 
See  19  CFR  351.102.  To  test  whether 


these  sales  were  made  at  arm's-length 
prices,  we  compared  on  a  model- 
specific  basis  the  starting  prices  of  sales 
to  affiliated  and  unaffiliated  customers 
net  of  all  movement  charges,  direct 
selling  expenses,  and  packing.  Where, 
for  the  tested  models  of  subject 
merchandise,  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  the  unaffiliated 
parties,  we  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's 
length.  See  19  CFR  351.403(c)  and  62  FR 
at  27355.  In  instances  where  no  price 
ratio  could  be  constructed  for  an 
affiliated  customer  because  identical 
merchandise  was  not  sold  to 
unaffiliated  customers,  we  were  unable 
to  determine  that  these  sales  were  made 
at  arm's-length  prices  and,  therefore, 
excluded  them  from  our  LTFV  analysis. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina  (58  FR  37062,  37077  Ouly  9, 
1993)).  Where  the  exclusion  of  such 
sales  eliminated  all  sales  of  the  most 
appropriate  comparison  product,  we 
made  a  comparison  to  the  next  most 
similar  model. 

3.  Cost  of  Production  Analysis 

As  stated  in  the  "Case  History" 
section  of  the  notice,  based  on  a  timely 
allegation  filed  by  the  petitioners,  the 
Department  initiated  a  COP 
investigation  of  Fagersta  to  determine 
whether  sales  were  made  at  prices  less 
than  the  COP. 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  simi  of  Fagersta's  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  an  amount  for  home 
market  SG&A,  interest  expenses,  and 
packing  costs.  We  used  the  information 
from  Fagersta's  January  26, 1998, 
questionnaire  response  to  calculate 
COP. 

Fagersta  purchased  a  major  input  [i.e.. 
steel  billets)  for  SSWR  from  affiliated 
parties.  In  accordance  with  section 
773(f)(3)  of  the  Act,  we  used  the  higher 
of  the  transfer  price  or  cost  of 
production  to  value  the  billets  in  our 
analysis.  No  information  on  the  market 
value  of  billets  was  available.  We 
excluded  from  billet  costs  the  net 
foreign  exchange  gain  that  had  been 
charged  to  material  acquisitions  because 
Fagersta  did  not  describe  in  its  response 
how  it  derived  the  amount  of  the  gain 
and  how  the  gain  was  related  to 
purchases  of  materials  used  to  produce 
the  subject  merchandise.  See 
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Memorandum  to  Chris  Marsh  from  Art 
Stein,  dated  February  25. 1998. 

B.  Test  of  Home  Market  Sales  Prices 

We  compared  the  weighted-average 
COP  for  Fagersta,  adjusted  where 
appropriate,  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act.  In  determining 
whether  to  disregard  home  market  sales 
made  at  prices  less  than  the  COP,  we 
examined  whether  (1)  within  an 
extended  p>eriod  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 
compared  the  COP  to  the  home  market 
prices,  less  any  applicable  movement 
charges,  rebates,  discounts,  and  direct 
and  indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product. 

We  found  that,  for  certain  grades  of 
SSWR,  more  than  20  percent  of 
Fagersta's  home  market  sales  within  an 
extended  period  of  time  were  at  prices 
less  than  COP.  Further,  the  prices  did 
not  provide  for  the  recovery  of  costs 
within  a  reasonable  period  of  time.  We 
therefore  excluded  these  sales  and  used 
the  remaining  above-cost  sales  as  the 
basis  for  determining  NV  if  such  sales 
existed,  in  accordance  with  section 
773(b)(1).  For  those  U.S.  sales  of  SSWR 
for  which  there  were  no  comparable 
(above-cost)  home  market  sales  in  the 
ordinary  course  of  trade,  we  compared 
export  prices  or  constructed  export 
prices  to  CV  in  accordance  with  section 
773(a)(4)  of  the  Act. 


D.  Calculation  of  CV 

In  accordance  vyith  section  773(e)(1) 
of  the  Act.  we  calculated  CV  based  on 
the  sum  of  Fagersta's  cost  of  materials, 
fabrication,  SG&A,  interest,  and  U.S. 
packing  costs.  As  noted  above  in  the 
"Calculation  of  COP"  section  of  the 
notice,  for  CV  we  adjusted  billet  costs  to 
exclude  the  net  foreign  exchange  gain 
that  had  been  charged  to  materials 
acquisitions.  In  accordance  with 
sections  773(e)(2)(A)  of  the  Act,  we 
based  SG&A  and  profit  on  the  amounts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  weighted- 
average  home  market  selling  expenses. 

Price-to-Price  Comparisons 

We  calculated  NV  based  on  delivered 
prices  to  unaffiliated  customers  or 
prices  to  affiliated  customers  that  we 
determined  to  be  at  arm's-length  prices. 
We  made  deductions,  where 
appropriate,  from  the  starting  price  for 
discounts,  rebates,  inland  freight,  and 
"billing  error"  rebates.  We  made 
adjustments  for  differences  in  the 
merchandise  in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act.  In  addition, 
we  made  adjustments  under  section 
773(a)(6)(C)(iii)  of  the  Act  for 
differences  in  circumstances  of  sale  for 
imputed  credit  expenses  and  warranties. 
Finally,  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs  in  accordance  with  section 
773(a)(6)(A)  and  (B)  of  the  Act. 

Price-to-CV  Comparisons 

For  prica-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  Where 
we  compared  CV  to  EP,  we  deducted 
from  CV  the  weighted-average  home 
market  direct  selling  expenses  and 
added  the  weighted-average  U.S. 
product-specific  direct  selling  expenses 
in  accordance  with  section 
773(a)(6)(Q(iii)  of  the  Act.  Where  we 
compared  CV  to  CEP,  we  deducted  from 
CV  the  weighted-average  home  market 
direct  selling  expenses. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 


exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  of  the  Act 
directs  the  Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks. 
(For  an  explanation  of  this  method,  see 
Policy  Bulletin  96-1:  Currency 
Conversions  (61  FR  9434,  March  8. 
1996).)  Such  an  adjustment  period  is 
required  only  when  a  foreign  currency 
is  appreciating  against  the  U.S.  dollar. 
The  use  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the 
Swedish  Krona  did  not  undergo  a 
sustained  movement. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Exporter/manufacturer 

Weighted-av- 
erage margin 
percentage 

Faaersta  Stainless  AS 

6.51 

All  Others  

6.51 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
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are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  June  1, 
1998,  and  rebuttal  briefs  no  later  than 
June  8, 1998.  A  list  of  authorities  used 
and  an  executive  summary  of  issues 
should  accompany  any  briefs  submitted 
to  the  E)epartment.  Such  summary 
should  be  limited  to  five  pages  total, 
including  footnotes.  In  accordance  with 
section  774  of  the  Act,  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  argimients  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  June  12,  1998,  time  and 
room  to  be  determined,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  777(1)  of  the  Act. 

Dated:  February  25, 1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  98-5600  Filed  3-4-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-428-824] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Wire  Rod  From 
Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


EFfECDVE  date:  March  5. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sunkyu  Kim  or  Everett  Kelly,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone:  (202)  482-2613  or  (202)  482- 
4194,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351  (62 
FR  27296,  May  19,  1997). 

Preliminary  Determination 

We  preliminarily  determine  that 
stainless  steel  wire  rod  ("SSWR")  from 
Germany  is  being,  or  is  Ukely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  ("LTTV"),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  August  19, 1997  [see 
Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Stainless  Steel  Wire 
Rod  from  Germany,  Italy,  Japan,  Korea, 
Spain,  Sweden  and  Taiwan  (62  FR 
45224,  August  26, 1997)  ("Notice  of 
Initiation")),  the  following  events  have 
occurred: 

On  September  15,  1997,  the  United 
States  International  Trade  Commission 
("ITC")  notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  in  this  case  (see  ITC 
Investigation  No.  731-TA-770). 

In  September  1997,  the  Department 
obtained  information  from  the  U.S. 
Embassy  in  Germany  identifying  Krupp 
Edelstahlprofile  and  BGH  Edelstahl 
Freital  GmbH  as  the  potential  producers 
and/or  exporters  of  the  subject 
merchandise  to  the  United  States.  Based 
on  this  information,  on  September  19, 
1997,  the  Department  issued  the 
antidumping  duty  questionnaire  to  the 
following  producers/exporters  of  SSWR 
to  the  United  States:  Krupp 
Edelstahlprofile  GmbH  and  Krupp 
Hoesch  Steel  Products  (collectively 
"Krupp")  and  BGH  Edelstahl  Freital 
GmbH  ("BGH  Edelstahl"). 

On  October  23, 1997,  BGH  Edelstahl 
informed  the  Department,  via  facsimile 
message,  that  it  would  not  respond  to 


the  Department's  antidumping 
questionnaire. 

On  October  24,  1997,  Krupp 
submitted  its  response  to  Section  A  of 
the  questionnaire.  Subsequently,  on 
October  27, 1997,  Krupp  informed  the 
Department  that  it  would  not  respond  to 
Sections  B,  C,  and  D  of  the  Department's 
antidumping  questionnaire. 

On  December  11, 1997,  petitioners 
made  a  timely  request  that  the 
Department  postpone  the  preliminary 
determination  in  this  investigation  and 
the  companion  investigations  of  SSWR 
from  Italy,  Japan,  Korea,  Spain,  Sweden, 
and  Taiwan  to  February  25, 1998.  We 
did  so  on  December  16, 1997,  in 
accordance  with  section  733(c)(1)  of  the 
Act  (see  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Detenninations:  Steel  Wire  Rod  from 
Germany,  Italy,  Japan,  Korea,  Spain, 
Sweden,  and  Taiwan,  62  FR  66849, 
66850  (December  22, 1997)). 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
SSWR  comprises  products  that  are  hot- 
rolled  or  hot-rolled  annealed  and/or 
pickled  and/or  descaled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
with  a  lubricant  containing  copper, 
lime,  or  oxalate.  SSWR  is  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or       ^ 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
in  diameter.  Two  stainless  steel  grades. 
SF20T  and  K-M35FL.  are  excluded 
from  the  scope  of  the  investigation.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 
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SF20T 

0.05  max „ 

2.00  max 

0.05  max 

0.15  max ^ 

1.00  max. 

K-M35FL 

0.015  msw 

0.70/1.00 „ 

0.40  max 

0.04  max 

0.03  max 


Carbon 

Manganese .. 
Phosphorous 

Sulfur 

Silicon 

Cartxxi 

Silicon 

Manganese  .. 
Phosphorous 
Sultur 


Chromium  ... 
Molybdenum 

Lead 

Tellurium 

Nickel 

Chromium  ... 

Lead 

Aluminum  .... 


19.00/21.00. 
1 .50/2.50. 
Added  (0.10/0.30). 
Added  (0.03  min). 


0.30  max. 
12.50/14.00. 
0.10/0.30. 
0.20/0.35. 


The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
July  1, 1996,  through  Jime  30, 1997. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSWR 
by  Krupp  and  BGH  Edelstahl  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compare  the  export  price 
or  constructed  export  price  to  the 
normal  value.  Because  Krupp  responded 
to  our  questionnaire  only  in  part  [i.e., 
Section  A)  and  BGH  Edelstahl  did  not 
respond  to  the  questionnaire  at  all,  we 
were  unable  to  calculate  LTFV  margins 
for  this  preliminary  determination  using 
information  submitted  by  the  respective 
companies.  Therefore,  in  accordance 
with  section  776  of  the  Act,  oiu'  results 
are  based  on  facts  otherwise  available. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (1)  Withholds 
information  that  has  been  requested  by 
the  Deptulment,  (2)  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  (3) 
significantly  impedes  a  determination 
under  the  antidumping  statute,  or  (4) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
E>epartment  shall  use  facts  otherwise 
available  in  reaching  the  applicable 
determination  (subject  to  subsections 
782(d)  and  (e)).  As  discussed  above, 
both  Krupp  and  BGH  Edelstahl  failed  to 
respond  to  the  Department's 
questionnaires.  Accordingly,  we  have 
determined  that  use  of  facts  available  is 
appropriate  for  both  respondents.  With 


respect  to  Krupp,  we  note  that  we 
cannot  perform  an  antidumping  analysis 
with  the  Section  A  response  that  Krupp 
did  provide.  This  limited  information  is 
so  incomplete  that  it  cannot,  for 
purposes  of  section  782(e)(3),  "serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination." 

Section  776(b)  of  the  Act  further 
provides  that  adverse  inferences  may  be 
used  for  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information  [see  also  the  Statement  of 
Administrative  Action  ("SAA"), 
accompanying  the  URAA,  H.R.  Rep.  No. 
316,  103rd  Cong.,  2d  Sess.  870).  Given 
their  statements  of  refusal  to  comply 
with  the  Department's  requests  for 
information,  Krupp  and  BGH  Edelstahl 
have  clearly  failed  to  cooperate  to  the 
best  of  their  ability  in  this  investigation. 
Therefore,  the  Department  has 
determined  that  an  adverse  inference  is 
warranted  with  respect  to  both 
companies. 

Consistent  with  our  practice  in  cases 
where  respondents'  refusal  to 
participate  precludes  us  from 
conducting  our  LTFV  analysis,  as  facts 
otherwise  available,  we  are  basing 
Krupp's  and  BGH  Edelstahl's  margins 
on  informadon  in  the  petition.  Section 
776(c)  provides  that,  when  the 
Department  relies  on  secondary 
information  [e.g.,  the  petition)  as  the 
facts  otherwise  available,  it  must,  to  the 
extent  practicable,  corroborate  that 
information  from  independent  sources 
that  are  reasonably  at  its  disposal.  We 
reviewed  the  adequacy  and  accuracy  of 
the  information  in  the  petition  during 
our  pre-initiation  analysis  of  the 
petition,  to  the  extent  appropriate 
information  was  available  for  this 
purpose  (e.g.,  import  statistics,  foreign 
market  research  reports,  and  data  from 
U.S.  produoers).  See  Notice  of  Initiation 
and  August  19, 1997,  "Import 
Administration  AD  Investigation 
Initiation  Checklist  ["Initiation 
Checklisf'). 


UMI 


For  purposes  of  the  preliminary 
determination,  we  were  only  able  to 
corroborate  part  of  the  information  in 
the  petition.  We  reexamined  the  export 
price  data  provided  in  the  petition  in 
light  of  information  obtained  during  the 
investigation  and,  to  the  extent  that  it 
could  be  corroborated,  found  that  it 
continues  to  bo  of  probative  value. 
However,  the  Department  was  provided 
no  useful  information  by  the 
respondents  or  other  interested  parties, 
and  is  aware  of  no  other  independent 
sources  of  information,  that  would 
enable  it  to  further  corroborate  the 
remaining  components  of  the  margin 
calculation  in  the  petition  (as  adjusted 
by  the  Department).  See  the  February 
11, 1998,  Memorandum  to  the  File.  We 
note  that  the  SAA  at  870  specifically 
states  that,  where  "corroboration  may 
not  be  practicable  in  a  given 
circumstance,"  the  Department  may 
nevertheless  apply  an  adverse  inference. 

A.  Krupp  and  BGH  Edelstahl 

Consistent  with  Department  practice, 
as  facts  otherwise  available,  the 
Department  is  assigning  to  Krupp  and 
BGH  Edelstahl  the  highest  margin 
alleged  in  the  petition  for  any  German 
producer  (as  adjusted  by  the 
Department),  which  is  21.28  percent 
[see  Initiation  Checklist  and  Uie  Notice 
of  Initiation  for  a  discussion  of  the 
margin  calculations  in  the  petition  and 
the  Department's  recalculations). 

B.  The  All-Others  Rate 

All  foreign  raanufactiu^rs/exporters 
in  this  investigation  are  being  assigned 
dimiping  margins  on  the  basis  of  facts 
otherwise  available.  Section  735(c)(5)  of 
the  Act  provides  that,  where  the 
dumping  margins  established  for  all 
exporters  and  producers  individually 
investigated  are  determined  entirely 
under  section  776,  the  Department  may 
use  any  reasonable  method  to  establish, 
the  estimated  all-others  rate  for 
exporters  and  producers  not 
individually  investigated,  including 
averaging  the  estimated  weighted- 
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average  dumping  margins  detennined 
for  the  exporters  and  producers 
individually  investigated.  This 
provision  contemplates  that  we  weight 
average  the  facts-available  margins  to 
establish  the  all-others  rate.  Where  the 
data  is  not  available  to  weight  average 
the  facts-available  rates,  the  SAA.  at 
873,  provides  that  we  may  use  other 
reasonable  methods. 

Inasmuch  as  we  do  not  have  the  data 
necessary  to  weight  average  the 
respondents'  facts  available  margins,  we 
are  basing  the  all-others  rate  on  a  simple 
average  of  the  margins  in  the  petition  (as 
adjusted  by  the  Department).  As  a  result 
the  all-others  rate  is  19.45  percent. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  amount 
by  which  the  NV  exceeds  the  export 
price,  as  indicated  in  the  chart  below. 
These  suspension-of-liquidation 
instructions  will  remain  in  effect  imtil 
further  notice.  The  dumping  margins  are 
as  follows: 


Exporter/manufacturer 

Margin 
percentage 

Krupp  Edelstahl  profile  GmbH, 
Krupp  Hoesch  Steel  Prod- 
ucts   

BGH  Edelstahl  Freital  GmbH 
AU-Others 

21.28 
21.28 
19.45 

The  all-others  rate,  which  we  derived 
from  the  average  of  the  margins 
calculated  in  the  petition,  applies  to  all 
entries  of  subject  merchandise  other 
than  those  exported  by  the  named 
respondents. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  April  9, 
1998,  and  rebuttal  briefs,  no  later  than 


April  16, 1998.  A  list  of  authorities  used 
and  an  executive  summary  of  issues 
should  accompany  any  briefs  submitted 
to  the  Department.  Such  summary 
should  be  limited  to  five  pages  total, 
including  footnotes.  In  accordance  with 
section  774  of  the  Act,  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  April  20, 1998,  time  and 
room  to  be  determined,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time.  ^ 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  thirty 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  not  later  than  May 
11,  1998. 

This  determination  is  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  February  25, 1998. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  9&-5602  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-469-807] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Wire  Rod  From  Spain 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  March  5,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Smith  or  Alexander  Amdur, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-5193  or 
(202)  482^346,  respectively. 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351  (May 
19,  1997). 

Preliminary  Determination 

We  preliminarily  determine  that 
stainless  steel  wire  rod  (SSWR)  from 
Spain  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  {Notice  of  Initiation  of 
Antidumping  Investigations:  Stainless 
Steel  Wire  Rod  from  Germany,  Italy, 
Japan,  Korea,  Spain,  Sweden,  and 
Taiwan.  62  FR  45224  (August  26,  1997) 
[Notice  of  Initiation]],  the  following 
events  have  occurred: 

In  August  1997,  the  Department 
issued  a  cable  to  the  U.S.  Embassy  in 
Spain  requesting  information 
identifying  potential  Spanish  producers 
and/or  exporters  of  the  subject 
merchandise  to  the  United  States.  We 
did  not  receive  a  response  from  the  U.S. 
Embassy  in  Spain.  However,  based  on 
the  petition,  wherein  Roldan,  S.A., 
(Roldan)  was  the  only  producer  and/or 
exporter  identified,  on  September  19, 
1997,  the  Department  issued  an 
antidumping  questionnaire  to  Roldan. 

Also  in  September  1997,  the  United 
States  International  Trade  Commission 
(ITC)  issued  an  affirmative  preliminary 
injury  determination  in  this  case  [see 
ITC  hivestigation  No.  731-TA-773). 

In  October  1997,  the  Department 
received  Roldan 's  response  to  Section  A 
of  the  questionnaire.  Roldan  submitted 
its  response  to  Sections  B,  C,  and  D  of 
the  questionnaire  in  November  1997. 

On  October  10, 1997,  the  petitioners 
in  this  case  [i.e..  AL  Tech  Specialty 
Steel  Corp.,  Carpenter  Technology 
Corp.,  Republic  Engineered  Steels, 
Talley  Metals  Technology,  Inc.,  and 
United  Steelworkers  of  America) 
requested  that  the  Department  revise  its 
questioimaire  to  obtain  information  on 
the  actual  nickel,  chromium,  and 
molybdenum  content  for  each  sale  of 
the  SSWR  made  during  the  period  of 
investigation  (POI).  On  October  21, 
1997,  Roldan  requested  that  the 
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Department  deny  the  petitioners' 
request.  The  Department,  upon 
consideration  of  the  comments  from  all 
parties  on  this  matter,  issued  a 
memorandum  on  December  18, 1997, 
indicating  its  decision  to  malce  no 
changes  in  the  model-matching  criteria 
specified  in  the  September  19, 1997, 
questionnaire  (see  Memorandum  from 
Team  to  Holly  Kuga,  Office  Director, 
dated  December  18, 1997). 

On  December  11, 1997,  pursuant  to 
section  733(c)(l)(A]  of  the  Act.  the 
petitioners  made  a  timely  request  to 
postpone  the  preliminary 
determination.  We  granted  this  request 
and,  on  December  16, 1997,  we 
postponed  the  preliminary 
determination  until  no  later  than 
February  25.  1998  (62  FR  66849, 
December  22, 1997). 

We  issued  supplemental  sections  A, 
B,  C,  and  D  questionnaires  to  Roldan  in 
December  1997  and  received  responses 
to  these  questionnaires  in  January  1998. 
We  issued  an  additional  supplemental 
section  D  questionnaire  on  February  4, 
1998  and  received  responses  to  this 
questionnaire  on  February  9,  and  13, 
1998.  Due  to  time  constraints,  we  have 
not  used  the  sales  data  that  was 
included  in  Roldan 's  February  13, 1998 
response.  However,  we  will  consider 
this  information  for  the  final 
determination.  Finally,  on  February  6, 
and  10, 1998,  the  petitioners  submitted 
their  comments  on  Roldan's  responses 


and  on  issues  they  considered  relevant 
to  the  preliminary  determination. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)  of  the 
Act,  on  February  20, 1998,  Roldan 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
no  later  than  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  The  respondent  also  requested 
that  the  Department  extend  provisional 
measures  from  a  four-month  period  to 
not  more  than  six  months  pursuant  to 
19  CFR  351,210(e)(2).  In  accordance 
with  19  CFR  351.210(b)(2).  because  (1) 
our  preliminary  determination  is 
affirmative,  (2)  Roldan  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  Roldan's  request  and  are 
postponing  the  final  determination  until 
no  later  than  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Suspension  of  liquidation  will 
be  extended  accordingly.  See 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Filial  Determination:  Open-End  Spun 
Rayon  Singes  Yam  From  Austria.  62  FR 
14399.  14400  (March  26, 1997);  see  also 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  From 
Italy.  61  FR  30326  (June  14,  1996). 


Scope  of  Inveatigatiim 

For  purposes  of  this  investigation, 
SSWR  comprises  products  that  are  hot- 
rolled  or  hot-rolled  annealed  and/or 
pickled  and/or  descaled  roimds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
with  a  lubricant  containing  copper, 
lime,  or  oxalate.  SSWR  is  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromiiun,  with  or  without 
other  elements.  These  products  are 
manufactiued  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  soUd  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL,  are  excluded 
from  the  scope  of  the  investigation.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 


SF20T 


Cartx>n  

Manganese  .. 
Phosphorous 

Sulfur  

Silicon  


0.05  nuu 
2.00  max 
0.05  max 
0.15  max 
1.00  max 


Chromium  ... 
Molybdenum 

Lead  

Tellurium  .... 


19.00/21.00. 
1.50/2.50. 
added  (0.10/0.30). 
added  (0.03  nin). 


K-^35FL 

Cartwn  

Silicon  

Manganese  

0.015  max  

0.70/1.00  

0.40  max  

Nickel  

Chromium 

Lead  

Aluminum  

0.30  max. 
12.50/14.00. 
0.10/0  30        J 

Phosphorous 

0.04  max  

0.20/0  35        1 

Sulfur  

0.03  max 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7221.00.0005.  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  July  1. 1996,  through  June 
30.  1997. 


Fair  Value  Comparisons 

To  determine  whether  sales  of  SSWR 
from  Spain  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  Constructed  Export  Price 
(CEP)  to  the  Normal  Value  (NV),  as 
described  in  the  "Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  CEPs  for 
comparison  to  weighted-average  NVs. 

On  January  8, 1998.  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 


decision  in  CEMEXv.  United  States, 
1998  WL  3626  (Fed  Cir.).  hi  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  Constructed 
Value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  This 
.  issue  was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 


v_  . 
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771(15)  of  the  Act.  Consequently,  the 
E)epartment  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  ir 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  nO  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade,  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  listed 
in  Sections  B  and  C  of  our  antidumping 
questionnaire.  We  have  implemented 
the  Court's  decision  in  this  case,  to  the 
extent  that  the  data  on  the  record 
permitted. 

With  respect  to  the  characteristics 
used  to  make  product  comparisons,  the 
Department's  questionnaire  instructed 
the  respondent  to  report  the  grades  of 
SSWR  products  it  sold  during  the  POI 
in  accordance  with  AISI  standards. 
While  Roidan  reported  most  of  its  sales 
of  SSWR  in  accordance  with  AISI 
standards,  certain  sales  were  reported 
with  non-AISI  (or  internal)  grades  in 
accordance  with  its  sales  accounting 
system.  Therefore,  in  instances  where 
Roidan  has  reported  a  non-AISI  grade 
(or  an  internal  grade  code)  for  a  product 
that  falls  within  a  single  AISI  category, 
we  have  used  the  actual  AISI  grade 
rather  than  the  non-AISI  grades  reported 
by  Roidan  for  purposes  of  our  analysis. 
However,  in  instances  where  the 
chemical  content  ranges  of  reported 
non-AISI  (or  an  internal  grade  code) 
grades  are  outside  the  parameters  of  an 
AISI  grade,  or  where  Roidan  did  not 
report  the  chemical  content  ranges  of 
the  non-AISI  grades,  we  have 
preliminarily  used  the  grade  code 
reported  by  Roidan  for  analysis 
purposes.  We  intend  to  examine  this 
issue  further  for  the  final  determination. 

Furthermore,  with  respect  to  home 
market  sales  of  non-prime  merchandise 


made  by  Roidan  during  the  POI,  we 
excluded  these  sales  from  our 
preliminary  analysis  based  on  the 
Umited  quantity  of  such  sales  in  the 
home  market  and  the  fact  that  no  such 
sales  were  made  in  the  United  States 
during  the  POI,  in  accordance  with  our 
past  practice.  See,  e.g.,  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products.  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Korea,  58  FR 
37176,  37180  (July  9, 1993).  For  hirther 
discussion,  see  the  Concurrence 
Memorandum  fixjm  The  Team  to 
Richard  Moreland,  dated  February  25. 
1998  (Concurrence  Memorandimi). 

Cost  Reporting 

Roidan  reported  that  the  cost  records 
it  maintains  in  the  ordinary  course  of 
business  do  not  allow  it  to  identify 
separate  costs  for  each  unique  product 
as  defined  by  the  product  characteristics 
identified  in  the  Department's 
antidumping  questionnaire.  Therefore, 
for  some  unique  products,  Roidan 
reported  the  same  costs  despite  the 
Department's  instruction  to  assign  a 
single  weighted-average  cost  to  each 
unique  preduct.  Based  on  Roldan's 
claim  regarding  the  limitations  of  its 
cost  accounting  system,  we  have 
accepted  Roldan's  cost  reporting 
methodology  for  the  preliminary 
determination.  However,  we  shall 
examine  Roldan's  claims  at  verification 
and  revisit  this  issue  if  necessary  for  the 
final  determination.  For  further 
discussion,  see  the  Concurrence 
Memorandum. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  fi-om 
which  we  derive  selling,  general  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP,  the  LOT  is  also  the  level 
of  the  starting-price  sale,  which  is 
usually  from  exporter  to  importer.  For 
CEP,  it  is  the  level  of  the  constructed 
sale  from  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP, 
we  examined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 


different  LOT,  and  the  difference  affects 
price  comparabiUty,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61731  (November  19,  1997). 

Roidan  reported  all  of  its  sales  to  the 
United  States  during  the  POI  as  EP 
transactions;  however,  for  the  reasons 
identified  in  the  "Constructed  Export 
Price"  section  of  this  notice  below,  we 
reclassified  Roldan's  U.S.  sales  as  CEP 
sales.  We  determined  that  there  was 
only  one  LOT  in  the  comparison-market 
and,  therefore,  we  compared  the  CEP 
LOT  to  the  NV  LOT.  Roidan  did  not 
claim  a  LOT  adjustment.  Nevertheless, 
we  evaluated  whether  such  an 
adjustment  was  necessary  by  examining 
Roldan's  distribution  system,  including 
selling  functions,  classes  of  customers, 
and  selling  expenses.  After  making 
deductions  pursuant  to  section  772(d)  of 
the  Act,  we  found  that  the  selling 
functions  performed  at  the  CEP  LOT, 
which  included  invoicing  and  technical 
support,  were  sufficiently  different  from 
the  selling  functions  performed  at  the 
NV  LOT,  which  included  sales 
negotiation,  customer  contact,  and 
technical  support,  to  consider  these  to 
be  different  levels  of  trade.  We  therefore 
considered  whether  the  difference  in 
LOT  affected  price  comparability.  The 
effect  on  price  comparability  must  be 
demonstrated  by  a  pattern  of  consistent 
price  differences  between  sales  at  the 
two  relevant  levels  of  trade  in  the 
comparison  market.  However,  since  POI 
sales  of  the  merchandise  under 
investigation  in  the  comparison  market 
were  at  only  one  LOT,  we  were  unable 
to  determine  whether  there  was  a 
pattern  of  consistent  price  differences. 
For  further  discussion  of  this  issue,  see 
the  Concurrence  Memorandum. 

We  also  considered  alternative 
sources  of  information  in  accordance 
with  the  Statement  of  Administrative 
Action  (SAA)  accompanying  the 
Uruguay  Round  Agreements  Act.  The 
SAA  provides  that,  "if  information  on 
the  same  product  and  company  is  not 
available,  the  LOT  adjustment  may  also 
be  based  on  sales  of  other  products  by 
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the  same  company.  In  the  absence  of 
any  sales,  including  those  in  recent  time 
periods,  to  diffierent  levels  of  trade  by 
the  exporter  or  producer  under 
investigation,  Commerce  may  further 
consider  the  selling  expenses  of  other 
producers  in  the  foreign  market  for  the 
same  product  or  other  products."  SAA 
at  830.  However,  we  did  not  have 
information  on  the  record  that  would 
allow  us  to  examine  or  apply  these 
alternative  methods  for  calculating  a 
LOT  adjustment. 

Since  we  were  unable  to  quantify  a 
LOT  adjustment  based  on  a  pattern  of 
consistent  price  differences,  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act,  we  granted  a  CEP  offset  because 
all  of  the  comparison  sales  were  at  a 
more  advanced  level  of  trade  than  the 
sales  to  the  United  States. 

Constructed  Export  Price 

Roldan  reported  all  of  its  U.S.  sales  as 
EP  transactions.  These  sales  were  made 
to  unaffiliated  U.S.  customers  prior  to 
importation  through  Roldan's  affiliated 
U.S.  sales  entity,  Acerinox  U.S.A. 
Roldan  noted  that  this  was  the 
customary  commercial  channel  for  these 
sales  and  that  the  merchandise  was 
shipped  directly  from  the  manufacturer 
to  the  unaffiUated  U.S.  customer. 

We  examine  several  factors  to 
determine  whether  sales  made  prior  to 
importation  through  an  affiliated  sales 
agent  to  an  unaffiUated  customer  in  the 
United  States  are  EP  sales.  These  factors 
are  (1)  whether  the  merchandise  was 
shipped  directly  from  the  manufactxirer 
to  the  unaffiliated  U.S.  customer:  (2) 
whether  the  sales  follow  customary 
commercial  channels  between  the 
parties  involved;  and  (3)  whether  the 
function  of  the  U.S.  selUng  agent  is 
limited  to  that  of  a  "processor  of  sales- 
related  documentation"  and  a 
"commimication  link"  with  the 
unrelated  U.S.  buyer.  Where  the  factors 
indicate  that  the  activities  of  the  U.S. 
affiliate  are  ancillary  to  the  sale  (e.g., 
arranging  transportation  or  customs 
clearance],  we  treat  the  transactions  as 
EP  sales.  Where  the  U.S.  affiUate  itf 
substantially  involved  in  the  sales 
process  (e.g.,  negotiating  prices, 
performing  support  functions),  we  treat 
the  transactions  as  CEP  sales. 

Based  on  our  review  of  Acerinox 
U.S.A.'s  selling  activities,  we 
preliminarily  determine  that  Roldan's 
sales  to  the  United  States  through 
Acerinox  U.S.A.  are  CEP  sales. 
Although  Roldan  reported  that  the 
customary  commercial  channel  is  to  sell 
the  merchandise  prior  to  importation 
and  ship  it  directly  to  the  unaffiliated 
U.S.  customers  without  having  the 
merchandise  enter  into  the  inventory  of 


Acerinox  U5.A.,  we  preliminarily 
determined  that  Acerinox  U.S.A.  acted 
as  more  than  a  "processor  of  sales- 
related  documentation"  and  a 
"commimication  Unk"  with  the 
unaffiliated  U.S.  customers.  Acerinox 
U.S.A.  performed  a  variety  of  selling 
functions  in  connection  with  Roldan's 
SSWR  sales-in  the  United  States, 
including  negotiating  the  terms  of 
SSWR  sales  with  U.S.  customers, 
reporting  to  Roldan  concerning  market 
conditions,  identifying  customers,  and 
coordinating  U.S.  sales.  Accordingly,  for 
purposes  of  the  preliminary 
determination,  we  are  treating  the  sales 
in  question  as  CEP  transactions. 
However,  we  will  examine  this  issue 
further  at  verification.  For  further 
discussion  of  this  issue,  see  the 
Concurrence  Memorandum. 

We  calculated  CEP  in  accordance 
with  sections  772(b)  of  the  Act. 
Specifically,  we  calculated  CEP  based 
on  packed,  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  from  the 
starting  price,  where  appropriate,  for 
discouints.  We  also  made  deductions  for 
foreign  inland  freight,  foreign  brokerage 
and  handling,  other  transportation 
expenses  (i.e.,  insurance,  U.S.  Customs 
duty),  international  frei^t  and  U.S. 
inland  freight,  pursuant  to  secfTon 
772(c)(2)(A)  of  the  Act.  In  accordance 
with  section  772(d)(1)  of  the  Act,  we 
deducted  those  selling  expenses 
associated  with  economic  activity 
occurring  in  the  United  States, 
including  credit  expenses  and  indirect 
selling  expenses.  Because  we  treated  all 
U.S.  sales  as  CEP  sales,  we  reduced  U.S. 
starting  price  by  actual  selling  expenses 
incurred  by  the  U.S.  affiliate  rather  than 
the  commissions  that  Roldan  paid  the 
affihate  (see  19  CFR  351.402(e)).  Finally, 
we  made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act.  j 

Normal  Value 

After  testing  home  market  viability, 
whether  sales  to  affiliates  were  at  arm's- 
length  prices,  and  whether  home  market 
sales  were  at  below-cost  prices,  we 
calculated  NV  as  noted  in  the  "Price-to- 
Price  Comparisons"  section  of  this 
notice. 

1 .  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  KV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  8i  the  aggregate 
volume  of  U.S.  sales),  we  compared 
Roldan's  volume  of  home  market  sales 


of  the  foreign  like  product  to  the  volume 
of  U.S.  sales  of  the  subject  merchandise, 
in  accordance  with  section  773(a)(1)(C) 
of  the  Act.  Because  Roldan's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  for  the  subject  merchandise, 
we  determined  that  the  home  market 
was  viable. 

2.  Affiliated  Party  Transactions  and 
Arm's-Length  Test 

Sales  to  affiliated  customers  in  the 
home  market  were  not  made  at  arm's- 
length  prices  aad  thus  were  excluded 
bom  our  analysis  because  we 
considered  them  to  be  outside  the 
ordinary  course  of  trade.  See  19  CFR 
351.102.  To  test  whether  these  sales 
were  made  at  arm's-l«igth  prices,  we 
compared,  on  a  model-specific  basis, 
starting  prices  of  sales  to  affifiated  and 
unaffiliated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  and  packing.  Where,  for  the 
tested  models  of  subject  merchandise, 
prices  to  the  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  unaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
19  CFR  351.403(c)  and  62  FR  at  27355 
(preamble  to  the  Department's 
regulations).  In  instances  where  no  price 
ratio  could  be  constructed  for  an 
affiliated  customer  because  identical 
merchandise  was  not  sold  to 
imaffiliated  customers,  we  were  unable 
to  determine  that  these  sales  were  made 
at  arm's-length  prices  and,  therefore, 
excluded  them  from  our  LTFV  analysis. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  58  PR  37062,  37077  (July  9, 
1993).  Where  the  exclusion  of  such  sales 
eliminated  all  sales  of  the  most 
appropriate  comparison  product,  we 
made  a  comparison  to  the  next  most 
similar  model. 

3.  Cost  of  Production  Analysis 

Based  on  the  cost  allegation  submitted 
in  the  petition,  the  Department 'foimd 
reasonable  grounds  to  believe  or  suspect 
that  Roldan  had  made  sales  in  the  home 
market  at  prices  below  the  cost  of 
producing  the  merchandise,  in 
accordance  with  section  773(b)(1)  of  the 
Act.  As  a  result,  the  Department 
initiated  an  investigation  to  determine 
whether  Roldan  made  home  market 
sales  during  the  POI  at  prices  below 
their  respective  COPs  within  the 
meaning  of  section  773(b)  of  the  Act. 
See  Notice  of  Initiation.  Before  making 
any  fair  value  comparisons,  we 


Federal  Register /Vol.  63,  No.  43 /Thursday,  March  5,  1998 /Notices 


10853 


conducted  the  CX)P  analysis  described 
below.  c 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Roldan's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  home  market  SG&A 
expenses  and  packing  costs  in    . 
accordance  with  section  773(b)(3)  of  the 
Act.  We  adjusted  Roldan's  reported  POI 
costs  to  eliminate  any  adjustment  for 
startup  costs  because  we  determined 
preliminarily  that  Roldan  identified  the 
startup  period  incorrectly.  For  further 
discussion  of  this  issue,  see  the 
Calculation  Memorandimi  from  Howard 
Smith  to  Irene  Darzenta  dated  February 
25, 1998  and  the  Concurrence 
Memorandum. 

B.  Test  of  Home  Market  Prices 

We  used  Roldan's  submitted  POI 
weighted-average  COPs,  as  adjusted  (see 
above).  We  compared  the  weighted- 
average  COP  figures  to  home  market 
sales  of  the  foreign  like  product  as 
required  under  section  773(b)  of  the  Act. 
In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  (1) 
within  an  extended  period  of  time,  such 
sales  were  made  in  substantial 
quantities,  and  (2)  whether  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  On  a  product-specific 
basis,  we  compared  the  COP  (net  of 
selling  expenses  and  packing)  to  the 
home  market  prices,  less  any  applicable 
movement  charges,  rebates,  discounts, 
direct  and  indirect  selling  expenses,  and 
packing. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
Roldan's  sales  of  a  given  product  were 
at  prices  less  than  \he  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  Roldan's  sales  of  a 
given  product  during  the  POI  were  at 
prices  less  than  the  COP,  we  determined 
such  sales  to  have  been  made  in 
"substantial  quantities"  within  an 
extended  period  of  time  in  accordance 
with  section  773(b)(2)(B)  of  the  Act.  In 
such  cases,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  we  disregarded 
the  below-cost  sales.  Where  all  sales  of 
a  specific  product  were  at  prices  below 


the  COP,  we  disregarded  all  sales  of  that 
product. 

We  foimd  that,  for  certain  models  of 
SSWR,  more  than  20  percent  of  Roldan's 
home  market  sales  within  an  extended 
period  of  time  were  sold  at  prices  less 
than  COP.  Further,  the  prices  did  not 
provide  for  the  recovery  of  costs  within 
a  reasonable  period  of  time.  We 
therefore  disregarded  the  below-cost 
sales  and  used  the  remaining  above-cost 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act.  For  those  U.S.  sales  of  SSWR  for 
which  there  were  no  comparable  (above- 
cost)  home  market  sales  in  the  ordinary 
course  of  trade,  we  compared  CEPs  to 
CV  in  accordance  with  section  773(a)(4) 
of  the  Act. 

Price-to-Price  Comparisons 

We  calculated  NV  based  on  delivered 
prices  to  unaffiliated  customers.  We 
made  deductions,  where  appropriate, 
from  the  starting  price  for  inland  freight 
and  direct  selling  expenses,  pursuant  to 
sections  773(a)(6)(B)  and 
773(a)(6)(C)(iii)  of  the  Act,  respectively. 
We  made  adjustments,  where 
appropriate,  for  differences  in  the 
merchandise  in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act.  Also,  as 
explained  in  the  "Level  of  Trade" 
section  of  this  notice  above,  because  we 
determined  that  NV  is  at  a  different  LOT 
than  CEP  and  we  were  unable  to 
quantify  a  LOT  adjustment,  we  granted 
a  CEP  offset  because  all  of  the 
comparison  sales  were  at  a  more 
advanced  level  of  trade  than  the  sales  to 
the  United  States,  pursuant  to  section 
773(a)(7)(B)  of  the  Act.  Accordingly,  we 
deducted  home  market  indirect  selling 
expenses  up  to  the  amount  of  U.S. 
indirect  selling  expenses.  Finally,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
§s  certified  by  the  Federal  Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
E)epartment  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  fi-om  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 


accordance  with  established  practice. 
Further,  section  773A(b)  of  the  Act 
directs  the  Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
.undergone  a  sustained  movement  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks.  For 
an  explanation  of  this  method,  see 
Policy  Bulletin  96-1:  Currency 
Conversions,  61  FR  9434  (March  8, 
1996).  Such  an  adjustment  period  is 
required  only  when  a  foreign  cxurency 
is  appreciating  against  the  U.S.  dollar. 
The  use  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the 
Spanish  p>eseta  did  not  undergo  a 
sustained  movement  during  the  POI. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  constructed  export  price,  as 
indicated  in  the  chart  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Fxporter/manulacturer 

Weighted- 
average 

margm  per- 
centage 

Roldan.  SA 

All  Others  

11.40 
11  40 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry. 

Public  Conunent 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
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Administration  no  later  than  May  22. 
1998,  and  rebuttal  hrieb  no  later  than 
May  29, 1998.  A  list  of  authorities  used 
and  an  executive  summaiy  of  issues 
must  accompany  any  briefs  submitted  to 
the  Department.  Sudi  summary  should 
be  limited  to  five  pages  total,  including 
footnotes.  In  accordance  with  section 
774  of  the  Act.  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  June  2, 1998.  time  and  room  to 
be  determined,  at  the  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  This 
determination  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Dated:  February  25, 1998. 
Robert  S.  LaRusaa, 
Assistant  SecKtary  for  Import 
Administration. 

IFR  Doc.  98-5603  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[A-688-843] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Wire  Rod  From  Japan 

agency:  Import  Administration, 
Int^ational  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  5.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Genovese,  Import  Administration, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 


Washington,  D.C.  20230;  telephone: 
(202) 482-0498. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effiective  January  1, 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  references 
to  19  CFR  part  351  (62  FR  27296  (May 
19, 1997)). 

Preliminary  Determination 

We  preliminarily  determine  that 
stainless  steel  wire  rod  (SSWR)  from 
Japan  is  beio/g,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  [Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Stainless  Steel  Wire  Rod  from  Germany, 
Italy,  Japan,  Korea,  Spain,  Sweden,  and 
Taiwan,  62  FR  45224  (August  26, 
1997)),  the  ibllowing  events  have 
occurred: 

Ehiring  August  and  September  1997, 
the  Department  obtained  information 
from  the  U.S.  Embassy  in  Tokyo  and  the 
Embassy  of  Japan  in  Washington,  D.C, 
identifying  potential  producers  and/or 
exporters  of  the  subject  merchandise  to 
the  United  States.  Based  on  this 
information,  in  September  1997,  the 
Department  issued  antidumping 
questionnaires  to  the  following  ten 
companies:  Aichi  Steel  Works  Ltd. 
(Aichi),  Daido  Steel  Co.  Ltd.  (Daido), 
Hitachi  Metals  Ltd.  (Hitachi),  Kobe  Steel 
Ltd.  (Kobe),  Nippon  Steel  Corporation 
(Nippon),  Pacific  Metals  Co.  Ltd. 
(Pacific),  Sanyo  Special  Steel  Co.  Ltd. 
(Sanyo),  Sumitomo  Electric  Industries 
Ltd.  (SEI),  Sumitomo  Metal  Industries 
Ltd.  (SMI),  and  Toa  Steel  Co.  Ltd.  (Toa). 

On  September  15. 1997,  the  United 
States  Intemationai  Trade  Commission 
(ITC)  issued  an  affirmative  preliminary 
injury  detennination  in  this  case  [see 
ITC  Investigation  Nos.  731-TA-769- 
775). 

In  October  and  November  1997,  the 
Department  received  questionnaire 
responses  from  all  ten  companies.  Five 
of  the  companies  (Nippon,  Daido, 
Hitachi,  Sanyo,  and  SEI)  reported  that 
they  had  made  sales  of  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI)  and 


five  (Aichi.  Kobe.  Pacific.  SMI.  and  Toa) 
reported  that  they  had  not  made  sales  of 
subject  merchandise  to  the  United 
States  during  the  POI.  Because  Daido, 
Hitachi  .-Nippon.  Sanyo,  and  SEI  made 
sales  of  subject  merchandise  to  the 
United  States  during  the  POI,  they  were 
selected  as  mandatory  respondents.  See 
Memorandum  To  Louis  Apple  From  the 
Team,  regarding  respondents'  selection, 
dated  October  22, 1997.  Of  these 
companies,  Nippon.  Daido.  and  Hitachi 
provided  complete  respMises  to  the 
Department's  questionnaire;  Sanyo 
provided  a  response  to  questions  1,  2.  5 
and  6.  of  Section  A.  and  SET  provided 
a  response  only  to  question  1  of  Secticm 
A.  but  did  not  respond  to  the  remaining 
portion  of  Section  A  or  Sections  B  and 
C  of  the  Department's  questionnaire.  In 
its  partial  response  to  the  Department's 
questionnaire.  Sanyo  requested  to  be 
excluded  from  the  group  of  companies 
investigated  in  this  antidumping 
investigation,  due  to  its  insubstantial 
exports  of  SSWR  during  the  POI.  The 
petitioners  did  not  support  Sanyo's 
request  (see  Memorandtun  to  the  File 
from  Jim  Maeder,  dated  December  4. 
1997)  and,  thus,  we  were  unable  to  grant 
Sanyo's  request,  piusuant  to  19  CFR 
351.204(c)(1).  On  December  5, 1997,  we 
informed  Sanyo  that  we  considered  it  to 
be  a  mandatory  respondent  in  this 
investigation  and  that  it  was  reqtiired  to 
provide  a  complete  response  to  the 
remaining  pordon  of  oiu*  questionnaire. 
Sanyo  never  responded  to  that  request. 
With  regard  to  SEI.  when  it  failed  to 
respond  to  the  remainder  of  the 
questionnaire,  we  informed  it  again  on 
October  8, 1997,  that  it  was  a  mandatory 
respondent  and  was  required  to  respond 
to  our  questionnaire  and  we  extended 
the  deadline  for  its  response.  SEI  never 
responded  to  that  reouest. 

Because  Sanyo  and  SEI  failed  to 
respond  fully  to  our  questionnaire,  we 
have  assigned  to  these  companies  a 
margin  based  on  the  facts  available.  [See 
the  "Facts  Available"  section  below  for 
further  discussion.) 

In  its  October  10, 1997,  submission, 
Nippon  stated  that  it  was  affiliated  with 
a  number  of  SSWR  producers.  On 
October  22, 1997,  based  on  this 
information,  the  Department  determined 
that  Nippon  was  required  to  provide  a 
single  response  which  included  the 
information  on  all  of  its  affiliates.  On 
October  28, 1997,  Nippon  requested  that 
the  Department  reconsider  its  position. 
On  November  20, 1997,  we  informed 
Nippon  that,  because  we  do  not  believe 
that  it  has  a  significant  potential  to 
manipulate  the  pricing  or  production 
decisions  of  its  affiliates,  Nippon  would 
not  be  required  to  submit  a  single 
response  that  includes  the  information 
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of  its  affiliates.  We  also  informed 
Nippon  that,  should  we  find  evidence  of 
significant  potential  for  price 
manipulation  during  verification,  we 
may  use  facts  available  for  purposes  of 
the  final  determination.  For  further 
discussion  of  this  issue,  see 
Memorandum  From  the  Team  to  Louis 
Apple,  dated  November  20, 1997. 

On  November  25. 1997,  the 
petitioners  submitted  a  timely  allegation 
pursuant  to  section  773(b)  of  the  Act 
that  Daido  and  Nippon  had  made  sales 
in  the  home  market  below  the  cost  of 
production  (COP).  Based  on  our  analysis 
of  these  allegations,  we  initiated  a  COP 
investigation  with  respect  to  Daido  and 
Nippon  and  informed  these  companies 
that  they  needed  to  complete  Section  D 
of  our  questionnaire. 

On  December  11, 1997,  pursuant  to 
section  733(c)(1)(A)  of  the  Act.  the 
petitioners  made  a  timely  request  to 
postpone  the  preliminary 
determination.  On  December  16. 1997. 
we  granted  this  request  and  postponed 
the  preliminary  determination  until  no 
later  than  February  25. 1998.  See  62  FR 
66849  (December  22.1997). 

In  December  1997.  we  issued  to  Daido 
supplemental  sales  questionnaires  and 
received  responses  in  January  1998.  In 
December  1997,  we  issued  to  Hitachi 
supplemental  sales  questionnaires  and 
received  responses  in  the  same  month. 
In  January  1998,  we  received  responses 
from  Daido  and  Nippon  to  section  D  of 
the  Department's  questionnaire.  In 
addition,  in  January  1998,  we  issued  a 
supplemental  cost  questionnaire  to 
Hitachi  and  received  Hitachi's  response 
in  the  same  month. 

In  February  1998,  we  issued 
additional  supplemental  sales 
questionnaires  to  Daido.  Hitachi,  and 
Nippon,  and  supplemental  cost 
questionnaires  to  Daido  and  Nippon. 
Also  in  February  1998.  Nippon 
submitted  revised  home  market  and 
U.S.  sales  listings,  which  identified 
prime  and  non-prime  merchandise  and 
corrected  the  inventory  carrying  cost 
calculation.  This  information,  except  for 
Nippon's  recalculation  of  the  inventory 
carrying  cost  adjustment  which  was  a 
minor  correction,  was  received  too  late 
to  be  considered  for  purposes  of  this 
preliminary  determination.  We  will 
consider  it,  however,  for  purposes  of  the 
final  determination. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

On  February  13. 1998.  the 
respondents  requested  that,  in  the  event 
of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  no  later  than  135 


days  after  the  publication  of  this  notice 
in  the  Federal  Register,  pursuant  to 
section  735(a)(2)(A)  of  the  Act.  The 
respondents  also  requested  that  the 
Department  extend  provisional 
measures  pursuant  to  section  733(d]  of 
the  Act  from  four  months  to  not  more 
than  six  months.  In  accordance  with  19 
CFR  351.210(e).  because:  (1)  Our 
preliminary  determination  is 
affirmative;  (2)  the  respondents  accoimt 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise;  (3)  no 
compelling  reasons  for  denial  exist;  and 
(4)  respondents  have  requested  an 
extension  of  provisional  measiu«s,  we 
are  granting  this  request  and  are 
postponing  the  final  determination  until 
no  later  than  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Suspension  of  Uquidation  will 
be  extended  accordingly. 

Facts  Available 

As  noted  above.  Sanyo  only  provided 
a  response  to  questions  1.  2.  5.  and  6  of 
Section  A  of  the  Department's 
questionnaire  and  SEI  only  provided  a 
response  to  question  1  of  Section  A  of 
the  Department's  questionnaire.  They 
failed  to  respond  to  the  remainder  of  the 
questionnaire.  Section  776(a)(2)  of  the 
Act  provides  that,  if  an  interested  party: 
(A)  Withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  a 
proceeding  under  the  antidumping 
statute:  or  (D)  provides  such  information 
but  the  information  cannot  be  verified, 
the  Department  shall,  subject  to 
subsections  782(c)(1)  and  (e),  use  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Because 
Sanyo  and  SEI  failed  to  respond  to  the 
Department's  questionnaire  and  because 
that  failure  is  not  overcome  by  the 
application  of  subsections  (c)(1)  and  (e) 
of  section  782.  we  must  use  facts 
otherwise  available  to  calculate  the 
dumping  margins  for  these  companies. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
against  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  the  Department's 
requests  for  information.  See  also 
Statement  of  Administrative  Action 
accompanying  the  URAA.  H.R.  Rep.  No. 
316, 103d  Cong..  2d  Sess.  870  (1994) 
(SAA).  Sanyo's  and  SEI's  decision  not  to 
reply  to  the  Department's  antidumping 
questionnaire  demonstrates  that  they 
have  failed  to  act  to  the  best  of  their 
ability  to  comply  with  a  request  for 
information  imder  section  776  of  the 
Act.  Thus,  the  Department  has 
determined  that,  in  selecting  among  the 


facts  otherwise  available,  an  adverse 
inference  is  warranted. 

In  accordance  with  our  standard 
practice,  as  adverse  facts  available,  we 
are  assigning  to  Sanyo  and  SEI  the 
higher  of:  (1)  The  highest  margin  stated 
in  the  notice  of  initiation;  or  (2)  the 
highest  margin  calculated  for  any 
respondent  in  this  investigation.  In  this 
case,  this  margin  is  31.38  percent, 
which  is  the  highest  margin  calculated 
for  a  respondent  in  this  investigation. 

Section  776(b)  states  that  an  adverse 
inference  may  include  reliance  on 
information  derived  from  the  petition  or 
any  other  information  placed  on  the 
record.  See  also  SAA  at  829-831. 
Section  776(c)  of  the  Act  provides  that, 
when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  To 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reUability  and 
relevance  of  the  information  to  be  used. 
In  an  investigation,  if  the  Department 
chooses  as  facts  available  a  calculated 
dimiping  margin  of  another  respondent, 
it  is  not  necessary  to  question  the 
reliability  of  that  calculated  margin. 
With  respect  to  relevance,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  may  not  be  appropriate,  the 
Department  will  attempt  to  find  a  more 
appropriate  basis  for  facts  available  [see, 
e.g..  Fresh  Cut  Flowers  from  Mexico; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  6812, 
6814  (February  22. 1996)  (where  the 
Department  disregarded  the  highest 
margin  as  adverse  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin)). 

For  hoih  Sanyo  and  SEI,  the  rate 
specified  above  is  reliable  and  relevant 
because  it  is  a  calculated  rate  for 
another  respondent  in  this  investigation 
and  there  is  no  information  on  the 
recoKl  that  demonstrates  that  the  rate 
selected  is  not  an  appropriate  total 
adverse  facts  available  rate.  Thus,  for 
Sanyo  and  SEI,  the  Department 
considers  the  rate  calculated  for  Daido, 
31.38,  to  be  appropriate  adverse  facts 
available. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
SSWR  comprises  products  that  are  hot- 
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rolled  or  hot-rolled  annealed  and/or 
pickled  and/or  descaled  roimds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
with  a  lubricant  containing  copper, 
lime,  or  oxalate.  SSWR  is  made  of  alloy 
steels  containing,  by  weight.  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromiimfi,  with  or  without 
other  elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 


rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 


the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL,  are  excluded 
from  the  scope  of  the  investigation.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 


SF20T 

0.05  max 

2.00  max 

0.05  max 

0.15  max 

1.00  max 

K-M35FL 

0.015  mew 

0.70/1 .00 

0.40  max 

0.04  max 

0.03  max. 


Carbon 

Manganese .. 
Ptx)sphorous 

Sulfur 

Silicon 

CartXKi 

Silicon 

Manganese .. 
Pt>osphorous 
Sulfur 


Chromium  ... 
Molytxlenum 

Lead 

Tellurium 

Nickel 

Chromium  ... 

Lead 

Aluminum  .... 


19.00/21.00. 
1 .50/2.50. 
added  (0.10/0.30). 
added  (0.03  min). 


0.30  max. 
12.50/14.00. 
0.10/0.30. 
0.20/0.35. 


The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  July  1. 1996,  through  June 
30, 1997. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSWR 
from  Japan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  Export  Price  (EP)  or 
Constructed  Export  Price  (CEP)  to  the 
Normal  Value  (NV),  as  described  in  the 
"Export  Price/Constructed  Export  Price" 
and  "Normal  Value"  sections  of  this 
notice,  below.  As  discussed  in  the 
"Export  Price/Constructed  Export  Price" 
section  of  this  notice,  Daido  and  Nippon 
made  only  EP  sales  to  the  United  States 
and  Hitachi  made  only  CEP  sales  to  the 
United  States.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  and 
CEPs  for  comparison  to  weighted- 
average  NVs.  For  Hitachi,  because  its 
home  market  was  not  viable  and 
because  it  did  not  have  sales  to  third 
countries,  we  made  no  price-to-price 
comparisons.  Instead,  we  based  normal 
value  on  constructed  value  (CV).  See  the 
"Normal  Value"  section  of  this  notice, 
below,  for  further  discussion. 


On  January  8. 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEX  v.  United  States, 
1998  WL  3626  (Fed  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  This 
issue  was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  tha  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  tiiat  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 


determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  coiuse  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  listed 
in  Sections  B  and  C  of  our  antidumping 
questionnaire.  We  have  implemented 
the  Court's  decision  in  this  case,  to  the 
extent  that  the  data  on  the  record 
permitted. 

In  instances  where  a  respondent  has 
reported  a  non-AISI  grade  (or  an 
internal  grade  code)  for  a  product  that 
falls  within  a  single  AISI  category,  we 
have  used  the  actual  AISI  grade  rather 
than  the  non-AISI  grades  reported  by 
respondents  for  purposes  of  our 
analysis.  However,  in  instances  where 
the  diemical  content  ranges  of  reported 
non-AISI  (or  an  internal  grade  code) 
grades  are  outside  the  parameters  of  an 
AISI  grade,  we  have  preliminarily  used 
the  grade  code  reported  by  respondents 
for  analysis  purposes.  We  intend  to 
examine  this  issue  further  for  the  final 
determination. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP. 
The  NV  level  of  trade  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive 
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selling,  general  and  administrative 
expenses  (SG&A)  and  profit.  For  EP,  the 
U.S.  level  of  trade  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 
sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade,  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
levels  between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731,  23761  (November  19, 
1997). 

Neither  Daido  nor  Nippon  claimed  a 
level-of-trade  adjustment.  Nevertheless, 
we  evaluated  whether  such  an 
adjustment  was  necessary  by  examining 
Daido's  and  Nippon's  distribution 
systems,  including  selling  functions, 
classes  of  customers,  and  selling 
expenses.  We  found  that  there  was  no 
substantive  difference  in  the  selling 
functions  performed  by  Daido  or 
Nippon  at  either  of  its  claimed 
marketing  stages  in  the  home  market 
and  in  the  U.S.  market.  For  a  detailed 
explanation  of  the  Department's  level- 
of-trade  analysis,  see  Memorandum 
from  the  Team  to  James  Maeder,  dated 
February  25, 1998.  Consequently,  we 
determine  that  only  one  level  of  trade 
exists  with  respect  to  sales  made  by 
Daido  and  Nippon  to  all  customers  and, 
therefore,  a  level-of-trade  adjustment 
pursuant  to  section  773(a)(7)(A)  of  the 
Act  is  not  warranted. 

Hitachi  reported  that  its  home  market 
was  not  viable  because  the  quantity  of 
sales  in  the  home  market  was  less  than 
five  percent  of  the  quantity  of  U.S.  sales. 
In  addition,  Hitachi  reported  that  it  did 
not  have  sales  to  third  countries. 
Consequently,  we  have  not  made  a 
level-of-trade  adjustment  or  granted  a 
CEP-offset  adjustment  to  the  CVs 
reported  by  Hitachi.  For  a  detailed 


explanation  of  the  Department's  level- 
of-trade  analysis,  see  Memorandum 
from  the  Team  to  James  Maeder,  dated 
February  25,  1998. 

U.S.  Sample  Sales 

Hitachi  has  requested  that  the 
Department  exclude  from  its  analysis  all 
of  Hitachi's  U.S.  sales  that  it  claims  are 
sales  of  samples.  The  Department  does 
not  automatically  exclude  from  its 
analysis  of  U.S.  sales  any  transaction  to 
which  a  respondent  applies  the  label 
"sample."  See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France, 
Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden  and  the  United 
Kingdom;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR 
54043,  54068  (Oct.  17, 1997).  Pursuant 
to  the  recent  Court  of  Appeals  for  the 
Federal  Circuit  decision  in  NSK  v. 
United  States.  115  F.3d  965,  975  (1997), 
the  Department's  poUcy  is  to  exclude 
those  sample  transactions  from  the 
antidumping  calculations  for  which  a 
respondent  has  established  that  there  is 
either  no  transfer  of  ownership  or  no 
consideration  [i.e.,  payment).  The 
Department  makes  its  determinations 
regarding  sample  sales  by  examining  the 
relevant  facts  of  each  individual  case, 
and  the  burden  of  proof  in 
demonstrating  that  (1)  ownership  of  the 
merchandise  has  not  changed  hands,  or 
(2)  the  sample  was  returned  to  the 
respondent  or  destroyed  in  the  testing 
process  rests  with  the  respondent.  See 
Granular  Polytetrafluoroethylene  Resin 
from  Japan,  58  FR  50343,  50345 
(September  27, 1993). 

In  this  case,  Hitachi  reported  that  it 
received  payment  (i.e.,  consideration) 
for  its  U.S.  sales  of  the  SSWR 
proprietary  grade.  Thus,  it  appears  that 
the  ownership  of  the  merchandise  has 
changed  hands.  Further,  Hitachi  has 
neither  claimed,  nor  provided  evidence, 
that  the  alleged  samples  were  either 
returned  to  it  or  destroyed  by  the 
customer  during  testing.  Accordingly, 
consistent  with  our  practice  and  the 
Court's  decision  in  NSK,  we  have 
included  these  sample  sales  in  our 
margin  calculations. 

Services  Ferfonned  by  Affiliated  Parties 

Daido,  Hitachi,  and  Nippon  reported 
that  affiliated  companies  provided 
various  services  for  home  market  and 
U.S.  sales.  Hitachi  reported  that  an 
affiliated  party  in  the  home  market 
provided  brokerage  and  handling  and 
packing  services.  Daido  reported  that 
affiliated  parties  performed 
transportation,  warehousing  and 
packing  services  for  home  market  and 
U.S.  sales.  Nippon  reported  that 


affiliated  parties  provided 
transportation  services  for  home  market 
and  U.S.  sales.  In  their  questionnaire 
responses,  Daido,  Hitachi,  and  Nippon 
reported  the  amounts  charged  to  them 
by  their  affiliated  service  providers 
rather  than  the  actual  costs  incurred  by 
these  providers,  claiming  that  the  prices 
charged  for  the  services  were  at  arm's 
length.  The  petitioners  contend  that  the 
respondents  should  be  required  to 
demonstrate  that  the  services  provided 
by  their  affiliates  were  offered  at  arm's- 
length  prices.  Alternatively,  in  the 
absence  of  such  a  demonstration, 
petitioners  assert  that  the  respondents 
must  show  that  the  costs  of  the  affiliated 
service  providers  were  fully  absorbed. 

It  is  the  Department's  practice  to 
accept  the  payment  made  by  a 
respondent  for  a  service  as  the  basis  for 
reported  adjustments,  as  long  as  it  can 
be  demonstrated  that  it  was  performed 
at  arm's-length  prices.  If  this  cannot  be 
demonstrated,  we  require  the 
respondent  to  provide  the  affiliate's  cost 
of  performing  the  service.  See,  e.g.. 
Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  62  FR  18404, 18427  (April  15, 
1997).  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Certain 
Internal  Combustion,  Industrial  Forklift 
Trucks  from  Japan.  53  FR  12552  (April 
15,  1988).  hi  February  1998,  we  issued 
supplemental  questionnaires  to  the 
respondents,  asking  them  to  either 
demonstrate  that  the  services  provided 
by  their  affiliated  companies  were  at 
arm's-length  prices  or  provide  the  cost 
incurred  by  the  affiliated  companies  for 
providing  these  services.  Because  we 
will  not  receive  this  information  in  time 
for  purposes  of  the  preliminary 
determination,  we  will  use  the  amounts 
charged  for  these  services  by  the 
affiliated  companies  as  reported  by 
respondents.  However,  the 
supplemental  information  provided  by 
respondents  will  be  subject  to 
verification  and  taken  into 
consideration  for  purposes  of  the  final 
determination. 

Export  Price/Constructed  Export  Price 

For  Daido  and  Nippon,  we  used  EP 
methodology,  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation  and 
CEP  methodology  was  not  otherwise 
indicated. 

For  Hitachi,  since  sales  to  the  first 
unaffiliated  purchaser  took  place  after 
importation  into  the  United  States,  we 
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used  CEP  methodology,  in  accordance 
with  section  772(b)  of  the  Act. 
We  made  company-specific 
adjustments  as  follows: 

A.  Daido 

We  calculated  EP  based  on  packed, 
FOB  port-of-export  prices,  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  to  the 
starting  price,  where  appropriate,  for 
foreign  inland  freight  and  foreign  inland 
insurance  expense,  pre-sale 
warehousing  expense,  and  foreign 
brokerage  and  handling  fees,  pursuant 
to  section  772(c)(2)(A)  of  the  Act. 

B.  Hitachi 

We  calculated  CEP  based  on  packed, 
ex-factory  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions  from  the  starting  price, 
where  appropriate,  for  foreign  inland 
freight  and  foreign  inland  insurance 
expense,  foreign  brokerage  and 
handling,  international  freight,  U.S. 
Customs  merchandise  processing  fees, 
U.S.  brokerage  and  handling  fees,  and 
U.S.  inland  freight  and  U.S.  inland 
insurance  expense,  pursuant  to  section 
772(c)(2)(A)  of  the  Act. 

We  made  additional  deductions  from 
the  starting  price,  in  accordance  with 
sections  772(d)(1)  and  (2)  of  the  Act.  for 
credit  expenses,  indirect  selling 
expenses,  inventory  carrying  costs,  U.S. 
repacking  expenses,  and  U.S.  further- 
manufacturing  costs.  In  calculating  U.S. 
further-manufacturing  costs,  we 
adjusted  the  further-manufacturing 
general  and  administrative  expense  ratio 
to  reflect  the  company-wide  general  and 
administrative  expenses  of  HMA.  See 
Memorandum  from  Taija  Slaughter  to 
Chris  Marsh,  dated  February  25,  1998. 
Pursuant  to  section  772(d)(3)  of  the  Act, 
the  price  was  further  reduced  by  an 
amovmt  for  profit  to  arrive  at  the  CEP. 
In  accordance  with  section 
772(f)(2)(C)(ii)  and  772(0(2)(D)  of  the 
Act,  the  CEP  profit  rate  was  calculated 
using  the  internal  financial  statements 
of  Yasugi  Works,  the  division  that 
produces  the  subject  merchandise  for 
sale  in  the  home  market  and  for  export 
to  the  United  States  and  the  company- 
level  financial  statements  of  HMA.  For 
further  explanation,  see  Concurrence 
Issues  Memorandum  from  the  Team  to 
Louis  Apple  dated  February  25,  1998. 

C.  Nippon 

We  calculated  EP  based  on  packed 
sales  prices  to  unaffiliated  purchasers  in 
the  United  States.  We  made  deductions 
from  the  starting  price,  where 
appropriate,  for  discounts.  We  also 
made  deductions  from  the  starting  price 
for  foreign  inland  freight  and  foreign 


inland  insurance  expense,  foreign 
brokerage  end  handling  fees,  and 
international  freight,  where  appropriate, 
pursuant  to  section  772(c)(2)(A)  of  the 
Act.  I 

Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  its  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
Daido's  and  Nippon's  aggregate  volume 
of  each  company's  home  market  sales  of 
the  foreign  like  product  was  greater  than 
five  percent  of  its>aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
was  viable  for  Daido  and  Nippon. 
Because  Hitachi's  volume  of  home 
market  sales  of  the  foreign  like  product 
was  not  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  its  home  market  was  not  viable.  In 
addition.  Hitachi  reported  that  it  did  not 
have  sales  of  subject  merchandise  to 
third  countries.  Accordingly,  for 
Hitachi,  we  have  based  NV  on  the  CV 
of  the  subject  merchandise  sold  in  the 
United  States. 

Because  Nippon  and  Daido  reported 
home  market  sales  during  the  POl  to 
affiliated  parties,  as  defined  by  section 
771(33)  of  the  Act,  we  tested  these  sales 
to  ensure  that  they  were  made  at  arm's- 
length  prices,  in  accordance  with  our 
practice.  To  conduct  this  test,  we 
compared  the  starting  prices  of  sales  to 
affiliated  and  unafiiliated  customers  net 
of  all  direct  selling  expenses,  movement 
charges,  discounts,  and  packing,  where 
appropriate.  Based  on  the  results  of  our 
test,  we  excluded  sales  from  Nippon 
and  Daido  to  their  affiliated  parties 
when  weighted-average  prices  to  an 
affiliated  party  were  on  average  less 
than  99.5  percent  of  weighted-average 
prices  to  unaffiliated  parties.  We  also 
excluded  sales  to  affiliated  parties  when 
there  were  no  sales  to  unaffiliated 
parties  to  serve  as  a  benchmark  by 
which  to  determine  whether  the  sales  to 
affiliated  parties  were  made  at  arm's- 
length  prices. 

Based  on  the  information  contained  in 
cost  allegations  submitted  by  the 
petitioners,  the  Department  found 
reasonable  grounds  to  believe  or  suspect 
that  Daido  and  Nippon  made  sales  in 
the  home  market  at  prices  below  the 
cost  of  producing  the  subject 
merchandise,  in  accordance  with 
section  773(b)(1)  of  the  Act.  As  a  result, 
the  Department  initiated  investigations 


to  determine  whether  Daido  or  Nippon 
made  home  market  sales  during  the  POI 
at  prices  below  their  respective  cost  of 
production  (COP)  during  the  POI, 
within  the  meaning  of  section  773(b)  of 
the  Act.  See  Memorandum  to  Louis 
Apple  from  the  Team,  regarding  the 
Analysis  of  Petitioners'  Allegation  of 
Sales  Below  the  Cost  of  Production, 
datiBd  December  10, 1997.  Before 
making  any  fair  value  comparisons,  we 
conducted  the  COP  analysis  described 
below. 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  SG&A  expenses  and  packing 
costs,  in  accordance  with  section 
773(b)(3)  of  the  Act.  We  adjusted  the 
numerator  used  in  Daido's  G&A  expense 
ratio  calculation  to  exclude  certain 
income  and  expense  items,  and  we 
adjusted  the  denominator  to  use 
unconsolidated  cost  of  sales.  See 
Memorandum  to  Chris  Marsh  from  Taija 
Slaughter,  regarding  the  COP 
calculation,  dated  February  25, 1998. 

We  compared  Daido's  and  Nippon's 
weighted-average  COP  figures  to  home 
market  sales  of  the  foreign  like  product, 
as  required  under  section  773(b)  of  the 
Act,  in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below 
their  respective  COPs.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
home  market  price,  less  any  applicable 
movement  charges,  discounts,  direct 
selling  expenses  and  packing  expenses. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  such 
sales  were  made:  (1)  In  substantial 
quantities  within  an  extended  period  of 
time;  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade,  piusuant  to  section 
773(b)(1)  of  the  Act. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  lass  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POI 
were  at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
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section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  CXDP, 
we  disregarded  all  sales  of  that  product. 
For  those  U.S.  sales  of  SSWR  for  which 
there  were  no  comparable  home  market 
sales  in  the  ordinary  course  of  trade,  we 
compared  the  EP  or  CEP  to  CV  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

We  found  that,  for  certain  models  of 
SSWR,  more  than  20  percent  of  the 
respondent's  home  market  sales  within 
an  extended  period  of  time  were  at 
prices  less  than  COP.  Further,  the  prices 
did  not  provide  for  the  recovery  of  costs 
within  a  reasonable  period  of  time.  We 
therefore  disregarded  the  below-cost 
sales  and  used  the  remaining  above-cost 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act. 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  CV  based  on  the 
sum  of  each  respondent's  cost  of 
materials,  fabrication,  SG&A  expenses, 
profit,  and  U.S.  packing  costs.  As  noted 
above,  for  Daido  we  adjusted  the 
numerator  used  in  the  G&A  expense 
ratio  calculation  to  exclude  certain 
income  and  expense  items,  and  the 
denominator  to  use  unconsolidated  cost 
of  sales.  For  Daido  and  Nippon,  in 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  expenses  and 
profit  on  the  amounts  incurred  and 
realized  by  each  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country. 

For  Hitachi,  we  based  SG&A  expenses 
and  profit  on  the  weighted-average  of 
the  SG&A  and  profit  data  computed  for 
those  respondents  with  home  market 
sales  of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  in  accordance 
writh  section  773(e)(2)(B)(ii)  of  the  Act 
because  Hitachi  had  no  viable  home  or 
third-country  market. 

A.  Daido 

We  based  NV  on  packed,  delivered 
prices  to  home  market  customers.  We 
made  deductions  for  foreign  inland 
freight  and  foreign  inland  insurance 
expenses,  and  pre-  and  post-sale 
warehousing  expenses,  where 
appropriate,  pursuant  to  section 
773(a)(6)(B)  of  the  Act. 

Pursuant  to  section  773{a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410(c).  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses. 

We  added  export  packing  costs 
incurred  for  U.S.  export  shipments  of 
SSWR,  in  accordance  with  section 


773(a)(6)  of  the  Act.  We  made  no 
adjustment  for  home  market  packing 
costs  because  Daido  included  these 
expenses  in  the  cost  of  manufacture  and 
did  not  report  them  separately.  Where 
appropriate,  we  made  an  adjustment  to 
NV  to  account  for  differences  in 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

B.  Hitachi 

As  noted  above,  for  Hitachi,  we  based 
NV  on  CV  because  Hitachi's  home 
market  was  not  viable  and  because 
Hitachi  did  not  have  sales  of  subject 
merchandise  to  third  countries.  We  did 
not  make  any  adjustments  to  the  CV 
amounts  reported  by  Hitachi.  In 
addition,  because  Hitachi's  home 
market  was  not  viable,  we  based  SG&A 
and  profit  expenses  on  the  weighted- 
average  SG&A  and  profit  data  computed 
for  Daido's  and  Nippon's  home  market 
sales  of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  in  accordance 
with  section  773(e)(2)(B)(ii)  of  the  Act. 

C.  Nippon 

We  based  NV  on  packed,  ex-factory  or 
delivered  prices  to  home  market 
customers.  Where  appropriate,  we  made 
deductions  for  discounts.  We  also  made 
deductions  for  foreign  inland  freight 
and  foreign  inland  insurance  expense, 
where  appropriate,  pursuant  to  section 
773(a)(6)(B)  of  the  Act. 

Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  19  CFR  351.410(c),  we  made 
circumstance-of-sale  adjustments  for 
differences  in  credit  and  warranty 
expenses. 

Because  Nippon  paid  commissions  on 
U.S.  sales,  in  calculating  NV  we  offset 
these  commissions  using  the  weighted- 
average  amount  of  indirect  selling 
expenses,  including  inventory  carrying 
costs,  incurred  on  the  home  market 
sales  of  the  comparison  product,  up  to 
the  amount  of  U.S.  commissions,  in 
accordance  with  19  CFR  351.410(e). 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

Currency  Conversion 

For  purposes  of  the  preliminary 
determination,  we  made  currency 
conversions  into  U.S.  dollars  based  on 
the  exchange  rates  in  effect  on  the  dates 
of  the  U.S.  sales,  as  certified  by  the 
Federal  Reserve  Bank. 


Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  South 
Africa,  62  FR  61971  (November  19. 
1997).  The  benchmark  is  defined  as  the 
rolling  average  of  rates  for  the  past  40 
business  days.  When  we  determine  that 
a  fluctuation  exists,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  directs  the 
Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks.  For 
an  explanation  of  this  method,  see 
Policy  Bulletin  9&-1:  Currency 
Conversions,  61  FR  9434  (March  8, 
1996).  Such  an  adjustment  period  is 
required  only  when  a  foreign  ciirrency 
is  appreciating  against  the  U.S.  dollar. 
The  use  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the 
Japanese  Yen  did  not  undergo  a 
sustained  movement  nor  were  there 
currency  fluctuations  during  the  POI. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  These  suspension-of- 
hquidation  instructions  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 
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Expofter/manulacturer 

Weighted- 
average 
margin 

percentage 

Daklo  Steel  Co.  Ltd  

31.38 
24.41 

Hrtachj  Metats  Ltd 

27  81 

Sanyo  Special  Steel  Ck>.,  Ltd  

Sumitoino  Electric  Industries,  Ltd 
All  Ottiefs 

31.38 
31.38 
26.69 

Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  any 
zero  and  de  minimis  margins,  and  any 
margins  determined  entirely  under 
section  776  of  the  Act,  from  the 
calculation  of  the  "All  Others  Rate." 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  May  22, 
1998,  and  rebuttal  briefs  no  later  than 
May  29, 1998.  A  Ust  of  authorities  used 
and  an  executive  summary  of  issues 
must  accompany  any  briefs  submitted  to 
the  Department.  Such  summary  should 
be  limited  to  five  pages  total,  including 
footnotes.  In  accordance  with  section 
774  of  the  Act,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  )une  2, 1998,  time  and  place  to 
be  determined,  at  the  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  1870,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 


final  determination  by  no  later  than  135 
days  after  the  publication  of  this  notice 
in  the  Fedtral  Register. 

This  determination  is  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  February  25, 1998. 
Robert  S.  L«Rusm, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  98-5604  Filed  3-4-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Business  Development  Trade  Mission 
to  the  People's  ItopubUc  of  China 

MENCr:  International  Trade 
Administration,  Department  of 
Commerce. 
action:  Notice. 

summary:  The  Under  Secretary  for 
International  Trade  will  lead  a  Business 
Development  trade  mission  to  The 
People's  Republic  of  China  and  the 
special  administrative  region  of  Hong 
Kong  to  promote  expanded  trade 
opportunities  and  advocate  for  U.S. 
business  interests  in  priority  sectors 
throughout  China.  These  sectors 
include:  infrastructure  in  the 
transportation  and  engineering,  design 
and  construction  fields;  construction 
machinery;  air  traffic  control 
equipment  information  technologies, 
machine  tools;  insurance  and  project 
finance.  The  mission,  which  will  occur 
April  13-22,  1998,  will  be  supported  by 
the  U.S.  Embassy  in  Beijing. 

DATES:  Interested  U.S.  firms  should 
apply  to  participate  in  the  mission  as 
soon  as  possible.  All  application 
requirements  must  be  completed  by 
March  21, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  made  to  Damon  C.  Greer, 
(202)  482-5023  at  the  Commerce 
Department's  Office  of  Energy, 
Infrastructure  and  Machinery. 
SUPPLEME^^'ARY  INFORMATION:  The 
criteria  for  selection  of  mission 
participants  are: 

•  Relevance  of  a  company's  business 
line  to  mission  goals 

•  Timeliness  of  completed 
application  by  company  (including 
participation  fee) 

•  Potential  of  business  in  China  for 
the  company 

Any  partisan  political  activities 
(including  political  contributions)  of  an 
applicant  are  entirely  irrelevant  to  the 
selection  process. 


China  represents  one  of  the  most 
dynamic  markets  in  the  world  and  after 
Japan  has  the  potential  of  being  the 
largest  single  market  in  Asia  for  U.S. 
exports.  The  United  States  has  made 
progress  toward  opening  China's  market 
to  U.S.  goods  and  services.  At  the  World 
Economic  Forum  in  Davos,  Switzerland, 
Vice  Premier  Li  Lanquing  recently 
annoimced  China's  plans  to  invest  more 
than  $750  billion  in  infrastructAire  over 
the  next  three  years.  This  development 
represents  a  tremendous  potential  for 
U.S.  capital  goods  manufacturers  and 
infrastructure  development  firms.  The 
Under  Secretary  will  meet  with  senior 
decision  makers  in  the  Chinese 
government  to  advocate  on  behalf  of 
U.S.  companies,  address  market  access 
issues,  and  work  to  strengthen 
Conunerce's  public/private  partnerahip 
in  China.  Business  participants  will 
meet  with  potential  cUents  and  business 
partners,  industry  groups,  and  relevant 
Chinese  government  agencies. 
Additionally,  meetings  will  be  held 
with  regional  and  local  authorities  to 
discuss  opportimities  for  the  sectors 
represented  on  the  mission. 

Dated:  February  27, 1998. 
Damon  C  Greer, 
Acting  Director,  Office  of  Energy, 
Infrastructure  and  Machinery. 
(FR  Doc.  98-5805  Filed  3-4-98;  8:45  am) 
BiLLMQ  CODE  MtO-DR-U 


DEPARTMEMT  OF  COMMERCE 

National  Ocetnic  and  Atmospheric 
Administration 

Northeast  Region  Logbook  Family  of 
Forms;  Proposed  Collection;  Comment 
Request 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  4, 1998. 
ADDRESSES:  D&rect  all  written  comments 
to  Linda  Engalmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Conunerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Requests  for  additional  information  or 
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copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Kelley  McGrath,  One 
Blackburn  Drive.  Gloucester,  MA  01930, 
(978)281-9307. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Participants  of  certain  Federally- 
regulated  fisheries  in  the  northeast  must 
submit  logbooks  containing  catch  and 
effort  information  about  their  fishing 
trip. 

n.  Method  of  Collection 

Logbook  forms  are  provided. 
m.  Data 

OMB  Number:  0648-0212. 

Form  Number:  NOAA  Forms  88-30 
and  88-140. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,875. 

Estimated  Time  Per  Response:  5 
minutes  for  vessel  logbooks  and  12.5 
minutes  for  shellfish  logbooks.  These 
estimates  do  not  include  the  time  for 
entries  that  respondents  would  make  to 
their  own  logbooks  as  normal  business 
practice. 

Estimated  Total  Annual  Burden 
Hours:  6,387. 

Estimated  Total  Annual  Cost  to 
Public:  $28,536. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  27, 1998. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc.  98-5660  Filed  3-4-98;  8:45  am] 

BtLUNQ  CODE  3610-a2-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Merger  of  ttie  Coffee,  Sugar 
&  Cocoa  Exchange,  Inc.  and  the  .New 
York  Cotton  Exchange 

agency:  Commodity  Futxu^s  Trading 
Commission. 

ACTION:  Notice  of  proposed  merger  of 
the  Coffee.  Sugar  &  Cocoa  Exchange, 
Inc.  and  the  New  York  Cotton  Exchange 
and  of  proposed  rule  amendments  to 
implement  the  merger. 

SUMMARY:  The  Coffee,  Sugar  &  Cocoa 
Exchange.  Inc.  ("CSCE")  and  New  York 
Cotton  Exchange  ("NYCE")  (CSCE  and 
NYCE  are  referred  to  collectively  as  the 
"Exchanges")  have  submitted  proposed 
rule  amendments,  incident  to  a  plan  of 
merger,  to  the  Commission  pursuant  to 
Section  5a(a)(12)(A)  of  the  Commodity 
Exchange  Act  ("Act").  Acting  pursuant 
to  authority  delegated  by  Commission 
Regulation  140.96,  the  Division  of 
Trading  and  Markets  ("Division")  has 
determined  to  publish  the  proposal  for 
public  comment.  The  Division  believes 
that  publication  of  the  proposal  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

DATES:  Comments  on  the  proposed 
merger  must  be  received  by  April  6, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Smith,  Attorney,  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington.  D.C.  20581.  Telephone: 
(202)  418-5495;  or  electronic  mail: 
tsmith@cflc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Merger  Agreement 

By  letter  dated  February  5, 1998,  the 
Exchanges  submitted  to  the 
Commission,  pursuant  to  Section 
5a(a)(12)(A)  of  the  Act.  proposed  rule 
amendments  to  implement  a  plan  of 
merger. '  The  proposed  merger  would  be 
effected  in  two  stages:  the  first  stage 
("Initial  Merger")  and  the  second  stage 
("Secondary  Merger"). 

The  Initial  Merger,  which  the 
Exchanges  plan  to  implement  by  June 
30, 1998,  would  involve  the  Exchanges' 
reorganizing  under  the  control  of  a 
common  parent  corporation,  the  Board 
of  Trade  of  the  Qty  of  New  York.  hic. 


("NYBT").2  Following  the  hiitial 
Merger,  CSCE  and  NYCE  would 
continue  to  exist  as  separate  corporate 
entities,  and  all  contract  designations 
and  self-regulatory  functions  would 
remain  intact  at  the  respective 
exchange.  The  members  of  CSCE  and 
NYCE  would  retain  their  respective 
trading  rights  in  CSCE  and  NYCE  as 
provided  by  the  Exchanges'  rules  until 
the  time  of  the  Secondary  Merger.  The 
Secondary  Merger  would  not  occxir  until 
nofes  being  issued  in  the  Initial  Merger, 
as  described  below,  were  paid  in  full.  At 
the  time  of  the  Secondary  Merger,  CSCE 
and  NYCE  would  merge  with  NYBT. 
and  CSCE  and  NYCE  would  no  longer 
exist  as  separate  corporate  entities. 

11.  Terms  of  the  Merger  Proposal 

Pursuant  to  the  Initial  Merger,  full 
members  of  the  Exchanges  would 
relinquish  their  "member"  rights  as  that 
term  is  defined  in  the  NPCL  (i.e.,  voting, 
participation  in  governance  or 
distribution  rights),  and  NYBT  would 
become  the  sole  member  of  CSCE  and 
NYCE.  hi  return,  full  CSCE  members 
would  receive:  (1)  a  Class  A  Full 
Membership  in  NYBT;  (2)  a  cash 
payment  of  $14,300;  (3)  a  fully 
transferable,  non-interest  bearing  note 
for  $85,700  issued  by  NYBT  and 
payable  in  six  armual  installments  of 
$14,283.33;  and  (4)  a  non-voting 
membership  (to  be  denoted  a  "Class  B 
Membership")  in  CFFE  Regulatory 
Services,  LLC  ("CFFE  Regulatory").^ 

Full  NYCE  members  would  receive: 

(1)  a  Class  B  Full  Membership  in  NYBT; 

(2)  a  cash  payment  of  $3,600;  (3)  a  fully- 
transferable,  non-interest  bearing  note 
for  $21,400  issued  by  NYBT  and 
payable  in  six  annual  installments  of 


'  The  proposed  merger  and  rule  amendments 
were  unanimously  adopted,  respectively,  by  the 
CSCE  Board  of  Managers  and  the  NYCE  Board  of 
Managers  at  separate  meetings  held  on  December  4. 
1997.  The  Exchanges'  respective  memberships 
approved  the  merger  on  December  22, 1997. 


'The  NYBT  is  a  corporation  organized  under  the 
New  York  Not-for-Profit  Corporation  Law  ("NPCL") 
and  was  formed  to  act  as  a  holding  company  for  the 
Exchanges. 

'  CFFE  Regulatory  will  be  the  sole  member  of 
Cantor  Financial  Futures  Exchange,  Inc.  ("CFFE") — 
an  exchange  that  recently  submitted  to  the 
Coimnission  an  application  for  designation  as  a 
contract  market  in  US  Treasury  bond,  ten-year  note, 
five-year  note  and  two-year  note  futures  contraas. 
See  63  FR  5505  (February  3. 1998).  CFFE  was 
formed  pursuant  to  an  agreement  between  NYCE 
and  a  subsidiar^pof  Cantor  Fitzgerald.  LP,  an 
interdealer  broker  in  the  US  Treasury  securities 
market,  whereby  Cantor  Fitzgerald  would  provide 
the  use  of  its  electronic  trading  system  for  the 
trading  of  the  various  proposed  US  Treasury  future* 
contracts. 

Pursuant  to  the  Initial  Merger,  each  NYBT  Full 
Member  would  receive,  in  exchange  for  SlOO,  a 
Class  B  Membership  in  CFFE  Regulatory.  In 
aggregate,  the  CFFE  Regulatory  Class  B 
Memberships,  which  would  be  distributed  solely  to 
Full  Members  of  NYBT,  would  represent  90  ptercent 
of  the  economic  interest  of  CFFE  Regulatory.  The 
remaining  10  percent  of  the  economic  interest  in 
CFFE  Regulatory  would  be  held  by  NYCE  in  the 
form  of  a  Class  A  Membership.  NYCE  will  be  the 
sole  voting  member  of  CFFE  Regulatory. 
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$3,566.67;  and  (4)  a  Class  B  Membership 
in  CFFE  Regulatory. 

In  addition  to  the  above,  holders  of 
NYBT  Class  A  Full  Memberships  would 
have  the  right  to  trade  CSCE  futures  and 
option  contracts.  Owners  of  NYBT  Class 
B  Full  Memberships  would  have  the 
right  to  trade  NYC£  futures  and  option 
contracts.*  NYBT  Class  A  and  NYBT 
Class  B  Full  Members,  however,  would 
have  equal  trading  rights  in  any  new 
contracts  that  were  submitted  by  NYBT, 
or  either  of  the  Exchanges  or  any  of  their 
a^iliates,  and  approved  by  the 
Commission  for  trading  subsequent  to 
the  Initial  Merger,  with  certain  limited 
exceptions. 

The  proposal  also  provides  that  CSCE 
associate  memberships  would  be 
converted  to  NYBT  Class  C  Associate 
Memberships.  NYCE  FINEX  licenses 
would  be  converted  to  NYBT  Class  D 
Associate  Memberships,  and  NYCE 
FINEX-Europe  permits  would  be 
converted  to  NYBT  Class  E  Associate 
Memberships.  Each  NYBT  Associate 
Membership  would  maintain  the  right 
to  trade  the  same  futures  and  option 
contracts  that  it  currently  is  permitted  to 
trade  imder  the  Exchanges'  rules. 

The  Secondary  Merger  would  take 
effect  promptly  after  the  full  payment  of 
the  NYBT  notes.  Pursuant  to  the  merger 
plan.  CSCE  and  NYCE  would  merge 
with  NYBT  in  accordance  with  the 
provisions  of  the  NPCL.  and  CSCE  and 
NYCE  would  no  longer  exist  as  separate 
corporate  entities.  The  NYBT  Class  A 
and  NYBT  Class  B  Memberships  would 
be  merged  into  one  class  of  full  NYBT 
memberships  which  would  have  the 
trading  rights  previously  held  by  both 
Class  A  and  Class  B  Memberships  and 


identical  governance  rights.  The  trading 
privileges  of  NYBT  Associate  Members 
would  not  be  affected  by  the  Secondary 
Merger. 

m.  Request  for  Comments 

The  Conmiission  requests  comments 
from  interested  persons  concerning  any 
aspect  of  the  proposed  merger  of  CSCE 
and  NYCE  that  commenters  believe 
raise  issues  imder  the  Act  or 
Commission  regulations,  including  any 
antitrust  imphcations  under  Section  15 
of  the  Act. 

Copies  of  the  proposed  rule 
amendments,  and  related  materials,  are 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street.  NW, 
Washingtcm  D.C.  20581.  Copies  also 
may  be  obtained  through  the  Office  of 
the  Secretariat  at  the  above  address  or 
by  telephoning  (202)  418-5100. 

Any  person  mterested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  merger  or  proposed  rule 
amendments  should  send  such 
conunents,  by  the  specified  date,  to  Jean 
A.  Webb,  Seoetary,  Commodity  Futiu^s 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington  D.C.  20581;  transmitted  by 
facsimile  to  (202)  418-5521;  or  transmit 
them  electronically  to 
secretary@tflc.gov . 

Issued  in  Washington,  D.Q,  on  February 
27, 1998. 
Alan  L.  Seilert, 
Depu  ty  Dinctor 
(FR  Doc.  98-5631  Filed  3-4-98;  8:45  am) 

BILUNG  COM  tSSI-OI-P 


'Furthermore,  NYBT  Class  B  Full  Members  also 
would  retain  their  trading  privileges  in  the  Citrus 
Associates  of  the  New  York  Cotton  Exchange,  Inc. 
("Citrus"),  now  an  afliliate  of  NYCE.  Pursuant  to  a 
reorganization  plan  approved  by  NYCE  and  Citrus, 
members  of  Citrus  will  relinquish  their  "member" 
rights  as  that  term  is  defined  in  the  NPCL.  and 
NYCE  will  become  the  sole  member  of  Citrus. 
Citrus  Class  A  members,  all  of  which  are  NYCE 
members,  will  retain  their  Citrus  trading  privileges, 
and  Citrus  associate  members  will  retain  those 
rights  set  forth  in  the  By-Laws  and  Rules  of  Citrus. 
Citrus  memberships  will  not  be  exchanged  for 
NYBT  memberships.  It  is  anticipated  that  the 
reorganization  will  become  effective  prior  to  the 
Initial  Merger.  Citrus  and  NYCE  have  not  yet 
submitted  proposed  rule  amendments 
implementing  the  NYCE-Citrus  reorganization  to 
the  Commission  for  review  and  approval. 

NYBT  Class  B  Full  Members  also  would  retain 
their  associate  memberships  (Class  A  Memberships) 
in  New  York  Futures  Exchange,  Inc.  ("NYFE"),  a 
wholly-owned  subsidiary  of  NYCE.  Memberships  in 
NYFE  will  not  be  converted  or  exchanged  for 
memberships  in  NYBT.  Pursuant  to  the  By-Laws 
and  Rules  of  NYCE  and  NYFE,  full  NYCE  members 
are  authorized  to  apply  for  Class  A  Memberships  in 
NYFE,  and  NYFE  members  are  authorized  to  apply 
for  Cotton  Associate  Memberships  in  NYCE.  These 
rights  of  associate  memberships  will  be  unaffected 
by  the  merger. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Propoaed  Collection;  Comment 
Request 

AQENCY:  Office  of  Admissions,  HQ 
United  States  Air  Force  Academy. 
action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of 
Admissions  announces  the  proposed 
reinstatement  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  information  collection;  (c) 
ways  to  enhance  the  quaUty,  utiUty.  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Considerations  will  be  given  to 
all  comments  received  by  May  4, 1998. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  the  Air  Force,  HQ 
USAFA/RRED.  Attn:  Patricia  Marinski, 
Academy,  CO  80840. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposed  and 
associated  collection  instruments, 
please  wrrite  to  the  above  address. 

Title.  Associated  Form,  and  OMB 
Number:  United  States  Air  Force 
Academy  Application,  USAFA  Form 
149.  OMB  Number  0701-0087. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  candidate's  high  school 
academic  backgroimd  for  use  in 
determining  eligibility  and  selection  to 
the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  4 ,400. 

Number  of  Respondents:  11,000. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  24 
minutes. 

Frequency:  1. 
SUPPLEMENTARY  INFORMATION: 
Sununary  of  Information  Collection 

°  The  information  collected  on  this 
form  is  required  by  10  U.S.C.  9346.  The 
respondents  are  students  who  are 
apgj^ing  for  admission  to  the  United 
States  Air  Force  Academy.  Each 
student's  high  school  academic 
performance  is  reviewed  to  determine 
eligibility.  If  the  information  on  this 
form  is  not  collected  the  individual 
cannot  be  considered  for  admittance  to 
the  Air  Force  Academy. 
Barbara  A.  Carmichael, 

Alternate  Air  Force  Federal  Begister  Liaison 

Officer. 

[FR  Doc.  98-5702  Filed  3-4-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  University  Board  of  Visitors; 
Meeting 

The  Air  University  Board  of  Visitors 
will  hold  an  open  meeting  on  April  19- 
22, 1998,  with  the  first  business  session 
beginning  at  8:00  a.m.  in  the  Air 
University  Conference  Room  at 
Headquarters  Air  University,  Maxwell 
Air  Force  Base,  Alabama  (5  seats 
available). 

The  purpose  of  the  meeting  is  to  give 
the  board  an  opportimity  to  review  Air 
University  educational  programs  and  to 
present  to  the  Commander,  a  report  of 
their  findings  and  recommendations 
concerning  these  programs. 

For  further  information  on  this 
meeting,  contact  Dr.  Dorothy  Reed, 
Chief  of  Academic  Affairs,  Air 
University  Headquarters,  Maxwell  Air 
Force  Base,  Alabama  36112-6335,  (334) 
953-5159. 
Barbara  A.  Carmichael, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

(PR  Doc.  9a-5645  Filed  3-4-98;  8:45  am) 

BIUINQ  COOE  M10-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Coliection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  March  30, 1998.  A 
regular  cletirance  process  is  also 
bc^iiming.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
May  4, 1998. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afi'airs, 
Attention:  Daimy  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 


Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  Uie 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  7th  & 
D  Streets,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651,  or 
should  be  electronically  mailed  to  the 
internet  address  Pat_Sherrilieed.gov, 
or  should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessfiry  to  the  proper 


functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  2, 1998.  - 

Gloria  Parker, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Tide:  Grants  to  States  for  Training 
Incarcerated  Youth  Offenders — State 
Plan,  Data  Collection. 

Abstract:  To  receive  an  award  under 
the  Youth  Offenders  Program,  a  State 
Correctional  Education  Agency  must 
submit  a  State  Plan  describing  how  the 
program  will  operate.  The  data 
requested  from  the  State  is  necessary  to 
run  the  allocation  formula. 

Additional  Information:  The 
Department  of  Education's  Fiscal  Year 
1998  appropriation  included  $12 
million  to  fund  Grants  to  States  for 
Workplace  and  Community  Transition 
Training  for  Incarcerated  Youth 
Offenders  (Title  X,  Part  E,  Section  1091 
of  the  Higher  Education  Act).  This  is  the 
first  appropriation  for  this  Program.  As 
a  result,  the  Def>artment  needs  State 
Correctional  Education  Agencies  to 
submit  an  application  of  operation.  In 
addition.  States  need  to  submit  data 
concerning  the  number  of  "eligible 
students"  under  the  Program,  so  that  the 
De{>artment  can  run  the  State  allocation 
formula.  The  statute  also  requires  State 
Correctional  Education  Agencies  to 
conduct  an  evaluation  and  to  annually 
report  to  the  Secretary  and  the  Attorney 
General  on  the  results  of  the  evaluation. 

Frequency:  Three-year  plan. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  56. 
Burden  Hours:  9,520. 

(PR  Doc.  98-5706  Filed  3-4-98;  8:45  am] 
BILUNO  COOE  400e-01-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 
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SUMMARY:  The  Deputy  Chief  Information 
Officer.  Office  of  the  Chief  Information 
O^icer,  invites  comments  on  the 
submission  for  0MB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  6, 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-«196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  March  2, 1998. 
Gloria  Parktr, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Follow-up  Study  to  the  National 
Evaluation  of  Homeless  Children  and 
Youth  Program. 

Frequency:  One  time. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  193. 
Burden  Hours:  209. 

Abstract:  This  study  will  follow-up  on 
a  previous  evaluation  of  state  and  local 
efforts  to  serve  the  educational  needs  of 
homeless  children  and  youth  that  was 
conducted  during  the  first  few  months 
of  1994  and  released  in  1995.  This 
follow-up  study  will  gather  data  on  the 
activities  being  conducted  under  the 
McKinney  Act  by  state  and  local 
educational  agencies  to  serve  the 
educational  and  related  needs  of 
homeless  children  and  youth,  and  on 
changes  that  have  occurred  since  the 
program  was  reauthorized  by  the 
Improving  America's  Schools  Act  in 
1994.  Respondents  to  the  survey  are 
State  Coordinators  of  Education  for 
Homeless  Children  and  Youth.  School 
district  administrators,  school  staff, 
human  services  providers,  McKirmey 
subgrant  coordinators,  and 
homelessness  liaisons  will  be 
interviewed  during  site  visits  to  LEAs. 

[FR  Doc.  98-5707  Filed  3-4-98;  8:45  am] 

BILUNG  CODE  4000-01 -U 


DEPARTMENT  OF  EDUCATION 

Federal  Interagency  Coordinating 
Council  Meeting  (FICC) 

AGENCY:  Federal  Interagency 
Coordinating  Council,  Education. 
ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council,  and  invites 
people  to  participate.  Notice  of  this 
meeting  is  required  under  section  685(c) 
of  the  Individuals  with  Disabilities 
Education  Act  and  is  intended  to  notify 
the  general  public  of  their  opportunity 
to  attend  the  meeting.  The  meeting  will 
be  accessible  to  individuals  with 
disabilities. 

DATE  AND  TIME:  Thursday,  January  22, 
1998  from  9:00  a.m.  to  4:30  p.m.  and 
Friday,  January  23,  1998  from  9:00  a.m. 
to  12:00  noon. 


ADDRESSESf  Columbia  Room  of  the 
Holiday  hm  Capitol,  550  C  Street,  S.W., 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Libby  Doggett  or  Kim  Lawrence,  U.S. 
Department  of  Education,  330  C  Street, 
S.W.,  Room  3080,  Switzer  Building, 
Washington.  DC  20202-2644. 
Telephone:  (202)  205-8428  or  (202) 
205-5507.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (202)  205-9754. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Interagency  Coordinating 
Council  (FICC)  is  estabUshed  under 
section  685  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1484a).  The  Council  is  established  to: 
(1)  Minimize  duplication  across  Federal, 
State  and  local  agencies  of  program  and 
activities  relating  to  early  intervention 
services  for  infants  and  toddlers  with 
disabilities  and  their  families  and 
preschool  services  for  children  with 
disabilities;  (2)  ensure  effective 
coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  of  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services. 

At  this  meeting  the  FICC  plans  to 
review  and  adopt  a  strategic  plan  that 
will  guide  the  FICC  work  for  the  next 
three  years,  and  will  help  implement 
changes  to  the  FICC  dictated  by  the 
1997  amendments  to  the  Individuals 
with  Disabilities  Education  Act. 

The  meeting  of  the  FICC  is  open  to  the 
public  and  will  be  physically  accessible. 
Anyone  requiring  accommodations  such 
as  an  interpreter,  materials  in  Braille, 
large  print,  or  cassette  please  call  Kim 
Lawrence  at  (202)  205-8428  ten  days  in 
advance  of  the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  330  C 
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Street,  S.W.,  Room  3080,  Switzer 
Building,  Washington.  DC  20202-2644, 
from  the  hours  of  9:00  a.m.  to  5:00  p.m., 
weekdays,  except  Federal  HoUdays. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  98-5729  Filed  3-4-98;  8:45  am] 
BILUNQ  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Select  Area  Fisheries  Evaluation 
Project 

agency:  Bonneville  Power 
Administration  (BPA).  Department  of 
Energy  (IX)E). 

ACTION:  Notice  of  floodplain  or  floodway 
involvement. 

SUMMARY:  This  notice  announces  BPA's 
proposal  to  place  fish  net  pens,  pilings, 
and  floating  docks  in  floodplains  or 
floodways  located  in  various  bays, 
slo\ighs,  channels,  and  tributaries  of  the 
lower  Columbia  River.  The  goal  of  this 
program  is  to  determine  the  feasibility 
of  creating  or  expanding  select  area, 
known  stock  fisheries  in  the  Columbia 
River  basin  to  allow  harvest  of  strong 
anadromous  salmonid  stocks  while 
providing  greater  protection  of 
depressed  fish  stocks.  In  accordance 
with  DOE  regulations  for  compliance 
with  floodplain  and  wetlands 
environmental  review  requirements, 
BPA  will  prepare  a  floodplain 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain  or 
floodways.  The  assessment  will  be 
included  with  the  revised  Finding  of  No 
Significant  Impact  (FONSI)  being 
prepared  for  the  proposed  project  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act.  A 
floodplain  statement  of  findings  will  be 
included  in  any  finding  of  no  significant 
impact  that  may  be  issued  following  the 
completion  of  the  revised  FONSI. 

DATES:  Comments  are  due  to  the  address 
below  no  later  than  March  20, 1998. 
ADDRESSES:  Submit  comments  to 
Communications,  Bonneville  Power 
Administration — ACS-7,  P.O.  Box 
12999,  Portland,  Oregon  97212.  Internet 
address:  comment@bpa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  Spiering — ECP-4,  Bonneville 
Power  Administration,  P.O.  Box  3821, 
Portland,  Oregon,  97208-3621,  phone 
number  503-230-5756,  fax  number 
503-230-4089. 


SUPPLEMENTARY  INFORMATION:  An 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact  were 
issued  in  May  1995.  BPA  proposes  to 
issue  a  revised  FONSI  supporting  the 
1995  EA  and  including  additional  net 
pen  locations.  Net  pens  may  be  placed 
in  various  bays,  sloughs,  channels,  and 
tributaries  of  the  Columbia  River 
including  areas  in  Clatsop  Coimty  in  the 
State  of  Oregon  and  Columbia  and 
Wahkiakum  Counties  in  the  State  of 
Washington. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland,  Oregon,  on  February 
25. 1998. 

Nancy  H.  Weintraub, 

Acting  NEPA  Compliance  Officer. 

IFR  Doc.  98-5723  Filed  3-4-98;  8:45  am] 

BILUNG  CODE  •4S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  Not.  ER9&-1 842-000;  et  al.] 

California  independent  System 
Operator  Corporation;  Notice  of  Filing 

February  27, 1998. 

Take  notice  that  on  February  12, 13, 
18,  and  19, 1998,  the  CaUfomia 
Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
Meter  Service  Agreements  for 
Scheduling  Coordinators  executed  by 
the  ISO  and  the  following  parties  for 
acceptance  by  the  Commission: 

ER98-1842-O00    QST  Energy  Trading,  Inc. 
ER98-1843-000    City  of  Vernon. 

Department  of  Light  and  Power 
ER9&-1 844-000    Citizens  Power  Sales 
ER98-1 845-000    Southern  Company  Energy 

and  Marketing  L.P. 
ER98-1 846-000    Electric  Clearinghouse.  Inc. 
Enova  Energy,  Inc. 
San  Diego  Gas  &  Electric 


ER98-1 84 7-000 
ER98-1 848-000 

Company 
ER98-184»-000 

Agency 
ER98-1 850-000 

Exchange,  Inc. 
ER98-1851-000    Enron  Power  Marketing, 

Inc. 
ER98-1852-000 

Research,  Inc 
ER98-1853-000 

Inc. 
ER98-1 8  54-000 
ER98-1855-000 
ER98-1 8 56-000 


Northern  California  Power 


Automated  Power 


Symmetry  Device 
NorAm  Energy  Services, 


LG&E  Marketing,  Inc. 
Illinova  Marketing,  Inc. 
Duke  Energy  Trading  & 
Marketing,  LLC. 
ER98-1857-000    Salt  River  Project 

Agricultural  Improvement  and  Power 
District 
ER98-1859-000    Vitol  Gas  &  Electric,  LLC 


ER98-1 860-000 

Company 
ER98-1861-000 
ER98-1862-000 

Company 
ER98-1 863-000 

LLC. 
ER98-1 864-000 
ER98-1 865-000 
ER98-1 866-000 
ER98-1 867-000 
ER98-1 868-000 


Portland  General  Electric 

AIG  Trading  Corporation 
Arizona  Public  Service 

Power  Resource  Managers, 


Avista  Energy,  Inc. 

City  of  Seattle,  City  Light 

Citv  of  Riverside, 


California  Polar  Brokers 

AIG  Trading  Corporation 

Edison  Source 

PacifiCorp 

Montana  Power  Trading  ft 

Marketing  Company 
ER98-1869-000    Southern  California  Edison 

Company 
ER98-1 888-000 
ER98-188»-000 

Department 
ER98-1891-000 

California 
ER98-1924-000    Western  Area  Power 

Administration 
ER98-1925-000    Long  Beach  Generating, 

LLC 
ER98-1926-OO0    El  Segundo  Power 
ER98-1 929-000    Department  of  Water  and 

Power,  City  of  Los  Angeles 
The  ISO  states  that  these  fiUngs  have 
been  served  on  all  parties  Usted  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  PubUc  Utilities  Commission. 

Any  person  desiring  to  be  heard  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  12,  1998.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

David  P.  Boergers, 

Acting  Secretary. 

(FR  Doc.  98-5686  Filed  3^»-98;  8:45  am] 

BILUNQ  CODE  t717-0t-M 


DEPARMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER98-1 870-000  et  al.] 

California  Independent  System 
Operator  Corporation;  Notice  of  Rling 

February  27, 1998. 

Take  notice  that  on  February  12, 12, 
17  and  18, 1998.  the  Cafifomia 
Independent  System  Operator 
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Corporation  (ISO),  tendered  for  filing 
Scheduling  Coordinator  Agreements 
executed  by  the  ISO  and  the  following 
parties  for  acceptance  by  the 
Commission: 

ER9S-1870-000    Citizens  Power  Sales 
ER98-1 883-000    Avista  Energy,  Inc. 
ER98-1 884-000    Synunetry  Device 

Research,  Inc. 
ER98-1887-O00    Qty  of  Riverside 
ER98-191»-000    aty  of  Anaheim,  Public 

Utilities  Department 
ER9S-1928-000    Western  Area  Power 

Administration,  Sierra  Nevada  Region 
ER98-1 834-O00    City  of  Los  Angles. 

Department  of  Water  &  Power 

The  ISO  states  that  these  filings  have 
been  served  on  all  parties  hsted  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  UtiUties  Commission. 

Any  person  desiring  to  be  heard  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  12, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Acting  Secretary. 

(FR  Doc.  9a-5687  Filed  3-4-98;  8:45  am) 
BILLMQ  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-1 907-000] 

California  Independent  System 
Operator  Corporation;  Notice  of  Filing 

February  27. 1998. 

Take  notice  that  on  February  19, 1998. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  Meter  Service  Agreements  for  ISO 
Metered  Entities  executed  by  the  ISO 
and  the  Department  of  Water  and  Power 
and  the  City  of  Los  Angeles  for 
acceptance  by  the  Commission: 

The  ISO  states  that  these  filings  have 
been  served  on  all  parties  listed  on  the 
official  service  list  in  the  above 


referenced  dockets,  including  the 
California  Public  Utilities  Commission. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rule  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  12. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boorgers, 
Acting  Secretary. 

(FR  Doc.  98-5688  Filed  3-4-98;  8:45  am] 
BtLUNQ  OOOE  S/IT-OI-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER9a-1 971  -000] 

California  independent  System 
Operator  Oorporatlon;  Notice  of  Filing 

February  27, 1998. 

Take  notice  that  on  February  20, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  an  amended  Transmission  Control 
Agreement.  The  ISO  states  that  initially, 
the  Transmission  Control  Agreement 
will  be  with  Southern  California  Edison 
Company,  San  Diego  Gas  &  Electric 
Company  and  Pacific  Gas  and  Electric 
Company.  Only  the  ISO  has  executed 
the  Agreement.  The  ISO  states  that  it 
will  submit  the  signature  pages 
containing  the  authorized  signatures  as 
soon  as  they  are  available. 

The  ISO  states  that  the  filing  has  been 
served  on  all  parties  listed  on  the 
official  senrice  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  12, 1998.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers, 

Acting  Secretary. 

(FR  Doc.  98-5689  Filed  3-4-98;  8:45  am] 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-24-002] 

Central  Power  &  Light  Company; 
Notice  of  Filing 

February  27. 1998. 

Take  notice  that  on  February  17, 1998, 
Central  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  888 
First  Street,  N£..  Washington,  D.C. 
20426,  in  accordance  vtrith  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  9, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  mtition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergors, 
Acting  Secretary. 
(FR  Doc.  98-5649  Filed  3-4-98;  8:45  am] 

BILLMQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER88-64-001,  et  al.] 

Metropolitan  Edison  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

February  25, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Metropolitan  Edison  Company 

[Docket  No.  ER98-64-001] 

Take  notice  that  on  December  11, 
1997,  Metropolitan  Edison  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Minnesota  Power  ft  Light  Company 

(Docket  No.  ER98-91 2-000] 

Take  notice  that  on  February  13, 1998, 
Minnesota  Power  ft  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kamps  Propane.  Inc. 

[Docket  No.  ER98-1148-000] 

Take  notice  that  on  February  11, 1998, 
Kamps  Propane,  Inc.,  filed  a  supplement 
to  its  apphcation  for  market-based  rates 
as  power  marketer.  The  supplemental 
information  pertains  to  Kamps  Business 
Activities. 

Comment  date:  March  11, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Micah  Tech  Industries,  Inc. 

[Docket  No.  ER9S-1221-O001 

Take  notice  that  on  February  12, 1998, 
Micah  Tech  Industries,  Inc.,  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  11, 1998,  in 
accordance  vtrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER98-1871-000] 

Take  notice  that  on  February  13, 1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  unexecuted  electric  service 
agreement  under  its  Coordination  Sales 
Tariff  (FERC  Electric  Tariff,  Original 
Volimfie  No.  2)  with  AYP  Energy,  Inc. 
(AYP),  and  PadfiCorp  Power  Marketing 
(PPM).  Wisconsin  Electric  respectftilly 
requests  an  efiiactive  date  of  sixty  days 
bom  the  date  of  filing.  A  refund  report 
was  also  submitted  for  previous 
transactions.  Refunds  were  calciilated 
and  paid  for  the  time  value  of  the 
money  collected  for  service  without 
having  a  service  agreement  in  place. 

Copies  of  the  filing  have  been  served 
on  AYP,  PPM,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-1872-000] 

Take  notice  that  on  February  13, 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  Ohio 
Valley  Electric  Corporation  (OVEC). 

Cinergy  and  OVEC  are  requesting  an 
effective  date  of  January  19, 1998. 

Comment  date:  Marcn  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cinergy  Services,  Inc. 

[Docket  No.  ER9&-1873-000] 

Take  notice  that  on  February  13, 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinei^'s  Open  Access 
Transmission  Service  Tariff  (the  Tariff), 
entered  into  between  Cinergy  and 
FirstEnergy  Corp.  (FirstEnergy). 

Cineigy  and  rirstEnergy  are 
requesting  an  effective  date  of  January 
31, 1998. 

Comment  date;  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-1 874-000] 

Take  notice  that  on  February  13, 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
imder  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff), 
entered  into  between  Cinergy  and 
Cinergy  Services,  Inc.  (Cinergy,  the 
Customer). 

Cinergy  and  Cinergy,  the  Customer 
are  requesting  an  effective  date  of 
February  1, 1998. 

Comment  date:  March  11, 1998,  in_ 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-1 875-000] 

Take  notice  that  on  February  13, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed  a 
service  agreement  with  Colorado 
Springs  Utilities  for  service  under  its 
Non-Firm  Point-to-Point  open  access 
service  tariff  for  its  operating  division, 
WestPlains  Energy-Colorado. 

CoiTunent  date:  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  UtiUCorp  United  Inc. 

(Docket  No.  ER98-1876-000] 

Take  notice  that  on  February  13, 1998, 
UtiliCorp  United  Inc.  (UtiUCorp),  filed  a 
service  agreement  with  Colorado 
Springs  Utihties  for  service  under  its 
Short-Term  Firm  Point-to-Point  open 


access  service  tariff  for  its  operating 
division,  WestPlains  Energy-Colomdo. 

Comment  date:  March  11, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Idaho  Power  Company 

[Docket  No.  ER98-1877-O001 

Take  notice  that  on  February  13, 1998. 
Idaho  Power  Company  (ffC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  imder  Idaho  Power 
Company  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff, 
between  Idaho  Power  Company  and  NP 
Energy. 

Comment  date:  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER98-1 878-000] 

Take  notice  that  on  February  13. 1998. 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  Griffin  Eneigy  Marketing. 
L.LC.,  Tenaska  Power  Services 
Company  as  custraners  under  the  terms 
of  Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effiective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Griffin  Eneigy  Marketing,  L.LC, 
Tenaska  Power  Services  Company  and 
the  Pubhc  Utilities  Commission  of  Ohio. 

Comment  date:  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER98-1879-000] 

Take  notice  that  on  February  13, 1998. 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
three  (3)  service  agreements  for  firm 
transmission  service  imder  Part  II  of  its 
Transmission  Services  Tariff  with: 

1.  Amoco  Energy  Trading  Corporation 

2.  Columbia  Power  Marketing 
Corporation 

3.  Equitable  Power  Service  Company 
and  two  (2)  service  agreements  for  non- 
finn  transmission  service  under  Part  II 
of  its  Transmission  Services  Tariff  with: 

1.  Amoco  Energy  Trading  Corporation 

2.  Colimibia  Power  Marketing 
Corporation 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreement. 
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Comment  dafe:  March  11,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER98-1 880-0001 

Take  notice  that  on  February  11, 1998, 
Puget  Sound  Energy,  Inc.,  tendered  for 
fiHng  Procedure  Number  1,  to  the  1997 
Agreement  for  Hourly  Coordination  of 
Projects  on  the  Mid-Columbia  River 
which  establishes  notification 
guidelines  and  procedures.  A  copy  of 
the  filing  was  served  upon  all  parties  to 
the  1997  Agreement  for  Hourly 
Coordination  of  Projects  on  the  Mid- 
Columbia  River. 

Comment  date:  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER98-1881-O00I 

Take  notice  that  on  February  13, 1998, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  Griffin  Energy  Marketing, 
L.L.C.,  Tenaska  Power  Services 
Company  as  customers  under  the  terms 
of  Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  elective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Griffin  Energy  Marketing,  L.L.C., 
Tenaska  Power  Services  Company  and 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Commonwealth  Electric  Company 
and  Cambridge  Electric  Light  Company 

IDocket  No.  ER98-1 882-000] 

Take  notice  that  on  February  13, 1998, 
Commonwealth  Electric  Company 
(Commonwealth),  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  between 
the  Companies  and  the  following 
Market-Based  Power  Sales  Customers 
(collectively  referred  to  herein  as  the 
Customers): 

Cinergy  Capital  &  Trading,  Inc. 

The  Cincinnati  Gas  &  Electric  Company, 

PSI  Energy,  Inc.,  and  Cinergy 

Services,  Inc. 
PacifiCorp  Power  Marketing,  Inc. 

These  Service  Agreements  specify 
that  the  Customers  have  signed  on  to 
and  have  agreed  to  the  terms  and 


conditions  of  the  Companies'  Market- 
Based  Power  Sales  Tariffs  designated  as 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  9). 
These  Tariffs,  accepted  by  the  FERC  on 
February  27.  1997,  and  which  have  an 
effective  date  of  February  28. 1997,  will 
allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled  short- 
term  transactions  under  which  the 
Companies  will  sell  to  the  Customers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

The  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement. 

Comment  date:  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER98-1 885-0001 

Take  notice  that  on  February  13,  1998, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
a  Consent  to  Assignment  under  which  a 
long  term  power  sales  agreement  with 
Ohio  Edison  Company  and 
Pennsylvania  Power  Company 
(collectively  Ohio  Edison  System) 
would  be  assigned  to  Ohio  Edison 
System's  newly  formed  corporate 
parent,  FirstEnergy  Corporation. 
SIGECO  has  requested  waiver  of  notice 
to  allow  the  assignment  of  the  service 
agreements  to  become  effective  as  of 
January  1,1998. 

Comment  date;  March  11,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Idaho  Power  Company 

[Docket  No.  ER98-1 886-000] 

Take  notice  that  on  February  13, 1998, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  6, 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  each  of  the 
following:,Salt  River  Project;  Powerex; 
City  of  Buibank;  Rainbow  Energy; 
PacifiCorp. 

Comment  date:  March  11, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Central  Illinois  Light  Company  QST 
Energy  Tradiqg,  Inc.,  Cinergy  Corp., 
Cincinnati  Gas  &  Electric  Company,  PSI 
Energy,  Inc.,  New  England  Power 
Company,  Massachusetts  Electric 
Company,  Naatucket  Electric  Company, 
The  Narragansett  Electric  Company, 
Granite  State  Electric  Company,  Orange 
&  Rockland  Utilities  Inc.,  Public 
Service  Company  of  Colorado 
Cheyenne  Light,  Fuel  &  Power 
Company,  UGI  Utilities,  Inc.,  Vermont 
Electric  Power  Company,  Inc. 

[Docket  Nos.  OA97-451-001,  OA97-596- 
001,  OA97-419->001.  OA97-127-001,  OA97- 
121-001,  OA97-291-001,  OA97-485-001, 
andOA97-444-0011 

Take  notice  that  the  companies  listed 
in  the  above-captioned  dockets 
submitted  revised  standards  of  conduct ' 
under  Order  No.  889  et  seq.^  The 
revised  standards  were  submitted  in 
response  to  the  Commission's  January 
15, 1998,  order  on  standards  of 
conduct. 3 

Comment  date:  March  12, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergtrs, 
Acting  Secretary. 
[PR  Doc.  98-5684  Filed  3-4-98;  8:45  am] 

BILUNQ  CODE  6717-01-P 
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'  The  revised  sttndards  were  submitted  between 
February  13  and  February  17, 1998. 

'  Open  Access  Same-Time  Information  System 
(Formerly  Real-Time  Information  Network)  and 
Standards  of  Conduct,  61  PR  21737  (May  10. 1996), 
FERC  Stats.  &  Regs.,  Regulation  Preambles  January 
1991-Iune  1996  131,035  (April  24.  1996):  Order 
No.  889-A.  order  on  rehearing,  62  FR  12484  (March 
14.  1997),  ni  FERC  Stats.  &  Regs.  1 31,049  (March 
4.  1997);  Order  No.  889-B.  rehearing  denied,  62  FR 
64715  (December  9. 1997),  81  FERC1 61.253 
(November  25, 1997). 

^  Atlantic  City  Blectric  Company,  et  at.,  82  FERC 
161.028(1998). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cominlsaion 

[Proiwt  Na  8825-007] 

Neehkoro  Power  Aseociates;  Notice  of 
Availability  of  Environmental 
Asaeeement 

February  27, 1998. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commissim's  (Commission's) 
regulations,  IB  CFR  part  380  (Order  486, 
52  F.R.  47897),  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
an  exemption  surrender  application  for 
the  Morley  Dam  Project,  No.  8825-007. 
The  Morley  Dam  Project  is  located  on 
the  Little  Muskegon  River  in  Mescosta 
Coimty,  Michigan.  The  EA  finds  that 
approving  the  appUcation  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quaUty  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission's  Reference 
and  Information  Center,  Room  2A,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  Please  submit  any  comments 
within  30  days  from  the  date  of  this 
notice.  Any  comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
David  P.  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426.  Please  affix  Project  No.  8825-007 
to  all  comments.  For  further 
information,  please  contact  the  project 
manager,  Ms.  Hillary  Berlin,  at  (202) 
219-0038. 
David  P.  BosrgBn, 
Acting  Secretary. 

[FR  Doc  98-5685  Filed  3-4-98;  8:45  am] 
BRUNO  CODE  •ri7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

Notice  of  Surrender  of  Licenae 

Pebmaiy  27, 1998. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  AppUcation:  Surrender  of 
License. 

b.  Project  No.:  4316-027. 

c.  Date  filed:  OcXohei  24, 1997. 


d.  Applicant:  Galloway,  Inc. 

e.  Name  of  Project:  Blue  Valley 
Ranch. 

f.  Location:  On  the  Blue  River  in 
Grand  County,  Colorado. 

g.  File  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-«25(r). 

h.  Applicant  Contact:  Mr.  Michael  F. 
Browning,  Porzak,  Browning  &  Johnson, 
929  Pearl  Street,  Suite  300,  Boulder,  CO 
80302,  (303)  443-6800. 

i.  FEi?C  Contort:  Thomas  F. 
Papsidero,  (202)  219-2715. 

I.  Comment  Date;  April  13, 1998. 

k.  Description  of  Filing:  The  Ucensee 
requests  to  surrender  the  license  for  the 
Blue  Valley  Ranch  Project  AKA  Blue 
Valley  Ranch  No.  1  Project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2  k 
D2. 

B.  Comments,  protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPLICATION,"  "PROTEST."  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  appUcation  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  A  copy  of  a 
notice  of  intent,  competing  appUcation, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
AppUcant  specified  in  the  particular 
appUcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
&v)m  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 


specified  for  filing  comments,  it  will  be 

presimied  to  have  no  comments.  One 

copy  of  an  agency's  comments  must  also 

be  sent  to  the  AppUcant's 

representatives. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-5638  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

Notice  of  Surrender  of  Ucartae 

February  27, 1998. 

Take  notice  that  the  foUowing 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  4444-016. 

c.  Date  filed:  October  24, 1997. 

d.  Applicant:  Galloway,  Inc. 

e.  Name  of  Project:  Blue  Valley  Ranch 
No.  2. 

f.  Location:  On  the  Blue  River  in 
Grand  Coimty,  Colorado. 

g.  File  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Michael  F. 
Browning,  Porzak,  Browning  &  Johnson, 
929  Pearl  Street,  Suite  300,  Boulder,  CO 
80302,  (303)  443-6800. 

i.  FERC  Contact:  Thomas  F.  Papsidero 
(202)  219-2715. 

j.  Comment  Date:  Auril  13, 1998. 

k.  Description  of  Filing:  The  Ucenaee 
requests  to  surrender  the  Ucense  fm  the 
Blue  Valley  Ranch  No.  2  Project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2  & 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  many  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

C2.  Filing  and  Service  of  ResfKinsive 
Docummts — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 
"RECOMMENDATIONS  FOR  TERMS 
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AND  CONDITIONS."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
,\PPUCATION"  "PROTEST."  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
h-om  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergen, 
Acting  Secretary. 
[FR  Doc.  98-5639  Filed  3-4-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6973-0] 

Agency  Information  Collection 
Activities 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (0MB). 
Before  submitting  the  ICRs  to  0MB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  4, 1998. 
ADDRESSES:  Office  of  Enforcement  and 
Compliance  Assurance,  Office  of 
Compliance.  People  interested  in  getting 
copies  of  these  ICRs  should  direct 
inquires  or  comments  to  the  Office  of 
Compliance,  Mail  Code  2224A,  401  M 
Street  S.W.,  Washington,  D.C.  20460. 


Information  may  also  be  acquired 
electronicaDy  through  the  Enviro$en$e 
Bulletin  Board,  (703)  908-2092  or  the 
Enviro$en$e  WWW/Internet  Address, 
http//wastenot.inel.gov./envirosense/. 
All  responses  and  comments  will  be 
collected  regularly  for  Enviro$en$e. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Howie,  (202)  564-4146, 
facsimile  number  (202)  564-0085,  e- 
mail: 

(howie.steiAen@epamail.epa.gov.),  for 
Producers  of  Pesticides;  Scott  Throwe, 
(202)  564-7013,  Facsimile  number  (202) 
564-0050,  e-mail: 

{throwe.scott@epamail.epa.gov.),  for 
NSPS  Subpart  F,  Portland  Cement;  Dan 
Chadwick,  (202)  564-7054,  Facsimile 
number  (202)  564-0050,  e-mail 
(chadwick.dan@epamail.gov),  for  NSPS 
Subpart  Y,  Coal  Preparation;  Stephen 
Howie,  (202)  564-4146,  Facsimile 
number  (202)  564-0085,  e-mail: 
(howie.steiAen@epamail.epa.gov),  for 
NSPS  Subpart  NN,  Phosphate  Rock; 
Maria  Malave,  (202)  564-7027, 
Facsimile  number  (202)  564-0050,  e- 
mail(MALAVE.MARL\  ©EPAMAIL. 
EPA.GOV.).  for  NSPS  Subpart  VW, 
Polymeric  Coating  of  Supporting;  and 
Virginia  Lathrop,  202/564-7057, 
Facsimile  number  202/564-0050,  e- 
mail:  (lathrop.virginia  @epamail. 
epa.gov.),  for  NESHAP  Subpart  Y, 
Marine  Vessel  Loading. 
SUPPLEMENTARY  INFORMATION: 

Producers  of  Pesticides,  Recordkeeping 
Requirements  for  Producers  of 
Pesticides  Under  Section  8  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  as  amended  (FIFRA) 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
produce  pesticides. 

Title:  Recordkeeping  Requirements 
for  Producers  of  Pesticides  under 
section  8  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  as 
amended  (FIFRA).  OMB  Control 
Number  2070-0028,  expires  8/31/98. 

Abstract:  Section  8  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  states  that  the 
Administrator  of  the  Environmental 
Protection  Agency  may  prescribe 
regulations  requiring  producers, 
registrants  and  applicants  for 
registration  to  maintain  such  records 
with  respect  to  their  operations  and  the 
effective  enforcement  of  this  Act  as  the 
Administrator  determines  are  necessary 
for  the  effective  enforcement  of  FIFRA 
and  to  make  such  records  available  for 
inspection  end  copying  as  specified  in 
the  statute.  The  regulations  at  40  CFR 
Part  169  (Books  and  Records  of 
Pesticide  Production  and  Distribution) 


specify  the  following  records  that 
producers  must  keep  and  the 
disposition  of  those  records:  production 
data  for  pesticides,  devices,  or  active 
ingredients  (including  pesticides 
produced  piu-suant  to  an  experimental 
use  permit);  receipt  by  the  producer  of 
pesticides,  devices,  or  active  ingredients 
used  in  producing  pesticides;  deUvery, 
moving,  or  holding  of  pesticides; 
inventory;  domestic  advertising  for 
restricted  use  pesticides;  guarantees; 
exports;  disposal;  hiunan  testing;  and 
tolerance  petitions.  Additionally, 
section  8  gives  the  Agency  inspectional 
authority  to  monitor  the  validity  of 
research  data  (Including  raw  data), 
including  data  developed  in  accordance 
with  Good  Laboratory  Practice 
Standards,  and  used  to  support 
pesticide  registration.  The  EPA  or 
States/Indian  Tribes  operating  under 
Cooperative  Enforcement  Agreements 
make  use  of  the  records  required  by 
section  8  through  periodically 
inspecting  them  to  help  determine 
FIFRA  compliance  of  those  subject  to 
the  provisions  of  the  Act.  In  addition, 
producers  themselves  make  use  of  such 
records  in  ord^r  to  comply  with 
reporting  requirements  under  FIFRA 
section  7  and  40  CFR  Part  167.85. 
(Those  reporting  requirements, 
concerning  the  types  and  amounts  of 
pesticides  produced  annually  at  each 
producing  site,  are  addressed  in  the  ICR 
entitled  "Pesticide  Report  for  Pesticide- 
Producing  Establishments,"  OMB 
Docket  Number  2000-0029.) 

Since  most  of  the  records  required  to 
be  maintained  are  likely  to  be  collected 
and  maintained  in  the  course  of  good 
business  practice,  the  records  are 
generally  stored  on  site  at  either  the 
establishment  producing  the  pesticide 
or  at  the  place  of  business  of  the  person 
holding  the  registration.  However,  the 
registrant  may  decide  to  transfer  records 
relating  to  disposal  of  pesticides  and 
human  testing  to  EPA  for  storage 
because  of  a  twenty  year  retention 
requirement  for  the  records.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  {jermitting 
electronic  submission  of  responses. 

Burden  Statement:  The  average 
annual  burden  to  industry  for  this 
collection  of  information  is  estimated  to 
be  2  hours  per  response,  including  time 
for  reviewing  instructions,  planning 
activities,  gathering  and  reviewing  for 
accuracy,  and  storing  or  maintaining  the 
information.  An  estimated  12,336 
prodiKing  establishments  must  respond 
annually  to  this  burden,  for  a  total 
burden  of  24.672  hours.  The  estimated 
number  of  establishments  for  this  ICR  is 
based  on  the  fact  that  there  are  12,336 
pesticide  producing  estabHshments 
currently  registered  with  EPA.  This  is 
not  significantly  different  from  the 
12,683  establishments  that  were 
registered  at  the  time  of  the  last  ICR 
renewal  three  years  ago.  EPA  does  not 
expect  any  significant  changes  in  the 
regulatory  program  or  in  the  industry 
that  would  change  the  number  of 
producers  during  the  next  three  years. 
Therefore,  EPA  believes  that  the  current 
tally  of  registered  estabUshments  is  a 
reliable  estimate  of  the  average  number 
of  respondents  for  the  next  three  years. 
This  estimate  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
vahdating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

NSPS  Subpart  F,  Portland  Cement 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  portland 
cement  plants  with  the  following  « 

facilities:  kilns,  clinker  coolers,  raw  mill 
systems,  raw  mill  dryers,  raw  material 
storage,  chnker  storage,  finished 
product  storage,  conveyor  transfer 
points,  bagging  and  bulk  loading  and 
unloading  systems. 


Title:  NSPS  Subpart  F,  Portland 
Cement.  OMB  Control  Number  2060- 
0025,  expires  8/31/98. 

Abstract:  The  Administrator  has 
judged  that  PM  emissions  from  portland 
cement  plants  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Owners/operators  of  portland 
cement  plants  must  notify  EPA  of 
construction,  modification,  startups, 
shut  downs,  date  and  results  of  initial 
performance  test  and  excess  emissions. 
In  order  to  ensure  compliance  with  the 
standards  promulgated  to  protect  pubUc 
health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  6750  hours.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  pujposes  of  collecting, 
vaUdating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 


existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  94. 

Estimated  Number  of  Respondents: 
72. 

Frequency  of  Response:  1. 

Estimated  Number  of  Responses:  72. 

Estimated  Total  Annual  Hour  Burden: 
6750  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $342,019.20. 

NSPS  Subpart  Y,  Coal  Preparation 

Affecii  I  1  ittities:  Entities  potentially 
affected  by  this  action  are  those  coal 
preparation  plants  which  process  more 
than  200  tons  per  day  for  which 
construction  is  or  was  commenced  after 
October  24. 1974. 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Subpart  Y, 
Standards  of  performance  for  Coal 
Preparation  plants — Reporting  and 
Recordkeeping,  OMB  Control  Nimiber 
2060-0122.  expires  8/31/98.  This  is  a 
request  for  extension  of  a  currently 
approved  information  collection. 

Abstract:  This  ICR  is  for  an  extension 
of  an  existing  information  collection  in 
support  of  the  Clean  Air  Act.  as 
described  imder  the  general  NSPS  at  40 
CFR  60.7—60.8  and  the  specific  NSPS 
regulating  emissions  from  coal 
preparation  plants  at  40  CFR  60.253. 
The  information  will  be  used  by  EPA  to 
direct  monitoring,  inspection  and 
enforcement  efforts,  thereby  ensuring 
facility  compHance  with  the  NSPS. 

Owners  and  operators  of  all  new 
facilities  subject  to  this  NSPS,  estimated 
at  18  facilities  per  year,  must  provide 
EPA  with: 

(1)  Notification  of  the  date  of 
construction  or  reconstruction, 

(2)  Notification  of  the  anticipated  and 
actual  dates  of  the  start  up,  and 

(3)  Notification  of  the  date  for 
continuous  monitoring  system  (CMS) 
demonstration.  The  EPA  estimates  the 
respondent  universe  to  expand  at  an 
annual  rate  of  18  new  facilities  over  the 
next  3  years. 

Owners  and  operators  of  all  affected 
facilities  must  report  to  EPA:  (1)  Any 
physical  or  operational  change  to  their 
facility  which  may  result  in  an  increase 
in  the  regulated  pollutant  emission  rate. 
An  estimated  18  existing  facihties  will 
submit  reports  of  physical  or 
operational  changes  each  year,  over  the 
next  three  years.  All  fodUties  must 
maintain  records  on  the  facility 
operation  that  document:  (1)  llie 
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occurrence  and  duration  of  any  startups, 
shutdowns,  and  malfunctions;  (2) 
measurements  of  particulate  matter 
(PM)  emissions;  (3)  pressure  drops 
across  any  scrubber  system;  and  (4)  the 
initial  performance  test  results  of  the 
CMS  demonstration.  All  subject 
facilities  must  maintain  records  related 
to  compliance  for  two  years. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(!)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currently  approved  1993 
Information  Collection  Request(ICR). 
Where  applicable,  the  Agency  identified 
specific  tasks  and  made  assumptions, 
while  being  consistent  with  the  concept 
of  burden  under  the  Paper  Reduction 
Act. 

Public  reporting  burden  for  facilities 
subject  to  this  collection  of  information 
is  estimated  to  average  86.5  hours  per 
response  for  new  facilities  and  12  hours 
per  response  for  existing  facilities 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data, 
and  completing  and  reviewing  the 
collection  of  information.  Public 
recordkeeping  burden  is  estimated  to 
average  26  hours  per  recordkeeper 
annually.  The  estimated  number  of 
respondents  for  this  NSPS  is  18  new 
facilities  and  18  existing  facilities.  The 
frequency  of  response  is  one  time  for 
new  facilities  and  occasionally  for 
existing  facilities. 


This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

NSPS  Subpart  NN,  Phosphate  Rock 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  phosphate  rock  plants. 

Title:  NSPS  Subpart  NN  Phosphate 
Rock  Plants.  OMB  Number  2060-0111, 
expires  08/31/98. 

Abstract:  Particulate  matter  emissions 
from  phosphate  rock  plants  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Therefore, 
NSPS  were  promulgated  for  this  source 
category. 

The  control  of  emissions  of 
particulate  matter  from  phosphate  rock 
plants  requires  not  only  the  installation 
of  properly  designed  equipment,  but 
also  the  operation  and  maintenance  of 
that  equipment.  Emissions  of  particulate 
matter  from  phosphate  rock  plants  are 
the  result  of  operation  of  the  calciners, 
dryers,  grinders,  and  ground  rock 
handling  and  storage  facilities.  These 
standards  rely  on  the  capture  of 
particulate  emissions  by  a  baghouse  or 
wet  scrubber. 

In  order  to  ensure  compliance  with 
these  standards,  adequate  recordkeeping 
is  necessary.  In  the  absence  of  such 
information  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimire  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  average 
annual  burden  to  the  industry  over  the 
next  three  years  is  estimated  to  be  2069 
person  hours.  This  is  based  on  a  total  of 
22  plants  and  an  estimated  per-plant 
burden  of  approximately  94  hours.  This 
estimate  assumes  that  all  plants 
estimated  to  be  in  existence  during  the 
last  ICR  will  operate  throughout  the 
next  three  years,  and  that  no  new  plants 
will  be  constructed  during  the  next 
three  years.  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

NSPS  Subpart  VW,  Polymeric  Coating 
of  Supporting 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  facilities  of 
each  coating  operation  and  any  on-site 
coating  mix  preparation  equipment  used 
to  prepare  coatings  for  the  polymeric 
coating  of  supporting  substrates  for 
which  construction,  modification  or 
reconstruction  after,  April  30,  1987,  the 
date  of  proposal. 

Title:  New  Source  Performance 
Standards  (NSPS)  for  the  Polymeric 
Coating  of  Supporting  Substrates 
Facilities,  Part  60,  Subpart  VW;  OMB 
Control  Number  2060-0181,  expires  8/ 
31/98. 

Abstract:  In  addition  to  the 
monitoring,  recordkeeping  and 
notification  requirements  specified  in 
»the  General  ft-ovisions  in  §  60.7(a),  (b), 
(d)  and  (f),  and  §  60.8(a)  and  (d),  owmers 
or  operators  are  to  comply  with  the 
requirements  specified  in  NSPS  Subpart 
VW,  as  follows: 

•  Install  and  calibrate  all  monitoring 
devices  required  under  the  provisions  of 


UMI 


§  60.744  according  to  the  manufacturer's 
specifications,  prior  to  the  initial 
performance  test  in  location  such  that 
representatives'  values  of  the  monitored 
parameters  will  be  obtained.  The 
parameters  to  be  monitored  shall  be 
continuously  measured  and  recorded 
during  each  performance  test. 

•  Maintain  records  of  all 
measurements  of  performance  test  and 
results  including  estimates  of  projected 
and  actual  VOC  use  and  monitored 
operating  parameters  use  in 
demonstrating  compliance,  as  required 
by  §  60.747.  Records  must  be  retained 
for  at  least  2  years. 

•  Reporting  requirements  include:  (1) 
report  on  the  initial  compliance  report 
that  includes  initial  performance  test 
results,  the  monthly  schedule  to  be  used 
in  making  compliance  determinations, 
design  and  equipment  specifications 
and  compliance  method;  (2) -semiannual 
reports  of  compliance  and  of  statement 
of  no  exceedances;  (3)  semiannual 
reports  of  monitoring  exceedance;  and, 
(4)  quarterly  reports  of  periods  of 
noncompliance  recorded  under 

§  60.744(b)  and  (c). 

•  Any  affected  facility  for  wrhich  the 
amount  of  VOC  used  is  less  than  95  Mg 
per  12-month  period  is  subject  only  to 
the  requirements  of  §§  60.744(b), 
60.747(b)  and  60.747(c). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
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for  the  currently  approved  1995 
Information  Collection  Request  (ICR). 
Where  appropriate,  the  Agency 
identified  specific  tasks  and  made 
assumptions,  while  being  consistent 
with  the  concept  of  burden  under  the 
Paper  Reduction  Act.  A  burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

This  estimate  is  based  on  the 
assumption  that  there  would  be  7  new 
affected  facilities  over  the  three  years  of 
the  existing  ICR  and  that  there  were 
approximately  31.2  sources  in  existence 
at  the  start  of  the  three  years  covered  by 
the  ICR.  The  armual  burden  of  reporting 
and  recordkeeping  requirements  for 
facilities  subject  to  Subpart  VW  are 
summarized  by  the  following 
information.  The  reporting  requirements 
are  as  follows:  Read  Instructions  (1 
person-hour).  Initial  performance  test 
(280  person-hours).  It  is  assumed  that 
20%  of  tests  are  repeated  due  to  failure. 
Estimates  for  report  writing  are: 
Notification  of  construction/ 
reconstruction  (2  person-hours). 
Notification  of  anticijjated  startup  (2 
person-hours).  Notification  of  actual 
startup  (1  person-hour).  Notification  of 
initial  performance  test  (2  person- 
hours),  Report  of  performance  test 
(included  in  reporting  requirements 
listed  above).  Monthly  complying  test 
(90  person-hours),  Report  of  monitoring 
exceedances  and  periods  of 
noncompliance  (16  person-hours). 
Report  of  no  excess  emissions  (8  person- 
hours),  and  Report  of  physical/ 
operational  changes  (4  person-hours). 
We  assume  to  estimate  the  reporting 
requirement  burden  that:  1)  20  percent 
of  sources  report  monitoring 
exceedances  or  periods  of 
noncompliance  quarterly,  2)  80  percent 
of  lines  report  no  excess  emissions 
semiannually,  3)  operating  parameters 
recorded  350  days  per  year,  and  4)  one 
ocoirrence  per  week  of  shutdown  or 
malfunction.  Records  must  be  kept  for  a 


period  of  two  years.  The  average  burden 
to  industry  over  the  three  years  of  the 
current  ICR  from  these  recordkeeping 
and  reporting  requirements  was 
estimated  to  be  5.957.57  person-hours. 

NESHAP  Subpart  Y,  Marine  Vessel 
Loading 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which: 
are  in  the  standard  industrial  code  4491, 
for  Marine  Cargo  Handling. 

Title:  Federal  Standards  for  Marine 
Tank  Vessel  Loading  and  Unloading 
Operations,  and  National  Emission 
Standards  for  Hazardous  Air  pollutants 
for  Marine  Tank  Vessels  Loading  and 
unloading  operations.  0MB  control 
number  2060-0289,  expires  9/30/98.  [40 
CFR  63.560  et.seq.) 

Abstract:  The  respondents  are  owners 
or  operators  of  new  and  existing  marine 
tank  vessel  loading  facilities  that  are  in 
operation  after  promulgation  of  the 
federal  standards  and  NESHAP  in  1995.  • 
There  are  an  estimated  1,500  marine 
tank  vessels  loading  facilities 
nationwide.  Of  these  approximately  20 
have  annual  gasoline  throughput  greater 
than  10  million  barrels  (bbl)  or  annual 
crude  oil  throughput  greater  than  200 
million  bbl  and  are  required  to  control 
emissions  of  volatile  organic 
compounds  (VOC)  and  hazardous  air 
pollutants  (HAP)  under  section  183(f) 
for  the  Clean  Air  Act  (the  ACT).  These 
facihties  would  require  the  application 
of  reasonably  available  control 
technology  (RACT).  Excluding  the  20 
facilities  subject  the  RACT, 
approximately  85  facilities  have  annual 
HAP  emissions  of  greater  than  15  tons 
and  would  be  required  to  control 
emissions  of  HAP  under  Section  112(d) 
of  the  Act.  These  facilities  would  be 
subject  to  NESHAP  and  would  require 
the  apphcation  of  maximum  available 
control  technology  (MACT).  The 
number  of  new  marine  tank  vessel 
loading  facilities  is  expected  to  be  low 
because  no  net  growth  is  predicted  for 
this  industry. 

Facilities,  required  to  install  controls 
under  these  standards  or  that  have  to 
fulfill  the  applicable  rep>orting  and 
record  keeping  requirements  of  the 
general  provisions  of  40  CFR  Part  63, 
submit  the  following  reports:  (1)  initial 
notification  of  applicability  report;  (2) 
notification  of  intent  to  do  performance 
testing  and  monitoring  system 
performance  evaluation:  (3)  initial 
notification  of  compliance  status;  (4) 
operation  and  Maintenance  records 
(including  inspection  schedule);  (5) 
monitoring  records;  and  (6)  annual 
reports  of  exceedences  of  the  emission 
limits  (ongoing  compliance  status 
reports).  Annual  reports  of  any 
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exceedences  of  monitored  values  and 
description  and  timing  of  steps  taken  to 
address  the  cause  of  the  exceedances 
would  also  be  required.  These  facilities 
must  also  maintain  documentation  that 
the  vessels  loaded  at  the  facilities  are 
vapor  tight.  Consistent  with  the  general 
provisions  of  40  CFR  63.  all  information 
will  be  make  readily  available  to  the 
Administrator  or  delegated  state 
authority  upon  request  for  a  minimum 
of  5  years. 

All  reports  are  submitted  to  the 
respondent's  state  or  Local  agency 
whichever  has  been  delegated 
enforcement  authority  by  EPA.  The 
information  is  used  to  determine  that 
sources  subject  to  RACT  and  MACT  are 
achieving  the  standards. 

The  EPA  is  required  under  Section 
183(f]  of  the  Act  to  regulate  emissions 
of  VOC  and  HAP.  The  EPA  is  also 
required  under  section  112(d)  of  the  Act 
to  regulate  emissions  of  HAP  listed  in 
section  112(b).  The  predominant  HAP 
emitted  during  vessel  loading 
operations  include  hexane,  benzene, 
toluene,  and  methanol.  Other  less 
frequently  emitted  HAP  include  xylenes 
and  ethyl  benzene. 

Certam  records  and  reports  are 
necessary  to  enable  the  Administrator 
to:  (1)  identify  new,  modified, 
reconstructed,  and  existing  resources 
subject  to  the  standards  and  (2)  ensure 
that  the  standards,  which  are  based  on 
RACT  and  MACT,  are  being  achieved. 
These  records  and  reports  are  required 
under  the  general  provisions  of  40  CFR 
63  Subpart  A  (authorized  under  sections 
101, 112, 114, 116,  and  301  of  the  Clean 
Air  Act  as  amended  by  public  101-549 
[42  U.S.C.  7401.  7412,7414,  7416, 
76011). 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

All  information  submitted  to  the 
Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  title  40,  Chapter  1, 
part  2,  Subpart  B,  confidentiality  of 
business  information  (see  40  CFR  part  2; 
41  CFR  36902,  Sept.  1, 1997,  amended 
by  43  FR  39999,  Sept.  8,  1978  ;  43  FR 
42251,  September  28, 1978;  44  FR 
17674,  March  23. 1979.). 

The  primary  industry  Standard 
Industrial  Classification  code  for  this 
industry  and  respondents  is  4491,  for 
Marine  Cargo  Handling.  The 
information  collected  by  the  Agency  is 
used  by  Agency  personnel  to  (1)  identify 
new,  modified,  reconstructed  ,  and 


existing  sources  subject  to  the 
standards;  (2)  ensure  that  RACT  and 
MACT  are  being  properly  applied;  and 
(3)  ensure  that  emission  control  systems 
used  by  owner  or  operator  to  meet  the 
standards  are  properly  operated  and 
maintained  on  a  continual  basis.  In 
addition,  records  and  reports  are 
necessary  to  enable  the  Agency  to 
identify  facilities  that  may  not  be  in 
compliance  with  the  standards.  Based 
on  reported  information,  the  Agency  can 
decide  which  facilities  should  be 
inspected  and  what  records  or  processes 
should  be  inspected  at  facilities.  The 
records  that  facilities  maintain  would 
indicate  to  the  Agency  where  the 
owners  or  operators  are  in  compliance 
with  the  standards,  and  operating  and 
maintaining  control  equipment 
properly.  In  order  to  minimize  the 
burden,  much  of  the  information  the 
Agency  would  need  to  determine 
compliance,  is  to  be  kept  as  records  and 
would  not  need  to  be  routinely  reported 
to  the  Agency.  EPA  can  determine 
compliance  though  inspections  and 
review  of  the  records. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  For  respondents, 
the  annual  burden  is  for  record  keeping 
and  reporting  and  is  derived  from 
estimates  based  on  Agency  experience 
with  other  standards.  The  labor  rates 
and  associated  costs  are  based  on 
estimated  hourly  rates  of  technical  at 
$35,  management  at  $51,  and  clerical  at 
$16.  The  total  recurring  annual  hoiu-s 
are  approximately  28,100  and  there  are 
an  additional  approximately  44,000 
hours  that  will  be  incurred  on  a  one 
time  basis  only.  The  estimated  first  year 
burden  is  72,111  annual  burden  hours 
for  reporting  and  record  keeping.  In  the 
second  and  third  years  the  estimates  are 
28,132  hours  for  reporting  and  record 


keeping.  The  yearly  average  for  the  first 
3  years  is  42,792  hours.  The  average 
early  burden  per  respondent  is  42,792  / 
105  =  408  hours.  The  total  recurring 
annual  costs  are  approximately 
$958,000  and  there  is  an  additional  cost 
of  approximately  $1,500,000  that  will  be 
incurred  on  a  one  time  only  basis  in  the 
first  year.  The  first  year  entails  burden 
for  existing  resources  which  have  one 
time  activities,  such  as  performing 
emission  testing,  submitting  compliance 
status  information  reports,  developing 
record  keeping  and  implementation 
plans.  The  second  and  third  years  will 
not  require  these  reports,  but  only 
burden  hours  for  ongoing  record 
keeping.  So  for  each  of  these  years  the 
total  recurring  annual  cost  is  estimated 
at  $958,000. 

This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  only  cost  for  the  Agency  in  this 
analysis  is  the  user  costs  associated  with 
analysis  of  the  information  reported 
aimually  by  the  sources.  About  11,977 
hours  would  be  used  annually  to  review 
reports  or  attend  performance  tests.  This 
amounts  to  about  $446,584  each  year. 

Dated:  February  24, 1998. 
Elaine  G.  Stanley, 
Director,  Office  of  Compliance. 
[FR  Doc.  98-5719  Filed  3-4-98;  8:45  am] 
BILUfM  CODE  a6aO>6»-P 
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Proposed  Settlement  Agreement; 
Ozone  Transport  in  Eastern  United 
States;  Section  126  Petitions  Filed  by 
Northeastern  States 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 

agreement. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Gean  Air  Act  (Act),  as 
amended,  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  settlement 
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agreement  concerning  litigation 
instituted  against  the  Environmental 
Protection  Agency  (EPA)  by  the  States  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  York, 
Pennsylvania,  Rhode  Island,  and 
Vermont  (Petitioning  States).  The 
lawsuit  concerns  EPA's  alleged  failure 
to  perform  a  nondiscretionary  duty  with 
respect  to  promulgating  action  on 
petitions  submitted  by  the  Petitioners 
imder  Clean  Air  Act  section  126.  These 
section  126  petitions  ask  EPA  to  make 
findings  that  electric  utiUties  and  other 
stationary  sources  of  oxides  of  nitrogen 
(NOx)  emissions  in  states  upwind  of  the 
Petitioners  contribute  significantly  to 
nonattainment  (or  interfere  with 
maintenance)  by  areas  within  the 
Petitioners  of  the  ozone-smog  national 
ambient  air  quality  standards.  The 
stationary  sources  that  may  be  affected 
are  located  throughout  the  eastern  part 
of  the  United  States.  The  proposed 
settlement  establishes  a  schedule  by 
which  EPA  will  take  action  on  the 
petitions. 

For  a  period  of  thirty  [30]  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  v«ll  receive  written 
comments  relating  to  the  settlement 
agreement.  EPA  or  the  Department  of 
Justice  may  withhold  or  withdraw 
consent  to  the  proposed  settlement 
agreement  if  the  comments  disclose 
facts  or  circimistances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act. 

Copies  of  the  settlement  agreement 
are  available  from  Phyllis  Cochran,  Air 
and  Radiation  Division  (2344)^  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  D.C.  20460,  (202)  260- 
7606.  Written  comments  should  be  sent 
to  Howard  J.  Hoffinan  at  the  above 
address  and  must  be  submitted  on  or 
before  April  6, 1998. 

batedrfebruary  27, 1998. 
Jonathon  Z.  Cannon, 

General  Counsel. 

[FR  Doc.  98-5721  Filed  3-4-98;  8:45  am) 
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ACTION:  Notice  of  public  meeting. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-W0126;  FRL-«776-1] 

Toxics  Data  Reporting  Committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Notice  of  Public  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  EPA  gives  notice  of  a  2- 
day  meeting  of  the  Toxics  Data 
Reporting  Committee  of  the  National 
Advisory  Coimcil  for  Environmental 
Pohcy  and  Technology.  This  will  be  the 
third  meeting  of  the  Toxics  Data 
Reporting  (TDR)  Committee,  whose 
mission  is  to  provide  advice  to  EPA 
regarding  the  Agency's  Toxics  Release 
hiventory  (TRI)  Program. 

DATES:  The  pubhc  meeting  will  take 
place  on  March  19-20, 1998,  from  8:30 
a.m.  to  5  p.m.  Written  and  electronic 
comments  in  response  to  this  notice 
should  be  received  by  March  13, 1998. 

ADDRESSES:  The  meeting  will  be  held  at: 
Double  Tree  National  Airport,  300  Army 
Navy  Drive,  Arlington,  VA,  Telephone 
number:  (703)  416--J100. 

Each  comment  must  bear  the  docket 
contit)l  number  "OPPTS-400126."  All 
comments  should  be  sent  in  triplicate 
to:  OPPT  Document  Control  Officer 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Room  0099, 
East  Tower,  Washington,  DC  20460.    • 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppt. 
ncic@epamail.epa.gov.  Follow  the 
instructions  under  Unit  II.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cassandra  Vail,  telephone:  (202)  260- 
0675,  fax  number:  (202)  401-8142,  e- 
mail:  vail.cassandra@epamail.epa.gov. 
or  Michelle  Price,  telephone:  (202)  260- 
3372,  fax  number:  (202)  410-8142,  e- 
mail:  price.michelle@epamail.epa.gov. 

SUPPI.EMENTARY  INFORMATION: 


I.  Background 

At  the  2-day  meeting,  the  TDR 
Committee  will  conclude  the 
discussions  begun  at  the  December  9- 
10. 1997  meeting  regarding  how  the 
Agency  characterizes  the  TRI  data 
through  the  annual  public  data  release, 
hi  addition,  the  TDR  Committee  will 
revisit  the  section  8  issues  discussed  at 
the  January  29-30  meeting.  Section  8  of 
the  Form  R  collects  information 
required  by  the  Pollution  Prevention 
Act  concerning  waste  management  and 
source  reduction  of  toxic  chemicals.  The 
TDR  Committee  will  then  revisit  issues 
raised  at  all  the  previous  TDR  meetings 
regarding  sections  5,  6,  7,  and  8  of  the 
Form  R.  The  goal  will  be  to  try  to 
synthesize  the  TDR  Committee's  ideas 
with  regard  to  revisions  to  the  Form  R. 

Meeting  summaries,  transcripts, 
agendas,  and  issue  pap>ers  from  previous 
TDR  Committee  meetings  can  be  found 
on  the  TRI  Home  Page.  The  address  of 
the  TRI  Home  Page  is  http:// 
www.epa.gov/opptintr/tri.  This 
information  can  be  found  under  the 
heading  "TRI  Stakeholder  Dialogue."  In 
addition,  an  agenda  for  the  Mardi  19- 
20  meeting  will  be  available  at  this  same 
site  prior  to  the  meeting.  Oral 
presentations  or  statements  by 
interested  parties  will  be  limited  to  5 
minutes.  Interested  parties  are  requested 
to  contact  Cassandra  Vail,  to  schedule 
presentations  before  the  Committee. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  action,  as 
well  as  the  pubUc  version,  has  been 
established  for  this  action  under  docket 
control  number  "OPPTS-400126" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  in  the 
TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCD  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
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the  docket  control  number  "OPPTS- 
400126."  Electronic  comments  on  this 
action  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 

Dated:  February  26. 1998. 
Cassandra  Vail, 
Designa  ted  Federal  Official. 

IFR  Doc.  98-5724  Filed  3-4-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  98-413] 

Second  Quarter  1996  Universal  Service 
ContritMJtion  Factors 

agency:  Federal  Communications 
Commission. 


action:  Notice. 


SUMMARY:  The  Common  Carrier  Bureau 
announces  proposed  universal  service 
contribution  factors  for  the  second 
quarter  of  1998.  If  the  Commission  takes 
no  action  regarding  these  proposed 
factors  by  March  19,  1998,  the 
projections  shall  be  deemed  approved 
by  the  Commission  and  shall  be  used  to 
calculate  second  quarter  universal 
service  contributions. 
DATES:  The  proposed  second  quarter 
factors  will  be  effective  March  19, 1998. 
addresses:  One  original  and  five  copies 
of  all  comments  responsive  to  this 
Public  Notice  must  be  sent  to  Magalie 
Roman  Salas,  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 
Three  copies  also  should  be  sent  to 
Sheryl  Todd.  Universal  Service  Branch, 
Accounting  and  Audits  Division, 
Common  Carrier  Bureau,  2100  M  Street, 

IS  milions) 


N.W.,  8th  Floor,  Washington,  D.C. 
20554. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  Todd,  Universal  Service  Branch, 
Accounting  and  Audits  Division, 
Common  Carriers  Bureau  at  (202)  418- 
7400  or  Valerie  Yates,  Common  Carrier 
Bureau  at  (202)  418-1500. 

SUPPLEMENTARY  INFORMATION:  By  the 
Common  Carrier  Bureau: 

As  required  by  47  CFR  54.709,  on 
January  30, 199S,  the  Universal  Service 
Administrative  Corporation  (USAC),  the 
Schools  and  Libraries  Corporation 
(SLC),  and  the  Rural  Health  Care 
Corporation  (RHCC)  submitted  the 
following  projections  of  second  quarter 
1998  demand  and  administrative 
expenses: 


Program                      1 

Program 
demand 

Administra- 
tive ex- 
penses 

Interest  in- 
come 

Total  pro- 
gram costs 

Schools  and  Libraries  

322.4 
23.2 

4.4 
1.9 

(1.8) 
(0.1) 

325.0 

Rural  Health  Care 

25.0 

Subtotal  

345.6 
431.1 
122.3 

6.3 

0.9 
0.4 

<1.9) 
(0.9) 
(0.3) 

350.0 

Hiah  Cost                _ - 

431.1 

Low  Income 

122.4 

Subtotal                

553.4 

1.3 

(1.2) 

553.5 

Total                  

899.0 

7.6 

(3.1) 

903.5 

Based  on  information  contained  in  the 
Universal  Service  Worksheets,  FCC 
Form  457,  USAC  submitted  end-user 
telecommunications  revenues  for  the 
first  half  of  1997  on  January  30,  1998. 
On  February  24, 1998,  USAC  revised 
these  revenue  estimates  to  reflect  newly- 
filed  or  revised  Form  457  submissions 
and  to  exclude  revenues  from 
contributors  that  the  Commission 
determined  are  exempt  in  its  Fourth 
Order  on  Reconsideration,  FCC  97—420, 
63  FR  2094,  Jan.  13, 1998.  The  revised 
amounts  are  as  follows: 

Total  Interstate,  Intrastate,  and 
International  End-User 
Telecommunications  Revenues  from 
January  1,  1997— June  30, 1997: 
$92.1856  billion. 

Total  Interstate  and  International  End- 
User  Telecommunications  Revenues 
from  January  1,  1997— June  30, 1997: 
$35.3033  billion. 

We  estimate  quarterly  revenues  by 
dividing  the  six-month  revenue 
estimates  listed  above  by  two. 


Based  on  the  figures  submitted  by 
USAC,  SLC,  and  RHCC,  the  proposed 
contribution  factors  for  the  second 
quarter  of  1998  are  as  follows: 

Contribution  factor  for  the  schools 
and  libraries  and  rural  health  care 
support  mechanisms: 

Total  Program  Costs/Contribution 
Base  (Interstate,  International,  and 
Intrastate)  «=  $0,350  billion/($92.1856 
billion/2)  =  0.0076. 

Contribution  factor  for  the  high  cost 
and  low  income  support  mechanisms: 

Total  Program  Costs/Contribution 
Base  (Interstate  and  International)  = 
$0,554  billion/($35.3033  billion/2)  = 
0.0314. 

These  factors  are  the  proposed  second 
quarter  1998  universal  service 
contribution  factors.  If  the  Commission 
takes  no  action  regarding  these 
proposed  factors  by  March  19, 1998,  the 
projections  shall  be  deemed  approved 
by  the  Commission,  47  CFR 
54.709(a)(3).  and  shall  be  used  by  USAC 
to  calculate  second  quarter  universal 
service  contributions. 


Federal  Communications  Commission. 

Shirley  S.  Suggs. 

Chief,  Publications  Branch. 

[FR  Doc.  98-5738  Filed  3-4-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  98-390] 

En  Banc  Hearing  in  Connection  With 
Report  to  Congress  on  Universal 
Service 

February  26, 1998. 

The  Federal  Communications 
Commission  will  hold  an  En  Banc  on 
Friday,  March  6, 1998,  from  9:00  a.m.  to 
11:00  a.m.,  in  Room  856  at  1919  M. 
Street,  N.W.,  Washington,  D.C.  The  En 
Banc  is  in  connection  with  the  Report 
to  Congress  on  Universal  Service 
required  by  statute. 

The  1998  appropriations  legislation 
for  the  Departments  of  Commerce, 
Justice,  and  State,  Public  Law  105-119, 
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directs  the  Commission  to  undertake  a 
review  of  the  implementation  of  the 
provisions  of  the  Telecommunications   ' 
Act  of  1996  (1996  Act)  relating  to 
universal  service,  and  to  submit  a  report 
to  Congress  no  later  than  April  10, 1998. 

At  the  En  Banc,  the  Commission  will 
hear  from  panels  of  experts  addressing 
issues  regarding  the  percentage  of 
universal  service  support  provided  by 
Federal  mechanisms  and  the  revenue 
base  from  which  such  support  is 
derived. 

The  En  Banc  is  open  to  the  public, 
and  seating  will  be  available  on  a  Hrst 
come,  first  served  basis.  A  transcript  of 
the  En  Banc  will  be  available  10  days 
after  the  event  on  the  FCC's  Internet 
site.  The  URL  address  for  the  FCC's 
Internet  Home  Page  is  <http:// 
www.fcc.gov>. 

The  En  Banc  will  also  be  carried  live 
on  the  Internet.  Internet  users  may  Usten 
to  the  real-time  audio  feed  of  the  En 
Banc  by  accessing  the  FCC  Internet 
Audio  Broadcast  Home  Page.  Step-by- 
step  instructions  on  how  to  Usten  to  the 
audio  broadcast,  as  well  as  information 
regarding  the  equipment  and  software 
needed,  are  available  on  the  FCC 
Internet  Audio  Broadcast  Home  Page. 
The  URL  address  for  this  home  page  is 
http://www.fcc.gov/realaudio/. 

News  Media  Contact:  Rochelle  Cohen 
(202) 418-0253. 

Report  Working  Group  Contact: 
Jonathan  Radin  (202)  418-7240. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretory. 

IFR  Doc.  9»-5759  Filed  3-i-98:  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

DATE  ft  TIME:  Tuesday,  March  10, 1998 
at  10  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  pubhc. 

ITBIIB  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or 

arbitration. 
Internal  personnel  rules  and  procedures 

or  matters,  affecting  a  piuticular 

employee. 
DATE  A  time:  Thursday,  March  12, 1998 
at  10  a.m. 


PLACE:  999  E  Street.  N.W..  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1997-24:  The 

Corporation  for  the  Advancement  of 
Psychiatry  and  CAP  Political  Action 
Committee,  by  the  CAPPAC 
treasurer,  Gerald  H.  Flanmi,  M.D. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer,  ^ 

Telephone:  (202)  219-4155. 
Mujorie  W.  Fmmom, 

Secretary  of  the  Commission. 

(PR  Doc.  98-5827  Filed  3-3-98;  12:08  pm) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

The  National  Board  Fiscal  Year  1998 
Plan  for  Carrying  Out  the  Emeigency 
Food  and  Shelter  Program  (EFSP) 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  sets  out  the  plan 
by  which  the  Emergency  Food  and 
Shelter  Program  National  Board 
(National  Board)  is  conducting  a 
program  during  FY  1998  to  distribute 
SIOO.OOO.OOO  to  private  volimtary 
organizations  and  local  governments  for 
delivering  emergency  food  and  shelter 
to  needy  individuals.  The  distribution 
formula  for  selecting  organizations  and 
localities,  and  the  award  amount  for 
each,  follow  the  Plan  text. 
DATES:  The  award  to  the  National  Board 
was  made  October  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Coleman,  Preparedness,  Training 
and  Exercise  Directorate,  Federal 
Emergency  Management  Agency,  (202) 
646-3107.  or  Kay  C.  Goss.  Chair,  EFSP 
National  Board,  (202)  646-3487. 
SUPPt.EMENTARY  INFORMATION:  Title  m  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act,  42  U.S.C.  11301  et  seq., 
authorizes  use  of  funds  appropriated  by 
the  Congress  to  supplement  and  expand 
ongoing  efforts  to  provide  shelter,  food, 
and  supportive  services  to  homeless, 
needy  individuals. 

As  in  past  phases,  grant  awards  from 
this  program  are  provided  to  address 
emergency  needs.  This  program  is  not 
intended  to  address  or  correct  structural 
poverty  or  long-standing  problems. 
Rather,  this  appropriation  is  intended 
for  the  purchase  of  food  and  shelter  to 
supplement  and  expand  cvurent 


available  resources  and  not  to  substitute 
or  reimburse  ongoing  programs  and 
services. 

This  funding  should  be  used  to  target 
special  emergency  needs.  And  when  we 
discuss  emergency  needs  we  are 
referring  to  economic,  not  disaster- 
related,  emergencies.  The  funding 
should  supplement  feeding  and 
sheltering  efforts  in  ways  that  make  a 
difference.  What  that  means  is:  EFSP  is 
not  intended  to  make  up  for  budget 
shortfalls  or  to  be  considered  just  a  line 
in  an  annual  budget;  it  is  not  intended 
that  the  funds  must  go  to  the  same 
agencies  for  the  exact  same  purposes 
every  year;  and,  the  funding  is  open  to 
all  organizations  helping  hungry  and 
homeless  people  and  it  is  not  intended 
that  the  fuiids  should  go  only  to  Local 
Board  member  agencies  or  local 
government  agencies. 

Having  stated  what  it  is  not,  what 
does  the  National  Board  want  this 
program  to  be?  As  we  read  the  law, 
EFSP  should:  create  inclusive  local 
coahtions  that  meet  regularly  to 
determine  the  best  use  of  funds  and  to 
monitor  their  use  in  their  respective 
communities;  treat  every  program  year 
as  a  fresh  opportimity  to  reassess  what 
particular  community  needs  (e.g.,  on- 
site  feeding  or  utility  assistance,  mass 
shelter  or  homelessness  prevention,  etc.) 
should  be  addressed;  encourage 
agencies  to  work  together  to  emphasize 
their  resi}ective  strengths,  work  out 
common  problems,  and  prevent 
duplication  of  effort;  and,  examine 
whether  the  program  is  helping  to  meet 
the  needs  of  special  populations  such  as 
minorities.  Native  Americans,  veterans, 
famihes  with  children,  the  elderly,  and 
the  handicapped. 

It  is  our  intention  to  re-emphasize  that 
this  program  has  a  commitment  to 
emergency  services.  We  continue  to 
view  it  as  an  opportunity  for  building  a 
cohesive  emergency  structure  which 
can,  for  example,  coordinate  the 
assistance  provided,  across  agencies,  to 
families  and  individuals  applying  for 
rental,  mortgage,  or  utility  assistance; 
enhance  a  food  banking  networi^  that  is 
economical  in  its  cost  and  broad  in  its 
coverage;  reinforce  creative  cooperation 
among  feeding  and  sheltering  sites  to 
ensure  help  for  street  populations  most 
in  need;  and.  establish  or  maintain  a 
system  that  complements  rather  than 
supplants  existing  private  and 
governmental  efforts  to  provide  rent, 
mortgage,  or  utility  assistance. 

The  National  Board  is  aware  that 
much  is  asked  of  our  volimtary  Local 
Boards  and  LROs,  and  very  little 
administrative  funding  is  provided.  But 
the  cooperative  model  that  EFSP  has 
helped  to  create  can  be  a  useful  vehicle 
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for  many  governmental  and  cominunity- 
based  programs.  As  a  group,  local 
providers  can  accomplish  much: 
initiating  a  dialogue  with  local  oHices  of 
Federal  entities  such  as  the  U.S. 
Department  of  Agriculture  to  take  full 
advantage  of  excess  commodities  and  its 
other  programs  or  with  the  U.S. 
Department  of  Labor's  Job  Training 
Partnership  Act  (JTPA);  working  with 
Federal  programs  that  require  the  input 
of  local  providers  such  as  the 
Department  of  Housing  and  Urban 
Development's  Community 
Development  Block  Grant  or  Emergency 
Shelter  Grant  and  the  Department  of 
Health  and  Human  Services'  Health 
Care  for  the  Homeless;  pooling  agency 
efforts  to  gain  Federal  (for  example, 
HUD's  Transitional  Housing  Program) 
and  private  foundation  grants; 
leveraging  EFSP  funds  within  the 
community  by  encouraging  matches  of 
local  EFSP  allocations  from  State  and 
local  governments  and  private 
resources;  and,  exchanging  ideas  on 
administrative  and  accounting  methods 
that  can  improve  delivery  of  services 
and  focus  on  the  collaborative  rather 
than  the  competitive  aspects  of  agency 
relations. 

Fourteen  years  ago  this  program  began 
as  a  one-time  effort  to  help  address 
urgent  needs.  The  survival  of  this 
public-private  partnership  is  not  only  a 
testament  to  needs,  but  also  to  the 
effectiveness  of  EFSP  as  an  example  of 
local  decision-making  and  commimity 
responsibility  in  attempting  to  meet 
those  needs. 

EFSP  is  a  reminder  of  this  nation's 
willingness  to  confront  difficult 
problems  within  the  society  in  new 
ways.  But  most  importantly,  EFSP  has 
fed  and  sheltered  homeless  and  hungry 
people,  it  has  maintained  homes  and  the 
families  in  those  homes,  and  it  has 
created  useful  public-private 
partnerships  within  communities. 

Table  of  Contents 

1.0    Background  and  introduction. 

t.l    Purpose. 

2.0    FEMA's  role  and  responsibilities. 

3.0  National  Board's  role  and 
responsibilities. 

3.1  Client  Eligibility. 

4.0    State  Set-Aside  Committee's  role  and 
responsibilities. 

5.0  Local  Boards'  role  and  responsibilities. 

5.1  Variances  and  Waivers. 

6.0  Local  Recipient  Organizations'  role  and 
responsibilities. 

6.1  Independent  Annual  Audit 
Requirements. 

6.2  Fiscal  Agents/Conduit  Relationship. 

6.3  Financial  terms  and  conditions. 

6.4  Grant  Payment  Process. 

6.5  Eligibility  of  Costs. 

6.6  Required  Documentation. 
7.0    Local  appeals  process. 


8.0    Allocations  formula. 
9.0    Amendments  to  plan. 

1.0    Background  and  Introduction 

The  Emergency  Food  and  Shelter 
Program  was  established  on  March  24, 
1983,  with  the  signing  of  the  "Jobs 
Stimulus  Bill,"  Public  Law  98-8.  That 
legislation  created  a  National  Board, 
chaired  by  FEMA,  which  consisted  of 
representatives  of  the  American  Red 
Cross;  Catholic  Charities,  USA;  the 
Salvation  Army;  Council  of  Jewish 
Federations,  Inc.;  United  Way  of 
America;  and  the  National  Council  of 
Churches  of  Christ  in  the  U.S.A. 

Since  that  first  piece  of  legislation  in 
1983,  through  its  authorization  under 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L.  100-77— signed 
into  law  on  July  24,  1987,  subsequently 
reauthorized  under  Pub.  L.  100-628. 
signed  into  law  on  November  7. 1988), 
the  Emergency  Food  and  Shelter 
Program  has  distributed  $1.5  billion  to 
over  11,000  social  service  agencies  in 
more  than  2,500  communities  across  the 
country. 

From  its  inception,  the  unique 
features  of  this  program  have  been  the 
partnerships  it  has  established.  At  the 
national  level,  the  Federal  government 
and  board  member  organizations  have 
the  legal  responsibility  to  work  together 
to  set  allocations  criteria  and  establish 
program  guidelines.  Such  coalitions,  as 
set  forth  in  the  law,  are  even  more  vital 
on  the  local  level.  In  each  community 
Local  Boards  make  the  most  significant 
decisions  on  their  own  make-up  and 
operation,  the  types  of  services  most  in 
need  of  supplemental  help,  what 
organizations  should  be  funded  and  for 
what  purpose  and  amount.  These 
portions  of  the  law  have  remained 
unchanged  and  are  the  core  of  this 
unique  public-private  partnership. 

1 . 1     Purpose 

This  publication  is  developed  by  the 
National  Board  to  outline  the  roles, 
responsibilities,  and  implementation 
procedures  that  shall  be  followed  by  the 
National  Board,  FEMA  Local  Boards, 
LROs,  SSA  Committees,  in  the 
distribution  and  use  of  these  funds. 

National  in  scope,  EFSP  will  provide 
food  and  shelter  assistance  to 
individuals  in  need  through  local 
private  voluntary  organizations  and 
local  governments  in  areas  designated 
by  the  National  Board  as  being  in 
highest  need.  The  intent  of  EFSP  is  to 
meet  emergency  needs  by 
supplementing  and  expanding  food  and 
shelter  assistance  individuals  might 
currently  be  receiving,  as  well  as  to  help 
those  who  are  receiving  no  assistance. 
Individuals  who  received  assistance 


under  previous  programs  may  again  be 
recipients,  providing  they  meet  local 
eligibility  requirements. 

2.0    FEMA's  Role  and  Responsibilities 

(a)  FEMA  will  perform  the  following 
EFSP  activities: 

(1)  Constitute  a  National  Board 
consisting  of  individuals  affiliated  with 
United  Way  of  America;  The  Salvation 
Army;  the  National  Council  of  Churches 
of  Christ  in  the  USA;  Catholic  Charities, 
USA;  the  Council  of  Jewish  Federations, 
Inc.;  the  American  Red  Cross;  and 
FEMA. 

(2)  Chair  the  National  Board,  using 
parliamentary  procedures  and 
consensus  by  tne  National  Board  as  the 
mode  of  operation. 

(3)  Provide  policy  guidance, 
management  oversight,  Federal 
coordination,  and  staff  assistance  to  the 
National  Board. 

(4)  Award  the  grant  to  the  National 
Board. 

(5)  Assist  the  Secretariat  in 
implementing  the  National  Board 
ProCTam. 

(6)  Report  to  Congress  on  the  year's 
program  activities  through  the 
Interagency  Council  on  the  Homeless 
Annual  Report. 

(7)  Conduct  audits  of  the  program. 

(8)  Initiate  Federal  collection 
procedures  to  collect  funds  or 
documentation  due  when  the  efforts  of 
the  National  Board  have  not  been 
successful. 

3.0    National  Board's  Role  and 
Responsibilities 

(a)  The  National  Board  will  perform 
the  following  EFSP  activities: 

(1)  Select  jurisdictions  of  highest  need 
for  food  and  shelter  assistance  and 
determine  amount  to  be  distributed  to 
each. 

(2)  Notify  national  organizations 
interested  in  emergency  food  and 
shelter  to  publicize  the  availability  of 
funds. 

(3)  Develop  the  operational  manual 
for  distributing  funds  and  establish 
criteria  for  expenditure  of  funds. 

(4)  In  juriscuctions  that  received 
previous  awards,  notify  the  former  Local 
Board  chair  that  new  funds  are 
available.  In  areas  newly  selected  for 
funding,  notify  the  local  United  Way, 
American  Red  Cross,  Salvation  Army,  or 
local  government  official.  The  National 
Board  will  notify  qualifying 
jurisdictions  of  award  eligibility  within 
60  days  following  allocation  by  FEMA. 

(5)  Provide  copies  of  award 
notification  nvaterials  to  National  Board 
member  affiliates  and  other  interested 
parties. 

(6)  Seciu«  board  plan,  certification 
forms  and  board  rosters  from  Local 
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Boards.  Ensure  Local  Board  compliance 
with  established  guidelines. 

(7)  Distribute  funds  to  selected  LROs. 

(8)  Hear  appeals  and  grant  waivers. 

(9)  Establish  an  equitable  system  to 
accomplish  the  reallocation  of 
unclaimed  or  imused  funds.  Unused  or 
recaptured  funds  will  be  reallocated  by 
the  National  Board,  except  in  the  case 
of  State  Set-Aside  counties  whose  funds 
may  be  reallocated  by  the  respective 
State  Set-Aside  Committees. 

(10)  Ensure  that  fimds  are  properly 
accounted  for,  and  that  funds  due  are 
collected. 

(11)  Provide  consultation  and 
technical  assistance  to  local . 
jurisdictions  as  necessary  to  monitor 
program  compliance. 

(12)  Compile  the  reports  it  receives 
from  the  Local  Boards  and  submit  a 
detailed  accounting  of  use  of  all 
program  monies  in  the  form  of  a  report 
to  FEMA. 

(13)  Conduct  a  compliance  review  of 
food  and  shelter  expenditures  made 
under  this  program  for  specified  LROs. 
The  National  Board.  FEMA,  the 
independent  accounting  firm  selected 
by  the  National  Board  or  the  Inspector 
General's  office  may  also  conduct  an 
audit  of  these  funds. 

(14)  Monitor  LRO  compliance  with 
0MB  Circular  A-133. 

The  United  Way  of  America  will  act 
as  the  National  Board's  Secretariat  and 
fiscal  agent  and  perform  necessary 
administrative  duties  for  the  Board.  An 
administrative  allowance  of  one  percent 
of  the  total  award  may  be  used  for 
National  Board  administration. 

3.1    Client  Eligibility 

The  National  Board  does  not  set  client 
eligibility  criteria.  Local  Boards  may 
choose  to  set  such  criteria.  If  the  Local 
Board  does  not  set  eligibility  criteria, 
the  LRO  may  use  its  existing  criteria  or 
set  criteria  for  assistance  under  this 
award.  However,  the  LROs  criteria  must 
provide  for  assistance  to  needy 
individuals  without  discrimination  (age, 
race,  sex,  religion,  national  origin,  or 
handicap). 

Funds  allocated  to  a  jurisdiction  are 
intended  for  use  within  that 
jurisdiction.  Residents  of  or  transients 
in  a  specific  jurisdiction  should  seek 
service  within  that  jurisdiction. 

Citizenship  is  not  an  eligibility 
requirement  to  receive  assistance  from 
EFSP.  The  National  Board  does  not 
mandate  nor  recommend  the  use  of  any 
particular  existing  criteria  (i.e..  food 
stamp  guidelines,  welfare  guidelines,  or 
income  guidelines). 

4.0    Sate  Set-Aside  (SSA)  Committee 
Role  and  Responsibilities 

(a)  SSA  Committee's  role. 


Federal  Regigter/Vol.  63,  No.  43 /Thursday,  March  5,  1998 / Notices 


10879 


(1)  The  SSA  process  has  been  adopted 
to  allow  greater  flexibility  in  selection  of 
jurisdictions  and  is  intended  to  target 
pockets  of  homelessness  or  poverty  in 
non-qualifying  jurisdictions  (refer  to 
Supplementary  Information,  above,  on 
qualifying  criteria),  areas  experiencing 
drastic  economic  changes  such  as  plant 
closings,  areas  with  hi^  levels  of 
unemployment  or  poverty  which  do  not 
meet  the  minimum  level  of 
unemployment,  or  jiu-isdictions  that 
have  documented  measures  of  need 
which  are  not  adequately  reflected  in 
unemployment  and  poverty  data. 

(2)  The  distribution  of  funds  to  SSA 
Committees  will  be  based  on  a  ratio 
calculated  as  follows:  the  State's  average 
number  of  unemployed  in  non-funded 
jurisdictions  divided  by  the  average 
number  of  unemployed  in  non-funded 
jurisdictions  nationwide  equals  the 
State's  percentage  of  the  total  amoimt 
available  for  SSA  awards. 

(b)  SSA  responsibilities. 
(1)  A  SSA  Committee  in  each  State 
will  recommend  high-need  jurisdictions 
and  award  amounts  to  the  National 
Board.  Priority  consideration  is  to  be 
given  to  jurisdictions  otherwise  not 
meeting  criteria  for  funding,  although 
funded  jurisdictions  may  receive 
additional  funding,  SSA  Committees 
should  also  consider  the  special 
circumstances  of  jurisdictions  that 
qualified  in  previous  funding  phases  but 
are  not  eligible  in  the  current  phase.  The 
State  Committees  may  wish  to  provide 
these  jurisdictions  with  an  allocation  so 
that  the  abrupt  change  in  funding  status 
is  not  disruptive  to  local  providers.  SSA 
Committees  are  encouraged  to  consider 
current  and  significant  State  or  local 
data  in  their  deliberations.  Although  the 
National  Board  staff  provides  national 
data  to  the  SSA  Committees,  it  does  not 
mandate  any  particular  formula.  These 
committees  are  free  to  act 
independently  in  choosing  eligible 
jurisdictions. 

In  each  State,  the  chair  of  the  previous 
phase's  SSA  Committee  will  be  notified 
of  the  award  amount  available  to  the 
SSA  Committee.  In  a  State  where  there 
are  affiliates  of  the  voluntary 
organizations  represented  on  the 
National  Board,  they  must  be  invited  to 
serve  on  the  State  Committee.  If  no 
single  State  affiliate  exists,  an 
appropriate  representative  should  be 
invited.  The  Governor  or  his/her 
representative  will  replace  the  FEMA 
member.  State  Committees  are 
encouraged  to  expand  participation  by 
inviting  or  notifying  other  private  non- 
profit organizations  on  the  State  level. 
The  National  Board  encourages  the 
inclusion  of  Native  Americans, 


minorities,  and  other  appropriate 
representatives  on  the  State  Committee. 

(2)  Members  of  the  SSA  Committee 
shall  elect  a  person  to  chair  the 
committee. 

(3)  The  SSA  Committees  are 
responsible  for  the  followring: 

(i)  recommending  high-need 
jurisdictions  and  award  amounts  within 
the  State.  When  selecting  jurisdictions 
with  demonstrated  need,  the  National 
Board  encourages  the  consideration  of 
counties  incorporating  or  adjoining 
Indian  reservations.  The  SSA 
Committee  has  25  working  days  to 
notify  the  National  Board  in  writing  of 
its  selections  and  the  appropriate 
contact  person  for  each  area.  Note:  The 
minimum  award  amount  for  a  single 
jurisdiction  is  $1,000  and  only  whole- 
dollar  amounts  can  be  allocated. 

(ii)  Notifying  the  National  Board  of 
selection  criteria  that  were  used  to 
determine  which  jurisdictions  within 
the  State  were  selected  to  receive  funds. 
The  National  Board  will  then  notify 
these  jurisdictions  directly.  In  the  event 
funds  are  not  claimed  by  the  SSA 
jurisdictions,  SSA  Committees  may 
recommend  other  jurisdictions  to 
receive  the  unclaimed  funds. 

(4)  An  administrative  allowance  of 
one-half  of  one  percent  (5)  of  the  total 
SSA  award  to  each  State  may  be  used 
for  SSA  administration. 

5.0    Local  Boards'  Role  and 
Responsibilities 

(a)  Local  Boards'  role  and 
responsibilities. 

(1)  Each  area  designated  by  the 
National  Board  to  receive  funds  shall 
constitute  a  Local  Board.  In  a  local 
community  where  there  are  affiliates  of 
the  United  Way  of  America;  The 
Salvation  Army;  the  National  Council  of 
Churches  of  Christ  in  the  U.S.A.; 
Catholic  Charities,  U.S.A;  Council  of 
Jewish  Federations;  and  the  American 
Red  Cross;  which  are  represented  on  the 
National  Board,  they  must  be  invited  to 
serve  on  the  Local  Board.  An  agency's 
owm  governing  board  may  not  serve  as 
a  Local  Board.  The  National  Board 
mandates  that  if  a  jurisdiction  is  located 
within  or  encompasses  a  federally 
recognized  Indian  reservation,  a  Native 
American  representative  must  be 
invited  to  serve  on  the  Local  Board.  All 
Local  Boards  are  required  to  include  in 
their  membership  a  homeless  or 
formerly  homeless  person.  Local  Boards 
should  seek  recommendations  from 
LROs  for  an  appropriate  representative. 
Local  Boards  that  are  unable  to  have 
homeless  or  formerly  homeless 
representation  must  still  consult  with 
homeless  or  formerly  homeless 
individuals,  or  former  or  current  clients 
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of  food  or  housing  services  for  their 
input.  The  County  Executive/Mayor, 
appropriate  head  of  local  government  or 
his  or  her  designee  will  replace  the 
FEMA  member.  Local  Boards  are 
encouraged  to  expand  participation  and 
membership  by  inviting  or  notifying 
minority  populations,  other  private  non- 
profit organizations  and  government 
organizations;  the  jurisdiction  should  be 
geooaphically  represented  as  well. 

(2)  The  members  of  each  Local  Board 
will  elect  a  chair. 

(3)  Local  Board  membership  is  not 
honorary;  there  are  speciHc  duties  the 
board  must  perform.  If  a  member  cannot 
regularly  attend  meetings,  the  member 
should  be  replaced  by  another 
representative  of  the  member's 
designated  agency.  If  a  member  must  be 
absent  firom  a  meeting,  the  member's 
organization  may  designate  an  alternate. 

(4)  If  a  locality  has  not  previously 
received  funding  and  is  now  designated 
as  being  in  high  need,  the  National 
Board  has  designated  the  local  United 
Way  to  constitute  and  convene  a  Local 
Board  as  described  above.  If  there  is  no 
local  United  Way,  or  it  does  not 
convene  the  board,  the  local  American 
Red  Cross,  the  local  Salvation  Army,  or 
a  local  government  official  will  be 
responsible  for  convening  the  initial 
meeting  of  the  Local  Boani. 

(5)  If  a  locality  has  previously 
received  National  Board  funding,  the 
former  chairman  of  the  Local  Board  will 
be  contacted  regarding  any  new  funding 
the  locality  is  desiraiated  to  receive. 

(6)  Each  award  phase  is  new; 
therefore,  the  Local  Board  is  a  new 
entity  in  every  phase.  The  convener  of 
the  Local  Boaird  must  ask  each  agency 
to  designate  or  redesignate  a 
representative  every  program  year. 

(7)  The  National  Board  requires  Local 
Boards  to  select  one  of  the  following 
options  for  meetings: 

(i)  Quarterly  Meetings:  Local  Boards 
are  encouraged  to  meet  quarterly  to 
ensure  LROs  are  implementing  the 
program  according  to  guidelines. 
Meetings  may.be  conducted  via 
conference  calls. 

(ii)  Semiaimual  Meetings:  Local 
Boards  meeting  twice  a  year  must  also 
ensure  that  LROs  are  implementing  the 
program  according  to  guidelines. 
Ongoing  monitoring  activities  must  take 
place.  Local  Boards  electing  to  hold 
meetings  semiannually  will  be  required 
to  submit  copies  of  their  meeting 
minutes  with  the  jurisdiction's  final 
report. 

(8)  A  majority  of  members  must  be 
present  for  the  meeting  to  be  official. 
Attendance  and  decision-making 
minutes  must  be  kept.  Meeting  minutes 
must  be  approved  by  the  Local  Board  at 


the  next  meeting.  They  must  also  be 
available  to  tiie  National  Board,  Federal 
authorities,  and  the  public  on  request. 

(9)  The  Local  Board  will  have  25 
working  days  after  the  notification  of 
the  award  selection  by  the  National 
Board  in  which  to  advertise  and 
promote  the  program  to  give  any 
organization  capable  of  providing 
emergency  services  an  opportunity  to 
apply  for  funds.  Advertising  must  take 
place  prior  to  the  Local  Board's 
allocation  of  funds.  Failure  to  advertise 
properly  will  delay  processing  of  the 
jurisdiction's  board  plan  and 
subsequent  payment  of  funds.  Local 
Boards  should  allow  at  least  one  week 
for  interested  organizations  to  apply  for 
funding.  (Local  Boards  are  not  required 
to  re-advertise  fund  availability  for 
supplemental  allocations  within  the 
same  spending  period.) 

(10)  The  Local  Board  recommends 
which  local  organizations  should 
receive  grants  and  the  amounts  of  the 
grants.  Local  Boards  must  have  a  written 
application  process  and  consider  all 
private  volimtary  and  public 
organization  applicants.  In  selecting 
LROs  to  receive  funds,  the  Local  Board 
must  consider  the  demonstrated  ability 
of  an  organisation  to  provide  food  and/ 
or  shelter  assistance.  Local  Board 
members  should  strive  to  use  consistent 
criteria,  soimd  judgment  and  fairness  in 
their  approach.  Local  Board 
membership  must  have  no  relationship 
to  funding.  Local  Board  members  must 
abstain  from  voting  on  their  own  grant 
awards.  LROs  should  be  selected  to 
receive  funds  to  supplement  and  extend 
eligible  on-going  services,  not  be  funded 
in  anticipation  of  a  needed  service  (i.e., 
fire  victims,  floods,  tornadoes,  etc.); 
neither  should  agencies  be  selected  for 
funding  due  to  budget  shortfalls  nor  for 
cuts  in  other  funding  sources. 

LROs  that  received  awards  from 
previous  legislation  may  again  be 
eUgible  provided  that  the  LRO  still 
meets  eligibility  requirements.  Agencies 
on  Indian  reservations  are  eligible  to 
receive  EFSP  monies,  if  they  meet  LRO 
requirements. 

The  minimum  grant  per  LRO  is  $300 
and  only  whole-dollar  amounts  may  be 
allocated.  The  Local  Board  should  be 
prepared  to  justify  an  allocation  of  one- 
third  (1/3)  or  more  of  its  total  award  to 
a  single  LRO. 

(11)  Local  Boards  are  responsible  for 
monitoring  LROs  that  receive  over 
$100,000  in  Federal  funds  and  ensuring 
that  they  comply  with  0MB  Circular  A- 
133. 

(12)  Local  Boards  must  complete  and 
return  all  required  forms  to  the  National 
Board.  (Local  Board  Plan,  Local  Board 


Certification  Form,  and  Local  Board 
Roster). 

(13)  Local  Boards  shall  secure  and 
retain  signed  forms  fi-om  each  LRO 
certifying  that  program  guidelines  have 
been  read  and  understood,  and  that  the 
LROs  will  comply  with  cost  eUgibility 
and  reporting  requirements. 

(14)  Local  Boards  must  establish  a 
system  to  ensure  that  no  duplication  of 
service  occurs  within  the  expenditure 
categories  of  rent,  mortgage  or  utiUty 
assistance  (RMU).  Local  Boards  are  free 
to  establish  any  system  as  long  as  no 
dupUcation  of  lent/mortgage  or  utiUty 
assistance  can  take  place  under 
reasonable  circumstances. 

(15)  EstabUsh  chent  eligibiUty.  at 
Local  Board's  discretion.  Local  Boards 
may  determine  client  eligibility  for 
EFSP  or  utilize  estabUshed  LRO 
eligibility.  A  separate  needs  test  for 
assistance  under  EFSP  may  be 
developed  and  used  by  LROs.  but 
should  first  be  approved  by  the  Local 
Board.  The  Local  Board  should 
communicate  eligibility  criteria  for 
assistance  under  EFSP  to  LROs. 

(16)  Local  Boards  must  notify  the 
National  Board  of  changes  in  the  Local 
Board  chair,  staff  contact,  or  LRO 
contacts,  including  complete  addresses 
and  phone  numbers. 

(17)  Local  Boards  that  determine  they 
can  better  utiUze  their  resources  by 
merging  with  neighboring  boards  may 
do  so.  The  head  of  government  or  his  or 
her  designee  for  eadi  jtirisdiction  must 
sit  on  the  merged  board,  along  with 
agency  representatives  from  each 
jurisdiction.  The  merged  Local  Board 
must  enstire  that  the  award  amount 
designated  for  each  civil  jurisdiction  is 
used  to  provide  assistance  to 
individuals  within  that  jurisdiction. 

(18)  Local  Boards  are  required  to  be 
familiar  with  current  guidelines  and  to 
provide  technical  assistance  to  service 
providers.  Advice  and  counsel  can  be 
provided  by  National  Board  staff. 

(19)  An  appeals  process  must  be 
established  to  address  participation  or 
funding,  to  hear  and  resolve  appeals 
made  by  funded  or  non-funded 
organizations,  and  to  investigate 
complaints  made  by  individuals  or 
organizations.  Appeals  should  be 
handled  promptly.  Cases  that  cannot  be 
handled  locally  should  be  referred  in 
writing  to  the  National  Board  and 
include  details  on  action  that  has  been 
taken.  Only  when  there  is  significant 
question  of  misapplication  of 
guidelines,  fraud,  or  other  abuse  on  the 
part  of  the  Local  Board  will  the  National 
Board  consider  action.  Cases  involving 
fraud  or  other  misuse  of  Federal  funds 
should  be  reported  to  the  Office  of  the 


Inspector  General,  FEMA,  in  writing  or 
by  telephone  at  1-800-323-6603. 

(20)  The  chair  of  the  Local  Board  or 
his  or  her  designated  staff  will  be  the 
central  coordination  point  of  contact 
between  the  National  Board  and  the 
LRO  selected  to  receive  assistance  from 
EFSP. 

(21)  If  requested  by  the  National 
Board,  the  Local  Board  should  nominate 
an  appropriate  feeding  organization  to 
receive  surplus  food  from  Department  of 
Defense  commissaries. 

(22)  Boards  will  be  responsible  for 
monitoring  programs  carried  out  by  the 
LROs  they  have  selected  to  receive 
funds.  Local  Boards  should  work  with 
LROs  to  ensure  that  funds  are  being 
used  to  meet  immediate  food  and 
shelter  needs  on  an  ongoing  basis.  Local 
Boards  may  not  alter  or  change  National 
Board  cost  eligibility  or  approve 
expenditures  outside  the  National 
Board's  criteria  without  National  Board 
permission.  An  interim  report  of 
expenditures  is  due  to  the  National 
Board  with  each  LRO's  second  check 
request.  A  final  report  (accompanied  by 
financial  documentation  for  specified 
LROs)  is  due  45  days  after  the  end  of 
each  jurisdiction's  program.  The 
National  Board  will  provide  forms  for 
all  required  reports.  Local  Boards  may 
request  other  reports  from  their  LROs  at 
an  appropriate  time  (e.g..  monthly  or 
quarterly  updates). 

(23)  The  Local  Board  should 
reallocate  funds  whenever  it  determines 
that  the  original  allocation  plan  does  not 
reflect  the  actual  need  for  services  or  if 
an  LRO  is  imable  to  use  its  full  award 
effectively.  Funds  must  be  recovered 
and  may  be  reallocated  if  an  LRO  makes 
ineligible  expenditures  or  uses  funds  for 
items  that  have  clearly  not  been 
approved  by  the  Local  Board.  Fimds 
held  in  escrow  for  LROs  which  have 
unresolved  compliance  problems  can  be 
reallocated  or  may  be  reclaimed  by  the 
National  Board.  The  deadline  to 
reallocate  any  funds  held  in  escrow  is 
July  31, 1998. 

The  Local  Board  may  approve 
reallocation  of  funds  between  LROs  that 
are  already  participating  in  the  program. 
However,  the  National  Board  must  be 
notified  in  writing.  The  Local  Board 
may  also  return  funds  to  the  National 
Board  for  reissuance  to  another  LRO  or 
request  reallocation  of  remaining  funds 
before  they  are  released  by  the  National 
Board  (e.g.,  second/ third  payments). 

If  the  Local  Board  wishes  to  reallocate 
funds  to  an  agency  that  was  not 
approved  on  the  original  board  plan,  a 
written  request  for  approval  must  be 
made  to  the  National  Board.  An  LRO 
must  be  approved  by  the  National  Board 
prior  to  receipt  of  funds. 
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Local  Boards  can  reallocate  funds 
from  one  service  to  another  (e.g.,  from 
food  to  shelter)  without  National  Board 
approval  if  the  transfer  is  within  an 
individual  LRO. 

If  a  Local  Board  is  unable  to  satisfy 
the  National  Board  that  it  can  utilize 
funds  in  accordance  with  this  plan,  the 
National  Board  may  reallocate  the  funds 
to  other  jurisdictions. 

(24)  Should  anyone  have  reason  to 
suspect  that  EFSP  funds  are  being  used 
for  purposes  contrary  to  the  law  and 
guidelines  governing  the  program,  the 
National  Board  recommends  taking 
action  to  assist  in  bringing  such 
practices  to  a  halt. 

The  National  Board  requires  that  the 
Office  of  the  Inspector  General,  FEMA, 
be  contacted  immediately  when  fraud, 
theft,  or  other  criminal  activity  is 
suspected  in  connection  with  the  use  of 
EFSP  funds,  or  the  operation  of  a  facility 
receiving  EFSP  funds.  This  notification 
can  be  made  by  calling  the  Inspector 
General's  Hotline  at  1-800-323-8603,  or 
in  writing  to:  Office  of  the  Inspector 
General,  FEMA,  500  C  Street  S.W., 
Washington,  DC  20472.  The 
complainant  should  include  as  much 
information  as  possible  to  support  the 
allegation  and  preferably  furnish  his/her 
name  and  telephone  number  so  that  the 
special  agent  assigned  to  that  office  may 
make  a  follow-up  contact.  The 
confidentiality  of  any  communication 
made  with  the  Office  of  Inspector 
General  is  protected  by  Federal  law. 

A  complainant  desiring  to  remain 
totally  anonymous  should  make  a 
follow-up  phone  call  to  the  Office  of  the 
Inspector  General  within  30  days  from 
the  date  of  the  original  complaint  so  that 
any  follow-up  questions  may  be  asked. 
Follow-up  calls  should  be  made  to  1- 
202-646-3894  during  normal  business 
hours.  Eastern  Standard  Time  (charges 
may  be  reversed).  The  caller  should 
advise  that  he/she  is  making  a  follow- 
up  call  regarding  a  prior  anonymous 
complaint.  The  Office  of  the  Inspector 
General,  FEMA,  will  appropriately 
notify  both  local  law  enforcement 
authorities  and  the  National  Board 
concerning  the  substance  of  the 
allegations  and  the  results  of  the 
investigation. 

(25)  Reports  to  the  National  Board  on 
LROs'  expenditures  shall  be  submitted 
as  of  the  date  each  LROs  second/third 
check  is  requested  and  a  final  report 
should  be  submitted  within  45  days 
after  the  jurisdiction's  end-of-program 
date. 

(26)  After  the  close  of  the  program, 
the  accuracy  of  all  LROs'  reports  and 
documentation  shall  be  reviewed. 
Documentation  for  specified  LROs 
should  be  forwarded  to  the  National 


Board  as  requested.  In  the  event 
expenditures  violate  the  eligible  costs 
under  this  award,  the  Local  Board  must 
require  reimbursement  to  the  National 
Board. 

Local  Boards  are  required  to  remain  in 
operation  until  all  program  and 
compliance  requirements  of  the 
National  Board  have  been  satisfied.  All 
records  related  to  the  program  must  be 
retained  for  three  (3)  years  from  the  end- 
of-program  date. 

(27)  Each  jurisdiction  will  be  granted 
the  option  to  extend  its  spending  period 
by  30,  60.  or  90  days.  This  option  will 
be  offered  during  the  summer  of  each 
phase.  The  extension  applies  to  the 
entire  jurisdiction.  Should  the 
jurisdiction  receive  a  grant  in  the  next 
phase,  that  phase's  spending  period  will 
begin  the  day  after  the  chosen  end-date. 

5.1  Variances  and  Waivers 

(a)  Variances.  Local  Boards  may 
receive  requests  for  variances  in  the 
budgets  they  have  approved  for  LROs. 
Local  Boards  may  allow  such  changes 
provided  that  the  requested  items  are 
eligible  under  this  program.  If  there  is 
any  doubt  on  the  part  of  the  Local  Board 
as  to  eligibility,  it  should  contact  the 
National  Board  for  clarification. 

If  an  exp>enditure  requested  by  an 
LRO  falls  outside  the  program 
guidelines,  the  Local  Board,  if  in  accord, 
should  request  in  writing  a  waiver  from 
the  National  Board  in  advance  of  the 
expenditure. 

(b)  Waivers.  Waivers  requested 
because  of  a  compliance  exception  must 
be  submitted  to  the  Local  and  then 
National  Board  for  review.  National 
Board  staff  will  evaluate  waiver  requests 
and  use  discretion  to  approve  or  deny 
requests.  In  general,  the  National  Board 
considers  waiver  requests  that  are  not 
within  the  guidelines,  but  address  the 
program's  intent. 

The  waiver  request  from  the  Local 
Board  should  clearly  state  the  need  for 
this  exception,  approximate  costs, 
timelines  or  any  other  pertinent 
information  it  deems  necessary  for  the 
National  Board  to  make  their  decision. 

6.0    Local  Recipient  Organizations' 
Roles  and  Responsibilities 

(a)  Local  Recipient  Organizations' 
roles  and  responsibilities. 

(1)  In  selecting  LROs  to  receive  funds, 
the  Local  Board  must  consider  the 
demonstrated  ability  of  an  organization 
to  provide  food  and  shelter  assistance. 
LROs  should  be  selected  to  receive 
funds  to  supplement  and  extend  eligible 
ongoing  services,  not  to  be  funded  in 
anticipation  of  a  needed  service  (i.e., 
fire,  flood,  or  tornado  victims);  neither 
should  agencies  be  selected  for  funding 
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due  to  budget  shortfalls  ncv  for  cuts  in 
other  funding  sources.  Local 
participation  in  the  program  is  not 
limited  to  organizations  that  are  part  of 
any  State  or  national  organization. 
Agencies  on  Indian  reservations  are 
eligible  to  receive  EFSP  funds  if  they 
meet  LRO  requirements  as  set  forth  in 
the  program  manual.  Organizations  that 
received  awards  from  previous 
legislation  may  again  be  eligible 
provided  that  the  organization  still 
meets  eligibiUty  requirements. 

(2)  For  a  local  organization  to  be 
eligible  for  funding  it  must: 

0)  be  nonprofit  or  an  agency  of 
government; 

(ii)  have  an  accounting  system  or  an 
approved  fiscal  agent; 

(iii)  have  a  Federal  employer 
identification  number  (FEIN),  or  be  in 
the  process  of  securing  FEIN  (Note: 
contact  local  IRS  office  for  more 
information  on  securing  FEIN  and  the 
necessary  form  [SS-41; 

(iv)  conduct  an  independent  annual 
audit  if  receiving  $25,000  or  more  from 
EFSP; 

(v)  practice  nondiscrimination  (those 
agencies  with  a  religious  affiliation 
wishing  to  participate  in  the  program 
must  agree  not  to  refuse  services  to  an 
applicant  based  on  religion  or  require 
attendance  at  religious  services  as  a 
condition  of  assistance,  nor  will  such 
groups  engage  in  any  religious 
proselytizing  in  any  program  receiving 
EFSP  funds);  and, 

(vi)  for  private  volimtary 
organizations,  have  a  voluntary  board. 

Each  LRO  will  be  responsible  for 
certifying  in  writing  to  the  Local  Board 
that  it  has  read  and  agrees  to  abide  by 
the  cost  ehgibility  and  reporting 
standards  of  this  pubUcation  and  any 
other  requirements  made  by  the  Local 
Board. 

An  LRO  may  not  operate  as  a  vendor 
for  itself  or  other  LROs  except  for  the 
shared  maintenance  fee  for  food  banks. 
(3)  LROs  selected  for  funding  must: 
(i)  Maintain  records  according  to  the 
guidelines  set  forth  in  the  manual. 
Consult  the  Local  Board  chair/staff  on 
matters  requiring  interpretation  or 
clarification  prior  to  incurring  an 
expense  or  entering  into  a  contract.  It  is 
important  to  have  a  thorough 
understanding  of  these  guidelines  to 
avoid  inehgible  expenditures  and 
consequent  repayment  of  funds.  LROs' 
questions  can  be  answered  by  National 
Board  staff  at  (703)  706-9660. 

(ii)  Provide  services  within  the  intent 
of  the  program.  Funds  are  to  be  used  to 
supplement  and  extend  food  and  shelter 
services,  not  as  a  substitute  for  other 
program  funds.  LROs  should  take  the 
most  cost-effective  approach  in  buying 


or  leasing  eligible  items/services,  and 
should  limit  purchases  to  essential 
items  within  the  $300  limit  for 
equipment,  unless  prior  approval  has 
been  granted  by  the  National  Board. 

(iii)  Deposit  funds  for  this  program  in 
a  federally  insured  bank  account.  Proper 
documentation  must  be  maintained  for 
all  expenditures  under  this  program 
according  to  the  guidelines.  Agencies 
should  ensure  that  selected  banks  will 
return  canceled  checks.  LROs' 
expenditures  and  documentation  will  be 
subject  to  revnew  for  program 
compliance  by  the  Local  Board. 
National  Board  or  Federal  authorities. 
Records  mu$t  be  maintained  for  three 
years  and  any  interest  income  must  be 
put  back  into  program  expenditures. 

6. 1    Independent  Annual  Audit 
Requirements 

(a)  LROs  receiving  $25,000  or  hss  in 
EFSP  funding.  No  independent  annual 
audit  will  be  required  for  these  LROs. 

(b)  LROs  receiving  $25,000  or  more  in 
EFSP  funding.  An  independent  annual 
audit  in  accordance  with  Government 
Auditing  Standards  will  be  required  for 
these  LROs. 

The  National  Board  will  accept  an 
LROs  national/regional  annual  audit  if 
the  following  conditions  are  met: 

(1)  The  LRO  is  truly  a  subsidiary  of 
the  national  organization  (i.e.,  shares  a 
single  Federal  tax  exemption). 

(2)  The  LRO  is  audited  by  the 
national/regional  office  internal  auditors 
or  other  person  designated  by  the 
national/regional  office  AND  the 
national/regional  office  is  audited  by  an 
independent  certified  public  accountant 
or  public  accounting  firm,  which 
includes  the  parent  organization's 
review  of  the  LRO  ii^a  larger  audit 
review. 

(3)  A  copy  of  the  local  audit  review 
by  the  parent  organization  along  with  a 
copy  of  the  independent  audit  of  the 
national/regional  office  will  be  made 
available  to  the  National  Board  upon 
request. 

In  addition  to  the  above  requirements, 
any  LRO  receiving  $100,000  or  more  in 
combined  federal  funds  must  have  an 
audit  made  in  accordance  with  0MB 
Circulars  A-128  or  A-133.  as 
applicable. 

Audits  of  units  of  government  shall  be 
made  annually  unless  State  or  local 
government  had,  by  January  1, 1987,  a 
constitutional  or  statutory  requirement 
for  less  frequent  audits.  For  those 
governments'  biennial  audits,  covering 
both  years  are  permitted. 


6.2    Fiscal  Agent/Fiscal  Conduit 
Relationship 

(a)  For  National  Board  purposes,  a 
fiscal  agent  is  an  agency  that  maintains 
all  EFSP  financial  records  for  another 
agency.  A  fiscal  conduit  is  an  EFSP- 
funded  agency  that  maintains  all  EFSP 
financial  records  on  behalf  of  one  or 
more  agencies  under  a  single  grant.  If 
any  one  agency  in  a  jurisdiction  is 
making  bulk  purchases  for  other 
agencies  not  funded  directly,  it  must 
serve  as  a  fiscal  conduit  and  follow  all 
rules,  thereof. 

(b)  The  fiscal  agent/fiscal  conduit  is 
the  organization  responsible  for  the 
receipt  of  funds,  disbursement  of  funds 
to  vendors,  and  documentation  of  funds 
received.  The  fiscal  agent/fiscal  conduit 
must  meet  all  of  the  requirements  of  an 
LRO. 

(c)  Local  Boards  may  wish  to  use  a 
fiscal  agent/fiscal  conduit  when  they 
desire  to  fund  an  agency  that  does  not 
have  an  adequate  accoimting  system  nor 
conducts  an  annual  audit,  but 
nevertheless  meets  all  other  criteria.  The 
Local  Board  may  authorize  funds  to  be 
channeled  through  another  agency 
which  has  been  designated  as  the  fiscal 
agent/conduit.  Fiscal  agents/conduits 
will  be  held  accountable  for  compliance 
with  program  requirements. 

(d)  Any  agency  benefitting  from  funds 
received  by  a  fiscal  agent/fiscal  conduit 
must  meet  all  of  the  criteria  to  be  an 
LRO  except  the  accoimting  system  and 
annual  audit  requirements  and  sign  the 
Fiscal  Agent/Fiscal  Conduit 
Relationship  Certification  Form.  For 
tracking  purposes,  all  agencies  funded 
through  fiscal  agents  or  fiscal  conduits 
must  secure  a  Federal  Employer's 
Identification  Number. 

(e)  Fiscal  agents/fiscal  conduits  may 
cut  checks  to  vendors  only.  They  may 
not  cut  checks  to  the  agencies  on  whose 
behalf  they  are  acting  or  to  agencies/ 
sites  under  their  "umbrella."  The 
exception  to  this  is  when  an  agency  is 
using  the  per  diem  allowance  for  mass 
shelters  or  the  per  meal  allowance  for 
served  meals. 

(f)  Fiscal  agents  will  be  required  to 
submit  individual  interim  and  final 
reports  for  each  agency.  Fiscal  conduits 
will  file  a  single  interim  report  on  their 
awards  along  with  a  breakdown  of 
agencies  and  spending  with  the  final 
report. 

(g)  Any  LRO  with  an  outstanding 
compliance  exception  may  not  be 
funded  under  a  fiscal  agent/fiscal 
conduit.  If  a  fiscal  agent  has  an 
unresolved  compliance  exception,  any 
other  funds  awarded  to  the  fiscal  agent 
(either  as  a  grant  for  its  own  program  or 
as  fiscal  agent  for  another  agency)  will 
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be  held  in  escrow  until  all  compliance 
exceptions  are  resolved.  Fiscal  conduits 
will  be  audited  as  a  single  award,  and 
will  be  handled  as  any  other  LRO. 
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6.3    Financial  Terms  and  Conditions 

(a)  Definitions. 

"Local  Recipient  Organization"  refers 
to  the  local  private  or  public 
organizations  that  will  receive  any 
award  of  funds  from  the  National  Board. 

"Award"  refers  to  the  award  of  funds 
made  by  the  National  Board  to  a  local 
private  or  public  organization  on  the 
recommendation  of  a  Local  Board. 

"End-of-program  date"  refers  to  the 
date,  as  agreed  upon  by  Local  and 
National  Board,  by  which  all  monies  in 
a  given  jurisdiction  must  be  spent  or 
returned. 

(b)  Amendments. 

An  award  may  be  amended  at  any 
time  by  a  written  modification. 
Amendments  that  reflect  the  rights  and 
obligations  of  either  party  shall  be 
executed  by  both  the  National  Board 
and  the  LRO.  Administrative 
amendments  such  as  changes  in 
accounting  data  may  be  issued 
unilaterally  by  the  National  Board. 

(c)  Local  Board  Authority  Related  to 
LROs. 

(1)  The  Local  Board  is  responsible  for 
monitoring  expenditures  of  LROs 
providing  food  and/or  shelter  services, 
authorizing  the  adjustment  of  funds 
between  food  and  shelter  programs,  and 
reallocating  funds  from  one  LRO  to 
another. 

(2)  Local  Boards  may  not  alter  or 
change  National  Board  cost  eligibility  or 
approve  expenditures  outside  3ie 
National  Board's  criteria  without 
National  Board  permission.  (Refer  to 
Section  3.1  on  Variances  and  Waivers.) 

(3)  A  Local  Board  can  call  back  funds 
from  an  LRO  and  reallocate  to  another 
LRO  in  the  case  of  gross  negligence, 
inadequate  use  of  funds,  failure  to  use 
funds,  failure  to  use  funds  for  purposes 
intended,  or  for  any  other  violation  of 
the  National  Board  guidelines,  or  in 
cases  of  critical  need  in  the  community. 
The  Local  Board  must  advise,  in 
vwiting,  all  concerned  LROs  of  any 
reallocation  of  their  original  award. 

(4)  In  the  event  the  Local  Board 
discovers  ineligible  expenditures  by  an 
LRO,  the  Local  Board  must  send  to  the 
organization  a  written  request  for 
reimbursement  of  the  amount.  The 
National  Board  must  also  be  notified.  If 
the  LRO  is  unwilling  or  unable  to 
reimburse  the  National  Board  for  the 
ineligible  expenditures,  the  Local  Board 
must  refer  the  matter  to  the  National 
Board.  The  National  Board  may  ask  the 
Local  Board  to  take  further  action  to  see 
that  reimbursement  of  ineligible 


expenditures  is  made  to  the  National 
Board,  or  the  National  Board  may  refer 
the  matter  to  FEMA. 

If  the  Local  Board  suspects  that  fraud 
has  been  committed  by  an  LRO,  the 
Local  Board  must  contact  the  Office  of 
the  Inspector  General,  FEMA,  in  vmting 
or  by  telephone  at  1-800-3 2 3-«60 3 
with  details  of  suspected  fraud  or 
misuse  of  Federal  funds. 

(5)  If  an  LRO  received  an  award  under 
previous  phases,  it  must  not  include 
those  funds  in  any  reporting  for  the 
present  awards.  Reports  should  be 
confined  to  the  amount  granted  by  the 
National  Board  under  the  new 
appropriations  legislation. 

fd)  6ash  Depositories. 

(1)  Any  money  advanced  to  the  LRO 
imder  the  terms  of  this  award  must  be 
deposited  in  a  bank  with  Federal 
Deposit  Insurance  Corporation  (FDIC)  or 
Federal  Savings  &  Loan  Insurance 
Corporation  (FSLIC)  insurance  coverage 
(whose  responsibility  has  been  taken 
over  by  FDIC),  and  the  balance 
exceeding  the  FDIC  or  FSLIC  coverage 
must  be  collaterally  secured.  Interest 
income  earned  on  these  monies  must  be 
put  back  into  program  costs. 

(2)  LROs  pre  encouraged  to  use 
minority  banks  (a  bank  which  is  owned 
at  least  50  percent  by  minority  group 
members).  This  is  consistent  with  the 
national  goal  of  expanding  the 
opportunities  for  minority  business 
enterprises.  A  list  of  minority-owned 
banks  can  be  obtained  from  the  Office 
of  Minority  Business  Enterprises, 
Department  of  Commerce,  Washington, 
DC  20203. 

(e)  Retention  and  Custodial 
Requirements  for  Records. 

(1)  Financial  records,  supporting 
documentation,  statistical  records,  and 
all  other  records  pertinent  to  the  award 
shall  be  retained  for  a  period  of  three 
years,  with  the  following  exceptions: 

(i)  If  any  litigation,  claim  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved. 

(ii)  Records  for  nonexpendable 
property,  if  any,  acquired  in  part  with 
Federal  funds  shall  be  retained  for  three 
years  after  submission  of  a  final  report. 
Nonexpendable  property  is  defined  as 
tangible  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  of  more  than  $300  per  unit. 

(2)  The  retention  period  starts  from 
the  date  of  the  submission  by  the  LRO 
of  the  final  expenditure  report.' 

(3)  The  National  Board  may  request 
transfer  of  certain  records  to  its  custody 
from  the  LRO  when  it  determines  that 
the  records  possess  long-term  retention 


value.  The  LRO  shall  make  such 
transfers  as  requested. 

(4)  The  Director  of  FEMA.  the 
Comptroller  General  of  the  United 
States,  and  the  National  Board,  or  any 
of  their  duly  authorized  representatives, 
shall  have  access  to  any  pertinent  books, 
documents,  papers,  and  records  of  the 
recipient  organization,  and  its 
subgrantees  to  make  audits, 
examinations,  excerpts  and  transcripts. 

(f)  Financial  management  systems. 

(1)  The  LRO/fiscal  agent  or  fiscal 
conduit  shall  maintain  a  financial 
management  system  that  provides  for 
the  following: 

(i)  Accurate,  current  and  complete 
disclosures  of  the  financial  results  of 
this  program. 

(ii)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally  supported  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations.  obUgations,  unobligated 
balances,  assets,  outlays,  and  incomes. 

(iii)  Effective  control  over  and 
accountability  for  all  funds,  property, 
and  other  assets. 

(iv)  Procedures  for  determining 
ehgibility  of  costs  in  accordance  with 
the  provisions  of  the  EFSF  manual. 

(v)  Accounting  records  that  are 
supported  by  source  documentation. 
The  LRO  must  maintain  and  retain  a 
register  of  cash  receipts  and 
disbursements  and  original  supporting 
documentation  such  as  purchase  orders, 
invoices,  canceled  checks,  and  whatever 
other  documentation  is  necessary  to 
support  its  costs  under  the  program. 

(vi)  A  systematic  method  to  ensure 
timely  and  appropriate  resolution  of 
audit  findings  and  recommendations. 

(vii)  In  cases  where  more  than  one 
civil  jurisdiction  (e.g..  a  city  and  a 
balance  of  county,  or  several  counties) 
recommends  awards  to  the  same  LRO, 
the  organization  can  combine  these 
funds  in  a  single  account.  However, 
separate  program  records  for  each  civil 
jurisdiction  award  must  be  kept. 

(h)  Payment. 

A  first  payment  shall  be  made  to  the 
LRO  by  the  Secretariat  upon 
recommendation  of  the  Local  Board  and 
approval  by  the  National  Board.  Second 
check  requests  include  an  interim  report 
to  be  completed  by  each  LRO.  The 
request  is  signed  by  the  Local  Board 
Chair,  and  mailed  to  the  National  Board. 
Second/third  installments  will  be  held 
until  the  jurisdiction's  final  Local  Board 
report  and  documentation  for  the 
previous  year  has  been  reviewed  and 
found  to  be  clear, 
(i)  Financial  reporting  requirements. 
LROs  shall  submit  a  financial  status 
report  to  the  Local  Board  which  will  be 
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forwarded  to  the  National  Board  45  days 
after  the  jurisdiction's  program  ending 

date. 

The  National  Board  shall  provide  the 
LRO,  through  the  Local  Board,  with  the 
necessary  report  forms  well  in  advance 
of  report  deadlines, 
(j)  Closeout  procedures. 
(1)  The  following  definitions  shall 
apply  to  closeout  procedures: 

"Close-out"  is  the  process  by  which 
the  National  Board  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  award  have 
been  completed. 

"Disallowed  costs"  are  those  charges 
that  the  National  Board  determined  to 
be  unallowable  in  accordance  with  the 
legislation.  National  Board 
requirements,  applicable  Federal  cost 
principles,  or  other  conditions 
contained  in  the  award.  The  applicable 
cost  principles  for  Private  Voliintary 
Organizations  are  contained  in  OMB 
Circular  A-122,  "Cost  Principles 
Applicable  for  Non-Profit  Agencies," 
and  OMB  Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Non-Profit  Organizations."  The 
applicable  cost  principles  for  Public 
Organizations  are  contained  in  OMB 
Circular  A-87,  "Cost  Principles  for  State 
Agencies  and  Units  of  Local 
Governments."  If  you  are  unsure  of 
where  to  find  these  circulars,  check 
with  your  local  Congressional 
Representative. 

(k)  Suspension  and  Termination 
Procedures. 

(1)  The  following  definitions  shall 
apply: 

li)  "Termination"  of  the  award  means 
the  cancellation  of  Federal  assistance,  in 
whole  or  in  part,  under  the  award  at  any 
time  prior  to  the  date  of  completion. 

(ii)  "Suspension"  of  the  award  is  an 
action  by  the  Local  Board  or  National 
Board  that  temporarily  suspends 
Federal  assistance  under  the  award 
pending  corrective  action  by  the  LRO  or 
pending  a  decision  by  the  National 
Board  to  terminate  the  award. 

(iii)  "Local  Board  Authority"  is 
authority  to  suspend/reallocate  all  or  a 
portion  of  an  LRO's  award  at  its 
discretion  for  any  cause  (i.e.,  inability  to 
deliver  services,  suspected  fraud, 
violation  of  eligible  costs,  changing 
need  in  the  community,  etc.). 
(1)  Lobbying. 

(1)  Public  Law  101-121,  Section  319, 
states  that  an  LRO  shall  not  use 
Federally  appropriated  grant  funds  for 
lobbying  activities.  This  condition  bars 
the  use  of  Federal  money  for  political 
activities,  but  does  not  in  any  way 
restrict  lobbying  or  political  activities 


paid  for  with  non-Federal  funds.  This 
condition  prohibits  the  use  of  Federal 
grant  funds  for  the  follovving  activities: 

(i)  Federal,  State  or  local 
electioneering  and  support  of  such 
entities  as  campaign  organizations  and 
pohtical  action  committees; 

(ii)  Direct  lobbying  of  the  Congress 
and  State  legislatures  to  influence 
legislation; 

(iii)  Grassroots  lobbying  concerning 
either  Federal  or  State  legislation; 

(iv)  Lobbying  of  the  Executive  branch 
in  connection  with  decisions  to  sign  or 
veto  enrolled  legislation;  and, 

(v)  Efforts  to  utilize  State  or  local 
officials  to  lobby  the  Congressional  or 
State  Legislatures. 

(2)  Any  LRO  that  will  receive  more 
than  $100,000  in  EFSP  funds  is  required 
to  submit  the  following  prior  to  grant 
payment: 

(i)  a  certification  form  that  EFSP 
funds  will  not  be  used  for  lobbying 
activities;  and, 

(ii)  a  disclosure  of  lobbying  activities 
(if  applicable).  This  certification  and 
disclosure  must  be  submitted  prior  to 
grant  payment. 

6.4    Grant  Payment  Process 

United  Way  of  America  has  been 
designated  as  the  fiscal  agent  for  the 
National  Board  and  as  such  will  process 
all  Local  Board  plans.  Payments  will  be 
made  to  organizations  recommended  by 
Local  Boards  for  funding. 

The  National  Board  offers  two 
methods  of  payment  to  LROs:  direct 
deposit  (electronic  funds  transfer)  or 
checks.  The  National  Board  encourages 
LROs  to  take  advantage  of  direct  deposit 
where  possible. 

All  awards  totaling  less  than  $100,000 
will  be  paid  in  two  equal  installments. 
Awards  totaling  $100,000  or  more  will 
be  paid  in  two  equal  installments  upon 
submission  of  lobbying  certification  and 
disclosure. 

The  National  Board  will  distribute 
second  payments  once  the  jurisdiction's 
compliance  review  is  completed  for  the 
previous  program  period.  Second 
payments  v/ill  be  held  in  escrow  until 
all  compliance  exceptions  are  satisfied 
by  the  LRO.  The  deadline  to  request  all 
second  payments  under  Phase  XVI  is 
July  31,  1998.  Therefore,  for  those  LROs 
ineligible  to  receive  their  second  checks 
due  to  unresolved  compliance 
exceptions,  Local  Boards  must 
reallocate  their  escrowed  awards  by  July 
31,  1998. 

All  payments  will  be  mailed  directly 
to  the  LRO.  Second  payments  will  be 
mailed  to  the  LRO  only  upon  the 
written  request  of  the  Local  Board  Chair 
along  with  the  LRO's  interim  report. 
The  Local  Board  will  authorize  second 


payments  once  they  are  assured  that  the 
organization  is  implementing  the 
current  program  as  intended  and 
according  to  these  guidelines. 

6.5    Eligibility  of  Costs 

The  intent  of  this  appropriation  is  for 
the  purchase  of  food  and  shelter  to 
supplement  and  extend  current 
available  resources  and  not  to  substitute 
or  reimburse  ongoing  programs  and 
services.  Questions  regarding 
interpretation  of  the  program's 
guidelines  should  be  cleared  by  the  LRO 
with  the  Local  Board  prior  to  action. 
Local  Boards  unsure  of  the  meaning  of 
these  guidelines  should  contact  the 
National  Board  at  (703)  70&-9660  for 
clarification  prior  to  advising  the  LRO. 
If  an  expenditure  requested  by  an  LRO 
is  not  listed  below  as  eligible,  the  Local 
Board  has  the  option  of  requesting  a 
waiver  from  the  National  Board  for 
consideration. 

No  individual  or  family  may  be 
charged  a  fee  for  service  with  relation  to 
assistance  under  EFSP. 

(a)  Eligible  Program  Costs. 

Eligible  program  costs  include,  but  are 
not  limited  to: 

For  food  banks/pantries,  eligible  costs 
include: 

(1)  Groceries,  food  vouchers, 
vegetable  seeds,  gift  certificates  for  food. 
Documentation  required:  receipts/ 
invoices  for  food  purchased  and 
canceled  checks. 

(2)  An  allowance  for  maintenance  fees 
charged  by  food  banks  can  be  granted  by 
a  Local  Board  at  the  prevailing  rate. 
EFSP  funds  cannot  be  used  to  pay  such 
a  maintenance  fee  twice:  by  a  food  bank 
and  by  the  food  pantry/agency  it  is 
serving.  Food  banks  may  operate  as  both 
a  vendor  and  LRO.  Docimientation 
required:  receipts/invoices  for  food 
purchased  and  canceled  checks. 

(3)  Transportation  expenses  related  to 
the  delivery  of  purchased  and  donated 
food:  limited  to  actual  fuel  costs. 
Documentation  required:  (1)  mileage  log 
at  the  current  Federal  rate  (30  cents  per 
mile),  with  departure,  destination  and 
trip  purpose;  or,  (2)  receipts/invoices 
from  contracted  services  or  public 
transportation,  receipts  for  actual  fuel 
costs;  and  canceled  checks. 

(4)  Purchase  of  small  equipment  not 
exceeding  $300  per  item  and  essential  to 
operation  of  food  bank  or  pantry  (e.g., 
shelving,  storage  containers). 
Documentation  required:  receipts/ 
invoices  for  equipment  piuchased  and 
canceled  checks. 

(5)  Purchase  of  consiunable  supplies 
essential  to  distribution  of  food  (e.g., 
bags,  boxes).  Ckxrumentation  required: 
receipts/invoices  for  supplies  purchased 
and  canceled  checks. 
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For  mass  shelters  (five  or  more  beds) 
or  mass  feeding  sites,  eligible 
expenditures  include: 

(6)  Food  (hot  meals,  groceries,  food 
vouchers).  Limited  amounts  of  dessert 
items  (i.e.,  cookies,  ice  cream,  candy, 
etc.)  used  as  a  part  of  a  daily  diet  plan 
may  be  purchased.  Also  allowable  are 
vegetable  seeds  and  vegetable  plants 
cultivated  in  an  agency's  garden  on-site 
and  canning  supplies.  Documentation 
required:  receipts/invoices  for  food 
purchased  and  canceled  checks  or 
served  meals  per  diem  schedule). 

(7)  Local  transportation  expenses  for 
picking  up/delivery  of  food; 
transporting  clients  to  mass  shelter  or 
feeding  site.  Limited  to  actual  fuel  costs, 
a  mileage  log  at  the  current  Federal  rate 
(30  cents  per  mile),  contracted  services 
or  public  transportation.  Documentation 
required:  (1)  mileage  log,  or  (2)  receipts/ 
invoices  from  contracted  services  or 
public  transportation,  receipts  for  actual 
fuel  costs,  and  canceled  checks. 

(8)  Purchase  of  consumable  supplies 
essential  to  mass  feeding  (i.e.,  plastic 
cups,  utensils,  detergent,  etc.)  or  mass 
shelters  of  five  or  more  beds  (i.e.,  soap, 
toothbrushes,  toothpaste,  cleaning 
supplies,  etc.)  Documantation  required: 
receipts/invoices  for  supplies  purchased 
and  canceled  checks. 

(9)  Purchase  of  small  equipment  not 
exceeding  $300  per  item  and  essential  to 
mass  feeding  (i.e.,  pots,  pans,  toasters, 
blenders,  etc.)  or  mass  shelters  (i.e., 
cots,  blankets,  linens,  etc.). 
Documentation  required:  receipts/ 
invoices  for  equipment  purchased  and 
canceled  checks. 

(10)  Leasing,  only  for  the  program 
period,  of  capital  equipment  associated 
with  mass  feeding  or  mass  shelter  (e.g., 
stoves,  freezers,  or  vans  with  costs  over 
$300  per  item)  only  if  approved  in 
advance  by  the  Local  Board. 
Documentation  required:  written  Local 
Board  approval,  copy  of  lease 
agreement,  and  canceled  checks. 

(11)  With  prior  Local  Board  approval, 
minor  emergency  repair  of  small 
equipment  essential  to  mass  feeding  or 
sheltering  not  exceeding  $300  in  repair 
costs  per  item.  Equipment  eUgible  for 
repairs  are  any  that  if  not  repaired 
would  force  the  LRO  to  terminate  or 
curtail  services  (e.g.  stove,  refrigerator, 
hot  water  heater).  Routine  maintenance 
and  service  contracts  are  not  eligible 
expenses.  Documentation  required: 
receipts  or  bills  for  equipment  repair 
and  canceled  checks. 

(12)  Limited  amounts  of  basic  first-aid 
supplies  (e.g.,  aspirin,  band-aids,  cough 
syrup)  for  mass  shelter  providers  and 
mass  feeding  sites  only.  Documentation 
required:  receipts/invoices  for  first-aid 
supplies  and  canceled  checks. 


(13)  Emergency  repairs/building  code 
of  a  mass  feeding  facility  or  mass 
shelter,  provided: 

(i)  The  facility  is  owned  by  a  not-for- 
profit  organization  (profit-making 
facilities,  leased  facilities,  government 
facihties,  and  individual  residences  are 
not  ehgible);  and, 

(ii)  The  emergency  repair/building 
code  plan  and  the  contract  detailing 
work  to  be  done  and  material  and 
equipment  to  be  used  or  purchased  is 
approved  by  the  Local  Board  prior  to  the 
start  of  the  emergency  repair/building 
code  project:  and, 

(iii)  The  emergency  repair/building 
code  is  limited  to: 

(A)  Bring  faciUty  into  compliance 
with  local  building  codes;  or, 

(B)  An  emergency  repair  that  is 
required  to  keep  the  facility  open  for  the 
current  program  phase.      , 

(C)  Maximum  expenditure:  $2,500. 

(D)  No  award  funds  are  used  for 
decorative  or  non-essential  purposes  or 
routine  maintenance/repairs. 

(E)  All  emergency  repair  work  is 
completed  and  paid  for  by  the  end  of 
the  jurisdiction's  award  phase. 
(Expenses  which  occur  after  that  date 
will  not  be  accepted  as  eligible  costs.) 
Documentation  required:  letter  from 
Local  Board  indicating  approval  and 
amount  approved,  copy  of  contract 
including  cost  or  invoices  for  supplies 
and  contract  labor,  document  citing 
building  code  violation  requiring  the 
repair  (for  building  code  repairs)  and 
canceled  checks. 

(14)  Expenses  incurred  from 
accessibility  improvements  for  the 
disabled  are  eligible  for  mass  feeding  or 
mass  shelter  facilities  up  to  a  limit. of 
$2,500.  These  improvements  may 
include  those  required  by  the 
Americans  with  Disabilities  Act  of  1990. 
A  building  code  citation  is  not 
necessary  for  accessibility 
improvements. 

Note:  All  social  service  providers  are 
mandated  to  comply  with  the  Americans 
with  Disabilities  Act  of  1990.  Documentation 
required:  copy  of  contract  describing  work  to 
be  done  including  cost,  letter  from  Local 
Board  indicating  approval  and  amount 
approved,  and  canceled  checks. 

For  mass  shelter  providers,  there  are 
two  options  for  eligible  costs.  One 
option  must  be  selected  at  the  beginning 
of  the  program  year  and  continued 
throughout  the  entire  year.  Note  the 
documentation  requirements  for  each 
option. 

(15)  Reimbursement  of  actual  direct 
eligible  costs;  in  which  case  canceled 
checks  and  vendor  invoices  for 
supplies/equipment  essential  to  the 
operation  of  the  mass  shelter  (e.g.,  cots, 
mattresses,  soap,  linens,  blankets. 


cleaning  suppUes,  etc.)  must  be 
maintained.  Documentation  required: 
receipts/invoices  from  vendor  relating 
to  operation  of  facility  and  canceled 
checks. 

(16)  Per  diem  allowance  of  exactly  $5 
per  person  or  exactly  $10  per  person  per 
night  for  mass  shelter  (five  beds  or 
more)  providers,  only  if: 

(i)  Approved  in  advance  by  the  Local 
Board;  and, 

(ii)  LROs  total  mass  shelter  award  is 
expended  in  this  manner. 

Note:  It  is  the  decision  of  the  Local  Board 
to  choose  between  the  S5/$10  rate.  This  rate 
may  vary  from  agency  to  agency.  The  S5/S10 
per  diem,  if  elected,  may  be  expended  by  the 
LRO  for  any  cost  related  to  the  operation  of 
the  mass  shelter;  it  is  not  limited  to  otherwise 
eligible  items.  The  per  diem  allowance  does 
not  include  the  additional  costs  associated 
with  food.  Documentation  required:  schedule 
showing  daily  rate  of  $5  or  $10  and  number 
of  persons  sheltered  by  date  with  totals. 
Supporting  documentation  must  be  retained 
on-site,  e.g.,  checks,  invoices  and  service 
records. 

For  mass  feeding  programs,  there  are 
two  options  for  eligible  costs.  One 
option  must  be  selected  at  the  beginning 
of  the  program  year  and  continued 
throughout  the  entire  year.  Note  the 
documentation  requirements  for  each 
option. 

(17)  Reimbursement  of  actual  direct 
eligible  costs;  in  which  case  canceled 
checks  and  vendor  invoices  for 
supplies/equipment  essential  to  the 
operation  of  the  mass  feeding  programs 
(e.g.,  food,  paper  products,  cleaning 
products,  pots  and  pans,  etc.)  must  be 
maintained.  Documentation  required: 
receipts/invoices  from  vendor  relating 
to  operation  of  facility  and  canceled 
checks. 

(18)  Per  meal  allowance  of  $1.50  per 
meal  served  only  if: 

(i)  Approved  in  advance  by  the  Local 
Board;  and, 

(ii)  LRO's  total  mass  feeding  award  is 
expended  in  this  manner. 

The  $1.50  per  meal  allowance,  if 
elected,  may  be  expended  by  the  LRO 
for  any  related  cost;  it  is  not  limited  to 
otherwise  eligible  items.  The  per  meal 
allowance  does  not  include  the 
additional  costs  associated  with  shelter. 
Documentation  required:  schedule 
showing  meal  rate  of  $1.50  and  number 
of  meals  served  by  date  with  totals. 
Supporting  documentation  must  be 
retained  on-site,  e.g.,  checks/invoices 
and  service  records. 

(19)  For  all  agencies,  eligible  costs 
include  the  purchase  of  diapers  for 
distribution  to  individuals/famiUes. 
Vouchers  to  grocery  stores  may  include 
diapers.  Note:  Local  Boards  should  use 
discretion  in  selecting  LROs  to  provide 
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this  service,  taking  into  consideration 
the  cost  effectiveness  of  bulk 
purchasing.  Documentation  required: 
receipts/invoices  for  diapers  purchased 
and  canceled  checks. 

For  rent/mortgage  assistance,  eligible 
program  costs  include: 

(20)  Limited  emergency  rent  or 
mortgage  assistance  for  individuals  or 
families,  provided  that: 

(i)  Payment  is  in  arrears  or  due  within 
5  days;  and, 

(ii)  All  other  resources  have  been 
exhausted;  and, 

(iii)  The  client  is  primary  resident  of 
the  home  in  which  rent/mortgage  is 
being  paid  and  responsible  for  Uie  rent/ 
mortgage  on  the  home  or  apartment 
where  the  rent/mortgage  assistance  is  to 
be  paid; 

(iv)  Payment  is  limited  to  one  month's 
cost  for  each  individual  or  family. 
Assistance  can  be  provided  for  a  full 
month's  rent/mortgage  all  at  one  time, 
or  in  separate  payments  over  a  period  of 
up  to  90  consecutive  days  so  long  as  the 
total  amount  paid  does  not  exceed  one 
month's  costs; 

(v)  Assistance  is  provided  only  once 
in  each  award  phase  for  each  individual 
or  family;  and, 

(vi)  Payment  must  guarantee  an 
additional  30  days  service. 

Note:  Late  fees,  legal  fees,  and  deposits  are 
ineligible.  Payments  for  trailers  and  lots  are 
eligible  and  can  be  paid  to  a  mortgage 
company  or  to  a  private  landlord. 
Documentation  required:  letters  from 
landlords  (must  include  amount  of  one 
month's  rent  and  statement  that  rent  is  past 
due),  mortgage  letters  and/ or  copy  of  loan 
coupon  showing  mortgage  amount  and  date 
due  and  canceled  checks. 

(21)  First  month's  rent  may  be  paid 
when  an  individual  or  family: 

(i)  Is  transient  and  plans  to  stay  in  the 
area  for  an  extended  period  of  time;  or, 

(ii)  Is  moving  from  a  temporary 
shelter  to  a  more  permanent  living 
arrangement;  or, 

(iii)  Is  being  evicted  because  one 
month  payment  will  not  forestall 
eviction. 

The  first  month's  rent  cannot  be 
provided  in  addition  to  emergency  rent/ 
mortgage  payment  under  Item  20  above. 
It  can  be  provided  in  addition  to 
assistance  provided  for  off-site  and  mass 
shelter.  Documentation  required:  letters 
from  landlords  [must  include  amoimt  of 
first  month's  rent]  and  canceled  checks. 

For  utility  assistance,  eligible  program 
costs  include: 

(22)  Limited  utility  assistance 
(includes  gas,  coal,  electricity,  oil. 
water,  firewood)  for  individuals  or 
families,  provided  that: 

(i)  Payment  is  in  arrears;  and, 


(ii)  All  other  resources  have  been 
exhausted  (e.g.,  State's  Low  Income 
Home  Energy  Assistance  Program);  and, 

(iii)  Payment  is  limited  to  one 
month's  cost  for  each  utility  for  each 
individual  or  family;  and, 

(iv)  Month  paid  is  part  of  the 
arrearage  and  from  current  phase  or  for 
continuous  service;  and, 

(v)  Each  utility  can  be  paid  only  once 
in  each  award  phase  for  any  individual 
or  family. 

(vi)  Payment  must  guarantee  an 
additional  30  days  service. 

Note:  Reconnect  are  eligible.  Late  fees  and 
deposits  are  ineligible.  Utility  assistance  can 
be  provided  in  addition  to  eligible  rent/ 
mortgage  assistance.  The  National  Board 
encourages  the  use  of  the  metered  utility 
verification  form  (along  with  a  copy  of  the 
past  due  utility  bill)  as  the  preferred  method 
for  verifying  aligjble  utility  assistance. 
Documentation  required:  (1)  nonmetered 
utilities  (e.g.,  propane,  firewood),  receipts/ 
invoices  for  fuel  including  due  date  and 
canceled  checks;  (2)  metered  utilities  [e.g., 
electricity,  water],  copy  of  past  due  utility 
bill  showing  one  month's  charges  including 
due  date  and  canceled  checks. 

Note:  Utility  disconnect  and  termination 
notices  often  do  not  show  amount  owed  by 
month.  This  information  must  verified  with 
the  utility  company  and  written  onto  the 
notice  or  metered  utility  verification  form  if 
not  included. 

For  other  shelter  assistance,  eligible 
program  costs  include: 

(23)  Off-site  emergency  lodging  in  a 
hotel  or  motel,  or  other  off-site  shelter 
facility  provided: 

(i)  No  appropriate  on-site  shelter  is 
available;  and, 

(ii)  It  is  limited  to  30-days'  assistance 
per  individual  or  family  during  the 
program  period. 

Note:  Assistance  may  be  extended  in 
extreme  cases  with  prior  Local  Board  written 
approval.  A  oopy  of  this  approval  should 
accompany  U^O's  documentation. 

Note:  An  LRO  may  not  operate  as  a  vendor 
for  itself  or  other  LROs,  except  for  shared 
maintenance  fee  for  food  banks. 
Documentation  required:  receipts/invoices 
from  off-site  ihelter  (hotel/motel)  and 
canceled  checks. 

(b)  Ineligible  Program  Costs. 
Purposes  for  which  funds  CANNOT 
BE  USED  include,  but  are  not  limited  to: 

(1)  Cash  payments  of  any  kind 
including  diecks  made  out  to  cash  or 
reimbursements  to  staff,  volunteers  or 
clients  for  program  purchases. 

(2)  Deposits  of  any  kind. 

(3)  Paymtnt  of  more  than  one  month's 
rent  amoimt. 

(4)  Paymtnt  of  more  than  one  month's 
mortgage,  first  month's  mortgage,  or 
down  payment  on  mortgage. 

(5)  Transportation  of  people  not 
related  to  tne  direct  provision  of  food  or 


shelter  (e.g.  to  another  agency,  another 
city,  relative's  home,  transportation  to 
jobs,  health  care,  etc.). 

(6)  Payment  of  more  than  one  month's 
portion  of  an  aocvunulated  utility  bill. 

(7)  Payments  made  directly  to  a  client. 

(8)  Rental  security;  deposits;  revolving 
loan  accounts. 

(9)  Real  property  (land  or  buildings) 
costing  more  than  $300. 

(10)  Property  taxes  of  any  kind. 

(11)  Equipment  costing  more  than 
$300  per  item  (e.g.,  vehicles,  freezers, 
washers). 

(12)  Emergency  repairs/building  code 
or  rehabihtation  to  govemment-owmed 
or  profit-making  facilities  or  leased 
facilities. 

(13)  Routine  maintenance  of  agency 
facilities;  routiae  maintenance  or 
service  contracts  on  equipment. 

(14)  Rehabilitation  for  expansion  of 
service. 

(15)  Repairs  of  any  kind  to  an 
individual's  house  or  apartment. 

(16)  Pim:hase  of  supplies  or 
equipment  for  an  individual's  home  or 
private  use. 

(17)  Lease-purchase  agreements. 

(18)  Administrative  cost 
reimbursement  to  State  or  regional 
offices  of  governmental  or  voluntary 
organizations. 

(18)  Lobbying  efforts. 

(19)  Expenditures  made  prior  to 
begiiming  of  jurisdiction's  program. 

(20)  Expenditures  made  after  end  of 
jurisdiction's  program. 

(21)  Gas  or  repairs  for  client-owned 
transportation. 

(22)  Repairs  to  LRO-owned  vehicles. 

(23)  Prescription  medication  or 
medical  supplies. 

(24)  Clothing  (except  underwear/ 
diapers  for  clients  of  mass  shelters,  if 
necessary). 

(25)  Payments  for  expenses  not 
incurred  (i.e.,  where  no  goods  or 
services  have  been  provided  diuing  new 
program  period). 

(26)  Emergency  assistance  for  natural 
disaster  victims. 

(i)  Supphes  bought  for  and  in 
anticipation  of  a  natural  disaster. 

(27)  Telephone  costs,  except  as 
administrative  allowance  and  limited  to 
the  total  allowance  (2  percent). 

(28)  Salaries,  except  as  administrative 
allowance  and  limited  to  the  total 
allowance  (2  percent). 

(29)  Office  equipment,  except  as 
administrative  allowance  and  limited  to 
the  total  allowance  (2  percent). 

(30)  LRO  maty  not  operate  as  a  vendor 
for  itself  or  other  LROis,  except  for 
shared  maintenance  fee  for  food  banks. 

(31)  Direct  expenses  associated  with 
new  or  expanded  services  or  to  prevent 
closing. 
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(32)  Increased  utility  costs  due  to 
expansion  of  service. 

133)  Encumbrance  of  funds  for  shelter, 
emergency  repairs,  utilities,  that  is, 
payments  for  goods  or  services  that  are 
purchased  and  are  to  be  delivered  at  a 
later  date.  Also,  withholding  assistance 
in  anticipation  of  a  future  need  (e.g., 
hoUday  events,  special  programs). 

(34)  Supplementing  foster  care  costs, 
where  an  LRO  has  already  received 
payment  for  basic  boarding  of  a  client. 
Comprehensive  foster  ceu^  costs  beyond 
food  and  shelter  are  not  allowed. 

(35)  No  fee  for  service  may  be  charged 
to  individuals  or  families  in  order  to 
receive  service. 

(c)  Administrative  allowance. 

(1)  There  is  an  administrative 
allowance  limitation  of  two  percent 
(2%)  of  total  funds  received  by  the  Local 
Board,  excluding  any  interest  earned. 
This  allowance  is  a  part  of  the  total 
award,  not  in  addition  to  the  award.  The 
local  administrative  allowance  is 
intended  for  use  by  LROs  or  Local 
Boards  and  not  for  reimbursement  of  the 
program  or  administrative  costs  that  a 
recipient's  parent  organi2ation  (its  State 
or  regional  offices)  might  incur  as  a 
result  of  this  additional  funding. 

(2)  The  Local  Board  may  elect  to  use, 
for  its  own  administrative  costs,  all  or 
any  portion  of  the  2  percent  allowance. 
The  decision  on  distribution  of  the 
allowance  among  LROs  rests  with  the 
Local  Board.  No  LRO  may  receive  an 
allowance  greater  than  2  percent  of  that 
LRO's  award  amount  unless  the  LRO  is 
providing  the  administrative  support  for 
the  Local  Board  and  it  is  approved  by 
the  National  Board. 

(3)  The  SSA  Committee,  when  in 
operation,  may  utilize  a  maximum  of 
one-half  of  one  percent  (0.5%)  for  its 
administrative  costs  in  allocating  the 
SSA  grant.  As  with  Local  Board  awards, 
this  administrative  allowance  is  part  of 
the  total  award,  not  in  addition  to  the 
award. 

(4)  Any  of  the  administrative 
allowance  not  used  must  be  put  back 
into  program  funds  for  additional 
services.  Note:  The  administrative 
allowance  may  only  be  allocated  in 
whole-dollar  eimounts. 

Required  Documentation:  None  with 
the  final  report;  LROs  receiving  funds 
for  administration  must  retain 
docimientation  that  the  funds  were 
spent  on  the  direct  administration  of 
EFSP. 

6.6    Required  Documentation 

(a)  Documentation. 

LRO  Dociimentation  of  EFSP 
expenditures  requires  copies  of 
canceled  checks  (both  sides)  and 
itemized  vendor  invoices.  An  acceptable 


invoice  has  the  following 
characteristics: 

(1)  It  must  be  vendor  originated; 

(2)  It  must  have  name  of  vendor; 

*  (3)  It  must  have  name  of  purchaser; 

(4)  It  must  have  date  of  purchase; 

(5)  It  must  be  itemized;  and, 

(6)  It  must  have  total  cost  of  purchase. 
Documentation  may  also  include:  per 

diem  schedule,  per  meal  allowance 
schedule,  and  mileage  logs. 

All  LROs  will  be  required  to 
periodically  submit  documentation  to 
the  National  Board  to  ensure  continued 
program  compliance.  Any  LRO 
receiving  over  $100,000  in  Federal 
funds  must  comply  with  OMB  Circular 
A-133. 

(b)  Reports. 

In  addition  to  the  aforementioned 
documentation,  reports  to  the  Local 
Board  must  be  submitted  by  their  due 
date.  Interim  report/second  and  third 
check  request  forms  will  be  enclosed  in 
the  LROs'  first  check  package.  When  the 
LRO  is  ready  to  request  its  second/third 
check  it  must  complete  and  sign  the 
interim  report  and  forward  it  to  the 
Local  Board  for  its  review  and  approval. 
The  reverse  side  (second/third  check 
request)  should  be  completed  by  the 
Local  Board  chair  and  mailed  to  the 
National  Board.  LROs  must  complete  all 
portions  of  the  final  report  form,  return 
two  copies  to  the  Local  Board,  including 
one  copy  of  documentation  if  requested, 
and  retain  a  copy  for  their  records. 

The  LRO  must  work  with  the  Local 
Board  to  quickly  clear  up  any  problems 
related  to  compliance  exception(s)  at  the 
end  of  the  program. 

7.0    Local  Appeals  Process 

(a)  Fairness  and  openness.  An  appeals 
process  is  a  statement  to  eligible 
agencies  and  to  the  community  at  large 
that  the  Local  Board  is  interested  in 
fairness  and  openness. 

A  good  appeals  process  begins  with 
prevention.  If  the  Local  Board  includes 
both  representatives  of  affiliates  of  the 
National  Board  and  representatives  of 
other  groups  involved  with  assisting 
hungry  and  homeless  people,  it  is  less 
likely  to  experience  an  appeal. 
Similarly,  if  the  Local  Board's  decision- 
making process  is  open,  thorough,  and 
even-handed,  appeals  are  less  likely. 

It  is  the  responsibility  of  the  Local 
Board  to  establish  a  written  appeals 
process.  That  process  may  be  simple  or 
elaborate,  depending  on  the  needs  of  the 
community. 

(b)  Appeals  guidelines.  The  appeal 
process  should  meet  the  following 
guidelines: 

(1)  It  should  be  available  to  agencies 
and  to  the  public  upon  request; 

(2)  It  should  be  timely,  without  undue 
delay; 


(3)  It  should  include  the  basis  for 
appeal  (e.g..  Provision  of  information 
not  previously  available  to  the  group 
making  the  appeal  or  to  the  Local  Board; 
correction  of  erroneous  information; 
violation  of  Federal  or  National  Board 
guidelines;  or  allegation  of  bias,  fraud, 
or  misuse  of  Federal  funds  on  the  part 
of  the  Local  Board  may  be  cause  for 
appeal); 

(4)  The  decision  should  be 
communicated  to  the  organization 
making  the  appeal  in  a  timely  manner. 
In  the  case  of  an  appeal* on  the  basis  of 
fraud  or  other  abuse  of  Federal  funds, 
the  agency  making  the  appeal  must  be 
informed  of  the  right  of  referral  to  the 
National  Board; 

(c)  Primary  decision  maker  Except  for 
cost  and  LRO  eligibility,  the  Local  Board 
is  the  primary  decision  maker.  Only 
when  there  is  significant  question  of 
misapplication  of  guidelines,  fraud,  or 
other  abuse  on  the  part  of  the  Local 
Board  will  the  National  Board  consider 
action. 

(d)  Common  appeals  practices.  The 
National  Board  does  not  mandate  any 
particular  appeals  process.  However, 
some  Local  Boards  have  developed 
processes  which  work  well  for  them  and 
may  offer  some  help  to  other 
communities.  Common  practices 
include  the  following: 

(1)  Set  a  time  period  of  not  more  than 
30  days  for  agencies  or  organizations  to 
appeal  a  funding  decision; 

(2)  Require  written  notice  of  appeal, 
signed  by  the  Chief  Volunteer  Officer  of 
the  organization  making  the  appeal; 

(3)  The  first  level  of  appeal  is  usually 
to  the  Local  Board,  or  to  an  executive 

xommittee  of  the  board; 

(e)  Appeals  boards:  delegations.  Some 
boards  appoint  one  or  more  members  to 
act  as  a  liaison  with  the  organization 
making  the  appeal: 

(1)  In  the  case  of  an  appeal  for  the 
purpose  of  providing  previously 
unavailable  information  or  correction  of 
erroneous  information,  the  process 
usually  ends  with  prompt  notification  of 
decision  (within  ten  working  days  of 
appeal). 

(2)  In  the  case  of  appeals  for  the 
purpose  of  contesting  alleged  prejudice, 
violation  of  law  or  National  Board 
guidelines,  fraud,  or  misuse  of  Federal 
funds,  some  boards  have  allowed 
appeals  to  a  group  other  than  the  board 
itself.  This  practice  is  not  mandated  but 
is  permitted  by  the  National  Board. 
Such  groups  may  simply  be  composed 
of  different  individuals  representing  the 
same  organizations  that  make  up  the 
Local  Board.  They  may  also  include  an 
entirely  different  group  of  persons  who 
have  knowledge  of  the  program  and  are 
deemed  by  the  board  to  be  both 
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responsible  and  unbiased,  and  to  hold 
the  trust  of  the  community  at  large. 

(3)  If  the  board  chooses  to  delegate 
authority  to  any  third  party  in  an 
appeals  process,  the  power  and 
authority  of  that  body  should  be  clear. 
Is  it  simply  advisory  to  the  Local  Board? 
Will  the  board  abide  by  the  decisions  of 
this  body  as  long  as  they  are  consistent 
with  the  law  and  the  National  Board 
guidelines? 

(4)  The  disposition  of  appeals  is  often 
communicated  by  telephone  to  the  chief 
professional  and  volunteer  officers  of 
the  organization  appealing  immediately 
after  a  decision  is  made.  In  such  cases, 

a  written  communication  is  sent  as  soon 
as  possible  confirming  the  action  taken. 
The  written  communication  is,  of 
course,  the  official  notification. 

(f)  National  Board  role.  It  is  important 
to  reaffirm  that  no  single  appeals 
process  is  mandated  or  advised  by  the 
National  Board. 

8.0    Allocations  Formula 

(a)  Designation  of  Target  Areas. 
Local  jurisdictions  will  be  selected  to 
receive  funds  from  the  National  Board 


based  on  average  unemployment 
statistics  from  the  U.S.  Department  of 
Labor  for  the  most  current  12-month 
period  (August  1,  1996-July  31, 1997) 
available.  Also  used  are  poverty 
statistics  from  the  1990  Census.  The 
Board  adopted  this  combined  approach 
in  order  to  target  funds  for  high-need 
areas  more  effectively.  Funds  designated 
for  a  particular  jurisdiction  must  be 
used  to  provide  services  within  that 
jurisdictioa 

The  National  Board  based  its 
determination  of  high-need  jurisdictions 
on  four  factors: 

(1)  Most  current  twelve-month 
national  unemployment  rates; 

(2)  Total  number  of  unemployed 
within  a  civil  jurisdiction; 

(3)  Total  number  of  individuals  below 
the  poverty  level  within  a  civil 
jurisdiction;  and, 

(4)  The  total  population  of  the  civil 
jurisdiction. 

In  addition  to  unemployment,  poverty 
was  used  to  qualify  a  jurisdiction  for 
receipt  of  an  award. 

(b)  Fiscal  Year  1998  Formula. 


Jurisdictions  were  selected  under 
Phase  XVI  (PL  104-204)  according  to 
the  following  criteria: 

(1)  Jurisdictions,  including  balance  of 
counties,  with  18,000+  unemployed  and 
a  4.5%  rate  of  imemployment. 

(2)  Jurisdictions,  including  balance  of 
counties,  with  400  to  17,999 
unemployed  and  a  6.8%  rate  of 
unemployment. 

(3)  Jurisdictions,  including  balance  of 
counties,  with  400  or  more  unemployed 
and  an  11.7%  rate  of  poverty. 

Jurisdictions  with  a  minimum  of  400 
unemployed  may  qualify  for  an  award 
based  upon  their  rate  of  unemployment 
or  their  rate  of  poverty.  Once  a 
jurisdiction's  eligibility  is  established, 
the  National  Board  will  determine  its 
fund  distribution  based  on  a  ratio 
calculated  as  follows:  the  average 
number  of  unemployed  within  an 
eligible  area  divided  by  the  average 
number  of  unemployed  covered  by  the 
national  program  equals  the  area's 
portion  of  the  award  (less  National 
Board  administrative  costs,  and  less  that 
portion  of  program  funds  required  to 
fulfill  designated  awards). 


Area's  avg.  no.  unemployed  _  Area's  percent  of  the  award  (less  National  Board' s 

Avg.  no.  unemployed  in  all  eligible  areas  ~      administrative  costs  and  designated  awards) 


Puerto  Rico  and  U.S.  territories  will 
receive  a  designated  percentage  of  the 
total  award  based  on  the  decision  of  the 
National  Board. 


jurisdictions  were  notified  in  October, 
1997,  regarding  this  award. 


9.0    Amendments  to  Plan 

The  National  Board  reserves  the  right 
to  amend  this  Plan  at  any  time. 
Kay  C.  Goss, 

Associate  Director  for  Preparedness,  Training 
and  Exercises. 

The  following  is  a  Hst  of  Phase  XVI 
(fiscal  year  1998)  allocations.  These 

Emergency  Food  and  Shelter  National  Board  Program— Phase  XVI  Allocations 


AlatMma 


16-^)030-00 
16-0032-00 
16-0034-00 
16-0036-00 
16-0038-00 
16-0040-00 
16-0042-00 
16-0044-00 
16-0046-00 
16-0050-00 
16-0052-00 
16-0054-00 
16-0060-00 
16-0062-00 
16-0064-00 
16-0068-00 
16-OD70-00 
16-0072-00 
16-0074-00 
16-0076-00 
16-0078-00 


Autauga  County 

Baldwin  County _. 

Baft)our  County 

Bibb  County  _. 

Blount  County  _. 

Bullock  County -. 

Butler  County «. 

Calhoun  County -. 

Chambers  County », 

Chilton  County  -. 

Choctaw  County  -. 

Clarke  County ►. 

Coffee  County „ 

Colt>ert  County » 

Conecuh  County 

Covington  County  f 

Crenshaw  County 

Cuflman  County  

Dale  County 

Dallas  County  

De  Kalb  County  


$10,988.00 
32,165.00 
14,801.00 
7,371.00 
8,802.00 
7,808.00 
14,214.00 
40,289.00 
10,671.00 
11,696.00 
12,691.00 
17,469.00 
12,345.00 
26,061.00 
10,581.00 
17,499.00 
7,250.00 
23,302.00 
14,364.00 
33,446.00 
24,237.00 
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Emergency  Food  and  Shelter  National  Board  Program— Phase  XVI  Allocations— Continued 


16-0080-00 
16-0082-00 
16-0084-00 
16-0088-00 
16-0090-00 
16-0092-00 
16-0094-00 
16-0098-00 
16-0102-00 
16-0104-00 
16-0108-00  . 
16-0110-00  . 
16-0112-00  . 
16-0114-00  . 
16-0116-00  . 
16-0118-00  . 
16-0120-00  . 
16-0126-00  . 
16-0128-00  . 
16-0130-00  . 
16-0132-00  . 
16-0136-00  . 
16-0138-00  . 
16-0142-00  . 
16-0144-00  . 
16-0146-00  . 
16-0148-00  . 
16-0150-00  . 
16-0152-00  . 
16-0154-00. 
16-0158-00  . 
16-0160-00  . 
16-0162-00  . 
16-0164-00  . 
16-0168-00  . 
16-0170-00  . 
16-0172-00  . 
16-0174-00  . 
16-0176-00  . 


16-0242-00 

16-0244-00 

16-0246-00 

16-0248-00 

16-0250-00 

16-0254-00 

16-0256-00 

16-0268-00 

16-0270-00 

16-0272-00 

16-0276-00 

16-0278-00 

16-0280-00  . 

16-0282-00  . 

16-0284-00  . 


Elmore  County 

Escambia  County 

Etowah  County  

Franklin  Coun^ 

Geneva  County 

Greene  County  

Hale  County  

Houston  County 

Jackson  County  

Jefferson  County 

Lamar  County 

Lauderdale  County  

Lawrence  County 

Lee  County  

Limestone  County 

Lowndes  County  

Macon  County 

Marengo  County  

Marion  County  

Marshall  County 

Mobile  County 

Monroe  County  

Montgomery  County  

Morgan  County  

Perry  County 

Pickens  County 

Pike  County  

Randolph  County 

Russell  County 

St.  Clair  County  

Sumter  County 

Talladega  County 

Tallapoosa  County 

Tuscaloosa  County 

Walker  County  

Washington  County  

Wikx)x  County 

Winston  County  

State  Set-Aside  Committee,  AL 


Alabama  Total 


Alaska 


16-0190-00  

16-0196-00  

16-0200-00  

16-0202-00  

16-0204-00  

16-0208-00  

16-021CW)0 

16-0216-00  

16-0224-00  

16-0232-00  


Bethel  Census  Area 

FairtKinks  North  Star  Boro 

Juneau  Borough  

Kenai  Peninsula  Borough 

Ketchikan  Gateway  Borough 

Kodiak  Island  Borough  

Matanuska-Susitna  Census 

Prince  of  Wales-Outer  Ketchikan 

Valdez-Cordova  Census  Area 

State  Set-Aside  Committee,  AK  .. 


Alaska  Total 


Arizona 


Apache  County  

Cochise  County  

Coconino  County  

Gila  County 

Graham  County  

La  Paz  County 

Maricopa  County 

Mohave  County 

Navajo  County  

Pima  County  

Pinal  County  

Santa  Cruz  County  

Yavapai  County  

Yuma  County  

State  Set-Aside  Committee,  AZ 


14,455.00 
14,003.00 
34,697.00 
17.891.00 
11.922.00 

9.737.00 

7.762.00 

27.372.00 

33,009.00 

159,882.00 

7,943.00 
33,838.00 
14.334.00 
19.881.00 
15,811.00 

9.179.00 

8.184.00 
15.269.00 
16.580.00 
31.653.00 
149.491.00 
21.132.00 
65.084.00 
34.516.00 

6.858.00 
11.139.00 
12,631.00 

6,843.00 
14.153.00 
12.887.00 
10.973.00 
36,521.00 
16,535.00 
37,290.00 
30,025.00 
10,069.00 

7,099.00 
12,767.00 
58,003.00 


1,415.462.00 


7,431.00 
50,237.00 
16,414.00 
47,162.00 
10.521.00 
11.048.00 
44,645.00 
7.521.00 
8.908.00 
91.379.00 


295,266.00 


S60.080.00 
58,000.00 
73.675.00 
24.207.00 
15.992.00 
11.229.00 

728.778.00 
61,662.00 
77.504.00 

204^65.00 
47,419.00 
56.010.00 
43.922.00 

316,285.00 
3.133.00 


I 
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Arizona  Total 


Arkansas 


1&-03OM)0  . 

16-0306-00  . 

16-O30&-00  . 

16-0312-00  . 

16-0314-00  . 

16-0318-00  . 

16-0320-00  . 

1&-0324-00, 

16-0326-00 

16-0330-00 

16-0332-00 

16-0334-00 

1&-0336-00 

16-0338-00 

16-0340-00 

16-0344-00 

16-0346-00 

16-0348-00 

1&-0354-00 

16-0358-00 

16-0360-00 

16-0362-00 

16-0364-00 

16-0366-00 

16-0370-00 

16-0372-00 

16-0376-00 

16-0380-00 

1&-0382-00 

16-0384-00 

16-0386-00 

16-0388-00 

16-0390-00 

16-0396-00 

1&-0398-00 

16-0408-00 

1&-0412-00 

16-0416-00 

16-0418-00 

16-0420-00 

16-0424-00 

16-0430-00 

16-0432-00 

16-0440-00 

16-0444-00 

16-0450-00 

16-0452-00 

16-0454-00 

16-0456-00 

16-0462-00 


Arkansas  County  

Ashley  County 

Baxter  County 

Boone  County 

Bradley  Courrty  

Carroll  County 

Chicot  County  

Clay  County  

Deburrw  County 

Columbia  County  

Conway  County  

Craighead  County 

Crawford  County 

Crittenden  County 

Cross  County 

Desha  County 

Drew  County 

Faulkner  County  

Garland  County 

Greene  County  

Hempstead  County 

Hot  Spring  County  

Howard  County 

Independence  County 

Jackson  County  

Jefferson  County 

Johnson  County 

Lawrence  County 

Lee  County  

Lincoln  County 

Little  River  County  

Logan  County  

Lonoke  County 

Miller  County 

Mississippi  County 

Ouachita  County 

Phillips  County 

Poinsett  County  

Polk  County  

Pope  County 

Pulaski  County 

Randolph  County 

St.  Francis  County 

Set>astian  County  

Sevier  County  

Union  County  

Van  Buren  County  

Washington  County  

White  County  

State  Set-Aside  Committee,  AR 


Arkansas  Total 


California 


16-0634-00 
16-0646-00 
16-0662-00 
16-0654-00 
16-0656-00 
16-0658-00 
16-0660-00 
16-0668-00 
16-0464-00 
16-0676-00 
16-0678-00 
16-068b-00 
16-0682-00 
16-0684-00 
16-0688-00 


Alameda  County  

Oakland  City  

Amador  County 

Butte  County 

Calaveras  County  .... 

Colusa  County  

Contra  Costa  County 

Del  Norte  County  

Fresno  City/County  .. 

Glenn  County 

Humboldt  County 

Imperial  County 

Inyo  County 

Kem  County 

Kings  County 


1,782,161.00 


$9,511.00 

12,164.00 

9,481.00 

12,209.00 

9,013.00 

10,370.00 

8,742.00 

7.793.00 

6,843.00 

12,616.00 

7.762.00 

25,819.00 

16.821.00 

17,077.00 

7.325.00 

10,702.00 

12.254.00 

30.386.00 

26,106.00 

16.580.00 

14.229.00 

9,722.00 

6.346.00 

15.917.00 

14,485.00 

43,967.00 

6.557.00 

9,420.00 

8,486.00 

6,074.00 

7,190.00 

7,838.00 

13.987.00 

16,595.00 

37,712.00 

17,921.00 

15,600.00 

10,943.00 

6.722.00 

16.927.00 

112.804.00 

14,862.00 

20.393.00 

39.053.00 

7,129.00 

22,880.00 

7,069.00 

36,868.00 

26.890.00 

84,245.00 


928,405.00 


$284,662.00 
201.672.00 

12.571.00 
109.789.00 

19,082.00 

25,081.00 
312,607.00 

15.495.00 
736.842.00 

23.890.00 

66.470.00 

240.198.00 

9,134.00 

525.508.00 

82,915.00 
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16-0690-00 
16-0692-00 
16-0694-00 
16-0760-00 
16-0766-00 
16-0768-00 
16-0770-00 
16-0772-00 
16-0774-00 
16-0776-00 
16-0780-00 
16-0784-00 
16-0786-00 
16-0818-00 
16-0820-00 
16-0824-00 
16-0828-00 
16-0830-00 
16-0840-00 
16-0858-00 
16-0860-00 
16-0864-00 
16-0866-00 
16-0876-00 
16-0880-00 
16-0892-00 
16-0896-00 
16-0900-00 
16-0902-00 
16-0912-00 
16-0916-00 
16-0918-00 
16-0920-00 
16-0922-00 
16-0926-00 
16-0928-00 
16-0938-00 
16-0940-00 
16-0942-00 


16-0968-00 
16-0978-00 
16-0990-00 
16-1010-00 
16-1012-00 
16-1026-00 
16-1034-00 
16-1056-00 
16-1058-00 
16-1062-00 
16-1068-00 
16-1074-00 
16-1076-00 
16-1078-00 
16-1080-00 
16-1092-00 
16-1098-00 
16-1116-00 
16-1122-00 


16-1422-01 
16-1422-02 
16-1422-03 
16-1422-04 
16-1438-00 
16-1456-00 


Lake  County 

Lassen  County 

Los  Angeles  Crty/County  

Madera  County  

Mariposa  County 

Mendocino  County 

Merced  County  

Modoc  County 

Mono  County  

Monterey  County  

Napa  County 

Nevada  County 

Orange  County  

Plumas  County  

Riverside  County  

Sacramento  County 

San  Benito  County 

San  Bernardino  County  

San  Diego  County  

San  Francisco  City/County 

San  Joaquin  County  

San  Luis  Ot>ispo  County 

San  Mateo  County 

Santa  Barbara  County 

Santa  Clara  County  

Santa  Cruz  County  

Shasta  County  

Siskiyou  County 

Solano  County  

Stanislaus  County 

Sutter  County 

Tehama  County  

Trinity  County 

Tulare  County  

Tuolumne  County  

Ventura  County 

Yok)  County  

Yulja  County  

State  Set-Aside  Committee.  CA 

California  Total 

Colorado 

Adams  County  

Alamosa  County  

Boulder  County 

Delta  County 

Denver  City/County 

Fremont  County 

Gunnison  County 

La  Plata  County 

Larimer  County  

Las  Animas  County  

Mesa  County 

Montezuma  County 

Montrose  County  

Morgan  County  

Otero  County  k... 

Pueblo  Courity  

Rio  Grande  County 

Weld  County 

State  Set-Aside  Committee,  CO 

Colorado  Total  

Connecticut 

Fairfield  Census/Bridgeport  

Fairfiekl  Census/Danbury  

Fairfield  Census/Norwalk 

FairfieW  Census/Stamford  

Hartford  Census  County  

Middlesex  Census  County 


39.370.00 

17.590.00 

i,122.911.00 

107.950.00 

10.671.00 

53.176.00 

198,115.00 

6.903.00 

9.466.00 

296.117.00 

49,740.00 

39.204.00 

742.735.00 

16.143.00 

741.108.00 

471.880.00 

43.786.00 

705.385.00 

892.482.00 

257.125.00 

395.823.00 

80,096.00 

170,999.00 

156.680.00 

460,078.00 

171.105.00 

101.725.00 

35.074.00 

186,268.00 

402,772.00 

80,232.00 

34.004.00 

10,852.00 

374,073.00 

27,070.00 

391.980.00 

78,242.00 

42,098.00 

194,145.00 


15.881,089.00 


$92,682.00 

6,572.00 
82,236.00 

8,501.00 

179,410.00 

11,139.00 

6,300.00 
16,912.00 
73,615.00 

7,973.00 
40,440.00 
11,772.00 
13,339.00 

6,647.00 

7,551.00 
46.077.00 

6,858.00 

52,754.00 

295,753.00 


966,531.00 


$141,886.00 
43,183.00 
52,436.00 
70,943.00 
382,152.00 
64,903.00 
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16-1458-00 
1&-1472-00 
16-1478-00 


16-1492-00 


16-1480-00 
16-1482-00 
16-1488-00 


16-1556-00 

16-1560-00 

16-1562-00 

1&-1566-00 

16-1570-00 

1&-1586-00 

16-1592-00 

16-1594-00 

16-1604-00 

16-1608-00 

16-1612-00 

16-1620-00 

16-1626-00 

16-1630-00 

16-1632-00 

16-1636-00 

16-1638-00 

16-1642-00 

16-1644-00 

16-1646-00> 

16-1654-00 

16-1656-00 

16-1660-00 

16-1666-00 

16-1668-00 

16-1670-00 

16-1674-00 

16-1678-00 

16-1680-00 

16-1684-00 

1&-1686-00 

16-1694-00 

16-1702-00 

16-1706-00 

16-1710-00 

16-1712-00 

16-1714-00 

16-1718-00 

16-1720-00 

16-1722-00 

16-1724-00 

16-1728-00 

16-1734-00 

16-1736-00 

16-1738-00 


New  Haven  Census  County 

New  London  Census  County 

State  Set-Aside  Committee.  CT  _ 

Connecticut  Total - 

Delaware 

Kent  County - 

New  Castle  County 

State  Set-Aside  Committee,  DE _ 

Delaware  Total - 

District  of  Columbia 

District  of  Columbia  

District  of  Columbia  Total  

Florida 

Alachua  County  

Baiter  County 

Bay  County  

Brevard  County 

Broward  County 

Citrus  County 

Columbia  County  

Dade  County 

De  Soto  County  

Duval  County  

Escambia  County 

Gadsden  County 

Gulf  County 

Hardee  County 

Hendry  County 

Highlands  County  

Hillsborough  County  » 

Holmes  County  

Indian  River  County 

Jadtson  County  

Lee  County  

Leon  County  

Levy  County - 

Manatee  County  

Marion  County  _ 

Martin  County  

Nassau  County  

Olteechobee  County 

Orange  County  

Osceola  County  

Palm  Beach  County 

Pinellas  County 

Polk  County  

Putnam  County 

St  Lucie  County  

Santa  Rosa  County  

Sarasota  County 

Seminole  County  

Sumter  County 

Suwannee  County  

Taylor  County  

Volusia  County 

Walton  County  

Washington  County  

State  Set-Aside  Committee,  FL 

Florida  Total 

Georgia 

Atlanta  &  College  P»</Clayton,  Del<a!b,  Fulton  Cos 

Macon/Bibb,  Jones  Counties 

Appling  County  


368,014.00 
118,562.00 
119^07.00 


1.361,285.00 


$51,865.00 

190,714.00 

24,103.00 


266,682.00 


$318,139.00 


318,139.00 


$43,741.00 

6,104.00 

60,652.00 

148,134.00 

562.346.00 

31.668.00 

17,379.00 

1,149,366.00 

10.611.00 

218,900.00 

74.203.00 

13,791.00 

8,064.00 

22,473.00 

33,748.00 

34,667.00 

272,092.00 

6,783.00 

56.628.00 

11,983.00 

90,511.00 

53,523.00 

8,546.00 

54,201.00 

68,550.00 

51,051.00 

15.962.00 

23,800.00 

234,305.00 

40,576.00 

469,544.00 

239,143.00 

197.904.00 

23,619.00 

135,624.00 

26,196.00 

58,648.00 

101,273.00 

9,405.00 

8,697.00 

11,093.00 

106,579.00 

9,481.00 

7.687.00 

236,803.00 


5,066,054.00 


16-1741-00 
16-1742-00 
16-1772-00 


$598,324.00 
62,687.00 
11,516.00 
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16-1780-00 

16-1784-00 

16-1788-00 

18-1798-00 

16-1804-00 

16-1806-00 

16-1808-00 

16-1816-00 

16-1818-00 

16-1822-00 

16-1828-00 

16-1832-00 

16-1840-00 

16-1842-00 

16-1844-00  , 

16-1854-00, 

16-1860-00, 

16-1866-00  , 

16-1870-00  , 

16-1880-00  , 

16-1882-00  , 

16-1884-00  . 

16-1888-00  . 

16-1892-00  . 

16-1896-00  . 

16-1902-00  . 

16-1908-00  . 

16-1910-00  . 

16-1920-00. 

16-1922-00  . 

16-1926-00  . 

16-1932-00  . 

18-1936-00  . 

16-1940-00  . 

16-1942-00  . 

16-1956-00  . 

16-1958-00  . 

16-1960-00. 

16-1966-00  . 

16-1970-00  . 

16-1974-00  . 

16-1976-00  . 

16-1980-00  . 

16-1984-00  . 

16-1986-00  . 

16-1994-00  . 

16-1998-00  . 

16-2006-00  . 

16-2010-00  . 

16-2014-00  . 

16-2018-00  . 

16-2026-00  . 

16-2032-00  . 

16-2036-00  . 

16-2038-00  . 

16-2042-00  . 

16-2052-00  . 

16-2054-00  . 

16-2056-00  ., 

16-2058-00  ., 

16-2060-00  ., 

16-2066-00  ., 

16-2072-00  ., 

16-2074-00  ., 

16-2076-00  ., 

16-2078-00  .. 

16-2080-00  .. 

16-2084-00  .. 

16-2086-00  .. 

16-2102-00  .. 

16-2104-00  .. 


Baldwin  County 

Barrow  County 

Ben  Hill  County 

Brantley  County  

Bulloch  County 

Burke  County 

Butts  County  

'  Carroll  County 

Catoosa  County 

Chattiam  County 

Chattooga  Courrty 

Clarke  County 

Cobb  County 

Coffee  County 

Cok)uitt  County  

Crisp  County 

Decatur  County 

Dodge  County 

Dougherty  County 

Effingham  County  

Elbert  County 

Emanuel  County  

Fannin  County  

Ftoyd  County 

Franklin  County 

Gilmer  County 

Glynn  County 

Grady  County 

Hancock  County  

Haralson  County 

Hart  County , 

Houston  County 

Jackson  County  

Jeff  Davis  County  

Jefferson  County 

Laurens  County  

Lee  County  

Liberty  County 

Lowndes  County 

Mc  Duffie  County 

Macon  County 

Madison  County 

Meriwether  County 

Mitchell  County  

Monroe  County  

Muskogee  County 

Newton  County  

Peach  County  

Pierce  County  

Polk  County  

Putnam  County 

Richmond  County  

Screven  County  

SpaWing  County  

Stephens  County  

Sumter  County 

Telfair  County  

Terrell  County  

Thomas  County  

Tift  County  

Toombs  County  

Troup  County 

Unton  County 

Upson  County 

Walker  County  ^ 

Walton  County  

Ware  County 

Washington  County  

Wayne  County  

Worth  County 

State  Set-Aside  Committee. 


GA 


Georgia  Total 


13.249.00 
10,687.00 

8.848.00 

6,120.00 
10,596.00 
21,222.00 

6,948.00 
28,668.00 
15,465.00 
83,427.00 

7.702.00 
21.418.00 
148,360.00 
15,223.00 
14,440.00 
10,430.00 

8,260.00 
11,169.00 
45.580.00 

9,375.00 
11,003.M 
14,726.00 

7.898.00 
33,054.00 

8.471.00 

7.160.00 
17.710.00 
10.581.00 

8,380.00 

9,722.00 

7,989.00 
29,241.00 
11.500.00 

6,270.00 
18,027.00 
14,771.00 

6.421.00 
19,218.00 
23,242.00 
15,254.00 
11,093.00 

6.948.00 

7.747.00 
13,897.00 

6,12000 
63.426.00 
17,846.00 

9,631.00 

6,044 'X) 
17.484.00 

6,436.00 
88,296.00 
12.149.00 
21,991.00 
11,335.00 
18,404.00 

8.064.00 

6,542.00 
14.470.00 
17,530.00 
17,936.00 
22,639.00 

6,888.00 

9,466.00 

23,227.00 

18.147.00 

12,239.00 

9.074.00 

12.179.00 

10,611.00 

372,406.00 


2.330,617.00 
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Hawaii 


t6-21 06-00 
16-2108-00 
16-2112-00 
16-2114-00 


Honolulu  City/County 

Hawaii  County 

Kauai  County  

Maui  County 

Hawaii  Total 

Idaho 

Bannock  County  

Benewah  County 

Bingham  County 

Bonner  County 

Boundary  County 

Canyon  County 

Cassia  County  

Clearwater  County 

Elmore  County 

Gem  County 

Idaho  County  

Jefferson  County 

Kootenai  County  „ 

Latah  County  

Minidoka  County 

Nez  Perce  County 

Payette  County  

Shoshone  County  

Twin  Fate  County 

Valley  County 

State  Set-Askle  Committee,  ID  

Idaho  Total 

Illinois 

Adams  County  _ 

Borjd  County _ 

Carroll  County _ 

Champaign  County _ 

Christian  County  - 

Clark  County 

Coles  County  

Cook  County _ 

Chk^goCity  „ 

Crawford  County 

DeKaK)  County „ 

Edgar  County 

Fayette  County 

Franklin  County » 

Fulton  County  , 

Greene  County  

Grundy  County 

Hancock  County  

Jackson  County  

Jefferson  Courrty 

Johnson  County 

Kane  County 

Kankakee  County  

Knox  County  

Lake  County 

La  Salle  County 

LawrefKe  County 

Logan  County  

McDonough  County 

McLean  County 

Macon  County 

Macoupin  County 

Madison  County 

Mahon  County  

Mason  County 

Mercer  County  

Montgomery  County  


$327,243.00 
98,364.00 
49.182.00 
74,474.00 


549,263.00 


16-2134-00 
16-2138-00 
16-2140-00 
16-2146-00 
16-2150-00 
16-2156-00 
16-2160-00 
16-2164-00 
16-2168-00 
16-2174-00 
16-2178-00 
16-2180-00 
16-2184-00 
16-2186-00 
16-2196-00 
16-2198-00 
16-2204-00 
16-2208-00 
16-2212-00 
16-2214-00 
16-2218-00 


$29,934.00 

7.431.00 

15,012.00 

24,192.00 

6,120.00 

46.002.00 

9,360.00 

7,823.00 

7.928.00 

6.361.00 

10,596.00 

6,210.00 

64,918.00 

7,597.00 

11,184.00 

11.727.00 

10,717.00 

10,506.00 

22,202.00 

6,135.00 

92,787.00 


414,742.00 


16-2342-00 
16-2346-00 
16-2356-00 
16-2360-00 
16-2364-00 
16-2366-00 
16-2372-00 
16-2374-00 
16-2378-00 
16-2398-00 
16-2402-00 
16-2414-00 
16-2420-00 
16-2424-00 
16-2426-00 
16-2430-00 
16-2432-00 
16-2436-00 
16-2446-00 
16-2450-00 
16-2456-00 
16-2458-00 
16-2464-00 
16-2468-00 
16-2470-00 
16-2474-00 
16-2476-00 
16-2482-00 
16-2484-00 
16-2488-00 
16-2490-00 
16-2494-00 
16-2496-00 
16-2498-00 
16-2502-00 
16-2508-00 
16-2512-00 


$21,494.00 

6.511.00 

7,958.00 

42,595.00 

17,334.00 

6,421.00 

17,168.00 

837,075.00 

1,249,644.00 

10,038.00 

26,483.00 

7,506.00 

9,451.00 

30,115.00 

18,509.00 

6,617.00 

17,379.00 

7,265.00 

22,941.00 

22,262.00 

6,225.00 

138,774.00 

45,128.00 

20,243.00 

179,772.00 

62.084.00 

10.340.00 

11.304.00 

6,572.00 

33.039.00 

71.309.00 

21.132.00 

98.409.00 

28,487.00 

9,797.00 

7,431.00 

17.364.00 
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16-2520-00 

16-2524-00 

16-2528-00 

16-2536-00 

16-2538-00 

16-2540-00 

16-2542-00 

18-2546-00 

16-2548-00 

16-2560-00 

16-2562-00  . 

16-2564-00. 

16-2568-00. 

16-2568-00. 

16-2570-00  . 

16-2574-00  . 

18-2578-00  . 

18-2580-00. 

16-2586-00  . 

16-2588-00. 

16-2594-00. 


18-2642-00 
16-2648-00 
18-2858-00 
16-2662-00 
16-2668-00 
18-2678-00 
16-2680-00 
16-2690-00. 
16-2692-00. 
16-2704-00. 
16-2708-00  . 
16-2714-00  . 
16-2716-00  . 
16-2720-00. 
16-2724-00  . 
16-2728-00  . 
16-2738-00  . 
18-2752-00. 
16-2754-00  . 
16-2758-00  . 
16-2770-00  . 
16-2776-00  . 
18-2780-00  . 
16-2786-00. 
16-2790-00  . 
16-2794-00. 
16-2800-00. 
16-2804-00  . 
16-2806-00. 
16-2818-00  . 
16-2818-00  . 
16-2822-00. 
16-2826-00. 


Peoria  County 

Perry  County 

Pike  County  

Randolph  County 

Richland  County  

Rock  Island  County  

St.  Clair  County  

Saline  County  

Sangamon  County 

Stephenson  County  

Tazewell  County 

Union  County 

Vermlion  County  

Wabash  County 

Warren  County 

Wayne  County  

White  County  

WNI  County 

Williamson  County 

Winnebago  County 

State  Sel-Askle  Committee,  IL 


lllinots  Total 


Indiana 


Clay  County , 

Daviess  County , 

Delaware  County , 

EMtart  County 

Ftoyd  County 

Grant  County  

Greerw  County  

Henry  County 

Howard  County 

Jennings  Courrty 

Knox  County  

Lake  County 

Gary  City 

La  Porte  County 

Madison  County '.. 

Marion  County  

Monroe  County  

Orange  County  

Owen  County 

Perry  County 

Randolph  County 

St  Joseph  Courity 

Scott  County 

Starice  County 

SuMvan  County 

Tippecanoe  County 

Vandertxjrgh  County 

VermHikx)  County 

Vigo  County  

Washington  County  

Wayne  County 

White  County 

State  Sel-Askle  Committee,  IN 


Indiana  Total 


kma 


16-2858-00 

16-2868-00 

16-2890-00- 

18-2892-00 

16-2902-00 

16-2904-00. 

16-2914-00  . 

16-2918-00  . 

16-2946-00. 

16-2952-00. 


Blackhawk  County  . 
Buchanan  County  ... 

Clayton  County 

Clinton  County 

Delaware  County  .... 
Des  Moines  County 

Fayette  County  

Ftoyd  County 

Jackson  County 

Johnson  County  .„... 


80.744.00 

14.440.00 

7,431.00 

19,670.00 

7,461.00 

48,444.00 

101,876.00 

14,334.00 

66,350.00 

19,112.00 

52,031.00 

10,702.00 

46,429.00 

7,099.00 

6,376.00 

7,069.00 

7,702.00 

162,197.00 

36,551.00 

103,187.00 

369,975.00 


4.330,356.00 


$10,129.00 

6,511.00 
37,018.00 
47.298.00 
17316.00 
25,593.00 
15,645.00 
17,047.ro 
20,710.00 

6,135.00 
11.968.00 
93.270.00 
68,018.00 
34,531.00 
35,903.00 
211,138.00 
21.207.00 
10,219.00 

6,692.00 
10,008.00 
16,188.00 
89.560.00 

6.979.00 

9.029.00 
10.28a00 
24,071. m 
52,166.00 

7,793.00 
43.818.00 

9327.00 

22394.00 

15,344.00 

349352.00 


1.341.855.00 


$44,1(».00 
7,401.00 
8395.00 

17,741.00 
8,230.00 

16,324.00 

6391.00 

6,029.00 

'     9,586.00 

26,965.r 
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16-2962-00 
16-3006-00 
16-3010-00 
16-3020-00 
16-3028-00 
16-3038-00 
16-3046-00 
16-3050-00 
16-3052-00 
16-3060-00 


16-3061-00 
16-3060-00 
16-3064-00 
16-3068-00 
16-3100-00 
16-3116-00 
16-3124-00 
16^132-00 
16-3138-00 
16-3140-00 
16-3142-00 
16-3166-00 
16-3182-00 
16-3194-00 
16-3206-00 
16-3216-00 
16-3222-00 
16-3238-00 
16-3252-00 
16-32S&-00 
16-3260-00 
16-3262-00 
16-3296-00 
16-3300-00 


Lee  County  .- 

Pok  County  „ 

Pottawattamie  County *• 

Scott  County •• 

Story  County 

Wapsao  County  

Webstar  County 

Winneshiek  County •• 

Woodbury  County 

State  Set-Aaide  Committee,  lA 

Iowa  Total 

Kanaas 

ManhattaiVPottawatainie,  Riley  Counties 

Alan  County  

Atchison  County 

Barton  County 

Cherokee  County - 

Crawford  County 

Douglas  County — 

EMs  County - 

Ford  County , .• 

Franklin  County  ....» » - 

Geary  County - -.■ 

Jackson  County - - 

Labette  County  - ^ 

Lyon  County - - 

Montgomery  County  _ - — 

Naoaho  County - - 

Osage  County - — 

Reno  County - — 

Salina  County  » -. 

Sedgwkic  County - - -. 

Seward  County » ~ •• 

Shawnto  County  - — L 

Wyandotte  County - 

State  Set-Aside  Committee,  KS » - 

Kansas  Total ~ *. -. 

» — ■ — 

Kentucky 

Adair  County -. 

Alen  County ^ *. 

Barren  County » -. 

Bel  County  ~. 

Boyd  County -. 

Boyle  County  ^ 

Breathitt  County 

Breckinridge  County  ►. 

CaUwel  County 

Caloway  County 

Carter  County  

Casey  County 

Christian  County - 

Clark  County - 

Clay  County « 

Clinton  County *. 

Cumberland  County *. 

Daviess  County » «. 

Edmonson  County , 

EKott  County „ 

Fayette  County  « - — |. 

Ftoyd  County „ - 4- 

Franklin  County 

Fulton  County  - ..• 

Grant  County  

Graves  County _ 

Grayson  County _ ~ -,. 

Greenup  County  » - ^. 

Hardin  County - - '.. 

Harlan  County _ -. 


18,359.00 
98,726.00 
25.081.00 
47.826.00 
18.660.W 
17,680.00 
11,093.00 
7.657.00 
30.537.00 
240.631.00 


667,415.00 


$26,257.00 

6,255.00 

9,405.00 

8,411.00 

10.988.00 

13,987.00 

36.310.00 

6,979.00 

8.772.00 

8,893.00 

11,274.00 

6.089.00 

9.797.00 

12.978.00 

17,725.00 

6,059.00 

9,571.00 

19,203.00 

17,123.00 

134,463.00 

6,602.00 

72.560.00 

88.587.00 

180.389.00 


728.687.00 


16-3316-00 
16-3318-00 
16-3324-00 
16-3328-00 
16-3334-00 
16-3336-00 
16-3340-00 
16-3342-00 
16-3348-00 
16-3360-00 
1&-335fr-O0 
16-3360-00 
16-3362-00 
16-3364-00 
16-3366-00 
16-3368-00 
16-3372-00 
16-3374-00 
16-3378-00 
16-3380-00 
16-3384-00 
16-3388-00 
16-3390-00 
16-3392-00 
16-3398-00 
16-3400-00 
16-3402-00 
16-3406-00 
16-3410-00 
16-3412-00 


$16,701.00 

10.762.00 

16.354.ra 

12.661.00 

23317.00 

8.531.00 

7.009.00 

7.883.00 

7.295.00 

13.641.00 

20.016.00 

7.943.00 

17.936.00 

9.903.00 

9.330.00 

6.587.00 

6.662.00 

42.460.00 

7.064.00 

6.376.00 

50.222.00 

20,001.00 

12.480.00 

8.064.00 

8.169.00 

21.886.00 

12.239.00 

16.278.00 

29.919.00 

17.379.00 
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16-3414-00 

16-3416-00 

16-3418-00 

16-3424-00 

16-3428-00 

16-3432-00 

16-3434-00 

16-3436-00 

1&-3440-00. 

16-3442-00. 

16-3446-00. 

16-3448-00, 

16-3454-00. 

16-3456-00. 

16-3456-00. 

18-3462-00. 

16-3466-00. 

16-3468-00. 

16-3472-00. 

16-3474-00. 

16-3476-00. 

16-347&-00. 

16-3480-00. 

16-3482-00. 

16-3484-00. 

16-3488-00. 

16-3494-00  . 

16-3496-00. 

16-3498-00. 

16-3500-00. 

16-3504-00. 

16-3512-00. 

16-3514-00. 

16-3516-00. 

16-3518-00. 

16-3520-00. 

16-3526-00. 

16-3528-00. 

16-3530-00. 

16-3532-00. 

16-3538-00. 

16-3546-00. 

16-3548-00. 

16-3552-00.. 

16-3554-00.. 

16-3556-00.. 

16-3562-00.. 


Harrison  County 

Hart  County 

Henderson  County , 

Hopkins  County  

Jefferson  County „.. 

Jessamine  County 

Johnson  County 

Kenton  County 

Knott  County „ 

Knox  County 

Laurel  County 

Lawrence  County 

Letcher  County 

Le*«  County 

Linooln  County 

Logan  County  _.... 

McCracfcen  County  

MoCreary  County 

MadBon  County 

MagofUn  County 

Marion  County  

Marshal  County 

Martin  County  _„ 

Mason  County 

Meade  County _ 

Mercer  County  

Montgomery  County  

Morgan  County 

MMenberg  County 

Nelson  County 

Ohio  County 

PendMon  County  „ 

Perry  County 

Pike  County  _ 

Powell  County „ 

Pulaski  County  „ „... 

Rowan  County 

RusseN  County 

Scott  County _ „, 

Sheby  County  _ _. 

Taytor  County  „ , 

Union  County _ 

Warren  County 

Wayne  County „.. 

Webster  County 

Whittey  County  ...„ 

State  Se(-AskJe  Committee,  KY 


Kentucky  Total 


16-3564-00 

16-3574-00 

16-3576-00 

16-3578-00 

16-358Ot00 

18-3582-00 

16-3584-00. 

16-3586-00. 

16-3598-00. 

16-3602-00. 

16-3606-00  . 

16-3608-00. 

16-3610-00. 

16-3612-00. 

16-3614-00. 

16-3618-00. 

16-3620-00. 

16-3622-00. 

16-3624-00. 

16-3628-00. 

16-3628-00. 

16-3630-00. 


Shreveport/Bossier,  Caddo  Parishes 

Acadia  Parish ._ 

Allen  Parish „ 

Ascenskm  Parish 

Assumption  Parish _ 

Avoyefles  Parish 

Beauregard  Parish 

Bienville  Parish „ 

Calcasieu  Parish 

CaWwell  Parish 

Catahoula  Parish „ 

Claibome  Parish  

Concordia  Parish 

De  Soto  Parish  

East  Baton  Rouge  Parish _... 

East  Cant*  Parish 

East  Feliciana  Parish _„ 

Evangeline  Parish 

Franklin  Parish 

Grant  Parish ..._ 

Iberia  Parish „ 

lt>erviHe  Parish  „ 


6,300.00 

7.928.00 

23.152.00 

20,273.00 

256,823.00 

6.421.00 

12.571.00 

46,469.00 

7,777.00 

22.26200 

22.428.00 

9,435.00 

11,636i)0 

10.036.00 

6.783.00 

9.511.00 

23390.00 

9,406.00 

16,364.00 

10,762.00 

9392.00 

15,027.00 

6.059.00 

6374.00 

7,17530 

6391.00 

8320.00 

6382.00 

15392.00 

17336.00 

12302.00 

6379.00 

13337.00 

37,712.00 

7305.00 

20,423.00 

6333.00 

12,068.00 

6.104.00 

6,466.00 

11.124.00 

9.013.00 

44,449.00 

10.656.00 

6310.00 

18.193.00 

133,40a00 


1.458328.00 


$165342.00 

21.706.00 

10.491.00 

28.171.00 

8.772.00 

21,976.00 

14.801.00 

14,651.00 

84,196.00 

7.160.00 

8390.00 

9,435.00 

16,022.00 

16,324.00 

158,112.00 

7312.00 

7,968.00 

11344.00 

15311.00 

9,767.00 

25,654.00 

16,143.00 


UMI 
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16-3632-00 

16-3634-00 

16-3638-00 

16-3640-00 

16-3644-00 

16-3648-00 

16-3650-00 

16-3652-00 

16-3654-00 

16-3656-00 

16-3658-00 

16-3660-00 

16-3664-00 

16-3666-00 

16-3668-00 

16-3672-00 

16-3674-00 

16-3676-00 

16-3678-00 

16-3680-00 

16-3684-00 

16-3686-00 

16-3688-00 

16-3690-00 

16-3692-00 

16-3694-00 

16-3696-00 

16-3700-00 

16-3702-00 

16-3704-00 

16-3706-00 

16-3708-00 

16-3710-00 

16-3712-00 

16-3714-00 

16-3718-00 

16-3720-00 


Jackson  Parish  

Jefferson  Parish ~ 

Jefferson  Davis  Parish 

Lafayette  Parish 

Lafourche  Parish 

Lincoln  Parish  

Livingston  Parish  

Madison  Parish 

Morehouse  Parish 

Natchitoches  Parish 

New  Orteans  City/Orieans  Parish 

Ouachita  Parish 

Plaquemines  Parish 

Pointe  Coupee  Parish 

Rapides  Parish  

Red  River  Parish  

Richland  Parish 

Sat)ine  Parish  

St  Bernard  Parish  

St  Charles  Parish 

St  James  Parish  

St  John  Baptist  Parish  

St  Landry  Parish 

St  Martin  Parish 

St  Mary  Parish 

St  Tammany  Parish 

Tangipahoa  Parish 

Terrebonne  Parish 

Union  Parish  

Vennilion  Parish 

Vernon  Parish 

Washington  Parish 

Webster  Parish  

West  Baton  Rouge  Parish 

West  Carroll  Parish 

Wipn  Parish  

State  Set-Aside  Committee,  LA  .. 


Louisiana  Total 


Maine 


16-3726-00 
16-3728-00 
16-3730-00 
16-3734-00 
16-3738-00 
16-3740-00 
16-3744-00 
16-374&-00 
16-3748-00 
16-3752-00 
16-3754-00 
16-3756-00 
16-3758-00 
16-3760-00 


Androscoggin  County  

Aroostook  County  

CumtMriand  County 

Franklin  County 

Kennet>ec  County  

Knox  County  

Oxford  County 

Penobscot  County  

Piscataquis  County 

Somerset  County 

Waklo  County  

Washington  County  

York  County 

State  Set-AskJe  Committee, 


ME 


Maine  Total 


MaryUind 


16-3774-00 
1«-3776-00 
t6-3778-00 
16-3782-00 
16-3706-00 
T6-3790-00 
16-3794-00 
16-3800-00 
16-3806-00 
16-3812-00 
16-3816-00 
16-3820-00 
16-3822-00 


Allegany  County 

Anne  Arundel  County  ... 

Baltimore  County  

Caroline  County 

Cecil  County  

Dorchester  County 

Garrett  County  

Kent  County 

Prince  Georges  County 

Somerset  County 

Washington  County  

Worcester  County 

Baltimore  City  


7,280.00 
170,276.00 
12.706.00 
58,030.00 
21,614.00 
10,023.00 
39,641.00 
11.018.00 
26,272.00 
19,790.00 
211,590.00 
66,501.00 

8,320.00 
12,164.00 
57,578.00 

9,224.00 
12331.00 

9,481.00 
29,753.00 
20,378.00 
13,008.00 
25.126.00 
38.737.00 
18,630.00 
26,754.00 
57,321.00 
55,498.00 
28,111.00 
11,139.00 
17.831.00 
18,811.00 
20.845.00 
27.734.00 

8,757.00 
12.631.00 

6.557.00 
11,877.00 


1.893.174.00 


$47,072.00 
50,252.00 
54.699.00 
15.555.00 
49,077.00 
10.747.00 
22.820.00 
59.386.00 
9.496.00 
31.803.00 
16.429.00 
23.800.00 
50.780.00 
21.953.00 


463.869.00 


$44,706.00 

143,733.00 

298,032.00 

12.194.00 

54.623.00 

22,971.00 

25,051.00 

11,003.00 

311,537.00 

15,917.00 

47,645.00 

36.295.00 

386.478.00 
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16-3824-00 


state  Set-Aside  Committee,  MD 
Maryland  Total 


16-4476-00 

16^M7S-00 

16-4482-00 

16-4490-00 

16-4502-00 

16-4510-00 

16-4640-00. 

16-4550-00 

16-4554-00. 

16-4668-00. 


Barnstable  County 

Dertahire  County „ „ 

Bristol  County 

Essex  County .„.. 

Hampden  County 

MIddtoeeK  County „ 

Plymouth  County 

Suffok  County  „ 

Worcester  County „ 

State  Set-Aside  Committee.  MA 


Massachusetts  Total 


16-4560-00 

16-4561-00 

16-4632-00 

16-4638-00 

16-4640-00 

16-4642-00 

16-4648-00. 

16-4660-00 

16-4652-00. 

16-4664-00. 

16-4666-00. 

16-4660-00. 

16-4662-00. 

16-4664-00. 

16-4668-00. 

16-4668-00. 

16-4672-00. 

16-4674-00. 

16-4676-00. 

16-4682-00. 

16-4664-00. 

16-4668-00. 

16-4680-00. 

16-4694-00. 

16-4696-00. 

16-468fr-00. 

16-4700-00. 

16-4710-00  . 

16-4712-00  . 

16-4714-00  . 

16-4716-00  . 

16-4718-00  . 

16-4722-00. 

16-4724-00  . 

16-4744-00  . 

16-4758-00. 

16-4780-00. 

16-4762-00  .. 

16-4764-00.. 

16-4766-00.. 

16-4770-00  .. 

16-4774-00  .. 

16-4776-00  .. 

16-4778-00.. 

16-4780-00.. 

16-4782-00  .. 

16-4796-00.. 

16-4796-00.. 

16-4800-00.. 

16-4802-00.. 

16-4810-00  .. 

16-4812-00  .. 

16-4814-00  .. 


Lansing/Eaton,  Ingham  Counties  . 
Hotand/AHegan.  Ottawa  Counties 

Alcona  County  „ 

Alpena  County „ 

Antrim  County „ 

Arenac  County  „ _ 

Bay  County 

Benzie  County  .„ _ 

Benrien  County '. „ 

Branch  County _> , 

Catwun  County , 

Cass  County 

Charlevoix  County 

Cheboygan  County 

Chippewa  County 

Clare  County 

Crawford  County 

Delta  County „ 

Dickinson  County  .„ __ 

Emmet  County _ „„ . 

Genesee  County 

Gladwin  County 

Gogebic  County 


Gratiot  County 

Hitsdale  County 

Houghton  County 

Huron  County 

Iosco  County 

Iron  County 

Isabella  County 

Jackson  County 

Kalamazoo  County  ... 

Kataska  County 

Kent  County 

Mackinac  County 

Manistee  County 

Marquette  County 

Mason  County 

Mecosta  County 

Menominee  County ... 
Missaukee  County  .... 

Montcalm  County , 

Montmorency  County . 

Muskegon  County 

Newaygo  County  ...... 

Oakland  County 

Oceana  County 

Ogemaw  County 

Ontonagon  County 

Osceola  County 

Presque  Isle  County  .. 
Roscommon  County  .. 
Saginaw  County 


305.757.00 


1.715.942.00 


S88.030.00 

47.e6aoo 

249314.00 
227.066.00 
147.501.00 
362.497.00 
156.580.00 
213.549.00 
216.600  J» 
126/426.00 


1338.829.00 


S101 .243.00 
85341.00 

6302.00 
21.132.00 

9326.00 

9,451.00 
41.209.00 

7.703.00 
72364.00 
13364.00 
43331.00 
19.79a00 
12314.W 
19.730.00 
22340.00 
12.947.00 

6.12a00 
22379.00 
13.023.00 
22317.00 
179363.00- 
11378.00 
1332430 
17.680.00 
13365.00 
16.067.00 
15.027.00 
14319.00 

6.768.00 
15326.00 
54.081.00 
64.933.00 

8330.00 
167309.00 
11365.00 
13.776.00 
29,452.00 
17.062.00 
13.430.00 
11331.00 

6356.ra 
33.793.00 

6,406.00 
66.139.00 
28.006.00 
291360.00 
19.082.00 
11,666.00 
7338.00 
ia687.00 
12058.00 
11363.m 
72.43930 
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1&-4818-00 
16-4822-00 
16-4824-00 
16-4828-00 
16-4830-00 
16-4832-00 
16-4836-00 
16-4844-00 
16-4854-00 
16-4856-00 


St.  Clair  County 

Saniiac  County 

Schoolaaft  County  

Tuscola  County  ...._ 

Van  Buren  County  

Washtenaw  County 

Wayna  County 

Detroit  City 

Wextord  County 

State  Set-Aside  Committee,  Ml 


Michigan  Total 


MInneaota 


16^1857-00 
16-4898-00 
16-4902-00 
16-4904-00 
16-4910-00 
16-4914-00 
16-4918-00 
16-4924-00 
16-4926-00 
16-4932-00 
16-4938-00 
16-4942-00 
16-4950-00 
16-4964-00 
16-4968-00 
16-4972-00 
16-4974-00 
16-4978-00 
16-4990-00 
16-4996-00 
16-4998-00 
1&-6002-00 
16-5004-00 
16-5020-00 
16-5022-00 
1&-5024-00 
16-5028-00 
16-5032-00 
16-5040-00 
16-5046-00 
16-504»-00 
18-5066-00 
16-5072-00 
16-5082-00 
16-5068-00 


SL  Ooud  City/Benton,  Shertxjme,  Steams  Cos. 

Aitkin  County 

Becker  County- 

Beltrami  County -, 

Blue  Earth  County  ., 

Carlton  County 

Cass  County 

Clay  County  - 

Clearwater  County 

Crow  Wing  County _ 

Douglas  County  

Fimore  County „ ~ 

Hennepin  County 

HubtMrd  County  ....: - 

Kasca  County 

Kanabec  County  » 

Kandiyohi  County » 

Koochiching  County 

Lyon  County 

Marshal  County _ 

Martin  County  - 

Mile  Lacs  County  - 

Morrison  County  - 

Otter  Tail  County  

Pennington  County - 

Pine  County  „ - 

Pok  County  - 

Ramsey  County - 

Renvile  County - 

Roseau  County 

St  Louis  County  _ 

Todd  County  

Wadena  County 

Winona  County 

State  Set-Aside  Committee,  MN  


Minnesota  Total 


Misslaalppi 


16-5069-00 
16-6090-00 
16-5092-00 
%16-5096-00 
16-6100-00 
16-5106-00 
16-5112-00 
16-5114-00 
16-5116-00 
16-5118-00 
16-6120-00 
16-6128-00 
16-5130-00 
16-5132-00 
16-5134-00 
16-5136-00 
16-5138-00 
16-5142-00 
16-5144-00 


HattiestKirj^orrest,  Lamar  Counties 

Adams  County  

Alcorn  County 

Attala  County  

Bolivar  County  

Chickasaw  County 

Clarke  County 

Clay  County  

Coahoma  County  ._ 

Copiah  County 

Covington  County 

George  County  

Greene  County  

Grenada  County  

Hancock  County  

Harrison  County 

Hinds  County  

Holmes  County  „ ■. 

Humphreys  County 


59,386.00 

20,454.00 

7,250.00 

23,664.00 

34,260.00 

56,568.00 

223,181.00 

496,071.00 

19,308.00 

315,911.00 


3.091,615.00 


$82,900.00 

8,305.00 

15,841.00 

19,564.00 

15,208.00 

15,721.00 

14,409.00 

15,027.00 

8,305.00 

25,382.00 

10,340.00 

6,632.00 

262,566.00 

9,209.00 

27,251.00 

9,662.00 

12,179.00 

7,325.00 

7,582.00 

8,546.00 

6,587.00 

11,757.00 

18,343.00 

22,835.00 

7,024.00 

13,716.00 

13,957.00 

123,807.00 

6,150.00 

8,682.00 

80,925.00 

11.018.00 

6.285.00 

15,148.00 

283,548.00 


1,211,736.00 


$24,282.00 
15,434.00 
20,785.00 
11,425.00 
24,372.00 
11,003.00 

8,968.00 

14,123.00 

.18,901.00 

12,616.00 

6,873.00 
10,852.00 

6,195.00 

9,571.00 
12,676.00 
54,925.00 
73,705.00 
12,118.00 

7,325.00 


UMI 


\ 
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16-514ft^ 

16-6150-00 

16-5152-00 

16-6156-00 

16-5158-00 

16-5166-00 

16-6170-00 

16-5172-00 

16-5174-00  , 

16-6176-00  , 

1fr-517a-00  , 

1fr-6180-00. 

1fr-518^-00. 

16-5184-00. 

16-6186-00. 

16-5188-00. 

16-5190-00. 

16-5196-00. 

16-5198-00. 

1&-5200-00. 

lfr-6204-00. 

16-6206-00. 

16-6208^)0. 

16-5210-00. 

16-5214-00. 

16-6216-00. 

16-5218-00. 

16-6224-00. 

16-6226-00. 

16-6228-00. 

16-5230-00. 

16-6232-00. 

16-5234-00. 

16-5236-00. 

16-6240-00. 

16-6242-00. 

16-5244-^. 

16-5248-00. 

16-52S0-OQ. 

16-6264-00. 

1fr-S256-O0. 


Itawamba  County „, 

Jackaon  County 

Jaaper  County 

Jefferson  Davis  County  J 

Jones  County t 

Lauderdale  County  „ „ 

Leake  County 

Lee  County 

Leflore  County  

Lincoin  County 

Lowndes  County 

Madison  County 

Marion  County  

Marshal  County 

Monroe  County 

Montgomery  County  

Neshoba  County _ 

Oktibbeha  County 

Panola  County _ 

Pearl  River  County  

Pfce  County  

Pontotoc  County 

Prentiss  County  __ 

Quitman  County 

Scott  County 

Sharkey  County _„ 

Simpson  County 

SuntkMver  County  _ 

TaBahatchie  County 

Tate  County 

Tfppah  County  „ 

Tishomingo  County _. 

Tunica  County 

Unnn  County „ .; 

Wanen  County „. 

Washington  County 

Wayne  County _ 

WiUnson  County  _ 

Winston  County  , 

Yazoo  County , 

State  Sel-Askle  Committee,  MS 


Mississippi  Total 


16-6257-00 

16-6258-00 

«l  6-6278-00 

16-5280-00 

16-5284-00 

16-5286-00 

16-5288-00 

16-5290-00 

16-5294-00 

16-5298-00 

16-6304-00. 

16-6306-00. 

16-6332-00. 

16-5336-00. 

16-5344-00. 

16-6346-00. 

16-5354-00. 

16-5362-00. 

16-5370-00. 

16-6384-00. 

16-5388-00. 

16-5390-00. 

16-5392-00. 

16-5396-00. 

1&-5398-00. 

16-5402-00. 

16-5404-00  . 

16-5406-00. 


Joplin/Jasper,  Newton  Counties 

Kansas  City/Clay,  Jackson,  Platte  Cos 

Audrain  County _ 

Barry  Courrty 

Bates  County _ 

Benton  County „ „ 

BoMnger  County  _ _ 

Boone  County .._ 

Buchanan  County _ _. 

Butler  County „ 

Camden  County 

Cape  Girardeau  County 

Crawford  County  _ 

Dales  County  ..„ .<. 

Douglas  County _..„ 

Dunkfin  County  „ 

Greene  County _ 

Henry  County  ...„ _ 

HoweH  CourMy _ „ 

Johnson  County _ 

Ladede  County 

Lafayette  County „ 

LawFsrKe  County _ , 

Lincoln  County 

Linn  County „ 

Mc  Donakl  County _ 

Macon  County „ 

MadBon  County 


10.129.00 

S2,rai.00 

8,184.m 

7,064.00 

14316.00 

26,081.00 

7.114.00 

26,488^ 

21,588.00 

10,088.00 

28,201.00 

17,468.00 

8,742.00 

13,967.00 

22353.00 

6.060.00 

8333.00 

8304.00 

29378.00 

12,661.x 

12.661.00 

9.240.00 

13.671.00 

7.461.00 

12.073.00 

6.104.00 

9.827.00 

21,418.00 

9.496.00 

8320.00 

8.787.00 

13324.00 

638630 

7366.00 

20,45430 

41,133.00 

937530 

6332.00 

10,089.00 

13342.00 

73.440.00 


1.017361.00 


$51363.00 

322302.00 

7,853.00 

13360.00 

7,02430 

6.165.00 

7.009.00 

19.323.00 

38,496.00 

173S8.00 

15332.00 

23320.00 

ii,8de.oo 

6,050.00 

13394.00 

14392.00 

62.325.00 

8.079.00 

17394.00 

8.787.00 

15370.00 

10,551.00 

13.716.00 

11396.00 

10.023.00 

6388.00 

6326.00 

6301.00 


JMI 
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16-5410-00  

16-5414-00  

16-5416-00  

16-5424-00  

16-5426-00  

16-5438-00  

16-5442-00 

16-5444-00  

16-5446-00  

16-5452-00  

16-5454-00  

16-5460-00  

16-5474-00  

16-5476-00  

16-5480-00  

16-5486-00  

16-5492-00  

16-5494-00  

16-5498-00  

16-5500-00  

16-5502-00  

16-5506-00  

16-5508-00 

16-5510-00  

16-6514-00  

16-5516-00 „. 

16-5518-00  


Marion  County  

Milter  County 

Mississippi  County 

Morgan  County  

New  Madrid  County 

Pemiscot  County 

Pettis  County  

Phelps  County  

Pike  County  

Polk  County  

Pulaski  County 

Randolph  County 

St.  Francois  County 

St.  Louis  County  

Saline  County  

Scott  County  

Stoddard  County 

Stone  County 

Taney  County  

Texas  County 

Vernon  Courity 

Washington  County  

Wayrw  County  

Webster  Courity 

Wright  County 

St  Louis  City  

State  Set-Askle  Committee,  MO 


Missouri  Total 


Montana 


16-5530-00 
16-5540-00 
16-5558-00 
16-6560-00 
16-5564-00 
16-5570-00 
16-5576-00 
16-5578-00 
16-5582-00 
16-6592-00 
16-5596-00 
16-5610-00 
16-5616-00 
16-5618-00 
16-5622-00 
16-5640-00 
16-5644-00 


Big  Horn  County  

Cascade  County  

Flathead  County  

Gallatin  County  

Glacier  County 

HMI  County  

Lake  County 

Lewis  and  Clark  County  

Lincoln  County 

Missoula  County  

Parte  County 

Ravalli  County  ..„ 

Rosebud  Couinty 

Sanders  County 

Silver  Bow  County  

Yeltowstone  County  

State  Set-Askle  Committee,  MT 


Montana  Total 


Nebraska 


10.340.00 

12.284.00 

7.672.00 

8.139.00 

9.858.00 

12.179.00 

17.017.00 

12.345.00 

6.783.00 

7,898.00 

10,852.00 

8,998.00 

26,106.00 

277,925.00 

8.275.00 

19.655.00 

21,569.00 

25.352.00 

40.334.00 

14.259.00 

6.903.00 

13.008.00 

6.858.00 

11.531.00 

11.862.00 

188.333.00 

212.341.00 


1.762,972.00 


$7,084.00 
27.131.00 
39.129.00 
15.148.00 
11.395.00 

6.421.00 
10,898.00 
18,283.00 
11,968.00 
31,426.00 

7,386.00 
11,983.00 

6,481.00 

6,662.00 
13,008.00 
43,01 7.0tf 
39,142.00 


306.562.00 


16-5686-00 
16-6722-00 
16-5782-00 
16-^8-00 
16-5858-00 


Buflato  County 

Douglas  County  

Lincoln  County 

Scotts  Bluff  County 

State  Set-Askle  Committee,  NE .». 


ftebraska  Total 


Nevada 


$9,240.00 

106,956.00 

10,038.00 

12.375.00 

124.466.00 


263.075.00 


16-5866-00 
16-5868-00 
16-6872-00 
16-5886-00 
16-5904-00 
16-5906-00 


Churchill  County  

Clark  County _ 

Douglas  County 

Lyon  County 

Carson  City „ 

State  Set-Askle  Committee.  NV 

Nevada  Total  


$9,074.00 
428.968.00 
16.776.00 
14.575.00 
24,644.00 
89,405.00 


583.442.00 
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16-5936-00 
16-5942-00 


,16-6948-00 

16-5950-00 

16-5952-00 

16-5954-00 

16-5960-00 

16-5962-00 

16-5966-00 

16-5976-00. 

16-5978-00 

16-5968-00 

16-5994-00. 

16-6004-00. 

16-6012-00  . 

16-6018-00. 

16-6028-00. 

16-6034-00. 

16-6042-00  . 


16-6044-00... 
16-6050-00... 
16-6052-00  ... 
16-6054-00... 
16-6056-00... 
16-606(MX)  ... 
16-6064-00... 
16-606&-00  ... 
16-6074-00  ... 
16-6076-00  ... 
16-6080-00  ... 
16-6082-00  ... 
16-6086-00  ... 
16-6090-00  ... 
16-8092-00  .... 
16-6094-00  .... 
16-6096-00  .... 
16-6098-00  .... 
16-6100-00  .... 
16-6106-00  .-... 
16-6108-00  .... 
16-6110-00.... 
16-6114-00  .... 
16-6116-00  .... 


16-6120-00 

16-6126-00 

16-6130-00 

16-6136-00 

16-6138-00 

16-6140-00 

16-6142-00 

16-6144-00 

16-6146-00 

16-6150-00 

16-6152-00 

16-6154-00. 

16-6156-00. 

16-6168-00. 


New  Hampshire 


Rockingham  County  

State  Set-Aside  Committee,  NH 

New  Hampshire  Total 


New  Jersey 


Atlantic  County 

Bergen  County 

Burlington  County  

Camden  County 

Cape  May  County 

Cumberland  County 

Essex  County 

Gloucester  County 

Hudson  County 

Mercer  County  

Middlesex  County  

Monmouth  County  

Ocean  County 

Passaic  County 

Satem  County „ 

Union  County 

State  Set-Aside  Committee,  NJ 


New  Jersey  Total 


New  Mexico 


Bemalilto  County 

Chaves  County 

Cibola  County 

CoMax  County 

Curry  County 

Dona  Ana  County  

Eddy  County 

Grant  County  

Lea  County  

Lincoln  County 

Luna  County  

McKinley  County 

Otero  County  

Rio  Arriba  County  

Roosevelt  County  

Sandoval  County  

San  Juan  Courtty 

San  Miguel  County 

Santa  Fe  County 

Socorro  County 

Taos  County  

TorraiKe  County 

Valencia  County 

State  Set-Aside  Committee,  NM 


New  Mexico  Total 


New  TCNK 


Albany  County  

Allegany  County 

Broome  County 

Cattaraugus  County 

Cayuga  County 

Chautauqua  County 
Chemung  County  .... 
Chenango  County  .... 

Clinton  County  , 

Cortland  County 

Delaware  Courity 

Dutchess  County  

Erie  County 

Essex  County 


$94,656.00 
131.916.00 


226,572.00 


$154,917.00 
328,162.00 
145,572.00 
217,514.00 
81375.00 
93,013.00 
414,423.00 
107,031.00 
377^7.00 
133,559.00 
286,365.00 
227,959.00 
186,961.00 
272,529.00 
33,868.00 
233.671.00 
184,720.00 


3,480,026.00 


$214,740.00 
33,537.m 
20,845.00 
10,064.00 
19,308.00 
95,711.00 
25,744.00 
14,877.00 
20,514.00 

8.576.00 
45336.00 
38,586.00 
26.272.00 
36,189.00 

6240.00 
30,793.00 
87,497.00 
23359.00 
47.057.00 

7,762.00 
33,491.00 

7.114.00 
19.670.00 
15,116.00 


889,118.00 


$79,810.00 
26,859.00 
59,854.00 
42384.00 
32.919.00 
52313.00 
26,965.00 
21,870.00 
39,189.00 
22,247.00 
16,233.00 
71,444.00 

328,494.00 
21,870.00 
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UMI 


16-6170-00 
16-6172-00 
16-6176-00 
16-6180-00 
16-6182-00 
16-6186-00 
16-6192-00 
16-6200-00 
16-6202-00 
16-6212-00 
16-6216-00 
16-6220-00 
16-6228-00 
16-6232-00 
16-6234-00 
16-«240-00 
16-6254-00 
16-6258-00 
16-6268-00 
16-6270-00 
16-6282-00 
16-6286-00 
16-6290-00 
16-6296-00 
16-6308-00 
16-6310-00 
16-6314-00 
16-6312-00 


FranMin  County 

Fuilon  County  

Greene  County 

HefWrner  County 

Jeffefson  County 

Lew»is  County 

Monroe  County 

Montgonwy  County  

Nassau  County 

Ntagara  County _ 

Oneida  County 

Onondaga  County 

Orange  County  

Oswego  County 

Rensselaer  Couity 

St  Lavwenoe  County 

Schenectady  County 

Steuben  County 

Sultok  County  _ 

SuKvan  County 

TompMns  County 

Warren  County „ 

Westchester  County  

Wyoming  County  

Yales  County  ..„ 

New  York  Oty - 

State  Set-Aside  Commitee,  NY 


New  York  Total 


North  CaroHna 


16-6314-00 
16-6316-00 
16-6317-00 
16-6326-00 
16-«328-00 
16-6332-00 
16-6334-00 
1&-6336-00 
16-6338-00 
16-6340-00 
16-6354-00 
16-636(M» 
16-6366-00 
16-«368-00 
16-«370-00 
16-6372-00 
1&-6386-00 
16-6388-00 
16-6394-00 
16-6388-00 
16-6400-00 
16-6406-00 
16-6406-00 
16-641»-00 
16-«420-00 
16-«422-00 
16-6426-00 
16-6428-00 
16-6434-00 
16-6436-00 
16-6440-00 
16-6442-00 
16-6448-00 
16-6452-00 
16-6460-00 
16-6486-00 
16-6468-00 
16-6470-00 
16-6472-00 
1&-6476-00 
16-6478-00 


Kannapofs/Cabarrus,  Rowan  Counties 

High  Point  City/Davklson,  GuMord  Cob.  ... 
Rocky  Mount/Edgecombe,  Nash  Counties 

Anson  County  ~ 

Ashe  County — „ 

Beaufcxt  County _ 

Bertie  County 

Biaden  County « 

Brunswick  County - 

BunoomtM  County _ 

Caawsl  County - 

Cherokee  County  ..._ „ 

Cleveland  County  » 

Columbus  County _ 

Craven  County - 

Cumberland  County _ 

Dupin  County 


Durham  County 

Forsyth  County  

Frankin  County 

Gaston  County 

Graham  County  

Granvle  County  

HaKtax  County  

Harnett  County 

Haywood  County  — 

Hertford  County  

Hoke  County 

Jackson  County 

Johnston  County 

Lee  County  

Lenoir  County  

Maoon  County 

Martin  County  

Montgomery  County  .. 
New  Hanover  County 
Northampton  County .. 

Onskiw  County  

Orange  County  

Pasquotank  County  ... 
Pender  County 


26,784.00 
31,487.00 
19,383.00 
29,301.00 
54,427.00 
14,003.00 

193,171.00 
26,106.00 

348,118.00 

100,535.00 
78.438.00 

132,248.00 
93,375.00 
56,025.00 
23,^5.00 
53.960.00 
58,105.00 
46,348.00 
43,470.00 

431.907.00 
30.010.00 
21,509.00 
32.014.00 

251,035.00 

19,429.00 

7,793.00 

4,643.163.00 

260,272.00 


7.968322.00 


$58,904.00 
168.723.00 
90.361.00 
10.762.00 
18.735.00 
19,655.00 

8,380.00 
15,449.00 
28.060.00 
44386.00 

6,406.00 

8363.00 
44JZ83.00 
22.986.00 
22.941.00 
75.891.00 
16.248.00 
43.364.00 
66,470.00 
14,168.00 
65307.00 

6388.00 
10.702.00 
31.366.00 
19396.00 
15387.00 

8.395.00 

8.290.00 
13396.00 
18.419.00 
15385.00 
24.131.00 

8,184.00 
21,418.00 
10.189.00 
47,087.00 

9,119.00 
26330.00 
14,274.00 
10,280.00 
11.983.00 
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16-6482-00 

16-6484-00 

16-6490-00 

16-6492-00 

16-6494-00. 

16-6496-00 

16-6500-00 

16-6602-00 

16-6510-00. 

16-6618-00. 

16-6620-00. 

16-0624-00. 

16-6528-00. 

16-6530-00. 

16-6632-00. 

16-6534-00. 

16-6636-00. 

16-6540-00. 


16-6576-00 
16-6596-00 
16-6622-00 
16-6642-00 
16-6664-00 
16-6670-00. 


16-6672-00 

16-6678-00 

16-6680-00 

16-6684-^)0 

16-6666-00 

16-6690-00 

16-6692-00. 

16-6694-00. 

16-6696-00. 

16-6702-00. 

16-6708-00. 

16-6710-00  . 

16-6712-00  . 

16-6714-00  . 

16-6716-00  . 

16-6734-00. 

16-6740-00. 

16-6748-00. 

16-6752-00. 

16-6754-00. 

16-6756-00. 

16-6762-00  . 

16-6764-00. 

16-6768-00. 

16-6770-00  . 

16-6772-00. 

16-6774-00  . 

16-6776-00. 

16-6778-00  . 

16-6780-00  . 

16-6784-00  . 

16-6786-00  ., 

16-6790-00  .. 

16-6796-00  .. 

16-6802-00.. 

16-6806-00.. 

16-6810-00  .. 

16-6812-00  .. 

16-6816-00  .. 

16-6818-00  .. 


Person  County 

Pitt  County 

Richmond  County „.., 

RobMon  County 

Roddngham  County  „. 

Rutherford  County 

Sampson  County „ 

Scotland  County  

Swain  County „. 

Vance  County 

Wake  County 

Warren  County 

Watauga  County 

Wayne  County _ __ 

Wi(es  County 

Wilson  County 

Yadkin  County  __ 

State  Set-Aside  Committee,  NC 


North  Carolina  Total 


Cass  County 

Grand  Forks  County „ 

Morton  County 

Rolette  County 

Ward  County 

State  Set-Aside  Committee,  ND 


North  Dakota  Total 


OMo 


CohimtMs/Fairlield,  FranMin  Cos. 

Adams  County 

Alen  County 

Ashtabula  County  _ 

Attiens  County  „ 

Belmont  County 

Brown  County 

Butler  County 

Carroll  County 

Clark  County 

Clinton  County _ 

Columbiana  CoiHTty 

Coshocton  County  „ 

Crawtonj  County 

Cuyahoga  County „. 

Erie  County 

Fayette  County „„ 

Gallia  County  „ 

Greene  County  

Guernsey  County 

Hamilton  County  

Hardin  County 

Hanison  County , 

Highland  County  „ 

Hocking  County  „ 

Holmes  County „ 

Huron  County 

Jackson  County 

Jefferson  Courity 

Knox  County  

Lawrence  County 

Licking  County 

Lorain  County  

Lucas  County 

Mahoning  County 

Mahon  County  

Meigs  County 

Mercer  Courity  

Monroe  County  

Montgomery  County  


12,902.00 

48,670.00 

29.181.00 

69i967.00 

34,275.00 

29.060.00 

20,529.00 

17,997.00 

15366.00 

21,1 17.W 

87.723.W 

7.717.00 

7,702.00 

29.723.00 

20,092.00 

43,153.00 

6,843.00 

308.892.00 


1,995,450.00 


$17,062.00 
16399.00 
7,566.00 
10,460.00 
12.209.00 
86304.00 


150.000.00 


$281372.00 
20318.00 
49389.00 
49.906.00 
22,051.00 
35,029.00 
16,20330 
97,180.m 
10,023.M 
60,200.00 
14,033.00 
47,067.00 
15,600.00 
20,68000 

534382.00 
35.767.00 
11,440.00 
18.564.00 
40.154.00 
23.061.00 

257348.00 
13.264.00 
8.260.00 
1 9/174.  W 
12345.00 
9,707.00 
41357.00 
18.072.00 
49363.00 
20,288.00 
24,870.00 
42,550.00 

139,422.00 

175,461.00 

113,271.00 

29318.00 

13,942.00 

20,514.00 

9,782.00 

179,892.00 
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16-6824-00 
16-6826-00 
16-8828-00 
16-6832-00 
16-6836-00 
16-6838-00 
16-€840-00 
16-6842-00 
16-6848-00 
16-6852-00 
16-6854-00 
16-6856-00 
16-€862-00 
16-8866-00 
16-6870-00 
16-6880-00 
16-8884-00 
16-6886-00 
16-6890-00 
16-6894-00 


Morgan  County  

MofTOw  County  

Muskingum  County 

Ottawa  County 

Perry  County 

Pickaway  County 

Pike  County  

Portage  County 

Richland  County  

Ross  County  

Sandusky  County 

Scioto  County  

Stark  County 

Summit  County 

Trumbull  County  

Vinton  County  

Washington  County  

Wayne  County  

Wood  County 

State  Set-Aside  Committee,  OH 


Ohio  Total 


Oklahoma 


16-6896-00 

16-6902-00 

16-6914-00 

16-6916-00 

16-6922-00 

16-6924-00 

16-6926-00 

16-6930-00 

16-6938-00 

16-6946-00 

16-6948-00 

16-6950-00 

16-8956-00 

16-6960-00 

16-6962-00 

16-6972-00 

16-8976-00 

16-6982-00 

16-6988-00 

16-6990-00 

16-6992-00 

16-7002-00 

16-7004-00 

16-7010-00 

16-7014-00 

16-7028-00 

16-7030-00 

16-7034-00 

16-7036-00 

16-7038-00 

16-7040-00 

16-7042-00 

16-7044-00 

16-7054-00 

16-7056-00 

16-7058-00 

16-7064-00 

16-7068-00 

16-7078-00 


Oklahoma  City/Canadian.  McLain,  Oklahoma  Cos. 

Adair  County 

Bryan  County  

Caddo  County 

Carter  County  

Cherokee  County 

Choctaw  County  _ 

Cleveland  County  

Comanche  County _ 

Creek  County 

Custer  County ~ 

Delaware  County  

GarfiekJ  County 

Garvin  County 

Grady  County 

Haskell  Courity 

Jackson  County  

Kay  County  

Latimer  County  

Le  Flore  County 

Lincoln  County „ 

McCurtain  County 

Mcintosh  County 

Mayes  County 

Muskogee  County 

Okmulgee  County 

Osage  County 

Ottawa  County 

Pawnee  County  

Payne  County  

Pittstxjrg  County  

Pontotoc  County 

Pottawatomie  County 

Seminole  County  „ 

Sequoyah  County 

Stephens  County  - 

Tulsa  County 

Wagoner  County 

State  Set-Aside  Committee.  OK  ....„ 


Oklahoma  Total 


Oregon 


16-7080-00 
16-7082-00 
16-7088-00 
16-7090-00 
16-7096-00 


Portland/Clackamas,  Multnomah, 
Salem/Marion,  Polk  Counties 
Baker  County 
Benton  County 
Clatsop  County 


Washington  Cos 


10,144.00 
13,083.00 
45.926.00 
23,468.00 
19,142.00 
13,671.00 
15.736.00 
54.216.00 
54,563.00 
32.406.00 
34.426.00 
48,700.00 
149,310.00 
198,643.00 
98,002.00 
6,587.00 
30,070.00 
37.501.00 
36.792.00 
360,143.00 


3,885,367.00 


$173,848.00 

8,064.00 

7,476.00 

8,727.00 

16,113.00 

11,696.00 

9,752.00 

38,978.00 

28,050.00 

17,786.00 

7,114.00 

9,827.00 

12,149.00 

7,989.00 

12.329.00 

6.451.00 

6,707.00 

22.277.00 

6.104.00 

18.705.00 

10.280.00 

18.675.00 

7.099.00 

9.692.00 

25.111.00 

17.741.00 

10.777.00 

12.917.00 

6,074.00 

9.451.00 

17.801.00 

11.289.00 

17.213.00 

11.470.00 

15,495.00 

10,099.00 

130,047.00 

11,516.00 

65,344.00 


848,233.00 


$518,650.00 

138,156.00 

12,043.00 

16.098.00 

17,530.00 
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16-7100-00 
16-7102-00 
16-7104-00 
16-7106-00 
16-7108-00 
16-7112-00 
16-7114-00 
16-7116-00 
16-7118-00 
16-7120-00 
16-7122-00 
18-7124-00  . 
16-7126-00  , 
16-7128-00  . 
18-7132-00 . 
16-7134-00  . 
16-7138-00  . 
16-7154-00  . 
16-7156-00  . 
18-7158-00  . 
18-7162-00  . 
16-7170-00  . 
16-7172-00  . 


16-7174-00 

16-7180-00 

16-7184-00 

18-7188-00 

18-7188-00 

16-7100-00 

18-7194-00  . 

16-7198-00  , 

16-7208-00, 

16-7212-00  , 

16-7214-00  , 

16-7218-00  . 

16-7220-00. 

16-7222-00. 

18-7224-00. 

18-7226-00. 

16-7230-00. 

18-7234-00. 

16-7242-00. 

16-7246-00. 

16-7254-00. 

16-7256-00. 

18-7256-00. 

16-7260-00. 

16-7262-00. 

18-7264-00. 

16-7268-00. 

16-7272-00. 

16-7274-00. 

16-7282-00. 

16-7284-00. 

16-7288-00. 

16-7288-00. 

16-7290-00. 

16-7292-00. 

16-7308-00. 

16-7310-00  . 

16-7314-00  .. 

16-7316-00  .. 

16-7320-00.. 

16-7324-00  .. 

16-7326-00.. 

18-733(M)0.. 

16-7334-00  .. 

16-7336-00  .. 

18-7340-00.. 


Coos  County _... 

Crook  County 

Curry  County _ 

Deschutes  County  

Douglas  County _ 

Grant  County  

Harney  County 

Hood  River  County  

Jackson  County „ 

Jefferson  County 

Josephine  County 

Klam^  County 

Lake  County _ 

Lane  County 

Lincoln  County _ 

Linn  County 

Malheur  County  

TiNamook  County 

Umatilla  County  

Union  County 

Wasoo  County  „... 

YamhW  County  „ „ „ 

State  Set-Askle  Committee,  OR 


Oregon  Total 


Pennaylvania 


BethlehenVLehigh.  Northampton  Counties 

Alegheny  County 

Arrrntrong  County _ „ 

Beaver  County „ ^[ 

Bedford  County _ ........7 

Berks  County 

Blair  County 

BradkMd  County 

Cambria  County 

Cartxm  County „ 

Centre  County !.!.™". 

Ctanon  County  . """ 

Ciearfiekl  County '„ 

Clinlon  County ,^ 

Columbia  County 

Crawfc)rd  County „ 

Dauphin  County _ 

Delaware  County 

Erie  County 

Fayette  County  !!."!!!!!. 

Greene  County  

Huntingdon  County 

Indiana  County 

Jefferson  County 

Juniata  County .^|^ 

Lackawanna  County 

Lancaster  County [.'.' 

Lawrence  County 

Lebanon  County  

Luzerne  Cowity  S'"Z 

Lycoming  County  ...„ 

McKean  County "'I^Z 

Mercer  County 

Mifflin  County ""!."!"!" 

Monroe  County 

Northumberland  County 

Philadelphia  City/County 

Potter  County 

SchuyKI  County  

Somerset  County ,.... 

Susquehanna  County 

Tnga  County  

Venango  County 

Washington  County  , 

Wayne  County , 

Wyoming  County  , 


38,526.00 
12,571.00 
1230.00 
66,983.00 
57261.00 

7,958.00 

6,135.00 

18,17&00 

102208.00 

8,996.00 
40,832.00 
40.440.00 

6,511.00 
133,936.00 
26,362.00 
52,634.00 
17,788.00 
10,445.00 
40.456l00 
14316.00 
15,314.00 
28^879.00 
18325.00 


1,480299.00 


S2032S6.00 
420301.00 
34.882.00 
61343.00 
26,864.00 
111,417.00 
50,946.00 
23317.00 
82,04030 
28246.00 
28.308.00 
18315.00 
43382.00 
19363.00 
34382.00 
36286i00 
67387.00 
188.740.00 
119,782.00 
68,731.00 
20315.00 
28,050.00 
44374.00 
23396.00 
11.757.00 
109,061.00 
103,082.00 
37.184.00 
33280.00 
162328.00 
53.749.00 
19,73a00 
41,842.00 
25,578.00 
57,080.00 
44325.00 
658356.00 
9,074.00 
77.187.00 
40.99830 
20.167.00 
19,625.00 
27206.00 
73309.00 
22262.00 
18.705.00 
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16-7342-00 
16-7344-00 


16-7354-00 
16-7368-00 


York  County 

State  S«t-Aside  Committee,  PA 

Pennsytvania  Total  


Rtiode  Wand 


Providence  Census  County 

State  Set-Aside  Committee.  Rl 

Rhode  Island  Total  - 


South  Carolina 


16-7370-00 

16-7372-00 

16-7376-00 

16-7378-00 

16-7380-00 

16-7382-00 

16-7384-00 

16-7386-00 

16-7388-00 

16-7394-00 

16-7396-00 

16-7398-00 

16-7400-00 

16-7402-00 

16-7404-00 

16-7406-00 

16-7410-00 

16-7412-00 

16-7414-00 

16-7416-00 

16-7418-00 

16-7422-00 

16-7424-00 

16-7426-00 

16-7430-00 

16-7432-00 

16-7434-00 

16-7436-00 

16-7442-00 

16-7444-00 

16-7446-00 

16-7450-00 

16-7452-00 

16-7454-00 

16-7458-00 

16-7460-00 

16-7482-00 

16-7464-00 

16-7466-00 

16-7468-00 

16-7470-00 


Abbeville  County 

A*en  County  

Anderson  County  ..._ 

Bamt)erg  County 

Barnwel  County 

Beaufort  County - 

Dertetey  County  

Calhoun  County «.. 

Charleston  County 

Cherokee  County 

Chester  County _.. 

ChestarMd  County 

Clarendon  County 

Colleton  County  

Darlington  County 

DiMon  County  

EdgefieM  County  

Fairfield  County  .._ 

Ftorence  County  

Georgetown  County 

Greenvile  County  

Greenwood  County 

Hampton  County 

Horry  County 

Kershaw  County  

Lancaster  Courity 

Laurens  County  

Lee  County  

Markxi  County  

Mar1t>oro  County  

Newtierry  County 

Orangeburg  County  

Pickens  County 

Richland  County  

Saluda  County  

Spartanburg  County 

Sumter  County 

Union  County 

WilliamstMjrg  County 

York  County 

State  Set-Aside  Committee,  SC 


South  Carolina  Total 


South  Dakota 


16-7486-00 
16-7554-00 
16-7580-00 
16-7592-00 
16-7614-00 


Brown  County  

Lawrence  County 

Pennington  Courity  

Shannon  County 

State  Set-Askle  Committee.  SO 

South  Dakota  Total 


Tennessee 


16-7616-00 
16-7618-00 
16-7620-00 
16-7624-00 
16-7626-00 


Anderson  County 
Bedford  County  ... 
Benton  County  .... 

Bkxjnt  County  

Bradtey  County  ... 


119,240.00 
527,501,00 


4,098,935.00 


$236,189.00 
92,693.00 


328,882.00 


$13,957.00 
62,506.00 
62,506.00 
11,139.00 
16,203.00 
21,463.00 
45,685.00 

9,948.00 
117,883.00 
17,846.00 
24,674.00 
24,388.00 
17,861.00 
14,756.00 
39.912.00 
22.006.00 

7,250.00 
14,425.00 
69,214.00 
45,595.00 
87,768.00 
32,451.00 

8.802.00 
78,423.00 
22,292.00 
25,910.00 
27,960.00 
11,576.00 
28,940.00 
25,051.00 
15.449.00 
62,461.00 
33,582.00 
86,608.00 

6,783.M 
87,859.00 
43,620.00 
16,263.00 
43,756.00 
65,310.00 
66.615.00 


1,536,696.00 


$6,587.00 
6,557.00 

21,177.00 

6,542.00 

109.137.00 


150,000.00 


$27,462.00 
15,826.00 
11.757.00 
33,718.00 
31.231.00 
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16-7628-00 

16-7632-00 

16-7634-00 

16-7638-00 

18-7640-00 

16-7642-00 

16-7644-00. 

16-7646-00. 

16-7648-00. 

16-7660-00. 

18-7662-00. 

16-7666-00. 

16-7658-00. 

16-7660-00. 

18-7662-00. 

18-7664-00. 

16-7868-00. 

16-7668-00. 

18-7870-00. 

16-7672-00. 

16-7874-00  . 

18-7678-00  . 

18-7678-00. 

18-7680-00. 

18-768»-00. 

18-7688-00. 

Ifr-TOOQ-OO. 

16-7602-00. 

18-7894-00. 

16-7886-00. 

18-7888-00.. 

16-7700-00  .. 

18-7702-00.. 

16-7704-00.. 

18-7708-00.. 

18-7710-00  .. 

18-7712-00  .. 

18-7718-00  .. 

16-7720-00.. 

16-7722-00.. 

18-7724-00  .. 

18-7726-00.. 

18-7728-00.. 

18-7730-00.. 

18-7732-00.. 

16-7734-00.. 

16-7738-00.. 

18-7740-00  .. 

16-7742-00  .. 

16-7744-00  .. 

16-7748-00  .. 

16-7748-00  .., 

16-7754-00  ... 

16-7758-00  ... 

16-7758-00  ... 

16-7764-00  ... 

16-7766-00  ... 

16-7768-00  ... 

16-7770-00  ... 

16-7774-00  ... 

16-7776-00  ... 

16-7780-00  ... 

16-7782-00  ... 

16-7786-00  .„ 

16-7788-00  ... 

16-7790-00  ... 

16-7794-00  ... 

16-7798-00  ... 

16-7804-00  ... 

16-7806-00  ... 

18-7808-00  ... 

18-7810-00  ._ 


Campbell  County  .... 

Carroll  County 

Cartsr  County  

Chester  County 

Qatoony  County  .... 

Clay  County 

Cocke  County 

Coffee  County 

Crockett  County  . 

Cumt)ertand  County 
DavklBon  County  .... 

Decatur  County 

DeKal)  County 

Dickson  County 

Dyer  County 

Fayette  County 

Fentress  County  , 

FrankNn  County 

Gibson  County 

Giles  County  „ 

GrainoBr  County  

Greene  County  

Grundy  County 

Hamblen  County 

Hamilton  Coonly 

Hardeman  County .... 

Hanfn  County 

Ilawifcins  County 

Haywood  County  

Hendacson  County ... 

Henry  County _.. 

Hickman  County  

Houston  County  _ 

Humphreys  County  .. 

Jefferson  County 

Johnson  County 

Knox  County 

Lauderdale  County  .. 

Lawence  County 

Lewis  County 

Lincoln  County 

Loudon  County 

McMinn  County 

McNairy  County 

Macon  County  ..„ 

Madison  County 

Markm  County 

Marshal  County 

Maury  County 

Meigs  County  _ 

Monroe  County  

Montgomery  County  . 

Morgan  County 

Obton  County 

Overton  Cowtty 

Pole  County  „ 

Putnam  County 

Rhea  County 

Roane  Courrty 

Rutherford  County  

Soott  County 

Sevier  County 

Shetoy  County  

Smith  County 

Stewart  County 

Sulfivan  County 

Tptan  County 

Unicoi  County  

Warren  County 

Washington  County  ... 

Wayne  County 

Weakley  County 


16-7812-00 I  White  County 


19361.00 
18374.00 
24308.00 
6.802.00 
9.787.00 
12343.00 
26.754.00 
20.786.00 
7,823.00 
19.474.00 
1433S3.00 
7313.00 
8301.00 
13.068.00 
17301.00 
10336.00 
10;296.00 
16.429.00 
28.683.00 
14.728.00 
8.079.00 
46306.00 
7307.00 
24,177.00 
97362.00 
14.18830 
17,758.00 
15.801.00 
15.798.00 
17382.00 
15360.00 
9.24a00 
83S8l00 
14330.00 
21,177.00 
11361.00 
100,248.00 
11381.00 
38,787.00 
12368.00 
21366.00 
11.953.00 
27383.00 
14319.00 
14301.00 
32.798.00 
12J280.00 
8.064.00 
27308.00 
6.68230 
27327.00 
33322.00 
6343.00 
18316.00 
12,088.00 
7.160.00 
22.684.00 
17.400.00 
24,704.00 
45,128.00 
11.440.00 
41.486.00 
281,893.00 
7,054.00 
8.245.M 
41,148.00 
14300.00 
7,582.00 
18324.00 
28303.00 
14,250.00 
13372.00 
13,008.00 


UMI 
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16-7818-00 


16-7820-00  ... 

16-7822-00  ... 

16-7824-00  ... 

16-7826-00  ... 

16-7828-00  ... 

16-7830-00  ... 

16-7856-00  ... 

16-7860-00  ... 

16-7862-00  ... 

16-786a-00  ... 

16-7870-00  ... 

16-7876-00  ... 

16-7880-00  ... 

16-7882-00  ... 

16-7886-00  ... 

16-7896-00  ... 

16-7900-00  .. 

16-7902-00  .. 

16-7910-00  .. 

16-7912-00  .. 

16-7916-00  .. 

16-7918-00  .. 

16-7920-00  .. 

16-7924-00  .. 

16-7934-00  .. 

16-7938-00  .. 

16-7940-00  .. 

16-7964-00  .. 

16-7970-00  .. 

16-7972-00  .. 

16-8002-00  .. 

16-8004-00  .. 

16-8020-00.. 

16-8024-00  .. 

16-B02&-00  .. 

1&-8028-00.. 

16-8034-00  .. 

16-803&-O0.. 

16-8040-00.. 

16-8044-00  .. 

16-8062-00. 

16-8066-00  . 

1&-8080-00. 

16-8084-00. 

16-8090-00. 

16-8092-00. 

1&-8094-00. 

16-8104-00. 

16-8122-00  . 

16-8126-00. 

16-8128-00  . 

16-8132-00  . 

16-8134-00  . 

16-8138-00  . 

16-8142-00  . 

16-8146-00  . 

16-814^-00  . 

16-8158-00. 

16-8162-00  . 

16-8170-00  . 

16-8180-00. 

16-8188-00. 

16-6196-00  . 

16-6200-00 

16-8202-00 

16-8214-00 

16-8216-00 

16-8226-00 


State  Set-Askje  Committee,  TN 
Tennessee  Total 


Texas 


Abilene/Jones,  Taykx  Counties 

AmaiiHo/Potter,  RandaH  Counties 

Austin/Travis,  WHUamson  Counties  .... 
DaHas/CoUin.Daltas,  Denton  Counties 
Houston/Fort  Bend,  Harris  Counties  .. 
Longview^regg,  Harrison  Counties  ... 

Anderson  County 

Angelina  County  

Aransas  County 

Atascosa  County 

Austin  County  

Bastrop  County ~ 

Bee  County 

Bell  County  

Bexar  Coitfity 

Bowie  County - 

Brazoria  County - 

Brazos  County  ~ 

Brooks  County - 

Brown  County  - 

Burnet  County 

CaMwea  County 

Catwun  County 

Cameron  County 

Cass  County 

Chambers  County 

Cherokee  County 

Comal  County 

Cooke  County 

Coryell  County  

Dawson  County  

Deal  Smith  County  

Dimmit  County  

Duval  County  

Eastland  County  

Ector  County 

EHis  County 

El  Paso  County 

Erath  County 

Fannin  County  - 

Frio  County  

GaVeston  County  

Gray  County 

Grayson  County 

Grimes  County - 

Guadalupe  County - 

Hale  County - 

Hardin  County 

Hays  County  

Henderson  County _ 

Hidalgo  County  

Hill  County  _ 

Hockley  County „ 

Hopkins  County  

Howard  County 

Hunt  County 

Hutchinson  County  

Jasper  County 

Jefferson  County 

Jim  Wells  County 

Kaufman  County 

Kerr  County - 

Kleberg  County 

Lamar  County  

Lamb  County  

Lit>erty  County - 

Limestone  County » 

Lubbock  County - 


82,863.00 


2.043.579.00 


$44,721.00 
68.098.00 
253.673.00 
920.291.00 
1.469,810.00 
102,449.00 
17.650.00 
28,849.00 
7,521.00 
11,078.00 
6.481.00 
16,007.00 
10,430.00 
69,349.00 
421,854.00 
48,338.00 
114,567.00 
24,267.00 
6,331.00 
15,676.00 
8.260.00 
9,571.00 
12,480.00 
234,711.00 
18.931.00 
9,511.00 
14.379.00 
16.173.00 
8,818.00 
15.344.00 
6,300.00 
10,475.00 
8.893.00 
7,566.00 
6.315.00 
60.683.00 
33,296.00 
504.271.00 
6.225.00 
10,355.00 
8,124.00 
159,167.00 
6,858.00 
34,336.00 
7,898.00 
17,183.00 
16,987.00 
25,699.00 
23,031.00 
20,604.00 
529,593.00 
9,782.00 
8,139.00 
12,767.00 
8,606.00 
28,472.00 
10,581.00 
29.045.00 
141,924.00 
22,172.00 
19,700.00 
7,280.00 
13.369.00 
20,258.00 
6,436.00 
37,380.00 
7.597.00 
71,294.00 
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16-8234-00 
16-8242-00 
16-8248-00 
16-8250-00 
16-82S2-00 
16-8256-00 
16-8260-00 
16-8268-00 
16-8272-00 
16-8276-00 
16-8278-00 
16-8280-00 
16-8282-00 
1&-8284-00 
16-8292-00 
16-8294-00 
16-8296-00 
16-8302-00 
16-8304-00 
16-8310-00 
16-8322-00 
16-8324-00 
1fr-833O-00 
16-833&-00 
16-8344-00 
16-8354-00 
16-83S&-00 
16-8364^)0 
16-8376-00 
16-8402-00 
16-8404-00 
16-8414-00 
16-8416-00 
16-«420-00 
16-8422-00 
16-8424-00 
16-8426-00 
16-8430-00 
16-8432-00 
16-8436-00 
16-8438-00 
16-8442-00 
16-8446-00 
16-8452-00 
16-8458-00 
16-8462-00 
16-8464-00 
16-8468-00 
16-8470-00 
16-8472-00 
16-8474-00 


Mc  Lennan  County  

Marion  County  

Matagorda  County  

Mavwick  County 

Medina  County 

Midland  County 

Milam  County 

Montgomery  County  

Morris  County  

Nacogdoches  County  

Navano  County 

Newton  County 

Nolan  County 

Nueoes  County 

Orange  County  

Palo  Pinto  County 

Panola  County 

Pecos  CotMity  

PoBc  County  

Presidio  County  

Red  River  County  

Reeves  County 

Robertson  County 

Rusk  County 

San  Patricio  County 

Shetoy  County  

Smith  County 

Starr  County 

Tarrant  County 

Titus  County _, 

Tom  Green  County 

Tyler  County  

Upshur  County _ 

UvakJe  County  „ 

Val  Verde  County  

Van  Zandt  County  „ 

VKtoria  County  

Walter  County 

Waller  County 

Washington  County  

Webb  County 

Wharton  County 

Wwhita  County 

WHIacy  County 

Wilson  County 

Wise  County  „ 

Wood  County  ..„ 

Young  County 

Zapata  County  

Zavala  County 

State  Set-Askle  Committee,  TX 


Texas  Total 


66.877.00 

7.069.00 

33,446.00 

73.751.00 

8,622.00 

38,857.00 

7,853.00 

75,077.00 

7325.00 

21.720.00 

17,801.00 

12.073.00 

7353.00 

191,001.00 

66,063.00 

13369.00 

11362.00 

6.481.00 

13.867.00 

17.997.00 

6373.00 

10.355.00 

6.180.00 

19.293.00 

36.355.00 

10,460.00 

81. 106.00 

86.788.00 

407.866.00 

12.721.00 

26,106.00 

13,400.00 

14.771.00 

19.896.00 

32,798.00 

11,877.00 

33,130.00 

9390.00 

8,983.ro 

6225.00 

120,506.00 

17,846.00 

43,123.00 

25,021.00 

6,255.00 

9312.00 

12325.00 

8.365.00 

6.285.00 

15315.00 

204.147.00 


7.987316.00 


Utah 


16-8480-00 
16-8482-00 
1&-8488-00 
16-8496-00 
16-8510-00 
16-8516-00 
16-8518-00 
16-8526-00 
16-K28-00 
16-8536-00 
1&-6540-00 
16-8544-00 


Cache  County 

Carbon  County 

Duchesrw  Co«jnty 

Iron  County 

Salt  Lake  County 

San  Juan  County 

Sanpete  County 

Uintah  County 

Utah  County _ 

Washington  County  

Weber  County  .._ 

State  Set-Askle  Committee,  UT 

Utah  Total 


$17377.00 

7.657.00 

6.391.00 

6.768.00 

192,207.00 

6,888.ra 

6,768.00 

9.662.00 

63303.00 

17.936.00 

57.216.00 

61381.00 


453.954.00 


Vermont 


16-8552-00 I  Caledonia  County 


$13,731.00 
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16-8554-00 
16-8562-00 
16-8566-00 
16-8568-00 
16-8576-00 


ChiMndsn  County 

LamoiHe  County 

Orteans  County 

Rutland  County 

State  Set-Aside  Committee,  VT 


Vemiont  Total 


36,280.M 
10,717.00 
16,308.00 
24,267.00 
58,938.00 


160,243.00 


Virginia 


16-8584-00 
16-8608-00 
16-8610-00 
16-8616-00 
16-8618-00 
16-8622-00 
16-8634-00 
16-8652-00 
16-8656-00 
16-8664-00 
16-8674-00 
16-8684-00 
16-8686-00 
16-8690-00 
16-8692-00 
16-8698-00 
16-8702-00 
16-8708-00 
16-8710-00 
16-8712-00 
16-8716-00 
16-8720-00 
16-8724-00 
16-8730-00 
16-874^^ 
16-8744-00 
16-874fr^)0 
16-8760-00 
16-8764-00 
16-8766-00 
16-8768-00 
16-8770-00 
16-8778-00 
16-8782-00 
16-8792-00 
16-8802-00 
16-8808-00 
16-8810-00 
16-8814-00 
16-8820-00 
16-8822-00 
16-8824-00 
16-8828-00 
16-8832-00 
16-8836-00 
16-8838-00 
16-8844-00 
16-884&-00 
16-8852-00 
16-8856-00 


Accomack  County 

Brunswick  County 

Buchanan  County 

Caroline  County 

Carroll  County „ 

Chartotte  County _ 

Dickenson  County 

Giias  County 

Grayson  County 

Haifax  County  _.. 

Isle  o(  Wight  County 

Lancaster  County 

Lee  County  , 

Louisa  County 

Lunenburg  County 

MecMsnburg  County 

Montgomery  County  , 

Nortrompton  County 

Northumbeilaad  County 

Nottoway  County 

PtiQB  County 

Pittsylvania  County 

Prince  Edward  County 

Pulaski  County 

Rusael  County _. 

Scott  County  ..._ „ 

Smyth  County 

Tazewei  County  

Washington  County  

Westmoratand  County 

Wise  County 

Wythe  County 

Bristol  aty 

CharlottesviHe  City 

Danville  City 

Fredericksburg  City 

Harrisonburg  City 

HoQewell  City 

Lynchburg  City 

MartinsviMe  City _... 

Newport  News  City 

Nortofc  City  „ 

Petersburg  City  .„ 

Portsmouth  City  

Richmond  City  

Roanoke  City 

Staunton  City „ 

Suffolk  City „ 

Wiliamsburg  City 

State  Set-Aside  Committee,  VA 


Virginia  Total 


Washington 


16-8858-00 
16-8860-00 
16-8862-00 
16-8864-00 
16-8866-00 
16-8868-00 
16-8872-00 
16-8874-00 
16-8878-00 


Adams  County  .. 
Asotin  County  ... 
Benton  County  .. 
Chelan  County  _ 
Clallam  County  . 

Clark  County 

Cowlitz  County  .. 
Douglas  County 
Franklin  County . 


$21,735.00 

7,672.00 

22335.00 

12,947.00 

9,782.00 

6,180.00 

16,248.W 

8,215.00 

7.627.00 

33,356.00 

10,687.00 

11.003.00 

17,288.00 

11,455.00 

8,290.00 

16,067.00 

17.62a00 

6.104.00 

9,692.00 

6,496.00 

10,807.M 

28,291.00 

9.406.00 

19,640.00 

23,528.ra 

11,244.00 

26,081.00 

29,060.00 

26390.00 

10,280.00 

30,914.00 

19,142.00 

6.6Q2J)0 

8,275.00 

31,276.00 

6,406.00 

6j27a00 

9,466.00 

19,097.00 

7,340.00 

67,842.00 

92.727.00 

21.463.00 

53.855.00 

77.519.00 

31321.00 

7,099.00 

25.292.00 

6,94&00 

687,79930 


1,673,18a00 


$13,626.00 

7.401.00 

81,000.00 

50,192.00 

32,889.00 

102.796.00 
50.117.00 
22,051.00 
36,898.00 
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Grant  County  

Grays  Hartxx  County 

Jefferson  County _ 

King  County  - 

Kitsap  County  

Kittitas  County 

KlicWtat  County 

Lewis  County 

Mason  County 

Okanogan  County _ „ 

Pacific  County 

Pend  OraiHe  County  

Pieite  County  

SKagit  County  „.. 

Skamania  County  

Snohonrtish  County  _ 

Spokane  County 

Stevens  County  _ 

Thurston  County  _ _ 

WaHa  Walla  County „ 

Whatcom  County  « 

Yakima  County  _ 

State  Set-Aside  Committee,  WA 

Washington  Total „ 

Weat  Virginia 

Huntington/Cabel,  Wayne  Counties _ _ 

BaitXMjr  County - 

Berkeley  County  _ 

Boone  County _ 

Braxton  County _ 

Brooke  County 

Catmun  County _ 

Clay  County 

Fa^Btte  County _ 

Grant  County  .„ 

Greenbrier  County 

Hampshire  County 

Hancock  County ^. 

Harrison  County 

Jackson  County 

Kanawha  County  _ _ „.. 

Lewis  County  „ _ _ _.... 

Lincoln  County „ 

Logan  County  _ „ 

McOowal  County „ 

Markxi  County  

Marshal  County _ „ _ 

Mason  County -.. 

Mercer  County 

Mineral  County  .._ ~ 

Mingo  County 

Monongaia  County _ _.... 

Nwholas  County 

Ohio  County 

Pocahontas  County  _ 

Preston  County _ > 

Putrtam  County 

Raleigh  County „ 

Randolph  Cowrty 

Ritchie  County  _ 

Roane  Courrty _ 

Taykx' County _ 

Tucker  County  „ 

Upshur  County _ 

Wetzel  County  „ 

Wood  County 

Wyoming  County  

State  Set-AskJe  Committee,  WV 

West  Virginia  Total  


16-8882-00 
16-8884-00 
16-8888-00 
16-8890-00 
16-8896-00 
16-889a-00 
16-8900-00 
16-8902-00 
16-8906-00 
16-8906-00 
16-8910-00 
16-8912-00 
16-8914-00 
16-8920-00 
16-8922-00 
16-8924-00 
16-8928-00 
16-8932-00 
16-8934-00 
16-8938-00 
16-8940-00 
16-8944-00 
16-6948-00 


51,488.00 
45,338.00 
11,938.00 

601,807.00 
89,155.00 
16,248.00 
15,5^.00 
42,369.00 
22J65.00 
36,943.00 
12,631.00 
10,264.00 

266259.00 

59338.00 

6,466.00 

200,044.00 

1613S3.00 
26,513.00 
89,140.00 
28,171.00 
81,031.00 

204,521.00 
24,611.00 


2,501,639.00 


16-8950-00 
16-8954-00 
16-8966-00 
16-8958-00 
16-8960-00 
16-8962-00 
16-8966-00 
16-8970-00 
16-8974-00 
16-8978-00 
16^8960-00 
16^8982-00 
16-8984-00 
16-8988-00 

16-8994-00 
16-8998-00 
16-9000-00 
16-9002-00 
16-9004-00 
16-9006-00 
16-9008-00 
16-9010-00 
16-9012-00 
16-9014-00 
16-9016-00 
16-9018-00 
16-9024-00 
16-9026-00 
16^9032-00 
16-9034-00 
16-9036-00 
16-9038-00 
16-9040-00 
16-9042-00 
16-9044-00 
16-9048-00 
16-9050-00 
16-9054-00 
16-9062-00 
16-9066-00 
16-9068-00 
16-9070-00 


$57,954.00 
11,083.00 
25,548.00 
12,480.00 

9,571.00 
12.405.00 

7,175.00 

7,365.00 
26.965.00 

7.702.00 
19,097.00 

6,753.00 
15311.00 
37,621.00 
14,078.00 
80320.00 

9342.00 
12345.00 
21,494.00 
14,711.00 
37,938.00 
15,223.00 
16,459.00 
22,956.00 

8306.00 
20,001.00 
28363.00 
16366.00 
17307.00 

6,481.00 
17,852.W 
18,585.00 
43319.00 
19,760.00 

8,169.00 
10,671.00 

9,647.00 

6394.00 
12.932.00 
10,671.00 
38360.00 
13354.00 
32,882.00 


844345.00 
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16-9072-00 
16-9096-00 
16-9102-00 
16-9104-00 
16-9120-00 
16-9126-00 
16-9134-00 
16-4136-00 
16-9148-00 
16-9156-00 
1fr-9162-00 
16-9164-00 
16-0170-00 
16-9176-00 
16-0182-00 
16-0184-00 
16-0186-00 
16-0190-00 
16-9196-00 
16-9200-00 
16-0214-00 
16-9218-00 
16-0220-00 
1»-0226-00 
16-0230-00 
16-0236-00 
16-0242-00 
16-0246-00 
16-0e4»-00 
16-02S2-00 
16-0264-00 
16-9266-00 
16-0272-00 


16-9328-00 


16-9330-00 


16-9332-00 


16-9334-00 


Eau  CWra^CMppewn.  Eau  Claire  Counties 

AaWand  County  

BayMd  County „ 

Brawn  County ^ 

Claik  County ^. 

Dane  County „^ 

Douglas  County ^_.... 

Dunn  County _ „ 

Grant  County 

Juneau  County ._.... 

Kenosfw  County ^ 

La  Creese  County » 

Langlade  County „ 

Marathon  Coutfy  > 

Marlnetle  County  ..._ « 

MaiquettB  County „ 

MwMHJKee  CourAy  .„...„.„ _ _ 

Monroe  County „ 

Ooonio  County  _ „ „ 

PoSc  County  „ „ > 

Portage  County „ _ 

Radne  County „ _ 

Rock  County > 

Rusfc  County 

Sawyer  County „ 

Taytor  County  „ „. 

Vernon  County 

Vias  County 

Washburn  County 

Wausham  County _ 

Winnet)ago  County _ 

State  Set-AsidrCemmittee,  Wt^ 


**** -  *—    ^^  —  »  —  ■ 

WBConssi  roiai 


Wyoming 


16-0288-00 
16-0300-00 
16-0302-00 
16-0320-00 
16-9326-00 


Fremont  County 

Lincoln  County „ 

Natrona  County 

Uinta  County „ 

State  Set-Aside  Committee,  WY 


Wyoming  Total 


American  SanKM 


American  Samoa 

American  Samoa  Total 


Guam 


Guam  

Guam  Total 


Northern  Marianas 


Northem  Mariana  Islands 
Nofttiem  Marianas  Total  .. 


Puerto  Rico 


Puerto  Rico 

Puerto  Rico  Total 


$43,575.00 

8.130.00 

7.129.00 

58.994.00 

15.148.00 

62.823.00 

17.660.00 

11.048.00 

22.836.00 

7.793.00 

11347.00 

38471.00 

25.428.00 

7.966.00 

38.526.00 

16.806.00 

6.481.00 

296.886^ 

13.671.00 

12.706.00 

13.006.00 

22.836.ra 

57.774.ra 

48.oe2.ra 

7.747.ra 

9.33ara 

7.913.ra 

9.oi3.ra 

7.536.ra 

6.9i8.ra 

8.818.ra 

40.048.ra 

314.574.ra 


i.278.8eo.ra 


S20,740.ra 

6.044.ra 

29.271  .ra 

10337.ra 

83.ira.ra 


i5o.ora.ra 


$1M.060.ra 


ira.060.ra 


sioi.ora.ra 


ioi.ora.ra 


$65,650.ra 


65,650.ra 


$2,i80.2ra.ra 


2.i80.2ra.ra 
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Emergency  Food  and  Shelter  National  Board  PROGRAiyi— Phase  XVI  Allocations— Continued 


16-933»-00 


16-8340-00 


Tniet  TerrtlortM 

Trust  Territories  

Trust  Territories  Total 

Virgin  Mands 

Virgin  Islands _ 

Virgin  Islands  Total 


$22,725.00 


22.725.00 


$141,400.00 


141,400.00 


[FR  Doa  98-3865  Filed  3-4-98: 8:45  am] 
MJJNQ  oooc  cns^i-p 


FEDERAL  RESERVE  SYSTEM 

Agency  Infomwrtlon  Collection 
ActlvWee;  Propoaed  Collection; 
Comment  Request 

AOBICY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Notice 

Background 

On  June  15, 1984,  the  OfBce  of 
Management  and  Budget  (0MB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  imder  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  reqiiirements  conducted  or 
sponsored  by  the  Board  imder 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  The  Federal  Reserve  may 
not  c(mduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  inf(Hination  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  ofGcial  OMB  inventory  of  currently 
approved  collections  of  information.  A 
-copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instruments  will  be 
placed  into  OMB's  public  docket  files. 
The  following  infonnation  collection, 
which  is  being  handled  tmder  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  pubUshed 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 


a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
infonnation  has  practical  utility: 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  vaUdity  of  the 
methodology  and  assiunptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimim  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  May  4, 1998. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  N.W.,  Washington,  DC  20551,  or 
deUvered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  OOfHTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperworic  Reduction 
Act  Submission  (OKffi  83-1),  supporting 
statement,  and  other  dociunents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 


from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544).  Board  of  Governors  of 
the  Federal  RMerve  System. 
Washington.  DC  20551. 

Prop<Mal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  reports: 

1 .  Report  titles:  Notice  By  Financial 
Institutions  of  Government  Securities 
Broker  or  Government  Securities  Dealer 
Activities;  Notice  By  Financial 
Institutions  of  Termination  of  Activities 
as  a  Government  Securities  Broker  or 
Government  Securities  Dealer 
Agency  form  numbers:  FR  G-FIN,  FR  G- 
FINW 

OMB  control  number.  7100-0224 
Frequency:  an  occasion 
Reporters:  state  member  banks,  foreign 
banks,  uninsured  state-chartMed 
branches  or  state-chartered  agencies  of 
foreign  banks,  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  Edge  ctxporations 
Annual  reporting  hours:  33  (32  hoivs  for 
FR  G-FIN;  1  hour  for  FR  G-FINW) 
Estimated  average  hours  per  response:  1 
hour  for  FR  G-FIN;  IS  minutes  for  FR  G- 
FINW 

Number  of  respondents:  37  (32  for  FR  G- 
FIN;5forFRG-FINW) 
Small  businesses  are  afiiacted. 

General  description  of  report.  This 
information  collection  is  mandatory  (15 
U.S.C.  78o-5(a)(l)(BKu))  and  is  not 
given  confidential  treatment. 

Abstract  Each  financial  institution 
that  acts  as  a  government  seourities 
broker  or  dealer  is  required  to  notify  its 
appropriate  regulatory  authority  of  its 
broker-dealer  activities,  unless 
exempted  from  the  notice  reqidrement 
by  Treasury  Department  regulation. 
Notification  is  required  to  record  the 
intent  to  engage  in  government 
securities  broker  or  dealer  activity,  to 
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amend  information  submitted 
previously,  and  to  record  teiinination  of 
such  activity.  Financial  institutions  use 
fonns  G-FIN  and  G-FINW  to  fulfill  these 
notification  requirements.  The  Federal 
Reserve  uses  the  information  in  its 
supervisory  capacity  to  measure 
compliance  with  the  Govemment 
Securities  Act  of  1986. 

Board  of  Govemon  of  tlie  Federal  Reserve 
System.  March  2, 1998. 
William  W.Wilas, 
Secretary  of  the  Board. 
[PR  E)oc  98-5753  Filed  3-4-98: 8:45AM1 
■LUNQ  CODE  •le-ei-r 


FEDERAL  RESERVE  SYSTEM 
Fonnatione  of,  Aoqiiiattlone  by,  end 

loir 


The  companies  listed  in  this  notioe 
have  apptied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  C3^  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  compmy, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumwated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofBces  of  the  Board  of 
Governors  not  later  than  March  30, 
1998. 

A.  Federal  Reserve  Bank  of  Kansas 
aty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Mid-America  Bancorp,  Inc.,  Jewell, 
Kansas:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  ^ares  of  Heartland  Bank, 
N.A.,  Jewell,  Kansas. 


B.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Texas  United  Bancshares,  Inc.,  La 
Grange,  Texas,  to  beccHne  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Premier 
Bancshares,  Inc.,  La  Grange,  Texas,  and 
thereby  indirectly  acquire  Ftemier 
Holdings  Nevada,  Inc.,  Carson  Qty, 
Nevada;  State  Bank,  La  Grange,  Texas; 
and  South  Central  Texas  Bancshares, 
Inc.,  Flatonia.  Texas,  and  thereby 
indirectly  acquire  South  Central  Texas 
Bancshares  Delaware,  Inc.,  Wihnington, 
Delaware;  Flatonia  State  Bank,  Flatonia, 
Texas;  and  Central  Texas  Bank, 
Gonzales,  Texas. 

Board  of  Governors  of  the  Fed«al  Reserve 
System.  March  2. 1998. 
feaBimr  J.  JaluMon. 
Deputy  Secretary  of  the  Board. 
(FR  Doc  98-5751  Filed  3  4  98;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

NoUoe  of  Propoeals  to  Engege  in 
Permiseible  Nonbanking  Activttles  or 
to  Acquire  Companiee  That  are 
Engaged  in  Rwmiaaible  Nonbanlting 
ActlvlUai 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  ccmtrol  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  throu^  a  subsidiary  or 
other  compel^,  in  a  nonbanking  activity 
that  is  listed  in  %  225.28  of  Regulation 
Y  (12  CFR  22S.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiudng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  30, 1998. 

A.  Federal  Resoire  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 


East  Sixth  Street,  Cleveland.  Ohio 
44101-2566: 

1.  Fifth  Third  Bancorp,  Cincinnati. 
Ohio;  to  acquire  State  Savings 
Company,  Columbus,  Ohio,  and  thereby 
indirectiy  acquire  State  Savings  Bank. 
Columbus.  Ohio,  Century  Bank.  Upper 
Arlington.  (%io,  and  State  Savings 
Bank,  FSB,  Scottsdale,  Arizona,  and 
thereby  engage  ia  opesating  a  savings 
and  loan  association,  poisuant  § 
225.28(b)(4)  of  tile  Board's  Regulation  Y. 

Board  of  Governors  of  tin  Federal  Reserve 
System.  March  2, 1998. 

Jemiifcr  J.  fohnenn, 

Deputy  Secretary  of  the  Board. 

[FR  Doc  98-5752  Piled  3-4-98;  8:45  am] 


FEDERAL  TRADE  COMMISSKHi 

Requeat  fbrinduatry  QuIdeNnea  and 
Prfnciplea 

AQBCY:  Federal  Trade  Commission. 
ACnON:  Notice  raqxiesting  indiistry 
guidelines  and  principles  regarding 
online  information  practices. 

summary:  The  Federal  Trade 
Commission  is  cuirentiy  preparing  a 
report  to  Congress  on  this  effectivenesa 
of  self-regulation  as  a  means  of 
protecting  consumw  privacy  online. 
The  Commission  will  report  on  the 
extent  to  which  commercial  Web  sites, 
including  sites  directed  to  children,  are 
disclosing  their  information  practices 
and  offering  consumers  choice  regarding 
the  online  collection  and  use  of  their 
personal  information.  The  Commission 
will  also  report  its  assessment  of 
existing  industry  guidelines  and 
principles  on  the  online  collection  and 
useof  consiuners'  personal  inftHmation. 
The  Commission  requests  that 
interested  trade  associations  and 
industry  groups  voluntarily  submit 
copies  of  their  information  practice 
guidelines  and  principles  for  inclusion 
in  the  Commission's  report. 
DATES:  Copies  of  guidelines  and 
principles  must  be  submitted  to  the 
Commission  on  or  before  March  31, 
1998. 

ADDRESSES:  Six  paper  copies  of  each  set 
of  guidelines  or  principles  should  be 
submitted  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  Street 
4  Pennsylvania  Ave.,  N.W., 
Washington,  D.C,  20580.  Submissions 
should  be  captioned  as  "Privacy 
Guidelines  1998->P954807." 

To  enable  prompt  and  efficient  review 
and  dissemination  of  the  guidelines  or 
principles  to  the  pubUc,  they  also 
should  be  siibmitted,  if  possible,  in 
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electronic  form,  on  either  a  5V4  or  a  3V!t 
inch  computer  disk,  with  a  disk  label 
stating  the  name  of  the  submitter  and 
the  name  and  version  of  the  word 
processing  program  used  to  create  the 
document.  Prt^rams  based  on  DOS  or 
Windows  are  preferred.  Files  from  other 
operating  systems  should  be  sutoiitted 
in  ASCn  text  format  to  be  accepted. 
FOR  RJRTHER  MFOfMATION  CONTACT: 
Martha  Landesberg,  Att(»ney,  Division 
of  Credit  Practices.  Federal  Trade 
Commission.  Sixth  Street  & 
Pennsylvania  Avenue,  N.W., 
Washingtcm.  D.C  20580,  telephone  202- 
326-2825.  or  Toby  Milgrom  Levin, 
Attorney.  Divisirai  of  Advntising 
Practices.  Federal  Trade  Conunissicm. 
Sixth  Street  k  Pennsylvania  Avenue 
N.W..  Washington.  D.C  20580. 
telephone  202-326-3156. 
SUPPLEMBITARY  MFORMATION:  Over  the 
past  three  years  the  Federal  Trade 
Commission  has  held  a  series  of  public 
workshops  devoted  to  the  consumer 
protection  issues  raised  by  die 
prolifsratifm  of  ocmsumos'  personal 
infennatian  on  the  Internet  Woriuhop 
participants  have  included  members  of 
the  (mUne  business  community,  privacy 
and  consumer  advocates,  and  experts  in 
interactive  technology.  In  June  1996. 
wnkahop  participants  discussed  a  wide 
array  of  simjects,  including  the 
collection  and  use  of  persmial 
infionnation  on  the  Worid  Wide  Web 
(the  "Web");  the  necessary  elements  of 
seif-fBgulatory  efibrts  to  wnhf^CT 
consumer  privacy  cmline;  developments 
in  interactive  taclmology  that  could 
enhance  online  information  privacy; 
consumer  and  business  education 
eCforts;  the  role  of  govnnment  in 
protecting  online  infonnation  privacy: 
and  the  special  issues  raised  by  the 
online  collection  and  use  of  information 
from  and  about  (duldren.  On  January  6. 
1997.  the  Commissian  publidied  the 
staff  report  ConsuoierAfvacy  on  (iie 
Global  Infimnatimi  Zn/nostructure 
(1996).  which  summarized  the 
wtnkshop  testimony. 

On  Mudi  6. 1997,  the  Commission 
published  a  notice  in  the  Federal 
BegiilHr  announcing  a  follow-up 
wrak^op  and  seddng  written 
onnmentary  on  a  number  of  relevant 
issues,  including:  (1)  Web  sites'  current 
actual  practices  in  the  coUecti(Hi, 
compilatiCMi.  sale,  and  use  of  consumers' 
personal  infKmation.  induding 
infonnation  about  children:  (2)  current 
implementation  of  self-rqgulatorv  efforts 
to  address  online  i»ivacy.  inducung 
proposals  {Mesented  at  the  June  1996 
Workshq);  and  (3)  current  design  and 
implementati(m  of  technologies 
intended  to  laihance  online  information 


privacy.  In  June  1997.  Commission  staff 
convened  a  follow-up  workshop 
designed  to  further  (ravelop  the  record 
on  these  topics.  The  transcripts  of  the 
1996  and  1997  workshops,  the  staff 
report  Consumer  Privacy  on  the  Global 
Information  Infrastructure  (1996),  as 
well  as  the  commentary  submitted  in 
connection  with  the  1997  workshop,  are 
posted  on  the  Commission's  Web  site  at 
http://www.ftc.ROv. 

The  1997  wonshop  demonstrated 
that  consumers  are  deeply  concerned 
about  the  privacy  and  security  of  their 
personal  information  in  the  cmline 
environment  Research  presented  at  the 
workshop  indicates  that  consumers  are 
locddng  for  grsater  protections.  The 
workshop  testimony  showed  that 
monbets  of  the  online  industry  are 
aware  of  the  need  to  acklress  consumers' 
concerns.  Throughout  the  series  of 
Commissim  wnkahops  cm  these  issues, 
the  online  industry  hu  argued  that  self- 
rwulation  is  the  most  eCBdent  and 
e&ctive  means  of  creating  online 
privacy  protactidas.  Trade  association 
representatives  have  made 
oommitmrats  to  develop  privacy 
policies  as  guidance  for  their  members, 
and  to  encourage  their  members  to  post 
their  own  iqfcxniation  practices  on  their 
Wri)  sites. 

The  Commission  is  curreirtly 
preparing  a  report  to  Congress  on 
whether  indu^ry  proposals 
demonstrated  in  the  workshops  have 
been  translated  into  broader  industry 
progress  toward  effective  self-regulation. 
In  Mardi  1998.  Committee  staff  will 
survey  commercial  Web  sites  to 
determine  the  extent  to  whidi  these 
sites,  including  sites  directed  to 
children,  are  disdoaing  their 
informatian  practices  and  oSaring 
consumers  chcace  regarding  the 
coUecti(m  and  use  of  their  personal 
infnmatian  online.  Staff  wdll  also  assess 
existing  industry  guidelines  and 
principles  regarding  the  online 
collecti(m  and  uae  of  consumm' 
perscmal  information.  Staff  requests  that 
interested  trade  associatifms  and 
industry  groups  submit  their  guidelines 
and  principles  on  or  beCDre  Much  31, 
1998  for  inclusion  in  die  report  The 
Commission  will  report  its  finHingg  to 
Congress  in  June  1998. 


Availability  of! 

All  guidriines  and  principles  will  be 
availd^  for  public  inspection  in 
accordance  widi  the  F^eedon  of 
Informatian  Act  5  U.S.C  §  552.  and 
Commissiaa  regulaticms.  16  CFIl  part 
4.9.  on  nmmal  business  days  behfveen 
the  hours  of  8:30  a.m.  and  5KK)  p.m.  at 
the  Public  Refiarenoe  Room  130,  Federal 
Trade  Commissian.  Sixth  Street  ft 


Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580.  The 
Commission  will  make  this  notice  and. 
to  the  extent  technically  possible,  all 
submissions  received  in  response  to  this 
notice,  available  to  the  public  through 
the  Internet  at  the  following  address: 
http://www.ftc.gov.  The  Commission 
cannot  currentiy  receive  submissions 
responding  to  this  notice  over  the 
Internet 

Anlherity:  15  U.S.C  SS  41  et  teq. 

By  direction  of  the  Commtssion. 
Commissioner  Azcuemaga  not  pnticipating. 
DamakiS-CLuk, 
Secrefoiy. 
(FR  Doc  9fr-5610  Filed  3-4-98;  8:45  ami 


DEPARmBfT  OF  HEALTH  AND 
HUMAN  SERVICES 


ManwHMiauun  on  AQng 
[Pf  uyiani  Announoeinsnl  No. 
FncM  Ymt  1988  ProQrwn 


ofRmdi 


AOCNCY:  Administration  on  Aging.  HHS. 

ACTION:  Announcement  of  availability  of 
funds  and  request  frar  applicatians  to 
further  stren|^hen  the  national  system  of 
legal  assistance  aimed  at  supporting  the 
eider  rights  ectivities  of  state  and  area 
agencies  on  aging  and  at  improving  die 
quaUty  and  accessibility  of  the  legal 
assistance  provided  to  older  people. 

summary:  The  Administration  on  Aging 
announces  that  under  this  program 
announceraut  it  «vill  hold  a 
competition  for  grant  awards  for  four  (4) 
to  six  (6)  projects  that  build  and 
strengthm  tlM  national  s]rstam  of  legal 
assistance  w^ch  supports  the  elder 
rights  activities  of  state  and  area 
a^ncies  m  aging  and  wdiich  improvea 
the  quaUty  ami  accaariUlity  (rfue  legal 
assisTancw  provided  to  older  people. 

The  deadline  date  for  the  submission 
of  applications  is  May  18. 1998.  As 
provided  by  Title  IV,  Section  424(c)  of 
the  Older  Americans  Act  eligifaility  for 
grant  awards  is  limited  to  Mtinnal 
noiqnofit  legal  assistance  oiguiizatirau 
experienced  in  providing  sumxvt  on  a 
nationwide  basU,  to  local  legal 
assislanne  providers. 

Applicaticm  kits  are  available  by 
writing  to  the  Department  of  Health  and 
Human  Services,  Administntion  on 
Aging.  Office  of  Elder  Ri^its  Protecticm. 
330  Independence  Avenue,  S.W.,  Room 
4270,  Washington.  DC  20201.  or  by 
calling  202/619-0769. 
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Dated:  February  26. 1998. 
Jeanette  C.  Takamura, 
Assistant  Secretary  for  Aging. 
IFR  Doc.  9S-5740  Filed  3-4-98;  8:45  am] 

BILUNQ  COOE  41S0-40-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  of  Availability  of  Annual 
Reports 

In  accordance  with  section  13  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.  2).  (Pub.  L.  92- 
463).  the  Centers  for  Disease  Control 
and  Prevention  (CDC)  gives  notice  that 
annual  reports  for  the  following  CDC 
Federal  advisory  committees  have  been 
filed  with  the  Library  of  Congress: 
Advisory  Committee  for  Injury 
Prevention  and  Control  Injury 
Research  Grant  Review  Committee 
Copies  of  these  reports  are  available  to 
the  public  for  inspection  at  the 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  LM  133,  Madison 
Building,  Library  of  Congress,  101 
Independence  Avenue,  SE,  Washington, 
DC  20540-4760,  telephone  202/707- 
5690.  Additionally,  on  weekdays 
between  8  a.m.  and  4:30  p.m.,  copies 
will  be  available  for  inspection  at  the 
Management  Analysis  and  Services 
Offlce,  Committee  Management  and 
Program  Panels  Activity,  CDC,  4 
Executive  Park  Drive,  Suite  1117, 
Atlanta,  Georgia  30329,  telephone  404/ 
639-6389.  Copies  may  also  be  obtained 
by  writing  to  the  CDC  Committee 
Management  and  Program  Panels 


Activity  (MS  E-72),  1600  Clifton  Road, 
NE,  Atlanta,  Georgia  30333. 

Dated:  February  27, 1998. 
John  C  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Offica,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  98-5665  Filed  3-4-98;  8:45  am] 
BNJUNQ  COOE  4«3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-09-M] 

Agerwy  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  OfHce  of  Management  and 
Budget  (0MB)  in  compliance  vn\h  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Proiects 

1 .  National  Exposure  Registry  (0923- 
0006)— Revision 

The  information  collected  is  part  of 
the  Agency  lor  Toxic  Substances'  on- 
going National  Exposure  Registry 
(NER) — a  database  composed  of  a  listing 


of  persons,  along  with  health  and 
demographic  information,  with 
documented  exposure  to  selected  toxic 
substances  subregistries).  The  NER  was 
created  in  response  to  a  Congressional 
Su[>erfund  mandate  to  create  a  registry 
of  persons  with  exposure  to  hazardous 
substances  and  a  registry  of  persons 
with  illness  or  health  problems  as  a 
result  of  exposure  to  hazardous 
substances.  The  mandate  was  created 
because  there  is  little  or  no  information 
available  about  the  potential  health 
efl'ects  of  low-level,  long-term  exposure 
to  hazardous  sidistances  on  a  general 
population — such  as  is  found  at  waste 
sites.  Unlike  most  occupationally 
exposed  populations,  this 
environmentally-exposed  population 
has  extremely  vulnerable  components 
such  as  pregnant  women,  the  elderly, 
those  with  compromised  health,  and 
children. 

Since  the  adverse  health  effects  are 
not  known,  neither  is  the  latency  period 
for  the  potential  health  effects. 
Therefore,  the  NER  is  a  longitudinal 
project:  a  baseline  and  biennial  foUow- 
ups  that  will  continue  until  all  parties 
involved  agree  the  estabUshed  criteria 
for  ending  that  chemical  specific 
subregistry  have  been  met.  The 
questioimaire  is  administered  (usually 
in  a  personal  interview)  at  baseline;  the 
same  questionnaire  is  administered 
(using  computer  assisted  interviews)  to 
each  registrant  longitudinally.  The  data 
is  compared  to  national  norms  at  each 
collection  and  intrafile  comparisons  are 
made  over  multiple  collections.  Other 
than  their  time  to  participate,  there  is  no 
cost  to  respondents.  The  period 
requested  is  for  3  years.  Total  average 
annual  burden  hours  are  5,833.33. 


Yew 

Number  of  registries 

Total  Num- 
ber of  re- 
spondents 

Responses 

per 
respondent 

Total 
responses 

Hrs.  per 
resporxient 

Total 
burden 
(in  hrs.) 

Year  1  

0  uodates.  1  new  

13,000 

13,000 

9.000 

1 
1 
1 

13.000 

13.000 

9.000 

0.5 
0.5 
0.5 

6,500 
6.500 
4.500 

Year  2  

1  update,  0  new 

Year  3  

4  updates,  0  new  

2.  Information  Collection  To  Establish 
Community  Assistance  Panels  (CAPs}-i 
(0923-0007):  Extension 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  mandated 
pursuant  to  the  1980  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA),  and  its 
1986  Amendments,  The  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  to  prevent  or  mitigate  adverse 
human  health  effects  and  diminished 
quality  of  Ufe  resulting  from  the 


I  ha 


exposure  to  hazardous  substances  into 
the  environment.  To  facilitate  this  effort, 
ATSDR  seeks  the  cooperation  of  the 
commimity  being  evaluated  through 
direct  communication  and  interaction. 
Direct  community  involvement  is 
required  to  conduct  a  comprehensive 
scientific  study  and  to  effectively 
disseminate  specific  health  information 
in  a  timely  manner.  Also,  this  direct 
interaction  fosters  a  clear  understanding 
of  health  issues  that  the  community 
considers  to  be  of  importance  and 


credit 


establishes  credibihty  for  the  agency. 
The  Community  Assistance  Panel 
nominations  forms  are  completed  by 
individuals  in  die  community  to 
nominate  themselves  or  others  for 
participation  on  these  panels.  Other 
than  the  possible  cost  of  a  postage 
stamp,  there  is  no  cost  to  respondents. 
This  request  is  for  a  3-year  extension  of 
the  current  0MB  approval  of  the 
Commimity  Assistance  Panel 
nominations  form.  Total  annual  burden 
hours  are  200. 
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Respondents 

Numbef  otre- 
apondents 

Number  of  re- 
sponses/re- 

SpOrKjenT 

Avg.burderV 

response 

(in  hrs.) 

Total  burden 
Cm  hrs.) 

General  Public                          

1200 

1 

.1666 

200 

3.  X-Ray  Examination  Proffom — (0920- 
0020)— Extension 

The  X-ray  Examination  Program  is  a 
federally  mandated  program  imder  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  PL-95-164.  The  Act  provides  the 
regulatory  guidance  for  the 


administration  of  the  National  Coal 
Workers'  X-ray  Surveillance  Program,  a 
siuveillance  program  to  protect  tiie 
health  and  safety  of  underground  coal 
miners.  This  program  requires  the 
gathering  of  information  from  coal  mine 
operators,  participating  miners, 
participating  x-rey  facilities  and 


participating  physicians.  The 
Appalachian  Laboratory  for 
Occupational  Safety  and  Heelth 
(ALOSH),  National  histitute  for 
Occupational  Safety  and  Health 
(NIOSH)  is  charged  with  administration 
of  this  program.  Total  annual  burden 
hoiu^  are  4,791. 


Fonn  title 

Totirt  of  re- 
spondents 

Responses/re- 
spondent 

Avg.  burden/te- 
sponse 

(in  hrs.) 

Total  burden 
On  hrs.) 

20,000 

10.000 

500 

300 

360 

0.06 

0.3.33 

0.5 

0.5 

0.1666 

1.000 
3.333 

250 
150 

Miner  ktontMcation  Title  42  CFR  37.20  37.40(b):  37.60(a) 

Coal  Mkw  Operator  Plan  TKIe  42  CFR  37.4(a)  » 

Facffilv  Certification  TMe  42  CFR  37  49(0)    

Intemretina  PtwaKaen  Certification  Tit<e  *2  C^R  ?7  51(0) 

58 

Dated:  FslKuary  24, 1998. 
KadiyCdiill. 

Associate  Director  for  Policy  Planning  and 
Evaluation,  Centenfor  Disease  Control  iind 
Prevention  (CDC). 
(FR  Doc  96-5662  FUed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 

Dannatologic  and  Ophthalmic  Drags 
Advlaory  Commitiss;  Notics  of  Masting 

AOBCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  puhlic  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  cloMd  to  the  public. 

Mune  of  Committee:  Dermatologic 
and  Ophthalmic  Drugs  Advisory 
Ck>mmittee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  19  and  20, 1998,  8:30 
a.m.  to  5:30  p.m. 

Location:  Holiday  Inn,  Walker  Room, 
Two  Montgomery  Village  Ave., 
Gaithersbiug,  MD. 

Contact  Person:  Tracy  Riley  or  Angie 
Whitacre,  Center  for  Drug  Evaluation 
and  Research  9IFE)-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-5455,  or 
FDA  Advisory  (Committee  Information 


Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12534.  Pleese  call  the  Information  line 
for  up4o^te  information  on  this 
meeting. 

Agenda:  On  Mardi  19, 1998,  the 
committee  will  discuss  generic  topical 
dermatologicals  draft  guidance.  Ota 
March  20, 1998.  the  committee  will 
participate  in  a  scientific  discussion  of 
clinical  trial  design  questions  for 
products  intended  for  the  treetment  of 
psoriasis. 

Procedure:  On  March  19. 1998.  from 
8:30  a.m.  to  1  p.m..  and  on  March  20, 
1998,  from  8:30  a.m.  to  5:30  p.m.,  the 
meeting  is  open  to  the  pubUc  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  should  be  made  to  the 
contact  person  by  March  11, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9  a.m.,  on  March  19  and  20, 
1998.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  March  13, 1998,  and 
submit  a  brief  statement  of  the  general 
natiue  of  the  evidence  or  alignments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  Oa 
March  19, 1998,  from  1  p.m.  to  5:30 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c)(4)).  This  portion  of  the 


meeting  will  be  closed  to  permit 
discussion  on  pending  investigational 
new  drug  applications  issues. 

Notice  of  tnis  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 

Dated:  February  25, 1998. 
Michael  A.  Friwdiii, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  98-5630  Filed  3-4-98;  8:45  am] 
BIUMQ  CODE  4ia»-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
[Doelwl  Na  96N-030q 

Agency  Infonnation  Colisetlon 
Activitiss;  Announosmsnt  of  0MB 
Approval 

AOBCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing 
that  a  collection  of  information  entitled 
"Infant  Formula  Requirements"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork-Reduction  Act  of  1995 
(the  PRA). 

FOn  FURTHBt  MFORMATKM  CONTACT: 
Margaret  R.  Schlosbuig,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1223. 
SUPflBIENTARY  mFORMATION:  In  the 
Federal  Register  of  December  19, 1997 
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(62  FR  66634),  the  agency  announced 
that  the  propped  information  collection 
had  heen  submitted  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
PRA  (44  U.S.C  3507).  An  agency  may 
not  conduct  or  sponsor,  and  a  persoin  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
cuirently  vaUd  OMB  control  number. 
OMB  has  now  approved  the  infonnation 
collection  and  has  assigned  C^IB 
control  number  0910-0256.  The 
approval  expires  on  February  28,  2001. 

Dated:  P«biuary  26. 1998. 
William  K.Iliibbud. 

Associate  Comausskmer  for  Policy 
Coordination. 

[FR  Doc.  98-5627  Filed  3  4  08;  8:45  am] 
OOOS  4i«»-«i-p 


DEFARTMENT  OF  HEALTH  ANI> 
HUMAN  SERVICES 

Food  Mid  Drug  Adnliilsliallun 

[DoetolNa97N-M7q 

Amncw  InfonM**"**  Pnlif  Iktii' 
Acllvlttos;  AnnounoMiwnt  of  OMB 
Approval 

MXNCY:  Food  and  Drug  Administraticxi. 
HHS. 

ACnON:  Notice. 

•UMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  infonnation  entitled 
"Tobacco  Retailer  Trackar  Study"  has 
been  approved  by  the  OCBgb  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOR  FUfmCR  MFOfMATION  OONTACT: 
Karen  L.  Nelson,  OfBce  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPlfMBtTARY  MFOfMATION:  In  the 

Federal  Register  of  November  25, 1997 
(62  FR  62775),  the  agency  announced 
that  the  proposed  informaticMi  collection 
had  been  submitted  to  OMB  for  rcAriew 
and  clearance  under  section  3507  of  the 
PRA  (44  U.S.C.  3507).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  infonnation  imless  it  displays  a 
currenUy  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  nimiber  0910-0358.  The 
approval  expires  on  May  31, 1998. 


Dated:  Febcuary  25, 1996. 
William  K.HUiiMrd, 

Associate  Commissioner  fw  Policy 

Coordination. 

[FR  Doc  98-S626  Filed  3-4-98;  8:45  am] 

■LLMaoooc  «i«-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Admlniatratton 

[DoekBt  Na  tTN-OSII] 

Agancy  brtOfmation  CoHaetlon 
ActtvHioa;  Announcamont  of  OMB 
Approval 

AQBICV:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

SUMMAfir.  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng 
that  a  collection  of  information  entitled 
"Current  Good  Manufacturing  Practices 
and  Related  Regulations  for  Blood  and 
Blood  Components"  has  been  approved 
by  the  Office  of  Managemjsnt  and 
Budget  (OMB)  under  the  Paperworic 
Reduction  Act  of  1995  (the  PRA). 

FOR  FUfTTHEH  MFOfMATION  OONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPFLBKNTAftY  MFOfMATION:  In  the 
Federal  Register  of  August  5, 1997  (62 
FR  42131),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agmcy  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currenUy  valid  OMB  control  number. 
OMB  has  now  approved  the  infonnation 
collection  and  has  assigned  OMB 
control  number  0910-0116.  The 
approval  expires  on  February  28,  2001. 

Dated:  Febiuary  25, 1998. 
William  ILlftibbard. 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-S629  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Cara  Fkianeing  AdmlnMration 

IDocumant  MentMeR  HCFAp466  (OMB  # 
0938-0666)] 

Emaroancv  Claafanca:  PuhMc 
InlbfRiaUofi  Celiac  Hon  Raquiramanta 
Submlttad  to  tha  Offloa  of  Managamant 
andBudgat(OMB) 

AGENCY:  Health  Care  Financing 
Adminirtratica,  HHS. 

In  compliuice  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Herith  and 
Human  Services,  is  publishing  the 
following  sumaiary  of  proposed 
collections  for  public  commenL 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  infonnation,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  coUectimi  for  the  proper 
perfonnance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utiUty,  and  clarity  of  the  infonnatioD  to 
be  collected:  aad  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  informatian  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  tho  iniormation 
collection  refonnced  belowr.  In 
compliance  with  the  requiremoit  of 
section  3506(cX2)(A)  of  the  Paperworic 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB'a  regulations  at  5  CFR.  Part 
1320.  The  Agency  cannot  reasonably 
comply  with  the  normal  clearance 
procedures  because  of  a  statutory 
deadline  imposed  by  the  Balanced 
Budget  Act  of  1997  (P.L  105-33). 
Without  this  information,  HCFA  would 
not  be  able  to  properly  implement  the 
requirements  set  forth  in  the  statute.  As 
a  note,  HCFA  has  incorporated  in  this 
submission  all  pubHc  comments 
submitted  to  HCFA  and  OMB,  in 
response  to  the  12/18/97  Federal 
Register  notice  (Volume  62,  Number 
243)  [Page  66376-66377]  soUdting 
comments  on  these  information 
collection  requirements.  In  additicm, 
HCFA  has  included  in  this  submission 
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responses  to  all  public  comments 
received  and,  as  appropriate,  revised  the 
collection  instrument  and/or 
instructions. 

HCFA  is  requesting  0MB  review  and 
approval  of  this  collection  by  03/24/98, 
with  a  180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  by  03/ 
23/98.  During  this  180-day  period,  we 
will  publish  a  separate  Fedotd  Register 
notice  annoxmcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
pubUc  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  Revision 
of  a  currently  approved  collection. 

Title  of  Information  Collection: 
Medicare  and  Other  Federal  Health  Care 
Program  Providers/Supplier  Eimillment 
Application. 

Fonn  Number:  HCFA-855,  HCFA- 
855C,  HCFA-855R.  HCFA-855S. 

Use:  This  information  is  needed  to 
enroll  providers  and  suppliers  into  the 
Medicare  program  by  identifying  them, 
and  verifying  their  quaUfications  and 
eligibility  to  participate  in  Medicare, 
and  to  price  and  pay  their  claims. 

Frequency:  Initial  Enrollment/ 
Recertification. 

Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  Households,  Not- 
for^profit  institutions,  and  Federal 
Government. 

Number  of  Respondents:  225,000. 

Total  Annual  Responses:  225,000. 

Total  Annual  Hours  Requested: 
435.000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
refuenced  above,  access  HCFA's  Web 
Site  address  at  http://wwwJicfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperworktticfa.gov.  or  call  the  Reports 
Clearance  Office  oa  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  03/23/98: 
Health  Care  Financing  Administration, 

Office  of  Information  Services, 

Information  Technology  Investm«it 

Management  Group,  Division  of 

HCFA  Enterprise  Standards,  Room 

C2-26-17,  7500  Security  Boulevard, 


Baltimore,  MD  21244-1850,  Fax 
Number:  (410)  786-1415,  Attn:  John 
Burke  HCFA-«55  and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167.  Attn:  AlUson 
Herron  Eydt,  HCFA  Desk  Officer 

Dated:  February  26, 1998. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  oflnformation  Services,  Information 
Technology  Investment  Management  Croup, 
Division  of  HCFA  Enterprise  Standards. 

(PR  Doc.  9S-5699  Filed  3-4-98: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
IHCFA-1103-QN] 

Medicare  Program;  HCFA  Marfcet 
Reaearcli  for  Providers  and  Other 
Partners 

AOENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACnON:  General  notice  with  comment 
period. 

summary:  This  notice  seeks  public 
comments  on  information  needs  of 
Medicare  risk  contract  health 
maintenance  organizations  (HMOs)  and 
competitive  medical  plans  (CMPs)  and 
commimication  strategies  that  could 
improve  the  effectiveness  and  efficiency 
of  the  risk  contract  program.  Under 
section  4002  of  the  Balanced  Budget  Act 
of  1997,  and  with  the  implementation  of 
the  Medicare-t-Choice  program,  all 
HMOs  and  CMPs  will  contract  %vith 
HFCA  under  requirements  of  the 
Medicare-fChoice  program.  The 
information  sought  in  this  notice  will 
faciUtate  future  changes  in  the 
contracting  program,  as  well  as  improve 
information  needs  and  communication 
strat^es  under  the  current  risk 
program.  Respondents  should  prioritize 
issues  raised  in  the  preliminary  research 
and  identify  any  additional  areas  of 
information  needs  and  best 
communication  strategies. 

This  initiative  is  one  component  of 
our  overall  effort  to  develop  a 
comprehensive  communication  strategy 
with  Medicare  providers  and  HMOs/ 
CMPs  and  to  develop  iimovative 
approaches  that  will  assist  all  program 
piarticipants  to  obtain  and  use 
information  in  the  most  accessible  and 
effective  manner.  Preliminary  research 
on  the  information  needs  of  Medicare 


risk  contract  HMOs  and  CMPs  and 
effective  communication  strategies  has 
identified  a  number  of  areas  in  which 
we  could  provide  additional 
information  and  potential  strategies  for 
commimicating  that  information 
effectively. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  May  4, 1998. 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1103-GN,  P.O.  Box 
26676,  Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW,  Washington,  IX  20201,  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore.  MD  21244- 

1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1103-C^.  Comments  received 
timely  will  be  available  for  pubUc 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  pubUcation  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  IX:,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HCFA-1103-CN^cfa.gov.  E- 
mail  comments  must  include  the  full 
name  and  addres  of  the  sender  and 
must  be  submitted  to  the  referenced 
address  in  order  to  be  considered.  All 
comments  must  be  incorporated  in  the 
e-mail  message  because  vre  may  not  be 
able  to  access  attachments. 
Electronically  submitted  comments  will 
also  be  available  for  public  inspectitm  at 
the  Independence  Avenue  address 
above. 

FOR  FURTHER  WFORMATKSN  OONTACT: 
Sheny  Terrell  (410)  786-6601. 
SUPPLEMBITARV  MFORMATKM: 

I.  Background 

Section  1876  of  the  Social  Security 
Act  (the  Act)  authorizes  Medicare 
payment  to  health  maintenance 
organizations  (HMOs)  and  competitive 
medical  plans  (CMPs)  that  contract  with 
HCFA  to  furnish  covered  services  to 
Medicare  beneficiaries.  For  purposes  of 


10922 


I 

Fedwal  Register /Vol.  63.  No.  43/Tfaureday,  March  5,  1998 /Notices 


this  notice  the  tenn  HMO  includes  both 
CMPs  and  HMOs.  To  apply  {brand  be 
approved  to  operate  as  a  Medicare  risk 
contractor,  HMOs  must  be  licensed  in 
the  State  in  which  they  operate  and 
have  at  least  5.000  conunerdal 
members.  Most  HMOs  that  have  ai^lied 
for  Medicare  contracts  have  at  least 
several  years  of  experience  mwnwgfng 
commercial  enrollmmts  and  existing 
operational  systems  in  place.  Even  for 
IA40s  with  many  years  of  experience, 
however,  applying  for  a  Medicare  risk 
contract  may  require  substantial 
investments  of  staff  time  and  significant 
costs.  Our  requirements  for 
participation,  the  extent  of  our  oversight 
of  risk  contracts,  and  ongoing 
interaction  between  the  HMO  and 


HCFA  are  generally  much  greater  than 
HMOs  experience  in  obtaining  and 
maintaining  State  licensure  and  in 
serving  commercial  clients. 
Because  of  these  different 
requirements,  information  and 
communication  processes  between  the 
HMO  and  HCFA  are  an  important 
component  of  the  Medicare  risk 
contracting  piogram.  HMOs  that  are 
applying  for  Medicare  risk  contracts 
need  information  and  guidance  in 
understanding  our  requirements  in 
order  to  ensure  that  their  operational 
systems  and  approach  to  Medicare 
contracting  meets  those  requirements. 
Once  approved  and  operational,  risk 
contract  HMOs  have  ongoing  needs  for 
information  and  communication  with  us 
in  order  to  operate  successfully  and  to 

Table  1.— HCFA  Infori^iation  Sources 


remain  in  compliance  with  our 
standards. 

Our  information  comes  from  a 
niunber  of  different  soiut»s,  including 
Peer  Review  Organizations  (PROs)  and 
other  contractora,  who  are  responsible 
for  specific  opwational  functions. 

HMOs  are  responsible  for  obtaining, 
imderstanding.  and  integrating  into  . 
their  operations  the  information 
available  from  all  these  sources  and  for 
seeking  clarification  of  specific  aspects 
of  the  risk  contract  process,  when 
necessary.  Table  1  wimmarizes  the 
major  areas  of  responsibility  for 
providing  information  and  ongoing 
communication  with  risk  contract 
HMOs  for  each  of  these  information 
soiuces. 


Source 


HCFA  Central  Office 


HCFA  Regionai  Office 


Peer  Review  Organizations 

Other  Contractors  Intermediaries  and  Carriers 


CHDR 

NCQA 

A^W  n6VI8W 


Infonnation  responsibility 


Legal,  regulatory,  and  financial  issues. 

Payment  Process. 

Accretion/Delation  Procese. 

AppNcabon.    I- 

Site  Visit.       T 

Operational  requiremenls/review. 

Review  markeing  materials  and  other  twnefidary  communications. ' 

Monitoring  site  visits  and  foMow-up  retroactive  enrolments. 

Communications  on  oooperatiye  quality  Improvement  projects. 

Investigation  and  foSow-up  of  benetidary  complaints  and  non-coverage  notices. 

Coverage  decisions  (tor  example,  local  earners  mednal  review  poiioies). 

Payment  rates  for  out-of-area  services. 

HaaNh  dispute  resolution.  I 

Receive  HEDI$*.  I 

Review  completeness  ACR  submission. 


n.  The  AppUcatiim  Process 

Undertaking  a  Medicare  risk  contract 
requires  that  HMOs  address  a  niunber  of 
issues  that  are  differait  from  their 
commercial  enrollment  and  service 
delivery  processes.  The  differem^s 
between  the  experience  of  HMOs  in 
operating  a  commercial  HMO  based  on 
employer  contracts  and  the 
requirements  for  a  Medicare  risk 
contract  makes  it  likely  that  an  HMO 
begiiuiing  the  Medicare  risk  application 
process  will  obtain  assistance  from 
some  source  that  has  prior  experience  in 
Medicare  risk  contracting.  For  HMOs 
that  are  part  of  a  national  chain  that  has 
other  Medicare  risk  contracts,  that 
experience  may  come  from  a  group  in 
the  corporate  office  of  the  chain.  Other 
HMOs  may  hire  an  individual  with 
prior  Medicare  risk  contract  experience 
to  lead  the  application  and 
implementation  processes.  Many  HMOs 
hire  consulting  firms  with  Medicare  risk 
contract  experience  to  guide  them 
through  the  process  of  applying  and  to 
assist  in  preparation  of  the  application. 


If  requested,  we  will  provide 
information  to  clarify  requirements. 
Establishing  the  correct  Unes  of 
communication  early  in  the  process  is 
essential  to  the  HMO's  ability  to 
develop  a  successful  Medicare 
application. 

A.  Ongoing  Operations 

Once  we  have  approved  the 
application  submitted  by  the  HMO, 
implementation  and  ongoing  operations 
of  the  Medicare  risk  plan  requires 
continuing  interaction  and  information 
exchange  between  the  HMO  and  HCTA. 
We  have  specific  responsibilities  with 
respect  to  communication  with  the 
HMO.  We  delegate  some  of  our 
responsibilities  for  quality  assiuance  to 
PROs  that  work  directly  with  the  HMOs. 
We  also  use  contractors  to  handle  some 
functions;  for  example,  we  contract  for 
Adjusted  Commimity  Rating  (ACR) 
review  services  and  this  contractor  deals 
directly  with  each  HMO  to  obtain 
infonnation  and  clarify  submissions 
before  completing  a  preliminary  review 
and  forwarding  the  ACR  submissions  to 


us  for  approval.  In  addition,  HMOs 
require  information  from  intermediaries 
and  carriers  to  coordinate  coverage 
decisions  and  to  pay  out-of-area 
providers.  HMOs  also  must  work  with 
the  Center  for  Health  Dispute  Resolution 
(CHDR)  on  reconsideration. 

The  ofMsrational  Medicare  risk  HMO 
maintains  close  communication  with  us 
on  an  ongoing  or  periodic  basis  for  the 
following  functions  and  requirements: 

•  Marketing  Materials  and  Plans.  The 
HMO  must  obtain  advance  approval  of 
any  materials  that  will  be  used  to 
market  to,  or  communicate  with, 
Medicare  beneficiaries. 

•  Enrollment  and  DisenroUment.  The 
HMO  submits  monthly  lists  of  new 
enroUees  and  disSnroUed  members  to 
QUI  data  system  either  directly  or 
through  a  contractor  (for  example, 
CompuServe)  that  we  use  to  determine 
payment.  Discrepancies  require 
resolution  that  involve  interaction 
between  the  HMO  and  HCFA. 

•  Quality  Assurance.  The  HMO  must 
provide  information  to  HCFA  Central 
and  Regional  Offices  and  may 
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participate  in  quality  assurance  and 
quality  improvement  initiatives  that  we 
have  developed  with  the  designated 
PRO  in  its  area.  Beginning  in  1997, 
HMOs  must  provide  HEDIS®  data  to  us, 
through  our  contractor,  the  National 
Committee  foe  Quality  Assurance 
(NCQA);  and  participate  in  the 
Consumers  Assessments  of  Health  Plans 
Study  (CAHPS)  survey  of  Medicare 
beneficiaries.  Working  with  the  HMO 
staff,  the  PRO  also  follows  up  with 
HMO  member  complaints,  grievances, 
and  appeals.  We  can  also  request 
corrective  action  plans  for  quality 
related  issues  and  monitor  compliance. 

•  Financial.  Annually,  the  HMO  must 
prepare  financial  projections  and 
analyses  to  support  the  benefit  package 
and  premiums  that  will  be  offered  to 
Medicare  beneficiaries.  We  currently 
use  a  contractor  to  initiate  the  ACR 


review  process  and  to  work  with  the 
HMOs  to  clarify  components  of  the 
HMO's  submission.  Our  final  review 
and  approval  process  may  involve 
further  requests  for  information  and 
clarification. 

•  New  Regulations  and  Changes  in 
Regulations.  We  develop  new 
regulations  based  on  legislation  and 
make  revisions  in  existing  regulations. 
In  some  cases,  the  HMOs  are  asked  to 
provide  information  necessary  for  the 
development  of  new  regulations  and  to 
provide  data,  information,  or  comments 
on  these  regulations  while  in  the 
developmental  stage.  The  final 
regulation  is  then  published  in  the 
Federal  Registo*.  If  necessary,  we  may 
provide  clarification  and  elaboration  of 
the  intent  and  operational  implications 
of  the  new  regulation. 

•  Ongoing  Monitoring  and  Reporting. 
Medicare  HMOs  are  responsible  for 


regular  reporting  to  us.  Site  visits  to 
each  HMO  are  conducted  bi-annually  by 
our  staff.  The  site  visits  are 
comprehensive  in  nature  and  normally 
include  review  of  every  operational  area 
of  the  HMO.  Following  the  site  visit,  we 
notify  the  HMO  of  any  areas  in  which 
deficiencies  were  identified  and  ask  it  to 
prepare  a  corrective  action  plan.  We 
will  provide  direction  to  other  entities 
with  which  the  HMOs  commimicate. 

B.  Preliminary  Research 

In  discussions  with  several  Medicare 
risk  contract  HMOs,  PROs,  and  others, 
we  have  identified  a  preliminary  list  of 
information  needs  that  are  not  currently 
being  fully  met.  These  infofmation 
items  are  summarized  in  Table  2  for 
HMOs  in  the  application  process  and  in 
Table  3  for  operational  Medicare  risk 
contract  HMOs. 


Table  2.— Additional  Information  That  Would  be  Useful  During  the  Application  Period 


A.  Basic  information  on  Medicare  and  oper- 
ational information  on  risk  oontracting,  indud- 
•"9- 


B.  Sources  of  infonmation,  including: 


C.  Information  and  data,  including: 


HCFA  manuals; 

Operational  Policy  Letters  (OPLs); 
Transmittal  Letters: 

Guidelines  and  regulations,  such  as  National  Marketing  Guidelines,  and  Physician  Incentive 
Plan  regulattons. 

Organiattional  structure  of  HCFA. 

Informing  applicants  of  the  duratkxi  of  the  appication  review  process  and  provking  a  cor>- 
tact  person  for  the  review. 

tnfoiTning  appiteants  when  there  is  a  delay  In  the  process,  and  of  the  reason  for  the  delay. 
Published  documents,  with  a  Ixief  descriptk>n  of  contents,  and  instructions  on  how  to  obtain 
them  and; 

Names  of  contacts,  by  operaik)nal  at^  with  e-mail  addresses  and  telephone  numbers. 
Medware  utilizatkxi  statistics,  t>y  geographk:  area; 

brfonnatkm  on  studies  conducted  by,  or  supported  by,  HCFA  on  managed  ewe  quality,  out- 
comes, utHizatnn  patterns,  special  populatkxi  needs,  and  "best  practnes"; 
Results  of  quality  of  care  studies  and  outcomes  surveys,  by  area  of  courrtry  and  type  of  fa- 
cility; 

Quality  measurement  by  hospital  and  skilled  nursing  facility  (SNF),  to  assist  in  recruiting 
quality  facilities  kx  ttw  provkler  networks; 

Regulatnns  affecting  HMOs,  hospitals,  physkaans,  and  other  provklers: 
Listings  of  Otagnosis-RelBtad  Group  (DRG)-exempt  facitities;  and. 
Physician  fee  schedules  and  DRG  payment  rates  for  hospitals. 


Table  3.— Information  Wanted/Needed  by  Medicare  Risk  Contractor  HMOs 


A.  Upon  Contract  Award: 
Operatkmal  Informatnn 


B.  Operatwnal  Informatkm: 
1.  Carrier  and  Intermediary 


2.  Accretkxi  and  Detetkm  Process 


3.  Marketing 


•  Provkje  a  bask;  package  of  materials  (Interviewees  suggested  that  this  occur  during  ttte  ap- 
piicatnn  process). 

•  Provkle  written  advice  on  key  set-up  issues,  such  as  expected  interacttons  with  PROs, 
CHDR,  k>cal  carriers  and  intemiediaries;  avattabHity  of  use  of  MCCOY,  CompuServe,  amVor 
Litton;  systems  and  reporting  requirements  and  the  format  in  which  they  must  be  provktod. 

•  Provkle  clearer  examples  of  what  servwes  and  procedures  are  covered,  as  determined  by 
focal  carriers  and  fiscal  intermedutries,  espedatty  for  controversial  medfoal  areas. 

•  Provkle  appropriate  focal  prevailing  physkaan  Medfoare  fee  schedules  to  detennine  reim- 
bursement of  out-of-area  care. 

•  Provfoe  a  complete  and  accurate  listing  of  codes  used  in  reports,  such  as  Reply  Listings 
and  Exception  Detail;  incfcjde  accurate  and  current  fostitutfonal  status  code  on  Spedai 
Reply. 

•  Label  cumutatrve  6-month  report  with  start  and  end  dates  and  dnseminate  the  antidpeted 
release  schedule. 

•  Enabto  Litton/CompuServe  to  provkle  oorrected  informatfon  witti  the  list  of  errors.  Presently, 
HMOs  have  to  look  up  the  informatfon  alttwugh  Litton/CompuServe. have  ttte  infonnatfon 
avaiiabto. 

•  Devefop  industry  standards  and  m^hodology  tor  cafoutatfon  of  voluntary  dnenroHment  rates. 

•  Summarize  changes  made  in  manuals  given  to  plans  on  an  anrHial  basis. 

•  Intorm  HMOs  on  a  regular  tMSis  on  the  status  of  marketing  materials  in  the  review  process. 


UMI 
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Table  3.--Informatk)n  WANTEp/NEEPa)  by  Medicare  Risk  Contractor  HMOs— Oxrtinued 


4.  ACR  Proo0ss 


5.  Quality  Improvement  (CM) 


6.  Oltwr 


•  Provide  (Mailed  intonnation  on  ttw  ACR  review  process.  Including  delnealion  o(  rationele 
for  steps  and  the  detafl  behind  each  step. 
Provide  the  methodology  (or  how  study  (actors  aie  derived. 
Provide  a  description  o(  how  capitation  rates  are  developed  and  calculated. 
Proved  explicit  instnictions  up-lront  on  the  in(ormetion  HMOs  must  submit,  indudkig  the  bv 
(ormation  requirements  ol  reviewers. 

Provide  explicit  dk'ections  (or  txMv  ACR  information  should  be  (ormatted  ((or  example,  using 
LOTUS-OOS). 

Provide  acceptable  and  unaccepteble  data  sources  and  methodologies. 
Put)lish  aRemative  "Vecommended"  studies. 

Provide  guidelines  lor  Medteare  risk  point  of  service  premium  ceiculaiions. 
Provide  nalional  demographic  cost  factors  (or  uliB^aliOH  in  the  APR. 
Inform  HMOs  on  a  regular  basis  of  the  status  of  ACR  submissions  in  the  review  procees. 
Release  benchmark  data  (tor  example,  congestive  heart  taitore  and  percentage  of  Medtoaro 
bertefidaries  on  ACE  inNbttors)  aitd  access  measures  ((or  example,  sentinel  events,  such 
as  Inpatiei^  admission  that  should  not  occur  if  quality  ambulatory  care  is  provided). 
Provkle,  uedar  the  HEDIS*  3.0  (HeeNh  Plan  Emptoyer  Data  and  Intonntton  Set),  infonna- 
ttontoHMOs. 

Devetop  deerer  standards  and  reviewer  guklelnes  tor  QuaSly  Improvement  studies. 
Disseminato  CHDR  and  Beneficiary  Intormattan  Tracking  System  (BITS)  reports  to  ai  plans. 
ProvUe  intormatton  on  our  organizattonal  structure  and  key  oortfacts,  t>y  opeiattonai  area, 
with  e-mail  addresses  and  telephone  numbers. 

ProvkJe  Intormatton  on  oonf  ererices  where  stirft  are  scheduled  to  dtocuss  spedic  issues. 
Provtoe  Intormatton  about  activities  and  new  Initiatives  such  as  the  Reengineering  Appice- 
tton  and  Menitoring  (RAIui)  initiative  on  an  on-going  basis. 
Inform  HMOs  when  staff  wM  be  out  of  the  office,  and  identify  a  back-up  person  in  his  or  her 


Prowde  guteteines  (or  coordinatton  of  dual  eigtoles  and  how  best  to  serve  the  special  needs 

POpUlflDOO^ 

Disseminato  to  HMOs  any  infonnatton  disseminated  to  other  pertkapants  in  Medtoora  risk 
program,  for  exampto,  hospitals,  ()hysicians,  t)eneficiarioa. 


A  number  of  information  process  issues  have  also  been  identified  in  these  hmited  prehminary  discussions.  Process 
issuers  relate  to  timeliness  and  completeness  of  information  that  we  {n'ovide  to  Medicare  risk  contract  HMOs  and  to 
consistency  of  the  information  provided.  A  summary  of  process  issues  raised  in  these  preliminary  discussicms  is  provided 
in  Table  4. 

Table  4.— Information  Process  Issues  and  Suggestions  Raised  by  HMOs  and  Other  Interviewees 


A.  Updated  and  Revised  HCFA  Materials: 


B.  Improve  Timeliness  of  Communicaltons  Rel- 
ative to  HMO  Operebonal  Requirements: 
1.  Aocretton  and  Deletion  Issues  ....~ 


2.  Payment  Issues 

3.  Disseminatnn  of  Operational  Poicy  Let- 
ters (OPLs). 

4.  Timeliness  of  Communicattons  and  Re- 
sponses. 


5.  HMOs'  Ability  to  Reach  HCFA  Staff 


6.  Bi-AnnuaJ  Review  

C.  Consistency  and  Coordination: 


Revised,  i^dated,  and  indexed  HMO/CMP  Manual 
Revise  appNcatiorts  to  explicitly  stale  requirements. 
Establish  deen  copies  of  background  materiels;  update  as  necessary;  and  tab. 


Improve  timelness  and  accuracy  of  intormatton  and  data  exchanged  between  Social  Secu- 
rity Administration,  HCFA,  arxl  authorized  vendors. 

Improve  timelness,  accuracy,  and  excheoge  of  data  used  to  determine  specific  categories 
of  benefideiies. 

Review  F^epiy  Listing  and  Exoeptmn  DetaH  codes  tor  accuracy,  currency,  and  completeness 
prior  to  dteseminating. 

Change  timing  of  Reply  Listing  to  be  1  week  eertier. 
Dissenwiato  DRG  tape  timely. 
Commuracate  changes  affecting  Medtoare  deims  process  timely;  summarize  changes  in  one 
placa. 

Inform  HMOs  as  soon  as  an  overpayment  or  underpeyment  is  dscovered  or  suspected. 
Disseminate  OPis  as  we  release  or  receive  them. 

Altow  sufficient  time  tor  HMOs  to  imptement  changes  in  operation^  procedures  and  informa- 
tion systems  when  issuing  pofides,  regulations,  and/or  gukteHnes. 

Strive  to  have  structure  in  place  prior  to  implementation  of  pofices.  regulations,  and/or 
guUelines. 

Provide  information  to  HMOs,  at  regular  intervals,  as  new  approaches  are  being  devetoped. 
Scheduto  the  Annual  Renewal  Process  earlier  in  the  year. 

Provtoe  to  HMOs  a  list  of  staff  who  have  specific  responstoiity  for  specific  HMO  related 
functions  and  issues. 

Establish  standards  (or  timeliness  of  response. 

Increese  the  numtwr  of  staff  or  streamline  communication  process  and  Information  transmit- 
tal mechanisms  to  improve  timeliness  of  response. 

AOow  sufficient  time  for  HMOs  to  implement  corrective  action  plan,  to  demonstixrte  change, 
prior  to  re-euditing. 


Assign  to  tie  HMO  a  specific  contact  person  to  coordinate  aH  activities  and  to  provtoe  clari- 
fication to  questions  and  problems. 
Assign  specific  staff  to  resolve  inquiries  and  problems  related  to  their  specific  topic  areas. 
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Table  4.—\hformaj}On  Process  Issues  and  Suqgestkjns  Raised  by  HMOs  and  Other  Interviewees— Continued 

ktentHy  a  "poinr  person  to  amwer  quwtions  atXKJt  the  status  of  the  devgtopment  of  new^ 
and  the  updating  of  existing,  policies  or  regulations. 


D.  Simplifying  Information  Processes  and  Re- 
quirements: 

1.  Designating  HMOspedfic  and  Corporate 
Medteare  Liaisons. 

2.  Streamline  Application  Process 

3.  Real-Tane,  OHJne  Medicare  Beneficiary 
EigbiNty. 

4.  Streamline  Marketing  Approval  Process 

E.  Coordtation  with  Contractors: 


•  Alknv  HMOs  to  designate  an  HMO-specific  and  corporate  liaison. 

•  Cart)on  copy  designated  Medteare  liaison  on  al  communications. 

•  Streamline  application  process  to  t>e  less  paper  bound"  and  more  real-time  activity. 

•  Designate  appropriate  'lx>iierplate"  sections  of  the  t^jplication. 

•  Strive  to  make  Medteare  benefteiary  eligibility  a  real-time,  on-line  activity. 

•  AOow  HMOs  to  maintain  system  tegs  for  documentatten. 

•  Institute  a  national  "use  and  file"  policy. 

•  ProvMe  sufficient  training  to  our  contractors  and  reviewers  who  pertonn  luncttens.  such  as 
the  ACR  review,  PRO  review,  and  orvsite  quality  monitoring  before  alowing  such  agents  to 
perform  ttiese  functions. 

•  Improve  communtealion  between  HCFA,  the  PROs,  and  CHDR;  clarify  respective  roles  of 
HCFA.  PROS,  CHDR.  and  HMOs. 


In  addition,  a  number  of  potential  ways  that  we  could  communicate  information  to  Medicare  risk  contract  HMOs 
has  been  identified.  It  is  likely  that  the  most  effective  communication  strategies  may  be  different  for  Medicare  risk 
HMOs  with  diffisrent  characteristics  and  that  we  may  want  to  develop  multiple  communication  strategies  to  ensure 
that  information  is  provided  appropriately  to  all  Medicare  HMOs.  Table  5  describes  communication  strategies  that  we 
have  identified  during  preliminary  discussions  with  program  participants. 

Table  5.— Summary  of  Major  Recommendations 


A.  Commurwcalion  Strategy: 
1.  Written  Materials 


2.  VertMl  Communicalten, 
and  In-Person. 


by  Telephone 


3.  E-mail  and  Electronte  Data  Transfers 


•  Written  materials  shouU  be  dear  and  complete;  changes  made  to  updated  poicies,  regula- 
ttens,  and  manuals  shouM  be  expKciL 

•  Materials  shouU  be  organized  to  ensure  that  all  written  materials  on  a  specific  tapte  are 
avaiable  in  one  place  and/or  are  cross-referenced  with  other  related  materials. 

•  One  contact  point  shouU  be  designated  for  HMOs  to  identify  and  request  al  written  male- 
rials  that  are  avaMble.  This  oouU  be  on  the  HCFA  Website,  with  a  dedteated  e^nal  ad- 
dress or  an  800  number  spedficaly  tor  ordering  written  materials. 

•  We  shouM  move  towards  providng  timely  written  responses  to  outstandng  inquiries  and 
issues  currently  answered  verbaly.  CurranUy,  HMOs  find  the  need  to  maintain  ertenaive 
documentatten  of  vert>al  communications.  The  use  of  e-mal  wouU  laiilBlu  this. 

•  Currently,  HMOs  befieve  that  they  are  not  wel  informed  of  the  status  of  our  various  activi- 
ties (not  al  HMOs  are  members  of  the  American  Association  of  Healthcare  Plans  (AAHI>)  or 
have  access  to  outskto  counsel  or  government  affairs  programs  m  Washington.  D.C.)  and  It 
is  easy  to  tose  track  of  the  initiatives  over  time  because  of  aporadfc  oommunicaltens. 

•  We  ShouU  create  and  dbseminate  a  newsletter  which  couM  provide  limeiy  and  concise  in- 
formatten  on  our  activities,  such  as  initiatives,  demonstrations,  and  plot  programs,  as  wel 
as  the  status  of  ragulBlory  devetepments.  that  may  offer  HMOs  opportunities  to  pwtteipate 
or  may  affect  their  operations. 

—Most  HMOs  wouU  be  wfling  to  pay  to  receive  a  newsletter  that  provktod  them  with  intorma- 
tten  and  understandteg  of  our  initiatives  and  regulations. 

•  HMOs  wouU  Ice  one  parson  assigned  to  sen«  as  their  contact  person  tor  the  coonfination 
of  al  activties  and  for  seeking  darificatten  to  questtens. 

•  We  ShouU  update  our  voice  mal  to  indteate  absences,  and  designate  an  appropriate  back- 
i<>  person  wNh  the  authority  to  answer  questtens. 

•  We  ShouU  set  up  a  telephone  hoOine  that  HMOs  couU  access  to  receive  darificatten  tni 
coraistent  ortswers  to  specific  regulatory  or  operattenal  issues. 

•  We  stwuU  devetap  a  fax-on-demand  servtea  to  provMe  up-to-date  informatten  on  hot  topics, 
as  the  Agency  for  HaaMh  Care  Poficy  and  Research  and  provktor  asaociafions  have  done. 

•  Many  hMOs  wouU  prefer  e-mai  ootnmunteatten  to  vert>al  oommunicaltens.  E-maiwouU<a- 
ditate  transmittal  of  questtens  and  resporwes  that  are  currently  beteg  handted  t>y  telephone 
arU  wouU  produce  written  documentatten  of  the  issue  dacussed  and  guUance  laoaived. 

•  HMOs  wouU  lea  us  to  make  beneficiary  efigUfity  a  raaMime,  on-fine  activity  tttai  wouU  im- 
prove ttie  timefinesa  and  accural  of  our  data  and  enatjfe  Medteare  beneficiaries  to  be  er>- 
roled  sooner.  They  wouU  iw  to  be  aUe  to  show  a  fog  for  dooumentafion  mher  than  paper 
copies  in  a  fife. 

•  We  shouU  move  tovrards  accepting  ttte  electronic  He  transfer  of  draft  martietiiig  mateifeis. 
This  procedure  wmM  permi  us  to  make  changes  dredty  in  thedocumeiM.  and  return  them 
to  tt«e  HMOs  in  a  fimety  manner,  and  produce  documentatten  of  comments  and  approval. 

•  HMOs  support  our  colectten  of  ACRs  orvfine.  noting  this  was  a  piol  projact  in  1996  that  mm 
be  mandatory  in  1997.  However,  not  al  plans  received  ttte  ralevart  documentafion  or  pb- 
ceivad  it  tfler  their  ACRs  had  been  submitted.  Some  HMOs  attempting  ttw  efeclionic  sub- 
mssnn  were  unsuooessfol  in  doing  so,  tMcause  of  the  system  freezing  or  daaignafed  pass- 
words not  working.  HMOs  befieve  strongly  that,  twfore  making  a  new  prooedurs  mandatory, 
we  ShouU  first  test  the  system  to  ensure  it  worts  and  ttien  daseminate  the  informatten  in  a 
timely  manner  prior  to  implementalion. 

•  Imptemenl  a  mechanism(s)  for  systematicaly  tracking  various  HMO  matariab  in 
Most  useful  to  be  abto  to  track  are:  - 
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Table  5. — Summary  of  Major  Recommendations— Continued 


4.  HCFA  Website 


5.  CD-ROMs 


B.  Conferences  and  Training: 


Applications  and  Service  Area  Expansions;  Review  of  Marketing  Materials;  and  ACR  fil- 
ings. 
HMOs  would  \ike  to  see  us  expand  the  amount  of  information  available  through  the  HCFA 
Website,  and  develop  a  process  for  posting  information  on  a  more  routine  and  timely  t>asis 
(within  1  to  2  weeks  of  release).  Increased  posting  of  materialt  on  the  HCFA  Website  wouM 
reduce  our  burden  in  copying  and  mailing  requested  matertols.  Materials  that  the  HMOs 
wouW  like  made  available  through  the  website  are — 

•  OPLs— the  complete  catak)g  of  OPLs  be  made  available  on  the  Internet;  at  a  minimum, 
HMOs  waukl  like  a  comprehensive  index  of  available  OPLs  by  subfect  area; 

•  General  informatkyi  atxMJt  HCFA,  including  conferences  where  staff  will  be  speaking  and  a 
directory  of  staff  by  responsibility  for  spedfk:  areas  and  issues,  with  telephone  numbers  and 
e-mail  addresses; 

•  Routine  HCFA  reports;  and  relevant  statistics  and  data.  Specific  examples  of  reports  and 
data  cited  include— 

— MedicareMedkakJ  Sanction  reports,  which  some  plans  currently  receive  in  hard  copy  once 

a  year, 
— CHDR  and  BITS  reports,  and  analysis  of  disenrollment  patterns; 
— OSCAR-3  reports,  wtuch  contain  informatton  that  HMC^  find  helpful  and  an  added  value  in 

credentiaing  SNFs  for  inciusk>n  In  provkter  rwtwork; 
— List  of  participating  provklers; 
—Local  fee  schedules  and  DRGs;  and 
— Messages  sent  through  MCCOY,  our  Managed  Care  Optk>n  Informatkm  on-line  data  base 

system,  because  data  processors  are  not  the  appropriate  staff  to  receive  these. 
— Some  HMOs  imficated  that  they  woukj  be  willing  to  pay  a  fee  to  access  reports  on-line 

through  a  password  system. 

•  CD-ROMb  of  HCFA  manuals  shoukJ  be  updated  to  be  compatible  with  the  Windows  pro- 
gram rather  than  just  DOS.  We  shouM  conskjer  selecting  a  standard  word  processing  pro- 
gram in  which  to  publish  reports  and  data.  Currently,  HMOs  are  dealing  with  unformatted, 
and  sometimes  unusable,  ASCII  files.  | 

•  OPLs  ShoukJ  also  be  made  available  on  a  CD-ROM.  ' 

Given  the  emergence  of  new  Medkare  risk  contractors  and  tie  use  of  consultants,  some 
HMOs  believe  we  shoukJ  offer  the  folk>wing  courses  and  seminars  to  current  arxj  potential 
risk  contractors: 

•  A  bask:  oourse  on  Mednare  and  the  risk  contracbng  program  for  inexperiericed  organiza- 
tkxts  that  are  consktering  applying  for  a  contract. 

•  An  Applkatk>n  Preparatk>n  seminar  explaining  the  varkxis  sectkxis  of  the  applicatmn  (such 
as,  enrollment  and  disenrollment,  grievances  and  appeals,  ccwerage  issues,  and  marketing 
materials)  and  addressing  frequently  asked  questkxis.  This  presentatkxi  woukl  aNow  us  to 
more  efficientty  deliver  informatkm  that  is  repeated  to  many  of  the  HMOs  during  various 
points  of  the  applKatkxi  process. 

•  A  course  tor  risk  contractors  discussing  the  operatk)nal  and  regulatory  aspects  of  risk  con- 
tracting. 

—We  should  require  that  potential  applkants  attend  a  seminar  series  prior  to  being  able  to 
submit  an  applicatkxi. 

•  Forums  with  plans  and  advocacy  groups  on  new  regulatk>ns  or  new  irrterpretatk)r>s  of  regu- 
latkxn,  or  new  polkaes  such  as  HEDIS«>/CAHPS,  enrollment  and  payment,  and  physkaan  in- 
centive plan  regulatkxts  are  very  helpful  to  HMOs. 

—HMOs  woukf  like  us  to  continue  offering  such  seminars  and,  to  ttie  extent  possible,  expand 

their  use. 
—The  seminars  shoukJ  be  offered  in  a  timely  manner  to  conskier  the  operatkxial  impacts  on 

HMOs. 

•  PeriodK  Meetings.  The  HMOs  woukJ  like  us  to  conduct  meetings  on  a  regular  basis,  such 
as  quartariy,  that  bring  together  risk  Mednare  contractors  to  discuss  issues  affecting  al 
HMOs  and  to  conduct  questkxi  and  answer  sesskxis.  These  tesskxis  wouM  altow  us  to  be 
aware  of  issues  and  concerns  to  HMOs,  as  well  as  HMOs  to  be  aware  of  our  perspective. 

•  Also,  our  staff  who  deal  directly  with  Medkare  risk  contractors  woukJ  benefit  from  a  struc- 
tured training  program  that  woukJ  enable  them  to  understand  Medkare  risk  contracting  rules 
and  regulatk>ns  and  HMO  operatk>ns,  inchjding  monitoring  of  compliance. 

—Structured  training  coukf  include  direct  observatkxi  of  plan  op«ratk>ns  to  witness  the  sophis- 
tKatk>n  of  some  operatk>nal  aspects. 

—We  may  also  want  to  conskier  having  our  reviewers  attend  the  NCQA  "BuiWing  Btocks" 
sesskxis,  as  well  as  having  at  least  one  representative  from  each  Regional  Offne  attend 
AAHPs  annual  Medk:are/MedKakJ  conference  that  highlights  industry-wkJe  concerns. 


UMI 


m.  Discussion 

Under  section  4002  of  the  Balanced 
Budget  Act  of  1997  (BBA)  (Pub.  L.  105- 
33),  and  with  the  implementation  of  the 
Medicare-fChoice  program,  all  HMOs 
and  CMPs  will  contract  with  us  under 


requirements  of  the  Medicare-t-Choice 
program.  Our  preliminary  discussions  of 
information  needs,  information  process, 
and  communication  strategies  have 
produced  a  significant  number  of  issues 
that  will  be  considered  in  the 
development  of  our  Medicare  risk 


contract  HMO  communication  strategy. 
Although  the  preliminary  research  was 
conducted  before  the  BBA,  the  results 
are  applicable  to  the  Medicare+Choice 
program.  However,  since  only  a 
relatively  small  number  of  HMOs  and 
other  organizations  have  participated  in 
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this  preliminary  process,  we  are  seeking 
additional  comments  and  suggestions 
on  these  issues.  Respondents  should 
prioritize  issues  raised  in  the 
preUminary  research  and  identify 
additional  areas  of  information  needs 
and  communication  strategies.  In 
addition,  it  would  be  useful  to  obtain 
comments  on  those  issues  that  would  be 
most  likely  to  improve  the  effectiveness 
and  efficiency  of  the  Medicare  risk 
contract  program  in  order  to  establish 
priorities  and  develop  a  program  to 
implement  the  communication  strategy. 
This  notice  seeks  comments  and 
suggestions  related  to  these  issues,  that 
we  may  use  to  develop  and  refine 
commimications  with  Medicare  risk 
contract  HMOs. 

IV.  Regulatory  Impact  Statemrait 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regxilatory  Flexibility  Act 
(PubUc  Law  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  s^ty 
effects;  distributive  impacts;  and 
equity).  The  Regulatory  FlexibiUty  Act 
(RFA)  requires  agencies  to  analyze 
options  for  regulatory  relief  for  small 
businesses.  Most  HMOs  are  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $5  milUon  or  less 
annually.  For  purposes  of  the  RFA, 
HMOs  are  considered  small  entities. 

Section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  rule  that  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  603  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  a  metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

Preliminary  research  on  the 
information  needs  of  Medicare  risk 
contract  HMOs  and  effective 
commimication  strategies  has  identified 
a  number  of  areas  in  which  we  could 
provide  additional  information  to  HMOs 
and  has  identified  potential  strategies 
for  communicating  that  information 
more  effiectively.  The  purpose  of  this 
notice  is  to  seek  pubhc  comments  on 
the  information  needs  of  Medicare  risk 
contract  HMOs  and  communication 
strategies  that  coidd  improve  the 
effiectiveness  and  efficiency  of  the  risk 
contract  program.  For  these  reasons,  we 


are  not  preparing  an  analysis  for  either 
the  RFA  or  section  1102(b)  of  the  Act 
because  we  have  determined,  and  we 
certify,  that  this  notice  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Response  to  Conunents 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
the  time  specified  in  the  DATE&section 
of  this  preamble,  and,  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  that 
document. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance  Program) 

Dated:  November  26. 1997. 

Nancy-Ann  Min  DeParie, 

Administrator,  Health  Care  Financing 
Administration. 

[PR  Doc.  98-5234  Filed  3-4-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  pubhshed  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequentiy  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  imtil  such  time  as  it 


is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  Mid  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  hVkpJ 
/www. heal  th.org. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl. 
Division  of  Workplace  Programs,  Room 
13A-54,  5600  Fishers  Lane,  Rockville, 
Maryland  20857;  TeL:  (301)  443-6014. 
SUPPLEMB4TARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pubfic  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  phis  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  irom  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
GuideUnes,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratory,  8901  W.  Lincoln  Ave..  West 

Allis,  WI  53227,  414-328-7840  (fonnwly: 

Bayshore  Clinical  Laboratory) 
Aegis  Analytical  Laboratories,  liic,  345  Hill 

Ave.,  Nashville,  TN  37210. 615-255-2400 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  St.  Montgomery,  AL  36103, 

800-541-4931, 334-263-5745 
Alliance  Laboratory  Services  3200  Burnet 

Ave..  Cincinnati,  OH  45229.  513-569-2051 

(formerly:  Jewish  Hospital  of  Cincinnati, 

Inc.) 
American  Medical  Laboratories,  Inc.,  14225 

Newbrook  Dr..  Chantilly,  VA  20151,  703- 

802-6900 
Associated  Pathologists  Laboratories,  Inc., 

4230  South  Bumham  Ave.,  Suite  250.  Las 

Vegas.  NV  89119-5412,  702-733-7866. 

800-433-2750 
Associated  Regional  and  University 

Pathologists,  Inc.  (ARUP).  500  Chipeta 


UMI 


10928 


Federal  Register /Vol.  63,  No.  43 /Thursday,  March  5,  1998 /Notices 


Way,  Salt  Lake  City.  UT  84108. 801-583- 
2787.  800-242-2787 
Baptist  Medical  Center— Toxicology 
Laboratory.  9601 1-630.  Exit  7,  Little  Rock. 
AR  7220S-7299,  501-202-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 
Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5784 
Clinical  Reference  Lab,  8433  Quivira  Rd., 
Unexa,  KS  66215-2802.  800-445-6917 
CompuChem  Laboratories,  Inc.,  1904 
Alexander  Drive,  Research  Triangle  Park, 
NC  27709.  919-572-6900/800-833-3984 
(formerly:  CompuChem  Laboratories,  Inc., 
a  Subsidiary  of  Roche  Biomedical 
Laboratory,  Roche  CompuChem 
Laboratories,  Inc.,  a  Member  of  ihe  Roche 
Group) 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  JeffiBrson  Ave., 
Springfield.  MO  65802,  800-876-3652/ 
417-269-3093  (formerly:  Cox  Medical 
Centers) 
Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  P.O.  Box  88- 
6819,  Great  Lakes,  IL  60088-6819,  847- 
688-2045/847-688-4171 
Diagnostic  Services  Inc.,  dba  DSI,  4048  Evans 
Ave.,  Suite  301,  Fort  Myers,  FL  33901, 
941-418-1700/800-735-5416 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr..  Valdosta,  GA  31604.  912-244- 
4468 
DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc..  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 
DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd..  Warminster.  PA  18974,  215-674-9310 
ElSohly  Laboratories,  Inc.,  5  Industrial  Park 

Dr.,  Oxford,  MS  38655,  601-236-2609 
General  Medical  Laboratories,  36  South 
Brooks  St..  Madison,  WI  53715, 608-267- 
6267 
Harrison  Laboratories,  Inc.,  9930  W.  Highway 
80.  Midland,  TX  79706.  800-725-3784/ 
915-563-3300  (formerly:  Harrison  & 
Associates  Forensic  Laboratories) 
Hartford  Hospital  Toxicology  Laboratory,  80 
Seymour  St.,  Hartford,  CT  06102-5037, 
860-54 S-6023 
LabOne,  Inc.,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214,  913-888-3927/800- 
728-4064  (formerly:  Center  for  Laboratory 
Services,  a  Division  of  LabOne,  Inc.) 
Laboratory  Corporation  of  America,  888 
Willow  St.,  Reno,  NV  89502,  702-334- 
3400  (formerly:  Sierra  Nevada  Laboratories, 
Inc.) 
Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  800-437- 
4986/908-526-2400  (formerly:  Roche 
Biomedical  Laboratories,  Inc.] 
Laboratory  Specialists,  Inc.,  1111  Newton  St., 
Gretna,  LA  70053.  504-361-8989/800- 
433-3823 
Marshfield  Laboratories,  Forensic  Toxicology 
Laboratory,  1000  North  Oak  Ave.. 
Marshfield.  WI  54449.  715-389-3734/800- 
331-3734 


MedExpress/National  Laboratory  Center, 
4022  Willow  Lake  Blvd.,  Memphis,  TN 
38118,  901-795-1515/800-526-6339 
Medical  Colltge  Hospitals  Toxicology 
Laboratory.  Departaient  of  Pathology,  3000 
Arlington  Ave.,  Toledo,  OH  43614,  419- 
381-5213 
Medlab  Clinical  Testing.  Inc.,  212  Cherry 
Une,  Newcastle,  DE  19720.  302-655- 
5227 
MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112,  800-832-3244/ 
612-636-7466 
Methodist  Hospital  Toxicology  Services  of 
Clarian  Health  Partners,  Inc.,  Department 
of  Pathology  and  Laboratory  Medicine, 
1701  N.  Senate  Blvd.,  Indianapolis,  IN 
46202, 317-929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Ave., 
Peoria.  IL  ei636,  800-752-1835/309-671- 
5199 
MetroLab-Legacy  Laboratory  Services,  1225 
NE  2nd  Ave.,  Portland,  OR  97232.  503- 
413-4512, 800-950-5295 
Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory,  1  Veterans 
Drive,  Minneapolis,  Minnesota  55417, 
612-725-2088 
National  Toxicology  Laboratories,  Inc.,  1100 
California  Ave..  Bakersfield.  CA  93304. 
805-322-4250 
Northwest  Toxicology,  Inc..  1141  E.  3900 
South,  Salt  Lake  City,  UT  84124,  800-322- 
3361/801-268-2431 
Oregon  Medical  Laboratories,  P.O.  Box  972. 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972, 541-341-8092 
Pacific  Toxicology  Laboratories,  1519  Pontius 
Ave..  Los  Angeles,  CA  90025,  310-312- 
0056  (formerly:  Centinela  Hospital  Airport 
Toxicology  Laboratory) 
Pathology  Aisociates  Medical  Laboratories, 
11604  E.  Indiana,  Spokane,  WA  99206, 
509-926-2400/800-541-7891 
PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025,  415- 
328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7610  Pebble  Dr..  Fort  Worth,  TX 
76118,  817-595-0294  (formerly:  Harris 
Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 
110th  St.,  Overland  Park.  KS  66210,  913- 
339-0372/800-821-3627 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Blvd., 
San  Diego,  CA  92111,  619-279-2600/800- 
882-7272 
Premier  Analytical  Laboratories,  15201  East 
I-IO  Freeway,  Suite  125,  Channelview,  TX 
77530,  713^57-3784/800-888-4063 
(formerly:  Drug  Labs  of  Texas) 
Presbyterian  Laboratory  Services,  1851  East 
Third  Street,  Charlotte,  NC  28204,  800- 
473-6640 
Quest  Diagnostics  Incorporated.  4444 
Giddings  Road,  Auburn  Hills,  Ml  48326, 
810-373-9120/800-444-0106.  (formerly: 
HealthCare/Preferred  Laboratories. 
HealthCare/MetPath,  CORNING  Clinical 
Laboratories) 
Quest  Diagnostics  Incorporated,  National 
Center  for  Forensic  Science,  1901  Sulphur 
Spring  Rd.  Baltimore,  MD  21227,  410- 
536-1485.  (formerly:  Maryland  Medical 
Laboratory,  Inc.,  National  Center  for 


Forensic  Science,  CORNING  National 
Center  for  Forensic  Science) 
Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  Irving,  TX  75063,  800-526-0947/ 
972-916-3376  (formeriy:  Damon  Clinical 
Laboratories,  Damon/MetPath.  CORNING 
Clinical  Laboratories) 
Quest  Diagnostics  Incorporated.  875 
Greentiee  Rd..  4  Parkway  Ctr.,  Pittsburgh, 
PA  15220-3610,  800-574-2474/412-920- 
7733  (formerly:  Med-Chek  Laboratories, 
Inc.,  Med-Chek/Damon,  MetPath 
Laboratories,  CORNING  Qinical 
Laboratories) 
Quest  Diagnostics  Incorporated.  2320 
Schuetz  Rd.,  St.  Louis,  MO  63146,  80O- 
288-7293/314-991-1311  (formerly: 
Metropolitan  Reference  Laboratories,  Inc, 
CORNING  Clinical  Laboratories.  South 
Central  Division) 
Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd..  San  Diego,  CA  92108- 
4406,  800-446-4728/619-686-3200 
(formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  Institute,  CORNING 
Clinical  Laboratories) 
Quest  Diagnostics  Incorporated,  One 
Malcohn  Ave.,  Teterboro.  NJ  07608.  201- 
393-5590  (formeriy:  MetPath,  Inc.. 
CORNING  MetPath  Clinical  Laboratories, 
CORNING  Clinical  Laboratory) 
Quest  Diagnostics  Incorporated,  1355  Mittel 
Blvd.,  Wood  Dale,  IL  60191, 630-595-3888 
(formerly:  MetPath,  Inc..  CORNING 
MetPath  Clinical  Laboratories,  CORNING 
Qinical  Laboratories  Inc) 
Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA  23236, 
804-378-9130 
Scott  &  White  Drug  Testing  Laboratory,  600 
S.  31st  St.,  Temple,  TX  76504, 80O-749- 
3788/254-771-8379 
S.E.D.  Medical  Laboratories,  500  Walter  NE. 
Suite  500,  Albuquerque,  NM  87102,  505- 
727-8800  /  800-999-LABS 
SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr.,  Atlanta,  GA  30340, 
770-452-1590  (formerly:  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-637-7236  (formerly:  SmithKline  Bio-    . 
Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 
801  East  Dixie  Ave.,  Leesburg,  FL  34748, 
352-787-9006  (formerly:  Doctors  & 
Physicians  Laboratory.) 
SmithKline  Beecham  Clinical  Laboratories 
400  Egypt  Rd.,  Norristown,  PA  19403,  800- 
877-7484/610-631-4600  (formerly: 
SmithKline  Blo-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwry.,  Schaumburg,  IL  60173. 
847-447-4379/800-447-4379.  (formerly: 
International  Toxicology  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520/800-877-2520. 
South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd..  South  Bend,  IN  46601, 
219-234-4176 
Southwest  LabcKratories,  2727  W.  Baseline 

Rd.,  Tempe,  AZ  85283.  602-438-8507 
Sparrow  Health  System,  Toxicology  Testing 
Center,  St.  Lawrence  Campus,  1210  W. 
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Saginaw,  Lansing,  MI  48915,  517-377- 
0520  (formerly:  St  Lawrence  Hospital  & 
Healthcare  System) 

St.  Anthony  Hospital  Toxicology  Laboratory, 
1000  N.  Lee  St.,  Oklahoma  City,  OK  73101, 
405-272-7052 

Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Qinics, 
2703  Clark  Lane,  Suite  B,  Lower  Level, 
Columbia,  MO  65202,  573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave.,  Miami,  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories.  Inc.,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-226- 
4373/800-966-2211  (formerly:  Laboratory 
Specialists,  Inc.;  Abused  Drug  Laboratories; 
MedTox  Bio- Analytical,  a  Division  of 
MedTox  Laboratories,  Inc.) 

UNILAB,  18408  Oxnard  St.,  Tarzana,  CA 
91356,  800-492-0800/818-996-7300 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

Universal  Toxicology  Laboratories,  LLC, 
10210  W.  Highway  80,  Midland,  Texas 
79706,  915-561-8851/888-953-8851 

UTMB  Pathology-Toxicology  Laboratory, 
University  of  Texas  Medical  Branch, 
Qinical  Chemistry  Division,  301 
University  Boulevard,  Room  5.158,  Old 
John  Sealy,  Galveston,  Texas  77555-0551, 
40&-772-3197 

The  Standards  Council  of  Canada  (SCC) 
Laboratory  Accreditation  Program  for 
Substances  of  Abuse  (LAPSA)  has  been  given 
deemed  status  by  the  Department  of 
Transportation.  The  SCC  has  accredited  the 
following  Canadian  laboratories  for  the 
conduct  of  forensic  urine  drug  testing 
required  by  Department  of  Transportation 
regulations: 

Dynacare  Kasper  Medical  Laboratories, 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4, 800-661-9876/403-451- 
3702 

Gamma-Dynacare  Medical  Laboratories,  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,  245  Pall  Mall  St., 
London,  ON,  Canada  N6A  1P4,  519-679- 
1630 

MAXXAM  Analytics,  Inc.,  5540  McAdam 
Rd.,  Mississauga,  ON,  Canada  L4Z  IPI, 
905-890-2555  (formerly:  NOVAMANN 
(Ontario)  Inc) 

Richard  Kopauda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  98-5767  Filed  3-4-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-28M-N-07] 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  April  6, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
OfGcer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
OfBce  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Dei>artment  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 


number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  pubUc  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  famiUar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  February  27, 1998. 

David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Economic 
Opportimities  for  Low  and  Very  Low- 
Income  Persons. 

Office:  Office  of  Economic 
Opportimity,  EPE  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity. 

OKtB  Approval  Number:  2529-0043. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  will  faciUtate  the 
collection  of  Section  3  information  to 
assess  the  impact  of  HUD-assisted 
activities  on  enhancing  the  employment 
opportimities  for  lower  income  persons 
and  the  use  of  businesses  that  provide 
economic  opportunities  to  them. 

Form  Number:  Form  HUD  958  and 
Form  HUD  60002. 

Respondents:  State,  Local  Business  or 
Tribal  Government,  Other  For-Profit  and 
Not-For-Profit  histitutions. 

Frequency  of  Submission:  Annually 
and  Recordkeeping. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  par  re- 
sponse 


Burden  hours 


Form  HUD-60002 
Form  HUD-598  .... 


58,593 

100 

90 


2 
1 

4 


117,186 
100 
360 


Total  Estimated  Burden  Hours: 
117,646. 

Status:  Reinstatement  with  change,  of 
a  previously  approved  collection,  for 
which  approval  has  expired. 


Contact:  Delores  Scott-Southerland, 
HUD,  (202)  708-2251;  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 


Dated:  February  27. 1998. 
(FR  Doc.  98-5737  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-42«»-N-««] 

Submission  for  0MB  Review: 
Comment  Request 

agency:  OfBce  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  April  6, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 


Wayne  Eddins.  Reports  Management 
Officer,  D^artment  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toU-firee  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
descried  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
informaticRi:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use:  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  h^quency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement: 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  ofBcial  familiar 
with  the  proposal  and  of  the  OMB  I3esk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35,  as 
amended. 

Dated:  February  26, 1998. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Periodical  Estimate 
for  Partial  Payment  and  Related 
Schedules. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  ATumher;  2577-0025. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Periodical  Estimate  for  Partial  Payment 
and  related  schedules  are  submitted 
monthly  to  the  pubUc  housing  agency 
(PHA)  by  a  general  contractor.  The 
forms  are  used  to  establish  the  amount 
due  on  the  project  from  a  PHA  for  work 
completed  during  the  current  month. 

Form  Number:  HUD-5001.  51002, 
51003, and  51004. 

Respondents.- State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  Monthly 
and  Recordkeeping. 

Reporting  Burden: 


I 

HUD-51001  

HUD-51002 

HUD-51003 

HUD-51004 

Recordkeeping  


Number  of 

Frequency  of 

Hours  per 

Burden 

respondents 

response 

response 

hours 

12 

145 

3.5 

6,090 

10 

145 

1 

1.450 

36 

145 

1.5 

7.830 

12 

145 

2.5 

4,350 

1,740 

1 

.25 

435 

UMI 


Total  Estimated  Burden  Hours: 
20.155. 

Status:  Reinstatement,  no  changes. 

Contact:  William  C.  Thorson.  HUD, 
(202)  708-4703.  Joseph  F.  Lackey.  Jr.. 
OMB.  (202)  395-7316. 

Dated:  February  26. 1998. 
(FR  Doc.  98-5738  Filed  3-4-98;  8:45  am] 

HUJNQ  CODE  421»^-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  ttw  Secretary 

Invitation  for  Proposals 

SUMMARY:  The  Exxon  Valdez  Oil  Spill 
Trustee  Coimcil  is  asking  the  public, 
private  organizations,  and  government 
agencies  to  submit  proposals  for 
restoration  of  resources  and  services 
injured  by  the  Exxon  Valdez  oil  spill. 
The  Invitation  to  Submit  Restoration 


Proposals  for  Federal  Fiscal  Year  1999. 
a  booklet  explaining  the  process,  is 
available  from  the  Trustee  Council 
office. 

DATES:  Proposals  are  due  April  15. 1998, 
at  5:00  p.m. 

ADDRESSES:  Exxon  Valdez  Oil  Spill 
Trustee  Council,  645  "G"  Street.  Suite 
401.  Anchorage.  Alaska  99501-3451. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Restoration  Office.  (907)  278-8012  or 
toll  free  at  (800)  478-7745  (in  Alaska)  or 
(800)  283-7745  (outside  Alaska). 
SUPPI.EMaiTARY  INFORMATION:  FoUownng 
the  Exxon  Valdez  oil  spill  in  March 
1989.  a  Trustee  Council  of  three  state 
and  three  federal  trustees,  including  the 
Secretary  of  the  Interior,  was  formed. 
The  Trustee  Council  prepared  a 
restoration  plan  for  the  injured 
resources  and  services  within  the  oil 
spill  area.  The  restoration  plan  calls  for 
annual  work  plans  identifying  projects 


to  accomplish  restoration.  Each  year 
proposals  for  restoration  projects  are 
solicited  from  a  variety  of  organizations, 
including  the  public. 

Dated:  February  26. 1998. 
Willie  R.  Taylor, 

Director.  Office  of  Environmental  Policy  and 

Compliance. 

[FR  Doc.  98-5690  Filed  3-4-98;  8:45  am] 

BILUNQ  CODE  4310-RO-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WiUlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 


The  following  applicants  have 
apphed  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
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1973.  as  amended  (16  U.S.C.  1531.  et 
seq.): 

PRT-839607 

Applicant:  Fianz  Metz,  Hobe  Sound,  PL. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
[Acinonyx  jubatus)  trophy  from 
Namibia  for  the  purpose  of 
enhancement  to  the  survival  of  the 
species. 

PRT-839405 

Applicant:  The  Cincinnati  Zoo,  Cincinnati, 
OH. 

The  applicant  requests  a  permit  to 
import  4  wild-caught  cheetahs 
[Acinonyx  jubatus)  from  Namibia  for  the 
purpose  of  captive  propagation. 
PRT-839e42 

Applicant:  Michael  A.  Passaglia,  Yuba  Qty, 
CA. 

The  applicant  requests  a  permit  to 
import  me  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  Uie  purpose  of  enhancement  of  the 
survival  of  the  species. 

The  public  is  invited  to  comment  on 
the  following  applications  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-770191 

Applicant:  U.S.  Pish  and  Wildlife  Service, 
lacksonville,  PL 

Permit  Type:  Enhancement. 

Name  ana  Number  of  Animals:  West 
Indian  manatee  {.Trichechus  manatus), 
unlimited. 

Summary  of  Activity  to  be 
Authorized:  llie  applicant  requests 
renewal  and  amendment  to  the 
enhancement  permit  for  recovery, 
rehabilitation  and  release  of  West  Indian 
manatees  (Trichechus  manatus).  To 
reduce  space  constraints  at  Florida 
facilities,  the  applicant  has  requested  an 
amendment  to  the  permit  that  would 
allow  for  the  temporary  transfer  of 
manatees  to  facilities  outside  of  Florida 
for  continued  rehabilitation. 
Authorization  for  incidental  public 
display  with  an  appropriate  education 
program  at  the  out-of-state  facilities  is 
requested  as  is  ourently  allowed  for  in- 
state facilities. 

Source  of  Marine  Mammals:  Florida. 
^Period  of  Activity:  Up  to  5  years  from 
issuance  date  of  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  RegistM-,  the 


Office  of  Management  Authority  is 
forwarding  copies  of  this  applicaticm  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

PRT-839518 

Applicant:  John  Kloostennan.  Tucson,  AZ. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  polar  bear  {Ursus 
maritimus)  trophy  taken  prior  to  April 
30, 1994,  from  the  Baffin  Bay  polar  bear 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
apphcation  should  be  sent  to  die  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  N.  Fairfax 
Drive.  Room  700.  Arlington,  Virginia 
22203.  telephone  703/358-2104  or  tax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the  above 
addreiss  on  or  before  April  6;  1998. 

Dated:  Pebniary  27, 1998. 
MaiyEUen  Amtower. 

Acting  Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

{PR  Doc.  98-5614  Filed  3-4-98;  8:45  am] 

BUMS  COOE  4t1».H.4> 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  WHdlita  Service 

Endangered  and  Threatened  WHdIife 
and  Plants;  Proposad^Usting  Prtortty 
Guidance  for  Fiscal  Years  1998  and 
1999 

AQBWV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  proposed 
guidance  for  assigning  relative  priorities 
to  listing  actions  conducted  under 
section  4  of  the  Endangered  Species  Act 
(Act)  during  fiscal  year  (FY)  1998  and 
FY  1999.  Although  the  Service  is 
retiuning  to  a  more  balanced  listing 
program,  serious  backlogs  remain  and  a 
method  of  prioritizing  among  the 
various  activities  is  necessary.  Highest 


priority  will  be  processing  emergency 
listing  rules  for  any  species  determined 
to  face  a  significant  and  imminent  ridt 
to  its  well  being.  Second  priority  will  be 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants;  the  processing  of  new  proposals 
to  add  species  to  the  lists;  the 
processing  of  administrative  petition 
findings  to  add  species  to  the  lists, 
delist  species,  or  reclassify  listed 
species  (petitions  filed  under  section  4  - 
of  the  Act):  and  a  Umited  numbm*  of 
delisting  and  reclassifying  actions. 
Processing  of  proposed  or  final 
designations  of  critical  habitat  will  be 
accorded  the  lowest  priority. 
DATES:  Comments  on  this  guidance  will 
be  accepted  until  April  6, 1998.  The  FY 
1997  Listing  Priority  Guidance 
(extended  on  October  23. 1997)  will 
remain  in  effect  until  the  Final  FY  1998 
and  FY  1999  guidance  is  published. 
ADDRESSES:  Comments  regarding  this 
guidance  should  be  addressed  to  the 
Chief.  Division  of  Endangered  Species, 
U.S.  Fish  and  Wildlife  Service.  1849  C 
Street,  N.W..  Mailstop  ARLSQ-452, 
Washington,  D.C.  20240. 
TOR  FURTHER  MFORMATKM  CONTACT:  E. 
LaVeme  Smith,  Chief,  Division  of 
Endangered  Species,  U.S.  Fi^  and 
WildUfe  Service,  703-358-2171  (see 
ADDRESSES  section). 
SUPPLEMBfTARY  information: 

Backgroond 

The  Service  adopted  guidelines  on 
September  21, 1983  (48  FR  43098- 
43105],  that  govern  the  assignment  of 
priorities  to  species  imder  consideration 
for  Usting  as  endangered  or  threetened 
under  section  4  of  me  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  rt  seq.).  The  Service 
adopted  those  guidelines  to  establish  a 
rational  system  for  allocating  available 
appropriations  to  the  high^tft  priority 
species  when  adding  species  to  the  lists 
of  endangered  or  threatened  wildlife      - 
and  plants  or  reclassifying  threatened 
species  to  endangered  status.  The  ' 
system  places  greatest  importance  on 
the  immediacy  and  magnitude  of 
threats,  but  also  fectors  in  the  level  of 
taxonomic  distinctiveness  by  assigning 
priority  in  descending  order  to 
monotypic  genera,  full  species,  and 
subspecies  (or  equivalently,  distinct 
popiilation  segments  of  vertebrates). 
However,  this  system  does  not  provide 
for  prioritization  among  different  types 
of  listing  actions  such  as  preliminary 
determinations,  proposed  listings,  and 
final  listings. 

Serious  backlogs  of  listing  actions 
resulted  from  the  1995  funding 
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rescission  and  1996  major  reductions  in 
funding  for  the  listing  program  and  from 
the  1995-96  listing  moratorium.  The 
enactment  of  Pub.  L.  104-6  in  April 
1995  rescinded  $1.5  million  from  the 
Service's  budget  for  carrying  out  listing 
activities  through  the  remainder  of  FY 
1995.  Pub.  L.  104-6  prohibited  the 
expenditure  of  the  remaining 
appropriated  funds  for  final 
determinations  to  list  species  or 
designate  critical  habitat  which,  in 
eiiecX,  placed  a  moratorium  on  those 
activities.  The  net  eRisct  of  the 
moratorium  and  reductions  in  funding 
was  that  the  Service's  listingprogram 
was  essentially  shut  down.  The 
moratorium  on  final  listings  and  the 
budget  constraints  remained  in  efliact 
until  April  26,  1996.  when  President 
Clinton  approved  the  Omnibus  Budget 
Reconciliation  Act  of  1996  and 
exercised  the  authority  that  the  Act  gave 
him  to  waive  the  moratorium.  At  that 
time,  the  Service  had  accrued  a  backlog 
of  proposed  listings  for  243  species.  The 
extremely  limited  funding  available  to 
the  Service  for  listing  activities 
generally  precluded  petition  processing 
and  the  development  of  proposed 
listings  from  October  1, 1995,  through 
April  26, 1996. 

When  the  moratorium  was  lifted  and 
funds  were  appropriated  for  the 
administration  of  the  listing  program, 
the  Service  faced  the  considerable  task 
of  allocating  the  available  resources  to 
the  significant  backlog  of  listing 
activities.  The  Final  Listing  Priority 
Guidance  for  FY  1996  was  published  on 
May  16, 1996  (61  FR  24722).  The 
Service  followed  that  three-tiered 
approach  until  the  Final  Listing  Priority 
Guidance  for  FY  1997  was  published  on 
December  5, 1996  (61  FR  64475).  The 
FY  1997  Listing  Priority  Guidance 
employed  four  tiers  for  assigning 
relative  priorities  to  listing  actions  to  be 
carried  out  under  section  4  of  the  Act. 
Tier  1,  the  Service's  highest  priority, 
was  the  processing  of  emergency  listings 
for  species  facing  a  signiHcant  risk  to 
their  well-being.  Processing  final 
decisions  on  pending  proposed  Ustings 
was  assigned  to  Tier  2.  Tier  3  was  to 
resolve  the  conservation  status  of 
species  identified  as  candidates  and 
processing  90-day  or  12-month 
administrative  findings  on  petitions  to 
list  or  reclassify  species  from  threatened 
to  endangered  status.  Preparation  of 
proposed  or  final  critical  habitat 
designations  and  processing 
reclassiHcations,  activities  which 
provide  little  or  no  additional 
conservation  benefit  to  listed  species, 
were  assigned  lowest  priority  (Tier  4). 

While  operating  the  listing  program 
xmder  the  Final  FY  1997  Listing  Priority 


Guidance,  the  Service  focused  its 
resources  on  issuing  final 
determinations  (Tier  2  listing  activities); 
no  Tier  1  actions  (emergency  listings] 
were  required  during  FY  1997.  During 
FY  1997,  the  Service  made  final 
determinations  for  156  species  (145 
final  listings  and  11  withdrawals).  As  a 
result  of  this  expeditious  progress,  only 
100  proposed  species  remained  at  the 
end  of  FY  1997  (including  newly 
proposed  species).  After  April  1, 1997, 
the  Service  began  implementing  a  more 
balanced  listing  program  and  b^an 
processing  more  Tier  3  listing  actions. 
Thus,  the  Service  also  made  exi>editious 
progress  on  determining  the 
conservation  status  of  species 
designated  by  the  Service  as  candidates 
for  listing.  A  candidate  is  a  species  for 
which  the  Service  has  foimd  that  there 
is  sufficient  Information  indicating  that 
a  listing  proposal  is  appropriate.  Such  a 
finding  maybe  made  on  the  Service's 
own  initiative,  or  as  a  result  of  the 
petition  process.  Once  a  species  is 
placed  on  the  Service's  list  of 
candidates,  its  conservation  status  must 
be  resolved  by  either  proposing  the 
species  for  listing  or  by  completing  a 
candidate  removal  form.  During  FY 
1997,  the  Service  proposed  23  species 
from  the  candidate  Ust.  In  addition,  the 
Service  published  9  petition  findings  in 
FY  1997.  The  Service  also  updated  the 
list  of  candidate  species  with  the 
publication  of  the  most  recent 
Candidate  Notice  of  Review  published 
on  September  19,  1997  (see  16  U.S.C. 
1533(b)(3)(B)(iii)(n));  at  that  time,  there 
were  207  candidate  species.  This  total 
represents  52  additions  to  the  list  of 
candidates. 

During  FY  1997,  the  Service  returned 
to  a  more  balanced  listing  program,  but 
serious  backlogs  remain.  Besides  the 
100  species  awaiting  final  rules  and  the 
207  candidates  awaiting  resolution  of 
their  conservation  status,  there  are  35 
species  with  due/overdue  90-day 
petition  findings  and  30  species  with 
due/overdue  12-month  petition 
findings. 

It  is  impcHlant  to  recognize  that  the 
Service  faces  even  greater  backlogs  in  its 
responsibilities  to  implement  other 
aspects  of  the  Act.  There  is  a  large 
section  7  consultation  and  Habitat 
Conservation  Planning  (HCP)  backlog. 
The  recoveiy  backlog  of  over  300 
species  awaiting  Recovery  Plans  and  an 
extreme  shortage  of  recovery 
implementation  funding  make  the 
recovery  backlog  most  severe.  The 
Service  bases  its  funding  requests  on  the 
workloads  fiaced  by  all  activities  of  the 
endangered  species  program.  Because 
the  magnitude  of  the  other  endangered 
species  backlogs  exceeds  the  listing 


backlog,  the  President's  FY  1998  request 
for  funding  endangered  species 
programs  was  focused  on  section  7 
consultation,  HCPs,  and  recovery  rather 
than  listing.  However,  the  President's 
budget  for  FY  1099  includes  a 
significant  increase  in  funding  for 
listing. 

In  enacting  the  Department  of  the 
Interior's  FY  1998  Appropriations  Act 
(Pub.  L.  105-163),  Congress  a^eed  with 
the  President's  priorities  regarding 
endangered  species  funding,  providing 
significant  increases  to  the  section  7 
consultation,  HCP,  and  recovery 
programs,  while  still  providing  for  a 
modest  increase  in  the  listing  program 
funding.  Moreover,  Congress  expressly 
limited  the  amount  the  Service  can 
spend  on  listing  actions  (including  the 
designation  of  critical  habitat)  to  $5.19 
million. 

Given  the  backlogs  of  proposed 
species  pending  final  action,  candidate 
species  awaiting  proposal,  and  petitions 
awaiting  administrative  findings,  it  is 
extremely  important  for  the  Service  to 
focus  its  efforts  on  listing  actions  that 
will  provide  the  greatest  conservation 
benefits  to  imperiled  species  in  the  most 
expeditious  and  biologically  sound 
manner.  It  has  been  longstanding 
Service  poUcy  (1983  Listing  and 
Recovery  Priority  Guidelines  (48  FR 
43098))  that  the  order  in  whidi  species 
should  be  processed  for  listing  is  based 
primarily  on  the  immediacy  and- 
magnitude  of  the  threats  they  face.  The 
Service  will  continue  to  base  decisions 
regarding  the  order  in  which  species 
will  be  proposed  or  Usted  on  the  1983 
listing  priority  guidelines.  The  Service 
also  must  prioritize  among  types  of 
listing  actions  and  this  level  of 
prioritization  it  the  guidance  provided 
below. 

The  Service  has  made  this  guidance 
applicable  to  FY  1999  as  well  as  FY 
1998  to  avoid  any  confusion  over 
whether  this  guidance  will  remain  in 
effect  if  the  budget  process  for  FY  1999 
is  delayed.  However,  when  the  Service 
receives  its  FY  1999  budget,  it  will 
review  this  guidance,  and.  if 
appropriate,  modify  or  terminate  it. 

Proposed  Listing  Priority  Guidance  for 
Fiscal  Years  1998  and  1999 

To  address  the  biological,  budgetary, 
and  administrative  issues  noted  above, 
the  Service  submits  the  following 
proposed  listing  priority  guidance.  As 
with  the  Final  Listing  Priority  Guidance 
for  FY  1997  issued  December  5. 1996 
(extended  on  October  23, 1997).  this      , 
guidance  supplements,  but  does  not 
replace,  the  19B3  listing  priority 
guidelines,  which  was  silent  on  the 
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matter  of  priraitizing  among  diCbrent 
types  of  listing  activities. 

As  noted  above,  the  E)epartment  of  the 
Interior's  FY  1998  appropriation 
provides  no  more  than  $5.19  million  for 
the  Service's  endangered  species  listing 
program.  The  $5.19  million  budget  for 
all  listing  activities  will  fall  far  ^ort  of 
the  resources  needed  to  completely 
eliminate  the  listing  backlogs  in  FY 
1998  and  FY  1999.  Therefore,  some 
form  of  prioritization  is  still  necessary, 
and  the  Service  will  implement  the 
following  listing  priority  guidance  in  FY 

1998  and  FY  1999. 

The  following  sections  describe  a 
three-tiwed  approach  that  assigns 
relative  priorities,  on  a  descendi^ 
basis,  to  listing  actions  to  be  carried  out 
imder  section  4  of  the  Act.  The  1983 
listing  priority  guidelines  will  continue 
to  be  iised  to  set  priority  among  species 
within  types  of  listing  activities.  The 
Service  emphasizes  that  the  Fii^ 
Listing  Priority  Guidance  for  FY  1997 
(extended  on  October  23, 1997)  will  be 
effective  until  final  FY  1998  and  FY 

1999  guidance  is  issued,  unless 
extended  or  canceled  by  future  notice. 
In  order  to  continue  to  move  toward  a 
more  balanced  listing  program,  the 
Service  will  concurrently  undertake 
hsting  actions  in  Tien  1  and  2  during 
FY  1998  with  a  listing  budget  of  only 
$5.19  million.  As  the  Service  informed 
Congress  in  its  budget  justification, 
critical  habitat  designations  (Tier  3 
actions)  during  FY  1998  should  not  be 
expected.  The  FY  1998  listing 
appropriation  is  only  sufficient  to 
support  high-priority  listing,  candidate 
assessment,  petition  processing 
activities,  and  a  minimal  amount  of  high 
priority  delisting/reclassification 
actions.  A  single  critical  habitat 
designation  coiild  consume  up  to 
twenty  percent  of  tlw  total  listing 
appropriation,  therri>y  disrupting  the 
Service's  biologically  based  priorities. 
Higher  priority  listing  actions  (Tiers  1 
and  2)  provide  the  greatest  amount  of 
protection  for  imperiled  species  while 
making  the  most  efficient  use  of  limited 
resources. 

Completion  of-emeigency  listings  for 
species  facing  a  significant  risk  to  their 
well-being  remains  the  Service's  highest 
priority  (Tier  1).  Processing  final 
decisions  on  pending  proposed  listings, 
the  resolution  of  the  conservation  status 
of  species  identified  as  candidates 
(resulting  in  a  new  proposed  rule  or  a 
candidate  removal),  {Hocessing  90-day 
or  12-month  administrative  findings  on 
petitions,  and  undertaking  a  limited 
number  of  delisting/reclassification 
activities  are  assigned  to  Tier  2.  Third 
priority  is  the  processing  of  petitions  for 
critical  habitat  designations  and  the 


preparation  of  propoaed  and  final 
critical  habitat  designations;  these 
actions  provide  fittle  added 
conservation  benefit  and  are  therefore-, 
assigned  lowest  priority  (Tier  3). 

Tier  1 — Emergency  Listing  Actions 

The  Service  will  immediately  process 
emergency  listings  for  any  species  of 
fish,  wildlife,  or  plant  that  feces  a 
significant  and  imminent  risk  to  its 
well-being  imder  the  emergency  listing 
provisions  of  section  4(b)(7)  of  the  Act. 
This  would  include  preparing  a 
proposed  rule  to  list  the  species.  The 
Service  will  conduct  a  preliminary 
review  of  every  i>etition  that  it  receives 
to  list  a  spedes  or  reclassify  a 
threateneid  species  to  endangered  in 
order  to  determine  whether  an 
emergency  situation  exists.  If  the  initial 
review  indicates  an  emergency 
situation,  the  action  will  be  elevated  to 
Tier  1  and  an  emergency  rule  to  list  the 
species  will  be  prepared.  Emergency 
listings  are  efiiactive  for  240  days.  A 
proposed  rule  to  list  the  species  is 
usually  published  at  the  same  time  as  an 
emergency  rule.  If  the  initial  review 
does  not  indicate  that  emergency  listing 
is  necessary,  processing  of  the  petition 
will  be  assigned  to  Tier  2  as  discussed 
below. 

Tier  2 — Processing  Final  Decisions  on 
Proposed  Listings;  Resolving  the 
Conservation  Status  of  Candidate 
Species  (Resulting  in  a  New  Proposed 
Rule  or  a  Candidate  Removal); 
Processing  Administrative  Findings  on 
Petitions  To  Add  Species  To  the  Lists 
and  Petitions  to  Delist  or  Reclassify 
Species;  and  Delisting  or  Reclassifying 
Actions 

The  majority  of  the  unresolved 
proposed  spedes  face  high-magnitude 
threats.  Focusing  efforts  on  completing 
final  determinations  provides  maximum 
conservation  benefits  to  those  spedes 
that  are  in  greatest  need  of  the  Act's 
protections.  As  proposed  listings  are 
reviewed  and  processed,  they  will  be 
completed  through  publication  of  either 
a  final  listing  or  a  withdrawal  of  a 
proposed  listing.  Completion  of  a 
withdrawal  may  not  appear  consistent 
with  the  conservation  intent  of  this 
guidance.  However,  once  a 
determination  not  to  make  a  final  listing 
has  been  made,  publishing  the 
withdrawal  of  the  propos^  listing  takes 
minimal  time  and  appropriations.  Thus 
it  is  more  cost  effective  and  efficient  to 
bring  closure  to  the  proposed  listing 
than  it  is  to  postpone  the  action  and 
take  it  up  at  some  \aier  time.  For  the 
same  reasons,  the  Service  will  consider 
critical  habitat  prudency  and 
determinability  findings  to  be  Tier  2 


activities,  although  actual  designation  of 
critical  habitat  is  a  Tier  3  activity.  The 
publication  of  new  proposals  (candidate 
conservation  resolution)  and  the 
processing  of  petition  finHingy  to  add 
spedes  to  the  lists  of  threatened  and 
endangered  species  have  significant 
conservation  benefit  and  these  actions 
are  also  now  placed  in  Tier  2.  Delisting 
activities  also  have  been  placed  in  Tier 
2  because  of  the  indirect  conservation 
benefits  of  these  actions.  Nationwide  in 
FY  1998  and  FY  1999,  the  Service  wiU 
imdertake  the  full  array  of  listing 
actions  in  Tiers  1  and  2  as  appropriate. 
However,  some  Regions  and  same  Field 
Offices  still  have  significant  baddogs  of 
proposed  spedes,  candidates,  petitions, 
and  delistings.  Therefore,  additional 
guidance  is  needed  to  clarify  the  relative 
priorities  within  Tier  2. 

Setting  Priorities  Within  Tia-2 

Pursuant  to  the  1983  listing  priority 
guidelines,  proposed  rules  dealing  wiih 
taxa  believed  to  fece  imminent,  high- 
magnitude  threats  have  the  highest 
priority  within  Tier  2.  If  an  emergency 
situation  exists,  ibe  spedes  will  be 
elevated  to  Tier  1.  Proposed  listings  that 
cover  multiple  species  facing  high- 
magnitude  threats  have  priority  over 
single-spedes  proposed  rules  unless  the 
Service  has  reason  to  believe  that  the 
single-spedes  proposal  should  be 
processed  first  to  avoid  possible 
extinction.  Proposed  listings  for  spedes 
facing  high-magnitude  threats  that  can 
be  quickly  completed  have  higher 
priority  than  proposed  rules  for  spedes 
with  equivalent  listing  priorities  that 
still  require  extensive  work  to  complete. 
Given  species  with  equivalent  listing 
priorities  and  the  factors  previously 
discussed  being  equal,  proposed  listings 
with  the  oldest  dates  of  issue  will  be 
processed  first. 

Issuance  of  new  proposed  listings  is 
the  first  formal  step  in  the  regulatory 
process  for  listing  a  spedes.  It  provides 
some  protection  in  that  all  Federal 
agencies  must  "confer"  with  the  Service 
on  actions  that  are  likely  to  jeopardize 
the  continued  existence  of  proposed 
spedes. 

Resolving  the  conservation  status  of 
candidates  will  be  afforded  the  sectmd 
highest  priority  within  Tier  2.  The 
resolution  of  a  candidate  spedes' 
conservation  status  will  be 
accomplished  through  the  publication 
of  new  proposed  rules  or  the  processing 
of  candidate  removal  forms  (which, 
when  signed  by  the  Ditectar,  remove 
spedes  from  the  candidate  list).  The 
1983  listing  priority  guidelines  are  the 
basis  for  assigning  a  candidate  spedes  a 
hsting  priority  number.  This  system 
ensures  that  spedes  in  the  greatest  need 
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of  protection  should  be  processed  Hrst. 
New  proposed  listings  for  species  facing 
imminent,  high-magnitude  threats 
(candidates  with  the  highest  Hsting 
priority  numbers)  will  be  processed 
ahead  of  candidates  with  lower  listing 
priority  numbers.  The  Service  includes 
new  proposals  for  petitioned  species 
that  are  currently  on  the  candidate  list 
in  this  priority  level  within  Tier  2. 

The  processing  of  90-day  petition 
fmdings  and  12-month  petition  findings 
to  add  species  to  the  lists  will  be  the 
next  priority  among  Tier  2  listing 
activities.  C)nce  a  90-day  petition 
fmding  is  pubUshed,  the  Service  will 
make  every  reasonable  e^ort  to 
complete  the  12-month  finding  in  the 
appropriate  time  h-ame.  When  it  is 
practicable  for  the  Service  to  complete 
a  90-day  finding  within  90  days,  the 
Service  is  statutorily  afforded  a  12- 
month  period  from  the  receipt  of  a 
petition  to  completion  of  the  12-month 
finding.  However,  in  those  cases  in 
which  it  is  not  practicable  for  the 
Service  to  complete  a  90-day  finding 
within  90  days  of  receipt  of  the  petition, 
after  the  90-day  finding  is  completed, 
the  Service  will  still  require  9  months 
to  complete  a  thorough  biological  status 
review  and  issue  a  12-month  finding. 

Finally,  the  Service  expects  to 
complete  a  small  number  of  delistings 
and  reclassifications  during  FY  1998 
and  FY  1999.  The  recovery  of  listed 
species  is  the  ultimate  goal  of  the 
endangered  species  program.  The 
Service  finds  that  the  prompt  delisting 
of  recovered  species  and  the 
reclassification  of  recovering  species 
(from  endangered  to  threatened  status) 
is  necessary  to  keep  the  public  and 
other  interested  parties  informed  of  a 
species'  conservation  status;  this  is 
especially  important  to  reducing  the 
section  7  consultation  backlog  since  a 
species  that  is  recovered  and  delisted 
will  no  longer  require  consultation. 
Monitoring  of  species  already  on  the 
lists  is  accomplished  through  the 
recovery  program;  however,  the  small 
expenditure  of  funds  necessary  to 
process  the  change  in  a  species'  status 
will  continue  to  be  undertaken  by  the 
listing  program.  Delisting  and 
reclassifications  will  be  afforded  the 
lowest  priority  in  Tier  2.  As  with  the 
processing  of  withdrawals,  the 
conservation  benefit  of  these  actions 
may  not  be  readily  apparent.  However, 
the  Service  believes  that  significant, 
albeit  indirect,  conservation  benefit  will 
result  from  the  processing  of  certain 
high-priority  delisting  or  reclassification 
actions.  Moreover,  the  Service  is 
obligated  to  maintain  the  lists  of 
threatened  and  endangered  species  and 


it  is  of  utmost  importance  to  keep  the 
lists  accurate  and  up  to  date. 

"The  Service  expects  to  make 
substantial  progress  in  removing  or 
reducing  the  backlogs  of  proposed 
species  awaiting  final  determination, 
candidates  awaiting  resolution,  and 
petitions  awaiting  findings  during  FY 
1998  and  FY  1999.  During  FY  1998  and 
FY  1999,  the  appUcation  of  both  the 
listing  priority  guidance  described 
above  and  the  1983  guidelines  are 
critical  to  maintaining  nationwide  and 
program-wide  biologically  sound 
priorities  to  guide  the  allocation  of 
limited  listing  resources. 

Tier  3 — Processing  Critical  Habitat 
Determinations 

Designation  of  critical  habitat,  when 
undertaken,  consumes  large  amounts  of 
the  Service's  listing  appropriation  and, 
in  most  cases,  does  not  add  any 
conservation  benefit  beyond  those 
achieved  when  a  species  is  Usted  as 
endangered  or  threatened.  It  is  essential 
during  periods  of  limited  listing  funds 
to  maximize  the  conservation  benefit  of 
listing  appropriations.  The  Service  has 
determined  that  in  most  cases  no 
additional  protection  is  gained  by 
designating  critical  habitat  for  species 
already  on  the  lists  and  the  application 
of  the  Service's  limited  resources  is  best 
utilized  to  add  new  species  to  the  lists 
rather  than  designating  critical  habitat 
for  species  already  receiving  full 
protection  under  the  Act.  The  Service 
places  higher  priority  on  addressing 
imperiled  species  that  presently  have 
very  limittd  or  no  protection  under  the 
Act,  than  on  devoting  limited  resources 
to  the  expensive  process  of  designating 
critical  habitat  for  species  already 
protected  by  the  Act.  Critical  habitat 
will  remain  in  Tier  3,  and  the  Service 
does  not  intend  to  process  Tier  3 
actions,  including  petitions  related  to 
critical  habitat  designation,  during  FY 
1998;  this  will  be  re-evaluated  when  FY 
1999  appropriations  are  received. 
Furthermore,  because  the  protection 
that  flows  from  critical  habitat 
designation  applies  only  to  Federal 
actions,  the  designation  of  critical 
habitat  provides  little  or  no  additional 
protection  beyond  the  "jeopardy" 
prohibition  of  section  7,  which  also 
applies  only  to  Federal  actions. 

Allocating  Listing  Resources  Among 
Regions 

The  Service  allocates  its  listing 
appropriation  among  its  seven  Regional 
Offices  based  strictly  on  the  number  of 
proposed  and  candidate  species  for 
which  the  Region  has  lead 
responsibility  with  the  exception  of 
providing  minimum  "capability 


funding"  for  one  Usting  biologist  for 
each  Region.  The  objective  is  to  ensure 
that  those  areas  of  the  country  with  the 
largest  percentage  of  known  imperiled 
species  will  receive  a  correspondingly 
high  level  of  listing  resources.  The 
Service's  experience  in  administering 
the  Act  for  the  past  two  decades  has 
shown,  however,  that  it  needs  to 
maintain  at  least  a  minimal  listing 
program  in  each  Region  in  order  to 
respond  to  emergencies  and  to  retain  a 
level  of  expertise  that  permits  the 
overall  program  to  function  effectively 
over  the  longer  term,  thus  the 
"capability  funding"  to  each  Region.  In 
the  past,  when  faced  with  seriously 
uneven  workloads,  the  Service  has 
experimented  with  reassigning 
workload  from  a  heavily  burdened 
Region  to  less  burdened  Regions.  This 
approach  has  proven  to  be  very 
inefficient  because  the  expertise 
developed  by  a  biologist  who  works  on 
a  listing  package  will  be  useful  for 
recovery  planning  and  other 
conservation  activities,  and  that 
expertise  should  be  concentrated  in  the 
geographic  area  inhabited  by  the 
species.  In  addition,  biologists  in  a 
Region  are  familiar  with  other  species  in 
that  Region  that  interact  with  the 
species  proposed  for  listing,  and  that 
knowledge  may  be  useful  in  processing 
a  final  decision.  For  these  reasons,  the 
Service  has  found  it  imwise  to  reassign 
one  Region's  workload  to  personnel  in 
another  Region.  Because  the  Service 
must  maintain  a  listing  program  in  each 
Region,  Regions  with  few  outstanding 
proposed  listings  may  be  able  to  address 
lower  priority  listing  actions  vnthih  Tier 
2  (such  as  new  proposed  listings  or 
petition  findings),  while  Regions  with 
many  outstanding  proposed  listings  will 
use  most  of  their  allocated  funds  on 
finalizing  proposed  listings. 

Addressing  Matters  in  Litigation 

The  Service  understands  the 
numerous  statutory  responsibilities  it 
bears  under  the  Act.  These 
responsibilities,  however,  do  not  come 
with  an  unlimited  budget.  The  Service 
is  often  required  to  make  choices  about 
how  to  prioritize  its  responses  to  those 
statutory  responsibiUties  in  order  to 
make  the  best  use  of  its  limited 
resources.  Under  these  circumstances, 
technical  compliance  with  the  Act  with 
respect  to  one  species  often  means 
failure  to  comply  with  the  technical 
requirements  of  the  Act  for  another  . 
species.  This  guidance  is  part  of  a 
continuing  effort  to  express  to  the 
public  that  the  Service  is  striving 
towards  compliance  with  the  Act  in  the 
manner  that  best  fulfills  the  spirit  of  the 


Act,  using  the  Service's  best  scientific 
expertise. 

The  Service  understands  that  some 
may  believe  they  have  reason  to  bring 
suit  against  the  Service  for  failing  to 
carry  out  specific  actions  with  regard  to 
specific  species.  These  actions  question 
the  Service's  judgment  and  priorities, 
placing  the  emphasis  of  Act  compliance 
(HI  technical  fulfillment  of  the  statute  for 
sp>ecific  species  rather  than  on  the  best 
use  of  the  Service's  resources  to  provide 
the  maximum  conservation  benefit  to  all 
species.  There  are  many  outstanding 
section  4  matters  currently  in  litigation. 
In  each  case,  the  plaintiff  seeks,  in 
effect,  to  require  the  Service  to  sacrifice 
conservation  actions  which  the  Service 
beUeves  would  have  major  impacts  for 
actions  which  the  Service  believes 
would  have  much  lesser  effects. 

In  no  case  will  the  Service  adjust  its 
priorities  to  reflect  the  threat  or  reality 
of  Utigation.  The  Service  has  argued  and 
will  continue  to  argue  before  the  courts 
that  it  should  be  allowed  to  prioritize  its 
activities  so  as  to  best  fulfill  the  spirit 
of  the  Act.  Should  any  court  not  accept 
this  argument,  the  Service  will,  of 
course,  carry  out  the  instruction  of  the 
court  or  the  terms  of  any  settlement 
reached.  The  Service  believes,  however, 
that  such  obligations  impede  the  overall 
conservation  effort  for  a  much  lesser 
benefit  for  a  single  species. 

For  example,  during  FY  1997,  a 
plaintiff  succeeded  in  obtaining  a  court 
order  that  required  the  Service  to 
designate  critical  habitat  for  the 
southwestern  willow  flycatcher.  The 
Service  acknowledges  that  it  had  a 
responsibiUty  to  carry  out  this  action 
and  intended  to  meet  its  statutory 
requirement,  like  all  others,  when  its 
budget  and  backlog  of  higher  priority 
listing  actions  allowed.  However,  the 
Service  still  contends  that  this 
particular  action  had  relatively  Uttle 
conservation  benefit,  especially 
compared  to  the  niunerous  listings  of 
wildlife  and  plants  that  had  to  be 
delayed  to  allow  it  to  proceed  when  it 
did.  The  Service's  Region  2  is  suffering 
from  their  inability  to  prioritize  its 
responsibilities  and  complete  several 
high  priority  species  issues  last  year. 

Public  Comments  Solicited 

The  Service  intends  that  any  action 
resulting  from  this  proposed  guidance 
be  as  acnu^te  and  as  effective  as 
possible.  Therefore,  any  suggestions 
from  the  public,  concerned 
governmental  agencies,  the  scientific 
commimity,  environmental  groups, 
industry,  commercial  trade  entities,  or 
any  other  interested  party  concerning 
any  aspect  of  this  proposed  guidance  are 
hereby  solicited.  The  Service  will  take 
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into  consideration  any  comments  and 
additional  information  received  and 
will  announce  final  guidance  after  the 
close  of  the  pubUc  comment  period  and 
as  promptly  as  possible  after  all 
comments  have  been  reviewed  and 
analyzed.  The  Final  FY  1997  Listing 
Priority  Guidance,  extended  on  October 
23, 1997,  will  remain  in  effect  until 
publication  of  the  Final  FY  1998  and  FY 
1999  Listing  Priority  Guidance. 

Authority 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531  et  seq. 

Dated:  March  2. 1998. 
Jamie  Rappaport  Qark. 

Director,  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  9&-5814  Filed  3-4-98:  8:45  am] 

HUJNQ  OOK  O10-S6-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Amended  Environmental 
Assessment  and  Receipt  of 
Application  for  Amendment  to 
Previously  Issued  Incidental  Take 
Permit  From  Waterside  Downs 

agency:  Fish  and  WildUfe  Service. 

Interior. 

ACTKM:  Notice. 

SUMMARY:  Waterside  Down 
Development  Corporation  (Applicant), 
is  seeking  to  amend  a  previously-issued 
incidental  take  permit  (ITP),  PRT- 
800150,  from  the  Fish  and  Wildlife 
Service  (Service),  pursuant  to  Section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  et  seq.) 
(Act),  as  amended.  The  ITP  authorizes 
for  a  period  of  5  years,  the  incidental 
take  of  the  threatened  Florida  scrub  jay, 
Aphelocoma  coerulescens  in  Brevard 
County,  Florida.  The  originally  issued 
ITP  was  to  authorize  incidental  take 
incidental  to  construction  of  a  mixed 
use  development/commercial  enterprise 
on  approximately  76.5  acres,  known  as 
Waterside  Down-Phase  I. 

The  Applicant  proposes  to  expand  the 
original  project,  originally  known  as 
Waterside  E)own-Phase  I,  by  63.30  acres. 
Within  this  additional  acreage,  the 
Applicant  proposes  to  construct  as  yet 
an  unspecified  number  of  single  family 
homes,  condominiiun  units,  and 
necessary  infi«structu*e  to  this  to  the 
original  ITP,  known  as  Waterside 
Downs-Phase  n.  Waterside  Downs- 
Phase  n  is  located  on  the  barrier  island 
of  Brevard  Coimty,  adjacent  to  a  Wal- 
Mart/ Albertson  strip  mall  and  Britanny 
Apartments  to  the  north,  S.R.  AlA  to 


the  east,  Holy  Name  of  Jesus  Chiuch  and 
a  residential  development  to  the  south, 
and  vacant  land  scheduled  to  be 
Waterside  Down-Phase  I  on  the  east.  Of 
the  63.3  acres  of  land  within  Waterside 
Downs-Phase  11.  the  Service  has 
determined  that  4.96  acres  are 
considered  occupied  by  the  Florida 
scrub-jay.  The  amendment  would 
address  this  additional  amoimt  of 
impact  to  the  Florida  scrub-jay  as  a 
result  of  adding  in  Phase  11. 

The  Service  also  announces  the 
availability  of  a  supplement  to  the  May 
1996,  Environmental  Assessment  (EA), 
Finding  Of  No  Significant  Impact 
(FONSI)  and  an  amended  Habitat 
Conservation  Plan  (HCP)  for  the  revised 
level  of  expected/anticipated  incidental 
take.  Copies  of  the  EA  and/or  HCP  may 
be  obtained  by  making  a  request  to  the 
Regional  Office  (see     ADDRESSES).  This 
notice  also  advises  the  public  that  the 
Service  has  made  a  preliminary 
determination  that  re-issuing  the  ITP 
with  the  requested  amendment  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended.  The  FONSI  is 
based  on  information  contained  in  the 
EA  and  amended  HCP.  The  final 
determination  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10  of  the  Act  and  NEPA 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
amended  application.  EA,  and  amended 
HCP  should  be  sent  to  the  Service's 
Regional  Office  (see  ADDRESSES)  and 
should  be  received  on  or  before  April  6. 
1998. 

ADDRESSES:  Persons  wishing  to  review 
the  amended  application.  HCP,  and  EA 
may  obtain  a  copy  by  writing  the 
Service's  Southeast  Regional  Office. 
Atlanta,  Georgia.  Documents  will  also 
be  available  for  public  insp>ection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard.  Suite  200.  Atlanta. 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  at  the  Jacksonville, 
Florida.  Field  Office.  6620  Southpoint 
Drive.  South,  Suite  310.  Jacksonville, 
Florida  32216-0912.  Written  data  or 
comments  concerning  the  application. 
EA.  or  HCP  should  be  submitted  to  the 
Regional  Office.  Comments  must  be 
submitted  in  writing  to  be  processed. 
Please  reference  permit  PRT-800150  in 
such  comments,  or  in  requests  for  the 
documents  discussed  herein.  Requests 
for  the  documents  must  be  in  writing  to 
be  adequately  processed. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Pennit 
Coordinator,  Atlanta.  Geoigia  (see 
ADDRESSES  above),  telephone:  404/679- 
7110;  or  Mr.  Jay  Herrington  at  the 
Jacksonville.  Florida,  Field  Office  (see 
ADDRESSES  above),  telephone:  904/232- 
2580. 
SUPPLEMBfTARY  INFORMATION:  The 

Florida  scrub-jay.  Aphelocoma 
coerulescens,  is  geographically  isolated 
from  other  subspecies  of  scrub  jays 
found  in  Mexico  and  the  Western 
United  States.  The  Florida  scrub  jay  is 
found  almost  exclusively  in  peninsular 
Florida  and  is  restricted  to  scrub  habitat. 
The  total  estimated  population  is 
between  7,000  and  11,000  indlvidiials. 
Due  to  habitat  loss  and  degradation 
throughout  the  State  of  Florida,  it  has 
been  estimated  that  the  Florida  scrub  jay 
population  has  been  reduced  by  at  least 
half  in  the  last  100  years.  Construction 
of  the  Project's  infrastructure  and 
subsequent  construction  of  the 
individual  homesites  will  likely  result 
in  death  of,  or  injury  to,  Aphelocoma 
coerulescens  incidental  to  the  carrying 
out  of  these  otherwise  lawful  activities. 
Habitat  alteration  due  to  the  expanded 

Elacement  of  permanent  infirastructiue, 
omes,  and  ouier  attributes  of  the 
amended  project  (now  including  both 
Waterside  Downs-Phase  I  and  Waterside 
Downs-Phase  11)  will  reduce  the 
availability  of  feeding,  shelter,  and 
nesting  habitat. 

The  supplement  to  the  May  1996,  EA 
considers  the  environmental 
consequences  of  several  alternatives  for 
the  amended  project.  One  action 
proposed  is  issuance  of  the  amended 
ITP  based  upon  submittal  of  the  revised 
HCP  as  proposed.  The  no  action 
alternative  may  result  in  loss  of  habitat 
for  Aphelocoma  coerulescens  and 
exposiue  of  the  Applicant  under  Section 
9  of  the  Act.  A  thixd  alternative  is  a 
proposed  Project  that  is  designed  with 
a  different  mitigation  strategy  focusing 
on  management  of  existing  lands 
surrounding  the  project  area.  The 
proposed  action  alternative  is  issuance 
of  the  IT?  as  requested  to  be  amended 
to  minimize  and  mitigate  the  loss  of  an 
additional  4.96  acres  of  occupied  scrub- 
jay  habitat.  This  provides  for  restrictions 
of  construction  activity  during  the 
species'  nesting  season.  Further,  the 
revised  HCP  and  ITP  proposes  to 
increase,  in  relative  proportion 
compared  to  the  original  project,  and 
purchase  of  additional  offsite  habitat  for 
the  Florida  scrub  jay,  and  the 
endowment  fund  for  the  offsite  acquired 
habitat. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 


issuance  of  an  amended  FTP  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
envlroiunent  within  the  meaning  of 
Section  102(2)(C)  of  NEPA.  This 
preliminary  information  may  be  revised 
due  to  public  comment  received  in 
response  to  this  notice  and  is  based  on 
informaticm  contained  in  the  EA,  HCP, 
and  appropriate  amendments.  An 
appropriate  excerpt  firom  the  FONSI 
reflecting  tfie  Service's  finding  on  the 
application  is  provided  below: 

Based  on  the  analysis  conducted  by 
the  Service,  it  has  been  determined  that: 

1.  Issuance  of  an  amended  ITP  would 
not  have  significant  effects  on  the 
human  environment  in  the  project  area. 

2.  The  additional  proposed  take  is 
incidental  to  an  otherwise  lawful 

activity. 

3.  The  applicant  has  ensured  that 
adequate  additional  funding  will  be 
provided  to  implement  the  meas\ires 
proposed  in  the  submitted  revisions  to 
the  HCP. 

4.  Other  than  impacts  to  endangered 
and  threatened  species  as  outlined  in 
the  documentation  of  thisdecision,  the 
indirect  impacts  which  may  result  from 
issuance  of  the  amended  FTP  are 
addressed  by  other  regulations  and 
statutes  under  the  jurisdiction  of  other 
government  entities.  The  validity  of  the 
Service's  ITP  is  contingent  upon  the 
Applicant's  compliance  with  the  terms 
of  his  permit  and  all  other  laws  and 
regulations  under  the  control  of  State, 
local,  and  other  Federal  governmental 
entities. 

The  Service  will  also  evaluate 
whether  the  issuance  of  the  amended 
Section  10(a)(1)(B)  FTP  compUes  with 
Section  7  of  the  Act  by  conducting  an 
intra-Service  Section  7  consultation. 
The  results  of  the  biological  opinions,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  an 
amended  FTP. 

Dated:  February  26, 1998. 
H.  Dale  HaU. 
Deputy  Regional  Director. 
(FR  Doc.  98-5664  Filed  3-4-98;  8:45  am] 

BUJJNO  coca  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
■Mammals 

On  September  4,1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.178  ,  Page  47826,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Darryl  Hastings 


for  a  permit  (PRT-834072)  to  import  a 
sport-hunted  polar  bear  [Ursus 
maritimus)  trophy  taken  from  the  Davis 
Straight  population.  Northwest 
Territories,  Canada  prior  to  April  30. 
1994. 

Notice  is  heoreby  given  that  on 
February  6,1908,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  pennit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfiax  Drive,  Rm  700.  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  February  27, 1998. 
Maiy  Ellen  Amtower, 

Acting  Chief,  Btanch  of  Permits,  Office  of 
Managemen  t  A  uthority. 
[FR  Doc.  98-5613  Filed  3-4-98;  8:45  am] 
BIUWO  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMIife  Service 

IMarine  Mammals;  Stocic  Assessment 
Reports 


UMI 


agency:  U.S.  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  of  draft 

revised  marine  mammal  stock 

assessment  reports  for  Alaska  sea  otter. 

walrus  and  polar  bear;  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  the  Fish  and  WildUfe  Service 
(FWS)  has  developed  draft  revised 
marine  mammals  stock  assessment 
reports  for  sea  otter,  polar  bear  and 
walrus  in  Alaska  which  are  available  for 
public  review  and  comment. 
DATES:  Comments  must  be  received  by 
June  3, 1998. 

ADDRESSES:  Copies  of  the  draft  revised 
stock  assessment  reports  are  available 
from  the  (1)  Office  of  Marine  Mammals 
Management,  U.S.  Fish  and  Wildlife 
Service,  1011  East  Tudor  Road, 
Anchorage,  AK  99503;  or  (2)  Division  of 
Fish  and  Wildlife  Management 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  Room  840-ARLSQ.  4401  N. 
Fairfax  Ehive,  Arlington,  VA  22203. 
Copies  of  FWS's  final  stock  assessment 
reports  for  the  southern  sea  otter  in 
CaUfomia,  the  northern  sea  otter  in 
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Washington  State,  and  the  Florida  and 
Antillean  stocks  of  West  Indian 
manatees  firom  the  southeastern  United 
States  and  Puerto  Rico,  respectively,  are 
available  from  address  (2)  above. 

Comments  on  the  draft  revised  stock 
assessment  reports  for  Alaska  species 
should  be  sent  to  Supervisor,  Office  of 
Marine  Mammals  Management,  U.S. 
Fish  and  Wildlife  Service,  1011  East 
Tudor  Road,  Anchorage,  AK  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeff  Horwath  in  the  FWS's  Division  of 
Fish  and  Wildlife  Management 
Assistance,  Arhngton,  Virginia  at  (703) 
358-1718.  For  information  specifically 
about  sea  otter,  polar  bears,  and  Pacific 
walrus  in  Alaska,  contact  David 
McGillivary  at  (907)  78&-3800  or  FAX: 
(907) 786-3816. 

SUPPLBMENTARY  INFORMATION:  Section 
117  of  the  MMPA  (16  U.S.C.  1361-1407) 
requires  the  FWS  and  the  National 
Marine  Fisheries  Service  (NMFS)  to 


prepare  stock  assessment  reports  for 
each  marine  mammal  stock  that  occius 
in  waters  under  the  jurisdiction  of  the 
United  States.  In  late  1995,  the  FWS 
issued  final  stock  assessment  reports  for 
marine  mammals  in  Alaska  as  required, 
and  aimounced  their  completion  and 
public  availability  in  a  Federal  Register 
notice  on  October  4, 1995  (60  FR 
52006).  These  reports  contained 
information  regarding  the  distribution 
and  abimdance  of  the  stocks,  population 
growth  rates  and  trends,  estimates  of 
human-caused  mortality  imxn  all 
sources,  descriptions  of  the  fisheries 
with  which  the  stocks  interact,  and  the 
status  of  each  stock. 

Section  117  of  the  MMPA  also 
requires  the  FWS  and  the  NMFS, 
consistent  with  any  new  information 
that  indicates  that  the  status  of  a  stock 
has  changed  or  can  be  more  accurately 
determined,  to  revise  these  reports 
annually  for  strategic  stocks  of  marine 


mammals  and  every  three  years  for 
stocks  determined  to  be  none-strategic. 
In  accordance  with  these  statutory 
provisions,  the  FWS  has  reviewed  all  of 
the  final  stock  assessment  reports  and 
determined  that  it  would  be  appropriate 
at  this  time  to  revise  the  reports  for  the 
Alaska  species  in  order  to  incorporate 
new  information  that  was  not  available 
in  1995.  Although  the  FWS  has  decided 
to  revise  these  reports  based  on 
additional  information,  the  status  of  the 
stocks  has  not  changed. 

Table  1  in  this  notice  siunmarizes  the 
draft  revised  stock  assessment  reports. 
The  table  Usts  the  stocks,  their 
geographic  range,  regional  designation, 
estimated  abundance  (Nest),  minimum 
abundance  estimate  (Nmin).  Potential 
Biological  Rempval  level  (PBR), 
maximum  theoretical  growth  rate 
(Rmax).  recovery  factor  (Fr),  annual 
estimated  average  human-caused 
mortality,  and  the  status  of  the  stock. 


Table  1.— Summary  of  Draft  Stock  Assessment  Reports  for  Sea  Otter,  Polar  Bear,  and  Pacific  Walrus  in  Alaska 


Species 

Stock 

Nest 

Nmin 

Rmax 

f« 

PBR 

Mortality  causes  (5  yr  average) 

Subsist- 
erK8 

FBhery 

Other 

Stock  Status 

Sea  otter 

Southeast  Ala-ska 

SouttKentral  Alaska 

Southwest  Alaska 

Alaska  Chukchi/Bering 
Seas. 

Alaska  Southern  Beau- 
tort  Sea. 

Alaska 

8,807 

22,867 

68,212 

P) 

1.801 

201.039 

8.709 

20,948 

65.761 

P) 

1.599 
188,316 

0.20 

0.20 

0.20 

(') 

0.06 
0.08 

1.00 
1.00 
0.86 
0.50 

1.00 

1.00 

871 
2.095 
5,659 

Unk 

72 
7,533 

376 

312 

99 

45 

55 

4,869 

0 
<1 
<2 

0 

0 
17 

Unk 
Unk 
Unk 
<10 

<1 

4 

Sea  otter 

Nor>-9tniieyc 

Sea  otter 

Nor>-stratagc 

Potef  bear 

Polar  bear 

Nor>-atrategc. 
Non-strategic. 

Pacific  Walrus  

Non-strategc 
Non-strategc. 

'  Probably  similar  to  Alaska  Southern  Beaufort  Sea  Stock. 

2  Hat  avnilahbt 


Dated;  February  24, 1998. 

Robyn  Thorson, 

Acting  Regional  Director.  U.S.  Fish  and 
Wildlife  Service. 

IFR  Doc.  98-5701  Filed  3-4-98;  8:45  am] 

MLUNQ  CODE  4310-»1-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-9&-1020-24-1  A] 

Sierra  Front/Northwest  Great  Basin 
Resource  Advisory  Council;  Meeting 
Locations  and  Times 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Resound  Advisory  Council 
meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  PoUcy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Council 


meetings  will  be  held  as  indicated 
below.  The  agenda  includes:  options  on 
Black  Rock  Desert;  Winnemucca  Land 
Use  Plan  amendment  options;  Walker 
River  water  rights;  meeting  structure 
and  schedule  for  1998;  and  public 
comment  period. 

All  meetings  are  open  to  the  pubUc. 
The  pubUc  may  present  written 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  public  comments.  The 
public  comment  period  for  the  council 
meeting  is  listed  below.  Individuals 
who  plan  to  attend  and  need  further 
information  about  the  meeting  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Joan 
Sweetland  at  the  Carson  City  Field 
Office,  5665  Morgan  Mill  Road,  Carson 
aty,  NV  89701,  telephone  (702)  885- 
6000. 

DATE,  TIME:  The  coimcil  will  meet  on 
Thursday,  April  2, 1998  from  10:00  a.m. 
to  5:00  p.m.  and  Friday,  April  3, 1998, 
firom  8:00  a.m.  to  2:00  p.m.  at  the 
Bureau  of  Land  Management,  Nevada 


State  Office,  1340  Financial  Boulevard, 
Reno.  NV  89502-7147,  in  the  first  floor 
conference  room.  This  is  the  new 
Nevada  State  Office.  If  due  to 
unforeseeable  problems  this  site  is  not 
available,  the  alternate  site  of  the 
meeting  will  be  the  Carson  Qty  Field 
Office,  5665  Morgan  Mill  Road,  Carson 
City,  NV  89701.  The  dates  and  times 
will  remain  the  same.  The  public 
comment  period  will  be  Friday,  April  3, 
1998  at  1:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Sweetland,  Public  Affairs  Specialist, 
Carson  City  Field  Office,  telephone 
(702) 885-6000. 

Dated:  February  20. 1998. 
Karl  L.  Kipping, 
Associate  District  Manager. 
(FR  Doc.  98-5640  Filed  3-4-98;  8:45  am] 
BIUJNQ  CODE  431(MIC-M 
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DEPARTMENT  OF  THE  INTERIOR 

BurMu  of  Land  Management 
(NV-91 0-0777-30) 

BLM  Nevada  State  Office  Move*  From 
850  Harvard  Way,  Reno,  Nevada,  to 
1340  Financial  Blvd.,  Reno,  Nevada 
88502-7147,  on  Maroh  31. 1998 

aqency:  Bureau  of  Land  Management, 

Interior. 

ACTK3N:  Bureau  of  Land  Management 

Nevada  State  Office  move  location  and 

date. 

SUMMARY:  This  corrects  a  Feb.  27, 1998, 
notice  regarding  the  dates  when  the 
Bureau  of  L,and  Management  Nevada 
State  Office  will  close  and  move  to  a 
new  office  space.  Reno  BLM  personnel 
will  move  March  31. 1998,  to  1340 
Financial  Blvd.  in  Reno,  Nev.  89502- 
7147,  not  March  10, 1998,  as  previously 
published. 

The  public  room  at  850  Harvard  Way, 
Reno,  Nev.,  will  close  for  business  at 
noon,  March  31. 1998,  and  will  reopen 
at  1340  Financial  Blvd.  on  April  6. 
1998.  The  new.  main  telephone  nimiber 
will  be  (702)  861-6400.  The  mailing 
address  will  remain  P.O.  Box  12000, 
Reno,  Nev.  89520-0006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Atanda  Clinger,  Records  Administrator, 
Public  Contact  and  Records  Sub-Unit, 
Bureau  of  Land  Management  Nevada 
State  Office.  850  Harvard  Way,  Reno, 
N»vada,  89502-2055,  telephone  for  850 
Harvard  Way,  (702)  785-6632.  fot  1340 
Financial  Blvd.,  (702)  861-6400. 

Dated:  February  27, 1998. 
Maxine  F.  Shane, 
Acting  Chief,  External  Affairs, 
BLM  Nevada  State  Office. 
IFR  Doc.  98-5663  Filed  3-4-48;  8:45  am] 
BHXMO  OOOf  4S10-HC-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-068-0777-63:  QP7-0051;  OR-19151] 

Public  Land  Order  No.  7320; 
Revocation  of  Secretarial  Order  Dated 
December  14, 1927;  Oregon 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  in  its 
entirety  a  Secretarial  order  which 
withdrew  5.94  acres  of  Revested  Oregon 
and  California  Railroad  Grant  Land  for 
the  Bureau  of  Land  Management's 
Powersite  Classification  No.  196.  The 


land  is  no  longer  needed  for  the  pxirpose 
for  which  it  was  withdrawn.  The  land 
is  in  an  overlapping  withdrawal  and 
remains  closed  to  surface  entry,  mining, 
and  mineral  leasing. 
EFFECTIVE  DATE:  April  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy.  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965. 
Portland.  Oregon  97208-2965.  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follov«rs: 

1.  The  Secretarial  Order  dated 
December  14. 1927.  which  established 
Powersite  Classification  No.  196,  is 
hereby  revoked  in  its  entirety: 

Willamette  Meridian 

Revested  Oitgon  and  California  Railroad 
Grant  Land 

T.  33S..R.9W., 

Sec.  36,  lot  3. 

The  area  described  contains  5.94  acres  in 
Josephine  County. 

2.  The  land  is  included  in  the  Bureau 
of  Land  Management's  withdrawal  for 
the  Rogue  Wild  and  Scenic  River,  and 
remains  closed  to  operation  of  the 
public  land  laws,  including  the  mining 
and  mineral  leasing  laws. 

Dated:  February  17, 1998. 
Bob  Armatreng, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  98-5643  Filed  3-4-98;  8:45  am) 
BHJJNQ  CODE  4310-M-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-04O-0a-1410-00;  AA-77257] 

Realty  Action:  Recreation  and  Public 
Purpoae  (R&PP)  Act  Classification  and 
Lease:  Alaska 

agency:  Bureau  of  Land  Management. 
Anchorage  Field  Office. 
ACTION:  Notice  of  Realty  Action, 
Recreation  and  Public  Purposes 
Classification  and  Lease  of  Public 
Land — Anchorage,  Alaska. 

SUMMARY:  The  following  public  lands  in 
the  Chenik  Lake  area  located  on  the 
northeast  bank  of  the  Chenik  Lake  near 
lUiamna  Alaska  have  been  examined 
and  found  suitable  for  classification  and 
lease  to  the  State  of  Alaska  under  the 
provisions  of  the  Recreation  and  Public 
Purpose  Act,  of  June  14, 1926  as 
amended  (43  U.S.C.  869  et  seq.).  The 
State  of  Alaska  proposes  to  lease  the 


existing  Chenik  Lake  Sockeye  Salmon 
Enhancement  Project  site  lands  for  10 
years.  This  lease  is  intended  to 
authorize  continuous  utilization, 
operation  and  maintenance  of  the 
existing  Chenik  Lake  research  facilities, 
fish  weir  site  operation  and  personnel 
housing  for  the  Chenik  Lake  Sockeye 
Salmon  Enhancement  Project. 

Seward  Meridian,  Alaska 

T.  12  S..  R.  29  W.. 
Sec.  20.  SEV4NEV« 
Containing  1.00  acre,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The  lands 
are  not  needed  for  Federal  purposes. 
Lease  is  consistent  with  current  BLM 
land  use  planning  and  would  be  in  the 
public  interest. 

These  lands  have  been  selected  by  the 
State  of  Alaska  for  future  conveyance 
imder  the  Alaska  Statehood  Act. 

This  State  wildlife  project  meets  the 
criteria  for  sp^ial  pricing. 

The  authorized  officer  will  impose  the 
following  terms  and  conditions  on  the 
lease: 

1.  A  fuel  containment  structure  will 
be  placed  imdemeath  the  fuel  storage 
barrel  to  prevent  possible  groimd 
contamination. 

2.  The  cabin  and  outhouse  will  be 
painted  in  an  earth  tone  color  or  left  to 
weather  naturally. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
Alaska  Statehood  Act  and  leasing  under 
the  mineral  leasing  laws. 

Qassification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  Salmon  Enhancement 
Project  Site.  Comments  on  the 
classification  are  retricted  to  whether 
the  land  is  physically  suited  for  a 
Sabnon  Enhancement  Project  Site, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  Salmon 
Enhancement  Project  Site.  For  a  period 
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of  45  days  from  the  date  of  publication 
of  this  notice,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease  or  cl^sification  of  the 
lands  to  the  Field  Manager,  Anchorage 
Field  Office,  6881  Abbott  Loop  Road, 
Anchorage,  Alaska  99507-2599.  hi  the 
absence  of  timely  objectioBS.  this 
proposal  shall  become  the  final  decision 
of  the  Department  of  the  Interior. 

FOR  FURTHBI MFOIMATIOH  CONTACT: 
Kathy  A.  Stubbs,  BLM,  Anchorage, 
EKstrict  Office,  6881  Abbott  Loop  Road, 
Anchorage,  Alaska  99507-2599,  (907) 
267-1284  or  1-800-478-1263. 

Dated:  Fetmiary  20, 1998. 
iMDySM, 

Acting  Field  Manager. 
(FR  Doc.  98-5705  Filed  3-4-98;  8:45  am] 
■HJJNQ  OOK  4310^M^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-M2-S70(MNq 

Filing  of  PiBts  of  Survey;  California 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

ACTKM:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  govenunent  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATE:  Unless  otherwise  noted, 
filing  was  effective  at  10:00  a.m.  on  the 
next  federal  wwk  day  following  the  plat 
acceptance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lance  J.  Bishop,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  CaUfomia  State 
Office,  2135  Butano  Drive,  Sacramento, 
CA  95825-0451,  (916)  978-4310. 

SUPPIBMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento,  CA. 

Mount  Diablo  Meridian,  Califinnia 

T.  25  N.,  R.  7W.,  Supplemental  plat  of  the 
V/^A  of  section  4  accepted  December  3, 
1997,  to  meet  certain  administiative 
needs  of  the  BLM,  Redding  Resource 
Area. 

T.  17N.,  R.  10  E.,  Supplemental  plat  of 

section  4,  accepted  December  3, 1997,  to 
meet  certain  administrative  needs  of  ^e 
U.S.  Forest  Service,  Tahoe  National 
Forest 


T.  27  S..  R.  40  E.,  Suppiementai  plat  of  a 
portion  of  the  NW  V4  of  section  6, 
accepted  Deconber  3, 1997.  to  meet 
certain  administrative  needs  of  the  BLM, 
Caliibmia  Desert  District,  Ridgecrest 
Resource  Area. 

T.  27  S..  R.  40  E..  Supplemental  plat  of  the 
SE  V4  of  section  12,  accepted  December 
3, 1997,  to  meet  certain  administrative 
needs  of  the  BLM,  California  Desert 
District,  Ridgecrest  Resource  Area. 

T.  27  S.,  R.  40  E.,  Supplemental  plat  of 

section  27,  accepted  December  3, 1997  to 
meet  cntain  administrative  needs  of  the 
BLM,  California  Desert  District, 
Ridgecrest  Resource  Area. 

T.  23  N.,  R.  6  W.,  Supplemental  plat  of  the 

NW  V4  of  section  3,  accepted  December  4, 

1997,  to  meet  certain  administrative  needs  of 

the  BLM,  Redding  Resource  Area. 

T.  36  N..  R.  3  W.,  Metes-and-bounds  survey 
of  tracts,  and  independent  resurvey  of 
sections,  (Group  811]  accepted  January 
15. 1998,  to  meet  certain  administrative 
needs  of  the  U.S.  Forest  Service,  ShasU- 
Trinity  National  Forest. 

T.  37  N.,  R.  3  W..  Metes-and-bounds  survey 
of  tracts,  and  independent  resmvey  k 
protration  of  unsurveyed  sections, 
(Group  811)  accepted  January  IS,  1997, 
to  meet  certain  administrative  needs  of 
the  U.S.  Forest  Service,  Shasta-Trinity 
National  Forest. 

San  Beraardine  Meridian.  Califbraia 

T.  8  S.,  R.  2  W.,  Dependent  resurvey  and 
metes-and-bounds  aurvey,  (Group  1132) 
accepted  December  18, 1997,  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Af&irs,  Southern 
California  Agency,  Pechanga  Indian 
Reservation.  All  of  the  above  listed 
survey  plats  are  now  the  basic  record  for 
describing  the  lands  for  all  authorized 
purposes.  The  survey  plats  have  been 
placed  in  the  op>en  files  in  the  BLM, 
California  State  Office,  and  are  available 
to  the  public  as  a  matter  of  informatioiL 
Copies  of  the  survey  plats  and  related 
field  notes  will  be  furnished  to  the 
public  upon  payment  of  the  appropriate 
fee. 

Dated:  February  20, 1998. 
Lance  J.  Bishop, 

Chief,  Branch  of  Cadastral  Survey. 
[FR  Doc.  98-5644  Filed  3-4-98;  8:45  am) 

BILLMQ  OOOE  4ai»-40-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  Stales  v.  Norsk  Hydro  USA  Inc., 
etal. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)  through  (h).  that  a 
proposed  Final  Judgment,  Stipulation 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Middle  District  of 
Florida  in  United  States  v.  Norsk  Hydro 


USA  Inc.,  and  Farmland  Industries, 
Inc.,  Case  No.  98-361-CIV-T-24C.  The 
Compliant  in  this  case  alleges  that 
Horsk  Hydro  USA,  Inc.,  entered  into  a 
secret  agreement  with  Seminole 
Fertilizer  Corp.,  which  had  the  eCEect  of 
eliminating  Seminole  as  a  viable  bidder 
on  an  ammonia  storage  fedlity  in 
Tampa,  Florida,  in  violation  of  Section 
1  of  the  Sherman  Act,  15  U.S.C.  1.  The 
Complaint  also  alleges  that  Farmland 
Industries,  Inc.,  participated  in  the 
efforts  to  reach  tne  agreement  and 
would  have  benefitted  from  Hydro's 
purchase  of  the  faciUty.  The  proposed 
Final  Judgment  enjoins  Hydro  and 
Farmland  from  submitting  any  jointly 
determined  bid  for  the  acquintion  of 
any  ammonia  asset  located  in  the 
United  States  that  is  being  sold  by  or 
under  the  auspices  of  a  court  or  agency 
of  the  United  States,  unless  they  (1) 
disclose  to  the  seller  of  the  asset  and  the 
person  administering  the  sale  of  the 
asset  that  a  joint  bid  is  being  submitted, 
and  (2)  do  not,  without  disclosing  to  the 
seller  in  advance  of  the  sale,  violate  any 
of  the  tarns  or  conditions  for  bidding 
imposed  by  the  seller  of  the  asset  or 
violate  any  of  the  terms  or  conditions 
for  bidding  imposed  by  the  person 
administering  the  sale  of  the  asset.  Each 
defendant  is  required  to  establish  and 
maintain  an  antitrust  compliance 
program  which  includes  annually 
briefing  its  officers  and  directors 
engaged  in  the  ammonia  business  on  the 
meaning  and  reqtiirements  of  the  Final 
Judgment  and  the  antitrust  laws. 

PubUc  comment  on  the  proposed 
Final  Judgment  is  invited  during  the 
next  60  days.  Such  comments  and 
responses  thereto  will  be  pubUshed  in 
the  Federal  Register  and  filed  with  the 
Court.  Comments  should  be  directed  to 
Nezida  S.  Davis,  Acting  Chief,  Atlanta 
Field  Office,  Antitrust  Division, 
Department  of  Justice,  Suite  1176, 
Richard  B.  Rtissell  Federal  Builchng,  75 
Spring  Street,  SW,  Atlanta,  Georgia 
30303  (telephone:  404-331-7100). 
Rebecca  P.  Dick. 
Director  of  Civil  Non-Merger  Enforcement. 

Stipulation  by  the  United  Statis  and 
Defendant  Norsk  Hydro  USA,  Inc. 

It  is  stipulated  by  and  between  the 
undersigned  parties  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  thereto,  and  venue  of 
this  action  is  proper  in  the  Middle 
District  of  Florida,  Tampa  Division; 

2.  The  p>arties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
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of  the  Antitrust  Proceduiw-and 
Penalties  Act  (15  U.S.C.  16),  provided 
that  Plaintiff  has  not  withdiBwn  its 
consent,  which  it  may  do  at  any  time 
before  the  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
Defendant  Norsk  Hydro  USA  Inc.  and 
by  filing  that  notice  with  the  Court; 

3.  In  the  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entraed  pursiiant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effiact  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding;  and 

4.  This  Stipulation  and  the  Final 
Judgment  to  which  it  related  are  for 
settlement  purposes  only  and  do  not 
constitute  an  admission  by  Defendant 
Norsk  Hydro  USA  Inc.  in  this  or  any 
other  proceeding  that  Section  1  of  the 
Sherman  Act,  15  U.S.C  1,  or  any  other 
provision  of  law,  has  been  violated. 

This  6th  day  of  February,  1998. 
David  Mark.  Jr. 

Attorney  for  Defendant,  Nonk  Hydro  USA 
Inc..  hitcDermott,  Will  &  Emery,  227  West 
Monrw  Street.  Chicago.  IL  60606.  (312)  372- 
2000. 

Karen  Sampson  Jones. 
Belinda  A.  Bamett 

Attorneys  for  Plaintiff.  U.S.  Department  of 
Justice.  Antitrust  Division.  75  Spriitg  Street. 
S.  W.  Suite  1 1 76,  Atlanta,  Georgia  30303.  (404) 
331-7100. 

Stipulation  by  the  United  States  and 
Defendant  Farmland  Industries,  Inc. 

It  is  stipulated  by  and  between  the 
undersigned  parties  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  thereto,  and  venue  of 
this  action  is  proper  in  the  Middle 
District  of  Florida,  Tampa  Division; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  provided 
that  Plaintiff  has  not  withdrawn  its 
consent,  which  it  may  do  at  any  time 
before  the  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
Defendant  Farmland  Industries,  Inc.  and 
by  filing  that  notice  with  the  Coiul; 

3.  In  the  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding;  and 


4.  This  Stipulation  and  the  Final 
Judgment  to  which  it  relates  are  for 
settlement  purposes  only  and  do  not 
constitute  an  admission  by  Defendant 
Farmland  Industries,  Inc.  in  this  or  any 
other  proceeding  that  Section  1  of  the 
Sherman  Act,  15  U.S.C.  1,  or  any  other 
provision  of  law,  has  been  violated. 

This  18th  day  of  February,  1998. 
David  Everson, 

Attorney  for  Defendant,  Farmland  Industries. 
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(404)331-7100. 

Final  Judgment 

Whereas  plaintiff.  United  States  of 
America,  having  filed  its  Complaint  in 

this  action  of and 

plaintiff  and  defendants,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment 
without  trial  or  adjudication  of  any 
issue  of  feet  or  law;  and  without  this 
Final  Judgment  constituting  any 
evidence  ag»inst,  or  any  admission  by, 
any  party  with  respect  to  any  such  issue 
of  fact  or  law. 

And  WJiereas  defendants  have  agreed 
to  be  boimd  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court. 

Now.  Therefore,  before  any  testimony 
is  taken,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  the  consent  of  the  parties, 

ft  Is  Hereby  Ordered,  Adjudged  and 
Decreed  as  follows: 

I.  Jurisdiction 

This  Couft  has  jiuisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  consenting  to  this 
Final  Judgment.  The  Complaint  states  a 
claim  upon  which  relief  may  be  granted 
'  against  each  defendant  under  Section  1 
of  the  Sherman  Act  (15  U.S.C.  1). 

n.  Definitioos 

As  used  in  this  Final  Judgment: 

A.  Hydro  means  defendant  Norsk 
Hydro  USA  Inc.  and  its  parents, 
subsidiaries,  successors  and  assigns, 
directors,  officers,  managers,  agents,  and 
employees  engaged  in  the  ammonia 
business,  and  any  other  person  acting 
for,  on  behalf  of,  or  under  the  control  of 
them  with  respect  to  the  ammonia 
business. 

B.  Farmland  means  defendant 
Farmland  Industries,  Inc.  and  its 
parents,  subsidiaries,  successors  and 
assigns,  directors,  officers,  managers. 


agents,  and  employees  engaged  in  the 
ammonia  business,  and  any  other 
person  acting  for,  on  behalf  of.  or  under 
the  control  of  them  with  respect  to  the 
ammonia  business. 

C.  Ammonia  asset  means  any  asset 
used  principally  in  the  manufecture, 
processing,  production,  storage, 
distribution,  or  sale  of  ammonia  and 
whose  purchase  price  exceeds  $750,000. 

D.  Ammonia  business  means  the 
manufecturing,  processing,  production, 
storage,  distribution,  or  sale  of 
ammonia. 

E.  Jointly  determined  bid  or  "joint 
bid"  means  any  combining,  pooling,  or 
supplementing  of  resources,  money,  or 
property  in  connection  with  an  actual  or 
proposed  offer  for  property  which  is  to 
be  sold  through  a  bid  process. 

F.  Person  means  any  individual, 
association,  cooperative,  partnership, 
corporation,  or  other  business  or  legal 
entity. 


m.  Applicabiliy 

This  Final  Judgment  shall  apply  to 
defendants  Hydro  and  Farmland, 
including  eadi  of  their  directors, 
officera.  managsra,  agents,  employees, 
parents,  subsi&aries.  and  successors 
and  assigns  engaged  now  or  in  the 
future  in  the  ammonia  business,  and  to 
all  other  persons  in  active  concert  or 
participation  with  each  defendant  in  the 
ammonia  biisiness  who  shall  have 
received  actual  notice  of  this  Final 
Judgment  by  personal  service  or 
otherwise. 

IV.  Prohibited  Conduct 

Defendants  are  enjoined  and 
restrained  from  submitting  any  jointly 
determined  bid  for  the  acouisition  of 
any  ammonia  asset  located  in  the 
United  States  that  is  being  sold  by  or 
under  the  auspices  of  a  court  or  agency 
of  the  United  States. 

V.  Limiting  Conditions 

A.  Nothing  in  Section  IV  shall 
prohibit  defendants  from  submitting  any 
jointly  determined  bid  for  the 
acquisition  of  any  ammonia  asset 
located  in  the  United  States  that  is  being 
sold  by  or  imder  the  auspices  of  a  court 
or  agency  of  the  United  States  so  long 
as,  before  or  at  the  time  of  submitting 
any  such  jointly  determined  bid,  the 
defendants: 

1.  Disclose  to  the  seller  of  the  asset 
and  the  person  administering  the  sale  of 
the  asset  that  a  jointly  determined  bid 

is  being  submitted  and  with  whom  the 
joint  bid  is  being  submitted;  and 

2.  Do  not,  without  disclosing  to  the 
seller  in  advance  of  the  sale,  violate  any 
of  the  terms  or  conditions  for  bidding 
imposed  by  the  seller  of  the  asset  or 
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violate  any  of  the  tenns  or  conditions 
for  bidding  imposed  by  the  person 
administering  the  sale  of  the  asset. 

B.  Section  Iv  shall  not  apply  to  any 
purchases  by  defendants,  either  jointly 
or  separately,  that  are  for  the  benefit  of. 
on  behalf  of.  or  in  the  name  of, 
Farmland  Hydro  L.P.  Section  IV  shall 
apply  to  any  jointly  determined  bid 
submitted  by  either  defendant  and  any 
third  i>erson  or  to  any  jointly 
determined  bid  submitted  by  defendants 
that  is  not  made  for  the  benefit  of,  on 
behalf  of,  or  in  the  name  of  Farmland 
Hydro  L.P. 

VI.  Compliance 

A.  Defendants  are  ordered  to  estabUsh 
and  maintain  an  antitrust  compliance 
program  which  shall  include 
designating,  within  thirty  (30)  days  of 
entry  of  this  Final  Judgment,  an 
Antitrust  Comphance  Officer  with 
-  responsibility  for  accomplishing  the 
antitrust  comphance  program  and  with 
the  purpose  of  achieving  comphance 
with  this  Final  Judgment.  The  Antitrust 
Comphance  Officer  shall,  on  a 
continuing  basis,  supervise  the  review 
of  the  ciirrent  and  proposed  activities  of 
the  defendants  to  ensure  comphance 
with  this  Final  Judgment  The  Antitrust 
Compliance  Officer  shall  be  responsible 
for  aocomphshing  the  following 
activities: 

1.  Distributing,  within  ninety  (90) 
days  of  entry  of  this  Final  Jud^ent,  a 
copy  of  this  Final  Judgment  to  all 
officers  and  directors,  and  any  person 
who  otherwise  manages  defendants 
with  respect  to  the  ammonia  business; 

2.  Distributing  in  a  timely  maimer  a 
copy  of  this  Final  Judgment  to  any 
person  who  succeeds  to  a  position 
described  in  Section  VI(A)(1): 

3.  Briefing  annually  defendants' 
officers  and  directors  engaged  in  the 
ammonia  business  on  the  meaning  and 
requirements  of  this  Final  Judgment  and 
the  antitrust  laws; 

4.  Obtaining  annually  fit>m  eadi 
officer  or  employee  designated  in 
Section  VI(A)  (1)  and  (2)  a  written 
certification  that  he  or  she:  (a)  Has  read, 
understands,  and  agrees  to  abide  by  the 
terms  of  this  Final  Judgment;  (b) 
imderstands  that  Stiilure  to  comply  with 
this  Final  Judgment  may  result  in 
conviction  for  criminal  contempt  of 
court;  and  (c)  is  not  aware  of  any 
violation  of  the  Final  Judgment  that  has 
not  been  reported  to  the  Antitrust 
Compliance  Officer; 

5.  Maintaining  a  record  of  recipients 
from  whom  the  certification  required  by 
Section  VI(A)(4)  has  been  obtained:  and 

6.  Prior  to  the  submission  of  any 
jointly  detennined  bid,  distributing  a 
copy  of  this  Final  Judgment  to  any 


perscm  Mrith  whom  defendants  submit  a 
jointly  detennined  bid  for  the 
acquisition  of  any  ammonia  asset  that  is 
being  sold  by  or  \mder  the  auspices  of 
a  court  or  agency  of  the  United  States. 

B.  Defendants  are  also  ordered  to  file 
with  this  Court  and  serve  upon  plaintiff, 
within  ninety  (90)  days  after  the  date  of 
entry  of  this  Final  Judgment,  affidavits 
as  to  the  fact  and  manner  of  comphance 
with  this  Final  Judgment. 

C.  If  defendants'  Antitrust 
Compliance  Officer  learns  of  any 
violations  of  the  Final  Judgment 
defendants  shall  forthwith  take 
appropriate  action  to  terminate  or 
modify  the  activity  so  as  to  assure 
comphance  with  this  Final  Judgment. 

Vn.  Plainti£r  Access 

A.  For  the  piupose  of  determining  or 
securing  comphance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  duly  authorized 
representatives  of  the  plaintiff  shall, 
upon  written  request  by  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable 
notice  to  defendants,  be  permitted: 

1.  Access  during  defendants'  office 
hours  to  inspect  and  copy  all  records 
and  documents  in  its  possession  or 
control  relating  to  any  matters  contained 
in  this  Final  Judgment:  and 

2.  Subject  to  thereasonable 
convenience  of  defendants  and  without 
restraint  or  interference  fix)m 
defendants,  to  interview  defendants' 
officers,  employees,  or  agents  engaged 
in  the  ammonia  business,  who  may  have 
coimsel  present,  regarding  such  matters. 

B.  Upon  written  request  by  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  each  defendant 
shall  submit  such  written  reports,  imder 
oath  if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
JudgmMit  as  may  be  requested,  subject 
to  anv  legally  recognized  privilege. 

C.  No  mformation  or  documents 
obtained  by  the  means  provided  in  this 
Section  vn  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Brandi  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  piupose  of  securing  comphance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendants 
to  plaintiff,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rtde  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendants  mark  each  pertinent  page  of 


such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Qvil  Procedure."  then 
20  days'  notice  shall  be  given  by 
plaintiff  to  defendants  prior  to  divulging 
such  material  in  any  legal  proceeding 
(other  than  a  grand  jury  proceeding)  to 
which  that  defendant  is  not  a  party. 

Vm.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  to  cany  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  comphance  herewith,  and  to 
punish  any  violations  of  its  provisions. 
Nothing  in  this  provision  shall  give 
standing  to  any  person  not  a  party  to 
this  Final  Judgment  to  seek  any  rehef 
related  to  it 

K.  Term 

This  Final  Judgment  will  expire  on 
the  tenth  anniversary  of  its  date  of  mtry. 

X.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
pubhc  interest. 

Dated:    

Court  approval  subject  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16. 

United  States  District  )udge 
Cmnpetitive  In^tact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C  §  16(b)-{h),  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  with  the 
consent  of  Norsk  Hydro  USA  Inc. 
("Hydro")  and  Farmland  Industries.  Inc 
("Farmland")  in  this  dvil  antitrust 
proceeding. 

I.  Nature  and  Purpoae  of  the  rumwwliiig 

On  February  19, 1998,  the  United 
States  filed  a  civil  antitrust  complaint 
alleging  that  defendants  and  others 
conspired  unreasonably  to  reetrein 
competition  in  violation  of  Section  1  of 
the  Sherman  Act.  15  U.S.C  1.  The 
Complaint  alleges  that  defendants 
Hydro  and  Farmland  met  with 
representatives  of  Seminole  Fortilizer 
Corporation  ("Seminole")  *  on  March  5, 


>  Seminola,  a  wholly  ownad  sotMidiuy  of  Totco 
CorpontiaB.  sold  all  of  its  smM*  in  May  1903. 
Bcfan  iu  aaMU  van  aold.  defHiduii  m»itn«tf.«^ 
iu  CM|to«t»  offlcw  in  Stamioni.  ConMcUct  and 
wat  a  mannfKtiuar  and  diitzibatar  of  p*»«Tf>»nir 
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1992,  and  discussed  sharing  pipeline 
capacity  and  the  cost  of  bidding  on  an 
ammonia  tank  and  pipeUne  interest, 
hereinafter  referred  to  as  the  Tampa 
Facility,  then  being  auctioned  pursuant 
to  bankruptcy  proceedings.  At  the 
conclusion  of  the  meeting,  defendants 
and  Seminole  reached  a  tentative 
agreement,  which  was  later  reduced  to 
writing.  The  Complaint  also  alleges  that 
on  March  9  and  March  10, 1992. 
Defendant  Hydro  and  Seminole 
discussed  the  terms  of  the  agreement  by 
telephone  on  several  occasions  and  that 
they  executed  the  written  agreement 
two  hours  before  the  scheduled  auction 
of  the  Tampa  FaciUty  on  March  12, 
1992.  The  agreement  provided  that 
Seminole  would  give  bid  support  of  up 
to  $2.5  million  to  Defendant  Hydro,  if 
necessary,  to  defeat  a  competing  bid.  In 
exchange.  Defendant  Hydro  agreed  to 
give  Seminole  increased  pipeline 
capacity  if  defendant  Hydro  was  the 
successful  bidder. 

This  agreement  had  the  effect  of 
eliminating  Seminole,  Defendant 
Hydro's  chief  rival,  as  a  viable 
competing  bidder  for  the  Tampa 
Facility,  because  it  required  Seminole  to 
assist  Hydro  in  bidding  up  the  price  in 
the  face  of  any  bid,  including  a  bid  by 
Seminole  alone — against  Hydro.  Almost 
immediately  after  signing  the 
agreement,  Seminole  stated  that  it  was 
no  longer  going  to  attend  the  auction  of 
the  Tampa  Facility.  At  the  auction  on 
the  afternoon  of  March  12,  there  were 
no  bids  for  the  Tampa  Facility  other 
than  the  one  previously  submitted  by 
Defendant  Hydro,  a  bid  which  the 
bankruptcy  trustee  had  hoped  to  top. 

Defendants'  intentions  were  to  have 
the  Tampa  Facility  become  an  asset  of 
their  joint  venture.  Farmland  Hydro  L.P. 
("FHLP"),  if  Defendant  Hydro  was  the 
successful  bidder.  Defendant  Farmland 
participated  in  the  negotiations  leading 
to  the  March  12  agreement,  assented  to 
Defendant  Hydro's  execution  of  the 
agreement  on  its  behalf  as  a  partner  in 
FHLP,  and  directly  benefited  firom  the 
agreement  because  of  its  partnership 
with  Defendant  Hydro. 

On  February  19, 1998,  the  United 
States  and  defendants  filed  a  Stipulation 
by  which  they  consented  to  the  entry  of 
a  proposed  Final  Judgment  following 
compliance  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16(bWh).  The  proposed  Final  Judgment, 
as  will  be  discussed  in  detail  in  Section 


fertilizer.  It  operated  production  and  storage 
bcilities  in  central  Florida,  near  Tampa.  The  staff 
filod  a  complaint,  a  proposed  Final  Judgment,  and 
related  papers  against  Seminole  09.  June  18,  1997. 
The  Final  Judgment  was  entered  by  the  Honorable 
Elizabeth  A.  Kovachevich  and  filed  on  September 
19,  1997. 


rV.A.,  would  order  defendants  to  refrain 
from  submitting  any  jointly  determined 
bid  for  the  acquisition  of  any  ammonia 
asset  (as  defined  in  the  Final  Judgment) 
located  in  the  United  States  that  is  being 
sold  by  or  under  the  auspices  of  a  court 
or  agency  of  the  United  States,  unless 
defendants  disclose  to  the  seller  of  the 
asset  and  the  person  administering  the 
sale  of  the  asset  that  a  jointly 
determined  bid  is  t)eing  submitted  and 
with  whom  the  joint  bid  is  being 
submitted.  The  Final  Judgment  also 
prohibits  defendants  from  violating  any 
of  the  terras  or  conditions  for  bidding 
imposed  by  the  seller  of  the  asset  or 
from  violating  any  of  the  terms  or 
conditions  for  bidding  imposed  by  the 
person  administering  the  sale  of  the 
asset,  without  disclosing  such  to  the 
seller  in  advance  of  the  sale.  By  its 
terms,  the  Final  Judgment  does  not 
apply  to  any  purchases  by  defendants, 
either  jointly  or  separately,  that  are  for 
the  benefit  of,  on  behalf  of,  or  in  the 
name  of  FHLP.  The  judgment  does, 
however,  apply  to  any  jointly 
determined  bid  submitted  by  either 
defendant  and  any  third  person  or  to 
any  jointly  determined  bid  submitted  by 
defendants  that  is  not  made  for  the 
benefit  of,  on  behalf  of,  on  in  the  nanie 
of  FHLP. 

U.  Defendants 

Defendant  Hydro  is  a  subsidiary  of 
Norsk  Hydro  a.s  ("Norsk  AS"),  a 
Norwegian  corporation,  which  is 
majority  owned  by  the  Norwegian 
government.  Hydro  is  headquartered  in 
New  York  City,  New  York,  and  is  a 
holding  company  for  various 
subsidiaries.  One  of  the  indirect 
subsidiaries  of  Hydro,  Hydro  Agri 
Ammonia,  Inc.  ("Hydro  Agri"),  is  a 
wholesale  distributor  of  ammonia 
headquartered  in  Tampa,  Florida.  At  the 
time  of  the  alleged  violation,  Norsk  AS 
controlled  approximately  twenty-five 
percent  of  the  world  trade  ammonia. 

E)efendant  Farmland  is  a  cooperative 
headquartered  in  Kansas  City,  Missouri, 
which  provides  products  and  services  to 
its  members,  who  are  primarily  farmers 
and  ranchers.  Through  FHLP,  which 
Farmland  formed  wiA  an  affiliate  of 
Hydro  in  November  1991,  Farmland  is 
also  engaged  in  manufacturing  and 
distributing  phosphatic  fertilizers. 

III.  The  Tampa  Facility  and  Events 
Leading  up  to  the  Alleged  Violation 

A.  The  Tampa  Facility 

The  Tampa  Facility,  which  consists  of 
an  ammonia  terminal  located  in  the  Port 
of  Tampa,  Florida,  and  a  one-half 
interest  in  a  pipeline  system  coimected 


to  the  ammonia  terminal,^  is  used  for 
storing,  handling,  and  delivering 
anhydrous  ammonia,  one  of  the  raw 
materials  used  in  the  manufacture  of 
phosphatic  fertilizers.  Located  on 
approximately  17  V2  acres  of  land  leased 
from  the  Tampa  Port  Authority,  the 
Tampa  Facility  has  a  single  tank  with  a 
35,000  metric  ton  storage  capacity.  It 
services  five  nearby  phosphatic  fertiUzer 
plants,^  where  the  ammonia  is 
combined  with  phosphoric  add  to 
create  diammonium  phosphate.  The 
Tampa  Facility  is  able  to  service  by 
truck  or  rail  crther  phosphatic  fertilizer 
plants  not  connected  to  it.  During  the 
early  1990's  the  Tampa  Facility  was 
owned  by  the  Royster  Company 
("Royster"),  now  known  as  Mulberry 
Phosphates,  Inc.  ("MPI"). 

B.  The  Bankruptcy  of  Royster  and  the 
Failed  Auction 

Royster  was  a  manufacturer  of 
phosphatic  fenrtilizers  and  related 
products  for  the  domestic  and  export 
markets.  Its  principal  facilities  included 
a  plant  for  the  production  of 
diammonium  phosphate,  located  in 
Mulberry,  Florida,  and  the  Tampa 
FaciUty.  Royster  filed  for  bankruptcy 
protection  on  April  8, 1991,  after 
months  of  experiencing  financial 
hardships.  Under  the  reorganization 
plan  submitted  to  the  Bankruptcy  Court, 
Royster  proposed  to  liquidate  certain 
assets,  including  its  Tampa  Facility. 
Shortly  after  news  of  the  potential  sale 
of  the  Tampa  Facility  went  public. 
Defendant  Hydro  and  Seminole 
separately  expressed  interest  in 
acquiring  it.  After  extensive  negotiations 
vnih  Royster  officials.  Defendant  Hydro 
agreed  to  purchase  the  property  for 
$15.5  million  and  executed  an  asset 
purchase  agreement  for  the  property  on 
September  2S,  1991.  The  agreement 
guaranteed  Royster  the  right  to  purchase 
a  continuing  supply  of  ammonia  from 
the  terminal  for  its  Mulberry  plant  and 
contained  a  through-put  provision  that 
permitted  it  to  put  the  ammonia  through 
the  pipeline  from  the  terminal  to  the 
plant.  In  November  of  that  same  year, 
the  Bankruptcy  Court  ordered  that  the 
Tampa  Facility  be  sold  by  auction  and 
that  bids  be  taken  against  Hydro's  offer 
of  $15.5  million.  The  auction  was 
scheduled  f«-  March  12, 1992.  It  was 
not  until  the  auction  was  announced 
that  a  third  company,  CF  Industries 


'  Seminole  owned  the  other  one-half  interest  in 
the  pipeline,  along  with  a  separate  ammonia 
terminal  (consisting  of  two  ammonia  tanks)  that 
also  was  connected  to  the  pipeline. 

'  If  Seminole  bad  been  successful  in  acquiring  the 
Tampa  Facility,  It  would  have  been  the  exclusive 
supplier  to  thos*  Ave  plants. 
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("CF")*,  publicly  expressed  any  interest 
in  acquiring  the  Tampa  Facility. 

On  December  18, 1991,  the 
Bankruptcy  Court  issued  an  order 
approving  bidding  procedures  in 
connection  with  the  proposed  sale  of 
the  Tampa  FaciUty.  Any  third  party 
offer  had  to:  (1)  Be  substantially  similar 
to  the  one  contained  in  the  Hydro  Asset 
Purchase  Agreement;  (2)  be  at  least  $1 
million  more  than  Defendant  Hydro's 
offer  of  $15.5  million;  (3)  include  an 
offer  to  enter  into  a  through-put 
agreement  with  Royster;  and  (4)  include 
a  confidentiality  agreement  with  Royster 
tmd  Defendant  Hydro  regarding 
disclosiire  of  the  terms  of  the  Royster/ 
Hydro  Through-put  Agreement.  In 
addition,  the  Order  required  that  the 
third  party  deposit  $1  million  in  escrow 
no  later  than  the  time  at  which  it 
submitted  an  offer.  The  money 
deposited  was  to  remain  in  escrow 
pending  the  earlier  of  (a)  the  closing  of 
the  sale  to  the  third  party  if  its  offer  was 
approved  by  the  Bankruptcy  Court  or  (b) 
the  entry  of  an  order  approving  the  sale 
of  the  Tampa  Facility  to  either  Hydro  or 
another  third  party  bidder.  After 
depositing  the  $1  milUon,  the  third 
party  was  entitled  to  receive  dociunents 
setting  forth  the  results  of  the  inspection 
of  the  Tampa  Facility's  tank,  the  cost  of 
repair,  the  terms  of  the  Royster/Hydro 
Through-put  agreement,  and  the  terms 
of  any  through-put  agreements 
submitted  by  any  other  third  parties. 

In  February  199^,  CF  deposited  $1 
million  in  escrow.  Seminole  made  its 
escrow  deposit  on  March  9, 1992,  three 
days  before  the  auction.  At  the  time  of 
the  auction,  there  were  four  bidders 
who  were  qualified  to  bid:  Defendant 
Hydro,  CF,  Seminole,  and  Superfos 
Investments  Limited  ("Superfos").*  CF 
informed  Royster  shortly  before  the 
auction  that  it  would  not  be  bidding, 
because  of  environmental  concerns  it 
had  recently  identified.  Only  Defendant 
Hydro  appeared  at  the  auction  site  on 
the  afternoon  of  March  12  to  bid  on  the 
Tampa  Facility.  There  having  been  no 
new  bids  tendered.  Defendant  Hydro's 
standing  offer  of  $15.5  million  was 
accepted,  pending  approval  by  the 
Bankruptcy  Court.  In  a  meeting  later 
that  afternoon  to  finalize  the  details  of 
the  sale  before  a  March  13  coiut  hearing, 
Royster  representatives  discovered  that 


<  CF  is  a  cooperative  which  has  been  a  major 
participant  in  the  fertilizer  business  since  the  mid- 
1960's  and  has  operated  world-scale  phosphatic 
fertilizer  plants  in  Florida  «ince  1969. 
ft    '  Since  Superfos  was  a  major  creditor  of  Royster, 
the  Bankruptcy  Court  exempted  Superfos  from  the 
SI  million  escrow  requirement  and  gave  it 
permission  to  submit  a  credit  bid.  Thus.  Superfos 
could  deduct  from  its  bid  offer  the  amount  it  was 
owed  by  Royster. 


Defendant  Hydro  and  Seminole  had 
executed  a  joint  bidding  agreement 
approximately  two  hours  before  the 
auction  was  scheduled  to  begin. 

At  the  hearing  the  following  day, 
Royster  representatives  advised  the 
Bankruptcy  Court  of  the  agre«nent 
between  Seminole  and  Defendant 
Hydro.  The  Bankruptcy  Court  deferred 
ratification  of  the  sale  and  ordered 
discovery  to  be  taken.  A  few  days  later, 
the  Bankiruptcy  Court  received  two 
anonymous  communications  regarding 
the  bidding  agreement.  One 
communication  was  a  letter  alleging  that 
Seminole  had  agreed  to  backstop 
Defendant  Hydro's  bid  and  that 
Seminole's  bid  supplement  was  leaked 
to  CF,  causing  the  latter  to  withdraw. 
The  other  commimication  was  one  of 
Seminole's  internal  memoranda  written 
by  Steve  Yunnan,  Seminole's  president, 
describing  the  terms  of  the  March  12 
agreement.  After  reviewing  the 
information  obtained  during  discovery 
in  Ught  of  the  anonymous 
correspondence,  the  Bankruptcy  Court, 
at  a  hearing  on  March  20,  refused  to 
ratify  the  sale  of  the  Tampa  FaciUty  to 
Defendant  Hydro  and  ordered  that  a 
second  auction  be  held.  At  the  second 
auction,  on  June  17, 1992,  CF  and 
Defendant  Hydro  submitted  bids,  and 
CF  won  the  Tampa  Facility  with  a  final 
bid  of  $21.6  milhon.  (By  the  time  of  the 
second  auction,  CF  had  been  able  to 
resolve  its  environmental  concerns.) 

C.  Evidence  of  Collusion 

On  February  26, 1992,  representatives 
of  Seminole  and  Defendant  Hydro  and 
Farmland  met  at  the  Rihga  Royal  Hotel 
in  New  York  to  discuss  a  "joint 
venture"  proposal  by  Seminole.  The 
proposal  involved  Defendant  Hydro 
buying  the  Tampa  Facility  and  keeping 
the  interest  in  the  pipeline,  but  possibly 
selling  the  tank  to  CF.  The  meeting 
concluded  with  no  agreements  being 
reached. 

The  same  parties  met  again  on  March 
5, 1992,  at  the  same  hotel.  They 
primarily  discussed  sharing  pipeline 
capacity  and  the  cost  of  bidding  on  the 
terminal.  Specifically,  Seminole  and 
Defendants  Hydro  and  Farmland 
proposed  that  Defendant  Hydro  and 
Seminole  enter  into  an  agreement 
whereby  Seminole  would  supplement 
Defendant  Hydro's  bid  and  consent  to 
Royster's  transfer  of  its  pipeUne  interest 
to  Defendant  Hydro  in  retiim  for 
Defendant  Hydro  giving  Seminole  extra 
pipeline  capacity.*  A  tentative 


■  As  owner  of  the  other  one-half  interest  in  the 
Tampa  Facility's  pipeline  lease,  Seminole  already 
had  the  right  to  use  450,000  tons  of  the  pipeline's 
900,000  ton  capacity. 


agreement  was  reached  and  Defendant 
Hydro  indicated  that  it  would  have  its 
attorneys  reduce  the  agreement  to 
writing  and  send  Seminole  a  draft  to 
review.  Defendant  Hydro  sent  the  first 
written  draft  to  Seminole  on  March  6, 
and  on  March  9  and  March  10 
representatives  of  Defendant  Hydro  and 
Seminole  discussed,  via  telephone  on 
several  occasions,  the  terms  o^the  draft 
agreement. 

On  the  morning  of  March  12,  officials 
of  Tosco.  Seminole  and  Defendants 
Hydro  and  Farmland,  along  with  their 
attorneys,  met  in  Tampa.  Florida,  at  the 
lawr  offices  of  MacFarlane  Fergxison, 
De  endant  Hydro's  local  counsel,  to 
resume  negotiating  the  details  of  the 
proposed  agreement.  After  hours  of 
negotiations,  the  parties  agreed,  in  part, 
that  (a)  Seminole  would  supplement 
Defendant  Hydro's  bid  up  to  $2.5 
million,  if  necessary  to  win  the  auction, 
and  consent  to  Royster's  assignment  of 
its  one-half  interest  in  the  pipeline  lease 
to  Defendant  Hydro  and  (b)  Defendant 
Hydro,  in  return,  would  give  Seminole 
the  right  to  use  an  extra  40,000  tons  of 
the  pipeline's  capacity.  Almost 
immediately  after  signing  the 
agreement,  Seminole  stated  that  it  was 
no  longer  attending  the  auction. 

One  of  Seminole's  representatives 
appeared  at  the  auction  moments  before 
it  started  and  advised  Royster  that  it  was 
withdrawing  from  the  bidding.  Later 
that  evening,  representatives  of 
Defendant  Hydro  and  Seminole  talked 
by  telephone  and  agreed  to  instruct  their 
counsel  to  confer  with  one  another  to 
prepare  for  the  court  hearing  the  next 
day. 

La  this  case,  there  was  virtually  no 
evidence  of  covert  activity,  which 
indicated  that  the  subjects  of  the 
investigation  were  not  aware  of,  or  did 
not  appreciate,  the  illegal  nature  of  their 
actions.  This  lack  of  covertness  and  the 
lack  of  criminal  intent  it  indicates  are 
the  main  reasons  this  case  is  being  filed 
civilly  rather  than  criminally.  See 
Antiturst  Division  Manual,  Section 
m.E.,  at  III-12  (October  18. 1987) 
(Second  Edition). 

IV.  Explanation  of  Pn^rated  Find 
Judgment 

A.  Pmhibited  Conduct  and  Limiting 
Conditions 

Section  IV  enjoins  defendants  from 
submitting  any  jointly  determined  bid 
for  the  acquisition  of  any  ammonia  asset 
located  in  the  United  States  that  is  being 
sold  by  or  under  the  auspices  of  a  court 
or  agency  of  the  United  States.  Under 
Section  V  however,  defendants  are 
permitted  to  submit  jointly  determined 
bids  if  two  conditions  are  met,  i.e., 
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defendants  must  (1)  disclose  to  the 
seller  of  the  asset  and  the  person 
administering  the  sale  of  the  asset  that 
a  jointly  determined  bid  is  being 
submitted  and  with  whom  the  joint  bid 
is  being  submitted,  and  (2)  not.  without 
disclosing  to  the  seller  in  advance  of  the 
sale,  violate  any  of  the  terms  or 
conditions  for  bidding  imposed  by  the 
seller  of  the  asset  or  violate  any  of  the 
terms  or  conditions  for  bidding  imposed 
by  the  person  administering  the  sale  of 
the  asset. 

Similarly,  Section  V(B)  allows  jointly 
determined  bids  by  defendants, 
submitted  either  jointly  or  separately, 
that  are  for  the  benefit  of,  on  behalf  of. 
or  in  the  name  of  FHLP.  This  latter 
provision  still  does  not  exempt  jointly 
determined  bids  that  are  submitted  by 
either  defendant  and  any  third  person  or 
any  jointly  determined  bids  submitted 
by  defendants  that  are  not  made  for  the 
benefit  of,  on  behalf  of,  or  in  the  name 
of  FHLP. 

fi.  Compliance  Prog^xun  and 
Certification 

Under  Section  VI  of  the  Final 
Judgment  defendants  are  required, 
within  thirty  days  of  entry  of  the  Final 
Judgment,  to  establish  and  maintain  an 
antitrust  compliance  program  which 
shall  include  designating  an  Antitrust 
Compliance  Officer  with  responsibility 
for  accomplishing  the  compUance 
program.  The  Antitrust  CompUance 
Officer  is  required  to,  on  a  continuing 
basis,  supervise  the  review  of  the 
ciurent  and  proposed  activities  of  the 
defendant  to  ensiue  that  it  is  in 
compliance  with  the  program.  The 
Antitrust  Compliance  Officer  is  also 
required  to  (1)  distribute  a  copy  of  the 
Final  Judgment  to  all  officers  and 
directors,  and  any  person  who 
otherwise  manages  defendant  with 
respect  to  the  ammonia  business,  (2) 
distribute  in  a  timely  manner  a  copy  of 
the  Final  Judgment  to  any  person  who 
succeeds  to  a  position  described  in 
Section  (VI)(A)(1)  of  the  Final  Judgment, 
(3)  brief  annually  defendant's  officers 
and  directors  engaged  in  the  ammonia 
business  on  the  meaning  and 
requirements  of  the  Final  Judgment  and 
the  antitrust  laws,  and  (4)  obtain 
annually  firom  each  officer  or  employee 
designated  in  Section  (VI)(A)  (1)  and  (2) 
of  the  Final  Judgment  a  written 
certification  that  he  or  she:  (a)  Has  read, 
understands,  and  agrees  to  abide  by  the 
terms  of  the  Final  Judgment:  (b) 
understands  that  feilure  to  comply  with 
the  Final  Judgment  may  result  in 
conviction  for  criminal  contempt  of 
court;  and  (c)  is  not  aware  of  any 
violation  of  the  Final  Judgment  that  has 


not  been  reported  to  the  Antitrust 
Compliance  O^cer. 

Moreover,  pnor  to  the  submission  of 
any  jointly  determined  bid,  defendants 
must  distribute  a  copy  of  the  Final 
Judgment  to  any  person  with  whom 
defendants  submit  a  jointly  determined 
bid  for  the  acquisition  of  any  ammonia 
asset  that  is  being  sold  by  or  under  the 
auspices  of  a  court  or  agency  of  the 
United  States.  Defendants  are  also 
required  to  file  with  the  Court  and  serve 
upon  plaintiff,  within  ninety  (90)  days 
after  the  date  of  the  Final  Judgment, 
affidavits  as  to  the  fact  and  manner  of 
their  compliance  with  this  Final 
Judgment.  Defendants  are  also  required 
to  take  appropriate  action  to  terminate 
or  modify  any  activities  uncovered  that 
violate  any  jmivision  of  the  Final 
Judgment. 

V.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  actions  under  the  Clayton  Act. 
Under  the  provisions  of  Section  5(a)  of 
the  Clayton  Act,  15  U.S.C.  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  private  lawsuit  that 
may  be  brought  against  the  defendants. 

VL  Proceduies  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

As  provided  by  the  Antitrust 
Procedures  and  Penalties  Act,  any 
person  believing  that  the  {Mroposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  to  Nezida  S. 
Davis,  Acting  Chief,  Atlanta  Field 
Office,  U.S.  Department  of  Justice, 
Antitrust  Division,  75  Spring  Street, 
S.W.,  Suite  1176,  Atlanta.  Georgia. 
30303,  within  the  60-day  period 
provided  by  the  Act.  These  comments, 
and  the  Department's  responses,  will  be 
filed  with  the  Court  and  published  in 
the  Federal  Register.  All  comments  will 
be  given  due  consideration  by  the 
Deptartnent  of  Justice,  which  remains 
free  to  withdraw  its  Consent  to  the 
proposed  Final  Judgment  at  any  time 
prior  to  entry. 

Vn.  Alternative  to  the  Proposed  Final 
Judgment 

The  Department  considned,  as  an 
alternative  to  the  proposed  Final 
Judgment,  litigation  seeking  comparable 


equitable  relief.  In  the  view  of  the 
Department  of  Justice,  a  trial  would 
involve  substantial  cost  to  the  United 
States  and  is  not  warranted  because  the 
Proposed  Judgment  provides  relief  that 
will  remedy  the  violations  of  the 
Sherman  Act  alleged. 

Vm.  Determinative  Materials  and 
Documents 

No  materials  and  documents 
described  in  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b),  were  used  in 
formulating  the  proposed  Final 
Judgment 

Dated:  February  18, 1998. 
Respectfully  sulHnitted. 
Karen  Sampson  Jones, 
Belinda  A.  Bamett, 

Attorneys  for  Plaintiff ,  U.S.  Department  of 
Justice,  Antitrust  Division.  75  Sprixtg  Street, 
S.  W.,  Suite  1 J  76,  Atlanta.  Geoi^  30303, 
(404)331-7100. 

(PR  Doc.  98-5704  Filed  3-4-98;  8:45  am] 

aajJNG  OOOE  4410-11-«l 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcemwrt  Administration 

Importation  of  Controilad  SulMlancas; 
Notice  of  Applteatioil 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufecture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1301.34  of  Title  21.  Code  of  Federal 
Regulations  [CFR),  notice  is  hereby 
given  that  on  De<»mber  30, 1997, 
Mallinckrodt  Chemical  Inc., 
Mallinckrodt  &  Second  Streets,  St. 
Louis,  Missoiui  63147,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Coca  Leaves  (9040) 

Opium,  raw  (960(9 

Opium  poppy  (9650) 

Poppy  Straw  Concentrate  (9670) 


Schedule 


UMI 
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The  finn  plans  to  import  the  Hsted 
controlled  substances  to  manufacture 
bulk  finished  product. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufactiirer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
appUcation  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuphcate,  to  the  Deputy  Assistant 
Administrator,  Ofilce  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  April  6, 1998. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34  (b).  (c).  (d),  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34  (a),  (b).  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  February  13, 1998. 

John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  9»-5672  Filed  3-4-98;  8:45  am] 

BNJJNO  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Dnig  Enforoement  Administration 

■Manufacturer  of  Controlled 
Sut>stancM;  Notica  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regiilations 
(CFR),  this  is  notice  that  on  December 
30. 1997,  Mallinckrodt  Chemical,  hic, 
Mallinckrodt  &  Second  Streets,  St. 
Louis,  Missouri  63147,  made 
apphcation  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Tetrahydrocannabinols  (7370) 

Methylphenidate  (1724) 

Cocaine  (9041) 

Codeine  (9050) 

Diprenorphine  (9058) 

Etorphlne  Hydrochtoride  (9059)  ... 

Dihydrocodeine  (9120)  

Oxycodone  (91^)  

Hydromorphone  (9150)  

Diphenoxylate  (9170)  

Hydrocodone  (9193) 

Levorphanol  (9220)  

Meperidine  (9230)  

Methadone  (9250)  

Methadorte-intermediate  (9254)  ... 
Dextropropoxypherra.   buk   (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Thebaine  (9333)  

Opium  extracts  (9610) 

Opium  fluid  extract  (9620) 

OJMjm  tincture  (9630) 

Opium  powdered  (9^) 

opium  granutated  (9640)  

Levo-alphacetylmethadol  (9648)  .. 

Oxymorphone  (9652) 

htoroxyrnorphone  (9668) 

AHentanil  (9737)  

Sufentanil  (9740)  

Fentanyf  (9801)  


Schedule 


The  firm  plans  to  manufacture  the 
controlled  substances  for  distribution 
bulk  products  to  its  customers. 

Any  other  such  appUcant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed.,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  4, 
1998. 

Dated:  February  13, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  98-5673  Filed  3-4-98;  8:45  am] 

BKUNQCOOE  44ia-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pvusuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  December 
16, 1997,  MD  Pharmaceutical,  Inc.,  3501 
West  CJarry  Avenue,  Santa  Ana, 


California  92704,  made  apphcation  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Sched- 
ule 

Methylphenidate  (1724) 

1 

Diphenoxylate  (9170)  

II 

The  firms  plans  to  manufacture  the 
listed  controlled  substances  to  make 
finished  dosage  forms  for  distribution  to 
its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiue  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
EnforceDient  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  4, 
1998. 

Dated:  February  13. 1998. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  98-5671  Filed  3  4  08;  8:45  am] 

BIUMQ  CODE  44ie 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Piu^ant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  December  18, 1997, 
Noramco  of  Delaware,  Inc.,  Division  of 
McNeilab,  Inc.,  500  Old  Swedes 
Landing  Road,  Wilmington,  Delaware 
19801,  made  apphcation  by  renewal  to 
the  Drug  Enforcement  Administration 
PEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  fisted  below: 


Drug 

Schedule 

Codeine  (9050) 

Oxycodone  (9143) 

Hydrocodone  (9193) 

Morphine  (9300) 

Thebaine  (9333)  

The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers  as  bulk 
product. 
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Any  other  such  appUcant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administratiim,  United 
States  Department  of  Justice, 
Washington,  D.C  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  4, 
1998. 

Dated:  February  24, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
IFR  Doc.  98-5669  Filed  3-4-98:  8:45  am) 

BMJJNQ  OOOE  ««1«-0»-M 


DEPARTMENT  OF  JUSTICE 

DnjQ  Enforcement  Adminietralion 

Importation  of  Controlled  Subelancea; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Ointrolled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportimity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  December  18, 1997, 
Noramco  of  Delaware,  Inc.,  Division  of 
McNeilab,  Inc.,  500  Old  Swedes 
Landing  Road,  Wibnington,  Delaware 
19801,  made  appUcation  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  impwter  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Opium,  raw  (9600) 

OJMum,  granulated  (9640)  

II 
II 

The  firm  intends  to  import  the  listed 
controlled  substances  to  produce 
codeine  phosphate,  codeine  sulfate, 
morphine  sulfate,  oxycodone  and 
hydrocodone. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 


controlled  substances  may  file  written 
comments  on  or  objections  to  the 
appUcation  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  April  6, 1998. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  indefwndent 
of  the  procedures  described  in  21  CFR 
1301.34  (b).  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  appUcants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  February  24, 1998. 
JolinH.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drag  Enforcement 
Administrathn. 
[FR  Doc  98-5670  Filed  3  4  98;  8:45  am] 

BUJNQ  OOOE  4410-Oa-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities; 
Meeting 

March  2, 1998. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L.  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington,  D.C.  on  March  23-24, 
1998. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  appUcations  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 


The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  N.W.,  Wa^ington,  D.C.  A 
portion  of  the  morning  and  afternoon 
sessions  on  March  23-24, 1998,  will  not 
be  open  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  SUtes 
Code  because  the  Cotrndl  will  consider 
information  that  may  disclose:  Trade 
secrets  and  coomiercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authcmty  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  July  19, 1993. 

The  agenda  for  the  sessions  on  March 
23. 1998,  will  be  as  follows: 

9:00-10:30  a.m. 

(Open  to  the  niblic) 

Policy  Discussion 

Research  and  Education  Programs — Room 
M07 

Preservation  and  Access/Challeoge 
Grants — ^Room415 

Public  Progranu — ^Itoom  420 

Federal/State  Partnership — Room  430 
10:00  a.m.  imtil  Adjourned 

(Qosed  to  the  Public) 

Discussion  of  specific  grant  applications 
before  the  Council 

(Qosed  to  the  Public) 
1:30-2:30  p.m. 

Jefferson  Lecture  Committee  Meeting — 
Room  430 
2:30-4:00  p.m. 

Conversation  with  JefifiBrson  Lecturer — 
Room  527 

The  morning  session  on  March  24, 1998, 
will  convene  at  10:30  a.m.,  in  the  1st  F\oat 
Coimcil  Room,  M-09,  and  will  be  open  to  the 
public,  as  set  out  below.  The  agenda  for  the 
morning  session  will  be  as  follows: 
Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarics 

B.  Sta£f  Report 

C.  Budget  Report 

D.  Legislative  Report 

E.  Committee  Reports  on  Policy  and 
General  Matters 

1.  Overview 

2.  Research  and  Education  Programs 

3.  Preservation  and  Access  and  Challenge 
Grants 

4.  Public  Programs 

5.  Jefferson  Lecture 

(The  meeting  will  be  closed  to  the  public  at 
this  point.) 

The  remainder  of  the  proposed  meeting 
will  be  given  to  the  consideration  of  specific 
applications  (closed  to  the  public  for  the 
reasons  stated  above). 
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Further  information  about  this  meeting  can 
be  obtained  from  Ms.  Nancy  E.  Weiss, 
Advisory  Committee  Management  Officer, 
Washington,  D.C.  20506,  or  call  area  code 
(202)  606-8322,  TDD  (202)  606-8282. 
Advance  notice  of  any  special  needs  or 
accommodations  is  appreciated. 
Nancy  E.  Weiss, 

Advisor}'  Committee  Management  Officer. 
[FR  Doc  98-5633  Filed  3-4-98;  8:45  am] 
BIUJNQ  CODE  7S3S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meetings 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Weiss,  Advisory  Committee 
Kfanagement  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-6322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  this  matter  may  be  obtained 
by  contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 
SUPPLEMBfTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
pwsonal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  vnll  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  March  2, 1998. 


Time:  9:00  a.m.  to  5:30  p.m. 

floom;  415. 

Progmm:  This  meeting  vyill  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs,  for  projects  at  the  January  12, 
1998  deadline. 

2.  Date;  March  6, 1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
floom;  415. 

Program;  This  meeting  will  review 
applications  for  Himianities  Projects  in 
the  Media,  submitted  to  the  Division  of 
Public  Programs,  for  projects  at  the 
January  12, 1998  deadline. 

3.  Date:  March  9, 1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
floo/n;  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs,  for  projects  at  the  January  12, 
1998  deadline. 

4.  Date:  March  13, 1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
the  Media,  submitted  to  the  Division  of 
Public  Programs,  for  projects  at  the 
January  12, 1998  deadline. 

5.  Date;  March  16, 1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
Aoom;  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museimis  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs,  for  projects  at  the  January  12, 
1998  deadline. 

6.  Date:  March  20, 1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Hiunanities  Projects  in 
the  Media,  submitted  to  the  Division  of 
Public  Programs,  for  projects  at  the 
January  12, 1998  deadline. 

6.  Date:  March  27, 1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
the  Media,  submitted  to  the  Division  of 
Public  Programs,  for  projects  at  the 
January  12, 1998  deadline. 

7.  Date:  March  30, 1998. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  il5. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Pubic 
Programs,  for  projects  at  the  January  12, 
1998  deadline. 
Nancy  E.  Weiss, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  98-5632  Filed  3-4-98;  8:45  am) 

BtLUNQ  OOOE  7S3»-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Applications  Received  Under 
the  Antarctic  Conservation  Act  of  1978 
(P.L  9S-641) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservaticm  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  April  1, 1998.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Viiginia  22230. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1033. 
SUPPLCMCNTARY  INFORMATION:  The 

National  Science  Foimdation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measiues  for  the 
Conservation  of  Antarctic  Faima  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Meastu«s,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
reconunended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 
The  application  received  as  follows: 

Permit  Application:  99-001 

1.  Applicant.  Gerald  L.  Kooyman, 
Center  for  Marine  Biotechnology  and 
Biomedidne,  Scripps  Institution  of 
Oceanography,  University  of  California, 
San  Diego,  La  JoUa,  California  92093- 
0204. 

Activity  for  Which  Permit  is    . 
Requested:  Taking,  and  Import  into  the 
U.S. 
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The  apphcant  proposes  to  capture  and 
restrain  6  adult  Emperor  penguins  for  30 
minutes  while  a  260  gram  satellite 
transmitter  is  glued  to  the  feathers.  The 
transmitters  expected  to  remain 
attached  for  three  months  before 
shedding.  Twenty  Emperor  penguins 
will  be  captured  and  held  for  twenty 
minutes.  During  captivity  stomach 
samples  will  be  obtained  by  stomach 
lavage.  These  procedures  are  the  only 
means  of  determining  diet  preferences, 
diving  behavior  and  distribution 
patterns  of  individual  birds  in  the  Ross 
Sea.  None  of  this  information  is  known 
about  Emperor  penguins  occurring  in 
the  Ross  Sea  during  the  winter. 

Location:  Ross  Sea  pack  ice.  Access  is 
via  the  R/V  Nathaniel  B.  Palmer. 

Dates:  May  1. 1998  to  August  1, 1998. 
Permit  Application:  99-002 

2.  Applicant:  William  R.  Fraser, 
Department  of  Biology,  Montana  State 
University,  Bozeman,  Montana  59717. 

Activity  for  Which  Permit  is 
Requested:  Taking,  and  Import  Into  the 

U.S. 

The  applicant,  as  a  participant  in  the 
Long-Term  Ecological  Research  Program 
(LTER),  is  seeking  to  understand  the 
factors  that  control  the  abundance  and 
distribution  of  seabirds  within  and 
between  seasons  in  the  LTER  study 
region.  Part  of  this  research 
encompasses  understanding  seasonal 
variabiUty  in  the  diets  of  the  region's 
most  common  seabirds,  of  which  the 
early  winter  period  still  remains  of  the 
least  known  and  one  of  the  most 
important  from  an  ecological 
perspective.  Research  on  seabirds  in 
general  suggests  that  winter  feeding 
conditions  may  determine  the  survival 
of  annual  cohorts  and  breeding  aduhs, 
and  adult  breeding  condition  in  spring, 
in  effect,  some  of  the  key  variables  that 
influence  long-term  demography. 

The  applicant  proposes  to  capture  up 
to  100  Adelie  penguins,  100  Chinstrap 
penguins  and  50  Emperor  penguins  in 
order  to  weigh,  measiu«  and  obtain 
stomach  contents  through  stomach 
lavage.  The  applicant  also  proposes  to 
kill  up  to  75  Snow  Petrels,  50  Southern 
Fulmars  and  75  Antarctic  Petrels  in 
order  to  obtain  measurements,  weights 
and  study  stomach  contents.  These 
seabids  will  then  be  imported  into  the 
U.S.  for  subsequent  distribution  to 
museums  and  teaching  collections  at 
various  institutions,  thus  ensuring  the 
full  use  of  these  specimens. 

Location:  Bellingshausen  Sea,  vicinity 
of  Marguerite  Bay.  Access  is  via  the  R/ 
V  Lawrence  M.  Gould. 


Dates:  May  1,  1998  to  September  1, 
1998. 
Nadene  G.  Kennedy, 

Permit  Officer,  Office  of  Polar  Programs. 
[FR  Doc.  98-5611  Filed  3-4-98;  8:45  am] 

WLUNQ  CODE  7t55-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  &■  Time:  March  2&-27, 1998  at  8:30 
am  to  5:00  pm. 

Location:  Room  370,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  PevBon:  Dr.  James  T.  Callahan, 
Program  Director,  National  Science 
Foundation,  4201  Wilson'Blvd..  Room  615, 
Arlington,  Viiginia  22230,  (703)  30&-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  research 
proposals,  submitted  to  being  considered  by 
the  Research  Collections  in  Systematics  and 
Ecology  Programs  as  part  of  the  selection 
process  for  awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  U.S.C 
552b  (c),  (4)  and  (6)  of  Government  in  the 
Sunshine  Act 

Dated:  March  2, 1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  98-5745  Filed  3-4-98;  8:45  am) 

BHJJNQ  CODE  IB$$-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Earth  Sciences  Proposal  Review 
Panel;  Meefng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Eardi  Sciences  Proposal  Review 
Panel  (1569). 

Date  and  Time:  March  25. 1998;  8:30  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA  22230.  Room 
770. 


UMI 


Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Leonard  E.  Johnson, 
Program  Director,  Continental  Dynamics 
Program,  Division  of  Earth  Sciences,  Room 
785,  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA  22230; 
Telephone:  (703)  306-1559. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  Hnancial  support. 

Agenda:  To  review  and  evaluate 
Continental  Dynamics  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  2, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-5748  Filed  3-4-98;  8:45  am] 

BiLUNG  COOE  TSSS-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Experimental  and  Integrative 
Activities;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Experimental  and  Integrative  Activities 
(1193). 

Date  and  Time:  March  24, 1998;  8:30  am- 
5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  360,  Arlington,  VA 
22230. 

Type  o/Meeti7^g;  Closed. 

Contact  Person(s):  Michael  Foster,  Program 
Director.  QSE/EIA,  Room  1160,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prcq>osals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  QSE 
Advanced  Resources  for  Experiments  (CARE) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Ooeing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 
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Dated:  March  2, 1998. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  9»-5747  Filed  3-4-98;  8:45  am] 

BILUNQ  OOOE  7B56-01-M 

NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Qeosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  and  Time:  March  25-27, 1996;  8:00 
a.m.  to  4:30  p.m.  each  day. 

Place:  University  Corporation  for 
Atmospheric  Research  (USCAR)/UNIDATA. 
3300  Mitchell  Lane,  Suite  170,  Boulder,  CO 
80301. 

Contact  Person:  Dr.  Clifford  )acobs,  Section 
Head  for  the  USCAR  and  Lower  Atmosphere 
Facilities  Oversight  Section,  Division  of 
Atmospheric  Sciences,  Room  775,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone  (703)  306- 
1521. 

Purpose  of  Meeting:  To  provide  and  make 
recommendations  concerning  the  renewal 
proposal  of  the  five  year  award  to  operate  the 
UNIDATA  Program  Center  under 
management  of  the  University  Corporation 
for  Atmospheric  Research  (UCAR). 

Agenda:  To  review  and  evaluate  the 
renewal  proposal  for  the  five  year  award  to 
operate  the  UNIDATA  Program  Center  under 
management  of  the  University  Corporation 
for  Atmospheric  Research  (UCAR). 

Reason  for  Closing:  The  propxisal  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data;  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
use  552b(c)(4)  and  (6)  of  the  Government  in 
the  Sunshine  Act 

Dated:  March  2, 1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  98-5750  Filed  3-4-98;  8:45  am] 

WLUNQ  CODE  755S4l-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Human 
Resource  Development;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (#1199). 


Date  and  Time:  March  23-24, 1998:  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  310  and  320, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Margrete  Klein,  Program 
Director,  Human  Resource  Development 
Division,  Room  815,  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  Telephone:  (703)  306- 
1637. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  formal 
proposals  submitted  to  the  WcHnen  and  Girls 
program. 

Heason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  2, 1998. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  98-5749  Filed  3-4-98;  8:45  am] 

BILLMOCOOE  7SS5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Meeting 

In  accordance  with  the  federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  Time:  March  23-25, 1998,  8:30 
A.M.  unUl  5:00  P.M. 

Place:  Room  365,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ann  Boyle,  Program 
Director,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1875. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Grants  for  Vertical  Integration 
of  Research  and  Education  in  the 
Mathematical  Sciences  Program,  as  part  of 
the  selection  process  for  awards. 

Beason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


Dated:  March  2, 1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  98-5746  Filed  3-4-98;  8:45  am] 

BaiMG  CODE  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Company; 
(Turkey  Point  Units  3  and  4); 
Exemption 

I 

Florida  Power  and  Light  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  Licenses  Nos.  DPR-31  and 
DPR-41,  which  authorize  operation  of 
Turkey  Point  Units  3  and  4  (the  facility) 
at  a  steady-state  reactor  power  level  not 
in  excess  of  2300  megawatts  thermal  per 
unit.  The  facility  is  a  pressurized-water 
reactor  located  at  the  Ucensee's  site  in 
Dade  County,  Florida.  The  licenses 
provide,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect. 

n 

In  exemptions  dated  March  27, 1984, 
and  August  12, 1987,  the  staff  approved 
the  use  of  1-hour  rated  fire  barriers  in 
lieu  of  3-hour  barriers  in  certain  outdoor 
areas  at  Turkey  Point  Units  3  and  4.  In 
addition,  the  staff  found  that,  for  certain 
outdoor  areas  not  protected  by 
automatic  fire  detection  and 
suppression  systems,  separation  of 
cables  and  equipment  and  associated 
nonsafety  circuits  of  redundant  trains  by 
a  horizontal  distance  of  20  feet  free  of 
intervening  combustibles  provided  an 
acceptable  level  of  fire  safety. 

Based  on  the  results  of  the  industry's 
Thermo-Lag  fire  endurance  testing 
program,  the  licensee  concluded  that 
the  outdoor  Thermo-Lag  fire  barrier 
designs  cannot  achieve  a  1-hour  fire 
resistive  rating  but  can  achieve  a  30- 
minute  fire  resistive  rating  when 
exposed  to  a  test  fire  that  follows  the 
ASTM  E-119  standard  time-temperature 
curve.  Because  of  these  test  results,  the 
licensee  in  a  letter  dated  June  15, 1994, 
requested  an  exemption  to  use  30- 
minute  fire  barriers  for  outdoor 
applications  in  lieu  of  the  1-hour  fire 
barriers  previously  approved;  however. 
the  exemption  request  was  withdrawn 
by  letter  dated  Jime  28, 1996. 

In  a  letter  dated  December  12, 1996, 
the  licensee  submitted  an  exemption 
request  (evaluated  herein)  for  outdoor 
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areas,  excluding  the  tiui)ine  building 
area.  The  licensee  requested  that  the 
NRC  approve  the  use  of  25-minute 
raceway  fire  barriers  for  these  outdoor 
applications  in  lieu  of  the  1-hour  fire 
barriers  which  were  previously 
approved  (refer  to  SEs  dated  March  27, 
1984.  and  August  12. 1987).  This 
request  was  based  on  the  following:  (1) 
The  Are  loading  and  potential  fire 
severities  are  low;  (2)  there  are  minimal 
ignition  sources;  (3)  transient  ignition 
sources  and  combustibles  are  controlled 
in  these  zones;  and  (4)  manual  fire 
fighting  equipment  is  readily  accessible 
to  the  zones. 

10  CFR  50.  Appendix  R,  Section 
III.G.2.a  requires: 

Separation  of  cables  and  equipment  and 
associated  non-safety  circuits  of  redundant 
trains  by  a  fire  barrier  having  a  3-hour  rating. 
Structural  steel  forming  a  part  of  or 
supporting  such  fire  barriers  shall  be 
protected  to  provide  fire  resistance 
equivalent  to  that  required  of  the  barrier. 

The  underlying  piupose  of  this  rule  is 
to  provide  reasonable  assiutmce  that  one 
safe  shutdown  train  and  associated 
circuits  used  to  achieve  and  maintain 
safe  shutdown  are  free  of  fire  damage. 

In  its  December  12. 1996.  exemption 
request,  as  supplemented  by  letters 
dated  July  31  and  October  31, 1997.  the 
licensee  requested  an  exemption  for 
outdoor  fire  zones,  excluding  the 
turbine  area,  permitting  the  use  of  the 
following  in  lieu  of  Section  III.G.2.a 
requirements: 

U)  Separation  of  cables  and 
equipment  and  associated  nonsafety 
circuits  of  redundant  trains  west  of  the 
Open  Turbine  Building  Structure 
column  line  A  by  a  1-hour  rated  fire 
barrier  until  a  horizontal  distance  of  20 
feet  is  attained.  Water  suppression 
systems  are  provided  for  the  major 
combustible  sources,  however  no 
suppression  or  detection  is  provided  for 
the  raceways.  This  request  is  applicable 
to  fire  zones  81;  and  86  West  of  the  A- 
line. 

(2)  Separation  of  cables  and 
equipment  and  associated  non-safety 
circuits  of  redundant  trains  by  a  25- 
minute  rated  fire  barrier  until  a 
horizontal  distance  of  20  feet  is  attained. 
No  suppression  or  detection  is 
provided.  This  request  is  applicable  to 
fire  zones  47  and  54;  86  North  of 
column  line  22  and  East  of  the  A-line; 
79,  84.  88  and  89  East  of  the  Jc-line;  and 
106R.  113, 114. 115. 116. 118, 119. 120, 
131  and  143. 

(3)  Separation  of  cables  and 
equipment  and  associated  non-safety 
circuits  of  redundant  trains  by  a  25- 
minute  rated  fire  barrier  until  a 
horizontal  distance  of  10  feet  is  attained 
in  Roof  Top  locations.  No  suppression 


or  detection  is  provided.  This  request  is 
apphcable  to  fire  zones  106R,  114. 115. 
118  and  143. 

(4)  Separation  of  cables  and 
equipment  and  associated  non-safety 
circuits  of  redundant  trains  by  a  radiant 
energy  shield  having  an  equivalent  30- 
minute  fire  rating  until  a  horizontal 
distance  of  20  feet  is  attained.  A  radiant 
energy  shield  is  a  line  of  sight  barrier 
between  redundant  equipment  and/or 
components.  The  radiant  energy  shield 
may  be  combustible.  No  suppression  or 
detection  is  provided.  This  request  is 
applicable  to  fire  zones  47  and  54;  86 
North  of  column  line  22  and  East  of  the 
A-line;  79.  84.  88  and  89  East  of  the  Jc- 
line;  and  106R.  113.  114. 115. 116. 118. 
119. 120, 131  and  143. 

(5)  The  existing  separation  of 
approximately  12  feet  on  center  for  the 
Component  Cooling  Water  (CCW) 
Pumps  combined  with  fire  detection 
and  a  dual-header  partial-coverage 
suppression  system  for  the  pumps.  This 
request  is  applicable  to  fire  zones  47 
and  54. 

(6)  The  existing  separation  of 
approximately  14  feet  on  center  for  the 
Intake  Cooling  Water  (ICW)  Pumps  and 
associated  conduits,  with  fire  detection 
for  the  pumps.  No  suppression  is 
provided.  This  request  is  applicable  to 
fire  zones  119  and  120. 

(7]  The  use  of  a  partial  height  (10  feet 
high)  fire  barrier  between  the  Unit  3 
Emergency  Diesel  Generator(EDG)  "A" 
and  "B"  radiator  rooms.  No  suppression 
or  detection  is  provided.  This  request  is 
applicable  to  fire  zone  131. 


m 


I 


In  summary,  according  to  the 
licensee's  submittal,  the  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  seciu-ity. 

In  addition,  the  licensee  asserts  that 
special  circumstances  as  set  forth  in  10 
CFR  50.12,  paragraphs  (a)(2)(ii)  and 
(a)(2)(iii)  are  present,  i.e.,  (1) 
Application  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  since  the  alternative 
actions  proposed  by  the  licensee  will 
assure  that  a  fire  in  the  power  plant  will 
not  disable  the  capability  to  safely  shut 
down  the  plant,  and  (2)  compliance 
with  the  regulation  would  result  in  costs 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted,  since  it  was  not  foreseen  that 
the  fire  barriers  would  have  to  be 
upgraded. 


IV 

The  NRC  staff  has  reviewed  the 
licensee's  supporting  information  for  its 
exemption  request  and  conducted  a  site 
visit. 

During  its  site  visit  the  staff 
performed  the  following  actions  during 
walkdowns  of  the  outdoor  areas: 

•  Reviewed  the  general  area  and 
assessed  fire  protection  features  (manual 
and  automatic). 

•  Reviewed  the  location  of  the  fire 
brigade  equipment. 

•  Reviewed  fire  brigade  accessibility 
to  the  area. 

•  Observed  fire  hazards  and  fire 
loadings  associated  with  the  area. 

•  Observed  the  material  conditions  of 
the  plant  and  of  the  fire  protection 
equipment. 

•  Observed  the  adequacy  of 
administrative- controls  (noted  any 
transient  combustibles). 

•  Reviewed  the  adequacy  of  the  fire 
rating  of  the  raceway  fire  barriers  in  the 
area. 

Based  on  the  plant  open/outdoor 
configviration  of  the  fire  zones  noted 
below,  the  impact  a  fire  may  have  on  the 
plant  and  its  abiUty  to  shut  down  in  the 
event  of  a  fire  tends  to  be  localized  to 
the  zone  of  coacem.  During  its  site 
evaluation  the  staff  observed  that  the 
hot  fire  gases  and  smoke  would  be 
directly  vented  to  the  atmosphere. 
Therefore,  components  required  to 
achieve  and  maintain  safe  shutdown 
would  not  be  subjected  to  convective 
heat.  In  outdoor  areas  a  ceiling  jet  and 
hot  gas  layer  would  not  develop,  unlike 
enclosed  compartments. 

Fire  Zone  47— >Unit  4  Component 
Cooling  Water  Pump  RotMn  and  Fire 
Zone  54 — ^Unit  3  Component  Cooling 
Water  Piunp  Room 

Fire  zone  47,  the  Unit  4  component 
cooling  water  piunp  room,  is  located 
outdoors  near  the  southeast  comer  of 
auxiliary  building  elevation  18' -0". 
This  fire  zone  is  separated  from  other 
auxiliary  building  fire  areas  by  3-hour 
fire  rated  walls.  This  zoi^e  does  not  have 
a  ceiling  and  is  open  to  the  atmosphere. 
Fire  zone  54,  the  Unit  3  component 
cooling  water  pump  room,  is  located 
outdoors  near  the  northeast  comer  of 
auxiliary  building  elevation  18' -0". 
This  fire  zone  is  open  to  the  atmosphere 
and  is  separated  from  other  auxiliary 
building  fire  areas  by  3-hour  fire 
barriers. 

The  major  safe-shutdown-related 
equipment  in  these  zones  are  the  CCW 
pumps  (three  pumps)  and  heat 
exchangers.  The  pumps  are  arranged  in 
an  "L"  configuration  and  are  spaced 
approximately  12  feet  on  center.  The 
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power  cables  for  each  pump  are  routed 
in  embedded  conduit  with  the 
exception  of  a  short  length  from  the 
embedded  conduit  to  the  motor  terminal 
box  which  is  flexible  steel  conduit.  The 
local  control  stations  for  these  pumps 
are  more  than  20  feet  apart.  The 
conduits  and  their  post-fire  safe 
shutdown  functions  (identified  in  the 
Appendix)  are  protected  by  an  electrical 
raceway  fire  barrier  system  which  has  a 
minimiun  fire  resistive  rating  of  25 
minutes.' 

These  CCW  pumps  and  cabling  lack 
the  required  20  feet  of  special  separation 
as  specified  in  Appendix  R  in.G.a.2.b. 
The  NRC  approved  this  configuration  in 
an  exemption  dated  March  27, 1984,  on 
the  basis  that  the  licensee  had  installed 
redundant  open-head  deluge  fire 
control-suppression  systems  activated 
by  ultraviolet  (UV)  fire  detectors; 
however,  this  area  was  resubmitted  for 
review  since  cabling  with  less  than  20 
feet  of  separation  is  protected  by  a  25- 
minute  rated  fire  barrier.  The  in-situ  fire 
load  in  this  area  is  low,  consisting  of 
two  horizontal  cable  trays  installeid 
approximately  10  feet  above  the  floor 
and  1  gallon  of  lubricating  oil  in  each 
pump.  Manual  hose  stations  and 
portable  fire  extinguishers  are 
accessible.  If  a  fire  occurred  in  either  of 
these  fire  zones,  it  is  anticipated  that  the 
UV  fire  detectors  would  react  and 
activate  the  deluge  fire  suppression 
system.  Since  the  suppression  system 
would  provide  fast  total  coverage  of  the 
CCW  pumps,  there  is  reasonable 
assurance  that  a  fire  affecting  one  pump 
would  be  confined  to  that  pump.  The  12 
feet  of  separation  between  the  pumps 
provides  adequate  passive  protection  to 
assure  that  one  train  of  CCW  pumps 
would  remain  free  of  fire  damage.  In 
addition,  since  these  fire  zones  are 
outdoor  areas  with  no  significant 
equipment  or  component  obstructions, 
there  is  reasonable  assurance  that  the 
required  post-fire  safe  shutdown 
functions  protected  by  the  25-minute 
electrical  raceway  fire  barrier  system 
would  remain  fi«e  of  fire  damage  imtil 
the  deluge  system  activated  and 
controlled  the  fire.  The  staff  has 
determined  that  licensee's  proposal 
provides  adequate  protection,  will  not 
pose  an  undue  risk  to  public  health  and 
safety,  and  that  the  underlying  purpose 


■  As  specified  by  the  licensee's  exemption 
request,  the  fire  resistive  rating  of  2S-n[>inute 
electrical  raceway  fire  barrier  system  applications 
(e.g.,  fire  barrier  application  for  various  conduit 
diameters,  lateral  bends,  radial  bends,  junction 
boxes,  conduit  bank  enclosures)  will  be  bounded  by 
tests  and  will  be  representative  of  the  tested 
configurations.  The  fire  endurance  and  hose  stream 
testing  will  also  be  done  in  accordance  with 
Generic  Letter  86-10,  Supplement  1.  and  will  have 
met  the  acceptance  criteria. 


of  the  rule  is  satisfied.  Therefore,  the 
staff  finds  the  licensee's  proposed 
exemption  for  these  areas  to  be 
acceptable. 

Fire  Zone  106R— Control  Room  Air 
Conditioner  Condensing  Units  on  the 
Control  Building 

Fire  Zone  106R  is  the  control  building 
roof.  The  major  safe  shutdown 
equipment  on  the  roof  are  the  cable 
spreading  room  and  computer  room 
chillers  and  the  control  room  air 
conditioning  evaporative  units.  The 
control  building  roof  is  of  concrete 
construction  and  is  covered  with  a 
composite,  built-up  roof.  The  staff 
requested  the  Ucensee  to  evaluate  the 
combustibility  of  this  roof  design  and 
consider  the  potential  effect  of  a  fire  on 
the  combustible  (Thermo-Lag)  raceway 
fire  barriers  and  the  components  they 
protect.  The  licensee  determined  that 
this  roof  consists  of  (1)  A  Koroseal  vapor 
barrier;  (2)  Flintkote  roof  insulation;  (3) 
Lexsuco  adhesive;  (4)  eight  layers  of 
Ruberiod  asphalt  felt;  and  (5)  clean,  dry, 
opaque  V*"  to  %"  gravel.  The  licensee 
determined  that  this  roof  is  the  original 
roof;  its  fire  classification  is 
indeterminate.  Because  of  the 
uncertainty  as  to  the  combustibility  and 
fire  classification  of  Vhe  control  building 
roof,  the  Ucensee 's  proposed  exemption 
which  would  permit  it  to  separate 
cables  and  equipment  and  associated 
nonsafety  circuits  of  redundant  trains  by 
a  25-minute  rated  fire  barrier  until  a 
horizontal  distance  of  10  feet  is  attained 
is  not  acceptable. 

Roof  and  Fire  Zone  118 — Control  and 
Auxiliary  Building  Roof 

Fire  zone  118  is  the  control  and 
auxiliary  building  roof.  The  auxiliary 
building  roof  construction  is  concrete 
without  an  asphalt  roof  membrane. 
There  are  minimal  in-situ  combustibles 
in  this  fire  zone  and  intervening 
combustibles  between  redundant  safe 
shutdown  functions  is  not  a  concern.  In 
addition,  this  roof  is  inside  the  radiation 
control  area  of  the  facility.  The  only 
transient  combustible  materials 
admitted  are  those  used  in  maintenance 
or  work  activity  within  this  area  and 
controlled  by  the  licensee's 
administrative  controls.  Therefore, 
transient  combustibles  are  not  a 
concern. 

Located  in  fire  zone  118  are 
redundant  safe  shutdown  trains  of  DC 
equipment/inverter  room  heating 
ventilation  and  air  conditioning  (HVAC) 
(Component  Nos.  E16D,  E16E,  E16F). 
electrical  equipment  room  HVAC 
(Component  Nos.  E232A'76,  E16E/ 
E16F),  cable  spreading  room  HVAC 
(S74A/S75A,  S74B/S75B),  and  the 


auxiliary  building  exhaust  fan  (V8A, 
V8B).  In  addition,  the  cabling  and 
raceway  associated  with  this  equipment 
are  routed  in  this  fire  zone.  The 
conduits  and  the  associated  post-fire 
safe  shutdown  functions  (identified  in 
the  appendix]  are  separated  from  the 
redundant  train  in  this  fire  zone  by  a  25- 
minute  rated  fire  barrier  until  a 
horizontal  distance  of  10  feet  is  attained. 
All  other  post-fire  safe  shutdown 
equipment  (e.g.,  components,  power 
and  control  circuits,  and  power 
distribution  circuits)  located  in  this  fire 
zone  are  separated  from  their  redundant 
equipment  by  a  horizontal  distance  of 
greater  than  10  feet.  In  addition,  the 
space  between  the  equipment  is  free  of 
fixed  combustibles.  Since  this  fire  zone 
is  outdoors  and  the  in-situ  fire  load  is 
minimal,  there  is  reasonable  assurance 
that  any  fire  would  be  small  and  that  the 
required  post-fire  safe  shutdown 
equipment  protected  by  the  25-minute 
electrical  raceway  fire  barrier  system 
would  remain  free  of  fire  damage  until 
the  fire  burned  itself  out  or  was  detected 
by  plant  personnel  and  adequately 
controlled  and  suppressed  by  the  plant 
fire  brigade.  The  staff  has  determined 
that  licensee's  proposal  provides 
adequate  protection,  will  not  pose  an 
imdue  risk  to  public  health  and  safety, 
and  that  the  underlying  purpose  of  the 
rule  is  satisfied.  Therefore,  the  staff 
finds  the  Ucensee's  proposed  exemption 
for  this  area  to  be  acceptable. 

Fire  Zone  11»— Unit  4  Feedwater 
Platform  and  Fire  Zone  llfr— Unit  3 
Feedwater  Platform 

Fire  zones  113  and  116  are  the 
feedwater  platforms  for  Units  3  and  4, 
respectively.  These  platforms  are 
located  in  the  outdoor  area  on  elevation 
38'-0".  The  major  safe  shutdown 
equipment  located  in  each  of  these  fire 
zones  is  two  trains  of  auxiliary 
feedwater  control  valves  and  the 
auxiliary  building  supply  fans.  The  train 
A  valves  (three  valves)  are  located  above 
the  platform,  on  elevation  42'-0"  and 
the  train  B  valves  (three  valves)  are  on 
elevation  30-7".  They  are  separated  by 
a  Vt-inch  thick  steel  diecker-plate 
platform.  In  addition,  these  areas 
contain  the  associated  feedwater  and 
auxiliary  feedwater  systems  that 
penetrate  the  reactor  containment 
building.  The  area  is  bounded  on  two 
sides,  north  and  west,  by  concrete  walls. 
The  east  side  is  bounded  by  the 
respective  Unit  3  or  4  reactor 
containment  building.  The  south  side  is 
open  to  the  atmosphere  and  the  ceiling 
is  concrete.  The  redundant  post-fire  safe 
shutdown  trains  located  in  these  areas 
are  not  protected  by  an  automatic 
suppression  system.  However,  these  fire 
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zones  are  protected  by  UV  fire  detection 
capabilities,  manual  hose  stations,  and 
portable  fire  extinguishers. 

Where  there  are  intervening 
combustibles  between  redundant  safe 
shutdown  trains  or  the  required  post- 
flre  safe  shutdown  circuits  or  eqvupment 
(e.g.,  components,  power  and  control 
circuits,  and  power  distribution  circuits) 
are  not  separated  from  its  redimdant 
equipment  by  a  minimum  of  20  feet,  the 
equipment  is  protected  by  an  electrical 
raceway  Hre  barrier  system  with  a  25- 
minute  fire  resistive  rating.  The  raceway 
protected  by  electrical  raceway  fire 
barrier  systems  are  identified  in  the 
Appendix.  These  fire  zones  are  outdoor 
areas  and  the  in-situ  fire  load  is  low. 
Therefore,  there  is  reasonable  assurance 
that  if  a  fire  occurred  the  required  post- 
fire  safe  shutdown  equipment  protected 
by  the  25-minute  electrical  raceway  fire 
barrier  system  would  remain  free  of  fire 
damage  until  the  fire  was  automatically 
detected  and  then  controlled  and 
suppressed  by  the  plant  fire  brigade. 
The  staff  has  determined  that  licensee's 
proposal  provides  adequate  protection, 
will  not  pose  an  imdue  risk  to  public 
heahh  and  safety,  and  that  the 
underlying  purpose  of  the  rule  is 
satisfied.  Therefore,  the  staff  finds  the 
licensee's  proposed  exemption  fior  this 
area  to  be  acceptable. 

Fire  Zone  115— Unit  3  Main  Steam 
Platform  and  Fire  Zone  114— Unit  4 
Main  Steam  Platform 

These  two  outside  areas  are  located  at 
the  53'-6"  elevation.  The  major  safe 
shutdown  equipment  in  these  fire  zones 
consist  of  the  main  steam  isolation 
valves,  main  steam  isolation  valve 
bypass  valves,  and  the  atmospheric 
dump  valves.  The  redundant  main 
steam  isolation,  bypass  valves,  and 
atmospheric  diunp  valves  are  separated 
fix>m  each  other  by  approximately  28 
feet  center  to  center.  "The  redundant 
trains  located  in  these  areas  are  not 
protected  by  fixed  fire  suppression  or 
automatic  fire  detection  systems. 
Portable  fire  extinguishers  and 
standpipes  with  the  appropriate  hose 
stations  are  available  and  accessible. 

These  areas  are  open  to  the 
atmosphere  and  do  not  have  a  ceiling. 
Redundant  cables  are  separated 
horizontally  by  over  20  feet  free  off 
intervening  combustibles  and  are  routed 
in  steel  conduit.  Where  there  are 
intervening  combustibles  or  the 
required  post-fire  safe  shutdown 
equipment  (e.g.,  components,  power 
and  control  circuits,  and  power 
distribution  circuits)  is  not  separated 
from  its  redundant  equipment  by  a 
minimum  of  20  feet,  the  eqtiipmoat  is 
protected  by  a  electrical  raceway  fire 


barrier  system  with  a  25-minute  fire 
resistive  rating.  The  raceway  protected 
by  electrical  raceway  fire  barrier 
systems  are  identified  in  the  Appendix. 
Since  these  fire  zones  are  outdoor  areas 
and  the  in-situ  fire  load  is  low,  there  is 
reasonable  assurance  that  if  a  fire 
occurred,  it  would  be  small  and  the 
required  pott-fire  safe  shutdown 
equipment  protected  by  the  25-minute 
fire  barrier  system  would  remain  tree  of 
fire  damage  until  the  fire  burned  itself 
out  or  was  detected  by  plant  personnel 
and  controlled  and  suppressed  by  the 
plant  fire  brigade.  The  staff  has 
determined  that  licensee's  proposal 
provides  adequate  protection,  will  not 
pose  an  undue  risk  to  public  health  and 
safety,  and  that  the  imderlying  purpose 
of  the  rule  is  satisfied.  Therefore,  the 
staff  finds  the  licensee's  proposed 
exemption  fbr  this  area  to  be  acceptable. 

Fire  Zone  110 — ^Unit  4  Intake  Structure 
and  Fire  Zooe  120— Unit  3  Intake 
Structure 

The  Unit  3  and  4  intake  structures  are 
contiguous  and  are  designated  fire  zone 
119  (Unit  4)  and  fire  zone  120  (Unit  3) 
to  differentiate  between  the  units.  These 
fire  zones  are  outdoors  and  are  not 
boimded  by  walls  or  a  ceiling.  The  in- 
situ  combustible  inthese  fire  zones  is  a 
small  amount  of  lubricating  oil 
contained  in  the  motor  housings.  The 
fire  protection  features  provided  for 
these  zones  are  manual  fire  hose 
stations  and  portable  fire  extinguishers. 
These  fire  zones  are  protected  by 
automatic  UV  fire  detectors. 

Where  there  are  intervening 
combustibles  between  redundant 
shutdown  trains  or  the  required  post- 
fire  safe  shutdown  equipment  (e.g., 
components,  power  and  control  circuits, 
and  power  distribution  circuits)  is  not 
separated  from  its  redundant  equipment 
by  a  minimiun  of  20  feet,  the  equipment 
is  protected  by  an  electrical  raceway  fire 
barrier  system  with  a  25-minute  fire 
resistive  rating.  The  raceway  protected 
by  electrical  raceway  fire  barrier 
systems  are  identified  in  the  Appendix. 
Since  these  fire  zones  are  outdoor  areas 
and  the  in-situ  fire  load  is  low,  there  is 
reasonable  assurance  that  if  a  fire 
occurred,  the  required  post-fir^^fe 
shutdown  equipment  protected  hy  the 
25-minute  fire  barrier  system  would 
remain  free  of  fire  damage  and  that  the 
fire  would  be  automatically  detected 
and  adequately  controlled  and 
suppressed  by  the  plant  fire  brigade. 
The  staff  has  determined  that  licensee's 
proposal  provides  adequate  protection, 
will  not  pose  an  imdue  risk  to  public 
health  and  lafety,  and  that  the 
underlying  purpose  of  the  rule  is 
satisfied.  'Therefore,  the  staff  finds  the 


licensee's  proposed  exemption  for  this 
area  to  be  acceptable. 

Fire  Zone  143—Unit  3  Emergency 
Diesel  Generator  Roof 

The  major  safe  shutdown  equipment 
on  the  Unit  3  emergency  diesel 
generator  building  roof  consists  of  the 
emergency  diesel  generator  exhaust 
silencera.  The  roof  construction  is 
concrete  without  an  asphalt  roof 
membrane.  There  are  no  in-situ 
combustibles  located  in  this  fire  zone; 
therefore,  intervening  combustibles 
between  redimdant  safe  shutdoMm 
equipment  is  not  a  concern. 

AH  post-fire  safe  shutdown 
equipment  (e.g..  components,  {rawer 
and  control  circuits,  and  power 
distribution  circuits)  located  in  this  fire 
zone  is  separated  from  its  redundant 
equipment  by  a  horizontal  distance  of 
greater  than  10  feet.  The  space  between 
the  equipment  is  free  of  fixed 
combustibles.  Therefore,  the  licensee  is 
relying  on  spadal  separation  in  lieu  of 
physical  protection  (e.g.,  raceway  fire 
baniere)  and  has  determined  that  the 
use  of  raceway  fire  barriers  to  assure 
that  one  train  of  required  safe  shutdown 
equipmcAnt  remains  free  of  fire  damage 
is  not  required  in  this  fire  zone  to 
provide  reasonable  assurance  the 
equipment  would  be  available.  Since 
this  fire  zone  is  outdoors  and  there  are 
no  in-situ  combustibles,  there  is 
reasonable  assurance  that  any  fire  in 
this  area  would  be  small  and  that  the 
required  10-foot  separation  of  redundant 
safe  shutdown  trains  would  maintain 
one  train  free  of  fire  damage  until  the 
fire  burned  itself  out  or  was  detected  by 
plant  personnd  and  controUed  and 
suppressed  by  the  plant  fire  brigade. 
The  staff  has  determined  that  licensee's 
proposal  provides  adequate  protection, 
will  not  pose  an  imdue  risk  to  public 
health  and  safety,  and  that  the 
imderlying  purpose  of  the  rule  is 
satisfied.  Therefore,  the  staff  finds  the 
licensee's  proposed  exemption  for  this 
area  to  be  acceptable. 

Generic  Application  of  Ahemative 
Physical  and  Spacial  Separation  Fire 
Protection  Schemes 

The  licensee  requested  that  the  staff 
approve  an  exempticm  to  use  any  of  the 
following  generic  protection  schemes  in 
lieu  of  installing  the  3-hoiur  fire  barriera 
required  by  Appendix  R,  Section 
III.G.2.a,  in  any  outdoor  fire  zone 
(excluding  the  turbine  building): 

•  Separation  of  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  west  of  the  open 
turbine  building  structure  column  line 
A  by  1-hour  rated  fire  barriers  until  a 
horizontal  distance  of  20  feet  is  attained. 
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•  Separation  of  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  by  25-minute  rated  fire 
barriers  until  a  horizontal  distance  of  20 
feet  is  attained. 

•  For  rooftop  fire  zones,  separation  of 
cables  and  equipment  and  associated 
nonsafety  circuits  of  redundant  trains  by 
25-minute  rated  fire  barriers  until  a 
horizontal  distance  of  10  feet  is  attained. 

•  Separation  of  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  by  a  radiant  energy 
heat  shield  having  an  equivalent  30- 
minute  fire  rating  until  a  horizontal 
distance  of  20  feet  is  attained. 

By  letter  dated  October  31, 1997,  the 
licensee  submitted  its  technical  bases 
for  these  protection  schemes.  In  certain 
cases,  the  staff  may  find  these  schemes 
an  acceptable  alternative  to  the  specific 
requirements  of  Section  lU.G  of 
Appendix  R  to  10  CFR  Part  50. 
However,  in  responding  to  the  staffs 
request  for  additional  information-of 
June  16, 1997,  and  to  the  request  made 
during  the  meeting  between  the  NRC 
staff  and  the  licensee  on  July  7. 1997, 
the  licensee  did  not  submit  an  analysis 
for  each  fire  zone  which  identifies  the 
post-fire  safe-shutdown  equipment  (e.g., 
ccMnponents,  po%ver  and  control  circuits, 
and  power  distribution  circuits)  in  the 
zone,  their  relative  safe  shutdown 
importance,  how  the  equipment  is 
protected,  including  detailed 
evaluations  of  the  fire  hazards  and  the 
potential  worst-case  fires  that  may 
occiir.  Therefore,  the  staff  cannot 
evaluate  the  generic  acceptability  of 
these  schemes  or  whether  the 
application  of  a  specific  protection 
scheme  would  provide  reasonable 
assurance  that  one  train  of  safe 
shutdown  equipment  (e.g.,  components, 
power  and  control  circuits,  and  power 
distribution  circuits)  would  be  free  of 
fire  damage.  Without  a  plant-specific 
fire-zone-by-fire-zone  fire  hazards 
analysis  to  support  the  use  of  these 
protection  schemes  on  a  case-by-case 
basis,  the  staff  cannot  assess  the 
acceptability  of  these  plant 
configiuBtions  and  their  ability  to 
provide  an  adequate  level  of  fire  safety 
consistent  with  the  imderlying  piupose 
of  Section  III.G  of  Appendix  R  to  10  CFR 
Part  50.  However,  additional 
information  was  recently  submitted  by 
the  licensee  and  these  remaining  zones 
are  being  evaluated  separately. 

Conclusions 

On  the  basis  of  its  evaluation  and 
review  that  included  a  site  walkdown  of 
the  fire  zones,  the  staff  concludes  the 
follov\ring: 


For  fire  zone  47  (Unit  4  CCW)  and  fire 
zone  54  (Unit  3  CCW  room),  the  use  of 
a  25-minute  fire  rated  electrical  raceway 
fire  barrier  system  in  lieu  of  a  1-hour 
fire  barrier  system  as  required  by 
Section  in.G.2  of  Appendix  R  to  10  CFR 
part  50  provides  an  adequate  level  of 
fire  safety,  poses  no  undue  risk  to  public 
health  and  safety,  meets  the  underlying 
purpose  of  the  rule  and  is,  therefore, 
acceptable. 

For  fire  zone  113  (Unit  4  feedwater 
platform),  fire  zone  116  (Unit  3 
feedwater  platform),  fire  zone  119  (Unit 
4  intake  structure),  and  fire  zone  120 
(Unit  3  intake  structiu«),  the  use  of  25- 
minute  fire  barriers  to  separate  cables 
and  equipment  andassociated  nonsafety 
circuits  of  redundant  trains  until  a 
horizontal  distance  of  20  feet  free  of 
intervening  combustibles  is  attained 
provides  an  adequate  level  of  fire  safety, 
poses  no  imdue  risk  to  public  health 
and  safety,  meets  the  underlying 
purpose  of  the  rule  and  is,  therefore, 
acceptable. 

For  fire  zone  115  (Unit  3  main  steam 
platform)  and  fire  zone  114  (Unit  4  main 
steam  platform),  the  use  of  25-minute 
fire  barriers  to  separate  cables  and 
equipment  and  associated  nonsafety 
circuits  of  redundant  trains  until  a 
horizontal  distance  of  20  feet  free  of 
intervening  combustibles  is  attained 
provides  an  adequate  level  of  fire  safety, 
poses  no  undue  risk  to  public  health 
and  safety,  meets  the  underlying 
purpose  of  the  rule  and  is,  therefore, 
acceptable. 

For  fire  zone  143  (Unit  3  emergency 
diesel  generator  roof)  and  fire  zone  118 
(control  and  auxiliary  building  roof),  the 
use  of  25-minute  fire  barriers  to  separate 
cables  and  equipment  and  associated 
nonsafety  circuits  of  redundant  trains 
until  a  horizontal  distance  of  10  feet  free 
of  intervening  combustibles  is  attained 
provides  an  adequate  level  of  fire  safety, 
poses  no  undue  risk  to  public  health 
and  safety,  meets  the  imderlying 
purpose  of  the  rule  and  is,  therefore, 
acceptable. 

For  fire  zone  106R,  based  on  the 
imcertain  combustibility  and 
indeterminate  fire  classification  of  the 
built-up  asphalt  roof  design,  with 
respect  to  the  use  of  25-minute  fire 
bairiers  to  separate  cables  and 
equipment  and  associated  nonsafety 
circuits  of  redimdant  trains  until  a 
horizontal  distance  of  10  feet  bee  of 
intervening  combustibles  is  attained,  the 
staff  cannot  determine  if  an  adequate 
level  of  fire  safety  would  be  provided 
and  the  exemption  request  is,  therefore, 
unacceptable.  The  licensee's  request  for 
exemption  for  this  fire  zone  is  denied. 


Without  a  specific  analysis  for  each 
fire  zone  which  identifies  the  post-fire 
safe  shutdown  equipment  (e.g., 
components,  power  and  control  circuits, 
and  power  distribution  circuits)  in  the 
zone,  their  relative  safie  shutdown 
importance,  and  how  the  equipment  is 
protected  (including  detailed 
evaluations  of  the  fire  hazards  and  the 
potential  worst-case  fires  that  may 
occur),  the  staff  cannot  evaluate  the 
acceptability  of  the  generic  protection 
schemes  or  whether  the  application  of  a 
specific  protection  scheme  provides  the 
reasonable  assurance  needed  to  satisfy 
the  underlying  purpose  of  Section 
ni.G.2  of  Appendix  R  to  10  CFR  part  50. 
Therefore,  the  staff  finds  the  generic 
applicability  of  these  protection 
schemes  to  outdooi  areas  unacceptable 
at  this  time.  However,  additional 
information  was  recently  submitted  by 
the  licensee  and  these  remaining  zones 
are  being  evaluated  separately. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  Exemption  for  fire  zones 
47,  54,  113, 114, 115,  116, 118, 119, 120. 
and  143  will  not  have  a  significant  efEact 
on  the  quality  of  the  human 
environment  (63  FR  8695). 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  seouity.  In  addition,  special 
circumstances  are  present  in  that 
application  of  the  regulation  in  these 
particular  circiunstances  is  not 
necessary  to  achieve  underlying 
purpose  of  the  rule  which  is  to  provide 
reasonable  assurance  that  one  safe 
shutdown  train  and  its  associated 
circuits  used  to  achieve  and  maintain 
safe  shutdown  are  free  of  fire  damage. 
Therefore,  the  Commission  hereby 
grants  Florida  Power  and  Light 
Company  an  exemption  frY>m  the 
requirements  of  Section  in.G.2.a  of 
Appendix  R  to  10  CFR  part  50,  as 
requested  in  the  submittal,  for  fire  zones 
47, 54, 113, 114, 115, 116. 118, 119, 120, 
and  143.  This  exemption  is  effective 
upon  issuance.  The  exemption  for  fire 
zone  106R  is  denied.  The  exemption 
requested  for  the  remaining  fire  zones  is 
being  evaluated  separately. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  February  1998. 

Samuel  J.  Collins, 

Director  Office  of  Nuclear  Beoctor  Regulation. 
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Post-fire  Safe  Shutdown  Functions— Raceway/Cables  and  Components  Requiring  Fire  Barrier  Protection 

[Turkey  Point  Units  3  and  4] 


Fire  zone 


aO  47  .. 
0/D54  .. 
0/D  113 


Ort)113 
C/D116 


0/D  114 


0/D115 


System 


CCW 
CCW 
AFW 


AFW 
AFW 


MSS 


MSS 


Contponent  ID 


4P211B 
3P211B 
CV-4-2816 

CV-4-2817 


CV-4-2818 
CV-4-2831 


CV-4-2832 


CV-4-2833 


CV-+-2833 

CV-3-2816 
CV-3-2817 

CV-3-2818 

POV-4-2604B 

POV-4-2605B 

POV-4-2606B 

POV-3-2604B 


POV-3-2605B 


POV-3-2606B 


UMI 


Protected 
raceway  ID 


4N1361 

3N1372 

4K369 

4K323 

4K379 

4K265 

4K612 

4K614 

4K389 

4K1065 

4K1244 

PB4519 

TB4835 

4K1240 

TB4836 

4K1243 

4K1407 

4K1408 

4K1240 

4K1243 

TB4835 

4K1068 

4K1244 

PB4519 

TB4835 

4K1407 

4K1409 

4K1240 

4K1243 

TB4835 

4K1066 

4K1244 

PB4519 

TB4836 

4K1407 

4K1410 

3K368 

3K369 

3K574 

3K576 

3K577 

3K568 

3K570 

3K585 

4K1403 

4K1514 

4K1518 

4K1402 

4K1515 

4K1518 

4K1401 

4K1517 

4K1518 

3K1624 

3K1841 

3K1843 

3K1845 

PB3946 

PB3947 

3K1624 

3K1841 

3K1843 

3K1&45 

PB3946 

PB3947 

3K1623 

3K1844 

3K1622 

3K1841 

3K1842 


Cable  function 


CCW  pump  control. 
CCW  pump  control. 
AFW  flow  control  valve  confrol. 


AFW  ftow  control  valve  control. 


AFW  flow  control  valve  control. 


Main  Steam  isolation  valve  control 


Main  Steam  isolation  valve  control. 
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Post-fire  Safe  Shutdown  Functions— Raceway/Cables  and  Components  Requiring  Fire  Barrier 

Protection— Continued 

[Turkey  Point  Units  3  and  4] 


Fire  zone 

System 

Component  ID 

Protected 
raceway  10 

Cable  function 

0/D  118  ... 
0/D119... 

O/D  120  ... 

HVAC 
OV 

ICW 

E16F 
4P9B 

3P9B 

PB3946 

4J1195 

4R067 

4R077 

3R067 

3R077 

Oainverter  HVAC  E16F  Power. 
ICW  Pump  4P-9B  Power. 

ICW  Pump  3P-9B  Power. 

(FR  Doc.  98-5712  Filed  3-4-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

PA  97-067] 

In  the  Matter  of  Julian  H.  McGriff; 
Order  Prohibiting  Involvement  in  NRC- 
Uceneed  Activltiet;  Effective 
Immediately 

I 

Diiring  the  period  of  April  1996 
through  Manm  5, 1997,  JuUan  H. 
McGriff  was  employed  by  Southern 
Nuclear  Operating  Company,  Inc.  (SNC 
or  licensee)  at  its  Joseph  M.  Farley 
Nuclear  Plant  as  an  Emergency 
Preparedness  Technician.  SNC  holds 
License  Nos.  NPF-2  and  NPF-8  for 
Joseph  M.  Farley  Nuclear  Plant  Units  1 
and  2  issued  by  the  Nuclear  Regulatory 
Commission  (NRCor  Commission) 
piu-suant  to  10  CFR  Part  50  on  June  25, 
1977,  and  March  31, 1981,  respectively. 
The  licenses  authorize  SNC  to  operate 
the  Joseph  M.  Farley  Nuclear  Plant  (FNP 
or  licensee)  Units  1  and  2  in  accordance 
with  the  conditions  specified  therein. 

n 

During  an  audit  conducted  by  the 
licensee  for  the  period  November  25, 
1996,  through  February  19, 1997,  an 
inconsistency  was  identified  relating  to 
the  doounentation  associated  with  the 
monthly  check  of  a  self-contained 
breathing  apparatus  (SCBA)  on  the  83 
foot  elevation  of  the  FNP  Unit  2 
Auxiliary  Building.  The  monthly  check 
was  required  by  Procedure  FNP-O-HP 
16,  Emergency  Equipment  and  SuppUes, 
Revision  31.  Subsequently,  the  licensee 
performed  a  more  in-depUi  investigation 
and  determined  that  a  I)ecember  17, 
1996  inspection,  dociunented  by  Mr. 
Julian  H.  McGriff,  had  not  been 
conducted.  The  licensee  identified 
approximately  36  additional 
discrepancies  in  the  docimientation 
associated  with  Mr.  McGrifTs 
inspections  of  emergency  equipment. 


Specifically,  the  licensee  identified 
instances  where  inventory  checklists 
were  completed  on  dates  different  from 
the  date  the  inspections  were  actually 
conducted,  the  deliberate  misdating  of 
checkhsts,  and  the  completion  of 
checklists  for  inspections  never 
conducted.  Mr.  McGriff  was  terminated 
from  employment  with  SNC  on  March 
5, 1997. 

On  June  30, 1997,  the  NRC  Office  of 
Investigations  (01)  completed  an 
investigation  of  the  alleged  falsification 
of  emergency  preparedness  checldists 
by  Mr.  McGriff.  OI,  in  Report  No.  2-97- 
005,  concluded  that  during  the  period 
April  1996  through  January  1997,  Mr. 
McGriff  failed  to  conduct  at  least  three 
required  inspections  and  deliberately 
falsified  at  least  four  checklists.  The 
finding  was  based  on  the  fact  that 
inventory  checklist  documentation  did 
not  coincide  with  plant  access  records 
for  Mr.  McGriff,  w^ch  indicated  that 
entries  were  not  made  into  the 
documented  areas  on  the  dates 
indicated  on  the  checklists.  Specifically, 
based  on  plant  access  data,  the 
following  checklist  entries  were 
falsified:  (1)  a  December  17, 1996,  entry 
for  an  inspection  of  the  SCBA  on  the  83 
foot  elevation  of  the  FNP  Unit  2 
Auxiliary  Building  that  was 
dociimented  but  not  performed;  (2)  a 
July  12, 1996,  entry  for  an  inspection  of 
the  SCBA  in  the  Diesel  Generator 
Building  that  was  not  performed;  (3)  an 
entry  for  an  inspection  of  emergency 
supplies  located  in  the  Auxiliary 
Building  that  was  intentionally 
documented  as  being  performed  on 
September  4, 1996,  due  to  admonitions 
irom  Mr.  McGriff's  supervisor  regarding 
the  timeliness  of  inventory  checks, 
when  it  was  actually  performed  on 
September  30, 1996;  and  (4)  a 
September  30, 1996,  entry  for  an 
inspection  of  SCBAs  in  the  Diesel 
Generator  Building  that  was  never 
performed.  Numerous  other  instances 
where  documentation  did  not  coincide 
with  plant  access  records  for  Mr. 
McGriff  were  also  identified. 


FNP  Technical  Specification  (TS) 
6.8. l.e  requires  that  written  procedures 
be  established  and  implemented  for 
Emergency  Plan  implementation. 
Emergency  Plan  Implementing 
Procedure  FNP-0-^3P-16.0,  Emergency 
Equipment  and  Supplies,  Revision  31 
requires  periodic  inventory  verification 
of  emergency  equipment  and  supplies. 
Records  associated  with  FNP-0-EIP- 
016,  a  safety  related  procedure  at  Farley, 
are  required  to  be  maintained  in 
accordance  with  Section  17.2  of  the 
licensee's  10  CFR  Appendix  B  required 
QuaUty  Assurance  Operations  Manual, 
Revision  32.  The  checklists,  that  are  to 
be  completed  pursuant  to  FNP-0-EIP- 
016,  are  required  to  be  maintained  for 
the  lifetime  of  the  plant  in  accordance 
with  Section  6.7  of  licensee  procedure 
FNP-O-AP-4,  Control  of  Plant  Records. 
Revision  18.  FNP-O-AP-4  implements 
item  l.h  of  Appendix  A  to  Regulatory 
Guide  1.33,  dated  1978,  and  is  required 
to  be  established,  implemented  and 
maintained  in  accordance  with  TS 
6.8.1.a.  The  failure  to  perform  the 
emergency  equipment  inventories  as 
prescribed  by  FNP  procedures  is  a 
violation  of  TS  6.8.1.e.  In  addition,  10 
CFR  50.9(a)  states,  in  part,  that 
information  required  by  the 
Commission's  regulations  to  be 
maintained  by  the  licensee  shall  be 
complete  and  accurate  in  all  material 
respects.  The  failure  of  SNC  to  maintain 
complete  and  accurate  records  of 
emergency  equipment  inspections  due 
to  Mr.  McGriff's  felsification  of 
inventory  checklists  is  a  violation  of  10 
CFR  50.9(a).  The  inaccuracy  of  these 
records  is  material  because  the  licensee 
and  the  NRC  relied  upon  them  to 
determine  the  availability  and  status  of 
emergency  equipment. 

On  August  22, 1997,  the  NRC  sent  a 
letter  to  Mr.  McGriff  advising  him  that 
his  actions  appeared  to  be  in  violation 
of  10  CFR  50.5,  "Deliberate 
Misconduct."  10  CFR  50.5,  in  part, 
prohibits  an  employee  of  a  licensee  irom 
(1)  engaging  in  deliberate  misconduct 
that  causes  a  licensee  to  be  in  violation 
of  any  rule  or  regulation  or  Ucense 
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condition  or  limitation  of  any  license 
issued  by  the  Commission:  or  (2) 
deliberately  submitting  to  a  licensee 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccurate  in  some  respect  material  to 
the  NRC. 

Mr.  McGriff  was  offered  the 
opportunity  to  either  attend  a 
predecisional  enforcement  conference 
or  respond  to  the  apparent  violation  in 
writing.  After  being  granted  an 
extension,  Mr.  D.  Lewis  Terry,  Esquire, 
on  behalf  of  Mr.  McGriff,  responded  by 
letter  dated  October  28, 1997.  to  the 
apparent  violation  admitting  that 
several  of  the  inspections  for  which  Mr. 
McGriff  was  responsible  were  not 
conducted  and  explaining  the  various 
discrepancies  in  Mr.  McGriff  s 
documentation  of  the  inventories.  The 
explanation  of  the  discrepancies  did  not 
refute  the  violations,  but  merely 
provided  Mr.  McGriff  s  rationale  for 
why  he  chose  not  to  perform  the 
required  emergency  equipment 
inventories  and  why  documentation  of 
inventories  did  not  match  his  plant 
access  records.  Notwithstanding  this 
explanation,  the  result  was  that  records 
indicated  completed  inventories  which 
were  not  performed  on  the  dates 
specified.  Mr.  McGriff  made  no  attempt 
to  indicate  to  either  his  supervisor  or 
document  that  he  was  not  completing 
the  records  at  the  time  of  the 
inspections.  In  addition,  he  failed  to 
annotate  records  to  explain  his 
assumptions  and  expectations  rather 
than  perform  certain  required 
emergency  equipment  inventories  based 
on  visual  observation. 

Ill 

Based  on  the  above,  it  appears  that 
Mr.  McGriff  engaged  in  deliberate 
misconduct  when  he  failed  to  perform 
certain  required  inspections  of 
emergency  equipment  and  deUberately 
falsified  inventory  checklists  that  SNC 
and  the  NRC  relied  upon  to  determine 
the  availability  and  status  of  emergency 
equipment.  Mr.  McGriff  s  deliberate 
misconduct  caused  the  licensee  to  be  in 
violation  of  FNP  TS  6.8.1.e  and  10  CFR 
50.9(a)  and  is,  therefore,  a  violation  of 
10  CFR  50.5(a)(1)  and  (2).  The  NRC 
must  be  able  to  rely  on  licensees  and 
their  employees  to  fully  comply  with 
NRC  requirements,  including  plant 
procedural  requirements  which  ensure 
the  availability  and  operability  of 
equipment  used  in  emergency  situations 
and  requirements  to  maintain  records 
that  are  complete  and  accurate  in  all 
material  respects.  Mr.  McGriffs 
deliberate  misconduct,  that  caused  the 
licensee  to  violate  TS  6.8.1.e  and  10 
CFR  50.9(a),  raises  serious  doubt  as  to 


whether  he  can  be  relied  upon  to 
comply  with  NRC  requirements  and  to 
provide  complete  and  accurate 
information  to  the  NRC. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  Commission 
requirements  and  that  public  health  and 
safety  will  be  protected  if  Mr.  McGriff 
were  permitted  to  be  involved  in  NRC- 
Ucensed  activities  at  this  time. 
Therefore,  public  health,  safety  and 
interest  require  that  Mr.  McGriff  be 
prohibited  from  any  involvement  in 
NRC-licensed  activities  for  a  period  of 
three  years  from  the  date  of  his 
dismissal  from  SNC,  March  5, 1997. 
and.  if  he  is  currently  involved  with 
another  licensee  in  performing  NRC- 
licensed  activities,  he  must  immediately 
cease  such  activities  and  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  Order  to  tlie  employer. 
Additionally.  Mr.  McGriff  is  required  to 
notify  the  NRC  of  his  first  employment 
in  NRC-licensed  activities  for  one  year 
following  the  prohibition  period. 
Furthermore,  pursuant  to  10  CFR  2.202. 
I  find  that  the  significance  of  Mr. 
McGriff  s  conduct  described  above  is 
such  that  the  public  health,  safety  and 
interest  reauire  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  Sections 
103, 161b,  161i,  161o.  182  and  186  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202, 10  CFR 
50.5  and  10  CFR  150.20,  It  is  hereby 
ordered  effective  immediately,  that: 

A.  Mr.  Julian  H.  McGriff  is  prohibited 
until  March  5,  2000,  from  engaging  in  or 
exercising  control  over  individuals 
engaged  in  NRC-licensed  activities.  If 
Mr.  McGriff  is  currently  involved  in 
NRC-licensed  activities,  he  must 
immediately  cease  such  activities. 
Inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  employer, 
and  provide  a  copy  of  this  Order  to  the 
employer.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC.  including,  but  not 
Umited  to,  those  activities  of  Agreement 
State  Ucensees  conducted  pursuant  to 
the  authority  panted  by  10  CFR  150.20. 

B.  For  a  penod  of  one  year  following 
the  period  of  prohibition  set  forth  in 
Paragraph  IV.A  above,  Mr.  Julian  H. 
McGriff  shall,  within  20  days  of  his 
acceptance  of  his  first  employment  offer 
involving  NRC-licensed  activities  as 
defined  in  Paragraph  IV.A  above, 
provide  notice  to  the  Director,  Office  of 


Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
of  the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  is,  or  will  be,  involved  in 
NRC-licensed  activities.  The  notice  shall 
include  a  statement  of  his  conunitment 
to  compliance  with  regulatory 
requirements  and  the  basis  for  why  the 
Commission  should  have  confidence 
that  he  will  now  comply  with 
applicable  NRC  requirements. 

The  Director,  Office  of  Enforcement, 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  McGriff  of  good 
cause. 


hi  accordance  with  10  CFR  2.202,  Mr. 
McGriff  must  submit  an  answer  to  this 
Order,  and  may  request  a  hearing  on 
this  Order,  wi&in  20  days  of  the  date  of 
this  Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  imder  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  McGriff 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Rulemakings  Adjudications  Staff. 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
to  the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  U,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW, 
Suite  23T85,  Atlanta,  Georgia  30303  and 
to  Mr.  McGriff  if  the  answer  ot  hearing 
request  is  by  a  person  other  than  Mr. 
McGriff.  If  a  person  other  than  Mr. 
McGriff  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
McGriff,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
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shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  Mr. 
McGriff  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  February  1998. 

Ashok  C.  Thadani, 

Acting  Deputy  Executive  Director  for 
Regulatory  Effectiveness. 

(PR  Doc.  98-5711  Filed  3-4-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  5(M24  and  50-425] 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al.;  Notice  of  Withdrawal  of 
Application  for  Amendments  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Southern  Nuclear 
Operating  Company,  Inc.,  et  al.  (the 
licensee),  to  partially  withdraw  its  May 
1, 1995,  application  for  proposed 
amendments  to  Facility  Operating 
License  Nos.  NPF-68  and  NPF-81  for 
the  Vogtle  Electric  Generating  Plant 
(VEGP),  Unit  Nos.  1  and  2,  respectively, 
located  at  the  licensee's  site  in  Burke 
County,  Georgia.  The  May  1, 1995, 
application  was  supplemented  by  letters 
dated  August  3  and  9,  September  22, 
November  20  and  December  21, 1995, 
January  26  and  30,  February  19  and  29, 
March  5  and  12,  May  6,  Jime  17,  August 
23,  and  September  13, 1996. 

The  proposed  amendments  would 
have  revised  the  Technical 
Specifications  (TS)  related  to  allowed 


outage  times  for  the  Containment  Spray 
and  Cooling  Systems,  TS  3.6.6. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  published  in 
the  Federal  Register  on  September  7, 
1995  (60  FR  46633).  However,  by  letter 
dated  February  17, 1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  1, 1995,  and  the 
supplements  previously  stated,  and  the 
licensee's  letter  dated  February  17, 
1998,  which  partially  withdrew  the 
application  for  license  amendments, 
liie  above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  E)C,  and  at  the  local  public 
document  room  located  at  the  Burke 
County  Library,  412  Fourth  Street, 
Waynesboro,  Georgia. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  February  1998. 

For  the  Nuclear  Regulatory  Ck>nunission. 
David  H.  JafiGe, 

Senior  Project  Manager,  Project  Directorate 
n-2,  Division  of  Heactor  Projects — I/U,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-5714  Filed  3-4-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-254  and  50-265] 

Commonwealth  Edison  Company  and 
Midamerican  Energy  Company  (Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2);  Environmental  Asseesment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-29  and  DPR-30,  issued  to 
Commonwealth  Edison  Company  (the 
licensee),  for  operation  of  the  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  located  in  Rock  Island  County, 
Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  70.24,  which  requires  in  each  area 
in  which  special  nuclear  material  is 
handled,  used,  or  stored  a  monitoring 
system  that  will  energize  clear  audible 
alarms  if  accidental  criticality  occurs. 
The  proposed  action  would  also  exempt 
the  licensee  from  the  requirements  to 


maintain  emergency  procedures  for  each 
area  in  which  this  licensed  special 
nuclear  material  is  handled,  used,  or 
stored  to  ensure  that  all  personnel 
withdraw  to  an  area  of  safety  upon  the 
sounding  of  the  alarm,  to  familiarize 
personnel  with  the  evacuation  plan,  to 
designate  responsible  individuals  for 
determining  the  cause  of  the  alarm,  and 
to  place  radiation  survey  instnmients  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensees'  appUcation  for 
exemption  dated  October  27, 1997. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that  if  a  chticaUty  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant,  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  onsite  in  any  given 
location  is  small  enough  to  preclude 
achieving  a  critical  mass.  Because  the 
fuel  is  not  enriched  beyond  5.0  weight 
percent  uranium-235,  and  because 
commercial  nuclear  plant  Ucensees  have 
procedures  and  features  that  are 
designed  to  prevent  inadvertent 
criticality,  the  staff  has  determined  that 
it  is  unlikely  that  an  inadvertent 
criticality  could  occur  due  to  the 
handling  of  special  nuclear  material  at 
a  commercial  power  reactor.  Therefore, 
the  requirements  of  10  CFR  70.24  are 
not  necessary  to  ensure  the  safety  of 
personnel  during  the  handling  of  special 
nuclear  materials  at  commercial  power 
reactors. 

Environmental  Impacts  of  the  Proposed 

Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  the  Quad  Cities 
Technical  Specifications,  the  design  of 
the  fuel  storage  racks  providing 
geometric  spacing  of  hiel  assembUes  in 
their  storage  locations,  and 
administrative  controls  imposed  on  fuel 
handling  procedures. 

The  proposed  exemption  would  not 
result  in  an  increase  in  the  probability 
or  consequences  of  accidents,  affect 
radiological  plant  effiuents,  or  cause  any 
significant  occupati(Hial  exposures. 
Therefore,  there  are  no  radiological 
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impacts  associated  with  the  proposed 
exemption. 

The  proposed  exemption  wo\ild  not 
result  in  a  change  in  nonradiological 
effluents  and  will  have  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
airrent  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  related  to  the  operation  of 
Quad  Cities  dated  September  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  16,  1990,  the  staff  consulted 
with  the  Illinois  State  official,  Frank 
Niziolek,  of  the  Illinois  Department  of 
Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensees'  letter 
dated  October  27, 1997.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
located  at  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Dixon  Public  Library,  221  Hennepin 
Avenue,  Dixon.  Illinois  61021. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  February  1998. 


For  the  Nuclear  ReguJatory  Commission. 
Robert  A.  Gapra, 

Director,  Project  Directorate  IJI-2,  Division 
of  Reactor  Projects  IIVJV,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  98-5710  Filed  3-4-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISaON 

[Docket  Noe.  50-327  and  50-328] 

Sequoyah  Nuclear  Plant,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conmiission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-77  and  DPR-79  for  the 
Sequoyah  Nuclear  Plant  (SQN),  Units  1 
and  2,  respectively,  issued  to  the 
Tennessee  Valley  Authority  (the 
licensee). 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  response  to 
the  licensee's  appHcation  dated 
December  1, 1997,  for  exemption  from 
the  requirements  of  10  CFR  50.71(e)(4) 
regarding  submission  of  revisions  to  the 
updated  Pinal  Safety  Analysis  Report 
(FSAR),  which  could  also  affect  the 
schedule  for  submitting  design  change 
reports  for  facility  changes  made  under 
10  CFR  50.59  for  SQN.  Under  the 
proposed  exemption  the  licensee  would 
schedule  updates  to  the  single,  unified 
FSAR  for  the  two  units  based  on  the 
refueling  cycle  of  Unit  2. 

The  Need  for  the  Proposed  Action 

The  Code  of  Federal  Regulations,  10 
CFR  50. 7t (e)(4),  requires  licensees  to 
submit  updates  to  their  FSAR  annually 
or  within  6  months  after  each  refueling 
outage  pr6viding  that  the  interval 
between  successive  updates  does  not 
exceed  24  months.  Since  Units  1  and  2 
share  a  common  FSAR.  the  licensee 
must  update  the  same  docimient 
annually  or  within  6  months  after  a 
refueling  outage  for  either  unit.  The 
underlying  purpose  of  the  rule  was  to 
relieve  licensees  of  the  burden  of  filing 
annual  FSAR  revisions  while  assuring 
that  such  revisions  are  made  at  least 
every  24  months.  The  Commission 
reduced  the  burden,  in  part,  by 
permitting  a  licensee  to  submit  its  FSAR 
revisions  6  months  after  refueling 
outages  for  its  facility,  but  did  not 
provide  for  multiple  unit  facilities 
sharing  a  common  FSAR  in  the  rule. 


Rather,  the  Commission  stated  that 
"With  respect  to  the  concern  about 
multiple  fedHties  sharing  a  common 
FSAR.  licensees  will  have  maximimi 
flexibility  for  scheduling  updates  on  a 
case-by-case  basis."  57  FR  39355  (1992). 
Allowing  the  exemption  would 
maintain  the  UFSAJR  current  within  24 
months  of  the  last  revision  and  would 
not  exceed  a  24-month  interval  for 
submission  of  the  10  CFR  50.59  design- 
change  report  for  either  unit,  if  this  is 
submitted  with  the  FSAR  revision. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  it  involves 
administrative  activities  unrelated  to 
plant  operation. 

The  proposed  action  will  not  result  in 
an  increase  in  the  probability  or 
consequences  of  accidents  or  result  in  a 
change  in  occupational  exposure  or 
offsite  dose.  Therefore,  there  are  no 
radiological  impacts  associated  with  the 
proposed  action. 

The  proposed  action  will  not  result  in 
a  change  in  nonradiological  plant 
effluents  and  will  have  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no 
environmental  impacts  associated  with 
this  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  action,  the 
staff  considered  denial  of  the  proposed 
action.  Denial  of  the  exemption  would 
resuh  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
exemption  and  this  alternative  are 
similar. 

Alternative  Use  of  Resources: 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  SQN  dated  February  13, 1974. 

Agencies  and  Persons  Contacted: 

In  accordance  with  its  stated  policy, 
on  January  29,  1998,  the  staff  consulted 
with  the  Tennessee  State  official 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 
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Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for  the 
exemption  dated  December  1, 1997, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Docimient 
Room,  Gehnan  Building,  2120  L  Street, 
NW.,  Washington  DC,  and  at  the  local 
pubhc  dociunent  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  February,  1998. 

For  the  Nuclear  Regulatory  Commission. 

Fradarick  J.  Hebdon, 

Director.  Project  Directorate  11-3,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  98-5713  Filed  3-4-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  Number  030-14626;  Ueenaa 
Number:  37-00062-07] 

Department  of  Veterans  Affairs  Medical 
Center  (Philadelphia,  PA);  Receipt  of 
Petition  for  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  January  28, 1998,  Ann  Lovell 
(Petitioner)  has  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  take 
immediate  action  to  suspend  or  revoke 
the  NRC  license  issued  to  the 
Philadelphia  Veterans  Administration 
Medical  Center  (PVAMC).  As  grounds 
for  her  request,  the  Petitioner  asserts 
that  the  PVAMC  executive  management 
is  operating  in  a  manner  that  has  the 
potential  to  present  a  significant  danger 
to  Medical  Center  patients,  staff,  and  the 
general  public.  Specifically,  the 
Petitioner  asserts  that  there  has  been  a 
consistent  pattern  of  NRC  violations 
occiuring  within  the  Medical  Center  for 
which  PVAMC  has  failed  to  take 
corrective  action;  that  PVAMC  has 
supplied  false  information  to  NRC;  that 
the  Petitioner  and  two  other  members  of 
the  staff  became  contaminated  with 
radioactive  material  in  the  nuclear 
medicine  department  as  a  result  of  what 
the  Petitioner  believes  was  an 
intentional  incident;  and  that  PVAMC 


employees  are  fearful  of  bringing  safety 
concerns  to  the  Ucensee  and  to  the  NRC 
because  of  their  concern  for  their  safety 
and  because  of  NRC's  "history  of 
inaction"  regarding  the  medical  center. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  It  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards.  The 
Petitioner's  request  for  immediate  action 
was  denied  by  letter  dated  February  27, 
1998. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  N.W. 
(lower  level),  Washington,  DC. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  February  1998. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  PapeneUo, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  98-5709  Filed  3-4-98;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursday,  April  16, 1998 
Thursday,  April  30, 1998 
Thursday,  May  14, 1998 
Thiu^ay,  Jime  4, 1998 
Thiursday,  June  18, 1998 
Thursday.  July  9, 1998 
Thursday,  July  23, 1998 

The  meetings  will  start  at  10:00  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV.  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 


management  representatives  attending. 
Ehoring  the  meetings  either  the  l^or 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  imp^r  the  abifity  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  pubUc  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  pubhc  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559, 1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  February  26, 1998. 
Phyllis  G.  Heuenaan, 
Acting  Chair,  Federal  Prevailing  Rate 
Advisory  Committee. 
[FR  Doc.  98-5681  Filed  3  4  98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  written  request  copies  available  from: 
Securities  and  Exchange  Onnmission, 
Office  of  Filings  and  Information 
Services.  450  5th  Street,  N.W.. 
Washington,  D.C  20549. 

Extension:  Rule  23c-3  and  Form  N-23c-3. 
SEC  File  No.  270-373.  OMB  Control  No. 
3235-0422. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Ileduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collections  of  infonnation 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 


UMI 
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of  Management  and  Budget  ("OMB")  for 
extension  and  approval. 

Rule  23C-3  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.23c- 
3]  permits  certain  closed-end 
investment  companies  ("closed-end 
funds"  or  "funds")  periodically  to  offer 
to  repurchase  from  shareholders  a 
limited  number  of  shares  at  net  asset 
value.  The  rule  includes  several 
reporting  and  recordkeeping 
requirements.  The  fund  must  send 
shareholders  a  notification  that  contains 
specified  information  each  time  the 
fund  makes  a  repurchase  offer  (on  a 
quarterly,  semi-annual,  or  annual  basis, 
or  for  certain  funds,  on  a  discretionary 
basis  not  more  often  than  every  two 
years).  The  fund  also  must  file  copies  of 
the  shareholder  notification  with  the 
Commission  (electronically  through  the 
Commission's  Electronic  Data 
Gathering,  Analysis  and  Retrieval 
System  ("EDGAR")  or  by  sending  three 
paper  copies)  attached  to  Form  N-23c- 
3  (17  CFR  274.221),  a  cover  sheet  that 
provides  limited  information  about  the 
fund  and  the  type  of  offer  the  fund  is 
making. >  The  fund  must  describe  in  its 
annual  report  to  shareholders  to  fund's 
poUcy  concerning  repurchase  offers  and 
the  results  of  any  repurchase  offers 
made  during  the  reporting  period.  The 
fund's  board  of  directors  must  adopt 
written  procedures  designed  to  ensure 
that  the  fund's  investment  portfolio  is 
sufficiently  liquid  to  meet  its  repurchase 
obligations  and  other  obligations  under 
the  rule.  The  board  p>eriodically  must 
review  the  composition  of  the  fund's 
portfolio  and  change  the  liquidity 
procedures  as  necessary.  The  fund  also 
must  file  copies  of  advertisements  and 
other  sales  literature  with  the 
Commission  as  if  it  were  an  open-end 
investment  company  subject  to  section 
24  of  the  Investment  Company  Act  (15 
U.S.C.  80a-24]  and  the  rules  that 
implement  section  24.' 

fhe  requirement  that  the  fund  send  a 
notification  to  shareholders  of  each  offer 
is  intended  to  ensure  that  a  fund 
provides  material  information  to 
shareholders  about  the  terms  of  each 
offier,  which  may  differ  from  previous 
offers  on  such  matters  as  the  maximum 
amount  of  shares  to  be  repurchased  (the 
maximum  repurchase  amount  may 


'  Fonn  N-23C-3  requirm  the  fund  to  state  its 
ragUtration  number,  its  full  name  and  address,  the 
date  of  the  accompanying  shareholder  notification, 
and  the  type  of  offer  being  made  (periodic, 
discretionary,  or  both). 

'  Rule  24b-3  under  the  Investment  Company  Act 
|17  CFR  270.24b-3).  however,  would  generally 
exempt  the  fund  from  that  requirement  when  the 
materials  are  Tiled  instead  with  the  National 
Association  of  Securities  Dealers  ("NASD"),  as 
nearlv  always  occurs  under  NASD  procedures, 
whicn  apply  to  the  underwriter  of  every  fund. 


range  from  5%  to  25%  of  outstanding 
shares).  The  requirement  that  copies  be 
sent  to  the  Commission  is  intended  to 
enable  the  Commission  to  monitor  the 
fund's  compliance  with  the  notification 
requirement.  The  requirement  that  the 
shareholder  notification  be  attached  to 
Form  N-23C-3  is  intended  to  ensure 
that  the  fund  provides  basic  information 
necessary  for  the  Commission  to  process 
the  notification  and  to  monitor  the 
fund's  use  of  repurchase  offers.  The 
requirement  that  the  fund  describe  its 
current  policy  on  repurchase  offers  and 
the  results  of  recent  offers  in  the  annual 
shareholder  report  is  intended  to 
provide  shareholders  current 
information  about  the  fund's  repurchase 
policies  and  its  recent  experience.  The 
requirement  that  the  board  approve  and 
review  written  procedures  designed  to 
maintain  portfolio  liquidity  is  intended 
to  ensure  that  the  fund  has  enough  cash 
or  liquid  securities  to  meet  its 
repurchase  obligations,  and  that  written 
procedures  are  available  for  review  by 
shareholders  and  examination  by  the 
Commission.  The  requirement  that  the 
fund  file  advertisements  and  sales 
literature  as  if  it  were  an  open-end 
investment  company  is  intended  to 
facilitate  the  review  of  these  materials 
by  the  Commission  or  the  NASD  to 
prevent  incomplete,  inaccurate,  or 
misleading  disclosure  about  the  special 
characteristics  of  a  closed-end  fund  that 
makes  periodic  repurchase  offers. 

The  Commission  estimates  that  10 
funds  currently  rely  upon  the  rule.  The 
Commission  estimates  that  each  fund 
spends  approximately  80  hours 
annually  in  preparing,  mailing,  and 
filing  shareholder  notifications  for  each 
repurchase  offer,  4  hours  annually  in 
preparing  and  filing  Form  N-23C-3,  6 
hours  annually  in  preparing  disclosures 
in  the  annual  shareholder  report 
concerning  the  fund's  repurchase  policy 
and  recent  offers,  28  hours  annually  in 
preparing  procedures  to  protect 
portfolio  liquidity,  and  8  hours  annually 
in  performing  subsequent  reviews  of 
these  procedures.  The  total  annual 
burden  of  the  rule's  paperwork 
requirements  for  all  funds  thus  is 
estimated  to  be  1,260  hours.  This 
represents  an  increase  of  940  hours  from 
the  prior  estimate  of  320  hours.  The 
increase  results  primarily  from  the 
recognition  that  sending  notifications  to 
shareholders  and  completing  Form  N- 
23C-3  imposes  burdens  in  addition  to 
the  burden  of  preparing  and  filing  the 
shareholder  notifications  with  the 
Commission.'  The  remaining  increase 


results  from  a  more  accurate  calculation 
of  the  component  parts  of  other 
previously  combined  information 
burdens. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules  and 
forms. 

Written  comments  are  invited  on:  (a) 
whether  the  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collections  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burdens  of  the  collections 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  Mail  Stop  0-4, 
450  5th  Street,  N.W.,  Washington,  DC 
20549. 

Dated:  February  25, 1998. 
Margaret  H.  MdFarland, 

Deputy  Secwtary. 

(PR  Doc.  98-5727  Filed  3-4-98;  8:45  am) 

BILUNQ  COOE  tOlt-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Sec\uities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  9, 1998. 

An  open  meeting  will  be  held  on 
Tuesday,  March  10, 1998,  at  10:00  a.m. 
A  closed  meeting  will  be  held  on 
Tuesday,  March  10, 1998,  following  the 
10:00  a.m.  open  meeting. 

Commissioners,  Counsel  to  the 
Conunissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
vnll  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 


>  The  ConuBission  has  not  previously  submitted 
to  OMB  a  reqaest  for  approval  under  the  Paperwork 


Reduction  Act  for  the  collection  of  Information  in 
Form  N-23C-3. 
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The  General  Counsel  of  the 
Conunission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  March 
10, 1998,  at  10:00  a.m.,  will  be: 

(1)  Consideration  of  whether  to 
amend  Form  N-IA.  Form  N-IA  is  used 
by  mutual  funds  to  register  under  the 
Investment  Company  Act  of  1940  and 
the  Securities  Act  of  1933.  The 
amendments  are  intended  to  improve 
fund  prospectus  disclosure  and  to 
promote  more  effective  commimication 
of  information  about  funds  to  investors. 
The  amendments  would  focus 
prospectus  disclosure  on  essential 
information  about  a  particular  fund  that 
would  assist  investors  in  deciding 
whether  to  invest  in  that  fund.  The 
amendments  also  would  minimize 
prospectus  disclosure  about  technical, 
legal,  and  operational  matters  that 
generally  are  common  to  all  funds. 

Consideration  of  whether  to  adopt 
rule  498  under  the  Securities  Act  of 
1933.  Rule  498  would  permit  a  mutual 
fund  to  offer  investors  a  new  disclosure 
document  called  a  "profile",  which 
siunmarizes  key  information  about  the 
fund,  including  the  fund's  investment 
strategies,  risks,  performance,  and  fees, 
in  a  concise,  standardized  format.  The 
profile  would  offer  investors  the  option 
of  purchasing  the  fund's  shares  after 
reviewing  the  information  in  the  profile 
or  after  requesting  and  reviewing  the 
fund's  prospectus  (and  other 
information).  An  investor  deciding  to 
purchase  fund  shares  based  on  the 
information  in  a  profile  would  receive 
the  fund's  prosp>ectus  with  the 
confirmation  of  purchase. 

(2)  Consideration  of  whether  to 
propose  a  new  registration  form.  Form 
N-6,  for  insurance  company  separate 
accounts  registered  as  imit  investment 
trusts  that  offer  variable  Ufe  insurance 
pohcies.  The  form  would  be  used  by 
these  separate  accounts  to  register  under 
the  Investment  Company  Act  of  1940 
and  to  offer  their  securities  under  the 
Securities  Act  of  1933.  Form  N-6  would 
focus  prospectus  disclosure  on  essential 
information  that  would  assist  an 
investor  in  deciding  whether  to  invest 
in  a  particular  variable  life  insurance 
poUcy,  minimize  prospectus  disclosure 
about  technical  and  legal  matters, 
improve  disclosiue  of  fees  and  charges. 


and  streamline  the  registration  process 
by  replacing  two  forms  that  were  not 
specifically  designed  for  variable  Ufe 
insurance  policies  with  a  single  form 
tailored  to  these  products.  For  further 
information,  contact  Kevin  M.  Kirchoff 
at  (202)  942-0672. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  March 
10, 1998,  following  the  10:00  a.m.  open 
meeting,  will  be: 

Institution  of  injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Conunission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  March  2. 1998. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-5820  Filed  3-3-98;  11:36  am] 
BHJJMQ  CODE  WIO-Ot-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
««750] 

State  of  Connecticut 

New  Haven  County  and  the 
contiguous  Counties  of  Fairfield, 
Hartford,  Litchfield,  and  Middlesex  in 
the  State  of  Connecticut  constitute  an 
economic  injury  disaster  loan  area  as  a 
result  of  a  fire  that  occurred  on  January 
28, 1998  in  the  Town  of  Branford. 
Eligible  small  businesses  and  small 
agricultiiral  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  for  this  disaster  until  the 
close  of  business  on  November  19, 1998 
at  the  address  listed  below  or  other 
locally  annoimced  locations:  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.  South,  3rd 
Fl.,  Niagara  Falls,  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  February  19, 1998. 
Aida  Alvarez, 
Administrator 
[FR  Doc.  98-5676  Filed  3-4-98;  8:45  ami 

MUMQ  CODE  ni»-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Daetaration  of  Disaster  #3062] 

State  of  Delaware;  and  Contiguous 
Counties  In  Maryland 

Sussex  County  and  the  contiguous 
County  of  Kent  in  the  State  of  Delaware, 
and  Caroline,  Dorchester,  Wicomico, 
and  Worcester  Counties  in  the  State  of 
Maryland  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  heavy  rains 
and  flooding  resulting  from  a  Nor'easter 
that  occurred  on  February  4  and  5, 1998. 
Apphcations  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  April  27, 1998  and  for 
economic  injury  until  the  close  of 
business  on  November  24, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd.,  South  3rd  Floor, 
Niagara  Falls,  NY  14303. 

The  interest  rates  are: 


Percent 

For  Ptiysical  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

7.250 

HOMEOWNERS         WITHOUT 

CREDIT  AVAILABLE   ELSE- 

WHERE   

3.625 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS    (ir^LUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE  

7.125 

For  EcoTKxnic  Injury: 

BUSINESSES     AND      SMALL 

AGRICULTURAL  COOPERA- 

TIVES   WITHOUT     CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  306206  for 
Delaware  and  306306  for  Maryland.  For 
economic  injury  the  niunbers  are 
975500  for  Delaware  and  975600  for 
Maryland. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  S9008) 

Dated:  February  24, 1998. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  98-5679  Filed  3-4-98;  8:45  am] 
8RXM0  OOOE  mS-OI-P 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  DIasctar  *3046;  Amandmant 
#31 

State  of  Florida 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Nfanagement  Agency 
dated  February  25. 1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  the  Counties  of 
Alachua,  DeSoto,  Dixie,  Gilchrist. 
Lafayette.  Pinellas.  Taylor,  and  Union  in 
the  State  of  Florida  as  a  disaster  area 
due  to  damages  caused  by  severe 
storms,  high  winds,  tornadoes,  and 
flooding  beginning  on  December  25. 
1997  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Charlotte  (which  was  inadvertently 
omitted  from  Amendment  #2)  and 
Jefferson  in  the  State  of  Florida  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location.  Any 
counties  contiguous  to  the  above-named 
primary  counties  and  not  listed  herein 
have  been  previously  declared. 

All  other  information  remains  the 
same.  i.e..  the  deadUne  for  filing 
applications  for  physical  damage  is 
March  7. 1998  and  for  economic  injiuy 
the  termination  date  is  October  6. 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  February  25, 1998. 
Herbert  L.  Mitchell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-5678  Filed  3-4-98;  8:45  am] 

BtLUNQ  COOE  MHft-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  DIaaatar  #3046;  Amendment 

m 

State  of  Florida 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  February  20  and  23. 1998,  the 
above-nimibered  Declaration  is  hereby 
amended  to  include  the  following 
counties  in  the  State  of  Florida  as  a 
disaster  area:  Baker.  Bradford.  Brevard, 
Clay,  Columbia,  Duval,  Hamilton, 
Haridee,  Highlands.  Marion.  Manatee. 
Seminole.  Suwannee,  and  Volusia.  This 
declaration  is  further  amended  to 
reopen  the  incident  period  to  allow  for 
additional  damage  resulting  from 
continuing  severe  storms,  high  winds, 
tornadoes,  and  flooding.  The  incident 
period  for  this  disaster  is  established  as 
beginning  on  December  25, 1997  and 
continuing. 


In  additicm,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Alachua,  DeSoto,  Flagler, 
Gilchrist,  Glades.  Lafayette,  Madison, 
Nassau,  Putnam,  St.  Johns,  Sarasota,  and 
Union  Counties  in  Florida,  and 
Charlton,  Clinch,  Echols,  Lowndes,  and 
Ware  Counties  in  Georgia. 

All  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
March  7. 1998  and  for  economic  injury 
the  termination  date  is  October  6. 1998. 

The  economic  injury  number  for  the 
State  of  Georgia  is  975700. 

(Catalog  of  Fsderal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  24, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-5680  Filed  3-4-98;  8:45  am) 

BIUJNQ  CODE  «nS-01-P 


SMALL  BUSINESS  ADMINISTRATION 


[Declaration  of  Dleaster  #3061] 
Massachusetts 

Barnstable  County  and  the  contiguous 
Coimty  of  Plymouth  in  the 
Commonwealth  of  Massachusetts 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  a  fire  on  February 
10,  1998  in  Provincetown.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on  April 
27, 1998  and  for  economic  injury  imtil 
the  close  of  business  on  November  24, 
1998  at  the  address  listed  below  or  other 
locally  announced  locations:  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Boulevard  South, 
3rd  Floor,  Niagara  Falls,  NY  14303. 

The  interest  rates  are: 


For  Physical  Damage: 

HOMEOWNERS  WITH  CREDIT 
AVAILABLE  ELSEWHERE  .... 

HOMEOWNERS  WITHOUT 
CREDIT  AVAILABLE  ELSE- 
WHERE   

BUSINESSES  WITH  CREDIT 
AVAILABLE  ELSEWHERE  .... 

BUSINESSES  AND  NON- 
PROFIT ORGANIZATIONS 
WITHOUT  CREDIT  AVAIL- 
ABLE ELSEWHERE 

OTHERS  (INCLUDING  NON- 
PROFIT ORGANIZATIONS) 
WITH    CREDIT    AVAIUBLE 

ELSEWHERE  

For  Economic  Injury: 


Percent 


7.250 

3.625 
8.000 

4.000 

7.125 


BUSINESSES  AND  SMALL 
AGRICULTURAL  COOPERA- 
TIVES WITHOUT  CREDIT 
AVAILABLE  ELSEWHERE  .... 


Percent 


4.000 


The  numbers  assigned  to  this  disaster 
are  306105  for  physical  damage  and 
975400  for  economic  injury. 

(Catalog  of  Fedeial  Domestic  Assistance 
Program  Nos.  590O2  and  59008.) 

Dated:  February  24, 1998. 
Aida  Alvarez, 
/^dniinistrator. 

(FR  Doc.  98-5677  Filed  3-4-98;  8:45  am) 
BiLLMQ  oooE  wns-ei-f 


DEPARTMENT  OF  STATE 
[Public  Meeting  Notice  #2758] 

Advisory  Committee  on  Religious 
Freedom  AtKoad 

The  Department  of  State  annoimces  a 
meeting  of  the  Secretary  of  State's 
Advisory  Committee  on  Religious 
Freedom  Abroad  (AC)  on  Thursday, 
March  12, 1998  from  10  a.m.  to  1  p.m. 
in  Room  1105  at  the  U.S.  Department  of 
State,  2201  C  Street,  N.W.,  Washington 
D.C.  The  purpose  of  the  AC  meeting  will 
be  to  discuss  recent  work  of  Advisory 
Committee  members  to  advocate 
religious  freedom  and  to  develop  the 
work  of  the  AC  Task  Forces  over  the 
next  few  months,  including  steps  to 
facilitate  implementation  of  the  AC 
Interim  Report  recommendations. 
Members  of  the  public  will  have  an 
opportimity  to  present  information 
formally  to  the  Advisory  Committee. 

Advisory  Committee  members  will 
also  participate  in  a  briefing  organized 
by  the  Congressional  Human  Rights 
Caucus  at  2:30  p.m.  in  Room  2200  of  the 
Raybum  House  Office  Building,  U.S. 
House  of  Representatives,  Wellington, 
D.C.  The  purpose  of  the  CHRC  meeting 
is  to  discuss  the  Interim  Report  of  the 
Advisory  Committee  with  members  of 
Congress  and  their  staff. 

These  meetings  are  open  to  the  pubUc 
up  to  the  seating  capacity  of  the  rooms. 

For  the  morning  meeting,  admittance 
to  the  State  Department  building  is  only 
by  means  of  a  pre-arranged  clearance 
list,  in  accordance  with  routine  security 
piirposes.  In  order  to  be  placed  on  the 
pre-clearance  list,  please  provide  your 
name,  title,  organization,  social  security 
number,  date  of  birth,  and  citizenship  to 
Mr.  Cecil  Grandy  by  fax  at  (202)  647- 
9519  or  by  telephone  dX  (202)  647-1451. 
All  attendees  must  use  the  "C"  Street 
entrance.  One  of  the  following  valid  ID's 
will  be  required  for  admittance:  U.S. 


JMI 
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driver's  license  with  photo,  a  passport, 
or  a  U.S.  Govenuneint  agency  ID. 

For  further  information  contact  Ms. 
Alexandra  Arriage,  Executive  Secretary 
of  the  Advisory  Committee  by  fax  at 
(202)  647-9519  or  by  telephone  at  (202) 
647-1422. 

Dated:  February  27, 1998. 
John  Shattuck, 

Assistant  Secretary  of  State.  Bureau  of 
Democracy,  Human  lUg^ts  and  Labor, 
Chairman,  Advisory  Committee  on  Religious 
Freedom  Abroad. 

[FR  Doc.  98-5845  Filed  3-3-98;  1:40  pm] 
BNJJMQ  CODE  4n»-1t-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Joint  Special  Committae  19(V 
EUROCAE  WofWng  Group  52 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Joint  Special 
Committee  190/EUROCAE  Working 
Group  52  meeting  to  be  held  March  17- 
20, 1998.  starting  at  8:00  a.m.  each  day. 
The  meeting  will  be  held  at  TRW,  Inc., 
1  Federal  Systems  Paiic  Drive,  Building 
FPl,  Fairfax,  VA  22033. 

The  agenda  will  include  the 
following:  Tuesday,  March  17:  (1) 
Registration  (8:00-8:30  a.m.);  (2) 
Opening  Remarks  and  General 
Introductions;  (3)  Review  and  Approval 
of  Summary  of  the  Previous  Meeting;  (4) 
Certification  Authorities  Software  Team 
Status;  (5)  Report  on  the  Status  of  the 
FAA's  Streamlining  the  Software 
Aspects  of  Certification  Activity;  (6) 
Terms  of  Reference  Change  and  NAS 
Progress;  (7)  Progress  with  Paris  Process 
Check  Items;  (8)Open  Discussion  on 
How  the  Web  Is  Working;  (9)  Issue 
Team  Breakout  Session  F^paration. 
Wednesday,  March  18:  (10)  Issue  Team 
Breakout  Sessions.  Thursday,  March  19: 
8:00  ajn.-2:30  p.m.  (11)  Issue  Team 
Breakout  Sessions;  3:00-3:30  p.m.  (12) 
Plenary  Session  Non-airborne  Software 
Team  Report  and  Voting  on  Papers; 
4:00-4:30  p.m.  (13)  Plenary  Session 
Service  History  Team  Report  and  Voting 
on  Papers.  Friday,  March  20:  (14) 
Plenary  Session  PDS  Team-Report  and 
Voting  on  Papers;  (15)  Plenary  Session 
Structural  Coverage  Team  Report  and 
Voting  on  Papers;  (16)  Summary  of  the 
Status  of  Plenary  Approvals;  (17) 
Process  Check;  (18)  Review  of  Meeting 
and  Actions  Raised;  (19)  Closing 
Remarks  and  Plans  for  Next  Meeting. 

Attendance  is  open  to  the  interested 
pubUc  but  limited  to  space  availabihty. 
With  the  approval  of  the  chairman, 


members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  shoiild  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.Ttca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  February  26, 
1998. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc  98-5692  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intant  To  Rule  on  Application 
To  Impoae  and  Uae  the  Revenue  From 
a  PasaenqerFaciHty  Charge  (PFC)et 
Delta  County  Airport,  Eacanaba,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Delta  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  RecondUation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  6, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Detroit  Airports  District  OfBce,  Willow 
Run  Airport,  East,  8820  Beck  Road. 
Belleville,  MI  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Harvey 
Setter,  Airport  Manager,  of  the  County 
of  Delta,  at  the  following  address: 

Delta  Coimty,  3300  Auport  Road, 
Escanaba,  MI  49829. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Delta  vmder  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jon  Gilbert,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 


Run  Airport.  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (734-487- 
7281).  The  apphcation  may  be  reviewed 
in  person  at  this  same  locatioiL 

SUPPLEMBifTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Delta 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Recondliaticm  Act  of 
1990)  (Pub.  Law  101-508)  and  part  158 
of  the  Federal  Aviaticm  Regulatioos  (14 
CFR  part  158). 

On  February  11, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  County  of  Delta  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  apphcation.  in  whole  ch- 
in  part,  no  later  than  May  12, 1998. 

The  following  is  a  brief  overview  of 
the  application: 

PFC  Application  No.:  98-05-C-OO- 
ESC. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  July  1, 
1998. 

Proposed  charge  expiration  date: 
August  31,  2000. 

Total  estimated  PFC  revenue: 
$196,095.00. 

Brief  description  of  proposed  projects: 
Land  acquisition  for  Runvray  18 
obstacle  free  area;  Clear  obstiuctions  in 
Runway  36  approach;  Land  acquisition 
for  terminal  area;  Aviation  easements 
and  dear  obstructions  in  Runway  9 
approach;  Handicap  hft;  Terminal 
building  design;  Construd  aircraft 
terminal  apron;  Construd  connecting 
taxiway;  Construd  terminal  entrance 
road;  Construd  terminal  parking  area. 

Class  or  classes  of  air  carrien,  which 
the  pubhc  agency  has  requested  not  be 
required  to  colled  ITC's:  FAR  Part  135 
operatore  who  file  FAA  Form  1800-31. 

Any  person  may  insped  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTNBl 
0IFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  insped  the  apphcation,  n'otice, 
and  other  documents  germane  to  the 
application  in  person  at  the  County  of 
Delta. 

Issued  in  Des  Plaines,  Illinois,  on  Februuy 
25. 1998. 

Benito  De  LaoB, 

Manager,  Plaiming/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
[FR  Doc.  98-5698  Filed  3-4-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  El 
Dorado  County 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  El  E)orado  Couinty,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard ).  Gushing,  Environmental 
Planning  Engineer,  Federal  Highway 
Administration,  555  Zang  Street  (Room 
259).  Lakewood,  Colorado  80228, 
telephone  303-716-2139. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  Eldorado 
National  Forest,  and  the  California 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to 
improve  a  portion  of  California  Forest 
Highway  137,  known  as  Wentworth 
Springs  Road.  The  portion  proposed  for 
reconstruction  begins  at  Stumpy 
Meadows  reservoir  and  proceeds 
eastward  for  a  distance  of  23  kilometers 
(14.3  miles)  to  California  Forest 
Highway  136,  Ice  House  Road.  The 
proposed  improvements  include 
reconstructing  the  existing  road  to  a 
consistent  alignment  with  3.4  meter  (11- 
foot)  paved  travel  lanes  and  0.3  meter 
(1-foot)  paved  shoulders. 

Alternatives  under  consideration 
include  (1)  The  "no  build"  alternative; 
(2)  improvement  of  the  existing  roadway 
to  appropriate  American  Association  of 
State  Highway  and  Transportation 
OfTicials'  design  criteria;  and  (3)  other 
alternatives  that  may  be  developed 
during  the  scoping  process. 

Notices  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State,  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
expressed  interest  in  this  proposal. 
Interagency  meetings  and  a  public 
hearing  will  be  held  in  the  project  area. 
Information  on  the  time  and  place  of  the 
public  hearing  will  be  provided  in  the 
local  news  media.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. . 
Comments  and  questions  concerning  the 


proposed  action  should  be  directed  to 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inttrgovemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  February  24, 1998. 
James  W.  Ketley, 

Project  Development  Engineer,  FHWA, 
Denver.  CO. 
(FR  Doc.  98-5700  Filed  3-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docicet  No.  NHTSA-08-3558] 

Fleetwood  Enterprises,  Inc.;  Action  on 
Application  for  Decision  of 
Inconsequential  Noncompliance 

This  document  grants  in  part  and 
denies  in  part  the  application  by 
Fleetwood  Enterprises,  Inc.  (Fleetwood) 
of  Riverside,  California  for  a 
determination  that  the  failure  of  glazing 
to  comply  with  the  light  transmittance 
requirements  of  49  CFR  571.205, 
Federal  Motor  Vehicle  Safety  Standard 
No.  205,  "Glazing  Materials,"  is 
inconsequential  to  safety.  The  glazing 
was  installed  in  certain  motor  homes 
manufactured  by  Fleetwood. 

Notice  of  receipt  of  the  application 
was  published  on  June  16, 1997  (62  FR 
32676)  and  an  opportunity  for  comment 
was  afforded. 

Standard  No.  205  incorporates  by 
reference  the  American  National 
Standards  Institute's  (ANSI)  "Safety 
Code  for  Safety  Glazing  Materials  for 
Glazing  Motor  Vehicles  Operating  on 
Land  Highways"  Z-26.1-1977,  January 
26, 1977,  as  supplemented  by  Z26.1a, 
July  3, 1980  (ANS  Z26.1).  This  specifies 
that  glazing  materials  used  in 
windshields  and  in  windows  to  the 
immediate  right  and  left  of  the  driver  of 
trucks  and  buses  shall  have  a  luminous 
transmittance  of  not  less  than  70  percent 
of  the  light,  at  normal  incidence,  when 
measured  in  accordance  with  "Light 
Transmittance,  Test  2"  of  ANSI  Z-26.1- 
1980.  (It  also  specifies  that  all  windows 
of  an  automobile  shall  have  a  luminous 
transmittance  of  not  less  than  70 
percent.) 

From  July  1995  through  January  1997, 
Fleetwood  manufactured  approximately 
1,438  1996  and  1997  model  year  Flair 
brand  motor  homes  having  front  side 
windows  with  a  luminous  transmittance 
of  62  percent  and  approximately  188 


Bounder  brand  motor  homes  and  733 
Discovery  brand  motor  homes,  also  of 
model  years  1996  and  1997,  having 
double  panes  of  the  same  glazing  in  the 
front  side  windows.  Fleetwood  reported 
a  liuninous  transmittance  of  41  percent 
for  the  dual  pane  application.  Beginning 
with  vehicle  production  in  January 
1997,  front  side  windows  with  a 
luminous  transmittance  of  greater  than 
70  percent  have  been  installed  in  all 
Fleetwood  motor  homes. 

Fleetwood  sapported  its  application 
for  inconsequential  noncompliance  with 
the  following: 

Fleetwood  considered  a  Ford  Motor 
Company  inconaequentiality  petition  that 
references  computer  modelhig  studies  and 
in-car  evaluations  conducted  by  Ford  Motor 
Company  that  were  used  in  their  petition 
dated  February  6, 1995  which  showed  a  5 
point  reduction  in  the  percentage  of  light 
transmission,  from  65  to  60  percent,  resulted 
in  a  reduction  of  seeing  distance  of  only  1  to 
2  percent  during  night  time  driving,  and  little 
or  no  reduction  in  seeing  distance  during 
dusk  and  daytime  driving.  Based  on  these 
studies,  the  subject  Flair  brand  motor  home 
driver  and  passenger  side  windows  with  62 
percent  light  transmittance  would  be 
expected  to  result  in  no  significant  reduction 
in  seeing  distance  during  night  time  driving 
and  virtually  no  reduction  during  dusk  and 
daytime  driving,  compared  to  glass  with  a  70 
percent  transmittance.  Reductions  in  seeing 
distances  of  1  percent  or  less  have  no 
practical  or  perceivable  effect  on  driver 
visibility  based  on  ol)server's  reports  in 
vehicle  evaluations  by  Ford  of  windshields 
with  line-of-sight  transmittance  in  the  60  to 
65  percent  range.  The  subject  Bounder  and 
Discovery  brand  motor  home  driver  and 
passenger  side  windows  with  41  percent 
light  transmittance  would  be  expected  to 
result  in  no  significant  reduction  in  seeing 
distances  during  night  time  driving,  and  little 
to  no  reduction  in  seeing  distance  during 
dusk  and  daytime  driving. 

Fleetwood  also  considered  that  the  stated 
purpose  of  Standard  No.  205  to  which  the 
light  transmittaace  requirements  are  directed 
is  'to  ensure  a  necessary  degree  of 
transparency  in  motor  vehicle  windows  for 
driver  visibility.'  NHTSA,  in  its  March  1991 
'Report  to  Congress  on  Tinting  of  Motor 
Vehicle  Windows',  concluded  that  the  light 
transmittance  of  windows  of  the  then  new 
passenger  cars  and  vans  that  complied  with 
Standard  No.  205  did  not  present  an 
unreasonable  risk  of  accident  occurrence. 
The  new  passenger  cars  and  vans  that  were 
considered  to  not  present  an  unreasonable 
risk  had  effective  line-of-sight  light 
transmittances  through  the  windshields  as 
low  as  approximately  63  percent  on 
passenger  car  windshields  and  55  percent  on 
van  windshields  (as  determined  by  a  1990 
agency  survey,  the  results  of  which  were 
included  in  the  Report  to  Congress). 
Fleetwood  feels  that  while  light 
transmittance  and  driver  visibility  through 
front  side  windows  is  important  to  the  saie 
operation  of  motor  homes,  it  is  not  as 
important  as  driver  visibility  through  motor 
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home  windshields.  Therefore,  while  the  use 
of  fix>nt  side  window  glazing  with  luminous 
tiansmittance  less  than  70  percent  is 
technically  a  non-compliance,  we  believe  the 
condition  presents  no  risk  to  motor  vehicle 
safety. 

Fleetwood's  opinion  that  this  non- 
compliance is  not  safety  related  is  also  based 
upon  the  consideration  of  the  great  amount 
of  visibility  that  is  inherent  in  the  driver 
packaging  of  the  subject  motor  homes. 
Factors  which  contribute  to  this  visibility  are: 

1.  The  windshield  glass  is  approximately 
100  inches  wide  by  36  inches  tall. 

2.  The  windshield  glass  is  installed  at  an 
incidence  angle  of  4  degrees  back  from 
vertical. 

3.  The  involved  side  window  glass  on  the 
Flair  and  Boimder  brand  motor  homes  is 
approximately  46  inches  long  by  31  inches 
tall.  The  involved  side  window  glass  on  the 
Discovery  brand  motor  home  is 
approximately  52  inches  long  by  34  inches 
tall. 

4.  The  involved  side  window  glass  is  flat 
and  is  installed  perpendicular  to  the  ground. 

5.  The  driver's  seat  H  point  ranges  from 
approximately  50  to  62  inches  frx>m  the 
^und. 

6.  The  involved  windows  have  a  slider 
feature  which  allows  them  to  be  positioned 
out  of  line  of  sight  (if  desired),  and 

7.  Side  window  visibility  is  primarily  key 
in  sharp  turning  maneuvers  which  are 
typically  performed  at  low  speeds. 

No  comments  were  received  on  the 
application. 

NHTSA  has  reviewed  Fleetwood's 
application  and,  for  the  reasons 
discussed  below,  concludes  that  the 
noncompliance  of  the  Flair  motor 
homes  with  a  front  side  window  light 
transmittance  of  62  percent  is 
inconsequential  to  motor  vehicle  safety. 
However,  it  denies  the  application  with 
respect  to  the  noncompliances  of  the 
EMscovery  and  Boimder  motor  homes 
with  a  front  side  window  hght 
transmittance  of  41  percent. 

Fleetwood's  argtunent  was  based  in 
part  on  information  from  a  similar 
inconsequentiality  application  from 
Ford  Motor  Company  ("Ford") 
demonstrating  that  there  is  only  a  small 
effect  upon  seeing  distance  of  a  decline 
in  hght  transmittance  from  65  to  60 
percent.  Ford  also  cited  a  NHTSA  report 
to  Congress  that  the  rake  angle  of  certain 
windshields  reduces  the  effective 
transmittance  of  Ught  to  63  percent  in 
some  automobiles  and  to  55  percent  in 
a  particular  mini  van.  (Ford's  application 
involved  8,250  1995  Lincoln 
Continental  passenger  cars  whose  front 
door  windows  had  a  luminous 
transmittance  of  approximately  68 
percent.)  The  application  was  granted 
(60  FR  31345)  on  June  14, 1995. 
Although  a  windshield  might  have  the 
requisite  minimum  of  70  percent 
transmittance  when  tested  in  a  vertical 
position,  its  rake  angle  as  installed 


reduces  the  light  transmittance  below  70 
percent,  and  to  63  percent  on  some 
passenger  cars,  without  creating  a 
noncompUance  writh  Standard  No.  205. 
Given  that  fact,  NHTSA  has  concluded 
that  a  value  of  62  |}ercent  transmittance 
of  the  side  windows  on  Flair  motor 
homes  is  inconsequential  to  safety. 

However,  the  agency  cannot  make  the 
same  finding  with  respect  to  the 
Discovery  and  Bounder  motor  homes 
where  double  pane  glass  has  reduced 
the  light  transmittance  to  a  reported  41 
percent.  Fleetwood  characterized  the 
role  of  front  side  windows  as  "primarily 
key  in  sharp  turning  maneuvers  which 
are  typically  performed  at  low  speeds" 
and  to  expect  no  significant  reduction  in 
night  time  seeing  distances  with 
windows  having  a  light  transmittance  of 
41  percent  (Fleetwood  derives  the  41 
percent  transmittance  value  from  a 
double  pane  application  of  the  62 
percent  transmittance  windows. 
However,  the  agency  beUeves  that  it  is 
closer  to  38.4  percent). 

NHTSA  cannot  accept  Fleetwood's 
assertion  that  the  noncomplying  glazing 
material  in  the  Discovery  and  Bounder 
motor  homes  is  inconsequential.  The 
previously  moitioned  report  to 
Congress  discusses  a  research  study 
which  included  glazing  of  40  percent 
transmittance  (Rompe  and  Engel,  "The 
Influence  of  Windshields  with  Lower 
Light  Transmission  in  Driver's  Vision 
During  Night  Driving,"  SAE  Technical 
Paper  870062).  The  study  found  25  to  35 
percent  reductions  in  the  ability  of 
subjects  to  detect  low  contrast  targets  in 
simulated  twilight  driving  when  40 
percent  transmittance  glazing  was 
substituted  for  76  percent  transmittance 
glazing.  NHTSA  also  believes  that  side 
window  visibility  has  a  much  greater 
safety  role  than  in  simply 
supplementing  the  large  windshield  of  a 
motor  home  in  low  speed  turning.  Clear 
side  window  visibility  is  necessary  in 
times  of  darkness  for  the  driver  to  use 
the  outside  rear  view  mirrors  and  to 
have  direct  side  vision  at  intersections 
and  in  lane  change  maneuvers. 

Accordingly,  for  the  reasons 
discussed  above,  it  is  hereby  found  that 
the  applicant  has  met  its  burden  of 
persuasion  that  the  noncompliance  of 
Flair  motor  homes  with  the 
requirements  of  49  CFR  571.205  for  light 
transmittance  in  front  side  window 
glazing  is  inconsequential  to  safety. 
However,  it  is  also  hereby  found  that  the 
apphcant  has  not  met  this  burden  of 
persuasion  with  respect  to  the 
noncompliance  of  Discovery  and 
Bounder  motor  homes  with  the 
requirements  of  49  CFR  571.205  for  light 
transmittance  in  front  side  window 
glazing,  and  its  application  is  denied. 


(49  U.S.C.  30108.  30120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  March  2, 1998. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc  98-5743  Filed  3-4-98;  8:45  am] 

BILLING  CODE  4t10-6»-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Dockat  No.  3354q 

A  T  &  L  Railroad  ComfMWiy,  Inc.— 
Trackage  Rights  Exemption— Union 
Pacific  Railroad  Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  overhead  trackage 
rights  to  A  T  &  L  Railroad  Company, 
Inc.  (ATL)  over  31.65  miles  of  rail  line 
in  the  State  of  Oklahoma  between 
Oklahoma  City,  milepost  483.35,  and  El 
Reno,  milepost  515.0  (Une).'  The 
trackage  rights  include  the  right  to 
interchange  freight  with  all  existing  and 
future  raihoads  at  Oklahoma  City  and  El 
Reno,  and  industry  access  at  Oklahoma 
City  through  reciprocal  switching  on  the 
same  basis  as  available  to  UP  and  other 
railroads. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  February  26, 
1998. 

The  purpose  of  the  trackage  rights  is 
to  extend  ATL's  existing  service  and  to 
give  ATL  access  to  additional  carriers 
and  shippers. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33548,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hockey,  Esq.,  Gollatz,  Griffin  &  Ewing, 


'  The  line  is  owned  by  the  State  of  Oklahoma  and 
is  leased  and  operated  by  UP. 
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P.C.  213  West  Miner  Street,  P.O.  Box 
796.  West  Chester.  PA  19381-0796. 

Decided:  February  25, 1998. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Iht)ceediiigs. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  9&-5718  Filed  3-4-98;  8:45  am) 

BiLUNQ  COOe  4t1S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-d98  (Sub-No.  5X)] 

San  Joaquin  Valley  Railroad 
Company— Abandonment  Exemption— 
In  Tulare  and  Kem  Counties,  CA 

San  Joaquin  Valley  Railroad  Company 
(SJVR)  has  nied  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  9-mile  line 
of  its  railroad  between  milepost  295.2 
near  Richgrove  and  milepost  304.2  near 
Hollis  in  Tulare  and  Kem  Counties.  CA. 
The  line  traverses  United  States  Postal 
Service  Zip  Codes  93261  and  93250. 

SJVR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
Hnancial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  April  4, 1998,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,  ■  formal  expressions  of  intent  to 


file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  March  16, 1998.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  March  25, 1998,  with: 
Surface  Transportation  Board,  Office  of 
the  Secretary.  Case  Control  Unit.  1925  K 
Street.  N.W..  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  he  sent  to  applicant's 
representative:  Frijz  R.  Kahn.  Suite  750 
West.  1100  New  York  Avenue,  N.W., 
Washington,  DC  20005-3934. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

SJVR  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  10, 1998. 
hiterested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Siu"face  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA.  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  SJVR  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
SJVR's  filing  of  a  notice  of 
consummation  by  March  5,  1999,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  February  24, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  98-5301  Filed  3-4-98;  8:45  am) 
WUJNQ  COOE  4aiS-0IM> 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  envininmental  issues  (whether  raised 


by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of  Service  Bait Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $900.  Set  49  CFR  10O2.2(f)(25).  This  fee  is 
scheduled  to  iacrease  to  $1000,  effective  March  20, 
1998. 


DEPARTMENT  OF  THE  TREASURY 

Assistant  Secretary  for  Management 
and  Chief  Financial  Officer,  IRS  Citizen 
Advocacy  Panel;  Notice  of 
Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463  (5  U.S.C.  App.),  as 
amended,  and  the  General  Services 
Administration  (GSA)  rule  on  Federal 
Advisory  Committee  Management,  41 
CFR  part  101-6,  and  after  consultation 
with  GSA,  the  Secretary  of  the  Treasury 
has  determined  that  the  establishment 
of  the  IRS  Citizen  Advocacy  Panel  is  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  by  law. 

The  Committee  will  advise  the 
Secretary,  the  Commissioner  of  Internal 
Revenue,  and  the  National  Taxpayer 
Advocate  on  ways  to  improve  IRS 
service  and  re^onsiveness  to  its 
customers. 

The  Committee  will  consist  of 
subcommittees  located  in  IRS  districts 
throughout  the  country.  Each 
subcommittee  of  the  CAP  wrill  consist  of 
a  maximum  of  7  members,  plus  two 
alternates,  who  serve  at  the  pleasure  of 
the  Secretary  of  the  Treasury.  A 
structured  application  process,  managed 
at  the  Department  of  the  Treasury,  will 
be  used  to  provide  balanced  panel 
membership  representing,  to  the  extent 
possible,  a  cross  section  of  the  taxpaying 
public  residing  in  the  IRS  district. 

The  Committee  will  function  solely  as 
an  advisory  body,  and  in  compliance 
with  provisions  of  the  Federal  Advisory 
Committee  Act.  The  charter  will  be  filed 
under  the  Act,  fifteen  days  from  the  date 
of  publication  of  this  notice. 

Questions  regarding  the  establishment 
of  this  committee  may  be  directed  to 
Michael  Lewis,  Director,  IRS  Citizen 
Advocacy  Panel,  Office  of  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue 
N.W.,  Room  2421,  Washington,  DC 
20220,  (202)622-3068. 

Dated:  February  27, 1998. 
Nfichael  Lewis, 

Director,  CAP,  Office  of  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer. 
[FR  Doc.  98-5626  Filed  3-4-98;  8:45  am] 

BILUNG  COOe  4«1IMS-P 


JMI 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
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Propoaed  Coliection;  Comment 
Requeat  for  Form  8859;  Correction 

AQENCY:  Internal  Revenue  Service  (IRS), 
Treasiiry. 

ACTION:  Correction  to  notice  and  request 
for  comments. 

SUMMARY:  This  document  contains 
corrections  to  a  notice  and  request  for 
comments,  which  was  published  in  the 
Federal  Register  on  Wednesday, 
January  14, 1998  (63  FR  2300).  This 
notice  relates  to  the  E)epartment  of  the 
Treasury's  invitation  to  the  general 
public  to  submit  public  comments  on 
proposed  and/or  continuing  information 
collections  for  Form  8859  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage,  (202)  622-3945  (not  a  toll- 
free  number). 

SUPPLBNENTARY  INFORMATION: 

Background 

The  notice  and  request  for  comments 
that  is  the  subject  of  these  corrections  is 
under  section  6103  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  pubhshed,  the  comment  request 
for  Form  8859  contain  errors  which  may 
prove  to  be  misleading  and  are  in  the 
need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
comment  request  for  Form  8859,  which 
was  the  subject  of  FR  Doc.  98-798,  is 
corrected  as  follows: 

1.  On  page  2300,  column  3,  in  the 
heading,  the  language  "Request  for 
Form  8559"  is  corrected  to  read 
"Request  for  Form  8859" 

2.  On  page  2300,  column  3,  under  the 
caption  SUMMARY,  second  line  bom  the 
bottom  of  the  paragraph,  the  language 
"8559,  District  of  Columbia  First-Time" 
is  corrected  to  read  "8859,  District  of 
Columbia  First-Time". 

3.  On  page  2301,  column  1,  under  the 
caption  SUPPLEMBITARY  INFORMATION:, 
line  4,  the  language  "Form  Number 
Form  8559."  is  corrected  to  read  "Form 
Number:  Form  8859.". 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

[FR  Doc.  98-5642  Filed  3-4-98;  8:45  am] 

BILUNQ  CODE  4nO-01-P 


DEPARTMEIfT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaed  Collection;  Comment 
Request  for  Revenue  Procedure  98-25 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  infonnation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  98-25,  Automatic 
Data  Processing. 

DATES:  Written  comments  should  be 
received  on  or  before  May  4, 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569.  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPt-EMENTARY  INFORMATION: 

Tide:  Automatic  Data  Processing. 

OMB  Number:  1545-1595. 

Revenue  Procedure  Number:  Revenue 
Procedure  98-25. 

Abstract:  Revenue  Procedure  98-25 
provides  taxpayers  with  comprehensive 
guidance  on  requirements  for  keeping 
and  providing  KS  access  to  electronic 
tax  records.  The  revenue  procedure 
requires  taxpayers  to  retain  electronic, 
or  "machine-sensible"  records,  "so  long 
as  their  contents  may  become  material 
to  the  administration  of  the  internal 
revenue  laws."  Such  materiality  would 
continue,  according  to  IRS,  at  least  imtil 
the  period  of  limitations,  including 
extensions,  expires  for  each  tax  year. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms.  Federal  government,  and  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  40 
hours. 


Estimated  Total  Annual  Burden 
Hours:  120,000. 

The  following  paragraph  appUes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  infonnation 
displays  a  vaUd  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  AH  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  2, 1998. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer 
IFR  Doc.  98-5742  Filed  3-4-98;  8:45  am] 
BILUNQ  CODE  4n»-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit 
"Gifts  of  the  Nile:  Ancient  Egyptian 


1998 


UMI 


Faience"  (see  list,*  imported  from 
various  foreign  lenders  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Cleveland  Museum 
of  Art,  Cleveland,  Ohio  from  on  or  about 
May  10, 1998,  to  on  or  about  July  5, 
1998,  and  Museimi  of  Art,  Rhode  Island 
School  of  Design,  Providence,  Rhode 
Island  from  on  or  about  August  24, 

1998,  to  on  or  about  January  3, 1999, 
and  Kimbell  Art  Museimi,  Fort  Worth, 
Texas  from  on  or  about  January  31, 

1999,  to  on  or  about  April  25. 1999,  is 
in  the  national  interest.  Public  Notice  of 
these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  February  28, 1998. 
Lea  Jin, 

General  Counsel. 

[FR  Doc.  98-5652  Filed  3-4-98;  8:45  am] 
aiLLMQ  COOE  K30-01-M 


*  A  copy  of  this  list  noay  be  obtained  by 
contacting  Mr.  Paul  W.  Manning,  Assistant  General 
Counsel,  at  202/619-5997,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  Fourth  Street, 
SW.,  Washington.  DC  20547-0001. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  PARTS  7, 10. 145, 173, 174, 
178, 181. 191 

[T.D.  98-16] 

RIN  1515-AB95 

Drawback 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  revises  the 
Customs  Regulations  regarding 
drawback.  The  docimient  revises  the 
regulations  to  implement  the  extensive 
and  significant  changes  to  the  drawback 
law  contained  in  the  Customs 
modernization  portion  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act;  to  change  some 
administrative  procedures  involving 
manufacturing  and  unused  merchandise 
drawback,  for  the  purpose  of  expediting 
the  filing  and  processing  of  drawback 
claims  thereunder,  while  maintaining 
effective  Customs  enforcement  and 
control  over  the  drawback  program;  and 
to  generally  simplify  and  improve  the 
editorial  clarity  of  the  regulations. 
EFFECTIVE  DATE:  April  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Operational  aspects:  Maryanne  Carney, 
Chief,  Drawback  and  Records  Branch, 
New  York.  (212-466-4575). 

Legal  aspects:  Paul  Hegland,  Office  of 
Regulations  and  Rulings,  (202-927- 
1172). 
SUPPLEMENTARY  INFORMATION: 

Background 

Drawback  is  a  refund  or  remission,  in 
whole  or  in  part,  of  a  Customs  duty, 
internal  revenue  tax,  or  fee.  There  are  a 
number  of  different  kinds  of  drawback 
authorized  under  law,  including 
manufacturing  and  unused  merchandise 
drawback.  The  statute  providing  for 
specific  types  of  drawback  is  19  U.S.C. 
1313,  the  implementing  regulations  for 
which  are  contained  in  part  191, 
Customs  Regulations  (19  CFR  part  191). 

The  North  American  Free  Trade 
Agreement  Implementation  Act,  Public 
Law  103-182  (December  8, 1993), 
specifically  Title  VI  thereof,  popularly 
known  as  the  Customs  Modernization 
Act,  significantly  amended  certain 
Customs  laws.  In  particular,  §  632  of 
Title  VI  effected  extensive  and  major 
amendments  to  the  drawback  law,  19 
U.S.C.  1313.  Also,  §622  of  Title  VI 
authorized  the  establishment  of  a 
"Drawback  Compliance  Program"  as 
well  as  specific  civil  monetary  penalties 
for  false  drawback  claims. 


Public  Law  103-182  also  approved 
and  implemented  the  North  American 
Free  Trade  Agreement  (NAFTA). 
Section  203  of  the  Public  Law  provides 
special  drawback  provisions  for  exports 
to  NAFTA  countries.  NAFTA  drawback 
is  separately  provided  for  in  part  181  of 
the  Customs  Regulations  (19  CFR  part 
181).  Drawback  and  other  duty-deferral 
programs  are  addressed  in  subpart  E  of 
part  181.  General  drawback  provisions 
under  part  191  and  the  NAFTA 
drawback  regulations  in  part  181 
contain  substantial  differences  (e.g.,  the 
"lesser  of  calculation  versus  full 
drawback,  same  condition  versus 
unused  merchandise  drawback,  etc.) 
Separate  claims  are  required  for 
drawback  claims  governed  by  NAFTA 
(see  19  CFR  181.46  and  191.0a). 

By  a  document  published  in  the 
Federal  Register  on  January  21, 1997 
(62  FR  3082),  Customs  proposed 
regulatory  revisions  principally  to  part 
191  in  implementation  of  the  statutory 
changes.  In  addition,  the  document 
proposed  to  generally  rearrange  and 
revise  part  191  largely  in  an  effort  to 
further  simplify  and  improve  the 
editorial  clarity  of  those  regulatory 
procedures  primarily  dealing  with  the 
manufacturing  and  unused  merchandise 
provisions,  these  being  the  most 
commonly  used  types  of  drawback. 
Several  administrative  changes  were 
proposed  as  well  with  respect  to  the 
regulatory  procedures  governing  these 
provisions,  for  the  purpose  of 
expediting  the  filing  and  processing  of 
drawback  claims  thereunder,  while 
ensuring  that  Customs  has  the  necessary 
enforcement  information  to  maintain 
effective  administrative  oversight  over 
the  drawback  program.  Also,  minor 
conforming  changes  occasioned  by  the 
general  reorganization  of  part  191  were 
proposed  with  respect  to  other  parts  of 
the  Customs  Regulations  (19  CFR  parts 
7,  10,  145, 173,  174  and  181). 

In  formulating  the  notice  of  proposed 
rulemaking,  as  noted  therein.  Customs 
consulted  extensively  with  the 
drawback  trade  community.  In 
particular,  in  the  summer  of  1995, 
Customs  initiated  informal  rulemaking 
consultations  in  a  series  of  meetings 
with  various  trade  groups. 

Numerous  comments  from  the  public 
were  received  in  response  to  the 
publication  of  the  notice  of  proposed 
rulemaking.  A  description,  together 
with  Customs  analysis,  of  the  comments 
that  were  submitted  is  set  forth  below. 

Discussion  of  Comments 

General 

Comment:  Many  views  were 
expressed  about  the  process  of  informal 


consultations  that  were  effected  through 
a  series  of  meetings  initiated  by 
Customs  with  various  trade  groups, 
most  of  these  commenters  variously 
observing  that  this  process  was 
instrumental  and  effective  in  assisting 
Customs  in  the  preparation  of  a  notice 
of  proposed  rulemaking  which  would 
fairly  and  accurately  implement  the 
drawback  and  related  laws,  and  their 
underlying  Congressional  intent,  as  well 
as  better  reflect  current  industry 
practices  and  expectations. 

Customs  Response:  Customs  agrees 
that  this  final  rule,  based  on  the  notice 
of  proposed  rulemaking  which  was 
developed  through  the  innovative 
process  described,  correctly  reflects  the 
intent  of  the  drawback  law,  as  well  as 
current  industry  concerns,  and  will 
improve  drawback  processing 
efficiency. 

Comment:  It  was  stated  that  the 
paperwork  burden  which  would  be 
generated  by  the  proposed  regulations 
was  underestimated,  due  in  part  to  the 
need  to  obtain  certification  in  the 
drawback  compliance  program,  and  to 
provide  Harmonized  Tariff  Schedule 
numbers  in  certain  instances. 

Customs  Response:  It  should  be  noted 
that  the  information  collection  and 
recordkeeping  burden  in  question 
contained  in  the  proposed  rule 
represents  an  estimated  average  annual 
burden.  Customs,  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995, 
periodically  reviews  the  acciu^cy  of  the 
information  collection  estimates 
required  for  compliance  with  its 
regulatory  provisions.  In  the  course  of 
such  review,  changes  to  an  estimated 
information  collection  burden  will  be 
made  as  appropriate. 

Comment:  The  concern  was  expressed 
about  the  new  Customs  Forms  that 
would  be  issued  for  drawback;  it  was 
asked  that  Customs  work  closely  with 
the  trade  in  the  development  of  such 
forms,  with  one  comment  suggesting 
that  the  forms  be  finaUzed  and  included 
in  the  final  drawback  regulations  herein. 

Customs  Response:  Customs  has 
worked  closely  with  the  public  in 
developing  new  Customs  Forms  for 
drawback.  The  new  drawback  forms  are: 
"Drawback  Entry"  (Customs  Form 
7551),  "Dehvery  Certificate  for  Purposes 
of  Drawback"  (Customs  Form  7552),  and 
"Notice  of  Intent  to  Export,  Destroy,  or 
Return  Merchandise  for  Purposes  of 
Drawback"  (Customs  Form  7553).  The 
titles  and  numbers  of  the  new  forms  are 
inserted  where  appropriate  in  the 
regulations. 

Comment:  Questions  were  raised 
about  the  nature  and  intent  imderlying 
the  information  contained  in  the 
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"BACKGROUND"  section  of  the 
proposed  rule. 

Customs  Response:  The 
"BACKGROUND"  section  of  a 
rulemaking  document  presents  its 
regulatory  history.  The  information  in 
this  section  is  intended  to  give  the 
specific  detail  necessary  to  explain  the 
basis  and  purpose  of  the  subject 
regulatory  provisions  and  to  furnish 
adequate  notice  of  the  issues  to  be 
commented  on,  as  required  by  the 
Administrative  Procedure  Act.  This 
enables  a  reviewing  body,  such  as  a 
court  of  law,  to  be  aware  of  the  legal  and 
factual  framework  imderlying  an  • 

agency's  action  (see,  e.g.,  American 
Standard,  Inc.,  v.  United  States,  602  F. 
2d  256,  269  (Ct.  CI.  1979)). 

Comment:  A  comment  noted  that 
some  general  drawback  contracts  were 
not  mcluded  in  Appendix  A  to  part  191 
in  the  proposed  rule,  along  with  the 
other  general  contracts. 

Customs  Response:  The  comment  has 
merit.  Four  of  the  general  manufacturing 
drawback  ruUngs,  as  they  are  now 
considered,  specifically  T.D.S  83-53, 
83-77,  83-80,  and  83-84,  were 
inadvertently  omitted  from  Appendix  A. 
They  are  now  included  therein.  Also, 
T.D.  84—49,  which  required  Customs 
Headquarters  approval  to  obtain 
petroleum  drawback  imder  19  U.S.C. 
1313(b),  was  thus  included  in  Appendix 
B  as  "Format  for  1313(b)  Petroleum 
Drawback  Application".  However,  T.D. 
84—49  is  now  included  among  the 
general  manufactiuing  drawback  rulings 
for  which  a  letter  of  notification  of 
intent  to  operate  must  be  submitted  to 
a  drawback  field  office. 

Comment:  A  statement  was  desired  in 
the  "BACKGROUND"  section  of  the 
final  rule  that  certain  existing  rulings 
concerning  what  constituted  a 
manufacture  or  production  for  drawback 
purposes  would  remain  in  effect 

Customs  Response:  No  change  as  to 
what  constitutes  a  manufactuj«  or 
production  is  intended  by  these 
regulations.  As  to  non-revoked  rulings 
generally,  to  the  extend  that  such 
ruhngs  do  not  materially  conflict  with 
the  statute  and  these  regulations,  they 
remain  in  effect  and  may  be  relied  upon 
to  the  extent  provided  in  19  U.S.C.  1625 
and  19  CFR  part  177. 

It  is  also  pointed  out  that  any  changes 
made  to  the  rulings  published  in  the 
Appendix  to  part  191  in  this  final  rule 
are  merely  conforming  to  these 
regulations  and  do  not  adversely  affect 
the  public. 

Comment:  An  objection  was  made 
about  the  planned  transfer  of  drawback 
claims  from  the  Customs  field  office 
where  filed  (o  another  such  office 
having  more  expertise  in  the  handling  of 


the  particular  claims,  as  was  mentioned 
in  the  "BACKGROUND"  section  of  the 
proposed  rule. 

Customs  Response:  Customs  beUeves 
that  the  planned  redistribution  of 
drawback  workload,  as  described, 
which,  as  observed  in  the  proposed  rule, 
is  an  internal  work  management  issue 
not  requiring  regulatory  action,  will 
result  in  quicker,  more  efficient,  and 
more  accurate  processing  of  drawback 
claims. 

Comment:  Changes  were  requested  in 
the  drawback  and  duty-deferral 
provisions,  related  primarily  to 
inventory  management  procedures  and 
accounting,  that  were  promulgated  in 
part  181,  Customs  Regulations  (19  CFR 
part  181)  pursuant  to  the  North 
American  Free  Trade  Agreement 
(NAFTA). 

Customs  Response:  The  provision  in 
part  181  for  accounting  for  fungible 
goods  in  inventory  which  are  to  be 
exported  to  Canada  or  Mexico  in  the 
same  condition  as  imported  and  for 
which  drawback  is  claimed  under  19 
U.S.C  1313(j)(l)  is  modified  consistent 
with  the  changes  to  accounting  methods 
for  drawback  in  part  191  (see  §  191.14). 
Under  the  amended  provision,  if  all  of 
the  goods  in  a  particular  inventory  are 
non-originating  goods,  the  identification 
of  the  goods  for  purposes  of  designation 
for  drawback  shall  be  on  the  basis  of  one 
of  the  accounting  methods  authorized  in 
19  CFR  191.14,  as  authorized  therein, 
including  first-in  first-out  (FIFO),  last- 
in,  first  out  (LIFO),  low-to-high 
(ordinary,  with  established  average 
inventory  turn-over  period,  and  blanket 
methods),  and  average.  Fungible 
originating  and  non-originating  goods 
still  may  be  commingled  in  inventory. 
When  such  originating  and  non- 
originating  goods  are  commingled,  the 
origin  of  the  goods  would  continue  to  be 
determined  according  to  the  inventory 
methods  provided  for  in  the  appendix  to 
part  181,  see  19  U.S.C.  3333(a)(2)(B).  hi 
this  situation  {i.e.,  when  originating  and 
non-originating  fungible  goods  are 
commingled  in  inventory),  the 
identification  of  the  goods  for  purposes 
of  designation  for  drawback  must  also 
be  on  the  basis  of  the  inventory  method 
from  the  app>endix  to  part  181.  The 
reason  that  one  of  the  accounting 
methods  authorized  in  §  191.14  may  not 
be  used  in  the  latter  instance  is  that  to 
do  so  would  make  so  complicated  area 
that  verification  by  Customs  would  be 
an  extreme  administrative  burden. 

Subpart  A.  Part  191 

Comment:  It  was  asked  that 
definitions  for  "merchandise", 
"articles",  "perfecting",  "restructuring", 
and  "stay"  be  added  to  proposed 


§  191.2.  It  was  requested  that  a 
definition  be  included  for  the  term 
"operator"  as  used  in  Appendix  A. 
while  another  comment  suggested 
adding  a  definition  for  the  term 
"records". 

Customs  Response:  Customs 
concludes  that  definitions  for 
"merchandise"  and  "articles"  are 
imnecessary  and  could  prove  confusing, 
inasmuch  as  these  general  terms  have 
different  meanings  depending  on  the 
particular  type  of  drawback  involved. 
Also,  Customs  finds  that  the  terms 
"perfecting",  restructuring",  and  "stay" 
are  already  adequately  explained  in  the 
specific  regulatory  sections  in  which 
they  appear.  Furthermore,  no  definition 
of  "operator"  is  added,  but  any 
confusion  caused  by  the  use  of  this  term 
in  the  general  manufacturing  drawback 
ruUngs  in  Appendix  A  is  removed  by 
substituting  "Manufacturer  or 
Producer"  therefor. 

Customs  has,  however,  determined  to 
include  a  definition  in  §  191.2  for  the 
term  "records"  based  on  the  definition 
of  this  term  appearing  in  19.U.S.C.  1508. 
In  addition,  a  definition  of  "fiUng», 
based  in  part  on  the  definition  of  that 
term  in  19  CFR  141.0a  for  purposes  of 
the  entry  of  merchandise,  is  included  in 
§191.2  to  implement  19  U.S.C.  1313(1), 
which  authorizes  regidations  which 
may  include,  but  need  not  be  limited  to, 
the  electronic  submission  of  drawback 
entries.  These  definitions  are  added  to 
§  191.2  in  appropriate  alphabetical 
order. 

Comment:  It  was  suggested  that 
proposed  §  191.2(a)  defining  the  term 
"abstract"  be  clarified  by  stating  that  a 
certificate  of  manufacture  and  delivery 
when  properly  completed  may  serve  as 
an  abstract. 

Customs  Response:  Customs  finds 
that  this  is  unnecessary.  No  reference  is 
made  in  these  regulations  to  an 
"abstract  of  manufacturing  records", 
which  is  how  the  term  "abstract"  was 
apparently  viewed.  As  used  herein,  an 
abstract  is  simply  one  of  two  methods 
(the  other  being  the  schedule  method) 
by  which  a  manufacturer  may  show  the 
amount  of  merchandise  used  or 
appearing  in  the  exported  article.  To 
make  this  clear,  a  paragraph  (d)  is 
included  in  §  191.23. 

Comment:  The  definition  for  a 
certificate  of  delivery  in  proposed 
§  191.2(b)  was  addressed,  with  the 
suggestion  being  made  that  the 
definition  provide  for  the  dehvery  of  the 
quaUfied  or  substituted  article  under  19 
U.S.C.  1313(p)  dealing  with  the 
substitution  of  finished  petroleum 
products.  It  was  further  reconmiended 
that  the  definition  be  made  consistent 
with  proposed  §  191.10.  in  particular  by 
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providing  that  a  certificate  of  delivery 
was  also  used  to  docmnent  intermediate 
transfers  of  merchandise  or  product. 

Customs  Response:  These  comments 
have  merit.  The  transfer  of  a  qualified 
article  from  a  manufacturer,  producer  or 
importer,  under  19  U.S.C.  1313(p),  is 
added  to  the  definition  of  a  certificate  of 
delivery  in  §  191.2(c).  as  redesignated,   ■ 
and  this  definition  is  made  consistent 
with  the  meaning  and  purpose  of  a 
certificate  of  delivery  as  set  forth  in 
§191.10. 

In  the  case  of  certificates  of  delivery 
for  transfers  under  19  U.S.C.  1313(p),  a 
certificate  of  delivery  would  be  required 
for  a  transfer  of  the  qualified  article 
from  the  importer  to  the  exporter  and 
for  all  intermediate  transfers  of  the 
qualified  article  from  the  importer  to  the 
exporter  (§§  1313(p)(2)(A)(iv). 
l3l3(p)(2)(F)).  Similarly,  a  certificate  of 
manufacture  and  delivery  would  be 
required  for  a  transfer  of  the  qualified 
article  from  the  manufacturer  or 
producer  to  the  exporter  (intermediate 
transfers  of  the  qualified  article  would 
require  a  certificate  of  delivery) 
(§§  1313(p)(2)(A)(ii),  1313(p)(2)(F)). 
Because  the  exporter  of  the  exported 
(substituted)  article  must  itself  either 
have  manufactured  or  produced  or 
imported  the  qualified  article  or  have 
purchased  or  exchanged,  directly  or 
indirectly,  the  qualified  article  from  the 
manufacturer  or  producer  or  the 
importer  (§  1313(p)(2)(A)(i),  (ii),  (iii), 
and  (iv)),  no  certificate  or  delivery 
would  be  used  for  the  substituted 
exported  article  under  19  U.S.C. 
1313(p),  (i.e.,  because  the  exporter 
would  not  transfer  the  exported  article 
and  issue  a  certificate  of  delivery  to 
itself). 

Also,  proposed  §  191.2(d)  defining  the 
term  "Act"  is  redesignated  as  §  191.2(b). 

Comment:  It  was  requested  that  the 
definition  for  a  certificate  of 
manufacture  and  delivery  in  proposed 
§  191.2(c)  be  changed  to  make  it 
consistent  with  proposed  §  191.24. 

Customs  Response:  Customs  agrees 
and  has  modified  the  definition  of  a 
certificate  of  manufacture  and  delivery 
in  §  191.2(d),  as  redesignated,  to  be 
consistent  with  the  information  for  this 
certificate  as  set  forth  in  §  191.24.  Also, 
§  191.2(d)  adds  a  cross-reference  to 
§191.24. 

Comment:  The  recommendation  was 
made  that  the  definition  for 
commercially  interchangeable 
merchandise  in  proposed  §  191.2(e) 
include  a  reference  to  proposed 
§  191.32(c)  dealing  with  determinations 
of  commercial  interchangeability  under 
the  substitution  unused  merchandise 
drawback  law.  A  comment  urged  that 
proposed  §  191.32(c)  be  changed  to 


declare  that  commercial 
interchangeability  existed  if  the 
governing  criteria  in  this  regard  were 
substantially  rather  than  completely 
met. 

Customs  Hesponse:  A  cross  reference 
to  §  191.32(g)  is  added  to  §  191.2(e). 
However,  Customs  cannot  change 
§  191.32(c)  as  requested.  The  criteria 
employed  in  determining  commercial 
interchangeability  is  adopted  from  the 
legislative  history  of  the  substitution 
unused  merchandise  drawback  law. 
However,  to  better  implement  legislative 
intent  in  this  regard,  §  191.32(c)  is 
changed  to  provide  that  in  determining 
commercial  interchangeability.  Customs 
will  evaluate  the  critical  properties  of 
the  substituted  merchandise.  It  is  noted 
that  procedures  for  contesting  specific 
rulings  on  commercial 
interchangeability  are  found  in  19 
U.S.C.  1625  and  19  CFR  part  177. 

Comment:  It  was  observed  that  the 
definition  of  designated  merchandise 
appearing  in  proposed  §  191.2(f)  to 
include  drawback  products  could  be 
misleading  in  relation  to  proposed 
§  191.26(b)(3)  which  provided  for 
exportation  or  destruction  "within  5 
years  of  the  importation  of  the 
designated  merchandise",  the  concern 
apparently  being  that  drawback 
products  would  not  be  imported. 

Customs  Response:  Customs  agrees, 
and  has  appropriately  modified 
§  191.27(b)(3)  as  redesignated.  No 
change  to  the  definition  of  designated 
merchandise  in  §  191.2(f)  is  warranted. 

Comment:  It  was  variously  contended 
that  the  definition  of  destruction  in 
proposed  §  191.2(g)  should  provide  for 
the  allowance  of  drawback  when 
merchandise  was  not  completely 
destroyed,  had  value,  and  was  partially 
recovered  or  recycled. 

Customs  Response:  It  is  Customs 
position  that  the  proposal  to  allow 
drawback  when  complete  destruction 
does  not  occur  (and  the  resulting  scrap 
has  value)  is  not  within  Customs 
authority  to  implement  by  regulations. 

Comment:  A  suggestion  was  made 
that  the  definition  for  direct 
identification  drawback  reflect  that  such 
identification  could  be  effected  using  an 
approved  accounting  method  provided 
for  in  proposed  §  191.14. 

Customs  Response:  Customs  agrees. 
Section  191.2(h)  is  modified 
accordingly. 

Comment:  A  request  was  made  that 
the  definition  of  drawback  in  proposed 
§  191. 2(i)  state  the  amount  of  the 
drawback  refund  and  include  a  cross 
reference  to  proposed  §  191.3 
concerning  the  types  of  duty  which 
could  be  the  subject  of  drawback 
recovery. 


Customs  Response:  A  reference  to 
§  191.3  is  added  to  §  191.2(i).  However, 
the  measure  of  the  drawback  refund  is 
not  warranted.  Customs  has  reviewed 
each  kind  of  drawback  to  ensure  that  in 
situations  in  which  the  amount  of 
drawback  recovery  is  100%,  the 
applicable  regulation  specifically  so 
states. 

Comment:  It  was  remarked,  with 
respect  to  the  definition  for  drawback 
product  in  proposed  §  191.2(1),  that  such 
a  product  need  not  be  "wholly" 
manufactured  in  the  United  States. 

Customs  Response:  This  comment  has 
jperit.  The  reference  to  a  drawback 
product  as  being  wholly  manufactured 
in  the  United  States  is  deleted. 

Comment:  The  suggestion  was  put 
forth  that  the  definition  of  exportation 
in  proposed  §  191. 2(m)  be  revised  to 
make  provision  for  the  lading  of  goods 
on  quaUfying  vessels  and  aircraft  under 
19  U.S.C.  1309. 

Customs  Response:  Customs  agrees. 
Section  191. 2(m)  is  revised  consistent 
with  19  U.S.C.  1309  and  reference  to  19 
CFR  10.59  through  10.65  is  added.  Also, 
as  already  noted,  a  definition  of 
"exporter"  is  added  to  this  provision, 
consistent  with  the  definition  of  this 
term  in  the  regulations  of  the  Bureau  of 
Export  Administration,  £>epartment  of 
Commerce  (15  CFR  part  772). 

Consistent  with  the  definition  of 
"exportation",  the  definition  of 
"exporter"  provides  that  for  "deemed 
exportations"  the  exporter  is  the  person 
who  as  the  principal  party  in  interest  in 
the  transaction  deemed  to  be  an 
exportation  has  the  power  and 
responsibility  for  determining  and 
controlling  the  transaction  (e.g.,  in  the 
case  of  aircraft  or  vessel  supplies  under 
19  U.S.C.  1309(b),  the  party  who  has  the 
power  and  responsibility  for  lading  the 
supplies  on  the  qualifying  aircraft  or 
vessel).  Thus,  if  an  aircraft  or  vessel 
operator  has  such  power  and 
responsibility,  that  aircraft  or  vessel 
operator  is  the  exporter  and  is  entitled 
to  claim  drawback  or  to  waive  and 
assign  the  right  to  claim  drawback  to 
another  authorized  party  (see  §  191.82). 
If  another  party  (e.g.,  a  ftiel  supply 
company)  has  such  power  and 
responsibility,  that  party  is  the  exporter 
and  is  entitled  to  claim  drawback  or  to 
waive  and  assign  the  right  to  claim 
drawback  to  another  authorized  party. 
This  will  enable  the  public,  and 
Customs,  to  identify  with  greater 
certainty  the  party  responsible  for 
keeping  records  of  exportation  and  the 
party  who  may  claim  drawback. 

Comment:  It  was  recommended  that 
the  term  "general  manufacturing 
drawback  ruling"  in  proposed  §  191. 2(o) 
be  changed  to  "general  drawback 
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statement".  It  was  asked  that  any  new 
general  rulings  be  published  first  as 
Treasury  Decisions  (T.D.s)  and 
thereafter  included  in  Appendix  A  to 
part  191. 

Customs  Response:  Customs  hereby 
affirms  the  change  horn  drawback 
"contracts"  to  "ruhngs",  which  was 
occasioned  only  after  thorough  review 
and  consideration,  as  noted  in  the 
proposed  rule  (see  62  FR  3086).  The 
reasons  for  this  change  were  thoroughly 
described  in  the  proposed  rule  (see  62 
FR  3083  and  3096-3087). 

The  comment  suggesting  that  new 
general  rulings  should  first  be  published 
as  T.D.s  and  subsequently  added  to  the 
Appendix  has  merit  and  is  adopted.  To 
this  end,  the  definition  for  general 
manufacturing  drawback  rulings  now 
appearing  in  §  191. 2(p).  as  redesignated, 
is  changed  to  note  that  such  rulings  will 
be  published  as  T.D.s  and  in  Appendix 
A  of  part  191.  This  change  is  also 
effected  in  greater  detail  in  §  191.7 
dealing  with  the  procedures  for  general 
manufacturing  drawback  rulings. 

Additionally,  the  explanation  in  the 
definition  stating  when  a  manufacturer 
or  producer  may  operate  imder  a  general 
manufacturing  drawback  ruling  and 
describing  the  (u-ocedures  for  such 
rulings  is  removed  as  unnecessary  and 
not  a  part  of  the  definition.  The 
removed  material  is  instead  provided 
for  in  §191.7. 

Comment:  The  question  was  asked  as 
to  whether  the  definition  of 
manufacture  or  production  in  proposed 
§  191. 2(p)  was  intended  in  any  way  to 
undermine  existing  precedential  rulings 
or  decisions  in  this  connection. 

Customs  Response:  There  is  no  intent 
to  change  the  existing  definition  of 
manufacture  or  production  for  drawback 
purposes  (now  redesignated  as 
§  191. 2(q)).  This  was  made  clear  in  the 
proposed  rule. 

Comment:  It  was  asked  that  the  term 
"possession"  in  proposed  §  191. 2(q)  be 
further  defined  and  explained. 

Customs  Response:  Customs  believes 
that  the  definition  of  possession  (now 
redesignated  as  §  191. 2(s)),  which  is 
based  on  the  language  of  the  statute  (19 
U.S.C.  1313(j)(2)).  is  sufficiently  clear  as 
is. 

Comment:  With  respect  to  proposed 
§  191.2(r)  defining  relative  value  in 
situations  where  multiple  products 
concurrently  result  in  manufacture,  it 
was  suggested  that  a  definition  be 
included  in  proposed  §  191.2  for 
multiple  products. 

Customs  Response:  Customs  agrees.  A 
definition  for  multiple  products  as  "two 
or  more  products  produced 
concurrenUy  by  a  manufacture  or 
production  operation  or  operations"  is 


added  in  appropriate  alphabetical  order 
to  §  191.2.  The  definition  for  relative 
value  is  redesignated  as  §  191.2(u),  and 
the  reference  to  by-product  appearing 
therein  is  removed. 

Comment:  Changes  were  suggested  to 
the  definition  for  substituted 
merchandise  in  proposed  §  191. 2(s)  to 
provide,  respectively,  for  substitution 
under  19  U.S.C.  1313(b).  1313(j)(2),  and 
1313(p).  Also,  it  was  suggested  that  this 
definition  be  placed  in  alphabetical 
order  in  proposed  §  191.2. 

Another  comment  requested  that 
Customs  provide  guidance  to  the  trade 
as  to  what  constituted  a  substantial 
change  in  manufacture  or  production, 
which  would  preclude  merchandise 
from  being  of  the  "same  kind  and 
quahty"  under  19  U.S.C.  1313(b),  the 
criterion  for  permitting  substitution  for 
drawback  purposes  thereimder.  This 
comment  asked  that  merchandise  falling 
under  the  same  8-digit  harmonized  tariff 
schedule  (HTS)  niunber  be  accepted  as 
being  of  the  same  kind  and  quality. 
Customs  Response:  Customs  has 
revised  the  definition  for  substituted 
merchandise  under  §  191. 2(x),  as 
redesignated,  so  as  to  simplify  it.  Also, 
the  definitions  in  §  191.2  have  been 
placed  in  alphabetical  order. 

However,  the  comment  suggesting  the 
inclusion  of  an  explanation  as  to  what 
constitutes  a  substantial  change  in 
manufactiu^  or  production  which 
would  preclude  a  finding  of  same  kind 
and  quality  under  19  U.S.C.  1313(b)  is 
not  adopted,  inasmuch  as  Customs 
believes  that  such  determinations  are 
better  made  on  a  case-by-case  basis. 
While  the  use  of  the  HTS  number  is 
expressly  recognized  for  this  purpose 
under  19  U.S.C.  1313(p),  no  such 
provision  to  this  effect  exists  in 
§  1313(b). 

Comment:  Various  concerns  were 
expressed  over  the  definition  of  a 
specific  manufacturing  drawback  ruling 
under  proposed  §  191. 2(u);  it  was 
generally  desired  that  the  term  "ruling" 
be  changed  to  "statement",  which 
would  occasion  the  removal  of  the 
reference  to  the  appUcability  of  19  CFR 
part  1 77  to  such  rulings.  Since  a  ruling 
under  part  177  appUed  to  prospective 
transactions,  it  was  principally  asked 
whether  drawback  claims  could  still  be  ' 
filed  prior  to  issuance  of  a  general  or 
specific  manufacturing  drawback  ruling, 
and  what  type  of  confidential  treatment 
would  be  accorded  the  manufactiuing 
drawback  ruling  request. 

Customs  Response:  As  already  noted. 
Customs  has  determined  to  retain  the 
term  "ruling"  in  §  191. 2(w),  as 
redesignated,  rather  than  the  term 
"contract"  or  "statement",  for  the 
reasons  amply  explained  in  the 


proposed  rule.  In  any  event,  §  191.27(c) 
as  redesignated  makes  it  clear  that 
drawback  claims  may  continue  to  be 
filed  before  a  letter  of  notification  of 
intent  to  operate  under  a  general 
manufacturing  drawback  ruling  is 
acknowledged  or  a  specific 
manufacturing  drawback  ruling  is 
approved. 

Also,  the  applicabihty  of  19  U.S.C. 
1625  and  19  CFR  part  177  to  a  drawback 
ruling  hereunder  will  not  affect  the 
confidentiaUty  otherwise  accorded 
under  the  Freedom  of  Information  Act 
either  to  an  appUcation  for  a  specific 
manufacturing  drawback  ruling,  or  to  a 
letter  of  intent  to  operate  under  a 
general  manufacturing  drawback  ruling. 
That  is,  the  general  "ruling"  is  the 
published  T.D.  appearing  in  Appendix 
A  to  part  191.  In  the  case  of  a  specific 
manufacturing  drawback  ruling,  the 
"ruling"  is  the  letter  of  approval  issued 
by  Customs,  which  would  be  published 
as  a  synopsis  in  the  Customs  Bulletin. 
Section  191.2(w)  as  redesignated  is 
changed  to  clarify  this. 

Comment:  With  respect  to  proposed 
§  191.3(a),  clarity  was  requested 
regarding  the  payment  of  drawback  on 
voluntary  tenders  made  in  connection 
with  notices  of  prior  disclosure   ~ 
pursuant  to  19  U.S.C.  1592(c).  Also,  it 
was  advocated  that  proposed 
§  191.3(a)(l)(iii)  set  forth  a  definition  of 
what  comprised  volimtary  tenders 
subject  to  drawback,  in  order  to  avoid 
confusion. 

It  was  suggested  that  proposed 
§  191.3(a)(1)  (ii),(iii)  and  (iv)  be 
changed  to  simply  reference  proposed 
§  191.81  which  would  contain  the 
substantive  requirement  pertaining  to 
the  provisions  that  a  written  request  be 
submitted  for  the  payment  of  drawback, 
along  with  a  waiver  of  payment  under 
any  other  provision  of  law.  It  was  also 
suggested  that  proposed  §  191.3(a)(l)(iii) 
be  changed  to  indicate  that  any  waiver 
be  conditioned  on  the  refund  being 
received  as  drawback  and  not  subject  to 
repayment.  A  comment  asked  with 
reference  to  proposed  §  191.3(a)  (and 
proposed  §  191.81)  that  the  filing  of  the 
written  request  waiver  be  allowed  at  any 
time  prior  to  final  liquidation  of  the 
drawback  entry. 

In  addition,  in  proposed  §  191.3(a)(1) 
(iii)  and  (iv),  a  question  was  presented 
as  to  the  need  for  a  waiver  of  payment 
in  the  case  of  warehouse  withdrawals 
whose  liquidation  had  become  final. 

It  was  also  noted  that  the  references 
in  proposed  §  191.3(a)(1)  (ii),  (iii).  and 
(iv)  to  §  191.82  (b)  and  (c)  should  be 
instead  to  proposed  §  191.81  (b)  and  (c). 

Customs  Response:  The  erroneous 
citations  are  duly  corrected. 
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The  comment  suggesting  a  clear 
definition  of  "voluntary  tenders"  has 
merit  and  is  adopted.  "Voluntary 
tenders"  are  thus  defined  in 
§  191.3(a)(l)(iii)  for  purposes  of  §  191.3. 
as  a  payment  of  duties  on  imported 
merchandise  in  excess  of  the  amount  of 
duties  included  in  the  liquidation  of  the 
entry,  or  withdrawal  from  warehouse, 
for  consumption,  provided  that  the 
liquidation  has  become  Hnal  and  that 
the  other  conditions  in  the  provision 
and  §191.81  are  met. 

In  response  to  the  comment  about 
what  must  be  waived,  it  is  any  claim  to 
payment  or  refund  limited  to  the 
drawback  granted.  However,  this  is 
provided  for  in  §  191.81(c).  not  in 
§  191.3.  Also  in  this  regard,  the 
comment  that  the  written  request  and 
waiver  may  be  filed  at  any  time  prior  to 
final  liquidation  of  the  drawback  entry 
requires  no  change  to  §  191.81(c) 
because  there  is  no  time  limit  provided 
therein. 

The  comment  suggesting  inclusion  of 
tenders  made  in  connection  with  a 
notice  of  prior  disclosure  pursuant  to  19 
U.S.C.  1592  has  merit  and  is  adopted. 
The  adoption  of  this  suggestion  is 
implemented  by  combining  §  191.3(a)(1) 
(iii)  and  (iv),  and  adding  to  it  tenders  of 
duty  made  in  connection  with  notices  of 
prior  disclosure  under  19  U.S.C. 
1392(c)(4).  so  that  there  is  now  one 
provision  (§  191.3(a)(l)(iii))  providing 
that  duties  subject  to  drawback  include 
tenders  of  duties  after  liquidation  has 
become  final,  such  tenders  to  include 
voluntary  tenders,  including  tenders  of 
duty  in  connection  with  notices  of  prior 
disclosure  under  19  U.S.C.  1592(c)(4). 
and  duties  restored  under  19  U.S.C. 
1592(d). 

Insofar  as  the  comment  suggesting  the 
removal  to  §  191.81  of  the  requirement 
for  filing  a  written  request  and  waiver 
is  concerned,  this  comment  has  merit. 
The  provision  is  being  changed  to  refer 
to  §  191.81.  which  will  contain  the 
substantive  requirement  for  a  written 
request  and  waiver.  In  answer  to  the 
question  of  why  a  waiver  would  be 
needed  for  warehouse  withdrawals,  the 
reason  such  a  waiver  would  be  needed 
is  that  the  warehouse  withdrawal  for 
consumption  would  have  been 
liquidated,  and  liquidation  would  have 
become  final,  after  which  the  tender 
upon  which  drawback  is  claimed  would 
have  been  made,  so  that  a  waiver  would 
be  desirable  to  ensure  that  Customs 
would  not  pay  both  drawback  and  a 
refund  of  the  tender  under  some  other 
provision  of  law. 

Comment:  The  assertion  was  made, 
with  respect  to  proposed  §  191.3(b),  that 
harbor  maintenance  fees  should  be 
subject  to  drawback.  Also,  a  comment 


wanted  drawback  payable  on  interest 
paid  pursuant  to  post-entry  assessments. 

Customs  Besponse:  Customs  disagrees 
that  harbor  maintenance  fees  should  be 
subject  to  drawback,  inasmuch  as  such 
fees  are  imposed  in  connection  with 
part  use.  not  importation  of 
merchandise  (within  the  legal  meanings 
of  19  U.S.C.  1313  and  26  U.S.C.  4462). 
Likewise,  drawback  is  not  payable  on 
interest. 

Comment  A  comment  asserted  that 
proposed  §  191.3(c)  needed  to  be  revised 
specifically  to  make  clear  that  products 
falling  within  the  tariff-rate  quota  (but 
not  payable  at  the  over-quota  rate  of 
duty)  were  eligible  for  all  types  of 
drawback,  while  products  assessed  the 
over-quota  rates  of  duty  were  eligible 
only  under  19  U.S.C.  1313(j)(l).  with 
tobacco  being  eligible  under  both  19 
U.S.C.  1313(j)(l)  and  1313(a). 

Customs  Besponse:  This  comment  has 
merit  and  is  adopted.  The  provision  is 
re-drafted  accordingly. 

Comment:  One  comment  suggested 
that,  in  proposed  §  191.4(b),  the  word 
"was"  be  changed  to  "is". 

Customs  Besponse:  The  comment  has 
merit  and  is  adopted. 

Comment:  It  was  contended  that 
proposed  §  191.6  concerning  who  may 
sign  drawback  documents  was  in 
contradiction  to  proposed  §  191.8 
dealing  with  specific  manufacturing 
drawback  rulings,  as  well  as  19  CFR  part 
177  regarding  the  submission  of 
requests  for  rulings.  One  such  comment 
noted  that  the  list  of  persons  did  not 
include  attorneys  who  should  have 
signing  authority  for  their  clients  at  least 
with  respect  to  applications  for 
drawback  rulings. 

Customs  Besponse:  These  comments   . 
have  merit,  insofar  as  they  raise 
questions  regarding  the  applicability  of 
the  limitations  on  who  may  conduct 
"Customs  business"  under  19  U.S.C. 
1641  and  19  CFR  part  111.  The 
comments  »re  adopted,  and  §  191.6  is 
appropriately  redrafted  to  add  a  new 
paragraph  (c),  so  that  the  persons  listed 
in  paragraph  (a)  are  the  only  persons 
who  may  sign  any  of  the  dociunents 
listed  in  paragraph  (b). 

Under  new  paragraph  (c).  letters  of 
notification  of  intent  to  operate  under  a 
general  meinufacturing  drawback  ruling 
(§  191.7(b))  and  appUcations  for  a 
specific  manufacturing  drawback  ruling 
(§  191.8),  as  well  as  requests  for 
nonbinding  predeterminations  of 
commercial  interchangeability 
(§  191.32(c)(2)),  applications  for  waiver 
of  prior  notice  (§  191.91),  appUcations 
for  accelerated  payment  (§  191.92),  and 
applications  for  participation  in  the 
drawback  compliance  program  (subpart 
S)  may  be  signed  by  any  of  the  persons 


listed  in  paragraph  (a),  or  any  other 
individual  legally  authorized  to  bind  the 
person  (or  entity). 

Comment:  Referring  to  proposed 
§  191.6(a)(1).  a  question  was  raised  as  to 
who  specifically  would  be  "any  other 
individual  legally  authorized  to  bind  the 
corporation". 

Customs  Response:  The  comment  has 
merit.  The  woitl  "individual"  therein  is 
changed  to  "employee". 

Comment:  With  respect  to  proposed 
§  191.6(a)(4).  it  was  suggested  that  any 
employee  of  "a"  business  entity  be 
changed  to  "the"  business  entity. 

Customs  Response:  The  comment  has 
merit  and  is  adopted. 

Comment:  One  comment  expressed 
concern  that  the  authority  of  an 
individual  acting  on  his  or  her  own 
behalf,  as  set  forth  in  proposed 
§  191.6(a)(5).  implied  that  an  unlicensed 
person  might  be  permitted  to  conduct 
Customs  business. 

Customs  Response:  This  provision  is 
intended  to  provide  for  a  situation  in 
which  an  individual  [e.g.,  an  individual 
drawback  claimant  or  exporter)  signs 
documents  in  his  or  her  ovm  capacity. 
Since  the  provision  contains  the 
modifier  "acting  on  his  or  her  own 
behalf,  Customs  does  not  believe  that 
this  provision  could  be  interpreted  to 
allow  an  unlicensed  person  to  conduct 
Customs  business  on  behalf  of  another 
(see  19  U.S.C.  1641(a)(2)). 

Comment:  Ajjuestion  was  presented 
as  to  whether  proposed  §  191.6(b) 
should  include  a  Notice  of  Intent  to 
Export.  Destroy,  or  Return  Merchandise 
for  Purposes  of  Drawback. 

Customs  Response:  The  suggestion 
that  Notices  of  Intent  to  Export,  Destroy 
or  Return  Merchandise  for  Purposes  of 
Drawback  should  be  listed  as  one  of  the 
documents  that  can  be  signed  by  the 
persons  in  §  191.6(a)  has  merit  and  is 
adopted.         I 

Comment:  A  cou^m  was  raised  about 
"endorsements"  dfexporters  on  bills  of 
lading  or  evidence  of  exportation  in 
proposed  §  191.6(b)(6). 

Customs  Response:  The  comment 
appears  to  be  concerned  that  the 
practice  of  permitting  blanket  letters  of 
endorsement  (which  should  be  blanket 
certifications)  be  provided  for  in  the 
regulations.  This  comment  has  merit 
and  is  adopted;  the  reference  to 
"Endorsements"  is  changed  to 
"CertificaUont",  and  citations  to 
§§  191.28  (as  redesignated  from 
proposed  §  191.27)  and  191.82  are 
added  in  §  191.6(b)(5),  as  redesignated 
(proposed  §  191.6(b)(7)  is  also 
redesignated  as  §  191.6(b)(6)).  It  is  noted 
that  §§  191.28  as  redesignated  and 
191.82  are  modified  to  provide  for 
"blanket"  certifications. 
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Comment:  As  to  proposed  §  191.7 
dealing  with  general  manufacturing 
drawback  rulings,  the  reconunendatlon 
was  made  in  connection  with  proposed 
§  191. 2(o)  that  the  term  "ruKngs"  be 
changed  to  "statements". 

It  was  asked  that  general  drawback 
rulings  be  published  first  as  T.D.s,  and 
then  subsequently  be  included  in 
Appendix  A  to  part  191.  Another 
comment  asked  how  the  general  rulings 
in  Appendix  A  would  be  identified. 

A  comment  wanted  Customs  to 
acknowledge  requests  for  general 
rulings  within  30  days. 

It  was  stated  that  approved  letters  of 
intent  should  receive  a  unique 
computer-generated  ruling  niunber. 

The  question  was  asked  as  to  how 
modifications  of  letters  of  intent  to 
operate  imder  a  general  ruling  would  be 
handled;  a  comment  wanted  provisions 
included  in  proposed  §  191.7 
concerning  the  use  of  accounting 
procedures  and  tradeoff;  another 
comment  stated  that  there  was  no 
provision  for  transferring  a  general 
ruling  to  another  drawback  office. 

Customs  Response:  In  regard  to  the 
comment  suggesting  that  new  general 
rulings  should  first  be  published  as 
T.D.s  and  subsequently  added  to  the 
Appendix,  this  comment  has  merit  and 
is  adopted  in  §  191.7(b)(1).  Furthermore, 
the  general  manufacturing  drawback 
rulings  in  Appendix  A  are  being 
identified  by  their  T.D.  numbers. 

In  regard  to  the  change  in 
nomenclature  (from  "rulings"),  these 
comments  are  not  adopted,  as 
previously  discussed  in  reference  to 
proposed  §191.2(o). 

In  regard  to  the  suggestion  that  there 
should  be  a  time  limitation  on 
acknowledgments  by  drawback  offices 
of  applications  and  that  the  time  should 
be  30  days,  Customs  is  not  adopting  this 
suggestion,  as  such,  but  is  adding  in 
§  191.7(c)  that  Customs  is  required  to  act 
"promptly"  on  appHcations.  Because 
drawback  claims  may  be  filed  pending 
acknowledgment  of  a  letter  of 
notification  of  intent  to  operate  under  a 
general  drawback  ruling  or  before 
approval  of  a  specific  manufacturing 
drawback  ruling  (see  §  191.27(c)  as 
redesignated),  it  is  Customs'  position 
that  a  time  limit  for  action  is  not 
necessary. 

In  regard  to  the  comment  suggesting 
a  unique  electronic  ruling  number  for 
each  general  manufactiuing  drawback 
ruling,  this  comment  has  merit  and  is 
also  added  in  §  191.7(c). 

In  regard  to  the  comment  asking  how 
modifications  to  letters  of  intent  are  to 
be  made,  because  letters  of  notification 
of  intent  are  relatively  short  and  simple, 
no  provision  like  that  appearing  in 


§  191.8(g)  is  provided.  When  the 
information  included  in  a  letter  of 
notification  of  intent  changes,  a  new 
letter  of  notification  of  intent  must  be 
filed. 

The  suggestion  relating  to  a  statement 
regarding  the  use  of  a  particular 
accounting  method  and  the  use  of 
tradeoff  under  the  general 
manufacturing  drawback  ruling  is  not 
adopted  (because  application  of  those 
provisions  is  provided  for  in  the 
applicable  regulations). 

In  regard  to  the  comment  that  the 
regulation  does  not  address  how  a 
change  in  the  drawback  office  where 
claims  will  be  filed  may  be  made,  no 
provision  such  as  that  added  to  §  191.8 
is  being  provided  for  in  this  section 
(because,  as  is  true  of  modifications, 
letters  of  intent  are  relatively  short  and 
simple).  When  the  person  who 
submitted  the  letter  of  intent  wishes  to 
add  a  different  drawback  office,  a  new 
letter  of  intent  (to  that  drawback  office) 
must  be  filed. 

Comment:  The  observation  was  made 
that  the  identification  of  the  general 
manufacturing  drawback  rulings  was 
potentially  confusing.  It  was  suggested 
that  the  precise  general  manufacturing 
drawback  ruling  under  which  the 
manufacturer  proposed  to  operate 
should  be  listed  as  one  of  the 
requirements  in  proposed  §  191.7(b)(3) 
and  that  the  general  manufacturing 
drawback  rulings  in  Appendix  A  should 
be  identified  by  their  Treasury  Decision 
numbers  (or  some  other  Customs- 
assigned  number). 

Customs  Response:  This  comment  has 
merit  and  is  adopted.  Section  191.7  is 
revised  to  include  a  paragraph  (b)(3)(iv) 
to  this  effect,  with  redesignation 
accordingly.  As  already  noted,  the  T.D. 
numbers  of  the  respective  general 
manufacturing  drawback  rulings  have 
been  included  in  Appendix  A. 

Comment:  A  comment,  with  respect 
to  proposed  §  191.7(b)(2),  stated  theirthe 
number  of  copies  of  letters  of  intent 
required  to  be  submitted  should  be 
limited  to  only  one  copy  per  drawback 
office. 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Comment:  Concerning  proposed 
§  191.7(b)(3)(iv),  one  comment  asked 
that  a  description  of  the  merchandise 
and  articles  be  included  in  the  letter  of 
intent  under  a  general  ruUng,  while 
another  comment  wanted  to  require  a 
description  of  the  manufacturing 
process.  A  third  comment  asked  about 
the  processing  of  a  letter  of  intent  under 
proposed  §  191.7(c). 

Customs  Response:  Section 
191.7(b)(3)(v),  as  redesignated  from 
proposed  §  191.7(b)(3)(iv),  requires  that 


merchandise  and  articles  be  described 
unless  specifically  described  in  the 
letter  of  iiotification  (instead  of  "letter  of 
notification",  this  should  have  read 
"general  manufacturing  drawback 
ruling"  and  is  changed  accordingly). 
There  are  instances  in  which  the 
merchandise  and  articles  are 
specifically  so  described  (e.g.,  orange 
juice  (T.D.  85-110,  raw  sugar  (T.D.  83- 
59))  and  it  is  in  these  situations  that  the 
merchandise  and  articles  do  not  have  to 
be  described  (because  they  are  already 
described  in  the  general  manufacturing 
drawback  ruling). 

As  for  the  second  comment,  §  191.7  is 
changed  by  adding  a  paragraph  (b)(3)(vi) 
(with  redesignation  accordingly),  to 
provide  that  a  letter  of  notification  of 
intent  to  operate  under  a  general 
manufacturing  drawback  ruling  must 
include  a  description  of  the 
manufacture,  if  such  a  description  is  not 
already  described  in  the  general 
manufacturing  drawback  ruling. 

Additionally.  §  191.7(c)  is  changed  to 
provide  that  the  drawback  office  will 
acknowledge  the  letter  of  intent  if:  (1) 
the  letter  of  notification  of  intent  is 
complete;  (2)  the  general  manufacturing 
drawback  ruling  identified  by  the 
manufacturer  or  producer  is  applicable 
to  the  manufacturing  or  production 
process  described;  (3)  the  general 
manufacturing  drawback  ruling  is 
followed  without  variation;  and  (4)  the 
manufacturing  or  production  process 
described  meets  the  definition  of  a 
manufacture  or  production  under 
§  191. 2(q)  (as  redesignated). 

In  this  latter  regard,  as  further 
provided  in  §  191.7(c),  the  letter  of 
acknowledgment  from  the  drawback 
office  will  contain  specific  authorization 
to  operate  under  the  general 
manufacturing  drawback  ruhng.  subject 
to  the  requirements  and  conditions  of 
that  general  manufacturing  drawback 
ruling  and  the  law  and  regulations. 

In  addition,  §  191.7(c)  is  revised  to 
require  that  the  manufacturer  or 
producer  be  advised,  in  writing,  if  the 
letter  of  intent  cannot  be  acknowledged. 
To  this  end.  if  the  letter  of  notification 
of  intent  to  operate  under  a  general 
manufacturing  drawback  ruling 
includes  conditions  or  terms  varying 
from  the  general  manufacturing 
drawback  ruling  published  as  a  T.D.  or 
in  Appendix  A.  the  drawback  office  may 
not  adenowledge  the  letter  and  will 
return  it  to  the  manufactiuer  or 
producer  for  modification  and 
resubmission  or  for  submission  to 
Customs  Headquarters  as  a  specific 
manufacturing  drawback  ruling. 

Comment:  It  was  commented,  with 
respect  to  proposed  §  191.7(b)(3)(vi), 
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that  the  requirement  of  a  suffix  to  the 
IRS  number  should  be  included. 

Customs  Response:  The  comment  that 
a  suffix  to  the  IRS  number  should  be 
stated  has  merit  and  is  adopted.  This 
provision  is  redesignated  as 
§191.7{b)(3)(viii). 

Comment:  A  comment  requested  that, 
rather  than  terminating  a  ruling 
automatically  after  5  years  of  non-use, 
proposed  §  191.7(d)  be  changed  to 
permit  a  manufacturer  a  period  of  time, 
such  as  60  days,  within  which  to 
request  Customs  not  to  revoke  the 
ruling. 

Customs  Response:  This  request  is  not 
adopted.  This  suggestion  woiud  add 
unnecessarily  to  the  administrative 
burden  of  processing  drawback.  If  a 
claimant  is  inactive  for  5  years  and 
notice  of  termination  is  published,  the 
claimant  may,  under  the  very  simple 
procedures  provided  in  §  191.7,  submit 
a  new  notiHcation  of  intent  to  operate 
under  the  general  manufacturing 
drawback  ruling. 

Comment:  The  statement  was  made, 
in  relation  to  proposed  §  191.8 
addressing  the  procedures  for  specific 
manufactiuing  drawback  rulings,  that 
the  term  be  changed  from  "rulings"  to 
"statements",  and  that  requests  for 
manufacturing  contracts  under  19 
U.S.C.  1313(a)  should  continue  to  be 
approvable  by  local  drawback  offices. 

Customs  Response:  As  already 
averred.  Customs  has  determined  to 
retain  the  change  from  drawback 
"contracts"  or  "statements"  to 
"rulings".  Drawback  offices  would,  as 
proposed  and  as  in  this  final  rule, 
acknowledge  receipt  of  letters  of 
notification  of  intent  to  operate  under  a 
general  manufacturing  drawback  ruling 
under  19  U.S.C.  1313(a)  (unless  the 
proposal  varied  from  the  general 
manufacturing  drawback  ruling,  in 
which  case  Headquarters  approval 
would  be  necessary.)  An  apphcation  for 
a  specific  manufacturing  drawback 
ruling  under  §  191.8(d)  must  be 
submitted  to  Customs  Headquarters. 

Comment:  A  comment  suggested  that 
the  IRS  niunber  required  in  the 
application  for  a  specific  ruling  in 
proposed  §  191.8(c)(2).  include  the 
suffix. 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Comment:  A  comment  with  respect  to 
proposed  §  191.8(e)(1)  questioned  the 
use  of  T.D.s  imder  which  to  publish 
approved  drawback  rulings.  It  was 
noted  that  the  term  "contract"  was 
inadvertently  used  in  this  provision. 
Another  comment  suggested  that  the 
Headquarters  approval  letter  should 
include  the  computer-generated  ruling 
number. 


Customs  Response:  Customs  is  not 
prepared  at  this  time  to  eliminate  the 
use  of  T.D.s  for  this  purpose.  The 
comment  noting  the  misuse  of  the  term 
"contract"  in  this  provision  is  correct; 
the  provision  is  changed.  The  comment 
that  the  Headquarters  approval  letters 
should  include  the  computer-generated 
number  has  merit  and  is  adopted. 

In  addition,  consistent  with  the 
comment  and  response  for  §  191.7(b)(2), 
only  1  copy  of  the  approved  application 
for  the  specific  manufacturing  drawback 
ruling  is  forwarded  to  the  appropriate 
drawback  oKce(s).  A  cHange  to  this 
same  effect  is  made  in  §  191.8(d). 

Comment:  A  comment  on  proposed 
§  191.8(e)(2)  stated  that,  for  consistency, 
the  notification  to  an  appUcant  that  the 
application  could  not  be  approved 
should  be  in  writing.  AnoUier  comment 
suggested  that  the  term  "promptly" 
(within  which  to  notify  the  applicant 
that  the  application  could  not  be 
approved)  should  be  specifically 
defined. 

Customs  Response:  The  comment 
suggestion  that  the  notice  of  disapproval 
be  in  writing  has  merit  and  is  adopted. 
However,  the  suggestion  that 
"promptly"  be  specifically  defined  is 
not  adopted. 

Comment:  Concerning  the 
modification  of  specific  manufacturing 
drawback  rulings  in  proposed  §  191. 8fg), 
it  was  variously  asked  if  changes  in 
corporate  officers,  changes  in  factory 
locations,  changes  in  the  basis  of  claim, 
changes  in  filing  location,  and  changes 
in  brokers  could  also  be  handled  by  the 
limited  modification  procedure,  set 
forth  in  proposed  §  191.8(g)(2),  or  were 
they  intended  to  be  made  through 
Headquarters,  as  provided  in  proposed 
§  191.8(g)(1)  which  required  the  filing  of 
a  supplemental  application  in  the  form 
of  the  original  application. 

Another  comment  asked  for  which 
limited  modification  should  the 
drawback  office  notify  Headquarters,  for 
which  limited  modification  should  the 
drawback  office  notify  the  claimant  in 
writing  of  receipt,  and  for  which  limited 
modification  should  the  ACS 
(Automated  Commercial  Systems) 
drawback  database  ruling  be  revoked 
and  reissued,  and  when  would  an 
amendment  be  appropriate. 

Customs  Response:  These  comments 
have  some  merit  and,  to  the  extent 
necessary,  are  adopted  in  §  191.8(g)(2). 
It  is  noted  th«t  changes  in  factory 
locations  are  already  covered  in 
§  191.8(g)(2)(i)(A),  and  changes  in 
corporate  officers  and  brokers  are 
covered  by  the  provision  for  those 
persons  who  will  sign  drawback 
documents  in  §  191.8(g)(2)(i)(D) 


(corporate  officers  are  no  longer 
required). 

Changes  in  the  basis  of  claim  are 
added  in  §  191.8(g)(2)(i),  as  are  changes 
in  the  filing  location.  In  addition, 
changes  in  the  decision  to  use  or  not  to 
use  an  agent  for  drawback  purposes,  and 
the  identity  of  an  agent  if  one  is  used, 
are  made  subject  to  the  limited 
modification  procediu^s. 

In  the  case  of  changes  in  the  filing 
location,  Customs  is  adding  to  the 
regulation  a  provision  (§  191.8(g)(2)(iii)), 
based  on  ciurent  practice  as  shown  by 
a  letter  of  October  19, 1960  (published 
as  Customs  Information  Exchange  letter 
(CE)  1454/60),  which  permits  the 
change  of  the  drawback  office  where 
claims  will  be  filed. 

Under  the  foregoing  provision  in 
§  191.8(g)(2)(iii),  the  claimant  files,  with 
the  new  drawback  office,  a  written 
apphcation  to  file  claims  at  that  office, 
with  a  copy  of  the  application  and 
approval  letter  from  the  drawback  office 
where  claims  are  currently  filed.  The 
claimant  is  required  to  provide  a  copy 
to  the  latter  drawback  office  of  the 
written  application  to  the  new  drawback 
office. 

Also,  §  191.8(g)(2)(ii)  is  revised  to 
specifically  provide  detailed  procedures 
for  handling  limited  modifications  (the 
drawback  office  is  given  notice  by  the 
manufacturer  or  producer  operating 
under  a  specific  manufacturing 
drawback  ruling,  with  a  copy  to 
Customs  Headquarters,  and  the 
drawback  office  acknowledges 
acceptance  of  the  limited  modification 
in  writing  to  the  manufacturer  or 
producer  (with  a  copy  to  Customs 
Headquarters)  and  makes  corresponding 
changes  to  the  ACS  drawback  database, 
as  necessary  (the  latter  (changes  to  the 
ACS  drawback  database)  is  not  provided 
for  in  the  regulations,  as  this  is  an 
Internal  administrative  procedure).  No 
revocation  in  the  ACS  drawback 
database  is  necessary. 

Furthermore,  to  simplify  the  process 
and  limit  the  administrative  burden,  the 
provision  for  supplemental  application 
procedures  in  §  191.8(g)(1)  is  changed  to 
provide  that,  at  the  discretion  of  the 
manufacturer  or  producer,  a 
supplemental  application  may  be  in  the 
form  of  an  original  application  or  it  may 
include  only  the  provisions  in  the 
specific  manufacturing  drawback  ruling 
application  that  are  sought  to  be 
modified,  and  the  unchanged 
provisions,  in  an  existing  approved 
specific  manufacturing  drawback  ruling, 
may  be  incorporated  by  reference  to  the 
approved  ruling. 

Comment:  It  was  desired  that  a 
successorship  under  19  U.S.C.  1313(s) 
be  handled  under  the  limited 
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modification  procedure  of  proposed 
§  191.8(g)(2). 

Customs  Response:  This  comment  is 
not  adopted.  Successorships  under 
§  1313(s]  are  subject  to  the  supplemental 
application  procedures.  However,  it  is 
noted  here  that  the  supplemental 
application  procedures  of  §  igi.8(g)(l) 
have  been  simplified. 

Comment:  A  change  was  requested  in 
the  duration  of  the  approval  of  a  specific 
drawback  ruling  in  proposed  §  19 1.8(h). 
A  comment  asked  about  the  effect  of 
these  final  regulations  on  existing 
drawback  contracts. 

Customs  Response:  The  comment 
suggesting  a  change  to  the  duration  of 
the  approval  of  a  drawback  ruling  is  not 
adopted.  Customs  believes  that  this 
suggestion  would  add  unnecessarily  to 
the  administrative  burden  of  processing 
drawback. 

As  for  the  comment  questioning  the 
effect  of  these  regulations  on  existing 
drawback  "contracts"  under  the  prior 
subparts  B  and  D  of  part  191,  such 
existing  drawback  "contracts"  may 
continue  to  be  relied  upon  by  the 
manufacturer  or  producer  who  applied 
for  or  adhered  to  the  "contract", 
pmvided  that  such  existing  drawback 
"contracts"  do  not  materially  conflict 
with  the  statute  or  these  regulations. 
Existing  drawback  "contracts"  which 
materially  conflict  with  the  statute  or 
these  regulations  are  superseded  by  the 
statute  or.  these  regulations  effective  as 
follows.  A  drawback  entry  based  upon 
existing  drawback  "contract"  which 
materially  conflicts  with  these 
regulations  and  for  which  exportation  is 
before  the  effective  date  of  these 
regulations  is  governed  by  the  existing 
drawback  "contract",  imless  there  is 
also  a  necessary  material  conflict  with 
the  amendments  to  the  statute  (19 
U.S.C.  1313)  made  by  the  NAFTA 
Implementation  Act  (Public  Law  103- 
182,  §  632),  in  which  case  the  effective 
date  of  §  632  of  that  Act  controls. 

It  is  further  noted,  with  respect  to 
§  191.8(h),  that  the  reference  to  part  177 
in  this  provision  is  modified  to  include 
a. reference  as  well  to  19  U.S.C.  1625. 

Comment:  With  reference  to  proposed 
§  191.9  dealing  with  the  principal-agent 
procedure  in  drawback,  one  comment 
opposed  limiting  the  principal-agent 
procedvire  exclusively  to  substitution 
manufacturing  drawback  under  19 
U.S.C.  1313(b),  stating  that  the 
procedure  should  be  available  as  well 
under  19  U.S.C.  1313(a). 

It  was  said  that  the  terms  "owner", 
"principal",  "agent",  "use"  and 
"manufacture",  as  employed  therein, 
should  be  more  clearly  defined.  It  was 
also  remarked  that  the  specific 
provisions  required  in  the  contract 


between  the  principal  and  agent  in 
proposed  §  191.9(c)  should  be  deleted, 
particularly  if  such  a  contract  was 
required  to  be  in  force  before  there  was 
any  transfer  of  merchandise.  The 
provision,  if  retained,  should  allow  for 
oral  contracts.  It  was  also  contended 
here  that  legal  or  equitable  title,  but  not 
both,  to  the  merchandise  in  question 
should  be  enough  to  establish  principal 
status  under  the  contract. 

It  was  contended  that  the  requirement 
that  the  agent  provide  a  certificate  of 
manufacture  and  delivery  to  the 
principal  should  be  eliminated  or  be 
allowed  to  be  waived  in  appropriate 
circumstances. 

Customs  Response:  The  intent  was  to 
limit  this  provision  to  drawback  under 
19  U.S.C.  1313(b)  where  the  imported 
merchandise  was  used  in  manufactiue 
or  production  by  the  principal  or  an 
agent  and  the  exported  article  or 
drawback  product  was  respectively 
manufactured  or  produced  by  an  agent 
or  the  principal,  or  the  imported 
merchandise  was  used  in  manufactiue 
or  production  and  the  exported  article 
or  drawback  product  was  manufactured 
or  produced  by  different  agents. 

After  further  consideration  and 
consistent  with  Customs  current 
practice,  Customs  is  now  taking  the 
position  that  the  application  of 
drawback  principal-agent  principles 
need  not  be  so  limited.  The  provision 
applies  to  drawback  under  19  U.S.C. 
1313(b)  and  1313(a)  and  may  be  used 
regardless  of  whether  different  parties 
(agent-principal,  principal-agent,  or  two 
agents)  are  involved.  To  this  end, 
§  191.9(a)  as  proposed  is  deleted,  with 
the  succeeding  paragraphs  redesignated 
accordingly  Section  191.9(a),  as  thus 
redesignated  from  proposed  §  191.9(b), 
is  revised  as  described. 

As  much  as  possible,  the  terms 
questioned  (owner,  principal,  agent,  and 
use  in  manufacture  or  production)  are 
clarified  in  §  191.9(a)  and  (c)  as  thus 
redesignated. 

The  provision  in  §  191.9(b),  as 
redesignated  from  proposed  §  191.9(c), 
for  what  the  contract  (between  principal 
and  agent)  must  provide,  is  retained,  to 
provide  notice  to  persons  using  this 
provision  of  what  is  required,  but  rather 
than  mandating  that  the  requirements  be 
"specified",  the  requirements  are  to  be 
"included"  in  the  contract. 

As  for  the  comment  that  a  contract 
should  not  be  required  to  have  been  in 
force  before  there  was  a  transfer  of 
merchandise,  §  191.6(b)  as  redesignated 
provides  the  requirements  for  a 
principal-agent  drawback  relationship. 
To  use  the  principal-agent  procedures  in 
drawback,  these  requirements  must  be 
met  {i.e..  for  the  principal  to  be  deemed 


the  manufacturer  or  producer  when  the 
agent  does  the  physical  manufactimng 
or  production,  the  requirements 
(including  those  for  a  contract)  must  be 
met,  although  there  is  no  requirement 
that  the  contract  be  in  writing). 

Regarding  the  comment  that  the 
provision  should  specifically  authorize 
oral  contracts,  redesignated  §  191.9(b) 
does  not  require  the  form  that  the 
contract  must  take;  it  requires  that  there 
be  a  contract  and  what  the  contract  must 
contain. 

As  for  the  comment  referring  to  legal 
and/or  equitable  title,  the  basic 
requirement  in  redesignated  §  191.9(b) 
for  assertion  of  the  principal-agent 
relationship  under  the  provision  is  that 
the  principal  be  "[a]n  owner"  of  the 
merchandise.  It  is  Customs  position 
here  that  the  requirement  for  both  legal 
and  equitable  title  is  consistent  with  the 
requirements  for  assertion  of  the 
principal-agent  relationship  for 
drawback  purposes. 

Consistent  with  the  purpose  of  a 
certificate  of  manufacture  and  deUvery 
and  with  the  treatment  of  the  owner- 
principal  as  the  manufacturer  or 
producer  when  an  agent  performs  the 
manufacturing  or  production  operations 
for  the  principal,  no  certificate  of 
manufacture  and  delivery  is  required 
from  the  agent  to  the  principal.  Hence, 
§  191.9(d)  as  redesignated  from 
proposed  §  191.9(e)  is  revised  as 
described.  As  such,  the  comment 
regarding  waiver  of  the  requirement  for 
certificate  of  manufacture  and  dehvery 
from  the  agent  to  the  principal  is  moot. 

However,  to  ensure  compliance  with 
the  drawback  law,  while  simphiying 
drawback  procedures  where  possible,  a 
principal  using  the  principal-agent 
procedures  for  drawback  is  required  to 
attach  to  its  drawback  entries,  or 
certificates  of  manufacture  and  delivery, 
a  certificate  certifying  that  it  can 
establish  certain  specific  facts,  upon 
request  by  Customs:  The  principal  must 
certify  that  it  can  establish  the 
information  that  would  have  otherwise 
been  required  in  a  certificate  of 
manufacture  and  deUvery.  The 
certificate  and  information  are 
specifically  provided  to  be  subject  to  the 
recordkeeping  requirements  in  §  191.26' 
as  redesignated  (including  the 
requirement  for  maintenance  of  records 
3  years  from  the  date  of  payment  of  a 
drawback  claim).  Provision  is  also  made 
for  the  certificate  to  be  in  "blanket" 
form,  covering  a  p>articular  kind  and 
quality  of  merchandise  for  a  stated 
period. 

Comment:  In  proposed  §  191.10,  it 
was  asked  that  transfers  imder  19  U.S.C. 
1313(p)  included  among  the  purposes 
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for  which  a  certificate  of  delivery  may 
be  used. 

It  was  also  suggested  that  the  word 
"exists"  instead  of  "has  attached"  be 
used  in  proposed  §  191. 10(a)(2).  In 
addition,  it  was  stated  that  the  term  "if 
applicable"  should  be  used  for  the 
information  required  in  proposed 
§  191.10(b)(3).  (7),  and  (8).  It  was  also 
said  that  it  was  unclear  when  the 
HTSUS  would  be  required  for 
merchandise  under  proposed 
§191.10(b)(10). 

The  requirement  in  proposed 
§  191.10(b)(5)  that  the  total  duty  paid  be 
shown  on  the  certificate  of  delivery  was 
opposed.  It  was  advocated  that  Customs, 
with  its  computer  access,  should  itself 
be  able  to  identify  the  duties  paid  on  the 
imported  merchandise  on  which 
drawback  was  claimed. 

It  was  also  contended  that  certificates 
of  manufacture  and  delivery  (as 
opposed  to  certificates  of  delivery) 
should  be  used  in  all  cases  where  the 
transferred  article  was  manufactured 
under  drawback  conditions,  and,  as 
such,  that  proposed  §  191.10(c)(2)  be 
eliminated.  It  was  suggested  that  there 
be  a  clarification  as  to  the  requirement 
for  a  certificate  of  delivery  to  transfer 
articles  received  by  an  intermediate 
party  from  a  drawback  manufacturer  or 
producer. 

One  comment  asked  that  the 
recordkeeping  requirement  in  proposed 
§'191. 10(d)  be  eliminated.  Another 
comment  suggested  that  a  citation  to  19 
U.S.C.  1508(c)  be  added  to  this 
provision,  indicating  the  statutory  basis 
for  the  record  retention  requirement 
here. 

With  regard  to  proposed  §  191.10(e) 
relating  to  the  submission  of  a  certificate 
of  delivery  to  Customs,  concerns  were 
raised  about  the  language  of  this 
provision.  In  particular,  it  was  stated 
that  the  certificate  was  not  "part"  of  a 
drawback  claim,  but  that  it  "supported" 
the  claim;  and  that  the  claim  submitted 
without  the  certificate  should  not  be 
"rejected",  but  would  be  "denied". 

Customs  Response:  The  comment 
relating  to  inclusion  of  transfers  under 
19  U.S.C.  1313(p)  among  the  purposes 
for  which  a  certificate  of  delivery  may 
be  used  is  adopted,  to  the  extent 
provided  therein  (see  CUSTOMS 
RESPONSE  to  the  comment  on  the 
definition  of  certificate  of  delivery,  in 
proposed  §  191.2(b)  redesignated  as 
§  191.2(c),  above). 

In  regard  to  the  comment  that  the 
three  effects  of  certificates  of  delivery 
should  be  included  in  the  regulation, 
this  has  been  provided  for  in  §  191.2(c) 
as  redesignated. 


The  suggestion  that  the  term  "exists" 
be  used  in  place  of  "has  attached"  in 
§  191.10(a)(2)  is  adopted. 

As  for  the  requirement  in 
§  191.10(b)(5)  that  total  duty  paid  be 
stated  on  a  certificate  of  delivery, 
Customs  believes  this  information  is  no 
more  sensitive  than  other  information 
required  on  the  certificate  [e.g.,  the 
HTSUS  number  and  entry  number  with 
the  person  from  whom  the  merchandise 
was  received  (usually  the  importer)). 
The  procedure  suggested  by  the 
comment  would  be  effective  in  the 
verification  stage,  but  would  create  an 
untenable  administrative  burden  in 
Customs  processing  of  drawback  claims 
and  of  accelerated  payment  claims. 

The  comment  that  "if  applicable" 
should  be  included  for  §  191.10(b)(3), 
(7),  and  (8)  (information  required  on  a 
certificate  of  delivery  includes  import 
entry  number,  date  of  importation,  and 
port  where  import  entry  filed),  is  also 
not  adopted,  liie  requirement  for  this 
information  is  appUcable  for  all 
certificates  oi  delivery  (there  is  always 
an  import  number,  date  of  importation, 
and  port  of  import  entry  filing  for  a 
drawback  claim). 

The  comment  questioning  when 
HTSUS  numbers  are  required  for 
certificates  erf  delivery  has  merit,  in  that 
it  points  out  a  lack  of  clarity  in  the 
regulation.  Hie  provision  is  modified, 
by  adding  §  191.10(b)(ll)  and  (12).  to 
make  it  clear  that  the  HTSUS  number 
(to  at  least  6  digits)  is  always  required 
for  the  designated  imported 
merchandise  on  a  certificate  of  delivery 
and,  additionally,  when  the  certificate 
of  delivery  transfers  merchandise 
substituted  under  19  U.S.C.  1313(j)(2) 
for  the  designated  imported 
merchandise,  the  HTSUS  nimiber  or 
Schedule  B  commodity  number  (to  at 
least  6  digits)  is  likewise  required  for 
the  substituted  merchandise.  Otherwise 
(e.g.,  if  what  is  transferred  is  an  article 
manufactured  under  19  U.S.C.  1313(a) 
or  (b)  from  a  party  who  received  the 
article  from  the  manufactiu^r  or 
producer),  no  such  number  is  required 
for  the  article  transferred. 

In  any  event,  although  only  the  6-digit 
HTSUS  or  Schedule  B  commodity 
number  is  required  on  the  certificate  of 
deUvery  for  the  transfer  of  substituted 
merchandise  under  19  U.S.C.  1313(j)(2), 
full  tariff  classification  is  required  to 
establish  commercial  interchangeability 
under  19  U.S.C.  1313(j)(2)  (see 
§  191.32(c)). 

The  comment  that  certificates  of 
manufacture  and  delivery  should  be 
used  in  all  cases  where  a  manufactured 
article  is  being  delivered  is  inconsistent 
with  the  purposes  of  the  two  kinds  of 
certificates  (of  delivery  and  of 


manufacture  and  delivery).  The  former 
is  used  when  the  deliverer  did  not 
manufacture  or  produce  the 
merchandise  or  article  transferred  and 
the  latter  is  used  when  the  deliverer  did 
manufacture  or  produce  the  article 
transferred.  It  is  Customs  position  that 
this  provision  is  the  most  simple  for  the 
public  to  follow  and  the  most  simple  for 
Customs  to  administer.  This  comment  is 
not  adopted. 

The  comment  suggesting  clarification 
of  the  requirement  for  a  certificate  of 
delivery  to  transfer  articles  received  by 
an  intermediate  party  from  a 
manufactiuer  or  producer  (under  19 
U.S.C.  1313(a)  or  (b))  has  some  merit. 
Section  191.10(c)(2)  is  changed  to  make 
it  clear  that  the  manufacturer  or 
producer  transfers  the  manufactured  or 
produced  article  on  a  certificate  of 
manufacture  and  delivery  and 
subsequent  non-manufacturers  or 
producers  who  are  intermediate  parties 
transfer  the  article  on  a  certificate  of 
delivery  (as  already  stated,  the 
certificate  of  delivery  for  such  a  transfer 
would  not  require  the  6-digit  HTSUS 
number  for  the-transferred  article). 

The  requirement  for  retention  of 
records  supporting  the  information  on 
certificates  of  delivery  for  3  years  after 
payment  of  a  drawback  claim  is 
statutorily  required  (see  19  U.S.C. 
1508(c)(3)).  The  comment  suggesting 
inclusion  in  the  regulation  of  a  citation 
to  19  U.S.C.  1508(c)(3)  has  merit  and  is 
adopted.  In  addition,  to  alert  the  public 
to  the  general  applicability  to  drawback 
of  the  statutory  recordkeeping 
requirements  in  19  U.S.C.  1508.  a  new 
§  191.15,  based  on  §  1508,  is  added 
stating  those  general  requirements. 

The  comment  concerning  the 
particular  language  used  in  §  191.10(e) 
has  merit  and  is  adopted.  Consistent 
with  §  191.51,  oertificates  of  dehvery  are 
not  "part"  of  claims  but  support  claims, 
so  that  if  Customs  requests  a  certificate 
of  delivery  upon  which  a  drawback 
claim  is  dependent  and  the  certificate  is 
not  provided,  the  claim  is  not  rejected 
but,  instead,  is  denied. 

Since  a  certificate  of  delivery  is  not 
"part"  of  a  complete  claim  (as  the 
regulation  is  modified),  providing  a 
certificate  of  delivery  upon  Customs 
request  is  in  the  nature  of  "perfecting" 
a  claim  (see  §  191.52  (note  the  addition 
of  this  as  one  of  the  instances  of 
p)erfection  provided  in  §  191.52(b)))  and 
may  be  done  outside  the  3-year  time  for 
filing  a  complete  claim.  Denial  of  a 
drawback  claim  for  failure  to  supply,  in 
response  to  Customs  request,  a 
certificate  of  delivery  upon  which  a 
portion  of  the  claim  is  dependent  is 
limited  to  denial  of  that  portion  of  the 
claim  dependent  on  the  certificate  of 
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delivery  which  is  not  supplied.  The 
provision  is  changed  to  make  this  clear. 

Also,  pursuant  to  changes  to  other 
sections  (see  §§  191.51(a)  and 
191.52(b)),  certificates  of  delivery  are 
required  to  be  in  the  possession  of  the 
party  to  whom  the  merchandise  covered 
in  the  certificate  was  delivered,  and  if 
that  party  is  not  the  claimant,  the 
claimant  is  required  to  obtain  the 
certificate  and  provide  it  to  Customs,  if 
Customs  requests  the  certificate  under 
the  procedures  for  "perfecting"  a  claim. 

Comment:  With  respect  to  proposed 
§  191.11(a),  it  was  requested  that  the 
words  "or  drawback  product"  be 
included  in  the  tradeofi  provision.  A 
Customs  nUing  was  cited  in  support  of 
this  request.  With  respect  to  proposed 
§  191.11(b),  it  was  asserted  that 
additional  payments,  including 
payments  in  kind,  in  relation  to  the 
exchanged  merchandise,  should  be 
permitted.  In  regard  to  the  problem  of 
how  much  drawback  should  be  allowed 
(when  additional  payments  in  kind  are 
made),  it  was  suggested  that  language 
could  be  inserted  to  limit  drawback  to 
the  amount  of  duty  paid  on  the 
imported  barrels. 

Customs  Response:  The  statute 
involved  (19  U.S.C.  1313(k))  expressly 
provides  only  for  the  use  of  any 
domestic  merchandise  acquired  in 
exchange  for  imported  merchandise  of 
the  same  kind  and  quality.  The  Customs 
ruling  cited  by  the  comments  held  that 
a  drawback  claimant  may  identify  a 
commercial  lot  of  imported  duty-paid 
merchandise  as  domestic  merchandise 
for  purposes  of  substitution  drawback, 
19  U.S.C.  1313(b),  which  is  the 
provision  interpreted  in  the  ruling.  This 
was  adopted  by  Public  Law  103-182,  for 
purposes  of  §  1313(j)  (by  providing  for 
the  substitution  of  any  other 
merchandise  (whether  imported  or 
domestic)  instead  of  duty-free  or 
domestic  merchandise).  No  similar 
change  was  made  to  §  1313(k),  however. 
Accordingly,  Customs  concludes  that  no 
such  interpretation  was  intended. 

The  comment  relating  to  §  191.11(b) 
has  merit  and  is  adopted,  in  part. 
Customs  must  ensiue  that  no  more 
drawback  than  that  attributable  to  the 
imported  merchandise  may  be  allowed. 
Also,  the  merchandise  which  is  to  be 
treated  as  the  imported  merchandise 
must  be  identified. 

Accordingly,  the  second  sentence  of 
§  191.11(b)  is  changed  to  provide  that 
the  quantity  of  imported  merchandise 
and  domestic  merchandise  exchanged 
under  this  provision  need  not  be  the 
same,  but  that  if  the  quantities  are 
difierent,  the  lesser  quantity  shall  be  the 
quantity  available  for  drawback.  If  a 
greater  quantity  of  domestic 


merchandise  than  that  of  imported 
merchandise  is  received,  the  quantity 
identified  for  drawback  shall  be  the 
quantity  first  received. 

The  restriction  on  payments  other 
than  payments  in  kind  under 
§  191.11(b),  however,  is  retained. 
Section  1313(k)  provides  for  the  use  of 
any  domestic  merchandise  acquired  in 
exchange  for  imported  merchandise  of 
the  same  kind  and  quality,  not  for  the 
use  of  domestic  merchandise  acquired 
for  imported  merchandise  and  a 
payment  of  something  other  than 
domestic  merchandise  of  the  same  kind 
and  quality. 

Further,  the  use  of  the  term 
"exchange"  indicates  an  intent  to 
provide  for  exchange  of  merchandise 
only  (if  the  statutory  provision  was 
intended  to  provide  for  the  "purchase  or 
exchange"  of  the  imported  merchandise 
of  the  same  kind  and  quafity.  Congress 
could  have  explicitly  so  provided  (see, 
e.g.,  19  U.S.C.  1313{p)(2)(A)(ii)  and 
(iv))). 

Comment:  With  reference  to  proposed 
§  191.12  deaUng  with  a  claim  filed     ~ 
under  the  wrong  subsection  of  the 
drawback  statute,  it  was  advocated  that 
this  provision  be  rewritten  to  require 
Customs  to  notify  the  claimant  as 
expeditiously  as  possible  that  the  claim 
was  filed  under  the  wrong  provision;  it 
was  also  remarked  that  proposed 
§  191.12  was  wrong  in  requiring  a 
drawback  claim  to  have  to  meet  all  the 
legal  requirements  of  an  alternative 
subsection  of  the  drawback  statute. 

It  was  also  pointed  out  that  §  7  of 
Public  Law  104-295,  adding  19  U.S.C. 
1313(r)(3)  to  the  drawback  law,  allowing 
an  extension  of  time  for  filing  a 
drawback  claim  in  the  case  of  a  major 
disaster,  was  not  provided  for  in  the 
proposed  drawback  regulations. 

Customs  Response:  The  legislative 
history  to  the  statutory  provision  (19 
U.S.C.  1313(r)(2))  is  that  the  provision 
does  not  impose  a  requirement  on 
Customs  to  investigate  all  alternatives  in 
addition  to  the  claimed  basis  before 
liquidating  a  drawback  claim  as 
presented  (see  H.  Rep.  103-361,  103d 
Cong.,  1st  Sess.  (1993),  part  I,  at  131; 
Sen.  Rep.  103-189, 103d  Cong.,  1st  Sess. 
(1993),  at  84).  Accordingly  to  the  Senate 
Report,  §  1313(r)(2)  was  intended  to 
allow  a  claimant  to  raise  the  alternative 
subsections  by  protest  under  19  U.S.C. 
1514.  If  an  alternative  provision  of  the 
drawback  law  is  applicable,  and  the 
claimed  provision  is  not  applicable,  it  is 
clearly  within  the  claimant's  self- 
interest  to  bring  to  the  attention  of 
Customs  the  alternative  provision  [i.e., 
so  that  the  claimant  may  be  paid 
drawback).  Therefore,  and  consistent 
with  the  legislative  intent  stated  in  the 


Senate  Report  (see  above)  for 
§  1313(f)(2),  §  191.12  is  modified  by  the 
addition  of  a  statement  that  the  claimant 
may  raise  alternative  provisions  prior  to 
liquidation  or  by  protest.  (It  is  in  the 
interest  of  Customs  and  the  public  to 
provide  that  a  claimant  may  raise 
alternative  provisions  prior  to 
liquidation,  as  well  as  by  protest, 
because  this  simplifies  administration  of 
the  provision  (by  not  requiring  the  filing 
and  processing  of  a  protest  when  the 
alternative  provisions  can  be  raised 
prior  to  hquidation).) 

As  the  background  to  the  proposed 
rule  clearly  stated,  a  claimant  seeking  to 
take  advantage  of  this  provision  must 
qualify  under  the  alternative  subsection 
(see  the  example  given  in  the 
background  to  the  proposed  rule). 
Customs  may  not  waive  the  statutory 
requirement  that  a  complete  claim  be 
filed  within  3  years  of  exjwrt. 
Compliance  with  the  alternative 
subsection  is  a  statutory  requirement 
(see  19  U.S.C.  1313(r)(2)). 

It  is  recommended  that  claimants  who 
are  unsure  of  the  correct  subsection 
under  which  to  claim  drawback  should 
ensure  that  their  claims  are  filed 
promptly  to  allow  compUance  with  the 
possible  alternatives,  and  they  should 
ensure  that  their  claims  comply  with  the 
possible  alternatives. 

Additionally,  the  comment  pointing 
out  that  §  7  of  Public  Law  104-295, 
adding  19  U.S.C.  1313(r)(3)  to  the 
drawback  law,  is  not  implemented  in 
the  regulations  has  merit  and  is 
adopted,  although  in  §  191.51(e)(2).  and 
not  in  §191.12. 

Comment:  It  was  suggested  that 
proposed  §  191.13  relating  to  packaging 
material  be  revised  to  make  clear  that  all 
information  required  by  the  particular 
drawback  provision  under  which  the 
packaging  material  was  being  claimed 
had  to  be  furnished  for  such  material. 

Customs  Response:  This  suggestion 
has  merit  and  is  adopted,  with  the  last 
sentence  in  §  191.13  being  changed  with 
the  addition  of  the  following  at  the  end 
thereof:  "and  all  other  information  and 
documents  required  for  the  particular 
drawback  provision  under  which  the 
claim  is  made  shall  be  provided  for  the 
packaging  material". 

Comment:  Regarding  proposed 
§  191.14(a),  the  issue  was  variously 
raised  about  the  apphcability  of  the 
accounting  procedures  included  in  this 
section  to  merchandise  exported  to 
Canada  or  Mexico  under  the  North 
American  Free  Trade  Agreem«nt 
(NAFTA),  when  the  merchandise  was 
exported  in  the  same  condition  as 
imported.  It  was  also  requested  that 
proposed  §  191.14(a)  make  clear  that  the 
accounting  procedures  of  this  section 
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were  not  applicable  in  cases  where  the 
drawback  law  specifically  authorized 
substitution.  It  was  further  asked  that  a 
cross  reference  to  proposed  §  191.2(h) 
deHning  direct  identification  drawback 
be  included  in  proposed  §  191.14(a). 

Customs  Response:  The  concerns 
presented  regarding  §  191.14(a)  raise 
questions  on  the  appIicabiUty  of  the 
accounting  procedures  provided  for  in 
§  191.14  to  exportations  to  Canada  or 
Mexico,  given  the  enactment  and 
implementation  of  NAFTA.  In  order  to 
avoid  confusion  in  this  matter,  the  last 
sentence  of  §  191.14(8)  as  proposed, 
regarding  the  appUcabiUty  of  §  191.14  to 
'  exportations  to  Canada  or  Mexico  under 
the  NAFTA,  is  deleted.  Applicability  to 
such  exportations  will  be  governed  by 
the  law  (see  19  U.S.C.  3333)  and 
regulations  promulgated  thereunder. 

The  comment  that  the  statement  as  to 
when  this  section  is  applicable  (not  in 
cases  where  substitution  is  permitted, 
citing  specific  subsections  of  19  U.S.C. 
1313)  may  be  misinterpreted  has  merit 
and  is  adopted.  The  third  sentence  of 
§  191.14(a)  is  modified  to  make  clear 
that  §  191.14  is  inappUcable  in  those 
situations  in  the  cited  subsections 
where  substitution  is  allowed,  but  that 
the  section  does  apply  to  situations  in 
those  subsections  in  which  substitution 
is  not  allowed. 

As  for  the  comment  suggesting  a 
cross-reference  to  §  191.2(h),  this 
comment  has  merit  and  is  adopted.  The 
second  sentence  of  §  191.14(a)  is 
modified  accordingly.  Additionally,  a 
cross-reference  to  §  191.14  is  added  to 
§  191.2(h). 

Comment:  One  comment  asked  that 
the  words  "is  established"  appearing  in 
the  last  sentence  of  proposed 
§  191.14(b)(2)  be  modified  to  read  "can 
be  established".  Otherwise,  according  to 
the  comment,  the  provision  might  be 
read  that  each  claimant  had  to  seek  a 
ruhng  establishing  the  inventory 
requirements  contained  therein. 

Customs  Response:  The  comment 
requesting  the  change  of  language  in 
§  191.14(b)(2)  has  merit.  However, 
instead  of  making  the  modification  to 
the  last  sentence,  the  first  sentence  is 
modified  to  provide  that  "lt]he  person 
using  the  identification  method  must  be 
able  to  establish  *  *  *".  The  language 
in  the  provision  following  this  first 
sentence  is  interpretive  and  the 
described  change  to  the  first  sentence 
resolves  the'problem  raised  by  the 
comment. 

Comment:  It  was  recommended  that 
the  parenthetical  language  appearing  in 
proposed  §  191.14(b)(3)  be  revised  or 
removed. 


Customs  Response:  Customs  agrees. 
The  parenthetical  appearing  in 
§  191.14(b)(3)  is  deleted  as  unnecessary. 

Comment:  As  to  proposed 
§  191.14(b)(4),  it  was  asserted  that  if  the 
verification  of  inventory  records 
supporting  a  drawback  identification 
method  required  the  ability  of  the 
inventory  system  to  include  drawback 
per  unit,  this  requirement  should  be 
removed  from  the  regulation.  It  was 
further  declared  that  this  provision 
presumed  that  all  acceptable 
identification  methods  required 
accoimting  for  all  inputs  and 
withdrawals  from  inventory,  which  was 
not  true. 

Customs  Response:  Regarding  the 
requirement  in  §  191.14(b)(4)  that  the 
records  supporting  any  identification 
method  employed  are  subject  to 
Customs  verification,  the  intent  of  this 
requirement  is  to  provide  that  the 
person  using  the  identification  method 
must  be  able  to  demonstrate  how  the 
records  account  for  the  drawback  per 
unit  of  each  receipt  and  withdrawal  (in 
addition  to  the  other  things  the  records 
must  account  for).  It  is  not  required  that 
the  records  themselves  account  for,  or 
state,  drawback  per  unit;  rather  that  the 
person  using  the  records  must  be  able  to 
demonstrate  how  drawback  per  unit  can 
be  estabUshed  from  the  records. 

It  is  correct  that  the  low-to-high 
method  with  inventory  turnover  and  the 
low-to-high  blanket  method  may  be 
used  without  accoimting  for  domestic 
withdrawals;  however  if  the  method  is 
subject  to  verification  by  Customs,  the 
person  using  the  method  must  be  able 
to  demonstrate,  under  generally 
accepted  accounting  procedures,  how 
the  records  accoimt  for  the  required 
elements  (including  all  withdrawals). 
That  is,  the  integrity  of  the  accounting 
method,  as  used  by  the  person  involved, 
is  subject  to  verification.  It  is  Customs 
position  that  no  change  to  this  provision 
is  necessary. 

Comment:  Concerning  proposed 
§  191.14(c)  (1)  and  (2)  addressing  the 
first-in,  first-out  (FIFO),  and  last-in,  first 
out  (LIFO)  accounting  methods,  it  was 
recommended  that  after  the  word 
"identified"  in  each  paragraph,  the 
words  "by  recordkeeping"  be  added. 

Customs  Response:  The 
recommendation  that  the  words  "by 
recordkeeping"  be  added  after 
"identified"  is  adopted  for  §  191.14(c) 
(1)  and  (2),  and  in  §  191.14(c)  (3)  and  (4) 
as  well.  Additionally,  examples  are 
provided  for  each  of  the  methods  set 
forth  therein. 

Comment:  With  reference  to  proposed 
§  191.14(c)(3).  it  was  declared  that  other 
accounting  methods  approved  under 


other  Customs  mlings  could  be  used  if 
applicable. 

One  comment  believed  that  direct 
identification  imder  the  unused 
merchandise  drawback  law,  19  U.S.C. 
1313(j)(l),  was  a  fiction;  that  the  law  did 
not  require  the  type  of  accounting 
methods  that  were  provided  in  this 
proposed  section;  and  that,  at  the  very 
least,  high-to-low  accoimting  as  allowed 
in  C.S.D.  84-82  should  be  reinstated. 

Another  comment  suggested  that 
Customs  permit  industries  to  submit 
proposals  for  acceptable  accounting 
methods. 

It  was  further  asked  that  accounting 
methods  in  addition  to  low-to-high  with 
inventory  turnover  (LIFO  and  FIFO) 
permit  the  claimant  to  omit  accoimting 
for  domestic  withdrawals  when  all 
receipts  into  inventory  were  of  foreign 
origin. 

Customs  Response:  Section  191.14  is 
intended  to  establish  the  accounting 
methods  which  may  be  used  to  identify 
merchandise  or  articles  for  drawback 
purposes,  and  is  intended  to  be 
consistent  with  T.D.  95-61.  RuUngs 
issued  prior  to  the  effective  date  of  these 
regulations  may  not  be  resorted  to 
unless  consistent  with  §  191.14  and  T.D. 
95-6.1.  However,  in  order  to  make 
available  to  the  pubUc  as  many  options 
for  identification  by  recordkeeping  as 
possible,  while  adhering  to  the 
principles  of  T.D.  9S-*1,  §  191.14(c)(3) 
is  modified  by  the  addition  of  the  so- 
called  "blanket"  low-to-high  accoimting 
method. 

Under  this  long-established  and  used 
method  (see.  e.g.,  19  CFR  22.4(f)  (1982 
Customs  Regulations)  and  C.S.D.  80- 
132),  commingled  merchandise  or 
articles  are  identified  first  fit)m  the  lot 
or  lots  of  merchandise  or  articles  with 
the  lowest  drawback  attributable,  then 
from  the  lot  or  lots  with  the  next  higher 
drawback  attributable,  and  so  on  from 
lower  to  higher  until  all  lots  have  been 
accounted  for.  The  period  from  which 
withdrawals  for  export  are  identified  is 
the  statutory  period  for  export  under  the 
kind  of  drawback  involved  [e.g.,  180 
days  under  19  U.S.C.  1313(p),  3  years 
under  19  U.S.C.  1313(c)  and  1313(j),  and 
5  years  otherwise  under  19  U.S.C. 
1313(i)).  Thus,  this  method  is  similar  to 
the  low-to-high  method  with  inventory 
turn-over  method,  except  that  instead  of 
identifying  the  merchandise  or  articles 
with  the  lowest  drawback  attributable  in 
the  estabUshed  average  inventory 
period,  merchandise  or  articles  with  the 
lowest  drawback  attributable  in  the 
statutory  period  for  export  are 
identified. 

Members  of  the  pubUc  should  be 
aware  that  drawback  requirements  are 
applicable  to  withdrawn  merchandise  or 
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articles  as  identified  (for  example,  if  the 
merchandise  or  articles  identified  were 
attributable  to  merchandise  which  had 
been  imported  2  years,  11  months  prior 
to  withdrawal  and  export  or  destruction 
did  not  occur  imtil  2  months  later, 
drawback  under  19  U.S.C.  1313(j)  would 
be  denied  (because  that  provision 
requires  export  or  destruction  within  3 
years  of  import)). 

Additionally,  language  is  added  to 
make  it  clear  that,  once  a  withdrawal  for 
export  is  made  and  accounted  for  under 
the  low-to-high  method  with  established 
average  inventory  turn-over  period,  or 
under  the  "blanket"  method,  the 
merchandise  or  articles  so  withdrawn 
are  no  longer  available  for  identification 
under  the  method. 

Also,  new  examples,  more  clearly 
illustrative  of  the  low-to-high  methods 
(ordinary,  with  average  inventory  turn- 
over period,  and  blanket),  and 
comparing  the  results  of  those  methods, 
are  added  to  §  191.14(c)(3). 

Customs  does  have  procedures  under 
which  industries  may  obtain  from 
Customs  a  ruling,  or  an  approved 
manufacturing  drawback  ruling,  upon 
which  it  may  rely  (see  19  CFR  part  177, 
for  rulings,  and  the  sample  formats  for 
specific  manufocturing  drawback 
rulings  in  Appendix  B). 

Regarding  the  suggestion  that  the 
"high-to-low"  accounting  method 
should  be  reinstated  as  a  drawback 
accoimting  method,  that  would^ 
inconsistent  with  T.D.  95-61,  which 
revoked  the  published  Customs  ruling 
(C.S.D  84-82)  permitting  use  of  that 
method. 

The  requirement  in  certain  of  the 
drawhack  identification  procediu«s  for 
accounting  for  domestic  withdrawals 
(with  the  exceptions  described)  is 
consistent  with  T.D.  95-61,  in  which 
Customs  and  Treasury  stated  the  criteria 
for  accounting  methods  used  for 
identification  of  merchandise  or  articles 
for  drawback  purposes,  and  it  is 
consistent  with  generally  accepted 
accounting  procedures. 

As  for  the  comment  that  the 
description  of  drawback  under  19  U.S.C. 
1313(j)(l)  as  direct  identification 
drawback  is  a  fiction.  Customs 
disagrees.  Under  the  plain  language  of 
this  law,  the  imported  merchandise 
must  be  exported  or  destroyed  and 
drawback  is  payable  on  the  amount  of 
duty  specifically  paid  thereon. 

Comment:  With  specific  regard  to 
proposed  §  191.14(c)(3)(i)  describing  the 
low-to-high  inventory  accounting 
method,  it  was  reiterated  that  domestic 
(or  nondrawback)  input  and  domestic 
sales  from  inventory  should  not  have  to 
be  taken  into  consideration. 


Customs  Response:  As  made  clear  in 
the  modified  regulation,  all  receipts  and 
all  withdrawals  (including  domestic 
withdrawals)  must  be  accounted  for 
when  using  the  "ordinary"  low-to-high 
method  (low-to-high  without  an 
established  average  inventory  turn-over 
period  and  not  under  the  "blanket" 
method).  Under  the  low-to-high  method 
with  average  inventory  turn-over  period 
and  the  low-to-high  blanket  method  all 
receipts  into  and  all  withdrawals  for 
export  are  recorded  in  the  accounting 
record  and  accounted  for  and  domestic 
withdrawals  (withdrawals  for  domestic 
shipment)  are  not  accounted  for  and  do 
not  afiect  the  available  (under  the 
methods)  units  of  merchandise  or 
articles. 

Comment:  With  specific  regard  to 
proposed  §  191.14(c)(3)(ii)(B) 
concerning  the  use  of  low-to-high 
accounting  with  an  inventory  turn-over 
period,  it  was  stated  that  rather  than 
providing  that  "the  longest  average  turn- 
over period  •  •  *  may  be  used",  this 
should  provide  instead  that  it  "must"  be 
used,  and  asked  in  this  cormection 
whether  users  of  this  method  would 
have  an  option  to  choose  periods. 

Customs  Response:  This  comment  has 
merit  and  is  adopted  (although  instead 
of  the  change  proposed,  the  provision  as 
redesignated  (§  191.14(c)(3)(iii)(C))  is 
modified  by  the  addition  of  a 
parenthetical  statement  to  make  it  clear 
that  users  of  this  method  will  have  the 
option  of  using  either  the  properly 
estabUshed  average  turn-over  period  for 
the  merchandise  or  articles  to  be 
identified,  or,  if  the  person  using  the 
method  has  more  than  one  kind  of 
merchandise  or  articles  with  different 
inventory  turn-over  periods,  the 
prop>erly  established  average  turn-over 
period  which  is  longest). 

Comment:  With  respect  to  proposed 
§  191.14(c)(4)  concerning  the  average 
inventory  method,  a  question  was  raised 
about  the  requirement  that  claimants 
wishing  to  use  this  inventory  method 
obtain  a  ruling  under  19  CFR  part  177. 
In  particular,  it  was  remarked  in  this 
regard  that  the  use  of  a  weighted  average 
as  set  forth  therein  was  an  officially 
recognized  method  of  inventory 
management.  Another  comment  asked 
that  a  practical  example  of  how  this 
inventory  method  would  work  be 
included  imder  this  provision. 

Customs  Response:  The  comment 
questioning  why  a  ruling  is  needed  for 
use  of  the  average  method  and/or  asking 
that  an  illustration  of  the  average 
method  be  included  in  the  regulations 
has  merit  and  is  adopted  in 
§  191.14(c)(4).  An  example  of  an  average 
method  and  provision  for  use  of  the 
average  method,  if  in  compliance  with 


the  applicable  requirements  of  §  191.14 
and  the  example,  are  included  in  the 
section. 

When  the  average  method  is  used  the 
ratio  of  each  receipt  in  inventory  to  all 
merchandise  in  the  inventory  at  the 
time  of  the  withdrawal  is  applied  to  the 
withdrawal,  so  that  the  withdrawal  is 
comprised  of  proportionate  quantities  of 
each  receipt  and  each  receipt  is 
correspondingly  decremented.  The 
reference  to  "weighted  averaging"  is 
removed,  because  weighting  is 
unnecessary  in  this  method. 

As  with  other  methods,  when  a 
person  proposes  a  method  which  diverts 
from  the  methods  as  provided  for  in  the 
regulations,  a  ruling  must  be  obtained 
from  Headquarters,  or  approval  may  be 
obtained  in  a  specific  manufacturing 
drawback  ruling  (see  §  191.8  and 
Appendix  B). 

Uomment:  One  comment  asserted  that 
the  requirement  in  proposed 
§  191.14(d)(2)(i)  that  any  accounting 
system  approved  by  Customs  be  "either 
revenue  neutral  or  favorable  to  the 
Government"  was  imprecise,  and 
recommended  the  addition  of  the 
words,  "when  compared  to  the  method 
of  separate  storage  and  specific 
identification"  following  the  word 
"Government"  in  this  provision. 

Customs  Response:  Customs 
disagrees.  The  phrase,  "either  revenue 
neutral  or  favorable  to  the  Government", 
was  approved  after  notice  and  comment 
procedures  pursuant  to  T.D.  95-61.  The 
intent  here  is  that  the  accounting 
methods  for  the  identification  of 
merchandise  or  articles  for  drawback 
purposes  must  meet  the  requirements  in 
§  igi.l4(d)(2),  as  demonstrated  by  the 
methods  provided  for  in  §  191.14 
(which  now  includes  much  more 
illustrative  examples). 

Subpart  B 

Comment:  It  was  asked  that  a 
reference  to  drawback  products  be 
included  in  proposed  §  191.21 
concerning  direct  identification 
drawback,  19  U.S.C.  1313(a). 

Customs  Response:  This  request  has 
merit  and  is  adopted. 

Comment:  It  was  stated  that  proposed 
§  191.22(d)  fell  under  the  heading  of 
substitution  drawback  and  discussed 
designation  by  a  successor  it  was  stated 
that  this  gave  the  impression  that 
designations  by  successore  were 
restricted  to  substitution  claims. 

Customs  Response:  This  provision 
deals  with  successorehip  under  19 
U.S.C.  1313(s),  which  concerns  only 
substitution  drawback  under  19  U.S.C. 
1313(b)  and  19  U.S.C.  1313(j)(2).  The 
concern  raised  here  is  addressed  by 
making  reference  in  this  provision  to 
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successorship  under  §  1313(s].  Notably, 
the  same  change  is  also  made  with 
respect  to  §  191.32(f). 

Comment:  With  respect  to  proposed 
§  191.22(e),  concerning  multiple 
products,  it  was  advocated  that  Customs 
approval  should  not  be  required  for 
manufacturing  periods  longer  than  a 
month.  It  was  also  stated  that  the  use  of 
an  alternative  to  market  value  in 
determining  the  relative  value  of 
multiple  products  was  unnecessary. 

Customs  Response:  These  comments 
are  not  adopted.  As  to  the  length  of  the 
manufacturing  period,  the  provision 
follows  current  practice  and  provides 
for  "specific  approval  of  Customs"  for  a 
longer  period. 

With  respect  to  the  determination  of 
relative  value,  it  is  provided  in 
§  191. 2(u)  (as  redesignated)  that  relative 
value  is  based  on  the  market  value  of 
the  products,  or  an  alternative  value 
approved  by  Customs.  In  other  words, 
the  default  value  is  market  value  and  if 
another  value  is  to  be  used,  Customs  is 
to  be  advised  (and  such  advice  to 
Customs  would  be  in  the  specific 
manufacturing  drawback  ruling  of  the 
company  involved).  Otherwise,  a 
claimant  would  have  to  establish  by  its 
records  that  the  value  used  is  proper. 

It  is  noted  that  consistent  with  the 
comments  and  response  for  proposed 
§  191.2(r],  the  heading  for  this  paragraph 
is  changed  from  "By-products"  to 
"Multiple  products". 

Comment:  As  to  proposed 
§  191.23(d)(1),  it  was  asserted  that  the 
reference  to  the  "market  value  of  the 
merchandise  or  products  used  in 
manufacture"  was  not  clear.  A 
clarification  of  this  language  was 
requested. 

Customs  Response:  The  provision  is 
modified  to  require  records  to  show  the 
market  value  of  the  merchandise  or 
drawback  products  used  to  manufacture 
the  exported  or  destroyed  article, 
consistent  with  §  191.23(c). 

It  is  also  noted  that  a  new  §  191. 23(d) 
is  added  providing  for  use  of  the 
"abstract"  or  "schedule"  method  of 
showing  the  quantity  of  material  used  or 
appearing  in  the  exported  or  destroyed 
article.  Thus,  §  191.23(d)  as  proposed  is 
renumbered  as  §  191.23(e). 

Comment:  It  was  requested  that 
proposed  §  191.24(a)  concerning  the 
certificate  of  manufacture  and  delivery 
be  revised  to  make  clear  that  such  a 
certificate  was  required  for  each 
delivery  of  an  article  which  had  been 
manufactured  or  produced. 

Customs  Response:  A  certificate  of 
manufacture  and  delivery  is  required  for 
each  delivery  of  an  article  which  has 
been  manufactured  or  produced  (as 
defined  in  §  igi.2(q),  as  redesignated) 


(this  would  be  so  whether  the  article  has 
been  subject  to  one  or  more  than  one 
manufacturing  or  production 
operations).  The  section  is  modified  to 
make  this  clear. 

Comment:  It  was  believed  that 
paragraphs  (a)  and  (d)  of  proposed 
§  191.24  were  in  conflict  (one  required 
physical  delivery,  the  other  did  not).  It 
was  suggested  the  provisions  be 
reworded  for  consistency. 

Customs  Response:  This  comment  has 
merit  and  is  adopted.  Section  191.24  (a) 
and  (d)  are  revised  accordingly. 

Comment:  Concerning  the 
information  required  on  a  certificate  of 
manufacture  and  delivery  in  proposed 
§  191.24(b),  it  was  asked  that  the 
identity  of  the  transferee  and  transferor, 
IRS  number,  and  unique  electronic 
number  assigned  to  the  manufacturing 
ruling  be  added. 

Customs  Response:  The  identity  of  the 
transferee  and  transferor  is  added, 
consistent  with  §  191.10,  as  §  191.24 
(b)(1)  and  (b)(14),  respectively.  The 
comment  at  to  the  unique  electronic 
number  assigned  to  the  manufacturing 
drawback  ruling  is  also  adopted  in 
§  191.24(b)(2),  although  either  the 
unique  electronic  number  or  the  T.D. 
number  may  be  provided  (the  latter,  if 
the  manufacturer  or  producer  is 
operating  under  a  specific 
manufacturing  drawback  ruling).  The 
paragraphs  of  §  191.24(b)  are 
renumbered  accordingly. 

Comment:  It  was  stated,  with  respect 
to  proposed  §  191.24(b)(2),  that  the 
section  inferred  that  the  HTSUS 
numbers  for  designated  merchandise 
from  one  certificate  of  manufacture  and 
delivery  should  be  transferred  to  a 
second  certificate  of  manufacture  and 
delivery.  It  was  further  stated  here  that, 
even  if  known,  it  would  be  a  useless 
gesture  to  repeat  import  HTSUS 
numbers  on  the  second  certificate  of 
manufacture  and  delivery,  as  they 
would  not  relate  to  the  merchandise 
designated  on  the  second  certificate.  It 
was  asked  that  the  provision  clearly 
state  that  FTTSUS  numbers  were  not 
required  on  a  second  certificate  of 
manufacture  and  delivery. 

It  was  also  noted  that  the  language 
therein  to  the  effect,  "*  *  *  and 
applicable  duty  amounts,  if  applicable" 
appeared  redundant. 

Customs  Response:  The  reference  to 
the  redundancy  of  "if  applicable"  has 
merit.  The  second  "if  applicable"  is 
deleted  from  this  provision. 

The  conoems  expressed  in  relation  to 
HTSUS  numbers  have  merit  (in  that  the 
section  does  not  make  it  clear  that  the 
HTSUS  numbers  required  are  those  for 
the  imported  merchandise,  and  not  for 
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the  manufactured  or  produced 
merchandise). 

Insofar  as  the  comment  suggesting 
that  import  HTSUS  numbers  should  not 
be  repeated  on  a  second  certificate  of 
manufacture  and  delivery,  this  comment 
is  not  adopted  because  in  many  cases 
involving  more  than  one  certificate  of 
manufacture  and  delivery  for  sequential 
manufacturing  or  production 
operations,  the  merchandise  and/or 
drawback  products  covered  by  one 
certificate  may  not  be  completely 
covered  by  the  other  certificate(s). 

Comment:  It  was  observed  that,  in 
proposed  §  191.24(b)  (3)  and  (4),  the 
words  "if  applicable"  did  not  pertain  to 
this  information;  the  dates  received  and 
used  in  manufacture  should  always  be 
supplied. 

Customs  Response:  This  comment  has 
merit  and  is  adopted.  Customs  is  aware 
of  no  situation  in  which  the  information 
provided  for  in  the  subsections  would 
not  be  applicable  (particularly  in  view 
of  the  changes  made  to  the  requirement 
for  a  certificate  of  manufacture  and 
delivery  in  the  principal-agent 
situation). 

Comment:  It  was  stated  that  proposed 
§  191.24(c)  was  unclear  insofar  as  it 
required  the  filing  of  a  cei^tificate  of 
delivery  with  the  drawback  claim  unless 
such  certificate  was  "previously  filed". 
The  phrase  "previously  filed"  was 
found  to  be  vague.  The  previous  filing 
may  be  af  a  different  port.  It  was 
recommended  that  information  as  to  the 
port  and  date  of  filing  along  with  a  copy 
of  the  certificate  be  submitted  therewith, 
if  the  original  certificate  was  not  filed 
with  the  claim. 

Customs  Response:  This  comment  has 
merit  and  is  adopted  (although  it  is 
adopted  in  §  101.51(a)(2),  and  not  in  this 
provision). 

Comment:  With  respect  to  proposed 
§  191.24(d)  concerning  the  effect  of  a 
certificate  of  manufacture  and  delivery, 
it  was  asked  whether  there  would  be  a 
place  on  the  certificate  of  manufacture 
and  delivery  to  indicate  whether 
drawback  rights  were  being  transferred 
and,  if  not,  how  an  issuer  would  so 
indicate  on  the  certificate.  It  was  also 
stated  that  this  section  should  address 
the  "effect"  of  internal  certificates  of 
manufacture  and  delivery  in  order  to 
document  multiple  manufacturing 
processes  performed  by  one 
manufacturer. 

Customs  Response:  The  comment 
regarding  the  effect  of  certificates  of 
manufacture  and  delivery  is  addressed 
by  the  changes  made  to  die 
requirements  for  a  certificate  of 
manufacture  and  delivery  [i.e.,  such  a 
certificate  is  only  used  when  drawback 
rights  are  transferred  and  is  not  used  in 
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a  transfer  from  an  agent  to  the 
principal). 

Therefore,  the  provision  is  modified 
accordingly  (.i.e.,  a  certificate  of 
manufacture  and  delivery  establishes 
the  transfer  of  an  article  manufactured 
or  produced  under  19  U.S.C.  1313  (a)  or 
(b),  identifies  that  article  as  an  article  to 
which  a  potential  right  to  drawback 
exists,  and  assigns  the  drawback  rights 
for  the  article  from  the  transferor  to  the 
transferee).  For  the  same  reason,  the 
example  referring  to  principal-agency  is 
removed. 

The  comment  stating  that  the 
provision  should  address  the  "effect"  of 
internal  certificates  of  manufacture  and 
delivery  (internal  to  the  company 
involved)  is  not  adopted;  since 
certificates  of  manufacture  and  delivery 
always  transfer  drawback  rights,  a 
certificate  of  manufacture  and  delivery 
would  not  be  appropriate  in  such  a 
situation  (because  the  same  legal  person 
transfers  and  receives  the  merchandise). 

Comment:  With  respect  to  proposed 
§  191.25(a),  it  was  asked  what  would 
happen  if  the  manufacturer  did  not 
want  to  divulge  the  abstract  details  to 
the  claimant.  It  was  recommended  here 
that  the  current  practice  be  followed — 
i.e.,  the  manufacturer  would  file  the 
certificate  of  manufacture  and  delivery 
and  advise  the  claimant  of  the  certificate 
number  and  the  port  where  filed  and  the 
claimant  could  designate  against  the 
certificate. 

Customs  Response:  This  comment  is 
not  adopted.  The  procedure  suggested 
by  the  comment  would  create  an 
untenable  administrative  burden  in 
Customs  processing  of  drawback  claims 
and  of  accelerated  payment  claims. 

(It  is  noted  that  §  191.25  as  proposed 
is  now  redesignated  as  §  191.26,  due  to 
the  addition  of  a  new  §  191.25  covering 
the  destruction  of  articles  manufactured 
or  produced  for  drawback;  and,  as  such, 
§§  191.26  and  191.27  as  proposed  are 
redesignated  as  §§  191.27  and  191.28, 
respectively.) 

Comment:  Regarding  proposed 
§  191.25(b)  addressing  recordkeeping 
requirements  for  substitution 
manufacturing  drawback,  it  was  stated 
that  the  requirement  that  a  manufacturer 
claiming  drawback  under  19  U.S.C. 
1313(b)  establish  the  facts  in  proposed 
§  191.25(a)(1)  (ii)  and  (iii)  was  incorrect, 
since  under  substitution,  the 
manufacturer  only  had  to  provide  the 
quantity  and  kind  of  merchandise  used 
or  appearing  in  the  manufactured 
articles.  It  was  observed  that  proposed 
§  191.25(a)(1)  (ii)  and  (iii)  related 
specifically  to  drawback  under  19 
U.S.C.  1313(a),  and  should  be  removed 
from  the  reference  in  proposed 
§  191.25(b). 


Customs  Response:  This  request  has 
merit  and  is  adopted. 

Comment:  It  was  observed  that  the 
words  "or  destroyed"  should  be 
inserted  between  the  words  "exported" 
and  "articles"  in  proposed 
§  191.25(b)(2).  Also,  it  was  noted  therein 
that  the  term  "(or  appearance  in)" 
should  be  "or  appearing  in". 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Comment:  Regarding  proposed 
§  191.25(c)  dealing  widi  valuable  waste, 
it  was  asserted  that  the  statement  that 
"the  quantity  of  merchandise  identified 
or  designated  •  •  *  shall  be  based  on 
the  quantity  of  merchandise  actually 
used  *  •   •  reduced  by  the  amount  of 
merchandise  which  the  value  of  the 
waste  would  replace"  was  incorrect  and 
misleading,  in  that  a  claimant  might 
think  that  it  need  only  designate  the 
reduced  quantity  (after  the  waste 
replacement).  It  was  recommended  that 
this  language  be  revised. 

It  was  also  suggested  that  it  be 
clarified  as  to  which  merchandise  value 
was  subject  to  reporting  and 
recordkeeping  with  regard  to  19  U.S.C. 
1313(a)  versus  19  U.S.C.  1313(b). 

Customs  Response:  These  comments 
have  merit  and  are  adopted.  Section 
191.26(c)  as  redesignated  is  revised 
accordingly. 

Comment:  Concerning  the 
requirement  in  proposed  §  191.25(e)  that 
the  claimant  retain  the  certificate  of 
delivery  if  the  related  merchandise  was 
not  imported  by  the  manufacturer,  it 
was  asserted  that  this  provision  would 
be  impossible  for  the  claimant  to 
comply  with  if  the  claimant  was  a  party 
other  than  the  manufacturer  and  the 
manufacturer  was  a  party  other  than  the 
importer  because  the  claimant  would 
never  have  received  the  certificate  of 
delivery  (the  certificate  would  be  from 
the  importer  to  the  manufacturer).  An 
objection  was  also  raised  here  as  to  the 
use  of  the  word  "designated"  in  the 
phrase  "designated  on  a  certificate  of 
delivery  for  manufacturing  drawback" 
because  designation  inferred 
substitution.  It  was  advocated  that 
proposed  §  191.25(e)  either  be  deleted  or 
revised. 

Customs  Response:  The  assertion  that 
this  provision  would  be  impossible  to 
comply  with  when  the  claimant  is  a 
party  other  than  the  manufacturer,  and 
the  manufacturer  a  party  other  than  the 
importer,  raises  a  valid  concern.  The 
provision  is  deleted,  consistent  with  the 
changes  to  §§  191.10  (c)  and  (e), 
191.51(a),  and  191.52(b). 

Under  the  previously  cited 
provisions,  certificates  of  delivery  are 
required  to  be  in  the  possession  of  the 
party  to  whom  the  merchandise  covered 


in  the  certificate  is  delivered,  and  if  that 
party  is  not  the  claimant,  the  claimant 
is  required  to  obtain  the  certificate  and 
provide  it  to  Customs,  if  Customs 
requests  the  certificate  under  the 
procedures  for  "perfecting"  a  claim. 

With  the  deletion  of  paragraph  (e)  of 
§  191.26  as  redesignated,  paragraphs  (f) 
and  (g)  thereof  are  themselves 
redesignated  as  paragraphs  (e)  and  (f), 
respectively.  Also,  the  example  in 
§  191.26(e)(1),  as  redesignated,  is 
modified,  consistent  with  the  restriction 
in  19  U.S.C.  1313  (a)  and  (b)  on  the  use 
in  the  United  States  after  manufacture  of 
articles  manufactured  or  produced 
under  those  provisions. 

Comment:  In  regard  to  proposed 
§  191.25(f)(2)(iii)  dealing  with  the  export 
summary  procedure,  it  was 
recommended  that  the  clause  "if  known 
at  the  time  of  entry"  be  added  at  the  end 
of  the  requirement  that  "[ejach  claimant 
shall  identif>'  in  the  chronological 
summary  the  name  of  the  other 
claimant(s)  and  the  component  product 
for  which  each  will  independently 
claim  drawback".  It  was  observed  here 
that  one  claimant  might  be  unaware  of 
other  claimants  and  to  which 
component  part  they  could  claim. 

Customs  Response:  The  request  has 
merit  and  is  adopted. 

Comment:  With  reference  to  proposed 
§  191.25(g)  dealing  with  recordkeeping 
requirements  for  manufacturing 
drawback,  it  was  observed  that  this 
section  provided  a  reasonable  reflection 
of  the  various  records  required  to 
establish  entitlement  to  the  kinds  of 
drawback  involved. 

However,  the  concern  was  expressed 
about  the  possible  confusion  resulting 
from  the  3-year  (from  date  of  payment) 
record-retention  period  for  drawback 
and  the  general  5-year  record  retention 
period  for  other  Customs  purposes.  It 
was  suggested  that  greater  clarity  was 
needed  here,  because  a  drawback 
claimant  could  think  it  could  dispose  of 
records  after  the  3-year  period  and  be 
subject  to  penalties  for  disposing  of 
them  before  the  termination  of  the  5- 
year  general  period  (if  the  records  were 
also  subject  to  the  5-year  record 
retention  period). 

It  was  further  recommended  that  the 
final  rule  here  should  expressly  state 
whether  all  drawback-related  records 
had  to  be  retained  for  a  minimum  of  5 
years  from  the  date  of  entry  of  the 
imported  merchandise,  or  3  years  from 
the  date  of  payment  of  the  related 
drawback  claim,  or,  alternatively,  a 
detailed,  comprehensive  list  of  records 
and  the  time  periods  for  retaining  each 
one  should  be  provided. 

It  was  also  noted  that  in  the 
background  of  the  proposed  rule. 
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Customs  had  stated  that  drawback 
records  ought  to  be  maintained  until  the 
liquidation  of  the  drawback  entry 
became  final,  h  was  asserted  in  this 
regard  that  if  more  than  3  years  had 
passed  since  payment,  but  the  subject 
drawback  claim  was  still  not  finally 
liquidated,  and  a  question  regarding 
documents  arose.  Customs  should 
presume  that  the  claimant  satisfied  the 
drawback  documentation  requirements 
as  long  as  the  claimant  had  been 
approved  under  the  drawback 
compliance  program. 

Furthermore,  it  was  suggested  that,  in 
the  case  of  an  audit  commenced  more 
than  3  years  after  payment  of  a 
drawback  claim.  Customs  should  not  be 
able  to  recover  any  drawback  paid,  if  a 
relevant  supporting  record  was  no 
^onger  in  existence. 

It  was  additionally  asked  that  a 
claimant  be  permitted  to  maintain  the 
required  documentation  in  paper  or 
electronic  form,  either  of  whidi  could 
be  used  to  satisfy  the  recordkeeping 
requirements,  and  where  a  party  was 
unable  to  produce  necessary 
documentation,  including  records  that 
were  in  the  possession  of  another  party 
or  an  original  signature  from  a  carrier. 
Customs  should  allow  that  party  to 
present  alternative  documentation. 

It  was  stated  that  a  reference  to  19 
U.S.C.  1508(c)(3)  should  be  included  in 
proposed  §  191.25(g)  concerning  the 
time  {>eriod  for  the  i:etention  of  records. 

Customs  Response:  The  comment 
suggesting  more  clarity  as  to  the  time 
period  for  keeping  drawback  records  (3 
years  from  payment]  versus  other 
records  provided  for  in  19  U.S.C.  1508. 
which  are  generally  required  to  be 
retained  for  5  years  from  the  date  of 
entry,  filing  of  a  reconciliation,  or 
exportation,  as  appropriate,  is  adopted. 
Paragraph  (g)  of  §  191.25.  as  proposed 
(now  redesignated  as  §  191.26(f)),  is 
modified  to  clarify  that  the  3-year  time 
period  provided  for  therein  is  for 
drawback  purposes,  and  that  the  same 
records  may  be  required,  for  other 
purposes  (with  a  citation  to  19  U.S.C. 
1508),  to  be  retained  for  a  different  time 
period. 

In  reference  to  the  statement  in  the 
background  that  drawback  records 
ought  to  be  maintained  until  liquidation 
of  the  drawback  entry  becomes  final,  the 
comment  is  correct  that  the  applicable 
statutory  provision  (as  well  as  the 
regulations  based  thereon)  require 
retention  for  3  years  from  the  date  of 
payment. 

It  is  Customs  position  that  the  effect 
of  a  claimant  not  having  records  prior  to 
final  liquidation  but  after  termination  of 
the  3-year  period,  as  well  as  the  effect 
of  an  audit  commenced  after 


termination  of  this  period,  must  be 
determined  on  a  case-by-case  basis. 

In  regard  to  the  comment  that  a 
claimant  be  permitted  to  maintain  the 
required  documentation  in  paper  or 
electronic  form,  a  definition  of 
"records"  has  been  added  to  §  191.2,  to 
the  effect  that  records  include 
electronically  generated  or  machine 
readable  data  normally  kept  in  the 
ordinary  course  of  business. 

A  reference  to  19  U.S.C.  1508(c)(3)  is 
added  to  §  191.26(f)  as  thus 
redesignated. 

Comment:  It  was  believed  that  a 
conflict  was  apparent  in  proposed 
§  191.26(bK3)  regarding  the  phrase 
"importation  of  the  designated 
merchandise".  It  was  remarked  that 
there  was  no  date  of  importation  for  a 
drawback  product,  which  could  also  be 
designated  for  drawback. 

Customs  Response:  The  comment  has 
merit.  The  foUovnng  phrase  is  added  at 
the  end  of  paragraph  (b)(3)  of  this 
section  (§  191.27  as  redesignated):  ".  or 
within  5  years  of  the  earliest  date  of 
importation  associated  with  a  drawback 
product". 

Comment:  It  was  asked  if  the  exporter 
could  waive  its  right  to  drawback  in 
proposed  §  191.27  by  means  of  a  blanket 
letter  covering  extended  time  frames. 

Customs  Response:  The  comment 
referring  to  a  "blanket"  letter  for 
certification  by  the  exporter  (or 
destroyer)  assigning  drawback  rights  has 
merit.  Section  191.28  as  thus 
redesignated  is  revised  accordingly. 

Subpart  C 

Comment:  In  proposed  §  191.31(c), 
relating  to  when  merchandise  would  be 
considered  to  be  used  for  purposes  of 
the  unused  merchandise  drawback  law 
(19  U.S.C.  1313(j)(l)).  it  was  variously 
recommended  that  the  words  "In 
general"  be  deleted  from  the  beginning 
of  the  first  sentence  thereof,  and  that  the 
sentence  be  revised  to  be  more  specific, 
or  be  deleted  entirely. 

Customs  Response:  The  comment 
concerning  the  use  of  the  phrase  "In 
general"  at  the  beginning  of  the  first 
sentence  of  §  191.31(c)  is  addressed  by 
changing  the  heading  of  the  provision  to 
read  "Operations  performed  on 
imported  merchandise.",  by  deleting  the 
first  sentence,  and  by  adding  to  the 
second  sentence  as  proposed  the  phrase, 
"In  cases  in  which  an  operation  ov 
operations  is  or  are  performed  on  the 
imported  merchandise,".  Notably,  the 
same  changes  are  also  made  with 
respect  to  §  191.32(e). 

Further  definition  of  the  restriction  on 
"use"  in  19  U.S.C.  1313(j)  will  be 
addressed  on  a  case-by-case  basis  by 
ruling. 


Comment:  In  proposed  §  191.32(c), 
concerns  were  raised  essentially  as  to 
how  Customs  would  interpret  and  apply 
the  four  criteria  listed  therein  in  making 
commercial  interchangeability 
determinations. 

It  was  stated  that  by  listing  the  four 
factors  to  be  used  in  making  such 
determinations.  Customs  was  creating  a 
"bright  line"  test  in  contravention  of  the 
legislative  intent  underlying  the  statute. 

Customs  Response:  The  criteria  used 
by  Customs  in  making  commercial 
interchangeability  determinations  are 
adopted  from  the  legislative  history  of 
19  U.S.C.  1313(j)(2).  In  order  to  better 
implement  legislative  intent.  §  191.32(c) 
is  modified  to  provide  that  in 
determining  commercial 
interchangeabihty.  Customs  shall 
evaluate  the  critical  properties  of  the 
substituted  merchandise,  and,  pursuant 
to  that  evaluation,  Customs 
consideration  will  include,  but  not  be 
limited  to.  the  factors  listed  in  the 
legislative  history. 

Further  definition  of  commercial 
interchangeability  will  be  on  a  case-by- 
case  basis,  by  obtaining  a  determination 
as  provided  in  §  191.32(c).  Procedures 
for  contesting  specific  rulings  are  found 
in  19  U.S.C.  1625  and  19  CFR  part  177. 

Section  191.32(c)  is  modified  to  make 
it  clear  that  the  determination  of 
commercial  interchangeability  may  be 
obtained  by  a  formal  ruling  or 
submission  of  all  required         , 
documentaticHi  with  each  individual 
claim,  while  the  nonbinding 
predetermination  is  just  that, 
nonbinding  and  a  pre-determination. 
and.  therefore,  is  not  sufficient  to  obtain 
a  determination  of  commercial 
interchangeability.  Required 
documentation  for  commercial 
interchangeability  determinations 
includes  competent  evidence  of  the 
basis  on  whioi  the  merchandise  is 
claimed  to  be  exchanged. 

For  example,  if  merchandise  meeting 
a  range  of  criteria  is  claimed  to  be 
exchanged  in  the  industry,  contracts 
evidencing  that  fact  should  be  provided. 

Comment:  As  concerns  the  person 
entitled  to  claim  drawback  set  forth  in 
proposed  §  191.33(a),  it  was  suggested 
that  the  waiver  of  drawback  by  the 
exporter  be  permitted  by  a  blanket 
letter. 

Customs  Response:  The  suggestion 
regarding  a  blanket  certification  by  the 
exporter  (or  destroyer)  assigning 
drawback  rights  is  adopted.  Section 
191.33(a)(2)  is  revised  accordingly.  In 
addition,  §  191.33(a)(2)  is  changed  to 
provide  that  the  certification  must  be 
filed  at  the  time  of,  or  prior  to,  filing  of 
the  claim(s)  covered  by  the  certification. 
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Comment:  It  was  requested,  under 
proposed  §  191.33(b)(2),  that  blanket 
waiver  letters  also  be  authorized. 

Customs  Response:  Customs  agrees. 
Section  191. 33(b)(2)  is  revised 
accordingly.  Furthermore,  §  191.33(a)(2) 
is  changed  to  provide  that  the 
certification  must  be  filed  at  the  time  of, 
or  prior  to,  filing  of  the  claim(s)  covered 
by  the  certification. 

Comment:  In  the  context  of  proposed 
§  191.33(b),  it  was  extensively  argued, 
citing  the  statute,  its  legislative  Ustory, 
as  well  as  case  law,  that  multiple 
substitutions  of  merchandise  were 
permissible  under  the  substitution 
imused  merchandise  drawback 
provision,  19  U.S.C.  1313(j)(2).  It  was 
contended  that,  by  permitting  an 
intermediate  party  to  claim  drawback  in 
proposed  §  191.33(b),  Customs  itself 
provided  for  multiple  substitutions.  It 
was  asserted  that  multiple  substitutions 
were  allowable  under  §  1313(j)(2),  in  the 
case  of  a  successorship  thereunder, 
pursuant  to  19  U.S.C.  1313(s).  One 
comment  said  that  the  matter  of 
multiple  substitutions  under  §  1313(j)(2) 
should  be  specifically  addressed  in  the 
regulations. 

Customs  Response:  Customs  is  bound 
by  the  current  statutory  langiiage  in  19 
U.S.C.  1313(j)(2).  Under  the  current 
statute  (19  U.S.C.  1313(j)(2)).  the  other 
(substituted  merchandise)  must  be 
commercially  interchangeable  with  the 
imported  merchandise,  exported  or 
destroyed  within  3  years  after  import  of 
the  imported  merchandise,  and  before 
exportation  or  destruction,  not  be  used 
in  the  United  States  and  be  in  the 
possession  of  the  drawback  claimant. 

The  drawback  claimant  (under 
§  1313(j)(2)(C)(ii))  must  be  the  importer 
of  the  imported  merchandise  or  have 
received  from  the  importer  (and  person 
who  paid  any  duty)  a  certificate  of 
dehvery  transferring  to  the  claimant  the 
imported  merchandise,  commercially 
interchangeable  merchandise,  or  any 
combination  thereof  (and  the  transferred 
merchandise  vdll  be  treated  as  the 
imported  merchandise  and  any  retained 
merchandise  will  be  treated  as  domestic 
merchandise),  and  upon  exportation  or 
destruction  of  the  other  merchandise, 
drawback  shall  be  refunded. 

In  the  first  case  (when  the  claimant  is 
the  importer  .of  the  imported 
merchandise),  no  multiple  substitutions 
are  authorized  by  the  statute,  since  the 
other  merchandise  must  be  in  the 
possession  of  the  claimant,  and  it  (the 
other  merchandise)  must  be  exported 
(i.e.,  no  matter  how  many  transfers  or 
substitutions  of  the  merchandise  which 
becomes  the  "other"  merchandise  occur 
prior  to  receipt  by  the  claimant  of  the 
merchandise,  what  is  required  to  be 


exported  is  the  "other"  merchandise 
which  the  claimant  must  have 
possessed). 

In  the  second  case  (when  the  claimant 
receives  from  the  importer  and  duty 
payer  a  certificate  of  delivery),  no 
multiple  substitutions  are  authorized  by 
the  statute  since  the  other  merchandise 
must  be  in  the  possession  of  the 
claimant  and  it  (the  other  merchandise) 
must  be  exported  (i.e.,  if  the  "other" 
merchandise  is  treated  as  the  imported 
merchandise,  so  that  it,  or  commercially 
interchangeable  merchandise,  could  be 
transferred  to  another  party,  the 
transferror  would  not  be  the  importer 
and  duty  payer,  as  required  by  the 
statute). 

Customs  position  in  this  regard  is 
consistent  with  the  legislative  history  of 
the  statute  (see  also  Senate  Report  103- 
189,  page  182,  declaring  that  §  1313(j)(2) 
would  allow  exporters  to  claim 
drawback  on  imported  merchandise,  or 
other  domestic  or  imported 
merchandise  that  is  substituted  for  the 
imported  merchandise). 

As  for  the  contention  that  Customs,  in 
the  proposed  provision,  by  permitting 
an  intermediate  party  to  claim  drawback 
under  §  1313(j)(2),  provides  for  multiple 
substitutions.  Customs  disagrees. 
Customs  proposed  interpretation  of  the 
statute,  authorizing  multiple  transfers 
and  claims  by  intermediate  parties 
(iwder  the  waiver  and  assignment,  and 
certification  procedures)  is  based  on  the 
provision  in  §  1313(j)(l)  as  to  who  may 
claim  drawback  (the  exporter  (or 
destroyer)  or,  with  endorsement,  the 
importer  or  any  intermediate  party),  and 
the  legislative  history  (H.  Rep.  103-361, 
103d  Cong.,  1st  Sess.  (1993),  part  I,  at 
129;  Sen.  Rep.  103-189. 103d  Cong..  1st 
Sess.  (1993),  at  82.  noting  that,  due  to 
a  recent  court  decision,  ^e  provision 
also  permitted  an  exporter  or  destroyer 
to  endorse  the  right  to  claim  drawback 
to  the  importer  or  any  intermediate 
party). 

Section  1313(j)(2)  does  not 
specifically  authorize  the  deUvery 
"directly  or  indirectly"  of  the  certificate 
of  delivery  for  the  imported 
merchandise,  commercially 
interchangeable  merchandise,  or  any 
combination  thereof,  so  the  proposed 
construction  of  the  statute,  based  on  the 
allowance  in  the  regulations  for  an 
intermediate  party  to  claim  drawback 
(with  the  required  waiver  and 
assignment,  and  certification)  must  fail. 

As  for  the  comment  that  19  U.S.C. 
1313(s)  permits  multiple  substitutions 
imder  §  1313(j)(2),  Customs  disagrees. 
Under  §  1313(s),  in  pertinent  part,  a 
drawback  successor  (meeting  the 
requirements  of  that  section)  may 
designate  as  the  basis  for  drawback  on 


merchandise  possessed  by  the  drawback 
successor  after  the  date  of  succession 
imported  merchandise,  commercially 
interchangeable  merchandise,  or  any 
combination  thereof  for  which  the 
predecessor  received,  before  the  date  of 
succession,  from  the  importer  and  duty 
payer  a  certificate  of  deUvery 
transferring  to  the  predecessor  such 
merchandise. 

In  other  words,  under  §  1313(s),  the 
predecessor  receives  a  certificate  of 
delivery  for  the  "other"  merchandise 
and  the  successor  possesses  the 
merchandise.  Section  1313(j){2)  requires 
the  party  claiming  drawback  to  both 
possess  the  "other"  merchandise  and  to 
have  received  from  the  importer  and 
duty  payer  a  certificate  of  deUvery  for 
the  imported  merchandise, 
commercially  interchangeable 
merchandise,  or  any  combination 
thereof.  Thus.  §  1313(s)  allows 
drawback  when  these  parties  are 
diffierent  and  a  permitted  succession 
occurs,  it  does  not  allow  a  further 
substitution,  nor  does  the  legislative 
history  have  any  indication  of  an  intent 
to  add  such  substantive  rights  in  the 
successorship  situation. 

The  comment  that  the  restriction  on 
multiple  substitutions  should  be 
provided  for  in  the  regulations 
themselves  has  merit  and  is  adopted. 
Section  191.33(b)(l)(iii)  is  revised 
accordingly. 

Comment:  It  was  suggested,  with 
respect  to  proposed  §  191.33(b)(l)(ii). 
that  the  words  "or  destroys"  should  be 
inserted  following  the  phrase, 
"commercially  interchangeable 
merchandise,  and  exports"  and  before 
the  phrase,  "such  transferred 
merchandise",  and  the  words  "or 
destroyer"  should  be  inserted  follovnng 
the  phrase,  "that  exporter",  and  before 
the  phrase,  "shall  be  entitled  to  claim 
drawback". 

Customs  Response:  The  comment  has 
merit  and  is  adopted. 

Comment:  It  was  recommended,  in 
proposed  §  191.34(a)(1),  that  instead  of 
certifying  on  the  certificate  of  delivery 
that  the  party  did  not  use  "the  exported 
or  destroyed  merchandise",  the 
requirement  should  be  for  a  certificate 
that  the  party  did  not  use  "the 
transferred  merchandise".  It  was  noted 
that  the  merchandise,  at  the  time  of  the 
certification,  would  not  yet  be  exported 
or  destroyed. 

Customs  Response:  The  comment  has 
merit  and  is  adopted. 

Comment:  Wiui  respect  to  proposed 
§  191.34(a)(2).  it  was  stated  that  instead 
of  requiring  Uie  drawback  claimant  to 
"retain  the  certificate  for  submission  to 
Customs  as  part  of  the  claim,  if 
requested",  the  requirement  should  be 
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to  "retain  the  certificato  for  submission 
to  Customs  when  requested". 

Customs  Response:  Consistent  with 
§  191.51.  certiBcates  ofdeUvery  are  not 
"part"  of  claims  but  support  claims,  so 
that  if  Customs  requests  a  certificate  of 
delivery  upon  which  a  drawback  claim 
is  dependent  and  the  certificate  is  not 
provided,  the  claim  is  not  rejected  but, 
instead,  is  denied.  Since  a  certificate  of 
delivery  is  not  "part"  of  a  complete 
claim  (as  the  regulation  is  modified), 
providing  a  certificate  of  delivery  upon 
Customs  request  is  in  the  nature  of 
"perfecting"  a  claim.  Notably,  this  is 
added  as  one  of  the  instances  of 
perfection  provided  in  §  191.52(b),  and 
may  be  done  outside  the  3-year  time  for 
filing  a  complete  claim. 

The  denial  of  a  drawback  claim  for 
failure  to  supply,  in  response  to 
Customs  request,  a  certificate  of  delivery 
upon  which  part  of  the  claim  is 
dependent  is  limited  to  denial  of  that 
portion  of  the  claim  dependent  on  the 
certificate  of  delivery  which  is  not 
supplied.  The  provision  is  changed  to 
make  this  clear. 

Also,  pursuant  to  changes  to  other 
sections  (see  §§  191.51(a)  and 
191.52(b}),  certificates  of  delivery  are 
required  to  be  in  the  possession  of  the 
party  to  whom  the  merchandise  covered 
in  the  certificate  was  delivered,  and  if 
that  party  is  not  the  claimant,  the 
claimant  is  required  to  obtain  the 
certificate  and  provide  it  to  Customs,  if 
Customs  requests  the  certificate  under 
the  procedures  for  "perfecting"  a  claim. 
The  provision  is  changed  to  make  this 
clear. 

Comment:  With  respect  to  proposed 
§  191.34  (a)  and  (b)  generally,  it  was 
contended  that  these  provisions  imply 
that  a  certificate  of  delivery  which 
directly  identified  imported 
merchandise  could  not  be  used  to 
transfer  merchandise  to  a  party  who 
claimed  drawback  under  19  U.S.C. 
1313(j](2).  It  was  asserted  that  the 
opposite  was  true,  and  that  proposed 
§  191.34(a)  should  specifically  state  that 
a  directly  identified  certificate  of 
delivery  to  a  party  may  be  subject  to  a 
§  1313(j)(l)  or  1313(j)(2)  claim  by  that 
party. 

Customs  Response:  The  intent  of 
these  provisions  is  to  make  clear  the 
requirements  for  and  effect  of 
certificates  of  delivery.  Section 
191.34(a)  does  not  preclude  the  use  of 
a  certificate  of  deUvery  for  the  imported 
merchandise  (and  not  substituted 
merchandise)  which  then  may  be  the 
subject  of  a  further  delivery  (under 
substitution  procedures  imder  19  U.S.C. 
1313(j)(2)),  nor  does  §  191.34(b) 
preclude  transfers  (but  not 
substitutions)  before  and/ or  after  the 


substitution-transfer.  The  provisions  are 
changed  to  make  this  clearer. 

Further,  the  provisions  are  changed  to 
reflect  that  the  certificate  of  delivery  is 
required  to  be  retained  by  the  person  to 
whom  the  merchandise  was  delivered 
(and  is  not  a  "part"  of  a  drawback 
claim),  and  must  be  provided  to 
Customs  by  the  claimant  upon  a  request 
to  "perfect"  the  claim. 

Comment:  It  was  observed  that 
proposed  §  191.34(b]  did  not  contain  a 
provision  deaUng  with  intermediate 
transfers. 

Customs  Response:  The  comment  has 
merit  and  it  adopted.  A  sentence  similar 
to  the  last  sentence  of  §  191.34(a)  is 
added  to  §  191.34(b). 

Further,  in  the  penultimate  sentence 
of  §  191.34(b)  as  proposed,  the  words 
"as  imported  merchandise  for  the 
purpose  of  manufacturing  drawback" 
are  deleted  and  replaced  with  "for  any 
other  drawback  purposes". 

Comment:  It  was  requested  that  the 
procediu-es  for  the  waiver  of  prior  notice 
set  forth  in  proposed  §  191.35  for 
purposes  of  19  U.S.C.  1313(j)  also  be 
employed  for  purposes  of  drawback 
under  19  U.S.C.  1313(c).  It  was  ftirther 
suggested  that  the  form  referred  to  here 
and  in  other  sections  as  "Notice  of 
Intent  to  Export"  or  "Notice  of  Intent  to 
Export  or  Etestroy"  be  renamed  as  the 
"Notice  of  Intent  to  Export,  Destroy  or 
Return  Merchandise  to  Customs 
Custody". 

Customs  Response:  The  comment, 
suggesting  that  the  provision  for  waiver 
of  prior  notice  should  be  extended  to 
drawback  under  19  U.S.C.  1313(c),  is 
not  adopted.  The  statutory  provisions 
are  different.  Under  §  1313(c)  the 
merchandise  is  required  to  be  returned 
to  Customs  custody  for  exportation  or 
destruction  under  Customs  supervision; 
there  is  no  such  requirement  in  19 
U.S.C.  1313(j)  for  the  return  to  Customs 
custody.  The  form  for  export  or 
destruction  or  return  to  Customs 
custody,  however,  is  renamed,  as  stated 
above. 

Comment:  It  was  recommended  that 
the  information  required  on  the  notice 
of  intent  in  proposed  §  191.35(b) 
include,  in  addition  to  the  name  and 
telephone  number  of  a  contact  person, 
the  maiUna  address,  fax  number  and,  if 
available,  the  e-mail  address. 

Also,  it  was  stated  that  the  phrase, 
"•  *  *  the  bill  of  lading  number,  if 
known",  as  set  forth  therein,  was 
unnecessary,  since  the  bill  of  lading 
number  would  not  be  known  prior  to 
export  of  the  merchandise  (the  bill  of 
lading  is  numbered  upon  preparation  of 
the  Outward  Manifest). 

Customs  Response:  The 
recommendation  that  other  information 


regarding  the  contact  person  should  be 
stated  has  merit  and  is  adopted.  The 
comment  suggesting  deletion  of  the 
requirement  for  the  bill  of  lading 
number,  if  known,  is  not  adopted  [i.e., 
the  requirement  is  subject  to  the  caveat 
"if  known"). 

Comment:  It  was  stated,  with  respect 
to  proposed  §  191.35(c)  that  the 
regulations  on  the  process  of  filing  the 
notice  of  intent  to  export  should  provide 
the  ability  to  file  notice  to  Customs 
electronically.  Furthermore,  it  was 
contended  that  Customs  should  be 
required  to  notify  the  party  named  in 
proposed  §  191.35(b)  by  telephone, 
within  2  working  days,  and  that  a 
telephone  contact  should  be  required  as 
well. 

Customs  Response:  The  comment  that 
the  regulations  should  provide  for 
electronic  filing  of  the  "Notice  of  Intent 
to  Export,  Destroy,  or  Return 
Merchandise  for  Pxuposes  of  Drawback" 
has  merit  and  is  adopted.  This  is 
accomplished  by  the  addition  of  a 
definition  of  "filing"  in  §  191.2.  The 
comment  (that  the  party  should  be 
notified  by  telephone)  is  not  adopted. 
Customs  believes  that  the  existing 
requirements  in  §  191.35(c)  are  adequate 
as  regards  the  examination  of 
merchandise  to  be  exported  or 
destroyed. 

Comment:  Referring  to  the  time  and 
place  of  examination  in  proposed 
§  191.35(d],  it  was  mentioned  that,  for 
consistency,  the  notice  of  the  decision 
to  examine  provided  for  in  this 
provision  should  be  "in  writing". 

Customs  Response:  The  suggestion 
that  notice  of  the  decision  to  examine 
should  be  in  writing  has  merit,  although 
the  requirement  for  notice  in  this  regard 
is  in  §  191.35(c),  not  (d).  Thus,  the 
requested  modification  is  made  to 
§  191.35(c). 

Comment:  It  was  observed  that 
inclusion  of  a  requirement  in  proposed 
§  191.36(a)(l)(i)  for  the  estimated 
number  of  claims  to  be  filed  under  this 
procedure,  and  when  they  would  be 
filed,  would  assist  Customs  in 
maintaining  control  over  the  filing  of 
the  claims  under  this  provision. 

Customs  Response:  A  requirement  to 
this  e^ect  is  included  in 
§191.36(a)(l)(i). 

Comment:  It  was  stated  that  the  IRS 
number  (9-digit  nimiber  plus  two 
character  suffix)  was  needed  in 
proposed  §  191.36(a)(l)(i)  (A)  and  (B). 

Customs  Response:  The  comment  has 
merit  and  is  adopted. 

Comment:  A  question  was  presented 
as  to  the  meaning  of  the  phrase,  "Export 
period  covered  by  this  application" 
appearing  in  proposed 
§  igi.36(a)(l)(i)(C).  It  was  asked 


UMI 


Federal  Register /Vol.  63,  No.  43 /Thursday,  March  5,  1998 /Rules  and  Regulations  10987 


whether  the  tenn  "export  period" 
included  past  as  well  as  future  export 
activity. 

Customs  Response:  "Export  period 
covered  by  this  application",  as  used  in 
§  191.36(a)(l)(i)(C),  means  the  time 
beginning  with  the  first  export  for 
which  prior  notice  was  not  given  and 
ending  with  the  time  of  the  last  export 
for  which  such  notice  was  not  given. 
Section  191.36  deals  with  merchandise 
which  has  been  exported  without  the 
filing  of  a  notice  of  intent  to  do  so.  This 
provision,  therefore,  covers  past 
transactions. 

Comment:  There  was  a 
recommendation  that  the  words  "and/ 
or"  be  added  to  proposed 
§  191.36(a)(l)(iii)(A)  (1)  and  [2],  on  the 
basis  that  a  claimant  might  not  have 
"laboratory  records"  as  such. 

Customs  Response:  The  comment  has 
merit  and  is  adopted,  with  the 
additional  statement  that  the 
requirements  for  the  records  are  "as 
applicable". 

Comment:  It  was  contended  that  the 
restriction,  in  proposed  §  191.36(a)(2),  of 
retroactivity  for  waivers  of  prior  notice 
to  a  "one-time"  use  by  the  claimant  was 
unfair  and  might  not  be  legal. 

It  was  also  stated  that  the  one-time 
restriction  should  be  on  a  product  basis, 
because,  with  the  diversification  of 
business  today,  a  firm  could  have 
several  business  areas  that  operated 
independently  and  could  discover 
retroactive  luiused  merchandise 
drawback  scenarios  at  different  times.  It 
was  further  observed  that  the  phrase 
"unless  good  cause  is  shovm"  afforded 
Customs  too  much  discretion  and  could 
lead  to  capricious  judgnents. 

Customs  Response;  The  one-time 
restriction  is  retained  in  §  191.36(a)(2). 
Because  this  provision  may  be  used  for 
all  exports  occurring  prior  to  approval 
by  Customs  of  the  application,  a 
reasonably  prudent  drawback  claimant 
should  not  be  harmed  (i.e.,  once  aware 
of  the  requirement  for  prior  notice  of 
intent  to  export  or  destroy,  such  notice 
should  be  given,  and  under  this 
procedure  past  exports  may  quaUiy  for 
drawback). 

It  is  Customs  position  that  the  phrase 
"unless  good  cause  is  shown"  as  used 
in  §  191.36(a)(2)  gives  proper  discretion 
to  the  Customs  officers  responsible  for 
administering  the  provision. 

Comment;  In  relation  to  proposed 
§  191.36(c),  the  suggestion  was  made 
that  the  words  "receipt  of  the 
application  oV  should  be  inserted 
immediately  after  the  words  "within  90 
days  of,  so  that  the  provision  did  not 
require  Customs  to  make  its  decision  to 
approve  or  deny  and  then  inform  the 
applicant  within  90  days  of  that 


decision.  It  was  further  stated  in  this 
regard  that  Customs  should  have  to 
justify  and  state  its  reasons  for  the 
"inability  to  approve,  deny  or  act  on  the 
application".  It  was  observed  that  this 
could  be  accomplished  by  the  addition 
of  "and  the  reason  thereof  at  the  end 
of  this  section. 

Customs  Resftonse:  The  comments 
have  merit  and  are  adopted. 

Comment:  It  was  asserted  that  the 
second  sentence  in  proposed  §  191.36(e) 
should  be:  "If  the  applicant  seeks 
waiver  of  prior  notice  under  191.91, 
reference  should  be  included  that 
application  was  submitted  under  this 
section  and  whether  or  not  it  was 
approved.". 

Customs  Response:  The  conunent  has 
merit  and  is  adopted  (but  by  a  change 
to  §  191.91(b)(2)(ii)  stating  that  the 
statement  as  to  action  on  previous 
waiver  requests  includes  one-time 
waivers  under  §  191.36). 

Comment:  It  was  believed  that 
proposed  §  191.37  provided  no  guidance 
as  to  the  specific  document  type  and 
format  that  the  claimant  or  other 
recordkeeper  had  to  maintain. 

Concern  ivas  also  expressed  here  that 
possible  confusion  could  result  from  the 
3-year  (from  date  of  payment)  record- 
retention  period  for  drawback,  and  the 
general  5-year  record  retention  period 
for  other  Customs  purposes.  More 
clarity  was  requested. 

It  was  further  stated  that  if  more  than 
3  years  had  passed  since  payment  but  a 
drawback  claim  was  not  finally 
liquidated  and  a  question  regarding 
documents  arose.  Customs  should 
presume  that  the  claimant  had  satisfied 
the  drawback  documentation 
requirements  as  long  as  the  claimant 
was  approved  imder  the  drawback 
compliance  program. 

It  was  additionally  suggested  that  a 
claimant  should  be  permitted  to 
maintain  the  required  documentation  in 
paper  or  electronic  form. 

Customs  Response:  Customs  plans  to 
make  available  to  the  public,  fi-om  the 
field  drawback  offices,  descriptions, 
with  examples,  of  the  documents 
referred  to  in  this  section  (now 
redesignated  as  §  191.38.  due  to  the 
addition  of  a  §  191.37  regarding 
destruction). 

Section  191.38(a)  as  redesignated  is 
also  modified  to  make  it  clear  that  the 
3-year  time  period  provided  for  therein 
is  for  drawback  purposes,  and  that  the 
same  records  may  be  required,  for  other 
purposes,  to  be  retained  for  a  different 
time  period.  To  this  end,  a  citation  to  19 
U.S.C.  1508  is  also  added  to 
redesignated  §  191.38(a). 

While  records  must  be  retained  for  3 
years  from  the  date  of  payment  of  a 


drawback  claim,  it  is  Customs  position, 
as  previously  stated,  that  the  effect  of  a 
claimant  no  longer  having  records 
following  this  period  must  be 
determined  on  a  case-by-case  basis, 
when  the  related  drawback  claim  has 
not  yet  been  finally  liquidated. 

Concerning  the  particular  format  in 
which  records  may  be  kept,  as  also 
previously  noted,  Customs  has 
determined  to  include  a  definition  in 
§  191.2  for  the  term  "records"  based  on 
the  definition  of  this  term  appearing  in 
19  U.S.C.  1508. 

Comment:  It  was  observed  that  a 
reference  to  the  destruction  of 
merchandise  should  be  included  in 
proposed  §  191.37(b)(2),  and  that  a   • 
section  should  be  added  to  subpart  C 
addressing  the  destruction  of 
merchandise. 

Customs  Response:  The  comment  that 
§  191.38(b)(2)  as  redesignated  should 
also  include  a  reference  to  destruction 
has  merit  and  is  adopted.  Also,  as 
already  noted,  a  new  §  191.37  is  added 
to  subpart  C  addressing  the  destruction 
of  unused  merchandise  under  Customs 
supervision.  A  similar  section  regarding 
destruction  for  manufacturing  drawback 
has  likewise  been  included  in  subpart  B. 

Subpart  D 

Comment:  It  was  asked,  with 
reference  to  proposed  §  191.41,  whether 
taxes  or  fees  are  eligible  for  drawback  on 
rejected  merchandise  under  19  U.S.C. 
1313(c). 

Customs  Response:  Section  1313(c)) 
authorizes  drawback  on  "duties". 
However,  this  comment  indirectly  raises 
the  question  of  the  apphcability  of  26 
U.S.C.  5062(c)  (drawback  on  distilled 
spirits,  wines,  or  beer,  which  are 
unmerchantable  or  do  not  conform  to 
sample  or  specifications).  To  alert  the 
public  to  the  possible  application  of  that 
provision,  a  parenthetical  reference  to 
subpart  P  dealing  with  that  type  of 
drawback  is  added  to  §  191.41. 

Comment:  It  was  observed  that  a  close 
reading  of  proposed  §  191.42(c),  (e),  and 
(f)  revealed  that  the  "Notice  of  Intent  to 
Export/Etestroy"  form  was  to  be  used 
not  only  as  a  notice  of  intent  to  export 
or  destroy  merchandise,  but  also  as  a 
notice  of  intent  to  return  merchandise  to 
Customs  custody.  As  such,  it  was 
suggested  that  the  form  be  appropriately 
renamed. 

It  was  further  stated  that,  by 
providing,  in  proposed  §  191.42(e)  and 
(f),  certain  situations  in  which 
merchandise  would  "be  deemed"  to 
have  been  returned  to  Customs  custody, 
these  provisions  indicated  that  the 
merchandise  might  not  actually  have 
been  returned  to  Customs  custody.  It 
was  advocated  that  this  should  be 
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reconciled  with  the  wording  in 
proposed  §  191.42(a)  providing  that  the 
claimant  had  to  return  the  merchandise 
to  Customs  custody. 

In  addition,  for  consistency,  it  was 
requested  here  that  each  time  the  terms 
"exported"  or  "exportations"  were  used 
in  proposed  §  191.42,  the  terms 
"destroyed"  and  "destructions"  should 
be  added. 

Customs  Response:  The  request 
regarding  the  use  of  "destroyed"  or 
"destruction"  with  the  corresponding 
exportation  terms  has  merit  and  is 
adopted,  and,  as  previously  noted,  the 
form  is  re-named. 

Customs,  however,  sees  no  need  for 
any  change  to  §  191.42(a).  Since 
§  191.42(e)  and  (f)  provide  that 
merchandise  is  "deemed"  to  have  been 
returned  to  Customs  custody  in  the 
situations  provided  for,  the  requirement 
for  return  to  Customs  custody  in 
§191.42(a]ismet. 

Comment:  It  was  requested  that  the 
waiver  of  prior  notice  and  the  one-time 
retroactive  claim  procediues  provided 
for  imused  merchandise  in  proposed 
§  191.36  be  made  available  for  drawback 
under  19  U.S.C.  1313(c)  and  for 
destroyed  merchandise,  and  that  if  this 
were  done,  merchandise  exported  or 
destroyed  under  these  procedures 
should  be  "deemed"  to  be  "returned  to 
Customs  custody"  or  destroyed  "under 
Customs  supervision". 

Customs  tiesponse:  The  comment 
suggesting  that  waiver  of  prior  notice 
and  the  one-time  waiver  procedures  be 
made  available  for  drawback  under  19 
U.S.C.  1313(c)  is  not  adopted.  In 
particular,  as  previously  pointed  out,  19 
U.S.C.  1313(c)  and  1313(j)  are  different 
statutory  provisions.  Under  §  1313(c), 
there  must  be  a  return  to  Customs 
custody  for  exportation.  There  is  no 
such  requirement  in  §  1313(j). 

Comment:  It  was  recommended  that 
the  information  required  in  the  notice 
under  proposed  §  191.42(d)  should 
include,  in  addition  to  the  name  and 
telephone  number  of  a  contact  person, 
the  mailing  address,  fax  nimiber  and,  if 
available,  the  e-mail  address. 

Customs  Response:  Customs  agrees, 
and  §  191.42(d)  is  changed  to  provide 
for  this  additional  information. 

Comment:  It  was  asked  that  the 
notification  given  by  Customs  to 
examine  merchandise  under  the  first 
sentence  in  proposed  §  191.42(e)  be  in 
writing. 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Comment:  A  concern  was  expressed 
in  relation  to  proposed  §  191.42(i),  in 
that  the  provision  appeared  to  require 
the  exportation  of  rejected  merchandise 
under  Customs  supervision. 


Customs  Response:  The  comment 
raises  a  valid  concern.  The  statute  does 
not  require  exportation  to  be  under 
Customs  supervision.  The  phrase, 
"under  Customs  supervision",  is  thus 
deleted  from  this  section.  Also,  a 
parenthetical  reference  to  subpart  G  is 
added  to  §]91.42(i). 

Comment:  In  proposed  §  191.44,  it 
was  suggested  that  the  reference  to 
"§  191.71(a)"  be  chanMd  to  "191.71". 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Subpart  E 

Comment:  It  was  asserted  that,  in 
proposed  §  191.51,  a  complete  claim 
should  contain  a  calculation  sheet. 

Customs  Response:  The  provision  in 
§  191.51(b)  does  require  the  correct 
calculation  of  drawback  due,  under 
which  claims  exceeding  99%  of  the 
duties  will  not  be  paid  imtil  corrected, 
and  claims  for  less  than  99%  will  be 
paid  as  filed,  unless  the  claimant 
amends  the  claim.  This  provision  is 
modified  to  provide  for  those  situations 
when  drawback  is  100%  of  duties. 

In  addition,  it  is  noted  that  the 
provision  on  the  time  for  filing  a 
complete  claim  (in  proposed 
§  191.52(a)(2))  is  moved  to  §  191.51,  as 
paragraph  (e),  and  titled  "Time  of 
filing".  The  provision  in  19  U.S.C. 
1313(r)(3),  providing  for  an  extension  to 
the  time  for  filing  a  drawback  claim 
when  a  claimant  establishes  that  it  was 
unable  to  file  the  drawback  claim 
because  of  a  major  disaster  is  also 
included  in  §  191.51(e). 

Comment:  A  question  was  posed,  in 
connection  with  proposed 
§  191.51(a)(1),  as  to  why  drawback 
offices  still  required  a  coding  sheet  for 
disk/electronic  filings,  and  would  those 
offices  be  informed  to  eliminate  this 
requirenient. 

Customs  Response:  As  set  forth  in 
§  191.51(a)(1),  a  coding  sheet  is 
required,  unless  the  data  is  filed 
electronically. 

Comment:  Concern  was  expressed 
about  the  requirement  in  proposed 
§  191.51(a)(2)  that  certificates  of 
delivery  be  in  the  possession  of  the 
claimant  at  the  time  of  filing  the  claim. 

Customs  Response:  Certificates  of 
delivery  must  be  in  possession  of  the 
party  to  whom  the  merchandise  is 
delivered.  Section  191.51(a)(2)  is 
changed  to  so  state. 

Comment:  A  question  was  presented 
regarding  the  statement  in  proposed 
§  191.51(b)  that  claims  for  less  than  99 
percent  would  be  paid  as  filed,  unless 
the  claimant  amended  the  claim.  It  was 
advocated  that  Customs  make  an 
additional  refund  in  such  cases  on  its 
own. 


Customs  Response:  Customs 
recognizes  the  interest  of  a  claimant  in 
being  able  to  exercise  caution  by  under- 
claiming.  Also,  adoption  of  the 
procedure  suggested  by  the  comment 
would  create  an  untenable 
administrative  burden  for  Customs  in  its 
processing  of  drawback  claims. 

Comment:  With  respect  to  proposed 
§  191.51(c),  it  was  suggested  that  the 
effective  dates  for  providing  HTSUS 
numbers  on  drBwl»ck  claims  be 
included  in  the  regulations  themselves. 
It  was  also  contended  that  if  a  certificate 
of  manufacture  and  delivery  was 
identified  or  designated,  the  claimant 
should  be  exempt  from  providing  the 
HTSUS  numbers  on  the  related  claim. 
As  such,  it  was  requested  that  the 
phrase,  "and/or  the  certificate  of 
manufacture  and  dehvery",  be  deleted 
from  proposed  §  191.51(c). 

A  concern  was  also  expressed  that 
proposed  §  191.51(c)  might  imply  that 
for  exports,  if  Schedule  B  commodity 
numbers  were  used,  the  entire  ten-digit 
number  would  be  required.  It  was 
advocated  that  it  should  be  specified 
here  that  the  Schedule  B  number  was 
limited  to  6-digits. 

A  question  was  raised  as  to  what  the 
effect  of  incorrect  HTSUS  numbers  or 
Schedule  B  commodity  numbers  would 
be  when  those  numbers  were  incorrect 
on  the  entry  documentation  or  Shipper's 
Export  Declarations  (SEDs)  from  which 
they  were  derived.  It  was  suggested  that 
"good  faith  effort"  language,  as 
discussed  in  prior  consultations,  should 
be  incorporated  within  proposed 
§  191.51.  It  was  further  suggested  that  if 
drawback  claims  were  required  to 
provide  the  SED  tariff  number  to  the  6- 
digit  level  for  exports,  they  should  also 
be  permitted  to  provide  a  statement  as> 
to  any  discrepancy  between  that  number 
and  the  actual  number  that  would  be 
reported  to  Customs  at  entry  if  the 
merchandise  had  been  imported. 

In  addition,  with  reference  to  the 
provision  in  proposed  §  191.51(c)  that 
claimants  using  certificates  of 
manufactiu«  and  delivery  could  meet 
the  requirement  with  the  HTSUS 
number  on  such  a  certificate,  it  was 
asked  if  this  meant  the  HTSUS  nimaber 
of  the  imported  designated 
merchandise,  or  the  manufactured 
article,  since  the  claimant  might  be 
using  the  previously  manufactured 
article  to  make  a  second  product  for 
export. 

Customs  Response:  The  comment  that 
the  effective  dates  for  when  HTSUS 
numbers  or  Schedule  B  commodity 
numbers  are  required  should  be 
included  in  the  regulations  has  merit 
and  is  adopted.  Swrtion  191.51(c)  adds 
a  provision  in  this  regard. 
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As  for  the  second  comment  suggesting 
deletion  of  the  reference  to  a  certificate 
of  manufacture  and  delivery,  this 
comment  points  out  a  lack  of  clarity  in 
the  regulation.  The  provision  is 
modified  to  make  it  clear  that  the  6-digit 
HTSUS  niunber  is  always  required  for 
the  designated  imported  merchandise, 
and  that  this  number  shall  be  provided 
from  the  entry  dociunentation  when  the 
claimant  is  the  importer  of  record  and 
fitim  the  certificate  of  deUvery  and/or 
certificate  of  manufacture  and  delivery 
when  the  claimant  is  not  the  importer 
of  record.  Because  the  certificate  of 
manufacture  and  delivery  is  part  of  a 
drawback  claim,  manufacturing 
drawback  claimants  filing  claims  for 
which  such  a  certificate  or  certificates  is 
or  are  parts  may  meet  the  requirement 
for  providing  the  HTSUS  number  for  the 
imported  merchandise  with  the  HTSUS 
number(s)  on  such  certificate(s). 

In  the  case  of  exports,  the  HTSUS 
number(s)  or  Schedule  B  commodity 
number(s)  (to  the  6-digit  level  in  each 
instance)  are  also  always  required,  and 
they  shall  be  from  the  Shipper's  Export 
Declaration(s)  when  required,  or  if  not 
required,  the  numbers  shall  be  the 
numbers  that  the  exporter  would  have 
set  forth  on  the  SED(s).  but  for  the 
exemption  from  the  requirement  for  an 
SED. 

As  provided  in  §§  191.10(b)(l?.)  and 
191.24(b),  HTSUS  numbers  and/or 
Schedule  B  commodity  number(s)  are 
not  required  to  be  included  for  the 
transferred  merchandise  on  certificates 
of  delivery  or  certificates  of  manufacture 
and  delivery  imless  the  transferred 
merchandise  is  the  designated  imported 
merchandise  or  merchandise  substituted 
therefor  under  19  U.S.C.  1313(j)(2). 

The  comment  regarding  the  possible 
implication  that  the  10-digit  HTSUS 
number  is  required  for  Schedule  B 
numbers  from  an  SED  is  addressed  by 
making  clear  in  §  191.51(c)  that  the  6- 
digit  limitation  appUes  to  both  HTSUS 
numbers  and/or  Schedule  B  numbers. 

As  for  the  comment  regarding  the 
effect  on  drawback  of  the  use  of 
incorrect  HTSUS  numbers  or  Schedule 
B  commodity  numbers,  when  those 
nimibers  were  incorrect  on  the  entry 
documentation  and/or  SEDs  from  which 
they  w«»  derived,  the  requirement  is 
that  the  (fTSUS  niunbers  for  the 
designated  imported  merchandise  be 
from  the  entry  simmiary  and  other  entry 
dociunentation  (§§  191.51(c), 
191.10(b)(ll),  191.24(b)(4))  and  that  the 
HTSUS  numbers  or  Schedule  B 
commodity  numbers  for  the  exported 
merchandise  or  articles  be  from  the  SED 
or,  if  no  SED  is  required,  the  niunbers 
that  would  have  been  on  an  SED  if 
required.  Thus,  in  each  instance  (except 


in  the  case  of  substituted  merchandise 
under  19  U.S.C.  1313(j)(2),  in  which, 
according  to  the  legislative  history  (see 
above),  classification  is  one  of  the 
criteria  on  which  commercial 
interchangeability  is  based),  the  HTSUS 
or  Schedule  B  commodity  numbers  are 
derived  from  other  documents.  That  is, 
no  independent  classification  is 
required. 

It  is  true  that  earlier  consultations 
discussed  a  "good  faith  effort"  in  the 
HTSUS  or  Schedule  B  commodity 
numbers  to  be  used  on  drawback  entries 
and  certificates.  As  stated  in  the 
background  to  the  proposed  regulations, 
the  intent  of  the  requirement  for  HTSUS 
or  Schedule  B  commodity  numbers  was 
to  enable  Customs  to  ensure  greater 
compliance  through  the  use  of  enhanced 
penalty  and  automated  drawback 
selectivity  programs  (62  FR  3090).  The 
change  from  earlier  discussions  under 
which,  instead  of  requiring  independent 
classification  for  drawback,  the  HTSUS 
or  Schedule  B  commodity  numbers  to 
be  provided  on  drawback  entries  and 
certificates  are  those  already  required 
(except  in  the  case  of  substitution  under 
19  U.S.C.  1313(j)(2),  see  above), 
simplifies  drawback  procedures  in  this 
regard.  As  stated  above,  all  that  is 
required  is  that  the  HTSUS  numbers  or 
Schedule  B  commodity  numbers  from 
the  entry  summary  and  other  entry 
documentation  or  the  SED  be  provided. 

In  view  of  these  changes,  Customs 
sees  no  need,  benefit,  or  purpose  to  be 
served  by  some  sort  of  "good  faith 
effort"  requirement.  However,  the 
current  requirement,  which  merely 
provides  for  the  source  of  the 
classification  number  for  exports,  does 
not  preclude  a  claimant  from  explaining 
any  discrepancy  in  this  number  for 
other  drawback  purposes  (e.g., 
commercial  interchangeability  under  19 
U.S.C.  1313(j)(2)  or  same  kind  and 
quality  under  19  U.S.C.  1313(p)). 

The  comment  questioning  whether 
the  HTSUS  number  on  a  certificate  of 
manufacture  and  delivery  is  that  for  the 
imported  designated  merchandise  or  the 
manufactured  article  raises  a  valid 
concern  and  is  addressed  by  further 
clarifying  §  191.51(c)  in  this  respect. 

Comment:  A  definition  of  the  term 
"perfecting"  was  requested  in  proposed 
§  191.52.  It  was  also  requested  that 
Customs  develop  a  formal  procedure  for 
tolling  or  suspending  the  3-year  claim 
completion  period  during  an.audit, 
internal  advice  request,  or  other  action 
initiated  by  Customs  regarding  a 
drawback  claim. 

It  was  observed  that  copies  of  export 
bills  of  lading  were  requested  in 
proposed  §  191.52(b)(1).  but  that  in 


proposed  §  191.72(a),  the  original  was 
required. 

It  was  also  asked  whether  protesting 
a  drawback  claim  gave  the  right  to 
amend  the  claim  even  though  the  3-year 
period  may  have  passed. 

Customs  Response:  Customs  believes 
that  a  specific  definition  of  the  term 
"perfecting"  in  §  191.52  is  unnecesswy. 
Tlie  comment  that  procedures  should  be 
provided  for  tolling  or  suspending  the  3- 
year  period  for  completion  of  a  claim  is 
also  not  adopted.  It  is  the  claimant's 
responsibility  to  file  a  complete  claim; 
a  prudent  claimant  would  ensure  timely 
filing  of  a  complete  claim  for  all 
possible  applicable  provisions. 

The  comment  regarding  copies  or 
originals  of  bills  of  lading,  in 
§  191.52(b)(1),  raises  a  valid  concern. 
Modifications,  consistent  §  191.72(a), 
are  made  here. 

In  response  to  the  question  of  whether 
protesting  a  claim  may  allow  a  claimant 
to  amend  a  claim  outside  the  3-year 
time  period,  the  3-year  time  period  is 
statutory,  and  may  not  be  extended 
imless  specifically  provided  for  in  the 
statute.  As  part  of  protest  procedures,  a 
claim  may  be  (wrfected,  but  it  may  not 
be  amended  (insofar  as  amendment 
would  result  in  a  complete  claim  not 
being  filed  within  the  3-year  time  limit). 

It  is  noted  that  the  heading  of  §  191.52 
is  changed  to  "Rejecting,  perfecting  or 
amending  claims",  and  the  heading  of 
paragraph  (a)  thereof  is  changed  to 
"Rejecting  the  claim". 

Comment:  It  was  believed  that,  for 
consistency,  the  notification  to  the 
applicant  provided  for  in  proposed 
§  191.52(a)(1)  should  be  "in  writing." 

Customs  Response:  This  conunent  has 
merit  and  is  adopted. 

Comment:  It  was  asserted  that 
proposed  §  191.52(a)(2)  failed  to 
recognize  the  retroactive  application  of 
19  U.S.C.  1313(p],  in  that  the  restriction 
in  19  U.S.C.  1313(r)(l)  did  not  apply  to 
claims  under  §  1313(p). 

Customs  Response:  As  for  the 
retroactive  application  of  19  U.S.C. 
1313(p],  it  is  Customs  position  that 
resolution  of  the  appUcability  of 
§  1313(p)  to  past  drawback  claims  will 
be  resolved  on  a  case-by-case  basis. 

In  addition,  a  reference  to  19  U.S.C. 
1313(r)(3)  is  included  in  §  191.51(a)(2) 
as  proposed,  which,  as  noted,  is 
redesignated  as  §  191.51(e). 
Additionally,  §  191.51(e).  as  thus 
redesignated,  which  provides  the  time 
for  filing  a  completed  claim,  is  further 
modified  by  the  addition  of  the  statutory 
provision  that  claims  not  completed 
within  the  3-year  period  (unless 
specifically  exempted)  shall  be 
considered  abandoned. 
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Comment:  With  reference  to  proposed 
§  191.52(b),  it  was  thought  that  a  new 
paragraph  should  be  added  to  include 
certiHcates  of  delivery  requested  by 
Customs  among  the  additional  evidence 
or  information  that  could  be  filed  more 
than  3  years  after  the  date  of 
exportation.  It  was  also  suggested  that  a 
new  paragraph  be  added  to  provide  for 
the  submission  of  other  alternative 
information  as  approved  by  the 
drawback  ofGce,  in  lieu  of  that  set  forth 
in  proposed  §  191.52(b)(lH3).  In 
addition,  it  was  mentioned  that 
provision  should  be  made  for  a  situation 
when  the  drawback  office  decides  after 
receipt  of  the  claim  that  the  claimant 
should  have  its  own  filer  code. 
Furthermore,  it  was  recommended  that, 
for  consistency,  the  notification  to  the 
applicant  provided  for  in  this  provision 
should  be  in  writing. 

Customs  Response:  The  comment 
suggesting  the  inclusion  of  requested 
certificates  of  deUvery  to  perfect  a 
drawback  claim  has  merit  and  is 
adopted.  The  comment  regarding  the 
addition  of  a  paragraph  providing  for 
other  alternative  information  is  not 
adopted,  as  not  necessary.  Section 
§  191.52(b)  already  provides  that  the 
information  described  therein  may 
include,  but  not  be  limited  to,  the 
information  set  forth  in  paragraphs 
(b)(l}-(3)  thereof,  as  modified.  The 
comment  regarding  a  claimant's  filer 
code  is  not  adopted,  as  unnecessary. 
The  comment  that,  for  consistency,  the 
notification  to  the  filer  should  be  "in 
writing"  has  merit  and  is  adopted. 

Comment:  It  was  observed,  with 
respect  to  proposed  §  191.52(b)(2),  that 
if  the  drawback  claimant  was  not  also 
the  importer,  the  requirement  that  the 
import  entry  and  invoice  be  submitted 
would  be  difficult  to  meet.  The 
comment  suggests  that  providing  the 
entry  number  and  a  full  description  of 
the  imported  merchandise  (but  not  the 
total  duty  paid  or  total  value  and 
volume  of  the  import)  should  be 
sufficient  for  Customs. 

Customs  Response:  Customs  believes 
that  the  total  duty  paid  is  no  more 
sensitive  than  the  other  information 
required  under  §  191.52(b).  This 
comment  is  not  adopted. 

Comment:  It  was  suggested  that  it  be 
specifically  set  forth  in  proposed 
§  191.52(b)(2)  and  (3)  that  other  types  of 
data,  in  lieu  of  invoices,  would  be 
acceptable. 

Customs  Response:  Customs  believes 
that  this  is  unnecessary.  As  previously 
noted,  §  191.52(b)  already  provides  that 
the  information  required  may  include, 
but  is  not  limited  to,  that  specifically  set 
forth  thereunder. 


Comment:  Regarding  proposed 
§  191.52(c),  the  request  was  made  that 
the  word  "original"  be  added  before 
"drawback  claim"  to  avoid  confusion. 

Customs  Response:  The  comment  that 
"original"  should  be  added  before 
"drawback  claim"  has  merit  and  is 
adopted. 

Comment:  A  question  was  raised 
about  the  need  for  proposed  §  191.53, 
concerning  the  "restructuring"  of 
claims;  it  was  asked  that  this  term  be 
defined.  The  concern  was  also 
expressed  that  drawback  offices  might 
not  fairly  exercise  the  discretionary 
authority  given  to  them  in  this  section. 

Customs  Response:  The  procedures  in 
§  191.53  permit  Customs  to  require 
claimants  to  restructure  their  drawback 
claims  so  as  to  foster  Customs 
administrative  efficiency,  subject  to 
consideration  by  Customs  of  relevant 
factors  (as  listed  in  the  provision).  To 
protect  the  interests  of  claimants,  a     ' 
claimant  may  demonstrate  an  inability 
or  impracticability  in  restructuring,  with 
the  criteria  for  so  demonstrating 
specifically  provided,  and  may  propose 
a  mutually  acceptable  alternative. 
Customs  plans  to  provide  training  on 
the  restructuring  procedures  to  the  field 
drawback  offices. 

Subpart  F 

Comment:  A  recommendation  was 
made  that  a  provision  be  added  to 
proposed  §  191.61  for  the  amendment  of 
a  claimant's  specific  or  general 
manufacturing  drawback  ruling,  if 
verification  revealed  errors  or 
deficiencies  with  respect  thereto. 
Current  §  191.10(e)  was  referred  to  here. 

Customs  Response:  Regarding 
amendments  to  correct  errors  or 
deficiencies  found  in  verification, 
Customs  agrees  that  §  191.61  should  be 
appropriately  changed  to  deal  with  this 
matter,  although  not  with  inclusion  of 
all  of  the  material  currently  in 
§  191.10(e).  In  this  connection,  with  the 
change  in  terminology  from  drawback 
"contracts"  to  specific  and  general 
manufacturing  drawback  rulings, 
modification  of  the  rulings  and  the 
effect  thereof  are  governed  by  19  U.S.C. 
1625  and  19  CFR  part  177. 

As  changed,  §  191.61  adds  a  new 
paragraph  (d),  to  provide  that  Customs 
Headquarters  shall  be  promptly 
informed  of  any  errors  or  deficiencies  in 
a  specific  manufacturing  drawback 
ruling  or  a  general  manufacturing 
drawback  ruling,  the  letter  of 
notification  of  intent  to  operate  under  a 
general  manufacturing  drawback  ruling, 
or  the  acknowledgment  of  the  letter  of 
notification  of  intent,  and  that  Customs 
Headquarters  shall  take  appropriate 


action  (with  a  citation  to  19  U.S.C.  1625 
and  19  CFR  part  177). 

Comment:  It  was  stated  that  proposed 
§  191.61(b)  appeared  to  be  limited  to 
manufacturii^  claims,  and 
recommended  that  the  language  be 
expanded  to  cover  the  verification  of  all 
types  of  claims. 

Customs  Response:  Customs  agrees. 
Section  191.61  is  modified  accordingly. 

Comment:  With  reference  to  proposed 
§  191.61(c),  even  though  firm  deadlines 
were  not  able  to  be  established  in  the 
absence  of  "deemed  liquidated" 
language,  it  was  asked  that  Customs 
indicate  the  maximimi  time  period  it 
planned  to  use  to  liquidate  a  drawback 
entry. 

Customs  Response:  This  comment  is 
not  adopted.  It  is  Customs  position  that, 
as  previously  set  forth,  no  such  time 
period  must  be  specified,  but  claimants 
can  avail  themselves  of  accelerated 
drawback  provisions  to  obtain  early 
payment  secured  by  a  bond. 

Comment:  The  suggestion  was  made 
that  if  the  technical  definition  of 
"falsification",  as  used  in  proposed 
§  191.62,  meant  or  impUed  fraudulent 
activity  to  the  exclusion  of  negligent 
activity,  then,  in  order  to  clarify  the 
subject  matter  thereof  (which  included 
both  firaud  and  negligence),  the  title  of 
proposed  §  191.62  should  be  changed.  It 
was  also  observed  here  that  a  negligent 
violation  was  not  necessarily  a 
falsification. 

Customs  Response:  The  heading  of 
§  191.62  is  changed  to  "Penalties". 

Comment:  The  question  was  raised  in 
relation  to  proposed  §  191.62(a)  as  to 
why  criminal  penalties  were  included 
therein.  It  was  believed  that  Customs 
had  agreed  to  eliminate  the  criminal 
provisions  if  civil  penalties  were 
included  in  the  Customs  Modernization 
Act. 

Customs  Response:  Neither  the  statute 
nor  the  legislative  history  thereto 
contains  any  such  provision. 


Subpart  G 

Comment:  It  was  believed  that  the 
phrase,  "after  receipt",  should  be  added 
after  "4  working  days"  in  proposed 
§  191.71(a). 

Customs  Response:  Customs  agrees. 
The  provision  is  changed  accordingly. 

Comment:  For  consistency,  it  was 
recommended  that  advising  the  filer,  as 
provided  in  proposed  §  191.71(a),  be  "in 
writing".  It  was  also  stated  that  the  7- 
day  period  for  notice  before  the 
intended  date  of  destruction  was  too 
long  and  that  the  same  2-day  period 
used  for  notice  of  export  should  be 
used. 

Customs  Response:  Customs  agrees 
that  advising  the  filer  should  be  in 
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writing,  and  this  provision  is  changed 
accordingly.  However,  Customs 
disagrees  that  a  change  in  the  applicable 
time  period  is  needed.  Customs  does  not 
anticipate  undue  conhision  resulting 
from  the  different  time  frames  for 
different  purposes. 

Comment:  The  view  was  expressed 
that  proposed  §  191.71(b)  failed  to 
provide  for  the  evidence  required  when 
the  merchandise  was  destroyed,  in  those 
cases  where  Customs  did  not  notify  the 
filer  within  the  time  in  pro|}osed 
§  191.71(a).  It  was  believed  that  the 
wording  of  this  provision  should  be 
changed  from,  "When  Customs  declines 
the  opportunity  to  attend",  to:  "When 
Customs  does  not  attend  (or  witness)  the 
destruction". 

Customs  Response:  This  comment  has 
merit  and  is  adopted,  although  the 
modification  of  the  wording,  by  the 
addition  of  "(or  witness)"  is  not  made, 
as  uimecessary.  Evidence  of  destruction 
must  be  provided  whether  or  not 
Customs  declines  the  opportimity  to 
attend  the  destruction,  or  Customs 
decides  to  witness  the  destruction  but 
does  not  do  so. 

Comment:  A  rewording  of  proposed 
§  191.71(c)  was  recommended, 
concerning  the  submission  of  evidence 
of  destruction. 

Customs  Response:  Customs  agrees. 
After  destruction  the  claimant  must 
provide  either  the  Notice  of  Intent  to 
Export,  Destroy,  or  Return  Merchandise 
for  Purposes  of  Drawback,  certified  by 
the  Customs  officer  attending  the 
destruction,  or,  if  Customs  has  not 
witnessed  the  destruction,  the  evidence 
that  destruction  took  place  in 
accordance  with  the  approved  Notice  of 
Intent  to  Export,  Destroy,  or  Return 
Merchandise  for  Purposes  of  Drawback. 
The  provision  is  changed  accordingly. 

In  addition,  the  heading  of  subpart  C 
is  changed  from  "Evidence  of 
Exportation  and  Destruction"  to 
"Exportation  and  Destruction"  because 
the  subpart  contains  export  and 
destruction  provisions  on  procedures  as 
well  as  evidence. 

Comment:  It  was  stated  that  the  list  of 
documentation  for  establishing 
exportation  in  proposed  §  191. 72(a) 
through  (e)  is  not  all  inclusive.  A 
suggestion  was  put  forth  here  that  the 
introductory  text  of  proposed  §  191.72 
preceding  paragraphs  (a)  through  (e) 
should  be  revised  to  read:  "The 
procedures  for  establishing  exportation 
outlined  by  this  section  include,  but  are 
not  limited  to:".  It  was  further 
recommended  that  the  word 
"Alternative"  should  be  removed  from 
the  heading  and  introductory  text.  It 
was  also  suggested  that  the  word  "time" 


of  exportation  in  the  introductory  text 
be  replaced  with  "date"  of  exportation. 

Customs  Response:  The  conunent  that 
"include,  but  are  not  limited  to"  should 
be  inserted  is  adopted.  The  use  of  the 
word  "alternative"  in  the  heading  and 
introductory  text  of  §  191.72  is 
superfluous,  as  this  section  contains  the 
exportation  procedures  in  question.  The 
heading  is  changed  to  "Exportation 
procedures".  Also,  the  word  "time" 
appearing  in  the  introductory  text  is 
changed  to  "date". 

Comment:  The  requirement  in 
proposed  §  191.72(a)  for  an  original  bill 
of  lading  was  said  to  be  inconsistent 
with  industry  practice.  The  elimination 
of  this  requirement  was  requested. 

Customs  Response:  Customs  agrees 
that  the  requirement  for  "the  original" 
bill  of  lading  or  other  document  is 
inconsistent  with  actual  practice.  The 
provision  is  thus  changed  to  provide  for 
"an  originally  signed  bill  of  lading,  air 
waybill,  freight  waybill,  Canadian 
Customs  manifest,  and/or  cargo 
manifest,  or  copies  thereof  certified  by 
the  exporting  carrier  or  holder  of  the 
original,  issued  by  the  exporting 
carrier".  This  is  consistent  with  C.S.D. 
82-59. 

Comment:  The  recommendation  was 
made  that  a  separate  column  be  added 
in  the  sample  format  for  the  export 
summary  procedure  in  proposed 
§  191.73,  to  indicate  the  exporter's 
name,  if  different  from  the  claimant. 
Additionally,  it  was  asked  if  this 
procedure  could  be  used  for  transfers  to 
a  foreign  trade  zone. 

It  was  also  noted  that  the 
capitalization  of  Chronological  Export 
Summary  was  inconsistent  in  this 
provision. 

Customs  Response:  A  colimin  is 
added  to  the  sample  format  in  §  191.73 
to  indicate  the  exporter's  name  if 
different  from  the  claimant.  In  addition, 
a  change  is  made  to  subpart  R  to  include 
language  making  the  export  summary 
procedure  applicable  to  transfers  to 
foreign  trade  zones  of  merchandise 
placed  in  zone-restricted  status  (see  19 
CFR  146.44).  Also.  §  191.73  is  changed 
to  consistenUy  capitalize 
"Chronological  Summary  of  Exports" 
throughout.  Also,  export  identification 
is  provided  for  "deemed"  exports  under 
subpart  K. 

Comment:  In  proposed  §  191.73(b),  it 
was  said  that  the  nimiber  sign  ("#")  after 
the  word  "destination"  appeared  to  be 
a  "typo" 

Customs  Response:  Customs  agrees, 
and  the  nimiber  sign  "#"  is  deleted. 

Comment:  It  was  asked  that  a 
requirement  be  added  to  proposed 
§  191.73(c),  specifying  that  the  claimant, 
if  not  the  exporter,  would  have  to  have 


an  endorsement  from  the  exporter  to 
order  to  claim  drawback. 

Customs  Response:  The  comment  is 
correct.  However,  this  is  now  provided 
for  in  §191.82. 

Comment:  A  recommendation  was 
made  that  the  word  "proof  appearing 
in  proposed  §  191.73(c)(1)  be  changed  to 
"evidence".  It  was  also  suggested  that 
the  last  sentence  thereof  should  be 
amended  consistent  with  proposed 
§  191.72(a),  which  would  prevent  a  filer 
from  claiming  that  a  copy  or  unsigned 
duplicate  original  was  satisfactory. 

Customs  Response:  These  proposals 
have  merit  and  are  adopted.  In 
§  191.73(c)(1),  the  word  "proof  is 
changed  to  "evidence",  and  a  reference 
is  made  to  the  actual  evidence  provided 
for  in  §  191.72(a). 

Comment:  The  deletion  of  the  last 
sentence  in  proposed  §  191.73(c)(2)  was 
requested. 

Customs  Response:  Customs  agrees. 
The  last  sentence  in  §  191.73(c)(2)  is 
removed,  and  the  second  sentence  is 
modified  by  the  addition,  at  the  end' 
thereof,  of  the  phrase  ",  and  such 
records  are  subject  to  review  by 
Customs".  • 

Comment:  It  was  asked  whether  the 
reference  in  proposed  §  191.75(a)  and 
(b)  to  "§  191.73"  should  instead  be  to 
"191.72". 

Customs  Response:  The  comment  has 
merit.  However,  reference  to  both 
§§  191.72  and  191.73  is  intended.  The 
provision  is  changed  accordingly. 

Comment:  A  question  was  raised  as  to 
the  meaning  of  the  statement  in 
proposed  §  191.75(a)  that  no  bond 
would  be  required  when  the  U.S. 
Govenvment  claimed  drawback. 

Customs  Response:  This  comment 
raises  a  vahd  concern.  The  quoted 
statement,  in  §  191.75(a)  as  proposed,  is 
of  general  application  and  is 
incorporated,  as  a  separate  paragraph,  in 
§  191.4,  which  is  revised  accordindv- 

Comment:  In  proposed  §  191.75(d),  it 
was  believed  that  a  reference  to 
§  191.4(b)  was  needed. 

Customs  Responses:  The  comment 
has  merit  and  is  adopted. 

Subpart  H 

Comment.  With  reference  to  proposed 
§  191.81,  the  comment  was  made  that 
nowhere  did  Customs  discuss  the  actual 
determination  of  drawback  due. 

It  was  also  suggested  that  the 
regulations  include  a  provision 
encouraging  the  timely  and  expeditious 
payment  and  liquidation  of  drawback 
claims. 

Customs  Response:  Section  191.51(b) 
addresses  the  determination  of 
drawback  due.  Also,  the  suggested 
inclusion  of  a  provision  encouraging 
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timely  and  expeditious  payment  of 
drawback  and  liquidation  of  drawback 
entries  is  not  adopted.  The  accelerated 
payment  procedure  provides  for 
expeditious  payment  of  drawback.  As 
previously  noted,  Customs  takes  the 
position  that  a  categorical  time  limit 
regarding  liquidation  of  drawback 
entries  will  not  be  set  out,  but  claimants 
can  avail  themselves  of  accelerated 
drawback  provisiosn  to  obtain  early 
payment  secured  by  a  bond. 

Comment:  A  comment  suggested  that 
the  following  be  added  at  the  end  of  the 
first  sentence  of  proposed  §  191.81(b)(1): 
"only  to  the  extent  the  merchandise  in 
the  quantities  identified  or  designated  is 
subject  to  a  drawback  claim". 

Customs  Response:  Customs  agrees. 
To  this  end,  the  phrase,  ",  to  the  extent 
that  the  estimated  duties  on  the 
unliquidated  import  entry  are  included 
in  the  drawback  claim  for  which 
drawback  on  estimated  duties  is 
requested  under  this  paragraph.",  is 
added  at  the  end  of  the  first  sentence  of 
§  191.81(b)(1). 

It  is  also  pointed  out  here  that  in 
identifying,  to  the  best  of  its  knowledge, 
each  import  entry  on  a  drawback  claim 
that  has  been  protested  or  that  is  the 
subject  of  a  request  for  reliquidation,  as 
required  under  §  191.81(b),  the 
drawback  claimant  must  use  reasonable 
care  (see  19  U.S.C.  1593a). 

Comment:  A  clear  definition  of  what 
constituted  a  voluntary  tender  was 
recommended  in  relation  to  proposed 
§1 191.81(c),  as  well  as  a  corresponding 
change  to  the  waiver  language  in 
proposed  §  191.81(c)(3).  In  this  latter 
regard,  it  was  asked  what  exactly  was 
meant  by  the  phrase  in  proposed 
§  191.81(c)(3),  "waiving  any  right  to 
payment  or  refund  under  other 
provisions  of  law". 

Customs  Response:  A  definition  of 
voluntary  tenders  is  added  in 
§  191.3(a)(l)(iii).  In  addition,  for 
purposes  of  clarification,  proposed 
§  191.81(c)(3)  is  modified  in  the  same 
manner  as  §  191.81(b)(1).  It  is  also  noted 
that  proposed  §  191.81(c)(1)  and  (2)  are 
combined  and  redesignated  as 
§  191.81(c)(1),  and  proposed 
§  191.81(c)(3)  is  redesignated  as 
§  191.81(c)(2). 

Comment:  It  was  suggested  that  the 
heading  in  proposed  §  191.81(f)  be 
changed  to  "By-products".  It  was 
further  suggested  that  the  term  "Relative 
values"  be  added  there  as  well.     • 

Customs  Response:  In  view  of  the 
changes  made  in  §  191. 2(u)  as 
redesignated,  the  heading  of  §  191.81(f) 
is  changed  to  read  "Relative  value; 
multiple  products". 

Comment:  Noting  that  specific 
reference  was  made  in  proposed 


§  191.82  as  to  the  party  who  could  claim 
drawback  under  19  U.S.C.  13l3(j)(l),  it 
was  suggested  that  specific  reference 
also  be  provided  in  this  section  for 
§  1313(j)(2).  Also,  based  on  the  second 
sentence  of  proposed  §  191.175(a), 
Customs  was  urged  to  adopt  a  similar 
provision  to  apply  to  claims  for  all  other 
types  of  drawback. 

It  was  further  asked  whether  the 
"certification"  referred  to  in  this  section 
had  to  be  executed  on  a  new  Customs 
Form  or  whether  it  could  be  done  on 
company  letterhead;  whether  it  had  to 
be  submitted  as  part  of  the  claim;  and 
whether  the  manufacturer  would  have 
to  issue  a  certificate  of  manufacture  and 
delivery  to  the  exporter  who  would  then 
issue  a  certification  back  to  the 
manufacturer  allowing  the  manufacturer 
to  file  and  claim  drawback. 

Customs  Response:  A  reference  to 
§  191.33(b)  is  included  in  §  191.82,  for 
parties  who  may  claim  under  19  U.S.C. 
1313(j)(2). 

The  comment  that  a  provision  such  as 
in  §  191.175(a)  be  added  to  §  191.82  is 
not  adopted.  The  authority  for  the 
provision  in  §  191.175(a)  is  specifically 
provided  in  19  U.S.C.  1313(p)(3)(C),  but 
such  a  provision  is  not  specifically 
provided  for  other  subsections  of  the 
drawback  law. 

The  certification  may  be  executed  on 
company  letterhead  as  in  current 
practice;  it  need  not  be  submitted  as 
part  of  a  claim  (although  it  must  be  filed 
at  the  time  of,  or  prior  to,  the  filing  of 
the  claim).  Furthermore,  in  the  situation 
covered  by  this  provision,  a  certificate 
of  manufacture  and  delivery  is  not 
required  from  the  manufacturer  to  the 
exporter,  nor  is  a  certificate  required 
from  the  exporter  back  to  the 
manufacturer  (see  §  191.25).  Also, 
provision  is  made  for  the  filing  of  a 
"blanket"  certification  for  a  specified 
period,  under  this  provision,  consistent 
with  similar  provisions  elsewhere  in  the 
regulations  (see  §§  191.28,  191.33(a), 
191.33(b)). 

Subpart  I 

Comment:  In  proposed  §§  191.91  and 
191.92,  it  was  advocated  that  a 
successor  be  allowed  to  assume  a 
predecessor's  approvals  for  waiver  of 
prior  notice  and  accelerated  payment, 
on  the  basis  of  the  language  in  19  U.S.C. 
1313(6)(3)(A)  providing  for  drawback 
successorship  when  an  entity  had 
transferred  to  another  entity  all  or 
substantially  all  of  the  rights,  privileges, 
immunities,  powers,  duties,  and 
liabilities  of  the  predecessor. 

It  was  suggested  in  this  regard  that 
such  an  assumption  would  be  effective 
for  one  year  from  the  date  of  succession. 
Within  that  year,  the  successor 


corporation  would  have  to  re-apply  for 
the  privilege.  If  the  successor  company 
applied  within  one  year,  then  the 
privilege  would  remain  in  force  until 
the  new  application  was  acted  upon  by 
Customs. 

The  suggestion  was  also  put  forth  that 
the  effect  of  existing  waiver  of  prior 
notice  and  accelerated  payment 
approvals,  and  requirements  for 
reapplication,  be  included  in  the 
regulations  themselves. 

Customs  Response:  The  assumption  of 
waiver  of  prior  notice  and  accelerated 
payment  approvals  by  a  successor  has 
some  merit,  although  Customs  must 
ensure  the  protection  of  the  revenue. 
Therefore,  the  provisions  (§§  191.91  and 
191.92)  are  modified  to  provide  for  the 
limited,  temporary  assumption  by  a 
successor  of  waiver  of  prior  notice  of 
intent  to  export  and  accelerated 
payment  approvals  in  a  successorship 
such  as  that  described  in  19  U.S.C. 
1313(s)(3)(A). 

Unlimited  assumption  by  the 
successor,  however,  is  not  provided  for 
in  a  successorship  such  as  that 
described  in  19  U.S.C.  1313(s)(3)(B) 
(transfer  of  the  assets  and  other  business 
interests  of  a  division,  plant,  or  other 
business  unit  of  the  predecessor,  under 
certain  conditions). 

The  assumption  by  the  successor  of 
waiver  of  prior  notice  and  accelerated 
payment  approvals  provided  for  will  be 
effective  for  1  year  from  the  date  of 
succession.  Within  that  year,  the 
successor  must  re-apply  following  the 
application  procedures  in  §  191.91  and/ 
or  191.92,  as  appropriate,  and  if  the 
successor  applies  within  1  year,  the 
approval  of  waiver  of  prior  notice  or 
accelerated  payment  remains  in  force 
until  the  new  application  is  acted  upon 
by  Customs. 

Furthermore,  the  request  that 
provision  for  existing  waiver  of  prior 
notice  and  accelerated  payment 
approvals  and  requirements  for  re- 
applications  be  included  in  the 
regulations  themselves  has  merit  and  is 
adopted. 

In  addition,  all  references  to 
"privileges"  are  eliminated  from  subpart 
I  and  throughout  part  191,  and  the 
references  are  replaced  by  reference  to 
the  particular  procedure  involved 
(either  waiver  of  prior  notice  of  intent 
to  export  or  accelerated  payment). 

Comment:  It  was  observed  in  relation 
to  proposed  §  191.91(b)(1)  that  the 
procedures  for  waiver  of  prior  notice 
should  also  be  extended  to  applicants 
who  might  wish  to  apply  under  19 
U.S.C.  1313(c). 

Customs  Response:  This  comment  is 
not  adopted.  The  waiver  of  the  notice  of 
intent  to  export  applies  under  19  U.S.C. 
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1313(j),  which  is  a  different  statutory 
provision  than  19  U.S.C.  1313(c).  Under 
19  U.S.C.  1313(c),  the  merchandise  is 
required  to  be  returned  to  Customs 
custody  for  exportation.  No  such 
requirement  exists  with  respect  to  19 
U.S.C.  1313(j). 

Comment:  The  observation  was  made 
that  the  nine-digit  suffix,  plus  two- 
character  suffix,  should  be  required  in 
proposed  §  191.91(b)(2)(i)(A)  and  (B). 
Also,  with  reference  to  proposed 
§  191.91(b)(2)(i)(B),  it  was  noted  that  the 
name,  address,  and  identification 
number  of  current  exporters,  if  the 
applicant  was  not  the  exporter,  would 
be  of  minimal  value,  since  it  would  be 
an  extensive  Ust  and  the  exporters 
would  be  constantly  changing. 

Customs  Response:  Paragraphs 
(b)(2)(i)(A)  and  (B)  of  §  191.91  are 
modified  to  require  the  suffix  in 

Question;  and  paragraph  (b)(2)(i)(B) 
lereof  is  further  modified  to  require 
only  the  3  most  frequently  used 
exporters,  if  there  are  multiple 
exporters,  to  appear  in  the  application. 

Comment:  The  question  was  asked  as 
to  what  was  meant  by  the  term  "export 
period",  in  proposed 
§  191.91(b)(2)(i)(C).  It  was  further 
asserted  in  this  coimection  that  it  was 
unnecessary  to  require  applicants  to 
provide  the  "export  period  covered", 
except  in  cases  where  the  application 
was  intended  to  cover  other  than 
prospective  transactions. 

Customs  Response:  The  export  period 
covered  by  the  application  means  the 
period  during  which  exports  are  made 
for  which  waiver  of  prior  notice  is 
requested  (the  period  may  be  indefinite 
beginning  with  a  stated  date;  or  it  may 
be  a  period  with  specified  beginning 
and  ending  dates);  it  is  Customs 
position  that  this  information  is 
necessary. 

Comment:  hi  proposed 
§  191.9l(b)(2)(i)(F).  (G),  and  (H).  it  was 
recommended  that  the  reference  to  the 
"next  12-month  period"  be  changed  to 
refer  to  the  next  calendar  year;  it  was 
asked  what  other  requirements  were 
referred  to  in  proposed 
§  191.91(b)(2)(iii)(B);  and  it  was 
suggested  that  a  statement  be  required 
in  proposed  §  191.9l(b)(2)(ii)  as  to 
whether  an  applicant  was  previously 
denied  or  had  been  approved  for  the 
one-time  waiver  procedure. 

Customs  Response:  The  "12-month 
period"  referred  to  in  §  191.91(b)(2)(F), 
(G),  and  (H)  is  changed  to  make  it  clear 
that  the  period  covered  is  the  next 
calendar  year;  §  191.91(b)(2)(ii)  is 
changed  to  include  a  statement  of 
whether  the  appUcant  was  previously 
denied  or  had  approved  a  1-time  waiver  ■ 
of  prior  notice  under  §  191.36;  and  the 


evidence  referred  to  in 
§  191.91(b)(2)(iii)(B)  is  "any  other" 
evidence,  and  the  provision  is  changed 
by  the  addition  of  this  modifier. 

Comment:  The  suggestion  was  made 
that  the  words  "and/or"  be  added  for 
proposed  §  191.91(b)(2)(iii)(A)(2)  and 
(2),  on  the  ground  that  a  claimant  may 
not  have  laboratory  records  as  such. 

Customs  Response:  This  comment  has 
merit  and  is  adopted,  with  the 
additional  statement  that  the 
requirements  for  the  records  are  "as 
applicable". 

Comment:  It  was  remarked  that 
Customs  should  justify  and  state  its 
reason  for  the  "inability  to*  •  "act  on 
the  application",  as  set  forth  in 
proposed  §  191.91(c)(l].  It  was  further 
observed  in  this  connection  that  the  last 
sentence  should  add  the  language,  "but 
are  not  limited  to".  It  was  stated  here 
that  the  proposal  was  too  restrictive, 
and  that  it  would  require  granting  of  a 
waiver  if  the  appUcant  had  a  history  of 
bad  exams. 

Customs  Response:  The  comment  that 
Customs  must  justify  and  state  its 
reason  for  the  inabihty  to  act  on  the 
application  has  merit  and  is  adopted. 
Customs  will  endeavor  to  meet  a 
directory  90-day  time  limit  in  this 
regard.  The  conunent  requesting  the 
addition  of  "but  are  not  limited  to"  is 
also  adopted,  for  the  reason  given. 

Comment:  In  proposed  §  191.91(c)(2), 
it  was  contended  that  Customs  did  not 
have  the  right  to  limit  future  fiUngs  for 
waiver  of  prior  notice  (and  it  was 
contended  that  Customs  could  not  limit 
retroactive  waivers  of  prior  notice).  It 
was  asked  that  if  the  waiver  could  only 
be  "prospective"  as  used  in  proposed 
§  191.91(c)(2),  it  be  from  the  date  of  the 
application  for  waiver,  not  the  waiver 
approval.  In  this  regard,  it  was  noted 
that  proposed  §  191.36  provided  for 
claims  that  were  filed  p>ending 
disposition  of  application.  The  question 
was  put  as  to  what  an  applicant  was 
supposed  to  do  between  filing  its 
request  for  waiver  of  notice  of  intent  to 
export  and  receiving  approval  of  the 
request. 

Customs  Response:  These  comments 
are  not  adopted.  The  elimination  of 
imlimited  retroactive  waivers  of  prior 
notice  meets  the  interest  of  eliminating 
a  significant  internal  control  weakness 
reported  by  the  Treasury  Inspector 
General;  while  the  provision  for  a  one- 
time opportunity  for  drawback  claims 
under  19  U.S.C.  1313(j),  without  having 
provided  Customs  with  prior  notice, 
meets  the  interest  of  claimants  who  may 
not  have  known  of  the  requirement  for 
prior  notice  of  intent  to  export  before 
the  exports  occurred. 


Approvals  of  waiver  of  prior  notice 
are  effective  for  exportations  occurring 
after  the  date  of  approval.  Between  the 
time  of  filing  a  request  for  waiver  of 
prior  notice  and  approval  of  the  waiver, 
applicants  should  provide  prior  notice 
of  export  as  provided  in  §  191.35. 

Comment:  With  reference  to  proposed 
§  191.91(d).  it  was  contended  that  a 
"stay"  without  cause  could  become  too 
burdensome  to  the  drawback 
community.  It  was  urged  that  the 
provision  be  ehminated  entirely  or 
changed  to  allow  Customs  to  inspect  a 
few  export  transactions  during  a 
specified  period  of  time.  If  Customs 
wanted  to  "stay"  waiver  of  prior  notice 
altogether,  then  there  should  be  a  "good 
cause"  requirement  for  staying  waiver  of 
prior  notice,  for  any  duration  of  time.  In 
this  latter  connection,  it  was  asked  that 
a  stay  be  si>ecifically  Umited,  such  as  for 
30  days. 

It  was  also  observed  that  under 
proposed  §  191.91(d),  a  "stay"  would 
take  effect  on  the  date  of  the  agency's 
letter  of  notification,  even  though  such 
a  letter  would  be  received  after  the  date 
thereon.  It  was  requested  here  that  a 
privilege  holder  be  afforded  a 
reasonable  period  after  the  date  of 
Customs  letter  of  notification  of  a 
"stay". 

In  addition,  a  suggestion  was  made 
that  the  last  sentence  of  proposed 
§  191.91(d)  make  clear  that,  upon 
reinstatement,  the  waiver  of  prior  notice 
would  apply  to  exports  occturing  on  or 
after  the  date  of  such  reinstatement. 
Also,  an  editorial  comment 
recommended  that  the  word  "agency" 
appearing  several  times  in  the  provision 
be  replaced  with  other  terminology. 

Customs  Response:  The  stay 
procedure  for  waiver  of  prior  notice  is 
retained  in  §  191.91(d).  The  waiver  of 
prior  notice  procedure  has  been 
identified  as  a  significant  weakness  in 
Customs  administration  of  drawback.  As 
explained  in  the  BACKGROUND" 
section  of  the  proposed  rule,  the  stay 
procedure  would  not  be  an  adverse 
action,  suspension,  or  other  form  of 
sanction  against  the  {>erson  for  whom 
the  privilege  is  approved;  rather  it  is  a 
limitation  on  what  is  being  granted  in 
the  approval  itself,  there  being  no 
statutory  entitlement  to  this  procedure. 
Customs  continues  to  believe  that  this 
limitation  would  best  protect  the 
revenue  and  the  public  interest  in  sound 
administration  of  the  drawback 
program. 

However,  the  time  within  which  a 
stay  goes  into  effect,  that  is,  before  the 
person  received  notice  of  the  stay,  raises 
concerns.  The  provision  is  accordingly 
changed  to  provide  that  written  notice 
of  a  stay  be  given  to  the  person  for 
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whom  waiver  of  prior  notice  was 
approved,  and  that  such  written  notice 
shall  be  by  registered  or  certified  mail. 
The  stay  will  take  effect  two  working 
days  after  the  date  the  person  signs  the 
return  post  office  receipt  for  the 
registered  mail.  The  delay  of  two 
business  days  is  required  by  19  CFR 
§  191.35(a]  (i.e.,  notice  of  intent  to 
export  at  least  2  working  days  prior  to 
the  date  of  intended  export). 

The  comment  stating  that  "good 
cause"  or  similar  language  be  added  in 
proi>osed  §  191.91(d)  governing  the 
implementation  of  a  stay  is  not  adopted. 
Once  Customs  has  waived  the 
requirement  for  prior  notice  of  intent  to 
export,  Customs  has  no  way  of  ensuring, 
before  the  fact,  that  the  exported 
merchandise  is  the  merchandise 
claimed  and  meets  the  requirements  of 
the  drawback  law.  Thus,  it  continues  to 
be  Customs  position  that  an  approval  of 
waiver  of  prior  notice  may  be  stayed, 
should  Customs  for  any  reason  desire  to 
examine  the  subject  merchandise  prior 
to  its  exportation,  for  purposes  of 
verification.  However,  the  provision  is 
modified  to  provide  that  in  its  letter 
notifying  the  person  to  whom  approval 
of  waiver  of  prior  notice  has  been 
granted  Customs  must  specify  the 
reason(s)  for  the  stay. 

In  regard  to  the  comment  asking  that 
the  period  for  a  stay  be  limited  to  a 
specific  period,  such  as  30  days,  this 
comment  is  also  not  adopted.  The 
period  for  a  stay  remains  "a  specified 
reasonable  period".  The  reason  that  the 
time-period  may  not  be  specified  is  that 
the  time  will  vary  from  case  to  case  (e.g., 
one  person  for  whom  waiver  of  prior 
notice  has  been  approved  may  have 
many  exports  within  a  month  and 
another  may  have  only  a  few  exports  in 
a  year;  thus  it  could  be  that  sufficient 
exports  for  Customs  to  verify 
compliance  with  the  drawback  laws 
occur  in  less  than  a  month  or  no  exports 
occur  within  several  months). 

The  editorial  comment  (noting  the 
frequency  of  use  of  the  term  "agency") 
is  addressed.  Also,  §  191.91(d)  is  further 
modiBed  by  the  addition  of  the  phrase, 
",  for  exports  occurring  on  or  after  the 
date  of  reinstitution"  after  the  word 
"resiune"  in  the  last  sentence  of  this 
section. 

Comment:  A  question  was  raised  as  to 
the  meaning  of  the  phrase  "proposed 
revocation"  as  used  in  proposed 
§  191.91(e).  Clarification  was  also  urged 
here  as  to  when  such  a  revocation 
would  take  effect. 

Customs  Response:  To  address  the 
commenter's  inquiry,  a  proposed 
revocation  does  not  immediately 
deprive  the  person  of  waiver  of  prior 
noUce  procedures,  unless  it  is 


accompanied  by  a  notice  of  stay  Under 
§  191.91(d),  under  which  the  stay  is 
effective  two  working  days  after  the  date 
the  person  signs  the  return  post  office 
receipt  for  the  registered  mail.  The 
provision  is  changed  to  make  that  clear. 
Otherwise,  proposed  revocation  will 
become  effective  30  days  after  written 
notice  thereof,  unless  the  proposed 
revocation  is  timely  challenged  under 
§  191.91(g).  If  challenged,  the 
procedures  in  §  191.91(g)  apply  to  the 
proposed  revocation. 

In  addition,  because  it  is  anticipated 
that  many  claimants  will  have  approval 
of  waiver  of  prior  notice,  approval  of 
accelerated  payment  of  drawback  (under 
§  191.92),  and  certification  in  the 
drawback  compliance  program  (under 
subpart  S),  in  the  interest  of 
administrative  efficiency,  therefore,  the 
same  delay  procedures  (except  for  the 
stay,  which  is  only  potentially 
appUcable  to  waiver  of  prior  notice)  are 
provided  for  revocation  of  accelerated 
payment  and  certification  in  the 
drawback  compliance  program. 

As  a  result,  claimants  with  approval 
for  more  than  one  of  these  procedures 
and/or  certification  (see  §§  191.93  and 
191.195)  could  be  notified  in  one 
written  notioe  of  the  proposed 
revocation  of  the  procedure(s]  and/or 
certification,  if  applicable. 

Comment:  It  was  stated  that,  in 
proposed  §  191.91(f),  the  claim  should 
also  be  fiagged  to  indicate  that  it  was  the 
first  claim  filed  with  waiver  of  prior 
notice,  to  reduce  the  possibility  of  the 
drawback  office's  failure  to  record  that 
the  claimant  had  waiver  of  prior  notice. 

Customs  Response:  This  comment  has 
merit  and  is  adopted,  the  last  sentence 
in  the  section  being  changed  to  provide 
that  in  addition  to  submitting  a  copy  of 
the  approval  letter  with  the  first 
drawback  claim  filed  in  any  drawback 
office  other  than  the  approving  office, 
reference  shall  be  made  to  the  approval 
of  waiver  of  prior  notice  in  the  first 
drawback  claim  filed  after  approval  in 
the  approving  drawback  office. 

Comment:  The  contention  was  made 
that  the  requirements  for  accelerated 
payment  of  drawback  in  proposed 
§  191.92  were  virtually  identical  to  the 
requirements  for  participation  in  the 
drawback  ccMnpliance  program.  The 
accelerated  payment  requirements  were 
said  to  be  quite  onerous,  and  would  be 
time  consuming  and  costly. 

Customs  Response:  Customs 
disagrees.  It  is  Customs  position  that  the 
criteria  for  approval  for  accelerated 
payment  and  certification  for 
participation  in  the  drawback 
compliance  program  are  not  identical. 
The  criteria  for  each  were  developed 


with  specific  regard  for  each  of  the 
programs  and  criteria. 

Comment:  It  was  advocated  that 
accelerated  payment  of  drawback 
should  be  available  under  19  U.S.C. 
1313(d). 

Customs  Response:  This  comment  has 
merit  and  is  adopted  (consistent  with 
current  practice).  Section  191.92(a)  is 
modified  to  provide  that  accelerated 
payment  of  drawback  is  available  for  all 
kinds  of  drawback  claims,  unless 
specifically  excepted. 

Additionally,  accelerated  payment  of 
drawback  is  defined  as  the  payment  of 
estimated  drawback  before  liquidation 
of  the  drawback  entry.  Also,  this 
provision  is  modified  to  make  it  clear 
that,  consistent  with  current  practice, 
accelerated  payment  of  drawback  is 
only  available  when  Customs  review  of 
the  request  for  accelerated  payment  of 
drawback  does  not  find  omissions  from, 
or  inconsistencies  with,  the 
requirements  of  the  drawback  law  and 
part  191.  A  reference  to  subpart  E  is  also 
added  to  this  provision,  to  make  it  clear 
to  the  public  that,  at  a  minimum,  a 
complete  drawback  claim  meeting  the 
requirements  in  that  subpart  is  required 
for  accelerated  drawback. 

Comment:  It  was  belfeved  that  the  IRS 
number  (9  digits,  plus  2  character  suffix) 
was  needed  in  proposed 
§191.92(b)(l)(ii). 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Comment:  A  requirement  should  be 
added  to  proposed  §  191.92(e)(2)  that 
Customs  justify  its  reasons  for  being 
unable  to  act  on  the  application  wiUiin 
90  days. 

Customs  Response:  This  request  has 
merit  and  is  adopted. 

Comment:  Opposition  was  expressed 
to  the  requirement  in  proposed 
§  191.92(e)  that  approval  of  accelerated 
payment  operated  only  prospectively. 
This  was  said  to  be  counter  to  past 
administrative  practices.  Past  drawback 
claims  could  be  bonded  by  single 
transaction  bonds. 

Customs  Response:  Customs  agrees. 
Consistent  with  current  practice, 
accelerated  payment,  follouring  its 
approval,  will  be  available  for  claims 
filed  prior  thereto,  but  such  claims  must 
be  covered  by  a  single  transaction  bond. 
Section  191.92(e)  is  so  modified. 

Comment:  The  need  for  a  stay  of  the 
privilege  of  accelerated  payment  was 
questioned,  in  proposed  §  191.92(f). 

Customs  Response:  The  provision  for 
a  "stay"  is  removed  for  approvals  of 
accelerated  payment  because,  in  the 
case  of  that  procedure,  there  are 
procedures  protecting  the  revenue  (the 
requirement  for  a  bond  in  an  amount 
sufficient  to  cover  the  estimated  amount 
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of  drawback  to  be  claimed  during  the 
term  of  the  bond  (§§  191.92(b)(l)(iv)(A) 
through  (C)  and  191.92(d)),  and  Customs 
may  determine  whether  to  grant 
accelerated  payment  for  a  claim  before 
the  fact  (distinguished  from  waiver  of 
prior  notice,  in  which  case  the 
exportation  has  occurred  and  Customs 
has  no  before-the-fact  opportunity  for 
review).  Section  191.92  is  changed 
accordingly;  p>aragraph  (f)  thereof  is 
removed,  and  the  succeeding 
paragraphs  duly  redesignated. 

Comment:  The  meaning  of  "proposed 
revocation"  in  proposed  §  191.92(g)  was 
questioned,  as  well  as  when  the  notice 
thereof  would  take  effect. 

Customs  Response:  Section  191.92(f) 
as  thus  redesignated  from  proposed 
§  191.92(g)  is  revised,  consistent  with 
the  changes  made  in  §  191.91(e). 

Comment:  With  reference  to  proposed 
§  191.92(h),  it  was  advised  that  the  Tirst 
claim  should  be  flagged  to  reduce  the 
possibility  of  the  drawback  office's 
failure  to  record  that  the  claimant  had 
approval  of  accelerated  payment. 

Customs  Response:  Customs  agrees. 
Section  191.92(g)  as  redesignated  from 
proposed  §  191.92(h)  is  revised, 
consistent  with  the  changes  made  in 
§  191.91(f). 

Comment:  In  proposed  §  191.92(j),  it 
was  requested  that  Customs  address  the 
circumstance  when  accelerated  payment 
was  less  than  the  actual  refund 
entitlement. 

A  request  was  also  made  here  that  the 
requirement  for  certifying  the  drawback 
claim  for  payment  within  3  weeks  after 
filing  should  be  changed  to  3  weeks 
after  filing  a  complete  and  accurate 
claim  or,  alternatively,  the  term  "filing" 
should  be  clearly  defined  as  requiring 
filing  a  complete  and  acciu^te  claim, 
not  simple  presentation.  Furthermore,  it 
was  asserted  that  the  parenthetical  in 
proposed  §  191.92(j)  appeared  to 
contradict  proposed  paragraph  (h) 
thereof,  by  restricting  accelerated 
payment  to  the  office  where  the 
privilege  was  approved. 

Customs  Response:  Customs  disagrees 
that  it  should  address  the  situation 
where  a  party  claims  less  drawback  than 
entitled.  Customs  recognizes  the  interest 
of  a  claimant  in  exercising  caution  by 
under-claiming,  as  well  as  its  own 
interest  in  not  assuming  the 
administrative  burden  of  correcting 
such  claims. 

Also,  §  191.92(a)  has  been  modified  to 
make  it  clear  that,  consistent  with 
current  practice,  accelerated  payment  of 
drawback  under  §  191.92  is  only 
available  when  Customs  review  of  the 
request  for  accelerated  payment  does 
not  find  omissions  from,  or 
inconsistencies  with,  the  requirements 


of  the  drawback  law  and  part  191.  In 
this  regard,  a  parenthetical  reference  to 
subpart  E  is  added  to  §  191.92(a). 

Tne  comment  that  this  provision  may 
be  inconsistent  with  proposed 
§  191.92(h)  (now  redesignated  as 
§  191.92(g)),  permitting  accelerated 
payment  to  be  applied  for  at  a  drawback 
office  other  than  the  approving  office, 
has  merit.  The  first  sentence  of 
§  191.92(1)  as  redesignated  from 
proposed  §  191.92(j)  is  modified,  by 
deleting  the  parenthetical  therefrom,  in 
order  to  make  it  clear  that  the  drawback 
office  where  the  request  for  accelerated 
payment  is  made  is  responsible  for 
certifying  the  claim  for  payment. 

Comment:  It  was  suggested  that 
proposed  §  191.93,  relating  to  combined 
applications,  be  revised  to  more  closely 
parallel  §  191.195,  concerning  the 
drawback  compliance  program. 

Customs  Response:  This  comment  has 
merit  in  that  it  raises  the  concern  that 
§  191.93  does  not  refer  to  the  drawback 
compliance  program,  which  may  also  be 
applied  for  in  a  combined  application 
for  waiver  of  prior  notice  and  approval 
of  accelerated  payment  of  drawback. 
The  provision  is  modified  by  the 
addition  of  a  parenthetical  citation  to 
§191.195. 

Subpart  K 

Comment:  The  requirement  in 
proposed  §  191.112(h)  that  the  drawback 
office  certify  the  Customs  Form  7514 
after  the  vessel  or  aircraft  had  cleared 
from  the  port  of  entry,  and  return  a  copy 
to  the  exporter,  was  said  to  be 
imnecessary.  The  deletion  of  this 
requirement  was  advised. 

Customs  Response:  Customs  agrees. 
The  certification  is  deleted  therefrom. 
Also,  if  the  export  summary  procedure 
is  used  under  this  subpart,  the 
requirements  for  a  notice  of  lading  in 
§  191.112(d)(1)  and  declaration  in 
§  191.112(f)(1)  must  be  met. 

Subpart  M 

Comment:  A  question  was  raised  as  to 
the  requirement  in  proposed 
§  191.133(a)  that  19  U.S.C.  1313(g) 
applied  only  to  materials  used  in  the 
"original"  construction  and  equipment 
of  vessels  or  aircraft.  An  objection  was 
also  raised  about  the  reference  therein  to 
§  1313(g)  not  applying  to  material  not 
required  for  the  safe  operation  of  a 
vessel  or  aircraft. 

Customs  Response:  A  similar 
comment  was  made  when  the  same 
provision  was  added  to  the  ciurent 
regulations  (see  T.D.  83-212).  Customs 
position  at  that  time  was  that  this 
restriction  followed  the  intent  of 
Congress.  If  an  article  is  not  attached  to, 
or  made  a  part  of,  a  vessel,  or  is  merely 


placed  aboard  the  vessel  and  not 
required  for  safe  operation  of  the  vessel 
or  safety  of  the  crew,  Congress  did  not 
intend  that  it  be  the  subject  of 
drawback.  Customs  position  here  has 
not  changed. 

However,  the  comment  does  raise  a 
valid  concern.  The  statute  (19  U.S.C. 
1313(g))  provides  for  drawback  on 
materials  imported  and  used  in  the 
constructicm  and  equipment  of  the 
covered  vessels.  The  statute  does  not 
directly  address  the  precise  question  of 
whether  the  materials  have  to  be 
imported  and  used  in  original 
construction  and  equipment  of  vessels 
and  aircraft. 

Accordingly,  §  191.133(a)  is  modified 
to  provide  that  19  U.S.C.  1313(g)  applies 
only  to  materials  used  in  the  original 
construction  and  equipment  of  vessels 
and  aircraft,  or  to  materials  used  in  a 
"major  conversion"  of  a  vessel  or 
aircraft.  "Major  conversion"  has  the 
same  meaning  as  in  46  U.S.C.  2101  (14a) 
(a  conversion  that  substantially  changes 
the  dimensions  or  carrying  capacity  of 
the  vessel  or  aircraft,  changes  the  type 
of  the  vessel  or  aircraft,  substantiaUy 
prolongs  the  life  of  the  vessel  or  aircraft, 
or  otherwise  so  changes  the  vessel  or 
aircraft  that  it  is  es.sentially  a  new  vessel 
or  aircraft,  as  determined  by  Customs). 

In  either  instance,  the  restriction 
against  materials  used  for  alteration  or 
repair,  or  against  materials  not  required 
for  safe  operation  of  the  vessel  or 
aircraft,  continues  in  effect  (except  to 
the  extent  that  a  qualifying  "major 
conversion"  could  be  considered  an 
alteration). 

Subpart  O 

Comment:  A  comment  with  reference 
to  proposed  §  191.152(c)  suggested  the 
use  of  "evidence  of  destruction"  instead 
of  "proof  of  destruction". 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Subpart  P 

Comment:  The  comment  was  made 
that  the  phrase  "any  additional  proof 
in  proposed  §  191.163(b)  be  changed  to 
"any  additional  evidence". 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Subpart  Q 

Comment:  It  was  requested  that 
Customs  implement  in  proposed 
§  191.17S(b)  certain  interim  procedures 
relating  to  certificates  of  manufacture 
and  delivery  and  certificates  of  delivery, 
as  set  forth  in  a  Customs  issuance  dated 
September  2, 1994  (although  referred  to 
in  the  comment  as  being  dated 
September  14, 1994). 
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Customs  Response:  The  provision 
implements  the  statutory  language  (see 
§§  191.173(c)(1)  and  (2),  and 
191.174(c)(1)  and  (2)).  Further,  it  is  not 
inconsistent  with  the  cited  interim 
procedures  which,  in  any  case,  are 
superseded  by  these  regulations. 

Comment:  It  was  requested,  in 
connection  with  proposed  §  191.176, 
that  Customs  allow  drawback  claimants 
a  certain  period  of  time  in  which  to  file 
new  drawback  claims,  or  amend 
previously  filed  claims,  that  satisfy  the 
requirements  of  19  U.S.C.  1313(p), 
without  regard  to  the  requirement  that 
drawback  claims  would  have  to  be 
completed  within  3  years  after  the  date 
of  exportation. 

Customs  Response:  As  previously 
stated,  it  is  Customs  position  that  the 
applicability  of  19  U.S.C.  1313(p)  to  past 
drawback  claims  will  be  resolved  on  a 
case-by-case  basis. 

Subpart  R 

Comment:  It  was  suggested  that  the 
phrase,  "Proof  of  export",  in  proposed 
§  191.183(b)(1),  be  changed  to 
"Evidence  of  export". 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Comment:  A  comment  suggested 
adoption  of  Customs  Form  214  for 
drawback  in  proposed  §  191.183(b),  and 
that  the  functions  that  proposed 
§  191.183(c)  required  to  be  performed  by 
drawback  offices  should  be  removed. 

Customs  Response:  Customs  agrees. 
The  Customs  Form  for  transfers  to  a 
foreign  trade  zone  of  zone  restricted 
merchandise  (Customs  Form  214)  is 
used  for  notice  of  transfer  instead  of 
Customs  Form  7514.  Section  191.183(b) 
is  revised  accordingly,  and  §  191.183(c) 
is  deleted,  as  unnecessary.. 

Subpart  S 

Comment:  It  was  asked  how  Customs 
intended  to  inform  the  public  of  its 
obligations  to  drawback,  pursuant  to 
proposed  §191.191. 

Customs  Response:  The  statute  and 
the  regulations  inform  the  public  of  its 
obligations  and  responsibilities  for 
drawback  purposes.  As  a  matter  of 
outreach  and  to  enhance  understanding 
thereof.  Customs  is  developing  and  will 
make  available,  from  field  drawback 
offices,  materials  to  help  inform  the 
public  of  its  obligations  and 
responsibilities  for  drawback  purposes. 
This  material  will  be  available  to  the 
public  in  paper  form  and  electronically. 

Comment:  Regarding  the  individuals 
authorized  to  sign  an  application  for  the 
drawback  compliance  program,  in 
proposed  §  191.193(c),  it  was  suggested 
that  this  matter  be  reviewed  in 


connection  with  parts  111,  177,  and  191 
of  the  Customs  Regulations. 

Customs  Response:  The  concerns 
expressed  in  this  comment  have  already 
been  addressed  by  the  changes  made  to 
§191.6. 

Comment:  It  was  recommended  that 
proposed  §  191.193(c)(1)  include  the  9- 
digit  IRS  number,  plus  two  character 
suffix,  as  being  required  to  be  used  on 
drawback  claims. 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Comment:  It  was  requested  that  the 
term  "subcontractor"  in  proposed 
§  191.193(c)(2)  be  defined.  It  was  noted 
that  "agent"  in  proposed  §  191.9(d)(2) 
was  defined,  but  not  "subcontractor". 

Customs  Response:  The  concerns 
raised  here  ate  addressed  by  changes 
made  m  §§  191.9, 191.10,  and  191.26 
(§  191.25  as  proposed). 

Comment:  The  recommendation  was 
made  that  the  oversight  responsibilities 
of  the  official  described  in  proposed 
§  191.193(d)(1)  be  specifically  shown, 
and  that  proposed  §  191.193(d)(1)  be 
further  amended  to  require  the  name, 
title,  and  telephone  number  of  the 
individual(s)  responsible  for  the  actual 
maintenance  of  the  drawback  program. 

Customs  Response:  This  comment  has 
merit  and  is  adopted  in  part;  provision 
is  made  for  the  inclusion  of  the 
individual(s)  responsible  for  the  actual 
maintenance  of  the  drawback  program 
(as  opposed  to  supervisory 
responsiblity),  if  different  from  the 
person  responsible  for  oversight  of  the 
drawback  program.  Additionally,  the 
reference  therein  to  "claimant's"  is 
changed  to  "applicant's"  because 
applicants  for  participation  in  the 
drawback  compliance  program  may  be 
other  than  claimants. 

Comment:  It  was  recommended,  with 
respect  to  proposed  §  191.193(d)(2),  that 
if  a  drawback  manufacturing  ruling  or 
acknowledgment  had  been  previously 
issued  under  §  191.8  or  191.7,  a  copy  or 
statement  of  that  fact  with  the  date  and 
place  of  issue  be  submitted. 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Comment:  It  was  stated  that  proposed 
§  191.194  had  a  paragraph  (c)(1)  but  no 
paragraph  (c)(2). 

Customs  Response:  Section  191.194(c) 
is  revised  accordingly. 

Comment:  A  question  arose  as  to  the 
meaning  of  "proposed  revocation"  in 
proposed  §  191.194(e),  and  it  was 
further  asked  when  such  a  revocation 
would  take  effect.  It  was  also  suggested 
that  the  words  "drawback  compliance" 
be  inserted  after  the  word  "negotiated" 
and  before  the  words  "alternative 
program"  therein. 


Customs  Response:  Section  191.194(e) 
is  changed,  consistent  with  the  changes 
made  in  §§  191.gi(e)  and  191.g2(g). 
Also,  the  editorial  comment  that 
"drawback  compliance"  should  be 
inserted  between  "negotiated 
alternative"  and  "program"  has  merit 
and  is  adopted. 

Appendix  A 

Comment:  It  was  asked  why  a  detailed 
format  for  the  drawback  compliance 
program  was  not  included  as  an 
appendix  to  proposed  part  191. 

Customs  Response:  The  material 
refierred  to  by  the  comment  was 
determined  to  be  appropriate  for 
pubUcation  as  part  of  the  regulations  or 
an  appendix  thereto.  The  material,  and 
other  similar  material,  will,  when 
satisfactorily  developed,  be  made 
available  to  the  public  both  in  paper 
form  (from  the  field  drawback  offices) 
and  electronically. 

Comment:  A  comment  was  made  that 
the  general  manufacturing  drawback 
rulings  in  Appendix  A  should  be 
identified  by  their  Treasury  Decision 
(T.D.)  numbers  (or  some  other  Customs- 
assigned  number). 

Customs  Response:  The  comment  has 
merit  and  is  adopted;  the  general 
manufacturing  drawback  rulings  are 
identified  by  their  T.D.  nimibers. 
Additionally,  to  provide  easier  access  to 
the  public  and  to  simplify  use  of  the 
appendices,  a  table  of  contents  is  added 
to  each  Appendix  listing  each  of  the 
general  and  specific  manufactxiring 
drawback  rulings,  the  general 
manufacturing  drawback  rulings  are  set 
forth  in  alphabetical  order  in  Appendix 
A,  and  the  specific  manufacturing 
drawback  rulings  are  set  forth  in 
numerical  order  in  Appendix  B. 

Comment:  It  was  observed  with 
respect  to  Appendix  A  that  "I.A." 
(General  Instructions)  did  not  include 
the  basis  of  claim  for  drawback  as  one 
of  the  items;  that  "operator"  was  used 
instead  of  "claimant";  that  "I.A.3." 
should  be  explained  better  and 
reference  made  to  proposed  §  191.6;  that 
"LB."  indicated  old  general  T.D. 
numbers  were  superseded,  but  did  not 
include  T.D.s  83-53.  83-«,  83-77,  and 
83-80;  that  the  meaning  of  "privileges" 
in  the  last  sentence  of  "I.B."  was 
unclear;  that  Ruling  "HI."  needed  an 
explanatory  paragraph  as  to  when  this 
Ruling  would  apply  (it  was  also  asked 
if  the  reference  therein  to  T.D.s  55027(2) 
and  55207(1)  could  be  removed). 

Customs  Response:  The  basis  of  claim 
is  added  to  the  information  that  the 
applicant  must  provide  in  "I.A." 
(General  Instructions)  in  Appendix  A; 
the  word  "operator"  therein  is  changed 
to  "manufacturer  or  producer"; 


UMI 


Federal  Regigter/Vol.  63,  No.  43 /Thursday,  March  5,  1998 /Rules  and  Regulations  10907 


reference  is  added  to  §  191.6;  the  T.D.s 
not  included  in  the  proposed  rule  are 
added;  to  avoid  confusion  the  phrase, 
"including  all  privileges  of  the  previous 
'contract' '"  is  deleted  from  the  last 
sentence  of  "I.B."  of  the  General 
Instructions  in  Appendix  A. 

The  comment  on  Ruling  "HI."  (agent's 
general  ruling)  is  addressed  by  changes 
to  §  191.9,  making  clear  that  principal- 
agency  drawback  principles  may  be 
used  for  both  19  U.S.C.  1313(a)  and 
1313(b),  and  are  not  limited  to 
situations  with  multiple  manufacturers 
or  producers  The  introductory  sentence 
for  "m."  is  changed  to  read: 
"Manufacturers  or  producers  operating 
under  this  general  manufacturing 
drawback  ruling  must  comply  with 
T.D.s  55027(2),  55207(1),  and  19  U.S.C. 
1313(b),  if  appHcable,  as  well  as  19  CFR 
part  191  (see  particularly,  §  191.9)."). 
Also,  a  new  paragraph  "C."  (General 
Statement)  concerning  principal-agency 
is  added  to  Ruling  "11.".  and  the 
succeeding  paragraphs  are  redesignated 
accordingly. 

Comment:  The  following  was  also 
stated  with  respect  to  "LA."  and  "I.B." 
of  the  General  Instructions  to  proposed 
Appendix  A:  the  IRS  number  with  suffix 
should  be  included;  the  General 
Instructions  should  not  omit  any 
information,  or  apphcants  should  be 
directed  to  §  191.7  for  complete 
information;  and  in  "I.E.",  the  list  of 
general  Treasury  Decisions  appeared  to 
omit  T.D.  84-49,  and  T.D.  83-123  for 
Relative  Values  was  not  described  in 
full,  even  though  listed. 

Customs  Response:  The  IRS  number 
with  suffix  is  added  in  "LA.";  the 
general  requirements  are  changed  to 
require  all  necessary  information,  and 
reference  to  §  191.7  is  added. 

T.D.  83-123  is  combined  with  T.D. 
81-234  to  cover  manufacturing  or 
producing  under  19  U.S.C.  1313(a),  with 
or  without  multiple  products.  It  is 
Customs  position  that  all  necessary 
components  from  these  T.D.s  were 
included  (except  for  the  sentences  in  the 
Procedures  and  Records  Maintained 
section  that  "The  records  of  the 
manufacturer  or  producer  establishing 
compliance  with  these  requirements 
will  be  available  for  audit  by  Customs 
during  business  hours.",  and  "Drawback 
is  not  payable  without  proof  of 
compliance.",  both  of  which  are  now 
added  to  that  section,  consistent  with 
the  other  general  manufacturing 
drawback  rulings). 

Although  inehided  in  the  specific 
rulings  in  proposed  Appendix  B 
(consistent  with  current  practice),  T.D. 
84—49  is  now  added  to  Appendix  A  as 
a  general  manufacturing  drawback 
ruling. 


Comment:  It  was  suggested  that  the 
passage  under  "II.C."  of  Appendix  A 
should  instead  read:  "The  imported 
merchandise  or  drawback  products  will 
be  used  to  manufacture  or  produce 
articles  in  accordance  with  19  CFR 
191. 2(p)".  Similar  changes  in  all  of  the 
general  rulings. 

Customs  Response:  This  comment  has 
merit  and  is  adopted,  although  proposed 
"n.C"  is  redesignated  as  "n.D.",  and 
proposed  §  191. 2(p)  is  redesignated  as 
§  191. 2(q).  Similar  changes  as  requested 
by  the  comment  are  made  throughout 
the  Appendices. 

Comment:  The  suggestion  was  made 
that  "H.D.l."  and  "n.D.2."  should  use 
the  term  "multiple  products"  instead  of 
"by  products",  and  that  similar  changes 
should  be  made  to  all  of  the  general 
rulings. 

Customs  Response:  This  comment  has 
merit  and  is  adopted.  Similar  changes 
are  made  throughout  the  Appendices.  It 
is  noted  that  "D.D."  is  redesignated  as 
"n.E.". 

Comment:  It  is  asserted,  with  respect 
to  "n.F.",  that  the  term  "operator" 
should  be  replaced  by  "manufactiu^r  or 
producer",  and  that  similar  changes 
should  be  made  to  all  of  the  general  and 
specific  rulings. 

Customs  Response:  This  comment  has 
merit  and  is  adopted.  Similar  changes 
are  made  throughout  the  Appendices.  It 
is  noted  that  "II.F."  is  redesignated  as 
"n.G.". 

Comment:  A  comment  was  made  that, 
in  "II.L.4.",  the  phrase,  "or  other 
persons  legally  authorized  to  bind  the 
corporation",  should  be  added  after 
"corporate  officers"  to  be  consistent 
with  "I.A.3."  (General  Instructions). 

Customs  Response:  This  comment  has 
merit;  the  provision  is  changed  to  be 
consistent  with  the  cited  reference  and 
§§  191.6  and  191.7;  further,  in  the 
interest  of  simplicity,  the  provision  is 
changed  to  require  the  reporting  of  any 
changes  in  the  information  required  in 
the  letter  of  notification,  as  well  as  any 
changes  in  the  corporate  name  or 
corporate  organization  by  successioiror 
reincorporation.  It  is  also  noted  that 
proposed  "U.L."  is  redesignated  as  ' 
"n.M.". 

Comment:  The  general  ruling  for 
agents  in  "III.",  it  was  noted,  did  not 
include  provision  for  "Waste"  or  "Stock 
in  Process".  It  was  further  noted  that 
proposed  paragraph  "D."  thereof 
appeared  to  imply  that  only  agents 
performing  operations  under  proposed 
§  191.2(p](l)  could  use  the  general 
agents'  ruling  (and  not  those  performing 
operations  under  proposed 
§  191.2(p)(2)).  With  reference  to 
proposed  paragraph  "E."  thereof 
providing  that  records  would  be 


maintained  to  establish  certain  dates,  it 
was  beheved  that  the  "month"  was 
sufficient  for  this  purpose,  but  that  this 
was  not  clear  from  this  general  ruling. 

Customs  Response:  "Waste"  and 
"Stock  in  Process"  sections  are  not 
required  in  this  general  manufacturing 
drawback  ruling;  if  appHcable,  such 
sections  would  be  included  in  the 
principal's  manufacturing  drawback 
ruling. 

The  change  to  manufacturing  or 
production  (referring  to  proposed 
§  191.2(p),  now  redesignated  as 
§  191. 2(q)),  addresses  this  issue;  actual 
dates  of  receipt  of  merchandise,  dates  of  . 
use  in  manufacture  or  production,  and 
dates  of  return  to  the  principal  are 
required  (except  that  manufacturing  or 
production  periods  (for  a  period  of  a 
month  unless  Customs  specifically 
approves  a  different  period)  may  be 
used).  If  a  manufacturing  period  is  used, 
receipt  of  all  of  the  merchandise  must 
be  before  the  beginning  of  the  month 
and  the  date  of  return  to  the  principal 
must  be  after  the  end  of  the  month. 

It  is  also  noted  that  proposed 
paragraphs  "B."  and  "C."  of  "m." 
(general  ruling  for  agents)  are  deleted, 
with  the  succeeding  paragraphs  thereof 
redesignated  accordingly.  To  this  end, 
paragraphs  "D."  and  "E."  thereof,  as 
proposed,  are  redesignated  as 
paragraphs  "B."  and  "C".  respectively. 
In  addition,  the  section  on  procedures 
and  records  maintained  of  this  general 
ruling  for  agents  (paragraph  "E.",  now 
redesignated  as  paragraph  "C",  as 
indicated)  is  modified  to  be  consistent 
with  §  191.10(e),  in  requiring  the  same 
information  provided  for  in  that  section. 

Comment:  An  editorial  point  was 
raised  in  the  proposed  component  parts 
general  ruling,  "IV.",  paragraph  "J.", 
that  "Ehgible  components  that  appears 
in"  should  be  "Eligible  components  that 
appear  in". 

Customs  Response:  This  comment  has 
merit  and  is  adopted.  It  is  also  noted 
that  this  general  ruling  is  redesignated 
as  "V."  in  Appendix  A.,  due  to  the 
addition  of  the  other  general  rulings, 
and  the  repositioning  thereof  in 
alphabetical  order,  as  already 
mentioned. 

Comment:  In  pro^sed  "V.",  the 
general  ruling  for  orange  juice,  it  was 
stated  that  proposed  paragraph  "G." 
appeared  twice,  once  for  "Procedures 
and  Records  Maintained"  and  again  for 
"Inventory". 

Customs  Response:  This  comment  is 
incorrect,  due  probably  to  an  error  in 
the  electronic  version  not  occurring  in 
the  Federal  Register  version.  It  is  also 
noted  that  this  general  ruling  is 
redesignated  as  "VIII.". 
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Comment:  It  was  also  advised  that  the 
general  ruling  for  orange  juice  in 
proposed  paragraph  "H."  should  not,  as 
it  did,  omit  the  wording  "and  will  show 
what  components  were  blended  with 
concentrated  orange  juice  for 
manufacturing",  which  was  important 
for  Uquidation  and  compUance 
purposes  (to  know  what  components 
were  utilized). 

Customs  Response:  This  comment  has 
merit  and  is  adopted. 

Comment:  It  was  observed  that  the 
general  ruling  for  piece  goods  in 
proposed  "VI."  deviated  from  T.D.  83- 
73  in  that  "appearing  in"  and  "used  in" 
were  permitted  as  a  basis  of  claim.  The 
"appearing  in"  basis,  it  was  said, 
appeared  to  conflict  with  the  paragraphs 
on  Waste  and  Shrinkage,  Gain  and 
Spoilage,  in  terms  of  recordkeeping. 

Customs  Response:  This  comment 
raises  a  valid  concern.  The  paragraphs 
on  Waste  and  Shrinkage,  and  Gain  and 
Spoilage  in  this  general  ruling,  now 
redesignated  as  "X.",  are  modified  to 
provide  that  records  thereof  need  not  be 
kept  if  the  appearing  in  method  is  used 
(if  necessary  to  establish  the  quantity  of 
merchandise  eligible  piece  goods 
appearing  in  the  exported  articles,  of 
course,  such  records  would  have  to  be 

kept). 

Comment:  The  paragraphs  "N.",  "O.", 
"R.",  and  "S."  in  the  proposed  general 
ruling  for  raw  sugar  ("IX.")  referred 
specifically  to  the  forms  in  the  previous 
T.D.  83-59:  it  was  recommended  that 
these  forms  should  be  reproduced  and 
made  part  of  the  Appendix. 

Customs  Response:  The  comment 
suggesting  inclusion  in  the  general 
ruling  of  the  forms  in  T.D.  83-59  is 
adopted  (by,  as  appropriate,  a 
description  of  the  forms  or  a  sample 
form).  This  general  ruling  is 
redesignated  as  "Xin.". 

Appendix  B 

Comment:  In  Appendix  B,  it  was 
suggested  that  provision  be  made  for 
review  of  proposals  for  specific 
manufacturing  drawback  rulings  by  the 
appropriate  regulatory  audit  office  of 
Customs,  if  requested  by  a  claimant. 

Customs  Response:  Customs 
disagrees.  The  matter  commented  on  is 
a  matter  for  Customs  internal 
administration  of  the  drawback 
program. 

Comment:  It  was  recommended,  with 
respect  to  the  sample  formats  for  the 
specific  rulings  under  19  U.S.C.  1313(a) 
and  (b)  (combination),  and  for  19  U.S.C. 
1313(b),  that,  under  the  respective 
sections  on  Process  of  Manufacture  or 
Production,  the  reference  to  the  court 
cases  was  unnecessary,  that  the  "new 
and  different  article"  language  should 


be  removed,  and  a  reference  to  the 
definition  of  manufacture  or  production 
in  proposed  §  191. 2(p)  should  be  added. 

Customs  Response:  This 
recommendation  is  adopted,  except  the 
"new  and  different  article"  language  is 
not  removed,  as  it  is  part  of  the 
definition  in  §  191. 2(q),  as  thus 
redesignated,  which  reflects  long- 
standing administration  of 
manufacturing  drawback. 

Comment:  Under  the  format  for  the 
specific  ruling  for  19  U.S.C.  1313(b),  in 
the  Waste  section,  it  was  disagreed  that 
the  determination  of  whether  waste  was 
valuable  should  be  based  on  industry 
practice. 

Customs  Response:  The  treatment  of 
waste  described  is  consistent  with 
Customs  current  practice. 

Comment:  It  was  suggested  that  the 
Inventory  Procedures  section  for  the 
formats  for  ^ecific  rulings  imder  19 
U.S.C.  1313(e)  and  (b)  (combination), 
and  19  U.S.C.  1313(b).  be  modified  as 
concerns  the  maintenance  of  waste 
records  thereunder. 

Customs  Response:  The  second 
sentence  under  Inventory  Procedures  is 
modified  by  the  insertion  after  the 
words  "following  areas"  of  the  phrase  ", 
as  applicable,". 

Comment:  The  Stock  In  Process 
sections  in  the  formats  for  specific 
rulings  under  19  U.S.C.  1313(a)  and  (b) 
(combination),  and  19  U.S.C.  1313(b). 
were  said  to  need  clarification. 

Customs  Response:  Customs  finds 
that  the  Stock  In  Process  sections  in 
both  Appendices  A  and  B  are  confusing. 
The  Stock  In  Process  paragraphs  are" 
modified. 

Comment:  It  was  advocated  that  the 
petroleum  general  ruling  be  treated  like 
all  other  general  rulings,  in  that 
applications  for  general  rulings  for 
petroleum  drawback  should  be  filed 
with  a  local  drawback  office  and  moved 
from  Appendix  B  to  Appendix  A.  In 
Exhibit  C,  the  labels  for  the  columns 
were  said  to  be  transposed.  It  was 
suggested  that  Exhibits  D  and  E  be 
changed  to  reflect  that  all  petroleum 
claims  were  now  filed  preliminarily  in 
the  form  of  certificates  of  manufacture 
(CM)  (i.e.,  instead  of  "amount  of 
drawback  claim"  in  Exhibit  D,  the 
reference  should  be  to  "amount  of  CM"; 
Exhibit  E  was  always  a  combination  of 
drawback  deliveries  and  exported 
quantities;  the  quantities  indicated  on 
Exhibit  E  combination  did  not  reflect 
the  numbers  within  Exhibit  C,  as  it 
related  to  exports  (i.e.,  residual  oils 
category) — these  Exhibits  should  be 
changed  to  reflect  this  practice)). 

Customs  Response:  The  comment  that 
the  petroleum  general  ruling  should  be 
treated  like  all  other  general 


manufacturing  drawback  rulings  and 
should  be  acknowledged  by  field 
drawback  offices  has  merit  and  is 
adppted.  The  petroletun  general 
manufactiuing  drawback  ruling  (T.D. 
84-49)  is  added  to  Appendix  A.  As 
already  noted,  language  is  added  to 
§  191.7  and  the  General  Instructions  for 
Appendix  A  making  clear  that 
applications  to  operate  imder  one  of  the 
general  manufacttuing  drawback  rulings 
in  Appendix  A  are  to  be  made  to  the 
field  drawback  offices  and  be 
acknowledged  by  those  offices, 
provided  that  the  letter  of  notification  of 
intent  to  operate  under  the  general 
manufacturing  drawback  ruling  is 
complete,  the  general  manufacturing 
drawback  ruling  is  appUcable,  the* 
general  manufacturing  drawback  ruling 
is  followed  without  variation,  and  the 
manufacturing  or  production  process 
described  meets  the  definition  of  a 
manufacture  or  production. 

If  there  is  any  deviation  from  the 
general  manufacturing  drawback  ruling, 
the  procedures  for  specific 
manufacturing  drawback  rulings  are 
applicable.  Regarding  the  Exhibits  for 
this  general  ruling,  the  comment  about 
the  transposition  of  columns  in  Exhibit 
C  is  correct;  the  coliunns  are  re- 
transposed;  Exhibits  D  and  E  are 
modified  to  state  the  "amoimt  of 
drawback  claimed"  instead  of  "amount 
of  drawback  claim";  and  the  comments 
are  correct  that  the  numbers  in  Exhibit 
E  (Combination)  for  the  qufmtity  in 
barrels  of  Residual  Oils,  and  reflected 
therefrom  in  other  calculations,  are 
inconsistent  with  the  other  Exhibits. 

As  such.  Exhibit  E  and  Exhibit  E 
(Combination)  are  modified  to  be 
consistent  with  the  other  exhibits,  and 
the  descriptions  of  the  products  in  the 
exhibits  are  modified  to  specify  whether 
the  product  is  an  export  or  a  drawback 
delivery. 

Comment:  In  the  Inventory 
Procedures  sections  of  the  formats 
under  both  19  U.S.C.  1313(a)  and  (b) 
(combination),  and  19  U.S.C.  1313(b),  a 
question  was  raised  about  the  statement 
that  accelerated  payment  would  be 
denied,  pending  an  audit,  if  records 
failed  to  establish  drawback 
requirements.  The  deletion  of  this 
statement  was  recommended. 

Customs  Response:  The  described 
sentence  is  deleted,  as  not  appropriate 
where  stated.  Accelerated  payment  of 
drawback  is  governed  by  the  regulation 
applicable  thereto  (19  CFR  191.92). 

Conclusion      I 

In  view  of  the  foregoing,  and 
following  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter.  Customs  has  concluded 
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that  the  proposed  amendments  with  the 
modifications  above  should  be  adopted. 

Furthermore,  in  Appendix  B,  the 
format  for  a  19  U.S.C.  1313(d)  specific 
ruling  is  modified  by  the  addition  of  the 
material  on  principal-agent  operations, 
as  done  in  the  formats  for  19  U.S.C. 
1313(a)  and  (b)  (combination),  and  19 
U.S.C.  1313(b). 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

This  final  rule  document  amends  the 
Customs  drawback  regulations 
principally  to  reflect  changes  to  the  law 
occasioned  by  the  Customs 
modernization  portion  of  the  NAFTA 
Implementation  Act.  The  final  rule  also 
makes  certain  administrative  changes  to 
the  existing  regulations  which  are 
essentially  intended  to  simplify  and 
expedite  the  filing  and  processing  of 
claims  for  the  payment  of  drawback, 
and  it  generally  revises  and  rearranges 
these  regulations  to  improve  their 
editorial  clarity.  As  such,  under  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601 


et  seq.),  it  is  certified  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  Thus,  it  is  not  subject  to  the 
requirements  of  5  U.S.C.  603  or  604,  nor 
would  it  result  in  a  "significant 
regulatory  action"  under  E.0. 12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (0MB)  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(d))  imder  control  number  1505- 
0213.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 

The  collection  of  information  in  this 
final  rule  is  in  §§  191.0-191.195.  This 
information  is  necessary  and  will  be 
used  to  enforce  the  requirements  of  the 
drawback  law  and  protect  the  revenue. 


The  likely  respondents  and/or 
recordkeepers  are  business  and  other 
for-profit  institutions. 

The  estimated  average  burden 
associated  with  the  collection  of 
information  in  this  final  rule  per 
respondent/recordkeeper  is  2  houis  for 
filing  drawback-related  entry 
documents,  and  60  hours  for  Drawback 
Compliance  Program  participation. 

Customs  has  submitted  a  copy  of  the 
revised  information  collection 
contained  in  19  CFR  part  191,  and 
previously  approved  under  OMB 
control  number  1515-0213,  and 
requested  approval  for  the  revision. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  biu'den  should  be  directed 
to  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20229  and  to 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503. 


Parallel  Reference  Table 

[This  table  shows  the  relation  of  sections  in  the  proposed  revision  of  part  191  to  existing  part  191] 


Revised  section 


Old  section 


191.0 

191.0a 

191.1 

191.2(a)  

191.2(b)  

191.2(c)  

191.2(d)  

191.2(e)  

191.2(f)  

191.2(g)  

191.2(h)  

191.2(1)  

191.2(j)  

191.2(k)  

191.2(1)  

1912(m)  

191.2(n)  

191.2(0)  

191.2(0)  

191.2(q)  

1912(r)  

191.2(8)  

191 .2(t)  

191.2(u)  

191.2(v)  

191.2(w) 

191 .2(x),  (x)(2).  (x)(3) 

191.2(x)(1)  

191.2(y)  

191.3 

191.4 

191.5 

191.6 

191.7(a)  

191.7(b)(1) 

191-7(b)(2) 

191.7(c)  

191.7(d)  

191.8(a)  

191.8(b)  


191.0. 
New. 
191.1. 
191. 2(p). 


New. 

New. 

New. 

191.2(b). 

New. 

191.2(j). 

191.2(a). 

191.2(i). 

191.2(h). 

191.2(g). 

New. 

New. 

191.2(1). 

191.2(f). 


New. 
r^ew. 


191. 2(n). 

191.2(e). 

New. 

191 .2(m). 

191.2(0). 

191.3. 

191.11. 

191.13. 

191.6. 

191.41. 

191.42(a). 

191.42(b). 

191.43. 

191.44. 

191.21(a). 

191.21(c). 
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Parallel  Reference  Table— Continued  I 

[This  taWe  shows  the  relation  of  sections  in  the  proposed  revision  of  part  191  to  existing  part  191] 


Revised  section 


191.8(c)  

191.8(d)  

191.8(e)  

191.8(f)  

191.8(g)(1)  

191.8(g)(2)  

191.8(g)(3)  

191.8(h)  

191.9 

191.10(a)  

191.10(b)  

191.10(c)(1)  

191.10(c)(2)  

191.10(d)  

191.10(e)  

191.10(f)  

191.11  

191.12 

191.13 

191.14 

191.15 

191.21  

191.22(a)  

191.22(b)  

191.22(c)  

19122(d)  

191.22(e)  

191.23(a)-(d)  

191-23(e)(1)  

191.23(e)(2)  

191.24(a»  

191.24(b)  

191.24(c)  

191.24(d)  

191  25 
191.26(a)(l")  Z.^'^. 

191.26(a)(1)(iii)  

191.26(a)(2)  

191.26(b)  

191.26(c)  

191.26(d)  

191.26(e)  

191.26(f)  

191.27(a)  

191.27(b)  

191.27(c)  

191.28 

191.31(a)  

191.31(b)  

191.31(c)  

191.32(a)  

191.32(b)  

191.32(c)  

191.32(d)  

191.32(e)  &(f)  

191.33 

191.34(a)  

191.34(b)  

191.34(c)  

191.35 

191,36 

191.37 

191.38(a)  

191.38(b)  

191.41  

191.42 

191.43 

191.44  

191.51(a)  

191.51(b).  (c)&(d) 
191.52(a)  


Old  section 


191.21(b). 

191.21(d):  191.23(a). 

191.23(b). 

191.24. 

191.25(a)  &  (b)(1). 

191.25(b)(2). 

191.25(c). 

191.26. 

191.21(a)(2);  191.34;  191.66(b).  (f). 

191.65(a). 

191.22(e). 

191.65(b). 

191.66(d). 

191.5;  191.22(8). 

New. 

191.65(d).    . 

191.27. 

New.  I 

191.4(a)(11)| 

191.22(c).     : 

191.5. 

191.4(a)(1). 

191.4(a)(2). 

191.32(c). 

191.32(d). 

New. 

191.22(a)(5)  &  191.33. 

New. 

191.22(a)(2)  &  191.32(b). 

191.22(a)(1)(iv). 

191.66(a). 

New. 

191.22(a)(4);  191.62(a)(2)(i). 

New. 

New. 

191.22(a)(1). 

191.22(a)(3). 

191.22(b). 

191.32(a). 

191.22(a)(2)  &  191.32(b). 

191.62(a)(2)(ii). 

191.62(c). 

191.5. 

191.8(a);  191.22(a)(1)(v). 

191.32(a). 

191.23(c). 

New. 

191.4(a)(9);  191.141(a)(1). 

191.8(b);  191.141(a)(2). 

191.141(a)(3). 

191.141(a)(10). 

191.141(h). 

New. 

191.141(h). 

New. 

New. 

191.65(a);  191.141(b)  &  (e). 

New. 

191.65(d). 

191.141(b). 

New. 

New. 

191.5 

191.22(b). 

191.142(a)(1). 

191.142(b). 

191.142(a)(2). 

New. 

191.62(a)  &(b). 

New. 

191.61. 
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[This  table  shows  the  relation  of  sections  in  the  proposed  revision  of  part  191  to  existing  part  191] 


Revised  section 

OW  section 

191.52(b)  &  (c)  

191.64. 

New. 

191.10. 

191.9. 

New. 

191.141(f). 

191.51. 

191.53. 

191.54. 

191.55. 

191.67. 

191.71. 

191.73(a). 

191.73(b). 

191.7. 

191.141(b)(2)(ii). 

191.72. 

now. 

191.81. 

191.82. 

191.83. 

191.84. 

191.85.   - 

191.86. 

191.91. 

191.92;  191.93. 

191.101. 

191.102. 

191.103. 

191.111. 

191.112. 

191.113. 

191.121. 

191.122. 

191.123. 

191.124. 

191.131. 

191.8(c). 

191.132. 

191.133. 

191.134. 

191.135. 

191.136. 

191.137. 

191.138. 

191.139. 

191.151. 

191.152. 

191.153. 

191.154. 

191.155. 

191.156.      • 

191.157. 

191.158. 

New. 

New. 

New. 

New. 

New. 

New. 

191.161. 

191.162. 

191.163. 

191.164. 

191.165. 

191.166. 

New. 

New. 

New. 

New. 

191.53 

191.61  

191.62(a)  

191.62(b)  

191.71  

191.72 

191.73 

191.74 

191.75 

191.76 

191.81  

191.82 

191.83 

191.84 

191.91  

191.92 

191.93 

191.101  

191.102 

191.103 

191.104 

191.105 

191.106 _ 

191.1 1 1  

191.112 

191.121  

191.122 

..^ 

191.123 

191.131  

191.132 

191.133 

191.141  

191.142 

191.143 

191.144 

~- 

191.151  

191.151(a)(1)  

^ 

191.152 

191.153 

191.154 

191.155 

191.156 

191.157 

191.158 

191.159 

191.161  

191.162 

191.163 

191.164 

191.165 

191.166 

191.167 .  .. 

191.168 

191.171  

191.172 

191.173 

191.174 

191.175 

191.176 

191.181  

191.182 ..^ 

191.183 

191.184 

191.185 

191.186 

191.191  

191.192 

191.193 

191.194 
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Revised  section 

Old  section 

191.195 

New. 

Parallel  Reference  Table 

[This  table  shows  the  relation  between  the  sections  in  existing  part  191  to  ttx>se  in  the  proposed  revision  of  part  191] 


Old  section 


Revised  section 


191.0  

191.1  

191.2(a) 

191.2(b)  

191.2(c)  

191.2(d)  

191.2(e) 

191.2(f) 

191.2(g) 

191.2(h) 

191.2(1)  

191.2(j)  

191.2(k)  

191.2(1)  

191.2(m)  

191.2(n)  

191.2(0)  

191.2(p) 

191.3  

191.4(a)(1)  

191.4(a)(2)  

191.4(a)(3H8)  

191.4(a)(9)  

191.4(a)(10)  

191.4(a)(11)  

191.4(a)(12)-(14)  

191.4(b) 

191.5  

191.6  

191.7  

191.8(a)  

191.8(b) 

191.8(c)  

191.9  

191.10  

191.11  

191.12  

191.13  

191.21(a)  

191.21(a)(1)  

191.21(a)(2)  

19121(b) 

191.21(c)  V 

191.21(d)  

191.21(e) 

191.22(a)(1)  

19122(a)(1)(iv)  ..-. 

191.22(a)(1)(v)  

191.22(a)(2)  

191.22(a)(3)  

191.22(a)(4)  

191.22(a)(5)  

191.22(b)  

191.22(c)  

19122(d) 

191.22(e) 

19123(a) 

191.23(b) 

191.23(c)  

191.23(d)  

191.24  


191.0. 

191.1. 

191.2(i). 

191.2(f). 

Deleted. 

191. 2(w). 

191. 2(p). 

191.2(1). 

191. 2(k). 

191.20). 

191.2(h). 

Deleted. 

191.2(0). 

191.2(x)(1). 

191. 2(v). 

191. 2(y). 

191.2(a). 

191.3. 

191.21. 

191.22(a). 

Deleted. 

191.31(a). 

191.32(a). 

191.13. 

Deleted. 

191.10(d);      191.15;      19126(f); 

191.38(a). 
191.6. 
191.84. 
191.27(a). 
191.31(b). 
191.151(a)(1). 
191.62(a). 
191.61. 
191.4. 
Deleted. 
191.6. 
191.8(a). 
Deleted. 
191.9. 
191.8(c). 
191.8(b). 
191.8(d). 
Deleted. 
191.26(a)(1). 
191.23(e)(2). 
191.27(a). 

191.23(e)(1);  19126(c). 
191.26(a)(1)(lii). 
191.24(c). 
191.22(e). 

191.26(a)(2);  191.38(b). 
191.14. 
Deleted. 
191.10(b)  &(d). 
191.8(d). 
191.B(e). 
191.27(c). 
Deleted.  . 
191.8(0. 
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Old  section 


191.25(a) 

191.25(b)(1)  

]t]'^^' I  191.8(g)(3) 


191.26 

191.27  

191.31  M 

191.32(a) 

191.32(b) 

191.32(c)  

191.32(d) 

191.33  

191.34  

191.41  

191.42(a) 

191.42(b)  

191.43  

191.44  

191.45  

191.51  

191.52  

191.53  

191.54  

191.55 ...: 

191.56  

191.57  

191.61  

191.62(a) 

191.62(a)(2)(ii) 

191.62(b) 

191.62(c)  

191.62(d) 

191.63  

191.64  

191.65(a) 

191.65(b) 

191.65(c)  

191.65(d) 

191.66(a) 

191.66(b) 

191.66(c)  

191.66(d) 

191.66(e) 

191.66(f) 

191.67  

191.71  

191.72  

191.73(a) 

191.73(b) 

191.81  


191.82  „.... 

191.83  

191.84  

191.85  

191.86  •.. 

191.91  „ 

191.92.  191.93 

191.101  

191.102  

191.103  

191.111  

191.112  

191.113  

191.121  

191.122  

191.123  ..„ „ 

191.124  

191.131  

191.132  

191.133  

191.134  


Revised  section 


191.8(g)(1). 
191.8(g)(1). 


191.8(h). 

191.11. 

Deleted. 

191.26(b);  191.27(b). 

191.26(c);  19123(e)(1). 

191.22(b). 

191.22(c). 

191.22(e). 

191.9. 

191.7(a). 

191.7(b)(1). 

191.7(b)(2). 

191.7(c). 

191.7(d). 

Deleted. 

191.72. 

Deleted. 

191.73. 

191.74. 

191.75. 

Deleted. 

Deleted. 

191.52(a). 

191.51(a). 

191.26(d). 

191.51(a). 

191.26(e). 

Deleted. 

Deleted. 

191.52(b)  &(c). 

191.10(a). 

191.10(c)(1). 

Deleted. 

191.10(0;  191.34(c). 

191.24(a). 

191.9. 

Deleted. 

191.10(c)(2). 

Deleted. 

191.9. 

191.76. 

191.81. 

191.92. 

191.82. 

191.83. 

191.101. 

191.102. 

191.103. 

191.104. 

191.105. 

191.106. 

191.111. 

191.112. 

191.121. 

191.122. 

191.123. 

191.131. 

191.132. 

191.133. 

191.141. 

191.142. 

191.143. 

191.144. 

191.151. 

191.152. 

191.153. 

191.154. 
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Old  section 


Revised  section 


191.135  

191.136  , 

191.137  

191.138  

191.139  

191.141(a)(1)  .. 
191.141(a)(2)  .. 
191.141(a)(3)  .. 

191.141(b) 

191.141(b)(2)(ii) 

191.141(c)  

191.141(d) 

191.141(e) 

191.141(f)  

191.141(g) 

191.141(h)  

191.142(a)(1)  .. 
191.142(a)(2)  .. 
191.142(b) 

191.151  

191.152  

191.153  

191.154  

191.155  

191.156  

191.157  

191.158  

191.161  

191.162  

191.163  

191.164  

191.165  

191.166  


191.155. 

191.156. 

191.157. 

191.158. 

191.159. 

191.31(a). 

191.31(b). 

191.31(c). 

191.34(a);  191.35. 

191.91. 

191.51.  * 

191.73. 

Deleted. 

191.71. 

191.51;  191.52. 

191.32(b)  &(d). 

191.41. 

191.43. 

191.42. 

191.161. 

191.162. 

191.163. 

191.164. 

191.165. 

191.166. 

191.167. 

191.168. 

191.181. 

191.182. 

191.183. 

191.184. 

191.185. 

191.186. 


List  of  Subjects 

19CFRPart7 

Customs  duties  and  inspection, 
Exports,  Imports. 

19CFR  PartlO 

Alterations,  Bonds,  Customs  duties 
and  inspection,  Exports,  Imports, 
Preference  programs.  Repairs,  Reporting 
and  recordkeeping  requirements,  Trade 
agreements. 

19  CFR  Part  145 

Customs  duties  and  inspection. 
Imports,  Postal  Service. 

19  CFR  Part  173 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection. 

19  CFR  Part  174 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Reporting  and 
recordkeeping  requirements.  Trade 
agreements. 


19  CFR  Part  178 

Administrative  practice  and 
procedure.  Exports,  Imports.  Reporting 
and  recordkeeping  requirements. 

19  CFR  Part  181 

Administrative  practice  and 
procedure,  Canada,  Customs  duties  and 
inspection.  Exports,  Imports,  Mexico, 
Reporting  and  recordkeeping 
requirements.  Trade  agreements  (North 
American  Free  Trade  Agreement). 

29  CFR  Part  191 

Canada,  Commerce.  Customs  duties 
and  inspection.  Drawback,  Mexico, 
Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

Amendments  to  the  Regulations 

Parts  7,  10,  145,  173,  174,  181  and 
191.  Customs  Regulations  (19  CFR  parts 
7.  10,  145, 173, 174. 181  and  191) are 
amended  as  set  forth  below. 

PART  7— CUSTOMS  RELATIONS  WITH 
INSULAR  POSSESSIONS  AND 
QUANT ANAMO  BAY  NAVAL  STATION 

1.  The  general  authority  citation  for 
part  7  is  revised  to  read  as  follows: 


Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States),  1623, 1624;  48  U.S.C.  14061. 

§7.1    [Amende<Q 

2.  Section  7.1(a)  is  amended  by 
removing  the  reference  to  "§§  191.85 
and  191.86"  where  appearing  therein, 
and  by  adding  in  place  thereof, 
"§§191.105  and  191.106". 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321, 1481, 1484, 
1498, 1508, 1623, 1624,  3314; 


§10.38    [Amended] 

2.  Section  10.38(f)  is  amended  by 
removing  the  reference  to  "§  191.10" 
where  appearing  therein,  and  by  adding 
in  place  thereof.  "§  191.61". 

PART  145— MAIL  IMPORTATIONS 

1.  The  general  authority  citation  for 
part  145  contimies  to  read  as  follows: 
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Aiidiority:  19  U.S.C  66, 1202  (General 
Note  20,  Hannonized  Tariff  Schedule  of  the 
United  States),  1624; 


§146.72    [AnMndad] 

2.  Section  145.72(e)  is  amended  by 
removing  the  reference  to  "Section 
191.142"  where  appearing  therein,  and 
by  adding  in  place  thereof,  "Section 
191.42". 

PART  17a-ADMINISTRATIVE  REVIEW 
IN  GENERAL 

1.  The  general  authority  citation  for 
part  173  continues  to  read  as  follows: 

Authority:  19  U.S.C  66, 1501, 1520, 1624. 

2.  Section  173.4  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (c)  to  read  as  follows: 

f173.4    Correction  of  clerical  error, 
mictake  of  tact,  or  inadvertence. 

(c)  •  *  •  The  party  requesting 
reUquidation  under  section  520(c)(1), 


Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1520(c)(1))  shall  state,  to  the  best 
of  his  knowledge,  whether  the  entry  for 
which  correction  is  requested  is  the 
subject  of  a  drawback  claim,  or  whether 
the  entry  has  been  referenced  on  a 
certificate  of  delivery  or  certificate  of 
manufacture  and  delivery  so  as  to 
enable  a  party  to  make  such  entry  the 
subject  of  drawback  (see  §§  181.50(b) 
and  191.81(b)  of  this  chapter). 


PART  174— PROTESTS 

1.  The  general  authority  citation  for 
part  174  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1514, 1515, 1624. 

2.  Section  174.13  is  amended  by 
adding  a  new  i>aragraph  (a)(9)  to  read  as 
follows: 

f  174.13   ContentaofprolasL 
(a)  Contents,  in  general.  •  •  • 
(9)  A  declaration,  to  the  best  of  the 
protestant's  knowledge,  as  to  whether 
the  entry  is  the  subject  of  drawback,  or 


whether  the  entry  has  been  refBrenced 
on  a  certificate  of  delivery  or  certificate 
of  manufacture  and  delivery  so  as  to 
enable  a  party  to  make  such  entry  the 
subject  of  drawback  (see  §§  181.50(b) 
and  §  191.81(b)  of  this  chapter). 


PART  17&-APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  1624;  44 
U.S.C  3501  et  seq. 

2.  Section  178.2  is  amended  by 
removing  the  listings,  respectively,  for 
"§§  191.0-191.166"  and  for  "S  191.53" 
together  with  the  corresponding 
descriptions  and  0MB  control  numbers 
therefor;  and  by  adding,  in  place 
thereof,  a  new  listing  to  the  table  in 
nimierical  order  to  read  as  follows: 

S178.2    Usting  of  0MB  Control  Numbara. 


19  CFR  section 


Description 


0MB  control 
No. 


§§  191.0-191.195 Recordkeeping  and  reportinQ  requirements  relating  to  drawtnck 


1515-0213 


PART  181— NORTH  AMERICAN  FREE 
TRADE  AGREEMENT 

1.  The  general  authority  citation  for 
part  181  continues  to  read  as  follows: 

Authority:  19  U.S.C  66, 1202  (General 
Note  20,  Hannonized  Tariff  Schedule  of  the 
United  States),  1624,  3314. 

§181.44    [Amended] 

2.  Section  181.44(d)  is  amended  by 
removing  the  reference  to  "§  191.2(m)" 
where  appearing  therein,  and  by  addhig 
in  place  thereof,  "§  I91.2(x)(l)". 

3.  The  "Example"  in  §  181.44(f)  is 
amended  by  removing  the  refisrence  to 
"Customs  Form  7575-A"  where 
appearing  therein,  and  by  adding  in  its 
place.  "Customs  Form  7551". 

§181.46    [Amended] 

§181.46    Qooda  eligible  for  full  dra«»back. 

4.  Section  181.45  is  amended  by 
revising  paragraph  (b)(2)(i)  to  read: 


* 
•  * 


(i)  General.  (A)  Inventory  of  other 
than  all  non-originating  goods. 
Commingling  of  fungible  originating 
and  non-originating  goods  in  inventory 
is  permissible  provided  that  the  origin 
of  the  goods  and  the  identification  of 


entries  for  designation  for  same 
condition  drawback  are  on  the  basis  of 
an  approved  inventory  method  set  forth 
in  the  appendix  to  this  part. 

(B)  Inventory  of  the  non-originating 
goods.  If  all  goods  in  a  particular 
inventory  are  non-originating  goods, 
identification  of  entries  for  designation 
for  same  condition  drawback  shall  be  on 
the  basis  of  one  of  the  accounting 
methods  in  §  191.14  of  this  chapter,  as 
provided  therein. 

§181.46    [Amended] 

5.  Section  181.46(b)  is  amended  by 
removing  the  term  "port(s)"  where 
appearing  in  the  first  sentence,  and 
adding  in  place  thereof,  "drawback 
office(s)". 

§181.47   [Amended] 

6.  Section  181.47(b)(2)(i)(C)  is 
amended  by  removing  the  words 
"Exporter's"  and  "exporter's"  where 
appearing  therein,  and  by  adding  in 
place  Uiereof.  "Export"  and  "export", 
respectively. 

7.  Section  181.47(b)(2)(ii)(A)  is 
amended  by  removing  "Customs  Form 
7539J".  and  adding  in  place  thereof. 
"Customs  Form  7551". 

8.  Section  181.47(b)(2)(u)P)  is 
amended  by  removing  the  phrase  "The 


certificate  of  dehvery  portion  of 
Customs  Form  331"  where  appearing 
therein,  and  adding  in  place  thereof,  "A 
certificate  of  dehvery  on  Customs  Form 
7552". 

9.  Section  181.47(b)(2)(ii)(G)  is 
amended  by  revising  the  first  two 
sentences  to  read: 

§181.47    Completion  of  cWm  for 

liwim  A  ■  II  li 


(b)*  •  • 

(2)  *   •  • 

(ii)*  •  • 

(G)  Evidence  of  exportation. 
Acceptable  documentary  evidence  of 
exportation  to  Canada  or  Mexico  shall 
include  a  bill  of  lading,  air  waybill, 
height  waybill,  export  ocean  bill  of 
lading.  Canadian  customs  manifsst. 
cargo  manifest,  or  certified  copies 

thereof,  issued  by  the  exporting  carrier. 

•  •  • 

10.  Section  181.47(b)(2)(iii)(A)  is 
amended  by  removing  "Customs  Form 
7539C"  where  appearing  therein,  and  by 
adding  in  place  thereof.  "Customs  Form 
7551". 
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11.  Section  181.47(b)(2)(v)  is  amended 
by  removing  the  reference  to  "subpart 
L"  where  appearing  therein,  and  by 
adding  in  place  thereof,  "subpart  N". 

1181.49    [Anwnded] 

12.  Section  181.49  is  amended  by 
removing  the  reference  to  "§  191.5" 
where  appearing  therein,  and  by  adding 
in  place  thereof,  "§  191.15  (see  also 

§§  191.26(f).  191.38, 191.175(c)r. 


§181.50    [An 

13.  Section  181.50(c)  is  amended  by 
removing  the  reference  to  "§  191.72" 
where  appearing  therein,  and  by  adding 
in  place  thereof,  "191.92". 

1.  Part  191  is  revised  to  read  as 
follows: 

PART  191— DRAWBACK 

Sec. 

191.0  Scope. 

191.0a    Claims  filed  under  NAFTA. 

Sut>par1  A— Oeneral  Provisions 

191.1  Authority  of  the  Commissioner  of 
Customs. 

191.2  Definitions. 

191.3  Duties  and  fees  subject  or  not  subject 
to  drawback. 

191.4  Merchandise  in  which  a  U.S. 
Government  interest  exists. 

191.5  Guantanamo  Bay,  insular 
possessions,  trust  territories. 

191.6  Authority  to  sign  drawback 
documents. 

191.7  General  manufacturing  drawback 
ruling. 

191.8  Specific  manufocturing  drawback 
ruling. 

191.9  Agency. 

191.10  Certificate  of  delivery. 

191.11  Tradeoff 

191.12  Claim  filed  under  incorrect 
provision. 

191.13  Packaging  materials. 

191.14  Identification  of  merchandise  or 
articles  by  accounting  method. 

191.15  Recordkeeping. 

Sut>part  B— Manufacturing  drawtMCk 

191.21  Direct  identification  drawback. 

191.22  Substitution  drawback. 

191.23  Methods  of  claiming  drawback. 

191.24  Certificate  of  manufacture  and 
delivery. 

191.25  Destruction  under  Customs 
supervision. 

191.26  Recordkeeping  for  manufacturing 
drawback. 

191.27  Time  limitations. 

191.28  Person  entitled  to  claim  drawback. 

Subpart  C— Unused  H/torctiandiss  DrawtMcIt 

191.31  Direct  identification. 

191.32  Substitution  drawback. 

191.33  Person  entitled  to  claim  drawback. 

191.34  Certificateof  delivery  required. 

191.35  Notice  of  intent  to  export; 
examination  of  merchandise. 

191.36  Failure  to  file  Notice  of  Intent  to 
Export,  Destroy  or  Return  Merchandise 
for  Purposes  of  Drawback. 


191.37  Destruction  under  Customs 
supervision. 

191.38  Records. 

Subpart  D— Rsiectsd  Merchandise 

191.41  Rejected  merchandise  drawback. 

191.42  Procedure. 

191.43  Unused  merchandise  claim. 

191.44  Destruction  under  Customs 
supervision. 

Subpart  E— Completion  of  DrawlMck  Claims 

191.51  Completion  of  drawback  claims. 

191.52  Rejecting,  perfecting  or  amending 
claims. 

191.53  Restructuring  of  claims. 

Subpart  F— Vsrifleation  of  Claims 

191.61  Verification  of  drawback  claims. 

191.62  Penalties. 

Suispart  Q— Exportation  and  Destruction 

191.71  Drawback  on  articles  destroyed 
under  Customs  supervision. 

191.72  Exportation  procedures. 

191.73  Export  summary  procedure. 

191.74  Certification  of  exportation  by  mail. 

191.75  Exportation  by  the  Government. 

191.76  Landing  certificate. 

Subpart  H — Liquidation  and  Protest  of 
DrawlMcIc  Entries 

191.81  Liquidation. 

191.82  Person  entitled  to  claim  drawback. 

191.83  Person  entitled  to  receive  payment. 

191.84  Protests. 

Subpart  I— Waiver  of  Prior  Notice  of  Intent 
to  Export;  Accelerated  Payment  of 
DrawlMCk 

191.91  Waiver  of  notice  of  intent  to  export. 

191.92  Accelerated  payment. 

191.93  Combined  applications. 

Sul>part  J — Internal  Revenue  Tax  on 
Flavoring  Extracts  and  Medicinal  or  Toilet 
Preparations  (Including  Perfumery) 
Manufactured  From  Domestic  Tax-Paid 
Alcohol 

191.101  Drawback  allowance. 

191.102  Procedure. 

191.103  Additional  requirements. 

191.104  Alcohol,  Tobacco  and  Firearms 
certificates. 

191.105  Liquidation. 

191.106  Amount  of  drawback. 

Subpart  K — Supplies  for  Certain  Vessels 
and  Aircraft 

191.111  Drawback  allowance. 

191.112  Procedure. 

Subpart  L— Meats  Cured  With  Imported  Salt 

191.121  Drawback  allowance. 

191.122  Procedure. 

191.123  Refund  of  duties. 

Subpart  M— Materials  for  Construction  and 
Equipment  of  Vessels  and  Aircraft  Built  for 
Foreign  Ownership  and  Account 

191.131  Drawback  allowance. 

191.132  Procedure. 

191.133  Ex]danation  of  terms. 

Subpart  N— Fbrelgn-Bullt  Jet  Aircraft 
Engines  Processed  in  ttie  United  States 

191.141  Drawback  allowance. 

191.142  Procedure. 


191.143 
191.144 


Drawback  entry. 
Refund  of  duties. 


Subpart  O— Merchandise  Exported  From 
Contlmjous  Customs  Custody 

191.151  Drawback  allowance. 

191.152  Merchandise  released  from 
Customs  custody. 

191.153  Continuous  Customs  custody. 

191.154  Filing  tbe  entry. 

191.155  Merchandise  withdrawn  from 
warehouse  for  exportation. 

191.156  Bill  of  lading. 

191.157  Landing  certificates. 

191.158  Procedures. 

191.159  Amount  of  drawback. 

Subpart  P— OisUled  Spirits,  Wines,  or  Beer 
Wtilch  Are  Unmerchantable  or  Do  Not 
Conform  to  Sample  or  Specifications 

191.161  Refund  of  taxes. 

191.162  Procedure. 

191.163  Documentation. 

1 91 .  164    Return  to  Customs  custody. 

191.165  No  exportation  by  mail. 

191.166  Destruction  of  merchandise. 

191.167  Liquidation. 

191.168  Time  limit  for  exportation  or 
destruction. 

Subpart  Q— Substitution  of  Rnlshsd 
Petroleum  Derivatives 

191.171  General;  Drawback  allowance. 

191.172  Definitions. 

191 . 1 73  Imported  duty-paid  derivatives  (no 
manufacture). 

191.174  Derivatives  manufactured  under  19 
U.S.C.  1313(a)  or  (b). 

191.175  Drawback  claimant;  maintenance 
of  records. 

191.176  Procedures  for  claims  filed  under 
19  U.S.C.  13t3(p). 

Subpart  n — IMerohartdlae  Transferred  to  a 
Foreign  Trade  Zone  From  Customs  Custody 

191.181  Drawback  allowance. 

191.182  Zone-restricted  merchandise. 

191.183  Articles  manufactured  or  produced 
in  the  United  States. 

191.184  Merchandise  transferred  from 
continuous  Customs  custody. 

191.185  Unused  merchandise  drawback 
and  merchandise  not  conforming  to 
sample  or  specification,  shipped  without 
consent  of  the  consignee,  or  found  to  be 
defective  as  of  the  time  of  importation. 

191.186  Person  entitled  to  cfaim  drawback. 

Subpart  S — Dravrt>ack  CompllarKe  Program 

191.191  Purpose. 

191.192  Certification  for  compliance 
program. 

191.193  Application  procedure  for 
compliance  program. 

191.194  Action  on  application  to 
participate  in  compliance  program. 

191.195  Combined  application  for 
Certification  in  Drawback  Compliance 
Program  and  waiver  of  prior  notice  and/ 
or  approval  of  accelerated  payment  of 
drawback. 

Appendix  A  to  Part  191 — General 
Manufacturing  Drawback  Rulings 

Appendix  B  to  Part  191 — Sample  Formats  for 
Applications  for  Specific  Manufacturing 
Drawback  Rulings 
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Authority:  5  U.S.C.  301, 19  U.S.C  66. 1202 
(General  Note  20,  Hannonized  Tariff 
Schedule  of  the  United  States),  1313, 1624. 

S  191.62  also  issued  under  18  U.S.C.  550, 
19  U.S.C.  1593a; 

§  191.84  also  issued  under  19  U.S.C.  1514; 

$§  191.111, 191.112  also  issued  under  19 
U.S.Q  1309; 

SS  191.151(a)(1).  191.153, 191.157, 191.159 
also  issued  under  19  U.S.C.  1557; 

S  191.182-191.186  also  issued  under  19 
U.S.C  81c; 

§$191,191-191.195  also  issued  under  19 
U.S.Q  1593a. 

§191.0   Scope. 

This  part  sets  forth  general  provisions 
applicable  to  all  drawback  claims  and 
specialized  provisions  applicable  to 
specific  types  of  drawback  claims. 
Additional  drawback  provisions  relating 
to  the  North  American  Free  Trade 
Agreement  (NAFTA)  are  contained  in 
subpart  E  of  part  181  of  this  chapter. 

f  191 .08    Claims  filed  under  NAFTA. 

Claims  for  drawback  filed  imder  the 
provisions  of  part  181  of  this  chapter 
shall  be  filed  separately  from  claims 
filed  under  the  provisions  of  this  part. 

Subpart  A— General  Provlsiona 

f  191 .1    Auttwrlty  of  the  Commissioner  of 
Customs. 

Pursuant  to  Treasury  Department 
Order  No.  165,  Revised  (T.D.  53654, 19 
FR  7241),  as  amended,  the 
Commissioner  of  Customs,  with  the 
approval  of  the  Secretary  of  the 
Treasury,  shall  prescribe  rules  and 
regulations  regarding  drawback. 

f  191.2    Definitions. 
For  the  purposes  of  this  part: 

(a)  Abstract.  Abstract  means  the 
summary  of  the  actual  production 
records  of  the  manufacturer. 

(b)  Act.  Act,  imless  indicated 
otherwise,  means  the  Tariff  Act  of  1930, 
as  amended. 

(c)  Certificate  of  delivery.  Certificate 
of  delivery  (see  §  191.10  of  this  part) 
means  Customs  Form  7552,  Delivery 
Certificate  for  Piuposes  of  Drawback, 
summarizing  information  contained  in 
original  documents,  establishing: 

(1)  The  transfer  from  one  party 
(transferor)  to  another  (transferee)  of: 

(i)  Imported  merchandise; 

(ii)  Substituted  merchandise  under  19 
U.S.C.  13l3(j)(2): 

(iii)  A  qualified  article  under  19 
U.S.C.  1313(p)(2)(A)(ii)  from  the 
manufacturer  or  producer  to  the 
exporter  or  under  1313(p)(2)(A)(iv)  from 
the  importer  to  the  exporter;  or 

(iv)  Drawback  product; 

(2)  The  identity  of  such  merchandise 
or  article  as  being  that  to  which  a 
potential  right  to  drawback  exists;  and 


(3)  The  assignment  of  drawback  rights 
for  the  merchandise  or  article 
transferred  from  the  transferor  to  the 
transferee. 

(d)  Certificate  of  manufacture  and 
delivery.  Certificate  of  manufacture  and 
delivery  (see  §  191.24  of  this  part)  means 
Customs  Form  7552,  Delivery  Certificate 
for  Purposes  of  Drawback,  summarizing 
information  contained  in  original 
doomients,  establishing: 

(1)  The  transfer  of  an  article 
manuttctured  or  processed  under  19 
U.S.C.  1313(a)  or  1313(b)  fitim  one  party 
(transferor)  to  another  (transfsree); 

(2)  The  identity  of  such  article  as 
being  that  to  which  a  potential  right  to 
drawback  exists;  and 

(3)  The  assignment  of  drawback  rights 
for  the  article  transferred  from  the 
transferor  to  the  transferee. 

(e)  Commercially  interchangeable^ 
merchandise.  Commercially 
interchangeable  merchandise  means 
merchandise  which  may  be  substituted 
imder  the  substitution  imused 
merchandise  drawback  law,  §  313(j)(2) 
of  the  Act,  as  amended  (19  U.S.C. 
1313(j)(2))  (see  §  191.32(b)(2)  and  (c)  of 
this  part),  or  imder  the  provision  for  the 
substitution  of  finished  petroleum 
derivatives,  §  313(p),  as  amended  (19 
U.S.C.  1313(p)). 

(0  Designated  merchandise. 
Designated  merchandise  means  either 
eUgible  imported  duty-paid 
merchandise  or  drawback  products 
selected  by  the  drawback  claimant  as 
the  basis  for  a  drawback  claim  under  19 
U.S.C.  1313(b)  or  (j)(2),  as  applicable,  or 
qualified  articles  selected  by  the 
claimant  as  the  basis  for  drawback 
under  19  U.S.C.  1313(p). 

(g)  Destruction.  Destruction  means  the 
complete  destruction  of  articles  or 
merchandise  to  the  extent  that  they  have 
no  commercial  value. 

(h)  Direct  identification  drawback. 
Direct  identification  drawback  means 
drawback  authorized  either  under 
§  3 1 3(a]  of  the  Act,  as  amended  (19 
U.S.C.  1313(a)),  on  imported 
merchandise  used  to  manufacture  or 
produce  an  article  which  is  either 
exported  or  destroyed,  or  under 
§  313(j)(l)  of  the  Act,  as  amended  (19 
U.S.C.  1313(j)(l)),  on  imported 
merchandise  exported,  or  destroyed 
under  Customs  supervision,  without 
having  been  used  in  the  United  States 
(see  also  §§  313(c),  (e),  (f).  (g),  (h),  and 
(q)).  Merchandise  or  articles  may  be 
identified  for  purposes  of  direct 
identification  drawback  by  use  of  the 
accounting  methods  provided  for  in 
§  191.14  of  this  subpart. 

(i)  Drawback.  Drawback  means  the 
refund  or  remission,  in  whole  or  in  part, 
of  a  customs  duty,  fee  or  internal 


revenue  tax  which  was  imposed  on 
imported  merchandise  under  Federal 
law  because  of  its  importation,  and  the 
refund  of  internal  revenue  taxes  paid  on 
domestic  alcohol  as  prescribed  in  19 
U.S.C.  1313(d)  (see  also  §  191.3  of  this 
subpart). 

(jj  Drawback  claim.  Drawback  claim 
means  the  drawback  entry  and  related 
documents  required  by  regulation 
which  together  constitute  the  request  for 
drawback  payment. 

(k)  Drawback  entry.  Drawback  entry 
means  the  document  containing  a 
description  of,  and  other  required 
information  concerning,  the  exported  or 
destroyed  article  on  which  drawback  is 
claimed.  Ehawback  entries  are  filed  on 
Customs  Form  7551. 

(1)  Drawback  product.  A  drawback 
product  means  a  finished  or  partially 
finished  product  manufactured  in  the 
United  States  under  the  procedures  in 
this  part  for  manufecturing  drawback.  A 
drawback  product  may  be  exported,  or 
destroyed  under  Customs  supervision 
with  a  claim  for  drawback,  or  it  may  be 
used  in  the  further  manufacttue  of  other 
drawback  products  by  manufactiuers  or 
producers  operating  under  the 
procedures  in  this  part  for 
manufactiiring  drawback,  in  which  case 
drawback  would  be  claimed  upon 
exportation  or  destruction  of  the 
ultimate  product.  Products 
manufactured  or  produced  from 
substituted  merchandise  (imported  or 
domestic)  also  become  "drawback 
products"  when  applicable  substitution 
provisions  of  the  Act  are  met.  For 
purposes  of  §  313(b)  of  the  Act,  as 
amended  (19  U.S.C.  1313(b)),  drawback 
products  may  be  designated  as  the  basis 
for  drawback  or  deemed  to  be 
substituted  merchandise  (see  §  1313(b)). 
For  a  drawback  product  to  be  designated 
as  the  basis  for  drawback,  the  product 
must  be  associated  with  a  certificate  of 
manufacture  and  delivery  (see  §  191.24    ■ 
of  this  part). 

(m)  Exportation;  exporter.  (1) 
Exportation.  Exportation  means  the 
severance  of  goods  from  the  mass  of 
goods  belonging  to  this  country,  with 
the  intention  of  uniting  them  with  the 
mass  of  goods  belonging  to  some  foreign 
country.  An  exportation  may  be  deemed 
to  have  occurred  when  goods  subject  to 
drawback  are  admitted  into  a  foreign 
trade  zone  in  zone-restricted  status,  or 
are  laden  upon  qualifying  aircraft  or 
vessels  as  aircraft  or  vessel  supplies  in 
accordance  with  §  309(b)  of  the  Act,  as 
amended  (19  U.S.C.  1309(b))  (see 
§§  10.59  through  10.65  of  this  chapter). 

(2)  Exporter.  Exporter  means  that 
person  who,  as  the  principal  party  in 
interest  in  the  export  transaction,  has 
the  power  and  responsibility  for 
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determining  and  controlling  the  sending 
of  the  items  out  of  the  United  States.  In 
the  case  of  "deemed  exportations"  (see 
paragraph  (m)(l)  of  this  section),  the 
exporter  means  that  person  who,  as  the 
principal  party  in  interest  in  the 
transaction  deemed  to  be  an 
exportation,  has  the  power  and 
respc  nsibility  for  determining  and 
controlling  the  transaction  (in  the  case 
of  aircraft  or  vessel  supplies  luider  19 
U.S.C.  1309(b),  the  parfy  who  has  the 
power  and  responsibiUty  for  lading  the 
vessel  supplies  on  the  qualifying  aircraft 
or  vessel). 

(n)  Filing.  Filing  means  the  delivery  to 
Customs  of  any  document  or 
documentation,  as  provided  for  in  this 
part,  and  includes  electronic  delivery  of 
any  such  document  or  documentation. 

(0)  Fungible  merchandise  or  articles. 
Fungible  merchandise  or  articles  means 
merchandise  or  articles  which  for 
commercial  purposes  are  identical  and 
interchangeable  in  all  situations. 

(p)  General  manufacturing  drawback 
ruling.  A  general  manufacturing 
drawback  ruling  means  a  description  of 
a  manufacturing  or  production 
operation  for  drawback  and  the 
regulatory  requirements  and 
interpretations  applicable  to  that 
operation  (see  §  191.7  of  this  subpart). 

(q)  Manufacture  or  production. 
Manufacture  or  production  means: 

(1)  A  process,  including,  but  not 
limited  to,  an  assembly,  by  which 
merchandise  is  made  into  a  new  and 
different  article  having  a  distinctive 
"name,  character  or  use";  or 

(2)  A  process,  including,  but  not 
limited  to,  an  assembly,  by  which 
merchandise  is  made  fit  for  a  particular 
use  even  though  it  does  not  meet  the 
requirements  of  paragraph  (p)(l)  of  this 
section. 

(r)  Multiple  products.  Multiple 
products  mean  two  or  more  products 
produced  concurrently  by  a 
manufacture  or  production  operation  or 
operations. 

(s)  Possession.  Possession,  for 
purposes  of  substitution  unused 
merchandise  drawback  (19  U.S.C. 
1313(j)(2)),  means  physical  or 
operational  control  of  the  merchandise, 
including  ownership  while  in  bailment, 
in  leased  facilities,  in  transit  to,  or  in 
any  other  manner  under  the  operational 
control  of,  the  party  claiming  drawback. 

(t)  Records.  Records  include,  but  are 
not  limited  to,  statements,  declarations, 
documents  and  electronically  generated 
or  machine  readable  data)  which  pertain 
to  the  filing  of  a  drawback  claim  or  to 
the  information  contained  in  the  records 
required  by  Chapter  4  of  Title  19, 
United  States  Code,  in  connection  with 
the  filing  of  a  drawback  claim  and 


which  are  normally  kept  in  the  ordinary 
course  of  business  (see  19  U.S.C.  1508). 

(u)  Relative  value.  Relative  value 
means  the  value  of  a  product  divided  by 
the  total  value  of  all  products  which  are 
necessarily  manufactured  or  produced 
concurrently  in  the  same  operation. 
Relative  value  is  based  on  the  market 
value,  or  other  value  approved  by 
Customs,  of  each  such  product 
determined  ts  of  the  time  it  is  first 
separated  in  the  manufacturing  or^ 
production  process.  Market  value  is 
generally  measured  by  the  selling  price, 
not  including  any  packaging, 
transportation,  or  other  identifiable 
costs,  which  accrue  after  the  product 
itself  is  processed.  Drawback  law 
requires  the  apportionment  of  drawback 
to  each  such  product  based  on  its 
relative  value  at  the  time  of  separation. 

(v)  Schedule.  A  schedule  means  a 
document  filed  by  a  drawback  claimant, 
under  §  313(a)  or  (b),  as  amended  (19 
U.S.C.  1313(a)  or  (b)),  showing  the 
quantity  of  imported  or  substituted 
merchandise  used  in  or  appearing  in 
each  article  exported  or  destroyed  for 
drawback. 

(w)  Specific  manufacturing  drawback 
ruling.  A  specific  manufacturing 
drawback  ruling  means  a  letter  of 
approval  issued  by  Customs 
Headquarters  in  response  to  an 
application,  by  a  manufacturer  or 
producer  for  a  ruling  on  a  specific 
manufacturing  or  production  operation 
for  drawback,  as  described  in  the  format 
used.  Synopses  of  approved  specific 
manufacturing  drawback  rulings  are 
published  in  the  Customs  Bulletin  with 
each  synopsis  being  published  under  an 
identifying  Treasury  Decision.  Specific 
manufacturing  drawback  rulings  are 
subject  to  the  provisions  in  part  177  of 
this  chapter. 

(x)  Substituted  merchandise  or 
articles.  Substituted  merchandise  or 
articles  means  merchandise  or  articles 
that  may  be  substituted  under  19  U.S.C. 
1313(b).  1313(j)(2).  or  1313(p)  as 
follows: 

(1)  Under  §  1313(b),  substituted 
merchandise  must  be  of  the  same  kind 
and  quality  as  the  imported  designated 
merchandise  or  drawback  product,  that 
is,  the  imported  designated  merchandise 
or  drawback  products  and  the 
substituted  merchandise  must  be 
capable  of  being  used  interchangeably 
in  the  manufacture  or  production  of  the 
exported  or  destroyed  articles  with  no 
substantial  change  in  the  manufacturing 
or  production  process; 

(2)  Under  §  1313(j)(2),  substituted 
merchandise  must  be  commercially 
interchangeable  with  the  imported 
designated  merchandise;  and 


(3)  Under  §  I313(p),  a  substituted 
article  must  be  of  the  same  kind  and 
quality  as  the  qualified  article  for  which 
it  is  substituted,  that  is,  the  articles  must 
be  commercially  interchangeable  or 
described  in  the  same  8-digit  HTSUS 
tariff  classification. 

(y)  Verification.  Verification  means 
the  examination  of  any  and  all  records, 
maintained  by  the  claimant,  or  any 
party  involved  in  the  drawback  process, 
which  are  required  by  the  appropriate 
Customs  officer  to  render  a  meaningful 
recommendation  concerning  the 
drawback  claimant's  conformity  to  the 
law  and  regulations  and  the 
determination  of  supportability, 
correctness,  and  validity  of  the  specific 
claim  or  groups  of  claims  being  verified. 

§191.3    Duties  and  fees  subject  or  not 
subject  to  drawback. 

(a)  Duties  subject  to  drawback 
include: 

(1)  All  ordinary  Customs  duties, 
including: 

(i)  Ehities  paid  on  an  entry,  or 
withdrawal  h-om  warehouse,  for 
consumption  for  which  liquidation  has 
become  final; 

(ii)  Estimated  duties  paid  on  an  entry, 
or  withdrawal  from  warehouse,  for 
consumption,  for  which  liquidation  has 
not  become  final,  subject  to  the 
conditions  and  requirements  of 
§  191.81(b)  of  this  subpart; 

(iii)  Tenders  of  duties  after  liquidation 
of  the  entry,  or  withdrawal  from 
warehouse,  for  consumption  for  which 
the  duties  are  paid,  subject  to  the 
conditions  and  requirements  of 
§  191.81(c)  of  this  part,  including: 

(A)  Voluntary  tenders  (for  purposes  of 
this  section,  a  "voluntary  tender"  is  a 
payment  of  duties  on  imported 
merchandise  in  excess  of  duties 
included  in  the  liquidation  of  the  entry, 
or  withdrawal  from  warehouse,  for 
consumption,  provided  that  the 
liquidation  has  become  final  and  that 
the  other  conditions  of  this  section  and 
§  191.81  of  this  part  are  met); 

(B)  Tenders  oi  duties  in  connection 
with  notices  of  prior  disclosure  under 
19  U.S.C.  1592(c)(4);  and 

(C)  Duties  restored  under  19  U.S.C. 
1592(d). 

(2)  Marking  duties  assessed  under 

§  304(c).  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1304(c));  and, 

(3)  Internal  revenue  taxes  which 
attach  upon  importation  (see  §  101. l(i) 
of  this  chapter). 

(b)  Duties  and  fees  not  subject  to 
drawback  include: 

(1)  Harbor  maintenance  fee  (see 
§  24.24  of  this  chapter); 

(2)  Merchandise  processing  fee  (see 
§  24.23  of  this  chapter);  and 
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(3)  Antidumping  and  countervailing 
duties  on  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  23, 
1988. 

(c)  No  drawback  shall  be  allowed 
when  the  identified  merchandise,  the 
designated  imported  merchandise,  or 
the  substituted  other  merchandise 
(when  applicable),  consists  of  an 
agricultural  product  which  is  duty-paid 
at  the  over-quota  rate  of  duty 
established  imder  a  tariff-rate  quota, 
except  that: 

(1)  Agricultural  products  as  described 
in  this  paragraph  are  eligible  for 
drawback  under  19  U.S.C.  1313(j)(l); 
and 

(2)  Tobacco  otherwise  meeting  the 
description  of  agricultural  products  in 
this  paragraph  is  eligible  for  drawback 
imder  19  U.S.C.  1313(j)(l)  or  19  U.S.C. 
1313(a). 

{191.4    Merchandise  In  wtiich  a  U.S. 
Qovamment  interest  exists. 

(a)  Restricted  meaning  of  Government. 
A  U.S.  Government  instrumentality 
operating  with  nonappropriated  fimds  is 
considered  a  Government  entity  within 
the  meaning  of  this  section. 

(b)  Allowance  of  drawback.  If  the 
merchandise  is  sold  to  the  U.S. 
Government,  drawback  shall  be 
available  only  to  the: 

(1)  Department,  branch,  agency,  or 
instrumentality  of  the  U.S.  Government 
which  purchased  it;  or 

(2)  Supplier,  or  any  of  the  parties 
specified  in  §  191.82  of  this  part, 
provided  the  claim  is  supported  by 
documentation  signed  by  a  proper 
officer  of  the  department,  branch, 
agency,  or  instrumentality  concerned 
certifying  that  the  right  to  drawback  was 
reserved  by  the  supplier  or  other  parties 
with  the  knowledge  and  consent  of  the 
department,  branch,  agency,  or 
instrumentality. 

(c)  Bond.  No  bond  shall  be  required 
when  a  United  States  Government  entity 
claims  drawback. 

§191.5    Guantanamo  Bay,  insular 
possessions,  trust  territories. 

Guantanamo  Bay  Naval  Station  shall 
be  considered  foreign  territory  for 
drawback  purposes  and,  accordingly, 
drawback  may  be  permitted  on  articles 
shipped  there.  Under  19  U.S.C.  1313, 
drawback  of  Customs  duty  is  not 
allowed  on  articles  shipped  to  Puerto 
Rico,  the  U.S.  Virgin  Islands,  American 
Samoa,  Wake  Island,  Midway  Islands, 
Kingman  Reef,  Guam,  Canton  Island, 
Enderbury  Island,  Johnston  Island,  or 
Palmyra  Island. 


§191.6    Authority  to  sign  drawtMCic 
documents. 

(a)  Dociunents  listed  in  paragraph  (b) 
of  this  section  shall  be  signed  only  by 
one  of  the  following: 

(1)  The  president,  a  vice-president, 
secretary,  treasurer,  or  any  other 
employee  legally  authorized  to  bind  the 
corporation; 

(2)  A  full  partner  of  a  partnership; 

(3)  The  owmer  of  a  sole 
proprietorship; 

(4)  Any  onployee  of  the  business 
entity  with  a  power  of  attorney; 

(5)  An  individual  acting  on  his  or  her 
own  behalf;  or 

(6)  A  licensed  Customs  broker  with  a 
power  of  attorney. 

(b)  The  following  docimients  require 
execution  in  accordance  with  paragraph 
(a)  of  this  section: 

(1)  Drawback  entries; 

(2)  Certificates  of  delivery; 

(3)  Certificates  of  manufacture  and 
delivery; 

(4)  Notices  of  Intent  to  Export, 
Destroy,  or  Return  Merchandise  for 
Purposes  of  E>rawback; 

(5)  Certifications  of  exporters  on  bills 
of  lading  or  evidence  of  exportation  (see 
§§  191.28  and  191.82  of  this  part);  and 

(6)  Abstracts,  schedules  and  extracts 
from  monthly  abstracts  if  not  included 
as  part  of  a  drawback  claim. 

(c)  The  following  documents  (see  also 
part  177  of  this  chapter)  may  be 
executed  by  one  of  the  persons 
described  in  paragraph  (a)  of  this 
section  or  by  any  other  individual 
legally  authorized  to  bind  the  person  (or 
entity)  for  whom  the  document  is 
executed: 

(1)  A  letter  of  notification  of  intent  to 
operate  imder  a  general  manufacturing 
drawback  ruling  under  §  191.7  of  this 
part; 

(2)  An  application  for  a  specific 
manufacturing  drawback  ruling  under 
§191.8  of  this  part; 

(3)  A  request  for  a  nonbinding 
predetermination  of  commercial 
interchangeability  under  §  191.32(c)(2) 
of  this  part; 

(4)  An  application  for  waiver  of  prior 
notice  under  §  191.91  of  this  part; 

(5)  An  application  for  approval  of 
accelerated  pajmient  of  drawback  under 
§  191.92  of  this  part;  and 

(6)  An  application  for  certification  in 
the  Drawback  Compliance  Program 
under  §  191.93  of  this  part. 

§  191.7    General  manufacturing  drawbacic 
ruling. 

(a)  Purpose;  eligibility.  General 
manufacturing  drawback  rulings  are 
designed  to  simplify  drawback  for 
certain  common  manufacturing 
operations  but  do  not  preclude  or  limit 


the  use  of  applications  for  specific 
manufacturing  drawback  rulings  (see 
§  191.8).  A  manufactiu^r  or  producer 
engaged  in  an  operation  that  falls  within 
a  published  general  manufactiu-ing 
drawback  ruling  may  submit  a  letter  of 
notification  of  intent  to  operate  under 
that  general  ruling.  Where  a  separately- 
incorporated  subsidiary  of  a  parent 
corporation  is  engaged  in  manufacture 
or  production  for  drawback,  the 
subsidiary  is  the  proper  party  to  submit 
the  letter  of  notification,  and  cannot 
operate  under  a  letter  of  notification 
submitted  by  the  parent  corporation. 

(b)  Procedures.  (1)  Publication. 
General  manufacturing  drawback 
rulings  are  contained  in  appendix  A  to 
this  part.  As  deemed  necessary  by 
Customs,  new  general  manufacturing 
drawback  rulings  will  be  issued  as 
Treasiuy  Decisions  and  added  to  the 
appendix  thereafter. 

(2)  Submission,  (i)  Where  filed.  Letters 
of  notification  of  intent  to  operate  imder 
a  general  manufacturing  drawback 
ruling  shall  be  submitted  to  any 
drawback  office  where  drawback  entries 
will  be  filed  and  liquidated,  provided 
that  the  general  manufacturing 
drawback  ruling  will  be  followed 
without  variation.  If  there  is  any 
variation  in  the  general  manufacturing 
drawback  ruling,  the  manufacturer  or 
producer  shall  apply  for  a  specific 
manufacturing  drawback  ruling  under 

§  191.8  of  this  subpart. 

(ii)  Copies.  Letters  of  notification  of 
intent  shall  be  submitted  in  duplicate 
unless  claims  are  to  be  filed  at  more 
than  one  drawback  office,  in  which  case 
one  additional  copy  of  the  letter  of 
notification  shall  be  filed  for  each 
additional  oRlce.  Upon  issuance  of  a 
letter  of  acknowledgment  (paragraph 
(c)(1)  of  this  section),  the  drawback 
office  with  which  the  letter  of 
notification  is  submitted  shall  forward 
the  additional  copy  to  such  additional 
office(s).  with  a  copy  of  the  letter  of 
acknowledgment. 

(3)  Information  required.  Each 
manufacturer  or  producer  submitting  a 
letter  of  notification  of  intent  to  operate 
under  a  general  manufacturing 
drawback  ruling  under  this  section  must 
provide  the  following  specific  detailed 
information: 

(i)  Name  and  address  of  manufacturer 
or  producer  (if  the  manufacturer  or 
producer  is  a  separately-incorporated 
subsidiary  ofa  corporation,  the 
subsidiary  corporation  must  submit  a 
letter  of  notification  in  its  own  name); 

(ii)  In  the  case  of  a  business  entity,  the 
names  of  the  persons  listed  in 
§  191.6(a)(1)  through  (6)  who  will  sign 
drawback  documents; 
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(iii)  Locations  of  the  factories  which 
will  operate  under  the  letter  of 
notification; 

(iv)  Identity  (by  T.D.  number  and  title) 
of  the  general  manufacturing  drawback 
ruling  under  which  the  manufacturer  or 
producer  will  operate; 

(v)  Description  of  the  merchandise 
and  articles,  unless  speciHcally 
described  in  the  general  manufacturing 
drawback  ruling; 

(vi)  Description  of  the  manufacturing 
or  production  process,  imless 
specifically  described  in  the  general 
manufacturing  drawback  ruling; 

(vii)  Basis  of  claim  used  for 
calculating  drawback;  and 

(viii)  IRS  (Internal  Revenue  Service) 
number  (with  suffix)  of  the 
manufacturer  or  producer. 

(c)  Review  ana  action  by  Customs. 
The  drawback  offlce  to  which  the  letter 
of  notification  of  intent  to  operate  under 
a  general  manufacturing  drawback 
ruling  was  submitted  shall  review  the 
letter  of  notification  of  intent. 

(1)  Acknowledgment.  The  drawback 
office  shall  promptly  issue  a  letter  of 
acknowledgment,  acknowledging 
receipt  of  the  letter  of  intent  and 
authorizing  the  person  to  operate  under 
the  identified  general  manufacturing 
drawback  ruling,  subject  to  the 
requirements  and  conditions  of  that 
general  manufacturing  drawback  ruling 
and  the  law  and  regulations,  to  the 
person  who  submitted  the  letter  of 
notification  if: 

(i)  The  letter  of  notification  is 
complete  (i.e.,  containing  the 
information  required  in  paragraph  (b)(3) 
of  this  section); 

(ii)  The  general  manufacturing 
drawback  ruling  identified  by  the 
manufacturer  or  producer  is  applicable 
to  the  manufacturing  or  production 
process; 

(iii)  The  general  manufacturing 
drawback  ruhng  identified  by  the 
manufacturer  or  producer  is  followed 
without  variation;  and 

(iv)  The  described  manufacturing  or 
production  process  is  a  manufacture  or 
production  under  §  191.2(q)  of  this 
subpart. 

(2)  Computer-generated  number.  With 
the  letter  of  acknowledgment  the 

.  drawback  office  shall  include  the 
unique  computer-generated  number 
assigned  to  the  acknowledgment  of  the 
letter  of  notification  of  intent  to  operate. 
This  number  must  be  stated  when  the 
person  files  manufacturing  drawback 
claims  with  Customs  under  the  general 
manufacturing  drawback  ruling. 

(3)  Non-conforming  letters  of 
notification  of  intent.  If  the  letter  of 
notification  of  intent  to  operate  does  not 
meet  the  requirements  of  paragraph 


(c)(1)  of  this  section  in  any  respect,  the 
drawback  office  shall  promptly  and  in 
writing  specifically  advise  Uie  person  of 
this  fact  and  why  fiiis  is  so.  A  letter  of 
notification  of  intent  to  operate  which  is 
not  acknowledged  may  be  resubmitted 
to  the  drawback  office  with  which  it 
was  initially  submitted  with 
modifications  and/or  explanations 
addressing  the  reasons  given  for  non- 
acknowledgment,  or  the  matter  may  be 
referred  (by  letter  from  the  manufacturer 
or  producer)  to  Customs  Headquarters 
(Attention:  Duty  and  Refund 
Determination  Branch,  Office  of 
Regulations  and  Rulings). 

(d)  Duration.  Acknowledged  letters  of 
notification  under  this  section  shall 
remain  in  effect  under  the  same  terms 
as  provided  for  in  §  191.8(h)  for  specific 
manufacturing  drawback  rulings. 

$191.8    SpecHic  manufacturing  drawtMCk 
ruling. 

(a)  Applicant.  Unless  operating  under 
a  general  manufacturing  drawback 
ruling  (see  §  191.7),  each  manufacturer 
or  producer  of  articles  intended  to  be 
claimed  for  drawback  shall  apply  for  a 
specific  manufacturing  drawback  ruling. 
Where  a  separately-incorporated 
subsidiary  of  a  parent  corporation  is 
engaged  in  manufactvu«  or  production 
for  drawback,  the  subsidiary  is  the 
proper  party  to  apply  for  a  specific 
manufacturing  drawback  ruling,  and 
cannot  operate  under  any  specific 
manufacturing  drawback  ruling 
approved  in  favor  of  the  parent 
corporation. 

(b)  Sample  application.  Sample 
formats  for  apphcatlons  for  specific 
manufacturing  drawback  rulings  are 
contained  in  appendix  B  to  this  part. 

(c)  Content  of  application.  The 
application  of  each  manufacturer  or 
producer  shall  include  the  following 
information  as  applicable: 

(1)  Name  and  address  of  the 
applicant; 

(2)  Internal  Revenue  Service  (IRS) 
number  (with  suffix)  of  the  appUcant; 

(3)  Description  of  the  type  of  business 
in  which  engaged; 

(4)  Description  of  the  manufacturing 
or  production  process,  which  shows 
how  the  designated  and  substituted 
merchandise  are  used  to  make  the 
article  that  is  to  be  exported  or 
destroyed; 

(5)  In  the  case  of  a  business  entity,  the 
names  of  persons  Usted  in  §  191.6(a)(1) 
through  (6)  who  will  sign  drawback 
documents; 

(6)  Description  of  the  imported 
merchandise  including  specifications; 

(7)  Description  of  the  exported  article; 

(8)  Basis  of  claim  for  calculating 
manufacturing  drawback; 


(9)  Summary  of  the  records  kept  to 
support  claims  for  drawback;  and 

(10)  Identity  and  address  of  the 
recordkeeper  if  other  than  the  claimant. 

(d)  Submission.  An  application  for  a 
specific  manu&cturing  (hawback  ruling 
shall  be  submitted,  in  triplicate,  to 
Customs  Headquarters  (Attention:  Duty 
and  Refund  Determination  Branch, 
Office  of  Regulations  and  Rulings).  If 
drawback  claims  are  to  be  filed  under 
the  ruling  at  more  than  one  drawback 
office,  one  additional  copy  of  the 
apphcation  shall  be  filed  with  Customs 
Headquarters  for  each  additional  office. 

(e)  Review  and  action  by  Customs. 
Customs  Headquarters  shall  review  the 
application  for  a  specific  manufacturing 
drawback  ruling. 

(1)  Approval.  If  consistent  with  the 
drawbw:k  law  and  regulations.  Customs 
Headquarters  shall  issue  a  letter  of 
approval  to  the  applicant  and  shall 
forward  1  copy  of  the  application  for  the 
specific  manu&cturing  drawback  ruling 
to  the  appropriate  drawback  office(s) 
with  a  copy  of  the  letter  of  approval. 
Synopses  of  approved  specific 
manufacturing  drawback  ruUngs  shall 
be  published  in  the  weekly  Customs 
Bulletin  with  each  synopsis  being 
published  under  an  identifying  Treasury 
Decision  (T.D.).  Each  specific 
manufacturing  drawback  ruling  shall  be 
assigned  a  unique  computer-generated 
manufacturing  number  which  shall  be 
included  in  the  letter  of  approval  to  the 
applicant  from  Customs  Headquarters, 
appears  in  the  published  synopsis,  and 
must  be  used  when  filing  manufacturing 
drawback  claims  with  Customs. 

(2)  Disapproval.  If  not  consistent  with 
the  drawback  law  and  regulations. 
Customs  Headquarters  shall  promptly 
and  in  writing  inform  the  applicant  that 
the  application  cannot  be  approved  and 
shall  specifically  advise  the  applicant 
why  this  is  so.  A  disapproved 
application  may  be  resubmitted  with 
modifications  and/or  explanations 
addressing  the  reasons  given  for 
disapproval,  or  the  disapproval  may  be 
appealed  to  Customs  Headquarters 
(Attention:  Director,  International  Trade 
Compliance  Division). 

(f)  Schedules  and  supplemental 
schedules.  When  an  application  for  a 
specific  manufacturing  drawback  ruling 
states  that  drawback  is  to  be  based  upon 
a  schedule  filed  by  the  manufacturer  or 
producer,  the  schedule  will  be  reviewed 
by  Customs  Headquarters.  The 
application  may  include  a  request  for 
authorization  for  the  filing  of 
supplemental  schedules  with  the 
drawback  office  where  claims  are  filed. 

(g)  Procedure  to  modify  a  specific 
manufacturing  drawback  ruling.  (1) 
Supplemental  application.  Except  as 
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provided  for  limited  modifications  in 
paragraph  (g)(2)  of  this  section,  a 
manufacturer  or  producer  desiring  to 
modify  an  existing  specific 
manufacturing  drawback  ruling  shall 
submit  a  supplemental  application  for 
such  a  ruling  to  Customs  Headquarters 
(Attention:  Duty  and  Refund 
Determination  Branch,  Office  of 
Regulations  and  Rulings).  Such  a 
supplemental  application  may,  at  the 
discretion  of  the  manufacturer  or 
producer,  be  in  the  form  of  the  original 
application,  or  it  may  identify  the 
specific  manufacturing  drawback  ruling 
to  be  modified  (by  T.D.  number  and 
unique  computer-generated  number) 
and  include  only  those  paragraphs  of 
the  application  to  be  modified,  with  a 
statement  that  all  other  paragraphs  are 
unchanged  and  are  incorporated  by 
reference  in  the  supplemental 
application. 

(2)  Limited  modifications,  (i)  A 
supplemental  application  for  a  specific 
manufacturing  drawback  ruling  shall  be 
submitted  to  tiie  drawback  office(s) 
where  claims  are  filed  if  the 
modifications  are  limited  to: 

(A)  The  location  of  a  factory,  or  the 
addition  of  one  or  more  factories  where 
the  methods  followed  and  records 
maintained  are  the  same  as  those  at 
another  factory  operating  under  the 
existing  specific  manufacturing 
drawback  ruling  of  the  manufacturer  or 
producer; 

(B)  The  succession  of  a  sole 
proprietorship,  partnership  or 
corporation  to  the  operations  of  a 
manufactiuer  or  producer; 

(C)  A  change  in  name  of  the 
manufacturer  or  producer; 

(D)  A  change  in  the  persons  who  will 
sign  drawback  documents  in  the  case  of 
a  business  entity; 

(E)  A  change  in  the  basis  of  claim 
used  for  calculating  drawback; 

(F)  A  change  in  the  decision  to  use  or 
not  to  use  an  agent  under  §  191.9  of  this 
chapter,  or  a  change  in  the  identity  of 
an  agent  under  that  section; 

(G)  A  change  in  the  drawback  office 
where  claims  will  be  filed  under  the 
ruling  (see  paragraph  (g)(2)(iii)  of  this 
section);  or 

(H)  Any  combination  of  the  foregoing 
changes. 

(ii)  A  limited  modification,  as 
provided  for  in  this  paragraph,  shall 
contain  only  the  modifications  to  be 
made,  in  addition  to  identifying  the 
specific  manufactiu-ing  drawback  ruling 
and  being  signed  by  an  authorized 
person.  To  effect  a  limited  modification, 
the  manufacturer  or  producer  shall  file 
with  the  drawback  office(s)  where 
claims  are  filed  (with  a  copy  to  Customs 
Headquarters,  Attention,  Duty  and 


Refund  Determination  Branch,  Office  of 
Regulations  and  Rulings)  a  letter  stating 
the  modifications  to  be  made.  The 
drawback  office  shall  promptly 
acknowledge,  in  writing,  acceptance  of 
the  limited  modifications,  with  a  copy 
to  Customs  Headquarters,  Attention, 
Duty  and  Refund  Determination  Branch, 
Office  of  Regulations  and  Rulings. 

(iii)  To  effect  a  change  in  the 
drawback  office  where  claims  will  be 
filed,  the  manufacturer  or  producer 
shall  file  with  the  new  drawback  office 
where  claims  will  be  filed,  a  written 
application  to  file  claims  at  that  office, 
with  a  copy  of  the  application  and 
approval  letter  under  which  claims  are 
currently  filed.  The  manufacturer  or 
producer  shall  provide  a  copy  of  the 
written  application  to  file  claims  at  the 
new  drawback  office  to  the  drawback 
office  where  claims  are  currently  filed. 

(h)  Duration.  Subject  to  19  U.S.C. 
1625  and  part  177  of  this  chapter,  a 
specific  manufactiuing  drawback  ruling 
under  this  section  shall  remain  in  effiect 
indefinitely  imless: 

(1)  No  drawback  claim  or  certificate  of 
manufactiire  and  delivery  is  filed  under 
the  ruling  for  a  period  of  5  years  and 
notice  of  termination  is  published  in  the 
Customs  Bulletin;  or 

(2)  The  manufacturer  or  producer  to 
whom  approval  of  the  ruling  was  issued 
files  a  request  to  terminate  the  ruling,  in 
writing,  with  Customs  Headquarters. 

§191.9    AgwKy. 

(a)  General.  An  owner  of  the 
identified  merchandise,  the  designated 
imported  merchandise  and/or  the 
substituted  other  merchandise  that  is 
used  to  produce  the  exported  articles 
may  employ  another  person  to  do  part, 
or  all,  of  the  manufacture  or  production 
under  19  U.S.C.  1313(a)  or  (b)  and 

§  191. 2(q)  of  this  subpart.  For  purposes 
of  this  section,  such  owner  is  the 
principal  and  such  other  person  is  the 
agent.  Under  19  U.S.C.  1313(b).  the 
principal  shall  be  treated  as  the 
manufacturer  or  producer  of 
merchandise  used  in  manufacture  or 
production  by  the  agent.  The  principal 
must  be  able  to  establish  by  its 
manufacturing  records,  the 
manufacturing  records  of  its  agent(s),  or 
the  manufacturing  records  of  both  (or 
all)  parties,  compliance  with  all 
requirements  of  this  part  (see,  in 
particular,  §  191.26  of  this  part). 

(b)  Requirements.  (1)  Contract.  The 
manufacturer  must  establish  that  it  is 
the  principal  in  a  contract  between  it 
and  its  agent  who  actually  does  the 
work  on  either  the  designated  or 
substituted  merchandise,  or  both,  for  the 
principal.  The  contract  must  include: 


(i)  Terms  of  compensation  to  show 
that  the  relationship  is  an  agency  rather 
than  a  sale; 

(ii)  How  transfers  of  merchandise  and 
articles  will  be  recorded  by  the 
principal  and  its  agent; 

(iii)  The  work  to  oe  performed  on  the 
merchandise  by  the  agent  for  the 
principal; 

(iv)  The  degree  of  control  that  is  to  be 
exercised  by  the  principal  over  the 
agent's  performance  of  woriiL; 

(v)  The  party  who  is  to  bear  the  risk 
of  loss  on  the  merchandise  while  it  is  in 
the  agent's  custody;  and 

(vi)  The  period  that  the  contract  is  in 
effect. 

(2)  Ownership  of  the  merchandise  by 
the  principal.  The  records  of  the 
principal  and/or  the  agent  must 
establish  that  the  principal  had  legal 
and  equitable  title  to  the  merchandise 
before  receipt  by  the  agent.  The  right  of 
the  agent  to  assert  a  lien  on  the 
merchandise  for  work  performed  does 
not  derogate  the  principal's  ownership 
interest  imder  this  section. 

(3)  Sales  prohibited.  "The  relationship 
between  the  principal  and  agent  must 
not  be  that  of  a  seller  and  buyer.  If  the 
parties'  records  show  that,  with  respect 
to  the  merchandise  that  is  the  subject  of 
the  principal-agent  contract,  the 
merchandise  is  sold  to  the  agent  by  the 
principal,  or  the  articles  manufactured 
by  the  agent  are  sold  to  the  principal  by 
the  agent,  those  records  are  inadequate 
to  establish  existence  of  a  principal- 
agency  relationship  under  this  section. 

(c)  Specific  manufacturing  dravt^ck 
rulings;  general  manufacturing 
drawback  rulings.  (1)  Owner.  An  owner 
who  intends  to  operate  under  the 
principal-agent  procedures  of  this 
section  must  state  that  intent  in  any 
letter  of  notification  of  intent  to  operate 
under  a  general  manufacturing 
drawback  ruling  filed  imder  §  191.7  of 
this  subpart  or  in  any  application  for  a 
specific  manufacturing  drawback  ruling 
filed  imder  §  191.8  of  this  subpart. 

(2)  Agent.  Each  agent  operating  under 
this  section  must  have  filed  a  letter  of 
notification  of  intent  to  operate  under  a 
general  manufacturing  drawback  ruling 
(see  §  191.7),  for  an  agent,  covering  the 
articles  manufactured  or  produced,  or 
have  obtained  a  specific  manufacturing 
drawback  ruling  (see  §  191.8),  as 
appropriate. 

(d)  Certificate;  Drawback  entry; 
Certificate  of  manufacture  and  delivery. 
(1)  Contents  of  certificate;  when  filing 
not  required.  Principals  and  agents 
operating  under  this  section  are  not 
required  to  file  a  certificate  of  delivery 
(for  the  merchandise  transferred  from 
the  principal  to  the  agent)  or  a 
certificate  of  manufacture  and  delivery 
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(for  the  articles  transferred  firom  the 
agent  to  the  principal).  The  principal  for 
whom  processing  is  conducted  under 
this  section  shall  file,  with  any 
drawback  claim  or  certiHcate  of 
manufacture  and  delivery  based  on  an 
article  manufactured  or  produced  under 
the  principal-agent  procedures  in  this 
section,  a  certificate,  subject  to  the 
recordkeeping  requirements  of  §§  191.15 
of  this  subpart  and  191.26  of  this  part, 
certifying  that  upon  request  by  Customs 
it  can  establish  the  following: 

(i)  Quantity,  kind  and  quality  of 
merchandise  transferred  from  the 
principal  to  the  agent; 

(ii)  Date  of  transfer  of  the  merchandise 
from  the  principal  to  the  agent; 

(iii)  Date  of  manufacturing  or 
production  operations  performed  by  the 
agent; 

(iv)  Total  quantity  and  description  of 
merchandise  appearing  in  or  used  in 
manufacturing  or  production  operations 
performed  by  the  agent; 

(v)  Total  quantity  and  description  of 
articles  produced  in  manufacturing  or 
production  operations  performed  by  the 
agent; 

(vi)  Quantity,  kind  and  quality  of 
articles  transferred  from  the  agent  to  the 
principal;  and 

(vii)  Date  of  transfer  of  the  articles 
ht>m  the  agent  to  the  principal. 

(2)  Blanket  certificate.  The  certificate 
required  under  paragraph  (d)(1)  of  this 
section  may  be  a  blanket  certificate  for 
a  particular  kind  and  quality  of 
merchandise  for  a  stated  period. 

§191.10    Certificate  of  cMlvery. 

(a)  Purpose;  when  required.  A  party 
who:  imports  and  pays  duty  on 
imported  merchandise;  receives 
imported  merchandise;  in  the  case  of  19 
U.S.C.  1313(j)(2),  receives  imported 
merchandise,  commercially 
interchangeable  merchandise,  or  any 
combination  of  imported  and 
commercially  interchangeable 
merchandise;  or  receives  an  article 
manufactured  or  produced  under  19 
U.S.C.  1313(a)  and/or  (b):  may  transfer 
such  merchandise  or  manufactured 
article  to  another  party.  The  party  shall 
record  this  transfer  by  preparing  and 
issuing  in  favor  of  such  other  party  a 
certificate  of  delivery,  certified  by  the 
importer  or  other  party  through  whose 
possession  the  merchandise  or 
manufactured  article  passed  (see 
paragraph  (c)  of  this  section).  A 
certificate  of  delivery  issued  with 
respect  to  the  delivered  merchandise  or 
article: 

(1)  Documents  the  transfer  of  that 
merchandise  or  article; 


(2)  Identifies  such  merchandise  or 
article  as  being  that  to  which  a  potential 
right  to  drawback  exists;  and 

(3)  Assigns  such  right  to  the  transferee 
(see  §191.82  of  this  part). 

(b)  Required  information.  The 
certificate  of  delivery  must  include  the 
following  information: 

(1)  The  party  to  whom  the 
merchandise  or  articles  are  delivered; 

(2)  Date  of  delivery; 

(3)  Import  entry  niunber; 

(4)  Quantity  defivered; 

(5)  Total  duty  paid  on,  or  attributable 
to,  the  delivered  merchandise; 

(6)  Date  certificate  was  issued; 

(7)  Date  of  importation; 

(8)  Port  where  import  entry  filed; 

(9)  Person  from  wnom  received; 

(10)  Description  of  the  merchsmdise 
delivered; 

(11)  The  trrSUS  number  with  a 
minimum  of  6  digits,  for  the  designated 
imported  merchandise  (such  HTSUS 
number  shall  be  from  the  entry 
summary  and  other  entry 
documentation  for  the  merchandise 
unless  the  issuer  of  the  certificate  of 
delivery  received  the  merchandise 
under  another  certificate  of  delivery,  or 
a  certificate  of  manufactiu^  and 
delivery,  in  which  case  such  HTSUS 
number  shall  be  from  the  other 
certificate);  and 

(12)  If  the  merchandise  transferred  is 
substituted  for  the  designated  imported 
merchandise  under  19  U.S.C.  1313(j)(2), 
the  HTSUS  or  Schedule  B  commodity 
ULunber,  with  a  minimum  of  6  digits. 

(c)  Intermgdiate  transfer.  (1)  Imported 
merchandise.  If  the  imported 
merchandise  was  not  delivered  directly 
from  the  importer  to  the  manufacturer, 
or  from  the  importer  to  the  exporter  (or 
destroyer),  each  intermediate  transfer  of 
the  imported  merchandise  shall  be 
documented  by  means  of  a  certificate  of 
delivery  issued  in  favor  of  the  receiving 
party,  and  certified  by  the  person 
through  whose  possession  the 
merchandise  passed. 

(2)  Manufactured  article.  If  the  article 
manufactured  or  produced  under  19 
U.S.C.  1313  (a)  or  (b)  is  not  delivered 
directly  from  the  manufactiu^r  to  the 
exporter  (or  destroyer),  each  transfer 
after  the  transfer  from  the  manufacturer 
(which  shall  be  documented  by  means 
of  a  certificate  of  manufacture  and 
delivery)  shall  be  documented  by  means 
of  a  certificate  of  delivery,  issued  in 
favor  of  the  receiving  party,  and 
certified  by  the  person  through  whose 
possession  the  article  passed. 

(d)  Retention  period;  supporting 
records.  Records  supporting  the 
information  required  on  the 
certificate(s)  of  delivery,  as  listed  in 
paragraph  (b)  of  this  section,  must  be 


retained  by  the  issuing  party  for  3  years 
from  the  date  of  payment  of  the  related 
claim  or  longer  period  if  required  by  law 
(see  19  U.S.C.  1508(c)(3)). 

(e)  Retention;  submission  to  Customs. 
The  certificate  of  delivery  shall  be 
retained  by  the  party  to  whom  the 
merchandise  or  article  covered  by  the 
certificate  was  delivered.  Customs  may 
request  the  certificate  from  the  claimant 
for  the  drawback  claim  based  upon  the 
certificate  (see  §§191.51. 191.52).  If  the 
certificate  is  remiested  by  Customs,  but 
is  not  provided  by  the  claimant,  the  part 
of  the  drawback  claim  dependent  on 
that  certificate  will  be  denied. 

(f)  Warehouse  transfer  and 
withdrawals.  The  person  in  whose  name 
merchandise  is  withdrawn  from  a 
bonded  warehotise  shall  be  considered 
the  importer  for  drawback  purposes.  No 
certificate  of  delivery  is  required 
covering  prior  transfers  of  merchandise 
while  in  a  bonded  warehouse. 

{191.11    Tradeoff. 

(a)  Exchanged  merchandise.  To 
comply  with  §§  191.21  and  191.22  of 
this  part,  the  use  of  domestic 
merchandise  taken  in  exchange  for 
imported  merchandise  of  the  same  kind 
and  quality  (as  defined  in  §  191. 2(s)  of 
this  part  for  purposes  of  19  U.S.C. 
1313(b))  shall  be  treated  as  use  of  the 
imported  merchandise  if  no  certificate 
of  deUvery  is  issued  covering  the 
transfer  of  the  imported  merchandise. 
This  provision  shall  be  known  as 
tradeoff  and  is  authorized  by  §  313(k)  of 
the  Act,  as  amended  (19  U.S.C.  1313(k)). 

(b)  Requirements.  Tradeoff  must  occur 
between  two  separate  legal  entities  but 

it  is  not  necessary  that  the  entity 
exchanging  the  imported  merchandise 
be  the  importer  thereof.  In  addition, 
tradeoff  must  consist  of  an  exchange  of 
same  kind  and  quality  merchandise  and 
nothing  else  (the  exchange  may  be  of 
different  quantities  of  same  kind  and 
quality  merchandise,  but  may  not 
involve  the  payment  or  receipt  of  cash 
payments  or  other  than  same  kind  and 
quaUty  merchandise).  If  the  quantities  of 
merchandise  exchanged  are  different, 
the  lesser  quantity  shall  be  the  quantity 
available  for  drawback.  If  the  quantity  of 
domestic  merchandise  received  is 
greater  than  the  quantity  of  imported 
merchandise  exchanged,  the 
merchandise  identified  for  drawback 
shall  be  the  portion  of  the  domestic 
merchandise  equal  to  the  quantity  of 
imported  merchandise  which  is  first 
received. 

(c)  Application.  Each  would-be  user 
of  tradeoff,  except  those  operating  under 
an  approved  specific  manufacturing 
drawback  rulii^  covering  substitution, 
must  apply  to  the  Duty  and  Refund 
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Determination  Branch,  Office  of 
Regulations  and  Rulings,  Customs 
Headquarters,  for  a  determination  of 
whether  the  imported  and  domestic 
merchandise  are  of  the  same  kind  and 
quality.  For  those  users  manufacturing 
under  substitution  drawback,  this 
request  should  be  contained  in  the 
application  for  a  specific  manufactiuing 
drawback  ruling  (§  191.8).  For  those 
users  manufacturing  under  the  request 
should  be  made  by  a  separate  letter. 

§191.12    Claim  filed  under  incorrect 
provision. 

A  drawback  claim  filed  pursuant  to 
any  provision  of  a  general 
manufacturing  drawback  ruling 
(§  191.7),  §  313  of  the  Act,  as  amended 
(19  U.S.C.  1313)  may  be  deemed  filed 
pursuant  to  any  other  provision  thereof 
should  the  drawback  office  determine 
that  drawback  is  not  allowable  under 
the  provision  as  originally  filed,  but  that 
it  is  allowable  under  such  other 
provision.  To  be  allowable  under  such 
other  provision,  the  claim  must  meet 
each  of  the  requirements  of  such 
provision.  The  claimant  may  raise 
alternative  provisions  prior  to 
liquidation  or  by  protest. 

§  191.13    Packaging  materials. 

Drawback  of  duties  is  provided  for  in 
§  313(q)  of  the  Act,  as  amended  {19 
U.S.C.  1313(q)),  on  imported  packaging 
material  when  used  to  package  or 
repackage  merchandise  or  articles 
exported  or  destroyed  pursuant  to 
§  313(a),  (b),  (c),  or  (j)  of  the  Act.  as 
amended  (19  U.S.C.  1313(a),  (b),  (c),  or 
(j)).  Drawback  is  payable  on  the 
packaging  material  pursuant  to  the 
particular  drawback  provision  to  which 
the  packaged  goods  themselves  are 
subject.  The  drawback  will  be  based  on 
the  duty,  tax  or  fee  paid  on  the 
importation  of  the  packaging  material. 
The  packaging  material  must  be 
separately  identified  on  the  claim,  and 
all  other  information  and  documents 
required  for  the  particular  drawback 
provision  under  which  the  claim  is 
made  shall  be  provided  for  the 
packaging  material. 

§  1 91 . 1 4    Identification  of  merchandise  or 
articles  by  accounting  method. 

(a)  General.  This  section  provides  for 
the  identification  of  merchandise  or 
articles  for  drawback  purposes  by  the 
use  of  accounting  methods.  This  section 
appHes  to  identification  of  merchandise 
or  articles  in  inventory  or  storage,  as 
well  as  identification  of  merchandise 
used  in  manufacture  or  production  (see 
§  191.2(h)  of  this  subpart).  This  section 
is  not  applicable  to  situations  in  which 
the  drawback  law  authorizes 


substitution  (substitution  is  allowed  in 
specified  situations  under  19  U.S.C. 
1313(b),  1313(j)(2),  1313(k),  and 
1313(p);  this  section  does  apply  to 
situations  in  these  subsections  in  which 
substitution  is  not  allowed,  as  well  as  to 
the  subsections  of  the  drawback  law 
under  which  no  substitution  is 
allowed).  When  substitution  is 
authorized,  merchandise  or  articles  may 
be  substituted  without  reference  to  this 
section,  under  the  criteria  and 
conditions  specifically  authorized  in  the 
statutory  and  regulatory  provisions 
providing  for  the  substitution. 

(b)  Conditions  and  criteria  for 
identification  by  accounting  method. 
Manufacturers,  producers,  claimants,  or 
other  appropriate  persons  may  identify 
for  drawback  purposes  lots  of 
merchandise  or  articles  under  this 
section,  subject  to  each  of  the  following 
conditions  and  criteria: 

(1)  The  lots  of  merchandise  or  articles 
to  be  so  identified  must  be  fungible  (see 
§191.2(o)  of  this  part); 

(2)  The  person  using  the  identification 
method  must  be  able  to  establish  that 
inventory  records  (for  example,  material 
control  records),  prepared  and  used  in 
the  ordinary  course  of  business,  account 
for  the  lots  of  merchandise  or  articles  to 
be  identified  as  being  received  into  and 
withdrawn  from  the  same  inventory. 
Even  if  merchandise  or  articles  are 
received  or  withdrawn  at  different 
geographical  locations,  if  such  inventory 
records  treat  receipts  or  withdrawals  as 
being  from  the  same  inventory,  those 
inventory  records  may  be  used  to 
identify  the  merchandise  or  articles 
under  this  section,  subject  to  the 
conditions  of  this  section.  If  any  such 
inventory  records  (that  is,  inventory 
records  prepared  and  used  in  the 
ordinary  course  of  business)  treat 
receipts  and  withdrawals  as  being  from 
different  inventories,  those  inventory 
records  must  be  used  and  receipts  into 
or  withdrawals  from  the  different 
inventories  may  not  be  accounted  for 
together.  If  imits  of  merchandise  or 
articles  can  be  specifically  identified 
(for  example,  by  serial  number),  the 
merchandise  or  articles  must  be 
specifically  identified  and  may  not  be 
identified  by  accounting  method,  unless 
it  is  established  that  inventory  records, 
prepared  and  used  in  the  ordinary 
course  of  business,  treat  the 
merchandise  or  articles  to  be  identified 
as  being  received  into  and  withdrawn 
from  the  same  inventory  (subject  to  the 
above  conditions); 

(3)  Unless  otherwise  provided  in  this 
section  or  specifically  approved  by 
Customs  (by  a  binding  ruling  under  part 
177  of  this  chapter),  all  receipts  (or 
inputs)  into  and  all  vtrithdrawals  from 


the  inventory  must  be  recorded  in  the 
accounting  record; 

(4)  The  records  which  support  any 
identification  method  under  this  section 
are  subject  to  verification  by  Customs 
(see  §191.61  of  this  part).  If  Customs 
requests  such  verification,  the  person 
using  the  identification  method  must  be 
able  to  demonstrate  how,  under 
generally  accepted  accounting 
procedures,  the  records  which  support 
the  identification  method  used  account 
for  all  merchandise  or  articles  in,  and  all 
receipts  into  and  withdrawals  from,  the 
inventory,  and  the  drawback  per  unit  for 
each  receipt  and  withdrawal:  and 

(5)  Any  accounting  method  which  is 
used  by  a  person  for  drawback  purposes 
under  this  section  must  be  used  without 
variation  with  other  methods  for  a 
period  of  at  least  one  year,  unless 
approval  is  given  by  Customs  for  a 
shorter  period. 

(c)  Approved  accounting  methods. 
The  following  accounting  methods  are 
approved  for  use  in  the  identification  of 
merchandise  or  eirticles  for  drawback 
purposes  under  this  section. 

(1)  First-in.  first-out  (FIFO),  (i) 
General.  The  FIFO  method  is  the 
method  by  which  fungible  merchandise 
or  articles  are  identified  by 
recordkeeping  on  the  basis  of  the  first 
merchandise  or  articles  received  into 
the  inventory.  Under  this  method, 
withdrawals  are  from  the  oldest  (first-in) 
merchandise  or  articles  in  the  inventory 
at  the  time  of  withdrawal. 

(ii)  Example.  If  the  beginning 
inventory  is  zero,  100  units  with  $1 
drawback  attributable  per  unit  are 
received  in  inventory  on  the  2nd  of  the 
month,  50  units  with  no  drawback 
attributable  per  unit  are  received  into 
inventory  on  the  5th  of  the  month,  75 
units  are  withdravm  for  domestic  (non- 
export)  shipment  on  the  10th  of  the 
month,  75  units  with  $2  drawback 
attributable  per  unit  are  received  in 
inventory  on  the  15th  of  the  month,  100 
units  are  withdrawn  for  export  on  the 
20th  of  the  month,  and  no  other  receipts 
or  withdrawals  occurred  in  the  month, 
the  drawback  attributable  to  the  100 
units  withdrawn  for  export  on  the  20th 
is  a  total  of  $75  (25  units  from  the 
receipt  on  the  2nd  with  $1  drawback 
attributable  per  unit,  50  ujiits  bom  the 
receipt  on  the  5th  with  no  drawback 
attributable  per  unit,  and  25  units  from 
the  receipt  on  the  15th  with  $2 
drawback  attributable  per  unit).  The 
basis  of  the  foregoing  and  the  effects  on 
the  inventory  of  the  receipts  and 
withdrawals,  and  balance  in  the 
inventory  thereafter  are  as  follows:  On 
the  2nd  of  the  month  the  receipt  of  100 
units  ($1  drawback/imit)  results  in  a 
balance  of  that  amoimt;  the  receipt  of  50 
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units  (SO  drawback/unit)  on  the  5th 
results  in  a  balance  of  150  units  (100 
with  $1  drawback/unit  and  50  with  $0 
drawback/unit);  the  withdrawal  on  the 
10th  of  75  units  ($1  drawback/unit) 
results  in  a  balance  of  75  units  (25  with 
$1  drawback/unit  and  50  with  $0 
drawback/unit);  the  receipt  of  75  units 
($2  drawback/unit)  on  the  15th  results 
in  a  balance  of  150  units  (25  with  $1 
drawback/unit,  50  with  $0  drawback/ 
unit,  and  75  with  $2  drawback/xmit);  the 
withdrawal  on  the  20th  of  100  units  (25 
with  $1  drawback/unit,  50  with  $0 
drawback/unit,  and  25  with  $2 
drawback  unit)  results  in  a  balance  of  50 
units  (all  50  with  $2  drawback/unit). 

(2)  Last-in,  first  out  (UFO),  (i)  General. 
The  UFO  method  is  the  method  by 
which  fungible  merchandise  or  articles 
are  identified  by  recordkeeping  on  the 
basis  of  the  last  merchandise  or  articles 
received  into  the  inventory.  Under  this 
method,  withdrawals  are  from  the 
newest  (last-in)  merchandise  or  articles 
in  the  inventory  at  the  time  of 
withdrawal. 

(ii)  Example,  hi  the  example  in 
paragraph  (c)(l)(ii)  of  this  section,  the 
drawback  attributable  to  the  100  units 
withdrawn  for  export  on  the  20th  is  a 
total  of  S175  (75  units  from  the  receipt 
on  the  15th  with  $2  drawback 
attributable  per  unit  and  25  units  from 
the  receipt  on  the  2nd  with  $1  drawback 
attributable  per  unit).  The  basis  of  the 
foregoing  and  the  effects  on  the 
inventory  of  the  receipts  and 
withdrawals,  and  balance  in  the 
inventory  thereafter  are  as  follows:  On 
the  2nd  of  the  month  the  receipt  of  100 
units  ($1  drawback/unit)  results  in  a 
balance  of  that  amount;  the  receipt  of  50 
units  ($0  drawback/unit)  on  the  5th 
results  in  a  balance  of  150  units  (100 
with  $1  drawback/unit  and  50  with  $0 
drawback/unit);  the  withdrawal  on  the 
10th  of  75  units  (50  with  $0  drawback/ 
unit  and  25  with  $1  drawback/unit) 
results  in  a  balance  of  75  units  (all  with 
$1  drawback/unit);  the  receipt  of  75 
units  (S2  drawback/unit)  on  the  15th 
results  in  a  balance  of  150  units  (75  with 
$1  drawback/unit  and  75  with  $2 
drawback/unit);  the  withdrawal  on  the 
20th  of  100  units  (75  with  $2  drawback/ 
imit  and  25  with  $1  drawback/unit) 
results  in  a  balance  of  50  units  (all  50 
with  $1  drawback/unit). 

(3)  Low-to-high,  (i)  General.  The  low- 
to-high  method  is  the  method  by  which 
fungible  merchandise  or  articles  are 
identified  by  recordkeeping  on  the  basis 
of  the  lowest  drawback  amount  per  imit 
of  the  merchandise  or  articles  in 
inventory.  Merchandise  or  articles  with 
no  drawback  attributable  to  them  (for 
example,  domestic  merchandise  or 
duty-free  merchandise)  must  be 


accounted  for  and  are  treated  as  having 
the  lowest  drawback  attributable  to 
them.  Under  this  method,  withdrawals 
are  from  the  merchandise  or  articles 
with  the  least  amount  of  drawback 
attributable  to  them,  then  those  with  the 
next  higher  amount,  and  so  forth.  If  the 
same  amount  of  drawback  is  attributable 
to  more  than  one  lot  of  merchandise  or 
articles,  withdrawals  are  from  the  oldest 
(first-in)  merchandise  or  articles  among 
those  lots  with  the  same  amount  of 
drawback  attributable.  Drawback 
requirements  are  applicable  to 
withdrawn  merchandise  or  articles  as 
identified  (for  example,  if  the 
merchandise  or  articles  identified  were 
attributable  to  an  import  more  than  5 
years  (more  than  3  years  for  unused 
merchandise  drawback)  before  the 
claimed  export,  no  drawback  could  be 
granted). 

(ii)  CMinary.  (A)  Method.  Under  the 
ordinary  low-to-high  method,  all 
receipts  into  and  all  withdrawals  fi-om 
the  inventory  are  recorded  in  the 
accounting  record  and  accounted  for  so 
that  each  withdrawal,  whether  for 
export  or  domestic  shipment,  is 
identified  by  recordkeeping  on  the  basis 
of  the  lowest  drawback  amount  per  unit 
of  the  merchandise  or  articles  available 
in  the  inventory. 

(B)  Example.  In  this  example,  the 
beginning  inventory  is  zero,  and 
receipts  into  and  withdrawals  from  the 
inventory  are  as  follows: 


Date 

Receipt 
(S  per  unit) 

WittKlrawals 

Jan.  2 

Jan.  5 

Jan.  15 

100  (zero). 
50  (SI  .00). 

50  (export). 

Jan.  20 

Jan.  25 

Jan.  28 

50  ($1.01). 
50  (SI  .02). 

50  (ctomestic). 

Jan.  31  

Feb  5  

50  ($1.03). 

100  (export). 

Feb.  10 

Feb.  15 

50  ($.95). 

50  (export). 

Feb.  20 

Feb.  23 

50  (zero). 

50  (domestic). 

Feb.  25 

Feb.  28 

50  ($1.05). 

100  (export). 

Mar.  5 

Mar.  10 

Mar.  15 

50  ($1.06). 
50  ($.85). 

50  (export). 

Mar.  21  

50  (domestic). 

Mar.  20 

Mar.  25 

Mat.  31 

50  ($1.08). 
50  ($.90). 

100  (export). 

The  drawback  attributable  to  the 
January  15  withdrawal  for  export  is  zero 
(the  available  receipt  with  the  lowest 
drawback  amount  per  unit  is  the 
January  2  receipt),  the  drawback 
attributable  to  the  January  28 
withdrawal  for  domestic  shipment  (no 
drawback)  is  zero  (the  remainder  of  the 


January  2  receipt),  the  drawback 
attributable  to  me  February  5 
withdrawal  for  export  is  $100.50  (the 
January  5  and  January  20  receipts),  the 
drawback  attrU>utable  to  the  February  15 
withdrawal  for  export  is  $47.50  (the 
February  10  receipt),  the  drawback 
attributable  to  the  February  23 
withdrawal  for  domestic  shipment  (no 
drawback)  is  zero  (the  February  20 
receipt),  the  drawback  attributable  to  the 
February  28  withdrawal  for  export  is 
5102.50  (the  January  25  and  January  31 
receipts),  the  drawback  attributable  to 
the  March  15  withdrawal  for  export  is 
$42.50  (the  March  10  receipt),  the 
drawback  attributable  to  the  March  21 
withdrawal  for  domestic  shipment  (no 
drawback)  is  $52.50  (the  February  25 
receipt),  and  the  drawback  attributable 
to  the  March  31  withdrawal  for  export 
is  $98.00  (the  March  25  and  March  5 
receipts).  Remaining  in  inventory  is  the 
March  20  receipt  of  50  units  ($1.08 
drawback/unit).  Total  drawback 
attributable  to  withdrawals  for  export  in 
this  example  would  be  $381.00. 
(iii)  Low-to-high  method  with 
established  average  inventory  turn-over 
period.  (A)  Method.  Under  the  low-to- 
high  method  with  established  average 
inventory  turn-over  period,  all  receipts 
into  and  all  withdrawals  for  export  are 
recorded  in  the  accounting  record  and 
accounted  for  to  that  each  withdrawal  is 
identified  by  recordkeeping  on  the  basis 
of  the  lowest  drawback  amount  per 
available  unit  of  the  merchandise  or 
articles  received  into  the  inventory  in 
the  established  average  inventory  turn- 
over period  preceding  the  withdrawal. 

(B)  Accounting  for  withdrawals  (for 
domestic  shipments  and  for  export). 
Under  this  method,  domestic 
withdrawals  (withdrawals  for  domestic 
shipment)  are  not  accounted  for  and  do 
not  affect  the  available  imits  of 
merchandise  or  articles.  All 
withdrawals  for  export  must  be 
accoimted  for  whedier  or  not  drawback 
is  available  or  claimed  on  the 
withdrawals.  Once  a  withdrawal  for 
export  is  made  and  accounted  for  imder 
this  method,  the  merchandise  or  articles 
withdrawn  are  no  longer  available  for 
identification. 

(C)  Establishment  of  inventory  turn- 
over period.  For  purposes  of  this 
section,  average  inventory  turn-over 
period  is  based  on  the  rate  of 
withdrawal  from  inventory  and 
represents  the  time  in  which  all  of  the 
merchandise  or  articles  in  the  inventory 
at  a  given  time  must  have  been 
withdrawn.  To  establish  an  average  of 
this  time,  at  least  1  year,  or  three  (3) 
turn-over  periods  (if  inventory  tiuns 
over  less  than  3  times  per  year),  must  be 
averaged.  The  Inventory  turn-over 
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period  must  be  that  for  the  merchandise 
or  articles  to  be  identified,  except  that 
if  the  person  using  the  method  has  more 
than  one  kind  of  merchandise  or  articles 
with  diSarent  inventory  tiun-over 
periods,  the  longest  average  turn-over 
period  established  under  this  section 
may  be  used  (instead  of  using  a  different 
inventory  tiim-over  period  for  each  kind 
of  merchandise  or  article). 

{D)  Example.  In  the  example  in 
paragraph  (c)(3)(ii)(B)  of  this  section 
(but,  as  required  for  this  method, 
without  accounting  for  domestic 
withdrawals,  and  with  an  established 
average  inventory  turn-over  period  of  30 
days),  the  drawback  attributable  to  the 
January  15  withdrawal  for  export  is  zero 
(the  available  receipt  in  the  preceding 
30  days  with  the  lowest  amoimt  of 
drawback  is  the  January  2  receipt,  of 
which  50  units  will  remain  after  the 
withdrawal),  the  drawback  attributable 
to  the  February  5  withdrawal  for  export 
is  $101.50  (the  Januaiy  20  and  January 
25  receipts),  the  drawback  attributable 
to  the  February  15  withdrawal  for 
export  is  $47.50  (the  February  10 
receipt),  the  drawback  attributable  to  the 
February  28  withdrawal  for  export  is 
$51.50  (the  February  20  and  January  31 
receipts),  the  drawback  attributable  to 
the  March  15  withdrawal  for  export  is 
$42.50  (the  March  10  receipt],  and  the 
drawback  attributable  to  the  March  31 
withdrawal  for  export  is  $98.00  (the 
March  25  and  March  5  receipts).  No 
drawback  may  be  claimed  on  the  basis 
of  the  January  5  receipt  or  the  February 
25  receipt  because  in  the  case  of  each, 
there  were  insufficient  withdrawals  for 
export  within  the  established  average 
inventory  turn-over  period;  the  50  units 
remaining  from  the  January  2  receipt 
after  the  January  15  withdrawal  are  not 
identified  for  a  withdrawal  for  export 
because  there  is  no  other  withdrawal  for 
export  (other  than  the  January  15 
withdrawal)  within  the  established 
average  inventory  turn-over  period. 
Total  drawback  attributable  to 
withdrawals  for  export  in  this  example 
would  be  $331.00. 

(iv)  Low-to-hi^  blanket  method.  (A) 
Method.  Under  the  low-to-high  blanket 
method,  all  receipts  into  and  all 
withdrawals  for  export  are  recorded  in 
the  accounting  record  and  accounted  for 
so  that  each  withdrawal  is  identified  by 
recordkeeping  on  the  basis  of  the  lowest 
drawback  amount  per  available  unit  of 
the  merchandise  or  articles  received 
into  inventory  in  the  period  preceding 
the  withdrawal  equal  to  the  statutory 
period  for  export  imder  the  kind  of 
drawback  involved  (e.g.,  180  days  under 
19  U.S.C.  1313(p),  3  years  imder  19 
U.S.C.  1313(c)  and  1313(j),  and  5  years 
otherwise  under  19  U.S.C.  1313(i)). 


Drawback  requirements  are  appUcable 
to  withdrawn  merchandise  or  articles  as 
identified  (for  example,  if  the 
merchandise  or  articles  identified  were 
attributable  to  an  import  more  than  5 
years  (more  than  3  yeare  for  19  U.S.C. 
1313(j);  more  than  180  days  after  the 
date  of  import  or  after  the  close  of  the 
manufocturing  period  for  19  U.S.C. 
1313(p))  before  the  claimed  export,  no 
drawback  could  be  granted). 

(B)  Accounting  for  withdrawals  (for 
domestic  shipments  and  for  export). 
Under  this  method,  domestic 
withdrawals  (withdrawals  for  domestic 
shipment)  are  not  accoiuited  for  and  do 
not  afiiect  the  available  units  of 
merchandise  or  articles.  All 
withdrawals  for  export  must  be 
accoimted  for  whe&er  or  not  drawback 
is  available  or  claimed  on  the 
withdrawals.  Once  a  withdrawal  for 
export  is  made  and  accounted  for  imdSr 
this  method,  the  merchandise  or  articles 
withdrawn  are  no  longer  available  for 
identification. 

(C)  Example.  In  the  example  in 
paragraph  (c)(3)(ii)(B)  of  this  section 
(but,  as  required  for  this  method, 
without  accounting  for  domestic 
withdrawals),  the  drawback  attributable 
to  the  January  15  withdrawal  for  export 
is  zero  (the  available  receipt  in  the 
inventory  the  lowest  amount  of 
drawback  is  the  January  2  receipt,  of 
which  50  units  will  remain  after  the 
withdrawal),  the  drawback  attributable 
to  the  February  5  withdrawal  for  export 
is  $50.00  (the  remainder  of  the  January 
2  receipt  and  the  January  5  receipt),  the 
drawback  attributable  to  the  Februtuy  15 
withdrawal  for  export  is  $47.50  (the 
February  10  receipt),  the  drawback 
attributable  to  the  February  28 
withdrawal  for  export  is  $50.50  (the 
February  20  and  January  20  receipts), 
the  drawback  attributable  to  the  March 
15  withdrawal  for  export  is  $42.50  (the 
March  10  receipt),  and  the  drawback 
attributable  to  the  March  31  withdrawal 
for  export  is  $96.00  (the  March  25  and 
January  25  receipts).  Receipts  not 
attributed  to  withdrawals  for  export  are 
the  January  31  (50  units  at  $1.03), 
February  25  (50  units  at  $1.05),  and 
March  20  (50  units  at  $1.08)  receipts. 
Total  drawback  attributable  to 
withdrawals  for  export  in  this  example 
would  be  $276.50. 

(4)  Average,  (i)  General.  The  average 
method  is  the  method  by  which  fungible 
merchandise  or  articles  are  identified  on 
the  basis  of  the  calculation  by 
recordkeeping  of  the  amount  of 
drawback  that  may  be  attributed  to  each 
imit  of  merchandise  or  articles  in  the 
inventory.  In  this  method,  the  ratio  of: 

(A)  The  total  imits  of  a  particular 
receipt  of  the  fungible  merchandise  in 


the  inventory  at  the  time  of  a 
withdrawal  to; 

(B)  The  total  units  of  all  receipts  of 
the  fungible  merchandise  (including 
each  receipt  into  inventory)  at  the  time 
of  the  withdrawal; 

(C)  Is  applied  to  the  withdrawal,  so 
that  the  withdrawal  consists  of  a 
proportionate  quantity  of  units  from 
each  particular  receipt  and  each  receipt 
is  correspondingly  decreased. 
Withdrawals  and  corresponding 
decreases  to  receipts  are  rounded  to  the 
nearest  whole  number. 

(ii)  Example.  In  the  example  in 
paragraph  (c)(l)(ii)  of  this  section,  the 
drawback  attributable  to  the  100  units 
withdrawn  for  export  on  the  20th  is  a 
total  of  $133  (50  units  from  the  receipt 
on  the  15th  with  $2  drawback 
attributable  per  unit,  33  units  from  the 
receipt  on  the  2nd  with  $1  drawback 
attributable  per  unit,  and  17  units  from 
the  receipt  on  the  5th  with  $0  drawback 
attributable  per  imit).  The  basis  of  the 
foregoing  and  the  effects  on  the 
inventory  of  the  receipts  and 
withdrawals,  and  balance  in  the 
inventory  thereafter  are  as  follows:  On 
the  2nd  of  the  month  the  receipt  of  100 
units  ($1  drawt>ack/unit)  results  in  a 
balance  of  that  amount;  the  receipt  of  50 
units  ($0  drawback/unit)  on  the  5th 
results  in  a  balance  of  150  units  (100 
with  $1  drawback/unit  and  50  with  $0 
drawback/imit);  the  withdrawal  on  the 
10th  of  75  units  (50  with  $1  drawback/ 
unit  (applying  the  ratio  of  100  units 
from  the  receipt  on  the  2nd  to  the  total 
of  150  units  at  the  time  of  withdrawal) 
and  25  with  $0  drawback/unit  (applying 
the  ratio  of  50  units  from  the  receipt  on 
the  5th  to  the  total  of  150  units  at  Uie 
time  of  withdrawal])  results  in  a  balance 
of  75  units  (with  50  with  $1  drawback/ 
unit  and  25  with  $0  drawback/unit,  on 
the  basis  of  the  same  ratios);  the  receipt 
of  75  imits  ($2  drawback/imit)  on  the 
15th  results  in  a  balance  of  150  units  (SO 
with  $1  drawback/unit,  25  with  $0 
drawback/unit,  and  75  with  $2 
drawback/unit);  the  withdrawal  on  the 
20th  of  100  units  (50  with  $2  drawback/ 
unit  (applying  the  ratio  of  the  75  units 
from  the  receipt  on  the  15th  to  the  total 
of  150  units  at  the  time  of  withdrawal), 
33  with  $1  drawback/unit  (applying  the 
ratio  of  the  50  units  remaining  from  the 
receipt  on  the  2nd  to  the  total  of  150 
units  at  the  time  of  withdrawal,  and  17 
with  $0  drawback/unit  (applying  the 
ratio  of  the  25  units  remaining  from  the 
receipt  on  the  5th  to  the  total  of  150 
imits  at  the  time  of  withdrawal))  results 
in  a  balance  of  50  imits  (25  with  $2 
drawback/unit,  17  with  $1  drawtNick/ 
unit,  and  8  with  $0  drawback/unit,  on 
the  basis  of  the  same  ratios). 
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(5)  Inventory  tum-overfor  limited 
purposes.  A  properly  established 
average  inventory  tiim-over  period,  as 
provided  for  in  paragraph  (c)(3)(iii)(C)  of 
this  section,  may  be  used  to  determine: 

(i)  The  fact  and  date(s)  of  use  in 
manufacture  or  production  of  the 
imported  designated  merchandise  and 
other  (substituted)  merchandise  (see  19 
U.S.C.  1313(b)):  or 

(ii)  The  fact  and  date(s)  of 
manufacture  or  production  of  the 
finished  articles  (see  19  U.S.C.  1313(a) 
and  (b)). 

(d)  Approval  of  other  accounting 
methods.  (1)  Persons  proposing  to  use 
an  accounting  method  for  identification 
of  merchandise  or  articles  for  drawback 
purposes  which  has  not  been  previously 
approved  for  such  use  (see  paragraph  (c) 
of  this  section),  or  which  includes 
modifications  from  the  methods  listed 
in  paragraph  (c)  of  this  section,  may 
seek  approval  by  Customs  of  the 
proposed  accounting  method  under  the 
provisions  for  obtaining  an 
administrative  ruling  (see  part  177  of 
this  chapter).  The  conditions  applied 
and  the  criteria  used  by  Customs  in 
approving  such  an  alternative 
accounting  method,  or  a  modification  of 
one  of  the  approved  accounting 
methods,  will  be  the  criteria  in 
paragraph  (b)  of  this  section,  as  well  as 
those  in  paragraph  (d)(2)  of  this  section. 

(2)  In  order  for  a  proposed  accounting 
method  to  be  approved  by  Customs  for 
purposes  of  this  section,  it  shall  meet 
the  following  criteria: 

(i)  For  purposes  of  calculations  of 
drawback,  the  proposed  accounting 
method  must  be  either  revenue  neutral 
or  favorable  to  the  Government;  and 

(ii)  The  proposed  accounting  method 
should  be: 

(A)  Generally  consistent  with 
commercial  accounting  procedures,  as 
applicable  for  purposes  of  drawback; 

(B)  Consistent  with  inventory  or 
material  control  records  used  in  the 
ordinary  course  of  business  by  the 
person  proposing  the  method;  and 

(C)  Easily  administered  by  both 
Customs  and  the  person  proposing  the 
method. 

§191.15    Recordkeeping. 

Pursuant  to  19  U.S.C.  1508(c)(3),  all 
records  which  pertain  to  the  filing  of  a 
drawback  claim  or  to  the  information 
contained  in  the  records  required  by  19 
U.S.C.  1313  in  connection  with  the 
filing  of  a  drawback  claim  shall  be 
retained  for  3  years  after  payment  of 
such  claims  or  longer  period  if  required 
by  law  (under  19  U.S.C.  1508,  the  same 
records  may  be  subject  to  a  different 
period  for  different  purposes). 


Subpart  B — Manufacturing  Drawl>ack 

§  1 91 .21    Direct  Identification  drawtMcIc 

Section  313(a)  of  the  Act,  as  amended 
(19  U.S.C.  1313(a)),  provides  for 
drawback  upon  the  exportation,  or 
destruction  under  Customs  supervision, 
of  articles  which  are  not  used  in  the 
United  States  prior  to  their  exportation 
or  destruction,  and  which  are 
manufactured  or  produced  in  the  United 
States  wholly  or  in  part  with  the  use  of 
particular  imported,  duty-paid 
merchandise  and/or  drawback 
product(s).  Where  two  or  more  products 
result,  drawback  shall  be  distributed 
among  the  products  in  accordance  with 
their  relative  value  (see  §  191. 2(u))  at  the 
time  of  separation.  Merchandise  may  be 
identified  for  drawback  purposes  under 
19  U.S.C.  1313(a)  in  the  manner 
provided  for  and  prescribed  in  §  191.14 
of^is  part 

§  1 91 .22    Substitution  drawt>ack. 

(a)  General.  If  imported,  duty-paid, 
merchandise  and  any  other  merchandise 
(whether  imported  or  domestic)  of  the 
same  kind  and  quality  are  used  in  the 
manufacture  or  production  of  articles 
within  a  period  not  to  exceed  3  years 
from  the  receipt  of  the  imported 
merchandise  by  the  manufacturer  or 
producer  of  the  articles,  then  upon  the 
exportation,  or  destruction  under 
Customs  supervision,  of  any  such 
articles,  without  their  having  been  used 
in  the  United  States  prior  to  such 
exportation  or  destruction,  drawback  is 
provided  for  in  §  313(b)  of  the  Act,  as 
amended  (19  U.S.C.  1313(b)),  even 
though  none  of  the  imported,  duty-paid 
merchandise  may  have  been  used  in  the 
manufacture  or  production  of  the 
exported  or  destroyed  articles.  The 
amount  of  drawback  allowable  cannot 
exceed  that  which  would  have  been 
allowable  had  the  merchandise  used 
therein  been  the  imported,  duty-paid 
merchandise. 

(b)  Use  by  same  manufacturer  or 
producer  at  different  factory.  Duty-paid 
merchandise  or  drawback  products  used 
at  one  factory  of  a  manufacturer  or 
producer  within  3  years  after  the  date 
on  which  the  material  was  received  by 
the  manufacturer  or  producer  may  be 
designated  as  the  basis  for  drawback  on 
articles  manufactured  or  produced  in 
accordance  with  these  regulations  at 
other  factories  of  the  s€une  manufacturer 
or  producer. 

(c)  Designation.  A  manufacturer  or 
producer  may  designate  any  eligible 
imported  merchandise  or  drawback 
product  which  it  has  used  in 
manufacture  or  production. 

(d)  Designation  by  successor;  19 
U.S.C.  1313(s).  (1)  General  rule.  Upon 


compliance  with  the  requirements  in 
this  section  and  under  19  U.S.C. 
1313(s),  a  drawback  successor  as 
defmed  in  paragraph  (d)(2)  of  this 
section  may  designate  merchandise  or 
drawback  product  used  by  a  predecessor 
before  the  date  of  succession  as  the  basis 
for  drawback  on  articles  manufactured 
or  produced  by  the  successor  after  the 
date  of  succession. 

(2)  Drawback  successor.  A  "drawback 
successor"  is  a  manufacturer  or 
producer  to  whom  another  entity 
(predecessor)  has  transferred,  by  written 
agreement,  merger,  or  corporate 
resolution: 

(i)  All  or  substantially  all  of  the  rights, 
privileges,  immunities,  powers,  duties, 
and  liabilities  of  the  predecessor;  or 

(ii)  The  assets  and  other  business 
interests  of  a  division,  plant,  or  other 
business  imit  of  such  predecessor, 
provided  that  the  value  of  the 
transferred  assets  and  interests  (realty, 
personalty,  and  intangibles,  exclusive  of 
the  drawback  rights)  exceeds  the  value 
of  such  drawback  rights,  whether  vested 
or  contingent. 

(3)  Certifications  and  required 
evidence,  (i)  Records  of  predecessor. 
The  predecessor  or  successor  must 
certify  that  the  successor  is  in 
possession  of  the  predecessor's  records 
which  are  necessary  to  establish  the 
right  to  drawback  under  the  law  and 
regulations  v^rith  respect  to  the 
merchandise  or  drawback  product. 

(ii)  Merchandise  not  otherwise 
designated.  The  predecessor  or 
successor  must  certify  in  an  attachment 
tfl  the  claim,  that  the  predecessor  has 
not  designated  and  will  not  designate, 
nor  enable  any  other  person  to 
designate,  such  merchandise  or  product 
as  the  basis  for  drawback. 

(iii)  Value  of  transferred  property.  In 
instances  in  which  assets  and  other 
business  interests  of  a  division,  plant,  or 
other  business  unit  of  a  predecessor  are 
transferred,  the  predecessor  or  successor 
must  specify,  and  maintain  supporting 
records  to  establish,  the  value  of  the 
drawback  rights  and  the  value  of  all 
other  transferred  property. 

(iv)  Review  by  Customs.  The  written 
agreement,  merger,  or  corporate 
resolution,  provided  for  in  paragraph 
(d)(2)  of  this  section,  and  the  records 
and  evidence  provided  for  in  paragraph 
(d)(3)  (i)  through  (iii)  of  this  section, 
must  be  retained  by  the  appropriate 
party(s)  for  3  years  from  the  date  of 
payment  of  the  related  claim  and  are 
subject  to  review  by  Customs  upon 
request. 

(e)  Multiple  products.  (1)  General. 
Where  two  or  more  products  are 
produced  concurrently  in  a  substitution 
manufacturing  operation,  drawback 
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shall  be  distributed  to  each  product  in 
accordance  with  its  relative  value  (see 
§  191.2(u))  at  the  time  of  separation. 

(2)  Claims  covering  a  manufacturing 
period.  Where  the  claim  covers  a 
manufacturing  period  rather  than  a 
manufacturing  lot,  the  entire  period 
covered  by  the  claim  is  the  time  of 
separation  of  the  products  and  the  value 
per  unit  of  product  is  the  market  value 
for  the  period  (see  §  191. 2(u)  of  this 
part).  Manufactviring  periods  in  excess 
of  one  month  may  not  be  used  without 
specific  approval  of  Customs. 

(3)  Recordkeeping.  Records  shall  be 
maintained  showing  the  relative  value 
of  each  product  at  the  time  of 
separation. 

§191.23    Methods  of  claiming  drawback. 

(a)  Used  in.  Drawback  may  be  paid 
based  on  the  amount  of  the  imported  or 
substituted  merchandise  used  in  the 
manufactiu«  of  the  exported  article, 
where  there  is  no  waste  or  the  waste  is 
valueless  or  imrecoverable.  This  method 
must  be  used  when  byproducts  also 
necessarily  and  concurrently  result  from 
the  manufacturing  process,  and  there  is 
no  valuable  waste  (see  paragraph  (c)  of 
this  section). 

(b)  Appearing  in.  Drawback  is 
allowable  under  this  method  based  only 
on  the  amount  of  imported  or 
substituted  merchandise  that  appears  in 
(is  contained  in)  the  exported  articles. 
This  method  may  not  be  used  if  there 
are  byproducts  also  necessarily  and 
concurrently  resulting  from  the 
manufacturing  process. 

(c)  Used  in  less  valuable  waste. 
Drawback  is  allowable  under  this 
method  based  on  the  quantity  of 
merchandise  or  drawback  products  used 
to  manufacture  the  exported  or 
destroyed  article,  reduced  by  an  amount 
equal  to  the  quantity  of  this 
merchandise  that  the  value  of  the  waste 
would  replace.  This  method  must  be 
used  when  byproducts  also  necessarily 
and  concurrently  result  from  the 
manufacturing  process,  and  there  is 
valuable  waste. 

(d)  Abstract  or  schedule.  A  drawback 
claimant  may  use  either  the  abstract  or 
schedule  method  to  show  the  quantity 
of  material  used  or  appearing  in  the 
exported  or  destroyed  article.  An 
abstract  is  the  summary  of  records 
which  shows  the  total  quantity  used  in 
or  appearing  in  all  articles  produced 
during  the  period  covered  by  the 
abstract.  A  schedule  shows  the  quantity 
of  material  used  in  producing,  or 
appearing  in,  each  unit  of  product. 
Manufactvirers  or  producers  submitting 
letters  of  notification  of  intent  to  operate 
under  a  general  manufactiuing 
drawback  ruling  (see  §  191.7)  and 


applicants  for  approval  of  specific 
manufactiuing  drawback  rulings  (see 
§  191.8)  shall  state  whether  the  abstract 
or  schedule  method  is  used;  if  no  such 
statement  is  made,  drawback  claims 
must  be  based  upon  the  abstract 
method. 

(e)  Recordkeeping.  (1)  Valuable  waste. 
When  the  waste  has  a  value  and  the 
drawback  claim  is  not  limited  to  the 
quantity  of  imported  or  substituted 
merchandise  or  drawback  products 
appearing  in  the  exported  or  destroyed 
articles  claimed  for  drawback,  the 
manufacturer  or  producer  shall  keep 
records  to  show  the  market  value  of  the 
merchandise  or  drawback  products  used 
to  manufacture  or  produce  the  exported 
or  destroyed  articles,  as  well  as  the 
market  value  of  the  resulting  waste, 
under  the  used  in  less  valuable  waste 
method  (see  §  191.2(u)  of  this  part). 

(2)  If  claim  for  waste  is  waived.  If 
claim  for  waste  is  waived,  only  the 
"appearing  in"  basis  may  l^  used  (see 
paragraph  (b)  of  this  section).  Waste 
records  need  not  be  kept  unless  required 
to  establish  the  quantity  of  imported 
duty-paid  merchandise  or  drawback 
products  appearing  in  the  exported  or 
destroyed  articles  claimed  for  drawback. 

S 1 91 .24    Certificate  of  manufacture  and 
delivery. 

(a)  When  required.  When  an  article  or 
drawback  product  manufactured  or 
produced  under  a  general 
manufacturing  drawback  ruling  or  a 
specific  manufacturing  drawback  ruling 
is  transferred  from  the  manufacturer  or 
producer  to  another  party,  a  certificate 
of  manufacture  and  dehvery  shall  be 
prepared  and  certified  by  the 
manufacturer. 

(b)  Information  required  on 
certificate.  The  following  information 
shall  be  required  on  the  certificate  of 
manufacture  and  delivery  executed  by 
the  manufacturer  or  producer: 

(1)  The  person  to  whom  the  article  or 
drawback  product  is  delivered; 

(2)  If  the  article  or  drawback  product 
was  manufactured  or  produced  under  a 
general  manufacturing  drawback  ruling, 
the  unique  computer-generated  number 
assigned  to  the  letter  of 
acknowledgment  for  that  ruling,  and  if 
the  article  or  drawback  product  was 
manufactured  or  produced  under  a 
specific  manufacturing  drawback  ruling, 
either  the  unique  computer  number  or 
the  T.D.  number  for  that  ruling; 

(3)  The  quantity,  kind  and  quality  of 
imported,  duty-paid  merchandise  or 
drawback  product  designated; 

(4)  Import  entry  numbers,  HTSUS 
number  for  the  imported  merchandise  to 
at  least  the  6th  digit  (such  HTSUS 
number  shall  be  from  the  entry 


summary  and  other  entry 
documentation  for  the  imported,  duty- 
paid  merchandise  unless  the  issuer  of 
the  certificate  of  manufacture  and 
delivery  received  the  merchandise 
under  another  certificate  (either  of 
delivery  or  of  manufacture  and 
delivery),  in  which  case  such  HTSUS 
number  shall  be  from  the  other 
certificate),  and  applicable  duty 
amounts; 

(5)  Date  received  at  factory; 

(6)  Date  used  in  manufacture; 

(7)  Value  at  factory,  if  applicable; 

(8)  Quantity  of  waste,  if  any,  if 
applicable; 

(9)  Market  value  of  any  waste,  if 
applicable; 

(10)  Total  quantity  and  description  of 
merchandise  appearing  in  or  used; 

(11)  Total  quantity  and  description  of 
articles  produced; 

(12)  Date  of  manufacture  or 
production  of  the  articles; 

(13)  The  quantity  of  articles 
transferred;  and 

(14)  The  person  from  whom  the 
article  or  drawback  product  is  deUvered. 

(c)  Filing  of  certificate.  The  certificate 
of  manufacture  and  delivery  shall  be 
filed  with  the  drawback  claim  it 
supports  (unless  previously  filed)  (see 
§191.51  of  this  part). 

(d)  Effect  of  certificate.  A  certificate  of 
manufacture  and  delivery  documents 
the  delivery  of  articles  from  the 
manufacturer  or  producer  to  another 
party,  identifies  such  articles  as  being 
those  to  which  a  potential  right  to 
drawback  exists,  and  assigns  such 
potential  rights  to  the  transferee  (see 
also  §  191.82  of  this  part). 

§  1 91 .25    Destruction  under  Customs 
supervision. 

A  claimant  may  destroy  merchandise 
and  obtain  manufacturing  drawback  by 
complying  with  the  procedures  set  forth 
in  §  191.71  of  this  part  relating  to 
destruction. 

§  1 91 .26    Recordiceeping  for  manufacturing 
drawtMcle 

(a)  Direct  identification 
manufacturing.  (1)  Records  required. 
Each  manufacturer  or  producer  under 
19  U.S.C.  1313(a)  shall  keep  records  to 
allow  the  verifying  Customs  official  to 
trace  all  articles  manufactured  or 
produced  for  exportation  or  destruction 
with  drawback,  from  importation, 
through  production,  to  exportation  or 
destruction.  To  this  end,  these  records 
shall  Specifically  establish: 

(i)  The  date  or  inclusive  dates  of 
manufacture  or  production; 

(ii)  The  quantity  and  identity  of  the 
imported  duty-paid  merchandise  or 
drawback  products  used  in  or  appearing 


UMI 


11018  Federal  Register /Vol.  63,  No.  43 /Thursday.  March  5,  1998 /Rules  and  Regulations 


in  (see  §  191.23)  the  articles 
manufactured  or  produced; 

(iii)  The  quantity,  if  any,  of  the 
nondrawback  merchandise  used,  when 
these  records  are  necessary  to  determine 
the  quantity  of  imported  duty-paid 
merchandise  or  drawback  product  used 
in  the  manufacture  or  production  of  the 
exported  or  destroyed  articles  or 
appearing  in  them; 

(iv)  The  quantity  and  description  of 
the  articles  manufactured  or  produced; 

(v)  The  quantity  of  waste  incurred,  if 
applicable:  and 

(vi)  That  the  finished  articles  on 
which  drawback  is  claimed  were 
exported  or  destroyed  within  5  years 
after  the  importation  of  the  duty-paid 
merchandise,  without  having  been  used 
in  the  United  States  prior  to  such 
exportation  or  destruction.  (If  the 
completed  articles  were  commingled 
after  manufacture,  their  identity  may  be 
maintained  in  the  manner  prescribed  in 
§191.14  of  this  part.) 

(2)  Accounting.  The  merchandise  and 
articles  to  be  exported  or  destroyed  shall 
be  accounted  for  in  a  manner  which  will 
enable  the  manufacturer,  producer,  or 
claimant: 

(i)  To  determine,  and  the  Customs 
ofhcial  to  verify,  the  applicable  import 
entry,  certificate  of  delivery,  and/or 
certificate  of  manufacture  and  delivery 
associated  with  the  claim;  and 

(ii)  To  identify  with  respect  to  that 
import  entry,  certificate  of  delivery, 
and/or  certificate  of  manufacture  and 
delivery,  the  imported  duty-paid 
merchandise  or  drawback  products  used 
in  manufacture  or  production. 

(b)  Substitution  manufacturing.  The 
records  of  the  manufacturer  or  producer 
of  articles  manufactured  or  produced  in 
accordance  with  19  U.S.C.  1313(b)  shall 
establish  the  facts  in  paragraph  (a)(l)(i), 
(iv)  through  (vi)  of  this  section,  and: 

(1)  The  quantity,  identity,  and 
specifications  of  the  merchandise 
designated  (imported  duty-paid,  or 
drawback  product); 

(2)  The  quantity,  identity,  and 
specifications  of  merchandise  of  the 
same  kind  and  quality  as  the  designated 
merchandise  before  its  use  to 
manufacture  or  produce  (or  appearing 
in)  the  exported  or  destroyed  articles; 
and 

(3)  That,  within  3  years  after  receiving 
the  designated  merchandise  at  its  plant, 
the  manufacturer  or  producer  used  it  in 
manufacturing  or  production  and  that 
during  the  same  3-year  period  it 
manufactured  or  produced  the  exp6rted 
or  destroyed  articles. 

(c)  Valuable  waste  records.  When 
waste  has  a  value  and  the  manufacturer, 
producer,  or  claimant,  has  not  limited 
the  claims  based  on  the  quantity  of 


imported  or  substituted  merchandise 
appearing  in  the  articles  exported  or 
destroyed,  the  manufacturer  or  producer 
shall  keep  records  to  show  the  market 
value  of  the  merchandise  used  to 
manufacture  or  produce  the  exported  or 
destroyed  article,  as  well  as  the  quantity 
and  markat  value  of  the  waste  incurred 
(see  §  191.2(u)  of  this  part).  In  such 
records,  the  quantity  of  merchandise 
identified  or  designated  for  drawback, 
under  19  U.S.C.  1313(a)  or  1313(b), 
respectively,  shall  be  based  on  the 
quantity  of  merchandise  actually  used 
to  manufacture  or  produce  the  exported 
or  destroyed  articles.  The  waste 
replacement  reduction  will  be 
determined  by  reducing  from  the 
quemtity  of  merchandise  actually  used 
the  amount  of  merchandise  which  the 
value  of  the  waste  would  replace. 

(d)  Purchase  of  manufactured  articles 
for  exportation.  Where  the  claimant 
purchases  articles  from  the 
manufacturer  and  exports  them,  the 
claimant  shall  file  the  related  certificate 
of  manufacture  and  delivery  as  part  of 
the  claim  (see  §  191.51(a)(1)  of  this  part). 

(e)  Multiple  claimants.  (1)  General. 
Multiple  claimants  may  file  for 
drawback  with  respect  to  the  same 
export  (for  example,  if  an  automobile  is 
exported,  where  different  parts  of  the 
automobile  have  been  produced  by 
different  manufacturers  under  drawback 
conditions  and  the  exporter  waives  the 
right  to  claim  drawback  and  assigns 
such  right  to  the  manufacturers  under 
§191.82  of  this  part). 

(2)  Prooedures.  (i)  Submission  of 
letter.  Each  drawback  claimant  shall  file 
a  separate  letter,  as  part  of  the  claim, 
describins  the  component  article  on  the 
export  bill  of  lading  to  which  each  claim 
will  relate.  Each  letter  shall  show  the 
name  of  the  claimant  and  bear  a 
statement  that  the  claim  shall  be  limited 
to  its  respective  component  article.  The 
exporter  shall  endorse  the  letters,  as 
required,  to  show  the  respective 
interests  of  the  claimants. 

(ii)  Blanket  Waivers  and  Assignments 
of  Drawback  Rights.  Exporters  may 
waive  and  assign  their  drawback  rights 
for  all,  or  any  portion,  of  their 
exportations  with  respect  to  a  particular 
commodity  for  a  given  period  to  a 
drawback  claimant. 

(iii)  Us9  of  export  summary 
procedure.  If  the  parties  elect  to  use  the 
export  summary  procedure  (§  191.73  of 
this  part)  each  drawback  claimant  shall 
complete  a  chronological  summary  of 
exports  for  the  respective  component 
product  to  which  each  claim  will  relate. 
Each  claimant  shall  identify  in  the 
chronological  summary  the  name  of  the 
other  claimant(s)  and  the  component 
product  for  which  each  will 


independently  claim  drawback,  if 
known  at  the  time  the  drawback  claim 
is  filed.  The  exporter  shall  endorse  the 
summaries,  at  required,  to  show  the 
respective  interests  of  the  claimants. 
Each  claimant  shall  have  on  file  and 
make  available  to  Customs  upon 
request,  the  endorsement  from  the 
exporter  assigning  the  right  to  claim 
drawback. 

(f)  Retention  of  records.  Pursuant  to 
19  U.S.C.  1508(c)(3),  all  records 
required  to  be  kept  by  the  manufacturer, 
producer,  or  claimant  with  respect  to 
drawback  claims,  and  records  kept  by 
others  to  complement  the  records  of  the 
manufacturer,  producer,  or  claimant 
with  respect  to  drawback  claims  shall  be 
retained  for  3  years  after  the  date  of 
payment  of  the  related  claims  (imder  19 
U.S.C.  1508,  the  same  records  may  be 
subject  to  a  different  retention  period  for 
different  purposes). 

§191.27    Time  limitations. 

(a)  Direct  identification 
manufacturing.  Drawback  shall  be 
allowed  on  imported  merchandise  used 
to  manufacture  or  produce  articles  that 
are  exported  or  destroyed  under 
Customs  supervision  within  5  years 
after  importation  of  4he  uerchandise 
identified  to  support  the  claim. 

(b)  Substitution  manufacturing. 
Drawback  shall  be  allowed  on  the 
imported  merchandise  if  the  following 
conditions  are  met: 

(1)  The  designated  merchandise  is 
used  in  manufacture  or  production 
writhin  3  years  after  receipt  by  the 
manufacturer  or  producer  at  its  factory; 

(2)  Within  the  3-year  period  described 
in  paragraph  (b)(1)  of  this  section,  the 
exported  or  destroyed  articles,  or 
drawback  products,  were  manufactured 
or  produced;  and 

(3)  The  completed  articles  must  be 
exported  or  destroyed  under  Customs 
supervision  within  5  years  of  the  date  of 
importation  of  the  designated 
merchandise,  or  within  5  years  of  the 
earliest  date  of  importation  associated 
with  a  drawback  product. 

(c)  Drawback  claims  filed  before 
specific  or  general  manufacturing 
drawback  ruling  approved  or 
acknowledged.  Drawback  claims  may  be 
filed  before  the  letter  of  notification  of 
intent  to  operate  under  a  general 
manufacturing  drawback  ruling 
covering  the  claims  is  acknowledged 
(§191.7),  or  before  the  specific 
manufacturing  drawback  ruling 
covering  the  claims  is  approved 

(§  191.8),  but  no  drawback  shall  be  paid 
until  such  acknowledgement  or 
approval,  as  appropriate. 
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§191.28    Peraon  •ntltted  to  daim 
drawbeck. 

The  exporter  (or  destroyer)  shall  be 
entitled  to  claim  drawback,  unless  the 
exporter  (or  destroyer),  by  means  of  a 
certification,  assigns  the  right  to  claim 
drawback  to  the  manufacturer, 
producer,  importer,  or  intermediate 
party.  Such  certification  shall  also 
affinn  that  the  exporter  (or  destroyer) 
has  not  and  will  not  itself  daim 
drawback  or  assign  the  right  to  claim 
drawback  on  the  particular  exportation 
or  destruction  to  any  other  party.  The 
certification  provided  for  under  this 
section  may  be  a  blanket  certification  for 
a  stated  period.  Drawback  is  paid  to  the 
claimant,  who  may  be  the  manufacturer, 
producer,  intermediate  party,  importer, 
or  exporter  (destroyer). 

Subpart  C— Unused  Merchandise 
Drawt>ack 

§  191.31    Direct  Identification. 

(a)  General.  Section  1313(j)(l)  of  the 
Act,  as  amended  (19  U.S.C.  1313(j)(l)), 
provides  for  drawback  upon  the 
exportation  or  destruction  under 
Customs  supervision  of  imported 
merchandise  upon  which  was  paid  any 
duty,  tax,  or  fee  imposed  under  Federal 
law  because  of  its  importation,  if  the 
merchandise  has  not  been  used  within 
the  United  States  before  such 
exportation  or  destruction. 

(b)  Time  of  exportation  or  destruction. 
Drawback  shall  be  allowed  on  imported 
merchandise  if,  before  the  close  of  the 
3-year  period  beginning  on  the  date  of 
importation,  the  merchandise  is 
exported  from  the  United  States  or 
destroyed  under  Customs  supervision. 

(c)  Operations  performed  on  imported 
merchandise.  In  cases  in  which  an 
operation  or  operations  is  or  are 
performed  on  the  imported 
merchandise,  the  performing  of  any 
operation  or  combination  of  operations, 
not  amounting  to  manufacture  or 
production  under  the  provisions  of  the 
manufacturing  drawback  law,  on  the 
imported  merchandise  is  not  a  use  of 
that  nierchandise  for  purposes  of  this 
section. 

§191.32    Substitution  drawlMclc. 

(a)  General.  Section  313(j)(2)  of  the 
Act.  as  amended  (19  U.S.C.  1313(j)(2)), 
provides  for  drawback  on  merchandise 
which  is  commercially  interchangeable 
with  imported  m^chandise  if  the 
commercially  interchangeable 
merchandise  is  exported,  or  destroyed 
under  Customs  supervision,  within  3 
years  after  the  importation  of  the 
imported  merchandise,  and  before  such 
exportation  or  destruction,  the 
commercially  interchangeable 


merchandise  is  not  used  in  the  United 
States  (see  paragraph  (e)  of  this  section) 
and  is  in  the  possession  of  the  party 
claiming  drawback. 

(b)  Requirements.  (1)  The  claimant 
must  have  possessed  the  substituted 
merchandise  that  was  exported  or 
destroyed,  as  provided  in  paragraph 
(d)(1)  of  this  section; 

(2)  The  substituted  merchandise  must 
be  commercially  interchangeable  with 
the  imported  merchandise  that  is 
designated  for  drawback;  and 

(3)  The  substituted  merchandise 
exported  or  destroyed  must  not  have 
been  used  in  the  United  States  before  its 
exportation  or  destruction  (see 
paragraph  (e)  of  this  section). 

(c)  Determination  of  commercial 
interchangeability.  In  determining 
commercial  interchangeability.  Customs 
shall  evaluate  the  critical  properties  of 
the  substituted  merchandise  and  in  that 
evaluation  factors  to  be  considered 
include,  but  are  not  limited  to. 
Governmental  and  recognized  industrial 
standards,  part  nvunbers,  tariff 
classification  and  value.  A  party  may 
seek  a  nonbinding  predetermination  of 
commercial  interchangeability  directly 
from  the  appropriate  drawback  office.  A 
determination  of  commercial 
interchangeability  can  be  obtained  in 
one  of  two  ways: 

(1)  A  formal  ruling  from  the  Duty  and 
Refund  Determination  Branch,  Office  of 
Regulations  and  Rulings;  or 

(2)  A  submission  of  all  the  required 
docimientation  necessary  to  make  a 
commercial  interchangeability 
determination  with  each  individual 
drawback  claim  filed. 

(d)  Time  limitations.  For  substitution 
unused  merchandise  drawback: 

(1)  The  claimant  must  have  had 
possession  of  the  exported  or  destroyed 
merchandise  at  some  time  during  the  3- 
year  period  following  the  date  of 
importation  of  the  imported  designated 
merchandise;  and 

(2)  The  merchandise  to  be  exported  or 
destroyed  to  qualify  for  drawback  must 
be  exported,  or  destroyed  under 
Customs  supervision,  before  the  close  of 
the  3-year  period  beginning  on  the  date 
of  importation  of  the  imported 
designated  merchandise. 

(e)  Operations  performed  on 
substituted  merchandise.  In  cases  in 
which  an  operation  or  operations  is  or 
are  performed  on  the  substituted 
merchandise,  the  performing  of  any 
operation  or  combination  of  operations, 
not  amounting  to  manufacture  or 
production  under  the  provisions  of  the 
manufacturing  drawback  law,  on  the 
commercially  interchangeable 
substituted  merchandise  is  not  a  use  of 


that  merchandise  for  purposes  of  thig 
section. 

(f)  Designation  by  successor;  19  U.S.C. 
1313(s).  (1)  General  rule.  Upon 
compliance  with  the  requirements  of 
this  section  and  under  19  U.S.C. 
1313(s),  a  drawback  successor  as 
defined  in  paragraph  (f)(2)  of  this 
section  may  designate  either  of  the 
following  as  the  basis  for  drawback  on 
merchandise  possessed  by  the  successor 
after  the  date  of  succession: 

(i)  Imported  merchandise  which  the 
predecessor,  before  the  date  of 
succession,  imported;  or 

(ii)  Imported  and/or  commercially 
interchangeable  merchandise  which  was 
transferred  to  the  predecessor  and  for 
which  the  predecessor  received,  before 
the  date  of  succession,  a  certificate  of 
delivery  from  the  person  who  imported 
and  paid  duty  on  the  imported 
merchandise. 

(2)  Drawback  successor.  A  "drawback 
successor"  is  an  entity  to  which  another 
entity  (predecessor)  has  transferred,  by 
written  agreement,  merger,  or  corporate 
resolution: 

(i)  All  or  substantially  all  of  the  rights, 
privileges,  immunities,  powers,  duties, 
and  liabiUties  of  the  predecessor,  or 

(ii)  The  assets  and  other  business 
interests  of  a  division,  plant,  or  other 
business  unit  of  such  predecessor, 
provided  that  the  value  of  the 
transferred  assets  and  interests  (realty, 
personality,  and  intangibles,  exclusive 
of  the  drawback  rights)  exceeds  the 
value  of  such  drawback  rights,  whether 
vested  or  contingent. 

(3)  Certifications  and  required 
evidence,  (i)  Records  of  predecessor. 
The  predecessor  or  successor  must 
certify  in  an  attachment  to  the  drawback 
claim  that  the  successor  is  in  possession 
of  the  predecessor's  records  which  are 
necessary  to  establish  the  right  to 
drawback  under  the  law  and  regulations 
with  respect  to  the  imported  and/or 
commercially  interchangeable 
merchandise. 

(ii)  Merchandise  not  otherwise 
designated.  The  predecessor  or 
successor  must  certify  in  an  attachment 
to  the  drawback  claim,  that  the 
predecessor  has  not  and  will  not 
designate,  nor  enable  any  other  person 
to  designate,  the  imported  and/or 
commercially  interchangeable 
merchandise  as  the  basis  for  drawback. 

(iii)  Value  of  transferred  property.  In 
instances  in  which  assets  and  other 
business  interests  of  a  division,  plant,  or 
other  business  unit  of  a  predecessor  are 
transferred,  the  predecessor  or  successor 
must  specify,  and  maintain  supporting 
records  to  establish,  the  value  of  the 
drawback  rights  and  the  value  of  all 
other  transferred  property. 


UMI 
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(iv)  Review  by  Customs.  The  written 
agreement,  merger,  or  corporate 
resolution,  provided  for  in  paragraph 
(0(2)  of  this  section,  and  the  records  and 
evidence  provided  for  in  paragraph 
(f)(3)(i)  through  (iii)  of  this  section,  must 
be  retained  by  the  appropriate  party(ies) 
for  3  years  from  the  date  of  payment  of 
the  related  claim  and  are  subject  to 
review  by  Customs  upon  request. 

§191.33    Person  Mitittad  to  oiaim 


(a)  Direct  identification.  (1)  Under  19 
U.S.C.  1313(j)(l).  the  exporter  (or 
destroyer)  shall  be  entitled  to  claim 
drawback. 

(2)  The  exporter  or  destroyer  may 
waive  the  right  to  claim  drawback  and 
assign  such  right  to  the  importer  or  any 
intermediate  party.  A  drawback 
claimant  under  19  U.S.C.  1313(j)(l) 
other  than  the  exporter  or  destroyer 
shall  secure  and  retain  a  certification 
signed  by  the  exporter  or  destroyer  that 
such  party  waived  the  right  to  claim 
drawback,  and  did  not  and  will  not 
authorize  any  other  party  to  claim  the 
exportation  or  destruction  for  drawback 
(see  §  191.82  of  this  part).  The 
certification  provided  for  imder  this 
section  may  be  a  blanket  certification  for 
a  stated  period.  The  claimant  shall  file 
such  certification  at  the  time  of,  or  prior 
to,  the  filing  of  the  claim(s)  covered  by 
the  certification. 

(b)  Substitution.  (1)  Under  19  U.S.C. 
1313(j)(2),  the  following  parties  may 
claim  drawback: 

(i)  In  situations  where  the  exporter  or 
destroyer  of  the  substituted 
merchandise  is  also  the  importer  of  the 
imported  merchandise,  that  party  shall 
be  entitled  to  claim  drawback. 

(ii)  In  situations  where  the  exporter  or 
destroyer  receives  from  the  person  who 
imported  and  paid  the  duty  on  the 
imported  merchandise  a  certificate  of 
delivery  documenting  the  transfer  of 
imported  merchandise,  commercially 
interchangeable  merchandise,  or  any 
combination  of  imported  and 
commercially  interchangeable 
merchandise,  and  exports  or  destroys 
such  transferred  merchandise,  that 
exporter  or  destroyer  shall  be  entitled  to 
claim  drawback.  (Any  such  transferred 
merchandise,  regardless  of  its  origin, 
will  be  treated  as  imported  merchandise 
for  purposes  of  drawback  under 
§  1313(j](2),  and  any  retained 
merchandise  will  be  treated  as  domestic 
merchandise.) 

(iii)  In  situations  where  the 
transferred  merchandise  described  in 
paragraph  (b)(l)(ii)  of  this  section  is  the 
subject  of  further  transfers),  such 
transfer(s)  shall  be  docimiented  by 
certificate(s)  of  delivery,  and  the 


exporter  or  destroyer  shall  be  entitled  to 
claim  drawback  (multiple  substitutions 
are  not  permitted). 

(2)  The  exporter  or  destroyer  may 
waive  the  right  to  claim  drawback  and 
assign  such  right  to  the  importer  or  to 
any  intermediate  party,  provided  that 
the  claimant  had  possession  of  the 
substituted  merchandise  prior  to  its 
exportation  or  destruction.  A  drawback 
claimant  under  19  U.S.C.  1313(j)(2) 
other  than  the  exporter  or  destroyer 
shall  secure  and  retain  a  certification 
signed  by  the  exporter  or  destroyer  that 
such  party  waived  the  right  to  claim 
drawback,  and  did  not  and  will  not 
authorize  any  other  party  to  claim  the 
exportation  or  destruction  for  drawback 
(see  §  191.82  of  this  part).  The 
certification  provided  for  under  this 
section  may  be  a  blanket  certification  for 
a  stated  period.  The  claimant  shall  file 
such  certification  at  the  time  of,  or  prior 
to,  the  filing  of  the  claim(s)  covered  by 
the  certification. 

f  191.34    Certificate  of  delivery  required. 

(a)  Direct  identification;  purpose; 
when  required.  If  the  exported  or 
destroyed  merchandise  claimed  for 
drawback  under  19  U.S.C.  1313(j)(l) 
was  not  imported  by  the  exporter  or 
destroyer,  a  properly  executed 
certificate  of  delivery  must  be  prepared 
by  the  importer  and  each  intermediate 
party.  Each  such  transfer  of  the 
merchandise  must  be  dociunented  by  its 
own  certificate  of  delivery. 

(1)  Completion.  The  certificate  of 
delivery  shell  be  completed  as  provided 
in  §  191.10  of  this  part.  Each  party  must 
also  certify  on  the  certificate  of  delivery 
that  the  party  did  not  use  the  transferred 
merchandise  (see  §  191.31(c)  of  this 
part). 

(2)  Retention;  submission  to  Customs. 
The  certificate  of  delivery  shall  be 
retained  by  the  party  to  whom  the 
merchandise  or  article  covered  by  the 
certificate  was  delivered.  Customs  may 
request  the  certificate  from  the  claimant 
for  the  drawback  claim  based  upon  the 
certificate  (see  §§191.51, 191.52).  If  the 
certificate  is  requested  by  Customs,  but 
is  not  provided  by  the  claimant,  the  part 
of  the  drawback  claim  dependent  on 
that  certificate  v^rill  be  denied. 

(b)  Substitution.  For  purposes  of 
substitution  unused  merchandise 
drawback,  19  U.S.C.  1313(j)(2),  if  the 
importer,  or  a  party  who  received 
imported  mer(±andise  and  a  certificate 
of  deUvery  for  that  imported 
merchandise,  directly  or  indirectly, 
from  the  importer,  transfers  to  another 
party  imported  ^lerchandise,  duty-paid 
merchandise,  commercially 
interchangeable  merchandise,  or  any 
combination  thereof,  the  transferor  shall 


prepare  and  issue  in  favor  of  such  party 
a  certificate  of  delivery  covering  the 
transferred  merchandise.  The  certificate 
of  delivery  must  expressly  state  that  it 
is  prepared  pursuant  to  19  U.S.C. 
1313(j)(2).  Merchandise  so  transferred 
for  which  drawback  is  allowed  imder  19 
U.S.C.  1313(j)(2)  may  not  be  designated 
for  any  other  drawback  purposes.  Each 
transfer,  whether  of  the  imported 
merchandise  or  of  imported 
merchandise,  duty-paid  merchandise, 
commercially  interchangeable 
merchandise,  or  any  combination 
thereof,  must  be  dociunented  by  its  own 
certificate  of  delivery.  Certificates  of 
delivery  imder  this  paragraph  are 
subject  to  the  provisions  for  completion 
and  retention  of  certificates  of  delivery 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(c)  Warehouse  transfer  and 
withdrawals.  The  person  in  whose  name 
merchandise  is  withdrawn  from  a 
bonded  warehouse  shall  be  considered 
the  importer  for  drawback  purposes.  No 
certificate  of  delivery  need  be  prepared 
covering  prior  transfers  of  merchandise 
while  in  a  bonded  warehouse,  because 
such  transfers  will  be  recorded  in  the 
warehouse  entry  (see  §  144.22  of  this 
chapter). 

$191.35    NotiOB  of  Intent  to  export; 
examination  of  merchandiae. 

(a)  Notice.  A  notice  of  intent  to  export 
merchandise  which  may  be  the  subject 
of  an  imused  merchandise  drawback 
claim  (19  U.S.C.  1313(j))  must  be 
provided  to  the  Customs  Service  to  give 
Customs  the  opportimity  to  examine  the 
merchandise.  The  claimant,  or  the 
exporter,  must  file  at  the  port  of 
intended  examination  a  Notice  of  Intent 
to  Export,  Destroy,  or  Return 
Merchandise  for  Purposes  of  I>rawback 
on  Customs  Form  7553  at  least  2 
working  days  prior  to  the  date  of 
intended  exportation  unless  Customs 
approves  another  fiUng  period  or  the 
claimant  has  been  granted  a  waiver  of 
prior  notice  (see  §  191.91  of  this  part). 

(b)  Required  Information.The  notice 
shall  certify  that  the  merchandise  has 
not  been  used  in  the  United  States 
before  exportation.  In  addition,  the 
notice  shall  provide  the  bill  of  lading 
number,  if  known,  the  name  and 
telephone  number,  mailing  address, 
and,  if  available,  fax  number  and  e-mail 
address  of  a  contact  person,  and  the 
location  of  the  merchandise. 

(c)  Decision  to  examine  or  to  waive 
examination.  Within  two  (2)  working 
days  after  receipt  of  the  Notice  of  Intent 
to  Export,  Destroy,  or  Return 
Merchandise  for  Purposes  of  Drawback 
(see  paragraph  (a)  of  this  section), 
Customs  will  notify  the  party  designated 
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on  the  Notice  in  writing  of  Customs 
decision  to  either  examine  the 
merchandise  to  be  exported,  or  to  waive 
examination.  If  Customs  timely  notiHes 
the  designated  party,  in  writing,  of  its 
decision  to  examine  the  merchandise 
(see  paragraph  (d)  of  this  section),  but 
the  merchandise  is  exported  without 
having  been  presented  to  Customs  for 
examination,  any  drawback  claim,  or 
part  thereof,  based  on  the  Notice  of 
Intent  to  Export,  Destroy,  or  Return 
Merchandise  for  Purposes  of  Drawback 
shall  be  denied.  If  Customs  notifies  the 
designated  party,  in  writing,  of  its 
decision  to  waive  examination  of  the 
merchandise,  or,  if  timely  notification  of 
a  decision  by  Customs  to  examine  or  to 
waive  examination  is  absent,  the 
merchandise  may  be  exported  without 
delay. 

(d)'  Time  and  place  of  examination.  If 
Customs  gives  timely  notice  of  its 
decision  to  examine  the  export 
merchandise,  the  merchandise  to  be 
examined  shall  be  promptly  presented 
to  Customs.  Customs  shall  examine  the 
merchandise  within  five  (5)  working 
days  after  presentation  of  the 
merchandise.  The  merchandise  may  be 
exported  without  examination  if 
Customs  fails  to  timely  examine  the 
merchandise  after  presentation  to 
Customs.  If  the  examination  is 
completed  at  a  port  other  than  the  port 
of  actual  exportation,  the  merchandise 
shall  be  transported  in-bond  to  the  port 
of  exportation. 

(e)  Extent  of  examination.  The 
appropriate  Customs  office  may  permit 
release  of  merchandise  without 
examination,  or  may  examine  routinely 
(to  the  extent  determined  to  be 
necessary)  the  items  exported. 

§  1 91 .36    Failure  to  file  Notice  of  Intent  to 
Export,  Destroy,  or  Return  Merchandise  for 
Purposes  of  Drawback. 

(a)  General;  application.  Merchandise 
which  has  been  exported  without 
complying  with  the  requirements  of 
§  191.35(a)  or  §  191.91  of  this  part  may 
be  eligible  for  imused  merchandise 
drawback  imder  19  U.S.C.  1313(j) 
subject  to  the  following  conditions: 

(1)  Application.  The  claimant  must 
file  a  written  appUcation  with  the 
drawback  office  where  the  drawback 
claims  will  be  filed.  Such  application 
shall  include  the  following: 

(i)  Required  information. 

(A)  Name,  address,  and  Internal 
Revenue  Service  (IRS)  number  (with 
suffix)  of  applicant; 

(B)  Name,  address,  and  Internal 
Revenue  Service  (IRS)  number(s)  (with 
suffix)  of  exporters),  if  apphcant  is  not 
the  exporter; 


(C)  Export  period  covered  by  this 
application; 

(D)  Commodity/product  lines  of 
imported  and  exported  merchandise 
covered  in  this  application; 

(E)  The  origin  of  the  above 
merchandise; 

(F)  Estimated  number  of  export 
transactions  covered  in  this  application; 

(G)  Estimated  number  of  drawback 
claims  and  estimated  time  of  filing  those 
claims  to  be  covered  in  this  application; 

(H)  The  port(s)  of  exportation; 

(I)  Estimated  dollar  value  of  potential 
drawback  to  be  covered  in  this 
application;  and 

(J)  The  relationship  between  the 
parties  involved  in  the  import  and 
export  transactions; 

(ii)  Written  declarations  regarding: 

(A)  The  reason(s)  that  Customs  was 
not  notified  of  the  intent  to  export;  and 

(B)  Whether  the  applicant,  to  the  best 
of  its  knowledge,  will  have  future 
exportations  on  which  unused 
merchandise  drawback  might  be 
claimed;  and 

(iii)  A  certification  that  the  following 
documentary  evidence  will  be  made 
available  for  Customs  review  upon 
request: 

(A)  For  the  purpose  of  establishing 
that  the  imported  merchandise  was  not 
used  in  the  United  States  (for  purposes 
of  drawback  imder  19  U.S.C.  1313(j)(l)) 
or  that  the  exported  merchandise  was 
not  used  in  the  United  States  and  was 
commercially  interchangeable  with  the 
imported  merchandise  (for  purposes  of 
drawback  under  19  U.S.C.  1313(j)(2)), 
and,  as  applicable: 

(1)  Busin^s^  records  prepared  in  the 
ordinary  cdurse  of  business; 

(2)  Laboratory  records  prepared  in  the 
ordinary  course  of  business;  and/ or 

(5)  Inventory  records  prepared  in  the 
ordinary  coiu-se  of  business  tracing  all 
relevant  movements  and  storage  of  the 
imported  merchandise,  substituted 
merchandise,  and/or  exported 
merchandise;  and 

(B)  Evidence  establishing  compliance 
with  all  other  appHcable  drawback 
requirements. 

(2)  One-Time  Use.  The  procedure 
provided  for  in  this  section  may  be  used 
by  a  claimant  only  once,  unless  good 
cause  is  shown  (for  example, 
successorship). 

(3)  Claims  filed  pending  disposition  of 
application.  Drawback  claims  may  be 
filed  under  this  section  pending 
disposition  of  the  application.  However, 
those  drawback  claims  vdll  not  be 
processed  or  paid  until  the  application 
is  approved  by  Customs. 

(b)  Customs  action.  In  order  for 
Customs  to  evaluate  the  application 
under  this  section,  Customs  may 


request,  and  the  applicant  shall  provide, 
any  of  the  information  listed  in 
paragraph  (a)(l)(iii)(A)(l)  through  [3)  of 
this  section.  In  making  its  decision  to 
approve  or  deny  the  application  under 
this  section,  Customs  will  consider 
factors  such  as,  but  not  limited  to,  the 
following: 

(1)  Information  provided  by  the 
claimant  in  the  written  application; 

(2)  Any  of  the  information  listed  in 
paragraph  (a)(l)(iii){A)(l)  through  [3]  of 
this  section  and  requested  by  Customs 
under  this  paragraph;  and 

(3)  The  applicant's  prior  record  with 
Customs. 

(c)  Time  for  Customs  action.  Customs 
will  notify  the  apphcant  in  writing 
within  90  days  after  receipt  of  the 
application  of  its  decision  to  approve  or 
deny  the  application,  or  of  Customs 
inability  to  approve,  deny  or  act  on  the 
application  and  the  reason  therefor. 

(d)  Appeal  of  denial  of  application.  If 
Customs  denies  the  application,  the 
applicant  may  file  a  written  appeal  with 
the  drawback  office  which  issued  the 
denial,  provided  that  the  applicant  files 
this  appeal  within  30  days  of  the  date 
of  denial.  If  Customs  denies  this  initial 
appeal,  the  applicant  may  file  a  further 
v«-itten  appeal  with  Customs 
Headquarters,  Office  of  Field 
Operations,  Office  of  Trade  Operations, 
provided  that  the  applicant  files  this 
further  appeal  within  30  days  of  the 
denial  date  of  the  initial  appeal. 
Customs  may  extend  the  30  day  period 
for  appeal  to  the  drawback  office  or  to 
Customs  Headquarters,  for  good  cause, 
if  the  applicant  applies  in  writing  for 
such  extension  within  the  appropriate 
30  day  period  above. 

(e)  Future  intent  to  export  unused 
merchandise.  If  an  applicant  states  it 
will  have  future  exportations  on  which 
unused  merchandise  drawback  may  be 
claimed  (see  paragraph  (a)(l)(ii)(B)  of 
this  section),  the  apphcant  will  be 
informed  of  the  procedures  for  waiver  of 
prior  notice  (see  §  191.91  of  this  part). 

If  the  applicant  seeks  waiver  of  prior 
notice  under  §  191.91,  any 
documentation  submitted  to  Customs  to 
comply  with  this  section  will  be 
included  in  the  request  under  §  191.91. 
An  applicant  which  states  that  it  will 
have  future  exportations  on  which 
unused  merchandise  drawback  may  be 
claimed  (see  paragraph  (a)(l)(ii)(B)  of 
this  section)  and  which  does  not  obtain 
waiver  of  prior  notice  shall  notify 
Customs  of  its  intent  to  export  prior  to 
each  such  exportation,  in  accordance 
with  §191.35. 
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f1*1.37    D*«tniction  under  Customs 


A  claimant  may  destroy  merchandise 
and  obtain  unused  merchandise 
drawback  by  complying  with  the 
procedures  set  forth  in  §  191.71  of  this 
part  relating  to  destruction. 

f  191.38    Records. 

(a)  Maintained  by  claimant;  by  others. 
Pursuant  to  19  U.S.C.  1508(c)(3),  all 
records  which  are  necessary  to  be 
maintained  by  the  claimant  under  this 
part  with  respect  to  drawback  claims, 
and  records  kept  by  others  to 
complement  the  records  of  the  claimant, 
which  are  essential  to  establish 
compliance  with  the  legal  requirements 
of  19  U.S.C.  1313(j){l)  or  (j)(2).  as 
applicable,  and  this  part  with  respect  to 
drawback  claims,  shall  be  retained  for  3 
years  after  payment  of  such  claims 
(under  19  U.S.C.  1508,  the  same  records 
may  be  subject  to  a  different  retention 
period  for  different  purposes). 

(b)  Accounting  for  the  merchandise. 
Merchandise  subject  to  drawback  under 
19  U.S.C.  1313(j)(l)  and  (j)(2)  shall  be 
accounted  for  in  a  manner  which  will 
enable  the  claimant: 

(1)  To  determine,  and  Customs  to 
verify,  the  applicable  import  entry  or 
certificate  of  delivery; 

(2)  To  determine,  and  Customs  to 
verify,  the  applicable  exportation  or 
destruction;  and 

(3)  To  identify  with  respect  to  the 
import  entry  or  certificate  of  deUvery, 
the  imported  duty-paid  merchandise. 

SubfMft  D— Rejected  Merchandise 

f  1 91 .41    R«)scted  merchandise  drawlMCk. 
Section  313(c)  of  the  Act,  as  amended 
(19  U.S.C.  1313(c)),  provides  for 
drawback  upon  the  exportation  or 
destruction  under  Customs  supervision 
of  imported  merchandise  which  has 
been  entered,  or  withdrawn  firom 
warehouse,  for  consumption,  duty-paid; 
and  which  does  not  conform  to  sample 
or  specifications;  has  been  shipped 
without  the  consent  of  the  consignee;  or 
has  been  determined  to  be  defective  as 
of  the  time  of  importation.  The  claimant 
must  show  by  evidence  satisfactory  to 
Customs  that  the  exported  or  destroyed 
merchandise  was  defective  at  the  time 
of  importation,  or  was  not  in  accordance 
with  sample  or  specifications,  or  was 
shipped  without  the  consent  of  the 
consignee  (see  subpart  P  for  drawback  of 
internal-revenue  taxes  for 
unmerchantable  or  nonconforming 
distilled  spirits,  wines,  or  beer). 

1191.42    Procedure. 

(a)  Return  to  Customs  custody.  The 
claimant  must  return  the  merchandise 


to  Customs  custody  within  3  years  after 
the  date  the  merchandise  was  originally 
released  from  Customs  custody. 
Drawback  will  be  denied  on 
merchandise  returned  to  Customs 
custody  after  the  statutory  3-year  time 
period  or  exported  or  destroyed  without 
return  to  Customs  custody. 

(b)  Required  documentation.  The 
claimant  shall  submit  documentation  to 
the  drawback  office  as  part  of  the 
drawback  claim  to  establish  that  the 
merchandise  did  not  conform  to  sample 
or  specification,  was  shipped  without 
the  consent  of  the  consignee,  or  was 
defective  as  of  the  time  of  importation. 
If  the  claimant  was  not  the  importer,  the 
claimant  must: 

(1)  Submit  a  statement  signed  by  the 
importer  and  every  other  person,  other 
than  the  ultimate  purchaser,  that  owned 
the  goods  that  no  other  claim  for 
drawback  wa?  made  on  the  goods  by 
any  other  person;  and 

(2)  Certify  that  records  are  available  to 
support  the  statement  required  in 
paragraph  (b)(1)  of  this  section. 

(c)  Notice.  A  notice  of  intent  to  export 
or  destroy  merchandise  which  may  be 
the  subject  of  a  rejected  merchandise 
drawback  claim  (19  U.S.C.  1313(c)) 
must  be  provided  to  the  Customs 
Service  to  give  Customs  the  opportunity 
to  examine  the  merchandise.  The 
claimant,  or  the  exporter  or  destroyer, 
must  file  at  the  port  of  intended 
redelivery  to  Customs  custody  a  Notice 
of  Intent  to  Export,  Destroy,  or  Return 
Merchandise  for  Purposes  of  Drawback 
on  Customs  Form  7553  at  least  5 
working  days  prior  to  the  date  of 
intended  return  to  Customs  custody. 
Waiver  of  prior  notice  for  exportations 
under  194J.S.C.  1313(j)  (see  §  191.91  of 
this  part)  is  inapplicable  to  exportations 
under  19  U.S.C.  1313(c). 

(d)  Required  Information.  The  notice 
shall  provide  the  bill  of  lading  number, 
if  known,  the  name  and  telephone 
number,  mailing  address,  and,  if 
available,  fax  number  and  e-mail 
address  of  a  contact  person,  and  the 
location  of  the  merchandise. 

(e)  Decision  to  waive  examination. 
Within  two  (2)  working  days  after 
receipt  of  the  Notice  of  Intent  to  Export, 
Destroy,  or  Return  Merchandise  for 
Purposes  of  Drawback  (see  paragraph  (c) 
of  this  section).  Customs  will  notify,  in 
writing,  the  party  designated  on  the 
Notice  of  Customs  decision  to  either 
examine  the  merchandise  to  be  exported 
or  destroyed,  or  to  waive  examination. 
If  Customs  timely  notifies  the 
designated  party,  in  writing,  of  its 
decision  to  examine  the  merchandise 
(see  paragraph  (0  of  this  section),  but 
the  merchandise  is  exported  or 
destroyed  without  having  been 


presented  to  Customs  for  such 
examination,  any  drawback  claim,  or 
part  thereof,  based  on  the  Notice  of 
Intent  to  Export,  Destroy,  or  Return 
Merchandise  for  Purposes  of  Drawback, 
shall  be  denied.  If  Customs  notifies  the 
designated  party,  in  writing,  of  its 
decision  to  waive  examination  of  the 
merchandise,  or,  if  timely  notification  of 
a  decision  by  Customs  to  examine  or  to 
waive  examination  is  absent,  the 
merchandise  may  be  exported  or 
destroyed  without  delay  and  shall  be 
deemed  to  have  been  returned  to 
Customs  custody. 

(f)  Time  and  place  of  examination.  If 
Customs  gives  timely  notice  of  its 
decision  to  examine  the  merchandise  to 
be  exported  or  destroyed,  the 
merchandise  to  be  examined  shall  be 
promptly  presented  to  Customs. 
Customs  shall  examine  the  merchandise 
within  five  (5)  working  days  after 
presentation  of  the  merchandise.  The 
merchandise  may  be  exported  or 
destroyed  without  examination  if 
Customs  fails  to  timely  examine  the 
merchandise  after  presentation  to 
Customs,  and  in  such  case  the 
merchandise  shall  be  deemed  to  have 
been  returned  to  Customs  custody.  If  the 
examination  is  completed  at  a  port  other 
than  the  port  of  actual  exportation  or 
destruction,  the  merchandise  shall  be 
transported  in-bond  to  the  port  of 
exportation  or  destruction. 

(g)  Extent  of  examination.  The 
appropriate  Customs  office  may  permit 
release  of  merchandise  without 
examination,  or  may  examine,  to  the 
extent  determined  to  be  necessary,  the 
items  exported  or  destroyed. 

(h)  Drawback  claim.  When  filing  the 
drawback  claim,  the  drawback  claimant 
must  correctly  calculate  the  amount  of 
drawback  due  (see  §  191.51(b)  of  this 
part).  The  procedures  for  restructuring  a 
claim  (see  §  191.53  of  this  part)  shall 
apply  to  rejected  merchandise  drawback 
if  tiie  claimant  has  an  ongoing  export 
program  which  qualifies  for  this  type  of 
drawback. 

(i)  Exportation.  The  claimant  shall 
export  the  merchandise  and  shall 
provide  documentary  evidence  of 
exportation  (see  subpart  G  of  this  part). 
The  claimant  may  establish  exportation 
by  mail  as  set  out  in  §  191.74  of  this 
part. 


§  1 91 .43    Unused  merchandise  claim. 

Rejected  merchandise  may  be  the 
subject  of  an  unused  merchandise 
drawback  claim  under  19  U.S.C. 
1313(j)(l),  in  accordance  with  subpart  C 
of  this  part,  to  the  extent  that  the 
merchandise  qualifies  therefor. 
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f  1*1.44   D— micMon 


A  claimant  may  destroy  mochandise 
and  obtain  rejected  merchandise 
drawback  by  complying  with  the 
procedures  set  f(Hth  in  §  191.71  of  this 
part  relating  to  destruction. 

Subpart  E—Comptalion  of  Drawback 


f  191.51    CempMonol 

(a)  General.  (1)  Complete  claim. 
Unless  otherwise  specified,  a  complete 
drawback  claim  under  this  part  shall 
consist  of  the  drawback  entry  on 
Customs  Form  7551,  applicable 
oertificate(s)  of  manufacture  and 
delivery,  applicable  Notioe(s)  of  Intmt 
to  Enxnt,  Destroy,  or  Return 
Merchandise  for  Purposes  of  Drawback, 
applicable  import  entry  number(s), 
coding  sheet  unless  the  data  is  filed 
electronically,  and  evidence  of 
eonwrtation  or  destruction  under 
subpart  G  of  this  part. 

(2)  Csitf^cotes.  Additionally,  at  the 
time  of  the  filiiw  of  the  claim,  Uie 
associated  oertincate(s)  of  deUvery  must 
be  in  the  possession  of  the  party  to 
whom  the  merchandise  or  article 
covered  by  the  certificate  was  delivered. 
Any  required  oertificate(s)  of 
manufacture  and  delivery,  if  not 
previously  filed  with  Customs,  must  be 
filed  with  the  claim.  Previou^  filed 
certificates  of  manufacture  and  delivery, 
if  required,  shall  be  refisrenced  in  the 

(b)  Dmwbadc  due.  Drawback 
claimants  are  required  to  correctly 
calculate  the  amount  of  drawback  due. 
The  amount  of  drawback  requested  on 
the  drawbeck  entry  is  generaUy  to  be  99 
peromt  of  the  imp<»t  duties  eUgible  for 
drawback.  (For  example,  if  $1,000  in 
import  duties  are  allele  far  drawback 
less  1  percent  ($10),  the  amount  claimed 
on  the  drawback  entry  should  be  for 
$990.  Claims  exceeding  99  percent  (or 
100%  vrbaa  109%  of  the  duty  is 
available  fior  drewbedc)  wrili  not  be  paid 
imtil  the  calculatioas  have  been 
conected  by  the  claimant)  Claims  for 
less  than  99  percent  (or  100%  when 
100%  of  the  duty  is  available  for 
drawbadc)  will  be  paid  as  filed,  unless 
the  claimant  amends  the  claim  in , 
accordance  with  S  i91.52(c). 

(c)  HTSUS  nunAafs)  or  Schedule  B 
commodity  numberfs)  of  imparts  and 
exports.  (1)  General.  Drawbadc 
claimants  are  required  to  provide,  on  all 
drawback  daims  they  submit,  the 
Harmanized  Tariff  Schediile  of  the 
United  States  (HTSUS)  number(s)  for 
the  designated  imported  merchandise 
and  the  HTSUS  number(s)  or  the 


Schedule  B  commodity  numbeKs)  fior 
the  ejqwrted  article  or  articles. 

(2)  Imports.  For  imports,  HTSUS 
nxmiben  shall  be  provided  from  the 
entry  8\unmary(8)  and  other  entry 
documentation,  when  the  claimant  is 
the  importer  of  record,  or  firom  the 
certificate  of  delivery  and/or  the 
certificate  of  manufacture  and  delivery, 
otherwise.  Manufacturing  drawback 
claimants  fiUng  drawbadc  claims  based 
on  certificate(s)  of  manufacture  and 
delivery  filed  with  the  claims  or 
previously  filed  with  Customs  (see 
paragraph  (a)  of  this  section),  may  meet 
this  requirement  with  the  HTSUS 
number(s)  for  the  designated  imported 
merchandise  on  such  oertificate(s). 

(3)  Exports.  For  eimorts.  the  HTSUS 
nvunber(s)  or  Schedxue  B  commodity 
niunber(s)  shall  be  from  the  Shipper's 
Export  DBclaration(s)  (SEDs),  when 
required.  If  no  SED  is  required  (see.  e.g.. 
15  CFR  30.58),  the  claimant  shall 
provide  the  Schedule  B  commodity 
niuoberfs)  or  HTSUS  number(s)  that  the 
exporter  would  have  set  forth  on  the 
SED,  but  for  the  exemption  from  the 
requirement  for  an  SO). 

(4)  6-digit  level  for  HTSUS  and 
Schedule  B  canmodity  numbers.  The 
HTSUS  numbers  and  Schedule  B 
commodity  numbers  shall  be  stated  to  at 
least  6  digits. 

(5)  Effective  date.  For  imparts,  HTSUS 
niunbon  are  required  for  men^andise 
entered,  or  withdrawn  from  warriiouse, 
for  cmsumption  on  or  after  April  6, 
1998.  For  exports,  HTSUS  numbera  or 
Sdiedule  B  commodity  numben  are 
required  for  exported  merdiandise  or 
articles  exfiortBd  on  or  after  the  date  1 
yeer  after  April  6, 1998. 

(d)  Place  offihng.  For  manufacturing 
drawback,  the  claimant  shall  file  the 
drawback  claim  with  the  drawlnck 
office  listed,  as  apivopriate,  in  the 
general  manniiachiTing  drawlMck  ruling 
or  the  specific  raaimfacturing  drawlMdc 
ruling  (see  SS  191.7  and  191.8  of  this 
part).  For  other  kinds  of  drawbeck,  the 
claimant  shall  file  the  claim  with  any 
drawback  office. 

(e)  Time  of  filing.  (1)  General.  A 
completed  drawtteck  claim,  with  aU 
required  documents,  shall  be  filed 
within  3  yean  after  the  date  of 
exportation  or  destructicm  of  the 
merchandise  or  articles  which  are  the 
subject  of  the  claim.  Except  for  landing 
certificates  (see  §  191.76  of  this  part),  m 
unless  this  time  is  extended  as  provided 
in  paragraph  (e)(2)  of  this  section, 
claims  not  completed  within  the  3-year 
period  shall  be  considered  abaiuioned. 
Except  as  provided  in  ptaragraph  (e)(2) 
of  th^  section,  no  extmsion  «dll  be 
granted  unless  it  is  established  that 


Customs  was  responsible  for  the 
untimely  filing. 

(2)  Major  disaster.  The  3-yeer  period 
for  filing  a  completed  drawbadc  daim 
provided  for  in  paragraph  (e)(1)  of  this 
section  may  be  extended  far  a  period 
not  to  exceed  18  months  if: 

(i)  The  claimant  establishes  to  the 
satisfaction  of  Customs  that  the  claimant 
was  unable  to  file  the  drawbedc  daim 
because  of  an  event  declared  by  the 
President  to  be  a  major  dinster,  within 
the  meaning  given  to  that  term  in  42 
U.S.C  5122(2).  on  waiter  January  1, 
1994;  and 

(ii)  The  claimant  files  a  request  far 
such  extensirai  with  Customs  within  1 
year  from  the  last  day  of  tiie  3-year 
period  referred  to  in  paragraph  (eXl)  of 
this  section. 

(3)  Record  retention.  If  an  extension  is 
granted  with  respect  to  a  request  filed 
under  paragraph  (e)(2Kii)  of  this  section, 
the  periods  of  tinie  for  retaining  records 
under  19  U.S.C  1508(c)(3)  shaU  be 
extended  for  an  additicml  18  months. 


§lv1.82    RafaellnQi pertecUnQ Of 


(a)  Refecting  the  claim.  Upon  review 
of  a  drawback  claim,  if  the  daim  is 
determined  to  be  incomplete  (see 
§  191.51(aXl)).  the  daim  will  be  rejected 
and  Customs  will  notify  the  fikr  in 
writing.  The  filer  shall  then  have  the 
opportunitv  to  complete  the  claim 
subject  to  uie  requirement  for  filing  a 
cranplete  daim  within  3  years. 

(bj  Perfecting  the  claim;  additional 
evidence  requhed.  If  Customs 
determines  that  the  claim  is  complete 
according  to  the  requirements  of 
S  191.51(a)(1).  but  that  additional 
evidence  or  information  is  required. 
Customs  will  notify  the  filer  in  writing. 
The  claimant  shall  furnish,  or  have  the 
appropriate  party  furnish,  the  evidence 
or  information  requested  within  30  dajrs 
of  the  data  of  notificttian  by  CusUmis. 
Customs  may  extend  this  30  day  period 
for  good  cause  if  the  claimant  ues  a 
written  request  fr»  such  extension 
%rithin  the  30  day  period.  The  evidence 
or  infrxmation  required  imder  this 
paragraph  may  be  filed  more  than  3 
years  after  the  date  of  floq>ortation  or 
destruction  of  the  articles  which  are  the 
subject  of  the  claim.  Such  additional 
evidence  or  information  may  indude, 
but  is  not  limited  to: 

(1)  The  export  bill  of  lading  or  othef 
actual  evidence  of  exportation,  as 
provided  for  in  §  191.72(a)  of  this  part, 
which  shall  show  that  the  artides  were 
shipped  by  the  person  filing  the 
drawtwck  entry,  or  a  letter  of 
endorsement  from  the  perty  in  whose 
name  the-articles  were  shiptped'which 
shall  be  attached  to  such  bill  of  lading. 


i 


11024  Federal  Register/ Vol.  63,  No.  43 /Thursday,  March  5,  1998 /Rules  and  Regulations 


showing  that  the  party  filing  the  entry 
is  authorized  to  claim  drawback  and 
receive  payment  (the  claimant  shall 
have  on  Hie  and  make  available  to 
Customs  upon  request,  the  endorsement 
from  the  exporter  assigning  the  right  to 
claim  drawback); 

(2)  A  copy  of  the  import  entry  and 
invoice  annotated  for  the  merchandise 
identiHed  or  designated; 

(3)  A  copy  of  the  export  invoice 
annotated  to  indicate  the  items  on 
which  drawback  is  being  claimed;  and 

(4)  Certificate(s)  of  delivery  upon 
which  the  claim  is  based  (see  §  191.10(e) 
of  this  part). 

(c)  Amending  the  claim;  supplemental 
filing.  Amendments  to  claims  for  which 
the  drawback  entries  have  not  been 
liquidated  must  be  made  within  three 
(3)  years  after  the  date  of  exportation  or 
destruction  of  the  articles  which  are  the 
subject  of  the  original  drawback  claim. 
Liquidated  drawback  entries  may  not  be 
amended;  however,  they  may  be 
protested  as  provided  for  in  §  191.84  of 
this  part  and  part  174  of  this  chapter. 

S 1 91 .53    Restructuring  of  claim*. 

(a)  General.  Customs  may  require 
claimants  to  restructure  their  drawback 
claims  in  such  a  manner  as  to  foster 
Customs  administrative  efficiency.  In 
making  this  determination,  Customs 
will  consider  the  following  factors: 

(1)  The  number  of  transactions  of  the 
claimant  (imports  and  exports); 

(2)  The  value  of  the  claims; 

(3)  The  frequency  of  claims; 

(4)  The  product  or  products  being 
claimed;  and 

(5)  For  19  U.S.C.  1313(a)  and  1313(b) 
claims,  the  provisions,  as  applicable,  of 
the  general  manufacturing  drawback 
ruling  or  the  specific  manufacturing 
drawback  ruling. 

(b)  Exemption  from  restructuring; 
criteria.  In  order  to  be  exempt  from  a 
restructuring,  a  claimant  must 
demonstrate  an  inability  or 
impracticability  in  restructuring  its 
claims  as  required  by  Customs  and  must 
provide  a  mutually  acceptable 
alternative.  Criteria  used  in  such 
determination  will  include  a 
demonstration  by  the  claimant  of  one  or 
more  of  the  following: 

(1)  Complexities  caused  by  multiple 
commodities  or  the  applicable  general 
manufacturing  drawback  ruling  or  the 
specific  manufactiuing  drawback  ruling; 

(2)  Variable  and  conflicting 
manufacturing  and  inventory  periods 
(for  example,  financial,  accounting  and 
manufacturing  records  maintained  are 
significantly  different); 

(3)  Complexities  caused  by  multiple 
manufacturing  locations; 

(4)  Complexities  caused  by  difficulty 
in  adjusting  accounting  and  inventory 


records  (for  example,  records 
maintained— financial  or  accounting — 
are  significantly  different);  and/or 

(5)  Complexities  caused  by 
significantly  different  methods  of 
operation. 

Subpart  F— Verification  of  Claims 

S 1 91 .61    Vertflcation  of  drawtMck  claims. 

(a)  Authority.  (1)  Drawback  office.  All 
claims  shall  be  subject  to  verification  by 
the  port  director  where  the  claim  is 
filed. 

(2)  Two  or  more  locations.  The  port 
director  selecting  the  claim  for 
verification  may  forward  copies  of  the 
claim  and,  as  applicable,  letters  of 
notification  and  acknowledgement  for 
the  general  manufacturing  drawback 
ruhng  or  application  and  letter  of 
approval  for  a  specific  manufacturing 
drawback  ruling,  and  request  for 
verification,  to  other  drawback  offices 
when  deemed  necessary. 

(b)  Method.  The  verifying  office  shall 
verify  compliance  with  the  law  and  this 
part,  the  accuracy  of  the  related  general 
manufacturing  drawback  ruling  or 
specific  manufacturing  drawback  ruling 
(as  applicable),  and  the  selected 
drawback  claims.  Verification  may 
include  an  examination  of  all  records 
relating  to  the  transaction(s). 

(c)  Liquidation.  When  a  claim  has 
been  selected  for  verification, 
liquidation  will  be  postponed  only  on 
the  drawback  entries  for  those  claims 
selected  for  verification.  Postponement 
will  continue  in  effect  until  the 
verification  has  been  completed  and  the 
appropriate  port  director  issues  a  report. 
In  the  event  that  a  substantial  error  is 
revealed  during  the  verification, 
Customs  may  postpone  liquidation  of  all 
related  product  line  claims,  or,  in 
Customs  discretion,  all  claims  for  that 
claimant. 

(d)  Errors  in  specific  or  general 
manufacturing  drawback  rulings.  (1) 
Specific  manufacturing  drawback 
ruling,  (i)  Action  by  port  director.  If 
verification  of  a  drawback  claim  filed 
under  a  specific  manufacturing 
drawback  ruling  (see  §  191.6  of  this  part) 
reveals  errors  of  deficiencies  in  the 
drawback  ruling  or  application 
therefore,  the  port  director  shall 
promptly  inform  Customs  Headquarters 
(Attention:  Duty  and  Refund 
Determination  Branch,  Office  of 
Regulations  and  Rulings). 

(2)  General  manufacturing  drawback 
ruling.  If  verification  of  a  drawback 
claim  filed  under  a  general 
manufacturing  drawback  ruling  (see 
§  191.7  of  this  part)  reveals  errors  or 
deficiencies  in  a  general  manufacturing 
drawback  ruling,  the  letter  of 


notification  of  intent  to  operate  imder 
the  general  manufacturing  drawback 
ruling,  or  the  aduiowledgment  of  the 
letter  of  notification  of  intent,  the  port 
director  shall  promptly  inform  Customs 
Headquarters  (Attention:  Duty  and 
Refund  Determination  Branch.  Office  of 
Regulations  and  Rulings). 

(3)  Action  by  Customs  Headquarters. 
Customs  Headquarters  shall  review  the 
stated  errors  or  deficiencies  and  take 
appropriate  action  (see  19  U.S.C.  1625; 
19  CFR  part  177). 

$191.62    Penalties. 

(a)  Criminal  penalty.  Any  person  who 
knowingly  and  willfully  files  any  false 
or  fraudulent  entry  or  claim  for  the 
payment  of  drawback  upon  the 
exportation  of  merchandise  or 
knowingly  or  willfully  makes  or  files 
any  false  dociunent  for  the  purpose  of 
securing  the  payment  to  himself  or 
others  of  any  drawback  on  the 
exportation  of  merchandise  greater  than 
that  legally  due,  shall  be  subject  to  the 
criminal  provisions  of  18  U.S.C.  550, 
1001  or  any  other  appropriate  criminal 
sanctions. 

(b)  Civil  penalty.  Any  person  who 
seeks,  induces  or  affects  the  payment  of  . 
drawback,  by  fraud  or  negligence,  or 
attempts  to  do  so,  is  subject  to  civil 
penalties,  as  provided  under  19  U.S.C. 
1593a.  A  fraudulent  violation  is  subject 
to  a  maximiun  administrative  penalty  of 
3  times  the  total  actual  or  potential  loss 
of  revenue.  Repetitive  negUgent 
violations  are  subject  to  a  maximum 
penalty  equal  to  the  actual  or  potential 
loss  of  revenue. 

Subpart  G — Exportation  and 
Destruction 

§191.71    Drawtiaek  on  articles  destroyed 
under  Customs  supervision. 

(a)  Procedure.  At  least  7  working  days 
before  the  intended  date  of  destruction 
of  merchandise  or  articles  upon  which 
drawback  is  intended  to  be  claimed,  a 
Notice  of  Intent  to  Export,  Destroy,  or 
Return  Merchandise  for  Piuposes  of 
Drawback  on  Customs  Form  7553  shall 
be  filed  by  the  claimant  with  the 
Customs  port  where  the  destruction  is  to 
take  place,  giving  notification  of  the 
date  and  speciic  location  where  the 
destruction  is  to  occur.  Within  4 
working  days  after  receipt  of  the 
Customs  Form  7553,  Customs  shall 
advise  the  filer  in  writing  of  its 
determination  to  witness  or  not  to 
witness  the  destruction.  If  the  filer  of 
the  notice  is  not  so  notified  within  4 
working  days,  the  merchandise  may  be 
destroyed  without  delay  and  will  be 
deemed  to  have  been  destroyed  under 
Customs  supervision.  Unless  Customs 
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determines  to  witness  the  destruction, 
the  destruction  of  the  articles  following 
timely  notification  on  Customs  Form 
7553  shall  be  deemed  to  have  occurred 
imder  Customs  supervision.  If  Customs 
attends  the  destruction,  it  must  certify 
the  Notice  of  hitent  to  Export,  Destroy, 
or  Return  Merchandise  for  Purposes  of 
Drawback. 

(b)  Evidence  of  destruction.  When 
Customs  does  not  attend  the 
destruction,  the  claimant  must  submit 
evidence  that  destruction  took  place  in 
accordance  with  the  approved  Notice  of 
bitent  to  Export.  Destroy,  or  Return 
Merchandise  for  Purposes  of  Drawback. 
The  evidence  must  he  issued  by  a 
disinterested  third  party  (for  example,  a 
landfill  operator).  The  type  of  evidence 
depends  on  the  method  and  place  of 
destruction,  but  must  establish  that  the 
merchandise  was,  in  fact,  destroyed 
within  the  meaning  of  "destruction"  in 
§  191.2(g)  (i.e..  that  no  articles  of 
commercial  value  remained  after 
destruction). 

(c)  Completion  of  drawback  entry. 
After  destruction,  die  claimant  must 
provide  the  Customs  Form  7553, 
certified  by  the  Customs  official 
witnessing  the  destruction  in 
accordance  with  paragraph  (a)  of  this 
section,  to  Customs  as  part  of  the 


completed  drawback  claim  based  on  the 
destruction  (see  §  igi.51(a)  of  this  part). 
If  Customs  has  not  attended  the 
destruction,  the  claimant  must  provide 
the  evidence  that  destruction  took  place 
in  accordance  with  the  approved 
Customs  Form  7553,  as  provided  for  in 
paragraph  (b)  of  this  section,  as  part  of 
the  completed  drawback  claim  based  on 
the  destruction  (see  §  191.Sl(a)  of  this 
part). 

f  1 91.72    ExportMon  procedums. 

Exportation  of  articles  for  drawback 
purposes  shall  be  estabUshed  by 
complying  with  one  of  the  procedures 
provided  for  in  this  section  (in  addition 
to  providing  prior  notice  of  intent  to 
export  if  apphcable  (see  §§  191.35, 
191.36, 191.42,  and  191.91  of  this  part)). 
Supporting  documentary  evidence  shall 
establish  fully  the  date  and  fact  of 
exportation  and  the  identity  of  the 
exporter.  The  procedures  for 
establishing  exportation  outlined  by  this 
section  include,  but  are  not  limited  to: 

(a)  Actual  evidence  of  e}q>ortation 
consisting  of  docimientary  evidence, 
such  as  an  originally  signed  bill  of 
lading,  air  waybill,  freight  waybill, 
Canadian  Customs  manifest,  and/or 
cargo  manifest,  or  certified  copies 
thereof,  issued  by  the  exporting  carrier; 

(b)  Export  summary  (§  191.73); 


(c)  Certified  export  invoice  for  mail 
shipments  (§  191.74); 

(d)  Notice  of  lading  for  supplies  on 
certain  vessels  or  aircraft  (§  191.112);  or 

(e)  Notice  of  transfer  for  articles 
manufactured  or  produced  in  the  U.S. 
which  are  transferred  to  a  foreign  txade 
zone  (§  191.183). 

1191.73    Export  summary  prooeduM. 

(a)  General.  The  export  summary 
procedure  consists  of  a  Chronological 
Summary  of  Exports  used  to  support  a 
drawback  claim.  It  may  be  submit'  3d  as 
part  of  the  claim  in  Ueu  of  actual  ^ 
docimientary  evidence  of  exportation.  It 
may  be  used  by  any  claimant  for 
manufacturing  drawback,  and  for 
unused  or  rejected  merchandise 
drawback,  as  well  as  for  drawback 
involving  the  substitution  of  finished 
petroleum  derivatives  (19  U.S.C 
1313(a),  (b),  (c),  (j),  or  (p)).  It  is  intended 
to  improve  administrative  efficiency. 

(b)  Format  of  Chronological  Summary 
of  Exports.  The  Chronological  Summary 
of  Exports  shall  contain  the  data 
provided  for  in  the  following  sample: 

Ommological  Snmmarj  of  Exports 

Drawback  entry  No. 


Claimant 


;  Exporter. 


diBierent  from  claimant) 
Period  from to 


(if 


Date  of  export 
(1) 


Exporter  if  not 
claimant 

(2) 


Urtique  export 
identifier^ 


(3) 


Description 
(4) 


Nat  quantity 


<5) 


Sched.  B  com.  • 
orHTSUSi 

(6) 


Destination 


m 


AAAA'This  number  is  to  be  i»ed  to  associate  the  export  transaction  presented  on  the  Chronological  Summary  of  Exports  to  the  aoorooriate 
SSSSTSS^SSrtK)  et^J^^  *     *'^^'       °*  '^**  *^*^*^  "*'••  '"^°^'  W^frtifiMtiSTrt  vessel  o7aircninai5  wyage^iSS 


(c)  Documentary  evidence.  (1) 
Records.  The  claimant,  whether  or  not 
the  exporter,  shall  maintain  the 
Chronological  Summary  of  Exports  and 
such  additional  evidence  of  expmtation 
required  by  Customs  to  estabU^  fully 
the  identity  of  the  exported  articles  and 
the  fact  of  exportation.  Actual  evidence 
of  exportation,  as  described  in 
§  191.72(a)  of  this  subpart,  is  the 
primary  evidence  of  export  for 
drawback  purposes. 

(2)  Maintenance  of  records.  The 
claimant  shall  submit  as  part  of  the 
claim  the  Chronological  Siunmary  of 
Exports  (see  $  191.51).  The  claimant 
shall  retain  records  supporting  the 
Chronological  Summary  of  Exports  for  3 
years  after  payment  of  the  related  claim, 
and  such  records  are  subject  to  review 
by  Customs. 

S  191.74    CerMflcatloii  cH  exporWIon  t>y 


If  the  merchandise  on  which 
drawback  is  to  be  claimed  is  exported 


by  mail  or  parcel  post,  the  official  postal 
records  which  describe  the  mail 
shipment  shall  be  sufficient  to  prove 
exportation.  The  postal  record  shall  be 
identified  on  the  drawback  entry,  and. 
shall  be  retained  by  the  claimant  and 
submitted  as  part  of  the  drawback  claim 
(see  §  191.10(e). 

§191.75    Exportation  by  the  Qovemmant 

(a)  Claim  by  U.S.  Government.  When 
a  department,  branch,  agency,  or 
instrummtality  of  the  United  States 
Government  exports  products  with  the 
intention  of  claiming  drawback,  it  may 
establish  the  exportation  in  the  manner 
provided  in  §§  191.72  and  191.73  of  this 
subpart  (see  §  191.4  of  this  part). 

(b)  C7aiin  by  supplier.  When  a 
supplier  of  merchaJodise  to  the 
Government  or  any  of  the  parties 
specified  in  §  191.82  of  this  part  claims 
drawback,  exportation  shall  be 
established  under  §§  191.72  and  191.73 
of  thiis  subpart. 


S  191.76    Laitding  oertMcais. 

(a)  Requirement.  Prior  to  the 
liquidation  of  the  drawback  entry. 
Customs  may  require  a  landing 
certificate  for  every  aircraft  departing 
from  the  United  States  imder  its  own 
power  if  drawback  is  claimed  on  the 
aircraft  or  a  part  thereof,  except  for  the 
exportation  of  supplies  under  §  309  of 
the  Act.  as  amended  (19  U.S.C  1309). 
The  certificate  shall  ^ow  the  exact  time 
of  landing  in  the  foreign  destination  and 
describe  the  aircraft  or  parts  subject  to 
drawback  in  sufficient  detail  to  enable 
Customs  officers  to  iiientify  them  with 
the  documentation  of  exportation. 

(b)  Written  notice  of  requirement  and 
time  for  filing.  A  landing  c»rtificate 
shall  be  filed  within  one  year  from  the 
written  Customs  request,  unless 
Customs  Headquarters  grants  an  'v 
extensicm. 

(c)  Signature.  A  lanHing  certificate 
shall  be  signed  by  a  revenue  officer  of 
the  foreign  coimtry  of  the  export's 
destination,  imless  the  embassy  of  that 
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country  certifies  in  writing  that  there  is 
no  Customs  administration  in  that 
country,  in  which  case  the  landing 
certificate  may  be  signed  by  the 
consignee  or  the  carrier's  agent  at  the 
place  of  unlading. 

(d)  Inability  to  produce  landing 
certificates.  A  landing  certificate  shall 
be  waived  by  the  requiring  Customs 
authority  if  the  claimant  demonstrates 
inability  to  obtain  a  certificate  and  offers 
other  satisfactory  evidence  of  export. 

Subpart  H— Liquidation  and  Protest  of 
Drawt>acl(  Entries 

§191.81    Liquidation. 

(a)  Time  of  liquidation.  Drawback 
entries  may  be  liquidated  after: 

(1)  Liquidation  of  the  import  entry 
becomes  final;  or 

(2)  Deposit  of  estimated  duties  on  the 
imported  merchandise  and  before 
liquidation  of  the  import  entry. 

(b)  Claims  based  on  estimated  duties. 
(1)  Drawback  may  be  paid  on  estimated 
duties  if  the  import  entry  has  not  been 
liquidated,  or  the  liquidation  has  not 
become  final  (because  of  a  protest  being 
filed)  (see  also  §  173.4(c)  of  this 
chapter],  and  the  drawback  claimant 
and  any  other  party  responsible  for  the 
payment  of  liquidated  import  duties 
each  file  a  written  request  for  payment 
of  each  drawback  claim,  waiving  any 
right  to  payment  or  refund  under  other 
provisions  of  law,  to  the  extent  that  the 
estimated  duties  on  the  unliquidated 
import  entry  are  included  in  the 
drawback  claim  for  which  drawback  on 
estimated  duties  is  requested  under  this 
paragraph.  The  drawback  claimant 
shall,  to  the  best  of  its  knowledge, 
identify  each  import  entry  that  has  been 
protested  or  that  is  the  subject  of  a 
request  for  reliquidation  (19  U.S.C. 
1520(c)(1))  and  that  is  included  in  the 
drawback  claim.  A  drawback  entry, 
once  finally  liquidated  on  the  basis  of 
estimated  duties,  shall  not  be  adjusted 
by  reason  of  a  subsequent  final 
liquidation  of  the  import  entry. 

(2)  However,  if  final  liquidation  of  the 
import  entry  discloses  that  the  total 
amount  of  import  duty  is  different  from 
the  total  estimated  duties  deposited, 
except  in  those  cases  when  drawback  is 
100%  of  the  duty,  the  party  responsible 
for  the  payment  of  liquidated  duties,  as 
applicable,  shall: 

(i)  Be  liable  for  1  percent  of  all 
increased  duties  foimd  to  be  due  on  that 
portion  of  merchandise  recorded  on  the 
drawback  entry;  or 

(ii)  Be  entitled  to  a  refund  of  1  percent 
of  all  excess  duties  found  to  be  paid  on 
that  portion  of  the  merchandise 
recorded  on  the  drawback  entry. 


(c)  Claims  based  on  voluntary  tenders 
or  other  payments  of  duties.  (1)  General. 
Subject  to  the  requirements  in 
paragraph  (c)(2)  of  this  section, 
drawback  may  be  paid  on  voluntary 
tenders  of  the  unpaid  amount  of  lawful 
ordinary  Customs  duties  or  any  other 
payment  of  lawful  ordinary  Customs 
duties  for  an  entry,  or  withdrawal  from 
warehouse,  for  consumption  (see 
§191.3(a)(l)(iii)  of  this  part),  provided 
that: 

(i)  The  tender  or  payment  is 
specifically  identified  as  duty  on  a 
specifically  identified  entry,  or 
withdrawal  from  warehouse,  for 
consumption; 

(ii)  Liquidation  of  the  specifically 
identified  entry,  or  withdrawal  from 
warehouse,  for  consumption  became 
final  prior  to  such  tender  or  payment; 
and 

(iii)  Liquidation  of  the  drawback  entry 
in  which  that  specifically  identified 
import  entry,  or  withdrawal  from 
warehouse,  far  consumption  is 
designated  has  not  become  final. 

(2)  Written  request  and  waiver. 
Drawback  may  be  paid  on  claims  based 
on  voluntary  tenders  or  other  payments 
of  duties  under  this  subsection  only  if 
the  drawback  claimant  and  any  other 
party  responsible  for  the  payment  of  the 
voluntary  tenders  or  other  payments  of 
duties  each  file  a  written  request  for 
payment  of  each  drawback  claim  based 
on  such  voluntary  tenders  or  other 
payments  of  duties,  waiving  any  claim 
to  payment  or  refund  under  other 
provisions  of  law,  to  the  extent  that  the 
voluntary  tenders  or  other  payment  of 
duties  under  this  paragraph  are 
included  in  the  drawback  claim  for 
which  drawback  on  the  voluntary 
tenders  or  other  payment  of  duties  is 
requested  under  this  paragraph. 

(d)  Claims  based  on  liquidated  duties. 
Drawback  shall  be  based  on  the  final 
liquidated  duties  paid  that  have  been 
made  final  by  operation  of  law  (except 
in  the  case  of  the  written  request  for 
payment  of  drawback  on  the  basis  of 
estimated  duties,  voluntary  tender  of 
duties,  and  other  payments  of  duty,  and 
waiver,  provided  for  in  paragraphs  (b) 
and  (c)  of  this  section). 

(e)  Liquidation  procedure.  When  the 
drawback  claim  has  been  completed  by 
the  filing  of  the  entry  and  other  required 
documents,  and  exportation  (or 
destruction)  of  the  articles  has  been 
established,  the  drawback  office  shall 
determine  drawback  due  on  the  basis  of 
the  complete  drawback  claim,  the 
applicable  general  manufacturing 
drawback  ruling  or  specific 
manufacturing  drawback  ruling,  and 
any  other  relevant  evidence  or 
information. 


(f)  Relative  value;  multiple  products. 
(1)  Distribution.  Where  two  or  more 
products  result  from  the  manufactiu^  or 
production  of  merchandise,  drawback 
shall  be  distributed  to  the  several 
products  in  accordance  with  their 
relative  value  at  the  time  of  separation. 

(2)  Value.  The  value  to  be  used  in 
computing  the  distribution  of  drawback 
where  two  or  more  products  result  fi"om 
the  manufacture  or  production  of 
merchandise  under  drawback 
conditions  shall  be  the  market  value 
(see  §  191. 2(u)  of  this  part),  unless 
another  value  is  approved  by  Customs. 

(g)  Payment.  The  drawback  office 
shall  authorize  the  amount  of  the  refund 
due  as  drawback  to  the  claimant. 

§191.82    Person  antltled  to  Claim 
drawtMCit. 

Unless  otherwise  provided  in  this  part 
(see  §§  191.42(b),  191.162,  191.175(a), 
191.186),  the  exporter  (or  destroyer) 
shall  be  entitled  to  claim  drawback, 
unless  the  exporter  (or  destroyer),  by 
means  of  a  certification,  waives  the  right 
to  claim  drawback  and  assigns  such 
right  to  the  manufacturer,  producer, 
importer,  or  intermediate  party  (in  the 
case  of  drawback  under  19  U.S.C. 
1313(j)(l)  and  (2),  see  §  191.33(a)  and 
(b)).  Such  certification  shall  also  affirm 
that  the  exporter  (or  destroyer)  has  not 
and  will  not  assign  the  right  to  claim 
drawback  on  the  particular  exportation 
or  destruction  to  any  other  party.  The 
certification  provided  for  in  this  section 
may  be  a  blanket  certification  for  a 
stated  period. 

§  1 91 .83    Person  entitiad  to  receive 
payment 

Drawback  is  paid  to  the  claimant  (see 
§191.82). 


§191.84    Protests. 

Procediu-es  to  protest  the  denial,  in 
whole  or  in  part,  of  a  drawback  entry 
shall  be  in  accordance  with  part  174  of 
this  chapter  (19  CFR  part  174). 

Subpart  I — Waiver  of  Prior  Notice  of 
Intent  To  Export;  Accelerated  Payment 
of  Drawbacic 

§  1 91 .91    Waiver  of  prior  notice  of  Intent  to 
export 

(a)  General.  (1)  Scope.  The 
requirement  in  §  191.35  of  this  part  for 
prior  notice  of  intent  to  export 
merchandise  which  may  be  the  subject 
of  an  unused  merchandise  drawback 
claim  under  §  313(j)  of  the  Act,  as 
amended  (19  U.S.C.  1313(j)),  may  be 
waived  under  the  provisions  of  this 
section. 

(2)  Effective  date  for  claimants  with 
existing  approval.  For  claimants 
approved  for  waiver  of  prior  notice  as  of 
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April  6, 1998,  such  approval  of  waiver 
of  prior  notice  shall  remain  in  efiisct, 
under  the  Customs  Regulations  in  efibct 
as  of  the  time  trfthe  approval  of  waiw 
of  prior  notice,  for  a  pmiod  of  1  year 
after  April  8, 1998.  Tlie  previously 
approved  waiver  of  prior  notice  shall 
terminate  at  the  end  of  such  1-year 
period  unless  the  claimant  applies  for 
waiver  of  prior  notice  under  this 
section.  If  a  claimant  approved  fior 
waiver  of  prior  notice  as  of  April  6, 1998 
applies  for  waiver  of  prior  notice  under 
this  secti(»  within  such  l-year  pniod. 
the  claimant  may  continue  to  (^lerate 
under  its  existing  waiver  of  prior  notice 
until  Customs  approves  or  denies  the 
application  for  waiver  of  prior  notice 
under  this  secticm,  subject  to  the 
provisicms  in  this  section  (see,  in 
particular,  paragraphs  (d)  and  (e)  of  this 
sectionj. 

(3)  Limited  saccessorship  f<x  waivar 
of  prior  notice.  Whoi  a  claiinant 
(pradecessor)  is  approved  for  waiver  of 
pricff  notice  under  this  section  and  all 
of  the  ri^ts,  privileges,  immunities, 
powers,  duties  and  uabilitieeof  the 
claimant  are  transfarred  by  written 
agreement,  merger,  or  corporate 
resolution  to  a  successor,  such  ai^roval 
of  waiver  of  prior  notice  shall  mnain  in 
effect  for  a  period  of  1  year  after  such 
transfer.  The  approval  of  waiver  of  prior 
notice  shall  terminate  at  the  end  of  such 
1-year  period  unless  the  successor 
applies  for  waiver  of  prim  notice  under 
this  section.  If  such  successor  applies 
tar  waiver  of  prior  notice  under  this 
section  within  such  1-year  period,  the 
successor  may  continue  to  operate 
xmder  the  predecessor's  waivw  of  prior 
notice  imtil  Customs  approves  or  deiues 
the  successor's  application  £ar  waiver  of 
prior  notice  under  this  section,  subject 
to  the  provisions  in  this  section  (see,  in 
particular,  paragraphs  (d)  and  (ej  (tf  this 
section). 

(b)  Application.  (1)  fWto  may  apply.  A 
claimant  for  unused  merchandise 
drawback  under  19  U.S.C  1313(j)  may 
apply  for  a  waiver  of  prior  notice  of 
intent  to  export  merchandise  imder  this 
section. 

(2)  Contents  of  application.  An 
applicant  for  a  waiver  of  prior  notice 
under  this  section  must  file  a  written 
application  with  the  drawbeck  office 
where  tiie  claims  will  be  filed.  Such 
application  shall  include  the  following: 

(i)  Required  infmmation: 

(A)  Name,  address,  and  Internal 
Revenue  Service  (IRS)  number  (witii 
suffix)  of  applicant; 

(B)  Name,  address,  and  Internal 
Revenue  Service  (IRS)  number  (with 
suffix)  of  ciment  exporters)  (if  more 
than  3  exp<»ters,  such  informatiui  is 
required  only  for  the  3  most  frequenUy 


used  exporters),  if  applicaat  is  not  the 
exporter; 

(C)  Exi>ort  period  covered  by  this 
application; 

(P)  Commodity/imxhict  lines  of 
imported  and  exported  merchandise 
covered  by  this  application; 

(E)  Origin  of  merchandise  cov«ed  by 
this  application; 

(F)  Estimated  number  (rf  export 
transactions  during  the  next  calendar 
year  covered  by  this  application; 

(G)  Port(s)  of  exportation  to  be  used 
dining  the  next  calendar  year  cowed 
by  this  application: 

(H)  Estimated  dollar  value  of  potantial 
drawback  during  the  next  calendar  year 
covered  by  this  application;  and 

(I)  The  relationship  between  the 
parties  involved  ivthe  import  ^ul 
export  transactions; 

Ui)  A  written  dedaration  whether  or 
not  the  applicant  has  previously  been 
denied  a  waiver  request,  or  had  an 
approval  of  a  waiver  revoked,  by  any 
othw  drawback  office,  and  whether  the 
applicant  has  previously  requested  a  1- 
time  waiver  of  prior  notice  under 
§  191.36,  and  whether  sudi  request  was 
approved  or  denied;  and 

(iii)  A  certification  that  the  following 
documentary  evidrace  wiU  be  made 
available  for  Customs  review  upon 
reouest: 

(A)  For  the  purpose  of  establishing 
that  the  imported  merchandise  was  not 
used  in  the  United  States  (for  purposes 
of  drawback  under  19  U.S.C.  1313(j)(l)) 
or  that  the  exported  merchandise  was 
not  used  in  the  United  States  and  was 
commercially  interchangeeble  with  the 
imported  mcnrchmdise  (for  purposes  of 
drawback  under  19  U.S.C  1313(j)(2]). 
and,  as  applicable: 

(1)  Business  records  prepared  in  the 
ordinary  course  of  business; 

(2)  LuMratory  records  prepared  in  the 
ordinary  course  of  business;  and/or 

(J)  Inventory  records  prepeied  in  the 
ordinary  course  of  business  tracing  all 
relevant  movements  and  storage  of  the 
imported  merdiandisa,  substituted 
merchandise,  and/or  exported 
merchandise;  and 

(B)  Any  other  evidence  establishing 
compliance  with  other  applicable 
drawback  requiiemMits,  upon  Customs 
request  imder  paragraph  (b)(2Kiu)  of 
this  section. 

(3)  Samples  of  records  to  accompany 
application.  To  expedite  the  processing 
of  applicaticms  underthis  section,  the 
application  should  contain  at  least  one 
sample  of  each  of  tiie  records  to  be  used 
to  establish  compliance  with  the 
applic^le  lequiiements  (that  is.  sample 
of  import  document  (for  example. 
Customs  Form  7501),  sample  of  export 
document  (for  example,  bill  of  lading), 


and  samples  of  business,  laboratory,  and 
inventory  records  certified,  under 
paragraph  (b)(2Hiii)(A)(])  tiirough  (3)  of 
this  section,  to  be  available  to  Customs 
upon  request). 

(c)  Action  on  application.  (1)  Customs 
review.  The  drav^uck  office  shall 
review  and  verily  the  information 
submitted  on  and  with  the  apj^cation. 
Customs  will  notify  the  applicant  in 
writing  within  90  days  of  receipt  (rfthe 
application  of  its  decision  to  aj^rove  or 
deny  the  appUcation.  or  of  Custonu 
inabihty  to  approve,  deny,  or  act  on  tiie 
application  and  the  reason  therefor.  In 
(mar  for  Customs  to  evaluate  the 
application.  Customs  may  request  any  of 
the  information  listed  in  paragraph 
(b)(2)(iii)(AXl)  tiirough  (3)  of  this 
sectron.  Based  on  the  infonnaticm 
submitted  «n  and  with  the  apiriioatian 
and  any  information  so  requeued,  and 
based  on  the  applicant's  record,  of 
transactions  vrith  Cust(Kns»  the 
drawbeck  office  will  approve  or  deny 
the  application.  The  criteria^  be 
considered  in  reviewing  the  applicant's 
record  with  Customs  include,  Init  are 
not  limited  to  (as  applioMe): 

(i)  The  presence  or  abaence  of 
unresolved  Customs  diarses  (duties, 
taxes,  or  other  debts  owed  Customs); 

(ii)  The  accuracy  ot  the  claimant's 
past  drawbadc  claims; 

(iii)  Whether  waiver  of  prior  notice 
was  previously  revoked  or  suspended; 
and 

(iv)  The  presence  or  absence  of  any 
biliue  to  present  merchandise  to 
Customs  for  examination  after  Customs 
had  timely  notified  the  party  filing  a 
Notice  of  Intent  to  Export  Destroy,  or 
Return  Merchandise  for  Purposes  of 
Drawback  of  Custmns  intent  to  •xf^tirMf 
the  merchandise  (see  §  191.35  of  this 
part). 

(2)  Approval.  The  aj^roval  of  an 
application  for  waivw  of  prior  notice  of 
intent  to  export,  under  this  section, 
shall  operate  prospectively,  applying 
only  to  those  export  shipments 
occurring  after  the  date  of  the  waiver.  It 
shall  be  subject  to  a  stay,  as  provided  in 
paruraph  (d)  of  this  section. 

{3]  Denial.  Uan  application  for  waiver 
of  prior  notice  of  intent  te  export,  under 
tiiis  section,  is  denied,  the  epplicant 
shaU  be  giv^  written  notice,  speaifying 
the  groonds  therefor,  together  with  vrhat 
conective  action  may  be  taken,  and 
infonning  the  applicant  that  the  denial 
may  be  appealed  in  the  mannn* 
prescribeid  in  paragraph  (g)  of  this 
section.  The  applicant  may  noTreepply 
for  a  waiver  until  the  reason  for  the 
denial  is  resolved. 

(d)  Stay.  An  approval  of  waiver  of 
prior  notice  may  be  stayed,  for  a 
q)ecifisd  reasonable  period,  should 
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Customs  desire  for  any  reason  to 
examine  the  merchandise  being 
exported  with  drawback  prior  to  its 
exportation  for  purposes  of  verification. 
Customs  shall  provide  written  notice,  by 
registered  or  certified  mail,  of  such  a 
stay  to  the  person  for  whom  waiver  of 
prior  notice  was  approved.  Customs 
shall  specify  the  reason(s)  for  the  stay  in 
such  written  notice.  The  stay  shall  take 
effect  2  working  days  after  the  date  die 
person  signs  the  return  post  office 
receipt  for  the  registered  or  certified 
mail.  The  stay  shall  remain  in  effect  for 
the  period  specified  in  the  written 
notice,  or  until  such  eariier  date  as 
Customs  notifies  the  person  for  whom 
waiver  of  prior  notice  was  approved  in 
writing  that  the  reason  for  the  stay  has 
been  satisfied.  After  the  stay  is  lifted, 
operation  under  the  waiver  of  prior 
notice  procedure  may  resume  for 
exports  on  or  after  the  date  the  stay  is 
lifted. 

(e)  Proposed  Revocation.  Customs 
may  propose  to  revoke  the  approval  of 
an  application  for  waiver  of  prior  notice 
of  intent  to  export,  under  this  section, 
for  good  cause  (noncompliance  with  the 
drawback  law  and/or  regulations). 
Customs  shall  give  written  notice  of  the 
proposed  revocation  of  a  "waiver  of  prior 
notice  of  intent  to  export.  The  notice 
shall  specify  the  reasons  for  Customs 
proposed  action  and  provide 
information  regarding  the  procedures 
for  challenging  Customs  proposed 
revocation  action  as  prescribed  in 
paragraph  (g)  of  this  section.  The 
written  notice  of  proposed  revocation 
may  be  included  with  a  notice  of  stay 
of  approval  of  waiver  of  prior  notice  as 
provided  under  paragraph  (d)  of  this 
section.  The  revocation  of  the  approval 
of  waiver  of  prior  notice  shall  take  effect 
30  days  after  the  date  of  the  proposed 
revocation  if  not  timely  challenged 
imder  paragraph  (g)  of  this  section.  If 
timely  challenged,  the  revocation  will   . 
take  e^ect  after  completion  of  the 
challenge  proceduires  in  paragraph  (g)  of 
this  section  unless  the  challenge  is 
successful. 

(f)  Action  by  drawback  office 
controlling.  Action  by  the  appropriate 
drawback  office  to  approve,  deny,  stay, 
or  revoke  waiver  of  prior  notice  of  intent 
to  export,  unless  reversed  by  Customs 
Headquarters,  will  govern  the 
applicant's  eligibility  for  this  procedure 
in  all  Customs  drawback  offices.  If  the 
application  for  waiver  of  prior  notice  of 
intent  to  export  is  approved,  the 
claimant  shall  refer  to  such  approval  in 
the  first  drawback  claim  filed  after  such 
approval  in  the  drawback  office 
approving  waiver  of  prior  notice  and 
shall  submit  a  copy  of  the  approval 
letter  with  the  first  drawbadi  claim  filed 


in  any  drawback  office  other  than  the 
approving  office,  when  the  export  upon 
which  the  claim  is  based  was  without 
prior  notice,  under  this  section. 

(g)  Appeal  of  denial  or  challenge  to 
proposed  revocation.  An  appeal  of  a 
denial  of  an  application  under  this 
section,  or  challenge  to  the  proposed 
revocation  of  an  approved  application 
under  this  section,  may  be  made  by 
letter  to  the  drawback  office  issuing  the 
denial  or  proposed  revocation  and  must 
be  filed  within  30  days  of  the  date  of 
denial  or  proposed  revocation.  A  denial 
of  an  appeal  or  challenge  made  to  the 
drawback  office  may  itself  be  appealed 
to  Customs  Headquarters.  Office  of  Field 
Operations,  Office  of  Trade  Operations, 
and  must  be  filed  within  30  days  of  the 
xlenial  date  of  the  initial  appeal  or 
challenge.  The  30-day  period  for  appeal 
or  challenge  to  the  drawback  office  or  to 
Customs  Headquarters  may  be  extended 
for  good  cause,  upon  written  request  by 
the  applicant  or  holder  for  such 
extension  filed  with  the  appropriate 
office  within  the  30-day  period. 

}  191 .92    Aoceierated  payment 

(a)  General.  (1)  Scope.  Accelerated 
payment  of  drawback  is  available  under 
this  section  on  drawback  claims  under 
this  part,  unless  specifically  excepted 
from  such  accelerated  payment. 
Accelerated  payment  of  drawback 
consists  of  the  payment  of  estimated 
drawback  before  liquidation  of  the 
drawback  entry.  Accelerated  payment  of 
drawback  is  only  available  when 
Customs  review  of  the  request  for 
accelerated  payment  of  drawback  does 
not  find  omissions  from,  or 
inconsistencies  with  the  requirements  of 
the  drawback  law  and  part  191  (see, 
especially,  subpart  E  of  this  part). 
Accelerated  payment  of  a  drawback 
claim  does  not  constitute  liquidation  of 
the  drawback  entry. 

(2)  Effective  date  for  claimants  with 
existing  approval.  For  claimants 
approved  for  accelerated  payment  of 
drawback  as  of  April  6, 1998,  such 
approval  of  accelerated  payment  shall 
remain  in  affect,  under  the  Customs 
Regulations  in  effect  as  of  the  time  of 
the  approval  of  accelerated  payment,  for 
a  period  of  1  year  after  April  6, 1998. 
The  previously  approved  accelerated 
payment  of  drawback  shall  terminate  at 
the  end  of  such  1-year  period  unless  the 
claimant  applies  for  accelerated 
payment  under  this  section.  If  a 
claimant  approved  for  accelerated 
payment  of  drawback  as  of  April  6, 1998 
applies  for  accelerated  payment  under 
this  section  within  such  1-year  period, 
the  claimant  may  continue  to  operate 
under  its  existing  approval  of 
accelerated  payment  until  Customs 


approves  or  denies  the  application  for 
accelerated  payment  under  this  section, 
subject  to  the  provisions  in  this  section 
(see,  in  particular,  paragraph  (f)  of  this 
secticHi). 

(3)  Limited  successorship  for  approval 
of  accelerated  payment.  When  a 
claimant  (predecessor)  is  approved  for 
accelerated  payment  of  drawback  imder 
this  section  and  all  of  the  rights, 
privileges,  immimities,  powers,  duties 
and  Uabilities  of  the  claimant  are 
transferred  by  written  agreement, 
merger,  or  corporate  resolution  to  a . 
successor,  such  approval  of  accelerated 
payment  shall  remain  in  effect  for  a 
period  of  1  year  after  such  transfer.  The 
approval  of  accelerated  payment  of 
drawback  shall  terminate  at  the  end  of 
such  1-year  period  unless  the  successor 
applies  for  accelerated  payment  of 
drawback  under  this  section.  If  such 
successor  applies  for  accelerated 
payment  of  drawback  imder  this  section 
within  such  1-year  p>eriod,  the  successor 
may  continue  to  operate  imder  the 
predecessor's  approval  of  accelerated 
payment  until  Customs  approves  or 
denies  the  successor's  application  for 
accelerated  payment  under  this  section, 
subject  to  the  provisions  in  this  section 
(see,  in  particular,  paragraph  (f>  of  this 
section). 

(b)  Application  for  approval;  contents. 
A  person  who  wi^esto  apply  for 
accelerated  payment  of  drawback  must 
file  a  written  application  with  the 
drawback  office  where  claims  will  be 
filed. 

(1)  Required  information.  The 
application  must  contain: 

(i)  Company  name  and  address; 

(ii)  Internal  Revenue  Service  (IRS) 
number  (with  suffix); 

(iii)  Identity  (by  name  and  title)  of  the 
person  in  claimant's  organization  who 
will  be  responsible  for  Uie  drawback 
program; 

(iv)  Description  of  the  bond  coverage 
the  applicant  intends  to  use  to  cover 
accelerated  payments  of  drawback  (see 
paragraph  (d)  of  this  section),  including: 

(A)  Identity  of  the  surety  to  be  used; 

(B)  Dollar  amount  of  bond  cover^e 
for  the  first  year  under  the  accelerated 
payment  procedure;  and 

(C)  Procedures  to  ensure  that  bond 
coverage  remains  adequate  (that  is,    " 
procedures  to  alert  the  applicant  when 
and  if  its  accelerated  pajonent  potential 
hability  exceeds  its  bond  coverage); 

(v)  Description  of  merchandise  and/or 
articles  covered  by  the  application; 

(vi)  Type(s)  of  drawback  covered  by 
the  application;  and 

(vii)  Estimated  dollar  value  of 
potential  drawback  during  the  next  12- 
month  period  covered  by  the 
application. 
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(2)  Previous  applications.  In  the 
application,  the  applicant  must  state 
whether  or  not  the  applicant  has 

!>rBviously  been  denied  an  application 
or  accelerated  payment  of  drawback,  or 
had  an  approval  of  such  an  application 
revoked  b^  any  drawl>ack  office. 

(3)  Certification  of  compliance.  In  or 
with  the  application,  the  applicant  must 
also  submit  a  certification,  signed  by  the 
applicant,  that  all  applicable  statutory 
and  regulatory  requirements  for 
drawback  will  be  met 

(4)  Description  of  claimant's 
drawback  program.  With  the 
application,  the  applicant  must  submit 
a  description  (with  sample  documents) 
of  how  die  apphcant  will  ensure 
compliance  with  its  certification  that 
the  statutory  and  regulatory  drawback 
requirements  will  be  met.  This 
description  may  be  in  the  form  of  a. 
booklet  The  detail  contained  in  this 
description  should  vary  depending  on 
the  size  and  ccnnplexity  of  the 
applicant's  accelerated  drawback 
program  (for  example,  if  the  dollar 
amount  is  great  and  there  are  several 
kinds  of  drawbadc  involved,  with 
difbring  invmtory,  manufacturing,  and 
shipping  methods,  greater  detail  in  the 
description  will  be  required).  The 
description  must  include  at  least: 

(i)  Tne  name  of  the  official  in  the 
claimant's  organization  who  is 
responsible  for  oversight  of  the 
claimant's  drawback  program; 

(ii)  The  procedures  and  controls 
dononstrating  compliance  with  the 
statutory  and  regulatory  drawback 
requirements; 

(lii)  The  parameters  of  claimant's 
drawback  record-keeping  program, 
including  the  retention  periodand 
method  (for  example,  paper,  electronic, 
etc.); 

(iv)  A  Ust  of  the  records  that  will  be 
maintained,  including  at  least  sample 
import  documents,  sample  export 
documents,  sample  inventory  and 
transportation  dooiments  (if 
applicable),  sample  laboratory  or  other 
documents  establishing  the  qualification 
of  merchandise  or  articles  for 
substitution  under  the  drawback  law  (if 
applicable),  and  sample  manufacturing 
documents  (if  applicable); 

(v)  The  procedures  that  will  be  used 
to  notiiy  Customs  of  changes  to  the 
claimant's  drawback  program,  variances 
from  the  procedures  described  in  this 
application,  and  violations  of  the 
statutory  and  regulatory  drawback 
reoiurements;  and 

(vi)  The  procedures  for  an  annual 
review  by  the  claimant  to  ensure  that  its 
drawback  program  complies  with  the 
statutory  and  regulatory  diawback 
requirements  and  that  Customs  is 


notified  of  any  modifications  from  the 
procedures  described  in  this 
apjplication. 

(c)  Sample  application.  The  drawback 
office,  upon  request  shall  provide 
applicants  for  accelerated  payment  with 
a  sample  letter  format  to  assist  tbem  in 
preparing  their  submissions. 

(d)  Bond  required.  If  approved  for 
accelerated  payment,  the  claimant  must 
furnish  a  properly  executed  bond  in  an 
amount  sufficient  to  cover  the  estimated 
amount  of  drawback  to  be  claimed 
dining  the  term  of  the  bond.  If 
outstanding  accelerated  drawback 
claims  exceiad  the  amount  of  the  bond, 
the  drawback  office  will  require 
additional  bond  coverage  as  necessary 
before  additional  accelerated  payments 
are  made. 

(e)  Action  on  application.  (1)  Customs 
review.  The  drawback  office  shall 
review  and  verily  the  information 
submitted  in  and  with  the  application. 
In  order  for  Customs  to  evaluate  the 
application,  Customs  may  request 
additional  information  (including 
additional  sample  documents)  and/or 
explanations  of  any  of  the  information 
provided  for  in  paragraph  (b)(4)  of  this 
section.  Based  on  the  information 
submitted  on  and  with  the  application 
and  any  information  so  requested,  and 
based  on  the  applicant's  record  of 
transactions  with  Customs,  the 
drawback  office  will  approve  or  deny 
the  application.  The  criteria  to  be 
considered  in  reviewing  the  appUcant's 
record  with  Customs  include,  but  are 
not  limited  to  (as  applicable): 

(i)  The  presence  or  absence  of 
luuesolvwl  Customs  charges  (duties, 
taxes,  or  other  debts  owed  Customs); 

(ii)  The  accuracy  of  the  claimant's 
past  drawback  claims;  and 

(iii)  Whether  accelerated  payment  of 
drawback  or  waiver  of  prior  notice  of 
intent  to  export  was  previously  revoked 
or  suspended. 

(2)  Notification  to  applicant.  Customs 
will  notify  the  applicant  in  writing 
within  90  days  of  receipt  of  the 
application  of  its  decision  to  approve  or 
deny  the  application,  or  of  Customs 
inabihty  to  approve,  deny,  or  act  on  the 
application  and  the  reason  therefor. 

(3)  Approval.  The  approval  of  an 
application  for  accelerated  payment, 
imder  this  section,  shall  be  effective  as 
of  the  date  of  Customs  written 
notification  of  approval  under 
paragraph  (e)(2)  of  this  section. 
Accelerated  payment  of  drawback  shall 
be  available  imder  this  section  to 
unliquidated  drawback  claims  filed 
before  and  after  such  date.  For  claims 
filed  before  such  date,  accelerated 
payment  of  drawbadc  shall  be  paid  only 
if  the  claimant  furnishes  a  properly 


executed  single  transaction  bond 
covering  the  claim,  in  an  amount 
sufficient  to  cover  the  amount  of 
accelerated  drawback  to  be  paid  on  the 
claim. 

(4)  Denial.  If  an  application  for 
accelerated  payment  of  drawback  under 
this  section  is  denied,  the  appUcant 
shall  be  given  written  notice,  specifying 
the  grounds  therefor,  together  with  %^xat 
corrective  action  may  be  taken,  and 
informing  the  applicant  that  the  denial 
may  be  appealed  in  the  manner 
prescribed  in  paragraph  (i)  of  this 
section.  The  applicant  may  not  reapply 
for  accelerated  payment  of  drawback 
until  the  reason  for  the  denial  is 
resolved. 

(f)  Revocation.  Customs  may  propose 
to  revoke  the  approval  of  an  application 
for  accelerated  payment  of  drawback 
under  this  section,  for  good  cause  (that 
is,  noncompliance  with  the  drawback 
law  and/or  regulations).  In  case  of  such 
proposed  revocation,  Customs  shall  give 
written  notice,  by  registered  or  certified 
mail,  of  the  proposed  revocation  of  the 
approval  of  accelerated  payment  The 
notice  shall  specify  the  reasmis  for 
Customs  proposed  action  and  the 
procedures  for  challenging  Customs 
proposed  revocation  action  as 
prescribed  in  paragraph  (h)  of  this 
section.  The  revocation  shall  take  effect 
30  days  after  the  date  of  the  proposed 
revocation  if  not  timely  challenged 
under  paragraph  (h)  of  this  section.  If 
timely  challeriged,  the  revocation  will 
take  efiisct  after  completion  of  the 
challenge  procedures  in  paragraph  (h)  of 
this  secticm  imless  the  duUenge  is 
successful. 

(g)  Action  by  drawback  office 
controlling.  Action  by  the  appropriate 
drawback  office  to  approve,  deny,  stay, 
or  revoke  accelerated  payment  of 
drawback  mil  govern  the  applicant's 
ehgibility  for  this  procedure  in  all 
Customs  drawback  offices.  If  the 
application  for  accelerated  payment  of 
drawback  is  approved,  the  claimant 
shall  refer  to  such  approval  in  the  first 
drawback  claim  filed  after  such 
approval  in  the  drawback  office 
approving  accelerated  payment  of 
drawback  and  shall  submit  a  copy  of  the 
approval  letter  with  the  first  drawback 
cl^m  filed  in  a  drawback  office  other 
than  the  approving  office. 

(h)  Apfiuil  of  denial  or  challenge  to 
proposed  revocation.  An  appeal  of  a 
denial  of  an  application  imder  *h»« 
section,  or  challenge  to  the  propoted 
revocation  of  an  approved  application 
under  this  section,  may  be  made  in 
writing  to  the  drawback  office  issxiing 
the  denial  or  proposed  revocation  and 
must  be  filed  within  30  days  of  the  date 
of  denial  or  proposed  revocation.  A 
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denial  of  an  appeal  or  challenge  made 
to  the  drawback  office  may  itself  be 
appealed  to  Customs  Headquarters, 
Office  of  Field  Operations,  Office  of 
Trade  Operations,  and  must  be  Bled 
within  30  days.  The  30-day  period  for 
appeal  or  challenge  to  the  drawback 
ofHce  or  to  Customs  Headquarters  may 
be  extended  for  good  cause,  upon 
written  request  by  the  applicant  or 
holder  for  such  extension  filed  with  the 
appropriate  office  within  the  30-day 
period. 

(i)  Payment.  The  drawback  office 
approving  a  drawback  claim  in  which 
accelerated  payment  of  drawback  was 
requested  shall  certify  the  drawback 
claim  for  payment  within  3  weeks  after 
filing,  if  a  component  for  electronic 
filing  of  drawback  claims,  records,  or 
entries  which  has  been  implemrated 
under  the  National  Customs  Automation 
Program  (NCAP)  (19  U.S.C.  1411-1414) 
is  used,  and  within  3  months  after 
filing,  if  the  claim  is  filed  manually. 
After  liquidation,  the  drawback  office 
shall  certify  payment  of  any  amount  due 
or  demand  a  refund  of  any  excess 
amount  paid.  Any  excess  amoimt  of 
duty  the  subject  of  accelerated  payment 
that  is  not  refunded  within  30  days  after 
the  date  of  liquidation  of  the  related 
drawback  entry  shall  be  considered 
delinquent  (see  §§  24.3a  and  113.65(b) 
of  this  chapter.) 

§191.93    Combined  appllcatkNi*. 

An  applicant  for  the  procedures 
provided  for  in  §§  191.91  and  191.92  of 
this  subpart  may  apply  for  only  one 
procedure,  both  procedures  separately, 
or  both  procedures  in  one  application 
package  (see  also  §  191.195  of  this  part 
regarding  combined  applications  for 
certification  in  the  drawback 
compliance  program  and  waiver  of  prior 
notice  and/or  approval  of  accelerated 
payment  of  drawback).  In  the  latter 
instance,  the  intent  to  apply  for  both 
procedures  must  be  clearly  stated.  In  all 
instances,  all  of  the  requirements  for  the 
procedure(s)  applied  for  must  be  met 
(for  example,  in  a  combined  application 
for  both  procedures,  all  of  the 
information  required  for  each 
procedure,  all  required  sample 
documents  for  each  procedure,  and  all 
required  certifications  must  be  included 
in  and  with  the  application). 

Subpart  J— Internal  Revenue  Tax  on 
Flavoring  Extracts  and  Medicinal  or 
Toilet  Preparations  (Including 
Perfumery)  Manufactured  From 
Domestic  Tax-Paid  Alcohol 

§191.101    Drawback  allowance. 

(a)  Z?raw6acit.  Section  313(d)  of  the 
Act,  as  amended  (19  U.S.C.  1313(d)), 


provides  for  drawback  of  internal 
revenue  tax  upon  the  exportation  of 
flavoring  extracts  and  medicinal  or 
toilet  preparations  (including 
perfumery)  manufactiu^d  or  produced 
in  the  United  States  in  part  from  the 
domestic  tax-paid  alcohol. 

(b)  Shipment  to  Puerto  Rico,  the 
Virgin  Islands,  Guam,  and  American 
Samoa.  Drawback  of  internal  revenue 
tax  on  articles  manufactured  or 
produced  under  this  subpart  and 
shipped  to  Puerto  Rico,  the  Virgin 
Islands,  Guam,  or  American  Samoa  shall 
be  allowed  in  accordance  with  §  7653(c) 
of  the  Internal  Revenue  Code  (26  U.S.C. 
7653(c)).  However,  there  is  no  authority 
of  law  for  the  allowance  of  drawback  of 
internal-revenue  tax  on  flavoring 
extracts  or  medicinal  or  toilet 
preparations  (including  perfumery) 
manufactured  or  produced  in  the  United 
States  and  shipped  to  Wake  Island, 
Midway  Islands,  Kingman  Reef,  Canton 
Island,  Endarbury  Island,  Johnston 
Island,  or  Palmyra  Island. 

§191.102    Pfocedure. 

(a)  General.  Other  provisions  of  this 
part  relating  to  direct  identification 
drawback  (see  subpart  B  of  this  part) 
shall  apply  to  claims  for  drawback  filed 
under  this  subpart  insofar  as  applicable 
to  and  not  inconsistent  with  the 
provisions  of  this  subpart. 

(b)  Manufacturing  record.  The 
manufacturer  of  flavoring  extracts  or 
medicinal  or  toilet  preparations  on 
which  drawback  is  claimed  shall  record 
the  products  manufactured,  the  quantity 
of  waste,  if  any,  and  a  full  description 
of  the  alcohol.  These  records  shall  be 
available  at  all  times  for  inspection  by 
Customs  officers. 

(c)  Additional  information  required 
on  the  manufacturer's  application  for  a 
specific  manufacturing  drawback  ruling. 
The  manufactiu-er's  appUcation  for  a 
specific  manufacturing  drawback  ruUng, 
under  §  191.8  of  this  part,  shall  state  the 
quantity  of  domestic  tax-paid  alcohol 
contained  in  each  product  on  which 
drawback  is  claimed. 

(d)  Variance  in  alcohol  content.  (1) 
Variance  of  more  than  5  percent.  If  the 
percentage  of  alcohol  contained  in  a 
medicinal  preparation,  flavoring  extract 
or  toilet  preparation  varies  by  more  than 
5  percent  from  the  percentage  of  alcohol 
in  the  total  volume  of  the  exported 
product  as  stated  in  a  previously 
approved  application  for  a  specific 
manufacturing  drawback  ruling,  the 
manufacturer  shall  apply  for  a  new 
specific  manufacturing  drawback  rufing 
pursuant  to  §  191.8  of  this  part.  If  the 
variation  diners  from  a  previously  filed 
schedule,  the  manufacturer  shall  file  a 
new  schedule  incorporating  the  change. 


(2)  Variance  of  5  percent  or  less. 
Variances  of  5  percent  or  less  of  the 
volume  of  the  product  shall  be  reported 
to  the  appropriate  drawback  office 
where  the  drawback  entries  are 
Uquidated.  In  such  cases,  the  drawback 
office  may  allow  drawback  without 
specific  authorization  from  Customs 
Headquarters. 

(e)  Time  period  for  completing  claims. 
The  3-year  period  for  the  completion  of 
drawback  claims  prescribed  in  19  U.S.C. 
1313(r)(l)  shall  be  applicable  to  claims 
for  drawback  under  this  subpart. 

(f)  Filing  of  drawback  entries  on  duty- 
paid  imported  merchandise  and  tax- 
paid  alcohol.  When  the  drawback  claim 
covers  duty-paid  imported  merchandise 
in  addition  to  tax-paid  alcohol,  the 
claimant  shall  file  one  set  of  entries  for 
drawback  of  Customs  duty  and  another 
set  for  drawback  of  internal  revenue  tax. 

(g)  Description  of  the  alcohol.  The 
description  of  the  alcohol  stated  in  the 
drawback  entry  may  be  obtained  horn 
the  description  on  the  package 
containing  the  tax-paid  alcohol. 

§  1 91 . 1 03    AddiVonal  requirements. 

(a)  Manufacturer  claims  domestic 
drawback.  In  the  case  of  medicinal 
preparations  and  flavoring  extracts,  the 
claimant  shall  file  with  the  drawback 
entry,  a  declaration  of  the  manufactiu^r 
showing  whether  a  claim  has  been  or 
will  be  filed  by  the  manufacturer  with 
the  regional  regulatory  administrator  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  for  domestic  drawback  on 
alcohol  under  $§  5131,  5132,  5133  and 
5134,  Internal  Revenue  Code,  as 
amended  (26  U.S.C.  5131,  5132.  5133 
and  5134). 

(b)  Manufacturer  does  not  claim 
domestic  drawback.  (1)  Submission  of 
statement.  If  no  claim  has  been  or  will 
be  filed  with  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  for  domestic 
drawback  on  medicinal  preparations  or 
flavoring  extracts,  the  manufacturer 
shall  submit  a  statement,  in  duplicate, 
setting  forth  that  fact  to  the  appropriate 
regional  regulatory  administrator  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  for  the  region  in  which  the 
manufacturer's  factory  is  located. 

(2)  Contents  of  the  statement.  The 
statement  shall  show  the: 

(i)  Quantity  and  description  of  the 
exported  products; 

(ii)  Identity  of  the  alcc^ol  used  by 
serial  number  of  package  or  tank  car; 

(iii)  Name  and  registry  number  of  the 
warehouse  from  which  the  alcohol  was 
withdrawn; 

(iv)  Date  of  withdrawal; 

(v)  Serial  number  of  the  tax-paid 
stamp  or  certificate,  if  any;  and 
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(vi)  Drawback  office  where  the  claim 
will  be  filed. 

(3)  Verification  of  the  statement  The 
regional  regulatory  administrator. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  shall  verify  receipt  of  this 
statement,  forward  the  original  of  the 
document  to  the  drawback  office 
designated,  and  retain  the  copy. 

1191.104    Aleohol.  Tobacco  and  HrMrnw 


(a)  Request.  The  drawback  claimant  or 
manufacturer  shall  file  a  written  request 
with  the  regional  regulatory 
administrator,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  in  whose  region 
the  alcohol  used  in  the  manubctiue  was 
withdrawn  requesting  him  to  provide 
the  Customs  drawback  office  where  the 
drawback  claim  will  be  processed,  a  tax- 
paid  certificate  on  Alcohol,  Tobacco  and 
Firearms  Form  5100.4  (Certificate  of 
Tax-Paid  Alcohol). 

(b)  Contents.  The  request  shall  state 
the: 

(1)  Quantity  of  alcohol  in  taxable 
gallons; 

(2)  Serial  niunber  of  each  package; 

(3)  Serial  number  of  the  stamp,  if  any; 

(4)  Amount  of  tax  paid  on  the  alcohol; 

(5)  Name,  registry  number,  and 
location  of  the  warehouse; 

(6)  Date  of  withdrawal; 

(7)  Name  of  the  manufacturer  using 
the  alcohol  in  producing  the  exported 
articles; 

(8)  Address  of  the  manufacturer  and 
his  manufacturing  plant;  and 

(9)  Customs  drawback  office  where 
the  drawback  claim  will  be  processed. 

(c)  Extracts  of  Alcohol,  Tobacco  and 
Fireaitns  certificates.  If  a  certification  of 
any  portion  of  the  alcohol  described  in 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  Torm  5100.4  is  required  for 
liquidation  of  drawback  entries 
processed  in  another  drawback  office, 
the  drawback  office,  on  written 
application  of  the  person  who  requested 
its  issuance,  shall  transmit  a  copy  of  the 
extract  firom  the  certificate  for  use  at  that 
drawback  office.  The  drawback  office 
shall  note  that  the  copy  of  the  extract 
was  prepared  and  transmitted. 

f  191.106    UqaMaMon. 

The  drawback  office  shaU  ascertain 
the  final  amoimt  of  drawback  due  by 
reference  to  the  certificate  of 
manufacture  and  dehvery  and  the 
specific  manufacturing  drawback  ruling 
under  which  the  drawback  claimed  is 
allowable. 

{101.106   Amount  of  driMbe^ 

(a)  Claim  filed  with  Bureau  of 
Alcohol,  Tci>acco  and  Firearms.  If  the 
declaration  recpiind  by  $  191.103  of  this 


subpart  shows  that  a  claim  has  been  or 
will  be  filed  with  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  for  domestic 
drawback,  drawback  under  §  313(d)  of 
the  Act,  as  amended  (19  U.S.C.  1313(d)), 
shall  be  limited  to  the  difference 
between  the  amount  of  tax  paid  and  the 
amount  of  domestic  drawback  claimed. 

(b)  Claim  not  filed  with  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  If  the 
declaration  and  verified  statement 
required  by  §  191.103  show  that  no 
claim  has  been  or  will  be  filed  by  the 
manufacturer  with  the  Biireau  of 
Alcohol,  Tobacco  and  Firearms  for 
domestic  drawback,  the  drawback  shall 
be  the  full  amount  of  the  tax  on  the 
alcohol  used. 

(c)  No  deduction  of  1  percent  No 
deduction  of  1  percent  shall  be  made  in 
drawback  claims  under  §  313(d)  of  the 
Act,  as  amended  (19  U.S.C.  1313(d)). 

(d)  Payment  The  drawbadc  due  shall 
be  paid  in  accordance  with  §  191.81(f]  of 
this  part. 

Subpart  K— SuppHe*  for  Certain 
Vaeeels  and  Aircraft 


fi9l.lil 

Section  309  of  the  Act,  as  amended 
(19  U.S.C.  1309),  provides  for  drawback 
on  articles  laden  as  supplies  on  certain 
vessels  or  aircraft  of  the  United  States  or 
as  suppUes  including  equipment  upon, 
or  used  in  the  maintenance  or  repair  of, 
certain  foreign  vessels  or  aircraft. 

S  191.112    Preoedura. 

(a)  General.  The  provisions  of  this 
subpart  shall  override  other  conflicting 
provisions  of  this  part. 

(b)  Customs  forms.  The  drawback 
claimant  shall  file  with  the  drawback 
office  the  drawback  entry  on  Customs 
Form  7551  annotated  for  19  U.S.C.  1309. 
and  attach  thereto  a  notice  of  lading  on 
Customs  Form  7514,  in  quadruplicate, 
unless  the  export  siunmary  procedxue, 
provided  for  in  §  191.73,  is  used.  If  the 
export  summary  procediu«  is  used,  the 
requirements  in  §  191.73  shall  be 
compUed  with,  as  applicable,  and  the 
requirements  in  paragraphs  (d)(1)  and 
(f)(1)  of  this  section  shall  also  be 
comphed  with. 

(c)  Time  of  filing  notice  of  lading.  In 
the  case  of  drawback  in  connection  with 
19  U.S.C.  1309(b),  the  drawback  notice 
of  lading  on  Customs  Form  7514  may  be 
filed  either  before  or  after  the  lading  of 
the  articles.  If  filed  after  lading,  the 
notice  shall  be  filed  within  3  years  after 
exportation  of  the  articles. 

(d)  Contents  of  notice.  The  notice  of 
lading  shall  show: 

(1)  The  name  of  the  vessel  or  identity 
of  the  aircraft  on  which  articles  were  or 
are  to  be  laden; 


(2)  The  number  and  kind  of  packages 
and  their  marks  and  numbera; 

(3)  A  description  of  the  articles  and 
their  weight  (net),  gauge,  measure,  m 
number;  and 

(4)  The  name  of  the  exporter. 

(e)  Assignment  ofnumoers  and  return 
of  one  copy.  The  drawl)ack  office  shall 
assign  a  number  to  each  notice  of  lading 
and  return  one  copy  to  the  exporter  for 
delivery  to  the  master  or  authorized 
officer  of  the  vessel  or  aircraft. 

(f)  Declaration.  (1)  Requirement  The 
master  or  an  authorized  representative 
of  the  vessel  or  aircraft  having 
knowledge  of  the  Eacts  shall  complete 
the  section  of  the  notice  entitled 
"Declaration  of  Master  or  Other 
Officer". 

(2)  Procedure  if  notice  filed  before 
lading.  If  the  notice  is  filed  before  lading 
of  the  articles,  the  declaration  must  be 
completed  on  the  copy  of  the  niunbered 
drawback  notice  that  was  filed  with  the 
drawback  office  and  retiuned  to  the 
exporter  for  this  piupose. 

(3)  Procedure  if  notice  filed  after 
lading.  If  the  drawback  notice  is  filed 
after  lading  of  the  articles,  the  drawback 
claimant  may  file  a  separate  document 
containing  the  declaration  required  on 
the  Drawback  Notice,  Customs  Form 

7514. 

(4)  Filing.  The  drawback  claimant 
shall  file  with  the  drawback  office  both 
the  drawback  entry  and  the  drawback 
notice  or  separate  document  containing 
the  declaration  of  the  master  or  other 
officer  or  representative. 

(g)  Information  concerning  class  or 
trade.  Information  about  the  class  of 
business  or  trade  of  a  vessel  or  aircraft 
is  required  to  be  furnished  in  support  of 
the  drawback  entry  if  the  vessel  or 
aircraft  is  American. 

(h)  Vessel  or  aircraft  not  required  to 
clear  or  obtain  a  permit  to  proceed.  If 
the  vessel  or  aircraft  is  not  required  to 
clear  or  obtain  a  permit  to  proceed  to 
another  port,  the  drawback  office  shall 
return  to  the  exporter  or  the  person 
designated  by  the  exporter  two  copies  of 
the  notice,  noting  the  absence  of  a 
requirement  for  clearance  or  permit  to 
proceed,  for  subsequent  filing  with  the 
drawback  claim.  The  claimant  riiall  file 
with  the  claim  an  itinerary  of  the  vessel 
or  aircraft  for  the  immediate  voyage  or 
flight  showing  that  the  vessel  or  aircraft 
is  oigaged  in  a  class  of  business  (» trade 
which  makes  it  eligible  for  drawbacL 

(i)  Articles  laden  or  installed  on 
aircraft  as  equipment  or  used  in  the 
maintenance  or  repair  of  aircraft  The 
drawback  office  where  the  drawback 
claim  is  filed  shall  require  a  declaration 
or  other  evidence  sho«ving  to  its 
satisfaction  that  articles  have  been  laden 
or  installed  on  aircraft  as  eqwpment  or 
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used  in  the  maintenance  or  repair  of 
aircraft. 

(j)  Fuel  laden  on  vessels  or  aircraft  as 
supplies.  (1)  Composite  notice  of  lading. 
In  the  case  of  fuel  laden  on  vessels  or 
aircraft  as  supplies,  the  drawback 
claimant  may  file  with  the  drawback 
office  a  composite  notice  of  lading  on 
the  reverse  side  of  Customs  Form  7514, 
for  each  calendar  month.  The  composite 
notice  of  lading  shall  describe  all  of  the 
drawback  claimant's  deliveries  of  fuel 
supplies  during  the  one  calendar  month 
at  a  single  port  or  airport  to  all  vessels 
or  airplanes  of  one  vessel  owner  or 
operator  or  airline.  This  includes  fuel 
laden  for  flights  or  voyages  between  the 
contiguous  U.S.  and  Hawaii,  Alaska,  or 
any  U.S.  possessions  (see  §  10.59  of  this 
chapter). 

(2)  Contents  of  composite  notice.  The 
composite  notice  shall  show  for  each 
voyage  or  flight,  either  on  the  reverse 
side  of  Customs  Form  7514  or  on  a 
continuation  sheet: 

(i)  The  identity  of  the  vessel  or 
aircraft; 

(ii)  A  description  of  the  fuel  supplies 
laden; 

(iii)  The  quantity  laden;  and 

(iv)  The  date  of  lading. 

(3)  Declaration  of  owner  or  operator. 
An  authorized  vessel  or  airUne 
representative  having  knowledge  of  the 
facts  shall  complete  the  section 
"Declaration  of  Master  or  Other  Officer" 
on  Customs  Form  7514. 

(k)  Desire  to  land  articles  covered  by 
notice  of  lading.  The  master  of  the 
vessel  or  commander  of  the  aircraft 
desiring  to  land  in  the  United  States 
articles  covered  by  a  notice  of  lading 
shall  apply  for  a  permit  to  land  those 
articles  under  Customs  supervision.  All 
articles  landed,  except  those  transferred 
under  the  original  notice  of  lading  to 
another  vessel  or  aircraft  entitled  to 
drawback,  shall  be  considered  imported 
merchandise  for  the  purpose  of  §  309(c) 
of  the  Act,  as  amended  (19  U.S.C. 
1309(c)). 

Subpart  L— Meats  Cured  With  Imported 
Salt 

$191,121    DrawtMck  allowance. 

Section  313(f)  of  the  Act,  as  amended 
(19  U.S.C.  1313(f)).  provides  for  the 
allowance  of  drawback  upon  the 
exportation  of  meats  cured  with 
imported  salt. 

$191,122    Procedure. 

(a)  General.  Other  provisions  of  this 
part  relating  to  direct  identification 
manuffcturing  drawback  shall  apply  to 
claims  for  drawback  under  this  subpart 
insofar  as  appUcable  to  and  not 
inconsistent  with  the  provisions  of  this 
subpart. 


(b)  Customs  form.  The  forms  used  for 
other  drawback  claims  shall  be  used  and 
modified  to  show  that  the  claim  is  being 
made  for  refund  of  duties  paid  on  salt 
used  in  curing  meats. 

S  191.123    RoTund  of  dutlM. 

Drawback  shall  be  refunded  in 
aggregate  amounts  of  not  less  than  $100 
and  shall  not  be  subject  to  the  retention 
of  1  percent  of  duties  paid. 

Subpart  M— Materials  for  Construction 
and  Equipment  of  Vessels  and  Aircraft 
Built  for  Foreign  Ownership  and 
Account 

$  1 91 . 1 31    Drawt)ack  allowance. 

Section  313(g)  of  the  Act,  as  amended 
(19  U.S.C.  1313(g)),  provides  for 
drawback  on  imported  materials  used  in 
the  construction  and  equipment  of 
vessels  and  aircraft  built  for  foreign 
account  and  ownership,  or  for  the 
government  of  any  foreign  country, 
notwithstanding  that  these  vessels  or 
aircraft  may  not  be  exported  within  the 
strict  meaning  of  the  term. 

S  191.132    Procedure. 

Other  provisions  of  this  part  relating 
to  direct  identification  manufacturing 
drawback  shall  apply  to  claims  for 
drawback  filed  under  this  subpart 
insofar  as  applicable  to  and  not 
inconsistent  with  the  provisions  of  this 
subpart. 

§191.133    Explanation  of  terms. 

(a)  Materials.  Section  313(g)  of  the 
Act,  as  amended  (19  U.S.C.  1313(g)), 
applies  only  to  materials  used  in  the 
original  construction  and  equipment  of 
vessels  and  aircraft,  or  to  materials  used 
in  a  "major  conversion",  as  defined  in 
this  section,  of  a  vessel  or  aircraft. 
Section  313(g)  does  not  apply  to 
materials  used  for  alteration  or  repair,  or 
to  materials  not  required  for  safe 
operation  of  the  vessel  or  aircraft. 

(b)  Foreign  account  and  ownership. 
Foreign  account  and  ownership,  as  used 
in  §  313(g)  of  the  Act,  as  amended  (19 
U.S.C.  1313(g)),  means  only  vessels  or 
aircraft  built  or  equipped  for  the 
account  of  an  owner  or  owners  residing 
in  a  foreign  country  and  having  a  bona 
fide  intention  that  the  vessel  or  aircraft, 
when  completed,  shall  be  owned  and 
operated  under  the  flag  of  a  foreign 
country. 

(c)  Major  conversion.  For  purposes  of 
this  subpart,  a  "major  conversion" 
means  a  conversion  that  substantially 
changes  the  dimensions  or  carrying 
capacity  of  the  vessel  or  aircraft, 
changes  the  type  of  the  vessel  or  aircraft, 
substantially  prolongs  the  life  of  the 
vessel  or  aircraft,  or  otherwise  so 
changes  the  vessel  or  aircraft  that  it  is 


essentially  a  new  vessel  or  aircraft,  as 
determined  by  Customs  (see  46  U.S.C. 
2101(14a)). 

Subpart  N — Foreign-Built  Jet  Aircraft 
Engines  Processed  in  the  United 
States 


$191,141    Drawback  ailowanca. 

Section  313(h)  of  the  Act,  as  amended 
(19  U.S.C.  1313(h)),  provides  for 
drawback  on  the  exportation  of  jet 
aircraft  engines  manufactured  or 
produced  abroad  that  have  been 
overhauled,  repaired,  rebuilt,  or 
reconditioned  in  the  United  States  with 
the  use  of  imported  merchandise, 
including  parts. 

§191.142    Procadure. 

Other  provisions  of  this  part  shall 
apply  to  claims  for  drawback  filed 
under  this  subpart  insofar  as  appUcable 
to  and  not  inconsistent  with  the 
provisions  of  this  subpart. 

§191.143    Drawback  entry. 

(a)  Filing  of  entry.  Drawback  entries 
covering  these  foreign-built  jet  aircraft 
engines  shall  be  filed  on  Customs  Form 
7551,  modified  to  show  that  the  entry 
covers  jet  aircraft  engines  processed 
under  §  313(h)  of  the  Act,  as  amended 
(19  U.S.C.  1313(h)). 

(b)  Contents  of  entry.  The  entry  shall 
show  the  counti7  in  which  each  engine 
was  manufactured  and  describe  the 
processing  performed  thereon  in  the 
United  States. 

$191,144    Refund  of  duties. 

Drawback  shall  be  refunded  in 
aggregate  amounts  of  not  less  than  $100, 
and  shall  not  be  subject  to  the  deduction 
of  1  percent  of  duties  paid. 

Subpart  O — Merchandise  Exported 
From  Continuous  Customs  Custody 

$191,151    Drawltack  allowance. 

(a)  Eligibility  of  entered  or  withdrawn 
merchandise.  (I)  Under  19  U.S.C. 
1557(a).  Section  557(a)  of  the  Act,  as 
amended  (19  U.S.C.  1557(a)),  provides 
for  drawback  on  the  exportation  to  a 
foreign  country,  or  the  shipment  to  the 
Virgin  Islemds,  American  Samoa,  Wake 
Island,  Midway  Islands,  Kingman  Reef. 
Johnston  Island,  or  Guam,  of 
merchandise  upon  which  duties  have 
been  paid  whidi  has  remained 
continuously  ifi  bonded  warehouse  or 
otherwise  in  Customs  custody  for  a 
period  not  to  exceed  5  years  from  the 
date  of  importation. 

(2)  Under  19  U.S.C.  1313.  Imported 
merchandise  that  has  not  been  regularly 
entered  or  withdrawn  for  consumption, 
shall  not  satisfy  any  requirement  for 
use,  importaticoi,  exportation  or 
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destruction,  and  shaU  not  be  available 
fat  drawback,  under  §  313  of  the  Act,  as 
amended  (19  U.S.C  1313)  (see  19  U.S.C. 
13l3(u)). 

(b)  Gucmtanamo  Bay.  Guantanamo 
Bay  Naval  Station  shall  be  considered 
foreign  toritory  for  drawbad:  purposes 
under  this  subpart  and  merchandise 
shipped  there  is  eligible  for  draiwback. 
Imported  merchandise  whidi  has 
remained  ctmtinuously  in  bonded 
warehouse  or  otherwise  in  Customs 
custody  since  importation  is  not  entitled 
to  drawback  of  duty  when  shipped  to 
Puerto  Rico,  Canton  Islmd,  Endeibury 
Island,  or  Palmyra  Island. 

flM.182 


No  remission,  refund,  abatement,  or 
drewbeck  of  duty  shall  be  allowed 
under  this  subpart  because  of  the 
exportation  or  destruction  of  any 
merchandise  after  its  release  frmn 
Govonment  custody,  except  in  the 
following  cases: 

(a)  When  articles  are  exported  or 
destrt^ed  on  which  drawback  is 
exnreuly  provided  for  by  law; 

(b)  When  prohibited  articles  have 
been  regulaiiy  entered  in  good  bith  and 
are  subwquently  expmted  or  destroyed 
pursuant  to  statute  and  regulatians 
prescribed  by  the  Seavtary  of  the 
Trea8uiy;or 

(c)  When  articles  entered  under  bond 
are  destroyed  Mrithin  the  bonded  period, 
as  provided  in  §  557(c)  of  the  Act,  as 
amended  (19  U.S.C  1557(c)).  or 
destrosred  Mrithin  the  Ixmded  period  by 
deeth,  accidental  fire,  or  other  casualty, 
and  satisfisctory  evidence  of  destructim 
is  furnished  to  Customs  (see  $  191.71), 
in  which  case  any  accrued  duties  shall 
be  remitted  or  refunded  and  my 
condition  in  the  hood  that  the  articles 
shall  beexported  shall  be  deemed  to 
have  been  satisfied  (see  19  U.S.C  1558). 

fltl.m  CofNiniioueCuslomecuelo^. 

(a)  Merchandise  released  under  an 
importer's  bond  and  returned. 
Merchandise  released  to  an  importer 
under  a  bond  prescribed  by  §  142.4  of 
this  dispter  and  later  returned  to  die 
public  stores  upon  requisitim  of  the 
appropriate  Custmns  office  shall  not  be 
deemed  to  be  in  the  continuous  custody 
of  Cust(»ns  officers. 

(b)  Merchandise  released  under 
Chapter  98.  Subchapter  Xm, 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Merdiandise 
released  as  provided  for  in  Chapter  98. 
Subchapter  Xm,  HTSUS  (19  U.S.C 
1202),  shall  not  be  deemed  to  be  in  the 
continuous  custody  of  Customs  officers. 

(c)  Merchandise  released  famn 
warehouse.  For  the  purpose  of  this 


subpart,  in  the  case  of  merchandise 
entered  for  warehouse.  Customs  custody 
shall  be  deemed  to  cease  wlun 
estimated  duty  has  been  dmosited  and 
the  appropriate  Custrans  office  has 
authorized  the  withdrawal  of  the 
merchandise. 

(d)  Merchandise  not  warehoused, 
examined  etsewhtse  than  in  public 
stores.  (1)  General  rule.  Except  as  stated 
in  paragraph  (d)(2)  of  this  section, 
merchandise  examined  elsewhere  than 
at  the  puUic  stmes,  in  accmdance  with 
the  movisions  of  §  151.7  of  this  chapter, 
shall  be  considered  releesed  from 
Customa  custody  upon  ccmipletion  of 
final  examination  for  appraisemeat. 

(2)  Merchandise  upon  tite  wharf. 
Merchandise  which  remains  on  the 
wharf  by  permission  of  the  appropriate 
Customs  office  shaU  be  considwed  to  be 
in  Customs  custody,  but  this  custody 
shall  be  deemed  to  cease  when  the 
Customs  officer  in  dbaige  aocq>ts  the 
pmnit  and  has  no  other  duties  to 
perform  relating  to  the  merchandise, 
such  as  measuring,  weighing,  or 
gauging. 

fltl.154    FHbigttie  entry. 

(a)  Direct  export  At  least  6  woridng 
hours  before  lading  the  merdiandise  on 
which  drawback  is  claimed  \mder  this 
subpart,  the  importer  or  the  agent 
designated  by  him  in  writing  shall  file 
with  the  drawbeck  office  a  direct  ejqiort 
drawbeck  entry  on  Customs  Form  7551 
in  duplicate. 

(b)  Merchandise  transported  to 
anciher  port  for  exportation.  The 
importer  of  merchandise  to  be 
transpcHted  to  another  pari  for 
exportation  shall  file  in  triplicate  with 
the  drawback  office  an  entry  naming  the 
transporting  convesrance,  route,  and  port 
of  exit  The  dra%irbeck  office  shall  certify 
one  copy  and  forward  it  to  the  Custnns 
office  at  the  port  of  exit  A  bonded 
carrier  shall  transport  the  mnrchandise 
in  accordance  with  the  appUcable 
regulations.  Manifests  shall  be  prepared 
and  filed  in  the  manner  prescribed  in 

§  144.37  of  this  chapter. 
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entry  (Customs  Form  7551)  riiall  be 
filed  within  2  yean  after  the 
merchandise  is  exported. 

(b)  Contents.  The  bill  of  lading  shaU 
either  show  that  the  merchandisa  was 
shipped  by  the  person  making  the  daim 
or  bMir  an  mdorsement  of  the  parsoo  iM 
whose  name  the  merchandise  was 
shipped  showing  that  the  person 
maidng  the  claim  is  authorized  to  do  so. 

(c)  Limitation  of  the  bill  of  lading.  The 
terms  of  the  bill  of  lading  may  limit  and 
define  its  use  by  stating  that  it  is  for 
Custcmis  purposes  only  and  not 
negotiable. 

(d)  inability  to  oroduce  hit/  of  lading. 
When  a  required  bill  of  lading  cannot  he 
produced,  the  person  ™«Hng  the 
drawbeck  entry  may  request  the 
drawback  office,  within  the  time 
required  for  the  filing  of  the  bill  of 
lading,  to  acc^  a  statement  setting 
forth  the  cause  of  failure  to  produce  the 
bill  of  lading  and  such  evidence  of 
exportation  and  of  his  right  to  make  the 
drawbeck  entry  as  may  be  available.  The 
request  shall  faie  granted  if  the  drawbeck 
office  is  satisfied  by  the  evidence 
submitted  that  the  failure  to  produce  the 
bill  of  lading  is  justified,  thai  die 
merchandise  has  been  exported,  end 
that  the  person  making  the  drawbeck 
entry  has  the  right  to  do  so.  If  the 
drawback  office  is  not  so  satisfied,  such 
office  shall  transmit  the  request  and  its 
aconnpanying  evidence  to  the  Office  of 
Field  Opmations.  Cust<Hns 
Headquarters,  for  final  detenninatiaa. 

(e)  Extracts  of  bills  of  lading. 
Drawbeck  offices  may  issue  r»tnicts  of 
bills  of  lading  filed  with  drawbeck 
claims. 


The  reguladons  in  part  18  of  this 
chaptOT  concerning  the  supervision  of 
lading  and  certification  of  exportation  of 
merchandise  withdrawn  fiom 
wrarehouse  for  exportation  without 
payment  of  duty  shaU  be  followed  to  the 
extent  applicable. 

1191.156    BMo(  taring. 

(a)  Filing.  In  ordw  to  complete  the 
claim  for  dbawbadc  under  this  subpart, 
a  bill  of  lading  covering  the 
merchandise  described  in  the  drawback 


I191.1S7 

When  required,  a  Uniting  certificate 
shall  be  filed  within  the  time  prescribed 
in  §191.76  of  this  part 

f191.156    Proeediaee. 

When  the  drawbeck  claim  has  been 
completed  and  the  bill  (blading filed, 
togedier  with  the  landii^  oartificate.  if 
required,  the  reports  of  inspectton  and 
lading  made,  and  the  clearance  (rfthe 
exporting  conveyance  established  by  the 
reond  of  deerance  in  the  case  of  direct 
esqxirtation  or  by  certificate  in  the  case 
of  transportation  and  exportati<m.  the 
drawbeck  office  shall  verify  the 
importation  by  refBrring  to  the  hnport 
records  to  ascertain  the  amount  of  duty 
paid  on  the  merchandise  exported.  To 
the  extent  appropriate  and  not 
inconsistent  with  fhft  jiroviaions  of  this 
subpart,  drawrback  entries  shall  be 
liquidated  in  accordance  with  the 
provisions  of  S  191.81  of  this  part 
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§191.159    Amount  ol  drawtaek. 

Drawback  due  under  this  subpart 
shall  not  be  subject  to  the  deduction  of 
1  percent. 

Subpart  P— DistilM  Spirits,  Wines,  or 
Beer  Which  Are  Unmerchantable  or  Do 
Not  Conform  to  Sample  or 
Specifications 


§191.161    Refund  of  I 

Section  5062(c),  bitemal  Revenue 
Code,  as  amended  (26  U.S.C.  5062(c)), 
provides  for  the  refund,  remission, 
abatement  or  credit  to  the  importer  of 
internal-revenue  taxes  paid  or 
determined  incident  to  importation, 
upon  the  exportation,  or  destruction 
under  Customs  supervision,  of  imported 
distilled  spirits,  wines,  or  beer  foimd 
after  entry  to  be  unmerchantable  or  not 
to  conform  to  sample  or  specifications 
and  which  are  returned  to  Custmns 
custody. 

§191.182    Procedure. 

The  export  procedure  ^all  be  the 
same  as  that  provided  in  §  191.42  except 
that  the  claimant  must  be  the  importer 
and  as  otherwise  provided  in  this 
subpart. 

§191.163    Documentation. 

(a)  Entry.  Customs  Form  7551  shall  be 
used  to  claim  drawback  imder  this 
subpart. 

(b)  Documentation:  The  drawback 
entry  for  unmerchantable  merchandise 
shall  be  accompanied  by  a  certificate  of 
the  importer  setting  forth  in  detail  the 
facts  which  cause  the  merchandise  to  be 
unmerchantable  and  any  additional 
evidence  that  the  drawbiack  office 
requires  to  establish  that  the 
merchandise  is  immerchantable. 

§191.164    Return  to  Customs  custody. 

There  is  no  time  limit  for  the  return 
to  Customs  custody  of  distilled  spirits, 
wine,  or  beer  subject  to  refund  of  taxes 
under  the  provisions  of  this  subpart. 

S191.16S    NoexportstionbymsU. 

Merchandise  covered  by  this  subpart 
shall  not  be  exported  by  mail. 

§191.166    Dsstruction  of  msrettandlss. 

(a)  i^cfjon  by  the  importer.  A 
drawback  claimant  who  proposes  to 
destroy  rather  than  export  the  distilled 
spirits,  wine,  or  beer  shall  state  that  fact 
on  Customs  Form  7551. 

(b)  Action  by  Customs.  Distilled 
spirits,  wine,  or  beer  returned  to 
Customs  custody  at  the  place  approved 
by  the  drawback  office  where  the 
drawback  entry  was  filed  shall  be 
destroyed  under  the  supervision  of  the 
Customs  officer  who  shall  certify  the 
destruction  on  Customs  Form  7553. 


§191.167    Liquidation. 

No  deduction  of  1  percent  of  the 
internal  revenue  taxes  paid  or 
determined  shall  be  made  in  allowing 
entries  under  §  5062(c),  Internal 
Revenue  Code,  as  amended  (26  U.S.C. 
5062(c)). 

§  191.168    lime  limit  for  exportation  or 
destruction. 

Merchandise  not  exported  or 
destroyed  within  90  days  from  the  date 
of  notification  of  acceptance  of  the 
drawback  entry  shall  be  considered 
unclaimed,  unless  upon  written  request 
by  the  importer,  prior  to  the  expiration 
of  the  90-day  period,  the  drawback 
office  grants  an  extension  of  not  more 
than  90  days. 

Sul>part  Ch-8ubstitution  of  Finished 
Petroieiun  Derivatives 

§191.171    deneral;  DrawtMck  allowance. 

(a)  General.  Section  313(p),  of  the  Act, 
as  amended  (19  U.S.C.  1313(p)), 
provides  for  drawback  on  the  basis  of 
qualified  articles  which  consist  of  either 
imported  duty-paid  petroleum 
derivatives,  or  petroleum  derivatives 
manufactured  or  produced  in  the  United 
States  and  qualified  for  drawback  under 
the  manufactiuring  drawback  law  (19 
U.S.C.  1313(a)  or  (b)). 

(b)  Allowance  of  drawback.  Drawback 
may  be  granted  under  19  U.S.C.  1313(p): 

(1)  In  cases  where  there  is.no 
manufacture,  upon  exportation  of  the 
imported  article,  an  article  of  the  same 
kind  and  qoaUty,  or  any  combination 
thereof;  or 

(2)  In  cases  where  there  is  a 
manufacture  or  production,  upon 
exportation  of  the  manufactured  or 
produced  article,  an  article  of  the  same 
kind  and  quality,  or  any  combination 
thereof. 

§191.172    Definitions. 

The  follorwing  are  definitions  for 
purposes  of  this  subpart  only: 

(a)  Qualified  article.  "Qualified 
article"  means  an  article  described  in 
headings  2707,  2708,  2710  through 
2715,  2901,  2902,  or  3901  throu^  3914 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  hi  the  case 
of  headings  3901  through  3914,  the 
definition  is  limited  as  those  headings 
apply  to  Hquids,  pastes,  powders, 
granules  and  flakes. 

(b)  Same  kind  and  quality  article. 
"Same  kind  and  quality  article"  means 
an  article  which  is  commercially 
interchangeable  with,  or  which  is 
referred  to  under  the  same  8-digit 
classification  of  the  HTSUS  as,  the 
article  to  which  it  is  compared.  (For 
example,  unleaded  gasoUne  and  jet  fuel 


(naphtha  or  kerosene-type),  both  falling 
under  the  same  HTSUS  classification 
(2710.00.15)  would  be  considered  same 
kind  and  quality  articles  because  they 
fall  under  the  tame  8  digit  HTSUS 
classification,  even  thoii^  they  are  not 
"commercially  interchangeable".) 
(c)  Exported  article.  "Exported 
article"  means  an  article  which  has  been 
exported  and  is  the  qualified  article,  an 
article  of  the  same  kind  and  quality  as 
the  qualified  article,  or  any  combination 
thereof. 


§191.173    imported  duty-paid  derivativss 
(no  manufacture). 

When  the  basis  for  drawback  under  19 
U.S.C.  1313(p)  is  im;)Orted  duty-paid 
petroleum  derivatives  (that  is,  not 
articles  manu&ctiued  under  19  U.S.C. 
1313(a)  or  (b)),  the  requirements  for 
drawback  are  as  follows: 

(a)  Imported  duty-paid  merchandise. 
The  imported  duty-paid  merchandise 
designated  for  drawback  must  be  a 
"qualified  article"  as  defined  in 

§  191.172(a)  of  this  subpart; 

(b)  Exported  article.  The  exported 
article  on  which  drawback  is  claimed 
must  be  an  "exported  article"  as  defined 
in  §  191.172(c)  of  this  subpart; 

(c)  Exporter,  The  exporter  of  the 
exported  article  must  have  either: 

(1)  Imported  the  quaUfied  article  in  at 
least  the  quantity  of  the  exported  article; 
or 

(2)  Purchased  or  exchanged  (directly 
or  indirectly)  from  an  importer  an 
imported  qualified  article  in  at  least  the 
quantity  pf  the  exported  article; 

(d)  Time  of  export.  The  exported 
article  must  be  exported  within  180 
days  after  the  date  of  entry  of  the 
designated  imported  duty-paid, 
merchandise;  and 

(e)  Amount  of  drawback.  The  amount 
of  drawback  payable  may  not  exceed  the 
amoimt  of  drawback  which  would  be 
attributable  to  the  imported  qualified 
article  which  serves  as  the  basis  for 
drawback.  Drawback  due  under  this 
paragraph  shall  not  be  subject  to  the 
deduction  of  1  percent. 

§191.174   Derivatives  manufactured  under 
19U.S.C.  13t3(a)or(b). 

When  the  basis  for  drawback  mder  19 
U.S.C.  1313(p)  is  petroleum  derivatives 
which  were  manufiactiued  or  produced 
in  the  United  States  and  qualify  for 
drawback  under  the  manufacturing 
drawback  law  (19  U.S.C  1313(a)  or  (b)), 
the  requirements  for  drawback  are  as 
follows: 

(a)  Merchandise.  The  merchandise 
which  is  the  basis  for  drawback  under 
19  U.S.C.  1318(p)  must: 

(1)  Have  been  manufactiued  or 
produced  as  described  in  19  U.S.C. 
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1313(a)  or  (b)  from  crude  petroleum  or 
a  petroleiun  derivative;  and 

(2)  Be  a  "qualified  article"  as  defined 
in  §  191. 172(a)  of  this  subpart; 

(b)  Exported  article.  The  exported 
article  on  which  drawback  is  claimed 
must  be  an  "exported  article"  as  defined 
in  §  igi.l72(c)  of  this  subpart: 

(c)  Exporter.  The  exporter  of  the 
exported  article  must  have  either: 

(1)  Manufactured  or  produced  the 
qiudified  article  in  at  least  the  quantity 
of  the  exported  article;  or 

(2)  Purchased  or  exchanged  (directly 
or  inckrectly)  from  a  manufacturer  or 
producer  described  in  19  U.S.C.  1313(a) 
or  (b)  the  qualified  article  in  at  least  the 
quantity  of  the  exported  article; 

(d)  Manufacture  in  specific  facility. 
The  qualified  article  must  have  been 
manufactured  or  produced  in  a  specific 
petrolexun  refinery  or  production 
facility  which  must  be  identified; 

(e)  Time  of  export.  The  exported 
article  must  be  exported  either: 

(1)  During  the  period  provided  for  in 
the  manufacturer's  or  producer's 
specific  manufecturing  drawback  ruling 
(see  §  191.8  of  this  part)  in  which  the 
qualified  article  is  manufactured  or 
produced;  or 

(2)  Within  180  days  after  the  close  of 
the  period  in  which  the  qualified  article 
is  manufactvtred  or  produced;  and 

(0  Amount  of  drawback.  The  amount 
of  drawback  payable  may  not  exceed  the 
amount  of  drawback  which  would  be 
attributable  to  the  article  manufactured 
or  produced  under  19  U.S.C.  1313(a)  or 
(b)  which  serves  as  the  basis  for 
drawback. 

1191.175    Drawtack  claimant; 
twrtnlamno  of  racords. 

(a)  Drawback  claimant.  A  drawback 
claimant  under  19  U.S.C.  1313(p)  must 
be  the  exporter  of  the  exported  article, 
or  the  refiner,  producer,  or  importer  of 
that  article.  Any  of  these  persons  may 
designate  another  person  to  file  the 
drawback  claim. 

(b)  Certificate  of  manufacture  and 
delivery  or  delivery.  A  drawback 
claimant  under  19  U.S.C.  1313(p)  must 
provide  a  certificate  of  manufacture  and 
delivery  or  a  certificate  of  delivery,  as 
applicable,  estabUshing  the  drawback 
eligibiUty  of  the  articles  for  which 
drawback  is  claimed. 

(c)  Maintenance  of  records.  The 
manufacturer,  producer,  importer, 
exporter  and  drawback  claimant  of  the 
quahfied  article  and  the  exported  article 
must  all  maintain  their  appropriate 
records  required  by  this  part. 

§191.176    ProcaduTM  for  cMiTM  filed 
under  19  U.S.C.1313<p). 

(a)  Applicability.  The  general 
procedures  for  filing  drawback  claims 


shall  be  applicable  to  claims  filed  under 
19  U.S.C.  1313(p)  unless  otherwise 
specifically  provided  for  in  this  section. 

(b)  Administrative  efficiency, 
frequency  of  claims,  and  restructuring  of 
claims.  The  procedures  regarding 
administrative  efficiency,  frequency  of 
claims,  and  restructiiring  of  claims  (as 
applicable,  see  §  191.53  of  this  part) 
shall  apply  to  claims  filed  under  this 
subpart. 

(c)  Imported  duty-paid  derivatives  (no 
manufacture).  When  the  basis  for 
drawback  under  19  U.S.C.  1313(p)  is 
imported  duty-paid  petroleum  (not 
articles  manufactured  imder  19  U.S.C. 
1313(a)  or  (b)),  claims  under  this      ^ 
subpart  may  be  paid  and  liquidated  if: 

(1)  The  claim  is  filed  on  Customs 
Form  7551;  and 

(2)  The  claimant  provides  a 
certification  stating  the  basis  (such  as 
company  records,  or  customer's  written 
certification),  for  the  information 
contained  therein  and  certifying  that: 

(i)  The  exported  merchandise  was 
exported  within  180  days  of  entry  of  the 
designated,  imported  merchandise; 

(iij  The  qualified  artide  and  the 
exported  article  are  commercially 
interchangeable  or  both  articles  are 
subject  to  the  same  8-digit  HTSUS  tariff 
classification; 

(iii)  To  the  best  of  the  claimant's 
knowledge,  the  designated  imported 
merchandise,  the  qualified  article  and 
the  exported  article  have  not  and  will 
not  serve  as  the  basis  of  any  other 
drawback  claim; 

(iv)  Evidence  in  support  of  the 
certification  will  be  retained  by  the 
person  providing  the  certification  for  3 
years  after  payment  of  the  claim;  and 

(v)  Such  evidence  will  be  available  for 
verification  by  Customs. 

(d)  Derivatives  manufactured  under 
19  U.S.C.  1313(a)  or(b).  When  the  basis 
for  drawback  imder  19  U.S.C.  1313(p)  is 
articles  maiiufactured  imder  19  U.S.C. 
1313(a)  or  (b),  claims  under  this  section 
may  be  paid  and  Uquidated  if: 

(t)  The  claim  is  filed  on  Customs 
Form  7551; 

(2)  All  docimients  required  to  be  filed 
with  a  manufactiuing  claim  under  19 
U.S.C.  1313(a)  or  (b)  are  filed  with  the 
claim; 

(3)  The  claim  identifies  the  specific 
refinery  or  production  facihty  at  which 
the  derivatives  "were  manufactured  or 
produced; 

(4)  The  claim  states  the  period  of 
manufacture  for  the  derivatives;  and 

(5)  The  claimant  provides  a 
certification  stating  the  basis  (such  as 
company  records  or  a  ctistomer's 
written  certification),  for  the 
information  contained  therein  and 
certifying  that: 


(i)  The  exported  merchandise  was 
exported  during  the  manufactiuing 
period  for  the  qualified  article  or  within 
180  days  after  (he  close  of  that  period; 

(ii)  The  qualified  article  and  the 
exported  article  are  commercially 
interchangeable  or  both  articles  are 
subject  to  the  same  8-digit  HTSUS  tariff 
classification; 

(iii)  To  the  best  of  the  claimant's 
knowledge,  the  designated  imported 
merchandise,  the  qualified  article  and 
the  exported  article  have  not  and  will 
not  serve  as  the  basis  of  any  other 
drawback  claim; 

(iv)  Evidence  in  support  of  the 
certification  will  be  retained  by  the 
person  providing  the  certification  for  3 
years  after  payment  of  the  claim;  and 

(v)  Such  evidence  will  be  available  for 
verification  by  Customs. 

Subpart  R— Merchandiae  Transferred 
to  a  Foreign  Trade  Zone  From 
Customs  Territory 

S  191.181    DrMbackallowanoe. 

The  fourth  proviso  of  §  3  of  the 
Foreign  Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81c), 
provides  for  drawback  on  merchandise 
transferred  to  a  foreign  trade  zone  for 
the  sole  piupose  of  exportation,  storage 
or  destruction  (except  destruction  of 
distilled  spirits,  wines,  and  fermented 
malt  liquors),  provided  there  is 
compliance  with  the  regulations  of  this 
subpart. 

$191,182    Zuiie  leBlilbled  nwrchandtoe. 

Merchandise  in  a  foreign  trade  zone 
for  the  purposes  specified  in  §  191.181 
shall  be  given  status  as  zone-restricted 
merchandise  on  proper  appUcation  (see 
§  146.44  of  this  chapter). 

§191.183    Artlcies  manufactured  or 
produced  in«w  United  StalM. 

(a)  Procedure  for  filing  documents. 
Except  as  otherwise  provided,  the 
drawback  procedures  prescribed  in  this 
part  shall  be  followed  as  applicable  to 
drawback  under  this  subpart  on  articles 
manufactured  or  produced  in  the  United 
States  with  the  use  of  imported  at 
substituted  merchandise,  and  on 
flavoring  extracts  or  medicinal  or  toilet 
preparations  (including  perfumery) 
manufectured  or  produced  with  the  use 
of  domestic  tax-paid  alcohol. 

(b)  Notice  of  transfer.  (1)  Evidence  of 
export.  The  notice  of  zone  transfer  on 
Customs  Form  214  shall  be  in  place  of 
the  dociunents  under  subpart  G  of  this 
part  to  establish  the  exportation. 

(2)  Filing  procedures.  The  notice  of 
transfer,  in  triplicate,  shall  be  filed  with 
the  drawback  office  where  the  foreign 
trade  zone  is  located  prior  to  the  transfer 
of  the  articles  to  the  zone,  or  within  3 
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yean  after  the  transfer  of  the  articles  to 
the  zone.  A  notice  filed  after  the  transfer 
shall  state  the  toniga  trade  ztme  lot 
number. 

(3)  Contents  of  notice.  Each  notice  of 
transfer  shall  show  the: 

(i)  Number  and  location  of  the  finreign 
trade  zone; 

(ii)  Niunber  and  kind  ol  packages  an^ 
their  marics  and  numbers: 

(ill)  Description  of  the  articlee. 
including  weight  (groes  and  net),  gauge, 
measure,  or  number;  and 

(iv)  Name  of  the  transfiBror. 

(c)  Action  of  foreign  trade  zone 
operator.  After  aiticMS  have  been 
received  in  the  zone,  the  zone  operator 
shall  certify  on  a  copv  of  the  notice  of 
transfer  the  receipt  of  the  articfes  (sev 
§  191.184(d)(2))  and  forward  the  notice 
to  the  transfiaror  or  the  person 
designated  by  the  transnxor,  unlaw  the 
export  summary  procedura.  provided 
for  in  §  191.73,  is  used.  If  the  export 
simimary  procedure  is  used,  the 
requirements  in  §  191.73  shall  be 
complied  with,  as  applicable.  Hie 
transferor  shall  verify  that  the  notice  has 
been  certified  before  filing  it  vfiik  the 
drawback  claim. 

(d)  Drawback  entries.  Drawback 
entries  shall  be  filed  on  Customs  Form 
7551  to  indicate  that  the  merchandise 
was  transfBrred  to  a  foreign  trade  zone. 
The  "Declaration  of  Expratation"  shall 
be  modified  as  follows: 

Declaratioo  of  Transfer  to  a  Poraign  Trade 
Zone 

I, 

(member  of  finn,  officer  lepreaenting 
corporation,  agent,  or  attorney),  ot 

,  dedart  that,  to  the 

best  of  my  knowledge  and  belief,  the 
particulars  of  transfer  (tated  in  this  entry,  the 
notices  of  transfer,  and  receipts  are  oorrect, 
and  that  the  merchandise  was  transfignnred  to 
a  foraign  trade  aone  far  the  aofe  purpose  of 
exportation,  destruction,  or  storaga,  not  to  be 
removed  from  the  fareign  trade  aone  for 
domestic  consumption. 
Dated:    

Transferor  or  agent 


I191.1M 

continuous  CualoiM  custody. 

(a)  Procedure  for  filing  claims.  The 
procedtire  described  in  subpart  O  of  this 
part  shall  be  followed  as  applicable,  for 
drawback  on  merchandise  transferred  to 
a  foraign  trade  zone  bom  continuous 
Customs  custody. 

(b)  DrawbocJc  entry.  Before  the 
transfer  of  merchandise  from 
continuous  Customs  custody  to  a 
foreign  trade  zone,  the  importer  or  a 
person  designated  in  writing  by  the 
importer  for  that  purpose  shall  file  with 
the  drawback  office  a  direct  export 
drawback  entry  on  Customs  Form  7551 


in  duplicate.  The  drawback  office  shall 
forward  one  copy  of  Customs  Form  7551 
to  the  zone  operator  at  the  zone. 

(c)  CaHfication  by  zone  operator. 
After  the  merchandise  has  b(9en  received 
in  the  zone,  the  zone  operator  shall 
certify  on  the  copy  of  Customs  Form 
7551  the  receipt  of  the  merchandise  (see 
paragraph  (d)(2)  of  this  section)  and 
fonrard  thefoim  to  the  transferor  or  the 
person  desifnated  by  the  transferor, 
unless  the  export  summary  procedure, 
provided  for  in  §  191.73,  is  used.  If  the 
export  summary  procedtire  is  used,  the 
requirements  in  %  191.73  shall  be 
complied  with,  as  applicable.  After 
executing  the  declaration  provided  for 
in  paragraph  (dH3)  of  this  section,  the 
transfiaror  shall  resubmit  Customs  Form 
7551  to  the  drawback  office  in  place  of 
the  bill  (rf  lading  required  by  §  191.156. 

(d)  Modification  of  drawback  entry. 
(1)  Indication  of  transfer.  Cust(Hns  Form 
7551  shall  indicate  that  the  merchandise 
is  to  be  transferred  to  a  formgn  trade 
zone. 

(2)  Endorsement.  The  trensferor  or 
person  designated  by  the  transferor  shall 
endorse  Customs  Form  7551  as  follows, 
for  execution  by  the  foreign  trade  zone 
operator. 

Certification  of  Pcveign  Trade  Zone  Operator 

The  merchandise  described  in  the  entry 
was  received  from 


.on 


-.19_ 


;  in  Foreign 


Trade  Zone  Na_ 
(Qty  and  State) 

ExceptioM  

(Name  and  title) 

By 

(Name  of  operator) 

(3)  Transferor's  declaration.  The 
transferor  shall  declare  on  Customs 
Form  7551  as  follows: 

Transferor's  Declaration 

I 

of  the  firm  oC_ 


1,  declare 


that  the  merdiandise  described  in  this  entry 
was  duly  entered  at  the  custmnhouse  on 
arrival  at  this  port;  that  the  duties  thereon 
have  been  paid  as  specified  in  this  entry;  and 
that  it  was  transferred  to  Fcveign  Trade  Zone 

Na ,  located  at ,  (Qty  and 

State)  for  the  sole  purpose  of  exportation, 
destruction,  or  stmge.  not  to  be  removed 
from  the  foratgn  trade  zone  for  domestic 
consumption.  I  further  declare  that  to  the 
best  of  my  knowledge  and  belief,  this 
merchandise  is  in  the  same  quantity,  quality, 
value,  and  packaga,  unavoidable  wastage  and 
damage  excepted,  as  it  was  at  the  time  of 
importation;  that  no  allowance  nor  reduction 
of  duties  has  been  made  for  damage  or  other 
cause  except  as  specified  in  this  entry;  and 
that  no  part  at  the  duties  paid  has  been 
refunded  by  drawbadc  or  otherwise. 

Dated:    

(Transferor)  , 


flM.lW   Unused  I 

snd  fMfCfMVMHK  not  oofNoniwiQ  tosMnpIs 

nV  ^tf^^tfJf^^^tfkMI  '  St^taM^^tffl  ^^HWMtf  tfMM^^^M^  t^ 

ths  oonslgnss.  sr  found  to  bs  I 
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(a)  Proceduit  for  filing  daims.  The 
procedures  described  in  subpart  C  of 
this  part  relating  to  unused  merchandise 
drawback,  and  in  subpart  D  of  this  part 
relating  to  rejected  merchandise,  slull 
be  followed  as  applicable  to  drawdMck 
under  this  subpart  for  unund 
merchandise  (frawback  and 
merchandise  that  does  not  conform  to 
sample  or  specification,  is  ^pped 
without  consent  of  the  consignee,  at  is 
foimd  to  be  defective  as  of  die  time  of 
importation. 

(b)  Dravfback  entry.  Before  transfer  of 
the  merchandise  to  a  foreign  trade  zone, 
the  importer  at  a  person  designated  in 
writing  by  the  importer  for  that  purpose 
shall  file  with  the  drawback  o£5ce  an 
entry  cm  Customs  Form  7551  in 
duplicate.  The  drawback  office  shall 
forward  one  copy  of  Customs  Form  7551 
to  the  zone  operator  at  the  ztme. 

(c)  Certification  by  zone  operator. 
After  the  merchandise  has  been  received 
in  the  zone,  the  zone  operator  at  the 
zone  shall  certify  on  the  copy  of 
Customs  Form  7551  the  receipt  of  the 
merchandise  and  forward  the  form  to 
the  transferor  or  the  person  designated 
by  the  transferor,  unless  the  export 
summary  procMhire,  provided  for  in 

§  191.73.  is  used.  If  the  export  summary 
procedure  is  used,  the  requirements  in 
§  191.73  shall  be  complied  with,  as 
applicable.  After  executing  the 
declaration  provided  for  in  paragraph 
(d)(3)  o&this  section,  the  transferor  shall 
resutoiit  Customs  Form  7551  to  the 
drawback  office  in  place  of  the  bill  of 
lading  required  by  §  191.156. 

(d)  Modification  of  drawback  entry. 
(1)  Indication  of  transfer.  Customs  Form 
7551  shall  indicate  that  the  merchandise 
is  to  be  transferred  to  a  foreign  trade 
zone. 

(2)  Endorsement.  The  transferor  or 
person  designated  by  the  transferor  shaU 
endorse  Customs  Form  7551  as  follows, 
for  execution  by  the  foreign  trade  zone 
operator 

Certification  of  Foreign  Trade  Zone  Opnator 

The  merchancfise  described  ia  this  entry 

was  received  from on 

,  19 ,  in  Foraign  Trade  Zone 

. (City  and 


No. 

State). 
Exceptions: 


(Name  of  operator) 
By 


(Name  and  tide) 


UMI 
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(3)  Tmnsferor's  declaration.  The 
transferor  shall  declare  on  Customs 
Form  7551  as  follows: 

Transferor's  Declaration 

I, 

of  the  firm  of ,  declare  that  the 

merchandise  described  in  the  within  entry 
was  duly  entered  at  the  customhouse  on 
arrival  at  this  port;  that  the  duties  thereon 
have  been  paid  as  specified  in  this  entry;  and 
that  it  was  transferred  to  Foreign  Trade  Zone 

No. located  atlHW 

(City  and  State)  for  the  sole  purpose  of 
exportation,  destruction,  or  storage,  not  to  be 
removed  firom  the  foreign  trade  zone  for 
domestic  consumption.  I  further  declare  that 
to  the  best  of  my  knowledge  and  belief  said 
merchandise  is  the  same  in  quantity,  quality, 
value,  and  package  as  specified  in  ^is  entry; 
that  no  allowance  nor  reduction  in  duties  has 
been  made;  and  that  no  part  of  the  duties 
paid  has  been  refunded  by  drawback  or 
otherwise. 

Dated:     

Transferor 

§191.186    Person  entitled  to  claim 
drawtMcle 

The  person  named  in  the  foreign  trade 
zone  operator's  certification  on  the 
notice  of  transfer  or  the  drawback  entry, 
as  applicable,  shall  be  considered  to  be 
the  transferor.  Drawback  may  be 
claimed  by,  and  paid  to,  the  transferor. 

Subpart  S— Orawtiack  Compliance 
Program 

§191.191    Purpose. 

This  subpart  sets  forth  the 
requirements  for  the  Customs  drawback 
compliance  program  in  which  claimants 
emd  other  parties  in  interest,  including 
Customs  brokers,  may  participate  after 
being  certified  by  Customs. 
Participation  in  the  program  is 
voluntary.  Under  the  program.  Customs 
is  required  to  inform  potential  drawback 
claimants  and  related  parties  clearly 
about  their  rights  and  obligations  under 
the  drawback  law  and  regulations. 
Reduced  penalties  and/or  warning 
letters  may  be  issued  once  a  party  has 
been  certified  for  the  program,  and  is  in 
general  comphance  with  the  appropriate 
procedures  and  requirements  diereof. 

§191.192    Certification  for  compliance 
program. 

(a)  General.  A  party  may  be  certified 
as  a  participant  in  the  drawback 
compliance  program  after  meeting  the 
core  requirements  estabUshed  under  the 
program,  or  after  negotiating  an 
alternative  drawback  compliance 
program  suited  to  the  needs  of  both  the 
party  and  Customs.  Certification 
requirements  shall  take  into  accoimt  the 
size  and  nature  of  the  party's  drawback 
program,  the  type  of  drawback  claims 
filed,  and  the  volume  of  claims  filed. 


Whether  the  party  is  a  drawback 
claimant,  a  broker,  or  one  that  provides 
data  and  documentation  on  which  a 
drawback  claim  is  based,  will  also  be 
considered. 

(b)  Core  requirements  of  program.  In 
order  to  be  certified  as  a  participant  in 
the  drawback  compliance  program  or 
negotiated  alternative  drawback 
compliance  program,  the  party  must  be 
able  to  demonstrate  that  it: 

(1)  Understands  the  legal 
requirements  for  filing  claims,  including 
the  nature  of  the  records  that  are 
required  to  be  maintained  and  produced 
and  the  time  periods  involved; 

(2)  Has  in  place  procedures  that 
explain  the  Customs  requirements  to 
those  employees  involved  in  the 
preparation  of  claims,  and  the 
maintenance  and  production  of  required 
records; 

(3)  Has  in  place  procedures  regarding 
the  preparation  of  claims  and 
maintenance  of  required  records,  and 
the  production  of  such  records  to 
Customs; 

(4)  Has  designated  a  dependable 
individual  or  individuals  who  will  be 
responsible  for  compliance  under  the 
program,  and  maintenance  and 
production  of  required  records; 

(5)  Has  in  place  a  record  maintenance 
program  approved  by  Customs  regarding 
original  records,  or  if  approved  by 
Customs,  alternative  records  or 
recordkeeping  formats  for  other  than  the 
original  records;  and 

(6)  Has  procediues  for  notifying 
Customs  of  variances  in,  or  violations 
of,  the  drawback  compliance  or  other 
alternative  negotiated  drawback 
compliance  program,  and  for  taking 
corrective  action  when  notified  by 
Customs  of  violations  and  problems 
regarding  such  program. 

(c)  Broker  certification.  A  Customs 
broker  may  be  certified  as  a  participant 
in  the  drawback  compliance  program 
only  on  behalf  of  a  given  claimant  (see 
§  191.194(b)).  To  do  so,  a  Customs 
broker  who  is  employed  to  assist  a 
claimant  in  filing  for  drawback  must  be 
able  to  demonstrate,  for  and  on  behalf 
of  such  claimant,  conformity  with  the 
core  requirements  of  the  drawback 
comphance  program  as  set  forth  in 
paragraph  (b)  of  this  section.  The  broker 
shall  ensure  that  the  claimant  has  the 
necessary  dociunentation  and  records  to 
support  the  drawback  compliance 
program  estabhshed  on  its  behalf,  and 
that  claims  to  be  filed  under  the 
program  are  reviewed  by  the  broker  for 
accuracy  and  completeness. 


§191.193    Application  procedure  for 
compliance  program. 

(a)  Who  may  apply.  Claimants  and 
other  parties  in  interest  may  apply  for 
participation  in  the  drawback 
compliance  program.  This  includes  any 
person,  corporation  or  business  entity 
that  provides  supporting  information  or 
documentation  to  one  who  files 
drawback  claims,  as  well  as  Customs 
brokers  who  assist  claimants  in  filing  for 
drawback.  Program  participants  may 
further  consist  of  importers, 
manufacturers  or  producers,  agent- 
manufacturers,  complementary 
recordkeepers,  subcontractors, 
intermediate  parties,  and  exporters. 

(b)  Place  of  filing.  An  appucation  in 
letter  format  containing  the  information 
as  prescribed  in  paragraphs  (c)  and  (d) 
of  this  section  shall  be  submitted  to  any 
drawback  office.  However,  in  the  event 
the  applicant  is  a  claimant  for 
drawback,  the  application  shall  be 
submitted  to  the  drawback  office  where 
the  claims  will  be  filed. 

(c)  Letter  of  application;  contents.  A 
party  requesting  certification  to  become 
a  participant  in  the  drawback 
compliance  program  shall  file  with  the 
applicable  drawback  office  a  written 
application  in  letter  format,  signed  by 
an  authorized  individual  (see  §  191.6(c) 
of  this  part).  The  detail  required  in  the 
application  shall  take  into  account  the 
size  and  nature  of  the  applicant's 
drawback  program,  the  type  of 
drawback  claims  filed,  and  the  dollar 
value  and  volume  of  claims  filed. 
However,  the  appUcation  shall  contain 
at  least  the  following  information: 

(1)  Name  of  apphcant,  address,  IRS 
number  (with  suffix),  and  the  type  of 
business  in  which  engaged,  as  well  as 
the  name(s)  of  the  individual(s) 
designated  by  the  applicant  to  be 
responsible  for  compliance  under  the 
proCTam; 

(ij  A  description  of  the  nature  of  the 
applicant's  drawback  program, 
including  the  type  of  drawback  in 
which  involved  (such  as, 
manufacturing,  or  unused  or  rejected 
merchandise),  and  the  apphcant's 
particular  role(s)  in  the  drawback  claims 
process  (such  as  claimant  and/or 
importer,  manufactiu^r  or  producer, 
agent-manufacturer,  complementary 
recordkeeper,  subcontractor, 
intermediate  party  (possessor  or 
purchaser),  or  exporter  (destroyer));  and 

(3)  Size  of  appucant's  drawback 
program.  (For  example,  if  the  applicant 
is  a  claimant,  the  number  of  claims  filed 
over  the  previous  12-month  period 
should  be  included,  along  with  the 
number  estimated  to  be  filed  over  the 
next  12-month  period,  and  the 
estimated  amount  of  drawback  to  be 
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claimed  annually.  Other  parties  should 
describe  the  extent  to  which  they  are 
involved  in  drawback  activity,  based 
upon  their  particular  role(s)  in  the 
drawback  process;  for  example, 
manufacturers  should  explain  how 
much  manufactiuing  they  are  engaged 
in  for  drawback,  such  as  the  quantity  of 
drawback  product  produced  on  an 
annual  basis,  as  established  by  the 
certificates  of  manufacture  and  delivery 
they  have  executed.) 

(d)  Application  package.  Along  with 
the  letter  of  applicatian  as  prescribed  in 
paragraph  (c)  of  this  section,  the 
application  package  must  include  a 
description  of  how  the  applicant  will 
ensure  compUance  with  statutory  and 
regulatory  drawback  requirements.  This 
description  may  be  in  the  form  of  a 
booklet  or  set  forth  otherwise.  The 
description  must  include  at  least  the 
following: 

(1)  The  name  and  title  of  the  oEBdal 
in  the  applicant's  organization  who  is 
responsible  for  oversight  of  the 
applicant's  drawback  program,  and  the 
name  and  title,  with  mailing  address 
and,  if  available,  fax  niunber  and  e-mail 
address,  of  the  person(s]  in  the 
appUcant's  organization  responsible  for 
the  actual  maintenance  of  the 
applicant's  drawback  program: 

(2)  If  the  apphcant  is  a  manufacturer 
and  the  drawback  involved  is 
manufecturing  drawback,  a  copy  of  the 
letter  of  notification  of  intent  to  operate 
under  a  general  manufiactiiring 
drawback  ruling  or  the  application  for  a 
specific  manufacturing  chawback  ruling 
(see  §§  191.7  and  191.8  of  this  part),  as 
appropriate; 

(3)  A  description  of  the  applicant's 
drawback  record-keeping  program, 
including  the  retention  period  and 
method  (for  example,  paper,  electronic, 
etc.); 

(4)  A  list  of  the  records  that  will  be 
maintained,  including  at  least  sample 
import  docimients,  sample  export 
documents,  sample  inventory  and 
transportation  documents  (if 
applicable),  sample  laboratory  or  other 
documents  establishing  the  qualification 
of  merchandise  or  articles  for 
substitution  under  the  drawback  law  (if 
applicable),  and  sample  manuCactiiring 
documents  (if  appUcable); 

(5)  A  description  of  the  applicant's 
specific  procedures  for: 

(i)  How  drawback  claims  are  prepared 
(if  the  appUcant  is  a  claimant);  and 

(ii)  How  the  applicant  will  fulfill  any 
requirements  under  the  drawback  law 
and  regulations  applicable  to  its  role  in 
the  drawback  program; 

(6)  A  description  of  the  applicant's 
procedures  for  notifying  Customs  of 
variances  in,  or  violations  of,  its 


drawback  compliance  program  or 
negotiated  alternative  drawback 
compliance  program,  and  procedures  for 
taking  corrective  action  when  notified 
by  Customs  of  violations  or  other 
problems  in  such  program;  and 

(7)  A  description  of  the  applicant's 
procedures  for  annual  review  to  ensure 
that  its  drawback  compUance  program 
meets  the  statutory  and  regulatory 
drawback  lequirements  and  that 
Customs  is  notified  of  any  modifications 
from  the  piocedures  described  in  this 
application. 

1191.194    Action  on  application  to 
pertlclpcte  In  conpllenoe  program. 

(a)  Review  by  applicable  dmwback 
office.  (1)  General.  It  is  the 
responsibility  of  the  drawback  office 
where  the  drawback  compliance 
application  package  is  filed  to 
coordinate  its  decision  making  on  the 
package  both  with  Customs 
Headquarters  and  with  the  other  field 
drawback  offices  as  appropriate. 
Customs  processing  of  the  package  will 
consist  of  the  review  of  the  information 
contained  therein  as  well  as  any 
additional  information  requested  (see 
paragraph  (a)(2)  of  this  section). 

{2)  Criteria  for  Customs  review.  The 
drawback  office  shall  review  and  verify 
the  information  submitted  in  and  with 
the  application.  In  order  for  Customs  to 
evaluate  the  appUcation.  Customs  may 
request  additional  information 
(including  additional  sample 
documents)  and/or  explanations  of  any 
of  the  inf(»mation  provided  for  in 
§  191.193(c)  and  (d)  of  this  subpart. 
Based  on  the  information  submitted  on 
and  with  the  application  and  any 
information  so  requested,  and  based  on 
the  applicant's  record  of  transactions 
with  Customs,  the  drawback  office  will 
approve  or  deny  the  appUcation.  The 
criteria  to  be  considered  in  reviewing 
the  applicant's  record  with  Customs 
shall  include  (as  applicable): 

(i)  The  presence  or  absence  of 
unresolved  Customs  charges  (duties, 
taxes,  or  other  debts  owed  Customs); 

(ii)  The  accuracy  of  the  claimant's 
past  drawback  claims;  and 

(iii)  Whether  accelerated  payment  of 
drawback  or  waiver  of  prior  notice  of 
intent  to  export  was  previously  revoked 
or  suspended. 

(b)  Apprvval.  Certification  as  a 
participant  in  the  drawback  compliance 
program  wiU  be  given  to  appUcants 
whose  applications  are  approved  under 
the  criteria  in  paragraph  (a)(2)  of  this 
section.  The  appUcable  drawback  office 
will  give  writt«i  notification  to  an 
applicant  of  its  certification  as  a 
participant  in  the  drawback  compUance 
program.  A  Customs  broker  obtaining 


certification  for  a  drawback  claimant 
v^U  be  sent  written  notification  on 
behalf  of  such  claimant,  with  a  copy  of 
the  notification  also  being  sent  to  the 
claimant. 

(c)  Benefits  (^participation  in 
program.  When  a  party  that  has  been 
certified  as  a  participant  in  the 
drawback  compUance  program  and  is 
generally  in  compUance  with  the 
appropriate  procedures  and 
requirements  of  the  program  commits  a 
violation  of  19  U.S.C.  1593a(a)  (see 

§  191.62(b)  of  this  part).  Customs  shall, 
in  the  absence  of  ^ud  or  repeated 
violations,  and  in  Ueu  of  a  monetary 
penalty  as  othermse  provided  under 
§  lS93a,  issue  a  written  notice  of  the 
violation  to  the  party.  Repeated 
violations  by  a  participant,  including  a 
Customs  broker,  may  result  in  the 
issuance  of  penalties  and  the  removal  of 
certification  under  the  program  \mtil 
corrective  action,  satisfactory  to 
Customs,  is  taken. 

(d)  Denial,  tf  certification  as  a 
participant  in  the  drawback  compliance 
program  is  denied  to  an  appUcant,  the 
appUcant  shall  be  given  written  notice 
by  the  appUcable  drawback  office, 
specifying  the  grounds  for  such  denial, 
together  with  any  action  that  may  be 
taken  to  correct  the  perceived 
deficiencies,  and  informing  the 
appUcant  that  such  denial  may  be 
appealed  to  the  appropriate  drawback 
office  and  thm  appealed  to  Customs 
Headquarters. 

(e)  nevocatkfn.  If  the  participant 
commits  repeated  violations  w  its 
drawback  compliance  program  or 
negotiated  altemative  drawback 
compliance  program,  the  applicable 
drawback  office,  by  written  notice,  may 
propose  to  revoke  certification  from  the 
participant,  until  corrective  action, 
satisfactory  to  Customs,  is  taken  to 
prevent  such  violations.  The  written 
notice  will  describe  the  cause  for  the 
proposed  revocation  and  the  corrective 
actions  required.  The  revocation  shall 
take  effect  30  days  after  the  date  of  the 
proposed  revocation  if  not  timely 
challenged  under  paragraph  (f)  of  this 
section.  If  timely  diallenged,  the 
revocation  will  take  effect  after 
completion  of  the  challenge  procedures 
in  paragraph  (f)  of  this  section  unless 
the  challenge  is  successful. 

(f)  Appeal  of  denial  or  challenge  to 
proposed  revocation.  A  party  may 
appeal  a  dmial  or  challenge  a  proposed 
revocation  of  certification  as  a 
participant  in  the  drawback  compUance 
program  by  filing  a  written  appeal, 
within  30  da^  oi  the  date  of  such 
denial  or  proposed  revocation,  with  the 
appUcable  (faawbeck  office.  A  denial  of 
an  appeal  or  diallenge  to  a  proposed 
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revocation  may  itself  be  appealed  to 
Customs  Headquarters,  Office  of  Field 
Operations,  Office  of  Trade  Operations, 
within  30  days  of  receipt  of  the 
applicable  drawback  office's  decision, 
llie  30-day  period  for  appeal  or 
challenge  with  the  appUcable  drawback 
office  and/or  with  Customs 
Headquarters  may  be  extended  for  good 
cause,  upon  written  request  by  the 
applicant  for  such  extension  filed  with 
the  applicable  drawback  office  or  with 
Customs  Headquarters,  as  the  case  may 
be,  within  the  30-day  period. 

f  191.195    Combined  application  for 
certification  in  drawback  compliance 
program  and  waiver  of  prior  notice  and/or 
approval  of  accelerated  payment  of 
drawback. 

An  applicant  for  certification  in  the 
drawback  compliance  program  may 
also,  in  the  same  application,  apply  for 
waiver  of  prior  notice  of  intent  to  export 
and  accelerated  pa)m[ient  of  drawback, 
under  subpart  I  of  this  part. 
Alternatively,  an  applicant  may 
separately  apply  for  certification  in  the 
drawback  compliance  program  and 
either  or  both  waiver  of  prior  notice  and 
accelerated  payment  of  drawback.  In  the 
former  instance,  the  intent  to  apply  for 
certification  and  waiver  of  prior  notice 
and/or  approval  of  accelerated  payment 
of  drawback  must  be  clearly  stated.  In 
all  instances,  all  of  the  requirements  for 
certification  and  the  procedure  applied 
for  must  be  met  (for  example,  in  a 
combined  application  for  certification  in 
the  drawback  compliance  program  and 
both  procedures,  all  of  the  information 
required  for  certification  and  each 
procediue,  all  required  sample 
documents  for  certification  and  each 
procediue,  and  all  required 
certifications  must  be  included  in  and 
with  the  appUcation). 

Appendix  A  to  Put  191— General 
Manufacturing  Drawback  Rulings 

Tal^  of  Contents 

I.  General  Instructions 

II.  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C.  1313(a)  (T.D.  81-234;  T.D. 
83-123) 

m.  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C  1313(a)  or  1313(b)  for 
Agents  (T.D.  81-181) 

IV.  General  Manufecturing  Drawback  Ruling 
Under  19  U.S.C  1313(a)  for  Burlap  or 
Other  Textile  Material  (T.D.  83-53) 

V.  General  Manufactxuing  Drawback  Ruling 
Under  19  U.S.C  1313(b)  for  Component 
Parts  (T.D.  81-300) 

VI.  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C  1313(a)  for  Flaxseed  (T.D. 
83-80) 

VII.  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C  1313(a)  for  Fur  Skins  or 

-     Fur  Skin  Articles  (T.D.  83-77) 


vni.  General  Manufacturing  Drawback 
Ruling  Under  19  U.S.C  1313(b)  for  Orange 
Juice  (T.D.  85-110) 

DC  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C  1313(b)  for  Petroleum  or 
Petroleum  Derivatives  (T.D.  84-49) 

X.  General  Manufocturing  Drawback  Ruling 
Under  19  U.S.C.  1313(b)  for  Piece  Goods 
(T.D.  83-73) 

XI.  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C.  1313(b)  for  Raw  Sugar 
(T.D.  83-59) 

XII.  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C  1313(b)  for  Steel  (T.D.  81- 
74) 

XIII.  General  Manufecturing  Drawback 
Ruling  Under  19  U.S.C  1313(b)  for  Sugar 
(T.D.  81-92) 

XIV.  General  Manufacturing  Drawback 
Ruling  Under  19  U.S.C  1313(a)  few  Woven 
Piece  Goods  (T.D.  83-84) 

L  General  Instructions 

A.  There  follow  various  general 
manu&cturing  drawback  rulings  which  have 
been  designed  to  simplify  drawback 
procedures.  Any  person  who  can  comply 
with  the  conditions  of  any  one  of  these 
rulitigs  may  notify  a  Customs  drawback  office 
in  writing  of  its  intention  to  operate  under 
the  ruling  (see  S  191.7  of  this  part).  Such  a 
letter  of  notification  shall  include  the 
following  information: 

1.  Name  and  address  of  manufacturer  or 
producer, 

2.  IRS  (Internal  Revenue  Service)  number 
(with  suffix)  of  manufacturer  or  producer; 

3.  Locationls]  of  factorylies]  which  will 
operate  under  the  general  ruling; 

4.  If  a  business  entify,  names  of  persons 
who  will  sign  drawback  documents  (see 
§191.6  of  this  part); 

5.  Identify  (by  T.D.  number  and  title,  as 
stated  in  this  Appendix)  of  general 
manufacturing  drawback  ruling  under  which 
the  manufecturer  or  producer  intends  to 
operate; 

6.  Description  of  the  merchandise  and 
articles,  unless  specifically  described  in  the 
general  manufacturing  drawback  ruling; 

7.  Only  for  General  Manufacturing 
Drawback  Ruling  Under  19  U.S.C  1313(b)  for 
Petroleum  or  Petroleum  Derivatives,  the 
name  of  each  article  to  be  exported  or,  if  the 
identify  of  the  product  is  not  clearly  evident 
by  its  name,  what  the  product  is,  and  the 
abstract  period  to  be  used  for  each  refinery 
(monthly  or  other  specified  period  (not  to 
exceed  1  year)),  subject  to  the  conditions  in 
the  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C.  1313(b)  for  Petroleiun  or 
Petroleum  Derivatives,  I.  Procedures  and 
Records  Maintained,  4(a)  or  (b); 

8.  Basis  of  claim  used  for  calculating 
drawback;  and 

9.  Description  of  the  manufacturing  or 
production  process,  unless  specifically 
described  in  the  general  manufacturing 
drawback  ruling. 

For  the  General  Manufacturing  Drawback 
Ruling  under  §  1313(a),  the  General 
Manufacturing  Drawback  Ruling  Under  19 
U.S.C  1313(b)  for  Component  Parts,  and  the 
General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C.  1313(a)  or  1313(b)  for 
Agents,  if  the  drawback  office  has  doubts  as 


to  whether  there  is  a  manufacture  or 
production,  as  defined  in  8 191. 2(q)  of  this 
part,  the  manufacturer  or  producer  will  be 
asked  to  provide  details  of  the  operation 
purported  to  be  a  manufacture  or  production. 
B.  These  general  manufacturing  drawt>ack 
rulings  supersede  general  "contracts" 
previously  published  under  the  following 
Treasury  Decisions  (T.D.'s):  81-74.  81-92. 
81-181,  81-234.  81-300,  83-53,  83-59,  83- 
73.  83-77,  83-80,  83-123.  84-49,  and  85- 
110. 

Anyone  currently  operating  under  any  of  the 
above-listed  Treasury  Decisions  will 
automatically  be  covered  by  the  superseding 
general  ruling,  including  all  privileges  of  the 
previous  "contract". 

n.  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C.  1313(a)  (TD.  81-234;  TJ). 
83-123) 

A.  Im{x>rted  Merchandise  or  Drawback 
Products '  Used 

Imported  merchandise  or  drawinck 
products  are  used  in  the  manufacture  of  the 
exported  articles  upon  which  drawback 
claims  will  be  based. 

B.  Exported  Articles  on  which  Drawback  will 
be  Claimed 

Exported  articles  on  which  drawback  will 
be  claimed  will  be  manufactured  in  the 
United  States  using  imported  merchandise  or 
drawback  products. 

C  General  Statement 

The  manufacturer  or  producer 
manufactures  or  produces  for  its  own 
account.  The  manufactiu«r  or  producer  may 
manufacture  or  produce  articles  for  the 
account  of  another  or  another  manufacturer 
or  producer  may  manufacture  or  produce  for 
the  account  of  the  manufacturer  or  producer 
under  contract  within  the  principal  and 
agency  relationship  outlined  in  T.D.s 
55027(2)  and  55207(1)  (see  §  191.9  of  this 
part). 

D.  Process  Of  Manufacture  Or  Production 

The  imported  merchandise  or  drawback 
products  will  be  used  to  manufacture  or 
produce  articles  in  accordance  with 
Sl91.2{q)  of  this  part. 

E.  Multiple  Products 

1.  Relative  Values 

Drawback  law  mandates  the  assignment  of 
relative  values  when  two  or  more  products 
necessarily  are  produced  concurrently  in  the 
same  operation.  If  multiple  products  are 
produced  records  will  be  maintained  of  the 
market  value  of  each  product  at  the  time  it 
is  first  separated  in  the  manufacturing 
process. 

2.  Appearing-in  method 

The  appearing  in  basis  may  not  be  used  if 
multiple  products  are  produced. 

F.  Loss  or  Gain 

Records  will  be  maintained  showing  the 
extent  of  any  loss  or  gain  in  net  weight  or 
measurement  of  the  imported  merchandise. 


'  Dnwbadi  products  are  those  produced  in  the 
United  States  in  accordance  with  the  drawtiadL  law 
and  r^ulations. 
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caused  by  atmosph«ric  conditions,  chemical 
reactions,  or  other  hctors. 


G.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  imported 
merchandise  that  is  of  the  same  kind  and 
quality  as  the  imported  merchandise, 
meeting  specifications  set  fccth  in  the 
application  by  the  manufacturer  or  producer 
for  a  determination  of  same  kind  and  quality 
(see  $  191.11(c)),  shall  be  treated  as  use  of  the 
imported  merchandise  if  no  certificate  of 
delivery  is  issued  covering  the  imported 
merchandise  (19  U.S.C  1313(k))  upon 
compliance  with  the  applicri)le  regulations 
and  rulings  (see  19  CPR  191.11). 

H.  Stock  In  Process 

Stock  in  process  does  not  result:  or  if  it 
does  result,  details  will  he  given  in  claims  as 
filed,  and  it  will  not  be  included  in  the 
computation  of  the  merchandise  used  to 
manu£act\ire  the  finished  articles  on  which 
drawback  is  claimed. 

I.  Waste 

No  drawback  is  payable  on  any  waste 
which  results  from  the  manufacturing 
operation.  Unless  the  claim  br  drawback  is 
based  on  the  quantity  of  merchandise 
appearing  in  the  exported  articles,  records 
will  be  maintained  to  establish  the  value,  the 
quantity,  and  the  disposition  of  any  waste 
mat  results  from  manufactuiing  the  exported 
articles.  If  no  waste  results,  records  will  be 
maintained  to  establish  that  fact. 

).  Procedures  And  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  That  the  exported  articles  on  which 
drawback  is  claimed  were  produced  with  the 
use  of  the  imported  merchandise,  and 

2.  The  quantity  of  imported  merchandise  * 
used  in  producing  the  exported  articles. 
(To  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
exported  within  5  years  after  importation  of 
the  imported  merchandise.  Records 
establishing  compliance  with  these 
requirements  will  be  available  for  audit  by 
Customs  during  business  hours.  Drawback  is 
not  payable  without  proof  of  compliance) 

K.  Inventory  Procedures 

The  inventory  records  of  the  manufacturer 
or  producer  wrill  show  how  the  drawback 
recordkeeping  nquirements  set  forth  in  19 
use  1313(a)  and  part  191  of  the  Customs 
Regulations  will  be  met,  as  discussed  under 
the  heading  "Procedures  And  Records 
Maintained".  If  those  records  do  not  establish 
satisfaction  of  those  legal  requirements, 
drawback  cannot  be  paid. 

L  Basis  of  Qaim  for  Drawback 

Drawback  tvill  be  claimed  on  the  quantity 
of  merchandise  used  in  producing  the 
exported  articles  only  if  there  is  no  waste  or 
valueless  or  unrecovered  waste  in  the 
manufacturing  operation.  Drawback  may  be 
claimed  on  the  quantity  of  eligible 
merchandise  that  appears  in  the  exported 
articles,  regardless  of  whether  there  is  waste. 


>  If  claims  are  to  be  made  on  an  "appearing  in" 
buis.  tha  nmaindw  of  the  lentence  should  read 
"■ppatring  in  the  exported  utidet." 


and  no  records  of  waste  need  be  maintained. 
If  there  is  valuable  waste  recovered  from  the 
manu&ictuitag  operation  and  records  are  kept 
which  show  the  quantity  and  value  of  the 
waste,  drawback  may  be  claimed  on  the 
quantity  of  eligible  material  used  to  produce 
the  exported  articles  less  the  amount  of  that 
merchandise  which  the  value  of  the  waste 
would  replaoB. 

M.  General  Requirements 

The  manufacturer  or  producer  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback: 

2.  Open  its  facti^  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  fior  at  least  3  years  from  the 
date  of  payment  of  any  drawtMck  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  undar  this  general  ruling  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  information  required  by  the  Gennal 
Instructions  of  this  Appendix  to  be  included 
therein  (I.  General  Instructions,  1  through  9) 
or  the  corponte  name  or  corporate 
organization  by  succession  or 
reincorporation ; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reftrence  by  employees  and  reqiiire 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313,  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 

m.  General  Manufacturing  Drawback 
Ruling  Undar  19  U.S.C.  1313(a)  or  1313(b) 
for  Agents  (TJ).  81-181) 

Manufacturers  or  producers  operating 
under  this  general  manufacturing  drawback 
ruling  must  comply  with  T.D.s  55027(2), 
55207(1),  and  19  U.S.C.  1313(b),  if 
applicable,  as  well  as  19  CFR  part  191  (see 
partiailarly.  §  191.9). 

A.  Name  and  Address  of  Principal 

B.  Process  of  Manufacture  or  Production 

The  imported  merchandise  or  drawback 
products  or  other  substituted  merchandise 
will  be  used  to  manufacture  or  produce 
articles  in  accordance  with  $  191. 2(q)  of  this 
part. 

C  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  Quantity,  kind  and  quality  of 
merchandise  transferred  from  the  principal  to 
the  agent; 

2.  Date  of  transfer  of  the  merchandise  from 
the  principal  to  the  agent; 

3.  Date  of  manufacturing  or  production 
operations  performed  by  the  agent; 

4.  Total  quantity  and  description  of 
merchandise  appearing  in  or  used  in 
manufocturing  or  production  operations 
performed  by  the  agent; 

5.  Total  quantity  and  description  of  articles 
produced  in  manufacttiring  or  production 
operations  performed  by  the  agent; 


6.  Quantity,  kind  and  quality  of  articles 
transferred  from  the  agent  to  the  principal; 
and 

7.  Date  of  transfer  of  the  articles  from  the 
agent  to  the  principal. 

D.  General  Requirements 

The  manufactvrer  or  producer  will: 

1.  Comply  folK  with  the  terms  of  this 
general  ruling  wnen  manufacturing  or 
producing  articles  for  account  of  the 
principal  under  the  principal's  general 
manufacturing  drawback  ruling  or  specific 
manufacturing  drawback  ruling,  as 
appropriate; 

2.  C^pen  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Govenmient  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  imder  this  general  ruling  current  by 
rmorting  promptly  to  the  drawback  office 
which  liqtiidates  the  claims  any  changes  in 
the  information  required  by  the  General 
Instructions  of  this  Appendix  to  be  included 
therein  (I.  Genenal  Instructions,  1  through  9) 
or  the  corporate  name  or  corporate 
organization  by  succession  or 
reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  reqiiire 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313,  pert  191  of  the  Customs 
Regulations  and  this  general  ruling. 

IV.  General  MaaufiwturiBg  Drawback 
Ruling  Under  It  VS.C.  1313(a)  far  Bnriap 
or  Odier  Textila  Material  (T  J).  83-43) 

Drawback  may  be  allowed  under  19  U.S.C 
1313(a)  upon  the  exportation  of  burlap  or 
other  textile  material  numu&ctured  with  the 
use  of  imported  burlap  or  other  textile 
material,  subject  to  the  following  special 
requirements: 

A.  Imported  Merchandise  or  Drawrback 
Products^  Used 

Imparted  merchandise  or  drawback 
products  (burlap  or  other  textile  material)  are 
used  in  the  manufacture  of  the  exported 
articles  upon  which  drawback  claims  will  be 
based. 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

Exported  articles  on  which  drawback 
will  be  claimed  will  be  manufactured  in 
the  United  States  using  imported 
merchandise  or  drawback  pnxlucts. 
C  General  Statement 

The  manufacturer  or  producer 
manufactures  or  produces  for  its  own 
account.  The  manufactiirer  or  producer  may 
manufacture  or  produce  articles  for  the 
accoimt  of  another  or  another  manufacturer 


'  Drawback  products  are  those  produced  in  the 
United  States  in  accordance  with  the  drawback  law 
and  regulations. 
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or  producer  for  the  account  of  the 
manufacturer  or  producer  under  contract 
within  the  principal  and  agency  relationship 
outlined  in  T.D."s  55027(2)  and  55207(1)  (see 
§191.9  of  this  part). 

D.  Process  of  Manufacture  or  Production 

The  imported  merchandise  or  drawback 
products  will  be  used  to  manufacture  or 
produce  articles  in  acccwdance  with 
§191.2(q)ofthisp&rt 

E.  Multiple  Products 
Not  applicable. 

F.  Loss  or  Gain 
Not  applicable. 

G.  Waste 

No  drawback  is  {>ayable  on  any  waste 
which  results  from  the  manufacturing 
operation.  Unless  the  claim  for  drawback  is 
based  on  the  quantity  of  merchandise 
appearing  in  the  exported  articles,  records 
will  be  maintained  to  establish  the  value,  the 
quantity,  and  die  disposition  of  any  waste 
that  results  from  manu&icturing  the  exported 
articles.  If  no  waste  results,  records  will  be 
maintained  to  establish  that  £act. 

H.  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  That  the  exported  articles  on  which 
drawback  is  claimed  were  produced  with  the 
use  of  the  imported  merchandise;  and 

2.  The  quantity  of  imported  merchandise  ^ 
used  in  producing  the  exported  articles. 

To  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
exported  within  5  years  after  importation  of 
the  imported  merchandise.  Records 
establishing  compliance  with  these 
requirements  will  be  available  for  audit  by 
Customs  during  business  hours.  Drawback  is 
not  payable  without  proof  of  compliance. 


I.  Inventory  Procedures 

The  inventory  records  of  the  manufacturer 
or  producer  will  show  how  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.C  1313(a)  and  part  191  of  the  Customs 
Regulations  will  be  met,  as  discussed  under 
the  heading  "Procedures  and  Records 
Maintained".  If  those  records  do  not  establish 
satis&ction  of  those  legal  requirements, 
drawback  cannot  be  paid. 

Each  lot  of  imported  material  received  by 
a  manu&cturer  or  producer  shall  be  given  a 
lot  number  and  kept  separate  from  other  lots 
imtil  used.  The  records  of  the  manu&cturer 
or  producer  shall  show,  as  to  each 
manufacturing  lot  or  period  of  manufacture, 
the  quantity  of  material  used  from  each 
import  lot  and  the  number  of  each  kind  and 
size  of  bags  or  meat  wrappers  obtained.  If 
applicable,  a  certificate  of  manu&cture  and 
delivery  shall  be  filed  covering  each 
manufacturing  lot  or  period  of  manufacture. 

All  bags  or  meat  wrappers  manufoctured  or 
produced  for  the  account  of  the  same 
exporter  during  a  specified  period  may  be 
designated  as  one  manu£M:turing  lot  and,  as 
applicable,  covered  by  one  certificate  of 
manufacture  and  delivery.  All  exported  bags 
or  meat  wrappers  shall  be  identified  by  the 
exporter  with  the  certificate  of  manufacture 
and  delivery  covering  their  manufacture,  if 
applicable. 

).  Basis-of  Qaim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  merchandise  used  in  producing  the 
exported  articles  only  if  there  is  no  waste  or 
valueless  or  unrecovered  waste  in  the 
manufacturing  operation.  Drawback  may  be 
claimed  on  the  quantity  of  eligible 
merchandise  that  appears  in  the  exported 
articles,  regardless  of  whether  there  is  waste, 
and  no  records  of  waste  need  be  maintained. 
If  there  is  valuable  waste  recovered  from  the 


manu&ictiuing  operation  and  records  are  kept 
which  show  the  quantity  and  value  of  the 
waste,  drawback  may  be  claimed  on  the 
quantity  of  eligible  material  used  to  produce 
the  exported  articles,  less  the  amount  of  that 
merchandise  which  the  value  of  the  waste 
would  replace. 

K.  General  Requirements 

The  manufacturer  or  producer  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptly  to  the  drawl»ck  office 
which  liquidates  its  claims  any  changes  in 
the  information  required  by  the  Gennal 
Instructions  of  this  Appendix  to  be  included 
therein  (I.  General  Instructions,  1  through  9) 
or  the  corporate  name  or  corporate 
organization  by  succession  or 
reincorporation. 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling:  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  19,  United  States  Code, 

§  1313,  part  191  of  the  Customs  Regulations 
and  this  general  ruling. 

V.  General  Manufacturing  Drawback  Ruling 
Under  19  VS.C  1313(b)  for  Component 
ParU  (T.D.  81-300) 

A.  Same  Kind  and  Quality  (Parallel  Columns) 


Imported  Merchandise  or  Drawback  Products*  to  be  Designated  as 
the  Basis  for  Drawback  on  the  E]q)orted  Products. 


Duty-Paid,  Duty-Free  or  Domestic  Merchandise  of  the  Same  Kind 
and  Quality  as  that  Designated  which  will  be  Used  in  the  Produc- 
tion of  the  Exported  Products. 

Component  parts  identified  by  individual  part  numbers Component  parts  identified  with  the  same  individual  part  niunbers 

as  those  in  the  column  immediately  to  the  left  hereol 
Component  parts  identified  identified  by  individual  part  numbers.  ...    Component  parts  with  the  same  individual  part  numbers  as  those  in 

the  colunm  immediately  to  the  left  hereof. 
*  Drawback  products  are  those  produced  in  the  United  States  in  accordance  with  the  drawback  law  and  regulations.  Such  products  have 
"dual  status"  imder  section  1313(b).  They  may  be  designated  as  the  basis  for  drawback  and  also  may  be  deemed  to  be  domestic  merchan- 
dise. 


The  designated  components  will  have  been 
manufactured  in  accordance  with  the  same 
specifications  and  from  the  same  materials, 
and  identified  by  the  same  part  number  as 
the  substituted  oompoaents.  Further,  the 
designated  and  substituted  components  are 
used  interchangeably  in  the  manufacture  of 
the  expcvted  articles  upon  which  drawback 
will  be  claimed.  Specifications  or  drawings 
will  be  maintained  and  made  available  for 
Customs  officers.  The  imported  merchandise 
designated  on  drawback  claims  will  be  so 
similar  to  the  merchandise  used  in  producing 
the  exported  articles  on  which  drawback  is 


2  If  clainu  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  the  sentence  should  read 
"appearing  in  the  exported  articles." 


claimed  that  the  merchandise  used  would,  if 
imported,  be  subject  to  the  same  rate  of  duty 
as  the  imported  designated  merchandise. 
Fluctuations  in  market  value  resulting  from 
factors  other  than  quality  will  not  affect  the 
drawback. 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

The  exported  articles  will  have  been 
manufactured  in  the  United  States  using 
components  described  in  the  p>arallel 
colimins  above. 

C  General  Statement 

The  manufacturer  or  producer 
manufactures  or  produces  for  its  own 
account  The  manufacturer  or  producer  may 


manufacture  or  produce  artides  for  the 
account  of  another  or  another  manufacturer 
or  producer  may  manufacture  or  produce  far 
the  account  of  the  manufacturer  or  producer 
under  contract  within  the  principal  and 
agency  relationship  outlined  in  T.D.'s 
55027(2)  and  55207(1)  (see  S  191.9  of  this 
part). 

D.  Process  of  Manufacture  or  Production 

The  components  tlescribed  in  the  parallel 
colimms  will  be  used  to  manufacture  or 
produce  articles  in  accordance  with 
§191.2(q)  of  this  part 

E.  Multiple  Products 
Not  applicable. 

F.  Waste 
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No  drawback  is  payable  on  any  waste 
which  results  from  the  manufacturing 
operation.  Unless  the  claim  far  drawback  is 
based  on  the  quantity  of  components 
appearing  in  tne  exported  aittdes,  records 
will  be  maintained  to  establish  the  value  (or 
the  lack  of  value),  the  quantity,  and  the 
disposition  of  any  waste  that  results  from 
manufacturing  this  exported  articles.  If  no 
waste  results,  records  will  be  maintained  to 
establish  that  fact 

G.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  fao^Mrted 
merchandise  that  meets  tlie  same  kind  and 
quality  specifications  contained  in  the 
parallel  columns  of  this  general  ruling  shall 
be  treated  as  use  of  the  imparted 
merchandise  if  no  certificate  of  delivery  is 
issued  covering  the  imported  merchandise 
(19  U.S.C  1313(k))  upon  oanpliance  with 
the  applicable  regulrtioiu  and  rulings. 

H.  Procedures  And  Reconb  Maintained 

Records  %nll  be  maintained  to  establish: 

1.  The  identity  and  spacificatioos  of  the 
designated  merchandise; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise  '  used  to  produce  the  exported 
articles; 

3.  That,  within  3  years  after  receiving  the 
designat«d  merchandise  at  its  factory,  the 
manufacturer  or  producer  used  the 
merchandise  to  produce  articles.  During  the 
same  3-year  period,  the  manufacturer  or 
producer  produced  *  the  exported  articles.  To 
obtain  drawback  the  claimant  must  establish 
that  the  completed  articles  were  exported 
within  5  years  after  the  importation  of  die 
imported  merchandise.  Records  establishing 
comjpliance  mrith  these  requirements  will  be 
avaiuble  for  audit  by  Customs  during 
business  hours.  Drawback  is  not  payable 
without  proof  of  compliance. 

L  Inventory  Procedures 

The  inventory  records  of  the  manufacturer 
or  producer  will  show  how  the  drawback 
recratikeeping  requirements  set  forth  in  19 
U.S.C  1313(b)  and  part  191  of  the  Custrans 
Regulations  will  be  met,  as  discussed  under 
the  heading  "Procedures  And  Records 
Maintained".  If  those  records  do  not  establish 
satisfiK:tion  of  those  legid  requirements; 
drawback  cannot  be  paid. 

).  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  eligible  components  used  in  producing  the 
exported  articles  only  if  there  is  no  waste  cr 
valueless  or  unrecovered  waste  in  the 
manufacturing  operation.  Drawback  may  be 
claimed  on  the  quantity  of  eligible 
components  that  appear  in  the  exported 
articles,  regardless  of  whether  there  is  waste, 
and  no  records  of  vraste  need  be  tn^intain^H 
If  there  is  valuable  waste  recovered  from  the 
manufacturing  operation  and  records  are  k^ 
which  show  the  quantity  and  value  of  the 
waste,  drawback  may  be  claimed  on  the 


I  If  claims  ar«  to  b*  mad*  on  an  "appeariag  in" 
basis,  tba  ranaindar  of  this  santanca  should  raad 
"appaaring  in  tba  axportad  artldas  producad." 

>  Tha  data  of  production  is  tba  data  an  aitida  is 
complatad. 


quantity  of  eligible  components  used  to 
produce  tha  exported  articles  less  the  amotmt 
of  those  Ansponents  which  the  value  of  the 
waste  would  replace. 

K.  General  Requirements 

The  manufacturer  or  producer  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 

2.  Open  its  factory  and  records  for 
examlnatioa  at  all  reasonable  hours  by 
authorised  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supp<xting  data  for  at  leest  3  yeers  from  the 
date  of  payment  of  any  drawteck  claim 
predicated  fai  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  tmder  this  general  ruling  current  by 
reporting  psomptly  to  the  drawback  office 
which  liquidates  its  claims  any  changerin 
the  information  required  by  the  Genval 
Instructiaaa  of  this  Appendix  to  be  included 
therein  (I.  General  Instiuctioas,  1  throu^  9) 
or  the  corporate  name  or  corporate 
organization  by  succession  or 
reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiariwt  themselves  with  the  provisions  of 
this  general  ruling:  and 

6.  Issue  instructions  to  insure  proper 
oc»npliance  with  title  19,  United  States  Code, 
secticm  1318,  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 

VL  GeBoral  Manniactiiriiig  Drawback 
Kalfa^  Under  19  U.S.C  1313(a)  for  Floxaaed 
(TJXS3-M) 

Drawback  may  be  allowed  under  the 
provision  of  19  U.S.C  1313(a)  upon  the 
exportation  of  linseed  oil,  linseed  oil  cake, 
and  linseed  oil  meal,  manufactured  or 
produced  vrith  the  use  of  imported  flaxseed, 
subject  to  the  following  spedal  requirements: 

A.  fanported  Merchandise  or  Drawback 
Products  1  Used 

Imported  merchandise  or  drawback 
products  (flaxseed)  are  used  in  the 
manufactun  of  the  exported  articles  upon 
which  drawback  claims  will  be  based. 

B.  Exported  Articles  on  Which  Drawback 
Wm  Be  Claimed 

Exported  articles  on  which  drawbeck  will 
be  claimed  will  be  manufactured  in  the 
United  States  using  imported  merchandise  or 
drawback  products. 

C  General  Statement 

The  manufacturer  or  producer 
manufactuas  or  produces  for  its  own 
account  The  manufacturer  or  prtxlucer  may 
manufactuM  or  produce  articles  for  the 
accoimt  of  another  or  another  manufactum 
or  ptodaaa  may  manufacture  or  produce  for 
the  accoimt  of  the  manufacturer  or  producer 
imder  contract  within  the  principal  and 
agency  relationship  outlined  in  T.D.'s 
55027(2)  and  55207(1)  (see  §  191.9  of  this 
part). 


D.  Process  of  Mnufacture  or  Production 

The  imported  merchandise  or  drawback 
products  will  be  used  to  manufacture  or 
produce  articles  in  accordance  with 
Sl91.2(q)  of  this  part 

E.  Multiple  Products 

Dravrback  law  mandatos  the  assignment  of 
relative  values  when  two  or  more  products 
necessarily  are  produced  concuirently  in  the 
same  operatioa  If  multiple  product*  are 
produced  recoads  wiH  be  maintained  of  the 
maricat  value  of  eadi  product  at  the  time  it 
is  first  separated  in  the  mannfaeturing 
process  (when  a  claim  covers  a 
manufacturing  period,  the  entire  period 
covered  by  the  claim  is  the  time  <»  seperation 
of  the  products  and  the  valtie  pot  unit  of 
product  is  the  marlcet  value  far  the  period 
(see  SS  191.2(u),  191.22(e)).  The  "appearing 
in"  basis  may  not  be  used  if  multiple 
products  are  pooduoed. 

F.  Loos  or  Gain 

Records  vrill  be  maintained  showing  the 
extent  of  any  loss  or  gain  in  net  weight  or 
measurement  of  the  imported  merchandise, 
caused  by  atmospheric  conditioiu.  chemical 
reactions,  ch'  other  factors. 

G.  Waste 

No  drawback  is  payable  on  any  waste 
which  results  frtnn  the  manufacftging 
(^>eration.  Unless  the  claim  for  drawback  is 
based  on  the  qnantity  of  merchandise 
appearing  in  we  exported  articles,  records 
vrill  be  naaintained  to  establish  the  value,  the 
quantity,  and  the  disposition  of  any  waste 
that  results  from  manufacturing  the  exported 
articles.  If  no  waste  results,  records  will  be 
maintained  to  estaUish  that  fact 

H.  Procedures  and  Records  Maintained 

Reowds  wrill  be  maintained  to  establish: 

1.  That  the  exported  articles  on  vdiich 
drawback  is  claimed  were  produced  with  the 
use  of  the  imported  mwchandise;  and 

2.  The  quantf  ty  of  imported  merchandise  ' 
used  in  producing  the  exported  articles. 

L  Inventtwy  Procedures 

The  inventory  records  of  the  manufacturer 
or  producer  will  show  how  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.C  1313(a)  and  port  191  of  die  Customs 
Regulations  wriU  be  met  as  discussed  under 
the  heading  "ftocedures  and  Records 
Maintained".  If  those  records  do  not  establish 
satisfaction  of  those  l^ial  requirements, 
drawbeck  cannot  be  paid 

The  inventory  records  of  the  mmufKtnrar 
or  producer  shall  show  the  incKisive  dates  of 
manufacture;  die  quantity,  identity,  and 
value  of  the  iimmrted  flaxseed  or  screenings, 
scalpings.  chaff,  or  scourings  used;  the 
quantity  by  actual  weight  and  value,  if  any, 
of  the  material  removedfrtm  die  faregoing 


'  Drawijaek  products  ara  thosa  piedueed  in  tha 
Unitad  Statas  in  aecordanca  «irith  tba  drawback  law 
and  ragulations. 


>H  claims  are  to  ba  aaade  on  an  "appearing  in" 
basis,  the  remainder  of  the  sentetics  shouk)  reed 
"an>aaring  in  the  axportad  articles."  To  obtain 
drawback  tba  dobnant-must  astabHsh  that  tba 
completed  articles  were  exported  within  5  years 
after  importation  of  tha  imparted  msrchandise. 
Records  aatabiirting  aenpnaima  withlbase 
requinments  will  be  availabla  for  audit  by  Customs 
during  business  hours.  Drawbeck  is  not  payabta 
without  proof  of  compliance. 
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by  screening  prior  to  crushing;  the  quantity 
and  kind  of  domestic  merchandise  added,  if 
any;  the  quantity  by  actual  weight  or  gauge 
and  value  of  the  oil,  cake,  and  meal  obtained; 
and  the  quantity  and  value,  if  any,  of  the 
waste  incurred.  The  quantity  of  imported 
flaxseed,  screenings,  scalpings,  chaff,  or 
scourings  used  or  of  material  removed  shall 
not  be  estimated  nor  computed  on  the  basis 
of  the  quantity  of  finished  products  obtained, 
but  shall  be  determined  by  actually  weighing 
the  said  flaxseed,  screenings,  scalpings,  chaff, 
scourings,  or  other  material;  or,  at  the  option 
of  the  crusher,  the  quantities  of  imported 
materials  used  may  be  determined  from 
Customs  weights,  as  shown  by  the  import 
entry  covering  such  imported  materials,  and 
the  Government  weight  certificate  of  analysis 
issued  at  the  time  of  entry.  The  entire  period 
covered  by  an  abstract  shall  be  deemed  the 
time  of  separation  of  the  oil  and  cake  covered 
thereby. 

If  the  records  of  the  manufacturer  or 
producer  do  not  show  the  quantity  of  oil  cake 
used  in  the  manufacture  or  production  of  the 
exported  oil  meal  and  the  quantity  of  oil 
meal  obtained,  the  net  weight  of  the  oil  meal 
exported  shall  be  regarded  as  the  weight  of 
the  oil  cake  used  in  the  manufactiue  Uiereof. 

If  various  tanks  are  used  for  the  storage  of 
imported  flaxseed,  the  mill  records  shall 
establish  the  tank  or  tanks  in  which  each  lot 
or  cargo  is  stored.  If  raw  or  processed  oil 
manuractured  or  produced  during  different 
periods  of  manufactiire  is  intermixed  in 
storage,  a  record  shall  be  maintained  showing 
the  quantity,  identity,  and  kind  of  oil  so 
intermixed.  Identity  of  merchandise  or 
articles  in  either  instance  shall  be  in 
accordance  with  §  191.14  of  this  part. 

).  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  merchandise  used  in  producing  the 
exported  articles  only  if  there  is  no  waste  or 
valueless  or  unrecovered  waste  in  the 
manufacturing  operation.  Drawback  may  be 
claimed  on  the  quantity  of  eligible 
merchandise  that  appears  in  the  exported 
articles,  regardless  of  whether  there  is  waste, 
and  no  records  of  waste  need  be  maintained. 
If  there  is  valuable  waste  recovered  from  the 
manufacturing  operation  and  records  are  kept 
which  show  the  quantity  and  value  of  the 
waste,  drawback  may  be  claimed  on  the 
quantity  of  eligible  material  used  to  produce 
the  exported  articles,  less  the  amount  of  that 
merchandise  which  the  value  of  the  waste 
would  replace. 

K.  General  Requirements 

The  manu&cturer  or  producer  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  information  required  by  the  General 


Instructions  of  this  Appendix  to  be  included 
therein  (L  General  Instructions,  1  through  9) 
or  the  corporate  name  or  corp)orate 
organization  by  succession  or 
reincorporation. 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
femiliarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  19,  United  States  Code, 

§  1313,  part  191  of  the  Customs  Regulations 
and  this  general  ruling. 

Vn.  General  Manufacturing  Drawback 
Ruling  Under  19  U.S.C.  1313(a)  for  Fur 
Skins  or  Fur  Skin  Articles  (T.D.  83-77) 

Drawback  may  be  allowed  under  19  U.S.C. 
1313(a)  upon  the  exportation  of  dressed, 
redressed,  dyed,  redyed.  bleached,  blended, 
or  striped  fur  skins  or  fur  skin  articles 
manufactured  or  produced  by  any  one  or  a 
combination  of  the  foregoing  processes  with 
the  use  of  fur  skins  or  fur  skin  articles,  such 
as  plates,  mats,  sacs,  strips,  and  crosses, 
imported  in  a  raw,  dressed,  or  dyed 
condition,  subject  to  the  following  special 
requirements: 

A.  Imported  Merchandise  or  Drawback 
Products'  Used 

Imported  merchandise  or  drawback 
products  (fur  skins  or  fur  skin  articles)  are 
used  in  the  manufacture  of  the  exported 
articles  upon  which  drawback  claims  will  be 
based. 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

Exported  articles  on  which  drawback  will 
be  claimed  will  be  manufactured  in  the 
United  States  using  imported  merchandise  or 
drawback  products. 

C.  General  Statement 

The  manufacturer  or  producer 
manufactures  or  produces  for  its  own 
account.  The  manufacturer  or  producer  may 
manufacture  or  produce  articles  for  the 
account  of  another  or  another  manufacturer 
or  producer  may  manufacture  or  produce  for 
the  account  of  the  manufacturer  or  producer 
under  contract  within  the  principal  and 
agency  relationship  outlined  in  T.D.s 
55027(2)  and  55207(1)  (see  §  191.9  of  this 
part). 

D.  Process  of  Manufacture  or  Production 

The  imported  merchandise  or  drawback 
products  will  be  used  to  manufactiu*  or 
produce  articles  in  accordance  with 
§191.2(q)  of  this  part. 

Drawback  shall  not  be  allowed  under  this 
general  manufacturing  drawback  ruling  when 
the  process  performed  results  only  in  the 
restoration  of  the  merchandise  to  its 
condition  at  the  time  of  importation. 

E.  Multiple  Products 
Not  applicable. 

F.  Loss  or  Gain 

Records  will  be  maintained  showing  the 
extent  of  any  loss  or  gain  in  net  weight  or 


measurement  of  the  imported  merchandise, 
caused  by  atmospheric  conditions,  chemical 
reactions,  or  other  factors. 

G.  Waste 

No  drawback  is  payable  on  any  waste 
which  results  from  the  manufacturing 
operation.  Unless  the  claim  for  drawback  is 
based  on  the  quantity  of  merchandise 
appearing  in  the  expxjrted  articles,  records 
will  be  maintained  to  establish  the  value,  the 
quantity,  and  the  disposition  of  any  waste 
that  results  from  manufacturing  the  exported 
articles.  If  no  waste  results,  records  will  be 
maintained  to  establish  that  fact. 

H.  Procedures  and  Records  Maintained 

.    Records  will  be  maintained  to  establish: 

1.  That  the  exported  articles  on  which 
drawback  is  claimed  were  produced  with  the 
use  of  the  imported  merchandise;  and 

2.  The  quantity  of  imptorted  merchandise  ^ 
used  in  producing  the  exported  articles. 

To  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
exported  within  5  years  after  importation  of 
the  imported  merchandise.  Records 
establishing  compliance  with  these 
requirements  will  be  available  for  audit  by 
Customs  during  business  hours.  Drawback  is 
not  payable  without  proof  of  compliance. 

I.  Inventory  Procedures 

The  inventory  records  of  the  manufacturer 
or  producer  will  show  how  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.C.  1313(a)  and  part  191  of  the  Customs 
Regulations  will  he  met,  as  discussed  under 
the  heading  "Procedures  and  Records 
Maintained".  If  those  records  do  not  establish 
satisfaction  of  those  legal  requirements, 
drawback  cannot  be  f>aid. 

The  records  of  the  manufacturer  or 
producer  shall  show,  as  to  each  lot  of  fur 
skins  and/or  fur  skin  articles  used  in  the 
manufacture  or  production  of  articles  for 
exportation  with  benefit  of  drawback,  the  lot 
number  and  date  or  inclusive  dates  of 
manufacture  or  production,  the  quantity, 
identity,  and  description  of  the  imported 
merchandise  used,  the  condition  in  which 
imported,  the  process  or  processes  applied 
thereto,  the  quantity  and  description  of  the 
finished  articles  obtained,  and  the  quantity  of 
imported  pieces  rejected,  if  any,  or  spoiled  in 
manufacture  or  production. 

).  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  merchandise  used  in  producing  the 
exported  articles  only  if  there  is  no  waste  or 
valueless  or  unrecovered  waste  in  the 
manufacturing  operation.  Drawback  may  be 
claimed  on  the  quantity  of  eligible 
merchandise  that  appears  in  the  exported 
articles,  regardless  of  whether  there  is  waste, 
and  no  records  of  waste  need  be  maintained. 
If  there  is  valuable  waste  recovered  from  the 
manufacturing  operation  and  records  are  kept 
which  show  the  quantity  and  value  of  the 
waste,  drawback  may  be  claimed  on  the 
quantity  of  eligible  material  used  to  produce 
the  exported  articles,  less  the  amount  of  that 
merchandise  which  the  value  of  the  waste 


*  Drawback  products  are  those  produced  in  the 
United  States  in  accordance  with  the  drawback  law 
and  regulatioas. 


'  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  the  sentence  should  read 
"appearing  in  the  exported  articles." 


I 
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wotild  replace.  Clf  rejects  and/or  ipoilage  are 
incuired.  the  quantity  of  imported 
merchandise  used  shall  be  datennined  by 
deducting  from  the  quantity  of  fur  skins  or 
fur  skin  articles  put  into  manufacture  or 
production  the  quantity  of  such  rejects  and/ 
or  spoilage.) 

K.  General  Requirements 
The  manufacturer  or  producer  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback: 

2.  Open  its  bctory  and  records  far 
examination  at  all  reasonable  hours  by 
authorized  Government  officers: 
Imported  Merchandise  or  Drawback  Products  *  To  Be'Detfgnatsd  as 

the  Basis  for  Drawback  on  the  Exported  Products.  1 

Concentrated  orange  juice  far  manufiKturing  (of  not  less  than  55* 
Brix)  as  defined  in  the  standard  of  identity  of  the  Pood  and  Drag 
Administration  (21  CFR  146.53)  which  meets  the  Grade  A  stand- 


3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  &t>m  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptly  to  the  drawback  office 
which  Uqukiates  its  claims  any  changes  in 
the  information  required  by  the  General 
Instructions  of  this  Appendix  to  be  included 
therein  (L  General  Instructions,  1  through  9) 
or  the  corporate  name  or  corporate 
organizatioo  by  succession  or 
reincorporation. 


5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  refnance  by  employees  and  require 
all  offic^ls  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling:  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  19,  United  States  Code, 
$  1313,  part  191  of  the  Customs  Regulations 
and  this  general  ruling. 

VnL  General  ManuCsctaring  Dnwback 
Rnliiig  Under  19  VS.C.  1313(b)  far  Omga 
JaioerTJXSS-llO) 

A.  Same  Kind  and  Quality  (Parallel  Columns) 
Duty-Paid,  Duty-Free  ta  Domestic  Mwchandiae  of  the  Same  Kind 
and  Quality  as  That  Designated  Whkh  Will  Be  Used  in  the  Pro- 
duction of  the  Exported  Products 
Concentrated  orange  juice  ficH-  manufacturing  as  described  in  the  left- 
hand  parallel  column.  , 


ard  of  the  U.S.  Dept  of  Agrk»ltuie  (7  CFR  52.1557,  Table  IV). 

*  Drawback  products  are  those  produced  in  the  United  States  in  accordance  with  the  drawback  law  and  r^ulations.  Such  products  have 
"dual  status"  under  section  1313(b).  They' may  be  desi^iiated  as  the  basis  for  drawtwck  and  also  may  be  deemed  to  be  domestic  merchan- 
dise. 


The  imported  merchandise  dedgnatad  on 
drawback  claims  %vill  be  so  similar  in  quality 
to  the  merchandise  used  in  producing  the 
exported  articles  on  which  drawback  is 
claimed  that  the  merchandise  used  would,  if 
imported,  be  subject  to  the  same  rata  of  duty 
as  tlie  impcMted  designated  merchandise. 
Fluctuations  in  the  market  value  resulting 
from  factors  other  than  quality  will  not  afiect 
thedrawbacL 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

1.  Orange  juice  from  concentrate 
(reconstituteid  juice). 

2.  Frozen  concentrated  orange  juice. 

3.  Bulk  concentrated  orange  juice. 
C  General  Statement 

The  manufacturer  or  producer 
manufactures  or  produces  for  its  own 
account  The  manufacturer  or  producer  may 
manufacture  or  produce  articles  for  the 
account  of  another  or  another  manufacturer 
or  producer  may  manufacture  or  produce  (or 
the  account  of  the  manufacturer  or  producer 
imder  contract  within  the  principal  and 
agency  relationship  outlined  in  T.D.'s 
55027(2)  and  55207(1)  (see  §  191.9  of  this 
part). 
D.  Process  of  Manufacture  or  Production 

1.  Orange  juice  frtHn  concentrate 
(reconstituted  juice).  Concentrated  orange 
juice  for  manufacturing  is  reduced  to  a 
desired  11.8*  Brix  by  a  blending  process  to 
produce  orange  juice  from  concentrate.  The 
following  optional  blending  processes  may 
be  used: 

i.  The  concentrate  is  blended  Mrith  fi«sh 
orange  juice  (single  strength  juice);  or 

ii.  The  concentrate  is  blended  with 
essential  oils,  flavoring  components,  and 
water,  or 

iii.  The  concentrate  is  blended  with  water 
and  is  heat  treated  to  reduce  the  enzymatic 
activity  and  the  number  of  viable 
imntmtiMnljfiny, 

2.  Frognn  concentrated  rnnaga  juice. 
Concentrated  orange  juice  for  manufacturing 
is  reduced  to  a  desired  degree  Brix  of  not  lass 


than  41.8*  Irix  by  the  following  optional 
blending  ptocesses: 

L  The  concentrate  is  blended  with  &«sh 
orange  juice  (single  strength  juice);  or 

IL  The  concentrate  is  blended  with 
essential  oils  and  flavoring  components  and 
water. 

3.  Bulk  concentrated  orange  juice. 
Concentrated  orange  juice  fru^  manufacturing 
is  blended  with  essential  oils  and  flavoring 
cranponento  which  would  enable  another 
processor  such  as  a  dairy  to  prepare  finished 
frozen  concentrated  orange  juice  m  orange 
juice  from  concentrate  by  merely  adding 
water  to  the  (intermediate)  bulk  concentrated 
orange  juice. 
B.  Multiple  Products,  Waste,  Loss  or  Gain 

Not  applicable. 

F.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  io  exchange  for  imported 
merchandise  that  meets  the  same  kind  and 
quality  specifications  contained  in  the 
parallel  cohunns  of  this  general  ruling  shall 
be  treated  as  use  of  the  imported 
merchandise  if  no  certificate  of  delivery  is 
issued  covering  the  imported  merchandise 
(19  U.S.C.  1313(k))  upon  compliance  with 
the  applicable  regulations  and  rulings. 

G.  Procedures  and  Records  Maintained 
Records  tvill  be  maintained  to  esteblish: 

1.  The  identity  and  specifications  of  the 
designated  merchandise; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandiw  '  used  to  produce  the  exported 
articles; 

3.  That,  within  3  years  after  receiving  the 
designated  merchandise  at  ite  factory,  the 
namifacturer  or  producer  used  the 
designated  merchandise  to  produce  articles. 
During  the  same  3-year  period,  the 


aif  claims  an  to  be  mad*  oa  an  "appairing  in" 
bssis.  tlM  naoaiiidw  of  this  Mntanca  should  raad 
"appearing  hi  tha  axportad  sfticlM  produced." 


manufacturer  or  producer  produced  '  the 
exported  artichs. 

To  obtain  drtwback  it  must  be  esteblished 
that  die  comploted  articles  were  exported 
within  5  years  after  the  importation  of  the 
imported  merdiandlse.  Records  establishing 
compliance  with  these  requiremente  will  be 
available  tot  audit  by  Customs  during 
business  houra  No  drawback  is  payable 
without  proof  of  compliance. 
H.  Inventory  ftocedures 

The  inventory  records  of  the  manufacturer 
or  products  will  show  how  thv  dnwback 
recoidkaeping  requiremente  set  forth  in  19 
U.S.C  1313(b)  and  part  191  of  the  Customs 
Regulations  will  be  met,  as  discussed  under 
the  heading  "Procedures  And  Records 
Maintained",  and  will  show  what 
oomponente  were  blended  with  the 
concentrated  orange  juice  for  manufacturing. 
If  those  recOTds  do  not  establish  satisfaction 
of  those  legal  requirements,  drawback  cannot 
be  paid. 
I.  Etasis  of  Claim  for  Drawback 

The  basis  of  claim  for  drawrback  wall  be  the 
quantity  of  ooacentratad  orange  juice  for 
manufacturing  used  in  the  production  of  the 
exported  articles.  It  is  understood  that  when 
frmh  orange  juice  is  used  as  "cutback",  it 
will  not  be  induded  in  the  "pound  solids" 
when  computing  the  drawback  due. 
].  General  Requiremente 

The  manufacturer  cr  producer  will: 

1.  Comply  fiiUy  with  the  terms  of  this 
general  rul^  when  claiming  drawback; 

2.  Open  ite  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  ite  drawback  reUted  records  and 
supp(»ting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawrback  claim 
pFedicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  ite  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptiy  to  the  drawMck  office 


■  Tha  date  of  ptodttction  is  tlM  data  an  aitida  is 
complatad. 


JMI 
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which  liquidates  its  claims  any  changes  in 
the  information  required  by  the  General 
Instructions  of  this  Appendix  to  be  included 
therein  (I.  General  Instructions,  1  through  9) 
or  the  corporate  name  or  corporate 
organization  by  succession  or 
reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 


all  ofticials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313,  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 


DC.  Generml  Muiufacturing  Drawttack 
Ruling  Under  19  U.S.C  1313(b)  for 
Petroleum  or  Petroleum  Derivatives  (T.D. 
84-«9) 

A.  Parallel  Colujmns — "Same  Kind  and 
Quality" 


Imported  Merchandise  or  Drawback  Products'  To  Be  Designated  as    Duty-Paid.  Duty-Free  or  Domestic  Merchandise  of  the  Same  Kind 
the  Basis  for  Drawback  on  the  Exported  Products.  and  Quality  as  That  Designated  Which  Will  Be  Used  in  the  Pro- 

duction of  the  Exported  Products. 
'  Drawback  products  are  those  produced  in  the  United  States  in  accordance  with  the  drawback  law  and  regulations.  Such  products  have 
"dual  status"  under  section  13131b).  They  may  be  designated  as  the  basis  for  drawback  and  also  may  be  deemed  to  be  domestic  merchan- 
dise. 


The  manufoctiirer  or  producer  will 
substitute  crude  petroleum  for  crude 
petroleum  and  a  petroleimi  derivative  for  the 
same  petrolemn  derivative  on  a  class-for- 
class  basis  only. 
Class  Designations: 
Class  I— API  Gravity  0—11.9 
Class  n— API  Gravity  12.0—24.9 
Class  III— API  Gravity  25.0—44.9 
Qass  IV— API  Gravi^  45— up 

The  imported  merchandise  which  the 
manufacturer  or  producer  will  designate  on 
its  claims  will  be  so  similar  in  quality  to  the 
merchandise  used  in  producing  the  exported 
articles  on  which  dravrback  is  claimed  that 
the  merchandise  used  would,  if  imported,  be 
subject  to  the  same  rate  of  duty  as  the 
imported  designated  merchandise. 

B.  Exported  Articles  Produced  From 
Fractionation 

1.  Motor  Gasoline 

2.  Aviation  Gasoline 

3.  Special  Naphthas 

4.  Jet  Fuel 

5.  Kerosene  &  Range  Oils 

6.  Distillate  Oils 

7.  Residual  Oils 

8.  Lubricating  Oils 

9.  Paraffin  Wax 

10.  Petroleum  Coke 

11.  Asphalt 

12.  Road  Oil 

13.  Still  Gas 

14.  Liquified  Petroleum  Gas 

15.  Petrochemical  Synthetic  Rubber 

16.  Petrochemical  Plastics  &  Resins 

17.  All  Other  Petrochemical  Products 

C  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

See  the  General  Instructions,  I.A.7.,  for  this 
general  drawback  ruling.  Each  article  to  be 
exported  must  be  named.  When  the  identity 
of  the  product  is  not  clearly  evident  by  its 
name,  there  must  be  a  statement  as  to  what 
the  product  is,  e.g.,  a  herbicide. 

D.  General  Statement 

The  manufocturer  or  producer 
manu£ictures  or  produces  for  its  own 
account.  The  manufacturer  or  producer  may 
manufocture  or  produce  articles  for  the 
account  of  another  or  another  manufacturer 
or  producer  may  manu&ctuie  or  produce  for 
the  account  of  the  manufacturer  or  producer 
under  contract  within  the  principal  and 
agency  relationship  outlined  in  T.D.s 
55027(2)  and  55207(1)  (see  §  191.9  of  this 
part). 


E.  Process  of  Manufacture  or  Production 

Heated  crude  oil  is  charged  to  an 
atmospheric  distillation  tower  where  it  is 
subjected  to  fractionation.  The  charge  to  the 
distillation  tower  consists  of  a  single  crude 
oil,  or  of  conuningled  crudes  which  are  fed 
to  the  tower  simultaneously  or  after  blending 
in  a  tank.  During  fractionation,  components 
of  different  boiling  ranges  are  separated. 

F.  Multiple  Products 

1.  Relative  Values 

Fractionation  results  in  17  products.  In 
order  to  insure  proper  distribution  of 
drawback  to  each  of  these  products^,  the 
manufecturer  or  producer  agrees  to  record 
the  relative  values  at  the  time  of  separation. 
The  entire  period  covered  by  an  abstract  is 
to  be  treated  at  the  time  of  separation.  The 
value  per  unit  of  each  product  shall  be  the 
average  market  value  for  the  abstract  period. 

2.  Producibility 

The  manufacturer  or  producer  can  vary  the 
proportionate  quantity  of  each  product.  The 
manufactxirer  or  producer  understands  that 
drawback  is  payable  on  exported  products 
only  to  the  extent  that  these  products  could 
have  been  produced  from  the  designated 
merchandise.  The  records  of  the 
manufacturer  or  producer  will  show  that  all 
of  the  products  exported  for  which  drawback 
will  be  claimed  under  this  general 
manufacturing  drawback  ruling  could  have 
been  produced  concurrently  on  a  practical 
operating  basis  from  the  designated 
merchandise. 

The  manufocturer  or  producer  agrees  to 
establish  the  amount  to  be  designated  by 
reference  to  the  Industry  Standards  of 
Potential  Piroduction  published  in  T.D.  66- 
16.2 

There  are  no  valuable  wastes  as  a  result  of 
the  processing. 

G.  Loss  or  Gain 

Because  the  manufacturer  or  producer 
keeps  records  on  a  voluime  basis  rather  than 
a  weight  basis,  it  is  anticipated  that  the 
material  balance  will  show  a  volume  gain. 
For  the  same  reason,  it  is  possible  that 
occasionally  the  material  balance  will  show 


'A  manufacturer  who  proposes  to  use  standards 
other  than  those  in  T.D.  66-16  must  state  the 
proposed  standards  and  provide  sufficient 
information  to  the  Customs  Service  in  order  for 
those  proposed  standards  to  be  verified  in 
accordance  with  T.D.  84-49. 


a  volume  loss.  Fluctuatipns  in  type  of  crude 
used,  together  with  the  type  of  finished 
product  desired  make  an  estimate  of  an 
average  volume  gain  meaningless.  However, 
records  will  be  kept  to  show  the  amount  of 
loss  or  gain  with  respect  to  the  production  of 
export  products. 

H.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  imported 
merchandise  that  meets  the  same  kind  and 
quality  specifications  contained  in  the 
parallel  columns  of  this  general  ruling  shall 
be  treated  as  use  of  the  imported 
merchandise  if  no  certificate  of  delivery  is 
issued  covering  the  imfxirted  merchandise 
(19  U.S.C.  1313(k))  upon  compliance  with 
the  applicable  regulations  and  rulings. 

I.  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  The  identity  and  specifications  of  the 
merchandise  designated; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise  used  toT)roduce  the  exported 
articles. 

3.  That,  within  3  years  after  receiving  it  at 
its  refinery,  the  manufacturer  or  producer 
used  the  designated  merchandise  to  produce 
articles.  During  the  same  3-year  period,  the 
manufacturer  or  producer  produced  the 
exported  articles. 

4(a].  The  manufacturer  or  producer  agrees 
to  use  a  28-31  day  period  (monthly)  abstract 
(>eriod  for  each  refinery  covered  by  this 
general  manufacturing  drawback  ruling,  or 

(b).  The  manuhcturar  or  pnxlucer  agrees  to 
use  an  abstract  period  (not  to  exceed  1  year) 
for  each  refinery  covered  by  this  general 
manufacturing  drawback  ruling.  The 
manufacturer  or  producer  certifies  that  if  it 
were  to  file  abstracts  covering  each 
manufacturing  period  of  not  less  than  28 
days  and  not  more  than  31  days  (monthly) 
within  the  longer  period,  in  no  such  mondily 
abstract  would  the  quantity  of  designated 
merchandise  exceed,  for  the  same  class  of 
designated  merchandise,  the  material 
introduced  into  the  manufacturing  process 
during  that  monthly  period.  (Select  (a)  or  (b), 
and  state  which  is  selected  in  the 
application,  and,  if  (b)  is  selected,  specify  the 
length  of  the  particular  abstract  period 
chosen  (not  to  exceed  1  year  (see  General 
Instruction  I.A.7.)).] 

5.  On  each  abstract  of  production  the 
manufacturer  or  producer  agrees  to  show  the 
value  per  barrel  to  five  decimal  places. 
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6.  The  manufiicturer  or  producer  agrees  to 
file  claims  in  the  format  set  forth  in  exhibits 
A  through  F  which  are  attached  to  this 
general  manufacturing  drawback  ruling.  The 
manufacturer  or  producer  realizes  that  to 
obtain  drawback  the  claimant  must  establish 
that  the  completed  articles  were  exported 
within  5  years  after  importation  of  the 
imported  merchandise.  Records  establishing 
compliance  with  these  requirements  %vill  be 
available  for  audit  by  Customs  dtiring 
business  hours.  It  is  understood  ^t 
drawtMick  is  not  payable  without  proof  of 
compliance.  Records  will  be  kept  in 
accordance  with  T.D.  84-49,  as  amended  by 
T.D.  95-61. 

|.  Residual  Rights 

It  is  understood  that  the  refiner  can  reserve 
as  the  basis  for  future  payment  the  right  to 
drawback  only  on  the  nimiber  of  barrels  of 
raw  material  computed  by  subtracting  from 
Line  E  the  larger  of  Lines  A  or  B,  of  a  given 
Exhibit  E.  It  is  further  understood  that  this 
right  to  future  payment  can  be  claimed  only 
against  products  concurrently  producible 
with  the  products  listed  in  Column  21,  in  the 
quantities  shown  in  Column  22  of  such 
Exhibit  E.  Such  residual  right  can  be 
transferred  to  another  refinery  of  the  same 
refiner  only  when  Line  B  of  Exhibit  E  is 
laiger  than  Line  A.  Unless  the  number  of 
residual  barrels  is  specifically  computed  and 
rights  thereto  are  expressly  reserved  on 
E)diibit  E,  such  residual  rights  shall  be 
deemed  waived.  The  procedure  the 
manufacturer  or  producer  shall  follow  in 
preparing  drawback  entries  claiming  this 
residual  right  is  illustrated  in  the  attached 


sample  Exhibit  E-1.  It  is  understood  that 
claims  involving  residual  rights  shall  be  filed 
only  at  the  port  where  the  Exhibit  E  reserving 
such  right  was  filed. 

K.  Inventory  Procedures 

The  manufecturer  or  producer  realizes  that 
inventory  control  is  of  major  importance.  In 
accordance  with  the  normal  accounting 
procedures  of  the  manufacturer  or  producer, 
each  refinery  prepares  a  monthly  stock  and 
yield  report  which  accounts  for  inventories, 
production  and  disposals  from  time  of 
receipt  to  time  of  disposition.  This  provides 
an  audit  trail  of  all  products. 

The  above-noted  records  will  provide  the 
required  audit  trail  from  the  initial  source 
documents  to  the  drawback  claims  of  the 
manufacturer  or  producer  and  will  support 
adherence  with  the  requirements  discussed 
under  the  heading  PRCXIEDURES  AND 
RECORDS  MAINTAINED. 

L  Basis  of  Qaim  for  Drawback 

The  amount  of  raw  material  on  which 
drawback  may  be  based  shall  be  computed  by 
multiplying  the  quantity  of  each  product 
exported  by  the  drawback  factor  for  that 
product  The  amount  of  any  one  type  and 
class  of  raw  material  which  may  be 
designated  as  the  basis  for  drawback  on  the 
exported  pioducts  produced  at  a  given 
refinery  and  covered  by  a  drawback  entry 
shall  not  exceed  the  quantity  of  such  raw 
material  used  at  the  refinery  during  the 
abstract  period  or  periods  frtun  which  the 
exp<Mted  products  were  produced.  The 

ntity  of  raw  material  to  be  designated  as 
asis  for  drawback  on  exported  products 


must  be  at  least  as  great  as  the  quantity  of 
raw  material  of  the  same  type  and  class 
which  would  be  required  to  produce  the 
exported  products  in  the  quantities  exported. 

M.  Agreements 

The  manufocturer  or  producer  specifically 
agrees  that  it  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 

2.  Open  its  refinery  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  frtHn  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
application; 

4.  Keep  this  application  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  information  required  by  the  General 
Instructions  of  this  Appendix  to  be  included 
therein  (I.  General  Instructions,  1  through  9). 
or  the  corporate  name  or  corporate 
organization  by  succession  or 
reincorporation ; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  refarence  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313,  part  191  of  the  Customs 
Regulati(His  and  this  general  ruling. 
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Exhibit  C— lh4VEhfroRY  Control  Sheet:  ABC  Oil  Co..  Inc.;  Beaumont,  Texas  Refinery.  Period  from  January  i 

1 996  to  January  31 ,  1 996 
[All  quantities  exdude  non-petroleum  additives] 


Aviation  gasoline 

Residual  oils 



Lut)ricating  oils 

Petrochemicals,  all 
other 

Bbls. 

DrawtMCk 
factor 

Bbls. 

Drawt>ack 
factor 

Bbls. 

Drav«t>ack 
factor 

Bbls. 

Drawback 
factor 

(10)  Opening  Inventory  

11.218 
108.269 

1.00126 
1.01300 

21.221 
308,002 

.45962 
.43642 

9.242 
292.492 

4.52178 
4.64041 

891 
7.996 

1.00244 
1.07895 

(11)  Production 

(11-A)  Receipts 

(12)  Exports  .._ _ 

11.218 
176 

1.00126 
1.01300 

21.221 
104.397 

.45962 
.43642 

4.52178 

195 

1.00244 

(13)  DrawtMMk  Deliveries 

696 

319 

6,867 

1.00244 
1.07805 
1.07895 

(14)  Doniestic  Shipnwnts 

97.863 

278.?86 

10.230 

1.01300 
4.64041 
1.01300 

180.957 

.43642 

468 

4.52178 

(15)  Closing  Inventory 

22,648 

.43642 

14.206 

4.64041 

810 

1.07895 

Line  (10)— Opening  inventory  from  previous  period's  dosing  inverMory. 

Line  (11)— From  production  period  under  consideration. 

Line  (1 1-A)— Product  received  from  other  sources. 

H"*  iJ?H?R!"  •"*•*  o"  ''■"<'  fmventory  or  production).  Totals  from  drawback  entry  or  entries  rectcitulated  (see  column  18) 

Lm  (13)— OeliveriM  for  export  or  for  designation  against  further  manufacture— ear«eet  on  hand  alter  exports  are  ded^^ 

Line  l4^rom  earliest  on  hand  after  mes  (12)  and  (13)  are  deducted.  -•«-««—». 

Line  (15)— Balance  on  hand. 
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Exhibit  E  (Combinahon).— PRoouciBiLrrY  Test  for  Products  Exported  (Including  Drawback  Deliveries)  ABC 
Oil  Co.,  Inc.;  Beaumont,  Texas  Refinery,  Period  From  January  1, 1995  to  January  31. 1995 

[Type  and  Class  of  Raw  Material  Designated— Crude,  Class  HI] 


(21) 
Product 


Aviation  Qasofine  ^ 
Residual  Oils  ^  


LubrioBting  Oils  ^ 

Petrochemicais.  Other  ^ 
Pe^ochemicals.  Ottier2 
Petrochemicals,  Other  ^ 


Total 


(22) 

Quantity  In 

barren 


M1,218 

M76 

^21,221 

'  104,397 

'8.774 

M95 

2  696 

'319 


146,996 


(23) 
Industry 
standard 

(%) 


40 
40 
83 
83 
50 
29 
29 
29 


(24) 
Quantity  of  raw 
material  of  type 
and  dass  des- 
ignated needed  to 
produce  product 
perban^el 


28,485 

440 

25,567 

125,780 

17,548 

672 

2,400 

1.100 


(19) 

Drawback 

factor 


1.00126 
1.01300 
.45962 
.43642 
4.52178 
1.00244 
1.00244 
1.078&5 


(20) 
Crude  al- 
lowed for 

dmwtWKk 


11,232 

178 

9,754 

45.561 

39,674 

195 

344 


107,636 


'Exports. 

3  Drawback  deliveries. 

A— Cnide  aNowed  (column  20: 107,636  bbls.  (106,594  for  export,  plus  1.042  for  drawback  deliveries)). 

B— Total  quantity  exported  (inckxing  drawback  deliveries)  (column  22):  146,996. 

C— Largest  quantity  of  raw  material  needed  to  produce  an  indivklual  exported  product  (see  cokimn  24):  151 ,347. 

D— The  excess  of  raw  material  over  the  largest  of  lines  A.  B,  or  C,  required  to  produce  concunently  on  a  practxal  operating  basis,  using  the 
most  efficient  processing  equipment  existing  within  the  domestic  industry,  the  exported  artides  (inckjding  drawback  deliveries)  in  the  quwitities 
exported  (or  delivered):  ftone. 

E— Minimum  quantity  of  raw  material  required  to  be  designated  (which  is  A,  B,  or  C,  whichever  is  largest,  plus  D,  if  applwabte):  151,347  bt>s. 

I  hereby  certify  that  all  the  above  drawback  deliveries  and  products  exported  by  the  Beaumont  refinery  of  ABC  Oil  Co.,  Inc.  during  the  period 
from  January  1.  1995  to  January  31,  1995,  oouU  have  been  produced  concurrently  on  a  practnal  operating  basis  from  151,347  barrels  of  im- 
ported Class  III  crude  against  whwh  drawback  is  daimed. 
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Exhibit  F.— Designations  for  Drawback  Claim,  ABC  Oil  Co.,  Inc.;  Beaumont,  Texas  Refinery 

[Period  From  January  1,  1995  to  January  31. 1995) 


Certmcate  of  delivery  No. 

Entry  No. 

Date  of  im- 
portation 

Kind  of  materials 

Quantity  of 

materia»in 

babels 

Date  re- 
ceived 

Date  consumed 

Rate  of  duty 

26192 
23990 
22517 

04/13/93 

oamm 

10/05/94 

Class  III  Crude 

75,125 
37,240 
38,982 

04/13/93 
08/04/94 
10/05/94 

May  1993  

Oct.  1994 

$.1050 
.1050 

-....do  

do  

3155  

Nov.  1994 

.1050 

XrGeneral  Maiwifacturing  Drawitack  Ruling 
miller  19  VS.C  1313(b)  fin-  Piece  Goods 
(T  J}.  S»-73) 

A.  Same  Kind  and  Quality  (Parallel  Columns) 

Imported  Merchandise  or  Drawback  Products '  to  be  Designated  as    Duty-Paid.  Duty-Freo  or  Domestic  Merchandise  of  the  Same  Kind 
the  Basis  for  Drawback  on  the  Exported  Products  and  Quality  as  that  Designated  which  will  be  Used  in  the  Produc- 

tion of  the  Bxpwted  Products. 
Piece  goods Piece  goods. 

...^°P2^^*^  products  are  those  produced  in  the  United  States  in  accordance  with  the  drawback  law  and  regulaUons.  Such  products  have 
^al  status"  under  19  U.S.C  1313(b).  They  may  be  designated  as  the  basis  for  drawback  and  also  may  be  d^ed  to  be  dam^^c±an- 


The  piece  goods  used  in  manufacture  will 
be  the  same  und  and  quality  as  the  piece 
goods  designated  as  the  basis  of  claim  for 
drawback,  and  are  used  interchangeably 
without  change  in  manufacturing  processes 
or  resultant  products  (including,  if 
applicable,  multiple  fmxlucts).  or  wastes. 
Sdne  tolerances  between  imported- 
designated  piece  goods  and  the  used- 
expoffted  piece  goods  will  be  permitted  to 
accommodate  variations  which  are  nosmally 
found  in  piece  goods.  These  tolerances  are  no 
greater  than  the  tolerances  generally  allowed 
in  the  industry  for  piece  goods  of  the  same 
kind  and  quality  as  follows: 

1.  A  4%  wei^t  tolerance  so  that  the  piece 
goods  used  in  manufacture  will  be  not  more 
than  4%  lighter  or  heavier  than  the  imported 
piece  goods  which  will  be  designated; 

2.  A  tolerance  of  4%  in  the  aggregate 
thread  count  per  square  inch  so  that  the  piece 
goods  used  in  manufacture  will  have  an 
aggregate  thread  count  within  4%.  more  or 
less  of  the  aggregate  thread  count  of  the 
imported  piece  goods  which  will  be 
designated.  In  each  case,  the  average  yam 
number  of  the  domestic  piece  goods  will  be 
the  same  or  greater  than  the  average  yam 
nimiber  of  the  imported  piece  goods 
designated,  and  in  each  case,  the  substitution 
and  tolerance  will  be  employed  only  within 
the  same  family  of  fabrics,  i.e.,  print  cloth  for 
print  cloth,  gingham  fcH'  gingham,  greige  ba 
greige,  dyed  for  dyed,  bleached  for  bleached, 
etc.  The  piece  goods  used  in  manufacture  of 
the  exported  articles  will  be  designated  as 
containing  the  identical  percentage  of 
identical  fibers  as  the  piece  goods  designated 
as  the  basis  fat  allowance  of  drawback;  for 
example,  piece  goods  containing  65%  cotton 
and  35%  dacron  vrill  be  designated  against 
the  use  of  piece  goods  shown  to  contain  65% 
cotton  and  35%  dacron.  The  actual  fiber 
composition  may  vary  slightly  firom  that 
described  on  the  invoice  or  other  acceptance 
of  the  fabric  as  having  the  composition 
described  on  documents  in  accordance  with 
trade  practices.  The  substituted  piece  goods 
used  in  the  manufacture  of  articles  for 


expwtation  with  drawback  Mrill  be  so  similar 
in  quality  to  the  imported  piece  goods 
designated  for  the  basis  of  allowance  of 
drawback,  that  the  piece  goods  used,  if 
imported,  would  have  been  subject  to  the 
same  or  greater  amoimt  of  duty  as  was  paid 
on  the  imputed  designated  piece  goods. 
Difierences  in  value  resulting  from  factors 
other  than  quality,  as  fw  example,  price 
fluctuations,  will  not  preclude  an  allowance 
of  drawback 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

Finished  piece  goods. 

C  General  Statement 

The  manufacturer  or  producer 
manufactures  or  produces  for  its  own 
account  The  manufacturer  or  producer  may 
manufacture  or  produce  articles  for  the 
accoimt  of  another  or  another  manufoctiirer 
or  producer  may  manufacture  or  produce  for 
the  account  of  the  manufacturer  or  producer 
imder  contract  within  the  principal  and 
agency  relationship  outlined  in  T.D.'s. 
55027(2)  and  55207(1)  (see  $191.9  of  this 
part). 

D.  Process  of  Manufacture  or  Production 

Piece  goods  are  subject  to  any  one  of  the 
following  finishing  productions: 

1.  Bleaching, 

2.  Mercerizing. 

3.  Dyeing. 

4.  Printing, 

5.  A  combination  of  the  above,  or 

6.  Any  additional  finishing  processes. 

E.  Multiple  Products 
Not  applicable. 

F.  Waste 

Rag  waste  may  be  incurred.  No  drawback 
is  payable  on  any  waste  which  results  bom 
the  manufacturing  operation.  Unless  the 
claim  for  drawback  is  based  on  the  quantity 
of  merchandise  appearing  in  the  exported 
articles,  the  reconis  of  the  manufacturer  or 
producer  will  show  the  quantity  of  rag  waste, 
if  any,  and  its  value.  In  instances  where  rag 


waste  occurs  and  it  is  impractical  to  account 
for  the  actual  quantity  of  rag  waste  incurred, 
it  may  be  assumed  that  such  rag  waste 
ctmstituted  2%  of  the  piece  goods  put  into 
the  finishing  processes. 

G.  Shrinkage,  Gain,  and  Spoilage 

Unless  the  claim  for  drawback  is  based  on 
the  quantity  of  merchandise  appearing  in  the 
exported  articles,  the  records  of  the 
manufacturer  or  producer  will  show  the 
yardage  lost  by  shrinkage  or  gained  by 
stretching  during  manufacture  or  production, 
and  the  quantity  of  remnants  resulting  and  of 
spoilage  incurred,  if  any. 

H.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  imported 
merchandise  that  meets  the  same  kind  and 
quality  specifications  contained  in  the 
parallel  columns  of  this  general  ruling  shall 
be  treated  as  use  of  the  imported 
merchandise  if  no  certificate  of  delivery  is 
issued  covering  the  imported  merchandise 
(19  U.S.C.  1313(k))  upon  compliance  with 
the  applicable  regulations  and  rulings. 

I.  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  The  identity  and  specifications  of  the 
designated  merchandise; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise  ^  used  to  produce  the  expcxted 
articles; 

3.  That,  within  3  years  after  receiving  the 
designated  merchandise  at  its  factoryTme 
manufacturer  or  producer  used  the 
merchandise  to  produce  articles.  During  the 
same  3-year  period,  the  manufacturer  or 
producer  produced  *  the  exported  articles. 

To  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
exported  %vithin  5  years  after  the  importation 


'If  clcims  are  to  be  made  on  an  "appearing  in" 
ba«U,  the  remainder  of  this  lentenot  uioald  raed 
"appearing  in  the  expotted  articles  produced." 

'  The  date  of  production  if  the  date  an  article  i« 
completed. 
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of  the  imported  merchandise.  Records 
establishing  compliance  ¥rith  these 
requirements  will  be  available  fw  audit  by 
Customs  during  business  hours.  Drawback  is 
not  payable  without  pnx)f  of  compliance. 

).  Inventory  Procedures 

The  inventory  records  of  the  manufiactuier 
or  producer  will  show  how  the  drawback 
recordkeeping  requirements  set  forth  in  19 
use.  1313(b)  and  part  191  of  the  Customs 
Regulations  will  be  met,  as  discussed  under 
the  heading  "Procedures  And  Records 
Maintained".  If  those  records  do  not  establish 
satisfaction  of  those  legal  requirements, 
drawback  cannot  be  paid. 

K.  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  eligible  piece  goods  used  in  producing  the 
exported  articles  only  if  there  is  no  waste  or 
valueless  or  unrecovered  waste  in  the 
manufacturing  operation.  Drawback  may  be 
claimed  on  the  quantity  of  eligible  piece 
goods  that  appears  in  the  exported  articles, 
regardless  of  whether  there  is  %raste,  and  no 
records  of  waste  need  be  maintained.  If  there 
is  valuable  waste  recovered  from  the 
manufacturing  operation  and  reowds  are  kept 
which  show  the  quantity  and  value  of  the 
waste  from  each  lot  of  piece  goods,  drawback 
may  be  claimed  on  the  quantity  of  eligible 
piece  goods  used  to  produce  the  exported 
articles  less  the  amount  of  piece  goods  which 
the  value  of  the  waste  would  replace. 

L.  General  Requirements 

The  manufacturer  or  producer  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  information  required  by  the  General 
Instructions  of  this  Appendix  to  be  included 
therein  (I.  General  Instructions,  1  through  9) 
or  the  corporate  name  or  corporate 
organization  by  succession  or 
reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313(b).  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 

XI.  General  Manufacturing  Drawback 
Ruling  under  19  U.S.C.  1313(b)  for  Raw 
Sugar  (TJ).  83-59) 

Drawback  may  be  allowed  under  19  U.S.C. 
1313(b)  upon  the  exportation  of  hard  or  soft 
refined  sugars  and  sirups  manufactured  from 
raw  sugar,  subject  to  the  following  special 
requirements: 

A.  The  drawback  allowance  shall  not 
exceed  99  percent  of  the  duty  paid  on  a 


quantity  of  raw  sugar  designated  by  the 
refiner  which  contains  a  quantity  of  sucrose 
not  in  excess  of  the  quantity  required  to 
manufacture  the  exported  sugar  or  sirup, 
ascertained  as  provided  in  this  general  rule. 

B.  The  refined  sugars  and  sirups  shall  have 
been  manufactured  with  the  use  of  duty-paid, 
duty-free,  or  domestic  sugar,  or  combinations 
thereof,  within  3  years  after  the  date  on 
which  designated  sugar  was  received  by  the 
refiner,  and  shall  have  been  exported  within 
5  years  from  the  date  of  importation  of  the 
designated  sugar. 

C  All  granulated  sugar  testing  by  the 
polariscope  99.5°  and  over  shall  be  deemed 
hard  refined  sugar.  All  refined  sugar  testing 
by  the  polariscope  less  than  99.5°  shall  be 
de«ned  soft  refined  sugar.  All  "blackstrap," 
"imfiltered  sinqp,"  and  "final  molasses"  shall 
be  deemed  sirup. 

D.  The  imported  duty-paid  sugar  selected 
by  the  refiner  as  the  basis  for  the  drawback 
claim  (designated  sugar)  shall  be  of  the  same 
kind  and  quality  as  that  used  in  the 
manubcture  of  the  exported  refined  sugar  or 
sirup  and  shall  have  bieen  used  within  3 
years  after  the  date  on  which  it  was  received 
by  the  refiner.  Duty-paid  sugar  which  has 
been  used  at  a  plant  of  a  refiner  within  3 
years  after  the  date  on  which  it  was  received 
by  such  refiner  may  be  designated  as  the 
basis  for  the  allowance  of  drawback  on 
refined  siigars  or  sirups  manufactured  at 
another  plant  of  the  same  refiner. 

E.  For  the  purpose  of  distributing  the 
drawback,  relative  values  shall  be  established 
between  hard  rtfined  (granulated)  sugar,  soft 
refined  (various  grades]  sugar,  and  sirups  at 
the  time  of  separation.  The  entire  period 
covered  by  an  abstract  shall  be  deemed  the 
time  of  separation  of  the  sugars  and  sirups 
covered  by  such  abstract. 

F.  The  sucrose  allowance  per  pound  on 
hard  refined  (granulated)  sugar  established 
by  an  abstract,  as  provided  for  in  this  general 
ruling,  shall  be  applied  to  hard  refined  sugar 
commercially  known  as  loaf,  cut  loaf,  cube, 
pressed,  crushed,  or  powdered  sugar 
manufactured  from  the  granulated  sugar 
covered  by  the  abstract. 

G.  The  sucrose  allowance  per  gallon  on 
sirup  established  by  an  abstract,  as  provided 
for  in  this  general  ruling,  shall  be  applied  to 
sirup  further  advanced  in  value  by  filtration 
or  otherwise,  unless  such  sirup  is  the  subject 
of  a  special  manufacturing  drawback  ruling. 

H.  As  to  each  lot  of  imported  or  domestic 
sugar  used  in  the  manufacture  of  refined 
sugar  or  sirup  an  which  drawback  is  to  be 
claimed,  the  raw  stock  records  shall  show  the 
refiner's  raw  lot  number,  the  number  and 
character  of  the  packages,  the  settlement 
weight  in  pounds,  and  the  settlement 
polarization.  Such  records  covering  imported 
sugar  shall  show,  in  addition  to  the 
foregoing,  the  import  entry  number,  date  of 
importation,  name  of  importing  carrier, 
country  of  origin,  the  Government  weight, 
and  the  Government  polarization. 

I.  The  melt  records  shall  show  the  date  of 
melting,  the  number  of  pounds  of  each  lot  of 
raw  sugar  melted,  and  the  full  analysis  at 
melting. 

J.  There  shall  be  kept  a  daily  record  of  final 
products  boiled  showing  the  date  of  the  melt, 
the  date  of  boil|ng,  the  magma  filling  serial 


number,  the  number  of  the  vacuum  pan  or 
crystallizer  filling,  the  date  worked  oCf,  and 
the  sirup  filling  serial  number. 

K.  The  sirup  maaufBCture  records  shall 
show  the  date  of  boiling,  the  period  of  the 
melt,  the  sirup  filling  serial  number,  the 
number  of  barrels  in  the  filling,  the  magma 
filling  serial  number,  the  quantity  of  sirup,  its 
disposition  in  tanks  or  barrels  and  the 
refinery  serial  manufacture  number. 

L  The  refined  sugar  stock  records  shall 
show  the  refinery  serial  manufacture  number, 
the  period  of  the  melt,  the  date  of 
manufacture,  the  grade  of  sugar  produced,  its 
polarization,  the  number  and  kind  of 
packages,  and  the  net  weight  When  soft 
sugars  are  manufactured,  the  commercial 
grade  number  and  quantity  of  each  shall  be 
shown. 

M.  Each  lot  of  hard  or  soft  refined  sugar 
and  each  lot  of  sirup  manu&ctured, 
regardless  of  the  character  of  the  containers 
or  vessels  in  which  it  is  packed  or  stored, 
shall  be  marked  immediately  with  the  date  of 
manufacture  and  the  refinery  manufacture 
number  applied  to  it  in  the  refinery  records 
provided  for  and  shown  in  the  abstract,  as 
provided  for  in  this  general  ruling,  from  such 
records.  If  all  the  sugar  or  sirup  contained  in 
any  lot  manufactuied  is  not  intended  for 
exportation,  only  such  of  the  packages  as  are 
intended  for  exportation  need  be  marked  as 
prescribed  above,  provided  there  is  filed  with 
the  drawliack  office  immediately  after  such 
marking  a  statement  showing  the  date  of 
manufacture,  the  refinery  manufac^lre 
number,  the  number  of  packages  marked,  and 
the  quantity  of  sugpr  or  sirup  contained 
therein.  No  drawback  shall  be  allowed  in 
such  case  on  any  sugar  or  sirup  in  excess  of 
the  quantity  shown  on  the  statement  as 
having  been  marked.  If  any  packages  of  siigar 
or  sirup  so  marked  are  repacked  into  other 
containers,  the  new  containers  shall  be 
marked  with  the  marks  which  appeared  on 
the  original  containers  and  a  revised 
statement  covering  such  repacking  and 
remarking  shall  be  filed  with  the  drawback 
office.  If  sirups  from  more  than  one  lot  are 
stored  in  the  same  tank,  the  refinery  records 
shall  show  the  refinery  manufecture  number 
and  the  quantity  of  sirup  from  each  lot 
contained  in  such  tank. 

N.  An  abstract  from  the  foregoing  records 
covering  manufacturing  periods  of  not  less 
than  1  month  nor  more  than  3  months,  unless 
a  different  period  shall  have  been  authorized, 
shall  be  filed  when  drawback  is  to  be  claimed 
on  any  part  of  the  refined  sugar  or  sirup 
manufactured  during  such  period.  Such 
abstract  shall  be  filed  by  each  refiner  with  the 
drawback  office  where  drawback  claims  are 
filed  on  the  basis  of  this  general  ruling.  Such 
abstract  shall  consist  of:  (1)  A  raw  stock 
record  (accounting  for  Refiner's  raw  lot  No., 
Import  entry  No.,  Packages  No.  and  kind. 
Pounds,  Polarization,  By  whom  imported  or 
withdrawn.  Date  of  importation.  Date  of 
receipt  by  refiner.  Date  of  melt.  Importing 
carrier.  Country  of  origin);  (2)  A  melt  record 
(number  of  pounds  in  each  lot  melted) 
(accounting  for  Lot  No.  Pounds,  and 
Polarization  degrees  and  pounds  sucrose);  (3) 
Sirup  stock  records  (accounting  for  Date  of 
boiling.  Refinery  serial  manufacture  No., 
Quantity  of  sirup  in  gallons,  and  Pounds 
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sucrose  contained  tfaerain);  (4)  Refined  sugar 
stock  record  (accounting  for  Refinery  serial 
production  No.,  Date  of  manufiacture.  Hard  or 
soft  refined,  Polarization  and  No.,  Net  weight 
in  pounds);  (5)  Recapitulation  (consisting  of 
(in  pounds):  (a)  sucrose  in  process  at 
be^nning  of  period,  (b)  sucrose  melted 
during  period,  (c)  sucrose  in  process  at  end 
of  period,  (d)  sucrose  used  in  manufacture, 
and  (e)  sucrose  contained  in  manufacture,  in 
which  item  (a)  plus  item  (b),  minus  item  (c), 
should  equal  item  (d));  and  (6)  A  statement 
as  follows: 

I, ,  the refiner  at  the 

refinery  of ,  located  at 

_,  do  solemnly  and  truly  declare  that 


each  of  the  statements  contained  in  the 
ftxegoing  abstract  is  true  to  the  best  of  m  v 
knowledge  and  belief  and  can  be  verified  by 
the  refinery  records,  which  have  been  kept  in 


accordance  with  Treasury  Decision  83-59 
and  Appendix  A  of  19  CFR  Part  191  and 
which  are  at  all  times  open  to  the  inspection 
of  Customs. 

.    Date  

Signature . 


O.  The  refiner  shall  file  with  each  abstract 
a  statement,  showing  the  average  market 
values  of  the  products  specified  in  the 
abstract  and  including  a  statement  as  follows: 

I, ,  (Official  capacity)  of  the 


(Refinery),  do  solemnly  and  truly 

declare  that  the  values  shown  above  are  true 
to  the  best  of  my  knowledge  and  belief,  and 
can  be  verified  by  our  records. 

Date    

Signature  

P.  At  the  end  of  each  calendar  month  the 
refiner  shall  furnish  to  the  drawback  office  a 


Description 


statement  showing  the  actual  sales  of  sirup 
and  the  average  market  values  of  refined 
sugars  for  the  calendar  month. 

Q.  The  sucrose  allowance  to  be  applied  to 
the  various  products  based  on  the  abstract 
and  statement  provided  fior  In  this  general 
ruling  shall  be  in  accordance  with  the 
example  set  forth  in  Treasury  Decisian  83- 
59. 

R.  Certificates  of  manufacture  and  delivery 
under  this  general  ruling  shall  be  in  the 
following  fbrm: 

Certificate  of  manufacture  and  delivery — 
Sugar  and  Sirup  No. 

Certificate  of  manufacture  and  delivery  of 

manufactured  by under 

abstract  No. filed  at  the  pott  of 


Designation  of  Imported  Sugar 


Import  entry  No. 


By  whom  imported 

or  withdrawn  from 

warehouse 


Name  of  Importing 
carrier 


When  im- 
ported 


Where  imported 


Quantity  of 
raw  sugar 
(pounn) 


Polarization 


Sucrose 
(pounds) 


I,. 


,the. 


located  at . 


of. 


,  declare  that  the  sugar  (or 


sirup)  described  in  the  withia  certificate  of 
manufactxire  and  delivery  was  manufactured 

by  said  company  at  its  refinery  at 

and  is  part  of  the  sugar  (or  sirup)  covered  by 

abstract  No. .  filsd  at  the  port  of 

and  was  delivered  to on  at 

about , ,  and  that  no 

other  certificate  of  manufacture  and  delivery 
has  been  issued  covering  the  above 
merchandise;  that,  subject  to  19  U.S.Q  1508 
and  1313(t),  the  refinery  and  other  records  of 
the  company  verifying  the  statements 
contained  in  said  ^tract  are  now  and  at  all 
times  hereafter  will  be  open  to  inspection  l^ 
Custons. 

I  fiirther  declare  that  the  above-designated 
imported  sugar  (upon  which  the  duties  have 
been  paid)  was  received  by  said  company  on 

and  was  used  in  the  manufacture  of 

sugar  and  sirup  on 

.    Date  


Signature. 


S.  Drawback  entries  under  this  general 
ruling  shall  be  on  Custmns  Form  7551  and, 
in  addition  to  the  infonnation  required 
thereon,  shall  state  the  polarization  in 
degrees  and  the  sucrose  in  pounds  for  the 
designated  imported  sugar.  Drawback  claims 
under  this  general  ruling  shall  include  a 
statement  as  follows: 

I, ,  the of , 

located  at dedaie  that  the  sugar  (or 

sirup)  described  in  this  entry,  was 
manufactured  by  said  onapany  at  its  refinnry 
at (or,  if  the  claim  is  based  on  a 


certificate  of  manofacture  and  delivery,  was 

manufactured  by at  its  refinery  at 

for  which  the  accranpanying 


certificate  of  manufacture  and  delivery  was 
received  by  this  companyj  and  is  part  of  the 
sugar  (or  sirup)  covered  by  abstract  No. 

,  filed  at  the  port  of ;  that, 

subject  to  19  U.S.C  1508  and  1313(t).  the 
refinery  and  other  Fecords  of  the  company 
verifying  the  statements  contained  in  said 
abstract  an  now  and  at  all  times  hereafter 
will  be  open  to  inspection  by  Customs.  I 
further  dedan  that  the  above-designated 
imparted  sugar  (upon  which  the  duties  have 
been  paid)  was  received  by  said  company  on 

and  was  used  in  the  manufacture  of 

sugar  and  simp  during  the  period  covered  by 

abstract  Na ,  Customs  No. , 

on  file  with  the  port  director  at . 


I  further  dedara  that  the  sugar  or  sirup 
specified  therein  was  exported  as  stated  in 
the  entry. 

.    Date  

Signature . 


T.  General  Statement  The  rafiner 
manufactures  or  produces  bx  its  own 
account  Tlie  refiner  may  manufacture  at 
produce  articles  fior  the  account  of  another  or 
another  manufacturer  or  producer  may 
manufacture  or  produce  Rnr  the  refiner's 
account  under  contract  within  the  principal 
and  agency  relationship  outlined  in  T.D.'s 
55027(2)  and  55207(1)  (see  %  191.9  of  this 
part). 

U.  Waste.  No  drawtnck  is  payable  on  any 
waste  which  results  from  the  manufacturing 
operation.  Unless  drawback  daims  an  based 


on  the  "api>earing  in"  method,  records  «vill 
be  maintained  to  establish  the  value  {at  the 
lack  of  value),  the  quantity,  and  the 
disposition  of  any  waste  that  results  frinn 
manufacturing  thia  exported  articles.  If  no 
waste  results,  records  to  establish  that  fact 
will  be  maintained. 

V.  Loss  or  Gain.  The  refiner  will  maintain 
records  showing  the  extent  of  any  loss  or  gain 
in  net  weight  or  measurement  of  the  sugar 
caused  by  atmospheric  conditions,  chemical 
reactions,  or  other  factors. 

W.  TradeofL  The  use  of  any  dooMStic 
merchandise  acquired  in  a»r>>any  for 
imported  merchandise  that  meets  the  same 
kind  and  quality  requirements  provided  for 
in  this  general  ruling  shall  be  traitod  as  use 
of  the  Sported  merchandise  if  oo  certificate 
of  delivery  is  issued  covering  the  imported 
merchandise  (19  U.S.C  1313(k))  upon 
compliance  with  the  applicable  regulations 
and  rulings. 

X.  Procedures  And  Records  Maintained. 
Records  will  be  maintained  to  establish: 

1.  The  identity  and  specifications  of  the 
designated  merchandise; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise  *  used  to  produce  the  exptatad 
articles. 

3.  That  within  3  yean  aftar  receiving  the 
designated  merchandise  at  its  factory,  the 
refiner  used  the  designated  merchandise  to 


I U  cUim*  art  to  b«  maii*  an  »n  "appeiriin  in" 
basil,  tb*  nauindar  of  this  sentmo*  should  raed 
"appMring  in  tha  aqxittad  artidaa  prodnced.": 
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produce  articles.  During  the  same  3-year 
period,  the  refiner  produced'  the  exported 
articles. 

To  obtain  drawback  the  clahnant  must 
establish  that  the  completed  articles  were 
exported  within  5  years  after  the  importation 
of  the  imported  merchandise.  Records 
establishing  compliance  with  these 
requirements  will  be  available  for  audit  by ' 
Customs  during  business  hours.  Dravrback  is 
not  payable  without  proof  of  compliance. 
Y.  General  requirements.  The  refiner  will: 
1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 


2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  ofnotif>cation  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  information  required  by  the  General 
Instructions  of  this  Appendix  to  be  included 
therein  (I.  General  Instructions,  1  through  9] 
or  the  corporate  name  or  corporate 


oiganization  by  succession  or 
reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  refisrence  by  emplc^ees  and  require 
all  officials  and  onployees  concerned  to 
femiliarize  themselves  with  the  provisions  of 
this  general  ruliqg;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313,  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 

Xn.  General  Maanfocturing  Drawback 
Ruling  under  19  U,S.C.  1313(b)  for  Steel 
(TJ).  81-74) 

A.  Same  Kind  and  Quality  (Parallel.Columns) 


Imported  Merchandise  or  Drawback  Products^  to  be  Desi^iated  as 
the  Basis  for  Drawback  on  the  Exported  Products. 


Duty-Paid,  Duty-Free  or  Domestic  Merchandise  of  the  Same  Kind 
and  Quality  as  that  Designated  which  will  be  Used  in  the  Prodix:- 
tion  pf  the  Exported  Products. 

Steel  of  the  same  general  class,  specification,  and  grade  as  the  steel 
in  the  column  inmiediately  to  the  left  hereof. 


Steel  of  one  general  class,  e.g.,  an  ingot,  falling  within  one  SAE, 

AISI,  or  ASTM^  specification  and,  if  the  specification  contains 

one  or  more  grades,  felling  within  one  grade  of  the  specification. 

<  Drawback  products  are  those  produced  in  the  United  States  in  accordance  with  the  drawback  law  and  regulations.  Such  prtxlucts  have 
"dual  status"  under  section  1313(b).  They  may  be  designated  as  the  basis  for  drawback  and  also  may  be  deemed  to  be  domestic  merchan- 
dise. 

^Standards  set  by  the  Society  of  Automotive  Engineers  (SAE),  the  American  Iron  and  Steel  Institute  (AISI),  or  the  American  Society  for 
Testing  and  Materials  (ASTM). 


1.  The  duty-paid,  duty-firee,  or  domestic 
steel  used  instead  of  the  imported,  duty-paid 
steel  (or  drawback  products)  will  be 
interchangeable  for  manufacturing  purposes 
with  the  duty-paid  steel.  To  be 
interchangeable  a  steel  must  be  able  to  be 
used  in  place  of  the  substituted  steel  without 
any  additional  processing  step  in  the 
manufacture  of  the  article  on  which 
drawback  is  to  be  claimed. 

2.  Because  the  duty-paid  steel  (or  drawback 
products)  that  is  to  bie  designated  as  the  basis 
for  drawback  is  dutiable  according  to  its 
value,  the  amount  of  duty  can  vary  with  its 
size  (gauge,  width,  or  length)  or  composition 
(e.g.,  chrome  content).  If  such  variances 
occur,  designation  will  be  by  "price  extra", 
and  in  no  case  will  drawback  bia  claimed  in 

a  greater  amount  than  that  which  would  have 
accrued  to  that  steel  used  in  manufacture  of 
or  appearing  in  the  exported  articles.  Price 
extra  is  not  available  for  coated  or  plated 
steel,  covered  in  paragraph  5,  infra.  Insofar  as 
the  coating  or  plating  is  concerned. 

3.  The  duty-paid  steel  (or  (&awback 
products)  will  be  so  similar  in  quality  to  the 
steel  used  to  manufacture  the  articles  on 
which  drawback  will  be  claimed  that  the 
steel  so  used,  if  imported,  Would  be 
classifiable  in  the  same  tariff  subheading 
number  and  at  the  same  rate  of  duty  as  the 
duty-paid  imported  steel. 

4.  Any  fluctuation  in  market  value  caused 
by  a  factor  other  than  quality  does  not  affact 
drawback. 

5.  If  the  steel  is  coated  or  plated  with  a 
base  metal,  in  addition  to  meeting  the 
requirements  for  uncoated  or  unplated  steel 
set  forth  in  the  parallel  columns,  the  base- 
metal  coating  or  plating  on  the  duty-paid, 
duty-free,  or  domestic  steel  used  in  place  of 
the  duty-paid  steel  (or  drawback  products) 
will  have  the  same  composition  and 
thickness  as  the  coating  or  plating  on  the 


'  The  date  of  production  is  the  date  an  article  is 
completed. 


duty-paid  steel.  If  the  coated  or  plated  duty- 
paid  steel  is  within  a  SAE.  AISI,  ASTM 
specification,  any  duty-paid,  duty-firee,  or 
domestic  coated  or  plated  steel  covered  by 
the  same  specification  and  grade  (if  two  or 
more  grades  are  in  the  specification)  is 
considered  to  meet  this  criterion  for  "same 
kind  and  quality." 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Qaimed 

The  exported  articles  will  have  been 
manufactured  in  the  United  States  using 
steels  described  in  the  parallel  columns 
above. 

C  General  Statement 

The  manuiactuier  or  producer 
manufactures  or  produces  for  its  own 
account.  The  manufacturer  or  producer  may 
manufacture  or  produce  articles  for  the 
account  of  another  or  another  manufacturer 
or  producer  may  manufacture  or  produce  for 
the  account  of  the  manufacturer  or  producer 
imder  contract  within  the  princip>al  and 
agency  relationship  outlined  in  T.D.'s 
55027(2)  and  55207(1)  (see  §  191.9  of  this 
part). 

D.  Process  of  Manufacture  or  Production 

The  steel  described  in  the  parallel  colurtms 
will  be  used  to  manufacture  or  produce 
articles  in  accordance  with  §  191. 2(q)  of  this 
part. 

E.  Multiple  Products 
Not  applicable. 

F.  Waste 

No  drawback  is  payable  on  any  waste 
which  results  from  the  manufacturing 
operation.  Unless  the  claim  for  drawback  is 
based  on  the  quantity  of  steel  appearing  in 
the  exported  articles,  records  will  be 
maintained  to  establish  the  value  (or  the  lack 
of  value),  the  quantity,  and  the  disposition  of 
any  waste  that  results  from  manufacturing 
the  exported  articles.  If  no  waste  results. 


records  to  establish  that  fact  will  be 
maintained. 

G.  Loss  or  Gain 

The  manufacturer  or  producer  will 
maintain  records  showing  the  extent  of  any 
loss  or  gain  in  net  w^ght  or  measurement  of 
the  steel  caused  by  atmospheric  conditions, 
chemical  reactions,  or  other  factors. 

H.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  imported 
merchandise  that  meets  the  same  kind  and 
quality  specifications  contained  in  the 
parallel  columns  of  this  general  ruling  shall 
be  treated  as  use  of  the  imp(»ted 
merchandise  if  no  certificate  of  delivery  is 
issued  covering  the  imported  merchandise 
(19  U.S.C.  1313(k))  upon  compliance  v«rith 
the  applicable  regulations  and  rulings. 

I.  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  The  identity  and  specifications  of  the 
designated  merdiandise; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise  ^  used  to  produce  the  exported 
articles; 

3.  That,  within  3  years  after  receiving  the 
designated  merchandise  at  its  factory,  Uie 
manufacturer  or  producer  used  the 
merchandise  to  produce  articles.  During  the 
same  3-year  period,  the  manufacturer  or 
producer  produced  *  the  exported  articles. 


'  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  this  sentence  ^ould  read 
"appearing  in  the  txpcnted  articles  produced." 

*  The  date  of  production  is  the  date  an  article  is 
completed.  To  obtain  drawliack  the  claimant  must 
establish  that  the  completed  articles  were  exported 
within  5  years  after  the  importation  of  the  imported 
merchandise.  Records  establishing  compliance  with 
these  requirements  will  be  available  for  audit  by 
Customs  during  business  hours.  Drawback  is  not 
payable  without  proof  of  compliance. 


UMI 
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).  Inventory  Procedures 

The  inventory  records  of  the  manufacturer 
or  producer  will  show  how  the  drawback 
recordkeeping  requirements  set  forth  in  19 
US.C  1313(b)  and  part  191  of  the  Customs 
Regulations  will  be  met,  as  discussed  under 
the  heading  "Procedures  And  Records 
Maintained".  If  those  records  do  not  establish 
satisfaction  of  those  legal  requirements, 
drawback  cannot  be  paid. 

K.  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  steel  used  in  producing  the  exported 
articles  only  if  there  is  no  waste  or  valueless 
or  unrecovered  waste  in  the  manufacturing 
operation.  Drawback  may  be  claimed  on  the 
quantity  of  eligible  steel  that  appears  in  the 
exported  articles,  regardless  of  whether  there 
is  waste,  and- no  records  of  waste  need  be 
maintained.  If  there  is  valuable  waste 
recovered  from  the  manufecturing  operation 


and  records  are  kept  which  show  the 
quantity  and  value  of  the  waste  from  each  lot 
of  steel,  drawback  may  be  claimed  on  the 
quantity  of  eligible  steel  used  to  produce  the 
exported  articles  less  the  amoimt  of  that  steel 
which  the  value  of  the  waste  would  replace. 
L.  General  Requirements 

The  manufacturer  or  producer  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  frtun  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  to  operate 
under  this  general  ruling  current  by  reporting 
promptly  to  the  drawbadc  ofBce  which 


liquidates  its  claims  any  changes  in  the 
information  required  by  the  General 
Instructions  of  this  Appendix  to  be  included 
therein  (I.  General  Instructions,  1  through  9) 
or  the  corporate  name  or  corporate 
organization  by  succession  or 
reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
thisgeneral  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313(b),  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 

XnL  OnwrahManiifyftMril^  Prawbtk 

Ruling  Under  19  U^.C  1313(b)  finr  S«nar 
(TJ).  81-92) 

A.  Same  Kind  and  Quality  (Parallel  Columns) 


Imported  Merchandise  or  Drawback  Products '  to  be  Designated  as 
the  Basis  for  Drawback  on  the  Exported  Products. 

1.  Granulated  or  liquid  sugar  for  manufacturing,  containing  sugar 
solids  of  not  less  than  99.  S  sugar  degrees. 

2.  Granulated  or  liquid  sugar  for  manubcturing,  containing  sugar 
solids  of  less  than  99.5  siigar  degrees. 


Duty-Paid,  Duty-Free  or  Domestic  Merchandise  of  the  Same  Kind 
and  Quality  as  that  Designated  which  will  be  Used  in  the  Produc- 
tion of  the  Exported  Products. 

1.  Granulated  or  liquid  sugar  for  manufacturing,  containing  sugar 
solids  of  not  less  than  99.5  sugar  degrees. 

2.  Granulated  or  liquid  sugar  for  manu&cturing,  containing  sugar 
solids  of  less  than  99.5  sugar  degrees. 

•m!,^.^^.^  P"^-"'^*!ir  ^n'^^oRfP'iSJ^  ^°  *!  "?''«*  States- in  accordance  with  the  drawback  law  and  regulations.  Such  pioducts  have 
^dual  status    under  section  1313tb).  They  may  be  designated  as  the  basis  for  drawback  and  also  may  be  deemed  to  be  domertk  ^mia^ 


The  aigars  listed  above  test  within  three- 
tenths  of  a  degree  on  the  polariscopw.  Sugars 
in  each  column  are  completely 
interchangeable  with  the  sugars  directly 
opposite  and'designation  will  be  made  on 
this  basis  only.  The  designated  sugar  on 
which  claims  for  drawback  will  be  based  will 
be  so  similar  in  quality  to  the  sugar  used  in 
manufacture  of  the  products  exported  with 
drawback  that  the  sugar  used  in  manufacture 
would,  if  imported,  be  subject  to  the  same 
amount  of  duty  paid  on  a  like  quantity  of 
designated  sugar.  Differences  in  value 
resulting  from  factors  other  than  quality, 
such  as  market  fluctuation,  will  not  affect  the 
allowance  of  drawback. 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Qaimed 

Edible  substances  (including 
confectionery)  and/or  beverages  and/or 
ingredients  therefor. 

C.  General  Statement 

The  manufacturer  or  producer 
manufactures  or  produces  for  its  own 
account.  The  manufacturer  or  producer  may 
manufacture  or  produce  articles  for  the 
account  of  another  or  another  manufacturer 
or  producer  may  manufacture  or  produce  for 
the  account  of  the  manufacturer  or  producer 
imder  contract  within  the  principal  and 
agency  relationship  outlined  in  T.D.'s 
55027(2)  and  55207(1)  (see  §  191.9  of  this 
part). 

D.  Process  of  Manufocture  or  Production 
The  sugars  are  subjected  to  one  or  more  of 

the  following  operations  to  form  the  desired 
product(s): 

1.  Mixing  with  other  substances, 

2.  Cooking  with  other  substances 

3.  Boiling  with  other  substances. 


4.  Baking  with  other  substances, 

5.  Additional  similar  processes 

E.  Multiple  Products 
Not  applicable. 

F.  Waste 

No  drawback  is  payable  on  any  waste 
which  results  from  the  manufacturing 
operation.  Unless  the  claim  for  drawback  is 
based  on  the  quantity  of  sugar  appearing  in 
the  exported  articles,  records  willbe 
maintained  to  establish  the  value  (or  the  lack 
of  value),  the  quantity,  and  the  disposition  of 
any  waste  that  results  from  manufacturing 
the  exported  articles.  If  no  waste  results, 
records  to  establish  that  fact  will  be 
maintained. 

G.  Loss  or  Gain 

The  manufacturer  or  producer  will 
maintain  records  showing  the  extent  of  any 
loss  or  gain  in  net  weight  or  measurement  of 
the  sugar  caused  by  atmospheric  conditions, 
chemical  reactions,  or  other  fectors. 

H.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  imported 
merchandise  that  meets  the  same  kind  and 
quality  specifications  contained  in  the 
parallel  columns  of  this  general  ruling  shall 
be  treated  as  use  of  the  imported 
merchandise  if  no  certificate  of  delivery  is 
issued  covering  the  imported  merchandise 
(19  U.S.C.  1313(k))  upon  compliance  with 
the  applicable  regulations  and  rulings. 

I.  Procedures  And  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  The  identity  and  s(>ecifications  of  the 
designated  merchandise; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 


merchandise  ^  used  to  produce  the  exported 
articles; 

3.  That,  within  3  years  after  receiving  the 
designated  merchandise  at  its  bctory,  the 
manufecturer  or  producer  used  the 
merchandise  to  produce  articles.  During  the 
same  3 -year  period,  the  manufacturer  or 
producer  produced '  the  exported  articles.  To 
obtain  drawback  the  claimant  must  establish 
that  the  completed  articles  were  exported 
within  5  years  after  the  importation  of  the 
imported  merchandise.  Records  establishing 
compliance  with  these  requirements  will  be 
available  for  audit  by  Customs  during 
business  hours.  Drawback  is  not  payable 
without  proof  of  compliance. 

J.  Inventory  Procedures 

The  inventory  records  of  the  manufactui«r 
or  producer  will  show  how  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.Q  1313(b)  and  part  191  of  the  Customs 
Regulations  will  be  met,  as  discussed  under 
the  heading  "Procedures  And  Records 
Maintained".  If  those  records  do  not  establish 
satisfaction  of  those  legal  requirements, 
drawback  cannot  be  paid. 

K.  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  sugar  used  in  producing  the  exported 
articles  only  if  there  is  no  waste  or  valueless 
or  unrecovered  waste  in  the  manufacturing 
operation.  Drawback  may  l>e  claimed  on  the 
quantity  of  eligible  sugar  that  appears  in  the 
exported  articles  regardless  of  whether  there 
is  waste,  and  no  records  of  waste  need  be 


2  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  this  sentence  should  read 
"appearing  in  the  ex{x>rted  articles  produced." 

'  Tlie  date  of  production  is  the  date  an  article  is 
completed. 
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maintained.  If  there  is  valuables 
recovered  from  the  manufiKturing  operation 
and  records  are  kept  which  show  dw 
quantity  and  value  of  the  waste,  drawback 
may  be  claimed  on  the  quantity  of  eli^ble 
material  used  to  produce  the  exported 
articles  less  the  amount  of  that  sugar  which 
the  value  of  the  waste  would  raplace. 

L.  General  Requirements 

The  manufacturer  or  producer  will: 

1.  Ckimply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  yean  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  currant  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  information  required  by  the  Genual 
Instructions  of  this  Appendix  to  be  included 
therein  (I.  General  Instructions,  1  through  9) 
or  the  corporate  name  or  corporate 
organiation  by  succession  at 
reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313(b),  part  191  of  the  Custcms 
Regulations  and  this  general  ruling. 

XIV.  General  Manufocturing  Drawback 
Ruling  Under  19  U,S.C.  1313(a)  fiir  Woven 
Piecr  GMMb  (TJ).  S3-M) 

Drawback  may  be  allowed  under  19  U.S.C 
1313(a)  upon  the  exportation  of  bleached, 
mercerized,  printed,  dyed,  or  redyed  piece 
goods  manuractured  or  piroducsd  by  any  one 
or  a  combination  of  the  foregoing  processes 
with  the  use  of  imported  woven  piece  goods, 
subject  to  the  following  special  requirements: 

A.  Imported  Merchandise  or  Drawback 
Products  *  Used 

Imported  merchandise  or  drawback 
products  (woven  piece  goods)  an  used  in  the 
manufacture  of  the  exported  articles  upon 
which  drawback  claims  will  be  based. 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Qaimed 

Exported  articles  on  which  drawback  will 
be  claimed  will  be  manu&ctured  in  the 
United  States  using  imported  merchandise  or 
drawback  [woducts. 

C  General  Statement 

The  manufacturer  or  producer 
manufoctures  or  produces  for  its  own 
account.  The  manufecturer  or  producer  may 
manufocture  or  produce  articles  (or  the 
account  of  another  or  another  manufKturer 
or  producw  may  manufacture  or  produce  far 
the  account  of  the  manubcturer  or  producer 


imder  contract  within  the  principal  and 
agency  relationship  outlined  in  T.D.s 
55027(2)  and  55207(1)  (see  §  191.9  of  this 
part). 

D.  Process  of  Manufacture  or  Production 

The  imported  merchandise  or  drawback 
products  will  be  used  to  manufacture  or 
produce  articles  in  accordance  with 
§191.2(q)  of  this  part 

The  piece  goods  used  in  manu&cture  or 
production  under  this  general  manufacturing 
drawback  ruling  may  also  be  subjected  to  one 
or  more  finishing  processes.  Drawback  shall 
not  be  allo%v«d  under  this  general 
manufacturiQg  drawback  ruling  when  the 
process  performed  results  only  in  the 
restoration  of  the  merchandise  to  its 
condition  at  tiie  time  of  importation. 

E.  Multiple  ftoducts 

Not  applicable.  , 

P.  Waste 

Rag  waste  may  be  incurred.  No  drawback 
is  payable  on  any  waste  which  results  from 
the  manufaoturiivg  operation.  Unless  the 
claim  for  drawback  is  based  on  the  quantity 
of  merchandise  appearing  in  the  exported 
articles,  the  leconls  of  the  manufacturer  or 
inoducer  will  show  the  quantity  of  rag  waste, 
if  any,  its  value,  and  its  disposition.  If  no 
waste  results,  records  will  be  maintained  to 
establish  that  fact.  In  instances  where  rag 
%iraste  occurs  and  it  is  impractical  to  account 
for  the  actual  quantity  of  rag  waste  incurred, 
it  may  be  assumed  that  such  rag  waste 
constituted  2%  of  the  woven  piece  goods  put 
into  process. 

G.  Shrinkage,  Gain,  and  Spoilage 

Unless  the  claim  for  drawback  is  based  on 
the  quantity  of  merchandise  appearing  in  the 
exported  articles,  the  records  of  the 
manufacturer  or  producer  will  show  the 
yardage  lost  by  shrinkage  or  gained  by 
stretching  during  manufacture,  and  the 
quantity  of  remnants  resulting  and  of 
spoilage  incurred,  if  any. 

H.  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  That  thoexpwted  articles  on  which 
drawback  is  claimed  were  produced  with  the 
use  of  the  imported  merchandise:  and 

2.  The  quantity  of  imported  merchandise' 
used  in  producing  the  exported  articles. 

To  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
expcnted  wrifiiin  5  years  after  importation  of 
the  imported  men±andise.  Recmds 
establishing  conmliance  with  these 
requirements  will  be  available  for  audit  by 
Custmns  dtuing  business  hours.  Drawback  is 
not  payable  without  proof  of  compliance. 

L  Inventory  Procedures 

The  inventory  records  of  the  manufacturer 
or  producer  vriU  show  how  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.C  1313(a)  and  part  191  of  the  Customs 
Regulations  will  be  met,  as  discussed  under 
the  heading  "Procedures  and  Records 
Maintained".  If  those  records  do  not  establish 


'  DnwiMck  products  u«  thoM  produced  in  the 
United  StatM  in  accordanct  with  th*  drawback  law 
and  ragulations. 


*  If  claim*  aM  to  bsnada  on  an  "appearing  in" 
basis,  tlw  ramaindar  of  the  santanoa  should  read 
"appaaring  in  tlw  asportad  aitidas." 


satisfaction  of  those  legal  requirements, 
drawback  cannot  be  paid. 

The  records  of  the  manufacturer  or 
producer  shall  show,  as  to  each  lot  of  piece 
goods  manufactured  or  produced  for 
exportation  with  benefit  of  drawback,  the  lot 
number  and  the  date  or  inclusive  dates  of 
manufacture  or  production,  the  quantity, 
identity,  and  value  of  the  imported  (or 
drawback  product)  piece  goods  used,  the 
condition  in  which  imported  or  received 
(whether  in  the  gray,  bleached,  dyed,  or 
mercerixed),  the  working  allowance  specified 
in  the  contract  under  which  they  are 
received,  tixe  process  or  processes  applied 
thereto,  and  the  quantity  and  description  of 
the  piece  goods  obtained.  The  records  shall 
also  show  the  yardage  lost  by  shrinkage  or 
gained  by  stretching  during  manufacture  or 
production,  and  the  quantity  of  remnants 
resulting  and  of  Spoilage  incurred. 

J.  Basis  of  Claim  for  Drawback 

Drawback  will  be  daimed  on  the  quantity 
of  merchandise  used  in  producing  the 
exported  articles  only  if  there  is  no  waste  or 
valueless  ot  unrecovared  waste  in  the 
manufacturing  operation.  Drawback  may  be 
claimed  on  the  quantity  of  eligible 
merchandise  that  appears  in  the  exported 
articles,  regardless  of  whether  there  is  waste, 
and  no  records  of  waste  need  be  maintained. 
If  there  is  valuable  waste  recovered  frAm  the 
manufacturing  operation  and  records  an  kept 
which  show  £e  quantity  and  value  of  the 
waste,  draM^ck  may  be  claimed  on  the 
quantity  of  eligible  material  used  to  produce 
the  exported  articles,  less  the  amount  of  that 
merchandise  which  the  value  of  the  waste 
would  replace.  (If  remnants  and/or  spoilage 
occur  during  nunufectura  or  ivoduction,  the 
quantity  of  imported  merchandise  used  shall 
be  determined  by  deducting  from  the 
quantity  of  piece  goodsreceived  and  put  into 
manufacture  or  production  the  quantity  of 
such  remnants  and/or  spoilage.  The 
remaining  quantity  shall  be  reduced  by  the 
quantity  tneroof  which  the  value  of  the  rag 
waste,  ii  any,  would  replace.) 

K.  General  Requirements 

The  manufacturar  or  producer  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  vAiea  claiming  drawback; 

2.  Open  its  factory  and  reoords  for 
examination  at  all  reasonable  houn  by 
authorized  Government  officen; 

3.  Keep  its  drawback  nlated  reonds  and 
supporting  data  fat  at  least  3  yean  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptly  to  the  drawteck  office 
which  liquidates  its  claims  any  changes  in 
the  information  required  by  the  General 
Instructions  of  this  Appendix  to  be  included 
thvein  (I.  General  bisections,  1  through  9) 
or  the  corporate  name  or  corporate 
(Hganization  by  succession  or 
reincorpwation. 

5.  Keep  a  copy  of  this  general  mling  on  file 
for  ready  refsreice  bjramployees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 
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6.  Issue  instructioiu  to  insura  proper 
compliance  with  19,  United  States  Code, 
$  1313,  part  191  of  the  Customs  Regulations 
and  this  general  ruling. 

A^iaidix  B  to  Part  191— Sample  Fomcti 
Car  Applkalkat  Cm-  Spedfic  ManufiKtiiriiv 
Drawfaack  Rolings 

Tdile  of  Contenta 

I.  General. 

n.  Format  for  Application  for  Specific 

Manufacturing  Drawback  Ruling  Under 
19  U.S.C  1313(a)  and  1313(b) 
(Combination). 

III.  Format  for  Application  ibr  Specific 

Manufacturing  Drawback  Ruling  Under 
19  U.S.C  1313(b). 

IV.  Format  for  Application  for  Specific 

Manubcturing  Drawback  Ruling  Under 
19  U.S.C  1313(d). 

V.  Format  for  Application  for  Specific 

Manufiictiuing  Drawback  Ruling  Under 
19  U.S.C.  1313(g). 

I.  General 

These  sample  formats  for  applications  for 
specific  manufocturing  drawrback  rulings 
must  be  submitted  to  and  reviewed  and 
approved  by  Customs  Headquarters.  A 
specific  manufacturing  drawback  ruling 
consists  of  the  letter  of  approval  that  Customs 
issues  to  the  applicant,  a  synopsis  of  which 
is  published  in  the  Customs  Bulletin,  as 
provided  in  19  CFR  191.8.  In  these 
application  formats,  remarks  in  parentheses 
and  footnoted  are  for  explanatory  purposes 
only  and  should  not  be  copied.  Other 
material  should  be  quoted  directly  in  the 
applications. 

n.  Format  for  Application  for  Specific 
Manufactnriag  Drawbadc  Ruling  Under  19 
U.S.C  1313(a)  and  1313(b)  (Combination). 

COMPANY  LETTERHEAD  (Optional) 

U.S.  Customs  Service,  Duty  and  Refund 

Determination  Branch,  1300 

Pennsylvania  Avenue,  N.W., 

Washington,  D.C.  20229. 
Dear  Sir:  We,  (Applicant's  Name),  a  (State, 
e.g.  Delaware)  corporation  (or  other  describeid 


entity)  submit  this  application  for  a  specific 
manufacturing  drawback  ruling  that  our 
manufiKturing  operations  qualify  for 
drawback  under  title  19,  United  States  Code, 
§S  1313  (a)  &  (b),  and  part  191  of  the  Customs 
Regulations.  We  request  that  the  Customs 
Service  authorize  drawback  on  the  basis  of 
this  application. 

NAME  AND  ADDRESS  AND  IRS  NUMBER 
(WITH  SUFFDC)  OF  APPUCANT 

(Section  191.8(a)  of  the  Customs 
Regulations  provides  that  each  manufurturer 
or  producer  of  articles  intended  for 
exportation  with  the  benefit  of  drawback 
shall  apply  for  a  specific  manufocturing 
drawback  ruling,  unless  operating  under  a 
general  manufacturing  drawback  ruling 
under  §  191.7  of  the  Customs  Regulations. 
Customs  will  not  approve  an  application 
which  shows  an  unincorporated  division  or 
company  as  the  applicant  (see  §  191.8(a)).) 
LOCATION  OF  FACTORY 

(Give  the  address  of  the  factory(s)  where 
the  process  of  manufacture  or  production 
will  take  place.  If  the  factory  is  a  different 
legal  entity  from  the  applicant,  so  state  and 
indicate  if  operating  under  an  Agent's  general 
manufacturing  drawback  ruling.) 

PERSONS  WHO  WILL  SIGN  DRAWBACK 
DOCUMENTS 

(List  persons  legally  authorized  to  bind  the 
corporation  who  will  sign  drawback 
documents.  Section  191.6  of  the  Customs 
Regulations  permits  only  the  president,  vice- 
president,  secretary,  treasurer,  or  any 
employee  legally  authorized  to  bind  the 
corporation  to  sign  for  a  corporation.  In 
addition,  a  person  within  a  business  entity 
with  a  Customs  power  of  attorney  for  the 
company  may  sign.  A  Customs  power  of 
attorney  may  also  be  given  to  a  licensed 
Customs  broker.  This  heading  should  be 
changed  to  Names  of  Partners  or  Proprietor 
in  the  case  of  a  partnership  or  sole 
proprietorship,  respectively  (see  footnote  at 
end  of  this  sample  format  for  persons  who 
may  sign  applications  for  specific 
manufecturing  drawback  rulings).) 


CUSTOMS  OFHCE  WHERE  DRAWBACK 
CLAIMS  WILL  BE  HLED 

(The  8  ofiices  where  drawback  claims  can  be 
filed  are  located  at  Boston,  MA;  New  York. 
NY;  Miami.  FL;  New  Orleans,  LA;  Houston, 
TX;  Long  Beach.  CA;  Chic^o,  IL;  San 
Francisco.  CA) 

(An  original  application  and  two  copies  must 
be  filed.  If  the  applicant  intends  to  file 
drawback  claims  at  more  than  one  drawback 
office,  one  additional  copy  of  the  api^ication 
must  be  furnished  tor  each  additional  office 
indicated.) 

GENERAL  STATEMENT 

(The  following  questions  must  be  answered:) 

1.  Who  will  be  the  importer  of  the 
designated  merchandise? 

(If  the  applicant  will  not  always  be  the 
importer  of  the  designated  merchandise,  does 
the  applicant  understand  its  obligations  to 
obtain  the  appropriate  certificates  of  delivery 
(19  CFR  191.10),  certificates  of  manufacture 
and  delivery  (19  CFR  191.24),  at  both?) 

2.  Will  an  agent  be  used  to  process  the 
designated  or  the  substituted  merchandise 
into  articles? 

(If  an  agent  is  to  be  used,  the  applicant  must 
state  it  will  comply  with  T.D.'s  55027(2)  and 
55207(1]  and  §  191.9.  as  applicable,  and  that 
its  agent  will  submit  a  letter  of  notification 
of  intent  to  operate  under  the  general 
manufacturing  drawback  ruling  tor  agents 
(see  §  191.7  and  Appendix  A)  or  an 
application  for  a  specific  manufacturing 
drawback  ruling  (see  §  191.8  and  diis 
Appendix  B).) 

3.  Will  the  applicant  be  the  exporter? 

(If  the  applicant  will  not  be  the  exporter  in 
every  case  but  will  be  the  claimant,  the 
manufactiuvr  must  state  that  it  will  reserve 
the  right  to  claim  drawback  with  the 
knowledge  and  written  consent  of  the 
exporter  (19  CFR  191.82).) 
(Since  the  permission  to  grant  use  of  the 
accelerated  payment  procedure  rests  with  the 
Customs  office  with  which  claims  will  be 
filed,  do  not  include  any  reference  to  that 
procedure  in  this  application.) 


PROCEDURES  UNDER  SECTION  1313(b)  (PARALLEL  COLUMNS-'SAME  KIND  AND  QUALITY") 


IMPORTED  MERCHANDISE  OR  DRAWBACK  PRODUCTS'  TO  BE 
DESIGNATED  AS  THE  BASIS  FOR  DRAWBACK  ON  THE  EX 
PORTED  PRODUCTS 

1. 
2. 
3. 


DUTY-PAID,  DUTY-FREE  OR  DOMESTIC  MERCHANDISE  OF  THE 
SAME  KIND  AND  QUALITY  AS  THAT  DESIGNATED  WHICH 
WILL  BE  USED  IN  THE  PR(X)UCTION  OF  THE  EXPORTED 
PRODUCTS. 

1. 

2. 

3. 

"hI.^c'H^?-  P™!^"'^  ^  ^,'?!!foPu'?^4?^^  ^  *!  "?"^'^  ^^^^^  »°  accordance  with  the  drawback  law  and  regulations.  Such  prtxlucts  have 
dise )  °  131 3lb).  They  may  be  designated  as  the  basis  for  drawback  and  also  may  be  d^med  to  be  dorawtic  menW 


(Following  the  items  listed  in  the  parallel 
columns,  a  statement  will  be  made,  by  the 
applicant,  that  affirms  the  "same  kind  and 
quality"  of  the  merchandise.  This  statement 
should  be  included  in  the  application  exactly 
as  it  is  stated  below:) 

The  imported  merchandise  which  we  will 
designate  on  our  claims  will  be  so  similar  in 
quality  to  the  merchandise  used  in  producing 
the  exported  articles  on  which  we  claim 


drawback  that  the  merchandise  used  would, 
if  imported,  be  subject  to  the  same  rate  of 
duty  as  the  imported  designated 
merchandise. 

Fluctuations  in  the  market  value  resulting 
from  factors  other  than  quality  will  not  affect 
the  drawback. 

(In  order  to  successfully  claim  drawback  it  is 
necessary  to  prove  that  the  duty-paid,  duty- 
free or  domestic  merchandise  which  is  to  be 


substituted  for  the  imported  merchandise  is 
the  "same  kind  and  quality".  "Same  kind 
and  quality"  does  not  necessarily  mean  that 
the  merchandise  is  identical.  It  does  mean 
that  the  merchandise  is  of  the  same  nature  or 
character  ("same  kind")  and  that  the 
merchandise  to  be  substituted  is 
interchangeable  with  the  imported 
merchandise  with  little  or  no  change  in  the 
manu&cturing  process  to  produce  the  same 
exported  article  ("same  quality").  In  order  to 
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enable  Customs  to  nile  on  "same  kind  and 
quality",  the  application  must  include  a 
detailed  description  of  the  designated 
imported  merchandise  and  of  the  substituted 
duty-paid,  duty-free  or  domestic 
merchandise  to  be  used  to  produce  the 
exported  articles.) 

(It  is  essential  that  all  the  cluncteristics 
which  determine  the  quality  of  the 
merchandise  are  provided  in  the  application 
in  order  to  substantiate  that  the  merchandise 
meets  the  "same  kind  and  quality"  statutory 
requirement.  These  characteristics  should 
clearly  distinguish  merchandise  of  difierent 
qualities.  For  example,  USDA  standards; 
FDA  standards;  industry  standards,  e.g., 
ASTM;  concentration;  specific  gravity, 
purity;  luster;  melting  point,  boiling  point; 
odor,  color,  grade;  type;  hardness;  brittleness; 
etc.  Note  that  these  are  only  a  faw  examples 
of  characteristics  and  that  each  kind  of 
merchandise  has  its  awn  set  of  spedikations 
that  characterizes  its  quality.  If  specifications 
are  given  with  a  minimum  value,  be  sure  to 
include  a  maximimi  value.  The  converse  is 
also  true.  Often  characteristics  are  given  to 
Customs  on  attached  specification  sheets. 
These  specifications  should  not  include 
Material  Safety  Data  sheets  or  other 
descriptions  of  the  merchandise  that  do  not 
contribute  to  the  "same  kind  and  quality" 
determination.  When  the  merchandise  is  a 
chemical,  state  the  chemical's  generic  name 
as  well  as  its  trade  name  plus  any  generally 
recognized  identifying  number,  e.g.  CAS 
number.  Color  Index  Number,  etc.) 
(In  order  to  expedite  the  specific 
manufacturing  drawback  ruling  process,  it 
will  be  helpful  if  you  provide  copies  of 
technical  standards/specifications 
(particularly  industry  standards  such  as 
ASTM  standards)  referred  to  in  your 
application.) 
(The  descriptions  of  the  "same  kind  and 

auality"  merchandise  should  be  formatted  in 
le  parallel  columns.  The  left-hand  column 
will  consist  of  the  name  and  specifications  of 
the  designated  imported  merchandise  under 
the  heading  set  forth  above.  The  right-hand 
column  will  consist  of  the  name  and 
specifications  for  the  duty-paid,  duty-free  or 
domestic  merchandise  under  the  heading  set 
forth  above.) 

EXPORTED  ARTICLES  ON  WHICH 
DRAWBACK  WILL  BE  CLAIMED 

(Name  each  article  to  be  exported.  When  the 
identity  of  the  product  is  not  clearly  evident 
by  its  name  state  what  the  product  is,  e.g., 
a  herbicide.  There  must  be  a  match  between 
each  article  described  under  the  PROCESS 
OF  MANUFACTURE  OR  PRODUCHON 
section  below  and  each  article  listed  here.) 

PROCESS  OF  MANUFACTURE  OR 
PRODUCTION 

(Drawback  under  $  1313(b)  is  not  allowable 
except  where  a  manufacture  or  production 
exists.  Manufacture  or  production  is  defined, 
for  drawback  purposes,  in  §  191. 2(q).  In  order 
to  obtain  drawback  under  §  1313(b),  it  is 
essential  for  the  applicant  to  show  use  in 
manufacture  or  proiduction  by  giving  a 
thorough  description  of  the  manufacturing 
process.  This  description  should  include  the 
name  and  exact  condition  of  the  merchandise 
listed  in  the  Parallel  Columns,  a  complete 


explanation  of  the  processes  to  which  it  is 
subjected  in  this  country,  the  effect  of  such 
processes,  the  name  and  exact  description  of 
the  finished  article,  and  the  use  for  which  the 
finished  article  is  intended.  When  applicable, 
^ve  equations  of  the  chemical  reactions.  The 
attachment  of  a  flow  chart  in  addition  to  the 
description  showing  the  manufacturing 
process  is  an«xceilent  means  of  illustrating 
whether  or  not  a  manufacture  or  production 
has  occxirred.  Flow  charts  can  clearly 
illustrate  if  and  at  what  point  during  the 
manufacturing  process  by-products  and 
wastes  are  geoerated.) 

(This  section  should  confain  a  description  of 
the  process  by  which  each  item  of 
merchandise  listed  in  the  parallel  columns 
above  is  used  to  make  or  produce  every 
article  that  is  to  be  exported.) 

MULTIPLE  PRODUCTS 

1.  Relative  Values 

(Some  processes  result  in  the  separation  of 
the  merchandise  used  in  the  same  operation 
into  two  or  more  products.  List  all  of  the 
products.  State  thiat  you  will  record  the 
market  value  of  each  product  at  the  time  it 
is  first  separated  in  the  manufacturing 
process.  If  this  section  is  not  applicable  to 
you,  then  sttfe  so.) 

(Drawback  law  mandates  the  assigmnent  of 
relative  values  when  two  or  more  products 
necessarily  ve  produced  concurrently  in  the 
same  operation.  For  instance,  the  refining  of 
flaxseed  necessarily  produces  linseed  oil  and 
linseed  husks  (animal  feed),  and  drawback 
must  be  distributed  to  each  product  in 
accordance  %^th  its  relative  value.  However, 
the  voluntary  election  of  a  steel  fabricator,  for 
instance,  to  use  part  of  a  lot  of  imfwrted  steel 
to  produce  automobile  doors  and  part  of  the 
lot  to  produce  automobile  fenders  does  not 
call  for  relative  value  distribution.) 
(The  relative  value  of  a  product  is  its  value 
divided  by  the  total  value  of  all  products, 
whether  or  not  exported.  For  example.  100 
gallons  of  drawback  merchandise  are  used  to 
produce  lOO  gallons  of  products,  including 
60  gallons  of  product  A,  20  gallons  of 
product  B,  and  20  gallons  of  product  Q  At 
the  time  of  separation,  the  unit  values  of 
products  A.  B,  and  C  are  S5,  $10,  and  S50 
respectively.  The  relative  value  of  product  A 
is  $300  divided  by  $1500  or  '/S.  The  relative 
value  of  B  is  Vis  and  of  product  C  is  Vi, 
calculated  in  the  same  manner.  This  means 
that  '/S  of  the  drawback  product  payments 
will  be  distributed  to  product  A,  Vis  to 
product  B,  and  Vi  to  product  Q) 
(Drawback  is  allowable  on  exports  of  any  of 
multiple  products,  but  is  not  allowable  on 
exports  of  valuable  waste.  In  making  this 
distinction  between  a  product  and  valuable 
waste,  the  applicant  should  address  the 
following  significant  elements:  (1)  the  nature 
of  the  material  of  which  the  residue  is 
composed;  (2)  the  value  of  the  residue  as 
compared  to  the  value  of  the  principal 
manufactured  product  and  the  raw  material; 
(3)  the  use  to  which  it  is  put;  (4)  its  status 
under  the  t«iff  laws,  if  imported;  (5)  whether 
It  is  a  commodity  recognized  in  commerce; 
(6)  whether  it  must  be  subjected  to  some 
process  to  make  it  saleable.) 


2.  Producibility 

(Some  processes  result  in  the  separation  of 
fixed  proportions  of  each  product,  while 
other  processes  afford  the  opportunity  to 
increase  or  decrease  the  proportion  of  each 
product  An  example  of  the  latter  is 
petroleimi  refining,  where  the  refiner  has  the 
option  to  increase  or  decrease  the  production 
of  one  or  more  pttxhicts  relative  to  the  others. 
State  under  this  heading  whether  you  can  or 
cannot  vary  the  proportionate  quantity  of 
each  product.) 

(The  MULTIPLE  PRODUCTS  section  consists 
of  two  sub-sections:  Relative  Values  and 
Producibility.  If  multiple  products  do  not 
result  fiom  your  operation  state  "Not 
Applicable"  for  the  entire  section.  If  multiple 
products  do  result  fiom  your  operation 
Relative  Values  will  always  apply.  However, 
Producibility  may  or  may  not  apply.  If 
Producibility  does  not  apply  to  your  multiple 
product  operation  state  "Not  Applicable"  for 
this  sub-sectionj 
WASTE  I 

(Many  processes  result  in  residue  materials 
which,  for  drawback  purposes,  are  treated  as 
wastes.  Describe  any  residue  materials  which 
you  believe  should  be  so  treated.  If  no  waste 
results,  include  a  positive  statement  to  that 
effect  under  this  heading.) 
(If  waste  occurs,  state:  (1)  whether  or  not  it 
is  recovered,  (2)  whether  or  not  it  is 
valueless,  and  (3)  what  you  do  with  it  This 
information  is  required  whether  claims  are 
made  on  a  "used  in"  or  "appearing  in"  basis 
and  regardless  of  the  amoimt  of  waste 
incurred.) 

(Irrecoverable  wastes  are  those  consisting  of 
materials  which  are  lost  in  the  process. 
Valueless  wastes  are  those  which  may  be 
recovered  but  have  no  value.  These 
irrecoverable  and  valueless  wastes  do  not 
reduce  the  drawback.claim  provided  the 
claim  is  based  en  the  quantity  of  imported 
material  used  in  manulacturing.  If  the  claim 
is  based  upon  the  quantity  of  imported 
merchandise  appearing  in  the  exported 
article,  irrecoverable  and  valueless  waste  will 
cause  a  reduction  in  the  amount  of 
drawback.) 

(Valuable  wastes  are  those  recovered  wastes 
.  which  have  a  value  either  for  sale  or  for  use 
in  a  different  manufacturing  process. 
However,  it  should  be  noted  that  this 
standard  applies  to  the  entire  industry  and  is 
not  a  selection  on  your  part  An  option  by 
you  not  to  choose  to  sell  or  use  the  waste  in 
some  different  operation  does  not  make  it 
valueless  if  another  manufacturer  can  use  the 
waste.  State  whM  you  do  with  the  waste.  If 
you  have  to  pay  someone  to  get  rid  of  it,  or 
if  you  have  buyers  for  the  waste,  you  must 
state  so  in  your  application  regutiless  of 
what  "Basis"  you  are  using.) 
(If  you  recover  valuable  waste  and  if  you 
choose  to  claim  on  the  basis  of  the  quantity 
of  imported  or  substituted  merchandise  used 
in  producing  the  exported  articles  (less 
valuable  waste),  state  that  you  will  keep 
records  to  estaUish  the  quantity  and  value  of 
the  waste  recovered.  See  "Basis  of  Claim  for 
Drawback"  section  below.) 

STOCK  IN  PROCESS 

(Some  processes  result  in  another  type  of 
residuu  material,  namely,  stock  in  process. 
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which  affects  the  allowance  of  drawback. 
Stock  in  process  may  exist  when  residual 
material  resulting  from  a  manufacturing  or 
processing  operation  is  reintroduced  into  a 
subsequent  manufacturing  or  processing 
operation;  e.g.,  trim  pieces  firom  a  cast  article. 
The  effect  of  stock  in  firocess  on  a  drawback 
claim  is  that  the  amount  of  drawback  for  the 
period  in  which  the  stock  in  process  was 
withdrawn  from  the  manufacturing  or 
processing  operation  (or  the  manufactured 
article,  if  manufacturing  or  processing 
periods  are  not  used)  is  reduced  by  the 
quantity  of  merchandise  or  drawback 
products  used  to  produce  the  stock  in 
process  if  the  "used  in"  or  "used  in  less 
valuable  waste"  methods  are  used  (if  the 
"appearing  in"  method  is  used,  there  will  be 
no  effect  on  the  amount  of  drawback),  and 
the  quantity  of  merchandise  or  drawback 
products  used  to  produce  the  stock  in 
process  is  added  to  the  merchandise  or 
drawback  products  used  in  the  subsequent 
manufacturing  or  production  period  (or  the 
subsequently  produced  article)). 
(If  stock  in  process  occurs  and  claims  are  to 
be  based  on  stock  in  process,  the  application 
must  include  a  statement  to  that  effect.  The 
application  must  also  include  a  statement 
that  merchandise  is  considered  to  be  used  in 
manufacture  at  the  time  it  was  originally 
processed  so  that  the  stock  in  process  will 
not  be  included  twice  in  the  computation  of 
the  merchandise  used  to  manufacture  the 
finished  articles  on  which  drawback  is 
claimed.) 

TRADEOFF 

(If  an  applicant  proposes  to  use  tradeoff  (19 
CFR  191.11),  the  applicant  should  so  state 
and  the  applicant  should  describe  the 
contractual  arrangement  between  the 
applicant  and  its  partner  for  tradeofl  The 
person  claiming  drawback  under  the  tradeoff 
provision  has  the  burden  of  establishing 
compliance  with  the  law  and  regulations.  In 
this  regard,  the  terms  of  a  written  contract  are 
always  easier  to  establish  than  those  of  an 
oral  contract.) 

LOSS  OR  GAIN  (Separate  and  distinct  from 
WASTE) 

(Some  manufacturing  processes  result  in  an 
intangible  loss  or  gain  of  the  net  weight  or 
measurement  of  the  merchandise  used.  This 
loss  or  gain  is  caused  by  atmospheric 
conditions,  chemical  reactions,  or  other 
factors.  State  the  approximate  usual 
percentage  or  quantity  of  such  loss  or  gain. 
Note  that  percentage  values  will  be 
considered  to  be  measured  "by  weight" 
unless  otherwise  specified.  Loss  or  gain  does 
not  occur  during  all  manufacturing 
processes.  If  loss  or  gain  does  not  apply  to 
your  manufacturing  process,  state  "Not 
Applicable.") 

PROCEDURES  AND  RECORDS 

MAINTAINED 

We  will  maintain  records  to  establish: 

1.  The  identity  and  specifications  of  the 
merchandise  we  designate; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 


merchandise  ^  we  used  to  produce  the 
exported  articles; 

3.  That,  within  3  years  after  receiving  it  at 
our  factory,  we  used  the  designated 
merchandise  to  produce  articles.  During  the 
same  3-year  period,  we  produced  ^  the 
exported  articles. 

We  realize  that  to  obtain  drawback  the 
claimant  must  establish  that  the  completed 
articles  were  exported  within  5  years  after 
the  importation  of  the  imported  merchandise. 
Our  records  establishing  our  compliance 
with  these  requirements  will  be  available  for 
audit  by  Customs  during  business  hours.  We 
understand  that  drawback  is  not  payable 
without  proof  of  compliance. 

INVENTORY  PROCEDURES 

(Describe  your  inventory  records  and  state 
how  those  records  will  meet  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.C.  1313(b)  and  part  191  of  the  Customs 
Regulations  as  discussed  under  the  heading 
PROCEDURES  AND  RECORDS 
MAINTAINED.  To  insure  compliance  the 
following  areas,  as  applicable,  should  be 
included  in  your  discussion:) 
RECEIPT  AND  STORAGE  OF  DESIGNATED 

MERCHANDISE 
RECORDS  OF  USE  OF  DESIGNATED 

MERCHANDISE 
BILLS  OF  MATERL\LS 
MANUFACTURING  RECORDS 
WASTE  RECORDS 

RECORDS  OF  USE  OF  DUTY-PAID,  DUTY- 
FREE OR  DOMESTIC  MERCHANDISE  OF 
THE  REQUIRED  SAME  KIND  AND 
QUALITY  WITHIN  YEARS  AFTER  THE 
RECEIPT  OF  THE  DESIGNATED 
MERCHANDISE 
HNISHED  STOCK  STORAGE  RECOMJS 
SHIPPING  RECORDS 
(Proof  of  time  frames  may  be  specific  or 
inclusive,  e.g.  within  120  days,  but  specific 
proof  is  preferable.  Separate  storage  and 
identification  of  each  article  or  lot  of 
merchandise  usually  will  f)ermit  sp>ecific 
proof  of  exact  dates.  Proof  of  inclusive  dates 
of  use,  production  or  export  may  be 
acceptable,  but  in  such  cases  it  is  well  to 
describe  very  specifically  the  data  you  intend 
to  use  to  establish  each  legal  requirement, 
thereby  avoiding  misunderstandings  at  the 
time  of  audit.) 

(If  you  do  not  describe  the  inventory  records 
that  you  will  use,  a  statement  that  the  legal 
requirements  will  be  met  by  your  inventory 
procedures  is  acceptable.  However,  it  should 
be  noted  that  without  a  detailed  description 
of  the  inventory  procedures  set  forth  in  the 
application  a  judgement  as  to  the  adequacy 
of  such  a  statement  cannot  be  made  until  a 
drawback  claim  is  verified.  Approval  of  this 
application  for  a  specific  manufacturing 
drawback  ruling  merely  constitutes  approval 
of  the  ruling  application  as  submitted;  it  does 
not  constitute  approval  of  the  applicant's 
record  keeping  procedures  if,  for  example, 
those  procedures  are  merely  described  as 
meeting  the  legal  requirements,  without 


^  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  this  sentence  ^ould  read 
"appearing  in  the  exported  articles  we  produce." 

'  The  date  of  production  is  the  date  an  article  is 
completed. 


specifically  stating  how  the  requirements 
will  be  met.  Drawback  is  not  payable  without 
proof  of  compliance.) 

BASIS  OF  CLAIM  FOR  DRAWBACK 

(There  are  three  different  bases  that  may  be 
used  to  claim  drawback:  (1)  Used  in;  (2) 
Appearing  In;  and  (3)  Used  less  Valuable 
Waste] 

(The  "Used  In"  basis  may  be  employed  only 
if  there  is  either  no  waste  or  valueless  or 
unrecovered  waste  in  the  operation. 
Irrecoverable  or  valueless  waste  does  not 
reduce  the  amount  of  drawback  when  claims 
are  based  on  the  "Used  In"  basis.  Drawback 
is  payable  in  the  amount  of  99  percent  of  the 
duty  paid  on  the  quantity  of  imported 
material  designated  as  the  basis  for  the 
allowance  of  drawback  on  the  exported 
articles.  The  designated  quantity  may  not 
exceed  the  quantity  of  material  actually  used 
in  the  manufacture  of  the  exported  articles.) 
(For  example,  if  100  pounds  of  material, 
valued  at  $1.00  per  pwund,  were  used  in 
manufacture  resulting  in  10  poimds  of 
irrecoverable  or  valueless  waste,  the  10 
pounds  of  irrecoverable  or  valueless  waste 
would  not  reduce  the  drawback.  In  this  case 
drawback  would  be  payable  on  99%  of  the 
duty  paid  on  the  100  pounds  of  designated 
material  used  to  produce  the  ex{x>rted 
articles.) 

(The  "Appearing  In"  basis  may  be  used 
regardless  of  whether  there  is  waste.  If  the 
"Appearing  in"  basis  is  used,  the  claimant 
does  not  need  to  keep  records  of  waste  and 
its  value.  However,  the  manufacturer  must 
establish  the  identity  and  quantity  of  the 
merchandise  app>earing  in  the  exported 
product  and  provide  this  information.  Waste 
reduces  the  amount  of  drawback  when 
claims  are  made  on  the  "Appearing  In"  basis. 
Drawback  is  payable  on  99  percent  of  the 
duty  paid  on  the  quantity  of  material 
designated,  which  may  not  exceed  the 
quantity  of  eligible  material  that  appears  in 
the  exported  articles.  "Appearing  In"  may 
not  be  used  if  multiple  products  are 
involved.) 

(Based  on  the  previous  example,  drawlMck 
would  be  payable  on  the  90  pounds  of 
merchandise  which  actually  went  into  the 
exported  product  (appearing  in)  rather  than 
the  100  pounds  used  in  as  set  forth 
previously.) 

(The  "Used  Less  Valuable  Waste"  basis  may 
be  employed  when  the  manufacturer  recovers 
valuable  waste,  and  keeps  records  of  the 
quantity  and  value  of  waste  from  each  lot  of 
merchandise.  The  value  of  the  waste  reduces 
the  amount  of  drawback  when  claims  are 
based  on  the  "Used  Less  Valuable  Waste" 
basis.  When  valuable  waste  is  incurred,  the 
drawback  allowance  on  the  exported  article 
is  based  on  the  duty  paid  on  the  quantity  of 
merchandise  used  in  the  manufacture, 
reduced  by  the  quantity  of  such  merchandise 
which  the  value  of  the  waste  would  replace. 
Thus  in  this  case,  drawback  is  claimed  on  the 
quantity  of  eligible  material  actually  used  to 
produce  the  exported  product,  less  the 
amount  of  such  material  which  the  value  of 
the  waste  would  replace.  Note  section 
191.26(c)  of  the  Customs  Regulations.) 
(Based  on  the  previous  examples,  if  the  10 
pounds  of  waste  had  a  value  of  $.50  per 


UMI 


poimd,  then  the  10  pounds  of  warte,  favrlng 
a  total  value  of  S5:00,  would  be  e^vahot 
in  value  to  5  pounds  of  the  desigosled 
material.  Thus  the  value  of  the  waste  would 
replace  5  pounds  of  the  metchandise  used, 
and  drawback  is  payable  on  M  percent  of  the 
duty  paid  on  the  95  pounds  of  imported 
material  designated  as  the  basis  far  the 
allowance  of  drawback  cm  the  eaqxnted 
article  rather  than  on  die  100  poinnds  "Used 
In"  or  the  StO  pounds  "Appearing  In"  as  set 
forth  in  the  above  examples.] 

(Two  methods  exist  for  the  manufacturer  to 
show  the  quantity  of  material  used  or 
appearing  in  the  exported  article:  (1) 
Schedule  or  (2)  Abstract) 
(A  "schedule"  shows  the  quantity  of  material 
used  in  producing  each  unit  of  product  The 
schedule  method  is  usually  employed  when 
a  standard  line  of  merchandise  is  being 
produced  according  to  fixed  formulas.  Some 
schedules  will  show  the  quantity  of 
merchandise  used  to  manufacture  or  produce 
each  article  and  others  will  show  the 
quantity  appearing  in  each  finished  article. 
Schedules  may  be  prepared  to  show  the 
quantity  of  merchandise  eidier  on  the  basis 
of  percentages  or  by  actual  weights  and 
measurements.  A  schedule  detnmines  the 
amount  that  will  be  needed  to  produce  a  unit 
of  product  before  the  material  is  actually 
used  in  production;) 

(An  "abstract"  is  the  summary  of  the  records 
(which  may  be  set  forth  on  Customs  Form 
7551)  which  shows  the  total  quantity  used  in 
producing  all  products  during  the  period 
covered  by  the  abstract.  The  abstract  loc^  at 
a  duration  of  time,  for  instance  3  months,  in 
which  the  quantity  of  material  has  been  used. 
An  abstract  looks  back  on  bow  much  material 
was  actually  used  after  a  production  period 
has  been  completed.) 
(An  applicant  who  foils  to  indicate  the 
"schedule"  choice  must  base  his  claims  on 
the  "abstract"  method.  State  which  Basis  and 
Method  you  will  use.  An  example  of  Used  In 
by  Schedule  follows:) 

We  shall  claim  diawl)ack  on  the  quantity 
of  (specify  material)  used  in  manufocturing 
(exported  article)  according  to  the  schedule 
set  forth  below. 

(Section  191.8(f)  of  the  Customs  Regulations 
requires  submission  of  the  schedule  with  the 
application  for  a  specific  manufecturing 
drawback  ruling.  An  applicant  who  desires  to 
file  supplemental  schedules  with  the 
drawback  office  whenever  there  is  a  diange 
in  the  quantity  or  material  used  should  state:) 
We  request  permission  to  file  supplemental 
schedules  with  the  drawback  office  covering 
changes  in  the  quantities  of  material  used  to 
produce  the  exported  articles,  or  different 
styles  or  capacities  of  containers  of  such 
exported  merchandise. 
(Neither  the  "Appearing  In"  basis  nor  the 
"schedule"  memod  for  claiming  drawback 
may  be  used  where  the  relative  value 
procedure  is  required.) 

PROCEDURES  UNDER  SECTION  1313(a) 

IMPORTED  MERCHANDISE  OR 
DRAWBACK  PRODUCTS  USED  UNDER 
1313(a) 

(List  the  imparted  merchandise  or  drawback 
products) 


EXPORTED  ARTICLES  ON  WHICH 
DRAWBACK  WILL  BE  CLAIMED 

(Name  each  article  to  be  exported.  Wiien  the 
identity  of  tbe  product  is  not  clearly  evident 
by  its  name  tfate  what  the  product  is,  e.g., 
a  herbicide.  There  must  be  a  match  between 
each  article  described  under  the  PROCESS 
OF  MANUFACTURE  AND  PRODUCTION 
section  below  and  each  article  listed  here.) 
Hf  die  raarchendise  used  imder  $  1313(a)  is 
mM  also  used  mder  §  1313(b),  the  sections 
entiUed  PROCESS  OF  MANUFACHURE  OR 
PRODUCTI(»4.  BY-PRODUCTS,  LOSS  OR 
GAIN,  and  STOCK  IN  PROCESS  should  be 
included  hue  to  cover  merchandise  used 
under  $  1313(a).  However,  if  the  merchandise 
used  under  Sl313(a)  is  also  used  imder 
$  1313(b)  these  sections  need  not  be  repeated 
unless  they  differ  in  some  way  bom  the 
§  1313(b)  descriptions.) 

PROCEDURES  AND  RECORDS 
MAINTAINBD 

We  will  maintain  records  to  establish: 

1.  That  the  exported  articles  on  which 
drawback  is  claimed  vme  produced  with  the 
use  of  the  inqportsd  merchandise,  and 

2.  The  quantity  of  imported  merchandise  * 
we  used  in  producing  the  exported  articles 

We  realize  that  to  obtain  drawback  the 
clainumt  must  establish  that  the  con^leted 
articles  were  exported  within  5  years  after 
importation  of  the  imported  merchandise. 
We  understand  that  drawback  is  not  payable 
without  proof  of  compliance. 

INVENTORY  PROCEDURES 

(This  section  must  be  completed  separately 
from  that  set  forth  under  die  §  1313(b) 
portion  of  your  application.  The  legal 
requirements  under^  1313(a)  differ  from 
those  under  §  1313(b).)  (Describe  your 
inventory  procedures  and  state  how  youtvill 
identify  the  imported  merchandise  from  the 
time  it  is  received  at  your  factory  until  it  is 
incorporated  in  the  articles  to  be  exported. 
Also  describe  how  you  will  identify  the 
finished  articles  from  the  time  of 
manufricture  until  shipment) 

BASIS  OF  CLAIM  FOR  DRAWBACK 

(See  section  with  this  title  for  procedures 
imder  §  1313(b).  Either  repeat  the  same  basis 
of  claim  or  use  a  different  basis  of  claim,  as 
described  above,  specifically  for  drawback 
claimed  under  §  1313(a).) 

AGREEMENTS 

The  Applicant  specifically  agrees  that  it 
will: 

1.  Operate  in  full  conformance  with  the 
terms  of  this  application  for  a  specific 
manufacturing  drawback  ruling  when 
claiming  drawback; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  ia  whole  or  in  part  upon  this 
application; 

4.  Keep  this  application  current  by 
reporting  promptly  to  the  drawback  office 


which  liquidates  its  claims  any  changes  in 
the  number  or  locattons  of  its  offices  m 
factories,  the  corporate  name,  the  persons 
who  vrill  sign  daawback  documents,  the  basis 
of  claim  usedlar  calculating  dra«»back,  the 
dedsfon  to  use  or  not  to  use  an  agent  under 
§  191.9  or  the  identity  of  an  agent  under  that 
section,  the  drawback  office  where  claims 
will  be  filed  under  the  ruling,  or  the 
corporate  organization  by  succession  or 
reincorporation; 

5.  Keep  this  application  current  by 
repwting  prom^y  to  the  Headquarters.  U.S. 
Customs  Service  all  other  changes  affecting 
information  contained  in  this  applicatton; 

6.  Keep  a  copy  of  this  application  and  the 
letter  of  approval  by  Customs  Headquarters . 
on  file  for  ready  reference  by  employees  and 
require  all  officials  and  employees  concerned 
to  familiarize  themselves  with  the  provisions 
of  this  application  and  that  letter  of  approval; 
and 

7.  Issue  instructions  to  insure  proper 
compliance  with  tide  19,  United  States  Code, 
section  1313,  part  191  of  the  Customs 
Regulations  and  this  application  and  letter  of 
approval. 

DECLARATION  OF  OFnCL\L 

I  declare  that  I  have  read  this  application 
for  a  specific  manufacturing  drawback  ruling; 
that  I  know  the  averments  and  agreements 
contained  herein  are  true  and  correct;  and 

that  my  signature  on  this day  of 

19 ,  makes  this 

application  binding  on 

(Name  of  Applicant  Corporation,  Partnership, 
or  Sole  Proprietorship) 

By»     " 

(Signature  and  Tide) 

(Print  Name) 

m.  FoimaA  for  Application  for  Specific 
Manufacturing  E^awback  Ruling  Under  19 
U.S.C  1313(b) 

COMPANY  I^TTERHEAD  (Optional) 

U.S.  Customs  Service,  Duty  md  Refund 

Determination  Branch,  1300 

Pennsylvania  Avenue,  N.W., 

Washington,  D.C.  20229. 
Dear  Sir  We,  (Applicant's  Name),  a  (State, 
e.g.  Delaware)  corporation  (or  other  described 
entity)  submit  this  application  for  a  specific 
manufacturing  drawback  ruling  that  our 
manufecturing  operations  qualify  for 
drawback  under  tide  19,  United  States  Code, 
section  1313(b),  and  part  191  of  the  Customs 
Regulations.  We  request  that  the  Customs 


''If  claims  ate  to  be  made  on  an  "appearing  In" 
basis,  tlM  remaindar  of  the  sentence  should  read 
"appearing  In  the  exported  articles  we  produce." 


'  Section  191.6(a)  requires  that  appiicatioiu  for 
specific  manu&ctariDg  drawback  rulings  be  signed 
by  any  individual  legally  authorized  to  bind  the 
person  (or  entity)  for  whom  the  application  is 
signed  or  the  ovmer  of  a  sole  proprietorship,  a  full 
partner  in  a  partnership,  or,  if  a  corporation,  the 
president,  a  vice  president  secretary,  treasurer  or 
employee  legally  authorized  to  bind  the 
corporation.  In  addition,  any  employee  of  a 
business  entity  with  a  customa  power  of  attorney 
filed  with  the  Customs  port  for  the  dra%irfaack  office 
which  will  liquidate  your  drawrback  claims  may 
sign  such  an  application,  as  may  a  licensed 
Customs  broker  with  a  Customs  power  of  attorney. 
You  should  state  in  which  Customs  port  your 
Customs  pawer(s)  of  attorney  is/are  filed. 
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Service  authorize  drawback  on  the  basis  of 
this  application. 

NAME  AND  ADDRESS  AND  IRS  NUMBER 
(WTTH  SUFFKJOF  APPLICANT 
(Section  191.8(a)  of  the  Customs  Regulations 
provideaJhat  each  manufacturer  or  producer 
of  articles  intended  for  exportation  with  the 
benefit  of  drawback  shall  apply  for  a  specific 
manubcturing  drawback  ruling,  unless 
operating  under  a  general  manu&cturing 
drawback  ruling  under  §  191.7  of  the 
Customs  Regulations.  Customs  will  not 
approve  an  application  which  sho%vs  an 
unincorporated  division  orxxxnpany  as  the 
applicant  (see  §  191.8(a)].) 

LOCATION  OF  FACTORY 

(Give  the  address  of  the  £actory(ies)  where 
the  process  of  manufacture  or  production 
will  take  place.  If  the  factory  is  a  different 
legal  entity  from  the  applicant,  so  state  and 
indicate  if  operating  under  an  Agent's  general 
manufacturing  drawback  ruling.) 

PERSONS  WHO  WILL  SIGN  DRAWBACK 
DOCUMENTS 

(List  persons  legally  authorized  to  bind  the 
corporation  who  will  sign  drawback 
docimients.  Section  191.6  of  the  Customs 
Regulations  permits  only  the  president,  vice- 
president  secretary,  treasurer,  or  any 
employee  legally  authorized  to  bind  the 


corporation  to  sign  far  a  corporation.  In 
addition,  a  person  within  a  business  entity 
with  a  Customs  power  of  attamey  for  the 
company  may  sign.  A  Customs  power  of 
attorney  may  also  be  given  to  a  licensed 
Customs-lHDker.  This  heading  should  be 
changed  to  NAMES  CM^  PARTNERS  or 
PROPRIETOR  in  the  case  of  a  partnership  or 
sole  proprietorship,  respectively  (see  footnote 
at  end  of  this  sample  format  for  persons  who 
may  sign  applications  for  specific 
manufacturing  drawback  rulings).) 

CUSTOMS  OmCE  WHERE  DRAWBACK 
CLAIMS  WILL  BE  HLED 

(The  6  ofBces  where  drawback  claims  can  be 
filed  are  located  at:  Boston,  MA;  New  York, 
NY;  Miami,  FL;  New  Orleans,  LA;  Houston, 
TX;  Long  Beach,  CA;  Chicago,  IL;  San 
Francisco,  CA) 

(An  original  application  and  two  copies  must 
be  filed.  If  the  applicant  intends  to  file 
drawback  claims  at  more  than  one  dcawback 
office,  one  additional  copy  of  the  application 
must  be  furnished  for  each  additional  office 
indicated.) 

GENERAL  STATEMENT 

(The  following  questions  must  be  answered: 

1.  Who  will  be  the  importer  of  the 
designated  merchandise? 


(If  the  applicant  will  not  always  be  the 
importer  of  the  designated  merchandise,  does 
the  applicant  understand  its  obligations  to 
obtain  the  appropriate  certificates  of  delivery 
(19  CFR  191.10),  certificates  of  manufacture 
and  delivery  (19  CFR  191.24).  or  both?) 

2.  Will  an  agent  be  used  to  process  the 
designated  or  the  substituted  merchandise 
into  articles? 

(If  an  agent  is  to  be  used,  the  applicant  must 
state  it  will  comply  with  T.D.'s  55027(2)  and 
55207(1).  and  $  191.9,  as  applicable,  and  that 
its  agent  will  submit  a  letter  of  notification 
of  intent  to  operate  under  the  general 
manufacturing  drawback  ruling  for  agents 
(see  §  191.7  and  Appendix  A),  or  an 
application  for  a  specific  manufacturing 
drawtnck  ruling  (see  §  191.8  and  this 
Appendix  B).) 

3.  Will  the  applicant  be  the  exporter? 
(If  the  applicant  will  not  be  the  exporter  in 
every  case  but  will  be  the  claimant,  the 
manufacturer  must  state  that  it  will  reserve 
the  right  to  claim  drawback  with  the 
knowledge  and  written  consent  of  the 
exporter  (19  CFR  191.82).) 

(Since  the  permission  to  grant  use  of  the 
accelerated  payment  procedure  rests  with  the 
Drawback  ofRce  with  which  claims  will  be 
filed,  do  not  include  any  reference  to  that 
procedure  in  this  application.) 


IMPORTCD  MERCHANDISE  OR  DRAWBACK  PRODUCTS '  TO  BE 
DESIGNATED  AS  THE  BASIS  FOR  I»AWBACK  ON  THE  EX- 
PORTED PRODUCTS. 

1. 
2. 
3. 


(PARALLEL  COLUMNS— "SAME  KIND  AND  QUALITY") 


DUTY-PAID,  DUTY-FREE  OR  DOMESTIC  MERCHANDISE  OP  THE 
SAME  KIND  AND  QUALITY  AS  THAT  DESIGNATED  WHICH 
WILL  BE  USED  IN  THE  PRODUCTION  OF  THE  EXPORTED 
PRODUCTS, 

1. 

2. 

3. 

••H«?uS!!?  ,^i;^^iPilf7(^i°?i,P"^"'^'5  ^^  "f'i***  ^?'l^  ^  Kcordance  with  the  drawback  law  and  regulations.  Such  products  have 
dual  status    under  §  1313(b).  They  may  be  designated  as  the  basis  for  drawback  and  also  may  be  deemed  to  be  domestic  merchandise. 


(Following  the  items  listed  in  the  parallel 
columns,  a  statement  will  be  made,  by  the 
applicant,  that  afBrms  the  "same  kind  and 
quality"  of  the  merchandise.  This  statement 
should  be  included  in  the  application  exactly 
as  it  is  stated  below:) 

The  imported  merchandise  which  we  will 
designate  on  our  claims  will  be  so  similar  in 
quality  to  the  merchandise  used  in  producing 
the  exported  articles  on  which  we  claim 
drawback  that  the  merchandise  used  would, 
if  imported,  be  subject  to  the  same  rate  of 
duty  as  the  imported  designated 
merchandise. 

Fluctuations  in  the  market  value  resulting 
from  betray  other  than  quality  will  not  afiect 
the  drawback. 

(In  order  to  successfully  claim  drawback  it  is 
necessary  to  prove  that  the  duty-paid,  duty- 
free or  domestic  merchandise  which  is  to  be 
substituted  for  the  imported  merchandise  is 
the  "same  kind  and  quality".  "Same  kind 
and  quality"  does  not  necessarily  mean  that 
the  merchandise  is  identical.  It  does  mean 
that  the  merchandise  is  of  the  same  nature  or 
character  ("same  kind")  and  that  the 
merchandise  to  be  substituted  is 
interchangeable  with  die  imported 
merchandise  with  little  or  no  change  in  the 
manufecturing  process  to  produce  the  same 


exported  article  ("same  quality").  In  order  to 
enable  Customs  to  rule  on  "same  kind  and 
quality",  the  application  must  include  a 
detailed  description  of  the  designated 
imported  merchandise  and  of  the  substituted 
duty-paid,  duty-free  or  domestic 
merchandise  to  be  used  to  produce  the 
exported  articles.) 

(It  is  essential  that  all  the  characteristics 
which  determine  the  quality  of  the 
merchandise  are  provided  in  the  application 
in  order  to  substantiate  that  the  merchandise 
meets  the  "same  kind  and  quality"  statutory 
requirement.  These  characteristics  should 
clearly  distinguish  merchandise  of  different 
qualities.  For  example,  USDA  standards; 
FDA  standards;  industry  standards,  e.g., 
ASTM;  concentration;  specific  gravity; 
purity;  luster,  melting  point,  boiling  point; 
odor;  colon  grade;  type;  hardness;  brittleness; 
etc.  Note  that  these  are  only  a  few  examples 
of  characteristics  and  that  each  kind  of 
merchandise  has  its  own  set  of  specifications 
that  characterizes  its  quality.  If  specifications 
are  given  with  a  minimum  value,  be  sure  to 
include  a  maximum  value.  The  converse  is 
also  true.  Often  characteristics  are  given  to 
Customs  on  attached  specification  sheets. 
These  specifications  should  not  include 
Material  Safety  Data  sheets  or  other 


descriptions  of  the  merchandise  that  do  not 
contribute  to  the  "same  kind  and  quality" 
determination.  When  the  merchandise  is  a 
^chemical,  state  the  chemical's  generic  name 
as  well  as  its  trade  name  plus  any  genraiUy 
recognized  identifying  number,  e.g.  CAS 
number;  Color  Index  Number,  etc.) 
(In  order  to  expedite  the  sp>ecific 
manufacturing  drawback  ruling  review 
process,  it  will  be  helpful  if  you  provide 
copies  of  technical  standards/specifications 
(particularly  industry  standards  such  as 
ASTM  standards)  referred  to  in  your 
application.) 

(The  descriptions  of  the  "same  kind  and 
quality"  merchandise  should  be  formatted  in 
the  parallel  columns.  The  left-hand  column 
will  consist  of  the  name  and  specifications  of 
the  designated  imported  merchandise  under 
the  heading  set  forth  above.  The  right-hand 
column  will  consist  of  the  name  and 
specifications  for  the  duty-paid,  duty-free  or 
domestic  merchandise  under  the  heading  set 
forth  above.) 

EXPORTED  ARTICLES  ON  WHICH 
DRAWBACK  WILL  BE  CLAIMED 

(Name  each  article  to  be  exported.  When  the 
identity  of  the  product  is  not  clearly  evident 
by  its  name  state  what  the  product  is,  e.g.. 
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a  herbicide.  There  must  be  a  match  between 
each  article  described  under  the  PROCESS 
OF  MANUFACTURE  AND  PRODUCTION 
section  below  and  each  article  listed  here.) 

PROCESS  OF  MANUFACTURE  OR 
PRODUCTION 

(Drawback  under  $  1313(b)  is  not  allowable 
except  where  a  manufacture  at  production 
exists.  Manufacture  or  production  is  defined, 
for  drawback  purposes,  in  %  191. 2(q).  In  order 
to  obtain  drawback  under  $  1313(b).  it  is 
essentia]  for  the  applicant  to  show  use  in 
manufacture  or  proiduction  by  giving  a 
thorough  description  of  the  manubcturing 
process.  This  description  should  include  the 
name  and  exact  condition  of  the  merdiandise 
listed  in  the  Parallel  Coliimns,  a  complete 
explanation  of  the  processes  to  which  it  is 
subjected  in  this  country,  the  effect  of  such 
processes,  the  name  and  exact  description  of 
the  finished  article,  and  the  use  for  which  the 
finished  article  is  intended.  When  applicable, 
give  equations  of  the  chemical  reactions.  The 
attachment  of  a  flow  chart  in  addition  to  the 
description  showing  the  manufacturing 
process  is  an  excellent  means  of  illxutrating 
whether  or  not  a  manufocture  or  production 
has  occurred.  Flow  charts  can  clearly 
illustrate  if  and  at  what  point  during  the 
manufacturing  process  by-products  aixi 
wastes  are  generated.) 

(This  section  should  contain  a  description  of 
the  process  by  which  each  item  of 
merchandise  listed  in  the  parallel  columns 
above  is  used  to  make  or  produce  every 
article  that  is  to  be  exported.) 

MULTIPLE  PRODUCTS 

1.  Relative  Values 

(Some  processes  resxilt  in  the  separation  of 
the  merchandise  used  in  the  same  operation 
into  two  or  more  products.  List  all  of  the 
products.  State  that  you  will  record  the 
market  value  of  each  product  or  by-product 
at  the  time  it  is  first  separated  in  the 
manufacturing  process.  If  this  section  is  not 
applicable  to  you,  then  state  so.) 
(Drawback  law  mandates  the  assignment  of 
relative  values  when  two  or  more  prodiKts 
necessarily  are  produced  concurrently  in  the 
same  operation.  For  instance,  the  refining  of 
flaxseed  necessarily  produces  linseed  oil  and 
linseed  husks  (animal  faed),  and  drawback 
must  be  distributed  to  each  product  in 
accordance  with  its  relative  value.  However, 
the  voluntary  election  of  a  steel  bbricatw,  for 
Instance,  to  use  part  of  a  lot  of  imparted  steel 
to  produce  automobile  doors  and  part  of  the 
lot  to  produce  autCMiiobile  fenders  does  not 
call  fat  relative  value  distribution.) 
(The  relative  value  of  a  product  is  its  value 
divided  by  the  total  value  of  all  products, 
whether  or  not  exported.  For  example,  100 
gallons  of  drawback  merchandise  are  used  to 
produce  100  gallons  of  products,  including 
60  gallons  of  product  A,  20  gallons  of 
product  B,  and  20  gallons  of  product  C  At 
the  time  of  separation,  the  unit  values  of 
products  A,  B,  and  C  are  SS,  $10,  and  $50 
respectively.  The  relative  value  of  product  A 
is  S300  divided  by  SI  500  or  'A.  The  relative 
value  of  B  is  Vis  and  of  product  C  is  Vt, 
calculated  in  the  same  manner.  This  meaas 
that  */%  of  the  drawback  product  payments 


will  be  distributed  to  product  A,  Vis  to 
product  B,  tnd  %  to  product  C.) 
(Drawback  is  allowable  on  exports  of  any  of 
multiple  products,  but  is  not  allowable  on 
exports  of  valuable  waste.  In  making  this 
distinction  between  a  product  and  valuable 
waste,  the  applicant  should  address  the 
following  significant  elements:  (1)  the  nature 
of  the  material  of  which  the  residue  is 
composed;  (2)  the  value  of  the  residue  as 
compared  to  the  value  of  the  principal 
manufactiiaed  product  and  the  raw  material; 
(3)  the  use  to  which  it  is  put;  (4)  its  status 
tmder  the  tariff  laws,  if  imported;  (5)  whether 
it  is  a  commodity  recognized  in  commerce; 
(6)  whether  it  must  be  subjected  to  some 
process  to  make  it  saleable.) 

2.  Producitnlity 

(Some  prooesses  result  in  the  separation  of 
fixed  proportions  of  each  product,  while 
other  processes  afford  the  opportunity  to 
increase  or  decrease  the  proportion  of  each 
product  Aa  example  of  the  latter  is 
petroleum  refining,  where  the  refiner  has  the 
option  to  increase  or  decrease  the  production 
of  one  or  more  products  relative  to  the  others. 
State  under  this  heading  whether  you  can  or 
cannot  vary  the  proportionate  quantity  of 
each  product.) 

(The -MULTIPLE  PRODUCTS  section  consists 
of  two  sub-eections:  Relative  Values  and 
Producibility.  If  multiple  products  do  not 
result  from  your  operation  state  "Not 
Applicable?'  for  the  entire  section.  If  multiple 
proiducts  do  result  from  your  operation 
Relative  Values  will  always  apply.  However, 
Producibility  may  or  may  not  apply.  If 
Producibility  does  not  apply  to  your  multiple 
product  operation  state  "Not  Applicable"  for 
this  sub-section.) 

WASTE 

(Many  processes  result  in  residue  materials 
which,  for  drawback  purposes,  are  treated  as 
wastes.  Describe  any  residue  materials  which 
you  believe  should  be  so  treated.  If  no  waste 
results,  indude  a  positive  statement  to  that 
effect  undsr  diis  heading.) 

(If  waste  occurs,  state:  (1)  whether  or  not  it 
is  recovered,  (2)  whether  or  not  it  is 
valueless,  and  (3)  what  you  do  with  it  This 
infbrmatioa  is  required  whether  claims  are 
made  on  a  "used  in"  or  "appearing  in"  basis 
and  regardless  of  the  amount  of  waste 
incurred.) 

(Irrecoverable  wastes  are  those  consisting  of 
materials  which  are  lost  in  the  process. 
Valueless  wastes  are  those  which  may  be 
recovered  but  have  no  value.  These 
irrecovenble  and  valueless  wastes  do  not 
reduce  the  drawback  claim  provided  the 
claim  is  based  on  the  quantity  of  imported 
material  used  in  manufacturing.  If  the  claim 
is  based  upon  the  quantity  of  imported 
merchandise  appearing  in  the  exported 
article,  irrecoverable  and  valueless  waste  will 
cause  a  reduction  in  the  unount  of 
drawback.) 

(Valuable  wastes  are  those  recovered  wastes 
which  have  a  value  either  for  sale  or  for  use 
in  a  diffsrant  manufacturing  process. 
However,  It  should  be  noted  that  this 
standard  applies  to  the  entire  industry  and  is 
not  a  sele<lion  on  your  part  An  option  by 
you  not  to  choose  to  sell  or  vise  the  waste  in 


some  different  operation  does  not  make  it 
valueless  if  another  manufocturer  can  use  the 
waste.  State  what  you  do  with  the  waste.  If 
you  have  to  pay  someone  to  get  rid  of  it,  or 
if  you  have  buyera  for  the  waste,  you  must 
state  so  in  your  application  regardless  of 
what  "Basis"  you  are  using.) 
(If  you  recover  valuable  waste  and  if  you 
choose  to  claim  on  the  basis  of  the  quantity 
of  imported  or  substituted  merchandise  used 
in  producing  the  exported  articles  less 
valuable  waste,  state  that  you  will  keep 
records  to  establish  the  quantity  and  value  of 
the  waste  recovered.  See  "Basis  of  Claim  for 
Drawback"  section  below.) 

STOCK  IN  PROCESS 

(Some  processes  result  in  another  type  of 
residual  material,  namely,  stock  in  process, 
which  affects  the  allowance  of  drawbaclc 
Stock  in  process  may  exist  when  residual 
material  resulting  from  a  manufacturing  or 
processing  operation  is  reintroduced  into  a 
subsequent  manufacturing  or  processing 
operation;  e.g.,  trim  pieces  from  a  cast  article. 
The  effect  of  stock  in  process  on  a  drawback 
claim  is  that  the  amount  of  drawback  for  the 
period  in  which  the  stock  in  process  was 
withdrawn  from  the  manufactiuing  or 
processing  operation  (or  the  manufactured 
article,  if  manufacturing  or  processing 
periods  are  not  used)  is  reduced  by  the 
quantity  of  merchandise  or  draiwback 
products  used  to  produce  the  stock  in 
process  if  the  "used  in"  or  "used  in  less 
valuable  waste"  methods  are  used  (if  the 
"appearing  in"  method  is  used,  there  will  be 
no  effect  on  the  amotmt  of  drawbsck),  and 
the  quantity  of  merchandise  or  drawback 
products  used  to  produce  the  stock  in 
process  is  added  to  die  merchandise  or 
drawback  products  used  in  the  sulnequent 
manufacturing  or  production  period  (or  the 
subsequently  produced  article)). 
(If  stock  in  process  occun  and  clakns  an  to 
be  based  on  stock  in  process,  the  application 
must  include  a  statement  to  that  eOsct  The 
application  mest  also  include  a  statement 
that  merchandise  Is  oonsidared  to  be  used  in 
manufacture  it  the  time  it  was  originally 
processed  so  that  the  stock  in  process  will 
not  be  included  twrice  in  the  computation  of 
the  merchandise  used  to  manufacture  the 
finished  articles  on  which  drawback  is 
claimed.) 
TRADEOFF 

(If  an  aiq>licaot  proposes  to  use  tradeoff  (la 
CFR  191.11),  tbe  applicant  should  so  state 
and  the  apphcBnt  should  describe  the 
contractual  artangement  between  the 
a^^licant  and  its  partner  for  tradeoffs  The 
person  claiming  (hawbeck  under  the  tradeoff 
provisions  has  the  burden  of  establishing 
compliance  with  the  law  and  regulations.  In 
this  regard,  the  terms  of  a  written  contract  are 
always  easier  to  establish  than  those  of  an 
oral  contract) 

LOSS  OR  GAIN  (SqfMTHte  and  distinct  from 
WASTE) 

(Some  manufacturing  processes  result  in  an 
intangible  loss  or  gain  of  the  net  weight  or 
measurement  of  the  merchandise  used.  This 
loss  or  gaiiris  caused  by  atmospheric 
conditions,  chemical  reactions,  or  other 
facton.  State  die  ap{»oximate  usual 
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percentage  or  quantity  of  such  loss  or  gain. 
Note  that  percentage  values  will  be 
considered  to  be  measured  "by  weight" 
unless  otherwise  specified.  Loss  or  gain  does 
not  occur  during  all  manuiiacturing 
processes.  If  loss  or  gain  does  not  apply  to 
your  manufacturing  process,  state  "Not 
Applicable.") 

PROCEDURES  AND  RECORDS 
MAINTAINED 

We  will  maintain  records  to  establish: 

1.  The  identity  and  specifications  of  the 
merchandise  we  designate; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise  '  we  used  to  produce  the 
exported  articles: 

3.  That,  within  3  years  after  receiving  it  at 
our  factory,  we  used  the  designated 
merchandise  to  produce  articles.  During  the 
same  3-year  period,  we  produced '  the 
exported  articles; 

We  realize  that  to  obtain  drawback  the 
claimant  must  establish  that  the  completed 
articles  were  exported  within  5  years  after 
the  importation  of  the  imfxuted  merchandise. 
Our  records  establishing  our  compliance 
with  these  requirements  will  be  available  for 
audit  by  Custosas  during  business  hours.  We 
understand  that  drawback  is  not  payable 
without  proof  of  onnpliance. 
INVENTORY  PROCEDURES 

(Describe  your  inventory  records  and  state 
how  those  records  will  meet  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.Q  1313(b)  and  part  191  of  the  Customs 
Regulations  as  discussed  under  the  heading 
PROCEDURES  AND  RECORDS 
MAINTAINED.  To  insure  compliance  the 
following  areas,  as  applicable,  should  be 
included  in  your  discussion:) 

RECEIPT  AND  STORAGE  OF  DESIGNATED 
MERCHANDISE 

RECORDS  OF  USE  OF  DESIGNATED 
MERCHANDISE 

BILLS  OF  MATERIALS 

MANUFACTURING  RECORDS 

WASTE  RECORDS 

RECORDS  OF  USE  OF  DUTY-PAID,  DUTY- 
FREE OR  DOMESTIC 

MERCHANDISE  OF  THE  REQUIRED  SAME 

KIND  AND  QUALITY 
WITHIN  3  YEARS  AFTER  THE  RECEIPT  OF 

THE  DESIGNATED  MERCHANDISE 
FINISHED  STOCK  STORAGE  RECORDS 
SHIPPING  RECORDS 
(Proof  of  time  &ames  may  be  specific  or 
inclusive,  e.g.  within  120  days,  but  specific 
proof  is  preferable.  Separate  storage  and 
identification  of  each  article  or  lot  of 
merchandise  usually  will  permit  specific 
proof  of  exact  dates.  Proof  of  inclusive  dates 
of  use,  production  or  export  may  be 
acceptable,  but  in  such  cases  it  is  well  to 
describe  very  specifically  the  data  you  intend 
to  use  to  establish  each  legal  requirement, 
thereby  avoiding  misunderstandings  at  the 
time  of  audit.) 


2  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  this  sentence  should  read 
"appearing  in  the  exported  articles  we  produce." 

'  The  date  of  produaion  is  the  date  an  article  is 
completed. 


(If  you  do  not  describe  the  inventory  records 
that  you  will  use,  a  statement  that  the  legal 
requirements  will  be  met  by  your  inventory 
procedures  is  acceptable.  However,  it  should 
be  noted  that  without  a  detailed  description 
of  the  inventory  procedures  set  forth  in  the 
application  a  judgement  as  to  the  adequacy 
of  such  a  statement  cannot  be  made  until  a 
drawback  claim  is  verified.  Approval  of  this 
application  for  a  specific  manufacturing 
drawback  ruling  merely  constitutes  approval 
of  the  ruling  application  as  submitted;  it  does 
not  constitute  approval  of  the  applicant's 
record  keeping  procedures  if,  for  example, 
those  procedures  are  merely  described  as 
meeting  the  legal  requirements,  without 
specifically  stating  how  the  requirements 
will  be  met  Drawback  is  not  payable  without 
proof  of  compliance.) 

BASIS  OF  CLAIM  FOR  DRAWBACK 
(There  are  three  different  bases  that  may  be 
used  to  claim  drawback:  (1)  Used  in;  (2) 
Appearing  In;  and  (3)  Used  less  Valuable 
Waste.) 

(The  "Used  In"  basis  may  be  employed  only 
if  there  is  either  no  waste  or  valueless  or 
unrecovered  waste  in  the  operation. 
Irrecoverable  or  valueless  waste  does  not 
reduce  the  amount  of  drawtnck  when  claims 
are  iMsed  on  the  "Used  In"  basis.  Drawtnck 
is  payable  in  the  amount  of  99  percent  of  the 
duty  paid  on  the  quantity  of  imported 
material  designated  as  the  t>asis  for  the 
allowance  of  drawback  on  the  exported 
articles.  The  designated  quantity  may  not 
exceed  the  quantity  of  material  actually  used 
in  the  manufacture  of  the  exported  articles.) 
(For  example,  if  100  pounds  of  material, 
valued  at  $1.00  per  poimd,  were  used  in 
manufacture  resulting  in  10  pounds  of 
inecoverable  or  valueless  waste,  the  10 
poimds  of  irrecoverable  or  valueless  waste 
would  not  reduce  the  drawl>ack.  In  this  case 
drawback  would  be  payable  on  99%  of  die 
duty  paid  on  the  100  pounds  of  designated 
material  used  to  produce  the  exported 
articles.) 

(The  "Appearing  In"  basis  may  be  used 
regardless  of  whether  there  is  waste.  If  the 
"Appearing  In"  basis  is  used,  the  claimant 
does  not  need  to  keep  records  of  waste  and 
its  value.  However,  the  manufacturer  must 
establish  the  identity  and  quantity  of  the 
merchandise  appearing  in  the  exported 
product  and  provide  this  information.  Waste 
reduces  the  amount  of  drawback  when 
claims  are  made  on  the  "Appearing  In"  basis. 
Drawl>ack  is  payable  on  99  percent  of  the 
duty  paid  on  the  quantity  of  material 
designated,  which  may  not  exceed  the 
quantity  of  eligible  material  that  appears  in 
the  exported  articles.  "Appearing  In"  may 
not  he  used  if  multiple  products  are 
involved.) 

(Based  on  the  previous  example,  drawback 
would  be  payable  on  the  90  pounds  of 
merchandise  which  actually  went  into  the 
exported  product  (appearing  in)  rather  than 
the  100  pounds  used  in  as  set  forth 
previously.) 

(The  "Used  Less  Valuable  Waste"  basis  may 
be  employed  when  the  manufacturer  recovers 
valuable  waste,  and  keeps  records  of  the 
quantity  and  value  of  waste  from  each  lot  of 
merchandise.  The  value  of  the  waste  reduces 


the  amount  of  drawtnck  when  claims  are 
based  on  the  "Used  Less  Valuable  Waste" 
basis.  When  valuable  waste  is  incurred,  tlie 
drawt>ack  allowance  on  the  exported  article 
is  based  on  the  duty  paid  on  the  quantity  of 
merchandise  used  in  the  manufacture, 
reduced  by  the  quantity  of  such  merchandise 
which  the  value  of  the  waste  would  replace. 
Thus  in  this  case,  drawt>ack  is  claimed  on  the 
quantity  of  eligible  material  actually  used  to 
produce  the  exported  product  less  the 
amount  of  such  material  which  the  value  of 
the  waste  would  replace.  Note  section 
191.26(c)  of  the  Customs  Regulations.) 
(Based  on  the  previous  examples,  if  the  10 
pounds  of  waste  had  a  value  of  S.50  per 
pound,  then  the  10  pounds  of  waste,  having 
a  total  value  of  S5.00,  would  be  equivalent 
in  value  to  5  pounds  of  the  designated 
material.  Thus  the  value  of  the  waste  would 
replace  5  pounds  of  the  merchandise  used, 
and  drawback  is  payable  on  99  percent  of  the 
duty  paid  on  the  95  pounds  of  imported 
material  designated  as  the  ttasis  fot  the 
allowance  of  drawback  on  the  expcxted 
article  rather  than  on  the  100  pounds  "Used 
In"  or  the  90  pounds  "Appearing  In"  as  set 
forth  in  the  above  examples.) 
(Two  methods  exist  for  the  manufacturer  to 
show  the  quantity  of  material  used  or 
appearing  in  the  exported  article:  (1) 
Schedule  or  (2)  Abstract) 

(A  "schedule"  shows  the  quantity  of  material 
used  in  producing  each  unit  of  product  The 
schedule  method  is  usually  employed  when 
8  standard  line  of  merchandise  is  t>eing 
produced  according  to  fixed  formulas.  Some 
schedules  will  show  the  quantity  of 
merchandise  used  to  manufacture  or  produce 
each  article  and  others  will  show  the 
quantity  appearing  in  each  finished  article. 
Schedules  may  l>e  prepared  to  show  the 
quantity  of  merchandise  either  on  the  l>asis 
of  percentages  or  by  actual  weights  and 
measurements.  A  schedule  determines  tlie 
amount  that  will  be  needed  to  produce  a  unit 
of  product  liefore  the  material  is  actually 
used  in  production;) 

(An  "abstract"  is  the  summary  of  the  records 
(which  may  be  set  forth  on  Customs  Form 
7551)  which  shows  the  total  quantity  used  in 
producing  all  products  during  the  period 
covered  by  the  at>stract.  The  abstract  looks  at 
a  duration  of  time,  for  instance  3  months,  in 
which  the  quantity  of  material  has  been  used. 
An  at>stract  looks  back  on  how  much  material 
was  actually  used  after  a  production  period 
has  been  completed.) 
[Adi  applicant  who  fails  to  indicate  the 
"schedule"  chcHce  must  liase  tiis  claims  on 
the  "abstract"  method.  State  which  Basis  and 
Method  you  will  use.  An  example  of  Used  In 
by  Schedule  would  read:) 

We  shall  claim  drawback  on  the  quantity 
of  (specify  material)  used  in  manufacturing 
(exported  article)  according  to  the  schedule 
set  forth  below. 

(Section  191.8(f)  of  the  Customs  Regulations 
requires  submission  of  the  schedule  with  the 
application  for  a  specific  manufacturing 
drawback  ruling.  An  applicant  who  desires  to 
file  supplemental  schedules  with  the 
drawl)ack  office  whenever  there  is  a  change 
in  the  quantity  or  material  used  should  state:) 
We  request  permission  to  file  supplemental 
schedules  with  the  drawback  office  covering 
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changes  in  the  quantities  of  material  used  to 
produce  the  exported  articles,  or  diSsrent 
styles  or  capacities  of  contaiiMi8  of  such 
exported  merchandise. 

(Neither  the  "Appearing  In"  basis  nor  the 
"schedule"  method  for  claiming  drawback 
may  be  used  where  the  relative  value 
procedure  is  required.) 

AGREEMENTS 

The  Applicant  spadfically  agrees  that  it 
will: 

1.  Operate  in  full  conformance  with  the 
terms  of  this  application  for  a  specific 
manufocturing  drawback  ruling  wh«n 
claiming  drawback: 

2.  Open  its  factory  and  ncmd»  far 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  tecords  and  ' 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
application; 

4.  Keep  this  application  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  at 
factories,  the  corporate  name,  the  persons 
who  will  sign  drawback  documents,  the  basis 
of  claim  used  for  calculating  drawback,  the 
decision  to  use  or  not  to  use  an  agent  under 

§  191.9  or  the  identity  of  an  agent  under  that 
section,  the  drawback  office  where  claims 
will  be  filed  under  the  ruling,  or  the 
corporate  organization  by  succession  or 
reincorporation; 

5.  Keep  this  application  current  by 
reporting  promptly  to  the  Headquarters,  U.S. 
Customs  Service  all  other  changes  affecting 
information  contained  in  this  application; 

6.  Keep  a  copy  of  this  application  and  the 
letter  of  approval  by  Customs  Headquarters 
on  file  for  ready  reference  by  employees  and 
require  all  officials  and  employees  concerned 
to  familiarize  themselves  with  the  provisions 
of  this  application  and  that  letter  of  approval; 
and 

7.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313,  part  191  of  the  Customs 
Regulations  and  this  application  and  letter  of 
approval. 

Declaration  of  Official 

I  declare  that  I  have  read  this  application 
for  a  specific  manufacturing  drawback  ruling; 
that  I  know  the  averments  and  agreements 
contained  herein  are  true  and  correct;  and 

that  my  signature  on  this day  of 

19 ,  makes  this 

application  binding  on 

(Name  of  Applicant  Corporation,  Partnerahip, 

or  Sole  Proprietorship) 

By* 


(Signature  and  Title) 


'Section  191.6(a)  requires  that  applications  for 
specific  manufacturing  drawback  rulings  t>e  signed 
by  any  individual  legally  authorized  to  bind  the 
person  (or  entity)  for  whom  the  application  is 
signed  or  the  owner  of  a  sole  proprietorship,  a  full 
panner  in  a  partnership,  or,  if  a  corporation,  the 
president,  a  vice  president,  secretary,  treasurer  or 
employee  legally  authorized  to  bind  the 
corporation.  In  addition,  any  employee  of  a 
business  entity  with  a  customs  power  of  attorney 


(Print  Name) 

IV.  Format  for  Application  for  Specific 
Manufactuiing  Drawback  Ruling  Under  19 
VS.C.  laiaid) 
COMPANY  LETTERHEAD  (Optional) 

U.S.  Customs  Service,  Duty  and  Refund 

Determination  Branch,  1300 

Penns^vania  Avenue,  N.W., 

Washington,  D.C  20229. 
Dear  Sir:  We,  (Applicant's  Name),  a  (State, 
e.g.,  Delaware)  corporation  (or  other 
described  entity)  submit  this  application  for 
a  specific  manufacturing  drawback  ruling 
that  our  manufacturing  operations  qualify  for 
drawback  under  title  19,  United  States  Code, 
section  1313(d),  and  part  191  of  the  Customs 
Regulations.  We  request  that  the  Customs 
Senrice  authorize  drawback  on  the  basis  of 
this  application. 

NAME  AND  ADDRESS  AND  IRS  NUMBER 
(WITH  SUPFDC)  OF  APPUCANT 

(Section  191.B(a)  of  the  Customs  Regulations 
provides  that  each  manufacturer  or  producer 
of  articles  intended  for  exportation  with  the 
benefit  of  drawback  shall  apply  for  a  specific 
manufectuxing  drawback  ruling,  unless 
operating  under  a  general  manufacturing 
drawtiaci  ruling  under  §  191.7  of  the 
Customs  Regulations.  Customs  will  not 
approve  an  application  which  shows  an 
unincorporated  division  or  company  as  the 
applicant  (see  $  191.8(a)).) 

LOCATION  OF  FACTORY 

(Give  the  address  of  the  fiactory(s)  where  the 
process  of  manufacture  at  production  will 
take  place.  If  the  factory  is  a  difiisrent  legal 
entity  from  the  applicant,  so  state  and 
indicate  if  operating  under  an  Agent's  general 
manufacturing  drawback  ruling.) 

PERSONS  WHO  WILL  SIGN  DRAWBACK 
DOCUMENTS 

(List  persons  legally  authorized  to  bind  the 
corporation  who  will  sign  drawback 
documents.  Section  191.6  of  the  Customs 
Regulatioiu  permits  only  the  president,  vice- 
president,  secretary,  treasurer,  or  any 
employee  legally  authorized  to  bind  the 
corporatioa  to  sign  for  a  corporation.  In 
addition,  a  person  within  a  business  entity 
with  a  Customs  power  of  attorney  for  the 
company  may  sign.  A  Customs  power  of 
attorney  may  also  be  given  to  a  licensed 
Customs  broker.  This  heading  should  be 
changed  to  NAMES  OF  PARTNERS  or 
PROPRIETOR  in  the  case  of  a  partnership  or 
sole  proprietorship,  respectively  (see  footnote 
at  end  of  tliis  sample  format  for  persons  who 
may  sign  applications  for  specific 
manufecturing  drawback  rulings). 

CUSTOMS  OFFICE  WHERE  DRAWBACK 
CLAIMS  WILL  BE  nLED 

(The  8  offices  where  drawback  claims  can  be 
filed  are  located  at:  Boston,  MA;  New  YOrk, 
NY;  Miami,  FL;  New  Orleans,  LA;  Houston, 


TX;  Long  Beach,  CA;  Chicago,  IL;  San 
Francisco,  CA) 

(An  original  application  and  two  copies  must 
be  filed.  If  the  applicant  intends  to  file 
drawback  claims  at  more  than  one  drawback 
office,  one  additional  copy  of  the  application 
must  be  furnished  for  each  additional  office 
indicated.) 


filed  with  the  Customs  port  for  the  drawback  office 
which  will  Uquidate  your  dravtrback  claims  may 
sign  such  an  application,  as  may  a  licensed 
Customs  broker  with  a  Customs  power  of  attorney. 
You  should  state  in  which  Customs  port  your 
Customs  powerts)  of  attorney  is/are  tiled. 


GENERAL  STATEMENT 

(The  exact  material  placed  under  this 
heading  in  individual  cases  vrill  vary,  but  it 
should  include  such  information  as  the  type 
of  business  in  which  the  manufocturer  is 
engaged,  whether  the  manufocturer  is 
manufacturing  for  his  own  account  or  is 
performing  the  operation  on  a  toll  basis 
(including  coimnission  or  conversion  basis) 
for  the  account  of  odiers,  whether  the 
manufacturer  is  a  direct  exporter  of  his 
products  or  seOs  or  delivers  them  to  others 
for  export,  and  whether  drawback  will  be 
claimed  by  the  manubcturer  or  by  others.) 
(If  an  agent  is  to  be  used,  the  applicant  must 
state  it  will  comply  with  T.D.'s  55027(2)  and 
55207(1),  and  $  191.9,  as  applicable,  and  that 
its  agmt  will  submit  a  letter  of  notification 
of  intent  to  operate  under  the  general 
manufiicturing  drawback  ruling  for  agents 
(see  $  191.7  and  Appendix  A),  or  an 
application  for  a  specific  manu&cturing 
drawback  ruling  (see  §  191.8  and  this 
Appendix  B).] 

(Regarding  drawback  operations  conducted 
under  $  1313(d),  the  data  may  describe  the 
flavoring  extracts,  medicinal,  or  toilet 
preparations  (including  perfumery) 
manufactured  with  the  use  of  domestic  tax- 
paid  alcohol;  and  where  such  alcohol  is 
obtained  or  purchased.) 
(Since  the  permission  to  grant  use  of  the 
accelerated  payment  procedtue  rests  with  the 
Drawback  office  with  which  claims  will  be 
filed,  do  not  include  any  reference  to  that 
procedure  in  this  application.) 

TAX-PAID  MATERL\L  USED  UNDER 
SECTION  1318(d) 

(Describe  or  list  the  tax-paid  material) 

EXPORTED  ARTICLES  ON  WHICH 
DRAWBACK  WILL  BE  CLAIMED 

(Name  each  article  to  be  expmrted) 

PROCESS  OF  MANUFACTURE  OR 
PRODUCTION 

(Drawback  under  §  1313(d)  is  not  allowable 
except  where  a  manufacture  or  production 
exists.  "Manufacture  or  production"  is 
defined,  for  drawback  purposes,  in  §  191, 2(q). 
In  order  to  obtain  drawback  imder  §  1313(d), 
it  is  essential  for  the  applicant  to  show  use 
in  manufacture  or  production  by  giving  a 
thorough  desoiption  of  the  maniifacturing 
process.  Describe  how  the  tax-paid  material 
is  processed  into  the  export  article.) 

WASTE 

(Mapy  processes  result  in  residue  materials 
which,  for  drawback  purposes,  are  treated  as 
wastes.  Describe  any  residue  materials  which 
you  believe  should  be  so  treated.  If  no  waste 
results,  include  a  positive  statement  to  that 
effect  under  this  heading.)  (If  waste  occurs, 
state:  (1)  whether  or  not  it  is  recovered,  (2) 
whether  or  ixit  it  is  valueless,  and  (3)  what 
you  do  with  it  This  information  is  required 
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whether  claims  are  made  on  a  "used  in"  or 
"app>earing  in"  basis  and  regardless  of  the 
amount  of  waste  incurred.) 
(Irrecoverable  wastes  are  those  consisting  of 
materials  which  are  lost  in  the  process. 
Valueless  wastes  are  those  which  may  be 
recovered  but  have  no  value.  These 
irrecoverable  and  valueless  wastes  do  not 
reduce  the  drawback  claim  provided  the 
claim  is  based  on  the  quantity  of  domestic 
tax-paid  alcohol  used  in  manufacturing.  If 
the  claim  is  based  upon  the  quantity  of 
domestic  tax-paid  alcohol  appearing  in  the 
exported  article,  irrecoverable  and  valueless 
waste  will  cause  a  reduction  in  the  amount 
of  drawback.) 

(Valuable  wastes  are  those  recovered  wastes 
which  have  a  value  either  for  sale  or  for  use 
in  a  different  manufacturing  process. 
However,  it  should  be  noted  that  this 
standard  applies  to  the  entire  industry  and  is 
not  a  selection  on  your  part.  An  option  by 
you  not  to  choose  to  sell  or  use  the  waste  in 
some  different  operation,  does  not  make  it 
valueless  if  another  manufacturer  can  use  the 
waste.  State  what  you  do  with  the  waste.  If 
you  have  to  pay  someone  to  get  rid  of  it,  or 
if  you  have  buyers  for  the  waste,  you  must 
state  so  in  your  application  regardless  of 
what  "Basis"  you  are  using.) 
(If  you  recover  valuable  waste  and  if  you 
choose  to  claim  on  the  basis  of  the  quantity 
of  domestic  tax-paid  alcohol  used  in 
producing  the  exported  articles  (less  valuable 
waste),  state  that  you  will  keep  records  te 
establish  the  quantity  and  value  of  the  waste 
recovered.  See  "Basis  of  Qaim  for  Drawback" 
section  below.) 

STOCK  IN  PROCESS 
(Some  processes  result  in  another  type  of 
residual  material,  namely,  stock  in  process, 
which  affects  the  allowance  of  drawback. 
Stock  in  process  may  exist  when  residual 
material  resulting  from  a  manufacturing  or 
processing  operation  is  reintroduced  into  a 
subsequent  manufacturing  or  processing 
operation;  e.g.,  trim  pieces  from  a  cast  article. 
The  effect  of  stock  in  process  on  a  drawback 
claim  is  that  the  amount  of  drawback  for  the 
period  in  which  the  stock  in  process  was 
withdrawn  from  the  manufacturing  or 
processing  operation  (or  the  manufactured 
article,  if  manufacturing  or  processing 
periods  are  not  used)  is  reduced  by  the 
quantity  of  merchandise  or  drawback 
products  used  to  produce  the  stock  in 
process  if  the  "used  in"  or  "used  in  less 
valuable  waste"  methods  are  used  (if  the 
"appearing  in"  method  is  used,  there  will  be 
no  effect  on  the  amount  of  drawback),  and 
the  quantity  of  merchandise  or  drawback 
products  used  to  produce  the  stock  in 
process  is  added  to  the  merchandise  or 
drawback  products  used  in  the  subsequent 
manufacturing  or  production  period  (or  the 
subsequently  produced  article)). 
(If  stock  in  process  occurs  and  claims  are  to 
be  based  on  stock  in  process,  the  application 
must  include  a  statement  to  that  effect.  The 
application  must  also  include  a  statement 
that  the  domestic  tax-paid  alcohol  is 
considered  to  be  used  in  manufacture  at  the 
time  it  was  originally  processed  so  that  the 
stock  in  process  will  not  be  included  twice 
in  the  computation  of  the  domestic  tax-paid 


alcohol  used  to  manufactxire  the  finished 
articles  on  which  drawback  is  claimed.) 

LOSS  OR  GAIN  (Separate  and  distinct  from 
WASTE) 

(Some  manufacturing  processes  result  in  an 
intangible  loss  or  gain  of  the  net  weight  or 
measurement  of  the  merchandise  used.  This 
loss  or  gain  is  caused  by  atmospheric 
conditions,  chemical  reactions,  or  other 
factors.  State  the  approximate  usual 
percentage  or  quantity  of  such  loss  or  gain. 
Note  that  percentage  values  will  be 
considered  to  be  measured  "by  weight" 
unless  otherwise  specified.  Loss  or  gain  does 
not  occur  during  all  manufacturing 
processes.  If  loss  or  gain  does  not  apply  to 
your  manufacturing  process,  state  "Not 
Applicable.") 

PROCEDURES  AND  RECORDS 

MAINTAINED 

We  will  maintain  records  to  establish: 

1.  That  the  exported  articles  on  which 
drawback  is  claimed  were  produced  with  the 
use  of  a  particular  lot  (or  lots)  of  domestic 
tax-paid  alcohol,  and 

2.  The  quantity  of  domestic  tax-paid 
alcohol '  we  used  in  producing  the  exported 
articles. 

We  realize  that  to  obtain  drawback  the 
claimant  must  establish  that  the  completed 
articles  were  exported  within  5  years  after 
the  tax  has  been  paid  on  the  domestic 
alcohol.  Our  records  establishing  oui 
compliance  with  these  requirements  will  be 
available  for  audit  by  Customs  during 
business  hours.  We  understand  that 
drawback  is  not  payable  without  proof  of 
compliance. 

Inventory  Procedures 

(Describe  your  inventory  records  and  state 
how  those  records  will  meet  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.C  1313(d)  and  part  191  of  the  Customs 
Regulations  as  discussed  under  the  heading 
PROCEDURES  AND  RECORDS 
MAINTAINED.  To  insure  compliance  the 
following  areas  should  be  included  in  your 
discussion:) 

RECEIPT  AND  RAW  STOCK  STORAGE 

RECORDS 
MANUFACTURING  RECORDS 
FINISHED  STOCK  STORAGE  RECORDS 

BASIS  OF  CLAIM  FOR  DRAWBACK 

(There  are  three  different  bases  that  may  be 
used  to  claim  drawback:  (1)  Used  in;  (2) 
Appearing  In;  and  (3)  Used  less  Valuable 
Waste.) 

(The  "Used  In"  basis  may  be  employed  only 
if  there  is  either  no  waste  or  valueless  or 
unrecovered  waste  in  the  operation. 
Irrecoverable  or  valueless  waste  does  not 
reduce  the  amount  of  drawback  when  claims 
are  based  on  the  "Used  In"  basis.  Drawback 
is  payable  in  the  amount  of  100%  of  the  tax 
paid  on  the  quantity  of  domestic  alcohol 
used  in  the  manufacture  of  flavoring  extracts 
and  medicinal  or  toilet  preparation 
(including  perfumery).) 
(For  example,  if  100  gallons  of  alcohol, 
valued  at  $1.00  per  gallon,  were  used  in 


'  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  this  sentence  should  read 
"appearing  in  the  exported  articles  we  produce." 


manufacture  resulting  in  10  gallons  of 
irrecoverable  or  valueless  waste,  the  10 
gallons  of  irrecoverable  or  valueless  waste 
would  not  reduce  the  drawback.  In  this  case 
drawback  would  be  payable  on  100%  of  the 
tax  paid  on  the  100  gallons  of  domestic 
alcohol  used  to  produce  the  exported 
articles.) 

The  "Appearing  In"  basis  may  be  used 
regardless  of  whether  there  is  waste.  If  the 
"Appearing  In"  basis  is  used,  the  claimant 
does  not  need  to  keep  records  of  waste  and 
its  value.  However,  the  manufacturer  must 
establish  the  identity  and  quantity  of  the 
merchandise  appearing  in  the  exported 
product  and  provide  this  information.  Waste 
reduces  the  amount  of  drawback  when 
claims  are  made  on  the  "Appearing  In"  basis. 
Drawback  is  payable  on  100%  of  the  tax  paid 
on  the  quantity  of  domestic  alcohol  which 
appears  in  the  exported  articles. 
(Based  on  the  previous  example,  drawback 
would  be  payable  on  the  90  gallons  of 
domestic  alcohol  which  actually  went  into   . 
the  exported  product  (appearing  in)  rather 
than  the  100  gallons  used  in  as  set  forth 
previously.) 

(The  "Used  Less  Valuable  Waste"  basis  may 
be  employed  when  the  manufacturer  recovers 
valuable  waste,  and  keeps  records  of  the 
quantity  and  value  of  waste  from  each  lot  of 
domestic  tax-paid  alcohol.  The  value  of  the 
waste  reduces  the  amount  of  drawback  when 
claims  are  based  on  the  "Used  Less  Valuable 
Waste"  basis.  When  valuable  waste  is 
incurred,  the  drawback  allowance  on  the 
exported  article  is  based  on  the  quantity  of 
tax-paid  alcohol  used  to  manufacture  the 
exported  articles,  reduced  by  the  quantity  of 
such  alcohol  which  the  value  of  the  waste 
would  replace.) 

(Based  on  the  previous  examples,  if  the  10 
gallons  of  waste  had  a  value  of  S.50  per 
gallon,  then  the  10  gallons  of  waste,  having 
a  total  value.of  $5.00,  would  be  equivalent 
in  value  to  5  gallons  of  the  tax-paid  alcohol. 
Thus  the  value  of  the  waste  would  replace  5 
gallons  of  the  alcohol  used,  and  drawback  is 
payable  on  100%  of  the  tax  paid  on  95 
gallons  of  alcohol  rather  than  on  the  100 
gallons  "Used  In"  or  the  90  gallons 
"Appearing  In"  as  set  forth  in  the  above 
examples.) 

(Two  methods  exist  for  the  manufacturer  to 
show  the  quantity  of  material  used  or 
appearing  in  the  exported  article:  (1) 
Schedule  or  (2)  Abstract.) 

(A  "schedule"  shows  the  quantity  of  material 
used  in  producing  each  unit  of  product.  The 
schedule  method  is  usually  employed  when 
a  standard  line  of  merchandise  is  being 
produced  according  to  fixed  formulas.  Some 
schedules  will  show  the  quantity  of 
merchandise  used  to  manufacture  or  produce 
each  article  and  others  will  show  the 
quantity  apf)earing  in  each  finished  article. 
Schedules  may  be  prepared  to  show  the 
quantity  of  merchandise  either  on  the  basis 
of  percentages  or  by  actual  weights  and 
measurements.  A  schedule  determines  the 
amount  that  will  be  needed  to  produce  a  unit 
of  product  before  the  material  is  actually 
used  in  production;) 

(An  "abstract"  is  the  summary  of  the  records 
(which  may  be  set  forth  on  Customs  Form 
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7551)  which  ihows  the  total  quantity  uaed  In 
producing  all  products  dudng  the  period 
covered  by  the  abetract.  The  abatrect  looks  at 
a  duration  of  time,  for  instance  3  months,  in 
which  the  quantity  of  material  has  been  used. 
An  abstract  looks  back  on  how  much  material 
was  actually  used  after  a  production  period 
has  been  completed.) 
(An  applicant  who  fails  to  indicate  the 
"schedule"  choice  must  base  his  claims  on 
the  "abstract"  method.  State  which  Basis  and 
Method  you  will  use.  An  example  of  Used  In 
by  schedule  follows:) 

We  shall  claim  drawback  on  the  quantity 
of  (specify  material)  used  in  manufiicturing 
(exported  article)  according  to  the  acfaadule 
set  forth  below. 

(Section  191.8(f)  of  the  Customs  Regulations 
requires  submission  of  the  schedule  writh  the 
application  for  a  specific  manuCicturing 
drawback  ruling.  An  applicant  who  de^res  to 
file  supplemental  schcKlules  with  the 
drawback  office  whenever  there  is  a  change 
in  the  quantity  or  material  used  should  state:) 

We  request  permission  to  file  supplemental 
schedules  with  the  drawback  office  covering 
changes  in  the  quantities  of  material  used  to 
produce  the  exported  articles,  or  difEerent 
styles  or  capacities  of  containers  of  such 
exported  merchandise. 
(Neither  the  "Appearing  In"  basis  nor  the 
"schedule"  meuiod  for  claiming  drawback 
may  be  used  where  the  relative  value 
procedure  is  required.) 

AGREEMENTS 

The  Applicant  specifically  agrees  that  it 
will: 

1.  Operate  in  full  conformance  with  the 
terms  of  this  application  for  a  specific 
manufiacturing  drawback  ruling  when 
claiming  drawback; 

2.  Open  its  foctory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  firom  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
application; 

4.  Keep  this  application  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  the  persons 
who  will  sign  drawback  documents,  the  basis 
of  claim  used  for  calculating  drawback,  the 
decision  to  use  or  not  to  use  an  agent  imder 

$  191.9  or  the  identity  of  an  agent  under  that 
section,  the  drawback  office  where  claims 
will  be  filed  under  the  ruling,  or  the 
corporate  organization  by  succession  or 
reincorporation; 

5.  Keep  this  application  current  by 
reporting  promptly  to  the  Headquarters,  U.S. 
Customs  Service  all  other  changes  afliBCting 
information  contained  in  this  ai^Iication; 

6.  Keep  a  copy  of  this  application  and  the 
letter  of  approval  by  Customs  Headquarters 
on  file  for  ready  reference  by  employees  and 
require  all  officials  and  employees  concerned 
to  Ctmiliarize  themselves  with  the  provisions 
of  this  application  and  that  letter  of  approval; 
and 

7.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  Stafles  Code, 


section  1313,  part  191  of  the  Customs 

Regulations  and  this  application  and  letter  of 

approval. 

DECLARATION  OF  OFHCIAL 

I  declare  that  I  have  read  this  application 
for  a  specific  manufacturing  drawback  ruling; 
that  I  know  the  averments  and  agreements 
contained  herein  are  true  and  correct;  and 

that  my  signature  on  this day  of 

19 ,  makes  this 


application  binding  on 


(Name  of  Applicant  Corporation.  Partnership, 

or  Sole  Proprietorship) 

By*  


(Signature  and  Title) 


(Print  Name) 

V.  Format  lor  Application  ibr  Specific 
Maniifactving  Drawback  Rulii^  Under  19 
U3.C  13lS(g). 

COMPANY  LETTERHEAD  (Optional) 
U.S.  Customs  Service,  Duty  and  Refond 

Determination  Branch,  1300 

Pennsjjvania  Avenue,  N.W., 

Washington,  D.C  20229. 
Dear  Sir:  We,  (Applicant's  Name),  a  (State, 
e.g.,  Delaware)  corporation  (or  other 
described  entity)  submit  this  application  for 
a  specific  manufacturing  drawback  ruling 
that  our  manufacturing  operations  qualify  for 
drawback  under  title  19,  United  States  Code, 
section  1313(g).  and  part  191  of  the  Customs 
Regulations.  We  request  that  the  Customs 
Service  authorize  drawback  on  the  basis  of 
this  application. 

NAME  AND  ADDRESS  AND  IRS  NUMBER 
(WITH  SUmX)  OF  APPLICANT 

(Section  l9l.B(a)  of  the  Customs  Regulations 
provides  that  each  manufacturer  or  producer 
of  articles  intended  for  exportation  with  the 
benefit  of  drawback  shall  apply  for  a  specific 
manufacturing  drawback  ruling,  unless 
operating  under  a  general  manufacturing 
drawback  ruling  imder  $  191.7  of  the 
Customs  nsgulations.  Customs  will  not 
approve  an  application  which  shows  an 
unincorporated  division  or  company  as  the 
applicant  (see  §  191.8(a).) 

LOCATICW  OF  FACTORY  OR  SHIPYARD 

(Give  the  address  of  the  factory(s)  or 
shipyanKs]  at  which  the  construction  and 
equipment  will  take  place.  If  the  factory  or 
shipyard  is  a  different  legal  entity  from  the 
applicant,  so  state  and  indicate  if  operating 
under  an  Agent's  general  manufacturing 
drawback  ruling.) 


*  Section  191.6(a)  raquiras  that  applications  for 
(pacific  ooamibctuitng  drawback  rulings  be  signed 
biy  any  individual  legally  authorized  to  bind  the 
person  (or  entity)  for  whom  the  application  i» 
signed  or  the  owner  of  a  sola  proprietorship,  a  full 
partner  in  a  partnership,  ot.  if  a  corporation,  the 
prMi4ent.  a  vice  president,  secretary,  treasurer  or 
employee  legally  authorized  to  bind  the 
corporatioa  In  addition,  any  employee  of  a 
business  entity  with  a  customs  power  of  attorney 
filed  with  the  Customs  port  for  the  drawback  office 
which  will  liquidate  your  drawback  claims  may 
sign  such  an  application,  as  may  a  licensed 
Custscia  biBksr  with  •  Customs  power  of  attwnay. 
You  should  state  in  which  Customs  port  your 
Custom*  pewerfs)  of  anomey  is/are  filed. 


PERSONS  WHO  WILL  SIGN  DRAWBACK 
DOCUMENTS 

(List  persons  lagally  authorized  to  bind  the 
corporation  who  will  sign  drawback 
documents.  Section  191.6  of  the  Customs 
Regulations  permits  only  the  president,  vice- 
president,  secretary,  treasurer,  or  any 
employee  legally  authorized  to  bind 
corporation  to  sign  for  a  corporation.  In 
addition,  a  person  within  a  business  entity 
with  a  Customs  power  of  attorney  for  the 
company  may  sign.  A  Customs  power  of 
attorney  may  dse  be  given  to  a  licensed 
Customs  broker.  This  heading  should  be 
changed  to  NAMES  OF  PARTNERS  or 
PROPRIETOR  In  the  case  of  a  partnership  or 
sole  proprietotship,  respectively  (see  footnote 
at  end  of  this  sample  fcumat  for  persons  who 
may  sign  applications  for  specific 
manufacturing  drawback  rulings.) 

CUSTOMS  OFPICB  WHEI^  DRAWBACK 
CLAIMS  WILL  BE  FILED 

(The  8  offices  where -drawback  claims  can  be 
filed  are  located  at:  Boston,  MA;  New  York, 
NY;  Miami,  FL;  New  Orleans,  LA;  Houston, 
TX;  Long  Beadi,  CA;  Chicago,  IL;  San 
Francisco,  CA) 

(An  original  application  and  two  copies  must 
be  filed.  If  the  applicant  intends  to  file 
drawback  claims  at  more  than  one  drawback 
office,  one  additional  copy  of  the  application 
must  be  fumi^ed  for  e»ch  additional  office 
indicated.) 

CThJERAL  STATEMENT 

(The  following  questions  must  be  answered: 

1.  Who  will  be  the  Importer  of  the 
merchandise? 

(If  the  applicant  wiiLnot  always  be  the 
importer,  does  the  applicant  imderstand  its 
obUgations  to  obtain  the  appropriate 
certificates  of  delivery  (19  CFR  191.10), 
certificates  of  manufacture  and  delivery  (19 
CFR  191.24),  or  both?) 

2.  Who  is  the  manufacturer? 

(Is  the  applicant  constructing  end  equipping 
for  his  own  aocoimt  or  merely  perftMining  the 
operation  on  a  toll  basis  for  others?) 
(If  an  agent  is  to  be  used,  the  applicant  must 
state  it  will  comply  with  TJ).s  55027(2)  and 
55207(1),  and  §  191.9,  as  applicable,  and  that 
its  agent  will  submit  a  letter  of  notification 
of  intent  to  operate  imder  the  general 
manufacturing  drawback  ruling  for  agents 
(see  §  191.7  ud  Appendix  A),  or  an 
application  for  a  specific  manufacturing 
drawback  ruling  (see  §  191.8  and  this 
Appendix  B).) 

3.  Will  the  ai^licant  be  the  drawback 
claimant? 

(State  how  the  vessel  will  qualify  for 
drawback  under  19  U.S.C  1313(g).  Who  is 
die  foreign  person  or  govenmient  for  whom 
the  vessel  is  being  made  or  equipped?) 
(There  shall  be  included  under  tlvis  heading 
the  folloMring  statement: 

We  are  particularly  aware  of  the  terms  of 
S  191.76(a)(1)  of  and  subpart  M  of  part  191 
of  the  Customs  Regulations,  and  shall  comply 
with  these  sections  where  appropriate.) 
(Since  the  permission  to  grant  use  of  the 
accelerated  payment  procedure  rests  with  the 
Drawback  office  with  which  claims  will  be 
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filed,  do  not  include  any  reference  to  that 
procedure  in  this  applicatidn.) 

IMPORTED  MERCHANDISE  OR 
DRAWBACK  PRODUCTS  USED 

(Describe  the  imported  merchandise  or 
drawback  products) 

ARTICLES  CONSTRUCTED  AND  EQUIPPED 
FOR  EXPORT 

(Name  the  vessel  or  vessels  to  be  made  with 
imported  merchandise  or  drawback  products) 

PROCESS  OF  CONSTRUCTION  AND 
EQUIPMENT 

(What  is  required  here  is  a  clear,  concise 
description  of  the  process  of  construction 
and  equipment  involved.  The  description 
should  also  trace  the  flow  of  materials 
through  the  manufacturing  process  for  the 
purpose  of  establishing  physical 
identification  of  the  imported  or  drawback 
merchandise  and  of  the  articles  resulting 
from  the  processing.) 

WASTE 

(Many  processes  result  in  residue  materials 
which,  for  drawback  purposes,  are  treated  as 
wastes.  Describe  any  residue  materials  which 
you  believe  should  be  so  treated.  If  no  waste 
results,  include  a  positive  statement  to  that 
effect  under  this  heading.) 
(If  waste  occurs,  state:  (1)  whether  or  not  it 
is  recovered,  (2)  whether  or  not  it  is 
valueless,  and  (3)  what  you  do  with  it.  This 
information  is  required  whether  claims  are 
made  on  a  "used  in"  or  "appearing  in"  basis 
and  regardless  of  the  amount  of  waste 
incurred.) 

(Irrecoverable  wastes  are  those  consisting  of 
materials  which  are  lost  in  the  process. 
Valueless  wastes  are  those  which  may  be 
recovered  but  have  no  value.  These 
irrecoverable  and  valueless  wastes  do  not 
reduce  the  drawback  claim  provided  the 
claim  is  based  on  the  quantity  of  imported 
material  used  in  manufacturing.  If  the  claim 
is  based  upon  the  quantity  of  imported 
merchandise  appearing  in  the  exported 
article,  irrecoverable  and  valueless  waste  will 
cause  a  reduction  in  the  amount  of 
drawback.) 

(Valuable  wastes  are  those  recovered  wastes 
which  have  a  value  either  for  sale  or  for  use 
in  a  different  manufacturing  process. 
However,  it  should  be  noted  that  this 
standard  applies  to  the  entire  industry  and  is 
not  a  selection  on  your  p>art.  An  option  by 
you  not  to  choose  to  sell  or  use  the  waste  in 
some  different  operation  does  not  make  it 
valueless  if  another  manufacturer  can  use  the 
waste.  State  what  you  do  with  the  waste.  If 
you  have  to  pay  someone  to  get  rid  of  it  or 
if  you  have  buyers  for  the  waste,  you  must 
state  so  in  your  application  regardless  of 
what  "Basis"  you  are  using.) 
(If  you  recover  valuable  waste  and  if  you 
choose  to  claim  on  the  basis  of  the  quantity 
of  imported  or  substituted  merchandise  used 
in  producing  the  exported  articles  (less 
valuable  waste),  state  that  you  will  keep 
records  to  establish  the  quantity  and  value  of 
the  waste  recovered.  See  "Basis  of  Qaim  for 
Drawback"  section  below.) 


LOSS  OR  GAIN  (Separate  and  distinct  from 
WASTE) 

(Some  manubcturing  processes  result  in  an 
intangible  loss  or  gain  of  the  net  weight  or 
measurement  of  the  merchandise  used.  This 
loss  or  gain  is  caused  by  atmospheric 
conditions,  chemical  reactions,  or  other 
bctors.  State  the  approximate  usual 
percentage  or  quantity  of  such  loss  or  gain. 
Note  that  percentage  values  will  be 
considered  to  be  measured  "by  weight" 
unless  otherwise  specified.  Loss  or  gain  does 
not  occur  during  all  manufacturing 
processes.  If  loss  or  gain  does  not  apply  to 
your  manufecturing  process,  state  "Not 
Applicable.") 

PROCEDURES  AND  RECORDS 
MAINTAINED 

We  will  maintain  records  to  establish: 

1.  That  the  exported  article  on  which 
drawback  is  claimed  was  constructed  and 
equipped  with  the  use  of  a  particular  lot  (or 
lots)  of  imported  material;  and 

2.  The  quantity  of  imported  merchandise  ^ 
we  used  in  producing  the  expwted  article. 

We  realize  that  to  obtain  drawback  the 
claimant  must  establish  that  the  completed 
articles  were  exported  within  5  years  after 
the  importation  of  the  imported  merchandise. 
Our  records  establishing  our  compliance 
with  these  requirements  will  be  available  for 
audit  by  Customs  during  business  hours.  We 
understand  that  drawback  is  not  payable 
without  proof  of  compliance. 

INVENTORY  PROCEDURES 

(Describe  your  inventory  records  and  state 
how  those  records  will  meet  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.Q  1313  and  part  191  of  the  Customs 
Regulations  as  discussed  under  the  heading 
PROCEDURES  AND  RECORDS 
MAINTAINED.  To  insure  compliance  the 
following  should  be  included  in  your 
discussion:) 

RECEIPT  AND  RAW  STOCK  STORAGE 

RECORDS 
CONSTRUCTION  AND  EQUIPMENT 

RECORDS 
FINISHED  STOCK  STORAGE  RECORDS 
.  SHIPPING  RECORDS 

BASIS  OF  CLAIM  FOR  DRAWBACK 

(There  are  three  different  bases  that  may  be 
used  to  claim  drawback:  (1)  Used  in;  (2) 
Appearing  In;  and  (3)  Used  less  Valuable 
Waste.) 

(The  "Used  In"  basis  may  be  employed  only 
if  there  is  either  no  waste  or  valueless  or 
unrecovered  waste  in  the  operation. 
Irrecoverable  or  valueless  waste  does  not 
reduce  the  amount  of  drawback  when  claims 
are  based  on  the  "Used  In"  basis.  Drawback 
is  payable  in  the  amount  of  99  percent  of  the 
duty  paid  on  the  quantity  of  imported 
material  used  to  construct  and  equip  the 
exported  article.) 

(For  example,  if  100  pounds  of  material, 
valued  at  Sl.OO  per  pound,  were  used  in 
manufactvire  resulting  in  10  pxjunds  of 
irrecoverable  or  valueless  waste,  the  10 


'  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  this  sentence  should  read 
"appearing  in  the  exported  articles  we  produce." 


pounds  of  irrecoverable  or  valueless  waste 
would  not  reduce  the  drawback.  In  this  case 
drawback  would  be  payable  on  99%  of  the 
duty  paid  on  the  100  pounds  of  imported 
material  used  in  constructing  and  equipping 
the  exported  articles.) 

(The  "Appearing  In"  basis  may  be  used 
regardless  of  whether  there  is  waste.  It  the 
"Appearing  In"  basis  is  used,  the  claimant 
does  not  need  to  keep  records  of  waste  and 
its  value.  However,  the  manufacturer  must 
establish  the  identity  and  quantity  of  the 
merchandise  appearing  in  the  exported 
product  and  provide  this  information.  Waste 
reduces  the  amount  of  drawback  when 
claims  are  made  on  the  "Appearing  In"  basis. 
Drawback  is  payable  on  99  percent  of  the 
duty  paid  on  the  quantity  of  imported 
material  which  appears  in  the  exported 
articles.  "Appearing  In"  may  not  be  used  if 
multiple  products  are  involved.) 
(Based  on  the  previous  example,  drawback 
would  be  payable  on  the  90  pounds  of 
imported  material  which  actually  went  into 
the  exported  product  (apf>earing  in)  rather 
than  the  100  pounds  used  in  as  set  forth 
previously.) 

(The  "Used  Less  Valuable  Waste"  basis  may 
be  employed  when  the  manufacturer  recovers 
valuable  waste,  and  keeps  records  of  the 
quantity  and  value  of  waste  from  each  lot  of 
merchandise.  The  value  of  the  waste  reduces 
the  amount  of  drawback  when  claims  are 
based  on  the  "Used  Less  Valuable  Waste" 
basis.  When  valuable  waste  is  incurred,  the 
drawback  allowance  on  the  exported  article 
is  based  on  the  duty  paid  on  the  quantity  of 
imported  material  used  to  construct  and 
equip  the  exported  product,  reduced  by  the 
quantity  of  such  material  which  the  value  of 
the  waste  would  replace.  Thus  in  this  case, 
drawback  is  claimed  on  the  quantity  of 
eligible  material  actually  used  to  produce  the 
exported  product,  less  the  amount  of  such 
material  which  the  value  of  the  waste  would 
replace.  Note  section  191.26(c)  of  the 
Customs  Regulations.) 

(Based  on  the  previous  examples,  if  the  10 
pounds  of  waste  had  a  value  of  S.50  per 
pound,  then  the  10  pounds  of  waste,  having 
a  total  value  of  S5.00,  would  be  equivalent 
in  value  to  5  pounds  of  the  imported 
material.  Thus  the  value  of  the  waste  would 
replace  5  pounds  of  the  merchandise  used, 
and  drawback  is  payable  on  99  p>ercent  of  the 
duty  paid  on  the  95  pounds  of  imported 
material  rather  than  on  the  100  pounds 
"Used  In"  or  the  90  pounds  "Appearing  In" 
as  set  forth  in  the  above  examples.) 
(Two  methods  exist  for  the  manufacturer  to 
show  the  quantity  of  material  used  or 
appearing  in  the  exported  article:  (1) 
Schedule  or  (2)  Abstract.) 
(A  "schedule"  shows  the  quantity  of  material 
used  in  producing  each  unit  of  product  The 
schedule  method  is  usually  employed  when 
a  standard  line  of  merchandise  is  being 
produced  according  to  fixed  formulas.  Some 
schedules  will  show  the  quantity  of 
merchandise  used  to  manufacture  or  prodiice 
each  article  and  others  will  show  the 
quantity  appearing  in  each  finished  article. 
Schedules  may  be  prepared  to  show  the 
quantity  of  merchandise  either  on  the  basis 
of  percentages  or  by  actual  weights  and 


1998 


JMI 


11072  Federal  Register /Vol. 


measurements.  A  schedule  detennines  the 
amount  that  will  be  needed  to  produce  a  unit 
of  product  before  the  material  is  actually 
used  in  production;) 

(An  "abstract"  is  the  summary  of  the  records 
(which  may  be  set  forth  on  Customs  Form 
7551)  which  shows  the  total  quantity  used  in 
producing  all  products  during  the  period 
covered  by  the  abstract  The  abstract  looks  at 
a  duration  of  time,  for  instance  3  months,  in 
which  the  quantity  of  material  has  been  used. 
An  abstract  looks  back  on  how  much  material 
was  actually  used  after  a  production  period 
has  been  completed.) 

(An  applicant  who  foils  to  indicate  the 
"schedule"  choice  must  base  his  claims  on 
the  "abstract"  method.  State  whidi  Basis  and 
Method  you  will  use.  An  example  of  Used  In 
by  Schedule  would  read:) 

We  shall  claim  drawback  on  the  quantity 
of  (specify  material)  used  in  manufacturing 
(exported  article)  according  to  the  schedule 
set  forth  below. 

(Section  191.8(f)  of  the  Customs  Regulations 
requires  submission  of  the  schedule  with  the 
application  for  a  specific  manufacturing 
drawback  ruling.  An  applicant  who  desires  to 
file  supplemental  schedules  with  the 
drawback  office  whenever  there  is  a  change 
in  the  quantity  or  material  used  should  state:) 

We  request  permission  to  file  supplemental 
schedules  with  the  drawback  office  covering 
changes  in  the  quantities  of  material  used  to 
produce  the  exported  articles,  or  different 
styles  or  capacities  of  containers  of  such 
exported  merchandise. 
(Neither  the  "Appearing  In"  basis  nor  the 
"schedule"  method  for  claiming  drawback 
may  be  used  where  the  relative  value 
procedure  is  required.) 


AGREEMENTS 

The  Applicant  specifically  agrees  that  it 
will: 

1.  Operate  in  full  conformance  with  the 
terms  of  this  application  for  a  specific 
manufocturing  drawback  ruling  when 
claiming  drawback; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
application; 

4.  Keep  this  application  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
foctories,  the  corporate  name,  the  persons 
who  will  sign  drawback  documents,  the  basis 
of  claim  usaid  for  calculating  drawback,  the 
decision  to  use  or  not  to  use  an  agent  under 

§  191.9  or  the  identity  of  an  agent  under  that 
section,  the  drawback  office  where  claims 
will  be  filed  under  the  ruling,  or  the 
corporate  organization  by  succession  or 
reincorporation; 

5.  Keep  this  application  current  by 
reporting  promptly  to  the  Headquarters,  U.S. 
Customs  Service  all  other  changes  affecting 
information  contained  in  this  application; 

6.  Keep  a  copy  of  this  application  and  the 
letter  of  approval  by  Customs  Headquarters 
on  file  for  ready  reference  by  employees  and 
require  all  officials  and  employees  concerned 
to  familiarise  themselves  with  the  provisions 
of  this  application  and  that  letter  of  approval; 
and 

7.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313(g),  part  191  of  the  Customs 


Regulations  and  this  application  and  letter  of 
approval. 

DECLARATION  OF  OFFICIAL 

I  declare  that  I  have  read  this  application 
for  a  specific  manufecturing  drawback  ruling; 
that  I  know  the  averments  and  agreements 
contained  herein  are  true  and  correct:  and 

that  my  signature  on  this 

day  of 19 ,  makes 

this  application  binding  on 

(Name  of  Applicant  Corporation,  Partnership, 
or  Sole  Proprietorship) 

By2 

(Signature  and  Title) 


Samuel  H.  Banks, 

Acting  Commissioner  of  Customs. 

Approved:  February  5, 1998. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  98-5045  Filed  3-4-98;  8:45  am] 
BHJJNQCOOE  4aao-oi-p 


2  Section  191.6(a)  requires  that  applications  for 
speciFic  manuhcturing  drawback  rulings  be  signed 
by  any  individual  legally  authorized  to  bind  the 
person  (or  entity)  for  whom  the  application  is 
signed  or  the  o%imer  of  a  sole  proprietorship,  a  full 
partner  in  a  partnership,  or,  if  a  corporation,  the 
president,  a  vice  president,  secretary,  treasurer  or 
employee  legally  authorized  to  bind  the 
corporation.  In  addition,  any  employee  of  a 
business  entity  with  a  Customs  power  of  attorney 
filed  with  the  Customs  port  for  the  drawt»ck  ofGce 
which  will  liquidate  your  drawlMck  claims  may 
sign  such  an  application,  as  may  a  licensed 
Customs  broker  with  a  Customs  power  of  attorney. 
You  should  state  in  which  Customs  port  your 
Customs  power(s)  of  attorney  is/are  filed. 


Thursday 
March  5,  1998 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  32, 52, 232,  and  252 

Federal  Acquisition  Regulation  (FAR); 
and  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS); 
Progress  Payments 

AGENCIES:  Department  of  Defense  CDOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Advance  notice  of  proposed 
rulemaking  and  public  meeting. 

SUMMARY:  A  special  interagency  team 
formed  by  the  Director  of  Defense 
Prociu^ment  has  identified  potential 
changes  to  progress  payment  policies 
and  solicits  comments  from  both 
government  and  industry  personnel 
regarding  those  changes. 

Comments  may  be  submitted  in  two 
formats:  By  letter  to  the  address 
specifiad  below,  or  by  electronic 
response  on  the  Director  of  £)efense 
Prociu«ment  Office  of  Cost,  Pricing,  and 
Finance  Internet  Home  Page:  http:// 
www.acq.osd.mil/dp/cpf.  Comments 
may  address  any  of  the  potential 
changes  identified  in  this  notice,  as  well 
as  any  other  changes  to  existing 
regulations,  forms,  or  procediu«s  that 
pertain  to  progress  payments. 
Comments  should  be  accompanied  by  a 
supporting  rationale  for  proposed 
changes. 

In  addition,  a  public  meeting  will  be 
held  to  discuss  the  potential  changes 
under  consideration  by  the  interagency 
team,  as  well  as  comments  received  in 
response  to  this  notice. 
DATES:  Comments  should  be  submitted 
on  or  before  April  6, 1998. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Chair, 
Progress  Payments  Rewrite  Team,  Mr. 
Richard  Brown,  PDUSD  (A&T)  DP/CPF, 
Room  3C800,  The  Pentagon, 
Washington,  DC  20301-3060. 

Public  Meeting:  A  public  meeting  will 
be  conducted  at  the  Headquarters, 
Defense  Logistics  Agency,  Command 
Conference  Room  (Room  2419),  8725 
John  J.  Kingman  Road,  Fort  Belvoir, 
Virginia,  from  9:30  a.m.  to  3:00  p.m., 
local  time,  on  April  23, 1998.  Those 
who  plan  to  attend  the  public  meeting 
are  asked  to  pre-register,  if  possible.  The 
names  of  expected  attendees  should  be 
provided,  no  later  than  4:00  p.m.,  local 
time,  April  21, 1998,  to  Mr.  Richard 


Brown,  by  telephone,  FAX,  mail,  or  e- 
mail,  at  the  phone  number(s)  and 
address  indicated  herein.  Walk-in 
attendance  will  be  accommodated. 
However,  pre-registration  is  desired,  as 
the  names  of  pre-registrants  will  be 
provided  to  building  seciu-ity  to 
facilitate  building  access. 
FOR  FURTHER  INFORMATION  COKTACT: 
Mr.  Richard  Brown,  by  telephone  at 
(703)  695-7197.  by  FAX  at  (703)  693- 
9616,  or  by  e-mail  at 
brownrg@acq.osd.mil. 
SUPPLEMENTARY  INFORMATION: 

I.  Draft  Materials 

The  potential  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  and 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  discussed  herein 
are  available  in  draft  form  electronically 
in  Microsoft  Word  6.0  text  format  at  the 
Cost,  Pricing,  and  Finance  Internet 
Office  Home  Page— http:// 
www.acq.osd.mil/dp/cpf/ 

Note:  The  draft  changes  do  not  reflect  a 
proposed  njle,  nor  do  ^ey  reflect  agreement 
by  all  members  of  the  interagency  team;  they 
are  provided  for  infonnation  and  discussion 
purposes  only. 

Paper  copies  may  be  obtained  from 
Mr.  Richaid  Brown,  PDUSD  (A&T)  DP/ 
CPF,  Washington,  DC  20301-3060. 

n.  Background 

The  Director  of  Defense  Procurement, 
Department  of  Defense,  established  a 
special  interagency  team,  with 
participants  from  the  Office  of  the 
Under  Secretary  of  Defense 
(Comptroller),  the  Military  Departments, 
the  Defenae  Logistics  Agency,  the 
Defianse  Contract  Audit  Agency,  the 
Defense  Finance  and  Accounting 
Service,  the  Departments  of  Energy  and 
Transportation,  and  the  National 
Aeronautics  and  Space  Administration, 
to  review  and  rewrite  FAR  Part  32  and 
Part  52  provisions  regarding  progress 
payments,  to  make  them  easier  to 
understand  and  to  minimize  the 
burdens  imposed  on  contractors  and 
contracting  officers.  An  advance  notice 
of  proposed  rulemaking  (ANPR), 
published  in  the  Federal  Register  on 
May  1. 1997  (62  FR  23740),  solicited 
conunenta  on  how  FAR  Subpart  32.5, 
Progress  Payments  Based  on  Costs,  the 
clause  at  PAR  52.232.16,  Progl«ss 
Payments,  and  Standard  Form  1443, 
Contractor's  Request  For  Progress 
Payments,  might  be  revised  to  improve 
the  process  of  appljring  for  and 
administering  progress  payments.  The 
interagency  team  has  considered  public 
comments  received  in  response  to  the 
ANPR,  reviewed  progress  payment 
policies,  and  identified  potential  areas 


for  policy  changes.  The  purpose  of  this 
notice  is  to  provide  the  public  with  a 
preliminary  indication  of  changes  under 
consideration,  and  solicit  comments  and 
suggestions  on  those  changes,  via  public 
comments  and  a  public  hearing,  llie 
interagency  working  group  will  submit 
a  report,  including  a  draft  proposed 
rule,  for  consideration  by  the  Defense 
Acquisition  Regulations  Council  and  the 
Civilian  Agency  Acquisition  Council. 
Subsequently,  a  proposed  rule  will  be 
published  for  additional  public 
comments.     I 

m.  Overview  of  Policy  Changes  Under 
Consideration 

The  interagency  team  has  identified 
the  following  areas  for  potential  policy 
changes.  Conunents  are  requested  on 
these  areas  and  any  other  ideas 
interested  parties  may  offer: 

A.  Elimination  of  the  "Paid  Cost  Rule" 

Currently,  large  businesses  must  have 
actually  paid  a  subcmtractor  before 
including  the  payment  in  progress 
payment  billings.  This  is  the  so-called 
"paid  cost  rule."  In  contrast,  small 
businesses  need  only  have  inciured  the 
subcontract  cost,  provided  the  payment 
will  be  made  in  the  ordinary  courae  of 
business.  The  interagency  team 
proposes  the  elimination  of  this  "paid 
cost  rule"  by  revising  the  Progress 
Payments  clause  (FAR  52.232-16),  as 
needed,  to  put  large  and  small 
businesses  on  the  same  footing. 

B.  Subcontractor  Performance-Based 
Payments  and  Commercial  Financing 
Payments 

The  interagency  team  recommends 
that  the  Progress  Payments  clause  (FAR 
52.232-16)  be  revised  as  necessary  to 
permit  prime  contractora  that  receive 
progress  payments  to  use  performance- 
based  payments  or  commerdai 
financing  payments  with  their 
subcontractors,  provided  the 
subcontracts  that  include  such 
payments  meet  the  same  criteria  and  use 
similar  provisions  that  the  Government 
uses  with  its  prime  contractora.  As  a 
consequence,  prime  contractora  will  be 
reimbursed  100  percent  of  all 
subcontractor  financing,  instead  of  just 
progress  payment  financing. 

C.  Expand  Use  of  Performance-Based 
Payments  to  Competitive  Solicitations 

This  would  remove  the  limitation  at 
FAR  32.1000(d),  and  allow 
performance-based  payments  to  be  used 
in  competitive  solicitations,  provided  it 
is  practicable  to  do  so. 
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D.  Increase  Threshold  for  Proffvss 
Payments 

The  interagency  team  recammends 
raising  the  threshold  at  FAR  32.502- 
1(b).  for  use  of  progress  payments  with 
large  businesses,  from  $1  million  to  $2 
million.  This  threshold  has  not  been 
increased  in  over  30  years,  and  should 
be  raised  in  order  to  reduce  the 
administrative  biuden  that  small  dollar 
actions  place  on  the  contract 
administration  and  payment  process. 

E.  Limit  Applicability  of  Progress 
Payments  on  Ordering  Contracts 

When  ordering  contracts  are  used  and 
include  a  provision  for  progress 
payments,  the  interagency  team 
recommends  that  progress  payments  be 
made  applicable  to  onJy  those  orders 
that  exceed  the  simpUfied  acquisition 
threshold.  This  will  ease  the  burdeo  of 
administering  progress  payments  on 
nimierous  sinall  dollar  actions. 

F.  Eliminate  Coverage  for  Flexible 
Progress  Payments 

DoD  has  not  used  flexible  progress 
payments  in  new  contracts  since  fiscal 
year  1994.  Flexible  progress  payments 
are  administratively  complex  and 
burdensome,  and  may  be  replaced  with 
performance-based  payments  in  some 
situations.  Consequently,  the 
interagency  team  recommends 


elimination  of  all  DFARS  coverage 
related  to  flexible  progress  payments. 

G.  Ensure  Consideration  of 
Performance-Based  Payments 

The  interagency  team  recommends 
additional  coverage  be  added  to  FAR 
32.502-1  to  ensure  that  use  of 
performance-based  payments  is  initially 
considered,  and  deemed  impractical  by 
the  contracting  officer,  before  a  decision 
is  made  to  provide  aistomary  progress 
payments.  This  is  a  more  appropriate 
implementation  of  the  10  U.S.C.  2307(b) 
reqiiirement  that  performance-based 
payments  be  used  wherever  practicable. 

H.  Clarify  Purpose  of  the  Loss  Ratio 

The  interagency  team  recommends 
that  FAR  32.503-6(f)  be  revised  to  make 
clear  that,  on  a  loss  contract,  application 
of  the  loss  ratio  omstitutes  the 
adjustment  that  ensiires  that  progress 
payments  do  not  exceed  the  value  of 
work  performed.  This  is  in  response  to 
those  who  believe  that  an  additional 
adjiistment,  over  and  above  the 
application  of  the  loss  ratio,  may  be 
necessary  to  preclude  overpayment  of 
progress  payments. 

/.  Remove  the  Limitation  on  General  &■ 
Administrative  Expenses 

This  limitation  at  FAR  32.503-7 
applies  to  only  those  contractors  that 


have  established  an  inventory  suspense 
accoimt  under  48  CFR  9904.410, 
Allocation  of  Business  Unit  General  and 
Administrative  Expenses  to  Final  Cost 
Objectives.  The  provision  dates  from 
1979  and  the  interagency  team  believes 
it  is  no  longer  needed. 

/.  Remove  the  Requirement  for 
Contracting  Officer  Review  of  Quarterly 
Statements 

This  requirement  at  FAR  32.503-13 
applies  to  quarterly  statements 
submitted  \mder  price  revision 
contracts,  for  comparison  with  progress 
payment  requests.  The  interagency  team 
has  concluded  that  it  adds  liule  or  no 
value  to  progress  payment 
administration,  provided  the  contracting 
officer  is  otherwise  adequately 
administering  progress  payments. 

List  of  Subjects  in  48  CFR  Parts  32,  52, 
232,  and  252 

Government  pnxnirement. 

Dated:  February  27, 1998. 
Michele  P.  Petenon, 
Executive  Editor,  Defense  Acquisition, 
Regulations  Council,  Department  of  Defense. 

Edward  C  Loeb, 

Director,  Federal  Acquisition,  Policy  Division, 
General  Sendees  Administration. 
[FR  Doc  98-5607  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Technology  Innovation  Challange 
Grants;  Notice  of  Rnal  Priority  and 
Selection  Criteria 

summary:  The  Secretary  announces  a 
final  priority  for  the  Technology 
Innovation  Challenge  Grant  Pn^gram, 
administered  by  the  Office  of 
Educational  Research  and  bnprovement 
(OERI).  The  Secretary  also  establishes 
selection  criteria  for  evaluating  and 
selecting  applications  submitted  imder 
this  priority.  The  Secretary  may  use  this 
priority  only  in  fiscal  year  1998.  The 
Secretary  takes  these  actions  to  focus 
Federal  assistance  on  profiassienal 
development  programs  that  foster  the 
use  and  integration  of  advanced 
technology  into  the  curriculum  in 
compelling  and  effective  ways. 
EFFECTIVE  DATE:  This  priority  takes  efhct 
April  6, 1998. 

FOn  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Payer  or  Shirley  Steele,  U.S. 
Department  of  Education,  Office  of 
Educational  Research  and  Improvement, 
555  New  Jersey  Avenue,  NW.,  Siute  522, 
Washington,  DC  20208-5544. 
Telephone:  (202)  208-3882.  E-mail 
addresses  are:  elizabeth^  payerOed.gov 

or  Shirley steeleded.gov.  Individiiais 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  either  contact  person  listed  in 
the  preceding  paragraph. 
SUPPt^MBfTARY  MFORMATION:  The 
Technology  Innovation  Challraige  Grant 
Program  is  authorized  in  Title  in, 
section  3136,  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended  (20  U.S.C.  6846). 

Under  this  program  the  Secretary 
makes  grants  to  consortia.  A  consortium 
must  include  at  least  one  local 
educational  agency  (LEA)  with  a  high 
percentage  or  number  of  children  living 
below  the  poverty  line  and  may  include 
other  LEAs,  private  schools.  State 
educational  agencies,  institutions  of 
higher  education,  businesses,  academic 
content  experts,  software  designers, 
museums,  Ubraries,  and  other 
appropriate  entities.  In  fiscal  year  1998, 
the  Technology  Innovation  Challenge 
Grant  program  will  focus  on 
professional  development  by  providing 
support  to  consortia  that  have 
developed  programs,  or  are  adapting  or 
expanding  existing  programs,  for 


technology  training  for  teachers  and 
other  educators  to  improve  instruction. 

Access  to  computers  and  the  use  of 
networked,  multimedia  computers  in 
the  schools  is  on  the  rise.  In  part,  this 
is  the  result  of  support  provided  by  the 
Technology  Literacy  Challenge  Fund, 
the  Technology  Innovation  Challenge 
Grant  Program,  the  National  Science 
Foundation,  the  Department  of 
Commerce,  and  other  Federal 
departments  and  agencies.  In  addition, 
the  Universal  Service  Program,  often 
referred  to  as  the  "E-Rate",  will  help  to 
ensure  that  all  eUgible  schools  and 
libraries  have  affordable  access  to 
modem  telecommunications  and 
information  services. 

While  the  numbers  of  computers  and 
connections  to  the  Information 
Superhighway  have  increased  in  the 
schools,  the  capacity  of  the  teaching 
force  to  use  this  technology  in 
instructional  practice  has  not  kept  pace. 
A  1994  surrey  by  the  U.S.  Department 
of  Education  shows  that  only  15  percent 
of  the  nation's  teachers  had  had  at  least 
nine  hours  of  instruction  in  educational 
technology. 

It  is  increasingly  apparent  that  the 
lack  of  professional  development  in  the 
use  of  educational  technology  is  a 
critical  factor  that  limits  the  benefits  of 
technology  for  student  learning.  A  1995 
Office  of  Technology  Assessment  (OTA) 
study.  Teachers  and  Technology: 
Making  the  Connection,  concluded  that 
"helping  teechera  use  technology 
effiectively  may  be  the  most  important 
step  to  assuring  that  current  and  future 
investments  in  technology  are  realized." 
The  1997  report  of  the  President's 
Committee  of  Advisora  on  Science  and 
Technology  (PCAST)  has  also 
emphasized  this  point  by  stressing  that 
"the  substantial  investment  in 
hardware,  ixifrastructure,  software,  and 
content  that  is  recommended  by  this 
report  will  be  largely  wasted  if  K-12 
teachers  are  not  provided  with  the 
preparation  and  support  they  will  need 
to  effectively  integrate  information 
technology  into  their  teaching." 
According  to  the  National  Center  for 
Education  Statistics,  only  15-20  percent 
of  teachers  are  regularly  using  advanced 
telecommunications  for  curriculum 
development,  professional 
development,  and  teaching. 

Over  the  next  ten  years,  two  million 
new  teachvs  will  need  to  be  hired  to 
accommodate  expanding  enrollment 
and  to  replace  retiring  teachers.  All  of 
these  teachers  should  be  prepared  to  use 
advanced  technology  and  to  integrate 
education  technology  into  teaching 
methods  and  content  areas  to  help 
students  learn.  And  yet,  as  the  OTA 
report  has  pointed  out,  "*  *  *  most 
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new  teachera  graduate  from  teacher 
preparation  institutions  with  limited 
knowledge  of  the  ways  technology  can 
be  used  in  their  professional  practice." 
The  Secretary  believes  that  focusing  this 
year's  Technology  Innovation  Challenge 
Grant  Program  competition  on 
professional  development  will  help  to 
provide  the  additional  support  that  is 
needed  for  preparing  teadiers  to  teach 
eSiactively  using  technology.  Therefore, 
the  Secretary  is  estabUshing  an  absolute 
preference  for  those  applications 
submitted  by  consortia  that  have 
developed  or  adopted  innovative 
programs  to  prepare  teache»r 
administrators,  and  other  educators  to 
integrate  education  technology  into 
teaching  methods  that  improve 
instruction. 

Applications  imder  this  competition 
will  be  evaluated  on  the  extent  to  which 
they  address  the  most  pressing 
professional  development  needs  as 
reflected  in  statewide  technology  plans. 
Students  from  low  income  communities 
and  other  areas  in  need  of  technology 
must  not  be  left  behind  in  the 
acquisition  of  knowledge  and  skills  for 
responsible  citizenship  and  productive 
work  in  the  21st  century.  In  awarding 
Technology  Innovation  Challenge 
Grants,  the  Secretary  will  evaluate  the 
extent  to  which  the  proposed  project  is 
designed  to  serve  areas  with  a  hi^ 
niunber  or  percentage  of  disadvantaged 
students  or  the  greatest  need  for 
educational  technology. 

Because  the  State  plays  a  critical  role 
in  the  licensuie  of  new  teachers  and  re- 
certification  of  experienced  teachers,  the 
Secretary  believes  that  a  strong 
apphcation  under  this  competition 
should  propose  that  the  State 
educational  agency  (SEA)  have  a 
significant  role  in  the  consortium  that  is 
applying.  Also,  the  SEA  has 
comprehensive  information  about  the 
range  of  technology  programs  in  school 
districts  throughout  the  State  and  is  in 
a  unique  position  to  coordinate  a 
consortium  initiative  with  other 
complementary  efibrts.  Therefore,  the 
Secretary  is  particularly  interested  in 
receiving  applications  in  which  the  SEA 
has  a  leaderahip  role  in  the  consortium 
and  is  committed  to  the  activities  that 
are  proposed.  The  Secretary  believes 
that  consortium  activities  should  be 
designed  to  create  new  partnerships  or 
strengthen  already  existing  partnerahips 
among  SEAs,  schools  of  education, 
LEAs,  and  the  education  technology 
private  sector.  Cooperation  and 
collaboration  among  all  of  these 
partners  will  provide  benefits  to 
teachers,  students,  and  the  community 
through  the  improved  use  of 
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educational  technology  in  schools  and 
classrooms. 

In  addition  to  an  SEA,  there  are  other 
important  stakeholders  in  a  consortlimi 
that  can  influence  the  ability  of  teachers 
to  successfully  use  technology  in  the 
classroom.  These  stakeholders  include 
school  districts  that  hire  teachers  and 
provide  for  their  on-going  professional 
development,  academic  content 
specialists,  those  segments  of  the  private 
sector  that  develop  and  market 
educational  technology  products  and 
services,  and  coUeges  and  universities 
with  teacher  preparation  programs. 
Institutions  of  higher  education  that  are 
approved  by  the  State  to  provide  both 
pre-service  and  in-service  teacher 
training  are  particularly  important  in 
these  collaborative  efforts.  Yet,  a 
majority  of  teacher  preparation 
programs  are  falling  far  short  of  what 
needs  to  be  done.  As  the  1997  National 
Council  for  the  Accreditation  of  Teacher 
Education  Report  Technology  and  the 
New  Professional  Teacher  points  out, 
colleges  of  teacher  education  treat 
"technology"  as  a  special  addition  to 
the  teacher  ediication  curriculum  rather 
than  a  topic  that  needs  to  be 
incorporated  across  the  entire  teacher 
education  program,  llie  Rep(»t 
emphasizes  that"*  *  *  teachers-in- 
training  are  provided  instruction  in 
'computer  Uteracy'  and  are  shown 
examples  of  computer  software,  but  they 
rarely  are  required  to  apply  technology 
in  their  coiirses  and  are  denied  role 
models  of  feculty  employing  technology 
in  their  own  work."  It  is  critical  that 
schools  of  education  lead  the  way  in 
preparing  tomorrow's  classroom 
teachers  to  incorporate  technology  into 
their  teaching. 

In  submitting  applications  under  this 
competition,  the  Secretary  strongly 
urges  applicants  to  use  the  Mfssion  and 
Principles  of  Professional  Development 
prepared  by  the  U.  S.  Department  of 
Education  in  1995.  The  Atission  and 
Principles  describes  those 
characteristics  that  exemplify  high- 
quality  professional  development 
programs.  A  statement  of  the  mission 
and  principles  is  published  as 
Appendix  A  to  this  notice. 

Priorities 

Absolute  Priority 

The  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
absolute  priority  in  the  next  paragraph. 
The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority  (34  CFR 
75.105(c)(3)). 


Activities  to  Strengthen  and  Enhance 
Professional  DeveJopwent 

The  Secretary  funds  only  those 
appUcations  that  are  submitted  by  LEAs 
on  behalf  of  consortia  that  have 
developed  or  adopted  innovative 
professional  development  programs  for 
teachers,  administrators  and  other 
educators  to  use  advanced  technology 
and  to  integrate  innovative  applications 
of  education  technology  into  teaching 
methods  that  will  directly  benefit 
students  through  improved  instruction. 
The  Secretary  will  fund  only  those 
appUcations  that  propose  to  improve, 
expand,  and  disseminate  those 
successful  training  models. 

Invitational  Pritaity 

The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
invitational  priority  in  the  next 
paragraph.  However,  an  application  that 
meets  this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Applications  submitted  by  an  LEA  on 
behalf  of  a  consortium  that  is  dedicated 
to  teacher  training  in  technology  should 
involve,  as  members  of  the  consortium, 
the  SEA,  at  least  one  college  of 
education,  private  sector  ^ucation 
technology  firms,  non-profit  education 
organizations,  one  or  more  LEAs,  and 
other  appropriate  entities.  In  addition, 
the  Secretary  is  particularly  interested 
in  applications  in  which:  (1)  the  SEA 
has  a  leadership  role  in  the  consortiiun 
and  promises  to  give  its  full  support  and 
commitment  to  the  activities  that  are 
being  planned,  (2)  proposed  consortium 
activities  would  strengthen  or  create  a 
partnership  among  the  SEA,  schools  of 
education,  LEAs,  and  the  education 
technology  private  sector,  and  (3)  the 
model  technology  training  programs  for 
teachers  can  be  adapted  and  replicated 
at  other  sites.  Because  of  the  key  role 
that  an  SEA  will  play  in  a  consortium, 
the  Secretary  is  particularly  interested 
in  receiving  a  single  application  from  a 
State.  However,  more  than  one 
application  from  within  a  State  is 
allowable.  Furthermore,  appUcations 
involving  more  than  one  State  or  SEA 
would  not  be  inconsistent  with  this 
invitational  priority. 

Selection  Criteria 

The  Secretary  estabUshes  the 
following  unweighted  selection  criteria 
to  evaluate  appUcations: 

(a)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
significance  by  determining  the  extent 
to  which  the  project — 

(1)  Is  designed  to  serve  Empowerment 
Zones,  Enterprise  Commimities,  or  other 


areas  with  a  high  niunber  or  percentage 
of  disadvantaged  students  or  the  greatest 
need  for  educational  technology: 

(2)  Includes  strategies  and  activities 
that  address  the  most  pressing 
professional  development  neeids 
identified  in  the  statewide  educational 
technology  plan  submitted  imder  ESEA. 
section  3133  for  the  State  or  States  in 
which  the  applying  members  of  the 
consortiiun  are  located; 

(3)  Involves  approaches  for  which 
there  is  expUcit  evidence  of  iimovation 
and  effectiveness; 

(4)  EstabUshes  and  supports  high 
standards  for  professional  development 
in  education  technology  and  its  use  in 
schools  consistent  wi£  statewide 
reform  initiatives,  including  State 
content  and  performance  standards; 

(5)  Includes  specific  efforts  by 
consortium  members  to  be  pubUcly 
accountable  for  improving  education 
thro\ifih  the  use  of  technology;  and 

(6)  Involves  a  coherent  plan  for 
improving,  expanding,  and 
disseminating  a  successful  professional 
development  model(s). 

(b)  feasibility.  "Hie  Secretary  reviews 
each  proposed  project  for  its  fsasibiUty 
by  determining  the  extent  to  which — 

(1)  The  projcNct  will  prepare  teachers 
for  successful,  effective,  and  efficient 
uses  of  technologies  for  improved 
instruction  that  wiU  be  sustainable 
b^ond  the  period  of  the  grant; 

(2)  The  members  of  the  ccmsortium  or 
other  appropriate  entities  wiU 
contribute  substantial  financial  and 
other  resources  to  achieve  the  goals  of 
theproiect; 

(3)  The  appUcant  is  capable  of 
carrying  out  the  project,  as  evidenced  by 
the  extent  to  which  the  project  will  meet 
the  problems  identified;  the  quaUty  of 
the  project  design,  including  objectives, 
approaches,  evaluation  plan,  and 
dissemination  strategies;  the  adequacy 
of  resources,  including  money, 
personnel,  fadUties,  eqmpment,  and 
suppUes;  the  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and  the  appUcant's  prior 
experience  relevant  to  the  objectives  of 
the  project;  and 

(4j  Tne  methods  of  evaluation 
examine  the  effectiveness  of  project 
implementation  strategies,  use  objective 
performance  measiues  related  to  die 
intended  outcomes  of  the  project,  and 
produce  quantitative  and  qualitative 
data  to  the  extent  possible.  The 
evaluation  provides  guidance  on 
effective  strategies  suitable  for 
repUcation  in  other  settings. 

Note:  A  list  of  areas  that  have  been 
designated  as  Empowannent  Zoom  and 
Enterprise  Communities  is  published  is 
Appmdix  B  to  this  notice. 
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Note:  This  notice  of  final  priority  and 
selection  criteria  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  is  published  in  a 
separate  announcement  in  this  issue  of  the 
Federal  Regiatsr. 

Paperwork  Rednction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  vcdid  OMB  control  number 
assigned  to  the  collection  of  information 
in  this  notice  is  1850-0743. 

Intergovenunental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
rederaUsm  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordinaticm  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  ordw,  this 
doctiment  is  intended  to  provide  early 
notification  of  the  Departinent's  specific 
plans  and  actions  for  this  program. 

Waiver  of  Proposed  RnlemaHng 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  priorities  that  are  not  taken 
directly  firom  statute.  Ordinarily,  this 
practice  would  have  applied  to  the 
priority  and  selection  criteria  in  this 
notice.  Section  437(d)(1)  of  the  General 
Education  Provisions  Act  ((XPA), 
however,  exempts  rules  that  apply  to 
the  first  competition  under  a  new 
program  from  this  requirement.  The 
Conference  Report  for  the  Department's 
fiscal  year  1998  appropriation  describes 
the  program  covered  by  this  notice  as  "a 
new  competitive  grants  program."  The 
Assistant  Secretary,  in  accordance  with 
section  437(d)(1)  of  GEPA.  to  ensure 
timely  awards,  has  decided  to  forego 
pubUc  comment  with  respect  to  the 
absolute  priority  and  selection  criteria. 
The  absolute  priority  and  selection 
criteria  will  apply  only  to  the  fiscal  year 
1998  grant  competition. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  doomient,  as 
well  as  all  other  Department  of 
Education  documents  pubUshed  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 
http://gcs.ed.gov/fedreg.htm 


http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  boiard  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  tn;  1-800-222-4922.  The 
docimients  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

Notr.  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 


(Catalog  of  Federal  Dcxnestic  Assistance 
Number  84.303A,  Technology  Innovation 
Challenge  Grants) 

PrapwB  Authority:  20  U.S.C  6846. 

Dated:  February  27, 1998. 
Kicky  T.Takai. 

Acting  Assktant  Secretaiyfor  Educational 
Research  and  Improvement. 

Appendix  A— Miaeioii  and  Prinriplea  of 
Prnftnrional  Derolopnunt 

ProfsssioDal  development  plays  an 
essential  role  in  successful  education  reform. 
ProfiBssional  development  serves  as  the 
bridge  between  where  {Kospective  and 
experienced  educators  are  now  and  where 
they  will  need  to  be  to  meet  the  new 
challenges  of  guiding  all  students  in 
achieving  to  higher  standards  of  learning  and 
development 

High-quality  profiftssional  develc^ment  as 
envisioned  here  refers  to  rigorous  sad 
relevant  content,  strategies,  and 
organizational  supports  that  ensure  the 
preparation  and  career-long  development  of 
teachers  and  others  whose  competence, 
expectations  and  actions  influence  the 
teaching  and  learning  environment  Both  pre- 
and  in-service  professional  development 
require  partnerships  among  schook,  higher 
education  institutions  and  other  appropriate 
entities  to  promote  inclusive  learning 
communities  of  everyone  who  impacts 
students  and  their  I  warning  Those  within 
and  outside  schools  need  to  work  together  to 
bring  to  bear  the  ideas,  commitment  and 
other  resovirces  that  will  be  necessary  to 
address  important  and  complex  educational 
issues  in  a  variety  of  settings  and  for  a 
diverse  student  body. 

Equitable  access  for  all  educators  to  such 
professional  development  opportunities  is 
imperative.  Moreover,  profinsional 
development  works  best  when  it  is  part  of  a 
systemwide  effort  to  improve  and  integrate 
the  recruitment,  selection,  preparation,  initial 
licensing,  induction,  ongoing  development 
and  support,  and  advanced  certification  of 
educators. 

High-quality  professional  development 
should  iiKX>rporate  all  of  the  principles  stated 
below.  Adequately  addressing  each  of  these 
principles  is  necessary  for  a  ^1  realization 
of  the  potential  of  individuals,  school 


communities  and  institutions  to  improve  and 
excel. 

The  mission  of  professional  development  is 
to  prepare  and  support  educators  to  help  all 
students  achieve  to  higfi  standards  of 
learning  and  development. 

Professional  Development: 

•  Focuses  on  teachers  as  central  to  student 
learning,  yet  includes  all  other  members  of 
the  school  community; 

•  Focuses  on  individual,  collegial,  and 
organizational  improvement; 

•  Respects  and  nurtures  the  intellectual 
and  leaaership  capacity  of  teachers, 
principals,  and  others  in  the  school 
community; 

•  Reflects  bast  available  research  and 

[>ractice  in  teaching,  learning,  and 
eadership; 

•  Enables  teachers  to  develop  further 
expertise  in  subject  content  teaching 
strategies,  uses  of  technologies,  and  other 
essential  elements  in  tnarhing  to  high 
standards; 

•  Promotes  continuous  inquiry  and 
improvement  embedded  in  the  daily  life  of 
schools; 

•  Is  planned  collaboratively  by  those  who 
will  participate  in  and  facilitate  that 
develoiHnent; 

•  Requires  substantial  time  and  other 
resources; 

•  Is  driven  by  a  odment  long-term  plan; 

•  Is  evaluated  ultimately  on  the  basis  of  its 
impact  on  teacher  effectiveness  and  student 
learning:  and  diis  assessment  guides 
subsequent  professional  development  efibrts. 

The  mission  statement  and  principles  of 
professional  development  outlined  above 
were  publidied  in  draft  form  in  the  Fadaral 
Eegistar  in  December,  1994,  and 
disseminated  to  more  than  600  people  and 
organizations  with  interests  in  education. 
After  careful  consideration  of  the  extensive 
comments  the  Department  received,  the 
principles  vnm  revised  and  finalized.  We 
share  them  with  you  in  the  firm  belief  that 
high-quality  professional  development 
reflecting  ^ese  {xinciples.  which  are 
grounded  in  the  practical  wisdom  of  leading 
educates  across  the  country,  vnll  have  a 
positive  and  lasting  effect  on  teaching  and 
learning. 

^pendixB — Ei^towennant  Zones  and 
Entarprise  Coanumitie* 

Empowerment  Zones 

Califiomia:  Los  Angeles 

California:  Oakland 

Georgia:  Atlanta 

Illinois:  Chicago 

Kentucky:  Kentucky  Highlands* 

Maryland:  Baltimore 

Massachusetts:  Boston 

Michigan:  Detroit 

Mississippi:  Mid  Delta* 

Missouri/Kansas:  Kansas  Qty,  Kansas  Qty 

New  York:  Harlem,  Bronx 

Ohio:  Qevelaad 

Pennsylvania/New  Jersey:  Philadelphia, 

Camden 
Texas:  Houston 
Texas:  Rio  Grande  Valley* 

Enterprise  Communities 
Alabama:  Birmingham 
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Alabama:  Chambers  Coimty* 

Alabama:  Greene,  Sumter  Counties* 

Arizona:  Phoenix 

Arizona:  Arizona  Border* 

Arkansas:  Bast  Central* 

Arkansas:  Mississippi  Coimty* 

Arkansas:  Pulaski  Coimty 

California:  Imperial  County* 

California:  LA.,  Huntington  Park 

California:  San  Diego 

California:  San  Francisco,  Bayview,  Hunter's 

Point 
Califtvnia:  Watsonville* 
Colorado:  Denver 
Connecticut:  Bridgeport 
Connecticut:  New  Haven 
Delaware:  Wilmington 
District  of  Columbia:  Washington 
Florida:  Jackson  County* 
Florida:  Tampa 
FlcHida:  Miami,  Dade  County 
Georgia:  Albany 
Georgia:  Central  Savannah* 
Georgia:  Crisp,  Dooley  Counties* 
Illinois:  East  St  Louis 
Illinois:  Springfield 
Indiana:  Indianapolis 
Iowa:  Des  Moines 
Kentucky:  Louisville  ^ 

Louisiana:  Northeast  Delta* 
Louisiana:  Macon  Ridge* 
Louisiana:  New  Orleans 
Louisiana:  Ouachita  Parish 
Massachusetts:  Lowell 
Massachusetts:  Springfield 
Michigan:  Five  Cap* 
Mich^an:  Flint 
Michigan:  Muskegon 
Miimesota:  Minneapolis 
Minnesota:  St  Paul 
Mississippi:  Jackson 
Mississippi:  North  Delta* 
Missouri:  East  Prairie* 
Missouri:  St  Louis 
Nebraska:  Omaha 
Nevada:  Qarke  County,  Las  Vegas 
New  Hampshire:  Manchester 
New  Jersey:  Newark 
New  Mexico:  Albuquerque 
New  Mexico:  Mora,  Rio  Arriba,  Taos 

Counties* 
New  York:  Albany,  Schenectady,  Troy 
New  York:  Buffalo 
New  York:  Newbuigh,  Kingston 
New  York:  Rochester 
North  Carolina:  Charlotte 
North  Carolina:  Halifax,  Edgecombe, 
Wilson  Counties* 
North  Carolina:  Robeson  Coimty* 
Ohio:  Akron 
Ohio:  Columbus 
Ohio:  Greater  Portsmouth  * 
Oklahoma:  Choctaw,  McCurtain  Counties* 
Oklahoma:  Oklahoma  City 
Oregon:  Josephine* 
Ore^n:  Portland 
Pennsylvania:  Harrisburg 
Pennsylvania:  Lock  Haven* 
Pennsylvania:  Pittsburgh 
Rhode  Island:  Providence 
South  Dakota:  Deadle,  Spink  Counties* 
South  Carolina:  Charleston 
South  Carolina:  Williamsburg  County* 
Tennessee:  Fayette,  Haywood  Counties* 
Tennessee:  Memphis 
Tennessee:  Nashville 


Tennessee/Kentucky:  Scott,  McCreary 

Counties* 
Texas:  Dallas 
Texas:  El  Paso 
Texas:  San  Antonio 
Texas:  Waco 
Utah:  Ogden 
Vermont  Burlington 
Virginia:  Accomack* 
Virginia:  Norfolk 
Washington:  Lower  Yakima* 
Washington:  Seattle 
Washington:  Tacoma 
West  Virginia:  West  Central* 
West  Virginia:  Huntington 
West  Virginia:  McDowell* 
Wisconsin:  Milwaukee 

*  Denotes  rural  designee. 

[FR  Doa  9&-5736  Filed  3-4-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Na  84.303A] 

Technology  Innovation  Ctwilenge 
Qranta;  Notice  Inviting  Applications 
For  New  Awards  for  Fiscal  Year  ^Y) 
1998 

Purpose  of  Program 

The  Technology  Innovation  Challenge 
Grant  Program  provides  grants  to 
consortia  that  are  workii^  to  improve 
and  expand  new  applications  of 
technology  to  strengthen  school  reform 
efforts,  improve  student  achievement, 
and  provide  for  sustained  professional 
development  of  teachers,  ~~ 

administrators,  and  school  Ubrary  media 
personnel.  In  FY  1998,  the  Technology 
Innovation  Challenge  Grant  Program 
will  focus  on  professional  development 
by  providing  support  to  consortia  that 
have  developed  programs,  or  are 
adapting  or  expanding  existing 
programs,  for  technology  training  for 
teachers  and  other  educators  to  improve 
instruction. 

Eligible  Applicants 

Only  consortia  may  receive  grants 
under  this  program.  A  consortium  must 
include  at  least  one  local  educational 
agency  (LEA)  with  a  high  percentage  or 
number  of  children  Uving  below  the 
poverty  line.  A  consortiiun  may  also 
include  other  LEAs,  private  schools, 
State  educational  agencies,  institutions 
of  higher  education,  businesses, 
academic  content  experts,  software 
designers,  museums,  Ubraries,  and  other 
appropriate  entities. 

Note:  In  each  consortiiun  a  participating 
LEA  shall  submit  the  application  on  behalf 
of  t 'le  consortium  and  serve  as  the  fiscal 
agent  for  the  grant 

Deadline  For  Receipt  of  Applications: 
May  29. 1998. 


Deadline  For  Intergovernmental 
Review:  July  29, 1998. 

Applications  Available:  March  31, 
1998. 

Estimated  Available  Funds: 
$30,000,000. 

'  Estimated  Range  of  Awards: 
$1,000,000  to  $2,000,000  per  year. 

Estimated  Average  Size  of  Awards: 
$1,500,000  per  year. 

Estimated  Number  of  Awards:  20. 

Project  Period:  5  years.  Please  note 
that  all  applicants  for  midti-year  awards 
are  required  to  provide  detailed  budget 
information  for  the  total  grant  period 
requested.  The  Department  vrill 
negotiate  at  the  time  of  the  initial  award 
the  funding  levels  for  eadi  year  of  the 
grant  award. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Maximum  Award:  The  Secretary  will 
not  consider  an  application  that 
proposes  a  budget  exceeding  $2,000,000 
for  one  or  more  12-month  bud^  * 
periods. 

Applicable  Regulations:  (a)  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75  (except  34  CFR 
75.102(b),  75.200(b)(3),  75.210,  and 
75.217),  77,  79.  80.  81,  82.  85.  and  86, 
and  (b)  34  CFR  Part  299. 

Priorities:  The  absolute  and 
invitational  priorities  in  the  notice  of 
final  priority  and  selection  criteria  for 
this  program,  as  published  elsewhere  in 
this  issue  of  the  Federal  Register,  apply 
to  this  competition. 

Selection  Criteria 

The  selection  criteria  in  the  notice  of 
final  priority  and  selection  criteria  for 
this  program,  as  published  elsewhere  in 
this  issue  of  the  Federal  Register,  apply 
to  this  competition. 

Other  Requirements 

The  procedures  for  evaluation  and 
selection  of  applications  in  the  notice  of 
final  selection  criteria,  selection 
procedures,  and  application  procedures 
for  Technology  Innovation  Challenge 
Grants,  published  in  the  Federal 
Register  on  May  12. 1997  (62  FR  26175). 
apply  to  this  competition. 
SUPPLEMB4TARY  mFORMATION:  The 
Technology  Innovation  Challenge  Grant 
Program  is  authorized  under  Title  m. 
section  3136,  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended  (20  U.S.C.  6846).  The  statute 
authorizes  the  use  of  funds  for  activities 
similar  to  the  following  activities: 

(a)  Developing,  adapting,  or 
expanding  existing  and  new 
appUcations  of  technology  to  support 
the  school  reform  effort 
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(b)  Providing  ongoing  professional 
development  in  the  integration  of 
quality  educational  techxiologies  into 
school  curriculum  and  long-term 
planning  for  implementing  educational 
technologies. 

(c)  Funding  projects  of  sufficient  size 
and  scope  to  improve  student  learning 
and,  as  appropriate,  support 
professional  development,  and  provide 
administrative  support. 

(d)  Acquiring  connectivity  linkages, 
resources,  and  services,  including  the 
acquisition  of  hardware  and  softv^are, 
for  use  by  teachers,  students,  and  school 
library  media  personnel  in  the 
classroom  or  in  school  library  media 
centers,  in  order  to  improve  student 
learning  by  supporting  the  instructional 
program  offered  and  to  ensure  that 
students  in  schools  will  have 
meaningful  access  on  a  regular  basis  to 
such  linkages,  resources,  and  services. 

(e)  Acquiring  connectivity  with  wide 
area  networks  for  purposes  of  accessing 
information  and  educational 
programming  sources,  particularly  with 
institutions  of  higher  education  and 
public  libraries. 

(f)  Providing  educational  services  for 
adults  and  families. 

Note:  Section  14503  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended  (20  U.S.C.  8893),  is  applicable  to 
the  Technology  Innovation  Qialienge  Grant 
Program.  Section  14503  requires  that  an  LEA, 
SEA,  or  educational  service  agency  receiving 
financial  assistance  under  this  program  must 
provide  private  school  children  and  teachers, 
on  an  equitable  basis,  special  educational 
services  or  other  program  benefits  under  this 
program.  The  section  further  requires  SEAs, 
LEAs,  and  educational  service  agencies  to 
consult  with  private  school  officials  during 
the  design  and  development  of  the 
Technology  Innovation  Challenge  Grant 
projects.  Each  application  must  descrilw  the 
ways  in  which  me  proposed  project  will 
address  the  needs  of  private  school  children 
and  teachers. 

Application  Deadline 

In  order  to  ensure  timely  receipt  and 
processing  of  applications,  an 
application  must  be  received  on  or 
before  the  deadline  date  annoimced  in 


this  application  notice.  The  Secretary 
will  not  consider  an  application  for 
funding  if  it  is  not  received  by  the 
deadline  date  unless  the  applicant  can 
show  proof  that  the  application  was:  (1) 
sent  by  registered  or  certified  mail  not 
later  than  five  days  before  the  deadline 
date;  or  (2)  sent  by  commercial  carrier 
not  later  than  two  days  before  the 
deadline  date.  An  applicant  must  show 
proof  of  mailing  in  accordance  with  34 
CFR  75.102(d)  and  (e).  Applications 
delivered  by  hand  must  be  received  by 
4:30  p.m.  (Eastern  Time)  on  the 
deadline  date.  For  the  purposes  of  this 
program  competition,  the  Secretary  does 
not  apply  34  CFR  75.102(a)  and  (b)(1) 
which  require  an  application  to  be 
mailed,  rather  than  received,  by  the 
deadline  date. 

Note:  All  applications  must  be  received  on 
or  before  the  deadline  date  unless  one  of  the 
mailing  conditions  noted  in  the  previous 
paragraph  applies.  This  requirement  takes 
exception  to  EDGAR,  34  CFR  75.102(a}  and 
(b)(1).  In  accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  is  the 
practice  of  the  Secretary  to  offer  interested 
parties  the  opportunity  to  comment  on 
proposed  regulations.  However,  this 
amendment  makes  procedural  changes  only 
and  does  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C  553  (b)(A), 
proposed  rulemaking  is  not  required. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT:  For  applications,  telephone  1- 
800-USA-LEARN  (1-800-872-5327)  or 
fax  requests  to  Sharon  Morgan  at  (202) 
208-4042. 

The  appbcation  package  is  also 
available  from  the  Technology 
Innovation  Challenge  Grant  web  site  at: 
http://www.ed.gov/Technology/ 
chalgmt.html.  For  information  contact 
Technology  Innovation  Challenge 
Grants,  U.S.  Department  of  Education, 
Washington.  D.C.  20208-5544. 
Telephone  (202)  208-3882. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 


Individuals  with  disabilities  may 
obtain  this  dociunent  in  ah  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  identified 
in  this  notice. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  fcMmat  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://gcs.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
dociunents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  l>800-222-4922.  The 
documents  are  located  imder  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  I'he  official  version  of  a  docimient  is 
the  doamnent  published  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.303A,  Technology  Innovation 
Challenge  Grants] 

Program  Audiority:  20  U.S.C.  6846. 
Dated:  February  27, 1998. 
Ricky  T.  Takai, 

Acting  Assistant  Secretary  for  Educational 

Research  and  Improvement. 

[FR  Doc.  98-5735  Filed  3-4-98;  8:45  am] 
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March  5,  1998 


Part  V 


Environmental 
Protection  Agency 

40  CFR  Part  82 

Protection  of  Stratospheric  Ozone: 
Manufacture  of  Halon  Blends,  Intentional 
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ENVIRONMENTAL  PROTECTION^ 
AGENCY 

40  CFR  Part  82 

[FRL-6974-1] 
RIN  2060-^H44 

Protection  of  Stratoepheric  Ozone: 
Manufacture  of  Halon  Blende, 
Intentional  Releaae  of  Halon, 
Technician  Training  and  Diapoaal  of 
Halon  and  Halon-Containing 
Equipment 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  This  final  rule  bans  the 
manufacture  of  halon  blends;  prohibits 
the  intentional  release  of  halons  diiring 
training  of  technicians  and  during 
testing,  repair,  and  disposal  of  halon- 
containing  equipment;  requires 
appropriate  training  of  tedmidans 
regarding  emissions  reduction;  and 
requires  proper  disposal  of  halon  and  of 
halon-containing  equipment.  Release  of 
halons  to  the  environment  contributes 
significantly  to  the  depletion  of  the 
stratospheric  ozone  layer  which,  in  turn, 
can  leaid  to  increased  inddences  of  skin 
cancer  and  other  ill  effects.  EPA 
proposed  these  requirements  in 
response  to  a  lawsuit  filed  by  the  Sierra 
Club.  EPA  imderstands  that  the 
manu&cturers  which  have  in  recent 
years  been  engaged  in  the  manufacture 
of  halon  blends  will  be  minimally 
impacted  by  the  ban,  or  may  meet 
criteria  for  exemption  firom  this  ban. 
Furthermore,  EPA  understands  that  that 
entities  using  halons,  driven  in  part  by 
the  economic  value  of  halons,  currently 
widely  practice  the  kinds  of  precautions 
codified  in  this  rule.  This  rule  will  more 
fully  extend  these  practices  throughout 
the  industry  and  will  ensure  their 
continued  implementation  in  the  event 
of  changes  in  halon  market  conditions. 
Thus,  tMs  rule  will  assure  continued 
significant  environmental  benefits, 
while  pladng  only  minimal  burdens  on 
indusdy. 
EFFECTIVE  DATE:  April  6, 1998. 


ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Public  Docket  No.  A-98- 
02  at:  U.S.  Qivironmental  Protection 
Agency,  401  M  Street  SW,  Washington, 
D.C.  20460.  The  Public  Docket  is  located 
in  Room  M-1500,  Waterside  Mall 
(Groimd  Floor).  Dockets  may  be 
inspected  from  8  a.m.  until  12  noon, 
and  from  1:30  p.m.  until  3  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  diarged  for  copying  docket 
materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 

Chang,  Program  Implementation 
Brandi,  Stratospheric  Protection 
Division,  Office  of  Atmospheric 
Programs,  Office  of  Air  and  Radiation, 
Mail  Code  6205J,  401  M  Street  SW, 
Washington,  D.C.  20460,  202/564-9742. 
SUPPUaUENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Regulated  Entities 
n.  Background 

a.  Stratospkeric  Protection 

b.  Section  SOSCa)  of  the  Clean  Aii  Act 

c.  Siena  Chib  Suit 

d.  Halons 

e.  Notice  of  Proposed  Rulemaking 
m.  Today's  Action 

a.  Summaiy  of  Mai<»'  Public  Comments 

b.  Responses  to  Public  Comments 

1.  Wanning  the  Manufsctuie  of  Halon 
Blends 

(i)  Support  for  the  ban  on  the  new 

manufiwrture  of  halon  blends 
(ii)  rhang^  from  a  ban  on  the  sale  to  a  ban 

on  the  manufacture  of  halon  blends 
(iii)  aerification  of  tenns  "Halon",  "Halon 

product",  and  "Halon  blend" 
(iv)  Exemptions  from  ban  on  mmubcture 

of  halon  blends 

2.  Intantioaal  Release  of  Halons 

(i)  Clarification  of  meaning  of  "intentional 

releases" 
(ii)  darification  of  meaning  of  "de  minimis 

releases" 
(iii)  Exemptions  from  ban  on  intentional 

releases  during  testing 
(iv)  Exemption  for  R&D 
(v)  Questioning  of  aviation  exemption  from 

ban  on  intentional  releases  during  testing 
(vi)  Owner  responsibility  regarding 

emissions  due  to  equipment  disrepair 

and  venting  of  halon 

3.  Technician  Training 

(i)  Increased  time  to  institute  training 
requirement 


(ii)  Clarification  of  training  requirements 
(iii)  aerification  of  persons  considered 
technicians 

4.  Disposal  of  Halons  and  Halon- 
Containing  Equipment 

(i)  aerification  of  meaning  of  equipment 
disposal 

(ii)  aerification  of  meaning  of  halon- 
containing  equipment 

(iii)  aarification  of  meaning  of  halon 
disposal 

(iv)  Oarification  of  "recycler"  and 
compliance  with  NFPA  guidance 

(v)  Request  for  clarification  of  the  term 
"fire  equipment  dealer" 

5.  Other  Comments 

(i)  Importations  of  used  halons  from  Article 

5  countries 
(ii)  Criticism  of  rule  basis 
(iii)  Coordinatfon  of  fBderal  policy  on 

aviation  halen  use 
(iv)  Support  for  rulemaking 
(v)  Certification  of  halon  recycling  and 

recovery  equipment 
(vi)  Long-term  halon  policy 
(vii)  Discussion  of  "essential  use"  concept 
(viii)  Simulant  agents 
(ix)  Savannah  River  Halon  Repository 
(x)  Clarification  of  applicability  of  rule 
(xi)  Lack  of  necessity  for  several  major 

provisions  of  the  rule 

6.  Refarenoes 

IV.  Summary  of  Changes  from  Proposed  Rule 

V.  Administrative  Requirements 

a.  Executive  Gkder  12866 

b.  Regulatray  Flexibility 

c.  UiSunded  Mandates  Act 

d.  Paperwork  Reduction  Act 

e.  Submission  to  Congress  and  the 
Comptroller  General 

£  Executive  Order  12875 
g.  f4ational  Technology  Transfer  and 
Advancement  Act 

L  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  manufacture  halon 
blends,  owners  of  halon-containing 
equipment,  and  persons  who  test, 
repair,  or  dispose  of  total  flooding 
systems  or  hand-held  fire  extinguishers 
or  who  employ  technidans  to  sovice 
such  equipment.  Other  entities 
potentially  impacted  by  the  prohibition 
of  the  intentional  release  of  halons 
during  technician  training  and  during 
testing,  repair,  and  disposal  of 
equipment  are  U.S.  military  institutions. 
Regulated  categories  and  entities 
indude: 


Category 


Examples  of  regulated  entities 


Industry 
Military  . 


Manulacturers  of  halon  blends;  owners  of  haion-containing  equipment;  persons  wtio  test,  maintain,  service,  repair, 
or  dispose  of  halonHX)ntaining  equipment,  who  employ  technicians  to  perform  such  services,  or  who  use  such 
equipment  for  technician  training. 

Military  entities  that  dispose  of  tnlon-containlng  equipment,  that  employ  technicians  who  service  halorxontaining 
equipment,  or  that  release  halons  during  technician  training  or  during  testing,  repair,  or  disposal  of  equipment. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 


for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 


the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected.  Tc 
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detennlne  whethsr  your  cranpony  is 
regulated  by  Ais  action,  you  should 
carefully  examine  the  appUcaUlity 
criteria  discussed  below.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  paiticular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHB)  ■glOmiATlOW  OONTACT  section. 

n.  Back;ptNiiid 

a.  Stratospheric  Protection 

The  stratospheric  ozone  layer  i»otects 
the  Earth  frcm  penetration  of  harmful 
ultraviolet  (UV-4)  radiation.  National 
and  international  consensus  exists  that 
releases  of  certain  man-made 
halocaibons,  including 
chlorofluorocaibons  (CFCs),  halons, 
caibon  tetrachkHide,  methyl 
chloroform,  and  methyl  bromide 
contribute  to  the  depletion  of  the 
stratospheric  ozone  la]rer  and  should  be 
controUed.  Ozone  depletion  harms 
hiunan  health  and  tile  environment 
through  increased  incidence  of  certain 
skin  cancers  and  cataracts,  suppression 
of  the  immune  system,  dnwiAgp  to  plants 
including  crops  and  aquatic  oiganisms, 
increased  fonnatian  of  ground-level 
ozone  and  increased  weathering  of 
outdoor  plastics.  Ozon»Kiepletii^ 
substances  have  been  designated  as 
either  class  I  or  class  II  substances  (see 
40  C7R  part  82,  appendices  A  and  B  to 
subpart  A).  Oass  I  substances  include 
chlorofluarocaibons.  halons,  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide  and 
hydrobramofluorocaibons;  class  II 
substances  include 
hydrochlorofluorocaibans.  Ifalon  is 
conunonly  used  in  fire  suppression. 
Halon  blends  consisting  of  haltm  1211 
and  halon  1301  wrere  aaxx  widely 
manufactured  for  use  in  hand-held 
portable  extinguishers  and  aerosol 
containers.  Howvver,  since  January  1, 
1994.  in  accordance  with  tlu»  Montreal 
Protocol  cm  Substances  that  Deplete  the 
OziHie  Layer  (Moatreal  Protocol),  halon 
producti(m  in,  and  importation  of  virgin 
halon  into  the  U.S.  has  been  prohibited 
(40  C7R  82.4(b).  82.7;  58  PR  65018). 
There  are  limited  exceptions  to  this  ban 
far  production  for  export  to  countries 
covered  under  Article  V  of  the  Montreal 
Protocol  (Section  82.9(a)(1)); 
production/import  for  essential  uses 
(Section  82.4(r));  and  production  using 
destruction/trans&nmation  credits 
under  Section  82.9(1)  (for  persons 
nominated  for  essential  use  exemptions 
only). 

b.  Section  608(aJ  of  the  Qean  Air  Act 

Section  608  of  the  Clean  Air  Act 
Amendments  of  1990  ("the  Act"  at 
"CAA")  requires  EPA  to  establish  a 


cranprshensive  program  to  limit 
emissions  of  ozone-depleting  substances 
during  their  use  and  dispo^ 

Section  608(a)  requires  EPA  to 
promulgate  regulations  "establishing 
standards  and  requirements  regarding 
the  use  and  dispoBsl"  of  both  oass  I  and 
class  n  substances.  The  regulations  are 
to  "reduce  the  use  and  endssion  of  such 
substances  to  the  lowest  achievable 
level"  and  to  "maxintize  the  recapture 
and  recording  of  such  substances." 

CXi  Msy  14, 1993,  EPA  pranulgBted 
regulations  under  section  608(a)  of  the 
Act,  estabUshing  standards  and 
requirements  far  the  use  and  disposal  of 
class  I  and  n  sub^ances  during  the 
servicing,  repair  and  disposal  of  aii^ 
conditioning  and  refirignation 
equipment  (58  PR  28660).  Statutory 
authority  fat  today's  proposal  is  found 
in  section  608(a)(2)  of  the  Act,  which 
directs  EPA  to  establish  staiudards  and 
requirements  r^arding  use  and  disposal 
of  class  I  and  n  substances  other  than 
refrigerants.  Section  808(a)(2)  requires 
EPA  to  promulgate  additional 
regulations  that  ^aMjsh  standards  and 
requimnents  regarding  the  use  and 
di^xMal  of  both  class  I  and  r^«ff#  II 
substances  not  coverod  by  the  initial  set 
of  regulations,  Le.,  nan-refrigerant  uses 
of  clitts  I  md  class  n  substences. 

The  goal  of  subsectim  608(a)  is  to 
reduce  the  use  and  emission  of  ozone- 
depleting  substances  to  the  lowest 
achievable  level  and  in«irifiii«a  Uie 
recapture  and  rec]rcling  of  such 
sulMances.  Today's  requirements 
regarding  disposal  of  hal(mHX>ntaining 
equipment  and  technician  training, 
togetner  with  the  bens  on  the 
manufacture  of  halon  blends  and  the 
intentional  release  of  halon  during 
repair,  testing,  and  disposal  of 
equipment,  and  during  technician 
training,  are  d«igned  to  meet  the  intent 
of  section  608(a)  by  reducing  potential 
emissions  of  halon,  a  significant  ozone 
depleter. 

c.  Sienn  Club  Suit 

On  March  31, 1995.  the  Sierra  Club 
filed  a  complaint  against  EPA,  HwimiTig 
that  EPA  had  not  met  the  requiremmts 
of  section  608(aM2)  of  the  Act  by  taking 
regulatory  steps  to  minimize  use  and 
emissions  of  ozone-depleting  substances 
other  than  refrigerants.  This  action 
resulted  in  negotiations  between  EPA 
and  the  Sierra  Qub  that  led  to  a  cmisent 
decree  of  whidi  notice  was  published 
on  September  17, 1996,  in'the  Federal 
Register  (61  PR  48950).  In  the  consent 
deoee,  EPA  agreed  to  take  the  following 
actions  with  r^ard  to  halons:  (1)  To 
issue  a  proposed  rule  regarding  a  ban  of 
the  sale  of  all  halon  blends  md  to  take 
final  acticm  on  the  proposal;  (2)  to  issue 


a  proposed  rule  or  rules  regKrding  the 
intentional  release  of  halons  during 
repair  and  testing  of  equipment 
containing  halons;  training  oonoeming 
the  use  of  such  equipment;  disposal  oT 
halons;  and  removal  or  disposal  of 
equipment  containing  halons  at  tiie  end 
of  the  life  of  such  equipment;  and  to 
take  final  action  on  the  proposal;  and  (3) 
to  issue  either  a  propoaed  inle  requiring 
the  certification  of  rec]rcling  wnij 
recovery  equipment  far  halons  and 
allowing  the  removal  of  halons  only 
through  use  of  certified  eqnii»nent  or  a 
direct  final  determination  tK«f  no  such 
rule  is  necessary  or  appropriate;  and  to 
take  final  action  if  a  proposal  is  issued 
or  if  adverse  conunent  is  received  on  the 
direct  final  determinaticm.  EPA  will 
address  the  third  of  these  commitments 
in  a  separate  action  from  today's. 

d.  Halons 

Halons  are  gaseous  or  easily 
vaporized  halocarbons  used  primarily 
for  putting  out  fires,  but  also  for 
explosion  protecticm.  The  two  halons 
most  widely  used  in  the  United  States 
are  Halm  1211  and  Hakm  1301.  Halon 
1211  is  used  primarily  in  streaming 
applications  and  Halon  1301  is  typically 
used  in  total  flooding  applicatims. 
Some  limited  use  of  Hakn  2402  also 
exists  in  the  United  States,  but  only  as 
an  extinguishant  in  engine  nfOffH^m  (t}y> 
streamlined  enclosure  surrounding  the 
engine)  on  older  aircraft  and  in  the 
guidaiMX  system  of  Minuteman  miwn'les. 
Today's  action  is  not  eimected  to  afbct 
the  supply  of  unblendea  halons  for 
these  important  uses. 

Halms  are  used  in  a  wide  range  of  fire 
protection  ^plications  because  tiwy 
combine  four  characteristics.  First,  they 
are  highly  efiisctive  against  solid,  liquid/ 
gaseous,  and  electrical  fires  (refored  to 
as  Class  A.  B,  and  C  fires,  respectively). 
Second,  they  dissipate  rapidly,  leaving 
no  residue,  and  thereby  avoia  secondary 
damage  to  the  property  they  are 
protecting.  Third,  nalons  do  not  conduct 
electricity  and  can  be  used  in  areas 
oontaining  live  electrical  equipment 
where  they  can  penetrate  to  and  around 
physical  (4>)ects  to  extinguish  fires  in 
otherwise  inaccessible  areas.  Finally, 
halons  are  generally  safe  for  limited 
human  exposure  when  used  with  proper 
exposure  controls. 

Despite  these  advantages,  haloiu  are 
among  the  most  ozone-depleting 
chemicals  in  use  today.  With  0.2  ozone- 
depleting  potential  {QDP)  representing 
the  threuiold  far  ckissification  as  a  rH^n 
I  substance,  Halon  1301  has  an 
estimated  OOP  of  10;  Halon  1211  has  an 
estimated  ODP  of  3.  Thus,  while  total 
halon  producticm  (measured  in  metric ' 
tons)  comprised  jiut  2  perosnt  of  the 
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total  production  of  class  I  substances  in 
1986,  halons  represented  23  percent  of 
the  total  estimated  ozone  depletion 
attributable  to  class  I  substances 
produced  during  that  year. 

Prior  to  the  early  1990's,  the  greatest 
releases  of  halon  into  the  atmosphere 
occurred  not  in  extingmshing  fixes,  but 
during  testing  and  training,  service  and 
repair,  and  accidental  discharges.  Data 
generated  as  part  of  the  Montreal 
Protocors  tedmology  assessment 
indicated  that  only  15  percent  of  annual 
Halon  1211  emissions  and  18  percent  of 
annual  Halon  1301  emissions  occur  as 
a  result  of  use  to  extinguish  actual  fires. 
These  figiu«s  indicated  that  significant 
gains  could  be  made  in  protecting  the 
ozone  layer  by  revising  testing  and 
training  procedures  and  by  limiting 
unnecessary  discharges  tlurough  better 
detection  and  dispensing  systems  for 
halon  and  halon  alternatives.  The  fire 
protection  community  began  to 
conserve  halon  reserves  in  response  to 
the  impending  ban  of  the  production 
and  import  of  halons  1211, 1301,  and 
2402  that  occurred  January  1. 1994. 
Through  standards,  research,  and  field 
practice,  the  fire  protection  commimity 
eUminated  most  discharge  testing  with 
halons  and  minimized  use  of  halon  for 
testing  and  training.  Additionally,  fire 
equipment  distributors  began  to  service 
and  maintain  fire  suppression 
equipment  regularly  to  avoid  leaks,  false 
discharges,  and  other  unnecessary 
emissions. 

e.  Notice  of  Proposed  Rulemaking 

On  July  7, 1997,  EPA  issued  a  notice 
of  proposed  rulemaking  proposing 
several  actions  relative  to  the  sale  and 
emission  of  halon  as  mandated  by  the 
Sierra  Club  consent  decree  (62  FR 
36428).  First,  EPA  proposed  to  ban  the 
sale  of  halon  blends.  Ine  proposed  ban 
did  not  affect  the  sale  of  tmblended 
halons. 

Second,  EPA  proposed  a  ban  on  the 
intentional  release  of  halons  during 
repair,  testing,  and  disposal  of 
equipment  that  contains  halon  and 
during  technician  training.  For  safety 
reasons,  EPA  proposed  to  grant  an 
exemption  from  this  ban  for  halon 
release  used  as  part  of  the  test  of  fire 
extinguishing  systems  in  class  C  and 
class  D  compartments  aboard  aircraft 
when  such  a  test  is  reqmred  by  the 
Federal  Aviation  Administration  (FAA) 
under  its  Airworthiness  Standards. 

Third,  EPA  proposed  to  require  halon 
equipment  service  companies,  halon 
recyclers,  halon  equipment 
manufacturers,  and  other  organizations 
that  employ  technicians  who  service 
halon-containing  equipment  to  provide 
training  regarding  halon  emission 


reduction  during  the  servicing  of  halon- 
containing  equipment. 

Finally,  EPA  proposed  to  require 
owners  of  equipment  containing  halon 
to  dispose  of  this  equipment  by 
returning  the  halon-containing 
equipment  to  the  manufacturer,  a  fire 
equipment  distributor  or  halon  recycler 
for  halon  recovery.  EPA  also  proposed 
to  require  persons  disposing  of  halon  to 
send  it  to  a  halon  recycler. 

The  proposed  action  was  consistent 
with  the  provisions  in  the  consent 
decree  a^-eed  to  by  EPA  and  the  Sierra 
Club,  which  obUgate  EPA  to  take  certain 
actions  in  regard  to  the  requirements 
contained  in  section  608(a)(2)  of  the 
CAA.  EPA  developed  the  provisions  of 
the  proposal  with  input  from 
representatives  of  the  halon  industry, 
fire  protection  community, 
environmental  groups  and  affected  trade 
assodationa.  Since  \he  halon  Industry 
has  successfully  been  making  significant 
strides  towaads  reducing  halon  emission 
through  the  use  of  technician  training 
and  efficient  halon  removal  and 
disposal  practices  for  halon-containing 
equipment,  EPA  believed  that  the 
proposal  generally  reflected  existing 
industry  standards  and  practices.  ^A 
had  also  imderstood  that  only  one 
manufacturer  of  halon  blends  existed 
and  that  entity  claimed  it  would  be 
wilUng  to  end  its  minimal  production  of 
halon  blends.  As  a  result,  ^A  also 
believed  that  the  proposal  would  not 
significantly  impact  members  of  the  fire 
protection  Gommunity. 

m.  Today's  Action 

a.  Summary  of  Major  Public  Comments 

EPA  received  a  total  of  25  written 
comments  on  the  proposed  rule  during 
the  30-day  public  comment  period. 
These  comments  are  contained  in 
Docket  A-9B-02.  EPA  also  received 
supplementary  materials  from  some 
commenters  clarifying  or  elaborating  on 
issues  raised  in  their  comments.  These 
materials  aie  also  contained  in  Docket 
A-98-02.  Several  commenters  requested 
exemptions  from  two  of  the  chief 
provisions  of  the  proposed  rule  (the  ban 
on  the  sale  of  halon  blends,  and  the  ban 
on  intentional  releases  of  halons  during 
testing).  Many  commenters  requested 
important  clarifications  of  terms  used  in 
the  proposed  rule  or  clarifications  of  the 
intended  scope  of  certain  provisions. 
Numerous  requests  for  minor 
clarifications  were  received.  Comments 
were  also  received  to  the  effect  that 
some  of  the  major  provisions  of  the  rule 
were  lumecessary  as  the  practices  they 
required  had  already  been  instituted.  In 
addition,  numerous  commenters  from 
industries  using  halons  in  fire 


extinguishing  systems,  from  the  halon 
recycling  industry,  and  from  other 
parties,  expressed  support  and 
commendation  for  the  purpose  and 
intent  of  the  rule. 

b.  Responses  to  Public  Comments 

1 .  Banning  the  Manufactiue  of  Halon 
Blends 

The  proposed  ban  on  the  sale  of  halon 
blends  was  expected  to  reduce  the  use 
of  such  blends  In  accordance  with 
section  608(a)(3)  of  the  Act  by 
preventing  newly  mantifactured  blends 
from  being  introduced  into  the 
marketplace. 

Halon  blends  are  extremely  efiisctive 
fire  suppression  agents  primarily  used 
in  portable  fire  extinguishers  and  also  in 
some  total  flooding  fire  extinguisher 
systems.  Although  the  market  for  these 
blends  is  small,  the  inabiUty  to  recycle 
and  reuse  halon  blends  economically 
represents  a  significant  environmental 
ri^.  Recycled  nalon  is  necessary  to 
bridge  the  gap  between  the  end  of  halon 
production  in  1994  and  the  commercial 
availability  of  feplacements,  and  to 
provide  for  critical  uses  for  which 
satisfactory  substitutes  or  alternative  fire 
protection  measures  cannot  be  found. 
Prior  to  the  1994  ban  on  the  production 
of  halons,  the  Halon  Alternatives 
Research  Corporation  (HARC)  helped  to 
sponsor  a  study  on  issues  related  to 
halon  recycling  and  the  establishment  of 
a  national  recycling  program.  This 
program  included  the  creation  of  a 
national  halon  bank.  Currently,  this 
halon  bank  brokers  transfars  of  halon 
between  users  and  may  eventually 
arrange  for  storage  facilities  to 
accommodate  fluctuations  in  supply 
and  demand  of  halon.  Halon  blends  can 
be  recycled  adequately,  but  only  at 
significant  cost.  Therefore,  halon  blends 
are  not  commonly  recycled  or 
forwarded  to  a  halon  bank  for  critical 
uses. 

Portable  halon  fire  extinguishers  are 
sold,  distributed,  installed,  and 
maintained  by  fire  equipment  dealers 
and  distributors;  accidental  release  and 
leakage  can  be  reduced  through  regular 
maintenance  by  the  distributor.  Fire 
extinguishers  tiiat  contain  halon  blends 
can  be  returned  to  equipment  dealers  or 
recyclers  for  halon  recovery  but 
generally  not  for  halon  recycling.  The 
proposed  ban  on  the  sale  of  halon 
blends  was  designed  to  prevent  the 
development  of  a  widely  distributed 
pool  of  complex  halon  mixtures  which 
could  not  readily  be  recycled.  As  stated 
earlier,  such  a  pool  represents  a 
significant  environmental  risk  because 
the  costs  of  recycling  are  very  high. 
Members  of  the  halon  recycling 
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industry,  contacted  during  EPA  research 
for  the  drafting  of  the  proposed  and 
final  rule  stated  that,  while  technically 
feasible,  halon  blend  recycling  capacity 
does  not  ciirrently  exist  as  a 
conventional,  commercially  available 
option  for  halon  product  users.  EPA  has 
learned  of  a  single  exception  where  the 
manu£Bcturer  of  fire  extinguishing 
equipment  which  employs  a  halon 
blend  extinguishing  agent  recovers 
halon  blends  both  from  portable  fire 
extinguishers  as  well  as  its  own 
decommissioned  units  and  purportedly 
separates  the  individual  halons  solely 
for  retise  in  its  waits.  However,  the 
overwhelming  majority  of  the  estimated 
himdreds  to  thousands  of  entities 
engaged  in  halon  recycling  have  not 
invested  in  the  fractional  distillation 
technology  necessary  to  separate  and 
reclaim  halon  blends  because  the  halon 
blend  market  has  been  deemed  so  small 
that  recycling  halon  blends  has  been 
held  to  be  unprofitable,  llius,  the  abifity 
to  recycle  halon  blends  is  generally  not 
commercially  available. 

It  could  be  argued  that  if  the  market 
value  for  imblended  halons  declines, 
unblended  halons  as  well  may  be 
widely  distributed,  with  little  economic 
incentive  for  their  recovery  and 
recycling.  However,  a  critical  difiierence 
between  the  halon  blend  and  unblended 
halon  situations  is  that  with  respect  to 
imblended  halons,  an  extensively 
developed  recovery  and  recycling 
infirastructure  exists,  with  a  history  of 
proven  effectiveness  in  coordinating 
environmentally  responsible  halon 
management.  No  such  commimity  or 
history  has  been  established  with 
respect  to  halon  blends. 

Furthermore,  EPA  believes  that  there 
is  only  one  other  U.S.  manufacturer 
currently  producing  halon  blends.  EPA 
had  contacted  this  manubctiuer  to 
determine  the  impact,  if  any,  a  ban  of 
the  sale  of  all  halon  blends  may  have  on 
this  manufacturer.  This  manufacturer 
claimed  that  halon  blends  represent  less 
than  2%  of  its  business  and  mat  a  ban 
on  the  sale  of  halon  blends  would 
minimally  impact  this  organization's 
profitability.  Furthermore,  this 
manufacturer  stated  that  because  the  fire 
protection  community  has  made 
considerable  progress  in  identifying  and 
using  alternatives  or  unblended  halons 
that  use  nitrogen  as  a  propellent, 
consumer  demand  for  halon  blend 
extinguishers  and  aerosol  containers  has 
already  been  significantly  reduced. 
Thus,  EPA  believes  that  a  ban  on  the 
manufactiire  of  halon  blends  is 
necessary  to  avert  the  environmental 
risk  associated  with  the  lack  of 
availabihty  of  halon  blend  recycling 
capabihty,  described  above,  and  will 


generally  have  minimal  impact  on 
manufacturers,  distributors  or 
consumers. 

(i)  Support  for  the  ban  on  the  new 
manufacture  of  halon  blends.  A  major 
association  of  halon  users,  recyclers, 
equipment  manufacturers,  and 
distributors  expressed  support  for  the 
intent  of  the  ban  on  the  sale  of  halon 
blends,  stating  that  "the  blending  of 
halons  makes  them  difficult  to  separate, 
removes  them  bom  normal  recycling 
channels,  and  decreases  the  supply  of 
recycled  halon  available  to  meet  critical 
fire/explosion  protection  needs.  The 
responsible  management  of  the  existing 
halon  supply  (bank)  is  critical  to 
achieving  a  siux»ssful  transition  from 
halons  to  alternative  agents". 

(ii)  Change  from  a  ban  on  the  sale  to 
a  ban  on  the  manufacture  of  halon 
blends.  Conunents  received  regarding 
this  prohibition  have  led  EPA  to  change 
the  language  of  the  prohibition  from  a 
ban  on  the  sale  to  a  ban  on  the 
manufacture  of  halon  blends.  EPA 
beUeves  this  change  clarifies  the  scope 
of  the  prohibition,  and  is  more  strictly 
consistent  with  the  intent  of  the 
prohibition,  as  discussed  more  fully 
below. 

Two  commenters  inquired  whether 
the  ban  on  the  sale  of  halon  blends 
appUed  to  pre-existing  stores  of  halon 
blends,  and  requested  that  this  be 
clarified  in  the  rule.  Pre-existing  stores 
might  include  halon  blends  contained 
in  previously  manufactured  portable  fire 
extinguishers. 

The  intent  of  the  ban,  as  stated  in  the 
previous  section,  was  to  prevent  newly 
manu&ctiued  blends  from  being 
introduced  into  the  marketplace,  and 
was  not  intendedio  afiect  pre-existing 
stocks  of  blends.  EPA  concuurs  with  the 
need,  indicated  by  the  above  comments, 
to  clarify  the  scope  of  the  ban,  and 
beUeves  that  modifying  the  ban  to  apply 
to  the  new  manufacture  of  halon  blends 
clarifies  that  the  ban  does  not  prohibit 
transactions  involving  existing  stores  of 
blends.  This  modification  does  not 
diminish  the  environmental  benefit  of 
the  ban,  as  releases  of  existing  halon 
blends  would  have  equal  enviromnental 
impacts,  regardless  of  the  ownership  of 
the  blends. 

(iii)  Clarification  of  terms  "Halon." 
"Halon  product."  and  "Halon  blend. " 
Several  commenters  requested  that  the 
terms  "halon,"  "halon  product,"  and 
"halon  blend"  be  clarified.  A  chief 
complaint  was  that  although  in  the 
Preamble,  it  was  stated  that  the  term 
"halon"  referred  only  to  the  three 
common  Halons  (Halon  1211, 1301,  and 
2402),  this  was  nowhere  made  expUcit 
in  the  rule;  as  a  result,  "halon"  could  be 
taken  to  mean  any  halogenated 


hydrocarbon.  Furthermore,  it  was 
pointed  out  that  although  "halon  blend" 
was  defined  in  the  Preamble  as  a  blend 
of  two  or  more  "halon  products,"  the 
latter  term  was  also  not  expliciUy 
defined  in  the  rule  itself. 

With  respect  to  the  first  point,  EPA 
recognizes  that  the  term  "halon"  can 
have  a  much  broader  scope.'  Today's 
rule,  however,  is  issued  imder  the 
authority  of  Section  608  of  the  CAA, 
which  concerns  Qass  I  and  Class  II 
substances.  Pialons  1211, 1301,  and 
2402  and  their  isomers  are  the  only 
halons  listed  as  ODSs  in  the  CAA  or  in 
EF  A's  implementing  regulations  (see 
C\  \  section  602(a)  and  40  CFR  Part  82, 
Subpart  A,  App.  A).  Therefore,  this  rule 
applies  only  to  Halons  1211, 1301,  and 
2402.  The  term  "halon  product"  refers 
to  any  mixture  or  combination  of 
substances  which  contains  only  one 
halon;  e.g.,  the  commcm  fire 
extinguishing  mixture  of  Halon  1301 
pliis  dinitrogen  (N2)  gas.  Definitions  of 
the  terms  "halon",  "halon  product", 
and  "halon  blend"  have  been  added  to 
the  final  rule. 

(iv)  Exemptions  from  ban  on 
manufacture  of  halon  blends.  Two 
commenters  requested  an  exemption 
from  the  ban  on  the  sale  (now  the  ban 
on  manufacture)  of  halon  blends  for  a 
specific  product — a  patented  fire 
extinguishing  agent  c(»taining.  among 
other  substances,  both  Halon  1211  and 
Halon  1301.  One  of  these  coounenters  is 
the  sole  Ucensee  of  the  product,  the 
other  is  the  sole  distributor.  The 
principal  basis  for  their  request  for  an 
exemption  revolves  around  two  points. 
The  companies  propose  that  their 
product  is  more  "environmentally 
friendly"  relative  to  other  halon- 
containing  fire  extinguishing  products; 
for  example,  they  assert  that  the  firs 
extinguishing  capacity  of  their  halon 
product  is  equivalent  to  approximately 
four  times  as  much  of  other 
commercially  available,  unblended 
halon  products  used  in  comparable  fire 
extingmshing  eqmpment.  As  a  result, 
they  assert,  (a)  smaller  quantities  of 
halons  are  employed  in  fire 
extinguishing,  thus  releasing  less  halon 
to  the  atmosphere,  and  (b)  their  fire 
extinguishing  systems  are  relatively 
lightweight,  making  them  highly 
attractive  to  the  aviation  industry. 
Second,  the  companies  assert  that  their 


■  "Halon"  is  an  abbreviation  for  "halogenatwi 
hydrocaibon"  coined  by  the  U.S.  Army  Corps  of 
Engineers.  Halon  nomncianue  follows  dia 
following  rule:  if  a  hydrocarbon  oompouad  contains 
the  elemenu  CJ^tCUBrJU.  it  is  dasignatad  as  Halon 
abcde  (teiminal  zeros  are  dropped).  Tlnu,  Hafon 
1211  is  chlorofamnodifluoTOiaethane,  etc  (Gann. 
1975). 
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fire  extingxiishing  agent  can  be 
adequately  recycued. 

In  evaluating  this  request  for 
exemption,  EPA  held  mscuasians  with 
the  companies  requesting  the 
exemption;  with  the  Federal  Aviation 
Administration  (FAA),  as  well  as 
members  of  the  aviation  industry;  with 
technical  experts  listed  as  referances  by 
the  companies  requesting  the 
exemption;  and  with  other  halon 
recycling  industry  and  govenunoit 
technical  experts. 

Because  the  industry  as  a  whole  is  not 
ready  to  accommodate  halm  blend 
recycling,  as  discussed  in  detail  in  a 
previous  section,  EPA  cannot  abandon 
the  proposed  ben  on  the  manufacture  of 
halon  blends.  However,  in  onnei deration 
of  the  possible  safety,  hieelth,  and 
envirtuunental  advantages  that  this 
product  may  bring  to  the  aviation 
community,  as  suneeted  in  supprating 
material  providecTby  the  commenters  to 
EPA,  and  as  exprasaed  to  EPA  by 
members,  including  fisdmal  authorities, 
within  the  aviation  community;  and  in 
cooaideration  of  evidence  received  by 
EPA  sugoesting  the  manufacturer's 
technical  ability  to  adequately  recycle 
this  specific  product,  EPA  is  creating  an 
exemption  to  the  ban  on  the 
manufacture  of  halon  blends  solely^far 
aviation  appUcations  provided  that'(l) 
the  manufacturer  A  its  designee  is 
capable  of  recycling  the  blend  tothe 
relevant  industry  standards  for  the 
chemical  purity  of  each  individual 
halon.  (2)  the  manufacturer  includes  in 
all  sales  contracts  for  blends  prodiKxd 
by  it  on  or  after  April  6, 1998  the 
provision  that  the  blend  must  be 
returned  to  it  or  its  designee  for 
recycling,  and  (3)  the  manufactxuer  or 
its  designee  in  fact  recycles  blends 
produced  by  the  maniifacturar  on  or 
after  April  6. 1998  and  returned  to  it  for 
recycling  to  the  relevant  indxistry 
standards  ficv  the  chemical  purity  of 
each  individual  halon.  Section  82.270(a) 
has  been  modified  to  reflect  this 
exemption. 

2.  Intentional  Release  of  Halons 

EPA  proposed  banning  the  intentional 
release  of  halons  (including  halon 
blends)  during  technician  training  and 
during  testing,  repair  and  disposal  of 
halon-containing  equipment,  and 
requiring  technician  training  regarding 
halon  emission  reduction.  Historically, 
the  greatest  release  of  halon  into  the 
atmosphere  used  to  occur  during  testing 
and  training,  service  and  repair,  and 
accidental  discharges.  However, 
emissions  from  Halon  1211  and  Halon 
1301  appUcations  have  decreased 
subetantially  over  the  last  five  years  due 
to  a  change  in  industry  practices 


concerning  the  release  of  halon  as 
outlined  in  the  National  Fire  Protection 
Association  (NFPA)  Technical 
Standards  (NFPA  12A)  and 
Underwriteis  Laboratories  (UL)  1058. 
These  standards  require  proper  leak 
testing  and  prohibit  the  release  of  halon 
during  systan  testing. 

(i)  Qarifioation  of  meaning  of 
"intentional  releases".  One  commenter 
stated  that  the  ban  on  releases  during 
testing,  maintaining,  servicing, 
repairing,  ot  disposing  of  halon- 
oontaining  equipmoit,  or  during  the  use 
of  such  equipment  for  technician 
training,  couud  be  taken  to  mean  that 
releeses  for  the  purposes  of 
extinguishing  fires  and  inerting  and 
suppressing  explosions  are  also 
prohibited. 

EPA  recognizes  that  halons  are  still 
iiaed  in  many  fire  extinguishing  cmd 
explosion  inerting/suppressing 
applications:  halons'  value  in  these 
applications  supports  the  current  active 
mariwt  for  recycled  halons.  It  is  not 
EPA's  intent  to  afiisct  halon  usage  for 
these  purposes.  Section  82.270(d)(6)  has 
been  added  to  make  this  clarification. 

Ui)  Clarification  of  meaning  of  "de 
minimis  releases".  One  major  federal 

rcy  commenter  requested 
fication  of  the  "de  minimis" 
provision  in  section  82.270(b)  of  the 
proposed  rule.  As  proposed,  a  de 
minimis  release  (i.e.,  a  very  small  or 
trifling  release)  associated  with  a  good 
faith  attempt  to  recycle  or  recover  halon 
is  exempt  from  the  prohibition  on 
intentional  halon  rueases  during 
testing,  maintenance,  servicing,  repair, 
or  disposal  of  halon-containing 
eqiiipment  and  diuing  technician 
training. 

There  are  several  types  of  halon- 
containing  equipment:  (1)  total  flooding 
fire  extingulsning  systems,  and  (2)  other 
types  of  halon-containing  eqviipment, 

including  h^lnn-fmntaining  gas 

cylinders  and  portable  fire 
extLDguishen.  Total  flooding  systems 
are  generally  designed  to  fully  discharge 
their  contents  upon  being  activated. 
These  systems  are  therefore  either  full 
or  empty  (unless  their  content  is  altered 
due  to  a  leak).  After  discharge  of  a  total 
flooding  system,  the  content  of  the 
halon  container  is  generally  reduced  to 
atmospheric  pressure,  and  a  negligibly 
small  amount  of  halon  vapor,  compared 
to  the  initial  mass,  remains.  A  fidly 
discharged  total  flooding  system 
therefore  cao  reasonably  be  considered 
to  be  empty,  and  release  of  the  residual 
halon  vapor  contained  within  can  be 
considered  a  de  minimis  release. 
Section  82.270(b)(2)  has  been  added  to 
establish  this  type  of  de  minimis 
release. 


Other  types  of  halon-containing 
equipment,  however,  such  as  portable 
fire  extinguishers  and  compnsed  gas 
cylinders  can  be  partially  discharged.  A 
determination  of  a  de  miiumis  release 
for  these  other  types  of  equipment  must 
be  made  on  a  case-by-case  basis.  At  the 
present  time,  however,  industry 
standard  recycHng  equii»nent  generally 
meets  or  exraeds  a  minimum  recovery 
efficiency  of  98%.  Therefore  a  release 
bam  halcm-containing  equipmrat  whidi 
contains  less  than  2%  of  its  original 
instaUed  charge  could  be  currently 
considered  a  de  minimis  releese  of 
halon. 

(JiO  Exemptions  from  ban  on 
intentional  releases  during  testing.  EPA 
initially  proposed  granting  an 
exemption  fnm  the  intentional  release 
ban  for  halon  lued  to  test  fire 
suppression  sjrstems  in  class  C  and  class 
D  compartments  aboard  airplanes.  That 
exemption  was  based  on  FAA 
requirements  relating  to  aircraft  safety. 
Qurent  Federal  Avi^on 
Administration  (FAA)  Airworthiness 
Standards  for  transport  category 
airplanes  include  a  number  of 
classifications  for  cargo  or  baggage 
compartments.  Class  C  cargo  or  baggrae 
compartments  must  contain  approved 
built-in  fire-extinguishing  systons  (14 
CFR  25.857(c)(2)).  Tlie  compartments 
must  be  designsd  so  that  hazardous 
quantities  of  extinguishing  agent  (as 
well  as  smoke  ot  flames)  can  be 
excluded  from  areas  occupied  by  the 
crew  or  passengers  (14  CFR 
25.857(c)(3)).  In  addition,  ventilation 
and  drafts  must  not  interfere  with  the 
abihty  of  the  fire  extinguishing  agent  to 
control  any  fire  that  starts  within  the 
compartment  (14  CFR  25.857(c)(4)). 
Flight  tests  of  the  fire-extingaishing 
systems  must  be  conducted  to  show 
compliance  wilh  these  requirements  (14 
CFR  25.855(h)(2),(3)).  These  systems 
typically  cont^  halons  as  the  fire- 
extinguishing  agent  Thus,  a  ben  cm 
intentional  releese  of  halons  diuing 
testing  would  conflict  with  these  vital 
safety  requireaents  if  no  exemption 
were  permitted. 

Class  D  compartments  are  defined  in 
part  as  aircraft  cargo  or  baggage 
compartments  not  exceeding  1,000 
cubic  feet  that  use  restriction  of 
available  oxygen,  as  opposed  to  a  fire- 
extinguishing  agmt,  to  control  fires  (14 
CFR  25.857(d)).  In  light  of  recent 
tragedies  involving  fires  that  originated 
in  the  cargo  or  baggage  compartments  of 
aircraft.  EPA  believes  that  class  D 
compartments,  in  addition  to  class  C 
compartments,  diould  be  exempted 
from  the  ban  on  intentional  release  of 
halon  during  testing  of  halon-containing 
systems.  As  alternative  fire  suppression 
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systems  for  class  D  compartments  are 
explored  to  improve  aircraft  safety,  FAA 
is  considering  nalon  systems  as  an 
interim  viable  option. 

EPA  believes  mat  fires  aboard  aircraft 
pose  such  a  great  risk  to  himian  safety 
that  an  exemption  firom  the  ban  on  the 
intentional  release  of  halons  in 
accordance  with  FAA's  Airworthiness 
Standards  is  necessary  and  appropriate. 

Several  commenters  brought  forward 
additional  ncamples  of  intentional 
releases  of  halons  which,  they  beUeve, 
also  merit  exemption  from  the  proposed 
ban  on  intentional  releases  during 
testing.  For  fficample,  the  Federal 
Aviaticm  Administration  (FAA)  dted 
the  need  to  release  halons  during  testiog 
of  not  only  class  C  and  D  cargo 
compartment  fire  extinguishing  systems, 
but  also  systems  in  compartment  classes 
]ret  to  be  defined,  as  well  as  systems 
protecting  engine  and  auxiliary  power 
xmits.  It  was  argued  that  Halon  1301  is 
currently  the  best  available  agent  in 
these  areas,  that  system  pearfonnance 
can  be  ensured  rally  throu^  testing  by 
release  of  agent,  and  that  simulant 
agents  foe  use  in  tasting  purposes  are 
not  yet  operationally  available. 
Similariy,  die  Department  of  Defense 
(DoD)  stated  that  DoD  aircraft,  vdiich  are 
not  subject  to  FAA  Airworthiness 
Standards  and  thus  would  not  be 
exnnpt  from  the  intmtional  release  ban 
if  the  rule  were  to  be  promulgated  as 
proposed,  likewise  require  an 
exemption  ft>r  the  reasons  presented 
above.  Moreover,  DoD  brou^t  forth  the 
case  of  fire  and  explosion  protection 
systems  on  new  military  wa^ran 
systems  and  major  modifications  to 
existing  systems  which  ar»required  by 
law  (Title  10  U.S.C  $  2366)  to  undergo 
live  fire  lethality  testing  and  evaluation. 
Live  fire  lethality  testing  involves 
subjecting  military  equipment  to  live 
fire  conditions  and  subsequent  possible  - 
release  of  fire  extinguishing  agent  in 
order  to  extinguish  fires,  shoiQd  they 
ooau.  Suitable  simulants  and  alternate 
agents  are  not  currently  available  for 
these  applications.  Furthermore,  the 
Department  of  Energy  (DOE)  raised  the 
issue  of  potential  necessary  releases  of 
halons  for  fire  and  explosion  protection 
systems  testing  purposes  at  unique  sites 
critical  to  national  security  such  as  the 
National  Ignition  Facility  and  hazardous 
waste  management  sites  associated  with 
DOE'S  Radiological  Waste  Remediation 
effort  No  acceptable  alternative  agents 
are  available,  from  a  himian  safety  and 
environment  perspective,  and  halon 
releases  during  testing  of  these  systems 
may  be  required.  These  cases  present 
examples  in  which,  systems  using 
alternative  fire  extinguishing  agents  are 
currently  unavailable;  release  of  agent  is 


currently  necessary  during  system 
testing;  failure  of  the  system  would  pose 
great  risk  to  human  safety  or  the 
environment;  and  there  are  no  smtable 
simulant  agents  available  to  be  used  as 
testing  substitutes  at  this  time. 

Ba^d  on  these  examples,  EPA 
recognizes  that  when  certain  conditi(ms 
exist,  intentional  releases  of  halon 
during  testing  will  be  necessary  to  verify 
system  performance,  which  is  essential 
to  prevent  loss  of  life  and  environmental 
damage.  Therefore,  today's  action 
exempts  from  the  ban  on  intentional 
releases  halon  apphcati(ms  meeting  the 
following  four  criteria:  (1)  Systems  or 
equipment  employing  suitable 
alternative  fire  extinguishing  agents  are 
not  available,  (2)  system  or  equipment 
testing  requiring  release  of 
extinguishing  agent  is  essential  to 
demonstrate  the  functionality  of  the 
system,  (3)  feiluie  of  the  system  or 
equipment  would  pose  great  risk  to 
human  safety  or  the  environment,  and 
(4)  a  simulant  agmt  cannot  be  used  in 
place  of  the  halon  during  system  ra 
equipment  testing  for  technical  reasons. 
Should  conditions  change  such  that  an 
application  currently  meeting  these 
criteria  no  longer  met  these  criteria, 
then  that  application  would  no  longer 
be  exempt  bam  the  ben  on  intentional 
releases  of  halrais  during  testing.  It 
should  also  be  noted  that  many 
applications  will  not  be  covered  imder 
this  exemption.  For  example,  numerous 
industry  fire  suppression  systems  for 
electronics  rooms  and  computer  rooons 
no  longer  require  field/inslall  testing. 
Testing  has  hem  adequately  perftnnmed 
throu^  computer  simulation,  with 
supplemental  in-lab  halon  system 
tes^Qg  to  verify  computv  simulations. 

(iv)  Exanption  for  RBrD.  A  number  of 
commenters  argued  for  the  need  to 
exempt  halon  released  during  testing  for 
research  and  development  (R&D)  efforts. 
Several  types  of  R&D-related  halon 
release  were  idmtified.  Some  halon  is 
released  in  research  to  identify  and  test 
substances  under  development  as 
alternatives  to  halons.  Such  releases 
from  halon-containing  equipment  are 
necessary  to  establidi  performance 
benchmarks  for  halon  alternatives.  In 
addition,  releases  of  small  quantities  of 
halon  fit>m  halon-containing  equipment 
such  as  storage  cylinders  is  routinely 
performed  by  halon  recyclers  in  order  to 
obtain  samples  which  will  be 
chemically  analyzed  to  establish  the 
identity  and  degree  of  contamination  of 
the  equipment  contents.  This  testing  is 
an  ess«itial  step  in  the  responsible 
management  of  halon  stocks. 

EPA  recognizes  that  the  use  of  small 
quantities  of  halon  to  test  sample  ptirity 
and  to  conduct  research  and 


development  on  halon  alternatives  are 
indispensable  to  nmintaining  the  quality 
of  existing  supplies  as  well  as  for 
finding  alternatives  with  comparable 
performance  characteristics.  Therefore, 
EPA  concurs  in  today's  action  that  there 
is  a  legitimate  need  to  exempt  from  the 
ban  on  intentional  releases  during 
testing  the  above-mentioned  R&D 
releases,  and  §§  82.270(b)(4)  has  been 
added  to  respond  to  this  need. 

In  addition,  an  industry  annmenter 
engaged  in  developing  fire 
extinguishing  systems  for  aviation  and 
defense  applications  noted  that 
qualification  and  development  testing 
involving  release  of  halons  is  necessary 
diuing  tfauB  fire  extinguishing  systems 
product  development  process,  and 
requested  an  exemption  from  the  ban  on 
the  intentional  release  of  halons  during 
testing  for  this  purnose. 

EPA  recognizes  mat  in  the  design  and 
development  stages  of  fire  and 
explosion  suppression  and  inertion 
equipment  and  systems,  releases  of 
agent  may  be  necessary  to  determine,  for 
example,  whether  critical  design  criteria 
are  met.  However,  EPA  is  aware  that  it 
may  be  possible  in  many  cases  to 
employ  a  halon  simulant  agent 
(discussed  in  Preamble  §  5Mii))  far 
such  testing  purposes.  Moreover,  EPA  is 
aware  that  in  aaaoo  testing  situatians, 
release  of  agmt  may  not  be  necessary  to 
dmnonstrete  system  or  equipment 
functionality.  Therefore,  because 
product  design  and  devefopment  may 
legitimately  require  releeaes  of  anent 
during  {voduct  qualificaticm  and 
development  testing,  as  the  commenter 
attests,  but  because  such  releeses  may  in 
many  other  cases  be  avoidable  as 
described  above.  EPA  is  providing  an 
exemption  from  the  ban  oo  intentiaaal 
releases  of  halons  during  testing  for  the 
design  and  development  <A  fire  and 
explosion  protectian  and  inntian 
systems  and  equipment  only  %vhen  (a) 
system  or  equipment  testing  requiring 
release  of  agent  is  essential  to 
demonstrate  system  or  equipment 
functionality,  and  (b)  when  a  suitable 
simulant  agent  cannot  be  used  in  place 
of  the  halon.  Section  82.270(b)(5)  has 
been  added  to  reflect  this  exmnption. 

M  Questioning  of  aviation  exemption 
from  ban  on  intentional  releases  during 
testing.  A  major  fire  protection  industry 
association  questioned  the 
consequences  of  an  exemption  from  the 
ban  cm  intentional  releases  for  FAA 
Airworthiness  Standards  testing.  The 
commenter  suggested  that  the 
exemption  would  be  tantamoimt  to 
"proposing  a  new  application  fior  (Halon 
1301]  whidi  would  require  extensive 
testing  (i.e..  release  of  halon  into  the 
atmosphere  *  *  *)  [and]  seems  ill- 
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advised."  It  must  be  noted  that  this  rule 
does  not  introduce  any  new  halon 
applications.  The  rule  bans  intentional 
releases  during  testing  of  existing  and 
potential  halon  applications,  but 
provides  Umited  exceptions  to  this  ban, 
as  described  elsewhere  in  this  Preamble. 
These  exceptions  do  not  introduce  new 
sources  of  halon  releases  to  the 
atmosphere;  rather,  the  ban  reduces 
many  sources  of  releases,  while  it 
provides  for  a  narrowly-defined  set  of 
excepted  releases. 

(vi)  Owner  responsibility  Fegarding 
emissions  due  to  equipment  disnpair 
and  venting  of  halon.  A  commenter 
suggested  mat  EPA  provide  an  explicit 
statement  regarding  the  responsibility  of 
owners  of  halon-containing  equipment 
to  the  effect  that  halon  emissions  caused 
by  faulty  (e.g.,  leaking  or 
malfunctioning)  halon-containing 
equipment  are  banned  by  this  rule.  For 
safety  reasons,  the  fire  protection 
community  already  observes  standards 
and  practices  to  ensure  the  maintenance 
of  fire  protection  systems  in  properly 
functioning  conditions.  It  might 
therefore  be  argued  that  ciurent 
practices  within  the  fire  protection 
commimity,  in  theory,  would  prevent 
halon  emissions  due  to  equipment 
allowed  to  fall  into  a  state  of  disrepair. 
EPA,  however,  concurs  with  the  need  to 
codify  this  aspect  of  owner 
responsibility,  and  has  added  §  82.270(f) 
to  address  this  issue  explicitly. 

A  second  issue  regarding  equipment 
owner  responsibility  was  raised  in 
material  submitted  by  another 
commenter.  It  was  suggested  that  if 
reclamation  of  halon  blends  is  not 
economically  advantageous,  then  halon 
losses  via  "midnight  venting"  by 
equipment  owners  and  recyclers  who 
have  been  storing  such  blends  will  be 
encouraged.  EPA  recognizes  that  certain 
circimistances  might  encourage 
"midnight  venting",  as  the  commenter 
suggests;  further  recognizes  that, 
currently,  there  are  no  prohibitions  to 
such  losses;  and  also  notes  that  the  same 
arguments  may  be  made  for  unblended 
halons  as  well.  Therefore,  to  discourage 
the  disposal  of  halon  by  venting,  the 
definition  of  "halon  disposal"  has  been 
sUghtly  broadened  in  today's  final  rule 
to  ensure  that  it  covers  the  loss  of  halon 
via  venting.  That  is,  the  definition  has 
been  changed  from  "the  discarding  of 
halon  recovered  from  halon-containing 
equipment"  to  "the  process  leading  to 
and  including  the  discarding  of  halon 
from  halon-containing  equipment". 

3.  Technician  Training 

In  an  effort  to  reduce  unnecessary 
emissions,  distributors  and  service 
companies  sponsor  technician  training 


programs  that  are  primarily 
administered  by  representatives  of 
equipment  manufacturers.  Additionally, 
distributors  and  service  companies 
augment  this  training  through  the  use  of 
videos  and  in-house  training  about  the 
reduction  of  emissions  through  the  use 
of  standards  and  codes.  These  standards 
and  codes  are  developed  by 
organizations  such  as  the  NFPA  and  UL, 
which  provide  minimiun  requirements 
for  the  design,  selection,  installation, 
inspection,  and  maintenance  of  halon- 
containing  equipment.  This  additional 
training  mfl|y  also  include  information 
regarding  applicable  state  and  local 
codes  and  standards.  EPA  believes  that 
the  fire  protection  community  has 
responded  responsibly  to  the  following 
tangible  incentives  to  reduce  emissicms 
and  provide  adequate  training.  First,  the 
value  of  halon  has  increased 
dramatically  as  it  has  become  less 
available  since  the  ban  on  halon 
production  in  1994.  Second,  in  an  effort 
to  be  responsive  to  environmental 
concerns,  the  fire  protection  commimity 
has  developed  self-imposed  service 
standards  and  practices  to  reduce 
emissions  and  increase  recycling. 
Because  these  positive  incentives 
directly  impact  industry  profitability, 
EPA  believes  that  more  stringent 
requirements  for  minimizing  halon 
emissions  or  for  technician  training  are 
not  necessary  and  would  produce  very 
little  environmental  benent.  Today's 
final  rule  therefore  is  based  on  the 
practices  the  industry  has  already 
volimtarily  developed  and 
implemented. 

Several  oommenters  urged  that  the 
scope  and  docimientation  requirements 
associated  with  the  technician  training 
provisions  be  clarified,  and  that  the 
proposed  time  frame  (30  days)  for 
implementation  of  the  training 
requirement  be  extended.  Specific 
suggestions  were  (a)  to  allow  180  days, 
not  30,  follovnng  promulgation  date,  fbr 
all  technicians  to  be  trained,  (b)  to  allow 
90  days  for  the  training  of  new 
technicians,  (c)  to  refer  to  published 
industry  standard  service  practices  to 
provide  gvddance  regarding  the  nature 
of  the  training  expected  by  EPA  under 
this  rule,  (d)  to  state  explicitly  that  a 
record  of  txaining  is  required  in  order  to 
facilitate  the  enforceability  of  this  rule. 

(i)  Increased  time  to  institute  training 
requirement.  EPA  recognizes  that  a 
training  program  requires  time  to 
develop  training  materials  and  to  offer 
training  to  all  required  personnel.  EPA 
concurs  that  a  period  of  180  days 
instead  of  80  days  is  needed  to  be  able 
to  provide  training  for  all  relevant 
current  employees,  and  further  concurs 
with  the  need  to  specify  the  timing  of 


the  training  requirement  for  new 
persoimel  (personnel  hired  after  the 
promulgation  date  of  this  rule). 
However,  once  training  programs  are 
established,  given  the  limiteid 
complexity  of  the  envisioned  training,  it 
should  be  possible,  and  is  important  to 
the  objective  of  the  rule,  to  train 
technicians  who  test,  maintain,  service, 
repair,  or  dispose  of  halon-containing 
equipment,  within  30  days. 

(ii)  Clarification  of  training 
requirements.  EPA  agrees  with  the 
usefulness  of  looking  to  industry's 
extensive  experience  and  investment  in 
resp(»sible  halon  management,  and 
published  industry  standards,  for 
guidance  as  to  trafaiing  materiel. 
Accordingly,  EPA  inquired  within  the 
halon  recycling  industry  and  with  other 
technical  experts  regarding  suitable 
guidance  documents.  During  these 
discussions,  the  following  list  of 
documents  was  developed,  and  is 
provided  below  as  a  suggested  Ust  of 
suitable  materials  that  may  be  helpful  in 
developing  training  regarding  halon 
emission  reduction.  These  doomients 
describe  practices  for  handling,  testing, 
servicing,  maintaining,  and  transporting 
fire  extinguishing  systems.  These 
manuals  reflect  and  emphasize  the 
importance  of  halon  emissions 
minimization. 

Regarding  the  commenter  who  urged 
that  EPA  explicitly  require  training 
documentation,  EPA  believes  that  most 
facilities  instituting  training  will 
maintain  training  records  for  their  own 
record-keeping  purposes.  Therefore, 
EPA  believes  that  no  such  requirement 
is  necessary. 

Another  commenter  requested  that 
technicians  who  will  have  been  trained 
prior  to  the  piomulgation  date  of  the 
rule  should  be  considered  as  having 
satisfied  the  training  reqiiirement.  As 
written,  the  final  rule  requires  that 
organizations  will  take  appropriate  steps 
to  ensure  that  technicians  hired  on  or 
before  30  days  following  the  publication 
date  of  this  rule  shall  be  trained 
regarding  emissions  reductions  by  180 
days  bom  the  rule  publication  date. 
EPA  believes  that  the  final  rule  language 
addresses  the  commenter's  suggestion 
since  training  regarding  emissions 
reduction  received  prior  to  the 
promulgation  date  of  the  rule  would 
satisfy  tiie  requirement  to  occur  by  180 
days  fit>m  the  rule  publication  date. 

Industry  standards 

Nationai  Fire  Protection  Association  (NFPA) 
10.  Standard  for  Portable  Fire  Extinguish- 
6rs 

NFPA  12A.  Hakxi  1301  Fire  Extinguishing 
Systems. 
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Industry  standards 


International  Organization  for  Standardization 
(ISO>-7201-1.  Fire  protection— Fire  extin- 
guishing media— Halogenated  hydro- 
cartXKis— Part  1:  Specifications  for  halon 
1211  and  halon  1301. 

ISO-7201-2.  Fire  extinguishing  media— Hal- 
ogenated hydrocartx>ns— Part  2:  Code  of 
practice  for  safe  handling  and  transfer  pro- 
cedures of  halon  1211  and  halon  1301. 

American  Society  for  Testing  and  Materials 
(ASTM)  05632-94a.  Standard  Specifica- 
tion for  Halon  1301,  Bromotrifluoromethane 
(CFjBr). 

ASTM  D5631-94.  Standard  Practice  for  Han- 
dling Transportation  and  Storage  of  Halon 
1301  Bromotrifluoromethane  (CFaBr). 

(Hi)  Clarification  of  persons 
considered  technicians.  A  commenter 
requested  that  the  last  sentence  of  the 
definition  of  technician  in  §  82.260 
("Technician  includes  but  is  not  limited 
to  installers,  contractor  employees,  in- 
house  service  personnel,  and  in  som» 
cases,  owners")  be  deleted,  as  it  might 
imply  that  training  for  these  individuals 
is  required  as  for  other  technicians. 
However,  It  is  indeed  EPA's  intent  to 
require  training  for  these  individuals, 
and  all  others  who  perform  tasks  on 
halon-containing  equipment  that  might 
reasonably  be  expected  to  release  halons 
from  the  equipment  into  the 
atmosphere.  The  individuals  identified 
in  the  sentence  to  which  the  commenter 
refers  are  simply  illustrative  examples 
of  the  term  "technician"  defined  in  the 
two  sentences  preceding  the  referenced 
sentence. 

4.  Disposal  of  Halons  and  Halon- 
Containing  Equipment 

The  proposed  rule  required  oivners  of 
equipment  containing  halon  (including 
a  halon  blend)  to  dispose  of  the 
equipment  by  sending  the  equipment 
for  halon  recovery  to  a  fire  equipment 
distributor,  a  manufactiirer,  or  a  halon 
recycler  operating  in  accordance  with 
NFPA  10  and  12  A  standards.  The 
proposal  also  required  halon  (including 
a  halon  blend)  to  be  disposed  of  by 
sending  it  to  a  halon  recycler  for 
recycling. 

Due  to  industry  outreach  efforts, 
owners  of  halon-containing  equipment 
and  those  disposing  of  halon  are  already 
aware  of  the  importance  of  halon 
recycling  and  banking.  Industry  trade 
organizations  have  already  been 
encouraging  owners  of  halon-containing 
equipment  and  those  disposing  of  halon 
to  contact  manufacturers,  halon  fire 
equipment  distributors  or  halon 
recyclers  to  ensiue  that  halon  is  safely 
removed  and  recovered  for  future  use. 
Therefore,  today's  final  action  is 
consistent  with  current  industry 


practices  and  would  not  create  an 
additional  biuden  for  equipment 
owners.  Most  halon  systems  and 
extinguishers  in  use  today  are 
pufchased,  installed,  and  serviced  by 
fire  equipment  distributors.  Because  of 
the  efficiency  of  these  established      _ 
distribution  channels,  industry 
representatives  indicate  that  the 
simplest  way  to  assure  proper  recycling 
of  halon  is  simply  to  require  equipment 
owners  to  return  halon-containing 
equipment  to  distributors.  In  many 
cases  owners  may  receive  a  payment  for 
the  halon  contained  in  the  equipment 
because  of  the  current  market  value  of 
halon.  The  market  value  of  halon  has 
provided  an  incentive  to  industry  to 
consistently  recover  and  recycle  halons. 
These  regulations  will  ensure  proper 
handUng  at  such  point  that  halon 
supply  exceeds  the  demand. 

(i)  Clarification  of  meaning  of 
equipment  disposal.  EPA's  objective  in 
Section  82.270(d)  is  to  ensure  that  any 
halons  cxurently  deployed  in  equipment 
or  storage  are,  at  the  end  of  the 
equipment's  useful  life,  properly 
recovered  and  made  available  for 
recycling  (or  safely  stored  for  eventual 
destruction,  e.g.  when  economic 
incentive  no  longer  exists  to  use 
recycled  halons),  and  not  simply 
released  to  the  atmosphere.  However, 
EPA  received  numerous  comments 
regarding  these  disposal  requirements 
indicating  that  the  proposed  scope  of 
the  requirements  was  unclear.  Several 
commenters  stated  that  §  82.270(d) 
could  be  interpreted  to  require  the 
disposal  of  the  equipment  itself, 
together  with  the  halon  it  contains. 
Other  commenters  stated  that 
§  82.270(d)  could  be  taken  as  a  complete 
recall  of  all  oixrently  deployed  halon- 
containing  equipment  within  30  days 
following  promulgation  of  the  rule  and 
not,  as  stated  in  the  Preamble  to  the 
proposed  rule,  only  "at  the  end  of  [the] 
useful  \ik"  of  such  equipment.  Two  fire 
protection  industry  commenters  further 
suggested  that  the  "useful  Ufa"  concept 
itself  involves  a  number  of  factors  (e.g., 
manufacturer's  warranty,  extinguisher 
usage,  the  number  of  times  the 
extinguisher  has  been  recharged,  repair 
parts  used,  and  cylinder  condition)  and 
requires  more  precise  definition. 

With  respect  to  the  first  comment, 
EPA  in  the  rule  as  proposed  provided 
for  both  the  situations  in  which  (a) 
halon-containing  equipment,  together 
with  the  halon  it  contains,  is  to  be 
disposed,  and  (b)  only  the  halon  that 
has  been  contained  in  equipment,  but 
not  the  equipment  itself,  is  to  be 
disposed.  Therefore,  the  disposal 
requirement  as  proposed  clearly  does 
not  unconditionally  require  the  disposal 


of  the  halon-containing  equipment 
itself. 

The  second  and  third  comments  raise 
a  question  of  precisely  when  (e.g., 
within  30  days;  at  the  end  of  the 
equipment's  useful  life)  equipment 
disposal  is  required  by  the  rule.  It  is  not 
the  intent  of  the  rule,  however,  to 
establish  requirements  regarding  the 
point  at  which  the  disposal  of  halon- 
containing  equipment  occurs.  Rather, 
EPA's  intent  is  to  establish  requirements 
regarding  the  proper  recovery  of  halon 
from  halon-containing  equipment  at 
such  time  as  the  equipment  disposal 
would  normally  occiir.  To  clarify  this 
intent,  the  regulatory  language  has  been 
changed  from  "Effective  30  days 
following  promulgation,  owners  of 
halon-containing  equipment  shall 
dispose  of  that  equipment  by  forwarding 
it  for  halon  recovery  *  *  "'to 
"Effective  30  days  (following 
publication),  no  person  shall  dispose  of 
halon-containing  equipment  except  by 
sending  it  for  halon  recovery  *  *  *". 

One  additional  commenter  noted  that 
the  definition  of  "disposal  of  halon- 
containing  equipment"  did  not  appear 
to  include  the  sale,  for  reuse  in  its 
entirety,  of  halon-containing  equipment, 
and  thus  the  rule  does  not  restrict  sales, 
for  reuse  in  its  entirety,  of  halon- 
containing  equipment.  The  commenter's 
observation  is  consistent  with  the 
intended  meaning  of  the  rule.  The 
definition  of  "disposal  of  halon- 
containing  equipment"  does  not  in  fiact 
include  the  sale,  for  reuse  in  its  entirety, 
of  such  equipment. 

Finally,  one  commenter  urged  that 
EPA  clarify  that  empty  equipment 
which  formerly  contained  halon,  but 
which  has  been  fully  discharged,  is  not 
affected  by  the  requirement  that  no 
person  shall  dispose  of  halon-containing 
equipment  except  by  sending  it  for 
halon  recovery  to  appropriate  &aUties. 
EPA  concurs  with  Uie  comment  that 
little  or  no  environmental  benefit  would 
be  gained  from  requiring  halon  recovery 
from  empty  equipment  or  equipment 
containing  only  de  minimis  quantities  of 
halon.  As  described  in  Preamble  §  2(ii), 
EPA  has  clarified  the  meaning  of  de 
minimis  quantities  of  halon.  EPA  in 
today's  final  action  has  exempted 
equipment  containing  de  minimis 
quantities  of  halon  from  the  equipment 
disposal  provision  and  has  specified 
that  that  provision  does  not  apply  to 
fully  discharged  total  flooding  systems. 
These  changes  are  reflected  in 
§  82.270(d)  of  the  regulatory  text. 

(ii)  Clarification  of  meaning  c^  halon- 
containing  equipment.  EPA  received 
several  comments  indicating  that  the 
term,  "halon-containing  equipment" 
requires  more  detailed  definition  in  the 
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regulatory  text.  One  commenter  stated 
that  it  is  necessary  to  define  the  precise 
equipment  covered  under  this 
provision,  suggesting  the  language, 
"cylinders  or  containers  and  materials 
or  parts  thereof,  which  are  necessary  for 
servicing  the  safe  and  secure 
containment  of  the  halon  within  the 
cylinder  or  container".  The  commenter, 
a  member  of  the  fire  protection  system 
industry,  further  explained  that 
equipment  manufocturers,  fire 
suppression  system  distributors  and 
halon  recycling  services  do  not  typically 
dispose  of  the  entire  system  associated 
with  halon  containment  (such  as 
electrical  detection  control 
components),  but  deal  more  strictly 
with  the  proper  handling  and  disposal 
of  parts  and  materials  associated  with 
sale  and  sec\u«  halon  containment. 
Other  commenters  proposed  language 
for  defining  "halon-containing 
equipment"  in  §  82.260,  which  defines 
terms  used  in  the  rule. 

In  the  context  of  the  halon-containing 
equipment  disposal  provision,  EPA 
believes  that  the  term  "halon-containing 
equipment"  both  implicitly  has  the 
intended  meaning  suggested  in  the 
commenter's  language  and  also 
implicitly  excludes  fire  protection  or 
suppression  system  components  which 
are  ancillary  to  halon  containment.  Had 
the  intent  been  to  include  such  ancillary 
system  components,  a  term  such  as 
"entire  system  associated  with  halon- 
containing  equipment,"  or  "fire 
protection  system  utiUzing  halon", 
would  have  been  used. 

However,  in  order  to  ensure  the 
clarity  of  the  intended  scope  of  the 
halon-containing  equipment  disposal 
provision,  and  the  meaning  of  halon- 
containing  equipment  throughout  the 
rule,  a  general  definition  of  halon- 
containing  equipment  ("equipment  used 
to  store,  transfer,  and/or  disperse 
halon")  has  been  added  to  the 
definitions  section  of  the  final  rule.  This 
definition  does  not  include  small  scale 
laboratory  equipment  used  solely  for 
scientific  research;  an  example  (^  such 
research  equipment  is  a  gas 
chromatograph  which  might  contain,  in 
tubing  or  piping,  residual  quantities  of 
samples  of  halon  gases  injected  lor 
analysis.  Furthermore,  the  following 
clarification  has  been  added  to 
§  82.270(d):  "This  provision  does  not 
apply  to  ancillary  system  devices  such 
as  electrical  detection  control 
components  that  are  not  necessary  to 
the  safe  and  secxu«  containment  of  the 
halon  within  the  equipment." 

(Hi)  Clarification  of  meaning  of  halon 
disposal.  One  commenter  stated  that  the 
term  "halon  disposal"  cotild  be 
interpreted  to  mean  "halon 


destruction."  Halon  destruction  in  the 
current  context  means  a  process  that 
destroys  halon's  ozone-depleting 
properties.  The  term  "halon  disposal"  is 
explicitly  defined  as  the  process  leading 
to  and  including  discarding  of  halon 
from  halon-containing  equipment.  In 
the  rule  as  proposed,  in  contrast  with 
the  commenter's  interpretation, 
recycling  is  presented  as  the  only 
available  halon  disposal  option,  and 
halon  destruction  is  not  presented  as  a 
disposal  option.  However,  in  reality, 
halon  destruction  by  one  of  the 
destruction  technologies  approved  by 
the  Parties  to  the  Montreal  Protocol  is  a 
disposal  option  which  EPA  does  not 
wish  to  preclude.  As  discussed  later  in 
this  Preamble  (§  5(vi)),  another 
commenter  urged  that  the  safe 
destruction  of  halon  be  part  of  a  long- 
term  man^ement  plan  for  U.S.  halon 
supplies.  Therefore,  §  82.270(e)  has  been 
changed  to  include  this  disposal  option. 
The  destruction  technologies  currently 
approved  by  the  Parties  to  the  Protocol 
are  liquid  injection  incineration;  reactor 
cracking;  gaseous  /fume  oxidation; 
rotary  Idln  incineration:  cement  lain; 
and  radiofi«iuency  plasma  destruction. 
In  the  future,  the  Parties  may  approve  of 
other  destruction  technologies;  thus 
there  is  the  possibility  that  such  other 
technologiet  would,  if  approved  by 
EPA,  present  other  destruction  options. 

(iv)  Clarification  of  "recycler"  and 
compliance  with  NFPA  guidance. 
Several  commenters  raised  questions 
regarding  the  extent  to  which  halon 
recycling  faciUties,  including  in-house 
recycling  facilities,  must  demonstrate 
compUance  with  the  NFPA  industry 
standards  referenced  in  the  regulatory 
text.  A  major  industry  commenter 
requested  clarification  of  the  extent  to 
which  halon  equipment  owners  are 
obligated  to  verify  compUance  of  their 
recyclers'  procedures  with  the  NfFPA 
industry  standards  prescribed  in  the 
rule.  The  conmienter  further  asserted 
that  imposition  of  obligation  on  the 
eqmpment  owner,  beyond  requiring  a 
contractual  assertion  from  the  disposer 
that  they  do  in  fact  operate  in 
compliance  with  the  prescribed 
indiistry  stamdards,  would  be 
inappropriate.  A  second  commenter 
sought  confirmation  that  the  term 
"recycler"  could  encompass  in-house 
recycling  facilities  operating  in 
accordance  with  the  cited  NFPA 
standards. 

The  industry  association  responsible 
for  developing  the  standards  dted  in  the 
rule  has  no  power  or  authority  to  police 
or  enforce  compliance  with  its 
pubUshed  standards,  and  states  that 
"any  certification  of  products  stating 
compliance  with  requirements  of  this 


dociunent  is  made  at  the  peril  of  the 
certifier."  While  EPA  seeks  to  ensvue 
compUance  with  industry  recycling 
standards,  EPA  concius  that  a 
contractual  agreement  between  the 
equipment  owner  and  the  recycler  that 
the  recycling  is  performed  in 
compUance  with  the  prescribed 
standards  will  achieve  the  desired 
objective. 

Regarding  the  second  comment,  EPA 
concurs  that  the  term  "recycler" 
encompasses  in-house  faciUties  which 
perform  halon  recycling  in  accordance 
with  NFPA  10  and  12A  standards.  That 
is,  in  §  82.270(d),  the  expression  "no 
person  shaU  dispose  of  halon-containing 
equipment  except  by  sending  it  for 
halon  recovery  •  *  •"  and  in 
§  82.270(e),  the  expression  "no  person 
shall  dispose  of  halon  except  by  sending 
it  for  recycling*  *  *  "  are  not  meant  to 
preclude  halon  recovery  or  recycling  by 
in-house  faciUties  which  perform  these 
functions  in  accordance  with  NFPA  10 
and  12A  standards. 

(v)  Request  for  clarification  of  the 
term  "fire  equipment  dealer".  Two  fire 
protection  industry  associations 
requested  that  the  term,  "fire  equipment 
dealer",  be  defined  as  a  "quaUfied, 
properly  trained  person  or  organization 
engaged  in  the  business  of  servicing  and 
disposing  of  halon-containing 
eqmpment."  Because  it  has  been 
specified  that  the  fire  equipment  dealers 
referenced  in  the  rille  must  be  ones  who 
operate  in  accordance  with  the  NFPA 
standards  relevant  to  halon-containing 
equipment,  the  additional  definition  is 
deemed  unnecessary. 

5.  Other  Comments 

(i)  Importations  of  used  halons  from 
Article  5  countries.  A  major  halon 
industry  commenter  proposed  that  all 
imports  of  used  halons  from  countries 
operating  imder  Article  5  of  the 
Montreal  Protocol  be  prohibited.  The 
commenter  cited  a  recent  soUcitation 
from  an  Article  5  country  to  regularly 
supply  massive  quantities,  far  in  excess 
of  the  ciirrent  aggregate  U.S.  demand,  of 
Halon  1301  to  the  United  States.  The 
commenter  identified  possible  adverse 
economic  and  environmental 
consequences  such  an  influx  might 
have,  discussing  its  impact  on 
management  of  U.S.  halon  stocks  and  on 
the  world  requirement  for  new  halon 
production. 

EPA  recognizes  the  substantial 
influence  that  market  conditions  have 
exerted  upon  ODS  handling  in  this 
country  and  elsewhere,  and  is 
accordingly  concerned  with  the 
appropriate  management  of  halon  stocks 
and  flows.  However,  the  authority  imder 
which  today's  rule  is  developed  does 
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not  extend  to  issues  of  ODS  importation, 
but  rather  directs  the  Agency  to 
establish  requirements  regarding  the  use 
and  disposal  of  ODSs  with  the  goal  of 
reducing  their  use  and  emissions,  and 
maximizing  their  recapture  and 
recycling;  me  Agency  nas  taken  the 
commenter's  issue  under  advisement 
imder  a  difiierent  authority  (Sections  604 
and  606  of  the  CAA). 

(ii)  Criticism  of  rule  basis.  A  former 
manufacturer  of  fire  extinguishers 
employing  an  extinguishing  agent 
containing  a  blend  of  Halons  1211  and 
1301  questioned  whether  the  proposed 
ban  on  the  sale  of  halon  blencu  would 
promote  or  hinder  the  goal  of  reducing 
halon  emissions.  He  suggested  that  the 
proposed  ban  woiild  not  reduce  halon 
emissions  because:  (1)  Halon  blends  are 
not  manufactured  any  more  in  the 
United  States,  (2)  a  ban  could  result  in 
encouraging  midnight  venting 
(presimiably  because  the  value  and 
maiicet  for  blends  would  vanish 
following  sudi  a  ban).  (3)  blends 
technically  can  be  recycled,  despite  the 
fact  that  it  is  currently  impractii^le  to 
do  so,  and  (4)  most  halon  emissions 
arise  during  the  rechaiging  of  fire 
extinguisher  units  with  Halon  1211.  and 
not  from  use  and  handling  associated 
vriih  equipment  containing  halon 
blends. 

The  points  made  by  the  commenter 
have  some  merit;  however,  EPA  believes 
that  the  arguments  above  do  not  weaken 
the  basis  for  this  regulatory  action  for 
the  followring  reasons.  First,  halon 
blends  are  cunently  manufactured 
within  the  United  States  at  veiy  low 
levels.  However,  it  is  not  possible  to 
forecast  Mrith  certainty  that  the 
manufactiue  of  blends  will  vanish  in  the 
future.  EPA's  concern  with  continued, 
even  low>level,  production  of  halon 
blends  is  the  potential  accumulation  of 
a  distributed  pool  of  halon  blends  for 
which  insu£Gci«it  incentive  exists  to 
recover.  Because  of  the  low  mariEet 
volume  of  the  blends,  recycling 
infrastructure  is  not  currentiy  equipped 
to  economically  recycle  blended 
products.  Therefore,  in  recent  years, 
because  of  the  increased  value  of 
halons.  use  of  halon  blends  has 
diminished  further.  The  possibility  of 
midnight  venting  exists  with  or  without 
a  formal  ban,  if  current  market  trends 
for  the  product  continue.  EPA.  in  this 
rulemaking,  has  specifically  included 
provisions  governing  the  proper 
disposal  of  all  halon  products,  thus 
providing  a  regulatory  incentive  not  to 
vent.  Finally,  the  fact  that  most  halon 
emissions  arise  during  testing  and 
training,  service  and  repair,  and 
accidental  discharges  does  not  preclude 
the  necessity  to  avoid  other  possible 


releases  such  as  from  the  existence  of  a 
pool  of  non-recyclable  halon  blends.  It 
should  also  be  noted  that  EPA  has 
included  in  this  rulemaking  provisions 
governing  the  release  of  halons  during 
servicing  of  halon-containing 
equipment. 

(iii)  Coordination  of  Federal  policy  on 
aviation  halon  use.  A  national  fire 
protection  association,  while 
recognizing  the  need  to  exempt  aviation 
halon  appUcations  from  the  ban  on 
releases  for  testing,  criticized  the 
current  collective  federal  policy  on 
halon  use  as  being  "bi  too  disjointed 
and  piecemeal  *  *  *  with  far  too  htUe 
emphasis  on  the  prompt  identification 
and  certification  of  efiective  alternative 
suppression  agents."  This  association 
urged  coordinated  and  timely  fedwal 
policy  making  on  halon  alternatives  for 
aviation  to  assure  public  safety  in  the 
fiace  of  a  possible  requirement  among 
the  Parties  to  the  Montreal  Protocol  to 
destroy  halons.  The  commenter 
suggested  that  the  aviation  exemption 
contained  in  this  rule  be  handled  as  part 
of  a  mcHB  comprehensive  policy  moving 
toward  prompt  replacement  of  halons 
used  in  aviation. 

EPA  concurs  with  the  idea  that  a 
coordinated  Federal  effcnt  to  promote 
halon  alternatives  is  the  optimal 
approach  toward  this  goaL  Section  613 
of  the  CAA  directs  all  federal  agencies 
to  promulgate  regulations  confoiming 
their  procurement  regulations  to  the 
provisions  of  Title  VI  (Stratospheric 
Protecticm)  of  the  CAA  and  to  maximize 
the  substitution  of  safe  alternatives  to 
class  I  (encompassing  halons)  and  class 
n  substances.  Federal  agencies  have  in 
response  devoted  considerable 
resources  to  developing  relevant 
regulations  and  guidanoe. 

EPA  and  FAA  further  recognize  the 
specific  importance  of  coordinated 
federal,  as  well  as  industry,  effort  in 
halon  replacranent  in  aviation  (see,  for 
example,  the  section,  "Halon 
Considerations,"  in  the  FAA  NPRM  at 
62  FR  32412,  32417,  June  13, 1997.  EPA 
support  for  FAA's  continued  use  of 
halons  in  aviaticm  is  conditional  on  the 
aviation  industry  efibrts  to  develop 
halon  alternatives,  and  on  FAA's 
accelerated  efforts  to  develop  criteria  for 
certification  of  alternatives.  FAA  has 
participated  in  an  extensive  program  to 
develop  criteria  on  which  to  evaluate 
possible  alternatives.  Thus,  EPA 
believes  that  the  goal  of  coordinated 
federal  effort  is  being  pursued,  and  that 
today's  aviation-related  exempticms 
from  the  ban  on  intentional  halon 
releases  during  testing  will  not  set  this 
effort  bacL 

(iv)  Support  for  rulemaking.  Many 
commenters  expressed  support  for  tbe 


intent  and  motivation  of  the  rule— to 
minimize  halon  emissions  and  thereby 
reduce  damage  to  the  Earth's 
stratospheric  ozone  layer. 

(v)  Certification  of  halon  recycling 
and  recovery  equipment.  Based  upon  its 
experience  with  a  program  to  promote 
the  recovery  of  halons  in  businesses, 
schools,  and  communities  throughout 
the  U.S.  mid-Atlantic  area,  an 
environmental  group  observed  a  need  to 
require  certification  of  recycling  and 
recovery  equipment  used  in  halon 
recovery.  EPA  also  recognizes  the  merit 
in  considering  a  certification 
requirement  as  a  potentially  important 
element  of  halon  regulation,  and  is 
revising  a  study  on  the  merits  of  such 
a  requirement.  EPA  will  address  this 
issue  in  a  separate  action. 

(vi)  Long-term  halon  policy.  An 
environmental  group  urged  the  EPA,  in 
cooperation  wim  the  DoO  halon  bank, 
industry,  environmental  groups,  and  the 
fire  protection  community,  to  develop  a 
long-term  managranent  pUm  for  U.S. 
halon  supplies.  Such  a  plan,  they 
commented,  should  en^le  halon  use  in 
essential  applications,  or  the  safe 
destruction  of  halon,  while  preventing 
further  ozone  depletion.  * 

EPA  concurs  with  the  need  to 
consider  long-term  halon  supply 
situations,  and  to  develop  plans,  in 
conjunction  with  industry, 
environmental  groups,  the  fire 
protection  industry,  and  federal 
agencies,  such  that  the  complete  halon 
life  cycle  is  properly  managed.  This 
need  has  to  a  large  extent  been  met 
through  the  successful  development  and 
management  of  a  domestic  halon 
banking  system,  oveneen  by  the  Halon 
Recovery  Corporation  (HRQ.  in 
addition  to  a  military  bank  operated  by 
the  Defense  Logistics  Agency. 
Furthermore.  EPA  routinely  participates 
in  meetings  with  various  stak^olders. 
formal  and  informal  reseurdi  and 
information  exchange  among  all  parties, 
monitoring  of  key  research  and 
development  regarding  halon 
destruction  tecImologieB.  and 
assistance,  when  appropriate,  in 
research  relating  to  fednal  rulemaking. 

In  recent  yean  the  regulation  of 
halons  and  other  ODSs  has  led  to 
economic  incentives  to  conserve  halon 
supplies  and  has  driven  the  community 
of  halon  users  to  minimize  losses  of  this 
commodity.  Nevertheless,  since  the 
foture  dynamics  of  the  halon  market 
cannot  be  known  with  certainty,  today's 
rulemaking  is  a  necessary  strengthening 
and  codification  of  these 
environmentally  friendly  practices  that 
have  become  standard  practice  within 
the  U.S.  fire  protection  community. 
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(vii)  Discussion  of  "essential  use" 
concept.  Two  commenters,  in 
discussing  the  need  for  a  broader  set  of 
exemptions  from  the  ban  on  intentional 
release  during  testing,  specifically 
suggested  applying  the  "critical  use" 
(sic)  criteria,  contained  in  Decision    TV/ 
25  of  the  Parties  to  the  Montreal 
Protocol  ("Parties"),  as  EPA's  basis  for 
granting  exemptions  to  the  intentional 
release  ban. 

Article  2  of  the  Protocol  states  that 
Parties  may  create  exemptions  to  the 
phaseout  of  an  ODS  for  uses  agreed  by 
them  to  be  "essential."  Decision  IV/25 
contains  the  criteria  to  be  applied  in 
making  "essential  use"  determinations. 
The  only  uses  deemed  essential  under 
the  Protocol  to  date  are  metered  dose 
inhalers,  the  space  shuttle  and  Titan 
rocket,  and  certain  laboratory  uses.  No 
use  of  halons  (other  than  laboratory  use) 
has  been  approved  as  essential. 

Consequently,  a  more  appropriate 
basis  for  an  exemption  from  the  ban  on 
intentional  release  during  testing,  as 
discussed  above,  requires  that  (1) 
Systems  or  equipment  employing 
suitable  alternative  fire  extingiiishing 
agents  are  not  available,  (2)  system  or 
equipment  testing  requiring  release  of 
extinguishing  agent  is  essential  to 
demonstrate  the  functionaUty  of  the 
system  or  equipment,  (3)  fiailurB  of  the 
system  or  equipment  would  pose  great 
risk  to  human  safety  or  the 
environment,  and  (4)  a  simulant  agent 
cannot  be  used  in  place  of  the  halon 
during  system  or  equipment  testing  for 
technical  reasons. 

(viii)  Simulant  agpnts.  Several 
commenters  raised  the  subject  of 
simulant  agents— less  or  non-ozcne- 
depleting  substances  with  similar 
enough  physical  properties  to  allow 
them  to  be  used  as  proxies  for  the  halon 
agent  dvuing  fire  suppression  system 
testing.  The  research-to  develop  such 
simxilants  is  promising,  and  some  of 
these  substances  are  approaching 
acceptance  for  some  of  the  applications 
mentioned  in  the  preceding  paragraph. 
HFC-125,  in  particular,  was  identified 
in  a  major  Navy  research  program  as  an 
excellent  halon  simulant.  One 
commenter  suggested  that  the 
exemption  for  aviation  applications  may 
delay  the  adoption  of  simulants  for  use 
in  aviation  system  testing.  EPA 
acknowledges  that  an  exemption  from 
the  ban  on  intentional  releases  of  halons 
during  testing  for  a  class  of  halon 
applications,  when  a  suitable  simulant 
is  available,  might  counteract  the 
regulatory  objective  of  this  rule. 
However,  in  establishing  the  non- 
availability of  a  suitable  simulant  as  a 
condition  for  an  exemption  (see 


previous  section),  EPA  has  avoided  a 
delay  in  the  adoption  of  simulants. 

(ix)  Savannah  River  Halon  Repository. 
The  DOE  states  that  the  proposed  rule 
could  have  economically  significant 
impacts  on  procedures  at  its  Savaimah 
River  halon  repository.  The  rule,  it  was 
stated,  could  "require  potential  training, 
installation  of  release  prevention 
devices,  loas  of  revenue  from  the  sale  of 
portable  fire  extinguishers,  additional 
costs  for  sending  halon  and  equipment 
oCEsite  for  recovery,  recycling,  and 
disposal,  and  addition^  record  keeping 
costs." 

With  respect  to  the  sale  of  portable 
fire  extinguishers,  as  clarified  in  this 
Supplementary  Information  to  today's 
rule,  EPA  does  not  ban  the  sale  of  pre- 
existing stares  of  halon  blends  such  as 
those  in  previously  manufactured 
portable  fiie  extinguishers.  In  addition, 
this  rule  does  not  impose  specific 
recordkeeping  requirements. 
Furthermoie,  as  clarified  above,  no 
additional  costs  need  be  incurred  for 
off-site  halon  recovery  if  appropriate 
recovery  ptocediues  can  be  performed 
on-site  in  a  manner  consistent  with 
industry  standards. 

With  respect  to  training,  installation 
of  release  prevention  devices,  and  other 
measiires  related  to  this  rulemaking  that 
might  be  necessary  at  DOE's  Savaimah 
River  halon  repository,  EPA  concurs 
that  such  measures  could  have 
economic  impacts.  However,  EPA  does 
not  conciirthat  such  impacts  would 
result  directly  from  this  rule.  The 
practices  codified  in  today's  rule,  as 
explained  earlier,  reflect  practices 
alroady  currently  widely  adopted  by 
industry.  Moreover,  responsible 
management  of  halon  stocks  has  been  a 
Federal  objective  for  7  years.  Section 
613  of  the  CAA,  as  discussed  elsewhere, 
directs  all  Federal  agencies  to 
promulgate  regulations  conforming  their 
procxuemant  regulations  to  the 
provisions  of  Title  VI  (Stratospheric 
Protection)  of  the  CAA  and  to  maximize 
the  substitution  of  safe  alternatives  to 
ozone-depleting  substances  (ODS),  both 
class  I  (encompassing  halons)  and  class 
n.  Federal  agencies  have  in  response 
devoted  considerable  resources  to 
developing  relevant  regulations  and 
guidance.  In  response  to  the  CAA,  DOE, 
among  other  federal  agencies,  initiated 
programs  to  accompUsh  optimal  ODS 
management.  The  DOE  in  particular 
developed  a  guidance  document  on  this 
subject,  "Guidance  on  the  DOE  Facility 
Phaseout  of  Ozone-Depleting 
Substances,"  published  in  October 
1995.  In  the  section  of  this  document 
devoted  to  fire  suppression  (pp.  10-12), 
the  DOE  specifically  recommends 
training  programs  to  accomplish 


essentially  the  same  objective  that 
today's  training  requirement  is  designed 
to  adiieve  (i.e^  "All  Department 
Elements  should  take  steps  to  avoid 
inadvertent  discharge  of  Halon  systems 
and  extinguishers  through  timely 
maintenance  of  fire  detection 
equipment,  proper  use  of  recovery/ 
rcKrycling  equipment,  attention  during 
servicing,  and  suitable  personnel 
training").  Therefore,  EPA  believes  that 
today's  rule  does  not  impose  additional 
costs  or  biudens  on  the  Savannah  River 
site  tlut  did  not  already  exist. 

(x)  Clarification  of  applicability  of 
rule.  One  commenter  suggested  mat  the 
language  of  §  82.250(b),  describing  the 
applicability  of  the  rule,  is  too  broad. 
Tbe  commenter  stated  that  the 
applicability  of  the  rule  should  be 
strictly  limited  to  equipment  used  to 
store  and  hold  halon,  and  not  the  entire 
fire  suppression  system  including  such 
ancilluy  components  as  control  panels. 
EPA  does  not  conciu'  with  the  comment 
because  §  82.250(b)  is  meant  to  broadly 
identify  the  possible  imiverse  of  entities 
to  which  the  mle  applies.  In  later 
sections  of  the  rule  that  eniunerate 
specific  prohibitions  and  provisions,  the 
scope  of  applicability  is  much  more 
strictly  defined.  Since  not  all  provisions 
of  the  rule  apply  to  the  same  set  of 
entities,  it  is  necessary  in  the  "Purpose 
and  Scope"  section  of  this  rule  to 
broadly  encompass  all  affected 
populations. 

(xi)  Lack  of  necessity  for  several  major 
provisions  of  the  rule.  "Two  commenters 
bom  an  industry  with  well-known 
halon  requirements  stated  that  some  of 
the  chief  provisions  of  the  proposed  rule 
(e.g.,  requirements  for  technician 
training,  and  for  proper  halon  and 
halon-containing  equipment  disposal), 
were  unnecessary  because  they  were 
already  practiced  at  their  companies:  in 
fact,  rather  than  provide  additional 
environmental  benefit,  it  was  argued  in 
one  case  that  the  rule  would  simply 
impose  imneoessary  record-keeping 
burdens. 

EPA  concurs  that  technician  training 
and  proper  halon  and  halon-containing 
equipment  disposal  is  widely  practiced 
tluoughout  industry,  based  on  industry 
research  conducted  in  developing  this 
rule.  Nevertheless,  EPA  believes  that  it 
is  necessary  to  codify  these  practices  in 
order  to  ensure  their  continued 
implementation  should  the  market 
conditions,  currently  conducive  to 
halon  emissions  reduction  and  halon 
recycling,  change.  Regarding  the 
suggestion  that  this  rule  imposes 
unnecessary  record-keeping  bmdens, 
EPA  points  out  that  this  fiiud  rule  does 
not  establish  any  record-keeping 
requirements. 
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IV.  Summary  of  Changes  From 
PropoaedRide 

In  this  final  action,  EPA  is 
promulgating  regulations  relative  to 
halons  under  CAA  section  608.  Several 
additional  exemptions  and  clarifications 
have  been  made  to  provisions  of  this 
rule.  Definitions  of  halon,  halon 
product,  halon  blend,  and  halon- 
containing  equipment  have  been  added. 
In  addition,  de  minimis  releases  have 
been  discussed  in  greater  detail. 
Because  the  intent  of  the  ban  on  the  sale 
of  halon  blends  was  to  prevent  the 
manufactiue  of  new  halon  blends,  the 
ban  has  accordingly  been  revised  to 
focus  on  manufecture,  rather  than  on 
sale.  The  time  frame  for  implementing 
the  training  requirements  has  been 
extended.  Disposal  requirements  have 
been  further  clarified,  with  a  specific 
provision  addressing  equipment 
owners'  responsibilities  regarding  loss 
of  halon  due  to  equipment  disrepair, 
and  with  modifications  to  the  definition 
of  halon  disposal.  An  exemption  from 
the  ban  on  the  new  manufacture  of 
halon  blends  has  been  added  for 
situations  in  which  (1)  the  manii&cturer 
or  its  designee  is  capable  of  recycling 
the  blend  to  the  relevant  industry 
standards  for  the  chemical  purity  of 
each  individual  halon.  (2)  the 
manufacturer  Includes  in  all  sales 
contracts  for  blends  produced  by  it  on 
or  after  April  6, 1998  the  provisicm  that 
the  blend  must  be  returned  to  it  or  its 
designee  for  recycling,  and  (3)  the 
manufacturer  or  its  designee  in  fact 
recycles  blends  produced  by  the 
manu&ctiiier  on  or  after  April  6, 1998 
and  returned  to  it  for  recycling  to  the 
relevant  industry  standards  for  the 
chemical  purity  of  each  individual 
halon.  Finally,  additional  exemptions 
have  been  provided  for  halon  releases 
during  testing  of  halon  fire  and 
explosion  protection  systems  when  the 
appUcation  meets  a  set  of  criteria 
enumerated  in  the  rule. 

V.  Administrative  ReqnirementB 

a.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  the  Agency 
must  determine  whether  this  proposed 
regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 


The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  eSisct  on  the 
econcnny  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Kfaterially  alter  the  buqgetary 
impact  of  entitlement,  grants,  user  fiaes, 
or  loan  programs  or  the  rights  and 
obligations  of  redpioits  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  OMB  and 
EPA  that  this  action  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  imder  the 
Executive  Order. 

b.  Regulatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibiUty  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  The  rule  will  not 
have  a  significant  impact  in  the  area  of 
intentional  release  because  it  closely 
models  current  industry  standards  for 
prevention  of  intentional  release  of 
halon  during  repair,  testing,  and 
disposal  of  halon-containing  equipment, 
and  during  technician  training.  The  rule 
also  will  not  have  a  significant  impact 
in  the  areas  of  technician  training  and 
disposal  of  halons  and  halon-containing 
eqmpment  because  it  closely  models 
current  industry  standards,  including 
the  practice  of  recovering  halons  for 
reuse  or  recycling.  Because  the  use  of 
halon  blends  has  already  declined 
substantially,  there  will  not  be  a 
substantial  niunber  of  entities  affected 
by  the  requirement  to  dispose  of  halon 
blends  through  recycling  or  destruction. 
Because  the  market  for  halon  blends  is 
so  small,  and  because  alternatives  to 
halon  blends  are  available  for 
distribution  and  sale,  the  ban  on  the 
manufacture  of  halon  blends  will  not 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
Businesses  that  manufacture  halon 
blends  will  be  subject  to  the  ban; 


however,  there  will  not  be  a  significant 
impact  on  these  businesses  and  these 
businesses  are  not  substantial  in 
number.  One  of  the  two  U.S. 
manufacturers  of  halon  blends  of  which 
EPA  is  aware  has  stated  that  the  ban  on 
halon  blends  will  minimally  impact  the 
business'  profitability;  and  the  othw 
manufacturer  will  be  exempted  from  the 
ban  providing  that  its  product  will  be 
adequately  recycled  and  thus  pose  no 
environmental  risk. 

c.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promxilgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  miUion  or  more  in  any  (me  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  govemmentstnat  may  be 
significanUy  or  uniquely  affected  by  the 
rule.  Section  204  requires  the  Agency  to 
develop  a  process  to  allow  elected  state, 
local,  and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
action  containing  a  significant  Federal 
intergovernmental  mandate.  Under 
section  205  of  the  Unfunded  Mandates 
Act,  the  Agency  must  identify  and 
consider  a  reasonable  nimiber  of 
regulatory  alternatives  before 
promulgating  a  rule  for  whidi  a 
budgetary  impact  statement  m\ist  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  at 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  imiquely  affected  by  this 
proposed  rule,  the  Agency  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments.  Finally,  because 
this  rule  does  not  contain  a  significant 
inteigovemmental  mandate,  the  Agency 
is  not  required  to  develop  a  process  to 
obtain  input  from  elected  state,  local, 
and  tribal  officials. 
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d.  Paperwork  Reductiim  Act 

This  action  raquiies  no  infonnotion 
collection  subject  to  the  Paperworic 
Reduction  Act.  44  U.S.C  3501  etseq., 
and  therefore  no  infcnnaticm  collection 
request  will  be  submitted  to  0MB  for 
review. 

e.  Submission  to  Congnss  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  EnibiGemait 
Fairness  Act  of  1996.  genenlly  provides 
that  before  a  rule  m^  take  e&ct,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  wdiich  includes  a 
copy  of  the  rule,  to  each  Houae  of  tfie 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2). 

/.  Executive  Order  12875 

Today's  action  does  not  impose  any 
unfunded  mandate  upon  any  State, 
local,  or  tribal  government;  UiereCrae, 
Executive  Order  12875  does  not  apply 
to  this  rulemaking. 

g.  National  Technology  Transfer  and 
Advancement  Act 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995 
(NTTAA).  §  12(d),  Pub.  L.  104-113, 
requires  federal  agencies  and 
departments  to  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies, 
using  such  technical  standards  as  a 
means  to  cany  out  policy  objectives  <»* 
activities  detmmined  by  the  agencies 
and  departments.  If  use  of  such 
technical  standards  is  inconaistent  with 
applicable  law  or  otherwise  impractical, 
a  federal  agency  or  department  may 
elect  to  use  technical  standards  that  are 
not  developed  or  adopted  by  voluntary 
consensus  standards  bodies  if  the  head 
of  the  agency  or  department  transmits  to 
the  Office  of  Management  and  Budget 
an  explanation  of  the  reasons  for  using 
such  standards. 

This  final  rule  does  not  mandate  the 
use  of  any  technical  standards; 
accordingly,  the  NTTAA  does  not  apply 
to  this  rule. 

List  of  Snbjecta  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control. 


Dated:  Fefatuary  27, 1998. 
Carol  Browner, 
Administrator. 

40  CFR  part  82  is  amended  as  follows: 

PART  82— MOTECnON  OF      . 
STRATOSmERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows; 

Aathority:  42  U.S.C  7414,  7601,  7671- 
7671q. 

2.  Part  82  is  amended  by  adding 
subpart  H  consisting  of  $§  82.250, 
82.260  and  82.270  to  read  as  follows: 

Subpart  H—Halon  Emissions 
Rsductlon 

Sac 

82.250  Purpose  and  scope. 

82.260  De&iitions. 

82.270  ProbibiUons 

Subpart  H— Helen  Emissions 

K  m  afc  ■  will  M  M 

iisumiioii 

i82.25a    PSHMoaandeoope. 

(a)  The  pvrpose  of  this  subpart  is  to 
reduce  the  emissions  of  halon  in 
accordance  with  section  608  of  the 
Clean  Air  Act  by  banning  the 
manufecture  of  halon  blends;  banning 
the  intentional  release  of  halons  during 
repair,  testing,  and  disposal  of 
equipment  containing  tn^ltnn^  and 
during  technician  training;  requiring 
organizatioiis  that  employ  technicians  to 
provide  emissions  reduction  training; 
and  requiring  proper  disposal  of  halons 
and  equipment  containing  halons. 

(b)  This  subpart  applies  to  any  person 
testing,  servicing,  maintaining,  repairing 
or  disposing  of  equipment  that  contains 
halons  or  using  such  equipment  during 
technician  training.  This  subpart  also 
applies  to  any  person  disposing  of 
halons;  to  manufacturers  of  halon 
blends;  and  to  organizations  that 
employ  technicians  who  service  halon- 
containing  equipment 

182.260    DeHnltlona. 

Halon-containing  equipment  means 
equipment  used  to  store,  transfiar,  and/ 
or  disperse  halon. 

Disposal  of  halon  means  the  process 
leading  to  and  including  discarding  of 
halon  from  halon-containing  equipment. 

Disposal  of  halon-containing 
equipment  means  the  process  leading  to 
and  including: 

(1)  The  discharge,  deposit,  diunping 
or  placing  of  any  discarded  halon- 
containing  equipment  into  or  on  any 
land  or  water; 

(2)  The  disassembly  of  any  halon- 
containing  equipment  for  discharge, 
deposit,  or  dumping  or  placing  of  its 


discarded  compraient  parts  into  or  on 
any  land  or  water  or 

(3)  The  disaasembly  of  any  halon- 
containing  equipment  for  reuse  of  its 
component  parts. 

Halon  means  any  of  the  Class  I,  (koup 
n  substances  lasted  in  subpart  A, 
Appendix  A  of  40  CFR  Part  82.  This 
group  consists  of  the  three  halogenated 
hydrocarbons  known  as  Halon  1211, 
Halon  1301,  and  Halon  2402,  and  all 
isomers  of  these  chemicals. 

Halon  product  meens  any  mixture  or 
combination  of  substances  that  contains 
only  one  halon  (e.g.,  Halon  1301  phis 
dinitrogen  gas  (N2)) 

Halon  blend  means  any  mixture  or 
combination  of  substances  that  contains 
two  or  mora  halons. 

Manu/octurar  means  any  person 
engaged  in  the  direct  manufecture  of 
halon,  halon  blends  or  halon-containing 
equipment. 

Person  meens  any  individual  or  legal 
entity,  including  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  political  subdivision 
of  a  state,  Inchan  tribe,  and  any  agency, 
department,  or  instrumentality  of  the 
United  States,  and  any  officer,  agent,  or 
emplovee  thereof. 

Tecnnician  means  any  person  who 
performs  testing,  maintenance,  service, 
or  repair  that  could  reasonably  be 
expected  to  rebase  halons  from 
equipment  into  the  atmoq>here. 
Technician  also  means  any  person  who 
perfiorms  disposal  of  equipment  that 
could  reasonably  be  expected  to  releese 
halons  from  the  equipment  into  the 
atmosphere.  Technidan  includes  but  is 
not  limited  to  installers,  contractor 
employees,  in-house  service  personnel, 
and  in  some  cases,  owners. 

182.270    ProWMMone. 

(a)  Effective  April  6, 1998  no  person 
may  newly  mmufacture  any  halon 
blend.  Halon  blends  manufactured 
solely  for  the  purpose  of  aviation  fire 
protection  are  not  sul^ect  to  this 
prohibition,  provided  that: 

(1)  The  manufacturer  or  its  designee 
is  capable  of  racjrcling  the  blend  to  the 
relevant  industry  standards  fior  the 
chemical  purity  of  each  individual 
halon; 

(2)  The  manufacturer  includes  in  all 
sales  ccmtracts  for  blends  produced  by 
it  on  or  after  April  6*  1998  the  provision 
that  the  blend  must  be  returned  to  it  or 
its  d^gnee  for  recycling;  and 

(3)  The  manufecturer  or  its  designee 
in  feet  recycles  blends  produced  l^  the 
manufacturer  on  or  after  April  6. 1998 
and  returned  to  it  for  recycling  to  the 
relevant  industry  standards  br  the 
chemical  purity  of  each  individual 
halon. 
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(b)  Effective  April  6, 1998,  no  person 
testing,  maintaining,  servicing, 
repairing,  or  disposing  of  halon- 
containing  equipment  or  using  such  , 
equipment  for  technician  training  may 
imowingly  vent  or  otherwise  release 
into  the  environment  any  halons  used  in 
such  equipment. 

(1)  De  minimis  releases  associated 
with  good  faith  attempts  to  recycle  or 
recover  halon  are  ncft  subject  to  this 
prohibition. 

(2)  Release  of  residiial  halon 
contained  in  fiilly  discharged  total 
flooding  fire  extinguishing  systems 
would  be  considered  a  de  minimis 
release  associated  with  good  faith 
attempts  to  recycle  or  recover  halon. 

(3)  Release  of  halons  during  testing  of 
fire  extinguishing  systems  is  not  subject 
to  this  prohibition  if  the  following  four 
conditions  are  met: 

(i)  Systems  or  equipment  employing 
suitable  alternative  fire  extinguishing 
agents  are  not  available; 

(ii)  System  or  equipment  testing 
requiring  release  of  extinguishing  ag«it 
is  essenUal  to  demonstrate  system  or 
equipment  functionality; 

(iii)  Failure  of  the  system  or 
equipment  would  pose  great  risk  to 
human  safety  or  the  environment;  and 

(iv)  A  simulant  agent  cannot  be  used 
in  place  of  the  halon  during  system  <» 
equipment  testing  for  technical  reasons. 

(4)  Releases  of  nalcms  associated  with 
research  and  devriopment  of  halon 
alternatives,  and  releases  of  halons 


necessary  during  analytical 
determination  of  halon  purity  using 
established  laboratory  practices  are 
exempt  from  this  prohibition. 

(5)  This  prohibition  does  not  apply  to 
quahfication  and  development  testing 
during  the  design  and  development 
process  of  halon-containing  systems  or 
equipment  when  such  tests  are  essential 
to  demonstrate  system  or  eqmpment 
functionality  and  when  a  suitable 
simulant  agent  can  not  be  used  in  place 
of  the  halon  for  technical  reasons. 

(6)  This  prohibition  does  not  apply  to 
the  emergency  release  of  halons  for  the 
legitimate  purpose  of  fire  extinguishing, 
explosion  inertion,  or  other  emergency 
appUcations  for  which  the  equipment  or 
systems  were  designed. 

(c)  Effective  Apnl  6. 1998, 
organizations  that  employ  technicians 
who  test,  maintain,  service,  repair  or 
dispose  of  halon-containing  equipment 
shall  take  appropriate  steps  to  ensure 
diat  technicians  hired  on  or  before  April 
6, 1998  will  be  trained  regarding  halon 
emissions  reducticm  by  September  1, 
1998.  Technicians  hired  after  April  6, 
1998  shall  be  trained  r^arding  halon 
emissions  reduction  within  30  days  of 
hiring,  or  by  Septembw  1. 1998. 
wdiic^ever  is  later. 

(d)  Effective  April  6. 1998.  no  person 
shall  dispose  of  halon-containing 
equipment  except  by  sending  it  for 
halon  recovery  to  a  manofectiuer 
operating  in  accordance  Mrith  NFPA  10 
and  NFPA  12A  standards,  a  fire 


equipment  dealer  operating  in 
accordance  with  NFPA  10  and  NFPA 
12A  standards  or  a  recycler  operating  in 
accordance  with  NFPA  10  and  NFPA 
12A  standards.  This  provision  does  not 
apply  to  ancillary  system  devices  such 
as  electrical  detection  control 
components  which  are  not  necessary  to 
the  safe  and  secure  containment  of  die 
halon  within  the  equipment,  to  fully 
discharged  total  flooding  systems,  or  to 
equipment  containing  only  de  minimis 
quantities  of  halons. 

(e)  Effective  April  6, 1998,  no  person 
shall  dispose  of  halon  except  by  sending 
it  for  recycling  to  a  recycler  operating  in 
accordance  with  NFPA  10  and  NFPA 
12A  standards,  or  by  arranging  fcv  its 
destruction  using  one  of  the  following 
controlled  processes: 

(1)  Liquid  injection  incineraticxi; 

(2)  Reactor  cracking; 

(3)  Faseous/fume  oxidation; 

(4)  Rotary  kiln  incineration; 

(5)  Cement  kiln; 

(6)  Radiofrequency  plasma 
dMtruction;  or 

(7)  An  EPA-approved  destruction 
technology  that  achieves  a  destruction 
efficiency  of  98%  or  greater. 

(f)  Effective  April  6, 1998,  no  ownor 
of  hafon-containing  equipment  shall 
allow  halon  release  to  occur  as  a  result 
of  feilure  to  maintain  such  equipment 
(FR  Doc  98-5720  FUed  3-«^e8;  8:45  im] 
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REMINDERS 

The  items  in  this  list  were 
editorialy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  MARCH  5,  1998 

AGRICULTURE 
DEPARTMENT 
Agrleultural  MarfcaOng 


Martcating  orders  and 
agreements;  general 
regulations;  miscelaneous 
amendments;  published  3-4- 
98 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Telecommunications  Act  of 
1996;  implementation: 
Aocessfcility.  usability,  and 
oompatUKty  of  equipment 
and  customer  pramtoes 
equipment;  guidelnes; 
publshad  2-3-98 
ENERGY  DEPARTMENT 
F«faral  Energy  Regulatory 


Freedom  of  Information  Act; 
implementation:;  published 
2-3-98 

FEDERAL 
COMMUMC  A I  KjNS 


Radn  services,  special: 
Common  carrier  and  private 
operational  fixed 
microwave  servioas; 
oondWonal  authorization 
authority;  published  3-5-98 
Fixed  microwave  services— 
38.6-40.0  GHz  frequency 
band;  service  and 
auction  niles;  correction; 
published  3-&^ 

TRANSPORTATION 
DEPARTMENT 

Coeat  Guard 

Drawbridge  operations: 
Washington;  published  3-5- 
98 
Vessel  inspection  alternatives: 
Passenger  vessels;  huH 
examination;  put)iished  3- 
5-98 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Saint  Lawrence  Seaway 

Development  Corp.. 

Administrator,  published  3- 

$-98 


TREASURY  DEPARTMENT 
nacal  Service 
Treasury  tax  and  loan 
depositories  and  payment  of 
Federal  taxes: 
Electronic  Federal  Tax 
Payment  System 
operation;  financial 
institutions  and  Federal 
Reserve  Banks;  published 
2-3-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  MarfcetIng 


Grapes  grown  if>— 
Calitomia;  oon^ments  due  t>y 
3-9-98;  published  1-7-98 

Limes  and  avocados  grown  in 
Florida:  oonMnents  due  by 
3-12-98;  pubRshed  2-1098 

AGRICULTURE 

DEPARTMENT 

wniiiiei  ana  nam  neenn 


Exportation  and  importation  of 
animals  and  animai 
products: 

Horses  from  contagious 
equine  metritis  (CEM)- 
aflected  countries- 
Oklahoma:  receipt 
autfwrization;  comments 
due  by  3-9-98; 
pubMshed  2-6-98 
Ruminants,  meat  and  meet 
products  from  ruminants, 
and  other  ruminant 
products  from  countries 
where  bovine  spongiform 
encephalopathy  exist; 
restrictions:  comments 
due  by  3-9-98;  published 
1-6-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  InapectkNi 

Service 

Meat  and  poultry  inspection: 
Inspection  services;  refusal, 
suspensfon,  or  withdrawal; 
comments  due  by  3-13- 
98;  published  1-12-98 

COMMERCE  DEPARTMENT 
NatkMMl  Ooeanieand 
Atmoaphertc  Adminiatratlon 
Ocean  and  coastal  resource 
managenwnt 
Marine  sanctuaries- 
Florida  Keys  National 
Marine  Sanctuary; 
comments  due  by  3-13- 
98;  published  2-11-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodtty  Exchange  Act: 


EOtfbie  bunched  orders, 
account  identification; 
comments  due  by  3-9-98; 
published  1-7-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  purchasing 

system  review  exclusions; 

comments  due  by  3-9-98; 

published  1-6-98 
Preaward  survey  of 

prospective  contractor; 

quality  assurance 

Correction;  comments  due 
by  3-9-98;  published  1- 
6-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pdutton  control:  new 
motor  vehicles  and  engines: 
New  nonroed  spark-ignition 
engines  at  or  below  19 
kilowatts;  phase  2 
emission  standards; 
comments  due  by  3-13- 
98;  published  1-27-98 
Air  programs: 
Stratospheric  ozone 
protection 

Methyl  bromide  emissions; 
control  ttWDugh  use  of 
tarps;  comments  due  by 
3-9^:  published  2-5^ 


control  through  use  of 
tarps;  comments  due  by 
3-9-98;  published  2-5^ 
Air  qualty  implementatwn 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
3-11-98;  published  2-9-98 
Connecticut:  comments  due 
by  3-11-98;  published  2-9- 
98 
Michigan;  comments  due  by 
3-12-98;  published  2-10- 
98 
Ozone  Transport 
Assessment  Group 
Region;  comments  due  by 
3-9-98;  published  11-7-97 
Texas;  comments  due  by  3- 
11-98;  pubished  2-9-98 
Clean  Air  Act: 
Acid  rain  provisions^ 
AHowances  tor  utility  units 
in  1998;  reviston 
metfwdology:  comments 
due  by  3-9-98; 
published  1-7-98 
Pestickles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  comments  due  by 
3-10-98;  published  1-9-98 
Fenoxaprop-ethyl;  comments 
due  by  3-10^;  published 
1-9-98 


Gamma  aminobutyric  acW; 

comments  due  by  3-9-98; 

published  1-7-98 
Glutamic  acid:  comments 

due  by  3-9-98;  published 

1-7-98 

EQUAL  EMPLOYMBIT 
OPPORTUNITY  COMMIOOION 
Freedom  of  Intormatnn  Act; 
imptementatnn: 
Regtonal  Attorney; 
comments  due  by  3-10- 
98:  published  1-9-98 

FEDERAL  EMERGENCY 
MANAGEI»fr  AGENCY 

Federal  claims  colectton: 

Administrative  oflaet: 
comments  due  by  3-9-98; 
pubished  1-8-98 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lendng  (Regulation 

Z); 

Consumer  dBdosures; 
smpNRcaDon  arM 
improvement,  comments 
due  by  3-9^;  pubished 
2-6-96 

GENERAL  SERVICES 
ADMMMTRAT10N 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  purchasing 
system  review  exdustons; 
comntents  due  by  3-9-98; 
pubished  ^^&W 
Preaward  survey  of 
proapective  oontiadoi. 
quaity  assurance 
Correction;  comments  due 

by  3-9-98;  pubished  1- 

6-96 

HEALTH  AND  HUMAN 
SERVICES  D9ARTMENT 
Food  and  Drug 
Aomiiaavmon 

Radtotogical  health: 
Diagnostic  x-ray  systems 
arxl  mator  components; 
performanoe  standard; 
comments  and  information 
request;  comments  due 
by  3-11-96:  published  12- 
11-97 

HEALTH  AND  HUMAN 
SERVICES  D9ARTMENT 


Medicare  and  medKakJ: 
Physidara'  referrals  to 
health  care  entities 
which  they  have  financial 
relattonahips;  conwnents 
due  by  3-10-96;  pubished 
1-9-98 
Medtoare: 
End  stage  renal  disease 
Optional  prospectively 
determined  peymeni 
rates  for  skMed  nursing 
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facilities;  comments  due 
by  3-10-98;  pubKshed 
1-9-98 
Physicians'  referrais; 
advisory  opinions; 
comments  due  by  3-10- 
98;  published  1-9-98 

HOUSiNQ  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  building  products 
standards  and  certification 
program;  use  of  materials 
bulletins;  comments  due  by 
3-12-98;  published  2-10-98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Immigration  examination  fee 
account;  adjustment; 
comments  due  by  3-13- 
98;  published  1-12-98 

JUSTICE  DEPARTMENT 

Justice  Acquisition  Regulations 
(JAR): 
Federal  Acquisition 

Streamlining  Act  and  the 

National  Performance 

Review 

Recommendations; 

implementation;  comments 

due  by  3-10-98;  published 

1-9-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Metal  and  nonmetal  mine  and 
coal  mine  safety  and  health: 
Underground  mines— 
Roof-bolting  machines 
use;  safety  standards; 


comments  due  by  3-9- 
98;  published  2-12-98 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Heaitit  Administration 
Safety  and  health  standards, 
etc.: 

Respiratory  protection; 
comments  due  by  3-9-98; 
published  1-8-98 

NATIONAL  AERONAUTICS 
AND  SPACE 
AOMMISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  purchasing 
system  review  exclusions; 
comments  due  by  3-9-98; 
published  1-6-98 
Preaward  survey  of 
prospective  contractor, 
quality  assurance 
Correction;  comments  due 
by  3-9-98;  published  1- 
6-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  3-11-98; 
published  2-9-98 

STATE  DEPARTMENT 

Consular  services;  fee 

schedule: 

Decedent  estate  procedures; 
comments  due  by  3-11- 
98;  published  2-9-98 
Visas;  nonimmigrant 

documentation: 

Aliens,  inadmissit)Uity, 
nonimmigrants,  passports, 
and  visas;  place  of 
application;  comments  due 


by  3-9-98;  published  1-7- 

98 
TRANSPORTATION 
DEPARTMENT 
Coast  Quard 

Ports  and  watenways  safety: 
Logan  International  Airport, 

MA;  dignitary  arrival  and 

departure  security  zone; 

comments  due  tff  3-9-98; 

published  1-8-98 
San  Juan  Hartxx,  PR; 

safety  zone;  comments 

due  by  3-9-98;  published 

2-6-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Commercial  passenger- 
carrying  operations  in 

single-engine  aircraft; 

gyroscopic  instrumentation 

redundant  power, 

instrument  flight  mle 

clarification;  comments 

due  by  3-12-98;  published 

2-10-98 
Airworthiness  directives: 
AERK4ACCI  S.P.A.; 

comments  due  by  3-9-98; 

published  2-2-98 
Aerospatiaie;  comments  due 

by  3-9-98;  published  2-5- 

98 
AirtMs;  comments  due  by  3- 

9-98;  published  2-12-98 
Alexander  Schleicher  GmbH; 

comments  due  t>y  3-9-98; 
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The  President 
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Presidential  Documents 


Notice  of  March  4,  1998 
Continuatioii  of  Iran  Emergency 


On  March  15,  1995,  by  Executive  Order  12957,  I  declared  a  national  emer- 
gency with  respect  to  Iran  pursuant  to  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States  constituted  by 
the  actions  and  policies  of  the  Government  of  Iran,  including  its  support 
for  international  terrorism,  efforts  to  undermine  the  Middle  East  peace  proc- 
ess, and  acquisition  of  weapons  of  mass  destruction  and  the  means  to 
deliver  them.  On  May  6,  1995,  I  issued  Executive  Order  12959  imposing 
more  comprehensive  sancUons  to  further  respond  to  this  threat,  and  on 
August  19, 1997, 1  issued  Executive  Order  13059  consolidating  and  clarifying 
these  previous  orders. 

Because  the  actions  and  policies  of  the  Government  of  Iran  continue  to 
threaten  the  national  security,  foreign  policy,  and  economy  of  the  United 
States,  the  national  emergency  declared  on  March  15,  1995,  must  continue 
in  effect  beyond  March  15.  1998.  Therefore,  in  accordance  with  section 
202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing 
the  national  emergency  vdth  respect  to  Iran.  Because  the  emergency  declared 
by  Executive  Order  12957  constitutes  an  emergency  separate  from  that  de- 
clared on  November  14,  1979,  by  Executive  Order  12170,  this  renewal  is 
distinct  from  the  emergency  renewal  of  October  1997.  This  notice  shall 
be  published  in  the  Federal  Register  and  transmitted  to  the  Congress. 
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THE  WHITE  HOUSE, 
March  4,  1998. 
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DEPARTMENT  OF  AGRICULTURE 

Offic*  of  th«  Sacratary 

7CFRPart2 

Revision  of  Delegations  of  Auttiority 

AOENCY:  Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  in  order  to 
reflect  the  Secretary's  designation  of  the 
Chief  Financial  Officer  as  the 
Department  official  responsible  for 
establishing  nonprocurement  debarment 
and  suspension  policy  on  a  Department- 
wide  basis. 

EFFECTIVE  DATE:  Effective  March  6, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
W.  Butler,  Deputy  Assistant  General 
Counsel,  General  Law  Division,  Office 
of  the  General  Coimsel,  Department  of 
Agricultiire,  Room  2321-S,  Washington, 
DC  20250,  telephcHie  202-720-2577. 

SUPPLEMBfTARY  INFORMATION:  On  June 
23. 1997,  the  Secretary  of  Agriculture 
decided  to  designate  (he  Chief  Financial 
Officer  as  the  official  within  the 
Department  responsible  for  the 
development,  promulgation,  and 
coordination  of  Department-wide  policy 
concerning  nonprocurement  debarment 
and  suspension,  as  contained  in  7  CFR 
part  3017.  This  decision  was  based  on 
the  fact  that  the  Department  has  adopted 
a  decentralized  arrangement  for  the 
imposition  of  nonprocurement 
debarment  and  suspension  actions.  As  a 
consequence^  the  Department  lacks  a 
helmsman  to  guide  Department  policy 
in  this  important  area  and  to  coordinate 
the  Department's  intraaction  with  other 
agencies  with  respect  to  government- 
wide  policy.  This  delegation  of 
authority  will  implement  that  decision. 
This  delegation,  however,  does  not 
affect  which  officials  may  serve  as  the 


"debarring  offidal,"  as  that  term  is 
defined  at  7  CFR  3017.105. 

This  rule  relates  to  internal  agmicy 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  opportunity  fat  comment 
are  not  required  and  good  cause  is 
found  that  this  rule  may  be  made 
effective  upon  publication  in  the 
Federal  Regiater. 

Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Orders  Nos.  12866  and  12988.  In 
addition,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  thus  is  exempt 
from  the  provisions  of  that  Act  Finally, 
this  action  is  not  a  rule  as  defined  in  5 
U.S.C.  804,  and  thus  does  not  require 
review  by  Congress. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

PART  2— OELEQATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AMD  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  7  CFR  part  2  is  amended 
as  follows: 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Audiority:  Sec.  212(a),  Pub.  L.  103-354, 
108  Stat  3210.  7  U.S.C  6912(a)(1);  5  U.S.C. 
301;  Reoi^ganization  Plan  No.  2  of  1953,  3 
CFR  1949-1953  Comp.,  p.  1024. 

Subpart  D— Delegations  Of  Authority  to 
Ottwr  General  Officers  and  Agency 
Heeos 

2.  Section  2.28  is  amended  by  adding 
a  new  paragraph  (b)(17)  that  reads  as 
follows: 

S2.28    Chief FmandaiOmoar. 

(b)*«* 

(17)  Develop,  promulgate,  and 
coordinate  Department-wide  policy 
concerning  nonprocurement  debarment 
and  suspension,  as  contained  in  7  CFR 
part  3017. 
***** 

Datad:  February  27. 1998r 
Dan  Glickman, 
Secretary  of  AgFiculture. 
(PR  Doc.  98-5789  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7CFR  Part  1499 

RIN06WnAF09 

Procurement  of  Proceeeed  Agricultural 
CommodMee  for  Donation  Under  Title 
N,  Public  Law  480 

AOENCY:  Commodity  Credit  Corporation, 
USDA. 

ACnON:  Final  rule. 

SUMMARY:  This  final  rale  clarifies  the 
regulations  governing  Commodity 
Credit  Corporation's  (CCC)  procedures 
for  purchasing  processed  agricultural 
commodities  for  donation  overseas 
under  Title  II  of  &e  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954  (Pub.  L.  480),  and  implements 
recent  amendments  to  the  Merchant 
Marine  Act,  1996,  regarding  shipments 
through  Great  Lakes  ports. 

ffFECnvE  DATE:  This  final  mle  will 
become  effective  April  6, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Jackson,  Program  Manager, 
USDA^SA,  Procurement  and  Donations 
Division,  STOP  0551, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0551;  telephone 
(202)  720-3995. 

SUPPLEMB4TARY  INFORMATKM: 

Executive  Order  12866 

This  final  rule  has  be«i  determined  to 
be  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

It  has  been  determined  th^  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  COG 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  mlemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Paperworic  Reductioe  Act 

The  amendments  to  7  CFR  part  1496 
set  forth  in  this  final  rule  do  not  contain 
additional  information  collections  that 
require  clearance  by  OMB  imder  the 
provisions  of  44  U.S.C.  Chapter  35, 
OMB  Control  Number  0560-0177, 5 
CFR  part  1320. 
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Executive  Order  12372 

This  final  rule  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  46  FR 
29115  (June  24.  1983). 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  the  Executive  Order  12988.  Civil 
Justice  Reform.  The  final  rule  would 
have  pre-emptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
poUcies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation. 

The  final  rule  would  not  have 
retroactive  effect.  Administrative 
proceedings  are  not  required  before 
parties  may  seek  judicial  review. 

Background 

General 

Pursuant  to  Title  11  of  the  Agricultural 
Trade  Developmejit  and  Assistance  Act 
of  1954  (Pub.  L.  480).  the  United  States 
donates  agricultural  conmiodities 
overseas  to  foreign  govenunents, 
intergovernmental  organizations,  or 
private  relief  agencies  (commonly 
referred  to  as  "cooperating  sponsors")  to 
meet  famine  or  other  relief 
requirements,  combat  malnutrition,  and 
promote  economic  development.  These 
donations  are  pursuant  to  agreements 
between  cooperating  sponsors  and  the 
Agency  for  International  Development 
[MD).  Commodity  Credit  Corporation 
(CCC),  an  agency  within  the  Department 
of  Agriculture,  is  responsible  for 
providing  the  donated  commodities. 
CCC  provides  the  commodities  either 
from  its  inventory  or  by  purchases  in 
the  market. 

Commodity  Procurement 

When  purchasing  packaged 
commodities  for  Title  II,  Public  Law 
480,  CCC  will  soHcit  offers  to  sell  on  a 
"free  alongside  ship  (f.a.s.)",  or 
"intermodal  bridge-point"  basis.  F.A.S. 
sale  terms  call  for  the  commodity  seller 
to  deliver  the  commodities  free 
alongside  a  vessel  at  a  U.S.  port  for 
subsequent  loading  onboard  an  ocean 
going  vessel.  The  ocean  carrier  takes 
custody  of  the  cargo  when  it  is  in  an 
f.a.s.  position.  Under  intermodal  sales 
terms,  the  seller  delivers  the 
commodities  at  a  cargo  handling  facility 
or  other  transfer  point.  The  ocean  carrier 
takes  custody  of  the  cargo  at  the 
intermodal  bridge-point  and  is 
responsible  for  moving  the  cargo  to  a 
U.S.  port  for  loading  on  board  an  ocean 
vessel.  Intermodal  shipments  involve 


the  use  of  more  than  one  means  of 
conveyance,  such  as  truck,  rail, 
container  vans,  and  barges.  The  ocean 
carrier  may  move  the  cargo  from  the 
intermodal-bridge-point  to  a  port  in  the 
same  conveyance  as  delivered,  or  may 
move  the  cargo  from  one  conveyance  to 
another  at  the  intermodal  bridge-point, 
such  as  from  rail  cars  into  container 
vans  or  barges  and  then  transport  the 
cargo  to  a  port  where  it  is  loaded  onto 
an  ocean  going  vessel. 

Under  Title  II,  Public  Law  480,  either 
the  cooperating  sponsor  or  AID  will 
issue  an  invitation  for  bids  for  the 
procurement  of  ocean  transportation  for 
the  donated  commodities  and  contract 
writh  the  ocean  carrier.  AID  pays  for  the 
freight  chaises  incurred  by  it  or  a 
cooperating  sponsor  from  funds 
advanced  to  AID  by  CCC. 

Regulations  governing  the  bid 
evaluation  process  for  the  procurement 
of  processed  agricultural  commodities 
for  Title  II,  Public  Law  480  appear  at  7 
CFR  part  1496.  Generally,  CCC  evaluates 
offers  to  sell  commodities  for  Title  II, 
Public  Law  480  on  the  general  principle 
of  "lowest  landed  cost."  This  simply 
means  that,  in  deciding  which 
commodity  sale  offer  to  accept,  CCC 
will  consider  both  the  price  it  would 
have  to  pay  to  acquire  the  commodity 
and  the  anticipated  freight  charges  to 
ship  the  commodity  to  the  foreign 
destination.  By  way  of  simplified 
example,  if  AID  notifies  CCC  that  it 
requires  wheat  flour  for  donation  to 
Costa  Rica,  CCC  will  invite  offers  to  sell 
flour  to  CCC.  As  a  result  of  this 
solicitation,  CCC  receives  two 
commodity  offers — $100/mt  f.a.s.  New 
Orleans  and  $110/mt  f.a.s.  Houston. 
CCC  will  also  review  the  available  ocean 
freight  services.  If  CCC  receives  ocean 
freight  rate  quotations  of  $90/mt  from 
New  Orleans  and  $75/mt  from  Houston, 
CCC  will  award  the  conmiodity  sale  to 
the  party  offering  to  deliver  at  Houston 
because  that  sale  represents  the  lowest 
landed  cost. 

The  ocean  carriage  of  Title  II,  Public 
Law  480  commodities  is  subject  to 
sections  901(b)  and  901b  of  the 
Merchant  Marine  Act,  1936,  46  U.S.C. 
App.  sections  1241(b)  and  124lf, 
commonly  referred  to  as  the  "cargo 
preference  laws."  These  provisions 
generally  require  that  agencies 
administering  certain  export  programs, 
including  Title  11,  PubUc  Law  480,  must 
assure  that  at  least  75  percent  of  such 
ocean  shipments  each  year  are  carried 
on  U.S. -flag  vessels  to  the  extent  they 
are  available  at^air  and  reasonable  rates. 
CCC  will  decide  if  the  commodity 
purchased  is  to  be  shipped  on  a  U.S.- 
flag  vessel  after  reviewing  the  various 
lowest  landed  cost  options  indicating 


the  most  economical  means  to  achieve 
cargo  preference  requirements.  Since 
U.S.-flag  vessel  rates  are,  as  a  general 
matter,  higher  than  foreign-flag  vessel 
rates,  CCC  generally  would  use  only 
U.S.-flag  vessel  rates  in  the  lowest 
landed  cost  analysis  for  that  portion  of 
the  cargo  to  be  shipped  on  U.S.-flag 
vessels. 


Maritime  Security  Act  of  1996 

Section  17  of  the  Maritime  Security 
Act  of  1996  (MSA).  Public  Law  104- 
239,  amended  section  90lb(c)  of  the 
Merchant  Marine  Act,  1936  (46  App. 
124lf(c))  to  mandate  that  CCC  follow 
certain  procedures  in  its  pim:hasing 
process  for  packaged  commodities. 
Now,  CCC  must  initially  evaluate  all 
commodity  offers  received  in  response 
to  a  particular  invitation  on  a  lowest 
landed  cost  basis  without  regard  to  the 
flag  of  the  vessels  offering  service. 
Following  that  evaluation,  "there  shall 
be  allocated  to  the  Great  Lakes  port 
range  any  cargoes  for  which  it  has  the 
lowest  landed  cost  under  that 
calculation."  (46  U.S.C.  App. 
124lf(c)(3)(B)j.  In  other  words,  if  this 
overall  lowest  landed  cost  evaluation 
demonstrates  that  a  commodity  sale 
offered  for  delivery  at  a  Great  Lakes  port 
represents  the  lowest  landed  cost,  CCC 
must  accept  that  commodity  sale  offer. 
This  purchasing  requirement  is 
applicable  for  up  to  25  percent  of  the 
total  annual  tonnage  of  bagged, 
processed  or  fortified  commodities 
furnished  under  Title  II ,  Public  Law 
480. 

On  February  12, 1997,  CCC  pubUshed 
a  proposed  rule  (62  FR  6497)  regarding 
implementation  of  section  17  of  the 
MSA.  The  proposed  rule  suggested  that 
the  applicabiUty  of  section  17  of  the 
MSA  be  limited  to  f.a.s.  offers.  That  is, 
only  commodity  offers  specifying 
delivery  to  a  vessel  at  a  Great  Lakes  port 
would  be  considered  as  a  Great  Lakes 
offer  to  which  the  purchasing 
requirement  applied.  Intermodal  bridge- 
point  offers  could  not  be  considered  as 
a  Great  Lakes  offer  under  the  proposed 
rule.  The  preamble  to  the  proposed  rule 
explained  that  it  was  limited  in  this  way 
because  of  difficulties  in  defining  what 
would  constitute  an  intermodal  bridge- 
point  offer  at  a  Great  Lakes  port  and 
concerns  regarding  both  disruption  of 
normal  trade  practices  and  discouraging 
vessel  calls  at  the  Great  Lakes.  CCC 
invited  the  public  to  submit  written 
comments  on  the  proposed  rule  and,  on 
March  13. 1997,  held  a  public  hearing 
to  promote  further  discussion  and 
comment. 

CCC  received  a  total  of  47  comments 
in  response  to  the  proposed  rule.  They 
included  submissions  from 
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representatives  from  Great  Lakea  port 
authorities,  ports  from  other  coastal 
ranges,  shipping  and  transportation 
industries,  vendors  supplying 
commodities  to  the  Public  Law  480 

[)rogram,  other  Governmental  Agencies, 
abor  unions,  port  city  mayors,  cargo 
handling  facilities,  and  several  Members 
of  Congress  and  U.S.  Senators. 

Analjrsia  of  Comments 

Comment:  The  great  majority  of 
comments  (41  responses  including  the 
Maritime  Administration)  suggested 
that,  by  limiting  the  proposed  rule  to 
f.a.s.  ofiiars,  CCC  too  narrowly  construed 
section  17  of  the  MSA.  They  suggested 
that  CCC  should  consider  intermodal 
bridge-point  offers  in  the  Great  Lakes 
area  as  an  offer  to  deliver  commodities 
at  the  Great  Lakes  port  range  although 
the  cargoes  may  not  be  placed  on  board 
a  vessel  at  a  Great  Lakes  port.  Some 
comments  stated  that  section  17 
required  that  intermodal  offers  at  bridge 
points  be  considered  as  Great  Lakes 
o^ers. 
Response:  CCC  agrees  that  the  term 
•  "Great  Lakes  port  range"  is  broad 
enough  to  encompass  intermodal  bridge 
point  offers.  Section  17  of  the  MSA  does 
not  define  that  term.  The  word  "port" 
need  not  necessarily  be  limited  to  the 
area  where  ships  load  cargo.  In  common 
parlance,  a  port  may  refer  to  a  dty  or 
geographic  region  servicing  the  location 
where  ships  load. 

Furthermore,  the  legislative  history  of 
section  17  shows  a  clear  intent  to 
correct  a  perceived  negative  impact  on 
this  region  of  the  country  from  the  cargo 
preference  requirements.  It  is  argued 
that  CCC's  purchase  of  commodities  on 
the  basis  of  lowest  landed  cost  utilizing 
only  U.S.-flag  vessel  rates  for  the 
purpose  of  economically  meeting  cargo 
preference  requirements  draws  cargo 
away  from  Great  Lakes  ports.  This  is 
because  currently  no  U.S.-flag  carriers 
offer  service  at  Great  Lakes  ports  for 
packaged  cai^o.  Therefore,  commodity 
ofiiers  for  delivery  to  Great  Lakes  ports 
are  not  considered  at  that  point  in  the 
procurement  process.  To  place  Great 
Lakes  ports  on  an  equal  footing  with 
other  coastal  ranges,  yet  maintain  cargo 
preference  requirements,  section  17  of 
the  MSA  mandates  a  change  in  our 
purchasing  -process. 

Including  intermodal  bridge-point 
shipments  within  the  scope  of  section 
17  of  the  MSA.  would  further  the  goals 
of  that  legislation  to  counter  perceived 
ineqiuties  of  the  cargo  preference 
reouirements. 

Comment:  Almost  all  the  conunents 
opposing  the  proposed  rule  stated  that 
intermodal  biidge-point  offers  should  be 
included  to  promote  their  use  in  U.S. 


Govenunent  food  aid  programs. 
Commenters  stated  that  intermodal 
bridge-point  movements  are  efficient, 
rapid  and  economical.  This  service 
could  benefit  the  food  aid  programs  by 
lowering  transportation  costs  and 
improving  timeliness  of  deliveries, 
while  seauing  commodities  from  theft, 
damage,  and  infestation. 

Response:  The  U.S.  transportation 
industry  and  shippers  rely  upon 
intennodalism  as  an  inte^al  and 
important  component  to  transport  goods 
efficiently.  Further  efficiencies  may  be 
realized  from  the  use  of  intermodal 
bridge-point  shipments.  For  example, 
containers  are  often  transported  empty 
when  returned  overseas  to  be  packed 
again  with  imports  to  the  United  States. 
These  containers  could  be  returned 
overseas  with  Title  n  cargoes  at 
competitive  "lowest  landed  cost"  rates 
from  the  Great  Lakes  area.  CCC  agrees 
that  broadening  the  definition  of  a  Great 
Lakes  offer  to  include  intermodal- 
bridge-point  service  will  allow  CCC  the 
opportunity  to  select  from  a  greater 
range  of  tnmsportation  services. 
Therefore,  more  program  dollars  can  be 
spent  on  the  procurement  of  agricultiu-al 
commodities  for  food  aid. 

Comment:  Comments  suggested  a 
functional  rather  than  a  geographical 
definition  of  "Great  Lakes  port  range"  to 
avoid  arbitrary  distinctions  if  CCC 
decided  to  include  intermodal  bridge- 
point  offers  in  addition  to  f.a.s.  delivery. 
Under  this  approach,  to  be  considered 
as  a  Great  Lakes  port  offer,  conunents 
suggested  that  a  commodity  offer  must 
be  either  for  delivery  f.a.s.  at  a  Great 
Lakes  port  or  intermodal  bridge-point  at 
a  marine  cargo-handling  terminal 
phjrsically  serving  vessels  and  capable 
of  loading  ocean  going  conve)rances. 

Response:  In  the  preamble  to  the 
proposed  rule,  CCC  indicated  that 
broadening  the  rule  to  include 
intermodal  bridge-point  offers  could 
lead  to  arbitrary  distinctions  as  to  which 
facilities  would  be  considered 
geographically  as  part  of  the  Great  Lakes 
port  range.  CCC  agrees  that  this 
functional  definition  avoids  this 
problem.  CCC  had  considered  defining 
a  "Great  Lakes  port"  as  the  geographical 
boundary  of  the  local  Port  Authority. 
However,  this  approach  might  have 
eliminated  certain  fiacilities  simply 
because  they  were  not  within  those 
boundaries.  Some  facilities  may  be 
located  within  the  confines  of  a  Port 
Authority,  while  others  may  only  be  a 
few  miles  away.  Requiring  that  the 
facility  actually  serve  vessels  will  assure 
that  the  facility  is  not  so  rmnote  from 
the  geographic  port  area 'as  to 
undermine  the  piupose  of  the  new 
legislation. 


Comment:  One  conunenter  stated  that 
the  intent  of  Section  17  was  to  promote 
vessel  service  in  the  Great  Lakes  and  to 
support  Great  Lakes  ports  and  labor. 
Therefore,  intermodal  bridge-point 
service  should  only  be  considered  if 
ocean  going  vessel  service  is  not 
available. 

Response:  CCC  does  not  agree  to 
adopt  this  approach  because  it  could 
restrict  competition  among  ocean 
carriers  offering  different  types  of 
service  and  result  in  liigher  costs  to  the 
program. 

Comment:  One  port  interest 
commented  that  broadening  the 
definition  of  Great  Lakes  port  to  include 
intermodal  bridge-point  shipments 
would  be  detrimental  to  ports  other  than 
Great  Lakes  ports. 

Response:  CCC  does  not  agree  with 
the  comment.  As  other  port  interests 
noted,  intermodal  shipments  involve 
carriers  determining  the  actual  port  of 
loading  to  an  ocean  going  vessel.  Such 
decisions  are  based  upon  commercial 
factors.  The  cargo  that  is  purchased  at 
an  intermodal  bridge-point  will  move 
through  one  of  any  number  of  coastal 
ports  as  determined  by  the  carrier. 

Comment:  Some  comments  noted,  in 
connection  with  this  functional 
definition,  that  intermodal  bridge-point 
offers  may  not  include  any  handling  at 
Great  Lakes  port  areas.  As  stated  above, 
some  ocean  carriers  take  possession  of 
cargo  at  a  transfer  point  and  simply 
move  the  trains  to  another  area  closer  to 
the  port  where  vessels  load.  For 
example,  cargo  delivered  at  Chicago 
may  be  railed  to  New  York  and  loaded 
into  a  conveyance  at  that  terminal. 
Commenters  stated  that  this  type  of 
movement  should  not  be  considered  as 
a  Great  Lakes  port  range  allocation 
because  section  17  of  the  MSA  is 
intended  to  eliminate  any 
discriminatory  or  unfair  treatment  of 
Great  Lakes  ports  in  the  administration 
of  the  Title  U  program  and  to  ensure  that 
the  cargo  preference  laws  do  not 
negatively  affect  Great  Lakes  ports  and 
port  labor.  To  allow  allocations  where  a 
rail  car  merely  moves  through  a-Great 
Lakes  port  and  is  handed  off  from 
conmiodity  supplier  to  the  ocean  carrier 
and  railed  to  another  port  for  cargo 
handling  and  vessel  loading  would 
knowingly  pervert  the  intent  of  Section 
17. 

Response:  CCC  agrees  that  Section  17 
intended  that  Great  Lakes  ports  derive 
an  economic  benefit  from  Title  II 
conmiodity  allocations  made  to  the 
Great  Lakes  port  range.  Accordingly,  the 
final  regulation  requires  that  cargo  be 
handled  at  marine  cargo-handling 
feciUties  to  be  considered  as  an 
intermodal  bridge-point  Great  Lakes 
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ofiiar  iinder  section  17.  In  this  regard, 
the  reqgulation  will  require  that 
commodities  must  be  moved  from  one 
transportation  conveyance  to  another  at 
such  a  finciUty. 

Cbmment:  Two  respondents 
(representing  one  port  and  one  port 
association)  stated  that  the  proposed 
rule  is  somewhat  ambiguous  and, 
regardless  of  intent,  may  be  construed  as 
a  set-aside  for  the  Great  Lakes  and 
therefore  in  violation  of  Article  1, 
section  9,  clause  6  of  the  Constitution  of 
the  United  States  prohibiting  any 
regulation  of  commerce  or  revenue 
giving  a  prefsrence  to  the  ports  of  one 
State  over  those  of  another. 

Response:  Any  comments  regarding 
the  constitutionaUty  of  secticm  17  of  the 
MSA  are  beyond  the  scope  of  this 
rulemaking. 

Conunent:  One  commodity  supplier 
suggested  that  the  25  percent  limit  in 
section  17  of  the  MSA  be  administered 
on  a  monthly  basis. 

Response:  CCC  does  not  have  the 
option  of  administering  the  25  percent 
limitation  on  a  monthly  basis.  Section 
17  specifically  states  that  a  25  percent 
cap  applies  to  the  total  annual  tonnage 
of  processed,  bagged  and  fortified 
commodities  furnished  under  Title  II, 
Pubhc  Law  480.  CCC  will  monitor 
tonnage  allocated  to  Great  Lakes  ports 
over  the  year  to  ensure  that  it  does  not 
exceed  the  cap. 

Comment:  One  commenter  stated  that 
the  proposed  rule  was  deficient  because 
it  did  not  set  out  any  "reasonable 
requirements  for  financial  and 
operational  integrity"  to  be  applicable  to 
vessel  operators  interested  in  carrying 
Title  n,  Pub.  L.  480  cargo.  Section 
goib(c)(3)(C)(I)  of  the  Merchant  Marine 
Act,  1936,  as  amended  by  section  17  of 
the  MSA,  provides  that  "[I]n  awarding 
any  contract  for  the  transportation  by 
vessel  from  the  Great  Lakes  port  range 
*  *  •  each  agency  *  *  *  shall  consider 
expressions  of  freight  interest  for  any 
vessel  from  a  vessel  operator  who  meets 
reasonable  requirements  for  financial 
and  operational  integrity  *  *  *." 

Response:  Section  17  of  the  MSA  does 
not  have  direct  application  to  CCC 
because  CCC  does  not  award  ocean 
transportation  contracts.  In  any  event, 
CCC  does  impose  requirements  with 
regard  to  financial,  operational,  and 
performance  integrity  of  carriers 
submitting  rate  and  service  quotations. 
CCC  now  requires  that  carriers  possess 
(1)  a  satisfactory  performance  record,  (2) 
a  satisfactory  record  of  integrity  and 
business  ethics,  (3)  adequate  financial 
resources,  and  (4)  the  ability  to  comply 
with  the  required  delivery  schedule, 
taking  into  consideration  all  existing 
commercial  and  governmental  business 


commitments.  We  have  evaluated  the 
written  comments  received  in  response 
to  CCC's  proposed  rule,  along  with 
comments  recorded  in  the  public  forum 
held  on  March  13, 1997.  For  purposes 
of  meeting  requirements  of  section  17  of 
MSA,  CCC  has  decided  to  adopt,  as  a 
final  rule,  a  procedure  to  permit  Great 
Lakes  intermodal  bridge-port  ofiiars  at 
facilities  capable  of  loading  ocean  going 
vessels  as  a  Great  Lakes  port  range 
allocation. 

To  properly  assess  the  impact  that 
section  17  of  the  MSA  has  upon  the 
Title  n  program  and  the  manner  in 
which  CCC  has  implemented  it,  a  cost 
benefit  evaluation  will  be  made  within 
3  years  of  the  effective  date  of  this  rule. 
Collection  of  data  after  implementation 
of  this  rule  is  of  particular  importance 
to  the  evaluation,  since  no  ocean  going 
service  and  limited  intermodal  service 
has  been  available  in  the  Great  Lakes  for 
Public  Law  480  shipments. 

No  comments  were  received 
concerning  CCC's  clarification  of 
§  1496.5(bXl)  and  the  amendment 
proposed  is  being  adopted  as  final 
without  any  substantive  change. 

List  of  Subfects  in  7  CFR  Part  1496 

Agricultural  commodities;  Exports. 
Accordingly,  7  CFR  part  1496  is 
amended  as  follows: 

PART  149e— PROCUREMENT  OF 
PROCESSED  AGRICULTURAL 
COMMOOmES  FOR  DONATION 
UNDER  TITLE  II.  PUBUC  LAW  480 

1.  The  authority  citation  for  part  1496 
is  revised  to  read  as  follows: 

Authority.  7  U.S.C.  1721-1726a;  1731- 
1736g-2;  48  U.S.C.  App.  1241(b),  and  1241(f). 

2.  In  §  1496.5,  paragraphs  (b)(1)  and 
(f)  are  revised  to  read  as  follows: 

f  1496.5    ConaideratkMi  of  bids. 

*  •        •        *        • 

{b)(l)  Availability  of  ocean  service. 
Prior  to  receipt  of  offers  fi-om 
commodity  suppliers,  CCC  will  review 
ocean  freight  information  from  available 
sources  including,  but  not  limited  to, 
trade  journal  newspapers,  port 
publications,  and  steamship 
publications  to  determine  the 
availability  of  appropriate  ocean  service. 

*  •        •        *        • 

(f)  Great  Lakes  ports.  (1)  Commodities 
offered  for  delivery  "bee  alongside 
ship"  (f.a.E.)  Great  Lakes  port  range  or 
intermodal  bridge-port  Great  Lakes  port 
range  that  represent  the  overall  (foreign 
and  U.S.  fla^  lowest  landed  cost  will  be 
awarded  on  that  basis.  Such  offers  will 
not  be  reevaluated  on  a  lowest  landed 
cost  U.S.-flag  basis  unless  CCC 
determines  Uiat  25  percent  of  the  total 


aimual  tonnagp  of  bagged,  processed  or 
fortified  conmlodities  furnished  imder 
Title  n  of  Public  Law  480  has  been,  or 
will  be,  transported  from  the  &eat 
Lakes  port  range  during  that  fiscal  year. 

(2)  CCC  will  consider  commodity 
offers  as  ofiisrs  for  delivery  "intermodal 
bridge-port  Great  Lakes  port  range"  only 


if: 

(i)  The  ofiisr  specifies  delivery  at  a 
marine  cargo-kuidling  fedlity  that  is 
capable  of  loading  ocean  going  vessels 
at  a  Great  Lakes  port,  as  well  as  loading 
ocean  going  conveyances  such  as  barges 
and  container  vans,  and 

(ii)  The  commodities  will  be  moved 
&t>m  one  transportation  conveyance  to 
another  at  sudi  a  fedlity. 
•        •        *        •        • 

Signed  at  Washington,  DC,  on  Februaiy  26, 
1998. 

Keidi  Kelly, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  98-5771  Filed  3-5-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  417 

[Docket  Na  •S'OOSN] 

Establishment  Review  of  Product 
Production  Records 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Notice  on  complying  with  the 
HACCP  system  regulations. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  is  publishing  this 
document  to  provide  information  to 
owners  and  curators  of  federally 
inspected  establishments  about  what 
actions  they  must  take  to  comply  with 
the  requirement,  in  the  hazard  analysis 
and  critical  control  point  system 
regulations,  to  review  the  records 
associated  with  production  of  a  product 
prior  to  its  shipment  for  distribution. 
The  regulations  do  not  prescribe  how 
establishments  meet  this  requirement 
and,  thus,  are  sufficiently  flexible  to 
accommodate  various  records'  review 
schemes.  However,  establishments  must 
determine  that  all  critical  limits  were 
met  and,  whan  appropriate,  that 
corrective  actions  were  taken. 
Establishments  must  also  ensure  the 
completeness  of  their  records  before 
shipping  the  product  for  distribution. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  F.  Stolfia,  Assistant  Deputy 
Administrator,  Regulations  and 
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Inspection  Methods.  Food  Safety  and 
hispection  Service.  Washington,  DC 
20250-3700:  (202)  205-0699. 
SUPPLEMENTARY  INFORMATION:  The  Food 
Safety  and  Inspection  Service  (FSIS) 
administers  a  regulatory  program  imder 
the  Federal  Meat  hispectioii  Act  (FMIA) 
(21  U.S.C.  601  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (PPIA)  (21 
U.S.C.  451  et  seq.)  to  protect  the  health 
and  Mrelfare  of  consimiers  by  preventing 
the  distribution  of  livestock  products 
and  poultry  products  that  are 
imwholesome.  adulterated,  or 
misbranded.  To  further  the  goal  of 
reducing  the  risk  of  foodbome  illness 
firom  meat  and  poultry  products  to  the 
maximum  extent  p>ossible.  FSIS  issued 
part  417  of  the  regulations,  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  Systems.* 

Part  417  requires  federally  inspected 
establishments  to  determine  the  food 
safety  hazards  reasonably  likely  to  occur 
in  the  production  process  and  to 
develop  and  implement  a  HACCP  plan, 
or  plans,  to  control  these  hazards 
(§  417.2(a).  (b),  and  (c)).  Under  part  417, 
estabUshments  control  food  safety 
hazards  through  monitoring  procedures 
that  apply  critical  limits  at  critical 
control  points  and.  when  deviations 
occur,  by  taking  corrective  actions  that 
restore  establishment  control  and  keep 
adulterated  food  out  of  commerce,  as 
documented  in  records  that  are  subject 
to  establishment  verification 
(§§  417.2(c),  417.3,  and  417.5). 

To  ensure  that  HACCP  plans  are 
implemented  effectively  and  function  as 
intended  to  control  food  safety  hazards 
and  prevent  the  distribution  of 
adulterated  livestock  products  and 
poultry  products,  part  417  also  requires 
that  establishments  conduct  validation 
and  verification  activities  (§  417.4(a)). 
Verification  includes  review  of  the 
records  that  the  estabUshment  must 
keep  to  document  a  HACCP  plan  in 
operation  (§  417.5(a)(3)).  For  a  particular 
product,  verification  does  not  end  until, 
in  accordance  with  §417.5(c).  the 
establishment  has  reviewed  the  records 
associated  with  its  production. 

Paragraph  (c)  of  §417.5  provides  that: 

Prior  to  shipping  product,  the  establishment 
shall  review  the  records  associated  with  the 
production  of  that  product,  documented  in 
accordance  with  this  section,  to  ensure 
completeness,  including  the  determination 
that  all  critical  limits  were  met  and,  if 


•Part  417  requirements  will  apply  as  of  January 
26, 1998,  in  establishments  with  500  or  more 
employees;  January  25. 1999,  in  establishments 
with  10  or  more  but  fewer  than  500  employees 
(unless  the  establishment  has  annual  sales  of  less 
than  S2.5  million);  and  January  25.  2000,  in 
establishments  with  fewer  than  10  employees  or 
annual  sales  of  less  than  S2.5  million. 


appropriate,  corrective  actions  were  taken, 
including  the  proper  disposition  of  product 
Where  practicable,  this  review  shall  be 
conducted,  dated,  and  signed  by  an 
individual  who  did  not  produce  the 
record(s),  preferably  by  someone  trained  in 
accordance  with  §417.7  of  tihis  part,  or  the 
responsible  establishment  official. 

As  federally  inspected  establishments 
prepare  to  implement  HACCP  plans 
imder  part  417.  the  Agency  has  received 
inquiries  about  what  actions 
estabUshments  must  take  to  comply 
with  this  paragraph  of  the  regulations. 
In  particular,  people  have  asked 
whether  an  establishment  can  satisfy  the 
requirement  for  a  final,  records-based 
verification  by  usmg  any  procedure 
other  than  one  in  which  a  single 
reviewer  looks  at  all  the  records  for  the 
product  as  it  is  assembled  on  the 
shipping  dock  and  loaded  for 
transportation  firom  the  establishment. 

FSIS  is  publishing  this  notice  to 
provide  information  to  owners  and 
operators  of  federally  inspected 
establishments  on  the  types  of 
procedures  that  the  Agency  anticipates 
will  satisfy  this  requirement.  The 
essence  of  §  417.5(c]  is  to  require  that 
establishments  take  responsibility  not 
only  for  developing  and  implementing 
HACCP  plans,  but  also  for  maintaining 
control  of  products  xmtil  they  ensure 
that  establishment  personnel  have 
applied  those  plans  appropriately  and 
effectively.  FSIS  has  not  prescribed  how 
establishments  comply,  and  it  views  the 
regulations  as  sufficiently  flexible  to 
accommodate  records'  review  schemes 
in  addition  to  the  procedure  described 
in  the  previous  paragraph. 

Estaolishment  personnel  can  review 
production  records  at  any  point  after 
processing  and  before  shipment  of  the 
product,  including,  for  example,  at  the 
end  of  the  day  of  production  before  a 
product  goes  into  on-site  storage,  while 
a  product  is  in  on-site  storage,  or  during 
preparation  of  shipping  dociunents 
before  assembling  product  for 
transportation  firom  the  establishment. 
Consistent  with  the  regulations,  an 
estabUshment  also  can  initiate  checks 
for  records'  completeness  earlier  and 
accompUsh  the  review  in  stages.  For 
example,  an  establishment  that 
slaughters  and  bones  cattle  carcasses 
one  day  and  prepares  ground  beef  the 
next  could  make  one  reviewer 
responsible  for  performing  slaughter 
and  boning  records'  review  on  the  first 
day  and  carry  the  review  forward  to  the 
second  day,  when  another  reviewer 
assumes  responsibility  for  the  remaining 
tasks  necessary  to  ensure  that  there  has 
been  an  establishment  determination 
that  all  critical  Umits  were  met  and,  if 
appropriate,  corrective  actions  were 


taken  and  that  production  records  are 
otherwise  complete  and  then  signs  and 
dates  the  review.  In  addition, 
estabUshments  that  maintain  records  on 
computers  in  accordance  with  §  417.5(d) 
may  be  able  to  accompUsh  much  of  the 
record  checking  electronically. 

The  crucial  concern  is  that  there  be 
verification  that  estabUshment  controls 
have  ensured  proper  product 
disposition,  so  that  adulterated  product 
is  not  distributed.  FSIS  has  not.  at  this 
point,  ruled  out  the  possibiUty  that  a 
company  might  operate  in  compUance 
with  this  regulation  despite  the  fact  that 
the  records-based  verification  is  being 
conducted  when  the  company  transfers 
a  product  from  the  preparation 
estabUshment  to  another,  storage 
location  and  holds  the  product  there, 
maintaining  control  of  the  product,  until 
the  company  completes  the  review  and 
releases  the  product  for  shipment  to 
retail  outlets.  Industry  members 
interested  in  instituting  a  records' 
review  scheme  that  includes  this  type  of 
feature  may  wish  to  consult  with  the 
Agency  about  the  types  of  safeguards 
needed  to  ensure  that  product  is  not 
shipped  for  distribution  until  the 
required  verification  is  performed.  (In 
§§3l8.309(d)(l)(viii)and 
381.309(d)(l)(viii),  the  canning  and 
canned  products'  regulations  address  a 
similar  situation  as  an  exception,  for 
which  an  estabUshment  must  obtain 
area  supervisor  approval,  to  the 
prohibition  against  shipping  product 
from  the  estabUshments  before  the  end 
of  the  required  incubation  period.)  FSIS 
also  notes  that  establishment 
compliance  with  part  417  requirements 
does  not  affect  the  appUcability  of 
section  10  of  the  FMIA  or  section  9(a) 
of  the  PPIA  (21  U.S.C.  610  and  458(a)); 
in  particular,  transporting,  or  offering 
for  transportation,adulterated  livestock 
products  or  poultry  products  is 
prohibited. 

Done  at  Washington,  DC,  on:  February  27, 
1998. 

Thomas  J.  Billy, 
Administrator. 

(FR  Doa  98-5770  Filed  3-5-98;  8:45  am) 
BIUMQ  OOOE  341(MNfl-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-166-AO;  Amendment 
30-10370;  AO  08-05-09] 

RIN2120-AA64 

Airwortttiness  Directives;  Israel 
Aircraft  Industries  (lAi),  Ltd.,  Model 
1121, 1121A.  1121B.  1123, 1124,  and 
1124A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTXM:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  lAI,  Ltd.,  Model  1121, 
1121A,  1121B,  1123, 1124,  and  1124A 
series  airplanes,  that  requires  repetitive 
inspections  of  the  trim  actuator  of  the 
horizontal  stabilizer  to  verify  jackscrew 
integrity  and  to  detect  excessive  wear  of 
the  tie  rod,  and  replacement  of  the 
actuator  or  tie  rod,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continued  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
ensiue  that  the  trim  actuator  of  the 
horizontal  stabilizer  operates  properly; 
failure  of  the  actuator  to  operate 
properly  could  result  in  reduced 
controllabiUty  of  the  airplane. 
DATES:  Effective  April  10,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  10, 
1998. 

AOORESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Galaxy  Aerospace  Corporation, 
One  Galaxy  Way,  Fort  Worth  AUiance 
Airport.  Fort  Worth,  Texas  76177.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
8UPPUEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  LAI,.  Ltd.,  Model 


1121, 1121A.  1121B,  1123,  1124,  and 
11 24 A  series  airplanes  was  published  in 
the  Federal  Register  on  August  11, 1997 
(62  FR  42952).  That  action  proposed  to 
require  repetitive  inspections  of  the  trim 
actuator  of  the  horizontal  stabiUzer  to 
verify  jackscrew  integrity  and  to  detect 
excessive  wear  of  the  tie  rod,  and 
replacement  of  the  actuator  or  tie  rod,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Requests  to  Mandate  Modifications 

One  coramenter  requests  that  the  FAA 
not  issue  this  AD,  but  instead  issue  an 
AD  to  require  replacement  of  the  trim 
actuator  of  the  horizontal  stabiUzer. 
This  comraenter  notes  that  a 
modification  to  the  jackscrew  threads 
has  been  identified,  which  will  reduce 
stress  concentration  at  the  thread  root 
and  would  eliminate  the  need  to 
conduct  the  inspections  of  the 
jackscrews.  The  commenter  further 
notes  that,  since  the  issuance  of  the 
proposed  rule.  Galaxy  Aerospace 
Corporation  has  issued  Westwind 
Service  Bulletins  SB  1123-27-047  (for 
Model  1123  series  airplanes)  and  SB 
1124-27-136  (for  Model  1124  and 
11 24 A  series  airplanes),  both  dated 
September  1, 1997.  The  commenter  also 
notes  that  Galaxy  Aerospace 
Corporation  is  scheduled  to  issue 
Commodore  Jet  Service  Bulletin  SB 
1121-27-025  (for  Model  1121, 1121A, 
and  1121B  series  airplanes)  in  December 
1997.  These  three  service  bulletins 
describe  procedures  for  replacement  of 
the  trim  actuators  of  the  horizontal 
stabilizer  with  modified  trim  actuators 
containing  jackscrews  with  modified 
threads.  The  commenter  considers  that 
accomphshment  of  these  service 
bulletins  provides  a  more  effective 
means  to  resolve  the  safety  of  flight 
issues. 

The  FAA  concurs  partially  with  the 
commenter's  request.  Since  the  issuance 
of  the  proposed  rule,  Galaxy  Aerospace 
Corporation  has  issued  Service  Bulletin 
SB  1121-27-025,  dated  December  22, 
1997.  The  FAA  agrees  that  replacement 
of  the  trim  actuator  of  the  horizontal 
stabilizer  with  a  modified  trim  actuator 
in  accordance  with  the  procedures 
described  in  the  three  service  bulletins 
referenced  previously  provides  a  more 
effective  means  to  prevent  failiue  of  the 
trim  actuator  jackscrews  and  would 
eliminate  the  need  for  the  repetitive 
inspections  required  by  this  AD. 
Therefore,  the  final  rule  has  been 
revised  to.  include  the  replacement  of 


the  trim  actuator  as  an  optional 
terminating  action. 

However,  the  FAA  does  not  agree  that 
this  AD,  which  would  require 
inspections,  should  be  withdrawn. 
Rather,  the  FAA  considers  that, 
consistent  with  the  actions  taken  by  the 
Civil  Aviation  Administration  of  Israel 
(CAAI),  and  due  to  the  urgency  of  the 
problem,  the  inspections  must  be 
performed  as  an  interim  action  to  ensure 
■  safe  operation.  Although  the 
replacement  of  the  trim  actuator  is 
provided  as  an  optional  terminating 
action  in  this  final  rule,  the  FAA  is 
considering  further  rulemaking  to 
require  replacement  of  the  trim  actuator 
on  all  affected  airplanes.  The  FAA  notes 
that  Israeh  airworthiness  directive  27- 
97-^)9-02  was  issued  on  September  4, 
1997.  That  airworthiness  directive 
requires  replacement  of  the  trim 
actuator  with  a  modified  trim  actuator 
in  accordance  with  the  service  bulletins 
defined  above,  and  specifies  that  the 
replacement  of  the  trim  actuator  is 
terminating  action  for  the  repetitive 
inspections  required  by  IsraeU 
airworthiness  directive  95-92  dated 
September  1, 1996,  which  is  the  Israeli 
airworthiness  directive  addressed  by 
this  AD. 

Request  To  Not  Mandate  Modifications 

One  commenter  supports  the 
requirement  of  the  proposed  AD  to 
perform  repetitive  inspections  of  the 
jack  screws  and  tie  rods  of  the  trim 
actuator  of  the  horizontal  stabiUzer. 
However,  this  commenter  (and  several 
others)  object  to  any  plans  to  mandate 
replacement  of  the  trim  actuators.  The 
commenter  notes  that  it  is  only  aware  of 
one  cracked  eye  bolt  that  was  foimd 
during  inspections  of  the  trim  actuators. 
The  commenter  also  notes  that  some  of 
the  modified  trim  actuators  were 
obtained  from  non-operable  aircraft  in 
salvage  yards,  and  that  it  believes  that 
the  trim  actuator  could  be  rebuilt  to 
meet  the  specifications  for  much  less 
cost  than  the  price  quoted  in  the  service 
bulletins.  The  commenter  considers  that 
the  replacement  of  the  trim  actuators  is 
driven  by  money  issues  and  not  safiaty 
issues,  cither  commenters  consider  the 
replacement  too  costly.  Another 
commenter  notes  that  both  broken  jack 
screws  were  found  on  airplanes 
operated  by  the  same  fUght  department, 
and  that  this  may  not  be  a  fleet-wide 
problem. 

The  FAA  points  out  that  this  AD  does 
not  mandate  replacement  of  the  trim 
actuators  of  the  horizontal  stabilizer,  but 
rather  now  provides  for  optional 
terminating  action  to  replace  the  trim 
actuators.  However,  as  stated  above,  the 
FAA  is  considering  further  rulemaking 
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to  require  replacement  of  the  trim 
actuators  on  all  affected  airplanes.  The 
FAA  will  consider  the  remarks 
submitted  by  these  commenters,  and 
will  determine  whether  other  options 
are  available  to  address  the  identified 
unsafe  conditions.  In  addition,  under 
the  provisions  of  paragraph  (e)  of  this 
final  rule,  the  FAA  may  approve 
requests  for  approval  of  an  alternative 
method  of  compUance  for  the 
requirements  of  this  AD.  if  data  are 
submitted  to  substantiate  that 
accomplishment  of  such  actions  would 
provide  an  acceptable  level  of  safety. 

Request  To  Include  Later  Revisions  of 
the  Service  Information 

One  commenter  requests  that  the  AD 
be  revised  to  include  an  option  to 
inspect  the  jackscrews  of  die  trim 
actuator  in  accordance  with  Revision  1 
of  the  service  bulletins  referenced  in  the 
proposed  AD.  The  commenter  notes  that 
the  service  biUletins  referenced  in  the 
proposed  AD  have  been  revised  to 
permit  use  of  alternative  sealants  during 
reassembly  following  inspection. 

The  FAA  concurs  with  the 
commenter's  request,  and  has  revised 
this  final  rule  to  include  an  option  to 
comply  with  Revision  1  of  the  service 
bulletins. 

Request  To  Change  Name  and  Address 
of  Service  Information  Source 

One  commenter  requests  that  the  AD 
be  revised  to  change  the  name  and 
address  where  service  information  can 
be  obtained.  The  commenter  notes  that 
Astra  Jet  Corporation  no  longer  provides 
support  for  these  aircraft,  and  that  all 
references  to  Astra  Jet  Corporation 
should  be  changed  to  "Galaxy 
Aerospace  Corporation."  The 
commenter  further  notes  that,  effective 
October  13, 1997,  the  new  address  for 
customer  service  and  product  support 
for  lAI  products  is:  Galaxy  Aerospace 
Corporation,  One  Galaxy  Way,  Fort 
Worth  AlUance  Airport,  Fort  Worth, 
Texas  76177.  The  FAA  concure,  and  has 
revised  this  final  rule  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Intact 

The  FAA  estimates  that  292  airplanes 
of  U.S.  registry  will  be.affected  by  this 


AD,  that  it  will  take  approximately  4 
work  houn  per  airplane  to  accompUsh 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figiu«s,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$70,080,  or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  rather  than  continue  the 
repetitive  inspections,  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Reqiiired  parts  would  cost 
approximately  $44,350  per  airplane. 
Based  on  these  figiues,  the  cost  impact 
of  this  optional  terminating  action  is 
estimated  to  be  $44,590  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106lg),  40113,  44701. 

139.13    [AfiMndedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9»-05-09    Israel  Aircraft  IndustriM  (lAI), 
Ltd.:  Amendment  39-10370.  Docket  97- 
NM-166-AD. 

Applicability:  Ml  Model  1121, 1121A, 
1121B,  1123, 1124.  and  1124A  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedwr  it  has  been 
modified,  ahered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  tiiat  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  trim  actuator  of  the 
horizontal  stabilizer  operates  properly, 
accomplish  the  following: 

(a)  Perform  an  insf>ection  of  the  trim 
actuator  of  the  horizontal  stabilizer  to  verify 
jackscrew  integrity  and  to  detect  excessive 
wear  of  the  tie  rod,  in  accordance  with 
Commodore  Jet  Service  Bulletin  SB  1121-27- 
023,  dated  August  14. 1996.  or  Revision  1. 
dated  May  28, 1997  (for  Model  1121,1121A, 
and  1121B  series  airplanes);  Westwind 
Service  Bulletin  SB  1123-27-046,  dated 
August  14, 1996.  or  Revision  1,  dated  May 
28, 1997  (for  Model  1123  series  airplanes);  or 
Westwind  Service  Bulletin  1124-27-133, 
dated  August  14, 1996,  or  Revision  1,  dated 
May  28. 1997  (for  Model  1124  and  1124A 
series  airplanes),  as  applicable;  at  the  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  that  have  accumulated 
6,000  or  more  total  flight  cycles,  or  on  which 
the  horizontal  trim  actuator  has  accumulated 
2,000  or  more  flight  cycles  as  of  the  effective 
date  of  this  AD:  Inspect  within  50  flight 
hoius  after  the  effective  date  of  this  AD. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  300  flight  hours  (for  Model 
1121, 1121A,  1121B,  and  1123  series 
aiiplanes);  or  400  flight  hours  (for  Model 
1124  and  1124A  series  airplanes);  as 
applicable. 

(2)  For  airplanes  that  have  acciunulated 
less  than  6,000  total  flight  cycles,  and  on 
which  the  horizontal  trim  actuator  has 
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accumulated  less  than  2,000  total  flight 
cycles  as  of  the  effective  date  of  this  AO: 
Inspect  at  the  times  specified  in  paragraph 
(a)(2)(i)  or  (a)(2)(ii)  of  this  AO.  as  applicable. 

(i)  For  Model  1121, 1121A.  1121B,  and 
1123  series  airplanes:  Inspect  within  300 
flight  hours  after  the  effiective  date  of  this  AD. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  300  flight  hours. 

(ii)  For  Model  1124  and  1124A  series 
airplanes:  Inspect  within  400  flight  hours 
after  the  effisctive  date  of  this  AD.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  400  flight  hours. 

(b)  If  any  discrepancy  is  found  during  any 
inspection  requiiwl  by  paragraph  (a)  of  this 
AD,  prior  to  further  flignt,  replace  the 
actuator  or  tie  rod,  as  applicable,  in 
accordance  with  Commodore  Jet  Service 
Bulletin  SB  1121-27-023,  dated  August  14, 
1996,  or  Revision  1,  dated  May  28, 1997  (for 
Model  1121, 1121A,  and  1121B  series 
airplanes);  Westwind  Service  Bulletin  SB 
1123-27-046,  dated  August  14, 1996,  or 
Revision  1,  dated  May  28, 1997  (for  Model 
1123  series  airplanes);  or  Westwind  Service 


Bulletin  1124-27-133,  dated  August  14, 
1996.  or  Revision  1,  dated  May  28, 1997  (for 
Model  1124  and  1124A  series  airplanes);  as 
applicable. 

(c)  As  of  the  effective  date  of  this  AD,  no 
horizontal  stabilizer  trim  actuator  shall  be 
installed  oa  any  airplane  unless  that  trim 
actuator  has  been  inspected  in  accordance 
with  the  requirements  of  paragraph  (a)  of  this 
AD. 

(d)  Replacement  of  the  trim  actuator  of  the 
horizontal  stabilizer  with  a  modified  trim 
actuator  with  modified  jackscrew  assemblies 
in  accordance  with  Commodore  Jet  Service 
Bulletin  SB  1121-27-025.  dated  December 
22, 1997  (for  Model  1121, 1121A,  and  1121B 
series  airplanes);  Westwind  Service  Bulletin 
SB  1123-27-047,  dated  September  1, 1997 
(for  Model  11 23  series  airplanes);  or 
Westwind  Service  Bulletin  1124-27-136, 
dated  September  1, 1997  (for  Model  1124  and 
1124A  series  airplanes),  as  applicable; 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Infbnnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  the  following  service  bulletins,  which 
contain  the  specified  effective  pages: 


Service  bulletin  referenced  and  date 


Page  num- 
ber shown 
on  page 


Revision  level  shown 
on  page 


Date  shown  on 
page 


WestwirxJ.  SB  1124-27-133,  August  14,  1996  _. 

Westwind.  SB  1124-27-133,  Revision  1,  May  28,  1997 

Westwind.  SB  1123-27-046,  August  14,  1996  ,.. 

Westwind.  SB  1124-27-046,  Revision  1,  May  28,  1997  ^. 

Westwind,  SB  1124-27-136,  September  1.  1997 i. 

Westwind.  SB  1123-27-047.  September  1. 1997 

Commodore  Jet,  SB  1121-27-025,  December  22.  1997  ... 

ComoKXtore  Jet.  SB  1121-27-023,  August  14,  1996 _. 

Commodore  Jet.  SB  1121-27-023,  Revision  1,  May  28,  1997 


1-6 
1-4 
5,6 
1-6 
1-4 
5.6 
1-3 
1-3 
1-3 
1-6 
1-4 
5,6 


Original 

1  

Original 
Original 

1  

Original 
Original 
Original 
Original 
Original 

1  

Original 


Aug.  14.  1996. 
May  28.  1997. 
Aug.  14,  1996. 
Aug.  14,  1996. 
May  28, 1997. 
Aug.  14. 1996. 
Sept.  1, 1997. 
Sept  1,1997. 
Dec.  22. 1997. 
Aug.  14, 1996. 
May  28.  1997. 
Aug.  14.  1996. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Galaxy  Aerospace  Corporation,  One 
Galaxy  Way,  Fort  Worth  Alliance  Airport, 
Fort  Worth,  Texas  76177.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Israeli  airworthiness  directive  96-92, 
dated  September  1, 1996. 

(h)  This  amendment  becomes  effective  on 
April  10, 1998. 

Issued  in  Renton,  Washington,  on  February 
24, 1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-5348  Filed  3-5-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-328-nAD;  Amendment 
39-10372;  AD  98-05-11] 

RIN  2120-AA64 

Airworthiness  Directives;  BomlMrdier 
Modei  01^21 5-6B11  (CL-215T)  Series 
Airplanes 

agency:  Federal  Aviation 
Administiation,  DOT. 
action:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Bombardier  Model  CL- 
215-6B11  (CL-215T)  series  airplanes. 
This  action  requires  either  replacement 
of  the  switching  valve-to-rear  inlet  case 
sealing  air  tube  assembly  with  a  tube 
assembly  that  includes  an  integral  fire 
detector  (Intercom  pressor  case  [ICC]  fire 
detector  loop),  and  modification  of  the 


nacelle  fire  detection  system;  or 
modification  of  the  No.  5  bearing  air 
system.  This  amendment  is  prompted 
by  the  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  detect  internal  engine  fire 
within  the  ICX^;  or  to  prevent  air/oil 
from  leaking  into  the  ICC,  which  could 
result  in  sudl  fire. 

DATES:  Effective  March  23, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  23, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  6. 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
328-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
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The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station 
Centreville,  Montreal,  Quebec  H3C  3G9, 
Canada;  and  Pratt  &  Whitney,  400  Main 
Street,  East  Hartford,  Connecticut 
06108.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office  (AGO),  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Delisio,  Aerospace  Engineer, 
Airframe  and  Propulsion  Brandi,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  AGO,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York,  11581-1200;  telephone  {516)  256- 
7521;  fax  (516)  568-2716. 
8UPPI.EMENTARY  INFORMATION:  Transport 
Canada  Aviation  (TGA),  which  is  the 
airworthiness  authority  for  Canada, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Bombardier 
Model  GL-215-6B11  (CL-215T)  series 
airplanes.  TGA  advises  that  it  has 
received  reports  of  five  incidents  of 
internal  engine  fire  that  had  penetrated 
the  intercompressor  case  (ICC)  and 
required  extinguishing  by  the  flight 
crew.  Investigation  revealed  failures  of 
the  No.  5  engine  bearing,  which  could 
cause  oil  leakage  or  reverse  flow  of  air 
or  oil  into  the  ICC.  This  condition,  if  not 
corrected,  could  result  in  internal 
engine  fire  within  the  ICC. 

Explanation  of  Relevant  Service 
Information 

Pratt  &  Whitney  Canada  has  issued 
Service  Bulletin  PWlOO-72-21113, 
Revision  1,  dated  May  4, 1992,  which 
describes  procedures  for  replacement  of 
the  switching  valve-to-rear  inlet  case 
sealing  air  tube  assembly  with  a  tube 
assembly  that  includes  an  integral  fire 
detector  (ICC  fire  detector  loop). 

Canadair  has  issued  Alert  Service 
Bulletin  215-A3030,  Revision  1,  dated 
April  16, 1992,  which  describes 
procedures  for  installation  of  an  ICC  fire 
detector  loop  (as  described  above)  and 
modification  of  the  nacelle  fire 
detection  system. 

Pratt  &  Whitney  Canada  also  has 
issued  Service  Bulletin  PWlOO-72- 
21211,  Revision  4,  dated  April  20, 1995, 
which  describes  procedures  for  a 
modification  of  the  No.  5  bearing  air 
system  that  will  minimize  the  risk  of 
internal  engine  fire. 


Accomplishment  of  the  actions 
specified  in  these  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  TGA 
classified  the  service  bulletins  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-92-lORl, 
dated  January  24, 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Condusicms 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  appHcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TGA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TGA,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  require 
the  actions  to  be  accomplished  as 
specified  in  the  service  bulletins 
described  previously. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future.  In  that  event,  the 
following  cost  estimates  are  provided. 

It  would  require  approximately  9 
work  hours  to  accomplish  the  required 
incorporation  of  the  engine  fire 
detection  loop,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
would  cost  approximately  $985.  Based 
on  these  figures,  the  cost  impact  of  this 
action  would  be  $1,525  per  airplane. 

It  would  require  approximately  45 
work  hours  to  accomplish  the  required 
modification  of  the  No.  5  bearing  air 
system,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $225,000.  Based  on 


these  figiires,  the  cost  impact  of  this 
action  would  be  $227,700  per  airplane. 

Determination  of  Rule's  ECbctive  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  Raster,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  biuden  on  any  person. 
Therefore,  prior  notice  and  public 
procedures  hereon  are  imnecessary  and 
the  amendment  may  be  made  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportimity  for  pubUc 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  Ught  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-328-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
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it  is  determined  that  this  Hnal  mle  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Anwndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-0V-11    Bombardier,  Inc.  [Formerly 
Canadair):  Amendment  39-10372. 
Docket  97-NM-328-AD. 

Applicability:  All  Model  CL-215-6B11 
(CLr-215T)  series  airplanes,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  p)erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efHsct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
l>een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  detect  internal  engine  fire  within  the 
intercompressor  case  (ICC);  or  to  prevent  air/ 
oil  from  leaking  into  the  ICC,  which  could 
result  in  such  fire;  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  either  paragraph  (a)(1) 
or  (a)(2)  of  this  AD. 

(1)  Replace  the  switching  valve- to-rear 
inlet  case  sealing  air  tube  assembly  with  a 
tube  assembly  that  includes  an  integral  fire 
detector  (ICC  fire  detector  loop),  in 
accordance  with  Pratt  &  Whitney  Canada 
Service  Bulletin  PWlOO-72-21113,  Revision 
1,  dated  May  4, 1992;  and  modify  the  nacelle 
fire  detection  system  in  accordance  with 
Canadair  Alert  Service  Bulletin  215-A3030, 
Revision  1,  dated  April  16,  1992,  or 

(2)  Modify  the  No.  5  bearing  air  system  in 
accordance  with  Pratt  &  Whitney  Canada 
Service  Bulletin  PWlOO-72-21211,  Revision 
4,  dated  April  20. 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Canadair  Alert  Service  Bulletin  215- 
A3030,  Revision  1,  dated  April  16, 1992; 
Pratt  &  Whitney  Canada  Service  Bulletin 
PWlOO-72-21113,  Revision  1.  dated  May  4, 
1992;  and  Pratt  &  Whitney  Canada  Service 
Bulletin  PWlOO-72-21211,  Revision  4,  dated 
April  20, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station 
Centreville,  Montreal,  Quebec  H3C  3G9, 
Canada;  and  Pratt  &  Whitney,  400  Main 
Street,  East  Hartford,  Connecticut  06108. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  ACO,  10  Fifth  Street,  Third  Floor, 
Valley  StreBm,  New  York;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-92- 
lORl.  dated  )anuary  24, 1995. 

(e)  This  amendment  becomes  effective  on 
March  23, 1998. 


Issued  in  Renton,  Washington,  on  February 
24, 1998. 

Darrell  M.  Pederson, 

Acting  Managar,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-5347  Filed  3-5-98;  8:45  ami 

BILUNG  CODE  4m»>13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NiM-103-AO;  Amendment 
39-10369;  AD  Ofr-05-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

agency:  Federal  Aviation 
Administratinn,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
replacement  of  electrical  relays  15iG^ 
and  16KF,  which  control  the  auxiliary 
propeller  control  feathering  system, 
with  relays  having  increased  load 
capacity.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
auxiliary  propeller  control  feathering 
system,  which,  in  the  event  of  an  engine 
failure  combined  with  failure  of  the 
primary  propeller  pitch  control,  could 
result  in  the  inability  to  feather  the 
propeller,  and  consequent  reduced 
controllability  of  the  airplane. 
dates:  Effective  April  10, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  10, 
1998. 

addresses:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fairchild  Domier,  Domier 
Luftfahrt  GmbH,  P.O.  Box  1103.  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
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Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
December  11. 1997  (62  FR  65228).  That 
action  proposed  to  require  replacement 
of  electrical  relays  15KF  and  16KF, 
which  control  the  auxiliary  propeller 
control  feathering  system,  with  relays 
having  increased  load  capacity. 

Conunents 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  38  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  flgures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $2,280.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-05-08    Domien  Amendment  39-10369. 
Docket  97-NM-103-AD. 
Applicability:  Model  328-100  series 
airplanes  having  serial  numbers  3005 
through  3063  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane     » 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  apptyval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  auxiliary 
propeller  control  feathering  system,  which, 
in  the  event  of  an  engine  failure  combined 
with  failure  of  the  primary  propeller  pitch 
control,  could  result  in  the  inability  to 
feather  the  propeller,  and  consequent 
reduced  controllability  of  the  airplane; 
accomplish  the  following: 


(a)  Within  90  days  after  the  effective  date 
of  this  AD.  replace  electrical  relays  15KF  and 
16KF  having  part  number  (P/N) 
DON405M520U5NL  with  relays  having  P/N 
2504MY1,  in  accordance  with  Domier 
Service  Bulletin  SB-328-61-138,  dated 
November  13, 1995. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  relays  15ICF  and  16KF 
having  P/N  DON405M520U5NL  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Ojjerators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Domier  Service  Bulletin 
SB-328-61-138.  dated  November  13, 1995. 
This  incorp)oration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fairchild  Domier,  Domier  Luftfahrt 
GmbH,  P.O.  Box  1103,  D-82230  Wessling, 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  96-002, 
dated  January  8, 1996. 

(f)  This  amendment  becomes  effective  on 
April  10, 1998. 

Issued  in  Renton,  Washington,  on  February 
24. 1938. 

DaireU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-5346  Filed  3-5-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14  CFR  Part  39 

[Doelwt  No.  97-NM-143-AD:  Amendment 
39-10388;  AD  98-05-07] 

RIN  2120-nAA64 

Alrworttilnesa  DIractives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanee 

AGENCY:  Federal  Aviation 
Administration,  IDOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Oetstream)  Model  4101  airplanes,  that 
requires  replacement  of  the  stringer 
joint  pieces  at  the  left  side  of  the 
fuselage  with  new,  improved  parts.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  fuselage  structure  at  the 
stringer  joint  at  station  130  on  the  left 
side  of  the  airplane  from  cracking, 
which  could  result  in  rapid 
decompression  of  the  airplane  at  the 
forward  fuselage  area. 
DATES:  Effective  April  10,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  10, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  (Jetstream)  Model  4101 
airplanes  was  published  in  the  Federal 
Register  on  December  24, 1997  (62  FR 


67303).  That  action  proposed  to  require 
replacement  of  the  stringer  joint  pieces 
at  the  left  side  of  the  fuselage  with  new, 
improved  parts. 

CommenlB 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  10  British 
Aerospace  (Jetstream)  Model  4101 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  70  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$42,000,  or  $4,200  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significanteconomic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordln^y,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-05-07    British  Aerospace  Regional 
Aircraft  (Formerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Ck>mmerciai 
Aircraft)  Limited):  Amendment  39- 
10368.  Docket  97-NM-143-AD. 

Applicability:  Model  4101  airplanes, 
constructors  numbers  41081  through  41091 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  fuselage  structure  at  the 
stringer  joint  at  station  130  on  the  left  side 
of  the  airplane  from  cracking,  which  could 
result  in  rapid  decompression  of  the  airplane 
at  the  forward  fuselage  area,  accomplish  the 
following: 

(a)  Within  6,000  flight  hours  after  the 
effective  date  of  this  AD,  replace  the  stringer 
joint  pieces  at  four  positions  at  station  130 
on  the  left  side  of  the  airplane  with  new, 
improved  parts  in  accordance  with  the 
Accomplishment  Instructions  of  Jetstream 
Service  Bulletin  J41-53-039,  dated  August 
22, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 


JMI 
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Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  o[>erate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Service  Bulletin  J41-53-039, 
dated  August  22, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon,  Virginia 
20171.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-08-96. 

(e)  This  amendment  becomes  effective  on 
April  10, 1998. 

Issued  in  Renton,  Washington,  on  February 
24, 1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-5345  Filed  3-5-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NM-205-nAD;  Amendment 
3»-10374;  AD  98-05-13] 

RIN  2120-AAM 

Airworthiness  Directives;  AirtMJS  IModel 
A310  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A3 10 
and  A300-600  series  airplanes,  that 
requires  a  one-time  visual  inspection  to 
determine  the  accuracy  of  the  outer 
placards  of  the  static  ports.  This 
amendment  also  requires  a  one-time 
inspection  to  detect  crossed  connections 
of  the  air  data  static  system  and  the 
static  probe  heating  system,  and 


correction  of  any  discrep>ancies.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent^erroneous  display  of  altitude 
information  to  the  fli^t  crew,  and 
consequent  reduced  operational  safety 
during  all  phases  of  flight. 
DATES:  Effective  April  10, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  10, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcable  to  all  Airbus  Model 
A310  and  A300-600  series  airplanes 
was  published  in  the  Federal  Register 
on  November  6, 1997  (62  FR  60049). 
That  action  proposed  to  require  a  one- 
time visual  inspection  to  determine  the 
accuracy  of  the  outer  placards  of  the 
static  ports.  That  action  also  proposed  to 
require  a  one-time  inspection  to  detect 
crossed  connections  of  the  air  data  static 
system  and  the  static  probe  heating 
system,  and  correction  of  any 
discrepancies. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  for  Change  of  Applicability 

One  commenter  requests  that  the 
apphcability  of  the  AD  be  revised  to 
exclude  airplanes  manufactured  after 
the  issuance  of  Airbus  All  Operators 
Telex  (AOT)  34-04,  dated  July  16, 1996. 


The  commenter  states  that,  since  the 
issuance  of  that  AOT,  the  manufacturer 
has  corrected  assembly  line  faults  that 
had  resulted  in  the  cross-connection  of 
static  lines  and  probe  heat  wiring 
(which  is  the  imsafe  condition 
identified  in  this  AD). 

The  FAA  does  not  concur  that  the 
applicabihty  should  be  changed.  The 
FAA  finds  that,  based  on  information 
provided  by  the  manufactiuer,  there  is 
no  available  production  modification 
that  is  equivalent  to  the  procediu^s 
specified  in  the  AOT  (which  is  the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
requirements  of  this  AD).  However,  the 
FAA  has  verified  that  the  manufacturer 
performs  and  documents  the  AOT- 
specified  inspections  prior  to  delivery. 
Therefore,  by  means  of  the  phrase, 
"Required  as  indicated,  unless 
accomplished  previously"  in  the 
Compliance  section  of  this  AD,  ^ 

operators  are  credited  for  work  already 
performed;  airplanes  having  delivery 
records  that  document  accomplishment 
of  the  AOT  are  not  subject  to  the 
requirements  of  this  AD.  The  FAA  has 
determined  that,  in  light  of  the  severity 
of  the  unsafe  condition  and  the  minimal 
burden  on  operators,  the  applicability  of 
this  AD  should  remain  unchanged  in 
order  to  ensure  compliance. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  94  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $28,200,  or  $300  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
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it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safisty. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113.  44701. 

139.13    [Anwndadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-OS-13    Airinu:  Amendment  39-10374. 
Docket  97-NM-205-AD. 

Applicability:  All  Model  A310  and  A300- 
600  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordaiKe  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevoDt  erroneous  display  of  altitude 
informatioo  to  the  flight  crew,  and 
consequent  reduced  operational  safety  during 
all  phases  of  flight,  accomplish  the  following: 

(a)  Withfai  600  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
visual  inspection  of  the  outer  placards  of  the 
static  ports  to  determine  that  the    "*■ 
identification  of  the  static  port  corresponds 
with  the  specified  position  on  the  aircraft,  in 
accordanct  with  Airbus  All  Operators  Telex 
(AOT)  34-04,  dated  July  16. 1996. 

(b)  Within  600  fli^t  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
visual  inspection  of  the  pneumatic 
connections  of  the  captain,  first  officer,  and 
standby  ait  data  static  systems  to  detect 
cross-conoected  tubing,  and  conduct  an 
operational  check  of  each  of  the  static  probe 
heating  systems  to  detect  cross-connected 
wiring,  in  accordance  with  Airbus  AOT  34- 
04.  dated  July  16. 1996. 

(c)  If  any  discrepancy  is  found,  prior  to 
further  flight,  correct  the  discrepancy  in 
accordance  with  Airbus  AOT  34-04,  dated 
July  16. 1996. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Intematioaal  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  acoomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  34-04,  dated 
July  16, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Rtgister  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-098- 
216(B),  dated  March  26. 1997. 

(g)  This  amendment  becomes  effective  on 
April  10, 1998. 

Issued  in  Renton,  Washington,  on  February 
25, 1998. 

Darrell  M  Pederson, 
Acting  Manager,  Transport  Aiqilane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-5481  Filed  3-5-98;  8:45  am) 

BOUNQ  CODE  4eiO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NMI-19e-AD;  Amendment 
3S-10377;  AD9&-06-iq 

RIN  2120-AA$4 

Alrwforthlness  Directives;  Raytheon 
K/iodel  DH 125-1A  and  -3A  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
DH  125-1 A  and  -3A  series  airplanes, 
that  requires  repetitive  eddy  current 
inspections  to  detect  fatigue  cracking  of 
the  main  entry  door/frame  pressing,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  reports  of  fatigue  cracking 
of  the  main  entry  door/frame  pressing 
due  to  cyclic  loading  of  the  door  frame. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  such 
fatigue  cracking,  which  could  lead  to 
the  loss  of  structural  integrity  of  the 
main  entry  door,  and,  consequently, 
result  in  decompression  of  the  cabin. 
DATES:  Effective  April  10, 1998.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  10, 1998. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Technical  Services — Beech,  Hawker 
Customer  Svpport  Department,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certificaticm  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHEM  INFORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer, 
Airframe  Branch,  ACE-118W,  FAA, 
Wichita  Aircraft  Certification  Office, 
Small  Airplane  Directorate,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
Uiat  is  applicable  to  certain  Raytheon 
Model  DH  125-lA  and  -3A  series 
airplanes  was  published  in  the  Federal 
Register  on  February  26, 1997  (62  FR 
8646).  That  action  proposed  to  require 
repetitive  eddy  current  inspections  to 
detect  fatigue  cracking  of  the  main  entry 
door/firame  pressing,  and  repair,  if 
necessary. 

Ctnnmenti 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
satiety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  143 
Raytheon  Model  DH  125  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  56 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspections, 
and  that  die  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $3,360,  or  $60  per 
airplane,  per  inspection. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  final  evahiation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  (Stained  bom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audinity:  49  U.S.C  106(g),  40113,  44701. 
S  39.1 3    [Anwndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-4)5-16    Raythem  Aircraft  ConqMiiy 

(Fonnerly  Beech,  Raytheon  Coiporate 
Jets,  British  Aerospace,  Hawker 
Siddeley,  et  al.):  Amendment  39-10377. 
Docket  96-NM-196-AO. 

Applicability:  Model  DH  12S-1A  and  -3A 
series  airplanes;  equipped  with  a  main  entry 
door  having  part  numlwrs  25PC3559A, 
25FC355gA/B,  or  2SFC355gA/C;  and  on 
which  Raytheon  Modification  251429  has  not 
been  accomplished;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b]  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  detect  and  conect  fatigue  cnddng  of 
the  main  entry  door/frame  pressing  area, 
which  could  result  in  loss  of  structural 
integrity  of  the  door  and  consequent 
decompression  of  the  cabin,  accomplish  the 
following: 

(a)  Within  the  next  150  landings  at  90  days 
after  the  effective  date  of  this  AD,  whichever 
occurs  earlier,  perform  an  eddy  current 
inspection  to  detect  fatigue  cracking  of  the 
main  entry  door/frame  pressing,  in 
accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB.52-48,  including  Appendix  A, 
dated  June  19, 1996. 

(1)  If  no  cracking  is  detected  during  the 
inspection,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1 ,000  flight  hours. 

(2)  If  any  cracking  is  detected  during  the 
inspection,  prior  to  further  flight,  repair  the 
cracking  in  accordance  with  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepteble  level  of  safoty  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACX)),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  Wichita  AGO. 

(c)  Special  flight  pramits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirementa  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Aircrafi  Service  Bulletin, 
SB.52-48,  including  Appendix  A,  dated  June 
19, 1996.  This  incorporation  by  refsrenoe  wras 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  %nth  S  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  maybe  obtained 
from  Raytheon  Aircraft  Company,  Technical 
Services — Beech,  Hawker  Customer  SuppOTt 
Department,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Rmiton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas;  or  at  the  OfBce  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
April  10, 1998. 

Issued  in  Renton,  Washington,  on  February 
26, 1998. 
Darrell  M.  Pedsnon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  98-5588  Piled  3-5-98;  8:45  am] 
oooc  4eio-i*-r 
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Aviation  Administration 


14CFRPart39 

[Doctot  Na  97-SW-63^AO;  Amendment 
39-10378;  AD  98-06-17] 

RIN  2120-nAA84 

AirworthlnMS  DirectivM;  Eurocopter 
Franca  Modal  SA-365N,  SA-365N1, 
AS-365N2,  and  SA-366Q1  Halicopters 

AQB4CY:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Final  rule;  request  for 
comments. 

SUMMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Eurocopter  France  Model 
SA-365N.  SA-365N1,  AS-365N2,  and 
SA-366G1  helicopters.  This  action 
requires  inspecting  for  rotational  play  or 
looseness  of  the  outboard  fin  attachment 
studs  (studs)  and  washers  (if  washers 
are  present);  inspecting  each  stud  for 
incremental  rotational  movement  or 
pure  rotation;  and  if  there  is  rotational 
play  or  looseness  of  any  individual  stud, 
performing  a  dye-penetrant  inspection 
for  cracks  on  each  stud  utilized  in  the 
installation.  This  amendment  is 
prompted  by  a  report  of  an  outboard  fin 
separating  from  the  helicopter  during 
flight,  and  several  reports  of  loose 
outboard  fins  in  service.  This  condition, 
if  not  corrected,  could  result  in  an 
outboard  fin  separating  and  contacting 
the  rotor  blades  during  flight,  and 
subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  March  23. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  23, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  5, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-W-53- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Mike  Mathias,  Aerospace  Engineer, 
FAA,  Rotorcrafl  Directorate,  Rotorcraft 
Standards  Staff.  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5123,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  The 

Direction  Generate  De  L'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  has  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  Eurocopter  France  Model  SA-365N, 
SA-365N1,  AS-365N2,  and  AS-366G1 
helicopters.  The  DGAC  advises  that,  due 
to  the  loss  of  an  outboard  fin  in  flight 
and  the  discovery  of  some  loose 
outboard  fins  in  service,  within  50 
flying  hours,  the  directives  stated  in 
paragraphs  Bl,  B2,  and  B3  of  Eurocopter 
France  AS  365  Service  Bulletin  No. 
01.00.40.  Revision  No.  1,  and 
Eurocopter  France  AS  366  Service 
Bulletin  No.  01.20,  Revision  No.  1,  both 
dated  October  24, 1996,  must  be 
accomplished. 

Eurocopter  France  has  issued 
Eurocopter  France  AS  365  Service 
Bulletin  No.  01.00.40.  Revision  No.  1, 
which  is  applicable  to  Model  SA-365N, 
SA-365N1,  and  AS-365N2  helicopters, 
and  Eurocopter  France  AS  366  Service 
Bulletin  No.  01.20,  Revision  No.  1, 
which  is  applicable  to  Model  SA-366G1 
helicopters,  both  dated  October  24, 
1996,  which  specify  checking  the 
tightening  torque  value  on  studs  on 
which  MOD  0755B08  has  not  been 
incorporated.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  AD  94-076-036(B)Rl,  dated 
December  4, 1996,  applicable  to  Model 
SA-365N,  SA-365N1,  and  AS-365N2 
helicopters,  and  AD  94-077-016(B)Rl, 
dated  December  4, 1996,  applicable  to 
Model  SA-366G1  helicopters,  in  order 
to  assure  the  continued  airworthiness  of 
these  helicopters  in  France.  According 
to  the  type  certificate  data  sheet  for 
Eurocopter  France  helicopters  listed  in 
the  U.S.  Register,  the  model  designation 
is  SA-366G1  instead  of  AS  366. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 


certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eiirocopter  France 
Model  SA-365N.  SA-365N1,  AS- 
365N2,  and  SA-366G1  helicopters  of 
the  same  type  design  registered  in  the 
United  States,  this  AD  is  being  issued  to 
prevent  an  outboard  fin  separating  and 
contacting  the  rotor  blades  during  flight, 
and  subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires  inspecting 
for  rotational  play  or  looseness  of  the 
studs  and  the  washers  used  to  attach  the 
outboard  fin  to  the  helicopter  (if 
washers  ara  present);  inspecting  each 
stud  for  incremental  rotational 
movement  or  pure  rotation;  and  if  there 
is  rotational  play  or  looseness  of  any 
individual  stud,  performing  a  dye- 
penetrant  inspection  for  cracks  on  each 
stud  utilized  in  the  installation.  If  a 
crack  is  found,  replacement  of  the 
cracked  stud  with  an  airworthy  stud  is 
required.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 
The  outboard  fin  is  a  major  component 
of  the  flight  control  system.  If  the 
outboard  fin  separated  from  the 
helicopter,  it  could  contact  the  rotor 
blades  during  flight,  resulting  in 
subsequent  loss  of  control  of  the 
helicopter.  Due  to  the  criticality  of  the 
outboard  fin's  retention  to  the  continued 
safe  flight  of  the  effected  helicopters, 
this  rule  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  the 
affected  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  37  helicopters 
of  U.S.  Registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  helicopter  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Required  parts  will  cost  approximately 
SlOO  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  this 
AD  on  U.S.  operators  is  estimated  to  be 
$8,140. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
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Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
tmder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  vrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addiessed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-53-AD."  The 
postcard  vtrill  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  xmder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  &om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthtMitjr:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AO  9B-05-17    Eurocopter  France: 

Amendment  39-10378.  Docket  No.  97- 
SW-53-AD. 

Applicability:  Model  SA-365N,  SA-365N1, 
AS-365N2,  and  SA-366G1  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
£rom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  50  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  an  outboard  fin  from  separating 
and  contacting  the  rotor  blades  during  flight, 
resulting  in  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  For  helicopters  with  outboard  fins  that 
are  secured  with  outboard  fin  attachment 
studs  (studs),  part  number  (P/N)  365A13- 
3017-24,  which  have  not  been  modified  in 
accordance  with  MOD  0755B08,  remove  the 
outboard  fins  and  inspect  for  the  presence  of 
washers  in  the  seating  plane  of  the  outboard 
fins. 

(1)  If  washers  are  present,  inspect  for 
rotational  play  or  looseness  of  the  washers. 

(2)  If  washers  are  not  present,  use  shims  to 
inspect  for  play  or  looseness  between  the 
stud  and  the  seating  plane. 

(3)  With  each  outboard  fin  removed, 
inspect  each  stud  to  ensure  there  is  no 


incremental  rotational  movement  or  pure 
rotation  when  the  tightening  torque  load 
specified  in  paragraph  B.l)  of  the 
Accomplishment  Instructions  of  both 
Eurocopter  France  AS  365  Service  Bulletin 
No.  01.00.40,  Revision  No.  1,  which  is 
applicable  to  Model  SA-365N.  SA-365N1, 
and  AS-365N2  helicopters,  and  Eurocopter 
France  AS  366  Service  Bulletin  No.  01.20, 
Revision  No.  1,  which  is  applicable  to  Model 
SA-366G1  helicopters,  both  dated  October 
24, 1996,  is  applied. 

(4)  If  no  play  or  looseness  between  the  stud 
and  the  seating  plane  and  no  incremental 
rotational  movement  or  pure  rotation  is 
discovered,  reinstall  the  outboard  fins  as 
specified  in  paragraph  B.2)  of  the 
Accomplishment  Instructions  in  the 
applicable  service  bulletins  specified  in 
paragraph  (3)  of  this  AD. 

(5)  If  play  or  looseness  between  the  stud 
-  and  the  seating  plane  and  incremental 

movement  or  rotation  is  discovered,  remove 
the  washers  (if  present)  and  studs  and 
perform  a  dye-penetrant  inspection  of  the 
stud  for  cracks  in  accordance  with  paragraph 
B.3)  of  the  Accomplishment  Instructions  in 
the  applicable  service  bulletins  specified  in 
paragraph  (3)  of  this  AD. 

(6)  If  a  crack  is  discovered  as  a  result  of 
the  insp>ection  required  by  paragraph  (5)  of 
this  AD,  replace  the  stud  with  an  airworthy 
stud.  Reinstall  the  outboard  fin  in  accordance 
with  Note  I  in  the  applicable  service  bulletins 
specified  in  paragraph  (3)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be, 
obtained  from  the  Rotorcraft  Standards  Staff. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  The  inspections  shall  he  done  in 
accordance  with  Eurocopter  France  AS  365 
Service  Bulletin  No.  01.00.40,  Revision  No.  1, 
and  Eurocopter  France  AS  366  Service 
Bulletin  No.  01.20,  Revision  No.  1,  both 
dated  October  24, 1996.  These  incorporations 
by  reference  were  approved  by  the  Director 
of  the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
t)e  obtained  irom  American  Eurocopter 
Corporation,  2701  Forum  Drive,  Grand 
Prairie,  Texas  75053-4005,  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA.  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas  76137; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(e)  This  amendment  becomes  effective  on 
March  23. 1998. 
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Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Qvile 
(France)  AD  94-077-016(B)Rl  and  AD  94- 
076-036(B)Rl,  both  dated  December  4, 1996. 

Issued  in  Fort  Worth,  Texas,  on  February 
26.1998. 
Eric  Bite, 

Acting  Manager,  Rotoicraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-5733  Filed  3-5-98: 8:45  am] 
■LUNQ  COM  4t1»-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Alrapao*  DocfcM  No.  98^ANE-02] 

Amendment  to  Class  E  Airspace; 
Laconia,  NH;  Correction 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  correction. 

SUMMARY:  This  action  corrects  a  charting 
error  in  the  description  of  revised  Class 
E  airspace  at  Laconia,  NH  (KLCI) 
published  in  the  Federal  Register  on 
February  20, 1998  (63  FR  8563)  and 
intended  to  provide  adequate  controlled 
airspace  for  those  aircraft  using  the  new 
GPS  RWY  26  standard  instrument 
approach  procedure  to  Laconia 
Municipal  Airport. 

DATES:  Effective  0901  UTC.  April  23, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  23, 1998. 


I:  Send  comments  on  the  rule 
to:  Manager,  Airspace  Branch  ANE-520, 
Federal  Aviation  Administration, 
Docket  No.  98-ANE-92, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7520; 
bx  (781)  238-7596.  Comments  may  also 
be  sent  electronically  via  the  internet  to 
the  following  address:  "9  ne 
air8pacefiaa.aot.gov".  Comments  sent 
electronically  must  indicate  Docket  98- 
ANE-g2  in  the  subject  line. 

The  ofBdal  docket  file  may  be 
escamined  in  the  Office  of  the  Regional 
Coimsel,  New  England  Region,  ANE-7, 
Room  401, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299; 
telephone  (781)  238-7050;  fax  (781) 
23a-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  contacting  the  Acting  Manager, 
Airspace  Branch  at  the  first  address 
listed  above. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  T.  Bayley,  ANE-520.3, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7523; 
fax  (781)  238-7596. 
SUPPLEMENTARY  INFORMATION:  On 

February  20, 1998,  the  FAA  published 
in  the  Federal  Register  a  direct  final 
rule  revising  the  Class  E  airspace  at 
Laconia,  NH  (KLQ)  to  provide  for 
adequate  controlled  airspace  for  those 
aircraft  using  the  new  GPS  RWY  26 
standard  instrument  approach 
procedure  to  Laconia  Mimidpal  Airport 
(63  FR  8563).  Since  publication  of  that 
direct  final  rule,  the  FAA  has  been 
advised  of  a  charting  error  in  the 
description  of  the  Class  E  airspace  at 
Laconia  This  action  corrects  Uiat  error. 

Conrectkm  to  the  Direct  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
amendment  to  Class  E  airspace  at 
Laconia,  NH  as  published  in  the  Federal 
Register  on  February  20, 1998  (63  FR 
8563),  Federal  Register  document  98- 
4314;  and  the  description  in  FAA  Order 
7400.9E.  dated  September  10, 1997,  and 
effective  September  16, 1997,  which  is 
incorpcxBted  by  reference  in  14  CFR 
71.1  are  corrected  as  follows: 

§71.1    [Corrected] 

On  page  8564,  colmnn  3,  9th  and  10th 
lines,  correct  the  words  "Belknap  NDP 
249°  bearing"  to  read  "Belknap  NDB 
249V069'  bearings". 

Issued  in  Burlington,  MA,  on  February  26, 
1998. 

Bill  Peacock, 

Manager,  Air  Traffic  Division.  New  England 
Region. 

(FR  Doc.  98-5693  Filed  3-5-98;  8:45  am) 

BIUJNQ  CODE  4aiO-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
[Docket  Na«7F-0038] 

Secondary  Direct  Food  Additives 
PermitlBd  In  Food  for  Human 
Consumption 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acidified  solutions  of 
sodium  chlorite  as  an  antimicrobial 
agent  in  the  processing  of  red  meat.  This 


action  is  in  response  to  a  petition  filed 
by  Aldde  Corp. 

DATES:  This  regulation  is  effective 
March  6, 1998;  written  objections  and 
requests  for  a  hearing  by  April  6, 1998. 
The  Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporatiod  by 
reference  in  accordance  wim  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  certain 
publications  in  §  173.325(d)  (21  CFR 
173.325(d)),  effective  March  6, 1998. 
ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr. ,  Rockville.  MD  20857. 
FOR  FURTHIR  INF0RMATK3N  CONTACT. 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  IX!  20204-0001.  202-418- 
3074. 

SUPPLBNENfARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  5, 1997  (62  FR  5428).  FDA 
annoimced  that  a  food  additive  petition 
(FAP  7A4532)  had  been  filed  by  Aldde 
Corp..  Inc..  8561 154th  Ave.  NE., 
Redmond,  WA  98052,  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
acidified  sodium  chlorite  solutions  for 
red  meat  disinfection  in  processing 
plants.  In  its  evaluation  of  the  petition, 
the  agency  has  concluded  that  red  meat 
is  not  disinfected,  but  that  the  microbial 
contamination  of  the  meat  is  reduced. 
Therefore,  the  agency  is  approving  this 
additive  as  an  antimicrobial  agent  in  red 
meat  processing. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  has  also  consulted  with 
sdentists  fixun  the  Food  Safety  and 
Inspection  Service,  U.  S.  Department  of 
Agriculture,  concerning  die 
technological  and  practical  aspects  of 
the  proposed  use  of  addified  sodium 
chlorite  solutions.  Based  upon  this 
information  and  consultation,  the 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safia,  and  the  additive 
will  have  die  intended  technical  effect 
of  reducing  microbial  contamination  on 
red  meat.  Therefore.  §  173.325  is  being 
amended  as  set  forth  below. 
Additionally,  the  agency  is  revising 
§  173.325  to  eliminate  redundancy.  This 
revision  is  strictly  editorial  and  is  not  a 
substantive  change  in  the  regulation. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  dedsion  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 


JMI 
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listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  firom  the 
documents  any  materials  that  are  not 
available  for  public  disclosiue  before 
making  the  doounents  available  for 
inspection. 

In  the  notice  of  filing,  FDA  gave 
interested  parties  an  opportunity  to 
submit  comments  on  the  petitioner's 
environmental  assessment.  FDA 
received  no  comments  in  response  to 
that  notice. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  April  6, 1998,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
mmibered  objection  shall  specify  vrith 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  groimds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  doctunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21 CFR  Part  173 

Food  additives.  Incorporation  by 
reference. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  E^gs,  and  redelegated  to 
the  Directof,  Center  for  Food  ^ety  and 


Applied  Nutrition,  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authoritj:  21  U.S.C  321,  342.  348. 

2.  Section  173.325  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

1173.325    Aekttfled  eodlum  ehtortte 
solutions. 

(b)  The  additive  is  used  as  an 
antimicrobial  agent  in  poultry 
processing  water  as  a  .component  of  a 
carcass  spray  or  dip  solution  prior  to 
immersion  of  the  carcass  in  a  prechiller 
or  chiller  tank,  or  in  a  prechiller  or 
chiller  solution  in  accordance  with 
current  industry  practice  for  use  of 
poultry  process  water. 

(1)  When  used  in  a  carcass  spray  or 
dip  solution,  the  additive  is  used  at 
levels  that  result  in  sodiiun  chlorite 
concentrations  between  500  and  1,200 
parts  per  million  (ppm),  in  combination 
with  any  GRAS  acid  at  levels  sufficient 
to  achieve  a  solution  pH  of  2.5  to  2.9. 

(2)  When  used  in  a  prechiller  or 
chiller  tank,  the  additive  is  used  at 
levels  that  result  in  sodium  chlorite 
concentrations  between  50  and  150 
ppm,  in  combination  with  any  GRAS 
acid  at  levels  sufficient  to  achieve  a 
solution  pH  of  2.8  to  3.2. 

(c)  The  additive  is  used  as  an 
antimicrobial  agent  in  the  processing  of 
red  meat  as  a  component  of  a  carcass 
spray  in  accordance  with  ciurent 
industry  practice.  In  the  carcass  spray, 
the  additive  is  used  at  levels  that  result 
in  sodium  chlorite  concentrations 
between  500  and  1,200  parts  per  million 
(ppm)  in  combination  with  any  GRAS 
acid  at  levels  sufficient  to  achieve  a 
solution  pH  of  2.5  to  2.9. 

(d)  The  concentration  of  sodiimi 
chlorite  is  determined  by  a  method 
entitled  "Determination  of  Sodium 
Chlorite:  50  ppm  to  1500  ppm 
Concentration,"  September  13, 1995, 
developed  by  Alcide  Corp.,  Redmond, 
WA,  which  is  incorporated  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Copies  are  available  from 
the  Division  of  Petition  Control  (HFS- 
215),  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204-0001,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  200  C 
St.  SW.,  rm.  3321,  Washington,  DC 
20204-0001,  or  the  Office  of  the  Federal 


Register,  800  North  Capitol  St.  NW.. 
suite  700,  Washington,  DC. 

Dated:  February  27. 1998 
L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Fwxi  Safety 
and  Applied  Nutrition. 
(FR  Doc.  9»-5073  Filed  3-5-98;  8:45  am) 
SIUJNQ  OOOE  41t».«1-f 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  60 

[AQ  Order  Na  2144-08] 

Authorization  of  Federal  Law 
Enforcement  Offlcere  to  Request  the 
Issuance  of  a  Search  Warrant 

AQBUCY:  Department  of  Justice. 
action:  Final  rule. 

summary;  Rule  41(h)  of  the  Federal 
Rules  of  Criminal  Procedure  autborizes 
the  Attorney  General  to  designate 
categories  of  federal  law  enforcement 
officers  who  may  request  the  issuance  of 
search  warrants.  This  rule  adds  the 
Office  of  Inspector  General  of  the  United 
States  Postal  Service  to  the  list  of 
agencies  having  federal  law  enforcement 
officers  authorized  to  request  the 
issuance  of  search  warrants  pursuant  to 
Rule  41(h). 

EFFECTIVE  DATE:  March  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  D.  Hess,  Director,  or  Donald 
B.  Nicholson,  Attorney,  Office  of 
Enforcement  Operations,  Criminal 
Division,  Department  of  Justice, 
Washington,  D.C.  20530  (202-305-4023) 
(not  a  toll-free  number). 
SUPPLBNENTARY  INFORMATION:  Previous 
authorizations  by  the  Attorney  General 
imder  Rule  41(h)  were  made  by  Order 
No.  510-73  (38  FR  7244,  March  19, 
1973),  as  amended  by  Order  No.  521-73 
(38  FR  18389,  July  10,  1973),  Order  No. 
826-79  (44  FR  21785,  April  12, 1979), 
Order  No.  844-79  (44  FR  46459,  August 
8, 1979),  Order  No.  960-81  (46  FR 
52360,  October  27, 1981),  Order  No. 
987-82  (47  FR  39161,  September  7, 
1982),  Order  No.  1005-83  (48  FR  11450, 
March  18, 1983),  Order  No.  1026-83  (48 
FR  37376,  August  18, 1983),  Order  No. 
1137-86  (51  FR  22282,  June  19, 1986). 
Order  No.  1143-66  (51  FR  26878,  July 
28, 1986),  Order  No.  1188-87  (52  FR 
19137,  May  21, 1987),  Order  No.  1327- 
89  (54  FR  9430,  March  7, 1989),  Order 
No.  1344-89  (54  FR  20123,  May  10, 
1989),  and  Order  No.  2000-95  (60  FR 
62733,  December  7, 1995). 
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One  of  the  categories  of  federal  law 
enforcement  officers  authorized  to  seek 
the  issuance  of  search  warrants  is  "[a]ny 
person  who  has  been  authorized  to 
execute  search  warrants  by  the  head  of 
a  department,  bureau,  or  agency  (or  his 
delegate,  if  applicable)  pursuant  to  any 
statute  of  the  United  States."  See  28 
CTR  60.2(b}.  Section  3061(a)  of  Title  18. 
United  States  Code,  provides,  in 
pertinent  part: 

Postal  Inspectors  and  other  agents  of  the 
United  States  Postal  Service  designated  by 
the  Board  of  Governors  to  investigate 
criminal  matters  related  to  the  Postal  Service 
and  the  mails  may — 

(1)  Serve  warrants  and  subpoenas  issued 

under  the  authority  of  the  United  States; 
*  *  * 

The  Omnibus  Consolidated 
Appropriations  Act  for  Fiscal  Year  1997 
established  an  Office  of  hispector 
General  in  the  United  States  Postal 
Service  with  the  authority  to  conduct 
criminal  investigations  pursuant  to  the 
Inspector  General  Act  of  1978,  as 
amended.  See  PubUc  Law  104-208  div. 
A.  tit.  I,  sec.  101(f)  (Ut.  VI,  sec. 
662(b)(l)-(2)),  110  Stat.  3009-379 
(1996),  codified  at  5  U.S.C_A.  App.  3, 
section  8G(f)  (West  Supp.  1997).  This 
authority  had  previously  been  lodged  in 
the  Postal  Inspection  Service. 
Thereafter,  pursuant  to  Resolution  97-3 
(March  4, 1997),  the  Board  of  Governors 
of  the  United  States  Postal  Service  drew 
up  an  allocation  of  functions  between 
the  Postal  Inspection  Service  and  the 
Office  of  Inspector  General.  This 
resolution  provides,  in  pertinent  part: 

To  the  full  extent  necessary  to  enable  the 
Office  of  Inspector  General  properly  to 
perform  its  investigative  functions  consistent 
with  the  inspector  General  Act,  the 
Governors  authorize  the  Office  of  Inspector 
General  to  exercise,  concurrent  with  the 
Postal  Inspection  Service,  the  investigative 
functions,  (wwers,  and  duties  delegated  to 
the  Postal  Inspection  Service  under  authority 
of  *   •   •  18U.S.C.3061  *   *   V 

hi  accordance  with  18  U.S.C.  3061. 
Pub.  L.  104-208.  and  Resolution  97-3  of 
the  Board  of  Governors,  criminal 
investigators  of  the  Office  of  Inspector 
General  of  the  United  States  Postal 
Service  are  now  authorized  to  seek  the 
issuance  of  search  warrants  pursuant  to 
28  CFR  60.2(b).  Consequently,  the  Office 
of  Inspector  General  of  the  United  States 
Postal  Service  must  be  added  to  the  list 
of  agencies  set  forth  in  28  CFR  60.3. 

Because  the  material  contained  herein 
is  a  matter  of  Department  of  Justice 
practice  and  procedure,  the  provision  of 
the  Administrative  Procediu'e  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective  date 
is  inapplicable.  This  rule  has  been 


drafted  and  reviewed  in  accordance 
with  section  1(b)  of  Executive  Order 
12866.  This  rule  falls  within  a  category 
of  actions  that  the  Office  of  Management 
and  Budget  (0MB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  has  not 
been  reviewed  by  0MB. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Attorney  General  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  merely  adds  the  Office 
of  the  Inspector  General  of  the  United 
States  Postal  Service  to  the  Ust  of 
agencies  whose  officers  may  request 
search  warrants  in  conformity  with  the 
Postal  Service's  recent  allocation  of 
investigative  functions  within  the 
agency. 

This  rule  will  not  have  a  substantial 
direct  impact  upon  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 

List  of  Subjects  in  28  CFR  Part  60 

Law  enforcement  officers,  Search 
warrants. 

By  virtue  of  the  authority  vested  in 
me  by  Rule  41(h)  of  the  Federal  Rules 
of  Crintinal  Procedure,  part  60  of 
chapter  I  of  Title  28.  Code  of  Federal 
Regulations  is  hereby  amended  as 
follows: 

PART  W— AUTHORIZATION  OF 
FEDERAL  LAW  ENFORCEMENT 
OFRCERS  TO  REQUEST  THE 
ISSUANCE  OF  A  SEARCH  WARRANT 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  Rule  41(h),  Fed.  R.  Grim.  P  (18 
U.S.C.  appendix). 

2.  Section  60.3  is  amended  by  revising 
paragraph  (a)(8)  to  read  as  follows: 

§  60.3    Agencies  with  authorized 
personnel. 


(a)*  •   • 

(8)  U.S.  Postal  Service: 

Inspection  Service 

Office  of  Inspector  General 


JMI 


Dated:  March  2, 1998. 
Janet  Reno, 
Attorney  General. 
(FR  Doc.  98-5828  Filed  3-5-98;  8:45  am) 

BILUNO  CODE  4410-14-M 

DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28  CFR  Part  61 

AQ  Order  No.  2142-08 

National  Bivironmental  Policy  Act 
Categorical  Exclusions 

AGENCY:  Department  of  Justice. 
ACTION:  Interim  rule. 

SUMMARY:  The  Department  of  Justice  is 
adding  a  categorical  exclusion  for 
actions  by  the  Bureau  of  Prisons 
(Bureau).  This  new  categorical 
exclusion  is  for  actions  undertaken  by 
the  Bureau  that  normally  do  no  require 
the  preparation  of  either  an 
environmental  impact  statement  or  an 
environmental  assessment,  including 
contracts  for  halfway  houses, 
commimity  corrections  centers, 
comprehensive  sanction  centers, 
community  detention  centers,  or  other 
similar  facilities.  The  Bureau  will 
continue  to  determine  independently 
whether  the  preparation  of  an 
environmental  impact  statement  or  an 
environmental  assessment  is  required 
for  an  agency  action  not  otherwise 
covered  by  a  cat^orical  exclusion.  In 
addition,  when  a  proposed  agency 
action  that  could  be  classified  as  a 
categorical  exclusion  involves 
extraordinary  circumstances  that  may 
affect  the  enviromndbt,  the  Bureau  shall 
conduct  appropriate  environmental 
studies  to  determine  if  the  categorical 
exclusion  classification  is  proper. 
DATES:  Effective  March  6. 1998. 
Comments  must  be  submitted  by  May  5, 
1998. 

ADDRESSES:  Comments  must  be 
submitted  to  the  Rules  Unit,  Office  of 
General  Counsel,  Btireau  of  Prisons, 
HOLC  Room  754,  320  First  Sti«et,  NW., 
Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPP1.EMENTARY  INFORMATION:  The 
Department  of  Justice  is  noting  an 
amendment  to  the  internal  procedures 
developed  by  the  Bureau  that 
supplement  the  department-wide 
procedures  for  the  implementation  of 
the  National  Environmental  Policy  Act 
(NEPA).  Tliese  procedures  (28  CFR  part 
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61)  were  originally  published  at  46  PR 
7953  (Jan.  26, 1981). 

The  Bureau's  procedures  were 
included  as  Appendix  A  of  28  CFR  part 
61  for  informational  piirposes.  Section  9 
of  Appendix  A  identifies  actions  that 
noimally  do  not  require  the  preparation 
of  either  an  environmental  impact 
statement  or  an  environmental 
assessment.  This  amendment  adds  a 
new  paragraph  (3)  to  Section  9  in  order 
to  categorically  exclude  contracts  for 
certain  types  of  faciUties.  These 
categorically  excluded  actions  include 
contracts  for  halfway  houses, 
•community  corrections  centers, 
comprehensive  sanction  centers, 
community  detention  centers,  or  other 
similar  facilities.  Based  upon  the 
Bureau's  experience  in  imdertaking 
such  actions  in  the  past,  no  significant 
environmental  impacts  normally  occur 
as  a  result  of  such  contracts  and 
activities.  A  new  Section  12  is  also 
being  added  providing  that  if  a 
proposed  action  is  not  covered  by 
Sections  8  through  10  of  the  appendix, 
the  Bureau  of  Prisons  will 
independently  determine  whether  to 
prepare  either  an  environmental  impact 
statement  or  an  environmental 
assessment.  In  addition,  when  a 
proposed  action  that  could  be  classified 
as  a  categorical  exclusion  under  Section 
9  of  the  appendix  involves 
extraordinary  circumstances  that  may 
affect  the  environment,  the  Bureau  shall 
conduct  appropriate  environmental 
studies  to  determine  if  the  categorical 
exclusion  classification  is  proper  for 
that  proposed  action. 

As  the  Department  noted  when 
initially  promulgating  the  regulations, 
the  requirements  of  5  U.S.C.  553  do  not 
apply  to  the  publication  of  these 
internal  procedures.  The  provisions  of 
the  Department  of  Justice  and 
component  procedures  that  provide  for 
internal  management  of  NEPA  review 
are  exempt  imder  5  U.S.C.  553(a)(2). 
The  Department,  nevertheless,  is  issuing 
this  amendment  as  an  interim  rule  in 
order  to  afford  the  pubUc  an 
opportimity  to  comment. 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (0MB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  OMB.  After  review  of 
the  law  and  regulations,  the  Attorney 
General  herein  certifies  that  this 
amendment,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  because  it  pertains  to  the 
agency's  internal  management. 

This  rule  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Section  6  of  Executive 
Order  12612,  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

hiterested  persons  may  submit 
comments  on  this  amendment  in 
writing  to  the  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons,  320 
First  Street,  NW..  HOLC  Room  754. 
Washington,  DC  20534.  Comments 
received  during  the  comment  period 
will  be  considered  before  the  rule  is 
finalized;  comments  received  after  the 
deadline  will  be  considered  to  the 
extent  practicable.  All  comments 
received  remain  on  file  for  public 
inspection  at  the  above  address. 

List  of  Subiects  in  28  CFR  Part  61 

Environmental  impact  statements. 

Accordingly,  by  virtue  of  the 
authority  vested  in  the  Attorney  General 
by  law.  including  5  U.S.C.  301  and  28 
U.S.C.  509  and  510,  part  61  of  title  28 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  61— PROCEDURES  FOR 
IMPLEMENTING  THE  NATIONAL 
ENVIRONMENTAL  POLICY  ACT 

1.  The  authority  citation  for  28  CFR 
part  61  continues  to  read  as  follows: 

Authority:  28  U.S.C.  509,  510;  5  U.S.C. 
301;  Executive  Order  No.  11991. 

2.  Appendix  A  is  amended  by  adding 
a  new  paragraph  9.(3)  and  a  new  Section 
12  to  read  as  follows: 

Appendix  A — Bureau  of  Prisons — 
Procedures  Relating  to  the 
Implementation  of  the  National 
Environmental  Policy  Act 


(3)  Contracts  for  halfway  houses, 
community  corrections  centers, 
comprehensive  sanction  centers, 
community  detention  centers,  or  other 
similar  facilities. 
***** 

12.  Review. 

(1)  If  a  proposed  action  is  not  covered 
by  Sections  8  through  10  of  this 
appendix,  the  Bureau  of  Prisons  will 
independently  determine  whether  to 
prepare  either  an  environmental  impact 


statement  or  an  environmental 
assessment. 

(2)  When  a  proposed  action  that  could 
be  classified  as  a  categorical  exclusion 
under  Section  9  of  this  appendix 
involves  extraordinary  circumstances 
that  may  affect  the  environment,  the 
Bureau  shall  conduct  appropriate 
environmental  studies  to  determine  if 
the  categorical  exclusion  classification 
is  proper  for  that  proposed  action. 

Dated:  February  26, 1998. 
Janet  Reno, 
Attorney  General. 
(FR  Doc.  98-5791  Filed  3-5-98;  8:45  am) 

BILLING  COOE  4410-Ofr-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  2 
RIN  2900-AJ14 

Delegations  of  Authority— 
Decisionmaking  Regarding 
Discrimination 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  dociunent  amends 
regulations  of  the  Department  of 
Veterans  Affairs  (VA)  by  revising  the 
delegations  of  authority  concerning 
decisionmaking  regarding  complaints 
alleging  discrimination  on  grounds  of 
race,  color,  religion,  sex,  national  origin, 
age,  disability  or  reprisal.  The 
delegations  of  authority  are  set  forth  in 
the  regulatory  text  portion  of  this 
document  and  are  consistent  with  the 
provisions  of  the  "Veterans'  Benefits 
Act  of  1997"  (Public  Law  105-114). 
DATES:  Effective  Date:  March  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Klein,  Assistant  General  Counsel 
(024),  202-273-6380. 

SUPPLEMENTARY  INFORMATION:  This 
document  is  published  without  regard 
to  the  notice  and  conunent  and  effective 
date  provisions  of  5  U.S.C.  553  since  it 
relates  to  agency  management  and 
personnel. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
final  rule  would  affect  only  individuals. 
Accordingly,  pursuant  to  5  U.S.C. 
605(b),  this  final  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  §§  603  and  604. 


I 
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There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
final  rule. 

List  of  Subjectfrin  38  CFR  Part  2 

Authority  delegations  (Government 
agencies) 

Approved:  February  19, 1998. 
Togo  D.  Wait,  |r.. 
Acting  Secretary. 

For  the  reasons  stated  above,  38  CFR 
part  2  is  amended  as  set  forth  below. 

PART  2-OELEQATION8  OF 
AUTHORITY 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  USC  302;  38  U.S.C.  501,  512; 
44  U.S.C.  3702,  unless  otherwise  noted. 

2.  In  §  2.6,  paragraph  (e)(6)  is  revised 
to  read  as  follows: 

12.6    Secretary's  datagetlona  of  authority 
to  certain  oflleials  (38  U.a.C.  512). 


(e)  *  *  • 

(6)  This  section  sets  forth  delegations 
of  authority  concerning  dedsionmaking 
regarding  complaints  alleging 
employment  discrimination  on  grounds 
of  race,  color,  religion,  sex,  national 
origin,  age,  disability  or  reprisal  brought 
by  an  employee  of  the  Department  of 
Veterans  Affairs  or  an  applicant  for 
employment. 

(i)  Through  August  31, 1998,  the 
General  Coimsel,  Deputy  General 
Counsel,  Assistant  General  Counsel  of 
Professional  Staff  Group  IV,  Deputy 
Assistant  General  Coiuisel  of 
Professional  Staff  Group  IV,  the  Deputy 
Assistant  Secretary  for  Resolution 
Management,  Office  of  Resolution 
Management  District  Managers,  and 
Office  of  Resolution  Managmnent  Field 
Supervisory  Managers  are  delegated 
authority  to  make  procedural  decisions 
(decisions  to  dismiss  for  imtimeliness, 
for  failure  to  state  a  claim,  or  for  other 
procedural  grounds).  On  and  after 
September  1, 1998,  the  Deputy  Assistant 
Secretary  for  Resolution  Management, 
Office  of  Resolution  Management 
District  Managers,  and  Office  of 
Resolution  Management  Field 
Supervisory  Managers  are  delegated  the 
sole  authority  to  make  procedural 
decisions. 

(ii)  Through  February  18. 1998,  the 
General  Counsel,  Deputy  General 
Coimsel,  Assistant  General  Coimsel  of 
Professional  Staff  Group  IV,  and  the 
Deputy  Assistant  General  Counsel  of 
Professional  Staff  Group  IV  are 
delegated  authority  to  make  substantive 
decisions  (merit  decisions).  On  and  after 
February  19, 1998,  the  Director.  Office 


of  Employment  Discrimination 
Complaint  Adjudication  is  delegated  the 
sole  authority  to  make  substantive 
decisions. 

(iii)  Notwithstanding  other  provisions 
of  this  section,  a  complaint  alleging  that 
the  Secietary  or  the  Deputy  Secretary 
personally  made  a  decision  directly 
related  to  the  matters  in  dispute,  or  are 
otherwise  personally  involved  in  such 
matters,  will  be  referred  for  procedural 
and  substantive  decisionmaking  to  the 
Department  of  Defense  or  the 
Department  of  Justice  pursuant  to  a  cost- 
reimbuisable  agreement.  Referral  will 
not  be  made  when  the  action 
complained  of  relates  merely  to  routine 
ministerial  approval  of  selection 
recommendations  submitted  to  the 
Secretary  by  the  Under  Secretary  for 
Health,  the  Under  Secretary  for  Benefits, 
the  Director,  National  Cemetery  Service, 
assistant  secretaries,  or  staff  offices 
heads. 

(Authority:  38  U.S.C.  512;  Pub.  L  105-114) 
IFR  Doc.  98-5831  Filed  3-5-98;  8:45  am) 

BiLLMQ  OOOC  OTO-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN290»-AI77 

Compensation  for  Certain 
Undlagnosad  Illnesses 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule  the  provisions  of  an  interim 
final  rule  which  amended  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  regarding 
compensation  for  disabiUties  resulting 
from  undiagnosed  illnesses  suffered  by 
Persian  Gulf  Veterans.  This  amendment 
is  necessary  to  expand  the  period  within 
which  such  disabilities  must  become 
manifest  to  a  compensable  degree  in 
order  for  entitlement  for  compensation 
to  be  established.  The  intended  effect  of 
this  amendment  is  to  ensure  that 
veterans  with  compensable  disabilities 
due  to  undiagnosed  illnesses  that  may 
be  related  to  active  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  may  qualify 
for  benefits. 
DATES:  Effective  Date:  March  6. 1998. 

Appbcability  Date:  November  2. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset.  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 


JMI 


Vermont  Avenue,  NW,  Washington,  DC 
20420.  telephone  (202)  273-7230. 

SUPPt^MENTARY  INFORMATION:  In 
response  to  the  needs  and  concerns  of 
Persian  Gulf  veterans,  Congress  enacted 
the  "Persian  Gulf  War  Veterans'  Benefits 
Act."  Title  I  of  the  "Veterans'  Benefits 
Improvements  Act  of  1994,"  Pub.  L. 
103-446.  That  statute  added  a  new 
section  1117  to  Title  38,  United  States 
Code,  authorizing  the  Secretary  of 
Veterans  Affairs  to  compensate  any 
Persian  Gulf  veteran  suffering  from 
chronic  disalnlity  resulting  from  an 
undiagnosed  illness  or  combination  of 
undiagnosed  illnesses  that  became 
manifest  either  during  active  duty  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  or  to  a 
degree  of  ten  percent  or  more  within  a 
presumptive  period,  as  determined  by 
the  Secretary,  following  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War.  The  statute 
specified  that  in  establishing  a 
presiunptive  period  the  Secretary 
should  review  any  credible  scientific  or 
medical  evidence,  the  historical 
treatment  afforded  other  diseases  for 
which  service  connection  is  presiuned, 
and  other  pertinent  circumstances 
regarding  ttie  experience  of  Persian  Gulf 
veterans. 

In  the  Fedenl  Register  of  February  3, 
1995,  VA  published  a  final  rule  adding 
a  new  §  3.317  to  title  38,  Code  of  Federal 
Regulations  to  establish  the  regulatory 
framework  necessary  for  the  Secretary  to 
pay  compensation  under  the  authority 
granted  by  the  Persian  Gulf  War 
Veterans'  Benefits  Act  (See  60  FR  6660- 
6666).  As  part  of  that  rulemaking,  VA, 
having  determined  that  there  was  little 
or  no  scientific  or  medical  evidence  at 
that  time  that  would  be  useful  in 
determining  an  appropriate  presumptive 
period,  established  a  two-year-post- 
Gulf-service  presiumptive  period  based 
on  the  historical  treatment  of  disabilities 
for  which  manifestation  periods  had 
been  established  and  pertinent 
circumstances  regarding  the  exp>eriences 
of  Persian  Gulf  veterans  as  they  were 
then  known. 

In  the  Federal  Register  of  A{Hil  29, 
1997,  VA  published  an  interim  rule 
with  a  request  for  comments  that 
revised  the  presumptive  period  for 
disabilities  due  to  imdiagnosed  illnesses 
suffered  by  Persian  Gulf  veterans.  As 
revised,  the  presumptive  period 
encompasses  any  such  disability  that 
becomes  manifest  to  a  compensable 
degree  through  the  year  2001  (See  62  FR 
23138-23139).  Interested  persons  were 
invited  to  submit  written  comments 
concerning  the  interim  rule  on  or  before 
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June  30, 1997.  VA  received  one 
comment  from  a  concerned  individual. 

The  commenter  stated  that  the 
extension  of  the  presumptive  period  for 
disabilities  due  to  undiagnosed  illnesses 
is  inconsistent  with  the  Secretary's 
responsibilities  under  the  law. 

Section  103(1)  of  Pub.  L.  103-446 
establishes  that  the  first  purpose  of  the 
legislation  is  to  provide  compensation 
to  Persian  Gulf  War  veterans  who  suffer 
disabilities  resulting  from  illnesses  that 
cannot  now  be  diagnosed  or  defined, 
and  for  which  other  causes  caimot  be 
identified.  The  Secretary  determined 
that  in  order  to  accomplish  this  purpose 
it  was  necessary  to  extend  the 
presiunptive  period.  That  action  clearly 
was  consistent  with  his  responsibilities 
under  the  law  and  we  make  no  change 
based  on  this  comment. 

The  commenter  stated  that  it  is  imfair 
to  make  a  decision  to  extend  the 
presiunptive  period  without  supporting 
data  regarding  the  latency  period  of  the 
illnesses  at  issue. 

Pub.  L.  103-446  requires  the  Secretary 
to  prescribe  the  period  of  time  following 
Persian  Gulf  War  service  appropriate  for 
the  presumption  of  service  connection 
for  disabilities  due  to  undiagnosed 
illnesses  after  reviewing,  among  other 
things,  any  available  credible  medical  or 
scientific  evidence. 

Despite  a  broad  federal  research  effort, 
there  is  still  insufficient  data  about  the 
nature  and  causes  of  the  undiagnosed 
illnesses  to  establish  a  specific  latency 
period.  What  is  clear,  however,  is  that 
a  two-year  presumptive  period 
prevented  VA  from  compensating 
certain  veterans  with  disabiUties  due  to 
imdiagnosed  illnesses  that  may  have 
resulted  from  their  service  in  the 
Persian  Gulf  War.  The  Secretary 
therefore  decided  to  extend  the 
presimiptive  period  until  a  time  when  it 
is  reasonable  to  anticipate  that  the 
results  of  ongoing  research  may  have 
shed  enough  light  on  these  issues  to 
guide  future  policies.  For  these  reasons, 
we  make  no  change  based  on  this 
comment. 

This  commenter  also  stated  that  the 
extension  of  the  presumptive  period  for 
disabilities  due  to  undiagnosed  illnesses 
is  imfair  since  we  are  still  within  the 
Persian  Gulf  War  time  period  and 
veterans  will,  therefore,  have 
significantly  different  presiunptive 
periods. 

Once  it  became  clear  that  a  significant 
number  of  veterans  were  developing 
disabilities  due  to  imdiagnosed  illnesses 
more  than  two  years  after  the  date  that 
they  last  served  in  the  Persian  Gulf,  the 
Secretary  determined  that  the  most 
equitable  way  to  address  this  issue  was 
to  extend  the  presumptive  period  in 


such  a  manner  that  no  Persian  Gulf 
veterans  with  quaUfying  disabiUties 
would  be  denied  compensation.  If  the 
results  of  ongoing  research  eventually 
identify  a  latency  period,  VA  will  revise 
the  presumptive  period  accordingly.  In 
the  meantime,  no  one  should  be  denied 
benefits  unfairly  because  of  a 
presumptive  period  that,  based  on  VA's 
experience  with  claims  from  Persian 
Gulf  veterans,  is  too  short.  The 
department,  therefore,  makes  no  change 
based  on  this  comment. 

Based  on  the  rationale  set  forth  in  the 
interim  final  rule  and  this  dociunent, 
the  interim  final  rule  amending  38  CFR 
part  3  which  was  pubUshed  at  62  FR 
23138  on  April  29, 1997,  is  adopted  as 
a  final  rule  without  change. 

Approved:  February  27, 1998. 
Togo  D.  West,  Jr., 

Acting  Secretary. 

[FR  Doc  98-5S41  Filed  3-5-98;  8:45  am] 

BIUJNO  000Eni»«-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN290fr-AH68 

Treatment  of  Rasaarch-Relatad  Injuries 
to  Human  Subjects 

AQENCY:  Department  of  Veterans  Affeirs. 
ACTION:  Final  rule. 

SUMMARY;  This  final  rule  amends  the 
Etepartment  of  Veterans  Affairs  (VA) 
medical  regulations  to  provide  (or  to 
pay  for  the  provision  oO  necessary 
medical  treatment  to  certain  human 
subjects  injured  as  a  result  of 
participation  in  VA  research.  Under  the 
final  rule  all  participants  in  research 
approved  by  a  VA  Research  and 
Development  Committee  (regardless  of 
source  of  funding),  and  conducted 
under  the  supervision  of  one  or  more 
VA  employees,  are  eligible  for  treatment 
unless  injuries  are  due  to 
noncompliance  by  a  research  subject 
with  study  procedures.  VA  will  provide 
medical  care  in  those  circumstances 
where  VA  has  some  responsibility  for 
the  need  for  medical  care. 
DATES:  Effective  Date:  April  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Thomas,  Office  of  Research  and 
Development  (12B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420,  (202)  273- 
8284. 
SUPPLEMENTARY  INFORMATION:  In  a 

document  published  in  the  Federal 
Register  on  September  9, 1996  (61  FR 
47469),  VA  proposed  to  provide  (or  to 


pay  for  the  provision  of)  necessary 
medical  treatment  to  certain  human 
subjects  injured  as  a  result  of 
participation  in  VA  research.  Based  on 
the  rationale  set  forth  in  the  proposed 
rule  and  in  this  final  rule,  the  provisions 
of  the  proposed  rule  are  adopted  as  a 
final  rule  with  changes  discussed  in  this 
document. 

VA  requested  comments  to  be 
submitted  on  or  before  November  8, 
1996.  Comments  were  received  from  six 
sources.  These  comments  are  discussed 
below. 

One  commenter  suggested  that  VA  set 
forth  the  text  of  this  final  rule  in  a  place 
in  38  CFR  other  than  part  16.  Part  16 
consists  of  common  rules  applicable  to 
a  number  of  agencies.  It  was  asserted 
that  the  provisions  of  the  proposed  rule 
are  different  because  they  are  unique  to 
VA.  We  agree  with  the  suggestion  and 
have  included  the  text  of  the  final  rule 
in  38  CFR  part  17. 

Proposed  §  16.125  (renumbered  in  the 
final  rule  as  §  17.85)  provided,  in  part, 
that  VA  medical  fecihties  shall  provide 
necessary  medical  treatment  to  research 
subjects  who  are  injured  as  a  result  of 
participation  in  a  research  project 
approved  by  a  VA  Research  and 
Eievelopment  Committee  and  conducted 
by  VA  employees.  One  conunenter 
asserted  that  the  term  "VA  employee" 
should  be  narrowly  construed  and  noted 
that  this  would  lessen  the  amoimt  of 
treatment  that  would  need  to  be 
provided  by  VA.  Another  commenter 
asserted  that  medical  treatment  should 
be  provided  for  injured  subjects  even  if 
non-VA  employees  conducted  the 
research.  We  believe  VA  should  provide 
medical  treatment  to  injured  research 
subjects  when  individuals  acting  within 
their  appointment  as  VA  employees 
have  supervisory  responsibility  over  the 
conduct  of  the  research.  Consistent  with 
this  principle,  the  regulations  are 
clarified  to  state  that  research  subjects 
are  eligible  for  medical  treatment  if 
injured  during  research  conducted 
under  the  supervision  of  one  or  more 
VA  employees.  Further,  to  avoid 
confusion  regarding  who  would  be 
considered  a  VA  employee,  we  have 
included  in  the  final  rule  a  definition  of 
"employee,"  which  provides  that "  'VA 
employee'  means  any  person  acting 
within  an  appointment  by  VA  as  an 
officer  or  employee." 

Also,  the  proposed  rule  excluded  the 
provision  of  medical  treatment  by  VA 
for  subjects  injured  as  a  result  of 
research  conducted  for  VA  under  a 
contract  with  a  non-VA  institution.  One 
commenter  ai^ed  against  this 
exclusion.  VA  has  retained  the 
exclusion.  The  obligation  to  provide 
treatment  under  such  circumstances 
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should  rest  with  the  contractor  rather 
than  VA  because  the  contractor  would 
have  control  over  the  actions  of 
individuals  involved  in  the  research. 
Also,  VA  has  clarified  the  exclusion  to 
state  that  the  exclusion  covers  contracts 
with  individuals  as  well  as  non-VA 
institutions.  The  exclusion  was 
intended  to  cover  all  contract  research 
conducted  by  non-VA  employees 
whether  the  contract  was  with  an 
individual  or  an  institution. 

The  law  directs  VA  to  conduct  a 
program  of  medical  research  in 
connection  with  caring  for  veterans.  38 
U.S.C.  7303.  VA  includes  nonveterans 
in  VA  research  projects  if  there  are  not 
enough  suitable  veteran-patients  and 
cares  for  them  in  VA  hospitals  as  part 
of  the  research.  38  CFR  17.45  (1996). 
This  final  rule  further  implements 
§  7303  to  specify  when  and  how  VA 
gives  free  medical  treatment  to  research 
subjects  if  their  participation  in  the 
research  adversely  affects  their  health. 

Congress  gives  money  to  VA  in 
appropriation  accounts  and  restricts 
how  VA  may  use  the  money  in  these 
accounts.  VA  p^s  for  medical  care  and 
research  out  of  different  appropriation 
accounts.  The  law  requires  that,  if  VA 
medical  care  funds  pay  for  the  care  of 
research  subjects  who  are  not  otherwise 
eligible  for  VA  care,  VA  research 
appropriation  must  reimbiu«e  VA 
medical  c  je  appropriation.  38  CFR 
17.101(g). 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.SiC.  601-612.  This  rule 
concerns  individuals.  It  does  not  make 
changes  applicable  to  small  entities. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  §§  603-604. 

There  is  no  Catalogue  of  Federal 
Domestic  Assistance  Program  Number. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procediue.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health,  Drug 
abuse.  Foreign  relations.  Government 
contracts,  Grant  programs-health.  Grant 
programs-veterans,  Health  care,  Health 
facilities.  Health  professions.  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs, 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements, 
Scholarships  and  fellowships,  Travel 
and  transportation  expenses.  Veterans. 


Approved;  February  26, 1998. 
Togo  D.  Wtrt,  Jr., 
Acting  Secretary. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  amended  as 
set  forth  below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authoritjr:  38  U.S.C.  501, 1721,  unless 
Otherwise  noted. 

2.  Section  17.85  and  an  undesignated 
center  heading  are  added  to  read  as 
follows: 

Re8earch4lelated  Injuries 

S 1 7.85   TiMtment  of  research-related 
Injuries  to  human  sui>ieets. 

(a)  VA  medical  facilities  shall  provide 
necessary  medical  treatment  to  a 
research  subject  injured  as  a  result  of 
participation  in  a  research  project 
approved  by  a  VA  Research  and 
Envelopment  Committee  and  conducted 
imder  the  supervision  of  one  or  more 
VA  empla;yees.  This  section  does  not 
apply  to: 

(1)  Treatment  for  injuries  due  to 
noncomphnnce  by  a  subject  vtrith  study 
procedures,  or 

(2)  Research  conducted  for  VA  under 
a  contract  with  an  individual  or  a  non- 
VA  institution. 

Note  to  §17.85(a)(l)  and  (a)(2):  Veterans 
who  are  injured  as  a  result  of  participation 
in  such  resaarch  may  be  eligible  for  care  from 
VA  under  other  provisions  of  this  part. 

(b)  Except  in  the  following  situations, 
care  for  VA  research  subjects  under  this 
section  shall  be  provided  in  VA  medical 
facilities. 

(1)  If  VA  medical  facilities  are  not 
capable  of  furnishing  economical  care  or 
are  not  capable  of  furnishing  the  care  or 
services  required,  VA  medical  facility 
directors  shall  contract  for  the  needed 
care. 

(2)  If  inpatient  care  must  be  provided 
to  a  non-veteran  under  this  section,  VA 
medical  facility  directors  may  contract 
for  such  care. 

(3)  If  a  research  subject  needs 
treatment  in  a  medical  emergency  for  a 
condition  covered  by  this  section,  VA 
medical  facility  directors  shall  provide 
reasonable  reimbursement  for  the 
emergency  treatment  in  a  non-VA 
facility. 

(c)  For  purposes  of  this  section,  "VA 
employee"  means  any  person  appointed 
by  VA  as  an  officer  or  employee  and 
acting  within  the  scope  of  his  or  her 
appointment  (VA  appoints  officers  and 
employees  under  title  5  and  title  38  of 
the  United  States  Code). 


(Authority:  38  U.S.C.  501,  7303) 

[FR  Doc.  98-5140  Filed  3-5-98;  8:45  am] 
BILUNQ  OOOE  nW-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264  and  265 

[FRL-6973-3] 

Projact  XL  SIta-apaclfic  Rulamaking  for 
OSi  Spaclaltles,  Inc.,  Sistaravllla.  WV 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  The  EPA  is  implementing  a 
project  imder  the  Project  XL  program  for 
the  OSi  Specialties,  Inc.  plant,  a  wholly 
owned  subsidiary  of  Witco  Corporation, 
located  near  Sistersville,  West  Virginia 
(the  "Sistersville  Plant").  The  terms  of 
the  XL  project  are  defined  in  a  Final 
Project  Agreement  ("FPA")  which  was 
made  available  for  public  review  and 
comment.  See  62  FR  34748,  Jime  27, 
1997.  Following  a  review  of  the  public 
comments,  the  FPA  was  signed  by 
delegates  bom  the  EPA,  the  West 
Virginia  Division  of  Environmental 
Protection  ("WVDEP")  and  Witco 
Corporation  on  October  17, 1997.  The 
EPA  is  today  publishing  a  direct  final 
rule,  applicable  only  to  the  Sistersville 
Plant,  to  facilitate  implementation  of  the 
XL  project. 

Today's  action  is  a  site-specific 
regulatory  deferral  fit)m  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
organic  air  emission  standards, 
commonly  known  as  RCRA  Subpart  CC. 
The  applicability  of  this  site-specific 
deferral  is  limited  to  two  existing 
hazardous  waste  siirface 
impoundments,  and  is  conditioned  on 
the  Sistersville  Plant's  compliance  with 
air  emission  and  waste  management 
requirements  that  have  been  developed 
under  this  XL  project.  The  air  emission 
and  waste  management  requirements 
are  set  forth  in  today's  rulemaking. 
Today's  action  is  intended  to  provide 
site-specific  regulatory  changes  to 
implement  this  XL  project.  "ITie  agency 
expects  this  XL  project  to  result  in 
superior  environmental  performance  at 
the  Sistersville  Plant,  while  deferring 
significant  capital  expenditures,  and 
thus  providing  cost  savings  for  the 
Sistersville  Plant. 

DATES:  This  direct  final  rule  is  effective 
on  April  1, 1998,  imless  relevant 
adverse  comments  are  received  by 
March  27, 1908.  If  such  comments  are 
received,  EPA  will  publish  timely  notice 
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in  the  Federal  Register  withdrawing 
this  rule. 

Comments:  Public  comments  on  this 
rulemaking  will  be  accepted  until  April 
1, 1998. 

Public  Hearing:  A  public  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
verbal  presentation  of  data,  views,  or 
arguments  concerning  this  site-specific 
rule  to  implement  the  Sistersville 
Plant's  XL  project.  If  anyone  contacts 
the  EPA  requesting  to  speak  at  a  public 
hearing  by  March  16, 1998,  a  public 
hearing  will  be  held  on  March  20, 1998. 
addresses: 

Request  to  Speak  at  Hearing:  Persons 
wishing  to  make  a  verbal  presentation 
must  contact  Mr.  Tad  Rad^ski  at  U.S. 
EPA  Region  3.  Mr.  Tad  Radzinski  may 
be  contacted  at  the  following:  U.S. 
Environmental  Protection  Agency, 
Region  3  (3WC11),  841  Chestnut  Street. 
Philadelphia,  PA,  19107-4431,  (215) 
566-2394. 

Comments:  Written  comments  should 
be  mailed  to  the  RCRA  Information 
Center  Docket  Clerk  (5305W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
Please  send  an  original  and  two  copies 
of  all  comments,  and  refer  to  Docket 
Number  F-98-MCCP-FFFFF. 

Docket:  A  docket  containing 
supporting  information  used  in 
developing  this  direct  final  rule  is 
available  for  pubhc  inspection  and 
copying  at  the  EPA's  docket  office 
located  at  Crystal  Gateway,  1235 
Jefferson  Davis  Highway,  First  Floor, 
ArUngton,  Virginia.  The  public  is 
encouraged  to  phone  in  advance  to 
review  docket  materials.  Appointments 
can  be  scheduled  by  phoning  the  Docket 
Office  at  (703)  603-9230.  Refer  to  RCRA 
docket  number  F-98-MCCP-FFFFF. 

A  dupUcate  copy  of  the  docket  is 
available  for  inspection  and  copying  at 
U.S.  EPA,  Region  3,  841  Chestnut  Street, 
Philadelphia,  PA,  19107-4431,  during 
normal  business  hours.  Persons  wishing 
to  view  the  duplicate  docket  at  the 
Philadelphia  location  are  encouraged  to 
contact  Mr.  Tad  Radzinski  in  advance, 
by  telephoning  (215)  566-2394. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tad  Radzinski,  U.S.  Environmental 
Protection  Agency,  Region  3  (3WC11); 
Waste  Chemical  Management  Division, 
841  Chestnut  Street,  Philadelphia,  PA, 
19107-4431,  (215)  566-2394. 
SUPPLEMENTARY  INFORMATION:  In  the 

proposed  rules  section  of  today's 
Federal  Register.  EPA  is  proposing  and 
soUdting  comments  on  this  rulemaking. 
In  the  event  that  no  relevant  adverse 
comments  are  received  by  the  close  of 
the  pubUc  comment  period,  this  action 
will  become  effective  on  April  1, 1998. 


This  rule  will  become  effective  without 
further  notice  imless  the  Agency 
receives  relevant  adverse  comment 
within  21  days  of  today's  action.  Should 
the  Agency  receive  such  comments,  it 
will  publish  a  notice  document 
withdrawing  this  direct  final  rule.  The 
EPA  would  then  publish  responses  to 
such  comments  in  a  subsequent  final 
rule,  based  on  the  related  action  in  the 
proposed  rules  section  of  today's 
Federal  Register.  No  additional 
opportimity  for  public  comment  will  be 
provided.  Unless  this  direct  final  rule  is 
withdrawn,  no  further  rulemakings  will 
be  published  for  this  action. 

Outline 

The  information  presented  in  this 
preamble  is  organiziad  as  follows: 

I.  Authority 
n.  Background 

A.  Overview  of  Project  XL 

B.  Overview  of  the  OSi  Sistersville  Plant 
XL  Project 

1.  Introduction 

2.  OSi  Sistersville  Plant  XL  Project 
Description  and  Environmental  Benefits 

3.  Economic  Benefits 

4.  Stakeholder  Involvement 

5.  Regulatory  Implementation  Approach 

6.  Project  Duration  and  Completion 
m.  Regulatory  Requirements  and 

Performance  Standards 

A.  Capper  Control  Requirements 

B.  Methanol  Recovery  Operation 
C  Waste  Minimization  &  Pollution 

Prevention  Study 
IV.  Additional  Information 

A.  Public  Hearing 

B.  Executive  Order  12866 
C  Regulatory  Flexibility 

D.  Paperwork  Reduction  Act 

E.  Uiifunded  Mandates  Refoim  Act 

F.  April  1, 1998  Effective  Date 

L  Authority 

This  regulation  is  being  published 
under  the  authority  of  sections  1006, 
2002,  3001-3007,  3010.  and  7004  of  the 
SoUd  Waste  Disposal  Act  of  1970,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  amended  (42 
U.S.C.  6905,  6912,  6921-6927, 6930, 
and  6974). 

n.  Background 

A.  Overview  of  Project  XL 

This  site-specific  regulation  will 
implement  a  project  developed  under 
Project  XL,  an  EPA  initiative  to  allow 
regulated  entities  to  achieve  better 
environmental  results  at  less  cost. 
Project  XL — "excellence  and 
Leadership" —  was  annotmced  on 
March  16, 1995.  as  a  central  part  of  the 
National  Performance  Review  and  the 
EPA's  effort  to  reinvent  environmental 
protection.  See  60  FR  27282  (May  23, 
1995).  Project  XL  provides  a  limited 
number  of  private  and  public  regulated 
entities  an  opportimity  to  develop  their 


own  pilot  projects  to  provide  regulatory 
flexibility  that  will  result  in 
environmental  protection  that  is 
su]}erior  to  what  would  be  achieved 
through  compliance  with  current  and 
reasonably  anticipated  future 
regulations.  These  efforts  are  crucial  to 
the  Agency's  abiUty  to  test  new 
regulatory  strategies  that  reduce 
regulatory  burden  and  promote 
economic  growth  while  achieving  better 
environmental  and  pubUc  health 
protection.  The  Agency  intends  to 
evaluate  the  results  of  this  and  other 
Project  XL  projects  to  determine  which 
specific  elements  of  the  project(s),  if 
any,  should  be  more  broadly  applied  to 
other  regulated  entities  for  the  Iwnefit  of 
both  the  economyand  the  envirotunent. 

Under  Project  XL,  participants  in  four 
categories — facilities,  industry  sectors, 
governmental  agencies  and 
communities — are  offered  the  flexibihty 
to  develop  common  sense,  cost-effective 
strategies  that  will  replace  or  modify 
spednc  regulatory  requirements,  on  the 
condition  that  they  produce  and 
demonstrate  superior  environmental 
performance.  To  participate  in  Project 
XL.  applicants  must  develop  alternative 
pollution  reduction  strategies  pursuant 
to  eight  criteria:  superior  environmental 
performance;  cost  savings  and 
paperwork  reduction;  local  stakeholder 
involvement  and  support;  test  of  an 
innovative  strategy;  transferability; 
feasibiUty;  identification  of  monitoring, 
reporting  and  evaluation  methods;  and 
avoidance  of  shifting  risk  burden.  They 
must  have  full  support  of  afiiacted 
Federal,  state  and  tribal  agencies  to  be 
selected. 

For  more  information  about  the  XL 
criteria,  readers  should  refer  to  the  two 
descriptive  documents  pubUshed  in  the 
Federal  Register  (60  FR  27282,  May  23. 
1995  and  62  FR  19872.  April  23. 1997), 
and  the  December  1, 1995  "Principles 
for  Development  of  Project  XL  Final 
Project  Agreements"  doctunent.  For 
further  discussion  as  to  how  the 
Sistersville  Plant  XL  project  addresses 
the  XL  criteria,  readers  should  refer  to 
the  notice  of  availability  for  this  XL 
project  (62  FR  34748,  June  27, 1997)  and 
the  related  documents  that  were  noticed 
by  that  Federal  Register  action.  Each  of 
these  documents  is  available  fix}m  the 
docket  for  this  action  (see  ADDRESSES 
section  of  today's  preamble). 

The  XL  pro-am  is  intended  to  allow 
the  EPA  to  experiment  with  imtried, 
potentially  promising  regulatory 
approaches,  both  to  assess  whedier  they 
provide  benefits  at  the  specific  fedUty 
affected,  and  whether  they  should  be 
considered  for  wider  application.  Such 
pilot  projects  allow  the  EPA  to  proceed 
more  quickly  than  would  be  possible 
when  imdertaking  changes  on  a 


JMI 


I 

11126 Federal  Register /Vol.  63,  No.  44 /Friday.  March  6.  1998 /Rules  and  Regulations 


nationwide  basis.  As  part  of  this 
experimentation,  the  EPA  may  try  out 
approaches  or  legal  interpretations  that 
depart  from  or  are  even  inconsistent 
with  longstanding  Agency  practice,  so 
long  as  those  interpretations  are  within 
the  broad  range  of  discretion  enjoyed  by 
the  Agency  in  interpreting  statutes  that 
it  implements.  The  EPA  may  also 
modify  rules,  on  a  site-specific  basis, 
that  represent  one  of  several  possible 
poUcy  approaches  within  a  more 
general  statutory  directive,  so  long  as 
the  alternative  being  used  is  permissible 
under  the  statute. 

Adoption  of  such  alternative 
approaches  or  interpretations  in  the 
context  of  a  given  XL  project  does  not. 
however,  signal  the  EPA's  willingness  to 
adopt  that  interpretation  as  a  general 
matter,  or  even  in  the  context  of  other 
XL  projects.  It  would  be  inconsistent 
with  the  forward-looking  nature  of  these 
pilot  projects  to  adopt  such  innovative 
approaches  prematurely  on  a 
widespread  basis  without  first 
determining  whether  or  not  they  are 
viable  in  practice  and  successful  in  the 
particular  projects  that  embody  them. 
Furthermore,  as  EPA  indicated  in 
announcing  the  XL  program,  the  Agency 
expects  to  adopt  only  a  limited  number 
of  carefully  selected  projects.  These 
pilot  projects  are  not  intended  to  be  a 
means  for  piecemeal  revision  of  entire 
programs.  Depending  on  the  results  in 
these  projects,  EPA  may  or  may  not  be 
willing  to  consider  adopting  the 
alternative  interpretation  again,  either 
generally  or  for  other  specific  facilities. 

The  EPA  believes  that  adopting 
alternative  policy  approaches  and 
interpretations,  on  a  limited,  site- 
specific  basis  and  in  connection  with  a 
carefully  selected  pilot  project,  is 
consistent  with  the  expectations  of 
Congress  about  EPA's  role  in 
implementing  the  environmental 
statutes  (so  long  as  the  Agency  acts 
within  the  discretion  allowed  by  the 
statute).  Congress*  recognition  that  there 
is  a  need  for  experimentation  and 
research,  as  well  as  ongoing  re- 
evaluation  of  environmental  programs, 
is  reflected  in  a  variety  of  statutory 
provisions,  such  as  section  8001  of 
RCRA. 

B.  Overview  of  the  OSi  Sistersville  Plant 
XL  Project 

1.  Introduction 

The  EPA  is  today  publishing  a 
temporary  deferral  of  RCRA  Subpart  CC 
applicable  to  the  Sistersville  Plant,  to 
implement  key  provisions  of  this  Project 
XL  initiative.  Today's  site-specific 
temporary  deferral  supports  a  Project  XL 
FPA  that  has  been  developed  by  the  OSi 


Sistersville  Plant  XL  stakeholder  group. 
This  group  consisted  of  representatives 
from  the  Sistersville  Plant,  EPA, 
WVDEP,  and  the  community  around  the 
Sistersville  Plant.  Environmental 
organizations  were  encouraged  to 
participate  in  the  stakeholder  process; 
in  response,  a  representative  from  the 
Natural  Resources  Defense  Council 
(NRDC)  participated  in  and  provided 
valuable  input  to  the  development  of 
this  XL  Project  and  the  FPA. 

The  FPA  is  available  for  review  in  the 
docket  for  today's  action  and  also  is 
available  on  the  world  wide  web  at 
http://www.epa.gov/ProjectXL.  A 
Federal  Register  document  was 
published  June  27,  1997  at  62  FR  34748 
to  notify  the  public  of  the  details  of  this 
XL  project  and  to  solicit  comments  on 
the  specific  provisions  of  the  FPA, 
which  embodies  the  Agency's  intent  to 
implement  this  project.  The  FPA 
addresses  the  eight  Project  XL  criteria, 
and  the  expectation  of  the  Agency  that 
this  XL  project  will  meet  those  criteria. 
Those  criteria  are:  (1)  Environmental 
performance  superior  to  what  would  be 
achieved  through  compliance  with 
current  and  reasonably  anticipated 
future  regulations;  (2)  cost  savings  or 
economic  opportunity,  and/or  decreased 
paperwork  burden;  (3)  stakeholder 
support;  (4)  test  of  innovative  strategies 
for  achieving  environmental  results;  (5) 
approaches  that  could  be  evaluated  for 
future  broader  application;  (6)  technical 
and  administrative  feasibility;  (7) 
mechanisms  for  monitoring,  reporting, 
and  evaluation;  and  (8)  consistency  with 
Executive  Order  12898  on 
Environmental  Justice  (avoidance  of 
shifting  of  risk  burden).  The  FPA 
specifically  addresses  the  manner  in 
which  the  project  is  expected  to 
produce,  measure,  monitor,  report,  and 
demonstrate  superior  environmental 
benefits. 

2.  OSi  Sistersville  Plant  XL  Project 
Description  and  Environmental  Benefits 

The  Sistersville  Plant  is  a  specialty 
chemical  manufacturer  of  silicone 
products  and  is  located  near  Sistersville, 
West  Virginia  along  the  east  side  of  the 
Ohio  River.  The  Sistersville  plant 
produces  a  family  of  man-made  organo- 
silicone  chemicals  which  are  used  in 
industry  and  homes  throughout  the 
world.  The  organo-silicones  have 
applications  in  electronic  equipment; 
aircraft,  missile,  and  space  technology; 
appliance,  automotive  and  metal 
working  production;  textile,  paper, 
plastics,  and  glass  fabrication;  rubber 
products;  paint,  polish,  and  cosmetics; 
food  processing  and  preparation; 
building  and  highway  construction  and 


maintenance;  and  chemical  reactions 
and  processes. 

For  this  XL  Project,  the  Sistersville 
Plant  will  install  an  incinerator  and 
route  the  process  vents  from  its 
polyether  methyl  capper  ("capper")  unit 
to  that  incinerator  for  control  of  organic 
air  emissions.  The  Sistersville  Plant 
expects  to  begin  implementing  these 
organic  air  onission  controls  by  April  of 
1998.  There  are  no  currently-appUcable 
regulations  that  require  the  Sistersville 
Plant  to  install  this  incinerator  or  to 
control  the  organic  emissions  from  the 
capper  unit.  TTie  EPA  anticipates  that 
these  controls  will  be  required  for  the 
Sistersville  Plant  under  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  for  the  source  category 
Miscellaneous  Organic  Chemical 
Production  and  Processes  ("MON"), 
scheduled  to  be  published  under  the 
authority  of  Section  112  of  the  Clean  Air 
Act  ("CAA").  The  MON  is  currently 
scheduled  to  be  published  as  a  final 
rulemaking  in  November  of  2000,  with 
air  emission  controls  expected  to  be 
required  approximately  three  years 
later.  Under  this  XL  project,  the 
Sistersville  Plant  will  install  and 
operate  organic  air  emission  controls  on 
the  capper  unit  approximately  five  years 
earlier  than  EPA  expects  the  controls  to 
be  required  by  the  MON.  Based  on 
current  production  levels,  the 
Sistersville  Plant  estimates  these 
incinerator  vent  controls  will  reduce  the 
facility's  organic  air  emissions  by  about 
309,000  pounds  per  year. 

The  Sistersville  Plant  will  also 
recover  and  reuse  an  estimated  500,000 
pounds  per  year  of  methanol  that  would 
otherwise  be  disposed  of  through  the 
on-site  wastewater  treatment  system, 
and  will  reduce  approximately  50,000 
pounds  per  year  of  organic  air  emissions 
from  the  wastewater  treatment  system. 
These  modifications  will  reduce  sludge 
generation  from  the  wastewater  system, 
that  would  otherwise  be  disposed  of  in 
an  onsite  landfill,  by  an  estimated 
815,000  pounds  per  year.  In  addition, 
the  Sistersville  Plant  has  committed  to 
conduct  a  waste  minimization/pollution 
prevention  ("WMPP")  study  which  is 
expected  to  resuh  in  additional 
reductions  in  waste  generation  at  the 
facility.  These  initiatives  are  described 
further  in  section  III  of  today's 
preamble.  Absent  today's  action,  there 
are  no  existing  or  anticipated  appUcable 
regulations  that  would  require  the 
Sistersville  Plant  to  perform  the 
environmentally  beneficial  measures  of 
the  methanol  recovery  and  WMPP 
initiatives. 

As  an  incentive  for  the  Sistersville 
Plant  to  install  the  incinerator  vent 
controls,  recover  and  re-use  the 
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methanol,  and  to  conduct  the  WMPP 
study,  the  EPA  considers  it  appropriate 
to  temporarily  defer  other  regulatory 
requirements  applicable  to  the 
Sistersville  Plant.  Specifically,  EPA  is 
today  publishing  a  temporary, 
conditional  deferral  from  the  RCRA 
Subpart  CC  organic  air  emission  control 
requirements  applicable  to  the  facility's 
two  hazardous  waste  surface 
impoundments.  The  deferral  is  from  the 
RCKA  Subpart  CC  surfece  impoundment 
standards  codified  at  40  CFR  264.1085 
and  40  CFR  265.1086,  as  well  as 
associated  requirements  that  are 
referenced  in  or  by  40  CFR  264.1085 
and  265.1086  that  would  otherwise 
apply  to  the  two  hazardous  waste 
surface  impoundments.  The  provisions 
of  40  CFR  264.1085  and  265.1086  would 
have  required  the  Sistersville  Plant  to 
install  organic  vapor  suppressing  covers 
on  the  two  existing  hazardous  waste 
surface  impoimdments.  The  deferred 
provisions  referenced  in  or  by  40  CFR 
264.1085  and  265.1086  are  the 
compliance  assurance  requirements  that 
directly  relate  to  the  air  emission 
control  requirements  for  surface 
impoimdments  codified  at  40  CFR 
264.1085  and  265.1086.  Since  EPA  is  • 
today  temporarily  deferring  the 
requirements  for  the  Sistersville  Plant  to 
comply  with  the  RCRA  Subpart  CC  air 
emission  control  requirements 
applicable  to  its  two  hazardous  waste 
surface  impoundments,  EPA  is  also 
temporarily  defsning  those 
requirements  directly  related  to  air 
emission  controls  on  surface 
impoundments;  specifically,  the 
inspection  and  monitoring  requirements 
codified  at  40  CFR  264.1088  and 
265.1089,  the  recordkeeping 
requirements  codified  at  40  CFR 
264.1089  and  265.1090,  and  the 
reporting  requirements  codified  at  40 
CFR  264.1090,  as  each  relate  to  the  two 
hazardous  waste  surface  impoundments 
at  the  Sistersville  Plant. 

The  Sistersville  Plant  estimates  that,  if 
implemented,  installation  and  operation 
of  the  required  RCRA  Subpart  CC  air 
emission  controls  on  the  two  surface 
impoundments  would  result  in  a  total 
organic  emission  reduction  of  45,000 
pounds  per  year.  In  lieu  of  installing 
surface  impoundment  covers  to  comply 
with  RCRA  Subpart  CC  (either  in 
absence  of  this  XL  project,  or  when  this 
project  concludes),  the  Sistersville  Plant 
plans  to  close  the  two  hazardous  waste 
impoundments,  and  install  two 
wastewater  treatment  tanks  to  serve  in 
their  plqce.  The  replacement  wastewater 
treatment  tanks  would  most  likely  be 
exempt  from  RCRA  requirements,  imder 
40  CFR  264.1(g)(6)  and  40  CFR 


265.1<c)(10):  thus,  the  RCRA  Subpart  CC 
standards  would  not  be  applicable  to 
those  tanks.  There  are  no  currently- 
applicable  regulations  that  would 
require  air  emission  controls  on  such 
tanks;  however,  the  Agency  anticipates 
that  the  MON  will  be  applicable  to  such 
tanks,  and  may  require  that  they  be 
equipped  with  organic  emission 
controls.  Therefore,  it  is  reasonable  to 
assume  that  in  absence  of  this  XL 
Project,  the  organic  air  emissions 
attributed  to  the  Sistersville  Plant's  two 
hazardous  waste  surface  impoundments 
would  be  transferred  to  two  RCRA- 
exempt  wastewater  treatment  tanks,  and 
would  not  be  controlled  for 
approximately  five  years. 

3.  Economic  Benefits 

The  Sistersville  Plant  estimates  that 
the  costs  it  will  incur  as  a  result  of  the 
RCRA  Subpart  CC  standards  being 
applicable  to  its  two  hazardous  waste 
surface  impoundments  would  be 
$2,500,000.  Of  that  total,  $2,000,000 
would  be  for  construction  of  wastewater 
treatment  tanks  to  replace  the  svkrface 
impoundments,  and  $500,000  would  be 
for  performance  of  RCRA  closure 
requirements  for  the  two  existing 
hazardous  waste  impoundments.  In 
contrast  to  these  compliance  options, 
the  Sistersville  Plant  estimates  that  the 
cost  to  install  the  incinerator  and  the 
process  vent  controls  on  the  capper 
unit,  to  implement  the  methanol 
recovery  operation,  and  to  conduct  the 
WMPP  initiatives  will  be  $700,000. 

The  Sistersville  Plant  considers  it 
economically  beneficial  to  spend  the 
resources  to  install  a  thermal  incinerator 
and  process  vent  controls  five  years 
before  those  controls  are  likely  to  be 
required  by  federal  regulation,  and  to 
implement  a  methanol  recovery 
operation  and  implement  a  WMPP 
study,  in  exchange  for  deferring  for  five 
years  the  cost  of  $2,500,000  that  they 
estimate  would  be  required  to 
implement  their  planned  approach  to 
the  RCRA  Subpart  CC  surface 
impoundment  requirements. 

4.  Stakeholder  Involvement 

Stakeholder  involvement  during  the 
Project  development  stage  was 
cultivated  in  several  ways.  The  methods 
included  communicating  through  the 
media  (newspaper  and  radio 
aimouncements),  directly  contacting 
interested  parties,  and  offering  an 
educational  program  on  the  regulatory 
programs  impacted  by  the  XL  project. 
Stakeholders  have  been  kept  informed 
on  the  project  status  via  mailing  lists, 
newspaper  articles,  public  meetings  and 
the  establishment  of  a  public  file  at  the 


Sistersville  PubUc  Library  and  EPA 
Region  3  offices. 

A  local  environmental  group,  the 
Ohio  Valley  Environmental  Coalition, 
was  contacted  but  stated  that  they  did 
not  have  time  to  participate  actively  in 
the  development  of  the  XL  project. 
However,  a  representative  from  NRE)C,  a 
national  enviroiunental  interest  group, 
has  participated  in  conference  call 
meetings  with  the  Project  XL  team  and 
provided  comments  during  the 
development  of  the  FPA.  This 
representative  continues  to  be  notified 
of  all  XL  project  meetings  and  activities. 
There  are  few  residences  located  near 
the  faciUty,  and,  therefore,  few  local 
stakeholders  other  than  employees  of 
the  facility  have  expressed  interest  in 
actively  participating  in  the 
development  of  the  project.  However, 
the  Sistersville  Plant  has  provided 
stakeholders  with  regular  Project 
development  updates  by  circulating 
meeting  and  conference  call  minutes.  In 
June  of  1997,  an  announcement  of  the 
availability  of  the  draft  FPA  was 
published  in  local  newspapers  and  the 
Federal  Register,  and  the  draft  FPA  was 
vddely  distributed  for  public  comment. 
In  addition,  during  the  public  comment 
period  the  Sistersville  Plant  hosted  a 
general  public  meeting  to  present  the 
draft  FPA.  In  response  to  a  request  from 
the  Environmental  E)efense  Fund,  EPA 
extended  the  public  comment  period  on 
the  proposed  FPA  by  30  days.  EPA 
received  four  very  positive  comments 
during  the  public  comment  period  for 
the  draft  FPA.  After  the  comment  period 
had  closed,  a  comment  letter  was 
received  from  a  citizen  who  was 
concerned  about  the  installation  of  what 
he  believed  was  a  toxic  waste 
incinerator.  EPA  has  responded  to  this 
citizen's  concern  by  providing  further 
explanation  of  the  project  and  the 
environmental  benefits  that  will  result 
from  the  installation  and  operation  of 
the  vent  incinerator  as  well  as  other 
aspects  of  the  project.  Copies  of  all  the 
comment  letters,  as  well  as  EPA's 
response  to  the  concerned  citizen's 
letter,  are  located  in  the  rulemaking 
E)ocket  (see  the  ADDRESSES  section  of 
today's  preamble). 

As  this  XL  project  continues  to  be 
implemented,  the  stakeholder 
involvement  program  will  shift  its  focus 
to  ensure  that:  (1)  Stakeholders  are 
apprised  of  the  status  of  project 
construction  and  operation,  and  (2) 
stakeholders  have  access  to  information 
sufficient  to  judge  the  success  of  this 
Project  XL  initiative.  Anticipated 
stakeholder  involvement  during  the 
term  of  the  project  will  likely  include 
other  general  public  meetings  to  present 
periodic  status  reports,  availability  of 
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data  and  other  information  generated, 
and  appointment  of  an  OSi  Sistersville 
Plant  Project  XL  contact  at  the  facility 
to  serve  as  a  resource  for  the 
community.  In  addition  to  the  EPA  and 
WVDEP  reporting  requirements  of 
today's  rulemaking,  the  FPA  includes 
provisions  whereby  the  Sistersville 
Plant  will  make  copies  of  semiannual 
and  annual  project  reports  available  {o 
all  interested  parties.  A  public  file  on 
this  XL  project  has  been  maintained  at 
the  local  Sistersville  library  throughout 
project  development,  and  will  continue 
to  be  updated  as  the  project  is 
implemented. 

A  detailed  description  of  this  program 
and  the  stakeholder  support  for  this 
project  is  included  in  the  Final  Project 
Agreement,  which  is  available  through 
the  docket  or  through  EPA's  Project  XL 
site  on  the  Internet  (see  ADDRESSES 
section  of  this  preamble). 

5.  Regulatory  Implementation  Approach 

Today's  action  would  provide  the 
Sistersville  Plant  with  a  temporary, 
conditional  deferral  from  the 
applicability  of  certain  existing  RCRA 
Subpart  CC  regulatory  requirements. 
This  action  would  allow  the  Sistersville 
Plant  to  continue  to  operate  the  two 
hazardous  waste  surface  impoundments 
without  instaUing  the  organic  air 
emission  controls  that  are  required  for 
those  types  of  units  under  the  RCRA 
Subpart  CC  Federal  regulations.  Today's 
site-specific  deferral  from  RCRA 
Subpart  CC  surface  impoundment 
requirements  is  conditioned  upon  the 
Sistersville  Plant's  continuous 
compliance  with  the  environmentally 
beneficial  initiatives  that  were 
developed  for  this  XL  project.  Those 
initiatives  are  described  in  Section  III.A 
of  today's  preamble,  and  further 
detailed  in  the  FPA. 

The  state  of  West  Virginia  is  not  yet 
authorized  under  the  Hazardous  and 
Sohd  Waste  Amendments  (HSWA)  to 
implement  the  RCRA  Subpart  CC  air 
regulations.  However,  West  Virginia 
regulations,  codified  in  45  Code  of  State 
Regulations  25  ("WV  45  CSR  25"). 
contain  the  same  technical  requirements 
as  the  Federal  regulations  of  RCRA 
Subpart  CC.  The  Sistersville  Plant  is 
subject  to  the  West  Virginia  State 
Regulations,  which  would  include 
requirements  that  the  two  hazardous 
waste  surface  impoundments  be 
operated  with  organic  air  emission 
controls.  Thus,  to  implement  this  XL 
project,  the  WVDEP  and  the  Sistersville 
Plant  have  negotiated  and  executed  a 
consent  order  imder  the  authority  of 
W.Va.  Code  §  22-4-5.  A  copy  of  that 
consent  order  is  available  in  the  docket 
for  today's  rulemaking.  The  consent 


order  defers  application  of  the  organic 
air  emission  requirements  of  WV  45 
CSR  25,  which  would  otherwise  be 
applicable  to  the  hazardous  waste 
surface  impoundments  at  the 
Sistersville  Plant.  The  state  consent 
order  will  implement  the  deferral  from 
WV  45  CSR  25  for  the  same  effective 
period  that  today's  rulemaking  will 
implement  a  temporary,  conditional 
deferral  from  Federal  RCRA  Subpart  CC 
requirements.  Essentially,  the  consent 
order  implements  this  XL  project  at  the 
State  level,  while  today's  rulemaking 
implements  the  project  at  the  Federal 
level. 

West  Virginia  is  expected  to  adopt 
today's  rulemaking  during  their  1999 
State  Legislative  Session.  After  that 
adoption,  WVDEP  will  directly 
implement  the  Code  of  State 
Regulations  ("CSR")  that  contain  the 
temporary,  conditional  deferral  of 
today's  rulemaking.  As  with  today's 
rulemaking,  the  state  consent  order's 
temporary  deferral  from  WV  45  CSR  25 
surface  impoundment  requirements  is 
conditioned  upon  the  Sistersville 
Plant's  continuous  compliance  with  the 
environmentally  beneficial 
requirements  developed  under  this  XL 
project.  Similarly,  when  today's  Federal 
rulemaking  is  adopted  into  the  West 
Virginia  CSR.  as  described  above,  the 
Sistersville  Plant  will  be  required  to 
comply  with  those  environmental 
requirements  in  order  to  maintain  the 
temporary  deferral  ft-om  surface 
impoundiment  requirements  of  WV  45 
CSR  25.  The  state  adoption  of  today's 
rulemaking  will  result  in  a  slight  change 
in  the  way  this  XL  project  is 
implemented  at  the  state  level,  but  it 
will  not  result  in  any  changes  to  the 
environmentally  beneficial 
requirements  to  which  the  Sistersville 
Plant  is  subject,  or  to  the  nature  of  the 
Sistersville  Plant's  deferral  from 
hazardous  waste  surface  impoundment 
air  emission  control  requirements. 

It  is  the  intent  of  the  EPA  and  the 
WVDEP  to  incorporate  the  provisions  of 
today's  rulemaking  and  the  WV  state 
consent  order  into  the  Sistersville 
Plant's  permits,  as  appropriate.  This 
would  bs  accomplished  in  the  normal 
course  of  reissuance  of  the  RCRA  part  B 
permit,  and  in  any  other  permits  when 
issued  in  their  normal  course.  Although 
today's  rulemaking  action  temporarily 
defers  the  applicability  of  RCRA 
Subpart  CC  air  emission  control 
requirements  to  the  two  hazardous 
waste  surface  impoundments,  today's 
action  does  not  affect  the  Sistersville 
Plant's  RCRA  permitting  requirements 
under  40  CFR  270.27.  Those  permitting 
requirements  are  applicable  to  air 
emission  control  equipment  operated  in 


accordance  with  RCRA  Subpart  CC. 
Today's  action  temporarily  defers  the 
applicability  of  those  air  emission 
control  requirements  to  the  Sistersville 
Plant  surface  impoundments;  but  if 
there  is  a  time  that  the  Sistersville  Plant 
installs  air  emission  controls  on  those 
hazardous  waste  surface 
impoundmmts,  the  applicable 
information  would  be  required  to  be 
reflected  in  the  Plant's  RCRA  part  B 
permit. 

The  only  Federal  regulation  that 
today's  temporary,  conditional  deferral 
affects  is  the  RCRA  Subpart  CC  organic 
air  emission  standards.  Fiulhermore.  the 
only  aspect  of  those  standards  that 
today's  rulemaking  affects  is  the 
applicability  of  the  organic  air  emission 
standards  to  the  two  hazardous  waste 
surface  impoundments  at  the 
Sistersville  Plant.  Similarly,  the  only 
State  regulatory  requirements  that  are 
affected  by  the  state  consent  order  are 
WV  45  CSR  25  requirements  applicable 
to  organic  air  emission  controls  for  the 
two  hazardous  waste  surface 
impoundmepts  at  the  Sistersville  Plant. 
The  EPA  emphasizes  that  today's 
rulemaking  action,  and  the  state  consent 
order  that  parallels  today's  action,  do 
not  affect  the  provisions  or  applicability 
of  any  other  existing  or  future 
regulations;  furthermore,  the 
applicability  of  today's  rulemaking  and 
the  parallel  state  consent  order  are 
limited  in  scope  to  the  Sistersville  Plant. 

6.  Project  Duration  and  Completion 

As  with  all  XL  projects  testing 
alternative  environmental  protection 
strategies,  the  term  of  the  Sistersville 
Plant  XL  project  is  one  of  limited 
duration.  Section  264.1080(f)(3)  of 
today's  rule  provides  that  the  temporary 
deferral  of  the  RCRA  Subpart  CC  air 
emission  requirements  for  the  surface 
impoundments  at  the  Sistersville  Plant 
will  expire  on  the  "MON  Compliance 
Date."  Today's  rule  defines  the  "MON 
Compliance  Date"  as  three  years  after 
the  effective  date  of  the  MON.  As 
described  in  Section  n.B.2  of  this 
preamble,  air  emission  controls  for  the 
MON  source  category  are  scheduled  to 
become  final  in  late  2000,  and  air 
emission  controls  for  MON  sources  are 
to  be  required  three  years  after  that  date. 
Accordingly,  this  XL  project  will  not 
continue  after  that  time,  and  the 
Sistersville  Plant  will  thereafter  be 
subject  to  those  requirements  deferred 
by  today's  rule,  if  applicable.  However, 
the  Sistersville  Plant  may  propose  to 
EPA  a  new  Project  XL  to  take  effect  after 
that  time. 

Today's  rule  provides  for  an  orderly 
transition  from  the  requirements  of  this 
XL  project  to  those  requirements  which 
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will  apply  to  the  facility  after  the  pro|ect 
ends.  Pursuant  to  40  CFR 
264.1080(f)(3)(iii)  and  264.1080(g)(l)(ii) 
of  today's  rulemaking,  the  Sistersville 
Plant  is  required  to  submit  to  EPA  an 
implementation  schedule  specifying 
how  the  Sistersville  Plant  will  come 
into  compliance  with  the  requirements 
that  are  defiBrred  by  today's  rule.  The 
implementation  sdiedule  must  be 
submitted  to  EPA  eighteen  months  prior 
to  the  MON  Compliance  Date,  and  must 
meet  the  requiremmts  of  40  CFR 
264.1080(g)(l)(iii)  of  today's  rule.  In  no 
event  wiU  the  implementation  schedule 
extend  beyond  the  MON  Compliance 
Date.  The  implementation  schedule 
submitted  by  the  Sistersville  Plant  must 
contain  interim  calendar,  or 
"milestone,"  dates  for  the  purchase  and 
installation  of  eqmpment,  performance 
testing,  and  other  measures  as  may  be 
necessary  for  the  Sistersville  Plant  to 
come  into  compliance  with  the  deferred 
requirements. 

Today's  rule  provides  that  the 
Sistersville  Plant  has  the  option  within 
the  above-described  transitional  period 
to  either  install  equipment  and  take 
such  other  steps  as  may  be  necessary  to 
comply  with  the  defarfed  requirements 
(i.e.,  to  bring  the  siirface  impoundments 
into  compUance  with  40  CFR  264.1085), 
or  to  install  eqmpment  and  undertake 
such  modifications  as  may  be  necessary 
so  as  to  preclude  the  appucation  of  the 
deferred  requirements  [i.e.,  sudi  that  40 
CFR  264.1085  is  no  longer  applicable). 
Regardless  of  which  approach  the 
Sistersville  Plant  selects,  those  changes 
must  be  fully  completed  and 
implemented  by  the  MON  Compliance 
Date  in  order  to  provide  uninterrupted 
environmental  benefits,  and  a  seamless 
transition  for  the  Sistersville  Plant  to 
move  fitim  its  XL  project  requirements 
to  its  otherwise  appUcable 
requirements. 

Because  Project  XL  is  a  volimtary  and 
experimental  pro^Bm,  today's  rule 
contains  provisions  that  allow  the 
project  to  conclude  prior  to  the  MON 
Compliance  Date,  in  the  event  that  it  is 
desirable  or  necessary  to  do  so.  For 
example,  an  eariy  conclusion  (or 
revocation  "for  cause"  as  set  forth  in  40 
CFR  264.1080(f)(3)(iv)  of  today's  rule) 
would  be  warranted  if  the  project's 
environmental  benefits  do  not  meet  the 
Project  XL  requirement  for  the 
achievement  of  "superior" 
environmental  results,  or  if  the  capper 
unit  is  removed  fitim  service  at  the 
facility  and  no  environmental  benefits 
are  realized  from  the  air  emission 
controls  installed  on  the  capper  under 
this  XL  project.  In  addition,  new  laws  or 
regulations  may  become  applicable  to 
the  Sistersville  Plant  during  the  project 


term  which  might  render  the  project 
impractical,  or  might  contain  regulatory 
requirements  that  supersede  the 
"supwior"  environmental  benefits  that 
the  Sistersville  Plant  is  achieving  imder 
this  project.  Finally,  upon  reviewdng  a 
proposed  transfer  of  ownership  under 
40  CFR  264.1080(f)(7)  of  today's  rule, 
the  Agency  might  determine  that  a 
future  owner  or  operator  of  the  fedlity 
does  not  adequately  implement  this  XL 
project.  Simikrly,  the  Sistersville  Plant 
may  also  request  that  the  temporary 
deferral  be  revoked  prior  to  the  MON 
Compliance  Date  if  this  experimental 
project  does  not  provide  sufficient 
benefits  for  the  company  to  justify 
continued  participation.  If  an  early 
conclusion  to  the  project  is  determined 
to  be  appropriate,  40  CFR 
264.1085(f)(3)(iv)  of  today's  rule 
provides  a  mechanism  for  EPA  to  legally 
conclude  the  project  prior  to  the  MON 
Compliance  Date,  which  would  trigger 
the  eighteen-month  transitional  period 
described  earlier  in  this  preamble 
discusaon. 

While  both  EPA  and  the  Sistersville 
Plant  have  broad  discretion  and  latitude 
to  initiate  an  early  conclusion  of  the 
project,  both  expect  to  exercise  their 
good  faith  and  judgment  in  determining 
whether  exercising  this  option  is 
appropriate.  In  this  respect,  and  as 
provided  in  the  FPA,  EPA  expects  that 
it  would  not  be  necessary  to  exercise  its 
discretion  under  this  provision  to 
conclude  this  project  for  "minor" 
noncompliance  by  the  Sistersville  Plant. 
However,  as  with  any  failure  to  comply 
with  EPA  regulations,  the  Agency 
retains  its  fiul  authority  to  bring  a 
formal  or  informal  enforcement  action 
(if  necessary)  to  bring  the  Sistersville 
Plant  back  into  compliance.  Though  the 
Agency  has  the  option  of  concluding 
this  project  for  noncompUance,  EPA 
expects  that  this  would  be  appropriate 
in  response  to  material  noncompliance 
by  the  Sistersville  Plant  [e.g..  substantial 
or  repeated  violations,  failure  to 
disclose  material  facts  during  the  FPA 
development,  etc.). 

Finally,  in  the  event  that  the  XL 
project  concludes  (for  whatever  reason) 
prior  to  the  MON  CompUance  Date,  the 
Sistersville  Plant  must  submit  and 
comply  with  an  implementation 
schedule  (as  described  earlier  in  this 
preamble  section)  setting  forth  how  the 
Sistersville  Plant  will  come  into 
compliance  within  the  eighteen-month 
transitional  period.  The  schedule  shall 
reflect  the  Sistersville  Plant's  intent  to 
use  its  best  efforts  to  come  into 
compliance  as  quickly  as  practicable 
within  the  eighteen-month  transitional 
period;  in  no  event  will  the 
implementation  schedule  extend 


beyond  the  MON  Compliance  Date. 
There  is  an  important  exception  to  the 
provision  for  an  eighteen-month 
transitional  period:  if  project  conclusion 
occurs  less  than  eighteen  months  prior 
to  the  MON  Compliance  Date,  the 
Sistersville  Plant  still  must  come  into 
compliance  with  all  applicable 
requirements  no  later  than  the  MON 
Compliance  Date.  In  other  words, 
concluding  the  project  during  the 
eighteen-month  transitional  period  prior 
to  the  MON  Compliance  Date  does  not 
operate  to  extend  the  temporary 
conditional  deferral  beyond  the  MON 
Compliance  Date. 

m.  RegHUtory  Requirements  and 
PerfiDrmance  Standards 

A.  Capper  Unit  Control  Requirements 

Under  this  XL  project,  the  Sistersville 
Plant  will  reduce  air  emissions  and 
waste  that  would  otherwise  be 
generated  by  its  capper  unit.  The 
organic  air  emission  reduction  will  be 
accompUshed  by  installing  a  vent 
system  to  collect  the  organic  emissions 
from  the  capper  unit  process  vents,  and 
routing  the  organic  vent  stream  to  a 
thermal  incinerator.  The  thermal  vent 
incinerator  %viU  be  required  to  reduce 
the  organics  in  the  vent  stream  98%  by 
weight.  Upon  installation  of  the  thermal 
indnerator,  the  Sistersville  Plant  will 
conduct  an  initial  performance  test  for 
the  thermal  incinerator,  to  determine  an 
operating  temperature  that  they 
consider  appropriate  to  achieve  the 
required  98%  organic  reduction.  At  that 
time,  the  Sistersville  Plant  will  also 
conduct  an  initial  inspecti(»  of  the  vent 
system  to  ensure  there  are  no  leaks,  so 
that  all  organics  collected  in  the  vent 
system  are  routed  to  the  thermal 
incinerator  for  treatment.  Throughout 
the  duration  of  this  project,  the 
Sistersville  Plant  will  continue  to 
monitor  the  thermal  incinerator 
operating  temperature,  as  an  indication 
that  the  thermal  vent  incinerator  is 
achieving  the  98%  organic  reduction 
fit>m  the  process  vent  stream.  The  EPA 
considers  it  appropriate  to  assimie  that 
operating  the  thermal  vent  incinerator  at 
or  above  the  temperature  determined  in 
the  initial  performance  test  will  provide 
an  adequate  level  of  assurance  that  the 
incinerator  is  achieving  an  organic 
destruction  efficiency  of  98%  by  weight. 
However,  since  the  achievement  of  the 
environmental  benefits  fixim  this  XL 
project  is  very  dependent  on  the 
effectiveness  of  this  thermal  vent 
incinerator,  the  EPA  may,  at  some  time 
during  the  project  term,  consider  it 
appropriate  to  request  that  the 
Sistersville  Plant  verify  that  the 
incinerator  operating  temperature  is 
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achieving  the  required  98%  reduction  in 
organics. 

B.  Methanol  Recovery 

In  addition  to  the  organic  air  emission 
controls  that  the  Sistersville  Plant  shall 
operate,  this  XL  project  will  also  result 
in  a  reduction  of  methanol  discharged 
from  the  capper  unit  to  the  facility's 
wastewater  treatment  system.  To 
accomplish  this,  the  Sistersville  Plant 
will  operate  a  methanol  recovery  system 
that  will  collect  the  methanol  that 
would  otherwise  be  sent  to  the  facility's 
on-site  wastewater  treatment  system. 
The  Sistersville  Plant  will  attempt  to 
recycle  and  re-use  the  collected 
methanol  on-site,  in  lieu  of  virgin 
methanol.  If  the  Sistersville  Plant  does 
not  consider  such  re-use  to  be  an 
economically  feasible  endeavor,  it  will 
attempt  to  sell  the  collected  methanol  to 
other  facilities,  for  use  in  place  of  virgin 
methanol  or  for  recovery.  Only  if  these 
first  two  approaches  are  not  viable, 
would  the  Sistersville  Plant  dispose  of 
the  collected  methanol  by  routing  it  for 
thermal  recovery,  treatment,  or  bio- 
treatment.  For  the  expected  term  of  this 
XL  project,  the  Sistersville  Plant  shall 
ensure  that  no  more  than  five  percent  of 
the  co%cted  methanol  is  subject  to  bio- 
treatment;  however,  if  the  project  is 
revoked  prior  to  the  MON  Compliance 
Date,  the  Sistersville  Plant  is  not  subject 
to  that  five  percent  limit. 

C.  Waste  Minimization/Pollution 
Prevention  Study 

An  additional  environmental  benefit 
of  this  XL  project  is  that  the  Sistersville 
Plant  will  conduct  a  WMPP  study  to 
explore  new  initiatives  that  could  be 
employed  at  the  facility.  The  Sistersville 
Plant  shall  conduct  the  WMPP  study  to 
identify  and  implement  source 
reduction  opportunities  (as  defined  in 
EPA's  Hazardous  Waste  Minimization 
National  Plan,  November  1994  (EPA 
530/R-94/045)  ("National  Plan")).  The 
purposes  of  source  reduction 
opportunities  are  to:  (1)  Reduce  the 
amount  of  any  hazardous  substance, 
pollutant,  or  contaminant  entering  a 
waste  stream  or  otherwise  released  into 
the  environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and  (2)  reduce  the  hazards 
to  public  health  and  the  environment 
associated  with  the  release  of  such 
substances,  pollutants,  or  contaminants. 
For  those  waste  streams  that  the 
Sistersville  Plant  concludes  cannot  be 
reduced  at  the  source,  the  WMPP 
initiative  will  identify  sound  recycling 
opportunities  (as  defined  in  the 
National  Plan),  and  evaluate  the 
feasibility  of  implementing  such 
recycling  opportunities  at  the 


Sistersville  Plant.  One  focus  of  the 
WMPP  initiative  shall  be  the  reduction 
of  specific  constituents  listed  in  40  CFR 
264.1080(0(8)  of  today's  rulemaking,  to 
the  extent  that  such  constituents  are 
found  in  waste  streams  at  the 
Sistersville  Plant. 

rV.  Additional  Information 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  provide  opportunity  for 
interested  persons  to  make  verbal 
presentations  regarding  this  regulation 
in  accordance  with  42  U.S.C. 
§  7004(b)(1);  40  CFR  part  25.  Persons 
wishing  to  make  a  verbal  presentation 
on  the  site  specific  rule  to  implement 
the  OSi  Sistersville  Plant  XL  project 
should  contact  Mr.  Tad  Radzinski  of  the 
Region  3  EPA  office,  at  the  address 
given  in  the  ADDRESSES  section  of  this 
document.  Any  member  of  the  public 
may  file  a  written  statement  before  the 
hearing,  or  after  the  hearing,  to  be 
received  by  EPA  no  later  than  March  27, 
1998.  Written  statements  should  be  sent 
to  EPA  at  the  addresses  given  in  the 
ADDRESSES  section  of  this  document.  If 
a  public  hearing  is  held,  a  verbatim 
transcript  of  the  hearing,  and  written 
statements  provided  at  the  hearing  will 
be  available  for  inspection  and  copying 
during  normal  business  hours  at  the 
EPA  addresses  for  docket  inspection 
given  in  the  ADDRESSES  section  of  this 
preamble. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


Because  the  annualized  cost  of  this 
final  rule  would  be  significantly  less 
than  $100  million  and  would  not  meet 
any  of  the  other  criteria  specified  in  the 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  under  the  terras  of 
Executive  Order  12866,  and  is  therefore 
not  subject  to  OMB  review. 

Executive  Order  12866  also 
encourages  agencies  to  provide  a 
meaningful  public  comment  period,  and 
suggests  that  in  most  cases  the  comment 
period  should  be  sixty  days.  However, 
in  consideration  of  the  very  limited 
scope  of  today's  site-specific 
rulemaking,  and  the  previous 
opportunity  for  public  comment  (which 
included  the  details  of  today's 
rulemaking)  that  EPA  provided  with  the 
prbposed  FPA  (see  62  FR  34748,  June 
27, 1997),  the  EPA  considers  twenty-one 
days  to  be  sufficient  in  providing  a 
meaningful  public  comment  period  for 
today's  action. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibihty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
rule  will  not  have  a  significant  impact 
on  a  substantial  nimiber  of  small  entities 
because  it  only  affects  one  facility,  the 
OSi  Sistersville  Plant  in  Sistersville, 
West  Virginia.  The  Sistersville  Plant  is 
not  a  small  entity.  Therefore,  EPA 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
•substantial  number  of  small  entities. 

The  Congressional  Review  Act,  5 
U.S.C.  Section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  Agency 
promulgating  the  rule  must  submit  a. 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  the  Comptroller  General  of  the 
United  States.  Section  804,  however, 
exempts  from  Section  801  the  following 
types  of  rules:  rules  of  particular 
applicability;  rules  relating  to  Agency 
management  or  personnel;  and  rules  of 
Agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non- Agency 
parties.  5  U.S.C.  Section  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  today's  action  under  Section 
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801  because  this  is  a  rule  of  particular 
applicability. 

D.  Paperwork  Reduction  Act 

This  action  applies  only  to  one 
company,  and  therefore  requires  no 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act,  and 
therefore  no  information  collection 
request  (ICR)  will  be  submitted  to  0MB 
for  review  in  compliance  with  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501.ef  seg. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and  * 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
govermnent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  applicable 
only  to  the  OSi  Sistersville  Plant, 
located  near  Sistersville,  West  Virginia. 
The  EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 


small  govermnents.  EPA  has  also 
determined  that  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  April  1,1998  Effective  Date 

The  Agency  finds  that  good  cause 
exists  under  section  3010(b)(3)  of  RCRA 
(42  U.S.C.  6903(b)(3))  to  publish  this 
site-specific  regulation  as  a  direct  final 
rule  with  an  effective  date  less  than  six 
months  fitim  date  of  promulgation. 
Today's  direct  final  rule  affects  only  one 
facility,  and  is  limited  in  its  scope  to  a 
temporary  conditional  deferral  of  a 
relatively  narrow  set  of  RCRA 
regulations.  As  such,  it  is  designed  to 
provide  greater  flexibility  only  to  the 
OSi  Specialties,  Inc.  Sistersville  Plant, 
and  does  not  impose  additional 
regulatory  requirements  on  other 
regulated  entities. 

In  addition,  the  local  community  to  be 
affected  by  this  XL  project,  as  well  as 
other  interested  stakeholders,  have  been 
involved  during  the  development  of  this 
pilot  project.  In  addition  to  regular 
consultations  and  information 
exchanges,  there  also  was  opportunity 
for  the  pubUc  to  comment  on  the 
featiu^s  represented  by  this  XL  project. 
A  Federal  Register  publication 
aimounced  the  availability  of  the 
proposed  FPA  for  this  XL  project,  and 
provided  a  30  day  public  comment 
period.  See  62  FR  34748,  June  27. 1997. 
Today's  direct  final  rule  does  not 
represent  a  significant  depjirture  from 
the  terms  and  conditions  contained  in 
that  FPA. 

List  of  Subjects 

40  CFR  Part  264 

Environmental  protection.  Air 
pollution  control.  Control  device. 
Hazardous  waste.  Monitoring,  Reporting 
and  recordkeeping  requirements, 
Surface  impoundment,  Treatment 
storage  and  disposal  facility.  Waste 
determination. 

40  CFR  Part  265 

Environmental  protection,  Air 
pollution  control.  Control  device, 
Hazardous  waste.  Monitoring,  Reporting 
and  recordkeeping  requirements. 
Surface  impoundment.  Treatment 
storage  and  disposal  facility.  Waste 
determination. 


Dated:  February  26, 1998. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  forth  in  the 
preamble,  parts  264  and  265  of  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FAaUTIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905. 6912(a),  6924, 
and  6925. 

Subpart  CO— Air  Emission  Standards 
for  Tanlts,  Surfaca  Impoundments,  and 
Containers 

2.  Section  264.1080  is  amended  by 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 

f  264.1080    AppllcabMlty. 

(f)  This  paragraph  (f)  applies  only  to 
the  facility  commonly  referred  to  as  the 
OSi  Specialties  Plant,  located  on  State 
Route  2,  Sistersville,  West  Virginia 
("Sistersville  Plant").  •" 

(l)(i)  Provided  that  the  Sistersville 
Plant  is  in  compliance  with  the 
requirements  of  paragraph  (f)(2)  of  this 
section,  the  requirements  referenced  in 
paragraphs  (f)(l)(iii)  and  (f){l)(iv)  of  this^ 
section  are  temporarily  deferred,  as 
specified  in  paragraph  (f)(3)  of  this 
section,  with  respect  to  the  two 
hazardous  waste  surface  impoundments 
at  the  Sistersville  Plant.  Beginning  on 
the  date  that  paragraph  (f)(l)(ii)  of  this 
section  is  first  implemented,  the 
temporary  deferral  described  in  this 
paragraph  shall  no  longer  be  effective. 

(ii)(A)  In  the  event  that  a  notice  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section,  the 
requirements  referenced  in  paragraphs 
(f)(l)(iii)  and  (f)(l)(iv)  of  this  section  are 
temporarily  deferred,  with  respect  to  the 
two  hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(ii), 
(f)(2)(iii).  (f)(2)(iv).  (fl(2)(v),  (n{2)(vi)  and 
(g)  of  this  section,  except  as  provided 
under  paragraph  (f)(l)(ii)(B)  of  this 
section.  The  temporary  deferral 
described  in  the  previous  sentence  shall 
be  effective  beginning  on  the  date  the 
Sistersville  Plant  receives  written 
notification  of  revocation,  and 
continuing  for  a  maximum  period  of  18 
months  from  that  date,  provided  that  tbe 
Sistersville  Plant  is  in  compliance  with 
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the  requirements  of  paragraphs  (f)(2)(ii), 
(n(2)(iii).  (n(2)(iv).  (f)(2)(v).  (n(2)(vi)  and 
(g)  of  this  section  at  all  times  during  that 
18-month  period,  hi  no  event  shall  the 
temporary  deferral  continue  to  be 
effisctive  after  the  MON  Compliance 
Date  as  defined  in  paragraph  (f)(6)  of 
this  section. 

(B)  hi  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section  as  a 
result  of  the  permanent  removal  of  the 
capper  unit  from  methyl  capped 
polyether  production  service,  the 
requirements  referenced  in  paragraphs 
(f)(l)(iii)  and  (f)(l)(iv)  of  this  section  are 
temporarily  deferred,  with  respect  to  the 
two  hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(vi), 
and  (g)  of  this  section.  The  temporary 
defierral  described  in  the  previous 
sentence  shall  be  effective  beginning  on 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation,  and 
continuing  for  a  maximiun  period  of  18 
months  from  that  date,  provided  that  the 
Sistersville  Plant  is  in  compUance  with 
the  requirements  of  paragraphs  (f)(2)(vi) 
and  (g)  of  this  section  at  all  times  during 
that  18-month  period.  In  no  event  shall 
the  temporary  deferral  continue  to  be 
effective  after  the  MON  CompUance 
Date. 

(iii)  The  standards  in  §  264.1085  of 
this  part,  and  all  requirements 
referenced  in  or  by  §  264.1085  that 
otherwise  would  apply  to  the  two 
hazardous  waste  surface 
impoundments,  including  the  closed- 
vent  system  and  control  device 
requirements  of  §  264.1087  of  this  part. 

(iv)  The  reporting  requirements  of 
§  264.1090  of  this  part  that  are 
applicable  to  surface  impoundments 
and/or  to  closed-vent  systems  and 
control  devices  associated  with  a 
surface  impoimdment. 

(2)  Notwithstanding  the  effective 
period  and  revocation  provisions  in 
paragraph  (f)(3)  of  this  section,  the 
temporary  deferral  provided  in 
paragraph  (f)(l)(i)  of  this  section  is 
effective  only  if  the  Sistersville  Plant 
meets  the  requirements  of  paragraph 
(fK2)  of  this  section. 

(i)  The  Sistersville  Plant  shall  install 
an  air  pollution  control  device  on  the 
polyether  methyl  capper  unit  ("capper 
unit"),  implement  a  methanol  recovery 
operation,  and  implement  a  waste 
minimization/pollution  prevention 
("WMPP")  project.  The  installation  and 
implementation  of  these  requirements 
shall  be  conducted  according  to  the 
schedule  described  in  paragraphs 
(f)(2)(i)  and  (f)(2Hvi)  of  this  section. 


(A)  The  Sistersville  Plant  shall 
complete  the  initial  start-up  of  a  thermal 
incinerator  on  the  capper  unit's  process 
vents  from  the  first  stage  vacuum  piunp, 
from  the  flash  pot  and  surge  tank,  and 
from  the  water  stripper,  no  later  than 
April  1, 1998. 

(B)  The  Sistersville  Plant  shall 
provide  to  the  EPA  and  the  West 
Virginia  Department  of  Environmental 
Protection,  written  notification  of  the 
actual  date  of  initial  start-up  of  the 
thermal  incinerator,  and 
commencement  of  the  methanol 
recovery  operation.  The  Sistersville 
Plant  shall  submit  this  written 
notification  as  soon  as  practicable,  but 
in  no  event  later  than  15  days  after  such 
events. 

(ii)  The  Sistersville  Plant  shall  install 
and  operate  the  capper  unit  process  vent 
thermal  incinerator  according  to  the 
requirements  of  paragraphs  (f)(2)(u)(A) 
through  (f)(2)(ii)(D)  of  this  section. 

(A)  Capper  unit  process  vent  thermal 
incineratcx'. 

[1)  Except  as  provided  under 
paragraph  (f)(2)(ii)(D)  of  this  section,  the 
Sistersville  Plant  shall  operate  the 
process  vent  thermal  incinerator  such 
that  the  incinerator  reduces  the  total 
organic  compounds  ("TOC")  from  the 
process  vant  streams  identified  in 
paragraph  (f)(2)(i)(A)  of  this  section,  by 
98  wei^t-percent,  or  to  a  concentration 
of  20  parts  per  million  by  volume,  on  a 
dry  basis,  corrected  to  3  percent  oxygen, 
whichever  is  less  stringent. 

(i)  Prior  to  conducting  the  initial 
performance  test  required  under 
paragraph  (f)(2)(ii)(B)  of  this  section,  the 
Sistersville  Plant  shall  operate  the 
thermal  incinerator  at  or  above  a 
minimum  temperature  of  1600 
Fahrenheit. 

[ii)  After  the  initial  performance  test 
required  under  paragraph  (f)(2)(ii)(B)  of 
this  section,  the  Sistersville  Plant  shall 
operate  the  thermal  incinerator  at  or 
above  the  minimum  temperature 
established  during  that  initial 
performance  test. 

[Hi]  The  Sistersville  Plant  shall 
operate  the  process  vent  thermal 
incinerator  at  all  times  that  the  capper 
unit  is  being  operated  to  manufacture 
product. 

[2]  The  Sistersville  Plant  shall  install, 
calibrate,  and  maintain  all  air  pollution 
control  and  monitoring  equipment 
described  in  paragraphs  (f)(2)(i)(A)  and 
(f](2)(ii)(B)(5)  of  this  section,  according 
to  the  manufacturer's  specifications,  or 
other  written  procedures  that  provide 
adequate  assurance  that  the  equipment 
can  reasonably  be  expected  to  control 
and  monitor  accurately,  and  in  a 
memner  consistent  with  good 


engineering  practices  during  all  periods 
when  emissions  are  routed  to  the  unit. 

(B)  The  Sistersville  Plant  shall  comply 
with  the  requirements  of  paragraphs 
(f)(2)(ii)(B)(I)  through  (f)(2)(ii)(B)(5)  of 
this  section  for  performance  testing  and 
monitoring  of  the  capper  imit  process 
vent  thermal  incinerator. 

[1]  Within  sixty  (60)  days  after 
thermal  incinerator  initial  start-up,  the 
Sistersville  Plant  shall  conduct  a 
performance  test  to  determine  the 
minimum  temperature  at  which 
compliance  with  the  emission  reduction 
requirement  specified  in  paragraph  (f)(4) 
of  this  section  is  achieved.  This 
determination  shall  be  made  by 
measuring  TOC  minus  methane  and 
ethane,  according  to  the  procedures 
specified  in  paragraph  (f)(2)(ii)(B)  of  this 
section.' 

[2]  The  Sistersville  Plant  shall 
conduct  the  initial  performance  test  in 
accordance  with  the  standards  set  forth 
in  paragraph  (f)(4)  of  this  section. 

[3]  Upon  initial  start-up,  the 
Sistersville  Plant  shall  install,  calibrate, 
maintain  and  operate,  according  to 
manufacturer's  specifications  and  in  a 
manner  consistent  with  good 
engineering  practices,  the  monitoring 
equipment  described  in  paragraphs 
(f)(2)(ii)(B)(5Xi)  through 
(f)(2)(ii)(B)(3XiJi)  of  this  section. 

(j)  A  temperature  monitoring  device 
equipped  with  a  continuous  recorder. 
The  temperature  monitoring  device 
shall  be  installed  in  the  firebox  or  in  the 
duct  work  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  is 
encountered. 

[ii]  A  flow  indicator  that  provides  a 
record  of  vent  stream  flow  to  the 
incinerator  at  least  once  every  fifteen 
minutes.  The  flow  indicator  shall  be 
installed  in  the  vent  stream  from  the 
process  vent  at  a  point  closest  to  the 
inlpt  of  the  incinerator. 

[Hi]  If  the  dosed-vent  system  includes 
bypass  devices  that  could  be  used  to 
divert  the  gas  or  vapor  stream  to  the 
atmosphere  before  entering  the  control 
device,  each  bypass  device  shall  be 
equipped  with  either  a  bypass  flow 
indicator  or  a  seal  or  locking  device  as 
specified  in  this  paragraph.  For  the 
purpose  of  complying  with  this 
paragraph,  low  leg  drains,  high  point 
bleeds,  analyzer  vents,  open-ended 
valves  or  lines,  spring-loaded  pressure 
relief  valves,  and  other  fittings  used  for 
safety  piuposes  are  not  considered  to  be 
bypass  devices.  If  a  bypass  flow 
indicator  is  used  to  comply  with  this 
paragraph,  the  bypass  flow  indicator 
shall  be  installed  at  the  inlet  to  the 
bypass  Une  used  to  divert  gases  and 
vapors  bom  the  closed-vent  system  to 
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the  atmosphere  at  a  point  upstream  of 
the  control  device  inlet.  If  a  seal  or 
locking  device  (e.g.,  car-seal  or  lock- 
and-key  configuration)  is  used  to 
comply  with  this  paragraph,  the  device 
shall  be  placed  on  the  mechanism  by 
which  the  bypass  device  position  is 
controlled  (e.g.,  valve  handle,  damper 
levels)  when  the  bypass  device  is  in  the 
closed  position  such  that  the  bypass 
device  cannot  be  opened  without 
breaking  the  seal  or  removing  the  lock. 
The  Sistersville  Plant  shall  visually 
inspect  the  seal  or  locking  device  at 
least  once  every  month  to  verify  that  the 
bypass  mechanism  is  maintained  in  the 
closed  position. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  an  up-to-date,  readily  accessible 
record  of  the  information  described  in 
paragraphs  (f)(2)(ii)(C)(l)  through 
(f)(2){ii)(C)(4)  of  this  section. 

(l)  Data  measured  during  the  initial 
performance  test  regarding  the  firebox 
temperature  of  the  incinerator  and  the 
percent  reduction  of  TOC  achieved  by 
the  incinerator,  and/or  such  other 
information  required  in  addition  to  or  in 
lieu  of  that  information  by  the  WVDEP 
in  its  approval  of  equivalent  test 
methods  and  procedures. 

[2]  Continuous  records  of  the 
equipment  operating  procedures 
specified  to  be  monitored  under 
paragraph  {f)(2)(ii){B){3)  of  this  section, 
as  well  as  records  of  periods  of 
operation  during  which  the  firebox 
temperature  falls  below  the  minimum 
temperature  estabUshed  imder 
paragraph  (f)(2)(ii)(A)(J)  of  this  section. 

[3]  Records  of  all  periods  during 
which  the  vent  stream  has  no  flow  rate 
to  the  extent  that  the  capper  imit  is 
being  operated  during  such  period. 

[4]  Records  of  all  periods  during 
which  there  is  flow  through  a  bypass 
device. 

(D)  The  Sistersville  Plant  shall 
comply  with  the  start-up,  shutdown, 
maintenance  and  malfunction 
requirements  contained  in  paragraphs 
(f)(2)(ii)(D)(l)  through  (f)(2Kii)(D)(6)  of 
this  section,  with  respect  to  the  capper 
imit  process  vent  incinerator. 

(1)  The  Sistersville  Plant  shall 
develop  and  implement  a  Start-up, 
Shutdown  and  Malfunctioni'lan  as 
required  by  the  provisions  set  forth  in 
paragraph  (f)(2)(ii)(D)  of  this  section. 
The  plan  shall  describe,  in  detail, 
procedures  for  operating  and 
maintaining  the  thermal  incinerator 
during  periods  of  start-up,  shutdown 
and  malfunction,  and  a  program  of 
corrective  action  for  malfunctions  of  the 
thermal  incinerator. 

(2)  The  plan  shall  include  a  detailed 
description  of  the  actions  the 
Sistersville  Plant  will  take  to  perform 


the  functions  described  in  paragraphs 
(f)(2)(ii)(D)(2)(/)  through 
(f)(2)(ii)(D)(2)(i7j-)  of  this  section. 

(i)  Ensure  that  the  thermal  incinerator 
is  operated  in  a  manner  consistent  with 
good  air  pollution  control  practices. 

Ui]  Ensure  that  the  Sistersville  Plant  is 
prepared  to  correct  malfunctions  as 
soon  as  practicable  after  their 
occurrence  in  order  to  minimize  excess 
emissions. 

(iji)  Reduce  the  reporting  ~" 

requirements  associated  with  periods  of 
start-up,  shutdown  and  malfunction. 

(3)  During  periods  of  start-up, 
shutdown  and  malfunction,  the 
Sistersville  Plant  shall  maintain  the 
process  imit  and  the  associated  thermal 
incinerator  in  accordance  with  the  *« 
procedures  set  forth  in  the  plan. 

(4)  The  plan  shall  contain  record 
keeping  requirements  relating  to  periods 
of  start-up,  shutdown  or  malfunction, 
actions  taken  during  such  periods  in 
conformance  with  the  plan,  and  any 
failures  to  act  in  conformance  with  the 
plan  during  such  periods. 

(5)  During  periods  of  maintenance  or 
malfunction  of  the  thermal  incinerator, 
the  Sistersville  Plant  may  continue  to 
operate  the  capper  unit,  provided  that 
operation  of  the  capper  unit  without  the 
thermal  incinerator  shall  be  limited  to 
no  more  than  240  hours  each  calendar 
year. 

(6)  For  the  purposes  of  paragraph 
(f)(2)(iii)(D)  of  this  section,  the 
Sistersville  Plant  may  use  its  operating 
procedures  manual,  or  a  plan  developed 
for  other  reasons,  provided  that  plan 
meets  the  requirements  of  paragraph 
(f)(2)(iii)(D)  of  this  section  for  the  start- 
up, shutdown  and  malfunction  plan. 

(iii)  The  Sistersville  Plant  shall 
operate  the  closed-vent  system  in 
accordance  with  the  requirements  of 
paragraphs  (f)(2)(iii)(A)  through 
(f)(2)(iii)(D)  of  this  section. 

(A)  Closed-vent  system. 

(1)  At  all  times  when  the  process  vent 
thermal  incinerator  is  operating,  the 
Sistersville  Plant  shall  route  the  vent 
streams  identified  in  paragraph  (f)(2)(i) 
of  this  section  from  the  capper  unit  to 
the  thermal  incinerator  through  a 
closed-vent  system. 

[2)  The  closed-vent  system  will  be 
designed  for  and  operated  with  no 
detectable  emissions,  as  defined  in 
paragraph  (f)(6)  of  this  section. 

(B)  The  Sistersville  Plant  will  comply 
with  the  performance  standards  set  forth 
in  paragraph  (f)(2)(iii)(A)(I)  of  this 
section  on  and  after  the  date  on  which 
the  initial  performance  test  referenced 
in  paragraph  (f)(2)(ii)(B)  of  this  section 
is  completed,  but  no  later  than  sixty  (60) 
days  after  the  initial  start-up  date. 


(C)  The  Sistersville  Plant  shall  comply 
with  the  monitoring  requirements  of 
paragraphs  (f)(2)(iii)(C){I)  through 
(f)(2)(iii)(C)(5)  of  this  section,  with 
respect  to  the  closed-vent  system. 

(1)  At  the  time  of  the  performance  test 
described  in  paragraph  (f)(2)(ii)(B)  of 
this  section,  \he  Sistersville  Plant  shall 
inspect  the  closed-vent  system  as 
specified  in  paragraph  (f)(5)  of  this 
section. 

(2)  At  the  time  of  the  performance  test 
described  in  paragraph  (f)(2)(ii)(B)  of 
this  section,  and  annually  thereafter,  the 
Sistersville  Plant  shall  inspect  the 
closed-vent  system  for  visible,  audible, 
or  olfactory  indications  of  leaks. 

(J)  If  at  any  time  a  defect  or  leak  is 
detected  in  the  closed -vent  system,  the 
Sistersville  Plant  shall  repair  the  defect 
or  leak  in  accordance  with  the 
requirements  of  paragraphs 
(f)(2)(iii)(C)(5)(iT  and  (f)(2)(iii)(C)(J)(iil  of 
this  section. 

(i)  The  Sistersville  Plant  shall  make 
first  efforts  at  repair  of  the  defect  no 
later  than  five  (5)  calendar  days  after 
detection,  and  repair  shall  be  completed 
as  soon  as  possible  but  no  later  than 
forty-five  (45)  calendar  days  after 
detection. 

Ui)  The  Sistersville  Plant  shall 
maintain  a  record  of  the  defect  repair  in 
accordance  with  the  requirements 
specified  in  paragraph  (f)(2)(iii)(D)  of 
this  section. 

(D)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily  accessible 
records  of  the  inspections  and  repairs 
required  to  be  performed  by  paragraph 
(f)(2){iii)  of  this  section. 

(iv)  The  Sistersville  Plant  shall 
operate  the  methanol  recovery  operation 
in  accordance  with  paragraphs 
(f)(2)(iv)(A)  through  (f)(2)(iv)(C)  of  this 
section. 

(A)  The  Sistersville  Plant  shall 
operate  the  condenser  associated  with 
the  methanol  recovery  operation  at  all 
times  during  which  the  capper  unit  is 
being  operated  to  manufacture  product. 

(B)  Tne  Sistersville  Plant  shall  comply 
with  the  monitoring  requirements 
described  in  paragraphs  (f)(2)(B)(2) 
through  (f)(2)(B)(5)  of  this  section,  with 
respect  to  the  methanol  recovery 
operation. 

(1)  The  Sistersville  Plant  shall 
perform  measurements  necessary  to 
determine  the  information  described  in 
paragraphs  (0(2)(iv)(B)(l)(/)  and 
(f)(2)(iv)(B)(l)(/0  of  this  section  to 
demonstrate  the  percentage  recovery  by 
weight  of  the  methanol  contained  in  the 
influent  gas  stream  to  the  condenser. 

(/)  Information  as  is  necessary  to 
calculate  the  annual  amoimt  of 
methanol  generated  by  operating  the 
capper  unit. 
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(/i)  The  annual  amount  of  methanol 
recovered  by  the  condenser  associated 
with  the  methanol  recovery  operation. 

(2)  The  Sistersville  Plant  shall  install, 
calibrate,  maintain  and  operate 
according  to  manufacturer 
specifications,  a  temperature  monitoring 
device  with  a  continuous  recorder  for 
the  condenser  associated  with  the 
methanol  recovery  operation,  as  an 
indicator  that  the  condenser  is 
operating. 

[3]  The  Sistersville  Plant  shall  record 
the  dates  and  times  during  which  the 
capper  unit  and  the  condenser  are 
operating. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily-accessible 
records  of  the  parameters  speciHed  to  be 
monitored  under  paragraph  (f)(2)(iv)(B) 
of  this  section. 

(v)  The  Sistersville  Plant  shall  comply 
with  the  requirement'  of  paragraphs 
(0(2)(v){A)  through  .  ,v2)(v)(C)  of  this 
section  for  the  disposition  of  methanol 
collected  by  the  methanol  recovery 
operation. 

(A)  On  an  annual  basis,  the 
Sistersville  Plant  shall  ensure  that  a 
minimum  of  95%  by  weight  of  the 
methanol  collected  by  tbe  methanol 
recovery  operation  (also  referred  to  as 
the  "collected  methanol")  is  utilized  for 
reuse,  recovery,  or  thermal  recovery/ 
treatment.  The  Sistersville  Plant  may 
use  the  methanol  on-site,  or  may 
transfer  or  sell  the  methanol  for  reuse, 
recovery,  or  thermal  recovery/treatment 
at  other  facilities. 

(1)  Reuse.  To  the  extent  reuse  of  all  of 
the  collected  methanol  destined  for 
reuse,  recovery,  or  thermal  recovery  is 
not  economically  feasible,  the 
Sistersville  Plant  shall  ensure  the 
residual  portion  is  sent  for  recovery,  as 
defined  in  paragraph  (fl(6]  of  this 
section,  except  as  provided  in  paragraph 
(0(2)(v)(A)(2)  of  this  section. 

(2)  Recovery.  To  the  extent  that  reuse 
or  recovery  of  all  the  collected  methanol 
destined  for  reuse,  recovery,  or  thermal 
recovery  is  not  economically  feasible, 
the  Sistersville  Plant  shall  ensure  that 
the  residual  portion  is  sent  for  thermal 
recovery /treatment,  as  defined  in 
paragraph  (f)(6]  of  this  section. 

[3]  The  Sistersville  Plant  shall  ensure 
that,  on  an  annual  basis,  no  more  than 
5%  of  the  methanol  collected  by  the 
methanol  recovery  operation  is  subject 
to  bio-treatment. 

(4)  In  the  event  the  Sistersville  Plant 
receives  written  notification  of 
revocation  pursuant  to  paragraph 
(f)(3)(iv)  of  this  section,  the  percent 
limitations  set  forth  under  paragraph 
(f)(2)(v)(A]  of  this  section  shall  no 
longer  be  applicable,  beginning  on  the 


date  of  receipt  of  written  notification  of 
revocation. 

(B)  The  Sistersville  Plant  shall 
perform  such  measurements  as  are 
necessary  to  determine  the  pounds  of 
collected  methanol  directed  to  reuse, 
recovery,  thermal  recovery/treatment 
and  bio-treatment,  respectively,  on  a 
monthly  basis. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  up^to-date,  readily  accessible 
records  of  the  amounts  of  collected 
methanol  directed  to  reuse,  recovery, 
thermal  recovery/treatment  and  bio- 
treatment  necessary  for  the 
measurements  required  under  paragraph 
(f)(2)(iv)(B)  of  this  section. 

(vi)  The  Sistersville  Plant  shall 
perform  a  WMPP  project  in  accordance 
with  the  requirements  and  schedules  set 
forth  in  paragraphs  (f)(2)(vi)(A)  through 
(f)(2)(vi)(C)  of  this  section. 

(A)  In  performing  the  WMPP  Project, 
the  Sistersville  Plant  shall  use  a  Study 
Team  and  an  Advisory  Committee  as 
described  in  paragraphs  (f)(2)(vi)(A)(l) 
through  (0(2)(vi)(A)(6)  of  this  section. 

(1)  At  a  minimum,  the  multi- 
functional Study  Team  shall  consist  of 
Sistersville  Plant  personnel  from 
appropriate  plant  departments 
(including  both  management  and 
employees)  and  an  independent 
contractor.  The  Sistersville  Plant  shall 
select  a  contractor  that  has  experience 
and  training  in  WMPP  in  the  chemical 
manufacturing  industry. 

(2)  The  Sistersville  Plant  shall  direct 
the  Study  Team  such  that  the  team 
performs  the  functions  described  in 
paragraphs  (f)(2)(vi)(A)(2)(/)  through 
(f)(2)(vi)(A)(2)(v)  of  this  section. 

(;■)  Review  Sistersville  Plant 
operations  and  waste  streams. 

[ii)  Review  prior  WMPP  efforts  at  the 
Sistersville  Plant. 

(Hi)  Develop  criteria  for  the  selection 
of  waste  streams  to  be  evaluated  for  the 
WMPP  Project. 

[iv]  Identify  and  prioritize  the  waste 
streams  to  be  evaluated  during  the  study 
phase  of  the  WMPP  Project,  based  on 
the  criteria  described  in  paragraph 
{f)(2)(vi)(A)(2)(/i7)  of  this  section. 

(v)  Perform  the  WMPP  Study  as 
required  by  paragraphs  (f)(2)(vi)(A)(3) 
through  (f)(2)(vi){A)(5),  paragraph 
(f)(2)(vi)(B),  and  paragraph  (f)(2)(vi)(C) 
of  this  section. 

(3)0)  The  Sistersville  Plant  shall 
establish  an  Advisory  Committee 
consisting  of  a  representative  from  EPA, 
a  representative  from  WVDEP,  the 
Sistersville  Plant  Manager,  the 
Sistersville  Plant  Director  of  Safety, 
Health  and  Environmental  Affairs,  and 
a  stakeholder  representative(s). 

(ii)  The  Sistersville  Plant  shall  select 
the  stakeholder  representative(s)  by 


mutual  agreement  of  EPA,  WVDEP  and 
the  Sistersville  Plant  no  later  than  20 
days  after  receiving  from  EPA  and 
WVDEP  the  names  of  their  respective 
committee  members. 

(4)  The  Sistersville  Plant  shall 
convene  a  meeting  of  the  Advisory 
Committee  no  later  than  thirty  days  after 
selection  of  the  stakeholder 
representatives,  and  shall  convene 
meetings  periodically  thereafter  as 
necessary  for  the  Advisory  Committee  to 
perform  its  assigned  functions.  The 
Sistersville  Plant  shall  direct  the 
Advisory  Committee  to  perform  the 
functions  described  in  paragraphs 
(f)(2)(vi)(A)(4)(i-)  through 
(fl{2)(vi)(A)(4)(jii)  of  this  section. 

(i)  Review  and  comment  upon  the 
Study  Team's  criteria  for  selection  of 
waste  streams,  and  the  Study  Team's 
identification  and  prioritization  of  the 
waste  streams  to  be  evaluated  during  the 
WMPP  Project. 

(ii)  Review  and  comment  upon  the 
Study  Team  progress  reports  and  the 
draft  WMPP  Study  Report. 

(Hi)  Periodically  review  the 
effectiveness  of  WMPP  opportunities 
implemented  as  part  of  the  WMPP 
Project,  and,  where  appropriate,  WMPP 
opportunities  previously  determined  to 
be  infeasible  by  the  Sistersville  Plant 
but  which  had  potential  for  feasibility  in 
the  future. 

(5)  Beginning  on  January  15, 1998, 
and  every  ninety  (90)  days  thereafter 
until  submission  of  the  final  WMPP 
Study  Report  required  by  paragraph 
(f)(2)(vi)(C)  of  this  section,  the 
Sistersville  Plant  shall  direct  the  Study 
Team  to  submit  a  progress  report  to  the 
Advisory  Committee  detailing  its  efforts 
during  the  prior  ninety  (90)  day  period. 

(B)  The  Sistersville  Plant  shall  ensure 
that  the  WMPP  Study  and  the  WMPP 
Study  Report  meet  the  requirements  of 
paragraphs  (f)(2)(vi)(B)(l)  through 
(f)(2)(vi)(B)(3)  of  this  section. 

(1)  The  WMPP  Study  shall  consist  of 
a  technical,  economic,  and  regulatory 
assessment  of  opportunities  for  source 
reduction  and  for  environmentally 
sound  recycling  for  waste  streams 
identified  by  the  Study  Team. 

(2)  The  WMPP  Study  shall  evaluate 
the  source,  nature,  and  volume  of  the 
waste  streams;  describe  all  the  WMPP 
opportunities  identified  by  the  Study 
Team;  provide  a  feasibility  screening  to 
evaluate  the  technical  and  economical 
feasibility  of  each  of  the  WMPP 
opportunities;  identify  any  cross-media 
impacts  or  any  anticipated  transfers  of 
risk  associated  with  each  feasible 
WMPP  opportunity;  and  identify  the 
projected  economic  savings  and 
projected  quantitative  waste  reduction 
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estimates  for  each  WMPP  opportunity 
identified. 

(5)  No  later  than  October  19, 1998,  the 
Sistersville  Plant  shall  prepare  and 
submit  to  the  members  of  the  Advisory 
Committee  a  draft  WMPP  Study  Report 
which,  at  a  minimum,  includes  the 
results  of  the  WMPP  Study,  identifies 
WMPP  opportunities  the  Sistersville 
Plant  determines  to  be  feasible, 
discusses  the  basis  for  excluding  other 
opportunities  as  not  feasible,  and  makes 
recommendations  as  to  whether  the 
WMPP  Study  should  be  conUnued.  The 
members  of  the  Advisory  Committee 
shall  provide  any  comments  to  the 
Sistersville  Plant  within  thirty  (30)  days 
of  receiving  the  WMPP  Study  Report. 

(C)  Within  thirty  (30)  days  after 
receipt  of  comments  from  the  members 
of  the  Advisory  Committee,  the 
Sistersville  Plant  shall  submit  to  EPA 
and  WVDEP  a  final  WMPP  Study  Report 
which  identifies  those  WMPP 
opportunities  the  Sistersville  Plant 
determines  to  be  feasible  and  includes 
an  implementation  schedule  for  each 
such  WMPP  opportunity.  The 
Sistersville  Plant  shall  make  reasonable 
efforts  to  implement  all  feasible  WMPP 
opportunities  in  accordance  with  the 
priorities  identified  in  the 
implementation  schedule. 

[1]  For  piuposes  of  this  paragraph  (f), 
a  WMPP  opportunity  is  feasible  if  the 
Sistersville  Plant  considers  it  to  be 
technically  feasible  (taking  into  account 
engineering  and  regulatory  factors, 
product  line  specifications  and 
customer  needs)  and  economically 
practical  (taking  into  account  the  full 
environmental  costs  and  benefits 
associated  with  the  WMPP  opportunity 
and  the  company's  internal 
requirements  for  approval  of  capital 
projects).  For  purposes  of  the  WMPP 
Project,  the  Sistersville  Plant  should  use 
"An  Introduction  to  Environmental 
Accounting  as  a  Business  Management 
Tool,"  (EPA  742/R-95/001)  as  one  tool 
to  identify  the  full  environmental  costs 
and  benefits  of  each  WMPP  opportunity. 
This  EPA  publication  is  available  from 
EPA  by  calling  1-800-490-9198. 

(2)  In  implementing  each  WMPP 
opportxmity,  the  Sistersville  Plant  shall, 
after  consulting  with  the  other  members 
of  the  Advisory  Committee,  develop 
appropriate  protocols  and  methods  for 
determining  the  information  required  by 
paragraphs  (f)(2)(vi)(2){/)  throu^ 
(f)(2)(vi)(2)(iiil  of  this  section. 

(/)  The  overall  volume  of  wastes 
reduced. 

iii)  The  quantities  of  each  constituent 
identified  in  paragraph  (f)(8)  of  this 
section  reduced  in  the  wastes. 
[Hi)  The  economic  benefits  achieved. 


(5)  No  requirements  of  paragraph 
(f)(2)(vi)  of  this  section  are  intended  to 
prevent  or  restrict  the  Sistersville  Plant 
from  evaluating  and  implementing  any 
WMPP  opportunities  at  the  Sistersville 
Plant  in  the  normal  course  of  its 
operations  or  from  implementing,  prior 
to  the  completion  of  the  WMPP  Study, 
any  WMPP  opportunities  identified  by 
the  Study  Team. 

(vii)  The  Sistersville  Plant  shall 
maintain  on-site  each  record  required  by 
paragraph  (f)(2)  of  this  section,  through 
the  MON  Compliance  Date. 

(viii)  The  Sistersville  Plant  shall 
comply  vdth  the  reporting  requirements 
of  paragraphs  (f)(2)(viii)(A)  through 
(f)(2)(viii)(G)  of  this  section. 

(A)  At  least  sixty  days  prior  to 
conducting  the  initial  performance  test 
of  the  thermal  incinerator,  the 
Sistersville  Plant  shall  submit  to  EPA 
and  WVDEP  copies  of  a  notification  of 
performance  test,  as  described  in  40 
CFR  63.7(b).  FoUovmig  the  initial 
performance  test  of  the  thermal 
incinerator,  the  Sistersville  Plant  shall 
submit  to  EPA  and  WVDEP  copies  of  the 
performance  test  results  that  include  the 
information  relevant  to  initial 
performance  tests  of  thermal 
incinerators  contained  in  40  CFR 
63.7(g)(1),  40  CFR  63.117(a)(4)(i).  and  40 
CFR63.117(a)(4Kii). 

(B)  Beginning  in  1999,  on  January  31 
of  each  year,  the  Sistersville  Plant  shall 
submit  a  semiannual  written  report  to 
the  EPA  and  WVDEP,  with  respect  to 
the  preceding  six  month  period  ending 
on  December  31,  which  contains  the 
information  described  in  paragraphs 
(f)(2)(viii)(B)(l)  through 
(f)(2)(viii)(B)(  10)  of  this  secUon. 

(1)  Instances  of  operating  below  the 
minimum  operating  temperature 
established  for  the  thermal  incinerator 
under  paragraph  (f)(2)(ii)(A)(l)  of  this 
section  which  were  not  corrected  within 
24  hours  of  onset. 

(2)  Any  periods  during  which  the 
capper  unit  was  being  operated  to 
manufacture  product  while  the  flow 
indicator  for  the  vent  streams  to  the 
thermal  incinerator  showed  no  flow. 

(5)  Any  periods  during  which  the 
capper  unit  was  being  operated  to 
manufacture  product  while  the  flow 
indicator  for  any  bypass  device  on  the 
closed  vent  system  to  the  thermal 
incinerator  showed  flow. 

(4)  Information  required  to  be 
reported  during  that  six  month  pwriod 
under  the  preconstruction  permit  issued 
imder  the  state  permitting  program 
approved  under  subpart  XX  of  40  CFR 
Part  52 — Approval  and  Promulgation  of 
Implementation  Plans  for  West  Virginia. 

(5)  Any  periods  during  which  the 
capper  unit  was  being  operated  to 


manufacture  product  while  the 
condenser  associated  with  the  methanol 
recovery  operation  was  not  in  operation. 

(6)  The  amount  (in  pounds  and  by 
month)  of  methanol  collected  by  the 
methanol  recovery  operation  during  the 
six  month  period. 

(7)  The  amount  (in  pounds  and  by 
month)  of  collected  methanol  utilized    ■^' 
for  reuse,  recovery,  thermal  recovery/ 
treatment,  or  bio-treatment, 
respectively,  during  the  six  month 
period. 

(8)  The  calculated  amount  (in  pounds 
and  by  month)  of  methanol  generated  by 
operating  the  capper  unit. 

(9)  The  status  of  the  WMPP  Project, 
including  the  status  of  developing  the 
WMPP  Study  Report. 

(10)  Beginning  in  the  year  after  the 
Sistersville  Plant  submits  the  final 
WMPP  Study  Report  required  by 
paragraph  (f)(2)(vi)(C)  of  this  section, 
and  continuing  in  each  subsequent 
Semiannual  Report  required  by 
paragraph  (f)(2)(viii)(B)  of  this  section, 
the  Sistersville  Plant  shall  report  on  the 
progress  of  the  implementation  of 
feasible  WMPP  opportunities  identified 
in  the  WMPP  Study  Report.  The 
Semiannual  Report  required  by 
paragraph  (f)(2)(viii)(B)  of  this  section 
shall  identify  any  cross-media  impacts 
or  impacts  to  worker  safety  or 
community  health  issues  that  have 
occurred  as  a  result  of  implementation 
of  the  feasible  WMPP  opportimities. 

(C)  Beginning  in  1999,  on  July  31  of 
each  year,  the  Sistersville  Plant  shall 
provide  an  Annual  Project  Report  to  the 
EPA  and  WVDEP  Project  XL  contacts 
containing  the  information  required  by 
paragraphs  {0(2)(viii)(C)(l)  through 
(f)(2)(viii)(C)(fl)  of  this  section. 

(1)  The  categories  of  information 
required  to  be,  submitted  under 
paragraphs  (fl(2)(viii)(B)(l)  through 
(f)(2)(viii)(B)(8)  of  this  section,  for  the 
preceding  12  month  period  ending  on 
Jime  30. 

[2]  An  updated  Emissions  Analysis 
for  January  through  December  of  the 
preceding  calendar  year.  The 
Sistersville  Plant  shall  submit  the 
updated  Emissions  Analysis  in  a  form 
substantially  equivalent  to  the  previous 
Emissions  Analysis  prepared  by  the 
Sistersville  Plant  to  support  Project  XL. 
The  Emissions  Analysis  shall  include  a 
comparison  of  the  volatile  organic 
emissions  associated  with  the  capper 
unit  process  vents  and  the  wastewater 
treatment  system  (using  the  EPA  Water 
8  model  or  other  model  agreed  to  by  the 
Sistersville  Plant,  EPA  and  WVDEP) 
under  Project  XL  with  the  expected 
emissions  from  those  sources  absent 
Project  XL  during  that  period. 
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(3)  A  disaission  of  the  Sistersville 
Plant's  performance  in  meeting  the 
requirements  of  this  paragraph  (f), 
spedfically  identifying  any  areas  in 
which  the  Sistersville  Plant  either 
exceeded  or  failed  to  achieve  any  such 
standard. 

[4]  A  description  of  any  imanticipated 
problems  in  implementing  the  XL 
Project  and  any  steps  taken  to  resolve 
them. 

(5)  A  WMPP  Implementation  Report 
that  contains  the  information  contained 
in  paragraphs  (f)(2)(viii](C](5)(/)  through 
(viii)(C)(5)(vj)  of  this  section. 

(j)  A  summary  of  the  WMPP 
opportunities  selected  for 
implementation. 

07)  A  description  of  the  WMPP 
opportunities  initiated  and/or 
completed. 

(iii)  Reductions  in  volimie  of  waste 
generated  and  amounts  of  each 
constituent  reduced  in  wastes  including 
any  constituents  identified  in  paragraph 
(f)(8)  of  this  section. 

(jV)  An  economic  beneBts  analysis. 

(v)  A  summary  of  the  results  of  the 
Advisory  Committee's  review  of 
implemented  WMPP  opportunities. 

[vi]  A  reevaluation  of  WMPP 
opportunities  previously  determined  to 
be  infeasible  by  the  Sistersville  Plant 
but  which  had  potential  for  future 
feasibility. 

(6)  An  assessment  of  the  nature  of, 
and  the  successes  or  problems 
associated  with,  the  Sistersville  Plant's 
interaction  with  the  federal  and  state 
agencies  under  the  Project. 

(7)  An  update  on  staxeholder 
involvement  efforts. 

(8)  An  evaluation  of  the  Project  as 
implemented  against  the  Project  XL 
Criteria  and  the  baseline  scenario. 

(D)  The  Sistersville  Plant  shall  submit 
to  the  EPA  and  WVDEP  Project  XL 
contacts  a  written  Final  Project  Report 
covering  the  period  diuing  which  the 
temporary  deferral  was  effective,  as 
described  in  paragraph  (f)(3)  of  this 
section. 

(1)  The  Final  Project  Report  shall 
contain  the  information  required  to  be 
submitted  for  the  Semiannual  Report 
required  under  paragraph  (f)(2)(viii)(B) 
of  this  section,  and  the  Annual  Project 
Report  required  under  paragraph 
(f)(2)(viii)(C)  of  this  section. 

(2)  The  Sistersville  Plant  shall  submit 
the  Final  Project  Report  to  EPA  and 
WVDEP  no  later  than  180  days  after  the 
temporary  deferral  of  paragraph  (f)(1)  of 
this  section  is  revoked,  or  180  days  after 
the  MON  CompUance  Date,  whichever 
occurs  first. 

(E)(2)  The  Sistersville  Plant  shall 
retain  on-site  a  complete  copy  of  each 
of  the  report  documents  to  be  submitted 


to  EPA  and  WVDEP  in  accordance  with 
requirements  imder  paragraph  (f)(2)  of 
this  section.  The  Sistersville  Plant  shall 
retain  this  record  imtil  180  days  after 
the  MON  Compliance  Date.  The 
Sistersville  Plant  shall  provide  to 
stakeholders  and  interested  parties  a 
written  notice  of  availability  (to  be 
mailed  to  all  persons  on  the  Project 
mailing  list  and  to  be  provided  to  at 
least  one  local  newspaper  of  general 
circulation)  of  each  such  document,  and 
provide  a  copy  of  each  dociunent  to  any 
such  person  upon  request,  subject  to  the 
provisions  of  40  CFR  Part  2. 

(2)  Any  reports  or  other  information 
submitted  to  EPA  or  WVDEP  may  be 
released  to  the  public  pursuant  to  the 
Federal  Freedom  of  Information  Act  (42 
U.S.C.  552  et  seq.),  subject  to  the 
provisions  of  40  CFR  Part  2. 

(F)  The  Sistersville  Plant  shall  make 
all  supporting  monitoring  results  and 
records  required  under  paragraph  (f)(2) 
of  this  section  available  to  EPA  and 
WVDEP  within  a  reasonable  amount  of 
time  after  receipt  of  a  written  request 
from  those  Agencies,  subject  to  the 
provisions  of  40  CFR  Part  2. 

(G)  Each  report  submitted  by  the 
Sistersville  Plant  under  the 
requirements  of  paragraph  (f)(2)  of  this 
section  shall  be  certified  by  a 
Responsible  Corporate  Officer,  as 
defined  in  40  CFR  270.11(a)(1). 

(H)  For  each  report  submitted  in 
accordance  with  paragraph  {f)(2)  of  this 
section,  die  Sistersville  Plant  shall  send 
one  copy  each  to  the"addresses  in 
paragraphs  (f)(2)(viii)(H)(2)  through 
(H)(5)  of  this  section. 

(1)  U.S.  EPA  Region  3,  841  Chestnut 
Street,  Philadelphia,  PA  19107, 
Attention  Tad  Radzinski,  Mail  Code 
3WC11. 

(2)  U.S.  EPA,  401  M  Street  SW, 
Washington,  DC  20460,  Attention  L. 
Nancy  Bimbaiun,  Mail  Code  2129. 

(3)  West  Virginia  Division  of 
Environmental  Protection,  Office  of  Air 
Quality,  1558  Washington  Street  East, 
Charleston,  WV  25311-2599.  Attention 
John  H.  Johnston. 

(3)  Effective  period  and  revocation  of 
temporary  deferral. 

(ij  The  temporary  deferral  contained 
in  this  paragraph  (f)  is  effective  from 
April  1, 1998,  and  shall  remain  effective 
until  the  MON  Compliance  Date.  The 
temporary  deferral  contained  in  this 
paragraph  (f)  may  be  revoked  prior  to 
the  MON  Compliance  Date,  as  described 
in  jparagxaph  (0(3)(iv)  of  this  section. 

(li)  On  the  MON  Compliance  Date,  the 
temporary  deferral  contained  in  this 
paragra^  (f)  will  no  longer  be  effective. 

(iii)  The  Sistersville  Plant  shall  come 
into  compliance  with  those 
requirements  deferred  by  this  paragraph 


(f)  no  later  than  the  MON  Compliance 
Date.  No  later  than  18  months  prior  to 
the  MON  Comphance  Date,  the 
Sistersville  Plant  shall  submit  to  EPA  an 
implementation  schedule  that  meets  the 
requirements  of  paragraph  (g)(l)(iii]  of 
this  section. 

(iv)  The  tennporary  defiarral  contained 
in  this  paragraph  (f)  may  be  revoked  for 
cause,  as  determined  by  EPA,  prior  to 
the  MON  Compliance  Date.  The 
Sistersville  Plant  may  request  EPA  to 
revoke  the  temporary  deferral  contained 
in  this  paragraph  (f)  at  any  time.  The 
revocation  shall  be  effective  on  the  date 
that  the  Sistersville  Plant  receives 
written  notification  of  revocation  from 
EPA. 

(v)  Nothing  in  this  section  shall  affect 
the  provisions  of  the  MON,  as 
applicable  to  the  Sistersville  Plant. 

(vi)  Nothing  in  paragraph  (f)  or  (g)  of 
this  section  shall  affect  any  regulatory 
requirements  not  referenced  in 
paragraph  (f)(l)(iii)  or  (f)(l)(iv)  of  this 
section,  as  appUcable  to  the  Sistersville 
Plant. 

(4)  The  Sistersville  Plant  shall 
conduct  the  initial  performance  test 
required  by  paragraph  (f)(2)(ii)(B)  of  this 
section  using  the  procedures  in 
paragraph  (Q(4]  of  this  section.  The 
organic  concentration  and  percent 
reduction  shall  be  measured  as  TOC 
minus  methane  and  ethane,  according  to 
the  procedures  specified  in  paragraph 
(f)(4)  of  this  section. 

(i)  Method  1  or  lA  of  40  CFR  part  60, 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites. 

(A)  To  determine  compliance  with  the 
98  percent  reduction  of  TOC 
requirement  of  paragraph  (f)(2)(ii)(A)(l) 
of  this  section,  sampling  sites  shall  be 
located  at  the  inlet  of  the  control  device 
after  the  final  product  recovery  device, 
and  at  the  outlet  of  the  control  device. 

(B)  To  determine  compliance  with  the 
20  parts  per  million  by  volimie  TOC 
Limit  in  paragraph  (f)(2)(ii)(A)(l)  of  this 
section,  the  sampling  site  shall  be 
located  at  the  outlet  of  the  control 
device. 

(ii)  The  gas  voliunetric  flow  rate  shall 
be  determined  using  Method  2,  2A,  2C, 
or  2D  of  40  CFR  part  60,  appendix  A, 
as  appropriate. 

(iii)  To  determine  compliance  with 
the  20  parts  per  million  by  volume  TOC 
limit  in  paragraph  (f)(2)(iiKA)(I)  of  this 
section,  the  Sistersville  Plant  shall  use 
Method  18  of  40  CFR  part  60,  appendix 
A  to  measure  TOC  minus  methane  and 
ethane.  Alternatively,  any  other  method 
or  data  that  has  been  validated 
according  to  the  applicable  procedures 
in  Method  301  of  40  CFR  part  63, 
appendix  A,  may  be  used.  The  following 
procedures  shall  be  used  to  calculate 
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parts  per  million  by  volume 
concentration,  corrected  to  3  percent 
oj^en: 

(A)  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  at  a  Tninimiim  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time,  such  as  15  minute 
intervals  during  the  run. 

(B)  The  concentration  of  TOC  miniis 
methane  and  ethane  (Croc)  shall  be 
calculated  as  the  sum  of  the 
concentrations  of  the  individual 
components,  and  shall  be  computed  for 
each  run  using  the  following  equation: 


rn     ^ 


Xc, 


_VVJ='       J 


^TOC  -2* 

i.l      * 
where: 

Croc  =  Cencentntion  of  TOC  (minus 

metlian«  and  •thane),  dry  basis,  parts  per 

million  by  volume. 
Qi «  Concentration  of  sample  cranponents  j 

of  sample  i,  diy  basis,  parts  per  million  try 

volimie. 
n  =  Number  of  ccxnponents  in  the  sample. 
X  =  Nimiber  of  samples  in  the  sample  run. 

(C)  The  concentration  of  TOC  shall  be 
corrected  to  3  percent  oxygen  if  a 
combustion  device  is  the  control  device. 

(])  The  emission  rate  correction  feictor 
or  excess  air,  integrated  sampling  and 
analysis  procedures  of  Method  3B  of  40 
CFR  part  60,  appendix  A  shall  be  used 
to  determine  the  oxygen  concentration 
(%Om).  The  sampl.es  shall  be  taken 
during  the  same  time  that  the  TOC 
(minus  methane  or  ethane)  samples  are 
taken. 

[2]  The  concentration  corrected  to  3 
percent  oxygen  (Cc)  shall  be  computed 
using  the  following  equation: 

c  =c  (—^2^—\ 

'        '"U0.9-%O2j 
where: 

Cc  s  Concentration  of  TOC  corrected  to  3 

percent  oxygen,  dry  basis,  parts  per  million 

by  volume. 
CiB  =  Concentration  of  TOC  (minus  methane 

and  ethane),  dry  basis,  parts  per  million  by 

volume. 
%02d  =  Concentration  of  oxygen,  dry  basis, 

percent  by  volume. 

(iv)  To  determine  compliance  with 
the  98  percent  reduction  requirement  of 
paragraph  (f)(2)(ii)(A)(l)  of  this  section, 
the  Sistersville  Plant  shall  use  Method 
18  of  40  CFR  part  60,  appendix  A; 
alternatively,  any  other  method  or  data 
that  has  been  vaUdated  according  to  the 
appUcable  procedures  in  Method  301  of 
40  CFR  part  63,  appendix  A  may  be 


used.  The  following  procedures  shall  be 
used  to  calcTilate  percent  reduction 
efficiency: 

(A)  The  minimum  sampling  time  for 
each  run  shall  be  1  hoiu  in  which  either 
an  integrated  sample  or  a  mininnim  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time  such  as  15  minute 
intervals  during  the  run. 

(B)  The  mass  rate  of  TOC  minus 
methane  and  ethane  (£<.  Eo)  shall  be 
computed.  All  organic  compounds 
(mintis  methane  and  ethane)  measured 
by  Method  18  of  40  CFR  part  60, 
Appendix  A  are  siunmed  using  the 
following  equations: 


Ei=K: 


E„=K, 


where: 

Cy,  Coi  =  Concentration  of  sample  component 
i  of  the  gas  stream  at  the  inlet  and  outlet 
of  the  control  device,  respectively,  dry 
basis,  parts  per  million  l^  volume. 

Bi,  Eo  =  Mass  rate  of  TOC  (minus  methane 
and  ethane)  at  the  inlet  and  outlet  of  the 
control  device,  respectively,  dry  basis, 
kilogram  per  hour. 

M^,  Moi  -  Molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the  inlet 
and  outlet  of  the  control  device, 
respectively,  gram/gram-mole. 

Qi>  Q>  =  Flow  rate  of  gas  stream  at  the  inlet 
and  outlet  of  the  control  device, 
respectively,  dry  standard  cubic  meter  per 
minute. 

Kj  s  Constant,  2.494x10 -« (parts  per 
million)  ~  ■  (gram-mole  per  standard  cubic 
meter)  (kilogram/gram)  (minute/hour), 
where  standard  temperature  (gram-mole 
per  standard  cubic  meter)  is  20  *C 

(C)  The  percent  reduction  in  TOC 
(minus  methane  and  ethane)  shall  be 
calculated  as  follows: 


R  = 


E; 


(100) 


where: 

R  =  Control  efBciency  of  control  device, 
percent 

Ei  s  Mass  rate  of  TOC  (minus  methane  and 
ethane)  at  the  inlet  to  the  control  device  as 
calculated  under  paragraph  ({)(4)(iv)(B)  of 
this  section,  kilograms  TOC  per  hour. 

Eo  =  Mass  rate  of  TCiC  (minus  methane  and 
ethane)  at  the  outlet  of  the  control  device, 
as  calculated  under  paragraph  (f)(4)(iv)(B) 
of  this  section,  kilograms  TOC  per  hour. 

(5)  At  the  time  of  the  initial 
performance  test  of  the  process  vent 
thermal  incinerator  required  under 
(f)(2](ii)(B)  of  this  section,  the 


Sistersville  Plant  shall  inspect  each 
closed  vent  system  according  to  the 
procedures  specified  in  paragraphs 
(0(5)(i)  throtigh  (f)(5)(vi)  of  this  ssction. 

(i)  The  initial  inspections  shall  be 
conducted  in  accordance  with  Method 
21  of  40  CFR  part  60,  appendix  A. 

(ii)(A)  Except  as  provided  in 
paragraph  (f)(5)(ii)(B)  of  this  section,  the 
detection  instrument  shall  meet  the 
performance  criteria  of  Method  21  of  40 
CFR  part  60,  appendix  A,  except  the 
instrument  response  factor  criteria  in 
section  3.1.2(a)  of  Method  21  of  40  CFR 
part  60,  appendix  A  shall  be  for  the 
average  composition  of  the  ptocBsa  fluid 
not  each  individual  volatile  mganic 
compound  in  the  stream.  For  process 
streams  that  contain  nitrogm,  air,  or 
other  inerts  which  are  not  organic 
hazardous  air  pollutants  or  volatile 
organic  compounds,  the  average  stream 
response  facXar  shall  be  calculated  on  an 
inert-free  basis. 

(B)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  ^ledfied  in 
paragraph  (f)(SHii)(A)  of  this  sectirai,  the 
instrument  readings  may  be  adjusted  by 
multipljnng  by  the  average  response 
factor  of  the  process  fluid,  calculated  on 
an  inert-free  basis  as  described  in 
paragraph  (f)(5)(ii)(A)  of  this  section, 

(iii)  liie  detection  instrument  shall  be 
calibrated  before  use  on  each  day  of  its 
use  by  the  prooeduros  specified  in 
Method  21  of  40  CFR  part  60,  appendix 
A. 

(iv)  Calibration  gases  shall  be  as 
follows: 

(A)  Zero  air  (less  than  10  parts  per 
million  hydrocarbon  in  air);  and 

(B)  Mixtures  of  methane  in  air  at  a 
concentration  less  than  10,000  parts  per 
miUion.  A  calibratirai  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (f)(5)(ii)(A)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compotmds  to  be  measiu«d  in  air. 

(v)  The  Sistersville  Plant  may  elect  to 
adjust  or  not  adjust  instrument  readings 
for  backgroimd.  If  the  Sistersville  Plant 
elects  to  not  adjust  readings  for 
background,  all  such  instrument 
readings  shall  be  compared  directly  to 
the  applicable  leak  definition  to 
determine  whether  there  is  a  leak.  If  the 
Sistersville  Plant  elects  to  adjust 
instrument  readings  for  backgroimd,  the 
Sistersville  Plant  shall  measure 
background  concentration  using  the 
procedures  in  40  CFR  63.180  (b)  and  (c). 
The  Sistersville  Plant  shall  sublet 
background  reading  from  the  maximum 


11138  Federal  Register /Vol.  63,  No.  44 /Friday.  March  6,  1998 /Rules  and  Regulations 


JMI 


concentration  indicated  by  the 
instrument. 

(vi)  The  arithmetic  difference  between 
the  maximum  concentration  indicated 
by  the  instnunent  and  the  background 
level  shall  be  compared  with  500  parts 
per  million  for  determining  compliance. 

(6)  Definitions  of  terms  as  usea  in 
paragraphs  264.1080  (0  and  264.1080  (g) 
of  this  part. 

(i)  Closed  vent  system  is  defined  as  a 
system  that  is  not  open  to  the 
atmosphere  and  that  is  composed  of 
piping,  connections  and,  if  necessary, 
flow-inducing  devices  that  transport  gas 
or  vapor  from  the  capper  unit  process 
vent  to  the  thermal  incinerator. 

(ii)  No  detectable  emissions  means  an 
instrument  reading  of  less  than  500 
parts  per  million  by  voliune  above 
back^und  as  determined  by  Method 
21  in  40  CFR  part  60. 

(iii)  Reuse  includes  the  substitution  of 
collected  methanol  (without 
reclamation  subsequent  to  its  collection) 
for  virgin  methanol  as  an  ingredient 
(including  uses  as  an  intermediate)  or  as 
an  effective  substitute  for  a  commercial 
product. 

(iv)  Recovery  includes  the 
substitution  of  collected  methanol  for 
virgin  methanol  as  an  ingredient 
(including  uses  as  an  intermediate)  or  as 
an  effective  substitute  for  a  commercial 
product  following  reclamation  of  the 
methanol  subsequent  to  its  collection. 

(v)  Thermal  recovery/treatment 
includes  the  use  of  collected  methanol 
in  fuels  blending  or  as  a  feed  to  any 
combustion  device  to  the  extent 
permitted  by  federal  and  state  law. 

(vi)  Bio-treatment  includes  the 
treatment  of  the  collected  methanol 
through  introduction  into  a  bi61ogical 
treatment  system,  including  the 
treatment  of  the  collected  methanol  as  a 
waste  stream  in  an  on-site  or  off-site 
wastewater  treatment  system. 
Introduction  of  the  collected  methanol 
to  the  on-site  wastewater  treatment 
system  will  be  limited  to  points 
downstream  of  the  surface 
impoimdments,  and  will  be  consistent 
with  the  requirements  of  federal  and 
state  law. 

(vii)  Start-up  shall  have  the  meaning 
set  forth  at  40  CFR  63.2. 

(viii)  Flow  indicator  means  a  device 
which  indicates  whether  gas  flow  is 
present  in  the  vent  stream,  and,  if 
required  by  the  permit  for  the  thermal 
incinerator,  which  measures  the  gas 
flow  in  that  stream. 

(ix)  Continuous  Recorder  means  a 
data  recording  device  that  records  an 
instantaneous  data  value  at  least  once 
eveiy  fifteen  minutes. 

(x)  MON  means  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 


for  the  source  category  Miscellaneous 
Organic  Chemical  Production  and 
Processes  ("MON"),  promulgated  imder 
the  authority  of  Section  112  of  the  Clean 
Air  Act. 

(xi)  MON  Compliance  Date  means  the 
date  3  years  after  the  effective  date  of 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  the  source 
category  Miscellaneous  Organic 
Chemical  Production  and  Processes 
("MON"). 

[7]  OSi  Specialties,  Incorporated,  a 
subsidiary  of  Witco  Corporation 
("OSi"),  may  seek  to  transfer  its  rights 
and  obligations  under  this  paragraph  (f) 
to  a  future  owner  of  the  Sistersville 
Plant  in  accordance  with  the 
requirements  of  paragraphs  (fl(7)(i) 
through  (f)(7)(iii)  of  this  section. 

(i)  OSi  will  provide  to  EPA  a  written 
notice  of  any  proposed  transfer  at  least 
forty-five  days  prior  to  the  effective  date 
of  any  such  transfer.  The  written  notice 
will  identify  the  proposed  transferee. 

(ii)  The  proposed  transferee  will 
provide  to  EPA  a  written  request  to 
assume  the  rights  and  obligations  under 
this  paragraph  (f)  at  least  forty-five  days 
prior  to  the  effective  date  of  any  such 
transfer.  The  written  request  will 
describe  the  transferee's  financial  and 
technical  capability  to  assume  the 
obligations  under  this  paragraph  (f),  and 
will  include  a  statement  of  the 
transferee's  intention  to  fully  comply 
with  the  terms  of  this  paragraph  (f)  and 
to  sign  the  Final  Project  Agreement  for 
this  XL  Project  as  an  additional  party. 

(iii)  Within  thirty  days  of  receipt  of 
both  the  written  notice  and  written 
request  described  in  paragraphs  (f)(7)(i) 
and  {f)(7){ii)  of  this  section,  EPA  will 
determine,  based  on  all  relevant 
information,  whether  to  approve  a 
transfer  of  rights  and  obligations  under 
this  paragraph  (f)  from  OSi  to  a  different 
owner. 

(8)  The  constituents  to  be  identified 
by  the  Sistersville  Plant  pursuant  to 
paragraphs  (f)(2)(vi)(C)(2)(/i)  and 
(f)(2)(viii)(C)(5)(iij)  of  this  section  are:  1 
Naphthalenamine;  1,2,4 
Trichlorobenzene:  1,1  Dichloroethylene; 
1,1,1  Trichloroethane;  1,1,1,2 
Tetrachloroethane;  1,1,2  Trichloro;  1,2,2 
Trifluoroethane;  1,1,2  Trichloroethane; 
1,1,2,2  Tetrachloroethane;  1.2 
Dichlorobenzene;  1,2  Dichloroethane; 
1,2  Dichloropropane;  1,2 
Dichloropropanone;  1,2 
Transdidiloroethene;  1,2  Trans- 
Dichloroethene;  1.2.4.5 
Tetrachlorobenzine;  1,3 
Dichlorobenzene;  1,4  Dichloro  2  butene; 
1,4  Dioxane;  2  Chlorophenol;  2 
Cyclohexyl  4,6  dinitrophenol;  2  Methyl 
Pyridine;  2  Nitropropane;  2,4-Di- 
nitrotoluene;  Acetone;  Acetonitrile; 


Acrylonitrile;  AUyl  Alcohol;  Aniline; 
Antimony;  Arsenic;  Barium;  Benzene; 
Benzotrichloride;  Benzyl  Chloride; 
BeryUium;  Bis  (2  ethyl  Hexyl)  Phthalate; 
Butyl  Alcohol,  n;  Butyl  Benzyl 
Phthalate;  Cadmium;  Carbon  Disulfide; 
Carbon  Tetrachloride;  Chlorobenzene; 
Chloroform;  Chlbromethane;  Chromium; 
Chrysene;  Copper;  Creosol;  Creosol, 
m-;  Creosol.  o;  Creosol,  p;  Cyanide; 
Cyclohexanone;  Di-n-octyl  phthalate; 
Dichlorodifhioromethane;  Diethyl 
Phthalate;  Dihydrosafrole; 
Dimethylamine;  Ethyl  Acetate;  Ethyl 
benzene;  Ethyl  Ether;  Ethylene  Glycol 
Ethyl  Ether;  Ethylene  Oxide; 
Formaldehyde;  Isobutyl  Alcohol;  Lead; 
Mercury;  Methanol;  Methoxychlor; 
Methyl  Chloride;  Methyl  Chloroformate; 
Methyl  Ethyl  Ketone;  Methyl  Ethyl 
Ketone  Peroxide;  Methyl  Isobutyl 
Ketone;  Methyl  Methacrylate; 
Methylene  Bromide;  Methylene 
Chloride;  Naphthalene;  Nickel; 
Nitrobenzene;  Nitroglycerine;  p- 
Toluidine;  Phenol;  Phthalic  Anhydride; 
Polychlorinated  Biphenyls;  Propargyl 
Alcohol;  Pyridine;  Safrole;  Seleniiun; 
Silver;  Styrene;  Tetrachloroethylene; 
Tetrahydrofuran;  Thalhum;  Toluene; 
Toluene  2,4  Diisocyanate; 
Trichloroethylene; 
Trichlorofluoromethane;  Vanadium; 
Vinyl  Chloride;  Warfarin;  Xylene;  Zinc. 

(g)  This  paragraph  (g)  apphes  only  to 
the  facility  commonly  referred  to  as  the 
OSi  Specialties  Plant,  located  on  State 
Route  2,  Sistersville,  West  Virginia 
("Sistersville  Plant"). 

(l)(i)  No  later  than  18  months  from 
the  date  the  Sistereville  Plant  receives 
written  notification  of  revocation  of  the 
'temporary  deferral  for  the  Sistersville 
Plant  imder  paragraph  (f)  of  this  section, 
the  Sistersville  Plant  shall,  in 
accordance  with  the  implementation 
schedule  submitted  to  EPA  under 
paragraph  (g)(l)(ii)  of  this  section,  either 
come  into  compliance  with  all 
requirements  of  this  subpart  which  had  ■ 
been  deferred  by  paragraph  Cf)(l)(i)  of 
this  section,  or  complete  a  facility  or 
process  modification  such  that  the 
requirements  of  §  264.1085  of  this 
subpart  are  no  longer  applicable  to  the 
two  hazardous  waste  surface 
impoimdments.  In  any  event,  the 
Sistersville  Plant  must  complete  the 
requirements  of  the  previous  sentence 
no  later  than  the  MON  CompUance 
Date;  if  the  Sistersville  Plant  receives 
written  notification  of  revocation  of  the 
temporary  deferral  after  the  date  18 
months  prior  to  the  MON  Compliance 
Date,  the  date  by  which  the  Sistersville 
Plant  must  complete  the  requirements  of 
the  previous  sentence  will  be  the  MON 
Compliance  Date,  which  would  be  less 


Federal  Register/Vol.  63.  No.  44/Friday.  March  6,  1998/Rules  and  Regulations 


11139 


than  18  months  from  the  date  of 
notification  of  revocation. 

(ii)  Within  30  days  from  the  date  the 
Sistersville  Plant  receives  written 
notification  of  revocation  under 
paragraph  (f){3)(iv)  of  this  section,  the 
Sistersville  Plant  shall  enter  and 
maintain  in  the  facihty  operating  record 
an  implementation  schedule.  The 
implementation  schedule  shall 
demonstrate  that  within  18  months  from 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation  under 
paragraph  (f)(3)(iv)  of  this  section  (but 
no  later  than  the  MON  Compliance 
Date),  the  Sistersville  Plant  shall  either 
come  into  comphance  with  the 
regulatory  requirements  that  had  been 
deferred  by  paragraph  {0(l){i)  of  this 
section,  or  complete  a  facility  or  process 
modification  such  that  the  requirements 
of  §  264.1085  of  tills  subpart  are  no 
longer  applicable  to  the  two  hazardous 
waste  surface  impoundments.  Within  30 
days  ftt)m  the  date  the  Sistersville  Plant 
,  receives  written  notification  of 
revocation  under  paragraph  (f)(3)(iv)  of 
this  section,  the  Sistersville  Plant  shall 
submit  a  copy  of  the  implementation 
schedule  to  the  EPA  and  WVDEP  Project 
XL  contacts  identified  in  paragraph 
(f)(2)(viii)(H)  of  tiiis  section.  The 
implementation  schedule  shall  reflect 
the  Sistersville  Plant's  effort  to  come 
into  compliance  as  soon  as  practicable 
(but  no  later  than  18  months  after  the 
date  the  Sistersville  Plant  receives 
written  notification  of  revocation,  or  the 
MON  Compliance  Date,  whichever  is 
sooner)  with  all  regulatory  requirements 
that  had  been  deferred  under  paragraph 
(f)(l)(i)  of  this  section,  or  to  complete  a 
facility  or  process  modification  as  soon 
as  practicable  (but  no  later  than  18 
months  after  the  date  the  Sistersville 
Plant  receives  written  notification  of 
revocation,  or  the  MON  Compliance 
Date,  whichever  is  sooner)  such  that  the 
requirements  of  §  264.1085  of  this 
subpart  are  no  longer  applicable  to  the 
two  hazardous  waste  surface 
impoimdments. 

(lii)  The  implementation  schedule 
shall  include  the  information  described 
in  eiUier  paragraph  (g)(l)(iii)(A)  or  (B)  of 
this  section. 

(A)  Specific  calendar  dates  for:  award 
of  contracts  or  issuance  of  purchase 
orders  for  the  control  equipment 
required  by  those  regulatory 
requirements  tiiat  had  been  deferred  by 
paragraph  (f)(l)(i)  of  tiiis  section; 
initiation  of  on-site  installation  of  such 
control  equipment;  completion  of  the 
control  equipment  installation; 
performance  of  any  testing  to 
demonstrate  that  the  installed  control 
equipment  meets  the  applicable 
standards  of  this  subpart;  initiation  of 


operation  of  the  control  equipment:  and 
comphance  with  all  regulatory 
requirements  tiiat  had  been  deferred  by 
paragraph  (f)(l)(i)  of  tiiis  subpart. 

(B)  Specific  calendar  dates  for  the 
purchase,  installation,  performance 
testing  and  initiation  of  operation  of 
equipment  to  accomplish  a  faciHty  or 
process  modification  such  that  the 
requirements  of  §  264.1085  of  tiiis 
subpart  are  no  longer  applicable  to  the 
two  hazardous  waste  surface 
impoundments. 

(2)  Nothing  in  paragraph  (f)  or  (g)  of 
this  section  shall  affect  any  regulatory 
requirements  not  referenced  in 
paragraph  (f)(2)(i)  or  (ii)  of  tills  section, 
as  appUcable  to  tiie  Sistersville  Plant. 

(3)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  tiiis  section,  tiie 
requirements  referenced  in  paragraphs 
(f)(l)(iu)  and  (f)(l)(iv)  of  this  section  are 
temporarily  deferred,  with  respect  to  the 
two  hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(ii) 
(f)(2)(iii).  (0(2)(iv).  (f)(2)(v),  (fl(2)(vi)  and 
(g)  of  this  section,  except  as  provided 
under  paragraph  (g)(4)  of  tiiis  section. 
The  temporary  defeiral  of  the  previous 
sentence  shall  be  effective  beginning  on 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation,  and 
subject  to  paragraph  (g)(5)  of  this 
section,  shall  continue  to  be  effective  for 
a  maximum  period  of  18  months  iroia 
that  date,  provided  that  the  Sistersville 
Plant  is  in  comphance  with  the 
requirements  of  paragraphs  (0(2)(ii). 
(f)(2)(iii).  (f)(2)(iv).  (f)(2)(v).  (f)(2)(vi)  and 
(g)  of  this  section  at  all  times  during  that 
18-jnonth  period. 

(4)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section  as  a 
result  of  the  permanent  removal  of  the 
capper  unit  from  methyl  capped 
polyether  production  service,  the 
requirements  referenced  in  paragraphs 
(f)(l)(iii)  and  (f)(l)(iv)  of  tiiis  section  are 
temporarily  deferred,  with  respect  to  the 
two  hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(vi), 
and  (g)  of  this  section.  The  temporary 
deferral  of  the  previous  sentence  shall 
be  effective  beginning  on  the  date  the 
Sistersville  Plant  receives  written 
notification  of  revocation,  and  subject  to 
paragraph  (g)(5)  of  tiiis  section,  shall 
continue  to  be  effective  for  a  maximum 
period  of  18  months  fix>m  that  date, 
provided  that  tiie  Sistersville  Plant  is  in 
compliance  with  the  requirements  of 
paragraphs  (f){2)(vi)  and  (g)  of  tills 


section  at  all  times  during  that  18- 
month  period. 

(5)  In  no  event  shall  the  temporary 
deferral  provided  under  paragraph  (g)(3) 
or  (g)(4)  of  this  section  be  effective  after 
the  MON  Compliance  Date. 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE.  AND 
DISPOSAL  FACtUTiES 

3.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Audiority:  42  U.S.C  6905,  6912(a),  6924 
6925.  and  6935. 

Subpart  CC— Air  Emission  Standards 
for  Tanks,  Surface  Impoundments,  and 
Containers 

4.  Section  265.1080  is  amended  by 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 


1266.1080    AppHcabUHy. 

•         •         •         •         » 

(f)  This  paragraph  (f)  appUes  only  to 
the  facihty  commonly  referred  to  as  the 
OSi  Specialties  Plant,  located  on  State 
Route  2.  Sistersville.  West  Virginia 
("Sistersville  Plant"). 

(l)(i)  Provided  tiiat  the  Sistersville 
Plant  is  in  compliance  with  the 
requirements  of  paragraph  (f)(2)  of  tills 
section,  the  requirements  referenced  in 
paragraph  (f)(l)(iii)  of  tiiis  section  are 
temporarily  deferred,  as  specified  in 
paragraph  (f)(3)  of  tiiis  section,  wiUi 
respect  to  the  two  hazardous  waste 
suriface  impoundments  at  the 
Sistersville  Plant.  Beginning  on  the  date 
that  paragraph  (f)(l)(ii)  of  tiiis  section  is 
first  implemented,  the  temporary 
deferral  of  this  paragraph  shall  no 
longer  be  effective. 

(ii)(A)  In  the  event  that  a  notice  of 
revocation  is  issued  pursuant  to 
paragraph  (f){3)(iv)  of  tiiis  section,  tiie 
requirements  referenced  in  paragraph 
(f)(l)(iii)  of  this  section  are  temporarily 
deferred,  with  respect  to  the  two 
hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  comphance  with 
the  requirements  of  paragraphs  (f)(2)(ii), 
(f)(2)(iii).  (f)(2)(iv),  (f)(2)(v).  (0(2)(vi)  and 
(g)  of  this  section,  exrapt  as  provided 
under  paragraph  (f)(l)(ii)(B)  of  tills 
section.  The  temporary  deferral  of  the 
previous  sentence  shall  be  effective 
beginning  on  the  date  the  Sistersville 
Plant  receives  written  notification  of 
revocation,  and  continuing  for  a 
maximum  period  of  18  months  from 
that  date,  provided  that  the  Sistereville 
Plant  is  in  comphance  with  the 
requirements  of  paragraphs  (f)(2)(ii). 
{n(2)(iii).  (f)(2)(iv),  (f)(2)(v),  (f)(2)(vi)  and 
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(g)  of  this  section  at  all  times  during  that 
IS-month  period.  In  no  event  shall  the 
temporary  deferral  continue  to  be 
effective  after  the  MON  Compliance 
Date  as  defined  in  paragraph  (f)(6)  of 
this  section. 

(B)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section  as  a 
result  of  the  permanent  removal  of  the 
capper  unit  from  methyl  capped 
polyedier  production  service,  the 
requimnents  referenced  in  paragraph 
(f)(l)(iii)  of  this  section  are  temporarily 
deferred,  with  respect  to  the  two 
hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  comphance  with 
the  requirements  of  paragraphs  (f)(2)(vi). 
and  (g)  of  this  section.  The  temporary 
defiairal  of  the  previous  s«itence  shall 
be  effective  beginning  on  the  date  the 
Sistersville  Plant  receives  written 
notification  of  revocation,  and 
continuing  for  a  maximum  period  of  18 
months  from  that  date,  provided  that  the 
Sistersville  Plant  is  in  compUance  with 
the  requirements  of  paragraphs  (f)(2)(vi) 
and  (g)  of  this  section  at  all  times  during 
that  18-month  period.  In  no  event  shall 
the  temporary  defierral  continue  to  be 
effective  after  the  MON  CompUance 
Date. 

(iii)  The  standards  in  §  265.1086  of 
this  part,  and  all  requirements 
refisrenced  in  or  by  §  265.1086  that 
otherwise  would  apply  to  the  two 
hazardous  waste  surface 
impoundments,  including  the  closed- 
vent  system  and  control  device 
requirements  of  §  265.1088  of  this  part. 

(2)  Notwithstanding  the  effective 
I>eriod  and  revocation  provisions  in 
paragraph  (f)(3)  of  this  section,  the 
temporary  deferral  provided  in 
paragraph  (f)(l)(i)  of  this  section  is 
effective  only  if  the  Sistersville  Plant 
meets  the  requirements  of  paragraph 
(f)(2)  of  this  section. 

(i)  The  Sistersville  Plant  shall  install 
an  air  pollution  control  device  on  the 
polyether  methyl  capper  imit  ("capper 
unit"),  implement  a  methanol  recovery 
operation,  and  implement  a  waste 
minimization/pollution  prevention 
("WMPP")  project.  The  installation  and 
implementation  of  these  requirements 
shall  be  conducted  according  to  the 
schedule  described  in  paragraphs 
(f)(2)(i)  and  (f)(2)(vi)  of  this  section. 

(A)  The  Sistersville  Plant  shall 
complete  the  initial  start-up  of  a  thermal 
incinerator  on  the  capper  unit's  process 
vents  from  the  first  stage  vacuum  pump, 
from  the  flash  pot  and  surge  tank,  and 
from  the  water  stripper,  no  later  than 
April  1. 1998. 

(B)  The  Sistersville  Plant  shall 
provide  to  the  EPA  and  the  West 


Virginia  Department  of  Environmental 
Protection,  written  notification  of  the 
actual  date  of  initial  start-up  of  the 
thermal  incinerator,  and 
commencement  of  the  methanol 
recovery  operation.  The  Sistersville 
Plant  shall  submit  this  written 
notification  as  soon  as  practicable,  but 
in  no  event  later  than  15  days  after  such 
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(ii)  The  Slistersville  Plant  shall  install 
and  operate  the  capper  unit  process  vent 
thermal  incinerator  according  to  the 
requirements  of  paragraphs  (f)(2)(ii)(A) 
through  (f)(2)(ii)(D)  of  this  section. 

(A)  Capper  unit  process  vent  thermal 
incinerator. 

(1)  Except  as  provided  imder 
paragraph  (f)(2)(ii)P)  of  this  section,  the 
Sistersville  Plant  shall  operate  the 
process  vent  thermal  incinerator  such 
that  the  incinerator  reduces  the  total 
organic  compounds  ("TOC")  from  the 
process  vent  streams  identified  in 
paragraph  (0(2)(i)(A)  of  this  section,  by 
98  weight-percent,  or  to  a  concentration 
of  20  parts  per  million  by  volume,  on  a 
dry  basis,  corrected  to  3  percent  oxygen, 
whichever  is  less  stringent. 

(i)  Prior  to  conducting  the  initial 
performan'ce  test  required  imder 
paragraph  (f)(2)(ii)(B)  of  this  section,  the 
Sistersville  Plant  shall  operate  the 
thermal  incinerator  at  or  above  a 
minimum  temperatiire  of  1600 
Fahrenheit. 

[ii)  After  the  initial  performance  test 
required  under  paragraph  (f)(2)(ii)(B)  of 
this  section,  the  Sistersville  Plant  shall 
operate  the  thermal  incinerator  at  or 
above  the  minimum  temperature 
established  during  that  initial 
performance  test. 

[Hi)  The  Sistersville  Plant  shall 
op>erate  the  process  vent  thermal 
incinerator  at  all  times  that  the  capper 
unit  is  being  operated  to  manufacture 
product. 

[2)  The  Sistersville  Plant  shall  install, 
calibrate,  and  maintain  all  air  pollution 
control  and  monitoring  equipment 
described  in  paragraphs  (f)(2)(i)(A)  and 
(f){2)(ii)(B)(3)  of  this  section,  according 
to  the  manufacturer's  specifications,  or 
other  written  procedures  that  provide 
adequate  assurance  that  the  equipment 
can  reasonably  be  expected  to  control 
and  monitor  accurately,  and  in  a 
manner  consistent  with  good 
engineering  practices  during  all  periods 
when  emissions  are  routed  to  the  unit. 

(B)  The  Sistersville  Plant  shall  comply 
with  the  requirements  of  paragraphs 
(f)(2)(ii)(B)(I)  through  (0(2)(ii)(B)(3)  of 
this  section  for  performance  testing  and 
monitoring  of  the  capper  unit  process 
vent  thermal  incinerator. 

[1}  Within  sixty  (60)  days  after 
thermal  incinerator  initial  start-up,  the 


Sistersville  Plant  shall  conduct  a 
performance  test  to  determine  the 
minimiun  temperature  at  which 
compliance  with  the  emission  reduction 
requirement  specified  in  paragraph  (f)(4) 
of  this  section  is  achieved.  This 
determination  shall  be  made  by 
measuring  TOC  minus  methane  and 
ethane,  according  to  the  procedures 
specified  in  paragraph  (f)(2)(ii)(B)  of  this 
section. 

[2]  The  Sistersville  Plant  shall 
conduct  the  initial  performance  test  in 
accordance  with  the  standards  set  forth 
in  paragraph  (f)(4)  of  this  section. 

(^)  Upon  initial  start-up.  the 
Sistersville  Plant  shall  install,  calibrate, 
maintain  and  operate,  according  to 
manufacturer's  specifications  and  in  a 
manner  consistent  with  good 
engineering  practices,  the  monitoring 
equipment  described  in  paragraphs 
(f)(2)(ii)(B)(3)(fl  through 
(f)(2)(ii)(B)(3)0rii)  of  this  section. 

(i)  A  temperature  monitoring  device 
equipped  with  a  continuous  recorder. 
The  temperature  monitoring  device 
shall  be  installed  in  the  firebox  or  in  the 
duct  work  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  is 
encountered. 

[ii)  A  flow  indicator  that  provides  a 
record  of  vent  stream  flow  to  the 
incinerator  at  least  once  every  fifteen 
minutes.  The  flow  indicator  shall  be 
installed  in  the  vent  stream  from  the 
process  vent  at  a  point  closest  to  the 
inlet  of  the  incinerator. 

[Hi)  If  the  closed-vent  system  includes 
bypass  devices  that  could  be  used  to 
divert  the  gas  or  vapor  stream  to  the 
atmosphere  before  entering  the  control 
device,  each  bypass  device  shall  be 
equipped  with  either  a  bypass  flow 
indicator  or  a  seal  or  locking  device  as 
specified  in  this  paragraph.  For  the 
purpose  of  complying  with  this 
paragraph,  low  leg  drains,  high  point 
bleeds,  analyser  vents,  open-ended 
valves  or  Unas,  spring-loaded  pressure 
relief  valves,  and  other  fittings  used  for 
safety  purposes  are  not  considered  to  be 
bypass  devices.  If  a  bypass  flow 
indicator  is  used  to  comply  with  this 
paragraph,  the  bypass  flow  indicator 
shall  be  insttdled  at  the  inlet  to  the 
bypass  line  used  to  divert  gases  and 
vapora  from  the  closed-vent  system  to 
the  atmosphere  at  a  point  upstream  of 
the  control  device  inlet.  If  a  seal  or 
locking  device  (e.g.  car-seal  or  lock-and- 
key  configuration)  is  used  to  comply 
with  this  paragraph,  the  device  shall  be 
placed  on  the  mechanism  by  which  the 
bypass  device  position  is  controlled 
(e.g.,  valve  handle,  damper  levels)  when 
the  bypass  device  is  in  the  closed 
position  such  that  the  bypass  device 
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cannot  be  opened  without  breaking  the 
seal  or  removing  the  lock.  The 
Sistersville  Plant  shall  visually  inspect 
the  seal  or  locking  device  at  least  once 
every  month  to  verify  that  the  bypass 
mechanism  is  maintained  in  the  closed 
position. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  an  up-to-date,  readily  accessible 
record  of  the  information  described  in 
paragraphs  (f)(2){ii)(C)(l)  through 
(f)(2)(ii)(C)(4)  of  this  section. 

[1]  Data  measured  during  the  initial 
performance  test  regarding  the  firebox 
temperature  of  the  incinerator  and  the 
percent  reduction  of  TOC  achieved  by 
the  incinerator,  and/or  such  other 
information  required  in  addition  to  or  in 
heu  of  that  information  by  the  WVDEP 
in  its  approval  of  equivalent  test 
methods  and  procedures. 

(2)  Continuous  records  of  the 
equipment  operating  procedures 
specified  to  be  monitored  under 
paragraph  (f)(2)(ii)(B)(5)  of  this  section, 
as  well  as  records  of  periods  of 
operation  during  which  the  firebox 
temperature  falls  below  the  minimum 
temperature  established  imder 
paragraph  (0(2)(ii)(A)(J)  of  this  section. 

(5)  Records  of  all  periods  during 
which  the  vent  stream  has  no  flow  rate 
to  the  extent  that  the  capper  unit  is 
being  operated  during  such  period. 
(4)  Records  of  all  periods  during 
which  there  is  flow  through  a  bypass 
device. 

(D)  The  Sistersville  Plant  shall 
comply  wdth  the  start-up,  shutdown, 
maintenance  and  malfunction 
requirements  contained  in  paragraphs 
(f)(2)(ii)(D)(l)  through  (f)(2)(ii)(D)(6)  of 
this  section,  with  respect  to  the  capper 
unit  process  vent  incinerator. 

(1)  The  Sistersville  Plant  shall 
develop  and  implement  a  Start-up, 
Shutdovra  and  Malfunction  Plan  as 
required  by  the  provisions  set  forth  in 
paragraph  (f)(2)(ii)(D)  of  this  section. 
The  plan  shall  describe,  in  detail, 
procedures  for  operating  and 
maintaining  the  thermal  incinerator 
during  periods  of  start-up,  shutdown 
and  malfunction,  and  a  program  of 
corrective  action  for  malfunctions  of  the 
thermal  incinerator. 

(2)  The  plan  shall  include  a  detailed 
description  of  the  actions  the 
Sistersville  Plant  will  take  to  perform 
the  functions  described  in  paragraphs 
(f)(2)(ii)(D)(2)(i)  through 
(f)(2)(ii)(D)(2)(iii)  of  this  section. 

(j)  Ensure  that  the  thermal  incinerator 
is  operated  in  a  manner  consistent  with 
good  air  pollution  control  practices. 

U(]  Ensure  that  the  Sistersville  Plant  is 
prepared  to  correct  malfunctions  as 
soon  as  practicable  after  their 


occurrence  in  order  to  minimize  excess 
emissions. 

Uii]  Reduce  the  reporting 
requirements  associated  with  periods  of 
start-up,  shutdown  and  malfunction. 

[3]  During  periods  of  start-up, 
shutdown  and  malfunction,  the 
Sistersville  Plant  shall  maintain  the 
process  unit  and  the  associated  thermal 
incinerator  in  accordance  with  the 
procedures  set  forth  in  the  plan. 

(4)  The  plan  shall  contain  record 
keeping  requirements  relating  to  periods 
of  start-up,  shutdown  or  malfunction, 
actions  taken  during  such  periods  in 
conformance  with  the  plan,  and  any 
failures  to  act  in  conformance  with  the 
plan  during  such  periods. 

(5)  During  periods  of  maintenance  or 
malfunction  of  the  thermal  incinerator, 
the  Sistersville  Plant  may  continue  to 
operate  the  capper  unit,  provided  that 
operation  of  the  capper  unit  without  the 
thermal  incinerator  shall  be  limited  to 
no  more  than  240  hours  each  calendar 
year. 

(6)  For  the  purposes  of  paragraph 
(f)(2)(iii)(D)  of  this  section,  the 
Sistersville  Plant  may  use  its  operating 
procedures  manual,  or  a  plan  developed 
for  other  reasons,  provided  that  plan 
meets  the  requirements  of  paragraph 
(fl(2)(iii)(D)  of  this  section  for  the  start- 
up, shutdown  and  malfunction  plan, 

(iii)  The  Sistersville  Plant  shall 
operate  the  closed-vent  system  in 
accordance  with  the  requirements  of 
paragraphs  (n(2)(iii)(A)  through 
(f)(2)(iiiKD)  of  this  section. 

(A)  Closed-vent  system, 
(i)  At  all  times  when  the  process  vent 

thermal  incinerator  is  operating,  the 
Sistersville  Plant  shall  route  the  vent 
streams  identified  in  paragraph  (f](2)(i) 
of  this  section  from  the  capper  unit  to 
the  thermal  incinerator  through  a 
closed-vent  system. 

(2)  The  closed-vent  system  will  be 
designed  for  and  operated  with  no 
detectable  emissions,  as  defined  in 
paragraph  (f)(6)  of  this  section. 

(B)  The  Sistersville  Plant  will  comply 
with  the  performance  standards  set  forth 
in  paragraph  (f)(2)(iii)(A)(J)  of  this 
section  on  and  after  the  date  on  which 
the  initial  performance  test  referenced 
in  paragraph  (f){2)(ii)(B)  of  this  secUon 
is  completed,  but  no  later  than  sixty  (60) 
days  after  the  initial  start-up  date. 

(C)  The  Sistersville  Plant  shall  comply 
with  the  monitoring  requirements  of 
paragraphs  (f)(2)(iii)(C)(J)  through 
(f)(2)(iii)(C)(3)  of  this  section,  with 
respect  to  the  closed-vent  system. 

(I)  At  the  time  of  the  performance  test 
described  in  paragraph  (f)(2)(ii)(B)  of 
this  section,  the  Sistersville  Plant  shall 
inspect  the  closed-vent  system  as         ^ 


specified  in  paragraph  (0(5)  of  this 
section. 

(2)  At  the  time  of  the  performance  test 
described  in  paragraph  (f)(2)(ii)(B)  of 
this  section,  and  aimually  thereafter,  the 
Sistersville  Plant  shall  inspect  the 
closed-vent  system  for  visible,  audible, 
or  olfactory  indications  of  leaks. 

[3]  If  at  any  time  a  defect  or  leak  is 
detected  in  the  closed-vent  system,  the 
Sistersville  Plant  shall  repair  the  defect 
or  leak  in  accordance  with  the 
requirements  of  paragraphs 
(m2)(iii)(C)(J)(i)  and  (f)(2)(iii)(C)(3)(iil  of 
this  section. 

(i)  The  Sistersville  Plant  shall  make 
first  efforts  at  repair  of  the  defect  no 
later  than  five  (5)  calendar  days  after 
detection,  and  repair  shall  be  completed 
as  soon  as  possible  but  no  later  than 
forty-five  (45)  calendar  days  after 
detection. 

Ui)  The  Sistersville  Plant  shall 
maintain  a  record  of  the  defect  repair  in 
accordance  with  the  requirements 
specified  in  paragraph  (f)(2)(iii)(D)  of 
this  section. 

(D)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily  accessible 
records  of  the  inspections  and  repairs 
required  to  be  performed  by  paragraph 
(f)(2)(iii)  of  this  section. 

Ov)  The  Sistersville  Plant  shall 
operate  the  methanol  recovery  operation 
in  accordance  with  paragraphs 
(0(2)(iv)(A)  through  (f)(2)(iv)(C)  of  this 
section. 

(A)  The  Sistersville  Plant  shall 
operate  the  condenser  associated  with 
the  methanol  recovery  operation  at  all 
times  during  which  the  capper  unit  is 
being  operated  to  manufacture  product. 

(B)  The  Sistersville  Plant  shall  comply 
with  the  monitoring  requirements 
described  in  paragraphs  (f)(2)(B)(l) 
through  (f)(2)(B)(J)  of  this  secUon,  with 
respect  to  the  methanol  recovery 
operation. 

(1)  The  Sistersville  Plant  shall 
perform  measurements  necessary  to 
determine  the  information  described  in 
paragraphs  (f)(2)(iv)(B)(l)(/T  and 
(f)(2)(iv)(B)(J)(iil  of  this  section  to 
demonstrate  the  percentage  recovery  by 
weight  of  the  methanol  contained  in  the 
influent  gas  stream  to  the  condenser. 

(/)  Information  as  is  necessary  to 
calculate  the  annual  amount  of 
methanol  generated  by  operating  the 
capper  unit. 

[ii]  The  annual  amount  of  methanol 
recovered  by  the  condenser  associated 
with  the  methanol  recovery  operation. 

(2)  The  Sistersville  Plant  shall  install, 
cahbrate,  maintain  and  operate 
according  to  manufacturer 
specifications,  a  temperature  monitoring 
device  with  a  continuous  recorder  for 
the  condenser  associated  with  the 
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methanol  recovery  operation,  as  an 
indicator  that  the  condenser  is 
operating. 

(3)  The  Sistersville  Plant  shall  record 
the  dates  and  times  during  which  the 
capper  unit  and  the  condenser  are 
operating. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily-accessible 
records  of  the  parameters  specified  to  be 
monitored  under  paragraph  (f)(2)(iv)(B) 
of  this  section. 

(v)  The  Sistersville  Plant  shall  comply 
with  the  requirements  of  paragraphs 
(f)(2)(v){A)  through  (f)(2)(v)(C)  of  this 
section  for  the  disposition  of  methanol 
collected  by  the  methanol  recovery 
operation. 

(A)  On  an  annual  basis,  the 
Sistersville  Plant  shall  ensure  that  a 
minimum  of  95%  by  weight  of  the 
methanol  collected  by  the  methanol 
recovery  operation  (also  referred  to  as 
the  "collected  methanol")  is  utilized  for 
reuse,  recovery,  or  thermal  recovery/ 
treatment.  The  Sistersville  Plant  may 
use  the  methanol  on-site,  or  may 
transfer  or  sell  the  methanol  for  reuse,     ^. 
recovery,  or  thermal  recovery/ treatment 
at  other  facilities. 

(1)  Reuse.  To  the  extent  reuse  of  all  of 
the  collected  methanol  destined  for 
reuse,  recovery,  or  thermal  recovery  is 
not  economically  feasible,  the 
Sistersville  Plant  shall  ensure  the 
residual  portion  is  sent  for  recovery,  as 
defined  in  paragraph  (f)(6)  of  this 
section,  except  as  provided  in  paragraph 
(f)(2)(v)(A)(2)  of  this  section. 

(2)  Recovery.  To  the  extent  that  reuse 
or  recovery  of  all  the  collected  methanol 
destined  for  reuse,  recovery,  or  thermal 
recovery  is  not  economically  feasible, 
the  Sistersville  Plant  shall  ensure  that 
the  residual  portion  is  sent  for  theimal 
recovery /treatment,  as  defined  in 
paragraph  (f)(6)  of  this  section. 

(3)  The  Sistersville  Plant  shall  ensure 
that,  on  an  annual  basis,  no  more  than 
5%  of  the  methanol  collected  by  the 
methanol  recovery  operation  is  subject 
to  bio-treatment. 

(4)  In  the  event  the  Sistersville  Plant 
receives  written  notification  of 
revocation  pursuant  to  paragraph 
(f)(3)(iv)  of  this  section,  the  percent 
limitations  set  forth  under  paragraph 
(f)(2)(v)(A)  of  this  section  shall  no 
longer  be  applicable,  beginning  on  the 
date  of  receipt  of  written  notification  of 
revocation. 

(B)  The  Sistersville  Plant  shall 
perform  such  measurements  as  are 
necessary  tc  determine  the  pounds  of 
collected  methanol  directed  to  reuse, 
recovery,  thermal  recovery/treatment 
and  bio- treatment,  respectively,  on  a 
monthly  basis. 


(C)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily  accessible 
records  of  the  amounts  of  collected 
methanol  directed  to  reuse,  recovery, 
thermal  recovery/treatment  and  bio- 
treatment  necessary  for  the 
measurements  required  under  paragraph 
(f)(2)(iv)(B)  of  this  section. 

(vi)  The  Sistersville  Plant  shall 
perform  a  WMPP  project  in  accordance 
with  the  requirements  and  schedules  set 
forth  in  paragraphs  (f)(2)(vi)(A)  through 
(f)(2)(vi)(C)  of  this  section. 

(A)  In  perfonning  the  WMPP  Project, 
the  Sistersville  Plant  shall  use  a  Study 
Team  and  an  Advisory  Committee  as 
described  in  paragraphs  (f)(2)(vi)(A)(2) 
through  (f)(2)(vi)(A)(6)  of  this  section. 

(1)  At  a  minimum,  the  multi- 
functional Study  Team  shall  consist  of 
Sistersville  Plant  personnel  from 
appropriate  plant  departments 
(including  both  management  and 
employees)  and  an  independent 
contractor.  The  Sistersville  Plant  shall 
select  a  contractor  that  has  experience 
and  training  in  WMPP  in  the  chemical 
manufacturing  industry. 

(2)  The  Sistersville  Plant  shall  direct 
the  Study  Team  such  that  the  team 
performs  the  functions  described  in 
paragraphs  (f)(2)(vi)(A)(2)(j)  through 
(f)(2)(vi)(AK2)(v)  of  this  section. 

(;■)  Review  Sistersville  Plant 
operations  and  waste  streams. 

(ji)  Review  prior  WMPP  efforts  at  the 
Sistersville  Plant. 

(Hi)  Develop  criteria  for  the  selection 
of  waste  streams  to  be  evaluated  for  the 
WMPP  Project. 

(jV)  Identify  and  prioritize  the  waste 
streams  to  be  evaluated  during  the  study 
phase  of  the  WMPP  Project,  based  on 
the  criteria  described  in  paragraph 
(f)(2)(vi)(A)(2)(ii7)  of  this  section. 

(v)  Perform  the  WMPP  Study  as 
required  by  paragraphs  (f)(2)(vi)(A)(3) 
through  (f)(2)(vi)(A)(5),  paragraph 
(f)(2)(vi)(B),  and  paragraph  (f)(2)(vi)(C) 
of  this  section. 

(3)(/)  The  Sistersville  Plant  shall 
establish  an  Advisory  Committee 
consisting  of  a  representative  from  EPA, 
a  representative  from  WVDEP,  the 
Sistersville  Plant  Manager,  the 
Sistersville  Plant  Director  of  Safety, 
Health  and  Environmental  Affairs,  and 
a  stakeholder  representative(s). 

(ii)  The  Sistersville  Plant  shall  select 
the  stakeholder  representative(s)  by 
mutual  agreement  of  EPA,  WVDEP  and 
the  Sistersville  Plant  no  later  than  20 
days  after  receiving  from  EPA  and 
WVDEP  the  names  of  their  respective 
committee  members. 

(4)  The  Sistersville  Plant  shall 
convene  a  meeting  of  the  Advisory 
Committee  no  later  than  thirty  days  after 
selection  of  the  stakeholder 


representatives,  and  shall  convene 
meetings  periodically  thereafter  as 
necessary  for  the- Advisory  Committee  to 
perform  its  assigned  functions.  The 
Sistersville  Plant  shall  direct  the 
Advisory  Committee  to  perform  the 
functions  described  in  paragraphs 
(f)(2)(vi)(A)(4)(i-)  through 
(f)(2)(vi)(A)(4)(iii)  of  this  section. 

(j)  Review  and  comment  upon  the 
Study  Team's  criteria  for  selection  of 
waste  streams,  and  the  Study  Team's 
identification  and  prioritization  of  the 
waste  streams  to  be  evaluated  during  the 
WMPP  Project. 

(ii)  Review  and  comment  upon  the 
Study  Team  progress  reports  and  the 
draft  WMPP  Study  Report. 

(Hi)  Periodically  review  the 
effectiveness  of  WMPP  opportunities 
implemented  as  part  of  the  WMPP 
Project,  and,  where  appropriate,  WMPP 
opportunities  previously  determined  to 
be  infeasible  by  the  Sistersville  Plant 
but  which  had  potential  for  feasibility  in 
the  future. 

(5)  Beginnii^  on  January  15, 1998, 
and  every  ninety  (90)  days  thereafter 
until  submission  of  the  final  WMPP 
Study  Report  required  by  paragraph 
(f)(2)(vi)(C)  of  this  section,  the 
Sistersville  Plant  shall  direct  the  Study 
Team  to  submit  a  progress  report  to  the 
Advisory  Committee  detailing  its  efforts 
during  the  prior  ninety  (90)  day  period. 

(B)  The  Sistersville  Plant  shallensure 
tiiat  the  WMPP  Study  and  the  WMPP 
Study  Report  meet  the  requirements  of 
paragraphs  (f)(2)(vi)(B)(l)  tiu-ough 
(f)(2)(vi)(B)(3)  of  tiiis  section. 

(1)  The  WMPP  Study  shall  consist  of 
a  technical,  economic,  and  regulatory 
assessment  of  opportunities  for  source 
reduction  and  for  environmentally 
sound  recycling  for  waste  streams 
identified  by  the  Study  Team. 

(2)  The  WMPP  Study  shall  evaluate 
the  source,  nature,  and  volume  of  the 
waste  streams;  describe  all  the  WMPP 
opportunities  identified  by  the  Study 
Team;  provide  a  feasibility  screening  to 
evaluate  the  technical  and  economical 
feasibility  of  each  of  the  WMPP 
opportunities;  identify  any  cross-media 
impacts  or  any  anticipated  transfers  of 
risk  associated  with  each  feasible 
WMPP  opportunity;  and  identify  the 
projected  economic  savings  and 
projected  quantitative  waste  reduction 
estimates  for  each  WMPP  opportiuiity 
identified. 

(3)  No  later  than  October  19. 1998,  the 
Sistersville  Plant  shall  prepare  and 
submit  to  the  members  of  tiie  Advisory 
Committee  a  draft  WMPP  Study  Report 
which,  at  a  minimum,  includes  the 
results  of  the  WMPP  Study,  identifies 
WMPP  opportunities  the  Sistersville 
Plant  determines  to  be  feasible, 
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discusses  the  basis  for  excluding  other 
opportunities  as  not  feasible,  and  makes 
recommendations  as  to  whether  the 
WMPP  Study  should  be  continued.  The 
members  of  the  Advisory  Committee 
shall  provide  any  comments  to  the 
Sistersville  Plant  within  thirty  (30)  days 
of  receiving  the  WNQV  Study  Report. 

(C)  Within  thirty  (30)  days  after 
receipt  of  comments  from  the  members 
of  the  Advisory  Committee,  the 
Sistersville  Plant  shall  submit  to  EPA 
and  WVDEP  a  final  WMPP  Study  Report 
which  identifies  those  WMPP 
opportunities  the  Sistersville  Plant 
determines  to  be  feasible  and  includes 
an  implementation  schedule  for  each 
such  WMPP  opportunity.  The 
Sistersville  Plant  shall  make  reasonable 
efforts  to  implement  all  feasible  WMPP 
opportimities  in  accordance  with  the 
priorities  identified  in  the 
implementation  schedule. 

(J)  For  purposes  of  this  paragraph  (f), 
a  WMPP  opportimity  is  feasible  if  the 
Sistersville  Plant  considers  it  to  be 
technically  feasible  (taking  into  account 
engineering  and  regulatory  factors, 
product  line  specifications  and 
customer  needs]  and  economically 
practical  (taking  into  account  the  full 
environmental  costs  and  benefits 
associated  with  the  WMPP  opportunity 
and  the  company's  internal 
requirements  for  approval  of  capital 
projects).  For  purposes  of  the  WMPP 
Project,  the  Sistersville  Plant  should  use 
"An  Introduction  to  Environmental 
Accoimting  as  a  Business  Management 
Tool"  (EPA  742/R-95/001)  as  one  tool 
to  identify  the  full  environmental  costs 
and  benefits  of  each  WMPP  opportunity. 
This  EPA  publication  is  available  fit)m 
EPA  by  calling  1-800-490-9198. 

(2)  In  implementing  each  WMPP 
opportunity,  the  Sistersyille  Plant  shall, 
after  consulting  with  the  other  members 
of  the  Advisory  Committee,  develop 
appropriate  protocols  and  methods  for 
determining  the  information  required  by 
paragraphs  (f)(2)(vi)(2)(/)  throu^ 
(f)(2)(vi)(2)(i7i)  of  this  section. 

(i)  The  overall  volume  of  wastes 
reduced. 

(iT)  The  quantities  of  each  constituent 
identified  in  paragraph  (f)(8)  of  this 
section  reduced  in  the  wastes. 

(jij)  The  economic  benefits  achieved. 

(3)  No  requirements  of  paragraph 
(f)(2)(vi)  of  this  section  are  intended  to 
prevent  or  restrict  the  Sistersville  Plant 
bom  evaluating  and  implementing  any 
WMPP  opportunities  at  the  Sistersville 
Plant  in  die  normal  course  of  its 
op>erations  or  from  implementing,  prior 
to  the  completion  of  the  WMPP  Study, 
any  WMPP  opportimities  identified  by 
the  Study  Team. 
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(yii)  The  Sistersville  Plant  shall 
maintain  on-site  each  record  required  by 
paragraph  (f)(2)  of  this  section,  thnwgh 
the  MON  Compliance  Date. 

(viii)  The  Sistersville  Plant  shall 
comply  with  the  reporting  requirements 
of  paragraphs  (f)(2)(viii)(A)  through 
(f)(2)(viii)(G)  of  this  section. 

(A)  At  least  sixty  days  prior  to 
conducting  the  initial  performance  test 
of  the  thermal  incinerator,  the 
Sistersville  Plant  shall  submit  to  EPA 
and  WVDEP  copies  of  a  notification  of 
performance  test,  as  described  in  40 
CFR  63.7(b).  Following  the  initial 
performance  test  of  the  thermal 
incinerator,  the  Sistersville  Plant  shall 
submit  to  EPA  and  WVDEP  copies  of  the 
performance  test  results  that  include  the 
information  relevant  to  initial 
performance  tests  of  thermal 
incinerators  contained  in  40  CFR 
63.7(g)(1),  40  CFR  63.117(a)(4)(i).  and  40 
CFR63.117(a)(4)(ii). 

(B)  Begiiming  in  1999^  on  January  31 
of  each  year,  the  Sistersville  Plant  shall 
submit  a  semiannual  written  report  to 
the  EPA  and  WVDEP,  with  respect  to 
the  preceding  six  month  period  ending 
on  December  31,  which  contains  the 
information  described  in  paragraphs 
(f)(2)(viii)(B)(l)  through 
(f)(2)(viii)(B)(lO)  of  this  section. 

[1]  Instances  of  operating  below  the 
minimum  operating  temperature 
estabhshed  for  the  thermal  incinerator 
under  paragraph  (f)(2)(ii)(A)(j)  of  this 
section  which  were  not  corrected  within 
24  hours  of  onset. 

[2]  Any  periods  during  which  the 
capper  unit  was  being  operated  to 
manufacture  product  while  the  flow 
indicator  for  the  vent  streams  to  the 
thermal  incinerator  showed  no  flow. 

[3]  Any  periods  during  which  the 
capper  unit  was  being  operated  to 
manufacture  product  while  the  flow 
indicator  for  any  bypass  device  on  the 
closed  vent  system  to  the  thermal 
incinerator  showed  flow. 

(4)  Information  required  to  be 
reported  during  that  six  month  period 
under  the  preconstruction  permit  issued 
under  the  state  permitting  program 
approved  under  subpart  XX  of  40  CFR 
Part  52— Approval  and  Promulgation  of 
Implementation  Plans  for  West  Virginia. 

(5)  Any  periods  during  which  the 
capper  imit  was  being  operated  to 
manufacture  product  while  the 
condenser  associated  with  the  methanol 
recovery  operation  was  not  in  operation, 

[6]  The  amount  (in  pounds  and  by 
month)  of  methanol  collected  by  the 
methanol  recovery  operation  during  the 
six  month  period. 

(7)  The  amount  (in  pounds  and  by 
month)  of  collected  methanol  utilized 
for  reuse,  recovery,  thermal  recovery/ 


treatment,  or  bio-treatment, 
respectively,  during  the  six  month 
period. 

(S)  The  calculated  amount  (in  pounds 
and  by  month)  of  methanol  generated  by 
operating  the  capper  unit. 
[9]  The  status  of  the  WMPP  Project. 
.  including  the  status  of  developing  the 
WMPP  Study  Report. 

[10]  Beginning  in  the  year  after  the 
Sistersville  Plant  submits  the  final 
WMPP  Study  Report  required  by 
paragraph  (f)(2)(vi)(C)  of  this  secUon, 
and  continuing  in  each  subsequent 
Semiannual  Report  required  by 
paragraph  (f)(2)(viii)(B)  of  this  section, 
the  Sistersville  Plant  shall  report  on  the 
progress  of  the  implementation  of 
feasible  WMPP  opportimities  identified 
in  the  WMPP  Study  Report.  The 
Semiannual  Report  required  by 
paragraph  (f)(2)(viii)(B)  of  this  section 
shall  identify  any  cross-media  impacts 
or  impacts  to  worker  safety  or 
community  health  issues  that  have 
occurred  as  a  result  of  implementation 
of  the  feasible  WMPP  opportunities. 

(C)  Beginning  in  1999.  on  July  31  of 
each  year,  the  Sistersville  Plant  shall 
provide  an  Annual  Project  Report  to  the 
EPA  and  WVDEP  Project  XL  contacts 
containing  the  information  required  by 
paragraphs  (f)(2)(viii)(C)(I)  through 
(n(2)(viii)(C)(fl)  of  this  section. 

[1]  The  categories  of  information 
required  to  be  submitted  under 
paragraphs  (f)(2)(viii)(B){l)  through 
(fl(2)(viii)(B)(8)  of  this  section,  for  the 
preceding  12  month  period  ending  on 
June  30. 

[2]  An  updated  Emissions  Analysis 
for  January  through  December  of  the 
preceding  calendar  year.  The 
Sistersville  Plant  shall  submit  the 
updated  Emissions  Analysis  in  a  form 
substantially  equivalent  to  the  previous 
Emissions  Analysis  prepared  by  the 
Sistersville  Plant  to  support  Project  XL. 
The  Emissions  Analysis  shall  include  a 
comparison  of  the  volatile  organic 
emissions  associated  with  the  capper 
unit  process  vents  and  the  wastewater 
treatment  system  (using  the  EPA  Water 
8  model  or  other  model  agreed  to  by  the 
Sistersville  Plant,  EPA  and  WVDEP) 
under  Project  XL  with  the  expected 
emissions  from  those  sources  absent 
Project  XL  during  that  period. 

(3)  A  discussion  of  the  Sistersville 
Plant's  performance  in  meeting  the 
requirements  of  this  paragraph  (f). 
specifically  identifying  any  areas  in 
which  the  Sistersville  Plant  either 
exceeded  or  failed  to  achieve  any  such 
standard. 

(4)  A  description  of  any  unanticipated 
problems  in  implementing  the  XL 
Project  and  any  steps  taken  to  resolve 
them. 
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(5)  A  WMPP  Implementation  Report 
that  contains  the  information  contained 
in  paragraphs  (viii)(C)(5)(i)  through 
(viii)(C)(5)(wl 

(i)  a  summary  of  the  WMPP 
opportunities  selected  for 
implementation. 

(ii)  a  description  of  the  WMPP 
opportunities  initiated  and/or 
completed. 

(Hi)  reductions  in  volume  of  waste 
generated  and  amounts  of  each 
constituent  reduced  in  wastes  including 
any  constituents  identified  in  paragraph 
(f)(8)  of  this  section. 

(jV)  an  economic  benefits  analysis. 

(v)  a  summary  of  the  results  of  the 
Advisory  Committee's  review  of 
implemented  WMPP  opportunities. 

(vj)  a  reevaluation  of  WMPP 
opportunities  previously  determined  to 
be  infeasible  by  the  Sistersville  Plant 
but  which  had  potential  for  future 
feasibility. 

(6)  An  assessment  of  the  nature  of, 
and  the  successes  or  problems 
associated  with,  the  Sistersville  Plant's 
interaction  with  the  federal  and  state 
agencies  under  the  Project. 

(7)  An  update  on  stateholder 
involvement  efforts. 

(8)  An  evaluation  of  the  Project  as 
implemented  against  the  Project  XL 
Criteria  and  the  baseline  scenario. 

(D)  The  Sistersville  Plant  shall  submit 
to  the  EPA  and  WVDEP  Project  XL 
contacts  a  written  Final  Project  Report 
covering  the  period  during  which  the 
temporary  deferral  was  effective,  as 
described  in  paragraph  (f)(3)  of  this 
section. 

(1)  The  Final  Project  Report  shall 
contain  the  information  required  to  be 
submitted  for  the  Semiannual  Report 
required  under  paragraph  (f)(2)(viii)(B) 
of  this  section,  and  the  Annual  Project 
Report  required  under  paragraph 
(f)(2)(viiJ)(C)  of  this  section. 

[2)  The  Sistersville  Plant  shall  submit 
the  Final  Project  Report  to  EPA  and 
WVDEP  no  later  than  180  days  after  the 
temporary  deferral  of  paragraph  (f)(1)  of 
this  section  is  revoked,  or  180  days  after 
the  MON  Compliance  Date,  whichever 
occurs  first. 

(E)(1)  The  Sistersville  Plant  shall 
retain  on-site  a  complete  copy  of  each 
of  the  report  documents  to  be  submitted 
to  EPA  and  WVDEP  in  accordance  with 
requirements  under  paragraph  (f)(2)  of 
this  section.  The  Sistersville  Plant  shall 
retain  this  record  until  180  days  after 
the  MON  Compliance  Date.  The 
Sistersville  Plant  shall  provide  to 
stakeholders  and  interested  parties  a 
written  notice  of  availability  (to  be 
mailed  to  all  persons  on  the  Project 
mailing  list  and  to  be  provided  to  at 
least  one  local  newspaper  of  general 


circulation)  of  each  such  document,  and 
provide  a  copy  of  each  document  to  any 
suchfierson  upon  request,  subject  to  the 
provisions  of  40  CFR  Part  2. 

[2]  Any  reports  or  other  information 
submitted  to  EPA  or  WVDEP  may  be 
released  to  the  public  pursuant  to  the 
Federal  Freedom  of  Information  Act  (42 
U.S.C.  552  at  seq.).  subject  to  the 
provisions  of  40  CFR  Part  2. 

(F)  The  Sistersville  Plant  shall  make 
all  supporting  monitoring  results  and 
records  required  under  paragraph  (f)(2) 
of  this  section  available  to  EPA  and 
WVDEP  within  a  reasonable  amount  of 
time  after  receipt  of  a  written  request 
from  those  Agencies,  subject  to  the 
provisions  of  40  CFR  Part  2. 

(G)  Each  report  submitted  by  the 
Sistersville  Plant  imder  the 
requirements  of  paragraph  (f)(2)  of  this 
section  shall  be  certified  by  a 
Responsible  Corporate  Officer,  as 
defined  in  40  CFR  270.11(a)(1). 

(H)  For  each  report  submitted  in 
accordance  with  paragraph  (f)(2)  of  this 
section,  the  Sistersville  Plant  shall  send 
one  copy  each  to  the  addresses  in 
paragraphs  (H)(1)  through  (H)(3). 

(1)  U.S.  EPA  Region  3.  841  Chestnut 
Street,  Philadelphia.  PA  19107, 
Attention  Tad  Radzinski.  Mail  Code 
3WC11. 

(2)  U.S.  EPA.  401  M  Street  SW. 
Washington.  DC  20460.  Attention  L. 
Nancy  Birnbaum.  Mail  Code  2129. 

(3)  West  Virginia  Division  of 
Environmental  Protection,  Office  of  Air 
Quality.  1558  Washington  Street  East, 
Charleston.  WV  25311-2599.  Attention 
John  H.  Johnston. 

(3)  Effective  period  and  revocation  of 
temporary  deferral. 

(i)  The  temporary  deferral  contained 
in  this  paragraph  (f)  is  effective  from 
April  1, 1998,  and  shall  remain  effective 
until  the  MON  Compliance  Date.  The 
temporary  deferral  contained  in  this 
paragraph  (f)  may  be  revoked  prior  to 
the  MON  Compliance  Date,  as  described 
in  paragraph  (0(3)(iv)  of  this  section. 

(li)  On  tfle  MON  Compliance  Date,  the 
temporary  deferral  contained  in  this 
paragraph  (f)  will  no  longer  be  effective. 

(iii)  Tne  Sistersville  Plant  shall  come 
into  compliance  with  those 
requirements  deferred  by  this  paragraph 
(f)  no  later  than  the  MON  Compliance 
Date.  No  later  than  18  months  prior  to 
the  MON  Compliance  Date,  the 
Sistersville  Plant  shall  submit  to  EPA  an 
implementation  schedule  that  meets  the 
requirements  of  paragraph  (g)(l)(iii)  of 
this  section. 

(iv)  The  temporary  deferral  contained 
in  this  paragraph  (f)  may  be  revoked  for 
cause,  as  determined  by  EPA,  prior  to 
the  MON  Compliance  Date.  The 
Sistersville  Plant  may  request  EPA  to 


revoke  the  temporary  deferral  contained 
in  this  paragraph  (f)  at  any  time.  The 
revocation  shall  be  effective  on  the  date 
that  the  Sistersville  Plant  receives 
written  notification  of  revocation  from 

EPA. 

(v)  Nothing  in  this  section  shall  affect 
the  provisions  of  the  MON,  as 
applicable  to  the  Sistersville  Plant. 

(vi)  Nothing  in  paragraph  (f)  or  (g)  of 
this  section  shall  affect  any  regulatory 
requirements  not  referenced  in 
paragraph  (f)(l)(iii)  of  this  section,  as 
applicable  to  the  Sistersville  Plant. 

K)  The  Sistersville  Plant  shall 
conduct  the  initial  performance  test 
required  by  paragraph  (f)(2)(ii)(B)  of  this 
section  using  the  procedures  in 
paragraph  (f)(4)  of  this  section.  The 
organic  concentration  and  percent 
reduction  shall  be  measured  as  TOC 
minus  methane  and  ethane,  according  to 
the  procedures  specified  in  paragraph 
(f)(4)  of  this  section. 

(i)  Method  1  or  1 A  of  40  CFR  part  60. 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites. 

(A)  To  determine  compliance  with  the 
98  percent  reduction  of  TOC 
requirement  of  paragraph  (f)(2)(ii)(A)(l) 
of  this  section,  sampUng  sites  shall  be 
located  at  the  Inlet  of  the  control  device 
after  the  final  product  recovery  device, 
and  at  the  outlet  of  the  control  device. 

(B)  To  determine  compliance  with  the 
20  parts  per  million  by  volume  TOC 
limit  in  paragraph  (f)(2)(ii)(A)(l)  of  this 
section,  the  sampling  site  shall  be 
located  at  the  outlet  of  the  control 

device. 

(ii)  The  gas  volmnetric  flow  rate  shall 
be  determined  using  Method  2,  2 A,  2C, 
or  2D  of  40  CFR  part  60.  appendix  A, 
as  appropriate. 

(iii)  To  detwmine  compliance  with 
the  20  parts  per  million  by  volume  TOC 
limit  in  paragraph  (f)(2)(ii)(A)(I)  of  this 
section,  the  Sistersville  Plant  shall  use 
Method  18  of  40  CFR  part  60.  appendix 
A  to  measure  TOC  minus  methane  and 
ethane.  Alternatively,  any  other  method 
or  data  that  has  been  validated 
according  to  the  applicable  procedures 
in  Method  301  of  40  CFR  part  63. 
appendix  A,  may  be  used.  The  following 
procedures  shall  be  used  to  calculate 
parts  per  milUon  by  volume 
concentration,  corrected  to  3  percent 
oxygen: 

(A)  The  mininumi  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  a  minimum  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal  . 
intervals  in  time,  such  as  15  minute 
intervals  during  the  run. 

(B)  The  concentration  of  TOC  minus 
methane  and  ethane  (Ctoc)  shall  be 
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calculated  as  the  sum  of  the 
concentrations  of  the  individual 
components,  and  shall  be  computed  for 
each  fun  using  the  following  equation: 


-TOC 


A 

i=l 


c  =c    —HI— 
'     '"t20.9-.%02  J 

where: 

Cc  =  Concentration  of  TOC  corrected  to  3 

percent  oxygen,  dry  basis,  parts  per  million 

by  volume. 
Cm  =  Concentration  of  TOC  (minus  methane 

and  ethane),  dry  basis,  parts  per  million  by 

volume. 
%Cht  =  Concentration  of  oxygen,  dry  basis, 

percent  by  volume. 

(iv)  To  determine  compliance  with 
the  98  percent  reduction  requirement  of 
paragraph  {f)(2)(iiKA)(j)  of  this  section, 
the  Sistersville  Plant  shall  use  Method 
18  of  40  CFR  part  60,  appendix  A; 
alternatively,  any  other  method  or  data 
that  has  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
40  CFR  part  63,  appendix  A  may  be 
used.  The  following  procedures  shall  be 
used  to  calculate  percent  reduction 
efficiency: 

(A)  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  a  minimum  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time  such  as  15  minute 
intervals  during  the  run. 

(B)  The  mass  rate  of  TOC  minus 
methane  and  ethane  (Ei,  Eo)  shall  be 


computed.  All  organic  compounds 
(minus  methane  and  ethane)  measured 
by  Method  18  of  40  CFR  gart  60. 
Appendix  A  are  summed  using  the 
following  equations: 


where: 

Croc  =  Concentration  of  TOC  (minus 

methane  and  ethane),  dry  basis,  parts  per 
million  by  volume. 
Cji  =  Concentration  of  sample  components  j 
of  sample  i.  dry  basis,  parts  per  million  by 
volume, 
n  =  Number  of  components  in  the  sample. 
X  =  Nimiber  of  samples  in  the  sample  run. 

(C)  The  concentration  of  TOC  shall  be 
corrected  to  3  percent  oxygen  if  a 
combustion  device  is  the  control  device. 

(1)  The  emission  rate  correction  factor 
or  excess  air,  integrated  sampling  and 
analysis  procedures  of  Method  3B  of  40 
CFR  part  60,  appendix  A  shall  be  used 
to  determine  the  oxygen  concentration 
(%02d).  The  samples  shall  be  taken 
during  the  same  time  that  the  TOC 
(minus  methane  or  ethane)  samples  are 
taken. 

(2)  The  concentration  corrected  to  3 
p«cent  oxygen  (Cc)  shall  be  computed 
using  the  foUowing  equation: 


Ei=K: 


Eo  =  K2 


iCijMij  Q. 
ICojM„j 


where: 

Cij.  Coj  =  Concentration  of  sample  component 
j  of  the  gas  stream  at  the  inlet  and  outlet 
of  the  control  device,  respectively,  dry 
basis,  parts  per  million  by  volume. 

Ei.  Eo  =  Mass  rate  of  TOC  (minus  methane 
and  ethane)  at  the  inlet  and  outlet  of  the 
control  device,  respectively,  dry  basis, 
kilogram  per  hour. 

My,  Moj  =  Molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the  inlet 
and  outlet  of  the  control  device, 
respectively,  gram/gram-mole. 

Qi,  Qo  =  Flow  rate  of  gas  stream  at  the  inlet 
and  outlet  of  the  control  device, 
respectively,  dry  standard  cubic  meter  per 
minute. 

K.J  =  Constant,  2.494x10"*  (parts  per 
million)- '  (gram-mole  per  standard  cubic 
meter)  (kilogram/gram)  (minute/hour), 
where  standard  temfwrature  (gram-mole 
per  standard  cubic  meter)  is  20  "C 

(CJ  The  percent  reduction  in  TOC 
(minus  methane  and  ethane)  shall  be 
calculated  as  follows: 


E  -E 


(100) 


where: 

R  =  Control  efficiency  of  control  device, 
percent. 

Ej  =  Mass  rate  of  TOC  (minus  methane  and 
ethane)  at  the  inlet  to  the  control  device  as 
calculated  under  paragraph  (f)(4)(iv)(B)  of 
this  section,  kilograms  TOC  per  hour. 

Eo  =  Mass  rate  of  TOC  (minus  methane  and 
ethane)  at  the  outlet  of  the  control  device, 
as  calculated  under  paragraph  (f)(4)(iv)(B) 
of  this  section,  kilograms  TOC  per  hour. 

(5)  At  the  time  of  the  initial 
performance  test  of  the  process  vent 
thermal  incinerator  required  imder 
paragraph  (0(2)(ii){B)  of  this  secUon,  the 
Sistersville  Plant  shall  inspect  each 
closed  vent  system  according  to  the 
procedures  specified  in  paragraphs 
(f)(5)(i)  through  (f)(5)(vi)  of  this  secUon. 

(i)  The  initial  inspections  shall  be 
conducted  in  accordance  with  Method 
21  of  40  CFR  part  60,  appendix  A. 

(ii)(A)  Except  as  provided  in 
paragraph  (0(5)(ii)(B)  of  this  section,  the 
detection  instrument  shall  meet  the 
performance  criteria  of  Method  21  of  40 
CFR  part  60,  appendix  A,  except  the 
instrument  response  factor  criteria  in 


section  3.1.2(a)  of  Method  21  of  40  CFR 
part  60,  appendix  A  shall  be  for  the 
average  composition  of  the  process  fluid 
not  each  individual  volatile  organic 
compound  in  the  stream.  For  process 
streams  that  contain  nitrogen,  air,  or 
other  inerts  which  are  not  organic 
hazardous  air  pollutants  or  volatile 
organic  compounds,  the  average  stream 
response  factor  shall  be  calculated  on  an 
inert-free  basis. 

(B)  If  no  instrument  is  available  at  the 
plant  site  that  wrill  meet  the 
performance  criteria  specified  in 
paragraph  (n(5)(ii)(A)  of  this  section,  the 
instrument  readings  may  be  adjusted  by 
multiplying  by  the  average  response 
factor  of  the  process  fluid,  calculated  on 
an  inert-free  basis  as  described  in 
Paramph  (f)(5)(ii)(A)  of  this  section. 

(iii)  The  detection  instrument  shall  be 
caUbrated  before  use  o»each  day  of  its 
use  by  the  procedures  specified  in 
Method  21  of  40  CFR  part  60,  appendix 
A. 

(iv)  Calibration  gases  shall  be  as 
follows: 

(A)  Zero  air  (less  than  10  parts  per 
milUon  hydrocarbon  in  air);  and 

(B)  Ivfixtures  of  methane  in  air  at  a 
concentration  less  than  10,000  parts  per 
million.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (f)(5)(ii)(A)  of  this  section.  In 
such  cases,  the  cahbration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compoimds  to  be  measured  in  air. 

(vj  The  Sistersville  Plant  may  elect  to 
adjust  or  not  adjust  instrument  readings 
for  background.  If  the  Sistersville  Plant 
elects  to  not  adjust  readings  for 
background,  all  such  instrument 
readings  shall  be  compared  directly  to 
the  applicable  leak  definition  to 
determine  whether  there  is  a  leak.  If  the 
Sistersville  Plant  elects  to  adjust 
instrument  readings  for  background,  the 
Sistersville  Plant  shall  measure 
background  concentration  using  the 
procedures  in  40  CFR  63.180(b)  and  (c). 
The  Sistersville  Plant  shall  subtract 
backgroxmd  reading  from  the  maximum 
concentration  indicated  by  the 
instrument. 

(vi)  The  arithmetic  difference  between 
the  maximum  concentration  indicated 
by  the  instrument  and  the  backgroimd 
level  shall  be  compared  with  500  parts 
per  milUon  for  determining  compliance. 

(6)  Definitions  of  terms  as  used  in 
paragraphs  (f)  and  (g)  of  this  section. 

(i)  Closed  vent  system  is  defined  as  a 
system  that  is  not  open  to  the 
atmosphere  and  that  is  composed  of 
piping,  coimections  and,  if  necessary, 
flow-inducing  devices  that  transport  gas 


JMI 
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or  vapor  from  the  capper  unit  process 
vent  to  the  thermal  incinerator. 

(ii)  No  detectable  emissions  means  an 
instrument  reading  of  less  than  500 
parts  per  miUion  by  volume  above 
background  as  determined  by  Method 
21  in  40  CFR  part  60. 

(iii)  Reuse  includes  the  substitution  of 
collected  methanol  (without 
reclamation  subsequent  to  its  collection) 
for  virgin  methanol  as  an  ingredient 
(including  uses  as  an  intermediate)  or  as 
an  effective  substitute  for  a  commercial 
product. 

(iv)  Recovery  includes  the 
substitution  of  collected  methanol  for 
virgin  methanol  as  an  ingredient 
(including  uses  as  an  intermediate)  or  as 
an  effective  substitute  for  a  commercial 
product  following  reclamation  of  the 
methanol  subsequent  to  its  collection. 

(v)  Thermal  recovery/treatment 
includes  the  use  of  collected  methanol 
in  fuels  blending  or  as  a  feed  to  any 
combustion  device  to  the  extent 
permitted  by  federal  and  state  law. 

(vi)  Bio-treatment  includes  the 
treatment  of  the  collected  methanol 
through  introduction  into  a  biological 
treatment  system,  including  the 
treatment  of  the  collected  methanol  as  a 
waste  stream  in  an  on-site  or  off-site 
wastewater  treatment  system. 
Introduction  of  the  collected  methanol 
to  the  on-site  wastewater  treatment 
system  will  be  limited  to  points 
downstream  of  the  surface 
impoundments,  and  will  be  consistent 
with  the  requirements  of  federal  and 
state  law. 

(vii)  Start-up  shall  have  the  meaning 
set  forth  at  40  CFR  63.2. 

(viii)  Flow  indicator  means  a  device 
which  indicates  whether  gas  flow  is 
present  in  the  vent  stream,  and,  if 
required  by  the  permit  for  the  thermal 
incinerator,  which  measures  the  gas 
flow  in  that  stream. 

(ix)  Continuous  Recorder  means  a 
data  recording  device  that  records  an 
instantaneous  data  value  at  least  once 
every  fifteen  minutes. 

(x)  MON  means  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  the  source  category  Miscellaneous 
Organic  Chemical  Production  and 
Processes  ("MON"),  promulgated  under 
the  authority  of  Section  112  of  the  Clean 
Air  Act. 

(xi)  MON  Compliance  Date  means  the 
date  3  years  after  the  effective  date  of 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  the  source 
category  Miscellaneous  Organic 
Chemical  Production  and  Processes 
("MON"). 

(7)  OSi  Specialties,  Incorporated,  a 
subsidiary  of  Witco  Corporation 
("OSi"),  may  seek  to  transfer  its  rights 


and  obligations  under  this  paragraph  (f) 
to  a  future  owner  of  the  Sistersville 
Plant  in  accordance  with  the 
requirements  of  paragraphs  (f)(7)(i) 
through  (f)(7Kiii)  of  this  section. 

(i)  OSi  will  provide  to  EPA  a  written 
notice  of  any  proposed  transfer  at  least 
forty-five  days  prior  to  the  effective  date 
of  any  such  transfer.  The  written  notice 
will  identify  the  proposed  transferee. 

(ii)  The  proposed  transferee  will 
provide  to  EPA  a  written  request  to 
assume  the  rights  and  obligations  under 
this  paragraph  (f)  at  least  forty-five  days 
prior  to  the  effective  date  of  any  such 
transfer.  The  written  request  will 
describe  the  transferee's  financial  and 
technical  capability  to  assume  the 
obligations  under  this  paragraph  (f),  and 
will  include  a  statement  of  the 
transferee's  intention  to  fully  comply 
with  the  teims  of  this  paragraph  (fi  and 
to  sign  the  Final  Project  Agreement  for 
this  XL  Project  as  an  additional  party, 
(iii)  Within  thirty  days  of  receipt  of 
both  the  written  notice  and  written 
request  described  in  paragraphs  (f)(7)(i) 
and  (f)(7)(ii)  of  this  section,  EPA  will 
determine,  based  on  all  relevant 
information,  whether  to  approve  a 
transfer  of  rights  and  obligations  imder 
this  paragraph  (f)  from  OSi  to  a  different 
owner. 

(8)  The  constituents  to  be  identified 
by  the  Sistersville  Plant  pursuant  to 
paragraphs  (f)(2)(vi)(C)(2)(i7)  and 
{f)(2)(viii)(C)(5)(i7i)  of  this  section  are:  1 
Naphthalenamine;  1,2,4 
Trichlorobenzene;  1,1  Dichloroethylene; 
1,1,1  Trichloroethane;  1,1.1.2 
Tetrachloroethane;  1,1,2  Trichloro  1,2,2 
Triflouroethane;  1,1,2  Trichloroethane; 

1,1,2,2  Tetrachloroethane;  1.2 
Dichlorobanzene;  1.2  Dichloroethane; 

1,2  Didiloropropane;  1,2 

Dichloroppopanone;  1,2 

Transdichloroethene;  1,2  Trans- 

Dichloroethene;  1,2,4,5 

Tetrachlorobenzine;  1,3 

Dichlorobenzene;  1,4  Dichloro  2  butene; 

1,4  Dioxane;  2  Chlorophenol;  2 

Cyclohexyl  4,6  dinitrophenol;  2  Methyl 

Pyridine;  2  Nitropropane;  2,4-Di- 

nitrotoluene;  Acetone;  Acetonitrile; 

Acrylonitrile;  Allyl  Alcohol;  Aniline; 

Antimony;  Arsenic;  Barium;  Benzene; 

Benzotrichloride;  Benzyl  Chloride; 

Beryllium;  Bis  (2  ethyl  Hexyl)  Phthalate; 

Butyl  Alcohol,  n;  Butyl  Benzyl 

Phthalate;  Cadmium;  Carbon  Disulfide; 

Carbon  Tetrachloride;  Chlorobenzene; 

Chloroform;  Chloromethane;  Chromium 

Chrysene;  Copper;  Creosol;  Creosol, 

m-;  Creosol,  o;  Creosol,  p;  Cyanide; 

Cyclohexanone;  Di-n-octyl  phthalate; 

Dichlorodifiouromethane;  Diethyl 

Phthalate;  Dihydrosafrole; 

Dimethylamine;  Ethyl  Acetate;  Ethyl 

benzene;  Ethyl  Ether;  Ethylene  Glycol 


Ethyl  Ether;  Ethylene  Oxide; 

Formaldehyde;  Isobutyl  Alcohol;  Lead; 

Mercury;  Methanol;  Methoxychlor; 

Methyl  Chloride;  Methyl  Chloroformate; 

Methyl  Ethyl  Ketone;  Methyl  Ethyl 

Ketone  Peroxide;  Methyl  Isobutyl 

Ketone;  Methyl  Methacrylate; 

Methylene  Bromide;  Methylene 

Chloride;  Naphthalene;  Nickel; 

Nitrobenzene;  Nitroglycerine;  p- 

Toluidine;  Phenol;  PhthaUc  Anhydride: 

Polychlorinated  Biphenyls;  Propargyl 

Alcohol;  Pyridine;  Safrole;  Selenium; 

Silver;  Styrene;  Tetrachloroethylene; 

Tetrahydrofuran;  Thallium;  Toluene; 

Toluene  2,4  Dilsocyanate; 

Trichloroethylene; 

Trichloroflouromethane;  Vanadium: 

Vinyl  Chloride;  Warfarin;  Xvlene;  Zinc, 
(g)  This  paragraph  (g)  applies  only  to 

the  facility  commonly  referred  to  as  the 

OSi  Specialties  Plant,  located  on  State 

Route  2,  Sistersville,  West  Virginia 
("Sistersville  Plant"). 

(l)(i)  No  later  than  18  months  bom 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation  of  the 
temporary  deferral  for  the  Sistersville 
Plant  under  paragraph  (f)  of  this  section, 
the  Sistersville  Plant  shall,  in 
accordance  with  the  implementation 
schedule  submitted  to  EPA  imder 
paragraph  (g)(i)(ii)  of  this  section,  either 
come  into  compliance  with  all 
requirements  of  this  subpart  which  had 
been  deferred  by  paragraph  (f)(l)(i)  of 
this  section,  or  complete  a  facility  or 
process  modification  such  that  the 
requirements  of  §  265.1086  of  this 
subpart  are  no  longer  applicable  to  the 
two  hazardous  waste  surface 
impoundments.  In  any  event,  the 
Sistersville  Plant  must  complete  the 
requirements  of  the  previous  sentence 
no  later  than  the  MON  Compliance 
Date;  if  the  Sistersville  Plant  receives 
written  notification  cf  revocation  of  the 
temporary  deferral  after  the  date  18 
months  prior  to  the  MON  Comphance 
Date,  the  date  by  which  the  Sistersville 
Plant  must  complete  the  requirements  of 
the  previous  sentence  will  be  the  MON 
Compliance  Date,  which  would  be  less 
than  18  months  from  the  date  of 
notification  of  revocation. 

(ii)  Within  30  days  from  the  date  the 
Sistersville  Plant  receives  written 
notification  otf  revocation  imder 
paragraph  (f)(3)(iv)  of  this  section,  the 
Sistersville  Plant  shall  enter  and 
maintain  in  the  faciUty  operating  record 

;    an  implementation  schedule.  The 
implementation  schedule  shall 
demonstrate  that  within  18  months  from 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation  under 
paragraph  (f)(3)(iv)  of  this  section  (but 
no  later  than  the  MON  Compliance 
Date),  the  Sistersville  Plant  shall  either 
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come  into  compliance  with  the 
regulatory  requirements  that  had  been 
deferred  by  paragraph  (f)(l)(i)  of  this 
section,  or  complete  a  facility  or  process 
modification  such  that  the  requirements 
of  §  265.1086  of  this  subpart  are  no 
longer  applicable  to  the  two  hazardous 
waste  surface  impoundments.  Within  30 
days  from  the  date  the  Sistersville  Plant 
receives  written  notification  of 
revocation  under  paragraph  (f)(3)(iv)  of 
this  section,  the  Sistersville  Plant  shall 
submit  a  copy  of  the  implementation 
schedule  to  the  EPA  aftd  WVDEP  Project 
XL  contacts  identified  in  paragraph 
(f)(2)(viii)(H)of  this  section.  The 
implementation  schedule  shall  reflect 
the  Sistersville  Plant's  effort  to  come 
into  compliance  as  soon  as  practicable 
(but  no  later  than  18  months  after  the 
date  the  Sistersville  Plant  receives 
written  notification  of  revocation,  or  the 
MON  Compliance  Date,  whichever  is 
sooner)  with  all  regulatory  requirements 
that  had  been  deferred  under  paragraph 
(Ofl)(i)  of  this  section,  or  to  complete  a 
fiacility  or  process  modification  as  soon 
as  practicable  (but  no  later  than  18 
months  after  the  date  the  Sistersville 
Plant  receives  written  notification  of 
revocation,  or  the  MON  Compliance 
Date,  whichever  is  sooner)  such  that  the 
requirements  of  §  265.1086  of  this 
subpart  are  no  longer  applicable  to  the 
two  hazardous  waste  surface 
imjpoundments. 

(lii)  The  implementation  schedule 
shall  include  the  information  described 
in  eitiier  paragraph  (g)(l)(iii)  (A)  or  (B) 
of  this  section. 

(A)  Specific  calendar  dates  for:  Award 
of  contracts  or  issuance  of  purchase 
orders  for  the  control  equipment 
required  by  those  regulatory 
requirements  that  had  been  deferred  by 
paragraph  (f)(l)(i)  of  this  section; 
initiation  of  on-site  installation  of  such 
control  equipment;  completion  of  the 
control  equipment  installation; 
performance  of  any  testing  to 
demonstrate  that  the  installed  control 
equipment  meets  the  applicable 
standards  of  this  subpart;  initiation  of 
operation  of  the  control  equipment;  and 
compliance  with  all  regulatory 
requirements  that  had  been  deferred  by 
paragraph  (f)(l)(i)  of  this  subpart. 

(B)  Specific  calendar  dates  for  the 
purchase,  installation,  performance 
testing  and  initiation  of  operation  of 
equipment  to  accomplish  a  facility  or 
process  modification  such  that  the 
requirements  of  §  265.1086  of  tiiis 
subpart  are  no  longer  applicable  to  the 
two  hazardous  waste  surface 
impoundments. 

(2)  Nothing  in  paragraph  (f)  or  (g)  of 
this  section  shall  affect  any  regulatory 
requirements  not  referenced  in 


paragraph  (0(2)  (i)  or  (ii)  of  this  section, 
as  applicable  to  the  Sistersville  Plant. 
(3)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3){iv)  of  this  section,  the 
requirements  referenced  in  paragraph 
(f)(l)(iii)  of  this  section  are  temporarily 
deferred,  with  respect  to  the  two 
hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(ii) 
(0(2)(iii),  {0{2)(iv),  (f)(2)(v),  (f)(2){vi)  and 
(g)  of  this  section,  except  as  provided 
under  paragraph  (g)(4)  of  this  section. 
The  temporary  deferral  of  the  previous 
sentence  shall  be  effective  beginning  on 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation,  and 
subject  to  paragraph  (g)(5)  of  this 
section,  shall  continue  to  be  effective  for 
a  maximtun  period  of  18  months  from 
that  date,  provided  that  the  Sistersville 
Plant  is  in  compliance  with  the 
requirements  of  paragraphs  (f)(2)(ii), 
(f)(2)(iii).  (f)(2)(iv),  (f)(2)(v).  (f)(2)(vi)  and 
(g)  of  this  section  at  all  times  during  that 
18-month  i>eriod. 

(4)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (0(3)(iv)  of  this  section  as  a 
result  of  the  permanent  removal  of  the 
capper  unit  from  methyl  capped 
polyether  production  service,  the 
requirements  referenced  in  paragraph 
(f)(l)(iii)  of  this  section  are  temporarily 
deferred,  with  respect  to  the  two 
hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (0(2)(vi). 
and  (g)  of  this  section.  The  temporary 
deferral  of  the  previous  sentence  shall 
be  effective  beginning  on  the  date  the 
Sistersville  Plant  receives  written 
notification  of  revocation,  and  subject  to 
paragraph  (g)(5)  of  this  section,  shall 
continue  to  be  effective  for  a  maximum 
period  of  18  months  from  that  date, 
provided  tiiat  the  Sistersville  Plant  is  in 
compliance  with  the  requirements  of 
paragraphs  (f)(2){vi)  and  (g)  of  this 
section  at  all  times  during  that  18- 
month  period. 

(5)  In  no  event  shall  the  temporary 
deferral  provided  under  paragraph  (g)(3) 
or  (g)(4)  of  this  section  be  effective  after 
the  MON  Compliance  Date. 

(FR  Doc.  98-5559  Filed  3-5-98;  8:45  an)| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  400,  408, 410, 411,  412, 
413, 424.  440,  485. 488. 489  and  498 
[BPD-<7a-CN] 
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Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1998 
Rates;  Corrections 

AQENCV.  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACnoM:  Final  rule  with  comment  period; 
correction  notice. 


SUMMARY:  In  the  August  29,  1997,  issue 
of  die  Federal  Register  (62  FR  45966). 
we  published  a  final  rule  with  comment 
period  revising  the  Medicare  hospital 
inpatient  prospective  payment  systems 
for  operating  costs  and  capital-related 
costs  to  implement  necessary  changes 
resulting  from  the  Balanced  Bud^«*«  Act 
of  1997,  Pub.  L.  105-33.  and  changes 
arising  from  our  continuing  experience 
with  the  system.  This  document  corrects 
errors  made  in  that  document. 
EFFECTIVE  DATE:  October  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Edwards.  (410)  786-4531. 
SUPPLEMENTARY  INFORMATION:  In  the 
preamble  of  the  August  29.  1997  final 
rule  With  comment  period,  we  indicated 
that  if  a  hospital  believed  its  wage  index 
value  was  incorrect  as  a  result  of  an 
intermediary  or  HCFA  error  that  the 
hospital  could  not  have  known  about 
before  reviewing  data  made  available  in 
mid-August,  the  hospital  had  to  notify 
the  intermediary  and  HCFA  in  writing, 
no  later  than  September  15, 1997  (see  62 
FR  45989).  As  a  resuh  of  this  process, 
we  have  corrected  the  wage  data  for  10 
hospitals  and  included  the  wage  data  for 
2  hospitals  that  were  erroneously 
omitted.  In  addition,  the  Balanced 
Budget  Act  of  1997,  Public  Law  105-33. 
allowed  hospitals  meeting  specific 
criteria  to  be  reclassified  for  fiscal  year 
(FY)  1998  and  subsequent  years. 
Because  these  reclassification  decisions 
were  made  after  publication  of  the  final 
rule  with  comment  period,  the  impact 
on  their  area  wage  indexes  are  reflected 
below.  Accordingly,  the  wage  index 
values  for  several  areas  have  changed 
and  are  corrected  in  this  document. 

The  August  29. 1997  final  rule  with 
comment  period  also  contained 
technical  and  typographic  errors. 
Therefore,  we  are  making  the  foUovdng 
corrections  to  the  final  rule  with 
comment  period: 


JMI 


I 
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1.  On  page  45967,  third  column, 
fourth  full  paragraph,  fourth  line,  the 
phrase  "are  (MDH)  for  FY  1998  or  1999 
will"  is  corrected  to  read  "are  not 
designated  as  Medicare-dependent 
small  rural  hospitals  (MDHs)  for  FY 
1998  or  1999  will". 

2.  On  page  45968,  second  column, 
fifth  full  paragraph,  first  and  second 
Unas,  the  phrase  "For  cost  reporting 
periods  beginning  on  or  after"  is 
corrected  to  read  "For  discharges  on  or 
after". 

3.  On  page  45997,  third  column,  first 
paragraph,  fourth  through  sixth  lines, 
the  phrase  "uses  the  fixed  loss  outlier 
threshold  of  $7,600  from  the  proposed 
rule"  is  corrected  to  read  "uses  a  fixed 
loss  outlier  threshold  of  $9,700". 

4.  On  page  46005,  third  coliunn,  first 
full  paragraph,  seventh  line,  the  phrase 


"December  31, 1990"  is  corrected  to 
read  "December  31, 1998". 

5.  On  page  46019,  first  column,  first 
paragraph,  the  table  is  replaced  with  the 
following: 

(1)  Psychiatric  hospital  and  units       $10,534 

(2)  Rehabilitation   hospitals    and 

units  19,104 

(3)  Long-term  care  hospitals  37,688 

6.  On  page  46020,  second  column, 
third  full  paragraph,  the  table  is 
replaced  with  the  following: 

(1)  Psychiatric  hospital  and  units         $8,482 

(2)  Rehabibtation   hospitals   and 

units  " 16,677 

(3)  Long-tenn  care  hospitals  18,947 

The  changes  in  item  numbers  6  and 
7  reflect  an  update  of  3.4  percent  that 
was  not  included  in  the  data  published 
in  the  August  29, 1997  final  rule  with 


comment  period.  These  changes  were 
made  through  Program  Memorandum 
A-97-13  on  September  29, 1997  and 
were  effective  October  1, 1997. 

7.  On  page  46042,  second  colimm,  in 
the  Table  of  Cost-of-Living  Adjustment 
Factors,  Alaska  and  Hawaii  Hospitals, 
the  cost-of-living  adjustment  for  the 
County  of  Hawaii  is  corrected  to  read  as 
follows: 

County  of  Hawaii 1.15 

8.  On  pages  46054  through  46069,  in 
Table  3C— Hospital  Case  Mix  Indexes 
for  Discharges  Occurring  in  Federal 
Fiscal  Year  1996;  Hospital  Average 
Hourly  Wages  for  Federal  Fiscal  Year 
1998  Wage  Index,  the  average  hourly 
wages  for  specified  providers  are 
corrected  to  read  as  follows: 


Provider 


09-0003. 
09-0007. 
14-0067. 
16-0029. 

^2-0O7^ . 

22-0077  . 

33-0196. 

33-0385 

33-0396. 

39-0132 

40-0029 

40-0048 


Case  mix 
index 


01.3454 
012828 
01.7828 
01.5134 
01.9236 
01.7917 
01.3114 
01.1776 
01.3520 
01.3448 
01.1383 
01.2251 


Avg.  hourly 
wage 


20.56 
20.38 
18.84 
18.14 
21.67 
22.92 
0.34 
-2.89 
24.91 
15.42 


Corrected  avg. 
hourly  wage 


24.76 
21.23 
18.79 
18.32 
23.15 
23.28 
28.36 
26.83 
31.59 
19.77 
9.92 
7.12 


9    On  pages  46070  through  46076,  in  Table  4A— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (OAF) 
for  Urban  Areas,  the  wage  mdex  ifalues  and  the  GAFs  for  specified  areas  are  corrected  to  read  as  follows: 


0060 
0470 
1123 
3500 
5600 
6120 
6160 
7440 
8840 


Urt>an  area 


Aguadilla,  PR  - 

Aredbo.  PR 

Bostorv-Worcester-Lawrence-Loweli-Brockton.  MA-NH ' 

Iowa  City,  lA - 

New  York,  NY'  - 

Peoria-Peidn,  IL  

Philadelphia,  PA-NJ'  - 

San  Juan-Bayamon,  PR'  

Washington.  DC-MD-VA-WV' 


Wage  index 


0.4224 
0.4224 
1.1436 
0.9401 
1.3982 
0.8586 
1.1379 
0.4618 
1.0780 


GAP 


0.5542 
0.5542 
1.0962 
0.9586 
1.2580 
0.9009 
1.0925 
0.5891 
1.0528 


Corrected 
wage  index 


0.4188 
0.4218 
1.1498 
0.9413 
1.4449 
0.8571 
1.1398 
0.4625 
1.0911 


Corrected 
GAP 


0.5510 
0.5537 
1.1003 
0.9594 
1.2866 
0.8998 
1.0937 
0.5898 
1.0615 


1  Large  Urt>an  Area. 
10.  On  pages  46076  through  46077,  in  Table  4B— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF) 
for  Rural  Areas,  the  wage  index  value  and  the  GAF  for  Puerto  Rico  are  corrected  to  read  as  follows: 


Nonurt>an  area 


Puerto  Rico 


Wage  index 


0.4224 


GAF 


0.5542 


Corrected 
wage  index 


0.3939 


Corrected 
GAF 


0.5283 


11  On  pages  46077  through  46078.  in  Table  4C— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF) 
for  Hospitals  That  Are  Reclassified,  the  wage  index  values  and  the  GAFs  for  specified  areas  are  corrected  to  read 
as  follows: 


Area  reclassified  to 


Boston-Worcester-Lawrence-Lowell-Brockton,  MA-NH 

Hartford.  CT 

k>wa  City.  lA  


Wage  index 


1.1436 
0.9198 


GAF 


1.0962 
0.9444 


Corrected 
wage  index 


1.1498 
1.2373 
0.9208 


Corrected 
GAF 


1.1003 
1.1570 
0.9451 


Federal  Register/Vol.  63.  No.  44/Friday.  March  6,  1998/Rules  and  Regulations 


11149 


Area  reclassified  to 


New  York.  NY 

Peoria-Pekin.  IL  

Philactelphla.  PA-NJ 

Washington,  DC-MD-VA-WV 


Wage  index 


1.3982 
0.8586 
1.1379 
1.0780 


GAF 


1.2580 
0.9009 
1.0925 
1.0528 


Corrected 
wage  index 


1.4449 
0.8571 
1.1398 
1.0911 


Corrected 
GAF 


1.2866 
0.8998 
1.0937 
1.0615 


for  ^L^A^^  ^^°'®  '^™"?'  ^^^l^'  '?  '^^^^^  4D-Average  Hourly  Wage  for  Urban  Areas,  the  average  hourly  wages 
for  specified  areas  are  corrected  to  read  as  follows:  .  "ic  avemgB  nouriy  wages 


Urtjan  area 


Boston-Worcester-Lawrence-Lx»well-Brockton,  MA-NH 

Iowa  City.  lA 

New  York.  NY  .^"ZZZZ 

Peoria-Pekin.  IL 

Philadelphia.  PA-NJ  

San  Juan-Bayamon.  PR  

SpringfieW,  MA 

Washington,  DC-MD-VA-WV 


Average  hour- 
ly wage 


22.9992 
18.8914 
28.1700 
17.2543 
22.8669 
9.2790 
21.4074 
21.6632 


Corrected  av- 
erage hourly 
wage 


23.1215 
18.9163 
29.0344 
17.2229 
22.9042 
9i>933 
21.5827 
21.9255 


fori\„?R.^^::Ze?S"*ar:.io:;s:'°"'  '^^^'"^  «°""^  "'«»  "■'  «>-'  ^«'  ■^«  '^-^^  "-'V  ».ge 


Nonurt)an  area 


Puerto  Rico 


Corrected  av- 
erage hourly 
wage 


7.9149 


14    On  page  46080    in  Table  4F-Puerto  Rico  Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF1    th*. 
wage  index  values  and  the  GAFs  for  specified  areas  are  corrected  to  read  as  follows:  ^"'"^^'"^"t  ^«^°'  (GAF),  the 


Area 


Aquadilla.  PR 

Aredbo.  PR  

San  Juan-Bayamon.  PR 
Rural  Puerto  Rk» 


Wage  Index 


0.9291 
0.9291 
1.0156 
0.9291 


GAF 


0.9509 
0.9509 
1.0107 
0.9509 


Corrected 
wage  index 


0.9212 
0.9276 
1.0172 
0.8663 


Corrected 
GAF 


0.9453 
0.9498 
1.0117 
0.9064 


ofS?awSj&'STtpApM^°?^Lln'°.''  '^'*'^'  7A-Medicare  Prospective  Payment  System;  Selected  PercenUle  Lengths 
of  Stay  (FY  96  MEDPAR  Update  06/97  Grouper  V14.0)  is  corrected  by  replacing  it  with  the  following:  ^ 
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-    MSDICJUiX   PROSPICTIVK   PXYMBMT   SYSTEM 

SKtKCTKD   PWCmTILB   LKMOTHS  OP  STAY 
FY»S  WDPA*  UPDATE   04/97   OHOUPtt  V14.0 


( 


1998 


JMI 


DM 

NUMUK 

AUTmrric               i 
KiMi  uas        PnCBT 

DTO                          35TH                           50TH                          75TO 
riLt           PUlCBmLK           PBRCmTlLB           PBRCBKTILB 

90TH 
PCRCSHTILS 

3C951 

10.0(48                          3 

1                              100                           100 

100 

6901 

3 

C300 

10.5740                          3 

50.5000                         1 

8.4741                          3 

103092 

3.9356                          1 

431 
12202 

3.3470                         1 
11.(131                          3 

2310 

3.5916                          1 

1754 

7.1349                         1 

10 

30370 

7.3748                          3 

11 

395C 

4.3534                           1 

12 

3CltO 

(.8448                          3 

13 

(419 

5.7747                          3 

1« 

377399 

6.7458                          3 

^                                  ' 

IS 

145930 

4.0(69                          1 

IC 

1407C 

6.0979                          i 

17 

3090 

3.6937                          ] 

10 

35173 

5.8633                          i 

1* 

71(3 

4.1086                          1 

30 

ClU 

10.4880                          3 

31 

11*3 

7.1073                          J 

33 

3tOS 

4.7631                          i 

21 

<0t3 

4.5463                          : 

34 

50313 

5.3301 

2S 

22307 

3.6053 

3« 

47 

4.7872 

37 

3910 

5.4939 

2* 

12971 

6.3277 

3» 

4104 

3.7310 

11 

31(7 

4 . 8344 

32 

14  •( 

3.0606 

34 

IMOl 

5.8148 

35 

3730 

3.9144 

3C 

(7(( 

1.5443 

37 

1771 

3.9383 

30 

19( 

3.7374 

39 

35(5 

3.003S 

40 

354( 

3.3343 

43 

5437 

1.9847 

43 
44 

113 
1479 

3.9643 

5.3437 

7 

45 

335* 

3.(014 

1                             3    ,                           *                     .         ' 

4( 

3070 

4.8485 

47 

1301 

3.9305 

49 

33(9 

5.3704 

50 

3394 

3.1073 

51 

351 

2.8775 

S3 

109 

3.2203 

53 

3177 

3.(116 

54 

2 

5.0000 

55 

1907 

3.9340 

SC 

749 

3.8451 

.     - 

• 
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•MLM  7A   -   MttlOkM  PHOSPKTIVt   VKOmrr  STSTSt   * 
SMIMCTWD  PBtCBtriLI  LBICTBS  OF  STKt 
FYS*  MK>PAR  OPGATI  OS/97  OROOrait  V14.0 


WHWIJI 

MtrmiRic 

10TB 

25n( 

DUO 

DZSCBMOIS 

Nmr  L08 

PBtCBRlLI 

50tB 

PtHLlMllLS 

75TH 

mtcBmu 

90TM 

PBtcBrriu 

S7 

ca7 

3.90M 

M 

1 

2.0000 

*  •. 

• 

S» 

IOC 

T.3302 

2 

CO 

3 

1.0000 

6 

CI 

343 

4.5473 

1 

C3 

3794 

4.6009 

11 

C4 

337C 

6.6442 

9 

CS 

29S0a 

3.1713 

14 

CC 

SC02 

3.4727 

6 

C7 

495 

3. 1061 

6 

CC 

10334 

4.3211 

7 

c» 

2957 

3.4711 

a 

70 

40 

3.3000 

6 

71 

120 

3.9297 

5 

72 

754 

3.5000 

7 

73 

6364 

4.6727 

7 

74 

4 

3.2500 

9 

.    75 

41373 

10.549* 

7 

7C 

41421 

11.7212 

30 

77 

2200 

5.0042 

22 

7C 

31195 

7.6312 

10 

7» 

339461 

0.6355 

13 

•0 

•097 

6.0569 

16 

•1 

'       • 

6.6250 

11 

•2 

71327 

7.3212 

10 

•3 

7544 

5.4933 

14 

•4 

1550 

3.4510 

11 

•S 

30046 

6. •720 

c 

•c 

1392 

4 . 0560 

13 

C7 

67a04 

6.4421 

• 

•• 

361207 

5.6530 

12 

•f 

431130 

6.5624 

10 

»0 

36919 

4.6667 

"^ 

12 

91 

44 

4.3409 

8 

92 

13630 

6.6374 

9 

93 

1171 

4.6466 

,     _ 

12 

94 

13460 

6.6431 

» 

95 

1450 

3.9607 

13 

»C 

59294 

5.0564 

7 

97 

24137 

3.994a 

9 

98 

23 

3.0261 

7 

99 

36720 

3.1667 

10 

100 

10247 

3.2335 

c 

101 

30640 

4.7304 

4 

102 

4S6C 

3.09SC 

» 

103 

532 

4«.1579 

15 

S 

104 

26477 

13.3305 

32 

72 

lOS 

105 

23042 

10.2029 

11 

16 

24 

IOC 

107702 

11.0400 

13 

18 

107 

68747 

•.3098 

13 

18 

loa 

7537 

13.0881 

13 

110 

63742 

10.0928 

10 

• 

15 
13 

23 

19 

I 
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'     TABU   7A   -    KIDICAltK   PKOSPSCT 
SKUCTKD   mtCBIT: 
rr9S  NDKMt  UPDATB 


MR 


998 


H»«llt 

AKTHWriC                       lOTH 

OM 

Discmasn 

MMi  los       pncnmui 

111 

sscs 

4.1144                        2 

lU 

ait732 

4.2374                         1 

111 

43134 

13.1573                        ♦ 

114 

»13< 

•.43*4                        2 

lis 

11734 

10.29S4                        « 

lie 

••ISt 

5.0220                          1 

ill 

1424 

4.0470                          1 

111 

4772 

3.0371                          1 

u* 

1490 

5.1045                          1 

IM 

19447 

4.4440                          1 

131 

147139 

4.9359                          3 

ua 

91J44 

4.4312                          1 

las 

44359 

4.4441                          1 

124 

153509 

4.5904                          1 

las 

41043 

2.9375                          1 

lac 

5144 

12.4142                          4 

ia7 

709301 

5.7991                          3 

lat 

14599 

4.3459                          3 

139 

4491 

3.1439                          X 

ISO 

100044 

4.2944                          3 

131 

25544 

4.4443                          1 

133 

145310 

3.3140                          1 

.111 

4154 

2.7943                          1 

134 

29410 

3.4023                          1 

lis 

•094 

4.4395                          1 

13« 

11S3 

3.0590                          1 

137 

3 

9.0000                          3 

lit 

204475 

4.1944                          1 

139 

45773 

2.7441                          1 

140 

135217 

3.1477                          1 

141 

74424 

4.0433                          1 

143 

35793 

2.9455                        1 

143 

134144 

2.3944                          1 

144 

74722 

5.3753                          1 

14S 

C37f 

2 . 9444                          1 

14< 

9N3 

10.5343                          4 

147 

1473 

4.9050                        4 

143 

149749 

13.4194                         4 

14t 

14354 

7.1243                        4 

ISO 

24545 

11.1079                          4 

ISl 

4243 

4.1100                          3 

1S3 

4725 

4.4455                          4 

1S3 

1441 

5.7774                          1 

1S4 

35333 

14.0531                          4 

ISS 

4544 

5.0079                          1 

ISC 

4 

10.7500                          1 

157 

9475 

5 . 4004                          I 

isa 

4354 

2.7il4                          I 

1S» 

1*393 

5.0712                          I 

140 

9550 

2.7493                          1 

ICl 

14944 

4.2144                          1 

1C3 

7393 

2.0474                        1 

JMI 


piRCBrr: 


VK  PAyMBrr  systb« 

UB  LIHOTHS  or  STAY 
/97  OROUPBR  V14.0 


iTH 
LB 


lOTH 

PUtCWTILB 


75TH 
PBRCBfTILS 


90TH 
PBKCBITIU 

9 

4 
34 
17 
14 
10 

9 

7 
11 
19 
12 

a 
11 

9 

4 
24 
11 
10 

7 
11 

• 

4 

7 
• 
4 
14 
• 
S 

c 

7 

S 

4 

11 

4 

17 

10 

22 

10 

30 

11 

14 

9 

37 

9 

31 

11 

4 

10 

5 

9 

4 
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TABLl   7A    -    MBOICMX   PROePSCTIVS   MYMBIT  SYSTBI 
SWLMCnD  PnCBfTILI  bmOTRS  OF  «T»Y 
me  MIDPAR  UPDATI  0«/97  OtOOPBt  V1«.0 


DM 

DISCRUtOIS 

AHITWBTIC 

«MI  U3S          PBta 

lOTH                        2Sni                        50TH                        75TH 

BiTiLi       piRciiriiLt       ratcnrrzLi        PBtcBrriLt 

90TH 

ratcnrriLB 

IM 

10 

4.7000 

1S4 

5392 

• . 7124 

10 

ICS 

1590 

5.4094 

15 

lie 

33«7 

5.41C4 

• 

167 

337C 

2.9597 

10 

ISt 

1940 

4.7299 

5 

1S» 

933 

3.SC39 

9 

170 

13057 

11.7430 

S 

171 

1059 

5.0t^^ 

33 

172 

33120 

7.3970 

10 

173 

2099 

3 . 9700 

*                                 • 

IS 

174 

240349 

5.1449 

• 

175 

21405 

3.2299 

9 

17« 

17949 

5.7572 

C 

177 

11957 

4 . 7299 

11 

17i 

3735 

3.3414 

• 

179 

12192 

(.7201 

« 

ito 

•  9279 

-      5.«55l 

13 

1*1 

2131C 

"■3.7131 

11 

1S3 

239439 

4.5C57 

—                     * 

7 

111 

S9919 

3.171C 

• 

1*4 

•9 

3.C3M 

C 

IIS 

4173 

4.9174 

1 

1«C 

3 

3.(SC7 

10 

lt7 

932 

3.9C35                        3 

s 

!■• 

7091S 

5.7902                        : 

• 

Its 

7922 

3.3*71                        ] 

11 

190 

99 

4.9192                        ] 

7 

191 

11193 

14. ••21                        4 

11 

193 

790 

7.1300                        ] 

30 

193 

•399 

13.9303                        i 

13 

194 

ceo 

7.4934                        3 

'                       11 

23 

19S 

9792 

».9539                       i 

13 

19« 

C29 

C.3359                        ] 

13 

17 

197 

27404 

•.(999                        3 

0 

10 

19t 

7093 

4 . 7194                        a 

10 

IS 

199 

2179 

10.7140                        3 

• 

200 

1551 

11.39C3                       a 

14 

aa 

201 

ISCC 

15.0011                        4 

14 

33 

303 

2SC11 

7.1039                        3 

7                                 11 

19 

a* 

303 

29C34 

7.1591                        3 

14 

304 

53354 

C.3393                        a 

* 

14 

305 

2317C 

C.OOIC                      2 

13 

20S 

KC9 

4.3109                       1 

14 

207 

37050 

5.2952                        1 

• 

300 

•94a 

3.0293                       1 

10 

209 

3M501 

5.9935                       3 

s 

aie 

143743 

7.C39C                        4 

9 

au 

3C310 

S.S091                      3 

13 

au 

10 

5.3000                      2 

9 

3U 

7179 

9.7551                        2 

( 

314 

S943S 

5.9909                        2 

XI 

17 
tl 
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TABLK   7A    -   mMCARl   PROSPtCTIVB   PAYMKNT  SYSTW 
SKUCTSD  PnCBfTILB  LEHOTHS  OF  STAY 
fY9t  MXDPAX  UPDATS   OC/97   GROUPER  V14.0 


I 


MR 


1998 


nts 

Dzsaouan 

AUTNMrriC                        1 
MIMt  LOS           PIRCBT 

»TH                          35TH                          BOTH                          75TH 
riUI           PtRCWTIUI           PKRCBITILS           PERCBTTILl 

90TH 
PBtCBTTILI 

ais 

45441 

3.3414                          1 

4 

31 

29 

10 

4 

10 

14 

7 

5 

4 

10 

13 

S 

7 

4 

10 

10 

9 

17 

4 

11 

10 

4 

17 

axe 

217 

ail 

4407 
30940 
34471 

10.3995                          2 

13.75J4                          J 

5.4347                          3 

4  (33 

5  f                             17 

ai» 

aao 
aai 

14974 

5 

sux 

3.4430                          1 

4.2000                          1 
7.1945                          2 

aaa 

3S0S 

3.4171                           1 

aas 

19435 

2.S994                          1 

aa4 
aas 
aa« 

413* 

stac 

SS4» 

2.1054                         1 
4.42J2                          1 
(.3550                          1 

aa7 

4377 

3.4554                         1 

aaa 

a»97 

3.4535                          1 

aa» 

laaa 

2.3412                          1 

aao 

3493 

4.9747                          1 

ail 

11045 

4.7405                          1 

2                                  3                               • 

asa 
aai 

SM 
47Ca 

4.2244                          1 

4.2740                        i 

3                                  4                             10 

aM 

ax»4 

3.4447                          ] 

aat 

aic 

SMS 

40043 

5.4044                          1 
5.5471                        i 

a37 

1473 

4.2110                          ] 

ai» 

7472 

9.3749                          i 

4                                     7                               11 

a3» 

40793 

4.9705                          : 

13 
14 

4 

a40 

13394 

4.9349                          i 

a4i 

3013 

4.2273                          ] 

a4a 

3455 

7.1334                          i 

14 

9 

a«a 

40990 

5.1239                          : 

a«« 

13531 

5.4307 

10 

a4S 

4414 

4.0444 

7 

• 
7 
9 
• 
9 
5 

34* 

1375 

4.2235 

347 

11507 

3.4954 

344 

7430 

4.9732 

34» 

10435 

3.9777 

350 

3434 

4.4544 

351 

3144 

3.0152 

353 

19344 

5.2492 

10 

354 

9404 

3.5232 

4 
11 

C 

254 

4443 

5.4424 

357 

33793 

3.2045 

354 

17044 

3.2794 

4 

35» 

4037 

3.1943 

7 

3 

340 

4  574 

1.4435 

341 

3343 

3.3391 

4 

343 

449 

3.9744 

• 

343 

39345 

13.5334 

a4 

344 

3371 

7^491 

14 

345 

4204 

7.3553 

15 

344 

3544 

3.5534 

7 

347 

aa4 

4.1770 

• 

344 

147 

3.5374 

7 

JMI 
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TABLE  7A  -  MBOICMtX  PROSPECTIVE  PAYMEKT  SYSTBH 
SELECTID  PIRCBfTILB  LIN0TM8  OP  STAY 
FY96  MEOPAR  UPDATE  06/07  GROUPER  V14  . 0 
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NUMBER 

ARITWETIC                         lOTH                           35TH                            50TH                           75TH                           90TH 

I»0 

MBAM   LOS           PERCEMTILB           PERCEWTXLE           PERCHrriLE           PBRCBfTILE           PERCEMTILB 

2C» 

10146 

8.4863                          2                                 3 

>                                      6                                 11                                 17 

270 

3100 

3.1906                          1                                 ] 

I               .                  2                               4                               7 

271 

33041 

7.7309                          3                                 4 

k                                    <                                 9                               14 

272 

6034 

6.6718                        3                               i 

t                                  5                               •                             13 

273 

1395 

5.3677                          1                                 J 

1                                 4                               6     ~                       11 

274 

3647 

7.1598                          1                                 3 

_                                                              .^                                                                         * 

1                                    5                                 9                               15 

275 

249 

3.8477                          1                                 3 

L                                 2                               S                               8 

27« 

953 

4.7408                          1                                 3 

1       ~                          4                               <                               8 

277 

80718 

6.2272                          3                                 3 

»                                    S                      -          7                               11 

378 

34912 

4.8206                          2                                 3 

1                                    4                                 «                                 8 

379 

4 

4.5000                          3                                 i 

t                                 2                               6                               8 

380 

14160 

4.6971                          1                                 J 

t                                  3                               C                               9 

281 

6013 

3.3597                          1                                 ] 

L                                    3                                 4                                 6 

282 

1 

1.0000                          1                                 ] 

L                                      111 

283 

5329 

5.0197                          1                                 J 

t                                   4                                 6                               10 

284 

1761 

3.5548                        1                               3 

t                                  3                               5                               7 

285 

5653 

12.0637                        3                               3 

>                                  •                               IS                               23 

38C 

2085 

7.1947                          3                                 4 

S                   -_            •                                 13 

287 

6742 

13 . 2094                          3                                 S 

i                                   •                               X4                               24 

288 

1244 

5.8457                          3                                 4 

*.                              •                                 » 

289 

5512 

3.4799                          1                                 ] 

• 

2                             3                             7 

390 

8856 

2.5833                          1                                 ] 

2                             3                             4 

291 

93 

2.1720                          1                                 1 

2                                 3                                 4 

292 

•                5235 

11.2050                          2                                 4 

•                               14                               22 

293 

276 

5.8406                          1                                 a 

4                                 7                               11 

294 

84523 

5.2489                          2                                 3 

4                               C                             10 

395 

3775 

4.0919                       1                             a 

3                             5                             8 

396 

233450 

5.7617                          3                                 ] 

4                                 7                               11 

397 

31861 

3.8491                        1                               a 

3                             S                             7 

298 

104 

3.5193                        1                               1 

2                             3                             5 

399 

1152 

5.4853                          1                                 a 

4                                 7                               11 

300 

15757 

6.6396                        3                               3 

5                                 •                               13 

301 

1988 

4.3633                        1                               a 

3                               5                               8 

303 

8343 

10.9475                          5                                 C 

8                             13                             19 

303 

19359 

9.4651                          4                                 5 

8                             IX                             17 

304 

13177 

9.5955                        3                               4 

7                               12                               19 

305 

2464 

4.3194                          1                                 2 

4                                 5                                 S 

306 

11671 

5.7603                          1                                 2 

4                                  7                               12 

307 

2490 

3.5365                          1                                 I 

2                                 3                                 4 

308 

9750 

6.3917                          1  '                              2 

4                     a                    13 

309 

3377 

3.5579                          1                                 I 

3                                  3                                 5 

310 

27613 

4.3387                          1                                 2 

3                                    5                                    9 

311 

8533 

3.0544                          1                                 X 

2                                   2                                   4 

313 

1880 

4:6834                        1                               2 

3                               6                             10 

313 

664 

2.3846                        1                               X 

2                                 3                                 5 

315 

28798 

8.5390                        1                               2 

5                               XX                               19 

316 

85493 

6.9933                       3                             3 

5                               9                             14 

317 

858 

3.9331                        1                               X 

2                               3                               6 

318 

6305 

6.6440                        1                            .3 

S                               •                             13 

319 

433 

2.7940                       1                             X 

2                               4                               6 

320 

17708B 

5 . 8739                         3                                 3 

5                                 7                               10 

321 

23551 

4.2640                        3                               3 

4                                 S                                 7 
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TABL8  IK    -    MBDICARB  PROSPBCTIVB  PAYMEWT  SYSTBM 
SKUCTSD  PntCBNTILB  LENGTHS  OF  STAY 
FY96  MEDPAR  UPDATE  06/97  GROUPER  V14 . 0 


MR 


1998 


MUMBIR 

ARIT»41TIC 

DRO 

NIAM  LOS 

322 

91 

4.2796 

323 

17540 

3.3739 

32« 

8048 

2.0035 

325 

7043 

4.1989 

V3( 

2110 

2.8938 

327 

15 

3.4667 

321 

«79 

3.9308 

32» 

107 

2.3458 

331 

4436S 

5.8399 

332 

4479 

3.S323 

333 

3S1 

S.7258 

33« 

19427 

5.4203 

33S 

9804 

4.0S29 

33C 

S9383 

3.7631 

337 

34307 

2.4143 

338 

3738 

S.0698 

339 

2130 

4.5873 

3«0 

2 

1.5000 

3«1 

5981 

3.1155 

342 

194 

4.1649 

344 

3544 

3.1168 

345 

13C4 

3.8043 

34C 

5207 

6.2906 

347 

382 

2.9503 

34t 

3220 

4.4969 

349 

744 

2.6788 

350 

6367 

4.6220 

351 

2 

2.5000 

352 

551 

3.9800 

353 

2722 

8.3420 

354 

10004 

5.9826 

355 

5604 

3.6253 

35C 

29927 

2.8072 

357 

6(25 

9.3250 

3St 

28910 

4.4709 

359 

28337 

3.0904 

3«0 

18232 

3.2826 

361 

680 

3.6721 

3S2 

1 

1.0000 

3C3 

3930 

3.4735 

3S4 

1869 

3.4912 

3S5 

2454 

7.1520 

3CS 

4507 

6.9907 

3S7 

543 

2.9263 

3CS 

2396 

6.2371 

3S9 

2389 

3.4328 

370 

1224 

5.5074 

J71 

1107 

3.5890 

372 

909 

3.1177 

373 

41CS 

2.0290 

174 

170 

2. 8834 

175 

7 

8.4286 

lOTH 
PBRCSNTILI 


25TH 
PERCENTILE 


SOTH 
PERCENTILE 


75TH 
PERCENTILE 


90TIi 
PERCENTILE 


JMI 


12 

1 
1 


1 
10 


15 
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TMLK   7A   -    MB>IC3UtS   FROSPCCTIVI   PAYMIirr  SYSTBI 
SSLBCTB)   mtCBMILB  LBNBTRS  OP  STAY 
FYSS  MDPJUl  UPOKIS  OC/97  GROWIR  V14.0 


376 
377 
37t 
37» 
3*0 
3«1 
382 
3t3 
3«4 
315 
3«S 
3«7 
389 
390 
393 
393 
394 
39S 
398 
397 
398 
399 
400 
401 
403 
403 
404 
40C 
407 
408 
409 
410 
411 
413 
413 
414 
415 
41« 
417 
418 
419 
430 
421 
433 
433 
424 
425 
436 
437 
428 
439 
430 


nneiiii 

JUUTIMITIC                      lOTH 

MM  LOe          PDtCBrrXLI 

219 

3.3055 

SI 

4.0196 

XM 

3.6356 

374 

3.9378 

101 

1.8317 

IM 

3.3935                        : 

48 

1.3333 

1616 

3.8343 

1«3 

3.8380 

3 

6.6667                        : 

1 

49.0000                      4! 

1 

63.0000                      6: 

IC 

6.3500 

7 

5.1439                          : 

25C3 

10.5863                          i 

3 

11.0000 

1814 

7.5333                          ] 

S8305 

4.9806                          ] 

18 

4 . 0000                          ] 

1C988 

5.7650                        : 

18434 

6.3535                          : 

1304 

4.0107                          : 

7880 

9.7100                       : 

C793 

11.6914                        : 

1510 

4.3391                          ] 

39143 

8.5499 

3818 

4.6339                          ] 

3486 

10.0688                        3 

700 

4.4243                          ] 

3858 

7.6585                          : 

5607 

5.9162                        : 

74657 

3.3553                        ] 

34 

2.2941                          ] 

30 

3.3667                          ] 

8837 

8.0314                        : 

735 

4.5456                          ] 

44947 

14.8941                          4 

230133 

7.6840                          : 

43 

4.2857                          ] 

30661 

6.3189                        : 

14969 

5.3333                        : 

3634 

3.9737                        : 

10783 

4.3453                        ] 

90 

3.7444                          ] 

10953 

7.9358                        : 

1883 

16.7643                        : 

15587 

4.3867                          ] 

4759 

5.3237                        ] 

1713 

5.2668                        ] 

944 

7.6684                        ] 
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BILUNQ  CODE  4120-01-C 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773  Medicare— Hospital 


Insurance;  and  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance) 


Dated:  February  23, 1998. 
Neil  J.  StiUman, 

Deputy  Assistant,  Secretary  for  Infonnation 
Resource  Management. 
IFR  Doc.  98-5384  Filed  3-5-98;  8:45  am) 
BaUNQ  CODE  4120-01-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 


[Docket  No.  97101524«-7293-02: 1.0. 
1008970] 

RIN  064ft-AK44 

FislMflas  Of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries;  1998  Final 
Speciflcatlona;  Correction 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  regulatory  text. 

SUMMARY;  This  document  contains  a 
correction  that  is  related  to  the  final 
specifications  for  the  1998  summer 
flounder,  scup,  and  black  sea  bass 
fisheries,  which  were  published  on 
Thursday,  December  18, 1997.  A 
revision  was  inadvertently  not  made  to 
a  portion  of  the  regulatory  text  to 
indicate  that  the  1998  final 
specifications  include  a  provision  to 
increase  the  minimum  mesh  size 
threshold  for  black  sea  bass.  This 
document  revises  50  CFR  648.145(c)  to 
correct  this  oversight.  The  dates  for  the 
final  rule  remain  unchanged. 
DATES:  Effective  January  1, 1998.  The 
amendments  to  §§  648.24(u)(l), 
648.200(a),  648.143(a),  and 
§  648.144(a)(l)(i)  became  effective  on 
January  1, 1998.  The  final  specifications 
for  the  1998  simimer  flounder,  scup, 
and  black  sea  bass  fisheries  and 
notifications  of  commercial  harvest  are 
effective  January  1, 1998,  through 
December  31, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  (978)  281-92210. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  specifications  for  the  1998 
summer  flounder,  scup,  and  black  sea 
bass  fisheries,  which  were  published 
December  18, 1997  (62  FR  66304), 
contained  a  provision  to  increase  the 
catch  threshold  level  that  would  trigger 
the  minimimi  mesh  size  requirement  for 
black  sea  bass  from  100  to  1,000  lb  (45.4 
to  453.6  kg).  The  language  was  revised 
in  the  regulatory  text  of  the  final 
specifications  for  50  CFR  648.14(u)(l) 
and  648.144(a)(l)(i).  However,  the 
language  in  50  CFR  648.145(c)  was 
inadvertently  not  revised. 


List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

PART  648-^ISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §  648.145,  the  first  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows:      I 

§648.145    Possession  limit 

•        ♦        «        •        * 

(c)  Owners  or  operators  of  otter  trawl 
vessels  issued  a  moratorium  permit 
under  §  648.4(a)(6)  and  fishing  with,  or 
possessing  on  board,  n«ts  or  pieces  of 
net  that  do  not  meet  the  minimum  mesh 
requirements  and  that  are  not  stowed  in 
accordance  with  §  648.144(a)(4),  may 
not  retain  1,000  lb  (453.6  kg)  or  more  of 
black  sea  bass.  *  *  * 

Dated:  February  27, 1998. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  98-5764  Filed  3-5-98;  8:45  am) 

WLLJNG  CODE  W10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  971208295-7295-01;  I.D. 
030298C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasita;  Pacific  Cod  in  the 
Westem  Regulatory  Area  of  the  Gulf  of 
Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshora  component  in  the  Westem 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  interim 
specification  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  3, 1998,  until  2400 
hrs,  A.l.t.,  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 


SUPPLEMENTARY  INFORMATION:  The 
groundfisrf  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  interim  specification  of  Pacific 
cod  total  allowable  catch  (TAC)  in  the 
Westem  Regulatory  Area  of  the  GOA 
was  established  by  the  Interim  1998 
Harvest  Specifications  (62  FR  65622, 
December  15, 1997)  as  4,361  metric  tons 
(mt),  determined  in  accordance  with 
§679.20(c)(2)(i). 

In  accordance  with  §  679.20(d)(l)(i). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1998  interim 
specification  of  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Westem  Regulatory  Area  of  the  GOA 
will  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  4,061  mt,  and  is 
setting  aside  the  remaining  300  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Westem  Regulatory  Area  of  the 
GOA. 

Maximimi  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  interim 
TAC  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
interim  1998  harvest  specifications  for 
groimdfish  for  the  GOA.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1998  interim  TAC  of 
Pacific  cod  allocated  for  processing  by 
the  inshore  component  in  the  Westem 
Regulatory  Area  of  the  GOA.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  public  interest,  and  further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  vmder 
E.O.  12866. 
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Authority:  16  U.S.C  1801  etseq. 

Dated:  March  2, 1998. 
Guy  C  Matlock, 

DinctoT,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-5833  Filed  3-3-98;  1:40  pm] 
MLUNO  CODE  3610-22-f 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
AdministfBtion 

50  CFR  Part  679 

[Doclwt  No.  971201282-8049-02;  I.D. 
102897B] 

RIN  0648-AIC38 

HalilNJt  Flaheriea  in  U.S.  Convention 
Watera  Off  Alaaica;  Raheriee  of  tl>e 
Exciuaive  Economic  Zone  Off  Aiaaica; 
Management  IMeaaurea  to  Reduce 
Seabird  Bycatcli  in  ttie  Hoolc-and-Line 
Halitxjt  and  Groundfiah  Fiaheriea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  CX:eanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  regulations  to 
require  operators  of  vessels  fishing  for 
Pacific  halibut  in  U.S.  Convention 
waters  off  Alaska  to  conduct  fishing 
operations  in  a  specified  manner  and  to 
employ  specified  measures  intended  to 
reduce  seabird  bycatch  and  incidental 
seabird  mortality.  This  rule  also  amends 
the  regulations  requiring  seabird 
bycatch  avoidance  measures  in  the 
hook-and-line  groundfish  fisheries  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  and  the  Gulf  of 
Alaska  (GOA)  to  exempt  small  vessels 
from  some  of  the  requirements  and  to 
clarify  one  of  the  measures.  The  Pacific 
halibut  fishery  measines  are  intended  to 
mitigate  interactions  with  the  short- 
tailed  albatross  [Diomedea  albatrus),  an 
endangered  species  protected  under  the 
Endangered  Species  Act  (ESA),  and 
with  other  seabird  species  in  fisheries  in 
and  off  Alaska. 

DATES:  Effective  April  6, 1998. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  this  final  rule  may  be 
obtained  fit)m  NMFS  at  P.O.  Box  21668, 
Juneau,  AK  99802,  Attn:  Lori  J.  Gravel, 
or  by  calling  the  Alaska  Region,  NMFS, 
at  907-586-7228.  Copies  of  the  EA/RIR/ 
FRFA  prepared  for  the  action  requiring 
seabird  avoidance  measiues  in  the  BSAI 
and  GOA  groundfish  hook-and-line 


fisheries  are  also  available  from  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
S.  Rivera,  907-586-7228. 
SUPPLBMBn-ARY  INFORMATION:  The  U.S. 
groimdfish  fisheries  of  the  GOA  and  the 
BSAI  in  the  exclusive  economic  zone 
are  managed  by  NMFS  imder  the 
Fishery  Management  Plan  for 
Groimdfish  of  the  Gulf  of  Alaska  and  the 
Fishery  Management  Plan  for  the 
Groimdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPs).  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  Magnuson-Steven^ 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.;  Magnuson- 
Stevens  Act)  and  are  implemented  by 
regulations  for  the  U.S.  fisheries  at  50 
CFR  part  679.  General  regulations  that 
also  pertain  to  U.S.  fisheries  appear  at 
subpart  H  of  50  CFR  part  600.  The 
Northern  Pacific  Hahbut  Act  of  1982 
(Halibut  Act),  16  U.S.C.  773  et  seq., 
authorizes  the  Council  to  develop  and 
NMFS  to  implement  halibut  fishery 
regulations  that  are  in  addition  to,  and 
not  in  conflict  with,  regulations  adopted 
by  the  International  Pacific  HaUbut 
Commission  (IPHC).  Furthermore,  the 
Magnuson-Stevens  Act  and  the  Halibut 
Act  authorize  the  Council  and  NMFS  to 
make  regulatory  changes  that  are 
consistent  with  the  FMPs  and  that  are 
necessary  to  conserve  and  manage  the 
fixed  gear  Pacific  hahbut  fisheries. 

Backgroond 

The  issue  of  seabird  bycatch  and 
incidental  mortality  in  commercial 
fishing  operations  has  been  heightened 
in  recent  years.  Further  information  on 
this  issue  was  provided  in  the 
preambles  to  the  proposed  and  final 
rules  implementing  seabird  avoidance 
measures  in  the  BSAI  and  GOA  hook- 
and-line  groundfish  fisheries  (62  FR 
10016,  March  5,  1997;  62  FR  23176, 
April  29,  1997),  in  the  EA/RIR/FRFA 
prepared  for  that  action,  in  the  preamble 
to  the  proposed  rule  for  this  action  (62 
FR  65635,  December  15, 1997),  and  in 
the  EA/RIR/FRFA  prepared  for  this 
action.  In  addition,  the  United  States  is 
working  with  the  United  Nations'  Food 
and  Agriculture  Organization  to  conduct 
a  technical  consultation  on 
implementing  mitigation  measures  to 
reduce  seabird  bycatch  in  longUne 
fisheries  around  the  world  (62  FR 
42766,  August  8, 1997).  NMFS  and  the 
U.S.  Fish  &  Wildlife  Service  (USFWS) 
are  the  U.S.  co-leaders  in  this  effort. 

Recent  takes  of  the  endangered  short- 
tailed  albatross  (two  in  1995  and  one  in 
1996)  in  hook-and-Une  groundfish 
fisheries  in  the  BSAI  and  the  GOA 


underscore  a  seabird  bycatch  problem. 
At  its  December  1996  meeting,  the 
Council  voted  unanimously  to 
recommend  that  all  hook-and-line 
vessels  fishing  for  groundfish  in  the 
GOA  and  BSAI  be  required  to  use 
certain  seabird  bycatch  avoidance 
measures  intended  to  reduce  the 
incidental  mortahty  of  the  short-tailed 
albatross  and  other  seabird  species. 
Furthermore,  the  Council  recommended 
that  these  or  similar  measures  be 
implemented  in  the  Pacific  halibut 
fishery  in  U.S.  Convention  waters  off 
Alaska.  Addressing  a  potential  seabird 
bycatch  problem  in  the  Pacific  hahbut 
fishery  is  warranted,  given  the 
similarities  between  the  Pacific  haUbut 
fishery  and  the  hook-and-hne 
groundfish  fisheries.  At  its  annual 
meeting  in  January  1997,  the  IPHC 
reviewed  and  concurred  with  the 
development  of  seabird  avoidance 
measures  for  the  Pacific  halibut  fishery 
in  U.S.  Convention  waters  off  Alaska. 

At  its  June  1997  meeting,  the  Council 
recommended  extending  the  seabird 
avoidance  requirements  in  the  Alaska 
hook-and-line  groundfish  fisheries  to 
the  Pacific  halibut  fishery  in  U.S. 
Convention  waters  off  Alaska.  The 
Council  also  recommended  that  vessels 
less  than  26  ft  (7.9  m)  length  overall 
(LOA)  in  the  Pacific  halibut  fishery  and 
in  the  GOA  and  BSAI  hook-and-line 
groundfish  fisheries  be  exempt  from 
some  of  the  specified  seabird  avoidance 
measures. 

NMFS  published  a  proposed  rule  in 
the  Federal  Register  on  December  15, 
1997  (62  FR  65635)  that  proposed 
seabird  avoidance  measures  for  the 
Pacific  halibut  fishery  in  U.S. 
Convention  waters  off  Alaska.  Public 
comment  was  invited  through  January 
14, 1998.  Two  letters  containing  nine 
comments  were  received  by  the  end  of 
the  comment  period.  One  letter  of  six 
comments  was  received  after  the  close 
of  the  public  comment  period  and 
addressed  two  new  issues  that  are 
addressed  under  the  Response  to 
Comments  section. 

Pursuant  to  section  7  of  the  ESA, 
NMFS  initiated  a  consultation  on  the 
Pacific  haUbut  fishery  and  proposed 
regulatory  measures  to  reduce  seabird 
mortality  in  this  fishery  with  the 
USFWS  in  April  1997.  In  October  1997, 
NMFS  revised  the  Pacific  halibut  fishery 
consultation  and  initiated  an  informal 
consultation  on  the  proposed  regulatory 
measure  to  exempt  vessels  less  than  26 
ft  (7.9  m)  LOA  using  hook-and-line  gear 
in  the  groundfish  fisheries  in  the  BSAI 
or  GOA  from  some  of  the  seabird 
avoidance  measures.  In  January  1998, 
USFWS  concluded  the  informal 
consultation  and  concurred  with 
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NMFS's  assessment  that  the  proposed 
regulatory  measures  to  reduce  seabird 
mortahty  in  the  Pacific  halibut  fishery 
and  the  regulatory  exemption  for  vessels 
less  than  26  ft  (7.9  m)  LOA  using  hook- 
and-line  gear  in  the  groimdfish  fisheries 
in  the  BSAI  or  GOA  or  in  the  Pacific 
haUbut  fishery  are  not  likely  to 
adversely  affect  the  short-tailed 
albatross.  The  consultation  on  the 
Pacific  halibut  fishery  itself  will  be 
concluded  prior  to  the  commencement 
of  the  fishery  in  March  1998. 

Required  Seabird  Bycatch  Avoidance 
Gear  and  Methods  in  the  Pacific 
Halibut  Fishery 

After  considering  the  public 
comments  received,  NMFS  is 
implementing  the  following 
management  measures  designed  to 
reduce  the  incidental  mortality  of 
seabirds.  These  measures  apply  to 
operators  of  vessels  fishing  wiUi  hook- 
and-hne  gear  for  Pacific  halibut  in  U.S. 
Convention  waters  off  Alaska.  These 
measures  are  unchanged  from  those 
proposed  in  the  Federal  Register  (62  FR 
65635,  December  15, 1997). 

1.  All  such  operators  must  conduct 
fishing  operations  in  the  following 
manner: 

a.  Use  hooks  that,  when  baited,  sink 
as  soon  as  they  are  put  in  the  water. 
This  can  be  accomplished  by  any 
means,  including  the  use  of  weighted 
groundlines  and/or  thawed  bait; 

b.  If  offal  is  discharged  while  gear  is 
being  set  or  hauled,  it  must  be 
discharged  in  a  manner  that  distracts 
seabirds  from  baited  hooks,  to  the  extent 
practicable.  The  discharge  site  on  board 
a  vessel  must  either  be  aft  of  the  hauling 
station  or  on  the  opposite  side  of  the 
vessel  from  the  hauling  station;  and 

c.  Make  every  reasonable  effort  to 
ensure  that  birds  brought  aboard  alive 
are  released  alive  and  that,  wherever 
possible,  hooks  are  removed  without 
jeopardizing  the  life  of  the  bird. 

2.  All  such  operators  of  vessels  greater 
than  or  equal  to  26  ft  (7.9  m)  LOA  must 
also  employ  one  or  more  of  the 
following  seabird  avoidance  measures: 

a.  Set  gear  between  hours  of  nautical 
twiHght  using  only  the  minimum 
vessel's  lights  necessary  for  safety; 

b.  Tow  a  streamer  line  or  lines  during 
deployment  of  gear  to  prevent  birds 
from  taking  hooks; 

c.  Tow  a  Duoy,  board,  stick  or  other 
device  during  deployment  of  gear  at  a 
distance  appropriate  to  prevent  birds 
from  taking  hooks.  Multiple  devices 
may  be  employed;  or 

a.  Deploy  hooks  underwater  through 
a  lining  tube  at  a  depth  sufficient  to 
prevent  birds  from  settling  on  hooks 
during  deployment  of  gear. 


This  final  rule  also  removes  a 
regulation  at  50  CFR  679.24(e)(l)(ii)  that 
effectively  exempted  halibut  fishermen 
from  having  to  use  seabird  avoidance 
gear  and  methods.  When  the  seabird 
avoidance  measures  were  promulgated 
for  the  Alaska  groundfish  fisheries, 
halibut  fishermen  were  exempt  until  the 
Coimcil  and  the  IPHC  could  address  this 
issue  in  the  Pacific  haUbut  fishery.  This 
exemption  is  no  longer  appropriate. 

Revision  of  Seabird  Avoidance  Gear 
and  Methods  in  the  Alaska  Groundfish 
Hook-and-Line  Fisheries 

^This  final  rule  revises  the  seabird 
avoidance  gear  and  methods  required  to 
be  employed  by  operators  of  vessels 
using  hook-and-line  gear  in  the 
groundfish  fisheries  in  the  BSAI  and 
GOA  to  exempt  operators  of  vessels  less 
than  26  ft  (7.9  m)  LOA  from  the 
requirement  to  employ  one  or  more  of 
the  measures  set  forth  imder  2.,  above. 
They  are  still  required  to  comply  with 
the  measures  set  forth  under  1.,  above. 

This  final  rule  also  revises  the  seabird 
bycatch  avoidance  regulations 
applicable  to  the  BSAI  and  GOA 
groundfish  fishery  to  clarify  that  NMFS 
intent  is  that,  if  offal  is  discharged  while 
gear  is  being  hauled,  it  must  be 
discharged  in  a  manner  that  distracts 
seabirds,  to  the  extent  practicable,  from 
baited  hooks.  Some  persons  had 
misinterpreted  the  existing  regulation  as 
requiring  offal  to  be  discharged  during 
the  setting  or  hauling  of  gear.  This  was 
not  NMFS*  intent. 

These  two  revisions  to  the  seabird 
avoidance  regulations  applicable  to  the 
BSAI  and  GOA  groundfish  fisheries* 
make  these  regulations  the  same  as  the 
regulations  applicable  to  the  Pacific 
halibut  fisheries  in  U.S.  Convention 
waters. 

Suggestions  for  Streamer  Line 
Construction 

In  response  to  public  comment, 
NMFS  reiterates  suggestions  for 
streamer  line  construction.  Guidelines 
were  published  initially  in  the  Federal 
Register  on  March  5, 1997  (62  FR 
10016)  and  subsequently  revised  in  the 
preamble  to  the  final  rule  requiring 
seabird  avoidance  measures  in  the  GOA 
and  BSAI  groundfish  hook-and-line 
fisheries  (82  FR  23176,  April  29, 1997). 

NMFS  revised  the  guideUnes  on 
streamer  line  construction  based  on 
information  that  indicated  streamer  line 
construction  should  account  for  variable 
vessel  sizes  and  gear  deployment  speeds 
(New  Zealand  Department  of 
Conservation,  1997).  Large  vessels  equal 
to,  or  greater  than,  125  ft  (38.1  m)  LOA 
deploying  gear  at  approximately  5  knots 
may  require  a  thicker  dimension  of 


streamer  line  (for  example,  8 
millimeters  (ram)),  than  smaller  vessels 
of  less  than  125  ft  (38.1  m)  LOA  that 
deploy  gear  at  faster  speeds  of  7  to  8 
knots  and  that  may  require  streamer 
lines  constructed  of  material  only  5  mm 
in  diameter,  llie  following  are  the  key 
characteristics  of  an  effective  streamer 
line: 

1.  All  materials  used  to  construct  the 
streamer  line  and  to  hold  the  streaiffer 
line  in  place  are  strong  enough  to 
withstand  all  weather  conditions  in 
which  hook-and-line  fishing  activity  is 
likely  to  be  undertaken; 

2.  The  streamer  Une  is  attached  to  a 
pole  at  the  sttfn  of  the  vessel  and 
positioned  such  that  it  will  be  directly 
above  the  baited  hooks  as  they  are 
deployed; 

3.  Tne  height  of  the  streamer  line  at 
the  point  of  attachment  is  4  to  8  m 
above  sea  level; 

4.  The  streamer  line  for  all  vessel 
sizes  is  constructed  of  material  that  is 
between  5  and  8  mm  in  diameter; 

5.  The  length  of  streamer  line  is  a 
minimum  of  ISO  to  175  m  for  all  vessel 
sizes; 

6.  The  number  of  streamers  attached 
to  a  streamer  line  is  6  to  10  pairs; 

7.  The  streamers  are  made  of  a  heavy, 
flexible  material  to  allow  them  to  move 
freely  and  flop  unpredictably  (for 
example,  streamer  cord  inserted  inside 
a  red  polyurethane  tubing); 

8.  The  streamer  pairs  are  attached  to 
the  bird  streamer  line  using  a  3-way 
swivel  or  an  adjustable  snap; 

9.  The  streamers  should  just  skim 
above  the  water's  surface  over  the  baited 
hooks. 

These  characteristics  should  be  taken 
into  consideration  when  employing  a 
bird  streamer  Une.  NMFS  may  propose 
that  these  or  similar  technical 
specifications  for  streamer  lines  be 
included  in  regulations  after  testing  has 
occurred  and  information  is  available  on 
the  effectiveness  of  specifically 
constructed  streamer  lines  in  die 
Alaskan  hook-and-line  fisheries. 

Evaluation  of  Effectiveness  of  Seabird 
Avoidance  Measures 

For  backgroimd  information  oh  this 
topic,  see  the  preamble  to  the  final  rule 
requiring  seabird  avoidance  measures  in 
the  GOA  and  BSAI  groundfish  hook- 
and-line  fisheries  (62  FR  23176,  April 
29, 1997).  NMFS  continues  to  endorse 
the  testing  of  seabird  avoidance 
measures  used  in  the  Alaska  hook-and- 
line  fisheries. 

fa  coordination  with  the  USFWS, 
NMFS  is  developing  a  research  plan  to 
test  the  effectiveness  of  the  required 
measures,  as  required  by  USFWS's 
Biological  Opinion  issued  on  February 
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19, 1997.  Substantial  progress  has  been 
made  on  the  development  of  such  a  test 
plan  in  coordination  with  the  USFWS. 
The  test  plan  will  test  the  effectiveness 
of  seabird  avoidance  measiu«s  in  two    - 
phases:  (1)  experimental  tests  of  select 
measiu«s,  and  (2)  an  observer  phase  that 
would  apply  the  experimental  results  in 
the  commercial  fisheries.  Given  that 
very  few  experimental  tests  of  seabird 
avoidance  measures  have  occurred  in 
the  world  (and  none  in  Alaska), 
methodologies  to  be  used  in  the 
experimental  testing  phase  would  first 
be  developed  in  a  pilot  study. 
Implementation  of  either  phase  of  the 
test  plan  is  dependent  upon  the 
availabiUty  of  adequate  funding. 

When  such  tests  nave  occurred  and 
information  is  available  as  to  the 
effectiveness  and  practicability  of 
specific  seabird  avoidance  measiues  in 
the  Alaska  hook-and-line  fisheries, 
NMFS  may  revise  the  regulations  to 
reflect  such  findings.  Currently,  no  new 
information  about  the  effectiveness  of 
the  regulations  exists  that  would 
warrant  NMFS  revising  the  seabird 
avoidance  measiu«s  at  this  time. 

ResptMue  to  Commenta 

Comment  1.  NMFS  failed  to 
promulgate  seabird  avoidance 
regulations  in  the  Pacific  haUbut  fishery 
in  a  timely  fashion  despite  the 
recommendations  of  the  Council  at  its 
December  1996  meeting. 

Response.  NMFS  disagrees.  The 
Council's  initial  December  1996 
recommendations  were  directed  at 
requiring  seabird  avoidance  measures  in 
the  groundfish  fisheries.  Although,  the 
Council  indicated  that  similar  measiu«s 
were  to  be  implemented  for  the  Pacific 
haUbut  fishery,  a  target  date  was  not 
specified.  NMFS  and  the  Coimdl 
planned  to  initiate  a  separate 
rulemaking  for  the  Pacific  halibut 
fishery  in  order  to  allow  the  IPHC  to 
first  review  the  proposed  measures.  The 
Halibut  Act  authorizes  the  Council  to 
develop  and  NMFS  to  implement 
regulations  concerning  haUbut  that  are 
in  addition  to,  and  not  in  conflict  with, 
regulations  adopted  by  the  IPHC.  Hie 
IPHC  was  provided  an  opportunity  to 
review  the  proposed  regulations  at  its 
January  1997  meeting.  After  receiving 
IPHC  concurrence  in  January,  the 
Council  took  final  action  on  proposed 
measiues  in  the  Pacific  haUbut  fishery 
in  Jime,  1997.  Given  the  time  required 
to  prepare  proposed  and  final 
rulemaking  and  allow  for  a  public 
comment  period,  implementation  has 
not  been  untimely. 

Comment  2.  NMFS  ignored  every 
recommendation  that  was  submitted  by 
the  environmental  community  in 


response  to  the  proposed  regulations  for 
seabird  avoidance  measures  in  the 
Alaska  groundfish  hook-and-line 
fisheries.  Those  regulations  and  the 
proposed  regulations  for  the  Pacific 
halibut  fishery  deviate  substantially 
from,  and  are  weaker  than,  the 
Commission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources 
(CCAMLR)  regulations  that  NMFS 
promulgated  for  the  sub- Antarctic  seas 
(61  FR  8483,  March  5. 1996).  The 
CCAMLR  regulations  should  be  required 
in  Alaska  waters. 

Response.  At  this  time,  NMFS 
disagrees  that  the  CCAMLR  regulations 
should  be  required  in  Alaska  waters. 
Given  the  similarities  between  the 
Alaska  groundfish  hook-and-line 
fisheries  and  the  Pacific  haUbut  fishery, 
NMFS  proposed  that  the  seabird 
avoidance  measiu«s  required  in  the 
groundfish  hook-and-line  fisheries  also 
be  required  in  the  Pacific  haUbut 
fishery.  As  stated  in  the  preamble  and 
in  the  "Response  to  Comments"  section 
of  the  final  rule  requiring  seabird 
avoidance  measiues  in  the  Alaska 
groimdfish  hook-and-line  fisheries  (62 
FR  23176,  April  29, 1997).  differences 
exist  between  the  sub- Antarctic  longline 
fisheries  governed  under  the  CCAMLR 
regulations  and  the  Alaska  hook-and- 
line  fisheries  that  warrant  the 
differences  in  the  regulations  meant  to 
reduce  seabird  bycatch.  The  differences 
between  the  sub- Antarctic  fengUne 
fisheries  and  the  Alaska  hook-and-Une 
fisheries  include  (1)  target  species,  (2) 
gear  and  gear  deployment,  (3)  vessel 
size  and  vessel  configuration,  (4) 
weather  and  sea  conditions,  and  (5) 
prevalent  seabird  species.  Patagonia 
toothfish  {Dissostichus  eleginoides)  and 
southern  bluefin  tima  [Thunnus 
maccoyii]  are  key  target  species  in 
Southern  Ocean  fisheries.  Patagonia 
toothfish  is  fished  with  the  Spanish 
method  of  bottom  longUning,  the  gear 
being  more  buoyant  than  that  used  in 
Alaska.  The  southern  bluefin  tima  is  a 
pelagic  species  fished  with  pelagic  or 
surface  gear.  Hooks  are  attached  to 
branch  lines  which  are  attached  to  the 
mainUne.  The  main  line  is  suspended 
between  buoys,  and  the  35  m  branch 
lines  hang  below  the  mainUne.  The 
majority  of  the  vessels  are  large  (30-50 
m)  and  deploy  gear  either  fix)m  the  stem 
or  from  the  side  of  the  vessel  at  speeds 
of  10  through  13  knots.  The  prevalent 
seabird  species  incidentally  taken  are 
albatrosses  and  petrels. 

In  contrast,  the  Pacific  haUbut  fishery 
targets  haUbut,  a  demersal  species 
fished  with  bottom  gear  consisting  of 
groundlines,  usually  0.54  km  long,  with 
hooks  attached  to  1  to  1.5  m  gangions 
spaced  from  1.5  to  7  m  apart  along  the 


groundUne.  In  general,  the  vessels  range 
in  length  from  small  skiffs  in  the  several 
meter  range  to  vessels  of  20  througji  30 
m.  Most  vessels  deploy  gear  from  the 
stem  at  speeds  of  5  to  7  knots.  Tlie 
prevalent  seabird  species  incidentaUy 
taken  in  the  Pacific  halibut  fishery  have 
not  been  determined.  Given  that  Uie 
halibut  fishery  occurs  in  much  the  same 
areas  as  the  groundfish  fisheries,  the 
s{>ecies  most  likely  to  be  taken 
incidentally  are  fulmars  and  gulls  in  the 
BSAI,  and  fulmars  and  albatross  in  the 
GOA. 

Bottom  gear  used  in  the  Pacific 
haUbut  fishery  is  designed  to  sink 
quickly  to  reach  the  bottom  where 
fishing  occurs.  Traditionally,  gangions 
have  been  tied  to  the  groundlkie  at  a  set 
spacing  ("conventional"  gear),  but,  more 
recently,  gangions  have  sometimes  been 
attached  to  the  groimdUne  with  a  snap 
fastener  ("snap-on"  gear).  Conventional 
gear  is  set  and  retrieved  as  coils,  while 
snap-on  gear  is  set  and  retrieved  on 
drums.  Several  groimdline  units,  called 
skates,  are  strung  together  for  a  fishing 
imit,  weighted  with  anchors  attached  to 
buoys  and  buoylines.  Conventional  gear 
is  deployed  off  the  stem  over  a  chute 
that  uses  centrifugal  force  to  straighten 
out  the  gangion  and  drop  the  bait  away 
from  the  groundline  to  minimize 
tangles.  Snap-on  gear  is  deployed 
directly  off  the  drum.  With  both  types 
of  bottom  gear,  the  groimdline  and  bait 
float  for  a  few  seconds  before  anchors 
(about  20  kg),  and  sometimes  additional 
wei^ts  (0.5-2  kg]  cause  them  to  sink. 
Sinking  rates  vary  with  the  vessel. 
Bottom  gear  is  hauled  amidships  over  a 
roller.  In  contrast,  surface  or  pelagic 
gear  used  in  Southern  Ocean  fisheries  is 
designed  to  fish  mid-water  and  may  be 
more  buoyant  and  not  sink  as  quickly. 
The  predominant  number  of  relatively 
small  vessels  in  the  Pacific  haUbut 
fishery  (approximately  2100  vessels,  7- 
30  m)  raises  safety  concerns  with  night- 
setting  of  gear  as  required  by  CCAMLR 
regulations  (approximately  15-30 
vessels,  30-46  m).  The  technical 
standards  for  streamer  lines  in  CCAMLR 
regulations  is  not  appropriate  for  the 
gear  deployment  speed  used  by  the 
majority  of  the  vessels  in  the  Pacific 
haUbut  fishery.  No  studies  have  been 
conducted  on  the  effectiveness  of 
CCAMLR  seabird  avoidance  measures 
on  Alaskan  bird  species.  It  is  not  known 
if  the  effectiveness  of  these  measures  is 
taxonomicalW  dependent. 

The  CCAMLR  regulations  reflect  the 
development  of  seabird  avoidance 
measures  designed  for  specific  fisheries 
and  operating  conditions.  Current 
information  suggests  that  seabird 
avoidance  techniques  appropriate  for 
one  fishery  may  not  be  appropriate  for 
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another  (Duckworth.  1995;  CCAMLR. 
1996).  CCAMLR  has  been  refining  its 
conservation  measures  each  year  since 
1990.  based  upon  experience  in  the 
Southern  Ocean  fisheries  and  is 
attempting  to  develop  the  right  set  of 
measures  based  upon  the  conditions  in 
the  CCAMLR  fisheries.  Management 
agencies  must  assess  the  needs  in  a 
particular  fishery  and  employ  measures 
that  are  practicable  for  that  fishery. 
Nigel  Brothers  of  Australia,  the  primary 
author  of  "Catching  Fish  Not  Birds," 
and  the  CCAMLR  publication  "Fish  the 
Sea  Not  the  Sky"  report  that  the  most 
applicable  solutions  for  preventing 
seabirds  from  taking  baits  depend  on  the 
vessel,  its  size,  the  crew,  weather  and 
sea  conditions,  and  the  time  and  place 
fishing  occurs.  Regulations  for  a 
particular  fishery  must  take  these  factors 
into  consideration.  While  certain  of  the 
CCAMLR  regulations  appear  to  be 
appropriate  for  the  Pacific  halibut 
finery  and  are  incorporated  into  this 
final  rule,  others  may  be  implemented 
only  if  further  investigation 
demonstrates  their  practicability  in  the 
Pacific  haUbut  fishery. 

USFWS  believes  that  implementation 
of  the  proposed  measures  is  not  likely 
to  adversely  affect  the  short-tailed 
albatross  (USFWS,  1998). 
Implementation  of  specific 
requirements,  such  as  those  adopted  by 
CCAMLR,  would  not  be  prudent  at  this 
time  because  no  information  is  available 
on  the  effectiveness  of  these  measures 
with  the  gear  and  conditions  of  Alaska's 
hook-and-line  fisheries.  Studies  on  the 
effectiveness  of  seabird  bycatch 
avoidance  devices  in  other  fisheries  are 
very  limited,  and  conclusions  from 
those  studies  are  based  on  small  sample 
sizes.  Testing  the  effectiveness  of  the 
required  seabird  avoidance  measures 
will  allow  NMFS  to  better  ascertain  the 
effectiveness  of  these  measures  in  the 
Alaska  fisheries.  NMFS  continues  to 
work  with  USFWS  to  develop  an 
appropriate  research  plan,  as  discussed 
here.  When  such  tests  have  occurred 
and  information  is  available  as  to  the 
effectiveness  and  practicability  of 
specific  seabird  avoidance  measures  in 
the  Alaska  hook-and-line  fisheries, 
NMFS  may  revise  the  regulations  to 
reflect  such  findings. 

Comment  3.  NMFS's  proposed 
amendment  to  clarify  the  offal  discharge 
requirement  in  the  Alaska  groundfish 
hook-and-line  fisheries  is  an 
improvement.  Nevertheless,  the 
regulation  adopted  under  CCAMLR  is 
preferable  because  it  prohibits  the 
discharge  of  offal  at  any  time  while  gear 
is  being  set  and  requires  that  the 
discharge  of  offal  during  the  haul  be 


avoided  as  far  as  possible.  NMFS  should 
require  the  same  in  Alaska  waters. 

Response.  NMFS  agrees  that  the 
Alaska  offal  discharge  regulation,  as 
revised,  is  clearer.  NMFS  disagrees  that 
the  regulation  should  be  replaced  with 
the  CCAMLR  regulation.  The  CCAMLR 
regulation  does  not  prohibit  offal 
discharge  as  the  commenter  suggests. 
Rather,  the  CCAMLR  regulation  states 
that  "the  dumping  of  offal  shall  be 
avoided  as  far  as  possible  while 
longlines  are  being  set  or  hauled;  if 
discharge  of  offal  is  unavoidable,  the 
discharge  must  take  place  on  the 
opposite  side  of  the  vessel  to  that  where 
longlines  are  set  or  hauled"  (61  FR 
8483.  March  5, 1996).  In  practice,  the 
Alaska  regulation  is  very  similar  to  the 
CCAMLR  regulation.  Under  the  Alaska 
regulation,  offal  must  be  discharged  in 
a  way  that  distracts  seabirds  fcom  baited 
hooks  (i.e.,  discharge  must  take  place  on 
the  opposite  side  of  the  vessel  to  that 
where  longlines  are  set  or  hauled). 
Furthermore,  a  recent  study  of  the 
demersal  longline  fishery  for  toothfish 
(Dissostichus  eJeginoides)  near  the 
Kerguelen  Islands  in  the  South  Indian 
Ocean  has  shown  that  the  dumping  of 
homogenized  offal  during  gear 
deployment  greatly  reduced  incidental 
capture  of  seabirds,  because  birds  were 
more  attracted  to  the  offal  than  to  baited 
hooks  (Cherel  et  ai,  1996).  This  finding 
is  similar  to  comments  provided  by 
Alaska  longlfners  during  the  comment 
period  for  the  rule  requiring  seabird 
avoidance  measures  in  the  groundfish 
hook-and-line  fisheries.  For  practical 
and  safety  reasons,  offal  discharge 
cannot  be  avoided  by  most  of  the  vessels 
in  the  Pacific  halibut  fishery  or  in  the 
Alaska  groundfish  fisheries.  Most  of  the 
smaller  vessels  discharge  offal  while 
hauling  gear.  Some  vessel  operators 
have  reported  that  discharging  offal  on 
the  opposite  side  of  the  vessel  from 
where  gear  is  deployed  distracts 
seabirds  from  the  baited  hooks,  thus 
reducing  the  potential  for  seabirds 
getting  hooked.  Furthermore,  some  of 
the  smaller  vessels  do  not  discharge 
offal  at  all  while  fishing,  but  retain 
whole  fish. 

Comment  4.  NMFS  should  not  exempt 
vessels  less  than  26  ft  (7.9  m)  LOA  from 
the  required  use  of  one  or  more  of  the 
measures  specified  at  §  679.24(e)(3). 
NMFS  acknowledges  that  relatively 
little  scientific  information  is  available 
regarding  the  relationship  of  vessel  size 
to  seabird  bycatch.  No  scientific  or  legal 
justification  for  this  exemption  exists, 
and  the  exemption  might  violate  the 
incidental  take  permit  and  Biological 
Opinion  from  the  USFWS  for  the  short- 
tailed  albatross. 


Response.  NMFS  is  required  by  the 
Magnuson-Stevens  Act  to  base  all 
conservation  and  management  measures 
upon  the  best  scientific  information 
available.  The  best  scientific 
information  that  is  available  on  this 
subject  indicates  that  variations  between 
vessels  in  the  numbers  of  observed 
seabird  catches  appear  to  be  related,  at 
least  in  part,  to  the  extent  to  which  birds 
accumulate  around  vessels.  This,  in 
turn,  is  a  function  of  the  length  of  time 
that  offal  is  discarded.  Smaller  vessels 
are  not  as  attractive  to  scavenging 
seabirds  as  are  larger  vessels,  which 
provide  a  continuous  supply  of  food 
(Barnes  et  ai,  1997).  For  example, 
smaller  vessels  fishing  off  the  southwest 
cape  in  South  Africa  do  not  attract  large 
numbers  of  scavenging  birds  because 
hauling  and  setting  periods  are  much 
shorter  and  irregular  and  the  offal  is 
available  to  birds  only  for  short  periods 
of  time  and  in  small  quantities  (Barnes 
et  dl.,  1997).  This  scientific  information, 
in  conjunction  with  information  about 
the  typical  fishing  practices  of  small 
vessels  that  was  presented  in  the 
proposed  rule  (62  FR  65635),  indicates 
that  vessels  of  less  than  26  ft  (7.9  m) 
LOA  are  less  likely  to  have  a  seabird 
bycatch  problem  than- larger  vessels.  As 
noted  in  the  response  to  comment  3, 
some  of  the  smaller  vessels  do  not 
discharge  offal  at  all  and  are  even  less 
attractive  to  scavenging  seabirds.  In 
January  1998,  USFWS  concluded  an 
informal  consultation  and  concurred 
with  NMFS's  assessment  that  the 
proposed  regulatory  measures  to  reduce 
seabird  mortality  in  the  Pacific  halibut 
fishery  and  the  regulatory  exemption  for 
vessels  less  than  26  ft  (7.9  m)  LOA  using 
hook-and-line  gear  in  the  groundfish 
fisheries  in  the  BSAI  or  GOA  or  vessels 
less  than  26  ft  (7.9  m)  LOA  in  the  Pacific 
halibut  fisheiy  are  not  likely  to 
adversely  affect  the  short-tailed 
albatross  (USFWS.  1998).  Given  that 
operators  of  vessels  less  than  26  ft  (7.9 
m)  LOA  using  the  proposed  measures 
are  not  likely  to  adversely  affect  the 
short-tailed  albatross,  the  incidental 
take  limit  established  in  the  USFWS 
Biological  Opinion  for  the  BSAI  and 
GOA  groundfish  hook-and-line  fisheries 
appUes  to  only  vessels  over  26  ft  (7.9  m) 
LOA  (USFWS.  1998). 

Comment  5.  NMFS  should  require  the 
mandatory  use  of  bird  streamer  lines  by 
vessels  required  to  use  seabird 
avoidance  measures.  The  use  of  bird 
streamer  lines  should  not  be  optional. 
The  cost  of  streamer  lines  is  not 
prohibitive,  and  there  is  no  excuse  for 
not  requiring  streamer  Unes  for  large 
vessels,  particularly  those  that  choose 
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not  to  install  a  lining  tube  due  to  the 
cost  of  refitting. 

Response.  Until  measures  are 
scientifically  tested  in  the  Alaska  hook- 
and-line  fisheries,  NMFS  will  continue 
to  allow  some  flexibility  in  the 
appUcation  of  seabird  avoidance 
requirements.  No  scientific  evidence 
exists  to  indicate  that  the  required 
measures  are  not  effective,  and 
anecdotal  information  indicates  that 
they  are. 

Comment  6.  Setting  of  longline  gear  at 
night  or  towing  a  "buoy,  board,  stick,  or 
other  device"  are  not  sufficient 
alternatives  to  the  proven  efficacy  of 
streamer  lines. 

Response.  As  explained  io  the 
response  to  comment  5,  no  scientific 
evidence  exists  to  indicate  that  the 
required  measiu«s  are  not  effective,  and 
anecdotal  information  indicates  that 
they  are.  As  explained  in  the  response 
to  comment  2,  the  most  efficacious 
solutions  for  preventing  seabirds  from 
taking  baits  probably  depend  on 
ciraunstances  relating  to  the  vessel,  its 
size,  the  crew,  weather  and  sea 
conditions,  and  the  time  and  place  at 
which  fishing  occurs.  Each  of  these 
factors  must  be  considered  when 
designing  regulations  for  a  particular 
fishery.  Testing  the  effectiveness  and 
practicability  of  the  required  seabird 
avoidance  measures  in  Alaska  hook- 
and-line  fisheries  must  occur  before 
definitive  comparisons  can  be  made 
among  measures  designed  to  reduce 
seabird  bycatch  in  the  Alaska  hook-and- 
line  fisheries.  When  such  tests  have 
occurred  and  information  is  available  as 
to  the  effectiveness  and  practicability  of 
specific  seabird  avoidance  measiu«s  in 
the  Alaska  hook-and-line  fisheries, 
^fMFS  may  revise  the  regulations  to 
reflect  such  findings.  A  research  test 
plan  to  test  the  effectiveness  of  the 
required  seabird  avoidance  measures  is 
being  developed  in  coordination  with 
USFWS. 

Comment  7.  To  ensure  that  the  bait 
sinks  quickly,  NMFS  should  require 
either  that  either  thawed  bait  be  used, 
or  hooks  or  groundlines  be  weighted,  or 
both. 

Response.  One  way  the  proposed 
measures  would  reduce  the  incidental 
mortahty  of  short-tailed  albatrosses  and 
other  seabird  species  is  by  preventing 
seabirds  from  attempting  to  seize  baited 
hooks.  Two  methods  for  causing  baited 
hooks  to  sink  as  soon  as  they  are  put  in 
the  water  are  using  thawed  bait  or 
weighted  groimdlines.  Although  the 
preamble  of  the  proposed  rule  noted 
these  methods,  NMFS  believes  that 
specifying  the  methods  by  regulation  is 
not  necessary.  Rather,  the  regulation 
requires  that  the  hooks  sink  as  soon  as 


they  are  put  in  the  water,  regardless 
which  method  is  used.  The  industry 
should  have  the  flexibility  to  select  a 
method  that  is  most  appropriate  to  the 
vessel  and  fishing  conditions. 

The  current  scientific  Uteratuire 
contains  very  limited  amoimts  of 
information  on  the  comparative 
performance  of  vessels  that  employ 
different  bait  thav^ng  practices  (Klaer 
and  Polacheck,  1995).  The  authors 
found  that  fewer  seabirds  were  caught 
by  hook-and-line  vessels  when  semi- 
thawed  bait  was  used  than  when  the 
bait  was  well-thawed.  Due  to  small 
sample  sizes,  it  would  be  difficult  to 
determine  whether  the  level  of  bait 
thawing  had  any  substantial  effects. 
Typically,  the  larger  halibut  vessels 
employ  automatic  baiting  machines  that 
require  semi-thawed  bait.  Fully  thawed 
bait  cannot  be  used  effectively  in  the 
mechanized  baiting  and  gear 
deployment  used  by  most  of  the  larger 
vessels.  Typically,  the  smaller  halibut 
vessels  use  hand-baited  gear,  requiring 
that  the  bait  is  either  thawed  or  partially 
thawed. 

A  recent  New  Zealand  study 
(Ehickworth,  1995)  found  that  lower 
seabird  bycatch  rates  were  achieved 
when  thawed  baits  were  used,  although 
these  rates  were  not  statistically 
different  from  rates  achieved  through 
the  use  of  frozen  baits.  This  study  called 
for  further  studies  to  measure  the 
effectiveness  of  (1)  the  types  of  bait  that 
sink  faster,  and  (2)  the  use  of  weighted 
hooks  on  groundlines. 

The  final  rule  establishes  a 
performance  standard  for  the  Pacific 
halibut  fishery  that  requires  baited 
hooks  to  sink  as  soon  as  they  are  put  in 
the  water.  Given  that  the  specific 
CCAMLR  provisions  have  not  been 
evaluated  in  Alaskan  hook-and-line 
fisheries  (see  response  to  comment  2) 
and  given  the  limited  amount  of 
information  available  on  their 
effectiveness,  NMFS  believes  that 
fishermen  must  have  some  flexibility  in 
meeting  this  performance  standard. 

Comment  8.  NMFS  should  require 
both  the  use  of  a  bird  streamer  line  and 
the  nightsetting  of  gear. 

Response.  As  explained  in  the 
response  to  comment  2,  seabird 
avoidance  techniques  appropriate  for 
one  fishery  may  not  be  appropriate  for 
another.  Management  agencies  must 
assess  the  needs  in  a  particular  fishery 
and  employ  measures  that  are 
practicable  for  that  fishery.  The  final 
rule  requires  vessels  to  use  more  than 
one  avoidance  measure.  Regulations  at 
§  679.24(e)(2)(i)  and  (ii)  require  seabird 
avoidance  measures  of  all  hook-and-line 
vessels  fishing  for  Pacific  halibut. 
Section  679.24(e)(2)(iii)  requires  that 


every  reasonable  effort  be  made  to 
release  alive  seabirds  brought  on  boaid. 
In  addition,  hook-and-line  vessels  that 
are  greater  than  or  equal  to  26  ft  (7.9  m) 
LOA  must  employ  at  least  one  of  four 
additional  seabird  avoidance  measures 
set  forth  at  §  679.24(e)(3)(i)  through 
(e)(3)(iv).  A  vessel  may  use  more  than 
one  of  these  measures  at  the  same  time. 

Moreover,  setting  at  night  may  pose 
safety  concerns  for  smaller  vessels. 
Requiring  mandatory  night-setting  may 
be  neither  practicable  nor  an  effective 
seabird  deterrent  in  the  Pacific  haUbut 
fishery  given  that  (1)  night-setting  is  not 
an  available  avoidance  measiue  during 
June  and  July  in  northern  latitudes,  (2) 
the  importance  of  squid  in  the  diet  of 
the  short-tailed  albatross  suggests  that 
short-tailed  albatrosses  may  have 
nocturnal  feeding  habits  (Sherburne, 
1993),  and  (3)  there  are  safety  concerns' 
are  related  to  night-setting  by  smaller 
vessels. 

New  Zealand  is  one  of  the  leading 
nations  in  efforts  to  reduce  seabird 
bycatch  in  hook-and-line  fisheries.  In 
1992,  Ucenses  issued  to  Japanese  hook- 
and-line  vessels  to  fish  in  New  Zealand 
waters  required  either  that  streamer 
lines  be  used  or  that  gear  be  deployed 
at  night  (Murray  et  al.,  1993).  Concerns 
were  raised  that  recommending  that 
night-setting  be  mandatory  in  certain 
areas  would  be  unwise,  given  the 
nocturnal  feeding  habits  of  certain 
seabird  species.  Beginning  in  1993,  the 
use  of  streamer  lines  became  mandatory 
for  foreign  and  domestic  hook-and-line 
fishing  vessels,  and  night-setting  was 
removed  as  a  license  requirement 
(Duckworth,  1995).  Austrafia,  another 
leading  nation  in  seabird  bycatch 
reduction  efforts,  requires  the  use  of 
streamer  lines  but  does  not  require 
night-setting.  All  other  seabird 
avoidance  methods  are  voluntary. 

Seabird  avoidance  requirements  must 
fit  the  particular  needs  of  the  situation. 
Until  further  information  is  available  on 
the  effectiveness  of  seabird  avoidance 
devices  in  the  Alaskan  hook-and-Une 
fisheries,  NMFS  believes  that  providing 
the  industry  with  some  flexibility  in 
choosing  among  possible  options  to 
reduce  seabird  bycatch  is  appropriate. 

Comment  9.  Tne  proposed  measure  at 
§  679.24(e)(3)(ii)  should  not  specify 
towing  a  board  or  stick  as  a  seabird 
avoidance  measiu^. 

Response.  NMFS  believes  that 
testimony  from  Alaskan  fishermen  on 
the  effectiveness  of  towing  a  buoy, 
board,  stick,  or  other  device  in  reducing 
seabird  bycatch  warrants  the  inclusion 
of  this  option  in  regulations.  Any  device 
that  moves  unpredictably  across  the 
water  near  the  gear  should  help  prevent 
birds  from  taking  baited  hooks. 
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Depending  on  conditions,  towing  a 
buoy,  board,  stick,  or  other  device  may 
not  be  totally  effective  on  its  own,  but 
combinations  of  solutions  might 
significantly  reduce  seabird  bycatch.  As 
explained  in  the  response  to  Comment 
2,  when  tests  have  occurred  and 
information  is  available  as  to  the 
effectiveness  and  practicability  of 
specific  seabird  avoidance  measures  in 
the  Alaska  hook-and-line  fisheries, 
NfMFS  may  revise  the  regulations  to 
reflect  such  findings. 

Comment  10.  A  weakness  of  the 
proposed  rule  is  its  lack  of  guidelines 
for  constructing  an  effective  bird 
streamer  line.  The  final  rule  should 
require  the  use  of  effectively  designed 
and  built  streamer  lines  and  set  out 
guidelines  for  their  construction, 
performance,  and  maintenance. 

Response.  NMFS  agrees  that 
guidelines  for  constructing  an  effective 
bird  streamer  line  should  be  provided. 
They  are  included  in  the  preamble  of 
this  final  rule. 

Comment  1 1.  NMFS  should  be 
applauded  for  promulgating  these 
regulations  in  an  attempt  to  protect 
seabird  populations  in  the  North  Pacific. 
However,  the  proposed  rule  should  be 
strengthened  in  order  to  effectively 
reduce  bycatch  of  the  short-tailed 
albatross  and  other  seabirds. 

Response.  As  explained  in  the 
response  to  comment  2.  when  tests  have 
occurred  and  information  is  available  as 
to  the  effectiveness  and  practicability  of 
specific  seabird  avoidance  measures  in 
the  Alaska  hook-and-line  fisheries, 
NMFS  may  revise  the  regulations  to 
reflect  such  findings. 

References 

Barnes.  K.N.,  P.G.  Ryan,  and  C.  Boix- 
Hinzen.  1997.  The  Impact  of  the  Hake 
Merluccius  spp.  Longline  Fishery  off 
South  Africa  on  Procellariiform 
Seabirds.  Biological  Conservation  82: 
227-234. 

Cherel,  Y.,  H.  Weimerskirch,  and  G. 
Duhamel.  1996.  Interactions  between 
Longline  Vessels  and  Seabirds  in 
Kerguelen  Waters  and  a  Method  to 
Reduce  Seabird  Mortality.  Biological 
Conservation  75:  63-70. 

CCAMLR.  1996.  Fish  the  Sea  not  the 
Sky:  How  to  Avoid  Bycatch  of  Seabirds 
When  Fishing  With  Bottom  Longlines. 
Conunission  for  the  Conservation  of 
Antarctic  Marine  Living  Resources, 
Hobart,  Tasmania,  Australia. 

Duckworth,  Kim.  1995.  Analysis  of 
Factors  Which  Influence  Seabird 
Bycatch  in  the  Japanese  Southern 
Bluefin  Tuna  Longline  Fishery  in  New 
Zealand  Waters,  1989-93.  New  Zealand 
Fisheries  Assessment  Research 


Document  95/26,  Ministry  of  Fisheries, 
Wellington. 

IPHC.  1997.  Draft  FAO  Longline 
Background  Paper:  Pacific  Halibut. 

Klaer,  N.  and  T.  Polacheck.  1995. 
Japanese  Longline  Seabird  Bycatch  in 
the  Australian  Fishing  Zone  April  1991- 
March  1994.  Catch  and  Catch  Rates  by 
Area  and  Season  and  an  Evaluation  of 
the  Effectiveness  of  Mitigation 
Measures.  CSIRO,  Division  of  Fisheries, 

Murray,  T.E.,  J.A.  Bartle,  S.R.  Kalish, 
and  P.R.  Taylor.  1993.  Incidental 
Capture  of  Seabirds  by  Japanese 
Southern  Bluefin  Tuna  Longline  Vessels 
in  New  Zealand  Waters,  1988-1992. 
Bird  Conservation  International  3:  181- 
210. 

Sherburne,  J.  1993.  Status  Report  on 
the  Short-tailed  Albatross,  Diomedea 
albatrus.  Alaska  Natural  Heritage 
Program,  Environment  and  Natural 
Resources  Institute,  University  of  Alaska 
Anchorage.  Anchorage. 

USFWS.  1998.  Conclusion  of  Informal 
Consultation  With  NMFS  on  Proposed 
Rule  Requiring  Use  of  Seabird  Deterrent 
Devices  for  Pacific  Halibut  Hook-and- 
line  Fisheries  with  Regulatory 
Exemptions  for  Vessels  Less  Than  26  ft 
in  the  Pacific  Halibut  and  BSAI  and 
GOA  Groundfish  Hook-and-line 
Fisheries.  USFWS  communication  to 
NMFS,  January  12  and  February  17. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

At  the  proposed  rule  stage,  NMFS 
prepared  an  IRFA  on  this  action.  No 
comment  were  received  on  the  IRFA. 
NMFS  has  prepared  an  FRFA,  as  part  of 
the  RIR,  that  describes  the  impact  this 
rule  would  have  on  small  entities.  In 
1996,  2,124  vessels  landed  halibut  from 
U.S.  Convention  waters  off  Alaska.  Of 
these  vessels,  1,935  were  less  than  60  ft 
(18.3  m)  LOA  and  NMFS  assumes  that 
most  of  these  1,935  vessels  would  be 
considered  small  entities.  Based  on  the 
best  available  information,  NMFS 
cannot  predict  how  many  small  entities 
would  be  affected.  Depending  on  what 
types  of  avoidance  measures  each  vessel 
employs,  any  number  of  vessels  ranging 
from  zero  to  1.935  could  experience  a 
reduction  of  greater  than  5  percent  in 
their  annual  gross  annual  incomes. 
Therefore,  it  is  possible  that  this  rule 
could  have  a  significant  negative 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  number  of  alternatives  to  the  rule 
which  would  have  lessened  the 
economic  impact  on  small  entities  were 
considered  and  rejected.  The  no-action 
alternative  would  not  require  any 


vessel,  including  small  entities,  to 
implement  seabird  avoidance  measures 
in  the  Pacific  halibut  fishery,  but  this 
alternative  would  not  have 
accomplished  the  Council's  objective  of 
limiting  bycatch.  In  addition,  very 
significant  impacts  on  small  entities 
could  occur  if  closures  were  imposed 
due  to  the  incidental  take  limit  of  short- 
tailed  albatross  being  exceeded.  The 
likelihood  of  this  happening  would  be 
greater  under  the  no-action  alternative. 
Alternatives  that  addressed  modifying 
reporting  requirements  for  small  entities 
were  not  considered  by  the  Council,  or 
in  this  analysis,  because  such 
alternatives  would  not  reduce  seabird 
interactions  and  would  not  mitigate  the 
impacts  of  this  action  on  small  entities. 

Several  aspects  of  this  rule  will 
minimize  the  economic  effects  on  small 
entities.  The  proposed  seabird 
avoidance  measures  are  based  on 
performance  standards  rather  than  on 
design  standards,  therefore  alleviating  a 
potential  economic  burden  to  small 
entities.  The  exemption  for  vessels  less 
than  26  ft  (7.9  m)  LOA  (all  small 
entities)  in  this  rule  would  also  alleviate 
a  potential  economic  burden  to  small 
entities.  In  1996,  of  the  2,124  vessels 
that  made  landings  in  the  halibut  and 
sablefish  fisheries,  328  were  less  than  26 
ft  (7.9  m)  LOA  (15  percent  of  total 
number  of  vessels  making  halibut  and 
sablefish  landings).  In  1996,  of  the  1,847 
vessels  that  were  issued  Federal 
fisheries  permits  for  the  BSAI  and  GOA 
groundfish  fisheries,  47  were  less  than 
26  ft  (7.9  m)  LOA  (2.5  percent  of  1996 
Federal  fisheries  permittees).  To  provide 
maximum  flexibility  to  participants  in 
the  fishery,  a  number  of  alternative 
measures  to  avoid  seabird  interaction 
are  included  in  the  rule  as  options  from 
which  a  vessel  operator  may  choose  in 
deciding  how  to  comply  with  this  rule. 
Consequently,  there  are  no  additional 
alternatives  that  would  mitigate  the 
economic  impact  while  achieving  this 
action's  purpose. 

The  economic  impacts  of  this  rule 
would  vary  depending  on  which  seabird 
avoidance  measures  a  fisherman 
employs.  The  cost  of  buoys  and  bird 
streamer  lines  as  seabird  bycatch 
avoidance  devices  range  from  $50  to 
$250  per  vessel.  A  lining  tube  is  a 
technology  used  in  fisheries  of  other 
nations  to  deploy  baited  hooks 
underwater  to  avoid  birds  and  is  offered 
as  a  possible  option.  NMFS  anticipates 
that  the  operators  of  smaller  vessels 
(less  than  60  ft  (18.3  m))  would  choose 
an  avoidance  measure  other  than  a 
lining  tube,  which  could  cost  as  much 
as  $35,000  per  vessel.  There  were  189 
hook-and-line  vessels  equal  to  or  greater 
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than  60  ft  (18.3  m)  that  made  halibut 
landings  in  1996. 

Although  this  action  could  result  in 
economic  impacts  on  small  entities,  the 
no-action  alternative  could  result  in 
even  more  severe  economic  impacts. 
Failiue  to  establish  seabird  avoidance 
measiu«s  under  this  action  could 
increase  the  likelihood  of  exceeding  the 
incidental  take  limit  to  be  sp)ecified  for 
the  short-tailed  albatross.  In  that  event, 
additional  measures  to  minimize  the 
take  of  short-tailed  albatross  could  be 
implemented,  ranging  from  those  in  this 
rule  to  more  stringent  measures, 
including  closures.  The  economic 
impacts  to  small  entities  resulting  from 
such  measures  would  depend  on  a 
variety  of  factors,  although  very 
significant  negative  impacts  could  be 
expected  if  the  halibut  fishery  were 
closed  due  to  takes  of  short-tailed 
albatross  in  excess  of  the  incidental  take 
authorized  under  the  section  7 
consultation  with  the  USFWS.  A  copy 
of  the  EA/RIR/FRFA  is  available  frt)m 
NMFS  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  679 

Alaska.  Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  2. 1998. 
David  L  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  679  is  amended 
as  follows: 

PART  S79— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  etseq..  1801  et 
seq.,  and  3631  et  seq. 

2.  ta  §679.24.  paragraphs  (e)(2)(iv) 
introductory  text,  and  (e)(2)(iv)(A) 
through  (e)(2)(iv)(D)  are  redesignated  as 
paragraphs  (e)(3)  introductory  text,  and 
(e)(3)(i)  throu^  (e)(3)(iv),  respectively, 
and  paragraphs  (e)(1).  (e)(2)(ii).  and 
newly  designated  paragraph  (e)(3) 
introductory  text  are  revised  to  read  as 
follows: 

S  679.24   Qear  HmHations. 

*        •        •        •        • 

(e)  Seabird  avoidance  gear  and 
methods  for  hook-and-line  vessels 
fishing  for  groundfish — (1 ) 
Apphcability.  The  operator  of  a  vessel 
that  is  required  to  obtain  a  Federal 
fisheries  permit  under  §  679.4(b)(1) 
must  comply  with  the  seabird  avoidance 
measures  in  paragraphs  (e)(2)  and  (e)(3) 
of  this  section  while  fishing  for 


groundfish  with  hook-and-line  gear  in 
the  BSAI.  in  the  GOA.  or  in  waters  of 
the  State  of  Alaska  that  are  shoreward 
of  the  BSAI  and  the  GOA. 
.  (2)  Requirements.  •  •  • 

(ii)  If  offal  is  discharged  while  gear  is 
being  set  or  hauled,  it  must  be 
discharged  in  a  manner  that  distracts 
seabirds  frx)m  baited  hooks,  to  the  extent 
practicable.  The  discharge  site  on  board 
a  vessel  must  be  either  aft  of  the  hauling 
station  or  on  the  opposite  side  of  the 
vessel  from  the  hauling  station. 
«        •        *        •        » 

(3)  For  a  vessel  greater  than  or  equal 
to  26  ft  (7.9  m)  LOA,  the  operator  of  that 
vessel  described  in  paragraph  (e)(1)  of 
this  section  must  employ  one  or  more  of 
the  following  seabird  avoidance 
measures: 

•  •        •        •        • 

3.  In  §  679.42,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  679.42    Umitations  on  use  of  OS  and  IFQ. 

•  »        *        *        » 

(b)  Gear— (1)  IFQ  Fisheries.  Halibut 
IFQ  must  be  used  only  to  harvest 
halibut  with  fishing  gear  authorized  in 
§  679.2.  Sablefish  fixed  gear  IFQ  must 
not  be  used  to  harvest  sablefish  with 
trawl  gear  in  any  IFQ  regulatory  area,  or 
with  pot  gear  in  any  IFQ  regulatory  area 
of  the  GOA. 

(2)  Seabird  avoidance  gear  and 
methods.  The  operator  of  a  vessel  using 
gear  authorized  at  §  679.2  while  fishing 
for  IFQ  halibut  or  hook-and-line  gear 
while  fishing  for  IFQ  sablefish  must 
comply  with  requirements  for  seabird 
avoidance  gear  and  methods  set  forth  at 
§  679.24(e). 
[FR  Doc.  98-5834  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

50  CFR  Part  679 

[Docket  na  971 1 1 2269-8047-02;  I.D. 
102997A] 

Rm  0646-AK13 

Rsharlaa  of  the  Exclushra  Economic 
Zone  off  Alaska;  Management 
Authority  for  Black  and  Blue  Rockflah 

AOBCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA). 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  Amendment  46  to  the 


Fishery  Management  Flan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
Amendment  46  removes  black  and  blue 
roclf^fish  from  the  complex  of  species 
managed  under  the  FMP.  The  rule 
makes  conforming  changes  to  the  FMP 
implementing  regulations  to  reflect  the 
removal  of  black  and  blue  rockfish  from 
the  complex.  The  State  of  Alaska  (State) 
will  regulate  fishing  for  these  species  by 
vessels  registered  under  State  law.  This 
action  is  necessary  to  allow  the  State  to 
implement  more  responsive,  regionally 
based,  management  of  these  species 
than  is  currently  possible  under  the 
FMP.  The  intended  efiect  of  this  action 
is  to  repeal  duphcative  Federal 
regulations,  provide  for  more  responsive 
State  management  and  prevent  localized 
overfishing  of  black  and  blue  rockfish 
stocks. 

DATES:  Effective  April  6, 1998. 
ADDRESSES:  Copies  of  Amendment  46 
and  the  Environmental  Assessment/ 
Regulatory  bnpact  Review  (EA/RIR)  and 
related  economic  analysis  prepared  for 
this  action  are  available  from  the  North 
Pacific  Fishery  Management  Council, 
605  West  4th  Ave.,  Suite  306, 
Anchorage,  AK  99501-2252;  telephone: 
907-271-2809. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Alan  Kinsolving.  907-586-7228. 
SUPPLBNENTARY  INFORMATKM: 

Management  Background  and  Need  for 
Action 

The  domestic  groundfish  fisheries  in 
the  exclusive  economic  zone  of  the  Gulf 
of  Alaska  (GOA)  are  managed  by  NMFS 
under  the  FMP.  The  FMP  was  prepared 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  imder 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Regulations 
governing  the  groundfish  fisheries  of  the 
GOA  appear  at  50  CFR  parts  600  and 
679. 

Amendment  46  was  adopted  by  the 
Council  at  its  June  1997  meeting  and 
submitted  for  Secretarial  review.  A 
Notice  of  Availabihty  of  the  FMP 
amendment  was  published  in  the 
Federal  Register  on  November  5, 1997 
(62  FR  59844),  vtrith  comments  invited 
through  January  5, 1998.  A  proposed 
rule  to  implement  Amendment  46  was 
published  in  the  Federal  Register  on 
December  2.  1997  (62  FR  63690),  writh 
comments  invited  through  January  16. 
1998.  No  letters  of  comment  were 
received  on  the  amendment  or  on  the 
proposed  rule. 

iJpon  reviewing  Amendment  46  and 
the  rationale  for  its  adoption  by  the 
Coimcil.  NMFS  has  determined  that  this 
action  is  necessary  for  the  conservation 
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and  management  of  the  groundfish 
fishery  of  the  GOA,  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws.  NMFS 
approved  Amendment  46  on  February  3, 
1998,  under  section  304(a)  of  the 
Magnuson-Stevens  Act. 

Amendment  46  transfers  the 
management  of  black  and  blue  rockfish 
to  the  State  of  Alaska  by  removing  both 
species  from  the  FMP.  This  will  allow 
the  State  to  extend  its  management 
authority  for  State  registered  vessels 
harvesting  black  and  blue  rockfish  into 
Federal  waters  and  should  result  in 
more  effective  conservation  measures  in 
both  nearshore  and  offshore  areas.  By 
extending  the  State's  existing  rockfish 
sampling  programs  into  Federal  waters 
and  using  an  existing  framework  of 
small  area  harvest  guidelines,  the  State 
can  more  rationally  manage  black  and 
blue  rockfish  resources.  However,  the 
State  may  impose  on  State-registered 
vessels  fishing  in  Federal  fisheries  only 
such  additional  State  measures,  like 
bycatch  retention  limits  for  blue  and 
black  rockfish,  as  are  consistent  with  the 
applicable  Federal  fishing  regulations 
for  the  fishery  in  which  the  vessel  is 
operating.  The  Council  and  NMFS  do 
not  intend  to  give  the  State  authority  to 
indirectly  regulate  other  Federal 
fisheries  through  State  implementation 
of  gear  restrictions,  area  closures  or 
other  bycatch  control  measures. 
Additional  information  on  this  action 
may  be  foimd  in  the  preamble  to  the 
proposed  rule  and  in  the  EA/RIR. 

Gassification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that  this  rule,  if 
approved,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibihty  analysis  was  not  prepared. 


This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

List  of  Subjects  in  50  CFR  Fart  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  2, 1998. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  67»->FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  etseq.,  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.2,  a  definition  of 
"rockfish"  is  added  in  alphabetical 
order  to  read  as  follows: 

§679.2    Definitions. 

•  *        *        •        • 
Rockfish  means: 

(1)  For  the  Gulf  of  Alaska:  Any 
species  of  the  genera  Sebastes  or 
Sebastelobas  except  Sebastes  melanops, 
[black  rockfish),  and  Sebastes  mystinus, 
(blue  rockfish). 

(2)  For  the  Bering  Sea  and  Aleutian 
Islands  Management  Area:  Any  species 
of  the  genera  Sebastes  or  Sebastelobas. 

*  *        •        •        • 

3.  In  §679.21,  paragraph  (e)(3)(iv)(D) 
is  revised  to  read  as  follows: 

§  679.21    Prohibited  species  bycatch 
management 

***** 

(e)*  *  * 

(3)*  *  * 

(iv)*  *  • 

(D)  Rockfish  fishery.  Fishing  with 
trawl  gear  during  any  weekly  reporting 
period  that  results  in  a  retained 
aggregate  amount  of  rockfish  species 
that  is  greater  than  the  retained  amount 


of  any  other  fishery  category  defined 
under  this  paragraph  (e)(3)(iv). 

4.  In  §  679.23,  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

§679.23    Seasons. 

•  •        •        *        * 

(d)*  *  * 

(1)  Directed  fishing  for  trawl  rockfish. 
Directed  fishing  for  rockfish  with  trawl 
gear  is  authorized  £rom  1200  hours, 
A.l.t.,  on  the  first  day  of  the  third 
quarterly  reporting  period  of  a  fishing 
year  through  2400  hours,  A.l.t., 
Etecember  31,  subject  to  other  provisions 
of  this  part. 

•  •        *        •        • 

5.  In  §  679.50,  paragraph  (c)(2)(iv)  is 
revised  to  read  as  follows: 

§  679.50    Qrourtdfish  Observer  Program 
sppllcable  through  December  31, 1998. 

•  *        • 

(c)*  *  * 

(2)*  *  * 

(iv)  Rockfish  fishery.  In  a  retained 
aggregate  catch  of  rockfish  that  is  greater 
than  the  retained  catch  of  any  other 
groundfish  species  or  species  group  that 
is  specified  as  a  separate  groundfish 
fishery  under  this  paragraph  (c)(2). 
***** 

Table  3  to  part  679  [Amended] 

6.  In  Table  3  to  Part  679,  footnote 
reference  1  is  removed  and  footnotes  2 
and  3  are  redesignated  as  1  and  2. 

Table  10  to  part  679  [Amended] 

7.  In  Tables— Part  679,  Table  10, 
footnote  2  is  revised  to  read  as  follows: 

Table  10  to  Part  679~Current  Gulf  of 
Alaska  Retainable  Percentage 

***** 

21  Aggregated  Rockfish  means  any 
rockfish  excepit  in  the  Southeast  Outside 
District  where  demersal  shelf  rockfish 
(DSR)  is  a  separate  category. 

***** 

[FR  Doc.  98-5839  Filed  3-5-98;  8:45  am) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  1 

Issuance  of  Report  on  the  NRC 
Regulatory  Agenda 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Issuance  of  NRC  Regulatory 
Agenda. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  period 
covering  July  through  December  of 
1997. 1^8  agenda  provides  the  public 
with  information  about  NRC's 
rulemaking  activities.  The  NRC 
Regulatory  Agenda  is  a  compilation  of 
all  rules  on  which  the  NRC  has  recently 
completed  action,  or  has  proposed 
action,  or  is  considering  action,  and  of 
all  petitions  for  rulemaking  that  the 
NRC  has  received  that  are  pending 
disposition.  Issuance  of  this  publication 
is  consistent  with  Section  610  of  the 
Regulatory  Flexibility  Act. 

ADDRESSES:  A  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NUREG-0936),  Vol.  16,  No.  2,  is 
available  for  inspection,  and  copj^ng  for 
a  fee,  at  the  Nuclear  Regulatory 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC.  In  addition,  the  U.S. 
Government  Printing  Office  (GPO)  sells 
the  NRC  Regulatory  Agenda.  To 
purchase  it,  a  customer  may  call  (202) 
512-1800  or  write  to  the  Superintendent 
of  Docimients,  U.S.  Government 
Printing  Office,  Post  Office  Box  37082, 
Washington,  DC  20013-7082. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Telephone:  (301)  415-7162,  toll- 
free  nimiber  (800)  368-5642,  e-mail 
dlml@nrc.gov. 


Dated  at  Rockville,  Maryland,  this  27th  day 
of  February  1998. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Rules  and  Directives  Bmnch,  Division 
of  Administrative  Services,  Office  of 
Administration. 

(PR  Doc.  98-5808  Filed  3-5-98;  8:45  am] 
BIUJNQ  COOE  75M-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-2S7-AD] 

RIN2120-AA64 

Airworthiness  Directives;  AirtMJS  Model 
A300,  A30a-600,  and  A310  Series 
Airplanes 

AQBICY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A300,  A300-600,  and 
A310  series  airplanes.  This  proposal 
would  require  repetitive  tests  to  detect 
desynchronization  of  the  rudder  servo 
actuators,  and  adjustment  or 
replacement  of  the  spring  rods  of  the 
rudder  servo  actuators,  if  necessary.  For 
certain  airplanes,  this  proposal  would 
also  require  repetitive  inspections  to 
detect  cracking  of  the  rudder 
attachments,  and  repair,  if  necessary;  or 
modification  of  the  rudder  attachments. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct 
desynchronization  of  the  rudder  servo 
actuators,  which  could  result  in  reduced 
structural  integrity  of  the  rudder 
attachments  and  reduced  controllability 
of  the  airplane. 

DATES:  Comments  must  be  received  by 
April  6. 1998. 

ADDRESSES:  Submit  comments  in         _ 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
257-AD,  1601  Lind  Avenue,  SW., 
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Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMB4TARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  t)efore  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-257-AD."  The 
postcard  will  be  date  stam{>ed  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-257-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

DiKiuaion 

The  Direction  Generale  de  I'Aviation 
Qvile  PGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A300,  A30O-600.  and  A310  series 
airplanes.  The  DGAC  advises  that  it  has 
received  reports  of  desynchronization  of 
the  rudder  servo  actuators,  and 
consequent  structural  fatigue  damage  to 
the  rudder  servo  actuator  attachments 
due  to  opposing  servo  actuator  forces. 
The  DGAC  also  advises  that 
desynchronization  of  the  rudder  servo 
actuators  could  affect  aircraft  handling 
qualities,  if  the  desynchronization  is 
combined  with  an  engine  failiire  and  the 
loss  of  the  related  hyd^uUc  system. 
Subsequent  investigation  revealed  that 
the  desynchronization  was  caused 
primarily  by  malfunction  of  the  spring 
rods  of  the  rudder  servo  actuators.  Such 
desynchronization,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  rudder  attachments  and  reduced 
controllabiUty  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A300-27-0188,  Revision  2  (for  Model 
A300  series  airplanes),  A300-27-6036, 
Revision  2  (for  Model  A300-600  series 
airplanes),  and  A310-27-2082,  Revision 
2  (for  Model  A310  series  airplanes);  all 
dated  October  1, 1997.  These  service 
bulletins  describe  procedures  for 
repetitive  tests  to  detect 
desynchronization  of  the  rudder  servo 
actuators,  and  adjustment  or 
replacement  of  spring  rods  of  the  rudder 
servo  actuators,  if  necessary. 

Airbus  has  also  issued  Service 
Bulletins  A300-55-0044  (for  Model 
A300  series  airplanes),  A300-55-6023 
(for  Model  A300-600  series  airplanes), 
and  A31O-55-2026  (for  Model  A310 
series  airplanes);  all  dated  October  22, 
1996.  If  desynchronization  beyond 
certain  limits  is  detected  dvuing 
accomplishment  of  the  repetitive  tests 
described  previously,  these  service 
bulletins  describe  procedures  for 
repetitive  inspections  to  detect  cracking 
of  the  rudder  attachments,  or 
modification  of  the  rudder  attachments 
to  cold  expand  the  rivet  holes. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  96-242- 
208(B)  R2.  dated  November  19, 1997.  in 
order  to  assure  the  continued 


airworthiness  of  these  airplanes  in 
France,      i 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  noted  below. 

Dififorences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletins  specify  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  crack  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA  or  the  DGAC. 

Cost  Impact 

The  FAA  estimates  that  103  Airbus 
Model  A300,  A300-600,  and  A310 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
test,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$60  per  airplane,  per  test  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  (tf  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  97-NM-257-AD. 

Applicability:  All  Model  A300,  A300-600, 
and  A310  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSected,  the 
owner/operator  must  request  approval  for  an 
alternative  me&od  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efCect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 


Compliance:  Raquiied  as  indicated,  unless 
accompliahed  previously. 

To  detect  and  convct  desynchronization  of 
the  rudder  servo  actuators,  which  could 
result  in  reduced  structural  intrarity  of  the 
rudder  attachments  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  acaunulation  of  1,300  total 
flight  hours,  or  within  500  flight  hours  after 
the  eSsctive  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  1300  flight  hours:  Perform  a  test  to 
detect  des3mchronization  of  the  rudder  servo 
actuators  in  accordance  with  Airbus  Service 
Bulletin  A300-27-0188,  Revision  2,  dated 
October  1, 1997  {fat  Model  A300  series 
airplanes):  A300-27-6036,  Revision  2,  dated 
October  1, 1997  (for  Model  A300-600  series 
airplanes);  or  A31O-27-2082,  Revision  2, 
dated  October  1, 1997.  (for  Model  A310 
series  airplanes);  as  applicable.  If  any 
desynchronization  (rudder  movement)  is 
detected,  prior  to  further  flight,  either  adjust 
or  replace,  as  applicable,  the  spring  rod  of  the 
afSscted  rudder  servo  actuator  in  accordance 
with  the  applicable  service  bulletin. 

Note  2:  A  test  to  detect  desynchronization 
of  the  rudder  servo  actuators,  if 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
-Bulletin  A30O-27-O188,  dated  October  24, 
1996,  or  Revision  1,  dated  November  5, 1996 
(for  Model  A300  series  airplanes);  A300-27- 
6036.  dated  October  24, 1996,  or  Revision  1, 
dated  November  5, 1996  (fiar  Model  A300- 
600  series  airplanes);  or  A310-27-2082, 
dated  October  24, 1996,  or  Revision  1.  dated 
November  5, 1996  (for  Model  A310  series 
airplanes);  is  considered  acceptable  for 
compliance  with  the  initial  test  required  by 
paragraph  (a)  of  this  AD. 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD.  if  any  desynchronization  (rudder 
movement)  greater  than  the  limit  specified  in 
Paragraph  B  of  the  Accomplishment 
Instructions  of  the  applicable  service  bulletin 
is  detected  duriag  any  test  required  by 
paragraph  (a),  prior  to  further  flight, 
accomplish  either  paragraph  (b)(1)  or  (b)(2)  of 
this  AD,  in  accordance  with  Airbus  Service 
Bulletin  A300-55-O044.  dated  October  22^ 
1996  (for  Model  A300  series  airplanes); 
A300-55-6023,  dated  October  22, 1996  (for 
Model  A300-600  series  airplanes);  or  A310- 
55-2026,  dated  October  22, 1996  (for  Model 
A310  series  airplanes);  as  applicable. 

(1)  Conduct  a  visual  inspection,  high 
fre(}uency  eddy  current  inspection,  or 
ultrasonic  inspection,  as  applicable,  to  detect 
cracking  of  the  rudder  attachments;  and 
repeat  ti^e  inspection  thereafter,  as 
applicable,  at  the  intervals  specified  in  the 
applicable  service  bulletin.  Or 

(2)  Modify  the  rudder  attachments  to  cold 
exf>and  the  rivet  holes. 

(c)  If  any  crack  is  found  during  any 
inspection  or  modification  required  by 
paragraph  (b)  of  this  AO,  and  the  applicable 
service  bulletin  specifies  to  contact  Airlms 
for  an  appropriate  action:  Prior  to  further 
flight,  repair  the  affected  structure  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate,  or  in 
accordance  with  a  method  approved  by  the 
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Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness  authorify 
for  Prance. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  ^proved  by  the  Manager. 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an  * 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-242- 
208(B)  R2,  dated  November  19, 1997. 

Issued  in  Renton,  Washington,  on  February 
26, 1998. 

Durell  M.  Pederwm, 

ActingManager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 
(FR  Doc.  98-5606  Filed  3-5-98;  8:45  am] 
■■JJNQ  CODE  4aie-i3-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  98-CE-24-A01 

RiN  2120-nAA64 

Airworthiness  Directives;  Burkhart 
Grob  Luft-und  Raumfahrt  Models 
G11SC,  Q115C2,  Q115D.  md  G11502 
Airplanee 

AQENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  qf  proposed  mlemakine 
(NPRM). 


SIMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
96-19-07,  which  currently  requires  the 
following  on  Burkhart  Grob  Luft-imd 
Raumfahrt  (Grob)  Models  G115C, 
G115C2,  G115D,  and  G115D2  airplanes: 
installing  a  placard  that  restricts  the 
never  exceed  speed  (Vne)  of  the  affected 
airplane  models  from  184  knots  to  160 
knots;  installing  on  the  airspeed 
indicator  glass  a  red  line  at  296  km/h 
(160  knots);  installing  a  placard  that 
prohibits  aerobatic  maneuvers;  and 
placing  a  copy  of  the  AD  in  the 
Limitations  Section  of  the  airplane  flight 
manual.  The  proposed  AD  would 
temporarily  retain  the  fUght  restrictions 


that  are  ctirrently  required  by  AD  96- 
19-07;  and  would  eventually  require 
accomplishing  certain  inspections  and 
modifications,  as  terminating  acticm  for 
these  flight  restrictions.  The  proposed 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Gennany.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  control  of 
the  airplane  caused  by  excessive  speed 
or  aerobatic  maneuvers. 
DATES:  Comments  must  be  received  on 
or  before  April  10, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
0£5ce  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  98-CE-24- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  Gty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Burkhart  Grob  Liift-und  Raumfahrt,  D- 
8939  Mattsies,  Germany.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
fOR  FURTHER  INFORMATION  OOWTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace 
Engineer,  FAA.  Small  Airplane 
Directorate,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone: 
(816)  426-6932;  facsimile:  (816)  426- 
2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  wiU  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  enwgy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  g8-CE-24-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty.  Missouri 
64106. 

Diflcuarion 

AD  96-19-07.  Amendment  39-9765 
(61  FR  49250,  September  19, 1996), 
currently  requires  the  following  on 
Models  G115C,  G115C2,  G115D,  and 
G115D2  airplanes:  installing  a  placard 
that  restricts  the  never  exceed  speed 
(Vne)  of  the  affected  airplane  models 
from  184  knots  to  160  knots;  installing 
on  the  airspeed  indicator  glass  a  red  line 
at  296  km/h  (160  knots);  installing  a 
placard  that  prohibits  aerobatic 
maneuvers;  and  placing  a  copy  of  the 
AD  in  the  Limitations  Section  of  the 
airplane  flight  manual. 

AD  96-19-07  was  the  result  of  an  in- 
flight breakup  of  a  Grab  Model  G115D 
airplane.  Investigation  of  this  accident 
was  continuing  at  the  time  the  FAA 
issued  AD  96-19-07. 

Events  Since  AD  96-19-07  and 
Relevant  Service  Information 

Since  AD  96-19-07  became  effective, 
the  Luftfahrt-Bundesamt  (LB A),  which 
is  the  airworthiness  authority  for 
Germany,  has  kept  the  FAA  informed  of 
the  investigation  results  and  all  other 
information  regarding  the  above- 
referenced  in-flight  breakup.  This 
information  resulted  in  Grob  issuing  the 
following  service  information  to  address 
the  conditions  found  through  the 
investigation: 

—Grob  Service  Bulletin  No.  1078-59/3. 
dated  October  24, 1996,  which 
specifies  procedures  for  inspecting 
the  nose  wheel  steering,  the  sliding 
canopy  and  canopy  locking 
mechanism,  the  attachment  of  the 
horizontal  stabilizer,  the  elevator 
installation,  the  vertical  stabilizer,  the 
rudder  installation,  and  the  weights 
and  residual  moments  of  the  control 
surfaces;  and  repairing  any 
discrepancies; 
— Grob  Installation  Instructions  1078- 
64,  dated  December  11, 1996,  which 
specifies  procedures  for  replacing  the 
elevator  hinges  with  parts  of 


improved  design,  as  specified  in  both 
Grob  Service  Bulletin  No.  1078-64/2, 
dated  April  8. 1997;  and  Grob  Service 
Bulletin  No.  1078-64.  dated 
December  11. 1996;  and 
— Grob  Service  Bulletin  No.  1078-66. 

dated  February  10. 1997,  which 
-    specifies  procedures  and  figures  for 
adjusting  the  mass  and  residual 
moments  of  the  control  siirfaces. 
The  LBA  classified  these  service 
bulletins  as  mandatory  and  issued 
German  AD  96-270/2  Grob,  dated 
December  5, 1996;  German  AD  96-270/ 
3.  dated  December  4, 1997;  and  German 
AD  97-143.  dated  May  22, 1997,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Germany. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
bulletins  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanaticm  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Grob  Models  G115C, 
G115C2,  G115D,  and  G115D2  airplanes 
of  the  same  type  design  registered  for 
operation  in  the  United  States,  the  FAA 
is  proposing  an  AD  to  supersede  AD  96- 
19-07.  The  proposed  AD  would 
temporarily  retain  the  flight  restrictions 
that  are  currently  required  by  AD  96- 
19-07,  and  would  eventually  require  the 
inspections  and  modifications  specified 
in  the  service  information  previously 
referenced,  as  terminating  action  for  the 
flight  restrictions. 

Cost  Impact 

The  FAA  estimates  that  23  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  40  workhours 
(modification:  36  workhours; 
inspection:  4  workhours)  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Grob  will 
provide  parts  free  of  charge  as  part  of  its 


warranty  progsam.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $55,200.  or  $2,400  per 
airplane. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  en  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 . 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
96-19-07,  Amendment  39-9765  (61  FR 
49250,  September  19, 1996),  and  adding 
a  new  AD  to  read  as  follows: 

Burkhart  Grob  Luft-und  Raumfahrt:  Docket 
No.  98-CE-24-AD;  Supersedes  AD  96- 
19-07,  Amendment  39-9765. 
Applicability:  Model  GllSC,  G115C2. 
G115D,  and  G115D2  airplanes,  all  serial 
numbers,  certificated  in  any  category. 
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Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  p>aragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eCEsct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  loss  of  control  of  the  airplane 
caused  by  excessive  speed  or  aerobatic 
maneuvers,  accomplish  the  following: 

(a)  For  all  serial  numbered  airplanes,  prior 
to  further  flight  after  September  26, 1996  (the 
effective  date  of  AD  96-19-07),  accomplish 
the  following: 

(1]  Install,  on  the  limitation  placard  at  the 
left-hand  cabin  wall,  the  airspeed  placard 
that  is  included  with  Grob  Service  Bulletin 
No.  1078-59/2,  dated  September  2. 1996. 
This  placard  reduces  the  maximum  airspeed 
to  296  kilometers  per  hour  (km/h);  equal  to 
160  knots  per  hour. 

(2)  Modify  the  airspeed  indicator  glass  by 
accomplishing  the  following: 

(i)  Place  a  red  radial  line  on  the  indicator 
glass  at  296  km/h  {160  knots).  The  minimimi 
dimensions  for  this  radial  line  are  0.05-inch 
in  width  and  0.30-inch  in  length. 

(ii)  Place  a  white  0.05-inch  minimum 
width  slippage  index  mark  that  connects 
both  the  instrument  glass  and  bezel.  This 
slippage  index  mark  shall  not  obscure  any 
airspeed  markings. 

(3)  Install,  near  the  airspeed  indicator,  the 
red  placard  included  with  Grob  Service 
Bulletin  No.  1078-59/2  that  has  the  words: 
"Aerobatic  maneuvers  are  prohibited." 

(4)  Insert  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  airplane  flight 
manual. 

Note  2:  The  actions  of  paragraph  (a), 
including  all  subparagraphs,  is  the  same  as 
that  required  by  AD  96-19-07,  which  is 
superseded  by  this  action.  These 
requirements  are  being  temporarily  retained 
in  this  AD  to  provide  a  grace  period  for 
accomplishing  the  other  actions  required  by 
this  AD. 

(b)  Within  the  next  200  hours  time-in- 
service  fnS)  after  the  effiective  date  of  this 
AD,  accomplish  the  following : 

(1)  For  all  serial  numbered  airplanes, 
inspect  the  nose  wheel  steering,  the  sliding 
canopy  and  canopy  locking  mechanism,  the 
attachment  of  the  horizontal  stabilizer,  the 
elevator  installation,  the  vertical  stabilizer, 
the  rudder  installation,  and  the  weights  and 
residual  moments  of  the  control  sur&ces  in 
accordance  with  the  instructions  in  Grob 
Service  Bulletin  No.  1078-59/3,  dated 
October  24, 1996.  Prior  to  ftirther  flight, 
repair  any  discrepancies  in  accordance  with 
the  above-referenced  service  bulletin. 


(2)  For  airplanes  incorporating  a  serial 
number  in  the  range  of  82001  through  82077, 
replace  the  elevator  hinges  with  parts  of 
improved  design  in  accordance  with  Grob 
Installation  Instructions  1078-64,  dated 
December  11, 1996,  as  specified  in  both  Grob 
Service  Bulletin  No.  1078-64/2,  dated  April 
8, 1997;  and  Grob  Service  Bulletin  No.  1078- 
64,  dated  December  11, 1996. 

(3)  For  airplanes  incorporating  a  serial 
number  in  the  range  of  82001  through  82077, 
after  accomplishing  the  replacement  required 
by  paragraph  (b)(2)  of  this  AD,  adjust  the 
mass  and  residual  moments  in  accordance 
with  Grob  Service  Bulletin  No.  1078-66, 
dated  February  10, 1997. 

(c)  Accomplishing  the  actions  required  by 
paragraphs  (b)(1),  (b)(2).  and  (b)(3)  of  this  AD 
eliminates  the  placard  and  flight  restriction 
requirements  of  paragraph  (a),  including  all 
subparagraphs,  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate.  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

(2)  Alternative  methoids  of  compliance 
approved  in  accordance  with  AD  96-19-07 
are  not  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  Questions  or  technical  information 
related  to  service  information  previously 
referenced  should  be  directed  to  Burkhart 
Grob  Luft-und  Raumfahrt,  D-8939  Mattsies, 
Germany.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(g)  This  amendment  supersedes  AD  96-19- 
07,  mendment  39-9765. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  AD  96-270/2,  dated  December  5, 
1996;  German  AD  96-270/3,  dated  December 
4, 1997;  and  German  AD  97-143,  dated  May 
22, 1997. 

Issued  in  Kansas  City,  Missouri,  on  March 
2, 1998. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  98-5796  Filed  3-5-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMSSION 

17  CFR  Parts  200, 240. 249 

[RaiMM  Na  34-30704;  FU*  No«.  87-30- 
97;  87-31-07;  87-32-07] 

RIN  323fr^H16,  323frnAQ18. 3236-AH29 

OTC  Dertvativee  Dealers.  Net  Capital 
Rule 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule;  concept  release; 

extension  of  comment  period. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
extending  the  comment  {>eriods  for  two 
releases  proposing  rules  and  rule 
amendments  under  the  Securities 
Exchange  Act  of  1934  (Release  Nos.  34- 
39454  and  34-39455)  and  one  concept 
release  (Release  No.  34-39456),  which 
were  published  in  the  Federal  Register 
on  December  30, 1997.  The  comment 
period  for  Release  No.  34-39454, 
concerning  OTC  derivatives  dealers,  is 
being  extended  to  April  6, 1998.  The 
comment  period  for  Release  No.  34- 

39455,  concerning  the  treatment  under 
the  Commission's  net  capital  rule  of 
certain  interest  rate  instruments,  is 
being  extended  to  May  4, 1998.  The 
comment  period  for  Release  No.  34- 

39456,  addressing  the  use  of  statistical 
models  in  setting  the  capital 
requirements  for  a  broker-dealer's 
proprietary  positions,  is  being  extended 
to  May  4, 1998. 

DATES:  Comments  should  be  received  on 
or  before  April  6, 1998  with  respect  to 
Release  No.  34-39454  (62  FR  67940) 
(OTC  £)erivatives  Dealers).  Comments 
should  be  received  on  or  before  May  4, 
1998  with  respect  to  Release  Nos.  34- 
39455  (62  FR  67996)  (Net  Capital  Rule- 
Interest  Rate  Instruments)  and  34-39456 
(62  FR  68011)  (Net  Capital  Rule- 
Concept  Release). 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
may  also  be  submitted  electronically  at 
the  following  E-mail  address:  rule- 
coraments®sec.gov.  Comment  letters 
should  refer  to  File  No.  S7-30-97  for 
Release  No.  34-39454  (OTC  Derivatives 
Dealers);  File  No.  S7-31-97  for  Release 
No.  34-39455  (Net  Capital  Rule- 
Interest  Rate  Instruments);  and  File  No. 
S7-32-97  for  Release  No.  34-39456  (Net 
Capital  Rule — Concept  Release).  The  file 
numbers  should  be  included  on  the 
subject  line  if  E-mail  is  used.  Comment 
letters  received  will  be  available  for 
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public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:  // 
www.sec.gov]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Release  No.  34-39454  (OTC  Derivatives 
Dealers)  General:  Catherine  McGuire, 
Chief  Counsel,  Glenn  J.  Jessee,  Special 
Counsel,  or  Patrice  Gliniecki,  Special 
Counsel,  at  (202)  942-0073,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Mail  Stop  7-11,  Washington,  D.C. 
20549. 

Financial  Responsibility  and  Books 
and  Records:  Michael  Macchiaroli, 
Associate  Director,  at  (202)  942-0132, 
Peter  R.  Geraghty,  Assistant  Director,  at 
(202)  942-0177.  Thomas  K.  McGowan, 
Special  Counsel,  at  (202)  942-4886. 
Christopher  Salter,  Attorney,  at  (202) 
942-0148.  Matt  Hughey.  Accountant,  at 
(202)  942-0143.  or  Gary  Gregson. 
Statistician,  at  (202)  942-4156.  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Mail  Stop  2-2.  Washington.  D.C. 
20549. 

Release  Nos.  34-39455  (Net  Capital 
Rule— Interest  Rate  Instruments)  and 
34-39456  (Net  Capital  Rule— Concept 
Release):  Michael  Macchiaroli. 
Associate  Director,  at  (202)  942-0132. 
Peter  R.  Geraghty,  Assistant  Director,  at 
(202)  942-0177,  Thomas  K.  McGowan, 
Special  Counsel,  at  (202)  942-4886, 
Christopher  Salter.  Attorney,  at  (202) 
942-0148.  or  Gary  Gregson,  Statistician, 
at  (202)  942-4156,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Mail  Stop  2-2.  Washington.  D.C.  20549. 

SUPPt^lCNTARY  INFORMATION:  On 
December  17, 1997.  the  Commission 
issued  for  comment  Release  No.  34- 
39454,  soliciting  comment  on  proposed 
rules  and  rule  amendments  imder  the 
Exchange  Act  that  would  tailor  capital, 
margin,  and  other  broker-dealer 
regulatory  requirements  to  a  class  of 
registered  dealers,  called  OTC 
derivatives  dealers,  active  in  over-the- 
counter  derivatives  markets.  The 
proposed  regulations  for  OTC 
derivatives  dealers  are  intended  to  allow 
securities  firms  to  establish  dealer 
affiliates  that  would  be  able  to  compete 
more  effectively  against  banks  and 
foreign  dealers  in  global  over-the- 
counter  mai^Lets.  Tlie  Commission 
originally  requested  that  comments  on 
the  proposed  rules  and  rule 
amendments  be  received  by  March  2, 
1998. 


On  December  17. 1997.  the 
Conunission  also  issued  for  comment 
two  releases  relating  to  the 
Commission's  capital  requirements  for 
broker-dealers.  In  Release  No.  34-39455, 
the  Commission  solicited  comment  on 
proposed  amendments  to  Rule  15c3-l 
(17  CFR  240.15c3-ll  under  the 
Exchange  Act  that  would  alter  the 
charges,  or  "haircuts,"  from  net  worth 
in  computing  net  capital  for  certain 
interest  rate  instruments,  including 
government  securities,  investment  grade 
nonconvertible  debt  securities,  certain 
mortgage-backed  securities,  money 
market  instruments,  and  debt-related 
derivative  instruments.  In  Release  No. 
34-39456,  the  Commission  solicited 
comment  on  a  concept  release 
considering  the  extent  to  which 
statistical  models  should  be  used  in 
setting  the  capital  requirements  for  a 
broker-dealer's  proprietary  positions. 
The  Commission  originally  requested 
that  comments  on  these  two  releases  be 
received  by  March  30, 1998. 

The  Commission  has  recently 
received  requests  firam  interested 
persons  to  extend  the  comment  periods 
for  these  three  releases.  The 
Commission  believes  that  extending  the 
comment  periods  is  appropriate  in  order 
to  give  the  public  additional  time  to 
comment  on  the  matters  the  releases 
address.  Therefore,  the  comment  period 
for  Release  No.  34-39454  (OTC 
Derivatives  E>ealers)  is  extended  from 
March  2, 1998  to  April  6. 1998.  and  the 
comment  periods  for  Release  Nos.  34- 
39455  (Net  Capital  Rule— Interest  Rate 
Instruments)  and  34-39456  (Net  Capital 
Rule — Concept  Release)  are  extended 
from  Mardi  30. 1998  to  May  4. 1998. 

By  the  Commission. 

Dated:  February  27, 1998. 
Margaret  H.  McFarland, 
Deputy  Sectetary. 
[FR  Doc.  99-5775  Filed  3-5-98;  8:45  am) 

BILUNQ  COM  a010-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 

[DockM  Na  97P-«0441 

New  Drugs  for  Hunian  Use; 
Clarification  of  Raquirements  for 
Patent  Holder  Notification 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  PiDposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  on  notice  of 
certification  of  invalidity  or 
noninfringement  of  a  patent  to  provide 
additional  methods  for  new  drug  and 
abbreviated  new  drug  applicants  to 
provide  notice  to  patent  owners  and 
new  drug  application  (NDA)  holders, 
without  removing  the  existing  means. 
These  proposed  amendments  reflect 
current  business  practices  and  are 
intended  to  ensure  that  notice  is 
provided  to  patent  owners  and  NDA 
holders  in  a  timely  manner.  FDA  is  also 
proposing  to  require  certain  applicants 
to  submit  to  FDA  a  copy  of  the  notice 
of  certification. 

DATES:  Submit  written  comments  by 
June  4. 1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rodcville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leaime  Cusumano.  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-594- 
2041. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  §§  314.52(a)  and  314.95(a)  (21 
CFR  314.52(a)  and  314.95(a)).  new  drug 
and  abbreviated  new  drug  applicants 
provide  notice  of  certification  of 
invalidity  or  noninfringement  of  a 
patent  to  patent  owners  and  NDA 
holders  by  registered  or  certified  mail, 
return  receipt  requested,  or  by  another 
method  approved  in  advance  by  the 
agency.  Sections  314.52(c)  and  314.95(c) 
set  forth  the  content  requirements  of  the 
notice  of  certification.  Under  §  314.52(e) 
and  §  314.95(e),  applicants  must  amend 
their  applications  to  document  receipt 
of  the  notice  of  certification  by  each 
person  provided  the  notice.  Applicants 
miist  include  a  copy  of  the  return 
receipt  or  other  similar  evidence  of  the 
date  the  notification  was  received.  FDA 
accepts  as  adequate  documentation  of 
the  date  of  receipt  a  return  receipt  or  a 
letter  acknowledging  receipt  by  the 
person  provided  the  notice.  Under 
§  314.52(e)  and  §  314.95(e),  applicants 
may  rely  on  another  form  of 
documentation  only  if  FDA  has  agreed 
to  such  documentation  in  advance. 

FDA  is  proposing  to  amend  these 
regiilations  to  provide  additional 
methods  of  giving  notice  of  certification 
without  removing  the  existing  means. 
On  February  4, 1997,  FDA  received  a 
citizen  petition  bom  McKenna  &  Cuneo, 
L.L.P..  on  behalf  of  the  National 
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Pharmaceutical  Alliance  (Docket  No. 
97P-0044/CP1).  The  petitioner 
requested  that  FDA  revise  §§  314.52(a) 
and  314.95(a)  to  permit  notice  to  patent 
owners  and  NDA  holders  to  be  given  by 
means  in  addition  to  "registered  or 
certified  mail,  retimi-receipt  requested." 
The  petition  also  requested  that  FDA 
clarify  the  meaning  of  the  phrase  "by 
mail  or  in  person"  as  used  throughout 
FDA's  regulations.  The  petitioner  stated 
that  most  FIJ/V  regulations  require 
submissions  to  be  made  by  mail  or 
personal  delivery,  whereas  the  patent 
notification  provisions  require  that 
notice  be  provided  by  registered  or 
certified  mail,  return  receipt  requested. 
The  petitioner  argued  that  "return 
receipt  service  can  result  in  inefficient 
and  variable  document  delivery  in 
certain  time-sensitive  instances," 
(petition  at  2),  and  that  "a  change  in  the 
patent  certification  regulations  to 
include  delivery  via  messenger,  delivery 
and  mailing  services  that  provide 
delivery  verification  would  enable  the 
pharmaceutical  industry  to  utiUze 
efficient,  standard  business  practices  for 
document  deUvery"  (petition  at  4-5). 

n.  Description  of  the  Proposed  Rule 

After  careful  research,  FDA  decided  to 
propose  this  regulation  in  response  to 
the  citizen  petition.  FDA  concluded  that 
technological  and  market  changes 
warrant  adoption  of  regulations 
permitting  notification  to  patent  owners 
and  NDA  holders  to  be  given  by  means 
in  addition  to  registered  or  certified 
mail,  return  receipt  requested.  Since 
§§  314.52(a)  and  314.95(a)  were 
proposed  in  1989  (54  FR  28872,  July  10, 
1989)  and  finaUzed  in  1994  (59  FR 
50338  at  50366,  October  3, 1994),  the 
use  of  private  and  alternative  delivery 
services  has  increased  dramatically. 
Between  1988  and  1994,  the  U.S.  Postal 
Service's  market  share  of  mail  delivery 
services  dropped  firom  77  percent  to  62 
percent,  or  15  percentage  points  (Ref.  1). 
This  means  that  mail  is  deUvered  by 
means  other  than  the  U.S.  Postal  Service 
38  percent  of  the  time.  Nation's 
Business  (Ref.  2)  reports  that  in  1997: 

[t]he  Postal  Service  now  handles  about  60 
percent  of  the  nation's  business-to-business 
mail,  and  some  in  the  industry  say  the  figure 
might  drop  to  40  percent  within  five  years. 
Even  with  its  recent  upsuige  in  advertising 
mail  and  Priority  Mail,  the  Postal  Service's 
total  mail  volume  increased  only  1  percent 
last  year. 

In  addition,  mail  services  in  general  are 
losing  market  share  to  facsimiles  and  e- 
mail  (Refs.  2, 3,  and  4). 

Under  the  current  regulation,  FDA 
permits  notification  by  means  other 
than  registered  or  certified  mail,  retimi 
receipt  requested,  but  applicants  must 
obtain  FDA  approval  in  advance  of 


using  an  alternative  form  of 
documentation  (§§  314.52(e)  and 
314.95(e)).  FDA  is  interested  in  ensuring 
that  patent  owners  and  NDA  holders 
receive  notification  of  actions  that  may 
affect  their  patents.  Accordingly,  all 
delivery  methods  that  provide 
verification  of  receipt  serve  FDA's 
purpose.  An  acceptable  verification  of 
receipt  includes  a  receipt  that  contains 
the  same  general  type  of  information  as 
that  provided  by  registered  or  certified 
mail,  return  receipt  requested:  (1)  The 
address  where  the  article  is  delivered, 

(2)  identification  of  the  item  delivered, 

(3)  the  date  of  receipt.  (4)  the  method  of 
delivery,  and  (5)  the  signature  of  the 
addressee  or  his  or  her  agent.  To  permit 
applicants  to  use  deUvery  methods 
other  than  registered  or  certified  mail, 
return  receipt  requested,  FDA  is 
proposing  to  revise  §§  314.52(a)  and 
314.95(a)  to  permit  patent  certifications 
to  be  delivered  "by  mail  or  personal 
deUvery"  for  which  the  applicant 
obtains  "verification  of  receipt." 

To  explain  the  phrase  "by  mail  or 
personal  delivery"  in  §§  314.52(a)  and 
314.95(a),  FDA  is  proposing  to  amend 
§  314.3(b)  (21  CFR  314.3(b))  to  include 
the  following  definition:  "By  mail  or 
personal  delivery  means  delivery  by 
registered  or  certified  mail,  return 
receipt  requested  or  by  an  express  mail, 
messenger,  dehvery,  or  mailing  service, 
including  electronic  mailing  service  or 
facsimile,  provided  that  verification  of 
receipt  is  obtained." 

To  assist  recipients  in  identifying 
patent  notifications  received  by  means 
other  than  by  registered  or  certified 
mail,  return  receipt  requested.  FDA  is 
proposing  to  amend  §§  314.52(c)(8)  and 
314.95(c)(8),  "Content  of  a  noUce,'  to 
add  specific  instructions  regarding  the 
envelope,  and  type  size  and  leading  of 
the  caption  label  with  the  words 
"PATENT  CERTmCATION."  E-mail 
notices  shall  state  "PATENT 
CERTIFICATION"  as  the  subject  line 
and  as  the  first  Une  of  text  of  the  e-mail 
message. 

To  clarify  the  meaning  of  the  phrase 
"verification  of  receipt"  in  §§  314.52(a) 
and  314.95(a),  FDA  is  proposing  to 
amend  §§  314.52(e)  and  314.95(e), 
"Documentation  of  receipt  of  notice,"  to 
state  that  verification  of  receipt  must 
contain  the  date  notice  was  delivered, 
the  address  to  which  notice  was 
delivered,  and  the  signature  of  the 
recipient. 

To  accommodate  delivery  by 
electronic  means,  FDA  is  proposing  to 
amend  §§  314.52(e)  and  314.95(e)  to 
permit  deUvery  by  electronic  mail  or 
facsimile  provided  certain  additional 
requirements  are  met.  Electronic 
signatures  and  electronic  records,  which 


includes  e-mail  and  electronic 
facsimiles,  would  be  required  to  comply 
with  the  provisions  of  21  CFR  part  11. 
Facsimile  receipts  would  include  the 
telephone  number  to  which  notice  was 
faxed,  but  would  not  be  required  to 
include  the  recipient's  signature. 
Electronic  mail  receipts  would  include 
the  e-mail  address  to  which  notice  was 
dehvered,  but  would  not  be  required  to 
include  the  recipient's  signature. 

FDA  is  also  proposing  to  amend 
§  314.52(e)  to  require  under  section 
505(b)  of  the  act  (21  U.S.C.  355(b)) 
applicants  to  submit  a  copy  of  the  notice 
to  the  agency  with  the  delivery  receipt. 
FDA  is  proposing  this  requirement  in 
order  to  obtain  additional  information 
about  the  relationship  between  the 
section  505(b)  of  the  act  appUcation  and 
the  reference  drug(s).  This  information 
is  particularly  desirable  in  order  to 
avoid  confusion  in  cases  in  which  the 
section  505(b)  of  the  act  application 
refers  to  multiple  reference  drugs. 

FDA  reminds  those  providing  notice 
of  certification  to  application  holders 
that  if  an  appUcation  holder  does  not 
reside  or  maintain  a  place  of  business 
within  the  United  States,  notice  must  be 
sent  to  the  appUcation  holder's  U.S. 
attorney,  agent,  or  other  authorized 
official  (§§  314.52(a)(2)  and 
314.95(a)(2)). 

FDA  seeks  conunents  on  this 
proposal.  In  particular,  FDA  is  seeking 
comments  addressing  the  type  of  receipt 
which  is  sufficient  to  verify  deliveries 
made  by  electronic  mail  and  facsimile. 
FDA  is  also  seeking  comments  regarding 
how  applicants  may  obtain  the  correct 
electronic  or  facsimile  addresses  for 
patent  owners  and  NDA  holders  in 
order  to  ensure  that  notification  is 
received  by  a  responsible  person. 

m.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Data  Analysis  Group,  "Market  Share  of 
Mail  Delivery  Services,"  Computer  Industry 
Forecasts,  April  15, 1996. 

2.  Bates,  S.,  "Postal  Service  Tackles 
Comitetition."  Nation's  Business,  April  1997, 
38. 

3.  Blum,  A..  "Two-Day  Express  Market 
Taking  Off,"  Journal  of  Commerce.  June  9. 
1997,  News  section,  lA. 

4.  Goldstein.  M.  A..  "Can  the  U.S.  Postal 
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IV.  Environmental  Impact 

The  agency  has  determined  under  21  • 
CFR  25.30(h)  that  this  action  is  of  a  class 
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of  actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analjrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354  and  Pub.  L.  104-121). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  b«iefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximise 
net  benefits  (including  potential 
economic,  environmental,  pubhc  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  proposed  rule 
is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Onler  and  so  is  not 
subject  to  further  review  under  the 
Executive  Order.  The  Regulatory 
FlexibiUty  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  any  significant  impact  of  a 
rule  on  small  entities.  Because  this 
regulation  imposes  only  alternative 
reporting,  recordkeeping,  or  other 
economic  burdens,  the  agency  certifies 
that  the  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

VI.  Paperwork  Reduction  Act  of  1995 

The  proposed  rule  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  title, 
description,  and  respondent  description 
of  the  information  collection  provisions 
are  shown  below. 

Title:  New  Drugs  for  Human  Use; 
Clarification  of  Requirements  for  Patent 
Holder  Notification 

Description:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  on  notice  of 
certification  of  invalidity  or  , 

noninfringement  of  a  patent  to  provide 
additional  methods  for  new  drug  and 
abbreviated  new  drug  applicants  to 
provide  notice  to  patent  owners  and 
NDA  holders,  without  removing  the 
existing  means.  These  proposed 
amendments  reflect  current  business 
practices  and  are  intended  to  ensure 
that  notice  is  provided  to  patent  owners 
and  NDA  holders  in  a  timely  maimer. 
FDA  is  also  proposing  to  require 


applicants  to  submit  to  FDA  a  copy  of 
the  notice  of  certification. 

Respondent  Description:  Businesses 
and  other  for-profit  organizations.  State 
or  local  governments,  Federal  agencies, 
and  nonprofit  institutions. 

FDA  has  determined  that  the 
information  collection  provisions  of  this 
proposed  rule  would  not  impose  any 
additional  \>urdens  that  have  not  already 
been  estimated  and  submitted  to  OMB 
for  approval  xmder  OMB  No.  0910-0305 
"Abbreviated  New  Drug  Application 
Regulations;  Patent  and  Exclusivity 
Provisions."  There  are  additional 
burdens  in  this  proposed  rule  that  are 
not  already  required  under  current 
regulations  (and  specifically  approved 
under  OMB  No.  0910-0305):  (1)  New 
§§  314.52(c)(8)  and  314.95(c)(8)  would 
require  the  heading  "Patent 
Certification"  as  well  as  certain  print 
specifications  on  certain  notices.  (2)  A 
proposed  amendment  to  §  314.52(e) 
would  require  section  505(b)  of  the  act 
applicants  to  submit  a  copy  of  the  notice 
of  certification  as  an  attachment  to  the 
verification  of  receipt.  FDA  believes  that 
the  time  and  cost  for  respondents  to 
comply  with  these  new  requirements 
are  negUgible.  The  required  heading  and 
print  specifications  would  not  add  any 
measurable  costs  to  the  current 
requirement  for  preparing  and 
delivering  a  notice  of  certification. 
Respondents  are  already  required  to 
submit  to  FDA  a  certification  of  receipt, 
and  attaching  a  copy  of  the  notice  of 
certification  would  not  result  in  any 
measurable  burden. 

List  of  Subjects  in  21  CFR  Part  314 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  314  be  amended  as  follows: 

PART  314^APPUCATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

1.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351.  352, 
353,  355,  366,  357,. 371,  374,  379e. 

2.  Section  314.3  is  amended  in 
paragraph  (b)  by  alphabetically  adding  a 
definition  for  "By  mail  or  personal . 
delivery,"  to  read  as  follows: 


By  mail  or  personal  delivery  means 
delivery  by  registered  or  certified  mail, 
return  receipt  requested  or  by  an 
express  mail,  messenger,  delivery,  or 
mailing  service,  including  electronic 
mailing  service  or  facsimile,  provided 
that  verification  of  receipt  is  obtained. 


$314.3    Definitions. 

•        *        •        • 

(b)*  *  • 


3.  Section  314.52  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (e)  and 
adding  paragraph  (c)(8)  to  reed  as 
follows: 

§314.52    Notice  of  certifleation  of  Invalidity 
or  noninfrlngeiiient  of  a  patent 

(a)  Notice  of  certification.  For  each 
patent  that  claims  the  drug  or  drugs  on 
which  investigations  that  are  relied 
upon  by  the.appUcant  for  approval  of  its 
application  were  conducted  or  that 
claims  a  use  for  such  drug  or  drugs  and 
that  the  applicant  certifies  under 
§  314.50(i)(l)(i)(A)(4)  that  a  patent  is 
invalid,  unenforceable,  or  will  not  be 
infringed,  the  applicant  shall  give  notice 
of  such  certification  by  mail  or  personal 
delivery  to  and  shall  obtain  verification 
of  receipt  from  each  of  the  following 

persons:  *  *  T 

•  *        •  '     •        • 

(8)  The  envelope,  where  applicable, 
and  cover  sheet  of  the  notice  shall  be 
clearly  labeled  in  14  point  or  larger, 
bold,  all  capitals  type  with  the  words 
"PATENT  CERTIFICATION."  E-mail 
notices  shall  state  "PATENT 
CERTIFICATION"  as  the  subject  line 
and  as  the  first  line  of  text  of  the  e-mail 
message. 

•  «        •        •        • 

(e)  Documentation  of  receipt  of  notice. 
The  applicant  shall  amend  its 
application  to  document  receipt  of  the 
notice  required  under  paragraph  (a)  of 
this  section  Ity  each  person  provided  the 
notice.  The  appficant  shall  include  a 
copy  of  the  return  receipt  or  other 
similar  evidence  of  the  date  the 
notification  was  received.  A  copy  of  the 
notice  shall  be  attached  to  the  receipt 
submitted  to  the  agency  if  the  applicant  • 
has  made  a  submission  under  21  U.S.C. 
355(b).  FDA  will  accept  as  adequate 
dociunentation  of  the  date  of  receipt  a 
return  receipt  from  registered  or 
certified  mail,  a  letter  acknowledging 
receipt  by  the  person  provided  the 
notice,  or  a  verification  of  receipt  that 
contains  the  date  notice  was  delivered, 
the  address  to  which  notice  was 
delivered,  and  the  signature  of  the 
recipient.  Electronic  signatures  and 
electronic  records  shall  comply  with  the 
provisions  of  21  CFR  part  11.  Facsimile 
receipts  shall  also  include  the  telephone 
nvimber  to  which  notice  was  faxed,  but 
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need  not  include  the  recipient's 
signature.  Electronic  mail  receipts  shall 
also  include  the  e-mail  address  to  which 
notice  was  delivered,  but  need  not 
include  the  recipient's  signature.  An 
applicant  may  rely  on  another  form  of 
documentation  only  if  FDA  has  agreed 
to  such  documentation  In  advance. 

•  *        •        *        • 

4.  Section  314.95  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (e)  and 
adding  paragraph  (c)(8)  to  read  as 
follows: 

§314.95    Notica  of  certification  of  invalidity 
or  noninfringement  of  a  patent 

(a)  Notice  of  certification.  For  each 
patent  that  claims  the  listed  drug  or  that 
claims  a  use  for  such  listed  drug  for 
which  the  applicant  is  seeking  approval 
and  that  the  applicant  certifies  imder 
§  314.94(a)(12)  is  invalid,  unenforceable, 
or  will  not  be  infringed,  the  applicant 
shall  give  notice  of  such  certification  by 
mail  or  personal  deUvery  to  and  shall 
obtain  verification  of  receipt  from  each 
ofthe  following  persons:*  *  * 

•  •        »        *        * 

(c)*  *  * 

(8)  The  envelope,  where  applicable, 
and  cover  sheet  of  the  notice  shall  be 
clearly  labeled  in  14  point  or  larger, 
bold,  all  capitals  type  with  the  words 
"PATENT  CERTmCATION."  E-mail 
notices  shall  state  "PATENT 
CERTmCATION"  as  the  subject  line 
and  as  the  first  line  of  text  of  the  e-mail 
message. 

•  *        •        *        • 

(e)  Documentation  of  receipt  of  notice. 
The  applicant  shall  amend  its 
abbreviated  application  to  dociunent 
receipt  of  the  notice  required  imder 
paragraph  (a)  of  this  section  by  each 
person  provided  the  notice.  liie 
applicant  shall  include  a  copy  of  the 
return  receipt  or  other  similar  evidence 
of  the  date  the  notification  was  received. 
FDA  will  accept  as  adequate 
documentation  of  the  date  of  receipt  a 
return  receipt  from  registered  or 
certified  mail,  a  letter  acknowledging 
receipt  by  the  person  provided  the 
notice,  or  a  verification  of  receipt  that 
contains  the  date  notice  was  delivered, 
the  address  to  which  notice  was 
delivered,  and  the  signature  of  the 
recipient.  Electronic  signatures  and 
electronic  records  shall  comply  with  the 
provisions  of  21  CFR  part  11.  Facsimile 
receipts  shall  also  include  the  telephone 
number  to  which  notice  was  faxed,  but 
need  not  include  the  recipient's 
signature.  Electronic  mail  receipts  shall 
also  include  the  e-mail  address  to  which 
notice  was  delivered,  but  need  not 
include  the  recipient's  signatiire.  An 


applicant  may  rely  on  another  form  of 
documentation  only  if  FDA  has  agreed 
to  such  docimientation  in  advance. 

*        •        •        •        • 

Dated:  February  26, 1998. 
William  B.  Schulte, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  98-5800  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REQ-208290-90] 
PIN  1545-^POI 

Allocation  arul  Sourcing  of  Income  and 
Deductlona  Among  Taxpayera 
Engaged  in  a  Global  Dealing  Operation 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  rules  for  the  allocation  among 
controlled  taxpayers  and  sourcing  of 
Income,  deductions,  gains  and  losses 
from  a  global  dealing  operation;  rules 
applying  these  allocation  and  sourcing 
rules  to  foreign  currency  transactions 
and  to  foreign  corporations  engaged  In 
a  U.S.  trade  or  business;  and  rules 
concerning  the  mark-to-market 
treatment  resulting  from  hedging 
activities  of  a  global  dealing  operation. 
These  proposed  rules  affect  foreign  and 
domestic  persons  that  are  participants 
in  such  operations  either  directly  or 
indirectly  through  subsidiaries  or 
partnerships.  These  proposed  rules  are 
necessary  to  enable  participants  in  a 
global  dealing  operation  to  determine 
fiieir  arm's  length  contribution  to  a 
global  dealing  operation.  This  document 
also  provides  notice  of  a  public  hearing 
on  these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  June  4, 1998.  Outlines  of 
oral  comments  to  be  discussed  at  the 
public  hearing  scheduled  for  July  9, 
1998,  must  be  received  by  June  18, 
1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-208299-90), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CCJDOM:CORP:R  (REG-208299-90), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue. 


N.W.,  Washington,  D.C.  Ahematively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615. 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations  in  general, 
Ginny  Chimg  of  the  Office  of  Associate 
Chief  Counsel  (International),  (202) 
622-3870;  concerning  the  mark-to- 
market  treatment  of  global  dealing 
operations,  Richard  Hoge  or  JoLynn 
Ricks  of  the  Office  of  Assistant  Chief 
Counsel  (Financial  Institutions  & 
Products).  (202)  622-3920;  concerning 
submissions  and  the  hearing,  Michael 
Slaughter,  (202)  622-7190  (not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  Information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  officer,  T:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  May  5, 1998. 

Conunents  are  specifically  requested 
concerning:  Whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Internal  Revenue 
Service,  including  whether  the 
information  will  have  practical  utiUty; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  Information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  %vith 
the  proposed  collections  of  information 
may  be  minimized.  Including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 
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The  collections  of  information  in 
these  proposed  regulations  are  in 
§§1.475(g)-2(b).  1.482-8[b)(3).  1.482- 
8(cK3).  1.482-8(d)(3).  1.482-«(e){5). 
1.482-8(e)(6).  and  1.863-3(h).  The 
information  is  required  to  determine  an 
arm's  length  price.  The  collections  of 
information  are  mandatory.  The  likely 
recordkeepers  are  business  or  other  for- 
profit  institutions. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unwss  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Estimated  total  annual  recordkeeping 
biutien:  20,000  hours.  Estimated  average 
annual  burden  per  recordkeeper  is  40 
hours.  Estimated  number  of 
recordkeepers:  500. 

Background 

hi  1990,  the  IRS  issued 
Announcement  90-106, 1990-38 IRB 
29.  requesting  comments  on  how  the 
regulations  under  sections  482,  864  and 
other  sections  of  the  Internal  Revenue 
Code  could  be  improved  to  address  the 
taxation  issues  raised  by  global  trading 
of  financial  instruments.  Section  482 
concerns  the  allocation  of  income, 
deductions,  credits  and  allowances 
among  related  parties.  Section  864 
provides  rules  for  determining  the 
income  of  a  foreign  person  that  is 
"effectively  connected"  with  the 
conduct  of  a  U.S.  trade  or  business  and 
therefore  can  be  taxed  on  a  net  income 
basis  in  the  United  States.  Provisions 
under  sections  864(c)(2)  and  (3)  provide 
rules  for  determining  when  U.S.  source 
income  is  effiactively  connected  income 
(Ea):  section  864(c)(4)  provides  rules 
for  determining  when  foreign  source 
income  is  EQ. 

The  rules  for  determining  the  source 
of  income  generally  are  in  sections  861, 
862,  863  and  865.  and  the  regulations 
promulgated  under  those  sections. 
Section  1.863-7  provides  a  special  rule 
for  income  from  notional  principal 
contracts,  under  which  such  income 
will  be  treated  as  U.S.-source  ECU  if  it 
arises  fix>m  the  conduct  of  a  U.S.  trade 
or  business  imder  principles  similar  to 
those  that  apply  under  section  864(c)(2). 
An  identical  rule  appUes  for 
determining  U.S.  source  EQ  imder 
§  1.988-4(c)  from  foreign  exchange  gain 


or  loss  from  certain  transactions 
denominated  in  a  foreign  currency. 

Because  no  regulations  were  issued  in 
response  to  the  comments  that  were 
received  afler  Announcement  90-106, 
there  remain  a  number  of  uncertainties 
regarding  the  manner  in  which  the 
existing  regulations  described  above 
apply  to  financial  institutions  that  deal 
in  financial  instruments  through  one  or 
more  entities  or  trading  locations.  Many 
financial  institutions  have  sought  to 
resolve  these  problems  by  negotiating 
advance  pricing  agreements  (APAs) 
with  the  IRS.  In  1994,  the  IRS  published 
Notice  94-40, 1994-1  CB  351.  which 
provided  a  generic  description  of  the 
IRS's  experience  with  global  dealing 
operations  conducted  in  a  functionally 
fiilly  integrated  manner.  Notice  94—40 
specified  that  it  was  not  intended  to 
prescribe  rules  for  future  APAs  or  for 
taxpayers  that  did  not  enter  into  APAs. 
Moreover,  Notice  94-40  provided  no 
guidance  of  any  kind  for  financial 
institutions  that  do  not  conduct  their 
global  dealing  operations  in  a 
functionally  hilly  integrated  manner. 

Explanation  of  Provisions 

1.  Introduction 

This  document  contains  proposed 
regulations  relating  to  the  determination 
of  an  arm's  length  allocation  of  income 
among  participants  engaged  in  a  global 
dealing  operation.  For  purposes  of  these 
regulations,  the  terms  "global  dealing 
operation"  and  "participant"  are 
specifically  defined.  The  purpose  of 
these  regulations  is  to  provide  guidance 
on  applying  the  arm's  length  principle 
to  transactions  between  participants  in 
a  global  dealing  operation.  The  general 
rules  in  the  final  regulations  under 
section  482  that  provide  the  best 
method  rule,  comparability  analysis, 
and  the  arm's  length  range  are  generally 
adopted  with  some  modifications  to 
conform  these  principles  to  the  global 
dealing  environment.  In  addition,  the 
proposed  regiilations  contain  new 
specified  methods  with  respect  to  global 
deahng  operations  that  replace  the 
specified  methods  in  §§  1.482-3  through 
1.482-6. 

This  docimient  also  contains 
proposed  regulations  addressing  the 
source  of  income  earned  in  a  global 
dealing  operation  and  the  circumstances 
imder  wWch  such  income  is  effectively 
connected  to  a  foreign  corporation's 
U.S.  trade  or  business.  The  regulations 
proposed  under  section  863  generally 
source  income  earned  in  a  global 
dealing  operation  by  reference  to  the 
residence  of  the  participant.  For  these 
purposes,  residence  is  defined  imder 
section  988(a)(3)(B)  such  that  global 


dealing  income  may  be  sourced  between 
separate  qualified  business  units  (QBUs) 
of  a  single  taxpayer  or  among  separate 
taxpayers  who  are  participants,  as  the 
case  may  be.  Exceptions  to  this  general 
rule  are  discussed  in  further  detail 
below. 

Proposed  amendments  to  the 
regulations  under  section  864  provide 
that  the  principles  of  the  proposed 
section  482  regulations  may  be  applied 
to  determine  the  amount  of  income,  gain 
or  loss  from  a  foreign  corporation's 
global  dealing  operation  that  is 
effectively  connected  to  a  U.S.  trade  or 
business  of  a  participant.  Similar  rules 
apply  to  foreign  currency  transactions 
that  are  part  of  a  global  dealing 
operation. 

The  combination  of  these  allocation, 
sourdng.  and  effectively  coimected 
income  rules  is  intended  to  enable 
taxpayers  to  establish  and  recognize  on 
an  arm's  lengtti  basis  the  contributions 
provided  by  separate  QBUs  to  a  global 
dealing  operation. 

This  document  also  contains 
proposed  regulations  under  section  475 
to  coordinate  the  accounting  rules 
governing  the  timing  of  income  with  the 
allocation,  sourcing.  and  effectively 
connected  income  rules  proposed  in 
this  document  and  discussed  above. 

2.  Explanation  of  Specific  Provisions 

A.  Section  1.482-l(a)(l) 

Section  1.482-l(a)(l)  has  been 
amended  to  include  expressly 
transactions  undertaken  in  the  course  of 
a  global  dealing  operation  between 
controlled  taxpayers  within  the  scope  of 
transactions  covered  by  section  482.  The 
purpose  of  this  amendment  is  to  clarify 
that  the  principles  of  section  482  apply 
to  evaluate  whether  global  dealing 
transactions  entered  into  between 
controlled  taxpayers  atb  at  arm's  length. 

B.  Section  1.482-«(a)— General 
Requirements 

Section  1.4B2-8(a)(i)  lists  specified 
methods  that  may  be  used  to  determine 
if  global  dealing  transactions  entered 
into  between  controlled  taxpayers  are  at 
arm's  length.  The  enumerated  methods 
must  be  applied  in  accordance  with  all 
of  the  provisions  of  §  1.482-1.  including 
the  best  method  rule  of  §  1.482-l(c),  the 
comparability  analysis  of  §  1.482-l(d). 
and  the  arm's  length  range  rule  of 
§  1.482-l(e).  The  section  further 
requires  that  any  modifications  or 
supplemental  considerations  applicable 
to  a  global  dealing  operation  set  forth  in 
§  1.482-8(a)(3)  be  taken  into  account 
when  applying  any  of  the  transfer 
pricing  methods.  Specific  modifications 
to  the  fectors  for  determining 


comparability  and  the  ann's  length 
range  rule  are  provided  in  §  1.482- 
8(a)(3).  These  modifications  and  special 
considerations  are  discussed  in  more 
detail  under  their  respective  headings 
below. 

C.  Section  1.482-8(a)(2)— Definitions 
Applicable  to  a  Global  Dealing 
(^Mration 

Section  1.482-8(a)(2)  defines  "global 
dealing  operation."  "participant," 
"regular  dealer  in  seauities,"  and  other 
terms  that  apply  for  purposes  of  these 
regulations.  These  definitions 
supplement  the  general  definitions 
provided  in  §  1.482-1(1). 

The  rules  of  §  1.482-8  apply  only  to 
a  global  dealing  operation.  A  "global 
dealing  operation"  consists  of  the 
execution  of  oistomer  transactions 
(including  marketing,  sales,  pricing  and 
risk  management  a^vities)  in  a 
particular  financial  product  or  line  of 
financial  products,  in  multiple  tax 
jurisdictions  and/or  throiigh  multiple 
participants.  The  taking  of  proprietary 
positions  is  not  included  within  the 
definition  of  a  global  dealing  operation 
unless  the  proprietary  positions  are 
entered  into  by  a  regular  dealer  in 
securities  in  connection  with  its 
activities  as  such  a  draler.  Thus,  a  hedge 
fund  that  does  not  have  customers  is  not 
covered  by  these  regulations.  Positions 
held  in  inventory  by  a  regular  dealer  in 
securities,  however,  are  covered  by 
these  regulations  even  if  the  positions 
are  unhedged  because  the  dealer  is 
taking  a  view  as  to  future  market 
changes. 

Similarly,  lending  activities  are  not 
included  within  the  definition  of  a 
global  dealing  operation.  However,  if  a 
person  makes  a  market  in,  by  buying 
and  selling,  asset-backed  securities,  the 
income  from  that  activity  may  be 
covered  by  these  regulations,  regardless 
of  whether  the  dealer  was  a  party  to  the 
loans  backing  the  securities.  Therefore, 
income  earned  from  such  lending 
activities  or  from  securities  held  for 
investment  is  not  income  from  a  global 
dealing  operation  and  is  not  governed 
by  this  section.  A  security  may  be  held 
for  investment  for  purposes  of  this 
section  even  though  it  is  not  identified 
as  held  for  investment  under  section 
475. 

Activities  mirelated  to  the  conduct  of 
a  global  dealing  operation  are  not 
covered  by  these  regulations,  even  if 
they  are  accounted  for  on  a  mark-to- 
market  basis.  Accordingly,  income  from 
proprietary  trading  that  is  not 
undertaken  in  connection  with  a  global 
dealing  operation,  and  other  financial 
transactions  that  are  not  entered  into  in 
a  dealing  capacity  are  not  covered  by 
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these  proposed  regulations.  The 
regulations  require  that  participants 
engaged  in  dealing  and  nondealing 
activities  and/or  multiple  dealing 
activities  segregate  income  and  expense 
attributable  to  each  separate  dealing 
operation  so  that  the  besK  method  may 
be  used  to  evaluate  whether  controlled 
transactions  entered  into  in  connection 
with  a  particular  dealing  activity  are 
priced  at  arm's  length.  The  regulations 
also  require  that  taxpayers  segregate 
their  dealer  activities  from  their  lending, 
proprietary  trading  or  other  investment 
activities  not  entered  into  in  connection 
with  a  global  dealing  operation. 
Comments  are  solicited  on  whether  the 
proposed  regiilations  issued  under 
section  475  in  this  notice  of  proposed 
rulemaking  are  sufficient  to  fecilitate 
identification  of  the  amount  of  income 
that  should  be  subject  to  allocation 
under  the  global  dealing  regulations. 

The  term  participant  is  (ufined  as  a 
controlled  taxpayer  that  is  either  a 
regular  dealer  in  securities  within  the 
meaning  of  §  1.482-8(a)(2)(iii).  or  a 
member  of  a  group  of  controlled 
taxpayers  which  includes  a  regular 
dealer  in  seciirities.  so  long  as  that 
member  conducts  one  or  more  activities 
related  to  the  activities  of  such  dealer. 
For  these  purposes,  such  related  ^ 

activities  are  the  marketing,  sales.        ^ 
pricing,  and  risk  management  activities 
necessary  to  the  definition  of  a  global 
dealing  operation.  Additionally, 
brokering  is  a  related  activity  that  may 
give  rise  to  participant  status.  Related 
activities  do  not  include  credit  analysis, 
accounting  services,  back  office 
services,  or  the  provision  of  a  guarantee 
of  one  or  more  transactions  entered  into 
by  a  regular' dealer  in  securities  or  other 
participant.  This  definition  is  significant 
because  the  transfer  pricing  methods 
contained  in  this  section  can  only  be 
used  by  participants,  and  only  to 
evaluate  whether  compensation 
attributable  to  a  regular  dealer  in 
securities  or  a  mariceting.  sales,  pricing, 
risk  management  or  brokering  function 
is  at  arm's  length.  Whether  the 
compensation  paid  for  other  functions 
performed  in  the  course  of  a  global 
dealing  operation  (including  certain 
services  and  develc^ment  of 
intangibles)  is  at  arm's  length  is 
determined  under  the  appropriate 
section  482  regulations  applicable  to 
those  transactions. 

The  definition  of  a  global  dealing 
operation  does  not  require  that  the 
global  dealing  operation  be  conducted 
around  the  world  or  on  a  twenty-four 
hour  basis.  These  regulations  will  apply 
if  the  controlled  taxpayers,  or  QBUs  of 
a  single  taxpayer,  operate  in  the 
aggregate  in  more  than  one  tax 


jurisdiction.  It  is  not  necessary, 
however,  for  the  participants  to  conduct 
the  global  dealing  operation  in  more 
than  one  tax  jurisdiction.  For  example, 
a  participant  that  is  resident  in  <me  tax 
jurisdiction  may  conduct  its  participant 
activities  in  the  global  dealing  operation 
through  a  trade  or  business  in  another 
jurisdiction  that  is  the  same  jurisdiction 
where  the  dealer  activity  of  a  separate 
controlled  taxpayer  takes  place.  In  this 
situatim.  the  rules  of  this  section  apply 
to  detennine  the  allocation  of  income, 
gain  or  loss  between  the  two  c(»trollf>d 
taxpayers  even  if  all  of  the  income,  gain 
or  loss  is  allocable  within  the  same  tax 
jurisdiction. 

The  term  regular  dealer  in  securities 
is  specifically  defined  in  this  regulation 
consistently  with  the  definition  of  a 
regular  dealer  under  §  1.954-2(a)(4)(iv). 
Under  these  proposed  regulations,  a 
dealer  in  physical  securities  or 
currencies  is  a  regular  dealer  in 
securities  if  it  regularly  and  actively 
oSers  to,  and  in  fact  does,  purchase 
securities  or  currencies  from  and  sell 
securities  or  currencies  to  customere 
who  are  not  controlled  taxpayen  in  the 
ordinary  course  of  a  trade  or  business. 
In  addition,  a  dealer  in  derivatives  is  a 
regular  dealer  in  securities  if  it  regularly 
and  actively  offers  to.  and  in  &ct  does, 
enter  into,  assume,  offset,  assign  or 
otherwise  terminate  positions  in 
securities  with  customers  who  are  not 
controlled  entities  in  the  ordinary 
course  of  a  trade  or  business.  The  IRS 
solicits  comments  on  whether  these 
regulations  should  be  extended  to  cover 
dealers  in  commodities  and/or  persons 
trading  for  their  own  account  that  are 
not  dealers. 

D.  Best  Method  and  Comparability 

Consistent  with  the  general  principles 
of  section  482.  the  best  method  rule 
applies  to  evaluate  the  most  appropriate 
method  for  determining  whether  the 
controlled  transactions  are  priced  at 
arm's  length.  New  specified  methods 
which  replace  the  specified  methods  of 
§§  1.482-2  through  1.482-6  for  a  global 
dealing  operation  are  set  forth  in 
§§  1.482-8(b)  through  1.482-8(f).  The 
comparable  profits  method  of  §  1.482-5 
has  been  excluded  as  a  specified 
method  for  a  global  dealing  operation 
because  of  the  high  variability  in  profits 
from  company  to  company  and  year  to 
year  due  to  differences  in  business 
strategies  and  fluctuations  in  the 
financial  markets. 

The  prop>osed  regulations  do  not 
apply  sjwdfic  methods  to  certain  , 

trading  models,  such  as  those 
commonly  referred  to  in  the  financial 
services  industry  as  "separate 
enterprise,"  "natural  home," 
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"centralized  product  management,"  or 
"integrated  trading."  Rather,  the 
proposed  regulations  adopt  the  best 
method  rule  of  §  1.482-l(c]  to  determine 
the  most  appropriate  transfer  pricing 
methodology,  taking  into  account  all  of 
the  facts  and  circumstances  of  a 
particular  taxpayer's  trading  structure. 
Consistent  with  the  best  method  rule, 
there  is  no  priority  of  methods. 

Application  of  the  best  method  rule 
will  depend  on  the  struct\ue  and 
organization  of  the  individual  taxpayer's 
global  dealing  operation  and  the  nature 
of  the  transaction  at  issue.  Where  a 
taxpayer  is  engaged  in  more  than  one 
global  dealing  operation,  it  will  be 
necessary  to  segregate  each  activity  and 
determine  on  a  transactlQn-by- 
transaction  basis  within  each  activity 
which  method  provides  the  most 
reliable  measiue  of  an  arm's  length 
price.  It  may  be  appropriate  to  apply  the 
same  method  to  multiple  transactions  of 
the  same  type  within  a  single  business 
activity  entered  into  as  part  of  a  global 
dealing  operation.  For  example,  if  a 
taxpayer  operates  its  global  dealing 
activity  in  notional  principal  contracts 
differently  than  its  foreign  exchange 
trading  activity,  then  the  income  from 
notional  principal  contracts  may  be 
allocated  using  a  different  methodology 
than  the  income  from  foreign  exchange 
trading.  Moreover,  the  best  method  rule 
may  require  that  different  methods  be 
used  to  determine  whether  different 
controlled  transactions  are  priced  at 
arm's  length  even  within  the  same 
product  line.  For  example,  one  method 
may  be  the  most  appropriate  to 
determine  if  a  controlled  transaction 
between  a  global  dealing  operation  and 
another  business  activity  is  at  arm's 
length,  while  a  different  method  may  be 
the  most  appropriate  to  determine  if  the 
allocation  of  income  and  expenses 
among  participants  in  a  global  dealing 
operation  is  at  arm's  length. 

Section  1.482-8(a)(3)  reiterates  that 
the  principle  of  comparability  in 
§  1.482-l(d)  appUes  to  transactions 
entered  into  by  a  global  dealing 
operation.  The  comparability  factors 
provided  in  §  1.482-8(a)(3)  (functional 
analysis,  risk,  and  economic 
conditions),  however,  must  be  applied 
in  place  of  the  comparability  factors 
discussed  in  §  1.482-l(d)(3).  The 
comparability  factors  for  contractual 
terms  in  §  1.482-8(a)(3)  supplement  the 
comparability  factors  for  contractual 
terms  in  §  1.482-l(d)(3)(ii).  The 
comparability  factors  in  this  section 
have  been  included  to  provide  guidance 
on  the  factors  that  may  be  most  relevant 
in  assessing  comparability  in  the 
context  of  a  global  dealing  operation. 


E.  Arm's  Length  Range 

In  detemining  the  arm's  length  range, 
§  1.482-1  (e)  will  apply  except  as 
modified  by  these  proposed  regulations. 
In  determining  the  reliability  of  an  arm's 
length  range,  Qie  IRS  believes  that  it  is 
necessary  to  consider  the  fact  that  the 
market  for  financial  products  is  highly 
volatile  and  participants  in  a  global 
dealing  operation  frequently  earn  only 
thin  profit  margins.  The  reliability  of 
using  a  statistical  range  in  establishing 
a  comparable  price  of  a  financial 
product  in  a  global  dealing  operation  is 
based  on  &cts  and  circumstances.  In  a 
global  dealing  operation,  close 
proximity  in  time  between  a  controlled 
transaction  and  an  imcontrolled 
transaction  may  be  a  relevant  factor  in 
determining  the  reliability  of  the 
uncontrolled  transaction  as  a  measure  of 
the  arm's  length  price.  The  relevant  time 
period  will  depend  on  the  price 
volatility  of  the  particular  product. 

The  district  director  may, 
notwithstanding  §  1.482-l(e)(l),  adjust  a 
taxpayer's  results  under  a  method 
applied  on  a  transaction-by-transaction 
basis  if  a  valid  statistical  analysis 
demonstrates  that  the  taxpayer's 
controlled  prices,  when  analyzed  on  an 
aggregate  basis,  provide  results  that  are 
not  arm's  length.  See  §  1.482-l(f)(2)(iv). 
This  may  occur,  for  example,  when 
there  is  a  pattern  of  prices  in  controlled 
transactions  that  are  higher  or  lower 
than  the  prices  of  comparable 
uncontrolled  transactions. 

Comments  are  solicited  on  the  types 
of  analyses  and  factors  that  may  be 
relevant  for  pricing  controlled  financial 
transactions  in  a  global  dealing 
operation.  Section  1. 482-1  (e)  continues 
to  apply  in  its  entirety  to  transactions 
among  participants  that  are  common  to 
businesses  other  than  a  global  dealing 
operation.  In  this  regard,  the  existing 
rules  continue  to  apply  to  pricing  of 
certain  services  from  a  participant  to  a 
regular  dealer  in  securities  other  than 
services  that  give  rise  to  participant 
status. 

F.  Comparable  Uncontrolled  Financial 
Transaction  Method 

The  comparable  uncontrolled 
financial  transaction  (CUFT)  method  is 
set  forth  in  §  1.482-8(1)).  The  CUFT 
method  evaluates  whether  controlled 
transactions  satisfy  the  arm's  length 
standard  by  comparing  the  price  of  a 
controlled  financial  transaction  with  the 
price  of  a  comparable  imcontrolled 
financial  transaction.  Similarity  in  the 
contractual  terms  and  risks  assumed  in 
entering  into  the  financial  transaction 
are  the  most  important  comparability 
factors  under  this  method. 


Ordinarily,  in  global  dealing 
operations,  proprietary  pricing  models 
are  used  to  calculate  a  financial 
product's  price  based  upon  market  data, 
such  as  interest  rates,  currency  rates, 
and  market  risks.  The  regulations 
contemplate  that  indirect  evidence  of 
the  price  of  a  CUFT  may  be  derived 
from  a  proprietary  pricing  model  if  the 
data  used  in  the  model  is  widely  and 
routinely  used  in  the  ordinary  course  of 
the  taxpayer'*  business  to  price 
uncontrolled  transactions,  and 
adjustments  are  made  to  the  amount 
charged  to  reflect  differences  in  the 
factors  that  affect  the  price  to  which 
uncontrolled  taxpayers  would  agree.  In 
addition,  the  proprietary  pricing  model 
must  be  used  in  tne  same  manner  to 
price  transactions  with  controlled  and 
uncontrolled  parties.  If  a  taxpayer  uses 
its  internal  pricing  model  as  evidence  of 
a  CUFT,  it  must,  upon  request,  furnish 
the  pricing  model  to  the  district  director 
in  order  to  substantiate  its  use. 

G.  Gross  Margin  Method 

The  gross  margin  method  is  set  forth 
in  §  1.482-8(c)  and  should  be 
considered  in  situations  where  a 
taxpayer  performs  only  a  routine 
marketing  or  sales  function  as  part  of  a 
global  deaUng  operation.  Frequently, 
taxpayers  that  perform  the  sales 
function  in  these  circumstances 
participate  in  the  dealing  of  a  variety  of, 
rather  than  solely  identical,  financial 
products.  In  such  a  case,  the  variety  of 
financial  products  sold  within  a 
relevant  time  period  may  limit  the 
availability  of  comparable  uncontrolled 
financial  transactions.  Where  the 
taxpayer  has  performed  a  similar 
function  for  a  variety  of  products, 
however,  the  gross  margin  method  can   > 
be  used  to  determine  if  controlled 
transactions  are  priced  at  arm's  length 
by  reference  to  the  amoimt  earned  by 
the  taxpayer  for  performing  similar 
functions  with  respect  to  uncontrolled 
transactions. 

The  gross  margin  method  determines 
if  the  gross  profit  reaUzed  on  sales  of 
financial  products  acquired  fit)m 
controlled  parties  is  at  arm's  length  by 
comparing  that  profit  to  the  gross  profit 
earned  on  uncontrolled  transactions. 
Since  comparability  under  this  method 
depends  on  the  similarity  of  functions 
performed  and  risks  assimied, 
adjustments  must  be  made  for 
differences  between  the  functions 
performed  ia  the  disposition  of  financial 
products  acquired  in  controlled 
transactions  and  the  functions 
performed  in  the  disposition  of  financial 
products  acquired  in  uncontrolled 
transactions.  Although  close  product 
similarity  will  tend  to  improve  the 
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reliability  of  the  gross  margin  method, 
the  reliability  of  this  method  is  not  as 
dependent  on  product  similarity  as  the 
CUFT  method. 

Participants  in  a  global  dealing 
operation  may  act  simply  as  brokers,  or 
they  may  participate  in  structuring 
complex  products.  As  the  role  of  the 
participant  exceeds  the  brokerage 
function,  it  becomes  more  difficult  to 
find  comparable  functions  because  the 
contributions  made  in  structuring  one 
complex  financial  product  are  not  likely 
to  be  comparable  to  the  contributions 
made  in  structuring  a  different  complex 
financial  product.  Accordingly,  the 
regulations  provide  that  the  reliability  of 
this  method  is  decreased  where  a 
participant  is  substantially  involved  in 
developing  a  financial  product  or  in 
tailoring  the  product  to  the  unique 
requirements  of  a  customer  prior  to 
resale. 

H.  Gross  Markup  Method 

Like  the  gross  margin  method,  the 
gross  maiiwup  method  set  forth  in 
§  1.482-6(d)  should  generally  be 
considered  in  situations  where  a 
taxpayer  performs  only  a  routine 
marketing  or  sales  function  as  part  of  a 
global  dealing  operation,  and,  as  is  often 
the  case,  handles  a  variety  of  financial 
products  within  a  relevant  time  period. 
The  gross  markup  method  is  generally 
appropriate  in  cases  where  the  taxpayer 
performs  a  routine  sales  function  in 
buying  a  financial  product  from  an 
imcontroUed  party  and  reselling  or 
transferring  the  product  to  a  controlled 
psurty. 

The  gross  markup  method  determines 
if  the  gross  profit  earned  on  the 
purchase  of  financial  products  from 
uncontrolled  parties  and  sold  to 
controlled  taxpayers  is  at  arm's  length 
by  comparing  that  profit  to  the  gross 
profit  earned  on  uncontrolled 
transactions.  Like  the  gross  margin 
method,  comparability  under  this 
method  depends  on  the  similarity  of  the 
functions  performed  and  risks  assiuned 
in  the  controlled  and  uncontrolled 
transactions.  Accordingly,  adjustments 
should  be  made  for  differences  between 
the  functions  performed  in  the  sale  or 
transfer  of  financial  products  to 
controlled  parties,  tuid  the  functions 
performed  with  respect  to  the  sale  or 
transfer  of  financial  products  to 
uncontrolled  parties.  Although  close 
product  similarity  will  tend  to  improve 
the  reliability  of  the  gross  markup 
method,  the  reliability  of  this  method  is 
not  as  dependent  on  product  similarity 
as  the  CUFT  method. 

As  in  the  gross  margin  method,  the 
regulations  provide  that  the  reUabiUty  of 
this  method  generally  is  decreased 


where  a  participant  is  substantially 
involved  in  developing  a  financial 
product  or  in  tailoring  the  product  to 
the  unique  requirements  of  a  customer 
prior  to  resale. 

L  Profit  Split  Methods 

New  profit  split  methods  are 
proposed  for  global  dealing  participants 
under  §  1.482-8(e).  Global  dealing  by  its 
nature  involves  a  certain  degree  of 
integration  among  the  participants  in 
the  global  deaUng  operation.  The 
structure  of  some  global  dealing 
operations  may  make  it  difficult  to 
apply  a  traditional  transactional  method 
to  determine  if  income  is  allocated 
among  participants  on  an  arm's  length 
basis.  Two  profit  split  methods,  the  total 
profit  spUt  method  and  the  residual 
profit  split  method,  have  been  included 
as  specified  methods  for  determining  if 
global  dealing  income  is  allocated  at 
arm's  length. 

Profit  split  methods  may  be  used  to 
evaluate  if  the  allocation  of  ofwrating 
profit  from  a  global  dealing  operation 
compensates  the  participants  at  arm's 
length  for  their  contribution  by 
evaluating  if  the  allocation  is  one  which 
uncontrolled  parties  would  agree  to. 
Accordingly,  the  reliability  of  this 
method  is  dependent  upon  clear 
identification  of  the  respective 
contributions  of  each  participant  to  the 
global  dealing  operation. 

In  general,  the  profit  split  methods 
must  be  based  on  objective  market 
benchmarks  that  provide  a  high  degree 
of  reliability,  i.e.,  comparable 
arrangements  between  uiu^lated  parties 
that  allocate  profits  in  the  same  manner 
and  on  the  same  basis.  Even  if  such 
comparable  uncontrolled  transactions 
are  not  available,  however,  the  taxpayer 
may  be  able  to  demonstrate  that  a  total 
profit  split  provides  arm's  length  results 
that  reflect  the  economic  value  of  the 
contribution  of  each  participant,  by 
reference  to  other  objective  factors  that 
provide  reliability  due  to  their  arm's 
length  nature.  For  example,  an 
allocation  of  income  based  on  trader 
bonuses  may  be  reliable,  under  the 
particular  facts  and  circumstances  of  a 
given  case,  if  the  taxpayer  can 
demonstrate  that  such  bonuses  are 
based  on  the  value  added  by  the 
individual  traders.  By  contrast,  an 
allocation  based  on  headcount  or  gross 
expenses  may  be  unreliable,  because  the 
respective  participants  might,  for 
example,  have  large  differences  in 
efficiency  or  cost  control  practices, 
which  would  tend  to  make  such  factors 
poor  reflections  of  the  economic  value 
of  the  hmctions  contributed  by  each 
participant. 


The  proposed  regulations  define  gross 
profit  as  gross  income  earned  by  the 
global  dealing  operation.  Operating 
expenses  are  those  not  applicable  to  the 
determination  of  gross  income  earned 
by  the  global  deaUng  operation.  The 
operating  expenses  are  gloA>al  expenses 
of  the  global  dealing  operation  and  are 
subtracted  from  gross  profit  to 
determine  the  operating  profit. 
Taxpayers  may  need  to  allocate 
operating  e>menses  that  relate  to  more 
than  one  global  dealing  activity. 

The  regulations  state  that  in 
appropriate  circumstances  a  multi-factor 
formula  may  be  used  to  determine 
whether  an  allocation  is  at  arm's  length. 
Use  of  a  multi-factor  formula  is 
permitted  so  long  as  the  formula 
allocates  the  operating  profit  or  loss 
based  upon  the  factors  that  uncontrolled 
taxpayers  would  consider.  The 
regulations  do  not  prescribe  specific 
factors  to  be  used  in  the  formula  since 
the  appropriateness  of  any  one  factor 
will  depend  on  all  the  facts  and 
circumstances  associated  with  the 
global  dealing  operation.  However,  the 
regulations  require  that  the  multi-factor 
formula  take  into  accoimt  all  of  the 
functions  performed  and  risks  assumed 
by  a  participant,  and  attribute  the 
appropriate  amount  of  income  or  loss  to 
each  function.  The  IRS  also  solicits 
comments  concerning  which  factors 
may  be  appropriate  (for  example,  initial 
net  present  value  of  derivatives 
contracts)  and  the  circumstances  under 
which  specific  factors  may  be 
appropriately  applied. 

The  purpose  of  the  factors  is  to 
measure  the  relative  value  contributed 
by  each  participant.  Thus,  adjustments 
must  be  made  for  any  circumstances 
other  than  the  relative  value  contributed 
by  a  participant  that  influence  the 
amount  of  a  factor  so  that  the  factor  does 
not  allocate  income  to  a  participant 
based  on  cinnmistances  that  are  not 
relevant  to  the  value  of  the  function  or 
activity  being  measured.  For  example,  if 
trader  compensation  is  used  to  allocate 
income  among  participants,  and  the 
traders  in  two  different  jurisdictions 
would  be  paid  different  amoimts  (for 
example,  due  to  cost  of  living 
differences)  to  contribute  the  same 
value,  adjustments  should  be  made  for 
the  difi^erence  so  that  the  factors 
accurately  measure  the  value 
contributed  by  the  trading  function.  The 
IRS  solicits  comments  regarding  the 
t)rpes  of  adjustments  that  should  be 
made,  how  to  make  such  adjustments, 
and  the  need  for  further  guidance  on 
this  point. 

The  total  profit  split  method  entails  a 
one  step  process  whereby  the  operating 
profit  is  allocated  among  the 
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participants  based  on  their  relative 
contributions  to  the  profitability  of  the 
global  dealing  operation.  No  distinction 
is  made  between  routine  and  nonroutine 
contributions.  The  total  profit  spUt 
method  may  be  useful  to  allocate 
income  earned  by  a  highly  integrated 
global  dealing  operation  where  all 
routine  and  nonroutine  dealer  functions 
are  performed  by  each  participant  in 
each  location.  Accordingly,  total  profit 
or  loss  of  the  global  dealing  operation 
may  be  allocated  among  various 
jurisdictions  based  on  the  relative 
performance  of  equivalent  functions  in 
each  jurisdiction. 

The  residual  profit  split  method 
entails  a  two  step  process.  In  the  first 
step,  the  routine  functions  are 
compensated  with  a  market  return  based 
upon  the  best  transfer  pricing  method 
applicable  to  that  transaction.  Routine 
functions  may  include,  but  are  not 
limited  to.  functions  that  would  not  give 
rise  to  participant  status  and  which 
should  be  evaluated  under  §§  1.482-3 
through  1.482-6.  After  compensating 
the  routine  functions,  the  remaining 
operating  profit  (the  "residual  profit")  is 
allocated  among  the  participants  based 
upon  their  respective  nonroutine 
contributions. 

It  should  be  noted  that,  while  in 
appropriate  cases  a  profit  split  method 
may  be  used  to  determine  if  a 
participant  is  compensated  at  arm's 
length,  use  of  the  profit  split  method 
does  not  change  the  contractual 
relationship  between  participants,  nor 
does  it  afl'ect  the  character  of 
intercompany  payments.  For  example,  if 
a  controlled  taxpayer  provides  solely 
trading  services  to  a  global  dealing 
operation  in  a  particular  jurisdiction, 
any  payment  it  receives  as 
compensation  for  services  retains  its 
character  as  payment  for  services  and. 
under  the  regulations,  is  not  converted 
into  a  pro  rata  share  of  each  item  of 
gross  income  earned  by  the  global 
dealing  operation. 

).  Unspecified  Methods 

Consistent  with  the  principles 
imderlying  the  best  method  rule,  the 
regulations  provide  the  option  to  use  an 
unspecified  method  if  it  is  determined 
to  be  the  best  method.  The  IRS  soUdts 
comments  on  the  extent  to  which  the 
variety  of  methods  on  which  specific 
guidance  has  been  provided  is  adequate. 

Guidance  on  the  use  of  a  comparable 
profits  method  has  specifically  not  been 
included  as  a  specified  method  in  the 
proposed  regulations  because  use  of  that 
method  depends  on  the  existence  of 
arrangements  between  imcontroUed 
taxpayers  that  perform  comparable 
functions  and  assiune  comparable  risks. 


Global  dealing  frequently  involves  the 
use  of  unique  intangibles  such  as  trader 
know-how.  Additionally,  anticipated 
profit  is  often  influenced  by  the  amount 
of  risk  a  participant  is  willing  to  bear. 
Accordii^y,  the  IRS  believes  it  is 
unlikely  Uiat  the  comparability  of  these 
important  functions  can  be  measured 
and  adjusted  for  accurately  in  a  global 
dealing  operation. 

K.  Source  of  Global  Dealing  Income 

Under  current  final  regulations  in 
§  1.863-7(a),  all  of  the  income 
attributable  to  a  notional  principal 
contract  is  sourced  by  reference  to  the 
taxpayer's  residence.  Exceptions  are 
provided  for  effectively  connected 
notional  principal  contract  income,  and 
for  income  earned  by  a  foreign  QBU  of 
a  U.S.  resident  taxpayer  if  the  notional 
principal  contract  is  properly  reflected 
on  the  books  of  the  foreign  QBU. 
Attribution  of  all  of  the  income  from  a 
notional  principal  contract  to  a  single 
location  has  generally  been  referred  to 
as  the  "all  or  nothing"  rule.  The  ourent 
final  regulations  do  not  provide  for 
multi-location  sourcing  of  notional 
principal  contract  income  among  the 
QBUs  that  have  participated  in  t]be 
acquisition  or  risk  management  of  a 
notional  principal  contract  and 
therefore  do  not  recognize  that 
significant  activities.  Including 
structuring  or  risk  managing  derivatives, 
often  occur  through  QBUs  in  more  than 
one  jurisdiction. 

Recognizing  the  need  for  multi- 
location  sourcing  of  income  earned  in  a 
global  dealing  operation,  the  proposed 
regulations  provide  a  new  rule  under 
§  1.863-3  which  sources  income  from  a 
global  dealing  operation  in  the  same 
manner  as  the  income  would  be 
allocated  under  §  1.482-8  if  each  QBU 
were  a  separate  entity.  However,  the 
rules  must  be  applied  differently  to  take 
into  account  the  economic  differences 
between  acting  through  a  single  legal 
entity  and  through  separate  legal 
entities. 

Accordingly,  income  fiY>m  a  single 
transaction  may  be  spht-sourced  to 
more  than  one  location,  so  long  as  the 
allocation  methodology  satisfies  the 
arm's  length  standard.  The  all  or 
nothing  rule  of  §  1.863-7(a)  continues  to 
apply  to  notional  principal  contract 
income  attributable  to  activities  not 
related  to  a  global  deaUng  operation. 
Corresponding  changes  have  been  made 
in  proposed  §  1.988— 4(h)  to  exclude 
exchange  gain  or  loss  derived  in  the 
conduct  of  a  global  dealing  operation 
from  the  general  source  rules  in  §  1.988- 
4  (b)  and  (c). 

These  special  source  rules  apply  only 
with  respect  to  participants  that  perform 


a  dealing,  marketing,  sales,  pricing,  risk 
management  or  brokering  function. 
Moreover,  these  rules  do  not  apply  to 
income,  such  as  fees  for  services,  for 
which  a  specific  source  rule  is  provided 
in  section  861,  862  or  865  of  the  Code. 
Accordingly,  if  a  controlled  taxpayer 
provides  bade  office  services,  the  . 
amoimt  and  source  of  an  intercompany 
payment  for  such  services  is  determined 
imder  existing  transfier  pricing  and 
sourcing  rules  applicable  to  those 
services  without  regard  to  whether  the 
controlled  taxpayer  is  also  a  participant 
in  a  global  dealing  operation. 

If  an  entity  directly  bears  the  risk 
assiuned  by  the  global  dealing 
operation,  it  should  be  compensated  for 
that  function.  In  providing,  however, 
that  the  source  (and  effectively 
connected  status)  of  global  dealing 
income  is  determined  by  reference  to 
where  the  dealing,  marketing,  sales, 
pricing,  risk  management  or  brokering 
function  that  gave  rise  to  the  income 
occurred,  the  regulations  effectively 
provide  that  compensation  for  risk 
bearing  should  be  sourced  by  reference 
to  where  the  capital  is  employed  by 
traders,  maiketers  and  salespeople, 
rather  than  the  residence  of  the  capital 
provider.  This  principle  applies  where  a 
taxpayer  directly  bears  risk  arising  from 
the  conduct  of  a  global  dealing 
operation,  such  as  when  it  acts  as  a 
counterparty  without  performing  other 
global  dealing  functions.  A  special  rule 
provides  that  the  activities  of  a 
dependent  agent  may  give  rise  to 
participant  status  through  a  deemed 
QBU  that  performs  its  participant 
functions  in  the  same  location  where 
the  dependent  agent  performs  its 
participant  functions.  The  deemed  QBU 
may  be  created  without  regard  to  the 
books  and  records  requirement  of 
§  1.989-l{b). 

As  indicated,  accounting,  back  office, 
credit  analysis,  and  general  supervision 
and  policy  control  fimctions  do  not  give 
rise  to  participant  status  in  a  global 
dealing  operation  but  are  services  that 
should  be  remunerated  and  sourced 
separately  under  existing  rules.  This 
principle  also  applies  where  a  taxpayer 
bears  risk  indirectly,  such  as  through 
the  extension  of  a  guarantee. 
Accordingly,  the  sourcing  rule  of 
§  1.863-3(h)  does  not  apply  to  interest, 
dividend,  or  guarantee  fee  income 
received  by  an  owner  or  guarantor  of  a 
global  deaung  operation  that  is 
conducted  by  another  controlled 
taxpayer.  The  source  of  interest, 
dividend  and  guarantee  fise  income, 
substitute  interest  and  substitute 
dividend  payments  sourced  under 
§§  1.861-2(b)(7)  and  1.861-3(a)(6).  and 
other  income  sourced  by  section  861, 
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862  or  865  continues  to  be  governed  by 
the  source  rules  applicable  to  those 
transactions. 

The  proposed  regulations  provide, 
consistent  with  U.S.  tax  principles,  that 
an  agreement  between  two  QBUs  of  a 
single  taxpayer  does  not  give  rise  to  a 
transaction  because  a  taxpayer  caimot 
enter  into  nor  profit  from  a 
"transaction"  with  itself.  See,  e.g., 
§  1.446-3(c)(l).  The  IRS  believes, 
however,  that  these  agreements  between 
QBUs  of  a  single  taxpayer  may  provide 
evidence  of  how  income  from  the 
taxpayer's  transactions  with  third 
parties  should  be  allocated  among 
QBUs.  It  is  a  common  practice  for 
taxpayers  to  allocate  income  or  loss 
from  transactions  with  third  parties 
among  QBUs  for  internal  control  and 
risk  management  purposes. 
Accordingly,  the  proposed  regulations 
specifically  provide  Uiat  such 
allocations  may  be  used  to  source 
income  to  the  same  extent  and  in  the 
same  manner  as  they  may  be  used  to 
allocate  income  between  related 
persons.  Conversely,  such  transactions 
may  not  be  used  to  the  extent  they  do 
not  provide  an  arm's  length  result. 

L.  Determination  of  Global  Dealing 
Income  Effectively  Connected  With  a 
U.S.  Business 

After  determining  the  source  of 
income,  it  is  necessary  to  determine  the 
extent  to  which  such  income  is  EQ. 
Under  current  law,  the  general  rule  is 
that  all  of  the  income,  gain  or  loss  from 
a  global  dealing  operation  is  effectively 
coimected  with  a  U.S.  trade  or  business 
if  the  U.S.  trade  or  business  materially 
participates  in  the  acquisition  of  the 
asset  that  gives  rise  to  the  income,  gain 
or  loss,  or  property  is  held  for  use  in  the 
active  conduct  of  a  U.S.  trade  or 
business,  or  the  business  activities 
conducted  by  the  U.S.  trade  or  business 
are  a  material  factor  in  the  realization  of 
income,  gain  or  loss.  As  noted  above, 
the  current  final  regulations  do  not 
permit  the  attribution  of  income,  gain  or 
loss  from  a  global  dealing  operation  that 
is  allocated  and  sourced  to  a  U.S.  trade 
or  business  under  §  1.863-3(h)  shall  be 
effectively  connected.  In  this  regard,  an 
asset  used  in  a  global  dealing  operation 
is  treated  as  an  asset  used  in  a  U.S.  trade 
or  business  to  the  extent  that  an 
allocation  is  made  to  a  U.S.  QBU. 
Similarly,  the  U.S.  trade  or  busmess  is 
also  treated  as  a  material  factor  in  the 
realization  of  income,  gain  or  loss  for 
which  an  allocation  is  made  to  a  U.S. 
QBU.  A  special  rule  for  U.S.  source 
interest  and  dividend  inconie,  including 
substitute  interest  and  substitute 
dividends,  earned  by  a  foreign  banking 
or  similar  financial  institution  in  a 


global  dealing  operation  treats  such 
income  as  attributable  to  a  U.S.  trade  or 
business  to  the  extent  such  income 
would  be  sourced  to  the  United  States 
under  §  1.863-3(h).  Any  foreign  source 
income  allocated  to  the  United  States 
under  the  principles  of  §  1.863-3(h)  is 
also  treated  as  attributable  to  the  U.S. 
trade  or  business. 

The  proposed  regulations  also  limit 
an  entity's  effectively  connected  income 
from  a  global  dealing  operation  to  that 
portion  of  an  item  of  income,  gain  or 
loss  that  would  be  sourced  to  the  U.S. 
trade  or  business  if  the  rules  of  §  1.863- 
3(h)  were  to  apply.  These  rules  are 
intended  to  ensiu^  that  income  for 
which  a  specific  source  rule  is  provided 
in  section  861,  862  or  865  does  not 
produce  effectively  connected  income 
unless  it  was  earned  through  functions 
performed  by  a  U.S.  QBU  of  the 
taxpayer. 

With  respect  to  notional  principal 
contract  income  and  foreign  exchange 
gain  or  loss,  proposed  §§  1. 863-3  (h)  and 
1.988-4(h)  also  provide  that  such 
income,  gain  or  loss  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business  to  the  extent  that  it  is 
sourced  to  the  United  States  under 
§1.863-3(h). 

In  certain  circumstances,  the  global 
deaUng  activities  of  an  entity  acting  as 
the  agent  of  a  foreign  taxpayer  in  the 
United  States  may  cause  the  foreign 
taxpayer  to  be  engaged  in  a  U.S.  trade 
or  business.  Any  income  effectively 
connected  with  the  U.S.  trade  or 
business  must  be  reported  by  the  foreign 
corporation  on  a  timely  filed  U.S.  tax 
return  in  order  for  the  foreign 
corporation  to  be  eligible  for  deductions 
and  credits  attributable  to  such  income. 
See  §  1.882-4.  In  addition,  the  agent 
must  also  report  any  income  earned  in 
its  capacity  as  agent  on  its  own  tax 
return.  The  provisions  governing  the 
time  and  manner  for  foreign 
corporations  to  make  elections  under 
§§  1.882-5  and  1.884-1  remain  in  force 
as  promulgated.  Under  current  rules, 
these  formalities  must  be  observed  even 
if  all  of  the  global  dealing  income  would 
be  allocated  between  a  U.S.  corporation 
and  a  foreign  corporation's  U.S.  trade  or 
business.  The  IRS  believes  that  these 
requirements  are  justified  because  of 
potential  differences  that  might  ocau* 
with  respect  to  the  realization  of  losses 
and  between  actual  dividend 
remittances  of  a  U.S.  corporation  and 
deemed  dividend  remittances  under  the 
branch  profits  tax.  The  IRS,  however, 
sohcits  comments  regarding  whether 
these  fiUng  requirements  can  be 
simplified,  taking  into  consideration  the 
pohcies  underlying  the  filing 
requirements  of  §  1.882-4. 


The  Business  Profits  article  contained 
in  U.S.  income  tax  treaties  requires  the 
United  States  to  attribute  to  a  permanent 
establishment  that  portion  of  the  income 
earned  by  the  entity  from  transacticms 
with  third  parties  that  the  permanent 
establishment  might  be  expected  to  earn 
if  it  were  an  independent  enterprise. 
Because  the  proposed  regulations 
contained  in  this  document  allocate 
global  trading  income  among  permanent 
establishments  imder  the  arm  s  length 
principle  of  the  Associated  Enterprises 
article  of  U.S.  income  tax  treaties,  such 
rules  are  consistent  with  our  obligations 
imder  the  Business  Profits  article. 
Accordingly,  a  proposed  rule  imder 
section  894  provides  that,  if  a  taxpayer 
is  engaged  in  a  global  dealing  operation 
through  a  U.S.  permanent 
establishment,  the  proposed  regulations 
will  apply  to  determine  the  income 
attributable  to  that  U.S.  permanent 
establishment  under  the  appUcable  U.S. 
income  tax  treaty. 

M.  Relationship  to  Other  Regulations 

The  allocation  rules  contained  herein 
do  not  apply  to  the  allocation  of  interest 
expense.  As  discussed  in  the  preamble 
to  §  1.882-5  (TD  8658, 1996-1  CB  161, 
162,  61  FR  9326.  March  5, 1996).  the 
rules  contained  in  §  1.882-5  are  the 
exclusive  rules  for  allocating  interest 
expense,  including  under  U.S.  income 
tax  treaties. 

Proposed  regulations  have  been 
issued  under  sections  882  and  884 
(INTL-0054-95,  1996-1  CB  844,  61  FR 
9377,  March  5,  1996)  for  purposes  of 
allocating  interest  expense  and 
determining  the  U.S.  assets  and/or 
liabihties  reflected  on  the  books  of  a 
foreign  corporation  s  U.S.  trade  or 
business  that  are  attributable  to  its 
activities  as  a  dealer  under  section  475. 
The  proposed  regulations  (and  similar 
final  regulations)  under  section  884 
address  the  treatment  of  assets  which 
give  rise  to  both  effectively  connected 
and  non-effectively  connected  income. 
Those  rules  thus  address  a  situation 
analogous  to  the  split-sourcing  situation 
addressed  in  these  proposed 
regulations.  The  IRS  anticipates  issuing 
proposed  regulations  under  section  861 
that  provide  a  similar  rule  for  purposes 
of  allocating  interest  expense  of  a  U.S. 
corporation  that  has  assets  that  give  rise 
to  split-sourced  income.  Commmts  are 
soUcited  on  the  compatibiUty  of  the 
proposed  regiilations  contained  in  this 
document  with  the  principles  of  the 
proposed  regulations  that  address  a 
foreign  corporation  s  allocation  of 
interest  expense,  including  its 
computation  of  U.S.  assets  included  in 
step  1  of  the  §  1.882-5  formula  and 
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component  liabilities  included  in  steps 
2  and  3  of  the  §  1.882-5  formula. 

liie  IRS  believes  that  the  transfer 
pricing  compliance  issues  associated 
with  a  global  dealing  operation  are 
substantially  similar  to  those  raised  by 
related  party  transactions  generally.  The 
IRS  also  beUeves  that  the  existing 
regulations  imder  section  6662 
adequately  address  these  issues. 
Accordingly,  amendments  have  not 
been  propc^ed  to  the  regulations  under 
section  6662.  Section  6662  may  not  in 
certain  draunstances,  however,  apply 
to  the  computation  of  effectively 
connected  income  in  accordance  with 
proposed  regulations  under  section  475, 
863,  864  or  988  contained  in  this 
document.  The  IRS  will  propose 
regulations  under  section  6038C 
regarding  the  information  reporting  and 
recordkeeping  requirements  applicable 
to  foreign  corporations  engaged  in  a 
global  dealing  operation.  It  is 
anticipated  that  these  regulations  will 
coordinate  the  application  of  sections 
6662  and  6038C  where  necessary. 

No  inference  should  be  drawn  from 
the  examples  in  these  proposed 
regulations  concerning  the  treatment  or 
significance  of  liquidity  and 
creditworthiness  or  the  effect  of  such 
items  on  the  valuation  of  a  security.  The 
purpose  of  the  proposed  regulations 
under  section  482  is  not  to  provide 
guidance  on  the  valuation  of  a  security, 
but  rather  to  determine  whether  the 
prices  of  controlled  transactions  satisfy 
the  arm's  length  standard.  Section  475 
and  the  regulations  thereunder  continue 
to  govern  exclusively  the  valuation  of 
securities. 

N.  Section  475 

A  dealer  in  securities  as  defined  in 
section  475  is  generally  required  to 
mark  its  securities  to  market.  Seciuities 
are  exempt  from  mark-to-market 
accounting  if  the  securities  are  held  for 
investment  or  not  held  for  sale  to 
customers  and  are  properly  identified 
on  the  taxpayer's  books  and  records. 
Additionally,  securities  that  hedge 
positions  that  are  not  subject  to  mark-to- 
market  accoimting  are  exempt  from 
mark-to-market  accoimting  if  they  are 
properly  identified. 

Imder  the  current  regulations,  a 
taxpayer  may  not  take  into  account  an 
agreement  between  separate  business 
units  within  the  same  entity  that 
transfers  risk  management  responsibility 
from  a  non-dealing  business  unit  to  a 
dealing  business  unit.  Moreover,  such 
an  agreement  may  not  be  used  to 
allocate  income,  expense,  gain  or  loss 
between  activities  that  are  accounted  for 
on  a  mark-to-market  basis  and  activities 
that  are  accoimted  for  on  a  non-mark-to- 


market  basis.  In  contrast,  the  regulations 
proposed  in  this  document  under 
sections  482,  863,  864,  894,  and  988 
allow  a  taxpayer  to  take  into  account 
records  of  internal  transfers  when 
allocating  global  dealing  income  earned 
from  third  parties  for  piuposes  of 
determining  source  and  effectively 
connected  income.  This  may  cause  a 
mismatch  in  the  timing  of  income, 
expense,  gain,  or  loss. 

For  example,  if  a  taxpayer  s  lending 
desk  enters  into  a  third-party 
transaction  that  exposes  the  lending 
desk  to  currency  or  interest  rate  risk,  the 
lending  desk  may  transfer  responsibility 
for  managing  the  risk  for  that  particular 
transaction  to  another  business  activity 
that  can  manage  the  risk  more 
efficiently  (e.g.,  the  desk  that  deals  in 
currency  or  interest  rate  derivatives). 
The  dealing  desk  then,  in  the  ordinary 
course  of  its  business,  may  enter  into  a 
transaction  such  as  a  swap  with  a  third 
party  to  hedge  the  aggregate  risk  of  the 
dealing  desk  and,  indirectly,  the  risk 
incurred  by  the  lending  desk  with 
respect  to  the  original  transaction. 
Where,  as  is  generally  the  case,  the 
dealing  desk  has  a  large  volvmie  of 
transactions,  it  is  not  possible  as  a 
practical  matter  to  associate  the 
aggregate  hedge  with  the  risk  of  the 
lending  desk.  Since  the  transactions 
entered  into  by  the  dealing  desk  must 
generally  be  marked  to  market,  the 
third-party  transaction  that  hedges  the 
aggregate  risk  of  the  dealing  desk  (which 
includes  the  risk  transferred  from  the 
lending  desk)  must  generally  also  be 
marked.  To  the  extent  that  a  portion  of 
the  income,  expense,  gain,  or  loss  from 
the  aggregate  hedging  transaction  is 
allocated  to  the  lending  desk  under  the 
proposed  global  dealing  regulations,  the 
potential  timing  mismatch  described 
above  will  occ\ir  if  the  lending  desk 
accounts  for  its  positions  on  a  non- 
mark-to-market  basis.  This  mismatch 
could  occur  because  the  portion  of  the 
income,  expense,  gain,  or  loss  from  the 
hedging  transaction,  although  allocated 
to  the  lending  desk  for  sourcing  and 
effectively  connected  income  purposes, 
will  be  accoimted  for  on  a  mark-to- 
market  basis  under  the  dealing  desk's 
method  of  accounting.  Entirely 
exempting  the  aggregate  hedging 
transaction  from  mark-to-market 
accounting  does  not  adequately  solve 
this  problem,  because  it  results  in  the 
portion  of  the  income,  expense,  gain  or 
loss  from  the  aggregate  hedging 
transaction  that  is  allocated  to  the 
dealing  desk  being  accounted  for  on 
other  than  a  mark-to-market  method. 
As  the  example  shows,  respecting 
records  of  internal  transfers  for  purposes 
of  sourcing  without  respecting  these 


same  records  for  purposes  of  timing 
could  produce  unpredictable  and 
arbitrary  results.  Accordingly,  the 
proposed  regulations  permit 
participants  in  a  global  dealing 
operation  to  respect  records  of  internal 
transfers  in  applying  the  timing  rules  of 
section  475.  Because  the  need  to 
reconcile  sourcing  and  timing  exists 
only  in  the  context  of  a  cross-border 
operation,  the  proposed  regulations 
have  a  limited  scope.  In  particular,  for 
the  proi>osed  regulations  to  apply, 
income  of  the  global  dealing  desk  must 
be  subject  to  eUocation  among  two  or 
more  jurisdictions  or  be  sourced  to  two 
or  more  jurisdictions. 

The  purpose  of  the  proposed 
regulations  under  section  475  is  to 
coordinate  section  475  with  the 
proposed  global  dealing  regulations  and 
to  facilitate  identification  of  the  amount 
of  income,  expense,  gain  or  loss  from 
third  party  transactions  that  is  subject  to 
mark-to-market  accounting.  This  rule  is 
not  intended  to  allow  a  shifting  of 
income  inconsistent  with  the  arm's 
length  standard. 

Under  the  proposed  section  475 
regulations,  an  interdesk  agreement  or 
"risk  transfer  agreement"  (RTA) 
includes  a  transfer  of  responsibility  for 
risk  management  between  a  business 
unit  that  is  hedging  some  of  its  risk  (the 
hedging  QBU)  and  another  business  unit 
of  the  same  taxpayer  that  uses  mark-to- 
market  accounting  (the  marking  QBU).  If 
the  marking  QBU,  the  hedging  QBU, 
and  the  RTA  satisfy  certain 
requirements,  the  RTA  is  taken  into 
account  for  purposes  of  determining  the 
timing  of  income  allocated  by  the 
proposed  global  dealing  regulations  to 
the  separate  business  units  of  a 
taxpayer. 

The-proposed  amendments  to  the 
section  475  regulations  require  that  the 
marking  QBU  must  be  a  dealer  within 
the  meaning  of  proposed  §  1.482- 
8(a)(2)(iii)  and  that  its  income  must  be 
allocated  to  at  least  two  jurisdictions 
under  proposed  §  1.482-8  or  sourced  to 
at  least  two  jurisdictions  under 
proposed  §  1.863-3(h).  Additionally,  the 
RTA  qualifies  only  if  the  marking  QBU 
would  mark  its  side  of  the  RTA  to 
market  under  section  475  if  the 
transaction  were  with  an  unrelated  third 
party.  Thus,  if  the  marking  QBU  were  to 
identify  the  RTA  as  a  hedge  of  a 
position  that  is  not  subject  to  mark-to- 
market  accounting  (sudi  as  debt  issued 
by  the  marking  QBU),  the  RTA  would 
not  qualify.  The  IRS  requests  comments 
on  whether  the  marking  QBU  should 
ever  be  able  to  exempt  its  position  in  the 
RTA  from  mark-to-market  treatment  and 
account  for  its  position  in  the  RTA. 
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The  proposed  amendments  to  the 
section  475  regulations  are  intended  to 
address  situations  where  the  hedging 
QBU  transfers  responsibility  for  the 
management  of  risk  arising  from  a 
transaction  with  a  third  party. 
Accordingly,  the  proposed  regulations 
require  that  the  hedging  QBU's  position 
in  the  RTA  would  be  a  hedge  within  the 
meaning  of  §  1.1221-2(b)  if  the 
transaction  were  entered  into  with  an 
unrelated  entity.  The  IRS  solicits 
comments  on  whether  this  requirement 
is  broad  enough  to  address  the  business 
needs  of  entities  engaged  in  global 
dealing  and  nondealing  activities. 
Conunents  suggesting  that  the 
requirement  should  be  broadened  (e.g., 
to  include  risk  reduction  with  respect  to 
capital  assets)  should  address  how  such 
a  regime  could  be  coordinated  with 
other  relevant  rules  (e.g.,  the  straddle 
rules).  Additionally,  if  a  taxpayer 
suggests  changes  to  the  section  475  rules 
proposed  in  this  notice,  the  IRS  requests 
additional  comments  addressing 
whether  or  not  corresponding  changes 
should  be  made  to  §  1.1221-2(d). 

The  proposed  regulations  also  require 
that  the  RTA  be  recorded  on  the  books 
and  records  of  the  QBU  no  later  than  the 
timejthe  RTA  is  effective.  RTAs  that  are 
not  tunely  recorded  do  not  qualify 
under  the  proposed  regulations. 
Additionally,  the  RTA  must  be 
accounted  for  in  a  manner  that  is 
consistent  with  the  QBU's  usual 
accounting  practices. 

If  all  of  tne  requirements  of  the 
proposed  regulations  are  satisfied,  then 
for  purposes  of  determining  the  timing 
of  income,  expense,  gain,  or  loss 
allocated  to  a  QBU  under  the  global 
dealing  regulations,  the  marking  QBU 
and  the  hedging  QBU  accoimt  for  their 
respective  positions  in  the  RTA  as  if  the 
position  were  entered  into  with  an 
unrelated  third  party. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  impact  analysis  is  not 
required.  It  is  hereby  certified  that  these 
regulations  dp  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  upon  the  fact  that 
these  regulations  affect  entities  who 
participate  in  cross-border  global 
dealing  of  stocks  and  secimties.  These 
regulations  affect  the  source  of  income 
and  allocation  of  income,  deductions, 
credits,  and  allowances  among  such 
entities.  The  primary  participants  who 
engage  in  cross-border  global  dealing 
activities  are  large  regulated  conunercial 


banks  and  brokerage  firms,  and 
investment  banks.  Accordingly,  the  IRS 
does  not  believe  that  a  substantial 
number  of  small  entities  engage  in 
cross-border  global  dealing  activities 
covered  by  these  regulation.  Therefore, 
a  Regulatory  FlexibiUty  Analysis  imder 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  to  the  IRS  (a  signed  original  and 
eight  (8)  copies).  All  comments  will  be 
available  for  public  insf>ection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  July  9, 1998,  at  10  a.m.  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW,  Washington, 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  June  4, 1998,  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  by  Jime  18, 1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
effective  for  taxable  years  beginning 
after  the  date  final  regulations  are 
pubhshed  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Ginny  Chung  of  the 
Office  of  Associate  Oiief  Coimsel 
(International)  and  Richard  Hoge  of  the 
Office  of  Assistant  Chief  Counsel 
(Financial  Institutions  &  Products). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 


List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Propoeed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  •  •  • 

Section  1.475(g)-2  also  issued  under 
26  U.S.C.  475.  *  *  • 

Section  1.482-8  also  issued  imder  26 
U.S.C.  482.  *  *  • 

Section  1.863-3(h)  also  issued  under 

26  U.S.C.  863  and  26  U.S.C.  865(i).  • 

*  •  • 

Section  1.988-4(h)  also  issued  under 
26  U.S.C.  863  and  26  U.S.C.  988.  *   *   • 

Par.  2.  Section  1.475(g>-2  is  added  as 
follows: 

Sl.475(g>-2    Risk  transfer  agrMmants  in  a 
global  dMHng  operation. 

(a)  In  genera].  This  section  provides 
computational  rules  to  coordinate  the 
appUcation  of  section  475  and  §  1.446- 
4  with  rules  for  allocation  and  sourcing 
under  the  global  dealing  regulations.  If 
the  requirements  in  paragraph  (c)  of  this 
section  are  met,  a  risk  transfer 
agreement  (RTA)  (as  defined  in 
paragraph  (b)  of  this  section)  is 
accounted  for  under  the  rules  of 
paragraph  (d)  of  this  section. 

(b)  Definition  of  risk  transfer 
agreement.  For  purposes  of  this  section, 
a  risk  transfer  agreement  (RTA)  is  a 
transfer  of  risk  between  two  qualified 
business  units  (QBUs)  (as  defined  in 

§  1.989(a)-l(b))  of  the  same  taxpayer 
such  that — 

(1)  The  transfer  is  consistent  with  the 
business  practices  and  risk  management 
poUcies  of  each  QBU; 

(2)  The  transfer  is  evidenced  in  each 
QBU's  books  and  records; 

(3)  Each  QBU  records  the  RTA  on  its 
books  and  records  at  a  time  no  later  than 
the  time  the  RTA  is  effective;  and 

(4)  Except  to  the  extent  required  by 
paragraph  (b)(3)  of  this  section,  the 
entry  in  the  books  and  records  of  each 
QBU  is  consistent  with  that  QBU's 
normal  accoimting  practices. 

(c)  Requirements  for  application  of 
operational  rule — (1)  The  position  in  the 
RTA  of  one  QBU  (the  hedging  QBU) 
would  qualify  as  a  hedging  transaction 
(within  the  meaning  of  §  1.1221-2(b)) 
with  respect  to  that  QBU  if—  • 

(i)  The  RTA  were  a  transaction 
entered  into  with  an  unrelated  party; 
and 
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(ii)  For  purposes  of  determining 
whether  the  hedging  QBU's  position 
satisfies  the  risk  reduction  requirement 
in  §  1.1221-2(b).  the  only  risks  taken 
into  account  are  the  risks  of  the  hedging 
QBU  (that  is,  the  risks  that  would  be 
taken  into  accoimt  if  the  hedging  QBU 
were  a  separate  corporation  that  had 
made  a  separate-entity  election  under 
§l.l22l-2(d)(2)); 

(2)  The  other  QBU  (the  marking  QBU) 
is  a  regular  dealer  in  seciuities  (within 
the  meaning  of  §  1.482-8(a)(2)(iii)); 

(3)  The  marking  QBU  would  mark  to 
market  its  position  in  the  RTA  under 
section  475  if  the  RTA  were  a 
transaction  entered  into  with  an 
unrelated  party;  and 

(4)  Income  of  the  marking  QBU  is 
subject  to  allocation  imder  §  1.482-8  to 
two  or  more  jurisdictions  or  is  sourced 
imder  §  1. 863-3  (h)  to  two  or  more 
jurisdictions. 

(d)  Operational  rule.  If  the 
requirements  in  paragraph  (c)  of  this 
section  are  met,  each  QBU  that  is  a  party 
to  a  RTA  (as  defined  in  paragraph  (b)  of 
this  section)  takes  its  position  in  the 
RTA  into  account  as  if  that  QBU  had 
entered  into  the  RTA  with  an  unrelated 
party.  Thus,  the  marking  QBU  marks  its 
position  to  maricet,  and  the  hedging 
QBU  accovmts  for  its  position  under 
§  1.446-4.  Because  this  section  only 
effects  coordination  with  the  allocation 
and  sourcing  rules,  it  does  not  afi^ect 
factors  such  as  the  determination  of  the 
amount  of  interest  expense  that  is 
incurred  by  either  QBU  and  that  is 
subject  to  allocation  and  apportionment 
under  section  864(e)  or  882(c). 

Par.  3.  Section  1.482-0  is  amended  as 
follows: 

1.  The  introductory  text  is  revised. 

2.  The  section  heading  and  entries  for 
§  1.482-8  are  redesignated  as  the  section 
heading  and  entries  for  §  1.482-9. 

3.  A  new  section  heading  and  entries 
for  §  1.482-8  are  added. 

The  addition  and  revision  read  as 
follows: 

S1.482-0    OuWne  of  regulation*  under 
•action  482. 

This  section  contains  major  captions 
for  S§  1.482-1  through  1.482-9. 

§  1 .  482-8    Allocation  of  income  earned  in  a 
global  dealing  operation. 

(a)  General  requirements  and  definitions. 

(1)  In  general. 

(2)  Definitions. 

(i)  Global  dealing  operation, 
(ii)  Participant. 

(iii)  Regular  dealer  in  securities. 
(iv)  Security. 

(3)  Factors  for  determining  comparability 
for  a  global  dealing  operation. 

(i)  Functional  analysis. 


(ii)  Ck)ntractual  terms. 

(iii)  Risk. 

(iv)  Economic  conditions. 

(4)  Arm's  length  range, 
(i)  General  rule. 

(ii)  Reliability. 

(iii)  Authority  to  make  adjustments. 

(5)  Exanq)les. 

(b)  Comparable  uncontrolled  financial 

transaction  method. 

(1)  General  rule. 

(2)  Comparability  and  reliability, 
(i)  In  general. 

(ii)  Adjustments  for  differences  between 

controlled  and  uncontrolled 

transactions, 
(iii)  Data  and  assumptions. 

(3)  Indirect  evidence  of  the  price  of  a 
comparable  uncontrolled  financial 
transaction. 

(i)  In  general. 

(ii)  Public  exchanges  or  quotation  media, 
(iii)  Limitation  on  use  of  public  exchanges 
or  quotation  media. 

(4)  Arm's  length  range. 

(5)  Examples. 

(c)  Gross  margin  method. 

(1)  General  rule. 

(2)  Determination  of  an  arm's  length  price, 
(i)  In  general. 

(ii)  Applicable  resale  price, 
(iii)  Appropriate  gross  profit. 

(3)  Comparability, 
(i)  In  geaeral. 

(ii)  Adjustments  for  differences  between 

controlled  and  uncontrolled 

transactions, 
(iii)  Reliability, 
(iv)  Data  and  assimiptions. 
(a)  In  general. 
(B)  Consistency  in  accounting. 

(4)  Arm's  length  range. 

(5)  Example. 

(d)  Gross  marlcup  method. 

(1)  Genaral  rule. 

(2)  Determination  of  an  arm's  length  price, 
(i)  In  general. 

(ii)  Appropriate  gross  profit. 

(3)  Conqiarability  and  reliability, 
(i)  In  general. 

(ii)  Adjustments  for  differences  between 

controlled  and  uncontrolled 

transactions, 
(iii)  Reliability, 
(iv)  Data  and  assumptions. 

(A)  In  ^neral. 

(B)  Consistency  in  accounting. 

(4)  Arm's  lengUi  range. 

(e)  Profit  split  method. 

(1)  General  rule. 

(2)  Appropriate  share  of  profit  and  loss, 
(i)  In  general. 

(ii)  Adjustment  of  fectors  to  measiire 
contribution  clearly. 

(3)  Definitions. 

(4)  Application. 

(5)  Total  profit  split, 
(i)  In  general. 

(ii)  Comparability. 

(iii)  Reliability. 

(iv)  Data  and  assumptions. 

(A)  In  general. 

(B)  Consistency  in  accounting. 

(6)  Residual  profit  split, 
(i)  In  general. 

(ii)  Allocate  income  to  routine 
contributions. 


(iii)  Allocate  residual  profit. 

(iv)  Comparability. 

(v)  Reliabilinr. 

(vi)  Data  and  assumptions. 

(A)  General  rule. 

(B)  Consistency  in  accounting. 

(7)  Arm's  length  range. 

(8)  Examples. 

(f)  Unspecified  methods. 

ig)  Source  rule  for  qualified  business  units. 

Par.  4.  Section  1.482-1  is  amended  as 
follows: 

1.  In  paragraph  (a)(1),  remove  the  last 
sentence  and  add  two  new  sentences  in 
its  place. 

2.  Revise  paragraph  (b)(2)(i). 

3.  In  paragraph  (c)(1),  revise  the  last 
sentence. 

4.  In  para^ph  (d)(3)(v),  revise  the 

last  sentence. 

5.  In  para^ph  (i),  revise  the 
introductory  text. 

The  additions  and  revisions  read  as 
follows: 

§1.482-1    ANoeation  of  Income  and 
dedueticne  aawng  taxpayer*. 

(a)  In  genarol— (1)  Purpose  and  scope. 

*  *  *  Section  1.482-8  elaborates  on  the 
rules  that  apply  to  controlled  entities 
engaged  in  a  global  securities  dealing 
operation.  Finally,  §  1.482-9  provides 
examples  ilUistrating  the  application  of 
the  best  method  rule. 

(b)*  *  • 

(2)*  •  • 

(i)  Methods.  Sections  1.482-2  through 
1.482-6  and  §  1.482-8  provide  specific 
methods  to  be  used  to  evaluate  whether 
transactions  between  or  among  members 
of  the  controlled  group  satisfy  the  arm's 
length  standard,  and  if  they  do  not,  to 
determine  the  arm's  length  result. 

(c)  Best  method  rule — (1)  In  general. 

*  *  *  See  §1.482-9  for  examples  of  the 
application  of  the  best  method  rule. 

(d)*  * 

(3)*  * 

(v)  Property  or  services.  *  •  •  For 
gtiidance  conceming  the  specific 
comparability  considerations  applicable 
to  transfers  of  tangible  and  intangible 
property,  see  §§  1.482-3  through  1.482- 
6  and  §  1.482-8;  see  also  §  1.482-3(f), 
dealing  with  the  coordination  of  the 
intangible  and  tangible  property  rules. 

*  •       *       •       • 

(i)  Definitions.  The  definitions  set 
forth  in  paragraphs  (i)(l}  through  (10)  of 
this  section  apply  to  §§  1.482-1  through 
1.482-8. 

*  •        •        •        • 

Par.  5.  Section  1.482-2  is  amended  as 
follows: 

1.  In  paragraph  (a)(3)(iv),  revise  the 
first  sentence. 

2.  Revise  paragraph  (d). 
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The  revisions  read  as  follows: 

f1.482-2    Detarmlnatlon  of  taxable  Income 
in  apeclfic  aituatlona. 

(a)  *  *  • 

(3)*  *  • 

(iv)  Fourth,  section  482  and 
paragraphs  (b)  through  (d)  of  this 
section  and  §§  1.482-3  through  1.482-8, 
if  applicable,  may  be  applied  by  the 
district  director  to  make  any  appropriate 
allocations,  other  than  an  interest  rate 
adjustment,  to  reflect  an  arm's  length 
transaction  based  upon  the  principal 
amount  of  the  loan  or  advance  and  the 
interest  rate  as  adjusted  under 
paragraph  (a)(3)(i),  (ii),  or  (iii)  of  this 
section.  *  *  * 
***** 

(d)  Transfer  of  property.  Ferrules 
governing  allocations  under  section  482 
to  reflect  an  arm's  length  consideration 
for  controlled  transactions  involving  the 
transfer  of  property,  see  §§  1.482-3 
through  1.482-6  uid  §  1.482-8. 

§1.482-8    [Redesignated  as  Sl.482-«] 

Par.  6.  Section  1.482-8  is 
rt»designated  as  §  1.482-9  and  a  new 
§  1.482-8  is  added  to  read  as  follows: 

S  1.482-8    Allocation  of  Income  — msd  in  a 
global  securities  desling  operation. 

(a)  General  requirements  and 
definitions — (1)  In  general.  Where  two 
or  more  controlled  taxpayers  are 
participants  in  a  global  dealing 
operation,  the  allocation  of  income, 
gains,  losses,  deductions,  credits  and 
allowances  (referred  to  herein  as  income 
and  deductions)  from  the  global  dealing 
operation  is  determined  under  this 
section.  The  arm's  length  allocation  of 
income  and  deductions  related  to  a 
global  dealing  operation  must  be 
determined  under  one  of  the  methods 
hsted  in  paragraphs  (b)  through  (f)  of 
this  section.  Each  of  the  methods  must 
be  appUed  in  accordance  with  all  of  the 
provisions  of  §  1.482-1,  including  the 
best  method  rule  of  §  1.482-l(c),  the 
comparability  analysis  of  §  1.482-l(d), 
and  the  arm's  length  range  of  §  1.482- 
l(e],  as  those  sections  are  supplemented 
or  modified  in  paragraphs  (a)(3)  and 
(a)(4)  of  this  section.  The  available 
methods  are — 

(i)  The  comparable  uncontrolled 
financial  transaction  method,  described 
in  panffiraph  (b)  of  this  section; 

(li)  lae  gross  margin  method, 
described  in  paragraph  (c)  of  this 
section; 

(iii)  "rhe  gross  markup  method, 
described  in  paragraph  (d)  of  this 
section; 

(iv)  "The  profit  spUt  method,  described 
in  oaragraph  (e)  of  this  section;  and 

(v)  Unspecified  methods,  described  in 
paragraph  (f)  of  this  section. 


(2)  Definitions— ii)  Global  dealing 
operation.  A  global  dealing  operation 
consists  of  the  execution  of  customer 
transactions,  including  marketing,  sales, 
pricing  and  risk  management  activities, 
in  a  particular  financial  product  or  line 
of  financial  products,  in  multiple  tax 
jurisdictions  and/or  througii  multiple 
participants,  as  defined  in  paragraph 
(a)(2)(ii)  of  this  section.  The  taking  of 
proprietary  positions  is  not  included 
within  the  definition  of  a  global  dealing 
operation  unless  the  proprietary 
positions  are  entered  into  by  a  regular 
dealer  in  securities  in  its  capacity  as 
such  a  dealer  under  paragraph  (a)(2)(iii) 
of  this  section.  Lending  activities  are  not 
included  within  the  definition  of  a 
global  dealing  operation.  Therefore, 
income  earned  from  such  lending 
activities  or  from  securities  held  for 
investment  is  not  income  bom  a  global 
.dealing  operation  and  is  not  governed 
by  this  section.  A  global  dealing 
operation  may  consist  of  several 
different  business  activities  engaged  in 
by  participants.  Whether  a  separate 
business  activity  is  a  global  dealing 
operation  shall  be  determined  with 
respect  to  each  type  of  financial  product 
entered  on  the  taxpayer's  books  and 
records. 

(ii)  Participant — (A)  A  participant  is  a 
controlled  taxpayer,  as  defined  in 
§1.482-l(i)(5),thatis— 

(2)  A  regular  dealer  in  seciuities  as 
defined  in  paragraph  (a)(2)(iii)  of  this 
section;  or 

(2)  A  member  of  a  group  of  controlled 
taxpayers  which  includes  a  regular 
dealer  in  securities,  but  only  if  that 
member  conducts  one  or  more  activities 
related  to  the  activities  of  such  dealer. 

(B)  For  purposes  of  paragraph 
(a)(2)(ii)(A)(2)  of  this  section,  such 
related  activities  are  marketing,  sales, 
pricing,  risk  management  or  brokering 
activities.  Such  related  activities  do  not 
include  credit  analysis,  accounting 
services,  back  office  services,  general 
supervision  and  control  over  the 
poUcies  of  the  controlled  taxpayer,  or 
the  provision  of  a  guarantee  of  one  or 
more  transactions  entered  into  by  a 
regular  dealer  in  securities  or  other 
participant. 

(iii)  Regular  dealer  in  securities.  For 
purposes  of  this  section,  a  regular  dealer 
in  seciuities  is  a  taxpayer  that — 

(A)  Regularly  and  actively  offers  to, 
and  in  fact  does,  purchase  securities 
fit>m  and  sell  seciuities  to  customers 
who  are  not  controlled  taxpayers  in  the 
ordinary  course  of  a  trade  or  business: 
or 

(B)  Regularly  and  actively  offers  to, 
and  in  fact  does,  enter  into,  assume, 
oCEset,  assign  or  otherwise  terminate 
positions  in  securities  with  customers 


who  are  not  controlled  entities  in  the 
ordinary  coiu*se  of  a  trade  or  business. 

(iv)  Security.  For  purposes  of  this 
section,  a  security  is  a  security  as 
defined  in  section  475(c)(2)  or  foreign 
ciurency. 

(3)  Factors  for  determining 
comparability  for  a  global  dealing 
operation.  The  comparabiUty  factors  set 
out  in  this  paragraph  (a)(3)  must  be 
applied  in  place  of  the  comparability 
factors  described  in  §  1.482-1  (d)(3)  for 
purposes  of  evaluating  a  global  dealing 
operation. 

(i)  Functional  analysis.  In  lieu  of  the 
hst  set  forth  in  §  1.482-l(d)(3)(i)(A) 
through  (H),  functions  that  may  need  to 
be  accoiuited  for  in  determining  the 
comparability  of  two  transactions  are — 

(A)  Product  research  and 
development; 

(B)  Marketing; 

(C)  Pricing: 

(D)  Brokering;  and 

(E)  Risk  management. 

(ii)  Contractual  terms.  In  addition  to 
the  terms  set  forth  in  §  1.482- 
l(d)(3)(ii)(A),  and  subject  to  §  1.482- 
l(d)(3)(ii)(B),  significant  contractual 
terms  for  financial  products  transactions 
include — 

(A)  Sales  or  purchase  volume; 

(B)  Rights  to  modify  or  transfer  the 
contract; 

(C)  Contingencies  to  which  the 
contract  is  subject  or  that  are  embedded 
in  the  contract; 

(D)  Length  of  the  contract; 

(E)  Settlement  date; 

(F)  Place  of  settlement  (or  delivery); 

(G)  Notional  principal  amount: 
(H)  Sp>ecified  indices; 

(I)  The  currency  or  currencies  in 
which  the  contract  is  denominated; 

(J)  Choice  of  law  and  jurisdiction 
governing  the  contract  to  the  extent 
chosen  by  the  parties;  and 

(K)  Ehspute  resolution,  including 
binding  arbitration. 

(iii)  Risk.  In  lieu  of  the  Ust  set  forth 
in  §  1.482-l(d)(3).  significant  risks  that 
could  afliect  the  prices  or  profitabiUty 
include — 

(A)  Market  risks,  including  the 
volatility  of  the  price  of  the  underlying 
property; 

(B)  Liquidity  risks,  including  the  fact 
that  the  property  (or  the  hedges  of  the 
property)  trades  in  a  thinly  traded 
market; 

(C)  Hedging  risks; 

P)  Creditworthiness  of  the 
counterparty;  and 

(E)  Coimtry  and  transfer  risk. 

(iv)  Economic  conditions.  In  lieu  of 
the  Ust  set  forth  in  §  1.482-l(d)(3)(iv) 
(A)  through  (H),  significant  economic 
conditions  that  could  affect  the  prices  or 
profitabiUty  include 
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(A)  The  similarity  of  geographic 
markets; 

(B)  The  relative  size  and 
sophistication  of  the  markets; 

(C)  The  alternatives  reasonably 
available  to  the  buyer  and  seller: 

(D)  The  volatility  of  the  market;  and 

(E)  The  time  the  particular  transaction 
is  entered  into. 

(4)  Arm's  length  range — (i)  General 
rule.  Except  as  modified  in  this 
paragraph  (a)(4),  §  1.482-l(e)  will  apply 
to  determine  the  arm's  length  range  of 
transactions  entered  into  by  a  global 
dealing  operation  as  defined  in 
paragraph  (a)(2)(i)  of  this  section.  In 
determining  the  arm's  length  range, 
whether  the  participant  is  a  buyer  or 
seller  is  a  relevant  factor. 

(ii)  Reliability.  In  determining  the 
reliability  of  an  arm's  length  range,  it  is 
necessary  to  consider  the  fact  that  the 
market  for  financial  products  is  highly 
volatile  and  participants  in  a  global 
dealing  operation  frequently  earn  only 
thin  profit  margins.  The  reliability  of 
using  a  statistical  range  in  establishing 
a  comparable  price  of  a  financial 
product  in  a  global  dealing  operation  is 
based  on  facts  and  circiunstances.  In  a 
global  dealing  operation,  close 
proximity  in  time  between  a  controlled 
transaction  and  an  uncontrolled 
transaction  may  be  a  relevant  factor  in 
determining  the  reliability  of  the  * 
uncontrolled  transaction  as  a  measure  of 
the  arm's  length  price.  The  relevant  time 
period  will  depend  on  the  price 
volatility  of  the  particular  product. 

(iii)  Authority  to  make  adjustments. 
The  district  director  may, 
notwithstanding  §  1.482-l(e)(l),  adjust  a 
taxpayer's  results  under  a  method 
applied  on  a  transaction  by  transaction 
basis  if  a  valid  statistical  analysis 
demonstrates  that  the  taxpayer's 
controlled  prices,  when  analyzed  on  an 
aggregate  basis,  provide  results  that  are 
not  arm's  length.  See  §  1.482-l(f)(2)(iv). 
This  may  occiir,  for  example,  when 
there  is  a  pattern  of  prices  in  controlled 
transactions  that  are  higher  or  lower 
than  the  prices  of  comparable 
uncontrolled  transactions. 

(5)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (a). 

Example  1.  Identification  of  participants. 
(i)  B  is  a  foreign  bank  that  acts  as  a  market 
maker  in  foreign  currency  in  country  X,  the 
country  of  which  it  is  a  resident.  C,  a  country 


Y  resident  corporation,  D,  a  coimtry  Z 
resident  corporation,  and  USFX,  a  U.S. 
resident  corporation  are  all  members  of  a 
controlled  group  of  taxpayers  with  B,  and 
each  acts  as  a  market  maker  in  foreign 
currency.  In  addition  to  market-making 
activities  conducted  in  their  respective 
countries,  C,  D,  and  USFX  each  employ 
marketers  and  traders,  who  also  perform  risk 
management  with  respect  to  their  foreign 
currency  operations.  In  a  typical  business 
day,  B,  C,  D,  and  USFX  each  enter  into 
several  hundred  spot  and  forward  contracts 
to  purchase  and  sell  Deutsche  marks  (DM) 
with  unrelated  third  parties  on  the  interbank 
market.  In  the  ordinary  course  of  business,  B, 
C,  D,  and  USFX  also  enter  into  contracts  to 
purchase  and  sell  DM  with  each  other. 

(ii)  Under  S  1.482-8(a)(2)(iii),  B,  C,  D,  and 
USFX  are  each  regular  dealers  in  securities 
because  they  each  regularly  and  actively  offer 
to,  and  in  fact  do,  purchase  and  sell 
currencies  to  customers- who  are  not 
controlled  taxpayers,  in  the  ordinary  course 
of  their  trade  or  business.  Consequently,  each 
controlled  taxpayer  is  also  a  participant. 
Together,  B,  C,  D,  and  USFX  conduct  a  global 
dealing  operation  within  the  meaning  of 
§  1.482-6(a)(2)(i)  because  they  execute 
customer  transactions  in  multiple  tax 
jurisdictions.  Accordingly,  the  controlled 
transactions  between  B,  C,  D,  and  USFX  are 
evaluated  under  the  rules  of  §  1.482-8. 

Example  2.  Identification  of  participants. 
(i)  The  facts  are  the  same  as  in  Example  1, 
except  that  USFX  is  the  only  member  of  the 
group  of  controlled  taxpayers  that  buys  from 
and  sells  fortign  currency  to  customers.  C 
performs  marketing  and  pricing  activities 
with  respect  to  the  controlled  group's  foreign 
currency  operation.  D  performs  accounting 
and  back  office  services  for  B,  C,  and  USFX, 
but  does  not  perform  any  marketing,  sales, 
pricing,  risk  management  or  brokering 
activities  with  respect  to  the  controlled 
group's  foreign  currency  operation.  B 
provides  guarantees  for  all  transactions 
entered  into  by  USFX. 

(ii)  Under  §  1.482-8(a)(2)(iii),  USFX  is  a 
regular  dealar  in  securities  and  therefore  is  a 
participant.  C  also  is  a  participant  because  it 
f)erforms  activities  related  to  USFX's  foreign 
currency  dealing  activities.  USFX's  and  C's 
controlled  transactions  relating  to  their  DM 
activities  are  evaluated  under  §  1.482-8.  D  is 
not  a  participant  in  a  global  dealing  operation 
t)ecause  its  accounting  and  back  office 
services  are  oot  related  activities  within  the 
meaning  of  §  1.482-8(a](2)(ii)(B).  B  also- is  not 
a  participant  in  a  global  dealing  operation 
because  its  guarantee  function  is  not  a  related 
activity  within  the  meaning  of  §  1.482- 
8(a)(2)(ii)(B).  Accordingly,  the  determination 
of  whether  transactions  between  B  and  D  and 
other  membars  of  the  controlled  group  are  at 
arm's  length  is  not  determined  under 
§1.482-8. 

Example  3.  Scope  of  a  global  dealing 
operation,  (i)  C,  a  U.S.  resident  commercial 


bank,  conducts  a  banking  business  in  the 
United  States  and  in  countries  X  and  Y 
through  foreign  branches.  C  regularly  and 
actively  offers  to,  and  in  fact  does,  purchase 
from  and  sell  foreign  currency  to  customers 
who  are  not  controlled  taxpayers  in  the 
ordinary  course  of  its  trade  or  business  in  the 
United  States  and  countries  X  and  Y.  In  all 
the  same  jurisdictions,  C  also  regularly  and 
actively  offers  to,  and  in  feet  does,  enter  into, 
assume,  offeet,  assign,  or  otherwise  terminate 
positions  in  interest  rate  and  cross-currency 
swaps  with  customers  who  are  not  controlled 
taxpayers.  In  addition,  C  regularly  makes 
loans  to  customers  through  its  U.S.  and 
foreign  branches.  C  regularly  sells  these  loans 
to  a  financial  institution  that  repackages  the 
loans  into  securities. 

(ii)  C  is  a  regular  dealer  in  securities  within 
the  meaning  of  i  1.482-6(a)(2)(ii)  because  it 
purchases  and  sells  foreign  currency  and 
enters  into  interest  rate  and  cross-currency 
swaps  with  customers.  Because  C  conducts 
these  activities  through  U.S.  and  foreign 
blanches,  these  activities  constitute  a  global 
dealing  operation  within  the  meaning  of 
§  1.482-d(a)(2)(i).  The  income,  expense,  gain 
or  loss  from  C's  global  dealing  operation  is 
sourced  under  §§  1.863-3(h)  and  1.988-4(h). 
Under  §  1.482-a(a)(2)(i),  C's  lending 
activities  are  not,  however,  part  of  a  glotMil 
dealing  operation. 

Example  4.  Dksimilar  products.  The  facts 
are  the  same  as  In  Example  1,  but  B,  C,  D, 
and  USFX  also  act  as  a  market  maker  in 
Malaysian  ringgit-U.S.  dollar  cross-currency 
options  in  the  United  States  and  countries  X, 
Y,  and  Z.  The  ringgit  is  not  widely  traded 
throughout  the  world  and  is  considered  a 
thinly  traded  currency.  The  functional 
analysis  required  by  §  1.482-8(a)(3)(i)  shows 
that  the  development,  marketing,  pricing, 
and  risk  management  of  ringgit-U.S.  dollar 
cross-currency  option  contracts  are  different 
than  that  of  other  foreign  ciurency  contracts, 
including  option  contracts.  Moreover,  the 
contractual  terms,  risks,  and  economic 
conditions  of  ringgit-U.S.  dollar  cross- 
ciurency  option  contracts  differ  considerably 
from  that  of  other  foreign  currency  contracts, 
including  option  contracts.  See  $  1.482- 
8(a)(3)(ii)  tluough  (iv).  Accordingly,  the 
ringgit-U.S.  dollar  cross-currency  option 
contracts  are  not  comparable  to  contracts  in 
other  foreign  currencies. 

Example  S.  Relevant  time  period,  (i)  USFX 
is  a  U.S.  resident  corporation  that  is  a  regular 
dealer  in  sectuities  acting  as  a  market  maker 
in  foreign  currency  by  buying  from  and 
selling  currencies  to  customers.  C  performs 
marketing  and  pricing  activities  with  respect 
to  USFX's  foreign  currency  operation. 
Trading  in  Deutsche  marks  (DM)  is 
conducted  between  10:00  a.m.  and  10:30  a.m. 
and  between  10:45  a.m.  and  11:00  a.m.  under 
the  following  circimistances. 


10:00  a.m 1.827DM:  $1 

10:04  a.m 1.827DM:  SI 

10K)6  a.m 1.826DM:  $1 

10:08  a.m „ 1.825DM:  $1 

10:10  a.m 1.827DM:  $1 

10:12  a.m 1.824DM:  $1 

10:15  a.m 1.825DM:  $1 


Uncontrolled  Transaction. 
Controlled  Transaction. 
Uncontrolled  Transaction. 
Uncontrolled  Transaction. 
Controlled  Transaction. 
Uncontrolled  Transaction. 
Uncontrolled  Transaction. 
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10:18  ajn.  1.826DM:  $1 

10:20  a.m 1.824DM:  $1 

10:23  a.m 1.825DM:  $1 

10:25  a.m 1.825DM:  $1 

10:27  a.m 1.827DM:  SI 

10:30  a.m 1.824DM:  SI 

10:45  a.in 1.8220M:  $1 

10:50  a.m 1.821DM:  SI 

10:55  a.m „ 1.822DM:  SI 

11:00  a.m > 1.819DM:  SI 


Controlled  Transaction. 
Uncontrolled  Transaction. 
Uncontrolled  Transaction. 
Uncontrolled  Transaction. 
Controlled  Transaction. 
Uncontrolled  Transaction. 
Uncontrolled  Transaction. 
Uncontrolled  Transaction. 
Uncontrolled  Transaction. 
Uncontrolled  Transaction. 


(ii)  USFX  and  C  are  participants  in  a  global 
dmling  operation  under  §  1.482-8(a)(2)(i). 
Therefrae,  USFX  detennines  its  arm's  length 
price  for  its  controlled  DM  contracts  under 
S  1.482-«(a)(4).  Under  $  1.482-8(aX4),  the 
relevant  arm's  length  range  for  setting  the 
prices  of  USFX's  controlled  DM  transactions 
occurs  between  10:00  a.m.  and  10:30  ajn. 
Because  USFX  has  no  controlled  transactions 
between  10:45  a.m.  and  11:00  a.m.,  and  the 
price  movement  during  this  later  time  period 
continued  to  decrease,  the  10:45  a.m.  to  11:00 
a.m.  time  period  is  not  part  of  the  relevant 
arm's  length  range  for  pricing  USFX's 
controlled  transactions. 

(b)  Comparable  uncontrolled  financial 
transaction  method— 

(1)  General  rule.  The  comparable 
uncontrolled  financial  transaction 
(CUFT)  method  evaluates  whether  the 
amount  charged  in  a  controlled 
financial  transaction  is  arm's  length  by 
reference  to  the  amount  charged  in  a 
comparable  imcontrolled  financial 
transaction. 

(2)  Comparability  and  reliability— {i] 
In  general.  The  provisions  of  §  1.482- 
1(d),  as  modified  by  paragraph  (a)(3)  of 
this  section,  apply  in  determining 
whether  a  controlled  financial 
transaction  is  comparable  to  a  particular 
uncontrolled  financial  transaction.  All 
of  the  relevant  factors  in  paragraph 
(a)(3)  of  this  section  must  be  considered 
in  determining  the  comparability  of  the 
two  financial  transactions. 
Comparability  imder  this  method 
depends  on  close  similarity  with  respect 
to  these  factors,  or  adjustments  to 
account  for  any  differences. 
Accordingly,  unless  the  controlled 
taxpayer  can  demonstrate  that  the    - 
relevant  aspects  of  the  controlled  and 
imcontrolled  financial  transactions  are 
comparable,  the  reliability  of  the  results 
as  a  measiue  of  an  arm's  length  price  is 
substantially  reduced. 

(ii)  Adjustments  for  differences 
between  controlled  and  uncontrolled 
transactions.  If  there  are  differences 
between  controlled  and  imcontrolled 
transactions  that  would  affect  price, 
adjustments  should  be  made  to  the  price 
of  the  uncontrolled  transaction 
according  to  the  comparability 
provisions  of  §  1.482-l(d)(2)  and 
para^^h  (a)(3)  of  this  section. 

(iii)  Data  and  assumptions.  The 
reliability  of  the  results  derived  fix)m  the 


CUFT  method  is  afiiBCted  by  the 
completeness  and  accuracy  of  the  data 
used  and  the  reliability  of  the 
assumptions  made  to  apply  the  method. 
See  §  1. 482-1  (c)(2)(ii).  In  the  case  of  a 
global  dealing  operation  in  which  the 
CUFT  is  set  through  the  use  of  indirect 
evidence,  participants  generally  must 
estabUsh  data  from  a  public  exchange  or 
quotation  media  contemporaneously  to 
the  time  of  the  transaction,  retain 
records  of  such  data,  and  upon  request 
furnish  to  the  district  director  any 
pricing  model  used  to  estabUsh  indirect 
evidence  of  a  CUFT,  in  order  for  this 
method  to  be  a  reliable  means  of 
evaluating  the  arm's  length  nature  of  the 
controlled  transactions. 

(3)  Indirect  evidence  of  the  price  of  a 
comparable  uncontrolled  financial 
transaction — (i)  In  general.  The  price  of 
a  CUFT  may  be  derived  from  data  from 
public  exchanges  or  quotation  media  if 
the  following  requirements  are  met — 

(A)  The  data  is  widely  and  routinely 
used  in  the  ordinary  course  of  business 
in  the  industry  to  negotiate  prices  for 
uncontrolled  sales; 

(B)  The  data  derived  from  pubUc 
exchanges  or  quotation  media  is  used  to 
set  prices  in  the  controlled  transaction 
in  the  same  way  it  is  used  for 
uncontrolled  transactions  of  the 
taxpayer,  or  the  same  way  it  is  used  by 
uncontrolled  taxpayers;  and 

(C)  The  amount  charged  in  the 
controlled  transaction  is  adjusted  to 
reflect  differences  in  quantity, 
contractual  terms,  counterparties,  and 
other  factors  that  affect  the  price  to 
which  uncontrolled  taxpayers  would 
agree. 

(ii)  Public  exchanges  or  quotation 
media.  For  purposes  of  paragraph 
(b)(3)(i)  of  this  section,  an  established 
financial  market,  as  defined  in 
§  l.l092(d)-l(b),  qualifies  as  a  public 
exchange  or  a  quotation  media. 

(iii)  Limitation  on  use  of  data  from 
public  exchanges  or  quotation  media. 
Use  of  data  from  public  exchanges  or 
quotation  media  is  not  appropriate 
under  extraordinary  market  conditions. 
For  example,  under  circumstances 
where  the  trading  or  transfer  of  a 
particular  coimtry's  currency  has  been 
suspended  or  blocked  by  another 
country,  causing  significant  instability 


in  the  prices  of  foreign  currency 
contracts  in  the  suspended  or  blocked 
currency,  the  prices  listed  on  a 
quotation  medium  may  not  reflect  a 
reliable  measure  of  an  arm's  length 
result.  * 

(4)  AiTn's  length  range.  See  §  1.482- 
1(e)(2)  and  paragraph  (a)(4)  of  this 
section  for  the  determination  of  an  arm's 
length  range. 

(5)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (b). 

Example  1.  Comparable  uncontnAled 
financial  transactions,  (i)  B  is  a  foreign  bank 
resident  in  country  X  that  acts  as  a  market 
maker  in  foreign  currency  in  country  X.  C,  a 
country  Y  resident  corporation,  D.  a  country 
Z  resident  corporation,  and  USFX.  a  U.S. 
resident  corporation  are  all  members  of  a 
controlled  group  of  taxpayers  with  B,  and 
each  acts  as  a  market  maker  in  foreign 
currency.  In  addition  to  market  marking 
activities  conducted  in  their  respective 
countries,  C,  D,  and  USFX  each  employ 
marketers  and  traders,  who  also  perform  risk 
management  with  respect  to  their  foreign 
currency  operations.  In  a  typical  business 
day,  B.  C,  D.  and  USFX  each  enter  into 
several  hundred  spot  and  forward  contracts 
to  purchase  and  sell  Deutsche  marks  (DM) 
with  unrelated  third  parties  on  the  interbank 
market.  In  the  ordinary  course  of  business,  B. 
C,  D,  and  USFX  also  each  enter  into  contracts 
to  purchase  and  sell  DM  with  each  other.  On 
a  typical  day,  no  more  than  10%  of  USFX's 
DM  trades  are  with  controlled  taxpayers. 
USFX's  DM-denominated  spot  and  forward 
contracts  do  not  vary  in  their  terms,  except 
as  to  the  volume  of  DM  purchased  or  sold. 
The  differences  in  volume  of  DM  purchased 
and  sold  by  USFX  do  not  affect  the  pricing 
of  the  DM.  USFX  maintains 
contemporaneous  records  of  its  trades, 
accounted  for  by  type  of  trade  and 
counterparty.  The  daily  volume  of  USFX's 
DM-denominated  spot  and  forward  contracts 
consistently  provides  USFX  with  third  party 
transactions  that  are  contemporaneous  with 
the  transactions  between  controlled 
taxpayers. 

(ii)  Under  §  1.482-8(a)(2)(iii),  B.  C.  D.  and 
USFX  each  are  regular  dealers  in  securities 
because  they  each  regularly  and  actively  oQet 
to,  and  in  fact  do,  purchase  and  sell 
currencies  to  customers  who  are  not 
controlled  taxpayers,  in  the  ordinary  course 
of  their  trade  or  business.  ConsequenUy,  each 
controlled  taxpayer  is  also  a  participant 
Together.  B,  C,  D,  and  USFX  conduct  a  global 
dealing  ofieration  within  the  meaning  of 
§  1.482-8(a)(2)(i]  because  they  execute 
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customer  transactions  in  multiple  tax 
jurisdictions.  To  determine  the  comparability 
of  USFX's  controlled  and  uncontrolled  DM- 
denominated  spot  and  forward  transactions, 
the  factors  in  §  1.482-8(a)(3)  must  be 
considered.  USFX  gerfbrms  the  same 
functions  with  respect  to  controlled  and 
uncontrolled  DM-denominated  spot  and 
{(»ward  transactions.  See  §  1.482-6(a)(3)(i). 
In  evaluating  the  contractual  terms  under 
§1.482-€(a)(3)(ii).  it  is  determined  that  the 
volume  of  DM  transactions  varies,  but  these 
variances  do  not  affect  the  pricing  of  USFX's 
uncontrolled  DM  transactions.  Taking  into 
account  the  risk  fectors  of  §  1.482-8(a)(3)(iii), 
USFX's  risk  associated  with  both  the 
controlled  and  uncontrolled  DM  transactions 
does  not  vary  in  any  material  respect.  In 
applying  the  significant  foctors  for  evaluating 
the  economic  conditions  under  §  1.482- 
8(a)(3l(iv),  USFX  has  sufficient  third  party 
DM  transactions  to  establish  comparable 
economic  conditions  for  evaluating  an  arm's 
length  price.  Accordingly,  USFX's 
uncontrolled  transactions  are  comparable  to 
its  controlled  transactions  in  DM  spot  and 
forward  contracts. 

Example  2.  Lack  of  comparable 
uncontrolled  financial  transactions.  The  bets 
are  the  same  as  in  Example  1,  except  that 
USFX  trades  Italian  lira  (lira)  instead  of  DM. 
USFX  enters  into  few  uncontrolled  and 
contiDlled  lira-denominated  forward 
contracts  each  day.  The  daily  volume  of 
USFX's  lira  forwsti  purchases  and  sales  does 
not  provide  USFX  with  sufficient  third  party 
transactions  to  establish  that  uncontrolled 
transactions  are  sufficiently 
contemporaneous  with  controlled 
transactions  to  be  comparable  within  the 
meaning  of  §  1.482-8(a)(3).  In  applying  the 
comparability  factors  of  §  1.482-8(a](3).  and 
of  paragraph  (a)(3)(iv)  of  this  section  in 
particular,  USFX's  controlled  and 
uncontrolled  lira  forward  purchases  and 
sales  are  not  entered  into  under  comparable 
economic  conditions.  Accordingly,  USFX's 
uncontrolled  transactions  in  lira  forward 
contracts  are  not  comparable  to  its  controlled 
lira  forward  transactions. 

Example  3.  Indirect  evidence  of  the  price 
of  a  comparable  uncontrolled  financial 
transaction,  (i)  The  facts  are  the  same  as  in 
Example  2,  except  that  USFX  uses  a 
computer  quotation  system  (CQS)  that  is  an 
interdealer  market,  as  described  in 
§  1.1092(dM  (b)(2),  to  set  its  price  on  lira 
forward  contracts  with  controlled  and 
uncontrolled  taxpayers.  Other  financial 
institutions  also  use  CQS  to  set  their  prices 
on  lira  forward  contracts.  CQS  is  an 
established  financial  market  within  the 
meaning  of  §  1.1092(d)-l(b). 

(ii)  Because  CQS  is  an  established  financial 
market,  it  is  a  public  exchange  or  quotation 
media  within  the  meaning  of  §  1.482- 
8(b)(3)(i).  Because  other  flnancial  institutions 
use  prices  from  CQS  in  the  same  manner  as 
USFX,  prices  derived  from  CQS  are  deemed 
to  be  widely  and  routinely  used  in  the 
ordinary  course  of  business  in  the  industry 
to  negotiate  prices  for  uncontrolled  sales.  See 
§1.482-8(b)(3)(i)(A)  and  (B).  If  USFX  adjusts 
the  price  quoted  by  CQS  under  the  criteria 
specified  in  §  1.482-8(b](2)(ii](A](3).  the 
controlled  price  derived  by  USFX  from  CQS 


qualifies  as  indirect  evidence  of  the  price  of 
a  comparable  uncontrolled  financial 
transaction. 

Example  4.  Indirect  evidence  of  the  price 
of  a  comparable  uncontrolled  financial 
transaction — internal  pricing  models,  (i)  T  is 
a  U.S.  resident  corporation  ^at  acts  as  a 
market  maker  in  U.S.  dollar-denominated 
notional  principal  contracts.  T's  marketers 
and  traders  work  together  to  sell  notional 
principal  contracts  (NPCs),  primarily  to  T's 
North  and  South  American  customers.  T 
typically  earns  4  basis  points  at  the  inception 
of  each  standard  3  year  U.S.  dollar- 
denominated  interest  rate  swap  that  is 
entered  into  with  an  unrelated,  financially 
sophisticated,  creditworthy  counterparty.  TS, 
T's  wholly  owned  U.K.  subsidiary,  also  acts 
as  a  market  maker  in  U.S.  dollar- 
denominated  NPCs,  employing  several 
traders  and  marketers  who  initiate  contracts 
primarily  with  Euroftean  customers.  On 
occasion,  for  various  business  reasons,  TS 
enters  into  a  US.  dollar-denominated  NPC 
with  T.  The  U.S.  dollar-denominated  NPCs 
that  T  enters  into  with  unrelated  parties  are 
comparable  in  all  material  respects  to  the 
transactions  that  T  enters  into  with  TS.  TS 
prices  all  transactions  with  T  using  the  same 
pricing  models  that  TS  uses  to  price 
transactions  with  third  parties.  The  pricing 
models  analyse  relevant  data,  such  as  interest 
rates  and  volatilities,  derived  imm  public 
exchanges.  TS  records  the  data  that  were 
used  to  determine  the  price  of  each 
transaction  at  the  time  the  transaction  was 
entered  into.  Because  the  price  produced  by 
the  pricing  models  is  a  mid-market  price,  TS 
adjusts  the  price  so  that  it  receives  the  same 
4  basis  point  spread  on  its  transaction  with 
T  that  it  would  earn  on  comparable 
transactions  with  comparable  counterparties 
during  the  same  relevant  time  period. 

(ii)  Under  §  1.482-8(a)(2),  T  and  TS  are 
participants  in  a  global  dealing  operation  that 
deals  in  U.S.  dollar-denominated  NPCs. 
Because  the  prices  produced  by  TS's  pricing 
model  are  derived  from  information  on 
public  exchanges  and  TS  uses  the  same 
pricing  model  to  set  prices  for  controlled  and 
uncontrolled  transactions,  the  requirements 
of  §  1.482-8(b){3)(i)(A)  and  (B)  are  met. 
Because  the  U.S.  dollar-denominated  NPCs 
that  T  enters  into  with  customers 
(uncontrolled  transactions)  are  comparable  to 
the  transactions  between  T  and  TS  within  the 
meaning  of  §  1.482-8(a)(3)  and  TS  earns  4 
basis  points  at  inception  of  its  uncontrolled 
transactions  that  are  comparable  to  its 
controlled  transactions,  TS  has  also  satisfied 
the  requirements  of  §  1.482-6(b)(3)(i)(C). 
Accordingly,  the  price  produced  by  TS's 
pricing  model  constitutes  indirect  evidence 
of  the  price  of  a  comparable  uncontrolled 
financial  transaction. 

(c)  Gross  margin  method — (1)  General 
rule.  The  gross  margin  method  evaluates 
whether  the  amount  allocated  to  a 
participant  in  a  global  dealing  operation 
is  arm's  length  by  reference  to  the  gross 
profit  margin  realized  on  the  sale  of 
Hnancial  products  in  comparable 
uncontrolled  transactions.  The  gross 
margin  method  may  be  used  to  establish 
an  arm's  length  price  for  a  transaction 


where  a  participant  resells  a  financial 
product  to  an  unrelated  party  that  the 
participant  purchased  from  a  related 
party.  The  gross  margin  method  may 
apply  to  transactions  Involving  the 
punjiase  and  resale  of  debt  and  equity 
instruments.  The  method  may  also  be 
used  to  evaluate  whether  a  participant 
has  received  an  arm's  length 
commission  for  its  activities  in  a  global 
dealing  operation  when  the  participant 
has  not  t^en  title  to  a  security  or  has 
not  become  a  party  to  a  derivative 
financial  product.  To  meet  the  arm's 
length  standard,  the  gross  profit  margin 
on  controlled  transactions  should  be 
similar  to  that  of  comparable 
uncontrolled  transactions. 

(2)  Determination  of  an  arm's  length 
price — (i)  In  general.  The  gross  margin 
method  measiues  an  arm's  length  price 
by  subtracting  the  appropriate  gross 
profit  from  the  applicable  resale  price 
for  the  financial  product  involved  in  the 
controlled  transaction  imder  review. 

(ii)  Applicable  resale  price.  The 
applicable  resale  price  is  equal  to  either 
the  price  at  which  the  financial  product 
involved  is  sold  in  an  imcontrolled  sale 
or  the  price  at  which  contemporaneous 
resales  of  the  same  product  are  made.  If 
the  product  purchased  in  the  controlled 
sale  is  resold  to  one  or  more  related 
parties  in  a  series  of  controlled  sales 
before  being  resold  in  an  uncontrolled 
sale,  the  applicable  resale  price  is  the 
price  at  which  the  product  is  resold  to 
an  uncontrolled  party,  or  the  price  at 
which  contemporaneous  resales  of  the 
same  product  are  made.  In  such  case, 
the  determination  of  the  appropriate 
gross  profit  will  take  into  accoimt  the 
functions  of  all  members  of  the 
controlled  group  participating  in  the 
series  of  contrcHled  sales  and  final 
uncontrolled  resales,  as  well  as  any 
other  relevant  fiactors  described  in 
paragraph  (a)(3)  of  this  section. 

(iii)  Appropriate  gross  profit.  The 
appropriate  gross  profit  is  computed  by 
multiplying  the  applicable  resale  price 
by  the  gross  profit  margin,  expressed  as 
a  percentage  of  total  revenue  derived 
from  sales,  earned  in  comparable 
uncontrolled  transactions. 

(3)  Comparability  and  reliability — (i) 
In  general.  The  provisions  of  §  1.482- 
1(d),  as  modified  by  paragraph  (a)(3)  of 
this  section,  apply  in  determining 
whether  a  controlled  transaction  is 
comparable  to  a  particular  uncontrolled 
transaction.  All  of  the  factors  described 
in  paragraph  {a){3)  of  this  section  must 
be  considered  in  determining  the 
comparability  of  two  financial  products 
transactions,  including  the  fimctions 
performed.  The  gross  margin  method 
considers  whether  a  participant  has 
earned  a  sufficient  gross  profit  margin 
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on  the  resale  of  a  financial  product  (or 
line  of  products)  given  the  functions 
performed  by  the  participant.  A 
reseller's  gross  profit  margin  provides 
compensation  for  performing  resale 
functions  related  to  the  product  or 
products  under  review,  including  an 
operating  profit  in  return  for  the 
reseller's  investment  of  capital  and  the 
assumption  of  risks.  Accordingly,  where 
a  participant  does  not  take  title,  or  does 
not  become  a  party  to  a  financial 
product,  the  reseller's  return  to  capital 
and  assumption  of  risk  are  additional 
factors  that  must  be  considered  in 
determining  an  appropriate  gross  profit 
margin.  An  appropriate  gross  profit 
margin  primarily  should  be  derived 
from  comparable  imcontroUed 
purchases  and  resales  of  the  reseller 
involved  in  the  controlled  sale.  This  is 
because  similar  characteristics  are  more 
likely  to  be  found  among  different 
resales  of  a  financial  product  or 
products  made  by  the  same  reseller  than 
among  sales  made  by  other  resellers.  In 
the  absence  of  comparable  uncontrolled 
transactions  involving  the  same  reseller, 
an  appropriate  gross  profit  margin  may 
be  derived  from  comparable 
imcontroUed  transactions  of  other 
resellers. 

(ii)  Adjustments  for  differences 
between  controlled  and  uncontrolled 
transactions.  If  there  are  material 
differences  between  controlled  and 
uncontrolled  transactions  that  would 
affect  the  gross  profit  margin, 
adjustments  should  be  made  to  the  gross 
profit  margin  earned  in  the  imcontroUed 
transaction  according  to  the 
comparabiUty  provisions  of  §  1.482- 
1(d)(2)  and  paragraph  (a)(3)  of  this 
section.  For  this  purpose,  consideration 
of  operating  expenses  associated  with 
functions  performed  and  risks  assumed 
may  be  necessary  because  differences  in 
functions  performed  are  often  reflected 
in  operating  expenses.  The  effect  of  a 
difference  in  functions  performed  on 
gross  profit,  however,  is  not  necessarily 
equal  to  the  diffierence  in  the  amount  of 
related  operating  expenses. 

(iii)  Reliability.  In  order  for  the  gross 
margin  method  to  be  considered  a 
reUable  measure  of  an  arm's  length 
price,  the  gross  profit  should  ordinarily 
represent  an  amount  that  would  allow 
the  participant  who  resells  the  product 
to  recover  its  expenses  (whether  directly 
related  to  selUng  the  product  or  more 
generally  related  to  maintaining  its 
operations)  and  to  earn  a  profit 
commensurate  with  the  functions  it 
performed.  The  gross  margin  method 
may  be  a  reUable  means  of  estabUshing 
an  arm's  length  price  where  there  is  a 
purchase  and  resale  of  a  financial 
product  and  the  participant  who  resells 


the  property  does  not  substantially 
participate  in  developing  a  product  or  in 
tailoring  the  product  to  the  unique 
requirements  of  a  customer  prior  to  the 
resale. 

(iv)  Data  and  assumptions — (A)  In 
general.  The  reliability  of  the  results 
derived  from  the  gross  margin  method  is 
affected  by  the  completeness  and 
accuracy  of  the  data  used  and  the 
reliability  of  the  assumptions  made  to 
apply  the  method.  See  §  1.482- 
l(c)(2)(ii).  A  participant  may  establish 
the  gross  margin  by  comparing  the  bid 
and  offer  prices  on  a  pubUc  exchange  or 
quotation  media.  In  such  case,  the 
prices  must  be  contemporaneous  to  the 
controlled  transaction,  and  the 
participant  must  retain  records  of  such 
data. 

(B)  Consistency  in  accounting.  The 
degree  of  consistency  in  accounting 
practices  between  the  controlled 
transaction  and  the  uncontrolled 
transactions  may  affect  the  reliability  of 
the  gross  margin  method.  For  example, 
differences  as  between  controlled  and 
uncontrolled  transactions  in  the  method 
used  to  value  similar  financial  products 
(including  methods  of  accounting, 
methods  of  estimation,  and  the  timing 
for  changes  of  such  methods)  could 
affect  the  gross  profit.  The  ability  to 
make  reliable  adjustments  for  such 
differences  could  affect  the  reUability  of 
the  results. 

(4)  Arm's  length  range.  See  §  1.482- 
1(e)(2)  and  paragraph  (a)(4)  of  this 
section  for  the  determination  of  an  arm's 
length  range. 

(5)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (c). 

Example  1.  Gross  margin  method,  (i)  T  is 
a  U.S.  resident  financial  institution  that  acts 
as  a  market  maker  in  debt  and  equity 
instruments  issued  by  U.S.  corporations. 
Most  of  T's  sales  are  to  U.S.-based  customers. 
TS,  T's  U.K.  subsidiary,  acts  as  a  market 
maker  in  debt  and  equity  instruments  issued 
by  European  corporations  and  conducts  most 
of  its  business  with  European-based 
customers.  On  occasion,  however,  a  customer 
of  TS  wishes  to  purchase  a  security  that  is 
either  held  by  or  more  readily  accessible  to 
T.  To  fecilitate  this  transaction,  T  sells  the 
security  it  owns  or  acquires  to  TS,  who  then 
promptly  sells  it  to  the  customer.  T  and  TS 
generally  derive  the  majority  of  their  profit 
on  the  difference  between  the  price  at  which 
they  purchase  and  the  price  at  which  they 
sell  securities  (the  biAJoifei  spread).  On 
average,  TS's  gross  profit  margin  on  its 
purchases  and  sales  of  securities  from 
unrelated  persons  is  2%.  Applying  the 
comparability  factors  specified  in  §  1.482- 
8(a)(3),  T's  purchases  and  sales  with 
unrelated  persons  are  comparable  to  the 
purchases  and  sales  l>etween  T  and  TS. 

(ii)  Under  $  1.482-8(a)(2),  T  and  TS  are 
participants  in  a  global  dealing  operation  that 


deals  in  debt  and  equity  securities.  Since  Ts 
related  purchases  and  sales  are  comparable  to 
its  unrelated  purchases  and  sales,  if  TS's 
gross  profit  margin  on  purchases  and  sales  of 
comparable  securities  nx>m  mirelated  persons 
is  2%.  TS  should  also  typically  earn  a  2% 
gross  profit  on  the  securities  it  purchases 
from  T.  Thus,  when  TS  resells  for  $100  a 
security  that  it  purchased  from  T,  the  arm's 
length  price  at  which  TS  would  have 
purchased  the  security  from  T  would 
normally  be  S98  (Si  00  sales  price  minus  (2% 
gross  profit  margin  x  $100)). 

(d)  Gross  markup  method — (1) 
General  rule.  The  gross  markup  method 
evaluates  whether  the  amount  allocated 
to  a  participant  in  a  global  dealing 
operation  is  arm's  length  by  reference  to 
the  gross  profit  markup  reaUzed  in 
comparable  uncontrolled  transactions. 
The  gross  maii:up  method  may  be  used 
to  estabUsh  an  arm's  length  price  for  a 
transaction  where  a  participant 
purchases  a  financial  product  from  an 
unrelated  party  that  the  participant  sells 
to  a  related  party.  This  method  may 
apply  to  transactions  involving  the 
purchase  and  resale  of  debt  and  equity 
instruments.  The  method  may  also  be 
used  to  evaluate  whether  a  participant 
has  received  an  arm's  length    * 
commission  for  its  role  in  a  global 
dealing  operation  when  the  participant 
has  not  taken  title  to  a  security  or  has 
not  become  a  party  to  a  derivative 
financial  product.  To  meet  the  arm's 
length  standard,  the  gross  profit  markup 
on  controlled  transactions  should  be 
similar  to  that  of  comparable 
uncontrolled  transactions. 

(2)  Determination  of  an  arm's  length 
price — (i)  In  general.  The  gross  markup 
method  measures  an  arm's  length  price 
by  adding  the  appropriate  gross  profit  to 
the  participant's  cost  or  anticipated  cost, 
of  purchasing,  holding,  or  structuring 
the  financial  product  involved  in  the 
controUed  transaction  under  review  (or 
in  the  case  of  a  derivative  financial 
product,  the  initial  net  present  value, 
measured  by  the  anticipated  cost  of 
purchasing,  holding,  or  structuring  the 
product). 

(ii)  Appropriate  gross  profit.  The 
appropriate  gross  profit  is  computed  by 
multiplying  the  participant's  cost  or 
anticipated  cost  of  purchasing,  holding, 
or  structuring  a  transaction  by  the  gross 
profit  markup,  expressed  as  a 
percentage  of  cost,  earned  in 
comparable  uncontrolled  transactions. 

(3)  Comparability  and  reliability— {i) 
In  general.  The  provisions  of  §  1.482- 
1(d),  as  modified  by  paragraph  (a)(3)  of 
this  section,  apply  in  determining 
whether  a  controlled  transaction  is 
comparable  to  a  particular  uncontrolled 
transaction.  All  of  the  factors  described 
in  paragraph  (a)(3)  of  this  section  must 
be  considered  in  determining  the 
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comparability  of  two  financial  products 
transactions,  including  the  functions 
performed.  The  gross  markup  method 
considers  whether  a  participant  has 
earned  a  sufficient  gross  markup  on  the 
sale  of  a  financial  product,  or  line  of 
products,  given  the  functions  it  has 
performed.  A  participant's  gross  profit 
markup  provides  compensation  for 
purchasing,  hedging*,  and  transactional 
structuring  functions  related  to  the 
transaction  under  review,  including  an 
operating  profit  in  return  for  the 
investment  of  capital  and  the 
assxunptlon  of  risks.  Accordingly,  where 
a  participant  does  not  take  title,  or  does 
not  become  a  party  to  a  financial 
product,  the  reseller's  retiun  to  capital 
and  assiunption  of  risk  are  additional 
factors  that  must  be  considered  in 
determining  the  gross  profit  markup.  An 
appropriate  gross  profit  markup 
primarily  should  be  derived  from 
comparable  uncontrolled  purchases  and 
sales  of  the  participmnt  involved  in  the 
controlled  sale.  This  is  because  similar 
characteristics  are  more  likely  to  be 
found  among  different  sales  of  property 
made  by  the  same  participant  than 
among  sales  made  by  other  resellers.  In 
the  absence  of  comparable  uncontrolled 
transactions  involving  the  same 
participant,  an  appropriate  gross  profit 
markup  may  be  derived  from 
comparable  uncontrolled  transactions  of 
other  parties  whether  or  not  such  parties 
are  members  of  the  same  controlled 
group. 

(ii)  Adjustments  for  differences 
between  controlled  and  uncontrolled 
transactions.  If  there  are  material 
differences  between  controlled  and 
uncontrolled  transactions  that  would 
affect  the  gross  profit  markup, 
adjustments  should  be  made  to  the  gross 
profit  markup  earned  in  the 
uncontrolled  transaction  according  to 
the  comparability  provisions  of  §  1.482- 
1(d)(2)  and  paragraph  (a)(3)  of  this 
section.  For  this  purpose,  consideration 
of  operating  expenses  associated  with 
the  functions  performed  and  risks 
assimied  may  be  necessary,  because 
differences  in  functions  performed  are 
often  reflected  in  operating  expenses. 
The  effect  of  a  difference  in  functions  on 
gross  profit,  however,  is  not  necessarily 
equal  to  the  difference  in  the  amount  of 
related  operating  expenses. 

(iii)  Reliability.  In  order  for  the  gross 
markup  method  to  be  considered  a 
reliable  measure  of  an  arm's  length 
price,  the  gross  profit  should  ordinarily 
represent  an  amount  that  would  allow 
the  participant  who  purchases  the 
product  to  recover  its  expenses  (whether 
directly  related  to  selling  the  product  or 
more  generally  related  to  maintaining  its 
operations)  and  to  earn  a  profit 


commensurate  with  the  functions  it 
{>erformed.  As  with  the  gross  margin 
method,  the  gross  markup  method  may 
be  a  reliable  means  of  establishing  an 
arm's  length  price  where  there  is  a 
purchase  and  resale  of  a  financial 
product  and  the  participant  who  resells 
the  property  does  not  substantially 
participate  in  developing  a  product  or  in 
tailoring  the  product  to  the  unique 
requirements  of  a  customer  prior  to  the 
resale. 

(iv)  Data  and  assumptions — (A)  In 
general.  The  reliability  of  the  results 
derived  from  the  gross  markup  method 
is  affected  by  the  completeness  and 
accuracy  of  the  data  used  and  the 
reliability  of  the  assiunptions  made  to 
apply  the  method.  See  §  1.482- 
l(c)(2)(ii).  A  participant  may  establish 
the  gross  markup  by  comparing  the  bid 
and  offer  prices  on  a  public  exchange  or 
quotation  media.  In  such  case,  the 
prices  must  be  contemporaneous  with 
the  controlled  transaction,  and  the 
participant  must  retain  records  of  such 
data. 

(B)  Consistency  in  accounting.  The 
degree  of  consistency  in  accoimting 
practices  between  the  controlled 
transaction  and  the  imcontrolled 
transactions  may  affect  the  reliability  of 
the  gross  markup  method.  For  example, 
differences  ts  between  controlled  and 
uncontrolled  transactions  in  the  method 
used  to  value  similar  financial  products 
(including  methods  in  accoimting, 
methods  of  estimation,  and  the  timing 
for  changes  of  such  methods)  could 
affect  the  gross  profit.  The  ability  to 
make  reliable  adjustments  for  such 
differences  could  affect  the  reliability  of 
the  results. 

(4)  Arm's  length  range.  See  §  1.482- 
1(e)(2)  and  paragraph  (a)(4)  of  this 
section  for  tne  determination  of  an  arm's 
length  range. 

(e)  Pro/;f  split  method — (1)  General 
rule.  The  profit  split  method  evaluates 
whether  the  allocation  of  the  combined 
operating  profit  or  loss  of  a  global 
dealing  operation  to  one  or  more 
participants  is  at  arm's  length  by 
reference  to  the  relative  value  of  each 
participant's  contribution  to  that 
combined  operating  profit  or  loss.  The 
combined  operating  profit  or  loss  must 
be  derived  from  the  most  narrowly 
identifiable  business  activity  of  the 
participants  for  which  data  is  available 
that  includes  the  controlled  transactions 
(relevant  business  activity). 

(2)  Appropriate  share  of  profit  and 
loss — (i)  In  general.  The  relative  value  of 
each  participant's  contribution  to  the 
global  dealing  activity  must  be 
determined  in  a  manner  that  reflects  the 
functions  performed,  risks  assumed,  and 
resoiuxies  employed  by  each  participant 


in  the  activity,  consistent  with  the 
comparability  provisions  of  §  1.482- 
1(d),  as  modified  by  paragraph  (a)(3)  of 
this  section.  Such  an  allocation  is 
intended  to  correspond  to  the  division 
of  profit  or  loss  that  would  result  from 
an  arrangement  between  imcontrolled 
taxpayers,  each  performing  functions 
similar  to  those  of  the  various  controlled 
taxpayers  engaged  in  the  relevant 
business  activity.  The  relative  value  of 
the  contributions  of  each  participant  in 
the  global  dealing  operation  should  be 
measured  in  a  manner  that  most  reliably 
reflects  each  contribution  made  to  the 
global  dealing  operation  and  each 
participant'  s  role  in  that  contribution. 
In  appropriate  cases,  the  participants 
may  find  that  a  multi-factor  formula 
most  reliably  measures  the  relative 
value  of  the  contributions  to  the 
profitability  of  the  global  dealing 
operation.  The  profit  allocated  to  any 
particular  participant  using  a  profit  split 
method  is  not  necessarily  limited  to  tne 
total  operating  profit  fiom  the  global 
dealing  operation.  For  example,  in  a 
given  year,  one  participant  may  earn  a 
profit  while  another  participant  incurs  a 
loss,  so  long  as  the  arrangement  is 
comparable  to  an  arrangement  to  which 
two  imcontrolled  parties  would  agree. 
In  addition,  it  may  not  be  assumed  that 
the  combined  operating  profit  or  loss 
fi-om  the  relevant  business  activity 
should  be  shared  equally  or  in  any  other 
arbitrary  proportion.  The  specific 
method  must  be  determined  under 
paragraph  (e)(4)  of  this  section. 

[ii]  Adjustment  of  factors  to  measure 
contribution  clearly.  In  order  to  reliably 
measure  the  value  of  a  participant's 
contribution,  the  factors,  for  example, 
those  used  in  a  multi-factor  formula, 
must  be  expressed  in  units  of  measure 
that  reliably  quantify  the  relative 
contribution  of  the  participant.  If  the 
data  or  information  is  influenced  by 
factors  other  than  the  value  of  the 
contribution,  adjustments  must  be  made 
for  such  differences  so  that  the  factors 
used  in  the  formula  only  measure  the 
relative  value  of  each  participant's 
contribution.  For  example,  if  trader 
compensation  is  used  as  a  factor  to 
measure  the  value  added  by  the 
participant's  trading  expertise, 
adjustments  must  be  made  for  variances 
in  compensation  paid  to  traders  due 
solely  to  differences  in  the  cost  of  living. 

(3)  Definitions.  The  definitions  in  this 
paragraph  (e)(3)  apply  for  purposes  of 
applying  the  profit  split  methods  in  this 
paragraph  (e). 

Gmss  profit  is  gross  income  earned  by 
the  global  dealing  operation. 

Operating  expenses  includes  all 
expenses  not  included  in  the 
computation  of  gross  profit,  except  for 
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interest,  foreign  income  taxes  as  defined 
in  §  1.901-2(a),  domestic  income  taxes, 
and  any  expenses  not  related  to  the 
global  dealing  activity  that  is  evaluated 
under  the  profit  split  method.  With 
respect  to  interest  expense,  see  section 
864(e)  and  the  regulations  thereunder 
and  §  1.882-5. 

Operating  profit  or  loss  is  gross  profit 
less  operating  expenses,  and  includes 
all  income,  expense,  gain,  loss,  credits 
or  allowances  attributable  to  each  global 
dealing  activity  that  is  evaluated  imder 
the  profit  spUt  method.  It  does  not 
include  income,  expense,  gain,  loss, 
credits  or  allowances  from  activities  that 
are  not  evaluated  under  the  profit  split 
method,  nor  does  it  include 
extraordinary  gains  or  losses  that  do  not 
relate  to  the  continuing  global  dealing 
activities  of  the  participant. 

(4)  Application.  F'ront  or  loss  shall  be 
allocated  under  the  profit  split  method 
using  either  the  total  profit  split, 
described  in  paragraph  (e)(5)  of  this 
section,  or  the  residual  profit  spUt. 
described  in  paragraph  (e)(6)  of  this 
section. 

(5)  Total  profit  split— {i)  In  general. 
The  total  profit  spUt  derives  the 
percentage  of  the  combined  operating 
profit  of  the  participants  in  a  global 
dealing  operation  allocable  to  a 
participant  in  the  global  dealing 
operation  by  evaluating  whether 
uncontrolled  taxpayers  who  perform 
similar  functions,  assume  similar  risks, 
and  employ  similar  resources  would 
allocate  their  combined  operating 
profits  in  the  same  manner. 

(ii)  Comparability.  The  total  profit 
split  evaluates  the  manner  by  which 
comparable  uncontrolled  taxpayers 
divide  the  combined  operating  profit  of 
a  particular  global  deaUng  activity.  The 
degree  of  comparability  between  the 
controlled  and  uncontrolled  taxpayers  is 
determined  by  applying  the 
comparability  standards  of  §  1.482-l(d), 
as  modified  by  paragraph  (a)(3)  of  this 
section.  In  particxilar,  the  functional 
analysis  required  by  §  1. 482-1  (d)(3)(i) 
and  paragraph  (a)(3)(i)  of  this  section  is 
essential  to  determine  whether  two 
situations  are  comparable.  Nevertheless, 
in  certain  cases,  no  comparable  ventures 
between  uncontrolled  taxpayers  may 
exist.  In  this  situation,  it  is  necessary  to 
analyze  the  remaining  factors  set  forth 
in  paragraph  (a)(3)  of  this  section  that 
could  affect  the  division  of  operating 
profits  between  parties.  If  there  are 
differences  between  the  controlled  and 
uncontrolled  taxpayers  that  would 
materially  afiiect  the  division  of 
operating  profit,  adjustments  must  be 
made  according  to  the  provisions  of 
§  1.482-l(d)(2)  and  paragraph  (a)(3)  of 
this  section. 


(iii)  Reliability.  As  indicated  in 
§  1.482-l(ci(2)(i),  as  the  degree  of 
comparability  between  the  controlled 
and  imcontrolled  transactions  increases, 
the  reliabiUty  of  a  total  profit  split  also 
increases.  In  a  global  d^ing  operation, 
however,  the  absence  of  external  market 
benchmaiiLS  (for  example,  joint  ventures 
between  imcontrolled  taxpayers)  on 
which  to  base  the  allocation  of  operating 
profits  does  not  preclude  use  of  Uiis 
method  if  the  allocation  of  the  operating 
profit  takes  into  accoimt  the  relative 
contribution  of  each  participant.  The 
reliability  of  this  method  is  increased  to 
the  extent  that  the  allocation  has 
economic  significance  for  purposes 
other  than  tax  (for  example,  satisfying 
regulatory  standards  and  reporting,  or 
determining  bonuses  paid  to 
management  or  traders).  The  reliabiUty 
of  the  analysis  imder  this  method  may 
also  be  enhanced  by  the  feet  that  all 
parties  to  the  controlled  transaction  are 
evaluated  imder  this  method.  The 
reliabihty  of  the  results,  however,  of  an 
analysis  based  on  information  from  all 
parties  to  a  transaction  is  affected  by  the 
reliability  of  the  data  and  assumptions 
pertaining  to  each  party  to  the 
controlled  transaction.  Thus,  if  the  data 
and  assimiptions  are  significantly  more 
reliable  with  respect  to  one  of  the 
parties  than  with  respect  to  the  others, 
a  different  method,  focusing  solely  on 
the  results  of  that  party,  may  yield  more 
reliable  results. 

(iv)  Data  and  assumptions — (A)  In 
general.  The  reUability  of  the  results 
derived  from  the  total  profit  split 
method  is  affected  by  the  quality  of  the 
data  used  and  the  assumptions  used  to 
apply  the  method.  See  §  1.482- 
l(c)(2)(ii).  The  reliability  of  the 
allocation  of  income,  expense,  or  other 
attributes  between  the  participants' 
relevant  business  activities  and  the 
participants'  other  activities  will  affect 
the  reliability  of  the  determination  of 
the  combined  operating  profit  and  its 
allocation  among  the  participants.  If  it  is 
not  possible  to  allocate  income, 
expense,  or  other  attributes  directly 
based  on  factual  relationships,  a 
reasonable  allocation  formula  may  be 
used.  To  the  extent  direct  allocations  are 
not  made,  the  reliability  of  the  results 
derived  from  application  of  this  method 
is  reduced  relative  to  the  results  of  a 
method  that  requires  fewer  allocations 
of  income,  expense,  and  other  attributes. 
Similarly,  the  reliability  of  the  results 
derived  from  application  of  this  method 
is  affected  by  the  extent  to  which  it  is 
possible  to  apply  the  method  to  the 
participants'  financial  data  that  is 
related  solely  to  the  controlled 
transactions.  For  example,  if  the 


relevant  business  activity  is  entering 
into  interest  rate  swaps  with  both 
controlled  and  uncontrolled  taxpayers, 
it  may  not  be  possible  to  apply  the 
method  solely  to  financial  data  related 
to  the  controlled  transactions.  In  such 
case,  the  reliability  of  the  results 
derived  from  application  of  this  method 
will  be  reduced. 

(B)  Consistency  in  accounting.  The 
degree  of  consistency  between  the 
controlled  and  uncontrolled  taxpayers 
in  accounting  practices  that  materially 
affect  the  items  that  determine  the 
amount  and  allocation  of  operating 
profit  affects  the  reliabiUty  of  the  result 
Thus,  for  example,  if  differences  in 
financial  product  valuation  or  in  cost 
allocation  practices  would  materially 
affect  operating  profit,  the  abiUty  to 
make  reUable  adjustments  for  such 
differences  would  affect  the  reliabiUty 
of  the  results. 

(6)  Residual  profit  split — (i)  In 
general.  The  residual  profit  spUt 
allocates  the  combined  operating  profit 
or  loss  between  participants  following 
the  two-step  process  set  forth  in 
paragraphs  (e)(6)(ii)  and  (iii)  of  this 
section. 

(ii)  Allocate  income  to  routine 
contributions.  Tlie  first  step  allocates 
operating  income  to  each  participant  to 
provide  an  arm's  length  return  for  its 
routine  contributions  to  the  global 
dealing  operation.  Routine  contributions 
are  contributions  of  the  same  or  similar 
kind  as  those  made  by  uncontrolled 
taxpayers  involved  in  similar  business 
activities  for  which  it  is  possible  to 
identify  market  returns.  Routine 
contributions  ordinarily  include 
contributions  of  tangible  property, 
services,  and  intangibles  that  are 
generally  owned  or  performed  by 
uncontrolled  taxpayers  engaged  in 
similar  activities.  For  example, 
transactions  processing  and  credit 
analysis  are  typically  routine 
contributions.  In  addition,  a  participant 
that  guarantees  obUgations  of  or 
otherwise  provides  credit  support  to 
another  controlled  taxpayer  in  a  global 
dealing  operation  is  regarded  as  making 
a  routine  contribution.  A  functional 
analysis  is  required  to  identify  the 
routine  contributions  according  to  the 
functions  performed,  risks  assimied,  and 
resources  employed  by  each  of  the 
participants.  Market  returns  for  the 
routine  contributions  should  be 
determined  by  reference  to  the  returns 
achieved  by  uncontroUed  taxpayers 
engaged  in  similar  activities,  consistent 
with  the  methods  described  in  §§  1.482- 
2  through  1.482-4  and  this  §  1.482-8. 

(iii)  Allocate  residual  profit.  The 
allocation  of  income  to  the  participant's 
routine  contributions  will  not  reflect 
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profits  attributable  to  each  participant's 
valuable  nonroutine  contributions  to  the 
global  dealing  operation.  Thus,  in  cases 
where  valuable  nonroutine 
contributions  are  present,  there 
normally  will  be  an  unallocated  residual 
profit  after  the  allocation  of  income 
described  in  paragraph  (e)(6)(ii)  of  this 
section.  Under  this  second  step,  the 
residual  profit  generally  should  be 
divided  among  the  participants  based 
upon  the  relative  value  of  each  of  their 
nonroutine  contributions.  Nonroutine 
contributions  are  contributions  so 
integral  to  the  global  dealing  operation 
that  it  is  impossible  to  segregate  them 
from  the  operation  and  find  a  separate 
market  return  for  the  contribution. 
Pricing  and  risk  managing  financial 
products  almost  invariably  involve 
nonroutine  contributions.  Similarly, 
product  development  and  information 
technology  are  generally  nonroutine 
contributions.  Marketing  may  be  a 
nonroutine  contribution  if  the  marketer 
substantially  participates  in  developing 
a  product  or  in  tailoring  the  product  to 
the  unique  requirements  of  a  customer. 
The  relative  value  of  the  nonroutine 
contributions  of  each  participant  in  the 
global  dealing  operation  should  be 
measured  in  a  manner  that  most  reliably 
reflects  each  nonroutine  contribution 
made  to  the  global  dealing  operation 
and  each  participant's  role  in  the 
nonroutine  contributions. 

(iv)  Compambility.  The  first  step  of 
the  residual  profit  split  relies  on 
external  market  benchmarks  of 
profitability.  Thus,  the  comparability 
considerations  that  are  relevant  for  the 
first  step  of  the  residual  profit  split  are 
those  that  are  relevant  for  the  methods 
that  are  used  to  determine  market 
returns  for  routine  contributions.  In  the 
second  step  of  the  residual  profit  split, 
however,  it  may  not  be  possible  to  rely 
as  heavily  on  external  market 
benchmarks.  Nevertheless,  in  order  to 
divide  the  residual  profits  of  a  global 
dealing  operation  in  accordance  with 
each  participant's  nonroutine 
contributions,  it  is  necessary  to  apply 
the  comparability  standards  of  §  1.482- 
1(d),  as  modified  by  paragraph  (a)(3)  of 
this  section,  fai  particular,  the  functional 
analysis  requirml  by  §  1.482-l(d)(3)(i) 
and  paragraph  (a)(3)(i)  of  this  section  is 
essential  to  determine  whether  two 
situations  are  comparable.  Nevertheless, 
in  certain  cases,  no  comparable  ventures 
between  uncontrolled  taxpayere  may 
exist.  In  this  situation,  it  is  necessary  to 
analyze  the  remaining  factors  set  forth 
in  paragraph  (a)(3)  of  this  section  that 
could  affect  the  division  of  operating 
profits  between  parties.  If  there  are 
differences  between  the  controlled  and 


uncontrolled  taxpayers  that  would 
materially  affect  the  division  of 
operating  profit,  adjustments  must  be 
made  according  to  the  provisions  of 
§  1.482-l(d)(2)  and  paragraph  (a)(3)  of 
this  section. 

(v)  Reliability.  As  indicated  in 
§  1. 482-1  (c)(2)(i).  as  the  degree  of 
comparability  between  the  controlled 
and  uncontrolled  transactions  increases, 
the  reliability  of  a  residual  profit  split 
also  increases.  In  a  global  dealing 
operation,  however,  the  absence  of 
external  market  benchmarks  (for 
example,  joint  ventures  between 
uncontrolled  taxpayers)  on  which  to 
base  the  allocation  of  operating  profits 
does  not  preclude  use  of  this  method  if 
the  allocation  of  the  residual  profit  takes 
into  account  the  relative  contribution  of 
each  participant.  The  reliability  of  this 
method  is  increased  to  the  extent  that 
the  allocation  has  economic  significance 
for  purposes  other  than  tax  (for 
example,  satisfying  regulatory  standards 
and  reporting,  or  determining  bonuses 
paid  to  management  or  traders).  The 
reliability  of  the  analysis  under  this 
method  may  also  be  enhanced  by  the 
fact  that  all  parties  to  the  controlled 
transaction  are  evaluated  under  this 
method.  The  reliability  of  the  results, 
however,  oS  an  analysis  based  on 
information  from  all  parties  to  a 
transaction  is  affected  by  the  reliability 
of  the  data  and  assimiptions  pertaining 
to  each  party  to  the  controlled 
transaction.  Thus,  if  the  data  and 
assumptions  are  significantly  more 
reliable  with  respect  to  one  of  the 
parties  than  with  respect  to  the  others, 
a  different  method,  focusing  solely  on 
the  results  of  that  party,  may  yield  more 
reliable  results. 

(vi)  Data  and  assumptions — (A) 
General  rule.  The  reliability  of  the 
results  derived  from  the  residual  profit 
split  is  measured  under  the  standards 
set  forth  in  paragraph  (e)(5)(iv)(A)  of 
this  section. 

(B)  Consistency  in  accounting.  The 
degree  of  accounting  consistency 
between  controlled  and  uncontrolled 
taxpayers  is  measured  under  the 
standards  set  forth  in  paragraph 
(e)(5)(iv)(B)  of  this  section. 

(7)  Ann's  length  range.  See  §  1.482- 
1(e)(2)  and  paragraph  (a)(4)  of  this 
section  for  the  determination  of  an 
arm's  length  reiige. 

(8)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (e). 

Example  1.  Total  profit  split,  (i)  P.  a  U.S. 
corporation,  establishes  a  separate  U.S. 
subiisidiary  (USsub)  to  conduct  a  global 
dealing  operation  in  over-the-counter 
derivatives.  USsub  in  turn  establishes 
subsidiaries  incorporated  and  doing  business 


in  the  U.K.  (UK«ub)  and  Japan  (Jsub).  Ussub. 
Uksub,  and  Jsub  each  employ  marketers  and 
traders  who  work  closely  together  to  design 
and  sell  derivative  products  to  meet  the 
particular  needs  of  customers.  Each  also 
employs  persoimel  who  process  and  confirm 
trades,  reconcile  trade  tickets  and  provide 
ongoing  administrative  support  (back  office 
services)  for  the  global  dealing  operation.  The 
global  dealing  operation  maintains  a  single 
common  book  for  each  type  of  risk,  and  the 
bodk  is  maintained  where  the  head  trader  for 
that  type  of  risk  is  located.  Thus,  notional 
principal  contracts  denominated  in  North 
and  South  American  currencies  are  booked 
in  USsub,  notional  principal  contracts 
denominated  in  European  currencies  are 
booked  in  UKsub,  and  notional  principal 
contracts  denominated  in  Japanese  yen  are 
booked  in  Jsub.  However,  each  of  the 
affiliates  has  authorized  a  trader  located  in 
each  of  the  other  affiliates  to  risk  manage  its 
books  during  periods  when  the  booking 
location  is  closed.  This  grant  of  authority  is 
necessary  because  marketers,  regardless  of 
theii  location,  are  expected  to  sell  all  of  the 
group's  products,  and  need  to  receive  pricing 
information  with  respect  to  products  during 
their  clients  business  hours,  even  if  the 
booking  location  is  closed.  Moreover,  P  is 
known  for  making  a  substantial  amount  of  its 
profits  from  trading  activities,  and  frequently 
does  not  hedge  the  positions  arising  from  its 
customer  transactions  in  an  attempt  to  profit 
from  market  changes.  As  a  result,  the  traders 
in  "off-hours"  locations  must  have  a 
substantial  amount  of  trading  authority  in 
order  to  react  to  market  changes. 

(ii)  Under  §  l/t82-8(a)(2).  USsub,  UKsub 
and  Jsub  are  participants  in  a  global  dealing 
operation  in  over-the-counter  derivatives.  P 
determines  that  the  total  profit  split  method 
is  the  best  method  to  allocate  an  arm's  length 
amount  of  income  to  each  participant  P 
allocates  the  operating  profit  from  the  global 
dealing  operation  between  USsub,  UKsub 
and  Jsub  on  the  basis  of  the  relative 
compensation  paid  to  marketers  and  traders 
in  each  location.  In  making  the  allocation,  P 
adjusts  the  compensation  amounts  to  account 
for  factors  unrelated  to  job  performance,  such 
as  the  higher  cost  of  living  in  certain 
jurisdictions.  Because  the  traders  receive 
significantly  greater  compensation  than 
marketers  in  order  to  accoimt  for  their  greater 
contribution  to  the  profits  of  the  global 
dealing  operation,  P  need  not  make 
additional  adjustments  or  weight  the 
compensation  of  the  traders  more  heavily  in 
allocating  the  operating  profit  between  the 
affiliates.  For  rules  concerning  the  source  of 
income  allocated  to  Ussub,  Uksub  and  Jsub 
(and  any  U.S.  trade  or  business  of  the 
participants),  see  $  1.863-3(h). 

Example  2.  Total  profit  split  The  facts  are 
the  same  as  in  Example  1,  except  that  the 
labor  market  in  Japan  is  such  that  traders 
paid  by  Jsub  are  paid  the  same  as  marketers 
paid  by  Jsub  at  the  same  seniority  level,  even 
though  the  traders  contribute  substantially 
more  to  the  profitability  of  the  global  dealing 
operation.  As  a  result,  the  allocation  method 
used  by  P  is  unlikely  to  compensate  the 
functions  provided  by  each  affiliate  so  as  to 
be  a  reliable  measure  of  an  arm's  length 
resuh  under  SS  1.482-8(e)(2]  and  1.482- 
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1(c)(1),  unless  P  weights  the  compensatioD  of 
traders  more  heavily  than  the  compensation 
of  marketers  or  develops  another  method  of 
measuring  the  contribution  of  traders  to  the 
prdBtability  of  the  global  dealing  operation. 

Example  3.  Total  profit  split.  The  facts  are 
the  same  as  in  Example  2,  except  that,  in  P's 
annual  report  to  shareholders,  P  divides  its 
operating  profit  from  customer  business  into 
"dealing  profit"  and  "trading  profit." 
Because  both  marketers  and  traders  are 
involved  in  the  dealing  function,  P  divides 
the  "dealing  profit"  between  the  affiliates  on 
the  basis  of  the  relative  compensation  of 
marketers  and  traders.  However,  because 
only  the  traders  contribute  to  the  trading 
profit,  P  divides  the  trading  profit  between 
the  affiliates  on  the  basis  of  the  relative 
compensation  only  of  the  traders.  In  making 
that  allocation,  P  must  adjust  the 
compensation  of  traders  in  Jsub  in  order  to 
account  for  fectors  not  related  to  job 
performance. 

Example  4.  Total  profit  split.  The  facts  are 
the  same  as  in  Example  1,  except  that  P  is 
required  by  its  regulators  to  hedge  its 
customer  positions  as  much  as  possible  and 
therefore  does  not  earn  any  "trading  profit." 
As  a  result,  the  marketing  intangibles,  such 
as  customer  relationships,  are  relatively  more 
important  than  the  intangibles  used  by 
traders.  Accordingly,  P  must  weight  the 
compensation  of  marketers  more  heavily  than 
the  compensation  of  traders  in  order  to  take 
into  account  accurately  the  contribution  each 
function  makes  to  the  profitability  of  the 
business.     * 

Example  5.  Residual  profit  split,  (i)  P  is  a 
U.S.  corporation  that  engages  in  a  global 
dealing  o]}eration  in  foreign  currency  options 
directly  and  through  controlled  taxpayers 
that  are  incorporated  and  operate  in  the 
United  Kingdom  (UKsub)  and  Japan  (Jsub). 
Each  controlled  taxpayer  is  a  participant  in 
a  global  dealing  operation.  Each  participant 
employs  marketers  and  traders  who  work 
closely  together  to  design  and  sell  foreign 
currency  options  that  meet  the  particular 
needs  of  customers.  Each  participant  also 
employs  salespeople  who  sell  foreign 
currency  options  with  standardized  terms 
and  conditions,  as  well  as  other  financial 
products  offered  by  the  controlled  group.  The 
traders  in  each  location  risk  manage  a 
common  book  of  transactions  during  the 
relevant  business  hours  of  each  location.  P 
has  a  AAA  credit  rating  and  is  the  legal 
counterparty  to  all  third  party  transactions. 
The  traders  in  each  location  have  discretion 
to  execute  contracts  in  the  name  of  P.  UKsub 
employs  personnel  who  process  and  confirm 
trades,  reconcile  trade  tickets,  and  provide 
ongoing  administrative  support  (back  office 
services)  for  all  the  participants  in  the  glolwl 
dealing  operation.  The  global  dealing 
operation  has  generated  SI  92  of  operating 
profit  for  the  period. 
'     (ii)  After  analyzing  the  foreign  currency 
options  business,  has  determined  that  the 
residual  profit  split  method  is  the  best 
method  to  allocate  the  operating  profit  of  the  . 
global  dealing  operation  and  to  determine  an 
arm's  length  amoimt  of  compensation 
allocable  to  each  participant  in  the  global 
dealing  operation. 

(iii)  The  first  step  of  the  residual  profit 
split  method  (§  1.482-8(e)(6Xii))  requires  P  to 


identify  the  routine  contributions  performed 
by  each  participant.  P  determines  that  the 
functions  performed  by  the  salespeople  are 
routine.  P  determines  that  the  arm's  length 
compensation  for  salespeople  is  S3,  S4,  and 
S5  in  the  United  States,  the  United  Kingdom, 
and  Japan,  respectively.  Thus.  P  allocates  S3. 
S4,  and  S5  to  P,  UKsub.  and  Jsub, 
respectively. 

(iv)  Although  the  back  office  function 
would  not  give  rise  to  participant  status,  in 
the  context  of  a  residual  profit  split 
allocation,  the  back  office  function  is  relevant 
for  purposes  of  receiving  remuneration  for 
routine  contributions  to  a  global  dealing 
operation.  P  determines  that  ia  arm's  length 
compensation  for  the  back  office  is  S20. 
Since  the  back  office  services  constitute 
routine  contributions,  S20  of  income  is 
allocated  to  UKsub  under  step  1  of  the 
residual  profit  split  method.  In  addition,  P 
determines  that  the  comparable  arm's  length 
compensation  for  the  risk  to  which  P  is 
subject  as  counterparty  is  S40.  Accordingly, 
S40  is  allocated  to  P  as  compensation  for 
acting  as  counterparty  to  the  transactions 
entered  into  in  P's  name  by  Jsub  and  UKsub. 

(v)  The  second  step  of  the  residual  profit 
split  method  (§  1.482-8(e)(6)(iii))  requires 
that  the  residual  profit  be  allocated  to 
participants  according  to  the  relative  value  of 
their  nonroutine  contributions.  Under  P's 
transfer  pricing  method,  P  allocates  the 
residual  profit  of  $120  (S192  gross  income 
minus  SI 2  salesperson  commissions  minus 
$20  payment  for  back  office  services  minus 
$40  compensation  for  the  routine 
contribution  of  acting  as  counterparty)  using 
a  multi-factor  formula  that  reflects  the 
relative  value  of  the  nonroutine 
contributions.  Applying  the  comparability 
factors  set  out  in  §  1.482-6(a)(3),  P  allocates 
40%  of  the  residual  profit  to  UKsub,  35%  of 
the  residual  profit  to  P,  and  the  remaining 
25%  of  residual  profit  to  Jsub.  Accordingly, 
under  step  2,  S48  is  allocated  to  UKsub,  $42 
is  allocated  to  P,  and  $30  is  allocated  to  Jsub. 
See  §  1.863-3(h)  for  the  source  of  income 
allocated  to  P  with  respect  to  its  counterparty 
function. 

(f)  Unspecified  methods.  Methods  not 
specified  in  paragraphs  (b},(c},(d),  or  (e) 
of  this  section  may  be  used  to  evaluate 
whether  the  amount  charged  in  a 
controlled  transaction  is  at  arm's  length. 
Any  method  used  imder  this  paragraph 
(f)  must  be  appUed  in  accordance  with 
the  provisions  of  §  1.482-1  as  modified 
by  paragraph  (a)(3)  of  this  section. 

(g)  Source  rule  for  qualified  business 
units.  See  §  1.863-3(h)  for  application  of 
the  rules  of  this  section  for  purposes  of 
determining  the  source  of  income,  gain 
or  loss  from  a  global  dealing  operation 
among  quahfied  business  units  (as 
defined  in  section  989(c)  and  §§  1.863- 
3(h)(3)(iv)  and  l.g89(a)-l). 

Par.  7.  Section  1.863-3  is  amended  as 
follows: 

1.  Paragraph  (h)  is  redesignated  as 
paragraph  (i). 

2.  A  new  paragraph  (h)  is  added. 
The  addition  reads  as  follows: 


S1.863-3    Allocattonandapporttonnwntof 
Income  from  cwlBln  sales  of  I 


(h)  Income  fittm  a  global  dealing 
operation — (1)  Purpose  and  scope.  This 
paragraph  (h)  provides  rules  for 
sovircing  income,  gain  and  loss  from  a 
global  dealing  operation  that,  under  the 
rules  of  §  1.482-8,  is  earned  by  or 
allocated  to  a  controlled  taxpayer 
qualifying  as  a  participant  in  a  global 
dealing  operation  under  §  1.482- 
8(a)(2](ii).  This  paragraph  (h)  does  not 
apply  to  income  earned  by  or  allocated 
to  a  controlled  taxpayer  qualifying  as  a 
participant  in  a  global  dealing  operation 
that  is  sp>ecifically  sourced  under 
sections  861,  862  or  865,  or  to  substitute 
payments  earned  by  a  participant  in  a 
global  deaUng  operation  that  are 
sourced  under  §  1.861-2(a)(7)  or 
§1.861-3(a)(6). 

(2)  In  general.  The  source  of  any 
income,  gain  or  loss  to  which  this 
section  applies  shall  be  determined  by 
reference  to  the  residence  of  the 
participant.  For  purposes  of  this 
paragraph  (h),  the  residence  of  a 
participant  shall  be  determined  under 
section  988(a)(3)(B). 

(3)  Qualified  business  units  as 
participants  in  global  dealing 
operations — (i) /n  general.  Except  as 
otherwise  provided  in  this  paragraph 
(h),  where  a  single  controlled  taxpayer 
conducts  a  global  dealing  operation 
through  one  or  more  qualified  business 
units  (QBUs),  as  defined  in  section 
989(a)  and  §  1.989(a)-l,  the  source  of 
income,  gain  or  loss  generated  by  the 
global  deaUng  operation  and  earned  by 
or  allocated  to  the  controlled  taxpayer 
shall  be  determined  by  applying  the 
rules  of  §  1.482-8  as  if  each  QBU  that 
performs  activities  of  a  regular  dealer  in 
securities  as  defined  in  §  1.482- 
8(a)(2)(ii)(A)  or  the  related  activities 
described  in  §  1.482-8(a)(2)(ii)(B)  were  a 
separate  controlled  taxpayer  qualifying 
as  a  participant  in  the  glci>al  dealing 
operation  within  the  meaning  of 

§  1.482-8(a)(2)(ii).  Accordingly,  the 
amount  of  income  sourced  in  the  United 
States  and  outside  of  the  United  States 
shall  be  determined  by  treating  the  QBU 
as  a  participant  in  the  global  dealing 
operation,  allocating  income  to  each 
participant  under  §  1.482-8,  as  modified 
by  paragraph  (h)(3)(ii)  of  this  section, 
and  sourcing  the  income  to  the  United 
States  or  outside  of  the  United  States 
under  §1.863-3(h)(2). 

(ii)  Economic  effects  of  a  singfe  legal 
entity.  In  applying  the  principles  of 
§  1.482-8,  the  taxpayer  shall  take  into 
accoimt  the  economic  efiiects  of 
conducting  a  global  dealing  operation 
through  a  single  entity  instead  of 
multiple  legal  entities.  For  example, 
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since  the  entire  capital  of  a  corporation 
supports  all  of  the  entity's  transactions, 
regardless  of  where  those  transactions 
may  be  booked,  the  payment  of  a 
guarantee  fee  within  the  entity  is 
inappropriate  and  will  be  disregarded. 

(liU  Treatment  of  interbranch  and 
interdesk  amounts.  An  agreement 
among  QBUs  of  the  same  taxpayer  to 
allocate  income,  gain  or  loss  from 
transactions  with  third  parties  is  not  a 
transaction  because  a  taxpayer  cannot 
enter  into  a  contract  with  itself.  For 
purposes  of  this  paragraph  (h)(3), 
however,  such  an  agreement,  including 
a  risk  transfer  agreement  (as  defined  in 
§  1.475(g)-2(b))  may  be  used  to 
detemline  the  source  of  global  dealing 
income  from  transactions  with  third 
parties  in  the  same  manner  and  to  the 
same  extent  that  transactions  between 
controlled  taxpayers  in  a  global  dealing 
operation  may  be  used  to  allocate 
inc6me,  gain  or  loss  from  the  global 
dealing  operation  under  the  rules  of 
§  1.482-8. 

(iv)  Deemed  QBU.  For  purposes  of 
this  paragraph  (h)(3),  a  QBU  shall 
include  a  U.S.  trade  or  business  that  is 
deemed  to  exist  because  of  the  activities 
of  a  dependent  agent  in  the  United 
States,  without  regard  to  the  books  and 
records  requirement  of  §  1.989(a)-l(b). 

(v)  Examples.  The  following  examples 
illustrate  this  paragraph  (h)(3). 

Example  1.  Use  of  comparable 
uncontrolled  financial  transactions  method 
to  source  global  dealing  income  between 
branches,  (i)  F  is  a  foreign  bank  that  acts  as 
a  market  maker  in  foreign  currency  through 
branch  offices  in  London,  New  York,  and 
Tokyo.  In  a  typical  business  day,  the  foreign 
exchange  desk  in  F's  U.S.  branch  (USFX) 
enters  into  several  hundred  spot  and  forward 
contracts  on  the  interbank  market  to 
purchase  and  sell  Deutsche  marks  (DM)  with 
unrelated  third  parties.  Each  of  F's  branches, 
including  USFX.  employs  both  marketers  and 
traders  for  their  foreign  currency  dealing.  In 
addition,  USFX  occasionally  transfers  risk 
with  respect  to  its  third  party  DM  contracts 
to  F's  London  and  Tokyo  branches. 

These  interbranch  transfers  are  entered 
into  in  the  same  manner  as  trades  with 
unrelated  third  parties.  On  a  typical  day,  risk 
management  responsibility  for  no  more  than 
10%  of  USFX's  DM  trades  are  transferred 
interbranch.  F  records  these  transfers  by 
making  notations  on  the  books  of  each 
branch  that  is  a  party  to  the  transfers.  The 
accounting  procedures  are  nearly  identical  to 
those  followed  when  a  branch  enters  into  an 
offsetting  hedge  with  a  third  party.  USFX 
maintains  contemporaneous  records  of  its 
interbranch  transfers  and  third  party 
transactions,  separated  according  to  type  of 
trade  and  counterparty.  Moreover,  the 
volume  of  USFX's  DM  spot  purchases  and 
sales  each  day  consistently  provides  USFX 
with  third  party  transactions  that  are 
contemporaneous  with  the  transfers  between 
the  branches. 


(ii)  As  provided  in  paragraph  (h)(3)(i)  of 
this  section,  USFX  and  F's  other  branches 
that  trade  DM  are  participants  in  a  global 
dealing  operation.  Accordingly,  the 
principles  of  §  1.482-8  apply  in  determining 
the  source  of  income  earned  by  F's  qualified 
business  units  that  are  participants  in  a 
global  dealing  operation.  Applying  the 
comparability  factors  in  §  1.482-8(a)(3) 
shows  that  USFX's  interbranch  transfers  and 
uncontrolled  DM-denominated  spot  and 
forward  contracts  have  no  material 
differences.  Because  USFX  sells  DM  in 
uncontrolled  transactions  and  transfers  risk 
management  responsibility  for  DM- 
denominated  contracts,  and  the  uncontrolled 
transactions  and  interbranch  transfers  are 
consistently  entered  into  contemporaneously, 
the  interbranch  transfers  provide  a  reliable 
measure  of  an  arm's  length  allocation  of  third 
party  income  from  F's  global  dealing 
operation  in  DM-denominated  contracts.  This 
allocation  of  third  party  income  is  treated  as 
U.S.  source  In  accordance  with  §§  1.863-3(h) 
and  1.988-4(h)  and  accordingly  will  be 
treated  as  income  effectively  connected  with 
F's  U.S.  trade  or  business  under  §  1.864—4. 

Example  3.  Residual  profit  split  between 
branches,  (i)  F  is  a  bank  organized  in  country 
X  that  has  a  AAA  credit  rating  and  engages 
in  a  global  dealing  operation  in  foreign 
currency  options  through  branch  offices  in 
London,  New  York,  and  Tokyo.  F  has 
dedicated  marketers  and  traders  in  each 
branch  who  work  closely  together  to  design 
and  sell  foreign  currency  options  that  meet 
the  particular  needs  of  customtrs.  Each 
branch  also  employs  general  salespeople  who 
sell  standardized  foreign  currency  options,  as 
well  as  other  fmancial  products  and  foreign 
currency  offered  by  F.  F's  traders  work  from 
a  common  book  of  transactions  that  is  risk 
managed  at  each  branch  during  local 
business  hours.  Accordingly,  all  three 
branches  share  the  responsibility  for  risk 
managing  the  book  of  products.  Personnel  in 
the  home  office  of  F  process  and  confirm 
trades,  reconcile  trade  tickets,  and  provide 
ongoing  administrative  support  (back  office 
services)  for  the  other  branches.  The  global 
dealing  operation  has  generated  S223  of 
operating  profit  for  the  period. 

(ii)  Under  §  l,863-3(h),  F  applies  §  1.482- 
8  to  allocate  global  dealing  income  among  its 
branches,  because  F's  London,  New  York, 
and  Tokyo  branches  are  treated  as 
participants  in  a  global  dealing  operation  that 
deals  in  foraign  currency  options  under 
§  1.482-8(aX2).  After  analyzing  the  foreign 
currency  options  business,  F  has  determined 
that  the  residual  profit  split  method  is  the 
best  method  to  determine  an  arm's  length 
amount  of  compensation  allocable  to  each 
participant  in  the  global  dealing  operation. 

(iii)  Under  the  first  step  of  the  residual 
profit  split  method  (§  1.482-8(e)(6)(ii)),  F 
identifies  and  compensates  the  routine 
contributions  performed  by  each  participant. 
F  determinos  that  an  arm's  length 
compensation  for  general  salespeople  is  S3, 
S4,  and  $5  in  New  York,  London,  and  Tokyo, 
respectively,  and  that  the  home  office 
incurred  $11  of  expenses  in  providing  the 
back  office  services.  Since  F's  capital  legally 
supports  all  of  the  obligations  of  the 
branches,  no  amount  is  allocated  to  the  home 
office  of  F  for  the  provision  of  capital. 


(iv)  The  second  step  of  the  residual  profit 
split  method  (§1.482-8(e)(6)(iii))  requires 
that  the  residual  profit  be  allocated  to 
participants  ac(X>rding  to  their  nonroutine 
contributions.  P  determines  that  a  multi-  - 
lector  formula  best  reflects  these 
contributions.  After  a  detailed  functional 
analysis,  and  applying  the  comparability 
factors  in  §  1.482-8(a)(3),  40%  of  the  residual 
profit  is  allocated  to  tJie  London  branch,  35% 
to  the  New  York  branch,  and  the  remaining 
25%  to  the  Tokyo  branch.  Thus,  the  residual 
profit  of  S200  (S223  operating  profit  minus 
SI  2  general  salesperson  commissions  minus 
$11  back  office  allocation)  is  allocated  S80  to 
London  (40%  allocationx$200),  S70  to  New 
York  (35%x$2aO)  and  S50  to  Tokyo 
(25%x$200). 

Example  3.  Residual  profit  split — deemed 
branches,  (i)  P,  a  U.K.  corporation,  conducts 
a  global  dealing  operation  in  notional 
principal  contracts,  directly  and  through  a 
U.S.  subsidiary  (USsub)  and  a  Japanese 
subsidiary  (]sub).  P  is  the  counterparty  to  all 
transactions  entered  into  with  third  parties. 
P,  USsub,  and  Jsub  each  employ  marketers 
and  traders  who  work  closely  together  to 
design  and  sell  derivative  products  to  meet 
the  particular  needs  of  customers.  USsub  also 
employs  personnel  who  process  and  confirm 
trades,  reconcile  trade  tickets  and  provide 
ongoing  administrative  support  (back  office 
services)  for  the  global  dealing  operation.  The 
global  dealing  operation  maintains  a  single 
common  book  for  each  type  of  risk,  and  the 
book  is  maintained  where  the  hyd  trader  for 
that  type  of  risk  is  located.  However,  P, 
Ussub,  and  ]sub  have  authorized  a  trader 
located  in  each  of  the  other  affiliates  to  risk 
manage  its  books  during  p>eriods  when  the 
primary  trading  location  is  closed.  This  grant 
of  authority  is  necessary  because  marketers, 
regardless  of  their  location,  are  expected  to 
sell  all  of  the  group's  products,  and  need  to 
receive  pricing  information  with  respect  to 
products  during  their  clients  business  hours, 
even  if  the  booking  location  is  closed.  The 
global  dealing  operation  has  generated  $180 
of  operating  profit  for  the  period. 

(ii)  Because  employees  of  USsub  have 
authority  to  enter  into  contracts  in  the  name 
of  P,  P  is  treated  as  being  engaged  in  a  trade 
or  business  in  the  United  States  through  a 
deemed  QBU.  §1.863-3(h)(3)(iv).  Similarly, 
under  U.S.  principles,  P  would  be  treated  as 
being  engaged  in  business  in  Japan  through 
a  QBU.  Under  §  l,482-8(a)(2),  P,  USsub,  and 
Jsub  are  participants  in  the  global  dealing 
operation  relating  to  notional  principal 
contracts.  Additionally,  under  §  1.863- 
3(h)(3),  the  U.S.  and  Japanese  QBUs  are 
treated  as  participants  in  a  global  dealing 
operation  for  purposes  of  sourcing  the 
income  from  that  operation.  Under  §  1.863- 
3(h),  P  applies  the  methods  in  §  1,482-8  to 
determine  the  source  of  income  allocated  to 
the  U.S.  and  non-U.S.  QBUs  of  P, 

(iii)  After  analyzing  the  notional  principal 
contract  business,  P  has  concluded  that  the 
residual  profit  split  method  is  the  best 
method  to  allocate  income  under  §  1,482-8 
and  to  source  income  under  §  1.863-3(h). 

(iv)  Under  the  first  step  of  the  residual 
profit  split  method  (§  1.482-8(e)(6)(ii)),  P 
identifies  and  (X>mpensates  the  routine 
contributions  performed  by  each  participant. 
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Although  the  back  office  function  does  not 
give  rise  to  participant  status,  in  the  context 
of  a  residual  profit  split  allocation,  the  back 
office  function  is  relevant  for  purposes  of 
receiving  remuneration  for  a  routine 
contribution  to  a  global  dealing  operation.  P 
determines  that  an  arm's  length 
compensation  for  the  back  office  is  S20. 
Since  the  back  office  services  constitute  a 
routine  contribution,  S20  of  income  is 
allocated  to  USsub  imder  step  1  of  the 
residual  profit  split  method.  Similarly,  as  the 
arm's  leiigth  compensation  for  the  risk  to 
which  P  is  subject  as  counterparty  is  $40,  S40 
is  allocated  to  P  as  compensation  for  acting 
as  counterparty. 

(v)  The  second  step  of  the  residual  profit 
split  method  (§  1.482-8(e)(6)(iii)]  requires 
that  the  residual  profit  be  allocated  to 
participants  according  to  the  relative  value  of 
their  nonroutine  contributions.  Under  P's 
transfiBr  pricing  method,  P  allocates  the 
residual  profit  of  S120  ($180  gross  income 
minus  $20  for  back  office  services  minus  $40 
compensation  for  the  routine  contribution  of 
acting  as  counterparty)  using  a  multi-factor 
ft»mula  that  reflects  the  relative  value  of  the 
nonroutine  contributions.  Applying  the 
comparability  factors  set  out  in  §  1.482- 
8(a)(3),  P  allocates  40%  of  the  residual  profit 
to  P,  35%  of  the  residual  profit  to  USsub,  and 
the  remaining  25%  of  residual  profit  to  Jsub. 
Accordingly,  under  step  2,  $48  is  allocated  to 
P,  $42  is  allocated  to  USsub,  and  $30  is 
allocated  to  Jsub.  Under  $  1.863-3(h),  the 
amounts  allocated  under  the  residual  profit 
split  is  sourced  according  to  the  residence  of 
each  participant  to  which  it  is  allocated. 

(vi)  Because  the  $40  allocated  to  P  consists 
of  compensation  for  the  use  of  capital,  the 
allocation  is  sourced  according  to  where  the 
capital  is  employed.  Accordingly,  the  $40  is 
sourced  35%  to  P's  deemed  QBU  in  the 
United  States  under  §  1.863-3(h)(3)(iv)  and 
65%  to  non-U.S.  sources. 

•  •         •         •         • 

Par.  8.  Section  1.863-7(a)(l)  is 
amended  by  revising  the  second 
sentence  to  read  as  follows: 

§1.863-7  Allocation  of  income  attributable 
to  certain  notionai  principal  contracta  under 
aaction  863<a). 

(a)  Scope — (1)  Introduction.  *  •  * 
This  section  does  not  apply  to  income 
from  a  section  988  transaction  (as 
defined  in  section  988(c)  and  §  1.988- 
1(a)),  or  to  income  from  a  global  dealing 
operation  (as  defined  in  §  1.482- 
8(a)(2)(i))  that  is  sourced  under  the  rules 
of§1.863-3(h).  *  *  • 

•  *        •        •        * 

Par.  9.  Section  1.864—4  is  amended  as 
follows: 

1.  Paragraphs  (c)(2)(iv).  (c)(2)(v). 
(c)(3)(ii).  and  (c)(5)(vi)(a)  and  [b)  are 
redesignated  as  (c)(2)(v),  (c)(2)(vi), 
(c)(3)(iii),  and  (c)(5)(vi)  [b]  and  (c). 
respectively. 

2.  New  paragraphs  (c)(2)(iv),  (c)(3)(ii), 
and  (c](5)(vi)(a)  are  added. 

The  additions  read  as  follows: 


11.864-4    U.S.  aouroe  Inooma  aflaetivaly 
eonnactad  with  U.8.  buair 


(0*  •  • 

(2)*   *  * 

(iv)  Special  rule  relating  to  a  global 
dealing  operation.  An  asset  used  in  a 
global  dealing  operation,  as  defined  in 
§  1.482-8(a)(2)(i),  will  be  treated  as  an 
asset  used  in  a  U.S.  trade  or  business 
only  if  and  to  the  extent  that  the  U.S. 
trade  or  business  is  a  participant  in  the 
global  dealing  operation  under  §  1.863- 
3(h)(3),  and  income,  gain  or  loss 
produced  by  the  asset  is  U.S.  source 
imder  §  1.863-3(h)  or  woidd  be  treated 
as  U.S.  source  if  §  1.863-3(h)  were  to 
apply  to  such  amounts. 

•  •        •        •        • 

(3)*  •  * 

(ii)  Special  rule  relating  to  a  global 
dealing  operation.  A  U.S.  trade  or 
business  shall  be  treated  as  a  material 
factor  in  the  reaUzation  of  income,  gain 
or  loss  derived  in  a  global  dealing 
operation,  as  defined  in  §  1.482- 
8(a)(2)(i).  only  if  and  to  the  extent  that 
the  U.S.  trade  or  business  is  a 
I>articipant  in  the  global  deaUng 
operation  under  §  1.863-3(h)(3),  and 
income,  gain  or  loss  reaUzed  by  the  U.S. 
trade  or  btisiness  is  U.S.  source  imder 
§  1.863-3(h)  or  would  be  treated  as  U.S. 
source  if  §  1.863-3(h)  wrere  to  apply  to 
such  amounts. 

•  •        •        •        • 

(5)*   •   * 

(vi)*   *   * 

(a)  Certain  income  earned  by  a  global 
dealing  operation.  Notwithstanding 
paragraph  (c)(5)(ii)  of  this  section,  U.S. 
soiuts  interest,  including  substitute 
interest  as  defined  in  §  1.861-2(a)(7), 
and  dividend  income,  including 
substitute  dividends  as  defined  in 
§  1.861-3(a)(6),  derived  by  a  participant 
in  a  global  dealing  operation,  as  defined 
in  §  1.482-8(a)(2)(i),  shall  be  treated  as 
attributable  to  the  foreign  corporation's 
U.S.  trade  or  business,  only  if  and  to  the 
extent  that  the  income  would  be  treated 
as  U.S.  source  if  §  1.863-3(h)  were  to 
apply  to  such  amoimts. 

Par.  10.  Section  1.864-6  is  amended 
as  follows: 

1.  Paragraph  (b)(23(ii)(c/)(3)  and 
(b)(3)(ii)(c)  are  added. 

2.  Paragraph  (b)(3)(i)  is  revised  by 
adding  a  new  sentence  after  the  last 
sentence.  ~ 

The  additions  and  revision  read  as 
follows: 

S 1 .864-6  income,  gain  or  ioaa  attributable 
to  an  office  or  other  fixed  place  of  buaineaa 
in  tfw  United  Statea. 


(ii)*  •  * 

id)'  '  * 

[3)  Certain  income  earned  by  a  global 
dealing  operation.  Notwithstanding 
paragraphs  (b](2)(ii)  (a)  or  (b)  of  this 
section,  foreign  source  interest, 
including  substitute  interest  as  defined 
in  §  1.861-2(a)(7),  or  dividend  income, 
including  substitute  dividends  as 
defined  in  §  1.861-3(a)(6),  derived  by  a 
participant  in  a  global  dealing 
operation,  as  defined  in  S  1.482- 
8(a)(2)(i)  shall  be  treated  as  attributable 
to  the  foreign  corporation's  U.S.  trade  or 
business  ooiy  if  and  to  the  extent  that 
the  income  would  be  treated  as  U.S. 
soiuce  if  §  1.863-3(h)  were  to  apply  to 
such  amounts.  •  *  • 

(3)*   •  • 

(i)  *  *  *  Notwithstanding  paragraphs 
(h)(3)(i)  [1]  and  [2)  of  this  section,  an 
office  or  other  fixed  place  of  business  of 
a  nonresident  alien  individual  or  a 
foreign  corporation  which  is  located  in 
the  United  States  and  which  is  a 
participant  in  a  global  deaUng 
operation,  as  defined  in  §  1.482- 
8(a)(2)(i),  shall  be  considered  to  be  a 
material  foctor  in  the  realization  of 
foreign  source  income,  gain  or  loss,  only 
if  and  to  the  extent  that  such  income, 
gain  or  loss  would  be  treated  as  U.S. 
source  if  §  1.863-3(h)  were  to  apply  to 
such  amounts. 

(ii)*  *  * 

(c)  Property  sales  in  a  gfobal  dealing 
operation.  Notwithstanding  paragraphs 
(b)(3)(ii)(a)  or  (6)  of  this  section, 
personal  property  described  in  section 
1221(1)  and  sold  in  the  active  conduct 
of  a  taxpayer's  global  deaUng  operation, 
as  defined  in  §  1.482-8(a)(2)(i),  shall  be 
presumed  to  have  been  sold  for  use, 
consumption,  or  disposition  outside  of 
the  United  States  only  if  and  to  the 
extent  that  the  income,  gain  or  loss  to 
which  the  sale  gives  rise  would  be 
sourced  outside  of  the  United  States  if 
§  1.863-3(h)  were  to  apply  to  such 
amounts. 

Par.  11.  Section  1.894-1  is  amended 
as  follows: 

1.  Paragraph  (d)  is  redesignated  as 
paragraph  (e). 

2.  New  paragraph  (d)  is  added. 
The  adaition  reads  as  follows: 

S 1 .804-1    Income  affected  by  treaty. 


(b)* 
(2)* 


(d)  Income  from  a  global  dealing 
operation.  If  a  taxpayer  that  is  engaged 
in  a  global  dealing  operation,  as  defined 
in  §  1.482-8(a)(2)(i),  has  a  permanent 
establishment  in  the  United  States 
under  the  principles  of  an  applicable 
U.S.  income  tax  treaty,  the  principles  of 
§  1.863-3(h).  §  1.864-4(c)(2)(iv), 
§  1.864-4(c)(3)(ii),  §  1.864-4(c)(5)(vi)(a) 
or  §  1.864-6(b)(2)(ii)(d)(3)  shall  apply 
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for  purposes  of  determining  the  income 
attributable  to  that  U.S.  permanent 
establishment. 


Par.  12.  Section  1.988-4  is  amended 
as  follows: 

1.  Paragraph  (h)  is  redesignated  as 
paragraph  (i). 

2.  A  new  paragraph  (h)  is  added. 
The  addiuon  and  revision  read  as 

follows: 


f  1.966  I    Source  of  gain  or  loss  reallzad 
on  a  sscUon  668  transfer. 


(h)  Exchange  gain  or  loss  from  a 
global  dealing  operation. 
Notwithstanding  the  provisions  of  this 
section,  exchange  gain  or  loss  derived 
by  a  participant  in  a  global  dealing 
operation,  as  defined  in  §  1.482- 
8(a)(2)(i),  shall  be  sourced  under  the 
rules  set  forth  in  §  1.863-3(h). 

MidiMl  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc  98-5674  Filed  3-2-98;  1:50  pm] 
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DEPARTMENT  OF  DEFENSE 

Dafanse  Logiatlcs  Agency 

32  CFR  Part  323 

[Defenae  Logistics  Agency  Reg.  5400.21] 

Dafanaa  Loglattca  Agency  Privacy 
Program 

agency:  Defense  Logistics  Agency,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  exempt  a  system  of  records 
identified  as  S500.60  CA,  entitled  'DLA 
Complaint  Program  Records'  from 
certain  provisions  of  the  Privacy  Act. 
The  exemptions  are  intended  to  increase 
the  value  of  the  system  of  records  for 
law  enforcement  purposes,  to  comply 
with  prohibitions  against  the  disclosure 
of  certain  kinds  of  information,  and  to 
protect  the  privacy  of  individuals 
identified  in  the  system  of  records. 
DATES:  Comments  must  be  received  on 
or  before  May  5, 1998,  to  be  considered 
by  this  agency. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency,  ATTN:  CAAR,  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866.  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 


constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  efi'ect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Flexibility  Act  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  It  has  been 
determined  ttiat  this  Privacy  Act  rule  for 
the  Deptartment  of  Defense  imposes  no 
information  requirements  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a,  known  as 
the  Privacy  Act,  and  44  U.S.C.  Chapter 
35. 

This  proposed  rule  would  add  an 
exempt  Privacy  Act  system  of  records  to 
the  DLA  inventory  of  systems  of 
records.  DLA  operates  a  complaint 
system  whereby  individuals  may  report 
instances  of  suspected  fraud,  waste,  or 
abuse;  mismanagement;  contract 
deviations,  noncompliance,  or 
improprieties;  administrative 
misconduct;  or  adverse  treatment  under 
the  complaint  program.  Allegations  are 
investigated  and  appropriate  corrections 
are  instituted.  The  proposal  to  exempt 
the  system  reflects  recognition  that 
certain  records  in  the  system  may  be 
deemed  to  require  protection  from 
disclosure  in  order  to  protect 
confidential  sources  mentioned  in  the 
files  and  avoid  compromising, 
impeding,  or  interfering  with 
investigative  and  enforcement 
proceedings.  The  EKrector  proposes  to 
adopt  these  exemptions  for  the  reasons 
provided. 

List  of  Subjects  is  32  CFR  part  323 

Privacy. 

Accordingly,  32  CFR  part  323  is 
proposed  to  be  amended  as  follows: 

PART  323-DEFENSE  LOGISTICS  AGENCY 
PRIVACY  PROGRAM. 

1.  The  authority  citation  for  part  323 
continues  to  read  as  follows: 


Authority:  Pub.  L  93-579, 88  Stat  1896  (5 
U.S.C  552a). 

2.  Appendix  H  to  Part  323  is  proposed 
to  be  amended  by  adding  paragraph  e. 
as  follows: 

Appendix  H  to  Part  32M>LA  Exemption 
Rules. 


e.  ID:  S500.80  CA  (Specific 
exemption). 

1.  System  name:  DLA  Complaint 
Program  Records. 

2.  Exemption:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitled  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  the 
information,  the  individual  will  be 
provided  access  to  the  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Investigat(Hy  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  quahfications 
for  federal  civilian  employment, 
miUtary  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5). 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

3.  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5),  subsections  (c)(3),  (d)(1)  through 
(d)(4),  (e)(1),  (e)(4)(G),  (H),  and  (I),  and 
(f). 

4.  Reasons:  (i)  From  subsection  (c)(3) 
because  to  grant  access  to  an  accounting 
of  disclosures  as  required  by  the  Privacy 
Act,  including  the  date,  natxue,  and 
purpose  of  each  disclosiue  and  the 
identity  of  the  recipient,  could  alert  the 
subject  to  the  existence  of  the 
investigation  or  prosecutive  interest  by 
DLA  or  other  agencies.  This  could 
seriously  compromise  case  preparation 
by  prematurely  reveaUng  its  existence 
and  nature;  compromise  or  interfere 
with  witnesses  or  make  witnesses 
reluctant  to  coc^erate;  and  lead  to 
suppression,  alteration,  or  destruction  of 
evidence. 

(ii)  From  subsections  (d)(1)  through 
(d)(4),  and  (f)  because  providing  access 
to  records  of  a  civil  or  administrative 
investigation  and  the  right  to  contest  the 
contents  of  those  records  and  force 
changes  to  be  made  to  the  information 
contained  therein  would  seriously 
interfere  with  and  thwart  the  orderly 
and  imbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
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would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  odier  disposition  of  assets  that 
would  make  them  difBcult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is 
compiled  for  law  enforcement  purposes 
and  is  exempt  from  the  access 
provisions  of  subsections  (d)  and  (f). 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  ouxently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  DLA 
will,  nevertheless,  continue  to  pubUsh 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

Dated:  March  2, 1998. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 

[FR  Doc.  98-5760  Filed  3-5-98;  8:45  am] 

BILIJNQ  CODE  SOOO-CM-F 


POSTAL  SERVICE 

39  CFR  Part  111 

Eligibility  Requirements  for  Certain 
Nonprofit  Standard  Mali  Rate  Matter 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will 
amend  the  standards  for  mail  matter 
eUgible  to  be  sent  at  the  Nonprofit 
Standard  Mail  rates.  Specifically,  mail 
matter  that  seeks  or  solicits  membership 
dues  payments  may  contain 
"promotional"  material  concerning 
membership  benefits  when  certain 
criteria  are  met. 


DATES:  Comments  must  be  received  on 
or  before  April  6, 1998. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Manager, 
Business  Mail  Acceptance,  USPS 
Headquarters,  475  L'Enfant  Plaza  SW.. 
Washington.  DC  20260-6808.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  Room  6801  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  M.  Lease,  202-268-5188. 
SUPPLEMENTARY  INFORMATION:  Nonprofit 
organizations  authorized  to  mail  at  the 
Nonprofit  Standard  Mail  rates  often  list 
"member  benefits"  when  soUciting  new 
members  or  renewals.  The  Postal 
Service  has  long  held  that  references  to 
benefits  are  "permissible,"  i.e.,  not 
considered  soUcitations  under  the 
statutory  restrictions  on  matter  eligible 
for  the  nonprofit  rates,  provided 
advertising,  promotional,  or  application 
materials  for  such  benefits  are  not 
included  in  the  mailpiece. 

The  Postal  Service  position  is  based 
on  39  U.S.C.  3626(j)(2)(B),  which  is 
implemented  in  IDomestic  Mail  Manual 
(DMM)  E670.5.7b,  and  states  that  an 
authorized  nonprofit  organization's 
material  is  not  disqualified  from  being 
mailed  at  the  Nonprofit  Standard  Mail 
rates  solely  because  that  material 
contains,  but  is  not  primarily  devoted 
to,  references  to  and  a  response  card  or 
other  instructions  for  making  inquiries 
about  services  or  benefits  available  from 
membership  in  the  authorized 
organization,  if  advertising, 
promotional,  or  application  materials 
for  such  services  or  benefits  are  not 
included.  If  advertising,  promotional,  or 
application  materials  are  present  in  a 
mailpiece  that  announces  the 
availability  of  membership  services  or 
benefits,  the  mailpiece  is  not  eligible  for 
the  Nonprofit  Standard  Mail  rates 
unless  the  provision  of  such  services  or 
benefits  is  "substantially  related"  to  the 
exercise  or  performance  by  the 
organization  of  one  or  more  of  the 
purposes  imder  which  the  organization 
qualified  to  mail  at  the  Nonprofit 
Standard  Mail  rates  or,  if  the  benefit  is 
for  travel,  insurance,  or  financial 
instnmients  such  as  credit  cards  which 
are  subject  to  separate  rules,  other 
prescribed  exceptions  are  met.  See  39 
U.S.C.  3626(j)  and  DMM  E670.5.4. 

The  Postal  Service  considers 
descriptive  information  printed  in 
conjunction  with  the  generic  name  of  a 
service  or  product  constituting  a 
membership  benefit,  to  be  promotional. 
For  example,  information  such  as  "low 
cost,"  "no  annual  fee,"  or  "5%  interest 


rate"  to  describe  a  credit  card  ofiiered  as 
a  membership  benefit  would  be 
considered  promotional  material  (in  the 
same  manner  as  words  such  as 
"delicious,"  "nutritional,"  or 
"inexpensive"  would  be  considered 
promotional  if  used  to  describe  food 
products]  which  may  make  the 
mailpiece  ineligible  for  the  Nonprofit 
Standard  Mail  rates.  Purchase  terms  and 
conditions,  and  brand  names  are  also 
considered  promotional. 

On  November  14, 1997,  the  Postal 
Service  published  a  final  rule  in  the 
Federal  Riegister  allowing  solicitations 
for  contributions  or  membership  dues 
payments  that  o^er  "backend 
premiums"  not  to  be  considered 
advertising  for  the  premium(s}  when 
certain  criteria  are  met  (See  62  FR 
61014-61015  (November  14, 1997)).  In 
doing  so,  the  Postal  Service  determined 
to  consider  the  solicitation  as  a  single 
transaction,  and  considered  whether  it 
was  predominantly  a  request  for 
contributions  or  dues  payments.  The 
Postal  Service  believes  it  appropriate  to 
adopt  a  similar  approach  with  respect  to 
the  annoimcements  of  benefits  available 
to  members.  Nevertheless,  the  Postal 
Service  is  mindful  of  section  39  U.S.C 
3626(j)(2)(B),  which  prohibits  the 
inclusion  of  advertising,  promotional,  or 
application  materials  in  conjimction 
with  these  advertisements. 

The  Postal  Service  proposes  an 
amendment  to  Domestic  Mail  Manual 
E670.5.7b.,  to  provide  that  a  solicitation 
for  new  members  or  renewal  of 
membership  may,  to  a  minor  extent, 
describe  membership  benefits  with  the 
use  of  promotional  terms  provided  it 
can  be  determined  by  an  actual 
measurement  that  the  piece  is  primarily 
a  solicitation  for  new  members  or  a 
renewal  offer.  For  purposes  of  this 
exception,  minor  is  defined  as  less  than 
half.  Measurement  would  be  performed 
in  accordance  with  the  same  standards 
for  measuring  advertising  and 
nonadvertising  in  a  Periodicals 
publication.  See  DMM  P200.1.7.  This 
change,  which  will  affect  mailings  made 
after  the  date  any  rule  change  is  adopted 
and  not  retroactively  to  previous 
mailings,  only  appUes  to  the  soUdtation 
letter  itself,  and  not  to  any  brochures, 
circulars,  flyers,  or  other  separate, 
distinct,  or  independent  docimients. 
Any  advertising,  promotional,  or 
apphcation  materials  in  these  latter 
documents  may  cause  the  mailpiece  to 
be  ineligible  for  the  nonprofit  rates.  The 
proposal  does  estabUsh  a  limited 
exception  for  an  organization  which 
prepares  a  standard,  preprinted 
document,  consisting  of  a  single  sheet, 
that  lists  and  describes  its  member 
benefits.  This  dociunent  may  be 
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enclosed  with  and  considered  part  of 
the  solidtation  letter  for  purposes  of 
applying  the  proposed  test,  provided 
that  the  letter  does  not  itself  list  or 
describe  the  member  benefits.  The  latter 
may,  however,  refer  the  addressee  to  the 
separate  list  of  benefits.  (For  example, 
the  letter  may  state:  "For  a  description 
of  benefits  available  to  members,  please 
see  the  attached  sheet",  as  long  as  no 
promotional  material  concerning  the 
benefits  is  included.) 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  {5  U.S.C. 
553{b},  {c}}  regarding  proposed 
rulemaking  by  39  U.S.C.  410{a},  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
DMM ,  incorporated  by  reference  in  the 
Code  of  Federal  Regulations,  (see  CFR 
part  111). 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401,  403.  404,  3001-3011,  3201-3219.  3403- 
3406,  3621.  3626,  5001. 

2.  Amend  Domestic  Mail  Manual 
E670.5.7,  by  revising  b.  to  read  as 
follows: 

E    Eligibility 


E670    Nonprofit  Standard  Mail 


5.0    ELIGIBLE  AND  INEUGIBLE 
MATTER 


5.7    Other  Matter 

An  authorized  nonprofit 
organization's  material  is  not 
disqualified  imm  being  mailed  at  the 
Nonprofit  Standard  Mail  rates  solely 
because  that  material  contains,  but  is 
not  primarily  devoted  to: 
•        •        *        •        • 

b.  References  to  and  a  response  card 
or  other  instructions  for  making 
inquiries  about  services  or  benefits 
available  from  membership  in  the 
authorized  organization,  if  advertising, 
promotional,  or  application  materials 
for  such  services  or  benefits  are  not 
included.  For  purposes  of  this  section, 
descriptions  of  member  benefits 
available  as  a  part  of  membership 
including  the  use  of  adjectives,  terms, 
conditions,  and  brand  names,  are 


permissible  when  they  are  a  minor  part 
of  a  solicitation  or  renewal  request  for 
membership  payments.  For  purposes  of 
this  provision,  "minor"  is  defined  as 
"less  than  half."  Measurement  is  made 
in  accordance  with  P200.1.  The 
solicitation  or  renewal  request  in  which, 
to  a  minor  degree,  member  benefits  may 
be  promoted  is  considered  to  include 
only  a  printed  letter  to  prospective 
members  or  current  members  whose 
membership  is  about  to  expire,  and  not 
to  any  separate,  distinct,  or  independent 
brochure,  circular,  flyer,  or  other 
documents.  Such  separate  documents 
will  be  considered  advertising  if  they 
contain  any  advertising,  promotional,  or 
application  materials.  Exception:  A 
separate  document  prepared  by  the 
qualifying  organization,  consisting  of 
one  sheet,  will  be  considered  to  be  part 
of  the  solicitation  letter  if  it  describes 
the  organization's  member  benefits  and 
the  solicitation  letter  does  not  describe 
the  organization's  benefits  but  instead 
refers  the  reader  to  the  separate 
document. 
***** 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 
Chief  Counsei,  Legislative. 
[FR  Doc.  98-5772  Filed  3-5-98;  8:45  am] 

BILUNQ  CODE  ni»-12-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264  and  265 
[FRL-5973-fl 

Project  XL  Site-specific  Rulemaking  for 
OS!  Specialties.  Inc.,  Sistersville,  WV 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  implementing  a 
project  under  the  Project  XL  program  for 
the  OSi  Specialties,  Inc.  plant,  a  wholly 
owned  subsidiary  of  Witco  Corporation, 
located  near  Sistersville,  West  Virginia 
(the  "Sistersville  Plant").  The  terms  of 
the  XL  project  are  defined  in  a  Final 
Project  Agreement  ("FPA")  which  was 
made  available  for  public  review  and 
comment.  See  62  FR  34748,  June  27, 
1997.  Following  a  review  of  the  public 
comments,  the  FPA  was  signed  by 
delegates  from  the  EPA,  the  West 
Virginia  Division  of  Environmental 
Protection  ("WVDEP")  and  Witco 
Corporation  on  October  17, 1997.  The 
EPA  is  today  proposing  a  site-specific 
rule,  applicable  only  to  the  Sistersville 


Plant,  to  facilitate  implementation  of  the 
XLproject. 

Today's  action  proposes  a  site-specific 
regulatory  def(9rral  from  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
organic  air  emission  standards, 
commonly  known  as  RCRA  Subpart  CC. 
The  applicability  of  this  site-specific 
deferral  is  limited  to  two  existing 
hazardous  waste  surface 
impoimdmentt,  and  is  conditioned  on 
the  Sistersville  Plant's  compliance  with 
air  emission  and  waste  management 
requirements  that  have  been  developed 
imder  this  XL  project.  Today's  action 
proposes  site-specific  regulatory 
changes  to  implement  this  XL  project. 
The  agency  expects  this  XL  project  to 
result  in  superior  environmental 
performance  at  the  Sistersville  Plant, 
while  deferring  significant  capital 
expenditures,  and  thus  providing  cost 
savings  for  the  Sistersville  Plant. 
DATES:  Comments.  Public  comments  on 
this  proposed  rule  will  be  accepted  until 
March  27, 1998. 

Public  Hearing.  A  public  hearing  vsrill 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
verbal  presentation  of  data,  views,  or 
arguments  concerning  this  site-specific 
rule  to  implement  the  Sistersville 
Plant's  XL  project.  If  anyone  contacts 
the  EPA  requesting  to  speak  at  a  public 
hearing  by  March  16, 1998,  a  public 
hearing  will  be  held  on  March  20, 1998. 

ADDRESSES: 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  make  verbal  presentations 
must  contact  Mr.  Tad  Radzinski  at  U.S. 
EPA  Region  3.  Mr.  Tad  Radzinski  may 
be  contacted  at  the  following:  U.S. 
Environmental  Protection  Agency, 
Region  3  (3WC11),  841  Chestnut  Street, 
Philadelphia,  PA  19107-4431,  (215) 
566-2394. 

Comments.  Written  comments  should 
be  mailed  to  the  RCRA  Information 
Center  Docket  Clerk  (5305W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
Please  send  an  original  and  two  copies 
of  all  comments,  and  refer  to  Docket 
Number  F-98-MCCP-FFFFF. 

Docket.  A  docket  containing 
supporting  information  used  in 
developing  this  rulemaking  is  available 
for  public  inspection  and  copying  at  the 
EPA's  docket  office  located  at  Crystal 
Gateway,  1235  Jefferson  Davis  Highway, 
First  Floor,  Arlington,  Virginia.  Tlbe 
public  is  encouraged  to  phone  in 
advance  to  review  docket  materials. 
Appointments  can  be  scheduled  by 
phoning  the  Docket  Office  at  (703)  603- 
9230,  Refer  to  RCRA  docket  number  F- 
98-MCCP-FFFFF. 

A  duplicate  copy  of  the  docket  is 
available  for  inspection  and  copying  at 
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U.S.  EPA.  Region  3.  841  Chestnut  Street, 
Philadelphia.  PA  19107-4431.  during 
nonnal  business  hours.  Persons  wishing 
to  view  the  duplicate  docket  at  the 
Philadelphia  location  are  encouraged  to 
contact  Mr.  Tad  Radzinski  in  advance, 
by  telephoning  (215)  56&-23'94. 

FOR  FURTHER  rNFORMATION  CONTACT:  Mr. 
Tad  Radzinski.  U.S.  Environmental 
Protection  Agency.  Region  3  (3WC11), 
Waste  Chemical  Management  Division, 
841  Chestnut  Street,  Philadelphia,  PA 
19107-4431,  (215)  566-2394. 
SUPPI.BNENTARY  INFORMATION:  The  air 
emission  and  waste  management 
requirements  proposed  today  are  set 
forth  in  an  associated  direct  final  rule 
published  in  the  Final  Rules  section  of 
today's  Federal  Register.  The  EPA  is 
publishing  this  action  as  a  proposed 
rule,  and  concurrently  as  a  direct  final 
rule  without  prior  proposal,  because 
EPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  relevant 
adverse  comments.  In  the  event  that  no 
relevant  adverse  comments  are  received 
by  the  close  of  the  twenty-one  day 
public  comment  period,  this  action  will 
become  effective  on  April  1, 1998.  This 
rule  will  become  effective  without 
further  notice  unless  the  Agency 
receives  relevant  adverse  comment 
within  21  days  of  today's  action.  Should 
the  Agency  receive  such  comments,  it 
will  publish  a  notice  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  If  relevant  adverse  comments 
are  received  on  this  proposed  rule  or  on 
the  associated  direct  final  rule,  EPA  will 
withdraw  the  direct  final  rule  and 
address  the  comments  received.  Tlie 
EPA  would  then  publish  responses  to 
such  comments  when  final  action  is 
taken,  pursuant  to  this  proposed  rule. 
No  additional  opportunity  for  public 
comment  will  be  provided.  Unless  the 
direct  final  rule  is  withdrawn^-no 
further  rulemakings  will  be  published 
for  this  action. 

For  additional  information  on  today's 
proposed  rulemaking,  including  the 
regulatory  text  of  the  proposed  rule,  see 
the  associated  direct  final  rule  which  is 
published  in  the  Final  Rules  section  of 
today's  Federal  Register. 

Public  Hearing 

A  pubUc  hearing  will  be  held,  if 
requested,  to  provide  opportunity  for 
interested  persons  to  make  verbal 
presentations  regarding  this  proposed 
regulation  in  accordance  with  42  U.S.C. 
§  7004(b)(1);  40  CFR  part  25.  Persons 
wishing  to  make  a  verbal  presentaticHi 
on  the  proposed  rule  to  implement  the 
OSi  Sistersville  Plant  XL  project  should 
contact  Mr.  Tad  Radzinski  of  the  Region 
3  EPA  office,  at  the  address  given  in  the 


ADDRESSES  section  of  this  document. 
Any  member  of  the  public  may  file  a 
written  statement  before  the  hearing;  or 
after  the  hearing,  to  be  received  by  EPA 
no  later  than  March  27, 1998.  Written 
statements  should  be  sent  in  duplicate 
to  the  RCRA  Information  Center  Docket 
Office,  and  to  Mr.  Tad  Radzinski,  at  the 
addresses  given  in  the  ADDRESSES 
section  of  this  document.  If  a  public 
hearing  is  held,  a  verbatim  transcript  of 
the  hearing,  and  written  statements 
provided  at  the  hearing  will  be  available 
for  inspection  and  copying  during 
normal  business  hours  at  the  EPA 
addresses  for  docket  inspection  given  in 
the  ADDRESSES  section  of  this  preamble. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regiilatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  hkely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  aimualized  cost  of  this 
rule  would  be  significantly  less  than 
$100  million  and  would  not  meet  any  of 
the  other  criteria  specified  in  the 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866,  and  is  therefore 
not  subject  to  OMB  review. 

Executive  Order  12866  also 
encourages  agencies  to  provide  a 
meaningful  public  comment  period,  and 
suggests  that  in  most  cases  the  comment 
period  should  be  sixty  days.  However, 
in  consideration  of  the  very  limited 
scope  of  today's  site-specific 
rulemaking,  and  the  previous 
opportimity  fw  public  comment  (which 
included  the  details  of  today's 
rulemaking)  that  EPA  provided  with  the 
proposed  FPA  (see  62  FR  34748.  June 


27, 1997).  the  EPA  considers  twenty-one 
days  to  be  sufficient  in  providing  a 
meaningful- pubUc  comment  period  for 
today's  action. 

Regulatmy  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  reqiiirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  it  only  affects  one  facility,  the 
OSi  Sistersville  Plant  in  Sistersville, 
West  Virginia.  The  Sistersville  Plant  is 
not  a  small  entity.  Therefore,  EPA 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  action  applies  only  to  one 
company,  and  therefore  requires  no 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act,  and 
therefore  no  information  collection 
request  (ICR)  will  be  submitted  to  OMB 
for  review  in  compliance  with  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501.  etseq. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  wflfen  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
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rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  govemmiBnts.  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  developmrait  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  applicable 
only  to  the  OSi  Sistersville  Plant, 
located  near  Sistersville,  West  Virginia. 
The  EPA  has  determined  that  thisjnle 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  EPA  has  also 
determined  that  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

ListofSubiects 

40  CFR  Part  264 

Environmental  protection.  Air 
pollution  control,  Control  device. 
Hazardous  waste.  Monitoring,  Reporting 
and  recordkeeping  requirements, 
Surface  impoundment.  Treatment 
storage  and  disposal  facility.  Waste 
determination. 

40  CFR  Part  265 

Environmental  protection.  Air 
pollution  control.  Control  device. 
Hazardous  waste.  Monitoring,  Reporting 
and  recordkeeping  requirements, 
Surface  impoundment.  Treatment 
storage  and  disposal  facility.  Waste 
determination. 

Dated:  February  26, 1998. 
Carol  M.  Browner, 

Administrator. 

(FR  Doc.  98-5558  Filed  3-5-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  25  and  100 
[FCC  98-26;  IB  Docket  No.  98-21] 

Policies  and  Rules  for  the  Direct 
Broadcast  Satellite  Service 

agency:  Federal  Communications 

Commissicxi. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY;  The  Federal  Communications 
CommissicNi  (FCC)  proposes  to  amend 
and  relocate  the  regulations  covering  the 
Direct  Broadcast  Satellite  (DBS)  service. 
The  notice  of  proposed  rulemaking  also 
asks  whether  the  FCC  should  consider 
adopting  new  rules  addressing 
horizontal  concentration  in  the  multi- 
channel video  programming  distribution 
(MVPD)  market,  such  as  limitations  on 
cable/DBS  cross-ownership.  The  actions 
are  necessary  to  consolidate  and 
harmonize  the  Commission's  rules  for 
satellite  services  and  to  obtain  public 
comment  on  policies  for  the  DBS 
service.  The  effect  of  relocating  the  DBS 
service  rules  is  to  simplify  and 
harmonize  the  rules  for  satellite  services 
in  one  part  of  the  Commission's  rules. 

DATES:  Submit  coirunents  on  or  before 
April  6, 1998.  Submit  reply  comments 
on  or  before  April  21, 1998.  Written 
comments  by  the  public  on  the 
proposed  information  collections  are 
due  April  8, 1998.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (OMB)  on  the 
proposed  information  collections  on  or 
before  May  5, 1998. 

addresses:  Send  written  comments  and 
reply  comments  to  Office  of  the 
Secretary,  Federal  Communications 
Commission.  1919  M  Street,  N.W., 
Room  222.  Washington,  D.C.  20554.  For 
purposes  of  this  proceeding,  we  hereby 
waive  those  provisions  of  our  rules  that 
require  formal  comments  to  be  filed  on 
paper,  and  encourage  parties  to  file 
comments  electronically.  File  electronic 
comments  using  the  electronic  fiUng 
interface  available  on  the  FCC's  World 
Wide  Web  site  at 

<http://dettifoss.fcc.gov;8080/cgi-bin/ 
ws.exe/bet»/ecfs/upload.hts>.  Further 
information  on  the  process  of 
submitting  comments  electronically  is 
available  at  that  location  and  at  <http:/ 
/www.fcc.gov/e-file/>.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  Street. 
N.W.,  Wellington.  DC  20554,  or  via  the 


Internet  to  jboley®fcc.gov.  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB.  725  17th  Street,  N.W., 
Washington,  DC  20503  or  via  the 
Internet  to  fain^Sal.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Kim  Baum,  202- 

418-0756 
Economic  Information:  Doug  Webbuik, 

202-418-1494 
Legal  Information:  Chris  Murphy,  202- 

418-2373 

For  additional  information  concerning 
the  information  collections  contained  in 
this  Notice  contact  Judy  Boley  at  202- 
418-0214,  or  via  the  Internet  at 
jboley^cc.gov. 

SUPPt-BUBITARY  INFORMATION: 

1.  The  Commission  is  authorized  to 
conduct  this  rulemaking  pursuant  to  its 
statutory  authority  contained  in  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  lS4(i),  303(v).  The 
Commission  has  historically  regulated 
direct  broadcast  satellite  (DBS)  service, 
which  is  transmitted  using  frequency 
bands  that  are  internationally  allocated 
to  the  broadcast  satellite  service  (BSS), 
and  direct-to-home  fixed-satelUte 
service  (DTH-FSS),  which  is 
transmitted  using  fixed-satelUte  service 
(FSS)  fi^uency  bands,  separately.  The 
Commission  rules  for  the  DBS  service 
are  codified  in  47  CFR  part  100.  while 
FSS  rules,  including  those  appUcable  to 
DTH-FSS  providers,  can  be  found  in 
part  25.  Since  both  DBS  and  DTH-FSS 
provide  video  services  directly  to  the 
home  via  satellite,  the  notice  of 
proposed  rulemaking  (Notice)  proposes 
to  consolidate,  where  possible,  the  DBS 
service  and  technical  rules  with  the 
rules  for  DTH-FSS  and  other  satellite 
services  imder  part  25  and  to  eliminate 
in  its  entirety  part  100.  The  Notice  also 
proposes  to  move  certain  DBS-specific 
part  100  rules  into  part  25  and  to 
eliminate  several  part  100  rules  which 
the  Commission  believes  are  no  longer 
needed.  For  instance,  the  Notice 
proposes  to  eliminate  the  part  100  rules 
(§§  100.72-80)  which  govern  DBS 
auctions  and  to  conduct  DBS  auctions 
under  the  general  auction  rules 
contained  in  part  1,  subpart  Q.  The 
Notice  also  seeks  comment  on  proposals 
to  revise  the  DBS  technical  rules  to 
conform  to  the  Commission's 
experience  regulating  the  service.  The 
Notice  further  proposes  to  amend  the 
Conunission's  part  25  rules,  where 
necessary,  in  order  to  render  them 
applicable,  where  appropriate,  to  DBS 
and  DTH-FSS,  as  well  as  other  satellite 
services. 

2.  In  proposing  to  incorporate  certain 
part  100  rules  into  part  25,  the  Notice 
highUghts  several  niles  of  particular 
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importance.  The  Notice  seeks  comment 
on  a  proposal  to  move  the  existing  DBS 
foreign  ownership  rules  firom  part  100  to 
part  25.  and  asks  whether  the 
Commission  should  modify  these  rules. 
The  Notice  also  seeks  comment  on  how 
the  Commission  can  strengthen  its  rules 
regarding  the  provision  of  DBS  service 
to  Alaska  and  Hawaii  and  whether  it 
should  adopt  geographic  service  rules 
for  Puerto  Rico  and  other  U.S.  territories 
and  possessions.  Because  it  is  the 
Commission's  goal  to  pnomote 
competition  in  the  multi-chaimel  video 
programming  distribution  (MVPD) 
market  generally,  the  Notice  also  seeks 
comment  as  to  whether  new  rules 
addressing  horizontal  concentration  in 
the  MVPD  market,  such  as  limitations 
on  cable/DBS  cross-ownership,  are 
necessary  in  order  to  prevent  anti- 
competitive conduct  in  the  MVPD 
market. 

Paperwork  Reductioa  Act  of  1995 

3.  This  Notice  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
-paperwork  burdens,  invites  the  general 
public  and  the  0£Bce  of  Management 
and  Budget  (0MB)  to  comment  on  the 
information  collections  contained  in 
this  Notice,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  PubUc  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  Notice;  OMB 
notification  of  action  is  due  60  days 
bom  date  of  pubUcation  of  this  Notice 
in  the  Federal  Registra-.  Comments 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utiUty;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quafity,  utiUty.  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Appmval  Number:  3060-0678. 

Title:  Commission's  Rules  and 
Regulations  for  Satellite  AppUcation 
and  Licensing  Procedures. 

Form  No.:  312. 

Type  of  Review:  revision  of  existing 
collection. 

Respondents:  Businesses  or  other  for 
profit,  including  small  businesses, 
governments. 

Number  (^Respondents:  1,320. 

Estimated  Time  Per  Response:  The 
Commission  estimates  that  all 
respondents  will  hire  an  attorney  or 


legal  assistant  to  complete  the  form.  The 
time  to  retain  these  services  is  2  hours 
per  respondent. 

Total  Annual  Burden:  2.640  hours. 

Estimated  Ckists  Per  Respondent:  This 
includes  the  charges  for  hiring  an 
attorney,  legal  assistant,  or  engineer  at 
$150  an  hour  to  complete  the 
submissions.  The  estimated  average 
time  to  complete  the  Form  312  is  11 
hours  per  response.  TTie  estimated 
average  time  to  complete  space  station 
submissions  is  20  hours  per  response. 
The  estimated  average  time  for  prepare 
submissions  using  non-U.  S.  Ucensed 
satelhtes  is  22  hours  per  response.  The 
estimated  average  time  to  complete  the 
ASL\  submission  is  24  hours  per 
response.  Earth  station  submissions: 
$2085.  ($1650  for  Form  312;  $375 
remainder  of  appUcation;  $60  for 
outside  hire).  Space  station  submissions 
and  Non-U.S.  licensed  satellite  fiUngs: 
$4710  ($1650  for  Form  312;  $3000  for 
remainder  of  submission;  $60  for 
outside  hire).  ASIA  submissions:  $3,660 
($3,600  for  submission;  $60  for  outside 
hire).  Fee  amounts  vary  by  type  of 
service  and  appUcation.  Total  fee 
estimates  for  industry:  $5,997,910.00 
Needs  and  Uses:  In  accordance  with  the 
Communications  Act.  the  information 
collected  will  be  used  by  the 
Commission  in  evaluating  applications 
requesting  authority  to  operate  pursuant 
to  part  25  of  the  Commission's  rules. 
The  information  will  be  used  to 
determine  the  legal,  technical,  and 
financial  abiUty  of  the  appUcants  and 
will  assist  the  Commission  in 
determining  whether  grant  of  such 
authorizations  are  in  Ae  public  interest. 

Initial  Regulatory  Flexbility  Analysis 

Piirsuant  to  the  Regulatory  Flexibility 
Act  of  1990,  5  U.S.C.  601-612.  (RFA)  as 
amended  by  the  Contract  with  America 
Advancement  Act  of  1996.  Public  Law 
104-121. 110  Stat.  847.  the 
Commission's  Initial  Regulatory 
Flexibility  Analysis  with  respect  to  this 
Notice  of  Proposed  Rulemaking  is  as 
follows: 

Reason  for  Action 

This  Notice  of  Proposed  Rulemaking 
(Notice)  proposes  to  streamline  and 
harmonize  the  Commission's  direct 
broadcast  satellite  (DBS)  service  rules. 
The  Notice  proposes  to  incorporate  the 
DBS  rules  into  part  25,  the  satelUte 
commimications  part  of  the 
Commission's  rules.  The  Notice  does 
not  envision  that  the  relocation  of  the 
DBS  service  rules  will  substantially  alter 
the  licensing  provisions  for  the  DBS 
service  under  current  part  100.  The  DBS 
service  was  initially  developed  in  1982 
with  the  promulgation  of  interim  rules. 


Inquiry  into  the  Development  o/ 
Regulatory  Policy  ih  Regard  to  Direct 
Broadcast  Satellites  for  the  Period 
Following  the  1983  Regional 
Administrative  Radio  Conference 
(Report  and  Order).  90  PCC2d  676 
(1982).  Since  1994,  DBS  Ucensees  have 
begun  to  provide  service  into  the  United 
States.  The  Notice  explains  that  the 
interim  rules  are  outmoded  with  respect 
to  the  application  and  Ucensing 
procedures  and  the  technical  parameters 
for  existing  systems.  Consistent  with  the 
FCC's  goals  of  regulating  services 
subject  to  its  jiuisdiction  in  a  common- 
sense  manner  and  promoting 
competition,  this  rulemaking  seeks  to 
streamline  and  simplify  the  FOC's  rules 
governing  the  DBS  service  by  applying 
a  unified  Form  312  for  DBS  space  and 
earth  stations.  For  instance.  The  NPRM 
proposes  to  eliminate  the  part  100  rules 
(sections  100.72-.80)  which  govern  DBS 
auctions  and  to  regulate  DBS  auctions 
imder  the  general  auction  rules 
contained  in  part  1,  subpart  Q.  In 
proposing  to  incorporate  certain  part 
100  rules  into  part  25,  the  Notice 
highlights  two  rules  of  particular 
importance.  The  Notice  seeks  comment 
on  a  proposal  to  move  the  existing  DBS 
foreign  ownership  rules  from  part  100  to 
part  25  and  whether  the  FCC  should 
modify  those  rules  in  the  event  it 
affirms  the  FCC  International  Bureau's 
decision  in  the  order  authorizing  MQ  to 
construct,  launch,  and  operate  a  DBS 
system  at  the  110  degrees  W.L.  orbital 
position  and  whether  similar 
restrictions  should  apply  to  DTH-FSS. 
MCI  Telecommunications  Corporation, 
Application  for  Authority  to  Construct. 
Launch  and  Operate  a  Direct  Broadcast 
Satellite  System  at  110  degrees  W.L,  DA 
9fr-1793  (1996).  The  Notice  also  seeks 
comment  on  how  the  FCC  can 
strengthen  the  rules  regarding  the 
provision  of  DBS  service  to  Alaska  and 
Hawaii.  Puerto  Rico,  and  other  U.S. 
territories  and  possessions.  Because  it  is 
the  FCC's  goal  to  promote  competition 
in  the  MVPD  market  generally,  the 
Notice  also  seeks  comment  as  to 
whether  new  rules  addressing 
horizontal  concentration  in  the  MVPD 
market,  such  as  limitations  on  cable/ 
DBS  cross-ownership,  are  necessary  in 
order  to  prevent  anti-competitive 
conduct  in  the  DBS  or  MVPD  markets. 

Objectives 

The  objective  of  this  proceeding  is  to 
streamline  the  DBS  service  rules  and 
harmonize  the  regulation  of  the  DBS 
service  with  other  satellite  services, 
where  appropriate.  While  incorporating 
the  DBS  rules  into  part  25,  the  location 
of  the  other  satelUte  commimications 
service  rules,  the  Notice  seeks  comment 
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on  relocation  of  the  foreign  ownership 
rules  of  section  100.11;  further  measures 
the  FCC  could  take  to  promote  service 
to  Alaska  and  Hawaii  and  other  U.S. 
territories  and  possessions;  comments 
on  proposals  to  update  the  DBS 
technical  rules;  and  comment  on 
whether  to  adopt  rules  to  address  issues 
related  to  concentration  in  the  multi- 
channel video  programming  distribution 
market.  The  Notice  proposes  that 
adoption  of  the  proposed  rules  will 
reduce  regulatory  burdens  and,  vnth 
minimal  disruption  to  existing 
permittees  and  licensees,  result  in  the 
continued  development  of  DBS  and 
other  satellite  services  to  the  public. 

Legal  Basis 

This  Notice  of  Proposed  Rulemaking 
is  adopted  pursuant  to  Sections  1,  4(i), 
303(r).  303(v).  307.  309(a),  309(j),  310  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151. 154(i),  303(r), 
303(v),  307,  309(a).  309(j),  310.  and  5 
U.S.C.  553  of  the  Administrative 
Procedures  Act. 

Description  and  Estimate  of  Small 
Entities  Subject  to  the  Rules 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
geostationary  or  non-geostationary  orbit 
fixed-sateUite  or  direct  broadcast 
satelUte  service  appUcants  or  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  Communications 
Services,  Not  Elsewhere  Classified.  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  milUon  or  less  in  annual 
receipts.  (13  CFR  121.201,  Standard 
Industrial  Classification  (SIC)  Code 
4899).  According  to  Census  Bureau  data, 
there  are  848  firms  that  fall  imder  the 
category  of  Communications  Services. 
Not  Elsewhere  Classified  which  could 
potentially  fall  into  the  DBS  category.  Of 
those,  approximately  775  reported 
annual  receipts  of  $11  million  or  less 
and  qualify  as  small  entities.  (U.S. 
Bureau  of  Census.  U.S.  Department  of 
Commerce.  1992  Census  of 
Transportation.  Communications, 
Utilities.  UC92-S-1.  Subject  Series, 


Establishment  and  Firm  Size,  Table  2D, 
Employment  Size  of  Firms:  1992,  SIC 
Code  4899  (Issued  May  1995)).  The 
rules  proposed  in  this  Notice  apply  only 
to  entities  providing  DBS  service.  Small 
businesses  do  not  have  the  financial 
ability  to  become  DBS  hcensees  because 
of  the  high  implementation  costs 
associated  with  satellite  services.  Since 
this  is  an  established  service,  however, 
with  limited  spectrum  and  orbital 
resources  for  assignment,  we  estimate 
that  no  more  than  15  entities  will  be 
Commission  licensees  providing  these 
services.  Therefore,  because  of  the  high 
implementation  costs  and  the  limited 
spectrum  resources,  we  do  not  believe 
that  small  entities  will  be  impacted  by 
this  rulemaking. 

Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposed  action  in  this  Notice 
would  affect  those  entities  applying  for 
DBS  construction  permits  and  licenses 
and  those  applying  to  participate  in 
auctions  of  DBS  spectrum  in  the  future. 
In  the  case  where  there  is  not  any 
mutual  exclusivity,  applicants  will  be 
required  to  follow  the  recently 
streamlined  application  procedures  of 
part  25  for  space  and  earth  station 
licenses  by  submitting  the  information 
required  by  Form  312,  where  applicable. 
In  the  case  where  there  is  mutual 
exclusivity  between  applicants  for  DBS 
authorizations,  the  competitive  bidding 
rules  of  part  1  will  be  used  to  determine 
the  licensee.  Applicants  will  have  to 
comply  with  the  requirement  to  file  a 
short-form  (FCC  Form  175).  Completion 
of  short-form  FCC  Form  175  to 
participate  in  an  auction  is  not 
estimated  to  be  a  significant  economic 
burden  for  these  entities.  The  action 
proposed  will  also  affect  auction 
vdnners  in  that  it  will  require  them  to 
submit  a  long  Form  312  application  for 
authorization.  This  process  will  be 
required  by  all  DBS  applicants  whether 
selected  through  the  competitive 
bidding  process  or  not. 


Federal  Rules  That  Overlap,  Duplicate 
or  Conflict  With  These  Proposed 
Requirements 

None.  One  of  the  main  objectives  of 
the  Notice  is  to  eliminate  any  existing 
overlap  or  duplication  of  rules  between 
the  DBS  and  other  satellite  services. 

Any  Significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives:  In 
developing  the  proposals  contained  in 
this  Notice,  we  have  attempted  to 
minimize  the  burdens  on  all  entities  in 
order  to  allow  maximvun  participation 
in  the  DBS  market  while  achieving  our 
other  objectives.  The  Notice  seeks 
comment  on  the  impact  of  the  proposals 
on  small  entities  and  on  any  possible 
alternatives  that  could  minimize  the 
impact  of  the  rules  on  small  entities.  In 
particular,  the  Notice  seeks  comment  on 
alternatives  to  the  reporting, 
recordkeeping,  and  other  compUance 
requirements. 

Comments  Are  Solicited 

Written  comments  are  requested  on 
this  hiitial  Regulatory  FlexibiUty 
Analysis.  These  comments  must  be  filed 
in  accordance  with  the  same  fiUng 
deadlines  set  for  comments  on  the  other 
issues  in  this  Notice,  but  they  must  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Regulatory  Flexibility  Analysis.  The 
Office  of  Public  Affairs,  Reference 
Operations  Division  shall  send  a  copy  of 
this  Notice  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects 

47  CFR  Part  25 

Satellites. 
47  CFR  Part  100 

SatelUtes. 
Federal  Communications  Commission. 
Magalie  Romaa  Salas, 
Secretary. 
[FR  Doc.  98-5938  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  BusineM-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currentiy  Approved  Information 
Coilection 

AGENCIES:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  Farm  Service  Acencv. 
USDA.  ' 

ACTION:  Proposed  collection;  comments 
requested. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Agencies  to  request  an  extension  for  a 
currently  approved  information 
collection  in  support  of  compliance 
writh  the  National  Environmental  Policy 
Act  and  other  applicable  environmental 
requirements. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  5, 1998  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Davis,  Director,  Program 
Support  Staff,  Rural  Housing  Service, 
U.S.  Department  of  Agricultvire,  Stop 
0761, 1400  Independence  Ave.,  S.W., 
Washington,  DC  20250-0761, 
Telephone  (202)  720-9619. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1940  Subpart  G. 
"Environmental  Program." 
OMB  Number:  0575-0094. 
Expiration  Date  of  Approval:  ]\me  30. 
1998. 
Type  of  Request:  Extension  of  a 

currently  approved  information 

collection. 
Abstract:  The  information  collection 

under  OMB  Number  0575-0094  enables 

the  Agencies  to  effectively  administer 

the  policies,  methods,  and 


responsibilities  for  compliance  with  the 
National  Environmental  Policy  Act  and 
other  apphcable  environmental  laws, 
executive  orders,  and  regulations. 

The  National  Environmental  Policy 
Act  (NEPA)  requires  Federal  agencies  to 
consider  the  potential  environmental 
impacts  of  proposed  major  federal 
actions  in  Agency  planning  and 
.    decision-maldng  processes.  For  the 
Agencies  to  comply,  it  is  necessary  that 
they  have  information  on  the  types  of 
environmental  resources  on  site  or  in 
the  vicinity  that  might  be  impacted  by 
the  proposed  action,  as  well  as 
information  on  the  nature  of  the  project 
selected  by  the  applicant  (the  activities 
to  be  carried  out  at  the  site;  any  air. 
Uquid  and  solid  wastes  produced  by 
these  activities,  etc.).  The  applicant  is 
the  only  logical  source  for  providing 
this  information.  In  fact,  the  vast 
majority  of  Federal  Agencies  that  assist 
non-Federal  applicants  in  sponsoring 
projects  require  these  applicants  to 
submit  such  environmental  data. 

The  Agencies  provide  forms  and/or 
other  guidance  to  assist  in  the  collection 
and  submission  of  information.  The 
information  is  usually  submitted  via 
hand  delivery  or  U.S.  Postal  Service  to 
the  appropriate  Agency  office. 

The  information  is  used  by  the 
Agency  officer  who  is  processing  the 
apphcation  for  financial  assistance  or 
request  for  approval.  Having 
environmental  information  on  the 
proposed  project  site  and  the  activities 
to  be  conducted  there  enables  the 
Agency  official  to  determine  the 
magnitude  of  the  potential 
environmental  impacts  and  to  take  such 
impacts  into  consideration  in  Agency 
planning  and  decision-making  as 
required  by  NEPA.  The  analysis  of  the 
potential  environmental  impacts  of  a 
proposed  action  is  considered  to  be  a 
full  disclosure  process,  and  therefore, 
can  involve  public  information  meetings 
and  public  notification. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  7.72  hours  per 
response. 

Respondents:  Individuals  or 
households,  local  governments,  farms, 
business  or  other  for-profit,  nonn-profit 
institutions,  and  small  businesses  and 
organizations. 

Estimated  Number  of  Respondents: 
4720. 

Estimated  Number  of  Responses  per 
Respondent:  1.11. 


Estimated  Total  Annual  Burden  on 
Respondents:  40.320  hours. 

Copies  of  this  information  collection 
can  be  obtained  fit)m  Barbara  Williams. 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  720-9734. 
Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agencies, 
including  whether  the  information  will 
have  pracUcal  utility;  (b)  the  accuracy  of 
Agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  may  be  sent  to  Barbara 
Williams,  Regulations  and  Paperwork 
Management  Branch.  Support  Services 
Division,  U.S.  Department  of 
Agricultiu^,  Rural  Development,  STOP 
0743,  1400  Independence  Ave.  SW. 
Washington,  DC  20250-0743.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  February  24, 1998. 
Eileen  Fitzgerald, 
Acting  Administrator.  Rural  Housing  Service. 

Dated:  February  25, 1998. 
Dayton  J.  Watldns. 

Administrator.  Rural  Business-Cooperative 
Service. 

Dated:  February  25, 1998. 
Wally  Beyer, 
Administrator,  Rural  Utilities  Service. 

Dated:  February  26, 1998. 
Keith  Kelly, 

Administrator,  Farm  Service  Agency. 
(FR  Doc.  98-5788  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Iron  Honey  Resource  Area,  Coeur 
d'Alene  River  Ranger  District,  Idaho 
Panhandle  National  Forests,  Kootenai 
and  Shoshone  Counties,  ID 

agency:  Forest  Services,  USDA. 
action:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 


summary:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the  potential 
environmental  effects  of  implementing 
aquatic,  vegetative,  and  wildlife  habitat 
improvement  activities  in  the  Iron 
Honey  Resource  Area  on  the  Coeur 
d'Alene  River  Ranger  District,  Idaho 
Panhandle  National  Forests. 
DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  April  20.  1998. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposal,  or 
requests  to  be  placed  on  the  project 
mailing  Ust,  to  Glenn  Truscott.  Project 
Team  Leader,  Coeur  d'Alene  River 
Ranger  District,  2502  E.  Sherman 
Avenue,  Coeur  d'Alene,  ID  83814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Truscott,  Project  Team  Leader, 
Coeur  d'Alene  River  Ranger  District, 
(208)  769-3000. 

SUPPLEMENTARY  INFORMATION:  The 
objectives  of  the  proposal  are  to  improve 
water  quality,  fish  habitat,  and  riparian 
habitat  by  reducing  sediment  and 
increasing  large  woody  debris  in 
streams;  to  trend  vegetative  species 
composition  toward  historical  levels, 
which  included  species  more  resistant 
to  insects  and  disease;  and  to  improve 
old-growth  habitat. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative,  under 
which  there  would  be  no  change  from 
current  management  of  the  area. 
Additional  alternatives  will  represent  a 
range  of  strategies  to  manage  natural 
resources  in  the  Iron  Honey  Resource 
Area.  The  Idaho  Panhandle  National 
Forests  Land  and  Resource  Management 
Plan  provides  guidance  for  management 
objectives  within  the  potentially 
affected  area  through  its  goals, 
objectives,  standards  and  guidelines, 
and  management  area  direction. 
Approximately  88%  of  National  Forest 
System  lands  in  the  area  have  been 
allocated  to  Management  Area  1,  to 
provide  for  long-term  growth  and 
production  of  commercially  valuable 
wood  products  on  those  lands  that  are 
suitable  for  timber  production. 
Approximately  6%  of  the  area  is 


allocated  to  Management  Area  6.  to 
provide  high  quality  elk  summer  habitat 
and  wood  products,  through  road 
management  and  scheduling  of  harvest 
activities.  Approximately  4%  is 
allocated  to  Management  Area  9  to 
maintain  and  protect  existing 
improvements  and  resource  productive 
potential.  Another  4%  is  allocated  to 
Management  Area  19,  to  manage  for  a 
semi-primitive  recreation  setting  while 
providing  low  levels  of  timber  harvest 
with  minimum  standard  roads. 
Management  Area  16  addresses 
streamside  (riparian)  areas,  with 
primary  goals  of  managing  those  areas  to 
feature  riparian-dependent  resources 
(fish,  water  quality,  certain  vegetation 
and  wildlife  communities)  while 
producing  other  resource  outputs  at 
levels  compatible  with  the  objectives  for 
dependent  resources.  Inland  Native  Fish 
Strategy  guidelines  (USDA  Forest 
Service,  1995)  supersede  Forest  Plan 
guidelines  established  for  riparian  areas. 

"The  public  was  first  notified  of  this 
proposal  and  the  intention  to  prepare  an 
environmental  assessment  in  October, 
1996.  Comments  provided  by  the  public 
and  other  agencies  have  been  used  to 
develop  strategies  for  management  of 
natural  resources  in  the  Iron  Honey 
Resource  Area.  Based  on  information 
gathered  during  the  environmental 
assessment  process,  it  has  been 
determined  that  an  environmental 
impact  statement  will  be  prepared 
instead.  Comments  provided  to  date  by 
the  public  will  be  used  in  preparation 
of  the  environmental  impact  statement. 
The  public  is  encouraged  to  visit  with 
Forest  Service  officials  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  is  also  seeking 
information,  comments,  and  assistance 
from  fedeml,  state  Euid  local  agencies 
and  other  Individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  actions. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
May  1998.  At  that  time,  the  EPA  will 
publish  a  Notice  of  Availability  of  the 
draft  environmental  impact  statement  in 
the  Federal  Register.  The  comment 
period  on  the  draft  environmental 
.  impact  statement  will  be  45  days  from 
the  date  the  EPA  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 


that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions  [Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978)).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
statement  may  be  waived  or  dismissed 
by  the  courts  [City  of  Angoon  v.  Model, 
803  F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconisn  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980)). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  scoping  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  regarding  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  h9lpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  environmental 
impact  statement.  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Coimcil  on  Environmental  Quahty 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  at  40  CFR 
1503.3  in  adckessing  these  points. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  siibmitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  may  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d),  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
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agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
niunber  of  days. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  Coeur  d'Alene  lUver  Ranger 
District,  2502  E.  Sherman  Avenue, 
Coeur  d'Alene,  ID  83814. 

Dated;  February  19, 1998. 
Susan  Jdwiier-Matthews, 

District  Ranger. 

(FR  Doc.  9S-5785  Filed  3-5-98;  8:45  am] 

BIUJNQ  CODE  9410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 
and  Deletion 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to  and 

deletion  from  Procurement  List 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  a  service  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECBVED  ON  OR 
BEFORE:  April  6,  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
oi^anizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Conmients  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed:  ~ 

Janitorial/Custodial 

Wahiut  Creek  National  Wildlife  Refuge. 
9981  Pacific  Street,  Prairie  City,  Iowa 
NPA:  Progress  Industries,  Newton,  Iowa 
Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  deletion  from  the  Procurement  List. 

The  following  service  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Janitorial/Custodial 

U.S.  Army  Reserve  Center,  547 

Philadelphia  Avenue,  Reading, 

Pennsylvania 
Beverly  L.  Milkman, 
Executive  Director. 

|FR  Doc.  98-5803  Filed  3-5-98;  8:45  am] 
BILUNG  CODE  63Sa-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Deletions 

agency:  Committee  for  Piirchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Deletions  from  the  Procurement 
List. 


SUMMARY:  This  action  deletes  from  the 
Procurement  List  services  previously 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  April  6.  1998. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  After 
consideration  of  the  relevant  matter 
presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impdct  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  deleted 
from  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  deleted  from  the 
Procurement  List: 

Disposal  Support  Services 

Defense  Reutilization  and  Marketing  Office 
(DRMO),  Alameda,  California 


Janitorial/Custodial 

Building  243  "A-G"  Bay,  McClellan  AFB, 
California 

Janitorial/Custodial 

Border  Station,  Chateaugay.  New  York 
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MicTofOmmg  of  EEC  Records 
Department  of  Veterans  A^irs  Medical 

Center,  Buffalo.  New  York 
Bevarty  L.  Milkman. 
Executive  Director. 
[FR  Doc.  9»-5804  Filed  3-5-98;  8:45  am] 

BMAJNOOOOE  OBS-ei-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agwida  and  Notica  of  Public  Maeting 
of  tha  Masaachuaatta  Advlaory 
CoiiNiiiUaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commissicm  on 
Qvil  Rights,  that  a  meeting  of  the 
Massachusetts  Advisory  Committee  to 
the  Commission  will  convene  a  civil 
rights  leadership  conference  on  "Police- 
Community  Relations"  and 
"Enforcement  of  Civil  Rights  Laws  in 
Massachusetts"  will  convene  at  9:00 
a.m.  and  adjourn  at  5:00  p.m.  on 
Satimiay,  March  21, 1998,  at  the  State 
House,  Hearing  Rooms  Al  and  Bl, 
Boston,  Massachusetts  02133.  The 
purpose  of  the  conference  is  to  bring 
together  subject  matter  experts  and 
commimity  leaders  to  adchess  these 
issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Fletcher  A. 
Blanchard,  413-585-3909,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  2, 1998. 
Caroi-Le«  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  98-5861  Filed  3-5-98;  8:45  am] 
BIUJNQ  CODE  OSS-OI-P 


Prospect  Avenue,  Helena,  Montana 
59601.  The  purpose  of  the  meeting  is  to 
hold  a  discussion  on  Indian  education 
issues,  including  update  firom 
organizatioos  such  as  the  Montana 
Indian  Education  Association. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Moimtain 
Regional  Office,  303-866-1400  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  2. 1998. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  98-5860  Filed  3-5-98;  8:45  ami 
BHJJNG  CODE  (336-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Aganda  and  Notica  of  Public  Meeting 
of  tha  Montana  Advlaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Montana  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Thursday, 
April  2, 1998,  at  the  Shiloh  Inn.  2020 


Dated  at  Washington.  DC,  March  3. 1998. 
Carol-Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  98-5863  Filed  3-5-98;  8:45  am) 

BHJJNQ  CODE  a336-«1-P 


COMMISSION  ON  aVIL  RIGHTS 

Aganda  and  Notice  of  Public  Meeting 
of  tha  Ohio  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Ohio 
Advisory  Committee  to  the  Commission 
will  convene  at  9:00  a.m.  and  adjourn  at 
1:00  p.m.  on  Thursday,  March  26, 1998, 
at  the  Riffe  Tower,  77  South  High  Street, 
Room  1930,  Columbus,  OH  43215.  The 
purpose  of  the  meeting  is  to  hold  a  press 
conference  to  release  the  Advisory 
Conunittee's  report.  ConsuUation:  Focus 
on  Affirmative  Action  and  to  discuss 
civil  rights  issues  of  interest  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Grace  Ramos. 
614—466-6715.  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office.  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Officfe  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


COMMISSION  ON  CIVIL  RIGHTS 

Aganda  and  Notica  of  Public  MaaUng 
of  tha  Wlaconain  Advlaory  Commitlaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Wisconsin  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjo\im  at  5:00  p.m.  on  Wednesday, 
April  1. 1998,  at  the  Holiday  Inn,  200 
Main  Street,  Green  Bay,  Wisconsin 
54301.  The  purpose  of  the  meeting  is  to 
hold  a  press  conference  to  release  the 
Advisory  Committee's  reports. 
Consultation:  Focus  on  Affirmative 
Action  and  The  Hmong  in  Green  Bay:  A 
Clash  of  Cultures  and  discuss  civil 
rights  issues  of  interest,  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Conunittee  Chairperson  Geraldine 
McFadden,  414-444-1952,  or  Constance 
M.  Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8362).  Hearing-impaired 
persons  who  wrill  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  March  3. 1998. 
Carol-Lee  Huriey, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  98-5862  Filed  3-5-98;  8:45  am) 

BNJJNQCOOE  «3a6-01-4> 


DEPARTMENT  OF  COMMERCE 

Intamational  Trada  Adminiatration 

Submiaaion  for  0MB;  Comment 
Raquaat 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
emergency  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L.  104-13. 

Agency:  International  Trade 
Administration. 
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Title:  Questionnaire  for  ITA  Client 
Companies. 

Form  Number:  N/A. 

OMB  Number:  None. 

Type  of  Review:  New  Collection- 
Emergency  Submission. 

Burden:  167  hours. 

Number  of  Respondents:  500. 

Avg.  Hour  Per  Response:  20  minutes. 

Needs  and  Uses:  The  Department  of 
Commerce's  International  Trade 
Administration  (ITA)  provides  export 
promotion  products  to  help  U.S.  firms 
operate  in  global  markets.  ITA's  target 
audience  for  this  assistance  is  the  small 
to  mediimi  size  firms.  The  Office  of 
Management  and  Budget  (OMB)  has 
recently  instructed  the  ITA  in  budget 
passback  language  to  conduct  a  study  of 
the  elasticity  of  the  costs  for  these 
products.  The  "Questionnaire  for  ITA 
Client  Companies,"  collection  of 
information  will  be  used  to:  (1)  Identify 
and  gather  pricing  and  cost  data  on  the 
top  revenue  generating  ITA  products 
and  services;  (2)  gather  information  on 
fee  structure,  cost,  and  key 
characteristics  of  repeat  customers;  and 
(3)  develop  recommendations  on  pricing 
strategies. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Once. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Dennis  Marvich, 
(202)  395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engehneier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Dennis  Marvich,  OMB  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  March  2. 1998. 
Madeleine  Clayton, 

Management  Analyst,  Management  Control 

Division.  Office  of  Management  and 

Organization. 

[FR  Doc.  98-5787  Filed  3-5-98;  8:45  ami 

BILLING  CODE  3S10-2S-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-791-802] 

Furfury!  Alcohol  From  the  Republic  of 
South  Africa;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
E)epartment  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by  the 
respondent,  Illovo  Sugar  Ltd.,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  furfuryl 
alcohol  from  the  Republic  of  South 
Africa.  The  review  covere  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States.  The 
period  of  review  is  June  1, 1996, 
through  May  31,  1997. 

We  preliminarily  find  that  sales  have 
not  been  made  below  normal  value.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  not  to  assess 
antidumping  duties  on  the  subject 
merchandise  exported  by  this  company. 

Interested  parties  are  invited  to 
comment  on  the  preliminary  results. 
Parties  who  submit  case  briefs  in  this 
proceeding  are  requested  to  provide,  for 
each  comment:  (1)  a  statement  of  the 
issue;  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  March  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Frederick  or  Kris  Campbell, 
AD/CVD  Enforcement  Group  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  Washington,  D.C.  20230; 
telephone:  (202)  482-0186  or  482-3813, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  last  codified  at  19  CFR  Part 
353  (April  1, 1997). 


Background 

On  June  21, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  32302)  the  antidimiping  duty  order 
on  furfuryl  alcohol  from  the  Republic  of 
South  Africa.  On  June  11,  1997,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Reviev^"  (62  FR  31786) 
of  this  antidumping  duty  order  for  the 
period  June  1, 1996,  through  May  31, 
1997.  On  June  27, 1997,  we  received  a 
timely  request  for  review  from  Illovo 
Sugar  Ltd.  (ISL).  On  August  1,  1997,  we 
published  the  notice  of  initiation  of  this 
review  (62  FR  41339). 

We  issued  a  questionnaire  to  ISL  on 
August  5, 1997,  followed  by  a 
supplemental  questionnaire  on  January 
8, 1998.  On  August  29,  1997,  the 
petitioner  requested  that  the  Department 
determine  whether  the  respondent 
absorbed  antidumping  duties. 

Scope  of  Review 

The  merchandise  covered  by  this 
order  is  furfuryl  alcohol  (C4H3OCH2OH). 
Furfuryl  alcohol  is  a  primary  alcohol 
and  is  colorless  or  pale  yellow  in 
appearance.  It  is  used  in  the 
manufacture  of  resins  and  as  a  wetting 
agent  and  solvent  for  coating  resins, 
nitrocellulose,  cellulose  acetate,  and 
other  soluble  dyes.  The  product  subject 
to  this  order  is  classifiable  under 
subheading  2932.13.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Fair  Value  Comparisons 

We  compared  the  constructed  export 
price  (CEP)  to  the  normal  value  (NV),  as 
described  in  the  Constructed  Export 
Price  and  Normal  Value  sections  of  this 
notice.  Pursuant  to  section  777A(d)(2)  of 
the  Act,  we  compared  the  CEPs  of 
individual  transactions  to 
contemporaneous  monthly  weighted- 
average  prices  of  sales  of  the  foreign  like 
product.  We  were  able  to  match  all 
subject  merchandise  sold  during  the 
POR  to  identical  merchandise  sold  in 
the  home  market. 

Constructed  Export  Price 

For  sales  to  the  United  States,  we 
calculated  a  CEP  as  defined  in  section 
772(b)  of  the  Act  because  we 
determined  that  ISL  is  affihated  with  its 
exclusive  U.S.  agent,  Harborchem,  and 
because  the  subject  merchandise  was 
sold  to  unaffiliated  U.S.  purchasers  after 
the  date  of  importation.  Our  finding  that 
ISL  and  Harborchem  are  affiliated  is 
consistent  with  our  findings  in  the  less- 
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than-fair-value  (LTFV)  investigation  and 
the  first  administrative  review.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  from 
the  Republic  of  South  Africa,  60  FR 
22550.  22552  (Comment  1)  (May  8. 
1995).  and  Notice  of  Final  Results  of 
Antidumping  Duty  Review:  Furfuryl 
Alcohol  from  the  Republic  of  South 
Africa.  62  FR  61084.  61087-88 
(Comment  5)  (November  14. 1997) 
(1994-96  Final  Results).  We  reviewed 
the  information  submitted  on  the  record 
of  this  segment  of  the  proceeding  (e.g.. 
Exhibit  A-4  of  the  September  9. 1997 
response)  and  found  that  the  facts  that 
led  to  this  finding  in  the  above-cited 
segments  have  not  changed.  For 
example,  this  evidence  indicates  that 
ISL  and  Harborchem  have  an  exclusive 
distributor  agreement  and  routinely 
coordinate  marketing  and  sales  activity, 
including  pricing,  with  respect  to  sales 
to  U.S.  customers. 

We  calculated  CEP  based  on  f.o.b.  and 
delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions,  where  applicable,  for 
foreign  inland  movement  expenses, 
(including  foreign  warehousing  and 
warehousing  insurance),  domestic 
brokerage  and  handling,  ocean  freight, 
marine  insurance,  U.S.  brokerage  and 
handling,  U.S.  inland  freight  expenses 
(offset  by  freight  revenue),  U.S. 
warehousing  and  insurance,  and  quality 
testing,'  in  accordance  writh  section 
772(c)(2KA)oftheAct. 

We  also  deducted  direct  selling 
expenses  and  indirect  selling  expenses 
associated  with  commercial  activity  in 
the  United  States  in  accordance  with 
section  772(d)(1)  of  the  Act.  These 
include  credit  expenses,  inventory 
carrying  costs,  and  other  indirect  selling 
expenses. 

Finally,  we  deducted  an  amount  of 
profit  allocated  to  direct,  indirect,  and 
imputed  selling  expenses  associated 
with  commercial  activity  in  the  United 
States  in  accordance  with  section 
772(d)(3)  of  the  Act.  For  a  further 
discussion  of  the  calculation  of  this 
profit  amount,  see  Memorandum  from 
Michelle  Frederick  and  Constance 
Handley  to  the  File:  Preliminary  Results 
of  1996-97  Administrative  Review  of 
Furfuryl  Alcohol  from  South  Africa 
(March  2. 1998). 


■  Coiuittent  with  the  1994-96  Final  Results  (62 
FR  eiOM,  61091  (Comment  9)).  we  have 
determined  that  quality  teeting  expenses  incurred 
by  ISL  are  movement  expenses  that  the  company 
incurs  upon  the  arrival  of  the  subject  merchandise 
at  the  U.S.  port  of  entry.  The  testing  is  performed 
at  the  time  the  product  is  unloaded  from  the 
maritime  vessel  in  order  to  detect  any  impurities 
that  may  have  entered  the  product  while  in  transit. 


No  other  adjustments  to  CEP  were 
claimed  or  allowed. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV.  we  compared  ISL's 
volume  of  home  market  sales  of  the 
foreign  like  product  to  the  volume  of  its 
U.S.  sales  of  the  subject  merchandise. 
Pursuant  to  section  773(a)(1)  of  the  Act, 
because  ISL's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  was  first  sold 
for  consumption  in  South  Africa,  in  the 
usual  commercial  quantities,  in  the 
ordinary  course  of  trade,  and  at  the 
same  level  of  trade  as  the  CEP,^  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act.  We  made  deductions  from 
the  starting  price  for  home  market 
packing  and  movement  expenses  in 
accordance  with  sections  773(a)(6)(B)(i) 
and  (ii)  of  the  Act.  Pursuant  to  section 
773(a){6)(C)(iii)  of  the  Act.  we  made  a 
circumstance-of-sale  (COS)  adjustment 
to  NV  by  deducting  home  market  credit 
expenses. 

No  other  adjustments  to  NV  were 
claimed  or  allowed. 

Level  of  Trade/CEP  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  U.S.  sales.  The 
NV  level  of  trade  is  that  of  the  starting- 
price  sales  in  the  comparison  market. 
For  CEP  sales,  such  as  those  made  by 
ISL  in  this  review,  the  U.S.  level  of  trade 
is  the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  oetermine  whether  NV  sales  are  at 
a  different  level  of  trade  than  that  of  the 
U.S.  sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  imaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  if  the  NV  level  is  more  remote 


from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 

comparability,  we  adjust  NV  under 

section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731,  61732  (November  19, 
1997). 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
from  ISL  about  the  marketing  stage 
involved  in  th«  reported  U.S.  and  home 
market  sales,  including  a  description  of 
the  selling  activities  performed  by  ISL 
for  each  channel  of  distribution.  In 
identifying  levels  of  trade  for  CEP  and 
home  market  gales,  we  considered  the 
selling  functions  reflected  in  the  CEP, 
after  Ae  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act. 
and  those  reflected  in  the  home  market 
starting  price  before  making  any 
adjustments.  We  expect  that,  if  claimed 
levels  of  trade  are  the  same,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
claims  that  levels  of  trade  are  different 
for  different  groups  of  sales,  the 
functions  and  activities  of  the  seller 
should  be  dissimilar. 

The  record  evidence  before  us  in  this 
review  indicates  that  the  home  market 
and  CEP  levels  of  trade  have  not 
changed  from  the  1994-96  Review.' 
Although  in  this  review,  as  in  prior 
segments  of  the  proceeding.  ISL  claimed 
entitlement  to  a  CEP  offset,  we 
determined  that  for  ISL  there  was  one 
home  market  level  of  trade  and  one  U.S. 
level  of  trade  (i.e.,  the  CEP  level  of 
trade),  and  that  ISL's  CEP  level  of  trade 
was  equivalent  to  the  level  of  trade  for 
the  home  market.  ISL  has  claimed  that 
"a  different  level  of  trade  must  exist"  * 
because  the  level-of-trade  analysis  does 
not  consider  the  selling  activities  of 
Harborchem  (the  affiliated  U.S. 
distributor).  However,  we  find  that  the 
selling  activities  performed  by  ISL  with 
respect  to  its  home  market  and  CEP 
sales '  are  not  sufficiently  different  to 
constitute  separate  levels  of  trade.  In 
both  markets,  ISL's  selling  activities 
consist  primarily  of  order  processing, 
marketing  assistance,  and  technical 
support  (including  quality  control 


'See  62  FR  61084, 61089-90  (Comment  7). 
*ISL  February  6, 1998,  supplemental  response  at 


26. 


>  As  noted  below,  we  found  that  all  home  market 
and  CEP  sales  were  made  at  the  same  level  of  trade. 


'ISL's  home  laarket  and  U.S.  selling  activities  are 
detailed  at  pages  24-26  of  its  September  9. 1998. 
response  and  at  page  25  of  its  F^ruary  6. 1998, 
response,  respectively. 
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reports  provided  by  ISL  to  Haiborchem 
with  resp«ct  to  U.S.  sales). 

ISL  claims  that  there  is  a  qualitative 
difference  in  the  amount  of  selling 
activities  provided,  since  its  home 
market  sales  significantly  outnumber  its 
shipments  to  Haiborchem.  However,  as 
we  stated  in  the  1994-96  Final  Results, 
while  we  examine  selling  functions  on 
both  a  qualitative  and  quantitative  basis, 
our  examination  is  not  contingent  on 
the  number  of  customers  nor  on  the 
number  of  sales  for  which  the  activity 
is  performed.^ 

Accordingly,  having  determined  that 
ISL's  sales  in  the  home  market  were  at 
a  level  of  trade  that  does  not  constitute 
a  more  advanced  stage  of  distribution 
than  the  level  of  trade  of  the  CEP,  we 
did  not  make  a  CEP  offset  to  NV. 

Absorption  of  Antidumping  Duties 

On  August  29, 1997,  the  petitioner 
requested  that  the  Department 
determine  whether  antidvunping  duties 
have  been  absorbed  by  ISL.  Since  the 
preliminary  assessment  rate  for  the 
review  is  zero,  we  preliminarily 
determine  that  ISL  has  not  absorbed 
antidumping  duties. 

-  Currency  Conversion 

We  made  currency  conversions  based 
on  the  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  certified  by  the 
Federal  Reserve  Bank  of  New  York. 
Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fluctuation."  In  accordance 
with  our  practice,  we  have  determined 
as  a  general  matter  that  a  fluctuation 
exists  when  the  daily  exchange  rate 
differs  fiom  a  benchmark  by  2.25 
percent.  The  benchmark  is  defined  as 
the  rolling  average  of  rates  for  the  past 
40  business  days.  When  we  determine  a 
fluctuation  exists,  we  substitute  the 
benchmark  for  the  daily  rate.  See  Policy 
Bulletin  96-1  Currency  Conversions.  61 
FR  9434  (March  8, 1996). 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
June  1, 1996-^toy  31, 1997: 


Manufacturer/exporter 

Margin 
(percent) 

IHovo  Sugar  Ltd 

000 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 


•62  FR  61084. 61090  (Comment  7). 


within  ten  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  pubUcation 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  pubUcation. 
The  Department  will  issue  a  notice  of 
the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
briefe.  within  120  days  from  the 
publication  of  these  preliminary  results. 
The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  If  these  preliminary  results  are 
adopted  in  our  final  results,  we  will 
instruct  the  Customs  Service  not  to 
assess  antidumping  duties  on  the 
merchandise  subject  to  review.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  5ie  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  furfuryl  alcohol  from  the  Republic  of 
South  Africa  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  pubUcation  date  of  die  final 
results  of  this  administrative  review,  as 
provided  by  secUon  751(a)(2)(c)  of  the 
Act:  (1)  the  cash  deposit  rate  for  ISL  will 
be  the  rate  estabUshed  in  the  final 
results  of  this  review,  except,  if  the  rate 
is  less  than  0.5  percent  and,  therefore, 
de  minimis,  the  cash  deposit  will  be 
zero;  (2)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  the  previous 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (3)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  11.55  percent,  the 
"All  Others"  rate  estabUshed  in  the 
LTFV  investigation. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  pubUcation  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibiUty  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 


could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  2, 1998. 

Robert  S.  LaRoiM. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-5867  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-688-810] 

Mechanical  Transfer  Preaeee  From 
Japan;  Preliminary  ResuNs  of 
Antidumping  Duty  Admlnistralfve 

Review,  and  Intent  To  Revoke  Order  in 
Part 

AQBICY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review,  and  intent  to  revoke  order  in 
part;  mechanical  transfar  presses  from 
Japan. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  mechanical 
transfer  presses  (MTPs)  from  Japan  in 
response  to  a  request  by  petitioners, 
Verson  Division  of  AlUed  Products 
Corp.,  the  United  Autoworicers  of 
America,  and  the  United  Steelworkers 
of  America  (AFL-QO/CLC);  and  by 
respondent  Aida  Engineering,  Ltd. 
(Aida).  This  review  covera  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  February  1, 1996 
throu^  January  31, 1997. 

We  nave  preliminarily  determined 
that  sales  have  not  been  made  below 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results, 
we  will  instruct  U.S.  Customs  to 
Uquidate  entries  without  regard  to 
antidumping  duties.  Based  on  Aida's 
three  consecutive  years  of  de  minimis 
margins,  we  intend  to  revoke  the  order 
with  respect  to  Aida. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argument. 
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EFFECTIVE  DATE:  March  6,  1998. 
FOR  FUBTHER  INFORMATION  CONTACT: 
EUsabeth  Urfer  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington 
D.C.  20230:  telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  353,  as  they 
existed  on  April  1, 1996. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  MTPs  from  Japan  on  February 
16,  1990  (55  FR  5642).  On  February  3, 
1997,  we  pubHshed  in  the  Federal 
Register  (62  FR  4978)  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  antidiunping  duty  order 
on  MTPs  from  Japan  covering  the  period 
February  1, 1996  through  January  31. 
1997. 

In  accordance  with  19  CFR 
353.25(b)(1)  and  (2),  Aida  requested 
revocation  of  the  antidumping  duty 
order  with  respect  to  Aida,  and 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidumping  order  in  accordance  with 
§  353.22(a)(2)  and  §  353.25(b)  of  the 
regulations.  Petitioners  requested  that 
we  conduct  a  review  of  Hitachi  Zosen 
Corporation  (Hitachi  Zosen)  and 
Ishikawajima-Harima  Heavy  Industries 
Co.,  Ltd.  (IHI).  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  MTPs  on 
March  18. 1997  (62  FR  12793). 
Petitioners  requested  that  the 
Department  initiate  an  investigation  of 
sales  below  the  cost  of  production  (COP) 
with  respect  to  Hitachi  Zosen.  We 
concluded  that  an  initiation  of  a  COP 
investigation  was  not  warranted.  (See 
memorandum  from  Maureen  Flannery 
to  Edward  Yang,  "Mechanical  Transfer 
Presses  from  Japan:  Allegation  of  Sales 
Below  Cost  for  Hitachi  Zosen  Corp.," 
dated  September  23, 1997.) 

On  June  16, 1997,  the  Petitioners 
withdrew  their  request  for  an 
administrative  review  with  respect  to 
mi.  IHI  likewise  requested  that  the 
Department  terminate  the 
administrative  review  on  June  23, 1997. 


We  rescinded  the  review  with  respect  to 
IHI  on  November  10, 1997.  and 
extended  the  preliminary  results.  See 
Mechanical  Transfer  Presses  From 
Japan:  Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  and  Partial 
Recission  of  Administrative  Review,  62 
FR  60471.  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  Review 

Imports  covered  by  this  review 
include  MTPs  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8462.99.0035  and 
8466.94.5040.  The  HTS  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive  of  the 
scope  of  the  order. 

The  term  mechanical  transfer  presses 
refers  to  automatic  metal-forming 
machine  tools  with  multiple  die  stations 
in  which  the  work  piece  is  moved  from 
station  to  station  by  a  transfer 
mechanism  designed  as  an  integral  part 
of  the  press  and  synchronized  with  the 
press  action,  whether  imported  as 
machines  or  parts  suitable  for  use  solely 
or  principally  with  these  machines. 
These  presses  may  be  imported 
assembled  or  unassembled.  This  review 
does  not  cover  certain  parts  and 
accessories,  which  were  determined  to 
be  outside  the  scope  of  the  order.  (See 
"Final  Scope  Ruling  on  Spare  and 
Replacement  Parts,"  U.S.  Department  of 
CommeroB.  March  20, 1992;  and  "Final 
Scope  Ruling  on  the  Antidumping  Duty 
Order  on  Mechanical  Transfer  Presses 
(MTPs)  from  Japan:  Request  by 
Komatsu,  Ltd.,"  U.S.  Department  of 
CommeroB,  October  1. 1996.) 

This  review  covers  two  manufacturers 
of  MTPs,  and  the  period  February  1, 
1996  through  January  31,  1997. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  Aida  by  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  the  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  aie  outlined  in  the  public 
version  of  the  verification  report. 

Intent  To  Revoke 

On  February  27, 1997,  Aida  submitted 
a  request,  in  accordance  with  19  CFR 
353.25(b),  to  revoke  the  order  covering 
MTPs  from  Japan  with  respect  to  Aida's 
sales  of  ttiis  merchandise.  Aida's  request 


was  accompanied  by  the  certification 
required  imdar  19  CFR  353.25(b)(1)  and 
the  agreement  to  immediate 
reinstatement  in  the  relevant 
antidumping  order  required  under  19 
CFR  353.25  (a)(2)(iii)  and  (b)(2). 

In  the  two  prior  reviews  of  this  order, 
we  determined  that  Aida  sold  MTPs 
from  Japan  at  not  less  than  NV.  The 
Department  conducted  a  verification  of 
Aida's  response  for  this  review  and 
preliminarily  determines  that  Aida  sold 
MTPs  at  not  less  than  NV  dxiring  the 
review  period.  Based  on  Aida's  three 
consecutive  years  of  zero  or  de  minimis 
margins,  the  above-mentioned 
certification,  and  the  absence  of  any 
evidence  to  the  contrary  on  the  record 
of  this  review,  we  have  preliminarily 
determined  that  it  is  not  likely  that  Aida 
will  in  the  future  sell  subject 
merchandise  at  less  than  NV.  Therefore, 
if  these  preliminary  findings  are 
affirmed  in  our  final  results,  we  intend 
to  revoke  the  order  on  MTPs  from  Japein 
with  regard  to  Aida. 

United  States  Price  (US?) 

Aida  and  Hitachi  Zosen  argue  that  we 
should  use  the  contract  prices  as  our 
starting  price  for  MTPs  imder  review. 
However,  contract  prices  may  include 
accessories  and  spare  parts.  Destack 
feeders,  which  are  accessories,  and 
spare  and  replacement  parts  have  been 
found  to  be  outside  the  scope  of  the 
order.  Aida  and  Hitachi  Zosen  cite  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Mechanical  Transfer 
Presses  from  Japan.  55  FR  335,  (January, 
4, 1990).  which  states: 

For  purposes  of  the  final  determination,  we 
have  determined  that  the  prices  charged  for 
spare  parts,  tooling  and  other  accessories 
associated  widi  the  basic  machine  which  are 
separately  identified  in  the  contractual  sales 
documentation  should  not  be  included  in  the 
gross  price  of  the  MTP  *  *  *. 

Hitachi  Zosen  argues  that,  for  its  MTP 
sales  to  the  United  States,  the  purchase 
order  and  the  invoice  evidence  only  the 
price  for  the  system  or  set,  and  not 
discrete  prices  for  the  components,  and 
that  the  parties  intended  to  buy  a  press 
system  rather  than  discrete  machines. 
Aida  similarly  argues  that,  for  all  but 
one  of  its  MTPs  sold  to  the  United 
States,  the  contracted  price  was  a  single 
price  that  included  all  goods  and 
services  covered  by  the  sale.  Petitioners 
argue  that  it  is  the  Department's  policy 
to  use  the  price  of  the  MTP  and  exclude 
other  items  that  were  included  in  the 
sale  from  its  analysis.  Petitioners  claim 
that  when  sales  documents  are  reviewed 
it  appears  that  the  price  is  broken  down 
into  components.  At  verification  of  Aida 
we  found  that,  for  one  of  its  four  sales 
which  Aida  claimed  could  not  be 
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broken  out,  the  price  of  the  components 
could,  in  fact,  be  broken  out;  therefore, 
we  have  subtracted  out  the  price  of  the 
destack  fiaeder  from  the  starting  price. 
We  also  made  a  corresponding 
adjustment  to  constructed  value  (CV)  to 
account  for  the  cost  of  the  destack 
feeder.  We  found  that,  for  another  MTP. 
the  price  of  the  spare  parts  could  be 
broken  out,  but  we  could  not  break  out 
the  cost  of  the  spare  parts  from  the  CV; 
therefore,  we  did  not  make  an 
adjustment  for  that  sale. 

A.  Aida 

For  sales  made  by  Aida  we  calculated 
an  export  price,  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  by  Aida 
directly  to  the  first  imaffiliated 
purchasers  in  the  United  States  prior  to 
importation  into  the  United  States,  and 
constructed  export  price  was  not 
otherwise  indicated. 

We  calculated  export  price  based  on 
the  delivered  or  f.o.b.  price  to 
unaffiliated  purchasers.  We  made 
deductions,  where  appropriate,  for 
rebates,  inland  insurance,  brokerage  and 
handling,  foreign  inland  freight, 
international  freight,  marine  insurance, 
U.S.  inland  freight,  U.S.  transportation 
expenses,  and  U.S.  customs  duty. 

B.  Hitachi  Zosen 

For  sales  made  by  Hitachi  Zosen  we 
calculated  an  export  price,  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  by  Hitachi  Zosen  to 
unaffiliated  purchasers  in  the  United 
States  prior  to  importation  into  the 
United  States,  and  constructed  export 
price  was  not  otherwise  indicated. 

We  calculated  export  price  based  on 
the  delivered  prices  and  ex-godown 
prices  to  unaffiliated  purchasers.  We 
made  deductions  for  foreign  inland 
fi«ight  and  inland  insurance,  and, 
where  appropriate,  brokerage  and 
handling,  international  freight, 
installation,  supervision  and  U.S.  duty 
in  accordance  with  section  772(c)  of  the 
Act. 

Normal  Value  (NV) 

We  preliminarily  determine  that  the 
use  of  CV  is  warranted  to  calculate  NV 
for  Aida  and  Hitachi  Zosen,  in 
accordance  with  section  773(a)(4)  of  the 
Act.  While  the  home  market  is  viable, 
the  particular  market  situation  in  this 
case,  which  requires  that  the  subject 
merchandise  be  built  to  each  customer's 
specifications,  does  not  permit  proper 
price-to-price  comparisons  in  either  the 
home  market  or  third  countries. 

Aida  and  Hitachi  Zosen  assert  that 
home,  third  country,  and  U.S.  market 


products  are  distinguished  by  the  many 
diffiarences  in  specifications  between 
the  various  presses,  and  that  no 
merchandise  sold  in  the  home  maiicet  or 
to  a  third  country  is  identical  to  the 
merchandise  sold  to  the  United  States. 
Aida  and  Hitachi  Zosen  argue  that  it  is 
not  possible  to  determine  cost 
differences  because  (1)  there  is  no 
baseline  specification  for  comparison 
purposes;  (2)  the  design  of  a  press  is 
dictated  throughout  by  the  combination 
of  specifications  appUcable  to  the  press, 
and  it  is  not  possible  to  isolate  the  cost 
effect  of  any  single  specification;  and  (3) 
differences  in  cost  between  two  presses 
result  not  only  from  differences  in 
specifications,  but  also  &t)m  differences 
in  material  costs,  processing  costs,  fiscal 
periods,  and  production  efficiency  from 
press  to  press. 

Petitioners  argue  that  presses  may  be 
sufficiently  similar  to  allow  for  price-to- 
price  comparisons  because  they  are  all 
automotive  metal-forming  machine  tools 
with  multiple  die  stations.  On  June  12, 
1997,  the  Department  requested 
additional  cost  information.  In  response 
to  this  request,  Aida  and  Hitachi  Zosen 
put  information  on  the  record  that 
clearly  indicated  that  the  prices  of  home 
market  and  U.S.  sales  could  not  be 
compared.  See  Memorandum  from 
Elisabeth  Urfer  to  Edward  Yang,  dated 
March  2, 1998.  We  note  that,  in  past 
proceedings  involving  large,  custom- 
built  capital  equipment,  including  prior 
reviews  of  this  order,  we  have  normally 
resorted  to  CV.  (See,  e.g.,  Large  Power 
Transformers  from  France;  Final  Result 
of  Antidumping  Administrative  Review, 
61  FR  40403,  August  2, 1996;  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  From  Japan,  61  FR  38139 
July  23, 1996;  and  Mechanical  Transfer 
Presses  From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  11820,  March  13. 1997.) 

For  Aida  and  Hitachi  Zosen,  CV 
consists  of  the  cost  of  materials  and 
fabrication,  selling,  general  and 
administrative  expenses  (SG&A),  profit, 
and  packing.  For  Aida's  purchases  of 
materials  fi^m  affiliated  parties,  we 
used  the  higher  of  the  transfer  price  or 
the  cost  of  production,  as  provided  for 
by  Section  773(f)(3).  Because  the  parts 
used  in  the  manufacture  of  MTPs  are 
custom-built,  no  market  values  were 
available.  We  calculated  SG&A  and 
profit  based  on  home  market  sales  of 
MTPs  in  accordance  with  section 
773(e)(2)(A)  of  the  Act.  We  did  not 
include  below  cost  sales  in  our 
calculation  of  profit  (see  below).  We 
used  packing  costs  for  merchandise 


exported  to  the  United  States.  For  Aida, 
we  made  a  drcumstance-of-sale 
adjustment  by  deducting  bom  CV  home 
market  direct  selling  expenses  {i.e., 
warranties,  commissions,  and  credit), 
and  adding  to  CV  U.S.  direct  selling  ' 
expenses  (i.e.,  warranties,  commissions, 
and  credit).  For  Hitachi  Zosen,  we  made 
a  circiunstance-of-sale  adjustment  by 
deducting  from  CV  home  market  direct 
selling  expenses  [i.e.,  warranties),  and 
adding  to  CV  U.S.  direct  selling 
expenses  [i.e.,  warranties  and  credit).  To 
calculate  imputed  U.S.  credit  expense, 
we  used  the  dollar-denominated  interest 
rates  submitted  by  Hitachi  Zosen  and 
Aida. 

For  Aida,  we  disregarded  below  cost 
home  market  sales  in  making  the  CV 
profit  calculation.  Section  773(b)(1) 
provides  that,  whenever  the  Department 
has  reasonable  grounds  to  believe  or 
suspect  that  home  market  sales  under 
consideration  for  the  determination  of 
NV  have  been  made  at  below  cost 
prices,  it  shall  determine  whether,  in 
fact,  there  were  below  cost  sales.  That 
provision  further  provides  that,  if  below 
cost  sales  were  made  within  an 
extended  period  of  time  in  substantial 
quantities  and  not  at  prices  that  would 
recover  costs  within  a  reasonable  period 
of  time,  the  Department  may  disregard 
the  below  cost  sales. 

In  the  prior  review  of  this  order, 
pursuant  to  section  773(b)(1),  the 
Department  disregarded  below  cost' 
home  market  sales  in  calculating  CV 
profit,  i.e.,  they  were  disregarded  in  the 
determination  of  NV.  Therefore, 
reasonable  grounds  exist  to  believe  or 
suspect  that  Aida  made  below  cost 
home  market  sales  in  the  current  review 
period.  Section  773(b)(2)(ii). 
Accordingly,  we  requested  and  obtained 
from  Aida  Ae  cost  data  necessary  to 
determine  whether  below  cost  sales 
occurred  during  the  period  of  review. 
Because  each  MTP  is  custom-built, 
differs  significantly  in  specifications, 
and  is  essentially  a  discrete  model,  we 
performed  the  cost  test  on  a  sale-by-sale 
basis.  We  compared  the  cost  of  each 
model  sold  in  the  home  market  to  the 
home  market  price  of  that  model.  The 
Department  found  that  certain  home 
market  models  were  sold  at  prices 
below  the  cost  of  production.^d  thus 
in  substantial  quantities,  within  an 
extended  period  of  time,  and  at  prices 
that  do  not  permit  recovery  of  cost 
within  a  reasonable  period  of  time. 
Therefore,  we  have  disregarded  the 
below  cost  sales  in  determining  CV 
profit. 

In  calculating  the  profit  value  for 
Aida,  we  have  used  home  market  sales 
submitted  by  Aida  for  the  period 
encompassing  the  period  of  review  and 
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sales  contemporaneous  to  the  U.S.  sales. 
This  was  done  to  account  for  the 
relatively  long  period  of  time  between 
the  date  when  the  MTP  is  sold  and  the 
date  when  it  is  completed  for  shipment, 

Prvliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  dumping  margins  exist: 


Manulacturer/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Aida  Engineer- 
ing. Ltd 

Hitachi  Zosen 
Corporation  .. 

2/1/96-1/31/97 
2/1/96-1/31/97 

0.00 
0.00 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  not  later  than  120  days  after 
the  date  of  publication  of  this  notice. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  MTPs  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rate  for  reviewed 
companies  will  be  the  rata  established 
in  the  final  resuhs  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companiemot  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  pubUshed  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/ or  exporters  of  this 


merchandise,  the  cash  deposit  rate  shall 
be  the  rate  established  in  the 
investigation  of  sales  at  less  than  fair 
value,  which  is  14.51  percent. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.25(b)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  2,  1998. 
Robert  S.  LaRussa. 
Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  9&-5864  Filed  3-5-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-58O-807] 

Polyethylene  Terephthalate  Film  From 
Korea:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Rescission  of 
Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumpting  duty  administrative 
review  and  partial  rescission  of  review. 

SUDMNART:  In  response  to  a  request  from 
one  respondent  and  three  U.S. 
producers,  the  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  (PET  film)  &T)m  the  Republic 
of  Korea.  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  June  1, 1996  through  May  31, 
1997.  We  preliminarily  determine  that 
SKC  Limited  (SKC)  sold  subject 
merchandise  below  normal  value  (NV) 
during  the  period  of  review.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  review,  we  will  instruct 


the  U.S.  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difference  between  the  United  States 
Price  and  NV.  STC  CorporaUon  (STC) 
made  no  sales  or  shipments  during  the 
POR.  Accordingly,  we  are  resinding  the 
review  with  respect  to  STC. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  argument 
(no  longer  than  five  pages,  including 
footnotes). 

EFFECTIVE  DATE:  March  6. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  or  Linda  Ludwig, 
AD/CVD  Enforcement  Group  III,  Office 
8.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington,  D.C.  20230;  telephone 
(202) 482-4475/3833. 
APPUCABLE  statute:  Unless  othenvise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  are 
references  to  the  provisions  effective 
January  1. 1995,  Uie  effective  date  of  the 
amenchnents  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations,  codified  at  19  CFR  Part  353 
(1997). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  an 
antidumping  duty  order  on  PET  film 
from  the  Republic  of  Korea  on  June  5, 
1991  (56  FR  25660).  On  June  23, 1997, 
the  petitioners,  E.I.  DuPont  Nemotirs  k 
Co..  Inc..  Hoescht  Celanese  Corporation, 
and  ICI  Americas,  Inc.  requested 
reviews  of  SKC,  and  STC.  On  June  27. 
.    1997,  SKC  requested  an  administrative 
review  of  its  sales.  We  pubUshed  a 
notice  of  initiation  of  the  review  on 
August  1. 1997  (62  FR  41339). 

In  its  June  27, 1997  request  for  review, 
SKC  requested  revocation  pursuant  to 
19  CFR  353.25(b).  We  are  not 
considering  SKC's  request  for  revocation 
at  this  time  because  SKC  has  not  sold 
the  subject  merchandise  at  not  less  than 
fair  value  for  three  consecutive  years. 

In  response  to  our  request  for 
information,  STC  reported  that  it  had  no 
sales  or  shipments  dtiring  the  period  of 
review.  On  November  25, 1997,  the 
Department  sent  a  no-shipment  inquiry 
regarding  STC  to  the  U.S.  Customs 
Service.  Customs  did  not  report  any 
shipments  by  STC  during  the  POR. 
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Accordingly,  we  are  rescinding  the 
review  with  respect  to  STC. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  all  gauges  of  raw, 
pretreated,  or  primed  polyethylene 
terephthalate  film,  sheet,  and  strip, 
whether  extruded  or  coextruded.  The 
films  excluded  from  this  review  are 
metallized  films  and  other  finished 
films  that  have  had  at  least  one  of  their 
surfaces  modified  by  the  application  of 
a  performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  3920.62.00.00.  The 
HTS  subheading  is  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

The  review  covers  the  period  June  1, 
1996  through  May  31, 1997.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act, 
as  amended. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PET 
film  in  the  United  States  were  made  at 
less  than  fair  value,  we  compared  USP 
to  the  NV.  as  described  in  the  "United 
States  Price"  and  "Normal  Value" 
sections  of  this  notice,  hi  accordance 
with  section  777A{d)(2)  of  the  Act,  we 
calculated  monthly  weighted-average 
prices  for  NV  and  compared  these  to 
individual  U.S.  transactions. 

United  States  Price  (USP) 

hi  calculating  USP,  the  Department 
treated  SKC's  sales  as  export  price  (EP) 
sales,  as  defined  in  section  772(a)  of  the 
Act,  when  the  merchandise  was  sold  to 
unaffiliated  U.S.  purchasers  prior  to  the 
date  of  importation.  The  Department 
treated  SKC's  sales  as  constructed 
export  price  (CEP)  sales,  as  defined  in 
section  772(b)  of  the  Act.  when  the 
merchandise  was  sold  to  unaffiliated 
U.S.  purchasers  after  importation. 

EP  was  based  on  the  delivered,  or 
c.i.f.  U.S.  port,  packed  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  Korean  and  U.S. 
brokerage  charges.  Korean  and  U.S. 
inland  freight,  ocean  freight.  U.S.-  duties, 
and  rebates  in  accordance  with  section 
772(c)  of  the  Act.  We  made  an  addition 


to  EP  for  duty  drawback  piu^uant  to 
section  772(c)(1)(B)  of  the  Act. 

CEP  was  based  on  the  dehvered. 
packed  prices  to  unaffiliated  purchasers 
in  the  United  States.  We  made 
adjustments,  where  appHcable.  for 
Korean  and  U.S.  brokerage  charges, 
Korean  and  U.S.  inland  freight,  ocean 
freight,  rebates.  U.S.  duties  and  rebates, 
in  accordance  with  section  772(c)  of  the 
Act.  We  made  an  offset  to  interest 
expense  and  adjustments  for  post-sale 
cost  and  quantity  adjustments  that  were 
not  reflected  in  the  gross  price.  Pursuant 
to  section  772(c)(1)(B)  of  the  Act.  we 
made  an  addition  to  CEP  for  duty 
drawback,  hi  accordance  with  section 
772(d)(1)  of  the  Act.  we  made 
deductions  for  selling  expenses 
associated  with  economic  activities  in 
the  United  States,  including  warranties, 
credit,  bank  charges,  and  indirect  selling 
expenses.  Pursuant  to  section  772(d)(3) 
of  the  Act.  the  price  was  further  reduced 
by  an  amount  for  profit  to  arrive  at  the 
CEP. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  Ufiited 
States  by  SKC  prior  to  sale  to 
unaffiliated  customers,  we  deducted  the 
cost  of  further  manufacturing  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

Normal  Value 

hi  order  to  determine  whether  there 
were  sufficient  sales  of  PET  fihn  in  the 
home  market  (HM)  to  serve  as  a  viable 
basis  for  calculating  NV,  we  compared 
the  volume  of  home  market  sales  of  PET 
film  to  the  volume  of  PET  film  sold  in 
the  United  States,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  SKC's 
aggregate  volume  of  HM  sales  of  the 
foreign  hke  product  was  greater  than 
five  percent  of  its  respective  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise.  Therefore,  we  have  based 
NV  on  HM  sales. 

Based  on  the  fact  that  the  Department 
had  disregarded  sales  in  the  fourth 
administrative  review  because  they 
were  made  below  the  cost  of  production 
(COP),  the  Department  initiated  a  sales- 
below-cost  of  production  (COP) 
investigation  for  SKC  in  accordance 
with  section  773(b)  of  the  Act.  (The 
fourth  administrative  review  was  the 
most  recently  completed  review  at  the 
time  that  we  issued  our  antidumping 
questionnaire.) 

We  performed  a  model-specific  COP 
test  in  which  we  examined  whether 
each  HM  sale  was  priced  below  the 
merchandise's  COP.  We  calculated  the 
COP  of  the  merchandise  using  SKC's 
cost  of  materials  and  fabrication  for  the 
foreign  hke  product,  plus  amounts  for 
home  market  general  expenses  and 


packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act.  We 
allocated  yield  losses  equally  between 
A-Grade  and  B-grade  fihn  because  these 
grades  have  identical  production  costs. 
This  is  consistent  with  the  methodology 
employed  in  past  reviews  of  this  case. 
(See  e.g.,  Polyethylene  Terephthalate 
Fihn.  Sheet  and  Strip  from  the  RepubUc 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  62  FR 
38064.  (July  16.  1997).) 

hi  accordance  with  section  773(b)(1) 
of  the  Act.  in  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  COP.  we  examined 
whether  such  sales  were  made  within 
an  extended  period  of  time  in 
substantial  quantities,  and  whether  such 
sales  were  made  at  prices  which  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act.  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  model 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  these  below-cost  sales 
were  not  made  in  substantial  quantities. 
We  found  that,  for  certain  models  of 
PET  film.  20  percent  or  more  of  the 
home  market  sales  were  sold  at  below- 
cost  prices.  Where  20  percent  or  more 
of  a  respondent's  home  market  sales  of 
a  given  model  were  at  prices  less  than 
the  COP.  we  disregarded  the  below-cost 
sales  because  such  sales  were  found  to 
be  made  (1)  in  substantial  quantities 
within  the  POR  [i.e.,  within  an  extended 
period  of  time)  and  (2)  at  prices  which 
would  not  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act  (y.e.,  the  sales  were  made  at 
prices  below  the  weighted-average  per 
unit  COP  for  the  POR).  We  used  the 
remaining  above-cost  sales  as  the  basis 
of  determining  NV  if  such  sales  existed, 
in  accordance  with  section  773(b)(1). 

On  January  8,  1998  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  Cemex  v.  United  States,  WL 
3626  (Fed.Cir).  In  that  case,  based  on  the 
pre-URAA  version  of  the  Act,  the  Court 
discussed  the  appropriateness  of  usihg 
constructed  value  (CV)  as  the  basis  for 
foreign  market  value  when  the 
Department  finds  foreign  market  sales  to 
be  outside  "the  ordinary  course  of 
trade."  This  issue  was  not-raised  by  any 
party  in  this  proceeding.  However,  the 
URAA  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
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directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  hivestigation"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  information 
provided  by  SKC  in  response  to  our 
antidumping  questionnaire.  We  have 
implemented  the  Court's  decision  in 
this  case  to  the  extent  that  the  data  on 
the  record  permitted. 

In  accordance  with  section  773(e)(1) 
of  the  Act.  we  calculated  CV  based  on 
the  sum  of  the  respondent's  cost  of 
materials,  fabrication,  and  general 
expenses.  We  allocated  yield  losses 
equally  between  A-grade  and  B-grade 
film.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act.  we  based  selling, 
general,  and  administrative  (SG4A) 
expenses  and  profit  on  the  amounts 
incurred  and  realized  by  SKC  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consimiption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  weighted- 
average  I^  selling  expenses.  Pursuant 
to  section  773(e)(3)  of  the  Act,  we 
included  U.S.  packing. 

In  accordance  with  section  773(a)(6), 
we  adjusted  NV,  where  appropriate,  by 
deducting  home  market  packing 
expenses  and  adding  U.S.  packing 
expenses.  We  also  adjusted  NV  for 
credit  expenses.  When  NV  was  based 
upon  home  market  sales,  we  made  an 
adjustment  for  inland  freight.  For  SKC's 
local  export  sales,  we  also  made  an 
addition  to  home  market  price  for  duty 
drawback.  For  comparisons  to  EP,  we 
made  an  addition  to  NV  for  U.S. 
warranty  and  credit  expenses  as 
ciromistance-of-sale  adjustments 
pursuant  to  section  773(a)(6)(C)  of  the 
Act. 


Level  of  Trade  and  CEP  Offwt 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting  price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SGAA  expenses  and 
profit.  For  EP,  the  US  LOT  is  also  the 
level  of  the  starting  price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP.  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  detoroine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP.  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparabihty.  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  imder  section        ^^ 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  [See  e.g..  Certain 
Carbon  Steel  Plate  from  South  Africa, 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value.  62  FR  61731 
(November  19, 1997).) 

In  implementing  these  principles  in 
this  review,  we  asked  SKC  to  identify 
the  specific  differences  and  similarities 
in  selling  functions  and/ or  support 
services  between  all  phases  of  marketing 
in  the  home  market  and  the  United 
States.  SKC  identified  two  channels  of 
distribution  in  the  home  market:  (1) 
wholesalers/distributors  and  (2)  end- 
users.  For  both  channels,  SKC  performs 
similar  selling  functions  such  as  market 
research  and  after-sales  warranty 
services.  Because  channels  of 
distribution  do  not  qualify  as  separate 
levels  of  trade  when  the  selling 
functions  performed  for  each  customer 
class  are  sufficiently  similar,  we 
determined  that  there  exists  one  level  of 
trade  for  SKC's  home  market  sales. 

For  the  U.S.  market,  SKC  reported  two 
LOTs:  (1)  EP  sales  made  directly  to  its 
U.S.  customers,  and  (2)  CEP  sales  made 
through  Sunkyong  America  Ltd.,  SKC's 
wholly  owned  U.S.  subsidiary  (CEP 


sales).  The  Department  examined  the 
selling  functions  performed  by  SKC  for 
both  EP  and  CEP  sales.  These  selling 
functions  included  customer  sales 
contacts  (i.e..  visiting  aurent  or 
potential  customers  receiving  orders, 
promotion  of  new  products,  collection 
of  unpaid  invoices),  technical  services, 
inventory  maintenance,  and  or  business 
system  development.  We  found  that 
SKC  provided  a  greater  degree  of  these 
services  on  EP  sales  than  it  did  on  CEP 
sales,  and  that  the  selling  functions 
were  sufficiently  different  to  warrant 
two  separate  LOTs  in  the  United  States. 
When  we  compared  EP  sales  to  home 
market  sales,  we  determined  that  both 
sales  were  made  at  the  same  LOT.  For 
both  EP  and  home  market  transactions, 
SKC  sold  directly  to  the  customer,  and 
provided  similar  levels  of  customer 
sales  contacts,  technical  services, 
inventory  maintenance  and  business 
system  development.  For  CEP  sales. 
SKC  performed  fewer  customer  sales 
contacts,  technical  services,  inventory 
maintenance,  and  computer  legal,  audit 
and  business  system  development.  In 
addition,  the  differences  in  seUing 
functions  performed  for  home  market 
and  CEP  transactions  indicates  that 
home  market  sales  involved  a  more 
advanced  stage  of  distribution  than  CEP 
sales.  ^^^ 

Because  we  compared  these  CEP  sales 
to  HM  sales  at  a  different  level  of  trade, 
we  examined  whether  a  level-of-trade 
adjustment  may  be  appropriate.  In  this 
case  SKC  sold  at  one  level  of  trade  in 
the  home  market;  therefore,  there  is  no 
basis  upon  which  SKC  has 
demonstrated  a  pattern  of  consistent 
price  differences  between  levels  of 
trade.  Further,  we  do  not  have  the 
information  which  would  allow  us  to 
examine  pricing  patterns  of  SKC's  sales 
of  other  similar  products,  and  there  are 
no  other  respondent's  or  other  record 
evidence  on  which  such  an  analysis 
could  be  based. 

Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  level-of-trade  adjustment  but  the  level 
of  trade  in  Korea  for  SKC  is  at  a  more 
advanced  stage  than  the  level  of  trade  of 
the  CEP  sales,  a  CEP  offset  is 
appropriate  in  accordance  with  section 
773(a)(7)(B)  of  the  Act.  as  claimed  by 
SKC.  We  based  the  CEP  offset  amount 
on  the  amount  of  home  market  indirect 
selling  expenses,  and  limited  the 
deduction  for  HM  indirect  selling 
expenses  to  the  amount  of  indirect 
selling  expenses  deducted  fi-om  CEP  in 
accordance  with  section  772(d)(1)(D)  of 
the  Act.  We  applied  the  CEP  offset  to 
NV.  whether  based  on  home  market 
prices  or  CV. 
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Preliminary  Results  of  Review 

We  preliminarily  determine  that  a 
margin  of  6.83  percent  exists  fro  SKC  for 
the  period  June  1, 1996  through  May  31, 
1997.  Parties  to  this  proceeding  may 
request  disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  pubhcation.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  pubhcation,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  pubhcation.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  hmited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
pubhcation.  The  Department  will 
pubhsh  the  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  120 
days  after  the  date  of  publication  of 
these  prehminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  We 
have  calculated  importer-specific  ad 
valorem  duty  assessment  rates  based  on 
the  total  amount  of  dumping  margins 
calculated  for  the  examined  sales  during 
the  POR  to  the  total  customs  of  the  sales 
used  to  calculate  these  duties.  These 
rates  will  be  assessed  uniformly  On  all 
entries  made  during  the  POR.  (This  is 
equivalent  to  dividing  the  total  amount 
of  antidumping  duties,  which  are 
calculated  by  taking  the  difference 
between  statutory  NV  and  statutory  EP 
or  CEP,  by  the  total  statutory  EP  or  CEP 
of  the  sales  compared,  and  adjusting  the 
average  differences  between  EP  or  CEP 
and  the  entered  value  for  all 
merchandise  entered  during  the  POR.) 
The  Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidimiping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties. 

Furthermore,  the  following  deposit 
requirements  wrill  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  PET  film  from  the  Repubhc  of  Korea 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the  Act: 

(1)  the  cash  deposit  rate  for  reviewed 
firms  will  be  the  rate  established  in  the 
final  results  of  administrative  review; 

(2)  for  merchandise  exported  by 


manufacturers  or  exporters  not  covered 
in  these  reviews  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  finn  covered  in  these  reviews, 
or  the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  these  reviews,  or  the 
LTFV  investigation;  and  (4)  if  neither 
the  exporter  nor  the  manufacturer  is  a 
firm  covered  in  these  or  any  previous 
reviews,  die  cash  deposit  rate  will  be 
21.5%,  the  "all  others"  rate  estabhshed 
in  the  LTFV  investigation. 

This  notice  also  serves  as  a 
prehminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26(b)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  these  review 
periods.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  March  2. 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration.  , 

[FR  Doc.  98-5866  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A~48S-602] 

Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  or  Unfinished,  From 
Romania;  Preliminary  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 


SUMMARY:  In  response  to  requests  by  the 
petitioner,  The  Timken  Company 
("Timken"),  and  the  respondent, 
Tehnoimportexport,  S.A.  ("TIE"),  the 
Department  of  Commerce  ("the 
Department")  is  conducting  an 
administrative  review  of  the 


antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished  ("TRBs"),  bom 
Romania.  The  review  covers  shipments 
of  the  subject  merchandise  to  the  United 
States  during  the  period  June  1, 1996, 
through  May  31,  1997. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each  argument 
(1)  a  staffement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  March  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy  or  Rick  Johnson.  Office  of 
Antidumping  and  Countervaihng  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone: 
(202)  482-0374  or  (202)  482-0165. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  353,  as  they  existed  on  April  1, 
1996. 

Background 

On  June  19, 1987.  the  Department 
published  in  the  Federal  Register  (52 
FR  23320)  the  antidumping  duty  order 
on  TRBs  from  Romania.  On  June  11, 
1997,  the  Department  published  in  the 
Federal  Register  (62  FR  31786,  31787) 
a  notice  of  opportunity  to  request  an 
administrative  review  of  this 
antidumping  duty  order.  On  June  30, 
1997,  the  Department  received  requests 
from  the  petitioner  and  the  respondent 
to  conduct  an  administrative  review  of 
TIE.  On  August  1, 1997,  in  accordance 
with  19  CFR  353.22(c),  we  published 
the  notice  of  initiation  of  this 
antidumping  administrative  review  in 
the  Federal  Register  (62  FR  41340). 

Scope  of  This  Review 

Imports  covered  by  this  review  are 
shipments  of  TRBs  from  Romania. 
These  products  include  flange,  take-up 
cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings, 
and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered 
rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  This 
merchandise  is  currently  classifiable 
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under  Hannonized  Tariff  Schedule 
(HTS)  item  numbers  8482.20.00. 
8482.91.00.  8482.99.30.  8483.20.40. 
8483.30.40.  and  8483.90.20.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

Separate  Rates 

To  establish  whether  a  company  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China.  56  PR  20588  (May  6. 
1991)  ["Sparklers"),  as  amplified  by  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  PR 
22585  (May  2. 1994)  ("Si/icon 
Carbide").  Under  this  policy,  exporters 
in  non-market-economy  ("NME") 
coimtries  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
govenunent  control,  both  in  law  and  in 
fact,  with  respect  to  exports.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  includes:  (1)  an 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  Ucenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
with  respect  to  exports  is  based  on  four 
criteria:  (1)  whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  autonomy  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts. 

We  have  found  that  the  evidence  on 
the  record  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  TIE  according  to  the 
criteria  established  in  Sparklers  and 
Silicon  Carbide.  For  a  further  discussion 
of  the  Department's  preliminary 
determination  that  TIE  is  entitled  to  a 
separate  rate,  see  Memorandum  to 
Edward  Yang.  Director.  Office  DC.  AD/ 
CVD  Enforcement.  Import 
Administration,  dated  March  2, 1998: 
Antidumping  Administrative  Review  of 
Tapered  Roller  Bearings  from  Romania: 
Assignment  of  a  Separate  Rate  for 


Tehnoimportexport.  S.A.  in  the  1996/97 
review,  which  is  on  file  in  the  Central 
Records  Unit  (room  B099  of  the  Main 
Conunerce  Building). 

Export  Price 

For  sale$  made  by  TIE.  the 
Department  used  export  price,  in 
accordance  with  section  772(a)  of  the 
Act.  in  calculating  U.S.  price.  We 
calculated  export  price  based  on  the 
price  to  unrelated  purchasers.  We  made 
adjustments,  where  appropriate,  for 
foreign  inland  height  and  ocean  height. 
We  used  surrogate  information  from 
Indonesia  to  value  foreign  inland  freight 
for  reasons  explained  in  the  "Normal 
Value"  section  of  this  notice. 

Noimal  Value 

For  merchandise  exported  from  an 
NME  country,  section  773(c)(1)  of  the 
Act  provides  that  the  Department  shall 
determine  Normal  Value  ("NV")  using 
factors  of  production  methodology  if 
available  Information  does  not  permit 
the  calculation  of  NV  using  home 
market  or  third  country  prices  under 
section  773(a)  of  the  Act.  In  every  case 
conducted  by  the  Department  involving 
Romania,  Romania  has  been  treated  as 
an  NME  cxjimtry.  None  of  the  parties  to 
this  proceeding  has  contested  such 
treatment  in  this  review.  Accordingly, 
we  calculated  NV  in  accordance  with 
section  773(c)  of  the  Act  and  19  CFR 
353.52.  In  accordance  with  section 
773(c)(3)  of  the  Act.  the  factors  of 
production  utilized  in  producing  TRBs 
include,  but  are  not  Umited  to  (a)  hours 
of  labor  required,  (b)  quantities  of  raw 
materials  employed,  (c)  amounts  of 
energy  and  other  utilities  consumed, 
and  (d)  representative  capital  cost, 
including  depreciation.  In  accordance 
with  section  773(c)(4)  of  the  Act,  the 
Department  valued  the  factors  of 
production,  to  the  extent  possible,  using 
the  prices  or  costs  of  factors  of 
production  in  a  market  economy 
country  tiiat  is  (a)  at  a  level  of  economic 
development  comparable  to  that  of 
Romania,  and  (b)  a  significant  producer 
of  comparable  merchandise. 

We  determined  that  Indonesia  is  at  a 
level  of  economic  development 
comparable  to  that  of  Romania.  We  also 
foimd  that  Indonesia  is  a  producer  of 
bearings.  Therefore,  we  have  selected 
Indonesia  as  the  surrogate  country.  For 
a  further  discussion  of  the  Department's 
selection  of  a  surrogate  country,  see 
Memorandum  to  the  File:  Antidumping 
Administrative  Review  of  Tapered 
Roller  Bearings  from  Romania:  Selection 
of  a  Surrogate  Country  in  the  1996/97 
Review,  dated  March  2, 1998,  which  is 
on  file  in  the  Central  Records  Unit 


(room  B099  of  the  Main  Commerce 
Building). 

For  purposes  of  calculating  NV,  we 
valued  the  Romanian  factors  of 
production  as  follows: 

•  When  materials  used  to  produce 
TRBs  were  imported  into  Romania  from 
market  economy  coim tries,  we  used  the 
import  price  to  value  the  material  input. 
To  value  all  ether  direct  materials  used 
in  the  production  of  TRBs,  we  used  the 
import  value  per  metric  ton  of  these 
materials  into  Indonesia  as  published  in 
the  Indonesian  Foreign  Trade  Statistical 
Bulletin— Imports  and  adjusted,  as 
appropriate,  with  the  wholesale  price 
index  inflator  to  place  these  values  on 
an  equivalent  basis  for  the  period  of 
review  ("POR").  With  two  exceptions, 
the  data  used  for  all  material  inputs  was 
taken  from  the  period  January  1996 
through  December  1996.  For  cold-rolled 
sheet  for  cages,  the  only  available  data 
was  from  the  period  January  1995 
through  November  1995.  and  for  hot- 
rolled  steel  bars,  the  only  available  data 
was  from  the  period  January  1996 
through  February  1996.  Additionally, 
for  hot-rolled  rods,  we  adjusted  the 
material  input  value  to  exclude  imports 
into  Indonesia  of  insignificant  quantities 
and  imports  from  known  non-producers 
of  bearing  quaUty  steel.  For 
transportation  distances  used  for  the 
calculation  of  freight  expenses  on  raw 
materials,  we  added  to  surrogate  values 
from  Indonesia  a  surrogate  freight  cost 
using  the  shorter  of  (a)  the  distance 
between  the  closest  Indonesian  port  and 
the  factory,  or  (b)  the  distance  between 
the  actual  supplier  and  the  factory.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Collated 
Roofing  Nails  From  the  People's 
Republic  of  China,  62  PR  51410 
(October  1, 1997).  We  used  freight  rates 
obtained  from  a  cable  from  the  U.S. 
Embassy  in  Jakarta,  Indonesia  to  the 
Department  for  use  in  the  preliminary 
determination  of  the  antidiunping  duty 
investigation  of  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China,  dated 
September  9, 1991. 

•  For  direct  labor,  we  used  the 
Indonesian  average  daily  wages  and 
hoiu^  worked  per  week  for  the  iron  and 
steel  basic  industries  reported  in  the 
1994  Special  Supplement  to  the  Bulletin 
of  Labour  Statistics.  pubUshed  by  the 
International  Labour  Office.  For  indirect 
labor,  we  used  the  supervisory  labor 
rates  used  in  the  Final  Determination  of 
Sales  at  Less  than  Fair  Value; 
Disposable  Pocket  Lifters  from  the 
People's  R^ublic  of  China.  60  PR  22359 
(May  5, 1995),  which  were  calculated 
based  on  information  contained  in 
Doing  Business  in  Indonesia  (1991). 


This  rate  is  not  industry-specific  but, 
rather,  represents  a  general  estimate  of 
supervisory  labor  in  Indonesia.  We  have 
adjusted  these  wages,  based  on  the 
wholesale  price  index  inflator,  for  the 
POR. 

•  For  factory  overhead,  selling, 
general  and  amninistrative  expenses, 
and  profit,  we  could  not  find  values  for 
the  bearings  industry  in  Indonesia.    - 
Therefore,  we  used  a  publicly  available 
1996  financial  statement  of  P.T.  Jaya 
Pari  Steel  Ltd,  an  Indonesian  producer 
engaged  in  the  iron  and  steel  making 
industry,  an  industry  comparable  to 
TRBs,  which  was  recently  used  in  the 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews;  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan, 
Romania,  Singapore,  Sweden  and  the 
United  Kingdom.  62  FR  54043  (October 
17. 1997). 

•  To  value  packing  materials,  when 
materials  used  to  padcage  TRBs  were 
imported  into  Romania  fitnn  mariiLet- 
economy  countries,  we  used  the  import 
prices  to  value  the  material  input  To 
value  all  other  packing  materials,  we 
used  the  import  value  per  metric  ton  of 

'  these  materials  for  the  period  January 
1996  through  December  1996  (and 
adjusted  with  the  wholesale  price  index 
inflator  to  place  these  values  on  an 
equivalent  basis  for  the  POR),  as 
published  in  the  Indonesian  Foreign 
Trade  Statistical  Bulletin— Imports.  We 
adjusted  these  values  to  include  height 
costs  incurred  using  the  shorter  of  (a) 
the  distance  between  the  closest 
Indonesian  port  and  the  factory,  or  (b) 
the  distance  between  the  actual  supplier 
and  the  &ctoiy. 

•  To  value  foreign  inland  freight,  we 
used  freight  rates  obtained  from  a  cable 
from  the  U.S.  Embassy  in  Jakarta, 
Indonesia,  as  indicated  above.  For  a 
complete  description  of  these 
adjustments,  see  TIE  Analysis 
Memorandum  for  the  Preliminary 
Results,  dated  March  2, 1998,  at  pg.  1. 

Currency  Convenum 

We  made  currency  conversions  in 
accordance  with  Section  773  A(a)  of  the 
Act.  For  currency  conversions  involving 
the  Indonesian  Rupiah,  we  used 
exchange  rates  published  by  the 
International  Monetary  Fund  in 
International  Financial  Statistics.  For  all 
other  conversions,  we  used  daily 
exchange  rates  published  by  the  Federal 
Reserve. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists: 
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Expotter 

Time  period 

Margin 
(per- 
cent) 

Tehnoimportex- 
port.  S.A.  

6/1/96-S/31/97 

0.86 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  Oiereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  hriek,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
The  Department  will  pubUsh  a  notice  of 
final  results  of  this  administrative 
review^  which  will  include  the  results  of 
its  analjrsis  of  issues  raised  in  any  such 
comments,  within  120  days  after  the 
date  of  publicati(Hi  of  these  preliminary 
results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  wiU  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  TRBs  from  Romania  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(c)  of  the  Act:  (1)  The  cash 
deposit  rate  for  TIE  will  be  the  rate  we 
determine  in  the  final  results  of  review; 
(2)  for  all  other  Romanian  exporters,  the 
cash  deposit  rate  will  be  the  Romania- 
wide  rate  made  efiiective  by  the 
amended  final  results  of  the  1994-95 
administrative  review  (see  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  or  Unfinished,  from  Romania; 
Amendment  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  59416  (November  22, 
1996));  (3)  for  non-Romanian  exporten 
of  subject  merchandise  from  Romania, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  Romanian  suppUer  of 
that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importera  of  their 
responsibility  imder  19  CFR  353.26  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 


liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties.  This  administrative  review  and 
notice  are  in  accordance  with  secticm 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  March  2. 1998. 
Robot  S.  LaRoMa, 

Assistant  Secretary  for  Import 
Administration . 

(FR  Doc.  98-5865  Filed  3-5-98: 8:45  am] 


DEPARTMENT  OF  COMMERCE 

NatlonalOcMnIc  and  Amwaphtrte 
Administration 

[i-D.  02279aA] 

Quit  Of  Maxloo  FMiary  Managanwnt 
Council;  PuUle  Maadnga 

AOBCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  pubUc  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  pubhc  meetings  of  the 
Coastal  Migratory  Pelagics  (Mackerel) 
Stock  Assessment  Panel  (MSAP). 
DATES:  The  meetings  will  begin  at  1:00 
p.m.  on  Monday,  March  23. 1998  and 
will  conclude  by  Friday,  March  27, 
1998. 


I:  The  meeting  will  be  held  at 
NMFS  Southeast  Fisheries  Science 
Center,  75  Virginia  Beach  Drive,  Miami, 
FL. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard,  Senior  Fishery  Biologist; 
telephone:  813-228-2815. 
SUPPLBCNTARY  MFORMATKM:  The 
MSAP  will  review  stock  assessments  for 
the  Gulf  and  Atlantic  migrator3^groupe 
of  king  and  Spanish  mac&rel.  Ine 
MSAP  will  also  consider  available 
information  including  but  not  limited  to 
commercial  and  recreational  catches, 
natural  and  fishing  mortality  estimates, 
recruitment,  fishery-dependent  and 
fishery-independent  data,  and  data 
needs.  These  analyses  will  be  used  to 
determine  the  condition  of  the  stocks 
and  the  levels  of  acceptable  biological 
catch  for  the  1998-99  fishing  year. 
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Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Panel  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  Act,  those  issues  may  not 
be  the  subject  of  formal  action  during 
these  meetings.  Action  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agenda  listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliaiy  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  March  16, 
1998. 

Dated:  March  2, 1998. 
Bruce  C  Morafaead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-5765  Filed  3-5-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

P.D.022798B] 

Quit  Of  Mexico  Rsiiery  Management 
Councli;  Puliiic  Meetings 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTK3N:  Notice  of  public  meetings. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  meetings  of  the 
Socioeconomic  Panel  (SEP). 
DATES:  A  joint  meeting  of  the  SEP 
Coastal  Pelagics  Sub^up  and  the 
Coastal  Migratory  Pelagics  (Mackerel) 
Stock  Assessment  Panel  will  be  held 
beginning  at  1:00  p.m.  on  Monday, 
March  23, 1998  and  will  continue 
through  Tuesday,  March  24, 1998.  On 
Wednesday,  March  25,  the  entire  SEP 
will  bold  their  meeting,  which  will 
conclude  by  5:00  p.m.  on  Thursday, 
March  26, 1998. 

ADDRESSES:  The  joint  meeting  will  be 
held  at  NMFS  Southeast  Fisheries 
Science  Center,  75  Virginia  Beach  Ehive, 
Miami,  FL.  The  separate  SEP  meeting 
will  be  held  at  the  Club  Hotel  &  Suites 
by  Doubletree,  100  SE  4th  Street,  Miami, 
FL. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619 

FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  B.  Lamberte,  Economist; 
telephone:  813-228-2815. 


SUPPLEMENTARY  INFORMATION:  The  SEP 
members  will  meet  to  review  available 
social  and  economic  information  on  the 
Gulf  migratory  group  of  king  and 
Spanish  mackerels  and  to  determine  the 
social  and  economic  implications  of  the 
levels  of  acceptable  biological  catches 
recommended  by  the  Council's 
Mackerel  Stock  Assessment  Panel.  The 
SEP  may  recommend  to  the  Council 
total  allowable  catch  levels  for  the 
1998-99  fishing  year.  In  addition,  the 
SEP  will  address  certain  issues  related 
to  the  assessment  of  regulatory  impacts 
on  fishing  communities. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Panel  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  Act,  those  issues  may  not 
be  the  subject  of  formal  action  during 
these  meetings.  Action  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agenda  listed  in  this  notice. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Council  (see 
ADDRESSES). 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  March  16, 
1998. 

Dated:  March  2, 1998. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  Notional  Marine  Fisheries  Service. 
[FR  Doc.  98-5766  Filed  3-5-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0302986] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Receipt  of  applications  for  a 
scientific  research  permit  (1122, 1137) 
and  modifications  to  permits  948  and 
994. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management, 
Roseburg  District  Office  at  Roseburg,  OR 
(BLM)  (1122)  and  the  Fish  Ecology 
Divisfon.  Northwest  Fisheries  Science 
Center,  NMFS  at  Seattle.  WA  (NWFSC) 
(1137)  have  applied  in  due  form  for 
permits;  and  that  the  Northern  Wasco 
County  People's  Utility  District  at  The 


Dalles,  OR  (NWCPUD)  (948)  and  the 
Idaho  Cooperative  Fish  and  Wildlife 
Research  Unit  at  Moscow,  ID  (ICFWRU) 
(994)  have  applied  in  due  form  for 
modifications  to  permits  that  would 
authorize  taJi^et  of  listed  species  for  the 
purpose  of  scientific  research. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  these  applications 
must  be  received  on  or  before  April  6, 
1998. 

ADDRESSES:  The  applications  and 
related  docimients  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Protected  Resources  Division  (PRD), 
F/NW03.  NMFS,  525  NE  Oregon  Street, 
Suite  500,  Portland,  OR  97232-4169 
(503-230-5400). 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Written  comments  or  requests  for  a 
pubUc  hearing  should  be  submitted  to 
the  Chief,  PRD,  Portland. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  1122  -  Tom  Lichatowich,  PRD 
(503-230-5438); 

For  permits  1137, 948,  and  994  - 
Robert  Koch,  PRD  (503-230-5424). 

SUPPL£MENTARY  INFORMATION:  BLM 
(1122)  and  NWFSC  (1137)  request 
permits;  and  NWCPUD  (948)  and 
ICFWRU  (994)  request  modifications  to 
permits  under  the  authority  of  section 
10  of  the  Endangered  Species  Act  of 
1973  (ESA)  (IB  U.S.C.  1531-1543)  and 
the  NMFS  regulations  governing  ESA- 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-227). 

BLM  (1122)  requests  a  five-year 
permit  for  an  annual  direct  take  of 
juvenile,  endangered,  Umpqua  River 
cutthroat  trout  (URCT)  Oncorhynchus 
clarki  clarki  associated  with  a  research 
project  designed  to  determine  sub-basin 
contribution  to  the  migratory 
population.  This  information  will 
benefit  wild  populations  by  identifying 
important  habitat  areas  where 
restoration  efforts  will  have  the  most 
impact.  BLM  proposes  to  use  screw 
traps  to  estimate  abundance  from 
selected  sub-basins  and  will  radio-tag 
up  to  20  of  the  fish  captxu«d  in  each 
sub-basin  to  determine  whether  the  fish 
are  resident,  fluvial,  or  anadromous. 
The  proposal  will  concentrate  on 
Canton,  Rock.  Calapooya  and  Myrtle 
Creeks  as  well  as  Little  River  of  the 
Umpqua  River  during  the  outmigration 
period  of  March  through  June.  URCT 
will  be  captured,  anesthetized,  handled 
(measiued,  tagged,  marked  as 
appropriate)  end  allowed  to  recover 
before  release.  ESA-listed  juvenile  fish 


JMI 
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indirect  mortalities  associated  with  the 
scientific  research  activities  are  also 
requested. 

NWFSC  (1137)  requests  a  one-year 
scientific  research  permit  for  takes  of 
juvenile,  endangered.  Snake  River 
sockeye  salmon  (Oncorhynchus  nerka); 
juvenile,  threatened,  naturally  produced 
and  artificially  propagated.  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha);  juvenile, 
threatened,  Snake  River  fall  chinook 
salmon  {Oncorhynchus  tshawytscha); 
juvenile,  endangered,  naturally 
produced  and  artificially  propagated, 
upper  Columbia  River  steelhead 
[Oncorhynchus  mykiss];  juvenile, 
threatened.  Snake  River  steelhead 
(Qncor/iynchu5  mykiss):  and  juvenile 
lower  Columbia  River  steelhead 
[Oncorhynchus  mykiss)  (currently 
proposed  as  threatened)  associated  with 
four  scientific  research  studies  at 
hydropower  dams  on  the  Snake  and 
Colimibia  Rivers  in  the  Pacific 
Northwest.  The  purpose  of  the  four 
studies  are:  (Study  1)  to  evaluate  a 
protohrpe  fish  separator  at  Ice  Haifoor 
Dam;  (Study  2)  to  establish  biological 
design  criteria  for  fish  passage  facilities 
at  McNary  Dam;  (Study  3)  to  evaluate 
vertical  barrier  screens,  outlet  flow 
control  devices,  and  methods  of  debris 
control  at  McNary  and  Little  Goose 
Dams;  and  (Study  4)  to  evaluate 
extended-length  bar  screens  at  the  first 
powerhouse  of  Bonneville  Dam.  ESA- 
listed  juvenile  fi^  would  be  captured, 
handled  with  some  tagged  with  passive 
integrated  transponders,  and  released. 
The  applicant  requests  lethal  take  of 
ESA-Usted  juvenile  fish,  as  well  as 
indirect  mortalities  of  ESA-listed 
juvenile  fish  associated  with  the 
research  activities. 

NWCPUD  requests  modification  2  to 
scientific  research  permit  948.  Permit 
948  authorizes  NWCPUD  annual  takes 
of  juvenile,  ESA-listed,  Snake  River 
salmon  associated  with  a  study 
designed  to  assess  nm-of-the-river 
juvenile  anadromous  fish  condition 
after  passage  through  the  screened 
ttirbine  intake  channel  at  The  Dalles 
Dam,  located  on  the  Columbia  River. 
For  modification  2,  NWCPUD  requests 
an  annual  take  of  juvenile,  endangered, 
naturally  produced  and  artificially 
propagated,  upper  Coliunlria  River 
steelhead  and  juvenile,  threatened. 
Snake  River  steelhead  associated  with 
the  research.  ESA-listed  juvenile 
steelhead  are  proposed  to  be  captured, 
handled,  and  released.  ESA-listed 
juvenile  steelhead  indirect  mortalities 
associated  with  the  research  are  also 
requested.  Modification  2  is  requested 
to  be  valid  for  the  duration  of  the  permit 
which  expires  on  September  30. 1999. 


ICFWRU  requests  modification  3  to 
scientific  research  permit  994.  Permit 
994  authorizes  ICFWRU  anniial  takes  of 
adult,  ESA-listed,  Snake  River  salmon 
associated  with  a  study  designed  to 
assess  the  passage  success  of  migrating 
adult  salmonids  at  the  four  dams  and 
reservoirs  in  the  lower  Columbia  River, 
evaluate  adult  fish  responses  to  specific 
flow  and  spill  conditions,  and  evaluate 
measures  to  improve  adult  fish  passage. 
For  modification  3,  ICFWRU  requests  an 
increase  in  the  take  of  adult,  threatened, 
Snake  River  spring/summer  and  fall 
chinook  salmon  associated  with  the 
research.  Also  for  modification  3.  a  new 
study  is  proposed.  The  new  study  is 
designed  to  determine  if  adult  salmon 
successfully  return  to  natal  streams  or 
hatcheries  and  if  homing  is  affected  by 
mode  of  seaward  migration  (in-river 
versus  transport).  ESA-Usted  adult 
salmon  are  proposed  to  be  captured  at 
Lower  Granite  Dam  on  the  Snake  River, 
fitted  with  radio  transmitters  and 
identifier  tags,  and  released.  Once 
retiimed  to  the  river,  ESA-listed  adult 
fish  will  be  tracked  electronically  to 
hatcheries  and  spawning  grounds. 
Modification  3  is  requested  to  be  valid 
for  the  duration  of  the  permit  which 
expires  on  December  31,  2000. 

To  date,  protective  regulations  for 
threatened  Snake  River  steelhead  under 
section  4(d)  of  the  ESA  have  not  been 
promulgated  by  NMFS.  This  notice  of 
receipt  of  applications  requesting  takes 
of  this  species  is  issued  as  a  precaution 
in  the  event  that  NMFS  issues  protective 
regulations  that  prohibit  takes  of  Snake 
River  steelhead.  The  initiation  of  a  30- 
day  public  comment  period  on  the 
applications,  including  their  proposed 
takes  of  Snake  River  steelhead,  does  not 
presuppose  the  contents  of  the  eventual 
protective  regulations.  To  date,  a  listing 
determination  for  lower  Columbia  River 
steelhead  under  the  ESA  has  not  been 
promulgated  by  NMFS.  This  notice  of 
receipt  of  an  application  requesting  a 
take  of  this  species  is  issued  as  a 
precaution  in  the  event  that  NMFS 
issues  a  Usting  determination.  The 
initiation  of  a  30-day  public  comment 
period  on  the  application,  including  its 
proposed  take  of  lower  Colimibia  River 
steelhead,  does  not  presuppose  a  listing 
determination. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
this  application  simimary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 


Dated:  March  2, 1996. 
Marts  F.  Naaauck, 

Acting  Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  9fr-SS3S  Filed  3-5-98;  8:45  ami 
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and  Atmoepheric 


National  Oceanic 
Administration 

p.D.  02248eq 

Endangered  Speclee;  Pennlts 

AQB4CY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Receipt  of  an  application  for 
modification  5  to  scientific  research 
permit  822. 

SUMMARY:  Notice  is  hereby  given  that 
the  Fish  Passage  Center  at  Portland,  OR 
(FPC)  has  applied  in  due  form  for  a 
modification  to  a  permit  that  would 
authorize  takes  of  endangered  and 
threatened  anadromous  steelhead  for 
the  purpose  of  scientific  research. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  April  6, 
1998. 

ADDRESSES:  The  appUcation  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring.  MD  20910-3226  (301-713^ 
1401);  and 

Protected  Resources  Division  (PRD), 
F/NW03,  525  NE  Cfregon  Street,  Suite 
500,  Portland.  OR  97232-4169  (503-    * 
230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief.  PRD  in  Portland,  OR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Koch,  PRD  (503-230-5424). 

SUPPLEMBfTARY  INFORMATION:  FPC 

requests  a  modification  to  a  permit 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildUfe  permits  (50  CFR  parts  217- 
227). 

FPC  requests  modification  5  to  permit 
822.  Permit  822  authorizes  FPC  annual 
direct  takes  of  juvenile,  endangered. 
Snake  River  sockeye  salmon 
[Oncorhynchus nerka);  juvenile, 
threatened,  naturally  produced  and 
artificially  propagated.  Snake  River 
spring/summer  chinook  salmon 
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(Oncorhynchus  tshawytscha];  and 
juvenile,  threatened,  Snake  River  fall 
Chinook  salmon  [Oncorhynchus 
tshawytscha)  associated  with  the  Smolt 
Monitoring  Program  (SMP).  conducted 
at  hydropower  dams  on  the  Snake  and 
Coliunbia  Rivers  in  the  Pacific 
Northwest  and  at  a  number  of  upriver 
locations  in  the  state  of  ID.  Permit  822 
also  authorizes  FPC  annual  incidental 
takes  of  ESA-listed  adult  Snake  River 
salmon  associated  with  fallbacks 
through  the  juvenile  bypass  systems  at 
Bonneville  and  John  Day  Dams  on  the 
Colimibia  River.  The  purpose  of  the 
SMP  is  to  generate  information  on  the 
migrational  characteristics  of 
anadromous  fish  stocks  in  the  Columbia 
River  Basin.  The  information  is  used  to 
implement  flow  and  spill  measures 
designed  to  improve  fish  passage 
conditions  at  the  dams  and  reservoirs  on 
the  Snake  and  Columbia  Rivers. 

For  modification  5  to  the  permit,  FPC 
requests:  (1)  annual  direct  takes  of 
juvenile,  endangered,  naturally 
produced  and  artificially  propagated, 
upper  Colimibia  River  steelhead 
(Oncorhynchus  mykiss)  and  juvenile, 
threatened,  Snake  River  steelhead 
[Oncorhynchus  mykiss)  associated  with 
the  SMP;  (2)  an  annual  direct  take  of 
juvenile  lower  Columbia  River  steelhead 
(Oncorhynchus  mykiss),  a  species 
currently  proposed  as  threatened,  at 
Bonneville  Dam;  and  (3)  annual 
incidental  takes  of  ESA-listed  adult 
steelhead  associated  with  fallbacks 
through  the  juvenile  fish  bypass  systems 
at  Bonneville  and  John  Day  Dams.  ESA- 
listed  steelhead  indirect  and  incidental 
mortalities  associated  with  the  SMP  are 
requested.  Modification  5  to  permit  822 
is  requested  to  be  valid  for  the  dtu^tion 
of  the  permit.  Permit  822  expires  on 
December  31, 1998. 

To  date,  protective  regulations  for 
threatened  Snake  River  steelhead  under 
section  4(d)  of  the  ESA  have  not  been 
promulgated  by  NMFS.  This  notice  of 
receipt  of  an  application  requesting  a 
take  of  this  species  is  issued  as  a 
precaution  in  the  event  that  NMFS 
issues  protective  regulations  that 
prohibit  takes  of  Snake  River  steelhead. 
The  initiation  of  a  30-day  pubUc 
comment  period  on  the  application, 
including  its  proposed  take  of  Snake 
River  steelhead,  does  not  presuppose 
the  contents  of  the  eventual  protective 
regulations.  To  date,  a  listing 
determination  for  lower  Colimibia  River 
steelhead  under  the  ESA  has  not  been 
promulgated  by  NMFS.  This  notice  of 
receipt  of  appUcations  requesting  takes 
of  this  species  is  issued  as  a  precaution 
in  the  event  that  NMFS  issues  a  listing 
determination.  The  initiation  of  a  30- 
day  public  comment  period  on  the 


applications,  including  their  proposed 
takes  of  lower  Columbia  River 
steelhead,  does  not  presuppose  a  listing 
determination. 

Aspects  of  this  proposed  permit 
modification,  and  a  request  received 
fit)m  the  U.S.  Army  Corps  of  Engineers 
to  modify  permit  895  to  include  takes  of 
ESA-listed  steelhead,  will  be  the  subject 
of  scheduled  hearings,  as  previously 
noticed  (63-FR-9204,  February  24, 
1998).  Those  individuals  requesting  a 
hearing  on  the  request  for  modification 
5  to  permit  822  should  set  out  the 
specific  reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  summary  are 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  March  2, 1998. 
Maria  F.  Nuimack, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisharies  Service. 
[FR  Doc.  98-5836  Filed  3-5-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  022898C] 

Endangered  Species;  Permits 

AQB4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for 

modifications  to  scientific  research 

permits  956, 1035,  and  1036. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey  at  Cook.  WA 
(USGS)  has  applied  in  due  form  for 
modifications  to  permits  that  would 
authorize  takes  of  Endangered  Species 
Act-listed  steelhead  for  the  purpose  of 
scientific  research. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  must  be  received  on  of 
before  April  6, 1998. 
ADDRESSES:  The  appUcations  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Protected  Resources  Division  (PRD), 
F/NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-4169  (503- 
230-5400). 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 


Spring,  MD  20910-3226  (301-713- 
1401);  and 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  PRD  in  Portland,  OR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Koch  (S03-230-5424). 
SUPPI.EMENTARV  INFORMATION:  USGS 
requests  modifications  to  permits  under 
the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

USGS  requests  modification  3  to 
permit  956.  Permit  956  authorizes  USGS 
annual  takes  of  juvenile,  threatened, 
naturally  produced  and  artificially 
propagated.  Snake  River  spring/siunmer 
Chinook  salmon  (Oncorhync/ius 
tshawytscha)  and  juvenile,  threatened. 
Snake  River  fall  chinook  salmon 
(Oncorhynchus  tshawytscha)  associated 
with  a  study  designed  to  obtain  data  on 
the  distribution,  abundance,  movement, 
and  habitat  preferences  of  the 
anadromous  fish  that  migrate  through 
Lower  Granite  Reservoir;  to  evaluate  the 
operation  of  a  surface  bypass  collector 
in  the  forebay  of  Lower  Granite  Dam; 
and  to  verify  species  of  hydroacoustic 
surveys.  For  modification  3,  USGS 
requests  an  amiual  take  of  juvenile, 
threatened,  Snake  River  steelhead 
(Oncorhynchus  mykiss)  associated  with 
the  research.  ESA-Usted  juvenile 
steelhead  are  proposed  to  be  acquired 
from  the  Idaho  Department  of  Fish  and 
Game  and/or  the  Smolt  Monitoring 
Program  (SMP)  (operating  under  the 
authority  of  separate  permits),  collected 
by  purse  seine,  or  collected  from  the 
juvenile  bypass  facility  at  Lower  Granite 
Dam;  transported  as  necessary  to  Lower 
Granite  Dam;  surgically  implanted  vwth 
radio  transmitters;  released  at  Lower 
Granite  Dam;  and  tracked  electronically. 
USGS  requests  indirect  mortalities  of 
ESA-listed  juvenile  steelhead,  and 
requests  that  Modification  3  be  valid  for 
the  duration  of  the  permit  which  expires 
on  September  30, 1999. 

USGS  requests  modification  1  to 
permit  1035.  Permit  1035  authorizes 
USGS  an  annual  take  of  juvenile, 
threatened,  artificially  propagated, 
Snake  River  spring/summer  chinook 
salmon  associated  with  a  study 
designed  to  determine  the  vertical  and 
horizontal  distribution  of  juvenile 
salmonids  exposed  to  high  levels  of 
total  dissolved  gas  during  their  seaward 
migration  in  the  Snake  and  Columbia 
Rivers.  The  vertical  and  horizontal- 
distribution  of  juvenile  salmonids 
exposed  to  high  levels  of  total  dissolved 
gas  must  be  further  defined  to  assess  the 
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risk  of  mcvtality  firom  gas  bubble 
disease.  For  modification  1.  USGS 
requests  an  annual  take  of  juvenile, 
endangered,  artificially  propagated, 
upper  Columbia  River  steelnead 
[C)ncorhynchus  mykiss)  and  an  increase 
in  the  annual  take  of  juvenile,  ESA- 
listed.  Snake  Rivet  spring/summer 
Chinook  salmon  associated  with  the 
scimtific  research.  ESA-Usted  fish  will 
be  acquired  £rom  the  SMP  (imder  the 
authority  of  a  separate  pwmit)  at  Lower 
McHnunmtal,  Ice  Harbor,  or  McNaiy 
Dams;  transported  as  necessary  to  Ice 
Harbor  Dam;  surgically  implanted  virith 
radio  transmitters;  released  at  Ice  Harbor 
Dam;  and  tracked  electronically 
between  Ice  Harbor  and  McNary  Dams. 
USGS  requests  indirect  mortaUties  of 
ESA-listed  juvenile  fish,  and  requests 
that  Modification  1  be  valid  for  the 
duration  of  the  permit  which  expires  on 
December  31, 1999. 

USGS  requests  modification  1  to 
permit  1036.  Permit  1036  authorizes 
USGS  anniial  takes  of  adiilt  and 
juvenile,  threatened.  Snake  River  Call 
Chinook  salmon  and  juvenile, 
threatened.  Snake  River  spring/summer 
chinqpk  salmon  associated  with  a  study 
designed  to  determine  the  post-release 
attributes  and  survival  of  hatchwy  and 
natural  fall  chinook  salmon  in  the  Snake 
River.  For  modification  1,  USGS 
requests  annual  takes  of  adult  and 
juvenile,  endangered,  naturally 
produced  and  artificially  propagated, 
upper  Columbia  River  steelhead  and 
juvenile,  threatened.  Snake  River 
steelhead  associated  with  the  research. 
Also  for  modification  1,  USGS  requests 
an  increase  in  the  takes  of  ESA-listed 
species  associated  with  two  new 
studies.  Study  1  is  designed  to  predict 
the  effects  of  reservoir  drawdown  on 
juvenile  salmonids  and  their  predatcws. 
Study  2  is  designed  to  collect  data  to 
characterize  the  size,  age  structure,  and 
growth  of  salmonid  predator 
populations  in  free-flowing  river 
reaches.  USGS  proposes  to  collect  ESA- 
listed  fish  using  beach  seines  and/or 
electroshocldng,  handle  and  release 
them  while  seeking  northern  squawfish 
(Ptychocheilus  oregonensis)  and 
smallmouth  bass  [Micmptenis 
dolomieui)  in  the  Snake  River  and  the 
Hanford  Reach  of  the  Columbia  River. 
USGS  requests  indirect  mortalities  of 
ESA-listed  juvenile  fish,  and  requests 
that  Modification  1  be  valid  for  the 
duration  of  the  permit  which  expires  on 
December  31,  2001. 

To  date,  protective  regulations  for 
threatened  Snake  River  steelhead  under 
section  4(d)  of  theESA  have  not  been 
promulgated  by  NMFS.  This  notice  of 
receipt  of  applications  requesting  takes 
of  this  species  is  issued  as  a  precaution 
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in  the  event  that  NMFS  issues  protective 
regulations  that  jHtdiibit  takes  erf  Snake 
River  steelhead.  Tlie  initiation  of  a  30- 
day  public  comment  period  on  the 
applications,  including  their  proposed 
takes  of  Snake  River  steelhead,  does  not 
presuppose  the  contents  of  the  eventual 
protective  regulations.  Those 
individuals  requesting  a  hearing  on  any 
of  the  above  applications  should  set  out 
the  specific  reasons  why  a  hearing 
would  be  appropriate  (see  ADDRESSES). 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  summaries  are 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  February  26, 1998. 
Marts  F.  Nammack, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc  98-5837  Filed  3-5-98;  8:45  am] 
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STATUS:  Closed  to  the  PuUic 

MATTBtTOBE( 


CONSUMER  PRODUCT  SAFETY 

Sunshine  Act  Meeting 

AOBiCY:  U.S.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANN0UNCa«B4T:  (insert  FR 
citation]. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MSTWQ:  10:00  a.m.,  March  4, 1998. 
CHANGES  M  MEETMQ:  The  Compliance 
Status  Report  meeting  was  canceled. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda,  MD  20207;  (301)  504-0800. 

Dated:  March  4, 1998. 
Sadyv  E.  Doim, 

Secretary.  » 

[FR  Doc  98-6011  Filed  3-4  98;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 

Commission,  Washington,  DC  20207. 

TIME  AND  DATE:  Thursday,  March  12, 

1998, 10:00  a.m. 

location:  Room  410,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Mfuyland. 


Compliance  Status  Report 

The  staff  will  brief  the  Ccmunission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOmONAL 
MPORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  March  4, 1998. 
Sadjw  E.  Dami, 
Secretary. 
(FR  Doc  98-6012  Filed  3-4-98;  3:20  pm] 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Infonnation  Collection: 
Comment  Re(|uest 

ACTION:  Notice. 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biirden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  pubUc  and  federal 
agencies  with  an  opportimity  to 
conunent  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperworic 
Reduction  Act  of  1995  ^'RAgS)  (44 
U.S.C.  Sec  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instnmients  are  clearly  imderstood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  its 
proposed  renewal  of  its 
AmeriCorps'NCCC  Team  Leader 
Application,  0MB  3045-0005.  This 
form  is  used  to  collect  information  that 
will  be  used  by  AmeriCorps^NCCC  staff 
in  the  evaluation  and  selectim  of  Team 
Leaders. 

Copies  of  the  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  in  the  address  section 
of  this  notice. 

The  Corporation  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
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whether  the  information  will  have 
practioal  utihty: 

•  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
includins  the  validity  of  the 
methodofogy  and  assumptions  used; 

•  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  expected  to  respond,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(e.g..  permitting  «lectronic  submis»ons 
of  responses). 

DATES:  Written  comments  must  be 

submitted  to  the  individual  and  office 

listed  in  the  address  section  on  or  before 

May  4, 1998. 

AOOfCSS:  Send  comments  to  Joseph 

Zehnder.  National  Personnel 

Coordinator,  AmeriCorps*  National 

CiviUan  Community  Corps,  Corporation 

for  National  and  Community  Service, 

1201  New  York  Ave.,  N.W., 

Washington,  D.C.  20525. 

FOR  RJRTHBI  INFORMATION  CONTACT: 

Joseph  Zehnder,  (202)  606-5000.  ext. 

116. 

SUPPLBefTARY  INFORMATKM: 

Part  I 

/.  Background 

The  Team  Leader  Application  form  is 
completed  by  applicants  who  wish  to 
serve  as  Team  Leaders  at 
AmeriCorps'NCCC  regional  campuses. 

n.  Current  Action 

The  Corporation  seeks  to  renew  and 
revise  the  current  form.  When  revised, 
the  form  will  include  discussion 
concerning  an  additional  regional 
campus  and  will  be  used  for  the  same 
purpose  and  in  the  same  manner  as  the 
existing  form.  The  Corporation  also 
seeks  to  continue  using  the  current  form 
imtil  the  revised  form  is  approved  by 
OMB.  The  current  form  is  due  to  expire 
on  March  ^1, 1998.  The  Corporation  has 
requested  for  a  90-day  extension  from 
this  date  to  use  the  existing  form  until 
the  revised  form  is  approved. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Sorvice. 

Title:  AmeriCorp8*NCCC  Team 
Leader  AppUcation  Form. 

OMB  Number:  3045-0005. 

Agency  Number:  None. 

J^ected  Public:  Citizens  of  diverse 
ages  and  backgrounds  who  are 
committed  to  national  service.  . 

Total  Respondents:  500. 


Frequency:  Annually. 

Average  Time  Per  Response:  Two 
hours. 

Estimated  Total  Burden  Hours:  1,000 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenaace):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  2, 1998. 
Kennedi  L.  Klothen, 
General  Counsel. 

[FR  Doc.  9S-5812  Filed  3-5-98;  8:45  am] 
BtUMOOOOKi 


CORPORATION  FOR  NATIONAL  AND 
COMMUNTTY  SERVICE 

Propoeed  Information  Collection: 
Conmient  Requeet 

action:  Notice. 

OUMMARY:  The  Corporation  for  National 
and  Conunimity  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearance.consxiltation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  Sec.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  its 
proposed  renewal  of  its 
AmeriCorps* VISTA  Project  Progress 
Report,  OMB  3045-0043.  This  form  is 
used  to  collect  information  from  project 
sponsors,  site  supervisors  and  members 
to  periodically  report  on  activities  listed 
in  an  approved  application.    . 

Copies  of  the  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  the  address 
section  of  this  notice. 

The  Corporation  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  as8un^>tion8  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electrraiic,  mechanical,  or  other 
technological  collection  tedmiques  or 
other  forms  of  information  technology 
(e.g.,  permitting  electronic  submissions 
of  responsesji 

dates:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addreines  section  on  or  befrae  May  4, 
1998. 

ADDRESSES:  Send  comments  to. 
Corporation  for  National  and 
Community  Service. 
AmeriCorps*VISTA.  Attn:  Ava 
Caatanuela,  1201  New  York  Ave..  N.W., 
Washington.  D.C.  20525. 
FOR  FURTHER  INFORMATION  CONTACT.  Ava 
Castanuela  (202)  606-5000,  ext.  462. 
SUPPLEHENTARY  INFORMATION: 

Parti  I 

/.  Background 

The  information  contained  in  the 
AmeriCorps*VISTA  Project  Progress 
Report  is  used  to  periodically  collect 
information  from  project  sponsora  and 
site  supervisora,  and  on  activities  listed 
in  an  approved  application.  In  the  past 
the  form  has,  for  the  most  part,  collected 
quantitative  information  based  on  the 
goals  and  objectives  of  the  approved 
application  work  plan. 

n.  Current  Action 

The  Corporation  seeks  to  renew  the 
revised  AmeriCorps'VISTA  Project 
Progress  Report.  "The  need  to  update  the 
form  is  necessary  to  gather  information 
on  the  impact  and  quiality  of  the  change 
a  project  makes  within  a  community. 
Currentiy,  with  the  form  gathering 
quantitative  information,  quality  and 
impact  are  frequenUy  not  mentioned  by 
the  reporting  project.  Although  impact 
is  not  a  new  focus  of 
AmeriCorps^VISTA  projects,  the 
process  of  systematically  documenting 
these  effects  is. 

Type  of  Review:  Renewal. 

Agency:  Gorporetion  for  National  and 
Coimnunity  Service. 

Title:  AmeriCorps* VISTA  Project 
Pn^ess  Re^rt. 

(MB  Number:  304&-0043. 

Agency  Nitmber:  None. 
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Affected  Public:  AmeriCorps*VISTA 
project  sponsors,  site  supervisors  and 
members. 

Total  Respondents:  900. 

Frequency:  4  times  per  year. 

Average  Time  Per  Response:  3  hours. 

Estimated  Total  Burden  Hours:  10800 
hours. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  2, 1998. 
Kenneth  L.  Klothen, 
General  Counsel. 

(FR  Doc.  98-5813  Filed  3-5-98;  8:45  am] 
MUMQ  CODE  MMO-a^^ 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DsfMiM  Science  Board  Task  Force  on 
Control  of  Military  Excess/Surplus 
Materiel 

action:  Notice  of  Advisory  Committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Control  of  Military 
Excess/Surplus  met  in  closed  session  on 
March  4, 1998  at  Science  Applications 
International  Corporation,  Arlington, 
Virginia. 

llie  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examine  existing 
regulatory  and  statutory  guidance  in 
support  of  controls,  DoD 
Demilitarization  policy,  and  private 
sector  possession  of  DoD  surplus 
materiel.  Investigate  the  framework 
which  defines  NflJ/SLI  and  SME  and 
evaluate  the  capabilities  and  shortfalls 
for  identifying  and  controlling  them. 
Investigate  concepts  for  analysis  and 
execution  of  the  control  of  DoD  surplus 
materiel  in  a  post  cold-war  environment 
focusing  on  trade-off  analysis  of 
different  levels  of  control. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C.  552b 


(1)  (1994),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  March  2. 1998. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-5763  Filed  3-5-98;  8:45  am) 

BILLMQ  CODE  S000-04-M 

DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program 

agency:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  computer  matching 
program. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  imder  the  Privacy  Act,  is  hereby 
giving  public  notice  of  a  computer 
matching  program  between  the  Armed 
Forces  Retirement  Home  (AFRH)  and 
DoD  that  certain  records  are  being 
matched  by  computer.  By  verifying 
Federal  payments  to  residents,  the 
AFRH  can  accurately  and  fairly 
determine  and  fix  the  individual  fees  as 
required  by  law.  A  computer  match  will 
provide  accurate  benefit  information  on 
the  residents. 

EFFECTIVE  DATE:  This  proposed  action 
will  become  effective  April  30, 1998, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the  Acting 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  telephone 
(703)  607-2943.  ^ 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
DMDC  and  AFRH  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
verification  of  Federal  payments  to 
residents.  The  match  will  yield  the 
benefit  information  on  the  residents  so 
that  AFRH  can  accurately  and  fairly 
determine  and  fix  the  individual  fees. 


from  time  to  time,  as  required  by  law. 
Computer  match'mg  is  the  most  efficient 
and  effective  manner  to  accomplish  this 
task  with  the  least  amount  of  intrusion 
of  personal  privacy  of  the  individuals 
concerned. 

A  copy  of  the  computer  matching 
agreement  between  AFRH  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Chief, 
Management  Information  Systems,  U.  S. 
Soldiers'  and  Airmen's  Home,  3700 
North  Capitol  Street,  NW,  Washington, 
DC  20317-0002. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  B.C.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  on 
June  19, 1989  at  54  FR  25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  February  25, 1998,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8, 1996  (61  FR  6435).  The 
matching  program  is  subject  to  review 
by  OMB  and  Congress  and  shall  not 
become  effective  until  that  review 
period  has  elapsed. 

Dated:  March  2, 1998. 

L.M.  Bjmiun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NOTICE  OF  A  COMPUTER  MATCHING 
PROGRAM  BETWEEN  THE  ARMED 
FORCES  RETIREMENT  HOME  AND 
THE  DEPARTMENT  OF  DEFENSE  FOR 
VERIRCATION  OF  FEDERAL 
PAYMENTS  TO  RESIDENTS 

A.  Participating  agencies: 
Participants  in  this  computer  matching 
program  are  the  Armed  Forces 
Retirement  Home  (AFRH)  and  the 
Defense  Manpower  Data  Center  (DMDC) 
of  the  Department  of  Defense  (DoD).  The 
AFRH  is  the  source  agency,  i.e.,  the 
activity  disclosing  the  records  for  the 
purpose  of  the  match.  The  DMDC  is  the 
recipient  activity  or  matching  agency, 
i.e.,  the  agency  that  actually  performs 
the  computer  matching. 

B.  Purpose  of  the  match:  The  purpose 
of  this  agreement  is  to  establish  the 
conditions  imder  which  the  DoD, 


11226 


I 

Federal  Register / Vol.  63,  No.  44 /Friday,  March  6,  1990 /Notices 


Etepartment  of  Veterans  Affairs  (DVA) 
and  Office  of  Personnel  Management 
(OPM)  agree  to  a  computer  matching 
program  for  the  disclosure  of  military 
retired  or  retainer  pay,  civil  service 
annuity,  and  compensation  or  pension 
from  the  DVA  for  the  residents  of  the 
AFRH.  vvrhich  includes  the  United  States 
Soldiers'  and  Airmen's  Home  (USSAH) 
and  the  United  States  Naval  Home 
(USNH).  This  disclosxire  will  provide 
the  AFRH  with  information  necessary  to 
verify  the  payment  information 
currently  provided  by  residents  for  the 
computation  of  their  monthly  fee,  and 
identify  any  unreported  benefit 
payments  received  by  residents. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Armed  Forces 
Retirement  Home  Act  of  1991,  Pub.  L. 
101-510,  24  U.S.C.  401-441. 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  from  which 
records  will  be  disclosed  for  the 
purpose  of  this  computer  match  are  as 
follows: 

The  AFRH  will  use  personal  data 
from  the  record  system  identified  as 
AFRH-1,  entitled  'Armed  Forces 
Retirement  Home  Resident  Fee 
Maintenance  System'  last  published  in 
the  Federal  Register  at  58  FR  68629  on 
December  28, 1993. 

DoD  will  use  personal  data  from  the 
record  system  identified  as  S322.10 
DMDC,  entitled  'Defense  Manpower 
Data  Center  Data  Base,'  last  published  in 
the  Federal  Register  at  62  FR  55610  on 
October  27, 1997. 

E.  Description  of  Computer  Matching 
Program:  The  AFRH  will  provide  DMDC 
with  a  magnetic  computer  tape  which 
contains  the  name,  SSN  and  date  of 
birth  of  each  resident.  Upon  receipt  of 
the  computer  tape  file  of  residents, 
DMDC  will  perform  a  computer  match 
using  all  nine  digits  of  the  SSN  of  the 
AFRH  file  against  a  DMDC  computer 
database  of  personnel/employment/ pay 
records  of  all  uniformed  personnel  who 
served  on  active  duty  or  retired, 
including  individuals  receiving  any 
Federal  compensation,  pension  or 
annuity  from  the  DVA  or  OPM. 
Matching  records  (hits)  based  on  the 
SSN,  will  produce  the  resident's 
miUtary  retired  or  retainer  pay,  civil 
service  annuity  and  DVA  compensation 
and  p>ension.  The  match  results  will  be 
furnished  to  AFRH.  AFRH  is 
responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
reply  tape  file  are  consistent  with 
AFRH's  source  file  and  for  resolving  any 


discrepancies  or  inconsistencies  on  an 
individual  basis.  AFRH  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification  and  the  amount  of  Federal 
payment  received  by  the  resident  as  a 
result  of  the  match. 

The  AFRH  will  provide  an  electronic 
file  in  a  format  defined  by  DMDC  on  a 
semiannual  basis.  This  file  will  contain 
the  name  and  SSN  of  approximately 
2,000  residents  whose  records  DMDC 
will  verify. 

The  DMDC  computer  database  file 
contains  approximately  10  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard;  the  DVA  compensation  and 
pension  records  on  military  retirees;  and 
the  OPM  compensation  and  annuity 
records  on  military  retirees. 

DMDC  will  match  the  SSN  on  the 
AFRH  file  by  computer  against  the 
DMDC  database.  Matching  records,  hits 
based  on  the  SSN,  will  produce  data 
elements  of  the  individual's  name,  date 
of  birth,  gross  entitlement  amount, 
payment  status,  benefit  eligibility 
effective  date,  termination  cause,  waiver 
amount,  waiver  effective  date,  disability 
or  non-disability  retirement  status,  VA 
and  OPM  claim/file  numbers,  and 
Former  Spouse  Protection  Act 
deductions. 

F.  Inclusive  dates  of  the  Matching 
Program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired; 
then  this  computer  matching  program 
becomes  effective  and  the  respective 
agencies  may  begin  the  exchange  of  data 
at  a  mutually  agreeable  time  and  will  be 
repeated  semiannually.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  AFRH 
and  DMDC,  the  matching  program  will 
be  in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Acting  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Suite  920,  Arlington, 
VA  22202-4502.  Telephone  (703)  607- 
2943.        j 

(FR  Doc.  9i-5761  Filed  3-5-98;  8:45  am) 
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DEPARTMEtfT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  System  of 
Records 


agency:  Defense  Logistics  Agency 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  add  a  system  of  records  to 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  April  6, 1998, 
unless  "comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvior,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  February  25, 1998,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  ResponsibiUties 
for  Maintaining  Records  About 
Individuals,'  dated  February  8, 1996 
(February  20, 1996,  61  FR  6427). 

Dated:  March  2, 1998. 


L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 


S500.60  CA 


.1 


SYSTEM  NAME: 

DLA  Complaint  Program  Records. 

SYSTEM  location: 

Office  of  the  Staff  Director,  Command 
Security,  Headquarters,  Defense 
Logistics  Agency,  ATTN:  CAAS,  8725 
John  J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221,  and  the 
Defense  Logistics  Agency  Primary  Level 
Field  Activities  (DLA  PLFAs).  Official 
mailing  addresses  are  published  as  an 
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appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CATeOOMES  OF  MDIVDUAtS  COVERCD  BY  THE 
SVSIBM: 

Individuals  who  have  been  the  subject 
of  a  complaint. 

CATSMMES  OF  MECOme  M  THE  SYSTBI: 

Records  contain  case  number,  name  of 
subject.  Social  Security  Number, 
address,  telephone  ntmiber,  and 
information  on  the  nature  of  the 
complaint;  the  investigative  report 
which  normally  contains  details  of  the 
investigation,  relevant  facts  discovered, 
information  received  from  sources  and 
witnesses,  the  investigator's  findings, 
conclusions,  and  recommendations;  and 
case  disposition  details. 

AUTHOWTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations:  5  U.S.C.  303(b),  Oath  to 
Witness;  10  U.S.C.  133.  Under  Secretary 
of  Defense  for  Acqmsition  and 
Technology;  10  U.S.C.  936(b)(4),  Art. 
136,  Authority  to  Administer  Oaths 
(UQilJ);  Pub.  L.  95-452,  Inspector 
General  Act  of  1978;  E.O.  9397  (SSN); 
DoD  Directive  5106.1,  Inspector  General 
of  the  Department  of  Defense;  DoD 
Directive  7050.1,  Defense  Hotline 
Program;  DLA  Directive  5610.1, 
Management  of  the  Defense  Hotline 
Program  and  the  DLA  Complaint 
Pn^ram;  and  DLA  Instruction  5610.1, 
Investigating  Defense  Hotline 
Allegations  and  DLA  Complaints. 

PURPOSEfS): 

To  record  information  related  to 
investigations  of  suspected  fraud,  waste, 
or  abuse;  mismanagement;  contract 
deviations,  noncompliance,  or 
improprieties;  administrative 
misconduct;  or  adverse  treatment  under 
the  complaint  program  and  to  institute 
appropriate  corrections.  Complaints 
appearing  to  involve  criminal 
wrongdoing  are  referred  to  the 
appropriate  criminal  investigative 
organization  for  investigation  and 
disposition. 

ROUTME  uses  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  Federal,  state,  and  local  agencies 
that  administer  programs  or  employ 
individuals  involved  in  a  Defense 
Logistics  Agency  complaint  for  the 
purpose  of  reporting  requirements. 


The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

pouaes  AND  pRAcnca  FOR  sronwo, 

RETRNEVMQ.  ACCCISSIO,  RETAMNQ,  AND 
D«P06MQ  OF  RECORDS  M  THE  SYSTBC 

storaqe: 

Records  are  maintained  in  a 
combination  of  paper  and  automated 
form. 

RETNEVABaiTY: 

Records  are  retrieved  by  name  of 
subject,  subject  matter,  and  by  case 
number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users. 

RETBOION  AND  DOPOSAL: 

Disposition  pending. 

SYSTEM  MANAQER^S)  AND  ADDRESS: 

Staff  Director,  Command  Security, 
Headquarters  Defense  Logistics  Agency, 
ATTN:  CAAS,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

NOmCATION  PROCBMJRES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

Individuals  are  required  to  provide 
name.  Social  Security  Number, 
employing  activity  name  and  address, 
and,  if  known,  place  of  investigation. 

In  addition,  individuals  must  provide 
either  a  notarized  signature  or  a  signed 
and  dated  imswom  declaration,  in 
accordance  with  28  U.S.C.  1746,  stating 
imder  penalty  of  perjury  under  U.S.  law 
that  the  information  contained  in  the 
request,  including  their  identity,  is  true 
and  correct. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  the  Privacy  Act 
Officer,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

Individuals  are  required  to  provide 
name.  Social  Security  Number, 
emplojnng  activity  name  and  address, 
and.  if  known,  place  of  investigation. 


In  addition,  individuals  must  provide 
either  a  notarized  signature  or  a  signed 
and  dated  unsworn  declaration,  in 
accordance  with  28  U.S.C.  1746,  stating 
under  penalty  of  perjury  that  the 
information  contained  in  the  request  for 
access,  including  their  identity,  is  true 
and  correct. 

CONTESTMQ  RECORD  PROCBNJReft 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21. 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer. 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATeOORCS: 

Information  is  provided  by  the  record 
subject,  complainant,  witnesses,  and 
investigators. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTGM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1).  (2). 
and  3,  (c)  and  (e)  and  published  in  32 
CFR  part  323. 

For  more  information,  contact  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency,  ATTN:  CAAR,  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221. 

[FR  Doc.  98-5762  Filed  3-5-98;  8:45  am) 
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DEPARTMENT  OF  EDUCA-nON 

Submission  for  OMB  Review; 
Convnent  Rec|ueet 

agency:  Department  of  Education. 
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ACTKM:  Submission  for  OMB  review; 
comment  request. 


r:  The  Deputy  Chief  Information 

Officer,  Office  of  me  Chief  Information 

Officer,  invites  comments  on  the 

submission  for  OMB  review  as  required 

by  the  Paperwori:  Reduction  Act  of 

1905. 

DATES:  Interested  persons  are  invited  to 

submit  comments  on  or  before  April  6, 

ADOnCMEl.  Written  comments  should 
be  addressed  to  the  Office  of 
Infbrmatian  and  Regulatory  AfEairs, 
Attention:  Danny  Werfsl,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  RMTMER  MFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMBfTARY  INFORMATION:  Section 
3506  of  the  Paperworic  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Muiagement  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  pubUshes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 


the  requests  are  available  from  Patrick  ). 
Sherrill  at  the  address  specified  above. 

Dated:  March  2,  IMS. 
Gloria  Parker, 

Deputy  Chief  Infamation  Officer,  Office  of 
the  Chief  Infonnation  Officer. 

Office  gf  E4ucational  Research  and 
Improvement 

Type  of  Review:  Extension. 

Title:  A  Study  of  Charter  Schools. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't. 
SEAs  or  LBAs. 

Reporting  Rurden  and  Recordkeeping: 
Responses:  16,791. 
Burden  Hours:  5,765. 

Abstract;  This  four-year  study  of 
charter  schools  will  examine  the  impact 
of  charter  schools  on  student 
achievement,  on  education  reform,  and 
on  an  array  of  other  issues.  The  study 
includes  an  annual  survey  of  the 
universe  of  charter  schools  and  site 
visits  at  a  sample  of  charter  schools  and 
comparison  sciiools. 

[FR  Doc.  9a-S784  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmtntal  Mwiagament  Stte- 
Speciflc  Advlaory  Board,  Nevada 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Nevada  Test  Site. 

DATES:  Wednesday,  April  1, 1998:  5:30 
p.m.-9:00  p.m. 

ADDRESSES:  U.S.  Department  of  Energy, 
Nevada  Support  Facility,  Great  Basin 
Room,  232  Energy  Way,  North  Las 
Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rolver,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Advisory  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 


Tentathra 

5:30  p.m. 
5:40  p.m. 
7:00  pjn. 
7:30  pjn. 
7:45  p.m. 
8:00  p.m. 
8:10  p.m. 
8:45  p.m. 
9K)0  p.in. 

Copies 
available 


Call  to  Order 
Presentations 
Pubttc  Comment/Questioiu 


Revtow  Action  Items 
Approve  Meeting  Minutes 
Conmittee  Reports 
Public  Cnmnent 
Adioum 

of  the  final  agenda  yrill  be 
at  the  meeting. 


Public  Participation 

The  meeting  is  open  to  the  publia 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Kevin  Rohrer,  at 
the  telephone  nimiber  listed  above. 
Requests  must  be  received  5  days  prior 
to  tne  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  filshion  that  will  fadUtate 
the  orderly  conduct  of  business. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independmce  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington,  DC  on  Marcli  2, 
1998. 

Rachel  Samuel* 

Deputy  AdviscxyConunittee  Management 
Officer. 

[FR  Doc.  98-5868  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmantal  Managament  Sita- 
SpacHIc  Advlaory  Board,  Savannah 
River  Site 


AGENCY:  Department  of  Energy. 
ACTKM:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463. 86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Savannah  River  Site. 
DATES  AND  TIMES:  >4onday,  March  23, 
1998: 

2:00  p.m.  (Nuclear  Materials 
Mooagement  Subcommittee) 


JMI 


4KX)  p  jn.  (Outreach  Subcommittee) 
6:30  pjn.-7KX)  pjn.  (Public  Comment 

Session) 
7:00  p  jn.-«:00  p  jn.  (Individual 

Subcranmittee  Ikfeetings) 

Tuesday,  Mardi  24. 1998: 8:30  ajn.- 
44Wpjn. 

ADOfCSSES:  All  meetings  will  be  held  at 
Holiday  Inn— Chariestcm  on  die  Beech, 
One  Center  Street.  Folty  Beach.  South 
Carolina. 

FOR  FURTHER  MRMMAHON  contact: 
Gem  Flamming,  Public  Accountability 
Specialist,  Envinmmental  Restoration 
and  Solid  Waste  Division.  Department 
of  Enogy  Sevannah  River  Operations 
Office,  P.O.  Box  A,  Aiken.  S.C  29802 
(803)  725-5374. 

SUPPLBBNTARY  MFORMATION: 

Pnipoee  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management  and 
related  activities. 

TsBtalive  AgamU 

Monday,  March  23, 1998 

2.-00  p  jn.    Public  comment  session  (5- 

minute  rule) 
4:00  p.m.    Joint  subcommittse  issues 
6:30  p.m.    Issues-based  suboranmittee 

meetings 
9:00  pjn.    Adjourn 

Tuesday,  March  24, 1998 
8:30  a.m. 
Approval  of  minutes,  agency  updates  (-  15 

minutes) 
Public  comment  session  (5-minute  rule) 

(- 10  minutes) 
Environmental  remediation  and  wraste 
management  subannmittee  report  (-  2 
hours) 
Risk  management  ft  future  use 
subcommittee  repcxt  (-  1  hour) 
12:00  p.m. 
Lunch 
Public  comment  session  (5-minute  rule) 

(- 10  minutes) 
Bnvifonmental  management  intrntration 

(- 1  hour) 
Transportation  overview  (tentative)  (-  30 

minutes) 
Reconmiendati(m  review  (-  30  minutes) 
Nuclear  materials  man^ement 
subcommittee  (- 15  minutes) 
Administrative  subcommittee  report  (-  30 
minutes) 

— ^Includes  by-laws  amendments 
proposal  and  membership  election 
Budget  report  (-  10  minutes) 
Public  comment  session  (5-minute  rule) 
(- 10  minutes) 
4:00  p.m. 
Adjourn 

If  necessary,  time  will  be  allotted  after 
public  comments  fat  items  added  to  the 
agenda,  and  administrative  details.  A  final 
agenda  will  be  available  at  the  meeting 
Monday,  March  23, 1998. 
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Public  Paitktpetioa 

The  meeting  is  open  to  the  public 
Written  statemente  may  be  filed  with 
the  Committee  either  before  or  after  die 
meeting.  Individuals  who  wish  to  mnVft 
oral  statements  pertaiidng  to  agenda 
items  should  contact  Geni  Plemming's 
office  at  the  address  or  telephone 
munber  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provisian  wiU  be  made  to 
include  the  preeentatian  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  hdliute  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  TnAvimiiii)  of  5  minutes  to 
present  their  comments. 

Minnies 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copymg 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190.  Forrestal 
Buildii^.  1000  Indepoidence  Avenue, 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Kfinutes  will 
also  be  available  by  writing  to  Gerri 
Flamming.  Department  of  Energy 
Savannah  River  Operations  Office.  P.O. 
Box  A.  Aiken.  S.C  29802.  or  by  calling 
her  at  (803)  725-5374. 

Issued  at  Washington.  DC  on  March  2. 
1998. 

Kadiel  SuBuri, 

Dgputy  Advisory  Committee  Management 
Officer. 

[PR  Doc  98-5869  FUed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Docket  Na  CP9e-tf49-00Q] 

Florida  Qaa  Tranamlaalon  Company; 
Notica  of  Application 

March  2, 1998. 

Take  notice  that  on  February  24, 1998, 
Florida  Gas  Transmission  Company 
(Florida  Gas),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  an 
application  in  Docket  No.  CP98-249- 
000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  and  Part  157  of  the 
Commission's  Regulations.  Florida  Gas 
seeks  authority  to  acquire  firm  and 
intemiptible  transportation  services 
from  an  intrastate  pipeline;  and  to 
construct,  own,  and  operate  a  short 
pipeline  lateral  and  delivery  point  in 
Washington  County,  Alabama.  The 
details  of  Florida  Gas's  proposal  are 


more  fiiUy  set  ftxth  in  its  qiplication 
whidi  is  (m  file  with  the  Connniadan 
and  avaiUile  far  puUic  inqMcttoo. 
Florida  Ges  propoees  to: 

(1)  Constnict.  own  and  operate  ebout 
one  mile  of  10-inch  lateral  and  a  new 
delivery  point  in  Washington  County. 
Alabema  far  deliveries  to  Alabema 
Power  Company  (Alabema  Power);  and 

(2)  Acquire  firm  and  intamiptiUe 
capacity  on  Bay  Gas  Storage  Compeny. 
Ltd.  (Bay  Ges  Storage),  an  hitrastate 
pipeline,  for  deliveries  to  Alabama 
Power  and  Alabema  Electric  Coop.  Inc. 
(Alabama  Coop). 

Florida  Gas  requests  Commis8i«i 
authwizatian  to  obtain  up  to  32.000 
MMBtu  per  day  oi  firm  capacity  on  Bay 
Gas  Storage  to  efiectuate  a  FTS-WD 
Trannartation  Agreement  between 
Florfda  Gas  and  Alabama  Power  for 
delivery  to  Alabama  Power's  Olin  Cogen 
Plant  Delivery  Point  Florida  Gas  further 
requests  authority  to  use  up  to  32.000 
MMBtu  per  day  of  intemiptibb  service 
on  Bay  Ges  Ston^  to  efiiectuate 
intOTuptible  transpcfftation  service  for 
Alabema  Coop  in  the  neer  future. 
Florida  Gas  and  Bay  Ges  Storsge  heve 
entered  into  a  firm  and  intemiptible 
intrastate  transportation  agreement 
contingent  upon  approval  by  the 
Commission. 

Florida  Gas  also  proposes  to  ccmstruct 
a  new  tap.  valve,  an  end  of  line  valve 
assembly,  and  electronic  flow 
measuremmt  equipment  in  Washington 
County.  Alabama  to  accommodate  gas 
deliveries  to  Alabama  Powv's  proposed 
meter  station  to  receive  firm  gas 
volumes.  Florida  Gas  states  that 
Alabama  Power  would  reimburse  it  for 
all  construction  costs,  about  $769,000. 
Florida  Gas  proposes  to  deliver  up  to 
32,000  MMBtu  of  gas  per  day  at  line 
pressure.  Alabema  Power  proposes  to 
construct,  own  and  operate  the  meter 
station  connecting  to  Florida  Gas's 
facilities  serving  the  power  plant 

Florida  Gas  says  that  Alabama  Power 
wiU  pay  monthly  for  the  transportation 
charges  imder  its  Service  Agreement 
with  Florida  Gas  for  service  under  Rate 
Schedule  FTS-WD,  and  will  also 
reimburse  Florida  Gas  for  both  the  cost 
of  new  facilities  installed  downstream 
of  the  Bay  Gas  Storage  facilities  and  for 
the  cost  of  the  third  party  transportation 
from  Bay  Gas  Storage. 

Florida  Gas  also  says  that  the  costs  of 
any  intemiptible  transportation  on  Bay 
Gas  Storage  will  be  more  than  o£Etet  by 
revenues  collected  from  Alabama  Coop 
under  the  Rate  Schedule  ITS-WD 
Service  Agreement  The  intemiptible 
rate  to  be  charged  Alabama  Coop 
pursuant  to  the  Service  Agreement 
under  Rate  Schedule  FTS-WD  will  be 
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higher  than  the  intemiptible  rate  which 
Bay  Gas  Storaee  will  charge  Florida  Gas. 

Thus,  Florida  Gas  says  that  since 
revenues  collected  will  exceed  costs, 
there  will  be  no  costs  shifted  to  Florida 
Gas's  other  customers  and  that  because 
the  costs  of  the  capacity  to  be  acquired 
from  Bay  Gas  Storage  will  be  either 
reimbursed  by  the  nrm  Shipper  utilizing 
the  firm  capacity  (Alabama  Power)  or 
more  than  oH^set  by  revenues  from  the 
interruptible  Shipper  (Alabama  Coop) 
utilizing  the  interruptible  capacity,  the 
allocation  of  these  costs  are  not  skewed 
to  favor  any  party. 

Florida  Gas  requests  that  a 
preliminary  determination  of  this 
Application,  subject  to  final 
environmental  review,  be  granted  by 
May  1, 1998,  to  assure  that  service  can 
commence  by  the  planned  November  1. 
1998,  in-service  date  of  the  Olin  Cogen 
Plant.  Florida  Gas  says  that  without  the 
expedited  approval  of  the  authorizations 
requested  herein,  Florida  Gas  would 
have  to  begin  the  process  to  construct 
more  than  11  additional  miles  of 
facilities  parallel  the  existing  intrastate 
pipeline  owned  by  Bay  Gas  Storage. 
Florida  Gas  says  that  this  alternative 
construction  activity  would  be 
undertaken  under  its  Part  157,  Subpart 
F  blanket  certificate,  and  that  it  would 
have  additional  enviroimiental  impact 
and  an  estimated  cost  of  $4  million. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
March  23, 1998.  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestora  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed. 

Any  pereon  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  A  person 
obtaining  intervenor  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
issued  by  the  Commission,  filed  by  the 
applicant,  or  filed  by  all  other 
intervenors.  An  intervenor  can  file  for 
rehearing  of  any  Commission  order  and 


can  petition  for  court  review  of  any  such 
order.  However,  an  intervenor  must 
serve  copies  of  comments  or  any  other 
filing  it  makes  with  the  Commission  to 
every  other  intervenor  in  the 
proceeding,  as  well  as  filing  an  original 
and  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  tiie  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court.  The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authcnity  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  &iergy  Regulatory  Commission 
by  Secticais  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  ovm  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Florida  Gas  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Acting  Secretary. 
[PR  Doc.  98-5779  Filed  3-5-98;  8:45  ami 

BILLINO  CODE  a717-01-M 


JMI 


DEPARTMENT  OF  ENERGY 

Federal  Eneigy  Regulatory 
Commission 

[Doclwt  No.  CM8-247-000] 

Mldcoast  Intenttate  Transmission,  Inc.; 
Notice  of  Application 

March  2, 1998. 

Take  notice  that  on  February  20, 1998. 
Midcoast  Interstate  Transmission,  Inc. 
(MIT],  3230  Second  Street,  Muscle 
Shoals,  Alabama  35661,  filed  an 
abbreviated  application  for  a  certificate 
of  public  convenience  and  necessity, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  authorizing  MIT  to  Construct  and 
Operate  Certain  pipeline  looping,  and 
related  facilities,  in  order  to  provide 
new  and  revised  firm  service  effective 
November  1, 1998.  as  requested  by  its 
custcHners.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

MIT  proposes  to  construct  and 
operate  approximately  7.38  miles  of  16- 
inch  diameter  looping  pipeline  at  a  total 
estimated  cost  of  $2,439,551.  The  new 
line  will  commence  at  the  terminus  of 
MIT's  existing  16-inch  pipeline  loop 
near  Tuscumbia,  Alabama,  and  will 
extend  to  a  point  on  the  west  side  of 
Colbert  County  Road  53  where  it  will 
interconnect  with  MIT's  existing  12- 
inch  to  its  customers  pursuant  to  its  Part 
284  Blanket  Transportation  Certificate 
and  will  charge  its  applicable  Part  284 
transportation  rates  on  file  in  its  existing 
FERC  Gas  Tariff. 

In  order  to  meet  the  November  1, 
1998.  effective  date  that  has  been 
requested  by  its  firm  customers,  MIT 
further  request  that  the  Commission 
grant  its  authorization  by  July  1998,  and 
to  that  end  seeks  temporary  certificate 
authorization  should  the  requested 
permanent  certificate  not  be  granted  by 
that  date.i 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  March 
23. 1998.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  vtrith  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 


>  A  Staff  Data  Request  will  be  issued  concurrently 
with  the  notice  requiring  MIT  to  fully  comply  with 
the  Conunissioa's  Regulations  regarding 
information  necessary  to  complete  its  application  or 
it  may  be  dismissed. 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  docimients  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intOTvenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 
A  person  does  net  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  en  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
,able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  docmnents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  ether  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  fiuther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  commission  en  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 


Federal  Register /Vol.  63,  No.  44 /Friday,  March  6.  1998 /Notices 


11231 


unnecessary  for  Midcoast  to  aji^iear  or 
be  represented  at  the  hearing. 
Linwood  A.  Wation.  Jr., 

Acting  Secretary. 

IFR  Doc.  98-5776  Filed  3-5-98;  8:45  am] 

eaiMQ  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC96-1»-014  and  ERM-1663- 
015] 

Pacific  Gas  and  Electric  Compeny,  San 
Diego  Gas  &  Electric  Company,  and 
Soutiwm  Callfomia  Edison  Company: 
Notice  of  Filing 

February  27, 1998. 

Take  notice  that  on  February  19, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  filed  for 
Commission  acceptance  in  this  docket, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  application  to  amend  the 
ISO  Tariff  and  Settlement  and  Billing 
Protocol  and  a  motion  for  waiver  of  the 
60-day  notice  requirement.  The  ISO 
requests  that  the  proposed  ISO  Tariff 
and  Settlement  and  Billing  Protocol 
amendments  be  made  effective  as  of  the 
ISO  Operations  Date. 

The  ISO  states  that  the  proposed  ISO 
Tariff  and  ISO  Settlement  and  billing 
Protocol  amendments  would  revise  the 
allocation  of  voltage  Support  and  Black 
Start  services  costs,  revise  Appendix  F 
to  the  Settlement  and  billing  Protocol 
regarding  the  disbursement  of  Wheeling 
Revenues  and  correct  an  inadvertent 
change  that  was  made  in  a  previous 
filing  on  the  equaticm  for  the  calculation 
of  import  deviations  ^t  Scheduling 
Points,  which  is  used  in  the  calculation 
of  the  Imbalance  Energy  Chai;ge.  The 
ISO  states  that  the  proposed  ISO  Tariff 
and  ISO  Settlement  and  Billing  Protocol 
amendments  are  necessary  for  the  initial 
operations  of  the  ISO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  12. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  en  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-5780  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodtet  Nos<  EC96-1»-015and  ER96-1663- 
018] 

Pacific  Gaa  and  Electric  Company  San 
Diego  Gas  &  Electric  Company,  and 
Southern  Callfomia  Edison  Company; 
Itotice  of  Filing 

February  27, 1998. 

Talce  notice  that  on  February  25, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  filed  for 
Commission  acceptance  in  this  docket, 
pursuant  to  Section  205  of  the  Fedmal 
Power  Act,  an  application  to  amend  the 
ISO  Tariff,  including  the  ISO  Protocols, 
and  a  motion  for  waiver  of  the  60-day 
notice  requirement.  The  ISO  requests 
that  the  proposed  amendments  be  made 
effective  as  of  the  ISO  Operations  Date. 

The  ISO  states  that  the  proposed 
amendments,  which  would  create  a  new 
definition  for  the  ISO  Control  Area 
distinct  from  the  ISO  Controlled  Qid 
and  from  any  other  Control  Area,  are 
necessary  for  the  initial  operations  of 
the  ISO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  AH  such  moUons  or 
protests  should  be  filed  on  at  before 
March  12, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wation,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-5781  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Fadwal  Erargy  RaguMory 


[DoeM  No&  EC96-19-0ie  «d  ER96>ie63- 
017] 

PaoHle  Qm  and  Etoetrie  Company,  San 
DIago  Qaa  A  Elaetrte  Company,  and 
Soulham  CaMomla  Edlaon  Company; 
Nodooof  Filing 

Fefanuiy  27, 1998. 

Take  notice  that  on  February  25. 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  filed  for 
Commission  acoeptanoe  in  this  docket, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  application  to  amend  the 
ISO  Tariff,  including  the  ISO  Protocols, 
and  a  motion  for  waiver  of  the  60-day 
notice  requirement.  The  ISO  requests 
that  the  proposed  amendments  be  made 
effective  as  of  the  ISO  Operations  Date. 

ThelSO  states  that  the  proposed 
amendments,  which  would  preserve, 
after  the  ISO  Operations  Date,  the 
priority  that  certain  Eligible  Regulatory 
Must-Take  Generation  and  Eligible 
Regulatory  Must-Run  Generation 
currmtly  enjoy  in  access  to  Available 
Transfer  Capacity  on  Congested  Inter- 
Zonal  Interfaces,  are  necessary  for  the 
initial  operations  of  the  ISO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  12. 1998.  Protests  will  be 
considereid  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LiDwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[PR  Doc  98-5782  Filed  3-5-98;  8:45  am] 
mmma  oooi  •n7-«i-M 


DEPARTMENT  OP  ENERGY 

Fodotai  Enorgy  RoguMory 
Commiaaion 

[Proleet  Na  214a-07iq 

PubNe  Utility  Dtolrict  Na  1  of  Douglaa 
County,  WMrington;  Notioaof 
Application  for  Approval  of  Canadtan 
Entitlamant  AHocaHon  Exianaion 
Agroamant  tayond  tha  Tamrof  tha 


capital  letters  the  title  "COMMENTS," 
•TRCJTESTS,"  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and 
"Project  No.  2149."  Send  the  filings 
(oii^nal  and  8  oopies)  to:  The  Secretary. 
Federal  Energy  Regulatory  Commissian, 
888  First  Street;  N.E.  Washington.  D.C 
20426.  A  copy  of  any  filing  must  also  b» 
served  upon  eadt  representative  of  the 
license  specified  in  its  application. 
DmridP. 


•J 

March2, 199& 

On  February  17. 1997.  p\irsuant  to 
Section  22  of  the  Federal  Power  Act,  16 
U.S.C  815,  Public  Utility  District  No.  1 
of  Douglas  Cbimty.  Washington 
(Douglas),  filed  hn  application 
requesting  Commission  approval  of  the 
Canadian  Entitlement  Allocation 
Extension  Agreement  (CEAA)  for  the 
Wells  Project  No.  2149,  for  a  period 
extending  api^ximately  12  vears 
beyond  the  2012  expiration  date  of  the 
license.  The  project  is  located  on  the 
Colimibia  River  in  Chelan,  Douglas,  and 
Okanogan  Coimties,  Washington. 

Section  22  provides  that  contracts  for 
the  sale  and  delivery  of  power  fior 
{wriods  extending  beyond  the 
termination  date  of  a  license  may  be 
entered  into  upon  the  Joint  approval  of 
the  Commission  and  the  appropriate 
state  public  service  commission  or  other 
similar  authority  in  the  state  in  which 
the  sale  or  delivery  of  power  is  made. 
Douglas  states  in  its  application  that 
approval  of  the  CEAA  is  in  the  public 
interest  because  it  implements 
provisions  of  a  1961  Treaty  between  the 
United  States  and  Canada,  15  U.S.T. 
1555. 

The  CEAA  was  executed  on  April  29, 
1997,  between  Douglas  and  the  United 
States  of  America,  acting  by  and  through 
the  Bonneville  Power  Administration 
and  provides  for  delivery  of  power  from 
the  Wells  Project  for  transfer  to  Canada 
in  exchange  for  Douglas'  use  of  the 
improved  streamflow  provided  by 
Canadian  water  storage  projects 
pursuant  to  the  1961  Treaty.  Douglas 
will  retain  one-half  of  the  power 
generation  benefits  of  the  improved 
streamflow. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211  and 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  and  other 
conunents,  but  only  those  who  file  a 
motion  to  intervene  may  become  a  party 
to  the  proceeding.  Comments,  protests, 
or  motions  to  intervene  must  be  filed  on 
or  before  April  6  1998;  must  bear  in  all 


Acting  Secretary.' 

[FR  Doc  98-5777  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Fadaral  Enargy  Ragulatory 

[Doci«etNaCP9t  248  OOq 

Taxaa  Gaa  Traiiamiaalon  Corporation; 
Notlcaof  Raquaat  Undar  Biankat 
Auttwrliatlon 


March  2, 1998. 

Take  notice  that  on  February  23, 1998. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  Post  Office  Box  20008. 
Owensboro,  Kentucky  42304,  filed  in 
Docket  No.  CP98-248-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
permission  and  approval  to  abandon,  by 
removal,  the  Madison  (Locust  Creek) 
delivery  meter  fetation  located  on  Texas 
Gas'  mainline  system  in  Carroll  County, 
Kentucky.  Texas  Gas  makes  such 
request  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-407-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Copunission  and 
open  to  public  Inspection. 

Texas  Gas  states  that  the  Locust  Creek 
delivery  meter  station  was  constructed 
in  1950  imder  Docket  No.  G-859,  to 
provide  Indiana  Gas  Company,  Inc. 
(Indiana  Gas),  a  local  distribution 
company,  wiUx  service  for  Indiana  Gas' 
Madison,  Indiana  market  area.  It  is 
stated  that  Indiana  Gas  has  requested 
that  the  Looist  Creek  delivery  meter 
station  be  removed  as  imnecessary  since 
the  shippw  receives  deliveries  from 
Texas  Gas  at  the  newly  constructed 
Moorefield  delivery  point  in 
Switzerland  County,  Indiana.  The 
Moorefield  delivery  point  now  provides 
service  to  the  same  market  area  that  the 
Locust  Creek  delivery  meter  station  has 
traditionally  served. 

It  is  therefore  averred  that  service  to 
Indiana  Gas  will  not  be  afiiacted  by  the 
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abandonment  of  the  Locust  Cnek 
delivery  meter  station. 

Speafically.  Texas  Gas  proposes  to 
ranove  two  4-inch  meter  runs  and 
related  piping,  meter  building  and  flow 
measurement  equipment,  at  an 
estimated  removal  cost  of  $11,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  BoerBBTS, 
Acting  Secretary. 
(FR  Doc.  98-S778  Filed  3-5-98;  8:45  am] 

BHJJNO  CODE  l717-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-5974-8] 

Agency  Informetlon  Collection 
Actlvitlee:  Submieeion  for  0MB 
Review;  Comment  Request;  Nationel 
Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3051  et  seq.],  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OKfB)  for  review  and 
approval:  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan, 
OMB  No.  2050-0096,  expiring  4/30/98. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instruments. 

DATES:  Comments  must  be  submitted  on 
or  before  April  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  E-mail  at 
fanner.sandyOepamail.epa.gov,  or 


download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPAC  ICR 
No.  1463.04. 

SUPPLEMBTTARY  INFORMATION: 

Title:  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(OMB  Control  No.  2050-0096;  EPA  ICR 
No.  1463.04)  expiring  4/30/98.  This 
request  seeks  extension  of  a  currently 
approved  collection. 

Abstract:  The  Comprehensive 
Environmental  Response. 
Compensation,  and  LiabiUty  Act  of  1980 
(CERCLA  or  Superfimd;  42  U.S.C.  9601 
et  seq.)  as  amended,  establishes  broad 
authority  to  undertake  removal  and 
remedial  actions  in  response  to  releases 
or  threats  of  releases  of  hazardous 
substances  and  certain  pollutants  and 
contaminants  into  the  environment.  The 
NCP  sets  forth  requirements  for  carrying 
out  the  response  authorities  established 
under  CERCLA.  In  addition,  the 
Government  Performance  and  Results 
Act  of  1993  requires  EPA  to  determine 
and  report  to  Congress  on  its 
effectiveness,  including  community 
involvement  activities. 

For  states,  this  ICR  addresses  the 
record  keeping  and  reporting  provisions 
of  the  NCP  that  affect  those  states  that 
voluntarily  participate  in  the  remedial 
phase  of  the  Superfund  program. 
Remedial  responses  under  the 
Superfund  program  fall  into  the  pre- 
remedial  phase  (during  which  the  extent 
of  site  contamination  is  assessed)  and 
the  remedial  phase  (during  which 
investigations  are  conducted  to  identify 
and  characterize  contaminants  present 
and  to  determine  viable  remedies  for  a 
site,  the  remedy  is  chosen  and  the 
cleanup  or  construction  is  completed). 
The  NCP  includes  the  following 
reporting  and  record  keeping  provisions 
for  the  remedial  phase  of  the  Superfund 
program: 

(1)  States  that  voluntarily  take  the 
lead  in  remedial  activities  at  Superfund 
sites  must  conduct  the  activities  in  a 
manner  consistent  with  CERCLA  (40 
CFR  300.515(a)).  Therefore,  at  a  state-led 
site,  the  state  must:  develop  a  Remedial 
Investigation/Feasibility  Study  (RI/FS); 
prepare  a  Proposed  Plan;  issue  a  Record 
of  Decision  (ROD);  complete  community 
interviews;  prepare  a  Commimity 
Involvement  Plan  (CIP),  and  provide 
information  to  the  public;  and 

(2)  States  must  identify  and 
commimicate  potential  state  applicable 
or  relevant  and  appropriate 
requirements  (ARARs)  at  all  Superfund 
sites  within  the  state  (40  CFR 
300.400(g)). 

In  addition,  this  ICR  addresses  the 
record  keeping  and  reporting  provisions 
of  the  NCP  that  affect  communities 


voluntarily  providing  their  concerns  to 
the  lead  agency  about  the  Superfund 
process.  This  ICR  also  addresses  the 
record  keeping  and  reporting  provisions 
imposed  on  communities  when  those 
communities  provide  feedback  on 
community  involvement  activities  tied 
to  Q'RA.  Community  involvement 
related  to  NCP  reqtiirements  and  GPRA 
reporting  may  occur  during  all  phases  of 
the  Siqwrfund  process  including,  pre- 
remedial,  remedial  removal  (short-term 
response  actions),  and  operation  and 
maintenance  (which  may  include  such 
activities  as  ground  water  and  air 
monitoring,  inspection  and  maintenance 
of  the  treatment  equipment  remaining 
on  site,  and  maintenance  of  any  security 
measures  or  institutional  controte) 
Specifically,  members  of  the  community 
surrounding  a  Superfund  site  may 
participate  in  community  interviews  (40 
CFR  300.23(c))  conducted  by  EPA  in 
order  to  prepare  a  OP  or  serve  on 
Technical  Assistance  Grant  groups,  as 
provided  for  in  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  of 
1986,  as  well  as  in  Commimity  Advisory 
Groups  (CAG),  as  provided  for  in  the 
Superfund  Administrative  Reforms. 
Community  groups  fociised  on  the 
technical  assistance  provided  through 
the  Technical  Outreach  Services  for 
communities  (TOSC)  program  may  also 
participate. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  control  niunbers 
forEPA's  regulations  are  listed  in  40 
CFR  part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d)  which  solicited 
comments  on  this  collection  of 
information  was  published  on  December 
1, 1997;  no  comments  were  received. 

Burden  Statement:  The  aimual  public 
reporting  and  record  keeping  burden  for 
a  state  agency  for  this  collection  of 
information  is  estimated  to  average  1108 
hours  per  response.  Tlie  annual  pubUc 
reporting  and  record  keeping  burden  for 
a  community  group  for  this  collection  of 
information  is  estimated  to  average  33 
hours  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
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and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  State 
environmental  agency  and  commimity 

groups. 
Estimated  Number  of  Respondents: 

806. 
Frequency  of  Response:  As  required. 
Estimated  Total  Annual  Hour  Burden: 
113.490  hours. 

Estimated  Total  Annualized  Cost 
Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1463.04  and 
0MB  Control  No.  2050-0096  in  any 
correspondence . 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460. 
and 
Office  of  Information  and  Regulatory 
A^rs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  25  17th  Street,  NW,  Washington, 
DC  20503. 
Dated:  March  2, 1998. 
JoMph  Ratzar,  Director, 
Regulatory  Information  Division. 
IFR  Doc.  98-5853  Filed  3-5-98;  8:45  am] 
BHJJNOOOOE 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-648»-e] 

Environmental  Impact  Statementa  and 
Regulationa;  Availability  of  EPA 
Commenta 

Availability  of  EPA  comments 
prepared  February  16, 1998  Through 
F^ruary  20, 1998  pursuant  to  the 
Environmental  Review  Process  (ERP), 
imder  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  OfBce  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
11. 1998  (62  FR  16154). 

Draft  ElSe 

ERP  No.  D-AFS-L61216-WA  Rating 
LO,  White  Pass  ^ti  Area  Expansion, 


Special-Use-Permit,  Pigtail  Basin  and 
Hogback  Basin,  Wenatchee  and  Gifford, 
Pinchot  National  Forests,  Yakima  and 
Lewis  Counties,  WA. 

Summary.  EPA  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  the  White  Pass  Ski  Area. 
Based  upon  the  screen,  EPA  does  not 
foresee  having  any  environmental 
objections  to  the  proposed  project. 
Therefore,  ffA  will  not  be  conducting 
a  detailed  review. 

ERP  No.  D-FAA-B51025-NH  Rating 
EC2,  Manchester  (New  Hampshire) 
Airport  Master  Plan  Update, 
Improvements  to  Airside  and  Landside 
Facilities,  Airport  Layout  Plan,  Permits 
and  Approvals,  Manchester,  NH. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
wetland  and  air  quality  impact.  EPA 
requested  additional  wetland  mitigation 
and  air  conibrmity  analysis. 

ERP  No.  D-FHW-L40203-AK  Rating 
E02,  Jimeau  Access  Transportation 
Project,  Improvements  in  the  Lynn 
Canal/Taiya  Inlet  Corridor  between 
Juneau  and  Haines/Skagway,  Special- 
Use-Pennit  and  COE  Section  10  and  404 
Permits,  Tcmgass  National  Forest, 
Klondike  Gold  Rush  National  Historic 
Park,  Haines  State  Forest,  City  and 
Borough  of  Juneau,  Haines  Borough, 
Cities  Haines  and  Skagway,  AK. 

Summary:  EPA  expressed 
environmental  objections  to  the  East 
Lynn  Canal  Highway  alternative  due  to 
potentially  signiHcant  impacts  to 
Bemers  Bay,  an  area  containing  high 
resource  and  recreational  values.  EPA 
also  identified  the  need  for  additional 
cumulative/indirect  induced  impact 
analyses,  further  discussion  and 
analyses  of  project  economics,  and 
numerous  technical  analyses  tie 
conducted  and  presented  in  the  final 
EIS. 

ERP  No.  D-FTA-J40143-UT  Rating 
EC2.  University-Downtown- Airport 
Transportation  Corridor,  Major 
Investment  Study,  Construction  and 
Operation  of  the  East-West  Corridor 
Light  Rail  Transit  (LRT),  Transportation 
System  Management  (TSM)  and  Central 
Business  District  (CBD),  Funding,  Salt 
Lake  County,  UT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  air 
quality  and  construction  impact  and 
requested  that  these  issues  be  clarified 
in  the  Final  EIS. 

ERP  No.  D-USA-J11014-CO  Rating 
LO,  United  States  Army  Garrison, 
Fitzsimons  (Formerly  Fitzsimons  Army 
Medical  Center)  Disposal  and  Reuse  for 
BRAC-95,  Implementation,  City  of 
Aurora,  Denver  County,  CO. 

Summary:  EPA  had  no  objections  to 
the  action  as  proposed. 


ERP  No.  D-USN-E11041-00  Rating 
EC2,  Cecil  Field  Naval  Air  Station, 
Realignment  of  F/A-18  Aircraft  and 
Operational  Functions,  to  Other  East 
Coast  InstallatiMs;  NAS  Oceana,  VA; 
MCAS  Beaufort,  SC  and  MCAS  Cherry 
Point,  NC,  Implementation,  COE  Section 
404  Permit,  FL,  SC,  NC  and  VA. 

Summary:  EPA  expressed 
environmental  concern  regarding  the 
noise,  transportation,  air  and  water 
quality,  environmental  contamination, 
and  terrestrial  environmental  impacts 
associated  with  proposed  realignment. 

ERP  No.  D-USN-K11084-CA  Rating 
EC2,  Miramar  Naval  Air  Station 
Realignment  of  E-2  Aircraft  Squadrons, 
Three  Installations  are  consider  Point 
Muga  Naval  Air  Weapons  Station, 
Lemoore  Naval  Air  Station  and  El 
Centre,  Ventura,  Fresno,  King  and 
Imperial  Counties,  CA. 

Summary:  EPA  requested  additional 
information  on  project  description, 
biological  resources,  and  land  use  noise 
compatibility.  In  particular,  EPA  is 
concerned  by  the  analysis  of  the  no 
action  alternative. 

Final  EISs 

ERP  No.  F-FRC-L05207-WA 
Nooksack  River  Basin  Hydroelectric 
Projects,  Seven  Projects— {FERC  No. 
4628)  (FERC  No.  4738)  (FERC  No.  4270) 
(FERC  No.  4282)  (FERC  No.  9231)  (FERC 
No.  4312)  and  (FERC  No.  3721) 
Construction  and  Operation,  Licensing, 
Whatcom  County,  WA. 

Summary:  Q'A  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  this  action.  Based  upon  the 
screen,  EPA  does  not  foresee  having  any 
environmental  objections  to  the 
proposed  project.  Therefore,  EPA  will 
not  be  conducting  a  detailed  review. 

ERP  No.  F-GSA-J81009-CO  Denver 
Federal  Center  Master  Site  Plan, 
implementation.  City  of  Lakewood, 
Jefferson  County,  CO. 

Summary:  BPA  continues  to  have 
concern  regarding  this  project  and  its 
relationship  to  the  RCRA  Consent 
Decree.  In  addition  EPA  believes 
additional  information  on  groundwater 
sites  and  impacts  to  those  sites  should 
have  been  proivided. 

ERP  No.  F-IBR-K64016-CA  Hamilton 
City  Pimiping  Plant,  Fish  Screen 
Improvement  Project,  COE  Section  10 
and  404  Permits,  Central  Valley,  Butte, 
Colusa,  Glenn  and  Tehama  Counties, 
CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AF-J11012-00  Colorado 
Ainpace  Initiative,  Modifications  to  the 
National  Airepace  System,  such  as  tlie 
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F-16  Aircraft  and  Aircrews  of  the  140th 
Wing  of  the  Colorado  Air  National 
Guard,  also  existing  Military  Operations 
Areas  (MOAs)  and  Military  Training 
Routes  (MTRs),  CO,  NM,  KS,  NB  and 
WY. 

Summary:  Based  on  the  disclosures  of 
impacts  and  further  mitigation  proposed 
in  the  FEIS,  the  EPA  believes  the 
preferred  alternative  can  be 
implemented  without  signiHcant 
impacts  to  the  environment. 

ERP  No.  F-UMC-K36048-CA  Santa 
Margarita  River  Flood  Control  Project 
(MILCON  P-010)  and  Basilone  Road 
Bridge  Replacement  Project  (MILCON 
P-030),  Construction  and  Operation, 
COE  Section  404  Permit.  Camp 
Pendleton,  CA. 

Summary:  EPA  continues  to 
expressed  environmental  concerns 
related  to  Clean  Water  Act  404  Cb)(l) 
Guidelines;  particularly.  EPA  believes 
that  additional  analysis  is  required  to 
address  less-damaging  off-site 
alternatives  sufficient  mitigation 
measures  is  recommended. 

Dated:  March  3, 1998. 
William  D.  Dickerson, 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  9a-5842  Filed  3-5-98;  8:45  am] 
BiLUNG  oooE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6489-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,General  Information  (202) 

564-7167  or  (202) 564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  February  23, 1998  Through 
February  27, 1998 

Pursuant  to  40  CFR  1506.9 

EIS  No.  980058.  DRAFT  EIS,  BIA.  NM, 
High  Mesa  Environmental  Facility, 
Construction  and  Operation, 
Approval  of  Lease  for  Disposal  of 
Municipal  Solid  Waste,  Nambi  Indian 
Reservation,  Santa  Fe  County,  NM, 
Due:  April  20, 1998,  Contact:  Al 
Sedick  (505)  766-1039. 

EIS  No.  980059,  FINAL  EIS,  FHW,  PA, 
Timkhannock  Transportation 
Improvement  Project,  Improvement 
along  US-6  (S.R.  0006  Section  El2) 
through  the  Borough  of  Timkhannock 
and  Timkhannock  Township,  Possible 
COE  Section  404  Permit,  Wyoming 
County,  PA,  Due:  April  06, 1998, 
Contact:  Ronald  W.  Carmichael  (717) 
221-3461. 


EIS  No.  980060,  FINAL  SUPPLEMENT, 
USA,  MS  Camp  Shelby  Continued 
Military  Training  Activities,  Use  of 
National  Forest  Lands,  Updated 
Information,  Final  Site  Selected 
Authorization  for  Implementation  of 
the  Proposed  G.V.  (Sonny) 
Montgomery  Ranges,  Special  Use 
Permit,  Desoto  National  Forest, 
Forrest,  George  and  Perry  Counties. 
MS,  Due:  April  06, 1998,  Contact:  Col. 
Tim  Powell  (601)  973-6349. 

EIS  No.  980061.  DRAFT  EIS.  FHW.  NC. 
Mid-Currituck  Sound  Bridge,  between 
U.S  158  on  the  Currituck  County 
Mainland  and  end  at  NC  12  on  the 
Currituck  Outer  Banks.  US  Coast 
Guard  Bridge  Permit  and  COE  Section 
404  Permit.  Currituck  County.  NC, 
Due:  April  30,  1998,  Contact:  Nicholas 
L.  Graf,  P.E.  (919)  856-4346. 

EIS  No.  980062,  DRAFT  SUPPLEMENT. 
COE.  MS.  Mississippi  River  and      ~ 
Tributaries  Flood  Control  Plan,  To 
Construct  the  Remaining  portion  of 
Mississippi  River  Mainline  Levees 
Enlargement  and  Seepage  Control. 
Flood  Protection  and  Damage 
Reduction.  Lower  Mississippi  River 
Valley,  Cape  Girardeau,  MO,  IL,  KY, 
TN,  AR  and  MS,  Due:  April  20, 1998. 
Contact:  Gary  Young  (601)  631-5960. 

Amended  Notices 

EIS  No.  980006.  DRAFT  SUPPLEMENT. 
EPA.  CA,  International  Wastewater 
Treatment  Plant  and  Outfall  FaciUties. 
Construction.  Operation  and 
Maintenance.  Construction  Grants. 
CA  and  Mexico  Due:  March  23.  1998, 
Contact:  Elizabeth  Borowiec  (415) 
744-1165. 

Pubhshed  FR— 1-23-96— Review 
Period  extended. 

EIS  No.  980050,  REVISED  DRAFT  EIS, 
DOI,  TT.  Palau  Compact  Road 
Construction.  Revision  to  Major 
Transportation  and  Communication 
Link  on  the  Island  of  Babeldaob, 
Implementation,  Funding,  Republic  of 
Palau,  Babeldaob  Island,  Trust 
Territory  of  the  Pacific  Islands,  Due: 
April  13,  1998,  Contact:  Allen  Chin 
(808) 438-6974. 

Published  FR— 02-2  7-«8— Due  Date 

correction. 

Dated:  March  3, 1998. 
WilliuB  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  98-5843  Filed  3-5-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00524;  FRL-6769-5] 

Notice  of  Availability  of  Regional 
Pesticide  Environmental  Stewardship 
Program  Grants 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  regional 
Pesticide  Environmental  Stewardship 
Program  (PESP)  Grants. 

summary:  EPA  is  announcing  the 
availability  of  approximately  $498 
thousand  in  fiscal  year  1998  gnmt/ 
cooperative  agreement  funds  under 
section  20  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended,  (the  Act),  for  grants  to 
States  and  all  Federally  recognized 
Native  American  Tribes.  The  grant 
dollars  are  targeted  at  State  and  Tribal 
programs  that  address  reduction  of  the 
risks  associated  with  pesticide  use  in 
agricultural  and  non-agricultural 
settings  in  the  United  States.  EPA's 
Office  of  Pesticide  Programs  is  offering 
the  following  grant  opportunities  to 
interested  and  qualified  f>arties. 

DATES:  In  order  to  be  considered  for 
funding  during  the  FY'98  award  cycle, 
all  applications  must  be  received  by  the 
appropriate  EPA  regional  office  on  or 
before  May  20, 1998.  EPA  will  make  its 
award  decisions  by  June  19,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Your  EPA  Regional  PESP  Coordinator. 
Contact  names  for  the  coordinators  are 
fisted  under  Unit  IV.  of  this  document. 

SUPPLEMENTARY  INFORMATION: 

I.  Availability  of  FY'98  Funds 

With  this  pubfication,  EPA  is 
announcing  the  availability  of 
approximately  $498  thousand  in  grant/ 
cooperative  agreement  funds  for  FY'98. 
The  Agency  has  delegated  grant  making 
authority  to  the  EPA  Regional  Offices. 
Regional  offices  are  responsible  for  the 
solicitation  of  interest,  the  screening  of 
proposals,  and  the  selection  of  projects. 
Grant  guidance  will  be  provided  to  all 
applicants  along  with  any 
supplementary  information  the  Regions 
may  wish  to  provide.  All  applicants 
must  address  the  criteria  listed  under 
Unit  in.B.  of  this  document.  In  addition, 
applicants  may  be  required  to  meet  any 
supplemental  Regional  criteria. 
Interested  applicants  should  contact 
their  Regional  PESP  coordinator  listed 
under  Unit  IV.  of  this  document  for 
more  information. 
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n.  Eligible  Applicants 

In  accordance  with  the  Act  ". . . 
Federal  agencies,  universities,  or  others 
as  may  be  necessary  to  carry  out  the 
purposes  of  the  act. ..."  are  eligible  to 
receive  a  grant;  however,  because  of 
restrictions  associated  with  the  funds 
appropriated  for  this  program,  the 
eligible  applicants  are  limited.  Eligible 
appUcants  for  purposes  of  funding 
under  this  grant  program  include  the  50 
States,  the  EHstrict  of  Columbia,  the  U.S. 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  any  territory  or  possession 
of  the  United  States,  any  agency  or 
instrumentality  of  a  State  including 
State  universities,  and  all  Federally 
recognized  Native  American  tribes.  For 
convenience,  the  term  "State"  in  this 
notice  refers  to  all  eligible  applicants. 
Local  governments,  private  universities, 
private  nonprofit  entities,  private 
businesses,  and  individuals  are  not 
eligible.  The  organizations  excluded 
from  applying  directly  are  encouraged 
to  work  with  eligible  applicants  in 
developing  proposals  that  include  them 
as  participants  in  the  projects.  Contact 
your  EPA  Regional  PESP  coordinator  for 
assistance  in  identifying  and  contacting 
eligible  applicants.  EPA  strongly 
encourages  this  type  of  cooperative 
arrangement. 

m.  ActiTities  and  Criteria 

A.  General 

The  goal  of  PESP  is  to  reduce  the  risks 
associated  with  pesticide  use  in 
agricultural  and  non-agricultiu^l 
settings  in  the  United  States.  The 
purpose  of  the  grant  program  is  to 
support  the  establishment  and 
expansion  of  Integrated  Pest 
Management  (IPM)  as  a  tool  to  be  used 
to  accomplish  the  goals  of  PESP.  The 
grant  program  is  also  designed  to 
research  alternative  pest  management 
practices,  research  and  publish/ 
demonstrate  imique  application 
techniques,  research  control  methods 
for  pest  complexes,  research  and 
produce  educational  materials  for  better 
pest  identification  or  management,  and 
other  activities  that  further  the  goals  of 
PESP.  EPA  specifically  seeks  to  build 
State  and  local  IPM  capacities  or  to 
evaluate  the  economic  feasibility  of  new 
IPM  approaches  at  the  State  level  (i.e., 
innovative  approaches  and 
methodologies  that  use  application  or 
other  strategies  to  reduce  the  risks 
associated  with  pesticide  use).  Funds 
awarded  under  the  grant  program 
should  be  used  to  support  the 
Environmental  Stewardship  Program 
and  its  goal  of  reducing  the  risk/use  of 
pesticides.  State  projects  might  focus 
on.  for  example: 


•  Researching  the  effectiveness  of 
multimedia  communication  activities 
for.  including  but  not  limited  to: 
promoting  local  DPM  activities,  user- 
community  awareness  of  new 
innovative  techniques  for  using 
pesticides,  providing  technical 
assistance  to  pesticide  users;  collecting 
and  analyzing  data  to  target  outreach 
and  technical  assistance  opportunities; 
conducting  outreach  activities; 
developing  measures  to  determine  and 
document  progress  in  pollution 
prevention;  and  identifying  regulatory 
and  non-regulatory  barriers  or 
incentives  to  pollution  prevention  and 
developing  plans  to  implement 
solutions,  where  possible. 

•  Researching  methods  for 
establishing  IPM  as  an  environmental 
management  priority,  establishing 
prevention  goals,  developing  strategies 
to  meet  those  goals,  and  integrating  the 
ethic  within  both  governmental  and 
nongovernmental  institutions  of  the 
State  or  region. 

•  Initiating  research  or  other  projects 
that  test  and  support:  innovative 
techniques  for  reducing  pesticide  risk  or 
using  pesticides  in  a  way  to  reduce  risk, 
innovative  application  techniques  to 
reduce  worker  and  environmental 
exposure,  various  approaches  and 
methodologies  to  measure  progress 
towards  meeting  the  goal  of  75% 
implementation  of  IPM  by  the  year 
2000.  Examples  of  projects  funded  in 
FY'97  include: 

A  Massachusetts  project  evaluated 
sterilizing  nematode  to  control  western 
flower  thrips  in  greenhouse  crops.  The 
goal  of  this  project  is  to  optimize  spray 
application  protocols  for  the  effective 
use  of  insect-killing  fungi  on  greenhouse 
ornamentals  and  encourage  their  use, 
along  with  other  IPM  technologies. 

A  New  Jersey  project  evaluated  the 
effectiveness  of  non-woven  obstructive 
barriers  for  control  of  insect  pests.  This 
project  researched  the  abilities  of  this 
new  (non-chemical)  technology  to 
control  insects. 

An  Indiana  project  evaluated  the 
reduction  of  herbicides  in  com  and 
soybeans  by  site-specific  chemical 
application  technologies. 

A  Missouri  project  quantified  the 
reduction  in  herbicide  use  on  com  with 
herbicide-tolerant  hybrids. 

A  California  project  evaluated  the 
effectiveness  of  establishing  native,  non- 
crop  farm  scape  vegetation  for  erosion 
control  and  pesticide  use  reduction  in 
strawberries  in  California's  Monterey 
Bay  Area. 

A  Florida  project  proposed  to 
develop,  test,  evaluate,  and  deliver  a 
model  IPM  contract  available  for  use  by 


any  school  district,  city  or  coimty 
government  to  control  pest  in  schools. 

B.  Criteria 

Proposals  will  be  evaluated  based  on 
the  following  criteria. 

1.  Qualifications  and  experience  of 
the  applicant  relative  to  the  proposed 
project. 

•  Does  the  applicant  demonstrate 
experience  in  the  field  of  the  proposed 
activity? 

•  Does  the  applicant  have  the 
properly  trained  staff,  facilities,  or 
infrastructure  in  place  to  conduct  the 
project? 

2.  Consistency  of  applicant's 
proposed  project  with  the  risk  reduction 
goals  of  the  PESP. 

3.  Provision  for  a  quantitative  or 
qualitative  evaluation  of  the  project's 
success  at  achieving  the  stated  goals. 

•  Is  the  project  designed  in  such  a 
way  that  it  is  possible  to  measure  and 
document  the  results  quantitatively  and 
qualitatively? 

•  Does  the  applicant  identify  the 
method  that  will  be  used  to  measure 
and  document  the  project's  results 
quantitatively  and  qualitatively? 

•  Will  the  project  assess  or  suggest  a 
means  for  measuring  progress  in 
reducing  risk/use  of  pesticides  in  the 
United  States? 

4.  Likelihood  the  project  can  be 
replicated  to  benefit  other  communities 
or  the  product  may  have  broad  utility  to 
a  widespread  audience.  Can  this  project, 
taking  into  accoimt  typical  staff  and 
financial  restmints.  be  replicated  by 
similar  organizations  in  different 
locations  to  address  the  same  or  similar 
problem? 

C.  Program  Management 

Awards  of  FY'98  funds  will  be 
managed  through  the  EPA  Regional 
Offices. 

D.  Contacts 

A  generic  request  for  proposal  will  be 
available  on  BPA's  PESP  website  on  or 
before  March  20. 1998  at  http:  // 
www.epa.gov/oppbppdl/PESP/. 
Interested  applicants  must  also  contact 
the  appropriate  EPA  Regional  PESP 
coordinator  listed  under  Unit  IV.  of  this 
document  to  obtain  specific 
instructions.  Regional  criteria  and 
guidance  for  submitting  proposals. 

rV.  Regional  Pesticide  Environmental 
Stewaridship  Program  Contacts 

Region  I:  (Connecticut.  Massachusetts. 
Maine,  New  Hampshire,  Rhode 
Island,  Vermont).  Robert  Koethe. 
(CPT).  1  Congress  St..  Boston,  MA 
02203.  Telephone:  (617)  565-3491, 
koethe.robert@epamail.epa.gov 
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Region  n:  (New  Yoric.  New  Jersey, 
Puerto  Rico.  Virgin  Islands),  Fnd 
Kozak.  Q»IS-240).  2690  Woodbridge 
Ave..  Edison.  NJ  08837,  Telephone: 
(732)  321-6>69. 
kozaJcfiredOBpamail.epa.gov 

Region  ni:  (Delaware.  Maryland. 
Pennsylvania.  Virginia.  West  Vi^inia. 
District  of  Columbia),  Lisa  D(»uhue, 
(3WC32),  841  Chestnut  Bldg., 
Philadelphia.  PA  19107.  Telephone: 
(215)566-2062. 
donahue.li8aOepamail.epa.gov 

Region  IV:  (Alabama,  Florida.  Georgia, 
Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  Tennessee), 
Cheryl  Prinster,  12th  Floor.  Atlanta 
Federal  Center.  61  For^rth  St.,  SW., 
Atlanta,  GA  30303-3104,  Telephone: 
(404)  562-9005, 
prinster.cheryl9epamail.epa.gov 

Region  V:  (Illinois,  Indiana,  Michigan, 
Minnesota.  Ohio,  Wisconsin),  David 
Macarus.  (DRT-8J).  77  West  Jackson 
Blvd.,  Chicago.  IL  60604.  Telephone 
(312)  353-5814, 
macarus.davidOepamail.epa.gov 

Region  VI:  (Aricansas,  Louisiana,  New 
Mexico.  Oklahoma.  Texas).  Jerry 
Collins.  (6PD-P).  1445  Ross  Ave.,  6th 
Floor.  Suite  600.  Dallas.  TX  75202. 
Telephcme:  (214)  665-7562. 
.  collins.jenyOepamail.epa.gov 

Region  VII:  (Iowa,  Kansas,  Missoiiri, 
Nebraska),  Glen  Yager,  726  Minnesota 
Ave.,  Kansas  Qty,  KS  66101, 
Telephone:  (913)  551-7296, 
yager.glenOBpamaiLepa.gov 

Region  Vni:  (Colorado,  Montana.  North 
Dakota.  South  Dakota.  Utah. 
Wyoming),  John  Larson,  (8P2-TX), 
999  18th  St.,  Suite  500,  Denver.  CO 
80202-2466,  Telephone:  (303)  312- 
6030,  larson.)ohnOepamail.epa.gov 

Region  K:  (Arizona,  CaUfomia.  Hawaii. 
Nevada,  American  Samoa,  Guam), 
Rocceaa  Lawatch.  (CMD4-3),  75 

.  Hawthorne  St..  San  Frandsoco,  CA 
94105.  Telephone:  (415)  744-1068, 
lawatch.roccenaOepam8il.epa.gov 

Regicm  X:  (Alaska,  Idaho.  Oregon, 
Washingtcm),  Karl  Ame,  (ECCM)84), 
1200  Sixth  Ave.,  Seattle,  WA  98101. 
Telephcme:  (206)  553-2576, 
ame.karlOepamail.epa.gov 

List  of  Subjects 

Environmental  protection. 

Dated  February  26, 1998. 
JaiMt  L.  Aadmen, 
Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Progroms. 

[FR  Doc  98-5854  Filed  3-5-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

IOPPT&-00233;  FRL-S771-9] 

DwwopnMnti  MflrtsettnQ  wid 
DIrtrlbutloH  of  SnwII  Burtn— 
Accounting  Software  Templates 

AOENCY;  Envimmiental  Protection 

Agency  (EPA). 

ACTION:  Call  for  Commercial  Partners. 

SUMMARY:  The  EPA  seeks  to  establish  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  with  a  commercial 
partner  to  develop,  maiket  and 
distribute  to  smaU  businesses 
accounting  software  templates  designed 
to  introduce  small  and  medium-sized 
businesses  to  the  concepts  of 
environmental  accounting  and 
encourage  eco-efGdency  through 
pollution  prevention.  CJlADAs  are 
vehides  for  government  and  industry  to 
cooperatively  develop  technologies  to 
then  be  distributed  in  the  mark^laoe 
by  the  commerdal  partner.  Under  the 
Federal  Technology  TransfiBr  Act  of 
1986,  Federal  laborahnies  or  oCBoes  are 
permitted  to  establish  CRADAs  with 
private  industry  for  the  purpose  of 
enhancing  the  competitiveness  of 
American  industry.  This  is  not  a  Federal 
contrad. 

DATES:  To  be  considered  for  this  projed, 
letters  of  inquiry  or  e-mail  must  be 
received  by  March  15, 1998. 
ADDRESSES:  Send  letters  of  inquiry  to: 
Kristin  Pierre,  Environmental 
Accounting  Projed,  (7409)  Rm  #ET406, 
U.S.  Environmental  Protection  Agency, 
401  M  St,  SW.,  Washington,  DC  20460, 
phone:  202-260-3068;  fax:  202-260- 
0178;  e- 
mail:pierre.kri8tinOBpamaiLepa.gov. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Susan  B.  Hazen,  Diiedor. 
Environmental  Assistance  Division 
(7408),  OfBce  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Ag«icy,  Rm.  E-545,  401  M  St.  SW., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
HotlineOepamaiLepa.gov. 
SUPPLEMBITARY  MFORMATKM:  The 

Environmental  Protection  Agency  is 
seeking  an  established  off-the-shelf 
accounting  soitware  provider 
(commerdal  partner)  for  the 
development,  maiketing  and 
distribution  of  small  business 
accounting  software  templates  designed 
to  introduce  small  and  medium-sized 
businesses  to  the  concepts  of 
environmental  accoimtLng  and 
encourage  eco-effidency  through 
pollution  prevention  (P2). 
Environmental  accounting  encourages 
the  incorporation  of  not  only  costs 


historically  associated  with 
environmental,  health,  and  saflBty.  but 
also  costs  associated  with  material, 
labor,  and  capital  resources  into 
mainstream  business  practices. 
Recognition  of  these  costs,  which  are 
traditionally  buried  in  overhead 
accounts,  will  reveal  cost-efEactive 
opptortunities  to  prevent  pollution  and 
eliminate  wastes.  Waste  and  pollutiaD 
are  a  red  flag  for  manufacturing 
ineffidency  or  profits  being  lost  in  the 
form  of  waste. 

Effident  use  of  materials/resources 
can  assist  businesses  to  simultaneously 
meet  cost,  qiiality.  performance  goals, 
reduce  environmental  impacts  and 
conserve  valuable  resources.  These 
templates  will  provide  infbrmatian  that 
will  make  apparent  the  finfurrial  burden 
created  by  material  ineffidendes  and 
waste.  Already,  many  firms  have  begun 
to  pursue  pollution  prevention 
strategies  that  emphasize  materials  eco- 
effidency,  i.e..  reducing  the 
consumption  and/or  the  waste 
proportion  of  purchased  materials. 
Enviroiunentai  accounting  will  enable 
companies  to  quantify  the  economic 
value  added  from  these  eco-effidency 
initiatives.  This  can  encourage  business 
decisions  that  are  both  financially 
superior  and  beneficial  to  the 
environment 

The  U.S.  EPA's  Environmental 
Accounting  Pro)ed  is  sponsoring  the 
development  of  this  projed.  If 
interested,  please  send  a  letter  or  e-mail 
requesting  additional  information.  You 
will  reoBive  a  packa^  of  inf(mnati(m 
providing  a  detailed  description  of  the 
projed  and  next  stop  options.  In  order 
to  be  considered,  letters  or  e-mail  must 
be  received  by  March  15, 1998. 

Dated:  February  26, 1998. 


WimsmH.  Suden,  m. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc  98-5858  Filed  3-5-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[OPP-600S3;  FRL-6770-q 

Intent  To  Suspend  Certain  Paaticlda 
Raglatrattons 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

SUMMARY:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insectidde. 
Fungidde,  and  Rodentidde  Ad 
(FIFRA),  7  U.S.C  136  etseq.,  announoBs 
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that  EPA  has  issued  Notices  of  Intent  to 
Suspend  pursuant  to  sections  3(c)(2)(B) 
and  4  of  FIFRA.  The  Notices  ware 
issued  following  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  seciire  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Siispend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specifi^  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  eadi  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francisca  Liem,  Office  of  Compliance 
(2225 A),  Agriculture  and  Ecosystem 
Division,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460,  (202)  564-2365. 

SUPPt^NENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

Unitad  States  Eimroninsntal  Protection 
Agwicy 

Office  of  Prevention,  Pesticides  and  Toxic 
Substancn 

Washington,  DC  20460 

Certified  Mail 

Betum  Receipt  Requested 

Fairfax  Biological  Laboratories 
P.O.  Box  300,  Electronic  Road 
Qinton  Comers.  NY  12514 
SUBJECT:  Suspension  of  Registration  of 
Pesticide  PToduct(s)  Containing  Bacillus 
papillae  and  Bacillus  lentimotbus  for  Failure 
to  Comply  with  the  Bacillus  papillae  and 
Bacillus  lentimorbus  Section  4  Phase  5 
Reregistration  Eligibility  Document  Data  Call- 
in  Notice  Dated  September  30. 1992 

Dear  Sir/Madam: 


This  letter  gives  you  notice  that  the 
pesticide  product  registrations  Usted  in 
Attachment  I  will  be  suspended  30  days 
from  yotir  raceipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becc«ning  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  imder  section 
12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice  imposed  pursuant  to 
secUon  4(gX2)(b)  and  section  (3)(2)(B)  of 
FIFRA. 

The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  ID)  to  this 
Notice.  The  affected  products  and  the 
requirements  which  you  faUed  to  satisfy 
are  listed  and  described  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  • 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspiension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If 
you  request  a  hearing,  it  will  be 
conducted  in  accordance  with  the 
requirements  of  section  6(d]  of  FIFRA 
and  the  Agency's  procedural  regulations 
in  40  CFR  part  164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the 
Agency's  original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utihty  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  withicontinued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 


Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

faction  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  heanns  request. 
This  75-day  period  may  not  be 
extended  unless  all  parties  in  the 
proceeding  stipulate  to  such  an 
extension.  If  a  hearing  is  properly 
requested,  the  Agency  will  issue  a  final 
order  at  the  conclusion  of  the  hearing 
govwning  the  suspension  of  your 
products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing.  (2)  identify  the  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any -of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  1900, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460, 
and  an  additional  copy  should  be  sent 
to  the  signatoiy  Usted  below.  The 
request  must  be  received  by  the  Hearing 
Clerk  by  the  30th  day  fit)m  yoiu-  receipt 
of  this  Notice  In  order  to  be  legally 
effective.  The  30-day  time  limit  is 
estabUshed  by  FIFRA  and  cannot  be 
extended  for  any  reason.  Failure  to  meet 
the  30-day  time  limit  will  result  in 
automatic  suspension  of  your 
registration(s)  by  operation  of  law  and, 
under  such  ciicumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  foroid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proo9eding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
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of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  ofBces  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  commimication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  appUcable  re^iilations. 

2.  You  may  also  avoid  suspension  if, 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  Section  4  Phase  5 
Reregistration  Eligibility  Doomient  Data 
Call-In  Notice  requirements,  hi  order  to 
avoid  suspension  imder  this  option,  you 
must  satisfactorily  comply  wiUi 
Attachment  n.  Requirement  List,  for 
each  product  by  submitting  all  required 
supporting  data/itaformation  described 
in  Attachment  n  and  in  the  Explanatory 
Appendix  (Attachment  m)  to  the 
following  address  (preferably  by 
certified  mail): 

Office  of  Compliance  (2225A}, 
Agriculture  and  Ecosystems  Division, 
U.S.  Environmental  I^tection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

For  you  to  avoid  automatic 
suspension  imder  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you 
in  writing.  You  should  submit  the 
necessary  data/information  as  quickly  as 
possible  for  there  to  be  any  chance  the 


Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  regi8tration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
^s  Notice,  including  all  supplemental 
registrants  of  product(s)  Usted  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 


would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  Section  4  Data 
Requirements  Notice  or  Section 
3(c)(2)(B)  Data  Call-in  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e., 
all  requirements  which  are  the  iMses  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Francisca  Liem  at  (202)  564-2365. 
Sincerely  yours, 

Director,  Agriculture  and  Ecosystems 
Division,  Office  <&f  Compliance 
Attachments: 
Attachment  I  -  Product  List 
Attachment  n  -  Requirement  List 
Attachment  III  -  Explanatory  Appendix 

n.  Registrants  Receiving  and  Afiected 
by  Notices  of  Intent  to  Suspend;  Date  of 
Issuance;  Active  Ingredient  and 
Products  Afiiected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


Table  A.— Ust  of  Products 

Registrant  Affected 

EPA  Registration  Number 

Active  Ingredient 

Name  of 
Product 

Date  Issued 

Fairfax  Biological  Laboratories 

403-4 

BadUus     popillae     and      BadHus 
lentimorbus 

Doom  Milky 
Disease 
Powder 

2«/98 

m.  Basis  for  Issuance  of  Notice  of 
Intent;  Requirement  List 

The  following  companies  failed  to 
submit  the  following  required  data  or 
information: 
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Table  B.— List  of  Requirements 

Activ6  Ingr6di6nt 

Registrant  Affected 

Requirement  Name 

GukMine  Ref- 
erence Number 

Original 
Due  Date 

Badtus  popmae  and  Badh 
ka  lentimorbus 

Fairfax  Biological  Laboratories 

90-Day  Response 

Acute  Pulmonary  Toxicity/Pathogenicity 
Acute  Intravenotjs  Toxicity/Pathogenicity 
Avian  Oral  Toxicity/Pathogenicity 
Non-Target  Insects 

•• 

152-30 
152-32 
154-16 
154-23 

12/2(V92 
1Q/2(y93 
10^20/93 
10/20/93 
10/2(y93 

IV.  Attachment  III  Suspension  Report- 
-Explanatuy  Appendix 

This  Explanatory  Appendix  provides 
a  discussion  of  the  basis  for  the  Notice 
of  bitent  to  Suspend  issued  herewith. 

On  September  30, 1992,  EPA  issued 
the  Phase  5  Reregistration  Eligibility 
Document  Data  Call-hi  Notice  imposed 
pursuant  to  section  4(g)(2)(B)  of  FIFRA 
which  required  registrants  of  products 
containing  Bacillus  popillae  and 
Bacillus  lentimorbus  used  as  the  active 
ingredients  to  develop  and  submit 
certain  data.  These  data/information 
were  determined  to  be  necessary  to 
satisfy  reregistration  data  requirements 
of  section  4(g).  Failure  to  comply  with 
the  requirements  of  a  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice  is  a  basis  for  suspension 
under  section  3(c)(2)(B)  of  FIFRA. 

The  Bacillus  popillae  and  Bacillus 
lentimorbus  Phase  5  Reregistration 
EUgibility  Document  Data  Call-in  Notice 
dated  September  30, 1992  reouired  each 
affected  registrant  to  submit  data/ 
information  to  the  Agency  to  address 
each  of  the  data  requirements.  Those 
data/information  were  required  to  be 
received  by  the  Agency  within  8  months 
of  the  registrant's  receipt  of  the  Notice. 
Fairfax  Biological  Laboratories  was  sent 
the  original  1992  Data  Call-In. 
According  to  a  U.S.  Postal  Service 
return  receipt,  you  received  the  original 
Data  Call-In  Notice  on  October  10, 1992. 
You  subsequently  failed  to  respond 
within  90  days  of  receipt  as  required, 
and  failed  to  submit  the  required  data 
within  8  months  as  required.  Repeated 
attempts  to  contact  the  company  via 
telephone  were  imsuccessful.  Fairfax 
was  sent  a  letter  on  March  25, 1996, 
with  a  May  1, 1996  deadUne  for 
response  to  the  Data  Call-in  and  its 
requirements.  You  received  the  letter  on 
April  2, 1996,  as  evidenced  by  the  U.S. 
Postal  Service  retimi  receipt.  The 
Agency  received  no  response. 

Because  you  have  failed  to  submit 
appropriate  or  adequate  data/ 
information  within  the  time  provided 
for  the  data/information  requirements 
listed  in  Attachment  II  and  have  yet  to 
provide  the  required  response  to  date, 
the  Agency  is  issuing  this  Notice  of 
Intent  to  Suspend. 


V.  Concluflions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
Notices  mty  be  obtained  from  the 
contact  person  noted  above. 

List  of  Subjects 

Environmental  protection.  ^ 

Dated:  February  18, 1998. 
Elaine  G.  Stanley. 
Director,  Office  of  Compliance. 

[PR  Doc.  9ft-5855  Filed  3-5-98;  8:45  am] 
BIUJNQCOOC  WM-SO-F 

ENVIRONMENTAL  PROTECTION 
AQENCY 

IPF-798;  FRL-6777-6] 

Notice  of  Filing  of  Pesticide  Petitions 

agency:  &ivironmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUIMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricultural  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-798,  must  be 
received  on  or  before  April  6, 1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Divison  (7502C), 
Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Following  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 


part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 
record.  Information  not  marked 
confidential  may  be  disclosed  pubUcly 
by  EPA  without  prior  notice.  All  written 
comments  will  bie  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Tavano,  Product  Manager 
(PM)  10,  Registration  Division,  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  214,  CM#2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
22202,  (703)  805-6411;  e-mail: 
tavano.joe@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  raw  agricultural  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  grantinig  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  number  PF-798 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
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excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketdepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  PF-798  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  2. 1998. 

Peter  Caulldiis, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Below  simimaries  of  the  pesticide 
.  petitions  are  printed.  The  summaries  of 
the  petitions  were  prepared  by  the 
petitioners.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Rohm  and  Haas  Company 

PP  3G4274 

EPA  has  received  a  pesticide  petition 
(PP  3G4274)from  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Philadelphia.  PA  19106-2399. 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  for 
residues  of  triazamate  [Acetic  acid,  [{1- 
{(dimethylamino)  carbonyl}-3-(l,l- 
dimethylethyl)-lH-l,2,4-triazol-5-yl} 
thiol-.ethyl  ester)  and  its  metabolite 
Acetic  acid,[{l-{(dimethylamino) 
carbonyl}-3-(l.l-dimethylethyl)-lH- 
l,2,4-triazol-5-yl}thio)-(code  number 
RH-0422  in  or  on  the  raw  agricultural 
commodity  h«sh  apples  at  0.1  parts  per 
million  (ppm).  EPA  has  determined  that 
the  petition  contains  data  or  information 


regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  {>etition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  triazamate  in  plants  (apples)  is 
adequately  understood  for  the  purposes 
of  this  tolerance.  The  metabolism  of 
triazamate  involves-oxidative 
demethylation  of  the  carbamoyl  group. 
Parent  compound  is  rapidly 
metabolized  and  is  either  not  found  or 
foimd  at  trace  levels  in  apples.  The 
majority  of  the  total  dosage  is  present  as 
other  non-cholinesterase  inhibiting 
metabolites  whose  structures  do  not 
contain  the  dimethylcarbamoyl  moiety. 
Because  the  proposed  experimental  use 
program  is  for  fresh  apples,  livestock 
metabolism  studies  are  not  required. 
Tolerances  for  residues  of  triazamate 
should  be  expressed  as  the  total  residue 
from  triazamate  and  its  only 
cholinesterase-inhibiting  metabolite 
RH-0422. 

2.  Analytical  method.  The  metabolism 
of  triazamate  in  plants  (apples)  is 
adequately  understood  for  the  purposes 
of  this  tolerance.  The  metabolism  of 
triazamate  involves  oxidative 
demethylation  of  the  carbamoyl  group. 
Parent  compound  is  rapidly 
metabolized  and  is  either  not  found  or 
found  at  trace  levels  in  apples.  The 
majority  of  the  total  dosage  is  present  as 
other  non-cholinesterase  inhibiting 
metabolites  whose  structures  do  not 
contain  the  dimethylcarbamoyl  moiety. 
Because  the  proposed  experimental  use 
program  is  for  fresh  apples,  livestock 
metabolism  studies  are  not  required. 
Tolerances  for  residues  of  triazamate 
should  be  expressed  as  the  total  residue 
firom  triazamate  and  its  only 
cholinesterase-inhibiting  metabolite 
RH-^422. 

3.  Magnitude  of  residues.  A  total  of  14 
field  residue  trials  in  apples  was 
conducted  vsith  a  25WP  formulation  in 
geographically  representative  regions  of 
the  U.S.  Three  applications  were  made 
at  either  0.25  or  0.38  lb.  a.i./acre.  Fruit 
were  harvested  at  40  days  after  the  last 
application.  Only  trace  residues  of 
triazamate  were  detected  and  residues 
of  RH-0422  did  not  exceed  0.06  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Triazamate  is  a 
moderately  toxic  cholinesterase 
inhibitor  belonging  to  the  carbamate 
class.  Triazamate  Technical  was 
moderately  toxic  to  rats  following  a 


single  oral  dose  (LDso  =  .50-200 
milligram/kilograms  (mg/kg)),  and  after 
a  4-hr  inhalation  exposure  (LCso  value 
of  >0.47  mg/L);  and  was  minimally  to 
slightly  toxic  to  rats  following  a  single 
dermal  dose  (LDjo  >5,000  m^kg).  In  a 
guideline  acute  neurotoxicity  study 
with  triazamate  in  the  rat,  the  NOEL  for 
clinical  signs  was  5  mg/kg  based  on  the 
observation  of  cholinergic  signs  in  1  of 
10  male  rats  at  25  mg/kg.  Triazamate 
was  practically  non-irritating  to  the 
skin,  moderately  irritating  to  eyes  in 
rabbits  and  did  not  produce  delayed 
contact  hypersensitivity  in  the  guinea 

pig- 

2.  Genotoxicity.  Triazamate  is  not 
mutagenic  or  genotoxic.  Triazamate 
Technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  without 
hepatic  enzyme  activation.  Triazamate 
Technical  was  negative  in  a 
hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovary 
(CHO)  cells  in  culture  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatocytes,  triazamate 
did  not  induce  unscheduled  DNA 
synthesis  (UDS)  or  repair  when  tested 
up  to  the  maximum  soluble 
concentration  in  culture  medium. 
Triazamate  did  not  produce 
chromosome  aberrations  in  an  in  vitro 
assay  using  Chinese  hamster  ovary  cells 
(CHO)  or  an  in  vivo  mouse 
micronucleus  assay. 

3.  Reproductive  and  developmental 
toxicity.  In  a  developmental  toxicity 
study  in  rats  with  Triazamate  Technical, 
the  no-observed-effect-level  (NOEL)  for 
developmental  toxicity  was  64  mg/kg 
(highest  dose  tested)  (HDT).  The  NOEL 
for  maternal  toxicity  was  16  mg/kg 
based  on  clinical  signs  of  cholinergic 
toxicity  at  64  mg/kg. 

In  a  developmental  toxicity  study  in 
rabbits  with  Triazamate  Technical,  the 
NOEL  for  developmental  toxicity  was  10 
mg/kg  (HDT).  The  NOEL  for  maternal 
toxicity  was  0.5  mg/kg  based  on  clinical 
signs  and  decreased  body  weight  at  10 
mg/kg. 

In  a  2-generation  reproduction  study 
in  rats  with  Triazamate  Technical,  the 
NOEL  for  reproductive  effects  was  1,500 
ppm  (101  and  132  milligram/kilograms/ 
day  (mg/kg/day)  for  males  and  females, 
respectively;  HDT).  The  NOEL  for 
parental  toxicity  was  10  ppm  (0.7  and 
0.9  mg/kg/day  for  males  and  females, 
respectively)  based  on  decreased  plasma 
and  RBC  cholinesterase  activities  at  250 
ppm  (17  and  21  mg/kg/day  for  males 
and  females,  respectively). 

The  acceptable  developmental  studies 
(prenatal  developmental  toxicity  studies 
in  rats  and  rabbits  and  2-generation 
reproduction  study  in  rats)  provided  no 


I 


JMI 


11242 


Federal  Register/Vol.  63,  No.  44 /Friday,  March  6.  1998 /Notices 


indication  of  increased  sensitivity  of 
rats  or  rabbits  to  in  utero  and  or  post- 
natal exposure  to  thazamate.  Triazamate 
Technical  is  not  a  developmental  or 
reproductive  toxicant. 

4.  Subchronic  toxicity.  In  subacute 
and  subchronic  dietary  toxicity  studies, 
Triazamate  Technical  produced  no 
evidence  of  adverse  ejects  other  than 
those  associated  with  cholinesterase 
inhibition: 

i.  In  a  90-day  dietary  toxicity  study 
with  Triazamate  Technical  in  the  rat, 
the  NOEL  for  blood  cholinesterase 
inhibition  was  50  ppm  (3.2  and  3.9  mg/ 
kg/day  for  males  and  females, 
respectively),  based  on  decreases  in 
plasma  and  RBC  cholinesterase 
activities  at  500  ppm  (32  and  39  mg/kg/ 
day  for  males  and  females,  respectively). 
The  NOEL  for  brain  cholinesterase 
inhibition  aiKi/or  clinical  signs  was  500 
ppm  (32  and  39  mg/kg/day  for  males 
and  females  respectively)  based  on 
decreased  brain  cholinesterase  activity 
and  decreased  body  weight  gain  and 
feed  consumption  at  1,500  ppm  (93  and 
117  mg/kg/day  for  males  and  females, 
respectively). 

ii.  In  a  guideUne  subchronic 
neurotoxicity  study  (90-day  dietary 
feeding)  with  Triazamate  Technical  in 
the  rat,  the  NOEL  for  blood 
choUnesterase  inhibition  was  10  ppm 
(0.6  and  0.7  mg/kg/day  for  males  and 
females,  respectively),  based  on 
reductions  in  plasma  and  RBC 
cholinesterase  activities  at  250  ppm 
(14.3  and  17.1  mg/kg/day  for  males  and 
females,  respectively).  The  NOEL  for 
brain  cholinesterase  inhibition  and/or 
clinical  signs  was  250  ppm  (14.3  and 
17.1  mg/kg/day  for  males  and  females 
respectively)  based  on  decreases  in 
brain  cholinesterase  activity  and 
cholinergic  signs  at  1,500  ppm  (87  and 
104  mg/kg/day  for  males  and  females, 
respectively). 

iii.  In  a  90-day  dietary  toxicity  study 
with  Triazamate  Technical  in  the 
mouse,  the  NOEL  for  blood 
cholinesterase  inhibition  was  2  ppm 
(0.4  and  0.5  mg/kg/day  for  males  and 
females,  respectively)  based  on 
decreases  in  plasma  cholinesterase 
activity  at  25  ppm  (4  and  6  mg/kg/day 
for  males  and  females,  respectively). 
The  NOEL  for  brain  cholinesterase  and/ 
or  clinical  signs  was  250  ppm  (46  and 
67  mg/kg/day  for  males  and  females, 
respectively)  based  on  decreases  brain 
cholinesterase  and  decreases  body 
weight  and  feed  consumption  at  1,000 
ppm  (164  and  222  mg/kg/day  for  males 
and  females,  respectively). 

iv.  In  a  90-day  dietary  toxicity  study 
with  Triazamate  Technical  in  the  dog, 
the  NOEL  for  blood  cholinesterase 
inhibition  was  1  ppm  for  males  only 


(0.03  mg/kg/day)  based  on  decreases  in 
plasma  cholinesterase  at  10  ppm  (0.3 
mg/kg/day).  The  dose  of  1  ppm  was  a 
lowest-observed-effect-level  (LOEL)  for 
females  based  on  the  presence  of 
decreased  plasma  cholinesterase  activity 
(24%).  The  NOEL  for  clinical  signs  was 
10  ppm  (0.3  mg/kg/day  for  males  and 
females)  based  a  few  clinical  signs  at 
100  ppm  (3.1  mg/kg/day  for  males  and 
females). 

V.  In  a  21-day  dermal  toxicity  study 
with  Triazamate  Technical,  the  NOEL 
blood  and  brain  cholinesterase 
inhibition  was  10  mg/kg  based  on 
decreases  plasma,  RBC  and  brain 
cholinesterase  activities  at  100  mg/kg. 
5.  Chronic  toxicity—  i.  flat  mouse, 
and  dog  shidies.  In  chronic  dietary 
toxicity  studies,  Triazamate  Technical 
produced  no  evidence  of  adverse  eR^ects 
other  th£in  those  associated  with 
cholinesterase  inhibition  and  was  not 
oncogenic  in  the  rat  and  mouse. 
In  a  combined  chronic  dietary 
toxicity/oncogenicity  study  (24  months) 
in  rats  with  Triazamate  Technical,  no 
evidence  of  oncogenicity  was  observed 
at  doses  up  to  1,250  ppm  (62.5  mg/kg/ 
day  for  males  and  females;  HDT).  The 
NOEL  for  blood  cholinesterase 
inhibition  was  10  ppm  (0.5  and  0.6  mg/ 
kg/day  for  males  and  females, 
respectively)  based  on  decreases  in 
plasma  and  RBC  cholinesterase  activity 
at  250  ppm  (11.5  and  14.5  mg/kg/day  in 
males  and  females,  respectively).  The 
NOEL  for  brain  cholinesterase 
inhibition  and/ or  clinical  signs  was  250 
ppm  (11.5  and  14.5  mg/kg/day  in  males 
and  females,  respectively)  based  on 
clinical  signs  and  decreases  in  brain 
cholinesterase  inhibition  at  1,250  ppm 
(62.5  mg/kg/day  for  males  and  females). 
In  a  combined  chronic  dietary  toxicity 
study  (18  months)  in  mice  with 
Triazamate  Technical,  no  evidence  of 
oncogenicity  was  observed  at  doses  up 
to  1,000-1,500  ppm  (130-195  mg/kg/day 
for  males  and  females;  HDT).  The  NOEL 
for  blood  cholinesterase  inhibition  was 
1  ppm  (0.1  and  0.2  mg/kg/day  for  males 
and  females,  respectively)  based  on 
decreased  plasma  cholinesterase  activity 
at  50  ppm  (6.7  and  8.4  mg/kg/day  for 
males  and  females,  respectively).  The 
NOEL  for  brain  cholinesterase 
inhibition  and/or  clinical  signs  was  50 
ppm  (6.7  and  8.4  mg/kg/day  for  males 
and  females,  respectively)  based  on 
decreased  brain  cholinesterase  activity 
and  other  evidence  of  systemic  toxicity 
at  1,000-1,500  ppm  (130-195  mg/kg/day 
for  males  and  females). 

In  a  chionic  dietary  toxicity  study  (12 
months)  in  dogs  with  Triazamate 
Technical,  the  NOEL  for  blood 
cholinesterase  inhibition  was  0.9  ppm 
(0.023  and  0.025  mg/kg/day  for  males 


and  females,  respectively)  based  on 
decreased  plasma  cholinesterase  activity 
at  15.0  ppm  (0.42  mg/kg/day  for  both 
males  and  females).  The  NOEL  for  brain 
cholinesterase  inhibition  was  15.0  ppm 
(0.42  mg/kg/day  for  both  males  and 
females)  based  on  decreased  brain 
cholinesterase  activity  at  150  ppm  (4.4 
and  4.7  mg/kg/day  for  males  and 
females,  respectively). 

ii.  Human  studies.  A  randomized 
double  blind  ascending  dose  study  was 
conducted  in  human  male  volunteers  to 
determine  the  safety  and  tolerability  of 
Triazamate  Technical  and  to  establish  a 
NOEL  for  adverse  clinical  toxicity. 
Single  doses  of  Triazamate  Technical, 
when  administered  orally  by  capsule  to 
healthy  male  subjects,  were  tolerated  up 
to  and  including  a  dose  of  1.0  mg/kg. 
Hie  3.0  mg/kg  dose  of  triazamate  was 
not  cUnically  tolerated  well.  CUnically, 
the  NOEL  was  0.3  mg/kg  of  triazamate 
based  on  minimal  clinical  signs  at  1.0 
mg/kg  that  were  considered  possibly 
related  to  treatment.  Transient  decreases 
in  plasma  and  RBC  cholinesterase 
occurred  at  doses  lower  than  the  dose 
that  elicited  adverse  clinical  si^s. 

Using  its  Guidelines  for  Carcinogen 
Risk  Assessment  published  September 
24, 1986  (51  FR  33992),  Rohm  and  Haas 
Company  considers  triazamate  to  be 
classified  as  a  Group  "E,"  not  a  likely 
human  carcinogen. 

A  Reference  dose  (RID)  of  0.01  mg/kg/ 
day  is  proposed  for  humans,  based  on 
the  clinical  NOEL  in  the  human  study 
(0.3  mg/kg)  and  dividing  by  a  safety 
factor  of  30.  The  dose  of  0.3  mg/kg  was 
the  highest  dose  in  humans  that  did  not 
produce  toxicologically  significant 
adverse  effects  (i.e.,  signs  of  cholinergic 
toxicity)  and  is  10  times  lower  than  a 
dose  that  produced  imequivocal  signs  of 
cholinergic  toxicity  in  man.  In  addition, 
the  clinical  NOEL  in  humans  is 
comparable  to  the  no-observable- 
adverse-effect  level  (NOAEL)  of  0.42 
mg/kg/day  foUovtring  chronic  dosing  in 
the  dog,  the  most  sensitive  laboratory 
animal  species.  A  safety  factor  of  10  is 
applied  to  the  clinical  NOEL  in  humans 
to  account  for  potential  variability 
within  humans  with  respect  to 
sensitivity  towards  triazamate.  An 
additional,  safety  factor  of  3  is  included, 
since  at  0.03  mg/kg  (i.e.,  l/lOi'i  the  dose 
that  was  a  clinical  NOEL)  there  was  a 
transient  but  measurable  depression  in 
plasma  cholinesterase  in  humans. 
Although  a  change  in  the  plasma 
pseudo-cholinesterase  (i.e.,  butyl- 
cholinesterase)  is  not  toxicologically 
significant  since  this  enzyme  is  not 
molecularly  similar  to  acetyl- 
cholinesterase, the  additional 
uncertainty  factor  of  3  establishes  a  RfD 
at  a  level  where  one  would  predict  no 


measurable  response  of  any  kind, 
irrespective  of  the  toxicological 
significance  of  the  finding. 

6.  Animal  meiaboUsm.The 
adsorption,  distribution,  excretion  and 
metabolism  of  triazamate  in  rats,  dogs 
and  goats  was  investigated.  Triazamate 
is  rapidly  absorbed  when  given  orally 
(capsule  or  gavage)  but  slower  following 
dietary  intake.  Peak  blood  levels 
following  dietary  administration  were 
10-fold  lower  than  after  gavage 
administration  of  an  equivalent  mg/kg/ 
dose.  Elimination  is  predominately  by 
urinary  excretion  and  triazamate  does 
not  accumulate  in  tissues.  The 
metabolism  of  triazamate  proceeds  via 
ester  hydrolysis  and  then  a  rapid 
st^wise  cleavage  of  the  carbamoyl 
group.  The  free  acid,  (RH-0422)  is  the 
only  toxicologically  significant 
metabolite,  given  that  it  contains  the 
carbamoyl  group.  Other  metabolites  of 
triazamate.  which  are  seen  in  otho- 
animal  and  plant  metabolism  studies, 
do  not  contain  the  carbamoyl  group  and 
do  not  produce  cholinesterase 
inhibition. 

7.  Metabolite  toxicology.  Common 
metabolic  pathways  for  triazamate  have 
been  identified  in  both  plants  (apple) 
and  animals  (rat.  goat,  hen).  The 
metabolic  pathway  common  to  both 
plants  and  animals  involves  oxidative 
demethylation  of  the  carbamoyl  group. 
Extensive  degradation  and  elimination 
of  polar  metabolites  occure  in  animalg 
such  that  residue  are  unlikely  to 
accumulate  in  humans  or  animolg 
exposed  to  these  residues  throueh  the 
diet.  ^ 

8.  Endocrine  disruption.  The 
toxicology  profile  of  triazamate  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of 
mammalian  hormones.  In 
developmental  and  reproductive  studies 
there  was  no  evidence  of  developmental 
or  reproductive  toxicity.  In  addition,  the 
molecular  structure  of  triazamate  does 
not  suggest  that  this  compound  would 
disrupt  the  mammalian  hormone 
system.  Overall,  the  weight  of  evidence 
provides  no  indication  that  triazamate 
has  endocrine  activity  in  vertebrates. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  A  RfD  of  0.01  mg/ 
kg/day  is  proposed  for  humans,  based 
on  the  clinical  NOEL  in  the  human 
study  (0.3  mg/kg)  and  dividing  by  a 
safety  factor  of  30. 

2.  Food—  i.  Acute  risk.  An  acute 
dietary  risk  assessment  (Dietary 
Exposure  Evaluation  Model,  Novigen 
Sciences  Inc.,  1997)  was  conducted  for 
triazamate  using  two  approaches:  (a)  a 
Tier  1  approach  using  a  tolerance  level 
residue  of  0.1  ppm  and  (b)  Monte  Carlo 
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simulations  using  an  entire  distribution 
of  field  trial  residues  for  pome  fruit  and 
adjusted  for  percent  crop  treated  (Tier 
3).  Using  the  Tier  1  approach  margins  of 
exposiire  (MOEs)  at  the  95*  and  99* 
percentiles  of  exposure  for  the  overall 
U.S.  population  were  572  and  199, 
respectively.  Using  the  Tier  3  procedure 
in  which  residues  were  adjusted  for 
percent  crop  treated,  the  MOEs  for  the 
95*  and  99*  percentiles  were  8,769  and 
1,511,  respectively.  Acute  exposiire  was 
also  estimated  for  non-niu^ing  infents, 
the  most  sensitive  sub-population.  For 
this  population,  MOEs  at  the  95*  and 
99*  percentiles  of  exposure  were  111 
and  83,  respectively.  Using  the  Tier  3 
method,  MOEs  were  909  and  396, 
respectively.  Acute  dietary  risk  is 
considered  acceptable  if  the  MOE  is 
greater  than  30,  an  api>ropriate  safety 
factor  when  based  on  a  human  clinical 
study.  Even  under  the  conservative 
assumptions  presented  here,  the  more 
realistic  estimates  of  dietary  exposure 
(Tier  3  analyses)  clearly  demonstrate 
adequate  MOEs  up  to  the  99*  percentile 
of  exposure  for  all  population 
subgroups. 

ii.  Chronic  risk.  Chronic  dietary  risk 
assessments  (Dietary  Exposure 
Evaluation  Model,  Novigen  Sciences 
Inc.,  1997)  were  conducted  for 
triazamate  using  two  approaches:  (a) 
using  a  tolerance  level  residue  of  0.1 
ppm  assuming  100%  of  crop  is  treated 
and  (b)  using  a  tolerance  level  residue 
of  0.1  ppm  adjusted  for  projected 
percent  crop  treated.  The  Theoretical 
Maximimi  Residue  Contribution 
(TMRC)  from  the  proposed  pome  fruit 
tolerance  represents  0.91%  of  the  RfD 
for  the  U.S.  population  as  a  whole.  The 
subgroup  with  the  greatest  chrtMiic 
exposure  is  non-nuraing  infants  (less 
than  1  year  old),  for  which  the  TMRC 
estimate  represents  6.3%  of  the  RfD. 
The  chronic  dietary  risks  bom  this  use 
do  not  exceed  EPA's  level  of  concern. 

3.  Drinking  water.  Both  triazamate 
and  its  cholinesterase-inhibiting 
metabolite  RH-0422  are  degraded 
rapidly  in  soil.  This  rapid  degradation 
has  been  observed  in  both  laboratory 
and  field  studies  and  makes  it  highly 
unlikely  that  measurable  residues  of 
either  compound  would  be  found  in 
ground  or  surface  watef  when 
triazamate  is  applied  according  to  the 
proposed  EUP  label  directions. 

4.  Aton-dietoiyexposure.  Triazamate 
is  not  registered  for  either  indoor  or 
outdoor  residential  use.  Non- 
occupational exposure  to  the  general 
population  is  therefore  not  expected  and 
not  considered  in  aggregate  exposure 
estimates. 


D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
triazamate  with  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  It  is  recognized  the 
triazamate,  although  structurally  a 
pseudo-carbamate,  exhibits  toxicity 
similar  to  the  carbamate  class  of 
insecticides,  and  that  these  compounds 
produce  a  reversible  inhibition  of  the 
enzyme  cholinesterase.  However,  Rohm 
and  Haas  Company  concludes  that 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  at  this  time 
since  EPA  does  not  have  the 
methodology  to  resolve  this  complex 
scientific  issue  concerning  common 
mechanisms  of  toxicity.  Based  on  these 
points.  Rohm  and  Haas  Company  has 
considered  only  the  potential  risks  of 
triazamate  and  RH-0422  in  its 
ounulative  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  The  acute  and 
chronic  dietary  exposure  to  triazamate 
and  its  metabolite  from  the  proposed 
use  on  pome  fruit  were  evaluated. 
Exposure  to  triazamate  and  its 
toxicologically  significant  meUbolite  on 
pome  fivit  does  not  pose  an 
unreasonable  health  risk  to  consimiers 
including  the  sensitive  subgroup  non- 
nursing  infents.  In  Tier  1  and  Tier  3 
acute  analyses  for  the  95*  percentile 
exposures.  MOES  were  greater  than  100 
for  the  general  U.S.  population.  Using 
the  TMRC  and  assuming  100%  of  crop 
treated,  the  most  conservative  chronic 
approach,  chronic  dietary  exposures 
represents  0.6%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Using  the  two  conservative  exposure 
assessments  described  above  and  taking 
into  account  the  completeness  and 
reliability  of  the  toxicity  data,  Rohm  and 
Haas  Company  concludes  that  thme  is  a 
reasonable  cwtainty  that  no  harm  will 
result  from  aggregate  exposure  to 
residues  of  triazamate  and  its 
toxicologically  significant  metabolite  to 
the  U.S.  population. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
triazamate,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
2-generation  reproduction  studies  in  the 
rat  are  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  fit>m  pesticide 
exposure  diiring  prenatal  development 
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to  one  or  both  parents.  Reproduction 
studies  provide  information  relating  to 
effects  from  exposure  to  the  pesticide  on 
the  reproductive  capability  of  mating 
animds  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effiects  to  account  for  pre-and 
post-  natal  effects  and  the  completeness 
of  the  toxicity  database.  Based  on 
current  toxicological  data  requirements, 
the  toxicology  database  for  triazamate 
relative  to  pre-  and  post-  natal  effects  is 
complete.  For  triazamate, 
developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  The  NOEL  for 
developmental  effects  in  rats  was  64 
mg/kg/day  and  rabbits  was  10  mg/kg/ 
day.  In  the  2-generation  reproductive 
toxicity  study  in  the  rat,  the 
reproductive/  developmental  toxicity 
NOEL  was  101-132  mg/kg/day.  These 
NOELs  are  10-fold  or  higher  than  those 
observed  for  systemic  toxicity,  i.e., 
cholinesterase  inhibition. 

In  Tier  1  and  Tier  3  acute  dietary 
analyses  for  the  95i>>  percentile 
exposures,  MOEs  were  greater  than  100 
for  non-ntirsing  infants.  Using  the 
TMRC  and  assuming  100%  of  crop 
treated,  the  most  conservative  chronic 
approach,  chronic  dietary  exposures 
represents  6.3%  of  the  RfD  for  non- 
nursing  infants  under  1  year  old. 
Therefore  Rohm  and  Haas  Company 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  residues  of 
triazamate  and  its  toxicologically 
significant  metabolite  to  infants  and 
children. 

F.  International  Tolerances 

There  are  no  approved  CODEX 
maximimi  residue  levels  (MRLs) 
established  for  residues  of  triazamate. 
MRLs  have  been  established  for  apples 
at  0.1  ppm  in  the  Czech  Republic,  at 
0.02  ppm  in  Hungary,  and  at  0.2  ppm 
in  Korea. 

2.  Rohm  and  Haas  Company 

PP  6E4679 

EPA  has  received  a  pesticide  petition 
(PP  6E467g)  from  Rohm  and  Haas 
Company,  100  Independence  Mall  West, 
Philadelphia,  PA  19106.  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  I>rug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
tebufenozide  [benzoic  acid,3,5- 
dimethyl-,  1-(1  ,l-dimethylethyl)-2-(4- 
ethylbenzoyl)  hydrazide]  in  or  on  the 
raw  agricultural  commodity  wine  grapes 
at  0.5  ppm.  EPA  has  determined  that  the 


petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  40a(d)(2)  of  the  FFDCA: 
however,  Q>A  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  tebufenozide  in  plants  (grapes, 
apples,  rice  and  sugar  beets)  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  The  metabolism  of 
tebufenozide  in  all  crops  was  similar 
and  involves  oxidation  of  the  alkyl 
substituents  of  the  aromatic  rings 
primarily  at  the  benzylic  positions.  The 
extent  of  metabolism  and  degree  of 
oxidation  are  a  function  of  time  from 
application  to  harvest.  In  all  crops, 
parent  compound  comprised  the 
majority  of  the  total  dosage.  None  of  the 
metabolites  were  in  excess  of  10%  of  the 
total  dosage.  The  metabolism  of 
tebufenozide  in  goats  and  hens  proceeds 
along  the  same  metabolic  pathway  as 
observed  in  plants.  No  accumulation  of 
residues  in  tissues,  milk  or  eggs 
occiured.  Because  wine  grape  processed 
fractions  are  not  fed  to  livestock,  there 
is  no  reasonable  expectation  that 
measurable  residues  of  tebufenozide 
will  occur  in  meat,  milk,  eggs,  or 
poultry. 

2.  Analytical  method.  A  high 
performance  liquid  chromatographic 
(HPLC)  analytical  method  using 
ultraviolet  (UV)  detection  has  been 
validated  for  grapes  and  wine.  For  these 
matrices,  the  method  involves 
extraction  by  blending  with  solvents, 
purification  of  the  extracts  by  liquid- 
liquid  partitions  and  final  purification 
of  the  residues  using  solid  phase 
extraction  column  chromatography.  The 
limit  of  quantitation  of  the  method  is 
0.01  ppm  fbr  grapes  and  0.005  ppm  for 
wine. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Tebufenozide  has 
low  acute  toxicity.  Tebufenozide 
Technical  was  practically  non-toxic  by 
ingestion  of  a  single  oral  dose  in  rats 
and  mice  (LDso  >,5,000  mg/kg)  and  was 
practically  non-toxic  by  dermal 
application  (LDjo  >  5,000  mg/kg). 
Tebufenozide  Technical  was  not 
significantly  toxic  to  rats  after  a  4-hour 
inhalation  exposure  with  an  LC50  value 
of  4.5  mg/L  (highest  attainable 
concentration),  is  not  considered  to  be 
a  primary  eye  irritant  or  a  skin  irritant 
and  is  not  a  dermal  sensitizer.  An  acute 
neurotoxicity  study  in  rats  did  not 


produce  any  neurotoxic  or 
neuropatholo^c  effects. 

2.  Genotoxieity.  Tebufenozide 
technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  without 
hepatic  enzyme  activation  and  in  a 
reverse  mutation  assay  with  E.  coli. 
Tebufenozide  technical  was  negative  in 
a  hypoxanthine  guanine  phophcmbosyl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovary 
(CHO)  cells  in  culture  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatocytes,  tebufenozide 
technical  did  not  induce  unscheduled 
DNA  synthesis  (UDS)  or  repair  when 
tested  up  to  the  maximum  soluble 
concentration  in  cultiue  medium. 
Tebufenozide  did  not  produce 
chromosome  effects  in  vivo  using  rat 
bone  marrow  cells  or  in  vitro  using 
Chinese  hamster  ovary  cells  (CHO).  On 
the  basis  of  the  results  from  this  battery 
of  tests,  it  is  concluded  that 
tebufenozide  is  not  mutagenic  or 
genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  NOELs  for  developmental  and 
maternal  toxicity  to  tebufenozide  were 
established  at  1,000  mg/kg/day  (HDT)  in 
both  the  rat  and  rabbit.  No  signs  of 
developmental  toxicity  were  exhibited. 

In  a  2-generation  reproduction  study 
in  the  rat,  the  reproductive/ 
developmental  toxicity  NOEL  of  12.1 
mg/kg/day  was  14-fold  higher  than  the 
parental  (systemic)  toxicity  NOEL  10 
ppm  0.85  mg/kg/day.  Equivocal 
reproductive  affects  were  observed  only 
at  the  2,000  ppm  dose. 

In  a  second  rat  reproduction  study, 
the  equivocal  reproductive  effects  were 
not  observed  at  2,000  ppm  (the  NOEL 
equal  to  149-195  mg/l^day)  and  the 
NOEL  for  systemic  toxicity  was 
determined  to  be  25  ppm  (1.9-2.3  mg/ 
kg/day). 

4.  Subchronic  toxicity.  The  NOEL  in 
a  90-day  rat  feeding  study  was  200  ppm 
(13  mg/kg/day  for  males,  16  mg/kg/day 
for  females).  The  LOEL  was  2,000  ppm 
(133  mg/kg/day  for  males,  155  mg/l^/ 
day  for  females).  Decreased  body 
weights  in  males  and  females  was 
observed  at  the  LOEL  of  2,000  ppm.  As 
part  of  this  study,  the  potential  for 
tebufenozide  to  produce  subchronic 
neurotoxicity  was  investigated. 
Tebufenozide  did  not  produce 
neurotoxic  or  neuropathologic  effects 
when  administered  in  the  diets  of  rats 
for  3  months  at  concentrations  up  to  and 
including  the  limit  dose  of  20,000  ppm 
(NOEL  =  1,330  mg/kg/day  for  males, 
1,650  mg/kg/day  for  females). 

In  a  90-day  feeding  study  with  mice, 
the  NOEL  was  20  ppm  (3.4  and  4.0  mg/ 
kg/day  for  males  and  females, 
respectively).  The  LOEL  was  200  ppm 
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(35.3  and  44.7  mg/kg/day  for  males  and 
females,  respectively).  Decreases  in 
body  weight  gain  were  noted  in  male 
mice  at  the  LOEL  of  200  ppm. 

A  90-day  dog  feeding  study  gave  a 
NOEL  of  50  ppm  (2.1  mg/kg/day  for 
males  and  females).  The  LOEL  was  500 
ppm  (20.1  and  21.4  mg/kg/day  for  males 
and  females,  respectively),  /tt  the  LOEL, 
females  exhibited  a  decrease  in  rate  of 
weight  gain  and  males  presented  an 
increased  retioilocyte. 

A  10- week  study  was  conducted  in 
the  dog  to  examine  the  reversibility  of 
the  e^cts  on  hematological  parameters 
that  were  observed  in  other  dietary 
studies  with  the  dog.  Tebufenozide  was 
administered  for  6-weeks  in  the  diet  to 
4  male  dogs  at  concentrations  of  either 
0  or  1,500  ppm.  After  the  6  weeks,  the 
dogs  receiving  treated  feed  were 
switched  to  the  control  diet  for  4- 
weeks.  Hematological  parameters  were 
measiued  in  both  groups  prior  to 
treatment,  at  the  end  of  the  6-week 
treatment,  after  2-weeks  of  recovery  on 
the  control  diet  and  after  4-weeks  of 
recovery  on  the  control  diet.  All 
hematological  parameters  in  the  treated/ 
recovery  group  were  returned  to  control 
levels  indicating  that  the  effects  of 
tebufenozide  on  the  hemopoietic  system 
are  reversible  in  the  dog. 

In  a  28-day  dermal  toxicity  study  in 
the  rat,  the  NOEL  was  1.000  mg/kg/day, 
the  highest  dose  tested.  Tebufenozide 
did  not  produce  toxicity  in  the  rat  when 
administered  dermally  for  4-weeks  at 
doses  up  to  and  including  the  limit  dose 
of  1,000  mg/kg/day. 

5.  Chronic  toxicity.  A  1-year  feeding 
study  in  dogs  resulted  in  decreased  red 
blood  cells,  hematocrit,  and  hemoglobin 
and  increased  Heinz  bodies, 
reticulocytes,  and  platelets  at  the  LOEL 
of  8.7  mg/kg/day.  The  NOEL  in  this 
study  was  1.8  mg/kg/day. 

An  18-month  mouse  carcinogenicity 
study  showed  no  signs  of 
carcinogenicity  at  dosage  levels  up  to 
and  including  1,000  ppm,  the  highest 
dose  tested. 

In  a  combined  rat  chronic/ 
oncogenicity  study,  the  NOEL  for 
chronic  toxicity  was  100  ppm  (4.8  and 
6.1  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOEL  was  1,000 
ppm  (48  and  61  mg/kg/day  for  males 
and  iemales,  respectively).  No 
carcinogenicity  was  observed  at  the 
dosage  levels  up  to  2,000  ppm  (97  mg/ 
kg/day  and  125  mg/kg/day  for  males 
and  females,  respectively). 

6.  Animal  metabolism.  The 
adsorption,  distribution,  excretion  and 
metabolism  of  tebufenozide  in  rats  was 
investigated.  Tebufenozide  is  partially 
absoibcKl,  is  rapidly  excreted  and  does 
not  accumulate  in  tissues.  Ahhou^ 


tebufenozide  is  mainly  excreted 
unchanged,  a  number  of  polar 
metabolites  were  identified.  These 
metabolites  are  products  of  oxidation  of 
the  benzylic  ethyl  or  methyl  side  chains 
of  the  molecule.  These  metabolites  were 
detected  in  plant  and  other  animal  (rat. 
goat,  hen)  metaboUsm  studies. 

7.  Metabolite  toxicology.  Common 
metabolic  pathways  for  tebufenozide 
have  been  identified  in  both  plants 
(grape,  apple,  rice  and  sugar  beet)  and 
animals  (rat,  goat,  hen).  Tlie  metabolic 
pathway  common  to  both  plants  and 
animals  involves  oxidation  of  the  alkyl 
substituents  (ethyl  and  methyl  groups) 
of  the  aromatic  rings  primarily  at  the 
benzylic  positions.  Extensive 
degradation  and  eUmination  of  polar 
metabolites  occurs  in  animals  such  that 
residue  are  unlikely  to  acciunulate  in 
humans  or  animals  exposed  to  these 
residues  through  the  diet. 

8.  Endocrine  disruption.  The 
toxicology  profile  of  tebufenozide  shows 
no  evidence  of  physiological  efiects 
characteristic  of  the  disruption  of  the 
hormone  estrogen.  Based  on  structiu^- 
activity  information,  tebufenozide  is 
unlikely  to  exhibit  estrogenic  activity. 
Tebufenozide  was  not  active  in  a  direct 
in  vitro  estrogen  binding  assay.  No 
indicators  of  estrogenic  or  other 
endocrine  effects  were  observed  in 
mammalian  chronic  studies  or  in 
mammalian  and  avian  reproduction 
studies.  Ecdysone  has  no  knovra  effects 
in  vertebrates.  Overall,  the  weight  of 
evidence  provides  no  indication  that 
tebufenozide  has  endocrine  activity  in 
vertebrates. 

C.  Aggregate  Exposure 

1.  Dietary  exposure —  i.  Acute  risk.  No 
appropriate  acute  dietary  endpoint  was 
identified  by  the  Agency.  This  risk 
assessment  is  not  required. 

ii.  Chronic  risk.  For  chronic  dietary 
risk  assessment,  the  tolerance  values  eue 
used  and  the  assumption  that  all  of 
these  crops  which  are  consumed  in  the 
U.S.  will  contain  residues  at  the 
tolerance  level.  The  TMRC  using 
existing  and  future  potential  tolerances 
for  tebufenozide  on  food  crops  is 
obtained  by  multiplying  the  tolerance 
level  residues  (existing  and  proposed) 
by  the  consimiption  data  which 
estimates  the  amoimt  of  those  food 
products  consimied  by  various 
population  subgroups  and  assiuning 
that  100%  of  the  food  crops  grown  in 
the  U.S.  are  treated  with  tebufenozide. 
The  TMRC  from  current  and  future 
tolerances  is  calculated  using  the 
Dietary  Exposure  Evaluation  Model 
(Version  5.03b,  licensed  by  Novigen 
Sciences  Inc.)  which  uses  USDA  food 


consiunption  data  from  the  1989-1992 
survey. 

With  the  current  and  proposed  uses  of 
tebufenozide,  the  TMRC  estimate 
represents  20.1%  of  the  Rfl)  for  the  U.S. 
population  as  a  whole.  The  subgroup 
with  the  greatest  chronic  exposure  is 
non-nursing  infents  (less  than  1-year 
old),  for  which  the  TMRC  estimate 
represents  52.0%  of  the  RfD.  Using 
anticipate  residue  levels  for  these  crops 
utilizes  3.38%  of  the  RfD  for  the  U.S. 
population  and  12.0%  for  non-nursing 
infants.  The  chronic  dietary  risks  from 
these  uses  do  not  exceed  EPA's  level  of 
concern. 

2.  Food.  Tolerances  for  residues  of 
tebufenozide  are  currently  expressed  as 
benzoic  add,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2(4-ethylbenzoyl) 
hydrazide.  Tolerances  currently  exist  for 
residues  on  apples  at  1.0  ppm  (import 
tolerance]  and  on  walnuts  at  0.1  ppm 
(see  40  CFR  180.482).  In  addition  to  this 
action,  a  request  to  establish  a  tolerance 
in  or  on  wine  grapes,  other  petitions  are 
pending  for  the  following  tolerances: 
pome  fruit,  livestock  commodities, 
pecans,  cotton,  the  crop  subgroups  leafy 
greens,  leaf  petioles,  head  and  stem 
Brassica  and  leafy  Bmssica  greens,  and 
kiwifruit  (imporl  tolerance). 

3.  Drinking  water.  An  additional 
potential  source  of  dietary  exposiue  to 
residues  of  pesticides  are  residues  in 
drinking  water.  Review  of 
environmental  fate  data  by  the 
Environmental  Fate  and  Effects  Division 
concludes  that  tebufenozide  is 
moderately  persistent  to  persistent  and 
mobile,  and  could  potentially  leach  to 
groundwater  and  runoff  to  surfece  water 
under  certain  environmental  conditions. 
However,  in  terrestrial  field  dissipation 
studies,  residues  of  tebufenozide  and  its 
soil  metabolites  showed  no  downward 
mobility  and  remained  associated  with 
the  upper  layers  of  soil.  Foliar 
interception  (up  to  60%  of  the  total 
dosage  applied)  by  target  crops  reduces 
the  ground  level  residues  of 
tebufenozide.  There  is  no  estabUshed 
maximum-  concentration-level  (MCL) 
for  residues  of  tebufenozide  in  drinking 
water.  No  drinking  water  health 
advisory  levels  have  been  established 
for  tebufenozide. 

There  are  no  available  data  to  perform 
a  quantitative  drinking  water  risk 
assessment  for  tebufenozide  at  this  time. 
However,  in  order  to  mitigate  the 
potential  for  tebufenozide  to  leach  into 
groundwater  or  runoff  to  surface  water, 
precautionary  langiiage  has  been 
incorporated  into  the  product  label. 
Also,  to  the  best  of  our  knowledge, 
previous  experience  with  man 
persistent  and  mobile  fiesticides  for 
which  there  have  been  available  data  to 
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perform  quantitative  risk  assessments 
have  demonstrated  that  drinking  water 
exposure  is  typically  a  small  percentage 
of  the  total  exposure  when  compared  to 
the  total  dietary  exposure.  This 
observation  holds  even  for  pesticides 
detected  in  wells  and  drinking  water  at 
levels  nearing  or  exceeding  established 
MCLs.  Considering  the  precautionary 
language  on  the  label  and  based  on  eur 
knowledge  of  previous  experience  with 
persistent  chemicals,  significant 
exposure  from  residues  of  tebufenozide 
in  drinking  water  is  not  anticipated. 

4.  Non-dietary  exposure. 
Tebufenozide  is  not  registered  for  either 
indoor  or  outdoor  residential  use.  Non- 
occu{>ational  exposure  to  the  general 
population  is  therefore  not  expected  and 
not  considered  in  aggregate  exposure 
estimates. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
tebufenozide  with  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  Tebufenozide  belongs 
to  the  class  of  insecticide  chemicals 
known  as  diacylhydrazines.  The  only 
other  diacylhydrazine  currently 
registered  for  non-food  crop  uses  is 
halofenozide.  Tebufenozide  and 
halofenozide  both  produce  a  mild, 
reversible  anemia  following  subchronic/ 
chronic  exposure  at  high  doses; 
however,  halofenozide  also  exhibits 
other  patterns  of  toxicity  (liver  toxicity 
following  subchronic  exposure  and 
developmental/systemic  toxicity 
following  acute  exposure)  which 
tebufenozide  does  not.  Given  the 
different  spectnun  of  toxicity  produced 
by  tebufenozide,  there  is  no  reliable  data 
at  the  molecular/mechanistic  level 
which  would  indicate  that  toxic  effects 
produced  by  tebufenozide  would  be 
ciunulative  with  those  of  halofenozide 
(or  any  other  chemical  compound). 

In  addition  to  the  observra 
differences  in  mammalian  toxicity, 
tebufenozide  also  exhibits  unique 
toxicity  against  target  insect  pests. 
Tebufenozide  is  an  agonist  of  20- 
hydroxyecdysone,  the  insect  molting 
hormone,  and  interfiares  with  the  normal 
molting  process  in  target  lepidopteran 
species  by  interacting  with  ecdysone 
receptors  from  those  species.  Unlike 
other  ecdysone  agonists  such  as 
halofenozide,  tebufenozide  does  not 
produces  symptoms  which  may  be 
indicative  of  systemic  toxicity  in  beetle 
larvae  [Coleopteran  species). 
Tebufenozide  has  a  different  spectrum 
of  activity  than  other  ecdysone  agonists. 
In  contrast  to  the  other  agonists  such  as 
halofenozide  which  act  mainly  on 
coleopteran  insects,  tebufenozide  is 
highly  specific  for  lepidopteran  insects. 


Based  on  the  overall  pattern  of 
toxicity  produced  by  tebufenozide  in 
mammalian  and  insect  systems,  the 
compoimd'i  toxicity  appears  to  be 
distinct  from  that  of  otner  chemicals, 
including  organochlorines, 
organophosphates,  carbamates, 
pyrethroids,  benzoylureas,  and  other 
diacylhydrazines.  Thus,  there  is  no 
evidence  to  date  to  suggest  that 
cumulative  effects  of  tebufenozide  and 
other  chemicals  should  be  considered. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  taking  into  account 
the  completeness  and  reliability  of  the 
toxicity  data,  the  dietary  exposure  to 
tebufenozide  from  the  current  and 
future  tolerances  will  utilize  20.1%  of 
the  RfD  for  the  U.S.  population  and 
52.0%  for  non-nursing  infants  under  1- 
year  old.  Using  anticipate  residue  levels 
for  these  craps  utilizes  3.38%  of  the  RflD 
for  the  U.S.  population  and  12.0%  for 
non-nursing  infants.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Rohm  and  Haas 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
agg^ate  eniosure  to  tebufenozide 
residues  to  uie  U.S.  population  and  non- 
nursing  infants. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozidt,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
2-generation  reproduction  studies  in  the 
rat  are  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  pesticide 
exposure  during  prenatal  development 
to  one  or  both  parents.  Reproduction 
studies  provide  information  relating  to 
effects  from  exposure  to  the  pesticide  on 
the  reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
Developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  The  NOEL  for 
developmental  effects  in  both  rats  and 
rabbits  was  1,000  mg/kg/day,  which  is 
the  limit  dose  for  testing  in 
developmental  studies. 

In  the  2-generation  reproductive 
toxicity  study  in  the  rat,  the 
reproductive/developmental  toxicity 
NOEL  of  12.1  mg/kg/day  was  14-fold 
higher  than  the  parental  (systemic) 
toxicity  NOEL  (0.85  mg/kg/day).  The 
reproductive  (pup)  LOEL  of  171.1  mg/ 
k^day  was  based  on  a  slight  increase  in 


both  generations  in  the  number  of 
pregnant  females  that  either  did  not 
deliver  or  had  difficulty  and  had  to  be 
sacrificed.  In  addition,  the  length  of 
gestation  increased  and  implantation 
sites  decreased  significantly  in  Fl  dams. 
These  effects  were  not  replicated  at  the 
same  dose  in  a  second  2-generation  rat 
reproductioif  study.  In  this  second 
study,  reproductive  effects  were  not 
observed  at  2,000  ppm  (the  NOEL  equal 
to  149-195  mg/kg/day)  and  the  NOEL  for 
systemic  toxicity  was  determined  to  be 
25  ppm  (1.9-2.3  mg/kg/day). 

Because  these  reproductive  effects 
occurred  in  the  presence  of  parental 
(systemic)  toxicity  and  were  not 
replicated  at  the  same  doses  in  a  second 
study,  these  data  do  not  indicate  an 
increased  pre-natal  or  post-natal 
sensitivity  to  children  and  infants  (that 
infants  and  children  might  be  more 
sensitive  than  adults)  to  tebufenozide 
exposure.  FFDCA  section  408  provides 
that  EPA  shall  apply  an  additional 
safety  factor  for  infants  and  children  in 
the  case  of  threshold  effects  to  account 
for  pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  is  appropriate.  Based  on  current 
toxicological  data  discussed  above,  an 
additional  imcertainty  factor  is  not 
warranted  and  the  RfD  at  0.018  mg/kg/ 
day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children. 
Rohm  and  Haas  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  from 
aggregate  exposure  to  residues  of 
tebufenozide. 

F.  International  Tolerances 

There  are  no  approved  CODEX 
maximum  residue  levels  (MRLs) 
established  for  residues  of  tebufenozide. 
At  the  1996  Joint  Meeting  for  Pesticide 
Residues,  the  FAO  expert  panel 
considered  residue  data  for  grapes  and 
proposed  an  MRL  (Step  3)  of  0.5  mg/kg. 

3.  Valent  U.S.A.  Corponition 

PP6F4737         I 

EPA  has  received  a  pesticide  petition 
(PP  6F4737)  from  Valent  U.S.A. 
Corporation,  1333  N.  CaUfomia  Blvd., 
Walnut  Creek,  CA  94596  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
pyriproxyfen.  2-[  l-methyl-2-(4- 
phenoxyphenoxy)  ethoxy)  ethoxy] 
pyridine  in  or  on  the  raw  agricultural 
commodity  cottonseed  at  0.05  ppm  and 
cotton  gin  byproducts  at  2.0  ppm.  EPA 
has  determined  that  the  petition 
contains  data  or  information  regarding 
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the  elements  set  forth  iivsection 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  Ailly  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of  ■ 
the  petition.  Additional  data  may  be 
needed  befine  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism — Nature  of  the 
residues  in  food,  feed  and  secondary 
residues.  The  residue  of  concern  is  best 
defined  as  the  parent.  pyriproxyfiBO. 

The  nature  of  the  residues  in  cotton, 
apples,  and  animals  is  adeqiiately 
understood.  Metabolism  of  >^- 
pyriproxyiiBn  labelled  in  the 
phoioxjrphenyl  ring  end  in  the  pyridyl 
ring  was  studied  in  cotton,  apples, 
lactating  goats,  and  laying  bens  (and 
rats).  The  nature  of  the  residue  is 
defined  by  the  metabolism  studies 
primarily  as  pyripruxyfen.  Hie  major 
metabolic  pathways  in  plants  is 
hydroxylation  and  cleavage  of  the  ether 
linkage,  followed  by  fuithv  metabolism 
into  more  polar  products  by  oxidation 
or  conjugation  reactions,  however,  the 
bulk  of  the  radiochemical  residue  was 
I>arent.  Cranparing  metabolites  firom 
cotton,  apple,  goat  and  hen  (and  rat) 
shows  that  there  are  no  significant 
metabolites  in  plants  which  are  not  also 
present  in  the  excreta  or  tissues  of 
animals. 

Ruminant  and  poultry  metabolism 
studies  demonstrated  that  transfer  of 
administered  i^  residues  to  tissues  was 
low.  Total  **C  residues  in  goat  milk, 
muscle  and  tissues  accounted  for  less 
than  2%  of  the  administered  dose,  and 
were  less  than  1  ppm  in  all  cases.  In 
poultry,  total  ^*C  residues  in  eggs, 
muscle  and  tissues  accoimted  for  about 
2.7%  of  the  administered  dose,  and 
were  less  than  1  ppm  in  all  cases  except 
for  gizzard.  > 

2.  Analytical  method—  Pynpmxyfen 
and  mettdxtlites.  Practical  analytical 
methods  for  detecting  and  measuiing 
levels  of  pyriprox)dbn  (and  relevant 
metabolites)  have  been  developed  and 
validated  in  cotton  raw  agricultural 
commodities,  respective  processing 
fractions,  animal  tissues,  and 
environmental  samples.  The  methods 
have  been  indq)endently  validated  in 
cottonseed,  apples,  soil,  and  oranges 
and  the  extraction  methodology  hAs 
been  validated  iising  aged 
radiochemical  residue  samples  from 
metabolism  studies.  EPA  has 
successfully  validated  the  analytical 
method  for  analysis  of  cottonseed  raw 
agricultural  commodity  (personal 
OHnmunication).  The  limit  of  detection 
of  pyriproxyfiBn  in  the  methods  is  0.01 
ppm  which  will  allow  monitoring  of 


food  with  residues  at  or  above  the  levels 
proposed  for  the  tolerances. 

3.  Magnitude  of  residues —  i.  Cotton. 
Data  from  fifteen  field  trials  in  cotton 
conducted  in  1994  and  1995,  showed 
that  mean  pyriproxyfen  residues  from 
duplicate  samples  were  <0.01  -  0.04 
ppm  in  cottonseed,  and  0.35  •  2.3  ppm 
in  gin  trash,  following  two  or  three 
treatments  totaling  80  grams  active 
^ingredient  per  acre  at  14  day  intervals 
with  a  28  day  {we-harvest  interval  The 
seasonal  use  rate  tested  in  the  residue 
trials  was  approximately  2.6  times  the 
maximum  seascmal  use  rate  presently 
proposed  for  cotton  in  the  pending 
KNACK*  Insect  &owth  R^ulator  label. 
No  concMitration  of  residues  was 
observed  from  processing  cottonseed 
treated  with  an  12.8  x  application  rate 
into  hulls,  meal,  crude  oil  (v  refined  oil. 

ii.  Secondary  residues.  Since  low 
residues  were  detected  in  cotton  derived 
animal  feed  items  and  since  animal 
metabolism  studies  do  not  show 
potential  for  significant  residue  transfier. 
detectrt>le  secondary  residues  in  animal 
tissues,  milk,  and  eggs  are  not  expected. 
Th««fore.  tolerances  are  not  needed  for 
these  commodities. 

iii.  Rotational  crops.  The  results  of  a 
confined  rotational  crops  accumulation 
study  indicate  that  no  rotational  crop 
planting  restrictions  or  rotati(mal  crop 
tolerances  are  required. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  toxicity  of 
technical  grade  pyriproxyfiBn  is  low  by 
all  routes.  The  compound  is  classified 
as  Category  in  for  acute  dermal  and 
inhalation  toxicity,  and  Category  IV  for 
acute  oral  toxicity,  and  skin/eye 
irritation.  Pyiiproxjrfan  is  net  a  skin 
sensitizing  agent 

2.  Genotoxicity.  Pyriproxyfen  does  not 
present  a  genetic  hazard.  Pj^proxyfen 
was  negative  in  the  following  tests  for 
mutagenicity:  Ames  assay  with  and 
without  S9,  in  vitro  unscheduled  DNA 
synthesis  in  HeLa  S3  cells,  in  vitro  gene 
mutation  in  V79  Chinese  hamster  cells, 
and  in  vitro  chromosomal  aberration 
with  and  without  SO  in  Chinese  hamster 
ovary  cells. 

3.  Reproductive  and  developmental 
toxicity.  PyriproxyfiBn  is  not  a 
developmental  or  reproductive  toxicant. 
Developmental  toxicity  studies  have 
been  performed  in  rats  and  nd>bite.  and 
multigenerational  effects  on 
rejHtxluction  were  tested  in  rats.  These 
studies  have  been  reviewed  and  foimd 
to  be  acceptable  to  Uie  Agency. 

In  the  developmental  toxiaty  study 
conducted  with  rats,  technical 
pyriproxyfen  was  administered  by 
gavage  at  levels  of  0, 100.  300.  and  1.000 
mg/kg  bw/day  during  gestation  days  7- 


17.  Maternal  toxicity  (mortality, 
decreased  body  weight  gain  and  food 
consumption,  and  clinical  signs  of 
toxicity)  was  observed  at  deees  of  300 
mg/kg  body  weight/day  (bw/day)  and 
greater.  The  maternal  NOEL  was  100 
mg/kg  bw/day.  A  transient  increase  in 
skeletal  variations  was  observed  in  rat 
fatuses  from  females  exposed  to  300  mg/ 
kg  bw/day  and  greatw.  These  efEects 
were  not  present  in  animals  examined  at 
the  end  of  the  postnatal  period, 
therefore,  the  HOEL  for  prenatal 
developmental  toxicity  was  100  mg/kg 
bw/day.  An  increased  incidence  of 
visceral  and  skeletal  variations  was 
observed  postnetally  at  1,000  mg/kg  bw/ 
day.  The  NOEL  for  postnatal 
developmental  toxicity  was  300  mg/kg 
bw/day. 

In  the  developmental  toxicity  study 
conducted  with  rabbits,  technical 
pyriproxyfen  was  administered  by 
gavage  at  levels  of  0. 100, 300,  and  1.000 
mg/kg  bw/day  diuing  gestation  days  6- 

18.  Maternal  toxicity  (dinical  signs  of 
toxicity  including  one  death,  decreased 
body  weight  gain  and  food 
consumptioe.  and  abortions  w 
premature  deliveries)  was  observed  at 
oral  doses  of  300  mg/kg  bw/day  (»  ' 
higher.  The  maternal  tiOEL  was  100 
wifkg  bw/day.  No  developmental 
emcts  were  observed  in  the  rabbit 
fetuses.  The  tiOEL  for  develoiHnental 
toxicity  in  rabbits,  was  1.000  mg/kg  bw/ 
dav. 

m  the  rat  reproduction  study, 
pyriproxyfen  was  administered  in  the 
diet  at  levels  of  0. 200. 1.000.  and  5,000 
ppm  through  two  generations  of  rats. 
Adult  systemic  toxicity  (reduced  body 
weights,  liver  and  kidney' 
histopathology,  and  increased  liver 
weight)  was  produced  at  the  5,000  ppm 
dose  (453  mg/kg  bw/day  in  males,  498 
mg/kg  bw/day  in  females  during  the 
pre-mating  period).  The  systemic  NOEL 
was  1,000  ppm  (87  mg/kg  bw/day  in 
males,  96  mg/kg  bw/day  in  females).  No 
effects  on  reproduction  were  produced 
at  5,000  mm,  the  HDT. 

4.  Subchronic  toxicity.  Subchronic 
oral  toxicity  studies  conducted  with 
psrriproxyfen  technical  in  the  rat.  mouse 
and  dog  indicate  a  low  level  of  toxicity. 
Effects  observed  at  high  dose  levels 
consisted  primarily  of  decrMsed  body 
weight  gain;  increased  liver  weigfatr. 
histopathological  changes  in  the  liver 
and  kidney:  decreased  red  blood  cell 
counts,  hemoglobin  and  tonatocrit; 
altered  blood  chemistry  parameters; 
and,  at  5,000  and  10,000  ppm  in  noice, 
a  decrease  in  survival  rates.  The  NOELs 
from  these  studies  were  400  ppm  (23.5  • 
mg/kg  bw/day  for  males,  27.7  mg/I^ 
bw/day  ku  females)  in  rats,  1,000  ppm 
(149.4  mg/kg  bw/day  for  males,  196.5 
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mg/kg  bw/day  for  females)  in  mice,  and 
100  mg/kg  bw/day  in  dogs. 

In  a  Tour  week  mhalabon  study  of 
pyriproxyfMi  technical  in  rats, 
decFMsed  body  weight  and  increased 
water  consumption  were  observed  at 
1,000  mg/m'.  The  NOEL  in  this  study 
was  482  mg/m3. 

A  21-day  dermal  toodcity  study  in  rats 
with  pyriproxyfen  technical  did  not 
produce  any  signs  of  dermal  or  systemic 
toxicity  at  1 ,000  mg/kg  bw/day,  the 
highestxioee  tested.  In  a  21-day  dermal 
study  conducted  with  KNACK*  Insect 
Growth  Regulator  the  test  material 
produced  a  NOEL  of  1,000  mg/kg  bw/ 
day  (HDD  fat  systemic  effects,  and  a 
NOEL  for  skin  irritation  of  100  mg/kg 

bw/day. 

5.  Chronic  toxicity.  Pyriproxyfen 
technical  has  been  tested  in  chronic 
studies  with  dogs,  rats  and  mice.  EPA 
has  esUblished  a  RfD  for  pyriproxyfen 
of  0.35  mg/kg  bw/day.  based  on  the 
NOEL  in  female  rats  from  the  two  year 
chranic/oncogenicity  study.  Effiscts 
dted  by  EPA  in  the  Refsrence  Dose 
Tracking  Report  include  negative  trend 
in  mean  red  blood  cell  volume, 
increased  hepatocyte  cytoplasm  and 
cytoplasm:nucleus  ratios,  and  decreased 
sinusoidal  spaces. 

Pyriproxymi  is  not  a  carcinogen. 
Studies  with  pyriproxyfen  have  shown 
that  repeated  Ugh  dose  exposiires 
produ^  (Ganges  in  the  liver,  kidney 
and  red  blood  cells,  but  did  not  produce 
cancer  in  test  animals.  No  oncogenic 
response  was  observed  in  a  rat  twt>-year 
chronic  feeding/oncogenidty  study  or 
in  a  seventy-eight  week  study  on  mice 
.  The  oncogenicity  classification  of 
pyriproxyfen  is  "E"  (no  evidence  of 
carcinogenicity  for  humans). 
Pyriproxyfen  technical  was 
administered  to  dogs  in  capsules  at 
doses  of  0,  30, 100,  300  and  1,000  mg/ 
kg  bw/day  for  one  year.  Dogs  exposed  to 
dose  levels  of  300  mg/kg  bw/day  or 
higher  showed  overt  clinical  signs  of 
toxicity,  elevated  levels  of  blood 
enzymes  and  liver  damage.  The  NOEL 
in  this  study  was  100  mg/kg  bw/day. 

Pyriproxyfen  technical  was 
administered  to  mice  at  doses  of  0, 120, 
600  and  3,000  ppm  in  diet  for  78  weeks. 
The  NOEL  for  systemic  effects  in  this 
study  was  600  ppm  (84  mg/kg  bw/day 
in  males,  109.5  mg/kg  bw/day  in 
females),  and  a  LOEL  of  3,000  ppm  (420 
mg/kg  bw/day  in  males,  547  mg/kg  bw/ 
day  in  females)  was  established  based 
on  an  increase  in  kidney  lesions. 

In  a  two-year  study  in  rats, 
pyriproxyfen  technical  was 
atlministered  in  the  diet  at  levels  of  0, 
120, 600,  and  3,000  ppm.  The  NOEL  for 
systemic  effects  in  this  study  was  600 
ppm  (27.31  mg/kg  bw/day  in  males. 


35.1  mg/kg  bw/day  in  females).  A  LOEL 
of  3,000  ppm  (138  mg/kg  bw/day  in 
males,  182.7  mg/kg  bw/day  in  females) 
was  established  based  on  a  depression 
in  body  weight  gain  in  females. 
6.  Animal  metabolism.  The  , 
mammalian  metabolism  of  pyriproxyfen 
is  understood.  The  absorption,  tissue 
distribution,  metabolism  and  excretion 
of  i*C-labeled  pyriproxyfen  were 
studied  in  rats  after  single  oral  xioses  of 
2  or  1,000  mg/kg  bw  (phenoxyphenyl 
and  pyridyl  label),  and  after  a  single  oral 
dose  of  2  mg/kg  bw  (phenoxyphenyl 
label  only)  following  14  daily  oral  doses 
at  2  mg/kg  bw  of  unlabelled  material,' 
For  all  dose  groups,  most  (88-96%)  of 
the  administered  radiolabel  was 
excreted  in  the  urine  and  feces  within 
2  days  after  radiolabeled  test  material 
dosing,  and  92-98%  of  the  administered 
dose  was  excreted  within  7  days.  Seven 
days  after  dosing,  tissue  residues  were 
generally  low,  accounting  for  no  more 
than  0.3%  of  the  dosed  '^  Radiocaibon 
concentrations  in  fet  were  the  hl^er 
than  in  other  tissues  analyzed.  Recovery 
in  tissues  over  time  indicates  that  the 
potential  for  bioaccimiulation  is 
minimal.  There  were  no  significant  sex 
or  dose-related  differences  in  excretion 
or  metabolism. 

7.  Metdbolite  toxicology.  Metabolism 
studies  of  pyriproxyfen  in  rats,  goats 
and  hens,  as  well  as  the  fish 
bioaccumulation  study  demonstrate  that 
the  parent  is  very  rapidly  metabolized 
and  eliminated.  In  the  rat,  most  (88- 
96%)  of  the  administered  radiolabel  was 
excreted  in  the  urine  and  feces  within 
2  days  of  dosing,  and  92-98%  of  the 
administered  dose  was  excreted  within 
7  days.  Seven  days  after  dosing,  tissue 
residues  were  low,  accounting  for  no 
more  than  0.3%  of  the  dosed  '<:. 
Because  parent  and  metabolites  are  not 
retained  in  the  body,  the  potential  for 
acute  toxicity  bora,  in  situ  formed 
metabolites  is  low.  The  potential  for 
chronic  toxicity  is  adequately  tested  by 
chronic  exposure  to  the  parent  at  the 
MTD  and  consequent  chronic  exposure 
to  the  internally  formed  metabolites. 

Seven  metabolites  of  pyriproxyfen.  4- 
OH-pyriproxyfen.  5'-OH-pyriproxyfen, 
desphenyl-pyriproxyfen,  POP  A,  PYPAC, 
2-OH-pyridine  and  2, 5-diOH- pyridine, 
have  been  tested  for  mutagenicity 
(Ames)  and  acute  oral  toxicity,  to  mice. 
All  seven  metabolites  were  tested  in  the 
Ames  assay  with  and  without  S9  at 
doses  up  to  5,000  micro-grams  per  plate 
or  up  to  the  growth  inhibitory  dose.  The 
metabolites  did  not  induce  any 
significant  increases  in  revertant 
colonies  in  any  of  the  test  strains. 
Positive  control  chemicals  showed 
marked  increases  in  revertant  colonies. 
The  acute  toxicity  to  mice  of  4'-OH- 


pyriproxyfen,  5'-OH-pyriproxyfen. 
desphenyl-pyriproxyfen,  POP  A,  and 
PYPAC  did  not  appear  to  markedly 
differ  from  pjviproxyfen,  with  all 
metabolites  having  acute  oral  LDso 
values  greater  than  2,000  mg/kg  bw.  The 
two  pyridines,  2-OH-pyridine  and  2,5- 
diOH-pyridine.  gave  acute  oral  LDso 
values  of  124  (male)  and  166  (female) 
mg/^  bw,  and  1,105  (male)  and  1,000 
(female)  mg/kg  bw,  respectively. 

8.  Endocrine  disruption.  Pynprox)rfen 
is  specifically  designed  to  be  an  insect 
growth  regulator  and  is  known  to 
produce  juvenoid  effects  on  arthropod 
development  However,  this 
mechanism-of-action  in  target  insects 
and  other  arthropods  has  no  relevance 
to  mammalian  endocrine  systems. 
While  specific  tests,  uniquely  designed 
to  evaluate  the  potential  effacts  of 
pyriproxyfen  on  mammalian  endocrine 
systems~have  not  been  conducted,  the 
toxicology  of  pyriproxyfen  has  been 
extensively  evaluated  in  acute,  sub- 
chronic,  chronic,  developmental,  and 
reproductive  toxicology  studies 
including  detailed  histopathology  of 
numeroiis  tissues.  The  results  of  these 
studies  show  no  evidence  of  any 
endocrine-mediated  effects  and  no 
pathology  of  the  endocrine  oigans. 
Consequently,  it  is  concluded  that 
Sumilarv  does  not  possess  estrogenic  or 
endocrine  disrupting  properties 
applicable  to  mammals. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  EPA  has 
established  a  RfiD  for  pyriproxyfen  of 
0.35  mg/kg  bw/day,  based  cm  the  rat  2 
year  chronic/oncogenidty  study  and  a 
safety  factor  of  100.  The  chronic  dietary 
risk  can  be  evaluated  using  this 
endpoint.  The  Agency  has  not  identified 
acute  or  short  term  toxicity  endpoints  of 
concern  for  pyriproxyfen.  Valent  has 
identified  the  90-day  rat  oral  toxidty 
with  a  NOEL  of  23.5  mg/kg  bw/day  as 
the  short  term  study  with  the  lowest 
exposine  endpoint.  This  figiue  will  be 
used  for  all  acute  and  short  term  risk 
analyses. 

2.  Food.  Chronic  and  acute  dietary 
exposure  analyses  have  been  performed 
for  pyriproj^fen  using  (proposed) 
tolerance  level  and  anticipated  residues 
and  100%  of  the  crop  treated.  Included 
in  the  analyses  are  cottonseed,  cotton 
gin  trash  and  secondary  residues  in 
meat,  milk,  and  eggs.  These  exposure/ 
risk  analyses  have  been  submitted  to  the 
Agency  along  with  a  detailed 
description  of  the  methodology  and 
assumptions  used. 

i.  Chronic.  Long  term  dietary 
exposure  was  calculated  for  the  U.S. 
populaticHi  and  26  population 
subgroups.  The  results  from  several 
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representative  subgroups  are  listed 
below.  The  highest  exposed  sub- 
population.  Children  (1-6  Years)  with 


tolerance  level  exposure,  showed  an 
occupancy  of  the  RfD  of  0.03%.  In  all 


other  cases,  chrcmic  dietary  exposure 
was  below  0.03  %  of  the  RfD. 


Potential  Chronic  Dietary  Exposure  to  Pyriproxyfen  Residues 


Population  Subgroup 


U.S4X)pula(ion  -  48  States  -  All  seasons 

U.S.  population  •  Autumn  season 

MktwBst  Region 

Al  infants 

NofHwrsing  infants  (<1  year  old) 

Children  (1  -  6  years)* „.... 

Females  (iSWlpregnant/not  nursinjg 


Exposure  {mg/ttg  tMv/day) 


Tolerances 


0.000026 
0.000027 
0.000030 
0.000049 
0.000065 
0.000095 
0.00002S 


Anticipated 


0.000016 
0.000017 
0.000018 
0.000030 
0.000040 
0.000068 
0.000015 


ii.  Acute.  A  tier  2  acute  dietary 
exposure  analysis  assuming  100%  of 
crop  treated  was  performed  for  the  U.S. 
population  and  six  subgroups  ~  All 
Infents,  Non-Nursing  Infemts  (<1  Year), 
Children  1-6,  Children  7-12,  Females 
13-50,  and  males  20-t-.  The  calciilated 
exposures  are  all  very  low,  ranging  from 
0.000002  to  0.000018  mg/kg  bw/day,  for 
the  higher  exposed  prop<Mrtions,  95  "> 
and  99.9  *>■  percentiles,  of  the  subgroups. 
It  should  be  noted  that  the  population 
sizes  are  small  at  the  lower  probability 
exposures  (e.g.  99  f>  and  99.9  <*< 
percentiles)  oftentimes  leading  to 
unrealistically  high  calculated 
exposures.  In  all  cases,  MOEs  to 
pyriproxyfen  residues  exceed  one- 
ndllion. 

3.  Drinking  water.  Since  pyriproxyfen 
is  to  be  applied  outdoors  to  growing 
cotton  crops,  the  potential  exists  for  the 
parent  or  its  metaoolites  to  readi  groimd 
or  surface  water  that  may  be  used  for 
drinking  water. 

i.  Ground  water.  Pyriproxyfen  is 
extremely  insoluble  in  water  (0.367  mg/ 
L  at  25'C),  with  high  octanol/water 
partitioning  coefficient  (Log  P  o/w  = 
5.37  at  25*'C),  and  relatively  short  soil 
half-life  (aerobic  soil  metabolism  T  ^^  = 
6  to  9  days).  Given  the  low  use  rates,  the 
immobility  of  the  parent  and  the 
instability  of  the  soil  metabolites  in  soil, 
it  is  very  unlikely  that  pyriproxyfen  or 
its  metabolites  could  leach  to  and 
contaminate  potable  groundwater. 

ii.  Surface  water.  In  connection  with 
the  potential  for  dietary  exposure  from 
surface  potable  water,  a  simulation  of 
expected  environmental  concentration 
(EEC)  values  in  aquatic  systems  has 
been  performed  using  the  Pesticide  Root 
Zone  Model  (PRZM-2.3)  and  the 
Exposure  Analysis  Modeling  System, 
version  2.95  (EXAMSII).  The  simulation 
was  designed  to  approximate  as  closely 
as  possible  the  conditions  associated 
with  two  aerial  applications  totaling 
0.084  lb.  a.i.  per  acre  to  cotton  with  a 
28-day  interval.  This  use  pattern 


exceeds  the  presently  proposed  use 
pattern  by  approximately  1.2  x.  The 
results  of  the  modeling  estimate  that  the 
maximum  upper  tenth  percentile 
concentrations  modeled  in  water 
adjacent  to  treated  fields  are 
instantaneous,  0.23  ppb;  96-hour,  0.14 
ppb;  and  21  day,  0.08  ppb. 

To  obtain  a  very  conservative  estimate 
of  a  possible  dietary  exposure  from 
drinldng  water,  it  could  be  assiuned  that 
all  water  consumed  contains 
pyriproxyfen  at  the  maximum  upper 
tenth  percentile  concentrations  modeled 
in  aquatic  systems  (static,  stagnant  farm 
ponds)  adjacent  to  treated  cotton  fields. 
Standard,  conservative  exposure 
assumptions  of  body  wei^t  and  water 
consumption  (adult  70 1^,  2  kg  water 
per  day;  child  10  kg,  1  kg  water)  will  be 
used. 

iii  Chronic.  The  21  day  concentration, 
0.08  ppb  (0.00008  mg/kg),  is  used  to 
represent  chronic  exposure.  The  highest 
possible  exposure  would  be  2.3  x  10-^ 
and  8  X  10-*  mg/kg  bw/day  for  an  adult 
and  child,  respectively.  This  very  small, 
but  probably  exaggerated,  exposure 
would  occupy  0.00065  (adult)  and 
0.0023  (child)  percent  of  the  chronic 
RfD  of  0.35  mg/kg  bw/dav- 

iv.  Acute.  Ine  modeled  instantaneous 
concentration  of  0.23  ppb  (0.00023  mg/ 
kg),  can  be  used  to  represent  potential 
acute  exposure  to  pyriproxyfen  in 
surface  source  drinking  water.  A 
corresponding  calculation  shows  that 
the  maximimi  acute  exposiire  would  be 
6.6  x  10-6  and  2.3  x  10-'  mg/kg  bw/day 
for  the  adult  and  child,  respectively. 
When  compared  to  the  short  term 
endpoint  of  23.5  mg/kg  bw/day,  MOEs 
for  both  adults  and  children  exceed  one 
million. 

4.  Non-dietary  exposure.  Pyriproxyfen 
is  the  active  ingredient  in  numerous 
registered  products  for  household  use  ~ 
primarily  for  indoor,  non-food 
applications  by  consmners.  The 
consumer  uses  of  pyriproxyfen  typically 
do  not  involve  chronic  exposure. 


Instead,  consumers  are  exposed 
intermittently  to  a  particular  product 
(e.g.,  pet  care  pump  spray)  containing 
pyriproxyfen.  Since  pyriproxyfen  has  a 
relatively  short  elimination  half-life, 
cumulative  toxicological  effects 
resulting  from  bioaccumulaticm  are  not 
plausible  following  short-term, 
intermittent  exposures.  Further, 
pyri{m)xyfen  is  short-lived  in  the 
enviroimient  and  this  indoor  domestic 
use  of  pyriproxyfen  provides  only 
relatively  short-term  reservoira. 

This  non-dietary  exposure  assessment 
for  pyriproxyfen  conservatively  focuses 
on  upper-bound  estimates  of  potential 
applicator  (adult)  and  post-application 
(adult  and  child  -  less  than  one  year  old) 
exposiues  on  the  day  of  application. 
Subsequent  days  present  no  applicator 
exposure,  and  a  decreasing  contribution 
to  short-term  total  exposure.  The 
assessment  estimates  exposures  for 
selected  consumer  uses  that  are 
representative,  plausible,  and 
reasonable  worst  case  exposure 
scenarios.  The  scenarios  selected 
include: 

(i)  Potential  exposures  associated  with 
adult  application  (dermal  and 
inhalation  exposures)  and  post- 
application  (adult  and  child  inhalation 
exposures)  of  pyriproxyfen-containing 
pet  care  products;  and 

(ii)  Potential  adult  applicator 
exposures  (dermal  and  inhalation),  and 
post-application  adult  (inhalation)  and 
child  (inhalation,  dermal,  incidental 
oral  ingestion  associated  with  hand-to- 
mouth  behavior)  exposures  associated 
with  consimier  use  of  an  aerosol  carpet 
spray  product. 

The  risk  analyses  use  a  combination 
of  representative  models.  Information 
from  the  pesticide  handlers  exposure 
data  base  (PHED)  was  used  to  estimate 
exposures  to  applicators  (adult). 
Surrogate  data  from  a  study  of  exposiue 
to  indoor  broadcast  applications  were 
used  to  calculate  a  series  of  absorbed 
dose  estimates  for  adult  applicators,  and 
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post-application  exposures  to  adults  and 
children  by  dermal,  inhalation,  and 
(hand-to-mouth)  oral  routes.  The 


methodology,  assumptions,  and 
estimates  are  presented  in  detail  in  the 


full  FQPA  exposure  analysis,  the  table 
below  presents  the  results. 


Summary  of  Estimated  Human  Application  and  Post-Application  Exposures  Associated  With  Use  of  Pet 
Spray  and  Carpet  Spray  Products  Containing  Pyriproxyfen  as  the  Active  Ingredient 


Product 


Pet  Spray 


Carpet  Spray 


Population 


Adults 


Children 
Adults  ... 


Crawling  Infant 


Timing  of  Expo- 
sure 


Application  

Post-Application 

TOTAL  

Post-Application 

Application  

Post-Application 

TOTAL  

Post-Application 


Dally  Dose  (mg/kg  t>w/day) 


Inhalation^ 


4.3  X  10^ 
1.8  X  10-» 

2.2  X  10-5 
3.7  X  ia» 

1.3  X  10* 

5.4  X  10* 
6.7  X  10* 

1.5  X  10-* 


OermaP 


5.1 


5.1 


0.085 
NA 

0.085 
NA 

X  10-» 
NA 

X  10-» 


1.3x10-' 


OraP 


2.1 


»NA 
NA 
NA 
NA 

NA 

NA 
x  10-* 


Total 


0.085 
1.8  X  10^ 

0.085 
3.7  X  10-* 

5.1  X  ^(y* 
5.4  X  10* 

5.2  X  10-* 
1.5x10-» 


1  100  %  adsorption. 

2  Conservatively  assumes  a  dermal  at>sorption  factor  of  50%. 

3  Exposure  pathway  not  applicable. 


It  is  important  to  emphasize  that  the 
exposures  summarized  in  the  table  are 
based  on  conservative  assimiptions  and 
surrogate  data.  Further,  the  exposures 
are  calculated  for  the  day  of  application. 
Subsequent  daily  exposures  would  be 
less  as  pyriproxyfen  is  adsorbed  into 
substrate,  or  dissipates  and  becomes 
unavailable  by  other  mechanisms. 
Application  exposures  on  non- 
application  days  would  be  zero. 

Further,  the  Agency  has  not  identified 
acute  or  short  term  toxicity  endpoints  of 
concern  for  oral  inhalation  or  dermal 
exposure.  Endpoints  that  could  be 
considered  for  short  term  and 
intermediate  exposures  include 
developmental  toxicity  NOEL  values  of 
100  mg/kg  bw/day  (rat  and  rabbit),  rat 
21-day  dermal  systemic  NOEL  values  of 
1,000  mg/kg  bw/day  (technical  grade 
and  end-use  product),  a  four  week  rat 
inhalation  toxicity  NOEL  of  482  mg/m'. 
and,  the  endpoint  chosen  by  Valent  to 
be  used  in  these  analyses,  the  90-day  rat 
oral  toxicity  NOEL  of  23.5  mg/kg  bw/ 
day.  There  are  no  dermal  absorption 
data  for  pyriproxyfen. 

The  largest  1  day  exposure  is 
calculated  for  the  applicator  of  the  pet 
spray  (0.085  mg/kg  bw/day).  This  value 
is  57  times  larger  than  the  next  highest 
calculated  exposure  which  is  the  total 
exposure  to  a  crawling  infant  on  the  day 
of  application  of  the  carpet  spray  (1.5  x 
10-'  mg/kg  bw/day).  Furthermore,  the 
return  frequency  is  much  diffierent. 
Label  instructions  allow  treatment  of  the 
pet  every  14-days  during  the  flea  season, 
while  the  carpet  can  be  treated  only 
each  120  days.  The  1  day  exposure  is 
compared  to  the  smallest  short  term 
endpoint  choosen  by  Valent,  the  OO-day 
rat  oral  toxicity  NOEL  of  23.5  mg/kg  bw/ 
day,  and  a  MOE  can  be  calculated.  This 


compares  an  acute,  one  day,  dermal 
exposure  to  a  sub-chronic  90-day 
dietary  endpoint. 

MOE  =  Toxicity  Endpoint  (mg/kg  bw/ 
day)  +  Daily  Short  Term  Exposure  (mg/ 
kg  bw/day) 

MOEpei  Spny  ApplicMor.  One  d«y  =  276 

Probably  more  realistic,  a  short  term 
daily  exposure  to  the  adult  applicator 
can  be  calculated  and  compared  to  the 
same  endpoint. 

Daily  Exposure  (mg/kg  bw/day)  = 
Applicator  Exposure  (mg/kg  bw/day)  + 
Frequency  (days) 

MOEpet  Spray  Applicaor  =  3,900 

Based  oa  the  available  toxicity  data 
and  the  conservative  exposure 
assumptions,  and  because  infants  and 
children  are  not  applicators  in  the 
household,  the  smallest  acute  and  short 
term  MOE  value  for  children  is  based  on 
post-application  exposures.  The  day  of 
application  exposure  to  a  crawling 
infant  is  the  simi  of  inhalation,  dermal 
adsorption,  and  oral  (hand  to  mouth) 
exposures.  Subsequent  daily  exposures 
are  not  quantified,  but  because  of 
dissipation  of  the  active  ingredient  in 
the  home  environment  subsequent 
exposure  must  be  less  than  exposure  on 
the  day  of  application. 

MOEcmrpM  Sprav.  Crawling  Infant  =  15,700 

There  is  usually  no  cause  for  concern 
if  MOEs  exceed  100.  All  other  MOEs 
that  can  be  calculated  from  the  non-. 
occupational,  non-dietary  exposures 
summarized  in  the  table  above  are 
considerably  larger  than  that  for  the  pet 
spray  applicator  and  (post  carpet  spray 
application)  crawling  infant. 

5.  Summary  of  acute  and  chronic 
aggregate  non-occupational  exposures. 
Aggregate  exposure  is  defined  as  the 
sum  all  non-occupational  exposiues  to 
the  general  U.S.  population  and  relevant 
sub-populations  to  the  single  active 
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ingredient,  pyriproxyfen.  These 
exposures  can  be  classified  as  acute, 
short  term,  and  chronic. 

i.  Acute  and  short  term  non- 
occupational exposures.  Potential  acute 
and  short  term  non-occupational 
exposures  to  pyriproxyfen  are 
associated  with  food,  water,  and 
household  uses  ~  applicator  and  post- 
application  exposures.  For  preliminary 
risk  analysis,  these  exposures, 
oftentimes  calculated  using  conservative 
assumptions  and  surrogate  data,  are 
compared  to  appropriate  acute  and  short 
term  toxicity  endpoints  to  yield  MOE. 
Valent  has  identified  the  90-day  rat  oral 
toxicity  with  a  NOEL  of  23.5  mg/1^  bw/ 
day  as  the  short  term  study  with  the 
lowest  exposure  endpoint.  In  general,  if 
exposure  estimates  are  conservative  and 
the  resulting  MOE  values  are  greater 
than  100,  the  Agency  has  no  cause  for 
concern.  , 

It  is  possible  to  sum  calculated  acute 
exposures  frt>m  various  sources  as 
shown  in  the  table  below.  However, 
summation  is  exceedingly  conservative 
because  the  approach  assumes  that  two 
or  more  low  probability  events  occurr 
symultaneously.  For  example,  it  is 
highly  unlikdy  that  an  individual 
consuming  the  99.9*  percentile  dietary 
exposure  (one-in-a-thousand),  also  treats 
a  large  dog  for  fleas,  and  consumes  all 
drinking  water  from  a  pond  siirroimded 
by  treated  cotton  fields  in  a  single  day. 
Even  so,  the  short  term  non- 
occupational exposiues  shovsm  below 
that  sum  exposures  from  food,  drinking 
water  and  household  uses  of 
pyriproxyfen  gives  MOE  values  all 
much  larger  than  100.  These  calculated 
acute  and  short  term  exposures  are  very 
conservative,  and  are  small  enough  to  be 
of  little  significance. 
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Aggregate  Acute  Exposure  to  Pyriproxyfen  for  Two  Representative  U.S.  Populations 

(SUMMATION  OF  LOW  PfOBABIUTY  MAXIMUM  VALUES) 


Exposure  Medium 


NoTHJietary 

Food 

Drinking  water 

Sum  of  acute  exposures 
Maigin  of  exposure 


Exposure  (mg/kg  t>w/day) 


U.S.  Population 
(all  seasons) 


0.085 

0.000012 

0.0000066 

0.0850186 
276 


Non-Nursing  in- 

fant  (less  than  1 

year) 


0.0015 
0.000012 
0.000023 
0.001535 

15,300 


ii.  Chronic  exposures.  Potential 
chronic  exposures  to  pyriproxyfen  are 
considered  to  be  derived  from  dietary 
exposures  to  primary  and  secondary 
residues  in  food,  and  to  potential 
residues  in  drinking  water.  To  calculate 


the  total  potential  chronic  exposure 
from  food  and  drinking  water,  the 
calculated  exposures  from  both  media 
can  be  summed.  To  assess  risk  these 
totals  can  then  be  compared  to  the 
chronic  RfD  of  0.35  mg/kg  bw/day.  If  the 


occupancy  of  the  RfD  is  less  than  100%, 
the  Agency  usually  has  Uttle  cause  for 
concern.  From  the  table,  it  can  be  seen 
that  the  total  potential  chronic  exp>osure 
to  pyriproxyfen  is  truly  insignificant, 
and  should  not  be  cause  for  concern. 


AGGREGATE  CHRONIC  EXPOSURE  TO  PYRIPROXYFEN  FOR  TwO  REPRESENTATIVE  U.S.  POPULATIONS 


Exposure  Medium 


Food 

Drintdng  water  

Sum  of  chronic  exposures  .. 
Occupancy  of  RfD  (percent) 


Exposure  (mg/kg  twv/day) 


U.S.  Population 
(all  seasons) 


0.000026 

0.0000023 

0.0000283 

0.0081 


l4or>-Nursing  In- 
fant (less  than  1 
year) 


0.000065 

0.000008 

0.000073 

0.021 


Chikjren  (1 
Years) 


0.000095 
0.000008 

0.000103 
0.029 


D.  Cumulative  Effects 

Section  408(b)(2)P)(v)  requires  that 
the  Agency  must  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity". 
"Available  information"  in  this  context 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way. 

There  are  no  other  pestiddal 
compounds  that  appear  to  be  - 
structurally,  closely  related  to 
pyriproxyfen  and  may  have  similar 
effects  on  animals.  In  consideration  of 
potential  cumulative  effects  of 
pyriproxyfen  and  other  substances  that 
may  have  a  common  mechanism  of 
toxicity,  there  are  currently  no  available 


data  or  other  reliable  information 
indicating  that  any  toxic  effects 
produced  by  pyriproxyfen  would  be 
cumulative  with  diose  of  other  chemical 
compounds.  Thus,  only  the  potential 
risks  of  pyriproxyfen  have  been 
considered  in  this  assessment  of 
aggregate  exposure  and  effects. 

Valent  will  submit  information  for 
EPA  to  consider  concerning  potential 
cumulative  effects  of  pyriproxyfen 
consistent  with  the  schedule  established 
by  EPA  at  62  FR  42020  (Aug.  4,  1997) 
(FRL-5  734-6)  and  other  EPA 
publications  pursuant  to  the  Food 
Quality  Protection  Act. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  a 
complete  and  reliable  toxicity  database, 
EPA  has  estabUshed  an  RfD  value  of 
0.35  mg/kg  bw/day  using  the  NOEL 
from  the  chronic  rat  feeding  study  and 
a  100-fold  uncertainty  factor. 

i.  Chronic.  The  aggregate  chronic 
exposure  to  pyriproxyfen  will  utilize 
much  less  than  0.1%  of  the  RfD  for  the 
U.S.  population.  Because  estimated 
exposures  are  far  below  100%  of  the 
RfD,  Valent  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  chronic  aggregate  exposure 
to  pyriproxyfen  residxies. 


ii.  Acute.  Assessment  of  aggregate 
acute  exposure  to  food  and  non-food 
uses  of  p)rriproxyfen  to  the  U.S. 
population  and  numerous  sub- 
populations  has  demonstrated  that 
exposures  are  small.  MOE  values  using 
very  conservative  assumptions  and  a 
conservative  toxicity  endpoint  are  all 
greater  than  100  and  it  can  be  concluded 
that  there  is  reasonable  certainty  of  no 
harm  from  acute  exposures  to 
pyriproxyfen. 

2.  Infants  and  children —  i.  Chmnic. 
Using  the  same  conservative  exposure 
assumptions  as  for  die  general 
population,  the  percent  of  the  RfD 
utiUzed  by  aggregate  chronic  exposxire 
to  residues  of  pyriproxyfen  is  0.021% 
for  Non-Nursing  Infants,  and  0.029%  for 
Children  (1-6  Years),  the  most  highly 
exposed  child  population  subgroup. 
Because  estimated  exposures  to  infants 
and  children  are  far  below  100%  of  the 
RfD,  Valent  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  chronic  a^regate  exposure 
to  pyriproxyfen  residues. 

ii.  Acute.  Assessment  of  aggregate 
acute  exposure  to  food  and  non-food 
uses  of  pyriproxyfen  to  infants  and 
children  has  demonstrated  that 
exposures  allow  calculation  of 
acceptable  MCK  values.  Using  very 
conservative  assxxmptions  and  a 
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conservative  toxicity  endpoint  are  all 
MOE  values  are  greater  than  100. 
Therefore,  it  can  be  concluded  that  there 
is  reasonable  certainty  of  no  harm  to 
infants  and  children  from  potential 
acute  exposures  to  pyriproxyfen. 

3.  Additional  safety  factor  to  provide 
additional  protection  to  infants  and 
children.  Pyriproxyfen  is  supported  by  a 
complete,  reviewed  and  reliable 
toxicology  database.  The  toxicology  of 
pyriproxyfen  has  been  extensively 
evaluated  in  acute,  sub-chronic, 
chronic,  developmental,  and 
reproductive  toxicology  studies 
including  detailed  histopathology  of 
numerous  tissues.  The  results  of  these 
studies  show  no  evidence  of  any  unique 
pathology  or  other  effects  to  fetal  or 
developing  young  experimentsl  animals. 
In  all  these  studies  there  is  no 
indication  that  yoimg  or  developing 
animals  are  any  more  sensitive  to 
toxicity  fix)m  pyriproxyfen  or  its 
metabolites  than  adult  animals.  The 
developmental  toxicity  studies<and 
reproduction  study  all  demonstrated 
that  any  toxicity  attributable  to 
pyriproxyfan  was  observed  in  adults  at 
lower  levels  than  in  fetuses  or  in 
developing  young  animals.  There  is  no 
indication  that  a  higher  safety  factor, 
other  than  100,  is  needed  for  additional 
protection  for  infants  and  children. 

F.  International  Tolerances 

There  are  presently  no  Codex 
maximimi  residue  levels  established  for 
residues  of  pyriproxyfen  on  any  crop. 

(FR  Doc.  98-5985  Filed  3-5-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6972-6] 

Rhode  Island  Marine  Sanitation  Device 
Standard;  Receipt  of  Petition 

Notice  is  hereby  given  that  a  petition 
has  been  received  firom  the  State  of 
Rhode  Island  requesting  a  determination 
from  the  Regional  Administrator,  U.S. 
Environmental  Protection  Agency, 
pursuant  to  section  312(f)(3)  of  Pub.  L. 
92-500  as  amended  by  Pub.  L.  95-217 


and  Pub.  L.  100-4,  that  adequate 
faciUties  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
all  waters  within  the  3  mile  territorial 
limit  of  Rhode  Island's  coastline  and  all 
coastal  shore  ponds  which  would 
include  Point  Judith  and  Potter  Ponds, 
Quonochontaug  Pond,  Ninigret  and 
Green  Hill  Ponds,  Winnapaug  Pond,  the 
Pawcatuck  River  and  also  within  the  3 
mile  territorial  waters  surroimding 
Block  Island.  The  areas  covered  imder 
this  petition  include  Latitude  71''22'55" 
Longitude  41°53'36"  at  the  Providence 
River.  Utitude  71''13'09",  71»12'18" 
Longitude  41"*42'11",  41''41'09"  in 
Mount  Hope  Bay.  Latitude  71»07'04", 
Longitude  41°26'25"  at  the 
Massachusetts  state  border,  and  Latitude 
71''55'48"  Longitude  41»16'40"  at  the 
Connecticut  border. 

The  State  of  Rhode  Island  has 
certified  that  there  are  forty-three 
disposal  facilities  available  to  service 
vessels  operating  in  the  marine  waters 
of  Rhode  Island.  A  list  of  the  facilities, 
phone  numbers,  locations,  and  hours  of 
operation  is  appended  at  the  end  of  this 
petition.  Six  additional  facilities  are 
pending  or  under  construction.  Of  the 
forty-three  facilities,  thirty-eight  are 
fixed  shore  based  facilities,  one  is  a 
mobile  cart,  and  four  are  pump-out 
boats.  Fovirteen  of  the  thirty-eight  fixed, 
shore  based  facilities  discharge  to 
holding  tanks.  The  other  twenty-four 
discharge  directly  to  mimicipal 
sewerage  systems.  The  four  pump-out 
boats  also  discharge  to  the  sewer.  In 
addition  there  are  shoreside  restrooms 
at  all  of  the  marinas  as  mandated  by 
§  300.4  of  the  Rhode  Island  Coastal 
Resources  Management  Program  Rules 
and  Regulations. 

Rhode  Island  mandates  that  all  fixed 
facilities  connect  to  available  sewers, 
and  holding  tanks  will  ONLY  be 
approved  in  locations  where  direct 
connection  to  an  existing  sewer  system 
is  not  possible.  The  facilities  which  use 
holding  tanks  for  boater  wastes  are 
required  to  use  licensed  septage  haulers 
who  must  abide  by  §  6.00  of  the  Rules 
and  Regulations  set  forth  by  the 
Division  of  Waste  Management, 
Department  of  Environmental 


Management.  The  state  conducts 
periodic  inspections  for  the  purpose  of 
record  keeping  and  facility  evaluation  to 
assure  pump-out  facilities  are 
operational  and  functioning. 

The  pump-out  facilities  are  capable  of 
evacuating  and  discharging  at  head 
differentials  of  25  feet.  The  capacity  of 
the  holding  tanks  is  5,000  gallons  as 
recommended  imder  Rhode  Island's 
Clean  Vessel  Act  grant  guidelines.  The 
tanks  are  fitted  with  alarms  that  activate 
to  ensure  waste  removal  before  the 
capacity  is  reached. 

There  are  31,608  boats  registered  with 
the  Rhode  Island  Department  of 
Environmental  Management  Boating 
Office,  27,697  of  whidi  are  recreational 
and  3,911  of  which  are  commercial. 
Rhode  Island  estimates  there  are  11,203 
registered  boats  larger  than  20  feet  and 
approximately  5,033  transient  boats 
larger  than  20  feet.  Rhode  Island 
calculates  that  approximately  16,236 
boats  use  ptunp-outs  in  their  marine 
waters. 

In  1985  the  Environmental  Protection 
Agency  designated  Narragansett  Bay  as 
an  "estuary  of  national  significance". 
The  Narragansett  Bay  Comprehensive 
Conservation  and  Management  Plan 
recommends  that  the  Bay  become  a  No 
Discharge  Area  to  achieve  greater  water 
quality  protection.  The  area  supports  25 
State  parks,  160  marinas,  and 
approximately  1.3  milUon  visits  are 
made  to  bayside  beaches  each  year. 
Nearly  300,000  residents  and 
nonresidents  participate  in  recreational 
and  commercial  fishing. 

Comments  and  reviews  regarding  this 
request  for  action  may  be  filed  on  or 
before  May  5, 1998.  Communications  or 
requests  for  information  should  be 
addressed  to  Ann  Rodney,  U.S. 
Environmental  Protection  Agency — ^New 
England  Region,  Office  of 
Environmental  Protection,  Water 
Quality  Unit  (CWQ),  JFK  Federal 
Building.  Boston,  MA  02203. 
Telephone:  617-565-4885. 

Dated:  February  23. 1998. 
John  P.  DeVillars, 
Regional  Administrator. 


Pump-Out  Facilities  Available  in  Rhode  Island  Waters 


Marina  name 

Number 

Water  body 

Hours  of  operatkxi 

City  of  Providence 

454-4447  

Seekonk  River 

r-Su   10  am-9:30  pm/M-Th   10 

Bootlegger  Marina 

Edoewood  Yacht  Club  

273-2444  

466-100(Vext:  3245  

Seekonk  River 

Providence  River 

am-Spm. 
F-Su   10  afn-9:30  pm/M-TTi   10 

am-apm. 
24  Hours. 

Port  Edgewood  Marina  

Pawtuxet  Cove  Marina 

941-2000  - 

941-2000  

941-0220 

Provklerice  River 

24  Hours. 

Provklence  River  

24  Hours. 

Rhode  Island  Yacht  Oub 

Providence  River 

24  Hours. 

JMI 
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Pump-Out  Faciuties  Available  in  Rhode  Island  WATERS-Contlnued 


Msrinft'nBfns 

Number 

Water  body 

Hours  of  operatien 

Cove  Haven  Marina _ 

246-1600.  Ch  9 

Bulnrkt  River 
Warren  River 

24  Hours. 

24  Hours. 

Daly  8  am-12  pm. 

W  3  pnv«  pm/Sa-€u  10  a-p. 

Daiy  8  am-6  pm. 

Daiy  8  am-6  pm. 

May-Sep  7  am-7  pnWOd-Apr 

an>-6pm. 
Cal  683-4200. 
Cal  739-8435. 
Apr-ftov  8  am-5  pm. 
24  Hours. 
Daiy  8  am-9  pm. 
Daiy  7  am-8  pm. 
M-F  9  m/Sa  12  pm-4  pm. 
M-Sa  8  am-4:30  pm. 
Apr-Nov  8  am-6  pm. 
Daiy9am-4pm. 
Cal  294-1212. 

245-7340  „ 

253-1 700 „ ^. 

2S»-1700  

BrWol-BOAT 

Rodowal  Town  Pier 

Kickamuil  River/Bristol  Hwhnr 

Bristol  Harbor „ „ 

Satennet  River 

Sakonrwt  River  ..„..„ _ 

FantPamaoo 

Brewer^  Sakonnel  Marina 

683-3651.  Ch  9 

Pirates  Cove  Marina 

East  Passage  Yachting  Center  „... 

683-3030.  Ch  9 _... 

683-4000.  Ch  9 

Aiden  Yacht „ 

683-4200,  Ch  71  

73^-6435  „ 

738-4278.  Ch  9 „ „ 

737-2233 _ 

737-e3S3 

737-^446 _„ 

739-6055 

884-0544.  Ch  9  

884-1810,  Ch  9 

884-7700.  Ch  9 „....?. „„. 

294-1212  

East  Passes  ._...„ 

Warwick  Cove 

Warwick  Cove 

Wanwick  Cove „ „ 

Warwidc  Cova 

Bay  Marina  Inc 

Cartson's  Marina 

wnan  Mama  „.. 

Hart)or  Light  Marina 

Wanvick  Cove  Mwina 

WanNdcCouH 

Apponaug  Hartwr  Marina 

Apponaug  Cove _„ 

Breww^  Yacht  Yard  at  Cowesett 
Greenwich  Bay  Marina  Club 

Greenwich  Bay/Apponaug  Cove ... 
Greenwich  Bay  &  Cove 

East  Greenwich  Yacht  Ckti 

Alan  Hartwr  Mvina „ 

Greenwich  Cove „ „.. 

Alen  Haibor „... 

Wlddord  Marina 

884-7014.  Ch  9 „ 

294-816a  Ch  10 _ 

849-5655.  Ch  9 

849-2210,  Ch  9 _ 

846-1600.  Ch  9  &  11 

Wtekkwd  HMbor 

WIckloid  Hwbor 

Newport  Hartior „ 

NQwpon  naitx>r «....„ 

nvwpun  narDor „ 

rWPPpon  rUVDOf  ..•..»..»    

Daiy  7  am-6  pm. 

Daiy  8  am-6  pm. 

Daiy  7:30  an>-8  pm. 

Daiy  8  am-6  pm. 

Daiy  8  an>-7:30  pm. 

Daiy  8  am-8  pm. 

Members  A  Quests. 

Members  &  Guests. 

Daiy  8  am-8  pm. 

24  Hours. 

24  Hours. 

Daiy  8  am-6  pm. 

Daiy  7  am-7  pm. 

Daiy  7  am-9  pm. 

Daiy  7  am-6  pm. 

Daiy  7  am-11  am/1  pm-aunseL 

Daiy  7  am-6  pm. 

Goat  Iskmd 

Uyg  Wharf  Marina--BQAT 

Now^on  YflchtinQ  Contsf 

Newport  Yacht  Club _. 

o4^^ioCXl  ....„.— 

Ida  Lewie  Yacht  Oub 

>|-l  1   ,,.    II     |»      1    1  ,^    A,     - 

New  Yortc  Yacht  Club  ....._ 

rwwpon  ruvDor „ 

%m09^^^S^^^^m   1  III  Ji  II  II 

JmTWSmrm\  nafDOr  „ „ 

Dutch  islwid „„ „ 

Point  JudNh  Pond 

UtHe  NarrJPawcatuck  River  

Greet  SM  Pond 

East  Feny  Town  Doc^c— 2 „. 

west  Ferry  Town  Dock  ..„ 

423-7262  

42^1566 

Ram  Point  Mwina 

73&-4635.  Ch  1  &  9  _ 

348-8187  „ 

466-2631.  Ch  9 

Avondato  Boat  Yard  .- 

Block  Island  Boat  Ba^  .„  

ChampNns  Marina 

466-2641.  Ch  68 

Great  Salt  Pond 

Great  Salt  Pond 

Great  Salt  Pond !Z™™!."!!! 

OW  Harbor 

Paynes  Dock _ 

Bhxk    IsteKl    HartMr    DepL— 2 

466-5572  

466-3204.  CH  12 

BOATS. 
Stock  Island  Town  Dock— cart 

466-3204  „ 

All  phone  numbers  use  area  code  401. 


PENDING  Pump-Out  Facilities 

Marina 

Numt>er 

Water  body 

Hours  ol  operation 

Warren— BOAT 

Jamestown— BOAT  ... ;.„...„ „.... 

245-7340 

Warren  River _.. 

Jamestown  Hartxir 

To  be  detennined. 
To  be  determined 

GaMee  State  Pier 

Point  Judtth  Pond  . . 

To  be  determined. 
To  be  determined. 
May-Nov  8  am-4  pm. 
To  be  determined. 

Southern  View  Marina 

Point  JudWi  Pond _ _.. 

Little  Nan-  Bay/Pawcatuck  River 

Littie  Narr  Bay/Pawcahjck  River 

Frank  Hal  Boat  Yard  „ 

Watch  Hi— BOAT 

(FR  Doc  98-5317  Filed  3-5-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6974-7] 

Notica  Of  Inlant  for  Stonnwater 
Dischafges  AnocMad  With 
ConslrucUon  Actlytty 

AOBCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


SUMMARY:  The  EPA  is  providing  notice 
of  OMB  approval  of  a  revised  Notice  of 
Intent  (NOI)  for  stormwater  discharges 
associated  with  construction  activities 
(EPA  Form  No.  3510-9,  OMB  Approval 
No.  2040-0188).  This  form  will  replace 
all  previous  NOI  forms  used  for 
ctmstruction  activities  and  is  to  be  used 
for  all  NOIs  submitted  on  or  after  April 
6. 1998.  EPA  encourages  applicants  to 
use  this  NOI  immediately.  "Hiis  NOI  will 
also  be  used  fw  futiire  EPA  construction 
general  permits  for  stormwater 
discharges  associated  with  construction 
activities. 
FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  administrative  questions, 


please  call  the  NOI  Centra-  at  (703)  931- 
3230.  For  further  assistance,  contact 
Angela  Lee,  Permits  Division  U.S.  EPA, 
401  M  Street,  SW,  Washington,  D.C. 
20460,  phone  (202)  260-6814. 
Applicants  may  also  call  the  following 
EPA  Regional  OfBces:  Region  1  (Boston) 
617-565-3569;  Region  2  (New  York 
Qty)  800-245-6510;  Region  3 
(Philadelphia)  215-566-3392;  Region  4 
(Atlanta)  404-562-9296;  Region  6 
(Dallas)  800-245-6510;  Region  7 
(Kansas  City)  913-551-7418;  Region  8 
(Denver)  303-312-6234;  Re^n  9  (San 
Francisco)  415-744-1906;  Region  10 
(Seettle)  206-553-8399.  Copies  of  the 
Construction  General  Permit  as 
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published  in  the  Federal  Register  are 
available  by  calling  (202)  260-7786  or 
through  the  Internet  at  "http:// 
wMrw.epa.gov/owm/cgp.htm" 

Background 

Those  who  wish  to  obtain  coverage 
under  EPA's  general  permit  for 
stoimwater  discharges  associated  with 
construction  activities  for  Regions  1,  2, 
3,  7, 8, 9,  and  10  that  was  issued  on 
February  17. 1998  (63  FR  7858) 
(Construction  General  Permit)  are 


encouraged  to  use  this  NO!  form 
immediately  but  must  use  this  NOI  if  it 
is  submitted  on  or  after  April  6, 1998. 
In  addition,  permittees  that  have 
previously  filed  an  NOI  in  a  timely 
manner  to  administratively  extend  the 
Baseline  Construction  General  Permit 
must  compile  and  submit  the  new  NOI 
form  by  May  18, 1998.  The  reissued 
Construction  General  Permit  authorizes 
the  dischaarge  of  storm  water  associated 
with  construction  activity  disturbing 
five  or  more  acres  and  smaller  sovtrces 


that  are  designated  by  the  Agency  on  a 
case-by-case  basis.  Separate 
construction  general  permits  for  EPA 
NPDES-regulated  areas  in  Regions  4  and 
6  are  imder  development  and  will  be 
available  in  the  near  future;  EPA  Region 
5  has  not  developed  a  construction 
general  permit.  Issuance  of  these  new 
construction  general  permits  will  not 
affect  areas  v^ere  a  State  agency  is  the 
NPDES  permitting  authority. 

BUJNQOOOE 
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THIS  FORM  REPLACES  PREVKXJS  FORM  351(W  (8^) 
Sm  RaMTM  for  Instrudkxw 


Form  Apprewwl.    0MB  Na  20400188 


NPOES 


dEFVV 


UnNtd  SMm  EmiramwnM  ProlKllon  Agwcy 
WaMnalon.DC  20460 

NoliMOflnlMit(NOI)forttonn«l(M8rDlMliMgi 

C0M8TRUCT10N  ACTIVITY  Und»r«NPD»Q«n»r«IP>rmH" 


SubmlMion  of  Ms  Nolfos  of  Intont 

far  Monn  «Mtr  dMhaigM  anociaM  «Mh 

of  Mtnt  lito  eonrttulM  nottos  ttwt 


BjnrtMe*  nolk»  tti«  the  p»ty  WwWied  In  Sodlon  <  of  1»te  «omi  int«dt  to  be  auJh^ 

K*ii4thooni>ruc»onacivt>ylnft»SW>/lndtoCo»rtrylandMinlledlnS«c^  Sybntaian  of  Mt  NoMm 

•w  pvty  idMMwl  in  Sacton  I  of  ttiiB  torm  maM  tw  aigttMy  raquimiiMBin  PM  l.a  of  th«  OHiMri  p 
^.  .    ..     toprrtecBonof-andangeiadipactotdetwminadMoughlhaprocaduwalnAdbwdumAof^ 
mghotoJtoModlatfwrgalacoollngamo^ 

Rftmn»h»yMi«Mip«r«nt«jiK»yiw«tt^ti»..i>^P>>»ii...> ,.   .     -Ti-nnltinrnrninimnnnmlartlf1w<WaUliilaUmilHalju.    MOM)B)to 

OBTAIN  AUTHORIZAnON.  AU  INFORMATION  REQUESTED  MUST  BE  INCLUDED  ON  THIS  FORlTsEE  INSTHUCTIOIS  ONBAOt  DFTORM. 


L  Ownairopanior  (Applicant)  Infofinallon 

i:     I     '     I     I     I     I     I     I     I     I     I 


'     '     '     ■     '     '     '     '     ' 


J_X 


J_L 


I    I    I 


Addraaa: 
City: 


I'     'I     'I     'I     I'     I'     'I    III''''     I     I     I     I     I     I     I     I     I    I     I 
I    I    t    '    I    I    I    '    '    I    I    I    I    I    '    '    '    '    '    I    '    I        Slaia:  LU        Z^Coda: 


Statuaof             J — I 
O«WMf/0panrtor  i I 

'    'I    ''-■''    ■ 


rtail  'i  m   ^    a  I  -   — ■    ■ 

rToiacHWina. 


'     I'    I'     I'     I'     I     ■'■'''    I     I     I     I     '    I    I     I     I     I     I    I    I 


Ia4ha  laoJi^  tocMd  on  mdhn 
Coumry  Lands? 

Vten    NoQ 


Prelact  Addrsaa^LocaMon:  Lj__LJ. 

cur. 


''''I'll' 


'   I   '   ■   ■   '   ■   I   ■   I   I   I   I 

I    I     I     I     1  .1     I     I     I     I     I     I     I     I    I     I     I    I     I    I    I     I     I    SMs:  I_lJ         Z^Code:  I    I     i     i     i     i-i     i     ■     r     I 


I    I    I    I    I    I    I  Longlluda:  L_L_L_L_L_1_lJ 


County: 


■    '    '    '     '    ' i    I     I    I     I     I 


Has  Iha  Storm  W»aBrPoluBonPrawnlionPlwi(SWPPP)toaanpiapaiad?     >toa  Q       No  Q 

Optional:  Addrasa  of  location  of 

SWPPP  tor  viewing  Q  Address  in  SecOon  i  abova         Q  A*)raes  in  Sedan  IfsixMa         C]o»m 

SWPPP  PtKVM' 

^ddiasa:!     I     I     I     I     I     I     I I     I     I     i >     i     i     i     i     i     i     i     I      |     i     i" 

Oty:       I    I    I    I    I    I    I    I  I    I    I    I    I    I    I    I    I    i    I    I    I    I    I  State:  LU        Z^Code:  I    i    i    i    i    i-i    i    i    i    I 

NamaofRecaMnaWUer     I    I  I    i    I    i    i    i    i i  i    i    i    i    i    i    I 


(If  towawi) 

I'll'' 


I    '    »    ■    I    ■    '    '    I 
iUbnai    O^  Ytar 

EsamalBd  Conskudon  Start  Oato 


I    '    I    I    I    '    ■    I    I 
Uorth    Day  Ytar 

EsUmalsd  Completion  Dato 


Estimatootaiee  to  be  disturbed  (to  neeieet  acre):    I    i    I    i    i    i    I 
Estimate  of  UkeMwod  of  OischarBe  (ctiooae  oniy  one): 

1.  Qumkely  3.  □  Once  per  week        5.  Q  ConBnual 

2.  □  Once  per  month         4.  Q  Once  per  day 


Based  on  instruction  prcMtdad  in  Addendum  A  of  •»  permit,  we 
there  any  Mad  eodangsrad  or  ttvaelsned  apedeai  or  < 
crNicai  habitat  m  ttw  prated  arse? 


YbsQ      NoD 

I  have  satisfied  permit  eigibMy  witi  rsgard  to  protoolon  of 
endaageiad  spectee  twough  fl«  mdtoated  sedan  of  Rwt  I.B.3a(2) 
of  the  permit  (cf«ci(  one  or  mors  bCMss): 


(■),D       <»»D        (")□       (d)n 


I  cei%iaKterpenelty  of  law  that  »itedocun>ert  and  all  attachments  wierepfepared  under  my  direction  or  supeo»ision  in  acoowj^ 

designedto  assure  that  quaNflad  personnel  property  gather  and  evaiuatottwinfofmaaonsubmlttod.  Baaed  on  my  liqulty  of  the  person  or  persons  who 


manage  Ms  syaleni.  or  thoee  persons  dkeclly  responstoto  for  garnering  the  Infonnaion.  the  intormoHon  subnMtod  is,  to  ttw  bast  of  my  Iff^^ 
belief,  toie.aocw«e.  and  compMe.  I  am  aware  that  there  are  sIgnWcentpeneWes  tor  8ubmitilngtaHslntonfnatton,lncludtog  the  poesMWy  of  fcwwd 
Imprisonment  tor  knowing  violations. 


PrintNsma:!    I     I     I     I     I     I     I     I     I     I     I     I     I     I     i     i     i     i     i     i     i     i     i     i     i     i     i     i     i     j 
Signature:     ___^^ 


,:    I     I     I     >    I    ■     I 


EM  Fbrni  3510-9  rsplaoad  3510-6  (»-98) 
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^B>A 


IntlrucHam  -  EPA  F^rm  36104 
NellM  or  kilMl  (NOn  tor  atom 
CoramwIiaD  Adivnr  to  to 


FormApprawad.     aMBNa204(M»lW 


Ca«w«d  Undar  a  NP0E8  Mraril 


Flaa 


Untor  tw  piovWonaof  «w  Oaan  WMw  Act.  at  atmnd 
•UMV:  •<•  Act),  aaont  as  pRNMad  by  Part  I.B.3  «w 
pnl*ai  itKhaigH«rpoluMnlB  In  ttmi  MfMr  Irom  o 


(33U.SJC.  1251 


iconiaucaon  i 
iRmiAi  OpankuM 
of  oonafeucton  Maa  wlian  5  or  ifMM  aoraa  aia  dMuibad.  vnritar  iMMihal 
ara  part  of  a  lamar  oommon  plan  o(  tfMatapmamor  Mia  wrttara  Mm*  ia  a 
cuwMa»art<iatiannaotal>aaal5acwa.Ofanyilla<iijangattyJha 
OiraclDi;  imM  auton*  an  NOI  to  obMn  omarapa  undar  an  MPDEt  aorm 
MMarCanafeucliMQaaaialPannR.  M  you  havaquaatona  about  aiiMhar 
you  naad  a  panrt  undw  «w  NPDES  Storm  WMar  progmrn.  or  il  yaunaad 
fittiiwafcwaa  to  whatiara  particular  piogww  la  aiaiStjaarrtb»B^  or 

■  'IMiM'*i».'"*i<""fWr^rrr'^"-'' •'-^-^'>~'—^^'^-*- 

m  (709)  991-3230. 


I  to  ritoNOi  Foia% 

NOto  raual  ba  aanr  to  ffw  ftHowIng 

Stomt  WMw  NoNoa  of  Mant  (4203) 

USEPA 

401  M.  Skaat.  SW 

mtMnsfan,  D.C.  20400 

Do  noi  aand  Stom  WMar  Pblullon  Pra»anion  Plana  (SWPPPa)  to  tha 
^ova  aittaaa.  5or  ovaRila»«8xpraaa  <M«my  o(  NOto.  ptaaM  mcfciaa  tw 
loom  numbar  2104  Norffwait  Mai  and  phona  number  (202)  260>eS41  in 


itoPNa  I 

TNa  tarm  imal  ba  Had  al  laaat  48  houra  bahM  conatojcaon  bagMs. 


only. 


0B1MN  AND  REM)  A  OOPy  OF  THE  APPROPRMTE  EM  STORM  VMTER 

coNsmucnoN  obieral  penMrr  for  your  area,  to  oompim 

•*  tornv  lypa  or  prtrt.  uiing  upparcaaa  lattora.  in  tha  ypropriiao  iw^ 
~  Ma  plaea  aach  dwractor  bahvaan  tha  mailta  (abbrbviato  if 
r  to  atoy  «IMn  ttw  numbar  of  charactora  Howad  tor  aacti  Itom). 
Uta  ana  ipaoa  tor  braaka  bahwaan  wonli.  but  not  for  puncajaaan  maika 
iviaaatwyaianaadadtoctortfyyouriaaponaa.  Nyouhavaaiyaiaallona 
on  ttHa  form,  crt  tw  Noloa  of  Mant  Prooaaalng  Cantor  ai  (709)  9»l-3230. 


Provida  tha  togal  mma,  maitog  addraaa.  and  talaphona  numbar  of  ttw 
paraon.  Ibm,  pubic  orgmbaaon.  or  any  odiar  anitty  ttMt  maal  aWar  of  Iha 
'  (1)  ftay  hawa  epatadonal  coolrol  o»ar  conatMCllon 
,  indudbig  tha  abMy  to  mate  modHcaiona  to  twaa 
;  or  (2)  thay  hava  tw  day^OKlay  oparaHonal  coraol 
of  ftoaa  acMtoa  al  tia  prafaci  naoaaaary  to  anMa  oomplanca  ««i  SWPPP 
laqUfanantooratwrpannlloandMkina.  Each  parKxi  thai  maatoaMhar  of 
thaaacdtoriamualttotNatBnn.  OonoluaaaoaloiMalnama.  Coneopon- 
dMwa  tor  tw  panm  wa  ba  aant  to  tNa  I 

Enlar  tha  apfMopdato  Mtor  to 
oflhapreiact:  F>Fada»Bl:S 


lofthat 
M  -  Pub«c  (other  th«t  fadoral  or 


Etaar  fw  oMeM  or  lagri  name  and  comptoto  straat  address,  inchafng  dty, 
county,  nato,  zip  coda.  Mid  phone  number  of  the  proieci  or  sHe.  NMIadcs 
a  abaal  addraaa,  indtoafto  with  a  general  stotomeni  the  tocadon  rf  the  stte 
(a^..  Mmedton  of  SMB  Hghwaya  61  and  34).  Convleto  al 
muat  be  provided  tar  pern*  coverage  to  be  granted. 


The  iVplcwt  musi  Hao  provide  the  MHude  end  longHude  of  the  tadHty  in 
dsgreei,  irtnulee.  and  eeconde  to  the  nearest  15  aeconde.  Thelatltuda 
md  tongaude  of  your  tocaity  cen  be  locetod  on  USQS  quedrande  mepe. 
Quadrni^  RimacanbaobMned  by  cafttg  1-800  USA  MAPS,  bongkida 
and  lattude  may  aiao  be  obiained  at  ttw  Census  Bureau  Inteme^  stte: 
ht»:/Aii>vi>iir.oeneue.govitegl-bln/ue  lettosr . 

LiMude  and  tongltnde  tor  a  (adMy  in  dadmal  tonn  mual  be  coTMertod  to 
degrese,inlnulse  and  aaoonda  lor  proper  entry  on  the  NOt^tomi.  'tooomert 
dactmai  lallluda  or  longWude  to  degrees,  winulBe.  and  seconds,  fallow  tw 
1  In  the  foiowing  axampto. 


Convert  dadmirf  Mituda  46.1234887  to  degree*,  lalnutoa,  and 

1)  The  nuntoera  to  the  Ml  of  tha  decimal  poM  are  dagraaa. 

2)  To  obtain  mlnutae,  muMpty  ihe  Irai  four  manbara  to  tha  fIgM  ef  the 
dadmri  point  by  0.006.  1 234  x. 000 -7.404. 

3)  ThenumberatolheleflofthedeobnalpoMinttMiaauRoMainedln 
alsp2wathaminutoa:  T. 

4)  1iBOblalnaaoonds.ffluNliptytheiamainlngf«*ananbaiatofiadg«at 
ttodBcbra<*omtoeraauRlnaMp2bra06:  404  xOl06«  24,21.  anea 
the  numbers  to  the  rVV  of  tha  dadmai  paM  are  noiuaad.  Ito  nauR  la 
24'. 

5)  The  oonvarston  tor  46.1234 -4S*  T  24*. 

Indcato  whether  the  prelect  la  on  Indton  Countqr  Landa. 

Mteato  If  the  Skxm  WMar  Poauion  Pravantoa  Plan  (8WPPP)  haa  been 
davatopad.  RetortoPartlVoftwgsnenlpannRtarMHmatononStMPPPB. 
Tb  be  eagMe  for  oowsraga,  a  StWPPP  must  hswabaan  prapwad. 
Oplonai:  Provide  twaddteea  and  phone  nanbar  where  tha  SWPPP  can 
be viewad » dWersnt from addrsssss  piawiously pfcran.  Chackappnpriato 
taOK. 

Enter  the  n^rwi^  a>e  ctesset  wator  body  «Meh  raceivas  the  pratecTe 
conatrudtan  alorm  vMisf  dtactiai'ga. 

Enlsr  theeeimatod  oonsbudon  start  and 
tor  the  yaer  0-e.  OS/ZTMOOe). 

Entor  Ihe  estimated  aree  to  be  dMurtwd  indlidtoig  but  not  bnltod  to: 
grubbing,  excavation,  gradtoo,  and  utMae  andlnfFaabuclura' 
iidfcatotothenaaieetacra;lfleee8ton1  ana. antorl.' Motor  1 
43.360  sq.  ft 

IndtaalayourfaealsaMmalsofthaaaHtoodofatannwalaiiiachanL 
tteproiacL  El»  lecogniaee  tfMtt  adual  dtachafgaa  may  dWsr  troro-Wa 
eelmato  due  to  ixdoneeen  or  chence  chcumalancea. 

Indtoato  if  there  are  yy  Hated  endangered  or  thraatanad  spades,  or 
designatsd  cdtlcal  haliMal  in  the  prated  erea. 

Mtoato  wNGh  Part  of  ma  permit  «wl  «w  applont  la  algUa  wNh  ragpd 
to  protocdon  of  endangered  or  threatoned  apadee.  or  daaignatod  otcat 


I  proi4ds  tor  savesB  panaMse  lor  aubmlHng 
onMaapplcaBontonn.  Fadard  ragdalona  ra«*a  Ma 


teba 


For  a  corporation:  by  a  rasponsibto  corporato  oMcei;  wMch  meane; 
0)  president,  aacretaiy,  troaaurer.  or  vice  preeidenl  of  ttw  ootpondian  in 
charge  of  a  pdndpd  budneeafundtan,  or  any  dhar  panon  wito  padorma 
sMiw  pdtoy  or  daddon  meWng  fundians.  or  B)  the  manager  of  orw  or 
mora  manuladuring.  produdtan.  or  opatalng  toGMaa  employing  mora  than 
250  pacsone  or  having  gnaa  annud  aalaa  or  so^ondNuPsa  aaoaadtog  125 
fflHon  (bt  second-quarter  1 900  ddtara).  if  auitoiMy  to  dgn  documarta  has 
been  asdgned  or  ddagalad  to  the  meneger  In  •ooordanoa  will  oorporsla 
procaduraar 
FOrapwtoeraWporsdeprnpdstorsNp:  byagsnantpartnarofthapnpriatar. 


ForamL-ddpally, 
eaecuiwe  or  ranking  dectod 
nd  kw  granted  permit 


orotwrpublclbdKy:  byaHisraarlndpd 
ML  An  undgnad  or  undated  NOI  fomiwa 


[ReduetfonAONatfea 

Pubic  reporting  tiurden  tor  iNa  appfcaMon  taealimatod  to  aoeraga  3.7 
houra.  TNs  eadmato  indudae  time  for  raviawtig  matnidtona,  saanNng 
existing  dato  soureaa.  gatfiaring  and  mdntabdng  the  dato  needed,  and 
compidlngandravlewlnBthacoiedlonoflntoiraalon.  An  agency  may  nd 
oondud  or  aponaor,  and  aparaon  la  nd  raqukad  to  raapond  to,  a  odtodlon 
of  information  ur^ees  it  dspiays  a  currandy  vaM  0MB  eonbol  number. 
Send  commentoregerdng  the  burden  eitlmato.  any  dhereapad  of  tie 
odtodlon  d  Monnaion.  or  auggaaltana  tor  ImiRMlna  Ma  form.  Indudng 
viyauggaeaonewNchmaylnoreaaaorradaoatNaWdanto:  Dbactor, 
OPPE  fgguiitoiy  tdomlon  DMdon  (2137),  U.8.  Dwliuniidad  f^utocttan 
Agency,  401  M  Street,  SW.  WaaWngton.  D.C.  20480.  Include  the  0MB 
oonbol  number  on  any  corraapondance.  Do  nd  aand  he  compMad  loim 
totNai 


JMI 


Dated  Fefaruaiy  27, 1998. 
MidiariB.CMric 

Director,  Office  of  Wastewater  ManagBment 
(PR  Doc  98-5852  Filed  3-5-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
C0MM»8I0N 

Notice  of  PubUc  Information 
Colleetion(a)  Submittad  to  OMB  for 
Review  and  Approval 

Februaiy  27, 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 


displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commissicm,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conmiission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  oh  or  before  April  6, 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 


difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  omtact  listed  below  as  soon 

ie. 


as 


i:  Direct  all  comments  to  Judy 

Boley,  Federal  Commimications 
Commission.  Room  234, 1919  M  St, 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley€)fcc.gov. 

FOR  FURTHER  MFORMATKM  COKTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboleyOfcc.gov. 

SUPPLEMENTARY  INFORMATION: 

Oh4B  Control  No. :  3060-0108. 

Title:  Emergency  Alert  System,  EAS 
Activation  Report. 

Form  No.:  FCC  Form  201. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  state, 
local,  or  tribal  government. 
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Number  of  Respondents:  1,300. 
Estimated  Time  Per  Response:  .084 
hoiirs. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 
Cost  to  Respondents:  N/A. 
Total  Annual  Burden:  109  hours. 
Needs  and  Uses:  The  Emergency 
Broadcast  System  (EBS)  was  changed  to 
the  Emergency  Alert  System  (EAS) 
effective  January  1, 1997«  This  change 
reqiiired  that  all  EBS  collections/forms 
be  corrected  to  reflect  the  name  change. 
The  EAS  Activation  Report  postcard 
was  developed  as  part  of  the  EAS 
planning  program.  The  program  is  a  tri- 
agency  agreement  between  the  FCC,  the 
NOAA  National  Weather  Service,  and 
the  Federal  Emergency  Management 
Agency  (FEMA).  The  postcard  was 
recommended  for  use  in  the  program  by 
the  National  hidustry  Advisory 
Committee  (MAC). 

The  postcard  allows  the  three 
agencies  to  assess  the  success  of  the 
program  and  identify  the  areas  of  the 
country  that  need  further  assistance  in 
developing  their  local  EAS  plan. 
OMB  Control  No.:  3060-0629. 
Title:  Section  76.987.  New  Product 
Tiers. 
Fonn  No.:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  500. 
Estimated  Time  Per  Response:  .5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 
Cost  to  Respondents:  $500. 
Total  Annual  Burden:  250  hours. 
Needs  and  Uses:  Section  76.987(g) 
states  that  within  30  days  of  the  offering 
of  a  New  Product  Tier  (NPT).  operators 
shall  file  with  the  Commission,  a  copy 
of  the  new  rate  card  that  contains  the 
following  information  on  the  BSTs, 
CPSTs.  and  NPTs:  (1)  The  names  of  the 
programming  services  contained  on 
each  tier,  and  (2)  the  price  of  each  tier. 
Operators  also  must  file  with  the 
Commission,  copies  of  notifications  that 
were  sent  to  subscribers  regarding  the 
initial  offering  of  NPTs.  After  this  initial 
filing,  cable  operatora  must  file  updated 
rate  cards  and  copies  of  customer 
notifications  with  the  Commission 


within  30  days  of  rate  or  service  changes 
affecting  the  NPT. 

The  information  contained  in  NPT 
filings  is  used  by  the  Commission  to 
ensure  that  cable  operators  are 
complying  with  conditions  set  forth  for 
NPTs,  i.e.,  that  operators  are  not  making 
fundamental  changes  to  what  they  offer 
on  their  tiers  of  service,  and  that 
subscribers  are  given  due  notice  of  NPT 
offerings. 

OMB  Control  No.:  3060-0685. 

Title:  Annual  Updating  of  Maximum 
Permitted  Rates  for  Regulated  Cable 
Services. 

Form  No.:  FCC  Form  1240. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  state,  local,  or  tribal  government. 

Number  of  Respondents:  4,500. 

Estimated  Time  Per  Response:  10.5 
hours  (avg.). 

Frequency  of  Response:  Annual 
reporting  requirement. 

Cost  to  Respondents:  $1,134,000. 

Total  Annual  Burden:  47,250  hours. 

Needs  and  Uses:  FCC  Form  1240  is 
used  by  cable  operators  to  file  for 
annual  rate  adjustments  to  maximum 
permitted  rates  for  regulated  services  to 
reflect  external  costs.  The  FCC  Form 
1240  implements  an  optional  rate 
methodology  where  cable  operators  are 
permitted  to  make  annual  rate 
adjustments,  as  opposed  to  quarterly 
FCC  Form  1210  rate  adjustments.  Cable 
operators'  initial  FCC  Form  1240  filings 
are  permitted  to  include  projected  rate 
changes  attributable  to  the  period 
between  the  last  date  for  which 
historical  cost  data  is  available  and  the 
effective  date  of  the  new  rates. 
Federal  Communicatioas  Commission. 
Magalie  Roman  Salas, 
Secretary. 
IFR  Doc.  98^810  Filed  3-5-98;  8:45  am] 

BIUJNQ  OOOE  •712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(s) 
Approved  by  Offica  of  Managamant 
andBudgat 

February  27, 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 


of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection(s)  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501-3520.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  nimiber. 
Notwithstanding  any  other  provisions  of 
law,  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  vaUd  control  nimiber. 
Questions  concerning  the  OMB  control 
numbera  and  expiration  dates  should  be 
directed  to  Jerty  Cowden,  Federal 
Commimications  Commission.  (202) 
418-^)447. 

Federal  Cominunications  Cominiiwrion 

OMB  Control  No.:  306(M)19G. 

Expiration  Date:  2/28/2001. 

Title:  Section  73.3544— Application 
to  obtain  a  modified  station  license. 

Form  Number:  Not  appUcable. 

Estimated  annual  burden:  363  houn; 

1  hour  per  response;  363  respondents. 

Description:  Section  73.3544  requires 
broadcast  Ucensees  to  file  informal 
applications  with  FCC  to  obtain 
modified  station  license,  when  prior 
authority  is  not  required  to  make 
changes  to  the  station.  The  data  is  used 
by  FCC  staff  to  ensure  that  changes  are 
in  accordance  with  FCC  rules  and 
regulations  and  to  issue  a  modified 
station  Ucense. 

OMB  Contrd  No.:  3060-0187. 

Expiration  Date:  2/28/2001. 

Title:  Section  73.3594— Local  public 
notice  of  designation  for  hearing. 

Form  Number:  Not  applicable. 

Estimated  Annual  Burden:  28  hoiirs; 

2  hours  per  respondent;  14  respondents. 

Description:  Section  73.3594  requires 
that  applicantB  of  any  AM,  FM  or  TV 
broadcast  station  designated  for  hearing 
give  notice  of  such  designation.  The 
notice  gives  interested  parties  an 
opportunity  to  respond. 


JMI 
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OMB  Control  No.:  3060-0182. 

Expiration  Date:  2/28/2001. 

Title:  Section  73.1620 — ^Program  tests. 

Form  Number:  Not  applicable. 

Estimated  Annual  Burden:  1 ,226 
hours;  1-5  hours  per  respondent  (1  hour 
for  Section  73.1620(aHf);  5  hoiirs  for 
Section  73.1620(g)};  1,162  respondents. 

Description:  The  notification  to  the 
FCC  regarding  program  tests  (Section 
73.1620(a))  alerts  FCC  that  station 
construction  is  complete  and  the  station 
is  ready  to  broadcast  program  material. 
The  notification  to  UHF  translator 
stations  (Section  73.1620(f))  alerts  the 
statimi  that  the  potential  for  interfiBrence 
exists.  The  report  to  FCC  regarding 
deviations  (Section  .73.1620(g))  ensures 
that  comparative  promises  relating  to 
services  are  not  inflated. 

OMB  Control  No.:  3060-0488. 

Expiration  Date:  2/28/2001. 

Title:  Section  73.30— Petition  for 
authorization  of  an  allotment  in  the 
1605-1705  kHz  band. 

Fonn  Number:  Not  applicable. 

Estimated  Annual  Burden:  1  hour;  1 
hour  per  respondent;  1  respondent 

Description:  Section  73.30  requires 
any  party  interested  in  applying  for  an 
AM  broadcast  station  to  be  operated  on 
the  1605-1705  kHz  band  must  first  file 
a  petition  for  the  estabUshment  of  an 
allotment  to  its  proposed  community  of 
service.  The  data  is  used  by  FCC  staff  to 
determine  whether  applicant  meets 
basic  technical  requirements  to  migrate 
to  the  expanded  band. 

OMB  Control  No.:  3060-0489. 

Expiration  Date:  2/28/2001. 

Title:  Section  73.37— Applications  for 
broadcast  faciUties,  showing  required. 

Form  Number:  Not  appUcable. 

Estimated  annual  burden:  285  hours; 
6-16  hours  per  response  (these  hours 
include  the  contracting  hour  cost  to  the 
respondent  and  the  respondent's  hour 
burden);  285  respondents. 

Description:  Section  73,37(d)  requires 
applicants  for  a  new  or  major  change 
AM  broadcast  station  to  make  a 
satisfactory  showing  if  new  or  modified 
nighttime  operation  by  a  Class  B  station 
is  proposed.  Section  73.37(f)  requires 
modifications  that  result  in  spacing(s) 
that  fail  to  meet  any  separations  to 
include  a  showing  that  an  adjustment 


has  been  made.  The  data  is  used  by  FCC 
staff  to  ensiire  that  objectionable 
interference  will  not  be  caused  to  other 
authorized  AM  stations. 

OMB  Control  No.:  3060-0492. 

Expiration  Date:  2/28/2001. 

Title:  Section  74.992 — ^Access  to 
channels  licensed  to  wireless  cable 
entities. 

Form  Number:  FCC  330. 

Estimated  Annual  Burden:  IS  hours; 
1.5  hours  per  respondent;  10 
respondents. 

Description:  Section  74.992(a) 
requires  requests  by  ITFS  entities  for 
access  to  wireless  cable  facilities 
licensed  on  ITFS  fiBquendes  be  made 
by  the  fiUng  of  FCC  Form  330.  The  data 
is  used  by  FCC  staff  to  determine 
eUgibiUty  of  an  educational  institution 
or  entity  demanding  access  for  ITFS  use 
on  a  wireless  cable  facility.  Section 
74.992(d)  requires  an  ITFS  user  to 
provide  a  wireless  cable  Ucensee  with 
its  planned  schedule  of  use  four  months 
in  advance  of  accessing  the  channels. 
The  advance  notice  is  used  by  wireless 
cable  Ucensees  to  move  programming  to 
other  channels. 

OMB  Control  No.:  3060-0493. 

Expiration  Date:  2/28/2001. 

Title:  Section  74.986 — ^Involuntary 
ITFS  station  modifications. 

Form  Number:  FCC  330. 

Estimated  Annual  Burden:  25  hours; 
1  hour  per  respondent;  25  respondents. 

Description:  Section  74.986  requires 
that  an  application  for  involuntary 
modification  of  an  ITFS  station  be  filed 
on  FCC  Form  330.  The  data  is  used  by 
FCC  staff  to  ensure  that  proposals  to 
modify  fadUties  of  ITFS  fadfities  would 
provide  comparable  ITFS  service  and 
serve  the  public  interest  in  promoting 
the  MMDS  service. 

OMB  Control  No.:  3060-0494. 

Expiration  Date:  2/28/2001. 

Title:  Section  74.990— Use  of 
available  instructional  television  fixed 
service  fi«quendes  by  wireless  cable 
entities. 

Fonn  Number:  Not  applicable. 

Estimated  Annual  Burden:  42  hours; 
0.33-2  hours  per  response  (these  hours 
include  the  contracting  hour  cost  to  the 
respondents  and  the  respondents'  hour 
burden);  100  respondents. 


Description:  Section  74.990(c) 
requires  appUcants  to  confirm 
unopposed  statiis  after  the  period  for 
filing  competing  appUcations  and 
petitions  to  deny  has  passed.  Section 
74.990(d)  requires  a  wireless  cable 
applicant  to  show  that  there  are  no 
multipoint  distribution  channels 
available  for  appUcation,  purchase  or 
lease  that  coxild  be  used  in  Ueu  of  the 
instructional  television  fixed  service 
frequencies  applied  for.  The  data 
provided  in  the  showing  will  be  used  by 
FCC  staff  to  ensure  that  proposals  to 
operate  a  wireless  cable  system  on  ITFS 
channels  do  not  impair  or  restrict  any 
reasonably  foreseeable  ITFS  use. 

Federal  Conununications  Cammicsion. 

Magalie  Ronun  Salas, 

Secrgtaiy. 

[FR  Doc.  98-5818  Filed  3-5-08;  8:45  am] 

MUJNQ  OOOE  SMS-ei^ 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Infonnation  Collection 
Actlvitiee:  PropoMd  Collection; 
Comment  Requeet 

aqency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTKM:  Notice  and  request  for  comment 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperworic 
and  respondent  burden,  invites  the 
general  pubUc  and  other  Federal 
agendes  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwoik  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  sofidting 
comments  concerning  an  information 
collection  titled  "Extensions  of  Credit  to 
Executive  Officers,  Unsafe  and  Unsound 
Practices." 

DATES:  Comments  must  be  submitted  on 
or  before  May  5, 1998. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretaiy.  Room 
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4022,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation. 
550 17th  Street,  NW..  Washington.  DC 
20429.  All  comments  should  refar  to 
"Extensions  of  Credit  to  Executive 
Officers,  Unsafe  and  Unsoimd 
Practices."  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  17th  Street  Building  (located  on 
F  Street),  on  business  days  between  7:00 
ajn.  and  5:00  p.m.  [FAX  nimiber  (202) 
898-3838',  Internet  address: 
commentaOfdic.gov] . 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  FDIC:  Alexander  H\mt,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 

SUFPLEMBfTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 

Title:  Extensions  of  Credit  to 
Executive  Officers,  Unsafio  and  Unsound 
Practices. 

Oha  Number:  3064-0108. 

Erequency  of  Response:  Annually. 

Affected  Public:  Executive  officers  of 
insured  nonmembor  banks  who  have 
received  extensions  of  credit  firom  any 
other  bank  in  excess  of  the  amount  the 
insured  nonmember  bank  could  lend  to 
the  officer. 

Estinuited  Number  of  Respondents: 

8,000. 

Estimated  Time  per  Response:  1  hour. 

Estimated  Total  Annual  Burden: 
8,000  hours. 

General  Description  of  Collection: 
Executive  officers  of  insured 
nonmember  banks  must  file  a  report 
with  their  bank's  Board  of  Directors 
within  10  days  of  incurring  any 
indebtedness  to  any  other  bank  in  an 
amount  in  excess  of  the  amoimt  the 
insured  nonmember  bank  could  lend  to 
the  officer. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC'«  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  acauacy  of  the  estimates  of  the 
biuden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  0MB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  wiU  be  siunmarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington  DC,  this  3rd  day  of 
March,  1998. 

Federal  Deposit  Insurance  Corporation. 
RolMit  E.  Faldmu. 
Executive  Secretary. 
(FR  Doc.  98-5802  Filed  3-5-98;  8:45  am] 

aajJNQ  OODC  «714-«1-M 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

Public  Consultation  SoMions  on  Draft 
Agency  Policy  tar  American  Indians 
and  Alaska  Natlvas 

AOBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice  of  public  meetings. 

SUMMARY:  FEMA  announces  the 
following  public  consultation  sessions: 

Name:  Drah  FEMA  American  Indian 
and  Alaska  Native  Tribal  Policy 
Consultation  Sessions. 

Dates;  The  public  consultation 
sessions  will  be  held  in  Seattle, 
Washington,  on  March  3, 1998 
(Northwest/ Alaslca);  San  Francisco, 
California,  on  March  5, 1998  (West); 
Santa  Fe,  New  Mexico,  on  March  10, 
1998  (Southwest);  Nashville,  Tennessee, 
on  March  12, 1998  (Eastern); 
Bloomington,  Minnesota,  on  March  13, 
1998  (Midwest);  and  Lakewood, 
Colorado,  on  March  24, 1998  (Plains). 
Any  individuals,  organizations,  and 
tribal  leaders  interested  in  attending  one 
of  the  public  consultation  sessions  and 
making  oral  presentations  should  call 
the  FEMA  points  of  contact  noted 
below. 

Time  of  Meetings:  9:00  am-4:00  pm. 

Locations:  National  Oceanic  and 
Atmospheric  Administration  Facility 
Conference  Room.  7600  San  Point,  N.E., 
Seattle,  Washington;  FEMA  Region  IX, 
Building  105,  3rd  Floor— Robbie  Room, 
The  Presidio  (South  Golden  Gate 
Bridge),  San  Francisco,  California;  New 
Mexico  Emergency  Management  Center, 
13  Bataan  Boulevard,  Santa  Fe,  New 
Mexico;  Indian  Health  Service  Bldg., 
711  Stewart's  Ferry  Pike,  Nashville, 
Tennessee;  Radisson  South  Hotel,  7800 
Normandale  Boulevard,  Plaza  3 


Conference  Room,  Bloomington. 
Minnesota;  Sheraton  Denver  West,  360 
Union  BouJevmd.  Lakewood,  Colorado. 
FEMA  Contacts:  Seattle  Session— Bob 
Grow.  (425)  487-4780;  San  Francisco 
Session — Tessa  Badua-Laisen,  (415) 
923-7185;  Santa  Fe  Session— Carrie 
Moorehead,  (940)  898-5368;  Nashville 
Session— Shelley  Boone.  (912)  225- 
4572;  Red  Wing  Se8sion-4ton  Sherman. 
Christine  Stack.  (312)  408-5570;  Denver 
Session— Scott  Lraan.  (303)  235-4864. 

Proposed  Agenaa:  These 
consultations  sessions  will  being  at  9:00 
a.m.  with  a  presentation  by  the  FEMA 
Regional  Director  on  the  Ihaft  Agency 
Tribal  Policy.  The  session  will  then  tiim 
to  attendees  vAo  would  like  to  make 
oral  statemoats  and  comments  regarding 
the  draft  policy.  The  meeting  will 
adjourn  after  me  attendees  have 
completed  their  presentations  or 
statements,  but  in  any  event,  no  later 
than  4:00  pm. 

SUPPLEMBITAHY  INFORMATION:  The  draft 
FEMA  Policy  for  American  Indians  and 
Alaska  Natives  was  aimoimced  in  the 
Federal  Register  for  comment  on 
November  17, 1997.  The  comment 
period  closed  for  this  notice  on  January 
5, 1998.  Subsequently.  FEMA  published 
an  extension  to  the  conmient  period  in 
the  Federal  Register  on  February  17. 
1998. 63  FR  7793.  This  latter  notice 
allows  comments  to  be  received  through 
these  consultation  sessions  or  in  writing 
through  March  15. 1998. 

A  statement  of  considerations 
outlining  comments  received  (including 
those  provided  as  part  of  the 
consultaticms  sessions)  will  be 
published  with  the  finalized  policy  in 
April  1998.  Written  comments  are  also 
invited  and  may  be  sent  to  Rachael 
Rowland.  Intergovernmental  Afhire. 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  room  801. 
Washington.  D.C.  20472. 

Dated:  Maicl)  3, 1998. 
lames  L.  Witt. 
Director. 

(FR  Doc.  98-5822  Filed  3-S-98;  8:45  am] 
BIUJNQ  OOOE  mt-m-p 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  Of  the 
Pul>lic  nnancial  Rasponslblilty  to  Meet 
Liability  Incurred  tor  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  DeaQi  or  Injury  to 
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Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C  817(d)) 
and  the  Federal  Maritime  Conunission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Carnival  Corporation,  3655  N.W.  87th 

Avenue,  Miami,  FL  33178-2193 
Vessel:  ELATION 

Manhattan  Cruises,  LLC,  LowUne  (PSV) 
Ltd.  and  Lowline  Ltd.,  444  Madison 
Ave.,  #401,  New  York,  NY  10022 

Vessel:  EDINBURGH  CASTLE 

Ulysses  Cruises  Inc.  (d/b/a  Premier 
Cruises),  Premier  Crmse  Lines,  Ltd. 
and  International  Shipping  Partners, 
Inc.,  901  S.  America  Way,  Pier  7, 
Miami,  FL  33132-2073 

Vessel:  OCEANIC 

Dated:  March  2, 1998. 
Jowph  C  PoUdng, 
Secretary. 

[FR  Doc.  98-5769  Filed  3-5-98;  8:45  am] 
MUMQ  oooE  ano-ei-M 


FEDERAL  MARITIME  COMM^SION 

■  Security  for  the  Protection  Of  the 
Put>lic  Indenanlfication  of  P—engere 
forttonporformartco  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Psrfonnance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  ResponsibiUty  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Celebrity  Cruises,  Inc.,  5201  Blue 

Lagoon  Dr..  Miami,  FL  33126 
Vessels:  CENTURY.  GALAXY. 

HORIZON.  MERCURY,  and  ZENITH 
Manhattan  Cruises,  LLC,  444  Madison 

Ave..  #401,  New  York.  NY  10022 
Vessel:  EDINBURGH  CASTLE 
Premier  Cniise  Lines.  Ltd.  and  Ulysses 

Cruises  Inc.  (d/b/a  Premier  Cruises). 

901  S.  America  Way.  Pier  7.  Miami. 

FL  33132-2073 


Vessel:  OCEANIC 

Dated:  March  2, 1998. 
Joa^h  C  Polkiiig, 

Secretary. 

[FR  Doc.  98-5768  Filed  3-5-98;  8:45  am] 

BIUJNQ  CODE  t7ie-ei-M 

FEDERAL  MARITIME  COMMISSION 
Sunsiiins  Act  Meeting 

AQBCY  HOUMNQ  THE  MSTV4Q:  Federal 

Maritime  Commission. 

THE  AND  DATE:  10:00  A.M.-March  11, 

1998. 

place:  800  North  Capitol  Street,  N.W.— 

Room  904  Washington  DQ 

STATUS:  Closed. 

MATTER(8)  TO  BE  CON8I0ERE0:  1.  Petition 

No.  Pl-98— Petition  of  China  Ocean 

Shipping  (Group)  Company  for  Limited 

Exemption  from  Section  9(c)  of  the 

Slipping  Act  of  1984  (Effective  Date  of 

Controlled  Carrier  Rates — QmsideiStion 

of  the  Record 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking  Secretary,  (202)  523- 

5725. 

JoMpli  C  Policing, 

Secretaiy. 

[FR  Doc.  98-5919  Filed  3-4-98;  10:19  am] 

MUMQ  OOOE  STM-OI-M 


FEDERAL  RESERVE  SYSTEM 
Sunsliine  Act  Meeting 

AGENCY  HOLOINQ  THE  MSTMO:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TUE  AND  DATE:  10:00  a.m..  Wednesday. 

March  11. 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets.  N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

Annual  Burden  Estimates 


2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  R.  Coyne.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLaiBHTARY  MFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  httpJ/ 
www.bog.&b.fiBd.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  March  4. 1998. 
Jennifar  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc  98-5920  Filed  3  4  98;  10:19  am] 
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DEPARTMBU  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Coliectton 
Activity;  Comment  Request  Proposed 
Pro|ects 

Title:  Low  Income  Home  Energy 
Assistance  Program  Quarterly 
Allocation  Estimates. 

OMB  No.:  0970-0037. 

Description:  Used  by  States  to  report 
their  estimated  fundii^  requirements  on 
a  percentage  bases,  by  quarter.  The 
information  is  used  to  develop 
apportionment  requests  and  to  provide' 
funding  to  States  when  their  program 
requirements  are  most  acute.  Certain 
States  need  the  bulk  of  their  funds 
during  the  winter  months  while  others 
require  theirs  during  the  summer 
months. 

Respondents:  State.  Local  or  Tribal 
Govt. 


Instrument 


ACF-535 


Number  of  re- 
spondents 


51 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den hours  per 
response 


.25 


Total  burden 
hours 


13 


Estimated  Toted  Annual  Burden 
Hours:  13.  , 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 


information  collection  described  above. 
Copies  of  the  proposed  collecticm  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
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to  the  Administration  for  Children  and 
Families,  Office  of  bfbnnation  Services, 
Division  of  Information  Resource 
Management  Services,  370  LTnlant 
Promenade,  S.W.,  Washington,  D.C 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
commmts  on:  (a)  Whether  the  proposed 
collecdon  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agmcy,  including 
whether  |he  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  March  2, 1998. 
BobSoiia. 

Acting  Beports  Qeamnce  Officer. 
(FR  Doc  98-5821  FUad  3-5-98;  8:45  am} 


Competitive  grant  areas 
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NCS  ...._ 


DEPARTMeNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admbiivtrslion  tor  Chlldran  «nd 
Families 

Notice  of  Pfogram  Announcomont  No. 
ACF/ACYF/RHYP  08-1;  Flacal  Yaw 
(FY)  1996  Ajnaway  and  Homalasa 
Youth  Progrmn  (RHYP):  FImM  Program 
PrforMaa,  Availability  of  nnancial 
Aaaistanoafor  Flacal  Year  1996,  and 
Raquaat  for  AppUcatlona  tor  FY  1998 

AOBCY:  Family  and  Youth  Services 
Bureau  (FY6B),  Administration  on 
Children,  Youth  and  Families  (ACYF, 
HHS). 

ACTK)N:  Notice  of  Fiscal  Year  1998  Final 
Runaway  aad  Homeless  Youth  (RHY) 
Program  Priorities,  availability  of 
finuicial  assistance,  and  request  for 
applicationB  fn-  the  FY  1998  Basic 
Center  Pro-am  for  Runaway  and 
Homeless  Youth  (BCP).  FY  1998  Street 
Outreach  Program  (SOP),  FY  1998 
Youth  Development  State  Collaboration 
Demonstration  Proiect  (State  Demos), 
and  the  FY  1999  National 
Communicatiaa  System  for  Runaway 
and  Homeless  Youth  (NCS). 

summary:  The  Family  and  Youth 
Services  Bureau  of  the  Administration 
on  Children,  Youth  and  Families  is 
publishing  notice  of  final  program 
priorities  and  announcing  the 
availability  of  funds  for 

1.  The  Basic  Center  Program  for 
Runaway  and  Homeless  Youth  (BCP). 
The  purpose  of  the  Basic  Center 
Program  is  to  provide  financial 
assistance  to  establish  or  strengthen 


locally-controlled  centers  that  address 
the  immediate  needs  (outreach, 
temporary  shelter,  food,  clothing, 
counseling,  aftercare,  and  related 
services)  of  runaway  and  hodieless 
youth  and  their  families. 

2.  The  Street  Outreach  Program  for 
Runaway,  Homeless  and  Street  Youth 
(SOP),  llie  purpose  of  the  Street 
Outreach  Progaam  is  to  provide 
fjfiAnrial  assistance  to  prevent  sexual 
abuse  and  exploitation  of  runaway, 
homeless  and  itreet  youth.  Street-based 
outreach  and  education  services, 
including  treatment,  counseling,  and  the 
provision  of  information  and  refBrral 
assistance  are  allowable  services  under 
this  program. 

3.  Youth  Development  State 
Collaboration  Dnnonstration  Project 
(State  Demos).  The  purpose  of  these 
demonstration  grants  is  to  provide 
finimriAl  assistance  to  suppral  the  iise  of 
a  youth  development  approach  by  States 
as  they  address  the  needs  of  adolescents 
at  the  State  and  local  levels. 

4.  National  Communication  System 
for  Runaway  and  Homeless  Youth 
(NCS).  The  purpose  of  the  National 
Communication  System  is  to  provide  a 
national  youth  crisis  hotline  service  that 
includes  information  and  refiarral 
services  and  crisis  counseling  to  ' 
runaway  and  homeless  youth  and  their 
families.  The  system  is  also  responsible 
for  assisting  runaway  and  homeless 
youth  in  communicating  vrith  their 
families  and  with  service  providers. 
DATES:  The  date  and  time  deadline  for 
RECEIPT  by  DHHS  of  applications  for 
new  grants  under  thiaannoimoements 
are  as  follows: 


DeodHne  dates 


May  8. 1998  .. 
I)tay15.1998 
May  15, 1998 
Oct  30.  1998  . 


Deodfcie  times 


4:30p.m..(EDT). 
4:30  pjn.  (EOT). 
4:30  pjn.  (EOT). 
4:30  pjn.  (EDT). 


JMI 


FOR  RJimCfl  MFOMHATION:  Copies  of  the 
program  announcement  will  be 
automatically  sent  to  all  current  FYSB 
grantees,  all  organizations  that  applied 
for  FYSB  grants  awards  in  FY  97  and  all 
individuals  and  organizations  that  have 
asked  to  be  placed  on  the  mailing  Ust  for 
FY  1998.  Q^ies  of  the  program 
announcement  can  be  obtahied  by 
contacting  the  Administration  on 
Children,  Youth  and  Families.  Family 
and  Youth  Services  Bureau.  P.O.  Box 
1182.  Washington.  D.C  20013; 
Telephone:  1-800-351-2293.  A  copy  of 
this  program  announcement  is  also 
located  at  the  FYSB  webeite  at  http:// 
www.acf.dhha.gov/program/FYSB 


imder  Policy  and  Funding 
Announconents. 

SUPPlfMENT  ARY  INFORMATION:  Grant 
awards  of  FY  1998  funds  will  be  made 
by  Septembor  30, 1998  for  the  Basic 
Center  Program,  the  Street  Outreach  . 
Program,  mid  the  Rimaway  and 
Homeless  Youth  State  Collaboration 
Demonstration  Project.  The  award  for 
the  National  Communication  System 
will  be  made  in  FY  1999. 

The  estimated  funds  available  for  new 
awards  and  the  approximate  number  of 
new  grants  that  are  to  be  awarded  under 
this  program  announcement  are  as 
follows: 


Competitive  gant 
areas 


BCP - 

SOP 

State  Demos 
NCS 


New  start 

funds 
available 
(miMons) 


Number 
of  now 
grants 


150 

80 

8 

1 


In  addition  to  the  new  start  grants 
resulting  from  the  FY  98  competition, 
the  Adcdnistiation  on  Children.  Youth 
and  Families  has  provided  or 
anticipates  providing  FY  1998 
noncompetitive,  cmtinuation  funds  to 
current  grantees  in  the  following 
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programs,  as  well  as  grants  for  the 
Transitional  Living  Program  (TLP): 


Program 

Funds 
available 
(mMions) 

Number 
of  grants 

BCP 

$24.6 

5.5 

14.1 

233 

SOP „..„.. 

TLP 

58 
78 

Grantees  eligible  for  these 
continuation  grants  will  receive  letters 
to  that  effect  from  the  appropriate 
Regional  grants  management  offices  and 
should  not  submit  their  continuation 
applications  in  response  to  the  FY  1998 
program  announcement. 

Catalog  of  Federal  Domestic  Aasistance 

Number  93.623,  Basic  Center  Program 
for  Runaway  and  Homeless  Youth; 
Nimiber  93.557,  Street  Outreach 
Program  for  Runaway,  Homeless  and 
Street  Youth;  Number  93.623  Youth 
Development  State  Collaboration 
Demonstration  Project;  and  93.623  for 
the  National  Communication  System. 

Dated:  March  2, 1998. 
Jainn  A.  HamU, 

Deputy  Conunissioner.  Administration  on 
Children,  Youth  and  Families. 

(FR  Doc  98-5872  Filed  3-5-98;  8:45  am] 
BHJJNa  OOOE  41»«-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  08F-O1 30] 

aba  Specialty  Ctiemicais  Corp.;  Filing 
of  Food  Additive  Petition 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng 
that  Ciba  Specialty  Qiemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  bis(2,2,6,6- 
tetramethyl-4-piperidinyl)  sebacate  as  a 
thermal/light  stabilizer  for  polymeric 
adhesives  and  pressure-sensitive 
adhesives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

8UPPI  rycwTARY  MFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4S74)  has  been  filed  by 


Gba  Specialty  Chemicals  Corp.,  540 
White  Plains  Rd.,  P.O.  Box  2005, 
Taiiytown,  NY  10591-9005.  The 
petition  proposes  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  bis(2,2,6,6-tetramethyl-4- 
piperidinyUs^cate  in  polymeric 
adhesives  and  pressure  sensitive 
adhesives. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
aunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

Dated:  February  13, 1998  _ 

Alan  M.  Bulk, 

Director.  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc  98-5801  Piled  3-5-98;  8:45  am) 
BMJJNQ  OOOE  41M-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Mantlflar  HCFA-R-219] 

Agency  information  Collection 
ActhrMes:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utihty,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Managed  Care  Demonstration 
Evaluation;  Fonn  No.:  HCFA-^-219; 
Use:  This  demonstration  is 
congressionally  mandated  under  the 
Social  Health  Maintenance  Organization 
(SHMO)  requirements.  This  evaluation 
will  demonstrate  the  effectiveness  of 


integrating  acute  and  chronic  care 
patimits  with  ESRD  through  expanded 
conununity  care  case  management 
services,  using  innovative  approaches  to 
financing  methodologies  and  benefit 
design.  The  ESRD  Managed  Care 
Demonstration  and  evaluation  will 
fulfill  the  SHMO  legislative 
requirements  descried  in  this  package. 
Frequency:  Other  0,12,  and  30  months; 
Affected  Public:  Business  or  other  for^ 
profit.  Individuals  or  Households; 
Number  of  Respondents:  5,3B5;  Total 
Annual  Responses:  5,365;  Total  Annual 
Hours:  4,540. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phoiie 
niunber,  to  Paperwork^cb.gov,  or  call 
the  Reports  Qearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
on  or  before  April  6, 1998  directly  to  the 
OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 

Dated:  Febniaiy  3, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officar.  HCFA, 
Office  of  Information  Services,  Infmmation 
Techndogy  Investment  Management  Group, 
Division  of  HCFA  ErOaprise  Standards. 
[FR  Doc  98-5786  Filed  3-5-98;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuae  and  Mental  Health 
Servicea  Administration 

Minority  Fellowship  Program 

agency:  Center  for  Mental  Health 
Services  (CMHS),  Substance  Abuse  and 
Mental  Health  Senrvices  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice  of  planned  award  for 
renewal  of  a  clinical  training  grant 
imder  the  Minority  Fellowship  Program 
(MFP)  to  the  American  Psychiatric 
Association  (APA). 

SUMMARY:  SAMHSA's  CMHS  plans  to 
award  a  renewal  MFP  grant  to  the  APA 
for  the  clinical  training  of  psychiatric 
trainees  who  plan  service  careers 
working  with  ethnic  minoritv 
popiilatifflis  with  mental  and  addictive 
health  disorders.  The  project  period  for 
the  renewal  grant  is  anticipated  to  be  3 
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yean.  The  first  year  will  be  funded  at 
approximately  $400,000. 

This  is  not  a  general  request  for 
applications.  The  renewal  clinical 
training  grant  will  only  be  made  to  the 
APA  based  on  the  receipt  of  a 
satisfactory  application  that  is 
considered  to  have  sufficient  merit  by 
an  Initial  Review  Group  and  the  CMHS 
National  Advisory  Council. 
AUTMOMTY:  The  award  will  be  made 
under  the  authority  of  section  303  of  the 
Public  Health  Service  (PHS)  Act.  The 
authority  to  administer  this  program  has 
been  delegated  to  the  Director,  CMHS. 
The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.244. 

BACKQROUNO:  Section  303  of  the  Public 
Health  Service  Act  assigns  to  the 
Secretary,  acting  throu^  the  Director  of 
CMHS,  certain  responsibility  for  the 
clinical  training  of  mental  health 
professionals.  CMHS  is  concerned  with 
the  treatment  of  underserved  priority 
populations;  i.e.,  adults  with  serious 
mental  illness;  children  with  serious 
emotional  disturt)ance;  elderly,  ethnic 
minority  and/or  rural  populations  with 
mental  and  addictive  disorders.  CMHS 
also  considers  the  lack  of  suitably 
trained  professionals  to  be  a  major  cause 
of  the  lack  of  access  for  ethnic  minority 
commimities  to  appropriate  mental 
health  and  substance  abuse  services. 
Accordingly,  CMHS  has  the 
responsibility  for  providing  support  to 
facilitate  the  entry  of  ethnic  minority 
students  into  mental  health  careers  and 
increase  the  number  of  professionals 
trained  at  the  doctoral-level  to  teach, 
administer,  and  provide  direct  mental 
health  and  substance  abuse  services  to 
ethnic  minority  commimities. 

Over  the  past  several  decades,  the 
Federal  mental  health  clinical  training 
program  at  CMHS  (and  previously  at  the 
National  Institute  of  Mental  Health 
[NIMH])  has  addressed  this  gap 
primarily  by  attempting  to  increase  the 
numbers  of  professionals  who  wish  to 
dedicate  themselves  to  serving  ethnic 
minority  populations  with  mental  and 
addictive  disorders. 

A  renewal  application  may  be 
submitted  only  by  the  APA.  This 
professional  organization  has  unique 
access  to  those  students  entering  the 
profession  of  psychiatry.  The  field  of 
psychiatry  has  been  nationally 
recognizeid  for  decades  as  part  of  the 
four  core  mental  health  disciplines, 
along  with  psychology,  nursing  and 
social  work.  The  American 
Psychological  Association,  the 
American  Nursing  Association,  and  the 
Counsel  on  Social  Work  Education  also 
have  ongoing  CMHS  MFP  grant  support. 


Psychiatrists  provide  part  of  an  essential 
core  of  services  for  individuals  with 
serious  mental  illness  and  also  less 
severe  mental  disorders. 

The  APA  is  the  largest  national 
professional  psychiatrists'  organization 
in  the  country.  The  APA  and  its 
affiliates  have  activities  in  all  major 
areas  of  national  policies  affecting 
psychiatry  as  a  profession,  including 
education  and  training. 

The  APA,  along  with  its  affiliates,  has 
direct  involvement  in  curriculimi 
development,  school  accreditation,  and 
post-doctoral  training.  The  APA  has  had 
decades  of  experience  in  working 
directly  with  university  training 
programs  in  its  respective  field. 

Because  of  the  above  unique 
characteristics  and  long  experience, 
NIMH,  the  original  funding  agency, 
chose  APA  as  the  exclusive 
representative  for  the  field  of 
psychiatry.  For  over  20  years,  the  APA 
has  administered  the  MFP  exceptionally 
well;  recruited  excellent  students, 
assured  that  all  program  requirements 
were  satisfied,  and  effectively 
monitored  the  progress  of  fellows 
during  and  after  the  fellowship  period. 
The  MFP  grantee  continues  in  its 
unique  position  to  represent  this  core 
mental  health  discipline  and  eligibility 
for  continuation  funding  has  been 
restricted  to  it  accordingly. 

Therefore,  because  the  APA's  grant 
support  will  end  in  FY  1998,  CMHS  is 
providing  additional  support  for  up  to  3 
years  via  a  renewal  grant  award. 
FOR  FURTHER  INFORMATION:  Questions 
concerning  the  CMHS  MFP  may  be 
directed  to  Mildred  Brooks-McDow, 
MSW,  LICSW,  Division  of  State  and 
Community  Systems  Development, 
Human  Resources  Planning  and 
Development  Branch,  CMHS,  Room 
15C-26,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  telephone  (301)  443- 
4257. 

Dated:  February  27, 1998. 
Richard  Kopanda, 
Executive  Officer. 

[FR  Doc.  98-5756  Filed  3-5-98;  8:45  am] 
BiLUNG  COOK  4162-aM> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-M-45] 

Federal  l^operty  Suitable  as  Facilities 
To  Assist  ttte  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 


SUMMARY:  This  Notice  identifies 
imutilized.  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW.  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
nimiber  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  Order  in 
National  Coaiition  for  the  Homeless  v. 
Vetemns  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
■    from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Brian  Rooney.  Division  of  Property 
Management,  Program  Support  Center, 
HHS.  room  5B-41.  5600  Fishers  Lane, 
Rockville.  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
.    application.  In  order  to  maximize  the 
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opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
appUcations,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  Usted  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  Usted  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ARMY:  Mr.  Jeff 
Holste,  CECPW-FP,  U.S.  Army  Center 
for  Public  Works,  7701  Telegraph  Road, 
Alexandria,  VA  22315;  (703)  428-6318; 
(These  are  not  toll-free  numbers). 

Dated:  February  26, 1998. 

Fred  Kanus,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM,  FEDERAL  REGISTER  REPORT 
FOR  03/06/98 

Suitable/Available  Properties 

Buildings  (by  State) 

Alabama 

Bldg.  3704,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number.  219340185 
Status:  Unutilized 


Comment:  5310  sq.  ft..  2-story  wood,  needs 
rehab,  most  recent  use — barracks,  off-site 
use  only 

Bldg.  3708.  Fort  Rucker 

Ft  Rucker  Co:  Dale  AL  36362-5138 

Landholding  Agency:  Army 

Property  Number:  219340189 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story  wood,  needs 
rehab,  presence  of  asbestos,  most  recent 
use — barracks,  off-site  use  only 

Bldg.  60101 

Shell  Anny  Heliport 

Ft  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Army 

Property  Number  219520152 

Status:  Unutilized 

Comment:  6082  sq.  ft.,  1-story,  most  recent 
use — airfield  fire  station,  off-site  use  only 

Bldg.  60103 

Shell  Aimy  Heliport 

Ft  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Anny 

Property  Niunber:  219520154 

Status:  Unutilized 

Conament:  12516  sq.  ft,  2-story,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  60110 

Shell  Army  Heliport 

Ft  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Army 

Property  Number:  219520155 

Status:  Unutilized 

Comment:  8319  sq.  ft.,  1 -story,  most  recent 
use — admin.,  off-site  use  only 

Bldg.  60113 

Shell  Army  Heliport 

Ft.  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Anny 

Property  Number:  219520156 

Status:  Unutilized 

Comment:  4000  sq.  ft..  1 -story,  most  recent 
use — admin.,  oit-site  use  only 

BIdgs.  2802,  2805 

Fort  Rucker 

Ft  Rucker  Co:  Dale  AL  36362- 

Landholding  Agency:  Army 

Property  Number:  219620662 

Status:  Unutilized 

Comment  *2802=13,082  sq.  ft., 
#2805=13,082  sq.  ft.,  most  recent  use- 
admin.,  needs  repair,  off-site  use  only 

Alaska 

Bldg.  400 

Fort  Richardson 

Ft.  Richardson  AK  99505- 

Landholding  Agency:  Army 

Property  Number:  219440400 

Status:  Unutilized 

Comment:  13056  sq.  ft,  2-story  wood  frame, 

presence  of  lead  paint  and  asbestos,  off-site 

use  only 

Bldg.  402 

Fort  Richardson 

Ft  Richardson  AK  99505- 

Landholding  Agency:  Army 

Property  Number  219440401 

Status:  Unutilized 

Comment:  13056  sq.  ft,  2-story  wood, 

presence  of  lead  paint  and  asbestos,  off-site 

use  only 

Bldg.  407 

Fort  Richardson 

Ft  Richardson  AK  99505- 


Landholding  Agency:  Army 

Property  Number  219440402 

Status:  Unutilized 

Comment:  13056  sq.  ft.,  2-story  wood  frame, 

presence  of  lead  paint  and  asbestos,  off-site 

use  only 

Bldg.  1168 

Fort  Wainwright 

Ft  Wainwright  Co:  Fairbanks  AK  99703- 

Landholding  Agency:  Army 

Property  Number:  219610636 

Status:  Underutilized 

Comment:  6455  sq.  ft,  concrete,  presence  of 
asbestos,  most  recent  use — warehouse 

Bldg.  639,  Fort  Richardson 

Ft  Richardson  AK  99505-6500 

Landholding  Ag^cy:  Army 

Property  Number:  219720152 

Status:  Unutilized 

Comment  9246  sq.  ft.  concrete,  most  recent 
use — auditorium,  poor  condition,  presence 
of  asbestos/lead  paint,  off-site  use  only 

Bldg.  303 

Fort  Richardson 

Anchorage  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  219740272 

Status:  Excess 

Comment:  13,056  sq.  ft,  presence  of 
asbestos/lead  paint,  most  recent  use — 
£amily  housing,  off-site  use  only 

Bldg.  304 

Fort  Richardson 

Anchorage  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  219740273 

Status:  Excess 

Comment:  13,506  sq.  ft,  presence  of 
asbestos/lead  paint,  most  recent  use — 
family  housing,  off-site  use  only 

Bldgs.  312,  313 

Fort  Richardson 

Anchorage  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  219740275 

Status:  Excess 

Comment  13.506  sq.  ft,  presence  of 
asbestos/lead  paint,  most  recent  use — 
femily  housing,  off-site  use  only 

Bldgs.  420,  422,  426.  430 

Fort  Richardson 
Anchorage  AK  99505-6500 

Landholding  Agency:  Army 
Property  Number  219740276 
Status:  Excess 

Conunent  13,056  sq.  ft,  presence  of 
asbestos/lead  paint,  most  recent  use — 
bmily  housing,  off-site  use  only 
Bldg.  660 
Fort  Richardson 
Anchorage  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number  219740277 
Status:  Excess 

Comment:  21,124  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
barracks,  off-site  use  only 
Bldg.  670 
Fort  Richardson 
Anchorage  AK  99505-6500 
Landholding  Agency:  Army 
Property  Number:  219740278 
Status:  Excess 
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Comment  24.763  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use^  . 
barracks,  off-site  use  only 

Bldg.  1101 

Pact  Richardson 

Anchorage  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number  219740279 

Status:  Excess 

Comment:  16,702  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

barracks,  off-site  use  only 

Bldg.  1102 

Port  Richardson 

Anchorage  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number.  219740280 

Status:  Excess 

Comment:  16,327  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use- 
barracks,  off-site  use  only 

Arizona 

Bldg.  82013 

P(Ht  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240752 

Status:  Unutilized 

Comment  2,193  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only 

Bldg.  90327 

Fort  Huachuca 

Siena  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240753 

Status:  Unutilized 

Comment:  279  sq.  ft,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — ' 
offices,  off-site  use  only 

Bldg.  82007 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219240755 

Status:  Unutilized 

Comment:  4,386  sq.  ft.,  2  story  wood  fr^me, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
storehouse,  off-site  use  only 

Bldg.  82009 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219240756 

Status:  Unutilized 

Comment:  2,444  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
storehouse,  off-site  use  only 

Bldg.  84103 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219310296 

Status:  Excess 

Comment:  984  sq.  ft.,  1-story,  presence  of 

asbestos  and  lead  paint,  most  recent  use — 

admin. 

Bldg.  30012 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 


Landholding  Agency:  Army 
Property  Number:  219310298 
Status:  Excess 

Comment:  237  sq.  ft.,  1-story  block,  most 
recent  use — storage 

Bldg.  83102 

U.S.  Army  Intelligence  Center,  Fort 

Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholdiqg  Agency:  Army 
Property  Nnmber:  219330236 
Status:  Unutilized 
Comment  984  sq.  ft,  1 -story  wood,  presence 

of  asbestos,  most  recent  use— office,  off-site 

use  only 

Bldg.  84010 

U.S.  Army  Intelligence  Center,  Fort 

Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Nimiber.  219330237 
Status:  Unutilized 
Comment:  2147  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only 

Bldg.  83027 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410249 
Status:  Unutilized 

Comment:  1993  sq.  ft.;  2  story;  wood;  most 
recent  use — admin.;  off-site  use  only 

Bldg.  84007 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410250 
Status:  Unutilized 

Comment:  2000  sq.  ft;  2  story;  wood;  most 
recent  use — admin.;  off-site  use  only 

Bldg.  30126 
Fort  Huachuca 

Sierra  Viste  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410252 
Status:  Unutilized 

Comment:  9324  sq.  ft;  1  story;  wood;  most 
recent  use — maintenance;  off-site  use  only 

Bldg.  84014 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219410253 
Status:  Unutilized 

Comment:  2260  sq.  ft.;  1  story;  wood;  most 
recent  use — maintenance;  off-site  use  only 

Bldg.  S-106 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/La  Paz  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number:  219420345 

Status:  Unutilized 

Comment  1101  sq.  ft.,  1-story,  cold  storage 

bldg.,  needs  repair 
Bldg.  S-306 
Yuma  Proving  Ground 
Yuma  Co:  Yuma/U  Paz  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Number:  219420346 
Status:  Unutilized 
Comment  4103  sq.  ft.,  2-story,  needs  major 

rehab,  scheduled  to  be  vacated  on  or  about 

2/95 
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Bldg.  83023 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Anny 

Property  Number  219430247 

Status:  Unutilized 

Comment:  1649  sq.  ft.,  1-story,  wood  frame. 

most  recent  use — instructional  bldg.,  needs 

repair,  off-site  use  only 

Bldg.  81028 

Fort  Huachuca 

Sierra  Vista  Ca  Cochise  AZ  8563&- 

Landholdlng  Agency:  Army 

Property  Number  219430249 

Status:  Unutilized 

Comment  2193  sq.  ft,  2-story,  wood  frame, 
most  recent  use — admin.,  needs  repair,  off- 
site  use  only 

Bldg.  80111 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  8563&- 

Landholding  Agency:  Army 

Property  Number  219430250 

Status:  Unutilized 

Comment:  2032  sq.  ft.,  1 -story,  wood  frame, 

most  recent  use — instructional  bldg.,  needs 

repair,  off-site  use  only 
Bldg.  503,  Yuma  Proving  Ground 
Yuma  Co:  Yuma  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Nun:d>er  219520073 
Status:  Undervtilized 
Comment:  3789  sq.  ft,  2-st(»y,  major 

structural  changes  required  to  meet  floor 

loading  &  fire  c»de  requirements,  presence 

of  asbestos. 

9  Bldgs. 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Location:  82002,  82027,  82028, 83021,  82022. 
85008,  85009,  85027,  85028 

Landholding  Agency:  Army 

Property  Number  219610639 

Status:  Unutilized 

Comment:  various  sq.  ft;  presence  of 
asbestos,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  85005 

Fort  Huachuca 

Sierra  Vista  Go:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219610640 

Status:  Unutilized 

Comment:  3515  sq.  ft.;  presence  of  asbestos, 
most  recent  use— dining  off-site  use  only 

Bldgs.  13548,  72918 

Fort  Huachuca 

Sierra  Vista  Go:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219620663 

Status:  Unutilized 

Comment  #13548=2048  sq.  ft.,  most  recent 
use— maint  shop.  #72918=2822  sq.  ft., 
most  recent  use — storage,  possible 
asbestos/lead  base  paint,  off-site  use  only 

Bldg.  41410 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number  219640508 

Status:  Unutilized 

Comment:  582  sq.  ft.;  presence  of  lead  base 

paint,  most  recent  use — admin.,  off-site  use 

only 
Bldg.  71916 
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Fort  Huachuca 

Sieira  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Aimy 

Property  Number  219640509 

Status:  Unutilized 

Comment  1225  sq.  ft;  presence  of  asbestos/ 

lead  base  paint,  most  recent  use — storage, 

oET-site  use  only 

11  Bldgs.,  Fort  Huachuca 

«31209,  31210,  31211,  81104,  82001,  82010, 

84025,  84026.  84027,  84028,  84105 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219640510 
Status:  Unutilized 
Comment  various  sq.  ft;  presence  of 

asbestos/lead  base  paint,  off-site  use  only 
5  Bldgs. 
Fort  Huachuca 

73910,  76912,  82014,  82017.  84005 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholdlng  Agency:  Army 
Property  Number  219740281 
Status:  Excess 
Comment:  various  sq.  ft;  presence  of 

asbestos/lead  base  paint  most  recent  use — 

motor  pool/admin.,  off-site  use  only 

Colorado 

Bldg.  T-222 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630126 

Status:  Unutilized 

Comment  2750  sq.  ft,  poor  condition, 

possible  asbestos/lead  based  paint,  most 

recent  use — storage,  off-set  use  only 
Bldg.  P-1008 
Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630127 
Status:  Unutilized 
Comment:  3362  sq.  ft,  £air  condition, 

possible  asbestos/lead  based  paint,  most 

recent  use — service  outlet,  off-site  use  only 
Bldg.  T-1827 
Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630132 
Status:  Unutilized 
Ccnnment  2488  sq.  ft.,  poor  condition, 

possible  asbestos,  most  recent  use — service 

outlet  off-site  use  only 
Bldg.  T-2438 
Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630133 
Status:  Unutilized 
Comment  4020  sq.  ft.,  fait  condition,  most 

recent  use-instruction  bldg.,  off-site  use 

(mly 

Bldg.  T-6043 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630136 

Status:  Unutilized 

Comment  10225  sq.  ft,  poor  condition, 

possible  asbestos,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-6052 


Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630137 

Status:  Unutilized 

Comment:  4458  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use — 
maintenance  shop,  off-site  use  only 

Bldg.  T-6089 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630139 

Status:  Unutilized 

Comment  3150  sq.  ft,  poor  condition, 
possible  asbestos,  most  recent  use — service 
outlet,  off-site  use  only 

Bldg.  S-6226 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630141 

Status:  Unutilized 

Comment  13154  sq.  ft,  hir  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.;  off-site  use  only 

Bldg.  S-6230 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219630143 

Status:  Unutilized 

Comment  13154  sq.  ft,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.;  off-site  use  only 

Bldg.  S-6235 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholchng  Agency:  Army 

Property  Number  219630144 

Status:  Unutilized 

Comment  10038  sq.  ft,  poor  condition, 

possible  asbestos/lead  based  paint,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  S-6240 
Fort  Carson 

Ft  Carson  Co.:  El  Paso,  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630145 
Status:  Unutilized 
Comment  9985  sq.  ft,  poor  condition, 

possible  asbestos/lead  based  paint,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  S-6241 
Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630146 
Status:  Unutilized 
Comment:  10038  sq.  ft.,  poor  condition, 

possible  asbestos/lead  based  paint,  off-site 

use  only 
Bldgs.  6244,  6247 
Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 
Landholding  Agency:  Army 
Property  Number  219630148 
Status:  Unutilized 
Comment:  feir  condition,  possible  asbestos/ 

lead  based  paint,  most  recent  use — admin., 

off-site  use  only 

Bldgs.  S-6245,  S-6246 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 


Landholding  Agency:  Army 

Property  Number  219630149 

Status:  Unutilised 

Comment  fair  condition,  possible  asbestos/ 

lead  based  paint  most  recent  use — 

barracks,  off-site  use  only 
Bldg.  S-6260 
Fort  Carson 

Ft  Carson  Co:  El  Paso  00  80913-5023 
Landholding  Agency:  Army 
Property  Nuiaber  21963ei52 
Status:  Unutilized 
Comment  2953  sq.  ft.,  tur  condition, 

possibte  asbestos/lead  burnt  poiiit  matt 

recent  use— coram,  bldg.,  off-site  aae  mly 
Bldg.  S-6261 
FortCar8<m 

Ft  Canon  Co:  El  Paso  GO  80»l»-sae3 
Landholding  Agency:  Army 
Property  Niimhsf  219630153 
Status:  Unutttoad 
Comment  7779  sq.  ft.,  fair  coaditioa, 

possible  ubaslw/>BBd  based  paint  most 

recent  use — staraf*.  off«ite  use  only 
Bldg.  T-847 
Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913- 
Landfaolding  Agency:  Army 
Property  Number  219730209 
Status:  Unutilised 
Comment  10286  sq.  ft,  2-8tory,  possible 

asbestos/lead  paiat,  most  recrat  use — 

admin.,  off-site  use  only 

Bldg.  P-1007 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  809)3- 

Landholdiag  Agency:  Army 

Property  Number  219730210 

Status:  UnutUiaMl 

Conmient  3819  s^  ft,  needs  repair,  possible 

asbestos/lead  patst,  most  receat  use— 

health  diaic,  ofNita  use  only 
Bldg.  T-1342 
Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  8091^ 
Landholding  Agency:  Army 
Property  Number  219730211 
Status:  UnutiUnd 
Comment  13364  sq.  ft,  posstUe  asbestos/ 

lead  paint  most  racent  use — iastniction 

bMg. 

Bldg.  T-1641 

Fort  Carson 

Ft  Carson  Co:  Bl  Paso  CO  8e9I9> 

Landholding  Agency:  Amy 

Property  Number  219730212 

Status:  Unutilized 

Comment  3663  sq.  ft,  possible  asbestos/lead 

paint  most  receat  use— aifaidii.,«#4ite  use 

only 

Bldg.  T-6005 
Port  Carson 

Ft  Carson  Co:  El  Paso  CO  80913- 
Landholding  Agency;  Army 
Property  Number  219730213 
Status:  Unutilized 

Comment  19,015  sq.  ft,  possiUe  asbestos/ 
lead  paint  most  recent  use — ^vvarehouse      • 

Bldg.  T-6028 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913- 

Landhol<fing  Agency:  Army 

Property  Number  219730214 

Status:  Unutilized 
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Comment:  10,193  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — warehouse, 
off-site  use  only 

Bldg.  T-6049 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number:  219730215 

Status:  Unutilized 

Comment:  19,344  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — ^youtfa  center 

Bldg.  P-622SA 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Propoty  Number:  219730216 

Status:  Unutilized 

Comment  1040  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — garage,  off-site  use 

only 

Bldg.  S-6274 

Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  8091 3- 

Landholding  Agency:  Army 

Property  Number  219730217 

Status:  Unutilized 

Comment:  4751  sq.  ft.,  possible  asbestoa/lead 

paint,  most  recent  use — ^warehouse,  off-site 

use  only 

Georgia 

Bldg.  5390 

Fott  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219010137 
Status:  Unutilized 

Conoment:  2432  sq.  ft.;  most  recent  use — 
dining  room;  needs  rehab. 

Bldg.  5362 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Nimiber  219010147 
Status:  Unutilized 

Comment:  5559  sq.  ft.;  most  recent  use — 
service  club;  needs  rehab. 

Bldg.  5392 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number.  219010151 
Status:  Unutilized 

Comment:  2432  sq.  ft.;. most  recent  use — 
dining  room;  needs  rehab. 

Bldg.  5391 

Port  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219010152 

Status:  Unutilized 

Comment:  2432  sq.  ft.;  most  recent  use — 
dining  room;  needs  rehab. 

Bldg.  4487 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011681 

Status:  Unutilized 

Comment:  1868  sq.  ft.;  most  recent  use — 
telephone  exchange  bldg.;  needs 
substantial  rehabilitation;  1  floor. 

Bldg.  4319 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011683 

Status:  Unutilized 


Conunent:  2584  sq.  ft;  most  recent  use — 
vehicle  maintenance  shop;  needs 
substantial  rehabilitation;  1  floor 

Bldg.  3400 

Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219011694 

Status:  Unutilized 

Comment:  2570  sq.  ft;  most  recent  use — fire 

station;  needs  substantial  rehabilitation;  1 

floor 

Bldg.  2285 

Fori  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219011704 

Status:  Unutilized 

Comment:  4574  sq.  ft;  most  recent  use — 

clinic;  ne«ds  substantial  rehabilitation;  1 

floor 
Bldg.  4092 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219011709 
Status:  Unutilized 
Comment:  336  sq.  ft.;  most  recent  use — 

inflanmiable  materials  storage;  needs 

substantial  rehabilitation;  1  floor 
Bldg.  4089 
Fort  Benniqg 

Fort  Benniqg  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219011710 
Status:  Unutilized 
Comment  176  sq.  ft;  most  recent  use — gas 

station;  needs  substantial  rehabilitation;  1 

floor 

Bldg.  1235 

Fort  Benniqg 

Fort  Benniqg  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219014887 

Status:  Unutilized 

Comment:  9367  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — General 

Storehouse 
Bldg.  1236 

Fort  Benniqg  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219014888 
Status:  Unutilized 
Comment:  9367  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — General 

Storehouse 
Bldg.  4491 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219014916 
Status:  Unutilized 
Conunent:  18240  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — Vehicle 

maintenance  shop 
Bldg.  2150 
Fort  Benning 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholdiqg  Agency:  Army 
Property  Number:  219120258 
Status:  Unutilized 
Comment:  3909  sq.  ft.;  1  story,  needs  rehab; 

most  recent  use — general  inst.  bldg 
Bldg.  3828 
Fort  Benning 
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Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219120266 
Status:  Unutilised 

Comment:  628  iq.  ft;  1  story,  needs  rehab; 
most  recent  use — General  storehouse 

Bldg.  3086,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Afency:  Army 

Property  Number:  219220688 

Status:  Unutilised 

Comment:  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  needs  major  rehab,  off-site 
removal  only 

Bldg.  3089,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220689 

Status:  Unutilised 

Comment:  4720  sq.  ft.  2  story,  most  recent 
use — barracks,  needs  major  rehab,  off-site 
removal  only 

Bldg.  1252,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220694 

Status:  Unutilised 

Comment  583  tq.  ft,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  1733,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220698 

Status:  Unutilised 

Comment:  9375  sq.  ft,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  3083,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220699 

Status:  Unutilised 

Comment  1372  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  3856,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number.  219220703 

Status:  Unutilized 

Comment:  4111  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4881,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220707 

Status:  Unutilized 

Comment:  2449  sq.  ft.,  1  story,  most  recent 
use — storehouse,  need  repairs,  off-site 
removal  only 

Bldg.  4963,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220710 

Status:  Unutilized 

Comment:  6077  sq.  ft.,  1  story,  most  recent 
use — storehouse,  need  repairs,  off-site 
removal  only 

Bldg.  2396,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220712 
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Status:  Unutilized 

Comment:  9786  sq.  ft.,  1  story,  most  recent 

use — dining  facility,  needs  major  rehab, 

off-site  removal  only 

Bldg.  3085,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220715 

Status:  Unutilized 

Comment-  2253  sq.  ft,  1  story,  most  recent 

use — dining  facility,  needs  major  rehab, 

off-site' removal  only 
Bldg.  4882,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220727 
Status:  Unutilized 
Comment:  6077  sq.  ft,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only 

Bldg.  4967,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220728 

Status:  Unutilized 

Cohunent:  6077  sq.  ft,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only 
Bldg.  5396,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220734 
Status:  Unutilized 
Comment:  10944  sq.  ft.,  1  story,  most  recent 

use — general  instruction  bldg.,  needs  major 

rehab,  off-site  removal  only 
Bldg.  247,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219220735 
Status:  Unutilized 
Conunent:  1144  sq.  ft,  1  story,  most  recent 

use — offices,  needs  major  rehab,  off-site 

removal  only 

Bldg.  4977,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220736 

Status:  Unutilized 

Comment  192  sq.  ft.,  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only 
Bldg.  4944,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219220747 
Status:  Unutilized 
Conunent:  6400  sq.  ft.,  1  story,  most  recent 

use — ^vehicle  maintenance  shop,  need  - 

repairs,  off-site  removal  only 
Bldg.  4960,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219220752 
Status:  Unutilized 
Comment:  3335  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only 
Bldg.  4969,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219220753 
Status:  Unutilized 


Comment:  8416  sq.  ft.,  1  story,  most  recent 
use — ^vehicle  maintenance  shop,  off-site 
removal  only 

Bldg.  1758,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220755 

Status:  Unutilized 

Comment:  7817  sq.  ft.,  1  story,  most  recent 
use — warehouse,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  3817,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220758 

Status:  Unutilized 

Comment:  4000  sq.  ft.,  1  story,  most  recent 
use — warehouse,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4884,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220762 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 

Bldg.  4964,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220763 

Status:  Unutilized 

Comment  2000  sq.  ft,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 

Bldg.  4966,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landhoiding  Agency:  Army 

Property  Number:  219220764 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only 

Bldg.  4679,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219220767 

Status:  Unutilized 

Comment:  8657  sq.  ft,  1  story,  most  recent 
use — supply  bldg.,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4883,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219220768 

Status:  Unutilized 

Comment:  2600  sq.  ft.,  1  story,  most  recent 

use — supply  bldg.,  need  repairs,  off-site 

removal  only 

Bldg.  4965,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agencv:  Army 

Property  Number:  219220769 

Status:  Unutilized 

Comment:  7713  sq.  ft,  1  story,  most  recent 

use — supply  bldg.,  need  repairs,  off-site 

removal  only 
Bldg.  2513,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219220770 
Status:  Unutilized 
Comment  9483  sq.  ft,  1  story,  most  recent 

use — training  center,  needs  major  rehab, 

off-site  removal  only 


Bldg.  2589,  Fort  Benoing 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Amy 

Property  Number  219220772 

Status:  Unutilized 

Comment  146  sq.  ft,  1  story,  most  recent 
use — training  bldg.,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4945,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Nimiber  219220779 

Status:  Unutilized 

Comment  220  sq.  ft,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only 

Bldg.  4979,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  3190S- 

Landholding  Agency:  Army 

Property  Number:  219220780 

Status:  Unutilized 

Conunent:  400  sq.  ft.,  1  story,  most  recent 

use— oil  house,  need  repairs,  off-site 

removal  only 

Bldg.  4004,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310418 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldg.  1835,  Fort  Benning 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219310443 
Status:  Unutilized 
Comment  1712  sq.  ft,  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only 

Bldg.  3072,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310447 

Status:  Unutilized 

Comment  479  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— bdqirs.  bldg.,  off-«ite  use 

only 

Bldg.  4019,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310451 

Status:  Unutilized 

Conunent:  3270  sq.  ft.  2-story,  needs  rehab, 

most  recent  use — fadqtrs  bldg..  off-site  use 

only 

Bldg.  4023,  Fort  Benning 

Ft  Benning  Ce:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310461 

Status:  Unutilized 

Comment  2269  sq.  ft,  l-stray,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  4024,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219310462 

Status:  Unutilized 

Comment:  3281  sq.  ft,  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only 

Bldg.  4067,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 
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Property  Number:  219310465 

Status:  Unutilized 

Comment:  4406  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  10847,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219310476 
Status:  Unutilized 
Comment:  1056  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — scout  bldg.,  off-site  use 

only 
Bldg.  10768,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landbolding  Agency:  Army 
Property  Number:  219310477 
Status:  Unutilized 
Comment:  1230  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — scout  bldg..  off-site  use 

only 
Bldg.  2683,  Fort  Benning 
Ft.  Beiming  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219310478 
Status:  Unutilized 
Comment:  1816  sq.  ft.,  1-story,  needs  rahab, 

most  recent  use — scout  bldg.,  off-site  use 

only 
Bldg.  354,  Fort  Gordon 
Ft.  Gordon  Co:  Richmond  GA  3090&- 
Landholding  Agency:  Army 
Property  Number  219330259 
Status:  Unutilized 
Comment:  4237  sq.  ft.,  1-story  wood,  possible 

termite  damage,  needs  repair,  presence  of 

asbestos,  most  recent  use — offices,  off-site 

use  only 

Bldg.  355,  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219330260 

Status:  Unutilized 

Comment:  4237  sq.  ft.,  1-story  wood,  needs 

repair,  presence  of  asbestos,  most  recent 

use— offices,  off-site  use  only 

Bldg.  356,  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219330261 

Status:  Unutilized 

Comment:  4237  sq.  ft.,  1-story  wood,  possible 

termite  damage,  needs  repair,  most  recent 

use— offices,  off-site  use  only 

Bldg.  19601,  Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Propehy  Number:  219330268 

Status:  Unutilized 

Comment:  2132  sq.  ft.,  1-story  wood,  possible 

termite  damage,  presence  of  asbestos,  most 

recent  use — offices,  off-site  use  only 
Bldg.  19602,  Fort  Gordon 
Ft.  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219330269 
Status:  Unutilized 
Comment:  1555  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only 

Bldg.  332,  Fort  Gordon 
Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Ntmiber:  219330289 
Status:  Unutilized 


Comment:  5340  sq.  ft.,  1-story  wood,  needs 
repair,  presence  of  asbestos,  most  recent 
use — laborBtory,  off-site  use  only 

Bldg.  333,  Fart  Gordon 

Ft.  Gordon  Go:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219330290 

Status:  Unutilized 

Comment:  5340  sq.  ft.,  1-story  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use — laboratory,  off- 
site  use  only 

Bldg.  352,  Fort  Gordon 

Ft.  Gordon  Gb:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219330294 

Status:  Unutilized 

Comment:  560  sq.  ft.,  1 -story  metal,  presence 
of  asbestos,  most  recent  use — equip, 
storage,  off-site  use  only 

Bldg.  10501 

Fort  Gordon 

Ft.  Gordon  Go:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219410264 

Status:  Unutilized 

Comment:  2516  sq.  ft.;  1  story;  wood;  needs 
rehab.;  most  recent  use — office;  off-site  use 
only 

Bldg.  11813 
Fort  Gordon 

Ft.  Gordon  Go:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219410269 
Status:  Unutilized 

Comment:  70  sq.  ft.;  1  story;  metal;  needs 
rehab.;  most  recent  use — storage;  off-site 
use  only 
Bldg.  21314 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219410270 
Status:  Unutilized 
Comment:  85  sq.  ft.;  1  story;  needs  rehab.; 

most  recent  use — storage;  off-site  use  only 
Bldg.  951 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219410271 
Status:  Unutilized 
Comment:  17,825  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — workshop;  off-site 

use  only 
Bldg.  12809 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219410272 
Status:  Unutilized 
Comment:  2788  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — maintenance 

shop;  off-site  use  only 
Bldg.  10306 
Fort  Gordon 

Fort  Gordon  Co:  Richmond  GA  30905- 
Landholdiog  Agency:  Army 
Property  Number:  219410273 
Status:  Unutilized 
Conmient:  195  sq.  ft.;  1  story;  wood;  most 

recent  use — oil  storage  shed;  off-site  use 

only 
Bldg.  2813.  Ft  Benning 


Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219520074 

Status:  Unutilized 

Comment:  40,536  sq.  ft..  4-story,  most  recent 

use — admin.,  needs  major  repair,  off-site 

use  only 

Bldg.  T-901 

Hunter  Army  Airfield 

Savannah  Co:  Chatham  GA  31409- 

Landholding  Agency:  Army 

Property  Number:  219520077 

Status:  Unutilized 

Comment:  1,828  sq.  ft.,  1-story,  needs  major 

repair,  most  recent  use — admin.,  off-site 

use  only 

Bldg.  2814,  Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219520133 

Status:  Unutilized 

Conmient:  40,536  sq.  ft.,  4-story,  most  recent 

use — barracks  w/dining,  needs  major 

repair,  off-site  use  only 

Bldg.  1755,  Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219520170 

Status:  Unutilized 

Conunent:  3,142  sq.  ft.,  needs  rehab,  most 

recent  use — maint.  shop,  off-site  use  only 
Bldg.  4051,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbjr:  219520175 
Status:  Unutilized 
Comment:  967  sq.  ft,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only 

Bldg.  A1618,  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Liandholding  Agency:  Army 

Property  Number:  219520184 

Status:  Unutilized 

Comment  2,800  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storage,  presence  of 
asbestos  &  lead  base  paint,  off-site  use  only 

Bldg.  2141 
Fort  Gordon 
Ft  Gordon  Co:  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219610655 
Status:  Unutiliaed 

Comment:  2283  sq.  ft.,  needs  repair,  most 
recent  use — office,  off-site  use  only 

Bldg.  34300 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219620664 

Status:  Unutilized 

Comment:  252S  sq.  ft.,  most  recent  use — auto 

SVC  store,  possible  asbestos,  off-site  use 

only 
Bldg.  S-7332  . 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  219630160 
Status:  Unutilised 
Comment:  1140  sq.  ft,  &ir  condition,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  T-293 
Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314- 
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Landholding  Agency:  Aimy 

Property  Number:  219710230 

Status:  Excess 

Conunent:  5220  sq.  ft.,  most  recent  use — 

admin.,  needs  major  repairs,  off-site  use 

only 

Bldg.  T-963 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219710232 

Status:  Excess 

Comment  3108  sq.  ft,  most  recent  use — ^veh. 

maint  shop,  needs  major  repairs,  off-site 

use  only 

Bldg.  107 

FortBenning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219720154 

Status:  Unutilized 

Comment  12823  sq.  ft,  needs  rehab,  most 
recent  use — ^warehouse,  off-site  use  only 

Bldg.  239 

FortBenning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219720155 

Status:  Unutilized 

Comment:  2817  sq.  ft.,  needs  rehab,  most 
recent  use — exdiange  service  outlet,  off- 
site  use  only 

Bldg.  322 

FortBenning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219720156 

Status:  Unutilized 

Comment  9600  sq.  ft,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  327 

FortBenning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219720157 

Status:  Unutilized 

Comment  996  sq.  ft,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  329 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720158 
Status:  Unutilized 
Comment  1001  sq.  ft,  needs  rehab,  most 

recent  use — access  cnt  &c,  off-site  use  only 
Bldg.  1727 
FortBenning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720159 
Status:  Unutilized 
Comment  704  sq.  ft,  needs  rehab,  most 

recent  use — stwage,  off-site  use  only 

Bldg.  1728 

¥att  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219720160 

Status:  Unutilized 

Comment  7693  sq.  ft,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  1737 
Fmt  Benning 


Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219720161 

Status:  Unutilized 

Comment  1500  sq.  ft,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  2512 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720162 
Status:  Unutilized 
Comment  4378  sq.  ft,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  2515 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720163 
Status:  Unutilized 
Comment:  4720  sq.  ft,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  2517-2518,  2521-2525 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720164 
Status:  Unutilized 
CcHnment  4720  sq.  ft  each,  needs  rehab, 

most  recent  use— education  facility,  off-site 

use  only 

Bldg.  2527-2531 

FortBenning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219720165 

Status:  Unutilized 

Comment  4720  sq.  ft.  each,  needs  rehab, 

most  recent  use — admin.,  off-site  use  only 
Bldg.  2592 
FortBenning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholdlng  Agency:  Army 
Property  Number  219720166 
Status:  Unutilized 
Comment:  11674  sq.  ft,  needs  rehab,  most 

recent  use — gym,  off-site  use  only 
Bldg.  2593 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219720167 
Status:  Unutilized 
Comment  13644  sq.  ft,  needs  rehab,  most 

recent  use — parachute  shop,  off-site  use 

only 

Bldg.  2595 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720168 
Status:  Unutilized 

Comment  3356  sq.  it,  needs  rehab,  most 
recent  use— chapel,  off-site  use  only 

Bldgs.  2865,  2869,  2872 

Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219720169 

Status:  Unutilized 

Comment  approx.  1100  sq.  it.  each,  needs 
rehab,  most  recant  use  shower  he,  off- 
site  use  only 

Bldgs.  4400-4402 


Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219720170 

Status:  Unutilized 

Comment:  various  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
Bldg.  4404 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720171 
Status:  Unutilized 
Comment  2723  sq.  ft.,  needs  rehab,  most 

recent  use— detached  day  roran,  off-site  use 

only 

Bldg.  4405 

Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219720172 

Status:  Unutilized 

Comment  7670  sq.  ft,  needs  rehab,  most 

recent  use — barracks,  off-site  use  only 
Bldg.  4406 
FortBenning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720173  "^ 

Status:  Unutilized 
Comment:  1372  sq.  ft,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  4407 
F(Hl  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720174 
Status:  Unutilized 
Comment:  1635  sq.  ft,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only 
11  Bldgs. 
Fort  Benning 
4428-4429,  4433-4436,  4441-4443.-4447- 

4448 
Ft  Benning  Co:  Muscogee  GA  3190S- 
Landholding  Agency:  Army 
Property  Number  219720175 
Status:  Unutilized 
Comment:  4425  sq.  ft  each,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
6  Bldgs. 
Fort  Benning 

4450-4451,  4453-4454.  4456-4457 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720176 
Status:  Unutilized 
Conunent:  4425  sq.  ft  each,  np^ds  rehab, 

most  recent  use — barracks,  off-site  use  only 
10  Bldgs 
Fort  Benning 

4460-4461,  4463-4464,  4468,  4470-4474 
Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720177 
Status:  Unutilized 
Comment  4425  sq.  it  each,  needs  rehab, 

most  recent  use — barracks,  off-site  use  only 
Bldgs.  4432,  4440,  4445 
FortBenning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landhoiding  Agency:  Army 
Property  Number  219720179 
Status:  Unutilized 
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Comment:  Various  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

SBldgs. 

Fort  Benning 

4425,  4431,  4438-4439,  4452,  4458-4459, 

4465 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency;  Army 
Property  Number:  219720180 
Status:  Unutilized 
Comment:  2498  sq.  ft.  each,  needs  rehab, 

most  recent  use— dining  fiacility,  off-site 

use  only 
6  Bldgs. 
Fort  Benning 

4430,  4437,  4449,  4455,  4462,  4467 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219720181 
Status:  Unutilized 
Comment:  1884  sq.  ft.  each,  needs  rehab, 

most  recent  use — admin.,  off-site  use  only 

Bldgs.  4444 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219720182 

Status:  Unutilized 

Comment:  2284  sq.  ft.,  needs  rehab,  most 

recent  use — medical  clinic,  off-site  use 

only 
Bldgs.  4475 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219720183 
Status:  Unutilized 
Comment:  2213  sq.  ft.,  needs  rehab,  most 

recent  use — headquarters  bldg.,  off-site  use 

only 
Bldg.  4476 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219720184 
Status:  Unutilized 
Comment:  3148  sq.  ft.,  needs  rehab,  most 

recent  use — vehicle  maint.  shop,  off-site 

use  only 
Bldgs.  4478,  4485 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219720185 
Status:  Unutilized 
Comment:  3000  sq.  ft.  and  4366  sq.  ft.,  needs 

rehab,  most  recent  use — instruction  bldg., 

off-site  use  only 
Bldg.  4480 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219720186 
Status:  Unutilized 
Comment:  3000  sq.  ft.,  needs  rehab,  most 

recent  use — mobilization  dining  facility, 

off-site  use  only 
Bldg.  4482 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219720187 
Status:  Unutilized 


Comment:  3000  sq.  ft,  needs  rehab,  most 
recent  use — carpentry  shop,  off-site  use 
only 

Bldg.  4640 

Fort  Benniag 

Ft  Benning  Co:  Muscogee  GA  31905- 

Landholdiog  Agency:  Army 

Property  Number:  219720188 

Status:  Unutilized 

Comment:  3800  sq.  ft.,  needs  rehab,  most 

recent  use — exchange  branch,  off-site  use 

only 
8  Bldgs. 
Fort  Benniag 

4700-4701,  4704-4707,  4710-4711 
Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholdiog  Agency:  Army 
Property  Number:  219720189 
Status:  Unutilized 
Conunent:  6433  sq.  ft.  each,  needs  rehab, 

most  recent  use — unaccompanied 

personnel  housing,  off-site  use  only 
Bldgs.  4703,  4708-4709 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219720190 
Status:  Unutilized 
Comment:  3570  sq.  ft.  each,  needs  rehab, 

most  recent  use — battalion  headquarters 

bldg.,  off>site  use  only 

Bldg.  4714 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219720191 

Status:  Unutilized 

Comment:  1983  sq.  ft.,  needs  rehab,  most 

recent  use — battalion  headquarters  bldg., 

off-site  ute  only 
Bldg.  4702 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219720192 
Status:  Unutilized 
Comment:  3690  sq.  ft.,  needs  rehab,  most 

recent  use — dining  facility,  off-site  use 

only 

Bldgs.  471i-47l3 

Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number:  219720193 

Status:  Unutilized 

Comment:  1983  sq.  ft.  and  10270  sq.  ft., 
needs  rehab,  most  recent  use — company 
headquarters  bldg.,  off-site  use  only 

Bldg.  T-930 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Prof)erty  Number:  219730218 

Status:  Unutilized 

Comment:  34098  sq.  ft.,  poor  condition,  most 

recent  use — laundry,  off-site  use  only 
Bldg.  T-931 
Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  219730219 
Status:  Unutilized 
Comment:  2232  sq.  ft.,  poor  condition,  most 

recent  use — gas  gen.  plant,  off-site  use  only 


Bldg.  T-949 
Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314- 
Landholding  Agency:  Army 
Property  Number.  219730220 
Status:  Unutilized 

Comment:  240  sq.  ft.,  poor  condition,  most 
recent  use — plant  bldg.,  off-site  use  only 

Hawaii 


P-88 

Aliamanu  Military  Reservation 

Honolulu  Co:  Honolulu  HI  96818- 

Location:  Approximately  600  feet  from  Main 
Gate  on  Aliamanu  Drive. 

Landholding  Agency:  Army 

Property  Number  219030324 

Status:  Unutilieed 

Comment:  45,216  sq.  ft.  underground  tunnel 
complex,  pres.  of  asbestos,  clean-up 
required  of  oontamination,  use  of  respirator 
required  by  those  entering  property,  use 
limitations   | 

Bldg.  S-823     ' 
Wheeler  Army  Airfield 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number:  219520082 
Status:  Unutilieed 

Comment:  3150  sq.  ft.,  2-story  wood  frame, 
most  recent  use— office,  off-site  use  only 

Bldg.  T-723 

Fort  Shafter     ' 

Honolulu  HI  9681»- 

Landholding  Agency^  Army 

Property  Number:  219620657 

Status:  Unutilized 

Comment:  1751  sq.  ft.,  most  recent  use — store 

house,  off-site  use  only 
Bldg.  T-1629 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number:  219620658 
Status:  Unutilized 
Comment:  3287  sq.  ft.,  most  recent  use — 

storage,  possible  termite  infestation,  off-site 

use  only 
Bldg.  T-587 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number:  219640198 
Status:  Unutilized 
Comment:  3446  sq.  ft.,  most  recent  use — 

ofHce,  off-site  use  only 

Bldg.  P-591 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  NumhKBr:  219640199 
Status:  Unutilized 

Comment:  800  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  P-592 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219640200 

Status:  Unutilized 

Comment:  800  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-674A 
Schofield  Barracks 
Wahiawa  HI  96786- 
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Landholding  Agency:  Army 
Property  Number  219640201 
Status:  Unutilized 

Comment:  4365  sq.  ft,  most  recent  use — 
oEEice/classroom,  off-site  use  only 

Bldg.  T-675A 
Scliofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number.  219640202 
Status:  Unutilized 

Comment:  4365  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 

Bldg.  T-337 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number.  219640203 

Status:  Unutilized 

Comment:  132  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-527 
Fort  Shafier 

Honolulu  Co:  Honolulu  HI  9681*- 
Landholding  Agency:  Army 
Property  Number  219640204 
Status:  Unutilized 
Comment:  4131  sq.  fL,  most  recent  use — 

training  center,  off-site  use  only 
Bldg.  P-593 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number.  219710119 
Status:  Unutilized 
Comment:  882  sq.  ft,  metal,  good  condition, 

off-site  use  only 
Bldg.  P-594 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219710120 
Status:  Unutilized 
Comment:  882  sq.  ft,  metal,  good  condition, 

off-site  use  only 
Bldg.  P-225 

Fort  Shafter  Military  Reservation 
Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number:  219710121 
Status:  Uiiutilized 
Comment:  330  sq.  ft,  most  recent  use — 

storage,  requires  complete  cleaning,  off-site 

use  only 

Bldg.  T-69 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number:  219720198 
Status:  Unutilized 

Comment:  3039  sq.  ft.,  most  recent  use — 
chapel,  needs  repair,  off-site  use  only 

Bldg.  T-911 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  219720199 

Status:  Unutilized 

Comment  4800  sq.  ft.,  most  recent  use — 

office,  needs  repair,  off-site  use  only 
Bldg.  T-912 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 


Property  Number  219720200 
Status:  Unutilized 

Comment:  4800  sq.  it,  most  recent  use — 
office,  needs  repair,  off-site  use  only 

Bldg.  T-913 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219720201 

Status:  Unutilized 

Comment:  4800  sq.  ft,  most  recent  use — 

office,  needs  repair,  off-site  use  only 
Bldg.  T-914 
Schofield  Barracks 
Wahiawa  HI  9678&- 
Landholding  Agency:  Army 
Property  Number:  219720202 
Status:  Unutilized 
Comment  144  sq.  ft,  most  recent  use — 

storage,  needs  repair,  off-site  use  only 
Bldg.  T-917 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219720203 
Status:  Unutilized 
Comment  1328  sq.  ft,  most  recent  use — 

office,  needs  repair,  off-site  use  only 
Bldg.  T-918 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219720204 
Status:  Unutilized 
Comment:  1306  sq.  ft.,  most  recent  use — 

classroom,  need^  repair,  off-site  use  only 

Bldg.  T-920 

Schofield  Barracks 

Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number  219720205 

Status:  Unutilized 

Comment:  1306  sq.  ft.,  most  recent  use — 

office,  needs  repair,  off-site  use  only 
Bldg.  T-921 
Schofield  Barracks 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219720206 
Status:  Unutilized 
Comment:  1427  sq.  ft.,  most  recent  use — 

office,  needs  repair,  off-site  use  only 
Bldg.  T-450 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219730221 
Status:  Unutilized 
Comment:  672  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — guest  bouse, 

off-site  use  only 
Bldg.  T-451 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219730222 
Status:  Unutilized 
Comment:  1348  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — guest  house, 

off-site  use  only 
Bldg.  T-452 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 


Property  Number  219730223 

Status:  Unutilized 

Comment  672  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — guest  house, 

off-site  use  only 

Bldg.  T-453 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number  219730224 

Status:  Unutilized 

Conunent:  1348  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — guest  house, 

off-site  use  only 
Bldg.  T-454 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219730225 
Status:  Unutilized 
Comment  672  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — guest  house, 

off-site  use  only 
Bldg.  T-455 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219730226 
Status:  Unutilized 
Comment:  1348  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — guest  house, 

off-site  use  only 
Bldg.  T-456 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219730227 
Status:  Unutilized 
Comment:  672  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — guest  house, 

off-site  use  only 
Bldg.  T-457 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219730228 
Status:  Unutilized 
Comment  1348  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — guest  house, 

off-site  use  only 

Bldg.  T-458 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number  219730229 

Status:  Unutilized 

Comment:  672  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — guest  house, 

off-site  use  only. 

Bldg.  T-459 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 

Landbolding  Agency:  Army 

Property  Number  219730230 

Status:  Unutilized 

Comment  1348  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — guest  house, 

off-site  use  only 

Bldg.  T-460 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Nimiber  219730231 

Status:  Unutilized 


11274 


Comment:  672  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — guest  house, 
off-site  use  only 

Bldg.  T-105 
Fort  Shafter 

Honolulu  Ck>:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number:  219740282 
Status:  Unutilized 

Comment;  13.600  sq.  ft.,  needs  rehab,  most 
recent  use— offices,  off-site  use  only 

Bldg.  S-305 

Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 

Landholding  Agency:  Anny 

Property  Number:  219740283 

Status:  Unutilized 

Comment:  3883  sq.  ft,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldg.  S-307 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number:  219740284 
Status:  Unutilized 
Conunent:  2852  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 

Bldgs.  T-306,  T-308,  T-312 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number:  219740285 
Status:  Unutilized 

Comment:  400  sq.  ft.  each,  needs  rehab,  most 
recent  use — garages,  off-site  use  only 

10  Bldgs. 
Fort  Shafter 
P-604  thru  P-613 
Honolul^p):  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219740286 
Status:  Unutilized 

Comment:  4992  sq.  ft.  each,  needs  rehab, 
most  recent  use — housing  off-site  use  only 

11  Bldgs. 
Fort  Shafter 
P-614  thru  P-624 

Honolulu  Co:  Honolulu  HI  96819- 

Landholding  Agency:  Army 

Property  Number:  219740287 

Status:  Unutilized 

Conunent:  4992  sq.  ft.  each,  needs  rehab, 

most  recent  use^housing,  off-site  use  only 
Bldg.  P-631 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number:  219740288 
Status:  Unutilized 
Comment:  5028  sq.  ft.,  needs  rehab,  most 

recent  use — housing  off-site  use  only 
Bldg.  P-«33 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number:  219740289 
Status:  Unutilized 
Comment:  4554  sq.  ft.,  needs  rehab,  most 

recent  use — housing,  off-site  use  only 
Bldg.  P-635 
Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number:  219740290 


Status:  Unutilized 

Comment:  6828  sq.  ft.,  needs  rehab,  most 
recent  use-— housing,  off-site  use  only 

Illinois         I 

Bldg.  54 

Rock  Island  Arsenal 
Rock  Island  Co:  Rock  Island,  IL  61299- 
Landholding  Agency:  Army 
Property  Number:  219620666 
Status:  Unutilized 

Comment:  2000  sq.  ft.,  most  recent  use— oil 
storage,  needs  repair,  off-site  use  only 

Kansas 

Bldg.  166,  Fort  Riley 

Ft  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219410325 

Status:  Unutilized 

Comment:  3803  sq.  ft.,  3-8tory  brick 

residence,  needs  rehab,  presence  of 

asbestos,  located  within  National 

Registered  Historic  District 
Bldg.  184,  Fort  Riley 
Ft.  Riley  KS66442- 
Landholding  Agency:  Army 
Property  Number:  219430146 
Status:  Unutilized 
Conunent:  1Q59  sq.  ft.,  1 -story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

boiler  plant,  historic  district 
Bldg.  P-313,  Fort  Riley 
Ft.  Riley  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  219620668 
Status:  Unutilized 
Comment:  6222  sq.  ft.,  most  recent  use — 

admin,  bldg.,  needs  repair,  possible 

asbestos 

Bldg.  P-138 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  219730232 

Status:  Unutilized 

Conunent:  5087  sq.  ft.,  2-story,  possible 

asbestos/lead  paint,  most  recent  use — 

battalion  hdqtrs.,  off-site  use  only 
Bldg.  P-139 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  219730233 
Status:  Unutilized 
Comment:  1798  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — brigade  hdqtrs., 

off-site  use  only 

Bldg.  S-402 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  219730234 

Status:  Unutilized 

Conmient:  2792  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — hospital  clinic,  off- 
site  use  only 

Bldg.  S-404 

Fort  Leavenworth 

Leavenwordi  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  219730235 

Status:  Unutilized 

Comment:  4795  sq.  ft.,  possible  asbestos/lead 
paint,  moEt  recent  use — hospital  clinic,  off- 
site  use  only 


Bldg.  P-355 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  219740291 
Status:  Unutilized 

Comment:  3523  sq.  ft,  most  recent  use — ^pole 
bam,  off-site  use  only 

Bldg.  P-356 
Fort  Leavenworth 
Leavenworth  KS  6602^- 
Landholding  Agency:  Army 
Property  Number:  219740292 
Status:  Unutilized 

Comment:  2898  sq.  ft.,  most  recent  use — 
quonset  barn,  off-site  use  only 

Bldg.  P-358 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  219740293 

Status:  Unutilized 

Comment:  1960  sq.  ft,  presence  of  lead  based 

paint,  most  recent  use — bam,  off-site  use 

only 
Bldg.  P-389 
Fort  Leavenworth 
Leavenworth  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  219740294 
Status:  Unutilized 
Comment:  576  aq.  ft.,  presence  of  lead  based 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  P-390 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landbolding  Agency:  Army 

Property  Number:  219740295 

Status:  Unutilized 

Comment:  4713  sq.  ft.,  presence  of  lead  based 
paint,  most  rscent  use — swine  house,  off- 
site  use  only 

Bldg.  P-411 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  219740296 

Status:  Unutilized 

Conunent:  2898  sq.  ft.,  most  recent  use — 
bam,  off-site  use  only 

Bldg.  P-416 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  219740297 

Status:  Unutiliaed 

Conunent:  2760  sq.  ft.,  presence  of  lead  based 
paint,  most  rscent  use — horse  stable,  off- 
site  use  only 

Louisiana 

Bldg.  7311,  Fort  Polk 

Ft.  Polk  Co:  Vemon  LA  71459- 

Landholding  Agency;  Army 

Property  Nimiber:  219620681 

Status:  Undemtilized 

Comment:  643  Iq.  ft.,  most  recent  use — ^BOQ 

Transient 
Bldg.  7310,  Fort  Polk 
Ft.  Polk  Co:  Vemon  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219620682 
Status:  Undemtilized 
Comment:  643  iq.  ft.,  most  recent  use — ^B(X2 

Transient 


JMI 
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Bldg.  7309,  Fort  Polk 

Ft.  Polk  Co:  Vernon  LA  71459- 

Landholding  Agency:  Anny 

Property  Number:  219620683 

Status:  Underutilized 

Comment:  643  sq.  ft.,  most  recent  use — ^BCX^ 

Transient,  needs  repair 
Bldg.  5917  A,  B,  C,  D 
Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
l.andholding  Agency:  Army 
Property  Number  219630164 
Status:  Unutilized 
Comment:  3902  sq.  ft.,  bmily  housing,  needs 

rehab 

Bldg.  7805.  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landbolding  Agency:  Army 

Property  Number:  219640513 

Status:  Unutilized 

Comment  4172  sq.  ft,  2-story,  most  recent 

use — bairacks 
Bldg.  7806.  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640514 
Status:  Unutilized 
Comment  4172  sq.  ft,  2-story,  most  recent 

use — barracks 

Bldg.  7807,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640515 

Status:  Unutilized 

Comment:  4172  sq.  ft,  2-story,  most  recent 

use— barracks 
Bldg.  7808,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Nimiber  219640516 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks 
Bldg.  7809,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640517 
Status:  Underutilized 
Comment:  4172  sq.  ft,  2-story,  most  recent 

use — barracks 
Bldg.  7810.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640518 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks 
Bldg.  7811.  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640519 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — ^barracks 
Bldg.  7813.  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640520 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks 
Bldg.  7814,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 


Property  Number  219640521 
Status:  Underutilized 
Comment:  4172  sq.  ft..  2-story,  most  recent 
use — barracks 

Bldg.  7815,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640522 

Status:  Underutilized 

Comment:  4172  sq.  ft,  2-story,  most  recent 
use — barracks 

Bldg.  7816,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640523 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  2-story,  most  recent 
use — barracks 

Bldg.  8405,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640524 

Status:  Underutilized 

Comment:  1029  sq.  ft.,  most  recent  use- 
office 

Bldg.  8407.  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640525 
Status:  Underutilized 
Comment:  2055  sq.  ft,  most  recent  use — 
admin. 

Bldg.  8406,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholdiog  Agency:  Army 
Property  Number  219640526 
Status:  Underutilized 
Comment:  2055  sq.  ft,  most  recent  use — 
admin. 

Bldg.  8414.  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640527 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8423,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640528 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8424,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640529 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8426,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640530 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8427.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640531 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 


Bldg.  8428,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640532 

Status:  Underutilized 

Comment  4172  sq.  ft,  most  recent  use- 
barracks 

Bldg.  8429,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640533 

Status:  Underutilized 

Comment  4172  sq.  ft,  most  recent  use — 
barracks 

Bldg.  8430,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640534 

Status:  Underutilized 

Comment  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8431,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640535 

Status:  Underutilized 

Comment  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8432.  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640536 
Status:  Underutilized 
Comment:  4172  sq.  ft.  most  recent  use — 

barracks 

Bldg.  8433,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640537 
Status:  Underutilized 
Comment:  4172  sq.  ft,  most  recent  use — 
barracks 

Bldg.  8446,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640538 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 
admin. 

Bldg.  8449,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Prt^rty  Number  219640539 
Status:  Underutilized 
Conunent:  2093  sq.  ft.,  most  recent  use — 
office 

Bldg.  8450,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640540 

Status:  Underutilized 

Comment:  2093  sq.  ft,  most  recent  use — 

admin. 
Bldg.  8457,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640541  "^ 

Status:  Underutilized 
Comment:  4172  sq.  ft.  most  recent  use — 

barracks 

Bldg.  8456.  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640542 
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Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks 

Bldg.  8459,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640543 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8460,  Fort  Polk 
PL  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640544 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8461.  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  7145»- 

Landholding  Agency:  Army 

Property  Number  219640545 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8462.  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landbolding  Agency:  Army 
Property  Niunber  219640546 
Status:  Underutilized 
Comment:  4172  sq.  ft,  most  recent  use — 

barracks 

Bldg.  8463.  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640547 

Status:  Underutilized 

Comment:  4172  sq.  ft,  most  recent  use — 

barracks 
Bldg.  8501.  Fort  Polk 
Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholdlng  Agency:  Army 
Property  Number  219640548 
Status:  Underutilized 
Comment:  1687  sq.  ft.,  most  recent  use — 

office 

Bldg.  8502.  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640549 

Status:  Underutilized 

Comment:  1029  sq.  ft.,  most  recent  use — 

office 
Bldg.  8540,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640550 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8541,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640551 
Status:  Undemtilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8542,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Amiy 
Property  Number:  219640552 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8543,  Fort  Polk 


Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640553 
Status:  Undamtilized 
Comment:  4172  sq.  ft,  most  recent  use — 
barracks 

Bldg.  8544,  Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640554 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8545,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640555 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8546,  Fort  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number.  219640556 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8547,  Fort  Polk 
Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640557 
Status:  Undantilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 

Bldg.  8548,  Port  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency;  Army 

Property  Number:  219640558 

Status:  Undamtilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  8549,  Fort  Polk 
Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number;  219640559 
Status:  Undamtilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks 
Bldg.  7401 
Ft.  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219730236 
Status:  Unutilized 
Comment:  1688  sq.  ft.,  most  recent  use — 

classroom,  off-site  use  only 

Bldg.  7402 
Ft.  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219730237 
Status:  Unutilized 

Comment:  1675  sq.  ft.,  most  recent  use — 
admin/supply,  off-site  use  only 

Bldg.  7403 

Ft.  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219730238 

Status:  Unutilized 

Comment:  2093  sq.  ft.,  most  recent  use — 

admin/supply,  off-site  use  only 
Bldg.  7404 
Ft.  Polk 


JMI 


Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219730239 
Status:  Unutilized 

Comment:  2093  sq.  ft.  most  recent  use — 
admin/supply,  off-site  use  only 

Bldg.  7405 
Ft  Polk 

Ft  Polk  Co:  Veraon  Parish  LA  7145»- 
Landholding  Agency:  Army 
Property  Number  219730240 
Status:  Unutilized 

Conunent:  1922  sq.  ft.  most  recent  use — 
recreation,  o£E-site  use  only 

Bldg.  7406 

Ft  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219730241 

Status:  Unutiliztd 

Comment  1675  sq.  ft.  most  recent  i 

storage,  off-site  use  only 
Bldg.  7407 
Ft  Polk 

Ft  Polk  Co:  Veraon  Parish  LA  7145&- 
Landholding  Agency:  Army 
Property  Number:  219730242 
Status:  Unutilized 
Conunent:  2093  sq.  ft,  most  recent  use — 

admin/supply,  off-site  use  only 
Bldg.  7408 
Ft  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Numb«:  219730243 
Status:  Unutilized 
Conunent:  2093  sq.  ft.  most  recent  use— 

admin/supply,  off-site  use  only 
Bldg.  7412 
Ft  Polk 

Ft  Polk  Co:  Veraon  Parish  LA  71459- 
Landholding  Agsncy:  Army 
Property  Number  219730244 
Status:  Unutilized 
Comment:  1029  sq.  ft.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  7419 
Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219730245 
Status:  Unutilized 
Conunent:  2777  sq.  ft.,  most  recent  use — 

classroom,  off-site  use  only 
Bldg.  7423 
Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219730246 
Status:  Unutilized 
Comment:  4073  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 

Bldg.  7424 

Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  7145»- 

Landholding  Agency:  Army 

Property  Number  219730247 

Status:  Unutilized 

Comment:  4073  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 
Bldg.  7425 
Fort  Polk 

Ft.  Polk  Co:  Vemon  Parish  LA  71459- 
Landholding  Agency:  Army 
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Property  Number  219730248 

Status:  Unutilized 

Comment:  4073  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 
Bldg.  7437 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219730249 
Status:  Unutilized 
Comment:  4073  sq.  ft.,  most  recent  use — 

barracks,  off-site  use  only 
Bldg.  7438 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219730250 
Status:  Unutilized 
Comment:  4073  sq.  ft,  most  recent  use — 

barracks,  off-site  use  only 
Bldg.  7453 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219730251 
Status:  Unutilized 
Comment:  1029  sq.  fl.,  most  recent  use — 

admin.,  off-site  use  only 
Bldg.  7454 
Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219730252 
Status:  Unutilized 
Comment:  1922  sq.  ft,  most  recent  use — 

dining  fiacility,  off-site  use  only 
Bldg.  7455 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219730253 
Status:  Unutilized 

Comment:  2093  sq.  ft.,  off-site  use  only 
Bldg.  7456 
Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219730254 
Status:  Unutilized 

Comment:  2543  sq.  ft.,  off-site  use  only 
Bldg.  7457 
Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219730255 
Status:  Unutilized 
Comment:  2356  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only 

Maryland 

Bldg.  6687 

Fort  George  G.  Meade 

Mapes  and  Zimbroski  Roads 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219220446 

Status:  Unutilized 

Comment  1150  sq.  ft.,  presence  of  asbestos, 
wood  frame,  most  recent  use — veterinarian 
clinic,  off-site  removal  only,  sched.  to  be 
vacated  10/1/92. 

Bldg.  370 

Fort  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 


Property  Number  219730256 

Status:  Unutilized  - 

Comment:  19,583  so.  ft,  most  recent  use— 
NOO  club,  possible  asbestos/lead  paint 

Bldg.  2424 

Fort  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219730257 

Status:  Unutilized 

Comment:  2284  sq.  ft.,  most  recent  use- 
admin.,  possible  asbestos/lead  paint 

Bldg.  4039 

Aberdeen  Proving  Ground  Co:  Harford  MD 
21005-5001 

Landholding  Agiency:  Army 

Property  Number  219740304 

Status:  Unutilized 

Comment:  249  sq.  ft.,  concrete  block, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage 

Bldg.  2446 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740305 

Status:  Unutilized 

Comment:  4720  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2472 

Fort  George  G.  Meade 

Ft  Meade  Co:  Aime  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740306 

Status:  Unutilized 

Comment:  7670  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2802 

Fort  Geoige  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219740307 

Status:  Unutilized 

Comment  1144  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — lab,  off-site 
use  only 

Bldg.  3179 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740308 

Status:  Unutilized 

Comment:  7670  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  4700 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740309 

Status:  Unutilized 

Comment:  36,619  sq.  ft.,  presence  of 
asbestos/lead  paint,  most  recent  use — 
admin.,  off-site  use  only 

Bldg.  2805 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219740351 

Status:  Unutilized 

Comment:  2208  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — lab,  off-site 
use  only 


Massachusetts 

Bldgs.  T-2011.  2012,  2014 

Devens  RFTA 

Devens  RFTA  MA  01432- 

Landholding  Agency:  Army 

Property  Number  219740298 

Status:  Underutilized 

Comment:  4890  sq.  ft,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office 

Bldg.  T-2013 

Devens  RFTA 

Devens  RFTA  MA  01432-  — 

Landholding  Agency:  Army 

Property  Numtwr  219740299 

Status:  Unutilized 

Comment:  9110  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  p>aint,  most  recent  use — 

office 

Bldg.  T-2015 

Devens  RFTA 

Devens  RFTA  MA  01432- 

Landholding  Agency:  Army 

Projwrty  Number  219740300 

Status:  Underutilized 

Comment:  2497  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage 
Bldg.  T-3553 
Devens  RFTA 
Devens  RFTA  MA  01432- 
Landholding  Agency:  Army 
Property  Number:  219740302 
Status:  Underutilized 
Comment  1160  sq.  ft,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage 

Bldgs.  T-3555,  3568 

Devens  RFTA 

Devens  RFTA  MA  01432- 

Landholding  Agency:  Army 

Property  Nuniber  219740303 

Status:  Underutilized 

Comment:  7277  sq.  ft,  needs  rehab,  presence 

of  asbestos/lead  paint  most  recent  use — 

storage 

Missouri 

Bldg.  T599 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219230260 

Status:  Underutilized 

Comment:  18270  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — storehouse,  off- 
site  use  only 

Bldg.  T1311 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  219230261 

Status:  Underutilized 

Comment  2740  sq.  ft..  1-story,  presence  of 
asbestos,  most  recent  use — storehouse,  off- 
site  use  only 

Bldg.  T427 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Aimy 

Property  Number:  219330299 

Status:  Underutilized 
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Comment:  10245  sq.  ft,  1-story,  presence  of 
■testes,  most  recent  use — post  office,  off- 
site  use  only 

Bldg.  T2171 

Foct  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219340212 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  1 -story  wood  frame, 
most  recent  use— administrative,  no 
handicap  fixtures,  lead  base  paint,  off-site 
use  only 

Bldg.  T6822 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219340219 

Status:  Underutilized 

Comment  4000  sq.  ft.,  l-story  wood  frame, 

most  recent  use — storage,  no  handicap 

fixtures,  off-site  use  only 

Bldg.  T1364 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219420393 

Status:  Underutilized 

Comment  1144  sq.  it,  1-story,  presence  of 
lead  paint  most  recent  use — storage,  off- 
site  use  only 

Bldg.  T408 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219420433 

Status:  Underutilized 

Comment  10296  sq.  ft,  \-stary,  presence  of 
lead  base  paint,  most  recent  use — admin/ 
gan.  purpose,  off-site  use  only 

Bldg.  T429 

F(Kt  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420439 
Status:  Underutilized 
Comment  2475  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gpa.  purpose,  off-site  use  only 
Bldg.  T1497 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219420441 
Status:  Underutilized 
Comment  4720  sq.  ft,  2-8twy,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only 

Bldg.  T2139 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219420446 

Status:  Underutilized 

Comment  3663  sq.  ft.,  1 -story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpoee,  off-site  use  only 
Bldg.  T2191 


Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219440334 

Status:  Excess 

Comment:  4720  sq.  ft,  2  story  wood  frame, 
off-site  removal  only,  to  be  vacated  8/95, 
lead  based  paint,  most  recent  use — 
barracks 

Bldg.  72197 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219440335 

Status:  Excess 

Comment:  4720  sq.  it.,  2  story  wood  frame, 
off-site  removal  only,  to  be  vacated  8/95, 
lead  based  paint,  most  recent  use- 
barracks 

Bldg.  T590 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219510110 

Status:  Excess 

Comment  3263  sq.  ft,  1-story  wood  frame, 
most  recent  use— admin.,  to  be  vacated  8/ 
95,  off-site  use  only 

Bldg.  T1246 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  219510111 

Status:  Excess  Comment  1144  sq.  ft.,  1-story, 
wood  frame,  most  recent  use — admin.,  to 
be  vacated  8/95,  off-site  use  only 

Bldg.  T2385 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

Landholding  Agency:  Army 

Property  Number  219510115 

Status:  Excess 

Comment  3158  sq.  ft,  l-story,  wood  fr^me, 

most  recent  use— admin.,  to  be  vacated  8/ 

95,  off-site  use  only 
4Bldgs. 

Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Anny 
Property  Number  219710124 
Status:  Unutilized 
Comment  1236  sq.  ft  each,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

family  quarters 

38  Bldgs. 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219710125 
Status:  Unutilized 
Conunent:  1083-1485  sq.  ft  each,  needs 

repair,  presence  of  asbestos,  most  recent 

use — family  quarters 
14  Bldgs. 

Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Location:  1-6,  7,  22,  24,  26,  28.  30,  32,  34, 

36  Diamond  Street 
Landholding  Agency:  Army 


JMI 


Property  Number  219710126 

Status:  Unutilized 

Comment  1083-1454  sq.  ft  each,  needs 

repair,  presenoe  of  asbestos,  most  recent 

use — fiaonily  quarters 

32  Bldgs. 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Location:  1-17, 19,  21,  23.  25,  27,  29,  31,  33. 

35.  52,  54.  56, 58. 60. 62  Elwood  Street 
Landholding  Agency:  Army 
Property  Number  219710127 
Status:  Unutilized 
Comment  1083-1454  sq.  ft  each,  needs 

repair,  presenoe  of  asbestos,  most  recent 

use — femily  quarters 

4  Bldgs. 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Location:  1,  3,  5, 7  Epps  Street 
Landholding  Agency:  Army 
Property  Number:  219710128 
Status:  Unutilized 
Comment  1083  iq.  ft  each,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

family  quarter* 
46  Bldgs. 

Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Niuiber  219710129 
Status:  Unutilizad 
Comment  1083-1454  sq.  ft  each,  needs 

repair,  presence  of  asbestos,  most  recent 

use— bmily  qnarters 

14  Bldgs. 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Location:  Yoimg  Street 
Landholding  Aj^ncy:  Army 
Property  Number  219710130 
Status:  Unutilizad 
Comment  1083  eq.  ft  each,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

ramily  quarteta 
Bldgs.  T-2340  thru  T2343 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219710138 
Status:  Underutilized 
Comment:  9267  sq.  ft  each,  most  recent 

use — storage/general  purpose 

Bldg.  1226 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219730275 

Status:  Unutilized 

Comment  1600  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1271 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219730276 

Status:  UnutilizBd 


Fedwral  Register /Vol.  63,  No.  44 /Friday.  March  6,  1998 /Notices 


11279 


Comment:  2360  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1280 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219730277 

Status:  Unutilized 

Commrat:  1144  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — classroom, 
off-site  use  only 

Bldg.  1281 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219730278 

Status:  Unutilized 

Comment  2360  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — classroom, 
off-site  use  only 

Bldg.  1282 

Fort  Leonard  Wood 

FL  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219730279 

SUtus:  Unutilized 

Comment:  4720  sq.  ft,  presence  of  asbestos/ 
'     lead  paint,  most  recent  use-^nrracks,  off- 
site  use  only 

Bldg.  1283 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219730280 

Status:  Unutilized 

Comment:  1296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  1284 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219730281 

Status:  Unutilized 

Comment:  4720  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  1285 

Fort  Leonard  Wood 

Ft  Lecmard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219730282 

Status:  Unutilized 

Comment:  4720  sq.  ft,  presence  of  asbestos/ 
lead  paint  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  1286 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number  219730283 

Status:  Unutilized 

Comment  1296  sq.  ft,  presence  of  asbestos/ 
lead  paint  most  recent  use— admin.,  off- 
site  use  only 

Bldg.  1287 


Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landholding  Agency:  Army 

Property  Number:  219730284 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  1288 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number.  219730285 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use— dining 

facility,  off-site  use  only 
Bldg.  1289 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219730286 
Status:  Unutilized 
Comment  1144  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only 

Nevada 

Bldgs.  00425-00449 

Hawthorne  Army  Ammunition  Plant 

Schweer  Drive  Housing  Area 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Nimiber.  219011946 

Status:  Unutilized 

Comment  1310-1640  sq.  ft,  one  floor 

residential,  semi/wood  construction,  good 

condition 

New  Jersey 

Bldg.  22 

Armament  R&D  Engineering  Center 

Picatinny  Arsenal  Co:  Morris  N)  07806-5000 

Landholding  Agency:  Army 

Property  Number:  219740311 

Status:  Unutilized 

Comment  4220  sq.  ft.,  needs  rehab,  most 

recent  use — machine  shop,  off-site  use  only 
Bldg.  178 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  219740312 
Status:  Unutilized 
Comment:  2067  sq.  ft.,  most  recent  use — 

research,  off-site  use  only 
Bldg.  213 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  N)  07806-5000 
Landholding  Agency:  Army 
Property  Number  219740313 
Status:  Unutilized 
Comment  915  sq.  ft,  most  recent  use — 

explosives  research,  off-site  use  only 
Bldg.  642 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  N)  07806-5000 
Landholding  Agency:  Army 
Property  Number  219740314 
Status:  Unutilized 
Comment  280  sq.  ft,  most  recent 

explosives  testing,  off-site  use  cmly 
Bldg.  732 


Armament  R&D  Engineering  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740315 

Status:  Unutilized 

Comment:  9077  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  975 

Armament  R&D  Engineering  Center 

Picatinny  Arsenal  Co:  Morris  N]  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740316 

Status:  Unutilized 

Comment:  1800  sq.  ft,  most  recent  use- 
admin.,  off-site  use  only 

Bldg.  1222D 

Armament  R&D  Engineering  Center 

Picatinny  Arsenal  Co:  Morris  N]  07806-5000 

Landholding  Agency:  Army 

Prc^)erty  Number  219740317 

Status:  Unutilized 

Comment  36  sq.  ft,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  1604 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  219740321 
Status:  Unutilized 
Comment:  8519  sq.  ft,  most  recent  use — 

loading  focility,  off-site  use  only 
Bldg.  3117 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  219740322 
Status:  Unutilized 
Comment  100  sq.  ft,  most  recent  use — sentry 

station,  off-site  use  only 

Bldg.  3201 

Armament  R&D  Engineering  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740324 

Status:  Unutilized 

Comment:  1360  sq.  ft.,  most  recent  use — 

water  treatment  plant,  off-site  use  only 
Bldg.  3202 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number  219740325 
Status:  Unutilized 
Comment:  96  sq.  ft.,  most  recent  use — snack 

bar,  off-site  use  only 

Bldg.  3219 

Armament  R&D  Engineering  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Propwrty  Number  219740326 
Status:  Unutilized 

Comment  288  sq.  ft,  most  recent  use — snack 
bar,  off-site  use  only 

New  Mexico 

Bldg.  357 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330335 

Status:  Unutilized 

Comment  3600  sq.  ft,  2-story,  presence  of 

asbestos,  most  raoent  use— admin.,  off-site 

use  only 
Bldg.  32980 
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White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Anny 

Property  Number:  219330340 

Status:  Unutilized 
Comment:  451  sq.  ft.,  l-story,  presence  of 
asbestos,  most  recent  use — admin.,  ofT- 
site  use  only 

Bldg.  28267 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Anny 

Property  Number:  219330351 

Status:  Unutilized 
Comment:  617  sq.  ft,  1-story,  presence  of 
asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  29195 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330352 

Status:  Unutilized 
Comment:  56  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  34219 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219330353 

Status:  Unutilized 
Comment:  720  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  19242 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  219330357 
Status:  Unutilized 
Conmient:  450  sq.  h.,  1-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only 
Bldg.  34227 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  219330358 
Status:  Unutilized 
Comment:  675  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only 
Bldg.  1834 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  219330366 
Status:  Unutilized 
Conunent:  150  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — animal 

kennel,  off-site  use  only 

Bldg.  29196 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  219330369 
Status:  Unutilized 
Comment:  38  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — power  plant 

bldg.,  off-site  use  only 
Bldg.  30774      • 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 


Landholding  Agency:  Army 
Property  Number:  219330370 
Status:  Unutilized 
Comment:  176  sq.  ft.,  1-story,  presence  of 
asbestos,  off-site  use  only 

Bldg.  33136 

White  Sandi  Missile  Range 

White  Sandt  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number  219330371 

Status:  Unutilized 

Comment:  18  sq.  ft.,  off-site  use  only 
Bldg.  364 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  MN  88002- 
Landholding  Agency:  Army 
Property  Number:  219730300 
Status:  Unutilized 
Comment:  1D92  sq.  ft.,  presence  of  asbestos, 

poor  condition,  most  recent  use — office, 

off-site  use  only 

Bldg.  419 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  MN  88002- 

Landholding  Agency:  Army 

Property  Number:  219730301 

Status:  Unutilized 

Comment:  4B59  sq.  ft.,  presence  of  asbestos, 

most  recent  use — storehouse,  off-site  use 

only         I 

Bldg.  421    I 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  MN  88002- 

Landholding  Agency:  Army 

Property  Number:  219730302 

Status:  Unutilized 

Comment:  6418  sq.  ft.,  presence  of  asbestos, 
most  recent  use — storehouse,  off-site  use 
only 

4  units — Ravenna 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  MN  88002- 

Landholding  Agency:  Army 

Property  Number:  219740327 

Status:  Unutilized 

Comment:  1126  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — housing,  off- 
site  use  only 

17  units 

White  Sands  Missile  Range 

Picatinny,  Dart,  Hawk,  LaCrosse 

White  Sands  Co:  Dona  Ana  MN  88002- 

Landholding  Agency:  Army 

Property  Number:  219740328 

Status:  Unutilized 

Comment:  1207  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — housing,  off- 
site  use  only 

2  units 

White  Sands  Missile  Range 

Picatinny 

White  Sands  Co:  Dona  Ana  MN  88002- 

Landholding  Agency:  Army 

Property  Number:  219740329 

Status:  Unutilized 

Comment:  1264  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — housing,  off- 
site  use  only 

30  units 

White  Sands  Missile  Range 

Hawk.  LaCrosse,  Ravenna 

White  Sands  Co:  Dona  Ana  MN  88002- 

Landholding  Agency:  Army 

Property  Number:  219740330 


Status:  Unutilized 

Comment:  1426  sq.  ft,  needs  rehab,  presence 
of  asbestos,  most  recent  use — housing,  off- 
site  use  only 

5  units 

White  Sands  Missile  Range 

Dart,  Hawk 

White  Sands  Co:  Dona  Ana  MN  88002- 

Landholding  Agency:  Army 

Property  Number  219740331 

Status:  Unutilized 

Comment:  2080  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — housing,  off- 
site  use  only 

3  units 

White  Sands  Missile  Range 

Dart, Hawk 

White  Sands  Co:  Dona  Ana  MN  88002- 

Landholding  Agency:  Army 

Property  Number:  219740332 

Status:  Unutilized 

Comment:  2220  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — housing,  off- 
site  use  only 

New  York 

Bldg.  100,  Fort  Hamilton 

Belbnore  Co:  Nassau  NY  11710- 

Landholding  Agency:  Army 

Property  Number:  219340254 

Status:  Unutilized 

Comment:  155  sq.  ft.,  1-story,  most  recent 

use — storage 
Bldg.  200,  Fort  Hamilton 
Bellmore  Co:  Nassau  NY  11710- 
Landholding  Agency:  Army 
Property  Number:  219340255 
Status:  Unutiliaed 
Conunent:  12000  sq.  ft.,  1-story,  most  recent 

use — office 
Bldg.  300,  Fort  Hamilton 
Bellmore  Co:  Nassau  NY  11710- 
Landholding  Agency:  Army 
Property  Number:  219340256 
Status:  Underutilized 
Comment:  11000  sq.  ft.,  1-story,  most  recent 

use — reserve  center 

Bldg.  900.  Fort  Hamilton 
Bellmore  Co:  Nassau  NY  11710- 
Landholding  Agency:  Army 
Property  Number:  219430259 
.  Status:  Underutilized 
Comment:  400  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — material  storage 
Bldgs.  2400,  2402,  2404 
Stewart  Army  Subpost 
New  Windsor  Go:  Orange  NY  12553- 
Landlyilding  Agency:  Army 
Property  Number:  219710131 
Status:  Unutilized 
Comment:  various  sq.  ft.,  most  recent  use — 

storage/dog  kennel,  need  repairs,  off-site 

use  only 

Bldgs.  2308,  2310 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number:  219710132 

Status:  Unutilized 

Conunent:  425  and  1834  sq.lt.,  most  recent 

use — gas  pump  house/office/motor  pool, 

need  repairs,  off-site  use  only 
Bldgs.  1800, 1802, 1818 
Stewart  Army  Subpost 
New  Windsor  Co:  Orange  NY  12553- 
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Landholding  Agency:  Anny 

Property  Number  219710133 

Status:  Unutilized 

Conunsnt:  approx.  6500  sq.  ft.,  each,  most 

recent  use — barracks/storage,  need  repairs, 

off-site  use  only 

Bldgs.  2612,  2614,  2616 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553- 

Landholding  Agency:  Army 

Property  Number  219710134 

Status:  Unutilized 

Comment  10052  sq.  ft.,  most  recent  use- 
family  housing,  need  repairs,  off-site  use 
only 

North  Carolina 

Building  8-3641 

Fort  Bragg 

Fort  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219710025 

Status:  Unutilized 

Comment:  960  sq.  ft,  aluminum  trailer, 
needs  repair,  possible  asbestos  and 
leadpaint,  off-site  use  only 

Building  A-3672 

Fort  Bragg 

Fort  Bragg  Co:  Cumberland  NC  28307— 

Landholding  Agency:  Army 

Property  Number  219710026 

Status:  Unutilized 

Comment:  30  sq.  ft,  guard  shack,  needs 
repair,  possible  asbestos  and  lead  paint, 
off-site  use  only 

Bldg.  1-3151 

Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219740310 

Status:  Excess 

Comment:  481  sq.  ft,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

North  Dakota 

Bldg.  1101 

Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Ramsey  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640213 
Status:  Underutilized 

Comment:  2259  sq.  ft.,  earth  covered  concrete 
bldg.,  needs  rehab,  off-site  use  only 

Bldg.  1110 

Stanley  R.  Mickelsen  Safeguard  Complex 

Nekoma  Co:  Ramsey  ND  58355- 

Landholding  Agency:  Army 

Property  Number  219640214 

Status:  Underutilized 

Comment:  11,956  sq.  ft.,  concrete,  needs 

rehab,  off-site  use  only 
Bldg.  2101 

Stanley  R  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Cavalier  ND  58249- 
Landholding  Agency:  Army 
Property  Number  219640215 
Status:  Underutilized 
Comment:  2259  sq.  ft,  earth  covered  concrete 

bldg.,  needs  rehab,  off-site  use  only 
Bldg.  2110 

Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Cavalier  ND  58249- 
Landholding  Agency:  Army 
Property  Number  219640216 


Status:  Undenitilizad 

Comment:  11,956  sq.  it,  concrete,  needs 

rehab,  off-site  use  only 
Bldg.  4110 

Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma  Co:  Walsh  ND  58355- 
Landholding  Agency:  Army 
Property  Number  219640218. 
Status:  Underutilized 
Comment:  11,956  sq.  ft,  concrete,  needs 

rehab,  off-site  use  only 

Ohio 

IS  Units 

Military  Family  Housing 

Ravenna  Army  Ammunition  Plant 

Ravena  Co:  Portage  OH  44266-9297 

Landholding  Agency:  Army 

Property  Number  219230354 

Status:  Excess 

Comment:  3  bedroom  (7  units) — 1,824  sq.  ft. 

each,  4  bedroom  (8  units)— 2,430  sq.  ft. 

each,  2-story  wood  frame,  presence  of 

asbestos,  off-site  use  only 
7  Units 

Military  Family  Housing  Garages 
Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army^ 
Property  Number  219230355 
Status:  Excess 
Comment:  1-4  stall  garage  and  6-3  stall 

garages,  presence  of  asbestos,  off-site  use 

only 

Oklahoma 

Bldg.  T-2606 

Fort  Sill 

2606  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219011273 

Status:  Unutilized 

Comment:  2722  sq.  ft;  possible  asbestos,  one 

floor  wood  frame;  most  recent  use — 

Headquarters  Bldg. 
Bldg.  T-838,  Fort  Sill 
838  Macomb  Road 

La%vton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  2192  20609 
Status:  Unutilized 
Comment:  151  sq.  ft,  wood  frame,  1  story, 

off-site  removal  only,  most  recent  use — vet 

fecility  (quarantine  stable) 

Bldg.  T-954,  Fort  Sill 

954  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Projwrty  Number  219240659 

Status:  Unutilized 

Comment:  3571  sq.  ft.,  l-stcxy  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop 
Bldg.  T-1050.  Fort  Sill 

1050  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240660 

Status:  Unutilized 

Comment:  6240  sq.  ft.,  2-story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — barracks 
Bldg.  T-1051,  Fort  Sill 

1051  Quinette  Road 

Lawton  Co:  Comanche  OK  73503-5100 


Landholding  Agency:  Army 

Property  Number  219240661 

Status:  Unutilized 

Conunent:  6240  sq.  ft,  2-stOTy  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — barracks 

Bldg.  T-2740.  Fort  Sill 

2740  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240669 

Status:  Unutilized 

Comment  8210  sq.  ft,  2-story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — enlisted  barracks 

Bldg.  T-4050,  Fort  Sill 

4050  Pitman  Street 

Lawton  Co:  Comanche  OK  73503-SlOO 

Landholding  Agency:  Army 

Property  Number  219240676 

Status:  Unutilized 

Comment:  3177  sq.  ft,  1 -story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use— storage 

Bldg.  P-3032.  Fort  Sill 

3032  Haskins  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Anny 

Property  Number  219240678 

Status:  Unutilized 

Comment:  101  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — general  storehouse 

Bldg.  T-3325.  Fort  Sill 

3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240681 

Status:  Unutilized 

Comment:  8832  sq.  ft.,  1-story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — warehouse 

Bldg.  P-2610, 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330372 

Status:  Unutilized 

Comment:  512  sq.  ft,  1 -story,  possible 
asbestos,  most  recent  use — classroom,  off- 
site  use  only 

Bldg.  T1652, 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330380 

Status:  Unutilized 

Comment:  1505  sq.  ft.,  1 -story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T2705, 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330384 
Status:  Unutilized 
Comment:  1601  sq.  ft,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T3026, 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330392 
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Status:  Unutilized 

Comment:  2454  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

iise  only 
Bldg.  T5637, 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Anny 
Property  Number:  219330419 
Status:  Unutilized 
Comment:  1606  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 

Bldg.  T4226, 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219440384 

Status:  Unutilized 

Comment:  114  sq.  ft.,  1-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use— storage,  off-site  use  only 

Bldg.  P-1015, 

Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

Property  Number  219520197 

Status:  Unutilized 

Comment:  15402  sq.  ft.,  1 -story,  most  recent 

use — storage,  off-site  use  only 
Bldg.  T2648. 
Fort  Sill 

2648  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540022 

Status:  Excess 

Comment  9407  sq.  ft,  1-story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — general 
purpose  warehouse 

Bldg.  T2649, 

Fort  Sill 

2649  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540024 

Status:  Excess 

Comment:  9,374  sq.  ft,  1-story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — general 
storehouse 

Bldg.  T4036. 

Fort  Sill 

4036  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219540034 

Status:  Excess 

Comment:  4532  sq.  ft,  1-story  wood  frame, 

possible  asbestos/lead  paint,  off-site 

removal  only,  most  recent  use— classroom 
Bldg.  T-367,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610736 
Status:  Unutilized 
Comment:  9370  sq.  ft.,  possible  asbestos, 

most  recent  use — storage,  off-site  use  only 
Bldg.  P-366,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number:  219610740 
Status:  Unutilized 
Comment:  483  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only 


Bldg.  P-170d 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number:  219620707 

Status:  Unutflized 

Conmient:  7574  sq.  ft.,  most  recent  use — 

maint.  shop/office,  possible  asbestos/lead 

paint,  off-site  use  only 

Building  T-266 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219710027 

Status:  Unutilized 

Comment:  2,419  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — classroom,  off- 
site  use  only 

Building  7-267 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219710028 

Status:  Unutilized 

Comment:  2.419  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — storage,  off-site 
use  only 

Building  T-S98 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219710029 

Status:  Unutilized 

Comment:  744  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — storage,  off-site 
use  only 

Building  T-1601 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219710032 

Status:  Unutilized 

Comment:  5.258  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — chapel,  off-site 

use  only 
Building  P-1800 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219710033 
Status:  Uuudlized 
Comment:  2,545  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — military 

equipment,  off-site  use  only 
Building  P-1805 
Fort  Sill 

Lawton  Co:  Comanche  OK  7,3503-5100 
Landholding  Agency:  Army 
Property  Number:  219710034 
Status:  Unutilized 
Comment:  106  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — ^utility,  off-site 

use  only 
Building  P-1806 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219710035 
Status:  Unutilized 
Comment:  44  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — utility,  off-site 

use  only 

Building  T-1942 
Fort  Sill 
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Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219710036 
Status:  Unutilized 

Conmient:  1,549  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — shop  office, 
off-site  use  only 
Building  T-1 960 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219710037 
Status:  Unutilized 

Comment:  10,300  sq.  ft,  possible  asbestos 
and  leadpaint,  most  recent  use — storage, 
off-site  use  only 
Building  T-1 961 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  A^ncy:  Army 
Property  Number:  219710038 
Status:  Unutilized 

Comment:  7,12S  sq.  ft,  possible  asbestos  and 
leadpaint,  mott  recent  use — storage,  off-site 
use  only 
Building  T-2035 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agsncy:  Army 
Property  Number:  219710039 
Status:  Unutilized 

Conmient  18,137  sq.  ft,  possible  asbestos 
and  leadpaint,  most  recent  use — storage, 
off-site  use  only 
Building  T-2181 
Fort  Sill 

Lawton  Co:  Ccxnanche  OK  73503-5100 
Landholdiag  Agency:  Army 
Property  Number  219710040 
Status:  Unutilized 

Comment:  2,803  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use— office,  off-site 
use  only 
BuUding  T-2426 
Fort  Sill 

Lavtrton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710041 
Status:  Unutilized 

Comment:  8,876  sq.  ft,  possible  asbestos  and 
leadpaint,  most  recent  use — office/storage, 
off-site  use  only 
Building  T-2451 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710043 
Status:  Unutilized 

Conmient:  9,470  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — storage,  off-site 
use  only 
Building  T-2607 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710044 
Status:  Unutilized 

Comment:  6,743  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — classroom,  off- 
site  use  only 
Building  T-26a8 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
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Property  Number  219710045 

Status:  Unutilized 

Comment:  6,737  sq.  ft,  possible  asbestos  and 
leadpaint,  most  recent  use — classroom,  off- 
site  use  only 

Building  T-2952 

Fort  SiU 

Lavrton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219710047 

Status:  Unutilized 

Comment:  4,327  sq.  ft,  possible  asbestos  and 
leadpaint,  most  recent  use — motor  repair 
shop,  off-site  use  only 

Building  T-2953 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Anny 

Property  Number  219710048 

Status:  Unutilized 

Comment  114  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — storehouse, 
off-site  use  only 

Buildii^  T-3152 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710051 

Status:  Unutilized 

Comment:  3,151  sq.  ft,  possible  asbestos  and 

leadpaint,  most  recent  use — stcnage,  off-site 

use  only 

Building  T-3153 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710052 

Status:  Unutilized 

Comment:  3,151  sq.  ft,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 

Building  T-3154 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710053 

Status:  Unutilized 

Comment:  3,151  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 

Building  T-3155 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219710054 

Status:  Unutilized 

Comment:  3,151  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — repair  shop, 

off-site  use  only 

Building  T-4009 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219710056 

Status:  Unutilized 

Comment:  2,817  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — classroom,  off- 
site  use  only 

Building  T-4010 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219710057 

Status:  Unutilized 


Comment:  2,815  sq.  ft.,  possible  asbestos  and 
leadpaint,  most  recent  use — office,  off-site 
use  only 

Building  T-4011 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219710058 

Status:  Unutilizied 

Comment:  9,456  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 

Building  T-4026 

Fort  Silf 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Nimiber:  219710059 

Status:  Unutilized 

Comment:  9.597  sq.  ft,  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 

Building  T-4030 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710060 

Status:  Unutilized 

Comment:  9,618  sq.  ft.  possible  asbestos  and 

leadpaint,  most  recent  use — storage,  off-site 

use  only 

Building  T-4068 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
•  Landholding  Agency:  Army 
Property  Number  219710061 
Status:  Unutilized 
Comment  2,750  sq.  ft., 'possible  asbestos  and 

leadpaint,  most  recent  use — oEBkse,  off-site 

use  only 

Building  T-^069 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Ntunber  219710062 

Status:  Unutilized 

Comment:  2.750  sq.  ft.,  possible  asbestos  and 

leadpaint,  most  recent  use — office,  off-site 

use  only 
Building  T-4070 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219710063 
Status:  Unutilized 
Comment:  2,750  sq.  ft,  possible  asbestos  and 

leadpaint,  most  recent  use — office,  off-site 

use  only 

Building  T-4468 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219710064 

Status:  Unutilized 

Conunent  2.262  sq.  ft,  possible  asbestos  and 
leadpaint,  most  recent  use — barracks,  off- 
site  use  only 

Building  P-5042 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219710066 

Status:  Unutilized 

Comment:  119  sq.  ft.,  possible  asbestos  and 
leadpaint.  most  recent  use — heatplant  off- 
site  use  only 


Building  T-5093 

Fort  SiU 

lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Anny 

Property  Number  219710067 

Status:  Unutilized 

Comment:  9.361  sq.  ft.,  possible  asbestos  and 

leadpaint.  most  recent  use — storage,  off-site 

use  only 

6  Buildings 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  P-6449,  S-64S1,  T-6452.  P-6460, 

P-6463.  S-6450 
Landholding  Agency:  Army 
Property  Number  2197ieQes 
Status:  Unutilized 
Comment:  various  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  PBoeat  use — range 

support,  off-site  use  only 
4  Buildings 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  T-6465.  T-64a6,  T-6487,  T-6468 
Landholding  Agency:  Abhjt 
Property  Number  21»7ieOW 
Status:  Unutilized 
Comment:  various  sq.  ft.,  possible  asbestos 

and  leadpaint,  most  nseaat  use — range 

support,  off  site  use  oalf 

Building  P-6539 

Fort  Sill 

Lawton  Co:  Comanche  OK  73903-^5100 

Landholding  Agency:  Atmy 

Property  Number  2197MQV 

Status:  Unutilized 

Comment  1,483  sq.  ft,  passible  asbestos  and 

leadpaint,  most  recent  use — office,  off-site 

use  only 

Bldg.T-2751,  Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Amy 

Property  Number  21972eaes 

Status:  Unutilized 

Comment  19510  sq.  ft,  aast  recent  use- 
admin.,  possible  a^Mstse/lead  paint,  off- 
site  use  only 

Bldg.  T-205 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730343 

Status:  Unutilized 

Comment:  95  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — waiting  shelter. 

off-site  use  only 

Bldg.  T-208 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730344 

Status:  Unutilized 

Comment:  20525  sq.  ft,  possible  asbestos/ 
lead  paint,  most  recent  use — training 
center,  off-site  use  only 

Bldg.  T-210 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730345 

Status:  Unutilized 

Comment:  19.049  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  T-214 
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Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730346 
Status:  Unutilized 

Comment:  6332  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — training  center,  off- 
site  use  only 
Bldgs.  T-215.  T-216 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219730347 
Status:  Unutilized 
Comment:  6300  sq.  ft.  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-217 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730348 
Status:  Unutilized 
Comment:  6394  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — ^training  center,  off- 
site  use  only 
Bldgs.  T-219,  T-220 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219730349 
Status:  Unutilized 
Comment:  152  sq.  ft.,  possible  aslwstos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-810 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219730350 
Status:  Unutilized 
Comment:  7205  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — hay  storage,  off-site 

use  only 
Bldgs.  T-837,  T-839 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730351 
Status:  Unutilized 
Conunent:  approx.  100  sq.  ft.  each  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  P-902 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730352 

Status:  Unutilized 

Comment:  101  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  P-934 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730353 
Status:  Unutilized 
Conunent:  402  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  P-936 
Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 


Landholding  Agency:  Army 

Property  Number:  219730354 

Status:  Unutilized 

Comment:  342  sq.  ft.,  possible  asbestos/lead 

paint,  mojt  recent  use — office,  off-site  use 

only 
Bldg.  S-956 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730355 
Status:  Unutilized 
Comment:  1602  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  T-11 77 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730356 

Status:  Unutilized 

Comment:  183  sq.  ft.,  possible  asbestos/lead 

paint,  molt  recent  use — snack  bar,  off-site 

use  only 
Bldg.  T-146B,  T-1469 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730357 
Status:  Unutilized 
Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1470 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730358 
Status:  Unutilized 
Comment:  3120  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1508 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730359 
Status:  Unutilized 
Comment:  3176  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1940 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730360 
Status:  Unutilized 
Conunent:  1400  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-1944 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730361 
Status:  Unutilized 
Comment:  449  sq.  ft.,  possible  asbestos/lead 

paint,  off'Site  use  only 
Bldgs.  T-1954,  T-2022 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730362 
Status:  Unutilized 


Comment:  100  sq.  ft.  each,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 
Bldg.  T-2180 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730363 

Status:  Unutilized 

Comment:  possible  asbestos/lead  paint,  most 
recent  use — vehicle  maint.  facility,  off-site 
use  only 

Bldg.  T-2184 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Numb«n  219730364 

Status:  Unutilized 

Comment:  454  sq.  ft  possible  asbestos/lead 
paint,  most  recent  use— storage,  off-site  use 
only 

Bldg.  T-2185 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730365 

Status:  Unutilized 

Comment:  151  sq.  ft.  possible  asbestos/lead 
p>aint,  most  recent  use — fuel  storage,  off- 
site  use  only 

Bldgs.  T-2186,  T-2188,  T-2189 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730366 

Status:  Unutiliaed 

Comment:  165&-3583  sq.  ft.  possible 
asbestos/lead  paint,  most  recent  use — 
vehicle  maint.  shop,  off-site  use  only 

Bldg.  T-2187 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730367 

Status:  Unutilized 

Comment:  1673  sq.  ft  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-2209 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730368 

Status:  Unutilized 

Comment:  1257  sq.  ft.  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldgs.  T-2240,  T-2241 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730369 

Status:  Unutilized 

Comment:  9500  sq.  ft.  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldgs.  T-2262,  T-2263 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730370 

Status:  Unutilized 

Comment:  Approx.  3100  sq.  ft.  possible 
asbestos/lead  paint,  most  recent  use — 
maint.  shop,  off-site  use  only 
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Bidgs.  T-2271.  T-2272 

FortSUl 

Lawton  Co:  Cbmanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730371 

Status:  Unutilized 

Comment:  232  sq.  ft.  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldgs.  T-2291  thru  T-2296 

FortSiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730372 

Status:  Unutilized 

Comment  400  sq.  ft,  each,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

5  Bldgs. 

Fort  Sill 

T-2300,  T-2301.  T-2303,  T-2306,  T-2307 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730373 

Status:  Unutilized 

Comment  various  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off* 
site  use  only 

Bldg.  T-2406 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Anny 

Property  Number:  219730374 

Status:  Unutilized 

Comment:  114  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

4  Bldgs. 

Fort  Sill 

#T-2427,  T-2431,  T-2433,  T-2449 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730375 

Status:  Unutilized 

Conunent:  various  sq.  ft.,  each,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
3  Bldgs. 
Fort  Sill 

#T-2430,  T-2432,  T-2435 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730376 
Status:  Unutilized 
Comment:  approx.  8900  sq.  fl.,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 

Bldg.  T-2434 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Nimiben  219730377 

Status:  Unutilized 

Comment:  8997  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — ^vehicle  maint. 

shop,  off-site  use  only 
Bldg.  T-2606 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730378 
Status:  Unutilized 
Comment:  3850  sq.  ff.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 


T-2746 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730379 

Status:  Unutilized 

Comment:  4105  sq.  ff.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only 

Bldgs.  T-2800,  T-2809,  T-2810 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730380 

Status:  Unutilized 

Comment:  approx.  19,000  sq.  ft,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-2922 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219730381 
Status:  Unutilized 
Comment:  3842  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — chapel,  off-site  use 

only 

Bldgs.  T-2963,  T-2964,  T-2965 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number.  219730382 

Status:  Unutilized 

Comment:  approx.  3000  sq.  ft,  possible 

asbestos/lead  paint,  most  recent  use — 

maint.  shop,  off-site  use  only 
Bldgs.  T-3001,  T-3006 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730383 
Status:  Unutilized 
Comment:  approx.  9300  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-3025 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730384 
Status:  Unutilized 
Comment:  5259  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — ^museum,  off-site 

use  only 

Bldg.  T-3314 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730385 

Status;  Unutilized 

Comment:  229  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldgs.  T-3318.  T-3324,  T-3327 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730386 

Status:  Unutilized 

Comment:  8832-9048  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T-3323 
Fort  Sill 


Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730387 

Status:  Unutilized 

Comment  8832  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 

Bldg.  T-3328 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Numlwr:  219730388 

Status:  Unutilized 

Comment:  9030  sq.  ft.  possible  asbestos/lead 

paint,  most  recent  use — refuse,  off-site  use 

only 

Bldgs.  T-4021,  T-4022 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730389 

Status:  Unutilized 

Comment:  442-869  sq.  ft,  possible  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  T-4065 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730390 

Status:  Unutilized 

Comment:  3145  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — maint.  shop,  off- 
site  use  only 

Bldg.  T-4067 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730391 

Status:  Unutilized 

Comment:  1032  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only 

Bldg.  T-4281 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730392 

Status:  Unutilized 

Comment:  9405  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldgs.  T-4401,T-4402 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730393 

Status:  Unutilized 

Comment:  2260  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — ofBce.  off-site  use 

only 

5  Bldgs. 

Fort  Sill 

#T-4403  thru  T-4406.  T-4408 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730394 

Status:  Unutilized 

Comment:  2263  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

juseonly 

Bldg.  T-4407 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100         ^ 
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Landholding  Agency:  Anny 

Property  Number:  219730395 

Status:  Unutilized 

Comment:  3070  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — dining  fecility,  off- 
site  use  only 

4Bldgs. 

Fort  Sill 

•T-4410,  T-4414.  T-4415,  T-4418 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730396 

Status:  Unutilized 

Comment:  1311  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 
SBldgs. 
Fort  Sill 

#T-4411  thru  T-4413.  T-4416  thru  T-4417 
Lawton  Co:  Crananche  OK  73503-SlOO 
Landholding  Agency:  Anny 
Property  Number  219730397 
Status:  Unutilized 
Comment:  1244  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — showers,  off-site 

use  only 

Bldg.  T-4421 

FcrtSiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agpncy:  Anny 

Property  Number  219730398 

Status:  Unutilized 

Comment  3070  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only 

10  Bldgs. 

Fcrt  Sill 

rr-4422  thru  T-4427.  T-4431  thru  T-4434 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Anny 

Property  Number  219730399 

Status:  Unutilized 

Comment:  2263  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only 

6  Bldgs. 

Fort  Sill 

Lawton  Co:  Crananche  OK  73503-5100 

Location:  #1-4436,  T-4440,  T-4444,  T-4445, 

T-444B.  T-4449 
Landholding  Agency:  Anny 
Property  Number  219730400 
Status:  Unutilized 
Comment:  1311—2263  sq.  ft,  possible 

asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 

5  Bldgs. 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  «T-4441,  T-4442,  T-4443,  T-4446, 

T-4447 
Landholding  Agency:  Army 
Property  Number  219730401 
Status:  Unutilized 
Comment  1244  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — showers,  off-site 

uaeonly 

3  Bldgs. 

FortSUl 

Lawton  Co:  Comanche  OK  73503-5100 

Locaticm:  rr-4451,  T-4460,  T-4481 

Landholding  Agency:  Army 

Property  Number  219730402 

Status:  Unutilized 


Comment:  various  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — dining,  off- 
site  use  only 
12  Bldgs. 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  #T-4454,  T-4455,  T-4457.  T-4462, 

T-4464,  T-4465,T-4466.  T-4482,  T-4483, 

T-4484,  T-4485,  T-4486 
Landholding  Agency:  Army 
Property  Number  219730403 
Status:  Unutilized 
Comment:  2263  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only 
Bldgs.  T-44«l.  T-4479 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219730404 
Status:  Unutilized 
Comment  2265  sq.  ft.  possible  asbestos/lead 

paint,  most  recent  use — dayroom,  off-site 

use  only 
5  Bldgs.      i 
Fort  Sill      ■ 

Lawton  Co:  Comanche  OK  73503-5100 
Location:  fT-4469,  T-4470,  T-4475,  T-4478, 

T-4480 
Landholding  Agency:  Army 
Property  Number  219730405 
Status:  Unutilized 
Comment:  1311—2265  sq.  ft.,  possible 

asbestos/kad  paint,  most  recent  use — 

office,  off'Site  use  only 

4  Bldgs. 

F(»t  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  #T-4471.  T-4472,  T-4473,  T-4477 

Landholding  Agency:  Army 

Property  Number  219730406 

Status:  Unutilized 

Comment:  approx.  1244  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

showers,  off-site  use  only 
Bldgs.  T-^707 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219730407 
Status:  Unutilized 
Comment:  160  sq.  ft.,  possible  asbestos/lead 

I)aint,  most  recent  use — waiting  shelter, 

off-site  use  only 
Bldg.  T-5005 
Fort  Sill 

Lawton  Co;  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730408 
Status:  Unutilized 
Comment  3206  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-5041 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Nlunber  219730409 
Status:  Unutilized 
Comment:  763  sq.  ft.  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldgs.  T-5044,  T-5045 
Fort  Sill 


Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219730410 
Status:  Unutilized 
Comment:  1798/1806  sq.  ft,  possible 

asbestos/lead  paint,  most  recent  use— class 

rooms,  off-site  use  only 

4  Bldgs. 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Location:  #T-5046,  T-5047,  T-5048,  T-5049, 

Landholding  Agency:  Army 

Property  Number  219730411 

Status:  Unutilized 

Comment:  various  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use— office,  off-site 
use  only 

Bldg.T-50g4    I 

Fort  Sill  I 

Lawton  Co:  Comanchs  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730412 

Status:  Unutiliad 

Comment  3204  sq.  ft,  possible  asbestos/lead 
paint,  most  recent  lue— maint.  shop,  off- 
site  use  only 

Bldg.  T-5095 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730413 

Status:  Unutilised 

Comment:  3223  sq.  ft.,  possible  asbestos/lead 

paint  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-5420 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219730414 
Status:  Unutilised 
Comment  189  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — fuel  storage,  off- 
site  use  only 
Bldg.  T-5595 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219730415 
Status:  Unutilized 
Comment:  695  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  T-5639 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219730416 
Status:  Unutilized 
Comment:  10,720  sq.  ft,  possible  asbestos/ 

lead  paint,  most  recent  use— office,  off-site 

use  only 

Bldgs.  T-7290.  T-7291 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219730417 

Status:  Unutilized 

Comment  224/840  sq.  ft,  possible  asbestos/ 
lead  paint  most  recent  use — kennel,  off- 
site  use  only 

Bldgs.  T-7701,  T-7703 

Fort  SiU 

Lawton  Co:  Comanche  OK  73503-5100 
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Landholding  Agency:  Army 
Property  Number  219730418 
Status:  Unutilized 
Comment:  1706/1650  sq.  ft.,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  T-7775 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219730419 

Status:  Unutilized 

Conunent:  1452  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — ^private  club,  off- 
site  use  only 

Bldg.  p-goi 
Fort  Sill 

Lawton  Co:  Comanche  OK  73^03-5100 
Landholding  Agency:  Army 
Property  Number:  219740334 
Status:  Unutilized 

Comment:  101  sq.  ft.,  concrete,  most  recent 
use — storage,  off-site  use  only 

Pennsylvania 

Bldg.  T-3-52 
Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5000^   — 
Landholding  Agency:  Army 
Property  Number  219740335 
Status:  Unutilized 

Comment:  2290  sq.  ft,  most  recent  use — 
dining,  off-site  use  only 

Bldg.  T-3-86 

Port  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number:  219740336 

Status:  Unutilized 

Comment:  4720  sq.  ft,  most  recent  use — 
barracks,  off-site  use  only 

Bldg.  T-3-87 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219740337 

Status:  Unutilized 

Comment  1144  sq.  ft.,  most  recent  use — 
classroom,  off-site  use  only 

Bldg.  T-4-3 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-SOOO 

Landholding  Agency:  Army 

Property  Number  219740338 

Status:  Unutilized 

Comment:  1750  sq.  ft,  most  recent  use- 
admin.,  off-site  use  only 

South  Carolina 

Bldg.  5412 

Fort  Jackson 

Ft  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219510139 

Status:  Excess 

Comment  3900  sq.  ft.,  1-story,  wood  frame, 
needs  rehab,  most  recent  use,  admin.,  off- 
site  use  only 

Bldg.  3499 
Fort  Jackson 

Ft  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Nimiber  219730310 
Status:  Unutilized 

Comment:  3724  sq.  ft.,  needs  repair,  most 
recent  use  use — admin 


Bldg.  E4831 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Numbwr:  219730311 

Status:  Unutilized 

Comment:  272  sq.  ft.,  needs  repair,  most 

recent  use — storage 
Bldg.  5418 
Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number.  219730312 
Status:  Unutilized 
Comment:  3900  sq.  ft.,  needs  repair,  most 

recent  use — admin. 
Bldg.  G7357 
Fort  Jackson 

Ft  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number.  219730313 
Status:  Unutilized 
Comment:  49  sq.  ft,  most  recent  use — range 

bldg.  ^ 

Bldg.  H7471 
Fort  Jackson 
-  Ft.  Jackson  Co:  Richland  SC  29207- 
Landholding  Agency:  Army 
Property  Number.  219730314 
Status:  Unutilized 

Comment:  144  sq.  ft.,  most  recent  use — ranse 
bldg.  ^ 

Texas 

Bldg.  P-3824,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219220398 

Status:  Unutilized 

Comment:  2232  sq.  ft.,  1-story  concrete 
structure,  writhin  National  Landmark 
Historic  District,  off-site  removal  only. 

Bldg.  P-377,  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330444 

Status:  Unutilized 

Comment:  74  sq.  ft.,  1 -story  brick,  needs 
rehab,  most  recent  use-scale  house,  located 
in  National  Historic  District,  off-site  use 
only 

Bldg.  T-5901 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330486 

Status:  Unutilized 

Comment  742  sq.  ft,  1-story  wood  frame, 

most  recent  use — admin.,  off-site  use  only. 
Bldg.  4480,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219410322 
Status:  Unutilized 
Comment:  2160  sq.  ft.,  1-story,  most  recent 

use — storage,  off-site  use  only 
Bldg.  P-452 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219440449 
Status:  Excess 
Comment:  600  sq.  ft,  1  story  stucco  frame, 

lead  paint,  off-site  removal  only,  most 

recent  use— bath  house 


Bldg.  P-6615 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219440454 

Status:  Excess 

Comment:  400  sq.  ft.,  1  story  concrete  frame, 

off-site  removal  only  most  recent  use — 

detached  garage 

Bldg.  4201,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219520201 

Status:  Unutilized 

Comment  9000  sq.  ft.,  1 -story,  off-site  use 
only 

Bldg.  4202,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219520202 

Status:  Unutilized 

Comment:  5400  sq.  ft.,  1-story,  most  recent 
use — storage,  off-site  use  only 

Bldg.  P-1030 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219520203 

Status:  Excess 

Comment:  8212  sq.  ft.,  1-story,  most  recent 
use — storage,  presence  of  asbestos  ft  lead 
base  p>aint,  located  in  Historic  District,  off- 
site  use  only 

Bldg.  439 

Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number  219610754 

Status:  Unutilized 

Comment:  3983  sq.  ft,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  2046 

Fort  Hood 

Ft  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219610757 

Status:  Unutilized 

Comment:  2700  sq.  ft,  needs  reliab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  P-197 

Fort  Sam  Houston 

San  Antonib  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640220 

Status:  Unutilized 

Comment  13819  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  T-230 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640221 

Status:  Unutilized 

Coounent  18102  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — printing  plant 

and  shop,  off-site  use  only 
Bldg.  P-606B 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640223 
Status:  Unutilized 
Comment  1296  sq.  ft,  presence  of  asbestos/ 

lead  paint,  off-site  use  only 
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Bldg.  P-607 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Anny 

Property  Number  219640224 

Status!  ijnutilized 

Comment:  12610  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use— admin/ 

classroom,  off-site  use  only 
BIdg.P-608 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640225 
Status:  Unutilized 
Comment:  12676  sq.  ft,  presence  of  asbestos/ 

lead  paint,  moat  recent  use— admin/ 

classroom,  off-site  use  only 

Bldg.P-608A 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640226 

Status:  Unutilized 

Comment  2914  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

classroom,  off-site  use  only 

Bldg.  P-1000 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640227 

Status:  Unutilized 

Comment  226374  sq,  ft,  presence  of 
asbestos/lead  paint,  h^tmlc  property,  most 
recent  use — hospital/medical  center 

Bldg.  P-2270 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640230 
Status:  Unutilized 

Comment  14622  sq.  ft,  2-story,  historic 
bldg.,  presence  of  asbestos/lead  paint,  most 

recent  use — auditorium 
Bldg.  S-3898 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640235 
Status:  Unutilized 
Comment  4200  sq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use— classroom, 

off-site  use  only 
Bldg.  S-3899 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  76234-5000 
Landholding  Agency:  Army 
Property  Number  219640236 
Status:  Unutilized 
Comment  4200  sq.  ft,  presence  of  asbestos/ 

lead  paint  most  recent  use— classroom, 

off-site  use  only 
Bldg.  P-4190 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640237 
Status:  Unutilized 
Comment  88067  sq.  ft.,  historic  bldg., 

presence  of  asbestos/lead  paint,  most 

recent  use — admin/warehouse 


Bldg.  P-5126 
Fort  Sam  Houston 


San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640240 
Status:  Unutilized 
Conunent:  189  sq.  ft.,  off-site  use  only 

Bldg.  P-6201 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640241 

Status:  Unutilized 

Comment  3003  sq.  ft.  presence  of  asbestos/ 

lead  paint,  most  recent  use— officers  family 

quarters,  off-site  use  only 

Bldg.  P-6202 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219640242 

Status:  Unuttlized 

Comment  1479  sq.  ft,  presence  of  lead  paint, 

most  recent  use— officers  family  quarters, 

off-site  use  only 
Bldg.  P-6203 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219640243 
Status:  Unuttlized 
Comment  138\  sq.  ft,  presence  of  lead  paint, 

most  receat  use — military  family  quarters, 

off-site  use  only 
Bldg.  P-6204 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Nimber  219640244 
Status:  Unutilized 
Comment:  1454  sq.  ft,  presence  of  asbestos/ 

lead  paint  most  recent  use — military 

femily  quarters,  off-site  use  only 
Bldg.  7137.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency  Co:  Army 
Property  Number  219640564 
Status:  Unutilized 
Comment  35,736  sq.  ft,  3-story,  most  recent 

use — housiBg,  off-site  use  only 
Building  4630 
Fort  Hood 

Fort  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219710088 
Status:  Unutilized 
Comment:  21,833  cq.  ft,  most  recent  use — 

Admin.,  off-site  use  only 
Bldg.  P-4224 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
F>roperty  Number  219720213 
Status:  Excess 

Conunent:  293  sq.  ft.,  concrete,  possible  lead 
based  paint,  off-site  use  only 

Bldg.  T-330 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219730315 

Status:  Unutilized 

Comment  59,149  sq.  ft.,  presence  of 
asbestos/lead  paint,  historial  category, 
most  recant  use — laundry,  off-site  use  only 

Bldg.  P-60SA  k  P-606A 


Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78324-5000 

Landholding  Agency:  Army 

Property  Nimiber:  219730316 

Status:  Unutilized 

Comment:  2418  sq.  ft,  poor  condition, 
presence  of  amstos/lead  paint,  historical 
category,  most  recent  use — indow  firing 
range,  off-site  u^  only 

Bldg.  S-1150 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agmcy:  Army 

Property  Numbar  219730317 

Status:  Unutiliztd 

Comment  8629  aq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use— instruction 

bldg.,  off-site  use  only 
Bldg.  S-1440— S-1446,  S-1452 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency  Co:  Army 
Property  Number  219730318 
Status:  Unutilized 
Comment  4200  sq.  ft,  presence  of  lead,  most 

recent  use — instruction  bldgs.,  off-site  ucse 

only  I 

4  Bldg.  ' 

Fort  Sam  Houston 

«S-1447,  S-1448,  S-1450,  S-1451 

San  Antonio  Ca  Bexar  TX  78234-5000 

Landholding  Agency  Co:  Army 

Property  Number  219730319 

Status:  Unutilized 

Comment  4200  sq.  ft,  presence  of  asbestos/ 

lead  paint  moet  recent  use — instruction 

bldgs.,  off-site  use  only 

Bldg.  P-3500 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency  Co:  Army 

Property  Number  219730320 

Status:  Unutiliaed 

Comment  13,921  sq.  ft,  poor  condition, 

presence  of  asbestos/lead  paint  most 

recent  use — support  of  firing  range,  off-site 

use  only 
Bldg.  T-3551 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219730321 
Status:  Unutiliaed 
Comment:  992  tq.  ft,  presence  of  asbestos/ 

lead  paint,  most  recent  use — ^maint  shop, 

off-site  use  only 

Bldg.  T-3552 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219730322 

Status:  Unutilized 

Comment  992  sq.  ft,  poor  condition, 
presence  of  aebestos/lead  paint,  most 
recent  use — storage  shed,  off-site  use  only 

Bldg.  T-3553 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219730323 

Status:  Unutilized 

Comment:  992  sq.  ft,  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage  shed,  off-site  use  only 

Bldg.  T-3554 
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Port  Sam  Houston 

San  Antimio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Anny 
Property  Number  219730324 
Status:  Unutilized 

Gnnment  18803  sq.  ft,  poor  condition, 
prasanoe  of  ari)estos/lead  paint,  most 
noent  use— storage  shed,  off-site  use  only 
Bldg.  T-3556 
Port  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  210730325 
Status:  Unutilized 

Comment- 1300  sq.  ft,  poor  condition, 
I»«sence  of  asbestos/lead  paint  most 
recent  use— storage  shed,  off-site  use  only 
Bldg.  T-3557 
Port  Sam  Houston 

Sair  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219730326 
Status:  Unutilized 

Comment  992  sq.  ft,  poor  condition, 
presence  of  asbestos/lead  paint  most 
recent  use — stable,  off-site  use  only 
Blclg.  P-4115 
Port  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219730327 
Status:  Unutilized 

Comment  529  sq.  ft,  presence  of  asbestos/ 
lead  paint  historic  bldg.,  most  recent  use- 
admin.,  off-site  use  cmly 
Bldg.  4205 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Pnqwrty  Number  219730328 
Status:  Unutilized 

Cnmnent  24,573  sq.  ft,  presence  of 
a^wstos/lead  paint,  most  recent  use — 
warehouse,  off-site  use  only 
Bldg.  T-5112 
FOTt  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219730329 
Status:  Unutilized 

Comment  3663  sq.  ft.  presence  of  asbestos/ 
lead  paint,  historical  category,  most  recent 
use--post  exchange,  off-site  use  only 
Bldg.  T-5113 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219730330 
Status:  Unutilized 

Comment  2550  sq.  ft,  presence  of  asbestos/ 
lead  paint  historical  bldg.,  most  recent 
use — medical  clinic,  off-site  use  only 
Bldg.  T-5122 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219730331 
Status:  Unutilized 

Comment:  3602  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  historical  category,  most  recent 
use — instruction  bldg.,  off-site  use  only 
Bldg.  T-5903 
Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 


Landholding  Agency:  Army 

Property  Number.  219730332 

Status:  Unutilized 

Comment  5200  sq.  ft,  presmce  of  asbestos/ 

lead  paint,  historical  catogocy,  most  recent 

use — admiiL,  off-site  use  only 
Bldg.  T-5907 
Fart  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219730333 
Status:  Unutilized 
Comment  570  sq.  ft,  presence  of  asbestos/ 

lead  paint  historical  category,  most  recent 

use— admiiL,  off-site  use  only 
Bldg.  P-6271 
Pent  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Pn^rty  Number  219730334 
Status:  Unutilized 
Comment  291  sq.  ft,  presence  of  asbestos/ 

lead  paint  most  recent  use — punqi  station, 

off-site  use  only 

Bldg.  T-6284 

Port  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219730335 

Status:  Unutilized 

Comment  120  sq.  ft,  |Hesence  of  lead  paint 

most  recent  use-^iuin|>  station,  off-site  use 

otdy 

Bldg.  T-5906 

Fort  Sam  Houston 

San  Antraio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219730420 

Status:  Unutilized 

Comment  570  sq.  ft.,  presence  of  asbestos/ 
lead  paint  most  recmt  use — admin.,  off- 
site  use  only 

Bldg.  1ID20 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  7991fr- 

Landholding  Agency:  Army 

Property  Number  219740339 

Status:  Unutilized 

Comment  1505  sq.  ft,  concrete  block,  most 

recent  use— hdgts.  Udg.  off-site  use  only 
Bldg.  2518 
Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219740340 
Status:  Unutilized 
Comment:  15,078  sq.  ft,  needs  major  rehab, 

presence  of  lead  paint,  most  recent  use-^ 

vehicle  maint  shop,  off-site  use  only 
68  Bldgs.  (4000  series) 
Fort  BUss 

Enlisted  Unaccompanied  Personnel  Housing 
EI  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219740341 
Status:  Unutilized 
Comment:  4800  sq.  ft.  each,  concrete  block, 

most  recent  use — chousing,  off-site  use  only 
Bldg.  4255 
Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219740342 
Status:  Unutilized 


Comment  2880  sq.  ft,  omcreta  block,  moat 
recent  use — dining  fKnlity,  off-site  use 
only 

Bldg.  4258 

Fort  Bliss 

EI  Paso  Co:  El  Paso  TX  70916- 

Landholding  Agency:  Army 

Property  Number  219740343 

Status:  Unutilized 

Comment  750  sq.  ft,  metal  shelter,  most 

recent  use— centered  training  area,  off-«ita 

use  only 

Bldg.  4574 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219740344 

Status:  Unutilized 

Comment  11.215  sq.  ft.,  omcrete  block,  moat 

recent  use— dining  faciUty,  off-site  use 

only 

Bldg.  4575 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79816- 

Landholding  Agency:  Army 

Propoty  Number  21974034S 

Status:  Unutilind 

Comment  8904  sq.  ft.,  metal  dielter,  most 

recent  uae— oovend  tnriniag  area,  off-aile 

use  only 

Bldg.  4591 

Port  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Ijndholding  Agency:  Anny 

Property  Number  219740346 

Status:  Unutilized 

Comment  3094  sq.  ft.,  concrete  block,  moat 

recent  use— hdqts.  bldg.  off-site  use  only 
Bldg.  4674 
Fort  Bliss 

EI  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Nomber  219740347 
Status:  Unutilized 
Comment  11,217  sq.  ft,  concrete  block,  most 

recent  use — dining  facility,  off-site  use 

only 

Bldgs.  4880-4882,  4884-4890 

Fort  Bliss 

EI  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219740348 

Status:  Unutilized 

Comment:  various  sq.  ft,  metal  frame,  most 

recent  use — instructicm  bldg.,  off-site  use 

only 

Bldg.  4973 

Fort  Bliss 

EI  Paso  Co:  EI  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219740349 

Status:  Unutilized 

Comment  11,052  sq.  ft,  concrete  block,  most 

recent  use — dining  bcility.  off-site  use 

only 

Bldg.  4974  -  >., 

Fort  Bliss 

EI  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219740350 
Status:  Unutilized 

Comment:  3018  sq.  ft.,  concrete  block,  most 
recent  use — hdqts.  bldg.  off-site  use  only 
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Virginia 

Bldg.  2436.  Fort  Belvoir 

Ft.  Belvoir  Co:  Fairfax  VA  22060-5402 

Landholding  Agency:  Army 

Property  Number:  219720215 

Status:  Excess 

Cbmment:  3200  sq.  ft.,  most  recent  use — 
storage,  needs  extensive  repair,  possible 
asbestos/lead  paint,  off-site  use  only 

Bldg.  409 
Fort  Myer 

Ft  Myer  Co:  Arlington  VA  22211-1199 
Landholding  Agency:  Army 
Property  Number:  219730336 
Status:  Unutilized 

Comment:  2930  sq.  ft,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  T-59 

Fort  Monroe 

Ft.  Monroe  VA  23651- 

Landholding  Agency:  Army 

Property  Number  219730337 

Status:  Unutilized 

Comment:  3282  sq.  ft,  wood,  off-site  use  only 

Washington 

13  Bldgs.,  Fort  Lewis 

A0402,  C0723,  C0726,  C0727.  CO902, 

COg03,  CO906,  00907, 00922,  C0923, 

C0926,  C0927,  C12S0 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  219630199 
Status:  Unutilized 
Comment  2360  sq.  it.,  possible  asbestos/lead 

paint,  most  recent  use— barracks,  off-site 

use  only 

7  Bldgs.,  Fort  Lewis 

A0438,  A0439,  CO901.  CO910,  C0911, 

C0918,  C0919 
Ft  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  219630200 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dayroom  bldgs., 

off-site  use  only 
Bldg.  AO608.  Fort  Lewis 
Ft  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  219630201 
Status:  Unutilized 
Comment:  2285  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

dining,  off-site  use  only 
6  Bldgs.,  Fort  Lewis 

CO908,  C0728.  C0921.  C0928,  C1008.  CI  108 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number  219630204 
Status:  Unutilized 
Comment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only 
Bldg.  CO909,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  219630205 
Status:  Unutilized 
Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— admin.,  off-site  use 

only 
Bldg.  CO920,  Fort  Lewis 
Ft  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 


Property  Number:  219630206 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  mo»t  recent  use — admin.,  off-site  use 

only 
Bldg.  C1249,  Fort  Lewis 
Ft  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  219630207 
Status:  Unutilized 
Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  moat  recent  use — storage,  off-site  use 

only 
Bldg.  1164,  Fort  Lewis 
Ft  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  219630213 
Status:  Unutilized 
Conunent:  230  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — storehouse,  off-site 

use  only 
Bldg.  1220,  Fort  Levris 
Ft  Lewis  Co:  Pierce  WA  98433-9500 
Landholdipg  Agency:  Army 
Property  Number  219630214 
Status:  Unutilized 
Comment:  1386  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only 
Bldg.  1307,  Fort  Lewis 
Ft  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  219630216 
Status:  Unutilized 
Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  1309.  Fort  Lewis 

Ft  Lewis  Go:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219630217 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

p>aint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  2167.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  219630218 
Status:  Unutilized 
Comment:  288  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — warehouse,  off-site 

use  only 

Bldg.  4078,  Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219630219 

Status:  Unutilized 

Comment:  10200  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

warehouse,  off-site  use  only 

Bldg.  9599,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219630220 

Status:  Unutilized 

Comment:  12366  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — warehouse, 

off-site  use  only 
Bldg.  A1404,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  219640570 
Status:  Unutilized 


Comment:  557  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  A1419,  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-9500 
Landholding  Agency:  Army 
Property  Number:  219640571 
Status:  Unutilized 

Comment:  1307  sq.  ft,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldg.  A1420,  Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219640572 

Status:  Unutilised 

Comment:  5234  sq.  ft.,  needs  rehab,  most 
recent  use — vehicle  maintenance  shop,  off- 
site  use  only 

11  Buildings 

Ft.  Lovris 

Ft  Lewis  Co:  Pierce  WA  98433- 

Location:  «EOl03-EOl06,  EO306,  E031&- 

E0316,  E0343-^0344,  E0353-E0354 
Landholding  Agency:  Army 
Property  Number  219710143 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— officer's  quarters, 

off-site  use  only 
Bldgs.  EO109,  EO350 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219710144 
Status:  Unutilized 
Comment:  1165  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dayroom,  off-site 

use  only 

Bldgs.  E0120,  E0321,  E0338 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  219710145 

Status:  Unutilized 

Comment:  3810  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only 

5  Bldgs. 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Location:  #E0127,  E0136,  EO302,  EO204, 

EO330 
Landholding  Agency:  Army 
Property  Number:  219710146 
Status:  Unutilized 
Comment:  2284  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — offices,  off-site  use 

only 

Bldg.  E0136 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  219710147 

Status:  Unutilized 

Comment:  3885  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only 
Bldgs.  EOl  58.  EO303 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219710148 
Status:  Unutilized 
Comment:  1675  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use— office,  off-site  use 

only 
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Bldg.  EO202 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Anny 

Property  Number  219710149 

Status:  Unutilized 

Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  E0312 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Niunber:  219710150 

Status:  Unutilized 

Conunent:  3885  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only 
Bldg.  E0322 
Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number:  219710151 
Status:  Unutilized 
Comment:  2250  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 

Bldg.  E0325 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Nimiber  219710152 

Status:  Unutilized 

Comment:  3336  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — officer's  quarters, 

off-site  use  only 
Bldg.  E0329 
Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 
Landholding  Agency:  Army 
Property  Number  219710153 
Status:  Unutilized 
Comment  1843  sq.  ft,  possible  asbestos/lead 

paint  most  recent  use — office,  off-site  use 

only 

Bldg.  E0334 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219710154 

Status:  Unutilized 

Comment:  3779  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — recreation,  off-site 

use  only 

Bldg.  E0335 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  219710155 

Status:  Unutilized 

Comment:  2207  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — dining  facility,  off- 
site  use  only 

Bldg.  E0347 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  219710156 

Status:  Unutilized 

Comment:  1800  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use— office,  off-site  use 
only 

Bldgs.  E0349,  EOllO 
Fort  Lewis 


Ft  Lewis  Co;  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  219710157 

Status:  Unutilized 

Comment:  1296  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

4  Bldgs. 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Locat^jn:  iE0351,  EO308,  EO207,  EO108 

Landholding  Agency:  Army 

Property  Number:  219710158 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  possible  asbestos/le^ 

p>aint,  most  recent  use — dayroom,  off-site 

use  only 

Bldgs.  E0352,  EO307 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219710159 

Status:  Unutilized 

Comment  992  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 

Bldg.  E0355 

Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219710160 

Status:  Unutilized 

Comment:  2360  sq.  ft.,  possible  asbestos/lead 

paint  most  recent  use — training  facility, 

off-site  use  only 

Bldg.  B1008,  Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  219710216 

Status:  Unutilized 

Comment:  7387  sq.  ft,  2-story,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — medical  clinic,  off-site  use  only 

Bldgs.  B1011-B1012,  Fort  Lewis 

Ft  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219710217 

Status:  Unutilized 

Comment:  992  sq.  ft  and  1144  sq.  ft.  needs 
rehab,  possible  asbestos/lead  paint,  most 
recent  use — office,  off-site  use  only 

Land  (by  State) 
Alaska 

Harding  Lake  Recreation  Area 
Fort  Richardson 
Anchorage  AK 
Landholding  Agency:  Army 
Property  Number  219540009 
Status:  Underutilized 
Comment  25.5  acres,  most  recent  use — 
recreation 

Georgia 

Land  (RaUbed) 
Fort  Banning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219440440 
Status:  Unutilized 

Comment  17.3  acres  extending  1.24  miles, 
no  known  utilities  potential 

Minnesota 

Land 

Twin  Cities  Army  Ammunition  Plant 


New  Brighton  Co:  Ramsey  MN  55112- 
Landholding  Agency:  Army 
Property  Number:  219120269 
Status:  Underutilized 
Comment:  Approx.  49  acres,  possible 

contamination,  secured  area  Mrith  alternate 

access. 

Nevada 
Parcel  A 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  At  Foot  of  Eastern  slope  of  Mount 
Grant  in  Wassuk  Range  ft  S.W.  edge  of 
Walker  Lane 
Landholding  Agency:  Army 
Property  Number  2191012049 
Status:  Unutilized 

Comment:  160  acres,  road  and  utility 
easements,  no  utility  hookup,  possible 
flooding  problem. 
Parcel B 

Hawthorne  Army  Ammunition  Plant 
Havrthome  Co:  Mineral  NV  89415- 
Location:  At  Foot  of  Eastern  slope  of  Mount 
Grant  in  Wassuk  Range  ft  S.W.  edge  of 
Walker  Lane 
Landholding  Agency:  Army 
Property  Number  219012056 
Status:  Unutilized 

Comment:  1920  acres;  road  and  utility 
easements;  no  utility  hookup;  possible 
flooding  problem. 
Parcel C 

Hawthorne  Army  Ammunition  Plant 
Ha%*rthome  Co:  Mineral  NV  89415- 
Location:  South-southwest  of  Hawthorne 
along  HWAAP's  South  Magazine  Area  at 
western  edge  of  State  Route  359. 
Landholding  Agency:  Army 
Property  Number  219012057 
Status:  Unutilized 
Comment:  85  acres;  road  ft  utility  easements: 

no  utility  hookup. 
Parcel  D 

Hawthorne  Army  Ammunition  Plant 
Ha%irthome  Co:  Mineral  NV  89415- 
Location:  South-south%vest  of  Hawthorne 
along  HWAAP's  South  Magazine  Area  at 
Western  edge  of  Sute  Route  359 
Landholding  Agency:  Army 
Property  Number  219012058 
Status:  Unutilized 
Comment:  955  acres;  road  ft  utility 

easements;  no  utility  hookup. 
New  York 

Land— 6.965  Acres 

Dix  Avenue 

Queensbury  Co:  Warren  NY  12801- 

L,andholding  Agency:  Army 

Property  Number  219540018 

Status:  Unutilized 

Comment:  6.96  acres  of  vacant  land,  located 

in  industrial  area,  potential  utilities 
Tennessee 

Holston  Army  Ammunition  Plant 
Kingsport  Co:  Hawkins  TN  61299-6000 
Landholding  Agency:  Army 
Property  Number  219012338 
Status:  Unutilized 
Comment:  8  acres;  unimproved;  could 

provide  access;  2  acres  imusable;  near 

explosives. 

Texas 


Old  Camp  Bullis  Road 
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Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219420461 

Status:  Unutilized 

Comment:  7.16  acres,  rural  gravel  road 

Castner  Range 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number:  219610788 

Status:  Unutilized 

Comment:  approx.  56.81  acres,  portion  in 

floodway,  most  recent  use — recreation 

picnic  park 

SuiuUeAJiutvailable  Propertiea 

Buildings  (by  State) 

Georgia 

Bldg.  4090 
Fort  Benning 

Ft  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number:  219630007 
Status:  Underutilized 
Comment:  3530  sq.  ft.,  most  recent  use — 
chapel,  off-site  use  only 

Hawaii 

Bldg.  S-275 

Fort  DeRussy 

Honolulu  HI  96815- 

Landholding  Agency:  Army 

Property  Number:  219540014 

Status:  Unutilized 

Comment:  26047  gross  sq.  ft.,  some  termite 
damage,  most  recent  use— office/workshop, 
limitaUons  on  use  (PL90-110,  Sec.  809) 

Maryland 

Bldgs.  TMA4,  TMA5,  TMA8,  TMA9 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number.  219320292 

Status:  Unutilized 

Comment:  approx.  800  sq.  ft.  steel  plate, 

gravel  base  ammunition  storage  area,  fair 

condition 

New  Mexico 

Bldg.  436 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219730303 

Status:  Unutilized 

Conunent:  4725  sq.  ft.,  poor  condition,  most 
recent  use — decontamination  shelter,  off- 
site  use  only 

Bldg.  1310 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  219730304 

Status:  Unutilized 

Comment:  4427  sq.  ft.,  presence  of  asbestos, 

poor  condition,  most  recent  use — boy  scout 

facility,  off-site  use  only 

New  York 

McGrath  USAR  Center 

Robinson  Road 

Village  of  Massena  Co:  St.  Lawrence  NY 

13662-2497 
Landholding  Agency:  Army 


Property  Number:  219740333 
Status:  Unutilized 

Comment:  12,930  sq.  ft.  reserve  center  and 
1325  sq.  ft  motor  repair  shop 

Texas 

Bldg.  P-2000.  Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219220389 

Status:  Underutilized  % 

Comment:  49.542  sq.  ft.,  3-story  brick 

structure,  within  National  Landmark 

Historic  District 
Bldg.  P-2001.  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219220390 
Status:  Underutilized 
Comment:  16,539  sq.  ft.,  4-story  brick 

structure,  within  National  Landmark 

Historic  District 
Bldg.  T-189,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219220402 
Status:  Underutilized 
Comment:  11,949  sq.  ft..  4-story  brick 

structure,  within  National  Landmark 

Historic  District,  possible  lead 

contamination 
Bldg.  S-1461,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army     , 
Property  Niimben  219610772 
Status:  Unutilized 
Comment:  11568  gross  sq.  ft.,  presence  of 

asbestos/lead  base  paint,  most  recent  use — 

admin.,  off-site  use  only 

Virginia 

Bldg.  T-181 
Fort  Monroe 
Fort  Monroe  VA  23651- 
LandholdiBg  Agency:  Army 
Property  Number:  219630002 
Status:  Underutilized 
Comment:  1835  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 

Bldg.  T-ia2 
Fort  Monroe 
Fort  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number:  219630003 
Status:  Underutilized 
Comment:  1997  sq.  ft.,  most  recent  use — 
office,  cff-site  use  only 

Bldg.  T-183 
Fort  Monroe 
Fort  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number.  219630004 
Status:  Underutilized 
Comment:  1760  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 

Bldg.  T-184 
Fort  Monroe 
Fort  Monroe  VA  23651- 
Landholding  Agency:  Army 
Property  Number:  219630005 
Status:  Underutilized 
Comment:  1750  sq.  ft.,  most  recent  use — 
office,  off-site  use  only 


Land  (by  State) 
Illinois 

Bridge  Ramp  &  Property 

Rock  Island  Amnal 

Rock  Island  Co:  Rock  Island  IL  61299- 

Landholding  Agency:  Army 

Property  Number:  219620665 

Status:  Unutilized 

Comment:  Bridge  Ramp  24  ft.  wide,  600  ft. 

long 
North  Carolina 

.92  Acre— Land 

Military  Ocean  Terminal,  Simny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number  219610728 

Status:  Underutilized 

Conunent:  municipal  drinking  waterwell. 

restricted  by  explosive  safety  regs..  New 

Hanover  County  Buffer  Zone 

10  Acre — Land 

Military  Ocean  Terminal.  Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number:  219610729 

Status:  Underutilized 

Comment  municipal  park,  restricted  by 

explosive  safety  regs..  New  Hanover 

County  Buffar  Zone 

257  Acre — Land 

Military  Ocean  Terminal,  Sunny  Point 

Southport  Co:  Brunswick  NC  28461-5000 

Landholding  Agency:  Army 

Property  Number:  219610730 

Status:  Underutilized 

Comment:  state  park,  restricted  by  explosive 

safety  regs..  New  Hanover  County  Bufitsr 

Zone 
24.83  acres— TiBCt  of  Land 
Military  Ocean  Terminal.  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-5000 
Landholding  Agency:  Army 
Property  Number:  219620685 
Status:  Underutilized 
Comment:  24.83  acres,  municipal  park,  most 

recent  use — New  Hanover  County 

explosive  buffer  zone 

Texas  I 

Vacant  Land,  Fort  Sam  Houston 

All  of  Block  1800,  Portions  of  Blocks  1900, 

3100  and  3200 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219220438 
Status:  Unutilized 
Comment:  210.83  acres.  85%  located  in 

floodplain.  presence  of  unexploded 

ordnance.  2  land  fill  areas 

Suitable/To  B«  Excessed 

Buildings  (by  State) 
Idaho  I 

Moore  Hall  U.S.  Army  Rsve  Ctr 

1575  N.  Skyline  Dr. 

Idaho  Falls  Co:  Bonneville  ID  83401- 

Landholding  Agency:  Army 

Property  Number:  219720207 

Status:  Unutilized 

Comment:  12S82  sq.  ft.  dental  clinic  in 
mobile  home,  1138  sq.  ft.  maint  shop, 
good  condition,  possible  asbestos 


Illinois 

WARD  Army  Reserve  Center 


JMI 


1429  NoTthmoor  Road 

Peoria  Co:  Peoria  IL  61614-3498 

Landholding  Agency:  Army 

Property  Number  219430254 

Status:  Unutilized 

Comment  2  bldgs.  on  3.15  acres,  36451  sq. 
ft.,  reserve  center  ft  warehouse,  presence  of 
asbestos,  most  recent  use — office/storage/ 
training 

Stenafich  Army  Reserve  Center 

1600  E  WUlow  Road 

Kankakee  Co:  Kankakee  IL  60901-2631 

Landholding  Agency:  Army 

Property  Number:  219430255 

Status:  Unutilized 

Comment:  2  bldgs. — reserve  center  ft  vehicle 
maint  shop  on  3.68  acres,  5641  sq.  ft., 
most  recent  use — office/storage/training, 
presence  of  asbestos 
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Indiana 

Bldg.  27.  USARC  Paulsen 

North  Judson  Co:  Starke  IN  46366- 

Landholding  Agency:  Army 

Property  Number:  219610669 

Status:  Unutilized 

Comment:  10379  sq.  ft.,  presence  of  asbestos, 

most  recent  use — office/storage/training 
Bldg.  36,  USARC  Paulsen 
North  Judson  Co:  Strike  IN  46366- 
Landholding  Agency:  Army 
Property  Number:  219610670 
Status:  Unutilized 
Comment:  1802  sq.  ft.,  presence  of  asbestos, 

most  recent  use — vehicle  maintenance 

Kansas 

U.S.  Army  Reserve  Center  Annex 
800  South  29th  St. 
Parsons  KS 

Landholding  Agency:  Army 
Property  Number:  219720208 
Status:^nutilized 

Comment:  3157  sq.  ft.,  l-story,  reserve  center 
annex  storage 

Maine 

Reserve  Ctr.  Bldg.  ft  Land 
Bridgeton  Memorial  US  Army  Reserve  Center 
Depot  Street 

Bridgton  Co:  Cumberland  ME  04009-1211 
Landholding  Agency:  Army 
Property  Number:  219710122 
Status:  Unutilized 

Comment:  4484  sq.  ft.,  1-story,  brick  on  3.65 
acres 

Maintenance  Bldg. 

Bridgeton  Memorial  US  Army  Reserve  Center 

Depot  Street 

Bridgton  Co:  Cumberland  ME  04009-1211 

Landholding  Agency:  Army 

Property  Number:  219710123 

Status:  Unutilized 

Comment:  1325  sq.  ft.,  1-story,  brick  most 

recent  use — vehicle  maintenance  shop 
New  York 
Bldg.  P-1 

Glen  Falls  Reserve  Center 
Glen  Falls  Co:  Warren  NY  12801- 
Location:  67-73  Warren  Street 
Landholding  Agency:  Army 
Property  Number:  219540015 
Status:  Unutilized 
Comment:  19613  sq.  ft.,  2  story  w/basement, 

concrete  block/brick  frame  on  .475  acres 


Bldgs.  P-1  ft  P-2 

Olean  Reserve  Center 

423  Riverside  Drive 

Olean  Co:  Cattaraugus  NY  14760- 

Landholding  Agency:  Army 

Property  Number:  219540017 

Status:  Unutilized 

Comment:  4464  sq.  ft.  reserve  center/1325  sq. 

ft.  motor  r^air  shop,  1  story  each,  concrete 

block/brick  frame,  on  3.9  acres 
Reserve  Center 

Sqt  H.  Grover  H.  O'Connor  USARC 
303  N.  Lackwama  Street 
Wayland  Co:  Steuber  NY  14572- 
Landholding  Agency:  Army 
Property  Number:  219710239 
Status:  Unutilized 

Comment:  17102  sq.  ft.,  good  condition 
Motor  Repair  Shop 
Sgt.  H.  Grover  H.  O'Connor  USARC 
303  N.  Lackwama  Street 
Wayland  Co:  Steuber  NY  14572- 
Landholding  Agency:  Army 
Property  Number:  219710240 
Status:  Unutilized 

Comment:  1325  sq.  ft.,  good  condition 
Reserve  Center 

PFC.  Robert  J.  Manville  USARC 
1205  Lafayette  Street 
Ogdensburg  Co:  St.  Lawrence  NY  13669- 
Landholding  Agency:  Army 
Property  Number:  219710241 
Status:  Unutilized 

Comment:  11,540  sq.  ft.,  good  condition 
Motor  Repair  Shop 
PFC.  Robert  J.  Manville  USARC 
1205  Lafayette  Street 
Ogdensburg  Co:  St.  Lawrence  NY  13669- 
Landholding  Agency:  Array 
Property  Number:  219710242 
Status:  Unutilized 
Comment:  2524  sq.  ft.,  good  condition 

Oregon 

Santo  Hall  U.S.  Army  Rsve  Ctr 
701  N.  Colimibus  Ave. 
Medford  Co:  Jackson  OR  97501- 
Landholding  Agency:  Army 
Property  Number:  219720211 
Status:  Unutilized 

Comment;  sq.  ft.,  admin,  bldg.,  2332  sq.  ft. 
maintenance  shop,  good  condition 

Wisconsin 

U.S.  Army  Reserve  Center 

2310  Center  Street 

Racine  Co:  Racine  WI  53403-3330 

Landholding  Agency:  Army 

Property  Number:  219620740 

Status:  Unutilized 

Comment:  3  bldgs.  (14,137  sq.  ft.)  on  3  acres. 

needs  repair,  most  recent  use — ofRce/ 

storage/training 

Land  (by  State) 

California 

U.S.  Army  Reserve  Center 
Mountain  Lakes  Industrial  Park 
Redding  Co:  Shasta  CA 
Landholding  Agency:  Army 
Property  Number:  219610645 
Status:  Unutilized 

Comment:  5.13  acres  within  a  light  industrial 
park 


Texas 

Camp  Bullis,  Tract  9 

Fort  Sam  H(Histon 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219420462 

Status:  Unutilized 

Comment:  1.07  acres  of  undeveloped  land 

Unsuitable  Propertia 

Buildings  (by  State) 
Alabama 

202  Bldgs. 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  Al  35898- 

Landholding  Agency:  Army 

Property  Number:  219014015,  219014036, 
219014060,  219430266-219430277, 
219430284-219430288,  219440078- 

219440082,  219530010-219530048, 
219610272-219610280.  219630015- 
219630017, 219710161-219710170, 
219720002-219720015,  219740003, 
219810011-219810023 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 

deteriorated.) 
95  Bldg.,  Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362 
Landholding  Agency:  Army 
Property  Number:  219310016,  219330003, 

219340116,  219340124,  219410022, 

219440083.  219440094-219440095. 
219520057-219520058,  219620372. 
219620374.  219630009-219630014. 
219640002.  219640440,  219710091. 
219730008-219730013,  219740004. 
219740006, 219810010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  25203,  25205-25207.  25209,  25501, 

25503,  25505,  25507,  25510 
Fort  Rucker 
Stagefield  Areas 

Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number:  219410020-219410021 
Status:  Unutilized 
Reason:  Secured  area 
Bldg.  402-C 

Alabama  Army  Ammunition  Plant 
Childersbuig  Co:  Talladega  AL  35044 
Landholding  Agency:  Army 
Property  Number:  219420124 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  S0015.  S0016 
Anniston  Army  Depot 
Anniston  AL  36201 
Landholding  Agency:  Army 
Property  Number:  219740001-219740002 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Alaska 

17  Bldgs. 

Fort  Greely 

Ft.  Greely  AK  99790- 

Landholding  Agency:  Army 

Property  Number:  219210124-219210125, 

219220320-219220332. 219520064 
Status:  Unutilized 
Reason:  Extensive  deterioration 
16  Bldgs..  Fort  Wainwright 
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Ft.  Wainwright  AK  99703 

Landholding  Agency:  Army 

Property  Number:  219640006-219640007, 

219710009,  219710195-219710198. 

219810001-219810007 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  area,  Floodway 

Bldg.  1501.  Fort  Greely 

Ft.  Greely  AK  99505 

Landholding  Agency:  Army 

Property  Number:  219240327 

Status:  Unutilized 

Reason:  Secured  Area 

Sullivan  Roadhouse.  Fort  Greely 

Ft.  Greely  AK 

Landholding  Agency:  Army 

Property  Number:  219430291 

Status:  Unutilized 

Reason:  Extensive  deterioration 

33  Bldgs..  Fcfft  Richardson 

Ft  Richardson  AK  99505 

Landholding  Agency:  Army 

Property  N^ber  219620370,  219710199- 
219710220,  219720001,  219730001- 
219730007. 219810008-219810009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Arizona    . 

32  Bldgs. 

Nava)o  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015- 

Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Number  219014560-219014591 
Status:  Underutilized 
Reason:  Secured  Area 
10  properties:  753  earth  covered  igloos;  above 

ground  standard  magazines 
Navajo  Depot  Activity 
Bellemont  Co:  Coconino  AZ  86015- 
Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Number  219014592-219014601 
Status:  Underutilized 
Reason:  Secured  Area 

9  Bldgs. 

Navajo  Depot  Activity 

Bellemont  Co:  Coconino  AZ  86015-5000 

Location:  12  miles  west  of  Flagstaff,  Arizona 

on  1-40 
Landholding  Agency:  Army 
Property  Number  219030273-219030274. 

219120175-219120181 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  68054 
F(Ht  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219430315 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  S-2085 

Yuma  Proving  Ground 

Yuma  Co:  Yuma/LaPaz  AZ  85365-9104 

Landholding  Agency:  Army 

Property  Number  219330020 

Status:  Unutilized 

Reason:  Secured  area 

Bldg.  T-231 

Yuma  Proving  Ground 
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Yiuna  Co:  LaPaz  AZ  85365-9104 
Landholding  Agency:  Army 
Property  Number:  219510093 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Arkansas 

6  Bldgs. 

Pine  Bluff  Arsenal 

Pine  Bluff  Go:  JeffiBrson  AR  71602-9500 

Landholding  Agency:  Army 

Property  Number  219420138-219420142, 

219440077 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
194  Bldgs..  Fort  Chaffee 
Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 
Landholdiqg  Agency:  Army 
Property  Number  219630019-219630029, 

219640445-219640477 
Status:  Unutilized 
Reason:  Extensive  deterioration 

California 

Bldg.  18 

Riverbank  Army  Ammunition  Plant 
5300  Clause  Road 

Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number  219012554 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosivf  materials.  Secured  Area 

11  Bldgs.  Nos.  2-8. 156. 1. 120. 181 
Riverbank  Army  Ammunition  Plant 
Riverbank  Co:  Stanislaus  CA  95367- 
LandholdiBg  Agency:  Army 
Property  Number  219013582-219013588, 

219013590, 219240444-219240446 
Status:  Underutilized 
Reason:  Seciuvd  Area 

9  Bldgs. 

Oakland  Army  Base 

Oakland  Co:  Alameda  CA  94626-5000 

Landholding  Agency:  Army 

Property  Number  219013903-219013906, 

219120051.  219340008-219340011 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated.) 

Bldg.  S-1S4 

Fort  Hunter  Liggett 

Ft.  Hunter  Liggett  Co:  Monterey  CA  93928- 

Landholding  Agency:  Army 

Property  Nxmiber  219014602 

Status:  Underutilized 

Reason:  Secured  Area 

Bldgs.  13. 171, 178  Riverbank  Ammun  Plant 

5300  Clau*  Road 

Riverbank  Co:  Stanislaus  CA  95367- 

Landholding  Agency:  Army 

Property  Number  219120162-219120164 

Status:  Underutilized 

Reason:  Secured  Area 

Bldgs.  T-187, 194  Fort  Hunter  Liggett 

Ft  Hunter  Liggett  Co:  Monterey  CA  93928 

Landholding  Agency:  Army 

Property  Number  219240321-219610287 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
10  Bldgs..  Fort  Irwin 
Ft  Irwin  Co:  San  Bernardino  CA  92310 
Landholding  Agency:  Army 


Property  Number  219330026-219330035 
Status:  Unutilised 
Reason:  Secured  Area.  Extensive 
deterioration 

13  Bldgs. 

DDDRW  Sharpe  Facility 

Tracy  Co:  San  poaquin  CA  95331 

Landholding  Agency:  Army 

Property  Number  219430025-219430026, 

219430032-219430033.  21961028»- 

219610296.  219740008 
Status:  Unutilized 
Reason:  Secured  Area 


6  Buildings 

Oakland  Army  Base 

Oakland  Co:  Alameda  CA  94626 

Location:  Include:  90,  790,  792,  807,  829, 916 

Landholding  Agency:  Army 

Property  Number:  219510097 

Status:  Unutilised 

Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Bldg.  43;  Bunkers  41. 42, 45, 46. 47 
Santa  Rosa  Hi^  Frequency  Radio  Station 
Santa  Rosa  CA 
Landholding  Agency:  Army 
Property  Number  219520036 
Status:  Excess 
Reason:  Secured  Area 

Bldgs.  29.  39.  73, 154, 155, 193,  204.  257 

Los  Alamitos  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Number  219520040 

Status:  Unutilized 

Reason:  Expensive  deterioration 

Bldgs.  1103, 1131 

Parks  Reserve  Forces  Training  Area 

Dublin  Co:  Alameda  CA  94568-5201 

Landholding  Agency:  Army 

Property  Number  219520056 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  144,  429-430 
National  Training  Center,  Fort  Irwin 
Ft  Irwin  Co:  San  Bernardino  CA  92310 
Landholding  Agency:  Army 
Property  Number  219530066 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

19  Bldgs. 

National  Training  Center,  Fort  Irwin 
Ft  Irwin  Co:  San  Bernardino  CA  92310 
Location:  «55$,  558,  562,  564,  578,  581,  5d4, 

586.  609,  474,  600,  410,  427,  485,  483,  579. 

583.  570,  568 
Landholding  Agency:  Army 
Property  Number  219530067 
Status:  UnutiUzed 
Reason:  Secured  Area.  Extensive 

deterioratioD 

20  Buildings 
National  Training  Center 

Fort  Irwin  Co:  San  Bernardino  CA  92311- 

5097 
Location:  426,  428.  435-437, 439,  441,  462, 

464,  466,  510,  527.  529.  537.  539.  544-545, 

547,  549,  608 
Landholding  Agency:  Army 
Property  Number  219610288 
Status:  UnutiUzed 
Reason:  Secured  Area 
Bldg.  T-386,  National  Training  Center 
Fort  Irwin 


JMI 


Ft  Irwin  Co:  San  Bernardino  CA  92310 

Landholding  Agency:  Army 

Property  Number:  219640008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  401 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113 

Landholding  Agency:  Army 

Property  Number  219620382 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldgs.  18013, 18030 
Camp  Roberts 

Camp  Roberts  Co:  San  Obispo  CA 
Landholding  Agency:  Army 
Property  Number:  219730014 
Status:  Excess 
Reason:  Extensive  deterioration 

Colorado 

Bldgs.  T-317.  T-412. 431.  433 

Rocky  Mountain  Arsenal 

Commerce  Co:  Adams  CO  80022-2180 

Landholding  Agency:  Army 

Property  Number  219320013-219320016 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area,' 
Extensive  deterioration 

70  Bldgs.  Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219610297-219610318, 
219620384-219620409,  219640009, 
219710093,  219710172-219710179, 
219730015-219730017,  219740009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Connecticut 

Bldgs.  DKOOl,  DkL05,  DKLlO 

USARC  Middletown 

Middletown  Co:  Middlesex  CT  06457-1809 

Landholding  Agency:  Army 

Property  Number  219810024-219810026 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Georgia 

Fort  Stewart 
Sewage  Treatment  Plant 
FL  Stewart  Co:  Hinesville  GA  31314- 
Landholding  Agency:  Army 
Property  Number:  219013922 
Status:  Unutilized 
Reason:  Sewage  treatment 
Facility  12304 
Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 
Location:  Located  off  Lane  Avenue 
Landholding  Agency:  Army 
Property  Number  219014787 
Status:  Unutilized 

Reason:  Wheeled  vehicle  grease/inspection 
rack 

147  Bldgs. 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  219220269,  219320026, 
219410039-219410072,  219410089, 
219410091-219410115,  219520067, 
219610330-219610333,  219610336. 
219630042-219630069,  219640011- 
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219640037,  219710094-219710095, 

219730018-219730020, 219810027 
Status:  Unutilized 
Reason:  Extensive  deterioration 
4  Bldgs.,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number:  219220334-219220337 
Status:  Unutilized 
Reason:  Detached  lavatory 
27  Bldgs.,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number:  219520150,  219610319- 

219610324,  219640041-219640044. 

219640046,  219720017-219720024, 

219810028-219810035 
Status:  Unutilized 
Reason:  Extensive  deterioration 
14  Bldgs. 
Fort  Gillem 

Forest  Part  Co:  Clayton  GA  30050 
Landholding  Agency:  Army 
Property  Number:  219310094,  219310099. 

219620815.  219730021-219730030. 

219740015 
Status:  Unutilized 
Reason:  (Some  are  extensively  deteriorated.) 

(Most  are  in  a  secured  area.) 

7  Bldgs..  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314 
Landholding  Agency:  Army 

Property  Number  219630072,  219630076- 
219630077,  219710237,  219740012- 
219740014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

8  Bldgs.,  Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409 
Landholding  Agency:  Army 

Property  Number  219430319,  219610326, 
291620413,  219630034,  219630039. 
219730031,  219740010-219740011 

Status:  Unutilized 

Reason:  Extensive  deterioration 

5  Bldgs.,  Fort  McPherson 

Ft  McPherson  Co:  Fulton  GA  30330-5000 

Landholding  Agency:  Army 

Property  Number:  219620803.  219640010. 
219730032-219730034 

Status:  Underutilized 

Reason:  Secured  Area 

Hawaii 

PU-01.  02.  03,  04.  05,  06.  07,  08.  09. 10, 11 

Schofield  Barracks 

Kolekole  Pass  Road 

Wahiawa  Co:  Wahiawa  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  219014836-219014837 

Status:  Unutilized 

Reason:  Secured  Area 

P-3384 

Schofield  Barracks 

Wahiawa  Co:  Wahiawa  HI  9678&- 

Landholding  Agency:  Army 

Property  Number  219030361 

Status:  Unutilized 

Reason:  Secured  Area 

4  Bldgs.,  Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819 

Landholding  Agency:  Army 

Property  Number:  219610350,  219730035- 

219730036,  219740016 
Status:  Unutilized 


Reason:  Extensive  deterioration 

4  Bldgs. 

Schofield  Barracks 

Wahiawa  Co:  Wahiawa  HI  96786 

Landholding  Agency:  Army 

Property  Number:  219420154,  219630080. 

219640050-219640051 
Status:  Unutilized 
Reason:  Extensive  deterioration 
8  Bldgs. 

Wheeler  Army  Airfield 
Wahiawa  HI  96857 
Landholding  Agency:  Army 
Property  Number:  219520039.  219610348. 

219630078-219630079.  219640052. 

219740017-219740019 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated) 

Illinois 

609  Bldgs.  and  Groups 

Joliet  Army  Ammunition  Plant 

Joliet  Co:  Will  IL  60436- 

Landholding  Agency:  Army 

Property  Number:  219010153-219010317. 
219010319-219010407.  21901040^- 
219010413.  219010415-219010439. 
219011750-219011879,  219011881- 
219011908,  219012331,  219013076- 
219013138,  219014722-219014781. 
219030277-219030278,  219040354, 
219140441-219140446,  219210146. 
219240457-219240465,  219330062- 
219330094 

Status:  Unutilized 

Reason:  Secured  Area;  many  within  2000  ft 
of  flammable  or  explosive  materials;  some 
within  floodway. 

Bldgs.  58.  59  and  72,  69.  64, 105, 135 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299-5000 

Landholding  Agency:  Army 

Property  Number  219110104-219110108, 
219620427 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  133, 141  Rock  Island  Ai^nal 

Gillespie  Avenue 

Rock  Island  Co:  Rock  Island  IL  61299- 

Landholding  Agency:  Army 

Property  Number:  219210100,  219620428 

Status:  Unutilized 

Reason:  Extensive  deterioration 

13  Bldgs.  Savanna  Army  Depot  Activity 

Savanna  Co:  Carroll  IL  61074 

Landholding  Agency:  Army 

Property  Number:  219230126-219230127, 

219430326-219430335,  219430397 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  103, 114,  417, 110,  S-234,  T-125 
Charles  Melvin  Price  Support  Center 
Granite  City  Co:  Madison  IL  62040 
Landholding  Agency:  Army 
Property  Number;  219420182-219420184, 

219510008,  219710096.  219740020 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

Indiana 

328  Bldgs. 

Indiana  Army  Ammunition  Plant  (INAAP) 
Charlestown  Co:  Clark  IN  47111- 
Landholding  Agency:  Army 
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Property  Number  219010913-219010920, 
219010924-219010936,  219010952, 
2190109SS,  219010957,  219010959- 
219010960,  219010962-219010964, 
21901096fr-219010967, 219010969- 
219010970,  219011449,  219011454, 
219011456-219011457,  219011459- 
219011464.  219013764.  219013848. 
219014608-219014653,  219014655- 
219014661,  219014663-219014683, 
219030315,  219120168-219120171. 
219140425-219140440,  219210152- 
219210155,  219230034-219230037, 
219320036-219320111,  219420170- 
219420181, 219440159-219440163, 
219610367-219610413,  219620435- 
219620452 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  (Most  are  within  a 
secured  area.) 

178  Bldgs. 

Newport  Army  Ammunition  Plant 

Newport  Co:  VermillicHi  IN  47966- 

Lancuiolding  Agency:  Army 

Property  Number  219011584,  219011586- 
219011587.  219011589-219011590, 
219011592-219011627, 219011629- 
219011636,  219011638-219011641, 
219210149-219210151,  219220220, 
219230032-219230033,  219430336- 
219430338,  219520033.  219520042, 
219530075-219530097.  219740021- 
219740026 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriorated.) 

2  Bldgs. 

Atterbury  Reserve  Forces  Training  Area 

Edinburgh  Co:  Johnson  IN  46124-1096 

Landholding  Agency:  Army 

Property  Number  219230030-219230031 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  2635,  Indiana  Army  Ammimition  Plant 

Charlestown  Co:  Qark  IN  47111 

Landholding  Agency:  Army 

Property  Number  219240322 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration. 
22  Bldgs.,  Camp  Atterbury 
Edinburgh  IN  46124 
Landholding  Agency:  Army 
Property  Number  219610351-219610366, 

21962042»-219620434 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 

Iowa 

97  Bldgs. 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  52638- 

Landholding  Agency:  Army 

Property  Number:  219012605-219012607, 
219012609,  219012611,  219012613, 
219012615.  219012620,  219012622. 
219012624,  219013706-219013738, 
219120172-219120174,  219440112- 
219440158, 219510089, 219520002, 
219520070.  219610414, 219740027 

Status:  Unutilized 

Reason:  (Many  are  in  a  Secured  Area)  (Most 
are  within  2000  ft.  of  flammable  or 
explosive  material.) 


30  Bldgs.,  Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638 
Landholding  Agency:  Army 
Property  Nianber:  219230005-219230029, 

219310017,  219330061,  219340091. 

219520058,  219520151 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Kansas 

37  Bldgs. 

Kansas  Airay  Ammunition  Plant 

Production  Area 

Persons  Co:  Ubette  KS  67357- 

Landholding  Agency:  Army 

Property  Number:  219011909-219011945 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft  of  flammable  or  explosive  material) 

244  Bldgs. 

Sunflower  Army  Ammunition  Plant 

35425  W.  103rd  Street 

DeSoto  Co:  Johnson  KS  6601  »- 

Landholding  Agency:  Army 

Property  Number:  219040039,  219040045. 
219040048-219040051,  219040053, 
2190400S5,  219040063-219040067, 
219040072-219040080.  219040086- 
219040099,  219040102,  219040111- 
219040112,  219040118-219040119, 
219040131-219040124,  219040126, 
219040128-219040133.  219040136- 
219040137, 219040139-219040140, 
219040143,  219040149-219040154, 
219040156,  219040160-219040165, 
219040166-219040170.  219040180. 
219040182-219040185.  219040190- 
219040191. 219040202.  219040205- 
219040207,  219040208,  219040210- 
219040221.  219040234-219040239. 
219040241-219040254.  219040256- 
219040257,  219040260,  219040262- 
219040217,  219040270-219040279. 
219040282-219040319,  219040321- 
219040323,  219040325-219040327, 
219040330-219040335,  219040349, 
219040353,  219110073,  219140569- 
219140577, 219140580-219140591. 
219140594, 219140599-219140601, 
219140606-219140612,  219420185- 
219420187,  219610415-219610437 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Floodway,  Secured 
Area. 

21  Bldgs. 

Sunflower  Army  Ammunition  Plant 

35425  W.  103rd  Street 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Property  Number  219040007-219040008, 
219040010-219040012,  219040014- 
219040027,  219040030-219040031 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Floodway 

55  Bldgs. 

Fort  Riley 

Ft  Riley  Qo:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number  219430040,  219530100- 
219530101, 219530112-219530125, 
219610451-219610468,  219610613- 
219610626, 219620454,  219620825- 
219620826,  219630085,  219810036 

Status:  Umitilized 


Reason:  Extensive  deterioration 

11  Latrines 

Sunflower  Army  Ammunition  Plant 

35425  West  103rd  Street 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  Army 

Property  Number  219140578-219140579, 

219140593.  219140595-2191400598. 

219140602-219140605 
Status:  Unutilized 
Reason:  Detached  Latrine 
68  Bldgs.  Sunflower  Army  Ammunition 

Plant 
DeSoto  Co:  Johttson  KS  66018- 
Landholding  Agency:  Army 
Property  Number  219240333-219240383. 

219240387,  219240389,  219240390. 

219240394.  219240402,  219240410- 

2192400416, 2192400420,  219240434- 

2192400437 
Status:  Unutilized 
Reason:  Secured  Area,  Within  2000  ft  of 

flammable  or  explosive  material.  Extensive 

deterioration 

121  Bldgs. 

Kansas  Army  Ammunition  Plant 
Parsons  Co:  Labette  KS  67357 
Landholding  Agency:  Army 
Property  Number  219620518-219620638 
Status:  Unutilized 
Reason:  Secuml  Area 
Bldgs.  P-177,  P-417 
Fort  Leavenworth 
Leavenworth  KS  66027 
Landholding  Agency:  Army 
Property  Number  219740026-219740029 
Status:  UnutUiced 

Reason:  Extensive  deterioration.  Sewage 
pump  station 

7  Bldgs.,  Fort  Riley 
Ft  Riley  KS  66442 
Location:  T9202, 9206,  9222,  9226,  9242, 

9262, 9266 
Landholding  Agency:  Army 
Property  Number  219810037 
Status:  Unutilized 
Reason:  Detached  latrines 

Kentucky       j 

Bldg.  126 

Lexington-Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  northeast  of  Lexington, 

Kentucky 
Landholding  Agency:  Army 
Property  Number  219011661 
Status:  Unutilized 
Reason:  Secured  Area;  Sewage  treatment 

facility 
Bldg.  12 

Lexington-Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  lailes  Northeast  of  Lexington 

Kentucky 
Landholding  Agency:  Army 
Property  Number  219011663 
Status:  Unutilized 
Reason:  Industrial  waste  treatment  plant 

5  Bldgs..  Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219320113-219320115. 

219410146.  219630081 
Status:  Unutilized 
Reason:  Extensive  deterioration 
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42  Bldgs..  Fort  Campbell 

Ft  Campbell  Co:  Christian  KY  42223 

Landholding  Agency:  Army 

Property  Number:  219730038-219730069. 

219740030-219740038, 219810038 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Louisiana 

509  Bldgs. 

Louisiana  Army  Ammunition  Plant 

Doylin  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Number  219011668-219011670, 

219011714-219011716,  219011735- 
219011737,  25219012112,  219013571- 
219013572, 219013863-219013869, 
219110127,  219110131, 219110136. 
219120290,  219240138-219240150. 
219420332,219610049-219610263, 
219620001-219620200. 

219620745-219620801 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft  of  flammable  or  explosive  material) 
(Some  are  extensively  deteriorated) 

Staff  Residences  * 

Loubiana  Army  Ammunition  Plant 

Doyline  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Number  219120284-219120286 

Status:  Excess 

Reason:  Secured  Area 

24  Bldgs..  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency:  Army 

Property  Number  219430339,  2195200S9, 

219810039-219810061 
Status:  Unutilized 
Reason:  Extensive  deterioration  (Some  are  in 

Floodway.) 

Maine 

Reserve  Ctr.,  Bldg.  k  5  acres 

Slager  Memorial  USAR  Center 

Union  Street 

Bangor  Co:  Penobscot  ME  04401-3011 

Landholding  Agency:  Army 

Property  Number  219710097 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Maintenance  Bldg. 

Slager  Memorial  USAR  Center 

Union  Street 

Bangor  Co:  Penobscot  ME  04401-3011 

Landholding  Agency:  Army 

Property  Number:  219710098 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

Maryland 

167  Bldgs. 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  219011406-219011417. 

219012610.  219012612.  219012614, 

219012616-219012617,  219012619. 

219012623.  219012625-219012629, 

219012631,  219012633-219012634. 

219012637-219012642,  219012645- 

219012651.  219012655-219012664. 

219013773.  219014711-219014712. 

2190110140.  219530128-219530129. 

219610476-219610483.  219610485. 
'  219610489-219610490.  219620467- 

219620470.  219630091-219630095. 


219710099.  219730070-219730084. 

219740061. 219740063-219740066, 

219810070-219810127 
Status:  Unutili^d 
Reason:  Most  are  in  a  secured  area.  (Some  are 

within  2000  ft.  of  flammable  or  explosive 

material)  (Some  are  in  a  floodway)  (Some 

are  extensively  deteriorated] 
43  Bldgs.  Ft.  George  G.  Meade 
Ft  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  219130059,  219140460- 

219140461,  219310031,  219710184- 

219710192,  219740067-219740089. 

219810063-219810069 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  132  Fort  Ritchie 
Ft  Ritchie  Co:  Washington  MD  21719-5010 
Landholding  Agency:  Army 
Property  Number  219330109 
Status:  Underutilized 
Reason:  Secured  Area 
Bldgs.  T-116.  703  Fort  Detrick 
Frederick  Co:  Frederick  MD  21762-5000 
Landholtting  Agency:  Army 
Property  Number  219340012.  219640063 
Status:  UnutUixed 
Reason:  Extensive  deterioration 

Massachusetts 


Material  Technology  Lab 

405  Arsenal  Street 

Watertown  Co.  Middlesex  MA  02132- 

Landholding  Agency:  Army 

Property  Number  219120161 

Status:  Underutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material;  Floodway:  Secured 

Area 

Bldg.  3462.  Camp  Edwards 

Massachusetts  Military  Reservation 

Bourne  Co:  Barnstable  MA  024620-5003 

Landholding  Agency:  Army 

Property  Number  219230095 

Status:  Unutilized 

Reason:  Secured  area,  Extensive  deterioration 

Bldgs.  3596. 1209-1211  Camp  Edwards 

Massachusetts  Military  Reservation 

Bourne  Co:  Barnstable  MA  024620-5003 

Landholding  Agency:  Army 

Property  Number  219230096,  219310018- 

219310020 
Status:  Unutilized 
Reason:  Secured  area 
Bldg.  101 

Hudson  Family  Housing 
U.S.  Army  Soldier  Systems  Command 
Hudson  Co:  Middlesex  MA  01749 
Landholding  Agency:  Army 
Property  Number  219730037 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Facility  No.  OGOOl 
LTA  Granby 

Granby  Co:  Hampshire  MA 
Landholding  Agency:  Army 
Property  Number  219810062 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Michigan 

Detroit  Arsenal  Tank  Plant 
28251  Van  Dyke  Avenue 
Warren  Co:  Macomb  MI  4809O- 
Landholding  Agency:  Army 


Property  Number  219014605 

Status:  Underutilized 

Reason:  Semred  Area 

Bldgs.  5755-5756 

Newport  Weekend  Training  Site 

Carleton  Co:  Monroe  MI  48186- 

Landholding  Agency:  Army 

Property  Number  219310060-219310061 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
25  Bldgs. 

Fort  Custer  Training  Center 
2501  26th  Street 

Augusta  Co:  Kalamazoo  MI  49102-9205 
Landholding  Agency:  Army 
Property  Number  219014947-219014963, 

219140447-219140454 
Status:  Unutilized 
Reascm:  Secured  Area 
Bldgs.  914.  925.  927-928,  939.  917-4>19 
U.S.  Army  Garrison-Selfridge 
Selfridge  Air  National  Guard 
Mt  Qemens  MI  48045-5018 
Landholding  Agency:  Army 
Property  Number  219730085-219730089, 

219740090-219740092 
Status:  Unutilized 
Reason:  Secured  Area 
Bldgs.  2044,  2066 

U.S.  Army  Tank  Armaments  Command 
Sebille  Manor 

Chesterfield  Township  MI  48047 
Landholding  Agency:  Army 
Property  Number  219730090 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Minnesota 

169  Bldgs. 

Twin  Cities  Aimy  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Pn^jerty  Number  219120165-219120166, 
219210014-219210015.  219220227- 
219220235. 219240328,  219310055- 
219310056, 219320145-219320156, 
219330096-219330108,  219340015, 
219410159-219410189,  219420195- 
219420284,  219430059-219430064 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material). 
(Some  are  extensively  deteriorated) 

Mississippi 

Bldg.  8301 

Mississippi  Army  Ammunition  Plant 

Stennis  Space  Center  Co:  Hancock  MS 
39529-7000 

Landholding  Agency:  Army 

Property  Number  219040438 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

Missouri 

Lake  City  Army  Ammo.  Plant  59,  59A,  59B, 
59C.  18,  94,  149,  T201,  6A,  6C,  6D,  6E,  6F 

Independence  Co:  Jackson  MO  64050- 

Landholding  Agency:  Army 

Property  Number  219013666-219013669, 
219530134-219530138 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft.  of  flammable  or  explosive  material) 
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9Bldgs. 

St  Louis  Army  Ammunition  Plant 

4800  GoodfiBllow  Blvd. 

St  Louis  Co:  St  Louis  MO  63120-1798 

Landholding  Agency:  Anny 

Property  Number:  219120067-219120068. 

219610469-219610475 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriwated) 

10  Bldgs. 

I^ort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
Property  Number  219140422-219140423, 

219430070-219430078 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Montana 

19  Bldgs. 

Fort  Harrison 

Ft  Harrison  Co:  Lewis/Clark  MT  59636 

Landholding  Agency:  Army 

Property  Number  219620473-219620475, 

219740093-219740101 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Extensive  deterioration 

Nevada 

7  Bldgs. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Number  219011953,  219011955, 

219012061-219012062,  219012106. 

219013614,  219230090 
Status:  Unutilized 
Reason:  Seciired  Area 

Bldg.396 

Hawthorne  Army  Ammunition  Plant 
Bachelor  Enlisted  Qtrs  W/Dining  Facilities 
Hawthorne  Co:  Mineral  NV  89415- 
Location:  East  side  of  Decatur  Street — North 

of  Maine  Avenue 
Landholding  Agency;  Army 
Property  Number  219011997 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone, 

Secured  Area 

51  Bldgs. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Number  219012009,  219012013, 
219012021,  219012044,  219013615- 
219013651,  219013653-219013656, 
219013658-219013661, 219013663, 
219013665 

Status:  Underutilized 

Reason:  Secured  Area  (Some  within  airport 
runway  clear  zone;  many  within  2000  ft.  of 
flammable  or  explosive  material) 

62  Concrete  Explo.  Mag.  Stor. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Location:  North  Mag.  Area 

Landholding  Agency:  Army 

Property  Number  219120150 

Status:  Unutilized 

Reason:  Secured  Area 

259  Concrete  Explo.  Mag.  Stor. 

Hawthorne  Army  Ammunition  Plant 


Hawthorne  Co:  Mineral  NV  89415- 
Location:  South  k  Central  Mag.  Areas 
Landholdii^  Agency:  Army 
Property  Number  219120151* 
Status:  Unutilized 
Reason:  Secured  Area 

Facility  No.  00A38 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415 

Landholding  Agency:  Army 

Property  Number  219330119 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Jersey 

233  Bldgs. 

Armament  Res.  Dev.  ft  Eng.  Ctr. 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Location:  Route  15  north 

Landholdiag  Agency:  Army 

Property  Nhimber  219010440-219010474, 
219010476,  219010478,  219010639- 
219010665,  219010669-219010721, 
219012423-219012424,  219012426- 
219012428,  219012430-219012431. 
219612433-219012466,  219012469- 
219012472.  219012474-219012475, 
219012758-219012760, 219012763- 
2190127B7. 219013787, 219014306- 
219014307,  219014311,  219014313- 
219014321.  219140617.  219230119- 
219230125.  219240315.  219420001- 
21»420i02.  219420006-219420008, 
219510003-219510004.  219540002- 
219540a07.  219620476,  219640480-  , 
219640482.  219740106-219740127 

Status:  Excess 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.) 
(Some  are  extensively  deteriorated)  (Some 
are  in  a  floodway) 

2  Bldgs. 

Fort  Monmouth 

Wall  Co:  Monmouth  NJ  07719- 

Landholdlng  Agency:  Army 

Property  Number  219420335,  219440206 

Status:  Unutilized 

Reason;  Secure  Area  (Some  are  extensively 

deteriorated)  (Some  are  in  a  floodway) 
13  Bldgs.,  Military  Ocean  Terminal 
Bayonno  Co:  Hudson  NJ  07002- 
Landholdlng  Agency:  Army 
Property  Number  219013890-219013896, 

219330141-219330143,  219430001, 

219440200,  219520149 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 

Structure  403B 

Armament  Research,  Dev.  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landhol(£ng  Agency;  Army 

Property  Number  219510001 

Status:  Unutilized 

Reason;  Drop  Tower 

9  Bldgs. 

Armament  Rsch.,  Dev.,  ft  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219530142-219530151 

Status;  Unutilized 

Reason;  Extensive  deterioration  (Most  are  in 

a  secured  area) 
17  Bldgs.,  Fort  Dix 

Ft.  Dix  Qd;  Burlington,  NJ  08640-5505 
Landholding  Agency:  Army 


Property  Number  219730091-219730097, 

219810128-219810137 
Status:  Unutilized 
Reason:  Extensive  deterioration 

New  Mexico 

21  Bldgs. 

White  Sands  Missile  Range 

White  Sands  Gd:  Dona  Ana  NM  88802    ' 

Landholding  Agency:  Army 

Property  Number  219330144-219330147. 

219430126-219430127.  210810138- 

219810152 
Status:  Unutilised 
Reason:  Extensive  Deterioration 

New  York 

Bldgs.  110. 143,  2084.  2105.  2110 

Seneca  Army  Depot 

Romulus  Co:  Seneca  NY  14541-5001 

Landholding  Agency:  Army 

Property  Number  219240439.  219240440- 

219240443 
Status:  Unutilized 
Reason:  Secund  Area.  Extensive 

deterioration 
Bldgs.  124. 1332.  804. 1652 
U.S.  Military  Academy 
West  Point  Ca  Orange  NY  10996 
Landholding  Agency:  Army 
Property  Number  219330148, 219610494, 

219810153-219810154 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  3008 

Stewart  Army  Subpost 

New  Windsor  Co:  Orange  NY  12553 

Landholding  Agency:  Army 

Property  Number  219420285 

Status:  Unutilized 

Reason:  Extensive  deterioration 

14  Bldgs.,  Fort  Drum 

Ft  Drum  Co:  JetfiBrson  NY  13602 

Landholding  Agency:  Army 

Property  Number  219810155-219810157 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1184 

Constitution  bland.  U.S.  Military  Academy 

Cold  Springs  Co:  Putman  NY  10516 

Landholding  Agency:  Army 

Property  Number  219630096 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1537.  Gamp  Buckner 

U.S.  Military  Academy— West  Point 

Highlands  Co:  Orange  NY  10996 

Landholding  Agency:  Army 

Property  Number  219630097 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Parcel  19 

Stewart  Army  Subpost.  U.S.  Military 

Academy 
New  Windsor  Co:  Orange  NY  12553 
Landholding  Agency.  Army 
Property  Number  219730098 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone 

Bldgs.  12, 107 

Watervliet  Arsenal 

Watervliet  NY 

Landholding  Agency:  Army 

Property  Number  219730099-219730100 

Status:  Unutilized 
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Reason:  Extensive  deterioration 
North  Carolina 

797  Bldgs.,  Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Nmnber.  219440295. 219530156- 
219530165,  219610495-219610500, 
219610512-219610513,  219610517- 
21961051B,  219610524-219610526, 
219620476-219620480,  219630099- 
219630107,  219640064,  219640074, 
219640085,  219640094,  219640100- 
219640101,  219640125-219640127, 
219710100-219710112,  219710222- 
219710224,  219730101-219730103, 
219740102-219740107,  219810161- 
219810170 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  16, 139,  261, 273 

Military  Ocean  Terminal 

Southport  Co:  Brunswick  NC  28461-5000 

Landlwlding  Agency:  Army 

Property  Number  219530155.  219810158- 
219810160 

Status:  Unutilixed  _ 

Reason:  Secured  Area 

Ohio 

63  Bldgs. 

Ravenna  Army  Ammunition  Plant 

Ravenna  Co:  Portage  OH  44266-9297 

Landholding  Agency:  Army 

Property  Number  219012476-219012507, 
219012509-219012513, 219012515, 
219012517-219012518, 219012520, 
219012522-219012523,  219012525- 
219012528,  219012530-219012532, 
219012534-219012535,  219012537, 
219013670-219013677, 219013781, 
219210148 

Status:  Unutilized 

Reason:  Secured  Area 

7.  Bldgs. 

Lima  Army  Tank  Plant 

Lima  OH  45804-1898 

Landholding  Agency:  Army 

Property  Number.  219730104-219730110 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  49,46,  T61,T326 

Defense  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency:  Army 

Property  Number  219740128,  219810171- 
219810173 

Status:  Unutilized  ' 

Reason:  Extensive  deterioration 

Oklahoma 

546  Bldgs. 

McAlester  Army  Ammunition  Plant 

McAlester  Co:  Pittsburg  OK  74501-5000 

Landholding  Agency:  Army 

Property  Number  219011674,  219011680, 
219011684,  219011687,  219012113, 
219013981-219013991,  219013994, 
219014081-219014102, 219014104, 
219014107-219014137,  219014141- 
219014159,  219014162,  219014165- 
219014216,  219014218-219014274, 
219014336-219014559,  219030007- 
219030127,  219040004 

Status:  Underutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft.  of  flamable  or  explosive  material) 


10  Bldgs. 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 

Landholding  Agency:  Army 

Property  Number  219140529,  219140548, 
219140550,  219440309,  219510023, 
219610529,  219739342 

Status:  Unutilized 

Reason:  Extensive  deterioration 

33  Bldgs. 

McAlester  Army  Ammunition  Plant 

McAlester  Co:  Pittsburg  OK  74501 

Landholding  Agency:  Army 

Property  Nimiber  219310050-219310053, 
219320170-219320171,  219330149- 
219330160,  219430122-219430125, 
219620485-219620490,  219630110- 
219630111,  219810174-219810176 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  extensively 
deteriorated) 

Oregon 

11  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Heimiston  Co:  Morrow/Umatilla  OR  97836- 

Landholding  Agency:  Army 

Property  Number  219012174-219012176, 
219012178-219012179,  219012190- 
219012191,  219012197-219012196, 
219012217,  219012229 

Status:  Underutilized 

Reason:  Secured  Area 

24  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Homiston  Co:  Morrow/Umatilla  OR  97836- 

Landholding  Agency:  Army 

Property  Number  219012177.  219012185- 
719012186, 219012189, 219012195- 
219012196,  219012199-219012205, 
219012207-219012208,  21901225, 
219012279,  219014304-219014305, 
219014782,  219030362-219030363, 
219120032,  219320201 

Status:  Unutilized 

Reason:  Secured  Area 

Pennsylvania 

Bldg.  82001,  Reading  USARC 
Reading  Co:  Berks  PA  19604-1528 
Landholding  Agency:  Army 
Property  Number  219320173 
Status:  Unutilized 
-Reason:  Extensive  deterioration 

5  Bldgs. 

Letterkenny  Army  Depot 
Chambersbuig  Co:  Franklin  PA  17201 
Landholding  Agency:  Army 

Property  Nvunber  219420400,  219430098, 

219610531-219610536 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

6  Bldgs.,  Carlisle  Barracks 
Carlisle  Co:  Cumberland  PA  17013 
Landholding  Agency:  Army 

Property  Number  219610530,  219730111- 

219730115 
Status:  Unutilized 
Reason:  Extensive  deterioration 
76  Bldgs. 

Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 


Property  Number  219640337,  219720093, 
219730116-219730128.  219740129- 
219740132, 219740134. 219740137, 
219810177-219810196 

Status:  Unutilized 

Reason:  Extensive  deterioration 

South  Carolina 

111  Bldgs.,  Fort  Jackson 

FL  Jackson  Co:  Richland  SC  29207 

Landholding  Agency:  Army 

Property  Number  219440237.  219440239, 
219510017,  219620306. 219620311- 
219620312,  219620317-219620322, 
219620333.  219620347-219620351, 
219620358.  219620368,  219640129- 
219640168,  219640484-219640489. 
219720095-219720107,  219730129- 
219730159, 219740138 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tennessee 

38  Bldgs. 

Volimteer  Army  Ammo.  Plant  -- 

Chattanooga  Co:  Hamilton  TN  37422- 

Landholding  Agency:  Army 

Property  Number  219010475,  219010483, 
219010490-219010493,  219010497- 
219010499, 219240127-219240136,      • 
219420304-219420307, 21943009»- 
219430104,  219610545.  2319640169- 
219640170,  219710255-219710226, 
219720109  ' 

Status:  Unutilized/Underutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft  of  flammable  or  explosive  material) 
(Some  are  extensively  deteriorated) 

32  Bldgs. 

Holston  Army  Ammunition  Plant 

Kingsport  Co:  Hawkins  TN  61299-6000 

Landholding  Agency:  Army 

Property  Number  219012304-219012309, 
219012311-219012312. 219012314. 
219012316-219012317, 219012319, 
219012325,  219012328,  219012330, 
219012332,  219012334-219012335. 
219012337. 219013789-219013790, 
219030266,  219140613,  219330178, 
219440212-219440216.  219510025- 
219510028 

Status:  Unutilized 

Reason:  Secured  Area  (Some  are  within  2000 
ft  of  flammable  or  explosive  material] 

10  Bldgs*. 

Milan  Army  Ammunition  Plant 

Milan  Co:  Gibson  TN  38358 

Landholding  Agency:  Army 

Property  Number  219240447-219240449, 
219320182-219320184,  219330176- 
219330177,  219520034, 219740139 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  Z-183A 

Milan  Army  Ammunition  Plant 
Milan  Co:  Gibson  TN  38358 
Landholding  Agency:  Army 
Property  Number  219240783 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Memphis  USARC  #2 
360  W.  California  Ave. 
Memphis  Co:  Shelby  TN  38106 
Landholding  Agency:  Army 
Property  Number  219720108 
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Status:  Excess 

Reason:  Extensive  deterioration 

Texas 

IS  Bldgs. 

Lone  Star  Anny  Ammunition  Plant 

Highway  82  West 

Texarkana  Co:  Bowie  TX  75505-9100 

Landholding  Agency:  Army 

Property  Number:  219012524,  219012529, 

219012533.  219012536,  219012539- 

219012540,  219012542, 219012544- 

219012545,  219030337-219030345 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
95  Bldgs. 

Longhom  Army  Anmiunition  Plant 
Kamack  Co:  Harrison  TX  75661- 
Location:  State  highway  43  north 
Landholding  Agency:  Army 
Property  Number:  219012546.  219012548, 

219610553-219610584, 219610635. 

21962043-219620291.  219620827- 

219620837 
Status:  Unutilized 
Reason:  Secured  Area  (Most  are  within  2000 

h.  of  flammable  or  explosive  material] 
27  Bldgs..  Red  River  Army  Depot 
Texarkana  Co:  Bowie  TX  75507-5000 
Landholding  Agency:  Army 
Property  Number:  219230110-219230115. 

219330163,  219420314-219420327. 

219430093-219430097.  219440217 
Status:  Unutilized 
Reason:  Secured  Area  (Some  are  extensively 

deteriorated] 
Bldg.  T-5000 
Camp  BuUis 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219220100 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  57012.  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544 
Landholding  Agency:  Army 
Property  Number:  219520061 
Status:  Unutilized 
Reason:  Extensive  deterioration 
49  Bldgs.,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330473,  219340095. 

219610549-219610551,  219640172. 

219640175.  219640177. 219640182- 

219640185,  219730187-219730201, 

219810197-219810202 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldgs.  T-2916,  T-3180,  T-3192.  T-3398.  T- 

2915 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330476-219330479. 

219640181 
Status:  Unutilized 
Reason:  Detached  latrines 
68  Bldgs.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916 
Landholding  Agency:  Army 
Property  Number:  219640490-219640492, 

219730160-219730186,  219740140- 

219740151 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Starr  Randi,  Bldg.  703B 

Longhom  Army  Ammunition  Plant 

Kamack  Go:  Harrison  TX  75661 

Landholding  Agency:  Army 

Property  Number:  219640186.  219640494 

Status:  Unutilized 

Reason:  Fkxjdway 

Utah 

3  Bldgs. 

Tooele  Army  Depot 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number:  219012153.  219012166, 

219030366 
Status:  Unutilized 
Reason:  Secured  area 
10  Bldgs. 

Tooele  Army  Depot 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Number:  219012143-219012144, 

219012148-219012149,  219012152. 

219012155.  219012156,  219012158. 

219012751.219240267 
Status:  Underutilized 
Reason:  Secured  area 
3  Bldgs. 

Dugway  Proving  Ground 
Dugway  Co:  Tooele  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  219013997,  219130012, 

219130015 
Status:  Underutilized 
Reason:  Secured  area 
16  Bldgs. 

Dugway  Proving  Ground 
Dugway  Co:  Toole  UT  84022- 
Landholding  Agency:  Army 
Property  Number:  219330181-219330182. 

219330185, 219420328-219420329, 

219710227-219710228 
Status:  Unutilized 
Reason:  Secured  area 
Bldg.  4520 

Tooele  Army  Depot,  South  Area 
Tooele  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Number:  219240268 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Virginia 

175  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Location:  State  Highway  114 

Landholding  Agency:  Army 

Property  Number:  219010833.  219010836. 
219010839,  219010842.  219010844. 
219010847-219010890.  219010892- 
219010912.  219011521-219011577, 
2190115B1-219011583,  219011585, 
219011588. 219011591.  219013559- 
219013570.  219110142-219110143, 
219120071, 219140618-219140633. 
219440219-219440225.  219510031- 
219510033,  219610607-219610608 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

13  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 


Location:  State  Highway  114 

Landholding  Agency:  Army 

Property  Number:  219010834-219010835. 
219010837-219010838.  219010840- 
219010841. 219010843,  219010845- 
219010846,  219010891,  219011578- 
219011580 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area,  Latrine, 
detached  structure 

98  Bldgs. 

U.S.  Army  Combined  Arms  Support 
Command 

Fort  Lee  Co:  ft-ince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number:  219240107,  219330202- 
219330203,  219330206,  219330210- 
219330211.  2199330219-219330220. 
219330225-219330228,  219520062, 
219610595,  219610597,  219620497, 
219620503, 219620505,  219620507, 
219620856.  219620863-219620876, 
219630114-219630115,  219640188- 
219640192,  21964049&-219640503, 
219740154-219740160,  219810204 

Status:  Unutilized 

Reason:  Extensive  deterioration  (Some  are  in 
a  secured  area.) 

16  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  VA  24141- 

Landholding  Agency:  Army 

Property  Number:  219220210-219220218, 

219230100-219230103,  219520037 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  B7103-O1,  Motor  House 
Radford  Army  Anununition  Plant 
Radford  VA  24141- 
Landholding  Agency:  Army 
Property  Number:  219240324 
Status:  Unutilized 
Reason:  Secured  Area  Within  2000  ft.  of 

flammable  or  explosive  material,  Extensive 

deterioration 
Bldg.  171  Fort  Monroe 
Ft  Monroe  VA  23651 
Landholding  Agency:  Army 
Property  Number:  219520051 
Status:  Unutilized 
Reason:  Extensive  Deterioration 
56  Bldgs. 

Red  Water  Field  Office 
Radford  Army  Ammunition  Plant 
Radford  VA  24141- 
Landholding  Agency:  Army 
Property  Number:  219430341-219430396 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldgs.  SS1238,  TT806,  T00399 
Fort  A.P.  Hill 

Bowling  Greea  Co:  Caroline  VA  22427 
Landholding  Agency:  Army 
Property  Number:  219510030,  219610588, 

219630113 
Status:  Underutilized 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldgs.  2013-00,  B2013-00.  A1601-00 
Radford  Army  Ammunition  Plant 
Radford  VA  24141 
Landholding  Agency:  Army 
Property  Number:  219520052,  219530194 
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Status:  Unutilized 

Reason:  Extensive  deterioration 

21  Bldgs.,  Fort  Eustis 

Ft.  Eustis  VA  23604 

Landholding  Agency:  Anny 

Property  Number.  219610586-219610587, 

219640507.  219740152-219740153. 

219810204 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  1426-1428. 1430-1431 

Fort  Belvoir 

Ft  Belvoir  Co:  Fairfax  VA  22060-5116 

Landiiolding  Agency:  Army 

Property  Number  219610609-219610610 

Status:  Unutilized 

Reason:  Extensive  deterioration 

2  Bldgs. 

Frat  Story 

Ft  Story  Co:  Princess  Ann  VA  23459 

Landholding  Agency:  Army 

Property  Number  219640506,  219710193 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Washington 

163  Bldgs.,  Fort  Lewis 

Ft  Le*vis  Co:  Pierce  WA  98433-5000 

LancUiolding  Agency:  Army 

Property  Number  219440233-219440234, 
219510036,  219610001-219610002, 
219610006-219610007,  219610009- 
219610010,  219610012-219610013. 
219610042-219610048,  219620509- 
219620517,  219640193,  219710194, 
219720142-219720151,  219740161, 
219810205-219810243 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 
deterioration 

Moses  Lake  U.S.  Army  Rsv  Ctr 

Grant  County  Airport 

Moses  Lake  Co:  Grant  WA  98837 

Landholding  Agency:  Army 

Property  Number:  219630118 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

11  Bldgs.,  Fort  Lewis 

Hucklebenrry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 

Landholding  Agency:  Army 

Property  Number  219740162-219740172 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Wisconsin 

6  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number:  219011094,  219011209- 

219011212,219011217 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Friable  asbestos. 

Secured  Area 

154  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219011104,  219011106. 
219011108-219011113.  219011115- 
219011117.  219011119-219011120, 
219011122-219011139.  219011141- 
219011142,  219011144. 219011148- 
219011208.  219011213-219011216, 


219011218-219011234,  219011236, 
219011238,  219011240,  219011242, 
219011244,  219011247. 219011249. 
219011251.  219011254,  219011256, 
219011259,  219011263.  219011265. 
219011268.  219011270,  219011275, 
219011277.  219011280, 219011282, 
219011284, 219011286,  219011290, 
219011293,  219011295,  219011297, 
219011300,  219011302.  219011304- 
219011311.  219011317, 219011319- 
219011321, 219011323 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Friable  asbestos, 
Secured  Area 

4  Bldgs. 

Badger  Army  Ammimition  Plant 

Baraboo  Co:  Sauk  WI 

Landholding  Agency:  Army 

Property  Number  219013871-219013873. 
219013875 

Status:  Underutilized 

Reason:  Secured  Area 

31  Bldgs. 

Badger  Army  Ammunition  Plant 

BarS)oo  Co:  Sauk  WI 

Landholding  Agency:  Army 

Property  Number  21901387fr-219013878, 

219220295-219220311.  219510058- 

219510068 
Status:  Unutilized 
Reason:  Secured  Area 

316  Bldgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219210097-219210099. 

219740184-219740271 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 

86  Bldgs..  Fort  McCoy 

US  Hwy.  21 

Ft  McCoy  Co:  Monroe  WI  54656- 

Landholding  Agency:  Army 

Property  Number  219240206-219240236. 
219240243.  219310209, 219310213- 
219310225.  219620294-219620295, 
21963011»-219630123,  219640195. 
219730207 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  6513-3 

Badgw  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913 

Landholding  Agency:  Army 

Property  Number  219510057 

Status:  Unutilized 

Reason:  Detached  Latrine 

124  Bldgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913 
Landholding  Agency:  Army 
Property  Number  219510069-219510077 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  GASCH 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number:  219730208 

Status:  Unutilized 

Reason:  Gas  Chamber 


Land  (by  State) 
Alabama 


23  acres  and  2284  acres 

Alabama  Army  Ammunition  Plant 

110  Hwy  235 

Childersburg  Co:  Talladega  AL  35044- 

Landholding  Agency:  Army 

Property  Number  219210095-219210096 

Status:  Excess 

Reason:  Secured  Area 

Alaska 

Campbell  Creek  Range 

Fort  Richardson 

Anchorage  Co:  Greater  Anchorage  AK  99S07 

Ijndhnlding  Agency:  Army 

Pnqwrty  Number  219230188 

Status:  Unutilized 

Reason:  Inaccessible 

CalifDmia 

69  acres 

Santa  Rosa  High  Frequency  Radio  Station 

Santa  Rosa  CA 

Landholding  Agency:  Army 

Property  Number.  219720219 

Status:  Underutilized 

Reason:  Secured  Area 

Illinois 

&t>up66A 

Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number  219010414 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

Parcel  1 

Joliet  Army  Ammunition  Plant 

Joliet  Co:  Will  IL  i60436- 

Location:  South  of  the  811  Magazine  Area. 

adjacent  to  the  River  Road 
Landholding  Agency:  Army 
Property  Number.  219012810 
Status:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Floodway 

Parcel  No.  2,  3 

Joliet  Army  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number  219013796-219013797 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Floodway 

Parcel  No.  4,  5. 6 
Joliet  Army  Anunimition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number  219013798-219013800 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Floodway 

Indiana 

Newport  Army  Ammimition  Plant 

East  of  14th  St  k  North  of  S.  Blvd. 

Newport  Co:  Vermillion  IN  47966- 

Lan(Uiolding  Agency:  Army 

Property  Number  219012360 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secujred  Area 
Land— Plant  2 
Indiana  Army  Ammunition  Plant 
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Quriestown  Co:  Dark  IN  47111 
Landholding  Agency:  Anny 
Property  Number  219330095 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Maryland 

CanoU  Island,  Graces  Quarters 

Aberdeen  Proving  Ground 

Bdgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Aimy 

Property  Number  219012630,  219012632 

Status:  Underutilized 

Reason:  Floodway,  Secured  Area 

Minnesota 

Portion  of  R.R.  Spur 
Twin  Qties  Army  Anununition  Plant 
New  Brighton  Co:  Ramsey  MN  55112 
Landholding  Agency:  Army 
Property  Number  219620472 
Status:  Unutilized 
Reason:  Landlocked 
New  Jersey 

Land 

Armament  Research  Development  &  Eng. 

Center 
Route  15  North 

Picatinny  Arsenal  Co:  Morris  N)  07806- 
Landholding  Agency:  Army 
Property  Number.  219013788 
Status:  Unutilized 
Reason:  Secured  Area 

Spur  Line/Right  of  Way 

Armament  R^.,  Dev.,  k  Eng.  Center 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219530143 

Status:  Unutilized 

Reason:  Floodway 

Ohio 

0.4051  acres,  Lot  40  ft  41 
Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Number  219630109 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Oklahoma 

McAlester  Army  Anmio.  Plant 
McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburgh  OK  74501- 
Landholding  Agency:  Army 
Property  Number  219014603 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Texas 

Land — Approx  50  acres 

Lone  Star  Army  Ammunition  Plant 

Texaricana  Co:  Bowie  TX  75505-9100 

Landholding  Agency:  Army 

Property  Number  219420308 

Status:  Unutilized 

Reason:  Secured  Area 

Land— all  of  block  1800 

Fort  Sam  Houston 

Portions  of  1900,  3100,  3200 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219530184 


Status:  Excess 

Reason:  Floodway 

Land — Harrison  Bayou 

Longhom  Army  Ammunition  Plant 

Kamack  Co:  Harrison  TX  75661 

Landholding  Agency:  Army 

Property  Nianber  219640187 

Status:  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material,  Floodway 
Land — .036  acres 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219730202 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material 

Virginia 

Fort  Belvoir  Military  Reservation — 5.6  Acres 
South  Post  kxated  West  of  Pohick  Road 
Fort  Belvoir  Co:  Fair£ax  VA  22060- 
Location:  Rightside  of  King  Road 
Landholding  Agency:  Army 
Property  Number  219012550 
Status:  Unutilized 

Reason:  Within  airport  nmway  clear  zone. 
Secured  Area 

Wisconsin 

Land 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Location:  Vacant  land  within  plant 

boundaries. 
Landholding  Agency:  Army 
Property  Number  219013783 
Status:  Unutilized 
Reason:  Secured  Area 

[FR  Doc.  98-5486  Filed  3-5-98;  8:45  am] 

MLUNQ  CODE  42ie-2S-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

ACTION:  Notice  of  Receipt  of 
Applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.).         1 

Permit  No.  PRT— 637751 

Applicant:  Dennis  E.  Schroeder,  Bureau  of 
Reclamation,  Phoenix,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatchers 
[Empidonax  traillii  extimus)  in  Arizona. 
Permit  No.  PRT— 837597 

Applicant:  JefErey  S.  Hartin,  Mazatzal  Nature 
Company,  Flagstaff,  Arizona. 


Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
Mexican  spotted  owls  [Stix  occidentalis 
lucida)  In  the  Peaks  Ranger  District  of 
the  Coconino  National  Forest  In 
Arizona. 

Permit  No.  PRT— 838600 
Applicant:  Lany  Killman,  Wellton-Mohawk 
Irrigation  and  Drainage  District 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatchers 
{Empidonax  traillii  extimus)  on  the  Gila 
River  in  Yuma  County,  Arizona. 
Permit  No.  PRT— 819458 

Applicant:  William  E.  Welhnan,  Organ  Pipe 
Cactus  National  Monument,  Ajo,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatchers 
[Empidonax  ttaillii  extimus)  in  Grand 
Canyon  National  Park. 

Permit  No.  PRT— 797129 

Applicant:  Dr.  James  P.  Collins,  Arizona  State 
University,  Tempe,  Arizona. 

Applicant  requests  authorization  to 
conduct  preseoQce/absence  surveys  and 
related  activities  for  scientific  research 
and  recovery  purposes  for  Sonora  tiger 
salamanders  {Ambystoma  tigrinum 
stebbinsi). 

Permit  No.  PRT— 839503 

Applicant:  Charles  Rex  Wahl,  Entranco,  Inc., 
Phoenix,  Arizona. 

Applicant  requests  authorization  to 
conduct  presance/absence  surveys  for 
Ytmia  clapper  rails  {Rallus  lonffrostris 
yumanensis)  in  Texas;  bald  eagles 
[Haliaeetus  leucocephalus)  in  Arizona; 
cactus  ferruginous  pygmy-owls 
[Glaucidium  brasilianum  cactorum)  in 
Arizona  and  Texas;  piping  plovers 
[Charadrius  melodus)  in  Texas; 
southwestern  willow  flycatchers 
[Empidonax  traillii  extimus)  in  Arizona, 
New  Mexico  and  Texas;  black-capped 
vireos  [Vireo  atricapillus)  and  golden- 
cheeked  warblers  [Dendroica 
chrysoparia)  in  Texas. 
Permit  No.  PRT— 839504 
Applicant:  Ralph  Brewer,  Tucson,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
cactus  ferruginous  pygmy-owls 
[Glaucidium  brasilianum  cactorum)  in 
Pima  and  Santa  Cruz  Counties  in 
Arizona. 
Permit  No.  PRT— 839505 

Applicant:  Aaron  D.  Flesch,  Flagstaff, 
Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
cactus  ferruginous  pygmy-owls 
[Glaucidium  brasilianum  cactorum)  in 
Pima  County,  Arizona. 
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Permit  No.  PRT— «39506 

Applicant:  Michael  H.  Winn,  Ecological 
Restoration  &  Management  Associates, 
Tucson,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  siirveys  for 
cactus  ferruginous  pygmy-owls 
{Glaucidium  bmsilianum  cactonxm)  in 
Pima  County,  Arizona. 

Permit  No.  PRT— 639510 

Applicant:  Michael  J.  Terrio,  Tucson, 
Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
cactus  ferruginous  pygmy-owls 
[Glaucidium  bmsilianum  cactorum) 
within  Arizona. 
Pemit  No.  PRT— 827726 

Applicant:  Charles  R.  Bazan,  Tonto  National 
Forest,  Phoenix,  Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
cactus  ferruginous  pygmy-owls 
[Glaucidium  brasilianum  cactorum)  on 
the  Tonto  National  Forest. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  April  6, 1998. 

ADDRESSES:  Written  data  or  conmients 
should  be  submitted  to  the  Legal 
Instruments  Examiner,  Division  of 
Endangered  Species/Permits,  Ecological 
Services,  P.O.  Box  1306,  Albuquerque, 
New  Mexico  87103.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  v^U  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Fish  and  WildUfe  Service,  Ecological 
Services,  Division  of  Endangered 
Species/Permits,  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
requesting  copies  of  documents. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  address  above. 
Renne  LohoefiBner, 

ARD-Ecological  Services,  Hegion  2, 

Albuquerque,  New  Mexico. 

IFR  Doc.  98-5794  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Endangered  and  Threetened  Species 
Permit  Applications 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  appUcants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.). 
PRT-838058  Al 

Applicant:  U.S.  Army  Corps  of  Engineers, 
Enviroimiental  Analysis  Branch,  Memphis, 
Tennessee;  Kristin  ).  Pelizza,  Principal 
Investigator. 

The  applicant  requests  an  amendment 
to  permit  PRT-838058,  which  allows 
take  (captiire  and  release)  of  fat 
pocketbook  [Potamilus  {=Fropfero) 
capax],  pink  mucket  pearl ymussel 
[Lampsilis  abrupta  [=orbiculata)],  and 
winged  mapleleaf  mussel  [Quadrula 
fragosa)  in  Missouri.  A  request  has  been 
made  ii)  the  current  application  for  a 
permit  to  allow  take  (capture  and 
release]  of  the  same  species  in  Arlcansas, 
Mississippi,  and  Tennessee  as  well. 
Activities  are  proposed  to  document 
presence  or  absence  of  the  species  for 
the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 

PRT-839762 

Applicant:  Owen  A.  Perkins,  Royal  Oak, 
Michigan. 

The  applicant  requests  a  permit  to 
take  (capture  and  release:  collect 
voucher  specimens)  Kamer  blue 
butterfly  [Lycaeides  melissa  samuelis) 
and  Mitchell  satyr's  butterfly 
[Neonympha  mitchellii  mitchellii)  in  the 
state  of  Michigan.  Activities  are 
proposed  to  document  presence  or 
absence  of  the  species  for  the  purpose 
of  survival  and  enhancement  of  the 
species  in  the  wild. 

PRT-839763 

Applicant:  John  O.  Whitaker,  Jr.,  Indiana 
State  University,  Terre  Haute,  Indiana. 

The  applicant  requests  a  permit  to 
take  (capture,  handle,  radio-tag,  and 
release)  gray  bat  (Myotis  grisescens)  and 
Indiana  bat  (M.  sodalis)  in  Indiana  and 
Iowa.  Activities  are  proposed  for  the 
purpose  of  scientific  research  aimed  at 
enhancement  and  survival  of  the  species 
in  the  wild. 

PRT839764 

Applicant:  John  E.  Schwegman,  Metropolis, 
Illinois. 


The  applicant  requests  a  permit  to 
take  (salvage  dead  shells)  Alabama 
lampmussel  [Lampsilis  virescens), 
Appalachian  monkeyface  pearlymussel 
[Quadrula  sparsa),  Appalachian  elktoe 
[Alasmidonta  raveneliana),  birdwing 
pearlymussel  [Conradilla  caelata), 
clubshell  [Pleumbema  clava).  Coosa 
moccasinshell  [Medionidus  parvulus), 
cracking  pearlymussel  [Hemistena 
[=Lastena)  lata],  Cumberland  bean 
pearlymussel  [  Villosa  [=Micmmya) 
trabalis],  Cumberland  monkeyface 
pearlymussel  [Quadrula  intermedia), 
Cumberland  pigtoe  (=Cumberland 
pigtoe  mussel)  [Pleurobema  gibberum), 
Curtis'  pearlymussel  [Epioblasma 
[^Dysnomia)  florentina  curtisi], 
dromedary  pearlymussel  [Dromus 
dramas),  fanshell  [Cyprogenia  stegaria 
(=irrorato)l,  fat  pocketbook  [Potamilus 
[=Proptera)  capax],  Bne-rayed  pigtoe 
[Fusconaia  cuneolus),  green-blossom 
pearlymussel  [Epioblasma  [=Dysnomia) 
torulosa  gubemaculum],  Higgins'  eye 
pearlymussel  [Lampsilis  higginsl),  little- 
wing  pearlymussel  [Pegias  fabula), 
northern  riflleshell  [Epioblasma 
torulosa  rangiana),  orange-foot  pimple 
back  pearlymussel  [Plethobasus 
cooperianus),  ovate  clubshell 
[Pleurobema  perovatum),  pale  lilliput 
pearlymussel  [Toxolasma 
[=Carunculina)  cylindrellus],  pink 
mucket  pearlymussel  [Lampsilis 
abrupta  [=orbiculata)],  purple  cat's  paw 
pearlymussel  [Epioblasma  [=Dysnomia) 
obliquata  obliquata  [=sulcata  sulcata)], 
ring  pink  mussel  (=golf  stick  p)early). 
[Obovaria  retusa),  rough  pigtoe 
[Pleurobema  plenum),  shiny  pigtoe 
[Fusconaia  cor  [=edgariana)],  southern 
pigtoe  [Pleurobema  georgianum), 
southern  acomshell  [Epioblasma 
othcaloogensis),  tan  riffleshell 
[Epioblasma  walken),  triangular 
kidneyshell  [Ptychobranchus  greeni), 
tubercled-blossom  pearlymussel 
[Epioblasma  [=Dysnomia)  torulosa 
torulosa],  turgid-blossom  pearlymussel 
[Epioblasma  [=Dysnomia)  turgidula], 
upland  combshell  [Epioblasma 
metastriata),  white  cat's  paw 
pearlymussel  [Epioblasma  [=Dysnomia) 
obliquata  perobliqua],  white  wartyback 
pearlymussel  [Plethobasus  cicatricosus), 
winged  mapleleaf  mussel  [Quadrula 
fragosa),  and  yellow-blossom 
pearlymussel  [Epioblasma  [=Dysnomia) 
florentina  florentina]  in  Illinois. 
Indiana,  Kentucky,  Missouri,  and 
Teiinessee.  Activities  are  proposed  for 
the  purpose  of  scientific  research  aimed 
at  enhancement  and  survival  of  the 
species  in  the  wild. 


11304 


I 

Fedwal  Register /Vol.  63.  No.  44 /Friday.  March  6,  1998 /Notices 


PRT-fl39766 

Applicant:  Patrick  Redig,  The  Raptor  Center 
at  the  University  of  Minnesota,  St.  Paul. 
Minnesota. 

The  applicant  requests  a  permit  to 
take  (trap,  radio-tag,  and  release;  and  re- 
trap,  remove  radio  tags,  and  release) 
peregrine  falcons  (Faico  peregrinus)  in 
the  states  of  Minnesota  and  Wisconsin. 
Activities  are  proposed  for  the  purpose 
of  scientific  researched  aimed  at 
enhancement  and  survival  of  the  species 
in  the  wild. 
PRT-839774 

Applicant:  Michael  J.  Harvey,  Cookeville, 
Tennessee. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  grey  bat 
[Myotis  grisescens),  Indiana  bat  (M. 
sodalis),  Ozark  big-eared  bat  (Plecotus 
townsendii  ingens],  and  Virginia  big- 
eared  bat  [P.  townsendii  virginianus) 
throughout  the  ranges  of  the  species. 
Activities  are  proposed  for  the  purpose 
of  presence  or  absence  surveys  aimed  at 
survival  and  enhancement  of  the  species 
in  the  wild. 
PRT-839777 

Applicant:  Don  R.  Helms,  Helms  & 
Associates,  Bellevue,  Iowa. 

The  applicant  requests  a  permit  to 
take  (capture,  release,  and  translocate) 
Higgin's  eye  pearlymussel  [Lampsilis 
higginsi)  in  the  states  of  Illinois  and 
Iowa.  Activities  are  proposed  to 
document  presence  or  absence  of  the 
species  for  the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild 
and  to  translocate  as  authorized  in  a 
U.S.  Fish  and  Wildlife  Service 
Biological  Opinion. 
PRT-839779 

Applicant:  Bruce  A.  Kingsbury,  Purdue 
University,  Fort  Wayne.  Indiana. 

The  applicant  requests  a  permit  to 
take  (harass  through  survey,  capture, 
hold,  radio-tag,  and  release)  copper 
belly  water  snake  (northern  population) 
[Nerodia  erythrogaster  neglecta] 
throughout  the  range  of  the  species. 
Activities  are  proposed  to  document 
presence  or  absence  of  the  species  and 
to  conduct  scientific  research  aimed  at 
the  survival  and  enhancement  of  the 
species  in  the  wild. 

PRT-839782 

Applicant:  Bob  Vande  Kopple,  University  of 
Michigan  Biological  Station,  Pellston, 
Michigan. 

The  applicant  requests  a  permit  to 
take  (harass  through  survey,  capture, 
and  release)  Hungerford's  crawling 
water  beetle  [Brychius  hungerfordi)  in 
the  states  of  Michigan  and  Wisconsin. 
Activities  are  proposed  to  document 
presence  or  absence  of  the  species  for 


the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Miimesota  55111-4056. 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  v^rritten  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/713-5332);  FAX:  (612/713-5292). 

Dated:  February  26,  1998. 
Matthias  A.  KerschbauAi, 

Acting  Assistant  Regional  Director,  IL,  IN, 
MO  (Ecological  Services),  Region  3.  Fort 
Snelling.  Minnesota. 
(FR  Doc.  98-5795  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Technical/ 
Agency  Draft  Multi-Species  Recovery 
Plan  for  the  Threatened  and 
Endangered  Species  of  South  Florida 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUMMARYrThe  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  Volume  I  of  a  two 
volume  draft  multi-species  recovery 
plan  for  the  threatened  and  endangered 
species  of  South  Florida  and  the 
ecosystems  upon  which  they  depend. 
Volume  I  contains  information  on  the 
individual  species  as  well  as  their 
recovery  goals,  criteria,  and  tasks.  These 
species  may  occur  only  in  South 
Florida,  or  throughout  the  state, 
southeastern  United  States,  and  the 
world.  Volume  II  will  focus  on  the 
ecosystems  these  species  depend  upon. 
The  Service  solicits  review  and 
comments  from  the  public  on  Volume  I 
of  the  draft  recovery  plan. 
DATES:  Comments  on  the  draft  recovery- 
plan  must  be  received  on  or  before 
September  30, 1998,  to  ensure 
consideration  by  the  Service. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  can  be  obtained  by  contacting  the 
U.S.  Fish  and  Wildlife  Service 
Publications  Unit,  National 


Conservation  Training  Center,  c/o 
Aramark.  Rt.  1  Box  166.  Shepherd  Grade 
Rd.,  Shepherdstown,  West  Virginia 
25443.  The  Service  is  encouraging  that 
requests  for  copies  be  for  the  CD-ROM 
version  as  the  hard  copy  encompasses 
approximately  1,100  pages.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  Dawn 
Jennings,  South  Florida  Field  Office. 
1360  U.S.  Highway  1.  Suite  5.  Vero 
Beach,  Florida  32960.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  South  Florida  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawm  Jennings  at  the  South  Florida 
Field  Office  (561)  562-3909  for 
information  on  the  recovery  plan;  the 
U.S.  Fish  and  Wildlife  Service 
PubHcations  Unit  .(304)  876-7203  for 
additional  copies  of  the  draft  recovery 
plan. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Fish  and  Wildlife 
Service's  threatened  and  endangered 
species  program.  To  help  guide  the 
recovery  effort,  the  Service  prepares 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions  that 
may  be  necessary  for  conservation  of 
these  species,  establish  criteria  for  the 
recovery  levels  for  reclassification  from 
endangered  to  threatened  status  or 
removal  from  the  list,  and  estimate  the 
time  and  cost  for  implementing  the 
needed  recovery  measures. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  et  seq.) 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  the  recovery  plan  development. 
The  Service  will  consider  all 
information  presented  during  a  public 
comment  period  prior  to  approval  of 
each  new  or  revised  recovery  plan.  The 
Service  and  other  Federal  agencies  will 
take  these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

The  Multi-Species  Recovery  Plan 
identifies  the  recovery  and  restoration 
needs  of  68  threatened  and  endangered 
species  and  tbeir  habitats  in  the  South 
Florida  Ecosystem — an  area 


JMI 
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encompassing  67,346  square  kilometers 
covering  the  19  southernmost  coimties 
in  Florida,  using  an  ecosystem-wide 
approach.  The  species  addressed  in  this 
plan  are  found  throughout  South 


Florida.  Some  are  endemic  to  this  area, 
others  range  outside  of  South  Florida, 
and  some  of  the  species  included  in  this 
plan  migrate  through  or  winter  in  South 
Florida.  These  species  use  every 


vegetative,  terrestrial,  and  aquatic 
community  present  in  South  Florida. 
The  status  of  these  species  varies, 
altho\igh  very  few  show  an  increasing 
trend.  These  species  include: 


Status 


E  . 
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E  . 
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E 

E 

E 
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E 

E 

E 

E 

E 

E 

T. 

T. 

E 

E 

E 
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E 
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Species 


Mammals 


Florida  panther 

Key  deer 

Key  Largo  cotton  mouse 

Key  Largo  woodrat 

Silver  rice  rat  

Lower  Keys  marsh  rabbit  

Souttieastem  becKh  mouse  .. 

West  \ndtan  manatee  

Birds: 

Audubon's  crested  caracara .. 

Bachman's  wart>ler 

Bakj  eagle 

Cape  Sable  seaside  sparrow 

Snail  kite 

Florida  grasshopper  sparrow . 

Florida  scrub-jay 

Ivory-biNed  woodpecker 

Kirtland's  warbler 

Piping  ptover 

Red-oockaded  woodpecker  ... 

Roseate  tern 

Wood  stortt  


Reptiles 


American  aocodile 

Atlantk:  salt  marsh  snake  

Bluetail  (blue-tailed)  mole  skink  ... 

Eastern  indigo  snake 

Green  sea  turtle 

HawksbUI  sea  turtle  

Kemp's  (AttantK)  ridley  sea  turtle 

LeathertMCk  sea  turtle 

Loggerhead  sea  turtle  

Sand  skink 

Invertebrates: 

Schaus  swaltowtail  butterfly  

Stock  Island  tree  snail 


Plants 


Avon  Partt  harebells  

Beach  jacquemontia 

Beautiful  pawpaw  

Britton's  beargrass 

Carter's  mustard 

Crenulate  lead-plant  

DeltokJ  spurge  

Ftorida  bonamia 

Florida  goMen  aster 

Florida  perforate  dadonia ... 

Ftorida  ziziphus 

Four-petal  pawpaw 

Fragrant  pricWy-apple 

Gait>er's  spurge 

Gan^ett's  mint 

Highlands  scrub  hypericum 

Key  tree-cactus 

Lakela's  mint 

Lewton's  polygala 

Okeechobee  gourd 

Papery  whitlow-wort  

Pigeon  wing 

Pygmy  fringe-tree  

Sandtace 

Scrub  blazing  star 

Scrub  txickwheat 

Scrub  lupine 

Scrub  mint  


Scientific  name 


Puma  (mFeks)  conockx  coryi 
OdocoHeua  virginmnus  davkjm. 
Peromyscus  gossypinus  aMapetioola. 
Neotoma  Horidana  smaHi. 
Oryzomya  pakjstris  natator  (mO.  argentatus). 
SyMagus  pektstris  halneri. 
Peromyscus  polionotus  nivaiyentris. 
Trichechus  manatus. 

Pofyborus  plancus  auduborm. 

Venrwora  bachmaniL 

HaMaaetus  leuoocephahjs. 

Ammodiamus  (mAmmospizai  maribmus  mkabibs. 

Rostrftamus  sodabHis  plunt>efus. 

Ammodramus  savannarum  Horidanua. 

Aphekxoma  ooanMescans. 

CampephHus  principals. 

Dendroica  IdrtlandH. 

Chvadrius  metodus. 

Piooides  (mDrendrocopos)  bomaMs. 

Sterna  dougaKi  dougUH. 

Mycteria  americana. 


Cmcodylus  acutus. 
Nerodia  dartdi  (mfasdata)  taeniata. 
Eumeces  egregnjs  H^idus. 
Drymarchon  oorais  couperi. 
Chelonia  mydas. 
Eretmochelys  imbricata. 
Lepidochetys  kempii. 
Demwchefys  coriacea. 
Caretta  caretta. 
Neoseps  reynoldsi. 

Heraddes  (mPapHio)  aristademus  ponceanus. 
Orthalicus  reses. 


Crotalaria  avonensis. 

Jacquemontia  recBnata. 

Deeringothamnus  pulcheOus. 

Noiina  ttrittoniana. 

Warea  carteri. 

Amorpha  crenulata. 

Chamaesyce  (mEuptwrtM)  dettoidea. 

Bonamia  grandtttora. 

Ctirysopsis  (•Heterotheca)  ftoridana. 

Cladonia  perforata. 

Ziziphus  celata. 

Asimina  tetramera. 

Cereus  eriophorus  war.  tragrans. 

Chamaesyce  (mEuphortyia)  gart>eri. 

Dicerartdra  christmanii. 

Hypericum  cumulicola. 

Pilosocereus  (^Cereus)  rotjinii. 

Dicerandra  immaculata. 

Polygala  lewtonii. 

Cucurt3ita  okeechotieensis  ssp.  okeechobeensis. 

Paronychia  chartacea  ('Nyachia  puMnata). 

Clitoria  tragrans. 

Chionanthus  pygmaeus. 

Potygonella  myriophylla. 

Liatris  ohiingerae. 

Enogonum  longHolium  var.  gnaphaUfdium. 

Lupinus  aridorum. 

Dicerandra  frutescens. 
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Status 


E 
E 
E 
E 
E 
E 
E 


Species 

Scaib  plum  

Short-leaved  rosemary  

Small's  mllkpea 

Snakeroot  

Tiny  polygala  

Wide-leaf  warea 

Wireweed 


Scientific  name 


Prunus  geniculata. 

Conradina  brevifoUa. 

Galactia  smallii. 

Eryngium  cuneifolium. 

Polygala  smallii. 

Warea  amplexifolia. 

Polygonella  basiramia  (mdliata  var.  b.). 


The  Service  has  completed  recovery 
plans  for  many  of  these  species  at 
various  times  between  1980  and  1996  to 
identify  actions  necessary  to  effect 
recovery.  The  ivory-billed  woodpecker, 
Bachman's  warbler,  silver  rice  rat.  Key 
Largo  woodrat,  and  Key  Lai^go  cotton 
mouse  do  not  have  approved  recovery 
plans.  Since  the  approval  of  many  of  the 
recovery  plans  for  South  Florida 
species,  identified  tasks  have  been 
completed,  and  new  information  has 
become  available  on  the  biology, 
distribution,  life  history,  and  needs  of 
these  species.  In  addition,  some  species 
with  a  South  Florida  population  had  no 
tasks  identified  for  recovery  in  this  area. 
This  plan  updates  some  existing 
recovery  plans,  serves  as  the  recovery 
plan  for  other  species,  or  identiSes 
South  Florida's  contribution  to 
recovery.  The  plan  also  addresses  new 
threats  and  needs  for  all  the  species 
identified  within  it.  This  plan  is  Volume 
I  of  a  two  volume  effort  to  identify 
recovery  needs  of  the  species  of  South 
Florida  and  the  ecosystems  upon  which 
they  depend.  The  focus  of  Volume  I  is 
the  individual  species,  while  Volume  II 
integrates  the  species  needs  with  those 
of  the  vegetative  commimities  in  which 
they  reside. 

Paper  copies  of  the  draft  recovery 
plan  are  available  for  public  inspection 
at  the  following  locations: 
U.S.  Fish  and  Wildlife  Service,  South 
Florida  Field  Office,  U.S.  Highway  1, 
Suite  5,  Vero  Beach,  Florida  32960, 
561-562-3909 
U.S.  Fish  and  Wildlife  Service,  Merritt 
Island  National  Wildlife  Refuge,  4 
miles  east  of  Titusville,  State  Road 
402,  Titusville,  Florida  32782.  407- 
861-0667 
U.S.  Fish  and  WildUfe  Service,  J.N. 
"Ding"  Darling  National  Wildlife 
Refuge,  1  Wildlife  Drive,  Sanibel, 
Florida  33957,  813-472-1100 
U.S.  Fish  md  Wildlife  Service,  Florida 
Panther  National  Wildlife  Refuge, 
3860  Tollgate  Boulevard,  Suite  300, 
Naples,  Florida  34114,  941-353-8442 
U.S.  Fish  and  Wildlife  Service,  National 
Key  Deer  Refuge,  Winn  Dixie 
Shopping  Plaza,  Big  Pine  Key,  Florida 
33043-1510,  305-872-2239 
U.S.  Fish  and  Wildlife  Service. 
Loxahatchee  National  WildUfe 


Refuge,  10216  Lee  Road,  Boynton 
Beach,  Florida  33437-4796,  561-732- 
3684 

University  of  Florida,  Smathers  Library 
West,  Gainesville,  Florida  32611 

University  of  Miami  Library,  4600 
Rickenbacker  Causeway,  Miami, 
Florida  33149 

University  of  Central  Florida  Library, 
4000  Central  Florida  Blvd.,  Orlando, 
Florida  32816 

Florida  Atlantic  University  Library,  777 
Glades  Rd.,  Boca  Raton,  Florida  33431 

Florida  International  University  Library, 
FIU  University  Park,  11200  SW  A  St.. 
Miami,  Florida  33199 

University  of  South  Florida  Library, 
4202  E.  Fowler  Ave.,  Tampa,  Florida 
33620 

Florida  Gulf  Coast  University  Library, 

19501  Ben  Hill  Griffin  Parkway,  Ft. 

Myers.  Florida  33965-6565 
Archbold  Biological  Station  Library. 

P.O.  Box  2057.  Lake  Placid.  Florida 

33852 

Fairchild  Tropical  Garden  Library, 
11935  Old  Cutler  Road.  Miami, 
Florida  33156 

Big  Pine  Key  Branch  Library,  213  Key 
Deer  Boulevard,  Big  Pine  Key,  Florida 
33043. 

Public  Conunents  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date 
identilied  above  will  be  considered 
prior  to  approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f]. 

Dated:  Febnjdry  23,  1998. 
Stephen  W.  Forsythe, 
Florida  State  Supervisor. 
(FR  Doc.  98-5378  Filed  3-5-98;  8:45  am] 

aiLUNC  CODE  4310-66-P 


JMI 


DEPARTMENT  OF  THE  rNTERIOR 

Bureau  of  Land  Managenient 

[(NM-e30-131D-01);  (NMNM  95616)] 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L.  97- 
451,  a  petiti(Hi  for  reinstatement  of  oil 
and  gas  lease  NMNM  95616  for  lands  in 
Rio  Arriba  County,  New  Mexico,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  September  1. 1997,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $20.00  per  acre 
or  fraction  thereof  and  I8V3  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has  reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

The  Lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31(d)  and  (e) 
of  the  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  188).  aid  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  March  1. 1996. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

For  further  information  contact: 
Lourdes  B.  Ortiz.  BLM.  New  Mexico 
State  Office,  (505)  438-7586. 

Dated:  February  24;  1998. 
Lourdes  B.  Ortiz, 
Land  Law  Examiner. 
[FR  Doc.  98-5817  Filed  3-5-98;  3:45  am] 

BILUNQ  CODE  4910-FB-M 


DEPARTMEhTT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-433-1 430-90;  IDI-31739] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
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action:  Notice. 


summary:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
1,374.13  acres  of  National  Forest  System 
land  for  the  protection  of  the  Brundage 
Mountain  Ski  Area  expires  April  15, 
1998,  after  which  the  land  will  be  open 
to  mining.  The  land  is  located  in  the 
Payette  National  Forest.  The  land  has 
been  and  will  remain  open  to  surface 
entry  and  mineral  leasing. 

EFFECTIVE  DATE:  April  15, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathie  Foster,  BLM  Idaho  State  Office, 
1387  S.  Vinnell  Way,  Boise,  Idaho 
83709.  (208)  373-3863. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  pubUshed 
m  the  Federal  Register  (61  FR  73,  April 
15, 1996),  which  segregated  the  land 
described  therein  for  up  to  2  years  from 
the  mining  laws,  subject  to  vahd 
existing  rights,  but  not  from  the  general 
land  laws  or  the  mineral  leasing  laws. 
The  2-year  segregation  expires  April  15, 
1998.  The  withdrawal  appUcation  will 
contiiiue  to  be  processed  unless  it  is 
.canceled  or  denied.  The  land  is 
described  as  follows: 

Boise  Meridian 

T.  19  N..  R.  2  E.. 
Section  1,  SE'ASE'A; 
Section  12,  SW'/.NE'/*.  E'/iNEV4,  NViSE'/i, 

E'/iSE'ASEV.; 
Section  13,  NEV4^aEV«. 
T.  19  N..  R.  3  E., 
Section  6.  lots  5  to  7  inclusive,  SW'ANEV.. 

SEV4NWV4.  EVjSWV4,  W'/iSE'A; 
Section  7,  lots  1  to  4  inclusive.  W'/4NEV4. 

E'/iWV2,  SEV4; 
Section  18.  lot  1.  NW'/tNE'A.  NEV4NWV4. 

The  area  described  contains  1.374.13  acres 
in  Adams  County. 

At  9  a.m.  on  April  15, 1998,  the  land 
shall  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  land  described  in  this 
onder  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  estabhsh 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 


Dated:  February  24, 1998. 
Jimmie  Buxton, 

Branch  Chief,  Lands  and  Minerals. 

(FR  Doc.  98-5815  Filed  3-5-98;  8:45  am) 

BILUNQ  CODE  4110-QQ-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-e30-1430-01;  AZA  12961.  AZA  13006. 
AZA 12978] 

Public  Land  Order  No.  7321; 
Revocation  of  Secretarial  Order  Dated 
March  27, 1943,  and  Bureau  of 
Reclamation  Order  Dated  June  3, 1952; 
Arizona 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  PubUc  Land  Order. 

summary:  This  order  revokes,  in  their 
entirety,  a  Secretarial  order  and  a 
Biireau  of  Reclamation  order  as  they 
affect  25,505.12  acres  of  lands 
withdrawn  for  the  Bureau  of 
Reclamation's  Mogollon  Mesa  Project. 
The  project  has  not  been  developed  and 
there  is  no  further  need  for  the  lands  to 
be  withdrawn.  Of  the  lands  being 
revoked,  1,916.24  acres  have  been 
conveyed  out  of  Federal  ownership.  The 
action  will  open  the  remaining 
23,588.88  acres  to  mining  and  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  lands. 
The  lands  have  been  and  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  April  6,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Yardley,  BLM  Arizona  State  Office.  222 
North  Central  Avenue,  Phoenix.  Arizona 
85004-2203.  602^17-9437. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  March 
27, 1943,  and  the  Bureau  of  Reclamation 
Order  dated  June  3, 1952,  which 
withdrew  lands  for  the  Bureau  of 
Reclamation's  Mogollon  Mesa  Project, 
are  hereby  revoked  in  their  entirety.  The 
lands  involved  aggregate  25.505.12  acres 
in  Coconino  and  Navajo  Counties. 

2.  At  10  a.m.  on  April  6. 1998.  the 
lands  that  are  still  in  Federal  ownership 
will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  vnthdrawals,  other  segregations 
of  record,  and  the  requirements  of 
apphcable  law. 

3.  At  10  a.m.  on  April  6, 1998.  the 
lands  that  are  still  in  Federal  ownership 


will  be  o{>ened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  vahd  appUcations 
received  at  or  prior  to  10  a.m.  on  April 
6. 1998  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  February  17, 1998. 
Bob  Araatrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  98-5825  Filed  3-5-98:  8:45  am) 

BILUNQ  CODE  4310-»-l> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-067-1430-01;  CACA-8289,  R06673, 
R04872,  R03637.  CAAZRI6106] 

Notice  Of  Realty  Action;  Recreation 
and  Pul>lic  Purposee  (R&PP)  Act 
Claaalfication  for  Conveyance 

AQB4CY:  Bureau  of  Land  Management. 
Interior. 

SUMMARY:  The  follovnng  lands.  located 
in  Imperial  County,  Cahfomia.  have 
been  examined  and  foimd  svutable  for 
conveyance  to  the  County  of  Imperial 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act  of  Jime  14, 
1926,  as  amended  (43  U.S.C.  869  et 
seq.y. 

San  Bernardino  Meridian 

T.  11  S.,  R.9E., 
Sec  12.  N^/i:  T.  16  S..  R.  9  E.,  sec.  13. 
SWV4SWV4: 
T.  10  S.,  R.  14  E., 
Sec  26,  SWV4NWV4,  S^/iSEV4hfWV4, 
N'/iN'/iSWV4; 
T.  15S..  R.  16E., 
Sec  13,  SWV4NfWV4;  T.  9  S..  R.  21  E..  sec. 

15,  SEV4SWV«. 
The  areas  described  aggregate  540  acres, 
more  or  less. 

These  lands  were  classified  as 
suitable  for  lease  between  1965  and 
1982.  and  five  separate  R&PP  leases 
were  issued  to  Imperial  County's 
Department  of  Public  Works  for  soUd 
waste  disposal  sites  located  at  Salton 
City,  Ocotillo.  Niland,  Holtville.  and 
Palo  Verde.  The  County  proposes  to 
continue  using  the  lands  for  this 
purpose.  The  lands  are  not  needed  for 
Federal  purposes,  and  conveyance 
without  reversionary  interest  is 
consistent  with  current  BLM  land  use 
planning.  Before  conveyance  can  occur, 
a  landfill  transfer  audit  and 
environmental  assessment  must  be 
conducted  in  compUance  with  the 
National  Environmental  PoUcy  Act  of 


I 
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1969  and  any  other  Federal  and  State 
laws  applicable  to  the  disposal  of  solid 
waste  and  hazardous  substances.  The 
patents  will  be  subject  to  the  following 
terms,  conditions,  and  reservations. 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  Those  rights  granted  to  San  Diego 
Gas  &  Electric  for  a  road  to  access  their 
500  kV  transmission  line  by  right-of- 
way  grant  CACA-5865. 

4.  All  minerals  shall  be  reserved  to 
the  United  States  together  with  the  right 
to  prospect  for,  mine  and  remove  same 
under  appUcable  law  and  regulations  as 
prescribed  by  the  Secretary  of  the 
Interior.  In  accordance  widi  BLM 
Manual  Section  3060.23,  a  mineral 
potential  and  surface  interference 
determination  shall  be  completed. 

5.  The  patentee  shall  comply  with  all 
Federal  and  State  laws  applicable  to  the 
disposal,  placement,  or  release  of 
hazardous  substances. 

6.  The  patentee  shall  indemnify  and 
hold  harmless  the  United  States  against 
any  legal  liability  or  future  costs  that 
may  arise  out  of  any  violation  of  such 
laws. 

7.  No  portion  of  the  land  covered  by 
such  patent  shall  imder  any 
circumstance  revert  to  the  United  States. 

DATES:  On  or  before  April  20,  1998 
interested  parties  may  submit  comments 
regarding  this  suitabiUty  determination 
to  the  Field  Manager,  Bureau  of  Land 
Management,  El  Centro  Resource  Area, 
1661  South  4th  Street.  El  Centro,  CA 
92243.  Objections  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior  60  days  from  the  date  of 
publication  of  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Self,  ReaUy  Specialist,  at  the 
above  address  or  telephone  (760)  337- 
4426. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  the  Notice  in  the  Federal 
Register  segregates  the  public  land  to 
the  extent  diat  it  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  locations  under  the 
mining  laws,  except  for  conveyance 
imder  the  Recreation  and  Public 
Purposes  Act  and  leasing  under  the 
mineral  leasing  laws. 


Dated:  February  11, 1998. 
Terry  A.  Used, 
Field  Manager. 
(FR  Doc.  98-5826  Filed  3-5-98;  8:45  am] 

BILUNQ  OOOE  4310-40-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

MENCy.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  public  meetings. 

summary:  In  accordance  with  the 
objectives  of  the  Government 
Performance  and  Results  Act  and  the 
Vice-President's  National  Performance 
Review,  the  Office  of  SOr&ce  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior  is 
soliciting  the  participation  of  interested 
parties  to  discuss  its  FY  1999  budget 
submiss  to  Congress  and  to  gain  input 
and  advice  as  to  current  issues, 
problems  and  priorities  that  should  be 
addressed  by  OSM  during  FY  2000. 
DATES  Public  meeting:  We  will  hold  a 
public  meeting  in  a  interactive  forum  on 
OSM  program  activities  for  Fiscal  Years 
1999  and  2000  in  Washington,  D.C.,  on 
March  11, 1998,  beginning  at  9:00  a.m. 
We  will  also  hold  public  meetings  at 
various  field  locations.  Please  refer  to 
OSM's  home  page  at  www.osmre.gov  for 
our  press  release  which  will  provide 
specific  dates  and  locations  for  other 
meetings. 

ADDRESSES:  Public  meeting:  A  pubhc 
meeting  will  be  held  at  the  South 
Interior  Building's  Director's  Conference 
Room  nxMn  220, 1951  Constitution 
Ave.,  NW.,  Washington,  D.C.  Additional 
meetings  will  be  held  in  the  coal- 
producing  states.  Please  refer  to  our 
home  page,  or  contact  Mr.  Christiansen 
listed  under  FOR  FURTHER  INFORMATION 
COWTACT,  for  details  about  other 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  J.  Christiansen.  Mr.  Christiansen 
can  supply  information  on  our  FY  1999 
budget  for  those  interested  and  for 
information  regarding  future  meeting 
locations  and  dates  being  planned.  He 
may  be  reached  at:  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Room  244, 1951  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20240; 
Telephone:  (202)  208-7851;  E-Mail 
address  on  the  internet: 
vchristi@osmre.gov. 

SUPPLEMENTARY  INFORMATION:  We  have 
scheduled  a  public  meeting  on  OSM's 
Fiscal  Years  1999  and  2000  program 
activities  in  Washington,  D.C.  and  will 


hold  additional  meetings  throughout  the 
coal-produdng  states.  The  first  part  of 
the  meetings  will  focus  on  the 
President's  Fiscal  Year  1999  budget 
request  for  OSM.  The  second  part  will 
provide  interested  parties  an 
opportunity  to  discuss  and  provide 
input  concerning  OSM's  plans  and 
priorities  for  FY  2000.  Interested  parties 
attending  the  public  meetings  are  free  to 
address  any  issues  concerning  OSM's 
priorities,  programs  and  budget.  Refer  to 
DATES  and  AODRESSES  for  the  time,  date 
and  location  for  the  meeting  in 
Washington,  and  consult  our  home  page 
at  www.osmre.gov  or  contact  Victor 
Christiansen  at  the  telephone  number 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT  for  meetings  scheduled  in 
other  states.  The  meetings  will  continue 
until  everyone  has  had  an  opportunity 
to  be  heard.  We  will  not  prepare  a 
formal  transcript  of  the  meeting,  nor  do 
we  plan  to  provide  formal  responses  to 
the  written  comments.  We  hope  that 
this  will  facilitate  dialogue  in  the 
interactive  forum. 

Any  disabled  individual  who  needs 
special  accommodation  to  attend  the 
public  meeting  should  contact  the 
individual  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

Dated:  March  3, 1998. 
Kathy  Karpan, 

Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
(FR  Doc.  98-5859  Filed  3-5-98;  8:45  am) 

BILLmQ  CODE  4ai0-0S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation  and  Llat>llity  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Cello- 
Foil  Prods..  Inc.,  et  al..  Civil  Action  No. 
1:92  CV  713  (consolidated  with  Kelleyv. 
Cello-Foil  Prods.,  Inc.,  et  al..  Civil 
Action  No.  4:92  CV  139),  was  lodged  on 
February  27, 1998,  vfith  the  United 
States  District  Court  for  the  Western 
District  of  Michigan.  The  consent  decree 
settles  an  action  brought  under  Section 
107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601,  et 
seq..  ("CERCLA")  for  the  recovery  of 
costs  incurred  by  the  United  States  and 
the  State  of  Michigan  in  responding  to 
a  release  or  threat  of  release  of 
hazardous  substances  at  the  Raymond 
Road  Operable  Unit  of  the  Verona  Well 
Field  Superfund  Site  in  Battle  Creek, 
Michigan  (the  "Site").  Under  the  terms 
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of  the  proposed  decree,  the  settling 
defendants  will  pay  $600,000  to  the 
United  States  and  $300,000  to  the  State 
of  Michigan  in  settlement  of  response 
costs  inciirred  at  the  Site. 

Hie  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
firom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiiial  Resources  Division,  Department 
of  Justice,  Washington,  D.C  20530.  and 
should  refer  to  United  States  v.  Ce77o- 
Foi7  Prods..  Inc..  et  al.,  DOJ  Raf.  #  90- 
11-3-626A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Michigan,  330  Ionia  Avenue,  N.W., 
5th  Floor,  Grand  Rapids,  Michigan 
49503;  the  Region  5  Office  of  the 
Environmented  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago,  IL 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  bom  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amoimt  of 
$24.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  KL  GniM, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  98-5792  Filed  3-5-98:  8:45  am) 
BHJJNO  OOOE  441»-1»-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 

Notice  is  hereby  given  that  on 
February  27, 1998,  a  proposed  Partial 
Consent  Decree  in  United  States  v. 
Findett  Corporation,  et  al.  No. 
4:97CV01557CDP  (E.D.  Mo.)  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Missouri.  The 
action  was  filed  on  July  25. 1997  under 
Section  107  of  CERCLA,  42  U.S.C. 
§  9607,  to  recover  response  costs 
inciirred  or  to  be  incurred  by  the  United 
States  associated  with  Findett/Hayford 
Bridge  Road  Site  in  St.  Charles, 
Missouri. 

Under  the  terms  of  the  proposed 
Decree,  Cadmus  Corporation 
("Cadmus"),  the  Goodyear  Tire  & 
Rubber  Company  ("Goodyear"),  and 
ACF  Industries  ("ACF"),  wrill  pay 
$185,000,  $220,000  and  $50,000 


respectively  to  the  Superfund.  The 
United  States'  outstanding  past  costs 
were  estimated  at  approximately  $2.8- 
miUion  as  of  September  30, 1997. 
Goodyear  and  ACF  further  agree  to  pay 
11  percent  and  2.5  percent,  respectively, 
of  any  fut\ue  response  costs  incurred  by 
the  Environmental  Protection  Agency  in 
connection  with  the  Site. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  U.S.  Court  &  Custom  House, 
1114  Market  Street,  Room  401,  St. 
Louis,  MO  63101:  the  Region  Vn  Office 
of  the  Environmental  Protection 
Agency,  726  Minnesota  Avenue,  Kansas 
Qty,  Kansas  66101;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor.  Washington,  D.C.  20005.  (202) 
624-0892.  A  copy  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication 
comments  relating  to  the  proposed 
Partial  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environmental 
and  Natural  Resources  Division.  U.S. 
Department  of  Justice,  950  Pennsylvania 
Ave.,  N.W.,  Washington,  D.C.  20530. 
and  should  refer  to  United  States  v. 
Findett  Corporation,  et  al.,  DOJ  Ref.     _ 
#90-ll-2-417A. 
Brace  S.  Gclber, 

Deputy  Chief,  Environmental  Enforcement 
Section. 

[FR  Doc.  98-5810  Filed  3-5-98:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Decrees  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  City  of 
Fresno,  Civil  Action  No.  CIV  F  98-5195 
REC/SMS.  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  California  on  February  25, 
1998. 

In  the  action  the  United  States  sought 
recovery  of  res{>onse  costs  and 
injimctive  relief  against  the  City  of 
Fresno  pursuant  to  Sections  104,  106 
and  107  of  the  Comprehensive 
En\ironmental  Response, 
Compensation,  and  Liability  Act, 


("CERCLA"),  42  U.S.C.  9604.  9606  and 
9607,  relative  to  the  release  or  threat  of 
release  of  hazardous  substances  at  the 
Fresno  Sanitary  Landfill  Superfund  Site 
located  in  Fresno  County,  CaUfomia 
("the  Site").  Response  costs  to  be 
recovered  by  the  United  States  imder 
the  Consent  Decree  are  past  response 
costs  and  the  future  oversight  costs  of 
EPA.  Pursuant  to  the  injimctive  relief 
provided  by  the  Consent  Decree  Fresno 
will  implement  a  final  remedy  for  its 
municipal  landfill  under  two  scope  of 
worifL  documents.  The  first  scope  of 
woric  provides  for  landfill  cover,  landfill 
gas  extraction  and  treatment,  and 
stormwater  management.  The  second 
scope  of  worii  provides  fcx-  a  phased 
cleanup  of  contaminated  groundwatM'. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044  and  refer  to 
United  States  v.  City  of  Fresno  (E.D. 
Cal),  DOJ  Ref.  #90-11-2-1203. 

A  copy  of  the  proposed  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  1130  O  Street.  Room 
3654,  Fresno,  California  93721  and  at 
the  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CaUfomia,  94105. 

Copies  of  the  proposed  consent 
decrees  may  be  examined  at  the  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  consent 
decrees  may  also  be  obtained  in  person 
or  by  mail  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington.  D.C.  20005., When 
requesting  a  copy  of  the  decree  by  mail, 
please  enclose  a  check  in  the  amoimt  of 
$43.75  for  a  copy  including  exhibits,  or 
$18.25  for  a  copy  excluding  exhibits 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Library." 
Bruce  Gelber. 

Deputy  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Hesources 
Division,  U.S.  Department  of  Justice. 
[FR  Doc.  98-5829  Filed  3-5-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  19,  1998,  a 
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proposed  Consent  Etecree  in  United 
States  V.  Borough  of  Pottstown, 
Pennsylvania,  Civil  Action  No.  94-3090 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania. 

In  this  action  the  United  States  sought 
injunctive  relief  and  civil  penalties  for 
the  Borough  of  Pottstown 's 
("Pottstown")  discharges  of  effluent 
from  its  wastewater  treatment  plant  in 
excess  of  limits  set  forth  in  its  National 
Pollutant  Discharge  EUiflination  System. 
Pottstown's  wastewater  treatment  plant 
discharges  into  the  Schuylkill  River. 
Since  filing  the  complaint  in  this  action 
in  Jime  1994,  Pottstown  brought  its 
plant  into  compliance  with  its  permit, 
making  injunctive  relief  unnecessary. 
Under  the  proposed  Consent  Decree, 
Pottstown  will  pay  a  civil  penalty  of 
$16,500.  It  will  also  spend  $58,000  to 
perform  a  Supplemental  Environmental 
Project,  which  consists  of  monitoring 
the  Schuylkill  River  watershed  to 
determine  the  sources  of  contamination 
to  the  river  and  to  detennine  the 
impacts  of  this  contamination  on 
drinking  water  supplies  and  on  future 
recreational  uses  of  the  river. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Borough  of 
Pottstown,  Pennsylvania,  DOJ  Ref.  #90- 
5-1-1-2487B. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
Suite  1250,  Philadelphia,  Pennsylvania 
19106.  at  U.S.  EPA  Region  3,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor.  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $6.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gron, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  9a-5793  Filed  3-5-98;  8.45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substancet;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  January  12. 
1998.  Johnson  Matthey.  Inc..  Custom 
Pheirmaceuticals  Department,  2003 
Nolte  Drive,  West  Deptford,  New  Jersey 
08066,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


T 
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Difenoxin  (9168)  

Propiram  (9649) 

Amphetamine  (1100)  .... 
MethylphenidBte  (1724) 
Phenylacetone  (8501)  .. 
Dihydrocodeine  (9120)  . 

Oxycodone  (9143)  

Hydromorphone  (9150) 

Hydtxxxxlona(9193) 

Meperidine  (9230)  

Thet)aine  (9333)  

Alfentanil  (9737)  

Sulentanil  (9740)  

Cartentanil  (9743) 

Fentanyl  (9801)  


Schedule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  in  bulk  to 
supply  final  dosage  form  manufacturers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  conmients  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  May  5, 
1998. 

Dated:  February  24, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  98-5757  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  appUcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevaiUng  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locaUties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  pubUc  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubUc 
interest. 

General  wa^  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  firinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  [CPO)  documen^entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  p>aid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govenunental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
.  Avenue,  N.W.,  Room  S-3014. 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  dociiment 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volimie  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 

Volume  IJ 

Maryland 

MD980055  (Feb.  13, 1998) 
Pennsylvania 

PA980001  (Feb.  13.1998) 

PA98O0O2  (Feb.  13, 1998) 

PA980003  (Feb.  13. 1998) 

PA980017  (Feb.  13. 1998) 

PA980018  (Feb.  13. 1998) 

PA980020  (Feb.  13, 1998) 

PA980041  (Feb.  13, 1998) 

PA980043  (Feb.  13, 1998) 

PA980051  (Feb.  13, 1998) 

PA980053  (Feb.  13, 1998) 

PA980062  (Feb.  13, 1998) 

PA980065  (Feb.  13, 1998) 
West  Virginia 

WV980002  (Feb.  13, 1998) 

WV980003  (Feb.  13. 1998) 

WV980006  (Feb.  13. 1998) 

Volume  in 
Geoigia 


GA980032  (Feb.  13. 1998) 
Volume  IV 

Indiana 

IN980001  (Feb.  13, 1998) 

IN980002  (Feb.  13. 1998) 

IN980003  (Feb.  13. 1998) 

IN9800O4  (Feb.  13. 1998) 

IN980005  (Feb.  13, 1998] 

IN980006  (Feb.  13. 1998) 

IN980016  (Feb.  13. 1998) 

IN980059  (Feb.  13. 1998) 
Michigan 

MI980002  (Feb.  13. 1998) 
*   MI980030  (Feb.  13. 1998) 

MI980063  (Feb.  13, 1998) 

Volume  V 

Arkansas 

AR980003  (Feb.  13. 1998) 

AR980008  (Feb.  13.  1998) 
Nebraska 

NE980001  (Feb.  13. 1998) 

NE980003  (Feb.  13, 1998) 

NE980019  (Feb.  13. 1998) 

Volume  VI 

Alaska 

AK980001  (Feb.  13, 1998) 

AK980002  (Feb.  13. 1998) 

AK980003  (Feb.  13.  1998) 

AK980010(Feb.  13. 1998) 
Colorado 

CO980003  (Feb.  13. 1998) 

CO980005  (Feb.  13. 1998) 

CO980010  (Feb.  13.  1998) 
Oregon 

OR980001  (Feb.  13, 1998) 

OR980004  (Feb.  13. 1998) 

OR980017  (Feb.  13, 1998) 
Washington 

WA980002  (Feb.  13,  1998) 

WA980005  (Feb  13, 1998) 

Volume  Vn. 

California 

CA980007  (Feb.  13, 1998) 

CA980026  (Feb.  13.  1998) 

CA980028  (Feb.  13, 1998) 

CA980038  (Feb.  13, 1998) 

CA980039  (Feb.  13. 1998) 

CA980040  (Feb.  13. 1998) 
Hawaii 

HI980001  (Feb.  13. 1998) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 


the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C  this  26th  day 
of  February  1998. 
Carl  I.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

(FR  Doc  98-5547  Filed  3-5-98;  8:45  am] 

BUJNQ  CODE  4«1»-Z7-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  hto.  ICR-98-0] 

Agency  infonmation  Collection 
Acthdtiea;  Proposed  Collection; 
Comment  Request;  Gear  Certification 
(Part  1919) 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biirden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensiue  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources]  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA]  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  29  CFR  part 
1919  and  the  use  of  the  OSHA  70,  71, 
and  72  Forms.  The  Agency  is 
particularly  interested  in  comments 
which: 
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•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  tne  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptlons  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  5, 1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-98-9,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-2625,  200 
Ck)nstitution  Avenue,  NW.,  Washington, 
DC  20210.  Telephone:  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney*!  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  telephone:  (202) 
219-8061.  Copies  of  the  referenced 
information  collection  request  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061,  ext.  100,  or  Barbara  Bielaski  at 
(202)  219-8076,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  for  Gear  Certification,  contact 
OSHA's  WebPage  on  the  Internet  at 
Http://www.osha.gov/  and  click  on 
"standards." 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 


information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

In  29  CFR  part  1919,  OSHA  is 
requiring  information  to  be  collected  by 
accredited  agencies  to  determine  the 
condition  of  certain  cargo  handling  gear 
and  other  material  handling  devices  to 
ensure  the  safety  of  those  employees 
working  in  the  maritime  industry  while 
using  such  equipment. 

II.  Current  Actions 

This  notice  requests  public  comment 
on  OSHA's  burden  hour  estimates  prior 
to  OSHA  seeking  Office  of  Management 
and  Budget  (0MB)  approval  of  the 
information  collection  requirements  for 
the  OSHA  70,  71  and  72  Forms  required 
under  29  CFR  part  1919T-Gear 
Certification. 

Type  of  Review:  Extension  of  a 
Ciurently  Approved  Collection. 

Agency.  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Gear  Certification  (29  CFR  part 
1919). 

OMB  Number:  1218-0003. 

Agency  Number  Docket  Number  ICR- 
98-9. 

Affected  Public:  State  or  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  120. 

Frequency:  Annually,  Quadrennially. 

Average  Time  per  Response:  1.25 
hours. 

Estimated  Total  Burden  Hours:  93. 

Total  Annualized  Capital/Startup 
Costs:  $474,406. 

Signed  at  Washington,  DC,  this  2nd  day  of 
March  1998. 
Charles  N.  JefEress, 
Assistant  Secretary. 

(FR  Doc.  98-5844  Filed  3-5-98;  8:45  am] 
BILUNG  coot  4910-2e-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  98-030] 

NASA  Advisory  Council  (NAC), 
Advisory  Committee  on  the 
International  Space  Station  (ACISS); 
Meeting 

AQEN&Y:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  change. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  Notice  Number  98-026. 
ANNOUNCED  DATES  AND  ADDRESS  OF 
MEETING:  Thursday,  March  12,  from  8:00 
a.m.  until  5:00  p.m.;  and  Friday.  March 
13, 1997,  fipom  8:00  a.m.  imtil  11:00  a.m. 


and  from  2:00  p.m.  until  3:30  p.m. 

Lyndon  B.  Johnson  Space  Center, 

Building  1,  Room  966,  Houston,  TX 

77058-3696. 

ADDITION  TO  IflE  AGENDA:  Report  of  the 

Cost  Assessment  and  Validation  Task 

Force. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

W.  Michael  Hawes,  Code  ML,  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546,  202/358-0242. 

Dated:  February  28, 1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  98-5755  Filed  3-5-98;  8:45  am] 

BiLUNQ  CODE  7S10-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting;  Notice  of 
Change  In  Date  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  previously 
announced  (Federal  Register,  Page 
10653,  March  4, 1998)  closed  meeting 
scheduled  for  10:00  a.m.,  Friday,  March 
6, 1998  to  be  rescheduled. 
TIME  AND  DATE:  10:00  a.m.,  Thursday, 
March  12, 1998. 

PUkCE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Year  2000  Compliance.  Closed 
pursuant  to  exemptions  (2)  and  (8). 

2.  SSP  Vacancies  and  Related 
Personnel  Matters.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  98-6003  Filed  3-4-98;  2:26  pra) 

BILLHM  CODE  753S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-317  and  50-3iq 

Baltimore  Gas  and  Electric  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

On  Friday,  January  31, 1997,  a 
Federal  Reguter  Notice  (62  FR  4816) 
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was  published  stating  that  the  U.S. 
Nuclear  RegiUatory  Commission  (the 
Commission)  is  considering  issuance  of 
an  amendment  to  Facility  Operating 
License  Nos.  DPR-^3  and  DPR-«9 
issued  to  the  Baltimore  Gas  and  Electric 
Company  (BGE  or  the  Ucensee)  for 
operation  of  the  Calvert  Cli%  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2,  located 
in  Calvert  County,  Mainland. 

The  proposed  amendments  requested 
by  the  licensee  in  a  letter  dated 
Eiecember  4, 1996,  woiild  represent  a 
full  conversion  from  the  current 
Technical  Specifications  (TSs)  to  a  set  of 
TS  based  on  NUREG-1432,  Revision  1. 
"Standard  Technical  Specifications, 
Combustion  Engineering  Plants  dated 
April  1995.  Since  that  time,  the 
Commission  has  received  supplements 
to  the  application  dated  March  27,  June 
9,  June  18,  July  21,  August  19, 
September  10,  October  6,  October  20, 
October  23,  November  5, 1997,  and 
January  12  and  28, 1998.  Therefore, 
issues  not  fully  discussed  in  (62  PR 
4816)  are  presented  below. 

The  proposed  amendment  includes 
the  following: 

1.  The  licensee  is  proposing  to  add  a 
new  surveillance  requirement  (SR) 
3.4.9.2  to  the  Improved  Technical 
Specifications  (ITS)  which  will  require 
verification  that  the  capacity  of  each 
required  bank  of  pressurizer  heaters  is 
equal  to  or  greater  than  150  kW  every 
24  months.  This  is  a  more  restrictive 
change. 

2.  The  licensee  has  proposed  a  change 
to  the  current  TS  applicability  for  the 
pressurizer  safety  valves  which  require 
that  both  safety  valves  be  operable  in 
Modes  1,  2,  and  3  and  that  one  safety 
valve  be  operable  in  Modes  4  and  5;  The 
ITS  will  modify  these  applicability 
requirements  for  Mode  3  to  specify  that 
two  safety  valves  shall  be  0{>erable  with 
all  reactor  coolant  system  (RCS)  cold  leg 
temperature  >365  "F  for  Unit  1  and 
>301  "F  for  Unit  2.  This  is  a  less 
restrictive  change. 

3.  The  licensee  proposes  that  the 
power-operated  relief  valve  (PORVs)  be 
demonstrated  operable  by  performance 
of  a  chaimel  test  once 'per  92  days  as 
part  of  the  conversion  to  the  ITS.  The 
current  TS  require  that  the  PORVs  be 
demonstrated  operable  by  performance 
of  a  Channel  Fimction  Test  once  per  31 
days.  This  a  less  restrictive  change. 

4.  Current  TS  3.4.6  2.C  specifies  that 
the  RCS  shall  be  limited  to  "1  gpm  total 
primary — to  secondary  leakage  through 
all  steam  generators  and  100  gallon-per- 
day  through  any  one  steam  generator." 
The  proposed  ITS  LCO  3.4.1.3 
eliminates  the  limit  of  1  gpm  total 
primary-to-secondary  leakage  through 
all  steam  generators  and  thus  will  only 


require  a  limit  of  100  gallon  per  day 
throiigh  any  one  steam  generator.  "Hiis 
is  an  administrative  change. 

5.  Current  TS  SR  4.5.2.f  2  requires 
verifying  at  least  once  per  Refueling 
Interval,  during  shutdown,  that  the 
high-pressure  safety  injection  pump  and 
low-pressure  safety  injection  pximp 
(LPSI)  start  automatically  upon  receipt 
of  a  safety  injection  actuation  test  signal. 
Proposed  ITS  SR  3.5.2.6  retains  this 
same  requirement  with  a  specified 
frequency  of  24  months,  which  is 
equivalent  to  the  refueling  interval.  The 
proposed  ITS  will  add  a  new  SR  3.5.2.7 
which  requires  verification  that  each 
LPSI  pump  stops  on  an  actual  or 
simulated  actuation  signal.  This  a  more 
restrictive  change. 

6.  The  proposed  amendment 
regarding  the  control  room  emei^gency 
ventilation  system  (CREVS)  changes  the 
surveillance  from  18  months  to  24 
months  (each  refueling  cycle)  for  the 
following  SR.  Current  TS  SR  4. 7.6. I.e. 2 
requires  that  each  train  of  CREVS  is 
demonstrated  operable  at  least  once 
every  18  months  by  verifying  that  on  a 
control  room  high  radiation  test  signal, 
the  system  automatically  switches  into 
a  recirculation  mode  of  operation  with 
flow  through  the  HEPA  filters  and 
charcoal  adsorber  banks  and  that  both  of 
the  isolation  valves  in  each  duct  and 
common  exhaust  duct,  and  isolation 
valve  in  the  toilet  exhaust  area  duct, 
close.  The  above  change  is  less 
restrictive. 

7.  The  proposed  amendment 
regarding  the  control  room  emergency 
temperature  system  (CRETS)  changes 
the  surveillance  interval  from  62  days 
on  a  staggered  basis  (one  train  every  31 
days)  to  24  months  (each  refueling 
interval)  for  the  following  SR: 

Current  TS  SR  4.7.6.1.a  requires 
demonstrating  that  each  CRETS  train  is 
operable  at  least  once  every  62  days,  on  a 
staggered  test  basis  (one  train  every  31  days) 
by:  (1)  Deenei;gizing  the  backup  Control 
Room  air  conditioner;  and  (2)  verifying  that 
the  emer;gency  Control  Room  air  conditioners 
maintain  the  air  temperature  [less  than  or 
equal  to)  104  "F  for  at  least  12  hours  when 
in  the  recirculation  mode. 

SR  4.7.6.1.3  changes  to  ITS  SR  3.7.9.1 
to  require  demonstrating  operability  of 
CRETS  at  least  every  24  months  by 
verifying  each  CRETS  train  has  the 
capability  to  maintain  control  room 
temperature  within  limits.  The  above 
changes  are  less  restrictive. 

8.  The  proposed  amendment 
regarding  the  spent  fuel  pool  exhaust 
ventilation  system  (SFPEVS)  will 
change  the  surveillance  interval  from  18 
months  to  24  months  (each  refueling 
interval)  for  the  following  SR.  This  is  a 
less  restrictive  change. 


Current  TS  SR  4.9.12.d  requires 
demonstrating  that  the  SFP^S  is 
operable  at  least  once  per  18  months  by: 
(1)  Verifying  that  the  pressure  drop 
across  the  combined  HEPA  filt««  and 
charcoal  adsorber  banks  are  <4  inches 
Water  Gauge  while  operating  the 
ventilation  system  at  a  flow  rate  of 
32,000  cfm  plus  or  minus  10%;  and  (2) 
verifying  that  each  exhaust  fan 
maintains  the  spent  fuel  storage  pool  at 
a  measurable  negative  pressure  relative 
to  the  outside  atmosphere  during  system 
operation. 

SR  4.9.12.d  will  change  to  ITS  SR 
3.7.11.3  to  require  demonstrating  that 
the  SFPEVS  is  operable  at  least  cmce  per 
24  months  by  verifying  that  each 
exhaust  fan  maintains  the  spent  fuel 
pool  at  a  measurable  negative  pressure 
relative  to  the  outside  atmosphere 
during  system  operation. 

9.  The  proposed  amendment 
regarding  the  penetration  room  exhaust 
ventilation  system  (PREVS)  changes  the 
surveillance  interval  from  18  months  to 
24  months  (each  refueling  interval  for 
the  following  SR: 

Current  TS  SR  4.6.6.1.d.2  requires 
demonstrating  that  each  PREVS  train  is 
operable  at  least  once  per  18  months  by 
verifying  that  the  filter  train  starts  on  a 
Containment  Isolation  Test  Signal. 

SR  4.6.6.1.d.2  changes  to  ITS  SR  3.7.12.3 
to  require  demonstrating  operability  of  the 
PREVS  at  least  once  every  24  months  by 
verifying  each  PREVS  train  starts  on  an 
actual  or  simulated  actuation  signal.  The 
above  change  is  less  restrictive. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a],  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
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signiflcant  hazards  consideration  which 
is  presented  below  for  the  above  items. 

hern  I  and  Item  5 — More  Restrictive  Changes 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  provide  more 
stringent  requirements  than  previously 
existed  in  the  Technical  Specifications.  Each 
change  was  evaluated  and  it  was  determined 
that  these  more  stringent  requirements  do  not 
result  in  operation  that  will  increase  the 
probability  of  initiating  an  analyzed  event.  If 
anything,  the  new  requirements  may 
decrease  the  probability  or  consequences  of 
an  analyzed  event  by  incorporating  the  more 
restrictive  changes  discussed  above.  The 
proposed  changes  do  not  alter  assumptions 
relative  to  mitigation  of  an  accident  or 
transient  The  more  restrictive  requirements 
continue  to  ensure  process  variables, 
structures,  systems,  and  components  are 
maintained  consistent  with  the  safety 
analyses  and  licensing  basis.  The  prop)osed 
changes  do  not  significantly  affect  initiators 
or  mitigation  of  analyzed  events,  and 
therefore  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  propmsed  changes  provide  more 
stringent  requirements  than  previously 
existed  in  the  Technical  Sp>ecifications.  The 
changes  will  not  involve  a  significant  change 
in  design  or  operation  of  the  plant.  No 
hardware  is  being  added  to  the  plant  as  part 
of  the  proposed  changes.  The  proposed 
changes  will  not  introduce  any  new  accident 
initiators.  The  changes  do  impose  different 
requirements.  However,  these  changes  are 
consistent  with  the  assumptions  in  the  safety 
analyses  and  licensing  basis.  Therefore,  the 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

The  proposed  changes  provide  more 
stringent  requirements  than  previously 
existed  in  the  Technical  Specifications.  An 
evaluation  of  these  changes  concluded  that 
adding  these  more  restrictive  requirements 
either  increases  or  has  no  impact  on  the 
margin  of  safety.  The  changes  provide 
additional  restrictions  which  may  enhance 
plant  safety.  The  changes  maintain 
requirements  within  the  safety  analyses  and 
licensing  basis.  As  such,  no  question  of  safety 
is  involved.  Therefore,  the  changes  do  not 
involve  a  significant  reduction  in  i  margin  of 
safety. 

Item  2 — Less  Restrictive  Changes 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  deletes  the  Mode  3 
with  any  cold  leg  temperature  [less  than  or 
equal  to]  365°F  ([less  than  or  equal  to)  301  °F 
for  Unit  2)  and  the  Mode  4  and  5 
Applicabilities  from  the  Modes  of 
Applicability  for  the  pressuxizer  safety 
valves.  The  pressurizer  safety  valves  are  not 


initiators  of  any  analyzed  event.  The 
pressurizer  safety  valves  are  not  required  to 
mitigate  any  accidents  in  Mode  3  with  cold 
leg  temperature  [less  than  or  equal  to]  365°F 
([less  than  or  equal  to)  301"?  for  Unit  2),  or 
in  Modes  4  or  5.  In  Mode  3  with  any  cold 
leg  temperatiu^  [less  than  or  equal  to)  365°F 
{[less  than  or  equal  to]  301''F  for  Unit  2) 
overpressure  protection  is  provided  by  the 
Low  Tempwature  Overpressure  Protection 
(LTOP)  System.  The  change  will  not  alter 
assumptions  relative  to  the  mitigation  of  an 
accident  or  transient.  The  proposed  changes 
do  not  significantly  affect  initiators  or 
mitigation  of  analyzed  events,  and  therefore 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated? 

The  proposed  change  deletes  the  Mode  3 
with  any  cold  leg  temperature  [less  than  or 
equal  to)  365''F  ([less  than  or  equal  to]  301'F 
for  Unit  2),  and  the  Mode  4  and  5 
Applicabilities  from  the  Modes  of 
Applicability  for  the  pressurizer  safety 
valves.  The  change  will  not  involve  a 
significant  change  in  design  or  operation  of 
the  plant  No  hardware  is  being  added  to  the 
plant  as  part  of  the  proposed  change.  The 
proposed  change  will  not  introduce  any  new 
accident  initiators.  Therefore,  the  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  ia  margin  of  safety? 

The  proposed  change  deletes  the  Mode  3 
with  any  cold  leg  temperature  [less  than  or 
equal  to)  365°F  ([less  than  or  equal  to]  301 'F 
for  Unit  2),  and  Mode  4  and  5  Applicabilities 
from  the  Modes  of  Applicability  for  the 
pressurizer  safety  valves.  The  pressurizer 
safety  valves  are  not  required  for 
overpressure  protection  in  Mode  3  with  any 
cold  leg  temperature  [less  than  or  equal  to] 
365°F  ([less  than  or  equal  to]  301  "F  for  Unit 
2),  or  in  Modes  4  or  5.  The  overpressure 
protection  in  these  Modes  are  provided  by 
the  LTOP  System.  Therefore,  the  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Item  3 — Less  Restrictive  Change 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  decreases  the 
Surveillance  Frequency  for  the  PORV  Special 
Test  Exception  from  31  days  to  92  days. 
Decreasing  the  PORV  Special  Test  Exception 
Frequency  to  92  days  is  not  an  initiator  of 
any  analyzed  event.  The  PORV  shares  the 
same  instrumentation  as  the  Reactor 
Protective  System  Pressurizer  High  Function, 
which  was  approved  for  quarterly  Channel 
Functional  Testing  in  an  NRC  Safety 
Evaluation  Report,  dated  August  24,  1994.  A 
plant-speciflc  setpoint  drift  analysis 
demonstrated  that  the  observed  changes  in 
instrument  uncertainties  for  extended 
Surveillance  test  intervals  do  not  exceed  the 
current  30-day  setpoint  assumptions.  This 
provides  confidence  the  90-92  day  test 
interval  will  aot  impact  the  ability  of  the 


PORV  to  perform  its  safety  function.  The 
change  will  not  significantly  alter 
assumptions  relative  to  the  mitigation  of  an 
accident  or  transient.  The  proposed  changes 
do  not  significantly  affect  initiators  or 
mitigation  of  analyzed  events,  and  therefore 
do  not  involve  •  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated? 

The  proposed  change  decreases  the 
Surveillance  Frequency  for  the  PORV 
Channel  Functional  Test  from  31  days  to  92 
days.  The  change  will  not  involve  a 
significant  change  in  design  or  operation  of 
the  plant  No  hardware  is  being  added  to  the 
plant  as  part  of  the  proposed  change.  The 
proposed  change  will  not  introduce  any  new 
accident  initiators.  Therefore,  the  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

The  proposed  change  decreases  the 
Surveillance  Frequency  for  the  PORV 
Channel  Functional  Test  from  31  days  to  92 
days.  The  PORV  shares  the  same 
instnimentation  as  the  Reactor  Protective 
System  Pressurizer  Pressure  High  Function, 
which  was  approved  for  quarterly  Channel 
Functional  Testing  in  an  NRC  Safety 
Evaluation  Report,  dated  August  24, 1994. 
This  change  makes  the  testing  Frequency  for 
the  PORV  consistent  with  the  Reactor 
Protective  System  High  Pressurizer  Function, 
which  shares  the  same  instrumentation.  The 
core  melt  Frequency  remains  unchanged. 
Also,  the  instrument  drift  resulting  from  the 
proposed  Surveillance  interval  is  less  than 
the  instrument  drift  presently  assumed  for 
the  current  Surveillance  interval.  Therefore, 
the  change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Item  4 — Administrative  Change 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  involve 
reformatting,  renumbering,  and  rewording  of 
the  existing  Technical  Specifications,  along 
with  the  incorporation  of  current  plant 
practices  and  other  changes,  as  discussed 
above,  in  order  to  be  consistent  with 
NUREG-1432.  These  changes  involve  no 
technical  changes  to  the  existing  Technical 
Specifications.  Specifically,  there  will  bo  no 
change  in  the  requirements  imposed  on 
Calvert  Cliffs  due  to  these  changes.  Thus,  the 
changes  are  administrative  in  nature  and  do 
not  impact  initiators  of  analyzed  events.  The 
proposed  changes  do  not  significantly  affect 
initiators  or  mitigation  of  analyzed  events, 
and  therefore  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom  any 
accident  previously  evaluated? 

The  proposed  changes  involve 
reformatting,  renumbering,  and  rewording  of 
the  existing  Technical  Specifications,  along 
with  the  incorptoration  of  currant  plant 
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practices  and  other  changes,  as  discussed 
above,  in  order  to  be  consistent  with 
^fUREG-1432.  The  changes  will  not  involve 
a  signiHcant  change  in  design  or  operation  of 
the  plant.  No  hardware  is  being  added  to  the 
plant  as  part  of  the  proposed  change.  The 
proposed  changes  will  not  introduce  any  new 
accident  initiators.  Therefore,  the  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety? 

The  proposed  dianges  involve 
reformatting,  renumbering,  and  rewording  of 
the  existing  Technical  Specifications,  along 
with  the  incorporation  of  current  plant 
practices  and  other  changes,  as  discussed 
above,  in  order  to  be  consistent  with 
NUREG-1432.  The  changes  are 
administrative  in  nature  and  will  not  involve 
any  technical  changes.  The  changes  will  not 
reduce  a  margin  of  safety  because  it  has  no 
impact  on  any  safety  analysis  assiunptions. 
Therefore,  the  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 


Item  6— Less  Restrictive  Changes 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  decreases  the 
Surveillance  Frequency  from  18  to  24  months 
for  verifying  that  the  Control  Room 
Emergency  Ventilation  System  (CREVS)  will 
actuate  on  an  actual  or  simulated  actuation 
signal.  The  CREVS  is  not  an  initiator  to  any 
accident  previously  evaluated  so  there  is  no 
change  in  the  probability  of  an  accident.  The 
24-month  test  frequency  is  sufficient  to  verify 
that  the  equipment  will  actuate  if  needed,  so 
the  equipment  will  continue  to  be  able  to 
mitigate  the  consequences  of  accidents 
previously  evaluated.  Therefore,  this  change 
will  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  idnd  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  decreases  the 
Surveillance  Frequency  from  18  to  24  months 
for  verifying  that  the  CREVS  will  actuate  on 
an  actual  or  simulated  actuation  signal.  This 
change  will  not  physically  alter  the  plant  (no 
new  or  different  types  of  equipment  will  be 
installed).  The  change  does  not  require  any 
new  or  unusual  operator  actions.  Therefore, 
the  change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  decreased  the 
Surveillance  Frequency  from  18  to  24  months 
for  verifying  that  the  CREVS  will  actuate  on 
an  actual  or  simulated  actuation  signal.  A 
review  of  previously  performed  Surveillances 
determined  that  no  failures  have  been  found 
during  the  performance  of  this  SR  once  per 
18  months.  Given  the  performance  history, 
there  is  no  reason  to  believe  that  a  Frequency 
of  24  months  would  result  in  reduced 
reliability  of  the  system.  Therefore,  this 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 


Item  7— Less  Restrictive  Change 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  chdnge  will  decrease  the 
Frequency  from  62  days  on  a  Staggered  Test 
Basis  (one  train  every  31  days)  to  24  months 
for  verifying  that  the  CRETS  can  maintain 
temperature  in  the  Control  Room  at  [less  than 
or  equal  to)  104''F.  This  change  will  not 
significantly  increase  the  possibility  of  an 
accident  previously  evaluated.  The  CRETS  is 
not  an  initiator  of  any  analyzed  event.  This 
change  will  not  significantly  increase  the 
consequences  of  an  accident.  The  CRETS  will 
still  be  tested  at  a  Frequency  that  will  show 
it  can  maintain  Control  Room  temperature. 
Review  of  the  past  10  years  of  data  has 
shown  that  during  this  period  the  test  has 
never  fiailed.  This  change  will  not 
significantly  affect  the  assumptions  relative 
to  the  mitigation  of  accidents  or  transients. 
Therefore,  the  change  does  not  involve  a 
significant  increase  in  the  probability  of 
consequence  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  will  decrease  the 
Frequency  from  62  days  on  a  Staggered  Test 
Basis  (one  train  every  31  days)  to  24  months 
for  verifying  that  the  CRETS  can  mainuin 
temperature  in  the  Control  Room  at  (less  than 
or  equal  to]  104»F.  This  change  does  not 
involve  a  significant  change  in  the  design  or 
operation  of  the  plant.  No  hardware  is  being 
added  to  the  plant  as  part  of  the  proposed 
change.  The  pr(J|>osed  change  will  not 
introduce  any  new  accident  initiators. 
Therefore,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  decrease  the 
Frequency  from  62  days  on  a  Staggered  Test 
Basis  (one  train  every  31  days)  to  24  months 
for  verifying  that  the  CRETS  can  maintain 
temperahire  in  the  Control  Room  at  [less  than 
or  equal  to]  104^.  The  margin  of  safety  is  not 
significantly  affected  by  this  change.  The 
Surveillance  will  still  be  performed  at  an 
interval  which  will  prove  the  CRETS  remains 
Operable  based  on  an  evaluation  of  past 
Survoillance  history.  Also,  increasing  the 
Surveillance  interval  will  prevent 
inadvertent  wear  and  tear  on  the  system  due 
to  over  testing,  which  can  possibly  lead  to 
premature  failures.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Item  8 — Less  Restrictive  Change 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  decreases  the 
Surveillance  Frequency  from  18  months  to  24 
months  for  verifying  that  the  SFPEVS  can 
maintain  a  measurable  negative  pressiu*  in 
the  spent  fuel  pool  area  of  the  Auxiliary 
Building.  This  change  will  not  affect  the 
probability  of  an  accident.  The  SFPEVS  is  not 
an  initiator  of  any  analyzed  event.  The 


change  will  not  affect  the  consequences  of  an 
accident.  The  24-month  Frequency  is 
sufficient  to  ensure  that  the  SFPEVS  can 
maintain  a  measurable  negative  pressure  in 
the  spent  fuel  pool  area.  The  change  will  not 
alter  assumptions  relative  to  the  mitigation  of 
an  accident  or  transient.  Therefore,  the 
change  will  not  involve  a  significant  increase 
in  the  probability  or  consequence  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  decreases  the 
Surveillance  Frequency  from  18  months  to  24 
months  for  verifying  that  the  SFPEVS  can 
maintain  a  measurable  negative  pressure  in 
the  spent  fuel  pool  area  of  the  Auxiliary 
Building.  This  change  will  not  physically 
alter  the  plant  (no  new  or  different  type  of 
equipment  will  be  installed).  The  change 
does  not  require  any  new  or  unusual  operator 
actions.  Therefore,  the  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  decreases  the 
Surveillance  Frequency  from  18  to  24  months 
for  verifying  that  the  SFPEVS  can  maintain 
a  measurable  negative  pressure  in  the  spent 
fuel  pool  area  of  the  Auxiliary  Building.  The 
margin  of  safety  is  not  significantly  affected 
by  this  change.  The  failure  history  for  this  SR 
has  shown  that  no  failures  have  occurred  in 
the  previous  ten  years.  The  proposed 
Frequency  will  continue  to  prove  that  the 
SFPEVS  will  maintain  a  negative  pressure  in 
the  spent  fuel  pool  area.  Therefore,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 


Item  9— Less  Restrictive  Change 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 
The  proposed  change  decreases  the 
Surveillance  Frequency  from  18  to  24  months 
for  verifying  that  the  Penetration  Room 
Emergency  Ventilation  System  (PREVS)  will 
actuate  on  an  actual  or  simulated  actuation 
signal.  The  PREVS  is  not  an  initiator  to  any 
accident  previously  evaluated  so  there  is  no 
change  in  the  probability  of  an  accident.  The 
24-month  test  frequency  is  sufficient  to  verify 
that  the  equipment  will  actuate  if  needed  so 
the  equipment  will  continue  to  be  able  to 
mitigate  the  consequences  of  accidents 
previously  evaluated.  Therefore,  this  change 
will  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  decreases  the 
Surveillance  Frequency  from  18  to  24  months 
for  verifying  that  the  PREVS  -.vill  actuate  on 
an  actual  or  simulated  actuation  signal.  This 
change  will  not  physically  ,ilter  the  plant  (no 
new  or  different  types  of  equipment  will  be 
installed).  The  change  does  not  require  any 
new  or  unusual  operator  actions.  Therefore, 
this  change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 
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3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  decreases  the 
SurveiUance  Frequency  from  18  to  24  months 
for  verifying  that  the  PREVS  will  actuate  on 
an  actual  or  simulated  actuation  signal.  A 
review  of  previously  performed  Surveillances 
determined  that  no  faiilures  have  been  found 
during  the  performance  of  this  SR  once  per 
18  months.  Given  the  performance  history, 
there  is  no  reason  to  believe  that  a  Frequency 
of  24  months  would  result  in  reduced 
raliability  of  the  system.  Therefore,  this 
change  will  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analyses  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration, 
tesarding  the  matters  discussed  above. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 


Docimient  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  fi»  leave  to  intervene  is 
discussed  below. 

By  April  6, 1998.  the  Ucensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  Ucense  and 
any  person  whose  interest'may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gehnan 
Building,  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  pubUc 
document  room  located  at  the  Calvert 
County  Library.  Prince  Frederick, 
Maryland  20678.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  EaxSi  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted,  bi  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  coDtention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  v«thii»  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regjulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
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Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to  Jay 
E.  Silberg,  Esquire,  Shaw,  Pittman.  Potts 
and  Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  4,  1996,  as 
supplemented  March  27,  June  9,  June 
18,  July  21,  August  14,  August  19. 
September  10,  October  6,  October  20, 
October  23,  November  5,  1997,  and 
January  12  and  January  28, 1998,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  March  1998. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick, 
Senior  Project  Manager.  Project  Directorate 
I-l.  Division  of  Reactor  Projects— l/II.  Office 
of  Nuclear  Reactor  Regulation . 
(FR  Doc.  98-5809  Filed  3-5-98;  8:45  am] 
BILUNG  CODE  759a-01-P 


specifications  by  adding  Specification 
3.7.2/4.7.2,  "Special  Test  ExcepUon— 
System  Leakage  and  Hydrostatic 
Testing." 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  November  21 
1996  (61  FR  59248).  However,  by  letter 
dated  February  2,  1998,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  26, 1996, 
as  supplemented  by  letter  dated  May  6, 
1997,  and  the  licensee's  letter  dated 
February  2, 1998,  which  withdrew  the 
application  for  license  amendment.  The 
above  dociunents  are  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Reference 
and  Documents  Department,  Penfield 
Library,  State  University  of  New  York, 
Oswego,  New  York  13126. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  March  1998. 

For  the  Nuclear  Regulatory  Commission. 
Darl  S.  Hood, 

Sen;or  Project  Manager,  Project  Directorate 
I-l.  Division  of  Reactor  Pro jects-1/U.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-5606  Filed  3-5-98;  8:45  am) 

BILUNG  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-220] 

Niagara  Mohawk  Power  Corporation; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
permitting  the  withdrawal  of  Niagara 
Mohawk  Power  Corporation's  (the 
hcensee)  application  of  September  26, 
1996,  regarding  the  proposed 
amendment  to  Facility  Operating 
License  No.  DPR-63  for  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  located  in 
Oswego  County,  New  York. 

The  proposed  amendment  would 
have  revised  the  facility  technical 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.:  30-S897] 

Applications,  Hearings, 
Determinations,  etc.:  Phillip's 
Research  Center's  Radiation 
Laboratory;  Bartlesville,  OK 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  consideration  of 
amendment  request  for 
decommissioning  the  Phillip's  Research 
Center's  Radiation  Laboratory  in 
Bartlesville,  Oklahoma,  and 
oppportunity  for  a  hearing. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Byproduct  Material  License  No.  35- 
00313-03,  issued  to  the  Phillips 
Petroleum  Company  (Phillips),  to 
authorize  decommissioning  of  portions 
of  its  facility  at  Phillip's  Research 
Center  in  Bartlesville,  Oklahoma. 
Phillips  is  currently  authorized  by  the 
NRC  to  perform  activities  with  licensed 
radioactive  material  at  its  Phillip's 


Research  Center  and  plans  to  continue 
licensed  operations  at  this  site. 

On  November  12,  1996,  Phillips 
notified  NRC  of  its  intent  to  cease 
principal  activities  permanently  at  the 
Radiation  Laboratory.  The  licensee  has 
been  decommissioniag  the  Radiation 
Laboratory  at  the  Bartlesville  facility  in 
accordance  with  the  conditions 
discussed  in  License  No.  35-00313-03 
On  April  7, 1997,  the  licensee  submitted 
a  site  decommissioning  plan  (SDP)  to 
NRC  for  review  that  summarized  the 
decommissioning  activities  that  will  be 
undertaken  to  remediate  the  Radiation 
Laboratory,  and  release  it  from 
radiological  controls  and  licensing 
restrictions  so  that  the  building  debris 
can  be  disposed  in  an  industrial  landfill. 
Radioactive  contamination  at  the 
licensee's  Radiation  Laboratory  facility 
discussed  in  the  SDP  consists  of  soils 
and  building  rubble  contaminated  with 
tritium  resulting  from  licensed 
operations  that  occurred  from  1960  until 
1996.  Because  Phillips  is  actively 
performing  work  under  their  current 
license,  they  are  not  requesting 
unrestricted  release  of  the  entire  site  at 
the  Phillip's  Research  Center,  nor 
termination  of  the  license. 

Phillips  requested  NRC  approval  of 
site  specific  decommissioning  criteria 
for  triUum.  The  NRC  will  review  the 
licensee's  request  for  elevated  release 
criteria  for  tritium.  Ehiring 
decommissioning  activities,  the  NRC 
will  require  the  licensee  to  maintain 
effluents  and  doses  within  NRC 
requirements  and  as  low  as  reasonably 
achievable. 

Prior  to  approving  the 
decommissioning  plan,  NRC  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
NRC's  regulations.  These  findings  will 
be  documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment.  Approval  of  the  SDP  will 
be  documented  in  an  amendment  to 
License  No.  35-00313-03. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  amendment  of  a  license  falling 
within  the  scope  of  Subpart  L  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of  the 
pubhcation  of  this  Federal  Register 
notice. 
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The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  deUvery  to  Secretary.  U.S. 
Nuclear  Regulatory  Commission.  One 
White  FUnt  North.  11555  Rockville 
Pike.  Rockville.  MD  20852-2738. 
between  7:45  am  and  4:15  pm  Federal 
workdays;  or 

2.  By  mail  or  telegram  addressed  to 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  addition  to  meeting  other 

applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proce^ing; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205  (h); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstance  estabUshing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205  (d). 

In  accordance  with  10  CFR  2.1205  (f). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant.  Phillips  Petroleum 
Company.  PhiUips  Research  Center.  87- 
D  PRC.  Bartlesville,  OK  74004. 
Attention:  Mr.  Martin  S.  Clark;  and 

2.  The  NRC  staff,  by  delivery  to 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville,  MD 
20852-2738.  between  7:45  am  and  4:15 
pm  Federal  workdays,  or  by  mail, 
addressed  to  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff. 

For  further  details  with  respect  to  this 
action,  the  site  decommissioning  plan  is 
available  for  inspection  at  the  NRC's 
Region  IV  offices  located  at  611  Ryan 
Plaza  Drive.  Suite  400.  ArUngton,  TX 
76011-8064. 

FOR  FUfTTHER  INFORMATION  CONTACT:  Ms. 
Vivian  Campbell,  Division  of  Nuclear 
Material  Safety.  U.S.  Nuclear  Regulatory 
Conunission  Region  IV,  611  Ryan  Plaza 
Drive.  Suite  400.  Arlington.  TX  76011- 
8064.  Telephone:  (817)  860-8143. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  February  1998. 


For  the  Nudear  Regulatory  Commission. 
John  W.N.  Hickey. 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Bmnch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety. 
IFR  Doc.  98-S807  Filed  3-5-98;  8:45  am] 

BILUNQ  CODE  TH0-01-P 


SECURmES  AND  EXCHANGE 
COMMISSION 

pnvMtnwnt  Company  Act  Release  No. 
23051;  812-10832] 

Th«  Qabelll  Equity  Trust  Inc..  et  al.; 

Notice  of  Application 

February  27, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for  an 

order  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  for  an  exemption  from  section 

19(b)  and  rule  19b-l  under  the  Act. 


Summary  of  the  Application: 
Applicants  request  an  order  to  permit 
certain  registered  closed-end 
management  investment  companies  to 
make  periodic  distributions  of  long-term 
capital  gains  in  any  one  taxable  year,  so 
long  as  they  maintain  in  effect 
distribution  policies  (a)  with  respect  to 
their  preferred  stock  calling  for  periodic 
dividends  of  a  specified  percentage  of 
the  liquidation  preference  of  the 
preferred  stock  or  (b)  with  respect  to 
their  common  stock  calling  for  periodic 
distribution  of  an  amount  equal  to  a 
fixed  percentage  of  the  net  asset  value 
or  the  market  price  per  share  of  common 
stock  or  a  fixed  dollar  amount.  The 
order  would  supersede  a  prior  order.' 

Applicants:  The  Gabelli  Equity  Trust 
Inc.  ("GET"),  the  Gabelli  Global 
Muhimedia  Trust  Inc.  ("GGMT").  The 
Gabelli  Convertible  Securities  Fund. 
Inc.  ("GCSF"),  and  each  registered 
closed-end  management  investment 
company  advised  in  the  future  by 
Gabelli  Funds.  Inc.  ("Gabelli")  or  by  an 
entity  controlUng,  controlled  by.  or 
under  common  control  (within  the 
meaning  of  section  2(a)(9)  of  the  Act) 
with  Gabelli  ("Future  Funds")  (Future 
Funds,  together  with  GET.  GGMT.  and 
GCSF.  the  "Funds").^ 


'  Gabelli  Squity  Trust.  Inc.,  Investment  Company 
Act  Release  Nos.  22223  (Sept.  16,  1997)  (notice)  and 
22282  (October  15,  1997)  (order). 

2  All  existing  registered  closed-end  management 
investment  companies  that  currently  intend  to  rely 
on  the  requested  order  are  named  as  applicants  and 
any  registered  closed-end  management  investment 
company  that  may  rely  on  the  order  in  the  future 
will  comply  with  the  terms  and  conditions  of  the 
applicatioa 


FIUNQ  dates:  The  application  was  filed 
on  October  29. 1997.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  tiie  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  20. 1998  and  should  be 
accompanied  by  proof  of  service  on 
appUcants.  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  waiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
Applicants,  One  Corporate  Center,  Rye, 
NY  10580,  Attention:  Bruce  N.  Alpert. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation).     • 

SUPPt-BMENTAllY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  Each  Fund  is  a  closed-end 
management  investment  company 
organized  as  a  Maryland  corporation 
and  registered  under  the  Act.  Each  Fimd 
issues  common  stock.  GGMT  and  GCSF 
also  issue  preferred  stock.  GET's  and 
GGMT's  investment  objective  is  to  seek 
long-term  growth  of  capital  by  investing 
in  a  portfolio  of  equity  securities. 
GCSF's  investment  objective  is  to  seek 
a  hi^  level  of  total  return  on  its  assets. 
Gabelli  is  the  investment  adviser  to  the 
Fimds  and  is  registered  imder  the 
Investment  Advisers  Act  of  1940. 

2.  The  Funds  wish  to  institute 
dividend  payment  policies  with  respect 
to  the  GGMT  cumulative  preferred 
stock,  the  GCSF  cumulative  preferred 
stock,  and  any  other  preferred  stock  that 
may  be  issued  by  the  Funds  calling  for 
periodic  dividends  in  an  amount  equal 
to  a  specified  percentage  of  the 
liquidation  preference  of  the  Fimd's 
preferred  stock  ("Preferred  Dividends 
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Policy").  The  specified  percentage  may 
be  determined  at  the  time  the  preferred 
stock  is  initially  issued,  pursuant  to 
periodic  remarketings  or  auctions,  or 
othenvise.  Under  the  requested  reUef, 
the  periodic  payments  may  include 
long-term  capital  gains  so  long  as  a 
Fund  maintains  in  effiBct  the  Preferred 
Dividend  Policy. 

3.  The  Funds  also  wish  to  be  able  to 
institute  distribution  poUcies  with 
respect  to  their  common  stock  calUng 
for  periodic  distributions  of  an  amount 
equal  to  a  fixed  percentage  of  the  Fund's 
average  net  asset  value  over  a  specified 
period  of  time  or  market  price  per  share 
of  common  stock  at  or  about  the  time  of 
the  distribution  or  payout  or  of  a  fixed 
dollar  amount  ("Common  Stock 
PoUcy").  Periodic  payments  pursuant  to 
the  Common  Stock  Policy  may  be  made 
no  more  frequently  than  quarterly, 
except  that  a  Fund  may  elect  to  pay  an 
additional  dividend  pursuant  to  section 
855  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code").  Under 
the  requested  relief,  these  payments 
may  include  long-term  capital  gains  so 
long  as  a  Fxmd  maintains  in  efSect  the 
Common  Stock  PoUcy. 

4.  The  fi^quency  of  the  periodic 
payments  under  the  Preferred  Dividends 
•Pohcy  and  the  Common  Stock  Policy 
will  not  be  related  to  one  another  in  any 
way.  The  Common  Stock  PoUcy  will  be 
initially  estabhshed  and  reviewed  at 
least  annually  by  each  Fund's  board  of 
directors  (the  "Board")  and  will  be 
changeable  at  the  discretion  of  the 
Fund's  Board.  The  annual  distribution 
rate  under  the  Common  Stock  Policy 
generally  will  be  independent  of  the 
Fund's  performance  in  any  of  the  first 
three  quarters  of  the  Fund's  fiscal  year. 
The  rate  may  be  adjusted  in  the  fourth 
quarter  in  hght  of  the  Fund's 
performance  for  the  fiscal  year  and  to 
enable  the  Fund  to  comply  with  the 
requirement  of  the  Code,  for  the  year. 

Applicants'  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  registered  investment  companies 
may  not,  in  contravention  of  such  rules, 
regulations,  or  orders  as  the  SEC  may 
prescribe,  distribute  long-term  capital 
gains  more  often  then  once  every  twelve 
months.  Rule  19b-l  imder  the  Act 
limits  the  number  of  capital  gains 
distributions,  as  defined  in  section 
852(b)(3)(C)  of  the  Code,  that  the  Funds 
may  make  with  respect  to  any  one 
taxable  year  to  one.  plus  a  supplemental 
distribution  made  pursuant  to  section 
855  of  the  Code  not  exceeding  10%  of 
the  total  amount  distributed  for  the  year, 
and  one  additional  log-term  capital 
gains  distribution  made  to  avoid  the 
excise  tax  under  section  4982  of  the 
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Code.  In  addition.  Revenue  Ruling  89- 
81  takes  the  position  that  if  a  regulated 
investment  company  has  two  classes  of 
shares,  it  may  not  designate 
distributions  made  to  either  class  in  any 
year  as  consisting  of  more  than  the 
class's  proportionate  share  of  particular 
types  of  income,  such  as  capital  gains. 
2.  AppUcants  state  that,  under  rule^ 
19b-l,  to  the  extent  net  investment 
income  and  realized  short-term  capital 
gains  are  insufficient  to  cover  the 
periodic  payments  under  the  Preferred 
Dividends  Policy  and  Common  Stock 
Pohcy,  the  remaining  amount  must  be 
treated  as  a  return  of  capital  even 
though  net  realized  long-term  capital 
gains  would  otherwise  be  available.  The 
net  long-term  capital  gains  in  excess  of 
the  periodic  distributions  permitted  by 
the  rule  then  must  either  be  added  as  an 
"extra"  on  one  of  the  fMrmitted  capital 
gains  distributions  on  the  common 
stock,  thus  exceeding  the  total  annual 
amount  called  for  by  the  Conunon  Stock 
PoUcy  or  be  retained  by  the  Funds  (with 
the  Funds  paying  taxes  on  those 
amounts).  AppUcants  further  state  that 
because  of  the  Revenue  Ruling  89-81, 
any  "extra"  payments  of  long-term 
capital  gains  to  holders  of  conunon 
stock  require  proportionate  allocations 
of  the  "extra"  long-term  capital  gains  to 
the  preferred  stock,  which  appUcants 
argue  to  be  difficult  to  do. 

3.  AppUcants  beUeve  that  granting  the 
requested  reUef  would  help  the  Funds 
avoid  these  tax  consequence.  AppUcants 
also  state  that  the  discount  at  which 
each  Fund's  shares  of  common  stock 
currently  trade  will  be  reduced  if  the 
Funds  institute  the  Common  Stock 
PoUcy. 

4.  Applicants  note  that  one  of  the 
concerns  leading  to  the  adoption  of 
section  19(b)  and  rule  19b-l  was  that 
shareholders  might  be  unable  to 
distinguish  between  frequent 
distributions  of  capital  gains  and 
dividends  from  investment  income.  In 
the  case  of  preferred  stock,  applicants 
state  that  investor  confusion  is  imlikely 
since  all  an  investor  expects  to  receive 
is  the  specified  dividend  distribution  for 
any  particular  dividend  period,  and  no 
more.  AppUcants  also  state  that  in 
accordance  with  rule  19b-l  under  the 
Act,  a  separate  statement  showing  the 
net  investment  income  component  of 
the  distribution  will  accompany  each 
preferred  stock  dividend,  and  a 
statement  provided  near  the  end  of  the 
last  dividend  period  in  a  year  will 
indicate  the  source  or  sources  of  each 
distribution  that  was  made  during  the 
year.  Applicants  state  that  a  similar 
separate  statement  showing  the  source 
of  the  distribution  will  accompany  each 
common  stock  distribution  (or  the 


confirmation  of  reinvestment  under  the 
Funds'  dividend  reinvestment  plan).  In 
addition,  for  both  the  common  and 
preferred  stock,  the  amount  and  source 
or  sources  of  distributions  received 
during  the  year  will  be  included  in  each 
Fund's  IRS  Form  1099-DIV  reports  sent 
to  each  shareholder  who  received 
distributions  during  the  year  (including 
shareholders  who  sold  shares  during  the 
year).  This  information  on  an  aggregate 
basis  will  also  be  included  in  the  Funds' 
annual  report  to  shareholders. 

5.  AppUcants  state  that  another 
concern  that  led  to  the  adoption  of 
section  19(b)  and  rule  19b-l  was  that 
frequent  capital  gains  distributions 
could  faciUtate  improper  fund 
distribution  practices,  including  in 
particular  the  practice  of  urging  an 
investor  to  purchase  fund  shares  on  the 
basis  of  an  upcoming  dividend  ("selling 
the  dividend"),  where  the  dividend 
results  in  an  inunediate  corresponding 
reduction  in  net  asset  value  and  is  in 
effect  a  return  of  the  investor's  capital. 
AppUcants  believe  that  this  concern 
does  not  arise  with  regard  to  closed-end 
investment  companies,  such  as  the 
Fimds,  which  do  not  continuously 
distribute  their  shares. 

6.  Applicants  note  that  the  Fimds 
have  completed  and  intend  to  make 
transferable  rights  offerings  of 
additional  shares  of  common  stock  to 
shareholder,  subject  to  conditions  in  the 
requested  order.  Applicants  represent 
that,  in  a  rights  offering,  shares  will  be 
offered  during  a  one-month  interval 
prior  to  the  declaration  of  the  dividend; 
thus  the  "selling  of  the  dividend"  abuse 
would  not  occur  as  a  matter  of  timing. 

7.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  from 
any  provisions  of  the  Act,  if,  and  to  the 
extent  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  Act.  For  the  reasons  stated  above, 
applicants  believe  that  the  requested 
exemption  meets  the  standards  set  forth 
in  section  6(c). 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  reUef  with 
respect  to  the  Fimds'  common  stock 
shall  terminate  with  respect  to  a  Fund 
upon  the  effective  date  of  a  registration 
statement  under  the  Securities  Act  of 
1933,  as  amended,  for  any  future  public 
offering  of  common  stock  of  the  Fund 
other  than: 

(i)  A  rights  offering  to  shareholders  of 
such  Fund,  provided  that  (a)  such 
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offering  does  not  include  the  payment  of 
solicitation  fees  to  brokers  in  excess  of 
3%  of  the  subscription  price  per  share 
or  the  payment  of  any  other 
commissions  or  underwriting  fees  in 
connection  with  the  offering  or  exercise 
of  the  rights,  (b)  the  rights  will  not  be 
exercisable  between  the  date  a  dividend 
to  such  Fund's  common  stock  holders  is 
declared  and  the  record  state  of  such 
dividend  and  (c)  such  Fund  has  not 
engaged  in  more  than  one  rights  offering 
during  any  given  calendar  year  or  (ii)  an 
offering  in  connection  with  a  merger, 
consoUdation,  acquisition,  spin-off  or 
reorganization:  unless  such  Applicant 
has  received  from  the  staff  of  the  SEC 
written  assurance  that  the  order  wiU 
remain  in  effect. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  98-5773  Filed  3-5-98;  8:45  am) 
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RQIP.  LLC  and  Ropes  &  Gray,  Notice 
of  Application 

March  2, 1998. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC")- 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(b)  and  6(e)  of  the 
Investment  Company  Act  of  1940 
("Act")  granting  an  exemption  from  all 
provisions  of  the  Act,  except  section  9, 
section  17  (except  for  certain  provisions 
of  sections  17(a).  (d),  (f),  (g).  and  (j)), 
section  30  (except  for  certain  provisions 
of  sections  30(a),  (b).  (e).  and  (h)),  and 
sections  36  through  53,  and  the  rules 
and  regulations  thereimder^ 


SUMMARY  OF  APP«JCATK)N:  Applicants 
RGIP,  LLC  and  Ropes  k  Gray  request  an 
exemption  from  various  provisions  of 
the  Act  for  an  employees'  sec\mties 
company  within  tiie  meaning  of  section 
2(a)(13)oftheAct. 

FHJNO  dates:  The  application  was  filed 
on  September  18, 1996,  and  amended 
on  May  8. 1997.  July  30, 1997. 
November  12, 1997  and  February  9, 
1998.  Applicants  have  agreed  to  file  an 
additional  amendment,  the  substance  of 
which  is  incorporated  in  this  notice, 
during  the  notice  period. 
HEAMNQ  on  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


Interested  parsons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  27, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
addresses:  Secretary,  SEC.  450  Fiflh 
Street,  NW..  Washington.  DC  20549. 
Applicants,  One  International  Place, 
Boston,  Massachusetts  02110. 
FOR  FURTMEU  INFORMATION  CONTACT: 
Annmarie  J.  Zell.  Staff  Attorney  at  (202) 
942-0532,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPI.EMENTARY  INFORMATION:  The 
following  it  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch  at  450  Fifth 
Street,  NW.,  Washington,  DC  20549.  or 
by  telephone  at  (202)  942-8090. 

Applicant^  Representations 

1.  RGIP,  LLC  is  a  newly-formed 
Delaware  limited  liability  company. 
Ropes  k  Gray  is  a  law  firm  organized  as 
a  Massachusetts  general  partnership  (the 
"Company").  Applicants  also  request 
relief  for  all  entities  identical  in  all 
material  respects  (other  than  investment 
objective  and  sfirategy)  to  RGIP,  LLC  that 
maybe  offered  in  the  future  by  the 
Company  to  the  same  class  of  investors 
("Subsequent  Funds,"  together  with 
RGIP,  LLC,  the  "Funds").  Applicants 
anticipate  that  each  Subsequent  Fund,  if 
any,  also  will  be  structured  as  a  limited 
liability  company,  although  other  forms 
"    of  organization  are  possible. 

2.  Interests  in  the  Funds  will  be 
offered  solely  to  eligible  investors 
("Ehgible  Investors"),  who  will  consist 
of:  (a)  Certain  employees  of  the 
Company  ("Eligible  Employees"),  (b) 
trusts  of  which  the  trustees,  grantors, 
and/or  beneficiaries  are  Eligible 
Employees,  or  of  which  the  beneficiaries 
are  immediate  family  members  of 
Ehgible  Employees,  (c)  partnerships, 
corporations,  or  other  entities,  all  of  the 
voting  power  of  which  is  controlled  by 
Eligible  Qnployees,  and  (d)  the 
Company.  Interests  in  each  Fund  will  be 
offered  in  reliance  upon  the  exemption 
from  registration  imder  the  Securities 
Act  of  1933  ("Seciuities  Act")  contained 


in  section  4(2)  or  pursuant  to  Regulation 
D  tmder  the  Securities  Act. 

3.  Ehgible  Employees  include  only 
persons  who  are  current  or  former  (a) 
partners  of  or  lawyers  employed  by  the 
Company,  (b)  principals  or  other 
professionals  employed  by  the  Company 
or  by  an  entity  whidi  is  directly  or 
indirectly  contiolling,  controlled  by,  or 
under  common  control  with  the 
Company  ("Affiliated  Company"), 
which  provides  certain  consulting  or 
other  services  to  clients  of  the  Company 
or  of  such  Affiliated  Company,  (c)  key 
administrative  employees  of  the 
Company,  or  (d)  a  small  number  of  other 
employees  of  the  Company  who  will  be 
involved  in  managing  the  day-to-day 
affairs  of  the  Funds.  Each  Eligible 
Investor,  or  the  related  EUgible 
Employee,  must  either  be  an  accredited 
investor  meeting  the  income 
reqmrements  set  forth  in  nile  501(a)(6) 
of  Regulation  D.  or  meet  the 
sophistication  requirements  set  forth  in 
rule  506(b)(2)(ii)  of  Regulation  D.  have 
had  a  minimum  of  five  yeare  of  legal  or 
business  experience  and  compensation 
of  at  least  $150,000  in  the  prior  year, 
and  have  a  reasonable  expectation  of 
compensation  of  at  least  $150,000  in 
each  of  the  two  immediately  succeeding 
years.  An  Eligible  Investor  ftiat  is  not  an 
Eligible  Employee  and  for  which  an 
EUgible  Employee  does  not  make  the 
decision  to  invest  in  a  Fimd  will  be 
permitted  to  invest  in  a  Fund  only  if  the 
person  who  makes  the  investment 
decision  meets  the  sophistication 
requirements  set  forth  in  rule 
506(b)(2)(ii)  of  Regulation  D. 
4.  Applicants  beUeve  that 
substantially  all  of  the  present  and 
former  partners  and  a  small  number  of 
employees  of  the  Company  currenUy 
quahfy  as  Eligible  Employees.  The 
EUgible  Employees  have  sufficient 
knowledge,  educational  training, 
sophistication  and  experience  in  legal 
and  business  matters  to  be  capable  of 
evEiluating  the  risks  of  an  investment  in 
a  Fund.  No  fee  of  any  kind  wiU  be 
charged  in  connection  with  the  sale  of 
units  of  the  Funds. 

5.  The  Fund  has  been  established  as 
a  means  of  rewarding  Eligible 
Employees  and  attracting  highly 
qualified  persoimel  to  the  Company. 
The  Fund  is  intended  to  enable  Eligible 
Investors  to  diversify  their  investments 
and  participate  in  investment 
opportunities  that  might  not  otherwise 
be  available  to  them  or  that  might  be 
beyond  their  individual  means.*  Some 


'  The  Fund  will  not  acquire  any  security  issued 
by  a  registered  investment  company  if  immediately 
after  such  acqui»ition  the  Fund  would  own  more 
than  3%  of  the  outstanding  voting  stock  of  the 
registered  investment  company. 
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of  these  investment  opportunities  may 
involve  parties  to  which  the  Company 
was,  is,  or  will  be  acting  as  legal 
counsel.  No  Fund  will  be  charged  legal 
fees  by  the  Company,  although  the 
Company  may  require  a  Fund  to 
reimburse  it  for  certain  disbursements 
and  expenses  that  it  incurs  on  behalf  of 
the  Fimd. 

6.  The  Fund  will  operate  as  a  non- 
diversified,  closed-end  management 
investment  company  within  the 
meaning  of  the  Act.  The  Fund's 
managing  members  ("Managing 
Members")  will  be  EUgible  Investors 
who  are  partners  of  the  Company.  The 
Managing  Members  will  screen 
investment  opportimities  that  come  to 
their  attention  through  the  Company. 
Eligible  Investors  will  elect  whether  or 
not  to  participate  in  the  investment 
opportunities.  No  fee  will  be  charged  to 
the  Fund  by  the  Managing  Members,  nor 
will  any  compensation  be  paid  by  the 
Fund  or  its  Members  to  the  Managing 
Members  for  their  services.  EUgible 
Investors  will  know  and  have  direct 
access  to  those  individuals  who  will 
serve  as  Managing  Members.  Any 
person  serving  as  an  investment  adviser 
to  the  Funds  will  register  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act")  if  required  to  do  so  by 
the  Advisers  Act. 

7.  Capital  contributions  made  to  the 
Fund  by  Eligible  Investors  who  elect  to 
participate  in  a  particular  investment 
("Members")  will  be  allocated  pro  rata 
to  the  capital  subaccounts  relating  to  the 
investment.  No  Eligible  Investor  will  be 
required  to  invest  in  any  particular 
investment,  but  Members  who  elect  not 
to  participate  in  a  particular  investment 
will  have  no  interest  in,  or  capital 
subaccount  with  respect  to,  the 
investment. 

8.  Members  will  not  be  entitled  to 
redeem  their  interest  in  the  Fund.  A 
Member  will  be  permitted  to  transfer  his 
interest  in  the  Fund  only  with  the 
express  consent  of  a  majority  of  the 
Managing  Members  and  only  to  an 
Eligible  Investor.  Upon  a  Member's 
death,  the  Member's  estate  will  be 
substituted  as  a  Member.  The  Managing 
Members  may  require  a  Member, 
including  an  Eligible  Employee  whose 
employment  with  the  Company  is 
terminated  or  an  Eligible  Investor  whose 
related  Eligible  Employee's  employment 
with  the  Company  is  terminated,  to 
withdraw  from  the  Fund  if  the 
Managing  Members  determine  that 
withdrawal  is  in  the  best  interest  of  the 
Fund.  If  a  Member  is  required  to 
withdraw,  the  Company  jnay  require  the 
Eligible  Investor  to  sell  his  interest  in 
investments  requiring  future  capital 
contributions  to  enother  Eligible 
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Investor  designated  by  the  Company 
who  agrees  to  pay  the  capital 
contributions  and  to  assimie  the 
withdrawing  Eligible  Investor's  other 
obligations  with  respect  to  the 
investments.  The  purchase  price  for  the 
sale  would  be  equal  to  the  Member's 
capital  account  for  the  investment  as  of 
the  date  the  Member  is  requested  to 
withdraw,  determined  as  if  the  capital 
account  were  credited  or  charged  with 
the  income,  realized  and  unrealized 
gains,  expenses,  and  reahzed  and 
unrealized  losses  attributable  to  the 
investment  as  determined  by  the 
Managing  Members.  In  making  such 
determinations,  the  Managing  Members 
will  value  privately  held  securities  held 
by  the  Fimd  in  accordance  with 
valuations  provided  by  the  issuer  of  the 
investment.  The  withdrawing  Eligible 
Investor  would  retain  its  interest  in 
investments  that  have  been  fully 
funded. 

9.  The  value  of  the  Members'  capital 
accounts  and  sub-accounts  will  be 
determined  at  such  times  as  the 
Managing  Members  deem  appropriate  or 
necessary.  The  Managing  Members  will 
only  cause  the  assets  held  by  the  Fund 
to  be  valued  when  such  valuation  is 
necessary  or  appropriate  for  the 
administration  of  the  Fund;  valuations 
of  a  Member's  interest  at  other  times 
will  be  the  responsibility  of  the 
individual  Member.  The  Managing 
Members  will  maintain  records  of  all 
financial  statements  received  from  the 
issuers  of  the  Fund's  investments,  and 
will  make  such  records  available  for 
inspection  by  Members. 

10.  Certain  investment  opportimities 
may  permit  a  Fund  to  co-invest  with  a 
partnership  or  other  entity  in  which  the 
same  Fund  or  a  different  Fund  has 
invested  (a  "Co-investor  Partnership"). 
If  a  Fund  co-invests  with  a  Co-investor 
Partnership,  the  Fund  generally  will  be 
required  to  make  the  co-investment  on 
terms  no  more  favorable  to  it  than  those 
applicable  to  the  investment  by  the  Co- 
investor  Partnership.  It  is  anticipated 
that  the  economic  terms  applicable  to 
any  co-investment  generally  will  be 
substantially  the  same  as  those 
applicable  to  the  corresponding 
investment  by  the  Co-investor 
Partnership.  However,  it  is  possible  that 
the  Co-investor  Partnership  may  invest 
in  a  different  class  of  securities  or  that 
the  Co-investor  Partnership's 
investment  may  have  more  favorable 
non-economic  terms  [e.g.,  the  right  to 
representation  on  the  boaixl  of  directors 
of  the  portfoho  company)  in  light  of 
differences  in  legal  structure,  or 
regulatory,  tax,  or  other  considerations. 
A  Fund  making  a  co-invesment  will  be 
given  the  opportunity  to  sell  or 


otherwise  dispose  of  the  investment 
prior  to  or  concurrently  with,  and  on  the 
same  terms  as.  sales  or  other 
dispositions  of  the  corresponding 
investments  by  the  Co-investor 
Partnership. 

11.  The  Funds  may  be  given  an 
opportunity  to  co-invest  with  entities 
which  the  Company  provides,  or  has 
provided  services,  and  from  which  it 
may  have  received  fees,  but  which  are 
not  affiliated  persons  of  the  Funds  or 
the  Company  or  affiliated  persons  of 
these  affiliated  persons.  Applicants 
believe  that  these  entities  should  not  be 
treated  as  co-investors  for  the  purposes 
of  condition  4.  When  these  entities 
permit  others  to  co-invest  with  them, 
the  transactions  are  commonly 
structured  so  that  all  investors  have  an 
opportunity  to  dispose  of  their 
investment  at  the  same  time. 
Nevertheless,  if  condition  4  were  to 
apply  to  the  Funds'  investments  in  these 
situations,  applicants  believe  that  the 
Company's  clients  would  be  indirectly 
burdened.  It  is  important  to  the 
Company  that  the  clients'  interests  take 
priority  over  the  Funds'  interests  and 
that  the  cHents'  activities  not  be 
burdened  by  the  Funds'  activities. 
Applicants  assert  that  the  Fund's 
relationship  to  a  client  of  the  Company 
that  is  not  an  affiliated  period  of  either 
the  Company  or  the  Fund  differs 
fundamentally  from  a  Fund's 
relationship  to  the  Company  or  its 
affiliated  persons.  The  focus  of.  and  the 
rationale  for.  the  protections  contained 
in  the  requested  relief  are  to  protest  the 
Funds  from  overreaching  by  the 
Company  and  its  affihated  persons. 
These  same  concerns  are  not  present 
with  respect  to  the  Funds  vis-a-vis 
clients  of  the  Company  who  are  not 
affiliated  with  the  Fund  or  the 
Company. 

12.  The  net  income,  net  gain,  and  net 
loss  of  each  Fund  will  be  determined  in 
accordance  with  the  organizational 
documents  for  that  Fund.  Net  income  or 
net  loss  of  each  Fund  will  be 
determined  and  credited  at  least 
annually  to  the  respective  capital 
accounts  and  sub-accounts  of  the 
Members  in  proportion  to  their 
respective  contributed  capital  in  each 
investment.  The  Managing  Members 
vnll  have  discretion  with  respect  to  each 
Fund  in  distributing  cash  and  proceeds 
from  the  Fund's  investments  to  its 
Members.  Each  Fund  will  send  its 
Members  an  annual  report  regarding  its 
operations.  This  report  will  contain 
unaudited  financial  statements  because 
the  Fund's  assets  will  consist  only  of 
investments  selected  by  individual 
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Members.2  The  Fund  will  maintain  a 
file  containing  any  financial  statements 
and  other  infonnation  received  from  the 
issuers  of  the  investments  held  by  such 
Fund,  and  will  make  the  file  available 
for  inspection  by  its  Members. 

Applicants'  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides 
that  the  SEC  shall  exempt  employees' 
securities  companies  from  the 
provisions  of  the  Act  to  the  extent  that 
such  exemption  is  consistent  with  the 
protection  of  investors.  Section  6(b) 
provides  that  the  Commission  shall 
consider,  in  determining  which 
provisions  of  the  Act  from  which  the 
company  should  be  exempt,  the 
company's  form  of  organization  and 
capital  structiure,  the  persons  owning 
and  controlUng  its  securities,  the  price 
of  the  company's  securities  and  the 
amount  of  any  sales  load,  how  the 
company's  funds  are  invested,  and  the 
relationship  between  the  company  and 
the  issuers  of  the  securities  in  which  it 
invests.  Section  2(a)(13)  of  the  Act 
defines  an  employees'  securities 
company,  in  relevant  part,  as  any 
investment  company  all  of  the^ 
outstanding  securities  of  which  are 
beneficially  owned  by  current  or  former 
employees  or  persons  on  retainer  of  a 
single  employer;  by  members  of  the 
immediate  family  of  such  employees, 
persons  or  retainer,  or  former 
employees;  or  by  such  employer 
together  with  any  one  or  more  of  the 
foregoing  categories  of  persons. 

2.  Section  7  of  the  Act  generally 
prohibits  investment  companies  that  are 
not  registered  under  section  8  from 
selling  or  redeeming  their  securities. 
Section  6(e)  of  the  Act  provides  that  in 
cotmection  with  any  order  exempting  an 
investment  company  from  any  provision 
of  section  7.  certain  specified  provisions 
of  the  Act  shall  be  appUcable  to  the 
company,  and  to  other  persons  in  their 
transactions  and  relations  with  the 
company,  as  though  the  company  were 
registered  under  the  Act,  if  the  SEC 
deems  it  necessary  or  appropriate  in  the 
pubUc  interest  or  for  the  protection  of 
investors.  Applicants  request  an  order 
under  sections  6(b)  and  6(e)  of  the  Act 
for  an  exemption  from  all  provisions  of 
the  Act.  and  the  rules  and  regulations 
under  the  Act.  except  section  9,  certain 
provisions  of  sections  17  and  30.  and 


»  Applicants  do  not  believe  that  audited  financial 
sutemenu  of  the  Fund's  aggregate  assets  would 
provide  useful  infonnation  to  its  Members  because 
each  Member  will  have  an  interest  only  in  the 
capiul  sub-accounts  that  relate  to  particular 
iUTestments  in  which  such  Member  has  allocated 
capital  contributions,  and  will  not  have  an 
economic  interest  in  the  holdings  of  the  Fund  on 
•  consolidated  basis. 


sections  36  through  53,  and  the  rules 
and  regulations  thereunder. 

3.  Applicants  submit  that  the  order 
requested  is  appropriate  in  the  public 
interest  and  consistent  with  the 

Protection  of  investors.  Applicants 
elieve  that  the  Eligible  Employees  have 
sufficient  knowledge,  educational 
training,  sophistication,  and  experience 
in  legal  and  business  matters  to  be 
capable  of  evaluating  the  risks  of  an 
investment  in  a  Fund.  AppUcants  also 
assert  that  Eligible  Investors  will  know 
and  have  direct  access  to  those 
individuals  who  will  serve  as  Managing 
Members. 

4.  Section  17(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
an  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principal,  knowingly  to  sell  any  security 
or  other  property  to  such  registered 
investment  company  or  to  purchase 
from  such  registered  investment 
company  any  security  or  other  property. 
Applicants  request  an  exemption  from 
section  17(£0  to  the  extent  necessary  to 
permit  a  Fund:  (a)  To  purchase  from  the 
Company  or  any  of  its  affiliated  persons, 
securities  or  interests  in  properties 
previously  acquired  for  the  account  of 
the  Company  or  any  of  its  affiliated 
persons;  (b)  to  sell  to  the  Company  or 
any  of  its  affiliated  persons,  securities  or 
interests  in  properties  previously 
acquired  by  the  Funds;  (c)  to  invest  in 
companies,  partnerships,  or  other 
investment  vehicles  offered,  sponsored, 
or  managed  by  the  Company  or  any  of 
its  affiliated  persons;  (d)  to  invest  in 
securities  of  issuers  for  which  the 
Company  or  any  of  its  affiliated  persons 
has  performed  services  and  from  which 
it  may  have  received  fees;  (e)  to 
purchase  interests  in  any  company  or 
other  investment  vehicle  (i)  in  which 
the  Company  or  its  partners  or 
employees  own  5%  or  more  of  the 
voting  securities,  or  (ii)  that  is  otherwise 
an  affiliated  person  of  the  Fund  or  the 
Company;  and  (f)  to  participate  as  a 
selling  security-holder  in  a  public    . 
offering  in  which  the  Company  or  any 
of  its  affiliated  persons  acts  as  or 
represents  a  member  of  the  selling 
group. 

5.  Applicants  state  that  the  Members 
of  the  Funds  will  be  informed  in  the 
Fvmds'  communications  relating  to 
particular  investment  opportunities  of 
the  possible  extent  of  the  Funds' 
dealings  with  the  Company  or  any 
affiliated  person  of  the  Company. 
Applicants  believe  that  Eligible 
Investors,  as  financially  sophisticated 
professionals,  will  be  able  to  evaluate 
the  risks  associated  with  those  dealings 
AppUcants  assert  that  a  commimity  of 


interest  will  exist  among  the  Members 
and  the  Company  because  the  Funds  are 
designed  to  reward  and  provide 
incentives  to  partners  and  key 
employees. 

6.  Section  17(d)  makes  it  unlawful  for 
any  affiliated  parson  of  a  registered 
investment  coiapany,  acting  as 
principal,  to  effect  any  transaction  in 
which  such  company,  or  a  company 
controlled  by  such  company,  is  a  joint 
or  joint  and  several  participant  with  the 
affiUated  person  in  contravention  of 
SEC  rules.  Rule  I7d-1  provides  that  the 
SEC  may  approve  a  transaction  subject 
to  section  17(d)  after  considering 
whether  the  pajfticipation  of  such 
registered  company  is  consistent  with 
the  provisions,  poUdes.  and  purposes  of 
the  Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

7.  AppUcants  request  an  exemption 
from  section  17(d)  and  rule  17d-l  to  the 
extent  necessary  to  permit  a  Fund  to 
engage  in  transactions  in  which 
affiUated  persons  of  the  FOnd  also  may 
be  participants.  Joint  transactions  in 
which  a  Fund  may  participate  could 
include  the  following:  (a)  An  investment 
by  one  or  more  Funds  in  a  security  in 
which  the  Company  or  its  affiUated 
person,  another  Fund,  or  a  transferee  of 
those  persons  is  or  may  become  a 
participant,  or  with  request  to  which  the 
Company  or  an  affiUated  person  is 
entitled  to  receive  fees  (including,  but 
not  Umited  to.  legal  fees,  consulting 
fees,  or  other  economic  benefits  or 
interests);  (b)  an  investment  by  one  or 
more  Funds  in  an  investment  vehicle 
sponsored,  offered,  or  managed  by  the 
Company  or  its  affiUated  person;  and  (c) 
an  investment  by  one  or  more  Fxmds  in 
a  security  in  which  an  affiUate  is  or  may 
become  a  participant. 

8.  AppUcants  submit  that  strict 
compUance  with  section  17(d)  would 
cause  the  Funds  to  forgo  investment 
opportunities  simply  because  a  Member, 
the  Company,  or  another  affiliated 
person  of  the  Fund  had  made  or 
planned  to  make  a  similar  investment. 
In  addition,  because  attractive 
investment  opportimities  of  the  types 
considered  by  the  Funds  often  require 
that  each  participant  make  available 
funds  in  an  amount  that  may  be 
substantially  greater  than  that  available 
to  the  Fund  alone,  applicants  beUeve 
that  there  may  be  certain  opportunities 
of  which  a  Fund  may  be  imable  to  take 
advantage  except  as  a  co-participant 
with  other  persons,  including  affiliates. 
AppUcants  also  assert  that  the  flexibility 
to  structure  go-  and  joint  investments  in 
the  manner  described  above  will  not 
involve  abuses  of  the  type  section  17(d) 
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and  rule  17d-l  were  designed  to 
prevent. 

9.  Section  17(f)  of  the  Act  provides 
that  the  securities  and  similar 
investments  of  a  registered  management 
investment  company  must  be  placed  in 
the  custody  of  a  bank,  a  member  of  a 
national  securities  exchange,  or  the 
company  itself  in  accordance  with  SEC 
rules.  Rule  17f-2  specifies  the 
requirements  for  an  investment 
company  to  maintain  custody  of  its 
investments.  Applicants  request  an 
exemption  from  section  17(f)  and  rule 
17f-2  to  permit  the  following  exceptions 
from  the  requirements  of  rule  17f-2:  (a) 
A  Fund's  investments  may  be  kept  in 
the  locked  files  of  the  Company  or  of  a 
partner  of  the  Company;  (b)  for  purposes 
of  paragraph  (d)  of  the  rule,  (i) 
employees  of  the  Company  will  be 
deemed  employees  of  the  Funds,  (ii) 
officers  and  Managing  Members  of  a 
Fund  will  be  deemed  to  be  officers  of 
such  Fund,  and  (iii)  the  Managing 
Members  of  a  Fund  will  be  deemed  to 
be  the  board  of  directors  of  such  Fund; 
and  (c)  in  place  of  the  verification 
procedure  under  paragraph  (f)  of  the 
rule,  verification  will  be  effected 
quarterly  by  two  employees  of  the 
Company.  Applicants  expect  that  many 
of  the  Funds'  investments  will  be 
evidenced  only  by  partnership 
agreements  or  similar  documents,  rather 
than  by  negotiable  certificates  that  could 
be  misappropriated.  Applicants  assert 
that  these  instnmients  are  most  suitably 
kept  m  the  Company's  files,  where  they 
can  be  referred  to  as  necessary. 

10.  Section  17(g)  of  the  Act  and  rule 
17g-l  generally  require  the  bonding  of 
officers  and  employees  of  a  registered 
investment  company  who  have  access  to 
securities  or  funds  of  the  company. 
Applicants  request  an  exemption  from 
section  17(g)  and  rule  17g-l  to  the 
extent  necessary  to  permit  each  Fxmd  to 
comply  with  rule  17g-l  without  the 
necessity  of  having  a  majority  of  the 
Managing  Members  who  are  not 
"interested  persons,"  as  that  term  is 
defined  in  section  2(a)(19)  of  the  Act, 
take  such  actions  and  make  such 
approvals  as  are  set  forth  in  rule  17g- 
1.  Applicants  state  that,  because  all 
Managing  Members  will  be  affiliated 
persons,  a  Fund  could  not  comply  with 
rule  17g-i  without  the  requested  relief. 

11.  Section  17{j)  and  rule  17j-l 
require  every  registered  investment 
company,  its  adviser,  and  its  principal 
underwriter  to  adopt  a  written  code  of 
ethics  with  provisions  reasonably 
designed  to  prevent  fi^udulent 
activities,  and  to  institute  procedures  to 
prevent  violations  of  the  code.  Section 
17(j)  and  paragraph  (a)  of  rule  17j-i  also 
make  it  unlawful  for  certain  persons  to 
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engage  in  fraudulent,  deceitful,  or 
manipulative  practices  in  connection 
with  the  purchase  or  sale  of  a  security 
held  or  to  be  acquired  by  an  investment 
company.  Applicants  request  an 
exemption  from  section  17(j)  and  rule 
17J-1  (witii  the  exception  of  the 
antifraud  provisions  of  paragraph  (a)), 
because  the  requirements  are 
burdensome  and  unnecessary  as  applied 
to  the  Funds.  Applicants  befieve  that 
requiring  the  Funds  to  adopt  a  written 
code  of  ethics  and  requiring  access 
persons  to  report  each  of  their  securities 
ti-ansactions  would  be  time-consuming 
and  expensive  and  would  serve  fittle 
purpose  in  fight  of,  among  other  things, 
the  community  of  interests  among  the 
Members  of  the  Funds  by  virtue  of  their 
common  association  with  the  Company 
12.  Sections  30(a),  30(b),  and  30(e)  of 
the  Act,  and  the  rules  under  those 
sections,  generally  require  that 
registered  investment  companies 
prepare  and  file  with  the  SEC  and  mail 
to  their  shareholders  certain  periodic 
reports  and  financial  statements. 
Appficants  assert  tiiat  tiie  forms 
prescribed  by  the  SEC  for  periodic 
reports  have  little  relevance  to  the  Fund 
and  woMld  entail  administrative  and 
legal  costs  that  outweigh  any  benefit  to 
the  Members.  Applicants  also  request  an 
exemption  from  section  30(h)  to  the 
extend  necessary  to  exempt  the 
Managing  Members  and  any  other 
persons  who  may  be  deemed  to  be 
members  of  an  advisory  board  of  a  Fund 
from  filing  Forms  3.  4,  and  5  under 
section  16  of  tile  Securities  Exchange 
Act  of  1934  (tiie  "Exchange  Act")  witii 
respect  to  their  ownership  of  interests  in 
the  Fund.  Because  there  is  no  trading 
market  for  interests  in  a  Fund  and  the 
transferability  of  these  interests  is 
severely  restricted,  applicants  submit 
that  the  filing  of  Forms  3,  4,  and  5 
would  not  serve  the  purposes 
underlying  section  16,  would  be 
unnecessary  for  the  protection  of 
investors,  and  would  be  burdensome  to 
those  who  would  be  required  to  file 
them. 


Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  17(d)  and  rule  17d-l  ("Section 
17  Transactions")  will  be  effected  only 
if  the  Managing  Members  determine 
that:  (a)  The  terms  of  Section  17 
Transaction  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable  to  the  Members  of  the 
participating  Fund  and  do  not  involve 
overreaching  of  the  Fund  or  its  Members 


on  the  part  of  any  person  concerned, 
and  (b)  the  Section  17  Transaction  is 
consistent  witii  the  interests  of  the 
members  of  the  participating  Fund,  the 
Fund's  organizational  documents,  and 
the  Fund's  reports  to  its  Members.  In 
addition,  the  Managing  Members  will 
record  and  preserve  a  description  of 
Section  17  Transactions,  their  findings, 
the  information  or  materials  upon 
which  tiieir  findings  are  based,  and  the 
basis  therefore.  All  such  records  will  be 
maintained  for  the  life  of  a  Fund  and  at 
least  two  years  tiiereafter,  and  will  be 
subject  to  examination  by  the  SEC  and 
its  staff.  All  such  records  will  be 
maintained  in  an  easily  accessible  place 
for  at  least  the  first  two  years. 

2.  In  any  case  where  purchases  or 
sales  are  made  from  or  to  an  entity 
affiUated  witii  a  Fund  by  reason  of  a  5% 
or  more  investment  in  such  entity  by  a 
Managing  Member,  such  Managing 
Member  wriU  not  participate  in  the 
Managing  Members'  determination  of 
whether  or  not  to  make  such  investinent 
available  to  the  Members  of  a  Fund. 

3.  The  Managing  Members  will  adopt, 
and  periodically  review  and  update, 
procedures  deigned  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  die 
consummation  of  any  Section  17 
Transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  die  Funds,  or 
any  affiliated  person  of  such  a  person, 
promoter,  or  principal  underwriter. 

4.  The  Managing  Members  will  not 
make  available  to  tiie  Members  of  a 
Fund  any  investinent  in  which  a  co- 
investor  ("Co- Investor")  has  or  proposes 
to  acquire  tiie  same  class  of  securities  of 
the  same  issuer,  where  the  investment 
involves  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  the  Fund  and  the  Co- 
Investor  are  participants,  unless  any 
such  Co-Investor,  prior  to  disposing  of 
all  or  part  of  its  investment:  (a)  Gives 
the  Members  of  the  participating  Fund 
holding  such  investment  sufficient,  but 
not  less  than  one  day's,  notice  of  its 
intent  to  dispose  of  its  investment,  and 
(b)  refrains  from  disposing  of  its 
investinent  unless  the  Members  of  tiie 
participating  Fund  holding  the 
investment  have  the  opportunity  to 
dispose  of  their  investment  prior  to  or 
concurrently  with,  on  tiie  same  terms  as, 
and  on  a  pro  rata  basis  with,  the  Co- 
Investor.  A  Co-Investor  is  any  person 
who  is:  (a)  An  "affifiated  person"  (as 
such  term  is  defined  in  the  Act)  of  the 
Fund;  (b)  the  Company  and  any  entities 
conti-olled  by  the  Company;  (c)  a  current 
or  former  partner  of  the  Company;  (d)  an 
investment  vehicle  offered,  sponsored, 

or  managed  by  the  Company  or  an 
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affiliated  person  of  the  Company;  or  (e) 
a  company  in  which  a  Managing 
Member  acts  as  an  officer,  director,  or 
general  partner,  or  has  a  similar  caiMCity 
to  control  the  sale  or  disposition  of  the 
company's  securities.  The  restrictions 
contained  in  this  condition,  however, 
shall  not  be  deemed  to  limit  or  prevent 
the  disposition  of  an  investment  by  a 
Co-Investor  (a)  To  its  direct  or  indirect 
n^olly-owned  subsidiary,  to  any 
company  (a  "parent")  of  which  the  Co- 
Investor  is  a  dUrect  or  indirect  wholly- 
owned  subsidiary  or  to  a  direct  or 
indirect  wholly-owned  subsidiary  of  its 
parent;  Cb)  to  immediate  bmily 
members  of  the  Co-Investor  or  a  trust 
established  for  any  such  family  member, 
(c)  when  the  investment  is  comprised  of 
securities  that  are  listed,  or 
contemplated  to  be  listed,  on  a  national 
securities  exchange  registered  under 
section  6  of  the  Exchange  Act;  or  (d) 
when  the  investment  is  comprised  of 
securities  that  are,  or  that  are 
contemplated  to  be.  national  market 
system  securities  pursuant  to  section 
llA(a}(2)  of  the  Exchange  Act  and  rule 
llAa2-l  under  the  Exchange  Act. 

5.  The  Managing  Members  of  each 
Fund  will  send  to  each  Member  who 
bad  an  interest  in  that  Fund  at  any  time 
during  the  fiscal  year  then  ended.  Fund 
financial  statements.  These  financial 
statements  may  be  unaudited.  In 
addition,  within  90  days  after  the  end  of 
each  fiscal  year  of  each  of  the  Funds,  or 
as  soon  as  practicable  thereafter,  the 
Managing  Members  will  send  a  report  to 
each  person  who  was  a  Member  at  any 
time  during  the  fiscal  year  then  ended, 
setting  forth  tax  information  as  shall  be 
necessary  for  the  preparation  by  the 
Member  of  his  federal  and  state  income 
tax  returns  and  a  report  of  the 
investment  activities  of  the  Fund  during 
such  year. 

6.  Each  Fund  and  its  Managing 
Members  will  maintain  and  preserve, 
for  the  life  of  such  Fund  and  at  least  two 
years  thereafter,  such  accounts,  books, 
and  other  documents  as  constitute  the 
record  forming  the  basis  for  the 
financial  statements  and  annual  reports 
of  such  Fund  to  be  provided  to  its 
Members,  and  agree  that  all  such 
records  will  be  subject  to  examination 
by  the  SEC  and  its  staff.  These  records 
will  be  maintained  in  an  easily 
accessible  place  for  at  least  the  first  two 
years. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFu-land, 
Deputy  Secretary. 

[FR  Doc.  98-5819  Filed  3-5-98;  8:45  am] 
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SECURITIES  AND  EXCHANQE 
COMMSSION 

[RalMeeNalC-230B01 

Notio*  of  Applications  for 
Dwvglstrallon  Undw  SMtlon  8(0  of  ttw 
Invwtnwnt  Company  Act  of  1940 

February  27, 1998. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(0  of  the  Investment  Company 
Act  of  1940  for  the  month  of  February, 
1998.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  N.W.. 
Washington,  D.C  20549  (tel.  202-942- 
8090).  An  order  granting  each 
applicatioa  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  addr^  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  request  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  24, 1998,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  tiie  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
For  Further  Information  Contact:  Diane 
L.  Titus,  at  (202)  942-0564.  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  Mail  Stop  5-6,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 

Kemper  Short-Term  Global  Income 
Fund— B  [811-6191] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering  or  engage  in  business 
of  any  kind. 

Filing  Date:  The  application  was  filed 
on  December  10. 1997,  and  amended  on 
January  27,  1998. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  XL  60606. 

Dreyfus  Michigan  Municipal  Money 
Market  Fund,  Inc.  IFUe  No.  811-6013] 

Summary:  Applicant  requests  an  , 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  August  26, 
1996,  applicant  transferred  its  assets 
and  liabilities  to  the  Dreyfus  Municipal 
Money  Market  Fund  (the  "National 
Fimd"),  a  registered  open-end 


management  investment  company, 
based  on  the  relative  net  asset  value  per 
share.  Applicant  and  the  National  Fund 
paid  a  total  of  $25,000  in  expenses 
related  to  the  transaction. 

Filing  Dates:  The  application  was 
filed  on  June  4. 1997.  and  amended  on 
September  8. 1997. 

AppUamt's  Address:  200  Paric  Ave., 
New  York,  NY  10166. 

New  Ywk  Lifii  Imaranca  and  Annuity 
Coiporation  Variable  Unirenal  Lifis 
Separate  Accannt-n  [Hie  No.  811-7800] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  nas  ceased  to  be  an 
investment  company.  Applicant,  a 
separate  account  organized  as  a  imit 
investment  trust,  was  established  to 
fund  qualified  plans.  No  initial  public 
offering  ever  commenced.  Applicant 
never  received  funds  or  issued 
securities. 

Fiiing  Date:  The  application  was  filed 
on  November  25. 1997,  and  amended 
and  restated  on  February  3, 1998. 

Applicant's  Address:  51  Madison 
Avenue.  New  York.  NY  10010. 

Fidelity  Deutsche  Mark  Peribimance 
PoitfoUo,  LJ>.  [FUe  No.  811-8111]; 
Fidelity  Sterttng  Performance  Portfolio, 
UP.  [File  No.  811-51121;  Fidelity  Yen 
Perfbnnance  Portfolio,  UP.  [File  No. 
811-5150] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  December 
15, 1997,  eadi  applicant  distributed  its 
net  assets  to  its  shareholders  at  the  net 
asset  values  per  share.  The  Adviser  will 
pay  approximately  $8,000  in  expenses 
in  connection  with  each  of  these 
liquidations. 

Fj7ing  Dates:  Each  application  was 
filed  on  January  27, 1998. 

Applicants' Address:  82  Devonshire 
Street,  Boston,  Massachusetts  02109. 

Seafirst  Retirement  Funds  [File  No. 
811-5638-01] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  23, 1997, 
applicant's  three  series — Bond  Fund, 
Blue  Chip  Fimd,  and  Asset  Allocation 
Fund — each  transferred  all  assets  and 
liabilities  to  the  Intermediate  Bond 
Fimd,  Blue  Chip  Fund,  and  Asset 
Allocation  Fimd,  respectively,  of  Pacific 
Horizon  Funds,  Inc.,  based  on  the 
relative  net  asset  values  per  share.  Bank 
of  America  National  Trust  and  Savings 
Association,  the  investment  adviser  to 
the  master  trust  in  which  the  series  of 
applicant  and  Pacific  Horizon  Funds, 
Inc.  invest,  paid  approximately 
$232,800  in  expenses  related  to  the 
reorganization. 
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FUing  Dates:  The  application  was 
filed  on  August  22,  1997,  amended  on 
January  29, 1998.  and  will  be  amended 
during  the  notice  period. 

Applicant's  Address:  701  Fifth 
Avenue.  Seattle.  WA  98104. 

The  Mackenzie  Series  Trust  (File  No. 
811^322J 

Summary:  AppHcant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  5, 
1997.  applicant's  four  series  transferred 
all  assets  and  liabilities  to  series  of 
Thomburg  Investment  Trust 
("Thomburg  Trust")  and  Thomburg 
Limited  Term  Municipal  Fund,  Inc. 
("Thomburg  Inc."),  based  on  the 
relative  net  asset  values  per  share. 
Mackenzie  national  Municipal  Fund 
and  Mackenzie  new  York  Municipal 
Fund  reorganized  respectively  into 
Thomburg  Intemiediate  Municipal 
Fund  and  Thomburg  New  York 
Intemiediate  Municipal  Fund,  both 
series  of  Thomburg  Tmst.  Mackenzie 
Limited  Terai  Municipal  Fund  and 
Mackenzie  Califomia  Municipal  Fund 
reorganized  respectively  into  Thomburg 
Limited  Temi  Municipal  Fund  National 
Portfolio  and  Thomburg  Limited  Temi 
Municipal  Fund  Califomia  Portfolio, 
both  series  of  Thomburg  Inc. 
Applicant's  investment  adviser, 
Mackenzie  Investment  Management 
Inc.,  paid  approximately  $70,000  in 
expenses  related  to  the  reorganization. 
All  other  expenses  incurred  in 
connection  with  the  reorganization  were 
paid  by  Thomburg  Management 
Company.  Inc..  investment  adviser  to 
Thomburg  Tmst  and  Thomburg  hic. 
Filing  Dates:  The  application  was 
filed  on  December  12, 1997,  and 
amended  on  January  27, 1998. 

Applicant's  Address:  Via  Mizner 
Financial  Plaza,  700  South  Federal 
Highway,  Suite  300,  Boca  Raton,  FL 
33432. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autliority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  98-5774  Filed  3-5-98;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  in  compliance  with 
Pubhc  Law  104-13  effective  October  1. 


1995.  The  Paperwork  Reduction  Act  of 
1995. 

1.  Function  Report— Adult,  SSA- 
3373-TEST;  Function  Report— Third 
Party,  SSA-3380-TEST— 0960-NEW. 
SSA  will  be  testing  new  prototype 
disabihty  forms.  The  information 
collected  on  the  forms  is  needed  for  the 
determination  of  disability.  The  forms 
record  information  about  the  disabihty 
applicant's  ilhiesses,  injuries, 
conditions,  impairment-related 
limitations  and  ability  to  function.  The 
respondents  are  Title  II  and  Title  XVI 
disabihty  apphcants  or  individuals  who 
know  about  the  applicant's  impairment, 
limitations  and  ability  to  function. 


Numt>er  of  respondents 
Frequency  of  response 
Average  burden  per  re- 
sponse   

Estimated  annual  bur- 
den   


Adult 
form 


7,000 
1 

22,333 


Third 
party 
form 


5,000 

1 

'20 
2  1,667 


'Minutes.       2  Hours. 

2.  Symptoms  Report— 0960-NEW. 
SSA  will  be  testing  new  prototype 
disability  forms,  including  the  SSA- 
3370-TEST.  The  information  collected 
on  the  form  is  needed  for  the 
determination  of  disability.  The  form 
records  information  about  the  disability 
applicant's  description  of  symptoms  of 
his  or  her  illness,  injury  or  condition. 
The  respondents  are  applicants  for  Title 
n  and  Title  XVI  disability  benefits. 

Number  of  Respondents:  7,500. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  1,875 
hours. 

3.  Nursing  Home  Reporting 
Requirements  Related  to  Supplemental 
Security  Income  (SSI)  Recipients— 
0960-NEW.  Pubhc  Law  103-387 
requires  long  term,  intermediate  care 
and  nursing  home  administrators  to 
report  SSI  recipient  admissions  to  SSA. 
SSA  uses  the  information  to  determine 
whether  SSI  benefits  should  be  reduced. 
The  respondents  are  long  term, 
intermediate  care  and  nursing  home 
administrators. 
Number  of  Respondents:  16,000. 
Frequency  of  Response:  2  per  year. 
Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  8,000 
hours. 

4.  Survey  of  Interest  in  hitemational 
Social  Security  Agreements — 0960- 
NEW.  Section  233  of  the  Social  Security 
Act  authorizes  the  U.S.  to  enter  into 
agreements  with  foreign  countries  for 


the  purpose  of  eliminating  double  social 
security  coverage  and  taxation  and 
closing  gaps  in  benefit  protection  for 
workers  who  have  divided  their  careers 
between  the  U.S.  and  another  country. 
SSA  negotiates  these  agreements  for  the 
U.S.  SSA  is  now  planning  its  agreement 
negotiating  agenda  for  the  next  several 
years.  Since  U.S.  businesses  with 
overseas  operations  are  primary  stake- 
holders in  these  agreements,  SSA  needs 
to  survey  these  companies  to  determine 
which  countries  they  believe  would  be 
good  candidates  for  new  Social  Security 
agreements.  SSA  uses  the  information 
together  with  estimates  of  potential 
foreign  tax  savings  and  benefit 
payments,  to  determine  priorities  for 
new  Totalization  agreement  negotiations 
for  fiscal  years  1999  through  2003.  The 
respondents  are  U.S.  businesses  with 
overseas  operations  who  have  requested 
certificates  of  U.S.  coverage  from  SSA. 
Number  of  Respondents:  600. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  150  hours. 
5.  Disabihty  Hearing  Officer's  Report 
of  Disability— 0960-0507.  The 
information  of  form  SSA-1204-BK  is 
used  by  the  Disability  Hearing  Officer 
(DHO)  to  conduct  an  document 
disability  hearings  and  to  provide  a 
stmctured  format  that  concerns  all 
conceivable  issues  relating  to  SSI  claims 
for  disabled  children.  The  completed 
Form  SSA-1204-BK  will  aid  the  DHO 
in  preparing  the  disability  decision  and 
will  provide  a  record  of  what  transpired 
at  the  hearing.  The  respondents  are 
DHOs  in  the  State  Disability 
Determination  Services  (DDS). 
Number  of  Respondents:  100,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  100,000 
hours. 

6.  Disability  Hearing  Officer's  Report 
of  Disability  Heaimg— 0960-0440.  The 
information  on  form  SSA-1205  is  used 
by  DHOs  to  conduct  and  record 
disability  hearings.  The  form  serves  as 
a  guide  in  conducting  the  hearings  and 
ensures  that  all  pertinent  issues  are 
considered.  The  respondents  are  DHOs 
in  the  State  DDSs. 
Number  of  Respondents:  100,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  100,000 
hours. 

7.  Disability  Hearing  Officer's 
Decision— 0960-0441.  The  DHO  uses 
the  information  on  form  SSA-1207  and 
the  supplements — which  apply  to  the 
type  of  claim  involved— in  preparing 
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the  disability  decision.  The  form  will 
aid  the  DHO  in  addressing  the  crucial 
elements  of  the  case  in  a  sequential  and 
logical  fashion.  The  respondents  are 
DHOs  in  the  State  DDSs. 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  45 
minutes. 

Estimated  Annual  Burden:  75,000 

hours. 

8.  Chinese  Custom  Marriage 
Statement  (By  One  or  Both  of  the 
Parties);  and  Statement  Regarding 
Chinese  Custom  Marriage— 0960-0086. 
The  information  on  Forms  SSA-1344 
and  1345  is  used  by  SSA  to  determine 
if  an  alleged  spouse  of  the 
numberholder  is  legally  married,  in 
order  to  be  paid  Social  Security  benefits. 
The  respondents  are  individuals 
applying  for  benefits  based  upon  a 
Chinese  custom  marriage  or  individuals 
who  attended  the  marriage  ceremony. 


Number  of  Respond- 
ents:   

Frequency  o<  Response: 

Average  Burden  Per 
Response:  

Estimated  Annual  Bur- 
den:   


SSA- 

1345 


publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E.  TagHareni. 
6401  Security  Blvd..  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  sohciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 

Dated:  February  27, 1998. 
Nicholas  E.  Tagliareni. 
Reports  Qearvnce  Officer.  Social  Security 
Administraton. 

IFR  Doc.  9a-5811  Filed  3-5-98;  8:45  am] 
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100 
1 

M4 
223 


^  Minutes. 


2  Hours. 


9.  Student's  Statement  Regarding 
School  Attendance— 0960-0105.  The 
information  on  Form  SSA-1372  is  used 
by  SSA  to  determine  if  a  claimant  is 
entitled  to  Social  Security  benefits  as  a 
student.  The  respondents  are  student 
claimants  for  Social  Security  benefits. 

Number  of  Respondents:  200,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  33.333 
hours. 

10.  Application  for  Benefits  under  the 
Italy-U.S.  International  Social  Seciuity 
Agreement— 0960-0445.  The 
information  on  form  SSA-2528  is  used 
by  SSA  to  determine  if  a  resident  of 
Italy  is  eligible  for  Social  Security 
benefits  under  the  Ualy-U.S.  Social 
Security  agreement.  The  respondents 
are  Italian  residents  who  file  for  U.S. 
benefits  with  the  Italian  Social  Security 
Agency. 

Number  of  Respondents:  200. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  67  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary.  DOT. 
action:  Notice^ 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  3501.  et  seq.)  the 
Department  of  Transportation  has 
submitted  the  following  emergency 
processing  public  Information 
CoUectioo  Requests  (ICRs)  abstracted 
below  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  clearance. 
The  ICRs  describe  the  nature  of  the 
information  collections  and  their 
expected  burden. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  A.  Leach.  Office  of  the  Secretary. 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  202/366-0770. 
SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary 

1 .  Title:  Report  of  DBF  Awards  and 
Commitments. 

0MB  Control  Number:  2105-0510. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Form(s):  DOT  F  4630. 


Affected  Public:  DOT  financially- 
assisted  state  and  local  transportation 

agencies.  

Abstmct:  49  CFR  Part  23  establishes 
requirements  for  the  Department  of 
Transportation  (DOT)  so  as  to  comply 
with  the  mandates  of  the  Intermodal 
Surface  Transportation  and  Efficiency 
Act  (ISTEA)  of  1991  (Pub.  L.  102-240. 
December  18. 1991).  49  CFR  Part 
23.49(a)  requires  that  DOT  and  its 
Operating  Administrations  develop  a 
recordkeeping  system  to  monitor,  assess 
and  identify  contract  awards  and 
progress  in  achieving  DBE  subcontract 
goals.  In  addiUon.  Pub.  L.  102-240 
section  1003(b)  requires  that  each  state 
annually  survey  and  compile  a  Ust  of 
small  business  concerns  and  the 
location  of  such  concerns,  and  notify 
the  Secretary  of  Transportation  of  the 
percentage  of  such  concerns  controlled 
by  women  and  by  socially  and 
economically  disadvantaged  individuals 
other  than  women.  If  these  reporting 
requirements  were  not  available,  firms 
controlled  by  minorities  would  not 
achieve  the  fullest  possible  participation 
in  DOT  programs,  and  the  Etepartment 
would  not  be  able  to  identify  its 
recipients  and  evaluate  the  extent  to 
which  financial  assistance  recipients 
have  been  awarded  a  reasonable 
amount. 

In  order  to  minimize  the  burden  on 
DOT  recipients  the  Department  has 
limited  its  informational  request  and 
reporting  frequency  to  that  necessary  to 
meet  its  program  and  administrative 
monitoring  requirements.  The 
informational  request  consists  of  17  data 
items  on  one  page  and  one  attachment, 
to  be  completed  on  an  annual,  semi- 
annual or  quarterly  basis.  It  is  the 
overall  long  range  objective  of  DOT  to 
permit  all  DOT  recipients  to  report  on 
a  yearly  basis  depending  upon  their  past 
experience  in  meeting  their  goals. 

Estimated  Annual  Burden  Hours: 
20.824  hours. 

2.  Title:  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 

0MB  Control  Number:  2105-0520. 
Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 

expired. 
Form(s):  SF424.  SF269.  S7270.  SF271, 

SF272. 

Affected  Public:  State  and  local 
governments  receiving  Federal  financial 
assistance  from  the  Department  of 
Transportation  (EKDT). 

Abstract:  Requirements  for  Federal 
administration  of  financial  assistance  to 
State  and  Local  governments  is 
provided  to  affected  Executive  agencies 


JMI 


Federal  Register /Vol.  63.  No.  44 /Friday.  March  6,  1998  /  Notices 


11327 


via  a  common  grant  management  rule, 
codified  by  DOT  at  49  CFR  part  18. 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  States  and  Local  governments.  The 
Office  of  Management  and  Budget 
(OMB)  provides  management  and 
oversight  of  the  common  rule.  OMB  also 
provides  for  a  standard  figure  of  seventy 
(70)  annual  burden  hours  per  grantee  for 
completion  of  required  forms. 

Estimated  Annual  Burden  Hours: 
125,650  hours. 

DOT  is  seeking  emergency  processing 
approval  for  180  days  to  resolve  internal 
discuss  on  how  best  to  reduce  the 
burden  imposed  on  the  public. 

Issued  in  Washington,  DC,  on  March  2. 
1998. 

Phillip  A.  Leach, 

aearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  98-5783  Filed  3-5-98;  8:45  am] 

BHJJNO  OOOE  4tie-«M> 


March  3. 1998  (FR  Doc.  98-5457).  make 
the  following  correction:  On  page 
10425,  in  the  second  column  in  the 
DATES  section,  the  due  date  was 
previously  listed  as  March  23,  1998. 
This  date  should  be  changed  to  March 
13,  1998. 

Issued  in  Washington.  D.C,  on  March  3 
1998. 

Joe  A.  Conte, 

Acting  Assistant  Chief  Counsel. 

(FR  Doc.  98-5921  Filed  3-4-98;  10:50  am] 

MLUNO  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notioe  Na  PE  9e-2] 

Petitions  tor  Exsmption;  Summary  of 
Petitions  Recaivad;  Dispositions  of 
Petitions  Issued;  Correction 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  disposition 
of  prior  petitions;  Correction. 


SUMMARY:  This  action  corrects  the 
comment  due  date  in  a  Notice  of 
petitions  for  exemption  received  and  of 
dispositions  of  prior  petitions;  request 
for  comments,  published  on  March  3 
1998  (63  FR  10425). 

DATES:  Comments  must  be  received  on 
or  before  March  13, 1998. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. , 

800  Independence  Avenue,  S.W., 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electi^nically  to  the  following  internet 
address:  9-NPRM-CMTS©faa.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Matthews,  (202)  267-9783.  or 
Angela  Anderson  (202)  267-9681. 

Correction  of  Publication 

In  the  Notice  of  petitions  for 
exemption  received  and  of  disposition 
of  prior  petitions;  request  for  comments, 
on  page  10425  in  the  issue  of  Tuesday. 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Infonnation: 
Depositor's  Application  for  Payment  of 
Postal  Savings  Certificatas 

AGENCY:  Financial  Management  Service, 
Fiscal  Service.  Treasury. 
action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Depositor's  Application  for 
Payment  of  Postal  Savings  Certificate." 
DATES:  Written  comments  should  be 
received  on  or  before  May  5. 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3361- 
L  75th  Avenue.  Landover,  Maryland 
20785. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Credit 
Accounting  Branch,  3700  East-West 
Highway,  Hyattsville,  Maryland  20782, 
(202)  874-8740. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Depositor's  Application  for 
Payment  of  Postal  Savings  Certificate. 
OMB  Number:  1510-0029. 
Form  Number:  FMS  5118. 
Abstract:  This  form  is  used  when  a 
depositor  has  lost,  destroyed  or 
misplaced  their  Postal  Savings 
Certificate.  This  form  replaces  the 
certificate  to  support  the  application  for 
payment. 


Current  Actions:  Extension  of 
currently  approved  collection. 

T)me  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents- 
250. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  63. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-ups 
and  costs  of  operation,  maintenance  and 
purchase  of  services  to  provide 
information. 

Dated:  February  27, 1998. 
Diane  E.  Clark. 

Assistant  Commissioner,  Management. 
(FR  Doc.  98-5871  Filed  3-5-98;  8:45  am] 
BIUINQ  OOOE  M10-W-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Change  in  State  of 
Incorporation— the  Travelera  Indemnity 
Company  of  America 

AGENCY:  Financial  Management  Service, 
Fiscal  Service.  Department  of  the 
Treasury. 
ACTION:  Notice. 


SUMMARY:  This  is  Supplement  No.  10  to 
the  Treasury  Department  Circular  570; 
1997  Revision,  published  July  1, 1997, 
at  62  FR  35548. 
FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-7102. 

SUPPLEMENTARY  INFORMATION:  The 
Travelers  Indemnity  Company  of 
America  has  redomesticated  bom  the 
state  of  Georgia  to  the  state  of 
Connecticut  effective  June  30, 1997.  The 
Company  was  last  listed  as  an 
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acceptable  siirety  on  Federal  bonds  at  62 
FR  35577.  July  1.1997. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Qreular  570. 1997 
revision,  on  page  35577  to  reflect  this 

change.  ^      .       ^      a 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http;/ 
/www.ftns.treas.gov/c570/index.htnil) 
or  through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchased  firom  the  Government 
Printing  Office  (GPO).  Subscription 
Service.  Washington.  DC,  telephone 

(202)  512-1800.  When  ordering  the 
Circular  from  GPO.  use  the  following 

stock  number:  048000-00509-8. 
Questions  concerning  this  notice  may 

be  directed  to  the  U.S.  Department  of 

the  Treasury,  Financial  Management 

Service.  Funds  Management  Division, 

Surety  Bond  Branch.  3700  East-West 

Highway.  Room  6A11,  Hyattsville.  MD 

20782. 
Dated:  February  25, 1998. 

Oarln  F.  Schwui  m, 

Director,  Funds  Management  Division, 

Financial  Management  Service. 

(FR  Doc  9»-5870  Filed  3-S-98;  8:45  ami 

MLUNQ  oooc  wia-at-M 


UTAH  RECLAMATION  MmOATION 
AND  CONSERVATION  COMMISSION 

Notice  of  Availability  of  the  Record  of 
Decision  on  the  Provo  River 
Restoration  Project 

AQB4CIE8:  The  Utah  Reclamation 
Mitigation  and  Conservation 
Commission  (Mitigation  Commission). 
action:  Notice  of  availability  of  the 
Record  of  Decision  (ROD). 


summary:  On  February  23, 1998.  Don  A. 
Christiansen.  Chairman  of  the  Utah 
Reclamation  Mitigation  and 
Conservation  Commission  signed  the 
Record  of  Decision  (ROD)  which 
documents  the  selection  of  the  Proposed 
Action  (the  Riverine  Habitat  Restoration 
Alternative)  as  presented  in  the  Provo 
River  Restoration  Project  (PRRP)  Final 
Environmental  Impact  Statement  (FEIS), 
MC  FES  97-01.  filed  December  23. 
1997.  The  Mitigation  Commission  and 
the  Department  of  the  Interior  served  as 


joint  lead  agencies  in  the  preparation  of 
the  PRRP  FEIS.  The  Proposed  Action 
and  three  alternatives  are  described  and 
evaluated  in  the  FEIS  upon  which  the 
ROD  is  based.  Implementation  of  the 
Proposed  Action  responds  to  the 
Mitigation  Commission's  and  the 
Department  of  the  Interior's  need  to 
mitigate  foi  impacts  of  the  Bonneville 
Unit  of  the  Central  Utah  Project  and 
other  federal  reclamation  projects  and  to 
restore  and  improve  fish  and  riparian 
habitats  in  the  Provo  River.  The 
Proposed  Action  will  accomplish  this 
by  making  modifications  to  the  shape, 
slope  and  alignment  of  the  Provo  River 
between  Jordanelle  Dam  and  Deer  Creek 
Reservoir  (project  Area).  The  objective 
of  the  modifications  is  to  create  a  more 
naturally  functioning  river  system,  and 
thereby  enhance  biological  productivity 
and  diversity  of  the  fish  habitat, 
riparian,  and  other  environmental 
resources  In  the  river  corridor.  Public 
access  would  be  provided  to  the 
restored  and  enhanced  fishery  and 
natural  area. 

The  Assistant  Secretary  for  Water  and 
Science.  Department  of  the  Interior,  will 
issue  a  separate  ROD  for  the  PRRP.  The 
Assistant  Secretary's  separate  decision 
is  necessitated  by  the  responsibility  and 
.    authority  of  the  Department  of  the 
Interior  to  mitigate  for  reclamation 
projects  and  because  of  the  use  of 
federal  lands  and  interests  in  lands 
administered  by  the  Bureau  of 
Reclamation  within  the  Project  Area  for 
the  PRRP. 

The  Mitigation  Commission  selected 
the  Proposed  Action  because  it  most 
thoroughly  and  effectively  meets  the 
need  to  restore  and  improve  fish  and 
riparian  habitats  in  the  Provo  River  as 
mitigation  for  the  CUP  and  the  Provo 
River  Project.  The  Proposed  Action 
meets  mitigation  requirements 
established  by  the  Bureau  of 
Reclamation's  1987  Final  Supplement  to 
the  Final  Environmental  Statement  for 
the  Mimicipal  and  Industrial  System  of 
the  Bonneville  Unit  (INT  FES  87-8);  by 
the  1988  Supplement  to  the  Definite 
Plan  Report  for  the  Bonneville  Unit;  by 
the  1988  Aquatic  Mitigation  Plan  for  the 
Strawberry  Aqueduct  and  Collection 
System  of  the  Bonneville  Unit  of  CUP; 
and  by  the  U.S.  Fish  and  Wildlife 
Service's  report  on  the  PRRP  which 


identified  mitigation  needs  for  the  Provo 
River  Project. 

The  Proposed  Action  will  accomplish 
these  measures  by  increasing  the  length 
of  the  Provo  River  by  19  percent  and 
improving  the  quality  of  the  associated 
fish,  wildlife  and  riparian  habitat  by 
restoring  a  meandering  channel  pattern 
and  flo(^plain.  Trout  biomass  is 
expected  to  increase  by  481  percent  over 
'baseline.  The  Proposed  Action  would 
restore  237  acres  of  riparian  habitats, 
thereby  meeting  the  need  for  riparian 
habitat  mitigation  for  impacts  of  the 
Jordanelle  Reservoir  component  of  the 
Miinicipd  and  Industrial  System  of  the 
Bonneville  Unit  of  CUP.  Of  principal 
significance,  tfie  Proposed  Action  not 
only  meets  the  legal  mitigation 
obligations  of  the  PRRP,  but  is  the 
alternative  that  most  thoroughly  meets 
the  Mitigation  Commission's  ecosystem 
restoration  standard  established  by  the 
Central  Utah  Project  Completion  Act 
(PubUc  Uw  102-575)  in  1992. 

During  preparation  of  the  FEIS,  the 
Mitigation  Ornmission  consulted 
formally  on  listed  species  with  the  U.S. 
Fish  and  Wildlife  Service  (FWS)  under 
§  7  of  the  Endangered  Species  Act  (16 
U.S.C.  sections  isai  to  1544,  as 
amended).  In  a  letter  dated  December 
10, 1997,  the  FWS  indicated  that  the 
Proposed  Action  Alternative  selected  by 
this  ROD  is  not  likely  to  adversely  affect 
listed  or  proposed  species  or  designated 
or  proposed  critical  habitats.  The 
Mitigation  Commission  and  the 
Department  of  the  Interior  will  continue 
to  consult  with  FWS  prior  to  and  during 
construction  to  avoid  actions  that  may 
affect  proposed  or  listed  species  or  their 
proposed  or  designated  critical  habitats. 
FOR  FURTHER  INFORMATION:  Additional 
information  on  matters  related  to  this 
Federal  Regteter  notice  can  be  obtained 
at  the  address  and  telephone  number  set 
forth  beloAv: 

Mr.  Mark  Holden,  Projects  Manager, 
Utah  Reclamation  Mitigation  and 
Conservation  Commission,  102  West 
500  South,  Suite  315,  Salt  Lake  City,  UT 
84601,  Telephone:  (801)  524-3146. 

Dated:  February  24, 1998. 
Michael  C.  Weland, 

Executive  Director,  Utah  Reclamation 
Mitigation  aitd  Conservation  Commission. 
[FR  Doc.  98-5754  Filed  3-5-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Na:  84.297A] 

Native  Havvailan  Curriculum 
Development.  Teacher  Training  and 
Recruitment  Program 

AOBCY:  Department  of  Education. 
action:  Notice  of  proposed  funding 
Priorities  for  Fiscal  Year  (FY)  1998. 


SUMMARY:  The  Secretary  of  Education 
proposes  to  estabUsh  absolute  priorities 
for  the  FY  1998  grant  competition  under 
the  Native  Hawaiian  Curriculum 
Development,  Teacher  Training  and 
Recruitment  Program.  Under  the 
priorities,  funds  would  be  reserved  to 
support  activities  in  the  following  three 
areas:  (1)  Waste  management 
innovation;  (2)  native  Hawaiian 
language  revitalization  curricula  and 
teacher  training  and  recruitment;  and  (3) 
prisoner  education. 
DATES:  Comments  must  be  received  on 
orbefore  April  6, 1998. 
AOOMSSES:  Comments  should  be 
addressed  to  Madeline  Baggett,  OfBce  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education.  600 
Independence  Avenue,  SW,  Room  4500 
Portals  Building,  Washington,  D.C. 
20202-6410,  Telephone:  (202)  260- 
2502,  FAX:  (202)  205-0302.  Comments 
may  also  be  sent  through  the  Internet:  at 
madeUne_beggettOBd.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 

MadeUne  Baggett,  U.  S.  Department  of 
Education,  Room  4500,  the  Portals 
Building,  600  Independence  Avenue. 
SW,  Washington,  DC  20202.  Telephone: 
(202)  260-2502.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  prerading  paragraph. 
SUPPLEMBCTARY  INFORMATION:  There  is 
available  for  distribution  to  eligible 
grantees  imder  the  Native  Hawaiian 
Curriculum  Development,  Teacher 
Training  and  Recruitment  Program  (20 
use  7909)  a  total  of  $4  million  of  Fiscal 
Year  (FY)  1998  funds.  Congress  has 
encouraged  the  U.S.  Department  of 
Education  to  iise  funds  appropriated  for 
this  program  for  continuation  awards 
and  to  support  activities  in  each  of  the 
following  three  areas:  (1)  Waste 


management  innovation;  (2)  Native 
Hawaiian  language  revitalization 
curricula  and  teacher  training  and 
recruitment;  and  (3)  prisoner  education. 
The  Secretary  believes  that  limiting 
newly  funded  projects  to  these  areas 
will  better  address  the  unique  needs  of 
Native  Hawaiian  students,  within  the 
context  of  Native  Hawaiian  culture, 
language,  and  traditions.  Therefore,  the 
Secretary  is  proposing  absolute  funding 
priorities  and  intends  to  use  $2  million 
of  the  FY  1998  funds  available  under 
the  program  to  fund  one  or  two  projects 
in  each  of  the  three  referenced 
categories.  In  funding  these  activities, 
the  Secretary  intends  to  allocate 
approximately  $660,000  among  each  of 
the  three  categories  and  estimates  that 
the  average  size  of  the  FY  1998  awards 
for  these  new  projects  wiU  range  from 
$330,000  to  $660,000.  The  remaining  $2 
million  of  FY  1998  funds  will  be  used 
for  continuation  awards  for  previously 
funded  prefects. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  a  particular  project  depends 
on  the  final  priority,  the  availability  of 
funds,  and  the  quality  of  the 
applications  received.  The  publication 
of  these  proposed  priorities  does  not 
preclude  the  Secretary  from  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  tnese 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Nota*.  Thb  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
will  be  piibUshed  in  tlie  Federal  Register 
concurrent  with  or  following  the  notice  of 
final  priorities. 


programs,  preservice  and  inservice 
teacher  training  programs,  and  programs 
designed  to  inoease  the  ntunber  of 
Native  Hawaiian  teachera;  and  (3) 
prisoner  education  programs  that  target 
juvenile  offenden  and/or  those  youth  at 
risk  of  becoming  juvenile  offendera. 
Comprehensive  and  culturally  sensitive 
strategies  for  reaching  the  target 
popvdation  will  include  family 
coimseling.  basic  education/job  skills 
training,  and  the  involvement  of 
community  elders  as  mentors. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Registar.  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http^^ocfo.ed.gov^\fedreg.htm 
http^\ww:edgOv^new8Jltml 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  on  an  electronic 
bulletin  board  of  the  Department. 
Telephone:  (202)219-1511  or.  toll  free 
l-«0O-222-4e22.  The  documents  are 
located  under  Option  G — ^Files/ 
Annotmcements.  Bulletins  and  Press 
Releases. 

NotK  The  official  version  of  this  document 
is  the  documeat  published  in  the  Federal 


Proposed  Absolute  Priorities 

The  Secretary  proposes  to  give  an 
absolute  preference  to  applications  that 
focus  entirely  on  activities  in  one  of  the 
following  areas: 

(1)  Waste  management  innovation  to 
study  and  document  traditional 
Hawaiian  practices  of  sustainable  waste 
management  and  to  prepare  teaching 
materials  for  educational  purposes  and 
for  demonstration  of  the  use  of  native 
Hawaiian  plants  and  animals  for  waste 
treatment  and  environmental 
remediadon; 

(2)  Native  Hawaiian  language 
revitalization  currioila  and  teacher 
training  and  recruitment  activities. 
includSia  K-12  language  immersion 
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Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities.  AU 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  during  and  after  the 
comment  period,  in  Room  4500,  Portals 
Building,  1250  Maryland  Avenue,  SW, 
Washington,  DC  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  hoUdays. 

Program  Aathority:  Section  9209  of  the 
Elementary  aad  Secondary  Education  Act  of 
1965.  as  amended  (20  USC  7909). 
Gerald  N.Tinmi. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(PR  Doc  98-S832  Filed  3-5-96;  8:45  am) 
BKJJNQ  OOOC  4000-01-^ 


Friday 
March  6,  1998 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-697MI 

40  CFR  Part  300 

National  Prtoritiaa  Llat  for  Uncontrolled 
Hazardoua  Waste  Sites 

AQBICY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Comprehensive 
Enviroimiental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Enviroimiental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
beappropriate. 

This  rule  adds  6  new  sites  to  the  NPL, 
all  to  the  General  Superfund  Section. 

EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
April  6, 1998. 

AOORESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  Section  n, 
"Availability  of  Information  to  the 
Public"  in  the  "Supplementary 
Information"  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Keidan,  phone  (703)  603-8852, 
State  and  Site  Identification  Center, 
Office  of  Emergency  and  Remedial 
Response  (mail  code  5204G),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  DC,  20460. 
or  the  Superfund  Hotline,  phone  (800) 
424-9346  or  (703)  412-9810  in  the 
Washington.  DC,  metropolitan  area. 

SUPPLBNBfTARY  INFORMATION: 
Contents 

I.  Background 
What  are  CERCLA  and  SARA? 
What  is  the  NCP? 

What  is  the  National  Priorities  List  (NPL)? 
How  are  sites  listed  on  the  NPL? 
What  happens  to  sites  on  the  NPL? 
How  are  site  boundaries  defined? 
How  are  sites  removed  from  the  NPL? 


Can  portions  of  sites  be  deleted  from  the 

NPL  as  they  are  cleaned  up? 
What  is  the  Construction  Completion  List 

(CCL)? 
H.  Availability  of  Information  to  the  Public 
Can  I  review  the  documents  relevant  to  this 

final  rule? 
W&at  documents  are  available  for  review  at 

the  Headquarters  docket? 
What  documents  are  available  for  review  at 

the  Regional  dockets? 
How  do  I  access  the  documents? 
How  can  I  obtain  a  current  list  of  NPL 

sites? 
m.  Contents  of  This  Final  Rule 
Additions  to  the  NI'L 
Status  of  NPL 
Name  Change 
What  did  EPA  do  with  the  public 

comments  it  received? 
rv.  Executive  Order  12866 
What  is  &cecutive  Order  12866? 
Is  this  final  rule  subject  to  Executive  Order 

12866  review? 

V.  Unfunded  Mandates 

What  is  the  Unfunded  Mandates  Reform 

Act  (UMRA)? 
Does  UMRA  apply  to  this  final  rule? 

VI.  Effects  on  Small  Businesses 

What  is  the  Regulatory  Flexibility  Act? 
Does  the  Regulatory  Flexibility  Act  apply 

to  this  final  rule? 
Vn.  Possible  Changes  to  the  Effective  Date  of 

the  Rule 
Has  this  nile  been  submitted  to  Congress 

and  the  General  Accounting  Office? 
Could  the  effective  date  of  tliis  final  rule 

change? 
What  could  cause  the  effiactive  date  of  this 

rule  to  change? 
VIII.  National  Technology  and  Advancement  * 

Act 
What  is  the  National  Technology  and 

Advancement  Act? 
Does  the  National  Technology  and 

Advancement  Act  apply  to  this  final 

rule? 
DC.  Executive  Order  13045 
What  is  Executive  Order  13045? 
Does  Executive  Order  13045  apply  to  this 

final  rule? 

X.  Paperwork  Reduction  Act 

What  is  the  Paperwork  Reduction  Act? 
Does  the  Paperwork  Reduction  Act  apply  to 
this  final  rule? 

XI.  Executive  Order  12875 

What  is  Executive  Order  12875  and  is  it 
applicable  to  this  final  rule? 

I.  Background 

What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehansive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Uw  99-499. 100  Stat. 
1613  etseq. 


What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  Part 
300,  on  July  16, 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237. 
August  20. 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  imder 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8. 1990  (55  FR  8666). 

As  required  under  Section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  siKh  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  t(^tudy, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 

What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  Appendix  B  of 
the  NCP  (40  CFR  Part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SAJIA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances. 
However,  the  NPL  is  only  of  limited 
significance,  as  it  does  not  assign 
liability  to  any  party  or  to  the  owner  of 
any  specific  property.  Neither  does 
placing  a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken. 

The  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  being 
addressed  generally  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  Under  Executive  Order  12580 
(52  FR  2923.  January  29, 1987)  and 
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CERCLA  section  120,  each  Federal 
agency  is  responsible  for  carrying  out 
most  response  actions  at  facilities  under 
its  own  jurisdicticQ,  custody,  or  control, 
although  EPA  is  responsible  for 
preparing  an  HRS  score  and 
determining  whether  the  facility  is 
placed  on  &  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

How  Are  Sites  Usted  on  the  NPL? 

Hiere  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP): 

(1)  A  site  may  be  included  m  the  NPL 
if  it  scores  sufficiently  hig^  on  the 
Hazard  Ranking  System  ("HRS").  vtbich 
EPA  promulgated  as  ^pendix  A  of  tfa« 
NCP  (40  CFR  Part  300).  The  HRS  serves 
as  a  screening  device  to  evaluate  the 
relative  potential  of  uncontrolled 
hazardous  substances  to  pose  a  threat  to 
hiunan  health  or  the  environment  On 
DecMDber  14, 1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 
in  renxmse  to  CERCLA  section  105(c), 
added  by  SARA.  The  revised  HRS 
evaluates  four  pathways:  ground  water, 
surface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  elMble  for  the  NPL 

(2)  Each  State  may  designate  a  single 
site  as  its  top  priority  to  be  listed  on  the 
NPL,  regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
wnthin  the  100  highest  priorities,  one 
fadUty  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C  g605(a)(8)(B)). 

(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  fc^owing  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  firom  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promul^ted  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 


since  then,  most  recently  on  September 
25, 1997  (62  FR  50442). 

What  Happens  to  Sites  on  the  NPL? 

A  site  may  imdergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistsnt  vdth  permanent  remedy, 
taken  instead  of  or  in  addition  to 
ranoval  actions  *  *  *."  42  U.S.C 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  respond  to  the 
releases,  including  enforcement  acticm 
under  CERCLA  and  other  laws. 

How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  termr.  it  would  be 
neither  reasiUe  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  far  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
M^re  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upcm  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  relea8e(s)  at  issue. 
That  is,  the  Nn<  site  would  include  all 
releases  evaluMed  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
releese(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  referoice  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 
has  come  to  be  located,  or  from  which 
that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "JcHies  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 


unomtaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  i»operty 
that  may  sive  the  site  its  name,  and  the 
name  itseu  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installatian  or  plant. 
The  predse  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merriy 
used  to  hrip  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site." 
does  not  impfy  that  the  )dnes  company 
is  responsible  for  the  cootaminatiao 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  vdll  be 
determined  by  a  remedial  investigation/ 
feasibiUty  study  (RI/FS)  as  more 
infonnation  is  developed  on  site 
contamination  (40  CFR  300.430(d)). 
During  the  RI/FS  process,  the  relsMe 
may  be  found  to  be  larger  or  smaller 
than  was  originally  thou^t.  as  more  is 
learned  about  the  souroei(s)  and  the 
migratian  of  the  contamination. 
However,  this  inquiry  focuses  on  an 
evaluation  of  the  threat  poaed;  the 
boundaries  of  the  release  need  not  be 
exactly  defined.  Moreover,  it  generally 
is  impossible  to  discover  the  mil  extent 
of  where  the  contamination  "has  aane 
to  be  located"  before  all  necessary 
studies  and  remedial  work  are 
completed  at  a  site.  Indeed,  the  known 
boundaries  of  the  contamination  can  be 
expected  to  change  over  time.  Thus,  in 
most  cases,  it  may  be  impossible  to 
describe  the  boundaries  of  a  release 
with  absolute  certainty. 

Furth»,  as  noted  al>ove,  NPL  listing 
does  not  assign  Utility  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  beUeve  it  is 
liable  fw  releases  on  discrete  parcels  of 
property,  supporting  infcKmation  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  respcmsible  ptu^- 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

How  Are  Sites  Removed  From  the  NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  imder  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 


UMI 


11334 


Federal  Register /Vol.  63,  No.  44 /Friday,  March  6,  1998 /Rules  and  Regulations 


(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Superfund- 
flnanced  response  has  been 
•  implemented  and  no  further  response 
%ction  is  required;  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate. 

To  date,  the  Agency  has  deleted  162 
sites  from  the  NPL. 

Can  Portions  of  Sites  be  Deleted  From 
the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  March  1998,  EPA  has  deleted 
portions  of  9  sites. 

What  Is  the  Construction  Completion 
Ust(CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  Ust  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  quaUfy  for  the  CCL  when: 

(1)  any  necessary  physical 
construction  is  complete,  whether  or  not 
final  cleanup  levels  or  other 
requirements  have  been  achieved: 

(2)  EPA  has  determined  that  the 
response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or 

(3)  the  site  qualifies  for  deletion  from 
the  NPL. 

In  addition  to  the  155  sites  that  have 
been  deleted  frt>m  the  NPL  because  they 
have  been  cleaned  up  (7  sites  have  been 
deleted  based  on  deferral  to  other 
authorities  and  are  not  considered 
cleaned  up),  an  additional  353  sites  are 
also  on  the  NPL  CCL.  Thus,  as  of  March 
1998,  the  CCL  consists  of  508  sites. 

n.  Availability  of  Information  to  the 
Public 

Can  I  Review  the  Documents  Relevant  to 
This  Final  Rule? 

Yes,  the  documents  relating  to  the 
evaluation  and  scoring  of  the  sites  in 
this  final  rule  are  contained  in  dockets 


located  both  at  EPA  Headquarters  and  in 
the  appropriate  Regional  offices. 

What  Documents  Are  Available  for 
Review  at  the  Headquarters  Docket? 

The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets  for  all  of  the 
sites  that  were  added  to  the  NPL  based 
on  HRS  scores,  Documentation  Records 
for  those  sites  describing  the 
information  used  to  compute  the  scores, 
pertinent  information  regarding 
statutory  requirements  or  EPA  listing 
poUcies  that  affect  those  sites,  and  a  Ust 
of  dociuneots  referenced  in  each  of  the 
Documentation  Records.  The 
Headquarters  docket  also  contains 
comments  leceived,  and  the  Agency's 
responses  to  those  comments.  The 
Agency's  responses  are  contained  in  the 
"Support  Dociunent  for  the  Revised 
National  Priorities  List  Final  Rule — 
March  199a" 

A  general  discussion  of  the  statutory 
requirements  affecting  NPL  listing,  the 
purpose  and  implementation  of  the 
NPL,  the  economic  impacts  of  NPL 
listing,  and  the  analysis  required  imder 
the  Regulatory  FlexibiUty  Act  is 
included  as  part  of  the  Headquarters 
rulemaking  docket  in  the  "Additional 
Information"  document. 

What  Documents  Are  Available  for 
Review  at  the  Regional  Dockets? 

The  Regional  dockets  contain  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  documents 
containing  the  data  principally  relied 
upon  by  EPA  in  calculating  or 
evaluating  the  HRS  scores  for  the  sites. 
These  reference  documents  are  available 
only  in  the  Regional  dockets. 

How  Do  I  Access  the  Documents? 

You  may  view  the  dociunents,  by 
appointment  only,  after  the  publication 
of  this  notice.  The  hours  of  operation  for 
the  Headquarters  docket  are  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Please  contact  the  Regional  Docket  for 
hours. 

You  may  also  request  copies  from  the 
Headquarters  or  appropriate  Regional 
docket.  An  informal  request,  rather  than 
a  formal  written  request  under  the 
Freedom  of  Information  Act,  should  be- 
the  ordinary  procedure  for  obtaining 
copies  of  any  of  these  documents. 

Following  is  the  contact  information 
for  the  EPA  Headquarters  and  Regional 
dockets: 

Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office.  Crystal 
Gateway  #1, 1st  Floor,  1235  Jefferson 


Davis  Highway,  Arlington,  VA,  703/ 

603-8917 
Jim  Kyed,  Region  1,  U.S.  EPA  Waste 

Management  Records  Center,  HRC- 

CAN-7,  J.F.  Kennedy  Federal 

Building,  Boston,  MA  02203-2211, 

617/573-9636 
Ben  Conetta,  Region  2.  U.S.  EPA,  290 

Broadway,  New  York,  NY  10007- 

1866,  212/637-4435 
Diane  McCreaiy,  Region  3,  U.S.  EPA 

Library,  3rd  Floor,  841  Chestnut 

Building,  9th  k  Chestnut  Streets, 

Philadelphia.  PA  19107,  215/566- 

5250 
Kathy  PiselU,  Region  4,  U.S.  EPA.  100 

Alabama  Street.  SW.  Atlanta,  GA 

30303,  404/S62-8190 

Regions  | 

U.S.  EPA,  Records  Center,  Waste 
Management  Division  7-J,  Metcalfie 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604,  (312) 
886-7570 

Brenda  Cook,  Region  6,  U.S.  EPA,  1445 
Ross  Avenue,  Mail  Code  6SF-RA, 
Dallas,  TX  75202-2733,  214/655-7436 

Carole  Long,  Region  7.  U.S.  EPA.  726 
Minnesota  Avenue.  Kansas  City,  KS 
66101, 913/551-7224 

Pat  Smith,  Region  8,  U.S.  EPA,  999  18th 
Street,  Suite  500,  Denver,  CO  80202- 
2466, 303/312-6082 

Carolyn  Douglas,  Region  9.  U.S.  EPA,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 415/744-2343 

David  Bennett,  Region  10.  U.S.  EPA, 
11th  Floor,  1200  6th  Avenue,  Mail 
Stop  ECL-115,  Seattle,  WA  98101. 
206/553-2103 

How  Can  I  Obtain  a  Current  Ust  of  NPL 
Sites? 

You  may  obtain  a  current  Ust  of  NPL 
sites  via  the  internet  at 
WWW.EPA.GOV/SUPERFUND  (look 
under  site  information  category)  or  by 
contacting  the  Superfund  E)ocket  (see 
contact  information  above). 

m.  Contents  of  This  Final  Rule 

Additions  to  the  NPL 

This  final  rule  adds  6  sites  to  the  NPL, 
all  to  the  General  Superfund  Section. 
The  following  table  presents  the  sites  in 
this  rule  arranged  alphabetically  by 
State  and  identifies  their  rank  by  group 
number.  Group  numbers  are  determined 
by  arranging  the  NPL  by  rank  and 
dividing  it  into  groups  of  50  sites.  For 
example,  a  site  in  Group  4  has  an  HRS 
score  that  falls  within  the  range  of 
scores  covered  by  the  fourth  group  of  50 
sites  on  the  NPL. 
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Table  1  .—National  PRiORmES  Ust  Final  Rule,  General  Superfund  Section 

State 

Site  name 

CKy/oounty 

Group 

FL 

IN 

Fort  Lauderdale „. 

WestvWe _... 

Pennsaukan  Town- 
ship- 

Howei  ToMffwup 

Nonn  nempweao  .._.. 
Qowanda 

rnnoa  peuoieum  neprocessors „...„..„„.._...„„„ 

Cam-Orinc „ „ 

2 

I^Kf    •■•■•■•••■••■ 

NJ 

NY 

Puchack  Wei  Field _ _ „ ^ „ _ „ 

Zschiegner  Reflnino „ „ 

Fufton  Avenue „ 

21 

NY  

Peter  Cooper „ _......._......„„„ 

% 

Numbar  of  Sites  Added  to  the  General 
Superfund  Section:  6. 

Status  ofNPL 

With  the  new  sites  added  in  today's 
rule,  the  NPL  now  contains  1,197  sites, 
1,046  in  the  General  Superfund  Section 
and  151  in  the  Federal  Facilities 
Section.  With  a  proposed  NPL  rule 
published  elsewhere  in  today's  Federal 
Register,  there  are  now  54  sites 
proposed  and  awaiting  final  agency 
action.  46  in  the  General  Superfund 
Section  and  8  in  the  Federal  FadHities 
Section.  Final  and  proposed  sites  now 
total  1,251. 

Name  Change 

EPA  is  changing  the  name  of  the 
Northwest  Pipe  k  Casing  Co.  site  in 
Clackamas,  Oregon,  to  Northwest  Pipe  & 
Casing/Hall  Process  Company.  EPA 
believes  this  new  name  more  accurately 
reflects  the  site. 

What  Did  EPA  Do  With  the  PubUc 
Qmunents  It  Received? 

EPA  reviewed  all  comments  received 
on  sites  included  in  this  rule.  Based  on 
comments  received  on  die  proposed 
sites  (published  at  62  FR 15594,  April 
1, 1997  and  62  FR  50450,  September  25, 
1997),  as  well  as  investigation  by  EPA 
and  the  States  (generally  in  response  to 
comment),  EPA  recalculated  the  HRS 
scares  for  individual  sites  vrhere 
appropriate.  EPA'b  response  to  site- 
specific  pubUc  comments  and 
explanadcms  of  any  scene  changes  made 
as  a  result  of  such  comments  are 
addressed  in  the  "Support  Document  for 
the  Revised  National  Priorities  List 
Final  Rule—  March  1998." 

IV.  Execative  Order  12866 

What  Is  Executive  Order  12866? 

Executive  Order  12866  requires 
certain  regulatory  assessments  tor  any 
"econamically  significant  regulatory 
action,"  defined  as  one  whidi  would 
result  in  an  annual  efiect  on  the 
economy  of  $100  million  or  more,  or 
have  other  sidistantial  impacts. 


Is  This  Final  Rule  Subject  to  Executive 
Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (0MB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

What  Is  the  Unfunded  Mmdates  Reform 
Act  (UMRA)?     ■ 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  esti^lishes  requirements  for 
Federal  Agmdes  to  assess  the  ^bcts  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Secticm  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analjrsis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  B^bre  EPA 
promulgates  a  rule  tor  which  a  writtm 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  ahematives  and 
adopt  the  least  costly,  most  cost- 
effective,  (H*  least  burdensome 
alternative  that  achieves  the  objecdves 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  M^ien  they  are 
inconsistrat  widi  applicable  law. 
Mneover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
oosUy,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
vns  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  smaU 
govnnment  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  afEscted  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 


intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  cm  compliuice  with 
the  regulatory  requiremants. 

Does  UMRA  Appfy  to  This  Final  Rale? 

No,  EPA  has  detennined  that  this  rule 
does  not  include  a  Federal  mandata  that 
may  result  in  estimated  costs  of  $100 
miUion  or  more  to  either  State,  local,  or 
tribal  govemmenEts  in  the  aggregate.  This 
rule  will  not  impose  any  federal 
intergovernmental  mandate  beonise  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Lining  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  imdertake 
remedial  action.  Nor  doea  listing  require 
any  action  by  a  private  perty  or 
determine  liability  tat  respcnse  costs. 
Costs  that  arise  out  of  site  responses 
resuh  from  site-specific  dedsioos 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reesoos,  EPA  also  has 
determined  that  this  rnle  contains  no 
regiilatory  requirements  that  mi^t 
sipiificantly  or  uniouely  affect  small 
governments,  fai  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  milliaa. 
EPA  has  fulfilled  the  requirement  for 
analysis  imder  the  Unfunded  Mandates 
Refinm  Act. 

VL  Effact  OB  SmaU  Bnrinassas 

What  Is  the  Regulattuy  Flexibility  Act? 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  an  small  entities,  or  cert^ 
that  the  action  %vill  not  have  a 
significant  impact  cm  a  substantial 
niunber  of  small  entities.  By  small 
entities,  the  Act  refsn  to  small 
businesses,  small  government 
jurisdictions,  snd  nonprofit 
organizations. 

Does  the  Regulatory  Flexilality  Act 
Apply  to  This  Final  Rule? 

While  this  rule  revises  the  NPL,  sn 
NPL  revision  is  not  a  typical  regulatory 
change  since  it  does  not  automatically 
impose  costs.  As  stated  above,  adding  a 
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site  to  the  NPL  does  not  in  itself  require 
any  action  by  any  party,  nor  does  it 
determine  the  liability  of  any  party  for 
the  cost  of  any  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected.  As  a  consequence,  impacts  on 
any  group  are  hard  to  predict.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  of  adverse  impacts  on 
responsible  parties  (in  the  fonn  of 
cleanup  costs),  but  at  this  time  EPA 
cannot  identify  the  potentially  affected 
businesses  or  estimate  the  number  of 
small  businesses  that  might  also  be 
affacted. 

The  Agency  does  expect  that  placing 
the  sites  in  tUs  rule  on  the  NPL  could 
significantly  aBxt  certain  industries,  or 
finns  within  industries,  that  have 
caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
deciding  on  enforcement  actions, 
includii^  not  only  a  firm's  contribution 
to  theproblem, but  also  its  abiUty  to 
pay.  llie  impacts  (bom  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  this  regulation  does  not 
require  a  regulatory  flexibility  analysis. 

Vn.  Ponible  Oianges  to  the  Effsctive 
Data  of  the  Rule 

Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  enacted  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  S  U.S.C. 
804(2). 


Cou7d  the  Effective  Date  of  This  Final 
Rule  Change? 

Provisions  of  the  Congressional 
Review  Act  (CRA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  CRA,  5  U-SC.  801(a), 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (afiiacting  small  businesses]  and  the 
Unhmded  Mandates  Reform  Act  of  1995 
(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  imder  the 
CRA  for  this  rule.  The  rule  will  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  notice,  since 
it  is  not  a  major  rule.  Section  804(2) 
defines  a  major  rule  as  any  rule  that  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (0MB)  finds  has  resulted  in  or 
is  likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  from  the  act 
of  listing  itself.  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rules  after  this  report  is 
submitted. 


What  Could  Cause  the  Effective  Date  of 
This  Rule  to  Change? 

Undo-  5  U.S.C.  801(b)(1)  a  rule  shall 
not  take  effect,  or  continue  in  effect,  if 
Congress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  imder  section  802. 

Another  statutory  provision  that  may 
affect  this  rule  is  CERCLA  section  305, 
which  provides  for  a  le^slative  veto  of 
regulations  promulgated  tmder 
CERCLA.  Although  INS  v.  Chadha.  462 
U.S.  919,103  S.  Ct  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  r.  EPA.  86  F.3d  1214.1222 
(D.C.  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  by  Congress  imder  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  data  of  this  regulation  into 
question,  EPA  will  publish  a  document 
of  clarification  in  the  Federal  Roister. 

Vm.  National  Technology  and 
Advancement  Act 

What  Is  the  National  Technology  and 
Advancement  Act? 

Section  12(d)  of  the  National 
Technology  and  Advancement  Act  of 
1995  (NTTAA).  Public  Law  104-113. 
section  12(d)  (15  U.S.C  272  note), 
directs  EPA  to  use  voluntary  consensiis 
standards  in  hs  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  appUcable  law  or  otherwise 
impractical.  Voluntary  consensiis 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  eta)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Does  the  National  Technology  and 
Advancement  Act  Apply  to  This  Final 
Rule? 

EPA  is  not  using  any  new  test 
methods  or  other  technical  standards  as 
part  of  today's  rule,  which  adds  sites  to 
the  NPL.  Thus,  the  Agency  does  not 
need  to  consider  the  use  of  volimtary 
consensus  standards  in  developing  diis 
final  rule.  EPA  invites  public  comment 
on  this  anal)^is. 

IX.  Executive  Order  13045 

What  Is  Executive  Order  13045? 

On  April  21. 1997.  the  President 
issued  Executive  Order  13045  entitled 
Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
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Risks  (62  PR  19883).  Under  section  5  of 
the  Order;  a  federal  agency  submitting  a 
"covered  regulatory  action  "to  0MB  for 
review  imder  Executive  Order  12866 
must  provide  information  regarding  the 
environmental  health  or  safety  afEscts  of 
the  planned  regulation  on  children.  A 
"covered  regulatory  action"  is  defined 
in  section  2-202  as  a  substantive  action 
in  a  rulemaking,  initiated  after  the  date 
of  this  order  m  for  which  a  Notice  of 
Proposed  Rulemaking  is  published  1 
year  after  the  date  of  this  order,  that  is 
likely  to  result  in  a  rule  that  may  be 
"economically  significant"  under 
Executive  Order  12866  and  concern  an 
environmental  health  risk  or  safety  risk 
that  an  agency  has  reason  to  beUeve  may 
disproportionately  afiect  children. 

Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

This  final  rule  is  not  a  "covered 
regulatory  action"  as  defined  in  the 
Order  and  accordingly  is  not  subject  to 
section  5  of  the  Order.  As  discussed 
above  this  final  rule  does  not  constitute 
economically  significant  action  (i.e.,  it  is 
not  expected  to  have  an  annual  adverse 
impact  of  $100  million  or  more)  imder 
Executive  Order  12866.  Further,  this 
rule  does  not  concern  an  environmental 
health  risk  or  safety  risk  that 
disproportionately  afiiscts  children. 


X.  Paperwmk  RednctJon  Act 

What  Is  the  Paperwork  Reduction  Act? 

According  to  the  Paperworic 
Reduction  Act  (PRA),  44  U.S.C  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
niunbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pvirsuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

This  acti(m  does  not  impose  any 
burden  requiring  OMB  approval  under 
the  Paperwoik  Reduction  Act. 

XL  Executive  Order  12875 

What  Is  Executive  Order  12875  and  Is  It 
Applicable  to  This  Final  Rule? 

Enhancing  the  Intergovernmental 
Partnership.— This  fiiLal  rule  does  not 
impose  any  enforceable  duty  or  ctmtain 
any  unfunded  mandate  that  would 
require  any  prior  consultation  with 
State,  local  or  tribal  officials  imder    ~ 
Executive  Order  12875. 

Table  1.— General  Superfund  Section 


List  of  Subjects  in  40  CFR  Part  300 

Environmental  protecticm.  Air 
pollution  control.  Chemicals,  Hazardous 
materials,  Inteigovenunental  relations. 
Natural  resources.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated:  February  26, 1998. 

TiiiiBliijFMUs.Jr.. 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Responee. 

40  CFR  part  300  is  amended  as 
follows: 

PART  30(MAMENDEO] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Aniharitj:  33  U.S.C  1321(cX2):  42  U.S.C 
9601-9657;  E.0. 12777,  56  FR  54757,  3  CPR. 
1991  Oxap.,  p.  351;  B.0. 12580,  52  FR  2923, 
3  CFR.  1987  Comp.,  p.  193. 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  revising  the  site  name 
"Northwest  Pipe  k  Casing  Co"  under 
Clackamas,  Oregon  to  read  "Northwest 
Pipe  h  Casing/Hall  Process  Company" 
and  by  adding  sites  in  alphabetical 
order  to  read  as  follows: 

^ipoidix  B  to  Part  300— National 
Prioritiet  List 


State 


Site  name 


City/County 


Nates(a) 


FL Florida  Petroleum  Reprocessors  .._ Fort  Lauderdale. 


IN 


NY 


NY 


Cam^lnc Westvile. 


NJ Puchack  Well  Field  . 

NJ Zschiegner  Refining 


Penrwatiten  Township. 


Fulton  Avenue 


Peter  Cooper 


North  Hempstead. 
Goiwaixla. 


(a)  AsBased  on  issuance  of  health 
advisory  by  Agency  for  Toxic 


Substances  and  Disease  Registry  (if 
scored,  HRS  score  need  not  be  £  28.50). 


(FR  Doc  98-5725  Filed  3-5-«8;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6974-6] 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites,  Proposed  Rule 
No.  24 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"  or  "the  Act"),  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP")  include  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  The 
National  Priorities  List  ("NPL") 
constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
beappropriate. 

This  rule  proposes  to  add  8  new  sites 
to  the  NPL,  6  to  the  General  Superfund 
section  and  2  to  the  Federal  facilities 
section. 

DATES:  Comments  regarding  any  of  these 
proposed  listings  must  be  submitted 
(postmarked)  on  or  before  May  5, 1998. 
EPA  has  changed  its  policy  and  will 
normally  no  longer  respond  to  late 
comments. 
ADDRESSES: 

By  Postal  Mail:  Mail  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters;  U.S.  EPA;  CERCLA 
Docket  Office;  (Mail  Code  5201G);  401 
M  Street,  SW;  Washington,  DC  20460; 
703/603-9232. 

By  Express  Mail:  Send  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters;  U.S.  EPA;  CERCLA 
Docket  Office;  1235  Jefferson  Davis 
Highway;  Crystal  Gateway  #1.  First 
Floor;  ArUngton,  VA  22202. 

By  E-Mail:  Comments  in  ASCII  format 
only  may  be  mailed  directly  to 
SUPERFUND. 

D0CKET@EPAMAIL.EPA.GOV.  E- 
mailed  comments  must  be  followed  up 
by  an  original  and  three  copies  sent  by 
mail  or  Federal  Express. 


For  additional  Docket  addresses  and 
further  details  on  their  contents,  see 
Section  11,  "Public  Review/Public 
Comment."  of  the  SUPPLEMENTARY 
INFORMATION  portion  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Keidan,  phone  (703)  603-8852, 
State,  Tribal  and  Site  Identification 
Center,  Office  of  Emergency  and 
Remedial  Response  (Mail  Code  5204G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC, 
20460,  or  the  Superfund  Hotline,  Phone 
(800)  424-9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 

SUPPLEMENTARY  INFORMATION: 

Contents 

I.  Background 
What  are  CERCLA  and  SARA? 
What  is  the  NCP? 

What  is  the  National  Priorities  List  (NPL)? 
How  are  lites  listed  on  the  NPL? 
What  happens  to  sites  on  the  NPL? 
How  are  lite  boundaries  defined? 
How  are  lites  removed  from  the  NPL? 
Can  portions  of  sites  be  deleted  from  the 

NPL  as  they  are  cleaned  up? 
What  is  the  Construction  Completion  List 

(CCD? 
n.  Public  Review/Public  Comment 
Can  I  review  the  documents  relevant  to  this 

proposed  rule? 
How  do  I  access  the  documents? 
What  documents  are  available  for  public 

review  at  the  Headquarters  docket? 
What  documents  are  available  for  public 

review  at  the  Regional  dockets? 
How  do  I  submit  my  comments? 
What  happens  to  my  comments? 
What  should  I  consider  when  preparing  my 

comments? 
Can  I  submit  comments  after  the  public 

comment  period  is  over? 
Can  I  view  public  comments  submitted  by 

others? 
Can  I  submit  comments  regarding  sites  not 

currently  proposed  to  the  NPL? 
IlL  Contenti  of  This  Proposed  Rule 
Proposed  Additions  to  the  NPL 
Status  of  NPL 
Name  Change 

IV.  Executire  Order  12866 

What  is  Executive  Order  12866? 
Is  this  proposed  rule  subject  to  Executive 
Order  12866  review? 

V.  Unfunded  Mandates 

What  is  the  Unfunded  Mandates  Reform 

Act  (UMRA)? 
Does  UMRA  apply  to  this  proposed  rule? 

VI.  Effect  on  Small  Businesses 

What  is  the  Regulatory  Flexibility  Act? 
Does  the  Regulatory  Flexibility  Act  apply 
to  this  proposed  rule? 

VII.  Nationtl  Technology  and  Advancement 
Act 

What  is  the  National  Technology  and 

Advancement  Act? 
Does  the  National  Technology  and 

Advancement  Act  apply  to  this  proposed 

rule? 

VIII.  Executive  Order  13045 
What  is  Executive  Order  13045? 


Does  Executive  Order  13045  apply  to  this 
proposed  rule? 

IX.  Paperwork  Reduction  Act 

What  is  the  Paperwork  Reduction  Act? 
Does  the  Paperwork  Reduction  Act  apply 
to  this  proposed  rule? 

X.  Executive  Order  12875 

What  is  Executive  Order  12875  and  is  it 
,  ■     applicable  to  this  proposed  rule? 

I.  Background 

What  Are  CERCLA  and  SARA  ? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
vmcontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Pubhc  Law  99-499, 100  Stat. 
1613  etseq. 

What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP").  40  CFR  Part 
300.  on  July  16, 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20, 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8.  1990  (55  FR  8666). 

As  required  under  Section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  accotmt  the  potentiaT^ 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42  USC 
9601(23).) 

What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  has^ardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  Appendix  B  of 
the  NCP  (40  CFR  Part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
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"iacilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances. 
However,  the  NPL  is  only  of  limited 
significancS,  as  it  does  not  assign 
Uability  to  any  party' or  to  the  owner  of 
any  specific  property.  Neither  does 
placing  a  site  on  the  NPL  mean  that  any 
remedial  at  removal  acticm  necessarily 
need  be  taken.  See  Report  of  die  Senate 
Committee  on  Environment  and  Public 
Works,  Senate  Rep.  No.  96-848,  96th 
Cong.,  2d  Sess.  60  (1980),  48  PR  40659 
(September  8. 1983). 

llie  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  being 
addressed  generally  by  other  Fmieral 
agraicies  (the  "Federal  Facilities 
Section").  Under  Executive  Gtarder  12580 
(52  FR  2923,  January  29, 1987)  and 
CERCLA  section  120,  each  Federal 
agency  is  responsible  for  carrying  out 
most  response  actions  at  facilities  imder 
its  own  jiuisdiction,  custody,  or  control, 
although  EPA  is  responsible  for 
preparing  an  HRS  score  and 
determining  whether  the  fedhty  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
ofdieNCP): 

(1)  A  site  may  be  included  on  the  NPL 
if  it  scores  sufficiently  high  on  the 
Hazard  Ranking  System  ("HRS"),  which 
EPA  promulgated  as  Appendix  A  of  the 
NCP  (40  CFR  Part  300).  The  HRS  serves 
as  a  screening  device  to  evaluate  the 
relative  potential  of  imcontroUed 
hazardous  substances  to  pose  a  threat  to 
human  health  or  the  environment.  On 
December  14, 1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 
in  response  to  CERCLA  section  105(c), 
added  by  SARA.  The  revised  HRS 
evaluates  foiu-  pathways:  Ground  water, 
siuface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL. 

(2)  Each  State  may  designate  a  single 
site  as  its  top  priority  to  be  listed  on  the 
NPL,  regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 


within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(aK8)(B)). 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3).  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
healdi. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  September 
25, 1997  (62  FR  50442). 

What  Happens  to  Sites  on  the  NPL? 

A  site  may  imdergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions.  *  *  '"42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boimdaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 


releases  evaluated  as  part  of  that  HRS 
analysis. 

Wbm  a  site  is  Usted,  to  describe  the 
relevant  release(s)  the  approach 
generally  used  is  to  delineate  a 
geographical  area  (usually  the  area 
within  an  installation  or  plant 
boimdaries)  and  identify  the  site  by 
reference  to  that  area.  As  a  legal  matter, 
the  site  is  not  coextensive  wiUi  that 
area,  and  the  boundaries  of  the 
installation  or  plant  are  not  the 
"boimdaries"  of  the  site.  Rather,  the  site 
consists  of  all  contaminated  areas 
within  the  area  used  to  identify  the  site, 
as  weU  as  any  other  location  to  which 
contamination  from  that  area  has  come 
to  be  located,  or  from  which  that 
contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  {>articular 
party,  the  site  properly  imderstood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
imcontaminated  parts  of  die  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site"),  the  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boimdaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  a  Remedial  Investigation/ 
Feasibility  Study  ("RI/FS")  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.430(d)). 
During  the  RI/FS  process,  the  release 
may  be  foimd  to  be  larger  or  smaller 
than  was  originally  thought,  as  more  is 
learned  about  the  source(s)  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an         , 
evaluation  of  the  threat  posed;  the 
boundaries  of  the  release  need  not  be 
exactly  defined.  Moreover,  it  generally 
is  impossible  to  discover  the  hill  extent 
of  where  the  contamination  "has  come 
to  be  located"  before  all  necessary 
studies  and  remedial  work  are 
completed  at  a  site.  Indeed,  the 
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boundaries  of  the  contamination  can  be 
expected  to  change  over  time.  Thus,  in 
most  cases,  it  may  be  impossible  to 
describe  the  boundaries  of  a  release 
with  absolute  certainty. 

Further,  as  noted  above,.  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  beUeve  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

How  An  Sites  Removed  From  the  NPL? 

EPA  may  delete  sites  bom  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  haxe  implemented  all 
appropriate  response  actions  required; 

(ii)  AH  appropriate  Superfund- 
financed  response  has  been 
implemented  and  no  further  response 
action  is  required;  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate. 

To  date,  the  Agency  has  deleted  162 
sites  from  the  NPL 

Can  Portions  of  Sites  be  Deleted  From 
the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  March  1998,  EPA  has  deleted 
portions  of  9  sites. 

What  Is  the  Construction  Completion 
Ust(CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when: 

(1)  any  necessary  physical 
construction  is  complete,  whether  or  not 


final  cleanup  levels  or  other 
requirements  have  been  achieved; 

(2)  EPA  has  determined  that  the 
response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or 

(3)  the  site  qualifies  for  deletion  from 
the  NPL. 

In  addition  to  the  155  sites  that  have 
been  deleted  from  the  NPL  because  they 
have  been  cleaned  up  (7  sites  have  been 
deleted  based  on  deferral  to  other 
authorities  and  are  not  considered 
cleaned  up),  an  additional  353  sites  are 
also  on  the  NPL  CCL.  Thus,  as  of  March 
1998,  the  QCL  consists  of  508  sites. 

n.  Public  Review/Public  Comment 

Can  I  Review  the  Documents  Relevant  to 
This  Proposed  Rule? 

Yes,  the  documents  that  form  the 
basis  for  EPA's  evaluation  and  scoring 
of  sites  in  this  rule  are  contained  in 
dockets  located  both  at  EPA 
Headquarters  in  Washington,  D.C.  and 
in  the  appropriate  Regional  offices. 

How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  in  the  Headquarters 
or  the  appropriate  Regional  docket  after 
the  appearance  of  this  proposed  rule. 
The  hours  of  operation  for  the 
Headquarters  docket  are  from  9:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday 
excluding  Federal  holidays.  Please 
contact  individual  Regional  dockets  for 
houirs. 

You  may  also  request  copies  from 
EPA  Headquarters  or  the  appropriate 
Regional  docket.  An  informal  request, 
rather  than  a  formal  written  request 
under  the  Freedom  of  Information  Act, 
should  be  the  ordinary  procedure  for 
obtaining  copies  of  any  of  these 
dociunents. 

Following  is  the  contact  information 
for  the  EPA  Headquarters  docket  (see 
"How  do  I  submit  my  comments?" 
section  below  for  Regional  contacts): 
Docket  Coordinator,  Headquarters,  U.S. 

EPA  CERCLA  Docket  Office.  Crystal 

Gateway  #1, 1st  Floor,  1235  Jefferson 

Davis  Highway,  Arlington,  VA  22202. 

703/603-9232 

(Please  note  this  is  a  visiting  address 
only.  Mail  comments  to  EPA 
Headquarters  as  detailed  at  the 
beginning  of  this  preamble,  or  contact 
Regional  offices  as  detailed  in  the  "How 
do  I  submit  my  comments?"  section 
below.) 

What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

The  Headquarters  docket  for  this  rule 
contains:  HRS  score  sheets  for  each 


proposed  site;  a  Doaunentation  Record 
for  each  site  describing  the  information 
used  to  compute  the  score;  information 
for  any  site  afEscted  by  particular 
statutory  requirements  or  EPA  listing 
policies;  and  a  list  of  docimients 
referenosd  in  the  Documentation 
Record. 

The  Headquarters  docket  also 
contains  an  "Additional  Infomution" 
document  which  provides  a  general 
discussion  of  the  statutory  requirements 
affecting  NPL  listing,  the  purpose  and 
implementation  of  the  NPL,  and  the 
economic  impacts  of  NPL  listiiig. 

What  Documents  Are  Available  for 
Public  Review  at  Regional  Dockets? 

Eagh  Regional  docket  for  this  rule 
contains  all  of  the  information  in  the 
Headqtiarters  docket  for  sites  in  that 
Region,  plus,  the  actual  reference 
documents  containing  the  data 
principally  relied  upon  and  dted  by 
EPA  in  calculating  or  evaluating  the 
HRS  scores  for  sites  in  that  Region. 
These  reference  documents  are  available 
only  in  the  Regional  dockets. 

How  Do  I  Submit  My  Comments? 

Comments  must  be  submitted  to  EPA 
Headquarters  as  detailed  at  the 
beginning  of  this  preamble.  Regional 
offices  may  be  reached  at  the  following: 
Jim  Kyed,  Region  1  (CT,  ME,  MA,  NH, 
RI,  VT),  U.S.  EPA  Waste  Management 
Records  Center,  HRC-C:AN-7,  J.F. 
Kennedy  Federal  Building,  Boston, 
MA  02203-2211,  617/573-9656 
Ben  Conetta.  Region  2  (NJ,  NY,  PR,  VI), 
U.S.  EPA,  290  Broadway,  New  York, 
NY  10007-1866,  212/637-4435 
Diane  McCreary,  Region  3  (DE,  DC,  MD, 
PA,  VA,  WV),  U.S.  EPA  Ubrary,  3rd 
Floor,  841  Chestnut  Building,  9th  & 
Chestnut  Streets,  PhiladelpUa,  PA 
19107, 215/566-5250 
Kathy  Piselli,  Region  4  (AL,  FL,  GA,  KY, 
MS,  NC,  SC,  TN),  U.S.  EPA,  100 
Alabama  Street,  SW,  Atlanta,  GA 
30303, 404/562-8190 
Region  5  (IL,  IN,  MI,  MN,  OH.  WI),  U.S. 
EPA,  Records  Center,  Waste 
Management  Division  7-J,  Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604,  312/ 
886-7570 
Brenda  Cook,  Region  6  (AR,  LA,  NM, 
OK,  TX),  U.S.  EPA,  1445  Ross 
Avenue,  Mail  Code  6SF-RA,  Dallas, 
TX  75202-2733, 214/655-7436 
Carole  Long,  Region  7  (lA,  KS,  MO,  NE), 
U.S.  EPA,  726  Minnesota  Avenue, 
Kansas  City,  KS  66101,  913/551-7224 
Pat  Smith,  Region  8  (CO,  MT,  ND,  SD, 
UT,  WY),  U.S.  EPA,  999  18th  Street, 
Suite  500,  Denver,  CO  80202-2466, 
303/312-6082 
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Carolyn  Douglas,  Region  9  (AZ,  CA,  HI. 
NV.  AS,  GU),  U.S.  EPA,  75  Hawthorne 
Street.  San  Francisco.  CA  94105. 415/ 
744-2343 

David  Bennett,  Region  10  (AK,  ID,  OR, 
WA),  U.S.  EPA,  11th  Floor,  1200  6th 
Avenue,  Mail  Stop  ECL-115,  Seattle. 
WA  98101.  206/553-2103 

What  Happens  to  My  Comments? 

EPA  considers  all  comnients  received 
during  the  connnent  period.  Significant 
comments  will  be  addressed  in  a 
support  document  that  EPA  vtrill  pubUsh 
concurrently  with  the  Federal  Register 
document  if,  and  when,  the  site  is  listed 
on  the  NPL 

What  Should  I  Consider  When 
Preparing  My  Comments? 

Comments  that  include  complex  or 
volimiinous  reports,  or  materials 
prepared  for  piuposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values  or  other  Usting  criteria 
(Northside  Sanitary  Landfill  v.  Thomas, 
849  F.2d  1516  (D.C.  Or.  1988)).  EPA 
will  not  address  voluminous  commmts 
that  are  not  specifically  cited  by  page 
number  and  refisrenced  to  the  HRS  or 
other  listing  criteria.  EPA  will  not 
address  comments  xmless  they  indicate 
which  component  of  the  HRS 
documentation  record  or  what 
particular  point  in  EPA's  stated 
ehgibility  criteria  is  at  issue. 

Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

EPA  has  changed  its  policy  and  will 
normally  no  longer  respond  to  late 
comments.  EPA  can  oi^y  guarantee  that 
it  will  consider  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  has  a  policy  of 
not  delaying  a  final  listing  decision 
solely  to  accommodate  consideration  of 
late  comments. 

Can  I  View  Public  Comments  Submitted 
by  Others? 

During  the  comment  period, 
comments  are  placed  in  the 
Headquarters  docket  and  are  available  to 
the  piid>lic  on  an  "as  received"  basis.  A 
complete  set  of  comments  will  be 
available  for  viewing  in  the  Regiooal 
docket  approximately  one  week  ailer  the 
formal  comment  period  closes. 

Can  I  Submit  Comments  Regarding  Sites 
Not  Currently  Proposed  to  the  NPL? 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  If  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 


earlier  concerns  and.  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  fcRinal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  included  in  the 
docket. 

m.  Contents  of  This  Proposed  Rule 

Proposed  Additions  to  the  NPL 

Table  1  identifies  the  6  sites  in  the 
General  Superfund  section  being 
proposed  to  the  NPL  in  this  rule.  Table 
2  identifies  the  2  sites  in  the  Federal 
Facilities  section  being  proposed  to  the 
NPL  in  this  rule.  These  tables  follow 
this  preamble.  All  sites  are  proposed 
based  on  HRS  scores  of  28.50  m  above. 
The  sites  in  Table  1  and  Table  2  are 
listed  alphabetically  by  State,  for  ease  of 
identification,  with  group  number 
identified  to  provide  an  indication  of 
relative  ranking.  To  determine  group 
number,  sites  on  the  NPL  are  placed  in 
groups  of  50;  for  example,  a  site  in 
Ooup  4  of  this  proposal  has  an  HRS 
score  that  falls  within  the  range  of 
scores  covered  by  the  fourth  group  of  50 
sites  on  the  NPL. 

Status  of  NPL 

A  final  rule  published  elsewhere  in 
today's  Federal  Register,  results  in  an 
NPL  of  1.197  sites.- 1,046  in  the  General 
Superfund  Section  and  151  in  the 
Federal  FaciUties  Section.  With  this 
proposal  of  8  new  sites,  there  are  now 
54  sites  proposed  and  awaiting  final 
agency  action,  46  in  the  General 
Superfund  Section  and  8  in  the  Federal 
FaciUties  Secticm.  Final  and  proposed 
sites  now  total  1,251. 

Name  Change 

EPA  is  changing  the  name  of  the  Old 
Citgo  Refinery  CBossier  Qty)  site  in 
Bossier,  Louisiana,  to  Highway  71/72 
Refinery.  EPA  believes  this  new  name 
more  accurately  reflects  the  site. 

IV.  ExecutiTe  Order  12866 

What  Is  Executive  Order  12866? 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"economically  significant  regulatory 
action."  defined  as  one  whicb  would 
result  in  an  annual  effiact  on  the 
economy  of  $100  million  or  more,  or 
have  other  substantial  impacts. 

Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

No.  this  is  not  an  economically 
significant  regulatory  action;  therefore, 
the  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 


action  from  Executive  Order  12866 
review. 

V.  Unfunded  Mandates 

What  Is  the  Unfunded  Mandates  Reform 
Act(UMRA)? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  104—4.  establishes  requiranents  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  writt«i 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  millicm 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  ^en  they  are 
inconsistent  with  appUcable  law. 
Moreover,  secticm  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requiremmts  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
govemments>  it  miist  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affiacted  small  governments,  enabling 
officials  of  afiiacted  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Fednal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Does  UMRA  Apply  to  This  Proposed 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  goveroments  in  the  aggregate.  This 
rule  will  not  impose  any  federal 
intei^govemmental  mandate  because  it 
imposes  no  enforceable  duty  up<m  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 


UMI 


11344 


any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  reponses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  m)m  the  act  of  listing  a  site  on 
theNPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Efihct  on  Small  Businesses    . 

What  Is  the  Regulatory  Flexibility  Act? 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

While  this  rule  proposes  to  revise  the 
NPL,  an  NPL  revision  is  not  a  typical 
regulatory  change  since  it  does  not 
automatically  impose  costs.  As  stated 
above,  adding  sites  to  the  NPL  does  not 
in  itself  require  any  action  by  any  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 
predict.  A  site's  inclusion  on  the  NPL 
could  increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  cannot  identify  the  potentially 
affected  businesses  or  estimate  the 
number  of  small  businesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 


cost-recovtry  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  caae-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities.  Therefore,  this 
proposed  regulation  does  not  require  a 
regulatory  flexibility  analysis. 

VII.  Natioaal  Technology  and 
Advanconent  Act 

What  Is  the  National  Technology  and 
Advancement  Act? 

Section  12(d)  of  the  National 
Technology  and  Advancement  Act  of 
1995  (NTTAA),  Public  Law  104-113, 
section  12(d)(15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Does  the  National  Technology  and 
Advancement  Act  Apply  to  This 
Proposed  Rule? 

EPA  is  not  proposing  any  new  test 
methods  or  oUier  technical  standards  as 
part  of  today's  rule,  which  proposes  to 
add  sites  to  the  NPL.  Thus,  the  Agency 
does  not  need  to  consider  the  use  of 
voluntary  consensus  standards  in 
developing  this  proposed  rule.  EPA 
invites  public  comment  on  this  analysis. 

Vm.  Executive  Order  13045 

What  Is  Executive  Order  13045? 

On  April  21, 1997,  the  President 
issued  Executive  Order  13045  entitled 
Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19883).  Under  section  5  of 
the  Order,  a  federal  agency  submitting  a 
"covered  regulatory  action"  to  OMB  for 
review  under  Executive  Order  12866 
must  provide  information  regarding  the 
environmental  health  or  safety  affects  of 


the  planned  regulation  on  children.  A 
"covered  regulatory  action"  is  defined 
in  section  2-202  as  a  substantive  action 
in  a  rulemaking,  initiated  after  the  date 
of  this  order  or  for  which  a  Notice  of 
Proposed  Rulemaking  is  published  1 
year  after  the  date  of  this  order,  that  is 
likely  to  result  in  a  rule  that  may  be 
"economicallv  significant"  imder 
Executive  Order  12866  and  concern  an 
environmental  health  risk  or  safety  risk 
that  an  agency  has  reason  to  believe  may 
disproportionately  affect  children. 

Does  Executive  Order  13045  Apply  to 
This  Proposed  Rule? 

This  propoted  rule  is  not  a  "covered 
regulatory  action"  as  defined  in  the 
Order  and  accordingly  is  not  subject  to 
section  5  of  the  Order.  As  discussed 
above  this  proposed  rule  does  not 
constitute  economically  significant 
action  (i.e.,  it  is  not  expected  to  have  an 
annual  adverse  impact  of  $100  million 
or  more)  und«r  Executive  Order  12866. 
Further,  this  rule  does  not  concern  an 
environmental  health  risk  or  safety  risk 
that  disproportionately  affects  children. 

EX.  Paperwork  Reduction  Act 

What  Is  the  Paperwork  Reduction  Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  e  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  piu^uant  to  the  PRA 
under  OMB  oontrol  number  2070-0012 
(EPA  ICR  No.  574). 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

This  action  does  not  impose  any 
burden  requiring  OMB  approval  under 
the  Paperwoiic  Reduction  Act. 

X.  Executive  Order  12875 

What  is  Executive  Order  12875  and  is  it 
Applicable  to  This  Proposed  Rule? 

Enhancing  the  Intergovernmental 
Partnership— This  proposed  rule  does 
not  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  that 
would  require  any  prior  consultation 
with  State,  local  or  tribal  officials  under 
Executive  Order  12875. 


State 
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Table  1.— National  Priorities  List  Proposed  Rule  No.  24,  General  Superfund  Section 


FL 
QA 
PA 
TX 
TX 
TX 


Site  name 


Soltron  Microwave  

Camila  Wood  Preserving  Company  

Sharon  Steel  Corporation  (Farrel  Worlcs  Dis^>osal  Area) 

Jasper  Creosoting  Company  Inc 

Rodcwool  Industries  Inc _ 

State  Marine  o(  Port  Arthur „ 


City/oounty 


Port  Salemo 

Camla  

Hickory  Township 

Jasper  County 

Bel  County 

Jefferson  County  . 


Group 


5« 

5/6 
5« 

7 
7 


Number  of  Sites  Proposed  to  General 
Superfund  Section:  6. 


Table  2.— National  Priorities  List  Proposed  Rule  No.  24,  Federal  Facilities  Section 

State 

Site  name 

City/oounty 

Group 

VA 

Norfolk  Naval  Shipyard 

5/6 

DC 

Washington  Navy  Yard 

Washington  DC 

S/6 

Number  of  Sites  Proposed  to  Federal 
Facilities  Section:  2. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control,  Cbemicals,  Hazardous 
materials.  Intergovernmental  relations, 
Natiual  resources.  Oil  pollution. 


Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Anthuity:  33  U.S.C  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.0. 12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 


Dated:  February  26, 1998. 
lliiiotfay  Fields,  Jr., 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Hesponse. 
[FR  Doc.  98-5726  Filed  3-5-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-41878;  FRL-5T68-e] 

Certain  Chwnicals;  Pramanufaetura 
NoticM 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufoctxire  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  appUcation 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  October  6, 1997  to  October  10, 
1997. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-518781"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Km. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncicOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-518781.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION". 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  Uiey  beUeve  is  entitled  to 


treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiaUty 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Haten,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-545,  401  M  St..  SW., 
Washington.  DC.  20460,  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA.  EPA  is  required  ^o 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically. 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  appUcation 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  forthis 
notice  under  docket  number  "(OPPTS- 
518781"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  pubUc 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rra.  NEM-B607, 401  M  St..  SW.. 
Washington.  DC  20460. 
Electronic  comments  can  be  sent 

directly  to  EPA  at: 
oppt.ncic#epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 


printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  eff^ort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamUne  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  data,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  pubUc,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  imder 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volxmie  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  ware  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 
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noHnH?Z?  in^^c      ,^*^"'^^  ""  ^^^  f  ^202)  260-1532.  TDD  (202)  554-0551.  will  be  reviewed  and  appropriate 

^m  Vli    .  ™^^''°?'=^'  ^"""^  "^  ^°'  8«°«"^  "*«  information,  health  and  amendments  will  be  madeTs  deLed 

MrJ^TJ?  '^^^  Headquarters  in  the  safety  data  not  claimed  as  confidential  necessS^  *^"* 

aSJ;?      h     -^^  provided  above.  or  status  reports  on  section  5  filings.  This  notice  will  identify-  fl)  PMNs 

Additionally,  mterested  parties  may  Send  all  comments  to  the  address  received;  aLd  S  nSs  of 

telephone  the  Document  Control  Office  hsted  above.  All  comments  received  CommencleS\o  m^ufarture/import. 

'•  13  Premanufacture  Notices  Received  From:  10/06/97  to  10/10/97 


Case  No. 


P-98-0024 
P-98-0026 
P-98-0027 
P-98-0028 
P-98-0029 

P-98-0030 

P-98-0031 
P-98-0032 

P-98-0033 

P-98-0034 

P-98-0035 

P-98-0036 

P-98-0037 


Received 
Date 


10/07/97 
10/06/97 
10«)7/97 
10/08/97 
10/08/97 

10/07/97 

10/10/97 
10/09/97 

10/09/97 

10/09/97 

10/09/97 

10/09/97 


Projected 

Notice 
End  Date 


01/05/98 
01/04/98 
01/05/98 
01/06/98 
01/06/98 

01/05/98 

01/08/98 
01/07/98 

01/07/98 

01/07/98 

01/07/98 

01/07/98 


Manufacturer/Im- 
porter 


10/10/97       01/08/98 


CBI 
CBI 

Engelhard  Corpora- 
tion 

PMC  Specialties 
Group,  Inc. 

CBI 


CBI 

CBI 
Tektronix,  Inc. 

Petro-Canada 

Petro-Canada 

Petro-Canada 

Petro-canada 

CBI 


Use 


(Q)  Mediator  in  enzyme  catalyzed 

reactions 
(G)   Moisture  curing  polyurettiane 

adhesive 
(S)  A  colorant  tor  plastics 

(S)  Functional  monomer 

(G)  Urethane  coating  component 

(S)  Organic  synthesis  intermediate 

(S)  Resin  for  coatings,  inks  and  ad- 
hesives 

(G)  Open,  non-dispersive  use  as  a 
constituent  in  soM,  crayon  like 
inks  for  computer  printers 

(S)  Chemkal  manufacturing  indus- 
trial process  oils 

(S)  Lubricant  blending  rubber!  plas- 
tic compounding  chemical  manu- 
facturing other  material  process- 
ing 

(S)  Lut>ncant  t>lending  rut>ber/  plas- 
tic compounding  chemical  manu- 
facturing other  material  process- 
ing 

(S)  Lutxicant  t)lending  rubber/  plas- 
tic compounding  chemical  manu- 
facturing other  material  process- 
ir>g 

(G)  Open,  non-dispersive  (dyestuff) 


Chemical 


(G)  BezoK  ackj  derivative 

(G)  Isocyanate  terminated  urethane  polymer 

(G)  Metallized  azo  yeflow  pigment 

(S)  2-propenoic  ackl,  2-methyl-,  3- 
sulfopropyl  ester;  potassium  salt 

(G)  4,4'-diphenylmathane  diisocyanate- 
dipropytene  glycol^xjlypropylene  glycol 
copolymer 

(G)  2-naphthalenesullonamide,  W,A«)is(3- 
substituted  propyl)- 1-hydroxy-5- 

I{methylsulfonyl)aminol-,  sulfate  (1:1)  (salt) 

(G)  Polyether  polyurethane  acrylic  gradt  co- 
polymer 

(G)  AJphatk:  urea  urethane 


(S)  Gas  oils  (petroleum),  vacuum, 
hydrocracked,  hydroisomerized,  hydro- 
genated,  C,a-2  txanched 

(S)  Gas  oils  (petroleum),  vacuum, 
hydrocracked.  hydroisomerized,  hydro- 
genated.  Cm  ranched,  high  viscosity  index 

(S)  Gas  oils  (petroleum),  vacuum, 
hydrocracked,  hydroisomerized,  hydro- 
genated,  Qxr-Cto.  brandheti,  high  viscosity 
index 

(S)  Gas  oils  (petroleum),  vacuum, 
hydrocracked,  hydroisomerized,  hydro- 
gerwted,  Cs-Css,  branched,  high  viscosity 
index 

(G)  Azo  dyestuff 


II.  2  Notices  of  Commencement  Received  From:  10/06/97  to  10/10/97 


Case  No. 


P-97-0190 
P-97-0444 


Received  Date 


10/09/97 
10/08/97 


Commence- 
ment/Import 
Date 


09/30/97 
10/04/97 


Chemical 


(S)  Polymer  of  adipk:  ackJ  2-methyl-1 ,3-propanedk)l 

(S)    2,7-Naphthalenedsulfonk:,    ackJ    6-((4-chk)ro-6-(substituted    amino)-1 ,3,5-triazin-2-yl 

(arnino)-3-((6-(2,3,-dibromo-1-oxopropyO       aminoamino)-2-sulfophenyKazo)-4-hydroxy- 
sodium  salt  ' 


List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 


Dated:  February  17, 1998. 

Oscar  Morales, 

Acting  Director,  Infmmation  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

fFR  Doc.  98-5856  Filed  3-5-98;  8:45  am] 
BHjjNQ  oooE  asao-so-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61879;  FRL-6768-71 

Certain  Chemicals;  Premanufacture 
Notices 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 
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SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiue 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manu^ture  or  import  of  substances  not 
on  the^BCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  informaticMi  in  the 
Federd  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
mariwting  exemption  (TME)  appUcation 
requests  received,  both  pending  and 
expired.  The  informaticm  in  this 
document  contains  notices  received 
from  October  14, 1997  to  October  17. 
1997. 


;  Written  comments, 

identified  by  the  document  control 
number  "lOPPTS-518791"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St..  SW.,  Rm. 
ETG-099  Washington.  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
opptJicicOBpamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
lOPPTS-518791.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
under  "SUPPLEMENTARY 
INFORMATION". 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  notice.  Persons 
submitting  information  on  any  portion 
of  which  they  believe  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  mxist  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiahty  claim  at  the 
time  of  submission.  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 


available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  Rm.  E-545. 401  M  St.,  SW., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
HotlineOepHnail.epa.gbv. 
SUPPLEMBITARV  MFORMATKM:  Under  the 
provisions  ©f  TSCA,  EPA  is  required  to 
public  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  raquironents.  The  notice 
requiremenis  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  F^4Ns  and  TME  appUcation 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intoaded  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  diemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "(OPPTS- 
51879]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  bom  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC).  Rm.  NEM-B607.  401  M  St..  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at 

opptncicOepamail.epa.gov 

Electromc  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  o&special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  pdace  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

In  the  past.  EPA  has  published 
individual  notices  reflecting  the  statiis 
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of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  conmiencement  In 
an  em>rt  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  i^ormatioD  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA.  to  conserve  EPA  resoxirces,  and 
to  streamline  the  process  and  make  it 
more  timely,  EFA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  diemical  identity, 
either  specific  or  generic  depending  oa 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  peatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  tixe  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  pubUc  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  thisnotice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  whoe  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  seoire  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 
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Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 


amendments  will  be  made  as  deemed 
necessary. 


This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 
I.  13  Premanufacture  Notices  Received  From:  10/14/97  to  10/17/97 


Case  No. 


Received 
Date 


P-98-0038 
P-98-0039 
P-98-0040 

P-98-0041 
P-9&-0042 
P-98-0043 
P-98-0044 


P-98-0045 
P-98-0046 
P-9ft-0047 
P-98-0049 

P-98-0050 

P-9&-0053 


Case  No. 


P-93-0217 
P-95-1218 
P-96-0336 
P-97-0138 
P-97-0453 
P-97-0473 
P-97-0614 
P-97-0638 

P-97-0740 

P-97-0785 
P-97-0786 


10/15/97 
10/15/97 
10/15/97 

10/16/97 
10/14/97 
10/14/97 
10/15/97 


10/17/97 
10/17/97 
10/17/97 
10/16^7 

10/16/97 

10/17/97 


Projected 

Notice 
End  Date 


01/13/98 
01/13/98 
01/13/98 

01/14/98 
01/12/98 
01/12/98 
01/13/98 


01/15/98 
01/15/98 
01/15/98 
0tTl4/98 

01/14/98 

01/15/98 


Manufacturer/Im- 
porter 


Engelhard  Corpora- 
tion 

Engelhard  Corpora- 
tion 

Hitachi  Chemical 
Company  America, 
Ltd. 

CBI 

Stepan  Chemical 

Company 
H  &  R  Florasynth 

Zeon  Aromatics 


CBI 
CBI 
CBI 
SPD  Magnet  Wire 

Company 
Eastman  Chemical 

Company 
CBI 


Use 


(S)  A  colorant  for  plastics 

(S)  A  colorant  for  plastics 

(S)  Semiconductor  sealer;  fiber  re- 
inforced resin  plate 

(S)  Intermediate  in  polymer  prep. 

(G)  Urethane  raw  material 

(G)  Additive  for  consumer  product; 
disperive  use 

(S)  Fragrances  (perfumes  use 
(FFDCA);  fragrances  (soaps,  de- 
tergents, air  freshners,  scented 
paper 

(G)  Colorant  for  thermal  printing 

(G)  Coating  component 

(G)  Open,  non-dispersive 

(G)  Open,  non-dispersive  use,  liq- 
uid enamel 

(G)  Chemical  intermediate;  flotation 
aid 

(G)  Pesticide  inert 


Chemical 


(G)  Organic  yellow  piynent 
(G)  Organic  yellow  pigment 

(S)  Residues  (petroleum),  polycydic  arom, 
hydrocartxxi-rich  catalytic  cracking,  poly- 
mers with  formaldehyde  and  phenol 

(S)  1,3-isobenzofurandione,  5- 

(phenyiethynyl) 

(G)  Aromatic  polyester  polyol 

(S)  2-propenoic  add,  3-(4-methyoxyphenyf>-. 

3-methylbutyl  ester 
(S)  3,6-nonadien-l-ol,  {z,^ 


(G)  Azomethine  dye 

(G)  Non-volatile  emulsion  acrylic  polymer 

(G)  Polyester  resin 

(G)  Polyamideimide 

* 

(S)  Hexanoic  acid,  2-ethyl-,  manufacture  of, 
by  products  from,  distilation  residues 

(S)    Ethanol,    2,2',2"-nitrilotris-,    compound 
with  alpha-{2,4,6-tris(1- 

phenylethyl)phenyl]-omega-hydroxypoly 
(oxy-1 ,2-ethanediyl)phosphate 


II.  11  Notices  of  Commencement  Received  From:  10/14/97  to  10/17/97 


Received  Date 


10/14/97 
10/14/97 
10/14/97 
10/14/97 
10/15/97 
10/17/97 
10/10/97 
10/14/97 

10/15«7 

10/14/97 
10/14/97 


Commence- 
ment/Import 
Date 


07/09/97 
09/14/97 
09/17/87 
09/17/97 
09/30^7 
10m/97 
09/18/97 
09/1 8«7 

10/07/97 

10/02/97 
10/02/97 


Chemical 


(G)  Epoxy  resin  and  aliphatic  diamine  adduct 

(G)  Water  borne  alkyd  resin 

(G)  Trimethylhexanementhyleneurethane 

(G)  Acrylate  copolymer 

(G)  Substituted  phenyl  acrylate 

(G)  Aqueous  polyether  polyurethane  dispersion 

(G)  Polyester  resin 

(G)  Isophmalic  add,  polymer  with  aUcanepolyols.  methylenebisocyanateobenzene  dimethyl 

tetraphthalate.  an  alkanopolyol  derivative  and  alkanepolycarboxylide  adds 
(S)  Polymer  of;  Sitoxane  and  silicbnes  3-((2-amino  emyl)amino)  propyl  Me  Di  Me-  doIv- 

ethylene  glycol  bu  glydde  ether  '  ^' 

(G)  Carboxylic  add  amines 
(G)  Cart>oxylic  add  amines 


List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 


Dated:  February  17, 1998. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  98-5857  Filed  3-5-98;  8:45  am] 
BILUNQ  CODE  WaCMO-^ 


VOL 
6  3 


ISS 


MR 


1998 


UMI 


Friday 
March  6,  1998 


Part  VI 


Department  of  the 
Treasury 


Fiscal  Service 


31  CFR  Part  358 

Regulations  Governing  CUBES  (Coupons 
Under  Book-Entry  Safekeeping);  and 
Bearer  Corpora  Conversion  System 
(BECCS);  Opening  of  Programs;  Final 
Rule  and  Notice 


UMI 


11354  Federal  Register /Vol.  63,  No.  44 /Friday.  March  6.  1998 /Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  S«rv(c« 

31  CFR  Part  358 

Ragulationa  Qoveming  CUBES 
(Coupons  Under  Book-Entry 
SatakMping) 

AOENCy:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Department  of  the 
Treasury. 

action:  Final  rule. 

summary:  The  Department  of  the 
Treasury  (Department  or  Treasury)  is 
issuing  in  final  form  an  amendment  to 
its  regulations  governing  the  CUBES 
(Coupons  Under  Book-Entry 
Safekeeping)  program.  The  amendment 
provides  a  method  to  convert  United 
States  Treasury  bearer  securities  that 
have  been  stripped  of  all  non-callable 
coupons  (stripped  bearer  corpora)  to 
book-entry  accounts.  Stripped  bearer 
corpora  will  be  held  m  BECCS  (Bearer 
Corpora  Conversion  System).  Stripped 
coupons  will  continue  to  be  held  in 
CUBES.  The  amendment  benefits 
investors  in  two  ways:  First,  conversion 
of  bearer  securities  to  book-entry  form 
provides  a  safe  alternative  to  storage  and 
accouhting  burdens  associated  with 
physical  storage,  and  second, 
conversion  eliminates  the  risk  of  loss  or 
destruction  of  physioal  securities. 

EFFECTIVE  DATE:  March  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Parker,  Director,  Division  of 
Securities  Systems,  Bureau  of  the  Public 
Debt  (304)  480-7761;  Susan  Klimas, 
Attorney- Adviser,  Office  of  the  Chief 
Coimsel,  Bureau  of  the  Public  Debt  (304) 
480-5192;  Edward  C.  Gronseth,  Deputy 
Chief  Counsel.  Office  of  the  Chief 
Counsel,  Bureau  of  the  Public  Debt  (304) 
480-5192. 

SUPPLa«B(TARV  MFOfMATION:  This  final 
rule  amends  the  general  regulations 
governing  CUBES  by  adding  a  new 
program,  BECCS,  that  provides  for  the 
conversion  of  United  States  Treasury 
stripped  bearer  corpora  to  book-entiy. 

To  .reflect  the  expanded  scope  of  part 
358,  t&e  Department  has  changed  its 
title  to  Regulations  Governing  Book- 
Entry  Conversion  of  Detached  Bearer 
Coupons  and  Bearer  Corpora.  The 
amendment  does  the  following: 

(a)  eliminates  the  Appendix  and 
moves  the  terms  and  conditions 
formerly  contained  in  the  Appendix 
into  the  part; 

(b)  updates  the  terms  and  conditions 
governing  conversions  of  coupons  that 
occur  after  the  effective  date  of  this  rule; 


(c)  provides  the  terms  and  conditions 
for  the  conversion  of  bearer  corpora  to 
BECCS; 

(d)  eliminates  provisions  of  the 
regulations  that  refer  to  the  maintenance 
of  CUBES  after  conversion;  and 

(e)  shortens  the  notice  requirement  for 
openings  of  the  CUBES  program  fi-om 
two  months  to  not  less  than  30  calendar 
days. 

Previously,  in  order  to  submit  bearer 
coupons  for  conversion  to  CUBES,  a 
depository  institution  was  required  to 
sign  an  "Agreement  to  the  Terms  and 
Conditions  Governing  CUBES".  This 
rule  deletes  the  requirement  for 
individual  written  agreements.  The 
written  agreements  will  continue  to 
apply  to  the  conversion  of  coupons 
submitted  under  openings  of  the  CUBES 
program  prior  to  the  effective  date  of 
this  rule. 

The  provisions  formeriy  contained  in 
the  written  agreement  have  been 
updated  and  are  now  contained  in  the 
part.  Some  of  the  provisions  applied  to 
systems  which  are  obsolete,  and  have 
been  deleted.  Provisions  that  applied  to 
the  maintenance  of  CUBES  after 
conversion  have  been  eliminated  as 
redundant,  since,  after  conversion  to 
book-entry.  CUBES  and  BECCS  are 
maintained  in  the  commercial  book- 
entry  system  (also  referred  to  as  the 
Treasury  Reserve/ Automated  Debt  Entry 
System  or  TRADES)  governed  by  the 
provisions  of  31  CFR  part  357,  subpart 
B.  Among  the  provisions  eliminated  as 
redimdant  are  those  covering  the  fees 
for  transfers  occurring  after  conversion. 
With  BECCS  Treasury  will  accept  for 
conversion  United  States  Treasiuy 
bearer  corpora,  extending  book-entry 
conversion  to  include  all  United  States 
Treasiuy  detached  bearer  coupons  and 
bearer  corpora.  A  bearer  corpus  that  is 
subject  to  call  and  that  is  submitted 
with  all  associated  callable  coupons  will 
be  transferable  within  BECCS.  The 
associated  callable  coupons  will  be 
linked  with  the  BECCS  security.  If  a 
callable  bearer  corpus  is  submitted 
minus  one  or  more  associated  callable 
coupons,  the  corpus  will  be  converted 
to  a  non-tiansferable  bo<Jt-«itry  seairity 
within  BECCS,  and  each  callable 
coupon  submitted  will  be  converted  to 
a  non-transferable  coupon  within 
CUBES. 

In  the  event  that  the  United  States 
suffers  a  loss  as  a  result  of  a  missing 
callable  coupon,  the  submitting 
depository  institution  will  be  required 
to  indemnify  the  United  States  against 
the  loss.  The  indemnification  will  only 
apply  in  the  event  that  a  security  is 
called.  Indemnification  is  consistent 
with  the  current  policy  of  redemption  of 


called  bearer  instruments  missing 
associated  callable  coupons. 

Fees  will  be  charged  for  the 
conversion  of  detadied  bearer  coupons 
and  bearer  corpora.  A  notice  of 
applicable  fee»will  be  published  in  the 
Federal  Register.  A  separate  fee  will  be 
charged  for  each  coupon  and  each 
corpus  converaion  transaction 
processed.  A  corpus  submitted  with  all 
associated  callable  coupons  will  be 
charged  one  conversion  transaction  fee. 
A  corpus  submitted  minus  one  or  more 
associated  callable  coupons  will  be 
charged  a  transaction  fee  for  the 
converaion  of  the  corpus  and  a 
transaction  fee  for  each  separate  callable 
coupon  converted.  Each  non-callable 
coupon  submitted  will  be  charged  a 
converaion  transaction  fee.  The  fee  for 
any  coupon  or  corpvis  that  is  rejected  by 
the  Department,  for  whatever  reason,  is 
non-refundable. 


The  CUBES  system  has  been  in 
existence  for  a  niunber  of  years  and 
participants  are  familiar  with  the  system 
and  its  requirements.  Accordingly,  a 
two  month  notice  is  no  longer 
considered  necessary.  The  notice 
requirement  for  openings  of  the  CUBES 
and  BECCS  systems  has  been  reduced  to 
not  less  than  30  calendar  days  prior  to 
the  opening. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action,"  pursuant  to  Executive  Order 
12866. 

This  final  rule  relates  to  mattere  of 
public  contract  and  procedures  for  U.S. 
securities.  Accordingly,  pureuant  to  5 
U.S.C.  553  (a)  (2),  the  notice,  public 
comment  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  do  not  apply. 

As  no  notice,  of  proposed  rulemaking 
is  required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  do  not  apply. 

There  are  no  collections  of 
information  contained  in  this  final  rule. 
Therefore,  the  Paperwork  Reduction  Act 
does  not  apply. 

List  of  Subjects  in  31  CFR  Part  358 

Federal  Reserve  System,  Government 
securities. 

Dated:  March  3, 1998. 
Donald  V.  Haamond, 

Acting  Fiscal  Assistant  Secretary. 

For  the  reasons  set  out  in  the 
preamble,  31  CFR  part  358  is  revised  to 
read  as  follows: 
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PART  368- REGULATIONS 
OOVERNMQ  BOOK-ENTRY 
OONVERaON  OF  DETACHED 
BEARER  COUPONS  AND  BEARER 
CORPORA 

Sac 

358.0  Applicability. 

358.1  Definitions. 

358.2  Govaming  regulations. 

358.3  Securities  not  sUgible  for  conversion. 

358.4  Transfarability. 

358.5  Submissii»s  of  detached  bearer 
tXMxpoDs  and  bearer  coipora. 

358.6  Delivery  of  detadied  bearer  coupons 
and  beartf  corpora. 

358.7  Pees  for  conversion  transactions. 

358.8  Crediting  of  amounts  less  than  one 
dollar. 

358.9  Authority  of  depository  institution. 

358.10  Adjustments  to  or  rejection  of 
securities. 

358. 1 1  Audit  and  verification  of  securities. 

358.12  Sepente  maintenance  of  accounts. 

358.13  Processing  against  master  accounts. 

358.14  Program  pnmilRtions. 

358.15  Audacity  (rf  Federal  Reserve  Banks. 

358.16  Limitation  of  liability. 

358.17  Indemnification. 

358.18  Waiver  of  regulations. 

358.19  Supplements,  amendments  or 
nvisirais. 

Airitwritr.  12  U.S.C  391';  31  U.S.C  Ch.  31. 
1368.0    AppHcabMty. 

(a)  These  regulations  apply  to  the 
conversioQ  of  United  States  Treasury 
detadied  bearer  coupons  and  bearer 
corpora  to  book-entry  form.  These 
instruments  are  accepted  from 
depository  institutions  for  conversion 
under  the  Coupons  Under  Book  Entry 
Safekeeping  program  (CUBES)  and 
Bearer  Corpora  Conversion  System 
(BECCS)  program  during  specified  time 
periods.  The  Department  of  the  Tlreasury 
(Department  or  Treasury)  will  detwmine 
the  time  periods  during  which  detadied 
bearer  coupons  and  bearor  corpora  wrill 
be  accepted  for  converaion  into  book- 
«itry  itmn,  and  the  fees  apphcable  to 
converaion.  The  time  poiods  and  fees 
will  be  announced  in  the  Federal 
lagister  no  less  than  30  calendar  days 
prior  to  the  date  such  instruments  may 
be  presented.  Presentment  shall  be  to 
the  Federal  Reserve  Bank  of  New  Yoiii 
in  accordance  with  a  schedule  provided 
by  the  Federal  Reserve  Bank  of  New 
York. 

(b)  For  coupons  converted  after  the 
efilactive  date  of  this  rule,  these 
regulations  supersede  the  terms  and 
conditions  governing  CUBES  set  forth  in 
the  written  "Agreements  to  the  Terms 
and  Conditions  Governing  CUBES" 
signed  by  those  depository  institutions 
that  previously  partidpated  in  the 
CUBES  program. 

(c)  Depository  institutions  that  submit 
detadied  bearer  coupons  and  bearer 
coipora  are  deemed  to  agree  to  the  terms 


and  conditions  set  forth  in  this  part  and 
any  other  requirements  that  may  be 
prescribed  by  the  DeiMutmait  or  the 
Federal  Reserve  Bank  of  New  York. 

f86&1    CMInMona. 

In  this  part,  unless  the  context 
indicates  otherwise: 

BECCS  refera  to  the  Treasury's  Bearer 
Qxpora  Ccmversion  System.  A  BEOCS 
security  refisra  to  a  United  States 
Treasury  definitive  bearer  bond  held  in 
BEOCS. 

Callable  refera  to  a  United  States 
Treasury  bond  subjed  to  call,  at  the 
option  of  the  Secretary,  before  maturity 
in  accordance  with  the  terms  and 
conditions  of  its  offering.  Coupons 
associated  with  a  call^e  bond  that  are 
due  after  the  date  upon  which  the  bond 
is  subject  to  call  are  callable  coupons. 

Corpus  (plural  ccnpora)  refera  to  the 
prindpal  portion  of  a  United  States 
Treasury  definitive  bearer  bond. 

Coupon  refera  to  a  definitive  bearer 
interest  instrument  associated  tvith  a 
United  States  Treasury  definitive  bearer 
bond. 

CUBES  refera  to  the  Treasury's 
Coupons  Under  Bodc-Entiy  Safekeeping 
program.  A  CUBES  security  is  a 
definitive  coupon  detached  from  a 
United  Sutes  Treasury  bond  and  held  in 
CUBES. 

Depository  institution  means  an  entity 
described  in  section  19(b)  of  the  Federal 
Reserve  Ad  (12  U.S.C.  461(b)). 

Fedaol  Reserve  Bank  or  Reserve  Bank 
means  a  Federal  Reserve  Bank  or 
Branch. 

Non-callable  nfers  to  a  United  States 
Treasury  bond  not  subject  to  call  before 
matiuity.  Non-callable  coupons  are 
coupons  assodated  with  a  non-callable 
b<md,  and  coupons  assodated  with  a 
callable  bond  that  are  due  on  or  before 
the  date  upon  which  the  callable  bond 
is  subject  to  call. 

Non-transferable  means  that  the 
ownership  of  a  security  held  in  BECCS 
or  CUBES  may  not  be  transfierred, 
pursuant  to  the  provisions  of  section 
358.4  of  this  part. 

Transferable  means  that  the 
ownerehip  of  a  security  held  in  BECCS 
or  CUBES  may  be  transfarred,  pursuant 
to  the  provisions  of  §  358.4  of  5iis  part. 

S358.2    Qovwning leguiatloiw. 

CUBES  and  BECCS  securities  are 
deemed  to  ho  secxuities  for  piuposes  of, 
and  upon  their  converaion  to  book-entry 
are  governed  by,  subparts  A,  B,  and  D 
of  part  357  of  this  chapter. 
Notwithstanding  the  provisions  of  part 
357  of  this  chapter,  certain  CUBES  and 
BECCS  secxuities  are  non-transferable, 
pursuant  to  §  358.4  of  this  part 


iM8L8 


(a)  Detached  Iwaie^  coupons  and 
bearer  corpora  that  are  submitted  within 
30  days  of  their  maturity  date  or.  if  the 
call  provision  has  been  invoked,  within 
30  days  of  their  call  date,  will  not  be 
accepted  for  conversion. 

(b)  Bearer  corpora  with  a  maturity 
date  <m  or  before  Novembw  15. 1998. 
will  not  be  accepted  for  conversicm. 

§868.4   TranetaiabnUy. 

hi  order  for  a  callable  corpus  to  be 
eligible  for  converaion  to  a  transferable 
BEOCS  security  all  associated  callable 
cotipons  must  be  submitted  with  the 
corpus.  These  callable  coupons  will  be 
linked  with  the  corpus  within  BEOCS 
when  coovorted.  Once  the  coupoos  are 
linked  to  the  corpus,  they  may  not  be 
sroarately  transferred.  If  all  of  the 
callable  coupons  associated  with  the 
corpus  are  not  subnitted  with  the 
corpus,  the  corpus  will  be  ccmverted  to 
a  non-transferable  BEOCS  security,  and 
the  remaining  callable  coupons 
submitted  widi  the  cnpus  will  be 
converted  to  individual  non-transferable 
CUBES  securities.  A  corpus  that  is  not 
subject  to  call  will  be  converted  to  a 
transferable  BEOCS  security.  Non- 
callable  coupons  %nll  be  convoted  to 
transferable  CUBES  securities. 

f36&S 


(a)  Detached  bearer  coupons  and 
bearer  corpora  must  be  submitted  to  the 
Federal  Reserve  Bank  of  New  York  in 
accordance  with  Federal  Reserve  Bank 
of  New  York  procedures  and  must  be 
accompanied  by  an  approved  form, 
executed  by  an  authorized  officer  of  the 
submitting  depository  institution. 

(b)  Until  verified  by  the  Departmrat. 
submitted  detached  bearer  coupons  and 
bearer  corpora  will  be  subject  to 
rejection  on  adjustment. 


1868.6    DeNvaryofdetMrhadl 
coupons  and  bearer  corpora. 

The  depository  institution  shall  beer 
the  expense  and  assume  the  risk  of  loss 
assodated  with  the  delivery  of  the 
detached  bearer  coupons  and  bearer 
corpora  to  the  Federal  Reserve  Bank  of 
New  York.  The  United  States  shall  bear 
the  expoise  and  assume  the  risk  of  loss 
associated  with  the  dehvery  of  the 
submitted  detached  beerw  coupons  and 
bearer  corpora  between  the  Federal 
Reserve  Bank  of  New  York  and  the 
Department  The  depository  institution 
shall  bear  the  expense  and  assume  the 
risk  of  loss  associated  with  the  delivery 
of  any  detached  bearer  coupons  and 
bearer  corpora  that  are  returned  to  the 
depository  institution. 
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f36a.7    F«Mforeonv«f«ion1ranMCttons. 

The  depository  institution  will  pay  a 
fee  for  each  CUBES  and  BECCS   ^ 
conversion  transaction  processed.  The 
fiBes  for  conversion  transactions  will  be 
pubhshed  in  the  Federal  Register  prior 
to  the  start  of  the  initial  conversion 
period.  A  corpus  subj^t  to  call  that  is 
submitted  with  all  of  its  associated 
callable  coupons  will  be  considered  a 
single  conversion  transaction  and  v«ll 
be  charged  a  single  fee.  If  one  or  more 
of  the  associated  callable  coupons  are 
not  submitted  with  the  corpus,  the 
conversion  of  each  callable  coupon 
submitted  and  the  corpus  will  be 
considered  a  separate  conversion 
transaction  and  will  be  charged  a 
separate  fee.  Each  non-callable  coupon 
submitted  will  be  considered  a  separate 
conversion  transaction  and  will  be 
charged  a  separate  fee.  The  fee  for  any 
conversion  transaction  that  is  rejected 
by  the  Department  for  any  reason  is 
non-refundable. 

CradMng  of  amounts  leas  than  one 


f36&8 

dollar. 

Upon  the  conversion  of  coupons  to 
CUBES,  amounts  of  less  than  one  dollar 
in  the  aggregate  per  CUBES  CUSIP  will 
not  be  credited  to  the  accoimt  of  the 
depository  institution. 

1368.9    Authority  of  depoeitory  Institution. 

(a)  Submission  of  detached  bearer 
coupons  and  bearer  corpora  to  the 
Federal  Reserve  Bank  of  New  York  for 
conversion  to  book-entry  accounts 
under  the  CUBES  and  BECCS  programs 
constitutes  a  representation  by  the 
depository  institution  that  it  has 
authority  to  convert  the  coupons  and 
corpora  to  book-entry  form. 

(b)  NeiUier  the  Department  nor  the 
Federal  Reserve  Baii  of  New  York  shall 
be  liable  if  the  depository  institution  has 
no  authority  to  convert  the  detached 
bearer  coupons  and  bearer  corpora  to 
book-entry  form  or  to  take  other  actions 
in  respect  to  book-entry  accounts  in 
CUBES  and  BECCS. 

(c)  Neither  the  Department  nor  the 
Federal  Reserve  Bai^  of  New  Yc^k  shall 
be  liable  for  any  loss  incurred  by  the 
depository  institution  which  may  result 
from  the  failure  of  the  depository 
institution  to  properly  follow  the 
procedures  provided  by  the  Federal 
Reserve  Bank  of  New  York. 

I3S&10    Adlustmsnts  to  or  relectlon  of 
securttlsa> 

In  the  event  that  the  Department 
makes  an  adjustment  to  or  rejects  all  or 
part  of  the  submitted  seciuities,  the 
Federal  Reserve  Bank  of  New  York  will 
instruct  the  depository  institution  to  , 
transfer  CUBES  or  BECCS  securities  of 


the  same  payment  date  and  face  value 
from  the  depository  institution's 
account  to  tne  Federal  Reserve  Bank  of 
New  York.  If  no  such  CUBES  or  BECCS 
securities  aodst  in  the  depository 
institution's  account,  the  Federal 
Reserve  BaJik  of  New  York  will  instruct 
the  depository  institution  as  to  how  an 
adjustment  will  be  made.  In  the  event 
that  the  depository  institution  fails  to 
comply  with  the  instructions  of  the 
Federal  Reserve  Bank  of  New  York 
within  five  (5)  business  days  of  receipt 
of  the  instructions,  the  Federal  Reserve 
Bank  of  New  York  reserves  the  right  to 
debit  the  master  accoimt  of  the 
depository  institution  for  the  face  value 
of  the  rejected  detached  bearer  coupons 
and  bearer  corpora.  By  the  submission 
of  the  detached  bearer  coupons  and 
bearer  corpora,  the  depository 
institution  is  deemed  to  agree  to  this 
debit. 

f  358.1 1    Audit  and  verification  of 
securltlss. 

After  processing  and  initial 
verification,  the  Federal  Reserve  Bank  of 
New  York  will  credit  the  seciirities 
accepted  to  the  depository  institution's 
book-entry  account,  establishing  a 
securities  entitlement  in  TRADES 
pursuant  to  31  CFR  part  357  subpart  B. 
Final  verification  by  the  Department 
will  be  accomplished  within  ten  (10) 
business  days  of  receipt  of  the  detached 
bearer  coupons  and  bearer  corpora  at 
the  Department.  The  depository 
institution  shall  not  trade  in  the 
seciuities  prior  to  final  verification.  If  at 
any  time  after  this  ten  (10)  day  period 
the  Department  determines  that  the 
security  was  improperly  credited  to  the 
CUBES  or  BECCS  account  of  the 
depository  institution,  such  as  in  the 
case  of  a  previously  undetected 
counterfeit  security,  the  Department 
reserves  the  right  to  adjust  the  CUBES 
or  BECCS  account. 

f35&12    Separate  maintenance  of 
accounts. 

CUBES  and  BECCS  accounts  will  be 
maintained  separately  from  accounts 
maintained  in  Treasury's  STRIPS 
(Separate  Trading  of  Registered  Interest 
and  Principal  of  Securities)  program. 

S35&13    Processing  against  master 
accounts. 

The  depository  institution  agrees  that 
all  charges  associated  with  its  CUBES 
and  BECCS  accounts,  including  the 
conversion  fee,  will  be  processed 
against  its  master  account  on  the  books 
of  a  Federal  Reserve  Bank. 

$35&14    Program  prohibitions. 

Once  detached  bearer  coupons  and 
bearer  caorpora  have  been  converted  to 


book-entry  form,  reconversion  to 
physical  form  is  prohibited.  The 
reconstitution  of  a  BECCS  security  with 
CUBES  securities  or  any  combination  of 
Treasury  obligations  is  prohibited. 

1368.15    Authority  Of  Federal  Reaerve 
Banks. 


The  Federal  Reserve  Bank  of  New 
York  is  hereby  authorized  as  fiscal  agent 
of  the  United  States  to  perform 
functions  with  respect  to  this  part. 

S358.16   UmlWion  of  liability^ 

Except  as  otherwise  provided  by 
regulation,  dicular,  or  written 
agreement,  the  Federal  Reserve  Bank  of 
New  York  sh^l  be  Uable  in  connection 
with  any  action  taken  or  omission  by  it 
only  for  its  failure  to  exercise  ordinary 
care.  In  no  event  shall  the  Federal 
Reserve  Bank  of  New  Yorie  or  the 
Department  have  or  assume  any 
responsibility  to  any  party  except  the 
sending  and  receiving  depository 
institutions  involved  in  a  CUBES  or 
BECCS  transaction.  In  no  event  shall  the 
Federal  Reserve  Bank  of  New  York  or 
the  Department  assiune  any 
responsibiUty,  in  connection  with  a 
CUBES  or  BECCS  transaction,  for  the 
insolvency,  neglect,  misconduct, 
mistake  or  default  of  another  bank  or 
person,  including  the  immediate 
participants. 

§358.17    Indemnification. 

The  submitting  depository  institution 
shall  indemnify  the  United  States 
against  any  loss  which  may  occur  as  a 
result  of  the  conversion  of  a  bearer 
corpus  missing  one  or  more  associated 
callable  coupons. 

$35&18   Waiver  of  regulatlona. 

The  Secretary  of  the  Treasury  reserves 
the  right,  in  the  Secretary's  discretion, 
to  waive  or  modify  any  provision(s)  of 
these  regulations  in  any  particular  case 
or  class  of  cases  for  the  convenience  of 
the  United  States  or  in  order  to  reheve 
any  person(s)  of  xmnecessary  hardship, 
if  such  action  is  not  inconsistent  with 
law,  does  noft  impair  any  existing  rights, 
and  the  Secretary  is  satisfied  that  such 
action  will  not  subject  the  United  States 
to  any  substantial  expense  or  liability. 

§358.19    Supplementa.  amendments  or 
revisions. 

The  Secretary  may,  at  any  time, 
prescribe  additional  supplemental, 
amendatory  or  revised  regulations  with 
respect  to  CUBES  and  BECCS. 

[PR  Doc.  9&-5928  Filed  3-5-98;  8:45  am] 
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summary:  This  notice  is  being  published 
to  announce  the  reopening  by  the 
Department  of  the  Treasury  of  its 
Coupons  Under  Book-Entry  Safekeeping 
(CUBES),  and  the  opening  of  its  Bearer 
Corpora  Conversion  System  (BECCS) 
programs,  pursuant  to  the  newly 
amended  31  CFR  part  358.  The 
reopening  of  CUBES  will  permit  the 
conversion  to  book-entry  of  certain 
physical  coupons  detached  from  U.S. 
Treasury  bearer  seciuities.  The  opening  ' 
of  BECCS  will  permit  the  conversion  to 
book-entry  of  U.  S.  Treasury  stripped 
bearer  corpora  to  book-entry  form. 
CUBES  and  BECCS  securities  will  be 
held  in  the  commercial  book-entry 
system,  or  TRADES.  With  the  openings 
of  the  conversion  window  for  CUBES 
and  BECCS,  depository  institutions 
holding  eUgible  coupons  and  corpora 
will  have  the  opportunity,  during  the 
period  from  April  6, 1998,  to  and 
including  October  9, 1998,  to  convert 
such  coupons  and  corpora  to  book-entry 
form.  Other  entities  wishing  to  convert 
coupons  and  corpora  must  arrange  to  do 
so  through  a  depository  institution. 
DATES:  April  6, 1998  through  October  9, 
1998,  as  described. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Parker,  Director,  Division  of 
Securities  Systems,  Bureau  of  the  Public 
Debt  (304)  480-7761;  Susan  Khmas. 
Attorney-Adviser,  Office  of  the  Chief 
Counsel,  Bureau  of  the  Public  Debt  (304) 
480-5192;  Edward  C.  Gronseth,  Deputy 
Chief  Coimsel,  Office  of  the  Chief 
Counsel,  Bureau  of  the  Public  Debt  (304) 
480-5192. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  amending  31  CFR  part  358,  the 
regulations  governing  CUBES,  is 
published  in  this  issue  of  the  Federal 


Register.  The  final  rule  adds  a  new 
program,  BECCS,  that  provides  for  the 
conversion  of  United  States  Treasury 
stripped  bearer  corpora  to  book-entry. 
To  reflect  the  expanded  scope  of  part 
358,  the  title  of  the  part  has  changed  to 
Regulations  Governing  Book-Entry 
Conversion  of  Detached  Bearer  Coupons 
and  Bearer  Corpora.  The  amendment 
updates  the  terms  and  conditions 
governing  conversions  of  coupons  that 
occiu-  after  the  effective  date  of  the  rule 
and  provides  the  terms  and  conditions 
for  the  conversion  of  boarer  corpora  to 
BECCS.  The  amendment  also  shortens 
the  notice  requirement  for  openings  of 
the  CUBES  program  from  two  months  to 
not  less  than  30  calendar  days. 

The  regulations  governing  the  book- 
entry  conversion  of  detach^  bearer 
coupons  and  bearer  corpora  permit 
openings  of  the  CUBES  and  BECCS 
windows  for  conversion  to  book-entry 
form  of  detached,  physical  coupons  and 
stripped  bearer  corpora.  The  newly 
amended  31  CFR  358.0(a)  provides,  in 
part,  that  notice  of  time  periods  for 
conversion,  as  well  as  coupons  and 
corpora  eligible  for  conversion  and 
applicable  fees,  will  be  published  in  the 
Federal  Register  no  less  than  30  days 
prior  to  the  date  coupons  may  be 
presented.  Accordingly,  pursuant  to  that 
authority.  Treasury  will  reopen  the 
window  for  convereion  under  its  CUBES 
program,  and  open  the  window  for 
conversion  under  its  BECCS  program 
beginning  April  6, 1998,  and  ending 
close  of  business  October  9, 1998.  Under 
the  program,  depository  institutions 
holding  coupons  stripped  from  Treasury 
securities  and  bearer  corpora  that  have 
been  stripped  of  all  non-callable 
coupons  will  be  permitted  to  convert 
them  to  book-entry  form.  Entities  other 
than  depository  institutions  that  hold 
such  coupons  and  bearer  corpora  and 
that  wish  to  convert  them  to  book-entry 
accounts  imder  the  CUBES  and  BECCS 
programs  must  arrange  for  conversion 
through  a  depository  institution. 

Detached  bearer  coupons  and  bearer 
corpora  that  are  submitted  within  30 
days  of  their  maturity  date  or,  if  the  call 
provision  has  been  invoked,  within  30 
days  of  their  call  date,  will  not  be 
accepted  for  conversion. 


Presentation  of  coupons  imder  the 
CUBES  and  BECCS  windows  may  be 
made  only  at  the  Federal  Reserve  Bank 
of  New  York  and  in  compliance  with 
the  presentation  procedures  estabUshed 
by  the  Federal  Reserve  Bank  of  New 
York.  Submissions  of  coupons  are 
suo)ect  to  the  terms  and  conditions 
described  in  part  358. 

A  depository  institution  wishing  to 
participate  in  CUBES  or  BECCS  should 
contact  Grace  Jaiman  (212)  720-8183  or 
Joaima  Grever  (212)  720-8184  of  the 
Federal  Reserve  Bank  of  New  York  as 
soon  as  possible  to  obtain  an 
information  package  and  the  necessary 
supplies  required  to  present  the 
stripped  coupons  and  bearer  corpora  in 
acceptable  form.  The  institution  should 
inform  the  Federal  Reserve  Bank  of  New 
Yoik  of  its  intention  to  participate  as 
soon  as  possible,  but  no  later  than  two 
weeks  before  deposit,  and  should 
submit  a  completed  holdings  statement 
on  the  form  provided  in  the  information 
package. 

Participants  will  be  charged  a  separate 
conversion  transaction  fee  of  $4  for  each 
coupon  and  each  corpus  conversion 
transaction  processed.  A  corpus 
submitted  with  all  associated  callable 
coupons  will  be  charged  one  conversion 
transaction  fee.  A  corpus  submitted 
minus  one  or  more  associated  callable 
coupons  will  be  charged  a  transaction 
fee  for  the  convereion  of  the  corpus  and 
a  transaction  fee  for  each  separate 
callable  coupon  converted.  Each  non- 
callable  coupon  submitted  will  be 
charged  a  conversion  transaction  fee. 
The  fee  for  any  coupon  or  corpus  that 
is  rejected  by  the  Department,  for 
whatever  reason,  is  non-refundable. 

Submitters  of  coupons  are  deemed  to 
agree  to  the  terms  and  conditions  set 
forth  in  this  notice,  31  CFR  part  358, 
and  any  other  requirements  that  may  be 
prescribed  by  the  Department  of  the 
Treasury  and  the  Federal  Reserve  Bank 
of  New  York. 

Dated:  March  3, 1998. 

VanZeck. 

Acting  Commissioner,  Bureau  of  the  Public 
Debt. 

(PR  Doc.  98-5927  Filed  3-5-98;  8:45  am] 
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240 11173 

249 11173 

19  CFR 

7 10970 

10 10970 

145 10970 

173 10970 

174 10970 

178 10970 

181 10970 

191 10t^0 

21  CFR 

173 11118 

514 10765 

558 10303 

Propossd  Rulss: 

314 11174 

809 10792 

864 10792 

22  CFR 

41 10304 

24  CFR 

597 10714 

25  CFR 

256 10124 

Proposed  Rules: 

Ch.  Ill 10798 

26  CFR 

1 10306,  10772 

Proposed  Rules: 

1 11177 

301 10798 

28  CFR 

60 11119 

61 11120 

29  CFR 

Proposed  Rulss: 

2200 10166 
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ii  Federal 

30CFR 

870 10307 

916 10309 

943 _.10317 

31CFR 

368 _ 11354 

500.„ 10321 

505 10321 

515 - -.10321 

32CFR 

PropoMd  RutaK 

323 1 1 198 

33CFR 

117 _ 10139,10777 

»CFR 

2 11 121 

3 -11122 

17 „ -.1 1 123 

nCFR 

PrepoMd  Rulw: 

111 _ 11199 

40CFR 

82 11084 

131 10140 

180 10637.  10543. 10645. 

10718 

264 11124 

265 11124 

300 - - V 11332 

Proposed  Rutos: 

131 10799 

180 10352.  10722 

264 11200 

265 11200 

300 10582.  11340 

42CFR 

400 11147 

409 11147 

410 11147 

411 11147 

412 11147 
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498 11147 
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Ch.lV 10732 

44CFR 

65 10144.10147 

67 _....1015O 


67 „....10168 

206 - 10816 

46CFR  I 

Piopo— d  Rul— ;  1 

283 10264 

307 ., 10173 

46CFR  ! 

56 - 10547 

71 10777 

47CFR 

1 10153,10780 

22 - 10338 

24 10153.  10338 

27 - 10338 

73 10345.10346 

90 ~ 10338 

101 10338, 10778.  10780 

PropoMd  RutaK 

1 10180 

25 11202 

73 10354.  10355 

100 11202 

48CFR 

915 10499 

927 10499 

962 10499 

970 10499 

1511 10548 

1515 10548 


1552 10548 

PropoMdRulM: 

32 11074 

52 11074 

232 11074 

252 :....11074 

49CFR 

1 10781 

194 10347 

PropoMdRulM: 

383 10180 

384 10180 

571 10355 

653 10183 

654..- 10183 

SOCFR 

21 10550 

600 - 10677 

622 10154.10561 

648 1 1 160 

660 10677 

679 -.10569.  11160.  11161, 

11167 
697 10154 

PfOpOMd  RUMS! 

17 10817 

679 10583 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  6,  1998 

AGRICULTURE 

DEPARTMENT 

Food  Sataty  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Ham  with  natural  juices 
products;  use  of  binders; 
published  1-5-98 

AGRICULTURE 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Chief  Financial  Officer; 
published  3-6-98 
COMMERCE  OEPARTMENT 
National  Ooaanic  and 
Atmoaphwic  Administration 
Fishery  conservation  and 
management: 
Maaka;  fisheries  of 
Exclusive  Economic 
Zone— 

GuH  of  Alaska  and  Bering 
Sea  and  Aleutian 
Islands  groundfish; 
published  2-4-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances: 
Significant  new  uses— 
Butanamide,  etc.; 
published  2-4-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Acidified  sodium  chlorite 
solutions;  published  3-6- 
98 

JUSTICE  DEPARTMENT 

Federal  Law  Enforcement 
Officers;  authorization  and 
issuance  of  search  warrant; 
published  3-6-98 

National  Environmental  Policy 
Act:  implementation: 
Categorical  exclusions; 
published  3^98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Inland  and  international 
navigation  mles: 
Technical  fighting  provisions 

and  interpretive 

regulations;  pubUshed  2-4- 

98 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnlstretion 

Ainworthiness  directives: 
Bombardier;  published  1-30- 
98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Hybrid  III  test  dummy; 
minor  technicaJ 
amendments;  published 
2^98 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Persian  Gulf  veterans; 

undiagnosed  Hlnesses 

compensation;  published 

3-6-98 
Organization,  functions,  and 
authority  delegations: 
General  Counsel  et  al.; 

published  3-6-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrteuiturai  Martwting 


Grapes  grown  in— 
Caiifomia;  comments  due  by 
3-9-98;  published  1-7-98 
Limes  and  avocados  grown  in 
Florida;  commerrts  due  t>y 
3-12-98;  published  2-10-98 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  contagious 
equine  metritis  (CEM)- 
affected  countries — 
Oidahoma;  receipt 
authorization;  comments 
due  by  3-9-98; 
published  2-6-98 
Ruminants,  meat  and  meat 
products  from  ruminants, 
and  other  ruminant 
products  from  countries 
where  bovine  spongiform 
encephalopathy  exist; 
restrictions;  comments 
due  by  3-9-98;  published 
1-6-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  inspection 

Service 

Meat  and  poultry  inspection: 


Inspection  services;  refusal, 
suspension,  or  withdrawal; 
comments  due  by  3-13- 
98;  published  1-12-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapherfc  Administration 
Ocean  and  coastal  resource 
management 
Marine  sanctuaries — 
Florida  Keys  National 
Marine  Sanctuary; 
comments  due  t^  3-13- 
98;  published  2-11-98 

COMMODTTY  FUTURES 
TRADING  COIimilSSION 

Commodity  Exchange  Act: 
Eligible  bunched  orders, 
account  identification; 
comments  due  by  3-9-98; 
published  1-7-98 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  purchasing 

system  review  exclusions; 

comments  due  by  3-9-98; 

published  1-6-98 
Preaward  survey  of 

prospective  contractor; 

quality  assurance 

Correction;  comments  due 
by  3-9-98;  published  1- 
6-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pdution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  sparic-ignition 
engines  at  or  below  19 
kilowatts;  phase  2 
emission  standards; 
comments  due  by  3-13- 
98;  published  1-27-98 
Air  programs: 

Stratospheric  ozone 
protectk)n— 

Methyl  bromide  emissk>ns; 
control  through  use  of 
tarps;  comments  due  by 
3-9-98;  published  2-6-98 
Methyl  bromide  emisskms; 
control  through  use  of 
tarps;  comments  due  by 
3-9-98;  published  2-5-98 
Air  quality  implementatnn 
plans;  apprisval  and 
promulgatkxi;  various 
States: 

Arizona;  comments  due  t)y 
3-11-98;  published  2-9-98 

Connecticut;  comments  due 
by  3-11-98;  published  2-9- 
98 

Mnhigan;  comments  due  by 
3-12-98;  published  2-10- 
98 

Ozone  Transport 
Assessment  Group 
Regkm;  comments  due  by 
3-9-98;  published  11-7-97 


Texas;  comments  due  by  3- 
11-98;  published  2-9-98 
Clean  Air  Act: 
Ackl  rain  provisions— 
Alkjwances  for  utility  units 
in  1998;  rewston 
T'ethodotogy;  comments 
due  by  3-9-98; 
published  1-7-98 
Pestkades;  tolerances  in  fcx)d. 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  comments  due  by 
3-10-98;  published  1-9-98 
Fenoxaprop-ethyl;  comments 
due  by  3-10-98;  published 
1-9-98 

Gamma  aminobutyric  ackl; 

comments  due  by  3-9-98; 

published  1-7-98 
Qbjtamk:  ackl;  comments 

due  by  3-9-98;  published 

1-7-98 

EQUAL  EMPLOYMENT 
OPPORTUNmr  COMMISSION 

Freedom  of  Intormatfon  Act; 
implementatkxi: 
Regk)nal  Attorney; 
comments  due  by  3-10- 
98;  published  1-9-98 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  claims  ooHection: 
Administrative  offset; 
comments  due  by  3-9-98; 
published  1-6-98 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (RegulatkMi 

Z); 

Consumer  disctosures; 
simplifKatnn  and 
improvement;  comments 
(kje  by  3-9-98;  published 
2-6-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkxi  Reguiatkm 
(FAR): 

Contractor  purchasing 

system  review  exclusk)ns; 

comments  due  by  3-9-98; 

publshed  1-6-98 
Preaward  survey  of 

prospective  contractor; 

quality  assurance 

Correctk)n;  comments  due 
by  3-9-98;  published  1- 
6-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Radk)togKal  health: 
Diagnostk:  x-ray  systems 
and  major  components; 
performance  standard; 
comments  and  infonnation 
request;  comments  due 
by  3-11-98;  published  12- 
11-97 


IV 
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HEALTH  AND  HUMAN 
SERVICES  D9ARTMENT 
Health  ^n  Financing 
Adminlatratlon 

Medicare  and  medicaid: 
Ptiysidans'  referrals  to 
health  care  entities  with 
which  they  have  financial 
reiationshi|3s;  comments 
due  by  3-10-98;  put>lished 
1-9-98 
Medicare: 
End  stage  renal  disease- 
Optional  prospecdveiy 
determined  payment 
rates  for  skilled  nursing 
facilities;  comments  due 
by  3-10-98;  published 
1-9-98 
Physicians'  referrals; 
advisory  opinions; 
comments  due  by  3-10- 
98;  published  1-9-98 

HOUSINQ  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  building  products 
standards  and  certification 
program;  use  of  materials 
buHelins;  comments  due  by 
3-12-98;  published  2-10-98 

JUSTICE  DEPARTMENT 

hnmlgratton  and 
NatufaUiatlon  Service 

Immigration: 
Immigration  examination  fee 
account;  aciustment; 
comments  due  by  3-13- 
98;  published  1-12-98 
JUSTICE  DEPARTMENT 
Justice  Acquisition  Regulations 
(JAR): 

Federal  Acquisition 
Streamlining  Act  and  the 
National  Perfonnance 
Review 
Recommendations; 


implementatiorr,  comments 
due  by  3-10-98;  published 
1-9-98 
LABOR  DEPARTMENT 
Mine  Sefety  and  HeaNh 
Adminiatiatlon 
Metal  and  nonmetal  mine  and 
coal  mine  safety  and  health: 
Underground  mines— 
Roof-tx)Ming  machines 
use;  safety  standards; 
comments  due  by  3-9- 
98;  published  2-12-98 
LABOR  DEPARTMENT 
OccupaOonai  Safety  «id 
Health  Adminlatratlon 
Safety  and  health  standards, 
etc.: 

Respiratory  protection; 
comments  due  by  3-9-98; 
published  1-fr^ 
NATK)NAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Contractor  purchasing 
system  review  exclusions; 
comments  due  by  3-9-98; 
published  1-6-98 
Preaward  sun/ey  of 
prospective  contractor, 
quality  assurance 
Correction;  comments  due 
by  3-9-98;  pubiisHed  1- 
6-98 
PERSONNEL  MANAQEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  3-11-98; 
published  2-9-98 
STATE  DEPARTMEMT 
Consular  services;  fee 
sc^iedule: 

Decedent  estate  procedures; 
comments  due  by  3-11- 
98;  published  2-9-98 


Visas;  nonimmigrant 
documentation: 
Aliens,  inadmissit)ility, 
nonimmigrants,  passports, 
and  visas;  place  of 
application;  comments  due 
by  3-9-98;  published  1-7- 
98 
TRANSPORTATION 
DEPARTMENT 
Coaat  Quard 

Ports  and  watenways  safety: 
Logan  International  Airport, 
MA;  dignitary  arrival  and 
defxirture  security  zone; 
comments  due  by  3-9-98; 
published  1-8-98 
San  Juan  Harbor,  PR; 
safety  zone;  comments 
due  by  3-9-98;  published 
2-6-98 
TRANSPORTATION 
DEPARTMENT 
Federal  AvtaUon 
Adminlatratlon 
Air  carrier  certification  and 
operations: 

Commercial  passenger- 
carrying  operations  in 
single-engine  aircraft: 
gyroscopic  instrumentation 
redundant  power 
instrument  fKght  rule 
clarification;  comments 
due  by  3-12-98;  published 
2-10-98 
Ainworthiness  directives: 
AERMACCI  S.pA; 
comments  due  by  3-9-98; 
published  2-2-98 
Aerospatiale;  comments  due 
by  3-9-98;  published  2-5- 
98 
Airbus;  comments  due  by  3- 

9-98;  published  2-12-98 
Alexander  Schleicher  GmbH; 
comments  due  by  3-9-98; 
published  2-2-98 


BritistT  Aerospace; 
I    comments  due  by  3-9-98; 
I     published  2-6-98 

EXTRA  Fkigzeugbau  GmbH; 
comments  due  by  3-10- 
98;  published  2-10-98 

Fokken  comments  due  by 
3-9-98:  published  2-5-98 

Industrie  Aeronautiche  e 
Meccaniche  Rinaldo 
Piaggio  S.p.A.;  comments 
due  by  3-9-98;  published 
2-2-98 

McDonnell  Douglas; 
comments  due  by  3-9-98; 
published  1-22-98 

Saab;  comments  due  by  3- 
9-98;  published  2-5-98 

Class  E  airspace;  comments 
due  by  3-12-98;  published 
1-26-98 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  AdnUniatratlon 

Motor  vehicle  safety 
standards: 

Rear  impact  guards;  petition 
I      denied;  comments  due  by 
I       3-12-98;  published  1-26- 
98 

TREASURY  DEPARTMENT 

Thrift  SupervMon  Office 

Capital  distributions;  comments 
due  by  3^98;  published  1- 
7-98 

Lending  and  investinent 

Adjustable-rate  mortgage 
loans;  disclosure 
requirements;  comments 
due  by  3-9-98;  published 
1-8-98 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  Sataty  and  Inspection  Service 
9  CFR  Part  381 


[Docket  Na  W-007F] 
RIN  0683^017 

Use  of  Two  Kinds  of  Poultry  WWiout 
Label  Change 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 

action:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  poultry  products  inspection 
regulations  by  adding  a  provision  to 
permit  manufacturers  of  poultry 
products  to  interchange  the  amounts 
and  kinds  of  poultry,  within  specified 
limits,  in  a  product  without  requiring 
that  each  such  formulation  change  have 
a  separate  label.  The  provision  apphes 
in  situations  where  two  kinds  of  poultry 
make  up  at  least  70  percent  of  the 
poultry  and  poultry  ingredients  used  in 
the  product  formulation  and  neither  of 
the  two  kinds  of  poultry  used  constitute 
less  than  30  percent  of  the  poultry  and 
poultry  ingredients  used.  In  these 
situations,  one  label  with  the  word 
"and"  instead  of  a  comma  between  the 
names  of  each  of  the  kinds  of  poultry  in 
the  ingredients  statement,  and  in  the 
product  name,  indicates  to  consumers 
that  the  order  of  predominance  of  the 
two  kinds  of  poultry  may  be 
interchanged.  This  action  is  designed  to 
provide  consistent  provisions  for  meat 
and  poultry  products. 

EFFECTIVE  DATE:  May  8, 1998. 

FOR  FUim«R  INFORMATION  CONTACT: 
Robert  Post,  Director.  Labeling  and 
Compounds  Review  Division,  Office  of 
Policy,  Program  Development,  and 
Evaluation,  FSIS,  (202)  418-8900. 


SUPPLEMENTARY  INFORMATION: 
Background 

FSIS,  in  response  to  a  petition  by 
Judith  Quick  and  Associates  dated 
March  25, 1995,  published  in  the 
Federal  Register  on  December  27, 1996, 
a  proposed  rule  to  amend  the  poultry 
products  inspection  regulations  (61  FR 
68167).  FSIS  proposed  to  permit  the 
interchange  of  the  amounts  of  two  kinds 
of  poultry  within  specific  limits  so  that 
poultry  product  manufacturers  would 
not  have  to  modify  the  product  label  if 
they  change  the  product  formulation 
within  those  limits.  When  adopted,  this 
change  will  make  the  poultry 
regulations  and  the  meat  regulations 
more  consistent. 

Presently,  the  Federal  meat  inspection 
regulations  provide  that  when  two  red 
meat  species  comprise  at  least  70 
percent  of  the  meat  and  meat  byproduct 
ingredients  of  a  product  formulation, 
and  when  neither  of  the  two  red  meat 
species  constitutes  less  than  30  percent 
of  the  total  weight  of  the  meat  and  meat 
byproducts  useid,  the  red  meat  species 
may  be  interchanged  in  the  proouct 
formulation  without  a  change  being 
made  in  the  label  ingredients  statement, 
provided  that  the  word  "and"  in  lieu  of 
a  comma  is  inserted  between  the 
declaration  of  the  red  meat  species  in 
the  ingredients  statement  (9  CFR 
317.2(f)(l}(v)).  (Meat  byproduct 
ingredients  are  any  parts  of  a  meat 
animal  carcass  that  are  capable  of  use  as 
human  food  other  than  meat.)  This 
provision  far  red  meat  was  promulgated 
in  response  to  an  industry  request  to 
allow  red  meat  processors  to  utilize 
different  amounts  of  meat  ingredients 
without  having  to  develop  and  maintain 
a  large  inventory  of  labels  with  different 
ingredients  statements.  This  flexibility 
of  ingredients  permits  processors  to 
utilize  whatever  species  of  red  meat  is 
least  expensive  at  the  time  they  are 
producing  the  product.  At  the  time, 
USDA  did  not  include  poultry  in  the 
coverage  of  this  provision  because  the 
poultry  industry  was  not  producing 
further  processed  poultry  products 
using  different  poultry  kinds  on  a  very 
widespread  scale.  Conditions  have 
changed  in  the  poultry  industry, 
however,  and  FSIS  is  now  extending 
this  labeling  flexibility  to  poultry  and 
poultry  ingredients.  (Poultry  ingredients 
include  such  products  as  giblets,  skin, 
or  fat  in  excess  of  natural  proportions 
and  Mechanically  Separated  (Kind  of 
Poultry))(MS(K)). 


Discussion  of  the  Effect  of  the  Rule 

Although  the  action  that  FSIS  is 
announcing  in  this  final  rule  is  simple, 
it  is  easy  to  misunderstand.  Section 
38l.ll8(fl,  which  the  Agency  is 
adopting,  applies  to  a  poultry  product  in 
which,  first,  at  least  70  percent  of  the 
poultry  (e.g.,  chicken,  turkey,  chicken 
meat,  turkey  meat)  and  poultry 
ingredients  (such  as  giblets,  skin  and  fat 
in  excess  of  natural  proportions  and 
mechanically  separated  (kind))  consists 
of  two  kinds  of  poultry,  exclusive  of 
poultry  ingredients;  and,  second,  when 
neither  of  the  two  kinds  of  jjoultry, 
exclusive  of  poultry  ingredients, 
constitute  less  than  30  percent  of  the 
poultry  and  poultry  ingredients. 

As  an  example,  let  us  consider  a 
simplified  product  consisting  of  29 
percent  chicken,  28  percent  turkey,  22 
percent  mechanically  separated  chicken 
(i.e.,  a  poultry  ingredient),  and  21 
percent  peas.  The  peas  can  be 
disregarded,  since  the  rule  applies  only 
to  the  poultry  and  poultry  ingredients. 
The  chicken  and  turkey  together 
comprise  57/79  of  the  total  of  the 
poultry  and  poultry  ingredients.  This  is 
approximately  72  percent.  Because  the 
two  kinds  of  poultry  (chicken  and 
tiu-key)  are  over  70%.  the  product  meets 
the  first  requirement.  The  chicken  is 
approximately  37  percent  of  the  poultry 
and  poultry  ingredients  and  the  turkey 
is  approximately  35  percent.  Hence, 
they  both  meet  the  second  requirement 
of  being  greater  than  30  percent  of  the 
poultry  and  poultry  ingredients. 
Therefore,  this  product  could  be  named 
"Chicken  and  Turkey  with  Peas"  and 
the  ingredient  statement  would  read,  in 
order  of  predominance  as  required: 
"Chicken  and  turkey,  mechanically 
separated  chicken,  and  peas." 

As  mentioned  above,  the  poultry 
ingredients  are  included  in  the  total 
amoimt  of  poultry  and  p>oultry 
ingredients.  However,  poultry 
ingredients  must  constitute  no  more 
than  30  percent  of  this  amount,  since  70 
percent  must  be  the  two  kinds  of 
poultry.  In  addition,  all  the  poultry 
ingredients  must  be  listed  separately  in 
the  ingredients  statement,  including  the 
mechanically  separated  (kind)  in 
accordance  with  the  November  3, 1995, 
regulatory  change  in  the  fKJultry 
products  inspection  regulations  (9  CFR 
381.117(e)),  (60  FR  55962). 

In  poultry  products,  the  two  kinds  of 
poultry  that  are  most  often  used  are 
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chicken  and  turkey.  Because  chicken  is 
generally  less  costly  than  turkey,  the  use 
and  applicability  of  this  rule  by  poultry 
processors  is  limited.  But  it  will  be 
useful  in  the  management  of  stock  on 
hand  to  assure  that  inventory  is  used  in 
a  rational  manner  without  numerous 
label  adjustments.  It  should  also  protect 
the  integrity  of  labeling  and  assure  the 
consumer  of  a  reasonable  standard  of 
consistency  in  the  product  name  and 
list  of  ingredients. 

Comments 

FSIS  received  seven  comments  in 
response  to  the  proposed  rule — two 
from  industry  members  and  five  from 
trade  associations.  Overall,  the 
comments  were  in  full  support  of  the 
flexibility  provided  by  the  proposal. 
However,  all  but  one  suggested  changes 
that  they  thought  would  make  the  rule 
more  effective. 

Most  of  the  comments  agreed  that  the 
70/30  flexibility  permitted  by  this  rule 
(denoted  by  the  use  of  the  word  "and") 
was  needed  in  the  product  name  as  well 
as  the  ingredients  statement.  Otherwise, 
they  pointed  out,  no  benefit  would  be 
achieved  with  this  regulatory  change. 

The  Agency  agrees  with  the 
comments,  and  thus  it  has  provided  in 
§  381.118(f)  for  the  use  of  "and"  in  the 
product's  name  as  well  as  in  the 
ingredient  statement. 

Several  comments  stated  that 
mechanically  separated  (kind)  (MS(K)) 
poultry  (i.e.,  a  poultry  ingredient) 
should  be  permitted  as  part  of  the  two 
kinds  of  poultry.  One  comment 
suggested  that,  at  the  time  of  the 
petition  for  this  rule  change,  the 
standard  of  identity  had  not  been 
established  for  MS(K).  Therefore,  the 
petitioner  would  not  have  had  reason  to 
request  the  explicit  inclusion  of  MS(K) 
in  the  petition.  Further,  it  was  suggested 
that  the  exclusion  of  MS(K)  would 
undermine  the  original  intent  of  the 
petition  and  limit  the  application  of  this 
provision  so  severely  that  the  goals  of 
the  petition  would  not  be  achieved. 
Several  other  comments  wanted 
clarification  in  the  final  rule  whether 
MS(K)  was  permitted  as  part  of  the  two 
kinds  of  poultry. 

The  purpose  of  the  rule  is  to  make  the 
meat  and  poultry  regulations  parallel 
with  regard  to  this  70/30  provision. 
Inasmuch  as  mechanically  separated 
(species)  (MS{S)),  the  red  meat  food 
product  equivalent  to  MS(K),  cannot  be 
used  to  fulfill  the  red  "meat" 
requirements  under  current  regulations, 
MS(K),  a  poultry  food  product,  cannot 
be  used  to  fulfill  the  "poultry" 
requirement.  In  the  proposed  rule,  FSIS 
specifically  used  MS(K)  as  an  example 
of  "poultry  ingredients"  (December  13, 


1996.  61  FR  68167,  68168).  Because 
MS(K)  is  a  poultry  food  product  and  not 
"poultry,"  it  cannot  be  used  to  fulfill  the 
poultry  kind  requirement. 

Many  of  the  comments  suggested  that 
rule  permit  the  use  of  kinds  of  poultry 
and  red  meat  species  so  that  both  meat 
and  poultry,  e.g.,  "beef  and  chicken" 
could  be  used  in  the  70/30  combination. 
The  original  petitioner  did  not  request 
the  flexibility  to  vary  the  amounts  of 
meat  spedes  and  poultry  kinds  in  a 
product.  Thus,  this  request  is  outside 
the  scope  of  the  proposed  rule  and  this 
final  rulemaking.  Furthermore,  the 
Agency  has  no  information  as  to 
consumer  expectations  for  this 
suggested  type  of  flexibility  using  both 
meat  and  poultry  without  requiring  each 
formulation  change  to  have  a  separate 
label.  Lastly,  this  type  of  flexibility 
could  affect  the  appropriateness  of  the 
meat  or  poultry  inspection  legend  on 
the  label  and  raise  standard  questions 
and  requirements  as  to  temperatures  for 
specific  meat  and  poultry  products. 
Thus,  this  type  of  suggested  flexibility 
will  need  to  wait  for  further  integration 
of  the  meat  and  poultry  regulations. 

Some  commenters  requested  that  the 
lower  level  of  poultry  kind  be  changed 
to  20  percent  and  some  requested  the 
change  be  expanded  to  80  percent/2C 
percent  flexibility.  The  20  percent  lower 
level  suggestion  was  obtained  from  FSIS 
Policy  Memos  029  and  030A  entitled 
"Labeling  Poultry  Products  Containing 
Livestock  Ingredients,"  and  "Labeling 
Meat  Products  Containing  Poultry 
Ingredients,"  respectively.  The  purpose 
of  the  policy  memos  was  to  distinguish 
between  when  a  "species"  or  "kind" 
identification  is  needed  as  part  of  the 
product  name  as  opposed  to  being  used 
as  a  product  name  qualifier.  The  use  of 
20  percent  of  one  kind  of  poultry  either 
in  a  70/20  flexibility  or  in  an  80 
percent/20  percent  flexibility,  could 
disrupt  the  order  of  predominance  of 
the  ingredients  in  the  ingredient 
statement  and  could  confound 
consumer  expectations,  since  the 
Agency  has  no  data  on  that  subject  and 
none  were  submitted  to  support  this 
change. 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  If  this  rule  is  adopted:  (1)  All 
State  and  local  laws  and  regulations  that 
are  inconsistent  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  will  not  be 
required  before  parties  may  file  suit  in 
court  challenging  this  rule.  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 


This  rule  has  been  determined  to  be 
not  significant  under  Executive  Order 
12866  and,  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Administrator  has  made  an  initial 
determination  that  this  rule  will  not 
have  a  signiScant  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  The  rule  will  provide 
flexibility  in  the  amount  and  kinds  of 
poultry  that  may  be  used  in  a 
formulation  without  having  to  change 
product  labds. 

Paperwork  Requirements 

Any  paperwork  requirements  are 
approved  under  OMB  Control  No.  0583- 
0092. 

List  of  Subjects  in  9  CFR  Part  381 

Food  labeling,  Meat  inspection. 
Poultry  and  poultry  products. 

For  the  reasons  discussed  in  the 
preamble,  part  381  of  the  poultry 
products  inspection  regulations  (9  CFR 
381)  is  amended  as  follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  450;  21 
U.S.C.  451-470;  7  CFR  2.18,  2.53. 

2.  Section  381.118  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  381 .1 1 8    Ingredients  statement 


(f)  Establishments  may  interchange 
the  identity  of  two  kinds  of  poultry  (e.g., 
chicken  and  turkey,  chicken  meat  and 
turkey  meat)  used  in  a  product 
formulation  without  changing  the 
product's  ingredient  statement  or 
product  name  under  the  following 
conditions: 

(l)(i)  The  two  kinds  of  poultry  used 
must  comprise  at  least  70  percent  by 
weight  of  the  poultry  and  the  poultry 
ingredients  (e.g.  giblets,  skin  or  fat  in 
excess  of  natural  proportions,  or 
mechanically  separated  (kind)]  used; 
and, 

(ii)  Neither  of  the  two  kinds  of  poultry 
used  can  be  less  than  30  percent  by 
weight  of  the  total  poultry  and  poultry 
ingredients  used; 

(2)  The  word  "and"  in  lieu  of  a 
comma  must  be  shown  between  the 
declaration  of  the  two  kinds  of  poultry 
in  the  ingredients  statement  and  in  the 
product  name. 
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Done  at  Washington,  DC,  on  March  2. 
1998. 

Thomas  J.  Billy, 

Administrator. 

(FR  Doc.  98-5987  Filed  3-6-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  Of  Thrift  Supervision 

12  CFR  Part  575 

[98-23] 

RIN  1550-AB04 

Mutual  Holding  Companies 

agency:  Office  of  Thrift  Supervision. 
Treasury. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  amending  its 
mutual  holding  company  regulations  to 
permit  a  mutual  holding  company 
(MHC)  to  establish  a  subsidiary  stock 
holding  company  that  would  hold  all  of 
the  stock  of  a  savings  association 
subsidiary.  The  final  rule  permits  the 
establishment  of  intermediate  stock 
holding  companies  (SHCs)  that  will  be 
subject  to  restrictions  that  are 
substantially  similar  to  those  currently 
apphcable  to  MHCs. 
EFFECTIVE  DATE:  April  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Underwood,  Special  Counsel 
(202/906-7354),  Dwight  C.  Smith, 
Deputy  Chief  Coimsel  (202/906-6990), 
Business  Transactions  Division,  Chief 
Counsel's  Office;  Gary  Masters, 
Financial  Analyst  (202/906-6729) 
Corporate  Activities  Division;  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  D.C.  20552. 
SUPPLEMBITARY  INFORMATION: 
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rv.  Paperwork  Reduction  Act  of  1995 

V.  Executive  Order  12866 

VI.  Regulatory  Flexibility  Act  Analysis 

VII.  Unfunded  Mandates  Act  of  1995 

VIII.  Effective  Date 

I.  Background  of  the  Proposal 

Responding  to  inquiries  ftt)m  MHCs 
and  mutual  savings  associations 
concerning  the  formation  of  second-tier 
stock  holding  companies,  OTS  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  soliciting  comment 
on  issues  raised  by  the  existence  of 
SHCs.'  On  June  5. 1997,  OTS  published 


a  notice  of  proposed  rulemaking  (NPR) 
proposing  to  amend  its  regulations  to 
permit  the  establishment  and  operation 
of  federally  chartered  mid-tier  holding 
companies.2  The  purpose  of  the 
proposed  amendinent  was  to  enhance 
.    the  organizational  flexibihty  of  the  MHC 
structure  and  to  enable  MHCs  to 
compete  more  effectively  in  the 
marketplace.  Additionally,  permitting 
the  formation  of  SHCs  will  allow  MHCs, 
through  the  SHCs,  greater  flexibility  in 
structuring  stock  repurchase  programs. 

Under  current  12  CFR  part  575,  a 
mutual  savings  association  may 
reorganize  into  a  MHC  structure  where 
the  MHC  owns  at  least  a  majority  of  the 
stock  of  a  subsidiary  savings 
association.  Depositors  of  the  mutual 
savings  association  continue  to  maintain 
a  depositor-creditor  relationship  with 
the  stock  savings  association  subsidiary, 
while  retaining  their  other  indicia  of 
ownership,  e.g.,  voting  and  liquidation 
rights,  with  the  MHC.  This  structure 
permits  the  balance  of  the  shares  (up  to 
49.9%)  of  the  stock  savings  association 
subsidiary  to  be  sold  to  the  puMic  in 
one  or  more  offerings  when  the  MHC  is 
formed,  or  later. 

The  final  rule  will  permit  the  MHC  to 
form  an  SHC  to  hold  all  of  the  shares  of 
the  stock  savings  association  subsidiary. 
The  SHC.  like  the  stock  savings 
association  subsidiary  under  the  current 
rule,  will  be  required  to  issue  at  least  a 
majority  of  its  shares  to  the  MHC  and 
may  issue  up  to  49.9%  of  its  shares  to 
the  pubUc.  Under  the  final  rule,  the  SHC 
will  be  required  to  hold  100%  of  the 
shares  of  the  savings  association 
subsidiary.  The  final  rule,  like  the  NPR, 
provides  that  the  SHC  structiu^  may  not 
be  used  to  evade  or  frustrate  the 
purposes  of  12  CFR  part  575  or  related 
provisions  of  12  CFR  part  563b  that 
govern  mutual-to-stock  conversions  by 
savings  associations.  OTS'  guiding 
principle  with  respect  to  MHC 
conversion  rules  is  that  the  substantive 
and  procedural  hmitations  applicable  to 
such  transactions  should  mirror  those 
for  a  mutual-to-stock  conversion  of  a 
savings  association.  This  is  so  insiders 
or  minority  shareholders  do  not  get  a 
windfall  by  achieving  something  [e.g.,  a 
greater  ownership  interest)  through  an 
MHC  reorganization  and  subsequent 
conversion  to  stock  form  that  they 
cannot  accomplish  through  a  direct 
mutual-to-stock  conversion  of  the 
savings  association. 

n.  General  Discussion  of  the  Comments 

Eleven  commenters  responded  to  the 
NPR  proposal:  one  savings  bank;  one 
mutual  holding  company;  two 


individuals;  three  trade  groups;  and  four 
law  firms.  All  but  one  of  the 
commenters  generally  supported  the 
concept  of  SHCs.  The  one  commenter 
who  did  not  support  the  formation  of 
SHCs  was  opposed  to  any  changes  to 
OTS'  rules  governing  mutual  holding 
companies.  Most  of  the  commenters 
argued  for  greater  flexibility  and  fewer 
restrictions  on  SHCs  than  set  forth  in 
the  proposed  rule.  Two  of  the  trade 
groups  that  commented,  however,  were 
generally  supportive  of  the  rule  as 
proposed. 

The  final  rule  is  substantially  similar 
to  the  proposed  rule.  Specific  comments 
addressing  various  sections  are 
discussed  in  the  description  of  the 
revisions  to  12  CFR  part  575  set  forth 
below. 

ni.  Analysis  of  Final  Rule 

A.  Federal  Charter  and  Bylaws  for  SHCs 

OTS  proposed  that  SHCs  must  be 
federally  chartered.  The  final  rule 
continues  this  requirement  and  defines 
a  SHC  as  a  mutual  holding  company  for 
purposes  of  section  10(o)  of  the  Home 
Owners'  Loan  Act  (HOLA).  As  a  MHC. 
the  SHC  is  subject  to  the  exclusive 
jurisdiction  of  OTS.  OTS  consistently 
has  interpreted  section  10(o)  and  its 
legislative  history  as  demonstrating 
Congress'  intent  that  section  10(o) 
expressly  preempts  state  law  with 
regard  to  the  creation  and  regulation  of 
MHCs.3 

Two  commenters  questioned  whether 
OTS  has  the  statutory  authority  to 
charter  SHCs.  OTS  believes  that  it  has 
authority  under  section  10(o)  to  charter 
SHCs.  Section  10(o)(10)(A)  of  HOLA 
defines  a  mutual  holding  company  as  "a 
corporation  organized  as  a  holding 
company  under  [section  10(o)  of 
HOLA)."  Given  this  broad  definition, 
coupled  with  the  exphcit  statutory 
revisions  and  legislative  history 
expressing  Congress'  intent  that  OTS 
have  exclusive  authority  to  charter  and 
regulate  MHCs,  OTS  believes  there  is  a 
clear  statutory  basis  for  OTS  to  charter 
a  SHC  as  a  mutual  holding  company. 

As  indicated  in  the  preamble  to  the 
final  rule  adopting  12  CFR  Part  575  in 
1993,  the  mutual  holding  company 
provisions  were  amended  by  the 
Financial  Institutions  Reform,  Recovery. 
And  Enforcement  Act  of  1989,  Public  L. 
101-73,  103  Stat.  183  (1989),  to 
expressly  provide  that  mutual  holding 
companies  would  be  chartered  and 
subject  to  regulations  prescribed  by  the 


'  61  FR  58144  (November  13.  1996). 


'62  FR  30/78  (June  5.  1997). 


'See  58  FR  44105.  44106-M107  (August  13. 
1993)  (discussion  of  OTS'  exclusive  auUiority  lo  " 
charter  and  regulate  MHCs). 
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Director  of  OTS.*  The  explanatory 
statement  offered  at  the  mark-up  of  the 
legislation  stated  that  the  amendments 
"would  provide  a  clear  regulatory 
framework  for  MHCs,  and 
unquestionable  regulatory  authority  to 
the  (OTS)  by  providing  that  MHCs  will 
be  chartered  by  the  (Director  of  OTS) 
and  subject  to  OTS  regulation." '  OTS 
believes  that  Congress  has  set  forth  a 
detailed  statutory  scheme  that  addresses 
virtually  all  of  the  material  aspects  of 
the  establishment  and  corporate 
governance  of  a  mutual  holding 
company.  Thus,  it  follows  that  Congress 
intended  for  OTS  to  occupy  the  field  of 
mutual  holding  company  regulation  for 
savings  associations  and  that  requiring 
SHCs  to  be  federally  chartered  is 
consistent  with  both  the  statute  and 
Congressional  intent. 

Moreover,  MHC  structures  are 
fundamentally  different  from  traditional 
savings  and  loan  and  bank  holding 
companies.  Because  of  their  unique 
hybrid  structure — part  mutual,  part 
stock — OTS  has  attempted  to  ensure 
that  the  interests  of  the  mutual  members 
are  not  diminished  or  exploited  in 
connection  with  the  formation  and 
operation  of  the  MHC.  OTS  has  been 
mindful  that  many  MHCs  do  eventually 
convert  to  full  stock  form  under  OTS' 
mutual  to  stock  conversion  regulations. 
Thus,  unlike  a  traditional  state- 
chartered  savings  and  loan  holding 
company,  a  MHC  is  the  corporate 
repository  of  the  mutual  members' 
economic  and  legal  interests.  OTS' 
policy  has  always  been  that  a  MHC  and 
its  subsidiaries  may  not  take  any  action 
that  would  violate  the  substantive 
provisions  and  policies  of  the  mutual  to 
stock  conversion  regulations.  Treating  a 
SHC  as  a  traditional  state-chartered 
savings  and  loan  holding  company 
would  substantially  reduce  OTS'  ability 
to  effectively  protect  the  rights  of  the 
mutual  members  and  ensure  consistent 
treatment  under  the  mutual  to  stock 
conversion  regulations  for  members  of 
MHCs  and  members  of  mutual  savings 
associations  that  do  not  form  MHCs. 

The  MHC  statute  clearly  contemplates 
that  the  reorganizing  savings  association 
will  be  a  directly  owned  subsidiary  of 
a  federally  chartered  mutual  holding 
company.  To  permit  a  state-chartered 
corporation  to  control  the  reorganizing 
savings  association  is  inconsistent  with 
OTS*  occupation  of  the  field  of  MHC 
regulation,  would  diminish  OTS'  ability 
to  regulate  the  corporate  governance 


*Id.  Under  the  original  MHC  provisions  adopted 
as  part  of  the  Competitive  Equality  Banking  Act  of 
1987.  it  was  unclear  whether  MHCs  would  be 
federally  chartered  or  state-chartered  entities. 

*ld.  at  44106. 


provisions  of  the  intermediate  holding 
company,  and  create  potential  conflicts 
between  fiederal  and  state  regulation. 
One  commenter  suggested  that  OTS 
could  deal  with  any  issues  concerning 
corporate  governance  provisions  by 
imposing  conditions  in  connection  with 
the  approval  of  the  application.  OTS 
questions  whether  this  proposed 
solution  is  viable.  OTS  beUeves  that 
requiring  a  federal  charter  for  a  SHC  is 
the  best  means  of  ensuring  consistent 
and  non-conflicting  corporate 
governance  provisions  for  the  MHC,  the 
SHC  and  their  savings  association 
subsidiary.  This,  in  turn,  would  ensure 
that  OTS  has  adequate  authority  to 
protect  and  balance  the  interests  of  all 
the  parties  involved  in  a  MHC 
reorganization. 

Requiring  SHCs  to  be  federally 
chartered  is  also  consistent  with  the 
statutory  requirement  under  section 
10(o)(9)  that  authorizes  the  appointment 
of  a  trustee  as  receiver  for  a  MHC  that 
is  in  default  or  that  has  a  savings 
association  subsidiary  that  is  in  default. 
Under  section  10(o)(9),  a  trustee  has  the 
authority  to  liquidate  the  assets  of  the 
MHC  (and  satisfy  any  liabilities)  and 
distribute  the  net  proceeds  to  the 
owners  of  the  MHC  or  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
to  the  extent  that  the  FTDIC  has  suffered 
any  loss  as  insurer  of  the  savings 
association  subsidiary.  By  requiring  that 
the  SHC  be  treated  as  a  MHC  and  be 
federally  chartered,  OTS  will  have  clear 
authority  to  seek  the  appointment  of  a 
trustee  as  receiver  of  a  SHC  whenever 
the  parent  MHC  or  its  SHC  or  savings 
association  subsidiary  is  in  default.  This 
will  ensure  that  the  receiver  of  the  MHC 
has  the  maximum  flexibility  to  liquidate 
the  assets  of  the  SHC  to  ensure  that  any 
losses  to  the  FDIC  as  insurer  are 
minimized. 

One  commenter  argued  that  section 
10(o)(4)(A)  of  HOLA  is  inconsistent 
with  the  idea  that  the  SHC  could  be 
defined  as  a  MHC  under  the  statute. 
Section  10(o)(4KA)  provides  that 
"[pjersons  having  ownership  rights  in 
the  mutual  association  *  *  *  shall  have 
the  same  ownership  rights  with  respect 
to  the  mutual  holding  company."  OTS 
does  not  agree  that  this  section  is 
inconsistent  with  the  proposal  to 
authorize  a  federal  charter  for  SHCs. 
Under  the  final  rule,  a  SHC  must  always 
be  controlled  by  a  parent  MHC.  The 
members'  interest  referenced  by  section 
10(o)(4)(A)  will  reside  directly  with  the 
parent  MHC.  As  the  parent  MHC  is 
required  to  maintain  a  majority 
ownership  interest  in  the  SHC,  the 
members  will  also  indirectly  maintain 
the  same  ownership  rights  in  the  SHC 
that  they  had  in  the  mutual  association. 


OTS  beUeves  that  having  the  SHC 
directly  controlled  by  the  parent  MHC  is 
consistent  with  the  language  and  intent 
of  section  10(o)(4)(A)  when  viewed  in 
the  context  of  \he  entire  statute.  OTS 
also  believes  the  addition  of  another 
holding  company  in  the  structure  does 
not  diminish  the  interest  of  the  mutual 
associations'  members. 

One  commenter  stated  that  requiring 
SHCs  to  be  federally  chartered  would 
create  problems  because  of  the  lack  of 
any  developed  body  of  corporate  law  for 
SHCs.  As  indicated  in  the  proposal, 
OTS  will  follow  the  charter,  bylaw,  and 
corporate  governance  provisions  that  are 
currently  applicable  to  federal  stock 
savings  associations.  The  corporate 
governance  structure  for  federal  savings 
associations  has  been  in  place  over 
twenty  years  and  the  industry  and 
industry  counsel  are  familiar  with  this 
system.  OTS  believes  that  utilizing  the 
existing  corporate  governance  structure 
for  federal  savings  associations  as  a 
model  for  SHCs  will  minimize  the 
burden  on  SHCs  because  the  existing 
structure  is  ^miliar. 

B.  Stock  Holding  Company  Powers 

Several  commenters  were  in  favor  of 
granting  unitary  savings  and  loan 
holding  company  status  to  SHCs.  They 
stated  that  they  'did  not  perceive  any 
policy  reasons,  such  as  safety  and 
soundness  cnncems,  that  support  a 
different  treatment  for  SHCs  simply 
because  they  are  controlled  by  a  MHC. 
As  indicated  in  the  NPR,  OTS  believes 
that  it  is  not  appropriate  to  treat  SHCs 
as  unitary  savings  and  loan  holding 
companies  under  the  mutual  holding 
company  statute.  Congress  chose  to 
limit  the  activities  of  MHCs  to  those 
permitted  for  multiple  savings  and  loan 
holding  companies  and  bank  holding 
companies  when  it  authorized  MHCs  as 
part  of  the  Competitive  Equality 
Banking  Act  of  1987  (CEBA).  Although 
the  legislative  history  of  CEBA  does  not 
indicate  why,  it  is  reasonable  to  assume 
that  Congress  was  aware  of  the  unique 
nature  of  mutual  institutions  and  their 
relationship  with  these  newly 
authorized  holding  companies  and 
wished  to  limit  the  activities  of  MHCs 
to  those  more  closely  related  to  banking. 

OTS  believes  that  limiting  the 
activities  of  a  SHC  to  those  permitted  to 
the  parent  MHC  is  consistent  with  the 
statute.  Therefore,  the  final  rule  does 
not  authorise  SHCs  to  engage  in 
activities  beyond  those  specified  in 
section  10(o)(5)  of  the  statute.  OTS 
notes,  however,  that  a  SHC  may  utilize 
its  authority  under  section  I0{o)(5)  and 
12  CFR  575.10(a)(6)  to  acquire 
subsidiaries  engaged  in  (i)  any  activity 
authorized  under  12  CFR  Part  559  or  (ii) 
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activities  approved  for  service 
corporations  of  state-chartered  savings 
associations  in  the  state  where  the 
SHC's  savings  association  subsidiary 
has  its  home  office. 

C.  Regulatory  Restrictions  on  Stock 
Pledges,  Dividend  Waivers, 
Indemnification  and  Employment 
Contracts 

The  final  rule  adopts  the  provisions 
set  forth  in  the  NPR  governing  stock 
pledges,  dividend  waivers, 
indemnification,  and  employment 
contracts  without  any  changes.  Similar 
to  the  response  to  the  ANPR.  several 
commenters  argued  that  it  was 
unnecessary  and  inappropriate  to 
impose  the  same  restrictions  on  SHCs 
that  currently  apply  to  MHCs  and  their 
savings  association  subsidiaries.  Several 
commenters,  however,  supported  the 
rule  as  proposed.  OTS,  for  the  reasons 
stated  in  the  NPR  and  discussed  below, 
does  not  find  the  arguments  of  the 
commenters  opposed  to  the  proposed 
rule  persuasive.  As  noted  in  the 
preamble  to  the  NPR,  OTS'  intent  is  to 
increase  the  flexibility  of  the  MHC 
structure  without  diminishing  the 
safeguards  Congress  imposed  in 
adopting  the  statute. 

With  respect  to  stock  pledges,  section 
10(o)(8)  requires  that  the  pledging  of  a 
savings  association's  stock  by  its  parent 
MHC  increase  the  capital  of  the  savings 
association.  OTS  believes  this 
restriction  should  apply  equally  to  both 
an  MHC  and  an  SHC.  Applying  this 
restriction  to  the  SHC  is  consistent  with 
the  statute  and  will  ensure  that  any 
borrowing  using  the  savings  association 
subsidiary's  stock  or  the  SHC's  stock  as 
collateral  will  directly  benefit  the  FDIC- 
insured  savings  association. 

Regarding  dividend  waivers,  one 
commenter  stated  that  no  restrictions 
should  apply  to  the  SHC  since  it  has  no 
mutual  members,  and  its  board  of 
directors  has  no  fiduciary  duties  to  such 
mutual  members.  OTS  does  not  agree 
with  this  assertion.  The  same  concerns 
that  are  present  when  dividends  are 
paid  by  a  savings  association  subsidiary 
to  its  minority  stockholders  but  waived 
by  the  MHC  are  present  when  dividends 
are  paid  to  minority  stockholders  of  an 
SHC  and  waived  by  the  parent  MHC.  In 
both  cases,  the  board  of  directors  of  the 
MHC  must  approve  a  waiver  of  the 
dividend  payments,  and  their  fiduciary 
obligation  is  the  same  in  each  instance. 
It  is  important  in  either  instance  that  the 
value  of  the  waived  dividends  be 
retained  for  the  benefit  of  the  members 
of  the  MHC  to  prevent  potential 
windfalls  to  the  minority  shareholders 
in  a  subsequent  conversion  of  the  MHC. 


One  commenter  suggested  that  the 
SHC  be  permitted  to  issue  two  classes 
of  voting  stock  with  identical  features 
except  that  one  class  would  not  have  the 
right  to  receive  any  dividend  payments. 
Under  this  scheme,  the  MHC  would 
receive  the  class  of  shares  without 
dividend  rights  while  minority 
shareholders  would  receive  the 
dividend-paying  class.  This  proposal 
would  have  precisely  the  same  impact 
as  removing  the  dividend  waiver 
restrictions  that  protect  the  interests  of 
the  MHC  mutual  members,  a  result  that 
OTS  rejects.  If  dividends  could  be  paid 
only  to  the  minority  shareholders  this 
would  divert  the  earnings  of  the  savings 
association  to  the  minority  shareholders 
at  the  expense  of  the  MHC.  For  example, 
if  a  savings  association  subsidiary  had 
40%  of  its  voting  shares  held  by 
minority  shareholders  and  earned  a 
miUion  dollars,  it  would  be  able  to  pay 
out  $1,000,000  to  its  minority 
shareholders  instead  of  the  $400,000 
permitted  under  the  existing  rules.  In 
effect,  the  $600,000  that  would  normally 
be  attributable  to  the  parent  MHC  would 
be  diverted  to  the  minority 
stockholders. 

The  use  of  dual  classes  of  stock  is 
problematic  for  several  additional 
reasons.  First,  it  would  purport  to 
relieve  the  MHCs  board  of  directors 
from  its  fiduciary  obligation  to 
determine  that  the  proposed  dual  stock 
structure  of  the  SHC  is  consistent  with 
the  interests  of  the  mutual  members  of 
the  MHC.  Under  current  rules,  the  board 
of  directors  of  the  MHC  must  make  an 
express  determination  that  a  waiver  of 
dividends  from  the  savings  association 
subsidiary  is  consistent  with  the  board's 
fiduciary  duties  to  the  members  of  the 
MHC.  Use  of  the  dual  stock  structure,  in 
which  the  MHC  would  receive  no 
dividends,  would  allow  the  MHC  board 
effectively  to  approve  a  blanket 
dividend  waiver  without  knowing  the 
amounts  that  would  be  relinquished  by 
the  MHC  or  what  consequences  might 
flow  from  the  MHCs  inability  to  receive 
dividends  in  the  future. 

Ehial  classes  of  stock  would  also 
create  an  obvious  conflict  for  the  MHC 
board  members  who  were  also  minority 
shareholders  of  the  SHC.  These  board 
members  would  have  substantial, 
personal  economic  incentives  to 
maximize  the  payment  of  dividends, 
notwithstanding  the  loss  in  value  to  the 
majority  stockholder,  the  MHC  and  the 
mutual  members — ^to  whom  these 
directors  owe  a  fiduciary  duty.  The  dual 
stock  structure  would  also  permit  the 
minority  shareholders  to  argue  that 
there  should  be  no  dilution  of  their 
ownership  interests  in  the  event  of  a 
conversion  of  the  MHC  since  no 


dividend  waivers  would  have  occurred. 
OTS  beUeves  that  this  would 
completely  elevate  form  over  economic  ' 
substance  and  grant  an  inappropriate 
windfall  to  the  SHCs  minority 
shareholders.  For  these  reasons,  no 
change  was  made  to  final  rule  regarding 
the  treatment  of  waived  dividends. 

Another  commenter  argued  that  it  was 
particularly  inappropriate  to  impose  any 
restrictions  relating  to  indemnification 
or  employment  contracts  on  SHCs  that 
are  more  stringent  than  those  imposed 
on  other  savings  and  loan  holding 
companies.  Since  OTS  believes  SHCs 
should  be  treated  as  MHCs  for  the 
reasons  stated  above,  OTS  has 
determined  to  impose  the  same 
indemnification  and  employment 
contract  restrictions  on  SHCs  that  are 
currently  imposed  on  MHCs.  Thus,  the 
final  rule  is  adopted  without  any 
changes  to  the  indemnification  or 
employment  contract  provisions. 

D.  SHC  Stock  Issuances.  Stock 
Repurchases,  and  Conversion  of  the 
MHC 

Commenters  generally  supported  the 
proposed  rule  on  the  issue  of  stock 
repurchases.  Several  commenters 
objected  to  OTS'  interpretation  that 
restricts  SHCs  (or  savings  association 
subsidiaries  under  the  current  rule) 
from  issuing  stock  to  complete  a  merger 
transaction  without  first  offering  the 
stock  to  mutual  members  on  a  priority 
basis.  A  commenter  argued  that  it  was 
inappropriate  to  continue  to  grant 
mutual  members  priority  subscription- 
rights  where  the  shares  were  being 
issued  in  a  stock- for-stock  merger 
transaction.  Commenters  suggested  that 
OTS  should  consider  other  factors, 
including  management  obtaining  a 
fairness  opinion,  the  value  of  the 
company  being  acquired,  and  whether 
the  shares  of  the  SHC  are  actively  traded 
on  NASDAQ  or  a  stock  exchange  in 
determining  whether  to  permit  stock- 
for-stock  mergers  without  priority 
subscription  rights. 

While  OTS  recognizes  that  there  are 
reasonable  arguments  in  favor  of 
changing  the  current  policy,  OTS  still 
believes  that,  on  balance,  mutual 
members  should  be  granted  a  first 
priority  subscription  right  for  stock 
issued  by  a  savings  association 
subsidiary  or  an  SHC.  As  stated  in  the 
NPR,  OTS  is  aware  that  this  may  result 
in  MHCs  having  less  flexibiUty  than  a 
traditional  savings  and  loan  holding 
company.  This  is  consistent  with  the 
fact  that  the  MHC  structiu-e  is  a  unique 
hybrid  corporate  structure,  part  mutual 
and  part  stock,  that  has  both  advantages 
and  disadvantages.  OTS  also  notes  that 
this  issue  is  not  unique  to  SHCs.  OTS' 
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interpretation  of  12  CFR  575.7  on  stock 
issuances  also  applies  to  issuances  of 
•  stock  by  savings  association  subsidiaries 
that  are  not  owned  by  an  SHC. 

For  this  reason  and  the  other  reasons 
cited  above.  OTS  generally  will 
continue  to  require  that  mutual 
members  be  granted  a  first  priority 
subscription  interest  for  stock  issued  by 
savings  associations  and  SHCs.  OTS 
notes,  however,  that  Section  575.7(d)(6) 
currently  provides  that  OTS  may  permit 
a  non-conforming  stock  issuance  where 
the  applicant  demonstrates  that  it  would 
be  more  beneficial  to  the  issuing  savings 
association.  Under  this  provision,  the 
OTS  believes  that  properly  structured 
merger  transactions  that  do  not  grant 
priority  subscription  rights  may  qualify 
for  approval  and  OTS  is  willing  to 
consider  and  approve  such  transactions 
on  a  case-by-case  basis. 

Most  commenters  generally  supported 
permitting  SHCs  to  engage  in  stock 
repurchases  on  the  same  basis  as  a 
savings  association  subsidiary  of  a 
MHC.  The  final  rule  provides  that  SHCs 
may  not  engage  in  stock  repurchases 
during  the  Uiree  year  period  following 
issuance  of  the  stock  without  the  prior 
approval  of  OTS.  This  will  permit  OTS 
to  evaluate  the  purpose  and  reasons  for 
the  stock  repurchases  on  a  case-by-case 
basis.  OTS  does  not  anticipate  that  it 
will  permit  repurchases  in  amounts 
greater  than  those  that  have  generally 
been  permitted  under  the  mutual  to 
stock  conversion  regulations.* 

One  commenter  requested  that  OTS 
clarify  that  it  would  not  impose  stricter 
standards  in  reviewing  stock 
repurchases  by  SHCs  and  savings 
association  subsidiaries  of  MHCs  than 
those  imposed  on  savings  associations 
converted  under  12  CFR  Part  563b. 
Another  commenter  requested  that  OTS 
revise  12  CFR  575.11(c)  to  add  the 
additional  safe-harbor  purchases 
allowed  under  the  mutual  to  stock 
conversion  regulations.^  OTS  does  not 
believe  that  it  isTiecessary  or 
appropriate  to  include  these  safe-harbor 
provisions  for  SHCs  for  the  reasons 
discussed  below.  OTS  also  does  not 
beheve  that  it  should  impose  a  rigid  or 
inflexible  standard  on  stock  repurchases 
by  subsidiaries  of  MHCs. 

MHCs,  unlike  a  savings  association 
undertaking  a  traditional  mutual  to 
stock  conversion,  have  control  over  the 
amount  of  capital  raised  in  a  stock 
offering.  Thus.  MHCs  should  not  be 
subject  to  the  same  pressures  of  finding 
appropriate  investments  for  the  new 
capital  as  fully  converted  savings 
associations.  Since  management  has 


more  control  over  the  amount  of  capital 
raised  by  a  MHC,  OTS  will  consider  this 
fact  when  reviewing  requests  for  stock 
repurchases  that  occur  during  the  three 
years  following  the  issuance  of  the 
stock.  Each  request,  however,  will  be 
reviewed  on  a  case-by-case  basis  and  a 
decision  to  grant  or  deny  the  request 
will  be  based  upon  all  of  the  relevant 
facts  presented  in  the  request.  OTS  also 
notes  that  after  the  initial  three-year 
period  following  issuance  of  the  stock 
by  a  SHC,  a  SHC  may  engage  in  stock 
repurchases  subject  only  to  the 
restrictions  that  are  applicable  to 
savings  associations  generally.* 

Upon  further  consideration  of  stock 
repurchase  issues,  OTS  is  revising  12 
CFR  575.11(c)  as  proposed  to  restrict  the 
ability  of  SHCs  to  engage  in  open- 
market  repurchases  during  the  three- 
year  period  following  the  issuance  of 
the  stock  to  fund  employee  stock  benefit 
plans  without  obtaining  the  prior 
approval  of  OTS.  Because  of  the 
potential  amoimts  that  may  be  involved 
in  funding  employee  stock  benefit  plans 
(10%  for  stock  option  plans,  4%  for 
management  recognition  plans,  8%  for 
employee  stock  option  plans,  plus  any 
amounts  for  other  tax-qualified  or  non- 
tax-qualified plans),  and  OTS'  desire  to 
more  closely  monitor  repurchases  by  a 
SHC  that  occur  shortly  after  a  stock 
issuance,  the  final  rule  eliminates  this 
safe-harbor  provision.  This  will  also 
ensure  that  the  stock  repurchase 
provisions  affecting  employee  stock 
benefit  plans  for  SHCs  are  consistent 
with  the  provisions  for  converted 
savings  associations  under  12  CFR  part 
563b. 

In  the  NPR,  OTS  stated  its  intention 
to  permit  SHCs  that  are  formed 
subsequent  to  the  initial  MHC 
reorganization  and  stock  issuance  to 
"tack  on"  or  include  the  period  that  the 
shares  issued  by  the  savings  association 
were  outstanding  in  calculating  the 
three-year  period  that  stock  repurchases 
are  restricted.  All  of  the  comments  on 
this  issue  were  favorable.  One 
commenter  requested  that  OTS  make 
the  "tacking"  period  an  explicit  part  of 
section  575.11(c).  OTS  reiterates  its 
intention  to  permit  SHCs  that  are 
formed  after  an  initial  MHC 
reorganization  to  include  the  period  that 
any  minority  shares  of  the  savings 
association  were  outstanding  in 
determining  the  applicability  of  the 
three-year  repurchase  restriction  under 
12  CFR  575.11(c)  and  the  final  rule  has 
been  revised  to  reflect  this  policy. 


IV.  Paperwork  Reduction  Act  of  1995 

The  reporting  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  submitted  to  and  approved  by 
the  Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507^))  under  OMB  Control  No.  1550- 
0072.  Comments  on  all  aspects  of  this 
information  collection  should  be  sent  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550), 
Washington.  D.C.  20503  with  copies  to 
OTS,  1700  G  Street.  NW..  Washington. 
DC  20552. 

The  reporting/recordkeeping 
requirements  contained  in  this  final  rule 
are  found  at  12  CFR  part  575.  The 
information  is  needed  by  OTS  in  order 
to  supervise  savings  associations  and 
mutual  holding  companies  and  develop 
regulatory  policy.  The  likely 
respondents/recordkeepers  are  OTS- 
regulated  savings  associations  and 
mutual  holding  companies. 

Records  are  to  be  maintained  in 
accordance  with  normal  and  customary 
business  practices  as  recommended  by 
private  counsel,  accountants,  etc.,  but 
no  less  than  three  years. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  unless  the  collection 
displays  a  currently  valid  OMB  control 
number.  The  valid  control  number 
assigned  to  the  collection  of  information 
in  this  final  rule  is  displayed  at  12  CFR 
506.1(b). 


-See  12  CFR  563b.3(g)  (1997). 
'  See  12  CFR  563b.3(g)  (1997). 


"See  12  CFR  563.134  (1997). 


UMI 


V.  Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  this  final  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866. 

VI.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  OTS  certifies 
that  this  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
will  create  additional  organizational 
flexibility -for  all  savings  associations 
that  create  mutual  holding  company 
structures. 

VII.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
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Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
OTS  has  determined  that  the  final  rule 
will  not  result  in  expenditures  by  state, 
local,  or  tribal  governments  or  by  the 
private  sector  of  $100  million  or  more. 
Accordingly,  this  rulemaking  is  not 
subject  to  section  202  of  the  Unfunded 
Mandates  Act. 

Vm.  EflEectiTe  Date 

Section  553(d)  of  the  Administrative 
Procedure  Act  generally  requires  an 
agency  to  publish  a  substantive  rule  at 
least  30  days  before  its  effiactive  date. 
Section  553(d)  of  the  APA  permits 
waiver  of  the  30-day  delayed  effective 
date  requirement  for,  inter  alia,  good 
cause  or  where  a  rule  relieves  a 
restriction.  Under  the  ciirrent  rule, 
MHCs  are  not  permitted  to  form  SHCs. 
Waiver  of  the  30-day  delayed  effective 
date  would  relieve  this  restriction  and 
permit  MHCs  to  utilize  this  structure 
immediately  upon  the  efiiective  date.  For 
this  reason,  OTS  finds  that  the  30-day 
delayed  efiiBctive  date  may  be  waived. 

List  of  Sabjects  in  12  CFR  Part  575 

Administrative  practice  and 
procedure.  Capital,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Seciuities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  chapter  V, 
title  12,  Code  of  Federal  Regulations,  as 
follows: 

PART  575— MUTUAL  HOLDING 
COMPANIES 

1.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Anthority:  12  U.S.C.  1462, 1462a,  1463. 
1464, 1467a,  1828.  2901. 

2.  Section  575.2  is  amended  by 
revising  paragraphs  (h)  and  (o)  and 
adding  paragraph  (q)  to  read  as  follows: 

§575.2    Definitions. 

*  •        •        •        • 

(h)  The  term  mutual  holding  company 
means  a  mutual  holding  company 
organized  imder  this  part,  and  unless 
otherwise  indicated,  a  subsidiary 
holding  company  controlled  by  a 
mutual  holding  company,  organized 
under  this  part. 

•  *        »        *        * 

(0)  The  term  Stock  Issuance  Plan 
means  a  plan,  submitted  pursuant  to 

§  575.7  and  containing  the  information 
required  by  §  575.8,  providing  for  the 
issuance  of  stock  by: 

(1)  A  savings  association  subsidiary  of 
a  mutual  holding  company;  or 


(2)  A  subsidiary  holding  company. 

•  *        »        •        • 

(q)  The  term  subsidiary  holding 
company  means  a  federally  chartered 
stock  holding  company,  controlled  by  a 
mutual  holding  company,  that  ovms  the 
stock  of  a  savings  association  whose 
depositors  have  membership  rights  in 
the  {>arent  mutual  holding  company. 

3.  Section  575.6  is  amended  by 
redesignating  paragraphs  (c)  through  (i) 
as  paragraphs  (d)  through  (j)  and  adding 
a  new  paragraph  (c)  to  read  as  follows: 

S575.6    Content* of  Reorganiiation  Plans. 

•  •        •        •        • 

(c)  If  the  reorganizing  association 
proposes  to  form  a  subsidiary  holding 
company,  provide  for  the  organization 
of  a  subsidiary  holding  company  and 
attach  and  incorporate  the  proposed 
charter  and  bylaws  of  such  subsidiary 
holding  company. 

•  •        •        •        • 

4.  Section  575.10  is  amended  by: 

a.  Removing,  in  the  introductory  text 
of  paragraph  (a)(2),  the  phrase  "the 
holding  company",  and  by  adding  in 
lieu  thereof  Uie  phrase  "the  parent 
mutual  holding  company'; 

b.  Revising  tne  first  sentence  of 
paragraph  (a)(3); 

c.  Revising  the  first  sentence  of 
paragraph  {a){4); 

d.  Revising  paragraph  {a)(6)(i)(B);  and 

e.  Revising  the  first  sentence  of 
paragraph  (b)(1). 

The  revisions  read  as  follows: 

1575.10    AequMtion  and  diapoaition  of 


holding  companiM,  and  other  corporations 
by  mutual  hoiding  companies. 

(a)  •  *  • 

(3)  Mutual  holding  companies.  A 
mutual  holding  company  that  is  not  a 
subsidiary  holding  company  may 
acquire  control  of  another  mutual 
holding  company,  including  a 
subsidiary  holding  company,  by 
merging  with  or  into  such  company, 
provided  the  necessfiry  approvals  are 
obtained  from  the  OTS.  including 
(without  limitation)  approval  pursuant 
to  part  574  of  this  chapter.  *  *  • 

(4)  Stock  holding  companies.  A 
mutual  holding  company  may  acquire 
control  of  a  savings  and  loan  holding 
company  in  the  stock  form  that  is  not 

a  subsidiary  holding  company,  provided 
the  necessary  approvals  are  obtained 
from  the  OTS.  including  (without 
limitation)  approval  pursuant  to  part 
574  of  this  chapter.  *  •  * 
•        •        *        •        • 

(6)  •   *   • 
(!)••• 

(B)  It  is  lawful  for  the  stock  of  such 
corporation  to  be  purchased  by  a  federal 


savings  association  under  part  559  of 
this  chapter  or  by  a  state  savings 
association  imder  the  law  of  any  state 
where  any  subsidiary  savings 
association  of  the  mutual  holding 
company  has  its  home  office;  and 

(b)  Dispositions — (1)  A  mutual 
holding  company  shall  provide  written 
notice  to  the  OTS  at  least  30  days  prior 
to  the  effiactive  date  of  any  direct  or 
indirect  transfer  of  any  of  the  stock  that 
it  holds  in  a  subsidiary  holding 
company,  a  resulting  association,  an 
acquiree  association,  or  any  subsidiary 
savings  association  that  was  in  the 
mutual  form  when  acquired  by  the 
mutual  holding  company,  including 
s;tock  transferred  in  connection  with  a 
pledge  pursuant  to  §  575.11(b)  or  any 
transfer  of  all  or  a  substantial  (>ortion  of 
the  assets  or  liabilities  of  any  such 
subsidiary  holding  company  or 
association.  •  •   • 
•        •        •        •        • 

5.  Section  575.11  is  amended  by: 

a.  Revising  paragraph  (b)(1) 
introductory  text,  redesignating  existing 
paragraph  (b)(l)(ii)  as  paragraph 
(b)(l)(iii),  and  adding  a  new  paragraph 
(b)(l)(ii); 

b.  Revising  paragraph  (b)(2); 

c.  Revising  the  introductory  text  of 
paragraph  (c)  and  paragraphs  (cKD  and 
(c)(3);  and 

d.  Revising  paragraph  (e). 

The  revisions  and  addition  read  as 
follows: 

$575.11    Operating  tastrtctions. 

(b)  Pledging  stock — (1)  No  mutual 
holding  company  may  pledge  the  stock 
of  its  resulting  association,  an  acquiree 
association,  or  any  subsidiary  savings 
association  that  was  in  the  mutual  form 
when  acquired  by  the  mutual  holding 
company  (or  its  parent  mutual  holding 
company),  unless  the  proceeds  of  the 
loan  secured  by  the  pledge  are  infused 
into  the  association  whose  stock  is 
pledged.  No  mutual  holding  company 
may  pledge  the  stock  of  its  subsidiary 
holding  company  unless  the  proceeds  of 
the  loan  secured  by  the  pledge  are 
infused  into  any  savings  association 
subsidiary  of  the  subsidiary  holding 
company  that  is  a  resulting  association, 
an  acquiree  association,  or  a  subsidiary 
savings  association  that  was  in  the 
mutual  form  when  acquired  by  the 
subsidiary  holding  company  (or  its 
parent  mutual  holding  company).  In  the 
event  the  subsidiary  holding  company 
has  more  than  one  savings  association 
subsidiary,  the  loan  proceeds  shall, 
unless  otherwise  approved  by  the  OTS, 
be  infused  in  equal  amounts  to  each 
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savings  association  subsidiary.  Any 
amount  of  the  stock  of  such  association 
or  subsidiary  holding  company  may  be 
pledged  for  these  purposes.  Nothing  in 
this  paragraph  [b)(l)  shall  be  deemed  to 
prohibit: 

•  •        •        *         « 

(ii)  The  payment  of  dividends  from  a 
subsidiary  holding  company  to  its 
mutual  holding  company  parent  to  the 
extent  otherwise  permissible;  or 

•  •        •        *        * 

(2)  Within  ten  days  after  its  pledge  of 
stock  pursuant  to  paragraph  (b)(1)  of 
this  section,  a  mutual  holding  company 
shall  provide  written  notice  to  the  OTS 
regarding  the  terms  of  the  transaction 
(including  the  amount  of  principal  and 
interest,  repajnuent  terms,  maturity 
date,  the  nature  and  amount  of 
collateral,  and  the  terms  governing 
seizure  of  the  collateral)  and  shall 
include  in  such  notice  a  certification 
that  the  proceeds  of  the  loan  have  been 
transferred  to  the  subsidiary  savings 
association  whose  stock  (or  the  stock  of 
its  parent  subsidiary  holding  company) 
has  been  pledged. 

•  •        •        •        * 

(c)  Restrictions  on  stock  repurchases. 
No  subsidiary  savings  association  of  a 
mutual  holding  company  that  has  any 
stockholders  other  than  the  association's 
mutual  holding  company  and  no 
subsidiary  holding  company  that  has 
any  stockholders  other  than  its  parent 
mutual  holding  company  shall 
repurchase  any  share  of  stock  within 
three  years  of  its  date  of  issuance  (which 
may  include  the  time  period  the  shares 
issued  by  the  savings  association  were 
outstanding  if  the  subsidiary  holding 
company  was  formed  after  the  initial 
issuance  by  the  savings  association), 
unless  the  repurchase: 

(1)  Is  part  of  a  general  repurchase 
made  on  a  pro  rata  basis  pursuant  to  an 
offer  approved  by  the  OTS  and  made  to 
all  stockholders  of  the  association  or 
subsidiary  holding  company  (except 
that  the  parent  mutual  holding  company 
may  be  excluded  from  the  repurchase 
with  the  OTS'  approval); 

•  *        •        *        • 

(3)  Is  purchased  in  the  open  market  by 
a  tax-qualified  or  non-tax-qualified 
employee  stock  benefit  plan  of  the 
savings  association  (but  not  of  a 
subsidiary  holding  company)  in  an 
amount  reasonable  and  appropriate  to 
fund  such  plan. 
***** 

(e)  Restrictions  on  issuance  of  stock  to 
insiders.  A  subsidiary  of  a  mutual 
holding  company  that  is  not  a  savings 
association  or  subsidiary  holding 
company  may  issue  stock  to  any  insider, 
associate  of  an  insider  or  tax-qualified 


or  non-tax-qualified  employee  stock 
benefit  plan  of  the  mutual  holding 
company  or  any  subsidiary  of  the 
mutual  holding  company,  provided  that 
such  persons  or  plans  provide  written 
notice  to  the  OTS  at  least  30  days  prior 
to  the  stock  issuance.  Subsidiary  savings 
associations  and  subsidiary  holding 
companies  may  issue  stock  to  such 
persons  only  in  accordance  with 
§575.7. 
•        *        •         *        * 

6.  Section  575.12  is  amended  by: 

a.  Revising  paragraph  (a)(2); 

b.  Revising  paragraphs  {b)(l)(ii)  and 
(b)(l)(iii);  and 

c.  Revising  paragraph  (b)(2). 
The  revisions  read  as  follows: 

§  575.1 2    Conversion  or  liquidation  of 
mutual  holdng  companies. 

(a)*  •  • 

(2)  Exchange  of  savings  association 
stock.  Any  stock  issued  pursuant  to 
§  575.7  by  e  subsidiary  savings 
association  or  subsidiary  holding 
company  of  a  mutual  holding  company 
to  persons  other  than  the  parent  mutual 
holding  company  may  be  exchanged  for 
the  stock  issued  by  the  parent  mutual 
holding  company  in  connection  with 
the  conversion  of  the  parent  mutual 
holding  company  to  stock  form.  The 
parent  mutual  holding  company  and  the 
subsidiary  holding  company  or  savings 
association  must  demonstrate  to  the 
satisfaction  of  the  OTS  that  the  basis  for 
the  exchange  is  fair  and  reasonable. 

(b)  •  *  Ml)  *   *  * 

(ii)  The  default  of  the  parent  mutual 
holding  company  or  its  subsidiary 
holding  company;  or 

(iii)  Foreclosure  on  any  pledge  by  the 
mutual  holding  company  of  subsidiary 
savings  association  stock  or  subsidiary 
holding  company  stock  pursuant  to 
§  575.11(b). 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  the  net  proceeds  of 
any  liquidation  of  any  mutual  holding 
company  shall  be  transferred  to  the 
members  of  the  mutual  holding 
company  or  the  stock  holders  of  the 
subsidiary  holding  company  in 
accordance  with  the  charter  of  the 
mutual  holding  company  or  subsidiary 
holding  company. 
***** 

7.  Section  575.14  is  added  to  read  as 
follows: 

§  575. 1 4    Subsidiary  holding  companies. 

(a)  Subsidiary  holding  companies.  A 
mutual  holding  company  may  estabhsh 
a  subsidiary  holding  company  as  a 
direct  subsidiary  to  hold  100%  of  the 
stock  of  its  savings  association 
subsidiary.  The  formation  and  operation 
of  the  subsidiary  holding  company  may 


not  be  utilized  as  a  means  to  evade  or 
frustrate  the  purposes  of  this  part  575  or 
part  563b  of  this  chapter.  The  subsidiary 
holding  company  may  be  established 
either  at  the  time  of  the  initial  mutual 
holding  company  reorganization  or  at  a 
subsequent  date,  subject  to  the  approval 
of  the  OTS. 

(b)  Stock  issuances.  For  purposes  of 
§§  575.7  and  375.8,  the  subsidiary 
holding  company  shall  be  treated  as  a* 
savings  association  issuing  stock  and 
shall  be  subject  to  the  requirements  of 
those  sections.  In  the  case  of  a  stock 
issuance  by  a  subsidiary  holding 
company,  the  aggregate  amount  of 
outstanding  common  stock  of  the 
association  owned  or  controlled  by 
persons  other  than  the  subsidiary 
holding  company's  mutual  holding 
company  parent  at  the  close  of  the 
proposed  issuance  shall  be  less  than 
50%  of  the  subsidiary  holding 
company's  total  outstanding  common 
stock. 

(c)  Charters  and  bylaws  for  subsidiary 
holding  companies—i'i^)  Charters.  The 
charter  of  a  subsidiary  holding  company 
shall  be  in  the  form  set  forth  in  this 
paragraph  (c)|l)  and  may  include  any  of 
the  additional  provisions  permitted 
pursuant  to  paragraph  (c)(2)  of  this 
section.  The  form  of  the  charter  is  as 
follows: 

Federal  MHC  Subsidiary  Holding  Company 
Charter 

Section  1.  Corporate  title.  The  full 
corporate  title  of  the  MHC  subsidiary  holding 
company  is  XXX. 

Section  2.  Domicile.  The  domicile  of  the 
MHC  subsidiaiy  holding  company  shall  be  in 

the  city  of        ,  in  the  state 

of .. 

Section  3.  Duration.  The  duration  of  the 
MHC  subsidiary  holding  company  is 
perpetual. 

Section  4.  Purpose  and  powers.  The 
purpose  of  the  MHC  subsidiary  holding 
company  is  to  pursue  any  or  all  of  the  lawful 
objectives  of  a  federal  mutual  holding 
company  chartered  under  section  10(o)  of  the 
Home  Owners'  Loan  Act,  12  U.S.C.  1467a(o), 
and  to  exercise  all  of  the  express,  implied, 
and  incidental  powers  conferred  thereby  and 
by  all  acts  amendatory  thereof  and 
supplemental  thereto,  subject  to  the 
Constitution  and  laws  of  the  United  States  as 
they  are  now  in  effect,  or  as  they  may 
hereafter  be  amended,  and  subject  to  all 
lawful  and  applicable  rules,  regulations,  and 
orders  of  the  Office  of  Thrift  Supervision 
("Office"). 

Section  5.  Capital  stock.  The  total  number 
of  shares  of  all  classes  of  the  capital  stock 
that  the  MHC  subsidiary  holding  company 

has  the  authority  to  issue  is ,  all 

of  which  shall  be  common  stock  of  par  [or 
if  no  par  is  specified  then  shares  shall  have 

a  stated]  value  of fier  share.  The 

shares  may  be  issued  from  time  to  time  as 
authorized  by  the  board  of  directors  without 
the  approval  of  its  shareholders,  except  as 
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otherwise  provided  in  this  section  5  or  to  the 
extent  that  such  approval  is  required  by 
governing  law,  rule,  or  regulation.  The 
consideration  for  the  issuance  of  the  shares 
shall  be  paid  in  full  before  their  issuance  and 
shall  not  be  less  than  the  par  [or  stated] 
value.  Neither  promissory  notes  nor  future 
services  shall  constitute  payment  or  part 
payment  for  the  issuance  of  shares  of  the 
MHC  subsidiary  holding  company.  The 
consideration  for  the  shares  shall  be  cash, 
tangible  or  intangible  property  (to  the  extent 
direct  investment  in  such  property  would  be 
permitted  to  the  MHC  subsidiary  holding 
company),  labor,  or  services  actually 
performed  for  the  MHC  subsidiary  holding 
company,  or  any  combination  of  the 
foregoing.  In  the  absence  of  actual  fraud  in 
the  transaction,  the  value  of  such  property, 
labor,  or  services,  as  determined  by  the  board 
of  directors  of  the  MHC  subsidiary  holding 
company,  shall  be  conclusive.  Upon  payment 
of  such  consideration,  such  shares  shall  be 
deemed  to  be  fully  paid  and  nonassessable. 
In  the  case  of  a  stock  dividend,  that  part  of 
the  retained  earnings  of  the  MHC  subsidiary 
holding  company  that  is  transferred  to 
common  stock  or  paid-in  capital  accounts 
upon  the  issuance  of  shares  as  a  stock 
dividend  shall  be  deemed  to  be  the 
consideration  for  their  issuance. 

Except  for  shares  issued  in  the  initial 
organization  of  the  MHC  subsidiary  holding 
company,  no  shares  of  capital  stock 
(including  shares  issuable  upon  conversion, 
exchange,  or  exercise  of  other  securities) 
shall  be  issued,  directly  or  indirectly,  to 
officers,  directors,  or  controlling  persons 
(except  for  shares  issued  to  the  parent  mutual 
holding  company)  of  the  MHC  subsidiary 
holding  company  other  than  as  part  of  a 
general  public  offering  or  as  qualifying  shares 
to  a  director,  unless  the  issuance  or  the  plan 
under  which  they  would  be  issued  has  been 
approved  by  a  majority  of  the  total  votes 
eligible  to  be  cast  at  a  legal  meeting. 

The  holders  of  the  common  stock  shall 
exclusively  possess  all  voting  power.  Each 
holder  of  shares  of  common  stock  shall  be 
entitled  to  one  vote  for  each  share  held  by 
such  holder,  except  as  to  the  cumulation  of 
votes  for  the  election  of  directors,  unless  the 
charter  provides  that  there  shall  be  no  such 
cumulative  voting.  Subject  to  any  provision 
for  a  liquidation  account,  in  the  event  of  any 
liquidation,  dissolution,  or  winding  up  of  the 
MHC  subsidiary  holding  company,  the 
holders  of  the  common  stock  shall  be 
entitled,  after  payment  or  provision  for 
payment  of  all  debts  and  liabilities  of  the 
MHC  subsidiary  holding  company,  to  receive 
the  remaining  assets  of  the  MHC  subsidiary 
holding  company  available  for  distribution, 
in  cash  or  in  kind.  Each  share  of  common 
stock  shall  have  the  same  relative  rights  as 
and  be  identical  in  all  respects  with  all  the 
other  shares  of  common  stock. 

Section  6.  Preemptive  rights.  Holders  of  the 
capital  stock  of  the  MHC  subsidiary  holding 
company  shall  not  be  entitled  to  preemptive 
rights  with  respect  to  any  shares  of  the  MHC 
subsidiary  holding  company  which  may  be 
issued. 

Section  7.  Directors.  The  MHC  subsidiary 
holding  company  shall  be  under  the 
direction  of  a  board  of  directors.  The 


authorized  number  of  directors,  as  stated  in 
the  MHC  subsidiary  holding  company's 
bylaws,  shall  not  be  fewer  than  five  nor  more 
than  fifteen  except  when  a  greater  or  lesser 
number  is  approved  by  the  Director  of  the 
Office,  or  his  or  her  delegate. 

Section  8.  Amendment  of  charter.  Except 
as  provided  in  Section  5,  no  amendment, 
addition,  alteration,  change  or  repeal  of  this 
charter  shall  be  made,  unless  such  is 
proposed  by  the  board  of  directors  of  the 
MHC  subsidiary  holding  company,  approved 
by  the  shareholders  by  a  majority  of  the  votes 
eligible  to  be  cast  at  a  legal  meeting,  unless 
a  higher  vote  is  otherwise  required,  and 
approved  or  preapproved  by  the  Office. 

Attest:    

Secretary  of  the  Subsidiary  Holding 
Company 

By.  

President  or  Chief  Executive  Officer  of  the 
Subsidiary  Holding  Company 

Attest:    

Secretary  of  the  Office  of  Thrift  Supervision 

By:_ 

Director  of  the  Office  of  Thrift  Supervision 

Effective  Date: 


(2)  Charter  amendments.  The  rules 
and  regulations  set  forth  in  §  552.4  of 
this  chapter  regarding  charter 
amendments  and  reissuances  of  charters 
(including  delegations  and  filing 
instructions)  shall  be  applicable  to 
subsidiary  holding  companies  to  the 
same  extent  as  if  the  subsidiary  holding 
companies  were  Federal  stock  savings 
associations,  except  that,  with  respect  to 
the  pre-approved  charter  amendments 
set  forth  in  §  552.4  of  this  chapter,  the 
reference  to  home  office  in  §  552.4(b)(2) 
of  this  chapter  shall  be  deemed  to  refer 
to  the  domicile  of  the  subsidiary 
holding  company  and  the  requirements 
of  §  545.95  of  this  chapter  shall  not 
apply  to  subsidiary  holding  companies. 

(3)  Bylaws.  The  rules  and  regulations 
set  forth  in  §  552.5  of  this  chapter 
regarding  bylaws  (including  their 
content,  any  amendments  thereto, 
delegations,  and  filing  instructions) 
shall  be  applicable  to  subsidiary  holding 
companies  to  the  same  extent  as  if 
subsidiary  holding  companies  were 
federal  stock  savings  associations.  The 
model  bylaws  for  Federal  stock  savings 
associations  set  forth  in  the  OTS 
Applications  Processing  Handbook  shall 
also  serve  as  the  model  bylaws  for 
subsidiary  holding  companies,  except 
that  the  term  "association"  each  time  it 
appears  therein  shall  be  replaced  with 
the  term  "Subsidiary  Holding 
Company." 

(4)  Annual  reports  and  books  and 
records.  The  rules  and  regulations  set 
forth  in  §§552.10  and  552.11  of  this 
chapter  regeirding  annual  reports  to 
stockholders  and  maintaining  books  and 
records  shall  be  applicable  to  subsidiary 
holding  companies  to  the  same  extent  as 


if  subsidiary  holding  companies  were 
federal  stock  savings  associations. 

Dated:  March  3, 1998. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Direclor. 
[FR  Doc.  98-5896  Filed  3-6-98;  8:45  am] 

BiLUNG  CODE  e720-01-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-ANE-08;  Amendment  39- 
10260;  AD  97-26-17] 

RIN  2120-AA64 

Airworthiness  Directives;  Teledyne 
Continental  Motors  IO-360,  TSIO-360, 
LTSIO-360,  IO-520.  UO-S20,  TSIO- 
520,  LTSIO-520  Series,  and  Rolls- 
Royce  pic  IO-360  and  TSIO-360  Series 
Reciprocating  Engines;  Correction 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  docimient  makes  a 
correction  to  airworthiness  directive 
(AD)  97-2&-17  applicable  to  certain 
Teledyne  Continental  Motors  (TCM)  lO- 
520  and  TSIO-520  engines  that  was 
published  in  the  Federal  Register  on 
December  19,  1997  (62  FR  66502).  The 
address  information  for  the  contact 
engineer  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  and  the 
manufacturer's  telephone  nimiber  in  the 
ADDRESSES  section  and  paragraph  (f)  of 
the  Compliance  Section  is  incorrect. 
This  document  corrects  that 
information.  In  all  other  respects,  the 
original  document  remains  the  same. 
EFFECTIVE  DATE:  March  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  1895  Phoenix 
Blvd.,  One  CrowTi  Center,  Suite  450, 
Atlanta,  GA  30349.  (770)  703-6096,  fax 
(770) 703-6097. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  Teledyne  Continental  Motors  (TCM) 
IO-360,  TSIO-360.  LTSIO-360.  IO-520 
and  TSIO-520  series  reciprocating 
engines,  was  published  in  the  Federal 
Register  on  December  19,  1997  (62  FR 
66502).  The  following  correction  is 
needed: 

On  page  66502.  in  the  second  column, 
in  the  ADDRESSES  section,  "telephone 
(334)  438-3411"  is  corrected  to  read 
"telephone  (888)  826-5874". 
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On  (>age  66502.  in  the  third  column, 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  Section,  "Jerry  Robinette, 
Aerospace  Engineer,  Atlanta  Aircraft 
Certification  Office,  FAA,  Small 
Airplane  Directorate,  Campus  Building, 
1701  Columbia  Ave.,  Suite  2-160, 
College  Park,  GA  30337-2748; 
telephone  (404)  305-7371,  fax  (404) 
305-7348."  is  corrected  to  read  "Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  1895  Phoenix 
Blvd.,  One  Crown  Center,  Suite  450, 
Atlanta,  GA  30349,  (770)  703-6096,  fax 
(770)  703-6097.". 

139.13    [Convctad] 

On  page  66506,  in  the  second  column, 
in  the  Compliance  section  of  AD  97-26- 
17,  in  paragraph  (f),  "telephone  (334) 
438-3411"  is  corrected  to  read 
"telephone  (888)  826-5874". 

Issued  in  Burlington,  MA,  on  February  26, 
1998. 
RooaM  L-Vavnitka, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc  96-5798  Filed  3-«-98:  8:45  am] 

HLUNS  COM  4«10-13-U 


COMMOOITY  FUTURES  TRADING 

17  CFR  Parts  1.5,  and  31 

Faae  for  Appiicattons  for  Contract 
Markat  Daaignation,  Lavaraga 
Commodity  Ragjatratton  and 
Raglatarad  Futuraa  Aaaociation  and 
Exchange  Rula  Enforcement  arMj 
Financial  Ravlawa 

AQBCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  schedule  of  fees. 

SUMMARY:  The  Commission  periodically 
adjusts  fees  charged  for  certain  program 
services  to  assure  that  they  accurately 
reflect  current  Commission  costs.  In  this 
regard,  the  staff  recently  reviewed  the 
Commission's  actual  costs  of  processing 
applications  for  contract  market, 
designation  (17  CFR  part  5,  appendix  B), 
audits  of  leverage  transaction  merchants 
(17  CFR  part  31,  appendix  B)  and 
registered  futures  association  and 
exchange  rule  enforcement  and 
financial  reviews  (17  CFR  part  1, 
app>endix  B).  The  following  fee  schedule 
for  fiscal  year  1998  reflects  the  average 
annual  actual  costs  to  the  Commission 
of  providing  those  services  during  fiscal 
years  1995,  1996,  and  1997. 
Accordingly,  the  Commission  will 
charge  the  following  fees:  applications 
for  contract  market  designation  for  a 


futures  contract  will  be  reduced  from 
$8,300  to  $7,900;  contract  market 
designation  for  an  option  contract  will 
be  reduced  from  $1,700  to  $1,600;  and 
contract  markets  that  simultaneously 
submit  designation  applications  for  a 
futures  contract  and  an  option  on  that 
futures  contract  will  be  reduced  from  a 
combined  fee  of  $9,000  to  a  combined 
fee  of  $8,500.  In  addition,  the 
Commission  is  publishing  the  schedule 
of  fees  for  registered  futures  association 
and  exchange  rule  enforcement  and 
financial  reviews. 

EFFECTIVE  DATES:  The  Fee  Schedule  for 
Contract  Market  Designation  is  effective 
on  March  9,  1998.  Registered  Futures 
Association  and  Exchange  Rule 
Enforcement  and  Financial  Review  fees 
are  due  May  8, 1998. 
FOR  FURTHtR  INFORMATKM  CONTACT: 
Gerald  P.  Smith,  Special  Assistant  to  the 
Executive  Director,  Office  of  the 
Executive  Director,  Commodity  Futures 
Trading  Commission,  Thr«e  Lafayette 
Centre,  1155  21st  Street,  N.W., 
Washington,  D.C.  20581,  202-418-5160. 
SUPPLBMENTARY  INFORMATION:  The 
Commission  periodically  reviews  the 
actual  costs  of  providing  services  for 
which  fees  are  charged  and  adjusts  these 
fees  accordingly.  In  connection  with  its 
most  recent  review,  the  Commission  has 
determined  that  fees  for  contract  market 
designations  should  be  adjusted.  Also, 
this  release  announces  the  fiscal  year 
1998  schedule  of  fees  for  registered 
futures  association  and  exchange  rule 
enforcement  and  financial  reviews  and 
leverage  commodity  registration  fees. 

Background  Information 

/.  Computation  of  Fees 

The  Commission  has  established  fees 
for  certain  activities  and  functions  it 
performs.*  In  calculating  the  actual  cost 
of  processing  applications  for  contract 
market  designation,  registering  leverage 
commodities,  and  performing  registered 
futures  association  and  exchange  rule 
enforcement  and  financial  reviews,  the 
Commission  takes  into  account 
personnel  costs  (direct  costs)  and 
benefits  and  administrative  costs 
(overhead  costs). 

The  Commission  first  determines 
personnel  costs  by  extracting  data  from 
the  agency's  Management  Accounting 
Structure  Codes  (MASC)  system. 
Employees  of  the  Commission  record 
the  time  spent  on  each  project  under  the 
MASC  system.  The  Commission  then 
adds  an  overhead  factor  that  is  made  up 


1  See  Section  237  of  the  Futures  Trading  Act  of 
1982,  7  U.S.C  16a  and  31  U.S.C.  9701.  For  a 
broader  discussion  of  the  history  of  Commission 
fees,  see  52  FR  46070  (Dec.  4,  1987). 


of  two  components — ^benefits  and 
general  and  administrative  costs. 
Benefits,  which  include  retirement, 
insurance  and  leave,  are  based  on  a 
government-wide  standard  established 
by  the  Office  of  Management  and 
Budget.  General  and  administrative 
costs  include  the  Commission's  costs  for 
space,  equipment,  utilities,  etc.  These 
general  and  administrative  costs  are 
derived  by  computing  the  percentage  of 
Commission  appropriations  spent  on 
these  non-peivonnel  items.  The 
overhead  calculations  fluctuate  slightly 
due  to  changes  in  government-wide 
benefits  and  the  percentage  of 
Commission  appropriations  applied  to 
non-personnel  costs  from  year  to  year. 
The  actual  overhead  factor  for  prior 
fiscal  years  were  92%  in  1995.  98%  in 

1996  and  91%  in  1997. 

Once  the  total  personnel  costs  for 
each  fee  item  (contract  market 
designation,  rule  enforcement  review, 
etc.)  have  been  determined  for  each 
year,  the  overhead  factor  is  applied  and 
the  costs  for  fiscal  years  1995, 1*996  and 

1997  are  averaged.  This  results  in  a 
calculation  of  the  average  annual  cost 
over  the  three-year  period. 

n.  Applications  for  Contract  Market 
Designation 

On  August  23, 1983.  the  Commission 
established  a  fee  for  Contract  Maiicet 
Designation  (48  FR  38214).  The  fee  was 
based  upon  a  three-year  moving  average 
of  the  actual  costs  expended  and  the 
number  of  contracts  reviewed  during 
that  period  of  time.  The  formula  for 
deterraining  the  fee  was  revised  in  1985. 
At  that  time  the  overwhelming  majority 
of  designation  applications  was  for 
futures  contracts  as  opposed  to  option 
contracts.  Therefore,  the  fee  covered 
both  futures  and  option  designation 
applications.  In  fiscal  year  1992,  the 
Commission  reviewed  its  data  on  the 
actual  costs  for  reviewing  designation 
applications  for  both  futures  and  option 
contracts  and  determined  that  the  costs 
for  reviewing  a  futures  contract 
designation  application  was  much 
higher  than  the  cost  of  reviewing  an 
application  for  an  option  contract.  It 
also  determined  that,  when  designation 
applications  for  both  a  futures  contract 
and  an  option  on  that  futures  contract 
are  submitted  simultaneously,  the  cost 
for  reviewing  both  together  was  lower 
than  reviewing  them  individually. 
Based  on  that  review,  separate  fees  were 
established  for  futures,  option  and 
combined  futures  and  option  contracts. 

The  Commission  stan  reviewed  the 
actual  costs  of  processing  applications 
for  contract  market  designation  for  a 
futures  contract  for  fiscal  years  1995, 
1996,  and  1997  and  found  that  the 
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average  cost  over  the  three-year  period 
was  $7,939.48.  The  review  of  actual 
costs  of  processing  applications  for 
contract  market  designation  for  an 
option* contract  for  fiscal  years  1995, 
1996  and  1997  revealed  that  the  average 
costs  over  the  same  three-year  period 
was  $1,628.67.  Accordingly,  the 
Commission  has  determined  that  the  fee 
for  apphcations  for  contract  market 
designation  for  a  futures  contract  will  be 
reduced  to  $7,900  and  the  fee  for 
applications  for  contract  market 
designation  as  an  option  contract  will  be 
reduced  to  $1,600  in  accordance  with 
the  Commission's  regulations  (17  CFR 
part  5,  Appendix  B).  hi  addition,  the 
combined  fee  for  contract  markets 
simultaneously  submitting  designation 
applications  for  a  futures  contract  and 
an  option  contract  on  that  futures 
contract  will  be  reduced  to  $8,500. 

///.  Leverage  Commodity  Registration 

No  new  applications  for  leverage 
commodity  registration  have  been 
received  for  approximately  ten  years. 


Accordingly,  the  Commission  will  not 
publish  a  fee  for  this  service. 

IV.  Registered  Futures  Association  and 
Exchange  Rule  Enforcement  and 
Financial  Reviews 

Under  the  formula  adopted  in  1993 
(58  FR  42643,  August  11, 1993,  which 
appears  in  17  CFR  Part  I,  Appendix  B), 
the  Commission  calculates  the  rule 
enforcement  and  financial  review  fees 
based  on  its  actual  costs  as  well  as 
actual  exchange  trading  volume.  The 
formula  for  calculating  the  rule 
enforcement  and  financial  review  fee  is 
0.5a  +  0.5vt=current  fee.  In  the  formula, 
"a"  equals  the  average  annual  costs,  "v" 
equals  the  percentage  of  total  volume 
across  exchanges  over  the  last  three 
years  and  "t"  equals  the  average  annual 
cost  for  all  exchanges. 

To  determine  the  fee,  the  staff  first 
calculates  actual  costs  for  the  last  three 
fiscal  years.  The  average  annual  costs 
for  that  time  period  for  rule  enforcement 
reviews  and  financial  reviews  for  each 
exchange  are  as  follows: 


Exchange 

FY  1995-1997 
average  an- 
nual costs  for 
review  serv- 

HXS 

Chicago  Board  of  Trade  

Chicago  Mercantile  Ex- 
change   

New  York  Mercantile/ 
COMEX  Exchange  

S292.692.79 
202.687.56 
208,224.10 

Coffee  Sugar  and  Cocoa  Ex- 
change   

New  York  Cotton/New  York 

Futures  Exchange  

Kansas  City  Board  of  Trade 
Minneapolis  Gram  Exchange 
Philadelphia  Board  of  Trade 

75.516.41 

141,279.28 

11.266.57 

24,991.23 

624.35 

Total 

957.282.29 

Then,  the  staff  calculates  the  trading 
volume  for  the  past  three  fiscal  years  to 
determine  the  cumulative  volume  for 
each  exchange  and  its  percentage  of 
total  volume  across  all  exchanges  during 
that  same  period.  The  trading  volume 
figures  for  that  period  are  as  follows: 


Exchange 


FY  1995-1997  cu- 
mulative volume 
(#  of  contracts) 


Percentage 
of  total  vol- 
ume across 
all  ex- 
changes 


Chicago  Board  of  Trade : 

Chicago  Mercantile  Exchange  

New  York  Mercantile/COMEX  Exchange  

Coffee,  Sugar  and  Cocoa  Exchange 

New  York  Cotton/New  York  Futures  Exchange 

Kansas  City  Board  of  Trade  

Minneapolis  Grain  Exchange 

Philade|3hia  Board  of  Trade 

Total  


668.713.095 

558,542.483 

229.833.443 

35.725.840 

19.593.431 

6.190.142 

3.092.736 

121,721 


43.9419 
36.7024 
15.1026 
2.3476 
1.2875 
0.4068 
0.2032 
0.0080 


1.521,812.891 


100.00 


Finally,  the  staff  calculates  the  current 
fees  by  applying  the  appropriate 
exchange  data  to  the  formula.  The 
following  is  an  example  of  how  the  rule 
enforcement  and  financial  review  fees 
for  exchanges  are  calculated: 

The  Minneapolis  Grain  Exchange  (MGE) 
average  annual  cost  is  S24.991.23  and  its 
percentage  of  total  volume  over  the  last  three 
years  is  0.2032.  The  annual  average  total  cost 
for  all  exchanges  during  that  same  time 
period  is  $957,282.29.  As  a  result,  the  MGE 
fee  for  fiscal  1997  is:  (.5)  (S24,991.23)+(.5) 
(.002032)  (S957,282.79)=current  fee  or 
S12,495.62+S972.73=$13,468.35. 

As  stated  in  1993  when  the  formula 
was  adopted,  if  the  calculated  fee  using 
this  formula  is  higher  than  actual  costs, 
the  exchange  pays  actual  costs.  If  the 
calculated  fee  using  the  formula  is  less 
than  actual  costs,  the  exchange  pays  the 
calculated  fee.  No  exchange  will  pay 
more  than  actual  costs.  Also,  if  an 
exchange  has  no  volume  over  the  three- 


year  period,  it  pays  a  flat  50%  of  actual 
costs. 

The  National  Futures  Association 
(NFA)  is  a  registered  futures  association 
which  is  responsible  for  regulating  the 
practices  of  its  members.  In  its  oversight 
role,  the  Commission  performs  rule 
enforcement  and  financial  reviews  of 
the  NFA.  The  Commission's  average 
annual  cost  for  reviewing  the  National 
Futures  Association  during  fiscal  years 
1995  through  1997  was  $344,364.39. 
The  National  Futures  Association  will 
continue  to  be  charged  100%  of  its 
actual  costs. 

Based  upon  this  formula,  the  fees  for 
all  of  the  exchanges  and  the  NFA  for 
fiscal  1998  are  as  follows: 


Exchange 

FY  1998  fee 

Chicago  Board  of  Trade  ... 
Chicago  Mercantile  Ex- 
change   

S292.692.79 
202,687.56 

Exchange 

FY  1998  fee 

New  York  Mercantile/ 
COMEX  Exchange  

Coffee,  Sugar  and  Cocoa 
Exchange  

New  York  Cotton/New 
York  Futures  Exchange 

Kansas  City  Board  of 
Trade  

Minneapolis  Grain  Ex- 
change   

Philadephia  Board  of 
Trade 

NFA 

176,399.35 

48,994.71 

76,802.17 

7,580.21 

13,468.35 

350.46 
344.364.39 

Total 

1.163.339.99 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
agencies  to  consider  the  impact  of  rules 
on  small  businesses.  The  fees 
implemented  in  this  release  affect 
contract  markets  (also  referred  to  as 
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"exchanges")  and  registered  futures 
associations.  The  Commission  has 
previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  47  FR  18618 
(April  30. 1982).  Registered  futures 
associations  also  are  not  considered 
"small  entities"  by  the  Commission. 
Therefore,  the  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply 
to  contract  markets  or  registered  futures 
associations.  Accordingly,  the 
Chairperson,  on  behalf  of  the 
Commission,  certifies  that  the  fees 
implemented  herein  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Issued  in  Washington,  D.C.  on  March  3, 
1998,  by  the  Conunaission. 
)eui  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc.  98-5881  Filed  3-6-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PA-AOVTb:  FRL-6M8-2] 

Approval  and  Profnulgatlon  of  Air 
Quality  ImplafTMntation  Plans; 
Pennsylvania;  Approval  of  VOC  and 
NOx  RACT  Determinations  for 
Individual  Sources 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  reasonably  available  control 
technology  (RACT)  for  six  (6)  major 
sources  located  in  Pennsylvania.  The 
intended  effect  of  this  action  is  to 
approve  source-specific  operating 
permits  and  compliance  permits  that 
establish  the  above-mentioned  RACT 


requirements  in  accordance  with  the 
Clean  Air  Act.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
DATES:  This  action  is  effective  May  8, 
1998.  unless  notice  is  received  on  or 
before  April  8,  1998,  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Campbell,  Air  Protection 
Division.  Mailcode  3AP11,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW. 
Washington.  DC  20460;  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Control,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Campbell.  (215)  566-2196.  at 
the  EPA  Region  III  office  or  via  e-mail 
at  campbell.dave@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  any  comments  must  be 
submitted  in  writing  to  the  above 
Region  HI  address. 
SUPPLEMENTARY  INFORMATION:  On 
December  31,  1997,  the  Commonwealth 
of  Pennsylvania  submitted  formal 
revisions  to  its  State  Implementation 
Plan  (SIP),  Each  source  subject  to  this 
rulemaking  will  be  identified  and 
discussed  below.  Any  plan  approvals 
and  operating  permits  submitted 
coincidentally  with  those  being 
approved  in  this  document,  and  not 
identified  below,  will  be  addressed  in  a 
separate  rulemaking  action. 

Pursuant  to  sections  182fb)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA), 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 


sources  by  no  later  than  May  31, 1995. 
The  major  source  size  is  determined  by 
its  location,  the  classification  of  that 
area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
established  by  the  CAA.  The 
Pennsylvania  portion  of  the 
Philadelphia  ozone  nonattainment  area 
consists  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia  Counties 
and  is  classified  as  severe.  The 
remaining  counties  in  Pennsylvania  are 
classified  as  either  moderate  or  marginal 
nonattainment  areas  or  are  designated 
attainment  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimum, 
moderate  ozone  nonattainment  area 
requirements  (including  RACT  as 
specified  in  sections  182(b)(2)  and 
182(f))  apply  throughout  the  OTR. 
Therefore,  RACT  is  applicable  statewide 
in  Pennsylvania.  The  Pennsylvania 
submittals  that  are  the  subject  of  this 
document  are  meant  to  satisfy  the  RACT 
requirements  for  six  (6)  sources  in 
Pennsylvania. 

Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  source-specific  operating  and 
compliance  permits  can  be  found  in  the 
docket  and  accompanying  technical 
support  document  (TSD)  and  will  not  be 
reiterated  in  this  document.  Briefly. 
EPA  is  approving  a  revision  to  the 
Pennsylvania  SIP  pertaining  to  the 
determination  of  RACT  for  six  (6)  major 
sources.  Several  of  the  operating  permits 
contain  conditions  irrelevant  to  the 
determination  of  VOC  or  NOx  RACT. 
Consequently,  these  provisions  are  not 
being  included  in  this  approval  for 
source-specific  VOC  or  NOx  RACT. 

RACT  Determinations 

The  following  table  identifies  the 
individual  operating  and  compliance 
permits  EPA  is  approving.  The  specific 
emission  limitations  and  other  RACT 
requirements  for  these  sources  are 
summarized  in  the  accompanying 
technical  support  document,  which  is 
available  upon  further  request,  from  the 
EPA  Region  III  office  listed  in  the 
ADDRESSES  section  of  this  document. 


Pennsylvania— VOC  and  NOx  RACT  Determinations  for  Individual  Sources 


Source 


Allegro  MicroSystems  W.G.  Inc 

Hale  Products.  Inc  

CorvLime 

Coastal  Aluminum  Rolling  Mills,  Inc 
International  Envelope  Company  .... 


County 


Montgomery 
Montgomery 

Centre  

Lycoming  ... 
Chester  


Operating 
bermit 
(OP  #),  com- 
pliance per- 
mit (CP  #) 


OP  46-0006 
OP  46-0057 
OP  14-0001 
OP  41-0007 
OP  15-0023 


Source  type 


Semiconductor  manufacturing 

Foundry 

Lime  manufacturing 

Secondary  metal  processing  .. 
Printing 


"Major 
source"  pol- 
lutant 


VOC 
VOC 
NOx 
VOC 
VOC 
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Pennsylvania— VOC  and  NOx  RACT  Determinations  for  Individual  Sources— Continued 


Source 


Brown  Printing  Company 


County 


Montgomery 


Operating 
permit 
(OP  #),  com- 
pliance per- 
mit (CP  #) 


CP  46-^18 


Printing 


Source  type 


"Major 
source"  pol- 
lutant 


NOx.  VOC 


EPA  is  approving  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  rule  should 
adverse  or  critical  comments  be  filed. 
This  rule  will  be  effective  May  8,  1998, 
without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  April  8, 1998. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  did 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  the 
proposed  rule.  Only  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  May  8, 1998, 
and  no  further  action  will  be  taken  on 
the  proposed  rule.  If  adverse  comments 
are  received  that  do  not  pertain  to  all 
paragraphs  in  this  rule,  those 
paragraphs  not  affected  by  the  adverse 
comments  will  be  finalized  in  the 
manner  described  here.  Only  those 
paragraphs  that  receive  adverse 
comments  will  be  withdrawn  in  the 
manner  described  here. 

Final  Action 

EPA  is  approving  five  (5)  operating 
permits  and  one  (1)  compliance  permit 
as  RACT  for  six  (6)  individual  sources. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
miUion  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 


to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  resuh  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  8, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Regional  Administrator  of  this  final    i* 
rule  does  not  affect  the  finality  of  this 
rule  for  the  purposes  of  judicial  review 
nor  does  it  extend  the  time  within 
which  a  petition  for  judicial  review  may 
be  filed,  and  shall  not  postpone  the 
effectiveness  of  such  rule  or  action.  This 
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action  to  approve  VOC  and  NOx  RACT 
determinations  for  a  number  of 
individual  sources  in  Pennsylvania  as  a 
revision  to  the  Commonwealth's  SIP 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  3, 1998. 
William  T.  Wisniewski. 

Acting  Fegional  Administrator.  Region  III. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(130)  to  read  as 
follows: 

§52.2020    ktontH ication  Of  plan. 

(c)*  •  • 

(130)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129.91  pertaining 
to  VOC  and  NOx  RACT,  submitted  on 
December  31, 1997  by  the  Pennsylvania 
Department  of  Environmental 
Protection. 

(i)  Incorporation  by  reference. 

(A)  A  December  31. 1997  letter 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
transmitting  source-specific  VOC  and/or 
NOx  RACT  determinations  in  the  form 
of  operating  and  compliance  permits. 

(B)  Operating  permits  (OP), 
compliance  permits  (CP): 

(1)  Allegro  Microsystems  W.G.,  Inc. 
(Montgomery  County)— OP  46-0006, 
effective  December  19. 1997,  except  for 
the  expiration  date  and  items  Nos.  9, 13 
and  14(D)  relating  to  non-RACT 
provisions. 

(2)  Hale  Products,  Inc.  (Montgomery 
County)— OP  46-0057,  effective 
November  21.  1997,  except  for  the 
expiration  date. 

(3)  Con-Lime,  Inc.  (Centre  County) — 
OP  14-0001.  effective  January  7, 1998. 
except  for  the  expiration  date  and  items 
(or  portions  thereof)  Nos.  8.  9, 17, 18, 
19,  20,  21,  22,  24.  25.  and  28  relating  to 
non-RACT  provisions. 

(4)  Coastal  Aluminum  Rolling  Mills, 
Inc.  (Lycoming  County) — OP  41-0007, 
effective  November  21, 1997,  except  for 


the  expiration  date  and  items  (or 
portions  thereof)  Nos.  9,  20,  and  28 
relating  to  non-RACT  provisions. 

(5)  International  Envelope  Company 
(Chester  County)— OP  15-0023, 
effective  November  2. 1995,  except  for 
the  expiration  date. 

(6)  Brown  Printing  Company 
(Montgomery  County)— CP  46-0018. 
effective  September  26,  1996,  except  for 
the  expiration  date. 

(ii)  Additional  material. 

(A)  Remainder  of  the  Commonwealth 
of  Pennsylvania's  December  31,  1997 
VOC  and  NOx  RACT  SIP  revision 
submittal. 

|FR  Doc.  98-5413  Filed  3-6-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[LA  25-1 -7375a;  FRL-6971-«] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Louisiana: 
General  Conformity  Rules 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Louisiana  State 
Implementation  Plan  (SIP)  that  contains 
section  LAC  33:III.1405.B  of  the  State 
general  conformity  rule  and  removes  the 
conditional  approval  in  40  CFR 
52.994(a).  The  EPA  approved  the 
Louisiana  general  conformity  rule  on 
September  13,  1996  (61  FR  48409) 
conditioned  upon  the  State  making 
certain  revisions  to  LAC  33:111. 1405.B. 
The  State  of  Louisiana  has  fully  satisfied 
the  condition  for  approval  with  the 
revision  submitted  by  the  Governor  on 
September  8,  1997. 

The  EPA  is  approving  this  SIP 
revision  under  sections  llO(k)  and  176 
of  the  Clean  Air  Act  (the  Act).  The 
rationale  for  the  approval  and  other 
information  are  provided  in  this  notice. 
DATES:  This  action  is  effective  on  May 
8, 1998,  unless  adverse  or  critical 
comments  are  received  by  April  8,  1998. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  be 
mailed  to  Mr.  Thomas  H.  Diggs,  Chief, 
Air  Planning  Section  (6PDL)  at  the 
Region  6  address.  Copies  of  the  State's 
submittal  and  other  relevant 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations.  Interested  persons 


wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Air  Planning  Section  {6PDL), 
Multimedia  Planning  and  Permitting 
Division,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202,  Telephone:  (214) 
665-7214. 

Air  Quality  Division,  Louisiana 
Department  of  Environmental  Quality, 
7290  Bluebonnet  Boulevard,  Baton 
Rouge,  Louisiana  70810,  Telephone: 
(504) 765-0219. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  Air  and  Radiation  Docket 
and  Information  Center,  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Behnam,  P.  E.,  Air  Planning  Section 
(6PDL),  Multimedia  Planning  and 
Permitting  Division,  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202,  telephone 
(214)  665-7247. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Conformity  provisions  first  appeared 
in  the  Act,  as  amended,  in  1977  (Public 
Law  95-95).  Although  these  provisions 
did  not  define  conformity,  they 
provided  that  no  Federal  department 
could  engage  in,  support  in  any  way,  or 
provide  financial  assistance  for,  license 
or  permit,  or  approve  any  activity  which 
did  not  conform  to  a  SIP  that  has  been 
approved  or  promulgated  for  the 
nonattainment  or  maintenance  areas. 

The  1990  Amendments  of  the  Act 
expanded  the  scope  and  content  of  the 
conformity  provisions  by  defining 
conformity  to  an  implementation  plan. 
Conformity  is  defined  in  section  176(c) 
of  the  Act  as  oonformity  to  the  SEP's 
purpose  of  eliminating  or  reducing  the 
severity  and  niunber  of  violations  of  the 
National  Ambient  Air  Quality  Standards 
and  achieving  expeditious  attainment  of 
such  standards,  and  that  such  activities 
will  not:  (1)  Cause  or  contribute  to  any 
new  violation  of  any  standard  in  any 
area,  (2)  increase  the  frequency  or 
severity  of  any  existing  violation  of  any 
standard  in  any  area,  or  (3)  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area. 

The  Act  requires  EPA  to  promulgate 
criteria  and  procedures  for  determining 
conformity  of  all  other  Federal  actions 
in  the  nonattainment  or  maintenance 
areas  (actions  other  than  those  under 
Title  23  U.S.C.  or  the 


UMI 
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Federal  Transit  Act)  to  a  SIP.  The 
criteria  and  procedures  developed  for 
this  purpose  are  called  "general 
conformity"  rules.  The  rules  pertaining 
to  actions  under  Title  23  U.S.C.  or  the 
Federal  Transit  Act  were  published  in  a 
separate  Federal  Register  notice  on 
November  24, 1993  (see  58  FR  62188). 
The  EPA  published  the  final  general 
conformity  rules  on  November  30,  1993 
(58  FR  63214)  and  codified  them  at  40 
CFR  part  51,  subpart  W — Determining 
.Conformity  of  General  Federal  Actions 
to  State  or  Federal  Implementation 
Plans.  The  general  conformity  rules 
require  the  States  and  local  air  quality 
agencies  (where  applicable)  to  adopt 
and  submit  a  general  conformity  SIP 
revision  to  the  EPA  not  later  than 
November  30. 1994. 

The  EPA  conditionally  approved  the 
Louisiana  general  conformity  rule  on 
September  13,  1996  (61  FR  48409).  At 
the  time  of  initial  review,  section  1405. B 
of  the  State  rule  allowed  the  State 
administrative  authority  to  approve 
changes  to  the  emissions  estimating 
methods  and  use  of  new  or  modified 
models  in  the  air  quality  and  conformity 
analyses.  This  is  contrary  to  40  CFR 
51.859  of  the  EPA  general  conformity 
rule  which  requires  use  of  the  EPA 
approved  procedures  and  models,  and 
retains  the  EPA's  approval  authority  for 
any  deviation  from  the  recommended 
provisions.  In  addition,  section  LAC 
33:111.1411  of  the  State  rule  which 
contains  identical  requirements  as 
EPA's  40  CFR  51.859,  requires  approval 
of  the  EPA  Regional  Administrator  for 
use  of  the  modified  emissions 
estimating  methods  and  models  if  they 
are  deviations  from  the  EPA's 
recommended  procedures  or  models. 
The  EPA  could  not  approve  this  SIP 
revision  unless  this  inconsistency  was 
corrected  in  section  1405. B  of  the  State's 
general  conformity  rule.  The  State  was 
required  to  make  this  correction  and 
submit  a  SIP  revision  wnthin  twelve 
months  of  the  final  approval  date  of  the 
conditional  approval  action  (September 
15,  1997). 

II.  Evaluation  of  State's  Submission 

On  September  8, 1997,  the  Governor 
of  Louisiana  submitted  a  SIP  revision  in 
compliance  with  the  conditional 
approval  action  of  the  State  general 
conformity  rule.  The  State  has 
adequately  corrected  the  deficiency 
which  was  cited  in  the  original  action 
of  September  13, 1996  (61  FR  48409) 
and  has  revised  section  1405. B  to 
achieve  consistency  with  the  Federal 
rule.  This  correction  makes  the  entire 
State  general  conformity  rule  consistent 
with  the  Federal  requirements  in  40 
CFR  part  51,  subpart  W. 


III.  Final  Action 

The  EPA  is  approving  a  revision  to 
the  Louisiana  general  conformity  SIP, 
specifically  LAC  33:111. 1405. B,  based  on 
the  Governor's  submission  of  September 
8, 1997.  and  rationale  provided  in  this 
action.  This  correction  makes  the  entire 
State  general  conformity  rule  consistent 
with  the  Federal  requirements  in  40 
CFR  part  51.  subpart  W.  The  State  has 
undertaken  appropriate  public 
participation  and  interagency 
consultations  during  revision  of  LAC 
33:111. 1405. B  at  the  local  level. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision,  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  May  8, 
1998,  unless  adverse  or  critical 
comments  concerning  this  action  are 
submitted  and  postmarked  by  April  8, 
1998.  If  the  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  concerning 
this  action  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received  on  this 
action,  the  public  is  advised  that  this 
action  will  be  effective  May  8,  1998. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory'  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  under  5  U.S.C. 
605(b),  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 


simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  the 
EPA  certifies  that  it  does  not  have  a 
significant  impact  on  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  from  basing  its  actions 
concerning  SIPs  on  such  grounds. 
L^n;on  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2). 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

C.  Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995,  signed  into  law  on  March  22, 
1995.  the  EPA  must  undertake  various 
actions  in  association  with  proposed  or 
final  rules  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  the 
private  sector,  or  to  State,  local,  or  tribal 
governments  in  the  aggregate. 

Through  submission  of  this  SIP  or 
plan  revision  approved  in  this  action, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  sections 
110  and  176  of  the  Clean  Air  Act.  The 
rules  and  commitments  approved  in  this 
action  may  bind  State,  local,  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  and  commitments  being 
approved  by  this  action  will  impose  or 
lead  to  the  imposition  of  any  mandate 
upon  the  State,  local,  or  tribal 
governments,  either  as  the  owner  or 
operator  of  a  source  or  as  a  regulator,  or 
would  impose  or  lead  to  the  imposition 
of  any  mandate  upon  the  private  sector, 
the  EP.'\'s  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  requirements  under 
State  law.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  Therefore,  the 
EPA  has  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  or  tribal 
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governments  in  the  aggregate  or  to  the 
private  sector. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  8, 1998.  Filing  a  petition 
for  reconsideration  of  this  final  rule  by 
the  Regional  Administrator  does  not 
afliect  the  finality  of  this  rule  for 
purposes  of  judicial  review;  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  or 
postpone  the  effectiveness  of  this  rule. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (see  section  307(b)(2)). 

List  (tf  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
General  conformity.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Volatile  organic  compounds. 

Dated:  February  9, 1998. 
Lynda  F.  Cairoll, 
Acting  Regional  Administrator,  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  T^Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c](75)  to  read  as 
follows: 

$52,970    Mentiflcatton  of  plan. 

*        •        •        •        • 

(c)*  •  • 

(75)  A  revision  to  the  Louisiana  State 
Implementation  Plan  for  General 
Conformity:  LAC  33:111.  Chapter  14. 
Subchapter  A  "Determining  Conformity 


of  General  Federal  Actions  to  State  or 
Federal  Implementation  Plan,"  Section 
1405.B  as  adopted  by  the  Louisiana 
Department  of  Environmental  Quality 
Secretary  and  published  in  the 
Louisiana  Register.  Vol.  23,  No.  6,  720, 
June  20, 1997,  was  submitted  by  the 
Governor  on  September  8, 1997. 

(i)  Incorporation  by  reference. 

(A)  Louisiana  General  Conformity: 
LAC  33:ni.  Chapter  14.  Subchapter  A 
"Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plan",  Section  1405.B 
as  adopted  by  the  Louisiana  Department 
of  Environmental  Quality  Secretary  and 
published  in  the  Louisiana  Register, 
Vol.  23,  No.  6.  720,  June  20, 1997. 

S5Z994    [Removed] 

3.  Section  52.994  is  removed. 
(PR  Doc.  9a-5983  Filed  3-6-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  86 

[AMS-FRL-9975-2] 

RIN2060-Ar75 

Control  of  Air  Pollution  From  New 
Motor  VetiiBlas  and  Htm  Motor  Vehicle 
Engines:  Flndirtg  of  National  Low 
Emission  Vehicle  Program  in  Effect 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Finding  of  National  Low 

Emission  Vehicle  (LEV)  Program  in 

effect. 

SUMMARY:  Today  EPA  is  finding  the 
National  LEV  program  in  effect.  Nine 
northeastern  states  and  23 
manufacturers  have  opted  into  this 
volimtary  clean  car  program  and  the 
opt-ins  have  met  the  criteria  set  forth  by 
EPA  in  its  National  LEV  regulations. 
This  means  light-duty  vehicles  and  light 
light-duty  trucks  cleaner  than  those 
available  today  will  be  produced  and 
sold  starting  later  this  year.  The 
National  LEV  program  demonstrates 
how  cooperative,  partnership  efforts  can 
produce  a  smarter,  cheaper  program  that 
reduces  regulatory  burden  while 
increasing  protection  of  the 
environment  and  public  health. 
DATES:  This  finding  is  effective  March  2, 
1998. 

ADDRESSES:  Materials  relevant  to  this 
finding  have  been  placed  in  Public 
Docket  No.  A-95-26.  The  docket  is 
located  at  the  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.  Washington.  DC  20460 


(Telephone  202-260-7548;  Fax  202- 
260-4400)  in  Room  M-1500,  Waterside 
Mall,  and  may  be  inspected  weekdays 
between  8:00  a.m.  and  5:30  p.m.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials.  For  further 
information  oa  electronic  availability  of 
this  final  rule,  see  the  SUPPLEMENTARY 
INFORMATION  section  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Simon,  Office  of  Mobile  Sources,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460.      ' 
Telephone  (202) 260-3623;  Fax  (202) 
260-6011;  e-mail 
simon.karl@epamaiI.epa.gov. 
SUPPLfMENTARY  INFORMATION: 

Obtaining  Electronic  Copies  of  the 
Regulatory  Documents 

This  finding,  along  with  rulemaldng 
documents  and  other  dooiments  related 
to  this  finding  are  available 
electronically  from  the  EPA  Internet 
Web  site.  This  service  is  £ree  of  charge, 
except  for  any  cost  you  already  incur  for 
internet  coimectivity.  An  electronic 
version  of  this  finding  is  made  available 
on  the  day  of  publication  on  the  primary 
Web  site  listed  below.  The  EPA  Office 
of  Mobile  Sources  also  publishes 
Federal  Register  notices  and  related 
documents  on  the  secondary  Web  site 
listed  below. 

1.  http://www.epa.gov/docs/fedrgstr/ 
EPA-AIR/  (either  select  desired  date 
or  use  Seardh  feature) 

2.  http://www.epa.gov/OMSWWW/lev- 
nlev.htm 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

In  Effect  Finding 

Today  EPA  is  taking  the  final  step 
necessary  for  the  National  Low 
Emission  Vehicle  program  to  come  into 
effect.  The  National  LEV  program  is  a 
voluntary  clean  car  program  which  will 
reduce  smog  and  other  pollution  from 
new  motor  vehicles.  On  December  16, 
1997,  EPA  finalized  the  regulations  for 
the  National  Low  Emission  Vehicle 
(National  LEV)  program.  63  FR  926 
(January  7, 1908).  Because  it  is  a 
volimtary  program,  it  could  only  come 
into  effect  if  agreed  upon  by  the 
northeastern  states  and  the  auto 
manufacturers.  EPA  has  now  received 
notifications  from  all  the  auto 
manufacturers  and  the  relevant  states 
lawfully  opting  into  the  program.  As  a 
result,  starting  in  the  northeastern  states 
in  model  year  1999  and  nationally  in 
model  year  2001,  new  cars  and  light 
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light-duty  trucks  will  meet  tailpipe 
standards  that  are  more  stringent  than 
EPA  can  mandate  prior  to  model  year 
2004.  Now  that  the  program  is  agreed 
upon,  these  standards  will  be 
enforceable  in  the  same  manner  as  any 
other  federal  new  motor  vehicle 
program. 

National  LEV  will  reduce  air 
pollution  nationwide,  harmonize  federal 
and  California  motor  vehicle  standards 
to  reduce  manufacturers'  design  and 
testing  costs,  avoid  a  patchwork  of  state 
regulatory  requirements,  and  achieve 
emission  reductions  in  the  northeast 
equivalent  to  or  better  than  would  be 
achieved  if  each  northeastern  state 
adopted  the  California  Low  Emission 
Vehicle  program.  Although  it  originated 
as  a  way  to  help  the  northeastern  states 
address  their  smog  problems.  National 
LEV  will  have  public  health  and 
enviroiunental  benefits  nationwide. 
Across  the  country.  National  LEV  will 
reduce  ground  level  ozone,  the  principle 
harmful  component  in  smog,  as  well  as 
emissions  of  other  pollutants,  including 
particulate  matter,  benzene  and 
formaldehyde.  This  will  assist  states  in 
achieving  cleaner  air  while  the  economy 
grows. 

This  program  is  the  result  of  a 
remarkable  effort  by  EPA,  the 
northeastern  states,  the  auto  industry 
and  other  interested  parties.  EPA 
applauds  the  effort,  time  and  energy  that 
all  parties  have  invested  in  the  National 
LEV  program.  As  a  result  of  this 
cooperative,  partnership  approach,  we 
now  have  a  smarter,  cheaper,  cleaner 
program  that  reduces  regulatory  biutlen 
while  increasing  protection  of  the 
environment  and  public  health. 

In  the  December  Final  Rule,  EPA 
promulgated  the  criteria  for  the  Agency 
to  find  the  National  LEV  program  in 
effect.  40  CFR  86.1706-99(b)  provides 
that  EPA  shall  find  the  National  LEV 
program  in  effect  if  each  of  the 
manufacturers  listed  in  the  rule  submits 
an  opt-in  notification  that  complies  with 
the  requirements  for  opt-ins,  each  opt- 
in  submitted  by  an  Ozone  Transport 
Commission  (OTC)  State  complies  with 
the  requirements  for  opt-ins,  any 
conditions  placed  on  any  of  the  opt-ins 
are  satisfied,  and  no  valid  opt-out  has 
become  effective  pursuant  to  40  CFR 
86.1707-99.  As  set  forth  below,  these 
criteria  have  been  met. 

The  following  northeastern  states 
have  agreed  to  the  National  LEV 
program  and  have  lawfully  opted  in 
pursuant  to  40  CFR  86.1705-99(e): 

Connecticut 

Delaware 

District  of  Columbia 

Maryland 

New  Hampshire 


New  Jersey 
Pennsylvania 
Rhode  Island 
Virginia 

Several  of  these  states  conditioned  their 
opt-ins  on  all  auto  manufacturers  opting 
into  the  program  and/or  on  EPA  finding 
that  National  LEV  was  in  effect  pursuant 
to  40  CFR  86.1706-99.  All  of  the 
conditions  these  states  placed  on  their 
opt-ins  are  now  met. 

All  auto  manufacturers  have  agreed  to 
the  National  LEV  program  and  have 
lawfully  opted  in  pursuant  to  40  CFR 
86.1705-99(c).  These  auto 
manufacturers  are  listed  below  and  at  40 
CFR86.1706-99(c): 
American  Honda  Motor  Company,  Inc. 
American  Suzuki  Motor  Corporation 
BMW  of  North  America,  Inc. 
Chrysler  Corporation 
Fiat  Auto  U.S.A.,  Inc. 
Ford  Motor  Company 
General  Motors  Corporation 
Hyundai  Motor  America 
Isuzu  Motors  America,  Inc. 
Jaguar  Motors  Ltd. 
Kia  Motors  America,  Inc. 
Land  Rover  North  America,  Inc. 
Mazda  (North  America)  Inc. 
Mercedes-Benz  of  North  America 
Mitsubishi  Motor  Sales  of  America,  Inc. 
Nissan  North  America,  Inc. 
Porsche  Cars  of  North  America,  Inc. 
Rolls-Royce  Motor  Cars  Inc. 
Saab  Cars  USA,  Inc. 
Subaru  of  America,  Inc. 
Toyota  Motor  Sales,  U.S.A.,  Inc. 
Volkswagen  of  America,  Inc. 
Volvo  North  America  Corporation 

Several  of  these  manufacturers 
conditioned  their  opt-ins  on  the  nine 
northeastern  states  listed  above  opting 
into  the  program,  on  all  auto 
manufacturers  opting  into  the  program, 
and/or  on  EPA  finding  the  program  in 
effect  or  finding  it  in  effect  no  later  than 
March  2, 1998.  All  of  the  conditions  the 
auto  manufacturers  placed  on  their  opt- 
ins  are  now  met. 

No  state  or  manufacturer  has 
withdrawrn  its  opt-in,  nor  has  any 
submitted  an  opt-out  notification. 

Thus,  pursuant  to  40  CFR  86.1706- 
99(b),  EPA  finds  that  the  National  LEV 
program  is  in  effect.  This  finding  is  a 
nationally  applicable  final  action. 

The  Congressional  Review  Act,  5  U.S.C.  801 
et  seq..  as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996, 
does  not  apply  because  this  action  is  not  a    . 
rule,  as  that  term  is  defined  in  5  U.S.C. 
804(3). 

Dated:  March  2, 1998. 
Carol  M.  Bro%vner, 
Administrator. 

(PR  Doc.  98-5981  Filed  3-6-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6972-8] 

40  CFR  Part  300 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Deletion  of  Monsanto 
Superfund  Site  from  the  National 
Priorities  List  (NPL). 

SUMMARY:  EPA,  Region  4,  announces  the 
deletion  of  the  Monsanto  Superfund 
Site  fttjm  the  NPL.  The  NPL  is 
Appendix  B  of  40  CFR  Part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  EPA  and  the 
State  of  Georgia  (State)  have  determined 
that  all  appropriate  CERCLA  actions 
have  been  implemented  and  that  no 
further  cleanup  by  responsible  parties  is 
appropriate  under  CERCLA.  Moreover, 
EPA  and  the  State  have  determined  that 
remedial  activities  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment 
and  that  the  remaining  groundwater 
monitoring  and  treatment  are 
adequately  being  addressed  by  the  State 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA). 
DATES:  Effective  March  9, 1998. 

ADDRESSES:  Comprehensive  information 
on  this  Site  is  available  through  the  EPA 
Region  4  public  docket,  which  is  located 
at  the  Region  4  office  and  is  available  for 
viewing  by  appointment  only  from  9:00 
a.m.  to  4:00  p.m..  Monday  through 
Friday,  excluding  holidays.  Requests  for 
appointments  or  copies  of  the 
background  information  from  the 
regional  public  docket  should  be 
directed  to  the  EPA  Region  4  Docket 
Office. 

The  address  for  the  Regional  Docket 
Office  is:  Ms.  Debbie  Jourdan,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street.  S.VV., 
Atlanta,  Georgia  30303,  Telephone  No.: 
(404)  562-8862. 

Background  information  from  the 
regional  public  docket  is  also  available 
for  viewing  at  the  Site  information 
repository  located  at  the  following 
address:  Augusta  Richmond  County 
Public  Library,  902  Green  Street, 
Augusta,  Georgia  30901,  Telephone  No.: 
(706) 821-2600. 
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FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  McKeown,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency.  Region  4.  61  Forsyth  Street, 
S.W..  Atlanta.  Georgia  30303,  (404)  562- 
8913. 

SUPPtEMENTARY  INFORMATION:  EPA 
announces  the  deletion  of  the  Monsanto 
Superfund  Site  in  Richmond  County, 
Georgia  from  the  National  Priorities  List 
(NPL),  which  is  Appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substances  Superfimd  Response  Trust 
Fund  (Fund).  Pursuant  to  42  U.S.C. 
9605  (40  CFR  30G.425(e)(3)  of  the  NCP), 
any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  Remedial 
Actions  in  the  event  that  conditions  at 
the  site  warrant  such  action. 

EPA  published  a  Notice  of  Intent  to 
Delete  the  Monsanto  Superfund  Site 
from  the  NPL  on  October  6, 1997  in  the 
Federal  Renter,  (62  FR  52072-52074). 
EPA  received  no  comments  on  the 
proposed  deletion;  therefore,  no 
resp<xisiveness  summary  is  necessary 
for  attachment  to  this  Notice  of 
Deletion.  Deletion  of  a  site  fit)m  the  NPL 
does  not  afliect  the  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  does  not  apply 
because  this  action  is  not  a  rule,  as  that 
term  is  defined  in  5  U.S.C.  804(3). 

List  of  SubjecU  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  January  29, 1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  U.S.  EPA 
Region  4. 

40  CFR  Part  300  is  amended  as 
follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  Part  300' 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  9601-9657;  42  U.S.C. 
1321(c)(2):  E.O.  12777.  56  FR  54757.  3  CFR. 
191  Comp.,  p.  351;  E.O.  12580,  52  FR  2923.. 
3  CFR,  1987  Comp.,  p.  193. 


Appendix  B — [Amended! 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  removing  the  site 
"Monsanto  Corp.  (Augusta  Plant),  GA". 

|FR  Doc.  98-5980  Filed  3-6-98;  8:45  am) 
BiLUNQ  COOC  (SW-SO-P 

LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1611 

Eligibility:  income  Level  for  Individuals 
Eligit>ie  for  Assistance 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

summary:  The  Legal  Services 
Corporation  ("Corporation")  is  required 
by  law  to  establish  maximum  income 
levels  for  individuals  eligible  for  legal 
assistance.  This  document  updates  the 
specified  income  levels  to  reflect  the 
armual  amendments  to  the  Federal 
Poverty  Guidelines  as  issued  by  the 
Department  of  Health  and  Human 
Services. 

EFFECTIVE  DATE:  March  9,  1998. 
FOR  FURTMER  INFORMATION  CONTACT: 
Victor  M.  Fortuno.  General  Counsel, 
Legal  Services  Corporation.  750  First 
Street  NE,  Washington.  DC  20002- 
4250:  202-336-8810. 
SUPPLEMWrARY  INFORMATION:  Section 
1007(a)(2)  of  the  Legal  Services 
Corporation  Act  ("Act").  42  U.S.C. 
2996f(a)(2),  requires  the  Corporation  to 
establish  maximum  income  levels  for 
individuals  eligible  for  legal  assistance, 
and  the  Act  provides  that  other 
specified  factors  shall  be  taken  into 
account  along  with  income. 

Section  1611.3(b)  of  the  Corporation's 
regulations  establishes  a  maximum 
income  level  equivalent  to  one  hundred 
and  twenty-five  percent  (125%)  of  the 
Federal  Poverty  Guidelines.  Since  1982, 
the  Department  of  Health  and  Human 
Services  has  been  responsible  for 
updating  and  issuing  the  Poverty 
Guidelines.  The  revised  figures  for  1998 
set  out  below  are  equivalent  to  125%  of 
the  current  Poverty  Guidelines  as 
published  on  Feb.  24. 1998  (63  FR 
9235). 

List  of  Sabjects  in  45  CFR  Part  1611 

Legal  services. 

For  reasons  set  out  in  the  preamble. 
45  CFR  1611  is  amended  as  follows: 

PART  1811— ELIGIBILITY 

1.  The  authority  citation  for  Part  1611 
continues  to  read  as  follows: 

Authority:  Sees.  1006(b)(1),  1007(a)(1) 
Legal  Services  Corporation  Act  of  1974,  42 
U.S.C.  2996e(b)(l),  2996f(a)(l),  2996f(a)(2). 


2.  Appendix  A  of  Part  1611  is  revised 
to  read  as  follows: 


Appendix  A  of  Part  1 611  .—Legal 
Services  Corporation  1998  Pov- 
erty Guidelines  * 


Size  of  family 
unit 

All 
states 
but 
Alaska 
and  Ha- 
waii' 

Alaska^ 

Hawaii' 

1  

2  

3  

4  

5 

6  

7  

8  

$10,063 
13.563 
17,063 
20.563 
24.063 
27.563 
31.063 
34,563 

S1 2.588 
16.963 
21.338 
25,713 
30.088 
34.463 
38.838 
43.213 

$11,575 
15.600 
19.625 
23,650 
27,675 
31.700 
35.725 
39.750 

'The  figures  in  ttiis  tat)te  represent  125%  of 
the  povefty  guideiines  by  family  size  as  deter- 
mined by  the  Department  c4  HeaMh  arKl 
Human  Services. 

^  For  family  units  with  more  than  eight  mem- 
bers, add  $3.S00  for  each  additional  member 
in  a  family. 

2  For  family  units  with  more  Vnan  eight  mem- 
bers, add  $4,375  for  each  additional  member 
in  a  family. 

3  For  family  units  with  more  than  eight  mem- 
bers, add  $4,025  for  each  additionai  member 
in  a  family. 

Dated:  March  4, 1998. 
Victor  M.  Fortnno, 

General  Counsel. 

[FR  Doc.  98-5994  Filed  3-6-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  73 

[MM  Doclcet  No.  96-16,  FCC  98-19] 

Revision  of  Broadcast  EEO  Rule 
Enforcement 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  policy  statement. 

summary:  This  Order  and  Policy 
Statement  adopts  a  change  in  the 
Commission's  enforcement  of  the  Equal 
Employment  Opportimity  (EEO)  Rule 
for  religious  broadcasters.  The 
announced  change  is  similar  to 
suggestions  made  by  some  commenters 
in  response  to  the  Commission's  Order 
and  Notice  of  Proposed  Rule  Making 
(NPR\f),  MM  Docket  No.  96-16.  which 
requested  comment  on  ways  to  improve 
the  Commission's  EEO  Rule  and 
pohcies  to  offer  relief  to  distinctly 
situated  broadcasters  without 
undermining  the  effectiveness  of  its 
EEO  program.  The  Commission  will 
now  permit  religious  broadcasters,  as 
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defined  in  the  Order  and  Policy 
Statement,  to  establish  religious  belief 
or  affiliation  as  a  job  qualification  for  all 
station  employees.  The  Commission 
believes  that  this  action  will  eliminate 
the  potential  danger  of  impermissible 
governmental  interference  with  a 
religious  broadcaster's  judgment  in  the 
conduct  and  definition  of  its  religious 
affairs. 

DATES:  Effective  April  8.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Licht,  Deputy  Chief.  Mass  Media 
Bureau.  (202)  418-2600. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order  and 
Policy  Statement,  FCC  98-19.  adopted 
February  5. 1998,  and  released  February 
25. 1998. 

The  complete  text  of  this  Order  and 
Policy  Statement  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington.  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services,  Inc..  at  (202)  857-3800,  1231 
20th  Street,  NW,  Washington,  DC  20036. 

Sjrnopsis  of  Order  and  Policy  Statement 

1.  In  the  Order  and  Policy  Statement, 
the  Commission  modifies  enforcement 
of  its  broadcast  Equal  Employment 
Opportunity  (EEO)  Rule  with  respect  to 
religious  broadcasters.  Responding  to 
the  Commission's  request  in  Order  and 
Notice  of  Proposed  Rule  Making 
{NPRM),  MM  Docket  No.  96-16,  11  FCC 
Red  5154  (1996),  61  FR  9964,  March  12, 
1996,  for  ways  to  improve  its  EEO  Rule 
and  policies  to  afford  relief  to  distinctly 
situated  broadcasters,  some  commenters 
requested  that  the  Commission  permit 
religious  licensees  to  establish  religious 
affiliation  or  belief  as  a  bona  fide 
occupational  qualification  for  all 
positions  at  their  stations.  The 
Commission's  prior  policy  was  to  allow 
religious  broadcasters  a  limited 
exemption  from  the  Commission's 
prohibition  of  religious  employment 
discrimination  only  for  employees  hired 
to  espouse  religious  views  over  the  air. 
Upon  review  of  this  matter,  the 
Commission  concludes  that  its  policy 
should  be  expanded  to  permit  religious 
broadcasters  to  use  religious  belief  or 
affiliation  as  a  job  qualification  for  all 
station  employees.  The  Commission 
believes  that  this  action  will  eliminate 
the  potential  danger  of  impermissible 
governmental  interference  with  a 
religious  broadcaster's  judgment  in  the 
conduct  and  definition  of  its  religious 
affairs. 

2.  This  action  should  be  considered 
binding  as  to  radio  licensees  and 


permittees.  It  should  be  considered  a 
non-binding  policy  statement  for 
television  licensees  and  permittees 
because  section  334  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  334,  prohibits 
revisions  of  EEO  regulations  concerning 
television  licensees  and  permittees. 

3.  For  these  purposes,  a  "religious 
broadcaster"  is  defined  as  a  licensee 
which  is,  or  is  closely  affiliated  with,  a 
church,  synagogue,  or  other  religious 
entity,  including  a  subsidiary  of  such  an 
entity.  Commission  determination  as  to 
whether  a  licensee  is  a  "religious 
broadcaster"  will  be  made  on  a  case-by- 
case  basis,  based  upon  the  evaluation  of 
certain  characteristics  of  the  religious 
entity. 

4.  Some  commenters  to  the  NPRM&re 
concerned  that  expanding  the 
Commission's  current  policy  concerning 
religious  broadcasters  would  lead  to 
racial  and  ethnic  discrimination  and 
have  a  negative  impact  on  equal 
opportunity  in  the  industry.  However, 
in  the  Order  and  Policy  Statement,  the 
Commission  emphasizes  that  religious 
broadcasters  are  still  required  to  operate 
their  stations  in  the  pubUc  interest,  as 
defined  in  the  Commission's  rules  and 
policies.  Therefore,  religious 
broadcasters  are  not  permitted  to  engage 
in  employment  discrimination  against 
women  and  minorities  and  are  still 
required  to  comply  with  sections 
73.2080(b)  and  (c)  of  the  Commission's 
Rules,  47  CFR  73.2080(b)  and  (c).. 
requiring  broadcasters  to  maintain  a 
positive,  continuing  program  of  specific 
practices  designed  to  ensure  equal 
employment  opportunity,  for  persons 
who  share  their  faith,  in  every  aspect  of 
station  employment  and  practice. 
Religious  broadcasters  are  also  still 
required  to  file  EEO  Forms  396-A.  396, 
and  395-B  and  their  EEO  programs  will 
continue  to  be  subject  to  examination  by 
the  Commission  at  renewal  time,  as  well 
as  other  relevant  periods,  to  determine 
compUance  with  the  EEO  Rule. 

Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

The  decision  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  No. 
104-13,  and  found  to  impose  or  propose 
no  modified  information  collection 
requirement  on  the  public. 

Final  Regulatory  Flexibility 
Certification 

As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"). '  see  5  U.S.C. 


603.  an  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  was  incorporated  in 
the  NPRM.  2  The  Commission  sought 
wrritten  public  comments  on  the 
proposals  in  the  NPRM.  including  the 
IRFA. 

Joint  Commenters  ^  criticize  the  IRFA 
for  not  stating  that  the  proposals  in  the 
Notice  could  adversely  affect  some  non- 
licensee  entities  including  Black 
colleges,  community  groups  which  refer 
job  candidates,  discrimination  victims, 
individual  job  applicants,  petitioners  to 
deny,  and  members  of  the  listening  and 
viewing  audience.  Joint  Commenters 
maintain  that  the  IRFA  failed  "to 
mention  the  limited  resources  available 
to  each  of  these  parties  in  meeting 
significant  burdens  which  would  be 
imposed  on  them  by  cutbacks  in  EEO 
enforcement."*  Joint  Commenters' 
arguments  are  without  merit.  In  the 
IRFA,  the  Commission  did  not  indicate 
the  economic  impact  of  a  rule  change  on 
any  entity,  stating  that  it  "was  unable  to 
assess  at  this  time  what,  if  any, 
economic  impact  the  proposed  rule 
change  would  have  on  small  business 
entities"  and  that  a  full  assessment  of 
the  potential  impact  would  be  made,  if 
applicable,  at  the  final  rulemaking 
stage. '  Furthermore,  the  entities 
described  by  Joint  Commenters  would 
not  be  discussed  in  the  Regulatory 
Flexibility  Analysis  at  any  stage  in  this 
proceeding  because  such  analysis  is 
reserved  for  entities  directly  regulated 
and  affected  by  the  subject  rule  of  a 
proceeding  and  the  entities  discussed  by 
Joint  Commenters  are  not  so  regulated 
and  affected.  See  Mid-Tex  Electric 
Cooperative,  Inc.  v.  Federal  Energy 
Regulatory  Commission,  773  F.2d  327 
(D.C.  Cir.  1985). 

We  now  believe  that,  pursuant  to  the 
RFA,  see  5  U.S.C.  605(b),  we  can  certify 


'  The  RFA.  see  5  U.S.C.  601  et.  seq.,  has  been 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996.  Public  Law  No.  104-121. 


110  Sut.  847  (1996)  (CWAAA).  Title  11  of  the 
CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 

Ml  FCC  Red  at  5183. 

'  loint  Commenters  consist  of  the  following 
organizations  that  filed  their  comments  together: 
Minority  Media  Telecommunications  Council. 
Office  of  Communication  of  the  United  Church  of 
Christ,  National  Council  of  Churches.  American 
Civil  Liberties  Union.  American  Hispanic  Ovmed 
Radio  Association.  Association  of  Black  Owned 
Television  Stations.  Black  Citizens  for  a  Fair  Media. 
Black  College  Communications  Association. 
Chinese  for  Affirmative  Action.  Cultural 
Environment  Movement.  Fairness  and  Accuracy  in 
Reporting,  Hispanic  Association  on  Corporate 
Resix>nsibility,  League  of  United  Latin  American 
Citizens,  Minority  Business  Enterprise  Legal 
Defense  and  Education  Fund,  Inc.,  National 
Association  for  the  Advancement  of  Colored 
People,  National  Association  of  Black  Owned 
Broadcasters,  National  Bar  Association,  National 
Hispanic  Media  Coalition.  National  Rainbow 
Coalition.  National  Urban  League,  Operation  PUSH, 
and  Women's  Institute  for  Freedom  of  the  Press. 

•Comments  of  )oint  Commenters  at  119. 

"11  FCC  Red  at  5183-84. 
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that  the  action  taken  in  this  Order  and 
Policy  Statement,  as  distinguished  from 
the  broader  proposals  contained  in  the 
entire  NPRM.  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Other  issues 
and  proposals  will  be  addressed  in  a     • 
Report  and  Order  to  be  issued  at  a  later 
date.  This  action  simply  allows  religious 
broadcasters  to  establish  religious 
affiliation  or  belief  as  a  bona  fide 
occupational  qualification  for  all  station 
positions,  an  action  which  will  not  have 
a  significant  economic  impact.  Religious 
broadcasters  are  still  required  to  ensure 
equal  employment  opportunity  in  every 
aspect  of  station  employment  policy  and 
practice  for  persons  who  share  their 
faith.  The  Commission  will  publish  this 
certification  in  the  Federal  Register,  and 
will  provide  a  copy  of  the  certification 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  The 
Commission  will  also  include  the 
certification  in  the  report  to  Congress 
pursuant  to  the  RFA,  see  5  U.S.C.  801. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting,  Television 
broadcasting. 

Federal  Communications  Commission. 

Magalie  Romui  Salas, 

Secretary. 

IFR  Doc.  98-5939  Filed  3-«-98:  8:45  am] 

BILUNQ  CODE  1712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dockst  No.  97-126;  RM-0074] 

Radio  Broadcasting  Services;  Saint 
Florian,  AL 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
274A  to  Saint  Florian,  Alabama,  as  that 
community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  filed  on  behalf  of  Frederick  A. 
Biddle  dba  Power  Valley  Enterprises. 
See  62  FR  24896.  May  7, 1997. 
Coordinates  used  for  Channel  274A  at 
Saint  Florain  are  34-57-08  and  87-39- 
30.  With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  April  13.  1998.  A  filing 
window  for  Channel  274A  at  Saint 
Florian,  Alabama,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
separate  Order. 


FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  (202)  418-2700. 
SUPPLEMOfTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-126, 
adopted  February  18,  1998,  and  released 
February  27,  1998.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  adding  Saint  Florian,  Channel  274A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Bules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  98-5930  Filed  3-6-98;  8:45  am] 

BILUNG  COOe  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-187;  RM-9149] 

Radio  Broadcasting  Services; 
Patterson,  lA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  West  Wind  Broadcasting, 
allots  Channel  290A  to  Patterson,  Iowa, 
as  the  community's  first  local  aural 
transmission  service.  See  FR  62  46707, 
September  4,  1997.  Channel  290A  can 
be  allotted  to  Patterson  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 


restriction.  The  coordinates  for  Channel 
290A  at  Patterson  are  41-20-54  NL  and 
93-52-49  WL.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  April  13.  1998.  A  filing 
window  for  Channel  290A  at  Patterson, 
Iowa,  will  not  be  opened  at  this  time. 
Instead  the  issue  of  opening  a  filing 
window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-187, 
adopted  February  18, 1998,  and  released 
February  27, 1998.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW. 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
ITS,  Inc.,  (202)  857-3800, 1231  20th 
Street,  NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Patterson,  Channel  290A. 

Federal  Communications  Commission 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Pules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  98-5932  Filed  3-6-98;  8:45  am] 

BILUNO  CODE  tTIZ-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47 .CFR  Part  73 

[MM  Docket  No.  97-155;  RM-9109] 

Radio  Broadcasting  Services; 
Winthrop,  WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Rick  Miles  and  Don  Ashford, 
allots  Channel  248A  at  Winthrop. 
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Washington,  as  the  community's  first 
local  aural  transmission  service.  See  62 
FR  38054,  July  16, 1997.  Channel  248A 
can  be  allotted  to  Winthrop  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
2.0  kilometers  (1.2  miles)  south.  The 
coordinates  for  Channel  248A  at 
Winthrop  are  North  Latitude  48-27-40 
and  West  Longitude  120-10-36.  Since 
Winthrop  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  government  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  April  13.  1998.  A  filing 
window  for  Channel  248A  at  Winthrop, 
Washington  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-155, 
adopted  February  18.  1998,  and  released 
February  27. 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc..  (202)  857-3800.  1231  20th 
Street.  NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Winthrop,  Channel 
248A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Bales 
Division,  Mass  Media  Bureau. 

(FR  Doc.  98-5933  Filed  3-6-98;  8:45  ami 

BILUNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-127;  RM-9077] 

Radio  Broadcasting  Services; 
Moorcroft,  WY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Mountain  Tower 
Broadcasting,  allots  Channel  228A  at 
Moorcroft,  Wyoming,  as  the 
community's  first  local  aural 
transmission  service.  See  62  FR  24896, 
May  7,  1997.  Channel  228A  can  be 
allotted  to  Moorcroft  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  228A  at  Moorcroft  are  North 
Latitude  44-15-54  and  West  Longitude 
104-57-06.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  April  13.  1998.  A  filing 
window  for  Channel  228A  at  Moorcroft, 
Wyoming,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-127. 
adopted  February  18,  1998.  and  released 
February  27,  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service,  Inc..  (202)  857-3800,  1231  20th 
Street.  NW..  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 


§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  adding  Moorcroft.  Channel  228A. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[PR  Doc.  98-5934  Filed  3-6-98;  8:45  am] 

BILLING  COOe  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-104;  RM-0048] 

Radio  Broadcasting  Services; 
Wellington,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Stacey  Allen  Austin,  allots 
Channel  278C3  "to  Wellington.  Texas,  as 
the  community's  first  local  aural 
transmission  service.  See  62  FR  15869. 
April  3.  1997.  Channel  278C3  can  be 
allotted  to  Wellington  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  4.5  kilometers  (2.8 
miles)  southwest  in  order  to  avoid  a 
short-spacing  confiict  with  the  licensed 
operation  of  Station  KWOX  (FM). 
Channel  266C,  Woodward,  Oklahoma. 
The  coordinates  for  Channel  278C3  at 
Wellington  are  34-49-13  NL  and  100- 
14-29  WL.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  April  13.  1998.  A  filing 
window  for  Channel  278C3  at 
Wellington.  Texas,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau.  (202) 

418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-104. 
adopted  February  18. 1998.  and  released 
February  27. 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc..  (202)  857-3800.  1231  20th 
Street.  NW.  Washington.  DC  20036. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7^-[AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334.  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Wellington,  Channel  278C3. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  98-5935  Filed  3-6-98:  8:45  ami 
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Proposed  Rules 


Federal  Register 

Vol.  63.  No.  45 
Monday.  March  9.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  [participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-ANE-65-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turt>ofan 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Pratt  &  Whitney  PW4000  series 
turbofan  engines.  This  proposal  would 
reduce  life  limits  of  certain  4th  stage 
low  pressure  turbine  (LPT)  disks.  It 
would  also  allow  the  original  life  limits 
of  the  disks  to  be  restored  if  reoperation 
is  performed  to  incorporate  the  original 
slotted  cooling  hole  configuration.  This 
proposal  is  prompted  by  reports  that  a 
change  of  a  cooling  hole  geometry, 
which  was  introduced  in  the  design  of 
certain  4th  stage  LPT  disks, 
inadvertently  caused  a  reduction  on  the 
cooling  air  flow  to  the  disk  and  an 
increased  level  of  stress.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  an  uncontained 
disk  failure  and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
May  8,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-ANE- 
55-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  Publications 
Department,  Supervisor  Technical 
Publications  Distribution,  M/S  132-30, 
400  Main  St.,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Gavriel,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7147, 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All  — 

communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-55-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-ANE-55-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federal  Aviation  Administration 
received  a  report  that  a  change  was 
introduced  in  the  design  of  certain  4th 
stage  low  pressure  turbine  (LPT)  disks, 
installed  on  Pratt  &  Whitney  Model 
PW4056,  PW4152.  PW4156A,  PW4164. 
PVV4168,  and  PW4460  turbofan  engines, 
that  inadvertently  caused  the  reduction 
of  amount  of  cooling  air  flow  to  the  disk 
and  resulted  in  a  reduction  of  their  life 
limits.  These  disks,  part  number  (P/N) 
50N924,  are  identified  by  serial  number 
(S/N)  in  this  AD.  This  condition,  if  not 
corrected,  could  result  in  an 
uncontained  disk  failure  and  damage  to 
the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Pratt  & 
Whitney  (PW)  Service  Bulletins  (SB) 
No.  PVV4G  100-72-105,  dated 
November  12, 1997,  and  SB  No. 
PVV4ENG  72-657,  dated  November  25. 
1997,  that  describe  the  reduced  life 
limits  for  affected  disks,  and  describe 
procedures  for  reoperation  of  the  disks 
to  incorporate  the  slotted  cooling  air 
configuration  to  restore  their  original 
life  limits. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
reduce  life  limits  of  affected  4th  stage 
LPT  disks,  identified  by  S/N.  It  would 
also  allow  the  original  life  limits  to  be 
restored,  if  reoperation  is  performed  to 
incorporate  the  slotted  cooling  air 
configuration.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SBs  described 
previously. 

There  are  approximately  27  engines  of 
the  affected  design  in  the  worldwide 
fieet.  The  FAA  estimates  that  there  are 
currently  no  engines  installed  on 
aircraft  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  but  if  one 
were  installed,  it  would  take 
approximately  4  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
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approximately  $240  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  per  engine  is  estimated 
to  be  $480. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

F^r  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administraticm  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

« 39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  k  Whitney:  Docket  No.  97-ANE-55- 
AD. 
Applicability:  Pratt  &  Whitney  Model 
PW4056,  PW4152.  W4156A,  PW4164, 
PW4168.  and  PW4460  turbofan  engines,  with 
4th  stage  low  pressure  turbine  (LPT)  disks, 
part  number  (P/N)  50N924,  serial  numbers 
(S/Ns)  CLDL  BX2061,  CLDL  BX6620,  CLDL 
BX2054,  CLDL  BX2055,  CLDL  BX6596,  CLDL 
BX2059,  CLDL  BX2060,  CLDL  BX6600,  CLDL 
BX6597,  CLDL  BX6599,  CLDL  BX6601,  CLDL 
BX6598.  CLDL  BX6604.  CLDL  BX6605.  CLDL 


BX6602,  CLDL  BX6609.  CLDL  BX6607,  CLDL 
BX6612.  CLDL  BX6611.  CLDL  BX6610,  CLDL 
BX6608,  CLDL  BX6606,  CLDL  BX6615,  CLDL 
BX6616.  CLDL  BX6619,  CLDL  BX2058,  and 
CLDL  BX6603  installed.  These  engines  are 
installed  on  but  not  limited  to  Airbus  A330, 
Boeing  747,  and  McDonnell  Douglas  MD-11 
series  aircraft . 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  It  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  an  uocontained  disk  failure  and 
damage  to  ihe  aircraft,  accomplish  the 
following: 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD.  prior  to  accumulating  7,500  cycles 
in  service  (QS),  remove  the  affected  4lii  stage 
LPT  disks  and  replace  them  with  new  or 
serviceable  parts. 

Note  2:  A  list  of  the  affected  4th  stage  LPT 
disks,  identified  by  P/N  and  S/N,  appears  in 
the  "Applicability"  paragraph  for  this  AD. 

(b)  Restoration  of  the  cniginal  life  limits  on 
the  affiscted  disks  may  be  accomplished  as 
follows: 

(1)  Reoperation  performed  on  the  LPT 
disks  installed  in  PW4164  and  PW4168 
model  engines,  in  accordance  with  Pratt  ft 
Whitney  (PW)  Service  Bulletin  (SB)  No. 
PW4G  100-72-105,  dated  November  12, 
1997,  prior  to  7.000  CIS  to  incorporate  the 
slotted  cooling  air  configuration  may  restore 
the  life  limit  to  15.000  QS. 

(2)  Reoperation  performed  on  the  LPT 
disks  installed  in  PW4156A  and  PW4460 
model  engines  in  accordance  with  PW  SB 
No.  PW4ENG  72-657,  dated  November  25, 
1997,  prior  to  5,500  QS  to  incorporate  the 
slotted  cooling  air  configuration  may  restore 
the  life  limit  to  15.000  GS. 

(3)  Reoperation  performed  on  the  LPT 
disks  installed  in  PW4056  and  PW4152 
model  engines  in  accordance  with  PW  SB 
Na  PW4ENG  72-657,  dated  November  25. 
1997,  prior  to  4,500  CIS  to  incorporate  the 
slotted  cooling  air  configuration  may  restore 
the  life  limit  to  20,000  CIS. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  airworthiness  diiectivci, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)'to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
February  26. 1998. 
Ronald  L.Vavniska, 
Acting  Manager.  Engine  and  PmpeUer 
Directorate,  Ailcraft  Certification  Service. 
[FR  Doc.  98-5797  Filed  3-&-98;  8:45  am) 
BNJJNQ  CODE  4«10-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrepace  Docket  Na  96-AWP-41 

Proposed  Eatablishment  of  Class  E 
Airspace;  Borrego  Springs,  CA 

AQB4CY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Borrego  Springs,  CA.  The  establishment 
of  a  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  25 
at  Borrego  Valley  Airport  has  made  this 
propyl  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  fiaet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircrait 
executing  the  GPS  RWY  25  SIAP  to 
Borrego  Valley  Airport.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airapace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Borrego  Valley  Airport,  Borrego 
Springs,  CA. 

DATES:  Comments  must  be  received  on 
or  before  April  20, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  g6-AWP-4,  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  Galifomia  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520.  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6531. 

SUPPLEMENTARY  INFORMIATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  iff  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-4."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lavradale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedures. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Borrego  Springs,  CA.  The  establishment 
of  a  GPS  RWY  25  SL\P  to  Borrego 
Valley  Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  the  approach 
and  departure  procedures  at  Borrego 
Valley  Airport.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  RWY  25  SL\P  at  Borrego  Valley 
Airport,  Borrego  Springs,  CA.  Class  E 
airspace  designations  are  published  in 
paragraph  6005  of  FAA  Order  7400.9E 
dated  September  10, 1997,  and  effective 
September  16. 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997.  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         *         •         • 

AWP  CA  E5  Borrego  Springs,  CA  tNew] 

Borrego  Valley  Airport,  CA 

(lat.  33''15'33"  N.  long.  llB-ig-lS"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  with  a  6.4-mile  radius 
of  the  Borrego  Valley  Airport. 

*  •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
February  13,1998. 
Ahon  D.  Scott, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 

[FR  Doc.  98-5925  Filed  3-6-98;  8:45  am] 
BILLING  CODE  4910-ia-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  PART  122 

Withdrawal  of  International  Airport 
Designation-Akron  Fulton  Airport 

AGENCY:  U.  S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
pertaining  to  the  field  organization  of 
the  Customs  Service  by  withdrawing  the 
international  airport  designation  of 
Akron  Municipal  Airport  (now 
functioning  as  Akron  Fulton  Airport) 
and  by  designating  Akron  Fulton 
Airport  as  a  landing  rights  airport 
instead.  The  change  is  being  proposed 
as  part  of  Customs  continuing  program 
to  obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers  and  the  general  public. 

DATES:  Comments  must  be  received  on 
or  before  May  8. 1998. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
submitted  to  and  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue 
NW.,  Third  Floor,  Washington,  D.C. 
20229. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Denning,  Office  of  Field 
Operations,  202-927-0196. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
obtain  more  efHcient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
Customs  is  proposing  to  amend 
§§  122.13  and  122.24,  Customs 
Regulations  (19  CFR  122.13  and  122.24), 
by  withdrawing  the  international  airport 
designation  of  Akron  Fulton  Airport 
(formerly  known  as  Akron  Municipal 
Airport)  and  by  designating  the  airport 
as  a  landing  rights  airport  instead. 
Akron  Municipal  Airport  (currently 
known  as  Akron  Fulton  Airport)  is 
presently  listed  as  an  international 
airport  of  entry  under  §  122.13,  Customs 
Regulations  (19  CFR  122.13). 

An  international  airport,  as  defined  by 
the  Customs  Regulations,  is  an  airport 
designated  officially  as  a  port  of  entry 
for  international  flights,  for  entry  of 
alien  citizens,  and  as  a  place  for 
quarantine  inspection. 

A  landing  rights  airport  is  any  airport, 
other  than  an  international  airport  or  a 
user  fee  airport,  at  which  flights  from  a 
foreign  country  are  given  permission  by 
Customs  to  land. 

According  to  the  Customs 
Regulations,  designation  as  an 
international  airport  may  be  withdrawn 
for  various  reasons.  One  reason  is  lack 
of  sufficient  international  travel  through 
the  airport.  Another  reason  is  failure  of 
the  airport  operator  to  maintain  an 
adequate  facility.  Both  of  these  factors 
apply  to  Akron  Fulton  Airport.  The  City 
of  Akron  sold  the  building  containing 
Customs  office;  Customs  has  no  office 
space  on  site  at  the  airport. 
Furthermore,  only  two  aircraft  were 
processed  by  Customs  in  1996  and  1997 
(none  in  1996  and  two  in  1997).  Under 
these  circumstances,  the  Customs 
Service  Port  Director  of  Middleburg 
Heights.  Ohio,  has  requested  that  Akron 
Fulton  Airport's  designation  as  an 
international  airport  for  Customs 
purposes  be  withdrawn. 

Customs  will  continue  to  provide 
service  at  Akron  Fulton  Airport  on  a 
landing  rights  basis,  but  there  is  no  need 
to  maintain  two  separate  operations  in 
Akron.  The  Customs  inspectors 
stationed  adjacent  to  the  Akron-Canton 
Regional  Airport  (where  they  process 
the  vast  majority  of  private  aircraft 
arrivals)  will  be  able  to  provide  Customs 
services  to  international  aircraft  at  the 
Akron  Fulton  Airport  on  an  as-needed 
basis. 


Proposal 

The  Customs  designation  of  the  Akron 
Fulton  Airport  as  an  international 
airport  is  proposed  to  be  withdrawn;  the 
hst  of  international  airports  in  §  122.13, 
Customs  Regulations  (19  CFR  122.13),  is 
proposed  to  be  amended  by  deleting  the 
entry  "Akron,  Ohio-Akron  Municipal 
Airport"  from  the  Location  and  Name 
column.  In  addition,  the  list  of  landing 
rights  airports  in  §  122.24(b),  Customs 
Regulations  (19  CFR  122.24(b)),  is 
proposed  to  be  amended  by  adding,  in 
proper  alphabetical  order,  the  words 
"Akron,  Ohio"  in  the  Location  column 
and  the  words  "Akron  Fulton  Airport" 
opposite  them  in  the  Name  column. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue 
NW.,  Third  Floor,  Washington,  D.C., 
20229.    j 

Authority 

This  change  is  proposed  under  the 
authority  of  5  U.S.C.  301  and  19  U.S.C. 
2,  66  and  1624. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Customs  establishes,  expands, 
consolidates,  and  makes  other  changes 
to  Customs  ports  of  entry  throughout  the 
United  States  to  accommodate  the 
volume  of  Customs-related  activity  in 
various  parts  of  the  country.  Although 
this  document  is  being  issued  for  public 
comment,  it  is  not  subject  to  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  because  it  relates  to  agency 
management  and  organization. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
RegulatOTy  Flexibility  Act  (5  US.C.  601 
et  seq.).  Agency  organization  matters 
such  as  this  are  exempt  from 
consideration  under  Executive  Order 
12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
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Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 
Samuel  H.  Banks, 

Acting  Commissioner  of  Customs. 

Approved:  February  23, 1998. 
Dennis  M.  O'Connell. 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury. 

[FR  Doc.  98-5990  Filed  3-6-98;  8:45  am] 

BILUNG  CODE  a20-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  206 
RIN  1010-nAC24 

Public  Meetings  on  Proposed  Rule- 
Establishing  Oil  Value  for  Royalty  Due 
on  Indian  Leases 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Minerals  Management 
Service  (MMS)  is  giving  notice  of  two 
public  meetings  concerning  the 
proposed  Indian  oil  value  rule 
published  in  the  Federal  Register  on 
February  12, 1998  (63  FR  7089).  The 
proposed  rule  amends  the  royalty 
valuation  regulations  for  crude  oil 
produced  from  Indian  leases. 
DATES:  The  public  meeting  dates  are: 

1.  Albuquerque,  NM,  March  26, 1998, 
9  a.m.  to  3  p.m..  Mountain  time. 

2.  Lakewood,  CO.  April  1. 1998.  9 
a.m.  to  3  p.m..  Mountain  time. 
ADDRESSES:  The  meeting  locations  are: 

1.  Bureau  of  Land  Management. 
Albuquerque  District  Office,  435 
Montano  Road,  Albuquerque,  NM 
82601.  telephone  number  (505)  761- 
8700. 

2.  Minerals  Management  Service, 
Denver  Federal  Center.  Building  85. 
Kipling  Street  (between  6th  Avenue  and 
Alameda  Street).  Lakewood.  CO  80215. 
telephone  number  (303)  231-3585. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Christnacht.  Royalty  Valuation 
Division.  Royalty  Management  Program. 
Minerals  Management  Service,  P.O.  Box 
25165,  MS  3151,  Denver,  CO,  80225- 
0165,  telephone  number  (303)  275- 
7252;  or,  Mr.  David  S.  Guzy,  Chief, 
Rules  and  Publications  Staff,  Royalty 
Management  Program,  Minerals 
Management  Service,  P.O.  Box  25165, 
MS  3021,  Denver.  Colorado  80225- 
0165.  telephone  number  (303)  231- 
3432.  fax  number  (303)  231-3385,  e- 
Mail  address  RMP.comments@mms.gov. 
SUPPLEMENTARY  INFORMATION:  The 
meetings  will  be  open  to  the  public  in 
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order  to  disciiss  the  proposed  rule  and 
gather  comments.  We  encourage 
members  of  the  public  to  attend  these 
meetings.  Those  wishing  to  make  formal 
presentations  should  sign  up  upon 
arrival.  The  sign-up  sheet  will 
determine  the  order  of  speakers.  For 
building  security  measures,  each  person 
will  be  required  to  sign  in  and  may  be 
required  to  present  a  picture 
identification  to  gain  entry  to  the 
meetings. 

Dated:  March  3, 1998. 
Donald  T.  Sant, 

Acting  Associate  Director  for  Royalty 

Management. 

[FR  Doc.  98-5909  Filed  3-6-98;  8:45  am] 

BILLMQ  CODE  4310-Mn-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

RIN  1010-AC32 

Postlease  Operations  Safety; 
Correction 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Proposed  rulemaking; 
Correction. 

summary:  MMS  published  in  the 
Federal  Register  of  February  13, 1998 
(63  FR  7335),  a  proposed  rule  updating 
and  clarifying  regulations  concerning 
postlease  operations.  This  document 
corrects  certain  information  omitted 
from  the  table  listing  data  and 


information  made  available  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kumkimi  Ray,  Engineering  and 
Operations  Division  at  (703)  787-1600. 
SUPPLEMENTARY  INFORMATION:  In  the 
proposed  rule  FR  Doc.  98-3533, 
published  in  the  issue  of  Friday, 
February  13, 1998,  make  the  follovdiTg 
correction: 

PART  250— [CORRECTED] 

On  page  7350,  in  §  250.27,  correct 
paragraph  (b)  to  read  as  follows; 


$  250.27    Data  and  information  to  be 
avaiiable  to  the  public. 


(b)  MMS  will  disclose  lease 
information  not  collected  on  MMS 
forms  in  accordance  with  the  following 
table: 


If 


The  Director  determines  that  data 
and  information  are  needed  to 
unitize  operations  on  two  or 
more  leases,  to  ensure  proper 
plans  of  development  for  com- 
petitive reservoirs,  or  to  promote 
operational  safety  or  protect  the 
environment. 

The  Director  determines  that  data 
and  information  are  needed  for 
specific  scientific  or  research 
purposes  for  the  Government. 

Your  lease  is  still  in  effect  and  you 
consent. 


Data  or  Information  is  collected 
with  high-resolution  systems 
(e.g.,  bathymetry,  side-scan 
sonar,  sut)bottom  profiler,  and 
magnetometer)  to  comply  with 
safety  or  environmental  protect 
tion  requirements. 


Your  lease  is  no  longer  in  effect 


Your  lease  Is  no  longer  in  effect ... 


Your  lease  is  still  in  effect 


MMS  will  release 


Geophysical  data,  Geological 
data.  Interpreted  geological  and 
geophysical  (G&G)  information. 
Processed  and  reprocessed 
geophysical  information.  Ana- 
lyzed geological  information. 


Geophysical  data.  Geological 
data.  Interpreted  G&G  informa- 
tion, Processed  and  reproc- 
essed geophysical  information. 
Analyzed  geological  Information. 

Geophysical  data.  Geological 
data,  Interpreted  G&G  informa- 
tion. Processed  and  reproc- 
essed geophysical  information, 
Analyzed  geological  infonnation. 

•Geophysical  data.  Geological 
data.  Processed  G&G  informa- 
tion. Interpreted  G&G  informa- 
tion. 


Geophysical  data.  Geological 
data.  Processed  arid  reproc- 
essed geophysical  information, 
Interpreted  G&G  information. 
Analyzed  geological  Information. 

Geoiogica)  data.  Analyzed  geo- 
logical information. 


Geophysical  data.  Processed  and 
reprocessed  geophysical  infor- 
mation. Interpreted  G&G  infor- 
mation. 


At  this  time 


Any  time 


Any  time 


When  you  consent. 


60  days  after  you  sut>mit  the  data 
or  information,  if  the  Regional 
Supervisor  deems  it  necessary. 


When  your  lease  terminates  or  10 
years  after  the  date  you  sutxnit 
the  data,  whichever  is  earlier. 


When  your  lease  terminates 


10  years  after  the  date  you  submit 
it. 


Additional  provision 


Data  and  Information  wi  t>e 
shown  only  to  persons  with  an 
interest. 


MMS  will  release  data  and  infor- 
mation only  If  release  would  fur- 
ther the  national  interest  wittiout 
unduly  damaging  the  competi- 
tive position  of  the  lessee. 


MMS  will  release  the  data  arxj  in- 
formation earlier  ttuvi  60  days  if 
the  Regional  Supervisor  deter- 
mines it  is  needed  by  affected 
States  to  make  decisions  under 
subpart  B  of  this  part.  The  Re- 
gional Supervisor  wiN  reconsider 
earlier  release  if  you  satisfy 
him/her  that  rt  would  unduly 
damage  your  competitive  posi- 
tion. 

This  release  time  applies  only  if 
the  provisions  in  this  table  gov- 
erning high  resolution  systems 
and  the  provisions  in  §252.7  do 
not  apply. 

This  release  time  applies  only  if 
the  provisions  in  this  table  gov- 
erning high  resolution  systems 
and  the  provisions  in  §252.7  do 
not  apply. 

This  release  time  applies  only  if 
the  provisions  in  this  table  gov- 
erning high  resolution  systems 
and  the  provisions  in  §252.7  do 
not  apply. 
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If 

MMS  will  release 

At  this  time 

Additional  provisions 

Your  lease  is  still  in  effect  and 

Geological  data.   Analyzed   geo- 

2 years  after  you  submit  it  or  60 

These  release  times  apply  only  if 

within  the  pnmary  term  specified 

logical  information. 

days  after  a  lease  sale  if  any 

the  provisions  in  this  table  gov- 

in  the  lease. 

portion  of  an  offered  block  is 
within  50  miles  of  a  well,  which- 
ever is  later. 

eming  high  resolution  systems 
and  the  provisions  in  §252.7  do 
not  apply.  If  the  primary  term 
specified   in   the   lease   is   ex- 
tended under  §250.19  (except 
under  §250. 19(c)),  the  exterv 
sion  applies  to  this  provision. 

Your  lease  is  in  effect  and  beyond 
the  primary  term  specified  in  the 

Geological   data,   Analyzed   geo- 
logical information. 

2  years  after  you  submit  it 

lease. 

Data  is  released  to  the  owner  of 

Directional  survey  data  

If  the  lessee  from  whose  lease  the 

an  adjacent  under  subpart  D  of 

directional    survey    was    taken 

part  250. 

consents. 

Data  and  information  are  obtained 

Any  data  or  information  obtained 

At  any  time. 

from  beneath  unleased  land  as 

a  result  of  a  well  deviation  that 

has  not  been  approved  by  the 

Regional  or  District  Supervisor. 

Dated:  March  3, 1998. 
E.  P.  Danenberger, 

Chief,  Engineering  and  Operations. 

[FR  Doc.  98-5941  Filed  3-6-98;  8:45  am) 

BHJJNQ  OOOE  4310-MR-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PA4067b;  FRL-6968-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  and 
NOx  RACT  Determinations  for 
Individual  Sources 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  establishing  volatile  organic 
compound  (VCXZ)  and  nitrogen  oxides 
(NOx)  reasonably  available  control 
technology  (RACT)  for  six  (6)  major 
sources  located  in  Pennsylvania.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the 
Commonwealth's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule  and  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 


adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  adverse  comments  are  received  that 
do  not  pertain  to  all  paragraphs  in  this 
rulemaking  action,  those  paragraphs  not 
affected  by  the  adverse  comments  will 
be  finalized  in  the  manner  described 
here.  Only  those  paragraphs  that  receive 
adverse  comments  will  be  withdrawn  in 
the  manner  described  here. 

DATES:  Comments  must  be  received  in 
Meriting  by  April  8,  1998. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  David 
Campbell,  Air  Protection  Division, 
Mailcode  3AP11,  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air 
Protection  Division,  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURmER  INFORMATION  CONTACT: 
David  J.  Campbell.  (215)  566-2196,  at 
the  EPA  Region  III  office  or  via  e-mail 
at  campbell.dave@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 


SUPPLEMENTARY  INFORMATION:  See  the 

information  pertaining  to  this  action, 
VOC  and  NQx  RACT  determinations  for 
individual  sources  located  in 
Pennsylvania,  provided  in  the  Direct 
Final  action  of  the  same  title  which  is 
located  in  the  Rules  and  Regulations 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  February  3. 1998. 
William  T.  Wisniewrski, 

Acting  Pegional  Administrator,  Region  HI. 
[FR  Doc.  98-5412  Filed  3-6-98;  8:45  am] 

BILUNG  COOE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[LA  25-1-73755;  FRL-6971-6] 

Approval  and  Promulgation  of 
Implementation  Plan  for  Louisiana: 
General  Conformity  Rules 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
approve  a  renrision  to  the  Louisiana 
,  State  Implementation  Plan  (SIP)  that 
contains  section  LAC  33:111.1405.8  of 
the  State  general  conformity  rule  and 
remove  the  conditional  approval  in  40 
CFR  52.994(a).  The  EPA  approved  the 
Louisiana  general  conformity  rule  on 
September  13, 1996  (61  FR  48409) 
conditioned  upon  the  State  making 
certain  revisions  to  LAC  33:in.l405.B. 
This  approval  action  is  intended  to 
streamline  the  conformity  process  and 
allow  direct  consultation  among 
agencies  at  the  local  levels. 
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In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
LAC  33:m.l405.B  of  the  State  General 
Conformity  rule  as  a  direct  final 
rulemaking  without  prior  proposal 
because  the  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  the 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  providing  comments  on 
this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing,  postmarked 
by  April  8, 1998. 
ADDRESSES:  Comments  should  be 
mailed  to  Mr.  Thomas  H.  Diggs,  Chief, 
Air  Planning  Section  (6PDL)  at  the 
address  below.  Copies  of  the  State's 
General  Conformity  SIP  and  other 
relevant  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  docimients  should  make  an 
appointment  with  the  appropniate  office 
at  least  24  hours  before  the  visiting  day. 

Air  Planning  Section  (6PDL). 
Multimedia  Planning  and  Permitting 
Division,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202,  Telephone:  (214) 
665-7214. 

Air  Quality  Division,  Louisiana 
Department  of  Environmental  Quality, 
7290  Bluebonnet  Boulevard,  Baton 
Rouge,  Louisiana  70810,  Telephone: 
(504)  765-0219. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Behnam,  P.  E.;  Air  Planning  Section 
(6PDL),  Multimedia  Planning  and 
Permitting  Division,  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202.  Telephone 
(214) 665-7247. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  February  9. 1998. 
Lynda  F.  CarroU, 

Acting  Hegional  Administrator,  Region  6. 
(FR  Doc  98-5984  Filed  3-6-98;  8:45  am] 

aiUJNQCOOCl 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

rr50-1-6800;  FRL-6975-71 

Approval  and  Promulgation  of  Air 
Qtiality  Stata  hnplamaniation  Plans 
(SIP);  Taxaa:  Disapproval  of  the 
RaasonaUa-Furthsr^Progress  Plan  for 
tha  199fr-1999  Partod  and  the 
Contingancy  Plan  for  tha  Houston/ 
Galvaaton  (HQA)  Ozona  Nonattalnmant 
Area 

AQBiiCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Proposed  disapproval. 

summary:  The  EPA  is  proposing  to 
disapprove  the  SIP  revisions  submitted 
by  the  State  of  Texas  to  meet  the  Rate- 
of-Progress  (ROP)  requirements  imder 
the  Clean  Air  Act  (the  Act).  Under  these 
requirements,  States  must  demonstrate  a 
3  percent  reduction  of  volatile  organic 
compounds  (VOCs)  per  year  for  a  three 
year  period  between  November  15, 1996 
and  November  15, 1999.  The  EPA  is 
proposing  disapproval  of  the  ROP  plan 
submitted  by  Texas  for  the  Houston/ 
Galveston  area  (HGA)  primarily  because 
the  plan  projects  excessive  emissions 
reductions  for  the  EPA's  Compliance 
Assurance  Monitoring  (CAM)  Rules. 
The  EPA  is  also  proposing  disapproval 
of  the  Contingency  Plan  associated  with 
this  ROP  plan.  This  rulemaking  action 
is  being  taken  under  sections  110  and 
Part  D  of  the  Act. 

DATES:  Comments  must  be  received  on 
or  before  May  8, 1998. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief.  Air  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue.  Suite  700,  Dallas, 
Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission.  12100  Park  35  Circle. 
Austin.  Texas  78711-3087. 


FOR  FURTHER  INFORMATION  COTTACT:  Mr. 
Guy  R.  Donaldson.  Air  Planning  Section 
(6PD-L),  EPA  RegioB  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7242. 
SUPPLBtefTARY  INFORMATION: 

Introduction — Clean  Air  Act 
Requirements 

Reasonable  Further  Progress 
Requirements 

Section  182(c)(2)  of  the  Act  generally 
requires  each  state  having  one  or  more 
ozone  nonattainment  areas  classified  as 
serious  or  worse  to  develop  a  plan  (for 
each  subject  area)  that  provides  for 
actual  VOC  reductions  of  at  least  3 
percent  per  year  averaged  over  each 
consecutive  3-year  period,  beginning  six 
years  after  enactment  of  the  Act,  until 
such  time  as  these  areas  have  attained 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone.  These 
plans  are  referred  to  hereafter  as  post- 
1996  Rate-of-Progress  Plms  (or  post-96 
ROP  plans).  These  plans  were  due  to  be 
submitted  to  EPA  as  a  SIP  revision  by 
November  15, 1994. 

Section  182(b)(1)  of  the  Act  mandates 
a  15  percent  VOC  emission  reduction, 
net  of  growth,  between  1990  and  1996 
for  each  State  having  one  or  more  ozone 
nonattainment  areas  classified  as 
moderate  or  worse.  That  SIP  revision 
was  due  to  EPA  by  November  15, 1993. 
The  plan  for  these  reductions  occurring 
between  1990-1996  is  hereafter  referred 
to  as  the  15%  Rate-of-Progress  Plan. 

Sections  182(b)(1)(C).  182(b)(1)(D)  and 
182(c)(2)(B)  of  the  Act  limit  the 
creditability  of  certain  control  measures 
toward  the  ROP  requirements. 
Specifically,  states  caiuiot  take  credit  for 
reductions  achieved  by  Federal  Motor 
Vehicle  Control  Program  (FMVCP) 
measures  (e.g.,  new  car  emissions 
standards)  promulgated  prior  to  1990,  or 
for  reductions  stemming  from 
regulations  promulgated  prior  to  1990  to 
lower  the  volatihty  (i.e..  Reid  Vapor 
Pressure)  of  gasoline.  Furthermore,  the 
Act  does  not  allow  credit  toward  ROP 
requirements  for  post-1990  corrections 
to  existing  motor  vehicle  Inspection  and 
Maintenance  (I/M)  Programs  or 
corrections  to  Reasonably  Available 
Control  Technology  (RACT)  rules,  since 
these  programs  were  required  to  be  in 
place  prior  to  1990. 

Additionally,  sections  172(c)(9)  and 
182(c)(9)  of  the  Act  require  contingency 
measures  to  be  included  in  the  ROP  and 
attainment  plans.  These  measures  are 
required  to  be  implemented 
immediately  if  reasonable  further 
progress  has  not  been  achieved,  or  if  the 
NAAQS  is  not  met  by  the  deadline  set 
forth  in  the  Act. 
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Attainment  Demonstration  Requirement     Analysis  of  the  SIP  Revision 


Under  section  182(c)(2)(A)  of  the  Act, 
States  required  to  submit  post-1996  ROP 
plan  SIPs,  by  November  15, 1994  for 
serious  or  worse  ozone  nonattainment 
areas,  must  also  submit  for  those  areas 
an  attainment  demonstration  to  provide 
for  achievement  of  the  ozone  NAAQS  by 
the  statutory  deadline.  This 
demonstration  is  to  be  based  on 
photochemical  grid  modeling,  such  as 
the  Urban  Airshed  Model,  or  an 
equivalent  analytical  method.  In  a 
March  2, 1995,  memorandum  from  Mary 
Nichols,  Assistant  Administrator  for 
EPA's  Office  of  Air  and  Radiation,  EPA 
set  forth  an  approach  to  satisfy  the 
attainment  demonstration  requirements 
under  section  182(c)(2)(A)  of  the  Act. 
Under  this  approach,  Texas  was 
required  to  submit  a  Rate  of  Progress 
Plan  to  cover  the  first  three  year  period 
as  part  of  their  Phase  I  submittal  by 
December  31, 1995.  Pursuant  to  the 
December  23, 1997  memorandum  from 
Richard  D.  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation,  an 
attainment  plan  is  due  April,  1998 
showing  how  Houston  will  attain  by 
2007.      . 

Backgmund  of  State  Submittal 

In  a  letter  from  the  Governor  dated 
November  9, 1994,  Texas  submitted  a 
Post-96  ROP  plan  to  reduce  emissions  in 
the  Houston  area  by  an  additional  9 
percent  by  November  15, 1999.  In 
January  of  1995,  the  Texas  Legislature 
moved  to  suspend  the  motor  vehicle 
tailpipe  I/M  program.  The  Post-96  ROP 
Plan  depended  in  part  on  reductions 
from  the  I/M  program. 

In  a  letter  dated  August  9, 1996,  Texas 
submitted  a  revision  to  the  Post-96  ROP 
Plan  as  part  of  a  larger  SIP  submittal 
which  included  revisions  to  the  1990 
Base  Year  Inventories,  the  15%  Rate-of- 
Progress  Plans  for  the  Texas  ozone 
nonattainment  areas,  the  HGA 
Employee  Trip  Reduction  Program,  and 
section  179B  Attainment  Demonstration 
for  El  Paso.  Today's  proposed  action 
addresses  only  the  HGA  Post-96  ROP 
Plan.  The  other  portions  of  the  submittal 
will  be  addressed  in  separate  Federal 
Register  actions.  On  July  11, 1997,  the 
EPA  proposed  conditional  interim 
approval  of  the  Texas  15%  Rate-of- 
Progress  plans  for  the  Houston/ 
Galveston,  Dallas/Fort  Worth  and  El 
Paso  areas  and  proposed  to  fully 
approve  the  base  year  emissions 
inventory  revisions  and  the  associated 
contingency  plans  for  the  three  areas  (62 
FR  37175). 


Base  Year  Emission  Inventory 

Under  SacUon  182(b)(1)(B),  the 
baseline  from  which  States  determine 
the  required  reductions  for  ROP 
planning  is  the  1990  base  year  emission 
inventory.  The  inventory  is  broken 
down  into  several  emissions  source 
sectors:  stationary,  area,  on-road  mobile, 
and  off-road  mobile  sources.  The  EPA 
originally  approved  the  Texas  1990  base 
year  inventories  for  the  Dallas/Fort 
Worth,  Houston/Galveston,  Beaumont/ 
Port  Arthur  and  El  Paso  ozone 
nonattainment  areas  on  November  8, 
1994  (59  FR  55586).  In  the  August  9, 
1996,  SIP  revision,  Texas  submitted 
revisions  to  its  1990  Base  Year 
hiventories.  The  EPA  proposed  approval 
of  these  revisions  on  July  11,  1997  (62 
FR  37175).  The  Post-96  ROP  plan  relies 
on  the  revised  1990  emission  inventory 
for  the  Houston  area.  The  EPA  will  not 
take  final  action  on  the  Post-96  ROP 
plan  until  the  revised  1990  emission 
inventory  rulemaking  is  finalized. 

Growth  in  Emissions  Between  1996  and 
1999 

States  need  to  provide  for  sufficient 
control  measures  in  their  ROP  Plans  to 
offset  any  emissions  growth  projected  to 
occur  after  1996.  Therefore,  to  meet  the 
ROP  requirement,  a  State  must  provide 
for  sufficient  emissions  reductions  to 
offset  projected  growth  in  emissions,  in 
addition  to  a  3  percent  annual  average 
reduction  of  VOC  emissions.  Thus,  an 
estimate  of  emissions  growth  from  1996 
to  1999  is  necessary.  The  EPA  believes 
that  Texas'  estimates  of  growth  for  the 
time  period  from  1996-1999  are 
acceptable. 

Calculation  of  Target  Level  Emissions 

A  target  level  of  emissions  represents 
the  maximum  level  of  emissions 
allowed  in  each  post-1996  milestone 
year  which  will  provide  the  3  percent 
per  year  ROP  requirement  mandated  by 
the  Act.  The  EPA's  guidance  document 
entitled  "Guidance  on  the  Post-1996 
ROP  Plan  and  the  Attainment 
Demonstration"  (EPA  452-93-015), 
dated  January  1995,  outlines  the 
approach  States  must  take  to  calculate 
the  1999  target  level  needed  to  satisfy 
the  Act's  post-1996  plan  requirement. 
Table  1  documents  this  calculation  for 
the  HGA  area. 

As  described  previously,  revisions  to 
the  15%  ROP  plan  and  the  Post-96  ROP 
plan  were  both  included  in  the  August 
9,1996  submittal.  There  is  a  slight 
discrepancy,  however,  between  the  1996 
target  level  used  in  the  15%  ROP  plan 
and  the  1996  target  level  in  the  Post-96 
ROP  plan.  The  EPA  is  proposing  not  to 


accept  the  target  level  used  in  the  State's 
Post-96  ROP  calculations  because  the 
same  target  level  for  1996  should  be 
used  in  both  the  15%  ROP  plan  and  the 
Post-96  ROP  plan.  The  EPA  believes  the 

1996  target  level  in  the  15%  ROP  was 
calculated  correctly  and  proposed 
approval  of  this  target  level  on  July  11, 

1997  (62  FR  37175).  Therefore,  the  data 
used  by  the  EPA  in  Table  1  is  consistent 
with  the  State's  15%  ROP  plan.  The 
choice  of  target  level  is  important 
because  it  affects  the  size  of  the 
emission  reductions  shortfall  identified 
later  in  this  Federal  Register.  In  this 
case,  the  amount  of  the  shortfall 
identified  is  made  slightly  smaller  by 
using  the  target  level  identified  in  the 
15%  ROP  Plan.  In  future  submittals, 
Texas  must  use  a  target  level  that  is 
consistent  widi  the  State's  15%  ROP 
plan. 

Table  1  .—Calculation  of  Required 
Reductions 

(Tons/day) 


1990  Emission  Inventory  

1990  Adjusted  Relative  to  1996 
1990  Adjusted  Relative  to  1999 

RVP  and  Fleet  Turnover 

9%  of  adjusted 

1996  Target  le\«l 

1999  Target  le>«l 

1999  Projectioa 

Total  Reductions  required  by 

1999  

Reductions  required  by  15%  ... 
Additional  Reductions  required 


Houston/ 
Galveston 


1063.72 

975.39 

963.65 

11.74 

86.73 

812.77 

714.30 

1029.18 

314.88 
213.27 
101.61 


Measures  Achieving  the  Projected 
Reductions 

The  EPA  agrees  with  the  emission 
reductions  for  the  following  control 
measures.  The  amount  of  emission 
reductions  projected  for  these  measures 
are  tabulated  in  table  2.  A  more  detailed 
analysis  of  these  measures  and 
associated  emission  reductions  is 
included  in  the  Technical  Support 
Document  for  this  action. 

Hazardous  Organic  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(HON) 

In  the  15%  ROP  plan,  Texas 
developed  rules  to  tighten  controls  on 
fugitive  emissions  at  refineries  and 
petrochemical  plants.  The  HON  also 
requires  tighter  controls  on  fugitive 
emissions  (40  CFR  63.160).  The  HON 
applies  to  additional  source  categories 
(styrene  butadiene  rubber  production 
and  polybutadiene  production,  chlorine 
production,  pesticide  production, 
chlorinated  hydrocarbon  use, 
pharmaceutical  production  and 
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miscellaneous  butadiene  use)  not 
covered  in  the  Texas  rule.  The  EPA  is 
proposing  to  accept  the  projected 
emissions  reductions  associated  with 
the  HON  controls  on  these  source 
categories  not  covered  by  the  Slate  rules 
for  fugitive  emissions. 

Aircraft  Engines 

The  Airport  Noise  and  Capacity  Act  of 
.  1990  (ANCA)  reduces  VOC  emissions  in 
addition  to  noise.  The  ANCA  will 
prevent  aircraft  with  Stage  II  engines 
from  operating  at  most  airports.  Newer 
Stage  EQ  engines  will  be  required.  Stage 
m  engines  are  quieter  and  generally, 
although  not  exclusively,  emit  smaller 
amounts  of  pollutants.  Texas  has 
estimated  that  emissions  will  be  40 
percent  lower  than  otherwise  because  of 
the  incorporation  of  the  Stage  in 
engines.  The  EPA  is  proposing  to  accept 
this  estimate. 

Pulp  and  Paper  MACT 

Texas  has  projected  emission 
reductions  for  the  implementation  of  the 
Pulp  and  Paper  Maximum  Available 
Control  Technology  (MACT)  standard. 
Air  emissions  from  the  pulp  and  paper 
industry  will  be  regulated  in  three 
phases.  The  MACT  I  regulates  non- 
combustion  sources  at  mills  engaged  in 
the  production  of  pulp  by  chemically 
pulping  wood.  The  MACT  n  will 
regulate  chemical  recovery  area 
combustion  sources  at  kraft,  sulfite  and 
soda  mills.  The  MACT  m  will  regulate 
emissions  from  nonchemical  pulp  and 
paper  mills  and  paper  machines.  The 
rules  for  MACT  I  were  signed  on 
November  14, 1997  but  have  not  yet 
been  published.  Texas  examined 
facilities  in  the  HGA  nonattainment  area 
subject  to  the  MACT  I  rules  to  estimate 
the  expected  emission  reductions.  The 
EPA  is  proposing  to  accept  this 
estimate. 

Recreational  Marine 

Texas  has  projected  VOC  emission 
reductions  from  the  Federal  rules  to 
control  emissions  from  Outboard 
Marine  Engines  and  Personal  Watercraft 
(October  4, 1996,  61  FR  52087).  It  is  the 
EPA's  proposed  position  that  Uie  State 
calculated  the  emission  reductions 
consistent  with  EPA  guidance 
(November  28, 1994  memorandum 
"Future  Nonroad  Emission  Reduction 
Credits  for  Court-Ordered  Nonroad 
Standards")  and  that  the  projected 
emission  reductions  are  acceptable. 

Utility  Engines 

Texas  has  projected  emission 
reductions  based  on  Federal  rules  to 
control  emissions  from  lawn  and  garden 
equipment  (July  3, 1995.  60  FR  34581). 


It  is  the  EPA's  proposed  position  the 
State  calculated  these  emission 
reductions  consistent  writh  EPA 
guidance  (November  28, 1994, 
memorandum  "Future  Nonroad 
Emission  Reduction  Credits  for  Court- 
Ordered  nonroad  Standards")  and  the 
projected  emission  reductions  are 
acceptable. 

Underground  Storage  Tank 
Remediation 

Texas  estimated  that  emissions  from 
leaking  imderground  storage  tank 
remediations  resulted  in  about  2.05 
tons/day  of  emissions  in  the  HGA  area 
in  1990.  By  1998,  the  program  for 
remediation  of  leaking  underground 
storage  tanks  should  be  complete  in 
Texas.  After  1998,  storage  tanks  are 
required  to  be  upgraded  with  leak 
detection  systems  under  the  Resource 
Recovery  and  Conservation  Act,  42 
U.S.C.  6991  et  seq.  Therefore,  the  EPA 
is  proposing  to  accept  that  emissions 
from  the  remediation  of  leaking 
imderground  storage  tanks  should  be 
largely  eliminated  and  the  projected 
emission  reductions  are  acceptable. 

Transportation  Control  Measures 

Texas  has  projected  a  small  amount  of 
emission  reductions  due  to  the 
implementation  of  meastires  to  reduce 
vehicle  emissions,  such  as  signal  light 
improvements  and  high  occupancy 
vehicle  lanes.  The  EPA  is  proposing  to 
accept  the  projected  emissions 
reductions. 

Tier  I,  I/M  and  Reformulated  Gasoline 

Texas  has  projected  reductions  in 
vehicle  emissions  due  to  these  three 
motor  vehicle  programs.  Tier  I  emission 
reductions  refer  to  emission  reductions 
occiuTing  due  to  the  implementation  of 
FMVCP  standards  that  went  into  effiect 
starting  with  the  1994  model  year. 
Inspection  and  Maintenance  (I/M)  refers 
to  Uie  tail  pipe  testing  and  repair 
program  instituted  in  the  HGA  area. 
Also,  starting  1995,  reformulated 
gasoline  is  being  used  in  the  HGA  area 
as  required  by  the  Act,  section 
211(k)(10)(D). 

The  I/M  and  Reformulated  Gasoline 
emission  reductions  were  part  of  the 
15%  ROP  Plan  so  they  cannot  be  relied 
upon  in  the  Post-96  ROP  plan.  They  are 
listed  here  because  emission  reductions 
from  these  three  programs  are  calculated 
together  by  the  EPA's  MOBILE  model 
for  estimating  on-road  emissions. 
Emission  reductions  from  reformulated 
gasoline  and  I/M  are  not  credited  to  the 
Post-96  plan  so  no  double  counting 
results.  The  EPA  is  proposing  to  accept 
the  projected  emission  reductions. 


Municipal  Solid  Waste  Landfills 

Texas  has  projected  emission 
reductions  for  controls  on  emissions 
from  solid  waste  landfills.  During  the 
decomposition  of  solid  waste,  large 
amounts  of  methane  and  significant 
amounts  of  VOCs  are  generated.  These 
emissions  can  be  captured  and 
controlled.  The  EPA  has  promulgated  a 
New  Source  Performance  Standard  for 
new  landfills.  In  the  same  Fecleral 
Register  action,  the  EPA  has  also  issued 
emission  guidelines  under  section 
111(d)  of  the  Act  which  require  States 
to  adopt  controls  on  existing  landfills 
(March  12, 1995,  61  FR  9905).  The  State 
has  projected  emission  reductions  from 
the  rules  they  are  required  to  adopt  in 
response  to  the  111(d)  requirement.  The 
EPA  proposes  to  accept  these  projected 
-  emission  reductions. 

Reformulated  Gasoline  in  Storage  Tanks 

Reformulated  Gasoline  is  required  to 
have  a  lower  volatility  than 
conventional  gasoUne.  Reformulated 
gasoline  is  required  to  have  an  average 
Reid  vapor  pressure  of  7.2  potmds/ 
square  inch  absolute  (psia),  whereas 
conventional  gasoline  was  required  to 
have  a  Reid  vapor  pressure  of  7.8  psia. 
This  reduced  volatility  lessens 
emissions  from  storage  tanks.  The  EPA 
is  proposing  to  accept  the  amount  of 
emission  reductions  projected. 

Reformulated  Gasoline  Loading  Racks 

As  with  storage  tanks,  emissions  from 
gasoline  loading  racks  are  lowered  by 
the  use  of  reformulated  gasoline.  The 
EPA  is  proposing  to  accept  the  amount 
of  emission  reductions  projected  at 
loading  racks  due  to  the  use  of 
reformulated  gasoline. 

Rule  Effectiveness  Floating  Roof  Tanks 

The  EPA  contracted,  in  cooperation 
with  the  Texas  Natural  Resource 
Conservation  Commission,  a  study  to 
establish  the  rule  effectiveness  for 
controls  on  floating  roof  tanks.  The 
study  concluded  that  the  rule 
effectiveness  measures  controlUng  these 
tanks  was  87  percent,  which  was 
factored  into  the  original  HGA  1990 
inventory.  Subsequent  to  that  study, 
Texas  instituted  rule  changes  under  the 
RACT  fix-up  requirements  of  the  Clean 
Air  Act  (Section  182(a)(2)(A))  designed 
to  improve  the  effectiveness  and 
enforceability  of  the  VOC  rules 
including  additional  seal  inspection 
requirements.  Texas  provided 
additional  information  based  on  more 
recent  inspections  of  seal  gaps  and 
compliance  rates  to  show  that  rule 
eR'ectiveness  had  improved  for  floating 
roof  tanks.  In  addition,  Texas  has 
further  uptgraded  its  rules  to  require 
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facilities  to  use  actual  seal  gap 
measurements  to  determine  actual 
excess  enjissions  and  for  facilities  to 
have  these  records  on  hand  for  their 
annual  State  inspections.  Texas  has 
projected,  and  the  EPA  is  proposing  to 
accept,  that  an  improved  rule 
"effectiveness  of  up  to  95  percent  for 
nonpermitted  and  98  percent  for 
permitted  sources  is  now  warranted. 

Measures  Not  Achieving  the  Projected 
Reductions 

Enhanced  Monitoring 

The  EPA  published  on  October  26, 
1997  (62  FR  54901),  rules  to  implement 
the  enhanced  monitoring  requirements 
of  the  Act.  These  rules  are  referred  to  as 
the  CAM  rules.  The  approach  taken  in 
the  final  CAM  rules  is  significantly 
different  than  the  approach  taken  in  the 
enhanced  monitoring  rules  that  were 
first  proposed.  Based  on  the  initially 
proposed  enhanced  monitoring  rules, 
Texas  projected  emissions  due  to  rule 
effectiveness  improvements  that  could 
be  expected.  Specifically,  Texas  referred 
to  draft  EPA  guidance  entitled  "Rule 
Effectiveness  Improvements  Protocol" 
indicating  that  the  proposed  enhanced 
monitoring  rules  would  result  in  a  10 
percent  rule  effectiveness  improvement 
for  sources  covered  by  the  enhanced 
monitoring  rules  without  any 
confirmatory  study.  This  guidance  was 
later  finaUzed  in  December.  1994  to  say 
that  sources  subject  to  enhanced 
monitoring  can  be  allowed  a  90  percent 
rule  effectiveness  versus  a  10  percent 
improvement  in  rule  effectiveness.  The 
90  percent  rule  effectiveness,  thus, 
represents  a  maximum  that  can  be 
allowed  without  a  confirmatory  study. 
Under  the  Texas  approach,  a  facility 
with  a  baseline  rule  effectiveness  of  85 
percent  would  be  projected  to  improve 
to  95  percent,  exceeding  the  90  percent 
cap  outlined  in  EPA  guidance. 

Even  though  the  final  CAM  rules  are 
significantly  different  and  potentially 
less  stringent  than  the  originally 
proposed  enhanced  monitoring  rules, 
EPA  believes  that  the  CAM  rules  will 
still  result  in  improvements  in  the 
effectiveness  of  rules  up  to  90%  rule 
effectiveness.  Greater  increases  in 
effectiveness,  must  be  justified  through 
the  commitment  to  perform  a 
confirmatory  study.  If  Texas  believes 
that  additional  rule  effectiveness 
improvements  will  occur,  they  must 
commit  to  perform  a  confirmatory  study 
to  show  the  reductions  have  occured. 


The  EPA  has  two  additional  concerns 
with  the  way  Texas  projected  emissions 
reductions  due  to  the  CAM  rule.  First, 
the  CAM  rule  now  only  applies  to 
emission  units  that  rely  on  a  control 
device  toreduce  emissions.  Control 
devices  are  defined  as  equipment  that  is 
used  to  destroy  or  remove  air  pollutants 
prior  to  discharge  to  the  atmosphere. 
Texas  has  projected  emissions 
reductions  from  several  source 
categories  that  do  not  utilize  control 
devices  such  as  fugitive  emission 
controls,  and  coating  source  categories. 
It  is  the  EPA's  proposed  position  that 
Texas  should  not  project  any  reductions 
for  emission  units  that  do  not  have  a 
control  device.  Second,  the  CAM  rule 
will  be  implemented  through  the 
issuance  of  title  V  permits.  Texas  has 
"projected  that  40  percent  of  affected 
sources  will  be  covered  by  title  V 
permits  in  the  1996-1999  time  period. 
While  it  is  possible  that  40  percent  of 
emissions  Statewide  may  be  covered  by 
Title  V  permits,  it  is  not  clear  that  the 
facilities  scheduled  to  receive  permits  in 
the  1996-1999  time  frame  represent 
40%  of  the  emissions  in  the  HGA  area. 
The  EPA  believes  that  Texas  should 
look  specifically  at  the  sources  in  the 
HGA  area  that  will  be  issued  permits 
between  the  issuance  of  the  CAM  rule 
and  November  15,  1999,  and  identify 
any  rule  effectiveness  improvements 
associated  with  these  sources. 

Therefore,  due  to  the  above  concerns, 
EPA  is  proposing  not  to  accept  the 
reductions  projected  due  to  compliance 
assurance  monitoring. 

Texas  Alternative  Fuels  Fleets 

In  July  1994,  Texas  submitted  the 
State's  opt-out  from  the  Federal  Clean 
Fuel  Fleet  (C.F.)  program  in  a  SIP 
revision  to  EPA  and  adopted  rules  to 
implement  the  Texas  Alternative  Fuel 
Fleet  (TAFF)  program.  The  program 
included  low  emitting  vehicle  purchase 
and  fleet  composition  requirements 
which  exceeded  the  Federal  program  by 
substantial  margins.  In  1995.  the  Texas 
Legislature  modified  the  TAFF  program 
through  passage  of  Senate  Bill  (SB)  200. 
In  response  to  SB  200,  Texas  adopted 
regulations  to  implement  the  modified 
program  and  submitted  a  revised  SIP  on 
August  6, 1996.  On  June  20,  1997.  the 
Governor  of  Texas  signed  into  law 
Senate  Bill  681  that  modified  the 
supporting  legislation  on  which  the 
August  6, 1996,  plan  was  based.  On 
October  17,  1997,  EPA  proposed 


disapproval  of  the  Texas  C.F.  Program 
based  on  the  finding  that  changes  to  the 
supporting  legislation  have  altered  the 
August  6, 1998,  submitted  SIP  revision. 
The  specific  legislative  authority  for  the 
August  6, 1996,  submittal  is  no  longer 
in  effect.  In  addition  to  the  above  issue, 
EPA  raised  coocem  that  Texas' 
technical  and  equivalency  method  had 
not  adequately  identified  and  quantified 
the  covered  fleets  in  the  Federal  and 
State  covered  areas.  These  concerns, 
plus  the  broad  exemptions  allowed  in 
the  Texas  program,  lead  EPA  to 
conclude  that  the  State  has  not  made  a 
convincing  and  comj>elling 
demonstration  of  equivalency  with  the 
Federal  Register  (62  FR  53997)  for  more 
details  on  EPA's  proposed  disapproval . 
Therefore,  the  EPA  is  proposing  that 
projected  emission  reductions  from  the 
TAFF  program  cannot  be  credited 
toward  the  Po$t-96  ROP  Plan. 

Excess  Emission  Reductions  From  the 
15%  Plan 

In  its  15%  ROP  Plan,  Texas  projected 
emissions  reductions  in  excess  of  that 
required  to  meet  the  15  percent  target 
level  of  emissions.  Under  section 
182(c)(2)(B),  these  excess  emission 
reductions  can  be  carried  over  into  the 
Post-96  ROP  Plan.  As  explained  in  the 
Technical  Support  Document  to  the 
15%  ROP  Plan,  however,  the  emission 
reductions  projected  from  the  gas  cap 
check  in  the  Texas  Motorist  Choice  (1/ 
M)  program  were  excessive.  The  EPA 
believes  the  excess  reductions  for  the 
gas  cap  check  are  approximately  0.5 
tons/day.  It  was  explained  in  the  15% 
ROP  Plan  proposed  approval  that  even 
with  the  excessive  emission  reductions 
projected  for  the  gas  cap  check  since 
Texas  had  other  emission  reductions 
available,  the  15%  ROP  Plan  was  still 
approvable  (July  11, 1997.  62  FR  37175). 
Essentially  the  excess  emission 
reductions  to  cover  the  gas  cap  check 
shortfall  were  borrowed  from  the  Post- 
96  ROP  Plan.  We  explained  that  the 
excess  emission  reductions  from  the  gas 
cap  check  should  be  addressed  in  the 
Post-96  ROP  Plan.  Therefore,  it  is 
proposed  that  0.5  ton/ day  of  excess 
emissions  carried  over  from  the  15% 
ROP  Plan  cannot  be  credited  toward  the 
Post-96  ROP  plan. 

Summary  of  Emission  Reductions 

Table  2  summarizes  the  emission 
reductions  in  the  plan. 


UMI 


Federal  Register/ Vol.  63,  No.  45 /Monday,  March  9.  1998 /Proposed  Rules 


Table  2.— Summary  of  Approved  and  Disapproved  Emission  Reductions  Houston/Galveston 

(Tons/day) 


Required  Reduction  

Creditable  Reductions 

HON 

Aircraft  Engines  

Pulp  and  Paper  MACT  

Recreational  Marine  

Utility  Engine  1997-1999  

UST  remediation 

TCMs  

Tier  I.  I/M,  RFG  

MSW  landfills  NSPS  &  E 

RFG— Tanks 

RFG — Loading  Racks 

RE  Ftoating  Roof  Tanks 

Excess  emissions  from  the  15%  plan 


Total  

Reductions  not  Approved 

Enhanced  Monitoring 

Texas  Alternative  Fuel  Fleets 

Excess  emissions  Gas  Cap  check 


Total  not  approved 


Shortfall 
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101.61 

0.47 

0.97 

8.26 

0.06 

6.31 

2.05 

0.5 

4.37 

4.06 

2.45 

3.76 

26.86 

28.53 


88.65 

31.00 

0.08 

0.5 


31.08 


13.77 


Contingency  Measures 

Pursuant  to  sections  172(c)(9)  and 
182(c)(9)  of  the  Act,  States  must  include 
contingency  measures  in  their  ROP  Plan 
submittals  for  ozone  nonattainment 
areas  classified  as  moderate  or  above. 
Contingency  measures  are  measures 
which  are  to  be  immediately 
implemented  if  reasonable  further 
progress  is  not  achieved  in  a  timely 
manner,  or  if  the  areas  do  not  attain  the 
NAAQS  by  the  applicable  date 
mandated  by  the  Act.  The  EPA's 
interpretation  of  this  Act  requirement  is 
set  forth  in  the  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (April  16, 
1992.  57  FR  13498),  wrhich  states  that 
the  contingency  measures  should,  at  a 
minimum,  ensure  that  emissions 
reductions  continue  to  be  made  if 
reasonable  progress  (or  attainment)  is 
not  achieved  in  a  timely  manner. 
Contingency  measures  must  be  fully 
adopted  rules  or  measures  but  do  not 
need  to  be  implemented  until  they  are 
triggered  by  either  a  failure  to  meet  a 
milestone  or  failure  to  attain  the 
NAAQS  by  the  appropriate  date. 

States  must  show  that  their 
contingency  measures  can  be 
implemented  with  minimal  further 
action  on  their  part,  and  with  no 
additional  rulemaking  action  (e.g., 
public  hearings,  legislative  review,  etc.). 
A  capsule  description  of  each  of  the 
measures  follows: 


Recreational  Marine  Vessels:  As 
discussed  in  the  Technical  Support 
Document  to  this  action,  Texas  has 
taken  credit  for  reductions  that  will 
occur  due  to  additional  turnover  of 
boats  in  the  year  of  2000.  The  EPA  is 
proposing  to  approve  these  projected 
reductions  for  this  plan. 

Enhanced  Monitoring:  Texas  has 
projected  additional  emission 
reductions  from  implementation  of  the 
CAM  rules  as  additional  title  V  permits 
are  issued.  As  discussed  above,  the  EPA 
does  not  believe  these  projected 
emissions  reductions  are  approvable. 

Texas  Alternative  Fuel  Fleets:  Texas 
has  projected  emission  reductions  as 
additional  fleets  are  brought  into 
compliance  with  this  rule.  As  discussed 
above  however,  the  EPA  does  not 
believe  these  projected  reductions  are 
approvable. 

Naphtha  Dry  Cleaners:  This  rule  calls 
for  control  of  dry  cleaners  that  use 
petroleum  naphtha  for  cleaning.  While 
this  is  not  as  common  as 
perchloroethylene,  surveys  by  Texas 
indicated  significant  emissions.  The 
EPA  first  proposed  approval  of  this 
contingency  measure  when  it  was 
submitted  with  the  15%  ROP  Plan. 
Since  Texas  has  not  implemented  the 
measure  because  it  was  not  needed  after 
1996,  the  EPA  believes  it  continues  to 
be  acceptable  as  a  contingency  measure 
for  the  Post-96  ROP  Plan. 

Offset  Lithography:  These  rules 
regulate  emissions  from  offset  printing 
operations.  These  operations  produce  a 


wide  variety  of  products  such  as 
magazines,  newspapers  and  books.  The 
EPA  first  proposed  approval  of  this 
contingency  measure  when  it  was 
submitted  with  the  15%  ROP  Plan.  An 
analysis  of  the  rule  is  contained  in  the 
Technical  Support  Document  to  the 
15%  ROP  plan.  Since  Texas  has  not 
implemented  the  measure  because  it 
was  not  needed  after  1996.  the  EPA 
believes  it  continues  to  be  acceptable  as 
a  contingency  measure  for  the  Post-96 
ROP  Plan. 

Utility  Engines  1999-2000:  Texas  has 
projected  the  additional  emission 
reductions  that  would  be  available  from 
new,  cleaner  burning  lawn  equipment 
during  the  year  2000  when  contingency 
measures  should  be  implemented.  The 
EPA  is  proposing  to  accept  these 
emission  reductions  as  contingency 
measures. 

Excess  Emission  Reductions  from  the 
9  Percent  ROP  plan:  Texas  had  10.69 
tons/day  of  emission  reductions 
projected  in  excess  of  the  9%  ROP 
requirement.  These  reductions  are  not 
available  as  contingency  measures 
because  EPA  believes  that  Texas  has 
projected  excessive  emission  reductions 
in  the  Post-96  ROP  Plan.  The  plan,  in 
reality,  has  a  shortfall  in  required 
reductions,  not  excess  emission 
reductions. 

Summary  of  Contingency  Measures 

Table  3  summarizes  the  contingency 
measures  in  the  plan. 
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Table  3.— Summary  of  Approved  and  Disapproved  Contingency  Measures  Houston/Galveston 

[Tons/day]  


Required  Contingency  

Creditable  Reductions: 

ReCTeation  Marine  (2000) 

Offset  Printing 

Naphtha  Dry  Cleaning 

Utility  Engine 


Total  

Reductions  not  Approved: 

Enhanced  Monitoring 

Texas  Alternative  Fuel  Fleet 
Excess  from  9%  plan  


Total  not  approved 


Shortfall 


28.95 

0.31 
2.34 
1.97 
1.51 


6.31 

15.50 

0.17 

10.69 


26.36 


22.64 


Proposed  Rulemaking  Action 

The  EPA  has  evaluated  this  submittal 
for  consistency  with  the  Act,  applicable 
EPA  regulations,  and  EPA  policy.  Texas' 
Post-96  ROP  Plan  for  the  HGA 
nonattainment  area  will  not  meet  the 
ROP  requirements  of  section 
182(c)(2)(B)  of  the  Act  to  achieve  a 
reduction  of  emissions  by  9  percent 
between  1996  and  1999,  including  a 
projection  of  growth.  In  addition,  the 
contingency  measures  provided  by 
Texas  do  not  provide  sufficient 
emission  reductions  to  achieve  an 
additional  3  percent  reduction  if  the 
HGA  misses  a  rate-of-progress 
milestone. 

In  light  of  the  above  deficiencies,  EPA 
is  proposing  to  disapprove  the  Post-96 
Rate-of-Progress  portion  of  the  SIP 
revision  and  the  associated  contingency 
plan,  which  were  submitted  November 
9, 1994,  and  revised  August  9,  1996. 
under  sections  110(k)(3),  301(a),  and 
Part  D  of  the  Act.  The  submittal  does 
not  fully  satisfy  the  requirements  of 
section  182(c)(2)(B)  of  the  Act  regarding 
the  post-1996  ROP  Plan,  nor  the 
requirement  of  section  172(c)(9)  of  the 
Act  regarding  contingency  measures. 

On  July  11, 1997,  EPA  granted 
conditional  interim  approval  of  the 
Texas  I/M  program  (62  FR  37138).  The 
interim  conditional  approval  was 
granted  under  the  provisions  of  the 
Clean  Air  Act  and  the  National  Highway 
Systems  Designation  Act  of  1995.  For 
the  HGA  area,  the  approval  was  granted 
using  EPA's  low  enhanced  performance 
standard.  The  low  enhanced 
performance  standard  was  developed 
and  allowed  for  areas  that  were  required 
to  implement  enhanced  I/M  programs, 
but  desired  to  focus  control  strategies  on 
other  programs.  The  low  enhanced 
standard  (September  18, 1995,  60  FR 
48035)  was  allowed  for  areas  that  had 
an  approved  plan  to  achieve  Reasonable 


Further  Progress  (RFP)  through  1996 
(15%  Plan)  and  did  not  have  a 
disapproved  plan  for  RFP  after  1996 
(e.g.,  9%  Flan),  or  a  disapproved 
attainment  plan.  Thus,  finalization  of 
this  disapproval  would  remove  the 
area's  eligibility  for  using  the  low 
enhanced  performance  standard  in 
meeting  the  requirements  of  the  Act  and 
Federal  I/M  rule.  Finalization  of  this 
action  would  result  in  the  area  being 
required  to  meet  the  high  enhanced 
performance  standard  of  the  Federal  1/ 
M  rule.  The  EPA  proposes  that  the  State 
be  required  to  submit  a  revised  I/M  SIP 
which  meets  EPA  high  enhanced 
performance  standard  for  the  HGA  area 
within  12  months  of  the  effective  date 
of  final  Post-96  ROP  Plan  disapproval. 

Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submission 
under  section  llO(k)  for  an  area 
designated  nonattainment  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator: 
withholding  of  highway  funding  and  the 
imposition  of  emission  offset 
requirements.  The  18-month  period 
referred  to  in  section  179(a)  will  begin 
on  the  effective  date  established  in  the 
final  disapproval  action.  If  the 
deficiency  is  not  corrected  within  6 
months  of  the  imposition  of  the  first 
sanction,  the  second  sanction  will 
apply.  This  sanctions  process  is  set  forth 
at  59  FR  39832  (Aug.  4, 1994),  and 
codified  at  40  CFR  52.31.  Moreover,  the 
final  disapproval  triggers  the  Federal 
Implementation  Plan  requirement  under 
section  110(c). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements^  ° 

Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.O.  12866  review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

The  EPA's  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I.  part  D  of  the  Act  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any 
preexisting  Federal  requirements  remain 
in  place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  State-enforceability. 
Moreover,  EPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore,  EPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  and  impose  any  new 
Federal  requirements. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
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into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  nas  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  govenunents,  or  to 
the  private  sector,  resuh  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
hitergovemmental  relations,  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  Recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  February  24, 1998. 
Lynda  Carroll, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  98-5982  Filed  3-6-98;  8:45  am] 

MLLINQ  CODE  aseO-60-P 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1602 

Procaduras  for  Diacioaura  of 
Information  Undar  tha  Fraadom  of 
Information  Act 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule 
substantially  revises  the  current  rule. 
The  rule  is  restructured  for  clarity,  titles 
are  revised  to  better  identify  the  purpose 
of  the  sections,  and  revisions  are  made 
to  incorporate  procedures  for  Office  of 
hispector  General  records  and  to 
implement  1996  amendments  to  the 
Freedom  of  Information  Act  regarding 
electronic  records,  time  limits,  and 


standards  for  processing  requests  for 
records. 

DATES:  Comments  should  be  received  on 
or  before  April  8,  1998. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  St.  NE.,  11th  Floor, 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Glasow.  Office  of  the  General 
Coimsel.  202-336-8817. 
SUPPLEMENTARY  INFORMATION:  The  Legal 
Services  Corporation  (LSC)  revised  and 
published  its  Freedom  of  Information 
Act  (FOIA)  rule  as  final  in  1993, 
principally  to  include  the  Office  of 
Inspector  General  (OIG)  in  the  FOIA 
process.  However,  the  rule  was 
withdrawn  before  it  became  effective.  In 
1996,  Congress  amended  the  FOIA.  See 
"Electronic  Freedom  of  Information  Act 
Amendments  of  1996."  PubUc  Law  104- 
231.  The  Office  of  Information  and 
Privacy  of  the  Department  of  Justice 
issued  a  proposed  rule  and  guidances 
on  the  1996  amendments,  which  LSC 
relied  on  for  many  of  this  proposed 
rule's  revisions.  See  62  FR  45184  (Aug. 
26, 1997).  Generally,  the  1996 
amendments  deal  with  electronic 
records,  but  changes  were  also  made  to 
time  limits  and  to  procedures  and 
standards  for  processing  requests.  On 
February  6, 1998,  the  Corporation's 
Operations  and  Regulations  Committee 
(Committee)  of  the  Corporation's  Board 
of  Directors  (Board)  met  to  consider  a 
draft  proposed  rule  to  revise  45  CFR 
Part  1602.  which  sets  out  the 
Corporation's  procedures  for  the 
disclosure  of  information  under  the 
FOIA.  After  making  changes  to  the  draft 
rule,  the  Committee  adopted  this 
proposed  rule  for  publication  for  public 
comment.  A  section-by-section  analysis 
follows. 

• 

Section-by-SectiDn  Analysis 

Section  1602.1    Purpose 

The  purpose  of  this  part  is  to  set  out 
the  rules  and  procedures  the 
Corporation  follows  to  make 
information  available  to  the  public 
under  the  FOIA.  The  proposed  language 
is  revised  to  reflect  the  addition  of  a 
new  section  on  records  published  in  the 
Federal  Register. 

Section  1602.2    Definitions 

Several  definitions  in  the  current  rule 
have  been  deleted  in  this  proposed  rule. 
The  definitions  of  "clerical," 
"management,"  "professional  staff," 
and  "professional  support,"  which  are 
used  in  the  current  rule  in  the  section 
on  fees,  are  deleted  because  they  are  no 
longer  consistent  with  the  Corporation's 


personnel  system.  The  definition  of 
"direct  costs"  is  also  proposed  to  be 
deleted.  It  is  used  in  the  current  rule 
only  in  §  1602.4  to  clarify  the  cost  of 
dupHcation  of  the  index.  This  proposed 
rule  applies  the  same  standard 
duplication  chaises  to  the  index  that 
apply  to  other  Corporation  records. 

Requirement  to  Use  OMB  Definitions 

FOIA  requires  that  agencies 
promulgate  rules  specifying  a  schedule 
of  fees  based  on  guidance  published  by 
the  Director  of  the  Office  of 
Management  and  Budget  (OMB).  See  52 
FR  10012  (March  27, 1987).  The  terms 
defined  in  this  section  that  are  used  in 
the  section  on  fees,  §  1602.13,  were 
promulgated  in  1988  and  are  based,  as 
required,  on  the  OMB  guidance.  See  53 
FR  6151— 6154  (March  1.  1988). 
Commercial  use  request:  The 
definition  of  this  term  is  based  on  the 
OMB  guidance,  and  the  term  is  based  on 
a  standard  for  determining  fees  in  the 
FOIA.  The  proposed  definition 
eliminates  a  reference  to  looking  at  the 
identity  of  the  requester  to  help 
determine  whether  the  request  is  for 
commercial  use.  OMB  included  the 
references  to  the  requester's  identity  in 
its  proposed  guidance,  but  deleted  it  in 
the  final  guidance. 

Duplication:  The  definition  of  this 
term  is  based  on  the  OMB  guidance,  and 
the  term  is  included  in  the  section  on 
fees  (§  1602.13)  which  permits  charging 
of  fees  for  certain  duplication  of  records. 

Educational  institution,  non- 
commercial scieirtific  institution, 
representative  of  the  news  media:  The 
definitions  of  these  terms  are  based  on 
the  OMB  guidance  and  are  used  in  the 
section  on  fees,  §  1602.13.  Minor 
technical  revisions  have  been  made. 

Office  of  Inspector  General  records: 
The  definition  of  this  term  distinguishes 
OIG  records  from  Corporation  records. 
This  definition  and  other  OIG 
provisions  in  this  rule  are  proposed  to 
provide  regulatory  authority  to  the  OIG 
to  process  and  to  grant  or  deny  FOIA 
requests  for  OIG  records. 

Records:  The  definition  of  records  is 
revised  to  clarify  that  the  term  includes 
electronic  records. 

i?evjeM';  This  term  is  used  in  the 
section  on  fees  (§  1602.13)  and  is  based 
on  the  OMB  guidance.  Proposed 
revisions  are  technical.  The  current 
definition  includes  reference  to 
commercial  use  requests,  because 
review  fees  are  charged  only  for  such 
requests.  The  section  on  fees  which  uses 
this  term,  however,  makes  it  clear  that 
review  fees  are  charged  only  for 
commercial  use  requests,  so  it  is 
redundant  to  include  reference  to 
commercial  use  requests  in  the 
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definition  of  review.  The  first  sentence 
of  the  definition  describes  how  the 
review  process  prehminarily  identifies 
portions  of  information  that  clearly  are 
exempt.  If  the  reviewer  is  not  certain 
whether  certain  information  is  exempt, 
and  there  is  a  need  for  qualified  staff  to 
resolve  any  legal  or  policy  issues  on 
disclosure,  the  time  spent  resolving 
such  issues  or  policy  is  not  included  in 
the  meaning  of  review,  as  is  made  clear 
in  the  third  sentence  of  this  definition. 
"Search"  The  term  "search"  is  used 
in  the  section  on  fees  (§  1602.13).  The 
proposed  revisions  are  intended  to 
conform  the  definition  to  the  revised 
definition  in  the  FOIA  as  amended  in 
1996  and  includes  searching  for 
information  by  automated  means. 

Section  1602.3    Policy 

This  section  generally  states  that  it  is 
the  policy  of  the  Corporation  to  make 
every  reasonable  effort  to  comply  with 
the  requirements  of  FOIA.  The  proposed 
revisions  to  this  section  are  technical  or 
eliminate  unnecessary  information.  A 
reference  to  "a  recipient"  is  added. 

Section  1602.4    Records  Published  in 
the  Federal  Register 

This  is  a  proposed  new  section. 
Section  552(a)(1)  of  FOIA  requires  each 
agency  to  currently  publish  in  the 
Federal  Register  for  the  guidance  of  the 
public  a  range  of  basic  information 
regarding  its  structure  and  operations, 
including  information  on  the  agency's 
organization,  functions,  procedural  and 
substantive  rules,  and  general 
statements  of  policy.  The  Corporation 
routinely  publishes  such  information  in 
the  Federal  Register  as  it  is  revised  or 
amended.  Such  publications  include  its 
regulations,  notices,  and  requests  for 
proposals.  Information  on  the 
Corporation's  structure  and  location  is 
annually  published  in  the  United  States 
Government  Manual,  a  special 
publication  of  the  Federal  Register. 

Section  1602.5    Public  Reading  Room 

This  section  sets  out  the  process  by 
which  the  Corporation  makes  available 
for  public  inspection  and  copying 
records  listed  in  paragraph  (b)  of  this 
section,  as  required  by  Section  552(a)(2) 
of  the  FOIA.  This  rule  proposes  to 
change  the  title  of  this  section  from 
central  records  room  to  public  reading 
room  to  better  describe  the  function  of 
the  room.  Paragraph  (a)  provides  the 
address  and  hours  of  business  of  the 
public  reading  room.  Paragraph  (b)  lists 
the  types  of  reading  room  records.  The 
use  of  the  term  "will  be  made  available" 
in  paragraph  (b)  is  intended  to  clarify 
that  certain  public  reading  room  records 
will  normally  be  maintained  in  the 


public  reading  room  while  others  will 
be  kept  in  close  proximity  elsewhere  in 
the  Corporation's  headquarters  in 
Washington,  DC.  In  response  to  a 
request,  any  records  kept  in  close 
proximity  will  be  made  available  for 
inspection  and  copying  in  the  public 
reading  room. 

Paragraph  (c)  sets  out  the  protections 
from  public  disclosure  that  may  apply 
to  certain  reading  room  records  and  the 
process  the  Corporation  will  use  to  edit 
or  delete  protected  information. 

Paragraph  (d)  provides  that  reading 
room  records  created  by  the  Corporation 
after  November  1,  1996,  and  an  index  of 
such  records,  will  be  made  available 
electronically.  The  Corporation  is  in  the 
process  of  converting  such  records  to 
electronic  form.  As  they  are  so 
converted,  they  will  be  made  available 
electronically  in  the  public  reading 
room. 

Paragraph  (e)  states  that  the 
Corporation  will  make  most  of  its 
electronic  public  reading  room  records 
available  on  its  websites. 

Section  1602.6    Procedures  for  Use  of 
Public  Reading  Room 

This  section  describes  the  process  by 
which  a  member  of  the  public  may 
inspect  and  copy  public  reading  room 
records.  Persons  interested  in  using  the 
public  reading  room  are  advised  to 
make  arrangements  ahead  of  time  to 
facilitate  their  access  to  the  requested 
information. 

Section  1 602. 7    In  dex  of  Records 

FOIA  requires  the  Corporation  to 
maintain  and  make  available  an  index  of 
reading  room  records.  This  section 
clarifies  that  the  index  the  Corporation 
maintains  will  be  made  available  in  the 
Corporation's  public  reading  room  and 
on  the  Corporation's  websites.  A 
revision  is  proposed  that  would  make 
the  cost  of  duplicating  the  index 
consistent  with  the  charges  for 
duplication  of  other  Corporation 
records. 

Section  1602.8    Requests  for  Records 

FOIA  also  addresses  a  third  category 
of  records,  which  are  records  required  to 
be  made  available  by  the  Corporation 
upon  request  by  any  person  unless  they 
are  exempt  from  mandatory  disclosure 
under  any  of  the  FOIA  exemptions.  This 
type  of  record  does  not  include  public 
reading  room  records  or  records 
published  in  the  Federal  Register. 
Section  1602.8  sets  out  the  process  by 
which  the  Corporation  makes  such 
records  available. 

This  section  has  been  restructured 
and  revised  from  the  current  rule  to 
better  describe  the  procedures  for 


submitting  and  processing  requests  for 
records.  Minor  revisions  are  proposed  to 
paragraph  (a)  to  make  it  consistent  with 
other  proposed  revisions  to  the  rule. 

Paragraphs  (b),  (c)  and  (d)  describe 
how  requests  should  be  made  and 
reflect  the  Corporation's  current 
practice.  In  order  to  facilitate  the 
location  of  records  by  Corporation  staff, 
requests  should  reasonably  describe  the 
records  sought. 

Paragraph  (e)  clarifies  that  FOIA  does 
not  require  the  Corporation  to  create  a 
record  or  perform  research  on  a  matter 
to  satisfy  a  request. 

Paragraph  (f)  requires  that  a  requester 
be  promptly  informed  of  any  estimated 
fees  that  may  be  charged  for  the  request 
as  set  out  in  the  rule's  section  on  fees, 
§1602.13. 

Paragraph  (g)  provides  that  any 
request  for  a  fee  waiver  or  reduction 
should  be  included  in  the  FOIA  request, 
and  that  the  Corporation  must  respond 
promptly  to  such  requests  for  a  fee 
waiver  or  reduction. 

Paragraphs  (i)  through  (1)  set  out  the 
process  and  time  limits  for  responding 
to  requests.  The  OIG  provisions  are  new 
and  are  proposed  in  recognition  of  the 
establishment  of  an  OIG  at  the 
Corporation.  The  proposed  revisions 
reflect  the  current  practices  of  the 
Corporation. 

Paragraph  (m)  provides  a  process  and 
standard  for  dealing  with  requests  for 
expedited  treatment  and  implements  the 
1996  amendments  to  FOIA.  One 
criterion  that  will  be  considered  when 
determining  whether  to  provide 
expedited  processing  is  whether  there  is 
an  urgent  need  to  inform  the  pubUc 
about  actual  or  alleged  Corporation  or 
government  activity  and  the  requester  is 
a  person  primarily  engaged  in 
disseminating  information.  Consistent 
with  the  DOJ  rules,  a  person  primarily 
engaged  in  disseminating  information  is 
a  full-time  representative  of  the  news 
media,  as  defined  in  this  part,  or  a 
person  whose  primary  profession  is  that 
of  a  representative  of  the  news  media. 

Section  1602.9    Exemptions  for 
Withholding  Records 

This  section  delineates  the 
exemptions  that  protect  certain  records 
from  mandatory  disclosure.  All  of  the 
exemptions  in  this  section  are  based  on 
the  FOIA,  although  not  all  FOIA 
exemptions  are  included  in  this  rule, 
because  certain  exemptions  are  not 
applicable  to  the  Corporation.  For 
example,  the  exemption  for  information 
on  geological  information  related  to 
wells  is  not  included.  Technical 
changes  are  proposed  to  this  section  to 
better  confcnm  the  language  to  the 
FOIA. 
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The  language  for  §  1602.9(a)(6)(iv)  is 
proposed  to  be  revised  in  recognition  of 
the  establishment  of  the  OIG  at  the 
Corporation.  This  FOIA  exemption 
protects  documents  that  might  identify 
a  confidential  source,  and  also,  in  the 
case  of  a  criminal  investigation,  that 
might  identify  the  information 
furnished  by  the  source.  LSC's  ourent 
rule  makes  no  reference  to  information 
compiled  for  law  enforcement  purposes. 
Because  the  OIG  conducts  investigations 
into  criminal  activities,  addition  of  a 
reference  to  such  information  is 
appropriate.  This  exemption  was 
included  in  the  published  rule  that  was 
withdrawn  in  1993.  A  reference  to  "a 
recipient"  is  also  proposed  to  be  added 
to  §  1602.9(a)(6)(ii). 

Paragraph  (b)  explains  the  process  by 
which  the  Corporation  will  segregate 
protected  information  from  information 
that  must  be  made  available  to  the 
requester.  The  1996  amendments  to 
FOIA  require  the  Corporation  to 
indicate  the  amount  and  location  of 
deleted  material  (if  technically  feasible], 
unless  such  action  would  harm  the 
interest  protected  by  the  applicable 
exemption. 

Paragraph  (c)  sets  out  the  standard  by 
which  the  Corporation  may  exercise 
discretion  to  release  information 
otherwise  protected  from  disclosure. 
The  consultation  language  is  proposed 
to  address  OIG  records. 

Section  1602.10  Officials  Authorized  to 
Grant  or  Deny  Requests  for  Records 

This  section  identifies  the  officials 
within  the  Corporation  authorized  to 
grant  or  deny  requests  for  records.  The 
proposed  revisions  to  paragraphs  (a)  and 
(b)  are  added  to  include  the  OIG  in  the 
Corporation's  processing  of  FOIA 
requests  when  OIG  records  are 
requested  and  to  be  consistent  with  the 
Corporation's  current  procedures. 

Section  1 602. 1 1     Denials 

This  section  sets  out  the  process  the 
Corporation  shall  follow  when  a  request 
for  records  is  denied. 

Section  1 602. 1 2    Appeals  of  Denials 

This  section  describes  the  process  by 
which  a  person  may  appeal  a  denial. 
Provisions  including  the  OIG  in  the 
appeal  process  are  proposed  to  be 
added. 

Section  1602.13    Fees 

Revisions  to  this  section  are  largely 
technical.  Paragraph  (e)  sets  out  the 
schedule  of  charges  for  services 
regarding  the  production  or  disclosure 
of  the  Corporation's  records.  Revisions 
to  paragraph  (e)  reflect  changes  to  the 
Corporation's  salary  system.  The  tenn 


"band"  in  paragraph  (e)  refers  to  a 
specific  range  of  pay. 

References  to  tne  Corporation  have 
been  added  to  paragraph  (0  to  apply 
certain  fee  waiver  provisions  to  the 
Cor;>oration  as  well  as  to  governmental 
entities. 

A  revision  to  paragraph  (j)  is  proposed 
to  allow  rather  than  require  the 
Corporation  to  charge  interest,  which  is 
consistent  with  the  OMB  guidance. 

List  c^  Subjects  in  45  CFR  Part  1602 

Freedom  of  information. 

For  reasons  set  forth  in  the  preamble, 
LSC  proposes  to  revise  45  CFR  part  1602 
as  follows: 

PART  1602— PROCEDURES  FOR 
DISCLOSURE  OF  INFORMATION 
UNDER  THE  FREEDOM  OF 
INFORMATION  ACT 

1602.1  Purpose. 

1602.2  Definitions. 

1602.3  Policy. 

1602.4  Records  published  in  the  Federal 
Register. 

1602.5  Public  reading  room. 

1602.6  Procedures  for  use  of  public  reading 
room. 

1602.7  Index  of  records. 

1602.8  Requests  for  records. 

1602.9  Exemptions  for  withholding  records. 

1602.10  Officials  authorized  to  grant  or 
deny  requests  for  records. 

1602.11  Denials. 

1602.12  Appeals  of  denials. 

1602.13  Fees. 

Authority:  42  U.S.C.  2996d(g);  5  U.S.C. 
552. 

§1602.1    Purpose.      ■ 

This  part  contains  the  rules  and 
procedures  the  Legal  Services 
Corporation  follows  in  making  records 
available  to  the  public  under  3ie 
Freedom  of  Information  Act. 

$1602.2    Deflnitions. 

As  used  in  this  part — 

(a)  Commercial  use  request  means  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  the  Corporation  will  look  to 
the  use  to  which  a  requester  will  put  the 
documents  requested.  When  the 
Corporation  has  reasonable  cause  to 
doubt  the  requester's  stated  use  of  the 
records  sought,  or  where  the  use  is  not 
clear  fit)m  the  request  itself,  it  will  seek 
additional  clarification  before  assigning 
the  request  to  a  category. 

(b)  Duplication  means  the  process  of 
making  a  copy  of  a  requested  record 


pursuant  to  this  part.  Such  copies  can 
take  the  form  of  paper  copy,  microform, 
audio-visual  materials,  or  machine 
readable  electronic  documents,  among 
others. 

(c)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  luidergraduate  or  graduate 
higher  education,  or  an  institution  of 
professional  or  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research. 

(d)  FOIA  means  the  Freedom  of 
Information  Act,  5  U.S.C  552. 

(e)  Non-commercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis 
and  which  is  operated  solely  for  the 
purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(f)  OfRce  of  Inspector  General  records 
means  those  records  as  defined 
generally  in  this  section  which  are 
exclusively  in  the  possession  and 
control  of  the  OfBce  of  Inspector 
General  of  the  Legal  Services 
Corporation. 

(g)  Records  means  books,  papers, 
maps,  photographs,  or  other 
documentary  materials,  regardless  of 
whether  the  format  is  physical  or 
electronic,  made  or  received  by  the 
Corporation  in  coimection  with  the 
transaction  of  the  Corporation's 
business  and  preserved  by  the 
Corporation  as  evidence  of  the 
organization,  functions,  policies, 
decisions,  procedures,  operations,  or 
other  activities  of  the  Corporation,  or 
because  of  the  informational  value  of 
data  in  them.  The  term  does  not 
include,  inter  alia,  books,  magazines,  or 
other  materials  acquired  solely  for 
library  purposes. 

(h)  Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  These  examples  are  not  intended 
to  be  all-inclusive.  Moreover,  as 
traditional  methods  of  news  delivery 
evolve  (e.g.,  electronic  dissemination  of 
newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
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this  category.  In  the  case  of  "freelance" 
journalists,  they  will  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it. 

(i)  Review  means  the  process  of 
examining  documents  located  in 
response  to  a  request  to  determine 
whether  any  portion  of  any  such 
document  is  exempt  from  disclosure, 
also  includes  processing  any  such 
documents  for  disclosure.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(j)  Search  means  the  process  of 
looking  for  and  retrieving  records  that 
are  responsive  to  a  request  for  records. 
It  includes  page-by-page  or  line-by-line 
identification  of  material  within 
documents  and  also  includes  reasonable 
efforts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format.  Searches  may  be 
conducted  manually  or  by  automated 
means  and  will  be  conducted  in  the 
most  efficient  and  least  expensive 
manner. 

§1602.3    Policy. 

The  Corporation  will  make  records 
concerning  its  operations,  activities,  and 
business  available  to  the  public  to  the 
maximum  extent  reasonably  possible. 
Records  will  be  withheld  from  the 
public  only  in  accordance  with  the 
FOIA  and  this  regulation.  Records 
exempt  from  disclosure  under  the  FOIA 
may  be  made  available  as  a  matter  of 
discretion  when  disclosure  is  not 
prohibited  by  law.  and  disclosure  would 
not  foreseeably  harm  a  legitimate 
interest  of  the  public,  the  Corporation, 
a  recipient,  or  any  individual. 

§1602.4    Records  published  In  the  Federal 
Register. 

The  Corporation  routinely  publishes 
in  the  Federal  Register  information  on 
its  basic  structure  and  operations 
necessary  to  inform  the  public  how  to' 
deal  effectively  with  the  Corporation. 
The  Corporation  will  make  reasonable 
efforts  to  currently  update  such 
information,  which  will  include  basic 
information  on  the  Corporation's 
location,  functions,  rules  of  procedure, 
substantive  rules,  statements  of  general 
policy,  and  information  regarding  how 
the  public  may  obtain  information, 
make  submittals  or  requests,  or  obtain 
decisions. 

§  1602.5    Public  reading  room. 

(a)  The  Corporation  will  maintain  a 
public  reading  room  at  its  office  at  750 
First  Street,  NE..  Washington  D.C. 


20002-4250.  This  room  will  be 
supervised  and  will  be  open  to  the 
public  during  the  regular  business  hours 
of  the  Corjxjration  for  inspecting  and 
copying  records  described  in  paragraph 
(b)  of  this  section. 

(b)  Subject  to  the  limitation  stated  in 
paragraph  (c)  of  this  section,  the 
following  records  will  be  made  available 
in  the  public  reading  room: 

(1)  All  final  opinions,  including 
concurring  and  dissenting  opinions,  and 
orders  made  in  the  adjudication  of 
cases; 

(2)  Statements  of  policy  and 
interpretations  adopted  by  the 
Corporation  that  are  not  published  in 
the  Federal  Register; 

(3)  Administrative  staff  manuals  and 
instructions  to  the  staff  that  affect  the 
public  or  recipients; 

(4)  Copies  of  records,  regardless  of 
form  or  format,  released  to  any  person 
in  response  to  a  public  request  for 
records  pursuant  to  §  1602.8  which  the 
Corporation  has  determined  are  likely  to 
become  subject  to  subsequent  requests 
for  substantially  the  same  records,  and 

a  general  index  of  such  records; 

(5)  The  current  index  required  by 
§1602.7; 

(6)  To  the  extent  feasible,  other 
records  considered  to  be  of  general 
interest  to  recipients  or  members  of  the 
public  in  understanding  activities  of  the 
Corporation  or  in  dealing  with  the 
Corporation  in  connection  with  those 
activities. 

(c)  Certain  records  otherwise  required 
by  FOIA  to  be  available  in  the  public 
reading  room  may  be  exempt  from 
mandatory  disclosure  pursuant  to 

§  552(b)  of  the  FOIA  and  §  1602.9  of  this 
part.  Such  records  will  not  be  made 
available  in  the  public  reading  room. 
Other  records  maintained  in  the  public 
reading  room  may  be  edited  by  the 
deletion  of  identifying  details 
concerning  individuals  to  prevent  a 
clearly  unwarranted  invasion  of 
personal  privacy.  In  such  cases,  the 
record  shall  have  attached  to  it  a  full 
explanation  of  the  deletion.  The  extent 
of  the  deletion  shall  be  indicated,  unless 
doing  so  would  harm  an  interest 
protected  by  the  exemption  under 
which  the  deletion  is  made.  If 
technically  feasible,  the  extent  of  the 
deletion  shall  be  indicated  at  the  place 
in  the  record  where  the  deletion  was 
made. 

(d)  Records  required  by  the  FOIA  to 
be  maintained  and  made  available  in  the 
public  reading  room  that  are  created  by 
the  Corporation  on  or  after  November  1, 
1996,  shall  be  made  available 
electronically.  This  includes  the  index 
of  published  and  reading  room  records. 


which  shall  indicate  which  records  are 
available  electronically. 

(e)  Most  electronic  public  reading 
room  records  will  also  be  made 
available  to  the  public  on  the 
Corporation's  websites  at  http:// 
www.lsc.gov  tnd  http://oig.lsc.gov. 

§  1 602.6    Procedures  for  use  of  public 
reading  room. 

Any  member  of  the  public  may 
inspect  or  copy  records  described  in 
§  1602.5(b)  in  the  public  reading  room 
during  regular  business  hours.  Because 
it  will  sometimes  be  impossible  to 
produce  records  or  copies  of  records  on 
short  notice,  a  person  who  wishes  to 
inspect  or  copy  records  is  advised  to 
arrange  a  time  in  advance,  by  telephone 
or  letter  request  made  to  the  Office  of 
the  General  Counsel.  Persons  submitting 
requests  by  tdephone  will  be  notofied 
whether  a  written  request  would  be 
advisable  to  aid  in  the  identification  and 
expeditious  processing  of  the  records 
sought.  Written  requests  should  identify 
the  records  sought  in  the  manner 
provided  in  §  1602.8(b)  and  should 
request  a  specific  date  for  inspecting  the 
records.  The  requester  will  be  advised 
as  promptly  as  possible  if,  for  any 
reason,  it  may  not  •be  possible  to  make 
the  records  sought  available  on  the  date 
requested. 

§  1 602.7    Index  of  records. 

The  Corporation  will  maintain  a 
current  index  identifying  any  matter 
within  the  scope  of  §  1602.4  and 
§  1602.5(b)(1)  through  (5).  The  index 
will  be  maintained  and  made  available 
for  public  inspection  and  copying  at  the 
Corporation's  office  in  Washington,  DC. 
The  cost  of  a  copy  of  the  index  will  not 
exceed  the  standard  charge  for 
duplication  set  out  in  §  1602.13(e).  The 
Corporation  will  also  make  the  index 
available  on  its  websites. 

§  1 602.8    Requests  for  records. 

(a)  Except  for  records  required  by  the 
FOIA  to  be  published  in  the  Federal 
Register  (§  1802.4)  or  to  be  made 
available  in  the  public  reading  room 

(§  1602.5),  Corporation  records  will  be 
made  promptly  available,  upon  request, 
to  any  person  in  accordance  with  this 
section,  unless  it  is  determined  that 
such  records  should  be  withheld  and 
are  exempt  from  mandatory  disclosure 
under  the  FOIA  and  §  1602.9  of  this 
part. 

(b)  Requests  for  records  under  this 
section  shall  be  made  in  writing,  with 
the  envelope  and  the  letter  or  e-mail 
request  clearly  marked  Freedom  of 
Information  Request.  All  such  requests 
shall  be  additessed  to  the  Corporation's 
Office  of  the  General  Counsel.  Requests 
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by  letter  shall  use  the  address  givren  in 
§  1602.5(a).  E-mail  requests  shall  be 
addressed  to  info@smtp.lsc.gov.  Any 
request  not  marked  and  addressed  as 
specified  in  this  paragraph  will  be  so 
marked  by  Corporation  personnel  as 
soon  as  it  is  properly  identified,  and 
will  be  forwarded  immediately  to  the 
Office  of  the  General  Counsel.  A  request 
improperly  addressed  will  not  be 
deemed  to  have  been  received  for 
purposes  of  the  time  period  set  forth  in 
paragraph  (i)  of  this  section  until  it  has 
been  received  by  the  Office  of  the 
General  Counsel.  Upon  receipt  of  an 
improperly  addressed  request,  the 
General  Counsel  or  designee  shall  notify 
the  requester  of  the  date  on  which  the 
time  period  began. 

(c)  A  FOIA  request  must  reasonably 
describe  the  records  requested  so  that 
employees  of  the  Corporation  who  are 
familiar  with  the  subject  area  of  the 
request  are  able,  with  a  reasonable 
amount  of  effort,  to  determine  which 
particular  records  are  within  the  scope 
of  the  request.  If  it  is  determined  that  a 
request  does  not  reasonably  describe  the 
records  sought,  the  requester  shall  be  so 
informed  and  provided  an  opportunity 
to  confer  with  Corporation  personnel  in 
order  to  attempt  to  reformulate  the 
request  in  a  manner  that  will  meet  the 
needs  of  the  requester  and  the 
requirements  of  this  paragraph. 

(d)  To  facilitate  the  location  of  records 
by  the  Corporation,  a  requester  should 
tiy  to  provide  the  following  kinds  of 
information,  if  knovra: 

(1)  The  specific  event  or  action  to 
which  the  record  refers; 

(2)  The  unit  or  program  of  the 
Corporation  which  may  be  responsible 
for  or  may  have  produced  the  record; 

(3)  The  date  of  the  record  or  the  date 
or  period  to  which  it  refers  or  relates; 

(4)  The  type  of  record,  such  as  an 
application,  a  grant,  a  contract,  or  a 
report; 

(5)  Personnel  of  the  Corporation  who 
may  have  prep>ared  or  have  knowledge 
of  the  record; 

(6)  Qtations  to  newspapers  or 
publications  which  have  referred  to  the 
record. 

(e)  The  Corporation  is  not  required  to 
create  a  record  or  to  perform  research  to 
satisfy  a  request. 

(f)  The  Corporation  shall  advise  the 
requester  of  any  estimated  fees  as 
promptly  as  possible.  The  Corporation 
may  require  that  fees  be  paid  in 
advance,  in  accordance  with 

§  1602.13(1),  and  the  Corporation  will 
advise  a  requester  as  promptly  as 
possible  if  the  fees  are  estimated  to 
exceed  $25  or  any  limit  indicated  by  the 
requester. 
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(g)  Any  request  for  a  waiver  or 
reduction  of  fees  should  be  included  in 
the  FOIA  request,  and  any  such  request 
should  indicate  the  grounds  for  a  waiver 
or  reduction  of  fees,  as  set  out  in 
§  1602.13(fl.  The  Corporation  shall 
respond  to  such  request  as  promptly  as 
possible. 

(h)  The  Corporation  will  provide 
records  in  the  form  or  format  indicated 
by  the  requester  to  the  extent  such 
records  are  readily  reproducible  in  the 
requested  form  or  format. 

(i)(l)  The  General  Counsel  or 
designee,  upon  request  for  any  records 
made  in  accordance  with  this  section, 
except  in  the  case  of  a  request  for  Office 
of  Inspector  General  records,  shall  make 
an  initial  determination  of  whether  to 
comply  with  or  deny  such  request  and 
dispatch  such  determination  to  the 
requester  within  20  days  (excepting 
Saturdays,  Sundays,  and  legal  public 
holidays)  after  receipt  of  such  request, 
except  for  unusual  circimistances,  in 
which  case  the  time  limit  may  be 
extended  for  up  to  10  woriung  days  by 
written  notice  to  the  requester  setting 
forth  the  reasons  for  such  extension  and 
the  date  on  which  a  determination  is 
expected  to  be  dispatched. 

(2)  If  the  General  Counsel  or  designee 
determines  that  a  request  or  portion 
thereof  is  for  Office  of  Inspector  General 
records,  the  General  Counsel  or 
designee  shall  promptly  refer  the 
request  or  p<Mtion  thereof  to  the  Office 
of  Inspector  General  and  send  notice  of 
such  referral  to  the  requester.  In  such 
case,  the  Counsel  to  the  Inspector 
General  or  designee  shall  make  an 
initial  determination  of  whether  to 
comply  with  or  deny  such  request  and 
dispatch  such  determination  to  the 
requester  within  20  working  days  after 
receipt  of  such  request,  except  for 
unusual  circumstances,  in  which  case 
the  time  limit  may  be  extended  for  up 
to  10  working  days  by  written  notice  to 
the  requester  setting  forth  the  reasons 
for  such  extension  and  the  date  on 
which  a  determination  is  expected  to  be 
dispatched. 

(3)  As  used  herein,  "unusual 
circumstances"  are  Umited  to  the 
following,  but  only  to  the  extent 
reasonably  necessary  to  the  proper 
processing  of  the  particular  request: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  regional  LSC 
offices  or  other  establishments  that  are 
separate  from  the  office  processing  the 
request; 

(ii)  The  need  to  search  for,  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 


(iii)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  or 
organization,  such  as  a  recipient,  having 
a  substantial  interest  in  the 
determination  of  the  request  or  among 
two  or  more  components  of  the 
Corporation  having  substantial  subject 
matter  interest  therein. 

(j)  If  a  request  is  particularly  broad  or 
complex  so  that  it  cannot  be  completed 
within  the  time  periods  stated  in 
paragraph  (i)  of  this  section,  the 
Corporation  may  ask  the  requester  to 
narrow  the  request  or  agree  to  an 
additional  delay.  ^ 

(k)  When  no  determination  can  be 
dispatched  within  the  applicable  time 
limit,  the  Genera]  Counsel  or  designee 
or  the  Counsel  to  the  Inspector  General 
or  designee  shall  inform  the  requester  of 
the  reason  for  the  delay,  the  date  on 
which  a  determination  may  be  expected 
to  be  dispatched,  and  the  requester's 
right  to  treat  the  delay  as  a  denial  and 
to  appeal  to  the  Corporation's  President 
or  Inspector  General,  in  accordance  with 
§  1602.12.  If  no  determination  has  been 
dispatched  by  the  end  of  the  20-day 
period,  or  the  last  extension  thereof,  the 
requester  may  deem  the  request  denied, 
and  exercise  a  right  of  appeal  in 
accordance  with  §  1602.12.  The  General 
Counsel  or  designee  or  the  Counsel  to 
the  Inspector  General  or  designee  may 
ask  the  requester  to  forego  appeal  imtil 
a  determination  is  made. 

(1)  After  it  has  been  determined  that 
a  request  will  be  granted,  the 
Corporation  will  act  with  due  diligence 
in  providing  a  substantive  response. 

(m)(l)  Requests  and  appeals  will  be 
taken  out  of  order  and  given  expedited 
treatment  whenever  the  requester 
demonstrates  a  compelling  need.  A 
compelling  need  means: 

(i)  Qrcumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  inuninent  threat  to 
the  hfe  or  physical  safety  of  an 
individual; 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Corfwration 
or  Federal  government  activity  and  the 
request  is  made  by  a  person  primarily 
engaged  in  disseminating  information; 

(lii)  The  loss  of  substantial  due 
process  rights;  or 

(iv)  A  matter  of  widespread  and 
exceptional  media  interest  in  which 
there  exist  possible  questions  about  the 
Corporation's  or  the  Federal 
government's  integrity  which  affect 
public  confidence. 

(2)  A  request  for  expiedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  any  later  time. 
For  a  prompt  determination,  a  request 
for  expedited  processing  must  be 
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properly  addressed  and  marked  and 
received  by  the  Corporation  pursuant  to 
§  1602.8(b). 

(3)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement 
demonstrating  a  compelling  need  that  is 
certified  by  the  requester  to  be  true  and 
correct  to  the  best  of  that  person's 
knowledge  and  belief,  explaining  in 
detail  the  basis  for  requesting  expedited 
processing. 

(4)  Within  ten  calendar  days  of  its 
receipt  of  a  request  for  expedited 
processing,  the  General  Counsel  or 
designee  or  the  Inspector  General  or 
designee  sh^ll  decide  whether  to  grant 
the  request  and  shall  notify  the 
requester  of  the  decision.  If  a  request  for 
expedited  treatment  is  granted,  the 
request  shall  be  given  priority  and  shall 
be  processed  as  soon  as  practicable.  If  a 
request  for  expedited  processing  is 
denied,  any  appeal  of  that  decision  shall 
be  acted  on  expeditiously  by  the 
Corporation. 

§  1 602.9    Exemptions  for  withholding 
records. 

(a)  A  requested  record  of  the 
Corporation  may  be  withheld  from 
public  disclosure  only  if  one  or  more  of 
the  following  categories  exempted  by 
the  FOIA  apply: 

(1)  Matter  which  is  related  solely  |o 
the  internal  personnel  rules  and 
practices  of  the  Corporation; 

(2)  Matter  which  is  specifically 
exempted  from  disclosure  by  statute 
(other  than  the  exemptions  under  FOIA 
at  5  U.S.C.  552(b)).  provided  that  such 
statute  requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issues,  or  establishes  particular  criteria 
for  withholding,  or  refers  to  particular 
types  of  matters  to  be  withheld; 

(3)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(4)  Inter-agency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party  other  than 
an  agency  in  litigation  with  the 
Corporation; 

(5)  Personnel  and  medical  files  and 
similar  files,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(6)  Records  or  information  compiled 
for  law  enforcement  purposes  including 
enforcing  the  Legal  Services  Corporation 
Act  or  any  other  law,  but  only  to  the 
extent  that  the  production  of  such  law 
enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  or  a 
recipient  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication; 


(iii)  Could  reasonably  be  expected  to 
constitute  ao  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  information  furnished  by 
a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(b)  In  the  event  that  one  or  more  of  the 
above  exemptions  apply,  any  reasonably 
segregable  portion  of  a  record  shall  be 
provided  to  the  requester  after  deletion 
of  the  portions  that  are  exempt.  The 
amount  of  information  deleted  shall  be 
indicated  on  the  released  portion  of  the 
record,  unless  doing  so  would  harm  the 
interest  protected  by  the  exemption 
under  which  the  deletion  is  made.  If 
technically  feasible,  the  amount  of 
information  deleted  shall  be  indicated  at 
the  place  in  the  record  where  the 
deletion  is  made.  In  appropriate 
circumstances,  at  the  discretion  of  the 
Corporation  officials  authorized  to  grant 
or  deny  a  request  for  records,  and  after 
appropriate  consultation  as  provided  in 
§  1602.10,  it  may  be  possible  to  provide 
a  requester  with: 

(1)  A  summary  of  information  in  the 
exempt  portion  of  a  record;  or 

(2)  An  oral  description  of  the  exempt 
portion  of  a  record.  No  requester  shall 
have  a  right  to  insist  that  any  or  all  of 
the  foregoing  techniques  should  be 
employed  in  order  to  satisfy  a  request. 

(c)  Records  that  may  be  exempt  from 
disclosure  pursuant  to  paragraph  (a)  of 
this  section  may  be  made  available  at 
the  discretion  of  the  Corporation  official 
authorized  to  grant  or  deny  the  request 
for  records,  after  appropriate 
consultation  as  provided  in  §  1602.10. 
Records  may  be  made  available 
pursuant  to  this  paragraph  when 
disclosure  is  not  prohibited  by  law,  and 
it  does  not  appear  adverse  to  legitimate 
interests  of  the  Corporation,  the  public, 
a  recipient,  or  any  person. 

§  1 602. 1 0    Officials  authorized  to  grant  or 
deny  requests  for  records. 

(a)  The  General  Counsel  shall  furnish 
necessary  advice  to  Corporation  officials 


and  staff  as  to  their  obligations  under 
this  part  and  shall  take  such  other 
actions  as  may  be  necessary  or 
appropriate  to  assure  a  consistent  and 
equitable  application  of  the  provisions 
of  this  part  by  and  within  the 
Corporation. 

(b)  The  General  Counsel  or  designee 
and  the  Counsel  to  the  Inspector 
General  or  designee  are  authorized  to 
grant  or  deny  requests  under  this  part. 
In  the  absence  of  a  Counsel  to  the 
Inspector  General,  the  Inspector  General 
shall  name  a  designee  who  will  be 
authorized  to  grant  or  deny  requests 
under  this  part  and  who  will  perform  all 
other  functions  of  the  Counsel  to  the 
Inspector  t^eneral  under  this  part.  The 
General  Counsel  or  designee  shall 
consult  with  the  Office  of  Inspector 
General  prior  to  granting  or  denying  any 
request  for  records  or  portions  of 
records  which  originated  with  the  Office 
of  Inspector  General,  or  which  contain 
information  which  originated  with  the 
Office  of  Inspector  General,  but  which 
are  maintained  by  other  components  of 
the  Corporation.  The  Counsel  to  the 
Inspector  General  or  designee  shall 
consult  with  the  Office  of  the  General 
Counsel  prior  to  granting  or  denying  any 
requests  for  records. 

§1602.11    Denlais. 

(a)  A  denial  of  a  written  request  for  a 
record  that  complies  with  the 
requirements  of  §  1602.8  shall  be  in 
writing  and  shall  include  the  following: 

(1)  A  reference  to  the  applicable 
exemption  or  exemptions  in  §  1602.9  (a) 
upon  which  the  denial  is  based; 

(2)  An  explanation  of  how  the 
exemption  applies  to  the  requested 
records; 

(3)  A  statement  explaining  why  it  is 
deemed  unreasonable  to  provide 
segregable  portions  of  the  record  after 
deleting  the  exempt  portions; 

(4)  An  estimate  of  the  volume  of 
requested  matter  denied  unless 
providing  such  estimate  would  harm  the 
interest  protected  by  the  exemption 
under  which  the  denial  is  made; 

(5)  The  name  and  title  of  the  person 
or  persons  responsible  for  denying  the 
request;  and 

(6)  An  explanation  of  the  right  to 
appeal  the  denial  and  of  the  procedures 
for  submitting  an  appeal,  including  the 
address  of  the  official  to  whom  appeals 
should  be  submitted. 

(b)  Whenever  the  Corporation  makes 

a  record  available  subject  to  the  deletion 
of  a  portion  of  the  record,  such  action 
shall  be  deemed  a  denial  of  a  record  for 
purposes  of  paragraph  (a)  of  this  section. 

(c)  All  denials  shall  be  treated  as  final 
opinions  under  §  1602.5(b). 
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§1602.12    Appeals  of  denials. 

(a)  Any  person  whose  written  request 
has  been  denied  is  entitled  to  appeal  the 
denial  within  90  days  by  writing  to  the 
President  of  the  Corporation  or,  in  the 
case  of  a  denial  of  a  request  for  Office 
of  Inspector  General  records,  the 
Inspector  General,  at  the  addresses 
given  in  §  1602.5(a)  and  §  1602.8(b).  The 
envelope  and  letter  or  e-mail  appeal 
should  be  clearly  marked:  "Freedom  of 
Information  Appeal."  An  appeal  need 
not  be  in  any  particular  form,  but 
should  adequately  identify  the  denial,  if 
possible,  by  describing  the  requested 
record,  identifying  the  official  who 
issued  the  denial,  and  providing  the 
date  on  which  the  denial  was  issued. 

(b)  No  personal  appearance,  oral 
argument,  or  hearing  will  ordinarily  be 
permitted  on  appeal  of  a  denial.  Upon 
request  and  a  showing  of  special 
circumstances,  however,  this  limitation 
may  be  waived  and  an  informal 
conference  may  be  arranged  with  the 
President  or  designee,  or  Inspector 
General  or  designee,  for  this  purpose. 

(c)  The  decision  of  the  President  or 
the  Inspector  General  on  an  appeal  shall 
be  in  writing  and,  in  the  event  the 
denial  is  in  whole  or  in  part  upheld, 
shall  contain  an  explanation  responsive 
to  the  arguments  advanced  by  the 
requester,  the  matters  described  in 

§  1602.11(a)  (1)  through  (4).  and  the 
provisions  for  judicial  review  of  such 
decision  under  §  552(a)(4)  of  the  FOIA. 
The  decision  shall  be  dispatched  to  the 
requester  within  20  working  days  after 
receipt  of  the  appeal,  unless  an 
additiona^ period  is  justified  pursuant  to 
§  1602. 8(i)  and  such  period  taken 
together  with  any  earlier  extension  does 
not  exceed  10  days.  The  decision  of  the 
President  or  the  Inspector  General  shall 
constitute  the  final  action  of  the 
Corporation.  All  such  decisions  shall  be 
treated  as  final  opinions  under 
§  1602.5(b). 

(d)  On  an  appeal,  the  President  or 
designee  shall  consult  with  the  Office  of 
Inspector  General  prior  to  reversing  in 
whole  or  in  part  the  denial  of  any 
request  for  records  or  portions  of 
records  which  originated  with  the  Office 
of  Inspector  General,  or  which  contain 
information  which  originated  with  the 
Office  of  Inspector  General,  but  which 
are  maintained  by  other  components  of 
the  Corporation.  The  Inspector  General 
or  designee  shall  consult  with  the 
President  prior  to  reversing  in  whole  or 
in  part  the  denial. 

§1602.13    Fees. 

(a)  No  fees  will  be  charged  for 
information  routinely  provided  in  the 
normal  course  of  doing  business. 


(b)  Fees  shall  be  limited  to  reasonable 
standard  charges  for  document  search, 
review,  and  duplication,  when  records 
are  requested  for  commercial  use; 

(c)  Fees  shall  be  limited  to  reasonable 
standard  charges  for  document 
duplication  after  the  first  100  pages, 
when  records  are  sought  by  a 
representative  of  the  news  media  or  by 
an  educational  or  non-commercial 
scientific  institution;  and 

(d)  For  all  other  requests,  fees  shall  be 
limited  to  reasonable  standard  charges 
for  search  time  after  the  first  2  hours 
and  duplication  after  the  first  100  pages. 

(e)  The  schedule  of  charges  for 
services  regarding  the  production  or 
disclosure  of  the  Corporation's  records 
is  as  follows: 

(1)  Manual  search  for  and  review  of 
records  will  be  charged  as  follows: 

(i)  Band  1:  $10.26  per  hour; 

(ii)  Band  2:  $16.12  per  hour; 

(iii)  Band  3:  $25.22  per  hour; 

(iv)  Band  4-5:  $42  per  hour; 

(v)  Charges  for  search  and  review  time 
less  than  a  full  hour  will  be  billed  by 
quarter-hour  segments; 

(2)  Computer  time:  actual  charges  as 
incurred; 

(3)  Duplication  by  paper  copy:  10 
cents  per  page; 

(4)  Duplication  by  other  methods: 
actual  charges  as  incurred; 

(5)  Certification  of  true  copies:  $1.00 
each; 

(6)  Packing  and  mailing  records:  no 
charge  for  regular  mail; 

(7)  Special  delivery  or  express  mail: 
actual  charges  as  incurred. 

(f)  Fees  will  be  waived  or  reduced 
below  the  fees  established  under 
paragraph  (e)  of  this  section  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Corporation  or  Federal 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(1)  In  order  to  determine  whether 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Corporation  or  Federal 
government,  the  Corporation  will 
consider  the  following  four  criteria: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  Corporation  or  the  Federal 
government"; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  — 
to  an  understanding  of  Corporation  or 
Federal  government  operations  or 
activities; 


(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding";  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  the  Corporation  or 
Federal  government  operations  or 
activities. 

(2)  In  order  to  determine  whether 
disclosure  of  the  information  is  not 
primarily  in  the  commercial  interest  of 
the  requester,  the  Corporation  will 
consider  the  following  two  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so, 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

(3)  These  fee  waiver/reduction 
provisions  will  be  subject  to  appeal  in 
the  same  manner  as  appeals  fit)m  denial 
under  §  1602.12. 

(g)  No  fee  will  be  charged  under  this 
section  if  the  cost  of  routine  collection 
and  processing  of  the  fee  payment  is 
likely  to  equal  or  exceed  $6.50. 

(h)  Requesters  must  agree  to  pay  all 
fees  charged  for  services  associated  with 
their  requests.  The  Corporation  will 
assume  that  requesters  agree  to  pay  all 
charges  for  services  associated  with 
their  requests  up  to  $25  unless 
otherwise  indicated  by  the  requester. 
For  requests  estimated  to  exceed  $25, 
the  Corporation  will  first  consult  with 
the  requester  prior  to  processing  the 
request,  and  such  requests  will  not  be 
deemed  to  have  been  received  by  the 
Corporation  until  the  requester  agrees  in 
writing  to  pay  all  fees  charged  for 
services. 

(i)  No  requester  will  be  required  to 
make  an  advance  payment  of  any  fee 
unless: 

(1)  The  requester  has  previously  failed 
to  pay  a  required  fee  within  30  days  of 
the  date  of  billing,  in  which  case  an 
advance  deposit  of  the  full  amount  of 
the  anticipated  fee  together  with  the  fee 
then  due  plus  interest  accrued  may  be 
required.  (The  request  will  not  be 
deemed  to  have  been  received  by  the 
Corporation  until  such  payment  is 
made.);  or 

(2)  The  Corporation  determines  that 
an  estimated  fee  will  exceed  $250,  in 
which  case  the  requester  shall  be 
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noUned  of  the  amount  of  the  anticipated 
fee  or  such  portion  thereof  as  can 
readily  be  estimated.  Such  notification 
shall  be  transmitted  as  soon  as  possible, 
but  in  any  event  within  5  working  days 
of  receipt  by  the  Corporation,  giving  the 
best  estimate  then  available.  The 
notification  shall  offer  the  requester  the 
opportunity  to  confer  with  appropriate 
representatives  of  the  Corporation  for 
the  purpose  of  reformulating  the  request 
so  as  to  meet  the  needs  of  the  requester 
at  a  reduced  cost.  The  request  will  not 
be  deemed  to  have  been  received  by  the 
Corporation  for  purposes  of  the  initial 
20-day  response  period  until  an  advance 
payment  of  the  entire  fee  is  made. 

(j)  Interest  may  be  charged  to  those 
requesters  who  fail  to  pay  the  fees 
charged.  Interest  will  be  assessed  on  the 
amount  billed,  starting  on  the  31st  day 
following  the  day  on  which  the  billing 
was  sent.  The  rate  charged  will  be  as 
prescribed  in  31  U.S.C.  3717. 

(k)  If  the  Corporation  reasonably 
believes  that  a  requester  or  group  of 
requesters  is  attempting  to  break  a 
request  into  a  series  of  requests  for  the 
purpose  of  evading  the  assessment  of 
fees,  the  Corporation  shall  aggregate 
such  requests  and  charge  accordingly. 
Likewise,  the  Corporation  will  aggregate 
multiple  requests  for  documents 
received  from  the  same  requester  within 
45  days. 

(1)  The  Corporation  reserves  the  right 
to  limit  the  number  of  copies  that  will 
be  provided  of  any  document  to  any  one 
requester  or  to  require  that  special 
arrangements  for  duplication  be  made  in 
the  case  of  bound  volumes  or  other 
records  representing  unusual  problems 
of  handling  or  reproduction. 

Dated:  March  4, 1998. 
Victor  M.  Fortune, 

General  Counsel. 

IFR  Doc.  98-5993  Filed  3-6-98;  8:45  am] 

BHJJNQ  COM  T0aO-O1-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DoekM  No.  98-22,  RM-«183] 

Radio  Broadcasting  Services; 
Chittanango  and  DeRuyter,  NY 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Cram 
Communications,  LLC,  seeking  the 
realiotment  of  Channel  286B  from 
DeRuyter  to  Chittenango,  NY,  as  the 


community's  first  local  aural  broadcast 
service,  and  the  modification  of  Station 
WVOA's  license  to  specify  Chittenango 
as  the  station's  community  of  license. 
Channel  286B  can  be  allotted  to 
Chittenango  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  Station 
WVOA's  presently  licensed  transmitter 
site,  at  coordinates  42—46-58  North 
Latitude  and  75-50-28  West  Longitude, 
which  represents  a  site  restriction  of 
29.2  kilometers  (18.2  miles)  south  of 
Chittenango.  This  site  will  maintain  the 
presently  grandfathered  short-spacings 
to  Stations  WBBS,  Channel  284B, 
Fulton,  NY,  WNGZ,  Channel  285A, 
Montour  Falls,  NY,  WILQ,  Channel 
286B,  Williamsport,  PA,  WGKR, 
Channel  287A,  Grand  Gorge.  NY,  and 
WKPQ,  Channel  287B,  Homell,  NY. 
Chittenango  is  located  within  320 
kilometers  of  the  U.S.-Canadian  border. 
Therefore,  concurrence  by  the  Canadian 
government  in  this  allotment  is 
required. 

DATES:  Comments  must  be  filed  on  or 
before  April  20,  1998,  and  reply 
comments  on  or  before  May  5, 1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  L.  Oyster,  108  Oyster 
Lane,  Castleton,  VA  22716-9720 
(Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-22,  adopted  February  18, 1998,  and 
released  February  27, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allcxations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  98-5929  Filed  3-6-98;  8:45  am] 

BILUNQ  COOE  <718-01-U 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-161;  RM-OIII] 

Radio  Broadcasting  Services; 
Susquehanna,  PA  and  Walton,  NY 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission,  at  the 
request  of  KG  Broadcasting,  Inc., 
dismisses  its  petition  proposing  the 
substitution  of  Channel  223B1  for 
Channel  223A  at  Susquehanna, 
Pennsylvania,  and  the  modification  of 
Station  WKGB-FM's  Ucense 
accordingly.  To  accommodate  the 
upgrade,  petitioner  also  requested  the 
substitution  of  Channel  248A  for 
Channel  221 A  at  Walton.  NewYork, 
and  the  modification  of  Station  WDLA- 
FM  license  accordingly.  See  62  FR 
41015,  July  31, 1997.  A  showing  of 
continuing  interest  is  required  before  a 
channel  can  be  allotted  to  a  community. 
It  is  Commission  policy,  absent  such  an 
expression  of  interest,  to  refrain  &t)m 
allotting  the  chaimel.  With  this  action, 
this  proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-161, 
adopted  February  18, 1998,  and  released 
February  27, 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
Street,  NW. ,  Washington,  DC  20036. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  98-5931  Filed  3-6-98;  8:45  am) 

WLUNQ  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DocKet  No.  9fr-23,  RM-e226] 

Radio  Broadcasting  Services; 
Bozeman,  MT 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  filed  by 
Bozeman  Educational  Access  Radio 
proposing  the  allotment  of  Channel 
240C3  to  Bozeman,  Montana,  and  the 
reservation  of  the  channel  for 
noncommercial  educational  use.  The 
channel  can  be  allotted  to  Bozeman 
without  a  site  restrction  at  coordinates 
45-40-48  and  111-02-18. 
DATES:  Comments  must  be  filed  on  or 
before  April  20, 1998,  and  reply 
comments  on  or  before  May  5,  1998. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  William  R.  Smith, 
President,  Bozeman  Educational  Access 
Radio,  Post  Office  Box  283,  Bozeman, 
Montana  59771-0283. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-23,  adopted  February  18, 1998,  and 
released  February  27, 1998.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
fihng  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  98-5936  Filed  3-6-98;  8:45  am) 

BILLINQ  COOE  ST^-OI-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atnwspheric 
Administration 

50  CFR  Part  300 

[Docket  No.  980225048  8048  01;  1.0. 
021898B] 

RIN0648-AK58 

Pacific  Halibut  Fisheries;  Retention  of 
Undersized  Halibut  in  Regulatory  Area 
4E 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS);  National  Oceanic  and 
Atmospheric  Administration  (NCAA); 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
that  would  allow  the  retention  of 
undersized  halibut  (halibut  less  than  32 
inches,  81.3  centimeters  (cm)  with  the 
head  on;  or  halibut  less  than  24  inches, 
61  cm)  caught  with  authorized 
commercial  gear  in  International  Pacific 
Halibut  Commission  (IPHC)  Regulatory 
Area  4E  for  personal  use.  Commercial 
sale  of  undersized  halibut  would  remain 
prohibited.  This  action  is  necessary  to 
implement  the  recommendation  of  the 
North  Pacific  Fishery  Management 
Council  (Council)  to  allow  tiie  legal 
harvest  of  undersized  haUbut  by  persons 
using  Community  Development  Quota 
(CDQ)  in  Regulatory  Area  4E.  This 
action  is  intended  to  provide  for  the 
continued  existence  of  the  customary 
and  traditional  food  practices  of 
indigenous  inhabitants  by  allowing 
them  to  retain  all  halibut  caught  with 
deployed  gear  in  Regulatory  Area  4E. 


DATES:  Comments  must  be  received  by 
March  24, 1998. 

ADDRESSES:  Comments  must  be  sent  to 
Sue  Salveson,  Assistant  Administrator 
for  Sustainable  Fisheries,  Sustainable 
Fisheries  Division,  Alaska  Region, 
NMFS,  709  West  9th  Street,  Room  453. 
Juneau,  AK  99801,  or  P.O.  Box  21668, 
Juneau,  AK  99802,  Attention:  Lori  J. 
Gravel.  Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review 
(EA/RIR)  for  this  action  may  be  obtained 
from  the  above  address.   ' 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Convention  between  the  United  States 
and  Canada  for  the  Preservation  of  the 
Halibut  Fishery  of  the  North  Pacific 
Ocean  and  the  Bering  Sea  (Convention), 
signed  at  Ottawa,  Ontario,  Canada,  on 
March  2, 1953,  and  amended  by  a 
Protocol  Amending  the  Convention, 
signed  at  Washington,  DC,  United  States 
of  America,  on  March  29, 1979, 
authorizes  the  IPHC  to  promulgate 
regulations  for  the  conservation  and 
management  of  the  Pacific  haUbut 
fishery.  These  regulations  must  be 
approved  by  the  Secretary  of  State  of  the 
United  States  piu^uant  to  section  4  of 
the  Northern  Pacific  Halibut  Act 
(Hahbut  Act,  1-6  U.S.C.  773-773k)  that 
executes  the  above  Convention.  TTie 
Halibut  Act,  in  section  5,  provides  that 
the  Regional  Fishery  Management 
Council  having  authority  for  the 
geographical  area  concerned  may 
recommend  management  measures 
governing  Pacific  halibut  catch  in  U.S. 
Convention  waters  that  are  in  addition 
to,  but  not  in  conflict  with,  regulations 
of  the  IPHC.  Section  5  of  the  Hafibut  Act 
also  provides  that  the  Secretary  of 
Commerce  (Secretary)  shall  have  thst 
general  responsibiUty  to  carry  out  the 
Convention  between  the  United  States 
and  Canada  and  that  the  Secretary  shall 
adopt  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  and 
objectives  of  the  Convention  and  the 
Hahbut  Act.  The  Secretary's  authority 
has  been  delegated  to  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA). 

In  1996,  the  Council  was  requested  by 
Alaska  Native  tribal  organizations  to 
review  the  prohibition  on  retaining 
undersized  halibut  caught  with 
authorized  commercial  gear.  This 
request  was  made  on  behalf  of  Western 
Alaska  Natives  who  retained  undersized 
halibut  harvested  along  with  CDQ 
halibut  of  commercial  length. 
Traditionally,  Western  Alaska  Natives  of 
Yupik  descent  keep  all  fish  caught  and 
endeavor  to  utilize  this  fish  to  the  fullest 
extent  possible.  This  practice  is  in 
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keeping  with  their  traditional  belief  that 
the  fish,  as  well  as  the  stock  of  fish  to 
which  a  captured  fish  is  returned,  is 
irreparably  harmed  by  its  capture  and 
release. 

In  September  1996,  the  Council 
received  a  NMFS  report  about 
enforcement  issues  related  to  halibut 
fishing  practices  of  Western  Alaska 
Natives.  In  October  1996,  staff  from  the 
Council,  NMFS.  NOAA  General 
Counsel,  and  the  Alaska  Department  of 
Fish  and  Game  met  with  Alaska  Native 
tribal  representatives  to  exchange 
information  on  the  Council  process  for 
developing  fishing  regulations  that 
would  recognize  traditional  fishing 
customs.  In  December  1996,  the  Council 
established  a  Halibut  Subsistence 
Committee  (Committee]  to  review 
undersized  halibut  retention  and  other 
issues  related  to  subsistence  fishing  for 
halibut.  The  Committee  met  in  January 
1997  and  provided  its  recommendations 
to  the  Council  in  February  1997.  After 
receiving  the  Committee's 
recommendations,  the  Council  initiated 
preparation  of  an  EA/RIR  for  a 
regulatory  amendment  to  allow  for 
subsistence  fishing  for  halibut.  In  April 
1997,  the  Council  approved  release  of 
the  EA/RIR  for  public  review.  In  June 
1997,  although  the  Council  tabled  the 
majority  of  halibut  subsistence  issues 
until  February  1998,  it  recommended 
that  regulations  be  developed  that 
would  allow  the  retention  of  undersized 
halibut  caught  with  authorized 
commercial  gear  in  Regulatory  Area  4E 
for  personal  use. 

Size  limits  for  Pacific  halibut  in  Area 
4E 

Current  regulations  require  that  all 
undersized  halibut  caught  with 
authorized  commercial  gear  be  released. 
This  requirement  conflicts  with  the 
customary  and  traditional  halibut 
fishing  practices  of  Western  Alaska 
Natives  of  Yupik  descent.  The  proposed 
action  would  revise  current  halibut 
fishing  regulations  to  allow  the 
retention  of  undersized  halibut  caught 
with  authorized  commercial  gear  in 
Regulatory  Area  4E  for  personal  use. 
Staff  for  the  IPHC  informed  the  Council 
that  the  IPHC  would  probably  not  object 
to  the  proposed  action  because  the 
limited  amount  of  removals  retained  for 
personal  use  from  the  commercial  CDQ 
fishery  in  Regulatory  Area  4E  has  little 
effect  on  the  halibut  resource.  In  1997, 
the  total  allowable  catch  (TAC)  of 
halibut  for  Regulatory  Area  4E  was 
260,000  lb  (117.9  mt).  This  amount  was 
less  than  3  percent  of  the  combined 
TAC  for  Regulatory  Area  4A  through  E 
(9.000,000  lb  (4,082.3  mt).  and  less  than 
.0005  percent  of  the  combined  TAC  for 


all  regulatory  areas  in  and  off  Alaska 
(53,000,000  lb)  (24,040.4  mt).  These 
percentages  illustrate  the  negligible 
impact  the  retention  of  undersized 
halibut  in  Regulatory  4E  would  have  on 
the  stock. 

Also,  all  halibut  in  Regulatory  Area 
4E  are  allocated  to  the  CDQ  Program, 
unlike  other  areas  where  the  TAC  is 
divided  between  the  Individual  Fishing 
Quota  (IFQ)  Program  and  the  CDQ 
Program.  Tlie  exclusive  nature  of  the 
Regulatory  Area  4E  allocation  will 
eliminate  potential  difficulties  in 
distinguishing  between  IFQ  and  CDQ 
halibut  when  enforcing  the  minimum 
size  limit  for  IFQ  halibut. 

At  its  annual  meeting  in  Anchorage, 
AK  during  the  week  of  January  26, 1998, 
the  IPHC  relaxed  its  existing  regulations 
on  the  minimum  size  retention  limit  to 
allow  CDQ  fishers  in  Area  4E  to  land 
undersized  halibut  caught  with 
commercial  gear  for  subsistence  use. 
This  proposed  rule  would  allow  the 
retention  of  undersized  halibut  in  Area 
4E  as  recommended  by  the  Council  in 
accordance  with  the  Halibut  Act  and 
adopted  by  the  IPHC. 

Classification 

The  Council  prepared  an  EA/RIR  for 
this  rule  that  describes  the  management 
background,  the  purposes  and  need  for 
action,  the  management  action 
alternatives,  and  the  environmental  and 
the  socio-economic  impacts  of  the 
alternatives.  A  copy  of  the  EA/RIR  can 
be  obtained  from  NMFS  (see 
ADDRESSES). 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

The  proposed  action  would  allow  current 
Community  Development  Quota  (CDQ) 
participants  in  Area  4E  (88  fishermen),  all  of 
whom  are  small  entities,  to  retain  halibut  that 
now  must  be  discarded  because  of  size 
limitations.  This  revision  would  provide  a 
benefit  to  the  88  fishermen  who  participate 
in  Area  4E  CDQ  fisheries.  Without  this 
revision,  undersized  halibut  caught  while 
prosecuting  the  CDQ  halibut  fishery  in  Area 
4E  would  have  to  be  discarded.  This  result 
would  pose  a  hardship  on  Area  4E 
participants  for  two  reasons.  First,  most 
participants  are  indigenous  inhabitants  of 
Yupik  descent  who  believe  that  discarding 
fish  captured  indicates  ingratitude  to  the 
causal  agent  that  provided  the  fish.  Second, 
most  participants  live  a  subsistence  lifestyle 
and  could  use  discarded  fish  for  personal 
use.  Allowing  participants  to  keep 
undersized  halibut  during  the  prosecution  of 
CDQ  fisheries  reduces  the  need  for  these 


same  participants  to  prosecute  a  separate 
subsistence  fishery  for  personal  use  fish.  This 
proposed  action  would  have  no  effect  on 
participants  fishing  in  other  regulatory  areas 
or  other  fisheries. 

As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  300 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements,  Treaties. 

Dated:  March  3, 1998. 
Rolland  A.  Schtnitten. 

Assistant  Admmistrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  300  is  proposed  to  be 
amended  as  follows: 

FART  300— INTERNATIONAL 
FISHERIES  REGULATIONS 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  773  et  seq.;  16  U.S.C 
951-961  and  971  et  seq.;  16  U.S.C.  973-973r. 
16  U.S.C.  2431  etseq.;  16  U.S.C  3371-3378 
et  seq.:  16  U.S.C  3636(b);  16  U.S.C  5501  et 
seq.;  and  16  U.S.C  1801  et  seq. 

2.  In  §  300.63,  paragraph  (c)  is 
proposed  to  be  added  to  read  as  follows: 

§300.63    Catch  Sharing  plans  and 
domestic  management  maasures. 

(c)  A  person  may  take  and  retain 
halibut  in  Area  4E  that  are  smaller  than 
the  size  limit  specified  in  the  annual 
management  measures  published 
pursuant  to  §  300.62,  provided  that  no 
person  may  sell  or  barter  such  halibut. 
[FR  Doc.  98-6001  Filed  3-6-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  eOO 
[030398C] 

Magnuson  Act  Provisions;  Essential 
Fish  Habitat 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  recommendations  for 
Essential  Fish  Habitat;  notice  of  public 
hearings  and  request  for  public 
comments. 

SUMIMARY:  NMFS  requests  public 
comments  on  proposed 
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recommendations  for  Essential  Fish 
Hahitat  (EFH)  to  the  Pacific  Fishery 
Management  Council  (Council)  for  its 
Fishery  Management  Plans  (FMP)  for 
salmon,  groundfish,  and  coastal 
pelagics.  NMFS  also  announces  public 
hearings  on  the  proposed 
recommendations  in  Washington, 
Oregon,  California  and  Idaho. 
DATES:  Comments  must  be  received  by 
May  8, 1998.  The  public  hearings  will 
be  held  at  7:00  p.m.  on: 

April  6, 1998,  at  the  Doubletree  Hotel, 
Columbia  River,  1401  N.  Hayden  Island 
Drive,  Portland,  OR  (503-283-2111); 

April  14, 1998,  at  the  NOAA 
Auditorium,  7600  Sand  Point  Way  NE, 
Seattle,  WA  (206-526-6140); 

April  15,  1998,  at  the  Park  Plaza 
International  Hotel,  1177  Airport  Blvd., 
Burhncame,  CA  (415-342-9200);  and 

April  16,  1998;  at  the  Owyhee  Plaza 
Hotel,  1109  Main  St.,  Boise,  ID  (208- 
343-4611). 

ADDRESSES:  Send  comments  or  requests 
for  a  copy  of  the  proposed  EFH 
recommendations  for  the  salmon  and 
groundfish  FMPs  to  NMFS  Northwest 
Region,  Sustainable  Fisheries  Division, 
7600  Sand  Point  Way  NE.  Seattle,  WA 
98115.  Send  comments  or  requests  for  a 
copy  of  the  proposed  EFH 
recommendations  for  the  coastal 
pelagics  FMP  to  NMFS  Southwest 
Region,  Sustainable  Fisheries  Division, 
501  West  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino.  NMFS-Northwest  Region. 


206-526-6143.  on  salmon  EFH;  Yvonne 
deReynier.  NMFS-Northwest  Region, 
206-526-6120,  on  groundfish  EFH; 
Mark  Helvey,  NMFS-Southwest  Region, 
707-575^7585,  on  coastal  pelagics  EFH. 

SUPPLEMENTARY  INFORMATION:  The 
Sustainable  Fisheries  Act  of  1996 
amended  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  to  establish 
new  requirements  for  EFH  descriptions 
in  FMPs  and  require  consultation 
between  NMFS  and  Federal  agencies  on 
activities  that  may  adversely  impact 
EFH  for  species  managed  under  FMPs. 
The  Magnuson-Stevens  Act  requires  all 
Councils  to  amend  their  FMPs  by 
October  1998  to  describe  and  identify 
EFH  for  each  managed  fishery.  In 
accordance  with  the  Magnuson-Stevens 
Act,  NMFS  published  an  interim  final 
rule  in  the  Federal  Register  on 
December  19, 1997  (62  FR  66531) 
providing  guidelines  to  assist  the 
Councils  in  description  and 
identification  of  EFH  in  FMPs 
(including  adverse  impacts  on  EFH)  and 
consideration  of  actions  to  ensure 
conservation  and  enhancement  of  EFH. 
The  Magnuson-Stevens  Act  also 
requires  NMFS  to  provide  each  Council 
with  recommendations  and  information 
regarding  EFH  for  each  fishery  under 
that  Coimcil's  authority. 

NMFS  has  developed  proposed  EFH 
recommendations  for  the  Pacific 
Council's  three  FMPs  through  a  process 
that  has  involved  input  ftx)m  the 
Council,  its  advisory  bodies,  and  the 


fishing  industry  at  the  Council's  pubUc 
meetings  in  September  1997,  November 
1997.  and  March  1998.  NMFS  also 
formed  a  technical  team  consisting  of 
fishing  industry,  state,  tribal,  university 
and  Federal  individuals  to  provide 
technical  input  and  advice  on  the 
development  of  the  NMFS 
recommendations. 

The  proposed  EFH  recommendations 
for  each  FMP  include  a  description  of 
EFH  for  the  managed  species,  a 
description  of  adverse  effects  to  EFH 
including  fishing  and  non-fishing 
threats,  and  a  description  of  measures  to 
ensure  the  conservation  and 
enhancement  of  EFH.  Copies  of  the 
proposed  EFH  recommendations  are 
available  (see  ADDRESSES).  Public 
comments  are  requested  by  May  8,  1998. 

Special  Accommodations 

The  pubhc  hearings  will  be  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  requested  at  least  5  working 
days  prior  to  the  hearing  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  3,  1998. 
Garry  F.  Mayer, 

Acting  Director,  Office  of  Habitat 

Conservation.  National  Marine  Fisheries 

Service. 

[FR  Doc.  98-5998  Filed  3-6-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 


Office  of  the  Secretary 

Special  Provisions  for  Canadian  Fresh 
Fruit  and  Vegetable  Imports  Under  the 
North  American  Free  Trade  Agreement 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  determination  of 
existence  of  conditions  necessary  for 
imposition  of  temporary  duty  on 
cauliflower  from  Canada. 

summary:  As  required  by  section  301(a) 
of  the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988, 
as  amended  by  the  North  American  Free 
Trade  Agreement  Implementation  Act 
("FTA  Implementation  Act"),  this  is  a 
notification  that  the  Secretary  of 
Agriculture  has  determined  that  the 
necessary  conditions  exist  with  respect 
to  United  States  acreage  and  import 
price  criteria  for  cauliflower  classifiable 
to  subheadings  0704104000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  imported  from 
Canada  to  permit  the  Secretary  to 
consider  recommending  to  the  President 
the  imposition  of  a  temporary  duty 
("snapback  duty")  by  the  United  States 
pursuant  to  section  301(a)  of  the  FTA 
Implementation  Act,  implementing 
Article  702  of  the  United  States-Canada 
Free-Trade  Agreement,  Special 
Provisions  for  Fresh  Fruits  and 
Vegetables,  as  incorporated  by  reference 
and  made  a  part  of  the  North  American 
Free  Trade  Agreement  (NAFTA) 
pursuant  to  Annex  702.1,  paragraph  1  of 
NAFTA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Wetzel,  Horticultural  & 
Tropical  Products  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
1049  or  telephone  at  (202)  720-3423. 
SUPPt-EMENTARY  INFORMATION:  The  FTA 
Implementation  Act.  in  accordance  with 
the  NAFTA,  authorizes  the  imposition 
of  a  temporary  duty  (snapbaclc)  for  a 


limited  group  of  fresh  fruits  and 
vegetables  from  Canada  when  certain 
conditions  exist.  Cauliflower,  classified 
under  subheadings  0704104000  of  the 
HTS.  is  a  good  subject  to  the  snapback 
duty  provision. 

Under  section  301(a)  of  the  FTA 
Implementation  Act.  two  conditions 
must  exist  before  imposition  by  the 
United  States  of  a  snapback  duty  can  be 
considered.  First,  the  import  price  of  a 
covered  Canadian  fruit  or  vegetable,  for 
each  of  five  consecutive  working  days, 
must  be  less  than  ninety  percent  of  the 
corresponding  five-year  average 
monthly  import  price.  This  price  for  a 
particular  day  is  the  average  import 
price  of  a  Canadian  fresh  fruit  or 
vegetable  imported  into  the  United 
States  from  Canada,  for  the  calendar 
month  in  which  that  day  occurs,  in  each 
of  the  5  preceding  years,  excluding  the 
years  with  the  highest  and  lowest 
monthly  averages. 

Second,  the  planted  acreage  in  the 
United  States  for  the  like  fruit  or 
vegetable  must  be  no  higher  than  the 
average  planted  acreage  over  the 
preceding  five  years,  excluding  the 
years  with  the  highest  and  lowest 
acreage. 

From  October  27  to  November  7, 
1997,  the  price  conditions  with  respect 
to  cauliflower  were  met. 

The  most  recent  revision  of  planted 
acreage  for  cauliflower  shows  that  this 
year's  planted  acreage  is  below  the 
planted  acreage  over  the  preceding  five 
years,  excluding  the  years  with  the 
highest  and  lowest  planted  acreages. 

Issued  at  Washington,  D.C.  the  27  day  of 
February,  1998. 
Dan  Glickman, 
Secretary  of  Agriculture. 
[PR  Doc.  98-5880  Filed  3-6-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  97-128-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  necessary  for 
collecting  user  fees,  ensuring 
remittances  in  a  timely  manner,  and 
determining  proper  credit  for  payment 
of  international  air  passenger,  aircraft 
clearance,  commercial  truck, 
commercial  railroad  car,  commercial 
vessel,  phytosanitary  certificate,  import/ 
export,  and  veterinary  diagnostic  user 
fees. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  8, 1998,  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
97-128-1,  Regulatory  Analysis  and 
Development,  PPD.  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-128-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  user  fees,  contact 
Ms.  Donna  J.  Ford,  User  Fees  Section 
Head,  FSSB,  APHIS,  4700  River  Road 
Unit  54,  Riverdale,  MD  20737-1232. 
(301)  734-5752;  or  e-mail 
dford@aphis.usda.gov.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Ms. 
Celeste  Sickles,  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title:  User  Fee  Regulations. 

0MB  Number:  0579-0094. 

Expiration  Date  of  Approval:  July  31, 
1998. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  This  information  collection 
is  necessary  for  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  to 
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effectively  collect  fees,  ensure 
remittances  in  a  timely  manner,  and 
determine  proper  credit  for  payment  of 
international  air  passenger,  aircraft 
clearance,  commercial  truck, 
commercial  railroad  car,  commercial 
vessel,  phytosanitary  certificate,  import/ 
export,  and  veterinary  diagnostic  user 
fees.  APHIS  no  longer  receives  an 
appropriation  to  fund  these  activities; 
instead,  user  fees  are  calculated  and 
assessed  to  ensure  full  cost  recovery  of 
each  user  fee  program.  If  the 
information  was  not  collected,  the 
Agency  would  not  be  able  to  perform 
the  services  since  the  fees  collected  will 
fund  the  work. 

Requestors  of  our  services  usually  are 
repeat  customers,  and,  in  many  cases, 
request  that  we  bill  them  for  our 
services.  Also,  the  1996  Debt 
Improvement  Collection  Act  requires 
that  agencies  collect  tax  identification 
numbers  (TIN's)  from  all  persons  doing 
business  with  the  Government  for 
purposes  of  collecting  delinquent  debts. 
Without  a  TIN,  service  cannot  be 
provided  on  a  credit  basis. 

We  are  responsible  for  ensuring  that 
the  fees  collected  are  correct  and  that 
they  are  remitted  in  full  and  in  a  timely 
manner.  To  ensure  this,  the  party 
responsible  for  collecting  and  remitting 
fees  (ticketing  agents  for  transportation 
companies)  must  allow  APHIS 
personnel  to  verify  the  accuracy  of  the 
fees  collected  and  remitted,  and 
otherwise  determine  compliance  with 
the  statute  and  regulations.  We  also 
require  that  whoever  is  responsible  for 
making  fee  payments  advise  us  of  the 
name,  address,  and  telephone  number  of 
a  responsible  officer  who  is  authorized 
to  verify  fee  calculations,  collections, 
and  remittances.  The  requests  for  our 
services  are  in  writing,  by  telephone,  or 
in  person.  The  information  contained  in 
each  request  identifies  the  specific 
service  requested  and  the  time  in  which 
the  requester  wishes  the  service  to  be 
performed.  This  information  is 
necessary  in  order  for  the  animal  import 
centers  and  port  offices  to  schedule  the 
work  and  to  calculate  the  fees  due. 

We  have  reviewed  paperwork 
requirements  of  the  user  fee  programs 
and  have  made  every  possible  effort  to 
streamline  our  processes  and  minimize 
the  impact  on  the  public.  Whenever 
possible,  we  are  using  existing  billing/ 
collection  methods  to  minimize  the  cost 
to  the  Agency.  If  the  work  is  not 
performed,  individuals  and  business 
entities  will  not  be  able  to  import 
animals,  fruits,  vegetables,  plants,  and 
animal  and  plant  products. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 


approve  the  continued  use  of  this 
information  collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.03663  hours  per  response. 

Respondents:  Arriving  international 
passengers,  international  means  of 
conveyance,  and  importers  and 
exporters  who  wish  to  import  or  export 
animals  and  animal  products. 

Estimated  annual  number  of 
respondents:  17,761. 

Estimated  annual  number  of 
responses  per  respondent:  11.7773. 

Estimated  annual  number  of 
responses:  209.177. 

Estimated  total  annual  burden  on 
respondents:  7,663  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
simimarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  3rd  day  of 
March  1998. 
Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  98-5988  Filed  3-6-98;  8:45  ami 
BILUNG  CODE  3410-44-P 


DEPARTMENT  OF  AQRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  98-011-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
plant  pest,  noxious  weed,  and  garbage 
regulations. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  8,  1998  to  be  assured 
of  consideration. 

ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
98-011-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  No.  98-011- 
1.  Comments  received  mqy  be  inspected 
at  USDA.  room  1141.  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION:  For 
information  regarding  the  plant  pest  and 
noxious  weed  regulations,  contact  Polly 
Lehtonen,  Botanist,  Biological 
Assessments  &  Taxonomic  Support, 
PPQ,  APHIS.  4700  River  Road,  Unit  133. 
Riverdale.  MD  20737.  (301)  734-4394. 
For  copies  of  more  detailed  information 
on  the  information  collection,  contact 
Ms.  Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  Federal  Plant  Pest  and  Noxious 
Weed  Regulations. 

OMB  Number:  0579-0054. 

Expiration  Date  of  Approval:  August 
31,  1998. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 
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Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
United  States  Department  of 
Agriculture,  is  responsible  for 
preventing  the  introduction  and 
dissemination  of  plant  pests,  noxious 
weeds,  and  communicable  livestock  and 
poultry  diseases.  APHIS  is  also 
responsible  for  eradicating  plant  pests, 
noxious  weeds,  and  livestock  and 
poultry  diseases  when  eradication  is 
feasible. 

The  introduction  or  establishment  of 
new  plant  pests,  noxious  weeds,  and 
communicable  diseases  of  livestock  and 
poultry  in  the  United  States  could  cause 
multimillion  dollar  losses  to  American 
agriculture. 

To  prevent  the  introduction  and 
dissemination  of  plant  pests,  noxious 
weeds,  and  communicable  diseases  of 
livestock  and  poultry.  APHIS  engages  in 
a  number  of  information  collection 
activities  designed  to  allow  us  to 
determine  whether  shipments  of 
regulated  articles  (such  as  certain  plants 
and  soil)  that  may  be  imported  into  the 
United  States  or  moved  interstate 
present  a  risk  of  introducing  plant  pests, 
noxious  weeds,  or  communicable 
diseases  of  livestock  and  poultry. 

Our  primary  means  of  obtaining  this 
vital  information  is  requiring 
individuals  to  apply  to  us  for  a  permit 
to  import  regulated  articles  or  to  move 
these  articles  interstate.  The  permit 
application  contains  such  information 
as  the  nature  and  amount  of  items  to  be 
imported  or  moved  interstate,  the 
country  or  locality  of  origin  and  the 
intended  destination,  and  the  intended 
port  of  entry  in  the  United  States. 

This  data  enables  us  to  evaluate  the 
risks  associated  with  the  proposed 
importation  or  interstate  movement  of 
regulated  articles,  and  also  enables  us  to 
develop  risk-mitigating  conditions,  if 
necessary,  for  the  proposed  importation 
or  movement. 

We  also  require  owners  or  operators 
of  certain  garbage-handling  facilities  to 
apply  to  us  for  a  permit  so  that  they  can 
be  approved  to  process  regulated 
garbage  in  such  a  way  that  it  no  longer 
poses  a  threat  of  disseminating  plant 
pests  or  livestock  and  poultry  diseases 
within  the  United  States. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  continued  use  of  these 
information  collection  activities. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection  activity.  We  need 
this  outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g..  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.80966  hours  per  response. 

Respondents:  Importers  and  shippers 
of  plant  pests,  noxious  weeds,  and  other 
regulated  articles;  State  plant  health 
authorities;  owners  or  operators  of 
regulated  g^bage-handling  facilities. 

Estimated  annual  number  of 
respondents:  40.912. 

Estimated  annual  number  of 
responses  per  respondent:  1.1361. 

Estimated  annual  number  of 
responses:  46,480. 

Estimated  total  annual  burden  on 
respondents:  37,633  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  3rd  day  of 
March  1998. 
Craig  A,  Retd. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  98-5989  Filed  3-&-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Establishment  of  Laite  Tarieton 
Purchase  Unit 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  Establishment  of  Lake 
Tarieton  Purchase  Unit. 

summary:  The  Secretary  of  Agriculture 
created  the  2.514-acre  Lake  Tarieton 
Purchase  Unit  in  Grafton  County.  New 
Hampshire.  A  copy  of  the  establishment 
document,  which  includes  the  legal 
description  of  the  lands  within  the 


purchase  unit,  appears  at  the  end  of  this 

notice. 

EFFECTIVE  DATE:  Establishment  of  this 

purchase  unit  was  effective  January  7, 

1998. 

ADDRESSES:  A  copy  of  the  map  depicting 

the  lands  within  the  purchase  unit  is  on 

file  and  available  for  public  inspection 

in  the  office  of  the  Director.  Lands  Staff, 

201  14th  Street.  S.W.,  Washington,  D.C. 

20250. 

FOR  FURTHER  INFORMATION  COKfTACT: 

Jack  Craven,  Lands  Staff.  Forest  Service, 

USDA.  P.O.  Box  96090.  Washington, 

D.C.  20090-6090.  telephone:  (202)  205- 

1248. 

Dated:  February  26, 1998. 
Gloria  Manning, 

Associate  Deputy  Chief,  National  Forest 
System. 


Lake  Tarieton  Purchase  Unit — Warren 
&  Piermont  Townships,  Grafton  County, 
New  Hampshire 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  Section 
17.  P.L.  94-588  (90  Stat.  2949).  the 
lands  as  described  hereto  are  within  the 
Lake  Tarieton  Purchase  Unit: 

A  tract  of  land  lying  and  being  in 
Warren  and  Piermont  Townships. 
Grafton  County.  New  Hampshire,  being 
more  particularly  described  as  follows: 

Beginning  at  the  comer  common  to 
the  Towns  of  Piermont,  Haverhill, 
Benton  and  Warren. 

Thence  southerly  with  the  Town  Line 
common  to  Piermont  and  Warren  and 
with  Proclamation  Boundary  #1449 
(May  16. 1918)  2700  feet. 

Tnence  leaving  said  Piermont/Warren 
Tovkrn  Line  and  continuing  with  said 
Proclamation  Boundary  #1449  in  the 
Town  of  Benton  southeasterly  and 
southerly  to  an  intersection  with  the 
centerline  of  State  Route  #25C. 

Thence  with  said  centerline  of  Route 
25C  northwesterly,  at  4200  feet  pass  the 
Warren/Piermont  Town  Line,  in  all 
6500  feet  to  an  intersection  with  the 
centerline  of  a  stream  flowing  out  of 
Lake  Armington. 

Thence  up  said  out  flow  of  Lake 
Armington  to  the  natural  high  water 
mark  of  Lake  Armington. 

Thence  with  said  natural  high  water 
mark  of  Lake  Armington  as  it  meanders 
southerly  to  lands  of  Nardone  Family 
Trust. 

Thence  westerly  with  said  lands  of 
Nardone  Family  Trust  and  lands  of  Roy 
300  feet  to  lands  of  Meadows  End 
Timberlands,  Ltd. 

Thence  northwesterly  with  said  lands 
of  Meadows  End  Timberlands  8700  feet 
to  lands  of  Rodimon. 

Thence  northeasterly  with  said  lands 
of  Rodimon  to  an  intersection  with  the 
centerline  of  said  Route  25C. 


Thence  northwesterly  with  said 
centerline  of  Route  25C  3200  feet  to 
lands  of  Shields. 

Thence  northwesterly  with  said  lands 
of  Shields  700  feet  to  lands  of  Fagnant 

Thence  northeasterly  with  said  lands 
of  Fagnant  3840  feet  to  an  intersection 
with  the  Haverhill/Piermont  Town  Line. 

Thence  with  said  Haverhill/Piermont 
Town  Line  9500  feet  to  the  PLACE  OF 
THE  BEGINNING. 

Containing  2,514  acres,  more  or  less; 
the  boundary  to  be  consistent  with  the 
surveys  of  Tracts  #1067  and  #1067a. 
These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1, 
1911,  as  amended. 

Technical  and  clerical  corrections  to 
the  above  description  may  be  made  as 
necessary. 

Dated:  January  7, 1998. 
Brian  Eliot  Burke, 

Deputy  Under  Secretary,  Natural  Resources 
and  the  Environment. 
IFR  Doc.  98-5976  Filed  3-6-98;  8:45  ami 

aaUNQ  CODE  9410-11-1I 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  Sunshine  Act  Meeting 
Notice,  62  FR  24635  (5-6-97). 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  March  10, 1998.  ARRB, 
600  E  Street,  NW.  Washington,  DC. 
CHANGES  IN  THE  MEETING:  This  closed 
meeting  has  been  canceled  and  will  be 
rescheduled  on  a  future  date. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan.  Press  and  Public  Affairs 
Officer,  600  E  Street,  NW,  Second  Floor, 
Washington,  DC  20530.  Telephone: 
(202)  724-0088;  Fax:  (202)  724-457. 
T.  Jeremy  Gunn, 
Executive  Director. 

[FR  Doc.  98-6110  Filed  3-5-98;  12:33  pm) 
BILUNG  CODE  6118-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

President's  Export  Council 
Subcommittee  on  Export 
Administration;  Notice  of  Recruitment 
of  Private-Sector  Memtiers 

SUMMARY:  The  President's  Export 
Council  Subcommittee  on  Export 
Administration  (PECSEA)  advises  the 
U.S.  Government  on  matters  and  issues 
pertinent  to  implementation  of  the 
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provisions  of  the  Export  Administration 
Act  and  the  Export  Administration 
Regulations,  as  amended,  and  related 
statutes  and  regulations.  These  issues 
relate  to  U.S.  export  controls  as 
mandated  by  law  for  national  security, 
foreign  policy,  non-proliferation,  and 
short  supply  reasons.  The  PECSEA 
draws  on  the  expertise  of  its  members 
to  provide  advice  and  make 
recommendations  on  ways  to  minimize 
the  possible  adverse  impact  export 
controls  may  have  on  U.S.  industry.  The 
PECSEA  provides  the  Government  with 
direct  input  from  representatives  of  the 
broad  range  of  industries  that  are 
directly  affected  by  export  controls. 

The  PECSEA  is  composed  of  high- 
level  industry  and  Government 
members  representing  diverse  points  of 
view  on  the  concerns  of  the  business 
community.  PECSEA  industry 
representatives  are  selected  from  firms 
producing  a  broad  range  of  goods, 
technologies,  and  software  presently 
controlled  for  national  security,  foreign 
policy,  non-proliferation,  and  short 
supply  reasons  or  that  are  proposed  for 
such  controls,  balanced  to  the  extent 
possible  among  large  and  small  firms. 

PECSEA  members  are  appointed  by 
the  Secretary  of  Commerce  and  serve  at 
the  Secretary's  discretion.  The 
membership  reflects  the  Department's 
conmiitment  to  attaining  balance  and 
diversity.  PECSEA  members  must  obtain 
secret-level  clearance  prior  to 
appointment.  These  clearance  are 
necessary  so  that  members  can  be 
permitted  access  to  relevant  classified 
information  needed  in  formulating 
recommendations  tothe  President  and 
the  U.S.  Government.  The  PECSEA 
meets  4  to  6  times  per  year.  Members  of 
the  Subcommittee  will  not  be 
compensated  for  their  services.  The 
PECSEA  is  seeking  approximately  eight 
private-sector  members  with  senior 
export  control  expertise  and  direct 
experience  in  one  or  more  of  the 
following  industries:  machine  tools, 
semiconductors,  commercial 
communication  satellites,  high 
performance  computers, 
telecommunications,  aircraft, 
pharmaceuticals,  and  chemicals.  Please 
send  a  fact  sheet  on  your  company  that 
details  your  activity  in  the  areas  listed 
above,  as  well  as  a  short  biographical 
sketch  on  the  individual  who  wishes  to 
become  a  candidate.  Materials  may  be 
faxed  to  the  number  below. 

DEADLINE:  This  request  will  be  open  for 
15  days  from  date  of  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lee  Ann  Carpenter  on  (202)  482-2583. 
Materials  may  be  faxed  to  (202)  501- 


8024,  to  the  attention  of  Ms.  Lee  Ann 
Carpenter. 

Dated:  March  3.  1998. 

William  V.  Skidmore, 

Acting  Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  98-5911  Filed  3-6-98;  8:45  am) 

BILUNQ  OOOE  3S10-OT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Information  on  Articies  for  Physically 
or  Mentally  Handicapped  Persons 
Imported  Free  of  Duty 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(  c)  (2)  (A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  8, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  & 
Constitution  Avenue,  NW.  Washington, 
DC  20230.  Phone  number:  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 

Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Faye  Robinson,  Statutory 
Import  Programs  Staff,  Room  4211,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  Phone  number:  (202)  482- 
3526.  and  fax  number:  (202)  482-0949. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

Congress,  when  it  enacted  legislation 
to  implement  the  Nairobi  Protocol  to  the 
Florence  Agreement,  included  a 
provision  for  the  Departments  of 
Commerce  and  Treasury  to  collect 
information  on  the  import  of  articles  for 
the  handicapped.  Form  n'A-362P, 
Information  on  Articles  for  Physically  or 
Mentally  Handicapped  Persons 
Imported  Free  of  Duty,  is  the  vehicle  by 
which  statistical  information  is  obtained 
to  assess  whether  the  duty-free 
treatment  of  articles  for  the 
handicapped  has  had  a  significant 
adverse  impact  on  a  domestic  industry 
(or  portion  thereof)  manufacturing  or 
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producing  a  like  or  directly  competitive 
article.  Without  the  collection  of  data,  it 
would  be  almost  impossible  for  a  sound 
determination  to  be  made  and  for  the 
President  to  appropriately  redress  the 
situation. 

n.  Method  of  Data  Collection 

The  Department  of  Commerce  and  the 
U.S.  Customs  Service  have  copies  of 
Form  ITA-362P  and  distributes  the  form 
to  importers  and  brokers  upon  request. 
The  importer  or  its  broker  normally 
completes  the  form,  which  is  included 
in  the  Customs  entry  package.  Forms  are 
then  forwarded  by  Customs  ofiicials  or 
brokers  to  the  Department  of  Commerce, 
which  keeps  the  statistical  records. 

m.Data 

OMB  Number:  0625-0118. 

Form  Number:  ITA-362P. 

Type  of  Review:  Revision-Regular 
Submission. 

Affected  Public:  Commercial,  non- 
commercial, and  individual  importers  of 
articles  for  the  handicapped  who  wish 
to  receive  duty-free  entry  into  the  U.S. 

Estimated  Number  of  Respondents: 
380. 

Estimated  Time  Per  Response:  4 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  304  hoius. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  S14,240.00  ($3,040.00  for  respondents 
and  $11,200.00  for  federal  government). 

rv.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  5. 1998. 
Linda  Engebneier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

|FR  Doc.  98-«146  Filed  3-6-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[AA-421-8bs] 

Aramid  Fiber  Formed  of  Poly  Para- 
Phenylene  Terephthalamide  (PPD-T) 
From  the  Nettterlands;  Preliminary 
Results  of  Antidumping  Administrative 
Review 


agency:  Import  Administration, 
International  Trade  Administration, 
E)epartment  of  Commerce. 
action:  Notice  of  Preliminary  Results  of 
the  Antidumping  Duty  Administrative 
Review;  Aramid  Fiber  Formed  of  Poly 
Para-Phenylene  Terephthalamide  from 
the  Netherlands. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  aramid  fiber 
formed  of  poly  para-phenylene 
terephthalamide  (PPI>-T  aramid)  from 
the  Netherlands  in  response  to  requests 
by  respondent,  Akzo  Nobel  Aramid 
Products,  Inc.  and  Aramid  Products 
V.o.F.  (Aluo)  and  petitioner,  E.I.  DuPont 
de  Nemours  and  Company.  This  review 
covers  sales  of  this  merchandise  to  the 
United  States  during  the  period  Jime  1, 
1996,  through  May  31, 1997,  by  Akzo. 
The  results  of  the  review  indicate  the 
existence  of  dumping  margins  for  the 
above  period. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  the  argimient 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  March  9, 1998. 
FOR  FURTMER  INFORMATION  CONTACT: 
Nithya  Nagarajan  at  (202)  482-1324  or 
Eugenia  Chu  at  (202)  482-3964,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Room  7866, 14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  353  (1997). 
SUPPLEMCNTARY  INFORMATION: 

Backgroand 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 


order  on  PPD-T  aramid  from  the 
Netherlands  on  Jime  24, 1994  (59  FR 
32678).  On  June  11, 1997,  we  published 
in  the  Federal  Register  (62  FR  31786)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  PPD-T 
aramid  from  the  Netherlands  covering 
the  period  June  1, 1996,  through  May 
31, 1997. 

In  accordance  with  19  CFR 
353.22(a)(1),  Akzo  and  petitioner 
requested  that  we  conduct  an 
administrative  review  for  the 
aforementioned  period.  On  AXigust  1, 
1997,  the  Department  published  a  notice 
of  "Initiation  of  Antidumping  Review" 
(62  FR  41339).  The  Department  is  now 
conducting  this  administrative  review 
pursuant  to  section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
are  all  forms  of  PPD-T  aramid  &t)m  the 
Netherlands.  These  consist  of  PPD-T 
aramid  in  the  form  of  filament  yam 
(including  single  and  corded),  staple 
fiber,  pulp  (wet  or  dry),  spim-laced  and 
spim-bonded  nonwovens,  chopped 
fiber,  and  floe.  Tire  cord  is  exduded 
from  the  class  or  kind  of  merchandise 
imder  review.  This  merchandise  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
munbers  5402.10.3020,  5402.10.3040, 
5402.10.6000,  5503.10.1000, 
5503.10.9000,  5601.30.0000,  and 
5603.00.9000.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  of  the  scope  remains 
dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  respondent,  using  standard 
verification  procediues,  including  on- 
site  inspection  of  the  manufacturer's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in 
public  versions  of  the  verification 
reports,  available  to  the  public  in  Room 
B-099  of  the  H.C.  Hoover  Building  (the 
main  Commerce  Building). 

Transactions  Reviewed 

In  accordance  with  section  751  of  the 
Act,  the  Department  is  required  to 
determine  the  normal  value  (NV)  and 
export  price  (EP)  or  constructed  export 
price  (CEP)  of  each  entry  of  subject 
merchandise.  See  Section  751(a)(2)(A). 
Because  there  can  be  a  significant  lag 
between  entry  date  and  sale  date  for 
CEP  sales,  it  has  been  the  Department's 
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practice  to  examine  U.S.  CEP  sales 
during  the  period  of  review.  See  Gray 
Portland  Cement  and  Clinker  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  ,  58  FR 
48826  (1993)  (the  Department  did  not 
consider  ESP  (now  CEP)  entries  which 
were  sold  after  the  POR).  The  Court  of 
International  Trade  (CIT)  has  upheld  the 
Department's  practice  in  this  regard.  See 
The  AD  Hoc  Committee  of  Southern 
California  Producers  of  Gray  Portland 
Cement  v.  United  States,  Slip  Op.  95- 
195  (CIT  December  1, 1995). 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products 
covered  by  the  Scope  of  the  Review, 
which  were  produced  and  sold  by  the 
respondent  in  the  home  market  during 
the  POR,  to  be  foreign  like  products  for 
purposes  of  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  or  similar  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  compared  U.S.  sales  to  the 
constructed  value  (CV)  of  the  product 
sold  in  the  U.S.  market  during  the 
comparison  period. 

On  January  8, 1998,  the  Court  of 
Appeals  of  the  Federal  Circuit  issued  a 
decision  in  Cemex,  S.A.  v.  United 
States.  No.  97-1151. 1998  WL  3626 
(Fed.  Cir.  Jan.  8,  1998).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act.  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  ("CV")  as  the  basis  for  foreign 
market  value  when  the  Department 
Hnds  home  market  sales  to  be  outside 
the  ordinary  course  of  trade.  This  issue 
was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  disregarded  as  below  cost. 
See  section  771(15)  of  the  Act. 
Consequently,  the  Department  has 
reconsidered  its  practice  in  accordance 
with  this  court  decision  and  has 
determined  that  it  would  be 
inappropriate  to  resort  directly  to  CV,  in 
lieu  of  foreign  market  sales,  as  the  basis 
for  NV  if  the  Department  finds  foreign 
market  sales  of  merchandise  identical  or 
most  similar  to  that  sold  in  the  United 
States  to  be  outside  the  "ordinary  course 
of  trade."  Instead,  the  Department  will 
use  sales  of  similar  merchandise,  if  such 
sales  exist.  The  Department  will  use  CV 
as  the  basis  for  NV  only  when  there  are 
no  above-cost  sales  that  are  otherwise 
suitable  for  comparison.  We  have 
implemented  the  Court's  decision  in 
this  case,  to  the  extent  that  the  data  on 
the  record  permitted. 


Constructed  Export  Price 

The  Department  based  its  margin 
calculation  on  CEP,  as  defined  in 
section  772(b),  (c),  and  (d)  of  the  Act, 
because  all  sales  to  the  first  unaffiliated 
purchaser  in  the  United  States  took 
place  after  importation. 

We  calculated  CEP  based  on  delivered 
prices  to  unaffiliated  purchasers  in  the 
United  States.  When  appropriate,  the 
Department  made  adjustments  for 
discounts  and  rebates.  We  deducted 
credit  expenses,  direct  selling  expenses 
and  indirect  selling  expenses,  including 
inventory  carrying  costs,  which  related 
to  commercial  activity  in  the  United 
States.  We  also  made  deductions  for 
movement  expenses  (international 
freight,  brokerage  and  handling,  U.S. 
duties,  domestic  inland  freight,  and 
insurance).  Finally,  pursuant  to  section 
772(d)(3),  an  adjustment  was  made  for 
CEP  profit. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  voliune  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with  ~~ 

section  773(a)(1)(B)  and  (C)  of  the  Act. 
Because  Akzo's  aggregate  volume  of  the 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV  on  home  market 
sales. 

We  based  NV  on  packed,  ex- factory  or 
delivered  prices  to  unaffiliated 
purchasers  in  the  home  market.  We 
made  adjustments,  where  applicable,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  applicable,  we  made 
adjustments  to  home  market  price  for 
discounts,  rebates,  inland  freight  and 
insurance.  To  adjust  for  differences  in 
circumstances  of  sale  between  the  home 
market  and  the  United  States,  we 
reduced  home  market  prices  by  an 
amount  for  home  market  credit 
expenses.  In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  adjusted  home  market  price 
by  deducting  HM  packing  costs  and 
adding  U.S.  packing  costs.  Prices  were 
reported  net  of  value  added  taxes  (VAT) 
and,  therefore,  no  deduction  for  VAT 
was  necessary.  We  made  adjustments, 
where  appropriate,  for  physical 
differences  in  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act. 


Cost  of  Production  Analysis 

In  the  most  recently  completed 
administrative  review  of  Akzo,  we 
disregarded  sales  found  to  be  below  the 
cost  of  production  (COP).  Therefore,  in 
accordance  with  section  773(b){2)(A)(ii) 
of  the  Act,  the  Department  has 
reasonable  grounds  to  believe  or  suspect 
that  sales  below  the  COP  may  have 
occurred  during  this  review  period. 
Thus,  pursuant  to  section  773(b)  of  the 
Act,  we  initiated  a  COP  investigation  of 
Akzo  in  the  instant  review. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  an  average 
COP,  by  model,  based  on  the  sum  of  the 
cost  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product,  plus  amounts  for  home  market 
general  and  administrative  expenses 
and  packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act.  We  used  the 
home  market  sales  data  and  COP 
information  provided  by  Akzo  in  its 
questionnaire  responses. 

After  calculating  a  weighted-average 
COP,  we  tested  whether  home  market 
sales  of  PPD-T  aramid  were  made  at 
prices  below  COP  within  an  extended 
period  of  time  in  substantial  quantities, 
and  whether  such  prices  permitted    - 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  We  compared  model- 
specific  COP  to  the  reported  home 
market  prices  less  any  applicable 
movement  charges,  discounts,  rebates, 
and  direct  and  indirect  selling  expenses. 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of  Akzo's 
sales  of  a  given  model  were  at  prices 
less  than  COP,  we  did  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  In  accordance  with  section 
773(b)(2)(B)  and  (D)  where  20  percent  or 
more  of  home  market  sales  of  a  given 
product  during  the  POR  were  at  prices 
less  than  the  COP,  we  found  that  such 
sales  were  made  in  substantial 
quantities  within  an  extended  period  of 
time.  Because  the  sales  prices  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  we 
disregarded  those  below  cost  sales  and 
used  the  remaining  above-cost  sales  to 
determine  NV  in  accordance  with 
section  773(b)(1).  For  those  models  of 
PPD-T  aramid  for  which  there  were  no 
above-cost  sales  available  for  matching 
purposes,  we  compared  CEP  to  CV. 

Price-to-Price  Comparisons 

Pursucint  to  section  777A(d)(2),  we 
compared  the  CEPs  of  individual  U.S. 
transactions  to  the  monthly  weighted- 
average  NV  of  the  foreign  like  product 
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where  there  were  sales  at  prices  above 
COP,  as  discussed  above. 

To  determine  whether  sales  of  PPD-T 
aramid  by  Akzo  to  the  United  States 
were  made  at  less  than  NV,  we 
compared  the  CEP  (Akzo  had  no  EP 
sales),  as  described  in  the  "Constructed 
Export  Price"  section  of  this  notice,  to 
theNV. 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
merchandise  (DIFMER)  in  accordance 
with  section  773(a)(6)(C)(ii)  of  the  Act. 
In  addition,  in  accordance  with  section 
773(a)(6),  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs. 

Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  Akzo's  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  selling,  general 
and  administrative  expenses,  and  profit 
incurred  and  realized  in  connection 
with  production  and  sale  of  the  foreign 
like  product,  and  U.S.  packing  costs.  In 
accordance  with  section  773(e)(2)(A), 
we  based  SG&A  and  profit  on  the 
amounts  incurred  and  realized  by  Akzo 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country.  We 
used  the  costs  of  materials,  fabrication, 
and  SG4A  as  reported  in  the  CV  portion 
of  Akzo's  questionnaire  response.  We 
used  the  U.S.  packing  costs  as  reported 
in  the  U.S.  sales  portion  of  Akzo's 
questionnaire  response.  We  based 
selling  expenses  and  profit  on  the 
information  reported  in  the  home 
market  sales  portion  of  Akzo's 
questionnaire  response.  See  Certain 
Pasta  from  Italy:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination.  61  FR  1344, 1349 
(January  19, 1996).  For  selling  expenses, 
we  used  the  average  of  the  home  market 
selling  expenses  weighted  by  the  total 
quantity  sold.  For  actual  profit,  we  first 
calculated  the  difference  between  the 
home  market  sales  value  and  home 
market  COP  for  all  home  market  sales  in 
the  ordinary  course  of  trade,  and 
divided  the  sum  of  these  differences  by 
the  total  home  market  COP  for  these 
sales.  We  then  multiplied  this 
percentage  by  the  COP  for  each  U.S. 
model  to  derive  an  actual  profit. 

We  derived  the  CEP  offset  amount 
from  the  amount  of  the  indirect  selling 
expenses  on  sales  in  the  home  market. 
We  limited  the  home  market  indirect 
selling  expense  deduction  by  the 
amount  of  the  indirect  selling  expenses 


deducted  from  CEP  under  section  772(d) 
of  the  Act. 

Level  of  Trade 

In  accoidance  with  section 
773(a)(l)^)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP. 
The  NV  level  of  trade  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
expenses  (SG&A)  expenses  and  profit. 
For  EP,  the  U.S.  level  of  trade  is  also  the 
level  of  the  starting-price  sale,  which  is 
usually  from  exporter  to  importer.  For 
CEP,  it  is  the  level  of  the  constructed 
sale  from  the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP. 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  level  of  trade,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  make  a  level  of 
trade  adjustment  under  section 
773(a)(7XA)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 

comparability,  we  adjust  NV  under 

section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61731  (November  19. 1997). 

In  the  present  case,  we  were  not  able 
to  compare  U.S.  CEP  sales  to  HM  sales 
at  the  same  level  of  trade.  First  we 
compared  the  CEP  to  the  HM  sales  to 
determine  whether  a  level-of-trade 
adjustment  was  appropriate,  in 
accordance  with  the  principles 
discussed  above.  For  purposes  of  our 
analysis,  we  examined  information 
regarding  the  distribution  systems  in 
both  the  United  States  and  the 
Netherlands  markets,  including  the 
selling  functions,  classes  of  customer, 
and  selling  expenses.  Upon 
consideration  of  the  above  mentioned 
factors,  the  Department  determined  that 
there  is  one  level  of  trade  and  one 
channel  of  distribution  in  the  home 
market  (direct  to  end  users/ converters) 
and  a  dtfferent  level  of  trade  in  the  U.S. 
market  (sales  to  an  affiliated  importer). 


However,  the  data  available  do  not 
provide  an  appropriate  basis  to 
determine  a  level  of  trade  adjustment. 
Further,  we  determined  that  Akzo's  NV 
sales  to  end-users/converters  in  the 
home  market,  as  well  as  CV,  are  at  a 
more  advanced  stage  of  distribution 
than  sales  to  affiliated  importers  in  the 
United  States.  As  a  result,  the 
Department  has  preliminarily 
determined  to  grant  Akzo  an  adjustment 
to  NV  and  CV  in  the  form  of  a  CEP 
Offset.  For  a  complete  analysis  of  the 
Department's  methodology  see  the  Level 
of  Trade  Memorandum  dated  March  2, 
1998. 

Currency  C(Hiversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  exchange  rates  in  effect  on 
the  dates  of  the  U.S.  sales  as  certified  by 
the  Federal  Reserve  Bank  of  New  York. 
See  Change  in  Policy  Regarding 
Currency  Convereions,  61  FR  9434 
(March  8, 1996).  Section  773A(a)  of  the 
Act  directs  the  Department  to  use  a 
daily  exchange  rate  in  order  to  convert 
foreign  ciurencies  into  U.S.  dollars, 
unless  the  daily  rate  involves  a 
"fluctuation."  In  accordance  with  the 
Department's  practice,  we  have 
determined  as  a  general  matter  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  frt)m  a  benchmark 
by  2.25  percent.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61971  (November  19, 1997).  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  that  a 
fluctuation  exists,  we  substitute  the 
benchmark  for  the  daily  rate,  in 
accordance  with  established  practice. 
Therefore,  for  purposes  of  the  current 
review,  we  have  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  based  on  the  methodology 
discussed  above. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  CEP 
and  NV,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  margin  exists: 


Manufac- 
turer/ex- 
porter 

Period 

Margin 
(per- 
cent) 

Akzo  

06/01/96-05/31/97 

17.10 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
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hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefe,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Parties  who  submit  argument  are 
requested  to  submit  with  the  ai'gument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  The 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  comments  or  at  a 
hearing,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Upon  issuance  of  the  final  results  of 
review,  the  Department  shall  determine, 
and  the  U.S.  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  We  calculated  an 
importer-specific  ad  valorem  duty 
assessment  rate  for  the  class  or  kind  of 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  that  particular 
importer  made  during  the  POR.  (This  is 
equivalent  to  dividing  the  total  amoimt 
of  the  antidiunping  duties,  which  are 
calculated  by  taking  the  difference 
between  statutory  NV  and  statutory 
CEP,  by  the  total  statutory  CEP  value  of 
the  sales  compared,  and  adjusting  the 
result  by  the  average  difference  between 
CEP  and  customs  value  for  all 
merchandise  examined  during  the  POR). 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  PPD-T  aramid  from  the 
Ne^erlands  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  review;  (2)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (3)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  66.92  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(59  FR  32678.  June  24, 1994).  as 
explained  before.  These  deposit  rates, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 
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This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  published  pursuant  to  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  March  2. 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-5992  Filed  3-6-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-S80-812] 

Dynamic  Random  Access  Memory 
Semiconductors  of  one  Megabit  or 
Above  From  the  Republic  of  Korea; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Notice 
of  Intent  not  to  Revoke  Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  result  of 
antidumping  duty  administrative  review 
and  notice  of  intent  not  to  revoke  order. 

SUMMARY:  In  response  to  requests  from 
two  respondents  and  one  U.S.  producer, 
the  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
of  one  megabit  or  above  from  the 
Republic  of  Korea.  The  review  covers 
two  manufacturers/exporters  of  the 
subject  merchandise  to  the  United 
States  and  four  "third-country"  resellers 
from  Singapore,  Malaysia,  Canada,  and 
Hong  Kong  for  the  period  of  May  1, 
1996  through  April  30, 1997.  As  a  result 
of  the  review,  the  Department  of 
Commerce  has  preliminarily  determined 
that  dumping  margins  exist  for  both 
manufacturers/exporters  and  two  of  the 
third-country  resellers.  With  respect  to 
the  third-county  resellers,  one  did  not 
respond,  two  stated  that  they  made  no 
sales  of  the  subject  merchandise  to  the 
U.S.  during  the  period  of  review,  and 
one  reseller  did  not  fully  respond.  If 
these  preliminary  results  are  adopted  in 


our  final  results  of  administrative 
review,  vfe  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  as 
appropriate.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  March  9. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Futtner,  AD/CVD 
Enforcement  Office  4.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20230. 
telephone:  (202)  482-3814. 
SUPPLEMENTARY  INFORMATKM: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  regulations  of  the 
Department  of  Commerce  (the 
Department)  are  to  19  CFR  part  353 
(1997). 

Background 

On  May  10, 1993.  the  Department 
published  in  the  Federal  Register  (58 
FR  27250)  the  antidumping  duty  order 
on  DRAMs  from  the  Republic  of  Korea. 
On  May  2. 1997.  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
this  antidumping  duty  order  for  the 
period  of  May  1, 1996.  through  April  30. 
1997  (62  FR  24081).  We  received  timely 
requests  for  review  from  two 
manufacturers/exporters  of  subject 
merchandise  to  the  United  States; 
Hyimdai  Electronics  Industries.  Co. 
(Hyundai),  and  LG  Semicon  Co..  Ltd 
(L.G.  formerly  Goldstar  Electronics  Co., 
Ltd.).  The  petitioner.  Micron 
Technologies  Inc..  requested  an 
administrative  review  of  these  same  two 
Korean  manufacturers  of  DRAMs  as  well 
as  four  third-country  resellers  of 
DRAMS.  The  third-country  resellers  are 
Techgrow  Limited  (Hong  Kong) 
(Techgrow).  Singapore  Resources  Pte. 
Ltd.  (Singapore),  NIE  Electronics  Sdn. 
Bhd.  (Malaysia,  and  Vitel  Electronics 
Ottawa  Office  (Canada)  (Vietel).  On  June 
19.  1997.  the  Department  initiated  a 
review  of  the  above-mentioned  Korean 
manufacturers  and  third-country 
resellers  (62  FR  33394).  The  period  of 
review  (POR)  of  all  respondents  is  May 
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1, 1996,  through  April  30, 1997.  The 
oiepartment  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act. 

In  addition,  on  June  25, 1997,  we 
initiated  an  investigation  to  determine  if 
Hyundai  and  LG  made  sales  of  subject  * 
merchandise  below  the  cost  of 
production  (COP)  during  the  POR  based 
upon  the  fact  that  we  had  disregarded 
sales  found  to  have  been  made  below 
the  COP  in  the  original  less-than-fair- 
value  (LTFV)  investigation,  which  was 
the  most  recent  period  for  which  final 
a  final  determination  was  available 
when  this  review  was  initiated.  On 
January  12, 1998,  the  Department 
published  in  the  Federal  Register  (63 
PR  1824)  a  notice  extending  the  time  for 
the  preliminary  results  from  January  30, 
1998.  until  March  2,  1998. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Dynamic  Random  Access 
Memory  Semiconductors  (DRAMS)  of 
one  megabit  or  above  from  the  Republic 
of  Korea  (Korea).  Included  in  the  scope 
are  assembled  and  unassembled 
DRAMS  of  one  megabit  and  above. 
Assembled  DRAMS  include  all  package 
types.  Unassembled  DRAMS  include 
processed  wafers,  uncut  die,  and  cut 
die.  Processed  wafers  produced  in 
Korea,  but  packaged  or  assembled  into 
memory  modules  in  a  third  country,  are 
included  in  the  scope;  wafers  produced 
in  a  third  country  and  assembled  or 
packaged  in  Korea,  are  not  included  in 
the  scope. 

The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMS,  the  sole 
function  of  which  is  memory.  Modules 
include  single  in-line  processing 
modules  (SIPs),  single  in-line  memory 
modules  (SIMMs),  or  other  collections 
of  DRAMS,  whether  unmounted  or 
mounted  on  a  circuit  board.  Modules 
that  contain  other  parts  that  are  needed 
to  support  the  function  of  memory  are 
covered.  Only  those  modules  which 
contain  additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  (VGA)  boards  and 
cards,  are  not  included  in  the  scope. 
The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  (VRAMS),  as  well  as 
any  future  packaging  and  assembling  of 
DRAMS.  The  scope  of  this  review  also 
includes  removable  memory  modules 
placed  on  motherboards,  with  or 
without  a  central  processing  unit  (CPU), 
unless  the  importer  of  motherboards 
certifies  with  the  Customs  Service  that 
neither  it,  nor  a  party  related  to  it  or 
under  contract  to  it,  will  remove  the 
modules  from  the  motherboards  after 


importation.  The  scope  of  this  review 
does  not  include  DRAMS  or  memory 
modules  that  are  reimported  for  repair 
or  replacement. 

The  DRAMS  subject  to  this  review  are 
currently  classifiable  under  subheadings 
8542.11.0001,  8542.11.0024, 
8542.11.0026,  and  8542.11.0034  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Also  included 
in  the  scope  are  those  removable  Korean 
DRAMS  contained  on  or  writhin 
products  classifiable  under  subheadings 
8471.91.0000  and  8473.30.4000  of  the 
HTSUS.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  remains  dispositive. 

Intent  Not  To  Revoke 

Both  Hyundai  and  LG  submitted 
requests  to  revoke  the  order  covering 
DRAMS  from  Korea  pursuant  to  19  CFR 
353.25(b).  Under  the  Department's 
regulations,  the  Department  may  revoke 
an  order,  in  part,  if  the  Secretary 
concludes  that,  among  other  things:  (1) 
"[olne  or  more  producers  or  resellers 
covered  by  the  order  have  sold  the 
merchandise  at  not  less  than  (normal) 
value  for  a  period  of  at  least  three 
consecutive  years";  (2)  "[i]t  is  not  Hkely 
that  those  persons  will  in  the  future  sell 
the  merchandise  at  less  than  normal 
value  *   •   *";  and  (3)  "the  producers  or 
resellers  agree  in  writing  to  the 
immediate  reinstatement  of  the  order,  as 
long  as  any  producer  or  reseller  is 
subject  to  the  order,  if  the  Secretary 
concludes  *  *  *  that  the  producer  or 
reseller,  subsequent  to  the  revocation, 
sold  the  merchandise  at  less  than 
[normal]  value."  See  19  CFR 
353.25(a)(2).  In  this  case,  neither 
respondent  meets  the  first  criterion  for 
revocation.  The  Department  has 
preliminarily  found  that  the  two 
respondents,  LG  and  Hyundai,  sold 
subject  merchandise  at  not  less  than 
normal  value  in  the  two  prior  reviews 
under  this  order,  but  did  sell  at  less  than 
normal  value  during  the  instant  review. 
Since  neither  respondent  has  met  the 
first  criterion  for  revocation,  i.e.,  or  de 
minimis  margins  for  three  consecutive 
reviews,  the  Department  need  not  reach 
a  conclusion  with  respect  to  the  "not 
likely"  standard.  Therefore,  on  this 
basis,  wa  have  preliminarily  determined 
not  to  revoke  the  Korean  DRAM 
antidumping  duty  order. 

Facts  Available 

LG  I 

Based  on  information  obtained  from 
the  Customs  Service,  we  have 
preliminarily  determined  that  a  number 
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of  sales  LG  had  reported  as  being  to  a 
third  country  were  actually  sales  to  the 
United  States.  See  Memorandum  from 
Team  to  Thomas  Futtner,  February  25, 
1998.  The  Department  has  preliminarily 
determined  that  in  accordance  with 
section  776(a)  of  the  Act,  the  margin  for 
LG  should  be  based  on  facts  available  as 
it  failed  to  report  those  U.S.  sales.  As 
facts  available,  the  Department  has 
calculated  a  dimiping  margin  based  on 
both  the  reported  and  the  unreported 
sales  to  the  United  States  which  we 
were  able  to  Identify  based  on  Customs 
Service  data. 

For  LG's  unreported  sales,  we  used 
product-sped  fie  weighted  average  U.S. 
selling  expenses  based  on  reported 
expenses  for  identical  products.  Where 
there  were  no  identical  matches,  we 
used  weighted  average  selling  expenses 
based  on  reported  selling  expenses. 

Interestea  parties  may  submit 
comments  regarding  the  application  of 
facts  available  to  LG  due  to  unreported 
sales  within  14  calendar  days  of 
publication  of  this  notice.  Rebuttal 
comments  may  be  submitted  from  the 
15th  calendar  day  through  and 
including  the  21st  calendar  day. 
Comments  submitted  during  this  period 
may  address  the  application  of  facts 
available  due  to  LG's  unreported  sales 
only.  Time  limits  for  case  briefs  and 
rebuttal  briefs,  and  the  contents  thereof, 
are  not  affected  by  the  stipulations 
noted  above.  Requirements  for  the 
submission  of  case  briefs  and  rebuttal 
briefs  are  described  elsewhere  in  this 
notice. 

Techgrow 

On  October  16, 1997,  the  Department 
notified  Techgrow  that  under  the 
Department's  regulations  Techgrow  was 
affiliated  with  Tech  Perfect  Inc.  and 
requested  tiiat  Techgrow  submit  a 
response  for  sections  B  through  E  which 
included  information  covering 
Techgrow,  Tech  Perfect,  and  any  other 
affiliated  parties  which  sold  subject 
merchandise  during  the  POR.  The 
Department  reiterated  this  request  on 
November  17, 1997.  Techgrow 
submitted  responses  to  sections  A,  B, 
and  C  only,  and  did  not  include  the 
information  requested  for  its  affiliates. 
On  November  26, 1997  and  December  3, 
1997,  Tech  Perfect,  Inc.  and  Techgrow 
respectively,  notified  the  Department 
that  they  would  not  participate  in  the 
instant  review.  Tech  Perfect  Inc.  and 
Techgrow  formally  filed  notices  of 
withdrawal  with  the  Department  on 
December  16, 1997.  Failvue  to  submit 
the  requested  information,  and 
withdrawal  from  this  proceeding,  has 
significantly  impeded  our  review  with 
respect  to  Techgrow.  Thus  in 


accordance  with  section  776(a)  of  the 
Act,  we  must  rely  on  facts  available  for 
sales  to  Techgrow  and  its  affiliates. 

Vitel 

On  August  12. 1997,  Vitel  confinned 
it  had  received  the  questionnaire,  but 
subsequently  failed  to  submit  a 
response.  Since  Vitel  failed  to  submit  a 
questionnaire  response  in  accordance 
with  section  776(a)  of  the  Act,  we  are 
relying  on  facts  available  to  establish  an 
antidumping  margin  for  Vitel. 

Corroboration  of  Facts  Available 

As  discussed  above,  Techgrow 
submitted  responses  to  sections  A,  B, 
and  C  only,  and  did  not  include  the 
information  requested  for  its  affiliates. 
Vitel  confirmed  it  had  received  the 
questionnaire,  but  subsequently  failed 
to  submit  a  response.  Section  776(a)(2) 
of  the  Act  provides  that  if  any  interested 
party:  (1)  withholds  information  that 
has  been  requested  by  the  Department; 
(2)  fails  to  provide  such  information  in 
a  timely  manner  or  in  the  form  or 
manner  requested;  (3)  significantly 
impedes  an  antidumping  investigation; 
or  (4)  provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  is  required  to  use  facts 
otherwise  available  (subject  to 
subsections  782(c)(1)  and  (e))  to  make 
its  determination.  Because  Techgrow 
failed  to  respond  in  full  to  the 
Department's  questionnaire,  and  Vitel 
did  not  respond  at  all,  we  must  use  facts 
otherwise  available  to  calculate  their 
dumping  margin. 

Section  776(b)  provides  that  adverse 
inferences  may  be  used  against  a  party 
that  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with 
requests  for  information.  See  also  the 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
316, 103d  Cong.,  2d  Sess.  870  (1994) 
("SAA").  Techgrow's  decision  to 
respond  only  in  part,  and  failure  to 
provide  affiUate  information, 
demonstrates  that  Techgrow  has  failed 
to  cooperate  to  the  best  of  its  abihty  in 
this  review.  Vitel  failed  to  cooperate 
since  it  provided  no  questionnaire 
response  at  all.  Therefore,  the 
Department  has  determined  that,  in 
selecting  among  the  facts  otherwise 
available  for  Techgrow  and  Vitel,  an 
adverse  inference  is  warranted. 

Section  776(b)  states  that  an  adverse 
inference  may  include  reliance  on 
information  derived  from  the  petition  or 
any  other  information  placed  on  the 
record.  See  also  SAA  at  829-831. 
Section  776(c)  of  the  Act  provides  that, 
when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
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available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal. 

As  adverse  facts  available,  we  are 
assigning  to  Techgrow  and  Vitel, 
individually,  the  highest  margin 
calculated  in  these  preliminary  results, 
that  rate  calculated  for  Hyundai,  12.64 
percent.  The  Department  considers  this 
rate  corroborated  and  having  probative 
value  since  it  was  calculated  based  on 
information  collected  and  verified 
specifically  for  purpose  of  calculating  a 
margin  for  a  respondent  in  the  instant 
review. 

No  Shipments 

Singapore  Resources  Pte.  Ltd. 
(Singapore)  and  NIE  Electronics  Sdn. 
Bhd.  (Malaysia)  reported  that  they  made 
no  U.S.  sales  of  subject  merchandise 
during  the  POR.  Therefore,  unless  and 
until  these  companies  sell  subject 
merchandise  to  the  U.S.  and  participate 
in  an  administrative  review,  any  future 
shipments  by  these  companies  of 
subject  merchandise  to  the  U.S.  will  be 
subject  to  the  all  others  rate  established 
in  the  LTFV  investigation. 

Constructed  Export  Price 

For  LG  and  Hyundai,  in  calculating 
price  to  the  United  States,  the 
Department  used  constructed  export 
price  (CEP),  as  defined  in  section  772(b) 
of  the  Act,  because  the  merchandise  was 
first  sold  to  an  unaffiliated  U.S. 
purchaser  after  importation. 

We  calculated  CEP  based  on  packed, 
factory  prices  to  unaffiliated  customers 
in  the  United  States.  We  made 
deductions  from  the  starting  price, 
where  appropriate,  for  discounts, 
rebates,  foreign  brokerage  and  handling, 
foreign  inland  insurance,  air  freight,  air 
insurance,  U.S.  duties  and  direct  and 
indirect  selling  expenses  to  the  extent 
that  they  are  associated  with  economic 
activity  in  the  United  States  (these 
included  credit  expenses,  warranty 
expenses,  royalty  payments, 
commissions  as  applicable,  advertising 
and  promotion  expenses  paid  by  the 
respondent,  and  inventory  carrying 
costs  incurred  by  the  respondents  U.S. 
subsidiaries)  in  accordance  with 
sections  772(c)(2)  and  772(d)(1)  of  the 
Act.  We  added  duty  drawback  paid  on 
imported  materials  in  the  home  market, 
where  applicable,  pursuant  to  section 
772(c)(1)(B)  of  the  Act. 

For  DRAMS  that  were  further 
manufactured  into  memory  modules 
after  importation,  we  deducted  all  costs 
of  further  manufacturing  in  the  United 
States,  pursuant  to  section  772(b)(2)  of 
the  Act.  These  costs  consisted  of  the 
costs  of  the  materials,  fabrication,  and 


general  expenses  associated  with  the 
further  manufacturing  in  the  United 
States. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  also  reduced  the  CEP  United 
States  price  by  the  amount  of  profit 
allocated  to  the  expenses  deducted 
under  section  772(d)(1)  and  (2). 

No  other  adjustments  were  claimed  or 
allowed. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  of 
DRAMS  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  normal 
value,  we  compared  the  respondents' 
volume  of  home  market  sales  of  the 
foreign  hke  product  to  the  volume  of 
U.S.  sales  of  the  subject  merchandise,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Act.  Because  the  aggregate  volume 
of  home  market  sales  w  the  foreign  like 
products  for  both  Hyundai  and  LG  was 
greater  than  five  percent  of  the 
respective  aggregate  volume  of  U.S. 
sales  of  the  subject  merchandise,  we 
determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  all  respondents. 

We  disregarded  Hyundai's  and  LG's 
sales  found  to  have  been  made  below 
the  COP  during  the  LTFV  investigation, 
the  most  recent  period  for  which  final 
results  were  available  at  the  time  of  the 
initiation  of  this  review.  Accordingly, 
the  Department,  pursuant  to  section 
773(b)  of  the  Act,  initiated  COP 
investigations  of  both  respondents  for 
purposes  of  this  administrative  review. 

We  calculated  COP  based  on  the  sum 
of  the  costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product,  plus  selling,  general,  and 
administrative  expenses  (SG&A),  and 
the  cost  of  all  expenses  incidental  to 
placing  the  foreign  like  product  in 
condition  packed  ready  for  shipment,  in 
accordance  with  section  773(b)(3)  of  the 
Act.  We  relied  on  the  home  market  sales 
and  COP  information  provided  by  the 
respondents  in  the  questionnaire 
responses.  In  accordance  with  section 
773(b)(1)  of  the  Act,  in  order  to 
determine  whether  to  disregard  home 
market  sales  made  at  price  below  the 
COP,  we  examined  whether,  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
whether  such  sales  were  made  at  prices 
which  permit  the  recovery  of  all  costs 
within  a  reasonable  period  of  time. 

Pursuant  to  section  773(b)(2){C)(i)  of 
the  Act,  where  less  than  20  percent  of 
home  market  sales  of  a  given  model 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  model  because  the  below-cost  sales 
were  not  made  in  "substantial 
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quantities".  Where  20  percent  or  more 
of  home  market  sales  of  a  given  model 
were  at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  in  "substantial 
quantities"  and  at  prices  that  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act. 

On  January  8, 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEX  v.  United  States, 
1998  WL  3626  (Fed  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  when  the  Department  finds 
home  market  sales  to  be  outside  the 
"ordinary  course  of  trade."  This  issue 
was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  Review"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  in  the  ordinary  course  of 
trade  of  the  identical  or  the  most  similar 
merchandise  in  the  home  market  that 
were  otherwise  suitable  for  comparison, 
we  compared  U.S.  sales  to  sales  of  the 
next  most  similar  foreign  like  product, 
based  on  the  characteristics  listed  in 
Section  B  and  C  of  our  antidumping 
questionnaire.  We  have  implemented 
the  Court's  decision  in  this  case,  to  the 
extent  that  the  data  on  the  record 
permitted. 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
respondents'  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  SG&A  and  profit 
incurred  and  realized  in  connection 
with  the  production  and  sale  of  the 


foreign  like  product,  and  U.S.  packing 
costs.  We  used  the  cost  of  materials, 
fabricatioo,  and  G&A  as  reported  in  the 
CV  portion  of  the  questionnaire 
response.  We  used  the  U.S.  packing 
costs  as  reported  in  the  U.S.  sales 
portion  of  the  respondents' 
questionnaire  responses.  For  selling 
expenses,  we  used  the  average  of  the 
selling  expenses  reported  for  home 
market  sales  that  survived  the  cost  test, 
weighted  by  the  total  quantity  of  those 
sales.  For  actual  profit,  we  first 
calculated  the  difference  between  the 
home  maricet  sales  value  and  home 
market  COP,  and  divided  the  difference 
by  the  home  market  COP.  We  then 
multiplied  this  percentage  by  the  COP 
for  each  U.S.  model  to  derive  an  actual 
profit. 

For  both  respondents,  the  Department 
relied  on  the  submitted  COP  and  CV 
information,  adjusted  as  necessary.  As 
discussed  below,  we  adjusted  the 
respondents'  reported  COP  and  CV  with 
respect  to  the  following:  (1)  research 
and  development  (R&D),  (2) 
depreciation,  and  (3)  foreign  exchange 
losses.      1 

RaD        ' 

The  Department  recalculated  the 
respondents'  reported  R&D  expense 
based  on  the  ratio  of  each  company's 
total  semiconductor  expenses  to  the 
total  semiconductor  cost  of  goods  sold. 
Ehie  to  the  forward-looking  nature  of  the 
R&D  activities,  the  Department,  in  this 
review,  cannot  identify  every  instance 
where  DRAM  R&D  may  influence  logic 
products  or  where  logic  R&D  may 
influence  DRAM  products,  but  the 
Department's  own  semiconductor  expert 
has  identified  areas  where  R&D  from 
one  type  of  semiconductor  product  has 
influenced  another  semiconductor 
product  in  the  past.  Dr.  Murzy  Jhabvala, 
a  semiconductor  device  engineer  at 
NASA  with  twenty-four  years 
experience,  was  asked  by  the 
Department  to  state  his  views  regarding 
cross-fertilization  of  R&D  efforts  in  the 
semiconductor  industry.  In  a  July  14, 
1995  Memorandum  to  Holly  Kuga, 
"Cross  Falilization  of  Research  and 
Development  Efforts  in  the 
Semiconductor  Industry,"  Dr.  Jhabvala 
stated  that  "it  is  reasonable  and  realistic 
to  contend  that  R&D  from  one  area  (e.g., 
bipolar)  applies  and  benefits  R&D  efforts 
in  another  area  (e.g.,  MOS  memory)."  It 
is  the  Department's  practice  where  costs 
benefit  more  than  one  product  to 
allocate  those  costs  to  all  the  products 
which  they  benefit.  This  practice  is 
consistent  with  section  773(f)(1)(A)  of 
the  Act  because  we  have  determined 
that  the  product-specific  R&D  accounts 
do  not  reasonably  reflect  the  costs 


associated  with  the  production  and  sale 
of  DRAMS.  Therefore,  as  semiconductor 
R&D  benefits  all  semiconductor 
products,  we  allocated  semiconductor 
R&D  to  all  semiconductor  products. 

Depreciation 

In  contrast  to  the  previous  year,  both 
respondents,  for  this  POR,  elected  not  to 
take  special  depreciation.  This 
represents  a  failure  to  report 
depreciation  expenses  in  a  systematic 
and  rational  manner.  As  a  result, 
disproportionately  greater  costs  were 
attributed  to  products  manufactured 
during  the  period  for  which  the  special 
depreciation  was  taken  than  for  the 
subsequent  period  when  it  was  not 
taken.  Therefore,  for  these  preliminary 
results,  we  are  making  an  adjustment  to 
the  respondents'  reported  depreciation. 
We  are  adding  special  depreciation  to 
the  reported  cost  of  production. 

Foreign  Exchange  Losses 

We  have  included  the  amortized 
portion  of  foreign  exchange  losses  on 
long-term  debt  in  the  cost  of  production 
as  part  of  interest  expense.  The 
translation  gains  and  losses  at  issue  are 
related  to  the  cost  of  acquiring  and 
maintaining  debt.  These  costs  are 
related  to  production  and  are  properly 
included  in  the  calculation  of  financing 
expense  as  a  part  of  COP.  In  previous 
cases,  we  have  found  that  translation 
losses  represent  an  increase  in  the 
actual  amount  of  cash  needed  by  the 
respondents  to  retire  their  foreign 
currency  denominated  loan  balances. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Fresh  Cut 
Roses  from  Ecuador,  24  FR  7019,  7039, 
(Feb.  6, 1995).  Also,  see  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Static  Random  Access 
Memory  Semiconductors  From  the 
Republic  of  Korea.  63  FR  8937,  (Feb.  23, 
1998).  Furthermore,  the  Department  has 
amortized  these  expenses  over  the 
remaining  life  of  the  companies'  loans 
in  the  past.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  From  Turkey,  62  FR 
9737,  9743,  (Mar.  4, 1997).  Also,  see 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Static  Random 
Access  Memory  Semiconductors  From 
the  Republic  of  Korea.  63  FR  8937,  (Feb. 
23, 1998).  We  have  verified  deferred 
foreign  exchange  translation  gains  and 
losses  for  both  respondents.  To 
reasonably  reflect  the  cost  of  producing 
and  selling  the  subject  merchandise,  it 
is  necessary  that  the  respondents'  costs 
reflect  the  additional  financial  burden 
represented  by  the  cash  needed  to  retire 
foreign  currency  denominated  loans. 
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Therefore,  we  are  amortizing  deferred 
foreign  exchange  translation  gains  and 
losses  over  the  average  remaining  life  of 
the  loans  on  a  straight-line  basis  and  are 
including  the  amortized  portion  in  net 
interest  expense. 

For  price-to-price  comparisons,  we 
based  NV  on  the  price  at  which  the 
foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade,  and  to 
the  extent  practicable,  at  the  same  level 
of  trade,  in  accordance  with  section 
773(a)(l(B)(i)  of  the  Act.  We  compared 
the  U.S.  prices  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product.  We  calculated  NV  based  on 
delivered  prices  to  imaffi  Hated 
customers  and,  where  appropriate,  to 
affiliated  customers  in  the  home  market. 

in  calculating  NV  for  both  CV  and 
home  market  prices,  we  made 
adjustments,  where  appropriate,  for 
inland  freight,  inland  insurance, 
discoimts,  rebates,  and  Korean 
brokerage  and  handling  charges.  We 
also  reduced  NV  by  packing  costs 
incurred  in  the  home  market,  in 
accordance  with  section  773(a)(6)(B)(i) 
of  the  Act.  In  addition,  we  increased  NV 
for  U.S.  packing  costs,  in  accordance 
with  section  773(a)(6)(A)  of  the  Act.  We 
also  made  further  adjustments,  when 
applicable,  to  account  for  differences  in 
physical  characteristics  of  the 
merchandise  in  accordance  with  section 
773(a)(6)(c)(ii)  of  the  Act.  Finally,  in 
accordance  with  section  773(a)(6)(C)(iii) 
^  of  the  Act,  we  made  an  adjustment  for 
differences  in  the  circumstances  of  sale 
by  deducting  home  market  direct  selling 
expenses  (credit  expenses,  advertising 
expenses,  royalty  expenses,  and  bank 
charges)  and  adding  any  direct  selling 
expenses  associated  with  U.S.  sales  not 
deducted  under  the  provisions  of 
section  772(d)(1)  of  the  Act. 

Level  of  Trade  and  CEP  Ofiset 

In  accordance  with  section  773(a)(l(B) 
of  the  Act.  to  the  extent  practical,  we 
determined  NV  based  on  sales  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  EP  or  CEP  sales.  The  NV 
level  of  trade  is  that  of  the  starting-price 
sales  in  the  comparison  market  or,  when 
NV  is  based  on  constructed  value 
("CV"),  that  of  the  sales  from  which  we 
derive  selling,  general  and 
administrative  ("SG&A")  expenses  and 
profit.  For  EP,  it  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  oetermine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 


sales,  we  examined  stages  in  the 
marketing  process  and  selling  activities 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  dinerent  level  of  trade,  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level  of  trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
imder  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to  Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19, 1997). 

We  reviewed  the  questionnaire 
responses  of  both  respondents  to 
establish  whether  there  were  sales  at 
different  levels  of  trade  based  on  the 
distribution  system,  selling  activities, 
and  services  offered  to  eac^  customer  or 
customer  category. 

For  both  respondents,  we  identified 
one  level  of  trade  in  the  home  market 
with  direct  sales  by  the  parent 
corporation  to  the  domestic  customer. 
These  direct  sales  were  made  by  both 
respondents  to  original  equipment 
manufacturers  (O^s)  and  to 
distributors.  In  addition,  all  sales, 
whether  made  to  OEM  customers  or  to 
distributors,  included  the  same  selling 
functions.  For  the  U.S.  market,  all  sales 
for  both  respondents  were  reported  as 
CEP  sales.  The  level  of  trade  of  the  U.S. 
sales  is  determined  for  the  sale  to  the 
affiliated  importer  rather  than  the  resale 
to  the  unaffiliated  customer.  We 
examined  the  selling  functions 
performed  by  the  Korean  companies  for 
U.S.  CEP  sales  (as  adjusted)  and 
preliminarily  determine  that  they  are  at 
a  different  level  of  trade  from  the 
Korean  companies'  home  market  sales 
because  the  companies'  CEP 
transactions  were  at  a  less  advanced 
stage  of  marketing.  For  instance,  at  the 
CEP  level  the  Korean  companies  did  not 
engage  in  any  general  promotion, 
marketing  activities,  or  price 
negotiations  for  U.S.  sales. 

Because  we  compared  CEP  sales  to 
home  market  sales  at  a  more  advanced 
level  of  trade,  we  examined  whether  a 
level  of  trade  adjustment  may  be 
appropriate.  In  this  case,  both 
respondents  only  sold  at  one  level  of 
trade  in  the  home  market;  therefore. 


there  is  no  basis  upon  which  either 
respondent  can  demonstrate  a  pattern  of 
consistent  price  differences  between 
levels  of  trade.  Further,  we  do  not  have 
information  which  would  allow  us  to 
examine  pricing  patterns  based  on  the 
respondents'  sales  of  other  products  and 
there  is  not  other  record  information  on 
which  such  an  analysis  could  be  based. 
Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  level  of  trade  adjustment  and  the  level 
of  trade  in  the  home  market  is  at  a  more 
advanced  stage  of  distribution  than  the 
level  of  trade  of  the  CEP  sales,  a  CEP 
offset  is  appropriate.  Both  respondents 
claimed  a  CEP  offset.  We  applied  the 
CEP  offset  to  adjusted  home  market 
prices  or  constructed  value,  as 
appropriate.  The  CEP  offset  consisted  of 
an  amount  equal  to  the  lesser  of  the 
weighted-average  U.S.  indirect  selling 
expenses  and  U.S.  commissions  or 
homemarket  indirect  selling  expenses. 
No  other  adjustments  were  claimed  or 
allowed.  The  level  of  trade  methodology 
employed  by  the  Department  in  these 
preliminary  results  of  review  is  based 
on  the  facts  particular  to  this  review. 
The  Department  will  continue  to 
examine  its  policy  for  making  level  of 
trade  comparisons  and  adjustments  for 
its  final  results  of  review. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  POR: 


Manufacturef/exporter 


Hyundai  Electronic  Industries,  Inc  .. 

LG  Semicon  Co..  Ltd  

Techgrow  Limited  (Hong  Kong) 

Vitel    Electronics    Ottawa    Office 
(Canada)  


Percent 
margin 


12.64 

7.61 

12.64 

12.64 


The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  The 
E)ei)artment  shall  determine,  and  the 
U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  importer- 
specific  ad  valorem  duty  assessment 
rates  based  on  the  ratio  of  the  total 
amount  of  dumping  margins  calculated 
for  the  examined  sales  made  during 
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POR  to  the  total  customs  value  of  the 
sales  used  to  calculate  those  duties. 
These  rates  will  be  assessed  uniformly 
on  all  entries  of  each  particular  importer 
made  during  the  POR.  (This  is 
equivalent  to  dividing  the  total  amoimt 
of  antidumping  duties,  which  are 
calculated  by  taking  the  difference 
between  statutory  NV  and  statutory  EP 
and  CEP,  by  the  total  statutory  EP  or 
CEP  value  of  the  sales  compared,  and 
adjusting  the  result  by  the  average 
di^erence  between  EP  or  CEP  and 
customs  value  for  all  merchandise 
examined  during  the  POR). 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  DRAMS  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  Hyundai,  LG,  Techgrow 
and  Vitel  will  be  the  rates  indicated 
above:  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  LTFV  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firin 
covered  in  this  review,  a  previous 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufactiu^r  of  the  merchandise  in  the 
final  results  of  the  most  recent  review, 
or  the  LTFV  investigation:  and  (4)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  reviews,  the  cash  deposit 
rate  will  be  3.85  percent,  the  "all- 
others"  rate  established  in  the  LTFV 
investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  may 
request  a  hearing  within  ten  days  of  the 
date  of  publication.  Any  hearing,  if 
requested,  will  be  held  as  early  as 
convenient  for  the  parties  but  not  later 
than  44  days  after  the  date  of 
publication  or  the  first  work  day 
thereafter.  Case  briefs  or  other  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  in  the  case  briefs,  may 


be  filed  not  later  than  37  days  after  the 
date  of  publication  of  this  notice.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  not  later  than  120  days  after 
the  date  of  publication  of  this  notice. 
This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26(b)  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties.  This  administrative 
review  and  this  notice  are  in  accordance 
with  section  751(a)(1)  of  the  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  353.22. 

Dated:  March  2. 1998. 
Robert  S.  LaRtism, 

Assistant  Secretary  Import  Administration. 
(FR  Doc.  9B-5991  Filed  3-6-98;  8:45  am] 
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SUMMARY:  ITA  promotes  U.S.  exports 
and  works  to  improve  the  global 
competitiveness  of  the  United  States, 
creating  jobs  for  Americans.  ITA  has 
created  the  Market  Development 
Cooperator  Program  (MDCP)  to  build 
public/private  export  marketing 
partnerships.  The  MDCP  is  a 
competitive  matching  grants  program 
that  provides  federal  assistance  to  non- 
profit export  multipliers  such  as  states, 
trade  associations,  chambers  of 
commerce,  world  trade  centers  and 
other  non-profit  industry  groups  that  are 
particularly  effective  in  reaching  small- 
and  medium-size  enterprises  (SMEs). 
MDCP  awards  help  to  underwrite  the 
start  up  costs  of  exciting  new  export 
promotion  ventures  which  these  groups 
are  often  reluctant  to  undertake  without 
federal  government  support. 

The  MDCP  aims  to: 

•  Challenge  the  private  sector  to  think 
strategically  about  foreign  markets; 


•  Be  the  catalyst  that  spurs  private 
sector  innovation  and  investment  in 
export  marketing:  and 

•  Increase  the  number  of  American 
companies,  particularly  SMEs,  taking 
decisive  export  actions. 

The  advantage  of  a  joint  effort  is  that 
it  permits  the  federal  government  to 
pool  expertise  and  funds  with  non- 
federal sources  so  that  each  maximizes 
its  market  development  resources. 
Partnerships  of  this  sort  also  may 
provide  a  sharper  focus  on  long-term 
export  market  development  than  do 
traditional  trade  promotion  activities 
and  serve  as  a  mechanism  for  improving 
government-industry  relations. 

While  the  Department  of  Commerce 
sponsors,  guides  and  partially  funds  the 
MDCP  with  a  matching  requirement  by 
the  recipient,  the  Department  of 
Commerce  expects  applicants  to 
develop,  initiate  and  carry  out  market 
development  project  activities.  As  an 
active  partner,  ITA  will,  as  appropriate, 
provide  assistance  identified  by  the 
applicant  as  being  essential  to  the 
achievement  of  project  goals  and 
objectives.  U.S.  industry  is  best  able  to 
assess  its  problems  and  needs  in  the 
foreign  marketplace  and  to  recommend 
innovative  solutions  and  programs  that 
can  be  the  formula  to  success  in 
international  trade. 

Examples  of  activities  that  might  be 
included  in  an  applicant's  project 
proposal  are  described  below.  No  one  or 
any  combination  of  these  activities  must 
be  included  for  a  proposal  to  receive 
favorable  coDsideration.  The 
Department  of  Commerce  encourages 
applicants  to  propose  activities  that  (1) 
would  be  most  appropriate  to  the 
market  development  needs  of  their 
industry  or  industries:  and  (2)  display 
the  imagination  and  innovation  of  the 
applicant  working  in  partnership  with 
the  government  to  obtain  the  maximum 
mdi'ket  development  impact. 

A  public  meeting  for  parties 
considering  applying  for  funding  under 
the  MDCP  will  be  held  on  April  3. 
Attendance  at  this  public  meeting  is  not 
required  of  potential  applicants.  The 
purpose  of  tibe  meeting  is  to  provide 
general  information  to  potential 
applicants  regarding  IvCXZP  procedures, 
selection  process,  and  proposal 
preparation.  No  discussion  of  specific 
proposals  will  occur  at  this  meeting. 
DATES:  The  public  meeting  will  be  held 
from  2-4  p.m,  on  April  3,  in  Room  6808, 
at  the  Herbert  Clark  Hoover  Building, 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  Completed 
applications  must  be  received  no  later 
than  5  p.m.  Eastern  Standard  Time  May 
4, 1998.  Late  applications  will  not  be 
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accepted.  They  will  be  returned  to 
sender.  Application  kits  will  be 
available  from  the  Department  of 
Commerce  starting  March  9. 1998. 
ADDRESSES:  The  pubHc  meeting  will  be 
held  from  2-4  p.m..  on  April  3,  in  Room 
6808.  at  the  Herbert  Clark  Hoover 
Building,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

To  obtain  an  application  kit,  please 
send  a  written  request  with  a  self- 
addressed  mailing  label  to  Mr.  Greg 
O'Connor,  Manager,  Market 
Development  Cooperator  Program, 
Trade  Development/OPCRM,  Room 
3221,  U.S.  Department  of  Commerce. 
Washington.  D.C.  20230.  Application 
kits  may  also  be  picked  up  in  Room 
3209.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  The 
application  kit  contains  all  forms 
necessary  to  participate  in  the  MDCP 
application  process. 

Please  send  completed  applications  to 
the  Office  of  Planning,  Coordination  and 
Resource  Management,  Trade 
Development.  Room  3221. 14th  & 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  O'Connor.  Manager.  Market 
Development  Cooperator  Program, 
Trade  Development,  Room  3221. 
Washington.  D.C.  20230.  (202)  482- 
3197. 

SUPPLBNENTARY  INFORMATION: 

Authority:  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Pub.  L.  No. 
100-118,  Title  U,  sec.  2303, 102  Stat.  1342, 
15  U.S.C  4723. 

(Catalog  of  Federal  Domestic  Assistance 
(CFDA):  No.  11.112,  Market  Development 
Cooperator  Program.) 

Program  Description 

The  goal  of  the  MDCP  identified  in 
authorizing  legislation  is  to  develop, 
maintain,  and  expand  foreign  markets 
for  nonagricultural  goods  and  services 
produced  in  the  United  States.  For 
purposes  of  this  program, 
"nonagricultural  goods  and  services" 
means  goods  and  services  other  than 
agricultural  products  as  defined  in  7 
U.S.C.  451.  "Produced  in  the  United 
States"  means  having  substantial  inputs 
of  materials  and  labor  originating  in  the 
United  States,  such  inputs  constituting 
at  least  50  percent  of  the  value  of  the 
good  or  service  to  be  exported.  The 
intended  beneficiaries  of  the  program 
are  U.S.  producers  of  nonagricultural 
goods  or  services  that  seek  to  export 
such  goods  or  services. 

MDCP  funds  should  not  be  viewed  as 
a  replacement  for  funding  from  other 


sources,  either  public  or  private.  An 
important  aspect  of  this  program  is  to 
increase  the  sum  of  federal  and  non- 
federal export  market  development 
activities.  This  result  can  best  be 
achieved  by  using  program  funds  to 
encourage  new  initiatives. 

In  addition  to  new  initiatives, 
expansion  of  the  scope  of  an  existing 
project  also  may  qualify  for  funding 
consideration.  Eligible  organizations 
that  have  previously  received  an  MDCP 
award  must  propose  a  new  project  or 
expansion  of  an  existing  project  to 
receive  consideration  for  a  new  award. 

The  £)epartment  of  Commerce 
encoiu-ages  applicants  to  propose 
activities  that  would  be  most 
appropriate  to  the  market  development 
needs  of  their  U.S.  industry  or 
industries.  The  following  are  examples 
of  activities  which  applicants  might 
include  in  an  application  (no  one  of 
these  activities  or  any  combination  of 
these  activities  must  be  included  for  an 
application  to  receive  favorable 
consideration).  Many  of  these  activities 
have  been  undertaken  by  current  and 
past  MDCP  award  winners: 

(1)  Opening  an  overseas  office  or 
offices  to  perform  a  variety  of  market 
development  services  for  companies 
joining  a  consortium  to  avail  themselves 
of  such  services;  such  an  office  should 
not  duplicate  the  programs  or  services 
of  the  U.S.  and  Foreign  Conunercial 
Service  (US&FCS)  post(s)  in  the  region, 
but  could  include  co-location  with  a 
US&FCS  Commercial  Center; 

(2)  Detailing  a  private  sector 
individual  to  a  US&FCS  post  in 
accordance  with  15  U.S.C.  4723(c); 

(3)  Commissioning  overseas  market 
research,  participating  in  overseas  trade 
exhibitions  and  trade  missions  to 
promote  U.S.  exports,  and/or  hosting 
reverse  trade  missions; 

(4)  Overseas  U.S.  product 
demonstrations; 

(5)  Export  seminars  in  the  United 
States  or  market  penetration  seminars  in 
the  market(s)  to  be  developed; 

(6)  Technical  trade  servicing  that 
helps  overseas  buyers  choose  the  right 
U.S.  goods  or  services  and  to  use  the 
good  or  service  efficiently; 

(7)  Joint  promotions  of  U.S.  goods  or 
services  with  foreign  partners; 

(8)  Training  of  foreign  nationals  to 
perform  after-sales  service  or  to  act  as 
distributors  for  U.S.  goods  or  services; 

(9)  Working  with  organizations  in  the 
foreign  marketplace  responsible  for 
setting  standards  and  for  product  testing 
to  improve  market  access  for  U.S.  goods 
or  services; 

(10)  Publishing  an  export  resource 
guide  or  an  export  product  directory  for 
the  U.S.  industry  or  industries  in 


question,  if  no  comparable  one  exists; 
and 

(11)  Establishing  an  electronic 
business  information  system  to  identify 
overseas  trade  leads  and  facilitate 
matches  with  foreign  partners  for  U.S. 
businesses. 

Funding  Availability 

The  total  amount  of  funds  available 
for  this  program  is  $2.0  to  $2.25  million 
for  fiscal  year  (FY)  98.  The  Department 
expects  to  conclude  a  minimum  of  five 
(5)  cooperative  agreements  with  eligible 
entities  for  this  program.  No  award  will 
exceed  $400,000,  regardless  of  the 
duration  of  the  cooperative  agreement. 

Matching  Requirements 

To  receive  MDCP  funding,  the 
applicant  must  contribute  at  least  two 
dollars  for  each  federal  dollar  provided. 
In  satisfying  this  matching  requirement, 
the  applicant  must  make  one  dollar  of 
new  cash  outlays  expressly  for  the 
project  for  each  federal  dollar  of  MDCP 
funding.  The  balance  of  the  apphcant's 
support  may  consist  of  in-kind 
contributions  (goods  and  services). 
Recipient  cash  contributions  are  defined 

in  0MB  Qrcular  A-110,  § .2(f)  as 

the  recipient's  cash  outlay,  including 
the  outlay  of  money  contributed  to  the 
recipient  by  third  parties.  In  order  for  a 
recipient  to  outlay  cash  contributed  by 
a  third  party,  the  third  party  must 
transfer  the  funds  to  the  recipient. 
Otherwise,  expenditures  for  goods  and 
services  contributed  by  a  thini  party  are 
considered  to  be  in-kind  contributions. 
For  example,  an  appUcant  requesting 
$200,000  of  federal  funds  must  supply, 
at  a  minimum,  $200,000  of  new  cash 
outlays  expressly  for  the  project.  The 
remaining  $200,000  of  the  required 
match  can  be  made  up  of  additional 
new  cash  outlays  or  in-kind 
contributions. 

Applicants  may  propose  projects  for 
which  the  applicant's  match  will  exceed 
two  applicant  dollars  to  each  federal 
dollar.  However,  private  sector  matches 
exceeding  program  guidelines  have 
consequences  in  the  disbursement  of 
funds.  A  cost  share  ratio  is  established 
for  each  award  winner  based  upon  the 
award  winner's  share  of  the  total  cost  of 
the  project.  Funds  are  disbursed  using 
this  ratio.  For  example,  a  project  for 
which  the  apphcant  will  assume  3/4  of 
the  total  cost  will  have  a  cost  share  ratio 
of  75  percent  applicant/25  percent 
federal.  In  requesting  a  disbursement  of 
federal  dollars,  the  award  winner  will 
have  to  generate  $3  in  grant 
expenditures  for  each  dollar  it  wants  to 
obtain  in  federal  grant  monies. 

In  the  proposed  budget,  all  in-kind 
contributions  to  be  used  in  meeting  the 
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applicant's  share  of  costs  should  be 
listed  in  a  separate  column  from  cash 
contributions.  A  separate  budget 
narrative  describing  these  in-kind 
contributions  should  also  be  included 
with  the  proposal.  This  information 
should  be  in  sufficient  detail  for  a 
determination  to  be  made  that  the 
requirements  of  0MB  Circular  A-110, 
section  23  (a),  and  15  CFR  part  24.24  (a) 
and  (b)  are  met. 

The  Department  of  Commerce  will 
support  only  a  portion  of  the  direct 
costs  of  each  project.  Each  apphcant 
will  support  a  portion  of  the  direct  costs 
(to  be  specified  in  the  application). 
Generally,  direct  costs  are  those  that  are 
specifically  associated  with  an  award, 
and  usually  include  expenses  such  as 
personnel,  fringe  benefits,  travel, 
equipment,  supplies  and  contractual 
obligations  relating  directly  to  program 
activity.  Allowable  costs  will  be 
determined  on  the  basis  of  the 
applicable  cost  principles,  i.e.,  0MB 
areolars  A-21.  A-87.  and  A-122;  45 
CFR  part  74,  Appendix  E;  and  48  CFR 
part  31.  No  indirect  costs  will  be  puid 
with  Department  of  Commerce  funding 
under  this  program. 

Applicants  may  charge  companies  in 
the  industry  or  other  industry 
organizations  reasonable  fees  to  take 
part  in  or  avail  themselves  of  services 
provided  as  part  of  applicants'  projects. 
Applicants  should  describe  in  detail 
plans  to  charge  fees.  Fees  generated 
imder  the  award  are  program  income 
and  must  be  used  for  project  related 
purposes  during  the  award  period. 

Tjrpe  of  Funding  Instrument 

Since  ITA  will  be  substantially 
involved  in  the  implementation  of  each 
project  for  which  an  award  is  made,  the 
funding  instrument  for  this  program 
will  be  a  cooperative  agreement.  To 
administer  each  cooperative  agreement, 
a  project  team  is  established  including 
key  personnel  from  the  award  winning 
organization  and  officials  from  ITA  who 
can  help  award  winners  achieve  MDCP 
project  objectives.  If  representatives 
from  other  federal  agencies  can  make  a 
meaningful  contribution  to  the 
achievement  of  project  objectives,  they 
are  invited  to  participate  on  the  project 
team. 

Each  project  team  acts  as  a  "board  of 
directors"  specifying  direction  or 
redirection  of  the  scope  of  work  of  the 
project  and  determining  mode  of  project 
operations  and  other  management 
processes,  coupled  with  close 
monitoring  or  operational  involvement 
during  performance  of  project  activities. 
At  the  beginning  of  each  fiscal  year,  the 
project  team  negotiates  an  annual 
operating  plan  setting  forth  specific 


activities  that  will  take  place,  project 
responsibilities  and  how  much  each 
activity  will  cost.  In  addition  to 
participating  on  project  teams,  ITA  staff 
may  work  directly  on  individual  MDCP 
project  activities. 

Eligibility  Criteria 

U.S.  trade  associations,  nonprofit 
industry  organizations,  state  trade 
departments  and  their  regional 
associations  including  centers  for 
international  trade  development,  and 
private  industry  firms  or  groups  of  firms 
in  cases  where  no  entity  described 
above  represents  that  industry  are 
eligible  to  apply  for  cooperative 
agreements  under  this  program.  For  the 
purpose  of  this  program,  a  "trade 
association"  is  defined  as  a  fee  based 
organization  consisting  of  member  firms 
in  the  same  industry,  or  in  related 
industries,  or  which  share  common 
commercial  concerns.  The  purpose  of 
the  trade  association  is  to  further  the 
commercial  interests  of  its  members 
through  the  exchange  of  information, 
legislative  activities,  and  the  like. 

For  the  purpose  of  this  program,  a 
"nonprofit  industry  organization"  is  an 
organization  that  is  classified  as  a 
nonprofit  organization  under  Title  26 
U.S.C.  Section  501(c)  (3),  (4),  (5),  or  (6) 
and  operates  as  one  of  the  following: 

(1)  A  local,  state,  regional,  or  national 
chamber  of  commerce;  (2)  a  local,  state, 
regional,  or  national  board  of  trade;  (3) 
a  local,  state,  regional,  or  national 
business,  export  or  trade  coimcil/ 
interest  group;  (4)  a  local,  state,  regional, 
or  national  visitors  bureau  or  tourism 
promotion  group;  (5)  a  local,  state, 
regional,  or  national  economic 
development  group;  (6)  a  Small 
Business  Administration  Small  Business 
Development  Center;  (7)  a  world  trade 
center;  (8)  a  port  authority;  or  a  (9)  free 
trade  zone. 

Prospective  applicants  are  strongly 
encouraged  to  seek  advice  on  their 
eligibility  to  enter  the  MDCP 
competition,  according  to  the  criteria 
above.  To  obtain  advice  regarding 
eligibiUty,  the  applicant  should  submit 
basic  organizational  documents  (e.g. 
charters,  articles  of  incorporation)  and 
information  on  types  of  members, 
membership  fees,  ties  to  state  trade 
departments  or  their  regional 
associations,  organizations's  purpose, 
and  activities,  and  IRS  status.  All 
requests  for  advice  regarding  eligibility 
should  be  received  no  later  than  April 
3, 1998.  Applicants  are  advised  to 
continue  working  on  proposals  while 
awaiting  advice  on  eligibility. 
Absolutely  no  extensions  of  the 
deadline  for  submitting  applications 
will  be  granted. 


Eligible  U.S.  entities  may  join  together 
to  submit  an  application  as  a  joint 
venture  and  to  share  costs.  For  joint 
venture  applicants,  one  organization 
meeting  the  above  eligibility  criteria 
must  be  designated  as  the  prospective 
MDCP  grant  recipient  organization  for 
administrative  purposes.  For  example, 
two  trade  associations  representing 
different  segments  of  a  single  industry 
or  related  industries  may  pool  their 
resources  and  submit  one  application. 
Foreign  businesses  and  private  groups 
also  may  join  with  eUgible  U.S. 
organizations  to  submit  applications 
and  to  share  the  costs  of  proposed 
projects. 

The  Department  of  Commerce  will 
accept  applications  from  eligible  entities 
representing  any  industry,  subsector  of 
an  industry  or  related  industries.  Each 
applicant  must  permit  all  companies  in 
the  industry  in  question  to  participate, 
on  equal  terms,  in  all  activities  that  are 
scheduled  as  part  of  a  proposed  project 
whether  or  not  the  company  is  a 
member  or  constituent  of  the  eligible 
organization. 

Eligible  entities  desiring  to  participate 
in  this  program  must  demonstrate  the 
ability  to  provide  an  established 
competent,  experienced  staff  and  other 
resources  to  assure  adequate 
development,  supervision  and 
execution  of  the  proposed  project 
activities.  Applicants  must  describe  in 
detail  all  assistance  expected  from  the 
Department  of  Commerce  or  other 
federal  agencies  to  implement  project 
activities  successfully.  Each  applicant 
must  provide  a  description  of  the 
membership/qualifications,  structure 
and  composition  of  the  eligible  entity, 
the  degree  to  which  the  entity 
represents  the  industry  or  industries  in 
question,  and  the  role,  if  any,  foreign 
membership  plays  in  the  affairs  of  the 
eligible  entity.  Applicants  should 
summarize  both  the  recent  history  of 
their  industry  or  industries' 
competitiveness  in  the  international 
marketplace  and  the  export  promotion 
history  of  the  eligible  entity  or  entities 
submitting  the  application. 

Project  proposals  must  be  compatible 
with  U.S.  trade  and  commercial  policy. 
Additional  information  delineating  U.S. 
commercial  policy  may  be  obtained 
from  the  1997  Trade  Promotion 
Coordinating  Committee's  National 
Export  Strategy. 

Award  Period 

Funds  may  be  expended  over  the 
period  of  time  required  to  complete  the 
scope  of  work,  but  not  to  exceed  three 
(3)  years  fr«m  the  date  of  the  award. 


Indirect  Costs 

Department  of  Commerce  funds  can 
not  be  used  to  pay  indirect  costs.  The 
total- dollar  amoimt  of  the  indirect  costs 
proposed  in  an  appUcation  imder  this 
program  (using  recipient  funds)  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

Application  Forms  and  Kit 

Standard  Forms  424  (Rev.  4-92) 
Application  for  Federal  Assistance. 
424A  (Rev.  4-92)  Budget  Information— 
Non-Construction  Programs,  424B  (Rev. 
4-92)  Assurances — Non-Construction 
Programs,  SF-LLL,  Disclosure  of 
Lobbying  Activities  and  other 
Department  of  Commerce  forms  (CD- 
511,  Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying; 
CD-512,  Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying], 
which  are  required  as  part  of  the 
application,  are  available  from  the 
contact  person  indicated  above. 
Applicants  must  submit  a  signed 
original  and  two  (2)  copies  of  the 
application  and  supporting  materials. 

Project  Funding  Priorities 

ITA  is  especially  interested  in 
receiving  proposals  that  focus  in  whole 
or  in  part  on  the  following  ITA 
priorities: 

(1)  Monitoring  foreign  compliance     ' 
with  our  trade  agreements  such  as 
NAFTA,  WTO  and  sector-specific 
agreements; 

(2)  Identifying  and  working  to 
eliminate  tariff  and  non-tariff  barriers  to 
market  access  for  U.S.  goods  or  services, 
including  working  with  organizations  in 
the  foreign  marketplace  responsible  for 
setting  standards  and  for  product 
testing; 

(3)  Understanding  the  export  aversion 
of  SMEs.  targeting  export-ready  SMEs, 
and  offering  export  assistance  services 
designed  to  meet  the  special  needs  of 
SMEs  as  opposed  to  just  offering  SMEs 
the  opportunity  to  participate  in 
activities  aimed  broadly  at  the  entire 
export  marketing  community; 

(4)  Improving  communication  with 
and  outreach  to  old  and  new  private 
sector  international  trade  constituencies 
and  initiating  or  enhancing  public/ 
private  export  partnerships. 

Applications  may  be  targeted  for  any 
market  in  the  world  and/or  industry 
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covered  by  ITA's  industry  imits 
(Technology  and  Aerospace  Industries; 
Basic  Industries;  Service  Industries  and 
Finance;  Textiles,  Apparel  and  ^ 

Consumer  Goods  Industries; 
Environmental  Technologies  Exports; 
and  Tourism  Industries). 

Background  Research 

Developing  a  project  plan  requires 
solid  backgroimd  research.  Applicants 
should  study,  and  applications  should 
reflect  the  findings  of  such  study,  of  the 
following: 

(1)  The  market  potential  of  the  U.S. 
good(s)  or  service(s)  to  be  promoted  in 
a  particular  market(s), 

(2)  The  competition  from  host-country 
and  third-country  suppliers,  and 

(3)  The  economic  situation  and 
prospects  that  bear  upon  the  ability  of 
a  country  to  import  the  U.S.  good(s)  or 
service{s) 

In  their  applications,  applicants 
should  present  an  assessment  of 
industry  resources  that  can  be  brought 
to  bear  on  developing  a  market;  the 
industry's  ability  to  meet  potential 
market  demand  expeditiously;  and  the 
industry's  after-sales  service  capability 
in  a  particular  foreign  market(s). 

After  describing  their  completed  basic 
research,  applicants  should  develop 
marketing  plans  that  set  forth  the  overall 
objectives  of  the  projects  and  the 
specific  activities  applicants  will 
undertake  as  part  of  these  projects. 
Applications  should  display  the 
imagination  and  innovation  of  the 
private  sector  working  in  partnership 
with  the  government  to  obtain  the 
maximum  market  development  impact. 

Evaluation  Criteria 

The  Department  of  Commerce  is 
interested  in  projects  that  demonstrate 
the  possibility  of  both  significant  results 
during  the  project  period  and  lasting 
benefits  extending  beyond  the  project 
period.  To  that  end,  consideration  for 
financial  assistance  under  the  MDCP 
will  be  based  upon  the  following 
evaluation  criteria: 

(1)  Potential  of  the  project  to  generate 
export  success  stories  and/or  export 
initiatives  in  both  the  short  and 
mediimi-term.  For  purposes  of  this 
program,  an  export  initiative  is  defined 
as  a  significant  expenditure  of  resources 
(time,  people  or  money)  by  the  CEO  of 
a  company  in  the  active  pursuit  of 
export  sales.  Examples  of  export 
initiatives  include,  but  are  not  limited  to 
the  following: 

(a)  An  overseas  trip  by  a  CEO  to 
explore  a  new  market; 

(b)  Participation  in  an  overseas  trade 
promotion  event; 

(c)  Hiring  an  export  manager; 


(d)  Establishing  an  export  department; 

(e)  Enrolling  in  a  college  level  export 
marketing  course; 

(f)  Developing  an  export  marketing/ 
business  plan; 

(g)  Translation  of  product  Uterature 
into  a  foreign  language: 

(h)  Making  product  modifications  to 
comply  with  foreign  market 
requirements; 

(i)  Commissioning  an  in-depth  market 
research  study; 

(j)  Advertising  in  a  foreign  business 
publication; 

(k)  Undertaking  an  overseas  direct 
mail  campaign  to  create  product 
awareness; 

(1)  Signing  an  agent/distributor. 

ixp)  Introduction  to  a  potential  foreign 
buyer, 

(n)  Signing  an  export  contract/filling 
an  export  order. 

(o)  Co-location  with  a  US&FCS 
Commercial  Center. 

Applicants  should  provide  detailed 
explanations  of  projected  project  results. 

(2)  Projected  increase  (multiplier 
effect)  in  the  number  of  U.S.  companies 
operating  in  the  market(s)  selected, 
particularly  SMEs.  and  the  degree  to 
which  the  project  will  help  the  industry 
in  question  increase  or  maintain  market 
share  in  the  market/s  selected. 
Applicant  should  provide  quantifiable 
estimatef  of  projected  increases. 

(3)  The  degree  to  which  the  proposal 
furthers  or  is  compatible  with  FTA's 
priorities  stated  above  and  the  degree  to 
which  a  proposal  initiates  or  enhances 
partnership  with  the  Department  of 
Commerce. 

(4)  Creativity  and  innovation 
displayed  by  the  work  plan  while  at  the 
same  time  being  realistic  and  the 
institutional  capacity  of  the  applicant  to 
carry  out  the  work  plan.  Creativity  and 
innovation  can  be  displayed  in  a  variety 
of  ways.  Applicants  might  propose 
projects  that  include  ideas  not 
previously  tried  before  to  promote  a 
particular  industry's  goods  or  services 
in  a  particular  market.  Creativity  can  be 
demonstrated  by  the  manner  in  which 
techniques  are  customized  to  meet  the 
specific  needs  of  certain  client  groups. 
A  proposal  can  be  creative  in  the  way 

it  brings  together  the  strengths  and 
resources  of  partners  participating  in 
project  activities.  Further,  projects  that 
focus  on  market  development  are 
inherently  more  creative  than  projects 
that  focus  only  on  export  promotion. 
Market  development  is  the  process  of 
identifying  or  creating  emerging  markets' 
or  market  niches  and  modifying 
products  to  penetrate  those  markets. 
Market  development  is  demand  driven 
and  designed  to  create  long  term  export 
capacity  where  not  only  current 
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products  can  be  sold,  but  future 
products  as  well. 

Current  or  past  MDCP  applicants 
should  be  aware  that  to  be  in  a  position 
to  earn  the  maximum  number  of  points 
under  this  criterion,  they  should 
propose  projects  that  are  entirely  new. 
If  a  current  or  past  MDCP  applicant 
chooses  to  propose  an  expansion  of  an 
existing  or  past  project,  the  expansion 
should  be  the  majority  of  the  total 
project  for  the  proposal  to  earn  a  high 
score  on  this  criterion.  In  addition, 
current  or  past  MDCP  applicants  that 
apply  proposing  an  expansion  of  an 
existing  or  past  project  must  clearly 
demonstrate  how  the  expansion, 
standing  alone,  is  creative  and 
innovative  in  accordance  with  the  above 
definition. 

(5)  Reasonableness  of  the  itemized 
budget  for  project  activities,  the  amount 
of  the  cash  match  that  is  readily 
available  at  the  beginning  of  the  project, 
and  the  probability  that  the  project  can 
be  continued  on  a  self-sustained  basis 
after  the  completion  of  the  award. 

Current  or  past  MDCP  recipients  who 
propose  an  expansion  of  an  existing 
project  must  show  how  the  expansion 
will  achieve  self-sustainability 
independent  of  current  or  past  projects 
funded  under  the  MDCP. 

Each  of  the  above  criteria  is  worth  a 
maximum  of  20  points. 

Selection  Procedures 

Each  application  will  receive  an 
independent,  objective  review  by  a 
panel  qualified  to  evaluate  the 
applications  submitted  under  the 
program.  The  Independent  Review 
Panel,  consisting  of  at  least  three 
people,  will  review  all  applications 
based  on  the  criteria  stated  above.  The 
Independent  Review  Panel  will  identify 
and  rank  the  top  ten  proposals  and 
make  recommendations  to  the  Assistant 
Secretary  for  Trade  Development 
concerning  which  of  the  proposals 
should  receive  awards.  The  Assistant 
Secretary  for  Trade  Development  will 
make  the  final  recommendations 
regarding  the  funding  of  applications 
from  the  group  of  ten  identiBed  by  the 
Independent  Review  Panel. 

In  making  his  decision,  the  Assistant 
Secretary  for  Trade  Development  will 
consider  the  following: 

(1)  The  evaluations  of  the  individual 
reviewers  of  the  Independent  Review 
Panel; 

(2)  The  degree  to  which  applications 
satisfy  ITA  priorities  as  established 
under  the  project  funding  priorities 
listed  above; 

(3)  The  geographic  distribution  of  the 
proposed  awards: 


(4)  The  diversity  of  industry  sectors 
covered  by  the  proposed  grant  awards; 

(5)  The  diversity  of  project  activities 
represented  by  the  proposed  awards; 

(6)  Avoidance  of  redundancy  and 
conflicts  with  the  initiatives  of  other 
federal  agencies;  and 

(7)  The  availability  of  funds. 

Performance  Measures 

On  August  3,  1993.  the  Government 
Performance  and  Results  Act  (GPRA) 
was  enacted  into  law  (Public  Law  103- 
62).  GPRA  requires  each  federal  agency 
to  submit  a  strategic  plan  for  program 
activities  to  0MB.  Among  other  things, 
each  strategic  plan  must  include 
"performance  indicators  to  be  used  in 
measuring  or  assessing  the  relevant 
outputs,  service  levels  and  outcomes  of 
each  program  activity."  While  not 
abandoning  outputs  (units  of  products, 
including  services,  of  an  activity)  as  a 
measure  of  achievement.  OMB  directed 
agencies  to  focus  more  on  outcomes  (the 
resulting  effect  of  the  use  or  application 
of  an  output)  as  the  primary  indicator  of 
the  success  of  programs  and  activities. 

Beginning  with  the  submission  of  its 
FY  1998  budget,  FTA  began  reporting 
results  using  the  GPRA  measures 
deHned  far  its  programs  and  activities. 
Many  of  these  measures  apply  only  to 
the  programs  and  activities  of  ITA  and 
have  little  relevance  to  the  activities  of 
MDCP  award  winners.  The  following 
performance  measures,  however,  have 
particular  applicability  to  MDCP 
projects: 

Outcome  Measures 

Dollar  Value  of  Exports  Resulting 
from  Outputs. 

Number  of  New-to-Export  Firms 
Participating  in  Activities. 

Number  of  New-to-Market  Firms 
Participating  in  Activities. 

IDegree  of  Customer  Satisfaction 
(value  of  outputs  determined  by 
perception  of  customer  based  on  their 
expectation  of  the  output  versus  the 
plan,  an  agreed  upon  specification  or 
other  criteria). 

Output  Measures 

Number  of  Counseling  Sessions. 

Number  of  Clients  Counseled. 

Number  of  Reports  (Publications) 
Prepared. 

Number  of  Copies  of  Reports 
(Publications)  Distributed. 

Number  of  Trade  Events. 

Number  of  Firms  Participating  in 
Trade  Events. 

All  award  winners  active  in  the 
MDCP  during  FY  1997  were  asked  to 
use  these  measures  in  their  quarterly 
reports  and  to  provide  an  end-of-year 
assessment  of  the  accomplishments  of 


their  projects  using  these  measures. 
Applicants  for  this  year's  MDCP 
competition  should  be  mindful  of  these 
performance  measures  and  should  use 
them  wherever  possible  when 
estimating  projected  project  results  in 
their  proposals.  As  was  the  case  in  FY 
1997,  all  active  MDCP  award  winners  in 
FY  1998  will  be  asked  to  use  these 
measures  in  quarterly  reports  and  to 
provide  an  end-of-year  assessment  of 
the  accompUshments  of  their  projects 
using  these  measures.  Therefore, 
winners  of  the  FY  1998  MDCP  award 
competition  should  be  prepared  upon 
receipt  of  an  award  to  put  in  place  a 
system  to  capture  the  results  achieved 
from  project  activities.  Each  applicant 
should  describe  this  system  in  its 
proposals.  Applicants  are  encouraged  to 
develop  and  utilize  additional 
performance  measures  they  find 
meaningful  to  demonstrate  the  success 
of  their  projects. 

Other  Requirements 

(1)  Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  federal  laws  and  federal 
and  Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  federal  financial  assistance  awards. 

(2)  Past  Performance 

Unsatisfactory  performance  under 
prior  federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

(3)  Preaward  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  government. 
Notwithstanding  any  verbal  or  written 
assurance  that  they  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover 
preaward  costs. 

(4)  No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  fiiture  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department  of  Commerce. 

(5)  Delinquent  Federal  Debts 

No  award  of  federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  federal  debt 
until  either: 

a.  The  delinquent  account  is  paid  in 
full. 
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b.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

c.  Other  arrangements  satisfactory  to 
the  Department  of  Conmierce  are  made. 

(6)  Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fivud.  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  appUcant's 
management  honesty  or  financial 
integrity. 

(7)  Primary  Applicant  Certifications 

All  primary  appUcants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  ResponsibiUty 
Matters;  Drug  Free  Workplace 
Requirements  and  Lobbying."  and  the 
following  explanations  are  hereby 
provided: 

a.  Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26.  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

b.  Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F.  "Government  wride 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  t^e  related  section  of  the 
certification  form  prescribed  above 
applies; 

c.  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352. 
"Limitations  on  use  of  appropriated 
funds  to  influence  certain  federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000. 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

d.  Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 


Lobbying  Activities,"  as  required  under 
15  CFR  gart  28,  Appendix  B. 

(8)  Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to  the 
Department  of  Commerce  in  accordance 
with  the  instructions  contained  in  the 
award  docimient. 

(9)  False  Statements 

A  false  statement  on  an  appUcation  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

(10)  Intergovernmental  Review 

Applications  imder  this  program  are 
not  subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

(1 1)  Buy  American-Made  Equipment 
and  Products 

Applicants  are  hereby  notified  that 
they  will  be  encoiu-aged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 
products  with  funding  provided  under 
this  program. 

12.  Fly  America  Act 

All  award  recipients  must  comply 
with  the  provisions  of  the  Fly  America 
Act. 

Classification 

This  notice  has  been  determined  to  l>e 
not  significant  for  purposes  of  Executive 
Order  12866.  The  standard  forms 
referenced  in  this  notice  are  cleared 
under  OMB  Control  No.  0348-0043. 
0348-0044.  0348-0040.  and  0348-0046 
pursuant  to  the  Paperwork  Reduction 
Act.  Notwithstanding  any  other 
provision  of  law.  no  person  is  required 
to  respond  nor  shall  a  person  be  subject 
to  a  penalty  for  failure  to  comply  with 
a  collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 


Dated:  March  4. 1998. 
JeronM  S.  Mone, 

Director,  Resource  Management  and  Planning 
Staff,  Office  of  Planning,  Coordination  and 
Resource  Management  Trade  Development, 
International  Trade  Administration. 
(FR  Doc.  9»-5910  Filed  3-6-98;  8:45  am] 

BIUJNQ  OOOC  3B10-OR-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Showcase  Exhitm  of  U.S.  Exports 

AQBICY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  Showcase  Exhibit  of 
U.S.  Exports. 

DATE:  March  9, 1998. 
SUMMARY:  The  International  Trade 
Administration  ("ITA")  of  the 
Department  of  Commerce  announces  an 
exhibition  of  exported  U.S.  products 
and  services.  The  exhibition  will 
showcase  U.S.  exports  by  exhibiting 
successfully  exported  products  and 
services  at  ITA  headquarters  in      " 
Washington.  DC,  to  l^ghUght  the 
benefits  of  exporting  and  the  impact  of 
exports  on  the  U.S.  economy. 
Companies  and  trade  associations  are 
encouraged  to  express  interest  in 
providing  exhibit  material.  The 
automotive  sector  will  be  the  first 
industrial  sector  to  be  represented. 

Authority:  15  U.S.C.  1512. 

FOR  FURTHER  INFORMATION  ON 
AUTOMOTIVE  SECTOR  EXHtBtT  ONLY.  PLEASE 
CONTACT:  Robert  O.  Reck.  Director.  Auto 
Parts  Division;  U.S.  Department  of 
Commerce/TTA;  Room  4036; 
Washington.  DC  20230;  Telephone  (202) 
482-1418. 
SUPPLBMENTARY  INFORMATION: 

Background 

ITA  will  showcase  U.S.  exi}orts  by 
exhibiting  successfully  exported 
products  and  services  at  its 
headquarters  in  Washington.  E)C.  to 
highhght  the  benefits  of  exporting  and 
the  impact  of  exports  on  the  U.S. 
economy.  The  exhibit,  which  will 
represent  a  series  of  industries  and  a 
variety  of  companies,  will  be  located  in 
the  office  of  the  Under  Secretary  for 
International  Trade.  Displayed  items 
may  include  illustrations,  miniaturized 
or  actual  models,  or  actual  products. 
The  exhibit  will  be  rotated 
approximately  every  four  months. 

The  first  sector  to  be  displayed  will  be 
the  motor  vehicles  and  automotive  parts 
industry.  Companies  and  trade 
associations  in  this  sector  are 
encouraged  to  express  interest  in 
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showcasing  their  exports  of  goods  and/ 
or  services  by  contacting  ITA  through 
the  individual  listed  above.  A  Federal 
Register  notice  will  be  published 
subsequently  to  announce  the  next 
sector  to  be  highlighted. 

Selection  Process 

Items  will  be  selected  for  exhibition 
on  the  basis  of  the  following  factors: 

(1)  Items  must  be  produced  in,  or 
representative  of  services  exported  from, 
the  United  States  and  have  at  least  a 
50%  U.S.  content  (including  materials, 
equipment  and  labor).  To  highlight  the 
impact  of  exports  on  small  businesses, 
items  will  also  be  considered  that  are 
produced  by  U.S.  companies  that  do  not 
directly  export  but  rather  whose  goods 
or  services  are  incorporated  into  another 
company's  for  export. 

(2)  The  items  must  relate  to  the 
industry  selected  by  ITA  and  are 
suitable  for  exhibit  in  a  limited  space. 

(3)  The  compffliy  must  not  be  owned 
or  controlled,  indirectly  or  directly,  by 
a  foreign  government. 

(4)  Items  chosen  should  reflect 
diversity  of  company  size,  location, 
demdigraphics,  and  traditional  under- 
representation  in  business. 

(5)  PrefBrence  will  be  given  to 
companies  which  ITA  assisted  in  their 
exporting  endeavors  through  ITA's 
business  counseling  services,  trade 
promotion  events,  or  market  access 
negotiations. 

Other  Comlitions 

Displayed  items  will  be  considered 
loans  to  the  Department.  Companies 
will  be  responsible  for  shipment  of  the 
item  to  and  bom  the  Commerce 
Department,  for  obtaining  appropriate 
insurance,  and  for  all  related  costs. 

Time  Frame  for  Applications 

Expressions  of  interest  from  the  motor 
vehicles/automotive  parts  sector  should 
be  received  within  one  month  of  the 
date  of  this  Notice.  Expressions  of 
interest  should  be  sent  to  the  ITA 
official  identified  above. 

Dated:  March  3, 1998. 
David  L.  Aaron, 

Under  Secretary  for  International  Trade. 
IFR  Doc.  98-5889  Filed  3-^98;  8.45  am) 
BILUNG  CODE  361(>-2S-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0204MB] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Fisheries 
for  Dolphin  and  Wahoo 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Request  that  NMFS  designate 
the  South  Atlantic  Fishery  Management 
Council  to  prepare  a  fishery 
management  plan  (FMP)  and 
subsequent  FMP  amendments 
(amendments)  for  dolphin  and  wahoo; 
request  for  public  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  the  South  Atlantic  Fishery 
Management  Council  (South  Atlantic 
Council)  that  NMFS  designate,  under 
procedures  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  the  South  Atlantic  Council  as  the 
Regional  Fishery  Management  Council 
(Council)  to  prepare  a  FMP  and 
amendments  for  the  fisheries  for 
dolphin,  Coryphaena  hippurus,  and 
wahoo,  Acanthocybium  solanderi, 
throughout  their  range  in  the  exclusive 
economic  zone  (EEZ)  of  the  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  Caribbean  Sea.  If  NMFS  designates 
the  South  Atlantic  Council  to  prepare 
this  FMP  and  amendments  for  these 
fisheries,  the  Caribbean,  Gulf  of  Mexico, 
Mid-Atlantic,  and  New  England  Fishery 
Management  Councils  would  still  be 
able  to  propose  dolphin  and  wahoo 
management  measures  for  inclusion  in 
the  FMP  and  amendments.  Under  the 
South  Atlantic  Council's  proposal, 
preparation  of  the  FMP  and 
amendments,  and  submission  of  these  to 
NMFS  for  review,  approval,  and 
implementation  (as  provided  under 
section  302(h)  of  the  Magnuson-Stevens 
Act),  would  require  a  majority  vote  by 
only  the  South  Atlantic  Council.  Input 
to  the  FMP  and  amendments  by  other 
Councils  would  not  require  their  formal 
action  (i.e.,  formal  Council  vote).  Public 
comments  are  solicited  concerning  the 
South  Atlantic  Council's  request. 
DATES:  Comments  must  be  submitted  by 
April  8, 1998. 

ADDflESSSS:  Comments  should  be 
directed  to  Dr.  Andrew  J.  Kemmerer, 
Regional  Administrator,  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles,  813-570-5305. 


SUPPLEMENTARY  INFORMATION:  Currently, 
dolphin  is  managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (Coastal 
Pelagics  FMP).  Wahoo  in  the  Atlantic 
Ocean,  including  the  Gulf  of  Mexico 
and  the  Caribbean  Sea,  is  not  included 
in  any  Federal  FMP.  At  its  August  1997 
meeting,  the  South  Atlantic  Council 
passed  a  motion  to  begin  development 
of  an  FMP  that  would  regulate 
commercial  wd  recreational  fisheries 
for  dolphin  and  wahoo  in  the  Atlantic 
EEZ.  "The  South  Atlantic  Council 
requested  that  NMFS  designate  it  to 
prepare  such  an  FMP  for  these  species 
throughout  their  range  in  the  EEZ  of  the 
Atlantic  Ocean. 

Under  section  304(f)  of  the  Magnuson- 
Stevens  Act,  NMFS,  on  behalf  of  the 
Secretary  of  Commerce,  may  designate 
which  Council(s)  shall  prepare  an  FMP 
and  amendments  for  a  fishery  that 
extends  beyond  the  geographical  area  of 
authority  pf  any  one  Council. 
Specifically.  NMFS  may  designate  one 
Council  to  prepare  the  FMP  and 
amendments  or  require  that  the  FMP 
and  amendments  be  prepared  jointly  by 
the  Councils  concerned.  No  jointly 
prepared  FMP  or  amendment  may  be 
submitted  to  NMFS  for  review, 
approval,  and  implementation  imless  it 
is  approved  by  a  majority  of  the  voting 
members,  present  and  voting,  of  each 
Council  concerned.  Designation  of  one 
Council  to  prepare  the  FMP  and 
amendments  does  not  preclude 
participation  in  developing  proposed 
management  measures  by  the  other 
Coimcils  concerned. 

South  Atlantic  Council  action  to 
initiate  development  of  the  FMP  was 
prompted  by  public  and  Congressional 
concerns  regarding  possible  overfishing 
and  localized  reductions  of  these  two 
species  because  of  increased  harvesting 
by  commercial  and  recreational 
fishermen.  The  South  Atlantic  Council 
believes  that  an  FMP  is  necessary  to 
protect  and  manage  dolphin  and  wahoo 
resources  throughout  the  Atlantic 
Ocean.  Development  of  such  an  FMP  is 
consistent  with  the  Magnuson-Stevens 
Act  that  requires  the  prevention  of 
overfishing  of  fishery  resources  in  the 
EEZ  and  the  maintenance  of  fish  stocks 
at  population  levels  sufficient  to 
produce  maximum  sustainable  yield  on 
a  continuing  basis.  The  South  Atlantic 
Council  indicates  that  the  FMP  would 
insiu«  the  long  term  health  and 
sustainability  of  these  fishery  resources. 
Such  an  FMP  would  also  address  user 
group  conflicts.  To  provide  protection 
for  dolphin  and  wahoo  throughout  their 
range  in  the  Atlantic  Ocean,  the  South  • 
Atlantic  Council  has  asked  the 


Caribbean,  Gulf,  Mid-Atlantic,  and  New 
England  Fishery  Management  Couripils 
to  support  and  participate  in  the 
management  of  these  species. 
Specifically,  the  South  Atlantic  Council 
would  establish  a  dolphin  and  wahoo 
management  committee  comprised  of 
members  of  all  the  Councils  concerned 
as  well  as  an  advisory  panel  comprised 
of  fishery  representatives  from  the 
various  Councils'  jurisdictions.  The 
South  Atlantic  Council  indicates  the 
FMP  would  preferably  provide  for 
consistent  measures  throughout  the  full 
range  of  dolphin  and  wahoo,  but,  where 
possible,  the  management  program 
would  be  tailored  to  each  Council's 
jurisdiction. 

Inclusion  of  dolphin  in  the  proposed 
FMP  would  require  its  removal  from  the 
Coastal  Pelagics  FMP  by  amendment  to 
this  fishery  management  plan.  The  Gulf 
and  South  Atlantic  Councils  jointly 
developed  and  amend  the  Coastal 
Pelagics  FMP  (managed  species  include 
king  mackerel,  Spanish  mackerel,  cero. 
cobia,  dolphin,  little  tunny,  and  in  the 
Gulf  only,  bluefish).  The  Coastal 
Pelagics  FMP  is  implemented  under 
authority  of  the  Magnuson-Stevens  Act 
by  regulations  at  50  CFR  part  622. 
Presently,  those  regulations  specify 
authorized  and  unauthorized  fishing 
gears  for  dolphin  in  the  Atlantic  and 
Gulf  of  Mexico  EEZ,  and  corresponding 
dolphin  possession  limits  for  those 
gears. 

The  South  Atlantic  Council  indicates, 
based  on  available  information,  that 
increased  harvesting  of  dolphin  and 
wahoo  off  the  southern  Atlantic  states 
has  contributed  to  localized  depletion 
and  user  group  conflicts.  These 
problems  are  attributed  to  recent 
increases  in  fishing  effort  and  market 
demand  spurred  by  the  popularity  of 
dolphin  among  restaurant  patrons. 
Available  landings  information 
indicates  that  the  pelagic  longlining 
fleet  is  directing  increased  effort  toward 
dolphin,  perhaps  to  offset  declining 
swordfish  catches.  Considering  that  this 
fleet  operates  throughout  the  Atlantic 
EEZ,  there  is  increasing  opportunity  for 
occurrences  of  localized  overfishing  of 
dolphin  elsewhere  in  the  EEZ,  possibly 
leading  to  an  overfished  condition  of  the 
stock. 

The  South  Atlantic  Council  believes 
that  the  present  situation  requires 
timely  remedial  action  to  prevent 
overfishing  and  serious  user  group 
conflicts  before  they  occur  off  the 
southern  Atlantic  states  or  elsewhere  in 
the  Atlantic  EEZ.  In  considering  the 
increasing  fishing  pressvu-e  on  dolphin 
and  wahoo,  and  the  sparse  information 
available  on  stock  structure  and  status, 
the  South  Atlantic  Council  perceives  a 
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need  to  provide  management 
throughout  their  range.  Consequently, 
the  South  Atlantic  Council  requests 
authorization  to  develop  an  FMP  that 
would  provide  comprehensive 
management  and  protection  of  dolphin 
and  wahoo  in  the  EEZ  of  the  Atlantic 
Ocean. 

NMFS  requests  public  comments  on 
the  South  Atlantic  Council's  proposal  to 
be  designated  as  the  Council  to  prepare 
a  new  FMP  to  manage  dolphin  and 
wahoo  throughout  the  Atlantic  Ocean. 
Written  comments  will  be  reviewed  and 
considered  prior  to  NMFS'  decision  on 
this  request. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  March  2, 1998. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-5838  Filed  3-6-98;  8:45  am] 
BIUJNO  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0303980] 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the 
Essential  Fish  Habitat  (EFH)  Technical 
Review  Panel  (TRP). 

DATES:  The  meeting  is  scheduled  to 
begin  at  1:00  p.m.  on  Wednesday,  April 
1, 1998,  and  adjourn  at  3:00  p.m.  on 
Thursday,  April  2, 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
the  at  the  Wyndham  Riverfront  Hotel, 
701  Convention  Center  Boulevard,  New 
Orleans,  LA  70130;  telephone:  504-524- 
8200. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa. 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Swingle,  Executive  Director; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  At  this 
meeting,  the  TRP  will  review  the 
technical  accuracy  and  adequacy  of  a 
revised  preliminary  draft  of  the  Generic 
Amendment  Addressing  EFH 
Requirements  in  the  Fishery 


Management  Plans  of  the  Gulf  of 
■  Mexico.  EFH  amendments  are  mandated 
by  the  recent  passage  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act. 

The  TRP  will  review  each  section  and 
provide  comments.  Based  on  the  review, 
the  TRP  will  develop  recommendations 
for  consideration  by  drafters  of  the 
document. 

A  copy  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  TRP  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  as  available  by  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  March  25.  1998. 

Dated:  March  3,  1998. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  98-6000  Filed  3-6-98;  8:45  am] 
BILUNQ  OOOE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  030398E] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Michael  deGruy.  The  Film  Crew, 
629  State  Street.  Suite  222.  Santa 
Barbara.  CA  93101.  has  requested  an 
amendment  to  Photography  Permit  No. 
860-1374. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  April  8, 
1998. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  ofrice(s): 
Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  NMFS. 
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1315  East-West  Highway.  Room  13705. 
Silver  Spring,  MD  20910  (301/713- 
2289):  and 

Regional  Administrator,  Southwest 
Region,  NMFS.  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802  (562/ 
980-4001). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits  and 
Documentation  Division.  F/PRl,  Office 
of  Protected  Resources.  NMFS,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  301/713-0376,  provided  the 
facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trevor  Spradlin,  301/713-2289. 
8UPPI.EMB4TARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  860- 
1374,  issued  on  October  15, 1997,  (62 
FR  54836)  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Permit  No.  860-1374  authorizes  the 
permit  holder  to  take  by  Level  B 
harassment  gray  whales  [Eschrichtius 
robustus)  and  northern  elephant  seals 
[Mimunga  angustirostris)  in  California 
waters  for  purposes  of  commercial 
photography.  The  permit  holder 
requests  authorization  to  include  50 
California  sea  lions  (Zaiophus 
cdifomianus). 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  pro[x>sed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  March  3, 1998. 
Art  JefEers, 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
|FR  Doc.  98-6002  Filed  3-6-98;  8:45  am) 

MLUNO  CODE  SSIO-^-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0077] 

Proposed  Collection;  Comment 
Request  Entitled  Quality  Assurance 
Requirements 

AQENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
0MB  clearance  (9000-0077). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concemiog  Quality  Assurance 
Requirements.  The  clearance  currently 
expires  on  June  30, 1998. 
DATES:  Comments  may  be  submitted  on 
or  before  May  8. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
AODRESSiS:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037,  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0077. 
Quality  Assurance  Requirements,  in  all 
correspondence. 
SUPPt-EMENTARY  INFORMATION: 

A.  Purpose 

Supplies  and  services  acquired  under 
Government  contracts  must  conform  to 
the  contract's  quality  and  quantity 
requirements.  FAR  Part  46  prescribes 
inspection,  acceptance,  warranty,  and 
other  measures  associated  v«th  quality 
requirements.  Standard  clauses  related 
to  inspection  (a)  Require  the  contractor 
to  provide  and  maintain  an  inspection 
system  that  is  acceptable  to  the 
Government;  (b)  give  the  Government 
the  right  to  make  inspections  and  test 
while  work  is  in  process;  and  (c)  require 
the  contractor  to  keep  complete,  and 


make  available  to  the  Government, 
records  of  its  inspection  work. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .25  hours  per  response 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  950; 
responses  par  respondent,  1;  total 
annual  responses,  950;  preparation 
hours  per  response,  .25;  and  total 
response  burden  hours,  237.5  (238). 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
58,060;  hours  per  recordkeeper,  .68;  and 
total  recordkeeping  burden  hours, 
39,481.  The  total  annual  burden  is 
238+39,481*39,719. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administratfon,  FAR  Secretariat  (VRS), 
Room  4037, 1800  F  Street,  NW, 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0077,  Quality  Assurance 
Requirements,  in  all  correspondence. 

Dated:  March  3, 1998. 
Sharon  A.  Kiaer, 
FAR  Secretarkit. 

(FR  Doc.  98-5879  Filed  3-6-98:  8:45  am] 
BIUMQ  OOOE  ■20-34-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Air  and  Space  Command  & 
Control  Agency  (ASC2A)  Advisory 
Group  Pan^  Meeting  in  support  of  the 
HQ  USAF  Scientific  Advisory  Board 
will  meet  at  Langley  Air  Force  Base,  VA 
on  April  9-10, 1998  firom  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 
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For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-«404. 
Barbara  A.  Cannichael, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

(PR  Doc.  98-5977  Filed  3-6-98;  8:45  am) 

BILUNQ  CODE  W1IM>1-P 


DEPARTMENT  OF  ENERGY 
[Docket  No*.  EA-175  and  EA-176] 

Applications  To  Export  Eiectric 
Energy;  Enova  Energy,  Inc.  and 
Sempra  Energy  Trading  Corp. 

AQENCY:  OfBce  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  applications. 

summary;  Enova  Energy,  Inc.  and 
Sempra  Energy  Trading  Corp.  both 
power  marketers,  have  submitted 
applications  to  export  electric  energy  to 
Mexico. 

DATES:  Comments,  protests  or  requests 
.to  intervene  must  be  submitted  on  or 
before  March  24, 1998. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  firom  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  tmder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

The  Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  has 
received  applications  from  \he  following 
companies  for  authorization  to  export 
electric  energy  to  Mexico,  pursuant  to 
section  202(e)  of  the  FPA: 


Applicant 

Applica- 
tion date 

Docket 
No. 

Enova  Energy,  Inc. 

(EEI) 
Sempra  Energy  Trading 

Corp.  (SbT)  

2/27/98 
2/27/98 

EA-175 
EA-176 

EEI,  a  wholly  owned  subsidiary  of 
Enova  Corporation  which  owns  100%  of 
San  Diego  Gas  &  Electric  Company 
(SDG&E).  is  a  power  marketer  that  does 
not  own,  operate  or  control  any  electric 
power  generation,  transmission  or 
distribution  facilities.  In  Docket  EA- 


175,  EEI  proposes  to  purchase  electric 
energy  from  electric  utilities  and  federal 
power  marketing  agencies  and  transmit 
the  energy  on  its  own  behalf  to  Mexico. 
EEI  would  arrange  for  the  exported 
energy  to  be  transmitted  to  Mexico  over 
the  international  transmission  facilities 
owned  by  SDG&E. 

In  Docket  EA-176,  SET.  a  power 
marketer,  also  proposes  to  transmit  to 
Mexico  surplus  electric  energy 
purchased  from  utilities  and  federal 
power  marketing  agencies  using  the 
international  transmission  facilities 
ovraed  by  SDGAE.  SET  is  a  wholly 
owned  subsidiary  of  Wine  Acquisition 
Inc.,  which  in  turn,  is  owned  50%  by 
Enova  Corporation  and  50%  Pacific 
Enterprises  (which  owns  100%  of 
Southern  California  Gas  Company). 

The  SDG&E  international 
transmission  facilities,  as  more  fully 
described  in  the  applications,  have 
previously  been  authorized  by 
Presidential  permits  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  these  proceedings  or  to  be  heard 
by  filing  comments  or  protests  to  these 
applications  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211,  385.214). 
Fifteen  copies  of  such  petitions  and 
protests  should  be  filed  with  the  DOE 
on  or  before  the  date  listed  above. 

The  comment  period  in  this 
proceeding  has  been  abbreviated  so  that 
each  applicant  may  make  a  timely 
response  to  a  solicitation  for  320  MW  or 
more  of  energy  and  capacity  proffered 
by  Comision  Federal  de  Electricidad 
(CFE),  the  national  electric  utility  of 
Mexico.  FE  considers  this  action  to  not 
harm,  or  otherwise  prejudice,  any  entity 
that  may  wish  to  become  a  party  to  this 
proceeding  because  both  EEI  and  SET 
are  corporately  related  to  SDG&E,  the 
owner  of  the  transmission  facilities  each 
proposes  to  use. 

Comments  on  EEI's  request  to  export 
to  Mexico  should  be  clearly  marked 
with  Docket  EA-175.  Additional  copies 
are  to  be  filed  directly  with  Dwain  M. 
Boettcher,  President,  Enova  Energy,  Inc., 
P.O.  Box  126211,  San  Diego,  CA  92112- 
6211  AND  Michael  C.  Tiemey,  Enova 
Corporation,  P.O.  Box  129400,  San 
Diego,  CA  92112-9400. 

Comments  on  SET's  request  to  export 
to  Mexico  should  be  clearly  market  with 
Docket  EA-176.  Additional  copies  are  to 
be  filed  directly  with  Michael  A. 
Goldstein,  Esq..  Vice  President  & 


General  Counsel.  Sempra  Energy 
Trading  Corp.,  One  Greenwich  Plaza, 
Greenwich,  CT  06830  AND  Michael  C. 
Tiemey.  Enova  Corporation,  P.O.  Box 
129400,  San  Diego,  CA  92112-9400. 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  actions  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  March  3, 
1998. 

Anthony  J.  Como, 

Manager.  Electric  Power  Regulation,  Office 
of  Coal  and  Power  Im/Ex,  Office  of  Coal  and 
Power  Systems,  Office  of  Fossil  Energy. 
[PR  Doc.  98-5940  Filed  3-6-98:  8:45  am] 

■lUJNa  COOE  M60-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conwniaaion 

[Docket  Na  GP96-2-000] 

Amoco  Production  Company;  Notice  of 
Offer  of  Settlement  and  CaH  for  the 
Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3. 1998. 

Take  notice  that  on  February  20.  1998, 
Amoco  Production  Company  (Amoco), 
alleging  compliance  with  the 
Commission's  January  23, 1998  Order 
Clarifying  Procedures  (82  FERC 
1 61,059).  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  Amoco's  Kansas  ad  valorem  tax 
refund  obligation  to  K  N  Interstate  Gas 
Transmission  Company  (KNI), 
identified  in  the  Statement  of  Refunds 
Due  filed  by  KNI  in  Docket  No.  RP98- 
53-000.  Amoco's  pleading  is  on  file 
with  the  Commission  and,  except  for 
Amoco's  confidential  offer  of 
settlement,  is  open  to  public  inspection. 

Amoco  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section. 
Amoco  suggests  that  a  Settlement  Judge 
be  appointed,  that  Amoco's  refund 
obligation  to  KNI  be  held  in  abeyance 
and  that  interest  be  tolled,  on  the  basis 
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that  Amoco  has  a  constitution  and 
statutory  right  to  a  hearing  before  it  may 
be  deprived  of  property,  i.e.,  the  1983- 
1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  Amoco 
previously  collected  from  KNI.  Amoco 
further  alleges  that  it  made  a  settlement 
offer  to  KNI,  and  that  KNI  rejected  that 
offer. 

Amoco  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which  KNI 
and  Amoco  disagree.  Amoco  further 
argues  that  these  issues  must  be 
adjudicated.  Amoco's  alleged  issues  of 
material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
Amoco  collected  for  the  sale  of  its  gas 
in  each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Amoco  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  Amoco  were 
actually  paid  by  customers  of  interstate 
pipelines  through  the  pipeline's  PGA 
process,  i.e.,  how  much  were  the 
pipeline's  customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  Amoco  contends  will  govern  the 
amount  of  interest  owned. 

Amoco's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  KNI's  refund  claim,  and 
Amoco's  privileged  and  confidential 
offer  of  settlement  to  KNI  (Amoco's 
Attachment  A).  Amoco  also  provides  its 
own  assessment  as  to  how  to  compute 
the  correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  Hie  comments 
with  respect  to  Amoco's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  by  March  12, 1998.  in 
accordance  with  the  requirements  of  the 


Commission's  Rules  of  Practice  and 

Procedure  [18  CFR  385.602(f)]. 

David  P.  Boer^rs, 

Acting  Secretary. 

[FR  Doc.  98-5965  Filed  3-6-98;  8:45  am) 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  NO.  QPO&-4<-000] 

Amoco  Production  Company;  Notice  of 
Offer  of  Settlement  and  Call  for  the 
Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3, 1998. 

Take  notice  that  on  February  20, 1998, 
Amoco  Production  Company  (Amoco), 
alleging  compliance  with  the 
Commission's  January  28, 1998  Order 
Clarifying  Procedures  (82  FERC 
1 61,059),  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protecticm  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  Amoco's  Kansas  ad  valorem  tax 
refund  obligation  to  Williams  Gas 
Pipehne  Central,  Inc.,  formerly:. 
WilUams  Natural  Gas  Company. 
(Williams),  identified  in  the  Statement 
of  Refunds  Due  filed  by  Williams  in 
Docket  No.  RP98-52-000.  Amoco's 
pleading  is  on  file  with  the  Commission 
and.  except  for  Amoco's  confidential 
offer  of  settlement,  is  open  to  public 
inspection. 

Amoco  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section. 
Amoco  suggests  that  a  Settlement  Judge 
be  appointed,  that  Amoco's  refund 
obligation  to  Williams  to  held  in 
abeyance  and  that  interest  be  tolled,  on 
the  basis  that  Amoco  has  a 
constitutional  and  statutory  right  to  a 
hearing  before  it  may  be  deprived  of 
property,  i.e.,  the  1983-1988  Kansas  ad 
valorem  tax  reimbursement  dollars  that 
Amoco  previously  collected  from 
Williams.  Amoco  further  alleges  that  it 
made  a  settlement  offer  to  Williams,  and 
that  Williams  rejected  that  offer. 

Amoco  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Williams  and  Amoco  disagree.  Amoco 
further  argues  that  these  issues  must  be 
adjudicated.  Amoco's  alleged  issues  of 
material  fact  include: 


(1)  Amount  of  dollars  of  revenue 
Amoco  collected  for  the  sale  of  its  gas 
in  each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Amoco  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  Amoco  were 
actually  paid  by  customers  of  interstate 
pipelines  through  the  pipeline's  PGA 
process,  i.e.,  how  much  were  the 
pipeline's  customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  Amoco  contends  will  govern  the 
amount  of  interest  owned. 

Amoco's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  WilHam's  refund  claim,  and 
Amoco's  privileged  and  confidential 
offer  of  settlement  to  Williams  (Amoco's 
Attachment  A).  Amoco  also  provides  its 
own  assessment  as  to  how  to  compute 
the  correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f).  any  person  wishing  to  make 
'comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  Amoco's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  by  March  12. 1998.  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  [18  CFR  385.602(f)]. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-5967  Filed  3-6-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Docket  Na  QP98-0-000] 

Amoco  Production  Company;  Notice  of 
Offer  of  Settlement  and  Call  for  the 
Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3, 1998. 

Take  notice  that  on  February  24, 1998, 
Amoco  Production  Company  (Amoco), 
alleging  compliance  with  the 
Commission's  January  28, 1998  Order 
Clarifying  Procedures  (82  FERC 
1 61,059),  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protection  of  its  rights  i}ending 
adjudication  or  settlement,  with  respect 
to  Amoco's  Kansas  ad  valorem  tax 
refund  obligation  to  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle), 
identified  in  the  Statement  of  Refunds 
Ehie  filed  by  Panhandle  in  £>ocket  No 
RP98-40-000.  Amoco's  pleading  is  on 
file  with  the  Commission  and,  except 
for  Amoco's  confidential  offer  of 
settlement,  is  open  to  public  inspection. 
Amoco  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Conunission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section. 
Amoco  suggests  that  a  Settlement  Judge 
be  appointed,  that  Amoco's  refund 
obligation  to  Panhandle  be  held  in 
abeyance  and  that  interest  be  tolled,  on 
the  basis  that  Amoco  has  a 
constitutional  and  statutory  right  to  a 
hearing  before  it  may  be  deprived  of 
property,  i.e.,  the  1983-1988  Kansas  ad 
valorem  tax  reimbiu^ement  dollars  that 
Amoco  previously  collected  from 
Panhandle.  Amoco  further  alleges  that  it 
made  a  settlement  offer  to  Panhandle, 
and  that  Panhandle  rejected  that  offer. 

Amoco  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Panhandle  and  Amoco  disagree.  Amoco 
further  argues  that  these  issues  must  be 
adjudicated.  Amoco's  alleged  issues  of 
materia]  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
Amoco  collected  for  the  sale  of  its  gas 
in  each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Amoco  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  Amoco  were 
actually  paid  by  customers  of  interstate 
pipelines  through  the  pipeline's  PGA 
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process,  i.e.,  how  much  were  the 
pipeline's  customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  Amoco  contends  will  govern  the 
amount  of  interest  owned. 

Amoco's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  Panhandle's  refund  claim,  and 
Amoco's  privileged  and  confidential 
offer  of  settlement  to  Panhandle 
(Amoco's  Attachment  A).  Amoco  also 
provides  its  own  assessment  as  to  how 
to  compute  the  correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  resect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  Amoco's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
by  March  16, 1998  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.602(f)j. 
David  P.  Boergers 
Acting  Secretary. 
[PR  Doc.  98-5972  Filed  3-&-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  QP98-10-000] 

Amoco  Production  Company;  Notice  of 
Offer  of  Settlement  and  Call  for  the 
Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3. 1998. 

Take  notice  that  on  February  24, 1998, 
Amoco  Production  Company  (Amoco), 
alleging  compliance  with  the 
Commission's  January  28,  1998  Order^ 
Clarifying  Procedures  (82  FERC 
1 61,059),  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protection  of  its  rights  j>ending 
adjudication  or  settlement,  with  respect 
to  Amoco's  Kansas  and  valorem  tax 
refund  obligation  to  Colorado  Interstate 
Gas  Company  (QG),  identified  in  the 


Statement  of  Refunds  Due  filed  by  CIG 
in  Docket  No.  RP98-54-000.  Amoco's 
pleading  is  on  file  with  the  Commission 
and,  except  for  Amoco's  confidential 
offer  of  settlement,  is  open  to  public 
inspection. 

Amoco  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.605  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconcifiation 
efforts  fail,  and  that  it  has  compUed 
with  the  requisites  of  that  Section. 
Amoco  suggests  that  a  Settlement  Judge 
be  appointed,  that  Amoco's  refiind 
obligation  to  GG  be  held  in  abeyance 
and  that  interest  be  tolled,  on  the  basis 
that  Amoco  has  a  constitutional  and 
statutory  right  to  a  hearing  before  it  may 
be  deprived  of  property,  i.e.,  the  1983- 
1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  Amoco 
previously  collected  from  QG.  Amoco 
further  alleges  that  it  made  a  settlement 
offer  to  CIG,  and  that  QG  rejected  that 
offer. 

Amoco  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which  QG 
and  Amoco  disagree.  Amoco  further 
argues  that  these  issues  must  be 
adjudicated.  Amoco's  alleged  issues  of 
material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
Amoco  collected  for  the  sale  of  its  gas 
in  each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Amoco  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  Amoco  were 
actually  paid  by  customers  of  interstate 
pipelines  through  the  pipeline's  PGA 
process,  i.e.,  how  much  were  the 
pipeline's  customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP. 
which  Amoco  contends  will  govern  the 
amount  of  interest  owned. 

Amoco's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  CIG's  refund  claim,  and 
Amoco's  privledged  and  confidential 
offer  of  settlement  to  QG  (Amoco's 
Attachment  A).  Amoco  also  provides  its 
own  assessment  as  to  how  to  compute 
the  correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
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comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  Amoco's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
by  March  16, 1998,  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.602(f)l. 
David  P.  Boergen, 
Acting  Secretary. 
[PR  Doc.  98-5973  Filed  3-6-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QP98-1 2-000] 

Amoco  Production  Company;  Notice  of 
Offer  of  Settlement  and  Call  for  the 
Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3, 1998. 

Take  notice  of  that  on  February  24, 
1998,  Amoco  Production  Company 
(Amoco),  alleging  compliance  with  the 
Commission's  January  28, 1998  Order 
Clarifying  Procedures  (82  FERC 
^  61,059),  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  Amoco's  Kansas  ad  valorem  tax 
refund  obligation  to  Northern  Natural 
Gas  Company  (Northern  Natural), 
identified  in  the  Statement  of  Refunds 
Due  filed  by  Northern  Natural  in  Docket 
No.  RP98-39-000.  Amoco's  pleading  is 
on  file  with  the  Commission  and,  except 
for  Amoco's  confidential  offer  of 
settlement,  is  open  to  public  inspection. 
Amoco  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section. 
Amoco  suggests  that  a  Settlement  Judge 
be  appointed,  that  Amoco's  refund 
obligation  to  Northern  Natural  be  held 
in  abeyance  and  that  interest  be  tolled, 
on  the  basis  that  Amoco  has  a 
constitutional  and  statutory  right  to  a 
hearing  before  it  may  be  deprived  of 
property,  i.e..  the  1983-1988  Kansas  ad 
valorem  tax  reimbursement  dollars  that 
Amoco  previously  collected  from 
Northern  Natural.  Amoco  further  alleges 


that  it  made  a  settlement  offer  to 
Northern  Natural,  and  that  Northern 
Natural  rejected  that  offer. 

Amoco  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Northern  Natural  and  Amoco  disagree. 
Amoco  further  argues  that  these  issues 
must  be  adjudicated.  Amoco's  alleged 
issues  of  material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
Amoco  collected  for  the  sale  of  its  gas 
in  each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Amoco  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  Amoco  were 
actually  paid  by  customers  of  interstate 
pipelines  tfirough  the  pipeline's  PGA 
process,  i.e..  how  much  were  the 
pipeline's  customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  Amoco  contends  will  govern  the 
amount  of  interest  owned. 

Amoco's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  Northern  Natural's  refund 
claim,  and  Amoco's  priviledged  and 
confidential  offer  of  settlement  to 
Northern  Natural  (Amoco's  Attachment 
A).  Amoco  also  provided  its  own 
assessment  as  to  how  to  compute  the 
correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  Amoco's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  by  March  16,  1998,  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.602(fll. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-5975  Filed  3-6-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP98-1 4-000] 

Anadarko  Petroleum  Corporation; 
Notice  of  Offer  of  Settlement  and  Call 
for  the  Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3, 1998. 

Take  notice  that  on  February  24, 1998, 
Anadarko  Petroleum  Corporation 
(Anadarko),  alleging  compUance  with 
the  Commission's  January  28, 1998 
Order  Clarifying  Procedures  (82  FERC 
1 61,059),  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  Anadarko's  Kansas  ad  valorem  tax 
refund  obligation  to  Northern  Natural 
Gas  Company  (Northern  Natural), 
identified  in  the  Statement  of  Refunds 
Ehie  filed  by  Northern  Natural  in  Docket 
No.  RP98-39-000.  Anadarko's  pleading 
is  on  file  with  the  Commission  and, 
except  for  Anadarko^  confidential  offer 
of  settlement,  is  open  to  public 
inspection. 

Anadarko  contends  that  the 
Commission  has  established  a 
procedure  to  follow,  under  18  CFR 
385.602  of  the  commission's 
regulations,  when  informal  settlement 
or  reconciliation  efforts  fail,  and  that  it 
has  complied  writh  the  requisites  of  that 
Section.  Anadarko  suggests  that  a 
Settlement  Judge  be  appointed,  that 
Anadarko's  refund  obligation  to 
Northern  Natural  be  held  in  abeyance 
and  that  interest  be  tolled,  on  the  basis 
that  Anadarko  has  a  constitutional  and 
statutory  right  to  a  hearing  before  it  may 
be  deprived  of  property,  i.e.,  the  1983- 
1988  Kansas  ad  volorem  tax 
reimbursement  dollars  that  Anadarko 
previously  collected  from  Northern 
Natural.  Anadarko  further  alleges  that  it 
may  be  settlement  offer  to  Northern 
Natural,  and  that  Northern  Natural 
rejected  that  offer. 

Anadarko  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Northern  Natural  and  Anadarko 
disagree.  Anadarko  further  argues  that 
these  issues  must  be  adjudicated. 
Anadarko's  alleged  issues  of  material 
fact  include: 

(1)  The  amount  of  dollars  of  revenue 
Anadarko  collected  for  the  sale  of  its  gas 
in  each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Anadarko  collected  were  in  excess  of 
the  maximum  lawful  price  (MLP)  in 
each  relevant  time  period; 
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(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  Anadarko  were 
actually  paid  by  customers  of  interstate 
pipelines  through  the  pipeline's  PGA 
process,  i.e.,  how  much  were  the 
pipeline's  customers  overcharged;  and 

l4)  Assimiing  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
pajring  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  Anadarko  contends  will  govern 
the  amount  of  interest  owned. 

Anadarko's  pleading  includes  its 
claim  that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  Northern  Natural's  refund 
claim,  and  Anadarko's  privileged  and 
confidential  offer  of  settlement  to 
Northern  Natural  (Anadarko's 
Attachment  A).  Anadarko  also  provides 
its  own  assessment  as  to  how  to 
compute  the  correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  Anadarko's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  by  March  16. 1998.  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.602(f)J. 
David  P.  Boergen. 
Acting  Secretary. 

[FR  Doc.  98-5957  Filed  3-6-98;  8:45  am) 
BILUNO  COM  •n7-«1-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  Na  QP98-17-000] 

Anadarko  Petroleum  Corporation; 
Notice  of  Offer  of  Settlement  and  Call 
for  the  Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3. 1998. 

Take  notice  that  on  February  24. 1998, 
Anadarko  Petroleiun  Corporation 
(Anadarko),  alleging  compliance  with 
the  Commission's  January  28, 1998 
Order  Clarifying  Procedures  (82  FERC 
1 61,059),  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 


protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  Anadarko's  Kansas  ad  valorem  tax 
refund  obligation  to  Colorado  Interstate 
Gas  Company  (QG),  identified  in  the 
Statement  of  Refunds  Due  filed  by  QG 
in  Docket  No.  RP98-54-000.  Anadarko's 
pleading  is  on  file  with  the  Commission 
and,  except  for  Anadarko's  confidential 
offer  of  settlement,  is  open  to  public 
inspection. 

Anadarko  contends  that  the 
Commission  has  established  a 
procedure  to  follow,  under  18  CFR 
385.602  of  the  Commission's 
regulations,  when  informal  settlement 
or  reconciliation  efforts  fail,  and  that  it 
has  complied  with  the  requisites  of  that 
Section.  Anadarko  suggests  that  a 
Settlement  Judge  be  appointed,  that 
Anadarko's  refund  obligation  to  QG  be 
held  in  abeyance  and  that  interest  be 
tolled,  on  the  basis  that  Anadarko  has  a 
constitutional  and  statutory  right  to  a 
hearing  before  it  may  be  deprived  of 
property,  i.e.,  the  1983-1988  Kansas  ad 
valorem  tax  reimbursement  doltars  that 
Anadarko  previously  collected  from 
QG.  Anadarko  further  alleges  that  it 
made  a  settlement  offer  to  QG,  and  that 
CIG  rejected  that  offer. 

Anadarko  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which  QG 
and  Anadarko  disagree.  Anadarko 
further  argues  that  these  issues  must  be 
adjudicated.  Anadarko's  alleged  issues 
of  material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
Anadarko  collected  for  the  sale  of  its  gas 
in  each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Anadarko  collected  were  in  excess  of 
the  maximum  lawful  price  (MLP)  in 
each  relevant  time  period; 

(3)  How  much  (ifany)  of  the  excess 
dollars  collected  by  Anadarko  were 
actually  paid  by  customers  of  interstate 
pipelines  through  the  pipeline's  PGA 
process,  i.e.,  how  much  were  the 
pipeline's  customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 

interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  Anadarko  contends  will  govern 
the  amount  of  interest  owned. 

Anadarko's  pleading  includes  its 
claim  that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  CIG's  refund  claim,  and 
Anadarko's  privileged  and  confidential 
offer  of  settlement  to  CIG  (Anadarko's 
Attachment  A).  Anadarko  also  provides 
its  own  assessment  as  to  how  to 
compute  the  correct  refund  amount. 


The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(0,  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  Anadarko's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  by  March  16, 1998,  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.602(f)]. 
David  P.  Boersen, 
Acting  Secretary. 
[FR  Doc  98-5960  Filed  3-6-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctol  No.  QP9e-18-000] 

Anadarko  Petroleum  Corporation; 
NotkM  of  Offer  of  Settlement  and  Call 
for  the  ProtectkMi  of  Rights  Pending 
Ad)udicatk>n  or  Settlement 

March  3, 1998. 

Take  notice  that  on  February  24, 1998, 
Anadarko  Petroleum  Corporation 
(Anadarko),  alleging  compliance  with 
the  Commission's  January  28, 1998 
Order  Clarifying  Procedures  (82  FERC 
1 61,059),  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  Anadarko's  Kansas  ad  valorem  tax 
refund  obligation  to  Williams  Gas 
Pipelines  Central,  Inc.,  formerly: 
Williams  Natural  Gas  Company 
(Wilhams).  identified  in  the  Statement 
of  Refunds  Due  filed  by  Williams  in 
Docket  No.  RP98-52-000.  Anadarko's 
pleading  is  on  file  with  the  Commission 
and,  except  for  Anadarko's  confidential 
offer  of  settlement,  is  open  to  public 
inspection. 

Anadarko  contends  that  the 
Commission  has  established  a 
procedure  to  follow,  under  18  CFR 
385.602  of  the  Commission's 
regulations,  when  informal  settlement 
or  reconciliation  efforts  fail,  and  that  it 
has  complied  with  the  requisites  of  that 
Section.  Anadarko  suggests  that  a 
Settlement  Judge  be  appointed,  that 
Anadarko's  refund  obligation  to 
Williams  be  held  in  abeyance  and  that 
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interest  be  tolled,  on  the  basis  that 
Anadarko  has  a  constitutional  and 
statutory  right  to  a  hearing  before  it  may 
be  deprived  of  property,  i.e.,  the  1983- 
1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  Anadarko 
previously  collected  from  Williams. 
Anadarko  further  alleges  that  it  made  a 
settlement  offer  to  Williams,  and  that 
Williams  rejected  that  offer. 

Anadarko  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Williams  and  Anadarko  disagree. 
Anadarko  further  argues  that  these 
issues  must  be  adjudicated.  Anadarko's 
alleged  issues  of  material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
Anadarko  collected  for  the  sale  of  its  gas 
in  each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Anadariio  collected  were  in  excess  of 
the  maximum  lawful  price  (MLP)  in 
each  relevant  time  period: 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  Anadarko  were 
actually  paid  by  customers  of  interstate 
pipeline  through  the  pipeline's  PGA 
process,  i.e.,  how  much  were  the 
pipeline's  customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  Anadarko  contends  will  govern 
the  amount  of  interest  owned. 

Anadarko's  pleading  includes  its 
claim  that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  William's  refund  claim,  and 
Anadarko's  privledged  and  confidential 
offer  of  settlement  to  Williams 
(Anadarko's  Attacfunent  A).  Anadarko 
also  provides  its  own  assessment  as  to 
how  to  compute  the  correct  refund 
amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  wiUi  respect  to  an  offer  of 
settlement  must  be  do  so  not  later  than 
20  days  after  the  date  the  settlement 
offer  was  filed.  Reply  comments  must  be 
filed  not  later  than  30  days  after  the  date 
the  settlement  offer  was  Bled. 
Accordingly,  any  person  desiring  to  file 
comments  with  respect  to  Anadarko's 
offer  of  settlement  should  flle  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  by  March  16, 1998,  in 
accordance  with  the  requirements  of  the 


Commission's  Rules  of  Practice  and 

Procedure  [18  CFR  385.602(f)]. 

David  P.  Batrgers, 

Acting  Secretary. 

|FR  Doc.  98-5961  Filed  3-6-98;  8:45  am) 

BILUNG  COOe  S717t01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  GP98-«-000] 

Anadarko  Petroleum  Corporation; 
Notice  of  Offer  of  Settlement  and  Call 
for  the  Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3, 1998. 

Take  notice  that  on  February  19, 1998, 
Anadarko  Petroleum  Corporation 
(Anadarko),  alleging  compliance  with 
the  Commission's  January  28, 1998 
Order  Clarifying  Procedures  (82  FERC 
1 61,059),  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  v«dth  respect 
to  Anadarko's  Kansas  ad  valorem  tax 
refund  obligation  to  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle), 
identified  in  the  Statement  of  Refunds 
Due  filed  by  Panhandle  in  Docket  No. 
RP98-40-000.  Anadarko's  pleading  is 
on'  file  with  the  Commission  and,  except 
for  Anadarko's  confidential  offer  of 
settlement,  is  open  to  public  inspection. 

Anadarko  contends  that  the 
Commission  has  established  a 
procedure  to  follow,  under  18  CFR 
385.602  of  the  Commission's 
regulations,  when  informal  settlement 
or  reconciliation  efforts  fail,  and  that  it 
has  complied  with  the  requisites  of  that 
Section.  Anadarko  suggests  that  a 
Settlement  Judge  be  appointed,  that 
Anadarko's  refund  obligation  to 
Panhandle  be  held  in  abeyance  and  that 
interest  be  tolled,  on  the  basis  that 
Anadarko  has  a  constitutional  and 
statutory  right  to  a  hearing  before  it  may 
be  deprived  of  property,  i.e.,  the  1983- 
1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  Anadarko 
previously  collected  from  Panhandle. 
Anadarko  further  alleges  that  it  made  a 
settlement  offer  to  Panhandle,  and  that 
Panhandle  rejected  that  offer. 

Anadarko  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Panhandle  and  Anadarko  disagree. 
Anadarko  further  argues  that  these 
issues  must  be  adjudicated.  Anadarko's 
alleged  issues  of  iraterial  fact  include: 


(1)  The  amount  of  dollars  of  revenue 
Anadarko  collected  for  the  sale  of  its  gas 
in  each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Anadarko  collected  were  in  excess  of 
the  maximum  lawful  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  Anadarko  were 
actually  paid  by  customers  of  interstate 
pipeline  through  the  pipeline's  PGA 
process,  i.e.,  how  much  were  the 
pipeline's  customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  Anadarko  contends  will  govern 
the  amount  of  interest  owned. 

Anadarko's  pleading  includes  its 
claim  that  it  has  complied  with  the 
Commission's  orders  requiring  a  ' 
statement  of  its  basic  principles  for 
rejecting  Panhandle's  refund  claim,  and 
Anadarko's  privileged  and  confidential 
offer  of  settlement  to  Panhandle 
(Anadarko's  Attachment  A).  Anadarico 
also  provides  its  own  assessment  as  to 
how  to  compute  the  correct  refund 
amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  widi  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  Anadarko's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  by  March  11, 1998,  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.602(f)l. 
David  P.  Boerfers, 
Acting  Secretary. 
(PR  Doc.  98-5969  Filed  3-6-98;  8:45  am] 

BHJJNG  COOE  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  B)98-1955-000] 

The  Callfomia  Power  Exchange 
Corporation;  Notice  of  Filing 

March  2, 1998. 

Take  notice  that  on  February  20,  1998, 
the  California  Power  Exchange 
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Corporation  (PX),  tendered  for  filing  a 
Meter  Service  Agreement  for  PX 
Participants  executed  by  the  PX  and  San 
Diego  Gas  &  Electric  Company  for 
acceptance  by  the  Commission.  The  PX 
requests  that  the  Commission  disclaim 
jurisdiction  over  this  and  other  Meter 
Service  Agreements  or,  in  the 
alternative,  waive  the  requirement  that 
such  executed  versions  of  the  pro  forma 
Meter  Service  Agreement  accepted  for 
filing  by  the  Commission  be  submitted 
to  the  Commission. 

The  PX  states  that  this  filing  has  been 
served  on  all  parties  to  Docket  Nos. 
EC96-19-003  and  ER96-1663-003  and 
the  California  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
March  16, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
DmrU  P.  Boergera, 
Acting  Secretary. 
(PR  Doc.  98-5901  Filed  3-6-98;  8:45  am] 

aiLUNQ  OOOE  •M7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-2350-010| 

CMS  Marketing  Services  and  Trading; 
Notice  of  FHIng 

March  3, 1998. 

Take  notice  that  on  February  18, 1998, 
CMS  Marketing  Services  and  Trading 
tendered  for  filing  a  Notification  of 
Change  in  Status  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 


March  9, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 

(PR  Doc.  98-5949  Filed  3-6-98;  8:45  am] 
MLUNQ  CODE  tri7-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

(DodMt  Na  RPt7-4M-OeO] 

CNG  Transmission  Coiporatton;  Notice 
of  Infomuri  SaMsmant  Confaranea 

March  3, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Monday,  Mardh  9, 
1998,  at  9:00  a.m.,  at  die  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  docket 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  William  J.  Collins  at  (202)  208- 
0248. 

David  P.  Boergen, 
Acting  Secretary. 

(PR  Doc.  98-5953  Piled  3-6-98:  8:45  am] 
MLUNQ  OOOE  S717-ei-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPe7-406-011] 

CNG  Transmission  Corporation;  Notice 
of  Tariff  Compliance  FHing 

March  3, 1998. 

Take  notice  that  on  February  26, 1998, 
CNG  Transmission  Corporation  (CJJG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  tariff  sheets  Usted  below. 

Docket  No.  RP98-91-003  (proposed 
Effective  Date  of  January  1, 1998): 


Srd  Sub.  Fifteenth  Revised  Sheet  No.  31 
3rd  Sub.  Twenty-Seventh  Rev.  Sheet  No.  32 
3rd  Sub.  Twenty-Seventh  Rev.  Sheet  No.  33 
3rd  Substitute  Twelfth  Rev.  Sheet  No.  34 
3rd  Substitute  Fourth  Rev.  Sheet  No.  37 

Docket  No.  RP98-1 03-002  (proposed 
Effective  Date  of  February  1, 1998): 

2nd  Sub.  Thirty-Fourth  Rev.  Sheet  No.  32 
2nd  Sub.  Thirty-Fourth  Rev.  Sheet  No.  33 

CNG  states  that  the  pur{>ose  of  this 
filing  is  to  remove  from  base  rates  in 
Docket  No.  RP97-406,  effective  as  of 
January  1, 199af,  CNG's  proposal  to 
recover  gathering  costs  that  it  intended 
to  recover  throu^  the  ACRM  surcharge, 
but  was  unable  to  put  into  efiect 
because  of  the  QHnraission's  five  month 
suspension  in  Docket  No.  RP98-91. 
CNG's  filing  is  also  intended  to  align  its 
stranded  cost  surchaige  fiUng  in  Docket 
No.  98-103  with  the  resulting 
adjustment  to  base  rate  levels,  effective 
as  of  February  1, 1996. 

CNG  states  that  it  is  OMSiplying  with 
these  aspects  of  the  ot^ar  immediately, 
in  an  effort  to  secure  tale  certainty  for 
its  customers  at  the  earliest  possible 
date.  CNG  intends  to  ounply  with  all 
other  aspects  of  the  February  25  order, 
within  the  fifteen  days  provided.  CNG 
also  reserves  the  ri^  to  pursue 
rehearing  of  the  Febraary  25  order,  and 
file  revised  rates  tbat  leflect  the  ultimate 
outcome  of  that  rehearing  request. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  its  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  BoergCTs, 
Acting  Secretary. 
(FR  Doc.  98-5954  Filed  3-6-98;  8:45  am) 

MLUNQ  CODE  (717-01-M 


UMI 


11432 


I 

Federal  Register /Vol.  63,  No.  45 /Monday,  March  9,  ig98/Noticds 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-4-34-000] 

Florida  Qas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Qas  Tariff 

March  3, 1998. 

Take  notice  that  on  February  26, 1998, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  effective  April  1, 1998, 
the  following  tariff  sheets: 

Twenty-Sixth  Revised  Sheet  No.  8A 
Seventeenth  Revised  Sheet  No.  8A.01 
Eighteenth  Revised  Sheet  No.  8A.02 
Twenty-Third  Revised  Sheet  No.  SB 
Sixteenth  Revised  Sheet  No.  8B.01 

FGT  states  that  Section  27  of  the 
General  Terms  and  Conditions  (GTC)  of 
its  Tariff  provides  for  the  recovery  by 
FGT  of  gas  used  in  the  operation  of  its 
system  and  gas  lost  from  the  system  or 
otherwise  unaccounted  for.  The  fuel 
reimbursement  charges  pursuant  to 
Section  27  consist  of  the  Fuel 
Reimbursement  Charge  Percentage 
(FRCP),  designed  to  recover  current  fuel 
usage  on  an  in-kind  basis,  and  the  Unit 
Fuel  Surcharge  (UFS),  designed  to 
recover  or  refund  previous  under  or 
overcollections  on  a  cash  basis.  Both  the 
FRCP  and  the  UFS  are  applicable  to 
Market  Area  deliveries  and  are  effective 
for  seasonal  periods,  changing  effective 
each  April  1  (for  the  Simimer  Period) 
and  each  October  1  (for  the  Winter 
Period). 

FGT  states  that  it  is  fiUng  to  establish 
an  FRCP  of  3.46%  to  become  effective 
April  1, 1998.  Pursuant  to  the  terms  of 
Section  27.B  of  the  GTC,  FGT  may  file 
for  adjustments  to  actual  fuel  usage  and 
lost  and  unaccounted  for  gas  or 
deliveries  when  computing  the  FRCP. 
FGT's  lost  and  unaccounted  for  gas  as 
a  percentage  of  deliveries  has  averaged 
between  0.25%  and  0.50%  on  an 
historical  basis.  FGT  believes  this 
component  of  the  FRCP  calculation 
should  be  adjusted  to  recognize  the 
unusually  high  unaccounted  for  loss  of 
0.7729%  experienced  from  April  1997 
through  September  1997,  the  {>eriod 
which  is  the  basis  for  the  calculation  of 
the  FRCP  to  become  effective  April  1, 
1998. 

Accordingly,  FGT  has  adjusted  its  lost 
and  unaccounted  for  gas  percentage  to 
reflect  FGT's  historical  long-term 
average  of  roughly  0.375%  to  minimize 
the  balance  of  the  deferred  fuel  account 
to  be  resolved  in  a  subsequent  period. 
FGT  states  that  it  is  also  Hling  to 


establish  a  Summer  Period  UFS  of 
$0.0139  per  MMBtu  to  become  effective 
April  1, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  p>erson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Bocrgers, 
Acting  Secretary. 
(FR  Doc.  98-5955  Filed  3-6-98;  8:45  am] 

BILLMO  COOC  •717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER98-1981-000] 

LO&E  Energy  IMarketing  Inc.;  Notice  of 
Filing 

March  3, 1998. 

Take  notice  that  on  February  20, 1998, 
LG4E  Enei|y  Marketing  Inc.  (LEM). 
submitted  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act.  and  Part 
35  of  the  Commission's  Regulations,  an 
Application  for  Authorization  to  Amend 
Market-Based  Rate  Schedule. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  13. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-5951  Filed  3-6-98;  8:45  am] 

BMJJNG  CODE  a717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  QPt8-1»-000] 

MoMI  Oil  Corporation;  Notice  of  Offer 
of  Settlement  and  Call  for  the 
Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3. 1998. 

Take  notice  that  on  February  24, 1998, 
Mobil  Oil  Corporation  (Mobil),  alleging 
compliance  with  the  Commission's 
January  28,  1998  Order  Clarifying 
Procedures  (82  FERC  1 61,059),  filed  an 
offer  of  settlement  with  the 
Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  Mobil's  Kansas  ad  valorem  tax  refund 
obligation  to  Williams  Gas  PipeUnes 
Central,  Inc.,  formerly:  Williams  Natural 
Gas  Company  (Williams),  identified  in 
the  State  of  Refunds  Due  filed  by 
Williams  in  Docket  No  RP98-52-000. 
Mobil's  pleading  is  on  file  with  the 
Commission  and,  except  for  Mobil's 
confidential  offer  of  settlement,  is  open 
to  public  inspection. 

Mobil  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section. 
Mobil  suggests  that  a  Settlement  Judge 
be  appointed,  that  Mobil's  refund 
obligation  to  Williams  be  held  in 
abeyance  and  that  interest  be  tolled,  on 
the  basis  that  Mobil  has  a  constitutional 
and  statutory  right  to  a  hearing  before  it 
may  be  deprived  of  property  i.e.,  the 
1983-1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  Mobil 
previously  collected  firom  Williams. 
Mobil  further  alleges  that  it  made  a 
settlement  offer  to  Williams,  and  that 
Williams  rejected  that  offer. 

Mobil  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Williams  and  Mobil  disagree.  Mobil 
further  argues  that  these  issues  must  be 
adjudicated.  Mobil's  alleged  issues  of 
material  fact  include: 
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(1)  The  amount  of  dollars  of  revenue 
Mobil  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Mobil  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  Mobil  were  actually 
paid  by  customers  of  interstate  pipelines 
through  the  pipeline's  PGA  process,  i.e., 
how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  Mobil  contends  will  govern  the 
amount  of  interest  owned. 

Mobil's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  Williams'  refund  claim,  and 
Mobil's  privileged  and  confidential  offer 
of  settlement  to  Williams  (Mobil's 
Attachment  A).  Mobil  also  provides  its 
own  assessment  as  to  how  to  compute 
the  correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
day  after  the  date  the  settlement  offer 
was  nied.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  Mobil's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
by  March  16, 1998,  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  [18  CFR 
385.602(f)]. 

David  P.  Boergers, 

Acting  Secretary. 

(PR  Doc.  98-5956  Filed  3-6-98;  8:45  am] 
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Mobil  Oil  Corporation;  Notice  of  Offer 
of  Settlement  ami  Call  for  the 
Protectiori  of  Rights  Pending 
Adjudication  or  Settlement 

March  3, 1998. 

Take  notice  that  on  February  20, 1998, 
Mobil  Oil  Corporation  (Mobil),  alleging 
compliance  with  the  Commission's 
January  28,  1998  Order  Clarifying 
Procedures  (82  FERC  161,059),  filed  an 
offer  of  settlement  with  the 
Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  Mobil's  Kansas  ad  valorem  tax  refund 
obligation  to  Northern  Natural  Gas 
Company  (Northern  Natural),  identified 
in  the  Statement  of  Refunds  Due  filed  by 
Northern  Natural  in  Docket  No.  RP98- 
39-000.  Mobil's  pleading  is  on  file  with 
the  Commission  and,  except  for  Mobil's 
confidential  offer  of  settlement,  is  open 
to  public  inspection. 

Mobil  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section. 
Mobil  suggests  that  a  Settlement  Judge 
be  appointed,  that  Mobil's  refund 
obligation  to  Northern  Natural  be  held 
in  abeyance  and  that  interest  be  tolled, 
on  the  basis  that  Mobil  has  a 
constitutional  and  statutory  right  to  a 
hearing  before  it  may  be  deprived  of 
property,  i.e.,  the  1983-1988  Kansas  ad 
valorem  tax  reimbursement  dollars  that 
Mobil  previously  collected  form 
Northern  Natural.  Mobil  further  alleges 
that  it  made  a  settlement  offer  to 
Northern  Natural,  and  thatUorthem 
Natural  rejected  that  offer. 

Mobil  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Northern  Natural  and  Mobil  disagree. 
Mobil  further  ai^es  that  these  issues 
must  be  adjudicated.  Mobil's  alleged 
issues  of  material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
Mobil  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
Mobil  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  Mobil  were  actually 
paid  by  customers  of  interstate  pipelines 


through  the  pipeline's  PGA  process,  i.e., 
how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  Mobil  contends  will  govern  the 
amount  of  interest  owned. 

Mobil's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  Northern  Natural's  refund 
claim,  and  Mobil's  privileged  and 
confidential  offer  of  settlement  to 
Northern  Natural  (Mobil's  Attachment 
A).  Mobil  also  provides  its  own 
assessment  as  to  how  to  compute  the 
correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  Mobil's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  by  March  12, 1998.  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  [18  CFR  385.602(f)]. 
David  P.  Boergere, 
Acting  Secretary. 
[PR  Doc.  98-5968  Filed  3-6-98;  8:45  ami 

BiLUNO  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QP98-1 5-000] 

OXY  USA,  Inc.;  Notice  of  Offer  of 
Settlement  and  Call  for  the  Protection 
of  Rights  Pending  Adjudication  or 
Settlement 

March  3. 1998. 

Take  notice  that  on  February  24, 1998, 
OXY  USA.  Inc.  (OXY),  alleging 
compliance  with  the  Commission's 
January  28, 1998  Order  Clarifying 
Procedures  (82  FERC  1 61,059),  filed  an 
offer  of  settlement  with  the 
Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  OKY's  Kansas  ad  valorem  tax  refund 


UMI 


11434 


I 

Federal  Register /Vol.  63.  No.  45 /Monday.  March  9,  1998 /Notices 


obligation  to  K  N  Interstate  Gas 
Transmission  Company  (KNI). 
identified  in  the  Statement  of  Refunds 
Due  filed  by  KNI  in  Docket  No.  RP98- 
53-000.  OXY's  pleading  is  on  file  with 
the  Commission  and,  except  for  OXY's 
confidential  offer  of  settlement,  is  open 
to  public  inspection. 

OXY  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section.  OXY 
suggests  that  a  Settlement  Judge  be 
appointed,  that  OXY's  refund  obligation 
to  KNI  be  held  in  abeyance  and  that 
interest  be  tolled,  on  the  basis  that  OXY 
has  a  constitutional  and  statutory  right 
to  a  hearing  before  it  may  be  deprived 
of  property,  i.e.,  the  1983-1988  Kansas 
ad  valorem  tax  reimbursement  dollars 
that  OXY  previously  collected  from 
KNI.  OXY  further  alleges  that  it  made  a 
settlement  offer  to  KNI,  and  that  KNI 
rejected  that  offer. 

OXY  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which  KNI 
and  OXY  disagree.  OXY  further  argues 
that  these  issues  must  be  adjudicated. 
OXY's  alleged  issues  of  material  fact 
include: 

(1)  The  amount  of  dollars  of  revenue 
OXY  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
OXY  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  OXY  were  actually 
paid  by  customers  of  interstate  pipelines 
through  the  pipeline's  PGA  process,  i.e., 
how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  OXY  contends  will  govern  the 
amount  of  interest  owned. 

OXY's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  KNI's  refund  claim,  and  OXY's 
priviledged  and  confidential  offer  of 
settlement  to  KNI  (OXY's  Attachment 
A).  OXY  also  provides  its  own 
assessment  as  to  how  to  compute  the 
correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 


385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  OXY's  offer  of  settlement 
should  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  by 
March  16, 1998,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  [18  CFR 
385.602(f)l. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  9ft-5958  Filed  3-6-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
[Docket  No.  QP98-3-000] 

OXY  USA.  Inc.;  Notice  of  Offer  of 
Settlement  and  Call  for  the  Protection 
of  Rights  Pending^  Adjudication  or 
Settlement 

March  3. 1998. 

Take  notice  that  on  February  20, 1998, 
OXY  USA.  hic.  (OXY),  alleging 
complianae  with  the  Commission's 
January  28, 1998  Order  Clarifying 
Procedures  (82  FERC  1 61,059),  filed  an 
offer  of  settlement  with  the 
Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  OXY's  Kansas  ad  valorem  tax  refund 
obligation  to  Williams  Gas  Pipelines 
Central,  Inc.,  formerly:  Williams  Natural 
Gas  Company,  (Williams),  identified  in 
the  Statement  of  Refunds  Due  filed  by 
Williams  in  Docket  No.  RP98-52-000. 
OXY's  pleading  is  on  file  with  the 
Commission  and,  except  for  OXY's 
confidential  offer  of  settlement,  is  open 
to  public  inspection. 

OXY  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section.  OXY 
suggests  that  a  Settlement  Judge  be 
appointed,  that  OXY's  refund  obligation 
to  Williams  be  held  in  abeyance  and 
that  interest  be  tolled,  on  the  basis  that 
OXY  has  a  constitutional  and  statutory 
right  to  a  hearing  before  it  may  be 
deprived  of  property,  i.e.,  the  1983- 
1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  OXY 
previously  collected  from  Williams. 
OXY  further  alleged  that  it  made  a 


settlement  offer  to  Williams,  and  that 
Williams  rejected  that  offer. 

OXY  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Williams  and  OXY  disagree.  OXY 
further  argues  that  these  issues  must  be 
adjudicated.  OXY's  alleged  issues  of 
material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
OXY  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
OXY  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  OXY  were  actually 
paid  by  customers  of  interstate  pipelines 
through  the  pipeline's  PGA  process,  i.e., 
how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  OXY  contends  will  govern  the 
amount  of  interest  owned. 

OXY's  pleading  includes  its  claim 
that  it  has  complied  writh  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  Williams's  refund  claim,  and 
OXY's  privileged  and  confidential  offer 
of  settlement  to  Williams  (OXY's 
Attachment  A).  OXY  also  provides  its 
own  assessment  as  to  how  to  compute 
the  correct  refund  amoimt. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  OXY's  offer  of  settlement 
should  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  Washington.  D.C.  20426,  by 
March  12, 1998.  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  [18  CFR 
385.602(f)]. 
David  P.  Bosrfen, 
Acting  Seaetmy. 
[FR  Doc.  98-5966  Filed  3-6-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  QP98-7-000] 

OXY  USA.  Inc.;  Notice  of  Offer  of 
Settlement  and  Call  for  the  Protection 
of  Rights  Pending  Adjudication  or 
Settlement 

March  3, 1998. 

Take  notice  that  on  February  23, 1998, 
OXY  USA,  Inc.  (OXY),  alleging 
compliance  with  the  Commission's 
January  28,  1998  Order  Clarifying 
Procedures  (82  FERC  1 61,059),  filed  an 
offer  of  settlement  with  the 
Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  OXY's  Kansas  ad  valorem  tax  refund 
obligation  to  Panhandle  Eastern  Pipe 
Line  Company  (Panhandle),  identified 
in  the  Statement  of  Refunds  Due  filed  by 
Panhandle  in  Docket  No.  RP98-40-000. 
OXY's  pleading  is  on  file  with  the 
Conunission  and,  except  for  OXY's 
confidential  offer  of  settlement,  is  open_ 
to  public  inspection. 

OXY  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section.  OXY 
suggests  that  a  Settlement  Judge  be 
appointed,  that  OXY's  refund  obfigation 
to  Panhandle  be  held  in  abeyance  and 
that  interest  be  tolled,  on  the  basis  that 
OXY  has  a  constitutional  and  statutory 
right  to  a  hearing  before  it  may  be 
deprived  of  property,  i.e.,  the  1983- 
1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  OXY 
previously  collected  from  Panhandle. 
OXY  further  alleges  that  it  made  a 
settlement  offer  to  Panhandle,  and  that 
Panhandle  rejected  that  offer. 

OXY  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Panhandle  and  OXY  disagree.  OXY 
further  argues  that  these  issues  must  be 
adjudicated.  OXY's  alleged  issues  of 
material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
OXY  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
OXY  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  OXY  were  actually 
paid  by  customers  of  interstate  pipelines 
throu^  the  pipeline's  PGA  process,  i.e.. 


how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  OXY  contends  will  govern  the 
amount  of  interest  owned. 

OXY's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  Panhandle's  refund  claim,  and 
OXY's  privileged  and  confidential  offer 
of  settlement  to  Panhandle  (OXY's 
Attachment  A).  OXY  also  provides  its 
own  assessment  as  to  how  to  compute 
the  correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  wiUi  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
writh  respect  to  OXY's  offer  of  settlement 
should  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  by 
March  16, 1998,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  [18  CFR 
385.602(01. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-5970  Filed  3-6-98;  8:45  am] 

BILUNG  CODE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP98-8-000] 

OXY  USA,  Inc.;  Notice  of  Offer  of 
Settlement  and  Call  for  the  Protection 
of  Rights  Pending  Adjudication  or 
Settlement 

March  3, 1998. 

Take  notice  that  on  February  23,  1998, 
OXY  USA.  Inc.  (OXY).  alleging 
compliance  with  the  Commis^on's 
January  28, 1998  Order  Clarifying 
Procedures  (82  FERC  161,059),  filed  an 
offer  of  settlement  with  the 
Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  OXY's  Kansas  ad  valorem  tax  refund 
obligation  to  Northern  Natural  Gas 
Company  (Northern  Natiu-al),  identified 


in  the  Statement  of  Refunds  Due  filed  by 
Northern  Natural  in  Docket  No.  RP98- 
39-000.  OXY's  pleading  is  on  file  with 
the  Commission  and,  except  for  OXY's 
confidential  offer  of  settlement,  is  open 
to  public  inspection. 

OXY  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section.  OXY 
suggests  that  a  Settlement  Judge  be 
appointed,  that  OXY's  refund  obligation 
to  Northern  Natural  be  held  in  abeyance 
and  that  interest  be  tolled,  on  the  basis 
that  OXY  has  a  constitutional  and 
statutory  right  to  a  hearing  before  it  may 
be  deprived  of  property,  i.e..  the  1983- 
1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  OXY 
previously  collected  from  Northern 
Natural.  OXY  further  alleges  that  it 
made  a  settlement  offier  to  Northern 
Natural,  and  that  Northern  Natural 
rejected  that  offer. 

OXY  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Northern  Natural  and  OXY  disagree. 
OXY  further  argues  that  these  issues 
must  be  adjudicated.  OXY's  alleged 
issues  of  material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
OXY  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
OXY  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  OXY  were  actually 
paid  by  customers  of  interstate  pipelines 
through  the  pipeline's  PGA  process,  i.e., 
how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  OXY  contends  will  govern  the 
amoimt  of  interest  owned. 

OXY's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  Northern  Natural's  refimd 
claim,  and  OXY's  privileged  and 
confidential  offer  of  settlement  to 
Northern  Natural  (OXY's  Attachment 
A).  OXY  also  provides  its  own 
assessment  as  to  how  to  compute  the 
correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
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Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  OXY's  offer  of  settlement 
should  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  by 
March  16, 1998,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  [18  CFR 
3B5.602(f)). 
David  P.  Boergsn, 
Acting  Secretary. 

[FR  Doc.  9»-5971  Filed  3-6-98;  8:45  am) 
MLUNQ  OOOE  fTIT-OI-M 


DEPARTMENT  OF  ENERGY 

F«dwal  Energy  Regulatory 
Commission 

[Dociwi  No.  QP98-11-000] 

OXY  USA.  Inc.;  Notice  of  Offer  of 
Settlement  end  Call  for  the  Protection 
of  Rights  Pending  Adjudication  or 
Settlement 

March  3. 1998. 

Take  notice  that  on  February  24, 1998. 
OXY  USA.  Inc.  (OXY),  alleging 
compliance  with  the  Commission's 
January  28, 1998  Order  Clarifying 
Procedures  (82  FERC 1 61.  059),  filed  an 
offer  of  settlement  with  the 
Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  OXY's  Kansas  ad  valorem  tax  refund 
obligation  to  Colorado  Interstate  Gas 
Company  (QG),  identified  in  the 
Statement  of  Refunds  Ehie  filed  by  CIG 
in  Docket  No.  RP98-54-000.  OXY's 
pleading  is  on  file  with  the  Commission 
and.  except  for  OXY's  confidential  offer 
of  settlement,  is  open  to  public 
inspection. 

CjXY  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Conunission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section.  OXY 
suggests  that  a  Settlement  Judge  be 
appointed,  that  OXY's  refund  obligation 
to  QG  be  held  in  abeyance  and  that 
interest  be  tolled,  on  the  basis  that  OXY 
has  a  constitutional  and  statutory  right 
to  a  hearing  before  it  may  be  deprived 
of  property,  i.e.,  the  1983-1988  Kansas 
ad  valorem  tax  reimbursement  dollars 
that  OXY  previously  collected  from  CIG. 


OXY  further  alleges  that  it  made  a 
settlement  offer  to  CIG,  and  that  CIG 
rejected  that  offer. 

OXY  also  request  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which  CIG 
and  OXY  disagree.  OXY  further  argues 
that  these  issues  must  be  adjudicated. 
OXY's  alleged  issues  of  material  fact 
include:       I 

(1)  The  amount  of  dollars  of  revenue 
OXY  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
OXY  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  OXY  were  actually 
paid  by  customers  of  interstate  pipelines 
through  the  pipeline's  PGA  process,  i.e., 
how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  OXY  contends  will  govern  the 
amount  of  interest  ovsmed. 

OXY's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  CIG's  refund  claim,  and  OXY's 
privledged  and  confidential  offer  of 
settlement  to  CIG  (OXY's  Attachment 
A).  OXY  also  provides  its  own 
assessment  as  to  how  to  compute  the 
correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  OXY's  offer  of  settlement 
should  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  by 
March  16, 1998.  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  [18  CFR 
385.602(f)]. 
David  P.  Boargers, 
Acting  Secretary. 
[PR  Doc.  98-5974  Filed  3-6-98;  8:45  am) 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP9e-1 6-000] 

Union  Pacific  Resources  Company; 
Notice  of  Offer  of  Settlement  and  Call 
for  the  Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3. 1998. 

Take  notice  that  on  February  24, 1998, 
Union  Pacific  Resources  Company 
(UPRC),  alleging  compliance  with  the 
Commission's  January  28, 1998  Order 
Clarifying  Procedures  (82  FERC  1 61, 
059),  filed  an  offer  of  settlement  with 
the  Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  UPRC's  Kansas  ad  valorem  tax  refund 
obligation  to  Williams  Gas  Pipelines 
Central,  Inc.,  formerly:  Williams  Natural 
Gas  Company  CWilliams),  identified  in 
the  Statement  of  Refunds  Due  filed  by 
Williams  in  Docket  No.  RP98-52-000. 
UPRC's  pleading  is  on  file  with  the 
Commission  and,  except  for  UPRC's 
confidential  offer  of  settlement,  is  open 
to  public  inspection. 

UPRC  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section. 
UPRC  suggests  that  a  Settlement  Judge 
be  appointed,  that  UPRC's  refund 
obligation  to  Williams  be  held  in 
abeyance  and  that  interest  be  tolled,  on 
the  basis  that  UPRC  has  a  constitutional 
and  statutory  right  to  a  hearing  before  it 
may  be  deprived  of  property,  i.e..  the 
1983-1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  UPRC 
previously  collected  from  Williams. 
UPRC  further  alleges  that  it  made  a 
settlement  offer  to  Williams,  and  that 
Williams  rejected  that  offer. 

UPRC  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Williams  and  UPRC  disagree.  UPRC 
further  argues  that  these  issues  must  be 
adjudicated.  UPRC's  alleged  issues  of 
material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
UPRC  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
UPRC  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collectied  by  UPRC  were  actually 
paid  by  customers  of  interstate  pipelines 


Federal  Register / Vol.  63,  No.  45 /Monday,  March  9,  1998 /Notices 


11437 


through  the  pipeline's  PGA  process,  i.e., 
how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  Assimiing  that  part  of  the  rehmd 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  UPRC  contends  will  govern  the 
amount  of  interest  owned. 

UPRC's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Ck)mmission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  Williams's  refund  claim,  and 
UPRC's  priviledged  and  confidential 
offer  of  settlement  to  Williams  (UPRC's 
Attachment  A).  UPRC  also  provides  its 
own  assessment  as  to  how  to  compute 
the  correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offiar  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  UPRC's  offer  of 
settlement  should  file  with  the  Federal 
Enei^  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  by  March  16, 1998,  in 
accordance  with  the  requirements  of  the 
Commission's  rules  of  Practice  and 
Procedure  [18  CFR  385.602(f)]. 
David  P.  Boargera, 
Acting  Secretary. 

(PR  Doc.  98-5959  Filed  3-6-98;  8:45  am] 
BIUJNQ  OOOE  inr-oi-M 


DEPARTMENT  OF  ENERQY 

Federal  Energy  Regulatory' 
Commission 

[Docket  No.  QP98-19-000] 

Union  Pacific  Resources  Company; 
Notice  of  Offer  of  Settlement  and  Calf 
for  the  Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3. 1998. 

Take  notice  that  on  February  24, 1998, 
Union  Pacific  Resources  Company 
(UPRC),  alleging  comphance  with  the 
Commission's  January  28, 1998  Order 
Clarifying  Procedures  (82  FERC 
1 61,059).  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  UPRC's  Kansas  ad  valorem  tax  refund 
obligation  to  K  N  Interstate  Gas 


Transmission  Company  (KNI), 
identified  in  the  Statement  of  Refunds 
Due  filed  by  KNI  in  Docket  No.  RP98- 
53-000.  UPRC's  pleading  is  on  file  vidth 
the  Commission  and.  except  for  UPRC's 
confidential  offer  of  settlement,  is  open 
to  public  inspection. 

UPRC  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section. 
UPRC  suggests  that  a  Settlement  Judge 
be  appointed,  that  UPRC's  refund 
obligation  to  KNI  be  held  in  abeyance 
and  that  interest  be  tolled,  on  the  basis 
that  UPRC  has  a  constitutional  and 
statutory  right  to  a  hearing  before  it  may 
be  deprived  of  property,  i.e.,  the  1983- 
1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  UPRC 
previously  collected  bom  KNI.  UPRC 
'further  alleges  that  it  made  a  settlement 
offer  to  KNI,  and  that  KNI  rejected  that 
offer. 

UPRC  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact        ^ 
(measurable  in  dollars)  on  which  KNI 
and  UPRC  disagree.  UPRC  further 
argues  that  these  issues  must  be 
adjudicated.  UPRC's  alleged  issues  of 
material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
UPRC  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  How  much  (ifany)  of  the  dollars 
UPRC  collected  were  in  excess  of  the 
maximiun  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  UPRC  were  actually 
paid  by  customers  of  interstate  pipelines 
through  the  pipeline's  PGA  process,  i.e., 
how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  ciistomers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP. 
which  UPRC  contends  will  govern  the 
amount  of  interest  owned. 

UPRC's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  KNI's  refund  claim,  and 
UPRC's  privileged  and  confidential  offer 
of  settlement  to  KNI  (UPRC's 
Attachment  A).  UPRC  also  provides  its 
own  assessment  as  to  how  to  compute 
the  correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 


385.602(f).  any  person  wishing  to  make 
comments  with  respect  to  an  offier  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  UPRC's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  by  March  16. 1998.  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  [17  CFR  385.602(f)]. 
David  P.  Boergera, 
Acting  Secretary. 

[FR  Doc.  98-5962  Filed  3-6-98:  8:45  am) 
BHJJNQ  OOOE  tnr-oi-M 


DEPARTMENT  OF  ENERQY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  QP98-aMKW] 

Union  Pacific  Resources  Company; 
Notice  of  Offer  of  Settlement  and  Call 
for  the  Protection  of  Rights  Pending 
Adjudication  or  Settlemsnt 

March  3. 1998. 

Take  notice  that  on  February  24, 1998, 
Union  Pacific  Resources  Company 
(UPRC),  alleging  compliance  with  the 
Commission's  January  28, 1998  Order 
Clarifying  Procedures  (82  FERC 
1 61,059),  filed;  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  UPRC's  Kansas  ad  valorem  tax  refund 
obhgation  to  Northern  Natural  Gas 
Company  (Northern  Natural),  identified 
in  the  Statement  of  Refunds  Due  filed  by 
Northern  Natural  in  Docket  No.  RP98- 
39-000.  UPRC's  pleading  is  on  file  with 
the  Commission  and,  except  for  UPRC's 
confidential  offer  of  settlement,  is  open 
to  pubUc  inspection. 

UPRC  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section. 
UPRC  suggests  that  a  Settlement  Judge 
be  appointed,  that  UPRC's  refund 
obligation  to  Northern  Natural  be  held 
in  abeyance  and  that  interest  be  tolled, 
on  the  basis  that  UPRC  has  a 
constitutional  and  statutory  right  to  a 
hearing  before  it  may  be  deprived  of 
property,  i.e.,  the  1983-1988  Kansas  ad 
valorem  tax  reimbursement  dollars  that 
UPRC  previously  collected  from 
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Northern  Natural.  UPRC  further  alleges 
that  it  made  a  settlement  on^er  to 
Northern  Natural,  and  that  Northern 
Natural  rejected  that  offer. 

UPRC  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which 
Northern  Natural  and  UPRC  disagree. 
UPRC  further  argues  that  these  issues 
must  be  adjudicated.  UPRC's  alleged 
issues  of  material  fact  include: 

(1)  the  amount  of  dollars  of  revenue 
UPRC  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  how  much  (if  any)  of  the  dollars 
UPRC  collected  were  in  excess  of  the 
maximum  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  how  much  (if  any)  of  the  excess 
dollars  coliacted  by  UPRC  were  actually 
paid  by  customers  of  interstate  pipelines 
through  the  pipeline's  PGA  process,  i.e., 
how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipeline  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  UPRC  contends  will  govern  the 
amount  of  interest  owned. 

UPRC's  pleading  includes  its  claim 
that  it  has  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  Northern  Natural's  refund 
claim,  and  UPRC's  privileged  and 
confidential  offer  of  settlement  to 
Northern  Natural  (UPRC's  Attachment 
A).  UPRC  also  provides  its  own 
assessment  as  to  how  to  compute  the 
correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  UPRC's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
by  March  16, 1998,  in  accordance  vdth 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  [18  CFR 
385.602(f)]. 
David  P.  Boergen, 
Acting  Secretary. 
[FR  Doc.  98-5963  Filed  3-6-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP98-1-000] 

Union  Pacific  Resources  Company; 
Notice  of  Offer  of  Settlement  and  Call 
for  the  Protection  of  Rights  Pending 
Adjudication  or  Settlement 

March  3. 1998. 

Take  notice  that  on  February  20, 1998, 
Union  Pacific  Resources  Company 
(UPRC),  alleging  compliance  with  the 
Commission's  January  28, 1998  Order 
Clarifying  Procedures  (82  FERC 
1 61,059),  filed  an  offer  of  settlement 
with  the  Commission,  and  called  for  the 
protection  of  its  rights  pending 
adjudication  or  settlement,  with  respect 
to  UPRC's  Kansas  ad  valorem  tax  refund 
obligation  to  Colorado  Interstate  Gas 
Company  (CIG),  identified  in  the  , 

Statement  of  Refunds  Due  filed  by  CIG 
in  Docket  No.  RP98-54-000.  UPRC's 
pleading  is  on  file  with  the  Commission 
and,  except  for  UPRC's  confidential 
offer  of  settlement,  is  open  to  public 
inspection. 

UPRC  contends  that  the  Commission 
has  established  a  procedure  to  follow, 
under  18  CFR  385.602  of  the 
Commission's  regulations,  when 
informal  settlement  or  reconciliation 
efforts  fail,  and  that  it  has  complied 
with  the  requisites  of  that  Section. 
UPRC  suggests  that  a  Settlement  Judge 
be  appointed,  that  UPRC's  refund 
obligation  to  CIG  be  held  in  abeyance 
£md  that  interest  be  tolled,  on  the  basis 
that  UPRC  has  a  constitutional  and 
statutory  right  to  a  hearing  before  it  may 
be  deprived  of  property,  i.e.,  the  1983- 
1988  Kansas  ad  valorem  tax 
reimbursement  dollars  that  UPRC 
previously  collected  from  CIG.  UPRC 
further  alleges  that  it  made  a  settlement 
offer  to  aC,  and  that  CIG  rejected  that 
offer. 

UPRC  also  requests  a  full  and  fair 
hearing,  and  claims  that  there  are 
contested  issues  of  material  fact 
(measurable  in  dollars)  on  which  CIG 
and  UPRC  disagree.  UPRC  further 
argues  that  these  issues  must  be 
adjudicated.  UPRC's  alleged  issues  of 
material  fact  include: 

(1)  The  amount  of  dollars  of  revenue 
UPRC  collected  for  the  sale  of  its  gas  in 
each  relevant  time  period; 

(2)  How  much  (if  any)  of  the  dollars 
UPRC  collected  were  in  excess  of  the 
maximiun  lawful  price  (MLP)  in  each 
relevant  time  period; 

(3)  How  much  (if  any)  of  the  excess 
dollars  collected  by  UPRC  were  actually 
paid  by  customers  of  interstate  pipelines 
through  the  pipeline's  PGA  process,  i.e., 


how  much  were  the  pipeline's 
customers  overcharged;  and 

(4)  Assuming  that  part  of  the  refund 
amount  is  interest,  then  when  did  the 
interstate  pipehne  customers  begin 
paying  a  fraction  of  the  amounts 
determined  to  be  in  excess  of  the  MLP, 
which  UPRC  contends  will  govern  the 
amount  of  interest  owned. 

UPRC's  pleading  includes  its  claim 
that  it  was  complied  with  the 
Commission's  orders  requiring  a 
statement  of  its  basic  principles  for 
rejecting  CIG's  refund  claim,  and 
UPRC's  privileged  and  confidential  offer 
of  settlement  to  QG  (UPRC's 
Attachment  A).  UPRC  also  provides  its 
own  assessment  as  to  how  to  compute 
the  correct  refund  amount. 

The  procedural  rules  governing 
settlements  are  set  forth  in  Section 
385.602  of  the  Commission's  Rules  of 
Practice  and  Procediire.  Under  Section 
385.602(f),  any  person  wishing  to  make 
comments  with  respect  to  an  offer  of 
settlement  must  do  so  not  later  than  20 
days  after  the  date  the  settlement  offer 
was  filed.  Reply  comments  must  be  filed 
not  later  than  30  days  after  the  date  the 
settlement  offer  was  filed.  Accordingly, 
any  person  desiring  to  file  comments 
with  respect  to  UPRC's  offer  of 
settlement  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  D.C. 
20426,  by  March  16, 1998,  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  [18  CFR  385.602(f)]. 
David  P.  Boergen, 
Acting  Secretary. 

(FR  Doc.  98-5964  Filed  3-6-98;  8:45  am) 
8H.UNG  CODE  STM-m-4» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER98^11-003] 

Wolverine  Power  Supply  Cooperative, 
Inc.;  Notice  of  Filing 

March  3, 1998. 

Take  notice  that  on  January  30, 1998, 
Wolverine  Power  Supply  Cooperative, 
Inc.,  tendered  for  filing  its  revised 
service  agreement  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  'motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
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protests  should  be  filed  on  or  before 
March  13, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boo^gers, 
Acting  Secretary. 

[FR  Doc.  98-5950  Filed  3-6-98;  8:45  am] 
BIUMG  OOOE  (nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConwiisskM 

[DoelcM  No.  ERM^1«S2-000,  et  al.] 

PP&L,  Inc.,  et  al.;  Electoic  Rate  and 
Corporate  Regulation  Filings 

March  2, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PPftL,  Inc. 

(Docket  No.  ER98-1952-000] 

Take  notice  that  on  February  20, 1998, 
PP&L,  Inc.,  (formerly  known  as 
Pennsylvania  Power  &  Light 
Company)(PP&L),  filed  a  Service 
Agreement  dated  January  29, 1998,  with 
Commonwealth  Edison  Company  (CEC), 
under  PPiL's  FERC  Electric  Tariff, 
Original  Volume  No.  5.  The  Service 
Agreement  adds  CEC  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
February  20, 1998,  for  the  Service 
A^eement. 

PP&L  states  that  copies  of  this  fiUng 
have  been  supplied  to  CEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  United  Illuminating  Company 

(Docket  No.  ER98-1 956-000] 

Take  notice  that  on  February  20, 1998, 
The  United  Illuminating  Company  (UI), 
tendered  for  filing  a  Service  Agreement, 
dated  February  13, 1998,  between  UI 
and  Cinergy  Capital  &  Trading,  Inc. 
(Cinergy),  for  non-firm  point-to-point 
transmission  service  under  UI's  Open 
Access  Transmission  Tariff,  FERC 
Electric  Tariff,  Original  Volimie  No.  4, 
as  amended.  The  Service  Agreement 
adds  Cinergy  as  a  transmission  customer 
under  the  Tariff. 

UI  requests  an  effective  date  of 
December  31, 1997,  and  has  therefore 


requested  that  the  Commission  waive  its 
60-day  prior  notice  requirement.  Copies 
of  the  filing  were  served  upon  Mr.  H. 
Mark  Stremming,  Cinergy  Services,  Inc., 
and  upon  Robert  J.  Murphy,  Executive 
Secretary,  Connecticut  Department  of 
Public  Utihty  Control. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Potomac  Electric  Power  Company 

(Docket  No.  ER98-1957-0C»] 

Take  notice  that  on  February  20, 1998, 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  service 
agreements  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
entered  into  between  Pepco  and 
Horizon  Energy  Company,  DTE  Energy 
Trading,  Lie,  and  Continental  Energy 
Services,  L.L.C.  An  effective  date  of 
February  1, 1998,  for  these  service 
agreements,  with  waiver  of  notice,  is 
requested. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Nertheast  Utilities  Senrice  Company 

(Docket  No.  ER98-1958-000] 

Take  notice  that  on  February  .20, 1998, 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing.  Service 
Agreements  to  provide  Non-Firm  Point- 
To-Point  Transmission  Service  to  the 
Cinergy  Capital  &  Trading,  Inc.,  under 
the  NU  System  Companies'  Open 
Access  Transmission  Service  Tariff  No. 
9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Cinergy  Capital 
&  Trading,  Inc. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  February 
23. 1998. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Mississippi  Power  Ccmipany 

(Docket  No.  ER98-1 959-000] 

Take  notice  that  on  February  20, 1998, 
Mississippi  Power  Company  and 
Southern  Company  Services,  Inc.,  its 
agent,  tendered  for  filing  a  Service 
Agreement,  pursuant  to  the  Southern 
Companies  Electric  Tariff  Volume  No. 
4 — ^Market  Based  Rate  Tariff,  with  South 
Mississippi  Electric  Power  Association 
for  the  Aleco  Fire  Tower  Road  Delivery 
Point  to  Singing  River  Electric  Power 
Association.  The  agreement  will  permit 
Mississippi  Power  to  provide  wholesale 
electric  service  to  South  Mississippi 
Electric  Power  Association  at  a  new 
service  delivery  point. 

Copies  of  the  filing  were  served  upon 
South  Mississippi  Electric  Power 


Association,  the  Mississippi  Public 
Service  Commission,  and  the 
Mississippi  Public  Utilities  Staff. 

Comment  date:  March  16, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ameren  Serrices  Ccmipany 

(Docket  No.  ER98-1 960-000] 

Take  notice  that  on  February  20, 1998, 
Ameren  Services  Company  (ASC), 
tendered  for  filing  Service  Agreements 
for  Non-Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Columbia  Power  Marketing 
Corporation  and  North  American  Energy 
Conservation,  Inc.  ASC  asserts  that  the 
purpose  of  the  Agreements  is  to  permit 
ASC  to  provide  transmission  service  to 
the  parties  pursuant  to  Ameren 's  Open 
Access  Transmission  Tariff  filed  in 
Docket  No.  EC96-7-000  et  al. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ameren  Serrices  Can^paay 

(Docket  No.  ER98-1961-000) 

Take  notice  that  on  February  20. 1998. 
Ameren  Services  Cranpany  (ASC). 
tendered  for  filing  Service  A^eements 
for  Firm  Point-to-Point  Transmission 
Services  between  ASC  and  Columbia 
Power  Marketing  Corporation  and  North 
American  Energy  Conswvation,  Inc. 
ASC  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren 's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
EC96-7-000  et  al. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Power  and  Ligltf  Company, 
West  Texas  Utilities  Company,  Public 
Service  Cc^pany  of  Oklahoma,  and 
Soutfawestera  Electric  Power  Co. 

(Docket  No.  ER98-1 944-000] 

Take  notice  that  on  February  20, 1998, 
Central  Power  and  Light  Company 
(CPL),  West  Texas  UtiUUes  Company 
(WTU).  Public  Service  Company  of 
Oklahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(collectively,  the  CSW  Operating 
Companies)  submitted  for  filing  service 
agreements  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  and  ancillary  services  to 
Tex-La  Electric  Cooperative  of  Texas, 
hic.  (Tex-La)  and  NP  Energy.  Inc.  (NP) 
in  accordance  with  the  CSW  Operating 
Companies'  open  access  transmission 
service  tariff.  The  CSW  Operating 
Companies  also  submitted  a  notice  of 
cancellation  for  each  firm  point-to-point 
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transmission  service  agreement  and 
notices  of  cancellation  of  service 
agreements  with  Destec  Energy,  Inc., 
(Destec). 

The  CSW  Operating  Companies  also 
submitted  for  filing  notices  of 
cancellation  of  service  agreements  with 
Coastal  Electric  Services  Company 
(Coastal),  and  replacement  agreements 
with  Engage  Energy  US,  L.P.  (Engage),  to 
reflect  an  assignment  by  Coastal  to 
Engage  of  its  rights  and  obligations 
under  the  agreements. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  has  been  served 
on  Tex-La,  Destec,  Coastal,  Engage,  and 
NP. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

(Docket  No.  ER9S-1 94  7-000) 

Take  notice  that  on  February  20, 1998, 
Northern  States  Power  Company 
(Minnesota),  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  fiUng  an 
Electric  Service  Agreement  between 
NSP  and  Marquette  City  Board  of  Light 
k  Power  (Customer).  This  Electric 
Service  Agreement  is  an  enabling 
agreement  xmder  which  NSP  may 
provide  to  Customer  the  electric 
services  identified  in  NSP  Operating 
Companies  Electric  Services  Tariff 
original  Volume  No.  4.  NSP  requests 
that  this  Electric  Service  Agreement  be 
made  effective  on  January  27, 1998. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PP&L,  Inc. 

(Docket  No.  ER98-1948-O001 

Take  notice  that  on  February  20, 1998, 
PP&L,  Inc.,  (formerly  known  as 
Pennsylvania  Power  k  Light  Company) 
(PP4L).  filed  a  Service  Agreement  dated 
February  10, 1998,  with  Tennessee 
Valley  Authority  (TVA).  under  PP&L's 
FERC  Electric  Tariff,  Original  Volume 
No.  5.  The  Service  Agreement  adds  TVA 
as  an  eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
February  20, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  TVA  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  PP&L,  Inc. 

[Docket  No.  ER98-1 949-000] 

Take  notice  that  on  February  20, 1998, 
PP&L,  Inc.,  (formerly  known  as 
Pennsylvania  Power  &  Light 
Company)(PP&L),  filed  a  Service 
Agreement  dated  February  3, 1998,  with 
CNG  Power  Services  Corporation  (CNG), 
under  PP&L's  FERC  Electric  Tariff, 
Original  Volume  No.  5.  The  Service 
Agreement  adds  CNG  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
February  20, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  CNG  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PP&L,  Inc. 

[Docket  Na  ER98-1 950-000) 

Take  notice  that  on  February  20, 1998, 
PP&L,  Inu,  (formerly  known  as 
Pennsylvania  Power  &  Light 
Company)(PP&L),  filed  a  Service 
Agreement  with  Louisville  Gas  and 
Electric  Company  (LGAEC),  under 
PP&L's  FBRC  Electric  Tariff,  Original 
Voliune  No.  5.  The  Service  Agreement 
adds  LG&EC  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
February  20, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  LG&EC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  16, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Boston  Edison  Company 

[Docket  No.  ER98-1951-000] 

Take  notice  that  on  February  20, 1998, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff),  for 
Constellation  Power  Source,  Inc., 
(Constellation).  Boston  Edison  requests 
that  the  Service  Agreement  become 
effective  as  of  February  13, 1998. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Constellation  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  PG  Energy  Power  Plus 

[Docket  No.  ER98-1953-0001 

Take  notice  that  on  February  20, 1998, 
PG  Energy  Power  Plus  (PGEPP), 
petitioned  the  Commission  for 
acceptance  of  PGEPP  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations.  PGEPP  is  a 
wholly-owned  subsidiary  of 
Pennsylvania  Enterprises,  Inc.,  (PEI). 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Madison  Gas  and  Electric  Company 

(Docket  No.  ER9S-1954-000] 

Take  notice  that  on  February  19, 1998. 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with: 

•  Tenaska  Power  Services  Co. 

MGE  requests  an  effective  date  60 
days  from  the  filing  date. 

Comment  date:  March  16, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Enei^y  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  vnll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boei^ers. 
Acting  Secretary. 

[PR  Doc.  98-5900  Filed  3-6-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docks!  No.  EQ98-42-000,  et  al.] 

SIthe  West  Medway  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

February  27, 1998. 

Take  notice  that  the  following  Rlings 
have  been  made  with  the  Commission: 

1.  Sithe  West  Medway  LLC 

[Docket  No.  EG98-42-OOOJ 

On  February  25, 1998.  Sithe  West 
Medway  LLC.  450  Lexington  Avenue. 
37th  Floor.  New  York.  NY  10017  (Sithe 
West  Medway).  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
amended  application  for  determination 
of  exempt  wholesale  generator  status 
pursuant  to  Fart  365  of  the 
Commission's  Regulations. 

Sithe  West  Medway  will  own  an 
electric  generating  facility  with  a 
capacity  of  approximately  126  MW 
located  in  West  Medway, 
Massachusetts. 

Comment  date:  March  13. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Citizens  Utilities  Company 

(Docket  No.  ER98-1916-000I 

Take  notice  that  on  February  17,  1998, 
Citizens  Utilities  Company  filed  a 
revised  Attachment  E,  Index  of  Point-to- 
Point  Transmission  Service  Customers 
to  update  the  Open  Access 
Transmission  Tariff  of  the  Vermont 
Electric  Division  of  Citizens  Utilities 
Company. 

Comment  date:  March  13. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entergy  Services,  Inc. ) 

[Docket  No.  ER98-1917-OOOI 

Take  notice  that  on  February  17, 1998. 
Entergy  Services,  Inc.,  on  behalf  of 
System  Energy  Resources,  Inc.  (SERI). 
filed,  pursuant  to  §  205  of  the  Federal 
Power  Act,  the  Grand  Gulf  Accelerated 
Recovery  Tariff  (GGART).  The  GGART 
permits  Entergy  Arkansas,  Inc.  (EAI),  to 
accelerate'the  payment  of  the  retail 
portion  of  its  obligation  to  SERI  for 
Grand  Gulf  capacity  and  energy.  A  copy 
of  such  application  has  been  served 
upon  the  state  regulators  of  the  Entergy 
operating  companies  and  EAI's 
wholesale  reouirements  customers. 

Comment  aate:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Madison  Gas  and  Electric  Company 

(Docket  No.  ER98-191 8-000] 

Take  notice  that  on  February  17. 1998. 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  under  MGE's  Power  Sales 
Tariff  with: 

•  Power  Company  of  America. 

MGE  requests  an  effective  date  of 
February  3, 1998,  which  is  the  date  the 
agreement  was  signed. 

Comment  date:  March  13. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  California  Independent  System 
Operator  Corporation ) 

(Docket  No.  ER98-1 91 9-000] 

Take  notice  that  on  February  17, 1998. 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Scheduling  Coordinator  Agreement 
between  the  ISO  and  the  City  of 
Anaheim  Pubfic  Utilities  Department  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  Uie 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  PubHc  Utilities  Commission. 

Comment  date;  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  FirstEnei^gy  System 

(Docket  No.  ER98-1920-0001 

Take  notice  that  on  February  18.  1998, 
FirstEnergy  System  filed  Service 
Agreements  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  for 
Consumers  Energy  Company  and  The 
Detroit  Edison  Company  (referred  to 
collectively  as  the  Michigan 
Companies),  the  Transmission 
Customers.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-412-000.  The  proposed  effective 
dates  imder  the  Service  Agreements  is 
February  1, 1998. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  FirstEnergy  System 

(Docket  No.  ER98-1921-O00] 

Take  notice  that  on  February  18. 1998. 
FirstEnergy  System  filed  a  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  for 
American  Municipal  Power — Ohio,  the 
Transmission  Customer.  Services  are 
being  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 


Docket  No.  ER97-4 12-000.  The 
proposed  effective  date  under  this 
Service  Agreement  is  February  1,  1998. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota)  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER98-1 92 2-000] 

Take  notice  that  on  February  18,  1998, 
Northern  States  Power  Company 
(Minnesota),  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
and  a  Short-Term  Firm  Transmission 
Service  Agreement  between  NSP  and 
NRG  Power  Marketing  Inc. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
January  21,  1998,  and  requests  waiver  of 
the  Commission's  notice  requirements 
in  order  for  the  agreements  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  March  13. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-1 923-000] 

Take  notice  that  on  February  18, 1998. 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Utility  Distribution  Company 
Operator  Agreement  between  the  ISO 
and  the  City  of  Anaheim  Public  UtiUties 
Department  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-1 924-000) 

Take  notice  that  on  February  18, 1998. 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  fiUng  a 
Meter  Service  Agreement  for  ScheduUng 
Coordinators  between  the  ISO  and 
Western  Area  Power  Administration. 
Sierra  Nevada  Region  for  acceptance  by 
the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Service  Commission. 
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Comment  date:  March  13. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  California  Independent 
Operator  System  Corporation 

(Docket  No.  ER98-192S-000] 

Take  notice  that  on  February  18, 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  Scheduling 
Coordinators  between  the  ISO  and  Long 
Beach  Generating  LLC,  for  acceptance 
by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Service  Commission. 

Comment  date:  March  13. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-192&-OOOJ 

Take  notice  that  on  February  18, 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  Scheduling 
Coordinators  between  the  ISO  and  EL 
Segundo  Power,  LLC  for  acceptance  by 
the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date;  March  13,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duquesne  Light  Company 

(Docket  No,  ER98-1927-0001 

Take  notice  that  February  18. 1998. 
Duquesne  Light  Company  PLC),  Bled  a 
Service  Agreement  dated  February  12. 
1998,  with  Tenaska  Power  Services  Co., 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  Tenaska  Power  Services  Co.,  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  February  12, 1998, 
for  the  Service  Agreement. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-192S-O0OI 

Take  notice  that  on  February  18. 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  fiUng  a 
Scheduling  Coordinator  Agreement 
executed  by  the  ISO  and  Western  Area 
Power  Administration,  Sierra  Nevada 
Region  for  acceptance  by  the 
Commission. 


The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date;  March  13, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-1 929-000) 

Take  notice  that  on  February  18. 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Meter  Service  Agreement  for  Scheduling 
Coordinators  between  the  ISO  and  the 
Department  of  Water  and  Power  of  the 
City  of  LoB  Angeles  for  acceptance  by 
the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  March  13. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  California  Independent  System 
Operator  Corporation 

(Docket  Na  ER98-1 930-000] 

Take  notice  that  on  February  18. 1998. 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  fiUng  a 
Participating  Generator  Agreement 
between  the  ISO  and  Aha  Power 
Generation,  L.L.C.,  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
o^icial  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date;  March  13. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-1 93 1-000] 

Take  notice  that  on  February  18, 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Ocean  Vista  Power 
Generation,  L.L.C.,  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
Cahfomia  Public  Utilities  Conunission. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  FirstEnergy  Operating  Companies 

[Docket  No.  ER98-1932-0001 

Take  notice  that  on  February  18, 1998, 
FirstEnergy  Corp.,  tendered  for  filing  on 
behalf  of  Ohio  Edison  Company. 
Pennsylvania  Power  Company,  The 
Cleveland  Electric  Illuminating 
Company,  and  The  Toledo  Edison 
Company,  revisions  to  certain  rate  terms 
and  conditions  in  Schedules  7  and  8, 
and  Section  17.3  of  FirstEnergy's  Open 
Access  Transmission  Tariff  (Tariff),  filed 
on  November  8, 1996  in  Docket  No. 
ER97-412-000  and  designated  as  FERC 
Electric  Tariff,  Original  Volimie  No.  1. 

FirstEnergy  states  that  a  copy  of  the 
filing  has  been  served  on  the  public 
utility  commissions  of  Ohio  and 
Pennsylvania,  active  participants  in  the 
ongoing  proceeding  in  Docket  No. 
ER9  7-4 12-000,  and  posted  on  the 
FirstEnergy  OASIS. 

Comment  date;  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-1933-O001 

Take  notice  that  on  February  18, 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Long  Beach 
Generating  IXC,  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
Cahfomia  Public  Utilities  Commission. 

Comment  date;  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  California  Independent  Sjrstem 
Operator  Corporation 

(Docket  No.  ER9&-1 934-000] 

Take  notiae  that  on  February  18. 1998, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing  a 
Scheduling  Coordinator  Agreement 
between  the  ISO  and  the  Department  of 
Water  and  Power  of  the  City  of  Los 
Angeles. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
California  Public  Utilities  Commission. 

Comment  date:  March  13, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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21.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-1 93  5-000] 

Take  notice  that  on  February  18, 1998 
the  Cahfomia  hidependent  System 
Corporation  (ISO),  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Oeste  Power 
Generation,  L.L.C.,  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above 
referenced  dockets,  including  the 
Cahfomia  Public  Utilities  Commission. 

Comment  date;  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Louisiana  Electric 
Company,  Inc. 

(Docket  No.  ER98-193&-000I 

Take  notice  that  on  February  19, 1998, 
Central  Louisiana  Electric  Company, 
hic.  (CLECO).  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  Non-Firm  Point-To-Point 
transmission  service  to  Engage  Energy 
US,  L.P.,  under  its  point-to-point 
transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Engage  Energy  US, 
L.P. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Arizona  Public  Service  Company 

[Docket  No.  ER98-1937-0001 

Take  notice  that  on  February  19, 1998, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Service  Agreements 
under  APS'  FERC  Electric  Tariff, 
Original  Volume  No.  3,  with  Eastern 
Power  Distribution,  Inc.,  and  ConAgra 
Energy  Services,  Inc. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
Eastern  Power  Distribution,  Inc.,  and 
ConAgra  Energy  Services,  Inc. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER9a-1938-000l 

Take  notice  that  on  February  19, 1998, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  Service 
Agreements  between  NYSEG  and  NGE 
Generation,  Inc.,  Energetix,  Inc.,  and 
ConsoUdated  Edison  Company  of  New 
York,  Inc.,  (Customers).  These  Service 
Agreements  specify  that  the  Customers 
have  agreed  to  the  rates,  terms  and 
conditions  of  the  NYSEG  open  access 
transmission  tariff  filed  and  effective  on 


June  11, 1997,  in  Docket  No.  OA97- 
571-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
February  9, 1998,  for  the  Service 
Agreements.  NYSEG  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customers. 

Comment  date;  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER9S-1 939-000] 

Take  notice  that  on  February  19, 1998, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Companies  (Power  Sales 
Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  10, 
1997,  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5.  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  billed  on  and 
after  January  21,  1998. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  UtiUty 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Termessee, 
Virginia  and  West  Virginia. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-1 940-000] 

Take  notice  that  on  February  19, 1998, 
UUliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Engage  Energy 
US,  L.P.,  for  service  under  its  Non-Firm 
Point-to-Point  open  access  service  tariff 
for  its  operating  divisions,  Missouri 
Public  Service,  WestPlains  Energy- 
Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Vii^inia  Electric  and  Power 
Company 

[Docket  No.  ER9ft-1941-000] 

Take  notice  that  on  February  19, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
new  Schedule  5.05B  to  replace,  in  part, 
Schedule  5.04  of  an  Interconnection 
Agreement  which  is  Virginia  Power's 
FERC  Electric  Rate  Schedule  No.  73. 
Schedule  5.05B  sets  forth  rates,  terms 
and  conditions  for  emergency  service  to 


be  provided  by  Virginia  Power  to  the 
Regional  Transmission  Owners  within 
the  PJM  Interconnection.  Virginia  Power 
requests  waiver  of  the  Commission's 
Regulations  to  permit  the  filing  to 
become  effective  March  1, 1998. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Union  Electric  Company 

[Docket  No.  ER98-1 94  2-000) 

Take  notice  that  on  February  19, 1998, 
Union  Electric  Company  (UE),  tendered 
for  filing  a  Service  Agreement  for 
Market  Based  Rate  Power  Sales  between 
UE  and  Northern  States  Power  Company 
(NSP).  UE  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  UE  to  make  sales 
of  capacity  and  energy  at  market  based 
rates  to  NSP  pursuant  to  UE's  Market 
Based  Rate  Power  Sales  Tariff  filed  in 
Docket  No.  ER9 7-3664-000. 

Comment  date:  March  13. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Sithe  New  England  Holdings  LLC 

[Docket  No.  ER98-1943-0001 

Take  notice  that  on  February  19, 1998, 
Sithe  New  England  Holdings  LLC  (Sithe 
New  England),  tendered  for  filing  with 
the  Federal  Energy  Regxilatory 
Commission,  FERC  Electric  Rate 
Schedtiles  No.  1,  on  behalf  of  Sithe 
Mystic  LLC,  Sithe  Edgar  LLC.  Sithe  New 
Boston  LLC,  Sithe  Framingham  LLC, 
Sithe  West  Medway  LLC  and  Sithe 
Wyman  LLC  (the  Project  LLCs).  Sithe 
New  England  requests  authority  to  make 
wholesale  power  sales,  including  enei^y 
and  capacity,  at  market-based  rates, 
requests  certain  blanket  authorizations, 
and  waiver  of  certain  of  the 
Commission's  Regulations.  Sithe  New 
England  requests  that  the  tendered  rate 
schedules  become  effective  April  30, 
1998. 

The  Project  LLCs  intend  to  engage  in 
wholesale  power  sales  v^thin  NEPOOL. 
The  Project  LLCs  do  not  own  or  control 
and  are  not  affiliated  with  any  entity 
that  owrns  or  controls  electric 
transmission  or  distribution  facilities  in 
the  United  States.  Sithe  New  England 
further  states  that  it  is  not  affiliated  with 
any  franchised  electric  utiUty  in  the 
United  States.  Sithe  New  England 
concludes  that  any  interests  that  its 
affiUates  have  in  domestic  electric 
generation  facilities  do  not  raise  any 
generation  market  power  concerns. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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30.  Southern  Company  Services,  Inc. 

[Docket  No.  ER98-1945-0001 

Take  notice  that  on  February  20. 1998, 
Southern  Company  Services.  Inc.  (SCS). 
acting  on  behalf  of  Alabama  Power 
Company.  Georgia  Power  Company. 
Gulf  Power  Company.  Mississippi 
Power  Comf)any.  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Company),  filed 
a  Network  integration  Transmission 
Service  Agreement  between  SCS.  as 
agent  for  Southern  Company,  and 
Southern  Wholesale  Energy,  a 
Department  of  SCS.  as  agent  for 
Mississippi  Power  Company,  two  (2) 
umbrella  service  agreements  for  short- 
term  firm  point-to-point  transmission 
service  between  SCS,  as  agent  for 
Southern  Company,  and  i)  Tampa 
Electric  Company,  and  ii)  Entergy 
Services,  and  three  (3)  service 
agreements  for  non-Rrm  point-to-point 
transmission  service  executed  between 
SCS.  as  agent  for  Southern  Company, 
and  i)  ConAgra  Energy  Services,  Lac,  ii) 
AEPSC,  as  agent  for  the  operating  utility 
subsidiaries  of  American  Electric  Power 
Company,  Inc.,  and  iii)  PadfiCorp 
Power  Marketing,  Inc.,  under  the  Open 
Access  Transmission  Tariff  of  Southern 
Company  (Tariff).  In  addition.  Southern 
Company  also  filed  a  Notice  of 
Cancellation  for  the  Non-Firm  Point-To- 
Point  Transmission  Service  Agreement 
executed  by  SCS,  as  agent  for  Southern 
Company,  and  Delhi  Energy  Services, 
Inc.,  under  the  Tariff. 

Comment  date:  March  13, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Arizona  Public  Service  Company 

(Docket  No.  ER98-1 946-000] 

Take  notice  that  on  February  20. 1998. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
under  APS*  FERC  Electric  Tariff, 
Original  Volume  No.  3,  with  Tohono 
O'Odham  Utility  Authority. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  Tohono  O'Odham  Utility  Authority. 

Comment  date:  March  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Citizens  Utilities  Company 

[Docket  No.  ES98-21-0O0I 

Take  notice  that  on  February  25, 1998, 
Citizens  Utilities  Company  (Citizens 
Utilities),  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  Section  204  of  the  Federal 
Power  Act  requesting  an  order 
authorizing,  for  the  maximum  period, 
the  issuance  by  Citizens  Utilities  of  up 
to  (a)  $1,000,000,000  principal  amount 


of  unsecured  promissory  notes 
outstanding  at  any  one  time  (Promissory 
Notes),  (b)  $1,000,000,000  aggregate 
principal  amount  of  debt  securities 
(Longer  Term  Debt  Securities),  with  a 
final  maturity  or  maturities  of  not  less 
than  nine  months  nor  more  than  50 
years,  and  (c)  $80,000,000  shares  of 
common  stock  of  Citizens  Utilities 
(Common  Stock),  (subject  to  adjustment 
for  stock  splits,  stock  dividends, 
recapitalizations  and  similar  changes 
after  the  date  of  this  Application),  and 
$400,000,000  liquidation  value  of 
preferred  stock  of  Citizens  Utilities 
(Preferred  Stock),  subject  to  an  overall 
limitation,  at  any  time,  of  the  securities 
to  be  issued  under  (a),  (b)  and  (c)  of 
$1,000,000,000.  Citizens  UtiUties  further 
requests  that  the  foregoing  be  exempted 
from  the  competitive  bidding 
requirements  of  Part  34. 

Comment  date:  March  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Exxon  Company,  U.S.A.,  Exxon 
Chemical  Americas 

[Docket  No.  QF9&-36-0001 

On  February  20, 1998,  Exxon 
Company,  U.S.A.  and  Exxon  Chemical 
Americas  (collectively.  Applicant),  of 
'P.O.  Box  551,  Baton  Rouge,  Louisiana 
70821-0551,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  is 
located  in  Baton  Rouge,  Louisiana 
adjacent  to  the  applicant's  petroleum 
refinery  and  chemical  plant  (Exxon 
Complex).  The  facility  consists  of 
certain  existing  steam  and  gas  turbine 
generating  units  leased  from  Entergy 
Gulf  States,  Inc.  (Entergy),  and  a  new 
gas-fired  turbine  generator  and  heat 
recovery  steam  generator.  Steam 
recovered  from  the  facility  will  be  used 
in  the  Exxon  Complex  for  oil  refining 
and  chemical  processing.  The  power 
output  of  the  facility  will  be  used  in  the 
Exxon  Complex,  with  the  surplus  power 
sold  to  Entergy.  The  primary  energy 
sources  will  be  refinery  gas  and  natural 
gas.  The  maximum  net  electric  power 
production  capacity  of  the  facility  will 
be  422.1  MW. 

Comment  date:  March  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-5899  Filed  3-6-98;  8:45  am) 

BILLING  OOOE  t717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

March  3, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  to 
LicBiiso 

b.  Project  No:  10703-008. 

c.  Dated  Filed:  January  26, 1998. 

d.  Applicant:  City  of  Centralla  Light 
Department. 

e.  Name  of  Project:  Yehn 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Nisqually  River  in  Thurston  and 
Pierce  Counties,  Washington. 

B.  Filed  Pursuant  to:  18  CFR  4.200. 

n.  Applicant  Contact:  Mr.  Francis 
Naglich,  Ecological  Landscape  Services, 
Inc.,  1339  Commerce  Ave.,  Suite  301, 
Longview,  WA  98632,  (306)  578-1371. 

i.  FERC  Contact:  Steve  Hocking  (202) 
219-2656. 

j.  Comment  Date:  April  6, 1998. 

K.  Description  of  Amendment:  Article 
415  of  the  Yelm  Hydroelectric  Project 
license  requires  the  ficensee,  City  of 
Centralia  Light  Department,  to  file  a 
revised  project  botmdary  map  (revised 
exhibit  G)  showing  a  120  acre  parcel  of 
land  in  the  project  boundary.  The  120 
acre  parcel  includes  lands  along  the 
shoreline  of  the  Nisqually  River  as  well 
as  an  existing  bald  eagle  nest.  The 
licensee's  revised  exhibit  G  filed 
January  26, 1996  is  for  a  6.8  acre  parcel 
of  land  immediately  around  the  eagle 
nest.  The  licensee's  change  requires  an 
amendment  to  its  license. 
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1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant  « 

specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directiy 
ficom  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  fihng  comments,  it  will  be 
presiuned  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergere, 
Acting  Secretary. 

IFR  Doc  98-5952  Filed  3-6-98;  8:45  am) 
anjjNQ  oooE  sriT-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

PF-795A;  FRL-6777-^ 

Notice  Of  Filing  of  Pesticide  Petition; 
Clarification 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  This  notice  is  to  clarify 
information  published  in  a  Notice  of 
Filing  in  the  Federal  Register  of 
February  25, 1998.  Uniroyal  Chemical 
Company  has  issued  a  petition  request 
concerning  use  of  diflubenzuron  on  rice. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Paul  Schroeder,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  255,  CM  #2,  1921  Jefferson 
Davis  Highway,  ArUngton,  VA,  703-305- 
6602,  e-mail: 

schroeder.  paul@epamail .  epa.gov. 
SUPPLBI«B*TARY  INFORMATKM:  This 
notice  is  to  clarify  information 
published  in  the  Federal  Register  of 
February  25,  1998  (63  FR  9528)  (FRL- 
5775-3).  Uniroyal  Chemical  Company, 
Inc.  has  submitted  two  tolerance 
petitions  to  the  Agency  concerning  use 
of  diflubenztiron  on  rice.  PP  8F4925 
requests  that  40  CFR  180.377  be 
amended  to  include  a  tolerance  for  the 
combined  residues  of  difluben2niron  on 
rice  grain  at  0.02  parts  per  million 
(ppm)  and  rice  straw  at  0.8  ppm.  PP 
6G4771  requests  a  temporary  tolerance 
for  diflubenzuron  on  rice  grain  at  0.01 
ppm  in  association  with  an 
Experimental  Use  Permit,  EUP  No.  400- 
EUP-69.  The  notice  of  filing  published 
on  February  25, 1998  will  serve  as  a 
notice  for  both  of  these  petitions. 

List  rf  Subjects 

Environmental  protection. 

Dated:  March  3, 1998. 

Peter  Caulldns, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  98-6099  Filed  3-5-98;  1:37  pm] 

BNJJNQOOOE  WW  60  F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  Na  92-237;  DA  98-443] 
Numbering  Council;  Meeting 

AGENCY:  Federal  Commimications 

Commission. 

AcnoN:  Notice. 

SUMMARY:  On  March  4, 1998,  the 
Commission  released  a  public  notice 
announcing  the  March  24,  1998, 
meeting  and  agenda  of  the  North 
American  Numbering  Coimcil  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  Agenda. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Grimes,  Paralegal  Specialist, 
assisting  the  NANC  at  (202)  418-2313  or 
via  the  Internet  at  igrimes@^cc.gov.  The 
address  is:  Network  Services  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
StiBet,  NW,  Suite  235.  Washington,  DC 
20054.  The  fax  number  is:  (202)  418- 
7314.  The  TTY  number  is:  (202)  418- 
0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
March  4, 1998. 

The  next  meeting  of  the  North 
American  Numbering  Council  (NANC) 
will  be  held  on  Tuesday,  March  24, 
1998,  from  8:30  a.m.,  until  5:00  p.m., 
EST.  The  meeting  will  be  held  at  the 
Federal  Communications  Commission, 
1919  M  Street,  NW,  Room  856. 
Washington,  DC. 

This  meeting  will  be  open  to  members 
of  the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  statements  to  the  NANC,  which 
must  be  received  two  business  days 
before  the  meeting.  In  addition,  oral 
statements  at  either  meeting  by  parties 
or  entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda 

The  planned  agenda  for  the  March  24, 
1998,  meeting  is  as  follows: 

1.  Number  Pooling  Management 
Group  (NPMG)  Status  Report. 
Recommendation  on  industry  fbra  for 
certain  networic  tasks  to  support  nimiber 
pooling.  Discussion  of  Chairman's 
proposal  regarding  number  conservation 
planning. 

2.  Industry  Nimibering  Committee 
(INC)  Monthly  Report  to  the  NANC. 

3.  North  American  Numbering  Plan 
Administration  (NANPA)Working 
Group  Report:  Review  Aging 
Disconnected  Numbers  report.  Review 
"Broader  Issues"  associated  with  Toll 
Free  Administration.  CO  Code 
Transition  Task  Force  Update. 

4.  Cost  Recovery  Working  Group 
Report. 

5.  Local  Nimiber  Portability 
Administration  (LNPA)  Working  Group 
Report:  Phase  I  Implementation  update: 
discussion  and  resolution  of  High 
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Volume  Call-in  (HVQ)  network 
question  on  how  to  incorporate  HVCI 
networks  in  the  LNP  scheme. 
Discussion  of  other  issues  involving 
implementation  of  LNP. 

6.  Wireline/Wireless  Integration  Task 
Force  Update. 

7.  Nil  Ad  Hoc  Committee  initial 
work  plan  report  on  NANC 
Responsibilities  under  the  First  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  In  the  Matter  of 
Use  of  the  Use  of  Nil  Codes  and  Other 
Abbreviated  Dialing  Arrangements,  CC 
Docket  92-105,  FCC  97-51. 

8.  Other  Business. 

9.  Review  of  Decisions  Reached  and 
Action  Items. 

Federal  Communications  Commission. 

Geraldine  A.  Matise, 

Chief,  Network  Services  Division  Common 

Carrier  Bureau. 

|FR  Doc.  98-5937  Filed  3-6-98;  8:45  ami 

BIUINQ  CODE  a712-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  Rled  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  ta 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

International  Transport  Group,  Inc., 
1699  Wall  Street,  Suite  201,  Mt. 
Prospect,  IL  60056,  Officers:  Eve'Lynn 
Macella,  President;  Ken  Kwaitkowski, 
Exec.  Vice  President. 

Reuy  International  Company,  239-45 
66th  Avenue,  Douglaston,  NY  11362. 
Reuyling  Chang  Liu,  Sole  Proprietor. 

All  Destinations  Shipping  Company, 
300  West  Park  Drive,  #105,  Miami,  FL 
33172,  Officers:  Alberto  Alicandu, 
President;  Noemi  Rodriguez- 
Alicandu,  Vice  President. 

Eastern  International,  8411  Mobud, 
Houston,  TX  77036,  Afsaneh  Saei- 
Oskoei,  Sole  Proprietor. 

America's  Custom  Brokers,  Inc.,  2050 
NW,  70th  Avenue,  Miami,  FL  33122, 
Officers:  Jorge  J.  Sam,  President; 
Annette  Sam,  Vice  President. 


Dated:  March  3. 1998. 
Joseph  C  Polking, 
Secretary. 

IFR  Doc.  98-5905  Filed  3-6-98:  8:45  am) 
BILUNG  CODE  S73O-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1958  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 
'  The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  2, 1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1 .  First  Mariner  Bancorp,  Baltimore, 
Maryland:  to  acquire  100  percent  of  the 
voting  shares  of  Glen  Bumie  Bancorp, 
Glen  Bumie,  Maryland,  and  thereby 
indirectly  acquire  Bank  of  Glen  Bumie, 
Glen  Bumie,  Maryland. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Cumberland  Bancorp,  Inc., 
Carthage,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  The  Bank 
of  Mason,  Mason,  Tennessee. 

2.  PAB  Bankshares,  Inc.,  Valdosta, 
Georgia;  to  merge  with  Investors 


Financial  Corporation,  Bainbridge, 
-Georgia,  and  thereby  indirectly  acquire 
Bainbridge  National  Bank,  Bainbridge, 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  3, 1998. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  98-5877  Filed  3-6-98;  8:45  am] 
BILUNQ  CODE  ttlO-OI-f 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pemnissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont>anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  Ae  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  2, 1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  HUBCO,  Inc.,  Mahway,  New  Jersey; 
to  acquire  MSB  Bank,  Inc.,  Goshen,  New 
York,  and  indirectly  acquire  MSB  Bank, 
Goshen,  New  York,  and  thereby  engage 
in  operating  a  federally  charted  savings 
bank,  pursuant  to  §  225.28(b)(4)(ii)  of 
the  Board's  Regulation  Y.  MSB  Bancorp, 
Inc.,  will  merge  with  HUBCO,  Inc., 
upon  consummation. 

2.  North  Fork  Bancorporation,  Inc., 
Melville,  New  York;  to  acquire  9.9 
percent  of  the  voting  shares  of  Long 
Island  Bancorp,  Inc.,  Melville,  New 
York,  and  thereby  indirectly  acquire 
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Long  Island  Savings  Bank  F.S.B., 
Melville,  New  York,  and  thereby  engage 
in  operating  a  savings  and  loan 
association,  pursuant  to  §  225.28(b)(4) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  StichtiTfg  Prioriteit  ABN  AMRO 
Holding,  Amsterdam,  The  Netherlands, 
Stichting  Administratiekantoor  ABN 
AMRO  Holding,  Amsterdam,  The 
Netherlands,  ABN  AMRO  Holding  N.V., 
Amsterdam,  The  Netherlands,  ABN 
AMRO  Bank  N.V.,  Amsterdam,  The 
Netherlands,  and  ABN  AMRO  North 
America,  Inc.,  Chicago,  Illinois;  to 
acquire  indirectly  through  Integrion 
Financial  Network  LLC,  Atlanta, 
Georgia,  15.38  percent  of  the  voting 
shares  of  CheckFree  Corporation, 
Norcross,  Georgia,  and  thereby  engage 
in  providing  data  processing  and  data 
transmission  services,  pursuant  to  § 
225.28(b)(14)  of  the  Board's  Regulation 
Y.  Comments  regarding  this  application 
must  be  received  not  later  than  March 
24, 1998. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  March  3, 1998. 

jennifiBr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  98-5878  Filed  3-6-98;  8:45  am] 

BaUNO  OOOE  azio-oi-F 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Stamp  Program:  Grants  for 
Nutrition  Education  Projects 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice  of  availability  of 

competitive  grants  for  Food  Stamp 

Nutrition  Education  Projects. 

summary:  The  United  States  Department 
of  Agriculture  announces  a  new 
program  of  competitive  grants  mandated 
by  the  Balanced  Budget  Act  of  1997. 
These  grants  will  provide  for 
collaborative  efforts  to  integrate  and 
coordinate  nutrition  education  into 
health,  social  service  and  food 
distribution  programs  to  reach  large 
numbers  of  food  stamp  participants  and 
other  low-income  households.  This 
notice  sets  out  the  objectives  for  these 
grant  projects,  the  eligibility  criteria  for 
the  projects  and  applicants,  and  the 
application  procedures. 
DATES:  Applications  must  be  received 
on  or  before  May  8, 1998.  Applications 
received  after  May  8, 1998  will  not  be 
considered  for  funding. 


ADDRESSES:  To  obtain  program  grant 
application  materials,  and  to  submit 
completed  applications,  please  contact 
the  USDA,  Food  and  Nutrition  Service, 
Contract  Management  Branch,  Room 
914,  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302.  Attn: 
Suzanne  A.  Pastura. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Speshock,  Food  Stamp 
Program,  at  (703)  305-2410,  or  via 
Internet  mail  at 
ed speshock@fcs.usda.gov. 

Legislative  Authority 

Section  1004  of  the  Balanced  Budget 
Act  of  1997  (Pub.  L.  105-33)  (BBA) 
amended  Section  11(f)  of  the  Food 
Stamp  Act  of  1977,  (the  Act)  7  U.S.C. 
2020(f),  to  require  the  Department  of_ 
Agriculture  (the  Department)  to  make 
available  up  to  $600,000  in  each  of 
Bscal  years  1998  through  2001  to  pay 
the  Federal  share  of  collaborative  grants 
to  eligible  private  nonprofit 
organizations  and  State  agencies.  As 
required  in  Section  1004  the 
E)epartment,  in  deciding  between  2  or 
more  eligible  project  proposals,  shall 
give  preference  to  a  private  nonprofit 
organization  or  state  agency  that 
conducted  and  received  funding  for  a 
collaborative  nutrition  education  project 
before  August  5,  1997,  the  date  of 
enactment  of  this  authorization. 

Description  of  Pro|ects 

The  Food  and  Nutrition  Service  (FNS) 
of  the  Department  will  conduct  a  one- 
time competition  for  grants  to  support 
the  development  or  the  continuation  of 
collaborative  food  stamp  nutrition 
education  projects.  In  accordance  with 
the  requirements  of  Section  11(f)  of  the 
Act,  as  amended  by  the  BBA,  the  food 
stamp  collaborative  nutrition  education 
projects  should  be  designed  to:  (i)  Meet 
the  food  needs  of  Food  Stamp  Program 
participants  and  other  low-income 
households;  (ii)  increase  the  self- 
reliance  of  households  in  providing 
improved  food  preparation,  safety,  and 
budgeting  skills;  and  (iii)  promote 
comprehensive  approaches  to  local  food 
and  nutrition  education  activities. 
Successful  proposals  will  include 
objectives  which  describe  how  the 
collaborative  nutrition  education  project 
will  support  the  design  and 
implementation  of  nutrition  education 
efforts  that  reach  large  numbers  of  food 
assistance  program  recipients,  foster  the 
development  or  continuation  of 
nutrition  network  resources  to  better 
integrate  nutrition  education  services, 
and  provide  integrated  nutrition 
education  outside  of  traditional 
program-centered  delivery  systems. 
Proposals  that  focus  their  nutrition 


education  messages  on  topics  that  have 
relevance  to  large  numbers  of  program 
recipients,  such  as  healthful  eating 
behavior  or  economical  shopping 
practices  are  encouraged  rather  than 
narrowly  focused  topics  of  interest  to 
small  segments  of  the  eligible 
population.  Healthful  eating  practices 
are  those  that  are  described  in  the 
Fourth  Edition  (1995)  of  the  Dietary 
Guidelines  for  Americans  published  by 
the  U.S.  Departments  of  Agriculture  and 
Health  and  Human  Services. 

Eligibility 

Applications  may  be  submitted  by 
private  nonprofit  organizations  and 
State  agencies.  To  be  eligible  for  a  food 
stamp  collaborative  nutrition  education 
grant,  as  mandated  by  Section  1004, 
private  nonprofit  organizations  and 
State  agencies  must  agree  to:  (1)  Use  the 
funds  to  direct  collaborative  efforts  to 
coordinate  and  integrate  nutrition 
education  into  healdi,  nutrition,  social 
service,  and  food  distribution  programs 
for  food  stamp  participants  and  other 
low-income  households;  and  (2)  design 
the  collaborative  effort  to  reach  large 
numbers  of  food  stamp  participants  and 
other  low-income  households  through  a 
network  of  organizations  including  but 
not  limited  to  schools,  child  care 
centers,  fanners'  markets,  health  clinics, 
and  outpatient  education  services. 

Applications  must  contain  a 
description  of  how  the  grant  funds  will 
be  used  for  the  four  years  of  the  award. 
Each  year  of  the  grant,  beginning  with 
1998,  should  be  described  as  a  discrete 
portion  of  the  project's  work  with  all 
four  years  contributing  toward  the  goals 
and  objectives  as  spelled  out  in  the 
proposal.  The  authorizing  legislation,  in 
particular  Section  11(f)(2)(C),  requires 
FNS,  in  deciding  between  two  or  more 
private  nonprofit  organizations  or  State 
agencies  that  are  eligible  to  receive  a 
grant,  to  give  preference  to  an 
organization  or  State  agency  that 
conducted  and  received  funding  for  that 
collaborative  effort  from  FNS  prior  to 
August  5.  1997. 

Availability  of  Funds  and  Award 
Limitations 

The  total  amount  of  funds  available 
will  not  exceed  $600,000  in  each  fiscal 
year  beginning  in  1998  and  ending  in 
2001  to  pay  the  Federal  share.  The 
Federal  share  of  each  grant  will  not 
exceed  $200,000  for  each  fiscal  year  and 
will  represent  50  percent  of  each  grant. 
Grant  awards  will  be  made  to  successful 
proposals  for  four  years  beginning  in 
fiscal  year  1998  with  subsequent  year 
funding  subject  to  the  availability  of 
Federal  funds.  The  non-federal  share  of 
these  projects  must  be  in  cash.  Funding 
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to  support  the  non-federal  share  could 
include  State  agency  as  well  as  private 
non-governmental  sources.  No  in-kind 
contributions  are  alloMred  as  the  non- 
federal share  of  the  grant.  Private  sector 
contributions  that  require  product 
endorsement  or  an  advertising  tie-in  are 
not  permitted,  only  unrestricted  cash 
donations  will  be  considered. 

Authority:  7  U.S.C.  2011-2036. 

Dated:  March  2. 1998. 
Yvette  S.  Jackson, 
Administrator. 

[FR  Doc.  98-5979  Filed  3-6-98;  8:45  am] 
BIUJNQOOOE  3410-aO-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Care  Financing  Administration 

Statemant  of  Organization,  Functions, 
and  Delegations  of  Authority;  Office  of 
the  Actuary 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Etepartment  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HQ^A),  (Federal 
Register,  Vol.  62,  No.  85.  pp.  24121- 
24122,  dated  Friday,  May  2, 1997,  and 
Federal  Register,  Vol.  62,  No.  129,  pg. 
36294,  dated  Monday,  July  7,  1997)  is 
amended  -s  a  result  of  the  Balanced 
Budget  Act  of  1997  to  reflect  a  change 
to  the  Actuarial  and  Health  Cost 
Analysis  Group  in  the  Office  of  Strategic 
Planning  (OSP).  Specifically,  the 
Actuarial  and  Health  Cost  Analysis 
Group  (FAKC)  and  its  subordinate 
divisions  are  abolished  and  replaced  by 
the  Office  of  the  Actuary  (OACT)  which 
will  now  report  directly  to  the 
Administrator.  The  functional 
responsibilities  of  the  remaining 
components  in  OSP  are  not  affected. 
OACT's  administrative  code  is  changed 
from  FAKC  to  FAN. 

The  specific  amendments  to  Part  F  are 
described  below: 

•  Section  F.IO.  (Organization)  is 
amended  to  read  as  follows: 
4.  Office  of  Strategic  Planning  (FAK) 

a.  Research  and  Evaluation  Group 
(FAKA) 

b.  Planning  and  Policy  Analysis  Group 
(FAKB) 

c.  Systems,  Technical  and  Analytic 
Resources  Group  (FAKD) 

d.  Information  and  Methods  Group 
(FAKE) 

18.  Office  of  the  Actuary  (FAN) 

a.  Medicare  and  Medicaid  Cost 
Estimates  Group  (FANl) 

b.  National  Health  Statistics  Group 
(FAN2) 


•  Section  F.20.  (Functions)  is 
amended  to  read  as  follows: 

4.  Office  of  Strategic  Planning  (FAK) 

•  Develops  ana  manages  the  long- 
term  strategic  planning  process  for  the 
Agency;  responsible  for  the  Agency's 
conformance  with  the  requirements  of 
the  Government  Performance  and 
Results  Act  (GPRA). 

•  Provides  analytic  support  and 
information  to  the  Administrator  and 
the  Executive  Council  needed  to 
establish  Agency  goals  and  directions. 

•  Performs  environmental  scanning, 
identifying,  evaluating,  and  reporting 
emerging  trends  in  health  care  delivery 
and  financing  and  their  interactions 
with  Agency  programs. 

•  Maneges  strategic,  crosscutting 
initiatives. 

•  Designs  and  conducts  research  and 
evaluations  of  health  care  programs, 
studying  their  impacts  on  beneficiaries, 
provider*,  plans.  States  and  other 
partners  and  customers,  designing  and 
assessing  potential  improvements,  and 
developing  new  measurement  tools. 

•  Coordinates  all  Agency 
demonstration  activities,  including 
development  of  the  research  and 
demonstration  annual  plan,  evaluation 
of  all  Agency  demonstrations,  and 
assistance  to  other  components  in  the 
design  of  demonstrations  and  studies. 

•  Manages  assigned  demonstrations, 
including  Federal  revtew,  approval,  and 
oversight;  coordinates  and  participates 
wdth  def>artmental  components  in 
experimental  health  care  delivery 
projects. 

•  Develops  research,  demonstration, 
and  other  publications  and  papers 
related  to  health  care  issues. 

18.  Office  of  the  Actuary  (FAN) 

•  Conducts  and  directs  the  actuarial 
program  for  HCFA  and  directs  the 
development  of  and  methodologies  for 
macroeconomic  analysis  of  health  care 
financing  issues. 

•  Performs  actuarial,  economic  and 
demographic  studies  to  estimate  HCFA 
program  expenditures  under  current  law 
and  under  proposed  modifications  to 
current  law. 

•  Provides  program  estimates  for  use 
in  the  President's  budget  and  for  reports 
required  by  Congress. 

•  Studies  questions  concerned  with 
financing  present  and  future  health 
programs,  evaluates  operations  of  the 
Federal  Hospital  Insurance  Trust  Fund 
and  Supplementary  Medical  Insurance 
Trust  Fund  and  performs  microanalyses 
for  the  purpose  of  assessing  the  impact 
of  various  health  care  financing  factors 
upon  the  costs  of  Federal  programs. 

•  Estimates  the  financial  effects  of 
proposals  to  create  national  health 


insurance  systems  or  other  national  or 
incremental  health  insurance  reform. 

•  Develops  and  conducts  studies  to 
estimate  and  project  national  and  area 
health  expenditures. 

•  Develops,  maintains,  and  updates 
provider  market  basket  input  price 
indexes  and  the  Medicare  Economic 
Index. 

•  Analyzes  data  on  physicians'  costs  • 
and  charges  to  develop  payment  indices 
and  monitors  expansion  of  service  and 
inflation  of  costs  in  the  health  care 
sector. 

•  Performs  actuarial  reviews  and 
audits  of  employee  benefit  expenses 
charged  to  Medicare  by  fiscal 
intermediaries  and  carriers. 

•  Publishes  cost  projections  and 
economic  analyses,  and  provides 
actuarial,  technical  advice  and 
consultation  to  HCFA  components, 
governmental  components,  Congress, 
and  outside  organizations. 

a.  Medicare  and  Medicaid  Cost 
Estimates  Group  (FANl) 

•  Evaluates  the  financial  status  of  the 
Hospital  Insurance  (HI)  and 
Supplementary  Medical  Insurance  (SMI) 
Trust  Funds  and  prepares  the  annual 
report  to  Congress  for  the  Medicare 
Board  of  Trustees. 

•  Prepares  cost  estimates  for  the  HI 
program,  the  SMI  program,  and  the 
Medicaid  program  for  use  in  the 
President's  budget. 

•  Estimates  the  financial  effects  of 
proposed  Medicare  and  Medicaid 
legislation. 

•  Determines  key  Medicare  program 
amounts,  including  the  Part  B  premium 
rates,  the  inpatient  hospital  deductible, 
the  Part  A  premium  rate  for  voluntary 
enrolles,  and  the  physicians'  economic 
index  applicable  to  prevailing  fees. 

•  Develops  the  payment  rates  for  the 
annual  update  of  Uie  Medicare+Choice 
capitation  rate  book,  which  is  used  to 
pay  managed  care  organizations  that 
enter  into  a  risk  contract  with  HCFA  to 
provide  benefits  to  Medicare  enrolles. 

•  Serves  as  technical  consultant 
throughout  the  Government  on 
Medicare  and  Medicaid  cost  estimate 
issues. 

•  Provides  actuarial  consultation  to 
other  organizations  in  the  research  of 
managed  care  payment  methodology. 

b.  National  Health  Statistics  Group 
(FAN2) 

•  Develops,  maintains  and  makes 
analytical  use  of  the  National  Health 
Accounts  (NHA)  which  include  annual 
estimates  and  publication  of  National 
Health  Expenditures  (NHE)  and  periodic 
estimates  and  publication  of  NHE  by  age 
groupings  or  by  region  and  state. 
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•  Tracks  and  publishes  quarterly 
health  care  indicators  to  identify 
emerging  health  sector  trends,  including 
data  on  health  care  utiUzation  and  costs; 
health  sector  employment,  wages,  and 
prices;  and  economy-wide  economic 
conditions. 

•  Prepares  estimates  of  NHE  for 
future  years  by  type  of  service  and 
source  of  financing. 

•  Develops,  analyzes  and  pubhshes 
results  from  health  sector  models  which 
allow  evaluation  of  the  impact  of 
proposed  changes  to  the  current  health 
system  on  the  overall  economy. 

•  Develops,  maintains,  and  updates 
provider  market  basket  input  price 
indexes,  including  the  Hospital  Input 
Price  Index,  the  Medicare  Economic 
Index,  and  the  other  price  indexes 
mandated  for  use  in  setting  Medicare 
payments  to  providers. 

•  Provides  technical  support  for 
HCFA  regulatory  processes,  especially 
those  related  to  payment  systems  or 
reform. 

Dated:  February  8, 1998. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

(FR  Doc.  9ft-5874  Filed  3-6-98;  8:45  ami 

BIUING  CODE  412»-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Sulxnitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Approval  Under  the 
Paperwork  Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  The  information  collection 
requirements  to  evaluate  visitor 
response  to  the  recreation  fee 
demonstration  program  in  the  U.S.  Fish 
and  Wildlife  Service's  National  Wildlife 
Refuges  has  been  submitted  to  0MB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Comments  must  be  submitted  on 
or  before  April  8, 1998. 
ADDRESSES:  Comments  and  suggestions 
on  specific  requirements  should  be  sent 
directly  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  the  Interior  Desk  Officer, 
725— 17th  Street,  NW.,  Washington,  DC 
20503;  and  a  copy  to  the  Service's 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
[MS  222  ARLSQ],  1849  C  Street,  NW., 
Washington,  DC  20240. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stephens  R.  Vehrs,  Refuge  SpeciaUst, 
Division  of  Refuges,  703/358-2397;  or 
Phadrea  Ponds.  WildHfe  Biologist.  U.S. 
Geological  Survey,  Fort  Collins,  CO, 
970/226-9445. 

SUPPLEMENTARY  INFORMATION:  The 
Service  submitted  the  following 
proposed  information  collection 
clearance  requirement  to  0MB  for 
review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
invited  on  (1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  burden,  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and,  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through, the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Congress  authorized  a  recreation  fee 
demonstration  program  in  Public  Law 
104-134.  The  U.S.  Fish  and  Wildlife 
Service  was  one  of  the  four  agencies 
mandated  to  implement  the  program 
and  evaluate  its  impact  on  the  visiting 
public.  This  study  is  designed  to 
scientifically  evaluate  visitor  reactions 
impact  of  the  fees  on  visitation  to  the 
national  wildlife  refuges  (NWR);  it  will 
be  conducted  by  the  U.S.  Geological 
Survey,  Biological  Resources  Division, 
Social  Economic  and  Institutional 
Analysis  Section  in  Fort  Collins, 
Colorado  under  a  cooperative  agreement 
with  the  U.S.  Fish  and  Wildlife  Service. 

To  represent  the  various  types  of  fee 
changes,  as  well  as  fee  demonstration 
refuges,  six  distinct  fee  programs  and 
ten  refuges  were  selected  for  inclusion 
in  the  study.  These  include  (1)  new 
entrance  fees  (Sacramento  NWR,  CA 
and  Aransas  NWR,  TX);  (2)  increased 
entrance  fees  (Chingeness  NWR,  WA); 

(3)  new  annual  passes  (Chincoteaque 
NWR.  VA  and  Crab  Orchard  NWR,  IL); 

(4)  new  hunt  fees  (St.  Catherine's  Creek 
NWR.  MS  and  Balcones  NWR,  TX);  (5) 
non-hunt  use  permits  (Buenos  Aires 
NWR.  AZ  and  Fort  Niobrara  NWR,  NE). 
and  (6)  non-fee  adjustments  (Piedmont 
NWR.  GA).  Random  samples  of 
individuals  using  these  refuges  will  be 
surveyed. 

The  Service  plans  to  use  as  part  of  the 
evaluation  process  a  survey 
questionnaire  to  assess  the  di^erent  fee 


programs.  An  on-site  questionnaire  vnll 
be  distributed  during  the  peak  season  to 
a  random  sample  of  the  visiting  public. 
A  minimum  of  400  completed  surveys 
will  be  obtained  for  each  fee  type.  An 
additional  200  siu^eys  will  be  obtained 
from  Sacramento  NWR  to  allow  for 
generation  of  a  statistic  on  credit  card 
entrances.  Overalf.  this  will  result  in  ^ 
total  sample  of  2,600  respondents.  The 
margin  of  error  for  each  fee  type  is  ±5% 
at  the  95%  confidence  level.  The 
information  gained  from  this  survey  will 
provide  a  scientific  basis  for  evaluating 
the  viability  of  the  fee  program  among 
the  visiting  public.  The  lead  project 
officer  is  Dr.  Jonathan  G.  Taylor. 
Research  Social  Scientist,  phone  970- 
226-9438,  4512  McMurry  Avenue,  Fort 
Collins,  CO  80525-3400. 

Title:  Evaluation  of  visitor  responses 
to  recreation  fee  demonstration 
program. 

Bureau  form  number  None. 

Frequency  of  collection:  Annual. 

Description  of  respondents: 
Individuals  and  households. 

Number  of  respondents:  2,600. 

Estimated  completion  time:  10 
minutes. 

Burden  estimate:  433  hours. 

Paul  R.  Schmidt, 

Acting  Assistant  Director  for  Refuges  and 

Wildlife. 

(FR  Doc.  98-5999  Filed  3-6-98;  8:45  ami 

BILUNO  COOE  4310-a»-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Parit  Service 

Environmental  Statements; 
Availability,  etc.  Lafayette  Park 
Northside  Barrier  Project 

ACTION:  Announcement:  Availability  of 
environmental  assessment  for  the 
Lafayette  Park  Northside  Barrier  project. 

SUMMARY:  The  National  Park  Service,  at 
the  request  of  the  Department  of 
Treasury,  has  prepared  an 
Environmental  Assessment  for  a 
construction  project  to  replace 
temporary  security  barriers  along  the 
north  side  of  Lafayette  Park  across  from 
the  White  House  with  permanent 
security  barriers.  The  project  also 
includes  the  future  removal  by  the 
National  Park  Service  of  a  lodge  house 
located  in  Lafayette  Park.  The  document 
is  available  for  review  and  public 
comment  through  April  15, 1998. 

Copies  may  be  requested  by  calling 
the  National  Park  Service,  White  House 
Liaison,  at  (202)  619-6344  weekdays 
from  9:00  a.m.  to  4:00  p.m.  Written 
requests  may  be  sent  to  1100  Ohio 


I 
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Drive,  S.W.,  Room  344,  Washington, 
D.C.,  20242. 

Dated:  February  27, 1998. 
Junes  I.  McDaniel, 

Director,  White  House  Liaison. 

(FR  Doc.  98-5907  Filed  3-6-98;  8:45  am) 

MLUNQ  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Anr>ouncement  of  Sut>sistence 
Resource  Commission  Meeting 

agency:  National  Park  Service.  Interior. 
ACTION:  Announcement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY:  The  Superintendent  of 
Aniakchak  National  Monument  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Aniakchak  National 
Monument  announce  a  forthcoming 
meeting  of  the  Aniakchak  National 
Monument  Subsistence  Resource 
Commission.  The  following  agenda 
items  will  be  discussed: 

(1)  Call  to  order.  (Chairman) 

(2)  SRC  Roll  call;  confirmation  of 

quorum.  (Chairman) 

(3)  Welcome  and  introductions.  (Public, 

agency  staff,  others) 

(4)  Review  and  adopt  agenda.  (SRC) 

(5)  Review  and  adopt  minutes  from  the 

November  1997  meeting. 

(6)  Review  commission's  role  and 

purpose. 

(7)  PubUc  and  agency  comments. 

(8)  Status  of  commission  membership. 

(9)  Old  business: 

a.  Status  of  recommendation  to 
designate  Ivanof  Bay  and  Perryville 
as  resident  zone  communities. 

b.  Status  of  Aniakchak  National 
Preserve  hunting  guide  prospectus. 

c.  Aniakchak  National  Monument  and 
Preserve  visitor  use  report. 

d.  Aniakchak  National  Monument  and 
Preserve  status  of  moose  and 
caribou  populations. 

e.  Status  of  Unit  9E  Board  of  Game 
Agenda  Change  Request  and 
Federal  Subsistence  Board  Special 
Action  97-09  Reauest. 

f.  Status  of  1992  Subsistence  Hunting 
Program  recommendations. 

g.  Status  of  draft  Subsistence  Hunting 
Program  recommendations. 

(1)  97-1:  Establish  a  one  year 
residency  requirement  for  the 
resident  zone  communities. 

(2)  97-2:  Establish  a  registration 
permit  requirement  for  non- 
subsistence  hunting,  trapping,  and 
fishing  activities  within  the 
Aniakchak  National  Preserve. 

(10)  New  business: 


a.  Federal  Subsistence  Program 
update. 

(1)  Bristol  Bay  Regional  Council 
March  12  meeting  report. 

(2)  Review  Unit  9E  Federal 
Subsistence  Board  proposals,  b. 
Public  and  agency  comments. 

b.  Public  and  agency  comments. 

(11)  SRC  work  session  (draft  proposals, 
letters,  and  recommendations). 

(12)  Set  time  and  place  of  next  SRC 
meeting. 

(13)  Adjournment. 

DATES:  Th»  meeting  will  begin  at  1  p.m. 
on  Wednesday,  March  25, 1998,  and 
conclude  at  approximately  7  p.m.  The 
meeting  will  reconvene  at  8  a.m.  on 
Thursday,  March  26,  1998,  and  adjourn 
at  approximately  1  p.m. 

LOCATION:  The  meeting  location  is: 
Community  Subsistence  Building, 
Chignik  La^e,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  C.  Gustin,  Unit  Manager,  Rick 
Clark.  Chief  of  Resources  Management, 
or  Donald  Mike,  Resource  Specialist, 
Aniakchak  National  Monument,  P.O. 
Box  7,  King  Salmon,  Alaska  996ll 
Phone  (907) 246-3305. 
SUPPLEMEMTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487.  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Anderson, 
Hegional  Director. 
(FR  Doc.  98-5906  Filed  3-6-98;  8:45  am] 

BILLING  CODE  4310-7O-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Paric  Service  ' 

Notice  Of  Meeting 

AGENCY:  Department  of  the  Interior. 
National  Park  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Announcement  of  the  first 
public  meeting  of  the  Advisory  Council 
to  the  Partnership  of  the  Boston  Harbor 
Islands  National  Recreation  Area. 

DATES:  March  10, 1998,  4:00  pm-6:00 
pm. 

ADDRESSES:  The  Exchange  Conference 
Center  at  the  Boston  Fish  Pier,  212 
Northern  Avenue,  Boston,  MA. 
FOR  FURTH8R  INFORMATION  CONTACT:  Mr. 
George  Price,  Project  Manager.  Boston 
Harbor  Islands  National  Recreation 
Area,  at  617-223-8666.  Written 
comments  can  be  addressed  to  George 
Price,  Project  Manager,  Boston  Harbor 


Islands  National  Recreation  Area,  408 
Atlantic  Avenue.,  Suite  228,  Boston, 
MA,  02110. 

SUPPLEMENTARY  INFORMATION:  The 
twenty-eight  member  Advisory  Council 
to  the  Partnerehip  of  the  Boston  Harbor 
Islands  National  Recreation  Area  will 
hold  its  first  official  meeting  on 
Tuesday,  March  10  from  4-6  p.m.  the 
Exchange  Conference  Center  at  the  Fish 
Pier  in  South  Boston.  The  meeting  is 
open  to  the  public. 

The  Advisory  Council  members  were 
appointed  by  the  Director  of  the 
National  Park  Service  and  represent: 
business,  educational,  cultural,  and 
environmental  entities;  municipalities 
surrounding  the  harbor;  and  Native 
American  interests.  The  Advisory 
Council  was  formed  to  advise  and  make 
recommendations  to  the  Boston  Harbor 
Islands  Partnership  with  respect  to  the 
development  and  implementation  of  the 
Integrated  Management  Plan  and  the 
operation  of  this  new  national  park  area. 
"This  Advisory  Council  is  unique  in 
that  it  is  intended  to  provide  assistance 
to  the  Partnership  for  the  long  term,  not 
simply  during  the  planning  period.  In 
addition,  two  of  the  members  of  the 
Advisory  Council  will  become  voting 
members  of  the  Partnership  with  two 
additional  people  selected  as  voting 
alternates,"  said  George  Price,  Project 
Manager. 

In  1996  Congress  created  the  Boston 
Harbor  Islands  National  Recreation  Area 
to  recognize  the  rich  natural  and 
cultural  resources  and  history  found  on 
the  30  islands  located  in  Boston  Harbor. 
The  legislation  (Pub.  L.  104-333) 
established  a  thirteen-member 
partnership  to  jointly  manage  the 
Islands.  The  13-member  Partnership 
represents  city,  state,  federal  and  private 
agencies  with  responsibilities  for  the 
harbor  islands.  Peter  Webber,  Chair  of 
the  Partnership  said,  "we  are  very 
happy  that  the  Advisory  Council  has 
now  been  officially  appointed  by  the 
Director  of  the  National  Park  Service. 
Much  interest  has  been  shown  by  many 
people  to  insure  this  was  a 
representative  group  that  cares  deeply 
about  the  future  of  the  Boston  Harbor 
Islands.  We  look  forward  to  a  long  and 
productive  relationship  with  the 
members  of  the  Advisory  Council  as  we 
develop  the  plan  and  implement  the 
programs  for  this  new  national  park 
area." 

Dated:  March  2. 1998. 
George  E.  Price,  Jr., 

Project  Manager,  Boston  Harbor  Islands 
National  Recreation  Area. 
(FR  Doc.  98-5914  Filed  3-6-98;  8:45  ami 
BILUNQ  COOe  431*-7t>-M 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Goldert  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seashore 
Advisory  Commission;  Notice  of 
Meeting  Cancellation 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  the  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  previously  scheduled  for 
Wednesday,  March  11, 1998  in  San 
Francisco  will  be  canceled. 

The  Advisory  Commission  was 
established  by  PubUc  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  pubUc  and  to  facilitate  the 
soUcitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  systems  in  Marin,  San  Francisco 
and  San  Mateo  Coimties.  Members  of 
the  Commission  are  as  follows: 
Ms.  Amy  Meyer,  Vice  Chair 
Mr.  Richard  Bartke,  Chairman 
Ms.  Naomi  T.  Gray 
Mr.  Michael  Alexander 
Ms.  Lennie  Roberts 
Ms.  Sonia  Bolanos 
Mr.  Redmond  Keman 
Mr.  Merritt  Robinson 
Mr.  John  J.  Spring 
Mr.  Joseph  Williams 
Dr.  Howard  Cogswell 
Mr.  Jerry  Friedman 
Ms.  Yvonne  Lee 
Mr.  Trent  Orr 
Ms.  Jacqueline  Yoimg 
Mr.  R.  H.  Sciaroni 
Dr.  Edgar  Waybum 
Mr.  Mel  Lane 

Date:  February  24, 1998. 
BriuiO'NeiU. 

Acting  Genera!  Superintendent  Golden  Gate 
National  Recreation  Area. 
(PR  Doc.  9&-S915  Filed  3-6-98;  8:45  am] 
BIUJNQ  CODE  4310-70-U 


DEPARTMENT  OF  THE  INTERIOR 

Upper  Delaware  Scenic  and 
Recreational  River  Citizens  Advisory 
Council 

AQENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meetings. 

SIMMARY:  This  notice  sets  forth  the  1998 
business  meetings  of  the  Upper 
Delaware  Citizens  Advisory  Council. 

The  Upper  Delaware  Qtizens 
Advisory  Council  will  meet  March  9, 
April  13,  May  11,  June  8,  July  13, 


August  10,  September  14,  October  19, 
November  9,  and  December  14, 1998. 
Meetings  will  convene  at  6:00  p.m.,  at 
NPS  Headquarters,  River  Road,  Beach 
Lake,  Pennsylvania,  unless  local  press 
releases  state  otherwise 

Press  Releases  containing  specific 
information  regarding  the  subject  of 
meetings  and  special  informational 
programs  will  be  published  in  the 
following  area  newspapers: 

The  Sullivan  County  Democrat 
The  Times  Herald  Record 
The  River  Reporter 
The  Tri-state  Gazette 
The  Pike  County  Dispatch 
The  Wayne  Independent 
The  Hawley  News  Eagle 
The  Weekly  Almanac 

Announcements  of  cancellation  due 
to  inclement  weather  will  be  made  by 
radio  stations  WDNH,  WDLC,  WSUL. 
WJFF  and  WVOS. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Calvin  F.  Hite,  Superintendent;  Upper 
Delaware  Scenic  and  Recreational  River, 
RR2.  Box  2428,  Beach  Lake  PA  18405- 
9737:  717-729-8251. 

SUPPLBMBITARY  INFORMATION:  The 
Advisory  Council  was  established  under 
section  704  (f)  of  the  National  Parks  and 
Recreation  Act  of  1978  Pub.  L.  95-625, 
16  use  sl724  note,  to  encourage 
maximimi  pubUc  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report 
to  the  Delaware  River  Basin 
Commission,  the  Secretary  of  the 
Interior,  and  the  Governors  of  New  York 
and  Pennsylvania  in  the  preparation 
and  implementation  of  the  management 
plan,  and  on  programs  which  relate  to 
land  and  water  use  in  the  Upper 
Delaware  Region 

All  meeting  are  open  to  the  public. 
Any  member  of  the  public  may  file  with 
the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council, 
P.O.  Box  84,  Narrowsburg,  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  scenic  and 
Recreational  River;  River  Road,  V/* 
miles  north  of  Narrowsburg,  New  York; 
Damascus  Township,  Pennsylvania. 

Dated:  February  24. 1998. 
Calvin  F.  Hite, 

Superintendent,  Upper  Delaware  Scenic  8r 

Recreational  River. 

(PR  Doc.  98-5908  Filed  3-6-98;  8:45  am] 

BIUJNO  OOOE  43ie-7«-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Idaho  County,  ID  in  Possession  of  the 
Cottonwood  District  Office,  Bureau  of 
l.and  ManagenMnt,  Cottonwood,  ID 

agency:  National  Park  Service. 

ACTION:  Notice. 

> 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  himian 
remains  and  associated  funerary  objects 
from  Idaho  County,  ID  that  are  in 
possession  of  the  Cottonwood  District 
Office,  Bureau  of  Land  Management 
(BLM),  Cottonwood.  ED. 

A  detailed  assessment  nf  Uie  himian 
remains  and  associated  funerary  objects 
from  Idaho  County,  ID  was  made  by  die 
Bxireau  of  Land  Management 
professional  staff  in  consultation  Mdth 
the  Nez  Pearce  Tribe  of  Idaho.  , 

In  1963,  human  remains  representing 
two  individuals  were  recovered  from 
site  10IH57,  Idaho  Coimty,  ID  during 
legally  authorized  exacavations  by 
Idaho  State  University  personnel  prior 
to  the  construction  of  Idaho  State 
Highway  95  through  the  site.  No  known 
individuals  were  identified.  The 
minimum  of  350  associated  funerary 
objects  includes  beads,  glass,  mirrors, 
bracelets,  cloth,  wood,  rings,  nails,  iron 
hooks,  hoops,  shells,  and  non-human 
bone. 

Based  on  the  associated  funerary 
objects,  these  human  remains  have  been 
determined  to  be  Native  American  from 
the  historic  period.  Continuities  of 
material  culture,  ethnographic 
information,  and  historical  docvunents 
indicate  the  Nez  Perce  Tribe  of  Idaho 
has  occupied  this  area  from  precontact 
times  into  the  historic  period. 

Based  on  the  above-mentioned 
information,  officials  of  the  Bureau  of 
Land  Management  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
himian  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  Bureau  of  Land  Management  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  minimum  of  350 
objects  hsted  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  the  individual  himian  remains  at 
the  time  of  death  or  later  as  part  of  the 
death  rite  or  ceremony.  Lastly,  officials 
of  the  Bureau  of  Land  Management  have 
determined  that,  pursuant  to  43  CFR 
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10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Nez  Perce  Tribe  of 
Idaho. 

This  notice  has  been  sent  to  ofTicials 
of  the  Nez  Perce  Tribe  of  Idaho. 
Representatives  of  any  other  tribe  that 
believes  itself  to  be  culturally  affiliated 
with  these  human  remains  and 
associated  funerary  objects  should 
'  contact  Dave  Sisson,  Cottonwood 
District  Office,  BLM,  Route  3,  Box  181, 
Cottonwood,  ID  83522;  telephone:  (208) 
962-3782  before  April  8, 1998. 
Repatriation  of  the  numan  remains  and 
associated  funerary  objects  to  the  Nez 
Perce  Tribe  of  Idaho  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  March  3, 1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  98-5916  Filed  3-6-98;  8:45  ami 

BtLUNQ  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Parit  Sarvice 

Notica  of  Infant  to  Rapatriata  Cultural 
Kama  In  th»  Poaaaaaion  of  Vh9  Rhode 
Island  Historical  Society,  Providence, 
Rl 

AGENCY:  National  Park  Service. 
action:  Notice.' 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Rhode  Island 
Historical  Society  which  meet  the 
definition  of  "unassociated  funerary 
objects"  under  Section  2  of  the  Act. 

The  four  objects  are  a  soapstone  bowl, 
two  soapstone  bowl  fragments,  and  a 
string  of  whelk  shell  beads.  The 
accession  information  regarding  these 
objects  has  been  lost  since  the  date  of 
acquisition. 

Consultation  evidence  provided  by 
representatives  of  the  Narragansett 
Indian  Tribe  indicates  the  soapstone 
bowl  is  used  for  the  Ceremony  of  the 
Green  Corn,  and  would  also  be  used  in 
baptismal  ceremonies.  Consultation 
evidence  provided  by  representatives  of 
the  Narragansett  Indian  Tribe  also 
indicates  that  the  inclusion  of  soapstone 
bowls,  soapstone  bowl  fragments  and 


whelk  shell  beads  is  consistent  with 
traditional  Narragansett  burial  practice. 

The  three  objects  from  Westerly,  RI 
are  glass  bottles,  beads,  and  a  wampimi 
bracelet.  Museum  documentation 
indicates  they  were  recovered  in  1835 
from  burials  at  the  railhead  site  in 
Westerly,  RI;  and  were  purchased  by  the 
Rhode  Island  Historical  Society  from 
Mr.  Chesebrough  that  same  year. 

Based  on  funerary  objects,  this 
railhead  site  has  been  determined  to  be 
a  Narragansett  burial  site  during  the 
historic  pieriod  (approximately  16th 
century  until  the  late  1600s).  Historical 
documents  and  archeological  evidence 
indicates  this  area  was  occupied  by  the 
Narragansett  Indian  Tribe  during  this 
period. 

The  19  objects  from  Charlestown,  RI 
are  pewtar  latten  spoons,  glass  rum 
bottles,  a  sword  handle,  copper  pots, 
glass  vials,  a  flute,  gold  effigy  comb, 
man's  gold  ring,  a  disk,  a  stove 
ornament  and  hanging  chain,  two  silver 
thimbles,  a  copper  snuffbox,  a  copper 
spoon,  strings  of  glass  beads,  and  loose 
glass  beads.  Museum  documentation 
indicates  these  objects  were  excavated 
from  the  burial  site  in  1859;  and  were 
given  to  the  Rhode  Island  Historical 
Society  in  1877  by  C.W.  Parsons  and 
Charles  Q-oss,  as  well  as  other  members 
of  the  Society. 

The  sit*  from  which  these  objects 
were  taken  is  a  historically  documented 
Narragansett  burial  site  stated  to  be  the 
grave  of  Princess  Weunquesh,  a 
daughter  of  Ninigret  who  died  about 
1660.  The  type  and  style  of  these  objects 
date  from  that  era.  No  human  remains 
from  this  grave  are  in  the  possession  of 
the  Rhode  Island  Historical  Society. 

The  14  objects  from  Charlestown,  RI 
are  pewtar  latten  spoons.  Museum 
documentation  regarding  the  accession 
of  these  objects  by  the  Rhode  Island 
Historical  Society  has  been  lost. 

The  site  from  which  these  objects 
were  taken  is  a  historically  documented 
Narragansett  burial  site  stated  to  be  the 
grave  of  the  second  (unmarried) 
daughter  of  Ninigret  who  died  in  1660. 
The  type  end  style  of  these  objects  date 
from  that  era.  No  human  remains  from 
this  grave  are  in  the  possession  of  the 
Rhode  Island  Historical  Society. 

The  24  objects  from  the  Amolda  site 
in  Charlestown,  RI  are  a  16th  century 
Portuguese  cannon,  four  blocks  of  ochre. 
12  pipes  and  pipe  fragments,  a  sword 
fragment,  a  buckshot  mold,  two  glass 
rods,  glass  beads,  and  three  ceramic 
sherds.  Museum  documentation 
indicates  these  objects  were  excavated 
in  1921  and  1925  from  burials  from  the 
Arnolda  site  on  the  property  of  J.  Arnold 
and  were  donated  to  the  Rhode  Island 
Historical  Society  about  1925. 


The  Amolda  site  is  a  historically 
documented  Narragansett  burial  site 
used  during  the  historic  era,  based  on 
manner  of  interment  and  the  types  of 
funerary  objects  present. 

Basea  on  the  aoove-mentioned 
information,  officials  of  the  Rhode 
Island  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2)(ii),  these  64  cultural  items 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  and 
are  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Rhode  Island  Historical  Society  have 
also  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  64 
items  and  the  Narragansett  Indian  Tribe. 

This  notice  has  been  sent  to  ofiicials 
of  the  Narragansett  Indian  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Linda  Eppich,  Curator,  or  Albert 
T.  Klyberg,  Director,  Rhode  Island 
Historical  Society,  110  Benevolent  St., 
Providence,  RI  02906,  telephone:  (401) 
331-8575  before  April  8, 1998. 
Repatriation  of  these  objects  to  the 
Narragansett  Indian  Tribe  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  March  3, 1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager.  Archeology  and  Ethnography 
Program. 

(FR  Doc.  98-5917  Filed  3-6-98;  8:45  am] 

BlUiNG  CODE  431&-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Westerly,  RI  in  the  Possession  of  the 
Rhode  Island  Historical  Society, 
Providence,  RI 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
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remains  and  associated  funetary  objects 
from  Westerly,  RI  in  the  possession  of 
the  Rhode  Island  Historical  Society, 
Providence,  RI. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Rhode  Island 
Historical  Society,  Haifenieffer  Museimi 
of  Anthropology,  and  the  Public 
Archaeology  Lab  professional  stafEs  in 
consultation  with  representatives  of 
Narragansett  Indian  Tribe. 

In  1835,  human  remains  representing 
one  individual  (a  hair  lock)  were 
recovered  from  a  railhead  site  in 
Westerly,  RI  and  sold  to  the  Rhode 
Island  Historical  Society  by  Mr. 
Chesebrough.  No  known  individuals 
were  identified.  The  three  associated 
funerary  objects  include  a  string  of 
beads,  wampum,  and  a  wampum  shell 
bracelet. 

Based  on  funerary  objects,  this 
railhead  site  has  been  determined  to  be 
a  Narragansett  burial  site  during  the 
historic  period  (approximately  16th 
centiuy  until  the  late  1600s).  Historical 
documents  and  archeological  evidence 
indicates  this  area  was  occupied  by  the 
Narragansett  Indian  Tribe  during  this 


penoc 

Based  on  the  above  mentioned 
information,  officials  of  the  Rhode 
Island  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Rhode  Island 
Historical  Society  have  also  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(A), 
the  three  objects  listed  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  hmnan  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  Rhode  Island  Historical 
Society  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasoiubly  traced  between 
these  Native  American  bimian  remains 
and  associated  funerary  objects  and  the 
Narragansett  Indian  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Narragansett  Indian  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultiually 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Linda  Eppich,  Curator,  or  Albert 
T.  Klyberg,  Director,  Rhode  Island 
Historical  Society,  110  Benevolent  St., 
Providence,  RI  02906,  telephone  (401) 
331-8575,  before  April  8, 1998. 
Repatriation  of  the  hiunan  remains  and 
associated  funerary  objects  to  the 
Narragansett  Indian  Tribe  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 


The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  March  3. 1998. 
Francia  P.  M^ian— mwi, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  98-5918  Filed  3-6-98;  8:45  am) 

8ILUNQ  OOOC  4S10-?0-F 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Raclamatton 

Central  VaNey  Project  Improvement 
Act.  California 

AOBiiCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  extension  of  time  for 

review  of  the  draft  programmatic 

environmental  impact  statement 

(DPEIS):  correction. 

SUHMARY:  The  Bureau  of  Reclamation 
(Reclamation)  has  changed  the  time  for 
the  public  hearing  to  be  held  on  April 
8, 1998,  in  Oakland,  California, 
regarding  the  DPEIS  for  the  Central 
Valley  Project  Improvement  Act 
(CVPIA).  Comments  may  be  submitted 
in  accordance  with  the  notice  published 
in  the  Federal  Register  on  December  31, 
1997  (62  FR  68299). 

DATES:  The  Oakland  public  hearing  will 
now  be  held  at  7:00  p.m.  on  April  8, 
1998,  instead  of  2:00  p.m. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Oakland  Federal  Building.  1301 
Clay  Street,  Oakland,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact  Mr.  Alan 
Candlish,  Bureau  of  Reclamation,  2800 
Cottage  Way,  MP-120,  Sacramento  CA 
95825,  telephone:  (916)  978-5190. 

Dated:  February  27. 1998. 
Kirk  C.  Rodgera, 
Deputy  Regional  Director. 
[FR  Doc.  98-5943  Filed  3-6-98;  8:45  am) 

BILUNQ  CODE  4310-*4-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[Docket  No.  98-6] 

Nora  Brayshaw,  M.D.;  Revocation  of 
Registration 

On  October  7, 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Nora  Brayshaw,  M.D. 
(Respondent),  of  SausaUto,  California. 


The  Order  to  Show  Cause  notified  her 
of  an  opportunity  to  show  cause  as  to 
why  DEA  should  not  revoke  her  DEA 
Certificate  of  Registration  AB9072618, 
and  deny  any  pending  appUcations  for 
renewal  of  sudi  registration  pursuant  to 
823(f)  and  824,  for  reason  that  she  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
CaUfomia. 

By  letter  dated  November  8, 1997, 
Respondent,  through  coimsel,  filed  a 
request  for  a  hearing,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  On  November 
18. 1997,  Judge  Bittner  issued  an  Order 
for  Prehearing  Statements.  On 
Novembor  20, 1997,  the  Government 
filed  a  Motion  for  Summary  Disposition, 
alleging  that  effective  January  16, 1997, 
the  Medical  Board  of  California  (Board) 
revoked  Respondent's  license  to 
practice  medicine  in  California  and 
therefore,  she  is  not  authorized  to 
handle  controlled  substances  in  that 
state.  Respondent  submitted  a  response 
dated  December  8, 1997,  to  the 
Government's  motion,  arguing  that  the 
revocation  by  the  Board  is  under  review, 
and  therefore  is  not  a  final  decision. 
Respondent  further  agreed  that  no 
action  should  be  taken  by  DEA  "imtil 
the  California  matter  is  final." 

On  January  6, 1998,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Ruling,  Findings  of  Fact,  Conclusions  of 
Law  and  Decision,  finding  that 
Respondent  lacked  authorization  to 
handle  controlled  substances  in  the 
State  of  California;  granting  the 
Government's  Motion  for  Summary 
Disposition;  and  recommending  that 
Respondent's  DEA  Certificate  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  her  opinion,  and  on 
February  9, 1998.  Judge  Bittner 
transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  feet  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judce. 

The  Acting  Deputy  Administrator 
finds  that  by  a  Decision  effiective 
January  16, 1997,  the  Board  adopted  the 
proposed  decision  of  an  Administrative 
Law  Judge  of  the  Board  recommending 
the  revocation  of  Respondent's  Ucense 
to  practice  medicine  in  the  State  of 
CaUfomia.  Respondent  argues  that  her 
DEA  registration  should  not  be  revoked 
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at  this  time  because  she  has  filed  a 
Petition  for  writ  of  Mandate  to  Set  Aside 
Order  Imposing  Discipline,  and  she 
expects  that  the  Board's  decision  will  be 
set  aside  and  her  medical  license  will  be 
reinstated.  However,  the  Acting  Deputy 
Administrator  further  finds  that 
Respondent  did  not  offer  any  evidence 
that  the  Board's  revocation  was  stayed 
pending  review,  nor  did  she  deny  Uiat 
she  is  not  currently  authorized  to 
handle  controlled  substances  in 
California.  Therefore,  the  Acting  Deputy 
Administrator  concludes  that 
Respondent  is  not  currently  authorized 
to  practice  medicine  in  the  State  of 
California. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  she  conducts  her  business.  21 
U.S.C.  802(21).  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16,193  (1997);  Dermetiis  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51,104  (1993). 

Here  it  is  clear  that  Respondent  is  not 
licensed  to  practice  medicine  in 
California.  Consequently,  it  is 
reasonable  to  infer  that  she  is  not 
authorized  to  handle  controlled 
substances  in  California,  where  she  is 
registered  with  DEA.  Since  Respondent 
lacks  this  state  authority,  she  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

In  light  of  the  above.  Judge  Bittner 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  Here, 
the  parties  did  not  dispute  the  fact  that 
Respondent  was  unauthorized  to  handle 
controlled  substances  in  California. 
Therefore,  it  is  well-settled  that  when 
no  question  of  material  fact  is  involved, 
a  plenary,  adversary  administrative 
proceeding  involving  evidence  and 
cross-examination  of  witnesses  is  not 
obligatory.  See  Phillip  E.  Kirk,  M.D..  48 
FR  32,887  (1983),  aff'd  sub  nom  Kirk  v. 
Mullen,  749  F.2d  297  (6th  Cir.  1984); 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworkers,  AFL-UO,  549  F.2d  634  (9th 
Cir.  1977);  United  States  v. 
Consolidated  ^4ines  8-  Smelting  Co.,  44 
F.2d  432  (9th  Cir.  1971). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AB9072618,  previously 
issued  to  Nora  Brayshaw,  M.D.,  be,  and 
it  hereby  is,  revoked.  The  Acting  Dieputy 


Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective  April 
8, 1998. 

Dated:  March  3, 1998. 
Donnie  R.  Marahall, 
Acting  Deputy  Administrator. 
(FR  Doc.  9»-5997  Filed  3-^98;  8:45  ami 

BILUNOOOOE  4410-0»-M 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

Proposed  Collsction;  Comment 
Request 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  144  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  the  Trade  Adjustment  Assistance  and 
NAFTA  Transitional  Adjustment 
Assistance  Program  Performance  Report. 
A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  employee  listed  in  the 
Addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
A^l  20, 1998. 

The  Deportment  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  information  on  those  who  are 
to  respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  or  responses. 
ADDRESSES:  Curtis  K.  Kooser,  Senior 
Economist,  Office  of  trade  Adjustment 
Assistance,  U^.  Department  of  Labor, 
Room  C4318, 200  Constitution  Ave. 
NW,  Washington,  DC  20210.  Telephone 
(202)  219-4845,  Ext.  Ill  (this  is  not  a 
toll-free  number).  FAX  (202)  219-5753. 
SUPPLEMBfTARY  INFORMATKM: 

L  Background 

The  Government  Performance  and 
Results  Act  (GPRA)  of  1993  requires  all 
federal  benefits  programs  to  report  on 
the  outcomes  achieved  for  benefit 
recipients  and  how  those  outcomes  can 
be  continuously  improved.  In  addition, 
public  and  Congressional  awareness  and 
concern  regarding  the  effiectiveness  of 
assistance  provided  to  U.S.  woricers 
displaced  byimprots  has  created  a 
demand  for  more  information  on  those 
receiving  assistance  from  Trade 
Adjustment  Assistance  (TAA)  and  North 
American  Free  Trade  Act  Transitional 
Adjustment  Assistance  (NAFTA-TAA). 
The  data  currently  collected  by  TAA 
does  not  provide  sufficient  information 
to  adequately  assess  TAA  program 
performance  and  participant  outcomes, 
making  it  impossible  to  precisely 
evaluate  program  effectiveness. 

II.  CUirrent  Actions 

In  order  to  Comply  with  Federal  law 
and  respond  to  other  concerns,  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA)  is  implementing  a  new  system 
of  collecting  and  reporting  performance 
and  outcomes  data.  Each  quarter,  the 
States  will  provide  the  Department  with 
reports  on  demographic  data,  benefits 
provided,  and  participant  outcomes  for 
each  participant  who  has  terminated 
from  the  TAA  or  NAFTA-TAA  program 
during  the  rep(vting  quarter.  A 
conference  of  Regional  and  State  TAA 
staff  concluded  that  many  States  already 
collect  most,  if  not  all,  of  the  proposed 
data  items.  'Therefore,  many  State  TAA 
coordinators  will  only  need  to  access 
existing  data  and  reformat  it  for 
submission  to  the  Department,  rather 
than  creating  an  entirely  new  data 
collection  and  reporting  system.  States 
may  also  take  this  opportimity  to  begin 
to  collect  additional  data  items  for  their 
own  program  review  and  improvement 
purposes. 
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Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  Trade  Adjustment  Assistance 
and  NAFTA  Transitional  Adjustment 
Assistance  Program  Performance  Report. 

OMB  Number:  1205-New. 

Affected  Public:  State  governments. 

Tota]  Respondents:  50. 

Frequency:  Quarterly. 

Total  Responses:  200. 

Average  Time  per  Respondent:  80 
hours  per  quarter. 

Estimated  Total  Burden  Hours: 
16,000. 

Total  Burden  Cost  (capital/startup): 
$500,000. 

Total  Burden  Cost  (operating/ 
maintaining):  $225,000. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  March  4, 1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  9&-5913  Filed  3-6-98;  8:45  am) 

eauNQ  CODE  4si»-ao-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Secretary  of  Labor's  Advisory 
Committee  for  Veterans'  Employment 
and  Training;  Notice  of  Open  Meeting 

The  Secretary's  Advisory  Ck)mmittee 
for  Veterans'  Employment  and  Training 
was  established  under  section  4110  of 
title  38,  United  States  Code,  to  bring  to 
the  attention  of  the  Secretary,  problems 
and  issues  relating  to  veterans' 
employment  and  training. 

Notice  is  hereby  given  that  the 
Secretary  of  Labor's  Advisory 
Committee  for  Veterans'  Employment 
and  Training  will  meet  on  Friday, 
March  27, 1998,  at  the  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
N.W.,  Room  S-2508,  Washington,  DC 
20210  from  9:00  a.m.  to  4:30  p.m. 

Written  comments  ar^ welcome  and 
may  be  submitted  by  addressing  them 
to:  Ms.  Polin  Cohanne,  Designated 
Federal  Official,  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Room  S- 
1315,  Washington,  D.C.  20210. 

The  primary  items  on  the  agenda  are: 

•  Adoption  of  Minutes  of  the 
Previous  Meeting. 


•  Priority  of  Services  for  Veterans  in 
the  Employment  Service  and  on 
American's  Job  Bank. 

•  Gulf  War  Illness. 

•  Congressional  Report  on  Status  of 
Legislation  Affecting  Veterans. 

•  Unemployment  Insurance  Issues. 
The  meeting  will  be  open  to  the 

public. 

Persons  with  disabilities  needing 
special  accommodations  should  contact 
Ms.  Polin  Cohanne  at  telephone  number 
202-219-9116  no  later  than  March  18, 
1998. 

Signed  at  Washington,  D.C.  this  March  3, 
1998. 

Espiridion  (Al)  Borrego, 
Assistant  Secretary  of  Labor  for  Veterans' 
Employment  and  Training. 
(FR  Doc.  98-5912  Filed  3-6-98;  8:45  ami 

BILUNQ  CODE  4510-7B-M 


NATIONAL  COMMISSION  ON 
UBRARIES  AND  INFORMATION 
SaENCE 

Sunshine  Act  Meeting 

TIME,  DATE,  AND  PLACE: 
Status:  Closed 

7  April  1998. 

9:00-10:30  a.m. — Executive  Session  to 
discuss  internal  personnel  matters. 

Status:  Open 

8:00-9:00  a.m.— Linda  Hall  Library. 
10:30-1:15  p.m. — Truman  Library, 

Independence,  MO. 
1:45-5:00  p.m. — Linda  Hall  Library, 

Kansas  City,  MO. 

Status:  Open 

8  April  1998. 

9:00  a.m.  to  3:00  p.m. — Linda  Hall 
Library. 

MATTERS  TO  BE  DISCUSSED: 

Meeting/tour/demonstration,  Truman 

Library. 
Tour/demonstration,  Linda  Hall  Library. 
NCLIS  business  meeting. 
Update  on  NCLIS  projects/plans. 
Session  with  directors  of  libraries  of  Big 

12+  Library  Consortium.  ~ 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Barbara  Whiteleather  (202-606-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 

Dated:  March  3, 1998. 
Robert  S.  Willard, 

Acting  Executive  Director. 

[FR  Doc.  98-6169  Filed  3-5-98;  3:42  pm) 

BILUNO  CODE  7577-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  Nos.  50-317  and  50-318] 

Baltimore  Qas  and  Electric  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
permitting  the  withdrawal  of  Baltimore 
Gas  and  Electric  Company's  (the 
licensee)  application  of  April  5, 1996,  as 
supplemented  November  20, 1996, 
regarding  the  proposed  amendment  to 
FaciUty  Operating  License  Nos.  DPR-53 
and  DPR-69  for  the  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  Nos.  1  and  2, 
located  in  Lusby.  Maryland. 

The  proposed  amendment  would 
have  revised  the  operating  licenses  to 
reflect  the  new  company  ownership  of 
Calvert  Cliffs  Units  1  and  2  and  the 
Independent  Spent  fuel  Storage 
Installation. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  22. 1996 
(61  FR  25697).  However,  by  letter  dated 
January  30, 1998,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  5, 1996,  and  the 
licensee's  letter  dated  January  30, 1998, 
which  withdrew  the  application  for 
license  amendment.  The  above 
doamaents  are  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Calvert  County  Library, 
Prince  Frederick,  Maryland  20678. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  February  1998. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick, 

Senior  Project  Manager,  Project  Directorate 
I-l,  Division  of  Reactor  Projects — ////.  Office 
of  Nuclear  Reactor  Regulation. 

IFR  Doc.  98-5945  Filed  3-6-98;  8:45  am] 

BILUNG  CODE  7SWM>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Company 
(Donald  C.  Cook  Nuclear  Plant,  Units  1 
and  2);  Exemption 

I 

Indiana  Michigan  Power  Company 
(the  licensee)  is  the  holder  of  Facility 


I 


I 
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Operating  License  Nos.  DPR-58  and 
DPR-74,  which  authorize  operation  of 
the  Donald  C.  Cook  Nuclear  Plant,  Units 
1  and  2,  respectively.  The  Donald  C. 
Cook  facilities  are  pressuhzed-water 
reactors  located  at  the  licensee's  site  in 
Berrien  County,  Michigan.  The  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

n 

Section  50.71(e)(4)  of  Title  10  of  the 
Code  of  Federal  Regulations, 
"Maintenance  of  records,  making  of 
reports,"  states,  in  part,  that 
"Subsequent  revisions  [to  the  final 
safety  analysis  report  (FSAR))  must  be 
filed  annually  or  6  months  after  each 
refueling  outage  provided  the  interval 
between  successive  updates  (to  the 
FSAR]  does  not  exceed  24  months."  The 
two  Donald  C.  Cook  facilities  share  a 
common  FSAR;  therefore,  this  rule 
requires  the  licensee  to  update  the  same 
document  within  6  months  after  a 
refueling  outage  for  either  unit. 

m 

Section  50.12(a).  "Specific  exenptions," 
makes  the  following  statement: 

The  Commission  may,  upwn  application  by 
any  interested  p>erson  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are — 

(1)  Authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and  safety, 
and  are  consistent  with  the  common  defense 
and  security. 

(2)  The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present. 

Section  50.12(a](2)(ii)  states  that  special 
circumstances  are  present  whenever — 

Application  of  the  regulation  in  the 
particular  circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying  purpose 
of  the  rule. 

IV 

As  noted  in  the  staffs  safety 
evaluation,  the  licensee's  proposed 
schedule  for  FSAR  updates  will  ensure 
that  the  FSAR  for  the  Donald  C.  Cook 
Nuclear  Plant  will  be  kept  current 
within  24  months  of  the  last  revision 
and  will  not  exceed  a  24-month 
maximum  interval  for  submission  of 
updates  to  the  FSAR  pusuant  to  10  CFR 
50.71(e)(4).  The  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  present  an  xmdue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  common  defense  or 
security,  and  is  otherwise  in  the  public 
interest.  The  Commission  has  also 
determined  that  there  are  special 


circumstances  as  defmed  in  10  CFR 
50.12(a)(2)(ii)  since  the  recent  revision 
to  10  CFR  50.71(e),  intended  to  decrease 
the  burden  associated  with  submittal  of 
revisions  to  the  FSAR,  did  not  address 
multiple-unit  sites  with  a  common 
FSAR  and  provides  that  FSAR  updates 
must  be  Sled  every  24  months.  The 
licensee's  proposed  exemption  provides 
the  decrease  in  burden  which  was 
intended  by  the  revision  and,  therefore, 
achieves  the  underlying  purpose  of  the 
rule.  The  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirement  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  FSAR  for  the 
Donald  C,  Cook  Nuclear  Plant  within  6 
months  of  each  outage.  The  licensee 
will  be  required  to  submit  updates  to 
the  Donald  C.  Cook  Nuclear  Plant  FSAR 
once  every  Unit  1  fuel  cycle,  but  not  to 
exceed  24  months  from  the  last 
submittal. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (62  FR  59753). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  3d  day 
of  March  1998. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Begulation. 

[FR  Doc.  98-5947  Filed  3-6-98;  8:45  am] 
BILUNG  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
64  issued  to  New  York  Power  Authority 
for  operation  of  the  Indian  Point 
Nuclear  Generating  Unit  No.  3  (IP3) 
located  in  Westchester  Coimty,  New 
York. 

The  proposed  amendment  would 
change  the  pressure-temperature  and 
overpressure  limits. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 


(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed? 

Response: 

The  proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously ' 
analyzed  accident.  The  pressure-temperature 
limit  changes  proposed  by  this  amendment 
are  based  on  supporting  data  and  evaluation 
methodologies  previously  submitted  to  the 
NRC  in  References  2,  3  and  4  [see  application 
dated  February  27, 1998].  These  limits  are 
based  upon  the  irradiation  damage  prediction 
methods  of  Regulatory  Guide  1.99,  Revision 
2.  The  LTOPS  [low-temperature  overpressure 
protection]  changes  contained  in  this 
submittal  have  been  conservatively  adjusted 
in  accordance  with  the  new  pressure- 
temperature  limits,  in  accordance  with  the 
information  contained  in  References  2  and  5 
[see  application  dated  February  27, 1998]  and 
ASME  Code  Case  N-514. 

The  revised  version  of  Section  3.1.A.8 
clarifies  existing  requirements  related  to  the 
OPS  [overpressure  protection  system]  system 
and  adds  an  eight  hour  completion  time  for 
compensating  actions,  consistent  with  the 
STS.  The  changes  to  Section  3.1.A.l.h,  1,  and 
j  revise  the  requirements  associated  with  the 
start  of  an  RCP  [reactor  coolant  pump).  These 
changes  improve  specification  clarity  and  do 
not  increase  the  probability  or  consequences 
of  an  accident. 

The  Technical  Specification  changes 
associated  with  the  restriction  on  SI  [safety 
injection)  pumps  provides  added 
conservatism  to  the  Technical  Specifications 
and  limits  the  likelihood  of  an  RHR  [residual 
heat  removal)  overpressurization  event. 
Current  plant  procedures  prohibit  actuation 
of  any  SI  pumps  when  RHR  is  in  service, 
except  during  testing,  loss  of  RHR  cooling,  or 
reduced  inventory  operations.  Therefore,  the 
change  to  the  Technical  Specifications  will 
not  alter  current  plant  operation. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response: 


UMI 
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The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed.  The  pressure- 
temperature  limits  are  updating  the  existing 
limits  by  taking  into  account  the  effects  of 
radiation  embrittlement,  utilizing  criteria 
defined  in  Regulatory  Guide  1.99,  Revision  2, 
and  extending  the  effective  period  to  13.3 
EFPYs  (effective  full-power  years).  The 
updated  OPS  limits  have  been  adjusted  to 
account  for  the  effect  of  irradiation  on  the 
limiting  reactor  vessel  nuterial.  These 
changes  do  not  affect  the  way  the  pressure- 
temperature  or  OPS  limits  provide  plant 
protection  and  no  physical  plant  alterations 
are  necessary. 

The  revisions  to  Section  3.1.A.8 
concerning  the  OPS  system  improye  on  the 
clarity  of  existing  specifications  and  add  a 
completion  time  for  compensating  actions 
that  is  consistent  with  the  STS.  These 
changes  do  not  involve  any  hardware 
modifications  and  do  not  affect  the  function 
of  the  OPS  system. 

The  revisions  concerning  the  operation  of 
SI  pumps  bring  the  Technical  Specifications 
into  line  with  current  operating  procedures. 
The  changes  to  Specification  3.1.A.l.h,  1,  and 
j  provide  specification  clarity  and  are  more 
conservative  than  existing  Technical 
Speciffcations.  Therefore,  the  changes  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  margins  of  safety  against  fracture 
provided  by  the  pressure-temperature  limits 
are  those  limits  specified  in  10  CFR  Part  SO, 
Appendix  G,  ASME  [American  Society  of 
Mechanical  Engineers]  Boiler  and  Pressure 
Vessel  Code  Section  XI,  Appendix  G,  and 
Reference  4  (see  application  dated  February 
27, 1998).  The  guidance  in  these  documents 
has  been  utilized  to  develop  the  pressure- 
temperature  limits  with  the  requisite  margins 
of  safety  for  the  heatup  and  cooldown 
conditions.  The  new  LTOP  limits  are  based 
upon  References  2  and  5  (see  application 
dated  February  27, 1998]  and  ASME  Code 
Case  N-514. 

The  revisions  to  Section  3.1. A. 8  clarify  the 
requirements  associated  with  the  OPS 
system.  The  revisions  associated  with  the 
operation  of  SI  pumps  with  RHR  in  service 
(Sections  3.3. A.3,  8,  9  and  10]  and  the 
changes  regarding  RCP  starts  (Section 
3.1.A.l.h,  1,  and  j)  are  more  conservative  than 
the  current  Technical  Specifications,  and  are 
consistent  with  plant  operating  procedures. 
Therefore,  they  do  not  reduce  a  margin  of 
safety. 

The  NRC  staff  has  review^ed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 


determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
Hnal  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
IMrectives  Branch,  Division  of  Freedom 
of  Information  and  PubUcations 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D59,  Two  White  FUnt  North, 
11545  Rockville  Pike.  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  8. 1998,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 


document  room  located  at  the  White 
Plains  Public  Library.  100  Marline 
Avenue,  White  Plains,  New  York  10601. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
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or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing.is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  Hnal  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Susan 
F.  Shankman:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  OfHce  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Mr.  David  Blabey,  10 
Columbus  Circle,  New  York,  New  York 
10019.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions. 


supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  27.  1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington,  DC.  and  at  the 
local  public  document  room  located  at 
the  White  Plains  Public  Library,  100 
Martine  Avenue.  White  Plains.  New 
York  10601. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  March  1998. 

For  the  Nuclear  Regulatory  Commission. 
Geor^  F.  Wunder, 

Project  Manager,  Project  Directorate  I-l , 
Division  of  Beactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation . 
[FR  Doc.  98-5948  Filed  3-6-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Not.  50-445  and  50-446] 

Texas  Utilities  Electric;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89,  issued  to  Texas  Utilities 
Electric  Company.  (TU  Electric,  the 
licensee),  for  operation  of  the  Comanche 
Peak  Steam  Electric  Station,  Units  1  and 
2.  located  in  Somervell  County.  Texas. 

The  proposed  amendment  would  be  a 
temporary  change  to  the  Technical 
Specifications  to  remove  the 
requirement  to  demonstrate  the  load 
shedding  feature  of  MCC  XEB4-3  as  part 
of  Surveillance  Requirements  (SRs) 
4.8.1. 1.2f.4)(a)  and  4.8.1. 1.2f.6)(a)  until 
the  plant  startup  subsequent  to  the  next 
refueling  outage  or  until  the  next  outage 
greater  than  24  hours  in  duration  for 
each  respective  unit.  This  temporary 
change  is  requested  as  a  result  of  the 
failure  to  confirm  the  load  shedding 
feature  of  MCC  XEB4-3  during  the 
performance  of  these  SRs  for  the  Unit  1 
and  Unit  2  train  B  diesel  generators 
(DGs).  This  was  reported  promptly  to 


the  NRC  at  the  time  of  discovery  and 
prompt  action  to  remedy  the  situation 
was  taken. 

The  licensee  requested  a  Notice  of 
Enforcement  Discretion  (NOED)  by 
letter  dated  February  20. 1998.  The  NRC 
orally  issued  the  NOED  at  4:49  pm  EST 
on  February  20. 1998.  to  allow  the 
facility  to  continue  operation  while  the 
TS  is  processed.  Pursuant  to  the  NRC's 
poUcy  regarding  exercise  of  discretion 
for  an  operating  facility,  set  out  in 
Section  VII.c.  of  the  "General  Statement 
of  Policy  and  Procedures  for  NRC 
Enforcement  Actions"  (Enforcement 
Policy),  NUREG-1600,  the  letter 
documenting  the  issuance  of  the  NOED 
was  dated  February  24,  1998.  The  NOED 
was  to  be  effective  for  the  period  of  time 
it  takes  the  NRC  staff  to  process  the 
proposed  change  to  the  TSs  on  an 
exigent  bases. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  only  potential  impact  of  operating 
without  having  demonstrated  the  load 
shedding  feature  of  MCC  XEB4-3  is  the 
potential  that  the  train  B  DG  for  either  CPSES 
Unit  1  or  Unit  2  will  not  be  able  to  perform 
its  safety  function  following  a  postulated 
accident  or  event.  TU  Electric  has  evaluated 
the  potential  load  added  to  the  DCs  if  this 
bus  does  not  shed  and  has  concluded  that  the 
DGs  remain  fully  capable  of  performing  their 
safety  function.  As  a  result,  there  is  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
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Operation  without  having  tested  the  load 
shedding  feature  of  bus  XEB4-3  does  not 
effect  the  operation  or  design  of  the  Units 
and  therefore  cannot  create  the  possibility  of 
a  new  or  difiierent  kind  of  accident  firom  any 
accident  previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
signiflcant  reduction  in  a  margin  of  safety? 

Because  the  diesei  generators  remain  fully 
capable  of  performing  their  safety  functions 
without  having  demonstrated  the  load 
shedding  feature  of  MCC  XEB4-3,  there  is  no 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  cm  this 
review;  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
pubUcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  drcimistances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its    ° 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occtir  very  infiequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  pubUcation 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  deUvered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 


By  April  8, 1998,  the  Ucensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
Irishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PubUc  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  Texas  at  ArUngton  Library, 
Government  PubUcations/Maps,  702 
College,  P.O.  Box  19497,  ArUngton,  TX 
76019.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  wiU  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiire  of  the 
petitioner's  right  luider  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's    . 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  (>ossible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 


supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each'contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  sptecific 
sources  and  doomients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  wiU  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff, 
may  be  deUvered  to  the  Commission's 
PubUc  Document  Room,  the  Gelman 
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Building,  2120  L  Street,  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and  to 
George  L.  Edgar,  Esq.,  Morgan,  Lewis 
and  Bockius.  1800  M  Street,  N.W., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Comimission,  the  presiding  ofHcer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(lKiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  25, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubUc  document  room,  located  at 
the  University  of  Texas  at  Arlington 
Library.  Government  Publications/ 
Maps.  702  College,  P.O.  Box  19497. 
Arlington.  TX  76019. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  March  1998. 

For  the  Nuclear  Regulatory  Commission. 

Timothy  J.  Polich, 

Project  Manager,  Project  Directorate  lV-1 , 
Division  of  Reactor  Projects  lll/IV.  Office  of 
Nuclear  Reactor  Regulation. 
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NUCLEAR  REQULATORY 
COMMISSION 

[Docket  No.  50-346] 

Totodo  Edison  Company  Centerior 
S«rvice  Company  and  the  Cleveland 
Electric  Illuminating  Company;  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
3  issued  to  the  Toledo  Edison  Company, 
Centerior  Service  Company,  and  The 
Cleveland  Electric  Illuminating 
Company  (the  licensees)  for  operation  of 
the  Davis- Besse  Nuclear  Power  Station. 
Unit  No.  1,  located  in  Ottawa  County, 
Ohio. 


The  application  requests  that  tube 
repair  roU,  as  described  in  proprietary 
Framatome  Technologies  Incorporated 
Topical  Report  BAW-2303P.  Revision  3, 
"OTSG  Repair  Roll  Qualification 
Report."  dated  October  1997,  be 
included  as  a  repair  option  for  steam 
generator  tube  defects  in  the  upper 
tubesheet.  The  application  further 
requests  that  the  pressure  boundary 
joint  be  deBned  as  the  tube-to-tubesheet 
expansion  joint  that  is  closest  to  the 
secondary  face  of  the  tubesheet. 
Additionally,  the  application  proposes 
several  associated  administrative 
changes. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  flndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensees  have  provided 
their  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

la.  Not  Involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  the  proposed  changes 
described  for  Surveillance  Requirements  (SR) 
4.4.5,2.3.1,  SR  4.4.5.4.3.4,  SR  4.4.5.4.3.6.  SR 
4.4.5.4.3.7,  SR  4.4.5.4.b.  SR  4.4.5.4.3.9.  SR 
4.4.5.5.b.3,  and  Table  4.4-2  add  a  repair 
process  defined  as  "repair  roll"  and  redefine 
the  pressure  boundary  joint  for  a  tube 
repaired  by  the  repair  roll  process.  The 
application  of  the  repair  roll  process  is 
limited  to  repairs  in  the  upper  tube  sheet. 
The  new  pressure  boundary  joint  created  by 
the  repair  roll  pnxress  has  been  shown  by 
testing  and  analysis  to  provide  structural  and 
leakage  integrity  equivalent  to  the  original 
design  and  construction  for  all  normal 
operating  and  accident  conditions. 
Furthermore,  the  testing  and  analysis 
demonstrate  the  repair  roll  process  creates  no 
new  adverse  effects  for  the  repaired  tube  and 
does  not  change  the  design  or  operating 
characteristics  of  the  steam  generators. 
Similarly,  the  design  and  operating 
characteristics  of  the  systems  interfacing  with 
the  steam  generators  are  preserved  by  the 
repair  roll  process.  Accordingly,  tubes 
repaired  by  the  repair  roll  process  will  not 
increase  the  probability  of  the  tube  rupture 
accident  previously  analyzed. 


The  proposed  change  to  SR  4.4.5.3.C.1  and 
the  proposed  addition  of  SR  4.4.5.9  define 
additional  required  inspections  for  the 
primary  system  to  secondary  system  joints 
created  by  the  repair  roll  process.  The 
addition  of  this  inspection  does  not  change 
any  accident  initiators  and,  therefore,  does 
not  incresse  the  prob3bility  of  sn  accident 
previously  evaluated. 

The  proposed  change  to  Limiting 
Condition  for  Operation  (LCO)  3.4.6.2.C 
reduces  the  maximum  allowed  primary-to- 
secondary  leakage  through  the  steam 
generators  from  1  gallon  per  minute  (1440 
GPD)  to  150  GPD  through  any  one  steam 
generator.  The  reduction  in  allowed  primary- 
to-secondary  leakage  does  not  change  any 
accident  initiators  and.  therefore,  does  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  additional  requirements  of 
SR  4.4.6.2. l.e  describe  the  method  and 
frequency  that  will  be  used  for  monitoring 
the  reduced  laakage  limit.  This  additional 
monitoring  of  primary  to  secondary  leakage 
through  the  steam  generators  does  not  change 
any  accident  initiators  and,  therefore,  does 
not  increase  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  Bases  B  3/4.4.5 
add  reference  to  the  repair  roll  method  and 
change  the  description  of  the  allowed 
primary  to  secondary  leakage  through  the 
steam  generators  to  the  reduced  limit  of  150 
GPD  through  any  one  steam  generator.  It  is 
noted  that  in  Bases  3/4.4.5  the  leakage  limit 
established  is  defined  as  an  inservice 
indicator  of  the  structural  integrity  of  the 
tubes.  The  reduction  in  the  allowed  primary 
to  secondary  leakage  continues  to  provide 
inservice  indication  of  tube  structural 
integrity  such  that  adequate  margins  of  safety 
exist  to  withstand  the  loads  imposed  by 
normal  operations  and  postulated  accidents. 
Each  of  these  changes  to  the  Bases  does  not 
change  any  accident  initiators  and,  therefore, 
does  not  increase  the  probability  of  an 
accident  previously  evaluated. 

The  proposed  changes  to  Bases  3/4.4.6.2 
also  change  the  description  of  the  maximum 
allowed  primary-to-secondary  leakage  to  the 
lowered  limit  of  150  GPD  through  any  one 
steam  generator.  The  reduction  of  allowed 
primary-to-secondary  leakage  does  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  SR  4.4.5.2.a  and 
SR  4. 4. 5. 3. a  are  administrative  changes  and 
do  not  afiect  the  probability  of  accidents 
previously  evaluated. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evalu3ted  because  the  proposed  ch3nges 
described  for  SR  4.4.5.2.a.l.  SR  4.4.5.4.3.4, 
SR  4.4.5.4.3.6,  SR  4.4.5.4.3.7,  SR  4.4.5.4.b.  SR 
4.4.5.4.3.9.  SR  4.4.5.S.b.3.  and  Table  4.4-2 
add  a  repair  process  defined  as  "repair  roll" 
and  redefine  the  pressure  boundary  joint  for 
a  tube  repaired  by  the  repair  rgll  process.  The 
application  of  the  repair  roll  process  is 
limited  to  repeirs  in  the  upper  tube  sheet. 
The  new  pressure  boundary  joint  created  by 
the  repair  roll  process  has  been  shown  by 
testing  and  anslysis  to  provide  structural  and 
leakage  integrity  equivalent  to  the  original 
design  and  construction  for  all  normal 
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operating  and  accident  conditions. 
Furthennore,  the  testing  and  analysis 
demonstrate  the  repair  roll  process  creates  no 
new  advrase  efiiscts  for  the  repaired  tube  and 
does  not  change  the  design  or  operating 
characteristics  of  the  steam  generators. 
Similarly,  the  design  and  operating 
diaracteristics  of  the  systems  interfacing  with 
the  steam  generators  are  preserved  by  the 
repair  roll  {»ocess.  Accordingly,  tubes 
repaired  by  the  repair  roll  process  will  not 
increase  the  consequences  of  an  accident 

Ereviously  analyzed.  At  worst,  tubes  repaired 
y  the  repair  roll  process  will  result  in 
[>rimary-to-seconaary  leakage.  Should  a  tube 
eak  occur,  it  would  be  bounded  by  the  steam 
generator  tube  rupture  accident 
consequences,  which  have  been  analyzed 
previously. 

The  pnoposed  change  to  SR  4.4.5.3.C.1  and 
the  proposed  addition  of  SR  4.4.5.9  define 
additional  required  insp>ections  for  the 
primary  system  to  secondary  system  joints 
created  by  the  repair  roll  process.  The 
addition  of  this  inspection  requirement  does 
not  increase  the  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  LOO  3.4.6.2.C 
reduces  the  maximum  allowed  primary-to- 
secondary  leakage  through  the  steam 
generators  from  1440  GPD  to  150  GPD 
through  any  one  steam  generator.  This 
change  provides  additional  conservatism  in 
the  operation  of  the  DBNPS  and  does  not 
increase  the  consequences  of  an  accident 
previously  evaluated. 

The  proposed  additional  requirements  of 
SR  4.4.6.2.1.0  describe  the  method  that  will 
be  used  for  monitwing  the  reduced  leakage 
limit.  This  additional  method  of  monitoring 
primary  to  secondary  leakage  through  the 
steam  generators  does  not  change  any 
accident  and,  therefore,  does  not  increase  the 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  changes  to  Bases  B  3/4.4.5 
add  reference  to  the  repair  roll  method  and 
change  the  description  of  the  allowed 
primary  to  secondary  leakage  through  the 
steam  generators  to  die  reduced  limit  of  150 
GPD  through  any  one  steam  generator.  It  is 
noted  that  in  Bases  3/4.4.5  the  leakage  limit 
established  is  defined  as  an  inservice 
indicator  of  the  structural  integrity  of  the 
tubes.  The  reduction  in  the  allowed  primary 
to  secondary  leakage  continues  to  provide 
inservice  indication  of  tube  structural 
integrity  such  that  adequate  margins  of  safety 
exist  to  withstand  the  loads  imposed  by 
normal  operations  and  postulated  accidents. 
These  changes  to  the  Bases  do  not  change 
any  accident  and,  therefore,  will  not  increase 
the  consequences  of  any  accident  previously 
evaluated. 

The  proposed  changes  to  Bases  3/4.4.6.2 
also  change  the  description  of  the  maximum 
allowed  primary-to-secondary  leakage  to  the 
lowered  limit  of  150  GPD  through  any  one 
steam  generator.  The  reduction  of  allowed 
primary-to-secondary  leakage  does  not 
increase  the  consequences  of  any  accident 
previously  evaluated. 

The  changes  to  SR  4.4.5. 2.a  and  SR 
4.4.5.3.a  are  administrative  changes  and  do 
not  aSecl  the  consequences  of  accidents 
previously  evaluated. 


2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  there  is  no 
change  in  the  operation  of  the  steam 
generators  or  coimecting  systems  with  the 
repair  roll  process  added  by  the  proposed 
changes  in  SR  4.4.5.2.a.l,  SR  4.4.S.4.a.4,  SR 
4.4.5.4.a.6,  SR  4.4.5.4.a.7,  SR  4.4.5.4.a.9,  SR 
4.4.5.4.b.  SR  4.4.S.5.b.3  and  Table  4.4-2.  The 
physical  changes  in  the  steam  generators 
associated  witib  the  repair  roll  process  have 
been  evaluated  and  do  not  create  the 
possibility  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  i.e.,  the  physical  change  in  the 
steam  generators  is  limited  to  the  location  of 
the  primary  to  secondary  boimdary  within 
the  tubesheet  and  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  reduction  in  maximum  allowed 
primary-to-secondary  leakage  defined  by  the 
propo^  change  to  LXX)  3.4.6.2.C  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  accident  The  additional  testing  of 
tubes  repaired  by  the  repair  roll  process  as 
required  by  the  proposed  change  to  SR 
4.4.5.3.C.1  and  the  addition  of  SR  4.4.5.9  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  accident.  Similarly,  the  monitoring 
of  primary  to  secondary  leakage  as  specified 
in  the  proposed  SR  4.4.6.2.1.e  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
accident 

The  proposed  changes  to  Bases  3/4.4.5  and 
3/4.4.6.2  reflect  the  changes  proposed  to  their 
associated  LCOs  and  SRs,  and  are  not 
involved  with  any  accident  The  changes 
made  to  SR  4.4.5.2.a  and  SR  4.4.S.3.a  are 
administrative  changes  and  do  not  create  the 
possibility  of  new  or  different  kinds  of 
accidents  from  any  accident  previously 
evaluated. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  all  of  the  protective 
boundaries  of  ^e  steam  generator  are 
maintained  equivalent  to  the  original  design 
and  construction  with  tubes  repaired  by  the 
repair  roll  pr(x:es$.  Furthermore,  tubes  with 
primary  system  to  secondary  system 
boundary  joints  created  by  the  repair  roll 
have  been  shown  by  testing  and  analysis  to 
satisfy  all  structural,  leakage,  and  heat 
transfer  requirements. 

The  additional  testing  of  tubes  repaired  by 
the  repair  roll  process  provides  continuing 
inservice  monitoring  of  these  tubes  such  that 
inservice  degradation  of  tubes  repaired  by  the 
repair  roll  process  will  be  detected. 
Therefore,  the  changes  to  SR  4.4.5.2.a.l,  SR 
4.4.5.4.3.4,  SR  4.4.5.4.a.6,  SR  4.4.5.4.a.7,  SR 
4.4.5.4.b,  SR  4.4.5. 5.b.3  and  Table  4.4-2  to 
add  repair  roll  as  a  repair  process  do  not 
reduce  a  margin  of  safety.  Similarly,  the 
pro{>osed  change  to  SR  4.4.5.4.a.9  to  redefine 
the  pressure  boundary  for  a  tube  with  a 
repair  roll  is  based  upon  eddy  current  testing 
demonstrating  the  adequacy  of  the  repair  roll 
to  provide  this  pressure  boundary  and 
maintain  the  present  margin  of  safety. 

The  proposed  reduction  of  allowed 
primary  to  secondary  leakage,  as  defined  in 


the  changes  to  LCO  3.4.6.2.C,  constitutes 
additional  conservatism  in  the  operation  of 
the  DBNPS  and  does  not  reduce  a  margin  of 
safety.  Similarly,  the  additional  testing  and 
monitoring  defined  in  the  changed  SR 
4.4.5.3.C.1  and  the  proposed  SR  4.4.5.9  and 
SR  4.4.6.2.1.0  constitute  additional 
conservatism  in  the  o;>ention  of  the  DBNPS 
and  do  not  reduce  a  margin  of  safety. 

The  proposed  changes  to  Bases  V4.4.S  and 
V4.4.6.2  reflect  the  changes  pro  posed  to  their 
associated  LCOs  and  SRs,  and  do  not  reduce 
a  margin  of  safety. 

The  changes  to  SR  4.4.5.2.a  and  SR 
4.4.S.3.a  are  administrative  changes  and  do 
not  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Conmiission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  CoDunission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
EHrectives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  nuimber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
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Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC. 

The  niing  of  requests  for  hearing  and 
(>etitions  for  leave  to  intervene  is 
discussed  below. 

By  April  8, 1998  the  licensees  may 
nie  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  Toledo,  William  Carlson 
Library,  Government  Documents 
Collection,  2801  West  Bancroft  Avenue, 
Toledo,  OH  43606.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Uie  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  \he  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consitt  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consid^^tion.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  v»dll  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 


Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  p>etition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to  Jay 
E.  Silberg.  Esquire,  Shaw.  Pittman,  Potts 
and  Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037.  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.7l4(a)(l)(I)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  26. 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  pubUc  document  room  located  at 
the  University  of  Toledo.  William 
Carlson  Library.  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue.  Toledo.  OH  43606. 

Dated  at  Rockville,  Maryland,  this  3d  day 
of  March  1998. 

For  the  Nuclear  Regiilatory  Commission. 

William  O.  Long, 

Senior  Project  Manager,  Project  Directorate 
III-3.  Division  of  Reactor  Projects— Ul/ IV, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-5946  Filed  3-6-98;  8:45  am] 
BOUNG  CODE  7SM-01-P 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Issuance  of  Transmittal  Memorandum 
No.  18,  Amending  0MB  Circular  No.  A- 
76,  "Performance  of  Commercial 
Activttim" 

AQB4CY:  Office  of  Management  and 
Budget. 

ACTION:  Notice. 

SUMMARY:  This  notice  contains 
Transmittal  Memorandum  No.18,  to 
0MB  Circular  No.  A-76,  "Performance 
of  Commercial  Activities". 

This  Transmittal  Memorandum 
updates  the  Federal  pay  raise 
assumptions  and  inflation  factors  used 
for  computing  the  Government's  in- 
house  personnel  and  non-pay  costs,  as 


generally  provided  in  the  President's 
Budget  for  Fiscal  Year  1999. 
DATES:  AH  changes  in  the  TransmitUl 
Memorandum  are  effective  immediately 
and  shall  apply  to  all  cost  comparisons 
in  process  where  the  Government's  in- 
house  cost  estimate  has  not  been 
publicly  revealed  before  this  date. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Budget  Analysis  and  Systems-Division, 
NEOB  Room  6002,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Washington,  D.C.  20503, 
Telephone  Number  (202)  395-6104, 
FAX  Number  (202)  395-7230. 
Clarence  Crawlbrd, 
Associate  Director  for  Administration. 
February  18, 1998. 
areolar  No.  A-76  (Revised) 
Transmittal  Memorandum  No.  18 

To  The  Heads  of  Executive  Departments  and 

Agencies 
Subject  Performance  of  Commercial 

Activities 

This  Transmittal  Memorandum  updates 
the  Federal  pay  raise  assumptions  and 
inflation  factors  used  for  computing  the 
Government's  in-house  personnel  and  non- 
pay  costs,  as  generally  provided  in  the 
President's  Budget  for  Fiscal  Year  1999. 

The  non-pay  inflation  factors  are  for 
purposes  of  A-76  cost  comparison 
determinations  only.  They  reflect  the  generic 
non-pay  inflation  assumptions  used  to 
develop  the  FY  1999  Budget  baseline 
estimates  required  by  law.  The  law  requires 
that  a  specific  inflation  factor  (GDP  FY/FY 
chained  price  index]  be  used  for  this 
purpose.  These  inflation  factors  should  not 
be  viewed  as  estimates  of  expected  inflation 
rates  for  major  long-term  procurement  items 
or  as  an  estimate  of  inflation  for  any 
particular  agency's  non-pay  purchases  mix. 

The  following  factors  should  be  applied 
per  paragraph  B.  pages  19-21  of  the  OMB 
Circular  A-76  Revised  Supplemental 
Handbook  (March  1996). 
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Federal  pay  raise  assumptions 

Military/ 
civiian 

Effective  Date: 
January  1998  

28 

January  1999  

3  1 

January  2000  

30 

January  2001  

30 

January  2002  

30 

January  2003  

30 

Non-Pay  Categories  (Supplies 
and  Equipment,  etc.): 
FY  1997 

2_2 

FY  1998 

1  9 

FY  1999 

20 

FY  2000 _.. 

FY  2001  „ 

FY  2002  

2.1 
2.2 
22 

FY  2003  

9^ 

consideration  is  given  to  the  geographic  pay 
differentials.  The  pay  raise  factors  provided 
for  1999  and  beyond  shall  be  applied  to  all 
employees,  with  no  assumption  being  made 
as  to  how  they  will  be  distributed  between 
possible  locality  and  Ea-faased  increases. 

These  updates  are  effective  as  follows:  all 
changes  in  the  Transmittal  Memorandum  are 
effective  immediately  and  shall  apply  to  all 
cost  comparisons  in  process  where  the 
Government's  in-house  cost  estimate  has  not 
been  publicly  revealed  before  this  date. 

Agencies  are  reminded  that  OMB  Qrcular 
No.  A-76,  Transmittal  Memoranda  1  through 
Transmittal  Memorandiun  14  are  canceled. 
Transmittal  Memorandum  No.  15  provided 
the  Revised  Supplemental  Handbook,  and  is 
dated  March  27, 1996  (Federal  R^iater, 
April  1, 1996,  pages  14338-14346). 
Transmittal  Memoranda  No.  16  and  17, 
which  provided  the  last  two  year's  OMB 
Qrcular  A-76  Federal  pay  raise  and  inflation 
factor  assiunptions  are  al^  canceled. 

Sincerely, 
Franklin  D.  Raines. 
Director. 

(FR  Doc  98-5902  FUed  3-6-98;  8:45  am) 
MLUNQ  CODE  ai1»«-P 


Geographic  pay  differentials  received  in 
1998  shall  be  included  for  the  development 
of  in-house  persormel  costs.  The  above  pay 
raise  factors  shall  be  applied  after 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Bel.  No.  10-23054;  File  Na  812-10014) 

St  Clair  Funds.  Inc.  et  al.;  Notice  of 
Application 

March  2, 1998. 

AGBUCY:  Securities  and  Exchange 
Ck)mmission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act")  granting  exemptive  relief 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder. 

SUMMARY  OF  API»UCAT10N:  Applicants 
seek  an  order  to  permit  shares  of  capital 
stock  of  certain  series  of  St.  Clair  Funds, 
Inc.  (the  "Funds")  or  any  other 
investment  company  (the  Funds  and 
such  other  investment  companies 
referred  to  collectively  as  the  "Insurance 
Product  Funds")  for  which  Munder 
Capital  Management  or  any  of  its 
affiliates  may  in  the  future  serve  as 
manager,  investment  adviser, 
administrator,  principal  underwriter  or 
sponsor  to  be  sold  to  and  held  by 
separate  accounts  ("Separate 
Accounts")  funding  variable  annuity 
and  variable  life  insurance  contracts 
issued  by  both  affiliated  and  unaffiliated 
life  insurance  companies  ("Participating 
Insurance  Companies");  and  qualified 
pension  and  retirement  plans  outside  of 
the  separate  account  context  ("Plan?"). 
Applicants:  St.  Clair  Funds,  Inc.  (the 


"Company")  and  Munder  Capital 
Management  (the  "Advisor"). 
FHJNQ  DATES:  The  application  was  filed 
on  December  22, 1997.  and  amended  on 
February  3. 1998. 

HEAMNO  Ofl  NOTIRCATWN  OF  HEARWO:  An 
order  granting  the  applicatim  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  perscxis  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  ike  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  March  27, 1998,  and  must 
be  accompanied  by  proof  of  service  on 
the  Applicants  in  the  form  of  an 
affidavit  or,  for  lav»7ers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  requester's  interest,  the 
reason  for  the  request  and  the  issues 
contested.  Persons  may  request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADOHESSCS:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549. 
Applicants,  c/o  Cynthia  Surprise,  Esq., 
State  Street  Bank  and  Company,  Legal 
Division.  1776  Heritage  Drive,  Mail  Stop 
AFB4.  North  Quincy.  Massachusetts 
02171. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  A.  Novack.  Senior  Attorney,  or 
Kevin  M.  Kirchoff  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMBITARY  MFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549  (tel.  (202) 
942-8090). 

Applicants'  Repreaartatioiis 

1.  The  Company  is  a  Maryland 
corporation  and  is  registered  under  the 
1940  Act  as  an  open-end  management 
investment  company,  h  currently 
consists  of  eleven  separate  series  which 
operate  as  distinct  investment  vehicles, 
five  of  which  are  Funds.  The  Company 
may  in  the  fut\jje  issue  shares  of 
additional  series  and/or  multiple  classes 
of  shares  of  each  Fund. 

2.  The  Advisor  is  oi^anized  as  a 
Delaware  general  partnership,  the 
partners  of  which  are  Woodbridge 
Capital  Management,  Inc. 
("Woodbridge"),  WAM  Holdings.  Inc. 
("WAM"),  Old  MCM,  Inc.  and  Munder 
Group,  LLC.  Woodbridge  and  WAM  are 
wholly-owned  subsidiaries  of  Comerica 
Bank — Ann  Arbor,  which  in  turn  is  a 
wholly-owned  subsidiary  of  Comerica 
Inc.,  a  publicly-held  bank  holding 
company.  The  Advisor  serves  as 
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investment  advisers  to  each  of  the 

Funds. 

3.  The  Company  initially  intends  to 
offer  Fund  shares  to  variable  annuity 
and  variable  life  insurance  separate 
accounts  established  by  Kemper 
Investors  Life  Insurance  Company 
("Kemper").  The  Company  may  offer 
Fund  snares  to  Separate  Accounts  of 
additional  insurance  companies, 
including  insurance  companies  that  are 
not  affiliated  v«th  Kemper,  to  serve  as 
the  investment  medium  for  variable 
annuity  contracts  and  variable  life 
insurance  policies  (including  single 
premium,  scheduled  premium,  and 
flexible  premium  contracts) 
(collectively.  "Contracts").  These 
Separate  Accounts  may  or  may  not  be 
registered  imder  the  federal  securities 

laws. 

4.  The  Participating  Insurance 
Companies  will  establish  their  own 
Separate  Accounts  and  design  their  own 
Contracts.  Each  Participating  Insurance 
Company  will  have  the  legal  obligation 
of  satisfying  all  applicable  requirements 
under  the  federal  securities  laws. 

5.  The  Company  also  may  offer  shares 
of  the  Insurance  Product  Funds  to  Plans 
described  in  Treasury  Regulation 

§  1.817-5(f)(3)(iii)  and  Revenue  Ruling 

94-62. 

6.  The  Plans  may  choose  one  or  more 
of  the  Insurance  Product  Funds  as  the 
sole  investment  under  the  Plan  or  as  one 
of  several  investments.  Plan  participants 
may  or  may  not  be  given  the  right  to 
select  among  Insurance  Product  Funds, 
depending  on  the  Plan  itself.  The 
trustees  of  such  Plans  will  hold  the 
Fund  shares,  as  required  by  Section 
403(a)  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA").  The  trustee  or 
custodian  of  each  Plan  will  have  the 
legal  obligation  of  satisfying  all 
requirements  applicable  to  such  Plan 
under  the  federal  securities  laws. 


Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptive  relief  from  Sections  9(a), 
15(a)  and  15(b)  thereof  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder, 
to  the  extent  necessary  to:  (a)  permit 
"mixed"  and  "shared"  funding  as 
defined  below;  and  (b)  allow  shares  of 
the  Insurance  Product  Funds  to  be  sold 
to  Plans. 

2.  Section  6(c)  authorizes  the 
Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  the  provisions  of  the 
1940  Act,  or  the  rules  thereunder,  if  and 
to  the  extent  that  such  exemption  is 


necessary  or  appropriate  in  the  public 
interest  and  consistent  writh  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  These 
exemptions  are  available  only  where  the 
management  investment  company 
underlying  the  separate  account  offers 
its  shares  " exclusively  \o  variable  life 
insurance  separate  accounts  of  the  life 
insurer  or  of  any  affiliated  life  insurance 

company." 

4.  The  use  of  a  common  management 
investment  company  as  the  underlying 
investmisnt  medium  for  both  variable 
annuity  and  flexible  premium  variable 
life  insurance  separate  accounts  of  the 
same  life  insurance  company  or  of  any 
affiliated  life  insurance  company  is 
referred  to  as  "mixed  funding."  The  use 
of  a  common  management  company  as 
the  underlying  investment  medium  for 
variable  annuity  or  variable  life 
insurance  separate  accounts  of  one 
insurance  company  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  imaffiUated  life  insurance 
companies  is  referred  to  as  "shared 
funding."  "Mixed  and  shared  funding" 
denotes  the  use  of  a  common 
management  investment  company  to 
fund  the  variable  annuity  and  variable 
life  insurance  separate  accounts  of 
affiliated  and  unaffiliated  insurance 
companies.  The  relief  granted  by  Rule 
6e-2(b)(15)  is  not  available  with  respect 
to  a  scheduled  premium  variable  Ufe 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  a  variable  annuity 
separate  account  of  the  same  company 
or  any  other  affiliated  or  unaffiliated 
company.  Therefore,  Rule  6e-2(b)(15) 
precludes  mixed  and  shared  funding. 

5.  The  relief  granted  by  Rule  6e- 
2(b)(15)  also  is  not  available  if  the 
scheduled  premium  variable  life 
insurance  separate  account  owns  shares 
of  an  underlying  management  company 
that  also  offers  its  shares  to  Plans. 

6.  In  connection  with  flexible 
premium  variable  life  insuremce 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act, 
Rule  6e-3(T)(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act,  similar 
to  those  provided  by  Rule  6e-2.  The 
exemptions  granted  to  a  separate 
account  by  Rule  6e-3(T)(b)(15)  are 
available  only  where  all  of  the  assets  of 


the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  "exclusively"  to 
separate  accotmts  of  the  life  insurer,  or 
of  any  affiliated  fife  insurance  company, 
offering  either  icheduled  premium 
variable  life  insrurance  contracts  or 
flexible  premium  variable  life  insurance 
contracts,  or  both,  or  which  offer  their 
shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company.  Thus. 
Rule  6e-3(T)(b)(15)  permits  mixed 
funding  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account,  but  precludes  shared 
funding  or  selling  to  Plans. 

7.  Applicants  state  that  the  current  tax 
law  permits  the  Insiuance  Product 
Funds  to  increase  their  asset  base 
through  the  sale  of  shares  to  Plans. 
Section  817(h)  of  the  Internal  Revenue 
Code  of  1986.  as  amended  (the  "Code"), 
imposes  certain  diversification 
standards  on  the  imderlying  assets  of 
the  Contracts.  The  Code  provides  that 
such  Contracts  shall  not  be  treated  as  an 
annuity  contract  or  life  insurance 
contract  for  any  period  during  which 
the  investments  are  not  adequately 
diversified  in  accordance  with 
regulations  prescribed  by  the  Treasury 
Department.  Treasury  regulations 
provide  that,  to  meet  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  an  investment  company 
must  be  held  by  the  segregated  asset 
accounts  of  one  or  more  insurance 
companies.  The  regulations  do  contain 
certain  exceptions  to  this  requirement, 
however,  one  of  which  permits  shares  of 
an  investment  company  to  be  held  by 
the  trustee  of  a  Plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  Contracts  (Trees.  Reg. 
§1.817-5(f)(3)(iii)). 

8.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
preceded  the  issuance  of  these  Treasury 
regulations.  Applicants  assert  that, 
given  the  then-current  tax  law,  the  sale 
of  shares  of  the  same  underiying  fund  to 
separate  accounts  and  to  Plans  could 
not  have  been  envisioned  at  the  time  of 
the  adoption  of  Rules  6&-2  and  6e-3(T). 

9,  Applicants  assert  that  if  the 
Insurance  Product  Funds  were  to  sell 
their  respective  shares  only  to  Plans,  no 
exemptive  relief  would  be  necessary. 
Applicants  state  that  none  of  the  relief 
provided  under  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(l5)  relates  to  Plans  or  to  a 
registered  investment  company's  abiUty 
to  sell  its  shares  of  Plans.  Exemptive 
relief  is  requested  in  the  Application 
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only  because  it  is  possible  that  some  of 
the  separate  accounts  that  will  invest  in 
the  hisurance  Product  Funds  will  be 
themselves  investment  companies 
seeking  relief  under  Rules  6e-2  and  6e- 
3(T)  and  thus  would  otherwise  be 
denied  such  relief  if  the  Insurance 
Product  Funds  were  to  sell  shares  to 
Plans  as  well. 

10.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  act  as  investment  adviser  to, 
or  principal  underwriter  of,  any 
registered  opened  investment  company 
if  an  afhUated  person  of  that  company 
is  subject  to  a  disqualification 
enumerated  in  Section  9(a)(1)  or  (2). 
Rules  6e-2  and  6e-2(b)(15)(i)  and  (ii). 
and  6e-3(T)(b)(15)(i)  and  (ii)  provide 
partial  exemptions  fi-om  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitation  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  eligibiUty  restrictions  to 
affiliated  individuals  of  companies  that 
directly  participate  in  the  management 
or  administration  of  the  xmderlying 
investment  company. 

11.  Applicants  state  that  the  relief 
from  Section  9(a)  provided  by  Rules  6e- 
2(b)(l5)  and  6e-3(T)(b)(l5).  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compUance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purjMjses  of 
Section  9.  Applicants  assert  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  who  may  be 
involved  in  a  large  insurance  company 
complex  but  who  have  no  involvement 
in  matters  pertaining  to  the  investment 
company  funding  the  separate  accounts. 

12.  Applicants  state  that  there  is  no 
regulatory  purpose  in  denying  the 
partial  exemptions  because  of  mixed 
and  shared  funding  and  sales  to  Plans. 
Applicants  assert  that  sales  to  Separate 
Accounts  and  Plans  do  not  change  the 
fact  that  the  purposes  of  the  1940  Act 
are  not  advanced  by  applying  the 
prohibitions  of  Section  9(a)  to 
individuals  who  may  be  involved  in  a 
life  insurance  complex  but  have  no 
involvement  in  the  underlying  fund. 

13.  Applicants  submit  that  Rule  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
assume  the  existence  of  a  "pass-through 
voting"  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account. 
Applicants  state  that  Rule  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
provide  exemptions  ii-om  the  pass- 
through  voting  requirements  with 
respect  to  several  si^ificant  matters, 
assuming  the  limitations  on  mixed  and 


shared  funding  imposed  by  the  1940  Act 
and  the  rules  thereimder  are  observed. 
More  specifically,  Rules  6e- 
2(b)(15)(iii)(A)  and  6e-3(T)(b)(15)(iii)(A) 
provide  that  the  insurance  company 
may  disregard  the  voting  instructions  of 
its  contract  owners  with  respect  to  the 
investments  of  an  underlying 
investment  company,  or  any  contract 
between  an  underlying  investment 
company  and  its  investment  advisor, 
when  required  to  do  so  by  an  insurance 
regulatory  authority  and  subject  to 
certain  requirements.  In  addition.  Rules 
6e-2(b)(l5)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  an 
insurance  company  may  disregard 
contract  owners'  voting  instructions 
with  regard  to  changes  initiated  by  the 
contract  owrners  as  to  the  investment 
company's  investment  policies, 
principal  underwriter  or  investment 
adviser,  provided  that  disregarding  such 
voting  instructions  is  reasonable  and^ 
complies  with  the  other  provisions  of 
Rules  6e-2  and  6e-3(T).  In  the  case  of 
such  a  change  in  the  investment 
company's  investment  pohcies,  in  order 
to  disregard  a  contract  owner's  voting 
instructions,  the  insurance  company 
must  make  a  good-faith  determination 
that  such  a  change  would:  (a)  Violate 
state  law;  or  (b)  result  in  investment  that 
either  (i)  would  not  be  consistent  with 
the  investment  objectives  of  the  separate 
account,  or  (ii)  would  vary  from  the 
general  quality  and  nature  of 
investments  techniques  used  by  other 
separate  accounts  of  the  company  or  of 
an  affiliated  life  insurance  company 
with  similar  investment  objectives.  In 
the  case  of  such  a  change  in  an 
investment  advisor,  the  insurance 
company,  in  order  to  disregard  a 
contract  owner's  voting  instructions, 
must  make  a  good-faith  determination 
that  either:  (a)  The  advisor's  fees  would 
exceed  the  maximimi  rate  that  may  be 
charged  against  the  separate  account's 
assets;  or  (b)  the  proposed  advisor  may 
be  expected  to  employ  investment 
techniques  that  eiUier  (i)  would  vary 
from  the  general  techniques  used  by  the 
current  advisor,  or  used  to  manage  the 
investments  in  a  manner  inconsistent 
with  the  investment  objectives  of  the 
separate  account,  or  (ii)  would  result  in 
investments  that  vary  from  certain 
standards. 

14.  Applicants  state  that  Rule  6e-2 
recognizes  that  a  variable  life  insurance 
contract  has  important  elements  unique 
to  insurance  contracts  and  are  subject  to 
extensive  state  regulations  of  insurance. 
Applicants  maintain,  therefore,  that  in 
adopting  Rule  6e-2,  the  Commission 
expressly  recognized  that  state 
insurance  regulators  have  authority  to 


disapprove  or  require  changes  in 
investment  policies,  investment 
advisors,  or  principal  underwriters. 
Applicants  also  maintain  that  the 
Commission  expressly  recognized  that 
exemptions  from  pass-through  voting 
requirements  were  necessary  to  assure 
the  solvency  of  the  life  insurer  and  the 
performance  of  its  contractual 
obligations  by  enabUng  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer. 
Applicants  assert  that  flexible  premium 
variable  life  insurance  contracts  and 
variable  annuity  contracts  are  subject  to 
substantially  the  same  state  insurance 
regulatory  authority,  and  therefore 
corresponding  provisions  of  Rule  6e- 
3(T)  presumably  were  adopted  in 
recognition  of  the  same  considerations 
as  the  Commission  applied  in  adoptinR 
Rule6e-2.  ^     '^ 

15.  Applicants  assert  that  die  offer 
and  sale  of  shares  of  the  Insurance 
Product  Funds  to  Plans  will  not  have 
any  impact  on  the  relief  requested  in 
this  regard.  The  trustees  of  such  Plans 
will  hold  the  shares,  as  required  by 
Section  403(a)  of  ERISA,  or  applicable 
provisions  of  the  Code.  Section  403(c) 
also  provides  that  the  trustees  must 
have  exclusive  authority  and  discretion 
to  manage  and  control  the  Plan  with  two 
exceptions:  (a)  when  the  Plan  expressly 
provides  that  the  trustees  are  subject  to 
the  direction  of  a  named  fiduciary  who 
is  not  a  trustee,  in  which  case  the 
trustees  are  subject  to  proper  directions 
made  in  accordance  with  the  terms  of 
the  Plan  and  not  contrary  to  ERISA;  and 
(b)  when  the  authority  to  manage, 
acquire  or  dispose  of  assets  of  the  Plan 
is  delegated  to  one  or  more  investment 
managers  pursuant  to  Section  402(c)(3) 
of  ERISA.  Under  one  of  the  two 
exceptions  stated  in  Section  403(a) 
appUes,  the  Plan  trustees  have  exclusive 
authority  and  responsibility  for  voting 
proxies.  Where  a  named  fiduciary 
appoints  an  investment  manager,  the 
investment  manager  has  the 
responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  In  any  event,  ERISA  permits, 
but  does  not  require,  pass-through 
voting  to  the  participants  in  Plans. 
Accordingly,  AppUcants  assert  that, 
unlike  the  case  with  the  insurance 
company  separate  accounts,  the  issue  of 
the  resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  respect  to  Plans  because 
they  are  not  entitled  to  pass-through 
voting  privileges. 

16.  Applicants  acknowledge  that 
some  Plans  may  provide  participants 
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with  the  right  to  give  voting 
instructions.  Applicants  assert  that  there 
is  no  reason  to  believe,  however,  that 
participants  in  Plans  generally,  or  those 
in  a  particular  Plan,  whether  as  a  single 
group  or  in  combination  with  other 
Plans,  would  vote  in  a  manner  that 
would  disadvantage  Contract  owners. 
Therefore,  Applicants  submit  that  the 
purchase  of  the  shares  of  the  Insurance 
Product  Funds  by  Plans  that  provide 
voting  rights  to  participants  does  not 
pi«sent  any  complications  occasioned 
by  mixed  and  shared  funding. 

17.  Applicants  state  that  no  increased 
conflict  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  submit  that  shared  funding 
by  unaffiliated  insurance  companies 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  or  all  states.  In  this  regard. 
Applicants  note  that  it  is  possible  that 
a  particular  state  insurance  regulatory 
body  in  a  state  in  which  a  Participating 
Insurance  Company's  is  licensed  to  do 
business  could  require  action  that  is 
inconsistent  with  the  requirements  of 
other  insurance  regulators  in  one  or 
more  other  states  in  which  the 
Participating  Insurance  Company  offers 
its  policies.  That  different  insurers  may 
be  domiciled  in  different  states  does  not 
create  a  significantly  different  or 
enlarged  problem. 

18.  Applicants  assert  that  shared 
funding  by  xmaffiliated  insurers,  in  this 
respect,  is  not  different  than  the  use  of 
the  same  investment  company  as  the 
funding  vehicle  for  affiliated  instirers, 
which  Rules  6e-2(b)(15)  and  6e- 
3m(b)(15)  permit.  Affiliated  insurers 
may  be  domiciled  in  different  states  and 
be  subject  to  differing  state  law 
requirements.  AppUcants  thereby  assert 
that  affiliation  does  not  reduce  the 
potential,  if  any  exists,  for  differences  in 
state  regulatory  requirements.  In  any 
event,  Ae  conditions  set  forth  in  the 
application  and  later  in  this  notice 
(wnich  are  adapted  from  the  conditions 
included  in  Rule  6e-3(T)(b)(15))  are 
designed  to  safeguard  against,  and 
provide  procedures  for  resolving,  and 
adverse  effects  that  differences  among 
state  regulatory  requirements  may 
produce.  If  a  particular  state  insurance 
regulator's  decision  conflicts  with  the 
majority. of  other  state  regulators,  the 
affected  insurer  may  be  required  to 
withdraw  its  Separate  Account's 
investment  in  the  relevant  Insurance 
Product  Funds. 

19.  Applicants  assert  that  affiliation 
does  not  eliminate  the  potential,  if  any 
existSt  for  divergent  judgments  as  to 
when  a  Participating  Insurance 
Company  could  disregard  Contract 


owner  voting  instructions.  The  potential 
for  disagreement  is  limited  by  the 
requirements  that  disregarding  voting 
instructions  be  reasonable  and  based  on 
specified  good  faith  determinations. 
However,  if  a  particular  insurer's 
decision  to  disregard  Contract  owner 
voting  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vot»  approving  a  particular 
change,  then  the  insurer  may  be 
required,  at  the  election  of  the  relevant 
Insurance  Product  Funds,  to  withdraw 
its  Separate  Accoimt's  investment  in 
that  Insurance  Product  Fund,  and  no 
charge  or  penalty  will  be  imposed  upon 
the  Contract  owners  as  a  result  of  such 
withdrawal. 

20.  AppUcants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
an  Insurance  Product  Fund  with  mixed 
funding  would  or  should  be  materially 
different  from  what  those  policies 
would  or  should  be  if  such  Insurance 
Product  Fund  funded  only  variable 
annuity  or  variable  life  insurance 
contracts.  AppUcants  state  that  each 
type  of  insurance  product  is  designed  as 
a  long-term  investment  program. 
AppUcants  submit  that  no  one 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance 
product  or  to  a  Plan.  Each  pool  of 
variable  annuity  and  variable  life 
insurance  contract  owners  is  composed 
of  individuals  of  diverse  financial 
status,  age.  insurance  and  investment 
goals.  A  fund  supporting  even  one  type 
of  insurance  product  must 
accommodate  these  diverse  factors  in 
order  to  attract  and  retain  purchasers. 
AppUcants  submit  that  permitting 
mixed  and  shared  funding  will  provide 
economic  support  for  the  continuation 
of  the  Insurance  Product  Funds.  In 
addition,  permitting  mixed  and  shared 
funding  also  will  facilitate  the 
establishment  of  additional  Insurance 
Product  Funds  serving  diverse  goals. 
The  broader  base  of  contract  owners  can 
be  expected  to  provide  economic 
support  for  the  creation  of  additional 
Insurance  Product  Funds  with  a  greater 
variety  of  investment  objectives  and 
policies. 

21.  As  noted  above.  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  insurance  contracts  held  in  the 
portfolios  of  management  investment 
companies.  Treasury  Regulation 
§  1.817-5(f)(3)(iii),  which  established 
diversification  requirements  for  such 
portfolios,  specifically  permits,  among 
other  things,  "qualified  pension  or 
retirement  plans"  and  insurance 
company  separate  accounts  to  share  the 
same  underlying  investment  company. 


Therefore,  Applicants  assert  that  neither 
the  Code,  nor  the  Treasury  regulations, 
nor  the  revenue  rulings  therevmder, 
present  any  inherent  conflicts  of  interest 
if  Plans,  variable  annuity  separate 
accounts,  and  variable  life  insurance 
separate  accounts  all  invest  in  the  same 
management  investment  company. 

22.  While  there  may  be  differences  in 
the  manner  in  which  distributions  are 
taxed  for  variable  annuity  contracts, 
variable  life  insurance  contracts  and 
Plans.  Applicants  state  that  the  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  Whan  distributions  are  to  be 
made,  and  the  Separate  Account  or  Plan 
cannot  net  purchase  payments  to  make 
the  distributions,  the  Separate  Accoimt 
or  Plan  will  redeem  shares  of  the 
Insurance  Product  Funds  at  their 
respective  net  asset  value.  The  Plan  will 
then  make  distributions  in  accordance 
with  the  terms  of  the  Plan  and  the 
Participating  Insurance  Company  will 
make  distributions  in  accordance  with 
the  terms  of  the  Contract. 

23.  Applicants  submit  that  the  ability 
of  the  InsxiranoB  Product  Funds  to  sell 
their  respective  shares  directly  to 
qualified  plans  does  not  create  a  "senior 
sec\irity."  as  such  term  is  defined  under 
Section  18(g)  of  the  1940  Act.  with 
respect  to  any  Contract  owner  as 
opposed  to  a  participant  imder  a  Plan. 
As  noted  above,  regardless  of  the  rights 
and  benefits  of  participants  under  the 
Plans,  or  Contract  owners  under  the 
Contracts,  the  Plans  and  the  Separate 
Accounts  have  rights  only  with  respect 
to  their  respective  shares  of  the 
Insurance  Product  Funds.  They  only  can 
redeem  such  Aares  at  their  net  asset 
value.  No  shareholder  of  any  of  the 
Insurance  Product  Fimds  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payments  of  dividends. 

24.  Applicants  assert  that  there  are  no 
conflicts  between  the  Contract  owners 
of  the  separate  accounts  and  Plan 
participants  with  respect  to  state 
insurance  commissioners'  veto  powers 
over  investment  objectives.  A  basic 
premise  of  shareholder  voting  is  that  not 
all  shareholders  may  agree  with  a 
particular  proposal.  While  time- 
consuming,  complex  transactions  must 
be  undert&en  to  accomplish 
redemptions  and  transfers  by  separate 
accounts,  trustees  of  Plans  can  quickly 
redeem  shares  from  Insurance  Product 
Funds  and  reinvest  in  other  funding 
vehicles  without  the  same  regulatory 
impediments  or.  as  in  the  case  with 
most  Plans,  even  hold  cash  pending 
suitable  alternative  investment. 
Applicants  maintain  that  even  if  there 
should  arise  issues  where  the  interests 
of  Contract  owners  and  the  interests  of 
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participants  in  Plans  are  in  conflict,  the 
issues  can  be  almost  immediately 
resolved  because  the  trustees  of  the 
Plans  can,  on  their  own,  redeem  shares 
out  of  the  Insurance  Product  Funds. 

25.  Applicants  submit  that  it  is 
possible  to  provide  an  equitable  means 
of  giving  voting  rights  to  Contract 
owners  and  to  Plans.  In  connection  with 
any  meeting  of  shareholders,  the 
Insurance  Product  Funds  will  inform 
each  shareholder,  including  each 
Separate  Account  and  each  Plan,  of 
information  necesseiry  for  the  meeting, 
including  its  respective  share  of 
ownership  in  the  respective  Insurance 
Product  Fund.  Each  Participating 
Insurance  Company  will  then  solicit 
voting  instructions  in  accordance  with 
the  "pass-through"  voting  requirement. 

26.  Applicants  submit  that  mixed  and 
shared  funding  should  provide  benefits 
to  Contract  owners  by  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Participating  Insurance 
Companies  will  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  the  Advisor,  but  also  from 
the  cost  efficiencies  and  investment 
flexibility  afforded  by  a  larger  pool  of 
assets.  Mixed  and  shared  funding  also 
would  permit  a  greater  amoimt  of  assets 
available  for  investment  by  the 
Insurance  Product  Funds,  thereby 
promoting  economies  of  scale,  by 
permitting  increased  safety  through 
greater  diversification  and  by  making 
the  addition  of  new  funds  more  feasible. 
Therefore,  making  the  Insurance 
Product  Funds  available  for  mixed  and 
shared  funding  will  encourage  more 
insurance  companies  to  offer  Contracts, 
and  this  should  result  in  increased 
competition  with  respect  to  both 
Contract  design  and  pricing,  which  can 
be  expected  to  result  in  more  product 
variation  and  lower  charges  to  investors. 
The  sale  of  shares  of  the  Insurance 
Product  Funds  to  Plans  also  can  be 
expected  to  increase  the  amount  of 
assets  available  for  investment  by  the 
Insurance  Product  Funds  and  thus 
promote  economies  of  scale  and  greater 
diversification. 

27.  AppUcants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Separate  accounts  historically  have  been 
employed  to  accumulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  do 
not  believe  that  mixed  and  shared 
funding,  and  sales  to  Plans,  will  have 
any  adverse  federal  income  tax 
consequences. 

28.  Applicants  state  that  each 
Insurance  Product  Fund  will  be 


managed  to  attempt  to  achieve  the 
investment  adjective  of  that  Insurance 
Product  Fund  and  not  to  favor  or 
disfavor  any  particular  Participating 
Insurance  Company  or  type  of  insurance 
product. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  each  Insurance 
Product  Fund's  Board  of  Directors  or 
Board  of  Trustees  ("Board")  shall 
consist  of  persons  who  are  not 
"interested  persons"  thereof,  as  defined 
by  Section  2(a)(19)  of  the  1940  Act  and 
the  rules  thereunder  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  Board  member,  then 
the  operation  of  this  condition  shall  be 
suspended:  (a)  For  a  period  of  45  days, 
if  the  vacancy  or  vacancies  may  be  filled 
by  the  remaining  Board  members;  (b)  for 
a  period  of  60  days,  if  a  vote  of 
shareholders  is  required  to  file  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 
2.  Each  Insurance  Product  Fund's 
Board  will  monitor  the  fund  for  the 
existence  of  any  material  irreconcilable 
conflict  among  the  interests  of  the 
Contract  owners  of  all  Separate 
Accounts  investing  in  the  Insurance 
Product  Funds  and  of  Plan  participants 
investing  in  the  Insurance  Produce 
Funds.  A  material  irreconcilable  conflict 
may  arise  for  a  variety  of  reasons, 
including:  (a)  An  action  by  any  state 
insurance  regulatory  authority;  (b)  a 
change  in  applicable  federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  the  Insurance  Product 
Funds  are  being  managed;  (e)  a 
difference  in  voting  instructions  given 
by  Contract  owners  and  trustees  of 
Plans;  [f)  a  decision  by  a  Participating 
Insurance  Company  to  disregard  the 
voting  instructions  of  Contract  owners; 
or  (g)  if  applicable,  a  decision  by  a  Plan 
to  disregard  the  voting  instructions  of 
Plan  participants. 

3.  Participating  Insurance  Companies, 
the  Advisor  (or  any  other  primary 
investment  adviser  of  the  Insurance 
Product  Funds),  and  any  Plan  that 
executes  a  fund  participation  agreement 
upon  becoming  an  owner  of  10%  or 
more  of  the  assets  of  an  Insurance 


Product  Fund  (a  "Participating  Plan") 
will  report  any  potential  or  existing 
conflicts  of  which  it  becomes  aware  to 
the  relevant  Board.  Participating 
Insurance  Companies,  the  Advisor  and 
Participating  Plans  will  be  responsible 
for  assisting  the  appropriate  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
includes,  but  is  not  limited  to.  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the 
appropriate  Board  whenever  Contract 
owner  voting  instructions  are 
disregarded  and,  if  pass-through  voting 
is  applicable,  an  obligation  by  each 
Participating  Plan  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Plan  p>articipant  voting  instructions.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Boards  will  be  contractual 
obligations  of  all  Participating  Insurance 
Companies  and  Plans  investing  in  the 
Insurance  Product  Funds  under  their 
agreements  governing  participation  in 
the  Insurance  Product  Funds,  and  such 
agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
Contract  owners. 

4.  If  a  majority  of  an  Insurance 
Product  Fund's  Board  members,  or  a 
majority  of  the  disinterested  Board 
members,  determine  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insurance 
Companies  and  Participating  Plans,  at 
their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested  Board 
members),  shall  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict.  Such 
steps  could  include:  (a)  Withdrawing 
the  assets  allocable  to  some  or  all  of  the 
Separate  Accounts  bom  the  Insurance 
Product  Fund  or  any  portfolio  thereof, 
and  reinvesting  such  assets  in  a 
different  investment  medium,  which 
may  include  another  portfolio  of  an 
Insurance  Product  Fund  or  another 
Insurance  Product  Fund;  (b)  in  the  case 
of  Participating  Insurance  Companies, 
submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
Contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e..  Contract  owners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offgring  to  the  affected 
Contract  owners  the  option  of  making 
such  a  change;  (c)  in  the  case  of 
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Participating  Plans,  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Plans  from  the  Insurance  Product  Fund 
and  reinvesting  such  assets  in  a 
different  investment  medium;  and  (d) 
establishing  a  new  registered 
management  investment  company  or 
managed  Separate  Account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
voting  instructions,  and  this  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  that 
Participating  Insurance  Company  may 
be  required,  at  the  Insurance  Product 
Fund's  election,  to  withdraw  its 
Separate  Account's  investment  in  such 
fund,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Participating  Plan's 
decision  to  disregard  Plan  participant 
voting  instructions,  if  applicable,  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  Participating  Plan  may  be 
required,  at  the  election  of  the  Insurance 
Product  Fund,  to  withdraw  its 
investment  in  such  fund,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal. 

The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Participating  Plans  under  their 
agreements  governing  participation  in 
the  Insurance  Product  Funds  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
Contract  owners  and  Plan  participants. 

5.  For  purposes  of  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  applicable  Board  shall  determine 
whether  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict.  In  no  event  will  the  relevant 
Insurance  Product  Fund  or  the  Advisor 
be  required  to  establish  a  new  funding 
medium  for  any  Contract.  No 
Participating  Insurance  Company  shall 
be  required  by  Condition  4  to  establish 
a  new  funding  medium  for  any  Contract 
if  a  majority  of  Contract  owners 
materially  and  adversely  affected  by  the 
material  irreconcilable  conflict,  vote  to 
decline  such  offer.  No  Participating  Plan 
shall  be  required  by  Condition  4  to 
establish  a  new  funding  medium  for  any 
Participating  Plan  if:  (a)  A  majority  of 
Plan  participants  materially  and 
adversely  affected  by  the  material 
irreconcilable  conflicrvote  to  decline 
such  offer;  or  (b)  pursuant  to  governing 
Plan  documents  and  applicable  law,  the 


Participating  Plan  makes  such  decision 
without  Plan  participant  vote. 

6.  All  Participating  Insurance 
Companies  and  Participating  Plans  will 
be  informed  promptly  in  writing  of  a 
Board's  determination  of  the  existence 
of  an  irreconcilable  material  conflict 
and  its  implications. 

7.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  Contract  owners  who 
invest  in  registered  Separate  Accounts 
so  long  as  and  to  the  extent  that  the 
Commission  continues  to  interpret  the 
1940  Act  as  requiring  pass-through 
voting  privileges  for  Contract  owners. 
As  to  Contracts  issued  by  unregistered 
Separate  Accounts,  pass-through 
privileges  will  be  extended  to 
participants  to  the  extent  granted  by 
issuing  insurance  companies.  Each 
Participating  Insurance  Company  also 
will  vote  shares  of  the  Insurance 
Product  Fund  held  in  its  Separate 
Accounts  for  which  no  voting 
instructions  from  Contract  owners  are 
timely  received,  as  well  as  shares  of  the 
Insurance  Product  Funds  which  the 
Participating  Insurance  Company  itself 
owns,  in  the  same  proportion  as  those 
shares  of  the  Insurance  Product  Funds 
for  which  voting  instructions  from 
Contract  owners  are  timely  received. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  registered  Separate  Accounts 
investing  in  an  Insurance  Product  Fund 
calculates  voting  privileges  in  a  manner 
consistent  with  all  other  Participating 
Insurance  Companies.  The  obligation  to 
calculate  voting  privileges  in  a  manner 
consistent  with  all  other  registered 
Separate  Accounts  investing  in  the 
Insurance  Product  Funds  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Insurance  Product 
Funds.  Each  Participating  Plan  will  vote 
as  required  by  applicable  law  and 
governing  Plan  documents. 

8.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to:  (a) 
Determining  the  existence  of  a  conflict; 
(b)  notifying  Participating  Insurance 
Companies  and  Participating  Plans  of  a 
conflict;  and  (c)  determining  whether 
any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 
recorded  in  the  minutes  of  the  meetings 
of  the  appropriate  Board  or  other 
appropriate  records.  Such  minutes  or 
other  records  shall  be  made  available  to 
the  Commission  upon  request. 

9.  Each  Insurance  Product  Fund  will 
notify  all  Participating  Insurance 
Companies  that  Separate  Account 
prospectus  disclosure  regarding 
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potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each 
Insurance  Product  Fund  shall  disclose 
in  its  registration  statement  that:  (a)  The 
Insurance  Product  Fund  is  intended  to 
be  a  funding  vehicle  for  Contracts 
offered  by  various  insurance  companies, 
and  for  Plans;  (b)  differences  in  tax 
treatment  or  other  considerations  may 
cause  the  interests  of  various  Contract 
owners  participating  in  the  Insurance 
Product  Fund  or  the  interests  of  Plans 
investing  in  the  Insurance  Product  Fund 
to  conflict;  and  (c)  the  Board  will 
monitor  the  Insurance  Product  Fund  for 
any  material  conflicts  and  determine 
what  action,  if  any,  should  be  taken. 

10.  Each  Insurance  Product  Fund  will 
comply  with  all  provisions  of  the  1940 
Act  requiring  voting  by  shareholders 
(for  these  purposes,  the  persons  having 
a  voting  interest  in  the  shares  of  the 
Insurance  Product  Fimds).  In  particular, 
each  such  Insvirance  Product  Fund 
either  will  provide  for  annual 
shareholder  meetings  (except  insofar  as 
the  Commission  may  interpret  Section 
16  of  the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Ad,  as  well  as  with  Section 
16(a)  of  the  1940  Act  and,  if  and  when 
applicable.  Section  16(b)  of  the  1940 
Act.  Further,  each  Insurance  Product 
Fund  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  Board 
members  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

11.  If  and  to  the  extent  that  Rule  6e- 
2  or  Rule  6e-3(T)  under  the  1940  Act  is 
amended,  or  Rule  6e-3  under  the  1940 
Act  is  adopted,  to  provide  exemptive 
relief  from  any  provision  of  the  1940 
Act,  or  the  rules  thereunder,  with 
respect  to  mixed  or  shared  funding,  on 
terms  and  conditions  materially 
different  from  any  exemptions  granted 
in  the  order  requested  by  Applicants, 
then  the  Insurance  Product  Funds, 
Participating  Insurance  Companies  or 
Participating  Plans,  as  appropriate,  shall 
take  such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  or  6e-3(T).  as 
amended,  or  Rule  6e-3.  as  adopted,  to 
the  extent  such  rules  are  applicable. 

12.  The  Participating  Insurance 
Companies  and  Participating  Plans  or 
the  Advisor,  at  least  annually,  shall 
submit  to  each  Board  such  reports, 
materials  or  data  as  each  Board  may 
reasonable  request  so  that  such  Boards 
may  fully  carry  out  the  obligations 
imposed  upon  them  by  the  conditions 
stated  in  the  application.  Such  reports, 
materials  and  data  shall  be  submitted 
more  frequently  if  deemed  appropriate 
by  the  Boards.  The  obligations  of  the 
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participants  to  provide  these  reports, 
materials  and  data  upon  reasonable 
request  of  a  Board  shall  be  a  contractual 
obligation  of  all  participants  under  their 
agreements  governing  participation  in 
the  Insurance  Product  Funds. 

13.  If  a  Plan  should  be  come  a  holder 
of  10%  or  more  of  the  assets  of  an 
Insurance  Product  Fund,  such  Plan  will 
execute  a  participation  agreement  with 
such  fund.  A  Plan  will  execute  an 
application  containing  an 
acknowledgment  of  this  condition  upon 
such  Plan's  initial  purchase  of  the 
shares  of  any  Insurance  Product  Fund. 

Conclusion 

For  the  reasons  simimarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-5892  Filed  3-6-98;  8:45  am] 
BILUNQ  CODE  »10-01-M 


SECURmES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  34-39706;  File  No.  SR-AMEX- 
98-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  Extension  of  the 
Permissible  Maturity  of  FLEX  Equity 
Options 

March  2, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
February  5, 1998,  the  American  Stock 
Exchange,  hic.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  On 
February  20, 1998,  the  Exchange  filed 
with  the  Commission  Amendment  No.  1 
to  the  proposed  rule  change.^  The 


'  15  U.S.C.  78s(b)(l). 

*  Amendment  No.  1  clarifies  the  Exchange's 
course  of  action  when  criteria  set  forth  in  the 
proposed  rule  are  met.  See  Letter  from  Scott  G. 
VanHaften.  Legal  Counsel,  Derivative  Securities, 
Exchange,  to  Mic  ..•el  Walinskas,  Senior  Special 
Counsel.  Division  if  Market  Regulation, 
Commission,  datea  February  19, 1998. 


Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  903G  to  permit  flexible 
("FLEX")  equity  options  to  have  a  term 
of  five  years  in  certain  circumstances. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  allow 
FLEX  equity  options  ^  traded  on  the 
Exchange  to  have  a  maturity  beyond 
three  years  and  up  to  five  years  in 
certain  circumstances.  Currently,  FLEX 
equity  options,  by  operation  of  Rule 
903G,  are  limited  to  a  maturity  of  three 
years. 

When  the  Exchange  filed  for 
permission  to  list  and  trade  FLEX  equity 
options*  it  determined  to  limit  the 
maturity  of  these  options  to  three  years 
because,  unlike  FLEX  Index  options 
which  were  already  being  traded  on  the 
Exchange  since  August  1993  and  which 
could  have  a  maturity  of  up  to  five 
years,  the  Exchange  was  concerned  that 
there  would  not  sufficient  liquidity  in 
many  equity  option  classes  to  support 
services  with  a  longer  term  to 
expiration.  Since  it  has  traded  FLEX 
equity  options,  however,  the  Exchange 
has  had  nimierous  requests  from  broker- 
dealers  to  extend  the  maturity  of  FLEX 
equity  options  to  five  years.  Among  the 

'  FLEX  equity  options  are  flexible  exchange- 
traded  options  contracts  which  overlie  equity 
securities.  In  addition.  Exchange  equity  options 
provide  investors  with  the  ability  to  customize 
basic  option  features  including  size,  expiration 
date,  exercise  style,  and  certain  exercise  prices. 

*  See  Exchange  Act  Release  No.  37336  (June  19 
1996).  61  FR  33558  (June  27,  1996). 


reasons  the  broker-dealer  firms  have 
been  interested  in  seeking  an  extension 
in  the  allowable  maturity  is  that  these 
longer  expiration  FLEX  equity  options 
might  be  used  to  hedge  the  longer  term 
issuances  of  structured  products  linked 
to  returns  of  a  individual  stock.  The  rule 
would  permit  the  longer  term  FLEX 
equity  options  to  be  Usted  when 
requested  by  the  submitting  member  if 
the  Exchange  determines  that  sufficient 
liquidity  exists  among  Equity  FLEX 
qualified  participants.  By  allowing  for 
the  extension  of  the  maturity  of  FLEX 
equity  options  to  five  years  in  situations 
where  there  is  demand  for  a  longer  term 
expiration  and  where  there  is  sufficient 
liquidity  to  support  the  request,  the 
proposed  rule  change  vdll  better  serve 
the  needs  of  Amex's  customers  and  the 
Exchange  members  who  make  a  market 
for  such  customers. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  fi-ee  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  E£fectivenes6  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change: 

(i)  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest; 

(ii)  does  not  impose  any  significant 
burden  on  competition;  and 

(iii)  does  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
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filed,'  or  such  shorter  time  as  the 
Commission  may  designate,  and  the 
Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date,  it 
has  become  effective  pursuant  to 
Section  19(b)(3)(A) «  of  the  Act  and  Rule 
19b-4(e}(6)  thereunder.^  The 
Commission  finds  good  cause  to  allow 
the  proposed  rule  change  to  become 
operational  on  March  6, 1998.  This 
accelerated  operational  date  should 
facilitate  faster  access  for  Amex 
members  and  customers  to  the  potential 
benefits  of  extended  maturity  dates  for 
FLEX  equity  options,  consistent  with 
the  protection  of  investors  and  the 
public  interest.  The  Commission  has 
previously  approved  a  substantially 
similar  proposal  by  the  Chicago  Board 
Options  Exchange.  Inc." 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 


submissions  should  refer  to  the  File  No. 
SR-AMEX-98-07  and  should  be 
submitted  by  March  30,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonathan  G.  K«tz, 
Secretary. 
[FR  Doc.  98-5891  Filed  3-6-98;  8:45  am] 

BILLING  CODE  WI0-01-M 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  14-39705;  File  No.  SR-BSE- 
98-02] 

Self-Regulalory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Incorporated 
Relating  to  its  Fee  Schedule 

March  2, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  2, 1998,  the 
Boston  Stock  Exchange.  Incorporated 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  its  fee 
schedule  pertaining  to  Floor  Operation 
Fees. 


'The  proposed  rule  change  filing  is  deemed  filed 
as  of  the  date  Amendment  No.  1  was  received  by 
the  Commission. 

M5  U.S.C.  78s(b)(3)(A). 

'  17  CFR  240.19b-4(e)(6).  In  reviewing  this  rule, 
the  Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(fl. 

•  See  Exchange  Act  Release  No.  39524  (January  8, 
1998).  63  FR  3009  (January  20,  1998). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change      1 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the. most 
significant  aspects  of  such  statements. 


1.  Purpose 

The  purpose  Of  the  proposed  fee 
revision  is  to  eliminate  the  $.50  per 
trade  charge  to  specialists  for  all  non- 
self-directed  market  orders  from  100  to 
2,500  shares  in  the  top  1,000 
Consolidated  Tape  Association  ("CTA") 
ranked  stocks.  At  the  same  time,  the 
Exchange  also  proposes  to  rebate  to  its 
specialists  an  amount  equal  to  five 
months  (October  1997— February  1998) 
of  the  same  $.50  per  trade  charge  for 
non-self-directed  market  orders.  This  is 
in  keeping  with  the  Exchange's  practice 
of  distributing  profits  back  to  its 
membership,  and  of  providing  its 
members  with  increased  incentives  for 
directing  more  order  flow  to  the 
Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
for  the  proposed  rule  change  is  Section 
6(b)(5)  of  the  Act,i  in  that  the  proposed 
rule  change  is  designed  to  promote  just 
and  equitable  principles  of  trade;  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions,  in,  seciu-ities;  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
pubhc  interest;  and  is  not  designed  to 
permit  imfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
burden  on  competition 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  proposed  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)  ofthe  Act  2  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder,^  in  that  the  proposal 


'•17CFR200.3-3(a)(12). 


'  15  U.S.C.  78f(b)(5). 
M5  U.S.C.  78f(b)(3)(A). 
M7CFR19b-*.e(6). 
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establishes  or  changes  a  due,  fee,  or 
other  charge  by  eliminating  a  member 
fee  and  rebating  that  same  fee  to  BSE 
members  for  the  months  October  1997 
to  February  1998.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Salicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  urithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-98-02  and  should  be 
submitted  by  March  30, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Joaadun  G.  Katz, 

Secretary. 

[FR  Doc.  98-5890  Filed  3-6-98;  8:45  am] 

HUMQ  cooE  aoi»>ei-M 


DEPARTMENT  OF  STATE 
[PiMic  Notice  «2750] 

IntematkHiai  Telecowmunteattons 
AJr^ry  Committee  (ITAC);  Notice  of 

The  E)epartment  of  State  announces 
that  a  meeting  of  the  United  States 
International  Telecommunications 
Advisory  Committee  (ITAC)  will  be  held 
March  12, 1998,  9:30-11:30  a.m.,  in 
Room  1912  of  the  Department  of  State, 
2201  "C"  Street,  NW.,  Washington.  DC. 
The  purpose  of  ITAC  is  to  advise  the 


Department  on  policy,  technical  and 
operational  matters  and  to  provide 
strategic  planning  recommendations, 
with  respect  to  international 

telecommunications  and  information 
issues. 

To  assist  in  preparations  for  related 
international  meetings,  the  Department 
has  established  two  new  ITAC  Ad  Hoc 
groups,  as  follows: 

(a)  The  first,  under  the  chairmanship 
of  Richard  Beaird  (Ph:  202-647-5832). 
will  consider  U.S.  preparations  for  the 
ITU  Plenipotentiary  Conference,  to  be 
held  October  12-November  6. 1998  in 
Minneapolis,  and  provide 
recommendations.  The  first  two 
meetings  of  the  Ad  Hoc  will  be  held 
April  1  and  April  8,  9:30-JMoon,  in 
Room  1207  of  State  Department.  In  this 
regard.  Ad  Hoc  groups  dealing  with  the 
mj  Strategic  Plan  and  the  ITU-2000 
Working  Group  are  canceled,  and  any 
remaining  tasks  are  now  incUided  in  the 
new  Ad  Hoc  on  Plenipotentiary 
Preparations; 

(b)  The  second,  under  the 
chairmanship  of  William  Jahn  (Ph:  202- 
647-2723).  will  consider  the 
communications  policy  issue  of  free 
flow  of  information  and  recommend 
positions  and  strategies  for  use  in 
various  activities  of  the  ITU  and  related 
forums.  The  first  meeting  of  the  Ad  Hoc 
will  be  held  March  17,  9:30-11:30  a.m.. 
in  Room  1406  of  State  Department. 

The  agenda  of  the  ITAC  meeting  will 
include:  (1)  Overview  of  aaivities  in  the 
ITU  Radio  and  Standards  Sectors,  and 
related  developments;  (2)  discussion  of 
the  free  flow  of  information  issue  and 
the  new  Ad  Hoc  Group;  (3)  discussion 
of  preparations  for  the  ITU 
Plaiipotentiary  Conference  and  the  new 
Ad  Hoc  Group;  and  (4)  any  other 
business.  Questions  regarding  the 
agenda  or  ITAC  activities  in  general  may 
be  directed  to  Richard  Shrum, 
Department  of  State  (Ph:  202-647- 
0050). 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  In  this  regard,  entry  to  the 
building  is  controlled.  If  you  wish  to 
attend,  please  send  a  fax  to  202-647- 
7407  not  later  than  24  hours  before  the 
scheduled  meeting  and  include  the 
name  of  the  meeting,  your  name, 
affiliation,  social  security  number  and 
date  of  birth.  One  of  the  following  vaUd 
photo  ID'S  will  be  required  for 
admittance.  U.S.  driver's  license  with 
picture,  U.S.  passport,  or  U.S. 
government  ID  (company  ID's  are  no 
longer  accepted  by  Diplomatic 
Security).  Enter  from  the  "C"  Street 
Main  Lobby. 


Dated:  February  27. 1998. 
Richard  E.  Shrum, 
ITAC  Executive  Director. 
(FR  Doc.  98-6064  Filed  3-S-98;  9:23  am) 

BILUNQ  CODE  4710.'«»-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Hied  During  the  Week  of  Febnjary  27, 
1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-1998-3561 
Date  Filed:  February  26, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC2  EUR-AFR  0042  dated  February 

6, 1998  rl-7 
PTC2  EUR-AFR  0043  dated  February 

6. 1998. r8-24 
PTC2  EUR-AFR  0044  dated  Ft  or-  ary 

6. 1998  r25-45 
PTC2  EUR-AFR  0045  dated  February 

6. 1998  r4&-63 
PTC2  EUR-AFR  0046  dated  February 

6, 1998  r64-77 
PTC2  EUR-AFR  0047  dated  February 

6. 1998  r78-90 
Minutes— PTC2  EUR-AFR  0048  dated 

February  13,  1998 
Tables-^TX:2  EUR-AFR  Fares  0021 

dated  February  20,  1998 
PTC2  EUR-AFR  Fares  0022  dated 

February  20. 1998 
PTC2  EUR-AFT  Fares  0023  dated 

February  20,  1998 
PTC2  EAR-AFR  Fares  0024  dated 

February  20,  1998 
Intended  effective  date:  May  1. 1998 
Docket  Number:  OST-199&-3562 
Date  Filed:  February  26,  1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
COMP  Telex  Reso  033f— Hungary 

Currency  Rate  Changes 
Intended  effective  Date:  April  1, 1998 
Docket  Number:  OST-1998-3566 
Date  Filed:  February  27, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
Comp  Telex  Mail  Vote  913 
Conversion  of  Local  Currency  (Lower 

mOE  Tolerance) 
hitended  effective  date:  March  10. 
1998. 
Paulette  V.  Twine. 
Federal  Register  Liaison . 
[FR  Doc.  98-5995  Filed  3-6-98;  8:45  am) 

BILLMQ  OOOE  4nO-«t-P 


11472 


Federal  Register / Vol.  63.  No.  45 /Monday,  March  9,  1998 /Notices 


DEPARTMENT  OF  TRANSPORTATION 

Notica  of  Applications  for  Certificates 
of  Put)<ic  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permtts  Filed 
Under  Subpart  Q  During  the  Week 
Ending  February  27. 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department's  Procedural 
Regulations  (See  14  CFR  302.1701  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 
Docket  Number:  OST-1996-1131. 
Date  Filed:  February  25, 1998. 
Due  Date  for  Answers,  Conforming 
AppUcQlions.  or  Motions  to  Modify 
Scope.  April  1,  1996. 

Description:  Amendment  No.  2  to  the 
Application  of  United  Air  Lines,  Inc., 
pursuant  to  Subpart  Q  of  the 
Regulations,  requesting  authority  to 
additional  points  identified  in  Exhibit 
UA-8,  "Between  any  point  or  points 
behind  the  U.S.,  any  intermediate  point 
or  points  (including  but  not  limited  to 
points  in  those  countries  listed  in 
Exhibit  UA-8).  any  point  or  points  in 
Japan,  and  any  point  or  points  beyond 
Japan  (including  but  not  limited  to 
points  in  those  countries  listed  in 
Exhibit  UA-8)". 
Docket  Number:  OST-1998-3565. 
Date  Filed:  February  26, 1998. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  March  26, 1998. 

Description:  Application  of  Canada 
3000  Airlines  Limited,  pursuant  to  49 
U.S.C.  Section  41302.  and  Subpart  Q  of 
the  Regulations,  applies  for  a  foreign  air 
carrier  permit  authorizing  Canada  3000 
to  provide  scheduled  and  charter 
foreign  air  transportation  of  persons, 
property  and  mail  between  any  point  or 
points  in  Canada,  on  the  one  hand,  and 
any  point  or  points  in  the  United  States, 
on  the  other  hand,  without  restriction  or 
limitation.  Canada  3000  also  requests 
that  it  be  granted  authority  to  perform 
5th  freedom  charters  between  points  in 
the  United  States  and  points  outside  of 
the  United  States. 
Docket  Number:  OST-1995-625. 
Date  Filed:  February  27, 1998. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  October  9, 1995. 


Description:  Amendment  No.  1  to  the 
Application  of  United  Air  Lines,  Inc., 
pursuant  to  Subpart  Q  of  the  Act,  for 
addition  of  the  following  points  to 
Segment  2  of  its  Certificate  of  Public 
Convenience  and  Necessity  for  Route 
603: 

Azerbaijan 
Belarus 
Bosnia 
Croatia 
Eritrea 
Estonia 
Ethiopia 
Kazakhstan 
Kenya 
Latvia 
Lithuania 
Malta 
Morocco 
Tanzania 
Tunisia 
Turkmenistan 
Uzbekistaq 
Yemen 

United  requests  that  its  authority  to 
serve  points  in  France  on  Segment  2  be 
amended  to  include  Lyon  and  Nice  in 
addition  to  Paris.  United  also  requests 
that  its  authority  to  serve  the  United 
Kingdom  on  Segments  2  and  3  of  Route 
603  be  amended  to  eliminate  the 
exclusion  of  Manchester. 
Paillette  V.  Twine, 
Federal  Register  Liaison. 
(PR  Doc.  98-5996  Filed  3-6-98;  8:45  am) 

BILUNQ  COOC  4»10-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (0MB)  of  Current  Public 
Collection's  Information 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice. 


summary:  In  compliance  with  the 
Paperwoik  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  13  currently  approved 
public  information  collections  which 
will  be  submitted  to  0MB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  May  8. 1998. 
ADDRESSES:  Comments  on  any  of  these 
collections  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Ms 
Judith  Street,  Room  612.  Federal 
Aviation  Administration.  Corporate 
Information  Division,  ABC-100,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Street  at  the  above  address  or  on 
(202) 267-9895. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
sohcits  comments  on  any  of-the  current 
collections  of  information  in  order  to 
evaluate  the  necessity  of  the  collection, 
the  accuracy  otf  the  agency's  estimate  of 
the  burden,  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 
Following  are  short  synopses  of  the  13, 
currently  approved  public  information 
collection  activities,  which  will  be 
submitted  to  0MB  for  review  aifti 
renewal: 

1.  2120-0001,  Notice  of  Proposed 
Construction  or  Alteration,  Notice  of 
Actual  Construction,  Project  Status. 
Federal  Regulations  require  all  persons 
to  report  proposed  or  actual 
construction/alternation  of  structures 
affecting  air  safety.  The  reporting 
requirements  as  prescribed  in  14  CFR 
part  77  affects  any  person  or  business 
planning  to  construct  or  alter  a  structure 
that  may  affect  air  safety.  The 
information  is  used  to  ensure  the  safe 
and  efficient  use  of  the  navigable 
airspace  by  aircraft.  The  estimated 
annual  reporting  burden  on  the  public 
is  16.500  hours. 

2.  2120-0018,  Certification 
Procedures  for  Products  and  Parts,  FAR 
21. 14  CFR  part  21  prescribes 
certification  procedures  for  aircraft, 
aircraft  engines,  propellers,  products 
and  parts.  Information  collected  is  used 
to  determine  compliance  and  applicant 
eligibility.  The  respondents  are  aircraft 
parts  designers,  manufacturers,  and 
aircraft  owners.  The  annual  estimated 
burden  in  44,000  hoius. 

3.  2120-0020,  Maintenance, 
Preventive  Maintenance,  Rebuilding, 
and  Alteration.  The  information 
collection  associated  with  14  CFR  part 
43  is  necessary  to  ensure  that 
maintenance,  rebuilding,  or  alteration  of 
aircraft,  aircraft  components,  etc.,  is 
performed  by  quaUfied  individuals  and 
at  proper  intervals.  Further, 
maintenance  records  are  essential  to 
ensure  that  an  aircraft  is  properly 
maintained  and  is  mechanically  safe  for 
flight.  The  respondents  are  certified 
mechanics,  repair  stations,  and  air 
carriers  authorized  to  perform 
maintenance.  Pilots  are  also  authorized 
to  perform  and  record  preventive 
maintenance;  however,  the 
authorizaticxi  applies  only  to  those 
pilots  who  own  or  lease  their  aircraft  for 
private  operation.  The  annual  estimated 
reporting  and  recordkeeping  burden 
associated  with  this  requirement  is  5.5 
million  hours. 


UMI 
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4.  2120-0040.  Aviation  Maintenance 
Technician  Schools— FAR  Part  147.14 
CFR  part  147  prescribes  requirements 
for  certification  and  operation  of 
aviation  mechanic  schools.  The 
information  is  necessary  to  ensure  that 
Aviation  Maintenance  Technician 
Schools  meet  the  minimum 
requirements  for  procedures  and 
curriculum  set  forth  by  the  FAA.  Also, 
it  is  necessary  for  the  FAA  to  develop 
minimum  standards  for  properly 
qualified  pwrsons  who  would  enter  the 
aviation  industry.  The  estimated  annual 
burden  for  reporting  and  recordkeeping 
is  79.000  hours. 

5.  2120-0056.  Report  of  Inspections 
Required  by  Airworthiness  Directives, 
FAR  part  39.  Airworthiness  directives 
are  regulations  issued  to  require 
corrective  action  to  correct  unsafe 
conditions  in  aircraft,  engines, 
propellers,  and  appUances.  Records  of 
inspections  are  often  needed  when 
emergency  corrective  action  is  taken  to 
determine  if  the  action  was  adequate  to 
correct  the  unsafe  condition.  The 
respondents  are  owners  and  operators  of 
the  affected  products.  The  estimated 
annual  burden  is  21.000  hours. 

6.  2120-0057.  Safety  Improvement 
Report  Accident  Prevention  Counselor 
Activity  Reports.  Safety  Improvements 
Reports  are  used  by  airmen  to  notify  the 
FAA  of  hazards  to  flight  operations. 
Accident  Prevention  Counselor  Activity 
Reports  are  used  by  counselors  to  advise 
the  FAA  of  Accident  Prevention 
Program  Accomplishments.  The  affected 
public  are  pilots,  airport  operators, 
charter  and  commuter  aircraft  oprerators 
engaging  in  air  transportation.  The 
estimated  annual  burden  for  this 
reporting  activity  is  4.600  hours. 

7.  2120-0067.  Air  Taxi  and 
Commercial  Operator  Airport  Activity 
Survey.  The  information  collected 
through  this  survey  is  restricted  to  all 
air  taxi/commercial  operators  who  are 
subject  to  the  passenger  transportation 
tax.  Response  to  the  survey  is  voluntary. 
Data  collected  is  to  serve  as  an  input  to 
the  FAA  revenue  emplanement  data 
base  which  is  used  in  allocating  Airport 
Improvement  Program  (AIP)  funds  to 
airports.  The  estimated  annual  burden 
for  this  information  is  500  hours. 

8.  2120-0101.  Physiological  Training. 
This  collection  of  information  is  used  to 
determine  if  the  applicants  meet  the 
qualifications  for  the  voluntary 
physiological  training  under  the  FAA/ 
USAF  training  agreement.  The 
estimated  annual  burden  for  this 
collection  is  500  hours. 

9.  2120-0508.  Fuel  Venting  and 
Exhaust  Emission  Requirements  for 
Turbine  Engine  Powered  Airplanes. 
This  is  a  labeling  requirement  to  put  the 


date  of  manufacture  and  compliance 
status  on  the  identification  plate  and  is 
intended  to  minimize  the  effort  required 
to  determine  whether  a  turbojet  engine 
may  legally  be  installed  and  operate  on 
a  aircraft  in  the  United  States  as 
required  by  14  CFR  part  45,  The 
estimated  annual  burden  associated 
with  this  submission  is  100  hours. 

10.  2120-0524.  High  Density  Traffic 
Airports  Slot  Allocation  and  Transfer 
Methods.  The  FAA  uses  this 
information  to  allocate  slots  and 
maintain  accurate  records  of  slot 
transfers  at  the  High  Density  Traffic 
Airports.  The  information  will  be 
provided  by  air  carriers  and  commuter 
operators  or  other  persons  holding  a  slot 
at  High  Density  Traffic  Airports.  The 
estimated  annual  burden  associated 
with  this  collection  is  1800  hours. 

11.  2120-0539.  hnplementation  to  the 
Equal  Access  to  Justice  Act  (EAJA).  The 
Equal  Access  to  Justice  Act  provides  for 
the  award  of  attorney  fees  and  other 
expenses  to  eligible  individuals  and 
entities  who  are  parties  to 
administrative  proceedings  before 
government  agencies  and  who  prevail 
over  the  government.  The  information 
collected  will  be  used  to  determine 
whether  an  applicant  is  eligible  to 
receive  an  award  under  the  EAJA.  The 
annual  estimated  burden  associated 
with  this  collection  is  200  hours. 

12.  2120-0564.  Unescorted  Access 
Privilege— 14  CFR  parts  107  and  108. 
The  information  is  required  to  ensure 
that  airports  and  air  carriers  comply 
with  the  investigations  into  the 
background  of  individuals  jjermitted 
unescorted  access  privileges.  The 
estimated  annual  burden  associated 
with  this  collection  of  information  is 
37.000  hours. 

13.  2120-0569.  Airports  Grants 
Program.  The  FAA  collects  information 
from  airport  sponsors  and  planning 
agencies  in  order  to  administer  the 
Airports  Grants  Program.  Data  is  used  to 
determine  eligibility,  ensure  proper  use 
of  Federal  funds,  and  ensure  project 
accomplishments. 

Issued  in  Washington,  DC,  on  March  3. 
1998. 

Steve  Hopkins, 

Manager,  Corporate  Information  Division. 
ABC-lOO. 

(FR  Doc.  98-5922  Filed  3-6-98;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering  and 
Devetopment  (R,  E&D)  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub 
L.  92-463;  5  U.S.C.  App.  2),  notice  is 
hereby  given  of  a  meeting  of  the  FAA 
Research,  Engineering  and  Development 
Advisory  Committee.  The  meeting  will 
be  held  on  April  23-24.  at  the 
Washington  Dulles  Airport  Hilton. 
13869  Park  Center  Road.  Hemdon. 
Virginia. 

On  Thursday.  April  23  the  meeting 
will  begin  at  8.00  a.m.  and  end  at  5:  00 
p.m.  On  Friday,  April  24  the  meeting 
will  begin  at  8:00  a.m.  and  end  at  5:00 
p.m.  The  meeting  agenda  will  review 
the  Federal  Aviation  Administration 
planned  fiscal  year  2000  research  and 
development  investments  in  the  areas  of 
air  traffic  services,  airports,  aircraft 
safety,  security,  human  factors  and 
environment  and  energy. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
Persons  wishing  to  attend  the  meeting 
or  obtain  information  should  contact 
Lee  Olson  at  the  Federal  Aviation 
Administration.  AAR-200.  800 
Independence  Avenue,  SW, 
Washington,  DC  20591  (202)  267-7358. 

Members  of  the  public  may  present  a 
vn-itten  statement  to  the  Committee  at 
any  time 

Issued  in  Washington.  DC  on  February  13. 
1998. 

Jan  Brecht-Ciork. 

AcUng  Director.  Office  of  Aviation  Research. 
(FR  Doc.  98-5924  Filed  3-6-98;  8:45  am) 

BILLJNQ  CODE  4»1».1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

It.  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  reUef,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 
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Norfolk  Southern  Corporation  (Waiver 
Petition  Docket  Number  PB-98-1) 

The  Norfolk  Southern  Corporation 
(NS)  seeks  a  temporary  waiver  of 
compliance  from  certain  provisions  of 
the  Railroad  Power  Brake  and  Drawbars 
regulations.  49  CFR  232.21  (a)  and  (f). 
which  describes  the  design  and 
performance  standards  for  two-way  end- 
of-train  devices. 

Section  232.21(a)  requires  that  "an 
emergency  brake  application  command 
firom  the  front  unit  of  the  device  shall 
activate  the  emergency  air  valve  at  the 
rear  of  the  train  within  one  second." 
According  to  NS,  their  front  unit  sends 
an  emergency  brake  command  in  1.675 
seconds  of  which  a  significant  portion 
of  this  time  is  involved  in  coding  the 
unique  signal  that  provides  a  security 
barrier  against  an  attempted  malicious 
emergency  command  from  an  outside 
source,  or  an  accidental  transmission 
from  another  front  unit  that  may  have 
an  erroneous  rear  number  inputted. 
NS's  system  is  designed  to  code  a 
unique  message  between  the  individual 
devices.  These  messages  are  separate 
ftom  the  rear  unit  number  and  are  coded 
and  initialized  only  during  a  five 
minute  window  at  the  initial  terminal 
setup  and  testing  of  the  system.  NS 
believes  this  function  provides  a  higher 
level  of  security  than  the  two-way 
systems  currently  used  by  other  Class  I 
railroads. 

Section  232.21(f)  requires  "the 
availability  of  the  front-to-rear 
communications  link  shall  be  checked 
automatically  at  least  every  10 
minutes."  The  system  used  by  NS  does 
not  have  &t)nt-to-rear  communications 
checked  automatically  every  10 
minutes.  NS  claims  their  system 
communications  failure  warning  is 
Unked  to  the  rear-to-front  portion  of  the 
messaging.  If  five  minutes  elapse  since 
a  good  message  was  received  by  the 
front  unit,  a  "STAND  BY"  message  is 
displayed  on  the  front  unit.  This 
message  informs  the  engineer  that 
communication  is  lost. 

Section  232.23(d)  permits  NS  to  use 
these  devices  because  "each  two-way 
end-of-train  device  purchased  by  any 
person  prior  to  promulgation  of  these 
regulations  shall  be  deemed  to  meet  the 
design  and  performance  requirements 
contained  in  §232.21." 

In  anticipation  of  NS's  acquisition  of 
the  Consolidated  Rail  Corporation  (CR) 
and  NS's  desire  to  redesign  all  of  their 
devices  to  comply  with  §  232.21.  NS  is 
designing  a  dual  frequency  two-way 
system  which  will  operate  in  both  the 
NS  and  CR  mode.  When  these  devices 
are  operated  in  the  CR  mode,  they  will 
comply  with  current  regulations. 


However,  when  they  are  operated  in  the 
NS  mode,  they  will  be  compatible  with 
existing  NS  devices  as  described  above. 
NS  is  expecting  immediate  delivery  of 
116  new  locomotives  which  will  be 
equipped  with  front  units  designed  to 
work  with  the  existing  NS  devices. 
Additionally,  NS  has  approximately  100 
existing  units  which  need  to  be  replaced 
due  to  loss  or  damage. 

Within  three  years,  NS  states  they  will 
redesign  all  of  their  two-way  devices  to 
comply  with  the  design  and 
performance  standards  of  §  232.21  (a) 
and  (f).  In  order  to  facilitate  a  smooth 
transition  from  the  existing  NS  mode  to 
the  mode  that  is  currently  being  used  by 
the  rest  of  the  Class  I  railroads,  NS 
requests  a  temporary  waiver  for  three 
years  of  §  232.21  (a)  and  (f)  for  the  dual 
mode  devices,  the  116  devices  being 
delivered  with  the  new  locomotives, 
and  the  100  units  that  will  replace 
existing  units. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  pro<»edings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  PB-98-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel. 
FRA,  Nassif  Building,  400  Seventh 
Street,  SW..  Mail  Stop  10,  Washington, 
DC  20590.  Communications  received 
within  30  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120 
Vermont  Avenue.  NW.,  Room  7051. 
Washington.  DC  20005. 

Issued  in  Washington,  DC  on  March  2. 
1998. 

Grady  C.  Cothen.  ]t.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  9»-5875  Filed  3-6-98;  8:45  am] 

BILUNG  CODE  4910-Oe-^ 


DEPARTMENT  OF  TRANSPORTATION 


UMI 


Surface  Transportation  Board 

[STB  Hnanee  Docket  No.  33560] 

Norfolk  Southern  Railway  Company- 
Corporate  Family  Exemption— Lease 
and  Operation  of  Mobile  and 
Birmingham  Railroad  Company 

Norfolk  Southern  Railway  Company 
(NSR),  a  Class  I  rail  carrier,  has  filed  a 
notice  of  exemption  to  renew  its  lease 
and  to  operate  approximately  147  miles 
of  rail  line  owned  by  Mobile  and 
Birmingham  Railroad  Company  (M&B). 
a  Class  ni  carrier  and  a  subsidiary  of 
NSR,  located  in  the  State  of  Alabama. 
NSR  states  that  the  lease  was  to  be 
extended  prior  to  March  1, 1998.  The 
earliest  the  transaction  could  be 
consummated  was  February  25, 1998. 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

NSR  has.filed  its  notice  of  exemption 
under  49  CFR  1180.2(d)(3)  as  the 
proposed  renewal  of  its  lease  with  M&B 
is  exempt  because  it  is  within  the  NSR 
corporate  family  and  will  not  result  in 
adverse  changes  in  service  levels, 
operational  changes  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  NSR  corporate  femily. 

As  a  condition  to  this  exemption,  any 
employee  afftcted  by  the  transaction 
will  be  protected  by  the  conditions 
imposed  in  Mendocino  Coast  Ry.,  Inc.— 
Lease  and  Operate.  354l.CC.  732  (1978), 
as  modified  in  i4endocino  Coast  Ry., 
Inc.— Lease  and  Operate.  360 1.C.C.  653 
(1980),  afifd  sub  nom.  RLEA  v.  ICC.  675 
F.2d  1248  (D.C.  Cir.  1982). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33560.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington.  DC  20423- 
0001  and  served  on:  James  A.  Squires. 
Norfolk  Southern  Corporation,  Three 
Commercial  Place,  Norfolk,  VA  23510. 

Decided:  March  2, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WUliuns, 
Secretary. 
(FR  Doc.  98-$823  Filed  3-6-98;  8:45  am) 

BiLUNO  CODE  4S1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Dockat  Na  AB-303  (Sub-Wa  14X)] 

Wisconsin  Central  Ltd.— At>andonnfMnt 
Exemption— in  Wood  County,  Wl 

Wisconsin  Central  Ltd.  (WCL)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  .75-mile  line  of  railroad 
between  milepost  22  and  milepost  22.75 
northvyest  of  Wisconsin  Rapids,  in 
Wood  County,  WI.  The  line  traverses 
United  States  Postal  Service  Zip  Code 
54495. 

WCL  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
.the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  April  8, 1998,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,*  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
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requests  under  49  CFR  1152.29  must  be 
filed  by  March  19. 1998.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  March  30, 1998,  with: 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Michael  J.  Barron,  Jr., 
Wisconsin  Central  Ltd..  P.O.  Box  5062, 
Rosemont,  IL  60017-5062. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

WCL  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  13, 1998. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  WCL  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
WCL's  filing  of  a  notice  of 
consummation  by  March  9, 1999,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  March  2. 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  98-5790  Filed  3-&-98;  8:45  am) 
BILLING  COOe  491fr-00-P 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Bail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  fmancial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  S900.  See  49  CFR  1002.2(f)(25).  This  fee  is 


DEPARTI^ENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  TotMcco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


scheduled  to  increase  to  $1000.  effective  March  20, 
1998. 


summary:  The  Department  of  the 
Treasury,  aS  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Offer  In 
Compromise  of  liabiUty  incurred  under 
the  provisions  of  Title  26  U.S.C. 
enforced  and  administered  by  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

DATES:  Written  comments  should  be 
received  on  or  before  May  8, 1998  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  NW.. 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Julie  Orlow, 
Revenue  Operations  Branch,  650 
Massachusetts  Avenue,  NW.. 
Washington.  DC  20226,  (202)  927-8220. 
SUPPLEMBfTARY  INFORMATION: 

Title:  Offer  In  Compromise  of  liability 
incurred  under  the  provisions  of  Title 
26  U.S.C.  enforced  and  administered  by 
the  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

OMB  Number:  1512-0221. 

Form  Number:  ATF  F  5640.1. 

Abstract:  ATF  F  5640.1  is  used  by 
persons  who  wish  to  compromise 
criminal  and/or  civil  f>enalties  for 
violations  of  the  Internal  Revenue  Code. 
If  accepted,  the  offer  in  compromise  is 
a  settlement  between  the  government 
and  the  party  in  violation  in  lieu  of  legal 
procedings  or  prosecution.  The  form 
identifies  the  party  making  the  offer, 
violations,  amoimt  of  offer  and 
circumstances  concerning  the 
violations. 

Current  Actions:  There  are  no  changes 
associated  with  this  information 
collection  and  it  is  being  submitted  for 
extension  purposes  only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  80. 


11476 


Federal  Register /Vol.  63.  No.  45 /Monday.  March  9,  1998 /Notices 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  hmctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quaHty.  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  2. 1998. 
William  T.  Earle, 

Asistant  Director  (Management)/CFO. 
IFR  Doc.  98-5882  Filed  3-6-98;  8:45  am] 

WLUNQ  OOOE  4t10-31-P 


copies  of  the  form(s)  and  instructions 
should  be  directed  to  Julie  Orlow, 
Revenue  Operations  Branch,  650 
Massachusetts  Avenue.  NW., 
Washington.  DC  20226.  (202)  927-8220. 

SUPPLEMEMTARY  INFORMATION: 

Title:  Referral  of  Information. 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Referral  of  Information. 
DATES:  Written  comments  should  be 
received  on  or  before  May  8. 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue.  NW., 
Washington.  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


OMB  Number:  1512-0035. 
Form  Number:  ATF  F  5000.21. 
Abstract:The  form  is  used  to 
internally  refer  potential  violations  of 
ATF  administered  statutes  and  to 
externally  refer  to  the  appropriate 
Federal,  State  or  local  enforcement/ 
regulatory  agency  potential  violations  of 
other  statutes.  The  information  is 
voluntary  and  pertinent  only  to  the 
Federal  or  State  agency  that  has 
information  referred  to  it. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only.  I 

Type  ofheview:  Extension. 
Affected  Public:  Federal  Government, 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
500. 

Estimatad  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  500. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  2. 1998. 
William  T.  Earle, 

Assistant  Director  (Management] /CFO. 
IFR  Doc.  98-5883  Filed  3-6-98;  8:45  am] 

BILUNQ  COOE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request         j 

ACTION:  Notice  and  request  for 
comments. 


UMI 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Application 
for  Amended  Basic  Permit  Under  the 
Federal  Alcohol  Administration  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  May  8, 1998  to  be 
assured  of  consideration. 
AODRESSESES:  Direct  all  vmtten 
comments  to  Linda  Barnes,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Robert  Ruhf, 
Revenue  Operations  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8220. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Amended  Basic 
Permit  Under  the  Federal  Alcohol 
Administration  Act. 

OMB  Number:  1512-0090. 
Form  Number:  ATF  F  5100.18  (1643). 
Abstract:  ATF  F  5100.18  (1643)  is 
completed  by  permittees  who  have 
changes  in  their  operations  which 
require  a  new  permit  to  be  issued  or  a    , 
notice  to  be  received  by  ATF.  The 
permittees  are  businesses  involving 
beverage  alcohol  operations  at  distilled 
spirits  plants,  bonded  wineries, 
wholesalers  and  importers.  The 
information  allows  ATF  to  identify  the 
permittee,  the  changes  to  the  permit  or 
business  operations  and  to  determine 
whether  the  applicant  qualifies  for  an 
amended  basic  permit  under  the  Federal 
Alcohol  Administration  Act. 

Current  Actions:  A  number  of  changes 
have  been  made  to  decrease  the 
respondents'  time  to  complete  the  form. 
Items  have  been  removed  from  the 
application  that  are  not  necessary.  The 
paperwork  required  for  a  permittee  to 
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report  a  change  in  an  officer,  director, 
stockholder  or  investor  has  been  ^ 

reduced.  With  the  proposed  edition  of 
ATF  F  5100.18  (1643).  there  will  be  only 
one  form  or  notice  completed  which 
contains  all  the  necessary  information. 
The  permittee,  not  the  officer,  director, 
stockholder  or  investor,  will  be 
responsible  for  completing  the  form. 
The  burden  hours  have  decreased  due  to 
an  overestimation  of  the  number  of 
respondents  and  the  time  it  takes  to 
complete  the  form. 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.200. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  600. 

Request  for  Comments 

Comments  submitted  in  respoDM  to 
this  notice  will  be  sununsricwl  md/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  2, 1998. 
William  T.  Earle, 

Assistant  Director  (Management)/CFO. 
[FR  Doc.  98-5884  Filed  3-6-98;  8:45  am) 

BiLUNG  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohof,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubhc  and 


other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Interstate  Firearms  Shipment  Report  of 
Theft/Loss. 

DATES:  Written  comments  should  be 
received  on  or  before  May  8, 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Nicholas  Colucci, 
Firearms  Trafficking  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,(202)  927-8475. 
SUPPLOIENTARY  INFORMATION: 

Title:  Interstate  Firearms  Shipment 
Report  of  Theft/Loss 

OMB  Number:  1512-0007 

Form  Number:  ATF  F  3310.6 

Abstract:  ATF  F  3310.6  is  used  by 
common  carriers  to  ensure  that  firearms 
stolen  from  their  interstate  shipments 
are  reported  to  an  interested  law 
enforcement  agency.  The  information  is 
used  by  ATF  to  investigate  and  develop 
criminal  cases  against  individual(s) 
involved  in  this  type  of  criminal 
activity. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents- 
1,014. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  338. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  svunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  wrill  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start  up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  2, 1998.  ^ 

William  T.  Earle, 

Assistant  Director  (Management)/CFO. 
(PR  Doc.  98-5885  Filed  3-6-98;  8:45  ami 

BILUNG  CODE  4«10-ai-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  ToImcco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
User-Limited  Permit  (Explosives). 
DATES:  Written  comments  should  be 
received  on  or  before  May  8, 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue.  NW., 
Washington.  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mark  Waller, 
Explosives  and  Arson  Branch,  Public 
Safety  Section,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226 
(202)  927-8047. 

SUPPLEMENTARY  INFORMATION: 

Title:  User-Limited  Permit 
(Explosives). 

OMB  Number:  1512-0242. 

Form  Number:  ATF  F  5400.6. 

Abstract:  The  user-limited  permit  is 
useful  to  the  person  making  a  one-time 
purchase  from  out-of-state.  It  is  used 


UMI 
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one  time  only  and  is  nonrenewable.  The 
explosives  distributor  makes  entries  on 
the  form  and  returns  the  form  to  the 
f)ermittee  to  prevent  reuse  of  the  permit. 
Dealers  maintain  copies  of  the  form  on 
file  for  a  period  of  5  years. 

Current  Actions:  The  form  has  been 
changed  and  will  now  be  a  two-part 
form,  one  part  remaining  with  the 
distributor  and  the  other  being  the 
purchaser's  copy.  A  warning  label  will 
be  printed  across  the  permit  to  indicate 
its  limited  usage.  There  are  name  and 
phone  number  changes  to  reflect 
updated  information.  With  regard  to  the 
Paperwork  Reduction  Act  on  the  back  of 
the  form,  the  burden  hours  have  been 
amended  to  reflect  minutes. 

Type  of  Review:  Extension  with 
changes. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.092. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  22. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  2, 1998. 
WUUam  T.  Earle, 

Assistant  Director  (Management)/CFO. 
|FR  Doc.  98-5886  Filed  3-6-98;  8:45  am] 
BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohot,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request      j 

action:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  for  Basic  Permit  Under  the 
Federal  Alcohol  Administration  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  May  8, 1998  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHBR  INFORMATION  CONTACT: 
Requests  far  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Robert  Ruhf. 
Revenue  Operations  Branch.  650 
Massachusetts  Avenue.  NW.. 
Washington,  DC  20226.  (202)  927-8220. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Basic  Permit 
Under  the  Federal  Alcohol 
Administration  Act. 

OMB  Number:  1512-0089. 
Form  Number  ATF  F  5100.24. 
Abstract:  ATF  F  5100.24  is  completed 
by  persons  intending  to  engage  in  a 
business  involving  beverage  alcohol 
operations  at  a  distilled  spirits  plant  or 
bonded  winery,  or  to  wholesale  or 
import  beverage  alcohol.  The 
information  allows  ATF  to  identify  the 
applicant  and  the  location  of  the 
business  and  to  determine  whether  the 
applicant  qualifies  for  a  basic  permit 
under  the  Federal  Alcohol 
Administration  Act. 

Currenfi4cfjons;  The  revision  to  ATF 
F  5100.24  incorporates  the  information 
of  ATF  F  5170.4  (OMB  NO.  1512-0220) 
an  application  form  for  a  basic  permit 
under  the  Federal  Alcohol 
Administration  Act  to  wholesale  or 
import  beverage  alcohol.  The  revised 
ATF  F  5100.24  will  be  used  in  place  of 
ATF  F  5170.4.  The  revision  reduces 


several  instructions  which  will  reduce 
th»  burden  to  complete  the  form  by  15 
minutes  per  applicant.  The  request  to 
increase  burden  hours  represents  the 
burden  of  the  combination  of  both 
forms.  However,  we  have  reduced  this 
increase  by  400  hours  through 
eliminating  half  of  the  general 
instructions  and  specific  instructions  for 
each  item. 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.600. 

Estimated  Time  Per  Respondent:  1 
hour  and  45  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,800. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  2, 1998. 
William  T.  Earle, 

Assistant  Director  (Management] /CFO. 
(FR  Doc.  98-5887  Filed  3-6-98;  8:45  am) 
BILUNG  CODE  4810-31 -P 


UNITED  STATES  INFORMATION 
AGENCY 


Culturally  Significant  Ob]ects  Imported 
for  Exhibition;  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29.  1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2. 19851, 1 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Ancestors  of 
the  Incas:  The  Lost  Civilizations  of 


Peru"  (see  list»,  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
Cultural  significance.  These  objects  are 
imported  pursuant  to  loan  agreements 
vfiih  foreign  lenders.  I  also  determine 
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'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lwie  NiMenbnrg,  Assistant  General 
Counsel,  at  (202)  619-6084.  The  address  is  U.S. 
Information  Agency,  301  4th  Street.  S.W.,  Room 
700,  Washington,  D.C  20547-0001. 


that  the  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Memphis 
International  Cultural  Series  Grand 
Exhibition  Hall  in  Memphis,  Tennessee 
from  on  or  about  April  16, 1998  through 
on  or  about  September  16, 1998,  the 
Florida  International  Mtiseum  in  St. 
Petersburg,  Florida,  fix)m  on  or  about 
October  23, 1998  to  on  or  about  March 
10, 1999,  and  possibly  an  additional 


venue  yet  to  be  determined,  is  in  the 
national  interest. 

Public  Notice  of  these  determinations 
is  ordered  to  be  published  in  the 
Federal  Register. 

Dated:  March  4, 1998. 
Lesfin, 

General  Counsel. 

IFR  Doc.  98-5986  Filed  3-6-98;  8:45  am] 
BILLMQ  CODE  nSO-OI-M 
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Corrections 


Federal  Register 

Vol.  63,  No.  45 
Monday,  March  9,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ISS 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801, 1802, 1803, 1804, 
1805, 1814, 1815, 1816, 1817, 1832, 
1834. 1835. 1842, 1844,  1852,  1853, 
1871,  and  1872 

Contracting  by  Negotiation 

Correction 

In  rule  document  98-4853  beginning 
on  page  9953  in  the  issue  of  Friday, 


February  27, 1998,  make  the  following 
correction: 

§1852.243-70    [Corrected] 

On  page  9966,  in  the  first  column,  in 
amendatory  instruction  17,  in  the  third 
and  fourth  line  "(Insert  month  and  year 
of  Federal  Register  publication),  should 
read  "(FEB  1998)". 

BILUNO  CODE  1S0S-01-O 


MR 


1998 


UMi 


Monday 
March  9,  1998 


Part  II 


Department  of 
Commerce 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222,  226,  and  227 
Endangered  and  Threatened  Species: 
West  Coast  Chinook  Salmon;  Listing 
Status  Change;  Proposed  Rule 


UMI 


11482 


Federal  Register /Vol.  63.  No,  45 /Monday,  March  9,  1998 /Proposed  Rules 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Admlniatration 

50  CFR  Parta  222, 226,  and  227 

[Doclwt  No.  980225050-8050-01;  I.D. 
022398C] 

RIN  0648-AK65 

Endangarad  and  Threatened  Species: 
PropoMd  Endangered  Statua  for  Two 
Chinook  Salmon  ESUs  and  Propoaed 
Threatened  Statua  for  Five  Chinook 
Salmon  ESUs;  Propoaed  Redefinition, 
Threatened  Statua,  and  Raviaion  of 
Crittoai  Habitat  for  One  Chinook 
Salmon  ESU;  Propoaed  Designation  of 
Chinook  Salmon  Critical  Habitat  in 
California,  Oregon,  Waahington,  Idaho 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  proposed 
redefmition;  proposed  designation  and 
revision  of  critical  habitat;  request  for 
comments. 

SUMMARY:  NMFS  completed  a 
comprehensive  status  review  of  west 
coast  Chinook  salmon  [Oncorhynchus 
tshawytscha,  or  O.  tshawytscha) 
populations  in  Washington,  Oregon, 
Idaho,  and  California  in  response  to 
petitions  filed  to  list  chinook  salmon 
under  the  Endangered  Species  Act 
(ESA).  Based  on  this  review.  NMFS 
identified  a  total  of  15  Evolutionarily 
Significant  Units  (ESUs)  of  chinook 
salmon  within  this  range,  including  two 
Snake  River  ESUs  already  listed  under 
the  ESA,  one  previously  identified  ESU 
(mid-Columbia  River  summer/fall  run) 
for  which  no  Usting  was  proposed,  and 
one  population  (Sacramento  River 
winter  run)  that  was  listed  as  a  "distinct 
population  segment"  prior  to  the 
formulation  of  the  NMFS  ESU  policy. 
With  respect  to  the  12  ESUs  that  are  the 
subject  of  this  proposed  rule.  NMFS  has 
concluded  that  two  ESUs  are  at  risk  of 
extinction  and  five  ESUs  are  at  risk  of 
becoming  endangered  in  the  foreseeable 
future.  r*^4FS  also  concluded  that  one 
currently  listed  ESU  should  be 
redefined  to  include  additional  chinook 
salmon  populations  and  that  this 
redefined  ESU  is  at  risk  of  becoming 
endangered  in  the  foreseeable  future. 
NMFS  also  concluded  that  four  ESUs 
are  not  at  risk  of  extinction  nor  at  risk 
of  becoming  endangered  in  the 
foreseeable  future.  Finally,  NMFS  also 
renamed  the  previously  identified  Mid- 
Columbia  River  summer/ fall-run  ESU  as 
the  Upper  Columbia  River  summer/fall- 
run  ESU. 


NMFS  is  now  issuing  a  proposed  rule 
to  list  two  ESUs  as  endangered,  five 
ESUs  as  threatened,  and  to  redefine  one 
currently  listed  ESU  to  include 
additional  chinook  populations,  under 
the  ESA.  The  endangered  chinook 
salmon  are  located  in  California  (Central 
Valley  spring-run  ESU)  and  Washington 
(Upper  Columbia  River  spring-run  ESU). 
The  threatened  chinook  salmon  are 
dispersed  throughout  California, 
Oregon,  and  Washington.  They  include 
the  California  Central  Valley  fall-run 
ESU.  the  Southern  Oregon  and 
California  Coastal  ESU,  the  Puget  Sound 
ESU,  the  Lower  Columbia  River  ESU, 
and  the  Upper  Willamette  River  ESU. 
NMFS  also  proposes  to  redefine  the 
Snake  River  fall-run  chinook  salmon 
ESU  to  include  fall  chinook  salmon 
populations  in  the  Deschutes  River,  and 
proposes  to  list  this  redefined  ESU  as  a 
threatened  species.  This  proposal  does 
not  affect  the  current  definition  and 
threatened  status  of  the  listed  Snake 
River  fall  chinook  salmon  ESU. 

In  each  ESU  identified  as  threatened 
or  endangered,  only  naturally  spawned, 
non-introduced  chinook  salmon  are 
proposed  for  listing.  Prior  to  the  final 
listing  determinations,  NMFS  will 
examine  the  relationship  between 
hatchery  and  natural  populations  of 
chinook  salmon  in  these  ESUs  and 
assess  whether  any  hatchery 
populations  are  essential  for  the 
recovery  of  the  natural  populations  and 
thus  will  be  listed. 

NMFS  is  proposing  to  designate 
critical  hatbitat  for  the  chinook  salmon 
ESUs  newly  proposed  for  listing  within 
this  notice,  and  for  the  Snake  River  fall- 
run  ESU,  proposing  to  revise  its  existing 
critical  habitat.  At  this  time,  proposed 
critical  habitat  for  these  ESUs  is  the 
species'  current  freshwater  and 
estuarine  range,  certain  marine  areas, 
and  includes  all  waterways,  substrate, 
and  adjacent  riparian  zones  below 
longstanding,  impassible,  natural 
barriers. 

NMFS  is  requesting  public  comments 
on  the  issues  pertaining  to  this  proposed 
rule.  NMFS  is  also  requesting 
suggestions  and  comments  on  integrated 
loca  1/state/tribal/Federal  conservation 
measures  that  will  achieve  the  purposes 
of  the  ESA  to  recover  the  health  of 
chinook  salmon  populations  and  the 
ecosystems  upon  which  they  depend. 
Should  the  proposed  listing  be  made 
final,  NMFS  will  adopt  protective 
regulations  and  a  recovery  plan  under 
the  ESA. 

DATES:  Comments  must  be  received  by 
June  8,  1998.  NMFS  will  announce  the 
dates  and  locations  of  public  hearings  in 
Washington,  Oregon,  Idaho,  and 


California  in  a  forthcoming  Federal 
Register  notice.  Requests  for  additional 
public  hearings  must  be  received  by 
April  23. 1998. 

ADDRESSES:  Comments  on  this  proposed 
rule,  requests  for  reference  materials, 
and  requests  for  public  hearings  should 
be  sent  to  Chief,  Protected  Species 
Division,  NMFS.  525  NE  Oregon  Street, 
Suite  500,  Portland,  OR  97232-2737. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  503-231-2005,  Craig 
Wingert,  562-980-4021.  or  Joe  Blum. 
301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Previous  Federal  ESA  Actions  Related 
to  West  Coast  Chinook 

West  Coast  chinook  salmon  have  been 
the  subject  of  many  Federal  ESA 
actions.  In  November  1985.  NMFS 
received  a  petition  to  list  Sacramento 
River  winter-run  chinook  salmon  from 
the  American  Fisheries  Society  (AFS). 
NMFS  determined  that  the  petitioned 
action  might  be  warranted  and 
announced  it  would  conduct  a  review  of 
the  run's  status  (51  FR  5391.  February 
13.  1986).  In  its  status  review,  NMFS 
determined  that  Sacramento  River 
winter-run  chinook  salmon  was  a 
"species"  for  the  purposes  of  the  ESA, 
but  based  upon  the  conservation  and 
restoration  efforts  by  California  and 
other  Federal  resource  agencies, 
declined  to  list  the  winter-run  chinook 
at  that  time  (52  FR  6041,  February  27, 
1987).  Subsequent  low  returns 
prompted  NMFS  to  adopt  an  emergency 
rule  listing  Sacramento  River  winter-run 
chinook  salmon  as  a  threatened  species 
under  the  ESA  (54  FR  10260,  August  4, 
1989).  NMFS  then  issued  a  proposed 
rule  to  list  Sacramento  River  winter-run 
chinook  as  a  threatened  species  under 
the  ESA  (55  FR  102260,  March  20, 
1990),  and  also  published  a  second 
emergency  rule  listing  the  winter-run 
chinook  as  threatened  to  avoid  any 
lapse  in  ESA  protections  while 
considering  the  proposed  rule  (55  FR 
12191,  April  2, 1990).  On  November  5, 
1990,  NMFS  completed  its  listing 
determination  for  Sacramento  River 
winter-nui  chinook,  and  published  a 
final  rule  listing  the  run  as  a  threatened 
species  under  the  ESA  (55  FR  46515). 
In  June  1991.  AFS  petitioned  NMFS 
to  reclassify  the  winter-run  as  an 
endangered  species.  Based  on  the 
information  submitted  by  AFS.  and  after 
reviewing  all  other  available  data, 
NMFS  determined  that  the  petitioned 
action  may  be  warranted,  and 
announced  its  intention  to  review  the 
status  of  the  winter-run  chinook  (56  FR 
58986,  November  7, 1991),  and  then 
published  a  proposed  rule  to  reclassify 


Federal  Regtster/Vol.  63.  No.  45 /Monday.  MarA  9,  1998 /Proposed  Rules 


11483 


winter-run  chinook  salmon  as 
endangered  under  the  ESA  (57  FR 
27416,  June  19, 1992).  Critical  habitat 
for  Sacrammito  winter-run  chinook 
sahnon  was  designated  on  June  16, 1993 
(58  FR  33212).  After  several  extensions 
of  the  listing  detwrnination  and  the 
comment  period,  NMFS  finalized  its 
proposed  rule  and  re-classified  the 
winter^run  chinook  as  an  endangered 
species  under  the  ESA  (59  FR  440, 
January  4, 1994). 

While  NMFS  was  reviewing  and 
reclassifying  the  status  of  Sacramento 
River  chinook,  NMFS  also  received  a 
petition  from  Oregon  Trout  and  five  co- 
petitioners  on  June  7, 1990,  to  list  Snake 
River  ^ring/summer  and  fell  chinook 
salmon  as  threatened  species  under  the 
ESA.  On  September  11. 1990,  NMFS 
determined  that  the  petition  presented 
substantial  scientific  information 
mdicating  that  the  proposed  action  may 
be  warranted,  and  initiated  a  status 
review  (55  FR  37342).  NMFS  published 
a  proposed  rule  listing  two  Snake  River 
chinook  salmon  runs  as  threatened 
under  the  ESA  on  June  27, 1991  (56  FR 
29542  and  56  FR  29547).  NMFS 
finalized  its  rule  listing  these  Snake 
River  chinook  salmon  runs  as 
threatened  species  on  April  22, 1992  (57 
FR  14653). 

Meanwhile,  on  June  3. 1993, 
American  Rivers  and  10  other 
organizati(ms  petitioned  NMFS  to  add 
Mid-Columbia  River  summer  chinook 
salmon  to  the  list  of  endangered  sp>ecies. 
NMFS  determined  that  this  petition 
presented  substantial  scientific 
information  indicating  that  the 
petiticmed  action  may  be  warranted,  and 
initiated  a  status  review  (58  FR  46944, 
September  3, 1993).  Subsequently, 
NMFS  determined  that  mid-Columbia 
River  summer  chino<^  salmon  did  not 
qualify  as  an  ESU,  and  therefore  was  not 
a  "distinct  population  segment"  under 
the  ESA  (59  FR  48855,  September  23, 
1994).  However,  NMFS  determined  that 
mid-Coliunbia  River  summer  chinook 
salmon  were  part  of  a  larger  ESU  that 
included  all  late-run  (siunmer  and  fall) 
Columbia  River  chinook  salmon 
between  McNary  and  Chief  Joseph 
dams.  NMFS  also  concluded  that  this 
ESU  did  not  warrant  listing  as  a 
threatened  or  endangered  species  (59  FR 
48855,  September  23, 1994). 

Immediately  prior  to  that 
determination,  NMFS  determined  that  a 
petition  filed  on  March  14, 1994,  by 
Professional  Resources  Organization- 
Salmon  (PRO-Salmon)  to  list  various 
populations  of  chinook  salmon  in 
Washington  contained  substantial 
scientific  information  indicating  that  the 
petitioned  action  may  be  warranted  (59 
FR  46808.  September  12, 1994).  NMFS 


then  announced  that  it  would 
comm«ice  a  coast-wide  status  review  of 
all  west  coast  chinook  salmon  (59  FR 
46808).  Shortly  after  initiating  this 
comprehensive  coast  wide  status  review 
for  chinook  and  other  salmon  species, 
NMFS  received  a  petition  from  Oregcm 
Natural  Resource  Council  and  Dr. 
Richard  Nawa  on  February  1, 1995,  to 
list  chinook  salmon  throughout  its 
range.  NMFS  determined  that  this 
petition  contained  substmitial  scientific 
information  indicating  that  the 
petitioned  action  may  be  warranted,  and 
reconfirmed  its  intention  to  conduct  a 
comprehensive  coast  wide  status  review 
of  west  coast  chinook  salmon  (60  FR  • 
30263,  June  8,  1995). 

In  the  intervening  period  between  the 
two  most  recent  petitions  to  list  various 
populations  of  west  coast  chinook 
salmon,  NMFS  published  an  emergency 
rule  on  August  18, 1994  (59  FR  42529) 
after  determining  that  the  status  of 
Snake  River  sprin^^summer-run  and 
Snake  River  fall-r\m  chinook  salmon 
warranted  reclassification  as 
endangered,  based  on  prelected  declines 
and  low  abundance  levels  of  aduh 
chinook  salmon.  Because  emergency 
rules  under  the  ESA  have  a  maximum 
duration  of  240  days  (see  16  U.S.C. 
1533(b)(7)  and  50  CFR  §  424.20(a)), 
NMFS  published  a  proposed  rule 
reclassifying  listed  Snake  River  spring/ 
summer-run  and  Snake  River  fall-run 
chinook  salmon  ESUs  as  endangered  on 
December  28, 1994  (59  FR  66784).  Since 
publishing  that  proposed  rule,  a 
congressional  moratorium  on  listing 
activities,  a  large  ESA  listing 
determination  backlog  and  other  delays 
prevented  NMFS  from  completing  its 
assessment  of  the  proposed  rule.  During 
this  period,  abundiiuce  of  both  stocks  of 
Snake  River  chinook  salmon  has 
increased.  Based  on  these  increases, 
along  with  improved  management 
activities  affecting  these  chinook 
salmon,  NMFS  concluded  that  the  risks 
facing  these  chinook  salmon  ESUs  are_ 
lower  than  they  were  at  the  time  of  the 
proposed  rule,  and  thus  NMFS 
withdrew  the  proposed  reclassification 
(63  FR  1807.  January  12, 1998). 

During  the  coast  wide  chinook  salmon 
status  review  initiated  in  September, 
1994,  NMFS  assessed  the  best  available 
scientific  and  commercial  data, 
including  technical  information  from 
Pacific  Salmon  Biological  Technical 
Committees  (PSBTCs)  and  interested 
parties  in  Washington,  Oregon,  Idaho, 
and  California.  The  PSBTCs  consisted 
primarily  of  scientists  [trom  Federal, 
state,  and  local  resource  agencies, 
Indian  tribes,  industries,  universities, 
professional  societies,  and  public 
interest  groups)  possessing  technical 


expertise  relevant  to  chinook  salmon 
and  their  habitats. 

A  NMFS  Biological  Review  Team, 
composed  of  scientists  from  NMFS* 
Northwest  and  Southwest  Fisheries 
Science  Centers,  NMFS'  Northwest  and 
Southwest  Regional  Offices,  as  well  as 
a  representative  of  the  National 
Biological  Service,  completed  a  coast 
wide  status  review  for  chinook  salmon 
[Memorandum  to  W.  Stelle  and  W. 
Hogarth  bom  M.  Schiewe,  December  18. 
1997,  Chinook  Sahnon  Status  Review 
Report].  The  review  (summary  follows) 
evaluates  the  status  of  15  chinook 
salmon  ESUs  in  the  four  states.  The 
complete  results  of  NMFS'  status  review 
for  chinook  salmon  populations  will  be 
published  in  a  forthcoming  NOAA 
Technical  Memorandum  (Myers  et  al.. 
1998). 

Chinook  Salmon  Lifie  History  and 
Ecology 

Chinook  salmon  (O.  tshawytschai  are 
easily  distinguished  from  otlwr 
Oncorhynchus  species  by  their  large 
size.  Adults  weighing  over  120  pounds 
have  been  cau^  in  North  American 
waters.  Chinook  salmon  are  very  similar 
to  coho  salmon  (O.  kisutch)  in 
appearance  while  at  sea  (blue-green 
back  with  silver  flanks),  except  for  their 
large  size,  small  black  spots  on  both 
lobes  of  the  tail,  ancf  black  pigment 
along  the  base  of  the  teeth.  Chinook 
salmon  are  anadromous  and 
semelparous.  This  means  that  as  adults, 
they  migrate  from  a  marine  environment 
into  the  fresh  water  streams  and  rivers 
of  their  birth  (anadromous)  where  they 
spawn  and  die  (semelparous).  Adult 
female  chinook  will  prepare  a  spawning 
bed,  called  a  redd,  in  a  stream  area  with 
suitable  gravel  composition,  water 
depth  and  velocity.  Redds  will  vary 
widely  in  size  and  in  location  within 
the  stream  or  river.  The  adult  female 
chinook  may  deposit  eggs  in  4  to  5 
"nesting  pockets"  within  a  single  redd. 
After  laying  eggs  in  a  redd,  adult 
chinook  will  guard  the  redd  from  4  to 
25  days  before  dying.  Chinook  salmon 
eggs  will  hatch,  depending  upon  water 
temperatures,  between  90  to  150  days 
after  deposition.  Stream  flow,  gravel 
quality,  and  sih  load  all  significantly 
influence  the  survival  of  developing 
chinook  salmon  eggs.  Juvenile  chinook 
may  spend  from  3  months  to  2  years  in 
freshwater  after  emogence  and  before 
migrating  to  estuarine  areas  as  smolts, 
and  then  into  the  ocean  to  feed  and 
mature.  Historically,  chinook  salmon 
ranged  as  far  south  as  the  Ventura  River, 
California,  and  their  northern  extent 
reaches  the  Russian  Far  East. 

Among  chinook  salmon,  two  distinct 
races  have  evolved.  One  race,  described 
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as  a  "stream-type"  chinook,  is  found 
most  commonly  in  headwater  streams. 
Stream-type  chinook  salmon  have  a 
longer  freshwater  residency,  and 
perform  extensive  offshore  migrations 
before  returning  to  their  natal  streams  in 
the  spring  or  summer  months.  The 
second  race  is  called  the  "ocean-type" 
chinook,  which  is  commonly  found  in 
coastal  streams  in  North  America. 
Ocean-type  chinook  typically  migrate  to 
sea  within  the  Hrst  three  months  of 
emergence,  but  they  may  spend  up  to  a 
year  in  freshwater  prior  to  emigration. 
They  also  spend  their  ocean  life  in 
coastal  waters.  Ocean-type  chinook 
salmon  return  to  their  natal  streams  or 
rivers  as  spring,  winter,  fall,  summer, 
and  late-fall  runs,  but  summer  and  fall 
runs  predominate  (Healey,  1991).  The 
difference  between  these  life  history 
types  is  also  physical,  with  both  genetic 
and  morphological  foundations. 

Juvenile  stream-  and  ocean-type 
chinook  salmon  have  adapted  to 
different  ecological  niches.  Ocean-type 
chinook  salmon  tend  to  utilize  estuaries 
and  coastal  areas  more  extensively  for 
juvenile  rearing.  The  brackish  water 
areas  in  estuaries  also  moderate 
physiological  stress  during  parr-smolt 
transition.  The  development  of  the 
ocean-type  life  history  strategy  may 
have  been  a  response  to  the  limited 
carrying  capacity  of  smaller  stream 
systems  and  glacially  scoured, 
unproductive,  watersheds,  or  a  means  of 
avoiding  the  impact  of  seasonal  floods 
in  the  lower  portion  of  many  watersheds 
(Miller  and  Brannon,  1982). 

Stream-type  juveniles  are  much  more 
dependent  on  freshwater  stream 
ecosystems  because  of  their  extended 
residence  in  these  areas.  A  stream-type 
life  history  may  be  adapted  to  those 
watersheds,  or  parts  of  watersheds,  that 
are  more  consistently  productive  and 
less  susceptible  to  dramatic  changes  in 
water  flow,  or  which  have 
environmental  conditions  that  would 
severely  limit  the  success  of  subyearling 
smolts  (Miller  and  Brannon,  1982; 
Healey,  1991).  At  the  time  of  saltwater 
entry,  stream-type  (yearling)  smolts  are 
much  larger,  averaging  73-134  mm 
depending  on  the  river  system,  than 
their  ocean-type  (subyearling) 
counterparts  and  are  therefore  able  to 
move  offshore  relatively  quickly 
(Healey.  1991). 

Coastwide,  chinook  salmon  remain  at 
sea  tor  1  to  6  years  (more  commonly  2 
to  4  years),  with  the  exception  of  a  small 
proportion  of  yearling  males  (called  jack 
salmon)  which  mature  in  freshwater  or 
return  after  2  or  3  months  in  salt  water 
(Rutter,  1904;  Gilbert,  1912;  Rich,  1920; 
Mullan  et  al.,  1992).  Ocean-  and  stream- 
type  chinook  salmon  are  recovered 


differentially  in  coastal  and  mid-ocean 
fisheries,  indicating  divergent  migratory  • 
routes  (Healey,  1983  and  1991).  Ocean- 
type  chinook  salmon  tend  to  migrate 
along  the  coast,  while  stream-type 
chinook  salmon  are  found  far  from  the 
coast  in  the  central  North  Pacific 
(Healey  1983  and  1991;  Myers  et  al., 
1984).  Differences  in  the  ocean 
distribution  of  specific  stocks  may  be 
indicative  of  resource  partitioning  and 
may  be  important  to  the  success  of  the 
species  as  a  whole. 

There  il  a  significant  genetic 
influence  to  the  freshwater  component 
of  the  returning  adult  migratory  process. 
A  number  of  studies  show  that  chinook 
salmon  ratum  to  their  natal  streams 
with  a  high  degree  of  fidelity  (Rich  and 
Holmes  1928;  Quinn  and  Fresh,  1984; 
Mclssac  and  Quinn,  1988).  Salmon  may 
have  evolved  this  trait  as  a  method  of 
ensuring  an  adequate  incubation  and 
rearing  habitat.  It  also  provides  a 
mechaniam  for  reproductive  isolation 
and  local  adaptation.  Conversely, 
returning  to  a  stream  other  than  that  of 
one's  origin  is  important  in  colonizing 
new  areas  and  responding  to 
unfavorable  or  perturbed  conditions  at 
the  natal  stream  (Quinn,  1993). 

ChinocA  salmon  stocks  exhibit 
considerable  variability  in  size  and  age 
of  maturation,  and  at  least  some  portion 
of  this  variation  is  genetically 
determined.  The  relationship  between 
size  and  length  of  migration  may  also 
reflect  the  earlier  timing  of  river  entry 
and  the  cessation  of  feeding  for  chinook 
salmon  stocks  that  migrate  to  the  upper 
reaches  of  river  systems.  Body  size, 
which  is  correlated  with  age,  may  be  an 
important  factor  in  migration  and  redd 
construction  success.  Roni  and  Quinn 
(1995)  reported  that  xmder  high  density 
conditions  on  the  spavming  ground, 
natural  selection  may  produce  stocks 
with  exceptionally  large-sized  returning 
adults. 

Early  researchers  recorded  the 
existence  of  different  temporal  "runs" 
or  modes  in  the  migration  of  chinook 
salmon  from  the  ocean  to  freshwater. 
Freshwater  entry  and  spawning  timing 
are  believed  to  be  related  to  local 
temperature  and  water  flow  regimes 
(Miller  and  Brannon,  1982).  Seasonal 
"runs"  (ie.,  spring,  summer,  fall,  or 
winter)  have  been  identified  on  the 
basis  of  when  adult  chinook  salmon 
enter  freshwater  to  begin  their  spawning 
migration.  However,  distinct  runs  also 
differ  in  the  degree  of  maturation  at  the 
time  of  river  entry,  the  thermal  regime 
and  flow  characteristics  of  their 
spawning  site,  and  their  actual  time  of 
spawning.  Egg  deposition  must  occur  at 
a  time  to  ensure  that  fry  emerge  during 
the  following  spring  when  the  river  or 


estuary  productivity  is  sufficient  for 
juvenile  survival  and  growth. 

Other  Life  History  Traits 

Pathogen  resistance  is  another  locally 
adapted  trait.  Chinook  salmon  from  the 
Columbia  River  drainage  were  less 
susceptible  to  Ceratomyxa  shastg,  an 
endemic  pathogen,  than  stocks  from 
coastal  rivers  where  the  disease  is  not 
known  to  occur  (Zinn  et  al.,  1977). 
Alaskan  and  Columbia  River  stocks  of 
chinook  salmon  exhibit  different  levels 
of  susceptibility  to  the  infectious 
hematopoietic  necrosis  virus  (IHNV) 
(Wertheimerand  Winton  1982). 
Variability  in  temperature  tolerance 
between  populations  is  likely  due  to 
selection  for  local  conditions;  however, 
there  is  little  information  on  the  genetic 
basis  of  this  trait  (Levings.  1993). 

Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  the  identified 
populations  of  chinook  salmon  must  be 
considered  "species"  under  the  ESA. 
The  ESA  defines  a  "species"  to  include 
"any  subspecies  of  fish  or  wildlife  or 
plants,  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fish 
or  wildlife  which  Interbreeds  when 
mature."  NMFS  published  a  policy  (56 
FR  58612,  November  20,  1991) 
describing  the  agency's  application  of 
the  ESA  definition  of  "species"  to 
anadromous  Pacific  salmonid  species. 
NMFS'  policy  provides  that  a  Pacific 
salmonid  population  will  be  considered 
distinct  and,  hence,  a  species  under  the 
ESA  if  it  represents  an  ESU  of  the 
biological  species.  A  population  must 
satisfy  two  criteria  to  be  considered  an 
ESU,  it  must  be  reproductively  isolated 
from  other  conspecific  population  units, 
and  it  must  represent  an  important 
component  in  the  evolutionary  legacy  of 
the  biological  species.  The  first 
criterion,  reproductive  isolation,  need 
not  be  absolute,  but  must  be  strong 
enough  to  permit  evolutionarily 
important  differences  to  accrue  in 
different  population  units.  The  second 
criterion  is  met  if  the  population 
contributes  substantially  to  the 
ecological  and  genetic  diversity  of  the 
species  as  a  whole.  Guidance  on  the 
application  of  this  policy  is  contained  in 
a  scientific  paper  "Pacific  Salmon 
(Oncorhynchus  spp.)  and  the  Definition 
of  'Species*  under  the  Endangered 
Species  Act"  (Waples,  1991)  and  a 
NOAA  Technical  Memorandum 
"Definition  of  'Species'  Under  the 
Endangered  Species  Act:  Application  to 
Pacific  Sahnon"  (NMFS  F/NWC-194) 
which  are  available  upon  request  (see 
ADDRESSES).  The  following  sections 
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describe  the  genetic,  ecological,  and  life 
history  characteristics,  as  well  as 
human-induced  genetic  changes  that 
NMFS  assessed  to  determine  the 
number  and  geographic  extent  of 
Chinook  salmon  ESUs. 

Reproductive  Isolatioii 

Genetic  data  provide  useful  indirect 
information  on  reproductive  isolation 
because  they  integrate  information 
about  migration  and  gene  flow  over 
evolutionarilv  important  time  frames. 

Genetic  information  obtained  from 
allozyme,  DNA,  and  chromosomal 
sampling  indicate  strong  differentiation 
between  chinook  salmon  ESUs,  and 
were  largely  consistent  with  those 
described  in  previous  studies  of  chinook 
sahnon.  Puget  Soimd  populations  of 
chinook  salmon  appear  to  constitute  a 
genetically  distinct  group,  a  conclusion 
that  is  consistent  with  the  results  of 
Utter  et  al.  (1989)  and  Marshall  et  al. 
(1995).  hi  NMFS*  analyses.  Washington 
coastal  populations  appeared  to  form  a 
genetically  distinct  group  that  was  most 
similar  to,  but  still  distinct  from,  Oregon 
coastal  populations.  The  Washington 
coastal  group  included  the  Hoko  River 
population  in  the  western  part  of  the 
Strait  of  Juan  de  Fuca.  Chinook  salmon 
in  the  Elwha  River,  which  also  drains 
into  the  Strait  of  Juan  de  Fuca,  were 
genetically  intermediate  between  Puget 
Sound  and  Washington  coastal 
peculations. 

Chinook  salmon  populations  in  the 
Columbia  and  &iake  Rivers  appear  to  be 
separated  into  two  large  genetic  groups: 
those  producing  ocean-type  outmigrants 
and  those  producing  stream-type 
outmigrants.  The  firet  group  includes 
populations  in  lower  Q)lumbia  River 
tributaries,  with  both  spring-run  and 
fall-run  ("tule")  Ufa  histories.  These 
ocean-type  populations  exhibit  a  range 
of  juvenile  Ufa  history  patterns  that 
appear  to  depend  on  local 
environmental  conditions.  The 
Willamette  River  hatchery  populations 
form  a  distinct  subgroup  within  the 
lower  Columbia  River  group.  Ocean- 
type  chinook  salmon  populations  east  of 
the  Cascade  Range  Crest  include  both 
simimer-and  fall-run  ("bright") 
populations,  and  are  genetically  distinct 
from  lower  Columbia  River  ocean-type 
populations.  Fall-run  populations  in  the 
Snake  River,  Deschutes  River,  and 
Marion  Drain  (Yakima  River)  form  a 
distinct  subgroup. 

The  second  major  group  of  chinook 
salmon  in  the  Columbia  and  Snake 
River  drainage  consists  of  spring-  or 
siunmer-run  fish.  Based  on  analysis  of 
genetic  clusters,  three  relatively  distinct 
subgroups  appeared  within  these 
stream-type  populations.  One  subgroup 


includes  spring-run  populations  in  the 
Klickitat,  John  Day,  Deschutes,  and 
Yakima  Rivers  of  the  mid-Columbia 
River.  A  second  subgroup  includes 
upper  Columbia  River  spring-run 
chinook  salmon  in  the  Wenatchee  and 
Methow  Rivers,  but  also  includes 
spring-run  fish  in  the  Grande  Ronde 
River  and  Carson  Hatchery.  This  is 
likely  due  to  the  releases  of  exotic 
Carson  hatchery  stock  in  these  basins, 
rather  than  to  natural  genetic 
similarities.  A  third  subgroup  consists 
of  Snake  River  spring-  and  summer-run 
populations  in  the  Imnaha  and  Salmon 
Rivers,  as  well  as  those  in  the  Rapid 
River  and  Lookingglass  Hatcheries.  The 
Klickitat  Rivw  spring-run  population 
appears  to  be  genetically  intermediate 
between  upper  and  lower  Columbia 
River  groups. 

All  populations  of  chinot^  salmon 
south  of  the  Coliunbia  River  drainage 
appear  to  consist  of  ocean-type  fish. 
Populations  along  the  north  coast  of 
Oregon  form  a  genetically  distinct 
group,  consisting  of  populations  north 
of  and  including  the  Elk  River,  except 
for  the  Rock  Creek  Hatchery  spring-run 
populaticm,  which  show  greater  genetic 
affinity  to  southern  Oregon  coastal 
populations.  A  southern  coastal  group 
includes  populations  south  of  the  Elk 
River  to  and  including  populations  in 
the  lower  Klamath  River  in  nwthem 
California.  However,  Euchre  Creek, 
which  is  located  near  the  Rogue  River 
and  has  been  planted  extensively  with 
Elk  River  stock,  is  mote  similar  to 
populations  north  of  Cape  Blanco. 
Upper  Klamath  River  populations  of 
chinook  salmon  are  genetically  distinct 
from  other  northern  California,  southern 
Oregon  and  California  Central  Valley 
populations. 

Sacramento  and  San  Joaquin  River 
populations  are  genetically  distinct  from 
northern  CaUfomia  coastal  and  Klamath 
River  populations.  Previous  studies 
grouped  populations  in  the  Sacramento 
River  with  those  in  the  San  Joaquin 
River  (Utter  et  al.,  1989;  B^ey  and 
Gall,  1990;  Bartley  et  al..  1992). 
However,  Hedgecock  et  aL  (1995).  Banks 
(1996),  and  Nielswi  (1995  and  1997) 
surveyed  DNA  markers  and  these  results 
indicate  that  the  winter,  spring,  fall,  and 
late-fall  runs  may  be  genetically  distinct 
from  one  another. 

Genetic  Changes  Due  to  Human 
Activities 

The  efiiects  of  artificial  propagation 
and  other  hiunan  activities  such  as 
harvest  and  habitat  modification,  can  be 
relevant  to  ESA  listing  determinations 
in  two  ways.  First,  such  activities  can 
genetically  change  natural  populations 
so  much  that  they  no  longer  represent 


an  evolutionarily  significant  component 
of  the  biological  species  (Waples,  1991). 
For  example,  in  1991,  NMFS  concluded 
that,  as  a  result  of  massive  and 
prolonged  effects  of  artificial 
propagation,  harvest,  and  habitat 
degradation,  the  agency  could  not 
identify  natural  populations  of  coho 
salmon  (O.  kisutch)  in  the  lower 
Columbia  River  that  qualified  for  ESA 
listing  consideration  (56  FR  29553.  June 
27, 1991).  Second,  risks  to  the  viability 
and  genetic  integrity  of  native  salmon 
populations  posed  by  human  activities 
may  contribute  to  their  threatened  or 
endangered  status  (Goodman,  1990; 
Hard  et  al.,  1992).  The  severity  of  these 
effiects  on  natural  populations  depends 
both  on  the  natiue  of  the  effiacts  (e.g., 
harvest  rate,  gear  size,  or  type  of 
hatchery  practice)  and  their  magnitude 
(e.g.,  duration  of  a  hatchery  program 
and  number  and  life-history  stage  of 
hatchery  fish  involved). 

For  example,  artificial  propagation  is 
a  common  practice  to  supplement 
chinook  salmon  stocks  for  commercial 
and  recreational  fisheries.  However,  in 
many  areas,  a  significant  portion  of  the 
naturally  spawning  popuIaticHi  consists 
of  hatchery-produced  chinook  salmon. 
In  several  of  the  chinook  sahnon  ESUs, 
over  50  percent  of  the  naturally 
spawning  fish  are  from  hatcheries. 
Many  (rf  these  hatchery-produced  fish 
are  derived  from  a  few  stocks  which 
may  or  may  not  have  originated  from 
the  geographic  area  where  they  are 
released.  However,  in  several  of  the 
ESUs  analyzed,  insufficient  or  uncertain 
inf(HTnation  exists  regarding  the 
interactions  between  hatchery  and 
natural  fish,  and  the  relative  abundance 
of  hatchery  and  natiuvl  stocks. 

Artificial  propagation  is  important  to 
consider  in  ESA  evaluations  of 
anadromous  Pacific  salmonids  for 
several  reasons.  First,  although  natural 
fish  are  the  focus  of  ESU 
determinations,  possible  effiacts  of 
artificial  propagation  on  natural 
populaticms  must  also  be  evaluated.  For 
example,  stock  transfers  might  change 
the  genetic  bases  or  phenotypic 
expression  of  Ufe  history  diaracteristics 
in  a  natural  population  in  such  a  way 
that  the  population  might  seem  either 
less  or  more  distinctive  than  it  was 
historically.  Artificial  propagation  can 
also  alter  life  history  characteristics 
such  as  smolt  age  and  migration  and 
spawn  timing  (e.g.,  Crawford,  1979, 
NRC  1996).  Second,  artificial 
propagation  poses  a  number  of  risks  to 
natural  populations  that  may  affect  their 
risk  of  extinction  or  endangerment. 
Finally,  if  any  natural  populations  are 
listed  under  the  ESA.  then  it  will  be 
necessary  to  determine  the  ESA  status  of 
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all  associated  hatchery  populations. 
This  latter  determination  would  be 
made  following  a  proposed  listing  and 
is  not  considered  hirther  in  this 
document. 

The  impacts  of  hatchery  activities  on 
specific  ESUs  is  discussed  in  the  Status 
of  Chinook  Salmon  ESUs  and  Summary 
of  Factors  Affecting  the  Species 
sections. 

Ecological  and  Genetic  Diversity 

Several  types  of  physical  and 
biological  evidence  were  considered  in 
evaluating  the  contribution  of  chinook 
salmon  from  Washington,  Oregon, 
Idaho,  and  California  to  the  ecological 
and  genetic  diversity  of  the  biological 
species  throughout  its  range.  Factors 
examined  included:  (1)  The  physical 
environment— geology,  soil  type,  air 
temperature,  precipitation,  river  flow 
patterns,  water  temperature,  and 
vegetation;  (2)  biogeography — ^marine, 
estuarine,  and  freshwater  fish 
distributions;  and  (3)  life  history  traits- 
age  at  smoking,  age  at  spawning,  river 
entry  timing,  and  spawning  timing.  An 
analysis  of  the  physical  environment 
and  life  history  traits  provides 
important  insight  into  the  ecological 
and  genetic  diversity  of  the  species  and 
can  reflect  unusual  or  distinctive 
adaptations  that  promote  evolutionary 
processes. 

The  predominant  differentiation  in 
chinook  salmon  life  history  types  is  that 
between  ocean-  and  stream-type 
chinook  salmon.  Ocean-type 
populations  typically  migrate  to  the 
ocean  in  their  first  year  of  life  and  spend 
most  of  their  marine  life  in  coastal 
waters,  whereas  stream-type 
populations  migrate  to  sea  as  yearlings 
and  often  make  extensive  ocean 
migrations. 

Ln  some  areas  within  the  Columbia 
River  Basin,  stream-  and  ocean-type 
chinook  salmon  stocks  spawn  in 
relatively  close  proximity  to  one  another 
but  are  separated  by  run  timing.  Stream- 
type  chinook  salmon  include  spring-run 
populations  in  the  Columbia  River  and 
its  tributaries  east  of  the  Cascade  Crest, 
and  spring-  and  summer-run  fish  in  the 
Snake  River  and  its  tributaries.  Ocean- 
type  chinook  salmon  include  fall-run 
chinook  salmon  in  both  the  Columbia 
and  Snake  River  Basins,  summer-run 
chinook  salmon  from  the  Columbia 
River,  and  spring-run  fish  from  the 
lower  Columbia  River.  There  are 
substantial  genetic  differences  between 
stream-  and  ocean-type  chinook  salmon 
in  both  the  Eraser  and  Columbia  River 
Basins,  and  the  genetic  analyses  show 
clearly  that  the  two  life  history  forms 
represent  two  major  evolutionary 
lineages. 


Adult  run-time  has  also  long  been 
used  to  identify  different  temporal 
"races"  of  chinook  salmon.  In  cases 
where  the  run-time  differences 
correspond  to  differences  between 
stream-  and  ocean-type  fish  (e.g.,  in  the 
Columbia  and  Fraser  River  Basins), 
relatively  large  genetic  differences  (as 
well  as  ecological  and  life  history 
differences)  can  be  found  between  the 
different  runs.  In  most  coastal  areas, 
however,  life  history  and  genetic 
differences  between  the  runs  are 
relatively  modest,  relative  to  the  larger 
differences  used  in  designating  other 
ESUs.  Although  many  populations  have 
some  fraction  of  yearling  migrants,  all 
the  coastal  populations  are  part  of  the 
ocean  lineage,  and  spring-  and  fall-run 
fish  are  very  similar  in  ocean 
distribution. 

Among  basins  supporting  only  ocean- 
type  chinook  salmon,  the  Sacramento 
River  system  is  somewhat  unusual  in 
that  its  large  size  and  ecological 
diversity  historically  allowed  for 
substantial  spatial  as  well  as  temporal 
separation  of  different  runs.  Genetic  and 
life  history  data  both  suggest  that 
considerable  differentiation  among  the 
runs  has  occurred  in  this  basin.  The 
Klamath  River  Basin,  as  well  as  chinook 
salmon  in  Puget  Sound,  shares  some 
features  of  coastal  rivers  but  historically 
also  provided  an  opportunity  for 
substantial  spatial  separation  of 
different  temporal  runs.  As  discussed 
below,  the  diversity  in  run  timing  made 
identifying  ESUs  difficult  in  the 
Klamath  and  Sacramento  River  Basins. 

NMFS  considers  differences  in  life 
history  traits  as  a  possible  indicator  of 
adaptation  to  different  environmental 
regimes  and  resource  partitioning 
within  those  regimes.  The  relevance  of 
the  ecologic  and  genetic  basis  for 
specific  chinook  salmon  life-history 
traits  as  they  pertain  to  each  ESU  is 
discussed  in  the  brief  summary  Ihat 
follows. 

ESU  Determinations 

The  ESU  determinations  described 
here  represent  a  synthesis  of  a  large 
amount  of  diverse  information.  In 
general,  the  proposed  geographic 
boundaries  for  each  ESU  (i.e.,  the 
watersheds  within  which  the  members 
of  the  ESU  are  typically  found)  are 
supported  by  several  lines  of  evidence 
that  show  similar  patterns.- However,  the 
diverse  data  sets  are  not  always  entirely 
congruent  (nor  would  they  be  expected 
to  be),  and  the  proposed  boundaries  are 
not  necessarily  the  only  ones  possible. 
For  example,  in  some  cases  (e.g.,  in  the 
Middle  Columbia  River  near  the 
Cascade  Crest),  environmental  changes 


occur  over  a  transition  zone  rather  than 
abruptlv. 

Based  on  the  best  available  scientific 
and  commercial  information,  NMFS  has 
identified  15  ESUs  of  chinook  salmon 
from  Washington,  Oregon,  Idaho,  and 
Cahfomia.  including  11  new  ESUs.  and 
one  redefined  ESU.  The  15  ESUs  are 
briefly  described  and  characterized 
below.  Genetic  data  (from  studies  of 
protein  electrophoresis  and  DNA)  were 
the  primary  evidence  considered  for  the 
reproductive  isolation  criterion, 
supplemented  by  inferences  about 
barriers  to  migration  created  by  natural 
geographic  features  and  human-induced 
changes  resulting  from  artificial 
propagation  and  harvest.  Factors 
considered  to  be  most  informative  in 
evaluating  ecological  and  genetic 
diversity  include  data  pertaining  to  the 
physical  environment,  ocean  conditions 
and  upwelliog,  vegetation,  estuarine 
and  freshwater  fish  distributions,  river 
entry,  and  spawning  timing. 

Most  of  the  ESUs  described  below 
include  multiple  spawning  populations 
of  chinook  salmon,  and  most  also 
extend  over  a  considerable  geographic 
area.  This  result  is  consistent  with 
NMFS'  species  definition  paper,  which 
states  that,  in  general,  "ESUs  should 
correspond  tp,  more  comprehensive 
units  unless  there  is  clear  evidence  that 
evolutionarily  important  differences 
exist  between  smaller  population 
segments"  (Waples,  1991,  p.  20). 
However,  considerable  diversity  in 
genetic  or  life  history  traits  or  habitat 
features  exists  within  most  ESUs,  and 
maintaining  this  diversity  is  critical  to 
their  overall  health.  The  descriptions 
below  briefly  summarize  some  of  the 
notable  types  of  diversity  within  each 
ESU,  and  this  diversity  is  considered  in 
the  next  section  in  evaluating  risk  to  the 
ESUs  as  a  whole. 


(1)  Sacramento  River  Winter-Run  ESU 

This  run  was  determined  to  be  a 
distinct  population  segment  by  NMFS 
in  1987,  prior  to  development  of  the 
NMFS  species  policy.  The  NMFS 
concluded  that  this  run  meets  the 
criteria  to  be  considered  an  ESU.  It 
includes  chinook  salmon  entering  the 
Sacramento  River  from  November  to 
June  and  spawning  from  late-April  to 
mid-August,  with  a  peak  from  May  to 
June.  No  other  chinook  salmon 
populations  have  a  similar  life  history 
pattern.  In  general,  winter-nm  chinook 
salmon  exhibit  an  ocean-type  life- 
history  strategy,  with  smolts  emigrating 
to  the  ocean  after  5  to  9  months  of 
freshwater  residence  (Johnson  et  al., 
1992)  and  remaining  near  the  coasts  of 
California  and  Oregon.  Winter-run 
chinook  salmon  also  mature  at  a 
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relatively  young  age  (2-3  years  old). 
DNA  analysis  indicates  substantial 
genetic  differences  between  winter-ran 
and  other  chinook  salmon  in  the 
Sacramento  River. 

Historically,  winter-run  populations 
existed  in  the  Upper  Sacramento.  Pit, 
McCloud,  and  Calaveras  Rivers.  The 
spawning  habitat  for  these  stocks  was 
primarily  located  in  the  Sierra  Nevada 
Ecoregion  (Omemik.  1987). 
Omstruction  of  dams  on  these  rivers  in 
the  1940s  led  to  the  extirpation  of 
populations  in  the  San  Joaquin  River 
Basin  and  displaced  the  Sacramento 
River  population  to  areas  below  Shasta 
Dam. 

(2)  Central  Valley  Spring-Run  ESU 
Existing  populations  in  this  ESU 
spawn  in  the  Sacramento  River  and  its 
tributaries.  Historically,  spring  chinook 
salmon  were  the  dominant  run  in  the 
Sacramento  and  San  Joaquin  River 
Basins  (Clark,  1929),  but  native 

gopulations  in  the  San  Joaquin  River 
ave  apparently  all  been  extirpated 
(Campbell  and  Moyle,  1990).  This  ESU 
includes  chinook  salmon  entering  the 
Sacramento  River  from  March  to  July 
and  spawning  from  late  August  through 
early  October,  with  a  peak  in 
September.  Spring-run  fish  in  the 
Sacramento  River  exhibit  an  ocean-type 
life  history,  emigrating  as  fry, 
subyearlings,  and  yearlings.  Recoveries 
of  hatchery  chinook  salmon  implanted 
with  coded-wire-tags  (CWT)  are 
primarily  from  ocean  fisheries  off  the 
California  and  Oregon  coast.  There  were 
minimal  differences  in  the  ocean 
distribution  of  fall-  and  spring-run  fish 
from  the  Feather  River  Hatchery  (as 
determined  by  CWT  analysis);  however, 
due  to  hybridization  that  may  have 
occurred  in  the  hatchery  between  these 
two  runs,  this  similarity  in  ocean 
migration  may  not  be  representative  of 
wild  runs. 

Substantial  ecological  differences  in 
the  historical  spawning  ht^itat  for 
spring-run  versus  fall-  and  late-fall-nm 
fish  have  been  recognized.  Spring 
chinook  salmon  run  timing  was  suited 
to  gaining  access  to  the  upper  reaches  of 
river  systems  (up  to  1,500  m  elevation) 
prior  to  the  onset  of  prohibitively  high 
water  temperatures  and  low  flows  that 
inhilHt  access  to  these  areas  during  the 
fall.  EMfferences  in  adult  size,  fecundity, 
and  smolt  size  also  occur  between 
spring-  and  fell/late  fall-run  chinook 
salmon  in  the  Sacramento  River. 

No  allozyme  data  are  available  for 
natiirally  spawning  Sacramento  River 
spring  chinook  salmon.  A  sample  from 
Feather  River  Hatchery  spring-nm  fish, 
which  may  have  imdergone  substantial 
hybridization  with  fell  chino<^  salmon, 
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shows  modest  (but  statistically 
significant)  differences  from  fall-run 
hatchery  populations.  DNA  data  show 
moderate  genetic  differences  between 
the  spring  and  fall/late-fall  runs  in  the 
Sacramento  River;  however,  these  data 
are  difficult  to  interpret  in  the  context 
of  this  broad  status  review  because 
comparable  data  are  not  available  for 
other  geographic  regions. 

(3)  Central  Valley  Fall/Late  Fall  Run 
ESU 

This  ESU  includes  fall  and  late-fall 
chinook  salmon  spawning  in  the 
Sacramento  and  San  Joaquin  Rivers  and 
their  tributaries.  These  populations 
enter  the  Sacramento  and  San  Joaquin 
Rivers  from  July  through  April  and 
spawn  from  October  through  Febraary. 

Both  mns  are  ocean-type  chinook 
salmon,  emigrating  predominantly  as  fry 
and  subyearlings  and  remaining  off  the 
California  coast  during  their  ocean 
migration. 

Sacramento/San  Joaquin  Basin 
chinook  sabnon  are  genetically  and 
physically  distinguishable  from  all  other 
coastal  fonns  (Clark,  1929;  Synder. 
1931).  Ecologically,  the  Central  Valley 
also  differs  in  many  important  ways 
from  coastal  areas.  There  were  also  a 
number  of  life-history  differences  noted 
between  Sacramento  and  San  Joaquin 
River  Basin  fall/late  fall-run 
populations.  In  general,  San  Joaquin 
River  populations  tend  to  mature  at  an 
earlier  age  and  spawn  later  in  the  year 
than  Sacramento  River  populations. 
These  differences  could  have  been 
phenotypic  responses  to  the  gmierally 
warmer  tempwature  and  lower  flow 
conditions  found  in  the  San  Joaqiiin 
River  Basin  relative  to  the  Sacramento 
River  Basin.  There  was  no  apparent 
difference  in  the  distribution  of  marine 
CWT  recoveries  from  Sacramento  and 
San  Joaquin  River  hatchery  populations, 
nor  were  there  genetic  differences 
between  Sacramento  and  San  Joaquin 
River  fall/late  fall-run  populations 
(based  on  DNA  and  allozyme  analysis) 
of  a  similar  magnitude  to  that  used  in 
distinguishing  other  ESUs.  This 
apparent  lack  of  distingm^iing  life 
history  and  genetic  characteristics  may 
be  due;  in  p«t,  to  large  scale  transfers 
of  Sacramento  River  fall/late  fiall-run 
chinook  salmon  into  the  San  Joaquin 
River  Basin. 

(4)  Southern  Oregon  and  California 
Coastal  ESU 

This  ESU  includes  all  nattirally 
spawned  coastal  spring  and  Ml  chinook 
salmon  spawning  from  Cape  Blanco 
(inclusive  of  the  Elk  River)  to  the 
southern  extent  of  the  current  range  for 
chinook  salmon  at  Point  Bonita  (the 


northern  landmass  maiidng  the  entrance 
to  San  Francisco  Bay).  The  Cape  Blanco 
region  is  a  major  biogeographic 
boimdary  for  numerous  species  (e.g., 
steelhead  and  coho  salmwi).  Chinook 
salmon  spawn  in  several  small 
tributaries  to  San  Francisco  Bay, 
however  it  is  uncertain  whether  these 
small  populations  are  part  of  this  ESU. 
or  wanderers  from  Central  Valley 
chinook  salmon  ESUs. 

Chinook  safanon  from  the  Central 
Valley  and  Klamath  River  Basin 
upstream  from  the  Trinity  River 
confluence  are  genetically  and 
ecologically  distinguishable  from  those 
in  this  ESU.  Chinook  salmon  in  this 
ESU  exhibit  an  ocean-type  life-history; 
ocean  distribution  (based  on  marine 
CWT  recoveries)  is  predominantly  off  of 
the  California  and  Oregcm  coasts.  Life- 
history  information  on  smaller 
populations,  especially  in  the  southern 
portion  of  the  ESU,  is  extremely  limited. 
Additionally,  only  anecdotal  or 
incomplete  information  exists  on 
ab\mdance  of  several  spring-nm 
populations  including,  the  Chetco, 
Winchuck,  Smith.  Mad.  and  Eel  Rivers. 
Allozyme  data  indicate  that  this  ESU  is 
genetically  distinguishable  from  the 
Oregon  Coast.  Upper  Klmiath  and 
Trinity  River,  and  Central  Valley  ESUs. 
This  data  also  shows  some  divergence 
betwewi  chinook  populations  north  and 
south  of  the  Klamath  River,  but  the 
available  information  is  incomplete  to 
describe  chinook  salmon  south  of  the 
Klamath  River  as  a  separate  ESU.  Life 
histcny  differences  also  exist  between 
spring-  and  fall-run  fish  in  this  ESU.  but 
not  to  the  same  extent  as  is  observed  in 
laraer  inland  basins. 

Ecologically,  the  majority  of  the  river 
systems  in  this  ESU  are  relatively  small 
and  heavily  influenced  by  a  maritime 
climate.  Low  summer  flows  and  high 
temperatures  in  many  rivers  result  in 
seasonal  physical  and  thermal  barrier 
bars  that  block  movement  by 
anadromous  fish.  The  Rogue  River  is  the 
largest  river  basin  in  this  ESU  and 
extends  inland  into  the  Sierra  Nevada 
and  Cascades  Ecoregions. 

(5)  Upper  Klamath  and  Trinity  Rivers 
ESU 

Included  in  this  ESU  are  all  Klamath 
Ri«er  Basin  ix>pulations  from  the 
Trinity  River  and  the  Klamath  River 
upstream  from  the  confluence  of  the 
iSinity  River.  These  populations 
include  both  spring-  and  fell-ran  fish 
that  enter  the  Upper  Klamath  River 
Basin  from  March  through  July  and  July 
through  October  and  spawn  firom  late 
August  through  September  and 
September  through  early  January, 
respectively.  Body  morphology 


11488 


Federal  Register /Vol.  63.  No.  45 /Monday.  March  9,  1998 /Proposed  Rules 


(vertebral  counts,  lateral-line  scale 
counts,  and  fin-ray  counts)  and 
reproductive  traits  (egg  size  and 
number)  for  populations  from  the  Upper 
IGamath  River  differ  from  those  of 
populations  in  the  Sacramento  River 
Basin.  Genetic  analysis  indicated  that 
populations  from  the  Upper  Klamath 
River  Basin  form  a  unique  group  that  is 
quite  distinctive  compared  to 
neighboring  ESUs.  The  Upper  Klamath 
River  crosses  the  Coastal  Range,  Sierra 
Nevada,  and  Eastern  Cascades 
Ecoregions.  although  dams  prevent 
access  to  the  upper  river  headwaters  of 
the  Klamath  River  in  the  Eastern 
Cascades  Ecoregion. 

Within  the  Upper  Klamath  River 
Basin,  there  are  statistically  significant, 
but  fairly  modest,  genetic  differences 
between  the  fall  and  spring  runs.  The 
majority  of  the  spring-  and  fall-run  fish 
emigrate  to  the  marine  environment 
primarily  as  subyearlings.  Recoveries  of 
CWTs  indicate  that  both  nms  have  a 
coastal  distribution  off  of  the  California 
and  Oregon  coasts.  There  was  no 
apparent  difference  in  the  marine 
distribution  of  CWT  recoveries  from 
fall-run  (Iron  Gate  and  Trinity  River 
Hatcheries)  and  spring-run  populations 
(Trinity  River  Hatchery). 

NMFS  was  concerned  that  the  only 
estimate  of  the  genetic  relationship 
between  spring  and  fall  runs  in  this  ESU 
is  from  a  comparison  of  hatchery  stocks 
that  may  have  undergone  some 
introgression  during  hatchery  spawning 
operations,  thus  blurring  the 
distinguishable  t/aits  between  spring- 
and  fall-run  chinook  in  this  ESU.  NMFS 
acknowledges  that  the  ESU 
determkiation  should  be  revisited  if 
substantial  new  information  from 
natural  spring-run  populations  becomes 
available. 

(6)  Oregon  Coast  ESU 

This  ESU  contains  coastal 
populations  of  spring-  and  fall-run 
chinook  salmon  from  the  Elk  River 
north  to  the  mouth  of  the  Columbia 
River.  These  populations  exhibit  an 
ocean-type  Hfe-history  and  mature  at 
ages  3,  4,  and  5.  In  contrast  to  the  more 
southerly  ocean  distribution  pattern 
shown  by  populations  from  the  lower 
Columbia  River  and  farther  south,  CWT 
recoveries  from  populations  within  this 
ESU  are  predominantly  from  British 
Columbia  and  Alaska  coastal  fisheries. 
There  is  a  strong  genetic  separation 
between  Oregon  Coast  ESU  populations 
and  neighboring  ESU  populations.  This 
ESU  falls  within  the  Coastal  Ecoregion 
and  is  characterized  by  a  strong 
maritime  influence,  with  moderate 
temperatures,  high  precipitation  levels, 
and  easy  migration  access. 


(7)  Washington  Coast  ESU 

Coastal  populations  spawning  north 
of  the  Columbia  River  and  west  of  the 
Elwha  River  are  included  in  this  ESU. 
These  populations  can  be  distinguished 
from  those  in  Puget  Sound  by  their 
older  age  at  maturity  and  more  northerly 
ocean  distribution.  Allozyme  data  also  • 
indicate  geographical  differences 
between  populations  from  this  area  and 
those  in  Puget  Sound,  the  Columbia 
River,  and  the  Oregon  coast  ESUs. 
Populations  within  this  ESU  are  ocean- 
type  chinook  salmon  and  generally 
mature  at  age  3.  4,  and  5.  Ocean 
distribution  for  these  fish  is  more 
northerly  than  that  for  the  Puget  Sound 
and  Lower  Columbia  River  ESUs.  The 
boundaries  of  this  ESU  lie  within  the 
Coastal  Ecoregion,  which  is  strongly 
influenced  by  the  marine  environment: 
high  precipitation,  moderate 
temperatures,  and  easy  migration 
access,     j 

(8)  Puget  Sound  ESU 

This  ESU  encompasses  all  naturally 
spawned  spring,  summer  and  fall  runs 
of  chinook  salmon  in  the  Puget  Sound 
region  from  the  North  Fork  Nooksack 
River  to  the  Elwha  River  on  the  Olympic 
Peninsula,  inclusive.  Chinook  salmon  in 
this  area  all  exhibit  an  ocean-type  life 
history.  Although  some  spring-run 
chinook  salmon  populations  in  the 
Puget  Sound  ESU  have  a  high 
proportian  of  yearling  smolt  emigrants, 
the  proportion  varies  substantially  from 
year  to  year  and  appears  to  be 
environmentally  mediated  rather  than 
genetically  determined.  Puget  Sound 
stocks  all  tend  to  mature  at  ages  3  and 
4  and  exhibit  similar,  coastally-oriented, 
ocean  migration  patterns.  There  are 
substantial  ocean  distribution 
differences  between  Puget  Sound  and 
Washington  coast  stocks,  with  CWT 
recoveries  of  Washington  coastal 
chinook  found  in  much  larger 
proportions  from  Alaskan  waters.  The 
marine  distribution  of  Elwha  River 
chinook  salmon  most  closely  resembled 
other  Puget  Sound  stocks,  rather  than 
Washington  coast  stocks. 

The  NMFS  concluded  that,  on  the 
basis  of  substantial  genetic  separation, 
the  Puget  Sound  ESU  does  not  include 
Canadian  populations  of  chinook 
salmon.  Allozyme  analysis  of  North 
Fork  and  South  Fork  Nooksack  River 
spring  chinook  salmon  identified  them 
as  outliers,  but  most  closely  allied  with 
other  Puget  Sound  samples.  DNA 
analysis  identified  a  number  of  markers 
that  appear  to  be  restricted  to  either  the 
Puget  Sound  or  Washington  coastal 
stocks.  Some  allozyme  markers 
suggested  an  affinity  of  the  Elwha  River 


population  with  the  Washington  coastal 
■stocks,  while  others  suggested  an 
affinity  with  Puget  Soimd  stocks. 

The  boundaries  of  the  Puget  Sound 
ESU  correspond  generally  with  the 
boundaries  of  the  Puget  Lowland 
Ecoregion.  Despite  being  in  the 
rainshadow  of  the  Olympic  Moimtains, 
the  river  systems  in  the  western  {>ortion 
of  Puget  Sound  maintain  high  flow  rates 
due  to  the  melting  snowpack  in  the 
surrounding  mountains.  Temperatures 
tend  to  be  moderated  by  the  marine 
environment.  The  Elwha  River,  which  is 
in  the  Coastal  Ecoregion,  is  the  only 
system  in  this  ESU  which  lies  outside 
the  Puget  Sound  Ecoregion. 
Furthermore,  the  boundary  between  the 
Washington  Coast  and  Puget  Sound 
ESUs  (which  includes  the  Elwha  River 
in  the  Puget  Sound  ESU)  corresponds 
with  ESU  boundaries  for  steelhead  and 
coho  salmon.  In  life  history  and  genetic 
attributes,  the  Elwha  River  chinook 
salmon  appear  to  be  transitional 
between  populations  from  Puget  Sound 
and  the  Washington  Coast  ESU. 

(9)  Lower  Columbia  River  ESU 

This  ESU  includes  all  naturally 
spawned  chinook  populations  from  the 
mouth  of  the  Columbia  River  to  the  crest 
of  the  Cascade  Range,  excluding 
populations  above  Willamette  Falls. 
Celilo  Falls,  which  corresponds  to  the 
edge  of  the  drier  Columbia  Basin 
Ecosystem  and  historically  may  have 
presented  a  migrational  barrier  to 
chinook  salmon  at  certain  times  of  the 
year,  is  the  eastern  boimdary  for  this 
ESU.  Not  included  in  this  ESU  are 
"stream-type"  spring  chinook  salmon 
found  in  the  Klickitat  River  (which  are 
considered  part  of  the  Mid-Columbia 
River  spring-run  ESU)  or  the  introduced 
Carson  spring-chinook  salmon.  "Tule" 
fall  chinook  salmon  in  the  Wind  and 
Little  White  Salmon  Rivers  are  included 
in  this  ESU,  but  not  introduced  "upriver 
bright"  fall  chinook  salmon  populations 
in  the  Wind,  White  Salmon,  and 
Klickitat  Rivers.  Available  information 
suggests  that  spring  chinook  salmon 
presently  in  the  Clackamas  and  Sandy 
Rivers  are  predominantly  the  result  of 
introductions  from  the  Willamette  River 
ESU  and  are  thus  probably  not 
representative  of  spring  chinook  salmon 
found  historically. 

In  addition  to  the  geographic  features 
mentioned  above,  genetic  and  life- 
history  data  were  important  factors  in 
defining  this  ESU.  Populations  in  this 
ESU  are  considered  ocean  type.  Some 
spring-run  populations  have  a  large 
proportion  of  yearling  migrants,  but  this 
trend  may  be  biased  by  yearling 
hatchery  releases.  Subyearling  migrants 
were  found  to  contribute  to  the 
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escapement.  CWT  recoveries  for  Lower 
Coliunbia  River  ESU  populations 
indicate  a  northerly  migration  route,  but 
with  little  contribution  to  the  Alaskan 
fishery.  Populations  in  this  ESU  also 
tend  to  mature  at  age  3  and  4,  somewhat 
younger  than  populations  from  the 
coastal,  upriver,  and  Willamette  ESUs. 
Ecologically,  the  Lower  Columbia  River 
ESU  crosses  several  ecoregions:  Coastal, 
Willamette  Valley,  Cascades  and  East 
Cascades. 
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(10)  Upper  Willamette  River  ESU 

This  ESU  includes  naturally  spawned 
spring-run  populations  above 
Willamette  Falls.  Fall  chinook  salmon 
above  the  Willamette  Falls  are 
introduced  and  althou^  they  are 
naturally  spawning,  they  are  not 
considered  a  population  for  purposes  of 
defining  this  ESU.  Historic,  naturally 
spawned  populations  in  this  ESU  have 
an  imusual  life  history  that  shares 
features  of  both  the  stream  and  ocean 
types.  Scale  analysis  of  retiuning  fish 
indicate  a  predominantly  yearling  smolt 
Ufe-histoiy  and  maturity  at  4  years  of 
age,  but  these  data  are  primarily  from 
hatchery  fish  and  may  not  accurately 
reflect  patterns  for  the  natural  fish. 
Yoimg-of-year  smolts  have  been  found 
to  contribute  to  the  retunting  3  year-old 
year  class.  The  ocean  distribution  is 
consistent  with  an  ocean-type  life 
history,  and  CWT  recoveries  occur  in 
considerable  numbers  in  the  Alaskan 
and  British  Columbian  coastal  fisheries. 
Intra-basin  transfers  have  contributed  to 
the  homogenization  of  Willamette  River 
spring  chinook  salmon  stocks;  however, 
Willamette  River  spring  chinook  salmon 
remain  one  of  the  most  genetically 
distinctive  groups  of  chinook  salmon  in 
the  Columbia  River  Basin. 

The  geography  and  ecology  of  the 
Willamette  Valley  is  considerably 
different  fixim  surroimding  areas. 
Historically,  the  Willamette  Falls 
offered  a  narrow  temporal  window  for 
upriver  migration,  which  may  have 
promoted  isolation  from  other  Columbia 
River  stocks. 

(1 1)  Mid-Columbia  River  Spring-Run 
ESU 

Included  in  this  ESU  are  stream-type 
chinook  salmon  spawning  in  the 
Klickitat.  Deschutes,  John  Day,  and 
Yakima  Rivers.  Historically,  spring-run 
populations  from  the  Hood,  Walla 
Walla,  and  Umatilla  Rivers  may  have 
also  belonged  in  this  ESU,  but  these 
populations  are  now  considered  extinct. 
Chinook  salmon  from  this  ESU  emigrate 
to  the  ocean  as  yearlings  and  apparently 
migrate  far  ofi'-shore,  as  they  do  not 
appear  in  appreciable  numbers  in  any 
ocean  fisheries.  The  majority  of  adults 


spawn  as  4-year-olds,  with  the 
exception  of  fish  returning  to  the  upper 
tributaries  of  the  Yakima  River,  which 
return  predominantly  at  age  5. 
Populations  in  this  ESU  are  genetically 
distinguishable  from  other  stream-type 
chinook  salmon  in  the  Columbia  and 
Snake  Rivers.  Streams  in  this  region 
drain  desert  areas  east  of  the  Cascades 
(Columbia  Basin  Ecoregion)  and  are 
ecologically  differentiated  fixnn  the 
colder,  less  productive,  glacial  streams 
of  the  upper  Columbia  River  spring-run 
ESU  and  from  the  generally  higher 
elevation  streams  of  the  Snake  River. 

(12)  Upper-Columbia  River  Summer- 
and  Fall-Run  ESU 

This  ESU  was  first  identified  as  the 
Mid-Columbia  River  siunmer/fall 
chinook  salmon  ESU.  Previously, 
Waknitz  et  al.  (1995)  and  NMFS  (1994) 
identified  an  ESU  that  included  all 
ocean-type  chinook  salmon  spawning  in 
areas  between  McNary  Dam  and  Chief 
Joseph  Dam  (59  FR  48855,  September 
23, 1994).  However,  NMFS  has  now 
concluded  that  the  boimdaries  of  this 
ESU  do  not  extend  downstream  fitmi 
the  Snake  River.  In  particular,  NMFS 
concluded  that  Deschutes  River  fall 
chinook  salmon  are  not  part  of  this  ESU. 
The  ESU  status  of  the  Marion  Drain 
population  bom  the  Yakima  River  is 
still  unresolved.  NMFS  also  identified 
the  importance  of  obtaining  more 
definitive  genetic  and  life  history 
information  for  naturally  spawning  fall 
chinook  salmon  elsewhere  in  the 
Yakima  River  drainage. 

Chinook  salmon  from  this  ESU 
primarily  emigrate  to  the  ocean  as 
subyearUngs  but  mature  at  an  older  age 
than  ocean-type  chinook  salmon  in  the 
Lower  Columbia  and  Snake  Rivers. 
Furthermore,  a  greater  proportion  of 
CWT  recoveries  for  this  ESU  occur  in 
the  Alaskan  coastal  fishery  than  is  the 
case  for  Snake  River  fish.  The  status 
review  for  Snake  River  fall  chinook 
salmon  (Waples  et  al.,  1991;  NMFS, 
1992]  also  identified  genetic  and 
environmental  differences  between  the 
Columbia  and  Snake  Rivers.  Substantial 
life  history  and  genetic  difiierences 
distinguish  fish  in  this  ESU  from 
stream-type  spring  chinook  salmon  from 
the  mid-  and  upper-Columbia  Rivers. 

The  ESU  boundaries  fall  within  part 
of  the  Columbia. Basin  Ecoregion.  The 
area  is  generally  dry  and  relies  on 
Cascade  Range  snowmelt  for  peak 
spring  flows.  Historically,  this  ESU 
likely  extended  farther  upstream; 
spawning  habitat  was  compressed 
down-river  following  construction  of 
Grand  Coulee  Dam. 


(13)  Upper  Columbia  River  Spring-Run 
ESU 

This  ESU  includes  stream-type 
chinook  salmon  s{>awning  above  Rock 
Island  Dam — that  is,  those  in  the 
Wenatchee,  Entiat,  and  Methow  Rivers. 
All  chinook  salmon  in  the  Okanogan 
River  are  apparentiy  ocean-type  and  are 
considered  part  of  the  Upper  Columbia 
River  siunmer-  and  fall-run  ESU.  These 
upper  Columbia  River  populations 
exhibit  classical  stream-type  h£B-history 
strategies:  yearling  smolt  onigration 
with  only  rare  CWT  recoveries  in 
coastal  fisheries.  These  populations  are 
genetically  and  ecologically  well 
separated  from  the  summer-  and  fall-run 
populations  that  exist  in  the  lower  parts 
of  many  of  the  same  river  systems. 

Rivers  in  this  ESU  drain  the  east 
slopes  of  the  Cascade  Range  and  are  fed 
primarily  by  snowmelt.  The  waters  tend 
to  be  cooler  and  less  turbid  than  the 
Snake  and  Yakima  Rivers  to  the  south. 
Although  these  fish  appear  to  be  closely 
related  genetically  to  stream-type 
chinook  salmon  in  the  Snake  River, 
NMFS  recognized  substantial  ecological 
differences  between  the  Snake  and 
Columbia  Rivers,  particularly  in  the 
upper  tributaries  favored  by  stream-type 
chinook  salmon.  Allozyme  data 
demonstrate  even  larger  differences 
between  spring  chinook  salmon 
populations  from  the  mid-  and  upper- 
Columbia  River. 

Artificial  propagation  programs  have 
had  a  considwable  influence  on  this 
ESU.  Diuing  the  Grand  Coulee  Fish- 
Maintenance  Project  (GCFMP,  1939- 
1943),  all  spring  chinook  salmon 
reaching  Rock  Island  Dam,  including 
those  destined  for  areas  above  Grand 
Coulee  Dam.  were  collected  and  they  or 
their  progeny  were  dispersed  into 
streams  in  this  ESU  (Fish  and  Hanavan, 
1948).  Some  ocean-type  fish  were 
imdoubtedly  also  incorporated  into  this 
program.  Spring-run  escapements  to  the 
Wenatchee,  Entiat,  and  Methow  Rivers 
were  severely  depressed  prior  to  the 
GCFMP  but  increased  considerably  in 
subsequent  years,  suggesting  that  the 
effects  of  the  program  may  have  been 
substantial.  Subsequently,  widespread 
transplants  of  Carson  stock  spring 
chinook  salmon  (derived  from  a  mixture 
of  Columbia  River  and  Snake  River 
stream-type  chinook  salmon)  have  also 
contributed  to  erosion  of  the  genetic 
integrity  of  this  ESU. 

In  spite  of  considerable 
homogenization,  this  ESU  still 
represents  an  important  genetic 
resource,  in  part  because  it  presumably 
contains  the  last  remnants  of  the  gene 
pools  for  populations  from  the 
headwaters  of  the  Columbia  River. 
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(14)  Snake  River  Fall-Run  ESU 

This  ESU,  which  includes  ocean-type 
fish,  was  identified  in  an  earlier  status 
review  (Waples  et  al,  1991;  NMFS, 
1992).  In  that  status  review  and  in  a 
later  review  of  mid-Columbia  River 
summer  chinook  salmon  (Waknitz  et  al., 
1995),  the  ESU  status  of  populations 
from  Marion  E>rain  and  the  Deschutes 
River  was  not  resolved,  so  these  issues 
were  considered  in  the  current  review. 

Both  populations  show  a  greater 
genetic  affinity  to  Snake  River  fall 
chinook  salmon  than  to  other  ocean- 
type  Columbia  River  populations  such 
as  the  Upper  Columbia  River  summer/ 
fall-run  ESU.  After  evaluation,  NMFS 
concluded  that  chinook  salmon 
spawning  in  the  Marion  Drain  could  not 
be  assigned  to  any  historic  or  current 
ESU  with  any  certainty. 

However,  after  further  review,  NMFS 
has  concluded  that  the  Deschutes  River 
chinook  salmon  population  should  be 
considered  part  of  the  Snake  River  fall- 
run  ESU.  The  Deschutes  River 
historically  supported  a  population  of 
fall  chinook  salmon,  as  evidenced  by 
counts  of  fish  at  Sherars  Falls  in  the 
1940s.  Genetic  and  life  history  data  for 
the  current  population  indicate  a  closer 
affinity  to  fall  chinook  salmon  in  the 
Snake  River  than  to  those  in  the 
Columbia  River.  Similarities  were 
observed  in  the  distribution  of  CWT 
ocean  recoveries  for  Snake  River  and 
Deschutes  River  fall-run  chinook 
salmon;  however,  information  on 
Deschutes  River  fish  was  based  on  a 
limited  number  of  releases  over  a 
relatively  short  time  frame.  CWT 
recovery  data  indicate  that  straying  by 
non-native  chinook  salmon  into  the 
Deschutes  River  is  very  low  and  does 
not  appear  to  be  disproportionately 
influenced  by  Snake  River  fall-run 
chinook  salmon  (Hymer  et  al.,  1992). 
Fall-run  chinook  populations  from  the 
John  Day,  Umatilla,  and  Walla  Walla 
Rivers  would  also  be  included  in  this 
ESU,  but  are  believed  to  have  been 
extirpated. 

lis]  Snake  River  Spring-  and  Summer- 
Run  ESU 

This  ESU,  which  includes 
populations  of  spring-  and  siunmer-run 
chinook  salmon  from  the  Snake  River 
Basin  (excluding  the  Clearwater  River), 
was  identified  in  a  previous  status 
review  (Matthews  and  Waples,  1991; 
NMFS,  1992).  These  populations  show 
modest  genetic  differences,  but 
substantial  ecological  differences,  in 
comparison  with  Mid-  and  Upper 
Columbia  River  spring-  and  simimer-run 
chinook  salmon  populations. 
Populations  from  this  ESU  emigrate  to 


the  ocean  as  yearlings,  mature  at  ages  4 
and  5,  and  are  rarely  taken  in  ocean 
fisheries.  The  majority  of  the  spawning 
habitat  occurs  in  the  Northern  Rockies 
and  Blue  Mountains  ecoregions. 

Status  of  Chinook  Sahnon  ESUs 

The  ESA  defines  the  term 
"endangered  species"  as  "any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range."  The  term  "threatened 
species"  is  defined  as  "aJny  species 
which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range."  In 
previous  status  reviews  (e.g.,  Weitkamp 
et  al.,  1995),  NMFS  has  identified  a 
number  of  factors  that  should  be 
considered  in  evaluating  the  level  of 
risk  faced  by  an  ESU,  including:  (1) 
Absolute  numbers  of  fish  and  their 
spatial  and  temporal  distribution;  (2) 
current  abundance  in  relation  to 
historical  abundance  and  current 
carrying  capacity  of  the  habitat;  (3) 
trends  in  abundance;  (4)  natural  and 
human-influenced  factors  that  cause 
variability  in  survival  and  abundance; 
(5)  possible  threats  to  genetic  integrity 
(e.g.,  from  strays  or  outplants  from 
hatchery  programs);  and  (6)  recent 
events  (e.g.,  a  drought  or  changes  in 
harvest  management)  that  have 
predictable  short-term  consequences  for 
abundance  of  the  ESU. 

During  the  coastwide  status  review  for 
chinook  salmon,  NMFS  evaluated  both 
qualitative  and  quantitative  information 
to  determine  whether  any  proposed  ESU 
is  threatened  or  endangered  according 
to  the  ESA.  The  types  of  information 
used  in  these  assessments  are  described 
below,  followed  by  a  summary  of  results 
for  each  ESU. 

Qualitative  Evaluations 

Qualitative  assessments  of  the  status 
of  chinook  salmon  stocks  have  been 
published  by  agencies  or  conservation 
groups  (Nehlsen  et  al.,  1991;  Higgins  et 
al.,  1992;  Nickelson  et  al.,  1992;  WDF  et 
al.,  1993;  Huntington  et  al.,  1996). 
Nehlsen  et  al.  (1991)  considered 
salmonid  stocks  throughout 
Washington,  Idaho,  Oregon,  and 
California  and  enumerated  all  stocks 
that  they  found  to  be  extinct  or  at  risk 
of  extinction.  Nehlsen  et  al.  (1991) 
classified  stocks  as  extinct,  possibly 
extinct,  at  high  risk  of  extinction,  at 
moderate  risk  of  extinction,  or  of  special 
concern.  They  considered  it  likely  that 
stocks  at  high  risk  of  extinction  have 
reached  ttie  threshold  for  classification 
as  endangered  under  the  ESA.  Stocks 
were  placed  in  this  category  if  they  had 
declined  from  historic  levels  and  were 


continuing  to  decline,  or  had  spawning 
escapements  less  than  200.  Stocks  were 
classified  as  at  moderate  risk  of 
extinction  if  they  had  declined  from 
historic  levels  but  presently  appear  to  be 
stable  at  a  level  above  200  spawners. 
They  felt  that  stocks  in  this  category  had 
reached  the  threshold  for  threatened 
under  the  ESA.  They  classified  stocks  as 
of  special  concern  if  a  relatively  minor 
disturbance  could  threaten  them, 
insufficient  data  were  available  for 
them,  they  were  influenced  by  large 
releases  of  hatchery  fish,  or  they  possess 
some  unique  characteristic. 

Higgins  et  al.  (1992)  used  the  same 
classification  scheme  as  Nehlsen  et  al. 
(1991)  but  provided  a  more  detailed 
review  of  some  northern  California 
salmonid  stocks.  In  this  review,  their 
evaluation  is  relevant  only  to  the 
Southern  Oregon  and  California  Coastal 
and  Upper  Klamath  and  Trinity  Rivers 
ESUs. 

Nickelson  et  al.  (1992)  rated  wild 
coastal  (excluding  Columbia  River 
Basin)  Oregon  salmon  and  steelhead 
stocks  on  the  basis  of  their  status  over 
the  past  20  years,  classifying  stocks  as 
"healthy,"  "depressed,"  "of  special 
concern,"  or  "unknown". 

WDF  et  al.  (1993)  categorized  all 
salmon  and  steelhead  stocks  in 
Washington  on  the  basis  of  stock  origin, 
production  type,  and  status  ("healthy," 
"depressed,"  "critical,"  or  ".unknowm"). 
Huntington  et  al.  (1996)  surveyed  the 
condition  of  healthy  native  or  wild 
stocks  of  anadromous  salmonids  in  the 
Pacific  Northwest  and  California.  Stocks 
were  classified  as  healthy  based  upon 
abundance,  self-sustainability,  and  not 
having  been  previously  identified  as  at 
substantial  risk  of  extinction.  Healthy 
stocks  were  described  at  two  levels: 
"adult  abundance  at  least  two-thirds  as 
great  as  would  be  found  in  the  absence 
of  human  impacts"  (Level  I);  and  "adult 
abundance  between  one-third  and  two- 
thirds  as  great  as  expected  without 
human  impacts"  (Level  H). 

There  are  problems  in  applying 
results  of  these  studies  to  ESA 
evaluations.  A  major  problem  is  that  the 
definition  of  "stock"  or  "population" 
varied  considerably  in  scale  among 
studies,  and  sometimes  among  regions 
within  a  study.  Identified  units  rangp  in 
size  bom  large  river  basins  (e.g., 
"Sacramento  River"  in  Nehlsen  et  al., 
1991),  to  minor  coastal  streams  and 
tributaries.  A  second  problem  is  the 
definition  of  categories  used  to  classify 
stock  status.  Only  Nehlsen  et  al.  (1991) 
and  Higgins  et  al.  (1992)  used  categories 
intended  to  relate  to  ESA  "threatened" 
or  "endangered"  status,  and  they 
applied  their  own  interpretations  of 
these  terms  to  individual  stocks,  not  to 
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ESUs  as  defined  here.  WDF  et  al.  (1993) 
used  general  terms  describing  status  of 
stocks  that  cannot  be  directly  related  to 
the  considerations  important  in  ESA 
evaluations.  A  third  problem  is  the 
selection  of  stocks  or  populations  to 
include  in  the  review.  Nehlsen  et  al. 
(1991)  and  Higgins  et  al.  (1992)  did  not 
discuss  stocks  not  perceived  to  be  at 
risk,  so  it  is  difficult  to  determine  the 
proportion  of  stocks  they  considered  to 
be  at  risk  in  any  given  area.  For  chinook 
sahnon,  WDF  et  al.  (1993)  included  only 
stocks  considered  to  be  substantially 
"wild"  and  included  data  only  for  the 
"wild"  component  for  streams  that  have 
both  hatchery  and  natural  fish  escaping 
to  spawn,  giving  an  incomplete 
evaluation  of  chinook  salmon  utili^g 
natural  habitat. 

Quantitative  Evaluations 

Quantitative  evaluations  of  data 
included  comparisons  of  current  and 
historical  abundance  of  chinook  salmon, 
calculation  of  recent  trends  in 
escapement,  and  evaluation  of  the 
proportion  of  natural  spawning 
attributable  to  hatchery  fish.  Historical 
abundance  information  for  these  ESUs 
is  largely  anecdotal.  Time  series  data  are 
available  for  many  populations,  but  data 
extent  and  quaUty  varied  among  ESUs. 
NMFS  compiled  and  analyzed  this 
information  to  provide  several  siunmary 
statistics  of  natural  spawning 
abundance,  including  (where  available) 
recent  total  spawning  escapement, 
percent  annual  change  in  total 
escapement  (both  long-term  and  most 
recent  ten  years),  recent  naturally 
produced  spawning  escaptement,  and 
average  percentage  of  natural  spawners 
that  were  of  hatchery  origin. 

Although  this  evaluation  used  the 
best  data  available,  there  are  a  number 
of  limitations  to  these  data,  and  not  all 
summary  statistics  were  available  for  all 
populations.  For  example,  spawner 
abimdance  was  generally  not  measured 
directly;  rather,  it  often  had  to  be 
estimated  fit>m  catch  (which  itself  may 
not  always  have  been  measured 
accurately)  or  from  Umited  survey  data. 

Sport  and  commercial  harvest  impacts 
were  compiled  fitim  a  variety  of  sources. 
In  presenting  this  information,  NMFS 
has  tried  to  maintain  a  clear  distinction 
between  harvest  rates  (usually 
calculated  as  catch  divided  by  catch 
plus  escapement  for  a  cohort  or  brood 
year)  and  exploitation  rates  (age-specific 
rates  of  exploitation  in  individual 
fisheries). 

Stream  surveys  for  chinook  salmon 
spawning  abundance  have  been 
conducted  by  various  agencies  within 
most  of  the  ESUs  considered  here.  The 
methods  and  time-spans  of  the  surveys 


vary  considerably  among  regions,  so  it 
is  difficult  to  assess  the  general 
reliability  of  these  surveys  as  population 
indices.  For  most  streams  where  these 
surveys  are  conducted,  they  are  the  best 
local  indication  of  population  trends. 

0am  counts  provide  quantitative 
estimates  of  run  size,  but  in  most  cases, 
these  counts  cannot  be  resolved  to  the 
individual  population  level  and  are 
subject  to  errors  stemming  from 
fallback,  run  classification,  and 
unaccounted  mortafity.  Run 
reconstructions  providing  estimates  of 
both  adult  spawning  abimdance  and 
fishery  recruits  are  being  prepared  for 
many  stream-type  chinooK  salmon 
populations  in  ^e  Columbia  River 
Basin  (Beamsderfer  et  al.,  1997  draft 
report),  but  were  not  available  in  final 
form  for  this  review. 

As  noted  above.  NMFS  attempted  to 
distinguish  natural  and  hatchery 
production  in  these  evaluations.  E>oing 
this  quantitatively  would  require  good 
estimates  of  the  proportion  of  natural 
escapement  that  was  of  hatchery  origin, 
and  knowledge  of  the  effectiveness  of 
spawning  by  hatchery  fish  in  natural 
environments.  Unfortunately,  this  type 
of  information  is  rarely  available,  and 
for  most  ESUs  NMFS  is  limited  to 
reporting  whatever  estimates  of 
escapement  of  hatchery  fish  to  natural 
systems  that  were  made  available. 

Computed  Statistics 

To  represent  current  run  size  or 
escapement  where  recent  data  were 
available,  NMFS  computed  the 
geometric  mean  of  the  most  recent  five 
years  reported,  while  trying  to  use  only 
estimates  that  reflect  the  total 
abundance  for  an  entire  river  basin  or 
tributary,  avoiding  index  counts  or  dam 
counts  that  represent  only  a  small 
portion  of  available  habitat. 

Recent  average  abundance  is  reported 
as  the  geometric  mean  of  the  most 
recent  5  years  of  data.  Where  time-series 
data  were  not  available,  NMFS  relied  on 
recent  estimates  from  state  agency 
reports;  time  periods  included  in  such 
estimates  varied  considerably. 

Historic  run  size  estimates  from 
cannery  pack  data  were  made  by 
converting  the  largest  number  of  cases 
of  cans  packed  in  a  single  season  to 
numbers  of  fish  in  the  spawning  run. 

NMFS  calculated  recent  trends  from 
the  most  recent  10  years,  using  data 
collected  after  1984  for  series  having  at 
least  7  observations  since  1984.  No 
attempt  was  made  to  account  for  the 
influence  of  hatchery-produced  fish  on 
these  estimates,  so  the  estimated  trends 
include  the  progeny  of  natiually 
spawning  hatchery  fish. 


After  evaluating  patterns  of 
abundance  drawn  on  these  quantitative 
and  quahtative  assessments,  and 
evaluating  other  risk  factors  for  chinook 
sahnon  from  these  ESUs,  NMFS  reached 
the  following  conclusions  sujnmarized 
below. 

(1)  Sacramento  River  Winter-Rim  ESU 

Presently  listed  as  endangered  under 
the  California  and  Federal  Endangered 
Species  Acts,  this  ESU  has  been 
extensively  reviewed  by  NMFS  (NMFS 
1987. 1989, 1990a.b.  1994b).  That 
information  is  only  summarized  and 
updated  here. 

Historically  the  Winter  run  was 
abundant  and  comprised  populations  in 
the  McCloud.  Pit,  Little  Sacramento, 
and  Calaveras  Rivers.  Construction  of 
Shasta  Daip  in  the  1940s  eliminated 
access  to  all  of  the  historic  spawning 
habitat  for  winter-run  chinook  salmon 
in  the  Sacramento  River  Basin.  Since 
then,  the  ESU  has  been  reduced  to  a 
single  spawning  population  confined  to 
the  mainstem  Sacramento  River  below 
Keswick  Dam  (Reynolds  et  al..  1993). 

The  fact  that  this  ESU  is  comprised  of 
a  single  population  with  very  Umited 
spawning  and  rearing  habitat  increases 
risk  of  extinction  due  to  local 
catastrophe  or  poor  environmental 
conditions.  There  are  no  other  natural 
populations  in  the  ESU  to  buffer  it  from 
natural  fluctuations. 

Because  the  Sacramento  River  winter- 
run  ESU  is  currently  listed  as  an 
endangered  sf>ecies,  NMFS  did  not 
review  its  previous  risk  conclusion  here. 

(2)  Central  Valley  Spring-Run  ESU 

Native  spring  chinook  salmon  have 
been  extirpated  from  all  tributaries  in 
the  San  Joaquin  River  Basin,  which 
represents  a  large  portion  of  the  historic 
range  and  abundance  of  the  ESU  as  a 
whole.  The  only  streams  considered  to 
have  wild  spring-run  chinook  salmon 
are  Mill  and  Deer  Creeks,  and  possibly 
Butte  Creek  (tributaries  to  the 
Sacramento  River),  and  these  are 
relatively  small  populations  with 
sharply  declining  trends.  Demographic 
and  genetic  risks  due  to  small 
population  sizes  are  thus  considered  to 
be  high. 

Habitat  problems  are  the  most 
important  source  of  ongoing  risk -to  this 
ESU.  Spring-run  fish  cannot  access  most 
of  their  historical  spawning  and  rearing 
habitat  in  the  Sacramento  and  San 
Joaquin  River  Basins  (which  is  now 
above  impassable  dams),  and  current 
spawning  is  restricted  to  the  mainstem 
and  a  few  river  tributaries  in  the 
Sacramento  River.  The  remaining 
spawning  habitat  accessible  to  fish  is 
severely  degraded.  Collectively,  these 
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habitat  problems  greatly  reduce  the 
resiliency  of  this  ESU  to  respond  to 
additional  stresses  in  the  hitiire.  The 
general  degradation  of  conditions  in  the 
Sacramento  River  Basin  (including 
elevated  water  temperatiues, 
agricultural  and  municipal  diversions 
and  returns,  restricted  and  regulated 
flows,  entrainment  of  migrating  fish  into 
unscreened  or  poorly  screened 
diversions,  and  the  poor  quality  and 
quantity  of  remaining  habitat)  has 
severely  impacted  important  juvenile 
rearing  habitat  and  migration  corridors. 

There  appears  to  be  serious  concern 
for  threats  to  genetic  integrity  posed  by 
hatchery  programs  in  the  Central  Valley. 
Most  of  the  spring-nm  chinook  salmon 

E reduction  in  the  Central  Valley  is  of 
atchery  origin,  and  naturally  spawning 
populations  may  be  interbreeding  with 
Doui  £all/late  fall-  and  spring-run 
hatchery  fish.  This  problem  is 
exacerbated  by  the  increasing 
production  of  spring  chinook  salmcm 
Irom  the  Feather  River  and  Butte  Creek 
Hatcheries,  especially  in  light  of  reports 
suggesting  a  high  degree  of  mixing 
between  spring-  and  fall/late  fall-run 
broodstock  in  the  hatcheries.  In 
addition,  hatchery  strays  are  considered 
to  be  an  increasing  problem  due  to  the 
management  practice  of  releasing  a 
larger  proportion  of  fish  off  station  (into 
the  Sacramento  River  delta  and  San 
Francisco  Bay). 

The  only  previous  assessment  of  risk 
to  stocks  in  this  ESU  is  that  of  Nehlsen 
et  al.  (1991),  who  identified  several 
stocks  as  being  at  risk  or  of  special 
concern.  Four  stocks  were  identified  as 
extinct  (spring/simimer-run  chinook 
salmon  in  the  American,  McQoud,  Pit, 
and  San  Joaquin  (including  tributaries) 
Rivers)  and  two  stocks  (spring-run 
chinook  salmon  in  the  Sacramento  and 
Yuba  Rivers)  were  identified  as  being  at 
a  moderate  risk  of  extinction. 

As  discussed  above,  habitat  problems 
were  considered  to  be  the  most 
important  source  of  ongoing  risk  to  this 
ESU.  However,  NMFS  is  also  quite 
concerned  about  threats  to  genetic 
integrity  i>osed  by  hatchery  programs  in 
the  Central  Valley,  as  well  as  related 
harvest  regimes  that  may  not  be 
allowing  recovery  of  this  at-risk 
population.  Based  on  this  risk,  NMFS 
concluded  that  chinook  salmon  in  this 
ESU  are  in  danger  of  extinction. 

(3)  Central  Valley  Fall/Late  Fall-Run 
ESU 

Although  total  population  abimdance 
in  this  ESU  is  relatively  high,  perhaps 
near  historic  levels,  NMFS  identified 
several  concerns  regarding  its  status. 
The  abundance  of  natural  fall  chinook 
salmon  in  the  San  Joaquin  River  Basin 


is  low  leading  NMFS  to  conclude  a  large 
proportion  of  the  historic  range  of  this 
ESU  is  seveiely  degraded.  Habitat 
blockage  is  not  as  severe  for  fall/late 
fall-nm  chinook  salmon  as  it  is  for 
winter-  and  spring-run  chinook  salmon 
in  this  region  because  most  of  fall/late 
fall-run  spawning  habitat  was  below 
dams  constructed  in  the  region. 
However,  there  has  been  a  severe 
degradation  of  the  remaining  habitat, 
especially  due  to  agricultural  and 
municipal  water  use  activities  in  the 
Central  Valley  (which  resiilt  in  point 
and  non-point  pollution,  elevated  water 
temperatures,  diminished  flows,  and 
smolt  and  adult  mitraiiunent  into  poorly 
screened  or  unscreened  diversions). 
Additionally,  stray  rates  are  high 
because  many  hatchery  fish  are  released 
off-station  to  avoid  adverse  river 
conditions,  resulting  in  a  much  larger 
proportion  of  hatchery  diinook  salmon 
present  in  the  natural  spawming 
population. 

A  mitigating  factor  for  the  overall  risk 
to  the  ESU  is  that  a  few  of  the 
Sacramento  and  San  Joaquin  River 
Basin  tributaries  are  showing  recent, 
short-term  increases  in  abimdance. 
However,  the  streams  supporting 
natural  runs  considered  to  be  the  least 
influenced  by  hatchery  fish  have  the 
lowest  abundance  and  the  most 
consistently  negative  trends  of  all 
populations  in  the  ESU.  In  general,  high 
hatchery  production  combined  with 
infrequent  monitoring  of  natural 
production  make  assessing  the 
sustainability  of  natural  production 
problematic,  resulting  in  substantial 
uncertainty  in  assessing  the  status  of 
this  ESU. 

Other  concerns  facing  chinook  salmon 
in  this  ESU  are  the  high  ocean  and 
freshvrater  harvest  rates  in  recent  years, 
which  may  be  higher  than  is  sustainable 
by  natural  populations  given  the 
productivity  of  the  ESU  imder  present 
habitat  conditions.  The  mixed  stock 
ocean  salmon  off  California  fisheries  are 
managed  to  achieve  spawning 
escapement  goals  for  two  main  indicator 
stocks:  Sacramento  River  fall  chinook 
and  Klamath  River  fall  chinook.  Harvest 
may  be  further  constrained  to  meet 
NMFS'  ESA  requirements  for  listed 
species,  including  Sacramento  River 
winter  chinook.  Central  California 
Coastal  and  Southern  Oregon/Northern 
California  ooho,  and  Snake  River  fall 
chinook.  Since  1993,  the  need  to 
address  Indian  fishing  rights  in  the 
Klamath  River  Basin  has  required 
significant  reductions  in  the  ocean 
harvest  rata  on  Klamath  River  fall 
chinook.  As  a  result  of  the  need  to 
constrain  ocean  harvest  rates  on 
Klamath  River  fall  chinook,  commercial 


fisheries  have  not  been  allowed  to 
harvest  Central  Valley  stocks  to  the 
extent  that  would  be  pmraitted  by  the 
management  goal  for  Sacramento  River 
fall  chinook  alone  (122,000  to  180,000 
adult  hatchery  and  natural  spawners). 
Spawning  escapements  have  been  well 
above  the  goal  range  in  recent  years.  A 
record  number  of  adults  (324,000) 
retiuned  in  1997.  The  harvest  rate  on 
Central  Valley  stocks  is  indicated  by  the 
Central  Valley  Harvest  Rate  Index, 
which  is  computed  as  the  chinook 
harvest  south  of  Point  Arena  divided  by 
the  sum  of  the  chinook  harvest  south  of 
Point  Arena  and  Central  Valley  adult 
chinook  spawning  escapement  of  the 
same  year.  This  harvest  rate  index  has 
aveiaged  0.73  over  the  past  10  years  and 
declined  somewhat  in  1996  and  1997  to 
0.64  and  0.66  respectively. 

The  only  pretvious  assessment  of  risk 
to  stocks  in  this  ESU  is  that  of  Nehlsen 
et  qA  (1991),  who  identified  two  stocks 
(San  Joaquin  and  Cosunmes  Rivws)  as 
of  special  concern. 

Even  though  total  population 
abimdance  in  this  ESU  is  relatively 
high,  perhaps  near  historical  levels,  the 
abundance  of  natural  fall  chinook 
salmon  in  the  San  Joaquin  River  Basin 
is  low.  Habitat  problems  were 
considered  to  be  the  most  important 
source  of  ongoing  risk  to  this  ESU, 
alth6ugh  N^^S  is  extremely  concerned 
about  threats  to  genetic  integrity  posed 
by  hatchery  and  harvest  programs 
related  to  fall/late  fell-run  chinook 
salmon.  Therefore,  NMFS  concluded 
that  chinook  salmon  in  this  ESU  are  not 
presently  in  danger  of  extinction  but  are 
likely  to  become  endangered  in  the 
foreseeable  future. 

(4)  Southern  Oregon  and  California 
Coastal  ESU 

This  ESU  contains  chinook  salmon 
from  the  Elk  River.  Oregon  south  to  the 
northern  cape  forming  San  Francisco 
Bay.  Chinook  salmon  spawning 
abundance  in  this  ESU  is  highly 
variable  among  populations,  with 
populations  in  California  and  spring-run 
chinook  salmon  throughout  the  ESU 
being  of  particular  concern.  There  is  a 
general  pattern  of  downward  trends  in 
abundance  in  most  populations  for   . 
which  data  are  available,  vrith  declines 
being  especially  pronounced  in  spring- 
run  populations.  The  extremely 
depressed  status  of  almost  all  coastal 
populations  south  of  the  Klamath  River 
is  an  important  source  of  risk  to  the 
ESU.  NMFS  has  a  general  concern  that 
no  current  information  is  available  for 
many  river  systems  in  the  southern 
portion  of  this  ESU,  which  historically 
maintained  numerous  large  populations. 
Although  these  California  coastal 
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populations  do  not  form  a  separate  ESU, 
they  represent  a  considerable  portion  of 
genetic  and  ecological  diversity  within 
this  ESU. 

Habitat  loss  and/or  degradation  is 
widespread  throughout  the  range  of  the 
ESU.  The  California  Advisory 
Committee  on  Salmon  and  Steelhead 
Trout  (CACSST)  reported  habitat 
blockages  and  fragmentation,  logging 
and  agricultural  activities,  urbanization, 
and  water  withdrawals  as  the  most 
predominant  problems  for  anadromous 
salmonids  in  California's  coastal  basins 
(CACSST.  1988).  They  identified 
associated  habitat  problems  for  each 
major  river  system  in  California.  CDFG 
(1965,  Vol.  m.  Part  B)  reported  that  the 
most  vital  habitat  factor  for  coastal 
California  streams  was  "degradation  due 
to  improper  logging  followed  by 
massive  siltation,  log  jams,  etc."  They 
cited  road  building  as  another  cause  of 
siltation  in  some  areas.  They  identified 
a  variety  of  specific  critical  habitat 
problems  in  individual  basins, 
including  extremes  of  natural  flows 
(Redwood  Creek  and  Eel  River),  logging 
practices  (Mad,  Eel,  Mattole,  Ten  Mile, 
Noyo,  Big,  Navarro,  Garcia,  and  Gualala 
Rivers),  and  dams  with  no  passage 
facilities  (Eel,  and  Russian  Rivers),  and 
water  diversions  (Eel  and  Russian 
Rivers).  Such  problems  also  occur  in 
Oregon  streams  within  the  ESU.  The 
Rogue  River  Basin  in  particular  has  been 
affected  by  mining  activities  and 
unscreened  irrigation  diversions  (Rivers, 
1963)  in  addition  to  the  problems 
resulting  from  logging  and  dam 
construction.  Kostow  (1995)  estimated 
that  one-third  of  spring  chinook  salmon 
spawning  habitat  in  the  Rogue  River 
was  inaccessible  following  the 
construction  of  Lost  Creek  Dam  (River 
Kilometer  (RKm)  253)  in  1977.  Recent 
major  flood  events  (February  1996  and 
January  1997)  have  probably  affected 
habitat  quality  and  survival  of  juveniles 
within  this  ESU.  Although  NMFS  has 
little  information  on  these  floods 
specific  to  this  ESU,  effects  are  probably 
similar  to  those  discussed  below  for  the 
Oregon  and  Washington  Coastal  Region. 
Artificial  propagation  programs  in  the 
Southern  Oregon  and  Coastal  California 
ESU  are  less  extensive  than  those  in 
Klamath/Trinity  or  Central  Valley  ESUs. 
The  Rogue,  Chetco  and  Eel  River  Basins 
and  Redwood  Creek  have  received 
considerable  releases,  derived  primarily 
from  local  sources.  Current  hatchery 
contribution  to  overall  abundance  is 
relatively  low  except  for  the  Rogue 
River  spring  run.  The  hatchery-to-total 
run  ratio  of  Rogue  River  spring  chinook 
salmon,  as  measured  at  Gold  Ray  Dam 
(RKm  201),  has  exceeded  60%  in  some 
years  (Kostow,  1995). 


Previous  assessments  of  stocks  within 
this  ESU  have  identified  several  stocks 
as  being  at  risk  or  of  concern.  Nehlsen 
et  al.  (1991)  identified  seven  stocks  as 
at  high  extinction  risk  and  seven  stocks 
as  at  moderate  extinction  risk.  Higgins 
et  al.  (1992)  provided  a  more  detailed 
analysis  of  some  of  these  stocks,  and 
identified  nine  chinook  salmon  stocks 
as  at  risk  or  of  concern.  Four  of  these 
stocks  agreed  with  the  Nehlsen  et  al. 
(1991)  designations,  while  five  fall 
chinook  salmon  stocks  were  either 
reassessed  from  a  moderate  risk  of 
extinction  to  stocks  of  concern 
(Redwood  Creek.  Mad  River,  and  Eel 
River)  or  were  additions  to  the  Nehlsen 
et  al.  (1991)  Ust  as  stocks  of  special 
concern  (Little  and  Bear  Rivers).  Fall 
chinook  salmon  in  the  Rogue  River  --^ 
represent  the  only  relatively  healthy 
population(s)  NMFS  could  identify  in 
this  ESU  (Huntington  et  al.,  1996). 

There  is  a  general  pattern  of 
downward  trends  in  abundance  in  most 
populations  for  which  data  are 
available,  with  declines  being  especially 
pronounced  in  spring-run  populations 
within  this  ESU.  The  lack  of  population 
monitoring,  particularly  in  the 
California  portion  of  the  range,  led  to  a 
high  degree  of  uncertainty  regarding  the 
status  of  these  populations.  NMFS 
concluded  that  the  extremely  depressed 
status  of  almost  all  coastal  populations 
south  of  the  Klamath  River  is  an 
important  source  of  risk  to  the  ESU. 
Overall,  NMFS  concluded  that  chinook 
salmon  in  this  ESU  are  likely  to  become 
endangered  in  the  foreseeable  future. 

(5)  Upper  Klamath  and  Trinity  Rivers 
ESU 

The  question  of  overall  risk  was 
difficult  to  evaluate  because  of  the  large 
disparity  in  the  status  of  spring-  and 
fall-run  populations  within  the  ESU. 
Spring-run  chinook  salmon  were  once 
the  dominant  run  type  in  the  Klamath- 
Trinity  River  Basin.  Most  spring-run 
spawning  and  rearing  habitat  was 
blocked  by  the  construction  of  dams  in 
the  late  1800s  and  early  1900s  in  the 
Klamath  River  Basin,  and  in  the  1960s 
in  the  Trinity  River  Basin.  As  a  result  of 
these  and  other  factors,  spring-nm 
populations  are  at  less  than  10  percent 
of  their  historic  levels,  and  at  least  7 
spring-run  populations  that  once  existed 
in  the  basin  are  now  considered  extinct. 
The  remaining  spring  runs  have 
relatively  small  population  sizes  and  are 
isolated  in  just  a  few  areas  of  the  basin, 
resulting  in  genetic  and  demographic 
risks. 

Fall-run  chinook  populations  in  this 
ESU  are  stable  or  increasing  slightly. 
Substantial  numbers  of  fall-run  chinook 
salmon  spawn  naturally  in  many  areas 


of  the  ESU.  However,  natiual 
populations  have  frequently  failed  to 
meet  modest  spawning  escap>ement 
goals  despite  active  harvest 
management.  In  addition  to  habitat 
blockages,  there  continues  to  be  severe 
degradation  of  remaining  habitat  due  to 
mining,  agricultural  and  forestry 
activities,  and  water  storage  and 
transfer.  Furthermore,  hatchery 
production  in  the  basin  is  substantial, 
with  considerable  potential  for 
interbreeding  between  natural  and 
hatchery  fish.  NMFS  is  concerned  that 
hatchery  fish  spawning  naturally  may 
mask  decUnes  in  natural  populations. 

Previous  assessments  of  stocks  within 
this  ESU  have  identified  several  stocks 
as  being  at  risk  or  of  concern.  Nehlsen 
et  al.  (1991)  identified  seven  stocks  as 
extinct,  two  stocks  (Klamath  River 
spring  chinook  salmon  and  Shasta  River 
fall  chinook  salmon)  as  at  high 
extinction  risk,  and  Scott  River  fall 
chinook  salmon  as  of  special  concern. 
Higgins  et  al.  (1992)  provided  a  more 
detailed  analysis  of  some  of  the  stocks 
identified  by  Nehlsen  et  al.  (1991), 
classifying  three  chinook  salmon  stocks 
as  at  risk.  Additionally,  three  chinook 
salmon  stocks  were  identified  as  of 
special  concern.  Of  these,  one  (Scott 
River  fall  run)  agreed  with  Nehlsen  et  al. 
(1991),  while  two  were  additions 
(Trinity  River  spring  run  and  South 
Fork  Trinity  River  fall  run). 

In  summary,  the  question  of  overall 
risk  was  difficult  to  evaluate  because  of 
the  large  disparity  in  the  status  of 
spring-  and  fall-run  populations  within 
the  ESU.  However,  NMFS  has 
concluded  that,  because  of  the  relative 
health  of  the  fall-run  populations, 
chinook  salmon  in  this  ESU  are  not  at 
significant  risk  of  extinction,  nor  are 
they  likely  to  become  endangered  in  the 
foreseeable  future. 

(6)  Oregon  Coast  ESU 

Production  in  this  ESU  is  mostly 
dependent  on  naturally-spawning  fish, 
and  spring-run  chinook  salmon  in  this 
ESU  are  in  relatively  better  condition 
than  those  in  adjacent  ESUs.  Long-term 
trends  in  abundance  of  chinook  salmon 
within  most  populations  in  this  ESU  are 
upward. 

In  spite  of  a  generally  positive  outlook 
for  this  ESU,  several  populations  are 
exhibiting  recent  and  severe  (>9  percent 
per  year)  short-term  declines  in 
abundance.  In  addition,  there  are 
several  hatchery  programs  and  Salmon 
and  Trout  Enhancement  Programs 
(STEP)  releasing  chinook  salmon 
throu^out  the  ESU,  and  many  of  the 
fish  released  are  derived  from  a  single 
stock  (Trask  River).  Most  importandy, 
there  is  a  lack  of  clear  information  on 
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the  degree  of  straying  of  these  hatchery 
fish  into  natiirally-spawning 
populations.  There  are  also  many 
populations  within  the  ESU  for  which 
there  are  no  abxindance  data;  thus 
NMFS  is  concerned  about  the  uncertain 
risk  assessment  given  these  data  gaps. 
Finally,  exploitation  rates  on  chinook 
salmon  from  this  ESU  have  been  high  in 
the  past,  and  the  level  of  harvest  could 
be  a  significant  source  of  risk  if  it 
continues  at  historically  high  rates. 
Also,  freshwater  habitats  ate  generally 
in  poor  condition,  with  numerous 

Eroblems  such  as  low  summer  flows, 
igh  temperatures,  loss  of  riparian 
cover,  and  streambed  changes. 

Previous  assessments  of  stocks  within 
this  ESU  have  identified  several  as 
being  at  risk  or  of  concern;  however,  the 
preponderance  of  stocks  have  been 
identified  as  healthy.  Nehlsen  et  al. 
(1991)  identified  two  stocks  as  at  high 
extinction  risk  (South  Umpqua  River 
and  Coquille  River  spring-nm),  one 
stock  as  at  moderate  extinction  risk 
(Yachats  River  fall-run)  and  five  stocks 
as  of  special  concern.  Of  the  44  stocks 
within  this  ESU  considered  by 
Nickelson  et  al.  (1992),  26  were 
identified  as  healthy,  2  as  depressed 
(South  Umpqua  River  and  Coquille 
River  spring  chinook  salmon),  7  as  of 
special  concern  due  to  hatchery  strays, 
and  9  of  unknown  status  (4  of  which 
they  suggested  may  not  be  viable). 
Huntington  et  al.  (1996)  identified  18 
stocks  in  their  survey:  6  healthy  Level 
I  and  12  healthy  Level  II  stocks. 

Abundance  of  this  ESU  is  relatively 
high,  and  fish  are  well  distributed 
among  numerous,  relatively  small  river 
basins.  Long-term  trends  in  abundance 
of  chinook  salmon  within  most 
populations  in  this  ESU  are  upward. 
NMFS  has  concluded  that  chinook 
salmon  in  this  ESU  are  neither  presently 
in  danger  of  extinction  nor  are  diey 

likely  to  become  endangered  in  the 

foreseeable  future. 

(7)  Washington  Coast  ESU 

Long-term  trends  in  population 
abundance  have  been  predominantly 
upward  for  the  mediimi  and  larger 
populations  but  are  sharply  downward 
for  several  of  the  smaller  populations.  In 
general,  abimdance  and  trend  indicators 
are  more  favorable  for  stocks  in  the 
northern  portion  of  the  ESU,  and  more 
favorable  for  fall-run  populations  than 
for  spring-  or  summer-run  fish.  This 
disparity  was  a  source  of  concern 
regarding  the  overall  health  of  the  ESU. 

All  basins  are  affiected  by  habitat 
degradation,  largely  related  to  forestry 
practices.  Tributaries  inside  Olympic 
National  Park  are  generally  in  the  best 
condition  regarding  habitat  quality. 
Special  concern  was  expressed 


regarding  the  status  of  spring-run 

S>opulations  &roughout  the  ESU  and 
all-nm  poptdations  in  Willapa  Bay  and 
parts  of  the  Grays  Harbor  drainage. 

Hatchery  production  is  substantial  in 
several  basins  within  the  range  of  the 
ESU,  and  several  populations  are 
identified  as  being  of  composite 
production.  There  is  considerable 
potential  for  hatchery  fish  to  stray  into 
natural  populations,  especially  since 
some  hatcheries  are  apparently  unable 
to  effectively- attract  returning  adults. 
Hatchery  influence  is  greatest  in  the 
southern  part  of  the  ESU  region, 
especially  in  Willapa  Bay,  where  there 
have  been  numerous  introductions  of 
stocks  from  outside  of  the  ESU. 
Furthermore,  the  use  of  an  exotic 
spring-run  stock  at  the  Sol  Due  Hatchery 
was  cited  as  a  cause  of  concern. 

Previous  assessments  of  stocks  within 
this  ESU  have  identified  several  as 
being  at  risk  or  of  concern,  but  more 
stocks  have  been  identified  as  healthy 
than  at  risk.  Nehlsen  et  al.  (1991) 
identified  one  ^ock  as  extinct  (Pysht 
River  fall  run),  one  as  possibly  extinct 
(Ozette  River  fall  run),  and  one  as  at 
high  risk  of  extinction  (Wynoochee 
River  spring  run),  althou^  there  is 
some  question  whether  the  Wynoochee 
River  spring  nm  ever  existed  (WDFW, 
1997a).  WDF  et  al.  (1993)  considered 
the  status  of  18  native  stocks,  and 
concluded  that  11  were  healthy,  4  were 
depressed,  and  3  were  unknown. 
Huntington  et  al.  (1996)  identified  12 
stocks  in  their  survey:  1  healthy  Level 
I  stock  (Quillajmte/Bogachiel  River  fall 
run)  and  11  healthy  Level  11  stocks. 

Recent  abundance  has  been  relatively 
high,  although  it  is  less  than  estimated 
peak  historical  abundance  in  this 
region.  Chinook  salmon  in  this  ESU  are 
distributed  among  a  relatively  large 
number  of  {>opulations,  most  of  which 
are  large  enough  to  avoid  serious  genetic 
and  demographic  risks  associated  with 
small  populations.  NMFS  concluded 
that  chinook  salmon  in  this  ESU  are  not 
presently  in  danger  of  extinction  nor  are 
they  likely  to  become  endangered  in  the 
foreseeable  future. 

(8)  Puget  Sound  ESU 

Overall  abundance  of  chinook  salmon 
in  this  ESU  has  declined  substantially 
&om  historical  levels,  and  many 
populations  are  small  enough  that 
genetic  and  demographic  risks  are  likely 
to  be  relatively  high.  Both  long-  and 
short-term  trends  in  abundance  are 
predominantly  downward,  and  several 
populations  are  exhibiting  severe  short- 
term  declines.  Spring  chinook  salmon 
populations  throughout  this  ESU  are  all 
depressed. 

Habitat  thipughout  the  ESU  has  been 
blocked  or  degraded.  In  general,  upper 


tributaries  have  been  impacted  by  forest 
practices  and  lower  tributaries  and 
mainstem  rivers  have  been  impacted  by 
agriculture  and/or  urbanization.  Diking 
for  flood  control,  draining  and  filling  of 
freshwater  and  estuarine  wetlands,  and 
sedimentation  due  to  forest  practices 
and  urban  development  are  cited  as 
problems  throughout  the  ESU  (WDF  et 
al.,  1993).  Bloclmges  by  dams,  water 
diversions,  and  shifts  ip  flow  regime 
due  to  hydroelectric  developmentand 
flood  control  projects  are  major  habitat 
problems  in  several  basins.  Bishop  and 
Morgan  (1996)  identified  a  variety  of 
important  habitat  issues  for  streams  in 
the  range  of  this  ESU,  including  changes 
in  flow  regime  (all  basins), 
sedimentation  (all  basins),  high 
temperatures  (Dungeness,  Elwha,  Green/ 
Duwamish,  Skagit,  Snohomish,  and 
Stillaguamish  Rivers),  streambed 
instability  (most  basins),  estuarine  loss 
(most  basins),  loss  of  large  woody  debris 
(Elwha,  Snohomish,  and  White  Rivers), 
loss  of  pool  habitat  (Nooksack, 
Snohomish,  and  Stillaguamish  Rivers), 
and  blockage  or  passage  problems 
associated  with  dams  or  other  structures 
(Cedar,  Elwha,  Green/Duwamish, 
Snohomish,  and  White  Rivers).  The 
Puget  Sound  Salmon  Stock  Review 
Group  (PFMC)  provided  an  extensive 
review  of  habitat  conditions  for  several 
of  the  stocks  in  this  ESU  (PFMC,  1997a). 
They  concluded  that  reductions  in 
habitat  capacity  and  quality  have 
contributed  to  escapement  problems  for 
Puget  Soimd  chinook  salmon,  citing 
evidence  of  curtailment  of  tributary  and 
mainstem  habitat  due  to  dams,  and 
losses  of  slough  and  side-channel 
habitat  due  to  diking,  dredging,  and 
hydrom  edification. 

Nearly  2  billion  fish  have  been 
released  into  Puget  Sound  tributaries 
since  the  1950s.  The  preponderance  of 
hatchery  production  throughout  the 
ESU  may  mask  trends  in  natural 
populations  and  makes  it  difficult  to 
determine  whether  they  are  self- 
sustaining.  This  difficulty  is 
compoimded  by  the  dearth  of  data 
pertaining  to  proportion  of  naturally- 
spawning  fish  that  are  of  hatchery 
origin.  T^ere  has  also  been  widespread 
use  of  a  limited  number  of  hatchery 
stocks,  resulting  in  increased  risk  of  loss 
of  fitness  and  diversity  among 
populations.  WDF  et  al.  (1993) 
classified  11  out  of  29  stocks  in  this  ESU 
as  being  sustaiaed,  in  part,  through 
artificial  propagation.  The  vast  majority 
of  these  have  been  derived  from  local 
returning  fall-run  adults.  Returns  to 
hatcheries  have  accoimted  for  over  half 
of  the  total  spawning  escapement. 
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although  the  hatchery  contribution  to 
spawner  escapement  is  probably  much 
higher  than  that,  due  to  hatchery- 
derived  strays  on  the  spawning  grounds. 
In  the  Stillaguamish  River,  summer 
Chinook  have  been  supplemented  under 
a  wild  broodstock  program  for  the  last 
decade.  In  some  years,  returns  from  this 
program  have  comprised  up  to  30-50% 
of  the  natural  spawners,  suggesting  that 
the  unaided  stock  is  not  able  to 
maintain  itself  (NWIFC,  1997).  Almost 
all  of  the  releases  into  this  ESU  have 
come  from  stocks  within  this  ESU,  with 
the  majority  of  within  ESU  transfers 
coming  from  the  Green  River  Hatchery 
or  hatchery  broodstocks  that  have  been 
derived  fix)m  Green  River  stock 
(Marshall  et  al.  1995).  The 
electrophoretic  similarity  between 
Green  River  fall-chinook  salmon  and 
several  other  fall  chinook  salmon  stocks 
in  Puget  Sound  {Marshall  et  al.,  1995) 
suggests  that  there  may  have  be«n  a 
significant  effect  from  some  hatchery 
transplants.  Overall,  the  pervasive  use 
of  Green  River  stock  throughout  much 
of  the  extensive  hatchery  network  that 
exists  in  this  ESU  may  reduce  the 
genetic  diversity  and  fitness  of  naturally 
spawning  populations. 

Harvest  impacts  on  Puget  Sound 
chinook  salmon  stocks  are  quite  high. 
Ocean  exploitation  rates  on  natural 
stocks  averaged  56-59%;  total 
exploitation  rates  average  68-83% 
(1982-89  brood  years)  (Pacific  Sahnon 
Commission  (PSC),  1994).  Total 
exploitation  rates  on  some  stocks  have 
exceeded  90%  (PSC,  1994). 

Previous  assessments  of  stocks  within 
this  ESU  have  identified  several  stocks 
as  being  at  risk  or  of  concern.  Nehlsen 
et  al.  (1991)  identified  four  stocks  as 
extinct,  four  stocks  eis  possibly  extinct, 
six  stocks  as  at  high  risk  of  extinction, 
one  stock  as  a  moderate  risk  (White 
River  spring  run),  and  one  stock 
(Puyallup  River  fail  run)  as  of  special 
concern.  WDF  et  al.  (1993)  considered 
28  stocks  within  the  ESU,  of  which  13 
were  considered  to  be  of  native  origin 
and  predominantly  natural  production. 
The  status  of  these  13  stocks  was:  2 
healthy  (Upper  Skagit  River  summer  run 
and  Upper  Sauk  River  spring  run),  5 
depressed,  2  critical  (South-Fork 
Nooksack  River  spring/summer  run  and 
Dungeness  River  spring/summer  run), 
and  4  unknown. 

Overall  abundance  of  chinook  salmon 
in  this  ESU  has  declined  substantially 
from  historical  levels,  and  both  long-and 
short-term  trends  in  abundance  are 
predominantly  downward.  Several 
populations  are  exhibiting  severe  short- 
term  declines.  Spring  chinook  salmon 
populations  throughout  this  ESU  are  all 
depressed.  NMFS  concluded  that 


chinook  salmon  in  this  ESU  are  not 
presently  in  danger  of  extinction,  but 
they  are  likely  to  become  endangered  in 
the  foreseeable  future. 

(9)  Lower  Columbia  River  ESU 

Apart  from  the  relatively  large  and 
apparently  healthy  fall-run  population 
in  the  Lewis  River,  production  in  this 
ESU  appears  to  be  predominantly 
•  hatchery-driven  with  few  identifiable 
naturally  spawned  populations. 

All  basins  are  affected  (to  varying 
degrees)  by  habitat  de^dation.  Major 
habitat  problems  are  primarily  related  to 
blockages,  forest  practices,  urbanization 
in  the  Portland  and  Vancouver  areas, 
and  agriculture  in  floodplains  and  low- 
gradient  tributaries.  Substantial  chinook 
salmon  spawning  habitat  has  been 
blocked  (or  passage  substantially 
impaired)  in  the  Cowlitz  (Mayfield  Dam 
1963.  RKm  84),  Lewis  (Merwin  Dam 
1931,  RKm  31),  Clackamas  (North  Fork 
Dam  1958,  RKm  50),  Hood  (Powerdale 
Dam  1929.  RKm  7),  and  Sandy  (Marmot 
Dam  1912,  RKm  48;  Bull  Run  River 
dams  early  1900s)  Rivers  (WDF  et  al., 
1993;  Kostow.  1995). 

Hatchery  programs  to  enhance 
chinook  salmon  fisheries  abundance  in 
the  lower  Columbia  River  began  in  the 
1870s,  expanded  rapidly,  and  have 
continued  throughout  this  century. 
Although  the  majority  of  the  stocks  have 
come  from  within  this  ESU,  over  200 
million  fish  frt)m  outside  the  ESU  have 
been  released  since  1930.  A  particular 
concern  at  the  present  time  is  the 
straying  by  Rogue  River  fall  chinook 
salmon,  which  are  released  into  the 
lower  Columbia  River  to  augment 
harvest  opportunities.  Available 
evidence  indicates  a  pervasive  influence 
of  hatchery  fish  on  natural  populations 
throughout  this  ESU,  including  both 
spring-and  fall-run  populations  (Howell 
et  al.,  1985;  Marshall  et  al..  1995).  hi 
addition,  the  exchange  of  eggs  between 
hatcheries  in  this  ESU  has  led  to  the 
extensive  genetic  homogenization  of 
hatchery  stocks  (Utter  et  al.,  1989).  The 
large  numbers  of  hatchery  fish  in  this 
ESU  make  it  difficult  to  determine  the 
proportion  of  naturally  produced  fish. 
In  spite  of  the  heavy  impact  of 
hatcheries,  genetic  and  life  history 
characteristics  of  populations  in  this 
ESU  still  differ  from  those  in  other 
ESUs.  The  loss  of  fitness  and  diversity 
within  the  ESU  as  an  important 
concern. 

Harvest  rates  on  fall-nm  stocks  are 
moderately  high,  with  an  average  total 
exploitation  rate  of  65  percent  (1982-89 
brood  years)  (PSC,  1994).  The  average 
ocean  exploitation  rate  for  this  period 
was  46  percent,  while  the  freshwater 
harvest  rate  on  the  fall  run  has  averaged 


20  percent,  ranging  from  30  percent  in 
1991  to  2.4  percent  in  1994.  Harvest 
rates  are  somewhat  lower  for  spring  run 
stocks,  with  estimates  for  the  Lewis 
River  averaging  24  percent  ocean  and  50 
percent  total  exploitation  rates  in  1982- 
89  (PSC,  1994).  hi  inriver  fisheries, 
approximately  15  percent  of  the  lower 
river  hatchery  stock  was  harvested,  29 
percent  of  the  lower  river  wild  stock 
was  harvested,  and  58  percent  of  the 
Spring  Creek  hatchery  stock  was 
harvested,  while  the  average  inriver 
exploitation  rate  on  the  stock  as  a  whole 
was  29  percent  during  the  1991-1995 
period  (PFMC,  1996b). 

Previous  assessments  of  stocks  within 
this  ESU  have  identified  several  stocks 
as  being  at  risk  or  of  concern.  Nehlsen 
et  al.  (1991)  identified  two  stocks  as 
extinct  (Lewis  River  spring  run  and 
Wind  River  fall  run),  four  stocks  as 
possibly  extinct,  and  four  stocks  as  at 
high  risk  of  extinction.  WDF  et  al. 
(1993)  considwed  20  stocks  within  the 
ESU,  of  which  only  2  (Lewis  River  and 
East  Fork  Lewis  River  fall  runs)  were 
considered  to  be  of  native  origin, 
predominantly  natural  production,  and 
healthy.  Huntington  et  al.  (1996) 
identified  one  healthy  Level  I  stock  in 
their  survey  (Lewis  River  fall  run). 

There  have  been  at  least  six 
documented  extinctions  of  populations 
in  this  ESU,  and  it  is  possible  that 
extirpation  of  other  native  populations 
has  occurred  but  has  been  masked  by 
the  presence  of  naturally  spawning 
hatchery  fish.  Long-and  short-term 
trends  in  abundance  of  individual 
populations  are  mostly  negative,  some 
severely  so.  About  half  of  the 
populations  comprising  this  ESU  are 
very  small,  increasing  the  Ukelihood 
that  risks  due  to  genetic  and 
demographic  drift  processes  in  small 
populations  will  be  important.  NMFS 
concluded  that  chinook  salmon  in  this 
ESU  are  not  presently  in  danger  of 
extinction  but  are  likely  to  become 
endangered  in  the  foreseeable  future. 

(10)  Upper  Willamette  River  ESU 

While  the  abundance  of  Willamette 
River  spring  chinook  salmon  has  been 
relatively  stable  over  the  long  term,  and 
there  is  evidence  of  some  natural 
production,  it  is  apparent  that  at  present 
production  and  harvest  levels  the 
natural  population  is  not  replacing 
itself.  With  natural  production 
accounting  for  only  Va  of  the  natural 
spavtrning  escapement,  it  is  questionable 
whether  natural  spawners  would  be 
capable  of  replacing  themselves  even  in 
the  absence  of  fisheries.  While  hatchery 
programs  in  the  Willamette  River  Basin 
have  maintained  broodUnes  that  are 
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relatively  free  of  genetic  influences  from 
outside  the  basin,  they  may  have 
homogenized  the  population  structure 
within  the  ESU.  The  introduction  of 
fall-nm  chinook  salmon  into  the  basin 
and  laddering  of  Willamette  Falls  have 
increased  the  potential  for  genetic 
introgression  between  wild  spring-and 
hatchery  fall-nm  chinook  salmon,  but 
there  is  no  direct  evidence  of 
hybridization  (other  than  an  overlap  in 
spawning  times  and  spawning  location) 
between  these  two  rims.  Prolonged 
artificial  propagation  of  the  majority  of 
the  production  from  this  ESU  may  also 
have  had  deleterious  effects  on  the 
ability  of  Willamette  River  spring 
chinook  salmon  to  reproduce 
successfully  in  the  wild. 

Habitat  blockage  and  degradation  are 
significant  problems  in  this  ESU. 
Available  hiabitat  has  been  reduced  by 
construction  of  dams  in  the  Santiam. 
McKenzie,  and  Middle  Fork  Willamette 
River  Basins,  and  these  dams  have 
probably  adversely  affected  remaining 
production  via  thermal  effects. 
Agricultural  development  and 
urbanization  are  the  main  activities  that 
have  adversely  affiscted  habitat 
throughout  the  basin  (Bottom  et  al., 
1985.  Kostow,  1995). 

Another  concern  for  this  ESU  is  that 
commercial  and  recreational  harvests 
are  high  relative  to  the  apparent 
productivity  of  natural  populations.  The 
average  total  harvest  mortality  rate  was 
estimated  to  be  72  percent  in  1982-89, 
with  a  corresponding  ocean  exploitation 
rate  of  24  percent  (PSC.  1994).  This 
estimate  does  not  fiilly  account  for 
escapement,  and  ODFW  is  in  the 
process  of  revising  harvest  rate 
estimates  for  this  stock;  revised 
estimates  may  avwage  57  percent  total 
harvest  rate,  with  16  percent  ocean  and 
48  percent  freshwater  components 
(Kostow,1995).  The  inriver  recreational 
harvest  rate  (Willamette  River  sport 
catch/estimated  run  size)  for  the  period 
from  1991  through  1995  was  33  percent 
(data  from  PFMC.  1996b). 

The  only  previous  assessment  of  risk 
to  stocks  in  this  ESU  is  that  of  Nehlsen 
et  al.  (1991),  who  identified  the 
Willamette  River  spring-run  chinook 
salmon  as  of  special  concern.  They 
noted  vulnerability  to  minor 
disturbances,  insufficient  information 
on  population  trend,  and  the  special 
character  of  this  stock  as  causes  for 
concern. 

NMFS  concluded  that  chinook 
salmon  in  this  ESU  are  not  presently  in 
danger  of  extinction  but  are  likely  to 
become  endangered  in  the  foreseeable 
future.  Total  abundance  has  been 
relatively  stable  at  approximately  20,000 
to  30,000  fish;  however,  recent  natural 


escapement  is  less  than  5,000  fish  and 
has  been  declining  sharply. 
Furthermore,  it  is  estimated  that  about 
two-thirds  of  the  natural  spawners  are 
first-generation  hatchery  fish,  suggesting 
that  the  natural  population  is  falling  far 
short  of  replacing  itself.  Another 
concern  for  this  ESU  is  that  commercial 
and  recreational  harvest  are  high 
relative  to  the  apparent  productivity  of 
natural  populations. 

(11)  Middle  Coliunbia  River  Spring-Run 
ESU 

Total  abundance  of  this  ESU  is  low 
relative  to  the  total  basin  area,  and 
1994-96  escapements  have  been  very 
low.  Several  historical  populations  have 
been  extirpated,  and  the  few  extant 
populations  in  this  ESU  are  not  widely 
distributed  geographically.  In  addition, 
there  are  only  two  populations  (John 
Day  and  Yakima  Rivers)  with 
substantial  run  sizes.  However,  these 
major  river  basins  are  predominantly 
comprised  of  naturally  produced  fish, 
and  both  of  these  exhibit  long-term 
increasing  trends  in  abimdance. 
Additionally,  recent  analyses  done  as 
part  of  the  PATH  process  indicates  that 
productivity  of  natural  populations  in 
the  Deschutes  and  John  Day  Rivers  has 
been  more  robust  than  most  other 
stream-type  chinook  salmon  in  the 
Columbia  River  (Schaller  et  al.,  1995). 

Habitat  problems  are  common  in  the 
range  of  this  ESU.  The  only  large 
blockage  of  spawning  area  for  spring 
chinook  sabnon  is  at  the  Pelton/Roimd 
Butte  dam  complex  on  the  Deschutes 
River,  which  probably  eliminated  a 
natural  population  utilizing  the  upper 
Deschutes  River  Basin  (Kostow,  1995; 
Nehlsen,  1995).  Spawning  and  rearing 
habitat  are  affected  by  agriculture 
including  water  withdrawals,  grazing, 
and  riparian  vegetation  management. 
Mainstem  Colxmibia  River  hydroelectric 
development  has  resulted  in  a  major 
disruption  of  migration  corridors  and 
affected  flow  regimes  and  estuaripe 
habitat. 

Hatchery  production  accounts  for  a 
substantial  proportion  of  total 
escapement  to  the  region.  However, 
screening  procedures  at  the  Warm 
Springs  River  weir  apparently  minimize 
the  potential  for  hatchery-wild 
introgression  in  the  Deschutes  River 
basin.  Although  straying  is  less  of  a 
problem  with  returning  spring-run 
adults,  the  use  of  the  composite,  out-of- 
ESU  CarsoD  Hatchery  stock  to 
reestablish  the  Umatilla  River  spring 
run  would  be  a  cause  for  concern  if  fish 
from  that  program  stray  out  of  the  basin. 

Stocks  in  this  ESU  experience  very 
low  ocean  harvest  rates  and  only 
moderate  instream  harvest.  Harvest  rates 


have  been  declining  recently  (PSC, 
1996). 

Previous  assessments  of  stocks  within 
this  ESU  have  identified  several  as 
being  at  risk  or  of  concern.  Nehlsen  et 
al.  (1991)  identified  five  stocks  as 
extinct,  one  as  possibly  extinct 
(Klickitat  River  spring  chinook  salmon), 
and  one  as  of  special  concern  (John  Day 
River  spring  chinook  salmon).  WDF  et 
al.  (1993)  considered  five  stocks  within 
the  ESU,  of  which  three,  all  vnthin  the 
Yakima  River  Basin,  were  considered  to 
be  of  native  origin  and  predominantly 
natural  production  (Upper  Yakima, 
Naches,  and  American  Rivera).  Despite 
increasing  trends  in  these  three  stocks, 
these  stocks  and  the  two  remaining  (not 
native/natural)  stocks  were  considered 
to  be  depressed  on  the  basis  of 
chronically  low  escapement  niunbera 
(WDF  eta/..  1993). 

Despite  low  abundances  relative  to 
estimated  historical  levels,  long-term 
trends  in  abundance  have  been 
relatively  stable,  with  an  approximately 
even  mix  of  upward  and  downward 
trends  in  populations.  NMFS  concluded 
that  chinook  salmon  in  this  ESU  are  not 
presently  in  danger  of  extinction,  nor  is 
it  likely  to  become  endangered  in  the 
foreseeable  future. 

(12)  Upper  Coliunbia  River  Summer* 
and  Fall-Run  ESU 

The  status  of  this  ESU  was  recently 
reviewed  by  NMFS  (Waknitz  et  al.. 
1995).  In  the  earlier  review,  this  ESU 
was  determined  to  be  neither  at  risk  of 
extinction  nor  likely  to  become  so. 
However,  new  data  shows  the 
proportion  of  naturally  spawning 
summer  chinook  salmon  of  hatchery 
origin  has  been  increasing  rapidly  in 
areas  above  Wells  Dam.  Tliere  is 
corresponding  concern  about  the 
possible  genetic  and/or  life-history 
consequences  to  the  sustainability  of 
natural  populations  inlhat  area  from  the 
shift  in  hatchery  releases  bom 
subyearlings  to  yearlings. 

Nearly  38  million  summer-run  fish 
have  been  released  from  the  Wells  Dam 
Hatchery  since  1967.  Efforts  to  establish 
the  Wells  Dam  summer-run  broodstock 
removed  a  large  proportion  of  the 
spawnera  (94  percent  of  the  run  in  1969) 
destined  for  the  Methow  River  and  other 
upstream  tributaries  (Mullan  et  al., 
1992).  Additionally,  a  number  of  fall- 
run  fish  have  been  incorporated  into  the 
summer-run  program,  especially  during 
the  1980s  (Marshall  et  al.,  1995).  Large 
numbers  of  fall  chinook  salmon  have 
been  released  into  the  mainstem 
Columbia  River  and  into  the  Yakima 
River.  Although  no  hatcheries  operate 
on  the  Yakima  River,  releases  of  upriver 
bright  fall-run  chinook  salmon  into  the 
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lower  Yakima  River  (below  Prosser 
Dam)  are  thought  to  have  overwhelmed 
local  naturally  spawning  stocks  (WDF  et 
al.,  1993;  Marshall  et  al.,  1995).  Fall 
Chinook  salmon  also  spawn  in  the 
mainstem  Columbia  River;  this  occurs 
primarily  in  the  Hanford  Reach  portion 
of  the  Columbia  River,  with  additional 
spawning  sites  in  the  tailrace  areas  of 
mainstem  dams.  Upriver  bright  fall     ■  • 
Chinook  salmon  hatchery  stocks 
represent  a  composite  of  stocks 
intercepted  at  various  dams.  This  stock 
has  also  been  released  in  large  numbers 
by  hatcheries  on  the  mainstem 
Columbia  River.  Although  the  upriver 
bright  stocks  incorporated 
representatives  from  the  mainstem 
spawning  populations  in  the  Hanford 
Reach  and  those  displaced  by  the 
construction  of  Grand  Coulee  Dam  and 
other  mainstem  dams,  they  have  also 
incorporated  individuals  from  the  Snake 
River  fall-run  ESU  (Howell  et  al.,  1985). 
The  mixed  genetic  background  of 
upriver  bright  stocks  may  result  in  less 
accurate  homing  (Mdssac  and  Quinn 
1988;  Chapman  et  al.,  1994).  However, 
the  naturally  spawning  Hanford  Reach 
fall-run  population  appears  to  stray  at 
very  low  levels  (Hymer  et  al.,  1992b). 

n^vious  assessments  of  stocks  within 
this  ESU  have  identified  several  as 
being  at  risk  or  of  concern.  Nehlsen  et 
al.  (1991)  identified  six  stocks  as 
extinct,  one  as  a  moderate  extinction 
risk  (Methow  River  summer  chinook 
salmon),  and  one  as  of  special  concern 
(Okanogan  River  summer  chinook 
sahnon).  WDF  et  al.  (1993)  considered 
10  stocks  within  the  ESU.  of  which  3 
were  considered  to  be  of  native  origin 
and  predominantly  natural  production. 
The  status  of  these  three  stocks  was  two 
healthy  (Marion  Drain  and  Hanford 
Reach  fall-runs)  and  one  depressed 
(Okanogan'River  summer-nm). 
Huntington  et  al.  (1996)  identified  one 
healthy  Level  I  stock  in  their  survey 
(Hanford  Reach  fall  run). 

In  an  earlier  review,  NMFS  concluded 
that  this  ESU  was  not  in  danger  of 
extinction,  nor  likely  to  become 
endangered  in  the  foreseeable  future. 
None  of  the  information  reviewed  in 
this  assessment  provides  a  basis  for 
NMFS  to  change  this  earlier  conclusion. 
However,  if  negative  trends  in  this  ESU 
continue,  NMFS  will  reevaluate  the 
status  of  these  chinook  salmon. 

(13)  Upper  Colvunbia  River  Spring-Run 
ESU 

Access  to  a  substantial  portion  of 
historical  habitat  was  blocked  by  Chief 
Joseph  and  Grand  Coulee  Dams.  There 
are  local  habitat  problems  related  to 
irrigation  diversions  and  hydroelectric 
development,  as  well  as  degraded 


riparian  and  instream  habitat  from 
urbanization  and  livestock  grazing. 
Mainstem  Coliunbia  River  hydroelectric 
development  has  resulted  in  a  major 
disruption  of  migration  corridors  and 
ejected  flow  regimes  and  estuarine 
habitat.  Some  populations  in  this  ESU 
must  migrate  through  nine  mainstem 
dams. 

Artificial  propagation  efforts  have  had 
a  significant  impact  on  spring-run 
populations  in  diis  ESU,  either  through 
hatchery-based  enhancement  or  the 
extensive  trapping  and  transportation 
activities  associated  with  the  GCFMP. 
Prior  to  the  implementation  of  the 
GCFMP,  spring-run  chinook  salmon 
populations  in  the  Wenatchee,  Entiat, 
and  Methow  Rivers  were  at  severely 
depressed  levels  (Craig  and  Suomela, 
1941).  Therefore,  it  is  probable  that  the 
majority  of  returning  spring-run  adults 
trapped  at  Rock  Island  Dam  for  use  in 
the  GCFMP  were  probably  not  native  to 
these  three  rivers  (Chapman  et  al., 
1995).  All  returning  adults  were  either 
directly  transported  to  river  spawning 
sites  or  spawned  in  one  of  the  National 
Fish  Hatcheries  (NFHs)  built  for  the 
GCFMP. 

In  the  years  following  the  GCFMP. 
several  stocks  were  transferred  to  the 
NFHs  in  this  area.  Naturally  spawning 
populations  in  tributaries  upstream  of 
hatchery  release  sites  have  apparently 
undergone  hmited  introgression  by 
hatchery  stocks,  based  on  CWT 
recoveries  and  genetic  analysis 
(Chapman  et  al.  1995).  Artificial 
propagation  efforts  have  recently 
focused  on  supplementing  naturally 
spawning  populations  in  this  ESU 
(Bugert,  1998),  although  it  should  be 
emphasized  that  these  naturally 
spawning  populations  were  founded  by 
the  same  GCFMP  homogenized  stock. 
Furthermore,  the  potential  for  hatchery- 
derived  non-native  stocks  to  genetically 
impact  naturally  spawning  populations 
exists,  especially  given  the  recent  low 
numbers  of  fish  returning  to  rivers  in 
this  ESU.  Risks  associated  with 
interactions  between  wild  and  hatchery 
chinook  salmon  are  a  concern,  because 
there  continues  to  be  substantial 
production  of  the  composite,  non-native 
Carson  stock  for  fishery  enhancement 
and  hydropower  mitigation. 

Harvest  rates  are  low  for  this  ESU, 
with  very  low  ocean  and  moderate 
instream  harvest.  Harvest  rates  have 
been  declining  recently  (ODFW  and 
WDFW,  1995). 

Previous  assessments  of  stocks  within 
this  ESU  have  identified  several  as 
being  at  risk  or  of  concern.  Nehlsen  et 
al.  (1991)  identified  six  stocks  as 
extinct.  Due  to  lack  of  information  on 
chinook  salmon  stocks  that  are 


presumed  to  be  extinct,  the  relationship 
of  these  stocks  to  existing  ESUs  is 
imcertain.  They  are  listed  here  based  on 
geography  and  to  ^ve  a  complete 
presentation  of  the  stocks  identified  by 
Nehlsen  et  al.  (1991).  WDF  et  al.  (1993) 
considered  nine  stocks  within  the  ESU, 
of  which  eight  were  considered  to  be  of 
native  origin  and  predominantly  natural 
production.  The  status  of  all  nine  stocks 
was  considered  depressed.  Populations 
in  this  ESU  have  experienced  record 
low  returns  for  the  last  few  years. 

Recent  total  abundance  of  this  ESU  is 
quite  low,  and  escapements  in  1994- 
1996  were  the  lowest  in  at  least  60 
years.  At  least  6  populations  of  spring 
chinook  salmon  in  this  ESU  have 
become^extinct,  and  almost  all 
remaining  naturally-spawning 
populations  have  fewer  than  100 
spawners.  In  addition  to  extremely 
small  population  sizes,  both  recent  and 
long-term  trends  in  abundance  are 
downward,  some  extremely  so.  NMFS 
concluded  that  chinook  salmon  in  this 
ESU  are  in  danger  of  extinction. 

(14)  Snake  River  Fall-Run  ESU 

Snake  River  fall-run  chinook  salmon 
are  currently  listed  as  a  threatened 
species  imder  the  ESA  (57  FR  14653, 
April  22.  1992).  As  discussed  above, 
NMFS  concluded  that  the  Snake  River 
fall-nm  ESU  also  includes  fkll  chinook 
salmon  in  the  Deschutes  River  and, 
historically,  populations  from  the  John 
Day.  Umatilla,  and  Walla  Walla  Rivers 
that  have  been  extirpated  in  the 
twentieth  century. 

Almost  all  historical  Snake  River  fall- 
run  chinook  salmon  spawning  habitat  in 
the  Snake  River  Basin  was  blocked  by 
the  Hells  Canyon  Dam  complex;  other 
habitat  blockages  have  also  occurred  in 
Columbia  River  tributaries. 
Hydroelectric  development  on  the 
mainstem  Columbia  and  Snake  Rivers 
continues  to  affect  juvenile  and  adult 
migration.  Remaining  habitat  has  been 
reduced  by  inundation  in  the  mainstem 
Snake  and  Columbia  Rivers,  and  the 
ESU's  range  has  also  been  affected  by 
agricultural  water  withdrawals.grazing, 
and  vegetation  management. 

The  continued  straying  by  non-native 
hatchery  fish  into  natural  production 
areas  is  an  additional  soiux:e  of  risk  to 
the  Snake  River  chinook  salmon. 

Assessing  extinction  risk  to  the 
newly-configiued  ESU  is  difficult 
because  of  the  geographic  discontinuity 
and  the  disp>arity  in  the  status  of  the  two 
remaining  populations.  NMFS  also 
notes  considerable  uncertainty 
regarding  the  origins  of  fall  chinook 
salmon  in  the  lower  Deschutes  River 
and  their  relationship  to  fish  in  the 
upper  Deschutes  River.  Historically,  the 
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Snake  River  p<^ulations  dominated 
production  in  this  ESU;  total  abundance 
is  estimated  to  have  been  about  72,000 
in  the  1930s  and  1940s,  and  it  was 
probably  substantially  higher  before 
that.  Production  from  the  Deschutes 
River  was  presumably  only  a  small 
fraction  of  historic  production  in  the 
ESU.  In  contrast,  recent  (1990-96) 
returns  of  tiaturally  spawning  fish  to  the 
Deschutes  River  (about  6.000  adults  per 
year)  have  been  much  higher  than  in  the 
Snake  River  (5-year  mean  about  500 
adults  per  year,  including  hatchery 
strays).  The  relatively  recent  extirpation 
of  fall-run  chinook  in  the  John  Day, 
Umatilla  and  Walla  Walla  Rivers  is  also 
a  factor  in  assessing  the  risk  to  the 
overall  ESU. 

Long  term  trends  in  abundance  are 
raixetf-sli^tly  upward  in  the 
Deschutes  River  and  downward  in  the 
Snake  River.  Short-term  trends  in  both 
remaining  populations  are  upward. 
After  considering  the  addition  of  the 
Deschutes  River  fall  chinook 
populations  to  the  listed  Snake  River 
fall-run  chinook  salmon  ESU,  NMFS 
concluded  that  the  ESU  as  a  whole  is 
likely  to  become  an  endangered  species 
within  in  the  foreseeable  future 
throughout  all  or  a  signiRcant  portion  of 
its  range,  in  spite  of  the  relative  health 
of  the  Deschutes  River  population. 

(15)  Snake  River  Spring-  and  Summer- 
Run  ESU 

This  ESU  has  been  extensively 
reviewed  by  NMFS  (Matthews  and 
Waples,  1991:  NMFS,  1995b).  The 
Snd^e  River  Spring  and  sununer-run 
ESU  is  listed  as  a  threatened  species  and 
NMFS  did  not  review  its  previous  risk 
conclusion  here. 

Summary  of  Factors  Affiecting  the 
Species 

Section  2(a)  of  the  ESA  states  that 
various  species  of  Rsh,  wildlife,  and 
plants  in  the  United  States  have  been 
rendered  extinct  as  a  consequence  of 
economic  growth  and  development 
untempered  by  adequate  concern  for 
ecosystem  conservation.  Section  4(a)(1) 
of  the  ESA  and  the  listing  regulations 
(50  CFR  Part  424)  set  forth  procedures 
for  listing  species.  NMFS  must 
determine,  through  the  regulatory 
process,  if  a  species  is  endangered  or 
threatened  based  upon  any  one  or  a 
combination  of  the  following  factors:  (1) 
The  present  or  threatened  destruction, 
modiHcation,  or  curtailment  of  its 
habitat  or  range;  (2)  overutilization  for 
commercial,  recreational,  scientific,  or 
education  purposes;  (3)  disease  or 
predation;  (4)  inadequacy  of  existing 
regulatory  mechanisms;  or  (5)  other 


natural  or  human-made  factors  affecting 
its  continued  existence. 

.NMFS  has  prepared  two  supporting 
documents  which  address  the  factors 
that  have  led  to  the  decline  of  chinook 
salmon  and  other  salmonids.  The  first  is 
entitled  "Factors  for  Decline:  A 
Supplement  to  the  Notice  of 
Determination  for  West  Coast 
Steelhead"  (NMFS,  1996).  That  report, 
available  upon  request  (see  ADDRESSES), 
concluded  that  all  of  the  factors 
identified  In  section  4(a)(1)  of  the  ESA 
have  played  a  role  in  the  decline  of 
steelhead  and  other  salmonids, 
including  chinook  salmon.  The  report 
identifies  destruction  and  modification 
of  habitat,  overutilization  for 
commercial  and  recreational  purposes, 
and  natural  and  human-made  factors  as 
being  the  primary  reasons  for  the 
decline  of  west  coast  steelhead,  and 
other  salmonids  including  chinook 
salmon.  The  second  document  is  a 
supplement  to  the  document  referred  to 
above.  This  document,  entitled  "Factors 
Contributing  to  the  DecUne  of  West 
Coast  Chinook  Salmon:  An  Addendum 
to  the  1996  West  Coast  Steelhead 
Factors  for  Dechne  Report"  (NMFS, 
1998  In  prep.)  discusses  specific  factors 
affecting  chinook  salmon.  In  this  report, 
NMFS  concludes  that  all  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  a  role  in  the  decline  of 
chinook  salmon,  and  other  salmonids. 
The  report  identifies  destruction  and 
modification  of  habitat,  overutilization 
for  recreadonal  purposes,  and  natural 
and  human-made  factors  as  being  the 
primary  reasons  for  the  decline  of 
chinook  salmon. 

The  following  discussion  summarizes 
findings  regarding  factors  for  decline 
across  the  range  of  chinook  salmon. 
While  these  factors  have  been  treated 
here  in  general  terms,  it  is  important  to 
underscoie  that  impacts  from  certain 
factors  are  more  acute  for  specific  ESUs. 
For  example,  impacts  from  hydropower 
development  are  more  pervasive  for 
ESUs  in  the  Columbia  River  Basin  than 
for  some  coastal  ESUs. 

A.  The  Pnsent  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Chinook  salmon  on  the  west  coast  of 
the  United  States  have  experienced 
declines  in  abundance  in  the  past 
several  decades  as  a  result  of  loss, 
damage  or  change  to  their  natural 
environment.  Water  diversions  for 
agriculture,  flood  control,  domestic,  and 
hydropower  purposes  (especially  in  the 
Colimibia  River  and  Sacramento-San 
Joaquin  Basins)  have  greatly  reduced  or 
eliminated  historically  accessible 
habitat,  and  degraded  remaining  habitat. 


Forestry,  agriculture,  mining,  and 
lirbanization  have  degraded,  simplified, 
and  fragmented  habitat  Studies  indicate 
that  in  most  western  states,  about  80  to 
90  percent  of  the  historic  riparian 
habitat  has  been  eliminated  (Boddn  et 
ai,  1995;  Norse.  1990;  Kellogg.  1992; 
CaUfomia  State  Lands  Commission, 
1993).  Washington  and  Oregon  wetlands 
are  estimated  to  have  diminished  by 
one-third,  while  California  has 
experienced  a  91  percent  loss  of  its 
wetland  habitat.  Loss  of  habitat 
complexity  and  habitat  fragmentation 
have  also  contributed  to  the  decline  of 
chinook  salmon.  For  example,  in 
national  forests  within  the  range  of  the 
northern  spotted  owl  in  western  and 
eastern  Wa^ington,  there  has  been  a  58 
percent  reduction  in  large,  deep  pools 
due  to  sedimentation  and  loss  of  pool- 
forming  structxues  such  as  boulders  and 
large  wood  (Forest  Ecosystem 
Management  Assessment  Team 
(FEMAT).  1993).  Similarly,  in  Oregon, 
the  abundanoB  of  large,  deep  pools  on 
private  coastal  lands  has  decreased  by 
as  much  as  80  percent  (FEMAT,  1993). 
Sedimentation  fit)m  extensive  and 
intensive  land  use  activities  (timber 
harvests,  road  building,  livestock 
grazing,  and  urbanization)  is  recognized 
as  a  primary  cause  of  habitat 
degradation  in  the  range  of  west  coast 
chinook  salmon. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific  or  Educational 
Purposes 

Historically,  chinook  salmon  were 
abundant  in  many  western  coastal  and 
interior  waters  of  the  United  States. 
Chinook  salmon  have  supported,  and 
still  support  important  tribal, 
commercial  and  recreational  fisheries 
throughout  their  range,  contributing 
millions  of  dollars  to  numerous  local 
economies,  as  well  as  providing 
important  cultural  and  subsistence 
needs  for  Native  Americans.  Overfishing 
in  the  early  days  of  European  settlement 
led  to  the  depletion  of  many  stocks  of 
chinook  and  other  salmonids  even 
before  extensive  habitat  degradation. 
However,  following  the  degradation  of 
many  west  coast  aquatic  and  riparian 
ecosystems,  exploitation  rates  were 
higher  than  many  chinook  populations 
could  sustain.  Therefore,  harvest  may 
have  contributed  to  the  further  decUne 
of  some  popnlations. 

C.  Disease  or  Predation 

Introductions  of  non-native  species 
and  habitat  modifications  have  resulted 
in  increased  predator  populations  in 
numerous  rivers.  Predation  by  marine 
mammals  is  also  of  concern  in  areas 
experiencing  dwindling  chinook  salmon 
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ninsizes.  However,  salmonids  appear  to 
be  a  minor  component  of  the  diet  of 
marine  mammals  (Scheffer  and  Sperry. 
1931;  Jameson  and  Kenyon,  1977; 
Graybill,  1981;  Brown  and  Mate,  1983; 
Roffe  and  Mate.  1984;  Hanson.  1993). 
Principal  food  sources  are  small  pelagic 
schooling  fish,  juvenile  rockfish, 
lampreys  (Jameson  and  Kenyon,  1977; 
RoHie  and  Mate,  1984),  benthic  and 
epibenthic  species  (Brown  and  Mate, 
1983)  and  flatfish  (Scheffer  and  Sperry, 
1931;  Graybill,  1981).  Predation  may 
significantly  influence  salmonid 
abundance  in  some  local  populations 
when  other  prey  are  absent  and  physical 
conditions  lead  to  the  concentration  of 
adults  and  juveniles  (Cooper  and 
Johnson,  1992). 

Infectious  disease  is  one  of  many 
factors  that  can  influence  adult  and 
juvenile  chinook  salmon  survival. 
Chinook  salmon  are  exposed  to 
numerous  bacterial,  protozoan,  viral, 
and  parasitic  organisms  in  spawning 
and  rearing  areas,  hatcheries,  migratory 
routes,  and  the  marine  environment. 
Specific  diseases  such  as  bacterial 
kidney  disease  (BKD),  ceratomyxosis, 
colvunnaris,  furunculosis,  infectious 
hematopoietic  necrosis  virus,  redmouth 
and  black  spot  disease,  erythrocytic 
inclusion  body  syndrome,  and  whirling 
disease,  among  others,  are  present  and 
are  known  to  affect  chinook  salmon 
(Rucker  et  ai.  1953;  Wood,  1979;  Leek, 
1987;  Foott  et  ai,  1994;  Gould  and 
Wedemeyer,  undated).  Very  little 
current  or  historical  information  exists 
to  quantify  changes  in  infection  levels 
and  mortality  rates  attributable  to  these 
diseases  for  chinook  salmon.  However, 
studies  have  shown  that  naturally 
spawned  fish  tend  to  be  less  susceptible 
to  pathogens  than  hatchery-reared  fish 
(Buchanon  etal.,  1983;  Sanders  et  al., 
1992).  Native  chinook  salmon  have 
evolved  with  certain  of  these  organisms, 
but  the  widespread  use  of  artificial 
propagation  has  introduced  exotic 
organisms  not  historically  present  in 
particular  watersheds.  Scientific  studies 
may  indicate  that  chinook  salmon  are 
more  susceptible  to  disease  organisms 
than  other  salmonids.  Habitat 
conditions  such  as  low  water  flows  and 
high  temperatures  can  exacerbate 
susceptibility  to  disease. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

A  variety  of  Federal,  state,  tribal,  and 
local  laws,  regulations,  treaties  and 
measures  affect  the  abundance  and 
survival  of  west  coast  chinook  salmon 
and  the  quahty  of  their  habitat.  NMFS 
prepared  a  separate  report  entitled 
"West  Coast  Steelhead  Conservation 
Measures,  A  Supplement  to  the  Notice 


of  Determination  for  West  Coast 
Steelhead  Under  the  Endangered 
Species"  which  summarizes  many  of 
these  existing  measures  and  their  effect 
on  steelhead  and  other  salmonids, 
including  chinook  salmon.  This  report 
is  available  from  NMFS  (see  ADDRESSES 
section).  The  following  sections  briefly 
discuss  other  regulatory  measures 
designed  to  conserve  chinook  and  other 
salmonids  (see  also  Efforts  Being  Made 
to  Protect  West  Coast  Chinook  Salmon 
and  Conservation  Measures  sections). 

1.  Federal  Land  and  Water  Management 

The  Northwest  Forest  Plan  (NFP)  is  a 
Federal  management  policy  with 
important  benefits  for  chinook  salmon, 
while  the  NFP  covers  a  very  large  area, 
the  overall  effectiveness  of  the  NFP  in 
conserving  chinook  salmon  is  limited  by 
the  extent  of  Federal  lands  and  the  fact 
that  Federal  land  ownership  is  not 
uniformly  distributed  in  watersheds 
within  the  affected  ESUs.  The  extent 
and  distribution  of  Federal  lands  limits 
the  NFP's  ability  to  achieve  its  aquatic 
habitat  restoration  objectives  at 
watershed  and  river  basin  scales  and 
highlights  the  importance  of 
complementary  salmon  habitat 
conservation  measures  on  nonfederal 
lands  within  the  subject  ESUs. 

On  February  25, 1995,  the  U.S.  Forest 
Service  and  Bureau  of  Land 
Management  adopted  Implementation  of 
Interim  Strategies  for  Managing 
Anadromous  Fish-producing 
Watersheds  in  eastern  Oregon  and 
Washington,  Idaho,  and  portions  of 
Cahfomia  (knowrn  as  PACFISH).  The 
strategy  was  developed  in  response  to 
significant  declines  in  naturally- 
reproducing  salmonid  stocks,  including 
chinook  salmon,  and  widespread 
degradation  of  anadromous  fish  habitat 
throughout  Federal  lands  in  Idaho, 
Washington,  Oregon,  and  California 
outside  the  range  of  the  northern 
spotted  owl.  Like  the  NFP,  PACFISH  is 
an  attempt  to  provide  a  consistent 
approach  for  maintaining  and  restoring 
aquatic  and  riparian  habitat  conditions 
which,  in  turn,  are  expected  to  promote 
the  sustained  natural  production  of 
anadromous  fish.  However,  as  with  the 
NFP,  PACnSH  is  limited  by  the  extent 
of  Federal  lands  and  Federal  land 
ownership  is  not  uniformly  distributed 
in  watersheds  within  all  the  affected 
ESUs. 

Within  the  range  of  several  chinook 
salmon  ESUs  [i.e.,  Southern  Oregon  and 
Cahfomia  Coastal,  Lower  Columbia 
River,  and  Puget  Sound),  much  of 
available  chinook  salmon  habitat  is 
covered  by  the  requirements  of  the  NFP. 
These  existing  conservation  efforts  have 
resulted  in  improvements  in  aquatic 


habitat  conditions  for  salmonids  within 
this  region. 

Since  the  adoption  of  the  NFP,  NMFS 
has  consulted  with  the  BLM  and  USPS 
on  ongoing  and  proposed  activities  that 
may  affect  anadromous  salmonids, 
including  chinook  salmon  and  their 
habitats.  During  this  period  of  time, 
NMFS  has  reviewed  thousands  of 
activities  throughout  northern 
California,  Oregon,  and  Washington  and 
helped  develop  numerous  programmatic 
biological  assessments  (BAs)  with  the 
BLM  and  the  USPS.  These  BAs  cover  a 
wide  range  of  management  activities, 
including  forest  and/or  resource  area- 
wide  routine  and  non-routine  road 
maintenance,  hazard  tree  removal,  range 
allotment  management,  watershed  and 
instream  restoration,  special  use  permits 
[e.g.,  mining,  ingress/egress),  timber  sale 
programs  (e.g.,  green  tree,  fuel 
reduction,  thinning,  regeneration,  and 
salvage),  and  BLM's  land  tenure 
adjustment  program.  Numerous  other 
project-specific  BAs  were  also  consulted 
and  conferenced  upon.  These  National 
Forest  and  BLM  Resource  Area-wide 
BAs  include  region-specific  best 
management  practices,  all  necessary 
measures  to  minimize  impacts  for  all 
listed  or  proposed  anadromous 
salmonids,  monitoring,  and 
environmental  baseline  checklists  for 
each  project.  These  BA's  have  resulted 
in  a  more  consistent  approach  to 
management  of  Federal  lands 
throughout  the  NFP  and  PACFISH  areas. 

2.  Federal/State  Land  and  Water 
Management  in  California 

California's  Central  Valley  chinook 
salmon  have  been  the  subject  of  many 
conservation  efforts  aimed  at  restoring 
the  Sacramento  and  San  Joaquin  Rivers 
over  several  decades.  Past  efforts  have 
generally  been  unsuccessful  at  reducing 
the  risks  facing  Central  Valley  chinook 
salmon.  Despite  a  long  history  of  , 

unproductive  conservation  and 
protection  efforts,  Federal,  state  and 
private  stakeholders  joined  to  urge 
Congressional  passage  of  the  Central 
Valley  Project  Improvement  Act 
(CVPL\)  in  1992.  followed  by  the 
signing  of  the  CALFED  Bay-Delta 
Accord  (Accord)  in  December  1994.  The 
Bay-Delta  Accord  detailed  interim 
measures  for  environmental  protection 
and  paved  the  way  for  the  development 
of  the  long-term  CALFED  Bay-Delta 
Program.  The  CALFED  Bay-Delta 
Program  which  began  in  June  of  1995  is 
a  planning  effort  between  state  and 
federal  agencies  for  developing  a  long- 
range,  comprehensive  solution  for  the 
Bay-Delta  Estuary  and  its  watershed. 
Collectively,  the  CVPLA  and  CALFED 
Bay-Delta  conservation  programs  may 
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provide  a  comprehensive  conservation 
response  to  the  extensive  ecolo^c 
problems  focing  at-risk  salmonids.  The 
CVPIA  and  the  CALFED  Bay-Delta 
Program  are  described  in  more  detail  in 
the  Efforts  Being  Made  to  Protect  West 
Coast  Chinook  Salmon  section. 

3.  State  Land  Management 

The  California  Department  of  Forestry 
and  Fire  Protection  (CDF)  enforces  the 
State  of  California's  forest  practice  rules 
(CFPRs)  which  are  promulgated  through 
the  Board  of  Forestiy  (BOF).  The  CFPRs 
contain  provisions  that  provide 
significant  protection  for  chinook 
saunoD  if  fully  implemented.  However, 
NMFS  believes  the  CFPRs  do  not  secure 
properly  functioning  riparian  habitat. 
Specifically,  the  CFPRs  do  not 
adequately  address  large  woody  debris 
recruitment,  streamside  tree  retention  to 
maintain  bank  stability,  and  canopy 
retention  standards  that  assure  stream 
temperatures  are  properly  functioning 
for  all  life  stages  of  chinook  salmon.  The 
current  process  for  approving  Timber 
Harvest  Plans  (THPs)  under  the  CFPRs 
does  not  include  monitoring  of  timber 
harvest  operations  to  determine  whether 
a  particular  operation  damaged  habitat 
and,  if  so,  how  it  might  be  mitigated  in 
future  THPs.  The  CFPR  rule  that  permits 
salvage  logging  is  also  an  area  where 
better  environmental  review  and 
monitoring  could  ensure  better 
protection  for  chinook  salmon.  For  these 
reasons,  NMFS  is  working  to  improve 
the  condition  of  rifiarian  buffers  in 
ongoing  habitat  conservation  plan 
negotiations  with  private  landowners. 

The  Oregon  Forest  Practices  Act 
(OFPA),  while  modified  in  1995  and 
improved  over  the  previous  OFPA,  does 
not  have  implementing  rules  that 
adequately  protect  salmonid  habitat.  In 
particular,  tne  current  OFPA  does  not 
provide  adequate  protection  for  the 
/production  and  introduction  of  large 
woody  debris  (LWD)  to  medium,  small 
and  non-fish  bearing  streams.  Small 
non-fish  bearing  streams  are  vitally 
important  to  the  quality  of  downstream 
habitats.  These  streams  carry  water, 
sediment,  nutrients,  and  LWD  from 
upper  portions  of  the  watershed.  The 
quality  of  downstream  habitats  is 
determined,  in  part,  by  the  timing  and 
amount  of  organic  and  inorganic 
materials  provided  by  these  small 
streams  (Chamberlin  et  al.  in  Meehan, 
1991).  Given  the  existing  depleted 
condition  of  most  riparian  forests  on 
non-Federal  lands,  the  time  needed  to 
attain  mature  forest  conditions,  the  lack 
of  adequate  protection  for  non-riparian 
LWD  sources  in  landslide-prone  areas 
and  small  headwater  streams  (which 
account  for  about  half  the  wood  found 


naturally  in  stream  channels)  (Burnett 
and  Reeves,  1997  citing  Van  Sickle  and 
Gregory,  1990;  McDade  et  al.,  1990;  and 
McGreary,  1994),  and  current  rotation 
schedules  (approximately  50  years), 
there  is  a  low  probability  that  adequate 
LWD  recruitment  could  be  achieved 
under  the  current  requirements  of  the 
OFPA.  Also,  the  OFPA  does  not 
adequately  consider  and  manage  timber 
harvest  and  road  construction  on 
sensitive,  unstable  slopes  subject  to 
mass  wasting,  nor  does  it  address 
cumulative  effects.  These  issues,  and 
other  concerns  about  the  OFPA  have 
been  analyzed  in  detail  in  a  recent 
document  prepared  by  NMFS.  The 
document,  entitled  "A  Draft  Proposal 
Concerning  Oregon  Forest  Practices" 
was  submitted  to  the  Oregon  Board  of 
Forestry  Memorandum  of  Agreement 
Advisory  Committee  and  to  the  Oregon 
Governor's  Office  to  advance  potential 
improvements  in  Oregon  forest  practices 
(OFF)  (NMFS  OFF  Draft,  February  17, 
1998). 

The  Washington  Department  of 
Natural  Resoiirces  implements  and 
enforces  the  State  of  Washington's  forest 
practice  rules  (WFPRs)  which  are 
promulgated  through  the  Forest 
Practices  Board.  These  WFPRs  contain 
provisions  that  can  be  protective  of 
chinook  sahnon  if  fully  implemented. 
This  is  possible  given  that  the  WFPRs 
are  based  on  adaptive  management  of 
forest  lands  through  watershed  analysis, 
development  of  site-specific  land 
management  prescriptions,  and 
monitoring.  Watershed  Analysis 
prescriptions  can  exceed  WFPR 
minimimis  for  stream  and  riparian 
protection.  However,  NMFS  beUeves  the 
WFPRs,  including  watershed  analysis, 
do  not  provide  properly  functioning 
riparian  and  instream  habitats. 
Specifically,  the  base  WFPRs  do  not 
adequately  address  LWD  recruitment, 
tree  retention  to  maintain  stream  bank 
integrity  and  channel  networks  within 
floodplains,  and  chronic  and  episodic 
inputs  of  coarse  and  fine  sediment  that 
maintain  habitats  that  are  properly 
functioning  for  all  chinook  salmon  life 
stages. 

4.  Dredge,  Fill,  and  hi  water 
Construction  Programs 

The  Array  Corps  of  Engineers  (COE) 
regulates  removal/fill  activities  under 
section  404  of  the  Clean  Water  Act 
(CWA),  which  requires  that  the  COE  not 
permit  a  discharge  that  would  "cause  or 
contribute  to  significant  degradation  of 
the  waters  of  the  United  States."  One  of 
the  factors  that  must  be  considered  in 
this  determination  is  ciimulative  effects. 
However,  the  COE  guidelines  do  not 
specify  a  methodc^ogy  for  assessing 


cumulative  impacts  or  how  much 
weight  to  assign  them  in  decision- 
making. Furthermore,  the  COE  does  not 
have  in  place  any  process  to  address  the 
additive  effects  of  the  continued 
development  of  waterfront,  riverine, 
coastal,  and  wetland  properties. 

5.  Water  QuaUty  Programs 

The  Federal  Clean  Water  Act  (CWA), 
enforced  in  part  by  the  Environmental 
Protection  Ageacy  (EPA),  is  intended  to 
protect  benefidal  uses,  including 
fishery  resources.  To  date, 
implementation  has  not  been  effective 
in  adequately  protecting  fishery 
resources,  particularly  with  respect  to 
non-point  sources  of  pollution. 

Section  303(d)(1)(C)  and  P)  of  the 
CWA  requires  states  to  prepare  Total 
Maximum  Daily  Loads  (TMDLs)  for  all 
water  bodies  that  do  not  meet  State 
water  quality  standards.  TMDLs  are  a 
method  for  qutntitative  assessment  of 
enviroiunental  problems  in  a  watershed 
and  identifying  pollution  reductions 
needed  to  protect  drinking  water, 
aquatic  life,  recreation,  and  Other  use  of 
rivers,  lakes,  and  streams.  TMDLs  may 
address  all  pollution  sources  including 
point  sources  such  as  sewage  or 
industrial  plant  discharges,  and  non- 
point  discharges  such  as  runoff  from 
roads,  farm  fields,  and  forests. 

The  CWA  gives  state  governments  the 
primary  responsibility  for  establishing 
TMDLs.  However,  EPA  is  required  to  do 
so  if  a  state  does  not  meet  this 
responsibihty.  In  California,  as  a  resuh 
of  recent  litigaition,  the  EPA  has  made  a 
legal  commitment  guaranteeing  that 
eitiier  EPA  or  the  State  will  establish 
TMDLs  that  identify  pollution  reduction 
targets  for  18  impaired  river  basins  in 
northern  Caliibmia  by  the  year  2007. 
California  has  made  a  commitment  to 
establish  TMDLs  for  approximately  half 
the  18  river  basins  by  2067.  The  EPA 
will  develop  TMDLs  for  the  remaining 
basins  and  hat  also  agreed  to  complete 
all  TMDLS  if  the  State  fails  to  meet  its 
commitment  within  the  agreed  upon 
time  frame. 

State  agencies  in  Oregon  are 
committed  to  completing  TMDLs  for 
coastal  drainages  within  4  years,  and  all 
impaired  waters  within  10  years. 
Similarly  ambitious  schedules  are  being 
developed  for  Washington  and 
Califomia. 

The  ability  of  these  TMDLs  to  protect 
chinook  salmon  should  be  significant  in 
the  long  term;  however,  it  will  be 
difficult  to  develop  them  quickly  in  the 
short  term  and  their  efficacy  in 
protecting  chinook  salmon  habitat  will 
be  imknown  lor  years  to  come. 
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E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Natural  climatic  conditions  have 
exacerbated  the  problems  associated 
with  degraded  and  altered  riverine  and 
estuarine  habitats.  Persistent  drought 
conditions  have  reduced  already  Umited 
spawning,  rearing  and  migration  habitat. 
Climatic  conditions  appear  to  have 
resulted  in  decreased  ocean 
productivity  which,  during  more 
productive  periods,  may  offset  poor 
productivity  caused  by  degraded 
freshwater  habitat  conditions. 

In  an  attempt  to  mitigate  the  loss  of 
habitat,  extensive  hatchery  programs 
have  been  implemented  throughout  the 
range  of  west  coast  chinook  salmon. 
While  some  of  these  programs  have 
succeeded  in  providing  fishing 
opportunities,  the  impacts  of  these 
programs  on  native,  naturally- 
reproducing  stocks  are  not  well 
understood.  Competition,  genetic 
introgression,  and  disease  transmission 
resulting  from  hatchery  introductions 
may  significantly  reduce  the  production 
and  survival  of  native,  naturally- 
reproducing  chinook  salmon  (NMFS, 
1996a).  Collection  of  native  chinook 
salmon  for  hatchery  broodstock  . 
purposes  often  harms  small  or 
dwindling  natural  populations. 
Artificial  propagation  may  play  an 
important  role  in  chinook  salmon 
recovery  and  some  hatchery  populations 
of  chinook  salmon  may  be  deemed 
essential  for  the  recovery  of  threatened 
or  endangered  chinook  salmon  ESUs 
(see  Proposed  Determination  section). 

In  the  past,  non-native  chinook 
salmon  stocks  have  been  introduced  as 
broodstock  in  hatcheries  and  widely 
transplanted  in  many  coastal  rivers  and 
streams  throughout  the  range  of  the 
proposed  chinook  salmon  ESUs  (Bryant, 
1994;  Myers  et  al.,  1998).  Because  of 
problems  associated  with  this  practice, 
CaUfomia  E)epartment  of  Fish  and  Game 
(CDFG)  developed  its  Salmon  and 
Steelhead  Stock  Management  PoUcy. 
This  policy  recognizes  that  such  stock 
mixing  is  detrimental  and  seeks  to 
maintain  the  genetic  integrity  of  all 
identifiable  CaUfomia  stocks  of  chinook 
salmon  and  other  salmonids,  as  well  as 
minimize  interactions  between  hatchery 
and  natiual  populations.  To  protect  the 
genetic  integrity  of  salmon  and 
steelhead  stocks,  this  policy  directs 
CDFG  to  evaluate  each  salmon  and 
steelhead  stream  and  classify  it 
according  to  its  probable  genetic  soiurce 
and  degree  of  integrity. 

Hatchery  programs  and  harvest 
management  have  strongly  influenced 
chinook  salmon  populations  in  the 
Central  Valley,  California  ESU,  the 


Puget  Sound  ESU,  the  Lower  Columbia 
River  ESU,  the  Upper  Willamette  ESU, 
and  the  Upper  Columbia  River  spring- 
run  ESU.  Hatchery  programs  intended 
to  compensate  for  habitat  losses  have 
masked  declines  in  natural  stocks  and 
have  created  unrealistic  expectations  for 
fisheries. 

The  three  state  agencies  (California 
Department  of  Fish  and  Game,  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  Washington  Department  of  Fish  and 
Wildlife)  have  adopted  and  are 
implementing  natural  salmonid  policies 
designed  to  limit  hatchery  influences  on 
natural,  indigenous  chinook  salmon. 
While  some  limits  have  been  placed  on 
hatchery  production  of  anadromous 
salmonids.  more  careful  management  of 
current  programs  and  scrutiny  of 
proposed  programs  is  necessary  in  order 
to  minimize  impacts  on  Hsted  species. 

Eflforts  Being  Made  To  Protect  West 
Coast  Chinook  Salmon 

Section  4(b)(1)(A)  of  the  ESA  requires 
the  Secretary  of  Commerce  to  make 
listing  determinations  solely  on  the 
basis  of  the  best  scientific  and 
commercial  data  available  and  after 
taking  into  account  efforts  being  made 
-to  protect  a  species.  Therefore,  in 
making  its  listing  determinations,  NMFS 
first  assesses  chinook  salmon  status  and 
identifies  factors  that  have  lead  to  its 
decline.  NMFS  then  assesses  existing 
conservation  actions  to  determine  if 
those  measures  amehorate  the  risks 
faced  by  chinook  salmon. 

In  judging  the  efficacy  of  existing 
conservation  efforts,  NMFS  considers 
the  following:  (1)  The  substantive, 
protective,  and  conservation  elements  of 
such  efforts:  (2)  the  degree  of  certainty 
such  efforts  will  be  reUably 
implemented;  and  (3)  the  presence  of 
monitoring  provisions  that  permit 
adaptive  management  (NMFS  1996b).  In 
some  cases,  conservation  efforts  may  be 
relatively  new  and  may  not  have  had 
time  to  demonstrate  their  biological 
benefit.  In  such  cases,  provisions  for 
adequate  monitoring  and  funding  of 
conservation  efforts  are  essential  to 
ensure  intended  conservation  benefits 
are  realized  (see  NMFS  1996b,  see  also 
62  FR  24602-24607,  May  6.  1997). 

During  a  previous  status  review  for 
west  coast  steelhead.  NMFS  reviewed 
an  array  of  protective  efforts  for 
steelhead  and  other  salmonids, 
including  chinook  salmon,  ranging  in 
scope  from  regional  strategies  to  local 
watershed  initiatives.  NMFS 
summarized  some  of  the  major  efforts  in 
a  document  entitled  "Steelhead 
Conservation  Efforts:  A  Supplement  to 
the  Notice  of  Determination  for  West 
Coast  Steelhead  Under  the  Endangered 


Species  Act."tNMFS.  1996).  This 
document  is  available  upon  request  (see 
ADDRESSES). 

Several  more  recently  developed 
protective  efforts  have  been  directed 
towards  the  conservation  of  various 
salmonids  and  the  watersheds 
supporting  them.  These  efforts  may 
affect  recovery  of  chinook  salmon  in 
CaUfomia,  Oregon  and  Washington. 

State  of  California  Protective  ^4easu^es 
for  Central  Valley  Chinook' 

Spring-  and  fall/late  fall-mn  chinook 
salmon  in  Califomia's  Central  Valley  are 
beginning  to  benefit  from  two  major 
conservation  initiatives  that  are  under 
development  and  simultaneously  being 
implemented  to  conserve  and  restore 
salmonid  and  other  fishery  resources  in 
the  rivers  and  streams  of  the  Central 
Valley,  including  the  Bay-Delta  region. 
The  first  of  these  initiatives  is  the 
Central  Valley  Project  Improvement  Act 
(CVPIA)  which  Congress  passed  in 
1992.  The  CVPIA  is  intended  to  remedy 
habitat  and  other  problems  associated 
with  the  construction  and  operation  of 
the  Bureau  of  Reclamation's  (BOR) 
Central  Valley  Project.  The  CVPIA  has 
two  key  habitat  restoration  features 
related  to  the  recovery  of  chinook 
salmon  in  the  Central  Valley.  First,  it 
directs  the  Secretary  of  the  Interior  to 
develop  and  implement  a  program  that 
makes  all  reasonable  efforts  to  double 
natural  production  of  anadromous  fish 
in  Central  Valley  streams  (Section 
3406(b)(1))  by  the  year  2002.  The  U.S. 
Fish  and  Wildlife  Service  (FWS) 
approached  implementation  of  this 
CVPIA  directive  through  development 
of  the  Anadromous  Fish  Restoration 
Program  (AFRP).  The  AFRP  contains  a 
total  of  172  actions  and  117  evaluations. 
The  Department  of  the  Interior  (DOTI) 
intends  to  finalize  the  AFRP  in  1998 
upon  completion  of  the  Programmatic 
Environmental  Impact  Statement,  which 
is  required  by  Section  3409  of  the 
CVPIA.  Secondly,  the  CVPIA  annually 
dedicates  up  to  800.000  acre  feet  (AF)  of 
water  flows  for  fish,  wildlife,  and 
habitat  restoration  purposes  (Section 
3406(b)(2)),  and  provides  for  the 
acquisition  of  additional  water  to 
supplement  the  800,000  AF  (Section 
3406(b)(3)).  The  FWS,  in  consultation 
with  other  Federal  and  State  agencies, 
directs  the  use  of  these  dedicated  water 
flows. 

On  November  20, 1997,  DOI  released 
its  final  administrative  proposal  on  the 
management  of  Section  340(b)(2)  water 
and  a  set  of  flow-related  actions  for  the 
use  of  so-called  (b)(2)  water  during  the 
next  five  years.  These  plans  will  be 
continuously  updated  to  include  new 
information,  consistent  with  the 
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adaptive  management  approach 
described  in  the  AFRP.  To  make 
restoration  efforts  as  efficient  as 
possible,  the  AFRP  has  committed  to 
coordinate  restoration  efforts  with  those 
developed  and  implemented  by  other 
groups  or  programs,  including  the 
CALFED  Bay-Delta  program. 
Federal  funding  has  been 
appropriated  since  1995  to  implement 
restoration  projects  identified  through 
the  AFRP  planning  and  development 
process,  or  through  complementary 
programs  such  as  the  CALFED  Bay-Delta 
Program.  In  1996,  a  total  of  $1.9  million 
was  obUgated  for  11  restoration  projects 
or  evaluations  identified  through  the 
AFRP  ptaiming  process.  These  projects 
included  restoration  management 
planning  efforts  in  the  lower  Tuolumne 
River,  Deer  Creek,  and  Butte  Creek, 
modification  of  a  fish  ladder  on  the 
Yuba  River,  acquisition  of  riparian 
property  and  easements  on  Pine  Creek 
and  Big  Chico  Creek,  water  exchange 
pump  and  riparian  restoration  projects 
on  Mill  Creek,  and  several  monitoring 
and  evaluation  projects.  In  1997,  $9.7 
million  was  obligated  for  over  30 
projects  located  throughout  the  Central 
Valley.  The  AFRP's  projected  budget  for 
restoration  projects  in  the  Central  Valley 
in  1998  is  $8.2  milUon.  The  ARFP's 
1998  work  plan  identifies  27  high 
priority  projects  for  funding,  and  an 
additional  14  projects  which  will 
proceed  contingent  on  additional 
hinding.  An  estimated  $20  million  to 
$35  million  will  be  spent  on  AFRP 
restoration  actions  per  year  for  25  years 
($500  million  to  $875  million  estimated 
total),  most  of  which  will  be  closely 
integrated  with  funding  for  habitat 
restoration  activities  as  part  of  the 
CALFED  Bay-Delta  proj^ram. 

During  1996  and  1997,  the  AFRP 
implemented  several  fish  fiow  and 
habitat  restoration  actions  using  the 
CVPIA  provisions.  Specific  actions 
included  limiting  Delta  water  exports 
for  fisheries  protection,  closing  the  Delta 
Cross  Channel  gates  to  minimize  the 
diversion  of  juvenile  chinook  salmon 
from  the  Sacramento  River  into  the 
Delta,  and  modifying  the  operation  of 
water  project  facilities  in  the  Delta  to 
evaluate  the  benefits  of  actions  taken  to 
protect  juvenile  chinook  salmon.  NMFS 
expects  that  similar  fisheries  protection 
measures  will  be  implemented  in  1998 
depending  on  actual  hydrological 
conditions. 

The  second  and  very  ambitious 
initiative  that  benefits  Central  Valley 
spring  and  fall/late-fall  chinook  salmon 
is  the  CALFED  Bay-Delta  Program,  hi 
June  1994,  state  and  Federal  agencies 
signed  a  framework  agreement  that 
pledged  all  agencies  to  work  together  to 


formulate  water  quality  standards  to 
protect  the  Bay-Etelta,  coordinate  state 
and  Federal  water  project  operations, 
and  develop  a  long-term  Bay-Delta 
restoration  program.  In  December  1994, 
a  diverse  group  of  State  and  Federal 
agencies,  water  agencies  and 
environmental  organizations  signed  The 
Bay-Delta  Accord  which  set  out  specific 
interim  (3-year)  measures  for 
environmental  protection,  including 
protection  lor  Central  Valley  chinook 
stocks.  The  CALFED  Bay-Delta  Program, 
which  began  in  June,  1995,  is  charged 
with  developing  the  long-term  Bay-Delta 
solution  and  restoration  program. 

Three  types  of  environmental 
protection  *nd  restoration  measures  are 
detailed  in  the  1994  Bay-Delta  Accord: 
(1)  The  control  of  fireshwater  outflow  in 
the  Delta  to  improve  estuarine 
conditions  in  the  shallow-water  habitat 
of  the  Bay-Delta  estuary  (Category  I 
measures).  (2)  the  regulation  of  water 
project  operations  and  flows  to 
minimize  harmful  environmental 
impacts  of  water  expcvts  (Category  n 
measures),  and  (3)  the  funding  and 
implementation  of  projects  to  address 
non-flow  related  factors  affecting  the 
Bay-Delta  ecosystem  such  as  unscreened 
diversions,  physical  habitat  degradation, 
and  pollution  (Category  III  measures). 
Many  of  the  Category  I  and  II  measures 
identified  in  the  agreement  were 
implemented  by  a  Water  Quality 
Control  Plan  that  was  Adopted  by  the 
State  Water  Resources  Control  Board  in 
1995.  Efforts  were  also  initiated  to 
implement  Category  ID  non-flow 
projects  beginning  in  1995  and  these 
have  continued  to  the  present. 

In  1995  and  1996,  the  Category  III 
program  approved  a  total  of  $21.1 
million  in  funding  for  a  large  nimiber  of 
habitat  restoration,  fish  screening,  land 
acquisition,  research  and  monitoring, 
watershed  planning,  and  fish  passage 
projects  distributed  throughout  the 
Sacramento/San  Joaquin  River  basins, 
their  tributaries  and  the  Bay-Delta 
system.  Additional  funding  was 
provided  for  most  of  these  projects  from 
the  CVPIA  or  other  funding  sources,  and 
many  constitute  specific  restoration 
actions  identified  in  the  draft  Ecosystem 
Restoration  Program  Plan  (ERPP)  that  is 
being  developed  as  part  of  the 
comprehensive  long-term  CALFED  Bay- 
Delta  program.  The  total  funding 
obligation  for  these  projects  exceeded 
$40  million.  A  description  of  these 
projects,  the  project  proponent,  the 
funding  commitments,  and  the  project 
status  are  described  in  a  March  1997 
summary  document.  In  1997,  the 
CALFED  Bay-Delta  program  announced 
its  intention  to  fund  a  total  of  51 
additional  projects  using  nearly  $61 


million  in  Category  in  funding. 
Additional  funding  of  nearly  $40 
million  was  also  available  as  a  cost 
share  for  other  projects  if  additional 
high  priority  projects  could  be 
identified.  The  selection  of  these  51 
projects  were  intended  to  address 
specific  stressors  or  factors  for  decline 
that  were  identified  in  the  planning 
process  leading  to  development  of  the 
ERPP.  The  vast  majority  of  these  funds 
(nearly  n  percent)  were  allocated  to 
projects  addressing  floodplain/marsh 
plain  changes  and  changes  in  river 
channel  form.  An  additional  10  percent 
was  targeted  at  entrainment  problems, 
while  8  percent  addressed  water  quality 
problems.  Of  the  total  funds  committed 
to  new  projects,  87  percent  will  be 
expended  for  implementation  projects, 
with  the  balance  expended  for 
watershed  planning,  monitoring,  and 
research. 

Central  Valley  spring  and  fall/late-fall 
chinook  salmon  have  benefited  from  the 
expenditure  of  these  restoration 
program  funds  through  the  placement  of 
new  fish  screens,  modifications  of 
barriers  to  fish  passage,  and  habitat 
restoration  projects,  and  additional 
benefits  are  expected  to  accrue  to  these 
populations  in  the  future  as  new 
projects  are  implemented.  In  the  long- 
term,  NMFS  is  hopehil  that  the  CVPL\ 
and  CALFED  Bay-Delta  conservation 
programs  described  above  can  be 
focused  and  implemented  to  provide  a 
comprehensive  conservation  response  to 
the  extensive  habitat  problems  facing 
chinook  salmon  and  other  species  in  the 
Central  Valley.  To  date,  however, 
projects  funded  by  these  programs  have 
focused  on  addressing  habitat  problems 
facing  these  and  other  species,  and  have 
placed  an  emphasis  on  problems 
associated  with  freshwater  and  ocean 
harvest  or  hatchery  management 
practices.  The  CALFED  Bay-Delta 
Program's  draft  ERPP  acknowledges  that 
current  hatchery  practices  and 
freshwater  and  ocean  harvest 
management  practices  are  stressors  (or 
risk  factors)  that  are  adversely  affecting 
natural  chinook  salmon  populations  in 
the  Central  Valley.  It  also  identifies 
general  changes  tihat  may  be  needed  to 
reduce  the  impacts  of  these  stressors, 
and  incorporates  the  need  for  improved 
harvest  and  hatchery  management  in  its 
programmatic  implementation  plan. 
However,  no  Category  in  funding  has 
been  targeted  at  these  problems  to  date, 
and  a  focused  plan  with  both  a  near-  and 
long-term  implementation  strategy  to 
deal  with  these  problems  still  needs  to 
be  developed.  Many  habitat  restoration 
projects  or  activities  identified  in  the 
ERPP  have  been  funded  and  are  in  the 
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process  of  being  implemented  as 
discussed  above.  Other  components  of 
the  restoration  plan  will  be  carried  out 
as  peurt  of  its  long-term  implementation. 
NMFS  is  encouraged  by  the  ecosystem 
planning  and  restoration  strategy 
developed  for  chinook  salmon  in 
Central  Valley  and  Bay-Delta  ecosystem. 
However,  several  risk  factors  that  have 
been  identified  by  NMFS  as  adversely 
affecting  chinook  salmon  in  the  Central 
Valley  have  not  been  adequately 
addressed,  and  plans  for  ueir 
implementation  needs  to  be  developed. 
These  risk  factors  include  large  hatchery 
programs  and  practices  that  are 
adversely  affecting  natural  populations 
of  spring  and  fall/late-fall  chinook 
salmon,  and  masking  oiu'  ability  to 
confidently  assess  the  status  of  naturally 
spawning  populations;  and  ocean  and 
freshwater  harvest  rates  on  natural 
stocks  of  spring  and  fall/late-fall 
chinook  s^mon  stocks  (hatchery  and 
natural)  that  may  exceed  the  basin's 
ability  to  naturally  sustain  these  ESUs. 

Because  the  full  scope  and 
implementation  strategy  for  the 
CALFED  Bay-Delta  Program's  long-term 
restoration  program  have  yet  to  be 
finalized  and  a  focused  strategy  to 
address  impacts  bom  harvest  and 
hatchery  practices  has  yet  to  be 
adequately  developed,  NMFS  believes 
that  the  conservation  benefits  provided 
for  by  the  CALFED  restoration  program 
and  other  complementary  programs  are 
not  currently  sufficient  to  reduce  the 
substantial  risks  facing  Central  Valley 
spring-run  and  fall/late  fall-run  chinook 
salmon.  NMFS  is  committed  to  working 
closely  with  the  State  and  the  CALFED 
Bay-Dielta  Program  to  build  on  the  draft 
ERPP  and  its  implementation  strategy  to 
ensure  that  all  risks  to  spring-nm  and 
fall/late  fall-run  chinook  salmon, 
including  those  resulting  from  current 
hatchery  and  harvest  practices,  are 
properly  addressed  in  the  future. 

State  of  Oregon  Conservation  Measures 

In  April  1996,  the  Governor  of  Oregon 
completed  and  submitted  to  NMFS  a 
comprehensive  conservation  plan 
directed  specifically  at  coho  salmon 
stocks  on  the  Coast  of  Oregon.  This 
plan,  termed  the  Oregon  Plan  for  . 
Salmon  and  Watersheds  (OPSW) 
(formerly  known  as  the  Oregon  Coastal 
Salmon  Restoration  Initiative)  has 
recently  been  expanded  to  include 
conservation  measures  for  coastal 
steelhead  stocks  (Oregon,  1998).  For  a 
detailed  description  of  the  OPSW,  refer 
to  the  May  6, 1997,  listing 
determination  for  Southern  Oregon/ 
Northern  California  coho  salmon  (62  FR 
24602-24606).  The  essential  features  of 
the  OPSW  include  the  following: 


1.  Identifies  and  addresses  all  factors 
for  decline  of  coastal  coho  and 
steelhead,  most  notably,  those  factors 
relating  to  harvest,  habitat,  and  hatchery 
activities. 

2.  State  agencies  whose  activities 
affect  salmon  are  held  accountable  for 
coordinating  their  programs  in  a  manner 
that  conserves  and  restores  the  species 
and  their  habitat. 

3.  Developed  a  framework  for 
prioritizing  conservation  and  restoration 
efforts. 

4.  Developed  a  comprehensive 
monitoring  plan  that  coordinates 
Federal,  state,  and  local  efforts  to 
improve  current  knowledge  of 
freshwater  and  marine  conditions, 
determine  populations  trends,  evaluate 
the  effects  of  artificial  propagation,  and 
rate  the  OPSW's  success  or  failure  in 
restoring  the  salmon. 

5.  Actions  to  conserve  and  restore 
salmon  must  be  worked  out  by 
commimities  and  landowners— those 
who  possess  local  knowledge  of 
problems  and  who  have  a  genuine  stake 
in  the  outcome.  - 

6.  The  principle  of  adaptive 
management  coordinates  the 
prioritization,  monitoring  and 
implementation  elements  of  this 
conservation  plan.  Through  this 
process,  there  is  an  explicit  mechanism 
for  learning  from  experience,  evaluating 
alternative  approaches,  and  making 
needed  changes  in  the  programs  and 
measures. 

7.  The  Independent  Multidisciplinary 
Science  Team  (IMST)  provides  an 
independent  audit  of  the  OPSW's 
strengths  and  weaknesses.  The  IMST 
assists  the  adaptive  management 
process  by  compiling  new  information 
into  an  annual  review  of  goals, 
objectives,  and  strategies,  and  by 
recommending  changes. 

8.  The  annual  report  made  to  the 
Governor,  the  legislature,  and  the  pubUc 
will  help  the  agencies  make  the 
adjustments  described  for  the  adaptive 
managementprocess. 

While  NMFS  recognizes  that  many  of 
the  ongoing  protective  efforts  are  Ukely 
to  promote  the  conservation  of  chinook 
and  other  salmonids,  in  the  aggregate, 
they  have  not  yet  achieved  chinook 
salmon  conservation  at  a  scale  that  is 
adequate  to  protect  and  conserve  the 
eight  ESUs  proposed  for  listing  (seven 
newly  defined  ESUs  and  one  redefined 
ESU).  NMFS  believes  that  most  existing 
efforts  lack  some  of  the  critical  elements 
needed  to  provide  a  high  degree  of 
certainty  that  the  efforts  will  be 
successful.  These  elements  include:  (1) 
identification  of  specific  factors  for 
decline;  (2)  immediate  measures 
required  to  protect  the  best  remaining 


populaticms  and  habitats  and  priorities 
for  restoraticHi  activities;  (3)  expUcit  and 
quantifiable  objectives  and  time  lines; 

(4)  adequate  and  reliable  funding;  and 

(5)  monitoring  programs  to  determine 
the  effectiveness  of  actions,  including 
methods  to  measure  whether  recovery 
objectives  are  being  met  (NMFS  Coastal 
Salmon  Conservation:  Working 
Guidance  For  Comprehensive  Salmon 
Restoration  Initiatives  on  the  Pacific 
Coast,  September  15, 1996). 

The  best  available  scientific 
information  on  the  biological  status  of 
the  species  supports  a  proposed  listing 
of  eight  chinook  salmon  ESUs  under  the 
ESA  (see  Proposed  Determination). 
NMFS  concludes  that  existing 
protective  efforts  at  this  time  are 
inadequate  to  alter  the  proposed 
determination  of  threatened  or 
endangered  for  these  eight  chinook 
salmon  ESUs.  However,  during  the 
period  between  publication  of  this 
proposed  rule  and  publication  of  a  final 
rule,  NMFS  will  continue  to  solicit 
information  regarding  existing 
protective  efforts  (see  Public  Comments 
Solicited).  NMFS  also  will  work  with 
Federal,  state  and  tribal  fisheries 
managers  to  evaluate  and  enhance  the 
efficacy  of  the  various  salmonid 
conservation  efforts. 

Proposed  Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an  endangered  sf>ecies  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range  (16 
U.S.C.  §  1532(6)  and  (20)).  Section 
4(b)(1)  of  the  ESA  requires  that  the 
listing  determination  be  based  solely  on 
the  best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any,  being 
made  to  protect  such  species. 

Based  on  results  from  its  coastwide 
assessment,  NMFS  has  concluded  that 
on  the  west  coast  of  the  United  States, 
there  are  15  ESUs  of  chinook  salmon 
which  constitute  "species"  under  the 
ESA,  including  12  newly  identified 
ESUs.  After  evaluating  the  status  of 
these  12  ESUs.  NMFS  has  determined 
that  two  ESUs  (Central  Valley  spring- 
run  and  the  Upper  Columbia  River 
spring-run  ESUs)  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges.  NMFS  has  also 
determined  that  five  ESUs  (Central 
Valley  fall/late  fall-run,  Southern 
Oregon  and  California  Coastal,  Puget 
Sound,  Lower  Columbia  River,  Upper 
Willamette  River  ESUs)  are  likely  to 
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become  an  endangered  species  within 
the  foreseeable  hiture  throughout  all  or 
a  significant  portion  of  their  range. 
NMFS  proposes  to  list  these  ESUs  as 
such  at  this  time. 

The  listed  Snake  River  fall-run 
Chinook  salmon  ESU  is  proposed  to  be 
redefined  to  include  additional  fall-run 
Chinook  populations  from  the  Deschutes 
River.  NMFS  has  determined  this 
redefined  ESU  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  This 
proposed  reclassification  of  the  Snake 
River  fall-run  chinook  salmon  ESU  does 
not  affect  the  threatened  status  of  the 
currently  defined  ESU  (see  63  FR  1807, 
January  12,  1998). 

NMFS  has  also  renamed  one  ESU 
which  was  previously  reviewed  for 
listing.  The  Middle  Columbia  summer 
and  fall-run  ESU  is  renamed  the  Upper 
Columbia  River  summer  and  fall-run 
ESU  to  reflect  the  inclusion  of  the  fall- 
run  chinook  salmon  populations  from 
the  Columbia  River  above  The  Dalles 
Dam  in  the  newly  configured  Snake 
River  fall-run  ESU.  The  geographic 
boundaries  for  these  ESUs  (i.e.,  the 
watersheds  within  which  the  members 
of  the  ESU  spend  their  freshwater 
residence)  are  described  under  "ESU 
Determinations." 

NMFS  also  proposes  to  designate 
critical  habitat  for  each  of  the  proposed 
chinook  salmon  ESUs,  as  described  in 
the  following  section  entitled  Critical 
Habitat  for  Pacific  Coast  Chinook 
Salmon.  Proposed  critical  habitat  for 
each  chinook  salmon  ESU  proposed  for 
listing  has  been  characterized  in  that 
section,  as  well  as  in  tables  attached  to 
this  notice.  Existing  critical  habitat  for 
Snake  River  fall-run  chinook  salmon  is 
proposed  to  be  revised  to  include  the 
geographic  areas  of  the  redefined  Snake 
River  fall-run  ESU. 

Only  naturally  spavmed  chinook 
salmon  are  being  proposed  for  listing  as 
threatened  or  endangered  species  in 
each  of  the  8  ESUs.  Prior  to  the  final 
listing  determination,  NMFS  will 
examine  the  relationship  between 
hatchery  and  natural  chinook  salmon 
populations  in  these  ESUs,  and  assess 
whether  any  hatchery  populations  are 
essential  for  their  recovery.  This  may 
result  in  the  inclusion  of  specific 
hatchery  populations  as  part  of  a  listed 
ESU  in  NMFS'  final  determination. 

Conservation  Measures 

Conservation  measures  that  may 
apply  to  listed  species  as  endangered  or 
threatened  under  the  ESA  include 
conservation  measures  by  tribes,  states, 
local  governments,  and  private 
organizations,  Federal,  tribal,  and  state 


recovery  actions.  Federal  agency 
consultation  requirements,  prohibitions 
on  taking,  and  recognition.  Recognition 
through  listing  promotes  public 
awareness  and  conservation  actions  by 
Federal,  state,  tribal,  and  local  agencies, 
private  organizations,  and  individuals. 

Based  on  information  presented  in 
this  proposed  rule,  general  protective 
measures  that  could  be  implemented  to 
help  conserve  the  species  are  listed 
below.  This  list  does  not  constitute 
NMFS'  interpretation  of  a  recovery  plan 
under  section  4(f)  of  the  ESA. 

1.  Measures  could  be  taken  to 
promote  land  management  practices    ' 
that  protect  and  restore  chinook  salmon 
habitat.  Land  management  practices 
affecting  chinook  salmon  habitat 
include  timber  harvest,  road  building, 
agriculture,  livestock  grazing,  and  urban 
development. 

2.  Evaluation  of  existing  harvest 
regulations  could  identify  any  changes 
necessary  to  protect  chinook  salmon 
populations. 

3.  Artificial  propagation  programs 
could  be  required  to  incorporate 
practices  that  minimize  adverse  impacts 
upon  native  populations  of  chinook 
salmon. 

4.  Efforts  could  be  made  to  ensure  that 
existing  and  proposed  dam  facilities  are 
designed  and  operated  in  a  manner  that 
will  not  adversely  affect  chinook  salmon 
populations.  For  example,  NMFS  could 
require  that  fish  passage  facilities  at 
dams  effectively  pass  migrating  juvenile 
and  adult  chinook  salmon. 

5.  Water  diversions  could  have 
adequate  headgate  and  staff  gauge 
structures  installed  to  control  and 
monitor  water  usage  accurately.  Water 
rights  could  be  enforced  to  prevent 
irrigators  from  exceeding  the  amount  of 
water  to  which  they  are  legally  entitled. 

6.  Irrigation  diversions  affecting 
downstream  migrating  chinook  salmon 
could  be  screened.  A  thorough  review  of 
the  impact  of  irrigation  diversions  on 
chinook  salmon  could  be  conducted. 

NMFS  recognizes  that,  to  be 
successful,  protective  regulations  and 
recovery  programs  for  chinook  salmon 
will  need  to  be  developed  in  the  context 
of  conserving  aquatic  ecosystem  health. 
NMFS  believes  in  some  cases.  Federal 
lands  and  Federal  activities  may  bear  a 
preponderance  of  the  burden  in 
preserving  proposed  populations  and 
the  ecosystems  upon  which  they 
depend.  However,  throughout  the  range 
of  the  eight  ESUs  proposed  for  listing, 
chinook  salmon  habitat  occurs  and  is 
affected  by  activities  on  state,  tribal  or 
private  land.  Agricultural,  timber,  and 
urban  management  activities  on 
nonfederal  land  could  and  should  be 
conducted  in  a  manner  that  avoids 


adverse  effects  to  chinook  salmon 
habitat. 

NMFS  encourages  nonfederal 
landowners  to  assess  the  impacts  of 
their  actions  on  potentially  threatened 
or  endangered  salmonids.  In  particular, 
NMFS  encourages  the  formulation  of 
watershed  partnerships  to  promote 
conservation  in  accordance  with 
ecosystem  principles.  These 
partnerships  will  be  successful  only  if 
state,  tribal,  and  local  governments, 
landowner  representatives, 
conservationists,  and  Federal  and 
nonfederal  biologists  all  participate  and 
share  the  goal  of  restoring  chinook 
salmon  to  the  watersheds. 

Several  conservation  efforts  are 
underway  that  may  reverse  the  decline 
of  west  coast  chinook  salmon  and  other 
salmonids.  These  include  the  Northwest 
Forest  Plan  (on  Federal  lands  within  the 
range  of  the  northern  spotted  owl), 
PACFISH  (on  all  additional  Federal 
lands  with  anadromous  salmonid 
populations),  Oregon's  Plan  for  Salmon 
and  Watersheds  focussing  on  coho 
salmon  and  steelhead,  Washington's 
Wild  Stock  Restoration  Initiative,  the 
Central  Valley  Project  Improvement  Act 
and  the  CALFED  Bay-Delta  Program  (a 
joint  effort  by  California  and  several 
Federal  agencies  to  restore  the 
Sacramento  and  San  Joaquin  River 
estuary),  WyKam-Ush-Mi  Wa-Kish-Wit 
(The  Spirit  of  the  Salmon):  The 
Columbia  River  Anadromous  Fish 
Restoration  Plan  from  the  four  Native 
American  treaty  tribes  that  configure  the 
Columbia  River  Inter-tribal  Fish 
Commission  (CRTTFC)  (CRTTFC,  1996), 
and  NMFS"  Proposed  Recovery  Plan  for 
Snake  River  Salmon,  and  a  Draft 
Recovery  Plan  for  Sacramento  winter- 
run  Chinook  Salmon. 

State  of  California  Conservation 
Measures 

As  discussed  in  the  section  entitled 
Efforts  Being  Made  to  Protect  West 
Coast  Chinook  Salmon  above,  the 
CALFED  Bay-Delta  p'rogram  is 
developing  a  comprehensive  long-term 
restoration  plan  and  implementation 
strategy  that  is  intended  to  restore  the 
ecosystem  health  and  improve  water 
management  for  the  beneficial  uses  of 
the  Bay-Delta  ecosystem.  This  planning 
effort  is  focused  on  addressing  four 
critical  resource  areas:  ecosystem 
quality,  water  quality,  system  integrity, 
and  water  supply  refiability.  In 
addition,  substantial  planning  has  been 
directed  at  developing  alternatives  for 
water  conveyance  and  storage  that  are 
consistent  with  the  objectives  of  the 
long-term  plan.  A  draft  Environmental 
Impact  Statement/Environmental 
Impact  Report  (DEIS/EIR)  is  under 
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development  by  the  CALFED  Bay-Delta 
Program  that  will  assess  the  impacts  of 
the  entire  CALFED  Bay-Delta  long-term 
plan  and  provide  additional  public 
opportunity  for  comment.  The  DEIS/EIR 
is  expected  to  be  released  during  the 
spring  of  1998. 

A  major  component  of  the  long-term 
CALFED  Bay-Delta  Pn^ram  is  the 
Ecosystem  Restoration  Program  Plan 
(ERPP)  which  is  being  developed  to 
address  the  ecosystem  quality  element 
of  the  long-term  plan,  "nie  draft  ERPP  is 
comprised  of  three  components.  The 
first  component.  Visions  for  Ecosystem 
Elements  (CALFED  Bay-Delta  Prc^ram, 
ERPP  Volume  I,  June  1997),  presents  the 
visions  for  ecological  processes  and 
functions,  fish  and  wildhfe  habitats,  and 
stressors  that  impair  the  health  of  the 
processes,  habitats,  and  species.  The 
second  component.  Visions  for 
Ecological  Zcmes  (CALFED  Bay-Delta 
Program.  ERPP  Volume  II,  July  1997). 
presents  the  visions  for  the  14  ecological 
zones  and  their  respective  ecological 
units  throughout  Uie  Sacramento-San 
Joaquin  River  basins  and  Delta  and 
contains  implementation  objectives, 
targets,  and  programmatic  actions.  The 
third  OHnponent,  Vision  for  Adaptive 
Management  (CALFED  Bay-Delta 
Program.  ERPP  Volume  III.  August 
1997)  provides  the  ERPP  approach  to 
adaptive  management  and  contains  the 
proposed  plans  to  address  indicators  of 
ecological  health,  a  monitoring  program 
to  acquire  and  evaluate  the  data  ne«ied 
regarding  indicators,  a  program  of 
focused  research  to  acquire  additional 
data  needed  to  evaluate  program 
alternatives  and  options,  and  the 
approach  to  phasing  the  implementation 
of  the  ERPP  over  its  25  year  time  span. 

The  draft  ERPP  addresses  the 
Sacramento  and  San  Joaquin  Rivers, 
their  upper  watersheds,  and  the  Bay- 
Delta  ecosystem.  Within  this  large 
geographic  area,  the  ERPP  identifies  14 
ecological  zones  where  the  majority  of 
restoration  actions  will  occur. 
Ecosystem  functions  that  are  important 
to  anadromous  salmonids  and  that  are 
addressed  in  the  ERPP  include:  die 
quantity  and  quality  of  Central  Valley 
streamflow  and  temperatiires,  natural 
sediment  supply,  stream  meander 
corridor,  nat\ual  floodplain,  flood  and 
watershed  processes,  Bay-Delta 
hydrauUcs  and  aquatic  food  chain,  tidal 
and  nontidal  perennial  aquatic  habitat, 
sloughs,  quantity  and  quality  of 
estuarine.  wetland,  riverine,  and 
riparian  habitats.  Environmental 
stressors,  or  risk  factors,  that  are 
identified  and  addressed  in  the  ERPP 
include:  watw  diversions,  quality  and 
quantity  of  water,  habitat  blockages  due 
to  dams  and  other  manmade  structures. 


dredging  and  sediment  disposal,  gravel 
mining,  encroachment  of  nonendraaic 
species,  predation  and  competition, 
contaminants,  legal  and  illegal  harvest, 
artificial  fish  propagation,  and  land 
disturbance. 

The  total  cost  for  implementing  the 
ERPP  has  been  estimated  at  $1.5  billion, 
of  which  about  half  should  be  available 
through  state  Proposition  204  bonds  and 
expected  federal  appropriations.  These 
funds  will  be  used  to  provide  the  initial 
infusion  of  funding  to  move  the 
implementaticm  of  the  ERPP  forward. 
The  ERPP  implementation  assumes  that 
the  $390  million  identified  in 
Proposition  204  will  become  available 
for  expenditiue  after  the  CALFED  Bay- 
Delta  Program  long-term  restoration 
plan  is  formally  adopted  by  the  CALFED 
agencies  through  filing  of  a  Record  of 
Decision  for  the  Federal  EIS  and 
certification  of  the  EIR  by  the  CaUfomia 
Resources  Agency  by  late  1998.  The 
ERPP  assumes  that  these  funds  will  be 
encumbered  and  expended  during  the 
25  year  period  of  implementation  which 
provides  for  a  pro-rated  availability  of 
$15  million  per  year.  Category  III 
funding  is  assimied  to  complete  the 
expenditure  of  $180  million  during  the 
first  five  years  on  actions  identified  for 
early  implementation.  Other  sources  of 
funding  are  expected  to  be  available 
through  Federal  appropriations  and 
throu^  the  CVPIA. 

NMFS  intends  to  continue  working 
closely  with  the  State  of  Cafifomia 
through  the  CALFED  Bay-Deha  Program 
in  their  efforts  to  fcmnulate  a  long-term 
restoration  plan  and  an  associated 
implementation  strategy  for  the  Bay- 
Delta  ecosystem  restoration.  This 
habitat-focused  conservation  effort,  if 
combined  with  State  efforts  addressing 
hatchery  and  harvest  reform  (i.e.. 
reductions  in  hatchery  production, 
increased  marking  of  hatchery  fish, 
changes  in  release  practices  to  reduce 
straying,  improved  monitoring  of 
escapement  and  stray  rates,  and 
reductions  in  ocean  and  freshwater 
harvest  rates)  could  ameUorate  the  risks 
facing  fall/late-fall  chinook  safanon 
stocks  in  the  Central  Valley.  The  degree 
to  which  these  conservation  efforts 
provide  reliable,  measurable  and 
predictable  reductions  in  the  identified 
factors  for  decline,  may  provide  NMFS 
with  direct  and  substantial  information 
pertinent  to  making  final  listing 
determinations  for  Central  Valley 
Chinook  stocks. 

In  the  San  Joaquin  River  Basin, 
collaboration  between  water  interests 
and  State/Federal  resources  agencies 
has  led  to  a  scientifically-based  adaptive 
fisheries  management  plan  known  as 
the  Vemalis  Adaptive  Management  Plan 


(VAMP).  The  VAMP  proposes  to  use 
current  knowledge  to  provide  interim 
protections  for  San  Joaquin  fall-run 
chinook  salmon  smolts;  to  gather 
scientific  information  on  the  efSects  of 
various  San  Joaquin  River  flows  and 
Delta  water  export  rates  on  the  survival 
of  salmon  smolts  through  the  Delta;  and 
to  provide  environmental  benefits  in  the 
San  Joaquin  River  tributaries,  lower  San 
Joaquin  River,  and  Delta.  This  12-year 
plan  will  be  implemented  through 
experimental  flows  in  the  San  Joaquin 
Basin  and  operational  changes  at  the 
Delta  pumping  plants  during  the  peak 
salmon  smoh  outmigration  period, 
approximately  April  15  to  May  15. 
Additional  attraction  flows  for  aduh 
fall-run  chinook  upstream  passage  are 
targeted  for  October.  In  coordination 
with  VAMP,  the  Cahfomia  Department 
of  Water  Resources  will  be  installing 
and  operating  a  barrier  at  the  Head  of 
Old  River  to  improve  the  survival  of 
juvenile  chinook  emigrating  from  the 
lower  San  Joaquin  River.  Although 
initial  implementation  of  the  VAMP  is 
scheduled  for  spring  1998,  negotiations 
regarding  some  aspects  of  the  program 
continue.  Although  the  VAMP  does 
address  flow  conditions  in  the  lower 
San  Joaquin  River  during  the  spring 
smolt  outmigration  perioid,  watw  quaUty 
concerns  in  the  San  Joaouin  Basin  still 
remain.  NMFS  expects  that  additional 
information  regarding  the  long-term 
commitment  of  all  participating  parties 
to  fully  implement  the  plan  will  be 
available  to  prior  to  the  final  listing 
determination  for  Central  Valley  fail/ 
late-fall  chinook  salmon. 

State  of  California  Conseivation 
Measures  for  Coastal  Chinook 

In  1997,  the  California  State 
legislature  introduced  and  passed 
Senate  Bill  (SB)  271  which  initiated  a 
north  coast  salmonid  habitat  restoration 
program  in  California.  This  program  is 
expected  to  provide  significant  benefits 
for  coastal  chinook  saLnion  populations, 
in  addition  to  other  coastal  salmonids 
beginning  this  year.  SB  271  specifically 
created  the  Salmon  and  Steelhead  Trout 
Restoration  Account,  and  directed  the 
Cahfomia  Department  of  Fish  and  Game 
(CDFG)  to  expend  these  funds  on  a  wide 
range  of  watershed  planning,  on-the- 
ground  habitat  restoration  projects,  and 
other  restoration-related  efforts  for  the 
purptose  of  restoring  anadromous 
salmonid  populations  in  CaUfbmia's 
coastal  watersheds,  primarily  north  of 
San  Francisco.  SB  271  immediately 
transferred  $3  million  to  the  Account  for 
CDFG  to  expend  on  the  program  in  1997 
and  1998,  and  directed  diat  $8  million 
be  transferred  to  the  Account  annually 
for  five  years  (beginning  in  fiscal  year 
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1998-99  and  continuing  through  fiscal 
year  2002-03)  to  continue  funding  this 
program.  In  total,  SB  271  will  provide 
$43  million  in  funding  for  north  coast 
restoration  projects  over  this  six  year 

period. 

SB  271  requires  that  nearly  90  percent 
of  the  $43  million  in  funding  be  spent 
on  project  grants  issued  through  CDFG's 
existing  Fishery  Restoration  Grants 
Program,  and  allows  CDFG  to  use  the 
remaining  funds  for  project  contract 
administration  activities  and  biological 
support  staff  necessary  to  achieve  the 
restoration  objectives  of  the  legislation. 
SB  271  specifies  that:  (1)  funded 
projects  emphasize  the  development  of 
coordinated  watershed  improvement 
activities,  (2)  the  highest  priority  be 
given  to  funding  projects  that  restore 
habitat  for  salmon  and/or  steelhead  that 
are  eligible  for  protection  as  listed  or 
candidate  species  under  the  State  or 
Federal  ESA,  and  (3)  funded  projects 
treat  causes  of  fish  habitat  degradation 
and  be  designed  to  restore  the  structure 
and  function  of  fish  habitat.  In  addition, 
SB  271  specifically  allocates:  (1)  at  least 
65  percent  of  all  Account  funding  for 
salmonid  habitat  protection  and 
restoration  projects,  with  at  least  75 
percent  of  that  funding  used  for  upslope 
watershed  and  riparian  area  protection 
and  restoration  activities,  and  (2)  up  to 
35  percent  of  the  Account  funding  for 
projects  such  as  watershed  evaluation, 
assessment,  and  planning,  project 
monitoring  and  evaluations,  support  to 
watershed  organizations,  project 
maintenance  and  monitoring,  private 
sector  training,  and  watershed/fishery 
education. 

In  July  1997,  California's  Governor 
also  signed  Executive  Order  W-154-97 
that  created  a  Watershed  Restoration 
and  Protection  Council  (WPRC)  that  was 
charged  with:  (1)  providing  oversight  of 
State  activities  aimed  at  watershed 
protection  and  enhancement  including 
the  conservation  and  restoration  of 
anadromous  salmonids  in  California, 
and  (2)  directing  the  development  of  a 
Watershed  Protection  Program  which 
provides  for  anadromous  salmonid 
conservation.  In  furtherance  of 
implementing  the  Governor's  Executive 
Order  and  the  development  of  a 
Watershed  Protection  Program  for 
anadromous  salmonids,  CDFG 
established  and  began  implementing  its 
own  Watershed  Initiative  in  1997  and 
1998.  As  described  above,  CDFG 
received  $3  million  in  funding  from  SB 
271  in  1997-98  which  was  used  to  fund 
its  Watershed  Initiative  for  coastal 
anadromous  salmonids.  These  funds  are 
currently  in  the  process  of  being 
dispersed,  together  with  a  relatively 
limited  amount  of  funds  &om  other 


sources  (e.g.  Proposition  70,  Proposition 
99,  Commarcial  Salmon  Stamp  Account, 
Steelhead  Catch-Restoration  Card,  and 
Wildlife  Conservation  Board),  in  the 
form  of  grants  through  CDFG's  Fishery 
Restoration  Grants  Program. 

CDFG  BMjects  to  allocate  these  grant 
funds  as  follows:  (1)  at  least  $1.3  million 
for  watershed  and  riparian  habitat 
restoration,  (2)  up  to  $425,000  for 
instream  habitat  restoration,  and  (3)  up 
to  $900,000  for  watershed  evaluation, 
assessment,  planning,  restoration 
project  maintenance  and  monitoring, 
and  a  wide  range  of  other  activities. 
Other  State  agencies  that  have 
responsibilities  as  a  result  of  the 
Governor's  Executive  Order  are 
modifying  existing  budgets  and 
preparing  budget  proposals  for  the 
upcoming  fiscal  year  (1998-99)  to  assist 
in  implementing  the  State's  coastal 
watershed  initiative.  For  fiscal  year 
1998-99,  CDFG  has  submitted  a  Budget 
Change  Proposal  for  its  Watershed 
Initiative  which  calls  for  the 
expenditure  of  $8.0  milUon  in  SB  271 
funds  for;  (1)  eight  new  positions  to 
assist  in  watershed  planning  efforts  and 
grant  proposal  development  ($1.0 
million),  and  (2)  habitat  restoration  and 
watershed  planning  projects  in  the  form 
of  grants  ($7.0  million).  CDFG 
anticipates  that  SB  271  funding  will  be 
expended  In  a  similar  manner  and  level 
through  fiscal  year  2002-03  to  support 
the  new  staff  resources  created  in  the 
current  year.  The  funding  of  these 
current  and  near  term  watershed 
planning  and  habitat  restoration  efforts 
is  expected  to  provide  significant 
benefits  to  chinook  salmon  stocks  in 
California's  coastal  watersheds  and  in 
the  Klamath/Trinity  Basin.  Over  the 
next  year,  NMFS  expects  to  work  with 
the  State  in  the  development  of  its 
Watershed  Protection  Program  and  the 
implementation  of  its  Watershed 
Initiative.  NMFS  is  encouraged  by  their 
efforts  and  will  consider  them  in  its 
final  listing  determination  for  the 
Southern  Oregon  and  California  Coastal 
ESU. 

State  of  Washington  Conservation 
Measures 

The  State  of  Washington  is  currently 
in  the  process  of  developing  a  statewide 
strategy  to  protect  and  restore  wild 
steelhead  end  other  salmon  and  trout 
species.  In  May  of  1997,  Governor  Gary 
Locke  and  other  State  officials  signed  a 
Memorandum  of  Agreement  creating  the 
Joint  Natural  Resources  Cabinet  (Joint 
Cabinet).  This  body  is  comprised  of 
State  agency  directors  or  their 
equivalents  from  a  wide  variety  of 
agencies  whose  activities  and 
constituents  influence  Washington's 


natural  resources.  The  goal  of  the  Joint 
Cabinet  is  to  restore  healthy  salmon, 
steelhead  and  trout  populations  by 
improving  those  habitats  on  which  the 
fish  rely.  The  Joint  Cabinet's  current 
activities  include  development  of  the 
Lower  Columbia  Steelhead 
Conservation  Initiative  (LCSCI),  which 
is  intended  to  comprehensively  address 
protection  and  recovery  of  steelhead  in 
the  lower  Columbia  River  area. 

The  scope  of  the  LCSCI  includes 
Washington's  steelhead  stocks  in  two 
transboundary  ESUs  that  are  shared  by 
both  Washington  and  Oregon.  The 
initiative  area  includes  all  of 
Washington's  stocks  in  the  Lower 
Columbia  River  ESU  (Cowlitz  to  Wind 
rivers)  and  the  portion  of  the  Southwest 
Washington  ESU  in  the  Columbia  River 
(Grays  River  to  Germany  Creek).  When 
completed,  conservation  and  restoration 
efforts  in  the  LCSCI  area  will  form  a 
comprehensive,  coordinated,  and  timely 
protection  and  rebuilding  framework. 
Benefits  to  steelhead  and  other  fish 
species  in  the  LCSCI  area  will  also 
accrue  due  to  the  growing  bi -state 
partnership  with  Oregon. 

Advance  work  on  the  Initiative  was 
performed  by  the  Washington 
Department  of  Fish  and  Wildhfe 
(WDFW).  That  work  emphasized  harvest 
and  hatchery  issues  and  related 
conservation  measures.  Consistent  with 
creation  of  the  Joint  Cabinet, 
conservation  planning  has  recently  been 
expanded  to  include  major  involvement 
by  other  state  agencies  and  stakeholders, 
and  to  address  habitat  and  tributary 
dam/hydropower  components. 

The  utility  of  the  LCSCI  is  to  provide 
a  framework  to  describe  concepts, 
strategies,  opportunities,  and 
commitments  that  will  be  critically 
needed  to  maintain  the  diversity  and 
long  term  productivity  of  steelhead  in 
the  lower  Columbia  River  for  future 
generations.  The  initiative  does  not 
represent  a  formal  watershed  planning 
process;  rather,  it  is  intended  to  be 
complementary  to  such  processes  as 
they  may  occur  in  the  future.  The  LCSCI 
details  a  range  of  concerns  including 
natural  production  and  genetic 
conservation,  recreational  harvest  and 
opportunity,  hatchery  strategies,  habitat 
protection  and  restoration  goals, 
monitoring  of  stock  status  and  habitat 
health,  evaluation  of  the  effectiveness  of 
specific  conservation  actions,  and  an 
adaptive  management  structure  to 
implement  and  modify  the  plan's 
trajectory  as  time  progresses.  It  also 
addresses  improved  enforcement  of 
habitat  and  fishery  regulations,  and 
strategies  for  outreach  and  education. 
The  LCSCI  is  currently  a  "work-in- 
progress"  and  will  evolve  and  change 
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over  time  as  new  information  becomes 
available.  Input  will  be  obtained 
through  continuing  outreach  efforts  by 
local  governments  and  stakeholders. 
Further  refinements  to  strategies, 
actions,  and  commitments  will  occur 
using  public  and  stakeholder  review 
and  input,  and  continued  interaction 
with  the  State  of  Oregon,  tribes,  and 
other  government  entities,  including 
NMFS.  The  LCSCI  will  be  subjected  to 
independent  technical  review.  In  sum, 
these  input  and  coordination  processes 
will  play  a  key  role  in  determining  the 
extent  to  which  the  eventual 
conservation  package  will  benefit  wild 
steelhead. 

NMFS  intends  to  continue  working 
with  the  State  of  Washingtoaand 
stakeholders  involved  in  the 
formulation  of  the  LCSCI.  Ultimately, 
when  completed,  this  conservation 
effort  may  ameliorate  risks  facing  many 
salmonid  species  in  this  region.  In  the 
near  term,  for  steelhead  and  other  listed 
species,  individual  components  of  the 
conservation  effort  may  be  utilized  in 
promulgating  protective  regulations 
under  section  4(d)  of  the  ESA. 

State  of  Oregon  Conservation  Measures 

As  discussed  in  the  section  entitled 
Efforts  Being  Made  to  Protect  West 
Coast  Chinook  Salmon,  the  Governor  of 
Oregon  completed  and  submitted  to 
NMFS  a  comprehensive  conservation 
plan  directed  specifically  at  coho 
salmon  and  steelhead  stocks  on  die 
Coast  of  Oregon.  The  OPSW  contains 
conservation  elements  that  may  apply  to 
the  needs  of  chinook  salmon  in  Oregon 
streams. 

The  elements  of  the  OPSW  most 
likely  to  benefit  chinook  salmon 
conservation  include:  (1)  a  framework 
for  prioritizing  conservation  and 
restoration  efforts;  (2)  a  comprehensive 
monitoring  plan  that  coordinates 
Federal,  state,  and  local  efiionrts  to 
imfmive  ciurent  knowledge  of 
freshwater  and  marine  conditions, 
determine  populations  trends,  eTaluate 
the  effiacts  of  artificial  propagation,  and 
evaluate  the  OPSW's  success  or  failure 
in  restoring  chinook  salmon;  (3)  a 
recognition  that  actions  to  cons«ve  and 
restore  salmon  must  be  worthed  out  by 
communities  and  landowners — those 
who  possess  local  knowledge  of 
problems  and  who  have  a  genuine  stake 
in  the  outcome.  Watershed  councils, 
soil  and  water  consovation  districts, 
and  other  grassroots  efforts  are  the 
vehicles  for  getting  this  woik  done;  (4) 
an  explicit  mechanism  for  learning  from 
experience,  evaluating  ahemative 
approadies.  and  making  needed 
dianges  in  the  programs  and  measures; 
(5)  the  IMST  whose  purpose  is  to 


provide  an  independent  audit  of  the 
OPSW's  strengths  and  weaknesses;  and 
(6)  a  yearly  report  be  made  to  the 
Governor,  the  legislature,  and  the 
public.  This  will  help  the  agencies  make 
the  adjustments  prescribed  for  the 
adaptive  management  process. 

Native  American  Tribal  Conservation 
Efforts 

A  comprehensive  salmon  restoration 
plan  for  Columbia  Basin  salmon  was 
prepared  by  the  Nez  Perce,  Warm 
Springs,  Umatilla  and  Yakama  Indian 
Nations.  This  plan,  Wy-Kan-Ush-Mi  Wa- 
Kish-Wit  (The  Spirit  of  the 
SalmonMCRITFC,  1996)  is  more 
comprehensive  than  past  draft  recovery 
plans  for  Columbia  River  basin  salmon 
in  that  it  proposes  actions  to  protect 
salmon  not  currently  listed  under  the 
ESA.  The  tribal  plan  sets  goals  and 
objectives  to  meet  the  restoration  needs 
of  the  fish,  as  well  as  some  of  the 
multiple  needs  of  these  sovereign 
nations.  The  plan  also  provides  some 
guidance  for  management  of  tribal  lands 
within  the  range  of  anadromous  salmon. 
NMFS  will  work  closely  with  the  four 
tribes  as  conservation  measures  related 
to  at-nsk  Columbia  Basin  salmonids  are 
further  developed  and  implemented. 

NMFS  is  encovuaged  by  these  efforts 
and  believes  they  may  constitute 
significant  strides  in  regional  efforts  to 
develop  a  scientifically  well  grounded 
conservation  plan  for  these  stocks,  and 
for  chinook  salmon.  NMFS  intends  to 
support  and  work  closely  with  these 
efforts.  The  degree  to  which  these 
conservation  efforts  are  able  to  provide 
reliable,  scientifically  well  grounded 
improvements  through  a  variety  of 
measures  to  provide  for  the 
conservation  of  these  stodcs  may  have  a 
direct  and  substantial  effsct  on  any  final 
listing  determination  of  NMFS. 

Prohibitions  and  ProtectiTe  Measures 

Section  4(d)  of  the  ESA  requires 
NMFS  to  issue  regulations  it  finds 
necessary  and  advisable  to  provide  for 
the  conservation  of  a  listed  species. 
Section  9  of  the  ESA  prohibits 
violations  of  protective  regulations  for 
threatened  species  prcnnulgated  imder 
section  4(d).  The  4(d)  protective 
regulations  may  prohibit,  with  respect 
to  threatened  species,  some  or  all  of  the 
acts  which  section  9(a)  of  the  ESA 
prohibits  with  respect  to  endangered 
species.  These  9(a)  prohibitions  and  4(d) 
regulations  apply  to  all  individuals, 
organizations,  and  agencies  subject  to 
U.S.  jurisdiction.  NMFS  intends  to  have 
final  4(d)  protective  regulations  in  efiiact 
at  the  time  of  final  listing 
determinations  for  eight  proposed  west 
coast  chinook  salmon  ESUs.  The 


process  for  completing  the  4(d)  rule  will 
provide  the  opportunity  for  public 
comment  on  the  proposed  protective 

Tlations. 
the  case  of  threatened  species, 
NMFS  also  has  flexibility  under  section 
4(d)  to  tailor  protective  regulations 
based  on  the  contents  of  available 
conservation  measures.  Even  though,  in 
several  ESUs,  existing  conservation 
efforts  and  plans  are  not  sufficient  to 
preclude  the  need  for  listings  at  this 
time,  they  are  nevertheless  valuable  for 
improving  watershed  health  and 
restoring  fishery  resources.  In  those 
cases  where  well-developed,  reliable 
conservation  plans  exist,  NMFS  may 
choose  to  incorporate  them  into  the 
recovery  planning  process,  starting  with 
the  protective  regulations.  NMFS  has 
already  adopted  4(d)  rules  that  exempt 
a  limited  range  of  activities  from  take 
prohibitions.  For  example,  the  interim 
4(d)  rule  for  the  Southern  Oregon/ 
Northern  California  coho  (62  FR  24588, 
May  7, 1997)  exempts  habitat 
restoration  activities  conducted  in 
accordance  with  approved  plans  and 
fisheries  conducted  in  accordance  with 
an  approved  state  management  plan.  In 
the  fiiture,  4(d)  rules  may  contain 
limited  take  prohibitions  appUcable  to 
activities  such  as  forestry,  agriculture, 
and  road  construction  when  such 
activities  are  conducted  in  accordance 
with  approved  conservation  plans. 

These  are  all  examples  where  NMFS 
may  apply  take  prohibitions  in  light  of 
the  protections  provided  in  a  strong 
conservation  program.  There  may  be 
other  circumstances  as  well  in  which 
NMFS  would  use  the  flexibility  of 
section  4(d).  For  example,  in  some  cases 
there  may  be  a  healthy  population  of 
salmon  or  steelhead  within  an  overall 
ESU  that  is  listed.  In  such  a  case,  it  may 
not  be  necessary  to  apply  the  full  range 
of  prohibitions  available  in  section  9. 
NMFS  intends  to  use  the  flexibility  of 
the  ESA  to  respond  appropriately  to  the 
biological  condition  of  each  ESU  and  to 
the  strength  of  programs  to  protect 
them. 

Section  7(a)(4)  of  the  ESA  requires 
that  Federal  agencies  confer  vdth  NMFS 
on  any  actions  likely  to  jeopardize  the 
contiaued  existence  of  a  spedes 
proposed  for  listing  and  on  actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  For  listed  species, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that^activities  they  authorize, 
fund,  or  cooduct  are  not  likely  to 
jeopffldize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat  If  a  Federal 
action  may  afiisct  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 


11508 


I 

Federal  Register /Vol.  63,  No.  45 /Monday.  March  9,  1998 /Proposed  Rules 


agency  must  enter  into  consultation 
with  NMFS. 

Examples  of  Federal  actions  likely  to 
affect  Chinook  salmon  include 
authorized  land  management  activities 
of  the  USPS  and  BLM.  as  well  as 
operation  of  hydroelectric  and  storage 
projects  of  the  BOR  and  COE.  Such 
activities  include  timber  sales  and 
harvest,  permitting  livestock  grazing, 
hydroelectric  power  generation,  and 
flood  control.  Federal  actions,  including 
the  COE  section  404  permitting 
activities  under  the  CWA,  COE 
permitting  activities  under  the  River 
and  Harbors  Act,  FERC  licenses  for  non- 
Federal  development  and  operation  of 
hydropower,  and  Federal  salmon 
hatcheries,  may  also  require 
consultation. 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authority 
to  grant  exceptions  to  the  ESA's 
"taJcing"  prohibitions.  Section 
10(a)(1)(A)  scientific  research  and 
enhancement  permits  may  be  issued  to 
entities  (Federal  and  non-Federal) 
conducting  research  that  involves  a 
directed  take  of  listed  species.  A 
directed  take  refers  to  the  intentional 
take  of  Usted  species.  NMFS  has  issued 
section  10(a)(1)(A)  research/ 
enhancement  permits  for  currently 
listed  Chinook  salmon  (e.g..  Snake  River 
Chinook  salmon  and  Sacramento  River 
winter-run  chinook  salmon)  for  a 
number  of  activities,  including  trapping 
and  tagging,  electroshocking  to 
determine  population  presence  and 
abundance,  removal  of  fish  from 
irrigation  ditches,  and  collection  of 
adult  Bsh  for  artificial  propagation 
programs. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  performing  activities  which  may 
incidentally  take  listed  species.  The 
types  of  activities  potentially  requiring 
a  section  10(a)(1)(B)  incidental  take 
permit  include  the  operation  and  release 
of  artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  or  academic  research 
not  receiving  Federal  authorization  or 
funding,  the  implementation  of  state 
fishing  regulations,  logging,  road 
building,  grazing,  and  diverting  water 
into  private  lands. 

NMFS  Policies  on  Endangered  and 
Threatened  Fish  and  Wildlifie 

On  July  1, 1994,  NMFS,  jointly  with 
the  U.S.  Fish  and  Wildlife  Service, 
published  a  series  of  pohcies  regarding 
listings  under  the  ESA,  including  a 
policy  for  peer  review  of  scientific  data 
(59  FR  34270)  and  a  policy  to  identify, 
to  the  maximum  extent  possible,  those 
activities  that  would  or  would  not 


constitute  a  violation  of  section  9  of  the 
ESA  (59  FR  34272). 

Role  of  Peer  Review 

The  intent  of  the  peer  review  policy 
is  to  ensure  that  listings  are  based  on  the 
best  scientific  and  commercial  data 
available.  Prior  to  a  final  listing,  NMFS 
will  solicit  the  expert  opinions  of  at 
least  three  qualified  specialists, 
concurrent  with  the  public  comment 
period.  Independent  peer  reviewers  will 
be  selected  from  the  academic  and 
scientific  community,  Native  American 
tribal  groups.  Federal  and  state  agencies, 
and  the  private  sector. 

Identification  of  Those  Activities  That 
Would  Constitute  a  Violation  of  Section 
9  of  the  ESA 

NMFS  and  the  FWS  published  in  the 
Federal  Register  on  July  1, 1994  (59  FR 
34272),  a  policy  that  NMFS  shall 
identify,  tb  the  maximum  extent 
practicable  at  the  time  a  species  is 
listed,  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  ESA.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range.  At  the  time  of  the  final  rule, 
NMFS  will  identify  to  the  extent  knowm 
specific  activities  that  will  not  be 
considered  likely  to  result  in  violation 
of  section  9,  as  well  as  activities  that 
will  be  considered  likely  to  result  in 
violation.  NMFS  believes  that,  based  on 
the  best  available  information,  the 
following  actions  will  not  result  in  a 
violation  of  section  9: 

1.  Possession  of  chinook  salmon  from 
any  chinook  salmon  ESU  listed  as 
threatened  which  are  acquired  lawfully 
by  permit  issued  by  NMFS  pursuant  to 
section  10  of  the  ESA,  or  by  the  terms 
of  an  incidental  take  statement  pursuant 
to  section  7  of  the  ESA. 

2.  Federally  funded  or  approved 
projects  that  involve  activities  such  as 
silviculture,  grazing,  mining,  road 
construction,  dam  construction  and 
operation,  discharge  of  fill  material, 
stream  channelization  or  diversion  for 
which  section  7  consultation  has  been 
completed,  and  when  activities  are 
conducted  in  accordance  with  any  terms 
and  conditions  provided  by  NMFS  in  an 
incidental  take  statement  accompanying 
a  biological  opinion. 

Activities  that  NMFS  believes  cou]^ 
potentially  harm  chinook  salmon  in  any 
of  the  proposed  ESUs,  and  result  in  a 
violation  of  the  section  9  take 
prohibition  include,  but  are  not  limited 
to: 

1.  Land-use  activities  that  adversely 
affect  chinook  salmon  habitat  in  any 
proposed  ESU  (e.g^  logging,  grazing. 


farming,  urban  development,  road 
construction  In  riparian  areas  and  areas 
susceptible  to  mass  wasting  and  surface 
erosion). 

2.  Destruction/alteration  of  the 
chinook  salmon  habitat  in  any  proposed 
ESU,  such  as  removal  of  large  woody 
debris  and  "sinker  logs"  or  riparian 
shade  canopy,  dredging,  dischai^ge  of  fill 
material,  draining,  ditching,  diverting, 
blocking,  or  altering  stream  channels  or 
surface  or  ground  water  flow. 

3.  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (e.g.. 
sewage,  oil,  gasoline) .into  waters  or 
riparian  areas  supporting  the  chinook 
salmon  in  any  proposed  ESU. 

4.  Violation  of  discharge  permits. 

5.  Pesticide  applications. 

6.  Interstate  and  foreign  commerce  of  , 
chinook  salmon  from  any  of  the 
proposed  ESUs  and  import/exp>ort  of 
chinook  salmon  fi-om  any  ESU  without 

a  threatened  or  endangered  species 
permit. 

7.  Collecting  or  handling  of  chinook 
salmon  from  any  of  the  proposed  ESUs. 
Permits  to  conduct  these  activities  are 
available  for  purposes  of  scientific 
research  or  to  enhance  the  propagation 
or  survival  of  the  species. 

8.  Introduction  of  non-native  species 
likely  to  prey  on  chinook  salmon  in  any 
proposed  ESU  or  displace  them  from 
their  habitat. 

These  lists  are  not  exhaustive.  They 
are  intended  to  provide  some  examples 
of  the  types  of  activities  that  might  or 
might  not  be  considered  by  NMFS  as 
constituting  a  take  of  chinook  salmon  in 
any  of  the  proposed  ESUs  under  the 
ESA  and  its  regulations.  Questions 
regarding  whether  specific  activities 
will  constitute  a  violation  of  the  section 
9  take  prohibition,  and  general  inquiries 
regarding  prohibitions  and  permits, 
should  be  directed  to  NMFS  (see 

ADDRESSES). 
Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  NMFS  designate 
critical  habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  NMFS  has 
determined  that  sufficient  information 
exists  to  pn^ose  designating  critical 
habitat  for  the  seven  proposed  chinook 
salmon  ESUs.  NMFS  will  consider  all 
available  information  and  data  in 
finalizing  this  proposal. 

Use  of  the  term  "essential  habitat" 
within  this  Notice  refers  to  critical 
habitat  as  defined  by  the  ESA  and 
should  not  be  confused  with  the 
requirement  to  describe  and  identify 
Essential  Fish  Habitat  (EFH)  pursuant  to 
the  Magnuson-Steveos  Fishery 
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Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  ESA  as  "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species  *  *  *  on  which 
are  found  those  physical  or  biological 
feat\ires  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  *  *  * 
upon  a  determination  by  the  Secretary 
of  Commerce  (Secretary)  that  such  areas 
are  essential  for  the  conservation  of  the 
species."  (see  16  U.S.C.  1532(5)(A)).  The 
term  "conservation,"  as  defined  in 
section  3(3)  of  the  ESA,  means  "  •  •  • 
to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  pioint  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary."  (see  16  U.S.C. 
1532(3)). 

In  proposing  to  designate  critical 
habitat,  NMFS  considers  the  following 
requirements  of  the  species:  (1)  Space 
for  individual  and  population  growth, 
and  for  normal  behavior;  (2)  food,  water, 
air,  light,  minerals,  or  other  nutritional 
or  physiological  requirements;  (3)  cover 
or  shelter;  (4)  sites  for  breeding, 
reproduction,  or  rearing  of  offspring; 
and,  generally,  (5)  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  this  species  (see  50  CFR 
424.12(b)).  hi  addition  to  these  factors, 
NMFS  also  focuses  on  the  known 
physical  and  biological  features 
(primary  constituent  elements)  within 
the  designated  area  that  are  essential  to 
the  conservation  of  the  species  and  may 
require  special  management 
considerations  or  protecticm.  These 
essential  featiues  may  include,  but  are 
not  limited  to,  spawning  sites,  food 
resources,  water  quaUty  and  quantity, 
and  riparian  vegetation  (see  50  CFR 
424.12(b)). 

Consideration  of  Economic  and  Other 
Factors 

The  economic  and  other  impacts  of  a 
critical  habitat  designation  will  be 
considered  and  evaluated  in  this 
proposed  rulemaking.  NMFS  will 
identify  present  and  anticipated 
activities  that  may  adversely  modify  the 
area(s)  being  considered  or  be  affected 
by  a  designation.  An  area  may  be 
excluded  from  a  critical  habitat 
designation  if  NMFS  determines  that  the 
overall  benefits  of  exclusion  outweigh 


the  benefits  of  designation,  unless  the 
exclusion  will  result  in  the  extincticm  of 
the  species  (see  16  U.S.C.  1533(b)(2)). 

The  impacts  considered  in  this 
analysis  are  only  those  incremental 
impacts  specifically  resulting  from  a 
critical  habitat  designation,  above  the 
economic  and  other  impacts  attributable 
to  Usting  the  species  or  resulting  from 
other  laws  and  regulations.  Since  listing 
a  species  imder  the  ESA  provides 
significant  protection  to  a  species' 
habitat,  the  economic  and  other  impacts 
resulting  from  the  critical  habitat 
designation,  over  and  above  the  impacts 
of  the  listing  itself,  are  minimal.  In 
general,  the  designation  of  critical 
habitat  highlights  geographical  areas  of 
concern  and  reinforces  the  substantive 
protection  resulting  from  the  fisting 
itself 

Impacts  attributable  to  listing  include 
those  resulting  from  the  "take" 
prohibitions  contained  in  section  9  of 
the  ESA  and  associated  regulations. 
"Take,"  as  defined  in  the  ESA,  means  to 
harass,  harm,  pursue,  hunt,  shoot, 
woimd,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct  (see  16  U.S.C.  1532(19)).  Harm 
can  occur  through  destruction  or 
modification  of  habitat  (whether  or  not 
desi^ated  as  critical)  that  significantly 
impairs  essential  behaviors,  including 
breeding,  feeding,  rearing,  or  migration. 

Significance  of  Designatiiig  Critical 
Habitat 

The  designation  of  critical  habitat 
does  not,  in  and  of  itself,  restrict  human 
activities  within  an  area  or  mandate  any 
specific  management  or  recovery 
actions.  A  critical  habitat  designation 
contributes  to  species  conservation 
primarily  by  identifying  important  areas 
and  by  describing  the  features  within 
those  areas  that  are  essential  to  the 
species,  thus  alerting  public  and  private 
entities  to  the  area's  importance.  Under 
the  ESA,  the  only  regulatory  impact  of 
a  critical  habitat  designation  is  through 
the  provisions  of  section  7.  Section  7 
applies  only  to  actions  with  Federal 
involvement  (e.g.,  authorized,  funded, 
or  conducted  by  a  Federal  agency)  and 
does  not  affect  exclusively  state  or 
private  activities. 

Under  the  section  7  provisions,  a 
designation  of  critical  habitat  would 
require  Federal  agencies  to  ensure  that 
any  action  they  authorize,  fund,  or  carry 
out  is  not  likely  to  destroy  or  adversely 
modify  designated  critical  habitat. 
Activities  that  destroy  or  adversely 
modify  critical  habitat  are  defined  as 
those  actions  that  "appreciably 
diminish  the  value  of  critical  habitat  for 
both  the  survival  and  recovery"  of  the 
species  (see  50  CFR  402.02).  Regardless 


of  a  critical  habitat  designation.  Federal 
agencies  must  ensure  that  their  actions 
are  not  likely  to  jeopardize  the 
continued  existence  of  the  proposed 
species.  Activities  that  jeopardize  a 
species  are  defined  as  those  actions  that 
"reasonably  would  be  expected,  directly 
or  indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  s\irvival  and 
recovery"  of  the  species  (see  50  CFR 
402.02).  Using  these  definitions, 
activities  that  would  destroy  or 
adversely  modify  critical  habitat  would 
also  be  likely  to  jeopardize  the  species. 
Therefore,  the  protection  provided  by  a 
critical  habitat  designation  generally 
dupUcates  the  protection  provided 
under  the  section  7  jeopardy  provision. 
Critical  habitat  may  provide  additional 
benefits  to  a  species  in  cases  where 
areas  outside  the  species'  current  range 
have  been  designated.  When  actions 
may  affect  these  areas.  Federal  agencies 
are  required  to  consult  with  NMFS 
under  section  7  (see  50  CFR  402.14(a)), 
a  requirement  which  may  not  have  been 
recognized  but  for  the  critical  habitat 
designation. 

A  designation  of  critical  habitat 
provides  a  clear  indication  to  Federal 
agencies  as  to  when  section  7 
consultation  is  required,  particularly  in 
cases  where  the  action  would  not  result 
in  immediate  mortality,  injury,  or  harm 
to  individuals  of  a  listed  species  (e.g.,  an 
action  occurring  within  the  critical  area 
when  a  migratory  species  is  not 
present).  The  critical  habitat 
designation,  describing  the  essential 
features  of  the  habitat,  also  assists  in 
determining  which  activities  conducted 
outside  the  designated  area  are  subject 
to  section  7  (i.e.,  activities  that  may 
affect  essential  features  of  the 
designated  area). 

A  critical  habitat  designation  will  also 
assist  Federal  agencies  in  planning 
future  actions,  since  the  designation 
estabUshes,  in  advance,  those  habitats 
that  will  be  given  special  consideration 
in  section  7  consultations.  With  a 
designation  of  critical  habitat,  potential 
conflicts  between  Federal  actions  and 
endangered  or  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
the  agency's  plaiming  process. 

Another  indirect  benefit  of  a  critical 
habitat  designation  is  that  it  helps  focus 
Federal,  state,  and  private  conservation 
and  management  efforts  in  such  areas. 
Management  efforts  mayaddress  special 
considerations  needed  in  critical  habitat 
areas,  including  conservation 
regulations  to  restrict  private  as  well  as 
Federal  activities.  The  economic  and 
other  impacts  of  these  actions  would  be 
considered  at  the  time  of  those  proposed 
regulations  and,  therefore,  are  not 
considered  in  the  critical  habitat 
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designation  process.  Other  Federal, 
state,  tribal  and  local  management 
programs,  such  as  zoning  or  wetlands 
and  riparian  lands  protection,  may  also 
provide  special  protection  for  critical 
habitat  areas. 

Process  for  Designating  Critical  Habitat 

Developing  a  proposed  critical  habitat 
designation  involves  three  main 
considerations.  First,  the  biological 
needs  of  the  species  are  evaluated  and 
habitat  areas  and  features  that  are 
essential  to  the  conservation  of  the 
species  are  identified.  If  alternative 
areas  exist  that  would  provide  for  the 
conservation  of  the  species,  such 
alternatives  are  also  identified.  Second, 
the  need  for  special  management 
considerations  or  protection  of  the 
area(s)  or  features  is  evaluated.  Finally, 
the  probable  economic  and  other 
impacts  of  designating  these  essential 
areas  as  "critical  habitat"  are  evaluated. 
After  considering  the  requirements  of 
the  species,  the  need  for  special 
management,  and  the  impacts  of  the 
designation,  the  proposed  critical 
habitat  is  published  in  the  Federal 
Register  for  comment.  The  final  critical 
habitat  designation,  considering 
comments  on  the  proposal  and  impacts 
assessment,  is  typically  published 
within  one  year  of  the  proposed  rule. 
Final  critical  habitat  designations  may 
be  revised,  using  the  same  process,  as 
new  information  becomes  available. 

A  description  of  the  critical  habitat, 
need  for  special  management,  impacts 
of  designating  critical  habitat,  and  the 
proposed  action  are  described  in  the 
following  sections. 

Critical  Habitat  of  Pacific  Coast 
Chinook  Salmon 

Biological  information  for  proposed 
Chinook  salmon  can  be  found  in  NMFS 
species'  status  reviews  (Myers  et  al., 
1998;  Waknitz  et  al..  1995;  Waples  et  al., 
1991):  species  life  history  summaries 
(Ricker,  1972;  Taylor,  1991;  Healey, 
1991;  Burgner,  1991);  and  in  Federal 
Register  notices  of  proposed  and  final 
listing  determinations  (55  FR  102260, 
March  20,  1990;  56  FR  29542  and 
29544,  June  27, 1991;  57  FR  36626, 
August  14,  1992;  57  FR  57051, 
December  2, 1992;  59  FR  42529,  August 
18, 1994;  59  FR  48855,  September  23. 
1994;  59  FR  66784,  December  28, 1994; 
63  FR  1807,  January  12, 1998). 

The  current  geographic  range  of 
chinook  salmon  from  California, 
Oregon,  Washington,  and  Idaho 
includes  vast  areas  of  the  North  Pacific 
Ocean,  nearshore  marine  zone,  and 
extensive  estuarine  and  riverine  areas. 
The  marine  distribution  for  stream-type 
chinook  salmon  includes  extensive 


areas  far  from  the  coast  in  the  central 
North  Pacific.  Ocean-type  chinook 
salmon  typically  migrate  along  coastal 
waters.  Coastal  chinook  populations 
originating  from  south  of  Cape  Blanco 
tend  to  migrate  south,  while  those 
chinook  salmon  populations  originating 
in  coastal  streams  north  of  Cape  Blanco 
tend  to  migrate  northerly  (Bakun  1973, 
1975;  Nicholas  and  Hankin,  1988; 
Healey  19B3  and  1991;  Myers  et  al, 
1984). 

In  California,  major  estuaries  and  bays 
known  to  support  Central  Valley 
chinook  salmon  include  San  Francisco 
Bay,  San  Pablo  Bay,  and  Suisun  Bay. 
Within  the  Central  Valley  spring-run 
chinook  salmon  ESU,  major  rivers  and 
estuaries  known  to  support  chinook 
salmon  include  the  Sacramento  River, 
American  River,  Feather  River,  Yuba 
River,  and  Deer,  Mill,  Butte,  Clear  and 
Antelope  Creeks.  Within  California's 
Central  Valley  fall/late  fall-run  chinook 
salmon  ESU,  major  rivers  and  estuaries 
known  to  support  chinook  salmon 
include  the  Sacramento  River;  its 
tributaries  including  but  not  limited  to 
the  American  River,  Feather  River,  Yuba 
River,  and  Deer,  Mill,  Battle  and  Clear 
Creeks;  as  well  as  the  San  Joaquin  River 
and  its  tributaries,  including  but  not 
limited  to  the  Mokelumne,  Consimines, 
Stanislaus,  Tuolumne  and  Merced 
Rivers.  Within  the  California  portion  of 
the  Southern  Oregon  and  California 
Coastal  chinook  salmon  ESU,  major 
rivers,  estuaries,  and  bays  known  to 
support  chinook  salmon  include  the 
Smith  River,  lower  Klamath  River,  Mad 
River,  Redwood  Creek,  Humboldt  Bay, 
Eel  River,  Mattole  River,  and  the 
Russian  River.  Many  smaller  streams  in 
the  California  portion  of  this  ESU  also 
contain  chinook  salmon. 

In  Oregon,  major  rivers,  estuaries,  and 
bays  known  to  support  chinook  salmon 
within  the  Oregon  portion  of  the 
Southern  Oregon  and  California  Coastal 
chinook  salmon  ESU  include  the  Rogue 
River  and  several  of  its  tributaries,  and 
the  Pistol,  Chetco  and  Winchuck  Rivers. 
Within  the  range  of  the  Oregon  portion 
of  the  lower  Columbia  River  chinook 
salmon  ESU,  major  rivers,  estuaries,  and 
bays  known  to  support  chinook  salmon 
inclyde  Youngs  Bay,  Klaskanine  River, 
and  the  Clackamas,  Sandy  and  Hood 
Rivers.  Major  rivers  known  to  support 
chinook  salmon  within  the  upper 
Willamette  River  ESU  include  the 
MoUala  River,  North  Santiam  River  and 
McKenzie  River.  Major  rivers  known  to 
support  chinook  salmon  within  the 
Oregon  portion  of  the  Snake  River  fall- 
run  chinook  salmon  ESU  include  the 
Deschutes  River,  the  lower  Grande 
Ronde  River,  the  Imnaha  River,  and  the 


Oregon  portion  of  the  Columbia  and 
Snake  Rivers. 

In  Washington,  major  rivers,  estuaries, 
and  bays  known  to  support  chinook 
salmon  within  the  lower  Columbia 
River  ESU  include  the  Grays  River. 
Elochoman  River,  Kalama  River.  Lewis 
River,  Washougal  River  and  White 
Salmon  River.  Major  rivers,  estuaries, 
and  bays  known  to  support  chinook 
salmon  within  the  Puget  Sound  ESU 
include  the  Nooksack  River,  Skagit 
River  and  many  of  its  tributaries,  the 
Stilliguamish  River,  Snohomish  River, 
Duwamish  River,  Puyallup  River,  and 
the  Elwha  River.  Major  estuarine,  bay 
and  marine  areas  knovtm  to  support 
chinook  salmon  within  the  Puget  Sound 
ESU  also  include  the  South  Sound, 
Hood  Canal,  Elliott  Bay,  Possession 
Sound,  Admiralty  Inlet,  Saratoga 
Passage,  Rosario  Strait,  Strait  of  Geoi^ia, 
Haro  Strait,  and  the  Strait  of  Juan  De 
Fuca.  Major  rivers  known  to  support 
chinook  salmon  within  the  upper 
Columbia  River  spring-run  ESU  include 
the  Wenatchee  River,  Entiat  River,  and 
Methow  River. 

In  parts  of  Oregon,  Washington  and 
Idaho,  major  rivers  known  to  support 
chinook  salmon  within  the  Snake  River 
fall-run  ESU  include  the  lower  Grande  ,. 
Ronde  River,  the  Columbia  River,  the 
Snakp  River,  the  lower  Salmon  River, 
and  the  lower  Clearwater  River  below 
its  confluence  with  Lolo  Creek. 

Many  smaller  rivers  and  streams  in 
each  ESU  also  provide  essential 
spavming,  rearing  and  estuarine  habitat 
for  chinook  salmon,  but  use  and  access 
can  be  constrained  by  seasonal 
fluctuations  in  hydrologic  conditions. 

Defining  specific  river  reaches  that  are 
critical  for  chinook  salmon  is  difficult 
because  of  the  current  low  abimdance  of 
the  species  and  of  our  imperfect 
understanding  of  the  species'  freshwater 
distribution,  both  current  and  historical. 
This  is  due,  in  large  part,  to  the  lack  of 
comprehensive  sampling  effort 
dedicated  to  monitoring  the  species. 

In  California.  Oregon,  Washington 
and  Idaho,  several  recent  efforts  have 
been  made  to  characterize  the  species' 
distribution  (Healey,  1983  and  1991. 
Bryant  and  Olson,  in  prep.;  The 
Wilderness  Society  (TWS),  1993; 
Bryant,  1994;  McPhail  and  Lindsey 
1970;  Yoshiyama  et  al.,  1996;  Myers  et 
al,  1998)  or  to  identify  watersheds 
important  to  at-risk  populations  of 
salmonids  and  resident  fishes  (FEMAT, 
1993).  However,  the  limited  data  across 
the  range  of  all  ESUs,  as  well  as 
dissimilarities  in  data  types  within  the 
ESUs,  make  it  difficult  to  define  this 
species'  distribution  at  a  fine  scale. 
Chinook  salmon,  though  considerably 
reduced  in  population  size,  are  still 
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distributed  or  have  the  potential  for 
distribution  throughout  nearly  all 
watersheds  within  the  geographic  range 
of  each  ESU.  Notable  exceptions  are 
areas  above  several  impassable  dams 
(see  Barriers  Within  the  Species'  Range). 

Any  attempt  to  describe  the  current 
distribution  of  chinook  salmon  must 
take  into  account  the  £act  that  existing 
populations  and  densities  are  a  small 
fraction  of  historical  levels.  Many 
chinook  salmon  stocks  are  extremely 
depressed  relative  to  past  abundance 
and  there  are  limited  data  to  assess 
population  nimibers  or  trends.  Several 
of  these  stocks  are  heavily  influence  by 
hatcheries  and  apparently  have  little 
natural  production  in  mainstem  reaches. 

Within  the  range  of  all  chinook 
salmon  ESUs,  the  species'  life  cycle  can 
be  separated  into  five  essential  habitat 
types:  (1)  Juvenile  summer  and  winter 
rearing  areas;  (2)  juvenile  migration 
corridors;  (3)  areas  for  growth  and 
develoiHnent  to  adulthood;  (4)  adult 
migration  corridors;  and  (5)  spawning 
areas.  Areas  1  and  5  are  often  located  in 
small  headwater  streams,  while  areas  2 
and  4  include  these  tributaries  as  well 
as  mainstem  reaches  and  estuarine 
zones.  Growth  and  development  to 
adulthood  (area  3)  occurs  primarily  in 
near-  and  off-shore  marine  waters, 
although  final  maturation  takes  place  in 
freshwater  tributaries  when  the  adults 
return  to  spawn.  Within  all  of  these 
areas,  essential  features  of  chinook 
salmon  critical  habitat  include 
adequate:  (1)  subsbnte,  (2)  water  quality, 
(3)  water  quantity,  (4)  water 
temperatiire,  (5)  water  velocity,  (6) 
cover/shelter,  (7)  food,  (8)  riparian 
vegetation,  (9)  space,  and  (10)  safe 
passage  conditions.  Given  the  vast 
geographic  range  occupied  by  each  of 
these  chinook  salmon  ESUs  and  the 
diverse  habitat  types  used  by  the 
various  lifs  stages,  it  is  not  practical  to 
describe  specific  values  or  conditions 
for  each,  of  these  essential  habitat 
features.  However,  good  summaries  of 
these  environmental  parameters  and 
freshwater  factors  that  have  contributed 
to  the  decline  of  this  and  other 
salmonids  can  be  foimd  in  reviews  by 
CDFG,  1965;  CACSST,  1988;  Brown  and 
Moyle,  1991;  Bjomn  and  Reiser,  1991; 
Nehlsen  et  al.,  1991;  Higgins  et  al., 
1992;  California  State  Lands 
Commission  (CSLC),  1993;  Botkin  et  al.. 
1995;  NMFS,  1996;  and  Spence  et  al.. 
1996. 

At  the  time  of  this  proposed  rule, 
NMFS  believes  that  chinook  salmon's 
current  freshwater,  estuarine,  and 
certain  marine  range  encompasses  all 
essential  habitat  features  and  is 
adequate  to  ensure  the  species' 
conservation.  Therefore,  designation  of 


habitat  areas  outside  the  species'  current 
range  is  not  indicated.  Habitat  quality  in 
this  ciurent  range  is  intrinsically  related 
to  the  quality  of  upland  areas  and  of 
inaccessible  headwater  or  intermittent 
streams  which  provide  key  habitat 
elements  (e.g.,  large  woody  debris, 
gravel,  water  quality)  crucial  for 
chinook  salmon  in  downstream  reaches. 
NMFS  recognizes  that  estuarine  habitats 
are  important  for  rearing  and  migrating 
chinook  salmon  and  has  included  them 
in  this  designation.  Marine  habitats  (i.e., 
oceanic  or  nearshore  areas  seaward  of 
the  mouth  of  coastal  rivers)  are  also  vital 
to  the  species,  and  ocean  conditions  are 
believed  to  have  a  major  influence  on 
chinook  salmon  survival  (see  review  in 
Pearcy,  1992).  In  most  cases.  NMFS 
believes  there  is  no  need  for  special 
management  consideration  or  protection 
of  this  habitat.  In  the  case  of  the  Pu^t 
Sound  ESU,  due  to  the  unique 
combination  of  geographic  featuras, 
proximity  to  a  large  number  of  rivers 
and  streams  supporting  chinook  salmon, 
and  wide  range  of  human  activities 
occiirring  within  Puget  Soimd's  marine 
area,  it  appears  to  be  necessary  to 
include  die  marine  areas  described 
above.  NMFS  is  not  proposing  to 
designate  other  critical  habitat  in  marine 
areas  at  this  time.  If  additional 
information  becomes  available  that 
supports  the  inclusion  of  such  areas, 
NMFS  may  revise  this  designation. 

Based  on  consideration  of  the  best 
available  informaticm  regarding  the 
speoes'  current  distribution,  NMFS 
believes  that  the  preferred  approach  to 
identifying  the  freshwater  and  estuarine 
portion  of  critical  habitat  is  to  designate 
all  areas  (and  their  adjacent  riparian 
zones)  accessible  to  the  species  within 
the  range  of  each  ESU.  NMFS  has  taken-- 
this  approach  in  previous  critical 
habitat  designations  for  other  species 
(e.g..  Snake  River  salmon,  Umpqua 
River  cutthroat  trout,  and  proposed  for 
two  coho  salmon  ESUs)  which  inhabit 
a  wide  range  of  freshwater  habitats,  in 
particular  small  tributary  streams  (58  FR 
68543.  December  28, 1993;  63  FR  1388. 
January  9. 1998;  62  FR  62741,  November 
25, 1997).  NMFS  believes  that  adopting 
a  more  inclusive,  watershed-based 
description  of  critical  habitat  is 
appropriate  because  it  (1)  recognizes  the 
species'  use  of  diverse  habitats  and 
underscores  the  need  to  accoimt  fw  all 
of  the  habitat  types  supporting  the 
species'  freshwater  and  estuarine  life 
stages,  from  small  headwater  streams  to 
migration  corridora  and  estuarine 
rearing  areas;  (2)  takes  into  account  the 
natural  variability  in  habitat  use  (e.g., 
some  streams  may  have  fish  present 
only  in  years  with  plentiful  rainfall)  that 


makes  precise  mapping  difficult;  and  (3) 
reinforces  the  important  linkage 
between  aquatic  areas  and  adjacent 
riparian/upslope  areas. 

An  array  of  management  issues 
encompasses  these  habitats  and  their 
features,  and  special  management 
considerations  will  be  needed, 
especially  on  lands  and  streams  under 
Federal  ownership  (see  Activities  that 
May  Affect  Critical  Habitat  and  Need  for 
Special  Management  Considerations  or 
Protection  sections).  While  marine  areas 
are  also  a  critical  link  in  this  cycle, 
NMFS  does  not  believe  that  special 
management  considerations  are  needed 
to  conserve  the  habitat  features  in  these 
areas.  Hence,  except  for  the  Puget 
Sound  ESU.  only  the  freshwater  and 
estuarine  areas  are  being  proposed  for 
critical  habitat  at  this  time. 

Barrien  Within  the  Species'  Range 

Within  the  range  of  all  threatened  and 
endangered  ESUs,  chinook  salmon  face 
a  multitude  of  barriers  that  limit  the 
access  of  juvenile  and  adult  fish  to 
essential  freshwater  habitats.  While 
some  of  these  are  natiual  barriers  (e.g., 
waterfalls  or  high-gradient  velocity 
barriers)  that  have  been  in  existence  for 
himdreds  ot  thousands  of  years,  more 
significant  are  the  maiunade  barriers 
that  have  been  created  in  the  past 
century  (CACSST.  1988;  FEMAT.  1993; 
Botkin  et  al..  1995;  National  Research 
Council,  1996).  The  extent  of  such 
barriers  as  culverts  and  road  crossing 
structures  that  impede  or  block  fish 
passage  appears  to  be  substantial.  For 
example,  of  532  fish  presence  surveys 
conducted  in  Oregon  coastal  basins 
during  the  1995  survey  season,  nearly 
15  piercent  of  the  confirmed  "end  of  fish 
use"  were  due  to  human  barriers, 
principally  road  culverts  (OCSRI,  1997). 
Pushup  dams/diversions  and  irrigation 
withdrawals  also  present  significant 
barriers  or  lethal  conditions  (e.g.,  high 
water  temperatures)  to  chinook  salmon 
in  CalifcMiua,  Oregon,  Washington  and 
Idaho.  However,  because  these 
manmade  barriers  can,  under  certain 
flow  conditions,  be  surmounted  by  fish 
or  present  only  a  temporary/seasonal 
barrier.  NMFS  does  not  consider  them 
to  deUneate  the  upstream  extent  of 
critical  habitat. 

Since  these  man-made  impassible 
barriers  are  widely  distributed 
throughout  the  range  of  each  ESU,  they 
can  have  a  major  downstream  influence 
on  chinook  salmon.  Such  impacts  can 
include  the  following:  Depletion  and 
storage  of  natural  flows,  which  can 
drastically  alter  natural  hydrological 
cycles;  increase  juvenile  and  aduh 
mortality  due  to  migration  delays 
resulting  from  insufficient  flows  or 
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habitat  blockages;  stranding  of  fish 
resulting  from  rapid  flow  fluctuations: 
entrainment  of  juveniles  into  poorly 
screened  or  unscreened  diversions;  and 
increased  mortality  resulting  from 
increased  water  temperatures  (CACSST, 
1988;  Bergren  and  Filardo,  1991;  CDFG, 
1991;  Reynolds  et  al.,  1993;  Chapman  et 
al.  1994;  Cramer  et  al.,  1995;  NMFS. 
1996).  In  addition  to  these  factors, 
reduced  flows  negatively  affect  fish 
habitats  due  to  increased  deposition  of 
fine  sediments  in  spawning  gravels, 
decreased  recruitment  of  large  woody 
debris  and  spawning  gravels,  and 
encroachment  of  riparian  and  non- 
endemic  vegetation  into  spawning  and 
rearing  areas,  resulting  in  reduced  ' 
available  habitat  (CACSST.  1988; 
FEMAT.  1993;  Botkin  et  al.,  1995; 
NMFS.  1996).  These  dam-related  factors 
will  be  effectively  addressed  through 
section  7  consultations  and  the  recovery 

planning  process. 

Numerous  hydropower  and  water 
Storage  projects  have  been  built  which 
block  access  to  former  spawning  and 
rearing  habitats  used  by  chinook 
salmon,  or  alter  the  timing  and  quantity 
of  waterflow  to  downstream  river 
reaches.  NMFS  has  identified  a  total  of 
44  dams  within  the  range  of  the  ESUs 
that  currently  block  upstream  or 
downstream  passage  for  chinook  salmon 
(see  Hydrolic  Unit  Tables  10-17). 
Blocked  habitat  can  constitute  as  much 
as  90  percent  of  the  historic  range  of 
each  ESU.  While  these  blocked  areas  are 
proportionally  significant  in  certain 
basins  (e.g.,  California's  Central  Valley 
and  the  Snake  River),  NMFS  concludes 
at  this  time  that  currently  available 
habitat  may  be  sufficient  for  the 
conservation  of  the  affected  chinook 
salmon  ESUs.  NMFS  solicits  comments 
and  scientific  information  on  this  issue 
and  will  consider  such  information 
prior  to  issuing  any  final  critical  habitat 
designation.  This  may  result  in  the 
inclusion  of  areas  above  some  man- 
made  impassible  barriers  in  a  future 
critical  habitat  designation.  NMFS  may 
also  re-evaluate  this  conclusion  during 
the  recovery  planning  process  and  in 
section  7  consultations. 

Need  for  Special  Management 
Considerations  or  Protection 

In  order  to  assure  that  the  essential 
areas  and  features  are  maintained  or 
restored,  special  management  may  be 
needed.  Activities  that  may  require 
special  management  considerations  for 
freshwater,  estuarine,  and  marine  life 
stages  of  proposed  chinook  salmon 
include,  but  are  not  limited  to  (1)  land 
management;  (2)  timber  harvest:  (3) 
point  and  non-point  water  pollution;  (4) 
livestock  grazing;  (5)  habitat  restoration; 


(6)  irrigation  water  withdrawals  and 
returns;  (7)  mining;  (8)  road 
construction;  (9)  dam  operation  and 
maintenance;  and  (10)  dredge  and  fill 
activities.  Not  all  of  these  activities  are 
necessarily  of  current  concern  within 
every  watershed,  estuary,  or  marine 
area;  however,  they  indicate  the 
potential  types  of  activities  that  will 
require  consultation  in  the  future.  No 
special  management  considerations . 
have  been  identified  for  proposed 
chinook  salmon  while  they  are  residing 
in  the  ocean  environment,  except  as 
noted  for  the  Puget  Sound  ESU. 

Activities  That  May  Affect  Critical 
Habitat 

A  wide  range  of  activities  may  affect 
the  essential  habitat  requirements  of 
proposed  chinook  salmon  (see  Summary 
of  Factors  for  Decline  section  above  for 
a  more  in-depth  discussion).  These 
activities  include  water  and  land 
management  actions  of  Federal 
agencies,  including  the  USES,  BLM, 
COE,  BOR,  the  Federal  Highway 
Administration  (FHA),  the  EPA,  and  the 
Federal  Energy  Regulatory  Commission 
(FERC)  and  related  or  similar  actions  of 
other  federally  regulated  projects  and 
lands,  including  livestock  grazing 
allocations  by  the  USES  and  BLM; 
hydropower  sites  licensed  by  the  FERC; 
dams  built  or  operated  by  the  COE  or 
BOR;  timber  sales  conducted  by  the 
USPS  and  BLM;  road  building  activities 
authorized  by  the  FHA,  USES,  and 
BLM;  and  mining  and  road  building 
activities  authorized  by  the  states  of 
California,  Oregon,  Washington,  and 
Idaho.  Other  actions  of  concern  include 
dredge  and  fill,  mining,  and  bank 
stabilization  activities  authorized  or 
conducted  by  the  COE.  Additionally, 
actions  of  concern  could  include 
approval  of  water  quality  standards  and 
pesticide  labeling  and  use  restrictions 
administared  by  the  EPA. 

The  Federal  agencies  that  will  most 
likely  be  affected  by  this  critical  habitat 
designation  include  the  USPS,  BLM, 
BOR,  COE.  FHA,  EPA,  and  FERC.  This 
designation  will  provide  these  agencies, 
private  entities,  and  the  public  with 
clear  notification  of  critical  habitat 
designated  for  proposed  chinook  salmon 
and  the  boundaries  of  the  habitat  and 
protection  provided  for  that  habitat  by 
the  section  7  consultation  process.  This 
designation  will  also  assist  these 
agencies  and  others  in  evaluating  the 
potential  effects  of  their  activities  on 
proposed  chinook  salmon  and  their 
critical  habitat  and  in  determining  when 
consultation  with  NMFS  is  appropriate. 


Expected  Economic  Impacts 

The  economic  impacts  to  be 
considered  in  a  critical  habitat 
designation  are  the  incremental  effects 
of  critical  habitat  designation  above  the 
economic  impacts  attributable  to  either 
listing  or  to  laws  and  regulations  other 
than  the  ESA  (see  Consideration  of 
Economic  and  Other  Factors  section  of 
this  notice).  Incremental  impacts  result 
&x>m  special  management  activities  in 
areas  outside  the  present  distribution  of 
the  proposed  species  that  have  been 
determined  to  be  essential  to  the 
conservation  of  the  species.  However, 
NMFS  has  determined  that  the  species' 
present  freshwater,  estuarine.  as  well  as 
certain  marine  areas  within  the  species' 
range,  contains  sufficient  habitat  for 
conservation  of  the  species.  Therefore, 
the  economic  impacts  associated  with 
this  critical  habitat  designation  are 
expected  to  be  minimal. 
^  USPS,  BLM,  BOR.  and  the  COE 
manage  areas  of  proposed  critical 
habitat  for  the  proposed  chinook  salmon 
ESUs.  The  COE  and  other  Federal 
agencies  that  may  be  involved  with 
funding  or  permits  for  projects  in 
critical  habitat  areas  may  also  be 
affected  by  this  designation.  Because 
NMFS  beUeves  that  virtually  all 
"adverse  modification"  determinations 
pertaining  to  critical  habitat  would  also 
result  in  "jeopardy"  conclusions, 
designation  of  critical  habitat  is  not 
expected  to  result  in  significant 
incremental  restrictions  on  Federal 
agency  activities.  Critical  habitat 
designation  will,  therefore,  result  in 
few,  if  any,  additional  economic  effects 
beyond  those  that  may  have  been 
caused  by  listing  and  by  other  statutes. 

Public  Comments  Solicited 

NMFS  has  exercised  its  best 
professional  judgement  in  developing 
this  proposal  to  list  eight  chinook 
salmon  ESUs  and  designate  their  critical 
habitat  under  the  ESA.  To  ensure  that 
the  final  action  resulting  from  this 
proposal  will  be  as  accurate  and 
effective  as  possible,  NMFS  is  soliciting 
comments  and  suggestions  from  the 
public,  other  governmental  agencies,  the 
scientific  community,  industry,  and  any 
other  interested  parties.  NMFS  will 
appreciate  any  additional  information 
regarding,  in  particular:  (1)  the 
biological  or  other  relevant  data 
concerning  any  threat  to  chinook 
salmon;  (2)  the  range,  distribution,  and 
population  size  of  chinook  salmon  in  all 
identified  ESUs;  (3)  current  or  planned 
activities  in  the  subject  areas  and  their 
possible  impact  on  this  species;  (4) 
chinook  salmon  escapement, 
particularly  escapement  data  partitioned 
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into  natiiral  and  hatchery  components; 
(5)  the  proportion  of  naturally- 
reproducing  fish  that  were  reared  as 
juveniles  in  a  hatchery;  (6)  homing  and 
straying  of  natural  and  hatchery  fish;  (7) 
the  reproductive  success  of  naturally- 
reproducing  hatchery  fish  (i.e., 
hatchery-produced  fish  that  sp>awn  in 
natural  habitat)  and  their  relationship  to 
the  identified  ESUs;  (8)  efforts  being 
made  to  protect  native,  naturally- 
reproducing  populations  of  chinook 
salmon  in  Washington,  Oregon,  Idaho 
and  California;  and  (9)  suggestions  for 
specific  regulations  under  section  4(d) 
of  the  ESA  that  should  dpply  to 
threatened  chinook  salmon  ESUs. 
Suggested  regulations  may  address 
activities,  plans,  or  guidelines  that, 
despite  their  potential  to  result  in  the 
take  of  listed  fish,  will  ultimately 
promote  the  conservation  and  recovery 
of  threatened  chinook  salmon. 

NMFS  is  also  requesting  quantitative 
evaliiations  describing  the  quality  and 
extent  of  freshwater,  estuarine,  and 
marine  habitats  for  juvenile  anO  adult 
chinook  salmon  as  well  as  information 
on  areas  that  mdy  qualify  as  critical 
habitat  in  Washington,  Oregon,  Idaho, 
and  California  for  the  proposed  ESUs. 
Areas  that  include  the  physical  and 
biological  features  essential  to  the 
recovery  of  the  species  should  be 
identified.  NMFS  recognizes  that  there 
are  areas  within  the  proposed 
boundaries  of  some  ESUs  that 
historically  constituted  chinook  salmon 
habitat,  but  may  not  be  currently 
occupied  by  chinook  salmon.  NMFS  is 
requesting  information  about  chinook 
salmon  in  these  currmtly  unoccupied 
areas  (in  particular)  and  whether  these 
habitats  should  be  considered  essential 
to  the  recovery  of  the  species,  o^else  be 
excluded  from  designation.  Essential 
features  include,  but  are  not  limited  to: 
(1)  Habitat  for  individual  and 
population  growth,  and  for  ncHrmal 
behavior;  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
phjrsiological  requiranents;  (3)  cover  or 
shelter,  (4)  sites  for  reproduction  and 
rearing  of  ofEspring;  and  (5)  habitats  that 
are  protected  fnan  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat.  NMFS  is  requesting 
information  describing:  (1)  The 
activities  that  affect  the  area  or  could  be 
afiiacted  by  the  designation,  and  (2)  the 
economic  costs  and  benefits  of 
additional  requirements  of  management 
measuriss  likely  to  resuh  from  the 
designation. 

The  economic  cost  to  be  considered  in 
the  critical  habitat  designation  under 


the  ESA  is  the  probable  economic 
impact  "of  the  (critical  habitat] 
designation  upon  proposed  or  ongoing 
activities"  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs 
specifically  resulting  from  a  critical 
habitat  designation  that  are  above  the 
economic  effects  attributable  to  hsting 
the  species.  Economic  efTects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
under  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
under  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
incremental  costs  that  can  be  attributed 
to  the  designation  of  s]>ecific  areas  as 
critical  habitat. 

NMFS  will  review  all  public 
comments  and  any  additional 
information  regarding  the  status  of  the 
chinook  salmon  ESUs  described  herein 
and,  as  required  under  the  ESA,  will 
complete  a  final  rule  within  1  year  of 
this  proposed  rule.  The  availability  of 
new  information  may  cause  NMFS  to 
reassess  the  status  of  chinook  salmon 
ESUs,  or  to  reassess  the  geographic 
extent  of  critical  habitat. 

Joint  Commerce-Interior  ESA 
implementing  regulations  state  that  the 
Secretary  "shall  promptly  hold  at  least 
one  public  hearing  if  any  person  so 
requests  within  45  days  of  pubUcation 
ofa  proposed  regulation  to  list  *  •  *  or 
to  designate  or  revise  critical  habitat." 
(see  50  CFR  424.16(c)(3)).  Public 
hearings  on  the  pro{K»ed  rule  will  be 
scheduled  and  announced  in  a 
forthcoming  Federal  Register  Notice. 
These  hearings  will  provide  the 
opportunity  for  the  pubUc  to  give 
comments  and  to  permit  an  exchange  of 
information  and  opinion  among 
interested  parties.  NMFS  encourages  the 
pubUc's  invojirement  in  such  ESA 
matters.  Written  comments  on  the 
proposed  rule  may  also  be  submitted  to 
Garth  Griffin  (see  ADDRESSES  and 
DATES). 

Refisrences 

A  complete  list  of  all  dted  references 
is  available  upon  request  (see 
ADDRESSES). 

Classification 

The  1982  amendments  to  the  ESA.  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  spedes  for  listing.  Based 
on  this  limitation  of  criteria  for  a  Usting 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andnts,  675  F.  'Zd 
825  (6th  Cir.  1981),  NMFS  has 
categorically  excluded  all  ESA  Usting 
actions  from  environmental  assessment 
requirements  of  the  National 


Environmental  PoUcy  Act  under  NOAA 
Administrative  Order  216-6. 

NMFS  has  also  determined  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  for  this 
critical  habitat  designation.  See  Douglas 
County  V.  Babbitt,  48  F.3D  1495  (9th  Cir. 
1995),  cert,  denied,  116  S.Ct.  698  (1996). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  has  determined 
that  this  rule  is  not  significant  for 
purposes  of  E.O.  12866. 

NMfS  is  proposing  to  designating 
only  the  oirrent  range  of  this  species  as 
critical  habitat.  The  current  range 
encompasses  a  wide  range  of  habitats, 
including  small  tributary  reaches,  as 
well  as  mainstem,  off-channel,  estuarine 
and  marine  areas.  Areas  excluded  fit>m 
this  proposed  designation  include 
historically  occupied  areas  above 
impassible  dams,  and  headwater  areas 
above  impassable  natural  barriers  (e.g.. 
long-standing,  natural  watertalls). 
NMFS  has  concluded  that  at  the  time  of 
this  proposal,  currently  inhabited  areas 
within  the  range  of  west  coast  chinook 
salmon  are  the  minimimi  habitat 
necessary  to  ensure  conservation  and 
recovery  of  the  species. 

Since  NMFS  is  designating  the 
ciurent  range  of  the  listed  species  as 
critical  habitat,  this  designation  will  not 
impose  any  additional  requirements  or 
economic  effects  upon  small  entities, 
beyond  those  whiui  may  accrue  bom 
section  7  of  the  ESA.  Section  7  requires 
Federal  agmcies  to  ensure  that  any 
action  they  carry  out,  authorize,  or  fund 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  residt 
in  the  destruction  or  adverse 
modification  of  critical  habitat  (16 
U.S.C.  Sec.  1536(a)(2)).  The  consulution 
requirements  of  section  7  are 
nondiscretionary  and  an  effective  at  the 
time  of  species'  listing.  Therefore, 
Federal  agencies  must  ccmsult  with 
NMFS  and  ensure  their  actions  do  not 
jeopardize  a  species  once  it  is  listed, 
regardless  of  whether  critical  habitat  is 
designated. 

In  the  future,  if  NMFS  determines  that 
designation  of  habitat  areas  outside  the 
species'  current  range  is  necessary  for 
conservation  and  recovery,  NMFS  will 
analjrze  the  incremental  costs  of  that 
action  and  assess  its  potential  impacts 
on  small  entities,  as  required  by  me 
Regulatory  FlexibiUty  AcL  Until  that 
time,  a  more  detailed  analysis  would  be 
premature  and  woiild  not  reflect  the 
true  economic  impacts  of  the  proposed 
action  (» local  businesses, 
organizations,  and  govemmentsi. 
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Accordingly,  the  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  of  a  substantial 
number  of  small  entities,  as  described  in 
the  Regulatory  Flexibility  Act. 

This  rule  does  not  contain  a 
collection-of-infonnation  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

At  this  time  NMFS  is  not 
promulgating  protective  regulations 
pursuant  to  ESA  section  4(d).  In  the 
future,  prior  to  fmaUzing  its  4(d) 
regulations  for  these  threatened  ESUs, 
NMFS  will  comply  with  all  relevant 
NEPA  and  RFA  requirements. 

The  AA  has  determined  that  the 
proposed  listing  and  designation  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  Coastal 
Zone  Management  Program  of  the  States 
of  California,  Oregon,  and  Washington. 
This  determination  has  been  submitted 
for  review  by  the  responsible  state 
agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

List  of  Subjects 

50  CFR  Part  222 

Administrative  practice  and 
procedure,  Endangered  and  threatened 
wildlife.  Exports,  Imports.  Reporting 
and  record-keeping  requirements, 
Transportation. 

50  CFR  Part  226 

Endangered  and  threatened  species. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  February  26, 1998. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  222,  226,  and 
227  are  amended  to  read  as  follows: 

PART  222-^NDANGERED  FISH  OR 
WILOUFE 

1.  The  authority  citation  of  part  222 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543;  subpart  D, 
§  222.32  also  issued  under  16  U.S.C.  1361  et 
seq. 

2.  In  §222.23.  paragraph  (a)  is 
amended  by  removing  the  second 
sentence  and  by  adding  five  sentences 
in  its  place  to  read  as  follows: 


§  222.23    Pennits  for  scientific  purposes  or 
to  enhance  the  propagation  or  survival  of 
the  affected  endangered  species. 

(a)  *  *  *  The  species  listed  as 
endangered  under  either  the 
Endangered  Species  Conservation  Act  of 
1969  or  the  Endangered  Species  Act  of 
1973  and  currently  under  the 
jurisdiction  of  the  Secretary  of 
Commerce  are:  Shortnose  sturgeon 
[Acipenser  brevirostrum);  Totoaba 
[Cynoscian  macdonaldfl.  Snake  River 
sockeye  salmon  (Oncortiynchus  nerka), 
Umpqua  River  cutthroat  trout 
[Oncorhynchus  clarki  clarki);  Southern 
California  steelhead  (Oncorhynchus 
mykiss),  which  includes  all  naturally 
spawned  populations  of  steelhead  (and 
their  progeny)  in  streams  from  the  Santa 
Maria  River,  San  Luis  Obispo  County, 
California  (inclusive)  to  Malibu  Creek, 
Los  Angeles  County,  California 
(inclusive);  Upper  Columbia  River 
steelhead  {Oncorhynchus  mykiss), 
which  includes  the  Wells  Hatchery 
stock  and  all  naturally  spawned 
populations  of  steelhead  (and  their 
progeny)  in  streams  in  the  Columbia 
River  Basin  upstream  from  the  Yakima 
River,  Washington,  to  the  United 
States — Canada  Border;  Central  Valley 
spring-ruD  chinook  salmon 
[Oncorhynchus  tshawytscha),  which 
includes  all  naturally  spawned 
populations  of  chinook  (and  their 
progeny)  in  the  Sacramento  River  and 
its  tributeuies  in  California.  Also 
included  are  river  reaches  and  estuarine 
areas  of  the  Sacramento-San  Joaquin 
Delta,  all  waters  from  Chipps  Island 
westward  to  Carquinez  Bridge, 
including  Honker  Bay,  Grizzly  Bay. 
Suisun  Bsy,  and  Carquinez  Strait,  all 
waters  of  San  Pablo  Bay  westward  of  the 
Carquinei  Bridge,  and  all  waters  of  San 
Francisco  Bay  (north  of  the  San 
Francisco/Oakland  Bay  Bridge)  from 
San  Pablo  Bay  to  the  Goldlh  Gate 
Bridge.  Excluded  are  areas  above 
specific  dams  identified  in  Table  10  of 
this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years);  Upper 
Columbia  River  spring-run  chinook 
salmon  (Oncorhynchus  tshawytscha), 
which  includes  all  naturally  spawned 
populations  of  chinook  (and  their 
progeny)  in  all  river  reaches  accessible 
to  chinook  salmon  in  Columbia  River 
tributaries  upstream  of  the  Rock  Island 
Dam  and  downstream  of  Chief  Joseph 
Dam  in  Washington,  excluding  the 
Okanogan  River.  Also  included  are  river 
reaches  and  estuarine  areas  in  the 
Columbia  River  from  a  straight  line 
connecting  the  west  end  of  the  Clatsop 
jetty  (south  jetty,  Oregon  side)  and  the 
west  end  of  the  Peacock  jetty  (north 


jetty,  Washington  side)  upstream  to 
Chief  Joseph  Dam  in  Washington. 
Excluded  are  areas  above  specific  dams 
identified  in  Table  16  of  this  part  or 
above  longstanding,  naturally 
impassable  barriers  (i.e.,  natiu-al 
waterfalls  in  existence  for  at  least 
several  hundred  years);  Sacramento 
River  winter-run  chinook  salmon 
(Oncorhynchus  tshawytscha);  Western 
North  Pacific  (Korean)  gray  whale 
(Eschrichtius  robustus).  Blue  whale 
[Balaenoptera  musculus].  Humpback 
whale  (Megaptera  novaeangliae), 
Bowhead  whale  (Balaena  mysticetus). 
Right  whales"(£uba7aena  spp.),  Fin  or 
finback  whale  (Balaenoptera  physalus), 
Sei  whale  (Balaenoptera  borealis). 
Sperm  whale  (Physeter  catodon); 
Cochito  (Phocoena  Sinus),  Chinese  river 
dolphin  (Lipotes  vexillifer);lndus  River 
dolphin  (Platanista  minor);  Caribbean 
monk  seal  (Monachus  tropicalis); 
Hawaiian  monk  seal  (Monachus 
schauinslandi);  Mediterranean  monk 
seal  (Monachus  monachus);  Saimaa  seal 
(Phoca  hJSpida  saimensis);  Steller  sea 
lion  (Eumetopias  jubatus),  western 
population,  which  consists. of  Steller  sea 
lions  from  breeding  coltxiies  located 
west  of  144°  W.  long.;  Leatherback  sea 
turtle  (Dennochelys  coriacea);  Pacific 
hawksbill  sea  turtle  (Eretmochelys 
imbricata  bissa);  Atlantic  hawksbill  sea 
turtle  (EretnKchelys  imbricata 
imbricata);  and  Atlantic  ridley  sea  turtle 
(Lepidochelys  kempii).  *   *   * 


PART22&-DESIGNATEO  CRITICAL 
HABITAT 

3.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  153^. 

4.  Section  226.28  is  added  to  subpart 
C  to  read  as  follows: 

§  226.28    Central  Valley  spring-run  chinook 
salmon  {Oncorhynchus  tshawytuha).  Central 
Valley  fall/late  fall-run  chinook  salmon 
{Oncorhynchus  tshawytscha).  Southern  Oregon 
and  California  coastal  chinook  salmon 
{Oncorhynchus  tshawytscha),  Puget  Sound 
Chinook  salmon  {Oncorhynchus  tshawytscha), 
'Lower  Coluniiia  River  chinook  salmon 
{Oncorhynchus  tshawytscha).  Upper  Willamette 
River  Chinook  salmon  {/Oncorhynchus 
tshawyacha)r  Upper  Co^^^wb^a  River  spring-run 
Chinook  salmon  {Oncorhynchus  tshawytscha). 
Snake- River  tall^run  chinook  salmon 
{Oncorhynchus  tshawytscha). 

Critical  habitat  consists  of  the  water, 
substrate,  and  adjacent  riparian  zone  of 
accessible  estuarine  and  riverine 
reaches,  as  well  as  some  marine  areas, 
in  hydrologic  units  and  counties 
identified  in  Tables  10  through  17  of 
this  part  for  all  of  the  chinook  salmoa 
ESUs  listed  above.  Accessible  reaches 
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are  those  within  the  historical  range  of 
the  ESUs  that  can  still  be  occupied  by 
any  life  stage  of  chinook  sahnon. 
Inaccessible  reaches  are  those  above 
longstanding,  naturally  impassable 
-barriers  (i.e.,  natural  waterfalls  in 
existence  for  at  least  several  hundred 
years)  and  specific  dams  within  the 
historical  range  of  each  ESU  identified 
in  Tables  10  through  17  of  this  part. 
Adjacent  riparian  zones  are  defined  as 
those  areas  within  a  slope  distance  of 
300  ft  (91.4  m)  from  the  normal  line  of 
high  water  of  a  stream  channel  or 
adjacent  off-channel  habitats  (600  ft  or 
182.8  m,  when  both  sides  of  the  channel 
are  included).  Hydrologic  imits  are 
those  defined  by  the  Department  of  the 
Interior  (DOI),  U.S.  Geological  Survey 
(USGS)  publication,  "Hycfrologic  Unit 
Maps,  Water  Supply  Papwr  2294, 1986," 
and  the  following  DOI,  USGS,  1:500,000 
scale  hydrologic  unit  maps:  State  of 
California  (1978),  State  of  Idaho  (1981). 
State  of  Oregon  (1974),  and  State  of 
Washington  (1974)  which  are 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  USGS  pubUcation  and 
maps  may  be  obtained  from  the  USGS, 
Map  Sales,  Box  25286,  Denver,  CO 
80225.  Copies  may  be  inspected  at 
NMFS,  Protected  Resources  Division, 
525  NE  Oregon  St.,  Suite  500,  Portland, 
OR  97232-2737,  or  NMFS,  Office  of 
Protected  Resources,  1315  East- West 
Highway,  Silver  Spring,  MD  ^0910,  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

(a)  Central  Valley  Spring-run  Chinook 
saimon  (Oncorhynchus  tshawytscha) 
geographic  boundaries.  Critical  habitat 
is  designated  to  include  all  river  reaches 
accessible  to  chinook  salmon  in  the 
Sacramento  River  and  its  tributaries  in 
California.  Also  included  are  river 
reaches  and  estuarine  areas  of  the 
SacramentOrSan  Joaquin  Delta,  all 
waters  from  Chipps  Island  westward  to 
Carquinez  Bridge,  including  Honker 
Bay,  Grizzly  Bay,  Suisim  Bay,  and 
Carquinez  Strait,  all  waters  of  San  Pablo 
Bay  westward  of  the  Carquinez  Bridge, 
and  all  waters  of  San  Francisco  Bay 
(north  of  the  San  Francisco/Oakland 
Bay  Bridge)  from  San  Pablo  Bay  to  the 
Golden -Gate  Bridge.  Excluded  are  areas 
above  specific  dams  identified  in  Table 
10  of  this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years). 

(b)  Central  Valley  Fall/Late  Fall-run 
chinook  salmon  (Oncorhynchus  ' 
tshawytscha)  geographic  boundaries. 
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Critical  habitat  is  designated  to  include 
all  river  reaches  accessible  to  chinook 
salmon  in  the  Sacramento  and  San 
Joaquin  Rivers  and  their  tributaries  in 
California.  Also  included  are  river 
reaches  and  estuarine  areas  of  the 
Sacramento-San  Joaquin  Delta,  all 
waters  from  Chipps  Island  westward  to 
Carquinez  Bridge,  including  Honker 
Bay,  Grizzly  Bay,  Suisim  Bay,  and 
Carquinez  Strait,  all  waters  of  San  Pablo 
Bay  westward  of  the  Carquinez  Bridge, 
and  all  waters  of  San  Francisco  Bay 
(north  of  the  San  Francisco/Oakland 
Bay  Bridge  from  San  Pablo  Bay  to  the 
Golden  Gate  Bridge.  Excluded  are  areas 
upstream  of  the  Merced  River  and  areas 
above  specific  dams  identified  in  Table 

1 1  of  this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years). 

(c)  Southern  Oregon  and  California 
Coastal  chinook  salmon  (Oncorhynchus 
tshawytscha)  geographic  boundaries. 
Critical  habitat  is  designated  to  include 
all  river  reaches  and  estuarine  areas 
accessible  to  chinook  salmon  in  the 
drainages  of  San  Francisco  and  San 
Pablo  Bays,  westward  to  the  Golden 
Gate  Bridge,  and  includes  all  estuarine 
and  river  reaches  accessible  to  proposed 
chinook  salmon  on  the  California  and 
southern  Oregon  coast  to  Cape  Blanco 
(inclusive).  Excluded  are  the  Klamath 
and  Trinity  Rivers  upstream  of  their 
confluence.  Also  excluded  are  areas 
above  specific  dams  identified  in  Table 

12  of  this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years). 

(d)  Pudget  Sound  chinook  salmon 
(Oncorhynchus  tshawytscha)  geographic 
boundaries.  Critical  habitat  is 
designated  to  include  all  marine, 
estuarine  and  river  reaches  accessible  to 
chinook  salmon  in  Puget  Sound.  Pi^et 
Sound  marine  areas  include  South 
Sound,  Hood  Canal,  and  North  Sound  to 
the  international  boundary  at  the  outer 
extent  of  the  Strait  of  Georgia.  Haro 
Strait  and  the  Straits  of  Juan  De  Fuca  to 

a  straight  line  extending  north  from  the 
west  end  of  Freshway  Bay,  inclusive. 
Excluded  are  areas  above  specific  dams 
identified  in  Table  13  of  this  part  or 
above  longstanding,  naturally 
impassable  barriers  (i.e.,  natural 
waterfalls  in  existence  for  at  least 
several  himdred  years). 

(e)  Lower  Columbia  River  Chinook 
Salmon  (Oncorhynchus  tshawytscha) 
Geographic  boundaries.  Critical  habitat 
is  designated  to  include  all  river  reaches 
accessible  to  chinook  salmon  in 
Columbia  River  tributaries  between  the 
Grays  and  White  Salmon  Rivers  in 
Washington  and  the  Willamette  and 


Hood  Rivers  in  Oregon,  inclusive.  Also 
included  are  river  reaches  and  estuarine 
areas  in  the  Columbia  River  from  a 
straight  line  connecting  the  west  end  of 
the  Clatsop  jetty  (south  jetty,  Oregon 
side)  and  the  west  end  of  the  Peacock 
jetty  (north  jetty,  Washington  side) 
upstream  to  The  Dalles  Dam.  Excluded 
are  areas  above  specific  dams  identified 
in  Table  14  of  this  part  or  above 
longstanding,  naturally  impassable 
barriers  (i.e.,  natural  waterfalls  in 
existence  for  at  least  several  himdred 
years). 

(f)  Upper  Willamette  River  chinook 
salmon  (Oncorhynchus  tshawytscha) 
geographic  boundaries.  Critical  habitat 
is  designated  to  include  all  river  reaches 
accessible  to  chinook  salmon  in  the 
Willamette  River  and  its  tributaries 
above  Willamette  Falls.  Also  included 
are  river  reaches  and  estuarine  areas  in 
the  Columbia  River  from  a  straight  line 
connecting  the  west  end  of  the  Clatsop 
jetty  (south  jetty,  Oregon  side)  and  the 
west  end  of  the  Peacock  jetty  (north 
jetty,  Washington  side)  upstream  to  and 
including  the  Willamette  River  in 
Oregon.  Excluded  are  areas  above 
specific  dams  identified  in  Table  15  of 
this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years). 

(g)  Upper  Columbia  River  Spring-run 
Chinook  salmon  (Oncorhynchus 
tshawytscha)  Geographic  boundaries. 
Critical  habitat  is  designated  to  include 
all  river  reaches  accessible  to  chinook 
salmon  in  Columbia  River  tributaries 
upstream  of  the  Rock  Island  Dam  and 
downstream  of  Chief  Joseph  Dam  in 
Washington,  excluding  the  Okanogan 
Rfver.  Also  included  are  river  reaches 
and  estuarine  areas  in  the  Columbia 
River  from  a  straight  line  cormecting  the 
west  end  of  the  Clatsop  jetty  (south 
jetty,  Oregon  side)  and  the, west  end  of 
the  Peacock  jetty  (north  jefty, 
Washington  side)  upstream  to  Chief 
Joseph  Dam  in  Washington.  Excluded 
are  areas  above  specific  dams  identified 
in  Table  16  of  this  part  or  above 
longstanding,  naturally  impassable 
barriers  (i.e.,  natural  waterfalls  in 
existence  for  at  least  several  hundred 
years). 

(h)  Snake  River  Fall-run  Chinook 
Salmon  (Oncorhynchus  tshawytscha) 
Geographic  boundaries.  Critical  habitat 
is  designated  to  include  all  river  reaches 
accessible  to  chinook  salmon  in  the 
Columbia  River  from  The  Dalles  Dam 
upstream  to  the  confluence  with  the 
Snake  River  in  Washington  (inclusive). 
Critical  habitat  in  the  Snake  River 
includes  its  tributaries  in  Idaho,  Oregon, 
and  Washington  (exclusive  of  the  upper 
Grande  Ronde  River  and  the  Wallowa 
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River  in  Oregon,  the  Clearwater  River 
above  its  confluence  with  Lolo  Creek  in 
Idaho,  and  the  Salmon  River  upstream 
of  its  confluence  with  French  Creek  in 
Idaho).  Also  included  are  river  reaches 
and  estuarine  areas  in  the  Columbia 
River  from  a  straight  line  connecting  the 


west  end  of  the  Clatsop  jetty  (south 
jetty,  Oregon  side)  and  the  west  end  of 
the  Peacock  jetty  (north  jetty, 
Washington  side)  upstream  to  The 
Dalles  Dam.  Excluded  are  areas  above 
specific  dams  identified  in  Table  17  of 
this  part  or  above  longstanding. 


naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years). 

5.  Tables  10  through  17  are  added  to 
part  226  to  read  as  follows: 


Table  10  to  Part  226  — Hydrologic  Units  and  Counties'  Containing  Critical  Habitat  for  Endangered  Central  Val- 
ley. California  Spring-Run  Chinook  Salmon,  and  Dams/Reservoirs  Representing  ttie  Upstream  Extent  of  Critical 
Habitat 


Hydrologic  unit  name 


San  Pablo  Bay  

San  Francisco  Bay 


Coyote 

Suisun  Bay  

Lower  Sacramento 


Lower  American  

Upper  Coon-Upper  AutKim 

Lower  Bear 

Lower  Feather  

Lower  Yuba  

Lower  Butte  

Sacramento-Stone  Corral .. 


Upper  Butte  

Sacramento-Lower  Thomes „ 

MW-Big  Chico 

Upper  Elder-Upper  Thomes  

Cottonwood  Headwaters 

Lower  Cottonwood  

Sacramento-Lower  Cow-Lower  Clear 


Hydrologic 
unit  No. 


Upper  Cow-Batde 

Sacramento-Upper  Clear 


18050002 

18050004 

18050003 
18050001 
18020109 

18020111 
18020127 
18020108 
18020106 
18020107 
18020105 
18020104 

18020120 
18020103 
18020119 
18020114 
18020113 
18020102 
18020101 

18020118 
18020112 


Counties  contained  in  hydrologic  unit  and  wittiin  range 
ofESU 


San  Mateo,  CA,  Alameda  (CA),  Contra  Costa  (CA), 

Marin  (CA),  Somona  (CA),  Napa  (CA),  Solano  (CA). 
Santa  Clara  (CA),  San  Mateo  (CA),  Alameda  (CA), 

Contra  Costa  (CA),  Marin  (CA). 

Santo  aara  (CA),  San  Mateo  (CA),  Alameda  (CA)  

Contra  Costa  (CA).  Solano  (CA),  Napa  (CA)  

Solano  (CA),  Sacramento  (CA).  Yolo  (CA),  Placer  (CA), 

Stftter  (CA). 

Sacramento  (CA).  B  Dorado  (CA),  Placer  (CA)  

Plaoer(CA)  -■• 

Plaoer  (CA),  Sutter  (CA),  Yuba  (CA)  

Sutter  (CA),  Yuba  (CA),  Butte  (CA) 

Yuba(CA)  

Sutter  (CA),  Butte  (CA),  Colusa  (CA),  Glenn  (CA) 

Yolo  (CA).  Colusa  (CA),  Sutter  (CA).  Glenn  (CA),  Butte 

(CA). 

Butte  (CA),  Tehama  (CA)  

Glenn  (CA),  Butte  (CA),  Tehama  (CA)  

ButtB  (CA),  Tehama  (CA),  Shasta  (CA)  

Tehama  (CA)  

Tehama  (CA),  Shasta  (CA)  

Tet«ma  (CA),  Shasta  (CA). 

Tehama  (CA),  Shasta  (CA)  


Dams  (reservoirs) 


Tehama  (CA),  Shasta  (CA) 
Shasta  (CA)  


San  Pablo  Resen/oir. 


Calavera  Reservoir. 


Nimbus  Dam. 

Camp  Fat  West  Dam. 
Orovilie  Dam. 
Englebright  Dam. 


Black  Butte  Dam. 


Keswick  Dam,  Shasta 

Dam. 
Whiskeytown  Dam. 


habitat  for  this  ESU.  Consult 


'  Some  counties  have  very  limited  overlap  with  estuarine,  riverine  and  riparian  habitats  indentified  as  crittaal 
USGS  hydrotogic  unit  maps  (availaWe  from  USGS)  to  determine  specific  county  and  basin  boundaries. 

Table  11  to  Part  226.— Hydrologic  Units  and  Counties  ^  Containing  Critical  Habitat  for  Threatened  Cen- 
tral VALLEY.  California  Fall-Run  Chinook  Salmon,  and  Dams/Reservoirs  Representing  the  Upstream  Ex- 
tent OF  Critigal  Habitat 


Hydrotogic  unit  name 


San  Pabto  Bay  

San  Francisco  Bay 

Coyote  

Suisun  Bay  — 

San  Joaquin  Delta 

Middto  San  Joaquin-Lower  Merced-Lower 
Stanislaus. 

Lower  Calaveras-Mormon  Stough 

Lower  Consumnes-Lower  Mokelumne 

Upper  Consumnes  

Lower  Sacramento  

Lower  American  

Upper  Coon-Upper  Auburn  

Lower  Bear 

Lower  Feather  

Lower  Yut)a 

Lower  Butte 


Hydrotogk; 
unit  No. 


18060002 

18050004 

18050003 
18050001 
18040003 

18040002 

18040004 
18040006 

18040013 
18020109 

18020111 
18020127 
18020108 
18020106 
18020107 
18020105 


Counties  within  hydrotogk:  unit  and  within  range  of  ESU 


San  Mateo.  CA.  Aiameda  (CA),  Contra  Costa  (CA), 
Marin  (CA),  Somona  (CA),  Napa  (CA).  Solano  (CA). 

Santa  Clara  (CA).  San  Mateo  (CA),  Aiameda  (CA). 
Contra  Costa  (CA),  Marin  (CA). 

Santa  darz  (CA),  San  Mateo  (CA),  Aiameda  (CA)  

Contra  Costa  (CA),  Solano  (CA).  Napa  (CA)  

Stanislaus  (CA),  San  Joaquin  (CA),  Alameda  (CA). 
Contra  Costa  (CA),  Sacramento  (CA). 

Merced  (CA),  Stanislaus  (CA).  San  Joaquin  (CA)  

Stanislaus  (CA).  San  Joaquin  (CA).  Calaveras  (CA)  

SfVi  Joaquin  (CA),  Calaveras  (CA).  Amador  (CA).  Sac- 
ramento (CA),  El  Dorado  (CA). 

Sacramento  (CA).  Amador,  (CA),  El  Dorado  (CA> 

Solano  (CA),  Sacranwito  (CA),  Yoto  (CA),  Placer  (CA), 
Sutter  (CA). 

Sacramento  (CA),  El  Dorado  (CA).  Placer  (CA)  

Placer  (CA). 

Placer  (CA).  Sutter  (CA).  Yuba  (CA) 

Sutter  (CA).  Yuba  (CA).  Butte  (CA) .> 

Yuba(CA) 

Sutter  (CA).  Butte  (CA).  Colusa  (CA).  Glenn  (CA) 


Dams  (reservoirs) 


San  Pabto  Reservoir. 


Calavera  Reservoir. 


Crocker  Diverston  La 

Grange. 
NewHogan. 
Camanche. 


Nimbus. 

Camp  Far  West. 

OroviHe. 

Englebright. 


UMI 


Federal  Register /Vol.  63.  No.  45 /Monday,  March  9,  1998  /  Proposed  Rules 


11517 


Table  11  to  Part  226.— Hydrolcxsic  Units  and  Counties  ^  Containing  Critical  Habitat  for  Threatened  Cen- 
tral Valley,  California  Fall-Run  Chinook  Salmon,  and  Dams/Reservoirs  Representing  the  Upstream  Ex- 
tent of  Critical  Habitat 


Hydrologic  unit  name 


Saaamento-Stone  Corral 


Upper  Butte  ^ 

Sacramento-Lower  Thomes  

Mill-Big  Chico  

Upper  Elder-Upper  Thomes 

Cottonwood  Headwaters 

Lower  Cottonwood  

Sacramento-Lower  Cow-Lower  aear 

Upper  Cow-Battle 

Sacramento-Upper  Clear  


Hydrologic 
unit  No. 


18020104 

18020120 
18020103 
18020119 
18020114 
18020113 
18020102 
18020101 
18020118 
18020112 


Counties  within  hydrologic  unit  and  within  range  of  ESU 


Yolo  (CA).  Colusa  (CA),  Sutter  (CA),  Glenn  (CA),  Butte 

(CA). 
Butte  (CA),  Tehama  (CA). 

Glenn  (CA),  Butte  (CA),  Tehama  (CA)  

Butte  (CA),  Tehama  (CA),  Shasta  (CA)  

Tehama  (CA) 

Tehama  (CA),  Shasta  (CA). 
Tehama  (CA),  Shasta  (CA). 
Tehama  (CA),  Shasta  (CA). 

Tehama  (CA),  Shasta  (CA)  

Shasta  (CA). 


Dams  (reservoirs) 


Black  Butte. 


Keswick  Dam  Shasta. 
Whiskeytown. 


I  ti^U^J^  *!?^®  *®7  '''^"!?  f^^ol!!!*?  estuarine,  riverine  and  riparian  habitats  indentified  as  critical  hat>itat  lor  ttiis  ESU   ConsuH 
USGS  hydrologic  unit  maps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries.  wxisun 

TABLE  12  TO  Part  226.— Hydrologic  Units  and  Counties  ^  Containing  Critical  Habitat  for  Threatened  South- 
ern Oregon  and  California  Coastal  Chinook  Salmon;  Dams/Reservoirs  Representing  the  Upstream  Ex- 
TENT  of  Critical  Habitat 


Hydrologic  unit  name 


Tomales-Drakes  Bay 


Bodega  Bay 

Russian 

Gualala-Salmon 

Big-Navarro-Garcia 

Upper  Eel  

Middle  Fork  Eel  

Lower  Eel  

South  Fork  Eel  

Mattole 

Mad-Redwood  

Lower  Klamath  

Smith  

Chetco  

Sixes 

Illinois 

Lower  Rogue 

Apptegate  

MkJdIe  Rogue  

Upper  Rogue 


Hydrok>gic 
unit  No. 


18050005 

18010111 
18010110 
18010109 
18010108 
18010103 
18010104 
18010105 
18010106 
18010107 
18010102 
18010209 
18010101 
17100312 
17100306 
17100311 
17100310 
17100309 
17100308 
17100307 


Counties  contained  in  hydrotogk:  unit  and  within  ranoe 
of  ESU 


Marin  (CA),  Somona  (CA) 


Marin  (CA),  Sonoma  (CA). 

Somona  (CA),  Mendocino  (CA)  

Somona  (CA),  Mendocino  (CA). 

Mendocino  (CA). 

Mendocino  (CA),  Lake  (CA),  Glenn  (CA),  Tmity  (CA). 

Mendocino  (CA),  Trinity  (CA).  Humboldt  (CA)  

Mendocino  (CA),  Humboldt  (CA). 

Mendocino  (CA),  HumboWt  (CA). 

Lake  (CA),  Mendocino  (CA). 

Humboldt  (CA),  Trinity  (CA). 

HumboWt,  (CA),  Del  Norte  (CA),  Siskiyou  (CA). 

Del  Norte  (CA),  Curry  (OR). 

Curry  (OR).  Del  Norte  (CA). 

Curry  (OR),  Coos  (OR). 

Josephine  (OR),  Del  Norte  (CA). 

Curry  (OR),  Josephine  (OR)  Jackson  (OR). 

Josephine  (OR),  Jackson  (OR)  Del  Norte  (CA)  

Jackson  (OR).  Douglas  (OR) 

Jackson  (OR),  Klamath  (OR) 


Dams  (reservoirs) 


Kent  Lake  Dam  Nicasio 
Reservoir. 

Lake  Mendocino. 


Lake  Pillsbury. 


Applegate  Dam. 
Savage  Rapids  Dam. 
Lost  Creek  Dam. 


.  tl^^^J^"^^  *1?^®  ^^7  ^'^^  overiap  witti  estuarine,  riverine  and  riparian  habitats  indentified  as  critical  habitat  for  ttiis  ESU   Consult 
USGS  hydrotogic  unit  maps  (available  from  USGS)  to  determine  specifk:  county  and  basin  boundaries. 

Table  13  to  Part  226— Hydrologic  Units  and  Counties^  Containing  Critical  Habitat  for  Threatened  Puget 
Sound  Chinook  Salmon,  and  Dams/Reservchrs  Representing  the  Upstream  Extent  of  Critical  Habitat 


Hydrotogic  unit  name 


Nisqually  

Deschutes 

Puyallup 

Duwamish 

Lake  Washington 
Puget  Sound 


Skokomish  ... 
Hood  Canal  . 
SrKX)ualmie  .. 
Skyhomish  ... 
Snohomish  ... 
Stillaguamish 


Hydrologk: 
unit  No. 


17110015 
17110016 
17110014 
17110013 
17110012 
17110019 


17110017 
17110018 
17110010 
17110009 
17110011 
17110008 


Counties  contained  in  hydrologk;  unit  and  within  range 
of  ESU 


Pierce  (WA),  Thurston  (WA). 
Thurston  (WA).  Lewis  (WA). 
Pierce  (WA),  King  (WA). 

King  (WA).  Pierce  (WA)  

King  (WA),  Snohomish  (WA)  

Thurston   (WA),    Mason   (WA),    Kitsap    (WA),    Pierce 

(WA),  King  (WA),  Snohomish  (WA),  Jefferson  (WA), 

Skagit  (WA). 
Mason  (WA),  Jetterson  (WA) 
Mason  (WA),  Jefferson  (WA) 
King  (WA),  Snohomish  (WA) 
King  (WA),  Snohomish  (WA). 
Snohomish  (WA). 
Snohomish  (WA).  Skagit  (WA) 


Grays  Harbor  (WA) 
Kitsap  (WA). 


Dams  (reservoirs) 


Howard  Hanson. 
Cedar  Falls  Dam. 


Cushman  Dam. 
Tolt  Dam. 
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Table  13  to  Part  226— Hydrologic  Units  and  Counties^  Containing  Critical  Habitat  for  Threatened  Puget 
Sound  Chinook  Salmon,  and  Dams/Reservoirs  Representing  the  Upstream  Extent  of  Critical  Habitat— 
Continued  


Hydrologic  unit  name 


Sauk  

Upper  Skagit 

Lower  Skagit 

Nooksack  

Fraser  

Strait  01  Georgia  .. 
San  Juan  Islands . 
Dungeness-Ehwha 
Crescenl-HokD 


Hydrotogic 
unit  No. 


17110006 
1711000S 
17110007 
17110004 
17110001 
17110002 
17110003 
17110020 
17110021 


Counties  contained  in  hydrologic  unit  arxl  within  range 
of  ESU 


Snohomish  (WA).  Skagit  (WA). 

Skagit  (WA),  Whatcom  (WA). 

Skagit  (WA),  Snohomish  (WA). 

Skagit  (WA),  Whatcom  (WA). 

Whalcom  (WA). 

Skagit  (WA),  Whatcom  (WA). 

San  Juan  (WA). 

Jefferson  (WA).  Clallam  (WA) .. 

ClaHam(WA). 


Dams  (reservoirs) 


ElwhaDam. 


iSome  counties  have  very  limited  overlap  with  estuarlne,  riverine  and  riparian  habitats  indenWied  as  critfcal  fiabitat  for  this  ESU.  Consult 
USGS  hydroto»c  unit  maps  (available  from  USGS)  to  detemiine  specific  county  and  basrn  boundanes. 

Table  14  to  Part  226 —Hydrologic  Units  and  Counties  ^  Containing  Critical  Habitat  for  Threatened  Lower 
CoLUi«iBiA  River  Chinook  Salmon,  and  Dams/Reservoirs  Representing  the  Upstream  Extent  of  Critical 
Habitat  


Hydrotogk:  unit  name 


Lower  Cokjmbia  

Lower  Cokimbia-Clatskanie 


Lower  Cowlitz 
Lewis  


Lower  Cohjmbia-Sandy 


Lower  Willamette 

Clackamas 

MkMe  Cokimbia— Hood 


Hydrotogk: 
unit  No. 


17080006 
17080003 

17080005 
17080002 

17080001 

17090012 
17090011 
17070105 


Counties  within  hydrotogic  unit  and  within  range  of  ESU 


(WA), 


Padlto  (WA).  Wahkiakum  (WA).  Clatsop  (OR). 
Wahkiakum    (WA).   Cowlitz    (WA).    Skamania 

Clatsop  (OR).  Columbia  (OR). 

Cowlitz  (WA),  Lewis  (WA),  Skamania  (WA)  

Cowlitz  (WA).  Clartt  (WA),  Skamania  (WA),  KHckitat 

(WA). 
aartc     (WA),     Skamania     (WA),     Multnomah     (OR), 

Clackamas  (OR). 
Columbia  (OR),  Multnomah  (OR),  Clackamas  (OR). 

aackamas  (OR),  Marion  (OR)  

Hood    River    (OR),    Wasco    (OR).    Klickitat    (WA). 

Skamania  (WA).  


Dams  (reservoirs) 


MayfieWDam. 
Merwin  Dam.  Yale  Dam 

Cougar  Dam. 
Bull  Run  Dam. 


Oak  Grove  Dam. 
Condit  Dam. 


'  Some  counties  have  very  limited  overiap  with  estuarine.  riverine  and  riparian  habitats  indentified  as  critical  habitat  for  this  ESU.  Consult 
USGS  hydrotogk:  unit  maps  (available  from  USGS)  to  detemiine  specifk;  county  and  basm  boundanes. 

Table  15  to  Part  226 —Hydrologic  Units  and  Counties^  Containing  Critical  Habitat  for  Threatened  Upper 
Willamette  River  Chinook  Salmon,  and  Dams/Reservoirs  Representing  the  Upstream  Extent  of  Critical 
Habitat  


Hydrotogk:  unit  name 


Lower  Columbia  

Lower  Cotombia-Clatskanie 


Lower  Cotombia-Sandy 


Lower  Willamette 
Tualatin 


Hydrotogic 
unit  No. 


Mkldle  Willamette 


YamhiU 


Molalla-Pudding  .. 
North  Sarrtiam  .... 
Upper  Willamette 


South  Santiam 


McKenzie 

Mtodto  Fori(  Willamette 
Coast  Foric  Willamette  . 


17080006 
17080003 

17080001 

17090012 
17090010 

17090007 

17090008 

17090009 
17090005 
17090003 

17090006 

17090004 
17090001 
17090002 


Counties  within  hydrotogk:  unit  and  within  range  of  ESU 


Pacific  (WA).  Wahkiakum  (WA).  Clatsop  (OR). 
W*kiakum    (WA),    Cowlitz    (WA).    Skamania    (WA), 

Clatsop  (OR),  Columbia  (OR). 
Oarii    (WA),    Skamania    (WA),    Multnomah    (OR), 

Clackamas  (OR). 
Columbia  (OR),  Multnomah  (OR),  Clackamas  (OR). 
YamhiH    (OR).    Washington    (OR).    THIamook    (OR). 

Clakamas  (OR).  Multnomah  (OR).  Cotombia  (OR). 
Poll  (OR).  Marion  (OR).  Yamhill  (OR).  Washington 

(OR).  Clakamas  (OR). 
Lincoln  (OR),  Polk  (OR).  Yamhill  (OR).  Tillamook  (OR). 

Washington  (OR). 
Marion  (OR),  Clakamas  (OR). 
Marion  (OR),  Unn  (OR). 
Pdk  (OR),  Benton  (OR),  Lane  (OR),  Linn  (OR),  Uncohi 

(OR). 
Unn  (OR)  


Dams  (reservoirs) 


Lane  (OR),  Linn  (OR)  

Lane  (OR).  Douglas  (OR)  . 
Lane  (OR),  Douglas  (OR). 


Green  Peter  Dam,  Foster 

Dam. 
Cougar  Dam. 
Dexter  Dam. 


'  Some  counties  have  very  limited  overiap  with  estuarine,  riverine  and  riparian  habitats  indentified  as  critkal  habitat  for  this  ESU.  ConsuR 
USGS  hydrotogk:  unit  maps  (available  from  USGS)  to  determine  specifk:  county  and  basin  boundanes. 
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"^"^^  rJM.ZL^S3c??^"^°o°'-°?i^  UNITS  AND  COUNTIES^  CONTAINING  CRITICAL  HABITAT  FOR  ENDANGERED  UPPER 
OF^CRITICArH        ^       '^^"^^  CHINOOK  SALMON.  AND  DAMS/RESERVOIRS  REPRESENTING  THE  UPSTREAM  EXTENT 


Hydrologic  unit  name 


Lower  Columbia  

Lower  Columbia-Clatskanie 


Lower  Columbia-Sandy 

Middle  Columbia-Hood 

Middle  Columbia-Lake  Wallula 

Upper  Columbia-Priest  Rapids 

Upper  Columbia — Entiat 

Wenatchee  

Chief  Joseph  

Methow 

Okanogan  

Similkameen  .» 


Hydrotogic 
unit  No. 


17080006 
17080003 

17080001 

17070105 

17070101 

17020016 
17020010 
17020011 
17020005 
17020008 
17020006 
17020007 


Counties  contained  in  hydrologic  unit  and  within  ranae 
of  ESU 


(WA), 
(OR). 
(WA). 


Pacific  (WA).  Wahkiakum  (WA),  Clatsop  (OR) ... 
Wahkiakum    (WA),    Cowlitz    (WA),    Skamania 

Clatsop  (OR),  Columbia  (OR). 
Clark    (WA),     Skamania    (WA),    Multnomah 

Clackamas  (OR). 
Hood    River    (OR),    Wasco    (OR),    Klickitat 

Skamania  (WA). 
Gilliam  (OR),  Morrow  (OR),  Sherman  (OR),  UmatlNa 

(OR),  Benton  (A),  Klickitat  (WA),  Walla  Walla  (WA). 

Benton  (WA),  Franklin  (WA),  Grant  (WA) 

Chelan  (WA),  Douglas  (WA),  Grant  (WA),  Kittias  (WA) 
Chelan  (WA). 

Chelan  (WA),  Douglas  (WA),  Okanogan  (WA) 

Okanogan  (WA). 
Okanogan  (WA). 
Okanogan  (WA). 


Dams  (reservoirs) 


Bull  Run  Dam. 
Condit  Dam. 


Chief  Joseph. 


1  le/^® J*.""^'®*  'l?^®  ^®7  ''"?"®*^  overlap  with  estuarine,  riverine  and  riparian  habitats  indentified  as  crtfical  habitat  for  this  ESU   non<iiiit 
USGS  hydrotogic  unit  maps  (available  from  USGS)  to  determine  specific  county  and  basin  boun^eT^  ^ 

TABLE  17  TO  Part  226— Hydrologic  Units  and  Counties  ^  Containing  Critical  Habitat  for  Threatened  Snake 
RIVER  Fall-Run  Chinook  Salmon,  and  Dams/Reservoirs  Representing  the  Upstream  Extent  of  Critical 
Habitat 


Hydrologic  unit  name 


Lower  Columbia  

Lower  Columbia-Clatskanie  ... 

Lower  Columbia-Sandy  

Middle  Columbia-Hood 

Middle  Columbia-Lake  Wallula 

Lower  Deschutes 

Trout  

Lower  John  Day  

Upper  John  Day  

North  Fork— >John  Day  

Middle  Fork— John  Day 

Wiltow  

Umatilla 

Walla  Walla  

Lower  Snake  

Lower  Snake-Tucannon  

Lower  Snake— Asotin 

Lower  Salmon  

Clearwater  

Lower  Grande  Ronde 

Imnaha 

Hells  Canyon  


Hydrotogk; 
unit  No. 


17080006 
17080003 

17080001 

17070105 

17070101 

17070306 
17070307 
17070204 

17070201 
17070202 
17070203 
17070104 
17070103 
17070102 

17060110 
7060107 

17060103 

17060209 
17060306 
17060106 

17060102 

17060101 


Counties  contained  in  hydrologic  unit  and  within  ranae 
of  ESU 

Pacific  (WA),  Wahkiakum  (WA),  Clatsop  (OR). 
Wahkiakum    (WA),    Cowlitz    (WA),    Skamania    (WA), 

Clatsop  (OR),  Columbia  (OR). 
Clark     (WA).     Skamania     (WA),     Multnomah     (OR), 

Clackamas  (OR). 
Hood     River    (OR),    Wasco    (OR)     Klickitat     (WA), 

Skamania  (WA). 
Gilliam  (OR),  Morrow  (OR),  Sherman  (OR),  Umatilla 

(OR),  Benton  (A),  Klickitat  (WA).  Walla  Walla  (WA). 

Jefferson  (OR),  Wasco  (OR).  Sherman  (OR) 

Crook  (OR),  Jefferson  (OR).  Wasco  (OR) 

Crook    (OR).    Wheeler   (OR),   Jefferson    (OR),    Grant 

(OR),  Gilliam   (OR),  Morrow  (OR)  Sherman   (OR) 

Wasco  (OR). 

Wheeler  (OR),  Grant  (OR),  Harney  (OR)  

Grant  (OR),  Wheeler  (OR),  Morrow  (ORJ,  Umatilla  (OR) 
Grant  (OR).  * 

Mon'ow  (OR),  Gilliam  (OR). 
Morrow  (OR),  Umatilla  (OR). 

Umatilla  (OR).  Wallowa  (OR),  Walla  Walla  (WA),  Co- 
lumbia (WA). 

Franklin  (WA),  Columbia  (WA).  Walla  Walla  (WA) 

Columbia  (WA),  Whitman  (WA)  GarfiekJ  (WA),  Asotin 

(WA). 

Wallowa  (OR),  GarfieW  (WA),  Asotin  (WA)  Nez  Perce 

(ID). 

Valley  (ID).  Idaho  (ID),  Lewis  (ID),  Nez  Perce  (ID)  

Nez  Perce  (ID),  Lewis  (ID),  Cleanivater  (ID)  Latah  (ID). 
Union  (OR),  Wallowa  (OR),  Columbia  (WA),  GarfieW 

(WA),  Asotin  (WA). 
Baker  (OR),   Union  (OR),  Waltowa  (OR).  Columbia 

(WA).  Walla  Walla  (WA). 
Wallowa  (OR).  Idaho  (ID)  


Dams  (reservoirs) 


Bull  Run  Dam. 
Condit  Dam. 


Pelton  Dam  Round  Butte. 


Hells  Canyon. 
Brownlee. 


Oxbow  Dam 


'  Some  counties  have  very  limited  overtap 
hydrotogic  unit  maps  (available  from  USGS) 


with  estuarine,  riverine  and  riparian  habitats  toentified  as  critical  habitat  for  this  ESU.  Consult  USGS 
to  determine  speafic  county  and  basin  boundaries. 


MR 
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PART  227— THREATENED  RSH  AND 
WILDUFE 

6.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543;  subpart  B, 
§  227.12  also  issued  under  16  U.S.C.  1361  et 
seq. 

7.  In  §  227.4,  paragraph  (g)  is  revised, 
paragraph  (p)  is  added  and  reserved, 
and  paragraphs  (q)  through  (u)  are 
added  to  read  as  follows: 

S  227.4    Enumeration  of  threatened 
apecies. 

•        »        *        *        * 

(g)  Snake  River  fall-run  chinook 
salmon  [Oncorhynchus  tshawytscha). 
Includes  all  naturally  spawned 
populations  of  chinook  salmon  (and 
their  progeny)  from  the  Columbia  River 
and  its  tributaries  upstream  from  a 
transitional  point  between  Washington 
and  Oregon  east  of  the  Hood  River  and 
the  White  Salmon  River,  to  its 
confluence  with  the  Snake  River,  and 
also  includes  the  Snake  River  and  its 
tributaries  upstream  to  Hells  Canyon 


Dam.  These  tributaries  include  the 
lower  Grande  Ronde.  Imnaha,  lower 
Salmon  and  lower  Clearwater  Rivers  in 
parts  of  Oregon,  Washington  and  Idaho. 

»        •        *        *        • 

(p)  [Reserved] 

(q)  Central  Valley  fall/late  fall-rim 
chinook  salmon  (Oncorhynchus 
tshawytscha).  Includes  all  naturally 
spawned  populations  of  chinook  salmon 
(and  their  progeny)  in  the  Sacramento 
and  San  Joaquin  River  Basins  and  their 
tributaries,  east  of  Carquinez  Strait, 
California. 

(r)  Southern  Oregon  and  CaUfomia 
coastal  chinook  salmon  (Oncorhynchus 
tshawytscha).  Includes  all  naturally 
spawned  populations  of  chinook  salmon 
(and  their  progeny)  from  rivers  and 
streams  between  Cape  Blanco,  Oregon 
south  to  the  northern  entrance  of  San 
Francisco  Bay,  California. 

(s)  Puget  Sound  chinook  salmon 
(Oncorhynchus  tshawytscha).  Includes 
all  naturally  spawned  populations  of 
chinook  salmon  (and  their  progeny) 
from  rivers  and  streams  flowing  into 


Puget  Soimd  including  the  Straits  of 
'  Juan  De  Fuca  firom  the  Elwha  River, 
eastward,  including  rivers  and  streams 
flowing  into  Hood  Canal,  South  Sound, 
North  Sound  and  the  Strait  of  Georgia 
in  Washington. 

(t)  Lower  Columbia  River  chinook 
salmon  (Oncorhynchus  tshawytscha). 
Includes  all  naturally  spawned 
populations  of  chinook  sahnon  (and 
their  progeny)  from  the  Columbia  River 
and  its  tributaries  from  its  mouth  at  the 
Pacific  Ocean  upstream  to  a  transitional 
point  between  Washington  and  Oregon 
east  of  the  Hood  River  and  the  White 
Salmon  River,  and  includes  the 
Willamette  River  to  Willamette  Falls. 
Oregon. 

(u)  Upper  Willamette  River  chinook 
salmon  (Oncorhynchus  tshawytscha). 
Includes  all  naturally  spawned  spring- 
run  populations  of  chinook  salmon  (and 
their  progeny)  in  the  Willamette  River, 
and  its  tributaries,  above  Willamette 
Falls,  Oregon. 
[FR  Doc.  98-5484  Filed  3-2-98;  2:49  pm] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  201,  202,  204,  209,  212, 
214,  215.  218,  217,  219,  223,  225,  226, 
227.  229.  231.  232.  233.  234, 235,  236, 
237,  239,  241. 242.  243.  250.  252, 253, 
and  Appendices  Q  and  I  to  Chapter  2 

[DefenM  Acquisition  Circular  91-13] 

Defanaa  Federal  Acqulaition 
Regulation  Supplemant;  Miscellaneous 
Amar>dments 

AQENCY:  Department  of  Defense  (DoD). 
action:  Interim  and  final  rules. 

summary:  Defense  Acquisition  Circular 
91-13  amends  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  revise,  finalize,  or  add 
language  on  the  E)efense  Acquisition 
Regulations  System,  acquisition  of 
commercial  items,  multiyear 
contracting,  interagency  acquisitions 
under  the  Economy  Act,  small  business 
programs,  the  envirorunent,  foreign 
acquisition,  utilization  of  Indian 
organizations,  foreign  patent 
interchange  agreements,  taxes,  contract 
cost  principles  and  procedures,  contract 
financing,  disputes  and  appeals,  major 
system  acquisition,  researdi  and 
development  contracting,  construction 
and  architect-engineer  contracts,  service 
contracting,  acquisition  of  information 
technology,  acquisition  of  utility 
services,  contract  administration, 
extraordinary  contractual  actions,  and 
contract  reporting. 
DATES:  Effective  date:  March  9, 1998. 
Comment  date:  Comments  on  the 
interim  rule  (Item  XXUI:  Sections 
236.102,  236.274,  236.570.  252.236- 
7010,  and  252.236-7012)  should  be 
submitted  in  writing  to  the  adtiress 
shown  below  on  or  before  May  8, 1998 
to  be  considered  in  the  formulation  of 
the  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the  interim 
rule  (Item  XXn)  to:  Defiense  Acquisition 
Regulations  Cotmdl.  Attn:  Ms.  Amy 
Williams  PDUSD(AAT)DP(nAR),  IMD 
3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
number  (703)  602-0350.  E-mail 
comments  submitted  over  the  Internet 
should  be  addressed  to: 
dfors@ecq.08d.mil.  Please  dte  DFARS 
Case  97-^307  in  all  correspondence 
related  to  this  rule.  E-mail  comments 
should  dte  DFARS  Case  97-D307  in  the 
subject  line. 

FOR  FURTHER  MFORMATION  CONTACT:  Item 
XXIII— Ms.  Amy  Williams,  (703)  602- 
0131. 

All  other  items — Ms.  Susan 
Buckmaster,  (703)  602-0131. 


SUPPLEMENTARY  INFORMATION: 
A.  Background 


Defense  Acquisition  Circular  (DAC 
91-13)  includes  31  rules  and 
miscellaneous  editorial  amendments. 
Eight  of  the  rules  (Items  II,  III.  IV.  V. 
XIII.  XVI,  XVII.  and  XXIX)  were 
published  previously  in  the  Federal 
Register  and  thus  are  not  included  as 
part  of  this  notice  of  amendments  to  the 
Code  of  Federal  Regulations.  These 
eight  rules  are  included  in  the  DAC  to 
incorporate  the  previously  published 
amendments  into  the  loose-leaf  edition 
of  the  DFARS. 

B.  Determination  to  Issue  an  Interim 
Rule 

DAC  91-13,  Item  XXIII 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportimity  to 
comment.  This  rule  amends  the  DFARS 
to  implement  Section  112  of  the 
Military  Construction  Appropriations 
Act  for  Fiscal  Year  1998  (Public-Law 
105-45).  Section  112  provides  that  no 
military  construction  appropriations 
may  be  used  to  award,  to  a  foreign 
contractor,  any  contract  estimated  to 
exceed  $1,000,000  for  military 
construction  in  the  United  States 
territories  end  possessions  in  the  Padfic 
and  on  Kwajalein  Atoll,  or  in  countries 
bordering  the  Arabian  Gulf;  except  for 
contract  awards  for  which  the  lowest 
responsive  and  responsible  bid  of  a 
United  States  firm  exceeds  the  lowest 
responsive  and  responsible  bid  of  a 
foreign  firm  by  greater  than  20  percent; 
and  except  for  contrart  awards  for 
military  construction  on  Kwajalein  Atoll 
for  which  the  lowest  responsive  and 
responsible  bid  is  submitted  by  a 
Marshallese  firm.  Section  112  was 
effective  upon  enactment  on  September 
30, 1997.  Conunents  received  in 
response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulatiag  the  final  rule. 

C  RegnlattKy  Flexibility  Act 

DAC  91-13.  Items  I.  VU.  Vm.  DC.  XH. 
XV.  XXI.  XXn.  XXV.  XXVI.  and  XXVU 

These  final  rules  do  not  constitute 
significant  revisions  within  the  meaning 
of  Federal  Acquisition  Regulation  1.501 
and  Public  Law  98-577,  and  publication 
for  pubhc  comment  is  not  required. 
However,  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
will  be  considered  in  accordance  with 
Section  610  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  610).  Please  cite  the 


applicable  DFARS  case  number  in 
correspondence . 

DAC  91-13,  Items  VI.  XI.  XIV,  XVIII. 
XX.  XXIV,  and  XXXI 

DoD  certifies  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because: 

Item  VI,  Multiyear  Contracting  and 
Other  Miscellaneous  Provisions — ^The 
rule  primarily  reorganizes  and  clarifies 
existing  DFAJIS  guidance  pertaining  to 
multiyear  contracting,  updates  internal 
Government  operating  procedures  for 
processing  Economy  Act  orders,  and 
makes  minor  amendments  to  reflect 
existing  statutory  and  regulatory 
requirements. 

Item  XI,  Duty-Free  Entry— The  rule 
does  not  constitute  a  change  in  policy 
but  is  a  clarification  of  implementing 
procedures  pertaining  to  duty-&«e  entry 
of  supplies  and  the  North  American 
Free  Trade  Agreement. 

Item  XIV,  Contingent  Fees— Foreign 
Military  Sales— Most  firms  that  pay  or 
receive  contingent  fees  on  foreign 
military  sales  are  not  small  business 
concerns. 

Item  XVm,  Cost  Reimbursement  Rules 
for  Indirect  Costs — Most  contracts 
awarded  to  small  entities  use  simplified 
acquisition  procedures  or  are  awarded 
on  a  competitive,  fixed-price  basis  and 
do  not  require  application  of  the  FAR  or 
DFARS  cost  principles. 

Item  XX,  Earned  Value  Management 
Systems— The  rule  only  applies  to 
contractors  for  certain  major  defense 
programs,  and  eliminates  the 
requirement  that  such  contractors  use  a 
unique  management  control  system  for 
DoD  contracts. 

Item  XXIV,  Architect-Engineer 
Selection  Process— The  rule 
streamlines,  but  does  not  significantly 
alter,  the  process  for  selection  of  firms 
for  architect-engineer  contracts. 

Item  XXXI,  Reporting  of  Contract 
Performance  Outside  the  United 
States— Most  contradors  that  submit 
reports  of  contrad  performance  outside 
the  United  States  are  not  small  business 
concerns. 

DAC  91-13.  Item  XXUI 

This  interim  rule  is  not  expeded  to 
have  a  significant  economic  impad  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq., 
becaiise  the  DFARS  changes  contained 
in  this  rule  apply  only  to  contrads  for 
military  construction  on  Kwajalein  Atoll 
that  are  estimated  to  exceed  $1,000,000; 
DoD  awards  approximately  two  such 
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contracts  annually.  An  initial  regulatory 
flexibility  analysis  has  therefore  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  firom  small 
entities  concerning  the  affected  DFARS 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
97-D307  in  correspondence. 

DAC  91-13,  Items  X.  XIX.  XXVUI.  and 
XXX 

A  final  regulatory  flexibility  analysis 
has  been  performed  for  each  of  these 
rules.  A  copy  of  the  analyses  may  be 
obtained  from  the  address  specified 
herein.  Please  cite  the  appUcable 
DFARS  case  number  in  correspondence. 
The  analyses  are  summarized  as 
follows: 

Item  X,  Buy  American  Act  Exception  for 
Information  Technology  Products 
(DFARS  Case  97-D022) 

This  final  rule  implements  the 
determination  by  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
(USD(A&T))  that  it  is  not  in  the  public 
interest  to  apply  the  restrictions  of  the 
Buy  American  Act  to  U.S.  made 
information  technology  products,  in 
acquisitions  subject  to  the  Trade 
Agreements  Act.  The  legal  basis  for  the 
rule  is  41  U.S.C.  10a,  which  provides  an 
exception  to  the  requirements  of  the 
Buy  American  Act  if  the  head  of  the 
agency  determines  that  application  of 
the  restrictions  is  not  in  the  public 
interest.  The  objective  of  the  rule  is  to 
reduce  burdensome  recordkeeping  and 
tracking  requirements  imposed  on  U.S. 
manufacturers  of  information 
technology  products  and  to  remove  the 
competitive  disadvantage  imposed  on 
some  U.S.  manufacturers  of  information 
technology  products,  when  competing 
with  foreign  offerors  of  eligible 
information  technology  products  against 
an  offeror  of  an  information  technology 
product  that  qualifies  as  a  domestic 
product  under  the  Buy  American  Act.  In 
acquisitions  subject  to  the  Trade 
Agreements  Act,  the  rule  provides  that 
offers  of  U.S.  made  information 
technology  products  in  Federal  Supply 
Group  70  or  74  will  be  evaluated 
without  regard  to  whether  the  product 
qualifies  as  a  domestic  product.  The 
different  rules  of  origin  under  the  Buy 
American  Act  and  the  Trade 
Agreements  Act  result  in 
disproportionately  burdensome 
recordkeeping  requirements  on  firms 
offering  information  technology 
products,  because  eligible  offers  under 
the  Trade  Agreements  Act  are  exempt 
from  the  Buy  American  Act,  but  offers 


of  U.S.  made  products  are  not  exempt. 
This  rule  will  relieve  U.S. 
manufacturers  of  information 
technology  products  from  the  burden  of 
researching  and  documenting  the  origin 
of  components  for  information 
technology  products,  because  the  Buy 
American  Act  component  test  no  longer 
applies.  The  rule  will  also  simphfy  the 
evaluation  of  offers  because,  for 
acquisitions  subject  to  the 
determination,  there  is  only  one  class  of 
U.S.  made  products,  and  no  preference 
for  domestic  products.  There  were  no 
public  comments  in  response  to  the 
initial  regulatory  flexibility  analysis 
prepared  for  the  proposed  rule 
published  in  the  Federal  Register  at  62 
FR  47407  on  September  9, 1997.  The 
rule  vdll  apply  to  all  offerors/ 
contractors  offering  information 
technology  products  in  Federal  Supply 
Group  70  or  74  to  DoD,  in  acquisitions 
valued  at  $190,000  or  more.  Based  on 
DD  Form  350  data  from  the  Washington 
Headquarters  Services,  in  fiscal  year 
1996,  DoD  awarded  735  contracts 
meeting  these  criteria  to  £12  contractors, 
of  which  214  were  small  businesses. 
The  final  rule  does  not  impose  any  new 
reporting  or  recordkeeping 
requirements.  The  rule  will  result  in  a 
reduction  of  paperwork  burden  on 
offerors.  There  are  no  significant 
alternatives  to  the  rule  that  would 
accomplish  the  stated  objectives  yet 
reduce  any  negative  impact  on  small 
entities.  This  rule  is  expected  to  have  a 
generally  positive  impact  on  small 
entities,  because  USD(A&T)  has 
determined  that  removal  of  the 
competitive  disadvantage  for  some  U.S. 
made  information  technology  end 
products,  and  the  removal  of 
burdensome  requirements  on  U.S. 
manufacturers  to  separately  track 
domestic  and  foreign  components, 
outwreighs  the  possible  increase  in  use 
of  foreign  components. 

Item  XIX,  Finance  (DFARS  Case  95- 
D710) 

This  final  rule  supplements  the  FAR 
rules  published  as  Item  VII  of  Federal 
Acquisition  Circular  90-32  on 
September  18,  1995  (60  FR  48272),  and 
Items  I  and  IV  of  Federal  Acquisition 
Circular  90-33  on  September  26, 1995 
(60  FR  49707  and  60  FR  49728).  These 
DFARS  revisions  include  the  addition  of 
232.2,  Commercial  Item  Purchase 
Financing,  and  232.10,  Performance- 
Based  Payments;  the  deletion  of 
232.173,  Reduction  or  Suspension  of 
Contract  Payments  Upon  Finding  of 
Fraud,  and  232.970,  Payment^f 
Subcontractors,  since  equivalent 
coverage  is  now  provided  in  the  FAR; 
and  a  number  of  editorial  changes  to 


reflect  revisions  made  in  the  FAR.  One 
of  the  issues  raised  by  several 
respondents  relates  to  the  prompt 
payment  periods  specified  in  the  rule: 
30  days  for  commercial  advance 
payments,  and  14  days  for  commercial 
interim  and  performance-based 
payments.  The  respondents  advocate 
the  7  days  now  allowed  for  progress 
payments.  The  DoD  Contract  Finance 
Committee  made  an  assessment  that  no 
changes  should  be  made  to  the  prompt 
payment  times  in  the  DFARS  rule.  The 
payment  period  (14  days)  for 
performance-based  payments  reflects 
the  likely  additional  time  required  for 
verification  of  the  contractor's  claimed 
performance  and  analysis  of  what  often 
will  be  a  relatively  extensive 
compilation  of  performance  events. 
Thus,  more  time  is  allowed  than  for 
cost-based  progress  payments  (7  days). 
The  commercial  advance  payments 
period  reflects  the  anticipated  timing  of 
most  such  requests.  These  requests  for 
payment  are  expected  to  occur  at  the 
beginning  of  the  contract,  possibly  being 
keyed  to  the  actual  contract  signing 
date.  Thus,  a  30-day  period  has  been 
allowed  to  enable  the  payment  office  to 
receive  the  contract,  enter  it  into  the 
payment  office  computer  system,  and 
process  the  contractor's  request  for 
payment.  The  commercial  interim 
payment  normally  is  expected  to  be 
submitted  during  the  life  of  the  contract, 
and  after  the  payment  office  is  prepared 
to  process  payment  of  such  requests.  A 
14-day  payment  period  has  been 
adopted  as  a  payment  time  reasonably 
capable  of  accommodating  the  wide 
diversity  anticipated  for  commercial 
payment  terms.  The  prompt  payment 
periods  established  in  the  DFARS  are 
shorter  than  the  equivalent  standard 
prompt  payment  periods  (30  days)  in 
FAR  32.906,  and,  thus,  are  more 
beneficial  for  small  entities  than  the 
existing  FAR  policy.  A  second  issue 
raised  by  several  respondents  concerns 
the  provisions  relating  to  the  list  of 
financial  and  other  information  that  the 
Government  must  obtain  to  determine 
the  financial  responsibility  of 
contractors.  One  respondent  indicated 
its  "concern  with  the  substantial 
burdens  that  will  be  placed  on  the 
contracting  officer  and  offeror."  The 
requirement,  stated  in  section  232.072 
of  the  rule,  was  transferred  verbatim 
from  DFARS  232.172.  This  DFARS  rule 
makes  no  pohcy  change,  only  an 
editorial  change  to  move  the  DFARS 
language  to  correspond  to  certain 
changes  made  to  the  FAR.  In  addition, 
the  contracting  officer  is  only  required 
to  obtain  information  sufficient  to  make 
a  determination  of  the  contractor's 
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financial  responsibility.  The  changes 
made  to  the  DFARS  by  this  rule  will 
apply  to  large  and  small  entities  whose 
DoD  contracts  include  performance- 
based  or  commercial  (advance  or 
interim)  type  of  financing.  For  the  11 
months  of  available  fiscal  year  1997  DD 
Form  350  data  (October  1996  through 
August  1997),  less  than  0.5  percent  of 
small  business  contracts  (98  out  of  a 
total  of  40,102)  used  commercial  or 
performance-based  financing. 
Accordingly,  the  final  rule  does  not 
impact  a  significant  number  of  small 
entities.  The  rule  imposes  no  reporting, 
recordkeeping,  or  other  compliance 
requirements.  Various  alternatives 
involving  shorter  prompt  pajrment 
periods  were  considered,  but,  as 
previously  explained,  were  rejected 
since  their  implementation  would  be 
exceptionally  costly  and  burdensome  on 
payment  offices. 

Item  XXVin,  Certification  of  Requests 
for  Equitable  Adjustment  (DFARS  Case 
97-D302) 

This  rule  finalizes,  with  changes,  the 
interim  rule  published  in  the  Federal 
Regista-  on  July  11, 1997  (62  FR  37146). 
The  interim  rule  amended  the  DFARS  to 
implemwit  10  U.S.C.  2410(a),  which 
requires  contractors  to  certify  that 
requests  for  equitable  adjustment  that 
exceed  the  simplified  acquisition 
threshold  are  made  in  good  faith  and 
that  the  supporting  data  are  accurate 
and  complete.  There  were  no  comments 
in  response  to  the  initial  regulatory 
flexibiUty  analysis  prepared  for  the 
interim  rule.  The  primary  impact  of  the 
rule  relates  to  requests  in  the  range  of 
SIOO.OOO  to  $500,000,  because  requests 
in  excess  of  $500,000  generally  require 
submission  of  cost  or  pricing  data  and 
certification  thereof.  Many  of  the  firms 
requesting  equitable  adjustment  in 
amounts  of  $100,000  to  $500,000  are 
construction  contractors.  It  is  estimated 
that  the  rule  will  affect  approximately 
330  small  entities  annually.  Accounting 
skills  will  be  necessary  to  provide  the 
cost  data  to  support  the  certification. 
The  rule  minimizes  the  economic 
impact  on  small  entities,  because  the 
certification  requirements  of  the  rule 
apply  only  to  requests  exceeding  the 
simplified  acquisition  threshold,  and 
because  the  certification  is  limited  to 
only  that  which  is  specifically  required 
by  10  U.S.C.  2410(a).  There  is  no  other 
luiown  alternative  that  would  be 
consistent  with  the  stated  objective  yet 
further  reduce  the  burden  on  small 
entities. 


Item  XXX,  Specialty  Metals- 
Agreements  With  Qualifying  Countries 
(DFARS  Case  97-D007) 

This  final  rule  amends  the  clause  at 
DFARS  252.225-7014  to  make  the 
exception  in  the  clause  consistent  with 
the  Berry  Amendment  (10  U.S.C.  2241 
Note)  and  with  the  existing  DFARS  text 
at  225.7001-2(1).  The  objective  of  the 
rule  is  to  clearly  and  accurately 
implement  the  Berry  Amendment, 
which  provides  an  exception  to 
domestic  source  restrictions  for  the 
procurement  of  specialty  metals,  where 
such  prociirement  is  necessary  in 
furtherance  of  agreements  with  foreign 
governments  in  which  both 
govenunents  agree  to  remove  barriers  to 
purchase  of  supplies  produced  in  the 
other  country.  There  were  no  public 
comments  in  response  to  the  initial 
regulatory  flexibility  analysis  or  the 
proposed  rule  published  in  the  Federal 
Register  at  62  FR  23741  on  May  1, 1997. 
The  clause  at  DFARS  252.225-7014, 
Preference  for  Domestic  Specialty 
Metals,  is  prescribed  for  use  in  all 
solicitations  and  contracts  exceeding  the 
simplified  acquisition  threshold  that 
require  delivery  of  an  article  containing 
specialty  metals.  The  clause  is 
prescribed  for  use  with  its  Alternate  I  if 
the  article  containing  specialty  metals  is 
for  one  of  certain  major  programs.  The 
basic  clause  only  restricts  the  direct 
acquisition  of  specialty  metals  by  the 
prime  contractor,  whereas  Alternate  I 
flows  down  the  restriction  to 
subcontractors  at  any  tier.  The  rule  does 
not  affect  the  already  unrestricted 
sources  of  specialty  metals  when 
acquiring  qualifying  country  end 
products  or  when  acquiring  components 
including  specialty  metals  for  use  in  an 
end  product  for  other  than  a  major 
program.  The  rule  does  loosen  the 
restriction  on  domestic  specialty  metals 
for  prime  contractors  providing 
domestic  at  nonqualifying  country  end 
products,  permitting  them  to 
incorporate  spiecialty  metals  melted  in  a 
qualifying  country  (for  both  major  and 
nonmajor  programs);  or  qualifying 
country  components  containing 
specialty  metals  of  unrestricted  source 
for  use  in  tnd  products  for  major 
programs.  Because  the  components 
subject  to  increased  foreign  competition 
are  at  a  subcontract  level,  it  is  not 
possible  to  more  specifically  identify 
the  items  or  whether  they  are  produced 
by  small  business  concerns.  The  rule 
imposes  no  new  reporting, 
recordkeeping,  or  compliance 
requiremeiTts  on  offerors  or  contractors. 
One  alternative  considered  was  to 
require  that  the  specialty  metals 
incorporated  in  articles  manufactured  in 


a  qualifying  country  also  be  melted  in 
a  qualifying  country.  This  approach 
could  slightly  reduce  the  extent  of 
foreign  competition  facing  domestic 
entities.  However,  this  approach 
appeared  to  go  beyond  the  requirements 
of  the  statute  being  implemented. 

D.  Paperworii  Reduction  Act 

DAC  91-13,  Items  I.  VI,  VU.  Vm.  DC.  XD, 

XIV.  XV.  xvni.  XDC.  XX.  xxi.  xxn. 

XXIV.  XXV.  XXVI.  XXVn.  and  XXX 

The  Paperwork  Reduction  Act  does 
not  apply,  because  these  rules  contain 
no  information  collection  requirements 
that  require  the  approval  of  Uie  Office  of 
Management  and  Budget  iinder  44 
U.S.C.  3501,  efseq. 

DAC  91-13.  Items  X.  XI.  XXm.  XXVIU. 
and  XXXI 

The  Paperwork  Reduction  Act 
applies.  The  Office  of  Management  and 
Budget  (0MB)  has  approved  the 
information  collection  requirements  as 
follows: 


Item 

0MB  Control  No. 

X      

0704-0187;  0704-0259 

XI        

0704-0229 

XXIII 

0704-O2S5 

XXVIII 

0704-0397 

XXXI  

0704-0229 

UMI 


E.  Summary  of  Amendments 

Defense  Acquisition  Circular  (DAC) 
91-13  amends  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  1991  edition.  The  amendments 
are  summarized  as  follows: 

/tem  I— Approval  of  Nonstatutory 
Certification  Requirements  (DFARS 
Case  97-D301) 

This  final  rule  adds  a  new  section  at 
DFARS  201.107  and  amends  201.304  to 
implement  Section  29  of  the  Office  of 
Federal  Procurement  Policy  Act  (41 
U.S.C.  425),  as  amended  by  Section 
4301  of  the  CUnger-Cohen  Act  of  1996 
(Public  Uw  104-106).  Section  29 
provides  that  a  requirement  for  a 
certification  by  a  contractor  or  offeror 
may  not  be  included  in  a  proauement 
regulation  of  an  executive  agency  imless 
the  certification  requirement  is 
specifically  imposed  by  statute  or 
approved  in  writing  by  the  head  of  the 
executive  agency. 

Item  n— Contract  Action  Reporting 
{DFARS  Case  97-D013) 

This  final  rule  was  issued  by 
Departmental  Letter  97-016.  effective 
October  1, 1997  (62  FR  44221,  August 
20, 1997).  The  rule  amends  DFARS 
204.670-2,  253.204-70  and  253.204-71 
to  revise  DD  Form  350  and  DD  Form 
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1057  contract  action  reporting 
requirements  for  compliance  with  the 
Ciinger-Cohen  Act  of  1996  (Public  Law 
104-106)  and  to  enhance  data  collection 
procedures. 

Item  in — Data  Universal  Numbering 
System  (DUNS)  Number  (DFARS  Case 
97-D019) 

This  final  rule  was  issued  by 
Departmental  Letter97-020,  effective 
October  1, 1997  (62  FR  48181, 
September  15, 1997).  The  rule  amends 
DFARS  204.72  and  253.204-70  to 
replace  guidance  on  use  of  DUNS 
numbers  with  references  to  the  FAR 
guidance  on  that  subject,  and  to  remove 
guidance  on  locally  developed  coding 
systems  that  are  no  longer  used. 

Item  rV— Single  Process  Initiative 
(DFARS  Case  97-D014) 

This  interim  rule  was  issued  by 
Departmental  Letter  97-017,  effective 
August  20, 1997  (62  FR  44223,  August 
20. 1997).  The  rule  adds  guidance  at 
DFARS  211.273  and  242.302(a)  (S-70), 
and  a  contract  clause  at  252.211-7005, 
to  implement  the  policy  set  forth  in 
OUSD(A&T)  memorandum  dated  April 
30, 1997,  as  it  relates  to  the  Single 
Process  Initiative  (SPI)  and  new 
contracts.  The  rule  encourages  offerors 
to  propose  the  use  of  nongovernment 
specifications  and  industrywide 
practices  that  meet  the  intent  of  military 
or  Federal  specifications  and  standards, 
and  establishes  that,  in  procurements  of 
previously  developed  items,  SPI 
processes  shall  be  considered  valid 
replacements  for  military  or  Federal 
specifications  or  standards,  absent  a 
specific  determination  to  the  contrary. 

Item  V— Truth  in  Negotiations  and 
Related  Changes  (DFARS  Case  95-D708) 

This  final  rule  was  issued  by 
Departmental  Letter  97-015,  effective 
July  29,  1997  (62  FR  40471,  July  29, 
1997).  The  rule  amends  DFARS  parts 
204, 215, 216, 232, 239,  and  252  to 
update  requirements  pertaining  to  the 
submission  of  cost  or  pricing  data.  The 
rulfe  also  removes  requirements 
pertaining  to  work  measurement 
systems,  as  Section  2201(b)  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (Public  Law  103-355)  repealed  10 
U.S.C.  2406,  which  was  the  primary 
statute  governing  work  measurement 
systems. 

Item  VI—Multiyear  Contracting  and 
Other  Miscellaneous  Provisions  (DFARS 
Case  95-D703) 

This  final  rule  removes  obsolete 
language  at  DFARS  216.301-3;  revises 
subpart  217.1  to  reorganize  and  clarify 
guidance  on  multiyear  contracting; 


revises  Subpart  217.5  to  update 
guidance  on  processing  interagency 
orders  under  the  Economy  Act;  adds 
guidance  at  233.204-70  and  250.102-70 
pertaining  to  statutory  limitations  on 
Congressionally  directed  payment  of  a 
claim  or  request  for  equitable 
adjustment  or  relief;  and  amends 
subpart  237.2  to  reflect  the  current 
numbering  of  FAR  subpart  37.2. 

Item  VII — Qualified  Nonprofit  Agencies 
for  the  Blind  or  Severely  Disabled 
(DFARS  Case  97-D310) 

This  final  rule  amends  DFARS 
219.703  to  implement  Section  835  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1998  (Public  Law  105-85). 
Section  835  amends  10  U.S.C.  2410d  to 
extend,  through  September  30, 1999,  the 
authority  for  contractors  to  claim  credit 
toward  their  small  business 
subcontracting  goals  for  subcontracts 
awarded  to  qualified  nonprofit  agencies 
for  the  blind  or  severely  disabled. 

Item  VIII— Pilot  Mentor-Protege  Program 
(DFARS  Case  97-D322) 

This  final  rule  amends  DFARS 
219.7104  and  Appendix  I  to  implement 
Section  821  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Public  Law  105-85).  Section  821 
extends  to  September  30, 1999,  the  date 
by  which  an  interested  company  must 
apply  for  participation  as  a  mentor  firm 
under  the  DoD  Pilot  Mentor-Protege 
Program;  and  extends  to  September  30, 
2000,  the  date  by  which  a  mentor  firm 
must  incur  costs  in  order  to  be  eligible 
for  reimbursement  under  the  Program. 

Item  IX — Recovered  Material 
Certification  (DFARS  Case  97-D031) 

This  final  rule  amends  DFARS 
223.404  to  reflect  the  FAR  revisions  that 
were  pubhshed  as  Item  V  of  Federal 
Acquisition  Circular  97-01.  The  FAR 
revisions  eliminated  the  requirement  for 
agencies  other  than  the  Environmental 
Protection  Agency  (EPA)  to  specify 
minimum  recovered  material  content 
standards  for  designated  items,  and 
eliminated  the  requir«nent  for 
contractors  to  provide  annual 
certifications  under  the  clause  at  FAR 
52.223-9,  Certification  and  Estimate  of 
Percentage  of  Recovered  Material 
Content  for  EPA  Designated  Items. 

Item  X—Buy  American  Act  Exception 
for  Information  Technology  Products 
(DFARS  Case  97-D022) 

This  final  rule  adds  a  new  provision 
at  DFARS  252.225-7020,  Trade 
Agreements  Certificate,  and  a  new 
clause  at  252.225-7021,  Trade 
Agreements,  and  makes  other 
amendments  in  parts  212,  225.  and  252 


to  implement  the  determination  made 
by  the  Under  Secretary  of  Defense 
(Acquisition  and  Technology),  on  May 
16,  1997,  that  it  is  not  in  the  public 
interest  to  apply  the  restrictions  of  the 
Buy  American  Act  to  U.S.  made 
information  technology  products,  in 
acquisitions  subject  to  the  Trade 
Agreements  Act. 

Item  XI— Duty-Free  Entry  (DFARS  Case 
9&-D020) 

This  final  rule  amends  DFARS  Parts 
225,  242,  and  252  to  clarify  guidance 
regarding  duty-free  entry  of  supplies 
and  implementation  of  the  North 
American  Free  Trade  Agreement.  • 

Item  XII— Trade  Agreements  Threshold 
(DFARS  Case  97-D040) 

This  final  rule  amends  DFARS 
225.408(a)  to  increase,  from  $50,000  to 
$53,150,  the  threshold  for  use  of  the 
clause  at  252.225-7036,  North  American 
Free  Trade  Agreement  Implementation 
Act.  The  increase  is  based  on  the 
cumulative  rate  for  the  Producer  Price 
Index  for  Finished  Goods,  as  reported 
by  the  U.S.  Bureau  of  Labor  Statistics, 
and  as  notified  to  the  NAFTA  parties  by 
the  U.S.  Department  of  State. 

Item  XIII — Application  of  Berry 
Amendment  (DFARS  Case  96-D333) 

This  final  rule  was  issued  by 
Departmental  Letter  97-018,  effective 
September  8,  1997  (62  FR  47153, 
September  8,  1997).  The  rule  revises 
and  finalizes  the  interim  rule  published 
as  Item  XXII  of  DAC  91-12,  which 
implemented  Section  8109  of  the 
National  Defense  Appropriations  Act  for 
Fiscal  Year  1997  (Public  Law  104-208). 
Section  8109  provides  that,  in  Applying 
the  domestic  source  restrictions  of  the 
Berry  Amendment,  the  term  "synthetic 
fabric  and  coated  synthetic  fabric"  shall 
be  deemed  to  include  all  textile  fibers 
and  yams  that  are  for  use  in  such 
fabrics;  and  that  the  domestic  source 
restrictions  of  the  Berry  Amendment 
shall  apply  to  contracts  and 
subcontracts  for  the  procurement  of 
commercial  items.  The  final  rule  differs 
from  the  interim  rule  in  that  it  amends 
DFARS  225.7002  and  252.225-7012  to 
expand  the  list  of  products  that  are 
exempt  from  the  Berry  Amendment 
restrictions  on  synthetic  fabrics. 

Item  XIV — Contingent  Fees — Foreign 
Military  Sales  (DFARS  Case  96-D021) 

The  interim  rule  published  as  Item 
XXVII  of  DAC  91-12  is  revised  and 
finalized.  The  rule  amends  DFARS 
guidance  pertaining  to  contingent  fees 
for  foreign  military  sales.  The  final  rule 
differs  from  the  interim  rule  in  that  it 
revises  DFARS  225.7303-4  and 
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252.225-7027  to  permit  payment  of 
contingent  fees  exceeding  $50,000 
under  foreign  military  sales  contracts  if 
the  foreign  customer  agrees  to  such  fees 
in  writing  before  contract  award. 

Item  XV— Subcontracting  Plans— Indian 
Incentives  (DEARS  Case  97-D309) 

This  final  rule  amends  DFARS 
Subpart  226.1  to  implement  Section 
8024  of  the  National  Defense 
Appropriations  Act  for  Fiscal  Year  1998 
(Public  Uw  105-56).  Section  8024 
provides  that  incentive  payments  under 
the  Indian  hicentive  Program  shall  be 
available  only  to  contractors  that  have 
submitted  subcontracting  plans 
pursuant  to  15  U.S.C.  637,  including 
comprehensive  subcontracting  plans 
submitted  in  accordance  with  the  DoD 
test  program. 

Item  XVI— Cost  Principles  (DFARS  Case 
95-D714) 

This  final  rule  was  issued  by 
Departmental  Letter  97-019.  effective 
September  8.  1997  (62  FR  47154, 
September  8, 1997).  The  rule  amends 
DFARS  Part  231  to  implement  Section 
7202  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355).  Section  7202  prohibits  the 
expenditure  of  funds  to  assist  any  DoD 
contractor  in  preparing  any  material, 
report,  list,  or  analysis  with  respect  to 
the  actual  or  projected  economic  or 
employment  impact  in  a  particular  State 
or  congressional  district  of  an 
acquisition  program  for  which  all 
research,  development,  testing,  and 
evaluation  has  not  been  completed. 

Item  XVn—AIIowabiiity  of  Costs  for 
Restructuring  Bonuses  (DFARS  Case  97- 
D312) 

This  interim  rule  was  issued  by 
Departmental  Letter  97-021,  effective 
November  26. 1997  (62  FR  63035. 
November  26. 1997).  The  rule  amends 
DFARS  231.205-6  to  implement  Section 
8083  of  the  National  Defense 
Appropriations  Act  for  Fiscal  Year  1998 
(Public  Law  105-56).  Section  8083 
prohibits  the  use  of  fiscal  year  1998 
funds  to  reimburse  a  contractor  for  costs 
paid  by  the  contractor  to  an  employee 
for  a  bonus  or  other  payment  in  excess 
of  the  normal  salary  paid  by  the 
contractor  to  the  employee,  when  such 
payment  is  part  of  restructuring  costs 
associated  with  a  business  combination. 

Item  XVIU—Cost  Reimbursement  Rules 
for  Indirect  Costs  (DFARS  Case  96- 
D303) 

This  final  rule  removes  the  cost 
principle  at  DFARS  231.205-71 
pertaining  to  defense  capability 
preservation  agreements.  Section  1027 


of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1998  (Public  Law 
105-85)  repealed  the  statute  upon 
which  this  cost  principle  was  based 
(Section  808  of  Public  Law  104-106). 

Item  XJX-^inance  (DFARS  Case  95- 
D710) 

This  final  rule  amends  DFARS  Part 
232  to  conform  to  the  FAR  revisions 
published  as  hem  Vn  of  FAC  90-32  and 
Items  I  and  IV  of  FAC  90-33.  which 
implemented  provisions  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Public- Law  103-355).  The  rule  adds  a 
new  subpart  232.2.  Commercial  Item 
Purchase  Financing,  and  a  new  subpart 
232.10,  Performance-Based  Payments; 
removes  232.173.  Reduction  or 
Suspension  of  Contract  Payments  Upon 
Finding  of  Fraud,  and  232.970,  Payment 
of  Subcontractors,  as  equivalent 
guidance  is  now  provided  in  FAR  Part 
32;  and  moves  guidance  pertaining  to 
responsibility  of  contractors  from 
232.172  to  232.072.  with  no  change  in 
policy. 

Item  XX— Earned  Value  Management 
Systems  (DFARS  Case  96-D024) 

The  interim  rule  published  in  Item 
XXXm  of  DAC  91-12  is  revised  and 
finalized.  The  rule  amends  DFARS  Parts 
234.  242,  and  252  to  recognize  industry- 
standard  guidelines  for  earned  value 
management  systems  as  an  alternative  to 
DoD-unique  cost/schedule  control 
systems  under  DoD  contracts.  The  final 
rule  differs  from  the  interim  rule  in  that 
it  makes  minor  clarifying  amendments 
at  234.005-70.  242.1107-70.  and 
252.234-7000;  amends  252.234-7001  to 
clarify  the  timing  of  the  initial 
application  of  the  earned  value 
management  system  and  the  integrated 
baseline  reviews;  and  amends  252.242- 
7005  for  consistency  with  the  industry 
standard.  Guidelines  for  Earned  Value 
Management  Systems. 

Item  XXI— Research  and  Development 
Definitions  (DFARS  Case  97-D021) 

This  final  rule  revises  DFARS  235.001 
to  update  the  definitions  pertaining  to 
research  and  development,  for 
consistency  with  the  terms  defined  in 
DoD  7000.14-R.  Financial  Management 
Regulation. 

Item  XXII— Report  of  10-Year  Term 
Contracts  (DFARS  Case  97-D303) 

This  final  rule  removes  DFARS 
235.002,  which  required  departments 
and  agencies  to  notify  Congress  of  any 
research  and  development  contract  with 
a  period  of  performance  exceeding  10 
years.  Section  1062(c)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  (Public  Law  104-106) 


repealed  the  statute  upon  which  this 
requirement  was  based  (10  U.S.C.  2352). 

Item  XXIII— Construction  in  Foreign 
Countries  (DFARS  Case  97-D307) 

This  interim  rule  amends  DFARS  Part 
236  and  adds  a  new  provision  at 
252.236-7012  to  implement  Section  112 
of  the  Military  Construction 
Appropriations  Act  for  Fiscal  Year  1998 
(Public  Law  105-45).  Section  112 
provides  that  no  military  construction 
appropriations  may  be  used  to  award,  to 
a  foreign  contractor,  any  contract 
estimated  to  exceed  $1,000,000  for 
military  construction  in  the  United 
States  territories  and  possessions  in  the 
Pacific  and  on  Kwajalein  Atoll,  or  in 
countries  bordering  the  Arabian  Gulf, 
except  for:  (1)  Contract  awards  for 
which  the  lowest  responsive  and 
responsible  bid  of  a  United  States  firm 
exceeds  the  lowest  responsive  and 
responsible  bid  of  a  foreign  firm  by 
more  than  20  percent,  and  (2)  contract 
awards  for  mditary  construction  on 
Kwajalein  Atoll  for  which  the  lowest 
responsive  and  responsible  bid  is 
submitted  by  a  Marshallese  firm. 

Item  XXIV -Architect-Engineer 
Selection  Process  (DFARS  Case  97- 
D015) 


This  final  rule  revises  DFARS  236.602 
to  streamUne  the  process  for  selection  of 
firms  for  architect-engineer  contracts. 
The  rule  eliminates  requirements  for 
formal  constitution  and  minimum  size 
of  preselection  boards;  eliminates 
special  approval  requirements  for 
selection  of  firms  for  contracts 
exceeding  $500,000;  and  changes  the 
criteria  for  inclusion  of  firms  on  a 
preselection  list  from  "the  maximum 
practicable  number  of  quaUfied  firms" 
to  "the  quaUfied  firms  that  have  a 
reasonable  chance  of  being  considered 
as  most  highly  qualified  by  the  selection 
board." 

Item  XXV— Overseas  Architect-Engineer 
Services  (DFARS  Case  97-D034) 

This  final  rule  amends  DFARS 
236.609-70  to  clarify  the  prescription 
for  use  of  the  provision  at  252.236.- 
7011,  Overseas  Architect-Engineer 
Services — Restriction  to  United  States 
Firms.  The  provision  is  used  in 
solicitations  for  architect-engineer 
contracts  that  are  funded  with  military 
construction  appropriations;  estimated 
to  exceed  $500,000;  and  to  be  performed 
in  Japan,  in  any  North  Atlantic  Treaty 
Organization  member  country,  or  in 
countries  bordering  the  Arabian  Gulf. 
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Item  XXVI — Uncompensated  Overtime 
(DFARS  Case  97-D037) 

This  final  rule  removes  DFARS 
237.102.  237.170,  and  252.237-7019. 
This  guidance  has  been  superseded  by 
the  guidance  on  performance-based 
contracting  and  imcompensated 
overtime  at  FAR  37.102,  37.115.  and 
52.237-10.  A  related  editorial  change  is 
made  at  DFARS  215.608(a)(1). 

Item  XXVU — Telecommunications 
Sennces  (DFARS  Case  97-D305) 

This  final  rule  revises  the  guidance  on 
multiyear  contracting  for 
telecommunications  resources  at 
DFARS  239.7405  to  reflect  the 
elimination  of  the  Federal  Information 
Resources  Management  Regulations 
(FIRMR).  and  revisions  made  to  the 
Federal  Property  Management 
Regulations  (FPMR),  as  a  resuh  of  the 
Information  Technology  Management 
Reform  Act  of  1996  (Public  Law  104- 
106). 

Item  XXVm— Certification  of  Requests 
for  Equitable  Adjustment  (DFARS  Case 
97-D302) 

The  interim  rule  issued  by 
Departmental  Letter  97-014  on  July  11, 
1997,  is  revised  and  finalized.  The  rule 
implements  10  U.S.C.  2410(a),  as 
amended  by  Section  2301  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Pubhc  Law  103-355).  10  U.S.C.  2410(a) 
requires  contractors  to  certify  that 
requests  for  equitable  adjustment  that 
exceed  the  simplified  acquisition 
threshold  are  made  in  good  faith  and 
that  the  supporting  data  are  accurate 
and  complete.  The  final  rule  differs 
bom  the  interim  rule  in  that  it  amends 
DFARS  243.204-70  to  clarify  that  the 
certification  required  by  10  U.S.C. 
2410(a)  is  different  bom  the  certification 
of  a  claim  imder  the  Contract  Disputes 
Act;  and  amends  252.243-7002  to 
clarify  requirements  for  contractor 
disclosure  of  facts  to  support  a 
certification  of  a  request  for  equitable 
adjustment. 

Item  XXDC— Designation  of  Hong  Kong 
(DFARS  Case  97-D023) 

This  final  rule  was  issued  by 
Departmental  Letter  97-013.  effective 
July  11, 1997  (62  FR  37147,  July  11. 
1997).  The  rule  amends  DFARS 
252.225-7007  to  add  Hong  Kong  as  a 
designated  country  under  the  Trade 
Agreements  Act  of  1979,  as  directed  by 
the  U.S.  Trade  Representative. 

Item  XXX— Specialty  Metals- 
Agreements  with  Qualifying  Countries 
(DFARS  Case  97-D007) 

This  final  rule  amends  the  clause  at 
DFARS  252.225-7014.  Preference  for 


Domestic  Specialty  Metals,  to  specify 
that  the  requirements  of  the  clause  do 
not  apply  to  specialty  metals  melted,  or 
incorporated  in  articles  manufactiu«d, 
in  a  qualifying  coimtry  listed  in  DFARS 
225.872-1. 

Item  XXXI— Reporting  of  Contract 
Performance  Outside  the  United  States 
(DFARS  Case  97-D029) 

This  final  rule  amends  the  clause  at 
DFARS  252.225-7026,  Reporting  of 
Contract  Performance  Outside  the 
United  States,  to  increase  the  reporting 
threshold  from  $25,000  to  the  simplified 
acquisition  threshold,  under  contracts 
exceeding  $500,000.  The  rule  also 
increases  the  threshold  for 
incorporation  of  the  clause  in  first-tier 
subcontracts  bom  S100,0Q0  to  $500,000. 

Editmial  Revisions 

(1)  DFARS  201.201-1  is  amended  to 
reflect  the  issuance  of  DoDI  5000.63, 
Defense  Acquisition  Regulations  (DAR) 
System. 

(2)  DFARS  202.101  is  amended  to 
update  the  list  of  Army  contracting 
activities  and  to  show  the  correct  title 
"Under  Secretary  of  Defense 
(Acquisition  &  Technology)"  in  the 
definition  of  "Head  of  the  agency." 

(3)  DFARS  204.7003(a)(l)(i)  is 
amended  to  change  the  designation  of 
the  last  paragraph  from  "(L)"  to  "(M)" 
[this  revision  is  made  only  in  the  loose- 
leaf  edition  of  the  DFARS). 

(4)  DFARS  209.403  is  amended  to 
reflect  the  change  in  name  of  the 
"Defense  Mapping  Agency"  to  the 
"National  Imagery  and  Mapping 
Agency." 

(5)  DFARS  214.202-5  is  amended  to 
show  the  correct  number  of  the  clause 
"Brand  Name  or  Equal." 

(6)  DFARS  Subparts  216.4  and  216.5 
are  amended  to  conform  to  the  current 
numbering  of  the  corresponding  FAR 
subparts. 

(7)  DFARS  227.676  and  229.101  are 
amended  to  update  the  telephone  and 
telefax  numbers  of  the  United  States 
European  Command. 

(8)  DFARS  Part  241  is  amended  to 
conform  to  the  current  numbering  of 
FAR  Part  41  and  to  update  other  FAR 
references.  Corresponding  amendments 
are  made  at  DFARS  252.241-7000  and 
252.241-7001. 

(9)  DFARS  252.212-7001  is  amended 
to  remove  references  to  DFARS 
252.242-7002  and  252.249-7001,  which 
were  deleted  in  DAC  91-12. 

(10)  DFARS  252.229-7004  is  amended 
to  correct  a  typographical  error  in  the 
clause  title. 

(11)  DFARS  Appendix  G  is  amended 
to  update  activity  and  names  and 
addresses. 


NotR  This  DAC  incorporates,  into  the 
■  loose-leaf  edition  of  the  DFARS.  revisions 
previously  issued  by  Departmental  Letters 
97-13  through  97-21.  DFARS  revisions 
contained  in  Departmental  Letter  97-12  and 
departmental  letters  issued  after  97-21  will 
be  covered  in  a  future  DAC. 

List  of  Subjects  in  48  CFR  Parts  201, 
202.  204.  209,  212.  214,  215,  216,  217, 
219,  223,  225,  226,  227,  229,  231, 232, 
233,  234, 235,  236,  237.  239.  241,  242. 
243,  250,  252,  and  253 

Government  procurement. 

Midwle  P.  PMoraoo. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Interim  Rules  Adopted  as  Final  With 
Changes 

PARTS  225  AND  252— {AMENDED] 

The  interim  rule  that  was  published  at 
62  FR  30831  on  June  5. 1997,  is  adopted 
as  final  with  amendmoits  at  sections 
225.7303-4  and  252.225-7027,  as  set 
forth  below  (see  amendatory 
instructions  40  and  86). 

PARTS  234, 242.  AND  252— 
[AMENDED] 

The  interim  rule  that  was  published  at 
62  FR  9990  on  March  5, 1997.  is 
adopted  as  final  with  amendments  at 
sections  234.005-70,  242.1107-70, 
252.234-7000,  252.234-7001,  and 
252.242-7005,  as  set  forth  below  (see 
amendatory  instructions  53,  72,  90,  91, 
and  97). 

PARTS  235. 243.  AND  252— 
[AMENDED] 

The  interim  rule  that  was  published  at 
62  FR  37146  on  July  11,  1997,  is 
adopted  as  final  with  amendments  at 
sections  243.204-70  and  252.243-7002, 
as  set  forth  below  (see  amendatory 
instructions  73  and  98). 

Amendments  to  48  CFR  Chapter  2 
(Defiense  Federal  Acqaisition 
Regulation  Supplement) 

48  CFR  Chapter  2  (the  Defense 
Federal  Acquisition  Regulation 
Supplement)  is  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  201,  202,  204,  209,  212,  214,  215, 
216. 217, 219.  223.  225,  226.  227,  229, 
231, 232, 233, 234. 235,  236,  237,  239, 
241,  242, 243,  250,  252. 253, and 
Api>endices  G  and  I  to  subchapter  I 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 
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PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  201.107  is  added  to  read  as 
follows: 

201.107    Certifications. 

In  accordance  with  Section  29  of  the 
OfBce  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  425).  a  new  requirement 
for  a  certification  by  a  contractor  or 
offeror  may  not  be  included  in  the 
DFARS  unless— 

(1)  The  certification  requirement  is 
specifically  imposed  by  statute;  or 

(2)  Written  justification  for  such 
certification  is  provided  to  the  Secretary 
of  Defense  by  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology), 
and  the  Secretary  of  Defense  approves 
in  writing  the  inclusion  of  such 
certification  requirement. 

3.  Section  201.201-1  is  amended  by 
revising  paragraphs  (c)  and  (d)(i)I.  to 
read  as  follows: 

201.201-1    Th«  two  councils. 

(c)  The  composition  and  operation  of 
the  DAR  Council  is  prescribed  in  DoDI 
5000.63,  Defense  Acquisition 
Regulations  (DAR)  System. 

(d)(i)*   *   • 

I.  PROBLEM:  Succinctly  state  the  problem 
created  by  current  FAR  and/or  DFARS 
coverage  and  descrilw  the  fectual  and/or  legal 
reasons  necessitating  the  change  to  the 
regulation. 

4.  Section  201.304  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (1),  (2),  (3),  and  (5)  to  read 
as  follows: 

201 .304    Agency  control  and  compliance 
proeedures. 

Departments  and  agencies  and  their 
component  organizations  may  issue 
acquisition  regulations  as  necessary  to 
implement  or  supplement  the  FAR  or 
DFARS. 

(l)(i)  Approval  of  the  Under  Secretary 
of  Defense  (Acquisition  and 
Technology)  (USD(A&T))  is  required 
before  including  in  a  department/agency 
or  component  supplement,  or  any  other 
contracting  regulation  document  such  as 
a  policy  letter  or  clause  book,  any 
policy,  procedure,  clause,  or  form  that — 

(A)  Has  a  significant  effect  beyond  the 
internal  operating  procedures  of  the 
agency;  or 

(B)  Has  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors. 

(ii)  Except  as  provided  in  paragraph 
(2)  of  this  section,  the  USD(A&T)  has 
delegated  authority  to  the  Director  of 
Defense  Procurement  (USD(A&T)DP)  to 
approve  or  disapprove  the  policies. 


procedures,  clauses,  and  forms  subject 
to  paragraph  (l)(i)  of  this  section. 

(2)  In  accordance  with  Section  29  of 
the  Office  of  Federal  Procurement 
Policy  Act  (41  U.S.C.  425),  a  new 
requirement  for  a  certification  by  a 
contractor  or  offeror  may  not  be 
included  in  a  department/agency  or 
component  procurement  regulation 
unless — 

(i)  The  oertification  requirement  is 
specifically  imposed  by  statute;  or 

(ii)  Written  justification  for  such 
certification  is  provided  to  the  Secretary 
of  Defense  by  USD(A&T),  and  the 
Secretary  of  Defense  approves  in  writing 
the  inclusion  of  such  certification 
requirement. 

(3)  Approval  of  USD(A&T)DP  is 
required  for  any  class  deviation  (as 
defined  in  FAR  Subpart  1.4)  from  the 
FAR  or  DFARS,  before  its  inclusion  in 
a  department/agency  or  component 
supplement  or  any  other  contracting 
regulation  docimient  such  as  a  policy 
letter  or  clause  book. 

•        •        *        *        • 

(5)  Departments  and  agencies  shall 
submit  request  for  the  Secretary  of 
Defense.  USD(A&T),  and  USD(A&T)DP 
approvals  required  by  this  section 
through  the  Director  of  the  DAR 
Council. 


PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

5.  Section  202.101  is  amended  in  the 
definition  of  "Contracting  activity"  by 
revising  the  text  under  the  heading 
"ARMY";  and  in  the  second  sentence  of 
the  definition  of  "Head  of  the  agency" 
by  adding,  in  the  parenthetical,  after  the 
word  "Acquisition",  the  phrase  "& 
Technology".  The  revised  text  reads  as 
follows: 

202.101    Definitions. 


ARMY        f 

Contract  Support  Agency 

Office  of  the  Deputy  Chief  of  Staff  for 

Research,  Development  and  Acquisition. 

Headquarters,  U.S.  Army  Materiel 

Command 
Aviation  and  Missile  Command 
Industrial  Operations  Conunand 
Communications-Electronics  Command 
Troop  Support  Agency 
Tank-Automotive  and  Armaments  Command 
Training  and  Doctrine  Command 
Forces  Command 
Health  Services  Command 
Military  District  of  Washington 
U.S.  Army,  Eurojie 
National  Cuard  Bureau 
Corps  of  Engineers 
Information  Systems  Command 
Medical  Research  and  Development 

Command 


U.S.  Army,  Pacific 

Military  Traffic  Management  Command 

Space  and  Strategic  Defense  Command 

Eighth  U.S.  Army 

Intelligence  and  Security  Command 

U.S.  Army,  South 

Defense  Supply  Service-Washington 

Directorate  of  information  Systems  for 
Command,  Control,  Communications  and 
Computers,  Office  of  the  Secretary  of  the 
Araiy 

U.S.  Army  Special  Operations  Command 


PART  204— ADMINISTRATIVE 
MATTERS 

204.805    [Amended] 

6.  Section  204.805  is  amended  in  the 
first  sentence  of  paragraph  (5).  in  the 
parenthetical,  by  removing  "15.804-2" 
and  inserting  in  its  place  "15.403-4". 

PART  209— CONTRACTOR 
QUAUFICAHONS 

209.403    [Amanded] 

7.  Section  209.403  is  amended  in  the 
definition  of  "Debarring  offidal",  in 
paragraph  (1).  by  removing  the  entry 
"Defense  Mapping  Agency — ^The 
General  Counsel"  and  inserting  in  its 
place  the  entry  "National  Imagery  and 
Mapping  Agency — The  General 
Counsel". 

PART  212— ACQUISmON  OF 
COMMERCIAL  ITEMS 

8.  Section  212.301  is  amended  by 
redesigning  paragraph  (f)(i)(C)  as 
paragraph  (f)(i)(D)  and  by  adding  a  new 
paragraph  (f)(i)(C)  to  read  as  follows: 

21 2.301    Soliettation  provistons  and 
contract  clauaea  for  ttie  acquisition  of 
commercial  items. 

(f)(i)*   *  * 

(C)  252.223-7020,  Trade  Agreements 
Certificate. 


PART  214— SEALED  BIDDING 

214.205-6    [Amended] 

9.  Section  214.202-5  is  amended  in 
paragraph  (d)  by  revising  the  reference 
"252.210-7000"  to  read  "252.211- 
7003". 

PART  215-CONTRACTING  BY 
NEGOTIATION 

215.008    [Amended] 

10.  Section  215.608  is  amended  in  the 
first  sentence  of  paragraph  (a)(1),  in  the 
parenthetical,  by  removing  the  reference 
"237.170"  and  inserting  in  its  place  the 
reference  "FAR  37.115". 

215.805-5    [Amended] 

11.  Section  215.805-5  is  amended  in 
paragraphs  (a)(l)(AKl)  and  (a)(l)(A)(2) 
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by  removing  the  reference  "15.804- 
2(a)(1)"  and  inserting  in  its  place  the 
reference  "15.403-4(a)(l)". 

PART  216— TYPES  OF  CONTRACTS 
216.203-4    [Amended] 

12.  Section  216.203-4  is  amended  in 
paragraph  (d){xvi)  by  removing  the 
reference  "15.804-1"  and  inserting  in 
its  place  the  reference  "15.403-1". 

216.301  and  216.301-3    [Removed] 

13.  Sections  216.301  and  216.301-3 
are  removed. 

216.403-70    [Removed] 

14.  Section  216.403-70  is  removed. 

15.  Section  216.404  is  revised  to  read 
as  follows: 

21 6.404  Rxediirice  contracts  with  award 
fees. 

Award-fee  provisions  may  be  used  in 
fixed-price  contracts  as  provided  in 
216.470 

216.404-1    [Redesignated] 

16.  Section  216.404-1  is  redesignated 
as  section  216.405-1. 

216.404-2    [Redesignated] 

17.  Section  216.404-2  is  redesignated 
as  section  216.405-2. 

18.  Section  216.405  is  added  to  read 
as  follows: 

216.405  Cost-reimbursement  Incentive 
contracts. 

216.501    [Amended] 

19.  Section  216.501  is  amended  in  the 
introductory  text  of  paragraph  (a)(i)  and 
in  the  first  sentence  of  paragraph  (a)(ii) 
by  revising  "indefinite  defivery"  to  read 
"indefinite-deUvery". 

20.  Sections  216.505  and  216.506  are 
revised  to  read  as  follows: 

216.505  Ordering. 

Orders  placed  under  indefinite- 
delivery  contracts  may  be  issued  on  DD 
Form  1155,  Order  for  Supplies  or 
Services. 

216.506  Solicitation  provisions  and 
contract  clauses. 

(d)  If  the  contract  is  for  the 
preparation  of  personal  property  for 
shipment  or  storage  (see  247.271-4), 
substitute  paragraph  (f)  at  252.247- 
7015,  Requirements,  for  paragraph  (f)  of 
the  clause  at  FAR  52.216-21, 
Requirements. 

PART  217— SPECIAL  CONTRACTING 
METHODS 

21.  Subpart  217.1  is  revised  to  read  as 
follows: 


Subpart  217.1— Multlyear  Contracting 

Sec. 

217.103    Definitions. 

217.170  All  multlyear  contracts. 

217.171  Multlyear  contracts  for  services. 

217.172  Multlyear  contracts  for  supplies. 

217.173  Multlyear  contracts  for  weapon 
systems. 

217.174  Mulltyear  contracts  that  employ 
economic  order  quantity  procurement. 

Subpart  217.1— Mulityear  Contracting 

217.103    DeflniUons. 

Advance  procurement,  as  used  in  this 
subpart,  means  an  exception  to  the  full 
funding  policy  that  allows  acquisition  of 
long  lead  time  items  (advance  long  lead 
acquisition)  or  economic  order 
quantities  (EOQ)  of  items  (advance  EOQ 
acquisition)  in  a  fiscal  year  in  advance 
of  that  in  which  the  related  end  item  is 
to  be  acquired.  Advance  procurements 
may  include  materials,  parts, 
components,  and  e^ort  that  must  be 
funded  in  advance  to  maintain  a 
planned  production  schedule. 

217.170  All  multlyeer  contracts. 

(a)  Before  a  multlyear  contract  is 
awarded,  the  cost  of  that  contract  shall 
be  compared  against  the  cost  of  an 
annual  procurement  approach,  using  a 
present  value  analysis.  The  multlyear 
contract  shall  not  be  awarded  unless  the 
analysis  shows  that  it  results  in  the 
lowest  cost  (Section  9021  of  Pub.  L. 
101-165  and  similar  sections  in 
subsequent  Defense  appropriations 
acts). 

(b)  The  head  of  the  agency  shall 
provide  written  notice  to  the 
Committees  on  Appropriations  and 
National  Security  in  the  House  of 
Representatives  and  in  the  Senate  at 
least  10  days  before  termination  of  any 
multlyear  contract  (Section  9021  of  Pub. 
L.  101-165  and  similar  sections  in 
subsequent  Defense  appropriations 
acts). 

(c)  The  Secretary  of  Defense  may 
instruct  the  head  of  the  agency 
proposing  a  multlyear  contract  to 
include  in  that  contract  negotiated 
priced  options  for  varying  the  quantities 
of  end  items  to  be  procured  over  the  life 
of  the  contract  (10  U.S.C.  2306b(j)). 

(d)  Every  multlyear  contract  must 
comply  with  FAR  17.104(c),  unless  an 
exception  is  approved  through  the 
budget  process  in  coordination  with  the 
cognizant  comptroller. 

21 7. 1 71  Multlyear  contracts  for  services. 

(a)  10  U.S.C.  2306(g).  (1)  DoD  may 
enter  into  multlyear  acquisitions  for  the 
following  services  (and  items  of  supply 
relating  to  such  services),  even  though 
funds  are  limited  by  statute  to  obligation 


only  during  the  fiscal  year  for  which 
they  were  appropriated; 

(i)  Operation,  maintenance,  and 
support  of  facilities  and  installations. 

(ii)  Maintenance  or  modification  of 
aircraft,  ships,  vehicles,  and  other 
highly  complex  military  equipment. 

(iii)  Specialized  training  requiring 
high  quality  instructor  skills  (e.g., 
training  for  pilots  and  other  aircrew 
members  or  foreign  language  training). 

(iv)  Base  services  (e.g.,  ground 
maintenance,  in-plane  refueling,  bus 
transportation,  and  refuse  collection  and 
disposal). 

(2)  This  authority  may  be  used  as  long 
as  the  contract  does  not  extend  beyond 
5  years. 

(b)  W  U.S.C.  2829.  (1)  The  head  of  the 
agency  may  enter  into  multlyear 
contracts  for  supplies  and  services 
required  for  management,  maintenance, 
and  op>eration  of  military  family  housing 
and  may  pay  the  costs  of  such  contracts 
for  each  year  fixim  annual 
appropriations  for  that  year. 

(2)  This  authority  may  be  used  as  long 
as  the  contract  does  not  extend  beyond 
4  years. 

(c)  Award  of  a  multlyear  contract  for 
services  requires  a  written 
determination  by  the  head  of  the  agency 
(10  U.S.C.  2306(g)(1))  that— 

(1)  There  will  be  a  continuing  need 
for  the  services  and  incidental  supplies; 

(2)  Furnishing  the  services  and 
incidental  suppUes  will  require — 

(i)  A  substantial  initial  investment  in 
plant  or  equipment;  or 

(ii)  The  incurrence  of  substantial 
contingent  Uabilities  for  the  assembly, 
training,  or  transportation  of  a 
specialized  work  force;  and 

(3)  Using  a  multlyear  contract  will  be 
in  the  best  interest  of  the  United  States 
by  encouraging  effective  competition 
and  promoting  economical  business 
operations  (e.g.,  economic  lot  purchases 
and  more  efiicient  production  rates). 

21 7. 1 72    Multlyear  contracts  for  supplies. 

(a)  This  section  applies  to  all 
multlyear  contracts  for  supplies, 
including  weapon  systems.  For  policies 
that  apply  only  to  multlyear  contracts 
for  weapon  systems,  see  217.173. 

(b)  A  multlyear  contract  for  supplies 
may  be  used  if,  in  addition  to  the 
conditions  listed  in  FAR  17.105-l(b), 
the  use  of  such  a  contract  will  promote 
the  national  security  of  the  United 
States. 

(c)  The  head  of  the  agency  shall 
provide  written  notice  to  the 
Committees  on  Appropriations  and 
National  Security  in  the  House  of 
Representatives  and  in  the  Senate  at 
least  30  days  before  the  contracting 
officer  awards  a  multlyear  contract 
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including  an  unfunded  contingent 
liability  in  excess  of  $20  million 
(Section  9021  of  Pub.  L.  101-165  and 
similar  sections  in  subsequent  Defense 
appropriations  acts). 

(d)  Agencies  shall  establish  reporting 
procedures  to  meet  the  requirements  of 
paragraph  (c)  of  this  section.  Submit 
copies  of  the  notifications  to  the 
Director  of  Defense  Procurement,  Office 
of  the  Under  Secretary  of  Defense 
(Acquisition  and  Technology) 
(OUSD(A&T)DP),  and  to  the  Deputy 
Under  Secretary  of  Defense 
(Comptroller)  (Program/Budget) 
(OUSD(C)(P/B)). 

21 7. 1 73  Multiyear  contracts  for  weapon 
•ystams. 

(a)  As  authorized  by  10  U.S.C. 
2306b(a)  and  subject  to  the  conditions 
in  paragraph  (b)  of  this  section,  the  head 
of  the  agency  may  enter  into  a  multiyear 
contract  for— 

(1)  A  weapon  system  and  associated 
items,  services,  and  logistics  support  for 
a  weapon  system;  and 

(2)  Advance  procurement  of 
components,  parts,  and  materials 
necessary  to  manufacture  a  weapon 
system,  including  advance  procurement 
to  achieve  economic  lot  purchases  or 
more  efficient  production  rates  (see 

217.174  regarding  economic  order 
quantity  procurement). 

(b)  The  following  conditions  must  be 
satisfied  before  a  multiyear  contract  may 
be  awarded  under  the  authority 
described  in  paragraph  (a)  of  this 
section: 

(1)  The  multiyear  exhibits  required  by 
DoD  7000. 14-R,  Financial  Management 
Regulation,  are  included  in  the  agency's 
budget  estimate  submission  and  the 
President's  budget  request. 

(2)  The  Secretary  of  Defense  certifies 
to  Congress  that  the  current  5-year 
defense  program  fully  funds  the  support 
costs  associated  with  the  multiyear 
program  (10  U.S.C.  2306b(i)(l)(A)). 
Information  supporting  this  certification 
shall  be  submitted  to  USD(C)(P/B)  for 
transmission  to  Congress  through  the 
Secretary  of  Defense. 

(3)  The  proposed  multiyear  contract 
provides  for  production  at  not  less  than 
minimum  economic  rates,  given  the 
existing  tooling  and  facilities  (10  U.S.C. 
2306b(i)(l)(B)).  Information  supporting 
the  agency's  determination  that  this 
requirement  has  been  met  shall  be 
submitted  to  USD(C)(P/B)  with  the 
information  supporting  the  certification 
required  by  paragraph  (b)(2)  of  this 
section. 

(4)  If  the  value  of  the  multiyear 
contract  exceeds  $500,000,000.  the 
applicable  Defense  appropriations  act 
specifically  provides  that  a  multiyear 


contract  may  be  used  to  procure  the 
particular  system  or  system  component 
(Section  9021  of  Pub.  L.  101-165  and 
similar  sections  in  subsequent  Defense 
appropriations  acts). 

(5)  All  other  requirements  of  law  are 
met  and  there  are  no  other  statutory 
restrictions  on  using  a  multiyear 
contract  for  the  specific  system  or 
component  (Section  9021  of  Pub.  L. 
101-165  and  similar  sections  in 
subsequent  Defense  appropriations 
acts).  One  such  restriction  may  be  the 
achievement  of  specified  cost  savings.  If 
the  agency  finds,  after  negotiations  with 
the  contractor(s),  that  the  specified 
savings  cannot  be  achieved,  the  head  of 
the  agency  shall  assess  the  savings  that, 
nevertheless,  could  be  achieved  by 
using  a  multiyear  contract.  If  the  savings 
are  substantial,  the  head  of  the  agency 
may  request  relief  from  the  law's 
specific  savings  requirement.  The 
request  shall — 

(i)  Quantify  the  savings  that  can  be 
achieved; 

(ii)  Explain  any  other  benefits  to  the 
Government  of  using  the  multiyear 
contract; 

(iii)  Include  details  regarding  the 
negotiated  contract  terms  and 
conditions;  and 

(iv)  Be  submitted  to  OUSD(A&T)DP 
for  transmission  to  Congress  via  the 
Secretary  of  Defense  and  the  President 
(10  U.S.C.  2306b(i)(2)). 

21 7. 1 74    Multiyear  contracts  that  employ 
economic  order  quantity  procurement. 

(a)  The  head  of  the  agency  shall 
provide  written  notice  to  the 
Committees  on  Appropriations  and 
National  Security  in  the  House  of 
Representatives  and  in  the  Senate  at 
least  30  days  before  awarding — 

(1)  A  multiyear  contract  providing  for 
economic  order  quantity  purchases  in 
excess  of  $20  million  in  any  year;  or 

(2)  A  contract  for  advance 
procurement  leading  to  a  mulityear 
contract  that  employs  economic  order 
quantity  procurement  in  excess  of  $20 
million  in  any  year  (Section  9021  of 
Pub.  L.  101-165  and  similar  sections  in 
subsequent  Defense  appropriations 
acts). 

(b)  Before  initiating  an  advance 
procurement,  the  contracting  officer 
shall  verify  that  it  is  consistent  with 
DoD  policy  (e.g..  Part  3  of  DoD  5000.2- 
R,  Mandatory  Procedures  for  Major 
Defense  Acquisition  Programs  (MDAPs) 
and  Major  Automated  Information 
System  (MAIS)  Acquisition  Programs, 
and  the  full  funding  policy  in  Volume 
2A,  Chapter  1,  of  DoD  7000.14-R. 
Financial  Management  Regulation). 

22.  Subpart  217.5  is  revised  to  read  as 
follows: 


Subpart  217.5— Interagency 
Acquisitions  Under  the  Economy  Act 

Sec. 

217.503  Determinations  and  findings 
requirements. 

217.504  Ordering  procedures. 

21 7.503  Determinations  and  findings 
requirements. 

(c)  If  requested,  the  contracting  officer 
who  normally  would  contract  for  the 
requesting  activity  should  advise  in  the 
determination  process. 

217.504  Ordering  procedures. 

(a)  When  the  requesting  agency  is 
within  DoD,  a  copy  of  the  executed  D&F 
shall  be  furnished  to  the  servicing 
agency  as  an  attachment  to  the  order. 
When  a  DoD  contracting  office  is  acting 
as  the  servicing  agency,  a  copy  of  the 
executed  D&F  shall  be  obtained  from  the 
requesting  agency  and  placed  in  the 
contract  file  for  the  Economy  Act  order. 

PART  219— SMALL  BUSINESS 
PROGRAMS 

23.  Section  219.703  is  amended  in 
paragraph  (a)  by  revising  the 
introductory  text  to  read  as  follows: 

291 .703    Ellgtolllty  requirements  for 
participating  In  the  program. 

(a)  Qualified  nonprofit  agencies  for 
the  bUnd  and  other  severely  disabled, 
that  have  been  approved  by  the 
Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
under  the  Javits-Wagner-O'Day  Act  (41 
U.S.C.  46-48),  are  eligible  to  participate 
in  the  program  as  a  result  of  10  U.S.C. 
2410d  and  Section  9077  of  Pub.  L.  102- 
396  and  similar  sections  in  subsequent 
Defense  appropriations  acts.  Under  this 
authority,  subcontracts  awarded  to  such 
entities  may  be  counted  toward  the 
prime  contractor's  small  business 
subcontracting  goal  through  fiscal  year 
1999. 


219.7104    [Amended] 

24.  Section  719.7104  is  amended  in 
the  last  sentence  of  paragraph  (b)  and  in 
paragraph  (d)  by  revising  the  date 
"October  1, 1999"  to  read  "October  1, 
2000". 

PART  223— ENVIRONMENT, 
CONSERVATION.  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

25.  Section  223.404  is  amended  by 
revising  paragraph  (b)(3)  introductory 
text  and  paragraph  (b)(4)  to  read  as 
follows: 


UMI 
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223.404    Procedures. 

(b)(3)  A  contract  for  an  EPA 
designated  item  that  does  not  meet  the 
EPA  minimum  recovered  material 
standards  shall  not  be  awarded  before 
approval  of  the  written  detennination 
required  by  FAR  23.404(b)(3).  The 
approving  official  shall  be— 

(4)  Departments  and  agencies  shall 
centrally  collect  information  submitted 
in  accordance  with  the  clause  at  FAR 
52.223-9  for  reporting  to  the  cognizant 
activity  in  the  Office  of  the  Secretary  of 
Defense. 

PART  225— FOREIGN  ACQUISITION 

26.  Section  225.000-70  is  amended  by 
revising  paragraphs  (c),  (j).  and  (m)  to 
read  as  follows: 

225.000-70    Deflnltlons. 

*        *        •        •        • 

(c)  Domestic  end  product  has  the 
meaning  given  in  the  clauses  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program;  252.225- 
7007,  Buy  American  Act — Trade 
Agreements — Balance  of  Payments 
Program;  and  252.225-7036,  Buy 
American  Act — North  American  Free 
Trade  Agreement  hnplementation  Act — 
Balance  of  Payments  Program,  instead  of 
the  meaning  in  FAR  25.101. 
***** 

(j)  Qualifying  country  component  and 
qualifying  country  end  product  are 
defined  in  the  clauses  at  252.225-7001, 
Buy  American  Act  and  Balance  of 
Payments  Program;  252.225-7007,  Buy 
American  Act — Trade  Agreements — 
Balance  of  Payments  Progeam;  and 
252.225-7036,  Buy  American  Act- 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program.  "Qualifying  country 
end  {Htxluct"  is  also  defined  in  the 
clause  at  252.225-7021,  Trade 
Agreements. 
***** 

(m)  U.S.  made  end  product  is  defined 
in  the  clause  at  252.225-7007,  Buy 
American  Act — Trade  Agreements — 
Balance  of  Payments  Pn^ram  and; 
252.225-7021,  Trade  Agreements. 

27.  Section  225.000-71  is  amended  by 
revising  paragraphs  (a)(l)(i)  and  (c)(2)  to 
read  as  follows: 


225.000-71    General  guKMines. 

*  •         •         »         » 

(a)  *  *   • 

(D*   •   * 

(i)  Defense  authorization  or 
appropriations  acts  (see  Subpart 
225.70);  or 
***** 

(c)*   •   • 

(2)  If  the  product  is  an  eligible 
product  under  Subpart  225.4.  evaluate 
the  offer  under  FAR  25.402,  225.105, 
and  225.402. 

*  *        *        •        • 

28.  Section  225.102  is  amended  by 
revising  paragraph  (a)(3)(A):- by 
redesignating  paragraphs  (a)(3)(B)  and 
(a)(3)(C)  as  para^aphs  (a)(3)(C)  and 
(a)(3)(D),  respectively;  and  by  adding  a 
new  paragraph  (a)(3)(B)  to  read  as 
follows: 

225.102    Policy. 

(a)*  •  * 

(3)(A)  Specific  public  interest 
exceptions  for  DoD  for  certain  countries 
are  in  225.872. 

(B)  The  Under  Secretary  of  Defense 
(Acquisition  and  Technology)  has 
determined  that,  for  procurements 
subject  to  the  Trade  Agreements  Act,  it 
is  inconsistent  writh  the  public  interest 
to  apply  the  Buy  American  Act  to 
information  technology  products  in 
Federal  Supply  Group  70  or  74  that  are 
substantially  transformed  in  the  United 
States. 

*  •        •        •        • 

29.  Section  225.105  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (1),  (2),  and  (3):  and  in  Table 
25-1  by  revising  Examples  2  and  3  to 
read  as  follows: 

225.105    Evaluating  offers. 

Use  the  following  procedures  instead 
of  those  in  FAR  25.105.  These 
procedures  do  not  apply  to  acquisitions 
of  information  technology  end  products 
in  Federal  Supply  Group  70  or  74  that 
are  subject  to  the  Trade  Agreements  Act. 

(1)  Treat  offiers  of  eligible  end 
products  under  acquisitions  subject  to 
the  Trade  Agreements  Act  or  NAFTA  as 
if  they  were  qualifying  country  offers. 
As  used  in  this  section,  the  term 
"nonqualifying  country  offer"  may  also 
apply  to  an  offer  that  is  not  an  eligible 

Table  25-1.— Evaluation 


offer  under  a  trade  agreement  (see 
Example  4  in  Table  25-1,  Evaluation). 

(2)  Except  as  provided  in  paragraph 
(3)  of  this  section,  evaluate  offers  by 
adding  a  50  percent  factor  to  the  price 
(including  duty)  of  each  nonqualifying 
country  offer  (see  Example  1  in  Table  ' 
25-1,  Evaluation). 

(i)  Nonqualifying  country  offers 
include  duty  in  the  offered  price.  When 
applying  the  factor,  evaluate  based  on 
the  inclusion  of  duty,  whether  or  not 
duty  is  to  be  exempted.  If  award  is  made 
on  the  nonqualifying  country  offer  and 
duty  is  to  be  exempted  through 
inclusion  of  the  clause  at  FAR  52.225- 
10.  Duty-Free  Entry,  award  at  the 
offered  price  minus  the  amount  of  duty 
identified  in  the  provision  at  252.225- 
7003,  Information  for  Duty-Free  Entry 
Evaluation.  See  Example  1,  Ahemate  n, 
in  Table  25-1,  Evaluation. 

(ii)  When  a  nonqualifying  country 
offer  includes  more  than  one  line  item, 
apply  the  50  percent  factor — 

(A)  On  an  item-by-item  basis;  or 

(B)  On  a  group  of  items,  if  the 
solicitation  specifically  provides  for 
award  on  a  group  basis. 

(3)  When  application  of  the  factor 
would  not  result  in  the  award  of  a 
domestic  end  product,  i.e.,  when  no 
domestic  offers  are  received  (see 
Example  3  of  Table  25-1,  Evaluation)  or 
when  a  qualifying  country  offer  is  lower 
than  the  domestic  offer  (see  Example  2 
of  Table  25-1,  Evaluation),  evaluate 
nonquahfying  country  offers  without 
the  50  percent  factor. 

(i)  If  duty  is  to  be  exempted  through 
inclusion  of  the  clause  at  FAR  52.225- 
10,  Duty-Free  Entry,  evaluate  the 
nonqualifying  country  offer  exclusive  of 
duty  by  reducing  the  offered  price  by 
the  amount  of  duty  identified  in  the 
clause  at  252.225-7003,  Information  for 
Duty-Free  Entry  Evaluation  (see 
Examples  2  and  3,  Alternate  II.  of  Table 
25-1,  Evaluation).  If  award  is  made  on 
the  nonqualifying  country  offer,  award 
at  the  offered  price  minus  duty. 

(ii)  If  duty  is  not  to  be  exempted, 
evaluate  the  nonqualifying  country  offer 
inclusive  of  duty.  (See  Examples  2  and 
3,  Alternate  I,  of  Table  25-1, 
Evaluation.) 


Example  2 

Alternate  I:  Duty  frfot  txempted  for  NofKjualitying  Country  Offers: 

Nonqualifying  Country  Offer  (including  S100  duty)  

Domestic  Offer _ 

Qualifying  Country  Offer 


$6,000 
8.500 
7.800 
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Award  on  Nonqualifying  Country  Ofler.  Since  the  qualifying  country  offer  is  lower  than  the  domestic  offer,  the  nonqualifying  country  offer  is 
evaluated  wrthout  the  factor.  Since  duty  is  not  being  exempted  for  nonqualifying  country  offers,  the  offer  is  evaluated  and  award  is  made  at  the 
price  inclusive  of  duty  (S6,000).  j  | 

Alternate  II:  Duty  Exempted:  i 

Nonqualifying  Country  Offer  (including  S1,000  duty)  ;. $880,500 

-    Domestic  Offer 950,000 

Qualifying  Country  Offer 880,000 

Award  on  Nonqualifying  Country  Offer.  Again,  the  qualifying  country  offer  is  lower  than  the  domestic  offer.  The  nonqualifying  country  offer  is, 
therefore,  evaluated  without  the  factor.  Since  duty  is  being  exempted  for  nonqualifying  country  offers,  the  duty  identified  by  the  offeror  is  sut>- 
tracted  from  the  offered  price,  which  is  evaluated  and  awarded  at  $879,500.  

Example  3 

Alternate  I:  Duty  Not  Exempted  for  Nonqualifying  Country  Offers: 

Nonqualifying  Country  Offer  (including  $150  duty)  _ $9,600 

Qualifying  Country  Offer 9.500 

Award  on  Qualifying  Country  Offer.  Since  no  domestic  offers  are  received,  the  nonqualifying  country  offer  is  evaluated  without  the  evaluation 

factor.  Since  duty  is  not  being  exempted  and  would  be  paid  by  the  Government,  the  nonqualifying  country  offer  is  evaluated  inclusive  of  duty. 

Alternate  II:  Duty  Exempted: 

Nonqualifying  Country  Otter  (including  $1,000  duty)  ^ - $880,500 

Qualifying  Country  Otter  880,000 

Award  on  Nonqualifying  Country  Otter.  Since  no  domestic  otters  are  received,  the  nonqualifying  country  otter  it  evaluated  without  the  evalua-  . 

tion  tactor.  Since  duty  is  being  exempted,  duty  is  subtracted  from  the  nonqualifying  country  otter,  which  is  evaluated  and  awarded  at  $879,500. 


30.  Section  225.109  is  amended  in 
paragraph  (a)  by  revising  the  last 
sentence;  in  the  introductory  text  of 
paragraph  (d)  by  removing  the  word 
"which"  and  inserting  in  its  place  the 
word  "that";  and  by  revising  paragraph 
(d)(i]  to  read  as  follows: 

225. 1 09    Solicitation  provialons  and 
contract  clauses. 

(a)  *  •  *  Use  the  provision  in  any 
solicitation  that  includes  the  clause  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program. 

***** 

(d)*   •  • 

(i)  Do  not  use  the  clause  if  an 
exception  to  the  Buy  American  Act  or 
Balance  of  Payments  Program  is  known 
to  apply  or  if  using  the  clause  at 
252.225-7007.  Buy  American  Act- 
Trade  Agreements — Balance  of 
Payments  Program;  252.225-7021, 
Trade  Agreements;  or  252.225-7036, 
Buy  American  Act — North  American 
Free  Trade  Agreement  Implementation 
Act — Balance  of  Payments  Program. 
***** 

31.  Section  225.109-70  is  revised  to 
read  as  follows: 

225. 1 09-70    Additlortal  provisions  and 
clauses. 

(a)  Use  the  clause  at  252.225-7002, 
Qualifying  Country  Sources  as 
Subcontractors,  in  solicitations  and 
contracts  that  include  one  of  the 
following  clauses: 

(1)  252.225-7001,  Buy  American  Act 
and  Balance  of  Payments  Program. 


(2)  252.225-7007,  Buy  American 
Act — Trade  Agreements — Balance  of 
Payments  Program. 

(3)  252.225-7021,  Trade  Agreements. 

(4)  252.225-7036,  Buy  American 
Act— North  American  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program. 

(b)  When  only  domestic  end  products 
are  acceptable,  the  solicitation  must 
make  a  statement  to  that  effect. 

32.  Section  225.302  is  amended  by 
revising  paragraphs  (a)(iii)  and  (a)(iv); 
by  adding  a  new  paragraph  (a)(v);  in 
paragraph  (b)(i}  under  the  heading 
"ARMY"  by  removing  the  entry 
"Deputy  Chief  of  Staff  for  Procurement 
U.S.  Army  Material  Command"  and 
inserting  in  its  place  the  entry  "Deputy 
Chief  of  Staff  for  Research,  Development 
and  Acquisition,  Headquarters,  U.S. 
Army  Material  Command";  and  in 
paragraph  (b)(i)  by  removing  the 
heading  "DEFENSE  MAPPING 
AGENCY"  and  inserting  in  its  place  the 
heading  "NATIONAL  IMAGERY  AND 
MAPPING  AGENCY".  The  revised  and 
added  text  reads  as  follows: 

225.302    Policy. 

(a)  *   *   * 

(iii)  Do  not  apply  to  qualifying 
country  and  products; 

(iv)  Do  not  apply  to  articles,  materials, 
or  supplies  produced  or  manufactured 
in  Panama  when  purchased  by  and  for 
the  use  of  U.S.  forces  in  Panama;  and 

(v)  For  acquisitions  subject  to  the 
Trade  Agreements  Act,  do  not  apply  to 
information  technology  products  in 
Federal  Supply  Group  70  or  74  that  are 


substantially  transformed  in  the  United 
States. 

***** 

33.  Section  225.402  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

225.402    Policy. 

(a)*   *   * 

(1)  See  225.105  for  evaluation  of 
eligible  products  and  U.S.  made  end 
products,  except  when  acquiring 
information  technology  end  products  in 
Federal  Supply  Group  70  or  74  that  are 
subject  to  the  Trade  Agreements  Act. 
***** 

34.  Section  225.408  is  revised  to  read 
as  follows: 

225.408    Solicitation  provisions  and 
contract  clauses. 

(a)(i)  Use  the  provision  at  252.225- 
7006,  Buy  American  Act — Trade 
Agreements — Balance  of  Payments 
Program  Certificate,  instead  of  the 
provision  at  FAR  52.225-8.  Buy 
American  Act — Trade  Agreements — 
Balance  of  Payments  Program 
Certificate,  in  all  solicitations  that 
include  the  clause  at  252.225-7007,  Buy 
American  Act — Trade  Agreements — 
Balance  of  Payments  Program. 

(ii)  Except  as  provided  in  paragraph 
(a)(iv)  of  this  section,  use  the  clause  at 
252.225-7007,  Buy  American— Trade 
Agreements— Balance  of  Payment 
Program,  instead  of  the  clause  at  FAR 
52.225-9,  Buy  American  Act-Trade 
Agreements-Balance  of  Payment 
Pjogram.  The  clause  need  not  be  used 
where  purchase  from  foreign  sources  is 
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restricted  (see  225.403(c)(1)(B)).  The 
clause  may  be  used  where  the 
contracting  officer  anticipates  a  waiver 
of  the  restriction.  For  procurements  by 
the  U.S.  Army  Corps  of  Engineers,  use 
the  clause  with  its  Alternate  I. 

(iii)  Use  the  provision  at  252.225- 
7020,  Trade  Agreements  Certificate,  in 
all  solicitations  that  include  the  clause 
at  252.225-7021,  Trade  Agreements. 

(iv)  Use  the  clause  at  252.225-7021. 
Trade  Agreements,  instead  of  the  clause 
at  FAR  52.225-9,  Buy  American  Act- 
Trade  Agreements — Balance  of 
Payments  Program,  when  acquiring 
information  technology  products  in 
Federal  Supply  Group  70  or  74.  For 
procurements  by  the  U.S.  Army  Corps  of 
Engineers,  use  the  clause  with  its 
Alternate  I. 

(v)(A)  Use  the  provision  at  252.225- 

7035,  Buy  American  Act — North 
American  Free  Trade  Agreement 
hnplementation  Act — Balance  of 
Paymrat  Program  Certificate,  instead  of 
the  provision  at  FAR  52.225-20.  Buy 
American  Act — North  American  Free 
Trade  Agreement  Implementation  Act- 
Balance  of  Payments  Program 
Certificate,  in  all  solicitations  that 
include  the  clause  at  252.225-7036.  Buy 
American  Act — North  American  Free 
Trade  Agreement  hnplementation  Act — 
Balance  of  Payments  Program. 

{B)(J)  Use  the  basic  provision  when 
the  basic  clause  at  252.225-7036  is 
used. 

(2)  Use  the  provision  with  its 
Alternate  I  when  the  clause  at  252.225- 
7036  is  used  with  its  Alternate  I. 

(vi)(A)  Use  the  clause  at  252.225- 

7036.  Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program,  instead  of  the  clause 
at  FAR  52.225-21.  Buy  American  Act- 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program.  The  clause  need  not 
be  used  where  purchase  from  foreign 
sources  is  restricted  (see 
225.403(c)(1)(B)).  The  clause  may  be 
used  where  the  contracting  officer 
anticipates  a  waiver  of  the  restriction. 

(B)(1)  Use  the  clause  in  all 
solicitations  and  contracts  for  the  items 
Usted  at  225.403-70,  when  the 
estimated  value  is  $53,150  or  more  and 
the  Trade  Agreements  Act  does  not 
apply.  Include  the  clause  in  solicitations 
for  multiple  line  items  if  any  line  item 
is  subject  to  NAFTA. 

(2)  Use  the  clause  vdth  its  Alternate 
I  when  the  estimated  value  is  between 
$25,000  and  $53,150. 

(C)  Application  of  the  procedures  in 
225.402(a)  and  the  acquisition  of 
noneligible  and  eligible  products  under 
the  same  solicitation  may  result  in  the 


application  of  the  North  American  Free 
Trade  Agreement  Implementation  Act  to 
only  some  of  the  items  solicited.  In  such 
case,  indicate  in  the  schedule  those 
items  covered  by  the  Act. 

35.  Section  225.602  is  amended  by 
revising  the  introductory  text  of 
paragraph  (3)  to  read  as  follows: 

225.602  Policy. 

*  *        •         *        • 

(3)  Unless  the  suppUes  are  entitled  to 
duty-free  treatment  under  a  special 
category  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (e.g.,  the 
Caribbean  Basin  Economic  Recovery  Act 
or  NAFTA),  or  unless  the  supplies 
already  have  entered  into  the  customs 
territory  of  the  United  States  land  duty 
already  has  been  paid,  DoD  will  issue 
duty-free  entry  certificates  for — 

*  *        •        •        • 

36.  Section  225.603  is  amended  by 
redesignating  the  text  preceding 
paragraph  (b)  as  paragraph  (a);  by 
revising  newly  designated  paragraph  (a); 
and  in  paragraph  (b){i)(D)  introductory 
text,  paragraph  (b)(i)(E).  and  twice  in 
paragraph  {b)(ii)  by  removing 
"DCMAO"  and  inserting  in  its  place 
"DCMC".  The  revised  text  reads  as 
follows: 

225.603  Procedures. 

(a)  General. 
(i)  Preaward. 

(A)  Unless  duty  was  paid  prior  to 
submission  of  the  offer,  an  offer  of 
domestic  end  products  with  no 
nonqualifying  country  compcments,  an 
offer  of  qualifying  country  end  products, 
or  an  offer  of  eligible  products  under  the 
Trade  Agreements  Act  or  NAFTA, 
should  not  include  duty. 

(B)  Offers  of  U.S.  made  end  products 
with  nonqualifying  country 
components,  and  offers  that  are  neither 
quaUfying  country  offers  nor  offers  of 
eligible  products  under  a  trade 
agreement,  should  contain  applicable 
duty. 

(C)  Exclude  from  the  evaluation  of 
domestic  end  products,  or  information 
technology  end  products  in  Federal 
Supply  Group  70  or  74  in  acquisitions 
subject  to  the  Trade  Agreements  Act. 
any  duty  for  nonqualifying  country 
components  listed  in  the  provision  at 
252.225-7003,  Information  for  Duty- 
Free  Entry  Evaluation,  for  which  duty- 
free entry  will  be  granted. 

(D)  Except  for  acquisitions  of 
information  technology  end  products  in 
Federal  Supply  Group  70  or  74  subject 
to  the  Trade  Agreements  Act,  apply  the 
evaluation  procedures  for  the  Buy 
American  Act  in  accordance  with 
225.105. 


(ii)  Award.  Exclude  duty  from  the 
contract  price  for  supplies  (end 
products  or  components)  that  are  to  be 
accorded  duty-free  entry.  If  duty-free 
entry  is  granted  to  the  successful  offeror 
in  accordance  with  the  clause  at  FAR 
52.225-10,  Duty-Free  Entry,  and  the 
clause  at  252.225-7003,  Information  for 
Duty-Free  Entry  Evaluation,  request  that 
the  offeror  provide  the  Ust  of  foreign 
supplies  that  are  subject  to  such  duty- 
free entry,  and  list  such  suppUes  in  the 
contract  clause  at  252.225-7008, 
Supplies  to  be  Accorded  Duty-Free 
Entry. 

(iii)  Postaward. 

(A)  Issue  duty-free  entry  certificates 
for  all  qualifying  country  supplies  in 
accordance  with  the  policy  at 
225.602(3)(i)  and  the  clause  at  252.225- 
7009,  Duty-Free  Entry— Quahfying 
Country  Supplies  (End  Products  and 
Components);  for  all  eligible  products 
subject  to  trade  agreements  in 
accordance  with  the  policy  at 
225.602(3)(ii)  and  the  clause  at  252.225- 
7037.  Duty-Free  Entry— Eligible  End 
Products;  and  for  other  foreign  supplies 
in  accordance  with  the  policy  at 
225.602(3)(iii)  on  contracts  containing 
the  clause  at  FAR  52.225-10,  Duty-Free 
Entry;  or  (following  to  the  extent 
practicable  the  procedures  required  by 
the  clause  at  FAR  52.225-10,  Duty-Free 
Entry,  and  the  clause  at  252.225-7010. 
Duty-Free  Entry — Additional 
Provisions)  on  other  contracts — 

(1)  That  fall  within  one  of  the 
following  categories: 

(/)  Direct  purchases  of  foreign 
supplies  under  a  DoD  prime  contract, 
whether  title  passes  at  point  of  origin  or 
at  destination  in  the  United  States, 
provided  the  contract  states  that  the 
final  price  is  exclusive  of  duty. 

[ii)  Purchases  of  foreign  supplies  by  a 
domestic  prime  contractor  under  a  cost- 
reimbursement  type  contract  or  by  a 
cost-reimbursement  type  subcontractor 
(where  no  fixed-price  prime  or  fixed- 
price  subcontract  intervenes  between 
the  purchaser  and  the  Government), 
whether  title  passes  at  point  of  origin  or 
at  destination  in  the  United  States.  If  a 
fixed-price  prime  or  fixed-price 
subcontract  intervenes,  follow  the 
criteria  stated  in  paragraph 
(a){iii)(A)(l)(i;"7')  of  this  section. 

[Hi]  Purchases  of  foreign  supplies  by 
a  fixed-price  domestic  prime  contractor, 
a  fixed-price  subcontractor,  or  a  cost- 
type  subcontractor  where  a  fixed-prime 
contract  or  fixed-price  subcontract 
intervenes,  provided  the  fixed-price 
prime  contract  and,  where  applicable, 
fixed-price  subcontract  prices  are,  or  are 
amended  to  be,  exclusive  of  duty. 

(2)  For  which  the  supplies  so 
purchased  will  be  delivered  to  the 
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Government  or  incorporated  in 
Government-owned  property  or  in  an 
end  product  to  be  furnished  to  the 
Government,  and  for  which  duty  will  be 
paid  if  such  supplies  or  any  portion  are 
used  for  other  than  the  performance  of 
the  Government  contract  or  disposed  of 
other  than  for  the  benefit  of  the 
Government  in  accordance  with  the 
contract  terms;  and 

(3)  For  which  such  acquisition  abroad 
is  authorized  by  the  terms  of  the 
contract  or  subcontract  or  by  the 
contracting  officer. 

(B)  Under  a  fixed-price  contract, 
negotiate  an  equitable  reduction  in  the 
contract  price  if  duty-free  entry  is 
granted  for  any  nonqualifying  country 
component  not  listed  in  the  Schedule  as 
duty-free,  even  if  contract  award  was 
based  on  furnishing  a  domestic 
component  or  a  qualifying  country 
component. 
•        •        «        •        • 

37.  Section  225.605-70  is  revised  to 
read  as  follows: 

225.606-70    AdcKttonat  80liclt«ti«n 
provtalon*  and  contract  clauaes. 

(a)  Use  the  clause  at  252.225-7009, 
Duty-Free  Entry — Qualifying  Country 
Supplies  (End  Products  and 
Components),  in  solicitations  and 
contracts  for  supplies  and  in 
solicitations  and  contracts  for  services 
involving  the  furnishing  of  supplies, 
except  for  solicitations  and  contracts  for 
supplies  for  exclusive  use  outside  the 
United  States. 

(b)  Use  the  clause  at  252.225-7037, 
Duty-Free  Entry— Eligible  End  Products, 
in  solicitations  and  contracts  for 
supplies  and  services  when  the  clause  at 
252.225-7007,  Buy  American  Act — 
Trade  Agreements — Balance  of 
Payments  Program;  252.225-7021. 
Trade  Agreements;  or  252.225-7036, 
Buy  American  Act — North  American 
Free  Trade  Agreement  Implementation 
Act — Balance  of  Payments  Program,  is 
used. 

(c)  Use  the  clause  at  252.225-7010, 
Duty-Free  Entry — Additional 
Provisions,  in  solicitations  and  contracts 
that  include  the  clause  at  FAR  52.225- 
10,  Duty-Free  Entry. 

(d)  Use  the  provision  at  252.225- 
7003,  Information  for  Duty-Free  Entry 
Evaluation,  in  solicitations  that  include 
the  clause  at  FAR  52.225-10,  Duty-Free 
Entry.  Use  the  provision  with  its 
Alternate  I  when  the  clause  at  252.225- 
7021,  Trade  Agreements,  is  used. 

(e)  Use  the  clause  at  252.225-7008. 
Supplies  to  be  Accorded  Duty-Free 
Entry,  in  solicitations  and  contracts  that 
provide  for  duty-free  entry  and  that 
include  the  clause  at  FAR  52.225-10, 
Duty-Free  Entry. 


38.  Section  225.872-4  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text  of  paragraph  (c),  and 
paragraph  (c)(2)4,  to  read  as  follows: 

225.872-4    Evaluation  of  offers. 

«         *         •         •         * 

(c)  •  *   *  If  the  offer,  as  evaluated,  is 
low  or  otherwise  eligible  for  award,  the 
contracting  officer  shall  request  an 
exemption  of  the  Buy  American  Act/ 
Balance  of  Payments  Program  as 
inconsistent  with  the  public  interest, 
unless  another  exception  such  as  the 
Trade  Agreements  Act  applies. 
•        •         *         •        • 

(2)*    *   • 

4.  To  achieve  the  above  objectives,  the 
solicitation  contained  the  [title  and  number 
of  the  Buy  American  Act  clause  contained  in 
the  contract).  Offers  were  solicited  from  other 
sources  and  the  offer  received  for  [qualifying 
country  end  item]  is  found  to  be  otherwise 
eligible  for  award. 


225.7011-4    [Amended] 

39.  Section  225.7011-4  is  amended  in 
paragraph  (b)(3)  by  removing  the 
reference  "15.5"  and  inserting  in  its 
place  the  reference  "15.6". 

40.  Section  225.7303-4  is  revised  to 
read  as  follows: 

225.7303-4    Contingent  fees. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  subsection,  contingent  fees 
are  generally  allowable  under  DoD 
contracts,  provided  the  fees  are 
determined  by  the  contracting  officer  to 
be  fair  and  reasonable  and  are  paid  to 
a  bona  fide  employee  or  a  bona  tide 
established  commercial  or  selling 
agency  maintained  by  the  prospective 
contractor  for  the  purpose  of  securing 
business  (see  FAR  Part  31  and  FAR 
Subpart  3.4). 

(b)(1)  Under  DoD  5105. 38-M,  Security 
Assistance  Management  Manual,  Letters 
of  Offer  and  Acceptance  for 
requirements  for  the  governments  of 
Australia,  Taiwan,  Egypt,  Greece,  Israel, 
]apan,  Jordan,  Republic  of  Korea, 
Kuwait,  Pakistan,  Philippines,  Saudi 
Arabia,  Turkey,  Thailand,  or  Venezuela 
(Air  Force)  must  provide  that  all  U.S. 
Government  contracts  resulting  from  the 
Letters  of  Offer  and  Acceptance  prohibit 
the  reimbursement  of  contingent  fees  as 
an  allowable  cost  under  the  contract, 
unless  the  payments  have  been 
identified  and  approved  in  writing  by 
the  foreign  customer  before  contract 
award  (see  225.7308(a)). 

(2)  For  FMS  to  countries  not  listed  in 
paragraph  (b)(1)  of  this  subsection, 
contingent  fees  exceeding  $50,000  per 
FMS  case  shall  be  unallowable  under 
DoD  contracts,  unless  payment  has  been 


identified  and  approved  in  writing  by 
the  foreign  customer  before  contract 
award. 

PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

41.  Section  226.103  is  revised  to  read 
as  follows: 


226.103    Procedures. 

(f)  The  contracting  officer  shall  submit 
a  request  for  funding  of  the  Indian 
incentive  to  the  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Office  of  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology, 
OUSD(A&T)SADBU,  Room  2A340,  3061 
Defense  Pentagon,  Washington,  DC 
20301-3061.  Upon  receipt  of  funding 
ft-om  OUSD(A&T)SADBU,  the 
contracting  officer  shall  issue  a  contract 
modification  to  add  the  Indian  incentive 
funding  for  payment  of  the  contractor's 
request  for  equitable  adjustment  as 
described  at  FAR  52.226-1,  Utilization 
of  Indian  Organizations  and  Indian- 
Owned  Economic  Enterprises. 

42.  Section  226.104  is  added  to  read 
as  follows: 


226.104    Contact  clauae. 

(a)  Also  use  the  clause  at  FAR  52.226- 
1,  UtiHzation  of  Indian  Organizations 
and  Indian-Owned  Economic 
Enterprises,  in  contracts — 

(i)  With  contractors  that  have 
comprehensive  subcontracting  plans 
approved  under  the  test  program 
described  at  219.702(a);  and 

(ii)  That  contain  the  clause  at 
252.219-7004,  Small,  Small 
disadvantaged  and  Women-Owned 
Small  Business  Subcontracting  Plan 
(Test  Program). 

PART  227— PATENTS.  DATA,  AND 
COPYRIGHTS 

43.  Section  227.676  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

227.676    Foreign  patent  Interchange 
agreements. 

•        *        *        •        * 

(b)  Assistance  with  patent  rights  and 
royalty  payments  in  the  United  States 
European  Command  (USEUCOM)  area 
of  responsibility  is  available  from  HQ 
USEUCOM.  ATTN:  ECLA,  Unit  30400, 
Box  1000,  APO  AE  09128;  Telephone: 
DSN  430-8001/7263,  Commercial  49- 
0711-680-6001/7263;  Telefax:  49- 
0711-680-5732. 

PART  229— TAXES 

44.  Section  229.101  is  amended  in 
paragraph  (d)(i)  by  revising  the  last 
sentence  to  read  as  follows: 
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229.101    RMolvfng  tax  problems. 

*        »        *        »        * 

(d)(i)  •  *  *  For  further  information 
contact  HQ  USEUCOM,  ATTN:  ECLA. 
Unit  30400.  Box  1000,  APO  AE  09128: 
Telephone:  DSN  430-8001/7263, 
Commercial  49-0711-680-8001/7263; 
Telefax.  49-0711-680-5732. 


PART  231— CONTRACT  COST 
PRINaPLES  AND  PROCEDURES 

231.206-71    [ftemovd] 

45.  Section  231.205-71  is  lemoved. 

PART  232-CONTRACT  RNANaNG 

46.  Sections  232.006.  232.006-5. 
232.070.  232.071.  232.072.  232.072-1. 
232.072-2  and  232.072-3  are  added  to 
read  as  follows: 

232.006    Reduction  or  suspension  or 
contract  payments  upon  flnding  of  fraud. 

232.006-6    Rsportlng. 

Departments  and  agencies  in 
accordance  with  department/agency 
procedures,  shall  prepare  and  submit  to 
the  Under  Secretary  of  Defense 
(Acquisition  and  Technology),  through 
the  Director  of  Defense  Procurement, 
annual  reports  (Report  Control  Symbol 
DD-ACQ(A)1891)  containing  the 
information  required  by  FAR  32.006-5. 

232.070    Responsibiiities. 

(a)  The  Director  of  Defense 
Procurement,  OHice  of  the  Under 
Secretary  of  £)efense  (Acquisition  and 
Technology)  (OUSD(A&T)DP)  is 
responsible  for  ensuring  imiform 
adniinistration  of  DoD  contract 
financing,  including  DoD  contract 
financing  policies  and  important  related 
procediu-es.  Agency  discretion  under 
FAR  Part  32  is  at  the  DoD  level  and  is 
not  delegated  to  the  departments  and 
agencies.  Proposals  by  the  departments 
and  agencies,  to  exercise  agency 
discretion,  shall  be  submitted  to 
OUSD(A&T)DP  through  the  DoD 
Contract  Finance  Committee  (see 
232.071). 

(b)  Departments  and  agencies  are 
responsible  for  their  day-to-day  contract 
financing  operations.  Refer  specific 
cases  involving  financing  policy  or 
important  procedural  issues  to 
OUSD(A&T)DP  for  consideration 
through  the  department/agency  Contract 
Finance  Committee  members  (also  see 
Subpart  204.1  for  deviation  request  and 
approval  procedures). 

(c)  The  Under  or  Assistant  Secretary, 
or  other  designated  official,  responsible 
for  the  comptroller  function  within  the 
department  or  agency  is  the  focal  point 
for  financing  matters  at  the  department/ 


agency  headquarters.  Departments  and 
agencies  may  establish  contract 
financing  offices  at  operational  levels. 

(1)  Department/agency  contract 
financing  offices  are — 

(i)  Army:  Office  of  the  Assistant 
Secretary  of  the  Army  (Financial 
Management); 

(ii)  Navy:  Office  of  the  Assistant 
Secretary  of  the  Navy  (Financial 
Management  and  Comptroller),  Office  of 
Financial  Operations; 

(iii)  Air  Force:  Air  Force  Contract 
Financing  Office  (SAF/FMPB); 

(iv)  Defense  agencies:  Office  of  the 
agency  comptroller. 

(2)  Contract  financing  offices  should 
participate  in — 

(i)  Developing  regulations  for  contract 
financing; 

(ii)  Developing  contract  provisions  for 
contract  financing;  and 

(iii)  Resolving  specific  cases  that 
involve  unusual  contract  financing 
requirements. 

232.071    Contract  Rnanee  Committee. 

(a)  The  Contract  Finance  Committee 
consists  of — 

(1)  A  representative  of 
OUSD(A&T)DP,  serving  as  the  Chair; 

(2)  A  representative  of  the 
Comptroller  of  the  Department  of 
Defense; 

(3)  A  representative  of  the  Defense 
Finance  and  Accounting  Service; 

(4)  A  representative  of  the  Civilian 
Agency  Acquisition  Council  (for  matters 
pertaining  to  the  FAR); 

(5)  A  representative  of  the  National 
Aeronautics  and  Spwce  Administration 
(for  matters  pertaining  to  the  FAR); 

(6)  An  advisory  consultant  finom  the 
Defense  Contract  Audit  Agency;  and 

(7)  Two  representatives  of  each 
military  department  and  the  Defense 
Logistics  Agency  (one  representing 
contracting  and  one  representing  tiie 
contract  finance  office). 

(b)  The  Committee — 

(1)  Advises  and  assists  OUSD(A&T)DP 
in  ensuring  proper  and  uniform 
application  of  pohcies.  procedures,  and 
forms; 

(2)  Is  responsible  for  formulating, 
revising,  and  promulgating  uniform 
contract  financing  regulations; 

(3)  May  recommend  to  the  Secretary 
of  Defense  through  OUSD(A&T)DP 
further  policy  directives  on  financing; 
and 

(4)  Meets  at  the  request  of  the  Chair 
or  a  member. 

232.072    Hnancial  responsibility  of 
contractors. 

Use  the  policies  and  procedures  in 
this  section  in  determining  the  financial 
capability  of  current  or  prospective 
contractors. 


232.072-1    Required  financial  reviews. 

The  contracting  officer  shall  perform 
a  financial  review  when  the  contracting 
officer  does  not  otherwise  have 
sufficient  information  to  make  a  positive 
determination  of  financial 
responsibility.  In  addition,  the 
contracting  officer  shall  consider       ^ 
performing  a  financial  review — 

(a)  Prior  to  award  of  a  contract, 
when — 

(1)  The  contractor  is  on  a  Ust 
requiring  preaward  clearance  or  other 
special  clearance  before  award; 

(2)  The  contractor  is  listed  on  the 
Consohdated  List  of  Contractors 
Indebted  to  the  Government  (Hold-Up 
List),  or  is  otherwise  known  to  be 
indebted  to  the  Government; 

(3)  The  contractor  may  receive 
Government  assets  such  as  contract 
financing  payments  or  Government 
property; 

(4)  The  contractor  is  experiencing 
performance  difficulties  on  other  work; 
or 

(5)  The  contractor  is  a  new  company 
or  a  new  suppher  of  the  item. 

(b)  At  periodic  intervals  after  award  of 
a  contract,  when — 

(1)  Any  of  the  conditions  in 
paragraphs  (a)(2)  through  (a)(5)  of  this 
subsection  are  applicable;  or 

(2)  There  is  any  other  reason  to 
question  the  contractor's  ability  to 
finance  performance  and  completion  of 
the  contract. 

232.072-2    Appropriate  information. 

(a)  The  contracting  officer  shall  obtain 
the  type  and  depth  of  financial  and 
other  information  that  is  required  to 
establish  a  contractor's  financial 
capability  or  disclose  a  contractor's 
financial  condition.  While  the 
contracting  officer  should  not  request 
information  that  is  not  necessary  for 
protection  for  the  Government's 
interests,  the  contracting  officer  must 
insist  upon  obtaining  the  information 
that  is  necessary.  The  unwillingness  or 
inability  of  a  contractor  to  present 
reasonably  requested  information  in  a 
timely  manner,  especially  information 
that  a  prudent  business  person  would  be 
expected  to  have  and  to  use  in  the 
professional  management  of  a  business, 
may  be  a  material  fact  in  the 
determination  of  the  contractor's 
responsibility  and  prospects  for  contract 
completion. 

(b)  The  contracting  officer  shall  obtain 
the  following  information  to  the  extent 
required  to  protect  the  Government's 
interest.  In  addition,  if  the  contracting 
officer  concludes  that  information  not 
listed  in  paragraphs  (b)(1)  through 
(b)(10)  of  this  subsection  is  required  to 
comply  with  232.072-1,  that 
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infonnation  should  be  requested.  The 
information  must  be  for  the  person(s) 
who  are  legally  liable  for  contract 
performance.  If  the  contractor  is  not  a 
corporation,  the  contracting  officer  shall 
obtain  the  required  information  for  each 
individual/joint  venturer/partner: 

(1)  Balance  sheet  and  income 
statement — 

(i)  For  the  current  fiscal  year 
(interim); 

(ii)  For  the  most  recent  fiscal  year 
and,  preferably,  for  the  2  preceding 
fiscal  years.  These  should  be  certified  by 
an  independent  public  accountant  or  by 
an  appropriate  officer  of  the  firm;  and 

(iii)  Forecasted  for  each  fiscal  year  for 
the  remainder  of  the  period  of  contract 
performance. 

(2)  Summary  history  of  the  contractor 
and  its  principal  managers,  disclosing 
any  previous  insolvencies — corporate  or 
personal,  and  describing  its  products  or 
services. 

(3)  Statement  of  all  affiliations 
disclosing — 

(i)  Material  financial  interests  of  the 
contractor; 

(ii)  Material  financial  interests  in  the 
contractor; 

(iii)  Material  affiliations  of  owners, 
officers,  directors,  major  stockholders; 
aiid 

(iv)  The  major  stockholders  if  the 
contractor  is  not  a  widely-traded, 
publicly-held  corporation. 

(4)  Statement  of  all  forms  of 
compensation  to  each  officer,  manager, 
partner,  joint  venturer,  or  proprietor,  as 
appropriate — 

li)  Planned  for  the  current  year; 
(ii)  Paid  during  the  past  2  years;  and 
(iii)  Deferred  to  future  periods. 

(5)  Business  base  and  forecast  that — 
(i)  Shows,  by  significant  markets, 

existing  contracts  and  outstanding 
offers,  including  those  under 
negotiation;  and 

(li)  Is  reconcilable  to  indirect  cost  rate 
projections. 

(6)  Cash  forecast  for  the  duration  of 
the  contract  (see  232.072-3). 

(7)  Financing  arrangement 
information  that  discloses — 

(i)  Availability  of  cash  to  finance 
contract  performance; 

(ii)  Contractor's  exposure  to  financial 
crisis  from  creditor's  demands; 

(iii)  Degree  to  which  credit  security 
provisions  could  conflict  with 
Government  title  terms  under  contract 
financing; 

(iv)  Clearly  stated  confirmations  of 
credit  with  no  unacceptable 
qualifications; 

(v)  Unambiguous  written  agreement 
by  a  creditor  if  credit  arrangements 
include  deferred  trade  payments  or 
creditor  subordinations/repayment 
suspensions. 


(8)  Statement  of  all  state,  local,  and 
Federal  tax  accounts,  including  special 
mandatory  contributions,  e.g., 
environmental  superfund. 

(9)  Description  and  explanation  of  the 
financial  effect  of  issues  such  as — 

(i)  Leases,  deferred  purchase 
arrangements,  or  patent  or  royalty 
arrangements; 

(ii)  Insurance,  when  relevant  to  the 
contract; 

(iii)  Contemplated  capital 
expenditures,  changes  in  equity,  or 
contractor  debt  load; 

(iv)  Pending  claims  either  by  or 
against  the  contractor; 

(v)  Contingent  habilities  such  as 
guarantees,  litigation,  environmental,  or 
product  liabilities; 

(vi)  Validity  of  accounts  receivable 
and  actual  value  of  inventory,  as  assets; 
and 

(vii)  Status  and  aging  of  accounts 
payable. 

(10)  Significant  ratios  such  as — 
(i)  Inventory  to  annual  sales; 
(ii)  Inventory  to  current  assets; 
(iii)  Liquid  assets  to  current  assets; 
(iv)  Liquid  assets  to  current  liabilities; 
(v)  Current  assets  to  current  liabilities; 

and 
(vi)  Net  worth  to  net  debt. 

232.072-3    Cash  flow  forecasts. 

(a)  A  contractor  must  be  able  to 
sustain  a  sufficient  cash  fiow  to  perform 
the  contract.  When  there  is  doubt 
regarding  the  sufficiency  of  a 
contractor's  cash  flow,  the  contracting 
officer  should  require  the  contractor  to 
submit  a  cash  flow  forecast  covering  the 
duration  of  the  contract. 

(b)  A  contractor's  inability  of  refusal 
to  prepare  and  provide  cash  flow 
forecasts  or  to  reconcile  actual  cash  flow 
with  previous  forecasts  is  a  strong 
indicator  of  serious  managerial 
deficiencies  or  potential  contract  cost  or 
performance  problems. 

(c)  Single  or  one-time  cash  flow 
forecasts  are  of  limited  forecasting 
power.  As  such,  they  should  be  limited 
to  preaward  survey  situations. 
Reliability  of  cash  flow  forecasts  can  be 
established  only  by  comparing  a  series 
of  previous  actual  cash  flows  with  the 
corresponding  forecasts  and  examining 
the  causes  of  any  differences. 

(d)  Cash  flow  forecasts  must — 

(1)  Show  the  origin  and  use  of  all 
material  amounts  of  cash  within  the 
entire  business  unit  responsible  for 
contract  performance,  period  by  period, 
for  the  length  of  the  contract  (or  until 
the  risk  of  a  cash  crisis  ends);  and 

(2)  Provide  an  audit  trail  to  the  data 
and  assumptions  used  to  prepare  it. 

(e)  Cash  flow  forecasts  can  be  no  more 
reliable  than  the  assumptions  on  which 


they  are  based.  Most  important  of  these 
assumptions  are — 

(1)  Estimated  amounts  and  timing  of 
purchases  and  payments  for  materials, 
parts,  components,  subassemblies,  and 
services; 

(2)  Estimated  amounts  and  timing  of 
payments  of  purchase  or  production  of 
capital  assets,  test  facilities,  and  tooling; 

(3)  Amounts  and  timing  of  fixed  cash 
charges  such  ts  debt  installments, 
interest,  rentals,  taxes,  and  indirect 
costs; 

(4)  Estimated  amounts  and  timing  of 
payments  for  projected  labor,  both 
direct  and  indirect; 

(5)  Reasonableness  of  projected 
manufacturing  and  production 
schedules; 

(6)  Estimated  amounts  and  timing  of 
billings  to  customers  (including 
progress  payments),  and  customer 
payments; 

(7)  Estimated  amounts  and  timing  of 
cash  receipts  from  lenders  or  other 
credit  sources,  and  liquidation  of  loans; 
and 

(8)  Estimated  amotut  and  timing  of 
cash  receipt  from  other  sources. 

(f)  The  contracting  officer  should 
review  the  assumptions  underlying  the 
cash  flow  forecasts.  In  determining 
whether  the  assumptions  are  reasonable 
and  realistic,  the  contracting  officer 
should  consult  with — 

(1)  The  contractor; 

(2)  Government  peraonnel  in  the  areas 
of  finance,  engineering,  production, 
cost,  and  price  analysis;  or 

(3)  Prospective  supply,  subcontract, 
and  loan  or  credit  sources. 

47.  Subpart  232.1  is  revised  to  read  as 
follows: 

Subpart  232.1— Non-Commercial  Item 
Purchase  Financing 

Sec. 

232.102    Description  of  contract  financing 

methods. 
232.102-70    Provisional  delivery  payments. 
232.108    Financial  consultation. 

232. 1 02    Desertptlon  of  contract  financing 
methods. 

(e)(2)  Progress  payments  based  on 
percentage  or  stage  of  completion  are 
authorized  only  for  contracts  for 
construction  (as  defined  in  FAR  36.102), 
shipbuilding,  and  ship  conversion, 
alteration,  or  repair.  However, 
percentage  or  state  of  completion 
methods  of  measuring  contractor 
performance  may  be  used  for 
performance-based  payments  in 
accordance  with  FAR  Subpart  32.10. 

232.102-70    Provisional  delivery  payments. 

(a)  The  contracting  officer  may 
establish  provisional  delivery  payments 
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to  pay  contractors  for  the  costs  of 
supplies  and  services  delivered  to  and 
accepted  by  the  Government  under  the 
following  contract  actions  if 
undefinitized: 

(1)  Letter  contracts  contemplating  a 
fixed-price  contract. 

(2)  Orders  under  basic  ordering 
agreements. 

(3)  Spares  provisioning  documents 
annexed  to  contracts. 

(4)  Unpriced  equitable  adjustments  on 
fixed-price  contracts. 

(5)  Orders  under  indefinite-deUvery 
contracts. 

(b)  Provisional  delivery  payments 
shall  be — 

(1)  Used  sparingly; 

(2)  Priced  conservatively;  and 

(3)  Reduced  by  Uquidating  previous 
progress  payments  in  accordance  with 
the  Progress  Payments  clause. 

(c)  Provisional  delivery  payments 
shall  not — 

(1)  Include  profit; 

(2)  Exceed  funds  obligated  for  the 
undefinitized  contract  action;  or 

(3)  Influence  the  definitized  contract 
price. 

232.108    Rnancial  consultation. 

See  232.070  for  offices  to  be  consulted 
regarding  financial  matters  with  DdD. 

48.  Subpart  232.2  is  added  to  read  as 
follows: 

Subpart  232.2— Commercial  Item 
Purchase  Financing 

232.202-4    Security  for  Government 
financing. 

232.206  Solicitation  provisions  and 
contract  clauses. 

232.207  Administration  and  payment  of 
commercial  financing  payments. 

232.202-4    Security  for  Qovemment 
financing. 

(a)(2)  When  determining  whether  an 
offeror's  financial  condition  is  adequate 
security,  see  232.072-2  and  232.072-3 
for  guidance.  It  should  be  noted  that  an 
offeror's  financial  condition  may  be 
sufficient  to  make  the  contractor 
responsible  for  award  purposes,  but  may 
not  be  adequate  security  for  commercial 
contract  financing. 

232.206    Solicitation  provisions  and 
contract  clauses. 

(d)  Instructions  for  multiple 
appropriations.  If  the  contract  contains 
foreign  military  sales  requirements,  the 
contracting  officer  shall  provide 
instructions  for  distribution  of  the 
contract  financing  payments  to  each 
country's  account. 

(f)  Prompt  payment  for  commercial 
purchase  payments.  The  contracting 
officer  shall  incorporate  the  following 


standard  prompt  payment  terms  for 
commercial  item  contract  financing: 

(i)  Commercial  advance  payments: 
The  contractor  entitlement  date 
specified  in  the  contract,  or  30  days 
after  receipt  by  the  designated  billing 
office  of  a  proper  request  for  payment, 
whichever  is  later. 

(ii)  Commercial  interim  payments: 
The  contractor  entitlement  date 
specified  in  the  contract,  or  14  days 
after  receipt  by  the  designated  billing 
office  of  a  proper  request  for  payment, 
whichever  is  later.  The  prompt  payment 
standards  for  commercial  delivery 
payments  shall  be  the  same  as  specified 
in  FAR  Subpart  32.9  for  invoice 
payments  for  the  item  delivered. 

Ig)  Installment  payment  financing  for 
commercial  items.  Installment  payment 
financing  shall  not  be  used  for  DoD 
contracts,  unless  market  research  has 
established  that  this  form  of  contract 
financing  is  both  appropriate  and 
customary  in  the  commercial 
marketplace.  When  installment  payment 
financing  is  used,  the  contracting  officer 
shall  use  the  ceiling  percentage  of 
contract  price  that  is  customary  in  the 
particular  marketplace  (not  to  exceed 
the  maximum  rate  established  in  FAR 
52.232-30). 

232.207    Administration  and  payment  of 
commercial  financing  payments. 

(b)(2)  If  the  contract  contains  foreign 
military  sales  requirements,  each 
approval  shall  specify  the  amount  of 
contract  financing  to  be  charged  to  each 
country's  account. 

232.502-1-71    [Amended] 

49.  Section  232.502-1-71  is  amended 
in  paragraph  (b)(3)  by  removing  the 
reference  "15.801"  and  inserting  in  its 
place  the  reference  "15.401". 

23^970  through  232.970-2    [Removed] 

50.  Sections  232.970  through 
232.970-2  are  removed. 

51.  Subpart  232.10  is  added  to  read  as 
follows: 

Suk>part  232.10— Performance- Based 
Payments 

Sec. 

232.1001    Policy. 
232.1004    Procedure. 
232.1007    Administration  and  payment  of 
performance-based  payments. 

232.1001     Policy. 

(d)  The  contracting  officer  shall  use 
the  following  standard  prompt  payment 
terms  for  performance-based  payments: 
The  contractor  entitlement  date,  if  any, 
specified  in  the  contract,  or  14  days 
after  receipt  by  the  designated  billing 
office  of  a  proper  request  for  payment, 
whichever  is  later. 


232.100    Procedure. 

(c)  Instructions  for  multiple 
appropriations.  If  the  contract  contains 
foreign  military  sales  requirements,  the 
contracting  officer  shall  provide 
instructions  for  distribution  of  the 
contract  financing  payments  to  each 
country's  account. 

232. 1 007    Administration  and  payment  of 
performance-tMsed  payments. 

(b)(2)  If  the  contract  contains  foreign 
military  sales  requirements,  each 
approval  shall  specify  the  amount  of 
contract  financing  to  be  charged  to  each 
country's  account. 

PART  233— PROTESTS,  DISPUTES, 
AND  APPEALS 

52.  Section  233.204-70  is  added  to 
read  as  follows: 

233.204-70    Limitations  on  payment 

See  10  U.S.C.  2410(b)  for  limitations 
on  Congressionally  directed  payment  of 
a  claim  under  the  Ck)ntract  Disputes  Act 
of  1978.  a  request  for  equitable 
adjustment  to  contract  terms,  or  a 
request  for  relied  under  Pub.  L.  85-804. 

PART  234— MAJOR  SYSTEM 
ACQUiSmON 

234.005-70    [Amended] 

53.  Section  234.005-70  is  amended  in 
the  first  sentence  by  inserting  the  phrase 
"paragraph  (b)  of  after  the  phrase  "in 
accordance  with". 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

54.  Section  235.001  is  revised  to  read 
as  follows: 

235.001     Definitions. 

As  defined  in  DoD  7000. 14-R, 
Financial  Management  Regulations,  and 
as  used  in  this  part — 

(a)  Basic  research  (Category  6.1) 
means  all  effort  of  scientific  study  and 
experimentation  directed  toward 
increasing  knowledge  and 
understanding  in  those  fields  of  the 
physical,  engineering,  environmental, 
and  life  sciences  related  to  long-term 
national  security  needs.  It  provides 
farsighted,  high-payoff  research, 
including  critical  enabling  technologies 
that  provide  the  basis  for  technological 
progress.  It  forms  a  part  of  the  base  for: 

(1)  Subsequent  applied  research 
(exploratory  development);  and 
advanced  technology  developments  in 
Defense-related  techjioiogies;  and 

(2)  New  and  improved  military 
functional  capabilities  in  areas  such  as 
communications,  detection,  tracking, 
surveillance,  propulsion,  mobility, 
guidance  and  control,  navigation. 
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energy  conversion,  materials  and 
structures,  and  personnel  support. 

(b)  Applied  research  (Category  6.2) 
means  effort  that  translates  promising 
basic  research  into  solutions  for  broadly 
deflned  military  needs,  short  or  major 
development  projects.  This  type  of  effort 
may  vary  from  fairly  fundamental 
applied  research  to  sophisticated  bread- 
broad  hardware,  study,  programming, 
and  planning  efforts  that  establish  the 
initial  feasibly  and  practicality  of 
proposed  solutions  to  technologies 
challenges.  It  includes  studies, 
investigations,  and  nonsystem  specific 
development  efforts.  The  dominant 
characteristic  of  this  category  of  effort  is 
that  it  be  pointed  toward  specific 
military  needs  with  a  view  toward 
developing  and  evaluating  the 
feasibility  and  practicability  of  proposed 
solutions  and  determining  their 
parameters. 

(c)  Advanced  technology  development 
(Category  6.3A)  means  all  efforts  that 
have  moved  into  the  development  and 
integration  of  hardware  for  field 
experiments  and  tests.  The  results  of 
this  type  of  effort  are  proof  of 
technological  feasibility  and  assessment 
of  operability  and  producibility  rather 
than  the  development  of  hardware  for 
Service  use.  Projects  in  this  category 
have  a  direct  relevance  to  identified 
military  needs.  Advanced  technology 
development  is  system  specific 
(particularly  for  major  platforms,  i.e., 
aircraft,  ships,  missiles,  and  tanks,  etc.) 
and  includes  advanced  technology 
development  that  is  used  to  demonstrate 
the  general  military  utility  or  cost 
reduction  potential  of  technology  when 
applied  to  different  types  of  military 
equipment  or  techniques.  Advanced 
technology  developments  also  includes 
evaluation  and  synthetic  environment 
and  proof-of-principle  demonstrations 
in  field  exercises  to  evaluate  system 
upgrades  or  provide  new  operational 
capabilities. 

id)  Demons(rci(/on  and  validation 
(Category  6.3B)  means  all  efforts 
necessary  to  evaluate  integrated 
technologies  in  as  realistic  an  operating 
environment  as  possible  to  assess  the 
performance  or  cost  reduction  potential 
of  advanced  technology.  The 
demonstration  and  validation  phase  is 
system  specific  and  also  includes 
advanced  technology  demonstrations 
that  help  expedite  technology  transition 
from  the  laboratory  to  operational  use. 

(e)  Engineering  and  manufacturing 
development  (Category  6.4)  means  those 
projects  in  engineering  and 
manufacturing  development  for  Service 
use  but  that  have  not  received  approval 
for  full-rate  production.  This  area  is 
characterized  by  major  line  item 


projects,  and  program  control  will  be 
exercised  by  review  of  individual 
projects.  Engineering  development 
includes  engineering  and  manufacturing 
development  projects  consistent  with 
the  definitions  within  DoDD  5000.1. 

(f)  Management  support  (Category  6.5) 
means  research  and  development  effort 
directed  toward  support  of  installations 
or  operations  required  for  general 
research  and  development  use.  Included 
would  be  test  ranges,  mihtary 
construction,  maintenance  support  of 
laboratories,  operation  and  maintenance 
of  test  aircraft  and  ships,  and  studies 
and  analyses  in  support  of  the  research 
and  development  program.  Costs  of 
laboratory  personnel,  either  in-house  or 
contractor-operated,  would  be  assigned 
to  appropriate  projects  or  as  a  line  item 
in  the  basic  research,  applied  research, 
or  advanced  technology  development 
program  areas,  as  appropriate. 

(g)  Operational  system  development 
(Category  6.6)  means  those  development 
projects,  in  support  of  development 
acquisition  programs  or  upgrades,  still 
in  engineering  and  manufacturing 
development  (DoDD  5000.1)  but  that 
have  received  approval  for  production 
through  Defense  Acquisition  Board  or 
other  action,  or  for  which  production 
funds  have  been  included  in  the  DoD 
budget  submission  for  the  budget  or 
subsequent  fiscal  year.  All  items  in  this 
area  are  major  line  item  projects  that 
appear  as  research,  development,  test, 
and  evaluation  costs  of  weapon  system 
elements  in  other  programs.  Program 
control  will  be  exercised  by  review  of 
individual  projects. 

(h)  Research  and  development 
ordinarily  covers  only  the  following 
categories: 

(1)  Basic  research. 

(2)  Applied  research. 

(3)  Technology  development. 

(4)  Demonstration/validation. 

(5)  Engineering  and  manufacturing 
development. 

(6)  Operational  system  development. 

235.002    [Removed] 

55.  Section  235.002  is  removed. 

PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

56.  Section  236.102  is  amended  by 
redesignating  paragraphs  (3)  and  (4)  as 
paragraphs  (4)  and  (5),  respectively,  and 
by  adding  a  new  paragraph  (3)  to  read 
as  follows: 

236.102    Definitions. 

***** 

(3)  Marshallese  firm  is  defined  in  the 
provision  at  252.236-7012.  Military 


Construction  on  Kwajalein  Atoll — 
Evaluation  Preference. 

***** 

57.  Section  236.274  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

236.274    Construction  in  foreign  countries. 

(a)  In  accordance  with  Section  112  of 
Pub.  L.  105—45,  military  construction 
contracts  funded  with  military 
construction  appropriations,  that  are 
estimated  to  exceed  $1,000,000  and  are 
to  be  performed  in  the  United  States 
territories  and  possessions  in  the  Pacific 
and  on  Kwajalein  Atoll,  or  in  countries 
bordering  the  Arabian  Gulf,  shall  be 
awarded  only  to  United  States  firms, 
unless — 

(1)  The  lowest  responsive  and 
responsible  offer  of  a  United  States  firm 
exceeds  the  lowest  responsive  and 
responsible  offer  of  a  foreign  firm  by 
more  than  20  percent;  or 

(2)  The  contract  is  for  miUtary 
construction  on  Kwajalein  Atoll  and  the 
lowest  responsive  and  responsible  offer 
is  submitted  by  a  Marshallese  firm. 

*        •        *        •        • 

58.  Section  236.570  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

236.570    Additional  provisions  and 
clauses. 

***** 

(c)  Use  the  following  provisions  in 
solicitations  for  military  construction 
contracts  that  are  funded  with  military 
construction  appropriations  and  are 
estimated  to  exceed  $1,000,000: 

(1)  252.236-7010,  Overseas  Military 
Construction— Preference  for  United 
States  Firms,  when  contract 
performance  will  be  in  a  United  States 
territory  or  possession  in  the  Pacific  or 
in  a  country  bordering  the  Arabian  Gulf. 

(2)  252.238-7012.  Military 
Construction  on  Kwajalein  Atoll — 
Evaluation  Preference,  when  contract 
performance  will  be  on  Kwajalein  Atoll. 
***** 

59.  Sections  236.602-2  and  236.602- 
4  are  revised  to  read  as  follows: 

236.602-2    Evaluation  boards. 

(a)  Preselection  boards  may  be  used  to 
identify,  to  the  section  board  the 
qualified  firms  that  have  a  reasonable 
chance  of  being  considered  as  most 
highly  qualified  by  the  selection  board. 

236.602-4    Selection  authority. 

(a)  The  selection  authority  shall  be  at 
a  level  appropriate  for  the  dollar  value 
and  nature  of  the  proposed  contract. 

(c)  A  finding  that  some  of  the  firms  on 
the  selection  report  are  unqualified  does 
not  preclude  approval  of  the  report, 
provided  that  a  minimum  of  three  most 
highly  qualified  firms  remains.  The 
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reasons  for  finding  a  firm  or  firms 
unqualified  must  be  recorded. 

60.  Section  236.609-70  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

236.609-70    Additional  provision  and 
clause. 

*        »        •        *        * 

(b)  Use  the  provision  at  252.236-7011, 
Overseas  Architect-Engineer  Services — 
Restriction  to  United  States  Firms,  in 
solicitations  for  A-E  contracts  that  are — 

(1)  Funded  with  military  construction 
appropriations; 

12)  Estimated  to  exceed  $500,000;  and 

(3)  To  be  performed  in  Japan,  in  any 
North  Atlantic  Treaty  Organization 
member  country,  or  in  countries 
bordering  the  Arabian  Gulf. 

PART  237— SERVICE  CONTRACTING 

237.102    [RwnovMq 

61.  Section  237.102  is  removed. 

62.  Section  237.104  is  amended  by 
revising  paragraph  (f)(i)  to  read  as 
follows: 

237.104    Personal  services  contracts. 


(f){i)  Payment  to  each  expert  or 
consultant  for  personal  services  under  5 
U.S.C.  3109  shall  not  exceed  the  highest 
rate  fixed  by  the  Classification  Act 
Schedules  for  grade  GS-15  (see  5  CFR 
304.105(a)). 


237.170  through  237.170-3    [Removed] 

63.  Sections  237.170  through 
237.170-3  are  removed. 

64.  Section  237.201  is  added  to  read 
as  follows: 

237.201    Definitions. 

Advisory  and  assistance  services. 

(c)  Engineering  and  technical  services. 

Engineering  and  technical  services 
consist  of — 

(i)  Contract  field  services,  which  are 
engineering  and  technical  services 
provided  on  site  at  Defense  locations  by 
the  trained  and  qualified  engineers  and 
technicians  of  commercial  or  industrial 
companies; 

(iij  Contract  plant  services,  which  are 
engineering  and  technical  services 
provided  by  the  trained  and  qualified 
engineers  and  technicians  of  a 
manufacturer  of  military  equipment  or 
components  in  the  manufacturer's  own 
plants  and  facilities;  and 

(iii)  Field  service  representatives,  who 
are  employees  of  a  manufacturer  of 
military  equipment  or  components  that 
provide  a  liaison  or  advisory  service 
between  their  company  and  the  military 
users  of  their  company's  equipment  or 
components. 

65.  Section  237.203  is  revised  to  read 
as  follows: 


237.203    Policy. 

(1)  Every  contract  for  engineering  and 
technical  services,  alone  or  as  part  of  an 
end  item,  shall — 

(i)  Show  those  services  as  a  separately 
priced  line  item; 

(ii)  Contain  definitive  specifications 
for  the  services;  and 

(iii)  Show  the  work-months  involved. 

(2)  Agency  heads  may  authorize 
personal  service  contracts  for  contract 
field  services  to  meet  an  unusual 
essential  mission  need.  The 
authorization  will  be  for  an  interim 
period  only. 

237.203-70    [Redesignated  and  Amended] 

66.  Section  237.203-70  is 
redesignated  as  section  237.270  and 
amended  in  paragraph  (b)  by  revising 
"one  year"  to  read  "1-year"  and  by 
revising  "two"  to  read  "2". 

237.205  and  237.206    [Redesignated] 

67.  Sections  237.205  and  237.206  are 
redesignated  as  sections  237.271  and 
237.272  respectively. 

PART  239— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 

68.  Section  239.7405  is  revised  to  read 
as  follows: 

239.7409    Muitiyear  contracting  authorfty 
for  telecommunications  reeouroes. 

(a)  The  General  Services 
Administration  (GSA)  has  exclusive 
muitiyear  contracting  authority  for 
telecommunications  resources. 
However,  GSA  may  delegate  this 
authority  in  certain  instances  (see 
Federal  Property  Management 
Regulations  (FPMR)  101-35.6). 

(b)  In  accordance  with  FPMR  101- 
35.6,  executive  agencies  may  enter  into 
multiyesu"  contracts  for 
telecommunications  resources  if — 

(1)  The  agency  notifies  GSA  prior  to 
ujing  GSA's  muitiyear  contracting 
authority; 

(2)  The  contract  Ufe,  including 
options,  does  not  exceed  10  years;  and 

(3)  The  agency  complies  with  OMB 
budget  and  accounting  procedures 
relating  to  appropriated  funds. 

239.7406    [Amended] 

69.  Section  239.7406  is  amended  in 
the  introductory  text  of  paragraph  (c)  by 
removing  reference  "15.804-2"  and 
adding  in  its  place  the  reference 
"15.403—4";  and  by  removing  the 
reference  "15.804-5"  and  adding  in  its 
place  the  reference  "15.403-3". 

70.  Part  241  is  revised  to  read  as 
follows: 


PART  241— ACQUISITION  OF  UTIUTY 
SERVICES 

Sut>part  241.1— General 

Sec. 

241.101  Definitions. 

241.102  Applicability. 

Sul>part  241.2— Acquiring  Utility  Services 

241.201  Policy. 

241.202  Procedures. 

241.203  GSA  assistance. 
241.205    Separate  contracts. 
241.270    Preaward  contract  review. 

Subpart  241.5— Solicitation  Provisions  and 
Contract  Clauses 

241.501-70    Additional  clauses. 

Authority:  48  U.S.C.  421  and  48  CFR 
Chapter  1. 

Subpart  241.1— General 

241.101    Definitions. 

As  used  in  this  part — 

Definite  term  contract  means  a 
contract  for  utility  services  for  a  definite 
period  of  not  less  than  one  nor  more 
than  ten  years. 

Dual  service  area  means  a 
geographical  area  in  which  two  or  more 
utility  suppliers  are  authorized  under 
State  law  to  provide  services. 

Indefinite  term  contract  means  a 
month-to-month  contract  for  utility 
services  which  may  be  terminated  by 
the  Government  upon  proper  notice. 

Independent  regulatory  body  means 
the  Federal  Energy  Regulatory 
Commission,  a  state-wide  agency,  or  an 
agency  with  less  than  state-wide 
jurisdiction  when  o[>erating  pursuant  to 
state  authority.  The  body  has  the  power 
to  fix,  establish,  or  control  the  rates  and 
services  of  utility  suppliers. 

Nonindependent  regulatory  body 
means  a  boidy  that  regulates  a  utility 
supplier  which  is  owned  or  operated  by 
the  same  entity  that  created  the 
regulatory  body,  e.g.,  a  municipal 
utility. 

Regulated  utility  supplier  means  a 
utility  suppUer  regulated  by  an 
independent  regulatory  body. 

Service  power  procurement  officer 
means  for  the — 

Army,  the  Chief  of  Engineers; 

Navy,  the  Commander,  Naval 
Facilities  Engineering  Command; 

Air  Force,  the  head  of  a  contracting 
activity;  and 

Defense  Logistics  Agency,  the 
Executive  Director  of  Contracting. 

241.102    Applicablilty. 

(a)  This  part  applies  to  purchase  of 
utility  services  from  nonregulated  and 
regulated  utility  suppliers.  It  includes 
the  acquisition  of  liquefied  petroleum 
gas  as  a  utility  service  when  purchased 
from  regulated  utility  suppliers. 
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(b)(7)  This  part  does  not  apply  to  third 
party  financed  projects.  However,  it  may 
be  used  for  any  purchased  utility 
services  directly  resulting  from  such 
projects,  including  those  authorized 

by- 

(A)  10  U.S.C.  2394  for  energy,  fuels, 
and  energy  production  facilities  for 
periods  not  to  exceed  30  years; 

(B)  10  U.S.C.  2394a  for  renewable 
energy  for  periods  not  to  exceed  25 
years; 

(C)  10  U.S.C.  2689  for  geothermal 
resources  that  result  in  energy 
production  facilities; 

(D)  10  U.S.C.  2809  for  potable  and 
waste  water  treatment  plants  for  periods 
not  to  exceed  32  years;  and 

(E)  10  U.S.C.  2812  for  lease/purchase 
of  energy  production  facilities  for 
periods  not  to  exceed  32  years. 

Subpart  241.2— Acquiring  Utility 
Services 

241.201  Policy. 

(1)  Except  as  provided  in  FAR  41.201, 
DoD,  as  a  matter  of  comity,  will  comply 
with  the  current  regulations,  practices 
and  decisions  of  independent  regulatory 
bodies  which  are  subject  to  judicial 
appeal.  This  policy  does  not  extend  to 
regulatory  bodies  whose  decisions  are 
not  subject  to  appeal  nor  does  it  extend 
to  nonindependent  regulatory  bodies. 

(2)  Purchases  of  utility  services 
outside  the  United  States  may  use — 

(i)  Formats  and  technical  provisions 
consistent  with  local  practice;  and 

(ii)  Dual  language  forms  and 
contracts. 

(3)  Rates  established  by  an 
independent  regulatory  body  are 
considered  "prices  set  by  law  or 
regulation"  and  do  not  require 
submission  of  cost  or  pricing  data  (see 
FAR  Subpart  15.4). 

241.202  Procedures. 

(a)(i)  Competitive  proposals. 

When  a  new  major  utility  service  load 
develops  or  a  new  military  installation 
is  established,  the  contracting  officer 
shall— 

(A)  Determine  whether  more  than  one 
supplier  can  provide  the  required  utility 
services. 

[1]  Competition  may  be  possible 
where  dual  franchises  exist  or  where  no 
franchise  exists. 

(2)  Competition  should  also  be 
considered  when  an  installation  is 
served  by  one  supplier  and  other 
potential  suppliers  exist  even  though 
one  supplier  has  entered  into  a  General 
Services  Administration  area-wide 
contract. 

(B)  Where  competition  exists,  solicit 
competitive  proposals  from  all  potential 
suppliers. 


(ii)  Periodic  reviews  for  competition. 

Conduct  periodic  review  of  ongoing 
contracts  to  determine  the  availability  of 
competition.  If  available,  evaluate  the 
need  to  rewrite  the  contract 
considering — 

(A)  The  possible  loss  of  rights  vested 
in  the  Government  under  the  existing 
contract; 

(B)  The  age  and  quality  of  the 
contract;  and 

(C)  The  number  of  contract 
modifications  and  the  ease  of 
administration  with  the  existing 
contract  documents. 

(iii)  Connection  and  service  charges. 

The  Government  may  pay  a 
connection  charge  when  required  to 
cover  the  cost  of  the  necessary 
connecting  facilities.  A  coruiection 
charge  based  on  the  estimated  labor  cost 
of  installing  and  removing  the  facility 
shall  not  include  salvage  cost.  A  lump- 
sum connection  charge  shall  be  no  more 
than  the  agreed  cost  of  the  connecting 
facilities  less  net  salvage.  The  order  of 
precedence  for  contractual  treatment  of 
connection  and  service  charges  is — 

(A)  No  connection  charge. 

(B)  Termination  liabiUty.  Use  when 
an  obligation  is  necessary  to  secure  the 
required  services.  The  obligation  must 
be  not  more  than  the  agreed  connection 
charge,  less  any  net  salvage  material 
costs.  Use  of  a  termination  liability 
instead  of  a  connection  charge  requires 
the  approval  of  the  service  power 
procurement  officer  or  designee. 

(C)  Connection  charge,  refundable. 
Use  a  refundable  connection  charge 
when  the  supplier  refuses  to  provide  the 
facilities  based  on  lack  of  capital  or 
published  rules  which  prohibit 
providing  up-front  funding.  The 
contract  should  provide  for  refund  of 
the  connection  charge  within  five  years 
unless  a  longer  period  or  omission  of 
the  refund  requirement  is  authorized  by 
the  service  power  procurement  officer 
or  designee. 

(D)  Connection  and  service  charges, 
nonrefundable.  The  Government  may 
pay  certain  nonrefundable,  nonrecurring 
charges  including  service  initiation 
charges,  a  contribution  in  aid  of 
construction,  membership  fees,  and 
charges  required  by  the  supplier's  rules 
and  regulations  to  be  paid  by  the 
customer.  If  possible,  consider  sharing 
with  other  than  Government  users  the 
use  of  (and  costs  for)  facilities  when 
large  nonrefundable  charges  are 
required. 

(iv)  Construction  and  labor 
requirements.  (A)  Do  not  use  the 
connection  charge  provisions  for  the 
installation  of  Government-owned 
distribution  lines  and  facilities.  The 
acquisition  of  such  facilities  must  be 


authorized  by  legislation  and 
accomplished  in  accordance  with  FAR 
Part  36.  Also,  do  not  use  the  connection 
charge  provisions  for  the  installation  of 
new  facilities  related  to  the  supplier's 
production  and  general  "backbone" 
system  unless  authorized  by  legislation. 

(B)  Construction  labor  standards 
ordinarily  do  not  apply  to  construction 
accomplished  under  the  connection 
charge  provisions  of  this  part.  However, 
if  installation  includes  construction  of  a 
public  building  or  public  work  as 
defined  in  FAR  36.102,  construction 
labor  standards  may  apply. 

241.203    GSA  assistance. 

The  General  Services  Administration 
(GSA)  has  delegated  to  DoD  the 
authority  to  enter  into  utility  service 
contracts  (see  FAR  41.103);  therefore, 
contracting  officers  need  not  seek 
assistance  or  approval  from  GSA. 

241.205    Separate  contracts. 

(a)(i)  Requests  for  proposals  shall  state 
the  anticipated  service  period  in  terms 
of  months  or  years.  Where  the  period 
extends  beyond  the  current  fiscal  year, 
evaluate  offers  of  incentives  for  a 
definite  term  contract. 

(ii)  The  solicitation  may  permit 
offerors  the  choice  of  proposing  on  the 
basis  of — 

(A)  A  definite  term  not  to  exceed  the 
anticipated  service  period;  or 

(B)  An  indefinite  term  contract, 
(iii)  Where  the  expected  service 

period  is  less  than  the  current  fiscal 
year,  the  solicitation  shall  be  on  the 
basis  of  an  indefinite  term  contract. 

(iv)  Contracts  for  utility  services  for 
leased  premises  shall  identify  the  lease 
document  on  the  face  of  the  contract. 

(d)  Use  an  indefinite  term  utility 
service  contract  when  it  is  considered  to 
be  in  the  Government's  best  interest  to — 

(i)  Have  the  right  to  terminate  on  a  30- 
day  (or  longer)  notice.  A  notice  of  up  to 
one  year  may  be  granted  by  an 
installation  if  needed  to  obtain  a  more 
favorable  rate,  more  advantageous 
conditions,  or  for  other  valid  reasons;  or 

(ii)  Grant  the  supplier  the  right  to 
terminate  the  contract  when  of  benefit 
to  the  Government  in  the  form  of  lower 
rates,  larger  discounts  or  more  favorable 
terms  and  conditions. 

241 .270    Preaward  contract  review. 

Departments/agencies  shall  conduct 
their  owned  preaward  contract  reviews. 

Subpart  241.5— Solicitation  Provision 
and  Contract  Clauses 

241.501-70    Additional  clauses. 

(a)  If  the  Government  must  execute  a 
superseding  contract  and  capital  credits, 
connection  charge  credits,  or 


UMI 


Federal  Register /Vol.  63.  No.  45 /Monday.  March  9.  1998 /Rules  and  Regulations  11541 


tennination  liability  exist,  use  the 
clause  at  252.241-7000,  Superseding 
Contract. 

(b)  Use  the  clause  at  252.241-70001, 
Government  Access,  when  the  clause  at 
FAR  52.241-5.  Contractor's  Facilities,  is 
used. 

PART  242— CONTRACT 
ADMINISTRATION 

71.  Section  242.302  is  amended  by 
revising  paragraphs  (a)(4)(A)  and  (a){19) 
to  read  as  follows: 

242.302    Contract  administration  functiona. 

(a)(4)*   •  • 

(A)  Contractor  estimating  systems  (see 
FAR  15.407-5);  and 

(19)  Also  negotiate  and  issue  contract 
modifications  reducing  contract  prices 
in  connection  with  the  provisions  of 
paragraph  (b)  of  the  clause  at  FAR 
52.225-10.  Duty-Free  Entry. 

•  *        •        »        • 

72.  Section  242.1107-70  is  revised  to 
read  as  follows: 

242.1107-70    SoUcttation  provision  and 
contract  ciauae. 

(a)  Use  the  clause  at  252.242-7005. 
Cost/Schedule  Status  Report,  in 
solicitations  and  contracts  for  other  than 
major  systems  that  require  cost/ 
schedule  status  reports  (i.e..  when  the 
Contract  Data  Requirements  List 
includes  DI-MGMT-«1467  in 
accordance  with  DoD  5000.2-R). 

(b)  Use  the  provision  at  252.242-7006, 
Cost/Schedule  Status  Report  Plans,  in 
solicitation  for  other  than  major  systems 
that  require  cost/schedule  status  reports. 

PART  243— CONTRACT 
MODIFICATIONS 

73.  Section  243.204-70  is  amended  in 
paragraph  (b)  by  revising  the  reference 
"15.804-2(a)(l)(iii)"  to  read  "15.403- 
4{a)(l)(iii)"  and  by  adding  paragraph  (c) 
to  read  as  follows: 

243.204-70    Certification  of  requests  for 
equitable  adjustment 

*  •        •        *        • 

(c)  The  certification  required  by  10 
U.S.C.  2410(a),  as  implemented  in  the 
clause  at  252.243-7002,  is  different  from 
the  certification  required  by  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
605(c)).  If  the  contractor  has  certified  a 
request  for  equitable  adjustment  in 
accordance  with  10  U.S.C.  2410(a).  and 
desires  to  convert  the  request  to  a  claim 
under  the  Contract  Disputes  Act,  the 
contractor  shall  certify  the  claim  in 
accordance  with  FAR  Subpart  33.2. 


PART  250— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

74.  Section  250.102-70  is  added  to 
read  as  follows: 

250.102-70    Limitations  on  payment 

See  10  U.S.C.  2410b  for  limitations  on 
Congressionaily  directed  payment  of  a 
request  for  equitable  adjustment  to 
contract  terms  or  a  request  for  relief 
under  Pub.  L.  85-804. 

250.201    [Amended] 

75.  Section  250.201  is  amended  in 
paragraph  (b)  by  revising  the  reference 
"FAR  subpart  50.2"  to  read  FAR 
Subpart  50.4". 

PART  252— SOUCTTATION 
PROVISIONS  AND  CONTRAST 
CLAUSES 

76.  Section  252.212-7001  is  amended 
by  revising  the  clause  date;  and  in 
paragraph  (b)  by  revising  the  entries  at 
252.225-7001,  252.225-7007.  and 
252.225-7036;  by  adding,  in  numerical 
order,  an  entry  at  252.225-7021;  and  by 
removing  the  entries  at  252.242-7002 
and  252.249-7001.  The  revised  and 
added  text  reads  as  follows: 

252.21 2-7001    Contract  terms  and 
conditions  required  to  Implereant  statutes 
or  Executive  Orders  applicabie  to  Defense 
Acquisitions  of  commercial  items. 

Contract  Terms  and  Conditions  Required  to 
Implement  Statutes  of  Executive  Onlers 
Applicable  to  Defense  Acquisitions  of 
Commercial  Items  (Mar  1998) 

*  •         *         •         • 

(b)*  •  • 

252.225-7001     Buy  American 

Act  and  Balance  of  Payments  Program  (41 
U.S.C.  lOa-lOd,  E.O.  10582). 

252.225-7007    Buy  American 

Act — Trade  Agreements — Balance  of 

Payments  Program  ( Alternate  I)  (41 

U.S.C.  lOa-lOd.  19  U.S.C.  2501-2518,  and  19 
U.S.C.  3301  note). 


252.225-7021     Trade 

Agreements  ( Alternate  I)  (19  U.S.C. 

2501-2518  and  19  U.S.C.  3301  note). 
»         •         •         •         • 

252.225-7036    Buy  American 


Act — North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payment 

Program  ( Alternate  I)  (41  U.S.C.  lOa-lOd 

and  19  U.S.C.  3301  note). 


n.  Section  252.225-7001  is  revised  to 
read  as  follows: 

252.225-7001    Buy  American  Act  and 
Balance  of  Payments  Program. 

As  prescribed  in  225.109(d),  use  the 
following  clause; 


Buy  American  Act  and  Balance  of  Payments 
Program  (Mar  1998) 

(a)  Definitions. 

As  used  in  this  clause — 

(1)  Components  means  those  articles, 
materials,  and  supplies  directly  incorporated 
into  end  products. 

(2)  Domestic  end  product  means — 

(i)  An  unmanufactured  end  product  that 
has  been  mined  or  produced  in  the  United 
States;  or 

(ii)  An  end  product  manufactured  in  the 
United  States  if  the  cost  of  its  qualifying 
country  components  and  its  components  that 
are  mined,  produced,  or  manufactured  in  the 
United  States  exceeds  50  percent  of  the  cost 
of  all  its  components.  The  cost  of 
components  shall  include  transp>ortation 
costs  to  the  place  of  incorporation  into  the 
end  product  and  U.S.  duty  (whether  or  not 
a  duty-free  entry  certificate  may  be  issued). 
A  component  shall  be  considered  to  have 
been  mined,  produced,  or  manufactured  in 
the  United  States  (regardless  of  its  source  in 
fact)  if  the  end  product  in  which  it  is 
incorporated  is  manufactured  in  the  United 
States  and  the  component  is  of  a  class  or 
kind— 

(A)  Determined  to  be  not  mined,  produced, 
or  manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  and  of  a  satisfactory 
quality;  or 

(B)  That  the  Secretary  concerned 
determines  would  be  inconsistent  with  the 
public  interest  to  apply  the  restrictions  of  the 
Buy  American  Act. 

(3)  End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  the  contract.  For  this 
contract,  the  end  products  are  the  line  items 
to  be  delivered  to  the  Government  (including 
supplies  to  be  acquired  by  the  Government 
for  public  use  in  connection  with  service 
contracts,  but  excluding  installation  and 
other  services  to  be  performed  after  delivery). 

(4)  Nonqualifying  country  end  product 
means  an  end  product  that  is  neither  a 
domestic  end  product  nor  a  qualifying 
country  end  product. 

(5)  Qualifying  country  means  any  country 
set  forth  in  subsection  225.872-1  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement. 

(6)  Qualifying  country  component  means 
an  item  mined,  produced,  or  manufactured  in 
a  qualifying  country. 

(7)  Qualifying  country  end  product 
means — 

(i)  An  unmanufactured  end  product  mined 
or  produced  in  a  qualifying  country;  or 

(ii)  An  end  product  manufactured  in  a 
qualifying  country  if  the  cost  of  the 
components  mined,  produced,  or 
manufactured  in  the  qualifying  country  and 
its  components  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
50  percent  of  the  cost  of  all  its  components. 

(b)  This  clause  implements  the  Buy 
American  Act  (41  U.S.C.  Section  lOa-d)  in  a 
manner  that  will  encourage  a  favorable 
international  balance  of  payments  by 
providing  a  preference  to  domestic  end 
products  over  other  end  products,  except  for 
end  products  which  are  qualifying  country 
end  products. 
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(c)  The  Contractor  agrees  that  it  will 
deliver  only  domestic  end  products  unless, 
in  its  offer,  it  specified  delivery  of  other  end 
products  in  the  Buy  American  Act — Balance 
of  Payments  Program  Certificate  provision  of 
the  solicitation.  An  offer  certifying  that  a 
qualifying  country  end  product  will  be 
supplied  requires  the  Contractor  to  deliver  a 
qualifying  country  end  product  or  a  domestic 
end  product. 

(d)  The  offered  price  of  qualifying  country 
end  products  should  not  include  custom  fees 
or  duty.  The  offered  price  of  nonqualifying 
country  end  products,  and  products 
manufactured  in  the  United  States  that 
contain  nonqualifying  country  components, 
must  include  all  applicable  duty.  The  award 
price  will  not  include  duty  for  end  products 
or  components  that  are  to  be  accorded  duty- 
free entry.  Generally,  when  the  Buy 
American  Act  is  applicable,  each 
nonqualifying  country  offer  is  adjusted  for 
the  purpose  of  evaluation  by  adding  50 
percent  of  the  offer,  inclusive  of  duty. 

(End  of  clause) 

78.  Section  252.225-7003  is  revised  to 
read  as  follows: 

252.225-7003    Infonnatlon  for  duty-free 
entry  evaluatian. 

As  prescribed  in  225.605-70(d),  use 
the  following  provision: 

InfiniBation  for  Dutj-Free  Entry  Evaluation 
(Mar  1998) 

(a)  Does  the  offeror  propose  to  furnish — 

(1)  A  domestic  end  product  with 
nonqualifying  country  components  for  which 
the  offeror  requests  duty-free  entry;  or 

(2)  A  foreign  end  product  consisting  of  end 
items,  components,  or  material  of  foreign 
OTigin  other  than  those  for  which  duty-free 
entry  is  to  be  accorded  pursuant  to  thJe  Duty- 
Frec  Entry — Qualifying  Country  Supplies 
(End  Products  and  Components)  clause  or,  if 
applicable,  the  Duty-Free  Entry — Eligible  End 
Products  clause  of  this  solicitation? 

Yes(    )        No(    ) 

(b)  If  the  answer  in  paragraph  (a)  is  yes, 
answer  the  following  questions: 

(1)  Are  such  foreign  supplies  now  in  the 
United  States? 

Yes(    )        No(    ) 

(2)  Has  the  duty  on  such  foreign  supplies 
been  paid? 

Yes(    )        No(    ) 

(3)  If  the  answer  to  paragraph  (b)(2)  is  no. 
what  amount  is  included  in  the  offer  to  cover 
such  duty?$ 

(c)  If  the  duty  has  not  been  paid,  the 
Government  may  elect  to  make  award  on  a 
duty-free  basis.  If  so,  the  offered  price  will  be 
reduced  in  the  contract  award  by  the  amount 
specified  in  paragraph  (b)(3).  The  Offeror 
agrees  to  identify,  at  the  request  of  the 
Contracting  Officer,  the  foreign  supplies 
which  are  subject  to  duty-free  entry- 

(End  of  provision) 

Alternate  I  (Mar  1998).  As  prescribed  in 
225.605-70(d),  substitute  the  following 
paragraph  (a)  for  paragraph  (a)  of  the  basic 
clause: 

(a)  Does  the  offeror  propose  to  furnish  a 
U.S.  made  end  product  with  nonqualifying 
country  components  for  which  the  offeror 
requests  duty-free  entry? 


Yes(     )        No(     ) 

79.  Section  252.225-7006  is  amended 
by  revising  the  introductory  text,  the 
clause  data,  paragraphs  (a)  and  (c)(l)(i), 
the  introductory  text  of  paragraph  {c)(2), 
and  paragraph  {c)(2)(vi)  to  read  as 
follows: 


252.225-7006    Buy  American  Act— Trade 
Agreement»— Balance  of  Payments 
Program  Certificate. 

As  prescribed  in  225.408(a)(i),  use  the 
following  provision: 

Buy  American  Act — Trade  Agreements — 
Balance  of  Payments  Program  Certificate 
(Mar  1998) 

(a)  Definitions.  Caribbean  Basin  country 
end  product,  designated  country  end 
product,  domestic  end  product  NAFTA 
country  end  product,  nondesignated  country 
end  product,  qualifying  country  end  product, 
and  U.S.  made  end  product  have  the 
meanings  given  in  the  Buy  American  Act — 
Trade  Agreements — Balance  of  Payments 
Program  clause  of  this  solicitation. 

*  •         «         *         • 

(O*  *  • 

(D*  *  * 

(i)  Each  end  product,  except  the  end 
products  listed  in  paragraph  (c)(2)  of  this 
provision,  is  a  domestic  end  product;  and 

•  •         »         •         • 

(2)  The  Offeror  must  identify  all  end 
products  that  are  not  domestic  end  products. 

***** 

(vi)  The  following  supplies  are  other 
nondesignated  country  end  products. 


Insert  line  Item 
number 


Insert  countty  of 
origin 


(End  of  provision) 

80.  Sections  252.225-7007  and 
252.225-7008  are  revised  to  read  as 
follows: 

252.225-7007    Buy  American  Act— trade 
agreement*— Balance  of  Payments- 
Program. 

As  prescribed  in  225.408(a)(ii).  use 
the  following  clause: 

Buy  American  Act — ^Trade  Agreements — 
Balance  of  Payments  Program  (Mar  1998) 

(a)  Definitions.  As  used  in  this  clause — 
(1)  Caribbean  Basin  country  means — 

Antigua  and  Barbuda 

Aruba 

Bahamas 

Barbados 

Belize 

British  Virgin  Islands 

Costa  Rica 

Dominica 

Dominican  Republic 

El  Salvador 

Grenada 

Guatemala 


Guyana 

Haiti 

Honduras 

Jamaica 

Montserrat 

Netherlands  Antilles 

Nicaragua 

Panama 

St.  Kitts-Nevis 

St.  Lucia 

St.  Vincent  and  the  Grenadines 

Trinidad  and  Tobago 

(2)  Caribbean  Basin  country  end  product — 

(i)  Means  an  article  that — 

(A)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  Caribbean  Basin  country;  or 

(B)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  Caribbean 
Basin  country  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself. 

(ii)  Excludes  products,  other  than 
petroleum  and  any  product  derived  frxjm 
petroleum,  that  are  not  granted  duty-free 
treatment  under  the  Caribbean  Basin 
Economic  Recovery  Act  (19  U.S.C  2703(b)). 
These  exclusions  presently  consist  of — 

(A)  Textiles  and  apparel  articles  that  are 
subject  to  textile  agre^nents; 

(B)  Footwear,  handbags,  luggage,  flat 
goods,  work  gloves,  and  leather  wearing 
apparel  not  designated  as  eligible  articles  for 
the  purpose  of  the  Generalizeid  System  of 
Preferences  under  Title  V  of  the  Trade  Act  of 
1974; 

(C)  Tuna,  prepared  or  preserved  in  any 
manner  in  airtight  containers;  and 

(D)  Watches  and  watch  parts  (including 
cases,  bracelets,  and  straps)  of  whatever  type, 
including,  but  not  limited  to,  mechanical, 
quartz  digital,  or  quartz  analog,  if  such 
watches  or  watch  parts  contain  any  material 
that  is  the  product  of  any  country  to  which 
Harmonizwl  Tariff  Schedule  colunm  2  rates 
of  duty  apply. 

(3)  Components  means  those  articles, 
materials,  and  supplies  directly  incorporated 
into  end  products. 

(4)  Designated  country  means — 

Aruba 

Austria 

Bangladesh 

Belgiimi 

Benin 

Bhutan 

Botswana 

Burkina  Faso 

Burundi 

Canada 

Cape  Verde 

Central;  African  Republic 

Chad 

Comoros 

Denmark 

Djibouti 
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Equatorial  Guinea 

Finland 

France 

Gambia 

Germany 

Greece 

Guinea 

Guinea-Bissau 

Haiti  _ 

Hong  Kong 

Ireland 

Israel 

Italy 

Japan 

Kiribati 

Lesotho 

Liechtenstein 

Luxembourg 

Malawi 

Maldives 

Mali 

Mozambique 

Nepal 

Netherlands 

Niger 

Norway 

Portugal 

Republic  of  Korea 

Rwanda 

Sao  Tome  and  Principe 

Sierra  Leone 

Singapore 

Somalia 

Spain 

Sweden 

Switzerland 

Tanzania  U.R. 

Togo 

Tuvalu 

Uganda 

United  Kingdom 

Vanuatu 

Western  Samoa 

Yemen 

(5)  Designated  country  end  product  means 
an  article  that— 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  designated  country;  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transfcxmed  in  a  designated 
country  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  bom  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself 

(6)  Domestic  end  product  means — 

(i)  An  unmanufactured  end  product  that 
has  been  mined  or  produced  in  the  United 
States;  or 

(ii)  An  end  product  manufactured  in  the 
United  States  if  the  cost  of  its  qualifying 
country  components  and  its  components  that 
are  mined,  produced,  or  manufactuired  in  the 
United  States  exceeds  50  percent  of  the  cost 
of  all  its  components.  The  cost  of 
components  shall  include  transportation 
costs  to  the  place  of  incorporation  into  the 


end  product  and  U.S.  duty  (whether  or  not 
a  duty-free  entry  certification  may  be  issued). 
A  component  shall  be  considered  to  have 
been  mined,  produced,  or  manufactured  in 
the  United  States  (regardless  of  its  source  in 
fact)  if  the  end  product  in  which  it  is 
incorporated  is  manufactured  in  the  United 
States  and  the  component  is  of  a  class  or 
kind- 

(A)  Determined  to  be  not  mined,  produced, 
or  manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  and  of  a  satisfactory 
quality;  or 

(B)  That  the  Secretary  concerned 
determines  would  be  inconsistent  with  the 
public  interest  to  apply  the  restrictions  of  the 
Buy  American  Act. 

(7)  End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  the  contract.  For  this 
contract,  the  end  products  are  the  line  items 
to  be  delivered  to  the  Government  (including 
supplies  to  be  acquired  by  the  Government 
for  public  use  in  connection  with  service 
contracts,  but  excluding  installation  and 
other  services  to  be  perfcMtned  afler  delivery). 

(8)  NAFTA  country  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  NAFTA  country;  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  diffaient  article  of 
commerce  with  a  name,  character,  or  use 
distinct  friom  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
refers  to  a  product  offered  forpurchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself. 

(9)  Nondesignated  country  end  product 
means  any  end  product  that  is  not  a  U.S. 
made  end  product  or  a  designated  country 
end  product. 

(10)  North  American  Free  Trade 
Agreement  (NAFTA)  country  means  Canada 
or  Mexico. 

(11)  Qualifying  country  means  any  country 
set  forth  in  subsection  225.872-1  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement. 

(12)  Qualifying  country  component  means 
an  item  mined,  produced,  or  manufactured  in 
a  qualifying  country. 

(13)  Qualifying  country  end  product 
means — 

(i)  An  unmanufactured  end  product  mined 
or  produced  in  a  qualifying  country;  or 

(ii)  An  end  product  manufactured  in  a 
qualifying  country  if  the  cost  of  the 
components  mined,  produced,  or 
manufactured  in  the  qualifying  country  and 
its  components  mined,  produced  or 
manufactured  in  the  United  States  exceeds 
50  percent  of  the  cost  of  all  its  components. 

(14)  United  States  means  the  United  States, 
its  possessions,  Puerto  Rico,  and  any  other 
place  subject  to  its  jurisdiction,  but  does  not 
include  leased  bases  or  trust  territories. 


(15)  U.S.  made  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  United  States;  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantiaify  transformed  in  the  United 
States  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
frxjm  which  it  was  so  transformed. 

(b)  Unless  otherwise  specified,  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  2501  et 
seq.),  the  North  American  Free  Trade 
Agreement  Implementetion  Act  of  1993  (19 
U.S.C.  3301  note),  and  the  Caribbean  Basin 
Initiative  apply  to  all  items  in  the  Schedule. 

(c)(1)  The  Contractor  agrees  to  deliver 
under  this  contract  only  domestic  end 
products  unless,  in  its  offer,  it  specified 
delivery  of  U.S.  made,  qualifying  country, 
designated  country,  Caribbean  Basin  country, 
NAFTA  country,  or  other  nondesignated 
country  end  products  in  the  Buy  American 
Act — Trade  Agreements — ^Balance  of 
Payments  Program  Certificate  provision  of 
the  solicitation. 

(2)  The  Contractor  may  not  supply  a 
nondesignated  country  end  proauct  unless — 

(i)  It  is  a  qualifying  country  end  product, 
a  Caribbean  Basin  country  end  product,  or  a 
NAFTA  country  end  product; 

(ii)  The  Contracting  Officer  has  determined 
that  offers  of  U.S.  made  end  products  or 
qualifying,  designated,  NAFTA,  or  Caribbean 
Basin  country  end  products  from  responsive, 
responsible  offerors  are  either  not  received  or 
are  insufficient  to  fill  the  Government's 
requirements;  or 

(iii)  A  national  interest  waiver  has  been 
granted  under  section  302  of  the  Trade 
Agreements  Act  of  1979. 

(d)  The  offered  price  of  qualifying  country 
end  products  and  the  offered  price  of 
designated  country  end  products.  NAFTA 
country  end  products,  and  Caribbean  Basin 
country  end  products,  for  line  items  subject 
to  the  Trade  Agreements  Act  or  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  should  not  include 
custom  fees  or  duty.  The  offered  price  of  end 
products  listed  in  paragraph  (cK2)(vi)  of  the 
Buy  American  Act — Trade  Agreements — 
Balance  of  Payments  Program  Certificate 
provision  of  the  solicitation,  or  the  offered 
price  of  U.S.  made  end  products  that  contain 
nonqualifying  country  components,  must 
include  all  applicable  duty.  The  award  price 
will  not  include  duty  for  end  products  or 
components  that  are  to  be  accorded  duty-free 
entry.  Generally,  each  offer  of  a  U.S.  made 
end  product  that  does  not  meet  the  definition 
of  "domestic  end  product"  is  adjusted  for  the 
purpose  of  evaluation  by  adding  50  percent 
of  the  offered  price,  inclusive  of  duty. 
(End  of  clause) 

Alternate  1  (Mar  1998).  As  prescribed  in 
225.408(a)(ii),  delete  Singapore  from  the  list 
of  designated  countries  in  paragraph  (a)(4)  of 
the  basic  clause. 

252.225-7008    Supplies  to  be  accordad 
duty-free  entry. 

As  prescribed  in  225.605-70(e),  use 
the  following  clause: 


I 
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Supplies  To  Be  Accorded  Duty-Free  Entry 
(Mar  1998) 

In  accordance  with  paragraph  (b)  of  the 
Duty-Free  Entry  clause  of  this  contract,  in 
addition  to  duty-free  entry  for  all  qualifying 
country  supplies  (end  products  and 
components)  and  all  eligible  end  products 
subject  to  applicable  trade  agreements  (if  this 
contract  contains  the  Buy  American  Act — 
Trade  Agreements— Balance  of  Payments 
Program  clause  or  the  Buy  American  Act — 
North  American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program  clause),  the  following  foreign  end 
products  that  are  neither  qualifying  country 
end  products  nor  eligible  end  products  under 
a  trade  agreement,  and  the  following 
nonqualifying  country  components,  are 
accorded  duty-free  entry. 


(End  of  clause)  i 

81.  Section  252.225-7009  is  amended 
by  revising  the  section  heading,  the 
introductory  text,  the  clause  title  and 
date,  and  paragraphs  (a),  (b),  (c), 
(f)(2)(iv),  (f)(2)(vii),  and  (g)  to  read  as 
follows: 

2S2.22S-7009    Duty-free  entiy— qualifying 
country  auppllea  (end  products  and 
componants). 

As  presoribed  in  225.605-70(a),  use 
the  following  clause: 

Duty-Free  Entry— Qualifyiag  Country 
Supplies  (End  Products  and  Components) 
(Mar  1990) 

(a)  Definitions.  Qualifying  country  and 
qualifying  country  end  products  have  the 
meaning  given  in  the  Buy  American  Act  and 
Balance  of  Payments  Program  clause,  Buy 
American  Act — ^Trade  Agreements — Balance 
of  Payments  Program  clause,  Buy  American 
Act — North  American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program  clause,  or  Trade  Agreements  clause 
of  this  contract. 

(b)  The  requirements  of  this  clause  apply 
to  this  contract  and  subcontracts,  including 
purchase  orders,  that  involve  supplies  to  he 
accorded  dufy-free  entry  whether  placed — 

(1)  Directly  with  a  foreign  concern  as  a 
prime  contract;  or 

(2)  As  a  subcontract  or  purchase  order 
under  a  contract  with  a  domestic  concern. 

(c)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  or  unless  supplies  were 
imported  into  the  United  States  before  the 
date  of  this  contract  or,  in  the  case  of 
supplies  imported  by  a  first  or  lower  tier 
subcontractor,  before  the  date  of  the 
subcontract,  no  amount  is  or  will  be  included 
in  the  contract  price  for  duty  for — 

(1)  End  items  that  are  qualifying  country 
end  products;  or 

(2)  Components  (including,  without 
limitation,  raw  materials  and  intermediate 
assemblies)  produced  or  made  in  qualifying 
countries,  that  are  to  be  incorporated  in  the 
end  items  to  be  delivered  under  this  contract. 
provided  that  the  end  items  are 


manufactured  in  the  United  States  or  in  a 
qualifying  country. 

•  *         •         •         » 

(f)*  *  • 
(2).   .   . 

(iv)(A)  For  direct  shipments  to  a  U.S. 
military  installation,  the  notation: 

UNITED  STATES  GOVERNMENT, 
DEPARTMENT  OF  DEFENSE  Duty-Free 
Entry  to  be  claimed  pursuant  to  Section  XXII, 
Chapter  98,  Subchapter  VIII,  Item  9808.00.30 
of  the  Harmonized  Tariff  Schedule  of  the 
United  States.  Upon  arrival  of  shipment  at 
the  appropriate  port  of  entry.  District  Director 
of  Customs,  please  release  shipment  under  19 
CFR  part  142  and  notify  Commander, 
Defense  Contract  Management  Command 
(DCMC)  New  York,  ATTN:  Customs  Team, 
DCMDN-GNIC,  207  New  York  Avenue, 
Staten  Island,  New  York,  10305-5013,  for 
execution  of  Customs  Forms  7501,  7501  A,  or 
7506  and  any  required  duty-free  entry 
certificates. 

(B)  In  cases  where  the  shipment  will  be 
consigned  to  other  than  a  military 
installation,  t.g.,  a  domestic  contractor's 
plant,  the  shipping  document  notation  shall 
he  altered  to  Insert  the  name  and  address  of 
the  contractor,  agent  or  broker  who  will 
notify  Commander,  Defense  Contract 
Management  Command  (DCMC)  New  York, 
for  execution  of  the  duty-free  certificate. 

•  •         •         •         • 

(vii)  Activity  Address  Number  of  the 
contract  administration  office  actually 
administering  the  prime  contract,  e.g.,  for 
DCMC  Dayton,  S3605A. 

(g)  Preparation  of  customs  forms.  (1) 
Except  for  shipments  consigned  to  a  military 
installation,  the  Contractor  shall  prepare,  or 
authorize  an  agent  to  prepare,  any  customs 
forms  required  for  the  entry  of  foreign 
supplies  in  connection  with  DoD  contracts 
into  the  United  States,  its  possessions,  or 
Puerto  Rico.  The  completed  customs  forms 
shall  be  submitted  to  the  District  Director  of 
Customs  with  a  copy  to  DCMC  NY  for 
execution  of  any  required  duty-free  entry 
certificates.  Shipments  consigned  directly  to 
a  military  in$tallation  will  be  released  in 
accordance  with  10.101  and  10.102  of  the 
U.S.  Customs  regulations. 

(2)  For  shipments  containing  both  supplies 
that  are  to  be  accorded  duty-fr«e  entry  and 
supplies  that  are  not,  the  Contractor  shall 
identify  on  the  customs  forms  those  items 
that  are  eligible  for  duty-free  entry. 

•  *         •         »         * 

82.  Section  252.225-7010  is  amended 
by  revising  the  introductory  text,  the 
clause  data,  the  introductory  text  of 
paragraph  (c),  the  first  sentence  of  the 
introductory  text  of  paragraph  (e), 
paragraph  (e)(3),  and  in  the  second 
sentence  of  paragraph  (f)  by  removing 
"DCMAO"  and  inserting  in  its  place 
"DCMC".  The  revised  text  reads  as 
follows: 

252.225-7010    Duty-free  entry— additional 
provisions. 

As  prescribed  in  225.605-70(c),  use 
the  following  clause: 


Duty-Free  Entry-i-Additional  Provisions 
(Mar  1998) 

•  •         »         •         • 

(c)  In  addition  to  any  data  required  by 
paragraph  (b)(1)  of  the  IDuty-Free  Entry 
clause,  the  Contractor  shall  furnish  the 
following  for  all  foreign  supplies  to  be 
imported  pursuant  to  paragraph  (a)  or  (b)  of 
the  Duty-Free  Entry  clause.  The  Contractor 
shall  furnish  this  information  to  the 
Contracting  Officer  administering  the  prime 
contract  immediately  upon  award  of  any 
contract  or  subcontract  involving  supplies  to 
be  accorded  duty-6«e  entry. 
***** 

(e)  To  properly  complete  the  shipping 
document  instructions  as  required  by 
paragraph  (f)  of  the  Duty-Free  Entry  clause, 
the  Contractor  shall  insert  Defense  Contract 
Management  Coaunand  (DCMC)  New  York, 
ATTN:  Customs  Team,  DCMDN-GNIC.  207 
New  York  Avenue,  Staten  Island,  New  York 
10305-5013,  as  die  cognizant  contract 
administration  office  (for  paragraph  (f)  only) 
in  those  cases  when  the  shipment  is 

consigned  direcdy  to  a  military  installation. 

*  *  • 

(3)  Activity  address  number  of  the  contract 
administration  office  actually  administering 
the  prime  contract,  e.g.,  for  DCMC  Dayton, 
S3605A. 

***** 

83.  Section  252.225-7014  is  amended 
by  revising  the  clause  date  and 
paragraphs  (a)  and  (c)(2),  the  Alternate 
I  date,  and  paragraph  (c)(2)  of  Alternate 
I  to  read  as  follows: 

252.225-7014    Preference  for  domeatic 
specialty  metaia. 


Prefierence  for  Domestic  Specialty  Metals 
(Mar  1998) 

(a)  Definitions. 

As  used  in  this  clause — 

(1)  Quali^ing  country  means  any  country 
set  forth  in  subsection  225.872-1  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement. 

(2)  Specialty  metals  means — 
(i)  Steel— 

(A)  Where  the  maximum  alloy  content 
exceeds  one  or  more  of  the  following  limits: 
manganese,  1.6S  percent;  silicon,  0.60 
percent;  or  copper,  0.60  percent;  or 

(B)  That  contains  more  than  0.25  percent 
of  any  of  the  following  elements:  aluminum, 
chromium,  cobalt,  columbium,  molybdenum, 
nickel,  titanium,  tungsten,  or  vanadium; 

(ii)  Metal  alloys  consisting  of  nickel,  iron- 
nickel,  and  cobalt  base  alloys  containing  a 
total  of  other  alloying  metals  (except  iron)  in 
excess  of  10  percent; 
(iii)  Titanium  and  titanium  alloys;  or 
(iv)  Zirconium  and  zirconium  base  alloys. 
*         *         *         •         • 

(c)*  *  • 

(2)  The  specialty  metal  is  melted  in  a 
qualifying  country  or  is  incorporated  in  an 
article  manufactured  in  a  qualifying  country; 
***** 

Alternate  I  (Mar  1998) 


UMI 
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(c)*   •   • 

(2)  The  specialty  metal  is  melted  in  a 
qualifying  country  or  is  incorporated  in  an 
article  manufactured  in  a  qualifying  country; 
or 
•         •         *         *         • 

84.  Sections  252.225-7020  and 
252.225-7021  are  added  to  read  as 
follows: 

252.225-7020    Trade  Agreements 
Certificate. 

As  prescribed  in  225.408(a)(iii),  use 
the  following  provision: 

Trade  Agreements  Certificate  (Mar  1998) 

(a)  Definitions.  Caribbean  Basin  country 
end  product,  designated  country  end 
product,  NAFTA  country  end  product, 
nondesignated  country  end  product, 
qualifying  country  end  product,  and  U.S. 
made  end  product  have  the  meanings  given 
in  the  Trade  Agreements  clause  of  this 
solicitation. 

(b)  Evaluation.  Offers  will  be  evaluated  in 
accordance  with  the  policies  and  procedures 
of  part  225  of  the  Defense  Federal 
Acquisition  Regulation  Supplement.  Offers  of 
foreign  end  products  that  are  not  U.S.  made, 
qualifying  country,  designated  country, 
Caribbean  Basin  country,  or  NAFTA  country 
end  products  will  not  be  considered  for 
award,  unless  the  Contracting  Officer 
determines  that  there  are  not  offers  of  such 
end  products;  or  the  offers  of  such  end 
products  are  insufficient  to  fulfill  the 
requirements;  or  a  national  interest  exception 
to  the  Trade  Agreements  Act  is  granted. 

(c)  Certifications.  (1)  The  offeror  certifies 
that  each  end  product  to  be  delivered  under 
this  contract,  except  those  listed  in  paragraph 
(c)(2)  of  this  provision,  is  a  U.S.  made, 
qualifying  country,  designated  country, 
Caribbean  Basin  country,  or  NAFTA  country 
end  product 

(2)  The  following  supplies  are  other 
nondesignated  country  end  products: 


insert  line  item 
number 


insert  country  of 
origin 


(End  of  provision) 

252.225-7021    Trade  Agreements. 

As  prescribed  in  225.408(a)(iv),  use 
the  following  clause: 

Trade  Agreements  (Mar  1998) 

(a)  Definitions.  As  used  in  this  clause — 
(1)  Caribbean  Basin  country  means — 

Antigua  and  Barbuda 

Aruba 

Bahamas 

Barbados 

Belize 

British  Virgin  Islands 

Costa  Rica 

E)ominica 

Dominican  Republic 

El  Salvador 

Grenada 


Guatemala 

Guyana 

Haiti 

Honduras 

Jamaica 

Montserrat 

Netherlands  Antilles 

Nicaragua 

Panama 

St.  Kitts-Nevis 

St.  Lucia 

St.  Vincent  and  the  Grenadines    . 

Trinidad  and  Tobago 

(2)  Caribbean  Basin  country  end  product — 
(i)  Means  an  article  that — 

(A)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  Caribbean  Basin  country;  or 

(B)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  Caribbean 
Basin  counb^  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself. 

(ii)  Excludes  products,  other  than 
petroleum  and  any  product  derived  from 
petroleum,  that  are  not  granted  duty-free 
treatment  under  the  Caribbean  Basin 
Economic  Recovery  Act  (19  U.S.C.  2703(b)). 
These  exclusions  presently  consist  of — 

(A)  Textiles  and  apparel  articles  that  are 
subject  to  textile  agreements; 

(B)  Footwear,  handbags,  luggage,  flat 
goods,  work  gloves,  and  leather  wearing 
apparel  not  designated  as  eligible  articles  for 
the  purpose  of  the  Generalized  System  of 
Preferences  under  Title  V  of  the  Trade  Act  of 
1974; 

(C)  Tuna,  prepared  or  preserved  in  any 
manner  in  airtight  containers;  and 

(D)  Watches  and  watch  parts  (including 
cases,  bracelets,  and  straps)  of  whatever  type, 
including,  but  not  limited  to,  mechanical, 
quartz  digital,  or  quartz  analog,  if  such 
watches  or  watch  parts  contain  any  material 
that  is  the  product  of  any  country  to  which 
Harmonized  Tariff  Schedule  column  2  rates 
of  duty  apply. 

(3)  Components  means  those  articles, 
materials,  and  supplies  directly  incorporated 
into  end  products. 

(4)  Designated  country  means — 
Aruba 

Austria 

Bangladesh 

Belgium 

Benin 

Bhutan 

Botswana 

Burkina  Faso 

Burundi 

Canada 

Cape  Verde 

Central  African  Republic 

Chad 

Comoros 

Denmark 


Dijbouti 

Equatorial  Guinea 
Finland 
France 
Gambia 
Germany 
Greece 
Guinea 

Guinea-Bissau 
Haiti 

Hong  Kong 
Ireland 
Israel 
Italy 
Japan 
Kiribati 
Lesotho 
Liechtenstein 
Luxembourg 
Malawi 
Maldives 
.  Mali 
Mozambique 
Nepal 

Netherlands 
Niger 
Norway 
Portugal 

Republic  of  Korea 
Rwanda 

Sao  Tome  and  Principe 
Sierra  Leone 
Singapore 
Somalia 
Spain 
Sweden 
Switzerland 
Tanzania  U.R. 
Togo 
Tuvalu 
Uganda 

United  Kingdom 
Vanuatu 
Western  Samoa 
Yemen 

(5)  Designated  country  end  product  means 
an  article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  designated  country;  into 
a  new  and  different  article  of  commerce  with 
a  name,  character,  or  use  distinct  from  that 
of  the  article  or  articles  from  which  it  was  so 
transformed.  The  term  refers  to  a  product 
offered  for  purchase  under  a  supply  contract, 
but  for  purposes  of  calculating  the  value  of 
the  end  product  includes  services  (except 
transportation  services)  incidental  to  its 
supply,  provided  that  the  value  of  those 
incidental  services  does  not  exceed  the  value 
of  the  product  itself. 

(6)  End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  the  contract.  For  this 
contract,  the  end  products  are  the  line  items 
to  be  delivered  to  the  Government  (including 
supplies  to  be  acquired  by  the  Government 
for  pubic  use  in  connection  with  service 
contracts,  but  excluding  installation  and 
other  services  to  be  performed  after  delivery). 

(7)  NAFTA  country  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  NAFTA  country;  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 


UMI 
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substantially  transformed  in  a  NAFTA 
country  into  a  new  and  different  article  of 
conjmerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself. 

(8)  Nondesignated  country  end  product 
means  any  end  product  that  is  not  a  U.S. 
made  end  product  or  a  designated  country 
end  product. 

(9)  North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

(10)  Qualifying  country  means  any  country 
set  forth  in  subsection  225.872-1  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement. 

(11)  Qualifying  country  end  product 
means — 

(i)  An  unmanufactured  end  product  mined 
or  produced  in  a  qualifying  country;  or 

(ii)  An  end  product  manufactureid  in  a 
qualifying  country  if  the  cost  of  the 
components  mined,  produced,  or 
manufactured  in  the  qualifying  country  and 
its  components  mined,  produced,  or 
manufoctured  in  the  United  States  exceeds 
50  percent  of  the  cost  of  all  its  components. 

(12)  United  States  means  the  United  States, 
its  possessions,  Puerto  Rico,  and  any  other 
place  subject  to  its  jurisdiction,  but  does  not 
include  leased  bases  or  trust  territories. 

(13)  U.S.  made  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  the  United  States:  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  the  United 
States  into  a  new  and  diffierent  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed. 

(b)  Unless  otherwise  specified,  the  Trade 
Agreements  Act  of  1979  (19  U.S.Q  2501.  et 
seq.),  the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993  (19 
U.S.C.  3301  note),  and  the  Caribbean  Basin 
Initiative  apply  to  all  items  in  the  Schedule. 

(c)(1)  The  Contractor  agrees  to  deliver 
under  this  contract  only  U.S.  made, 
qualifying  country,  designated  country. 
Caribbean  Basin  country  or  NAFTA  country 
end  product  unless,  in  its  offer,  it  specified 
delivery  of  other  nondesignated  country  end 
products  in  the  Trade  Agreements  Certificate 
provision  of  the  solicitation. 

(2)  The  Contractor  may  not  supply  a 
nondesignated  country  end  product  other 
than  a  qualifying  country  end  product,  a 
Caribbean  Basin  country  end  product,  or  a 
NAFTA  country  end  product,  unless — 

(i)  The  Contracting  Officer  has  determined 
that  offers  of  U.S.  made  end  products  or 
qualifying,  designated,  Caribbean  Basin,  or 
NAFTA  country  end  products  from 
responsive,  responsible  offerors  are  either  not 
received  or  are  insufficient  to  fill  the 
Government's  requirements;  or 


(ii)  A  national  interest  waiver  has  been 
granted  under  section  302  of  the  Trade 
Agreements  Act  of  1979. 

(d)  The  offered  price  of  end  products  listed 
in  paragraph  (c)(2)  of  the  Trade  Agreements 
Certificate  provision  of  the  solicitation  must 
include  all  applicable  duty,  whether  or  not 
a  duty-free  entry  certificate  will  be  granted. 
The  offered  price  of  qualifying  country, 
designated  country,  Caribbean  Basin  country, 
or  NAFTA  country  end  products,  for  line 
items  subject  to  the  Trade  Agreements  Act  or 
the  North  American  Free  Trade  Agreement 
Implementation  Act.  should  not  include 
custom  fees  or  duty.  The  offered  price  of  U.S. 
made  end  products  should  not  include  duty 
for  qualifying  country  components. 

(End  of  clause) 

Alternate  I  (Mar  1998).  As  prescribed  in 
225.408(a)(iv),  delete  Singapore  from  the  list 
of  designated  countries  in  paragraph  {a)(4)  of 
the  basic  clause. 

85.  Section  252.225-7026  is  amended 
by  revising  the  clause  date,  the 
introductory  text  of  paragraph  {a)(3), 
and  paragraph  (c);  and  by  redesignating 
paragraphs  (d)(i),  (d)(ii).  and  (d)(iii),  as 
paragraphs  (d)(1).  (d)(2).  and  (d)(3). 
respectively.  The  revised  text  reads  as 
follows: 

2S2.22S-702S    Reporting  of  contract 
performanc*  outside  the  United  States. 

«        *        *    .     *        * 

Reporting  of  Contract  Performance  Outside 
the  United  States  (Mar  1998) 

(a)'   •   • 

(3)  Contracts  exceeding  5500,000,  when 
any  part  that  exceeds  the  simplified 
acquisition  threshold  in  Part  2  of  the  Federal 
Acquisition  Regulation  will  be  performed 
outside  the  United  States,  unless  a  foreign 
place  of  performance  is — 
«         *         *         *         * 

(c)  Flowdown  requirements.  (1)  The 
Contractor  shall  include  a  clause 
substantially  the  same  as  this  one  in  all  first- 
tier  subcontracts  exceeding  SSOO.OOO.  except 
subcontracts  for  commercial  items, 
construction,  ores,  natural  gases,  utilities, 
petroleum  products  and  crudes,  timber  (logs), 
or  subsistence. 

(2)  The  Contractor  shall  provide  the  prime 
contract  number  to  subcontractors  for 
reporting  purposes. 
***** 

86.  Section  252.225-7027  is  revised  to 
read  as  follows: 

25^225-7037    Restriction  on  contingent 
fees  for  foreign  military  sates. 

As  prescribed  in  225.7308(a),  use  the 
following  clause.  Insert  in  paragraph 
(b)(1)  of  the  clause  the  nanie(s)  of  any 
foreign  country  customer(s)  listed  in 
225. 7303-4  (b). 

Restriction  on  Contingent  Fees  for  Foreign 
Military  Sales  (Mar  1998) 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  clause,  contingent  fees,  as  defined  in  the 
Covenant  Against  Contingent  Fees  clause  of 


this  contract,  are  generally  an  allowable  cost, 
provided  the  fees  are  paid  to  a  bona  fide 
employee  of  the  Contractor  or  to  a  bona  fide 
established  commercial  or  selling  agency 
maintained  by  the  Contractor  for  the  purpose 
of  securing  business. 

(b)  For  foreign  military  sales,  unless  the 
contingent  fees  have  been  identified  and 
payment  approved  in  writing  by  the  foreign 
customer  before  contract  award,  the 
following  contingent  fees  are  unallowable 
under  this  contract: 

(1)  For  sales  to  the  Govemment(s)  of 

,  contingent  fees  in  any 

amount. 

(2)  For  sales  to  Governments  not  listed  in 
paragraph  (b)(1)  of  this  clause,  contingent 
fees  exceeding  SBO,000  per  foreign  military 
sale  case. 

(End  of  clause) 

87.  Sections  252.225-7035,  252.225- 
7036,  and  252.225-7037  are  revised  to 
read  as  follows: 

252.225-7035    Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program  Certif  itate. 

As  prescribed  in  225.408(a)(v),  use  the 
following  provision: 

Buy  American  Act — North  American  Free 
Trade  Agreemeat  Implementation  Act — 
Balance  of  Payments  Program  Certificate 
(MAR  1998) 

(a)  Definitions.  "Domestic  end  product," 
"foreign  end  product,"  "NAFTA  country  end 
product,"  and  "qualifying  country  end 
product"  have  the  meanings  given  in  the  Buy 
American  Act— North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Payments  Program  clause  of  this  solicitation. 

(b)  Evaluation.  Offers  will  be  evaluated  in 
accordance  with  the  policies  and  procedures 
of  Part  225  of  the  Defense  Federal 
Acquisition  Regulation  Supplement.  For  line 
items  subject  to  the  North  AJnerican  Free 
Trade  Agreement  Implementation  Act,  offers 
of  qualifying  country  end  products  or 
NAFTA  coimtry  end  products  will  be 
evaluated  without  regard  to  the  restrictions  of 
the  Buy  American  Act  or  the  Balance  of 
Payments  Program. 

(c)  Certifications.  (1)  The  offeror  certifies 
that— 

(i)  Each  end  product,  except  the  end 
products  listed  in  paragraph  (c)(2)  of  this 
provision,  is  a  domestic  end  product;  and 

(ii)  Components  of  unknown  origin  are 
considered  to  have  been  mined,  produced,  or 
manufectured  outside  the  United  States  or  a 
qualifying  country. 

(2)  The  Offeror  must  identify  all  end 
prcxlucts  that  are  not  domestic  end  products. 

(i)  The  Offeror  certifies  that  the  following 
supplies  are  qualifying  country  (except 
Canada]  end  products: 


insert  line  item 
number 


Insert  country  of 
origin 
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(ii)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  NAFTA  country  end 
products: 


insert  line  item 
number 


insert  country  of 
origin 


(iii)  The  following  supplies  are  other 
foreign  end  products: 


insert  line  item 
number 


insert  country  of 
origin 


(End  of  provision) 

Alternate  I  (Marl  998) 

As  prescribed  in  225.408{a)(v){B)(2), 
substitute  the  phrase  "Canadian  end 
product"  for  the  phrase  "NAFTA  country 
end  product"  in  paragraph  (a);  and  substitute 
the  phrase  "Canadian  end  products"  for  the 
phrase  "NAFTA  country  end  products"  in 
paragraphs  (b)  and  (c)(2)(ii)  of  the  basic 
clause. 

2S2.225-7036    Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program 

As  prescribed  in  225.408(a)(vi),use 
the  following  clause: 

Buy  American  Act— North  American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Payments  Program  (Mar  1998) 

(a)  Definitions.  As  used  in  this  clause— 

(1)  Components  means  those  articles, 
materials,  and  supplies  directly  incorporated 
into  end  products. 

(2)  Domestic  end  product  means — 

(i)  An  unmanufactured  end  product  that 
has  been  mined  or  produced  in  the  United 
States;  or 

(ii)  An  end  product  manufactured  in  the 
United  States  if  the  cost  of  its  qualifying 
country  components  and  its  components  that 
are  mined,  produced,  or  manufactured  in  the 
United  States  exceeds  50  percent  of  the  cost 
of  all  its  components.  The  cost  of 
components  shall  include  transportation 
costs  to  the  place  of  incorporation  into  the 
end  product  and  U.S.  duty  (whether  or  not 
a  duty-free  entry  certificate  may  be  issued). 
A  component  shall  be  considered  to  have 
been  mined,  produced,  ownanufactujed  in 
the  United  States  (regardless  of  its  source  in 
fact)  if  the  end  product  in  which  it  is 
incorporated  is  manufactured  in  the  United 
States  and  the  component  is  of  a  class  or 
kind — 

(A)  Determined  to  be  not  mined,  produced, 
or  manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  and  of  a  satisfactory 
quality;  or 

(B)  That  the  Secretary  concerned 
determines  would  be  inconsistent  with  the 
public  interest  to  apply  the  restrictions  of  the 
Buy  American  Act. 


(3)  End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  the  contract.  For  this 
contract,  the  end  products  are  the  line  items 
to  be  delivered  to  the  Government  (including 
supplies  to  be  acquired  by  the  Government 
for  public  use  in  connection  with  service 
contracts,  but  excluding  installation  and 
other  services  to  be  performed  after  delivery). 

(4)  Foreign  end  product  means  an  end 
product  other  than  a  domestic  end  product. 

(5)  North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

(6)  NAFTA  country  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  NAFTA  country;  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  firom  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  so  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself. 

(7)  Qualifying  country  means  any  country 
set  forth  in  subsection  225.872-1  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement. 

(8)  Qualifying  country  component  means 
an  item  mined,  produced,  or  manufactured  in 
a  qualifying  country. 

(9)  Qualifying  country  end  product 
means — 

(i)  An  unmanufactured  end  product  mined 
or  produced  in  a  qualifying  country;  or 

(ii)  An  end  product  manufactured  in  a 
qualifying  country  if  the  cost  of  the 
compwnents  mined,  produced,  or 
manufactured  in  the  qualifying  country  and 
its  components  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
50  percent  of  the  cost  of  all  its.  components. 

(b)  Unless  otherwise  specified,  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  (19  U.S.C.  3301 
note)  applies  to  all  items  in  the  Schedule. 

(c)  The  Contractor  agrees  to  deliver  under 
this  contract  only  domestic  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country,  NAFTA  country,  or  other 
foreign  end  products  in  the  Buy  American 
Act — North  American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation.  An  offer  certifying  that  a 
qualifying  country  end  product  or  a  NAFTA 
country  end  product  will  be  supplied 
requires  the  Contractor  to  supply  a  qualifying 
country  end  product  or  a  NAFTA  country 
end  product,  whichever  is  certified,  or,  at  the 
Contractor's  option,  a  domestic  end  product. 

(d)  The  offered  price  of  qualifying  country 
end  products,  or  NAFTA  country  end 
products  for  line  items  subject  to  the  North 
American  Free  Trade  Agreement 
Implementation  Act,  should  not  include 
custom  fees  or  duty.  The  offered  price  of 


foreign  end  products  listed  in  paragraph 
•(c)(2)(iii)  of  the  Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation,  or  the  offered  price  of  domestic 
end  products  that  contain  nonqualifying 
country  components,  must  include  all 
applicable  duty.  The  award  price  will  not 
include  duty  for  end  products  or  components 
that  are  to  be  accorded  duty-free  entry. 
Generally,  each  foreign  end  product  listed  in 
paragraph  (c)(2)(iii)  of  the  Buy  American 
Act— North  American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation  is  adjusted  for  the  purpose  of 
evaluation  by  adding  50  percent  of  the 
offered  price,  inclusive  of  duty. 
(End  of  clause) 

Alternate  I  (Mar  1998) 

As  prescribed  in  225.408(a)(vi)(B)(2), 
substitute  the  following  paragraphs  (a)(4).  (c). 
and  (d)  for  paragraphs  (a)(4),  (c),  and  (d)  of 
the  basic  clause: 

(a)(4)  Canadian  end  product,  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  Canada:  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  firom  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  Canada  into  a 
new  and  different  article  of  commerce  with 
a  name,  character,  or  use  distinct  from  that 
of  the  article  or  articles  ft-om  which  it  so  was 
so  transformed.  The  term  refers  to  a  product 
offered  for  purchase  under  a  supply  contract, 
but  for  purposes  of  calculating  the  value  of 
the  end  product  includes  services  (except 
transportation  services)  incidental  to  its 
supply,  provided  that  the  value  of  those 
incidental  services  does  not  exceed  that  of 
the  product  itself 

(c)  The  Contractor  agrees  to  deliver  under 
this  contract  only  domestic  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country,  Canadian,  or  other 
foreign  end  products  in  the  Buy  American 
Act— North  American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation.  An  offer  certifying  that  a 
qualifying  country  end  product  or  a  Canadian 
end  product  will  be  supplied  requires  the 
Contractor  to  supply  a  qualifying  countr>'  end 
product  or  a  Canadian  end  product, 
whichever  is  certified,  or.  at  the  Contractor's 
option,  a  domestic  find  product. 

(d)  The  offered  price  of  qualifying  country 
end  products,  or  Canadian  end  products  for 
line  items  subject  to  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
should  not  include  custom  fees  or  duty.  The 
offered  price  of  foreign  end  products  listed  in 
paragraph  (c)(2)(iii)  of  the  Buy  American 

Act — North  American  Free  Trade  Agreement 
Implementation  Act— Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation,  or  the  offered  price  of  domestic 
end  products  that  contain  nonqualifying 
country  components,  must  include  all 
applicable  duty.  The  award  price  will  not 
include  duty  for  end  products  or  components 
that  are  to  be  accorded  duty-free  entry. 
Generally,  each  foreign  end  product  listed  in 
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paragraph  (c)(2){iii)  of  the  Buy  American 
Act— North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation  is  adjusted  for  the  purpose  of 
evaluation  by  adding  50  percent  of  the 
offered  price,  inclusive  of  duty. 

252.225-7037    Duty-Free  Entry— €Uglbl« 
End  Products. 

As  prescribed  in  225.605-70(b).  use 
the  following  clause: 

Duty-Frse  Entry— Eligible  End  Products  (Mar 
19S8) 

(a)  Definition.  Eligible  end  product,  as  used 
in  this  clause,  means — 

(1)  Designated  country  end  product, 
Caribbean  Basin  country  end  product,  or 
NAFTA  country  end  product,  as  defined  in 
the  Trade  Agreements  clause  of  this  contract: 

(2)  NAFTA  country  end  product,  as  defined 
in  the  Buy  American  Act — North  American 
Free  Trade  Agreement  Implementation  Act — 
Balance  of  Payments  Program  clause  of  this 
contract;  or 

(3)  Canadian  end  product,  as  defined  in 
Alternate  I  of  the  Buy  American  Act — North 
American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  clause  of  this  contract. 

(b)  The  requirements  of  this  clause  apply 
to  this  contract  and  subcontracts,  including 
purchase  orders,  that  involve  delivery  of 
eligible  end  products  to  he  accorded  duty- 
free entry  whether  placed — 

(1)  Directly  with  a  foreign  concern  as  a 
prime  contract;  or 

(2)  As  a  subcontract  or  purchase  order 
under  a  contract  with  a  domestic  concern. 

(c)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  no  amount  is  or  will  be 
included  in  the  contract  price  for  duty  for 
eligible  end  products. 

(d)  The  Contractor  warrants  that — 

(1)  All  eligible  end  products,  for  which 
duty-free  entry  is  to  be  claimed  under  this 
clause,  are  intended  to  be  delivered  to  the 
Government;  and 

(2)  The  Contractor  will  pay  any  applicable 
duty  to  the  extent  that  such  eligible  end 
products,  or  any  portion  thereof  (if  not  scrap 
or  salvage]  are  diverted  to  nongovernmental 
use,  other  than  as  a  result  of  a  competitive 
sale  made,  directed,  or  authorized  by  the 
Contracting  Officer. 

(e)  The  Government  agrees  to  execute  duty- 
free certificates  and  to  affojd  such  assistance 
as  appropriate  to  obtain  the  duty-free  entry 
of  eligible  end  products  for  which  the 
shipping  documents  bear  the  notation 
sf>ecified  in  paragraph  (f)  of  this  clause, 
except  as  the  Contractor  may  otherwise  agree. 

(fl  All  shipping  documents  submitted  to 
Customs,  covering  eligible  end  products  for 
which  duty-&«€  entry  certificates  are  to  be 
issued  under  this  clause,  shall — 

(1)  Consign  the  shipments  to  the 
appropriate — 

(i)  Military  department  in  care  of  the 
Contractor,  including  the  Contractor's 
delivery  address;  or 

(ii)  Military  installation;  and 

(2)  Include  the  following  information — 
(i)  Prime  contract  number,  and  delivery 

order  if  applicable; 


(ii)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies  if  applicable; 
(iii)  Identification  of  carrier; 
(iv)(A)  For  direct  shipments  to  a  U.S. 
military  installation,  the  notation: 

UNITED  STATES  GOVERNMENT, 
DEPARTMENT  OF  DEFENSE  Duty-Free 
Entry  to  be  claimed  pursuant  to  Section  XXII, 
Chapter  98,  Subchapter  VIII,  Item  9808.00.30 
of  the  Harmonized  Tariff  Schedule  of  the 
United  States.  Upon  arrival  of  shipment  at 
the  appropriate  port  of  entry.  District  Director 
of  Customs,  please  release  shipment  under  19 
CFR  part  142,  and  notify  Commander, 
Defense  Contract  Management  Command 
(DCMC)  New  York,  ATTN:  Customs  Team, 
DCMDN-GNIC,  207  New  York  Avenue, 
Staten  Island,  New  York  10305-5013,  for 
execution  of  Customs  Forms  7501,  7501  A,  or 
7506  and  any  required  duty-free  entry 
certificates. 

(B)  In  cases  where  the  shipment  will  be 
consigned  to  other  than  a  military 
installation,  e.g..  a  domestic  contractor's 
plant,  the  shipping  document  notation  shall 
be  altered  to  insert  the  name  and  address  of 
the  contractor,  agent  or  broker  who  will 
notify  Commander,  DCMC,  NY,  for  execution 
of  the  duty-free  certificate.  (Note:  In  those 
instances  where  the  shipment  will  be 
consigned  to  a  contractor's  plant  and  no 
duty-free  entry  certificate  is  required,  the 
contractor  or  its  agent  shall  claim  duty-free 
entry  under  NAFTA  or  other  trade  agreement 
and  shall  comply  with  the  U.S.  Customs 
Service  requirements.  No  notification  to 
Commander,  CDMC,  NY,  is  required. 

(v)  Gross  weight  in  pounds  (if  freight  is 
based  on  space  tonnage,  state  cubic  feet  in 
addition  to  gross  shipping  weight); 
(vi)  Estimated  value  in  U.S.  dollars;  and 
(vii)  Activity  Address  Number  of  the 
contract  administration  office  actually 
administering  the  prime  contract,  e.g.,  for 
DCMC  Dayton,  S3605A. 

(g)  Preparation  of  customs  forms.  (1) 
Except  for  shipments  consigned  to  a  military 
installation,  the  Contractor  shall  prepare,  or 
authorize  an  agent  to  prepare,  any  customs 
forms  required  for  the  entry  of  eligible  end 
products  in  connection  with  DoD  contracts 
into  the  United  States,  its  possessions,  or 
Puerto  Rico.  The  completed  customs  forms 
shall  be  submitted  to  the  District  Director  of 
Customs  with  a  copy  to  DCMC  NY  for 
execution  of  any  required  duty-free  entry 
certificates.  Shipments  consigned  directly  to 
a  militeiry  installation  will  be  released  in 
accordance  with  10.101  and  10.102  of  the 
U.S.  Customs  regulations. 

(2)  For  shipments  containing  both  supplies 
that  are  to  be  accorded  duty-free  entry  and 
supplies  that  are  not,  the  Contractor  shall 
identify  on  the  customs  forms  those  items 
that  are  eligible  for  duty-free  entry, 
(h)  The  Contractor  agrees — 

(1)  To  prepare  (if  this  contract  is  placed 
directly  with  a  foreign  supplier),  or  to 
instruct  the  foreign  supplier  to  prepare,  a 
sufficient  number  of  copies,  of  the  bill  of 
lading  (or  other  shipping  document)  so  that 
at  least  two  of  the  copies  accompanying  the 
shipment  will  be  available  for  use  by  the 
District  Director  of  Customs  at  the  port  of 
entry: 

(2)  To  consign  the  shipment  as  specified  in 
paragraph  (f)  of  this  clause:  and 


(3)  To  mark  the  exterior  of  all  packages  as 
follows: 

(i)  "UNITED  STATES  GOVERNMENT, 
DEPARTMENT  OF  DEFENSE;"  and 

(ii)  The  activity  address  number  of  the 
contract  administration  office  actually 
administering  the  prime  contract. 

(i)  The  Contractor  agrees  to  notify  the 
Contracting  Officer  administering  the  prime 
contract  in  writing  of  any  purchase  under  the 
contract  of  eligible  end  products  to  be 
accorded  duty-free  entry  that  are  to  be 
imported  into  the  United  States  for  delivery 
to-  the  Government  or  for  incorporation  in 
end  items  to  be  delivered  to  the  Government. 
The  notice  shall  be  furnished  to  the  contract 
administration  office  immediately  upon 
award  to  the  supplier  of  the  eligible  end 
products.  The  notice  shall  contain — 

(1)  Prime  contractor's  name,  address,  and 
CAGE  code; 

(2)  Prime  contract  number,  and  delivery 
order  number  if  applicable; 

(3)  Total  dollar  value  of  the  prime  contract 
or  delivery  order; 

(4)  Expiration  date  of  the  prime  contract  or 
delivery  order; 

(5)  Foreign  supplier's  name  and  address; 

(6)  Number  ofthe  subcontract/purchase 
order  for  eligible  end  products; 

(7)  Total  dollar  value  of  the  subcontract  for 
eligible  end  products; 

(8)  ExpiraUon  date  ofthe  subcontract  for 
eligible  end  products; 

(9)  List  of  items  purchased; 

(10)  An  agreement  by  the  Contractor  that 
any  applicable  duty  shall  be  paid  by  the 
Contractor  to  the  extent  that  such  eligible  end 
products  are  diverted  to  nongovernmental 
use  other  than  as  a  result  of  a  competitive 
sale  made,  directed,  or  authorized  by  the 
Contracting  Officer;  and 

(11)  The  scheduled  delivery  date(s]. 

(End  of  clause) 
252.229-7004    [Amended] 

88.  Section  252.229-7004  is  amended 
in  the  clause  title  by  revising  the  word 
"CONTRACT"  to  read 
"CONTRACTOR". 

252.232-7006    [Removed  and  Reserved] 

89.  Section  252.232-7006  is  removed 
and  reserved. 

252.234-7000    [Amended] 

90.  Section  252.234-7000  is  amended 
in  the  introductory  text  by  revising  the 
reference  "234.005-71"  to  read 
"234.005-7l(a)";  by  revising  the  clause 
date  to  read  "(MAR  1998)";  and  at  the 
end  of  paragraph  (a)  by  removing  the 
word  "Government"  and  inserting  in  its 
place  the  phrase  "Department  of 
Defense". 

91.  Section  252.234-7001  is  revised  to 
read  as  follows: 


252.234-7001 
system. 


Earned  value  management 


As  prescribed  in  234.005-71(b),  use 
the  following  clause: 


UMI 
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Earned  Value  Management  System  (Mar 
1998) 

(a)  In  the  perfoimance  of  this  contract,  the 
Contractor  shall  use  an  earned  value 
management  system  (EVMS)  that  has  been 
recognized  by  the  cognizant  Administrative 
Contracting  Officer  (ACQ)  as  complying  with 
the  criteria  provided  in  DoD  5000. 2-R. 
Mandatory  Procedures  for  Major  Defense 
Acquisition  Programs  (MDAPs)  and  Major 
Automated  Information  System  (MAIS) 
Acquisition  Programs. 

(b)  If,  at  the  time  of  award,  the  Contractor's 
EVMS  has  not  been  recognized  by  the 
cognizant  AGO  as  complying  with  EVMS 
criteria  (or  the  Contractor  does  not  have  an 
existing  cost/schedule  control  system  that 
has  been  accepted  by  the  Department  of 
Defense),  the  Contractor  shall  apply  the 
system  to  the  contract  and  shall  be  prepared 
to  demonstrate  to  the  AGO  that  the  EVMS 
complies  with  the  EVMS  criteria  referenced 
in  paragraph  (a)  of  this  clause. 

(c)  The  Government  may  require  integrated 
baseline  reviews.  Such  reviews  shall  be 
scheduled  as  early  as  practicable  and  should 
be  conducted  within  180  calendar  days  after 
(1)  contract  award,  (2)  the  exercise  of 
significant  contract  options,  or  (3)  the 
incorporation  of  major  modifications.  The 
objective  of  the  Integrated  baseline  review  is 
for  the  Government  and  the  Contractor  to 
jointly  assess  areas,  such  as  the  Contractor's 
planning,  to  ensure  complete  coverage  of  the 
statement  of  work,  logical  scheduling  of  the 
work  activities,  adequate  resourcing,  and 
identification  of  inherent  risks. 

(d)  Unless  a  waiver  is  granted  by  the  AGO, 
Contractor-proposed  EVMS  changes  require 
approval  of  the  AGO  prior  to 
implementation.  The  AGO  shall  advise  the 
Contractor  of  the  acceptability  of  such 
changes  within  30  calendar  days  after  receipt 
of  the  notice  of  proposed  changes  firom  the 
Contractor.  If  the  advance  approval 
requirements  are  waived  by  the  AGO,  the 
Contractor  shall  disclose  EVMS  changes  to 
the  AGO  at  least  14  calendar  days  prior  .to  the 
effective  date  of  implementation. 

(e)  The  Contractor  agrees  to  provide  access 
to  all  pertinent  records  and  data  requested  by 
the  AGO  or  duly  authorized  representative. 
Access  is  to  permit  Govenmient  surveillance 
to  ensure  that  the  EVMS  complies,  and 
continues  to  comply,  with  the  criteria 
referenced  in  paragraph  (a)  of  this  clause. 

(f)  The  Contractor  snail  require  the 
following  subcontractors  to  comply  with  the 
requirements  of  this  clause: 
(Contracting  Officer  to  insert  names  of 
subcontractors  selected  for  application  of 
EVMS  criteria  in  accordance  with  252.234- 
7000(c).) 


(End  of  clause) 

252.236-7010    [Amended] 

92.  Section  252.236-7010  is  amended 
in  the  introductory  text  by  revising  the 
reference  "236.570(c)"  to  read 
"236.570(c)(1)". 

93.  Section  252.236-7012  is  added  to 
read  as  follows: 


252.236-7012    Military  construction  on 
Kwajalein  Atoll— evaluation  preference. 

As  prescribed  in  236.570(c)(2),  use  the 
following  provision: 

Military  Construction  on  Kwajalein  Atoll- 
Evaluation  Prefierence  (Mar  1998) 

(a)  Definitions.  As  used  in  this  provision— 

(1)  Marshallese  firm  means  a  local  firm 
incorporated  in  the  Marshall  Islands,  or     _ 
otherwise  legally  organized  under  the  laws  of 
the  Marshall  Islands,  that — 

(i)  Is  more  than  50  percent  owned  by 
citizens  of  the  Marshall  Islands;  or 
(ii)  Complies  with  the  following: 

(A)  The  firm  has  done  business  in  the 
Marshall  Islands  on  a  continuing  basis  for  not 
less  than  3  years  prior  to  the  date  of  issuance 
of  this  solicitation; 

(B)  Substantially  all  of  the  firm's  directors 
of  local  operations,  senior  staff,  and  operating 
personnel  are  resident  in  the  Marshall 
Islands  or  are  U.S.  citizens;  and 

(G)  Most  of  the  operating  equipment  and 
physical  plant  are  in  the  Marshall  Islands. 

(2)  United  States  firm  means  a  firm 
incorporated  in  the  United  States  that 
complies  with  the  following: 

(i)  The  corporate  headquarters  are  in  the 
United  States; 

(ii)  The  firm  has  filed  corporate  and 
employment  tax  returns  in  the  United  States 
for  a  minimum  of  2  years  (if  required),  has 
filed  State  and  Federal  income  tax  returns  (if 
required)  for  2  years,  and  has  paid  any  taxes 
due  as  a  result  of  these  filings;  and 

(iii)  The  firm  employs  United  States 
citizens  in  key  management  positions. 

(b)  Evaluation.  Offers  bom  firms  that  do 
not  qualify  as  United  States  firms  or 
Marshallese  firms  will  be  evaluated  by 
adding  20  percent  to  the  offer,  unless 
application  of  the  factor  would  not  result  in 
award  to  a  United  States  firm. 

(c)  Status.  The  offeror  is a  United 

States  firm; a  Marshallese  firm; 


(b) 


.Other. 


(End  of  provision) 

252.237-7019    [Removed  and  Reserved] 

94.  Section  252.237-7019  is  removed 
and  reserved. 

252.241-7000    [Amended] 

95.  Section  252.241-7000  is  amended 
in  the  introductory  text  by  revising  the 
reference  "241.007-70(a)"  to  read 
"241.501-70(a)". 

252.241-7001    [Amended] 

96.  Section  252.241-7001  is  amended 
in  the  introductory  text  by  revising  the 
reference  "241.007-70(b)"  to  read 
"241.501-70(b)". 

97.  Section  252.242-7005  is  amended 
by  revising  the  clause  date  and 
paragraphs  (b)(4)  and  (d)  to  read  as 
follows: 


252.242-7005 
Report 


Cost/Schedule  Status 


Cost/Schedule  Status  Report  (Mar  1998) 


(4)  Establishing  constraints  to  preclude 
subjective  adjustment  of  data  to  ensure  that 
performance  measurement  remains  realistic. 
The  total  allocated  budget  may  exceed  the 
contract  budget  base  only  after  consultation 
with  the  Contracting  Officer.  For  cost- 
reimbursement  contracts,  the  contract  budget 
base  shall  exclude  changes  for  cost  growth 
increase,  other  than  for  authorized  changes  to 
the  contract  scofie;  and 

(d)  The  Government  may  require  integrated 
baseline  reviews.  Such  reviews  shall  be 
scheduled  as  early  as  practicable  and  should  ■ 
be  conducted  within  180  calendar  days  after 
(1)  contract  award,  (2)  the  exercise  of 
significant  contract  options,  or  (3)  the 
incorporation  of  major  modifications.  The 
objective  of  the  integrated  baseline  review  is 
for  the  Government  and  the  Contractor  to 
jointly  assess  areas,  such  as  the  Contractor's 
planning,  to  ensure  complete  coverage  of  the 
statement  of  work,  logical  scheduling  of  the 
work  activities,  adequate  resourcing,  and 
identification  of  inherent  risks. 
•         •         •         *         • 

98.  Section  252.243-7002  is  revised  to 
read  as  follows: 

252.243-7002    Requests  for  equitable 
adjustmsnt 

As  prescribed  in  243.205-72,  use  the 
following  clause: 

Requests  for  Equitable  Adjustment  (Mar 
1998) 

(a)  The  amount  of  any  request  for  equitable 
adjustment  to  contract  terms  shall  accurately 
reflect  the  contract  adjustment  for  which  the 
Contractor  believes  the  Government  is  liable. 
The  request  shall  include  only  costs  for 
performing  the  change,  and  shall  not  include 
any  costs  that  abeady  have  been  reimbursed 
or  that  have  been  separately  claimed.  All 
indirect  costs  included  in  the  request  shall  be 
properly  allocable  to  the  change  in 
accordance  with  applicable  acquisition 
regulations.     , 

(b)  In  accordance  with  10  U.S.C  2410(a), 
any  request  for  equitable  adjustment  to 
contract  terms  that  exceeds  the  simplified 
acquisition  threshold  shall  bear,  at  the  time 
of  submission,  the  following  certificate 
executed  by  an  individual  authorized  to 
certify  the  request  on  behalf  of  the 
Contractor 

I  certify  that  the  request  is  made  in  good 
fai\h,  and  that  the  supporting  data  are 
accurate  and  complete  to  the  best  of  my 
knowledge  and  belief. 

(Official's  Name) 

(TiUe)  ^ 

(c)  The  certification  in  paragraph  (b)  of  this 
clause  requires  full  disclosure  of  all  relevant 
facts,  including 

(1)  Cost  or  pricing  data  if  required  in 
accordance  with  subsection  15.403-4  of  the 
Federal  Acquisition  Regulation  (FAR);  and 

(2)  Information  other  than  cost  or  pricing 
data,  in  accordance  with  subsection  15.403- 
3  of  the  FAR,  including  actual  cost  data  and 
data  to  support  any  estimated  costs,  even  if 
cost  or  pricing  data  are  not  required. 


UMI 
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(d)  The  certification  requirement  in 
paragraph  (b)  of  this  clause  does  not  apply 

(1)  Requests  for  routine  contract  payments: 
for  example,  requests  for  payment  for 
accepted  supplies  and  services,  routine 
vouchers  under  a  cost-reimbursement  type 
contract,  or  progress  payment  invoices;  or 

(2)  Final  adjustment  under  an  incentive 
provision  of  the  contract. 

(End  of  clause) 

PART  253— FORMS 

99.  Section  253.204-70  is  amended  by 
revising  paragraphs  (c)(4)(xi)(A)  and 
(c)(4)(xi)(C)  to  read  as  follows: 

253.204-70    DO  Form  350.  Individual 
Contracting  Action  Rspoft. 

•        •        •        •        • 

(c)*  •  • 
(4).   .   . 

(xi)*   *  • 

(A)  Code  Y— Yes— Obtained.  Enter 
code  Y  when  cost  or  pricing  data  were 
obtained  (see  FAR  15.403-4)  and 
certified  in  accordance  with  FAR 
15.406-2. 


(C)  Code  W—Not  Obtained— Waived. 
Enter  code  W  when  cost  or  pricing  data 
were  not  obtained  because  the 
requirement  was  waived  (see  FAR 
15.403-1  (c)(4)). 
***** 

Appendix  G  to  Qtapter  2  [Amended] 

100.  Appendix  G  to  Chapter  2  is 
amended  in  Part  1,  Section  G-101, 
paragraph  (c),  under  the  heading  "AIR 
FORCE",  by  revising  the  symbol  "SAF/ 
AQCO"  to  read  "SAF/AQCP". 

101.  Appendix  G  to  Chapter  2  is 
amended  in  Part  2  by  removing  entry 
DAAB24;  by  revising  entry  DACA81; 
and  by  adding,  in  alpha-numerical 
order,  entries  DAJNOl,  DAJN02.  and 
DASW02  to  read  as  follows: 

PART  2— ARMY  ACTIVITY  ADDRESS 
NUMBERS 


DACA81 ,  CA81 ,  CN    USA  Engineer  District. 
Far  East.  APO  AP  96205-0610 


DAJNOl.  JNOl,  IB    U.S.  Southern  Conunand, 
Contracting  Office,  HQCMDT.  7955  NW 
12th  Street,  Suite  450,  Miami,  PL  33126- 
1823 

DAIN02,  JN02,  BV    Fort  Buchanan 
Contracting  Office,  Attn:  AFZK-DOC.  Fort 
Buchanan,  PR  00934-5049 

***** 

DASW02.  SW02,  IW    Joint  Visual 
Information  Activity,  Attn:  SAM-OPV-JC. 
601  North  Fairfax  Street.  Room  334. 
Alexandria.  VA  22314-2007 


F04704  R9;  and  by  revising  entry 
FA2550  to  read  as  follows: 

PART  5— AIR  FORCE  ACTIVITY 
ADDRESS  hnjMBERS 


FA2550    50  CONS,  66  Falcon  Parkway,  Ste 
49,  Falcom  AFB,  CO  80912-6649 


102.  Appendix  G  to  Chapter  2  is 
amended  in  Part  5  by  removing  entry 


103.  Appendix  G  to  Chapter  2  is 
amended  by  revising  Part  6  to  read  as 
follows: 

PART  6— DEFENSE  LOGISTICS 
AGENCY  ACTIVITY  ADDRESS 
NUMBERS 

SPOIOO    Defense  Personnel  Support  Center, 
TW    Directorate  of  Clothing  &  Textiles, 
2800  South  20th  Street,  Philadelphia,  PA 
19101-8419 

SP0103  W7    Defense  Personnel  Support 
Center.  Installation  Support,  2800  South 
20th  Street,  Philadelphia,  PA  19101-8419 

SP0200  TX    Defense  Personnel  Support 
Center,  Directorate  of  Medical  Materiel, 
2800  South  20th  Street,  Philadelphia,  PA 
19101-8419 

SP0300  UE    Defense  Personnel  Support 
Center,  Directorate  of  Subsistence,  2800 
South  20th  Street,  Philadelphia,  PA  19101- 
8419 

SP0302  W6    Defense  Subsistence  Region 
Pacific,  Attn:  DSR-Pacific.  2155  Mariner 
Square  Loop.  Alameda,  CA  94501-1022 

SP0303  U6    Defense  Subsistence  Region 
Europe.  DSR  Europe,  APO  AE  09052 

SP0400  TY    Defense  Supply  Center 
Richmond,  Business  Operations,  800 
Jefferson  Davis  Highway,  Richmond,  VA 
23297-5770 

SP0410  XH    Defense  Supply  Center 
Richmond,  Base  Spt  Div,  Dir  of  Spec  Proc, 
8000  Jefferson  Davis  Highway,  Richmond, 
VA  23297-5312 

SP041 1  TY    Defense  Supply  Center 
Richmond,  Proc  Br  (ESOC),  Customer  Asst 
Ctr.  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5871 

SP04 1 3  TY    Defense  Supply  Center 
Richmond,  Spec  Purchase  Br,  Prod  Ctr  Spt 
Div,  8000  Jefferson  Davis  Highway, 
Richmond.  VA  23297-5864 

SP0414  TY    Defense  Supply  Center 
Richmond.  SASPS  Phase  I  Br,  Prod  Ctr  Spt 
Div,  8000  Jefferson  Davis  Highway, 
Richmond,  VA  23297-5863 

SP0420  XK    Defense  Supply  Center 
Richmond.  DODDS  Div,  Dir  Of  Spec  Proc, 
8000  Jefferson  Davis  Highway,  Richmond, 
VA  23297-5313 

SP0430  TY    Defense  Supply  Center 
Richmond.  Proc  Br.  Product  Center  5,  8000 
Jefferson  Davis  Highway,  Richmond,  VA 
23297-5813 

SP0440  TY    Defense  Supply  Center 
Richmond,  Proc  Br,  Product  Center  7,  8000 
Jefferson  Davis  Highway,  Richmond,  VA 
23297-5834 

SP0441  TY    Defense  Supply  Center 
Richmond,  Proc  Br,  Product  Center  6,  8000 
Jefferson  Davis  Highway,  Richmond,  VA 
23297-5822 

SP0450  TY    Defense  Supply  Center 

Richmond.  Proc  Br.  Product  Center  4,  8000 


Jefferson  Davis  Highway,  Richmond,  VA 

23297-5800 
SP0451  TY    Defense  Supply  Center 

Richmond,  Proc  Br,  Product  Center  2,  8000 

Jefferson  Davis  Highway,  Richmond,  VA 

23297-5772 
SP0454  TY    Defense  Supply  Center 

Richmond,  Proc  Br,  Product  Center  4, 

Enhanced  Vendor  Etelivery  Program,  8000 

Jefferson  Davis  Highway,  Richmond,  VA 

23297-5800 
SP0460  TY3    Defense  Supply  Center 

Richmond,  Picc  Br,  Product  Center  1,  8000 

Jefferson  Davis  Highway,  Richmond,  VA 

23297-5772 
SP0461  TY    Defense  Supply  Center 

Richmond,  Special  Purchase  Branch 

(SPUR),  8000  Jefferson  Davis  Highway, 

Richmond,  VA  23297-5864 
SP0480  TY    Defense  Supply  Center 

Richmond,  Aircraft  Engines,  8000  Jefferson 

Davis  Highway,  Richmond,  VA  23297- 

5876 
SP0490  TY    Defense  Supply  Center 

Richmond,  Pax  Br,  Product  Center  1,  8000 

Jefferson  Davis  Highway,  Richmond,  VA 

23297-5846 
SP0499    Defense  Supply  Center  Richmond- 

FCIM,  8000  Jeffierson  Davis  Highway, 

Richmond,  VA  23297-5770 
SP0500  TZ,  WU    Defense  Industrial  Supply 

Center,  700  Robbins  Avenue,  Philadelphia, 

PA  19111-5096 
SP0510  W2    Dtfense  Industrial  Supply 

Center,  Base  Operating  Support  System, 

700  Robbins  Avenue,  Philadelphia,  PA 

19111-5096 
SP0520    Defence  Industrial  Supply  Center, 

Product  Verification  Testing  Acquisition, 

700  Robbins  Avenue,  Philadelphia,  PA 

19111-5096 
SP0599    Defense  Industrial  Supply  Center- 

FOM,  700  Robbins  Avenue,  Philadelphia, 

PA  19111-5096 
SP0600  UA    Defense  Fuel  Supply  Center, 

8725  John.  J.  iGngman  Road,  Suite  2533, 

Fort  Belvoir,  VA  22304-6160 
SP0700  UB,  UZ    Defense  Supply  Center 

Columbus,  PC  Box  32990,  Colimibus,  OH 

43216-3990 
SP0701    Defense  Supply  Center  Columbus, 

Attn:  DSCC-OT,  Bldg  20,  Fourth  Floor, 

Columbus,  OH  43216-5000 
SP0710  YL    Defense  Supply  Center 

Columbus,  Base  Contracting,  PO  Box 

16704,  Columbus,  OH  43216-5010 
SP0720  YM    Defense  Supply  Center 

Columbus,  Lamber  Solicitations/ Awards, 

PO  Box  16704,  Columbus,  OH  43216-5010 
SP0730  WZ    Defense  Supply  Center 

Columbus,  Military  Interdepartmental  PR 

MIPR  Division,  PO  Box  3990,  Columbus, 

OH  43216-5000 
SP0740  XJ    Defense  Supply  Center 

Columbus,  Aerospace  Solicitations/ 

Awards,  PO  Box  3990,  Columbus.  OH 

43216-5000 
SP0750  UB    Defense  Supply  Center 

Columbus,  Land  Solicitations/ Awards,  PO 

Box  16704,  Columbus,  OH  43216-5010 
SP0760  UB    Defense  Supply  Center 

Columbus,  Maritime  Solicitations/ Awards, 

PO  Box  16704,  Columbus,  OH  43216-5010 
SP0770  UB    Defense  Supply  Center 

Columbus,  Commodities  Solicitations/ 

Awards,  PO  Box  16704,  Columbus,  OH 

43216-5010 
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SP0780    Defense  Supply  Center  Columbu*, 

Government  Furnished  Property  Account, 

ATTN:  DSCC-PAPB  GFP,  Building  20 

A2N,  3990  E  Broad  Street,  Columbus,  OH 

43216-5000 
SP0799    Defense  Supply  Center  Columbus- 

FCIM.  PO  Box  3990,  Columbus,  OH  43216- 

5000 
SP0833VS    Defense  National  Stockpile 

Center,  8725  John  J.  Kingman  Road,  Suite 

3339,  Fort  Belvoir,  VA  22060-6223 
SP0900UD    Defense  Supply  Center 

Columbus,  Equipment,  PO  Box  16704, 

Dayton,  OH  43216-5010 
SP0905    Defiense  Supply  Center  Columbus, 

PO  Box  16704,  Dayton,  OH  43216-5010 
SP0910U7    Defense  Supply  Center 

Columbus,  Base  Contracting  Section,  PO 

Box  16704,  Dayton,  OH  43216-5010 
SP0920W4    Defense  Supply  Center 

Coliunbus,  Electro  Mechanical,  PO  Box 

16704.  Dayton,  OH  43216-5010 
SP0930    Defense  Supply  Center  Columbus, 

Switches,  PO  Box  16704,  Dayton,  OH 

43216-5000 
SP0935    Defense  Supply  Center  Columbus, 

Connectors,  PO  Box  16704,  Dayton,  OH 

43216-5000 
SP0960    Defense  Supply  Center  Columbus, 

Active  Devices,  PO  Box  16704,  Dayton,  OH 

43216-5000 
SP0970    Defense  Supply  Center  Columbus, 

PO  Box  16704,  Dayton,  OH  43216-5000 
SP0980    Defense  Supply  Center  Coltmibus, 

Tailored  Lo^stics  Acquisitions,  PO  Box 

16704.  Dayton,  OH  43216-5000 
SP0999    Defense  Supply  Center  Columbus- 

FOM,  PO  Box  16704,  Dayton,  OH  43216- 

5000 
SP3100WX    Defense  Distribution  Region 

East.  Office  of  Contracting.  New 

Cumberland.  PA  17070-5001 
SP3200TV    Defense  Distribution  Region 

West,  Office  of  Contracting,  Building  S-4, 

Lathrop,  CA  95330-5000 
SP3500UN    Defense  Distribution  Region 

East,  Office  of  Contracting,  New 

Cumberland.  PA  17070-5001 
SP4400X1    Defense  Reutilization  Marketing 

Service,  74  Washington  Avenue  North, 

Battle  Creek,  MI  49017-3092 
SP4410X1    Defense  Reutilization  Marketing 

Service,  Special  Contracts  Division,  Attn: 

DRMS-PO,  74  Washington  Avenue  North, 

Battle  Creek,  MI  49017-3092 
SP4420XI    Defense  Reutilization  Marketing 

Service,  Attn:  DRMS-PMG,  APO  AE  09096 
SP4700YK    DLA  Administrative  Support 

Center,  Office  of  Contracting,  8725  John  J. 

Kingman  Road,  Suite  0119,  Fort  Belvoir, 

VA  22060-6220 
SP4800    Defense  Logistics  Agency,  Office  of 

Small  and  Disadvantaged,  Business 

Utilization,  8725  John  J.  Kingman  Road, 

Suite  1127,  Fort  Belvoir,  VA  22060-6221 
SASOIA  UY    DCMC  Pacific— Australia,  Unit 

11009,  APO  AP  96551 
SBLOOA  MJ    DCMC  Northern  Europe- 
Belgium,  PSC  82,  Box  002,  APO  AE  09724 
SCNOIA  WV    DCMC  Americas,  275  Bank 

Street,  Suite  200,  Ottawa,  Canada  K2P  2L6 
SGR18A    DCMC  Southern  Europe.  CMR  410, 

Box  764,  APO  AP  09096 
SJPIOA  Y9    DCMC  Pacific— Japan,  PSC  477, 

Box  39,  FPO  AP  96306-2739 
SKR08A  Rl    DCMC  Pacific,  Unit  2000,  APO 
AE  96214-5000 


SML04AXC    DCMC  Pacific— Kuala 

Lumpur,  American  Embassy,  APO  AP 

96535-5000 
SPROIA  QF    DCMC  Americas— Puerto  Rico, 

Box  DLA  NSGA,  FPO  AA  34053-0007 
SSA20A    DCMC  Southern  Europe— Spain, 

PSC  61,  Box  3000,  APO  AE  09642-5000 
SSN05A    DCMC  Pacific— Singapore,  PSC 

470,  Box  2700,  FPO  AP  96534-2100 
SSROIAYE    DCMC  Southern  Europe- 
Israel,  American  Embassy  Unit  7228,  APO 

AE  09830-7228 
SSUOIA  U4    DCMC  Saudi  Arabia— Air 

DCMCI  Unit  61305.  APO  AE  09803-1305 
SSU03A  US    DCMC  Saudi  Arabia— Land, 

DCMCI  Unit  61301,  APO  AE  09803-1301 
STA21A    DCMC  Southern  Europe— Italy 

(Brindisi),  PSC  817.  Box  61,  FPO  AE 

09622-0061 
STA23A    DCMC  Southern  Europe— Italy, 

Unit  31401,  Box  71,  APO  AE  09630-0071 
STR02ATQ    DCMC  Southern  Europe- 
Turkey,  Unit  9050,  APO  AE  09822-9050 
SUK12AVN    DCMC  Northern  Europe,  PSC 

821,  Box  55,  APO  AE  09421-0055 
SUK14A    DCMC  Northern  Europe— UK 

Bristol,  Unit  4825,  APO  AE  09456-4825 
SUK15A    DCMC  Northern  Europe— UK 

Rochester,  PSC  30,  Box  100,  APO  AE 

09447-0100 
SZAOIA    DCMC  Pacific— New  Zealand,  PSC 

467,  Box  298,  FPO  AP  96531-2000 
SOIOIA    DCMC  Birmingham,  1910  Third 

Avenue  North.  Room  201,  Birmingham,  AL 

35203-2376 
S0102AWA    DCMC  Pemco  Aeroplex 

Birmingham,  PO  Box  12447,  Birmingham, 

AL  35202-2447 
S0302AWY    DCMC  Phoenix,  215  North  7th 

Street,  Phoenix,  AZ  85034-1012 
S0305A  SR    DCMC  Hughes  Tucson,  PO  Box 

11337,  Bldg  801,  M/5  D-4,  Tucson,  AZ 

85734-1337 
S0506AWL    DCMD  West,  222  North 

Sepulveda  Boulevard,  El  Segundo,  CA 

90245-4320 
S0507A  XR    DCMC  San  Francisco,  1265 

Borregas  Avenue,  Sunnyvale,  CA  94089 
SOS  1 2 A YC    DCMC  Van  Nuys,  62  30  Van 

Nuys  Boulevard.  Van  Nuys,  CA  91401- 

2713 
S0513AUG    DCMC  Santa  Ana.  34  Qvic 

Center  Plaza,  PO  Box  C-12700,  Santa  Ana, 

CA  92712-2700 
S0514AVH    DCMC  San  Diego,  7675  Dagget 

Street.  Suite  200,  San  Diego,  CA  92111- 

2241 
S0520AVR    DCMC  San  Francisco— ULDP 

San  Jose,  M/SX65,  PO  Box  367,  San  Jose, 

CA  95103-0367 
S0530AX9    DCMC  McDonnell  Douglas,  5301 

Bolsa  Avenue,  Huntington  Beach,  CA 

92647-2099 
S0539AQT    DCMC  Hughes,  Los  Angeles.  PO 

Box  92463,  Los  Angeles.  CA  90009-2463 
S0542ARY    DCMC  Rockwell,  Canoga  Park, 

PO  Box  7922,  Canoga  Park,  CA  91303-7922 
S0543AQX    DCMC  Lockheed  Martin 

Missiles  &  Space,  PO  Box  3504,  Sunnyvale. 
CA  94088-3504 
S0544ATC    DCMC  McDonnell  Douglas, 

1570  Hughes  Way,  Mail  Code  54-79,  Long 
Beach,  CA  90846-0001 
S0546AQR    DCMC  Northrop.  Gumman 
Hawthorne,  One  Northrop  Avenue, 
Hawthorne.  CA  90250-3277 


S0602AVK    DCMC  Denver.  Orchard  Place  2, 

Suite  200.  5975  Greenwood  Plaza 

Boulevard,  Englewood,  CO  80111-4715 
S0605ARE    DCMC  Lockheed  Martin 

Astronautics.  PO  Box  179.  Denver,  CO 

80201-0179 
S0701 AWB    DCMC  Hartford,  1 30  Darlin 

Street,  East  Hartford,  CT  06108-3234 
S0702AUP    DCMC  Stratford,  550  Main 

Street.  Stratford,  CT  06497-7593 
S0703AXT    DCMC  Hamilton  Standard,  1 

Hamilton  Road,  Windsor  Locks,  CT  06096- 

0463 
S0707ALF    DCMC  Sikorsky,  6900  Main 

Street,  Stratford,  CT  06497-9131 
S0708AT5    DCMC  Pratt  &  Whitney,  East 

Hartford,  400  Main  Street,  Mail  Stop  104- 

08,  East  Hartford,  CT  06108-0969 
S1002AWW    DCMC  Orlando,  3555  Maguire 

Boulevard,  Orlando,  FL  32803-3726 
S1005AXL    DCMC  Lockheed  Martin. 

Orlando,  5600  Sand  Lake  Road,  MP49, 

Oriando,  FL  32819-8907 
S1009AV1     DCMC  Orlando-Harris,  1425 

Troutman  Boulevard,  NE,  Palm  Bay,  FL 

32905-4102 
S1011AT2    DCMC  Pratt  ft  Whitney,  West 

Pakn  Beach.  PO  Box  109600.  West  Palm 

Beach.  FL  33410-9600 
S1103AY1    DCMC  Atlanta.  80S  Walker 

Street,  Marietta,  GA  30060-2789 
S1104A    DCMC  Atlanta-Rockwell,  PO  Box 

1356.  Duluth,  GA  30136-1357 
SI  109AZ4    DCMC  Clearwater,  Gadsen 

Building.  Suite  200,  9549  Koger  Blvd..  SL 

Petersburg.  FL  33702-2455 
SI  1  lOA  Z5    DCMC  Grumman,  St. 

Augustine.  5000  US  Highway  1,  North,  PO 

Drawer  3447,  St.  Augustine,  FL  32085- 

3447 
Si  1  HARK    DCMC  Lockheed  Martin 

Marietta.  86  South  Cobb  Drive.  Bldg  B-2. 

Marietta,  GA  30063-0260 
S1211AU8    DCMC  Aircraft  Program 

Management  Officer,  805  Walker  Street, 

Marietta,  G A  30060-2789 
S1221A  X5    DCMC  Grumman  Melbourne. 

PO  Box  9650.  Melbourne,  FL  32902-9650 
S1403A  YP    DCMC  Chicago,  PO  Box  66911, 

Chicago,  IL  60666-0911 
S1501A  WG    DCMC  Indianapolis,  8899  East 

56th  Street,  Indianapolis,  IN  46249-5701 
S1505A  X2    DCMC  Indianapolis-Hughes, 

Defense  Communications,  1616  Directors 

Row,  Fort  Wayne,  IN  46808-1286 
S1510AZ9    DCMC  Pacific-Honolulu.  Box 

64110,  Camp  HM  Smith,  Honolulu.  HI 

96861-4110 
S1701AYD    DCMC  Wichita.  U.S. 

Courthouse,  Suite  B-34,  401  North  Market, 

Wichita,  KS  67202-2095 
S1903A    DCMC  Michoud-Stennis.  138000 

Old  Gentilly  Hwy,  Building  350,  PO  Box 

29503,  New  Orleans,  LA  70189-0503 
S2103A  S2    DCMC  Westinghouse  Baltimore, 

PO  Box  1693,  M/S  1285,  Baltimore.  MD 

21203-1693 
S2202A  UT    DCMC  East.  495  Summer 

Street,  Boston,  MA  02210-2184 
S2203A  XX    DCMC  Boston-GTE, 
Government  Systems  Corp,  200  First 
Avenue,  Needham,  MA  02194-9123 
S2205A  XF    DCMC  Raytheon,  2  Wayside 

Avenue,  Burlington,  MA  01803-0901 
S2206A  Y3    DCMC  Boston.  495  Summer 
Street,  Boston,  MA  02210-2138 


I 

11552  Federal  Register/ Vol.  63,  No.  45 /Monday.  March  9.  1998 /Rules  and  Regulations 


1998 


S2207A7Q    DCM  GE  Lynn,  1000  Western 

Avenue,  Lynn,  MA  01910-0445 
S2208A  NJ    DCMC  Lockheed  Martin  Defense 

Systems,  100  Plastics  Avenue,  Pittsfield, 

MA  01201-3677 
S2209A  SQ    DCMC  Boston-Textron  Systems 

Division.  201  Lowell  Street,  Wilmington, 

MA  01887-2941 
S2303A  VW    DCMC  Grand  Rapids, 

Riverview  Center  Building,  678  Front 

Street,  Grand  Rapids,  Ml  49504-5352 
S2305A  Y7    DCMC  Detroit,  U.S.  Army  Tank- 
Automotive  Command,  ATTN:  DCMDE- 

GJD,  Warren,  MI  48397-5000 
S2401A  WQ    DCMC  Twin  Cities,  3001 

Metro  Drive,  Bloomington,  MN  5542S- 

1573 
S2404A  UR    DCMC  Baltimore,  200 

Towsontown  Boulevard,  West,  Towson, 

MD  21204-5299 
S2605AXS    DCMC  St  Louis,  1222  Spruce 

Street,  St.  Louis,  MO  63103-2812 
S2606A  ]Z    DCMC  McDonnell  Douglas,  St. 

Louis,  P.O.  Box  516,  St.  Louis,  MO  63166- 

0516 
S3001A  YS    DCMC  Lockheed  Martin 

Sanders,  P.O.  Box  0868,  NHQ-539, 

Nashua,  NH  03061-0868 
S3101AWT    DCMC  Springfield,  Building  1, 

ARDEC,  Picatinny,  NJ  07806-5000 
S3102AUU    DCMC  Allied  Signal,  Route  46, 

Mail  Stop  1-37,  Tetorboro,  NJ  07608-1173 
S3109AWC    DCMC  Springfield-GEC/ 

Kearfott,  164  Totowa  Road,  MS  11A30. 

Wayne,  NJ  07474-0975 
S3110A  X7    DCMC  Lockheed  Martin 

Delaware  Valley,  Mail  Stop  AE  2-W,  1 

Federal  Street,  Camden,  NJ  08102-1013 
S3306A  XU    DCMC  Syracuse,  615  Erie 

Boulevard  West,  Syracuse,  NY  13402-2408 
S3309A  VX    DCMC  Long  Island,  605  Stewart 

Avenue.  Garden  City,  NY  11530-4761 
S3310A     DCMC  New  York,  207  New  York 

City  Avenue,  Staten  Island,  NY  10305- 

5013 
S3315A  YR    DCMC  Lockheed  Martin, 

Federal  Systems,  Owego,  1801  State  Route 

17C,  Owego,  NY  13827-3998 


S3316A  KK    DCMC  Grumman  Bethpage, 

Bethpage,  NY  11714-3593 
S3  3 1 7 A  NH    DCMC  Lockheed  Martin 

Tactical,  Defense  Systems,  East,  365 

Lakeville  Road,  Great  Neck,  NY  11020- 

1696 
S3619A  SB     DCMC  GE  Aircraft  Engines, 

Evendale,  Mail  Drop  N-1,  Cincinnati,OH 

45215-6303 
S3603A  VB    DCMC  Cleveland,  Admiral 

Kidd  Building,  555  East  88th  Street, 

Bratenahl.  OH  44108-1068 
S3605A  VL    DCMC  Dayton,  Gentile  Station, 

1001  Hamilton  Street,  Dayton,  OH  45444- 

5300 
S361 3  A  YB    DCMC  Cleveland- 

Westinghouse,  18901  Euclid  Avenue,  Plant 

2,  Cleveland,  OH  44117-1388 
S3616A  X6    DCMC  Cleveland-Lockheed 

Martin,  Tactical  Defense  Systems,  Akron, 

1210  Massillon  Road,  Akron,  OH  44315- 

0001 
S3618A  YF    DCMC  General  Dynamics  Lima, 

1155  Buckeye  Road,  Lima,  OH  45804-1898 
S3620A  VA    DCMC  International,  8725  John 

J.  Kingman  Road,  Fort  Belvoir  VA  22060- 

6221 
S3911A  X3     DCMC  Pittsburgh,  Federal 

Building,  Room  1612, 1000  Liberty 

Avenue,  Pittsburgh,  PA  15222-4190 
S3912A  XM     EXZMC  Reading,  1125  Berkshire 

Blvd,  Suite  160,  Wyomissing,  PA  19610- 

1249 
S3915A  XD    DCMC  Philadelphia,  South 

20th  Street,  Philadelphia,  PA  19101-7699 
S3916A  TU    DCMC  Boeyig  Helicopters,  PO 

Box  16859,  Philadelphia,  PA  19142-0859 
S4201A  XY    DCMC  United  Defense  Limited 

Partnership,  PO  Box  15512,  York,  PA 

17405-1512 
S4402AZ7    DCMC  Dallas,  1200  Main  Street, 

DaUas,  TX  75202-4399 
S4404AXN     IX>lCSan  Antonio,  615  East 

Houston.  PO  Box  1040,  San  Antonio,  TX 

78294-1040 
S4407A  WN    IXIMC  E-Systems  Greenville, 

PO  Box  6379,  Greenville,  TX  75403-6379 


S4408A  XZ    DCMC  Texas  Instruments,  PO 

Box  660246,  MS  256,  Dallas,  TX  75266- 

0246 
S4418A  WI    DCMC  Bell  Helicopter  Textron, 

PO  Box  1605,  Fort  Worth,  TX  76101-1605 
S4419ASL    DCMC  Lockheed,  Fort  Worth, 

PO  Box  371,  Fort  Worth,  TX  76101-0371 
S4420AWP    DCMC  Lockheed  Martin 

Vought  Systems,  PO  Box  655907,  M/S 

4915,  Dallas,  TX  75265-5907 
S4503A  R6    DCMC  Thiokol,  PO  Box  524, 

Mail  Stop  Z-10,  Brigham  City,  UT  84302- 

0524 
S4801A  XW    DCMC  Seattle,  Corporate 

Campus  East  III,  3009  112th  Ave,  NE,  Suite 

200,  Bellevue,  WA  98004-8019 
S4804A  SP    DCMC  Boeing,  Seattle,  PO  Box 

3707,  Seattle,  WA  98124-2207 
S4807A  WM    DCMC  Stewart  and  Stevenson, 

Inc.,  PO  Box  457,  Sealy,  TX  77474-0457 

Appendix  I  to  Oiapter  2  [Amended] 

104.  Appendix  I  to  Chapter  2  is 
amended  in  section  1-102,  paragraphs 
(a)  and  (b),  and  in  section  1-103, 
paragraph  (a),  by  revising  the  date 
"September  30, 1998"  to  read 
"September  30, 1999". 

105.  Appendix  I  to  Chapter  2  is 
amended  in  section  1-103,  in  the 
introductory  text  of  paragraph  (b)  and  in 
paragraph  (c),  by  revising  the  date 

' '  September  30,1 999"  to  read 
"September  30.  2000". 

106.  Appendix  I  to  Chapter  2  is 
amended  in  section  1-109,  in  paragraph 
(e)(3),  by  revising  the  date  "October  1, 
1999,  to  read  "October  1,  2000". 

[FR  Doc.  98-5272  Filed  3-6-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Final  Funding  Priorities  for  Fiscal 
Years  1998-1999  for  Rehabilitation 
Engineering  Research  Centers 

summary:  The  Secretary  announces  final 
funding  priorities  for  four  Rehabilitation 
Engineering  Research  Centers  (RERCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1998-1999.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  national 
need.  These  priorities  are  intended  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

EFFECTIVE  DATE:  This  priority  takes  effect 
on  April  8, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet: 
Donna Nangle®ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette]  on 
request  to  the  contact  person  listed  in 
the  preceding  p>aragraph. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  final  priorities  under  the 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  program  for  RERCs 
related  to  information  technology 
access,  communication  enhancement, 
ergonomic  solutions  for  employment, 
and  hearing  enhancement. 

The  authority  for  RERCs  is  contained 
in  section  204(b)(3)  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C. 
782(b)(3)).  Under  this  program  the 
Secretary  makes  awards  to  public  and 
private  agencies  and  organizations, 
including  institutions  of  higher 
education,  Indian  tribes,  and  tribal 
organizations,  to  conduct  research, 
demonstration,  and  training  activities 
regarding  rehabilitation  technology  in 
Older  to  enhance  opportunities  for 
meeting  the  needs  of,  and  addressing 
the  barriers  confronted  by,  individuals 
with  disabilities  in  dl  aspects  of  their 
lives.  An  RERC  must  be  operated  by  or 
in  collaboration  with  an  institution  of 
higher  education  or  a  nonprofit 
organization. 

These  final  priorities  support  the 
National  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 


funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  761a(g) 
and  762). 

Note:  Thi$  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
application!  under  this  competition  is 
published  in  this  issue  of  the  Federal 
Register. 

Analysis  of  Comments  and  Changes 

On  October  30, 1997,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (62  FR 
58862-58867).  The  Department  of 
Education  received  12  letters 
commenting  on  the  notice  of  proposed 
priorities  by  the  deadline  date. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under 
statutory  authority — are  not  addressed. 

General 

Comment:  Each  RERC  should  be 
required  to  collaborate  on  a  utilization 
plan  with  the  RERC  on  Technology 
Transfer.  This  will  not  only  improve 
their  utilization  activities,  but  also 
parallel  the  dissemination  requirement 
that  each  RERC  must  consuh  with  the 
National  Center  for  the  Dissemination  of 
Disability  Research  (NCDDR)  in  the 
development  and  implementation  of  a 
dissemination  plan. 

Discussion:  This  comment  and  the 
comment  that  follows  (on  providing 
applicants  with  more  discretion)  have 
prompted  reconsideration  of  all  the 
general  requirements.  In  order  to 
provide  applicants  with  more  discretion 
in  their  dissemination  and  utilization 
activities  and  achieve  a  proper  balance 
between  the  dissemination  and 
utilization  requirements,  both 
requirements  have  been  revised.  The 
revisions  provide  applicants  with  the 
discretion  to  propose  to  consult  with  the 
RERC  on  Technology  Transfer  or  the 
NCDDR,  but  do  not  require  it.  NIDRR 
strongly  encourages  these  consultations. 
The  peer  review  process  will  determine 
the  merits  of  the  dissemination  and 
utilization  activities  that  an  applicant 
proposes. 

In  regard  to  the  other  general 
requirements,  the  proposed 
requirements  related  to  graduate 
training  and  sharing  information  have 
been  eliminated  as  technical  changes. 
The  graduate  training  requirement 
repeats  the  statutory  training 
requirements  for  RERCs,  and  the  sharing 
information  provision  is  not  a 
requirement  per  se. 

Changes:  Tne  requirements  applicable 
to  each  RERC  regarding  dissemination 
and  utilization  have  been  revised  to  be 


internally  consistent  and  less 
prescriptive.  The  graduate  training  and 
sharing  information  requirements  have 
been  eliminated. 

Comment:  The  priorities  are  too 
prescriptive  and  do  not  provide 
applicants  with  sufficient  discretion  to 
propose  research  and  engineering 
activities  within  each  field  of  study.  The 
priorities  should  not  set  forth  the 
specific  research  problems  to  be 
addressed  by  each  RERC,  but  instead 
provide  a  general  framework  of  issues 
within  the  authority  of  the  RERCs. 

Discussion:  NIDRR  attempts  to 
provide  applicants  with  as  much 
discretion  as  possible.  Finding  the 
proper  balance  between  providing 
applicants  with  this  discretion,  while  at 
the  same  time  ensuring  that  an 
approved  application  will  accomplish 
the  purposes  of  the  RERC,  is  an 
admittedly  subjective  task.  This  delicate 
balance  is  evidenced  in  the  fact  that 
most  of  the  comments  that  NIDRR 
receives  on  this  issue  request  that 
NIDRR  be  more  prescriptive  and  include 
one  or  more  specific  requirements. 
Unless  there  is  compelling  evidence  of 
the  merits  of  additional  specific 
requirements,  NIDRR  routinely  declines 
those  requests  in  order  to  provide 
applicants  with  as  much  discretion  as 
possible. 

There  are  two  sets  of  requirements 
applicable  to  each  priority:  the  general 
requirements  prefacing  the  priorities 
and  the  priorities  themselves.  In 
response  to  this  comment,  NIDRR  has 
reviewed  all  of  the  requirements  in  the 
proposed  general  requirements  and  the 
proposed  priorities  to  determine  if  any 
could  be  revised  to  be  less  prescriptive 
vtrithout  compromising  their  purposes. 
As  a  result,  the  proposed  general 
requirements  have  been  revised  to 
provide  applicants  vtrith  increased 
discretion.  As  indicated  in  the  following 
sections,  NIDRR  has  made  a  number  of 
changes  to  the  priorities  in  response  to 
specific  comments  suggesting  greater 
flexibility. 

Changes:  The  general  requirements 
regarding  dissemination  and  utilization 
have  been  revised  to  be  less 
prescriptive. 

Comment:  Paragraphs  b  and  c  of  the 
description  of  the  RERC  Program  are 
very  similar  and  place  too  much 
emphasis  on  service  delivery. 

Discussion:  Paragraphs  b  and  c  of  the 
description  of  the  RERC  Program  are 
consistent  with  the  statute. 

Changes:  None. 


Priority  1:  Information  Technology 
Access 

Comment:  The  RERC  might  benefit 
from  collaborating  with  the  European 
Commission's  Telematics  Programme. 

Discussion:  NIDRR  encourages  all  of 
its  RERCs  to  collaborate  with  entities 
undertaking  related  research  and 
development.  The  commenter's 
recommendation  is  one  of  many 
appropriate  collaborations  that  could  be 
undertaken  by  the  RERC.  Applicants 
have  the  discretion  to  propose  to 
collaborate  with  other  organizations  and 
agencies,  and  an  applicant  could 
propose  to  collaborate  with  the 
European  Commission's  Telematics 
Programme.  The  peer  review  process 
will  evaluate  the  merits  of  any  proposed 
collaborations. 

Changes:  None. 

Comment:  The  RERC  should  be 
required  to  coordinate  writh  the  RERC  on 
Adaptive  Computers  and  Information 
Systems  and  the  National  Science 
Foundation's  (NSF's)  Universal  Access 
Initiative  that  will,  in  part,  examine 
access  to  the  World  Wide  Web. 

Discussion:  The  project  period  for  the 
RERC  on  Adaptive  Computers  and 
Information  Systems  ends  before  the 
project  period  for  the  Information 
Technology  Access  RERC  begins.  The 
NSF's  Universal  Access  Initiative  is 
expected  to  address  many  topics  of 
interest  to  this  RERC.  and  that 
coordination  will  be  necessary  in  order 
to  avoid  duplication  of  effort. 

Changes:  The  priority  has  been 
revised  to  require  the  RERC  to 
coordinate  on  research  projects  of 
mutual  interest  with  the  NSF's 
Universal  Access  Initiative. 

Priority  3:  Ergonomic  Solutions  for 
Employment 

Comment:  Three  commenters 
expressed  concern  that  the  priority 
overemphasized  prevention  of 
cumulative  trauma  disorders  (CTDs)  and 
did  not  place  sufficient  emphasis  on 
developing  ergonomic  solutions  to  the 
problems  persons  with  disabilities  face 
in  obtaining  and  maintaining 
employment.  The  commenters  were  also 
concerned  that  this  over-emphasis 
would  neglect  the  needs  of  persons  with 
developmental  and  other  significant 
disabilities. 

Discussion:  The  fact  that  only  one  of 
the  five  activities  required  by  the 
priority  relates  to  obtaining  and 
maintaining  employment,  supports  the 
commenters'  contention  that  the  priority 
overemphasizes  prevention.  NIDRR 
agrees  that  the  proposed  priority  does 
not  place  sufficient  emphasis  on  the 
promotion  of  employment. 
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In  regard  to  the  issue  of  addressing 
the  needs  of  individuals  with 
development  and  other  significant 
disabilities,  NIDRR's  authorizing  statute 
requires  NIDRR  to  place  a  special 
emphasis  on  "individuals  with  the  most 
severe  disabilities.  Unless  noted 
otherwise  in  the  priority,  ail  of  NIDRR's 
Centers  and  Projects  are  required  to 
address  the  needs  of  all  persons  with 
disabilities,  including  those  with 
developmental  and  otlier  significant 
disabilities.  In  addition,  it  should  be 
noted  that  the  "Description  of  the  RERC 
Program"  includes  two  references  to 
addressing  the  "needs  of  individuals 
with  severe  disabilities."  This  RERC  is 
required  to  address  the  needs  of  persons 
with  developmental  and  other 
significant  disabilities. 

Changes:  The  number  of  activities  to 
be  carried  out  by  the  RERC  that  relate 
to  assisting  persons  with  disabilities  to 
obtain  and  maintain  employment  has 
been  increased.  The  second  activity  has 
been  expanded  beyond  prevention- 
related  activities  to  include  evaluation 
of  the  worksite  accommodation  needs  of 
workers  with  disabilities.  The  third  and 
fourth  activities  have  been  revised  and 
combined  to  eliminate  a  prevention 
focus  and,  instead,  to  design,  develop, 
and  evaluate  ergonomically-based 
technologies,  modifications,  techniques, 
and  tools  to  provide  worksite 
accommodations  to  workers  with 
disabilities,  including  elderly  workers 
with  disabilities. 

Comment:  The  RERC  should  include 
at  least  two  certified  professional 
ergonomists  in  leadership  positions. 

Discussion:  Persons  who  fill  the 
leadership  positions  of  this  RERC  could 
come  from  a  wide  range  of  professional 
fields.  Applicants  have  the  discretion  to 
propose  key  personnel,  and  an  applicant 
could  propose  to  have  two  certified 
professional  ergonomists  in  leadership 
positions  on  the  grant.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposed  personnel. 
Changes:  None. 

Comment:  The  location  of  the  RERC 
should  be  limited  to  an  academic 
institution  that  includes  accredited 
engineering  and  medical  schools. 
Discussion:  Eligibility  to  be  an 
applicant  for  an  RERC  is  established  by 
statute.  RERCs  are  required  to  be 
operated  by  or  in  collaboration  with  an 
institution  of  higher  education  or  a 
nonprofit  organization.  No  further 
restrictions  are  permissible  by  law. 
Changes:  None. 

Comment:  The  extent  of  the  problem, 
as  stated  in  the  background  section  of 
the  proposed  priority,  is  incorrectly 
stated  and  could  be  misinterpreted. 
According  to  the  Bureau  of  Labor 


Statistics  report  on  Workplace  Injuries 
and  Illnesses  in  1995,  repeated  trauma 
accounted  for  62%  of  occupational 
illnesses  (emphasis  added),  not  injuries 
as  stated  in  the  proposed  priority. 

Discussion:  The  commenter  is  correct. 
The  reference  cited  refers  to  illnesses 
rather  than  injuries. 

Changes:  The  Bureau  of  Labor 
Statistics  report  citation  has  been 
revised  to  refer  to  illnesses  and  not 
injuries. 

Comment:  The  priority  should  be 
expanded  beyond  biomedical  factors  to 
include  the  psychosocial,  cognitive  and 
sensory  aspects  of  ergonomics. 

Discussion:  Having  met  the 
requirements  of  the  priority,  applicants 
have  the  discretion  to  propose  to 
expand  a  field  of  investigation.  An 
applicant  could  propose  to  investigate 
the  psychosocial,  cognitive  and  sensory 
aspects  of  ergonomics  in  addition  to 
proposing  to  investigate  the 
biomechanical  factors  that  lead  to  CTDs. 
The  peer  review  process  will  evaluate 
the  merits  of  such  a  proposal.  There  is 
no  compelling  evidence  to  justify 
requiring  all  applicants  to  investigate 
the  psychosocial,  cognitive  and  sensory 
aspects  of  ergonomics. 
Changes:  None. 
Comment:  The  fourth  and  fifth 
activities  should  be  revised  to  include 
evaluation  activities. 

Discussion:  The  commenter  is  correct 
that  adding  evaluation  components  to 
the  fourth  and  fifth  activities  of  the 
proposed  priority  will  substantially 
improve  them.  In  response  to  other 
comments  the  fourth  and  fifth  activities 
have  been  revised. 

Changes:  The  revised  activities  have 
been  expanded  to  include  evaluation 
components. 

Comment:  As  a  matter  of  clarification, 
does  NIDRR  want  the  RERC  to  focus  its 
efforts  on  paid  employment  or  "include 
solutions  which  might  include  non-paid 
and  home  maintenance  types  of  work?" 

Discussion:  When  the  purpose  of  a 
center  or  project  is  to  promote  obtaining 
and  maintaining  employment  for 
persons  with  disabilities,  NIDRR 
expects  the  center  or  project  to  focus, 
but  necessarily  limit,  its  efforts  on  paid 
employment. 
Changes:  None. 

Comment:  As  a  matter  of  clarification, 
does  NIDRR  expect  the  RERC  to  link 
outcome  measures  related  to  quality  of 
life  to  their  research  and  development 
activities? 

Discussion:  The  outcome  measures  for 
each  of  the  priorities  should  at  a 
minimum  include  the  purposes  of  the 
RERCs  as  stated  in  the  priority. 
Applicants  have  the  discretion  to 
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propose  other  outcome  measures, 
including  quality  of  life  measures. 
Changes:  None. 

Comment:  The  priority  should  be 
broadened  to  include  addressing  injury 
and  pain  experienced  as  a  result  of 
secondary  conditions  by  persons  with 
disabilities. 

Discussion:  The  priority  requires  the 
RERC  to  address  the  needs  persons  with 
disabilities.  Therefore,  the  priority 
requires  the  RERC  to  address  secondary 
disabilities  that  in  the  case  of  CTDs 
necessarily  involve  pain  and  injury. 
Changes:  None. 

Comment:  The  priority  should  be 
modiBed  to  include  the  commonly 
accepted  scope  of  ergonomic  research 
thereby  allowing  the  RERC  to  exploit 
the  full  range  of  possibilities  for 
research. 

Discussion:  The  priority  does  not 
limit  applicants  to  a  limited  scope  of 
research  related  to  ergonomics. 
Applicants  have  the  discretion  to 
explore  any  and  all  aspects  of 
ergonomic  research  that  will  contribute 
to  accomplishing  the  RERC's  purposes. 
It  is  unnecessary  to  revise  the  priority  in 
order  for  an  applicant  to  address  a  wide 
range  of  ergonomic  research. 
Oianges:  None. 
Comment:  Two  commenters 
recommended  requiring  the  RERC  to 
develop  and  make  available  a  design 
database  of  ergonomically-based 
performance  data,  including 
anthropomorphic  data,  to  better 
imderstand  the  work-related  capabilities 
of  individuals  with  a  wide  range  of 
disabilities. 

Discussion:  The  commenters  are 
correct.  There  is  a  significant  need  for 
development  of  a  database  in  this  area. 

Changes:  The  priority  has  been 
revised  to  require  the  RERC  to  develop 
and  disseminate  a  database  of 
ergonomically-based  performance  data 
on  the  work-related  capabilities  of 
persons  with  disabilities. 

Comment:  The  RERC  should  design 
technologies,  modifications,  techniques 
and  tools  that  will  aid  others  in 
providing  ergonomically-based  worksite 
accommodations. 

Discussion:  The  commenter  has 
suggested  language  that  more  effectively 
captures  the  NIDRR's  intent  for  the  fifth 
activity  of  the  proposed  priority.  As  a 
result  of  revisions  in  response  to  other 
comments,  the  fifth  activity  in  the 
proposed  priority  has  been  incorporated 
into  the  third  activity  of  the  final 
priority. 

Changes:  The  third  activity  of  the 
RERC  has  been  revised  to  design, 
develop,  and  evaluate  ergonomically- 
based  technologies,  modifications, 
techniques,  and  tools  to  provide 


worksite  accommodations  to  workers 
with  disabilities,  including  elderly 
workers  with  disabilities. 

Priority  4:  Hearing  Enhancement 

Comment:  Two  commenters  suggested 
studying  telecoil  functioning  in  hearing 
aids,  including  better  shielding  to 
prevent  electronic  interference  and 
weak  telecoil  sensitivity  levels. 

Discussion:  NIDRR  agrees  with  the 
commenters  that  current  telecoil 
functioning  in  hearing  aids  can  present 
significant  problems  to  users. 

Changes:  The  priority  has  been 
revised  to  require  the  RERC  to  develop 
and  evaluate  new,  emerging  technology 
for  integration  into  more  advanced 
versions  of  next  generation  hearing  aids, 
assistive  listening  devices  (ALDs),  and 
telecoils;  Comment:  The  RERC  should 
study  whether  an  individual  can  hear  as 
well  or  better  on  the  telephone  using  a 
completely-in-the-canal-aid  rather  than 
with  another  type  of  aid  which  has  the 
telecoil  option. 

Discussion:  An  applicant  could 
propose  to  study  whether  an  individual 
can  hear  as  well  or  better  on  the 
telephone  using  a  completely-in-the- 
canal-aid  rather  than  with  another  type 
of  aid  which  has  the  telecoil  option.  The 
peer  review  process  will  evaluate  the 
merits  of  the  proposal.  However,  there 
is  insufficient  evidence  to  warrant 
requiring  all  applicants  to  conduct  this 
study. 

Changes:  None. 
Comment:  The  RERC  should 
coordinate  with  the  U.S.  Architectural 
and  Transportation  Barriers  Compliance 
Board's  (Access  Board's)  efforts  at 
developing  standards  for  ALDs 
including  research. 

Discussion:  NIDRR  agrees  with  the 
commenter  that  the  Access  Board's 
research  activities  in  the  area  of  ALDs 
complement  the  research  of  the  RERC. 
While  applicants  have  the  discretion  to 
propose  specific  coordination  activities, 
e.g.,  research  related  to  developing 
standards  for  ALDs,  NIDRR  believes  that 
a  general  requirement  for  the  RERC  to 
coordinate  with  the  Access  Board  will 
assist  the  RERC  to  fulfill  its  purposes. 

Changes:  The  priority  has  been 
revised  to  require  the  RERC  to 
coordinate  with  the  Access  Board  on 
research  projects  of  mutual  interest. 

Comment:  The  RERC  should 
investigate  the  overall  functioning  of 
microphones  used  with  ALDs. 

Discussion:  An  applicant  could 
propose  to  study  the  overall  functioning 
of  microphones  used  vynth  ALDs.  The 
peer  review  process  will  evaluate  the 
merits  of  the  proposal.  However,  there 
is  insufficient  evidence  to  warrant 


requiring  all  applicants  to  conduct  this 
study. 

Changes:  None. 

Comment:  The  RERC  should  compare 
the  benefits  and  costs  of  high  tech 
hearing  aids  with  other  available  aids  in 
order  to  provide  consumers  with 
impartial  information. 

D/scussion:  An  applicant  could 
propose  to  compare  the  benefits  and 
costs  of  high  tech  hearing  aids  with 
other  available  aids.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal.  However,  there  is  insufficient 
evidence  to  warrant  requiring  all 
applicants  to  conduct  this  cost  benefit 
analysis. 

Changes:  None. 

Comment:  While  maskers  have 
proved  to  be  effective  for  some  persons 
with  significant  tirmitus,  they  are  by  no 
means  the  only,  or  even  the  most  used, 
treatment  for  the  relief  from  the 
symptoms  of  tinnitus.  The  priority 
places  too  much  emphasis  on  improving 
tinnitus  maskers. 

Discussion:  NIDRR  agrees  with  the 
commenter  that  maskers  are  one  of  a 
number  of  strategies  to  address  the 
symptoms  of  tinnitus,  and  that  the 
priority  should  provide  the  RERC  with 
greater  discretion  to  explore  not  only 
maskers,  but  other  approaches  to 
alleviate  these  symptoms. 

Changes:  Tlie  fifth  activity  expands 
the  discretion  of  the  RERC  to  develop 
and  evaluate  technology,  including,  but 
not  limited  to  maskers,  to  alleviate  the 
problems  of  tinnitus. 

Comment:  Technology  is  already 
available  to  detect  hearing  loss  in 
infants.  What  is  needed  is  better 
utilization  of  this  technology. 

Discussion:  NIDRR  agrees  that  there 
has  significant  progress  in  the 
technology  to  detect  hearing  loss  in 
infants.  The  priority  does  not  require 
the  RERC  to  develop  new  technology. 
The  priority  directs  the  RERC  to  address 

increased  utilization  through 

automation  and  simplification  of 

hearing  loss  evaluations. 
Changes:  None. 


Description  of  the  Rehabilitation 
Engineering  Research  Center  Program 

RERCs  carry  out  research  or 
demonstration  activities  by: 

(a)  Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  £md  psychological  and 
social  knowledge  to  (1)  solve 
rehabilitation  problems  and  remove 
environmental  barriers,  and  (2)  study 
new  or  emerging  technologies,  products, 
or  environments; 

(b)  Demonstrating  and  disseminating 
(1)  innovative  models  for  the  delivery  of 
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cost-effective  rehabilitation  technology 
services  to  rural  and  urban  areas,  and  (2) 
other  scientific  research  to  assist  in 
meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabilities;  or 

(c)  Facilitating  service  delivery 
systems  change  through  (1)  the 
development,  evaluation,  and 
dissemination  of  consumer-responsive 
and  individual  and  family  centered 
innovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of  innovative 
cost-effective  rehabilitation  technology 
services,  and  (2)  other  scientific 
research  to  assist  in  meeting  the 
employment  and  independent  needs  of 
individuals  with  severe  disabilities. 

Each  RERC  must  provide  training 
opportunities  to  individuals,  including 
individuals  with  disabilities,  to  become 
researchers  of  rehabilitation  technology 
and  practitioners  of  rehabilitation 
technology  in  conjunction  with 
institutions  of  higher  education  and 
nonprofit  organizations. 
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General 

The  following  requirements  apply  to 
these  RERCs  pursuant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
requirements  will  be  assessed  using 
applicable  selection  criteria  in  the  peer 
review  process: 

The  RERC  must  have  the  capability  to 
design,  build,  and  test  prototype  devices 
and  assist  in  the  transfer  of  successful 
solutions  to  relevant  production  and 
service  delivery  settings.  The  RERC 
must  evaluate  the  efficacy  and  safiety  of 
its  new  products,  instrumentation,  or 
assistive  devices. 

The  RERC  must  disseminate  research 
results  and  other  knowledge  gained 
from  the  Center's  research  and 
development  activities  to  persons  with 
disabilities,  their  representatives, 
disability  organizations,  businesses, 
manufacturers,  professional  journals, 
service  providers,  and  other  interested 
parties. 

The  RERC  must  develop  and  carry  out 
utilization  activities  to  successfully 
transfer  all  new  and  improved 
technologies  developed  by  the  RERC  to 
the  marketplace. 

The  RERC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  research, 
development,  training,  and 
'dissemination  activities,  and  in 
evaluating  the  Center. 

The  RERC  must  conduct  a  state-of- 
the-science  conference  in  the  third  year 
of  the  grant  and  publish  a 
comprehensive  report  on  the  final 


outcomes  of  the  conference  in  the  fourth 
year  of  the  grant. 

Priorities 

Under  34  CFR  75.105(c)(3).  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  one  of  these  absolute  priorities. 

Priority  1 :  Information  Technology 
Access 

Background 

High  speed  computers,  high  speed 
modems,  sophisticated 
telecommunication  networks,  cable 
networks,  intranets,  the  Internet,  the 
Worid  Wide  Web,  and  satellites 
constitute  an  unparalled  global 
information  network.  However,  the 
proliferation  of  information  technology 
has  also  created  problems  of 
accessibility  for  persons  with 
disabilities  (Padello,  M.,  People  with 
Disabilities  Can't  Access  the  Web,  Yuri 
Rubinsky  Insight  Foundation,  1997). 
Persons  with  disabilities  will  be 
significantly  disadvantaged  if  this  new 
generation  of  information  technology  is 
inaccessible.  Promoting  accessibility  to 
this  dynamic  field  is  a  highly  technical 
and  complicated  task  that  will  place 
unique  demands  on  an  RERC  to  serve  as 
a  resource  to  a  wide  range  of  industry 
and  government  officials,  as  well  as 
persons  with  disabilities. 

The  Internet  is  expanding  at  a 
phenomenal  rate.  There  were  1,000 
Internet  host  computers  worldwide  in 
1980.  That  number  increased  to  200.000 
in  1996  and  is  expected  to  reach  12 
million  by  the  year  2000.  The  nimiber 
of  Internet  users  has  virtually  doubled 
every  year  over  the  past  three  years  from 
an  estimated  16  million  in  1995  to  68 
million  in  1997  [Computer  Industry 
Forecasts,  Third  Quarter.  1997). 
Emerging  nomadic  technologies  will 
enable  individuals  to  access  information 
systems  from  virtually  anywhere,  at 
anytime,  and  in  entirely  visual,  audio, 
or  mixed  modes. 

The  Internet  and  Worid  Wide  Web  are 
also  undergoing  dramatic  structural 
changes.  Internet  2  is  a  consortixmi  of 
academic  institutions  planning  to 
interconnect  its  members  with  a  new 
high-bandwidth  Internet  that  will 
support  advanced  applications  that  are 
not  possible  or  practical  on  the  current 
Internet  (Kennedy,  K.,  Testimony  Before 
the  Senate  Commerce,  Science,  and 
Transportation  Committee; 
Subcommittee  on  Communications, 
June  3, 1997).  Once  developed,  the  Next^ 
Generation  Internet  will  interconnect 
100  Federal  research  institutions  and 


their  research  partners  with  a  network 
capable  of  operating  at  speeds  100  to 
1000  times  faster  than  today's  Internet 
(Lane,  N..  Testimony  Before  the  Senate 
Commerce,  Science,  and  Transportation 
Committee;  Subcommittee  on 
Communications.  June  3, 1997).  In  the 
spring  of  1997.  the  International  Worid 
Wide  Web  Consortium  held  special 
workshops  at  their  Sixth  International 
World  Wide  Web  Conference  that 
focused  on  developing  strategies  for 
designing  accessibility  into  the  Web 
core  environment. 

New  generations  of  computer  and 
information  technologies  become 
available  long  before  anyone  has  fully 
grasped  the  implications  of  the  previous 
generation  (Kelly,  H..  Testimony  Before 
the  Senate  Commerce,  Science,  and 
Transportation  Committee; 
Subcommittee  on  Communications, 
June  3, 1997).  Product  cycles  and 
lifetimes  are  measured  in  months,  not 
years.  There  are  many  small  high 
technology  firms  that  remain  virtually 
unknown  until  they  announce  their 
product.  These  firms  may  have  little,  or 
no  experience  with  design  accessibility. 
In  addition,  the  industry  is  highly 
competitive,  and  companies  may  not  be 
willing  to  incorporate  accessible  design 
features  into  their  products  if  they 
believe  it  involves  additional 
development  time  and  expense. 

Designing  accessible  features  into  new 
information  technologies  early  in  the 
design  process  provides  fwrsons  with 
disabilities  with  immediate  access  and 
is  more  cost  effective  than  retrofitting. 
Increasingly,  functions  are  integrated 
onto  single  chips  and  motherboards, 
obviating  the  need  for  third  party 
accessories  such  as  sound  cards  or  voice 
input  devices,  and  making  changes  or 
modifications  to  these  built-in  features 
difficult  or  impossible.  The  earlier 
accessibility  occurs  in  the  design 
process  for  new  products,  the  easier  it 
is  to  incorporate  accessibility  features. 

Universal  design  is  a  process  whereby 
environments  and  products  are 
designed  with  built-in  flexibility  so  they 
are  usable  by  all  people,  regardless  of 
age  and  ability,  at  no  additional  cost  to 
the  user.  While  advances  in  computers 
and  information  technologies  create 
new  opportunities  for  some  individuals, 
they  create  barriers  for  others. 
Information  presented  in  graphical 
modes  (i.e.,  images,  photographs,  icons) 
poses  problems  for  people  who  are 
blind  unless  there  are  built-in  "hooks" 
that  can  be  identified  by  the  user's 
screen  reader.  Conversely,  audio  cues 
(beeps)  do  not  convey  information  to 
individuals  who  are  deaf  or  hard  of 
hearing. 
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The  proUferation  of  public  access 
terminals  creatbs  unique  accessibility 
challenges.  Access  to  these  terminals 
requires  the  use  of  keyboards,  touch 
screens,  telephone  handsets,  and  smart 
cards  and  will  require  the  development 
of  flexible,  multi-modal  interface 
techniques  that  can  work  across  all 
disabilities. 

The  ability  to  access  computer-based 
information  technologies  is  quickly 
becoming  a  prerequisite  for  successful 
employment.  Companies  are 
increasingly  using  internal  networks, 
commonly  referred  to  as  intranets,  to 
share  information  within  the  company. 
This  presents  unique  problems  for 
individuals  with  disabilities  if  the 
company  uses  proprietary  software  and 
databases  that  are  specincally  designed 
for  their  company  and  do  not  follow 
standard  protocols.  In  those  cases,  the 
information  may  be  Inaccessible  to 
individuals  who  use  assistive  devices 
(e.g.,  screen  readers)  to  access  their 
computers. 

There  are  emerging  information  and 
communication  policy  issues  that  will 
have  an  enormous  impact  on  technology 
development.  Section  508  of  the 
RehabiUtation  Act  of  1973,  as  amended, 
and  the  Telecommunications  Act  of 
1996  require  the  development  of 
accessibiUty  standards  and  guidelines 
that  direct  government  agencies.  Federal 
customers  and  contractors, 
manufacturers,  and  developers  to 
address  accessibility  for  new  and 
existing  products. 

Although  computer  and  information 
technologies  are  expanding  at 
phenomenal  rates,  it  is  also  important  to 
recognize  that  there  are  many 
individuals  with  disabilities  who  have 
problems  accessing  the  current 
generation  of  technologies  (e.g., 
integrating  assistive  devices  with 
existing  computer  workstations). 
Continued  support  and  guidance  for 
these  individuals  are  necessary  to 
promote  access  to  the  computers  and 
information  systems  they  currently  use. 

Priority  1 

The  Secretary  will  establish  an  RERC 
on  information  technology  access  for  the 
purposes  of  developing  technological 
solutions  and  promoting  access  for 
individuals  with  disabilities  to  current 
and  emerging  information  technologies 
and  technology  interfaces,  including 
hardware,  software,  networks,  nomadic 
technologies,  the  Internet  and  the  World 
Wide  Web.  The  RERC  must: 

(1)  Develop  and  evaluate 
technological  solutions  in  collaboration 
with  industry  to  promote  accessibility 
and  universal  design  at  the  outset  of  the 
development  of  information 


technologies  including  software, 
hardware,  intranets,  and  nomadic 
technologies; 

(2)  Devdop  through  research  and  in 
collaboration  with  industry  flexible, 
multi-modal  interface  techniques  for 
computer  and  information  technologies 
that  provide  universal  access  for  all 
individuals  with  disabiUties; 

(3)  Develop  and  disseminate  strategies 
for  integrating  current  accessibility 
features  into  newer  generations  of 
computer  and  information  systems; 

(4)  Develop  through  research  and  in 
collaboration  with  Federal  agencies, 
universities  and  industry  the 
technologies  necessary  to  promote 
access  to  current  and  emerging 
generations  of  the  Internet  and  the 
World  Wide  Web  for  persons  with 
disabilities; 

(5)  Develop  and  evaluate  technologies 
and  strategies  to  promote  universal 
access  to  hitranet  systems; 

(6)  Provide  technical  assistance  to 
public  and  private  organizations 
responsiUe  for  developing  policies, 
guidelines  and  standards  that  affect  the 
accessibility  of  information  technology 
products  and  systems  that  are 
developed,  manufactured,  and 
implemented;  and 

(7)  Provide  technical  assistance  arid 
guidance  to  individuals  with  disabiUties 
and  employers  on  accessibility 
problems  affecting  current  computer 
and  information  systems. 

In  carrying  out  the  purposes  of  the 
priority,  the  RERC  shall  coordinate  on 
research  projects  of  mutual  interest  with 
the  RERC  on  Telecommunications  and 
the  Naticwial  Science  Foundation's 
Universal  Access  Initiative. 

Priority  2:  Communication 
Enhancement 

Background 

Speech  and  language  disorders  affect 
the  way  people  talk  and  understand 
language,  range  from  mild  to  significant, 
and  may  be  developmental  or  acquired. 
According  to  the  American  Speech- 
Language  and  Hearing  Association 
(ASHA),  approximately  14  million 
individuals  may  be  described  as  having 
a  speech  or  language  disorder  (Bello,  J., 
Communication  Facts,  ASHA  Research 
Division,  1994).  Two  milhon  of  those 
individuals  experience  significant 
communication  disorders  and  need 
access  to  augmentative  and  alternative 
communication  (AAC)  (Beukelman,  D., 
Augmentative  and  Alternative 
Communication.  Volume  11,  June, 
1995).  For  the  purpose  of  this  priority, 
augmentative  and  alternative 
communication  refers  to  all  forms  of 
communication  that  enhance  or 


supplement  comprehension,  speech, 
and  writing,  including  electronic 
devices  and  communication  boards. 

Historically,  AAC  has  been  associated 
with  specific  technologies  that  provide 
individuals  who  have  significant 
communication  disorders  with  some 
type  of  alternative  output.  Research 
dociunenting  successhil  AAC  use  has 
been  confined  primarily  to  adolescents 
and  adults  with  reasonably  intact 
cognitive  capabilities  and  moderate  to 
significant  nuitor  impairment  (Shane, 
H.,  Presentation  at  ASHA  Annual 
Convention,  Seattle,  1995).  This  limited 
approach  does  not  address  the  needs  of 
all  persons  with  significant 
commimication  disorders  such  as 
persons  with  mental  retardation, 
aphasia,  traumatic  brain  injury,  and 
autism.  A  more  holistic  approach  to 
communication  enhancement  strategies 
for  persons  with  significant 
communication  disorders  must  take  into 
account  the  complexities  of  human 
language  and  incorporate  those  factors 
as  unique  physical,  cognitive,  and 
sensory  manifestations  and 
individualized  learning  styles. 

There  is  a  need  for  new  and  improved 
AAC  technologies  that  take  the  more 
hoUstic  approach  to  AAC  intervention 
by  addressing  input  technologies, 
language  processing,  and  output 
strategies  for  a  wide  range  of 
disabiUties.  These  new  or  improved 
technologies  could  address  an  array  of 
issues,  including,  but  not  limited  to: 
speed  enhancement  and  rate  of 
commimication  that  enable  the  user  to 
operate  in  or  close  to  real-time;  cosmesis 
and  aesthetics  of  devices;  ergonomic 
and  himian  factors  relationships  to 
interventions  and  technologies  for 
significant  communication  disorders; 
quality,  diversity,  and  naturalness  of 
speech  output  as  it  relates  to  a  user's 
actual  voice;  human  and  machine 
interface  and  multiple  control  options; 
using  technology  to  reduce  the  burden 
on  users  urith  physical  disabilities; 
reliability,  portability,  and  cost;  and 
developing  and  disseminating 
measurable  outcomes  of  research. 

Studies  of  the  brain  and  language 
acquisition  emphasize  the  importance  of 
addressing  the  language  needs  of 
toddlers  and  school  aged  children  who 
use  or  could  use  AAC  (Blackstone,  S., 
Augmentative  Communication  News, 
Voliune  10,  No.  1, 1997).  Often  children 
and  others  with  significant 
communication  disorders  encounter 
difficulty  in  processihg  and 
comprehending  spoken  language.  In 
order  to  address  the  needs  of  these 
children  and  adults  with  significant 
communication  disorders,  systems  to 
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enhance  communication  must  support 
comprehension  as  well  as  expression. 
Reading  and  writing  are  interrelated 
skills  that  emerge  as  part  of  an 
interactive  language  and 
communication  process  that  begins 
early  in  life  and  continues  for 
approximately  6  years.  This  process  is 
referred  to  as  emergent  Uteracy.  Users  of 
AAC  in  contrast  to  those  who  do  not  use 
AAC  are  often  found  to  be  in  a  phase  of 
emergent  literacy  for  many  more  years 
(Koppenhaver,  D.,  et  al.,  Technology 
and  Disability,  Vol  2.,  No.  3, 1993). 
Emergent  Uteracy  and  AAC  use  are 
interrelated  processes.  This  relationship 
has  an  impact  on  the  way  that  the  next 
generation  of  technology  for 
communication  enhancement  should  be 
studied  and  developed.  Research  issues 
related  to  emergent  literacy  of  AAC 
users  include,  but  are  not  limited  to:  the 
effects  of  AAC  use  on  reading  and 
writing  development:  differences  in 
written  language  development  between 
AAC  usera  and  non-users;  the  effects  of 
early  AAC  use  on  emergent  literacy;  and 
the  impact  of  different  types  of 
technologies  on  better  imderstanding 
and  use  of  written  language  in  AAC 
users. 

Aging  presents  a  imique  challenge  to 
AAC  researchera  because  technologies 
must  address  linguistic,  speech,  and 
sensory  deterioration  as  well  as 
tolerance  for  technology.  As  persons 
age,  the  need  for  cornmunication 
enhancement  technology  increases,  yet, 
according  to  data  reported  by  the 
National  Health  Interview  Survey  in 
1990  only  six-tenths  of  one  percent  of 
individuals  aged  65  or  older  were  using 
AAC  technology.  Elderly  persons  with 
acquired  communication  disordera 
encounter  a  lack  of  awareness  on  the 
part  of  service  providers  and  an  absence 
of  communication  services  in  general. 
To  date  there  has  been  only  minimal 
attention  to  the  job  options  available  for 
persons  with  disabilities  who  use  AAC. 
Anecdotal  reports  suggest  that 
individuals  with  severe  communication 
disorders  are  frequently  considered 
unemployable.  The  hi^  rate  of 
imemployment  resiilts  from  a  number  of 
factors  including,  but  not  limited  to: 
lack  of  skills,  inadequate  job 
preparation;  attitudinal  barriers; 
transportation  barriers;  architectural  and 
accommodation  barriers;  and  limitations 
in  the  AAC  technology  (Light,  J.,  et  al., 
AAC,  Volume  12, 1996).  Issues  related 
to  unemployment  for  users  of  AAC 
devices  include,  but  are  not  limited  to, 
compatibility  with  other  technology  on 
the  worksite  and  the  ability  of  the  AAC 
user  to  transition  easily  from  one  task  to 
another. 


There  are  over  40  companies  in  the 
United  States  developing, 
manufacturing  and  distributing  AAC 
devices.  The  next  generation  of 
development  must  challenge 
conventional  AAC  approadies  and 
improve  the  way  in  that  new 
technologies  incorporate  and  blend 
principles  of  commimication  theories 
and  engineering.  Communicative 
competence  ensures  that  individuals  are 
able  to  attain  communication  goals  that 
include  expressing  needs  and  wants, 
developing  social  skills  and  routines, 
and  exchanging  information  (Light,  ]., 
AAC,  Volume  13, 1997). 
Communication  competence  is  built 
over  time  through  improved  science, 
engineering,  and  the  modification  of 
environments,  parameters, 
opportimities  and  instruction  as  well  as 
improving  commimication  tools. 

PriQrity2 

The  Secretary  will  estabUsh  an  RERC 
on  commimication  enhancement  to 
improve  AAC  technologies  that  can 
further  the  development  of 
communication,  language,  natural 
speech,  discourse  skills,  and  literacy  of 
peraons  with  significant  communication 
disorders.  The  RERC  must: 

(1)  Develop  and  evaluate  in 
collaboration  with  industry  improved 
AAC  technologies  for  individuals  with 
significant  communication  disorders; 

(2)  Develop  and  evaluate  strategies 
that  promote  Uteracy  proficiency  for 
AAC  users; 

(3)  Develop  and  evaluate 
communication  enhancement  strategies 
and  AAC  technologies  that  factor  in  the 
speech,  linguistic  and  miiltiple  sensory 
needs  of  the  elderly; 

(4)  Investigate  and  disseminate 
strategies  to  build  the  capacity  of  service 
providera  and  increase  their 
involvement  with  elderly  persons  with 
significant  commimication  disorders 
who  use  or  could  use  AAC;  and 

(5)  Identify  barriers  that  negatively 
affect  the  employment  status  of 
individuals  with  significant 
commimication  disorders  who  use,  or 
could  use,  AAC  and  develop  and 
evaluate  approaches  to  overcome  those 
barriers  in  order  to  improve  their 
employment  status. 

In  carrying  out  the  purposes  of  the 
priority,  the  RERC  shall: 

•  Coordinate  on  research  projects  of 
mutual  interest  with  the  RERC  on 
Hearing  Enhancement; 

•  Address  the  needs  of  individuals  of 
all  ages  with  significant  commimication 
disorders  including,  but  not  limited  to, 
toddlers  and  the  elderly;  and 

•  Address  the  needs  of  persons  with 
developmental  disabilities  and  acquired 


disabilities  including  but  not  Umited  to 
mental  retardation,  aphasia,  traumatic 
brain  injury,  and  autism. 

Priority  3:  Ergonomic  Solutions  for 
Employment 

Background 

The  familiar  components  of  the  work 
environment  (i.e.,  tools,  machines,  and 
equipment)  often  are  designed  without 
adequate  consideration  for  the  pegple 
who  must  use  them.  Similarly,  work 
tasks  may  require  capabilities  that 
individuals  do  not  have  or  cannot 
sustain  over  long  periods  of  time 
without  injury,  hnproperly  designed 
workplaces  can  lead  to  fatigue, 
discomfort,  and  injury  that  result  in 
reduced  productivity  and  increased 
costs  for  employera.  These  same  work 
environment  components  may  present 
additional  physical  barriers  to  persons 
with  disabihties  and  negatively  impact 
their  employment  status. 

The  Bureau  of  Labor  Statistics 
estimates  that  repeated  trauma, 
commonly  referred  to  as  cumulative 
trauma  disorders  (CTDs),  accounted  for 
62  percent  of  all  occupational  illnesses 
in  1995 — up  from  15  percent  in  the 
early  1980s.  The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  estimates  that  annual  U.S. 
medical  costs  from  repetitive  stress 
injuries  total  $13  billion  (NIOSH, 
"Musculoskeletal  Disorders  and 
Workplace  Factors,"  July,  1997),  and  the 
Labor  Department's  Occupational  Safety 
and  Health  Administration  (OSHA)  has 
estimated  overall  costs  at  nearly  SlOO 
bilUon  a  year  when  one  considers  lost 
work  time,  lost  productivity,  and 
retraining  costs. 

Ergonomics  is  an  interdisciplinary 
field  concerned  with  the  performance 
and  safety  of  individuals  at  work  and 
how  they  cope  with  the  work 
environment,  interact  with  machines, 
and,  in  general,  negotiate  their  work 
surroundings  (Scheer,  S.  and  Mital,  A., 
"Ergonomics,"  Archives  of  Physical 
Medicine  Sr  Rehabilitation,  Volume  78, 
pg.  36,  March,  1997).  Ergonomic 
principles  are  based  on  a  combination  of 
science,  engineering,  and  biomechanics 
(the  study  of  the  body  as  a  system 
operating  under  two  sets  of  laws: 
Newtonian  mechanics  and  the 
biological  laws  of  life)  and  are  used  to 
promote  the  proper  design  of  products, 
workplaces,  and  equipment  (Kroemer, 
K.H.E..  et  al.,  Ergonomics:  How  to 
Design  for  Ease  &■  Efficiency,  Prentice 
Hall,  N.J.,  pgs.  6-7, 1994).  When  these 
principles  are  applied  correctly,  the 
incidence  and  severity  of 
musculoskeletal  disorders  decrease 
(Stobbe,  T.  J.,  "Occupational 
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Eigonomics  and  Injviry  Prevention," 
Occupational  Medicine,  pgs.  531-543, 
July,  1996)  thereby  reducing  the 
likelihood  of  work  related  injuries  and 
employer  costs. 

Cumulative  trauma  disorders  (CTDs) 
are  a  class  of  musculoskeletal  disorders 
involving  nerves,  tendons,  muscles  and 
supporting  bony  structures  (i.e.,  back, 
neck,  shoulders,  and  hands).  They 
represent  a  wide  range  of  disorders  that 
can  differ  in  severity  from  mild  periodic 
conditions  to  those  that  are  severe, 
chronic  and  debiUtating.  Since  the  early 
1980s,  there  has  been  a  dramatic 
increase  in  CTTDs.  OSHA  attributes 
much  of  this  increase  to  changes  in 
production  processes  and  technologies, 
resulting  in  more  specialized  tasks  with 
increased  repetitions  and  higher 
assembly  Une  speeds.  Two  of  the  most 
frequently  ocauring,  occupationally 
induced  CTDs  are  carpal  tunnel 
syndrome  and  low  back  pain. 

Carpal  tunnel  syndrome  is  a  condition 
caused  by  pressure  on  the  median  nerve 
as  it  passes  through  the  carpal  timnel  of 
the  wrist;  it  results  in  the  gradual  onset 
of  numbness  and  tingling  in  one's 
thumb  and  the  first  two  and  a  half 
fingers  of  the  hand.  If  allowed  to 
continue,  carpal  timnel  syndrome  may 
cause  pain,  muscle  atrophy  at  the  base 
of  the  thumb,  and  clumsiness  (Phalen, 
G.S.,  "The  Carpal-Tunnel  Syndrome: 
Seventeen  Year's  Experience  in 
Diagnosis  and  Treatment  of  Six- 
Hundred  Fifly-Four  Hands,"  The 
Journal  of  Bone  and  Joint  Surgery,  pgs. 
211-228. 1996).  Carpal  tiumel  syndrome 
is  recognized  as  a  disabling  condition  of 
the  hand  caused  by  excessive  or 
repetitive  movements,  undesirable  hand 
positions,  or  exertions  that  impose 
prolonged  loads  on  the  affected  tissues 
(Huenting,  H.,  et  al.,  "Constrained 
Postures  in  Accoimting  Machine 
Operations,"  Applied  Ergonomic, 
Volume  11,  pgs.  145-149, 1980). 

Improper  working  posture  is  a  major 
factor  in  the  development  of  lower  back 
pain.  The  strain  on  one's  body  may  be 
caused  by  external  loads  (e.g.,  when  one 
hfts,  lowers,  pulls,  pushes,  carries, 
holds  onto  heavy  objects  or  any 
combination  of  these  factors)  or  by 
simply  moving  one's  own  body  or  by 
maintaining  postural  support  using 
muscle  tension  alone.  In  addition  to  the 
loss  in  function  and  pain,  the  direct  and 
indirect  costs  associated  with  lower 
back  injuries  are  significant.  There  is  a 
need  for  reliable  and  validated 
measurement  tools  to  measure 
mechanical  strains  within  the  body  and 
to  incorporate  the  various  findings  into 
models  of  strains  and  capabilities 
(Kroemer.  K.H.E.,  op.  cit.,  pgs.  473-475). 


The  atnlity  to  perform  physical  work 
depends  greatly  upon  a  number  of 
variables  including  an  individual's  age, 
size,  strength,  overall  health  and  fitness, 
training,  motivation,  and  physical 
dexterity,  A  common  approach  to 
matching  an  individual's  work  capacity 
with  specific  job  tasks  is  to  assess  the 
individual's  overall  energy  capacity  by 
measuring  heart  rate  and  oxygen 
consiunption  while  on  a  treadmill  or 
bicycle  ergometer  and  then  comparing 
that  infonnation  with  the  amount  of 
energy  it  takes  for  a  "normal"  person  to 
do  the  specific  job  tasks  (Kroemer, 
K.H.E,  op.  cit.,  pgs.  118-131).  Improper 
matches  can  lead  to  early  fatigue,  and 
impact  a  person's  ability  to  do  the  job 
tasks  safely  and  efficiently. 

Individuals  with  disabilities  present 
unique  ergonomic  challenges 
particularly  if  they  use  assistive  devices 
to  overcome  deficits  and  function 
independently.  The  use  of  ergonomic 
knowledge  in  rehabifitation  engineering 
is  widespread,  ranging  from  wrist 
splints  to  environmental  control 
systems.  Technology  for  people  with 
significant  disabilities  depends 
increasingly  on  the  development  and 
implementation  of  sophisticated  devices 
including  voice  input  systems,  screen 
readers,  and  eye  tracking  systems. 
However,  development  alone  of  those 
types  of  devices  does  not  ensure 
success.  It  is  sometimes  necessary  to 
quantitatively  measure  one's  residual 
capabilities  and  energy  capacity  and 
compare  these  results  with  specific  job 
tasks.  After  selecting  the  appropriate 
ergonomic  solutions,  it  is  necessary  to 
have  the  individual  demonstrate  the 
usability  of  those  solutions  within  the 
worksite  environment  and  make  the 
necessary  changes  or  adaptations  to 
ensure  proper  use  and  fit.  There  are 
testing  devices  and  procedures  that  have 
been  developed  to  quantitatively 
measure  the  residual  capabihties  of 
impaired  persons,  such  as  the  Basic 
Elements  of  Performance  Test  and  the 
Available  Motions  Inventory  Test 
(Smith,  R.  V.  and  Leslie.  J.  H., 
Rehabilitation  Engineering,  CRC  Press, 
pgs.  127-143, 1990).  These  tests 
measure  an  individual's  ability  for 
specific  tasks  (i.e..  reach,  grasp, 
manipulation),  but  do  not  measure  one's 
ability  to  incorporate  complex  assistive 
devices  into  the  workplace  of  people 
with  significant  disabilities. 

Elderly  individuals  are  working 
longer  than  ever  before  and  the 
proportion  of  people  with  work 
disability  (defined  as  a  limitation  in 
work  due  to  chronic  illness  or 
impairment)  increases  with  age 
(Disability  Statistics  Program.  "People 
with  Woii  Disabihty  in  the  U.S.," 


Disability  Statistics  Abstmct,  U.S. 
Department  of  Education,  Volume  4, 
May,  1992).  Older  workers  face  unique 
ergonomic  challenges  due  to  other 
changes  that  occiu:  naturally  as  part  of 
the  aging  process  (i.e.,  changes  in 
biomechanical  features,  respiratory 
capabilities,  visual  functions,  hearing, 
reaction  times,  etc).  Without  proper 
ergonomic  design  and  strategies,  older 
workers  could  well  find  themselves  at 
an  unnecessary  disadvantage  due  to 
compromised  productivity  and  health. 

Priority  3 

The  Secretary  will  establish  an  RERC 
on  ergonomic  solutions  for  employment 
to  develop  ergonomic  strategies  and 
devices  to  reduce  and  prevent  the  onset 
of  ounulative  trauma  disorders  and  to 
assist  persons  with  disabilities  in 
obtaining  and  maintaining  appropriate 
employment.  The  RERC  must: 

(1)  Investigate  the  biomechanical 
factors  that  lead  to  cvunulative  trauma 
disorders  including,  but  not  necessarily 
limited  to,  carpal  t\mnel  syndrome  and 
low  back  injuries; 

(2)  Develop  and  evaluate  worksite 
ergonomic  analysis  tools  to:  (a) 
determine  the  causes  of  ergonomic 
stress  associated  with  repetitive 
motions,  awkward  pustiUBs,  and 
excessive  energy  expenditure,  and  (b) 
evaluate  the  worksite  accommodation 
needs  of  workera  with  disabiUties; 

(3)  Design,  develop,  and  evaluate 
ergonomically-based  technologies, 
modifications,  techniques,  and  tools  to 
provide  worksite  accommodations  to 
workera  with  disabilities,  including 
elderly  workera  Mdth  disabiUties;  and 

(4)  Develop  and  disseminate  a 
database  of  ergonomically-based 
performance  data  on  the  work  related 
capabihties  of  persons  with  disabilities. 

In  carrying  out  the  purposes  of  the 
priority,  the  RERC  shall  coordinate  on 
research  projects  of  mutual  interest  with 
the  RRTC  on  Workplace  Supports  to 
Improve  Employment  Outcomes. 

Priority  4:  Hearing  Enhancement 

Backgroimd 

Individuals  whose  hearing  is 
impaired,  but  who  can  underatand 
conversational  speech  with,  or  without, 
amplification  are  hard-of-hearing  (HoH). 
Individuals  classified  as  HoH  range  in 
age  from  infants  to  the  elderly.  The 
National  Center  for  Health  Statistics 
(NCHS),  using  the  "Gallaudet  Hearing 
Scale"  that  is  self-reporting  and 
quantifies  the  amount  of  interference 
with  hearing  in  ordinary  day-to-day 
situations,  estimates  that  the  number  of 
peraons  who  are  HoH  and  who  might 
benefit  from  using  a  hearing  aid  ranges 
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from  20  million  to  22  million  ("National 
Health  Survey."  Series  10.  No.  188. 
1994). 

Developments  over  the  past  five  years 
have  resulted  in  significant  growth  in 
digital  hearing  aid  technology, 
improved  evaluation  of  hearing  loss, 
especially  in  very  young  children, 
improved  computer  assisted  fitting  of 
hearing  aids,  and  more  cosmetically 
acceptable  hearing  aids  that  do  not 
sacrifice  important  functions  for  the 
sake  of  appearance.  Modem  science  and 
technology  continue  to  ofiier  even 
greater  opportimity  for  improvements  in 
the  simpUfication  and  automation  of 
hearing  loss  evaluation  and  in  the 
proper  fitting  of  appropriate  hearing 
aids  to  individual  users.  Concurrently 
there  have  been  important 
developments  in  related  areas,  such  as 
assistive  listening  devices  (ALDs)  and  in 
automatic  speech  recognition  (ASR).  a 
technology  that  enables  a  person  to 
dictate  words  into  a  microphone  and 
have  those  words  converted  into 
computer-language  text.  The  1996 
National  Strategic  Plan  of  the  National 
Institute  on  Deohess  and  Other 
Communication  Disorders  (NIDCD) 
reflects  a  growing  realization  that  new 
technology  offers  potential  relief  from 
the  symptoms  of  tinnitus.  New 
developments  in  ultra-thin  circuit 
boards  and  chips,  flash  ROM,  better 
power  management,  and  other  forms  of 
emerging  technology  offer  increasing 
opportimities  to  expand  features 
available  in  the  next  generation  of 
hearing  enhancing  devices. 

While  improving,  consistent  and  early 
identification  of  hearing  loss  in  small 
children  remains  problematic.  The 
diagnostic  technology  needs  to  be 
simplified  and  made  available  to 
pediatric  and  child  care  personnel  with 
minimal  training  in  audiology. 

The  proper  fitting  of  hearing  aids 
ensvires  that  tonal  quality,  ampUfication 
levels,  and  environmental  noise  are 
controlled  to  the  maximiun  extent 
possible.  New  developments  in 
sophisticated  digital  hearing  technology 
must  be  accompanied  by  new  training 
and  fitting  procedures  to  ensure  that 
new  multi-channel  aids  deliver 
maximum  performance. 

Tinnitus  affects  about  17  percent  of 
the  general  population  and  about  33 
percent  of  the  elderly  (Jastreboff,  P.  and 
Hazell,  J.,  "Neurophysiological 
Approaches  to  Tinnitus"  British  Journal 
of  Audiology,  1993).  Tinnitus  is 
described  as  an  incessant  ringing  in  the 
ears  or  other  head  noise  that  is  heard 
when  there  is  no  external  cause  for  that 
noise.  Currently,  there  is  no  cure  for 
tinnitus  (Goldstein,  B.  &  Shulman,  A., 
"Tinnitus  Masking — A  Longitudinal 


Study  of  Efficacy /Diagnosis  1977- 
1994."  Proceedings  of  the  Filth 
International  Tinnitus  Seminar,  1995). 
Often,  tinnitus  accompanies  hearing 
loss.  However,  there  are  cases  of  severe 
hearing  loss  without  tinnitus.  Tinnitus 
also  occurs  without  evidence  of  other 
auditory  system  diseases  or  disorders. 
This  variation  drives  the  need  for  better 
dual  channel  hearing  aid/tinnitus 
maskers  and  single  diannel  tinnitus 
maskers.  Although  there  are  ciirrently 
some  devices  on  the  market  that 
combine  ampUfication  and  masking, 
those  efforts  have  not  been  widely 
accepted,  possibly  because  recent 
technical  developments  in 
miniaturizing  have  not  been  fully 
exploited  (Gold.  S..  et  al..  "Selection 
and  Fitting  of  Noise  Generators  and 
Hearing  Aids  for  Tinnitus  Patients." 
Proceedings  of  the  Fifth  International 
Tinnitus  Seminar,  1995). 

In  recent  years  there  have  been 
significant  advances  in  assistive  devices 
that  enhance  the  ability  of  individuals 
to  integrate  more  successfully  in 
personal  and  business  arenas.  In  a 
survey  by  one  of  the  largest 
organizations  for  the  HoH,  Self-Help  for 
the  Hard  of  Hearing  (SHHH),  it  was 
found  that  nearly  half  of  its  membership 
used  ALDs,  both  personal  devices  and 
large  room  systems  (Sorkin,  D., 
"Understanding  Our  Needs:  The  SHHH 
Member  Survey  Looks  at  Hearing  Aids." 
SHHH  Journal,  Volume  16,  No.  4, 1995). 
Perhaps  the  most  promising  new 
technology  for  broadening  the 
application  of  assistive  devices  is  ASR. 
The  potential  for  using  speech-to-print 
mechanisms  based  on  ASR  offers 
promising  benefits  including  real-time 
transcription  in  meetings  and  automated 
telephone  relay  services  to  HoH 
persons.  However,  the  mechanisms  to 
realize  the  full  potential  of  those 
benefits  for  this  population  remain  to  be 
developed. 

There  is  a  need  for  improvements  in 
the  shielding  of  hearing  aid  components 
from  the  emission  of  extraneous 
electronic  signals.  The  Federal 
government  is  working  to  establish 
standards  to  reduce  those  signals  from 
a  multitude  of  devices  regulated  by  the 
Federal  Communications  Commission 
(FCC).  However,  the  probability  of 
blanket  suppression  of  all  sources  is 
low. 

Priority  4 

The  Secretary  will  establish  an  RERC 
on  hearing  enhancement  to  develop  new 
and  improve  existing  technologies  for 
persons  who  are  HoH.  The  RERC  must: 

(1)  Evaluate  current  technology  ' 
available  for  hearing  aids,  ALDs, 
tinnitus  maskers,  and  ASR  systems  and 


develop  improvements  for  these 
technologies  including,  but  not  limited 
to,  improved  shielding  for  extraneous 
electronic  signals  and  new  training  and 
fitting  procedures  for  new  multi- 
channel aids: 

(2)  Develop  and  evaluate  new, 
emerging  technology  for  integration  into 
more  advanced  versions  of  next 
generation  hearing  aids,  ALDs,  and 
telecoils; 

(3)  Automate  and  simplify  methods 
for  conducting  hearing  loss  evaluation 
in  infants,  children,  and  adults; 

(4)  Develop  training  and  technical 
assistance  materials  and  provide 
training  and  technical  assistance  to 
hearing  aid  developers,  technicians,  and 
appropriate  organizations  representing 
persons  who  are  HoH  to  enable  them  to 
effectively  address  the  hearing 
enhancement  needs  of  individuals  who 
are  HoH; 

(5)  Develop  and  evaluate  technology, 
including,  but  not  limited  to  maskers,  to 
alleviate  the  problems  of  tiimitus. 

(6)  Develop  and  evaluate  protocols  for 
efficient  integration  of  ASR  with 
interfadng  needs  of  persons  with 
hearing  loss  including,  but  not  limited 
to,  "real-time  captioning,"  automated 
relay  telephone  systems,  and  personal 
hand-held  communicators;  and 

(7)  Develop  training  and  technical     , 
assistance  materials  and  provide 
training  and  technical  assistance  to 
hearing  aid  fitters,  pediatric  and 
audiology  personnel,  appropriate 
counseling  organizations,  and 
organizations  representing  people  who 
are  HoH  to  enable  them  to  address 
effectively  the  hearing  aid  needs  and 
adjustment  to  hearing  loss  problems 
experienced  by  persons  who  are  HoH 
and  also  to  provide  appropriate 
counseling  and  guidance  to  individuals 
who  experience  tinnitus; 

In  carrying  out  the  purposes  of  the 
priority,  the  RERC  shall  coordinate  on 
research  projects  of  mutual  interest  with 
the  RERCs  on  Universal 
Telecommimications  Access  and 
Communication  Enhancement,  the 
RRTC  on  HoH/Late  Deafened,  and  the 
Access  Board. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  pubUshed  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
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which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Applicable  Program  Regulations:  34  CFR 
Parts  350  and  353. 

Program  Authority:  29  U.S.C.  760-762. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133E,  RehabiliUtion  Engineering 
Research  Centers] 


Dated:  March  3, 1998. 
Judith  E.  Heumann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
IFR  Doc.  98-5894  Filed  3-6-98;  8:45  am) 
BILUNG  CODE  4000-01 -P 

DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.133E] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
institute  on  Disability  and 
Rehabilitation  Research;  Notice 
inviting  Applications  for  New 
Rehabilitation  Engineering  Research 
Centers  for  Fiscal  Year  1998 

Note  To  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR). 


this  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  these 
competitions. 

This  pro-am  supports  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
34  CFR  Parts  74,  75.  77,  80.  81,  82,  85, 
and  86;  and  Disability  and 
RehabiUtation  Research  Projects  and 
Centers— 34  CFR  Part  350,  particularly 
Rehabilitation  Engineering  Research 
Centers  in  Subpart  D. 


Application  Notice  for  Fiscal  Year  1998,  Rehabilitation  Engineering  Research  Centers,  CFDA  No.  84.1 33E 


Funding  priority                                | 

Deadline  for  transmittal  of  appli- 
cations 

Estimated 

numt)er  of 

awards 

Maximum 

award  amount 

(per  year)* 

Project  pe- 
riod 
(months) 

infofmation  Technology  Access  

May  11. 1998 

1 

1 
1 

1 

$1,350,000 
900.000 
800,000 
900,000 

60 

Communication  Enhancement 

May  11. 1998 

fiO 

Ergonomic  Solutions  for  Employment  ;.. 

May  11.  1998 

flO 

Hearing  Enhancement  

May  11,  1998  

60 

Note:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stated 
maximum  award  amount  per  year  (See  34  CFR  75.104(b)). 


Program  Title:  Rehabilitation 
Engineering  Research  Centers. 

CFDA  Number:  84.133E. 

Puq>ose  of  Program:  Rehabilitation 
Engineering  Research  Centers  (RERCs) 
conduct  research,  demonstration,  and 
training  activities  regarding 
rehabilitation  technology — including 
rehabilitation  engineering,  assistive 
technology  devices,  and  assistive 
technology  services,  in  order  to  enhance 
the  opportunities  to  better  meet  the 
needs  of,  and  address  the  barriers 
confronted  by,  individuals  with 
disabilities  in  all  aspects  of  their  lives. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 

Selection  Criteria 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  under  the  RERC  program. 
(See  §350.54) 


(a)  Importance  of  the  problem  (8 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
rehabilitation  service  providers  (2 
points). 

(iii)  The  extent  to  which  the  proposed 
project  vdW  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  an  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  application's 
responsiveness  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 


absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  riesign,  of  research  activities  (20 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (3  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
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the  current  literatiire,  demonstrating 
knowledge  of  the  state-of-the-art  (3 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (3  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (3 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (3 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (3  points). 

(iii)  The  extent  to  which  anticipated 
reseaiY±  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (2  points). 

(d)  i>esign  of  development  activities 
(20  points  total). 

(1 J  The  Secretary  considers  the  extent 
to  which  the  design  of  development 
activities  is  likely  to  be  effective  in 
accompUshing  the  objectives  of  the 
project. 

(2)(i)  In  detennining  the  extent  to        • 
which  the  design  is  likely  to  be  effective 
in  accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(ii)  The  extent  to  which  the  plan  for 
development,  clinical  testing,  and 
evaluation  of  new  devices  and 
technology  is  likely  to  yield  significant 
products  or  techniques,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  project  will  use  the 
most  effective  and  appropriate 
technology  available  in  developing  the 
new  device  or  technique  (3  points); 

(B)  The  proposed  development  is 
based  on  a  soimd  conceptual  model  that 
demonstrates  an  awareness  of  the  state- 
of-the-art  in  technology  (4  points); 

(C)  The  new  device  or  technique  will 
be  developed  and  tested  in  an 
appropriate  environment  (3  points); 

(D)  The  new  device  or  technique  is 
likely  to  be  cost-effective  and  useful  (3 
points); 

(E)  The  new  device  or  technique  has 
the  potential  for  commercial  or  private 
manufacture,  marketing,  and 
distributicHi  of  the  product  (4  points); 
and 

(F)  The  proposed  development  efforts 
include  adequate  quality  controls  and, 
as  appropriate,  repeated  testing  of 
products  (3  points). 

(e)  Design  of  training  activities  (4 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 


accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factor:  The  extent  to  which 
the  type,  extent,  and  quality  of  the 
proposed  clinical  and  laboratory 
research  experience,  including  the 
opportunity  to  participate  in  advanced- 
level  research,  are  likely  to  develop 
highly  qualified  researchers  (4  points), 
(fl  Design  of  dissemination  activities 
[7  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accompUshing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effiective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (2  points);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  project  (2  points). 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quaUty,  clarity, 
variety,  and  format  (2  points). 

(iii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(g)  Design  of  utilization  activities  (2 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  utilization 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  Ukely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factor:  The  extent  to  which 
the  potential  new  users  of  the 
information  or  technology  have  a 
practical  use  for  the  information  and  are 
likely  to  adopt  the  practices  or  use  the 
information  or  technology,  including 
new  devices  (2  points). 

(h)  Design  of  technical  assistance 
activities  (2  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factor:  The  extent  to  which 
the  methods  for  providing  technical 


assistance  are  of  sufficient  quality, 
■intensity,  and  duration  (2  points). 

(i)  Plan  of  operation  (4  points  total).   • 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  in  determining  the  quality  of  the 
plan  of  op>eration,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (2  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (2  points). 

(j)  Collaboration  (4  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  La  detennining  the  quality  of 
collaboration,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  appUcant  (2 
points). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions  that 
commit  to  collaborate  with  the 
applicant  have  the  capacity  to  carry  out 
collaborative  activities  (2  points). 

(k)  Adequacy  and  reasonableness  of 
the  budget  (3  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (1  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(1)  Plan  of  evaluation  (9  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  in  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  fectors:  The 
extent  to  which  the  plan  of  evaluation 
provides  for  periodic  assessment  of  a 
project's  progress  that  is  based  on 
identified  performance  measures  that — 

(i)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (5 
points);  and 

(ii)  Are  objective,  and  quantifiable  or 
quahtative,  as  appropriate  (4  points). 

(m)  Project  staff  [9  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 
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(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(1  point). 

(3J  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  Uterature  of  pertinent 
subject  areas  (2  points). 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (2  points). 

(n)  Adequacy  and  accessibility  of 
resources  (4  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  eqtiipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (2  points). 

(ii)  The  extent  to  wnich  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research  (1  point). 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 

Instructions  For  Application  Narrative 

The  Secretary  strongly  recommends 
the  following: 

(a)  A  one-page  abstract; 

(b)  An  Application  Narrative  (i.e..  Part 
in  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  than  125  pages  double-spaced  (no 
more  than  3  lines  per  vertical  inch)  SVz 
X  11"  pages  (on  one  side  only)  with  one 
inch  margins  (top,  bottom,  and  sides). 
The  application  narrative  page  limit 
recommendation  does  not  apply  to:  Part 
I — the  electronically  scannable  form; 


Part  II — the  budget  section  (including 
the  narrative  budget  justification);  and 
Part  IV — the  assurances  and 
certifications;  and 

(c)  A  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

Instructions  For  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mall  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  (AppUcant  must 
insert  number  and  letter]),  Washington, 
D.C.  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  pjn. 
[Washington,  D.C.  time]  on  or  before  the 
deadline  date  to:  U.S.  Etepartment  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  nimiber  and  letter]).  Room  #3633, 
Regional  Office  Building  *3,  7th  and  D 
Streets,  S.W.,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424] 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  maimer  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 


PART  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

PART  II:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
5  24 A)  and  instructions. 

PART  ni:  Application  Narrative. 
Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — ^Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Chug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions. 

(Note:  ED  Fom  GCS-014  is  intended  for  the 
use  of  primaiy  participants  and  should  not  be 
transmitted  to  the  Department.) 

>     Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclostire  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  Uie  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team, 
Department  of  Education,  600 
Independence  Avenue  S.W.,  Switzer 
Building,  3317,  Washington,  D.C.  20202, 
or  call  (202)  205-8207.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  TDD  number  at 
(202)  205-9860.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Further  Information  Contact: 
Donna  Nangle,  U.S.  Department  of 
Education,  $00  Maryland  Avenue,  S.W., 
room  3418,  Switzer  Building, 
Washington,  D.C.  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
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number  at  (202)  205-2742.  Internet: 

Donna Nangle€ted.gov. 

Individuals  with  disatiilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociunent,  as 
well  as  all  other  E)epartment  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  &«e,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcranents,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  760-762. 

Dated:  March  3, 1998. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

AppHcants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
this  Section.  AppUcants  are  required  to 
submit  an  original  and  two  copies  of 
each  application  as  provided  in  this 
Section.  However,  applicants  are 
encouraged  to  submit  an  original  and 
seven  copies  of  each  application  in 
order  to  facilitate  the  peer  review 
process  and  minimize  copying  errors. 

Frequent  Questions 

1 .  Can  I  Get  an  Extension  of  the  Due 
Date? 

No!  On  rard  occasions  the  Department 
of  Education  may  extend  a  closing  date 
for  all  applicants.  If  that  occurs,  a  notice 
of  the  revised  due  date  is  published  in 
the  Fed«-al  Register.  However,  there  are 
no  extensions  or  exceptions  to  the  due 
date  made  for  individual  appUcants. 


2.  What  Should  be  Included  in  the 
Application? 

The  application  should  include  a 
project  narrative,  vitae  of  key  persoimel. 
and  a  budget,  as  well  as  the  Assurances 
forms  included  in  this  package.  Vitae  of 
staff  or  consultants  should  include  the 
individual's  title  and  role  in  the 
proposed  project,  and  other  information 
that  is  specifically  pertinent  to  this 
proposed  project.  The  budgets  for  both 
the  first  year  and  all  subsequent  project 
years  should  be  included. 

If  collaboration  with  another 
organization  is  involved  in  the  proposed 
activity,  the  application  should  include 
assiirances  of  piartidpation  by  the  other 
parties,  including  written  agreements  or 
assurances  of  cooperation.  It  is  not 
useful  to  include  general  letters  of 
support  or  endorsement  in  the 
application. 

U  the  applicant  proposes  to  use 
unique  tests  or  other  measurement 
instruments  that  are  not  widely  known 
in  the  field,  it  would  be  helpful  to 
include  the  instrument  in  the 
application. 

Many  appUcations  contain 
voluminous  appendices  that  are  not 
helpful  and  in  many  cases  cannot  even 
be  mailed  to  the  reviewers.  It  is 
generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  coUabOTating 
organizations,  maps,  copies  of 
publications,  or  descriptions  of  other 
projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for  The 
Application? 

NIDRR  generally  advises  applicants 
that  they  may  CHganize  the  application 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 
vary  according  to  the  specific  program, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  Submit  Applications  to  More 
Than  One  NIDRR  Program  Competition 
or  More  Than  One  Application  To  a 
Program? 

Yes,  you  may  submit  applications  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  believe 
appropriate.  You  may  also  submit  more 
than  one  appUcation  in  any  given 
competition. 

5.  What  Is  the  Allowable  Indirect  Cost 
Rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  type 
of  application.  An  applicant  for  an 
RERC  is  Umited  to  the  organization's 
approved  indirect  cost  rate.  If  the 


organization  does  not  have  an  approved 
indirect  cost  rate,  the  apphcation  should 
include  an  estimated  actual  rate. 

6.  Can  Profitqiaking  Businesses  Apply 
for  Grants? 

Yes.  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant,  and  in  some  programs  will 
be  required  to  share  in  the  costs  of  the 
project. 

7.  Can  Individuals  Apply  For  Grants? 

No.  Only  organizations  are  eligible  to 
apply  for  grants  under  NIDRR  programs. 
However,  individuals  are  the  only 
entities  eligible  to  apply  for  fellow^ips.  * 

8.  Can  NIDRR  Staff  Advise  me  Whether 
my  Project  is  of  Interest  to  NIDRR  or 
Likely  to  be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which 
you  propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of 
whether  your  subject  area  or  proposed 
approach  is  Ukely  to  receive  approval. 

9.  How  do  I  Assure  that  my  Application 
will  be  Referred  to  the  most  Appropriate 
Panel  for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the 
Standard  Form  424,  and  including  a 
project  title  that  describes  the  project. 

10.  How  Soon  After  Submitting  my 
Application  Can  I  Find  Out  if  it  Will  be 
Funded? 

The  time  from  closing  date  to  grant 
award  date  varies  from  program  to 
program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  date. 

Unsuccessful  applicants  generally 
will  be  notified  within  that  time  frame 
as  well.  For  the  purpose  of  estimating  a 
project  start  date,  the  applicant  should 
estimate  approximately  six  months  from 
the  closing  date,  but  no  later  than  the 
following  September  30. 

1 1 .  Can  I  Call  NIDRR  to  Find  Out  if  my 
Application  is  being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  appUcants  by 
letter.  The  results  of  the  peer  review 
cannot  be  released  except  through  this 
formal  notification. 

12.  If  my  Application  is  Successful,  Can 
I  Assume  I  Will  Get  the  Requested 
Budget  Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is 
subject  to  availability  of  funds  and 
project  performance. 
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13.  Will  all  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  than  Nn)RR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encouraged  to  consider  submitting 
similar  applications  in  future 
competitions. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  it  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entry:  ^  Item:  Entry: 
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ncy  (or 
umber 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
State  if  applicable)  it  applicant's  control 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application.  1 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  fay  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Cheek  appropriate  box  and  enter  appropriate 
IctteHs)  in  the  space(s)  provided:  1 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  fundingA>udget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing     j 
obligation.  ' 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  ttds  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested.  i 

11.  Enter  a  brief  descriptive  title  of  the  prqject.  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projecta),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  tliis  project. 


12.     List  only  the  largest  political  entities  affected 
(e.g.,  State,  counties,  cities). 


13.    Self-explanatory. 


14. 


15. 


16. 


List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  eatagories  as  itam  15. 

Applicanta  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 


17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 


18. 


To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Public  reporting  burden  for  tNs  collection  of  information  is  estin>ated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  1 7.5  hours,  irKluding  the  time  for  reviewirKi  instructions,  searchirn) 
existing  data  sources,  gathering  and  rruintaining  the  data  rweded,  and  complettng  and  reviewing  the 
collection  of  information.  SerxJ  conunents  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  irKhiding  suggestions  for  reducing  tNs  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  ConrH)liance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget  Paperwork  Reduction  Project  1875-0102,  WasNngton,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


nuiMirai  Inatfiictiona 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  gram 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  multi-year  fundirig  request.  Pay  attention 
to  appiicabie  program  specific  instructions,  if 
attached. 

Siiction  A  ■  ftidoat  Summary 
U.S.  Danaftirwtnt  nf  education  Funds 

AN  applicants  must  complete  Section  A  arxJ 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Unas  1-1 1.  columna  (aMe):  For  each  proiect 
year  for  which  furviing  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Unas  1-11.  column  (f):  Show  the  nrHjIti-year 
total  for  each  budget  category.  If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Una  12.  columns  (aMe):  Show  the  total 
budget  request  for  each  project  year  for  which 
fundir>g  is  requested. 

LJiM  12.  column  (f):  Show  the  total  anrxHint 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Saction  B  -  Budoat  Summary 
Non-Fadaral  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Section  B. 


Unas  1-11,  columns  (aMe):  For  each  project 
year  for  which  matchirH)  hinds  or  other 
contributions  are  provkled,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Lines  1-1 Y,  cohann  (f):   Show  the  multi-year 
total  for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  cokjmn  blank. 

Line  12,  columns  laMeh  Show  the  total 
matching  or  other  cormibution  for  each  project 
year. 

Line  12.  column  (f):   Show  the  total  anrKKim  to 
be  contributed  for  all  years  of  the  multi-year 
project.   If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

SoctionC- 


1. 


2. 


Pay  mnmntio^  t»  «ppii^«hU  p>«y«m  •nmt^mr 

ingtnictigna.  if  attachtd- 

Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

If  applicable  to  this  program,  enter  the  type 
of  indirect  rata  (provisior>al,  predetermined, 
final  or  fixed)  that  win  be  in  effect  during 
the  funding  period.  In  addition,  enter  the 
estimated  amoum  of  the  base  to  which  the 
rate  is  applied,  arvj  the  total  indirect 
expense. 

If  applicable  to  tNs  program,  provkie  the 
rate  and  base  on  wNch  fringe  benefits  are 
calculated. 


4.    Provide  other  explanations  or  comments 
you  deem  rwcessary. 


BILUNO  OOOE  4000-01-C 
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Public  reporting  burden  for  these 
collections  of  information  is  estimated 
to  average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  D.C. 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027, 
Washington,  D.C.  20503. 

Rehabilitation  Engineering  Research 
Center  (CFDA  No.  84.133E)  34  CFR  part 
350. 

Rehabilitation  Engineering  Research 
Center  (CFDA  No.  84.133E)  34  CFR  part 
350. 

Notice  to  All  Applicants 

Thank  you  for  your  interest  in  this 
program.  The  purpose  of  this  enclosure 
is  to  inform  you  about  a  new  provision 
in  the  Department  of  Education's 
General  Education  Provisions  Act 
(C^PA)  that  applies  to  applicants  for 
new  grant  awards  tmder  Department 
programs.  This  provisions  is  section  427 
of  GEPA.  enacted  as  part  of  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
applicants  for  new  discretionary  grant 
awards  under  this  program.  ALL 
APPUCANTS  FOR  NEW  A  WARDS 
MUST  INCLUDE  INFORMA  TION  IN 
THEIR  APPUCATIONS  TO  ADDRESS 
THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 


What  Does  This  Provision  Require? 

Section  427  requires  each  applicant 
for  funds  (other  than  an  individual 
person]  to  include  in^  application  a 
description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
federally  assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  section  allows  applicants 
discretion  in  developing  the  required 
description.  The  statute  highU^ts  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on 
local  circumstances,  you  can  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
from  eqiiitable  access  or  participation. 
Your  description  need  not  be  lengthy; 
you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  applicable  to  your 
circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connection  with  related 
topics  in  the  application. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  funds  address  equity 
concerns  that  may  affiect  the  abihty  to 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
high  standards.  Consistent  with  program 
requirements  and  its  approved 
application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  section  427. 

(1)  An  applicant  that  proposes  to 
carry  out  an  adult  literacy  project 


UMI 


serving,  among  others,  adults  with 
limited  English  proficiency,  might 
describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  appUcant  that  proposes  to 
carry  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 
how  it  intends  to  conduct  "outreach" 
efforts  to  girls,  to  encotirage  their 
eiut>llment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provisions. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
0MB  control  number.  The  valid  0MB 
control  number  for  this  information 
collection  is  1801-0004  (E^q).  8/31/98). 
The  time  reqmred  to  complete  this 
information  collection  is  estimated  to 
vary  bom  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202- 
4561. 
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ASSURANCES  —  NON-CONSTRUCTION  PROQRAMS 
Note:     Ctrtainaf 

to  eirtify  to  adfitte^ 
Ai  the  duly  •uthoriitd  i«pf  titntotiv  of  tht  applicant  I  certify  that  th>  ■p^kant: 


nay  net  be  appUcabia  to  your  pniaet  or  pncram.  If  you  have  . 

Further^ certain  Floral  awwntit  apai  ioi  oMiy  require  iqp^ifeaato 
If  each  U  the  caae.  ymi  wiU  be  I 


1.  Hat  the  legal  •nthority  to  apply  for  Federal 
iif'ilififi,  fftd  the  inititutiwial,  nanaferial  and 
gnanrial  capability  Gadudinc  ftinda  auffident  to 
pay  the  non-Federal  ahare  of  project  coeto)  to 
ensure  proper  planninf.  management  and  com- 
pletion of  the  pn^ject  deaeribed  in  this  applieatiea. 


3. 


Will  give  the  awardinff  agency,  the  Comptr^ler 
General  of  the  United  StJes.  and  if  appropriate, 
the  State,  thren^  any  authoriMd  representative, 
aeeees  to  and  the- right  to  examine  all  records, 
books,  papers,  or  documsnto  related  to  the  award; 
and  will  ostabliA  a  proper  eeeooating  system  in 
nccerdance  with  generally  accepted  accounting 
standards  or  agenqr  directives. 


Will  establish  safeguards  to  prohibit  omfrioyees 
from  using  their  peeitiens  for  a  purpose  that 
constitutes  or  presnto  the  appearance  of  personal 
or  organisatioiial  cenfUet  of  interest,  or  personal 
gain. 

WiU  initiato  and  eempleto  the  work  within  the 
apiriicaUe  time  ftanse  after  reeeipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Peraoanel  Act  of  1970  (42  U.S.C.  II  472S-4763) 
relating  to  prescribed  standards  for  merit  systems 
fbr  programs  fundsd  under  one  of  the  nineteen 
stotutes  or  rogulatioiis  spodflod  in  Append  A  of 
OPlTs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  CJM.  9M.  Subpart  F). 

Win  comply  with  all  Federal  stetutes  relating  to 
nondiscrimination.  These  include  but  are  not 
Umitedto:  (a)  Title  VI  of  the  CivQ  Righto  Act  of 
1964  (P.L.  88-361)  whkh  prohibito  discrimination 
on  the  basis  of  race,  eelor  or  national  origin;  (b) 
Tltte  DC  of  the  EdueaiioB  Amendmento  of  1972,  as 
amended  (20  U.S.C.  H 1681-1683,  and  1685-1686). 
which  prohibito  discrimination  on  the  basis  of  sex; 
(c)  Section  604  of  the  RehabUitation  Act  of  1973,  as 
amended  (29  U.&C.  I  794),  which  prohibito  dis- 
orimination  on  the  bMis  of  handicapa;  (d)  the  Age 
Discrimination  Act  of  1976,  as  amended  (42 
U.S.C.II  6101-6107),  which  prohibito  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended.  relaUng  to 
nondiscrimination  en  the  basis  of  ^rug  abuer,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
niHidiffriwinatiftn  on  the  basis  of  alcohol  shuse  or 
alcoholism;  (g)  ||  523  and  627  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  296  oe- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  ^uee  patient  records;  (h)  Title 
Vm  of  the  Civil  Righto  Act  of  1968  (42  U.&C.  I 
3601  et  seq.),  as  amended,  relating  to  non- 
diserimination  in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  spedfie  stotute(s)  under  which 
appUcation  fbr  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  stotute(s)  wludk  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requiremento  of  Titlee  II  and  m  of  the  Unifbrm 
Relocation  Assistance  and  Reel  Property 
Acquisition  Policies  Act  of  1970^(P.L.  91-646) 
which  provide  for  fiur  and  equitable  treatment  of 
persons  displaced  or  whoeo  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
Theee  requiremento  apply  to  all  interesto  in  real 
property  acquired  for  prcjoct  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatoh  Act 
(5  use.  II 1501-1500  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  empleysMnt  activities  are  fiinded  in 
wiiole  or  in  part  with  Federal  fun^. 

Will  comply,  as  appKeable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  II  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
U.S.C.  II 874).  and  the  Contreet  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327333). 
regarding  labor  standards  for  federally  aasisted 
construction  subegreemenU. 


Fern  4140     (4.U) 
by  QMS  CwMiw  *t02 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchaM  requirementi  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  require*  redpiente  in  a  special  flood  hasard 
arc*  to  participate  in  the  procraai  andto  pvrehase 
flood  insurance  if  the  tetal  coat  of  insurable 
construction  and  acquisition  u  $10,000  or  aore. 

11.  Will  comply  with  environmentel  stendards  which 
may  be  prescribed  pursuant  te  the  following:  (a) 
institution  of  environmental  quality  tontrol 
measures  under  the  National  Environmentel 
Ptolicy  Act  of  1969  (P.L.  91-190)  and  ExaeuUve 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursqant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  flood|dains  in  accordance  with  EO 
11988;  (e)  aswrance  of  project  consistency  with 
the  approved  State  management  program 
devetoped  under  the  Coastel  Zone  Management 
Act  of  1972  (16  U.S.C.  II  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  Stete  (Clear  Air) 
Implementetion  Plans  under  Section  176(d  of  the 
Clear  Air  Act  of  1955,  as  amewied  (42  U.S.C.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangeted  Species  Act  of  1973,  as  amended,  (P.L. 
93-205).  I 

12.  WUl  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (IjS  U.S.C.  II  1271  et  seq.)  related  to 
protecting  eomponente  or  potential  compoacnte  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjecte  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance.       i 

15.  WUl  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544.  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care^  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  sui^rted  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
PrevenUon  Act  (42  U.S.C.  II  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 


17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audite  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremente  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


UMI 


rCMATUKC  OF  AUTHO«UZE0  aUTIFYINC  Of  nClAL 

TniE 

1 

APfUCANT  OKGANIZATION 

OATESUIMITTEO 

' 
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^^Tc=eSJ;i°'^^  REGARDING  LOBBYING;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMe2^ 

S«*t"nrion  (Nofipreouf«n«n)  and  Govwmwm-wid.  R^tuir^n^ntef^TDnKK^^  -Gov^m^nt-wid.  0«tMrmM  and 

triiiMotion.  grww.  Of  ooop«f«h»  •gr««n««.  '^~ '^'*" '^ ''•»»**'*««»' "uo«loo  d«wn»n«  n.  .w»d  th«  eow«,,d 


1.  LOBBYMG 


A«  rMiuirad  by  S«siien  13B2.  Titl«  31  o(  th*  U.S.  Cod*,  and 
implMiMiilMJ  at  34  CFR  Part  «2.  for  potmmm  amaring  into  a  grant 
or  oooparativa  agraamom  ovor  *100,000,  aa  dafinad  at  34  CFR 
Part  82,  Saetiona  82.105  and  82.1 10,  tha  applicant  cartifiaa  that: 

<a)  No  Fadam  appropnatad  funda  hava  baan  paid  or  win  b*  paid 
by  or  on  bahalf  of  tha  undaraignad,  to  any  paf«>n  for  influancing'or 
•nampting  to  inHuanoa  an  offiear  or  amployaa  of  any  aganey,  a 
Mombar  of  Congraaa,  an  offiear  or  amployaa  of  Con^aaa,  or  an 
amployaa  of  a  Mambar  of  Congraaa  in  eonnaetion  with  tha  maldng 
of  any  Fadarai  grant,  tha  antacing  into  of  any  eooparaliva 
agraamant,  and  tha  axtanaion,  continuation,  ranawal.  «n*ndmant, 
or  modification  of  any  Fadarai  grant  or  cooparativa  agraamant: 

<b)  W  any  fund,  othar  than  Fadarai  appropiiatad  fund.  hav.  baan 
paid  or  win  ba  paid  to  any  paraon  for  influanoing  or  attanpting  to 
infkianea  an  offiear  or  amployaa  of  any  agency,  a  Mambar  of 
Congraaa,  an  offioar  or  amptoye^of  Congraaa,  or  an  anvloyaa  of  a 
Mambar  of  Congraaa  in  connection  with  tMa  Fadarai  grant  or 
cooparativa  agreement,  the  underaigned  ahatt «onvlate  and  Mbmit 
Standard  Form  -  LLL.  tXaeioaure  Form  to  Report  Lobbying.'  in 
accordance  with  it.  irtatruetiona; 

(c)  The  underaigned  ahaM  require  that  the  lenguage  of  thi. 
certification  be  indudad  in  the  award  document,  for  all  Mbaward. 
at  aM  tier,  (inotuding  Mibgranta,  contract,  under  grant,  and 
cooparativ*  agcoemenu,  and  aubcontraot.)  and  that  aH 
aubredpienta  ahal  certify  and  diadoaa  aooordingly. 


2.  DEBARMENT.  SUSPENSION,  AND  OTHER 
RESPONSIMLfTY  MATTERS 

A.  required  by  Executiva  Onler  1 2548,  Dabannent  and 
Su^>anaion.  and  impiamanted  at  34  CFR  Part  85,  for  proapactive 
participant,  in  primary  covered  tranaaetiona,  a.  defined  at  34  CFR 
Part  85,  Sectiorta  85.105  and  85.1 10- 

A.  The  applicant  cartifi*.  that  it  and  it.  principal.: 

(a)  Are  not  preaently  debarred,  auq>andad,  propoaed  for 
dabennent  daciarad  inaligibie,  or  vokuitarfly  axoluded  from  covarad 
UanMctiona  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  threa-year  period  precedihg  thia  application 
bean  convicted  of  or  had  a  civil  judgement  rendered  agdnat  them 
for  commi.«on  of  fraud  or  a  criminal  offanea  in  connection  with 
obtaining,  attempting  to  obtain,  or  perfomMig  a  public  (Federal, 
State,  or  local)  tranaaction  or  contract  under  a  public  tranaaction; 
violation  of  Federal  or  State  antitruat  natutae  or  commiMion  of 
ambaiilemant,  theft,  forgery,  bribery,  faWfication  or  daetruetion  of 
reconJa,  making  falsa  Matan>ent.,  or  raoaiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
"'"^  |»V  •  Bovammantal  entity  (Federal,  State,  or  local)  with 
commiasion  of  any  of  tha  offenses  snumerated  in  paragraph  (1  >(b) 
of  this  certification;  otkI 


h«  Have  not  within  a  thraa-yaar  period  prsoeding  thi.  wpliealien 
had  one  or  more  pubfic  tranaaction  (Federal,  Stau,  or  loeal) 
tarminatad  for  eauae  or  default;  and 

"■  J?^l!!!l.*'  "•*'*'**  ••  "•'•'*  «•  "•rtiN  to  any  of  tha 
statemanu  in  this  cartiriualion.  he  or  she  shaR  attach  an 
axplaitaiion  to  tN.  appScation. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTMER  THAN  MDIVIOUALS) 

A.  required  by  the  Drug-Free  Worlcplaee  Act  of  1888.  and 
•mptomanted  at  34  CFR  Part  85.  Subpart  F.  for  grantees  es 
defined  at  34  CFR  Pert  85.  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  win  or  will  eonlinus  to  provide  e 
drug-free  wortiplece  by: 

(a)  PtMiahing  a  statement  notifying  employees  that  tha  unlawful 
manufecturs.  diatribution.  dispensing,  posseesion.  or  us.  of  e 
oontroNsd  substance  is  prohibited  in  the  grantee's  workplace  and 
•pacifying  the  ections  thet  wM  be  taken  againet  amployaee  for 
violation  of  such  prohibition; 

(bl  Establishing  an  ongoing  dnig-fre*  ewareneaa  program  to 
inform  employe*,  about- 

(1 )  The  danger,  of  dnig  abuae  in  tha  woriiplace; 

(2)  The  grantee',  policy  of  maintaining  a  drug-free  workplace; 

13)  Any  available  dn<g  counaaiing.  rehabilitation,  and  employee 
eawMance  progrmt.;  and 

(4)  The  penaltie.  that  may  be  imposed  upon  emptoyees  for  dnia 
abuse  violations  occurring  in  the  woricplace; 

(cl  Mekino  >t  *  requiramMN  that  each  wi^oye*  to  be  engaged  in 
th*  perf  omienc*  of  the  grent  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifving  th*  employee  in  the  statement  required  by  paragr^ih 
(a)  that,  as  a  condition  of  smployntant  under  tha  gram,  the 
employe*  will- 

(1 1  Abide  by  the  tanna  of  the  atatament;  and 

(2)  Notify  tha  employer  in  writing  of  Ms  or  her  conviction  for  a 
violation  of  a  criminal  dnig  atatute  aoourring  in  the  workplaea  no 
leter  then  five  calender  deys  after  euch  oonviotion; 

(e)  Notifying  the  egeney,  in  writing,  within  10  calendar  daya  after 
receiving  notice  under  subperagraph  |d)(2)  from  an  an^rfoyae  or 
otherwise  receiving  ectual  notice  of  such  conviction.  En^itoyers  of 
convicted  employees  must  provide  notice,  inekiding  poaition  ti8a, 
to:  Director,  Grents  and  Contracts  Service.  U.S.  Dspartmant  of 
Education,  600  Independence  Avenue.  S.W.  (Room  3600  GSA 
Regional  Office  BuiMing  No.  3),  Washington,  DC  20202-4130 
Notice  ahaH  inckide  the  identification  number(s)  of  eech  affected 
grant; 
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(f)  TaUM  oo«  of  th«  foltewin©  action.,  within  30  oolondor  d.v»  of 
rocoivin*  notico  undof  .ubpafagriph  W)(2).  with  rotpMit  to  .nv 
»ny<ov>»  who  ia  oo  comMOtad- 

(1)  TaWng  if^tvptim*  pofw>nna»  aotioo  agiinat  auch  an  ampJoy^. 
up  to  and  »notudi«a<am»i«i*oo,  oooatotant  whh  tha  raquirainwtta 
ofthaWaliabiifrtnftAeto*  1»73.  aa  amandad:  of 

(2)  ItoqMirtnB  aueh  an<pioyaa  to  p»tWpa»  a«tiafactorilv  In  • 
dnifl  abnaa  aaaistanea  or  latiaWHarton  program  approvad  for 
aueh  purpoaaa  by  a  Fodaral.  StMa,  or  loeal  hoalth.  law 
anfofciawant.  or  othar  appropiUMa  aganey: 

(g»  MWdng  a  good  f«th  affort  to  eontinua  to  maimain  a 
dnig-fMo  woikptM*  through  in%*mmntiaen  ol  paragrapha 
M.  M.  (o».  W).  (a»,  and  <f). 

B.  Tha  grantaa  may  inaart  in  tha  ipaoa  providad  baJow  th^*a<a) 
for  tha  parfonnanaa  of  work  dona  in  oonnoction  with  tha  ipaerflc 


Ptooa  of  Parformanea  (Straat  addraaa.  city,  county,  atata,  zip  coda) 


Chaok  [  )  if  thara  ara  woitplacaa  on  f»a  that  ara  not  idantifiad 


DRUG-FREE  WORKPLACE 
(6RANTSS  WHO  ARE  INDIVIDUALS) 

Aa  raquirad  by  tha  Dnig-fraa  Wofkplaoa  Act  of  1S88,  and 
implamantad  at  34  CfR  Part  85,  Subpart  F,  for  grantaaa,  aa 
daflnad  at  3*  CfR  Part  88,  Saetiona  85.605  and  86.610- 


A.  AaacondWortofthagrantloartifythrtl  w»n«»an«ag»in 
tha  unlawlU  manufaotura,  dlatrfboHon,  drapanaing.  poaaaaakm,  or 
oaa  of  a  oontroaad  aubatanca  in  conducting  any  activitY  with  tha 
grant;  and 

B.  If  convictad  of  a  eriitind  dnig  off anaa  faauWng  from  a  aetadon 
eeourring  durirtg  tha  conduct  of  any  grant  activity,  I  w«  report  tha 
oonviciion.  In  writing,  within  lOoalandar  daya  of  iha  convtetfcm. 

to:  Oiraotor.  Qranta  and  Contraeta  SarKioa,  Dapwtmanl  of 
Education.  600  Indapandanca  Awai«ja,  S.W.  (Boom  3600,  GSA 
Ragional  OfHea  Buildhig  Mo.  S».  WaaWngton.  DC  30202-4130. 
Notica  ahdl  Induda  tha  Idantiflcation  numbartal  of  aaeh  affactad 


\ 


UMI 


Aa  the  duty  authoriiad  rapraaai 


ntaliya  of  tha  applicant,  I  harM.y  cartifv  that  tha  applicant  wMI  comply  with  tha  abova  cartificationa. 


NAME  OF  APPUCANT 


I 


PR/AWARO  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


I 


DATE 


H>  80-0013 
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Certification  Regarding  Debannent,  Suspension,  ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


JS^.rr.^v.':;r;::::^rrr;"^^^ 


fciWTumteiw  for  CftlHuatfcin 

1.  By  signing  and  Mibmittina  thia  propMal,  th« 
proapMtiva  low*r  ti«r  parti«ip«nt  it  providing  xh» 
cartification  tot  out  bolow. 

2.  Tho  oortificatien  in  this  oImm  i«  •  nwtorial  nprooomation  of 
foot  upon  whieh  raliwico  wm  plMwl  whM  thia  trwwaetion  waa 
antorad  into,  (f  it  ia  latar  dMarminad  that  tha  proapactiva  iowar  tior 
participant  tcnowingty  randarad  mn  arronaoua  eanification,  in 
addition  to  othar  ramadiaa  availabta  to  tha  FadarH  Govammam.  tha 
dapanmant  or  agancy  with  whieh  thia  tranawition  eriginatad  may 
poraua  mttUM*  raniMdiaa.  inolu«Cng  auapanaion  and/or  dabaimant. 

3.  Tha  proapactiva  lowar  tiar  participant  shalt  provida  immadiata 
writtan  notioa  to  tha  parson  to  which  this  propose  is  submittad  if 
at  any  tima  tha  proapactiva  lowar  xiM  participant  laartia  that  its 
eartification  waa  arronaoua  whan  aubmittad  or  has  bMomo 
arronaoua  by  raaaon  of  ehangad  ciroumatancas. 

J 

4.  Tha  tarma 'covarad  tranaaotion.' "dsbarrad," -auapaodad,' 
tnaSgibla.*  lowar  ^m  oovarad  tranaactfon,'  ■participant,'  •  i^oraon  ' 
"piitnary  oovarad  tranaaotion.*  •  principal,*  propoa^.'  and 
■Votuntai«y  axdudad,*  aa  uaad  in  thia  dauaa,  hava  tha  maanings 
sat  out  in  tha  Oafinitiona  and  Covaraga  aactiona  of  rutas 
iniplamantingExacutivaOrdar  12549.  You  nwy  contact  tha  parson 
to  which  thia  propoaai  is  submittad  for  assistance  in  obtaining  a 
copy  of  those  ragulations. 

5.  Ths  prospaetiva  lowar  tiar  participant  agraaa  by  aubmitting  this 
proposal  that,  should  tha  propoaod  covorod  tranaaotion  bo  antarad 
into,  h  shaa  not  lutowin^  »rM»t  into  any  lowar  Hm  covarsd 
tranaaotion  with  a  parson  who  is  dabarrad,  auapandad,  daciarad 
inaigibia,  or  voluntarihr  axdudad  from  participation  in  this  eovorad 
tranaaction.  unlaM  authorizad  by  tha  dapanmarN  or  agancy  with 
which  thia  tranaaotion  originatad. 


e.  Tha  proapactiva  lowar  tit  participant  hiithar  agraas  by 
submitting  tNs  propoaai  that  H  wi«  induda  tha  dausa  titiad 

•eartification  Regarding  Dabamwn,  Suapanaion,  InalinbiBty  and 
Voluntary  Excluaion-lj>war  Tiar  Oovarad  Transactions,' 
without  modification,  in  a«  lowar  tiar  oovarad  tranaactiona  and  in 
all  sobcitationa  for  lowar  tit  covarsd  tranaactiona. 

7.  A  participant  in  a  covarad  tranaaotion  may  raly  upon  a 
eartifieation  of  a  proapactiva  participant  in  a  lowar  tiar  covarad 
tranaaotion  that  it  ia  not  dabarrad,  auapandad,  insHptils  or 
voluntarily  axdudad  from  tha  oovarad  transaction,  unla^  it 
Jinowstiw  ths  cortification  ia  arronaoua.   A  participant  may  dadds 
tha  method  and  f  ra<yiency  by  which  it  detemwtea  tha  digibiity  of 
its  prindpato.  Each  participant  may  but  Is  not  raqulrad  to,  chadt 
the  Nonproeuranrtent  List. 

8.  Nothing  eontdned  in  the  foregdng  shall  be  conatniad  to  require 
estabiishnrtent  of  a  system  of  records  in  order  to  render  in  good 
fdth  the  eartification  raqulrad  by  this  dauaa.  Tha  knowtadge 

and  infomtation  of  a  participant  is  not  required  to  exceed  that 
whieh  is  nonndly  poeseaaad  by  a  prudent  person  in  the  oidinarv 
course  of  business  dedings. 

9.  Except  for  trenaactiona  authorized  under  paragr^h  5  of  theee 
matnjctions,  if  a  participant  in  a  covarad  tranaactfon  knowingly 
enters  into  a  lower  tier  covered  tranaaotion  witit  a  paraon  who  is 
suspended,  debarred,  indigibte,  or  voluntarily  excluded  from 
P»b«pation  m  thia  tranaactfon.  in  addition  to  othar  ramadias 
availaUe  to  the  Fadard  Govemment.  tha  daparttnam  or  agancy 
with  whieh  this  traneaction  originated  nwy  pureue  availabio 
ranr»edies,  including  suspension  and/or  dabannant. 


CartiBueUmi 


NAME  OF  APf»UCANT 


PR/A  WARD  NUMBER  ANO/OR  PROJECT  NAME    I 


PRINTED  NAME  AND  THIE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80^14,  9/90  (Rsplacaa  GCS-009  (REV.12/88),  whieh  is  obsdete) 


UMI 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Comptot*  this  form  to  diaolose  lobbying  activitiM  pursuant  to  31  U.S.C  1352 
ISm  ravarsa  for  public  b»rti»n  diacloaura.l 


Approvad  by  OMa 
034a-0048 


1. 


ffi 


of  Fadarai  Action: 

I.  contract 

grant 
o.  cooparativa  agraanfMnt 
d.  loan 

a.  loan  guarantaa 
f .  loan  Ifwuranca 


2.       Stetw 


Sutua  of  Fadaral  Action: 
b«d/offar/application 
initial  award 
c.  post-award 


Nama  and  Addrsaa  of  Raporling  Entity:  | 

D     Prima  D       Subawardaa  ' 

Tiar ,  ff  known: 


Dialrict.  if  known: 


Fadarai  Dapanmant/Aoancr- 


Fadaral  Aetlen  Numbar.  if  known: 


3.       Bapi 

D 


lortTypa: 

a.  initial  filing 

b.  matarial  changa 


For  IMatarial  Clianga  Only: 
yaar  ___  quartar  _ 
data  of  last  raport 


H  Raporting  fotity  In  No.4  la  Subawardaa,  Entar 
Nama  and  Addraas  of  Mma: 


Cenaraaalonal  DIatrict  if  known: 


7.       Fadaral  Program  NamaA>a8criptian: 
CFDA  Numbar.  ifaootieaU»: 


9.       Award  Amount,  if  known: 


10.    a.  Nama  and  Addraaa  ol  Ubbying  Entity  Wagiatrant 
fff  indMduml.  Imat  nrnnm.  tint  natno.  Mil: 


b.  IndMduaia  Parforming 
diffarmnt  from  No.  lOmi 
(Imt  nmma,  first  rmr*9.  Ml): 


Ihchidhg 


11.  Aiiiawii  of  Paymaiit  ^i^se* 


wf  PByiwit  MitO  ■>  tfi't  ipp^'/J 


a.  uaah 

b.  iiHtliid;  ipiiify; 


iwUira 
walua 


10.  Typa  e«  PaymaiH  WsU  ■*  Ifnl  apptyff 


m.  latainar 
■  |j.  wia  tiiwa  faa 


V.  %AMiwritm 


d.  uwitiiigain  f— 
a.  dafarrad 


t.  utiif ;  ipaaify; 


^|^ll„.  ,ftiiulmrili 4 blTlifl        '       *"'■'■      '       '■■       ..in.— 1.1   ■■■■uiuaaalsl. 

Maiiibsilsl  uwiiautad.  fw  Paymaiil  Judicatad  in  Ham  lit 

I 


(wiiioawia  ii<    m    iM*^iu:*.0m 


OL 


IB.     euiilliiiiaUm  WiaaUai  eP  UL  atfUiad:         D    Vm- 


a    No 


16. 


Sria  tam  to  mttaiHit  kv  Ma  SI  U.S.C. 
•a  af  liMian  aaSuMaa  la  a  mmW 
•r  IM  wsa  «>*M)  i^*——  <MS  *taaa4  kv  *•  •»  ikawa 
mtmwmm^im  umittlwm.Vtt  ttitnmi  it  nmini 
m  SI  UMJB.  1SS3.  -ntt  !.<■■■  ■SiK  »■  ha  ii»ir>S  <a  *m 
„aM««nHrilr  MMl  «■  ka  aariMlB  «M  pi*ia  bapaaStA.  Any 
wtia  Wa  «»  ■>  *»  1 1 mtn*  *iHn—  **  N  «*<-«  ••"<* 
af  aat  law  Smi  SICOOO  mtt  m»  mam  *m  •100.000  to*  aaik 


Signatura: 
Print  Nama: 
TJtla:    


Tataphona  No. 


Data: 


Authoriiad  for  Local  WaproducHon 
Standard  Form  -  UX 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF^.  DISCLOSURE  OF  LOBBYING  ACTIVmES 

'"'         'fin  If  Hio  oiiam  III!  II     -  1 ^  ^      \^^  _  —-«.•.  «H  an  SF^ttiiA-VoiMiniwitr — -^-  -  -        — 


npon.  nofor  to  tfw  implomonllng  guidwMo  pubHohod 


d  by  ih.  Offloo  of  MonoQwnom  .Hi  iudQ^  for  «»dwi».|  Wormrt«r^ 

2.  MwrtHy  tfw  otatiw  of  tfw  oovwod  Fodorol  action. 

3.  Montify  Hm  appropriMo  nl-olfluaUuii  of  tfiio  raport.  H  thb  h  a  folew  uo « ,  u 

^formation  proviouaiy  raportMl.  ontar  t»»  yo7«ul  l^VJXSTi^ ^^^  ^^^T^UH^^^  "''•^  «•  *• 
l*«»«ourty  «*mhtad  roport  1^  tl*  roportin«\MrttvXr  *r^ 


4.  EmwtfwMnama 
«w  WPnwiala  dai 


^'  f!?!?^^'*^  program  nama  or  doacrlpiiuii  for  tfw  eovwad  FrnWal  .etia.  n-^  n  « •_ 

•.  GnMrthamoatappropfiaiaFadarali 
^npomtl  mfP)  numbar,  InvHatian 

'^  '^  »*««ai  aganeyl.  Inehida  praflxaa,  a.9..  'IVP-DE-WMM1 


^^Ti^^JT?'  numbar  Brant  announoanMnt  numbar.  tha  oontrawTJJi.  «  ETIII^ 
Bn»al  numbar  aaaianad  bv  tha  FmW.!  ...^^.i  i«-i.J --..--w.  ram,  ar  lean  award 


fcanli  wtiaUm  ui  iiul  a  T  ILL  A  Owiii„uatliiii  ChaaU.)  ia  aiiaUiad. 
16.    T»-«»«»y««9  «»««--- .IIP.  «Kl  data  tha  form,  prim  hia/har 


of  InfenMlMi  !•  aMimatorf  to  awMao*  30  nrimitM  pM 
^._^      _....  -  *•••  •atbaihtg  and  mahHilnlnB  *•  data  nudtil  and 

•ai^f  co««»«.  wganfcfl  tl»  bu«l«,  artlmata  Of  aay  otl^r  aapaet  of  thto  e«fc«d«,  of  laf.;«i^^ 


dmo  for  fwdawliif 


(FR  Doc.  98-5893  Filed  3-6-98;  8:45  am) 
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CFR  PARTS  AFFECTED  DURING  MARCH 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (iSa),  which 
ists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

91 10123 

97 10760.10761.10763 

382 10528 

Propoaad  Rules: 

39 10156,10157,10349. 

10572,  10573,  10576.  10579 

10783,11169,11171.  11381 

71 11382 


3  CFR 

Prodamattons: 

7068 10289 

7069 10487 

7070 10489 

7071 10741 

Exacutlva  Orders: 
12957  (See  Notice  of 

March  4.  1998) ii099 

12959  (See  Notice  of 

March  4.  1998) 11099 

13059  (See  Notice  of 

March  4,  1998) 11099 

5  CFR 

880 10291 


7  CFR 

2 11101 

900 10491 

929 10491 

982 10491 

989 10491 

1496 11101 

9CFR 

2 10493 

3 10493 

381 11359 

417 11104 

10  CFR 

600 10499 

Proposed  Rules: 

430 10571 

Ch-  1 11169 

11  CFR 

Proposed  Rules: 

100 10783 

114 10783 

12  CFR 

357 10293 

575 11361 

614 10515 

701 10743 

704 10743 

708 10515.10518 

712 10743 

740 10743 

Proposed  Rules: 

357 10349 

14  CFR 

71 10758 

39 10295.10297.10299. 

10301.  10519.  10523,  10527, 

11106,11108,11110,11112, 

11113.  11114,11116.  11367 

71 11118 


15  CFR 

70 10303 

Proposed  Rules: 

960 10785 

2004 10159 

17  CFR 

1 11368 

5 11368 

31 11368 

Proposed  Ruiss: 

200 „..11173 

230 10785 

240 11173 

249 11173 

10  CFR 

7 10970 

10 10970 

145 10970 

173 10970 

174 ,, 10970 

178 10970 

181 10970 

191 10970 

Propoesd  Rules: 

122 11383 

21  CFR 

173 11118 

514 10765 

558 10303 

Propoasd  RuIss: 

314 11474 

809 10792 

864 10792 

22  CFR 

41 10304 


24  CFR 

597 10714 

25  CFR 

256 10124 

Proposed  Rules: 

Ch.  Ill 10798 

26  CFR 

1 10305.10772 

Proposed  Rules: 

1 11177 

301 10798 


11 


28CFR 

60 11119 

61 11120 

29CFR 

PropoMdRulM: 

2200 10166 

30CFR 

870 10307 

916 10309 

943 10317 

PropoMdRulM: 

206 11384 

250 11385 

31CFR 

358 11354 

500 10321 

505 10321 

515 10321 

32CFR 

PropoMdRulM: 

323 11198 


I 
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33CFR 

117 


.10139.  10777 


38CFR 

2  11121 

3 11122 

17 11123 

39CFR 

PropoMdRulM: 

111 11199 

40CFR 

52 11370.  11372 

82        11084 

86       11374 

131 10140 

180 10537,  10543.  10545. 

10718 

264         11124 

265 11124 

300 11332.11375 

PropoMd  RuIm: 

52 11386.  11387 

131 10799 

180 10352,  10722 

264 11200 

265 11200 

300 10582,  11340 

r 
42CFR 

400 11147 

409 11147 

410 11147 

411 11147 

412 11147 

413 11147 

424  11147 


440 11147 

441      10730 

485 11147 

488 11147 

489  10730,  11147 

498 11147 

Propoaod  RuIm: 

Ch.lV 10732 

44CFR 

65       10144,  10147 

67 10150 

PropoMdRulM: 

67  10168 

206 10816 

46CFR    _ 

1611 11376 

PropoMdRulM: 

283 10264 

307 10173 

1602 :... 11393 

46CFR 

56 10547 

71 10777 

47CFR 

1      10153,  10780 

22      10338 

24    10153,  10338 

27 10338 

73 10345,  10346,  11376, 

11378.11379 

90 10338 

101 10338,  10778,  10780 

PropoMdRulM: 

1  10180 

25 11202 

73 10354,  10355,  11400, 

11401 
100 11202 

48CFR 

201 11522 

202 11522 

204 11522 

209 11522 

212 11522 

214  11522 

215 11522 

216 11522 

217         11522 

219 11522 

223 11522 

225 11522 

226 11522 

227    11522 

229 11522 

231 11522 

232 11522 

233 11522 

234 11522 

235 11522 

236 11522 


237 11522 

239 11522 

241  11522 

242  11522 

243 11522 

250 11522 

252 10499.  11522 

253 11522 

927 10499 

952 10499 

970 10499 

1511 10548 

1515 10548 

1552  11074 

1801 11479 

1802 11479 

1803 11479 

1804 11479 

1805 11479 

1814 11479 

1815 11479 

1816 11479 

1817 11479 

1832  11479 

1834 11479 

1835 11479 

1842 11479 

1844 11479 

1852       11479 

1853 11479 

1871 11479 

1872 11479 

PropoMdRulM: 

32         11074 

52 11074 

232  11074 

252 11074 

49CFR 

1  10781 

194 10347 

PropoMdRulM: 

383  10180 

384 10180 

571 10355 

653 10183 

654 10183 

50CFR 

21 10550 

600 10677 

622 10154,  10561 

648 11160 

660 10677 

679 10569,  11160,  11161, 

11167 

697 10154 

Proposed  RuIm: 

17      10817 

222  11482 

226 11482 

227 11482 

300 11401 

600 11402 

679 10583 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  QOING  INTO 
EFFECT  MARCH  9,  1998 

COMMERCE  DEPARTMENT 
International  Trade 
AdminlstratkMi 

Watches  and  watch 
movements: 
Allocation  of  duty 
-  exemptions- 
Virgin  Islands.  Guam. 
American  Samoa,  and 
Northern  Mariana 
Islands;  put)lished  2-5- 
98 

COMMCX>ITY  FUTURES 
TRADING  COMMISSION 

Contract  market  designation 
applications,  leverage 
commodity  registration,  etc.; 
fee  schedule;  published  3-9- 
98 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Miscellaneous  amendments; 
published  3-9-98 

ENVIRONIHeNTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  published  1-7-98 
Ohio;  published  1-8-98 
Superfund  program: 
National  oil  and  hazardous 
sutjstances  contingency 
plan- 
National  priorities  list 
update;  published  3-9- 
98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Arizona;  published  1-28-98 
Georgia;  published  2-4-98 
Texas;  published  1-29-98 

FEDERAL  EMERGENCY 

MANAGEMENT  AGENCY 

Disaster  assistance: 
Damaged  facilities 
restoration;  published  2-5- 
98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Rnancing 
Administration 

Medicare: 


Medicare  Part  B  services; 
application  of  inherent 
reasonableness;  published 
1-7-98 

INTERIOR  DEPARTMENT 

Watches  and  watch 
movements: 
Allocation  of  duty 
exemptions- 
Virgin  Islands.  Guam. 
American  Samoa,  and 
Northern  Mariana 
Islands;  published  2-5- 
98 

LEGAL  SERVICES 
CORPORATION 

Legal  assistance  eligibility: 
Maximum  income  levels; 
published  3-9-98 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  published  2-2-98 
Domier;  published  2-2-98 
Teledyne  Continental 
Motors;  correction; 
published  3-9-98 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Consumer  informabon: 
Uniform  tire  quality  grading 
standards;  published  9-9- 
96 

TREASURY  DEPARTMENT 
Intamal  Revenue  Service 
Income  taxes: 
Reorganizations; 
nonqualified  preferred 
stock;  published  1-6-98 
Reorganizations;  receipt  of 
rights  to  acquire 
corporation  securities; 
published  1-6-98 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 

AgriculturBl  Marlceting 

Service 

Federal  Seed  Act: 
National  organic  program; 
estabiishn^nt;  comments 
due  by  3-16-98;  published 
12-16-97 

Olives  grown  in  California; 

comments  due  by  3-19-98; 

published  2-17-98 
Peanuts,  domestically 

produced;  comments  due  by 

3-17-98;  published  1-16-98 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 
Crop  insurance  regulations: 


Nursery  crop;  1995  and 
prior  crop  years; 
comments  due  by  3-16- 
98;  published  1-29-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Nutrient  content  claims; 
"healthy"  definition; 
comments  due  by  3-16- 
98;  published  2-13-98 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Admlrtistration 

Agricultural  commodities 
standards: 

Inspection  services;  use  of 
contractors;  meaning  of 
terms  and  who  may  be 
licensed;  comments  due 
by  3-16-98;  published  1- 
15-98 

AGRICULTURE 
DEPARTMENT 

Rural  Business-CooperaUve 
Service 

Grants: 
Rural  business  opportunity 
program;  comments  due 
by  3-20-98;  published  2-3- 
98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Grants: 
Rural  business  opportunity 
program;  commerrts  due 
by  3-20-98;  published  2-3- 
98 

COMMERCE  DEPARTMENT 
Nstional  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Magnuson  Act  provisions- 
Essential  fish  habitat; 
comments  due  by  3-19- 
98;  published  2-20-98 
Northeastern  United  States 
fisheries — 

Hake;  comments  due  by 
3-17-98;  published  2-10- 
98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Futures  commisswn 
merchants  and  introducing 
brokers;  minimum  financial 
requirement  maintenance; 
comments  due  by  3-16- 
98;  published  1-14-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natk)nal  emissk>n  8tar)dards: 


GasoUne  distribution 
facilities;  bulk  gasoline 
terminals  and  pipefine 
breakout  statkxis;  limited 
exclusk>n;  comments  due 
by  3-17-98;  published  1- 
16-98 
Air  quality  implementation 

plans;  approval  and 

promulgatkxi;  various 

States: 

Massachusetts;  comments 
due  by  3-20-98;  pubfehed 
2-18-98 
Clean  Air  Act: 

State  operating  permits 
programs — 

Arizona;  comments  due 
by  3-16-98;  published 
2-12-98 
Pestkades;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  comments  due  by 
3-16-98;  published  1-14- 
98 

Diuron,  etc.;  comments  due 
by  3-16-98;  published  1- 
14-98 

Water  pollution;  eftkjent 
gukteNnes  fcx  point  source 
categories: 
Industrial  laundries; 
comments  due  by  3-19- 
98;  published  2-13-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Radk)  statkxis;  table  of 
assignments: 
Kerrtucky;  comments  due  by 

3-16-98;  published  1-28- 

98 

Washington;  comments  due 
by  3-16-98;  published  1- 
28-98 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  \oan  bank 
system: 

Financial  discksure 
statements;  comments 
due  by  3-19-98;  published 
2-2-98 

FEDERAL  TRADE 
COMMISSION 

Adjudkatory  proceedings; 

rules  of  practee: 

Clarificatkxi  and 
streamlining;  comments 
due  by  3-16-98;  published 
2-13-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmlnistratkNi 

Food  additives: 
Sodium  mono-  and  dimethyl 
naphthalene  suHonates; 
comments  due  by  3-16- 
98;  published  2-12-98 


IV 
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Food  for  human  consumption: 
Food  labeling— 
Hard  candies  and  breath 

mints;  relerence  amount 

and  sennng  size 

declaration;  comments 

due  by  3-16-98; 

published  12-30-97 
Nutrient  content  daims; 

"healthy"  definition; 

comments  due  by  3-16- 

98;  published  12-30-97 

Medical  devices: 
Gastroenterology-urotogy 
devices- 
Penile  rigidity  implants; 
redassiAcation; 
comments  due  by  3-16- 
98;  published  12-16-97 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oi  and  gas  leasing— 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  that  would  result 
in  lower  royalties  from 
Federal  teases; 
comments  due  by  3-16- 
98;  published  1-13-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Howell's  spectacular 
thelypody;  comments  due 
by  3-16-98;  published  1- 
13-98 


1998 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan  j 

submissions:  f 

Texas;  comments  due  by  3- 
16-98;  published  2-13-98 

NATIONAL  MEDIATION 
BOARD 

Freedom  of  Information  Act; 
implementation: 
Fee  schedule;  comments 
due  by  3-16-98;  published 
2-13-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Ports  and  waterways  safety: 
Pugel  Sound,  WA;  regulated 
navigation  area; 
clarification;  comments 
due  by  3-19-98;  published 
2-17-98 
Regattas  and  marine  parades: 
City  oi  Fort  Lauderdale 
Annual  Air  &  Sea  Show; 
comments  due  by  3-19- 
98;  published  2-17-98 
Miami  Super  Boat  Race; 
comments  due  by  3-19- 
98;  published  2-17-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Alexander  Schleicher, 
comments  due  by  3-16- 
98;  published  2-12-98 


Boeing;  comments  due  by 
3-17-98;  published  1-16- 
98 
Bombardier;  comments  due 
by  3-19-98;  publiehed  2- 
17-98 
Cessna;  comments  due  by 
3-16-98;  published  1-23- 
98 
Day-Ray  Products,  Inc.; 
comments  due  by  3-16- 
98:  published  2-19-98 
Diamond  Aircraft  Industries; 
comments  due  by  3-17- 
98:  published  2-11-98 
Diamond  Aircraft  Industries 
GmbH;  comments  due  by 
3-17-98;  published  2-13- 
98 
FoWcer,  comments  due  by 
3-16-98;  published  2-12- 
98 
General  Electric  Aircraft 
Engines;  comnrtents  due 
by  3-16-98;  published  1- 
13-98 
Qlaser-Dirt(s  Flugzeugbau 
GmbH;  comments  due  by 
3-19-98;  published  2-26- 
98 
SOCATA  Groupe 
Aerospatiale;  comments 
due  by  3-16-98;  published 
2-12-98 
Superior  Air  Parts,  Ina; 
co*T»ments  due  by  3-20- 
98;  published  2-18-98 
Class  D  and  E  airspace; 
comments  due  by  3-20-98; 
published  2-18-98 
Class  E  airspace;  comments 
due  by  3-20-98;  published 
2-18-98 


TRANSPORTATION 
DEPARTMENT 

Mamtme  Adminlstoatlon 

Vassal  financing  assistance: 

Obligation  guarantees;  TtOe 
XI  program;  piMng 
customers  first;  comments 
due  by  3-19-98;  pubfished 
2-17-98 

TRANSPORTATION 
DEPARTMENT 

Rsasarch  and  Spsdal 
Programs  Administration 

Pipeline  sa^: 

Voluntary  specifications  and 

standards,  etc.;  periodic 

updates;  comments  due 

by  3-19-98;  published  2- 

17-98 

TREASURY  DEPARTMENT 

OomptroHer  Of  ttw  Currency 

National  banks: 

Municipal  securities  dealers; 
reporting  and 
recordkeeping 
requiremwTts;  comments 
due  by  3-17-98;  published 
1-16-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Investment  income;  passive 
activity  income  and  toss 
mies  for  publicly  traded 
partnerships;  comments 
due  by  3-19^;  published 
12-19-97 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register  is 
published  weeMy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA(Ust  of  CFR  Sections     ' 
Affected),  whtoh  is  revised  monthly. 

The  CFR  is  available  freeonHine  through  the  Government  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  infomiation  about  GPO  /Access  can  the  GPO  User 
Support  Team  at  1-S88-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscriptk)n  to  all  revised  paper  volumes  is 
$951 .00  domestfc.  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  Al  orders  must  be  ' 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
tetephoned  to  the  GPO  Order  Desk,  IMonday  through  Friday,  at  (202) 
512-1800  from  8M  a.m.  to  4KX)  p.m.  eastern  tinrie,  or  FAX  your 
charge  orders  to  (202)  51 2-2250. 

"•"I*  Stock  Number 


1.  2  (2  Reserved) (869-034-00001-1) 5.00     *Jan.  1,  1998 


3  (1996  Complation 
and  Parts  100  and 
101) 


(869-032-00002-6) 


20.00 

* (86W)34-00003-7) JM 

SParts: 

1-*W  (869-032-00004-2) J4.00 

^Si^^  T/l (869-03W)0005-l) 26«) 

1200-End,  6  (6 

R««ve<fi (86W)32-0000fr^  .. 

7  Parte* 

2:2f^ (869-03W)0007-7) 26«) 

27-a  (869-032^)0008-5) 30.00 

53-209 (869-032-00009-3) 22.00 


'Jan.  1.  1997 
*Jan.  1,  1998 

Jon.  1,  1997 
Jan.  1, 1997 


33«)       Jan.  1,  1997 


ZIO-W (869-O3W)001O-7) 44.00 

300-399 (869-032-00011-5) 

tBKHm (869-032-O0012-3) 

700-899 (869-032-00013-1) 

90O'-W9 (869-032^)0014-0) 

1000-1199 (869-032-00015-8) 

1200-1499  ...„ (869-032-00016-6)  , 

1500-1899  (869-032-00017-^) . 

1900-1939 (869-032^)0018-2)  . 

1940-1949  (869^)32-00019-1)  . 

1950-1999  (869-032-0002(M)  . 

2000-End  ..„ (86W)32^)0021-2)  . 

8 (869-03M0022-1)  . 

9  Parts: 

l-W  (869-032-00023^  . 

200-«nd  (869-032-00024-7). 

10  Parts: 

0-50 (869-032-00025-5)  . 

51-199 (869-032-00026-3)  . 

200-499 (869-032-00027-1)  . 

500-End  (869^)32-00028-0) .. 

"  (86W)32-00029u8)  .. 

12  Parts: 

1-199  (869-032-00030-1)  .. 

200-219 (869-032-00031-0)  .. 

220-299 (869-032-00032-8)  .. 

300-499 (869-032-0003W)  .. 

500-599 (869-032-00034^)  .. 

«0-End  (869-032-00035-2)  .. 

^3  (869-032-00036-1)  .. 


22.00 
28.00 

i\sa 

40.00 
45i)0 
33A) 
53A) 
19A) 
40  A) 
42A) 
20.00 

39.00 
33.x 

39X)0 
31A) 
30.00 
42.00 


Jan.  1, 1997 
Jan.  1, 1997 
Jan.  1. 1997 
Jan.  1, 1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jaa  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 

Jan.  1,  1997 
Jan.  1, 1997 

Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1. 1997 
Jan.  1,  1997 


20.00   Jan.  1,  1997 


16.00 
20.00 
34.00 
27.00 
24.00 
40.00 

23.00 


Jon.  1,  1997 
Jon.  1,  1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 


Tltte 


Stock  Number 


14  Parts: 

];;59     (869-032-00037-9) 

*0-I39. (869-032-00038-7) 

1^5-199 (869-032-00039-5) 

200-1199  (869-032-00040-9) 

1200-End (869-032-00041-7) 

15  Parts: 

^^" —  (869-O32-00042-5) 

300-799 (869-032-00043-3) 

*00-€nd  (869-032-00044-1) 

16  Parts: 

0-999  (869-032-00045-0)  . 

1000-End (869-032-00046-8)  . 

17  Parts: 

1:J[99  (869-032-00048^)  . 

200-239 (869-032-00049-2)  . 

240-End  (869-032-0005(^6)  . 

18  Parts: 

I;;399  (86W)32-0005M)  . 

<00-€nd  (869-032-00052-2)  . 

19  Parts: 

1-140  (869-032-00053-1) . 

li'-199 (869-032-00054-9)  . 

200-End  (869-032-00055-7)  . 

20  Parts: 

1;;399.. (869-032-00056-5)  .. 

fOO-499 (869-032-00057-3)  .. 

500-End  (869-O32-00058-1)  .. 

21  Psfts: 

1;^  •■•■ (869-032-00059-0)  .. 

100-169 _  (869-032-00060-3)  .. 

170-199 (86W)32H)0061-1) 

200-299 „ (869-032-00062^ 9.00 

30^ (869-03MOO&3-8) 50.00 

500-599 (869-032-00064^) 28.00 

«0-799 (869-032-0006S^) 9.00 

?00;;1299 (86W)32-00066-2) 31  J)0 

1300-End (869-032-00067-1) 13.00 

22  Parts: 

1:;299  (869-032-00068^  . 

300^nd  - (869-032-00069-7)  . 

23  (86W)32-00070-1)  . 

24  Parts: 

0;J[99.. (869-032^)0071-^  . 

200-499 (869-032-00072-7)  . 

500-699 -....(869-032-00073-5)  .. 

700-1699 (869-032^)0074-3)  .. 

170O-End (869-032-00075-1)  .. 

25 (86W)32-00076-0)  .. 


Price      RevisionDate 


44.ra 
38.00 
16.00 
30.00 
21.00 

21. ra 

32.00 
22.00 

30.00 
34.00 

21.00 
32.00 
40  A) 

46.00 
14.00 

33.00 
30J)0 
16.00 

26.00 
46.00 
42.00 

21i)0 
27.00 
28.00 


42.00 
31.00 

26.00 


32.00 
29  A) 
18A) 
42  A) 
18.00 

42.00 
26  Parts: 

§§10-1-1.60  (869-032-00077-8) 2\JXi 

§§  1.61-1.169 (869-032-00078-6) 44J)0 

§§  1.170-1  JOO (869-032-00079S4) 31.00 

§§  1  J01-1.400 (869-032-00080-8) 22A) 

§§  1401-1.440  .„ (869-032-00081-6) 39.00 

§§1.441-1500  (869-032-00082-4)  22.00 

§§  1.501-1.640 (869-032^)0083-2) 28A) 

§§  1.641-1.850 (86«)32-00084-1) 33.00 

§§  1.851-1.907 {869-03M0085^ 34J)0 

§§  1.908-1.1000 (86W)32-00086-7) 34i)0 

§§1.1001-1.1400  (86W)32-00087-5) 35J0 

§§  1.1401-€nd  ....^ (86^-032-00088-3) 45A) 

2-29  (869-032-00089-1) 36.00 

30-39  (869-O32-0009O-5) 25.00 

40-49  (869-032^)0091-3) 17.00 

50-299 (869-032-00092-1) 18A) 

300-499 (869^)32-00093-0) 33.00 

500-599 (869-032-00094-8) 6.00 

«0-End  (869-032-00095-3) 9.50 

27  Parts: 

1-199  


Jon.  1,  1997 
Jan.  1, 1997 
Jon.  1,  1997 
Jon.  1,  1997 
Jon.  1,  1997 

Jon.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 
Jon.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 


Apr.  1, 
Apr.  1. 


1997 
1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.1,  1997 
Apr.  I,  1997 

Apr.  1,  1997 


Apr, 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apf. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
*Apr. 
Apr. 


.  1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,1997 
1.  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,  1997 
1,1997 
1,  1997 
1.  1997 
1,  1997 
1,  1997 
1,  1997 
1.  1990 
1,  1997 


(869-032-00096-4) 48.00   Apr.  1,  1997 


UMI 


VI 


I 
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TIM 
200-End 


Stock  Numbar  Pr>c« 

.  (86W)32-00097-2) 17.00 


28  P«rt»: ,^  ^ 

1-42  (869-032-00098-1) 36.00 

43.end  (869-032-00099-9)  30.00 

29  Parts:  

0^99     {869^J32-00100-5) 27.00 

100^99 (869-032-OOlOM) 12.00 

50(W99 (869-032-00102-2) 41.00 

900-1899  (869-032-00103-1) 21.00 

1900-1910  (§§  1900  to 

)910.999) (869-O32-00104-9) 43.00 

1910  (§§1910.1000  to 

end)  (869^)3^00105-7) 29.00 

191 1-1925  (869-032-00106-5) 19.00 

1926 (869^)32-00107-3) 31.00 

1927-£nd - (869-032-00108-1) 40.00 

30  Parts: 

1-199    (869-032-00109-0) 33.00 

200-699 (869^)32-001  tO-3) 28.00 

700-€nd  (86W)32-001 1 1-1) 32.00 

0-199  (869-032-00112-0) 20.00 

200-*nd  (869-032-00113-8) 42.00 

1-39,  Vd.  I 15.00 

1-39,  Vo«.  It '9.00 

1-39,  Vd.  IN 'ft-OO 

1-190  (869^)32-00114^) 42.00 

191-399 (869-032-00115-4) 51.00 

400-629 (8«9^J3W)01 16-2) 33O0 

630-699 - {8»-032-001 17-1) 22.00 

700-799 (869^)3^001 18-9) 28.00 

800-End  (869-032-00119-7) 27.00 


Revision  Data 
Apr.  1,  1997 

July  1,  1997 
July  1,  1997 


Till* 


Stock  Numbor 


Prico 


1-124  {869-032-00120-1) 27.00 

125-199 (869M)3M0121-9) 36.00 

200-€nd  (869-032-00122-7) 31.00 

MParts: 

1-299  -  (86W)3M0123-5) 28.00 

300-399 -  (86W)32-00124-3)  .-...  27.00 

400-End  (86W)3>O0125-l) 44.00 

3S „ (869^)32-00126-0) 15.00 

1-199  :....  (869^)32-00127-8) 20.00 

200-299 (869-032-00128-6) 21-00 

300-€nd  (869^)3M0129^) 34.00 

37 {869^)32-00130-«) 27.00 

3SParta: 

0-17  (86W)32-00131-6) 34.00 

18-&KJ  (86WB2-00132-4) 38.00 

39  (869-032-001 3J-2) 23.00 

40  Parta: 

1-49  (869-032^)0134-1) 31.00 

50-51  (869-O32-O0135-9) 23i)0 

52  (52.01-52.1018) (869-032-00136-7) 27.00 

52  (52.1019-€nd)  (869-032-00137-6) 32.00 

S>59  (86W)32-0013»-3) 14.00 

60    (869^)32-00139-1) 52.W 

61-62  (869^)32-00140-5) 19.00 

63-71  (869-032-00141-3) 57.ro 

72-80  (869-032-00142-1) 35.ro 

81-85  (869-O32-O0143-0) 32.ro 

86  (869-032-roi44-8) 50.ro 

87-135 (869-032-roi45-6) 40.ro 

136-149 (869^)32-roi46^) 35.ro 

150-189 (869-032-roi47-2) 32.ro 

190-259 (869-032^)014ft-l) 22.ro 

260-265 {869-032-roi49-9) 29.ro 

266-299 (869-032-roi5O-2) 24.ro 


Julyl,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 
July  1. 1997 

2Juty  1,  1984 
2July  1,  1984 
ajiiy  1,  1984 
July  1,  1997 
Juty  1.  1997 
Jut»  1.  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 

July  1,  1997 
July  1,  1997 
July  1.  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
JiJy  1,  1997 
July  1,  1997 
Jiiy  1,  1997 
i\ti  1,  1997 
JJy  1, 1997 
JJy  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
J«ly  1,  1997 


300-399 (869-032-00151-1) 27.00 

40O424 (869-032-roi52-9) 33.00 

425-699 (869-032-00153-7) 40.ro 

700-789 (869^2«)154-5) 38.M 

790-tnd  (869-O32^)0155-3i 19.ro 

41  Chapters:  „„ 

1,  1-1  to  1-10 3.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13«) 


3-6 

7  .. 

8  .. 

9  .. 
10-17 


i4.ro 

6O0 
4.50 

i3.ro 

9.50 


RoviskinDato 

July  1,  1997 
sjuly  1,  1996 
July  1,  1997 
July  1, 1997 
July  1,  1997 

sjuly  1,  1984 
sjuty  1,  1984 
3July  1, 1984 
3July  1.  1964 
sjuly  1,  1984 
JJuly  1,  1984 
iJuly  1,1984 
3July  1,1984 
JJuly  1,1984 
sjuly  1,1984 
iJiiy  1,1964 
July  1, 1997 
July  1,  1997 
July  1, 1997 
July  1,  1997 


18,  Vol.  I,  Ports  1-5  3.00 

18,  Vd.  11,  Pans  6-19 - 300 

18,  Vd.  Ill,  Ports  20-52  .- 13O0 

19-100     - i3.ro 

1-lM  {869-032-roi56-l) 14.ro 

101      (869-O32Hroi57-0) 36.ro 

102-2ro (86^032-ai58-4) 17.ro 

201-€fxl  - {869-032-M159-*) 15.ro 

1-399  ....'. (869-O32-OT16O-0) 32.ro  Oct.  1,  1997 

400,429 (869-032-roi61-8) 35.ro  Oct.  1,  1997 

430-€nd  (869^)32-roi62-6) SOW  Oct.  1, 1997 

43  Pvta: 

1-999    (8«M32-«163-«) 31.M  Oct.  1,  1997 

1000-WKl  (869-032«)164-2) 5000  Oct.  1,  1997 

44 (869-032-M165-1) 31.ro  Od.  1. 1997 

45  Parts: 

1-199  - -....(869-03200166-9) 30.M  Oct.  1,  1997 

200-499 (869-032-roi67-7) 18.M  Oct.  1,  1997 

500-1199 (869-03200168-6) 29O0  Oct.  1,  1997 

1200-€nd - (869O32-0016M) 39.ro  Oct.  1, 1997 

46  Parts: 

1^     (869^)3200170-7) 2600  Oct.  1.  1997 

41-69  (869-032O0171-6) 72J0O  Oct.  1.  1997 

70-89  (869-032-00172-3) USXi  Oct.  1,  1997 

90-139  ....„ (869^B2-M17>1) 27.ro  Od.  1,  1997 

140-155  (86903200174-0) IS-M  Od.  1,  1997 

156-165 (869-03200175^) 2aro  Od.  1,  1997 

166-199 (869-032001 76-«) 26.ro  Od.  1,  1997 

200-499 (869-032001 77-4) 21.ro  Od.  1.  1997 

500-End  (869-032001 78-2) 17.ro  Od.  1.  1997 

0-19   (869-032-00179-1) 34.ro  Od.  1,  1997 

20-39  (869-03200180^) 27.M  Od.  1,  1997 

40-69  (869-032-«181-2) 23.M  Oct.  1,  1997 

70-79  (869-032-roi82-1) 33.ro  Od.  1,  1997 

80*KJ  (869-028-00186-6) 39.ro  Oct.  1,  1996 

48  CtMptsrs: 

1  (Ports  1-51)  (869-032-001 8*-7) 5300  Od.  1.  1997 

1  (Ports  52W  (869-032O0185-5) 29.ro  Oct.  1,  1997 

2  (Pats  201-299) (869-032O0186-3) 35.ro  Oct.  1, 1997 

3-6    (869-032O0T87-1) 29.ro  Od.  1,  1997 

7-14     (869-032O0l8fr0) 32.ro  Od.  1,  1997 

15-28  (869-032O018W) 33.ro  Od.  1,  1997 

29-&K1  (869-028-roi94-7) 25.ro  Od.  1,  1996 

49Partr. 

1-99              (869-032-roi9>-0) 31.ro  Od.  1,  1997 

lOO-lSs" (869O28-00196-3) 50.ro  Od.  1,  1996 

186-199 (86903200193-6) 11.ro  Od.  1,  1997 

200-399 (869-032^)0194-4) 43.ro  Oct.  1,  1997 

400-999  (869-03200196-2) 49.ro  Oct.  1,  1997 

1000-1199 (869-032O0196-1) 19.ro  Od.  1,  1997 

1200-€nd (869-03200197-9) 14.ro  Od.  1, 1997 

50  Parts: 

1-199  (869-026O020M) 34.ro  Oct.  1,  1996 

200-599 (869-032O0199-5) 22.ro  Od.  1,  1997 

600-End  (869O28-00204-6) 26.ro  Oct.  1,  1996 

CFR  Index  and  Findings  

Aids (869-032-00O47-6) 45.ro  Jan.  1,  1997 
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Complete  1998  CFR  set 951.00  1999 

Microfiche  CFR  Edition: 

Subscription  (mailed  OS  Issued) 247.OT  1993 

''^^'Wuai  copies joq  ,995 


'     Complete  set  (one-time  rTK*>g) 247  00  1997 

Complete  set  (one-time  mamg)  264^00  19% 

.J,!?2^/**  ?  *  °"  ******  compiolion,  this  volume  and  al  previous  volumM 
shoiid  be  retoned  OS  opeffmnent  reference  source  "  p-'^ww  »aumes 

JfTl  ^JL  ""  f^  or  32  CFR  Pots  l-l«9  contam  0  rwte  or«y  (or 
Ports  1-39  ndusnw.  For  the  ful  »ext  or  me  Defense  AcauisitiQrBLSrL^ 
^J-y^.  cons^  the  three  CFR  voKxnes  ^  r:,  iST^.'SSS; 

,  '^!^L^  ';  "•*  •**»"  <^  *'  CW  Chapters  )-tOO  contains  a  note  ontv 
?cS^*,'.l'if  "^.^  tt*  M  text  or  pr<S^"rSl2 

1  'i«o*'Iir^£^  '?J!?*  ^2I^„*^*  promulgated  dmg  the  period  Apr. 

1  'iSs'jni^!!^  .S.^'^lr^  "^^  fO'^^'ica^  di«ig  me  period  J»iy 
1    ,^7°?r^^r2^*°'^''°'^*^*^«P'«~'90*«^duwg  the  period  >^^ 
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The  United  States  Government  Manual 
1997/1998 

As  the  official  handbook  of  the  Federal  Government,  the 
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Phone  your  orders  (202)  512-1800 
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Rules  and  Regulations 


Federal  Register 

Vol.  63,  No.  46 
Tuesday,  March  10,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ck>cuments  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  723 
PIN  0560-AE96 

Amendment  to  the  TotxKxo  Marketing 
Quota  Regulations 

agency:  Farm  Service  Agency.  USDA. 
ACTION:  Final  rule. 

summary:  This  rule  adopts  as  final,  with 
minor  technical  changes,  the  proposed 
rule  published  in  the  Federal  Register 
on  March  21,  1997  (62  FR  13546).  The 
rule  amends  the  tobacco  marketing 
quota  regulations  to:  Provide  for  making 
quota  "inequity  adjustments"  on  a 
"common  ownership  unit"  basis  rather 
than  strictly  on  a  "farm"  basis; 
eliminate  unduly  restrictive  deadlines 
for  the  mailing  of  certain  quota  notices; 
permit,  for  hurley  and  flue-cured 
tobacco,  disaster  transfers  to  be  made  by 
cash  lessees,  from  cash  rented  farms, 
without  the  owner's  signature;  provide 
greater  flexibility  in  the  setting  of 
penalty  amounts  for  hurley  and  flue- 
cured  tobacco  producer  violations; 
eliminate  a  provision  that  requires 
yearly  publication  in  the  Federal 
Register  of  routine  penalty 
computations;  remove  regulations 
governing  the  1994-calendar  year  only 
"domestic  marketing  assessment", 
which  was  applicable  to  the  use  by 
certain  cigarette  manufacturers  of  set 
percentages  of  domestic  tobacco;  codify 
certain  routine  statutory  provisions 
concerning,  and  penalties  related  to. 
setting  hurley  and  flue-cured  tobacco 
national  marketing  quotas;  and  add 
several  technical  changes.-including 
changes  to  reflect  a  recent 
reorganization  of  the  Department  of 
Agriculture. 

EFFECTIVE  DATE:  March  10. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Lewis,  Jr.,  Agricultural  Program 


Specialist,  Tobacco  and  Peanuts 
Division,  Farm  Service  Agency,  United 
States  Department  of  Agriculture 
(USDA),  1400  Independence  Avenue. 
SW,  STOP  0514,  Washington,  DC 
20250-0514.  telephone  202-72(M)795. 
SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  and  therefore  was  not 
reviewed  by  0MB  under  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Farm  Service  Agency  (FSA)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rule  making  with  respect  to 
the  subject  matter  of  this  rule. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases — 
10.0514. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environment  evaluation  that  this  action 
will  have  no  significant  impact  on  the 
quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24,  1983). 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  final  rule  are  not 
retroactive  and  preempt  Staie  laws  to 
the  extent  that  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  any  legal  action  is  brought 
regarding  determinations  made  under 
provisions  of  7  CFR  part  723.  the 
administrative  appeal  provisions  set 
forth  at  7  CFR  part  780  and  7  CFR  part 
711,  as  applicable,  must  be  exhausted. 


Paperwork  Reduction  Act 

This  final  rule  does  not  contain  new 
or  revised  information  collection 
requirements  that  require  approval  by 
OMB  under  the  Paperwork  Induction 
Act  (44  U.S.C.  3507  et  seq).  The 
information  collections  required  in  7 
CFR  part  723  have  previously  been 
cleared  under  OMB  control  number 
0560-0058. 

Discussion  of  Comments 

Thirty  comments  were  received  from 
the  public  in  response  to  the  proposed 
rule  which  was  published  in  the 
Federal  Register  at  62  FR  13546  (March 
21,  1997).  Twenty-eight  were  from 
tobacco  producers,  one  from  a  State 
farm  organization  and  one  from  a 
college  student.  Only  one  comment  was 
unfavorable  and  it  expressed  concern 
about  the  health  issues  of  tobacco  which 
are  beyond  the  scope  of  this  proceeding. 
Accordingly,  the  rule  has  been  amended 
with  technical  changes  for  clarity  and 
those  corrections  include  new  cross 
references  in  723.309  and  in  723.410  to 
723.409  as  amended  in  the  rule.  The 
latter  specifies  that  where  more  than 
one  party  is  responsible  for  the  mis- 
marketing  of  tobacco,  all  parties  are 
ultimately  jointly  liable  for  the 
remittance  of  the  penalty  amount  to  the 
government  if  the  party  who  is  normally 
assigned  the  duty  of  making  the 
payment  fails  to  make  the  payment. 
Also,  to  avoid  any  controversy  and 
make  clear  that  the  rule  is  all- 
encompassing,  certain  references  have 
been  changed  to  specify  that  any  party, 
regardless  of  how  they  would  normally 
classify  themselves,  that  aids  in  the  mis- 
marketing  of  suspicious  tobacco  can  be 
liable  for  remitting  the  penalty  amount 
to  FSA.  This  is  not  an  expansion  of  the 
rule  as  any  such  aid  would  permit  such 
a  person  to  be  considered  a  "dealer"  in 
tobacco  within  the  meaning  of  the  rule. 

List  of  Subiects  in  7  CFR  Part  723 

Acreage  allotments.  Dealers,  Domestic 
cigarette  manufactures.  Marketing 
quotas.  Penalties,  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  723  is  amended  as 
follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 
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Authority:  7  U.S.C.  1301, 1311-1314, 
1314-1, 1314b.  1314b-l,  1314b-2,  1314c, 
1314d,  13146, 1314f,  1314i.  1315, 1316, 1362, 
1363, 1372-75, 1377-1379, 1421, 1445-1  and 
1445-2. 

2.  Section  723.104  is  amended  by 
adding  definitions  for  "common 
ownership  imit",  "Farm  Service 
Agency",  and  "FSA"  in  their  proper 
alphabetical  order  to  read  as  follows: 

f  723.104    Definitions. 

•  •        •        •        • 

Common  ownership  unit.  A  conmion 
ownership  unit  is  a  distinguishable  part 
of  a  farm,  consisting  of  one  or  more 
tracts  of  land  with  the  same  owners,  as 
determined  by  FSA. 

•  *        *        •        • 

Farm  Senrice  Agency.  An  agency 
within  the  U.S.  Department  of 
Agriculture. 

FSA.  The  Farm  Service  Agency. 

•  •        •        •        • 

3.  Section  723.210  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f723.210    Corrections  of  •rrora  and 
•dlualing  InsquitiM  In  acreage  allotments 
and  martoting  quotas  for  old  farms. 

(d)  Making  certain  adjustments  on  a 
common  ownership  unit  basis. 
Notwithstanding  other  provisions  of  this 
section,  inequity  adjustments  may  be 
allotted  by  common  ownership  imit 
rather  than  by  farm  when  it  is 
determined  by  the  county  FSA 
committee  that  the  making  of  the 
allocation  on  that  basis  provides  greater 
equity. 

S  723.213    [Amended] 

4.  Section  723.213  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as 
paragraph  (c). 

5.  Section  723.216  is  amended  by 
revising  paragraphs  (a)  introductory 
text.  (a)(2)(ii)(A)  and  (a)(2)(iii)(A)  to  read 
as  follows: 

$723,216    Transfers  of  tobacco  acreage 
allotment  or  marketing  quota  by  sale,  lease, 
or  owner. 

(a)  General.  The  allotment  or  quota 
established  for  a  farm  may  be 
transferred  to  another  farm  to  the  extent 
provided  for  in  this  section.  For 
transfers  by  sale,  common  ownership 
units  on  a  farm  may  be  considered  to  be 
separate  farms.  Transfers  are  not 
permitted  for  cigar  binder  (types  54  and 
55)  tobacco  allotments. 

(D*   *  • 


(2) 
(ii)' 


(A)  Leases.  The  owner  and  operator  of 
the  transferring  farm  and  the  owner  or 
operator  of  the  receiving  farm.  For 
leases  made  imder  the  disaster 
provisions  of  this  section,  the  signature 
of  the  owner  of  the  transferring  farm 
will  not  be  required  if  the  FSA 
determines  that  the  farm  is  cash  leased 
for  the  current  crop  year  and  that  the 
owner  does  not  share  in  the  crop. 

(B)*  •  * 

(iii)*  *  • 

(A)  Leases.  The  owner  of  the 
transferring  farm  and  the  owner  or 
operator  ofthe  receiving  farm.  For 
leases  made  under  the  disaster 
provisions  of  this  section,  the  signature 
of  the  owner  of  the  transferring  farm 
will  not  be  required  if  the  FSA 
determines  that  the  farm  is  cash  leased 
for  the  ciurent  crop  year  and  that  the 
owner  does  not  share  in  the  crop. 


quota  limitations,  or  otherwise  avoiding 
provisions  of  this  part  or  part  1464  of 
this  title; 


723.308    [Amended] 

6.  Section  723.308  is  amended  by 
adding  "and  announced  annually"  after 
"determined"  in  the  first  sentence  and 
removing  the  second  sentence. 

§723.300    [Amended] 

7.  The  introductory  text  in  §  723.309 
is  amended  by  adding  the  words 
"Subject  to  any  additional  requirements 
or  provisions  for  remittances  which  are 
contained  in  §  723.409  of  this  part", 
before  the  words  "The  persons  to  pay." 

8.  Section  723.409  is  amended  by 
revising  the  heading,  paragraphs  (a),  (b). 
(e)(1).  (e)(2)  introductory  text,  and  (f) 
and  by  removing  paragraph  (g),  to  read 
as  follows: 

§  723.409    Producer  violations,  penalties, 
false  identification  collections  and 
remittances  by  dealere,  buyers,  handlers, 
warehouses,  and  other  parties;  related 
Issues. 

(a)  Generally — (1)  Circumstances  in 
which  penalties  are  due.  A  penalty  shall 
be  due  on  all  marketings  from  a  farm 
which  are: 

(i)  In  excess  of  the  applicable  quota  or 
allotment: 

(ii)  Made  without  a  valid  marketing 
card; 

(iii)  Made  under  circumstances  where 
a  buyer  or  dealer,  or  their  agents,  know, 
or  have  reason  to  know,  that  the  tobacco 
was,  or  is,  marketed  in  a  manner  which 
by  itself  or  in  combination  with  other 
marketings  is  designed  to,  or  has  the 
effect  of.  defeating  the  purposes  of  the 
tobacco  price  support  and  production 
adjustment  program,  avoiding  marketing 


(iv)  Falsely  Identified;  or, 

(v)  Marketings  for  which  the  producer 
or  other  party  fails  to  make  a  proper 
account  as  required  by  the  provisions  of 
this  part. 

(2)  Amount  ofthe  penalty.  The 
amount  of  the  penalty  shall  be  the 
amount  computed  by  multipljring  the 
penalty  rate  by  the  penalty  quantity. 

(3)  Penalty  rate.  The  penalty  rate  for 
piuposes  of  this  section  is  that  rate 
which  is  computed  as  the  penalty  rate 
per  pound  for  the  applicable  kind  of 
tobacco  under  §  723.308,  except  to  the 
extent  that  a  converted  penalty  rate  may 
be  used  as  provided  for  in  this  section. 

(4)  Penalty  quantity.  The  penalty 
quantity  for  purposes  of  this  section  is 
the  quantity  of  tobacco  that  is 
determined  by  the  county  FSA 
committee  subject  to  the  Director's 
review  to  be  subject  to  penalty, 
provided  further  that: 

(i)  For  hurley  and  flue-cured  tobacco, 
the  penalty  quantity  for  piuposes  of  this 
section  shall  be  the  amount  of 
marketings  from  the  £arm  in  excess  of 
103  percent  of  the  farm's  effective 
marketing  quota  for  that  year,  except 
that  if  the  violation  involves  false 
identification  or  a  failure  to  accoimt  for 
tobacco,  the  FSA  may,  in  its  discretion, 
depending  on  the  natiue  of  the 
violations,  use  as  the  {lenalty  quantity 
an  amount  up  to  25  percent  of  the  farm's 
effective  marketing  quota  plus  100 
percent  ofthe  farm  yield  on  any  excess 
acreage  for  the  farm  (acreage  planted  in 
excess  of  the  allotted  acres,  as  estimated 
or  determined). 

(ii)  For  tobacco  other  than  hurley  and 
flue-cured  tobacco,  the  penalty  quantity 
shall  be  the  agnoimt  of  marketings  from 
the  farm  in  excess  ofthe  farm's 
marketing  quota  provided  further,  that 
in  order  to  aid  in  the  collection  of  the 
penalty  the  PSA  may  endeavor,  to  the 
extent  practicable,  to  apply  the  penalty 
to  all  ofthe  farm's  marketing  by 
converting  the  full  penalty  rate  to  a 
converted  proportionate  penalty  rate 
which  rate  may  be  identified  on  the 
producer's  njarketing  card  and  collected 
and  rehiitted  accordingly.  In  making  the 
calculation  of  the  converted  penalty 
rate,  the  agency  shall  take  into  account 
any  carryover  tobacco  applicable  for  the 
farm.  If  an  erroneous  penalty  rate  is 
shown  on  the  marketing  card,  then  the 
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producer  of  the  tobacco  and  the 
producer  who  marketed  the  tobacco 
shall  be  liable  for  any  balance  due. 

(5)  Limitations  on  reduced  penalty 
quantities.  No  penalty  shall  be  assessed 
at  Jess  than  the  maximum  amount 
unless  it  is  determined  by  the  county 
FSA  committee,  with  the  concurrence  of 
the  State  FSA  committee,  that  all  of  the 
following  exist  with  respect  to  such 
violation: 

(i)  The  violation  was  inadvertent  and 
unintentional; 

(ii)  All  of  the  farm's  production  has 
been  accounted  for  and  there  are  no 
excess  marketings  for  which  there  are 
penalties  outstanding; 

(iii)  The  records  for  all  involved  farms 
have  been  corrected  to  show  the 
marketings  involved;  and 

(iv)  The  false  identification  or  failure 
to  account  did  not  give  the  producer  an 
advantage  under  the  program. 

(6)  Effect  of  improper,  invalid, 
deceptive  or  unaccounted  for 
marketings  on  penalty  quantity 
calculation.  Any  marketing  made 
without  a  valid  marketing  card,  falsely 
identified,  or  unaccounted  for  in 
accordance  with  the  requirements  of 
this  part,  or  made  under  circimistances 
which  are  designed  to,  or  have  the  effect 
of,  defeating  the  purpose  of  the  tobacco 
marketing  quota  and  price  support 
program,  avoiding  any  limitation  on 
marketings,  avoiding  a  penalty,  or 
avoiding  compliance  with,  or  the 
requirements  of,  any  regulation  under 
this  part  or  under  part  1464  of  this  title, 
shall  be  considered  an  excess  marketing 
of  tobacco.  Further,  such  marketings 
shall,  unless  shown  to  the  satisfaction  of 
the  county  FSA  committee  to  be 
otherwise,  be  considered,  where 
relevant,  to  be  in  excess  of  103  percent 
of  the  apphcable  marketing  quota  for  the 
farm,  and  shall  be  subject  to  a  penalty 

at  the  full  penalty  rate  for  each  pound 
so  marketed. 

(7)  Pledging  of  tobacco  by  an 
ineligible  producer.  In  addition  to  any 
other  circumstances  in  which  a  penalty 
may  be  assessed  under  this  part,  the 
marketing  or  pledging  for  a  price 
support  loan  of  any  tobacco  when  the 
producer  is  not  considered  to  be  an 
"eligible  producer"  under  the 
provisions  of  part  1464  of  this  title,  shall 
be  considered  to  be  a  false  identihcation 
of  tobacco  and  shall  be  dealt  with 
accordingly.  This  remedy  shall  be  in 
addition  to  all  others  as  may  apply. 

(8)  Failures  to  make  certain  reports.  If 
any  producer  who  manufactures  tobacco 
products  from  tobacco  produced  by 
such  person  or  another  fails  to  make  the 
report  required  by  §  723.408(f)  or 
otherwise  required  by  this  part,  or 
makes  a  false  report,  such  producer 


shall  be  deemed  to  have  failed  to 
account  for  the  disposition  of  tobacco 
produced  on  the  farm(s)  involved.  The 
filing  of  a  report  by  a  producer  under 
§  723.408  of  this  part  which  the  State 
FSA  committee  finds  to  be  incomplete 
or  incorrect  shall  constitute  a  failure  to 
account  for  the  disposition  of  tobacco 
produced  on  the  farm. 

(b)  Special  provisions  for  tobacco 
buyers,  dealers,  handlers,  warehouse 
operators  and  others  who  acquire, 
handle,  or  facilitate  the  marketing  of 
tobacco.  Notwithstanding  the  provisions 
of  paragraph  (a)  of  this  section  and  other 
provisions  of  this  part: 

(1)  Unless  such  amount  has  been 
remitted  by  another  in  accord  with  the 
provisions  of  this  part,  a  dealer,  buyer, 
warehouse  operator  or  other  person 
handling  tobacco  shall  collect,  and 
remit  to  FSA,  an  amount  equal  to  the 
full  penalty  rate  provided  for  in 

§  723.208  times  the  quantity  of  tobacco 
involved  where  the  tobacco  is  not 
identified  with  a  valid  producer  or 
dealer  card,  the  tobacco  is  sold  under 
suspicious  circumstances,  or  when  there 
is  reason  to  suspect  that  the  tobacco 
may  be  subject  to  a  penalty  for  any 
reason  or  may  be  marketed  in 
derogation  of  the  goals  and  purposes  of 
the  tobacco  support  program.  For 
purposes  of  the  preceding  sentence 
"handling"  shall  include  any  services 
provided  with  respect  to  the  tobacco, 
and  any  facilitation  of  the  marketing  of 
tobacco  regardless  of  the  level  or 
amount  of  contact,  if  any,  that  the  party 
may  actually  have  with  the  tobacco. 

(2)  The  amount  of  the  penalty 
required  to  be  collected  may  be 
deducted  from  the  proceeds  due  a  seller 
and  all  parties  chargeable  under 
paragraph  (b)(1)  of  this  section  shall  be 
jointly  and  severally  liable  for  insuring 
that  the  monies  are  remitted  to  FSA 
except  to  the  extent  that  the  Director 
shall  allow  for  an  exemption  to  facilitate 
the  marketing  of  tobacco,  or  for  some 
other  reason. 

(3)  The  collection  and  remittance  of 
penalty  shall  be  in  addition  to  any  other 
obligations  that  such  person  may  have 
to  collect  other  amounts,  including 
other  penalties  or  assessments  due  on 
such  marketings. 

(4)  If  a  penalty  is  collected  and 
remitted  by  a  buyer,  dealer,  or 
warehouse  operator  that  is  shown  not  to 
be  due  or  only  partially  due,  then  the 
overpayment  shall  be  refunded  to  the 
appropriate  party.  It  is  the  responsibility 
of  the  person  that  collected  the  penalty 
and  the  person  that  sold  the  tobacco 
involved  to  show  to  the  satisfaction  of 
the  FSA  that  such  penalty  is  not  due  in 
the  full  amount  collected. 

(c)  *  •   * 


(e)*  •   • 

(1)  For  amounts  of  $100  or  less,  the 
county  FSA  committee,  and 

(2)  For  amoimts  over  $100,  the  county 
FSA  committee  with  approval  of  the 
State  FSA  committee  determines  that 
each  of  the  following  conditions  is 
applicable: 

(i)*  *  * 

(f)  Refusal  to  contribute  required 
assessments.  A  marketing  penalty  at  the 
full  rate  per  pound  is  due  on  each 
pound  of  tobacco  marketed  from  a  farm 
when  the  farm  operator  or  producers 
refuse  to  pay  no-net-cost  or  marketing 
assessments  as  provided  in  part  1464  of 
this  title.  In  all  such  cases,  the  farm 
from  which  the  tobacco  has  been 
produced  shall  be  considered  to  have  a 
marketing  quota  of  zero  pounds  and  an 
allotment  of  zero  acres. 

9.  In  §  723.410  the  introductory  text  is 
revised  to  read  as  follows: 

§  723.41 0    Penalties  considered  to  be  due 
from  warehouse  opefators,  dealers,  buyers, 
and  others  excluding  the  producer. 

Subject  to  any  additional 
requirements  or  provisions  for 
remittances  which  are  contained  in 
§  723.409  of  this  part,  any  marketing  of 
tobacco  under  one  of  the  following 
conditions  shall  be  considered  to  be  a 
marketing  of  excess  tobacco. 
***** 

10.  Part  723  subpart  E  is  revised  to 
read  as  follows: 

Subpart  E— EstabHshlng  Burley  and  Piue- 
Cured  Tobacco  National  Marketing  Quotas 

Sec. 

723.501  Scope. 

723.502  Definitions. 

723.503  Establishingthe  quotas. 

723.504  anufacturer's  intentions;  penalties. 

§723.501     Scope. 

This  subpart  sets  out  regulations  for 
setting  annual  national  marketing 
quotas  for  burley  and  flue-cured  tobacco 
based  on  the  purchase  intentions  of 
certain  manufacturers  of  cigarettes  and 
on  other  factors.  It  also  sets  out  penalty 
provisions  for  manufacturers  who  fail  to 
purchase,  within  the  tolerances  set  in 
this  part,  the  amount  of  domestic 
tobacco,  by  kind,  reflected  in  the  stated 
intention  as  accounted  for  in  accordance 
with  this  subpart. 

§723.502    Definitions. 

In  addition  to  the  definitions  set  forth 
at  §  723.104,  the  definitions  set  forth  in 
this  section  shall  be  applicable  for 
purposes  of  administering  the 
provisions  of  this  subpart. 

CCC.  The  Commodity  Credit 
Corporation,  an  instrumentality  of  the 
USDA. 
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Domestic  manufacturer.  A  domestic 
manufacturer  of  cigarettes. 

Domestic  manufacturer  of  cigarettes. 
A  manufacturer,  who  as  determined  by 
.the  Director,  produces  and  sells  more 
than  1  percent  of  the  cigarettes 
produced  and  sold  in  the  United  States 
annually. 

Price  support  inventory.  The 
inventory  of  tobacco  which,  with 
respect  to  a  particular  kind  of  tobacco, 
has  been  pledged  as  collateral  for  a  price 
support  loan  made  by  CCC  through  a 
producer-owned  cooperative  marketing 
association. 

Producer  owned  cooperative 
marketing  associations.  Those 
associations  or  their  successors,  which 
by  law  act  as  agents  for  producers  for 
price  support  loans  for  tobacco,  and 
which  were,  as  of  January  1,  1996,  for 
burley  and  flue-cured  tobacco,  the 
Burley  Tobacco  Growers  Cooperative 
Association,  the  Burley  Stabilization 
Corporation,  and  the  Flue-Cured 
Tobacco  Cooperative  Stabilization 
Corporation. 

Unmanufactured  tobacco.  Stemmed 
and  unstemmed  leaf  tobacco,  stems, 
trimmings,  and  scrap  tobacco. 

§  723.503    Establishing  the  quotas. 

(a)  General.  Subject  to  the  3-percent 
adjustment  provided  for  in  paragraph 
(b)  of  this  section,  the  annual  marketing 
quotas  for  burley  and  flue-cured  tobacco 
shall  be  calculated  for  each  marketing 
year  for  each  kind  separately  as  follows: 

(1)  Domestic  manufacturer  purchase 
intentions.  First,  for  each  kind  and  year, 
the  Director  shall  calculate  the  aggregate 
relevant  purchaser  intentions  as 
declared  or  set  under  this  section. 

(2)  Exports.  Next.. the  Director  shall 
add  to  the  total  determined  under 
paragraph  (a)(1)  of  this  section  the 
amount  which  is  equal  to  the  Director's 
determination  of  the  average  quantity  of 
exported  domestic  leaf  tobacco  of  the 
applicable  kind  for  the  past  3  marketing 
years.  For  this  purpose,  exports  include 
unmanufactured  tobacco  only, 
including,  but  not  limited  to,  stemmed 
and  unstemmed  leaf  tobacco,  stems, 
trimmings,  and  scrap  tobacco,  and 
excludes  tobacco  contained  in 
manufactured  products  including,  but 
not  limited  to.  cigarettes,  cigars, 
smoking  tobacco,  chewing  tobacco, 
snuff  and  semi-processed  bulk  smoking 
tobacco.  The  quantity  of  exports  for  the 
most  recent  year,  as  needed,  may  be 
estimated. 

(3)  fleserv-e  stock  level  adjustment. 
The  Director  may  then  adjust  the  total 
calculated  by  adding  the  sums  of 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  by  making  such  adjustment 
which  the  Director,  in  his  discretion. 


determines  necessary  to  maintain 
inventory  levels  held  by  producer  loan 
associations  for  burley  and  flue-cured 
tobacco  at  the  reserve  stock  level.  For 
burley  tobacco,  the  reserve  stock  level 
for  these  purposes  is  the  larger  of  50 
million  pounds  farm  sales  weight  or  15 
percent  of  the  previous  year's  national 
marketing  quota.  For  flue-cured  tobacco, 
the  reserve  stock  level  for  these 
purposes  is  the  larger  of  100  million 
pounds  farm  sales  weight  .or  15  percent 
of  the  previous  year's  national 
marketing  quota.  Any  adjustment  under 
this  clausa  shall  be  discretionary  taking 
into  account  supply  conditions; 
however,  for  burley  tobacco  no 
downward  adjustment  under  this  clause 
may  exceed  the  larger  of  35  million 
pounds  (farm  sales  weight)  or  50 
percent  of  the  amount  by  which  loan 
inventories  exceed  the  reserve  stock 
level. 

(b)  Additional  3-percent  adjustment. 
The  amount  otherwise  calculated  under 
paragraph  (a)  of  this  section  may  be 
adjusted  by  the  Director  by  3  percent  of 
the  total.  This  adjustment  is 
discretionary  and  may  be  made 
irrespective  of  whether  any  adjustment 
has  been  made  under  paragraph  (a)(3)  of 
this  section  and  may  be  made  to  the 
extent  the  Director  deems  such  an 
adjustment  is  in  the  best  interest  of  the 
program. 

(c)  Dates  of  announcement.  For  flue- 
cured  tobacco,  the  quota  determination 
should  be  announced  by  December  15 
preceding  the  marketing  year.  For 
burley,  the  announcement  should  be 
made  by  February  1  preceding  the 
marketing  year. 

§  723.504    Manufacturers'  intentions; 
penalties. 

(a)  Generally.  Each  domestic 
manufacturer  shall,  for  each  marketing 
year,  for  burley  and  flue-cured  tobacco 
separately,  submit  a  statement  of  its 
intended  purchases  of  eligible  tobacco 
by  the  date  prescribed  in  paragraph  (d) 
of  this  section;  further,  at  the  end  of  the 
marketing  year,  each  such  manufacturer 
shall  submit  a  statement  of  its  actual 
countable  purchases  of  eligible  tobacco 
for  that  marketing  year,  by  kind,  for 
burley  and  flue-cured  tobacco.  For  these 
purposes,  countable  purchases  of 
eligible  tobacco  shall  be  as  defined  in. 
and  determined  under,  paragraph  (b)  of 
this  section.  If  a  domestic  manufacturer 
fails  to  file  a  statement  of  intentions,  the 
Director  ^all  declare  the  amount  which 
will  be  considered  that  manufacturer's 
intentions  for  the  marketing  year.  That 
declaration  by  the  Director  shall  be 
based  on  the  domestic  manufacturer's 
previous  reports,  or  such  other 
information  as  is  deemed  appropriate  by 


the  Director  in  the  Director's  discretion. 
Notice  of  the  amount  so  declared  shall 
be  forwarded  to  the  domestic 
manufacturer,  If  the  domestic 
manufacturer  fails  to  file  a  year-end 
report  or  files  an  inaccurate  or 
incomplete  report,  then  the  Director 
may  deem  that  the  manufacturer  has  no 
purchases  to  report  or  take  such  other 
action  as  the  Director  believes  is 
appropriate  to  fulfill  the  goals  of  this 
section.  Intentions  and  purchases  of 
countable  tobacco  will  be  compared  for 
purposes  of  determining  whether  a 
penalty  is  due  from  the  domestic 
manufacturer. 

(b)  Eligible  tobacco  for  statements  of     ' 
intentions  and  countable  purchases 
toward  those  intentions.  For  reports  and 
determinations  under  this  section, 
eligible  tobacco  for  purposes  of 
determining  the  countable  purchases 
under  paragraph  (a)  of  this  section  will 
be  unmanufactured  domestic  tobacco  of 
the  relevant  kind  for  use  to 
manufacture,  for  domestic  or  foreign 
consumption,  cigarettes,  semi-processed 
bulk  smoking  tobacco  and  other  tobacco 
products.  Eligible  tobacco  for  these 
purposes  does  not  include  tobacco 
purchased  for  export  as  leaf  tobacco, 
stems,  trimmings,  or  scrap.  Countable 
purchases  of  eligible  tobacco  shall 
include  purchases  of  eligible  tobacco 
made  by  domestic  manufacturers 
directly  from  the  producers,  from  a 
regular  auction  market,  or  from  the  price 
support  loan  inventory,  and  shall  also 
include  purchases  by  the  manufacturer 
where  the  manufacturer  purchases  or 
acquires  the  tobacco  from  dealers  or 
buyers  who  purchased  the  tobacco  for 
the  domestic  manufacturer  during  the 
relevant  marketing  year  directly  from  a 
producer,  at  a  regular  auction  market,  or 
from  the  price  support  loan  inventory. 

(c)  Weight  basis  and  nature  of  reports. 
The  weight  basis  used  for  all  reports  and 
comparisons  shall  be  a  farm  sales 
weight  basis  unless  the  Director  permits 
otherwise  and  all  reports  will  be 
considered  to  have  been  made  on  that 
basis  unless  the  report  clearly  states 
otherwise.  Submitted  reports  shall  be 
assumed  to  c»ver  countable  purchases 
of  eligible  tobacco  only,  absent 
indications  to  the  contrary. 

(d)  Due  dates  and  addresses  for 
reports.  For  flue-cured  tobacco,  the 
domestic  manufacturer's  statement  of 
intentions  shall  be  submitted  by 
December  1  before  the  marketing  year 
and  the  year-end  report  shall  be 
submitted  by  August  20  following  the 
end  of  the  marketing  year.  Those 
respective  dates  for  burley  tobacco  shall 
be  January  15  before  the  burley  tobacco 
marketing  year  and  November  20  after 
the  burley  tobacco  marketing  year. 


UMI 
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Reports  shall  be  mailed  or  delivered  to 
the  Director,  Tobacco  and  Peanuts 
Division,  STOP  0514,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0514. 

(e)  Penalties.  A  domestic 
manufacturer  shall  be  liable  for  a 
penalty  equal  to  twice  the  purchaser's 
no-net-cost  assessment  rate  per  pound 
for  the  applicable  kind  of  tobacco  for  the 
relevant  marketing  year,  if  the 
manufacturer's  purchases  of  either 
burley  or  flue-cured  tobacco  for  the 
marketing  year  do  not  equal  or  exceed, 
as  determined  by  the  Director.  90 
percent  of  their  stated  purchase 
intentions  for  that  kind  of  tobacco  for 
the  relevant  marketing  year.  The 
Director  shall  adjust  the  domestic 
manufacturer's  intentions,  however,  to 
the  extent,  that  producers  have  not 
produced  the  full  amount  of  the 
national  quota  for  the  relevant 
marketing  year  for  the  particular  kind  of 
tobacco.  The  burden  of  establishing  all 
purchases  shall  be  with  the  domestic 
manufacturer  and  the  Director  may.  in 
the  case  of  indirect  purchases  for  the 
manufacturer,  require  that  the 
manufacturer  obtain  verification  of  the 
purchases  by  the  dealer  who  made  the 
purchase  from  the  producer,  at  a  regular 
auction  market,  or  from  the  price 
support  loan  inventory,  in  order  to 
assure  that  the  tobacco  is,  to  the 
manufacturer,  a  countable  purchase. 
The  Director  may  require  such 
additional  information  as  determined 
needed  to  enforce  this  subpart. 

(f)  Penalty  notice  and  penalty 
remittance.  Penalties  will  be  assessed 
after  notice  and  an  opportunity  for 
hearing  before  the  Director.  Remittances 
are  to  be  made  to  the  CCC  and  will  be 
credited  to  the  applicable  producer  loan 
association's  no-net-cost  fund  or 
account  as  provided  for  in  part  1464  of 
this  title. 

(g)  Maintenance  and  examination  of 
records.  Each  domestic  manufacturer 
shall  keep  all  relevant  records  of 
purchases,  by  kind,  of  burley  and  flue- 
cured  tobacco  for  a  period  of  at  least  3 
years.  The  Director,  Office  of  Inspector 
General,  or  other  duly  authorized 
representative  of  the  United  States  may 
examine  such  records,  receipts, 
computer  files,  or  other  information 
held  by  a  domestic  manufacturer  that 
may  be  used  to  verify  or  audit  such 
manufacturer's  reports.  The  reasonable 
cost  of  such  examination  or  audit  may 
be  charged  to  the  domestic 
manufacturer  who  is  the  subject  of  the 
examination  or  audit.  All  records 
examined  or  received  under  this  part  by 
officials  of  the  Department  of 
Agriculture  shall  be  kept  confidential  to 
the  extent  required  by  law. 


§§  723.101  through  723.504    [Amended] 

11.  Sections  723.101  through  723.504 
are  amended  by  removing  "ASC" 
wherever  it  appears  and  adding  "FSA" 
in  its  place. 

Signed  at  Washington.  DC.  on  March  3. 
1998. 

Keith  Kelly, 

Administrator,  Farm  Service  Agency. 
(FR  Doc.  98-6060  Filed  3-9-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

IFV98-^8»-1  IFR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Final  Free  and  Reserve 
Percentages  for  1997-88  Crop  Natural 
(Sun-Dried)  Seedless  and  Zante 
Currant  Raisins 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  establishes  final 
volume  regulation  percentages  for  1997- 
98  crop  Natural  (sun-dried)  Seedless 
(Naturals)  and  Zante  Currant  (Zantes) 
raisins  covered  under  the  Federal 
marketing  order  for  California  raisins. 
The  order  regulates  the  handling  of 
raisins  produced  from  grapes  grown  in 
California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(Committee).  The  volume  regulation 
percentages  are  66  percent  free  and  34 
percent  reserve  for  Naturals  and  44 
percent  free  and  56  p)€rcent  reserve  for 
TAntes.  Free  tonnage  raisins  may  be  sold 
by  handlers  to  any  market.  Reserve 
raisins  must  be  held  in  a  pool  for  the 
account  of  the  Committee  and  are 
disposed  of  through  various  programs 
authorized  under  the  order.  The  volume 
regulation  percentages  are  intended  to 
help  stabilize  raisin  supplies  and  prices 
and  strengthen  market  conditions. 
DATES:  Effective  August  1,  1997,  through 
July  31. 1998.  Comments  received  by 
May  11.  1998,  will  be  considered  prior 
to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  205-6632. 
All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 


Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B. 
Fresno.  California  93721;  telephone: 
(209)  487-5901.  Fax:  (209)  487-5906;  or 
George  Kelhart.  Technical  Advisor. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456.  Washington.  EX:  20090-6456; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax:  (202) 
205-6632. 

SUPPtBHENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989). 
both  as  amended,  regulating  the 
handling  of  raisins  pn-oduced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  order  provisions  now 
in  effect,  final  free  and  reserve 
percentages  may  be  established  for 
raisins  acquired  by  handlers  during  the 
crop  year.  This  rule  establishes  final  free 
and  reserve  percentages  for  Natural  and 
Zante  raisins  for  the  1997-98  crop  year, 
which  began  August  1.  1997,  and  ends 
July  31. 1998.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
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a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  an  action  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

This  rule  establishes  final  volume 
regulation  percentages  for  1997-98  crop 
Natural  and  Zante  raisins  covered  under 
the  order.  The  volume  regulation 
percentages  are  66  percent  free  and  34 
percent  reserve  for  Naturals  and  44 
percent  free  and  56  percent  reserve  for 
Zantes.  Free  tonnage  raisins  may  be  sold 
by  handlers  to  any  market.  Reserve 
raisins  must  be  held  in  a  pool  for  the 
account  of  the  Committee  and  are 
disposed  of  through  various  programs 
authorized  under  the  order.  For 
example,  reserve  raisins  may  be  sold  by 


the  Committee  to  handlers  for  free  use 
or  to  replace  part  of  the  free  tonnage 
raisins  they  exported;  used  in  diversion 
programs;  carried  over  as  a  hedge 
against  a  short  crop  the  following  year; 
or  disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  The  volume 
regulation  percentages  are  intended  to 
help  stabilize  raisin  supplies  and  prices 
and  strengthen  market  conditions.  Final 
percentages  were  recommended  by  the 
Committee  at  a  meeting  on  February  12, 
1998. 

Section  989.54  of  the  order  prescribes 
the  procedures  and  time  frames  to  be 
followed  in  establishing  volume 
regulation.  This  includes  methodology 
used  to  calculate  percentages.  Pursuant 
to  §  989.54(a)  of  the  order,  the 
Committee  met  on  August  14,  1997,  to 
review  shipment  and  inventory  data, 
and  other  matters  relating  to  the 
supplies  of  raisins  of  all  varietal  types. 

Computed  Trade  Demands 

(f^tural  condition  tons] 


The  Committee  computed  a  trade 
demand  for  each  varietal  type  for  which 
a  free  tonnage  percentage  might  be 
recommended.  Trade  demand  is  a 
computed  formula  specified  in  the  order 
and,  for  each  varietal  type,  is  equal  to 
90  percent  of  the  prior  year's  shipments 
of  free  tonnage  and  reserve  tonnage 
raisins  sold  for  free  use  into  all  market 
outlets,  adjusted  by  subtracting  the 
carryin  on  August  1  of  the  current  crop 
year  and  by  adding  the  desirable 
carryout  at  the  end  of  that  crop  year.  As 
specified  in  §  989.154.  the  desirable 
carryout  for  each  varietal  type  is  equal 
to  the  shipments  of  free  tonnage  raisins 
of  the  prior  crop  year  during  the  months 
of  August  and  September.  In  accordance 
with  these  provisions,  the  Committee 
computed  and  announced  1997-98 
trade  demands  for  Naturals  and  Zantes 
at  252,398  and  2.058  tons,  respectively, 
as  shown  below. 


Prior  year's  shipments  

Multiplied  by  90  percent 

Equals  adjusted  base 

Minus  carryin  inventory  

Plus  desirable  carryout  

Equals  computed  trade  demand 


Naturals 


Zantes 


314.013 

3,277 

0.90 

0.90 

282,612 

2,949 

92,769 

1,679 

62,555 

788 

252,398 

2.058 

As  required  under  §989.54fb)  of  the 
order,  the  Committee  met  on  October  2, 
1997.  and  announced  a  preliminary 
crop  estimate  of  353,583  tons  for 
Naturals.  With  the  crop  estimate  much 
higher  than  the  trade  demand  of  252,398 
tons,  the  Committee  determined  that 
volume  regulation  was  warranted.  The 
Committee  announced  preliminary  free 
and  reserve  percentages  for  Naturals 
which  released  65  percent  of  the 
computed  trade  demand  since  the  field 
price  had  not  yet  been  established.  The 
preliminary  percentages  were  46 
percent  free  and  54  percent  reserve.  The 
Committee  authorized  its  staff  to  modify 
the  preliminary  percentages  to  release 
85  percent  of  the  trade  demand  when 
the  fiald  price  was  established.  The  field 
price  was  established  on  October  17, 
1997,  and  the  preliminary  percentages 
were  thus  modified  to  61  percent  free 
and  39  percent  reserve.  As  discussed 
later  in  this  rule,  the  353,583  ton  crop 
estimate  was  subsequently  revised  to 
381.484  tons,  the  largest  crop  since 
1993-94.  The  production  of  Naturals 
has  exceeded  market  needs  during  the 
current  crop  year,  as  in  most  seasons. 
Volume  regulation  in  such  a  large  crop 


year  should  help  stabilize  prices  and 
improve  market  conditions. 

Also  at  its  October  2,  1997.  meeting, 
the  Committee  announced  a  preliminary 
crop  estimate  for  Zantes  at  4,812  tons. 
This  compared  to  the  trade  demand  of 
2,058  tons.  It  was  determined  that  a 
Zante  reserve  pool  was  warranted 
because  estimated  production  exceeded 
the  trade  demand  by  a  significant 
amount.  The  Committee  computed 
preliminary  percentages  for  Zantes  at  36 
percent  free  and  64  percent  reserve  " 

which  would  have  released  85  percent 
of  the  computed  trade  demand. 
However,  as  authorized  under 
§  989.54(c),  the  Committee  modified  the 
computer  preliminary  percentages  and 
established  interim  percentages  to 
release  slightly  less  than  the  full  trade 
demand  (98.8  percent)  at  42.5  percent 
free  and  57.5  reserve.  Volume  regulation 
for  Zantes  should  also  help  stabilize 
prices  and  improve  market  conditions. 

Also  at  that  meeting,  the  Committee 
computed  and  announced  preliminary 
crop  estimates  for  Dipped  Seedless, 
Oleate  and  Related  Seedless,  Golden 
Seedless,  Sultana,  Muscat,  Monukka, 
and  Other  Seedless  raisins.  The 


Committee  computed  preliminary 
volume  regulation  percentages  for  these 
varieties,  but  determined  that  such 
regulation  was  only  warranted  for 
Naturals  and  Zantes.  It  determined  that 
the  supplies  of  the  other  varietal  types 
would  be  less  than  or  close  enough  to 
the  computed  trade  demands  for  each  of 
these  varietal  types.  As  in  past  seasons, 
the  Committee  submitted  its  marketing 
policy  to  the  Department  for  review. 

The  Committee  met  on  February  12, 
1998,  and  revised  its  crop  estimates  for 
both  Naturals  and  Zantes  as  follows:  for 
Naturals,  the  estimate  was  increased 
from  353,583  to  381.484  tons;  and  for 
Zantes,  the  estimate  was  increased  from 
4,812  to  4,955  tons.  The  Committee  also 
announced  interim  percentages  for 
Naturals  at  65.75  percent  free  and  34.25 
percent  reserve.  Regarding  Zantes.  the 
Committee  modified  its  trade  demand 
figure  from  2,058  to  2.200  tons  at  an 
earlier  meeting  in  November  1997.  At  its 
February  meeting,  the  Committee 
revised  its  interim  percentages  for 
Zantes  to  43.75  percent  free  and  56.25 
percent  reserve.  As  required  under 
§  989.54(d)  of  the  order,  the  Committee 
also  recommended  to  the  Secretary  at  its 
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February  meeting  final  free  and  reserve 
percentages  which,  when  applied  to  the 
final  production  estimate  of  a  varietal 


type,  will  tend  to  release  the  full  trade 
demand  for  any  varietal  type.  The 
Committee's  calculations  to  arrive  at 

Final  Volume  Regulation  Percentages 

fTonnage  as  natural  condition  weight] 


final  percentages  for  Naturals  and 
Zantes  are  shown  in  the  table  below. 


Trade  demand _.. 

Divided  by  crop  estimate  

Equals  free  percentage 

100  minus  free  percentage  equals  reserve  percentage 


Naturals 


252.398 

381,384 

66 

34 


Zantes 


2,200 

4.955 

44 

56 


In  addition,  the  E)epartment's 
"Guidelines  for  Fruit,  Vegetable,  and 
Speciality  Crop  Marketing  Orders" 
(Guidelines)  specify  that  110  percent  of 
recent  years'  sales  should  be  made 
available  to  primary  markets  each 
season  for  marketing  orders  utilizing 
reserve  pool  authority.  This  goal  v«ll  be 
met  for  Naturals  and  Zantes  by  the 
establishment  of  final  percentages 
which  release  100  percent  of  the  trade 
demand  and  the  offer  of  additional 
reserve  raisins  for  sale  to  handlers  under 
the  "10  plus  10  offers."  As  specified  in 
§  989.54(g),  the  10  plus  10  offers  are  two 
offers  of  reserve  pool  raisins  which  are 
made  available  to  handlers  during  each 
season.  Handlers  may  sell  their  10  plus 
10  raisins  to  any  market.  For  each  such 
offer,  a  quantity  of  reserve  raisins  equal 
to  10  percent  of  the  prior  year's 
shipments  is  made  available  for  free  use. 

For  Naturals,  the  first  10  plus  10  offer 
was  made  available  in  December  1997 
and  about  31.000  tons  of  raisins  were 
purchased  by  handlers.  The  second  10 
plus  10  offer  will  be  made  available  to 
handlers  later  in  1998  at  which  time 
about  another  31,000  tons  of  reserve 
Naturals  will  be  offered  for  sale  to 
handlers.  Adding  the  62.000  tons  of  10 
plus  10  raisins  to  the  252,398  ton  trade 
demand  figure,  plus  92,769  tons  of 
1996-97  carryin  inventory  equates  to 
about  407,170  tons  natural  condition 
raisins  or  381,750  tons  packed  raisins 
made  available  for  free  use,  or  to  the 
primary  market.  This  is  130  percent  of 
the  quantity  of  Naturals  shipped  in  1997 
(314,013  natural  condition  tons  or 
294,406  packed  tons). 

For  Zantes,  both  Zante  10  plus  10 
offers  were  made  available 
simultaneously  in  November  1997  and 
656  tons  of  raisins  were  purchased  by 
handlers.  Adding  the  656  tons  of  10 
plus  10  raisins  to  the  2,200  ton  trade 
demand  figure,  plus  1,679  tons  of  1996- 


97  carryin  inventory  equates  to  4,535 
tons  natural  condition  raisins  or  about 
3,970  tons  packed  raisins  made 
available  for  free  use,  or  to  the  primary 
market.  This  is  138  percent  of  the 
quantity  of  Zantes  shipped  in  1997 
(3,277  natural  condition  tons  or  2,868 
packed  tons). 

In  addition  to  the  10  plus  10  offers, 
§989.67(j)  of  the  order  provides 
authority  for  sales  of  reserve  raisins  to 
handlers  under  certain  conditions  such 
as  a  national  emergency,  crop  failure, 
change  in  economic  or  marketing 
conditions,  or  if  free  tonnage  shipments 
in  the  current  crop  year  exceed 
shipments  of  a  comparable  period  of  the 
prior  crop  year.  Such  reserve  raisins 
may  be  sold  by  handlers  to  any  market. 
These  additional  offers  of  reserve  raisins 
would  thus  make  even  more  raisins 
available  to  primary  markets  which  is 
consistent  v^rith  the  Department's 
Guidelines. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
ser\'ice  firms  have  been  defined  by  the 


Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  No  more  than  7  handlers,  and 
a  majority  of  producers,  of  California 
raisins  may  be  classified  as  small 
entities.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000,  excluding  receipts 
from  any  other  sources. 

Pursuant  to  §  989.54(d)  of  the  order, 
this  rule  establishes  final  volume 
regulation  percentages  for  1997-98  crop 
Natural  and  Zante  raisins.  The  volume 
regulation  percentages  are  66  percent 
free  and  34  percent  reserve  for  Naturals 
and  44  percent  free  and  56  percent 
reserve  for  Zantes.  Free  tonnage  raisins 
may  be  sold  by  handlers  to  any  market. 
Reserve  raisins  must  be  held  in  a  pool 
for  the  account  of  the  Committee  and 
are  disposed  of  through  certain 
programs  authorized  under  the  order. 
The  volume  regulation  percentages  are 
intended  to  help  stabilize  raisin 
supplies  and  prices  and  strengthen 
market  conditions. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  regulation  procedures.  These 
procedures  have  helped  the  industry 
address  its  marketing  problems  by 
keeping  supplies  in  balance  with 
domestic  and  export  market  needs,  and 
strengthening  market  conditions.  The 
current  volume  regulation  procedures 
fully  supply  the  domestic  and  export 
markets,  provide  for  market  expansion, 
and  help  prevent  oversupplies  in  the 
domestic  market. 

In  discussing  the  possibility  of 
volume  regulation  for  the  1997-98  crop 
year,  the  Committee  considered  the 
following  factors: 


Estimated  tonnage  held  by  producers,  handlers,  and  for  the  account  of  the  Committee  at  the  beginning  of  the  crop 
year 


Naturals* 


92.769 


Zantes* 


1.679 
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Estimated  tonnage  of  standard  raisins  wtiich  will  be  produced  in  1997-98  

Trade  demand  for  raisins  in  free  tonnage  outlets  for  1997-98 

Estimated  desirable  carryout  at  the  end  of  the  1997-98  crop  year  for  free  tonnage 


Naturals* 


381.484 

252,398 

58,875 


Zantes* 


4,955 

2,200 

545 


'Natural  condition  tons. 

The  Committee  also  considered  the 
estimated  world  raisin  supply  and 
demand  situation;  the  current  prices 
being  received  and  the  probable  level  of 
prices  to  be  received  for  raisins  by 
producers  and  handlers;  and  the  trend 
and  level  of  consumer  income. 

The  Committee's  review  resulted  in 
the  computation  and  announcement  in 
October  1997  of  volume  regulation 
percentages  for  Naturals  and  Zantes. 
Naturals  are  the  major  commercial 
varietal  type  of  raisin  produced  in 
California.  Volume  regulation  has  been 
implemented  under  the  order  for 
Naturals  for  the  past  several  seasons. 
With  the  crop  estimate  of  381,484  tons, 
much  higher  than  the  computed  trade 
demand  of  252,398  tons,  the  Committee 
determined  that  volume  regulation  was 
warranted. 

In  comparison,  Zante  production  is 
much  smaller  than  that  of  Naturals. 
Volume  regulation  was  last 
implemented  for  Zantes  during  the 
1995-96  crop  year.  Volume  regulation 
was  warranted  for  Zantes  this  season 
because  the  crop  estimate  of  4,955  tons 
exceeded  the  trade  demand  of  2,200 
tons  by  a  significant  amount. 

Raisin  variety  grapes  can  be  marketed 
as  fresh  grapes,  crushed  for  use  in  the 
production  of  wine  or  juice  concentrate, 
or  dried  into  raisins.  Annual 
fluctuations  in  the  fresh  grape,  wine, 
and  concentrate  markets,  as  well  as 
weather  related  factors,  cause 
fluctuations  in  raisin  supply.  These 
supply  fluctuations  can  cause  producer 
price  instability  and  disorderly  market 
conditions.  Volume  regulation  is  helpful 
to  the  raisin  industry  because  it  lessens 
the  impact  of  such  fluctuations  and 
contributes  to  orderly  marketing.  For 
example,  producer  returns  for  Naturals 
have  remained  fairly  steady  over  the  last 
5  crop  years  although  production  has 
varied.  As  shown  in  the  table  below, 
production  over  the  last  5  years  has 
varied  from  a  low  of  272,063  tons  in 
1996-97  and  to  a  high  of  387,007  tons 
in  1993-94,  or  42  percent.  According  to 
Committee  data,  total  producer  return 
per  ton,  which  includes  proceeds  from 
both  free  tonnage  plus  reserve  pool 
raisins,  has  varied  from  a  low  of  $901 
in  1992-93  to  a  high  of  $1,049  in  1996- 
97,  or  16  percent. 


Natural  Seedless  Producer 
i    Returns 


Crop  year 

Production 

(natural 

condition 

tons) 

Producer 
returns 

1996-97  

1995-96  

272,063 
325,911 
378,427 
387,007 
371,516 

81,049 
1,007 

1994-95  

928 

1993-94         

904 

1992-93  

901 

Free  and  reserve  percentages  are 
established  by  variety,  and  only  in  years 
when  the  supply  exceeds  the  trade 
demand  by  a  large  enough  margin  that 
the  Committee  believes  volume 
regulation  is  necessary  to  maintain 
market  stability.  Accordingly,  in 
assessing  whether  to  apply  volume 
regulation  or,  as  an  alternative,  not  to 
apply  such  regulation,  the  Committee 
recommended  only  two  of  the  nine 
raisin  varieties  defined  under  the  order 
for  volume  regulation  this  season. 
The  free  ana  reserve  percentages 
established  by  this  rule  release  the  full 
trade  demand  and  apply  uniformly  to 
all  handlers  in  the  industry,  regardless 
of  size.  Small  and  large  raisin  producers 
and  handlers  have  been  operating  under 
volume  regulation  percentages  every 
year  since  1983-84.  There  are  no  known 
additional  costs  incurred  by  small 
handlers  that  are  not  incurred  by  large 
handlers.  All  handlers  are  regulated 
based  on  the  quantity  of  raisins  which 
they  acquire  from  producers.  While  the 
level  of  benefits  of  this  rulemaking  are 
difficult  to  quantify,  the  stabilizing 
effects  of  the  volume  regulations  impact 
both  small  and  large  handlers  positively 
by  helping  them  maintain  and  expand 
markets  even  though  raisin  supplies 
fluctuate  widely  from  season  to  season. 
Likewise,  price  stability  positively 
impacts  small  and  large  producers  by 
allowing  them  to  better  anticipate  the 
revenues  their  raisins  will  generate. 

There  are  some  reporting, 
recordkeeping  and  other  compliance 
requirements  under  the  order.  The 
reporting  and  recordkeeping  burdens 
are  necessary  for  compliance  purposes 
and  for  developing  statistical  data  for 
maintenance  of  the  program.  The 
requirements  are  the  same  as  those 
applied  last  season.  Thus,  this  action 
will  not  impose  any  additional  reporting 
or  recordkeeping  burdens  on  either 


small  or  large  handlers.  The  forms 
require  information  which  is  readily 
available  from  handler  records  and 
which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  As  with  other,  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  studied  to  reduce 
or  eliminate  duplicate  information 
collection  burdens  by  industry  and 
public  sector  agencies.  In  addition,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

Further,  Committee  and 
subcommittee  meetings  are  widely 
publicized  in  advance  and  are  held  in 
a  location  central  to  the  production  area. 
The  meetings  are  open  to  all  industry 
members,  including  small  business 
entities,  and  other  interested  persons 
who  are  encouraged  to  participate  in  the 
deliberations  and  voice  their  opinions 
on  topics  under  discussion.  Thus, 
Committee  recommendations  can  be 
considered  to  represent  the  interests  of 
small  business  entities  in  the  industry. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  rule  invites  comments  for  a  60- 
day  period  on  the  establishment  of  final 
volume  regulation  percentages  for  1997- 
98  crop  Natural  and  Zante  raisins 
covered  under  the  order.  All  comments 
received  within  the  comment  period 
will  be  considered  prior  to  finalization 
of  this  rule. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  relevant  provisions  of 
this  part  require  that  the  percentages 
designated  herein  for  the  1997-98  crop 
year  apply  to  all  Natural  and  Zante 
raisins  acquired  from  the  beginning  of 
that  crop  year;  (2)  handlers  are  currently 
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marketing  1997-98  crop  Natural  and 
Zante  raisins  and  this  action  should  be 
taken  promptly  to  achieve  the  intended 
purpose  of  making  the  full  trade 
demand  available  to  handlers;  (3) 
handlers  are  aware  of  this  action,  which 
the  Committee  unanimously 
recommended  at  an  open  meeting,  and 
need  no  additional  time  to  comply  with 
these  percentages;  and  (4)  this  interim 
final  rule  provides  a  60-day  comment 
period  and  any  comments  received  will 
be  considered  prior  to  finalization  of 
this  rule. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  989.251  is  added  to 
Subpart — Supplementary  Regulations  to 
read  as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  989.251    Final  free  and  reserve 
percentages  for  the  1997-98  crop  year. 

The  final  percentages  for  standard 
Natural  (sun-dried)  Seedless  and  Zante 
Currant  raisins  acquired  by  handlers 
during  the  crop  year  beginning  on 
August  1,  1997,  which  shall  be  free 
tonnage  and  reserve  tonnage, 
respectively,  are  designated  as  follows: 


Varietal  type 

Free 
percent- 
age 

Reserve 
percent- 
age 

Natural  (sun-dried) 

seedless  

Zante  currant 

66 
44 

34 
56 

Dated:  March  4. 1998. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

IFR  Doc.  9a-6107  Filed  3-9-98;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1728 

Electric  Transmission  Specifications 
and  Drawings  (34.5  kV  to  69  kV  and 
1 15  kV  to  230  kV)  for  Use  on  RUS 
Financed  Electric  Systenns 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  regulations  by 
revising  RUS  Bulletin  50-2, 
Transmission  Specifications  and 
Drawings  34.5  kV  to  69  kV  and  Bulletin 
50-1,  Electric  Transmission 
Specifications  and  Drawings  115  kV  to 
230  kV.  These  bulletins  have  been 
renumbered  to  Bulletin  1728F-810  and 
Bulletin  1728F-811  respectively.  These 
specifications  and  drawings  are 
incorporated  by  reference  in  the  CFR. 
RUS  made  changes  to  improve  and 
clarify  the  bulletins.  RUS  borrowers  and 
other  users  of  RUS  electric  transmission 
line  specifications  suggested  corrections 
to  several  drawings.  RUS  and  RUS 
borrowers  have  also  suggested 
modifications  to  clarify  and  modify 
some  ofrthe  drawings.  RUS  also 
reformatted  these  bulletins  in 
accordance  with  RUS's  publications  and 
directives  system. 
EFFECTIVE  DATE:  April  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  G.  Heald,  Transmission 
Engineer,  Electric  Staff  Division,  Rural 
Utilities  Service,  Room  1246-S,  STOP 
1569,  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1569. 
Telephone  (202)  720-9102. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Final  Rule-related 
notice  entitled,  "Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372."  (50  FR  47034)  exempted 
RUS  loans  and  loan  guarantees  from 
coverage  under  this  order. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  0MB. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  ;2778,  Civil  Justice 
Reform.  RUS  has  determined  that  this 


rule  meets  the  applicable  standards 
provided  in  sec.  3.  of  the  Executive 
Order. 

Regulatory  Flexibility  Act  Certificatioii 

The  Administrator  of  RUS  has 
determined  that  a  rule  relating  to  the 
RUS  electric  loan  program  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  and,  therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply  to  this  final  rule. 

Information  Collection  and 
Recordkeeping  Requirements 

This  rule  contains  no  reporting  or 
recordkeeping  provisions  requiring 
Office  of  Management  and  Budget 
(0MB)  approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35.) 

National  Environmental  Policy  Act 
Certift  cation 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  number  10.850.  Rural 
Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office, 
Washington.  DC  20402-9325. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulator)' 
provision  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus,  this  rule  is  not  subject  to 
the  requirements  of  section  202  and  205 
of  the  Unfunded  Mandates  Reform  Act. 

Background 

RUS  amends  7  CFR  chapter  XVII,  part 
1728,  Electric  Standards  and 
Specifications  for  Materials  and 
Construction,  by  revising  RUS  Bulletin 
50-1,  Electric  Transmission 
Specifications  and  Drawings,  115  kV  to 
230  kV,  and  RUS  Bulletin  50-2,  Electric 
Transmission  Specifications  and 
Drawings,  34.5  kV  to  69  kV,  and 
renumbering  them  as  Bulletins  1728F- 
811  and  1728F-810,  respectively. 
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The  Rural  Utilities  Service  (RUS) 
maintains  bulletins  that  contain 
construction  standards  and 
specifications  for  materials  and 
equipment.  In  accordance  with  the  RUS 
standard  form  of  loan  documents,  these 
standards  and  specifications  apply  to 
systems  constructed  by  RUS  electric  and 
telecommunications  borrowers,  and 
contain  standard  construction  units, 
material,  and  equipment  units  used  on 
RUS  electric  and  telephone  borrowers' 
systems.  Bulletins  50-1  and  50-2 
establish  standard  overhead  electric 
transmission  construction  drawings  and 
specifications  for  wood  pole  structures 
and  assemblies  for  use  by  RUS 
borrowers  on  electric  systems. 

RUS  changes  the  bulletin  numbers 
from  Bulletins  50-1  and  50-2  to 
Bulletins  1728F-ail  and  1728F-810, 
respectively.  The  changes  in  the  bulletin 
number  and  reformatting  of  the 
specifications  were  necessary  to 
conform  to  RUS'  publications  and 
directives  system.  In  addition,  certain 
changes  were  made  to  clarify  the 
drawings  and  specifications.  Changes 
were  made  for  some  of  the  drawings  that 
appear  in  the  current  bulletins.  These 
drawing  changes  are  summarized  below. 
If  no  changes  were  made  to  the 
drawings,  the  unchanged  drawings 
remain  the  same  as  in  the  current 
bulletin  except  that  the  final  rule 
effective  date  will  be  added  for 
publication  and  verification  purposes. 
The  final  rule  effective  date  will  also  be 
added  to  the  drawings  for  which 
changes  were  made. 

Copies  of  the  bulletins  will  be 
available  for  purchase  from 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954, 
telephone  (202)  512-1800. 

Corrections  were  made  to  Crossarm 
Drilling  Drawings  TCD-11,  TCD-15, 
TCD-20  and  TCD-32  of  bulletins 
formerly  designated  as  Bulletin  50-2 
and  50-1,  renumbered  as  Bulletins 
1728F-810  and  1728F-811.  Several 
dimensions  which  are  used  to  drill  the 
crossarms  were  corrected  on  crossarm 
drilling  drawings.  Crossarm  types  81 
and  83  (5Vb"  x  7V2")  are  eliminated  on 
drawing  TCD— 40,  since  laminated  arms 
are  readily  available  in  standard  9%"  x 
3Vh"  sizes. 

Drawing  TG-15  and  TG—45  were 
revised  to  show  the  minimum  thickness 
and  width  of  the  guying  plate.  Drawing 
TG-16  and  TO— 46  were  revised  to  a 
better  ground  the  connection  between 
the  guy  wire  and  the  pole  ground  wire. 
On  drawing  TG-17,  a  guying  plate  is 
added  to  TG-17D  where  the  insulators 
attach  to  the  pole  and  anchor  shackles 
have  been  added  to  TG-17E.  The  anchor 
shackles  are  necessary  to  permit  the 


attachment  of  light  duty  guy  assemblies 
to  the  double  eye  pole  eye  plate.  The 
capacity  of  the  swing  angle  bracket 
shown  on  drawing  TG-18  is  being 
clarified  to  show  both  allowable  and 
ultimate  capacities.  Washers  are  being 
added  on  the  clevis  side  of  the  clevis 
bolts.  These  washers  will  provide  a 
bearing  surface  when  tightening  the  nut 
to  the  clevis  bolt.  The  dimensions  of  the 
connecting  links  to  the  pole  bands  were 
removed  from  drawing  TG-26,  Guy 
Attachments  (Pole  Bands)  and  TG-46, 
Pole  Tie  Assemblies  (Pole  Bands).  The 
size  of  the  link  depends  on  the  strength 
of  the  metal  used  by  different 
manufacturers. 

Drawings  TG-28  and  TG-29,  Bracket 
and  Guy  Attachment,  were  revised  to 
show  minimum  sizes  for  the  bracket  and 
to  clarify  the  notes  by  adding  an 
allowable  vertical  load  and  defining  the 
ultimate  load  to  be  compatible  with  the 
TH-10  series  structures  and  TG-29. 
Antisplit  bolts  were  added  to  drawings 
TG-35D  and  TG-35E,  Heavy  Duty 
Guying  Ties.  Several  notes  have  been 
added  to  TG-36,  Heavy  Duty  Pole 
Bands,  so  that  problems  associated  with 
improper  use  of  this  unit  are  avoided. 
Since  there  are  no  suppliers  for  heavy 
duty  pole  eye  plates,  drawing  T&-37  is 
eliminated.  The  pole  tie  assemblies 
shown  in  drawing  TG-47  are  modified 
to  be  similar  to  TG—45. 

Units  TM-lB  and  TM-2B  of  drawings 
TM-1  and  TM-2,  Insulator  Assembly 
Units,  were  modified  in  both  bulletins 
to  require  the  use  of  a  Y-clevis  ball 
instead  of  the  anchor  shackle  and  oval 
eye  ball.  The  use  of  a  Y-clevis  ball  will 
provide  savings  to  the  RUS  borrower.  It 
is  a  standard  hardware  item  that  has 
been  used  frequently  on  steel  and 
concrete  pole  construction. 

The  Pole  Stablility,  Bearing,  and 
Uplift  Foundations  drawings  (TM-101, 
102,  103)  were  revised  to  eliminate  the 
compacted  backfill  below  the  pole  for 
TM-101  unit,  to  eliminate  unit  TM- 
102B,  and  to  add  a  note  to  the  engineer 
on  TM-103.  All  three  drawings  show 
the  backfill  at  ground  level  in  a  more 
realistic  manner.  The  reason  for  the 
proposed  elimination  of  unit  TM-102B 
is  the  difficulty  in  compacting  the  soil 
below  the  top  pair  of  pole  bearing 
plates.  The  crossarm  splice  {TM-H4A) 
was  eliminated  since  laminated  arms 
are  readily  available.  Note  4  to  Drawing 
TM-1 11  was  revised  for  clarification. 
Drawing  TM-1 15,  Steel  Upswept  Arm 
Assembly,  was  revised  to  show  Table  1, 
Required  Dimensions  and  Swing  Angle 
Clearances.  A  dimension  for  the  50,000 
pound  anchor  shackle  has  been 
corrected  on  Drawing  TM-120, 
Hardware. 


RUS  eliminated  the  higher  capacity 
log  anchors  (TA-3L,  3LC,  5L,  and  5LC) 
from  the  log  anchor  drawings  of  both 
bulletins.  The  size  of  the  washer 
required  in  these  construction  units 
limits  the  safety  factor  below  those 
designated  for  other  assemblies.  The 
other  log  anchor  units  remain  in  both 
bulletins  (TA-2L  and  TA-4L).  On  these 
drawings,  as  well  as  drawing  TA-2P, 
average  soil  is  redefined  as  class  5  soil 
to  be  consistent  with  other  RUS 
publications. 

The  modification  to  existing  drawings 
TA-lS  through  TA-24S.  Anchors 
(Power  Screw),  in  both  bulletins  was 
suggested  by  RUS  borrowers  and  their 
consulting  engineers.  This  revision 
simplifies  defining  unit  costs  for  screw 
anchors.  Screw  anchor  units  will  be 
composed  of  the  basic  helix  section 
with  a  5-foot  extension  .  A  bid  unit  will 
cover  the  number  of  extensions.  The 
new  drawing  is  designated  TA-2H  to 
4H. 

Corrections  to  the  list  of  materials  for 
the  TSS-9  structure  in  Bulletin  1728f- 
810  shows  a  l2'-0"  arm  for  the  lower 
crossarm  instead  of  9'-0"  arm.  The  pole 
ground  wire  was  relocated  on  the  TS- 
IB,  TS-lBX,  TS-lC,  TSZ-115B.  TSZ- 
138B.  TS-115B.  and  TS-138B  in  order  to 
improve  the  BIL  (Basic  Impulse 
Insulation  Level)  of  the  structure. 

Drawings  TPF-40  and  TPF-50  were 
revised  to  reflect  the  option  of  using 
adjustable  spacers  with  gained  poles.  A 
corresponding  change  is  included  in  the 
list  of  options  in  the  construction 
specifications. 

On  November  8, 1996.  RUS  published 
a  proposed  rule  (61  Fed.  Reg.  57788)  to 
revise  its  specifications  and  drawings 
for  34.5  kV  to  230  kV  transmission  lines. 
Comments  on  this  proposed  rule  were 
due  January  7, 1997.  No  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  1728 

Electric  power.  Incorporation  by 
reference.  Loan  programs — energy. 
Rural  areas. 

For  the  reasons  set  out  in  the 
preamble.  RUS  amends  7  CFR  1728  as 
follows:  j 

PART  1728— ELECTRIC  STANDARDS 
AND  SPECIFICATIONS  FOR 
MATERIALS  AND  CONSTRUCTION 

1.  The  authority  citation  for  part  1728 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  ef  seq.,  1921  et 
seq.,  6941  et  seq. 

2.  Section  1728.97.(b)  is  amended  by 
removing  the  entries  for  Bulletin  50-1 
and  50-2.  adding  to  the  list  of  bulletins 
in  numerical  order  the  entries  for 


Federal  Register /Vol.  63,  No.  46 /Tuesday.  March  10.  1998 /Rules  and  Regulations  11591 


Bulletins  1728F-811  and  1728F-810. 
respectively,  as  follows: 

§  1 728.97    Incorporation  by  reference  of 
electric  standards  and  specifications. 

*  *        •        •        • 

(b)  List  of  Bulletins. 

*  *        «        «        « 

Bulletin  1728F-810.  Electric 
Transmission  Specifications  and 
Drawings,  34.5  kV  to  69  kV  (3-98). 

Bulletin  1728F-811,  Electric 
Transmission  Specifications  and 
Drawings,  115  kV  to  230  kV  (3-98). 

Dated:  February  27, 1998. 
Jill  Long  Thompson, 

Under  Secretary,  Pural  Development. 
[FR  Doc.  98-5942  Filed  3-9-98;  8:45  am) 
BILUNG  CODE  3410-15-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  648 

[Docket  No.  971030259-8039-02;  1.0. 
101497C] 

RIN  0648-nAJ96 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecles 
Fishery;  Framework  Adjustment  24 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Framework  Adjustment  24 
to  the  Northeast  Multispecles  Fishery 
Management  Plan  (FMP).  The  rule: 
Adjusts  the  Gulf  of  Maine  (GOM)  cod 
landing  limit  provision,  including  the 
landing  limit  boundary  line;  allows 
vessels  to  carry-over  up  to  10  unused 
multispecles  days-at-sea  (DAS)  into  the 
next  fishing  year;  and  exempts  vessels 
that  fish  in  the  Northwest  Atlantic 
Fisheries  Organization  (NAFO) 
Regulatory  Area  from  certain  provisions 
of  the  NE  multispecles  FMP,  such  as  the 
DAS  requirements.  The  rule  also 
corrects  a  provision  in  the  regulations 
implementing  Amendment  7  to  the 
FMP.  The  intent  of  this  rule  is  to 
improve  the  effectiveness  of  the  GOM 
cod  landing  limit,  to  promote  safety,  to 
provide  flexibility  and  opportunity  to 
vessels  fishing  under  the  multispecies 
stock-rebuilding  program,  and  to  correct 
an  inadvertent  omission  in  a  previous 
rule. 


DATES:  Effective  April  9, 1998  except  for 
§648.81(0(2)(li)(B),  which  contains 
information-collection  requirements 
that  are  not  effeetive  until  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  (PRA).  When  0MB  approval  is 
received,  the  effective  date  of 
§  648.81(fl(2)(ii)(B)  will  be  published  in 
the  Federal  Register. 
ADDRESSES:  Copies  of  Amendment  7  to 
the  FMP,  its  regulatory  impact  review 
(RIR)  and  the  regulatory  flexibility 
analysis  contained  within  the  RIR,  its 
final  supplemental  environmental 
impact  statement,  and  Framework 
Adjustment  24  documents  are  available 
on  request  from  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1097. 
Comment  regarding  the  collection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  Andrew 
A.  Rosenberg,  Regional  Administrator, 
Northeast  Region.  NMFS.  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst,  978-281-9252. 
SUPPLEMENTARY  INFORMATION: 
Framework  Adjustment  20  (62  FR 
15381,  April  1,  1997,  and  62  FR  49144, 
September  19, 1997)  established  a  GOM 
cod  landing  restriction  whereby  vessels 
fishing  under  a  multispecies  DAS  north 
of  42°00'  N.  lat.  can  retain  up  to  1.000 
lb  (453.6  kg)  of  cod  per  day,  or  any  part 
of  a  day,  for  each  of  the  first  4  days  of 
a  trip,  and  up  to  1,500  lb  (680.4  kg)  of 
cod  per  day,  or  any  part  of  a  day,  in 
excess  of  4  days.  To  minimize 
discarding,  a  mechanism  was  developed 
that  allowed  vessels  to  land  cod  in 
excess  of  the  landing  limit,  provided 
that  they  not  call-out  of  the  multispecies 
DAS  program  until  DAS  per  trip 
correspond  to  the  total  allowable 
landings  of  cod  per  trip.  To  address 
reports  that  some, vessels  may  be 
directing  on  GOM  cod  early  in  the  trip 
and  letting  their  DAS  clock  continue  to 
run  while  returning  to  sea  to  fish  for 
other  regulated  species,  thereby 
circumventing  the  intent  of  the  landing 
limit  restriction,  the  New  England 
Fishery  Management  Council  (Council) 
recommended  requiring  vessels  that 
exceed  the  GOM  cod  landing  limit  to 
remain  in  port  until  DAS  equate  to  total 
landings  of  cod. 

This  framework  adjusts  the  landing 
limit  provision  by  requiring  vessels 


subject  to  this  provision  to  remain  in 
port  until  sufficient  DAS  have  passed  to 
equate  to  the  cod  landed.  In  addition, 
these  vessels  are  required  to  come  into 
port  and  report  to  NMFS  within  14  days 
of  starting  a  trip.  Transiting  between 
ports,  subject  to  certain  restrictions,  is 
authorized. 

To  better  represent  the  stock 
boundary  between  GOM  and  Georges 
Bank  cod,  this  framework  modifies  the 
current  GOM  cod  landing  limit 
boundary  from  42°00'  N.  lat.  to  42°20' 
N.  lat.  ea'st  of  69°30"  W.  long. 

Due  to  concern  that  unforeseen 
circumstances  may  result  in  forfeiture  of 
DAS  or  fishing  under  unsafe 
circumstances  at  the  end  of  a  fishing 
year,  this  measure  allows  active  vessels 
to  carry-over  up  to  10  unused 
multispecies  DAS  from  one  fishing  year 
to  the  next.  Vessels  will  automatically 
be  credited  with  the  amount  of  unused 
DAS  remaining,  up  to  a  maximum  of  10. 
DAS  sanctioned  vessels  will  be  credited 
with  unused  DAS  based  on  their  DAS 
allocation  minus  total  DAS  sanctioned. 

In  order  to  remove  regulatory 
obstacles  from  the  U.S.  vessels 
participating  in  NAFO  fisheries,  this 
rule  exempts  multispecies  vessels  that 
possess  a  High  Seas  fishing  permit  and 
that  are  fishing  exclusively  in  the  NAFO 
Regulatory  Area  from  DAS,  minimum 
mesh  size,  and  possession  limit 
requirements  of  the  multispecies  FMP 
implementing  regulations.  Participating 
vessels  are  required  to  obtain,  and  have 
on  board  the  vessel,  a  letter  of 
authorization  issued  by  the 
Administrator,  Northeast  Region.  NMFS 
(Regional  Administrator). 

Tnis  rule  does  not  include  a  provision 
contained  in  the  proposed  rule  to 
implement  Framework  24  that  would 
have  allowed  Day  and  Trip  gillnet 
category  vessels  to  switch  categories 
once  during  the  1997  fishing  year. 
Because  of  the  time  necessary  for  notice 
and  comment  rulemaking  procedures 
for  Framework  24,  there  is  insufficient 
time  left  in  the  fishing  year  for  a  vessel 
switching  into  the  Day  gillnet  category 
to  meet  the  required  120  days  out  of  the 
non-exempt  gillnet  fishery  before  the 
end  of  the  fishing  year  (April  30). 

Further  details  concerning 
justification  for  and  development  of 
Framework  Adjustment  24  were 
provided  in  the  notice  of  proposed 
rulemaking  (62  FR  60676.  November  12, 
1997). 

This  rule  also  corrects  an  omission  to 
the  regulations  implementing 
Amendment  7.  The  regulations 
specifically  prohibit  vessels  from  fishing 
for.  or  possessing,  regulated  species 
when  fishing  with  exempted  gear  in 
closed  areas.  Although  Amendment  7 
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clearly  intends  that  this  prohibition 
extends  to  fishing  under  a  multispecies 
DAS  in  closed  areas,  the  regulatory 
language  is  not  specific  in  this  regard. 
This  framework  clarifies  the  intent  of 
this  measure  by  extending  this 
prohibition  to  all  vessels,  whether 
fishing  under  a  DAS  or  outside  the  DAS 
program,  unless  stated  otherwise  in  the 
regulations. 

Comments  and  Responses 

Written  comments  were  submitted  by 
a  fishing  industry  association — 
Associated  Fisheries  of  Maine — and  by 
one  individual. 

Comment  One  individual  opposed 
adjusting  the  current  GOM  cod  landing 
limit  boundary  line,  stating  that  there 
was  no  analysis  to  support  this  change. 
The  individual  expressed  concern  that, 
by  adjusting  this  line  northward  as 
proposed,  areas  with  concentrations  of 
GOM  cod  would  become  exempt  from 
the  landing  limit  requirement. 

Response:  NMFS  disagrees.  The 
landing  limit  boundary  adjustment  in 
Framework  24  is  more  consistent  with 
the  stock  areas  defined  for  assessment 
purposes  for  GOM  cod  than  for  the  line 
previously  established  in  Framework 
20. 

Comment:  The  fishing  industry 
association  supported  all  the 
Framework  24's  measures;  including  the 
adjustment  to  the  boundary  line. 

Response:  All  of  the  measures 
proposed  in  Framework  24  were 
approved,  and  with  exception  noted 
above,  are  being  implement  by  the  final 
rule. 

Changes  jn  the  Final  Rale  From  the 
Propued  Rule 

As  described  above,  this  final  rule 
corrects  an  inadvertent  omission  in  an 
earlier  rule  and  does  not  implement  one 
provision  contained  in  the  proposed 
rule.  In  addition,  several  provisions 
were  revised  based  on  comments  by 
NMFS  Enforcement.  These  revisions  do 
not  change  the  regulatory  requirements, 
but  will  enhance  the  enforceability  of 
this  action.  They  are  as  follows: 

In  §  648.4(a)(1)  and  in  §  648.17 
introductory  text  and  paragraph  (d),  the 
name  of  the  High  Seas  permit  has  been 
revised  to  accurately  reflect  its  title. 

In  §648.4.  paragraph  (c)(2](iii)(B),  and 
in  §  648.82.  paragraphs  (k)(l)(iv)(A)  and 
(D),  have  been  removed  to  reflect  the 
elimination  of  the  provision  to  allow 
Trip  gillnet  category  vessels  to  switch  to 
the  Day  gillnet  vessel  category  once 
during  the  1997  fishing  year. 

In  §648.10,  paragraph  (f)(3)  has  been 
revised  to  inform  the  public  where  to 
call  to  hail  their  cod  weight. 

In  §648.14,  paragraph  (a)(12)  has  been 
removed,  as  this  provision  is  no  longer 


necessary  since  vessels  fishing  in  the 
NAFO  Regulatory  Area  must  now  obtain 
an  exemption  letter. 

In  §  648.14,  paragraphs  (c)(23)  and 
(24)  have  been  revised  to  correct  and 
clarify  that  the  call-in  requirement  after 
a  vessel  has  fished  14  DAS  is  specified 
in  §648. 10(f)(3). 

In  §648.14.  paragraph  (a)(104)  is 
added  to  clarify  that  vessels  fishing  with 
exempted  gear  in  the  multispecies 
closed  areas  may  not  retain  regulated 
species  at  any  time,  unless  otherwise 
specified. 

Section  648.17  is  revised  to  require 
that  vessels  participating  in  NAFO 
fisheries  under  the  multispecies 
exemptions  carry  a  letter  of 
authorization  issued  by  the  Regional 
Administrator  on  board  the  vessel, 
rather  than  reporting  their  participation 
via  calling-in  and  out  to  the  nearest 
enforcement  agent.  Under  the  proposed 
rule,  the  Regional  Administrator  would 
have  been  authorized  to  require  a  letter 
of  authorization,  in  lieu  of  the  call-in  if 
it  was  determined  necessary  for 
enforcement  purposes.  The  Offices  of 
Enforcement  and  General  Counsel  have 
recommended  implementation  of  this 
requirement,  and  the  provision  was 
revised  consistent  with  this 
recommendation. 

In  §  648.53,  paragraph  (d)  is  revised  to 
mirror  language  specified  in  §648.82(1) 
regarding  DAS  sanctioned  vessels. 

In  §648.81,  paragraphs  (a)(2)(i), 
(c)(2){ii),  and  (f)(2)(ii)  are  revised  to 
clarify  that  vessels  fishing  with 
exempted  gear  in  the  multispecies 
closed  areas  may  not  retain  regulated 
species  at  any  time,  unless  otherwise 
specified. 

In  §  648.82,  paragraph  (1)  is  revised  to 
explain  that  multispecies  DAS 
sanctioned  vessels  will  be  allowed  to 
carry-over  up  to  10  unused  DAS  based 
on  their  DAS  allocation  minus  any  DAS 
that  were  sanctioned.  Also,  language  in 
this  paragraph  preventing  vessels  from 
accumulating  carry-over  days  from  year- 
to-year  has  been  removed  since  it  is 
unnecessary  and  contrary  to  the  intent 
of  this  provision. 

In  §648^6,  paragraph  (b)(l)(i)  is 
revised  to  clarify  that  "a  day"  for 
purposes  of  the  cod  landing  limit  is  a 
DAS. 

In  §  648.86.  paragraph  (b)(l)(ii)(A)  is 
revised  to  explain  that  the  word  "port" 
is  defined  based  on  the  definition  "prior 
to  leaving  port"  and  to  clarify  that  a 
vessel  may  not  leave  port,  unless  it  is 
transiting  and  until  sufficient  time  has 
elapsed  to  account  for  the  cod 
harvested. 

Under  NOAA  Administrative  Order 
205-11.  dated  December  17,  1990,  the 
Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 


Assistant  Administrator  for  Fisheries, 
NOAA.  the  authority  to  sign  material  for 
publication  in  the  Federal  Register. 

Classification 

The  Regional  Administrator 
determined  that  Framework  24  is 
necessary  for  the  conservation  and 
management  of  the  NE  multispecies 
fishery  and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed,  that  if  adopted 
as  proposed,  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
comments  were  received  regarding  this 
certification.  As  a  result,  no  regulatory 
flexibility  analysis  was  prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  two  new 
collection-of-information  requirements 
subject  to  the  PRA.  The  collection  of 
this  information  has  been  approved  by 
the  OMB,  under  OMB  control  number 
0648-0202.  The  estimated  response 
times  are  as  follows: 

1.  Declaration  of  transit  to  another 
port  under  the  exception  to  the  cod 
landing  limit  requirement  to  remain  in 
port  (1  minute/response  when  made  in 
conjunction  with  a  cod  hail  line  call.  3 
minutes/response  when  made  as  a 
separate  call). 

2.  Request  for  letter  of  authorization 
to  fish  in  the  NAFO  Regulatory  Area  (3 
minutes/response). 

This  final  rule  also  restates  current 
information  requirements  that  had  been 
approved  by  OMB  under  the  PRA  and 
that  are  needed  for  the  implementation 
of  Framework  Adjustment  24.  These 
current  information  requirements  are 
approved  under  OMB  control  number 
0648-0202.  Their  estimated  response 
times  are  as  follows: 

1.  Reporting  of  cod  catch  on  board 
and  to  be  off-loaded  for  vessels  fishing 
north  of  the  cod  exemption  line, 
specified  at  §  648.86(b)(1).  while  fishing 
under  a  NE  multispecies  DAS  requires 
vessel  notification  (3  minutes/response). 
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2.  The  letter  of  authorization 
exeijipting  a  vessel  fishing  south  of  the 
cod  exemption  line,  specified  at 

§  648.86(b)(2),  while  fishing  under  a  NE 
multispecies  DAS  requires  vessel 
notification  (2  minutes/response). 

3.  The  DAS  call-in  requirement  for 
vessels  under  a  DAS  upon  return  to  port 
(2  minutes/response). 

The  estimated  response  time  includes 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  any  of  these 
burden  estimates  or  any  other  aspect  of 
the  collection  of  information  to  NMFS 
and  to  OMB  (see  ADDRESSES). 

This  rule  also  includes  a  gear  marking 
provision  which  is  contained  in 
§648.81(f)(2)(ii)(B).  This  provision  was 
originally  implemented  under 
Framework  Adjustment  16  (63  FR  9378, 
March  3, 1997)  and  revised  under 
Framework  Adjustment  18  (63  FR  7727). 
Upon  reviewing  this  provision  during 
the  issuance  process  for  this  rule  to 
implement  Framework  Adjustment  24, 
NMFS  has  concluded  that  the  gear 
marking  provision  contained  in 
§648.81(f)(2)(ii)(B)  should  have  been 
submitted  for  OMB  clearance  as  a  new 
collection-of-information  requirement. 
This  provision  relates  to  fishing  in  the 
upper  two-thirds  of  the  water  column 
and  unlike  bottom-tending  fixed  gear  is 
not  covered  under  the  current  OMB 
control  number  0648-0305  clearance. 
Therefore,  NMFS  is  in  the  process  of 
submitting  the  appropriate 
documentation  for  OMB  clearance  for 
this  gear  marking  requirement  for  gear 
other  than  bottom-tending  fixed  gear 
and  will  publish  notification  of  the 
effective  date  for  §648.81(f)(2)(ii)(B)  in 
the  Federal  Register  when  OMB 
clearance  is  received. 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  26, 1998. 

David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
■  National  Marine  Fisheries  Service. 

For  the  reasons  sfet  out  in  the 
preamble,  15  CFR  Chapter  IX  and  50 
CFR  Chapter  VI  are  amended  as  follows: 


15  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  et  seq. 

§902.1    [Amended] 

2.  In  §  902.1,  paragraph  (b),  the  table 
is  amended  by  adding,  in  numerical 
order,  in  the  left  column  under  50  CFR, 
the  entry  "648.17",  and  in  the  right 
column,  in  the  corresponding  position, 
the  control  number  "-0202". 

50  CFR  CHAPTER  VI 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

3.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  In  §  648.2,  the  definitions  for 
"NAFO",  "NAFO  Convention  Area", 
and  "NAFO  Regulatory  Area"  are 
added,  in  alphabetical  order,  to  read  as 
follows: 

§  648.2    Definitions. 

*         *         «         »         • 

iVAFO  means  Northwest  Atlantic 
Fisheries  Organization. 

NAFO  Convention  Area  means  the 
waters  of  the  Northwest  Atlantic  Ocean 
north  of  35°00'  N.  lat.  and  west  of  a  line 
extending  due  north  from  35°00'  N.  lat. 
and  42°00'  VV.  long,  to  59°00'  N.  lat., 
thence  due  west  to  44''00'  VV.  long.,  and 
thence  due  north  to  the  coast  of 
Greenland  and  the  waters  of  the  Gulf  of 
St.  Lawrence.  Davis  Strait  and  Baffin 
Bay  south  of  78°10'  N.  lat. 

NAFO  Regulatory  Area  means  the  part 
of  the  NAFO  Convention  Area  which 
lies  beyond  the  200-mile  zone  of  the 
coastal  states. 
***** 

5.  In  §648.4,  paragraph  (a)(1) 
introductory  text  is  revised  to  read  as 
follows: 

§  648.4    Vessel  and  individual  commercial 
permits. 

(a)  *  •  *  (1)  NE  multispecies  vessels. 
Except  for  vessels  that  have  been  issued 
a  valid  High  Seas  Fishing  Compliance 
permit,  have  declared  their  intent  to 
fish,  and  fish  exclusively  in  the  NAFO 
Regulatory  Area  as  provided  in  §  648.17, 
any  vessel  of  the  United  States, 
including  a  charter  or  party  boat,  must 
have  been  issued  and  have  on  board  a 
valid  multispecies  permit  to  fish  for, 
possess,  or  land  multispecies  finfish  in 


or  from  the  EEZ.  Multispecies  h'ames 
used  as,  or  to  be  used  as.  bait  on  a  vessel 
fishing  exclusively  with  pot  gear  are 
deemed  not  to  be  multispecies  finfish 
for  purposes  of  this  part  provided  that 
there  is  a  receipt  for  the  purchase  of 
those  frames  on  board  the  vessel. 
*        *        •        *        • 

6.  In  §  648.10,  paragraph  (c)(5)  is 
revised  and  paragraph  (0(3)  is  added  to 
read  as  follows: 

§  648. 10    DAS  notificatton  requirements. 


(c)  *  *  * 

(5)  Any  vessel  that  possesses  or  lands 
per  trip  more  than  400  lb  (181.44  kg)  of 
scallops,  and  any  vessel  issued  a  limited 
access  multispecies  permit  subject  to 
the  DAS  program  and  call-in 
requirement  that  possesses  or  lands 
regulated  species,  except  as  provided  in 
§§648.17  and  648.89.  shall  be  deemed 
in  the  DAS  program  for  purposes  of 
counting  DAS,  regardless  of  whether  the 
vessel's  owner  or  authorized 
representative  provided  adequate 
notification  as  required  by  this 
paragraph  (c). 
***** 

(3)  Cod  landing  limit  call-in  (i)  A 
vessel  subject  to  the  cod  landing  limit 
restriction  specified  in  §648.86(b)(l)(i), 
that  has  not  exceeded  the  allowable 
limit  of  cod  based  on  the  duration  of  the 
trip,  must  enter  port  and  call-out  of  the 
DAS  program  no  later  than  14  DAS  after 
starting  (i.e.,  the  time  of  issuance  of  a 
DAS  authorization  number)  a 
multispecies  DAS  trip. 

(ii)  A  vessel  subject  to  the  cod  landing 
limit  restriction  specified  in 
§  648.86(b)(l)(i)  that  exceeds  or  is 
expected  to  exceed  the  allowable  limit 
of  cod  based  on  the  duration  of  the  trip 
must  enter  port  no  later  than  14  DAS 
after  starting  a  multispecies  DAS  trip 
(i.e.,  the  time  of  issuance  of  a  DAS 
authorization  number)  and  must  report, 
upon  entering  port  and  before 
offloading,  its  hailed  weight  of  cod 
under  the  separate  call-in  system  as 
specified  in  §648.86(b)(l)(ii)(B).  Such 
vessel  must  remain  in  port,  unless  for 
transiting  purposes  as  allowed  in 
§  648.86(b)(3),  and  may  not  call-out  of 
the  DAS  program  for  that  trip  until 
sufficient  time  has  elapsed  to  account 
for  and  justifj'  the  amount  of  cod  on 
board  in  accordance  with 
§648.86(b)(l)(ii). 

7.  In  §648.14,  paragraph  (a)(31)(ii)  is 
amended  by  removing  the  word  "or"  at 
the  end  of  the  paragraph,  paragraphs 
(a)(13).  (a)(31)(iii),  (a)(33),  (a)(35) 
through  (37),  (a)(47),  (a)(55),  (b).  (c) 
introductory  text,  (d)  introductory  text, 


UMI 


11594  Federal  Register /Vol.  63,  No.  46 /Tuesday,  March  10,  1998 /Rules  and  Regulations 


(e),  (g)  introductory  text,  (t),  and  (x){4) 
are  revised,  and  paragraphs  (a)(31)(iv), 
(a)(104)  and  (c)(22)  through  (25)  are 
added  to  read  as  follows: 

§548.14    Prohibitions. 

(a)  *  *  • 

(13)  Purchase,  possess  or  receive  for  a 
commercial  purpose,  or  attempt  to 
purchase  possess  or  receive  for  a 
commercial  purpose,  any  species 
regulated  under  this  part  unless  in 
possession  of  a  valid  dealer  permit 
issued  under  this  part,  except  that  this 
prohibition  does  not  apply  to  species 
that  are  purchased  or  received  from  a 
vessel  not  issued  a  permit  under  this 
part  that  fished  exclusively  in  state 
waters,  or  unless  otherwise  specified  in 
§648.17. 
*         *        •         •        * 

(31)  *  •  * 

(iii)  The  NE  multispecies  were 
harvested  in  or  from  the  EEZ  by  a 
recreational  fishing  vessel;  or 

(iv)  Unless  otherwise  specified  in 
§648.17. 
***** 

(33)  Sell,  barter,  trade,  or  otherwise 
transfer;  or  attempt  to  sell,  barter,  trade, 
or  otherwise  transfer  for  a  commercial 
purpose  any  NE  multispecies  from  a 
trip,  unless  the  vessel  is  holding  a 
multispecies  permit,  or  a  letter  under 
§  648.4(a)(1),  and  is  not  fishing  under 
the  charter/party  vessel  restrictions 
specified  in  §  648.89,  or  unless  the  NE 
multispecies  were  harvested  by  a  vessel 
without  a  multispecies  permit  that 
fishes  for  NE  multispecies  exclusively 
in  state  waters,  or  unless  otherwise 
specified  in  §  648.17. 
***** 

(35)  Fish  with,  use,  or  have  on  board 
within  the  area  described  in 

§  648.80(a)(1),  nets  of  mesh  whose  size 
is  smaller  than  the  minimum  mesh  size 
specified  in  §648. 80(a)(2),  except  as 
provided  in  §  648.80(a)(3)  through  (6), 
(a)(8),  (a)(9),  (d),  (e)  and  (i),  unless  the 
vessel  has  not  been  issued  a 
multispecies  permit  and  fishes  for  NE 
multispecies  exclusively  in  state  waters, 
or  unless  otherwise  specified  in 
§648.17. 

(36)  Fish  with,  use,  or  have  available 
for  immediate  use  within  the  area 
described  in  §  648.80(b)(1),  nets  of  mesh 
size  smaller  than  the  minimum  size 
specified  in  §  648.80(b)(2),  except  as 
provided  in  §  648.80(b)(3),  (d),  (e),  and 
(i),  or  unless  the  vessel  has  not  been 
issued  a  multispecies  permit  and  fishes 
for  multispecies  exclusively  in  state 
waters,  or  unless  otherwise  specified  in 
§648.17. 

(37)  Fish  with,  use,  or  have  available 
for  immediate  use  within  the  area 


described  in  §  648.80(c)(1),  nets  of  mesh 
size  smaller  that  the  minimum  mesh 
size  specified  in  §  648.80(c)(2),  except  as 
provided  in  §  648.80(c)(3),  (d),  (e),  and 
(i),  or  unless  the  vessel  has  not  been 
issued  a  multispecies  permit  and  fishes 
for  NE  multispecies  exclusively  in  state 
waters,  or  unless  otherwise  specified  in 
§648.17. 
***** 

(47)  Fish  for  the  species  specified  in 
§  648.80(d)  or  (e)  with  a  net  of  mesh  size 
smaller  than  the  applicable  mesh  size 
specified  in  §  648.80(a)(2).  (b)(2),  or 
(c)(2).  or  possess  or  land  such  species, 
unless  the  vessel  is  in  compliance  with 
the  requirements  specified  in 
§  648.80(d)  or  (e).  or  unless  the  vessel 
has  not  been  issued  a  multispecies 
permit  and  fishes  for  NE  multispecies 
exclusively  in  state  waters,  or  unless 
otherwise  specified  in  §648.17. 
***** 

(55)  Purchase,  possess,  or  receive  as  a 
dealer,  or  in  the  capacity  of  a  dealer, 
regulated  species  in  excess  of  the 
possession  limit  specified  in  §648.86 
applicable  to  a  vessel  issued  a 
multispecies  permit,  unless  otherwise 
specified  in  §648.17. 
***** 

(104)  Fish  for,  harvest,  possess,  or 
land  regulated  multispecies  when 
fishing  in  the  closed  areas  specified  in 
§  648.81(a).  {b).(c),(n.(g)  and  (h), 
unless  otherwise  specified  in 
§648.81(c)(2)(iii),  (f)(2)(i)  and  (f)(2)(iii). 

(b)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person 
owning  or  operating  a  vessel  holding  a 
multispecies  permit,  issued  an 
operator's  permit,  or  issued  a  letter 
under  §648,4(a)(l)(i)(H)(3),  to  land,  or 
possess  on  board  a  vessel,  more  than  the 
possession  or  landing  limits  specified  in 
§  648.86(a)  and  (b),  or  to  violate  any  of 
the  other  provisions  of  §  648.86,  unless 
otherwise  specified  in  §648.17. 

(c)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraphs  (a)  and 
(b)  of  this  section,  it  is  unlawful  for  any 
person  owning  or  operating  a  vessel 
issued  a  limited  access  multispecies 
permit  or  a  letter  under 
§648.4(a)(l)(i)(H)(3).  unless  otherwise 
specified  in  §  648.17,  to  do  any  of  the 
following: 
***** 

(22)  Fail  to  comply  with  the 
exemption  specifications  as  described  in 
§648.17. 

(23)  Fail  to  enter  port  and  call-out  of 
the  DAS  program  no  later  than  14  DAS 
after  starting  (i.e.,  the  time  of  the 
issuance  of  the  DAS  authorization 


number)  a  multispecies  DAS  trip,  as 
specified  in  §  648.10(f)(3),  unless 
otherwise  specified  in  §648.86(b)(l)(ii), 
or  unless  the  vessel  is  fishing  under  the 
cod  exemption  specified  in 
§  648.86(b)(2). 

(24)  Fail  to  eater  port  and  report  the 
hail  weight  of  aod  no  later  than  14  DAS 
after  starting  (i.e.,  the  time  of  the 
issuance  of  the  DAS  authorization 
number)  a  multispecies  DAS  trip,  as 
specified  in  §  648.10(f)(3),  if  the  vessel 
exceeds  the  allowable  limit  of  cod 
specified  in  §648.86(b)(l)(i).  unless  the 
vessel  is  fishing  under  the  cod 
exemption  specified  in  §  648.86(b)(2). 

(25)  Fail  to  remain  in  port  for  the 
appropriate  time  specified  in 

§  648.86(b)(l)(ii)(A),  except  for 
transiting  purposes,  provided  the  vessel 
complies  with  §  648.86(b)(3). 

(dj  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraphs  (a),  (b), 
and  (c)  of  this  section,  it  is  unlawful  for 
any  person  owning  or  operating  a  vessel 
issued  a  multispecies  handgear  permit 
to  do  any  of  the  following,  unless 
otherwise  specified  in  §648.17: 
***** 

(e)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraphs  (a) 
through  (d)  of  this  section,  it  is  unlawful 
for  any  person  owning  or  operating  a 
vessel  issued  a  scallop  multispecies 
possession  limit  permit  to  possess  or 
land  more  than  the  possession  limit  of 
regulated  species  specified  at  §  648.88(c) 
or  to  possess  or  land  regulated  species 
when  not  fishing  under  a  scallop  DAS, 
unless  otherwise  specified  in  §648.17. 
***** 

(g)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  the  prohibitions 
specified  in  paragraphs  (a)  through  (f)  of 
this  section,  it  Is  unlawful  for  the  owner 
or  operator  of  a  charter  or  party  boat 
issued  a  multispecies  permit,  or  of  a 
recreational  vessel,  as  applicable,  unless 
otherwise  specified  in  §  648.17,  to: 
***** 

(t)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraphs  (a) 
through  (h)  of  this  section,  it  is  unlawful 
for  any  person  owning  or  operating  a 
vessel  issued  a  nonregulated 
multispecies  permit  to  possess  or  land 
any  regulated  species  as  defined  in 
§  648.2,  or  violate  any  apphcable 
provisions  of  §648.88,  unless  otherwise 
specified  in  §848.17. 
***** 

(x)  *  *  * 

(4)  NE  multispecies.  (i)  Regulated 
species  possessed  for  sale  that  do  not 


Federal  Register / Vol.  63,  No.  46 /Tuesday,  March  10.  1998 /Rules  and  Regulations  11595 


meet  the  minimum  sizes  specified  in 
§  648.83  for  sale  are  deemed  to  have 
been  taken  or  imported  in  violation  of 
these  regulations,  unless  the 
preponderance  of  all  submitted 
evidence  demonstrates  that  such  fish 
were  harvested  by  a  vessel  not  issued  a 
permit  under  this  part  and  fishing 
exclusively  within  state  waters,  or  by  a 
vessel  that  fished  exclusively  in  the 
NAFO  Regulatory  Area.  This 
presumption  does  not  apply  to  fish 
being  sorted  on  deck. 

(ii)  Regulated  species  possessed  for 
sale  that  do  not  meet  the  minimum  sizes 
specified  in  §  648.83  for  sale  are  deemed 
taken  from  the  EEZ  or  imported  in 
violation  of  these  regulations,  unless  the 
preponderance  of  all  submitted 
evidence  demonstrates  that  such  fish 
were  harvested  by  a  vessel  not  issued  a 
permit  imder  this  part  and  fishing 
exclusively  within  state  waters,  or  by  a 
vessel  that  fished  exclusively  in  the 
NAFO  Regulatory  Area.  This 
presumption  does  not  apply  to  fish 
being  sorted  on  deck. 

8.  Section  648.17  is  added  to  subpart 
A  to  read  as  follows: 

§  648.1 7  Exemptions  for  vessels  fishing  in 
the  NAFO  Regulatory  Area  for  Multispecies 
vessels. 

A  vessel  issued  a  valid  High  Seas 
Fishing  Compliance  permit  under  50 
CFR  part  300  is  exempt  from 
multispecies  permit,  mesh  size,  effort- 
control,  and  possession  limit 
restrictions,  specified  in  §§  648.4, 
648.80,  648.82  and  §  648.86, 
respectively,  while  transiting  the  EEZ 
with  multispecies  on  board  the  vessel, 
or  landing  multispecies  in  U.S.  ports 
that  were  caught  while  fishing  in  the 
NAFO  Regulatory  Area,  provided: 

(a)  The  vessel  operator  has  a  letter  of 
authorization  issued  by  the  Regional 
Administrator  on  board  the  vessel; 

(b)  For  the  duration  of  the  trip,  the 
vessel  fishes,  except  for  transiting 
purposes,  exclusively  in  the  NAFO 
Regulatory  Area  and  does  not  harvest 
fish  in,  or  possess  fish  harvested  in,  or 
from,  the  EEZ; 

(c)  When  transiting  the  EEZ,  all  gear 
is  properly  stowed  in  accordance  with 
one  of  the  applicable  methods  specified 
in  §  648.81(e);  and 

(d)  The  vessel  operator  complies  with 
the  High  Seas  Fishing  Compliance 
permit  and  all  NAFO  conservation  and 
enforcement  measures  while  fishing  in 
the  NAFO  Regulatory  Area. 

9.  In  §648.53.  paragraph  (d)  is  revised 
to  read  as  follows: 

§648.53    DAS  allocations. 


(d)  End-of-year  carry-over.  Limited 
access  vessels  with  unused  DAS  on  the 
last  day  of  February  of  any  year  may 
carry  over  a  maximum  of  10  DAS  into 
the  next  year.  At  no  time  may  more  than 
10  DAS  be  carried  over.  DAS  sanctioned 
vessels  will  be  credited  with  unused 
DAS  based  on  their  DAS  allocation 
minus  total  DAS  sanctioned. 

•  *        »        •        • 

10.  Section  648.80  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§648.80    Regulated  mesh  areas  end 
restrictions  on  gear  and  methods  of  fishing. 

Except  as  provided  in  §648.17,  all 
vessels  must  comply  with  the  following 
minimum  mesh  size,  gear  and  methods 
of  fishing  requirements,  unless 
otherwise  exempted  or  prohibited: 

•  •        *        •        • 

11.  In  §648.81,  paragraphs  (a)(2)(i), 
(c}(2)(ii),  and  (f)(2)(ii)  are  revised  to  read 
as  follows: 


§648.81    Closed  areas. 

(a)  •  •  • 

(2)  *  •  • 

(i)  Fishing  with  or  using  pot  gear 
designed  and  used  to  take  lobsters,  or 
pot  gear  designed  and  used  to  take 
hagfish,  provided  that  there  is  no 
retention  of  regulated  species  and  no 
other  gear  on  board  capable  of  catching 
NE  multispecies;  or 

(c)  *  •  * 

(2)  •  *  • 

(ii)  Fishing  with  or  using  dredge  gear 
designed  and  used  to  take  surf  clams  or 
ocean  quahogs,  provided  that  there  is  no 
retention  of  regulated  species  and  no 
other  gear  on  board  capable  of  catching 
NE  multispecies;  or 
•        •        *        *        * 

(f)*  *  • 

(2)  *  '  * 

(ii)  That  are  fishing  with  or  using 
exempted  gear  as  defined  under  this 
part,  subject  to  the  restrictions  on 
midwater  trawl  gear  in  paragraph 
(a)(2)(iii)  of  this  section,  and  excluding 
pelagic  gillnet  gear  capable  of  catching 
multispecies,  except  vessels  may  fish 
with  a  single  pelagic  gillnet,  not  longer 
than  300  ft  (91.44  m)  and  not  greater 
than  6  ft  (1.83  m)  deep,  with  a 
maximum  mesh  size  of  3  inches  (7.62 
cm),  provided: 

(A)  The  net  is  attached  to  the  boat  and 
fished  in  the  upper  two-thirds  of  the 
water  column; 

(B)  The  net  is  marked  with  the 
owner's  name  and  vessel  identification 
number; 

(C)  There  is  no  retention  of  regulated 
species;  and 


(D)  There  is  no  other  gear  on  board 
capable  of  catching  NE  multisf>ecies:  or 

12.  In  §  648.82,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  648.82    Effort-control  program  for  limited 
access  vessels. 

(a)  General.  Except  as  provided  in 
§648.17,  a  vessel  issued  a  limited  access 
multispecies  permit  may  not  fish  for, 
possess,  or  land  regulated  species, 
except  during  a  DAS  as  allocated  under 
and  in  accordance  with  the  appUcable 
DAS  program  described  in  this  section, 
unless  otherwise  provided  elsewhere  in 
this  part. 

(Ij  End-of-year  carry-over.  With  the 
exception  of  vessels  that  held  a 
Confirmation  of  Permit  History  as       ^ 
described  in  §  648.4(a)(l)(i)(J)  for  the 
entire  fishing  year  preceding  the  carry- 
over year,  limited  access  vessels  that 
have  unused  DAS  on  the  last  day  of 
April  of  any  year,  may  carry  over  a 
meiximum  of  10  DAS  into  the  next  year. 
DAS  sanctioned  vessels  will  be  credited 
with  unused  DAS  based  on  their  DAS 
allocation  minus  total  DAS  sanctioned. 

(2)  [Reserved] 
•        •        •        •        » 

13.  In  §648.83,  paragraph  (a)(1) 
introductory  text  is  revised  to  read  as 
follows: 


§648.83    KMnlmum  fish  I 

(a)  •  *  *  (1)  Minimum  fish  sizes  for 
recreational  vessels  and  charter/party 
vessels  that  are  not  fishing  under  a  NE 
multispecies  DAS  are  specified  in 
§648.89.  Except  as  provided  in  §648.17, 
all  other  vessels  are  subject  to  the 
following  minimum  fish  sizes  (TL): 
***** 

14.  In  §  648.86.  introductory  text  and 
paragraph  (b)(3)  are  added,  and 
paragraphs  (b)(1)  heading,  (b)(l)(i), 
(b)(l)(ii).  and  (b)(2)  are  revised  to  read 
as  follows: 

§648.86    Possession  restrictions. 

Except  as  provided  in  §648.17,  the 
following  possession  restrictions  apply: 

***** 

(b)-** 

(1)  Gulf  of  Maine  landing  limit  (i) 
Except  as  provided  in  paragraphs 
(b)(l)(ii)  and  (b)(2)  of  this  section,  and 
subject  to  the  cod  landing  limit  call-in 
provision  specified  at  §648.10(f)(3)(i),  a 
vessel  fishing  under  a  NE  multispecies 
DAS  may  land  up  to  1,000  lb  (453.6  kg) 
of  cod  per  DAS,  or  any  part  of  a  DAS, 
for  each  of  the  first  4  DAS  of  a  trip,  and 
may  land  up  to  1.500  lb  (680.4  kg)  of 
cod  per  DAS  for  each  DAS.  or  any  part 
of  a  DAS,  in  excess  of  4  consecutive 
DAS.  Vessels  calling-out  of  the 
multispecies  DAS  program  under 


I 
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§  648.10(c)(3)  that  have  utilized  "part  of 
a  DAS"  (less  than  24  hours)  may  land 
up  to  an  additional  1.000  lb  (453.6  kg). 
or  1.500  lb  (680.4  kg)  if  applicable,  of 
cod  for  that  "part  of  a  DAS";  however, 
such  vessels  may  not  end  any 
subsequent  trip  with  cod  on  board 
within  the  24-hour  period  following  the 
beginning  of  the  "part  of  the  DAS" 
utilized  (e.g..  a  vessel  that  has  called-in 
to  the  multispecies  DAS  program  at  3 
p.m.  on  a  Monday  and  ends  its  trip  the 
next  day  (Tuesday)  at  4  p.m.  (accruing 
a  total  of  25  hours)  may  legally  land  up 
to  2.000  lb  (907.2  kg)  of  cod  on  such  a 
trip,  but  the  vessel  may  not  end  any 
subsequent  trip  with  cod  on  board  until 
after  3  p.m.  on  the  following  day 
(Wednesday)).  Cod  on  board  a  vessel 
subject  to  this  landing  limit  must  be 
separated  from  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection. 

(ii)  A  vessel  subject  to  the  cod  landing 
limit  restrictions  described  in  paragraph 
(b)(l)(i)  of  this  section,  and  subject  to 
the  cod  landing  limit  call-in  provision 
specified  at  §648.10(f){3)(ii).  may  come 
into  port  with  and  offload  cod  in  excess 
of  the  landing  limit  as  determined  by 
the  number  of  DAS  elapsed  since  the 
vessel  called  into  the  DAS  program, 
provided  that: 

(A)  The  vessel  operator  does  not  call- 
out  of  the  DAS  program  as  described 
under  §648. 10(c)(3)  and  does  not  depart 
from  a  dock  or  mooring  in  port  to 
engage  in  fishing,  unless  transiting  as 
allowed  in  paragraph  (b)(3)  of  this 
section,  until  sufficient  time  has  elapsed 
to  account  for  and  justify  the  amount  of 
cod  harvested  at  the  time  of  offloading 
regardless  of  whether  all  of  the  cod  on 
board  is  offloaded  (e.g..  a  vessel  that  has 
called-in  to  the  multispecies  DAS 
program  at  3  p.m.  on  Monday  that  fishes 
and  comes  back  into  port  at  4  p.m.  on 
Wednesday  of  that  same  week  with 
4,000  lb  (1,814.4  kg)  of  cod.  and  offloads 
some  or  all  of  its  catch,  cannot  call  out 
of  the  DAS  program  or  leave  port  until 
3:01  p.m.  the  next  day.  Thursday  (i.e.. 

3  days  plus  one  minute));  and 

(B)  Upon  returning  to  port  and  before 
offloading,  the  vessel  operator  notifies 
the  Regional  Administrator  (see  Table  1 
to  §  600.502  of  this  chapter  for  the 
Regional  Administrator's  address)  and 
provides  the  following  information: 
Vessel  name  and  permit  number,  owner 
and  caller  name,  DAS  confirmation 
number,  phone  number,  and  the  hail 
weight  of  cod  on  board  and  the  amount 
of  cod  to  be  offioaded,  if  any.  A  vessel 
that  has  not  exceeded  the  landing  limit 
and  is  offloading  and  ending  its  trip  by 
calling  out  of  the  multispecies  DAS 


program  does  not  have  to  report  under 
this  call-in  system. 
*        » ■      i«        *        * 
I 

(2)  Exemption.  A  vessel  fishing  under 
a  NE  multispecies  DAS  is  exempt  ft-om 
the  landing  limit  described  in  paragraph 
{b)(l)  of  this  section  when  fishing  south 
of  a  line  beginning  at  the  Cape  Cod,  MA 
coastline  at  42°00'  N.  lat.  and  running 
eastward  along  42°00'  N.  lat.  until  it 
intersects  with  69''30'  W.  long.,  then 
northward  along  69''30'  W.  long,  until  it 
intersects  with  42°20'  N.  lat.,  then 
eastward  along  42°20'  N.  lat.  until  it 
intersects  with  67"'20'  W.  long.,  then 
northward  along  67°20'  W.  long,  until  it 
intersects  with  the  U.S. -Canada 
maritime  boundary,  provided  that  it 
does  not  fish  north  of  this  exemption 
area  for  a  minimum  of  30  consecutive 
days  (when  fishing  under  the 
multispecies  DAS  program),  and  has  on 
board  an  authorization  letter  issued  by 
the  Regional  Administrator.  Vessels 
exempt  from  the  landing  limit 
requirement  may  transit  the  GOM/GB 
Regulated  Mesh  Area  north  of  this 
exemption  area,  provided  that  their  gear 
is  stowed  in  accordance  with  one  of  the 
provisions  of  §  648.81(e). 

(3)  Transiting.  A  vessel  that  has 
exceeded  die  cod  landing  limit  as 
specified  in  paragraph  (b)(1)  of  this 
section  and  is,  therefore,  subject  to 
remain  in  port  for  the  period  of  time 
described  in  paragraph  (b)(l)(ii)(A)  of 
this  section,  may  transit  to  another  port 
during  this  time,  provided  that  the 
vessel  operator  notifies  the  Regional 
Administrator  (see  Table  1  to  §  600.502 
of  this  chapter  for  the  Regional 
Administrator's  address)  either  at  the 
time  the  vessel  reports  its  hailed  weight 
of  cod  or  at  a  later  time  prior  to 
transiting,  and  provides  the  following 
information:  Vessel  name  and  permit 
number,  destination  port,  time  of 
departure,  and  estimated  time  of  arrival. 
A  vessel  transiting  under  this  provision 
must  stow  its  gear  in  accordance  with 
one  of  the  methods  specified  in 

§  648.81(e),  and  may  not  have  any  fish 
on  board  the  vessel. 
***** 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  14 

Advisory  Committees;  Pharmacy 
Compounding  Advisory  Committee; 
Estabiishment 

agency:  Food,  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment  of  the  Pharmacy 
Compounding  Advisory  Committee  in 
FDA's  Center  for  Drug  Evaluation  and 
Research  by  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner). 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  notice 
requesting  nominations  for  membership 
on  this  committee.  This  document  adds 
the  Pharmacy  Compounding  Advisory 
Committee  to  the  agency's  list  of 
standing  advisory  committees. 
DATES:  This  rule  becomes  effective 
March  10, 1998.  Authority  for  the 
committee  being  established  will  end  on 
February  3,  20OO,  unless  the 
Commissioner  formally  determines  that 
renewal  is  in  the  public  interest. 
FOR  FURTHER  MFORMAT10N  CONTACT: 

Donna  M.  Combs,  Committee 
Management  Office  (HFA-306).  Food 
and  E)rug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4820. 

SUPPLEMBfTARY  INFORMATION:  Under  the 
Federal  Advisory  Committee  Act  of 
October  6, 1972  (Pub.  L.  92-463)  (5 
U.S.C.  app.  2);  section  904  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  394),  as  amended  by 
the  Food  and  Drug  Administration 
Revitalization  Act  (Pub.  L.  101-635); 
section  503A  of  the  act  (21  U.S.C.  353a) 
and  21  CFR  14.40(b),  FDA  is 
announcing  the  establishment  of  the 
Pharmacy  Compounding  Advisory 
Committee  by  the  Commissioner.  The 
committee  shall  provide  advice  on 
scientific,  technical,  and  medical  issues 
concerning  drug  compounding  by 
pharmacists  and  licensed  practitioners, 
and  make  appropriate  recommendations 
to  the  Commissioner. 

Because  establishment  of  this 
advisor)'  committee  is  explicitly 
required  by  section  503A(d)(l)  of  the  act 
(21  U.S.C.  353a(d)(l)),  the 
Commissioner  finds,  under  21  CFR 
10.40,  that  notice  and  public  procedure 
in  §  10.40(b)  are  unnecessary  and 
contrary  to  the  public  interest. 

Therefore,  the  agency  is  amending  21 
CFR  14.100(g)  as  set  forth  below. 
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List  of  Subjects  in  21  CFR  Part  14 

Administrative  practice  and 
procedure,  Advisory  committees.  Color 
additives,  Drugs.  Radiation  protection. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  14  is 
amended  as  follows: 

PART  14— PUBLIC  HEARING  BEFORE 
A  PUBLIC  ADVISORY  COMMITTEE 

1.  The  authority  citation  for  21  CFR 
part  14  continues  to  read  as  follows: 

Authority:  21  U.S.C.  41-50,  141-149.  321- 
394.  467f.  679,  821, 1034;  42  U.S.C.  201,  262, 
263b.  264;  15  U.S.C.  1451-1461;  5  U.S.C. 
app.  2;  28  U.S.C.  2112. 

2.  Section  14.100  is  amended  by 
adding  paragraph  (c)(18)  to  read  as 
follows: 

§  1 4. 1 00    List  of  standing  advisory 
committees. 

*        *        •        *        « 

(c)  *  *   * 

(18)  Pharmacy  Compounding 
Advisory  Committee. 

(i)  Date  established:  February  12, 
1998. 

(ii)  Function:  Provides  advice  on 
scientific,  technical,  and  medical  issues 
concerning  drug  compounding  by 
pharmacists  and  licensed  practitioners. 

Dated:  March  3,  1998. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  98-6151  Filed  3-9-98;  8:45  am] 
BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  104 

[Docket  No.  97N-0365] 

Code  of  Fedetal  Regulations;  Authority 
Citations;  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  revise  an  authority 
citation  that  was  inadvertently  omitted 
when  the  agency  revised  the  authority 
citations  for  21  CFR  Chapter  I.  This 
action  is  being  taken  to  ensure  clarity 
and  consistency  in  the  agency's 
regulations. 
EFFECTIVE  DATE:  March  10,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Federal  Register,  in  accordance 
with  the  procedures  of  the 
Administrative  Committee  of  the 
Federal  Register  (1  CFR  21.52),  has 
recommended  that  each  citation  of 
authority  for  Chapter  I  of  Title  21  of  the 
Code  of  Federal  Regulations  include 
only  references  to  the  United  States 
Code.  Therefore,  in  the  Federal  Register 
of  October  1,  1997,  FDA  revised  its 
authority  citations  in  accordance  with 
that  recommendation.  In  that  document, 
the  agency  inadvertently  omitted  an 
amendment  to  revise  the  authority 
citation  for  21  CFR  part  104.  At  this 
time  the  agency  is  correcting  that  error. 
Publication  of  this  document  constitutes 
final  action  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  FDA  has 
determined  that  notice  and  public 
comment  are  unnecessary  because  this 
amendment  is  nonsubstantive  in  nature. 

Lists  of  Subjects  in  21  CFR  Part  104 

Food  grades  and  standards,  Frozen 
foods.  Nutrition. 

Therefore,  under  the  Food,  Drug,  and 
Cosmetic  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  104  is  amended 
as  follows: 

PART  104— NUTRITIONAL  QUALITY 
GUIDELINES  FOR  FOODS 

1.  The  authority  citation  for  21  CFR 
part  104  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  343.  371(a). 

Dated:  March  4.  1998. 

WilUam  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

|FR  Doc.  98-6153  Filed  3-9-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Hemoglobin 
Glutamer-200  (Bovine) 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Biopure 
Corp.  The  NADA  provides  for  the  use  of 
hemoglobin  glutamer-200  (bovine)  for 
the  treatment  of  anemia  in  dogs. 

EFFECTIVE  DATE:  March  10.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1612. 
SUPPLEMENTARY  INFORMATION:  Biopure 
Corp..  11  Hurley  St..  Cambridge,  MA 
02141,  is  the  sponsor  of  NADA  141-067 
that  provides  for  the  use  of  Oxyglobin® 
(hemoglobin  glutamer-200  (bovine))  for 
the  treatment  of  anemia  in  dogs  by 
increasing  systemic  oxygen  content 
(plasma  hemoglobin  concentration)  and 
improving  the  clinical  signs  associated 
with  anemia  for  at  least  24  hours, 
regardless  of  the  cause  of  anemia 
(hemolysis,  blood  loss,  or  ineffective 
erythropoiesis).  The  drug  is  limited  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian.  The  NADA  is  approved  as 
of  January  28,  1998,  and  the  regulations 
are  amended  by  adding  §  522.1125  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  addition,  Biopure  Corp.  has  not 
been  previously  listed  in  the  animal 
drug  regulations  as  sponsor  of  an 
approved  application.  At  this  time.  21 
CFR  510.600(c)  is  amended  to  add 
entries  for  the  firm. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agencv  has  determined  under  21 
CFR  25.33(dj(5)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
this  approval  for  nonfood-producing 
animals  qualifies  for  5  years  of 
marketing  exclusivity  beginning  January 
28.  1998.  because  no  active  ingredient  of 
the  drug  (including  any  salt  or  ester  of 
the  active  ingredient)  has  been  approved 
in  any  other  application. 
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List  of  Subiects 

21  CFH  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  522  are  amended  as 
follows: 

PART  510^-NEW  ANIMAL  DRUGS 

1.  The  aithority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  360b,  371.  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 


alphabetically  adding  a  new  entry  for 
"Biopure  Corp."  and  in  the  table  in 
paragraph  (c)(2)  by  numerically  adding 
a  new  entry  for  "063075"  to  read  as 
follows:         I 

§510.600    Names,  addresses,  and  drug 
iabeter  codes  of  sponsors  of  approved 
applications. 


(c)*  •  • 
(D*  •  * 


Firm  name  and  ackjress 


Biopure  Corp.,  11  Hurley  St.,  Cambridge,  MA  02141. 


Drug  labeler  code 


063075 


(2) 


Drug  labeler  code 


063075 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.1125  is  added  to  read 
as  follows: 

§522.1125    Hemoglobin  glutamer-200 
(iMvine). 

(a)  Specifications.  Each  125  milliliter 
bag  contains  13  grams  per  deciliter  of 
polymerized  hemoglobin  of  bovine 
origin  in  modified  Lactated  Ringer's 
Solution.  It  is  a  sterile,  clear,  dark 
purple  solution. 

(b)  Sponsor.  See  No.  063075  in 
§  510.600(c)  of  this  chapter. 

(c)  [Reserved] 

(d)  Conditions  of  use —  (1)  Amount. 
One-time  dose  of  30  milliliters  per 
kilogram  of  body  weight  administered 
intravenously  at  a  rate  of  up  to  10 
milliliters  per  kilogram  per  hour. 

(2)  Indications  for  use.  For  the 
treatment  of  anemia  in  dogs  by 
increasing  systemic  oxygen  content 
(plasma  hemoglobin  concentration)  and 
improving  the  clinical  signs  associated 
with  anemia  for  at  least  24  hours, 
regardless  of  the  cause  of  anemia 


Firm  name  and  address 


Biopure  Corp.,  11  Hurley  St.,  Cambridge,  MA  02141. 


(hemolysis,  blood  loss,  or  ineffective 
erythropoiesis). 

(3)  Limitations.  For  intravenous  use 
only.  Overdosage  or  an  excessive  rate  of 
administration  (greater  than  10 
milliliters  per  kilogram  per  hour)  may 
result  in  circulatory  overload.  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

Dated:  February  27,  1998. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  98-6080  Filed  3-9-98;  8:45  am) 
BILUNG  COOE  41S0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Medicated  Feed  Applications; 
Halofuginone  Hydrobromide; 
Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule:  technical 

amendment. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
correct  assay  limits  for  halofuginone 
hydrobromide  Type  A  medicated 
articles.  As  cimended,  the  regulation 
reflects  the  assay  limits  in  the  approved 
new  animal  drug  application  (NADA). 
This  action  is  being  taken  to  ensure  the 
accuracy  and  consistency  of  the 
regulations  and  to  correct  an  error  that 
occurred  because  the  regulation  did  not 
reflect  the  assay  limits  approved  in  the 
NADA. 

EFFECTIVE  DATE:  March  10,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  G.  Leadbetter,  Center  for 
Veterinary  Medicine  (HFV-143),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville.  MD  20855,  301-594- 
1662. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  21,  1985  (50 
FR  33718),  FDA  added  §  558.265  (21 
CFR  558.263)  to  reflect  approval  of 
Hoechst  Roussel  Vet's  NADA  130-951 
for  the  use  of  halofuginone 
hydrobromide  Type  A  medicated 
articles.  Section  558.265  provided  for 
the  use  of  the  Type  A  article  to  make 
Type  C  feed.  Section  558.265  also 
provided  the  approved  assay  limits  for 


UMI 
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the  Type  C  medicated  feeds  of  75  to  125 
percent  of  the  labeled  amount.  The 
assay  limits  for  the  halofuginone  Type 
A  medicated  articles  of  90  to  115 
percent  of  labeled  amount  in  the 
approved  NADA  were  not  published  at 
that  time. 

In  the  Federal  Register  of  March  3, 
1986  (51  PR  7382  at  7393),  FDA  added 
§  558.4  (21  CFR  558.4)  providing  for  the 
regulation  of  medicated  feed 
applications.  In  §  558.4,  FDA  incorrectly 
published  the  assay  limits  for  Type  A 
articles  of  80  to  120  percent  of  the 
labeled  amount.  At  this  time,  FDA  is 
amending  the  assay  limits  for  Type  A 
medicated  articles  to  reflect  those  levels 
in  the  approved  application. 
Accordingly,  FDA  is  correcting 
§  558.4(d)  to  provide  for  an  assay  limit 
for  halofuginone  hydrobromide  Type  A 
medicated  articles  of  90  to  115  percent 
of  the  labeled  amount  instead  of  80  to 
120  percent. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

§  558.4    [Amended] 

2.  Section  558.4  Medicated  feed 
applications  is  amended  in  paragraph 
(d),  in  the  table  entitled  "Category  11", 
in  the  entry  "Halofuginone 
hydrobromide"  in  the  second  column 
by  removing  "80-120"  and  adding  in  its 
place  "90-115". 

Dated:  February  26, 1998. 
Steven  D.  Vaughn, 

Acting  Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  98-6077  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Aninial  Drugs  for  Use  in  Animal 
Feeds;  Chlortetracycline,  Sulfathiazole, 
Penicillin;  Correction 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule,  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  January  15,  1998  (63  FR 
2306).  The  document  amended  the 
animal  drug  regulations  to  reflect 
approval  of  Hofftnann-La  Roche,  Inc.'s, 
abbreviated  new  animal  drug  regulation 
(ANADA).  ANADA  200-167  provides  for 
use  of  Aureozol®,  a  Type  A  medicated 
article  containing  chlortetracycline, 
sulfathiazole,  and  penicillin  to  make 
Type  C  medicated  swine  feeds.  The 
amendment  to  §  558.155(a)(2)  (21  CFR 
558.155(a)(2)),  reflecting  the  approval, 
incorrectly  provided  for  sponsor  No. 
054273  when  it  should  have  provided 
for  Nos.  000004  and  000010.  This 
document  corrects  that  error. 
EFFECTIVE  DATE:  January  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  15,  1998  (63 
FR  2306),  FDA  published  a  document 
reflecting  approval  of  Hoffmann-La 
Roche,  Inc.'s,  ANADA  200-167.  The 
approval  was  for  Aureozol®,  a  Type  A 
medicated  article  containing 
chlortetracycline  calcium  complex 
equivalent  to  40  grams  (g)  of 
chlortetracycline  hydrochloride,  8.8 
percent  (40  g)  sulfathiazole,  and 
procaine  penicillin  equivalent  in 
activity  to  20  g  of  penicillin  per  pound, 
to  make  Type  C  medicated  swine  feeds 
containing  100  g  of  chlortetracycline, 
100  g  of  sulfathiazole,  and  50  g  of 
penicillin  per  ton  of  feed.  Hoffmann-La 
Roche's  ANADA  200-167  was  approved 
as  a  generic  copy  of  Boehringer 
Ingelheim  Animal  Health,  Inc.'s,  NADA 
39-077  CSP  500  Fermazole  Brand 
(chlortetracycline  (as  hydrochloride), 
sulfathiazole,  peniciUin  (from  procaine 
penicillin)).  The  regulations  that  were 
amended  in  §  558.155(a)(2)  to  reflect  the 
approval  provided  the  incorrect  drug 
labeler  number.  This  document  corrects 
the  error  by  providing  for  "Nos.  000004 
and  000010". 

In  FR  Doc.  98-703,  appearing  on  page 
2306  in  the  Federal  Register  of 
Thursday,  January  15,  1998,  the 
following  correction  is  made: 

§558.155    [Corrected] 

1.  On  page  2307,  in  the  second 
column,  amendment  no.  2  is  corrected 
to  read  "Section  558.155 
Chlortetracycline,  sulfathiazole. 
penicillin  is  amended  in  paragraph 
(a)(2)  by  removing  '000010'  and  adding 
in  its  place  *Nos.  000004  and  000010"*. 


Dated:  February  26, 1998. 
Steven  D.  Vaughn, 

Acting  Director,  Office  of  Sew  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  98-6078  Filed  3-9-98;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  220 

RIN  0790-AG50  ^ 

Collection  From  Third  Party  Payers  of 
Reasonable  Costs  of  Healthcare 
Services 

AGENCY:  Office  of  the  Assistant 

Secretary  of  Defense  (Health  Affairs). 

DoD. 

ACTION:  Final  rule  with  request  for 

comments. 

SUMMARY:  This  final  rule  implements, 
without  embellishment  or  additional 
requirement,  the  recently  enacted 
statutory  authority  to  collect  Social 
Security  account  numbers  from  all  DoD 
beneficiaries  as  part  of  the  program  to 
identify  third  party  payer  situations. 
DATES:  This  rule  is  effective  April  9, 
1998.  Comments  are  requested  by  May 
11,  1998. 

ADDRESSES:  Forward  comments  to: 
Third  Party  Collection  Program,  Office 
of  the  Assistant  Secretary  of  Defense 
(Health  Affairs),  Health  Services 
Operations  and  Readiness.  1200  Defense 
Pentagon,  Washington,  DC  20301-1200. 
FOR  FURTHER  INFORMATION  CONTACT:  LTC 
Michael  Montgomery,  703-681-8910. 
SUPPLEMENTARY  INFORMATION: 

Final  Rule  Regarding  Collection  of 
Social  Security  Account  Numbers 

As  part  of  the  program  to  identify 
third  party  payer  situations.  Congress 
authorized  DoD  to  require  mandatory 
disclosure  of  Social  Security  account 
numbers  of  all  covered  beneficiaries. 
Based  on  this  statutory  revision,  we  are 
adding  the  final  rule,  §  220.9(d),  that 
every  covered  beneficiary  eligible  for 
care  in  facilities  of  the  Uniformed 
Services  is,  as  a  condition  of  eligibility, 
required  to  disclose  to  authorized 
personnel  his  or  her  Social  Security 
account  number.  This  is  essential  to  the 
conduct  of  the  program  to  identify  third 
party  payer  situations. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  this  rule 
is  not  a  significant  rule  as  defined  under 
section  3(0(1)  through  3(f)(4)  of 
Executive  Order  12866. 
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Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  affects  only  DoD 
employees  and  certain  former  DoD 
employees. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  this  rule  does 
not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

This  rule  implements,  without 
embellishment  or  additional 
requirement,  the  statutory  authority  to 
require,  as  part  of  the  program  for  ihe 
identification  of  third  party  payer 
situations,  the  mandatory  disclosure  of 
Social  Security  account  numbers  for  all 
covered  beneficiaries.  Congress 
recognized  that  the  information 
matching  program  cannot  proceed 
without  Social  Security  account 
numbers  to  assure  correct  identification 
of  each  individual  in  the  respective 
databases. 

List  of  Subiects  in  32  CFR  Part  200 

Claims,  Health  care.  Health  insurance. 

For  the  reasons  stated  in  the 
preamble.  32  CFR  part  220  is  amended 
as  follows: 

PART  220— COLLECTION  FROM 
THIRD  PARTY  PAYERS  OF 
REASONABLE  COSTS  OF  HEALTH 
CARE  SERVICES 

1.  The  authority  citation  for  32  CFR 
part  220  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  1095. 

2.  Section  220.9  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  220.9.    Rights  and  obligations  of 
banaflciafias. 

»        •        •        •        • 

(d)  Mandatory  disclosure  of  Social 
Security  account  numbers.  Pursuant  to 
10  U.S.C.  1095(k){2),  every  covered 
beneficiary  eligible  for  care  in  facilities 
of  the  Uniformed  Services  is,  as  a 
condition  of  eUgibility,  required  to 
disclose  to  authorized  personnel  his  or 
her  Social  Security  account  number. 

Dated:  March  4, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  98-6075  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  5000  04. M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD  06-98-008] 

Drawbridge  Operating  Regulation; 
Hounfia  Navigation  Canal,  LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporaiy  deviation  from  the  regulation 
in  33  CFR  117.5  governing  the  operation 
of  the  SR  661  swing  span  drawbridge 
across  the  Houma  Navigation  Canal, 
mile  36  near  Houma,  Terrebonne  Parish, 
Louisiana.  This  deviation  allows  the 
Louisiana  Department  of  Transportation 
and  Development  to  close  the  bridge  to 
navigation  from  9  a.m.  until  6  p.m.  on 
Mondays  and  from  6:30  a.m.  until  6 
p.m.  Tuesdays  through  Thursdays.  The 
swing  sfjan  will  open  for  the  passage  of 
traffic  at  9  a.m.,  noon  and  3  p.m.  daily. 
The  draw  may  open  at  other  times 
should  a  large  accumulation  of 
waterway  traffic  occur.  This  temporary 
deviation  is  issued  to  allow  for  the 
replacement  of  the  decking  of  the  swing 
span,  an  extensive  but  necessary 
maintenance  operation. 
DATES:  This  deviation  is  effective  from 
9  a.m.  on  February  16, 1998  through  6 
p.m.  on  March  26,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Johnson,  Bridge  Administration 
Branch,  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana,  70130-3396, 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION:  The  SR 
661  swing  span  drawbridge  across  the 
Houma  Navigation  Canal  near  Houma, 
Terrebonne  Parish,  Louisiana,  has  a 
vertical  clearance  of  1  foot  above  high 
water  in  the  closed-to-navigation 
position  and  unlimited  clearance  in  the 
open-to-navigation  position.  Navigation 
on  the  waterway  consists  of  tugs  with 
tows,  fishing  vessels,  sailing  vessels, 
aftd  other  recreational  craft.  The 
Louisiana  Department  of  Transportation 
and  Development  sent  a  letter  to  the 
Coast  Guard  requesting  a  temporary 
deviation  from  the  normal  operation  of 
the  bridge  in  order  to  accommodate  the 
maintenance  work.  The  maintenance 
work  involves  removing,  repairing,  and 
replacing  the  steel  grid  decking.  This 
work  is  essential  for  the  continued 
operation  of  the  draw  span. 

This  deviation  allows  the  draw  of  the 
SR  661  swing  span  bridge  across  the 


Houma  Navigation  Canal  to  remain  in 
the  closed-to-navigation  position 
between  9  a.m.  and  6  p.m.  on  Mondays 
and  between  6:30  a.m.  and  6  p.m. 
Tuesdays  through  Thursdays.  The  swing 
span  will  open  for  the  passage  of  traffic 
at  9  a.m.,  noon  and  3  p.m.  daily.  The 
draw  may  open  at  other  times  should  a 
large  accumulation  of  waterway  traffic 
occur. 

This  deviation  will  be  effective  from 
9  a.m.  on  February  16, 1998  through  6 
p.m.  on  March  26, 1998.  Presently,  the 
draw  opens  on  signal  except  that  from 
7  a.m.  to  8:30  a.m.  and  4:30  p.m.  to  6 
p.m.  Monday  through  Friday  except 
holidays,  the  draw  need  not  open  for  the 
passage  of  vessels. 

Dated:  February  20. 1998. 
T.W.  losiah. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[PR  Doc.  98-6007  Filed  3-9-98;  8:45  am) 
BILUNQ  CODE  4aiO-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH-9-1 -5823a;  A-1-FRL-S969-61 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Revised  Regulations  and 
Source-Specific  Reasonably  Available 
Control  Technology  Plans  Controlling 
Volatile  Organic  Compound  Emissions 
and  Emission  Statement  Requirements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EFA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  New 
Hampshire.  This  action  is  being  taken 
under  the  Clean  Air  Act.  EPA  is 
approving  the  revisions  to  the  New 
Hampshire  State  Implementation  Plan 
(SIP)  submitted  by  the  State  of  New 
Hampshire  on  December  21,  1992,  July 
10. 1995,  June  28, 1996,  October,  24, 
1996  and  December  9, 1996.  These  SIP 
revisions  consist  of  source  specific  VOC 
RACT  determinations  for  L.W.  Packard 
and  Company,  Textile  Tapes 
Corporation,  and  Kalwall  Corporation. 
They  also  c»nsist  of  revisions  to  the 
State's  volatile  organic  compound 
(VOC)  regulations  in  Chapter  Env-A 
1204  (but  not  including  section 
1204.06),  certain  testing  and  monitoring 
requirements  in  Chapter  Env-A  800,  and 
recordkeeping  and  reporting 
requirements  in  Chapter  Env-A  900,  all 
of  which  require  the  implementation  of 
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reasonably  available  control  technology 
(RACT)  for  certain  sources  of  volatile 
organic  compounds  (VCXIs).  as  required 
by  the  Clean  Air  Act.  These  regulations 
are  applicable  in  the  entire  State  of  New 
Hampshire  and  are  required  pursuant  to 
sections  182(b)(2)  and  184(b)(1)(B)  of 
the  Clean  Air  Act.  EPA  has  evaluated 
the  RACT  plans  and  the  revisions  of  the 
Clean  Air  Act.  as  amended  in  1990.  EPA 
is  also  finalizing  a  limited  approval  on 
section  Env-A  1204.27. 
DATES:  This  action  will  become  effective 
May  11, 1998,  unless  EPA  receives 
relevant  adverse  comment  on  the 
parallel  notice  of  proposed  rulemaking 
by  April  9, 1998.  Should  the  agency 
receive  such  comments,  it  will  timely 
publish  a  timely  document  withdrawing 
this  rule. 

ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director.  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  Air  Resources 
Division,  Department  of  Environmental 
Services,  64  North  Main  Street,  Caller 
Box  2033,  Concord,  NH  03302-2033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Cosgrove,  (617)  565-9451. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  pre-amended  Clean  Air 
Act,  ozone  nonattainment  areas  were 
required  to  adopt  reasonably  available 
control  technology  (RACT)  rules  for 
sources  of  VOC  emissions.  EPA  issued 
three  sets  of  control  technique 
guidelines  (CTGs)  documents, 
establishing  a  "presumptive  norm"  for 
RACT  for  various  categories  of  VOC 
sources.  The  three  sets  of  CTGs  were  (1) 
Group  I — issued  before  January  1978  (15 
CTGs);  (2)  Group  II— issued  in  1978  (9 
CTGs);  and  (3)  Group  III— issued  in  the 
early  1980's  (5  CTGs).  Those  sources  not 
covered  by  a  CTG  were  called  non-CTG 
sources.  EPA  determined  that  the  area's 
SIP-approved  attainment  date 
established  which  RACT  rules  the  area 
needed  to  adopt  and  implement.  Under 
section  172(a)(1),  ozone  nonattainment 
areas  were  generally  required  to  attain 
the  ozone  standard  by  December  31, 
1982.  Those  areas  that  submitted  an 
attainment  demonstration  projecting 
attainment  by  that  date  were  required  to 
adopt  RACT  for  sources  covered  by  the 


Group  I  and  II  CTGs.  Those  areas  that 
sought  an  extension  of  the  attainment 
date  under  section  172(a)(2)  to  as  late  as 
December  31, 1987  were  required  to 
adopt  RACT  for  all  CTG  sources  and  for 
all  major  (i.e.,  100  ton  per  year  or  more 
of  VOC  emissions)  non-CTG  sources. 

Section  182(b)(2)  of  the  amended  Act 
requires  States  to  adopt  RACT  rules  for 
all  areas  designated  nonattainment  for 
ozone  and  classified  as  moderate  or 
above.  There  are  three  parts  to  the 
section  182(b)(2)  RACT  requirement:  (1) 
RACT  for  sources  covered  by  an  existing 
CTG — i.e.,  a  CTG  issued  prior  to  the 
enactment  of  the  CAAA  of  1990;  (2) 
RACT  for  sources  covered  by  a  post- 
enactment  CTG;  and  (3)  all  major 
sources  not  covered  by  a  CTG.  This 
RACT  requirement  applies  to 
nonattainment  areas  that  previously 
were  exempt  from  certain  RACT 
requirements  and  requirements  and 
requires  them  to  "catchup"  to  those 
nonattainment  areas  that  became  subject 
to  those  requirements  during  an  earlier 
period.  In  addition,  it  requires  newly 
designated  ozone  nonattainment  areas 
to  adopt  RACT  rules  consistent  with 
those  for  previously  designated 
nonattainment  areas. 

Portions  of  New  Hampshire  are 
classified  as  marginal  and  serious 
nonattainment  areas  for  ozone.'  In 
addition.  New  Hampshire  is  located  in 
the  northeast  ozone  transport  region  that 
was  statutorily  created  by  section  184  of 
the  CAA.  Section  184(b)(1)(B)  of  the 
amended  Act  requires  all  states  in  an 
Ozone  Transport  Region  (OTR)  to  adopt 
the  RACT  provisions  for  all  sources 
covered  by  a  CTG  document  issued  by 
EPA  before  or  after  enactment  of  the 
CAAA  of  1990.  Section  184(b)(2) 
mandates  that  all  states  in  the  OTR 
subject  50  ton  per  year  and  greater  VOC 
sources  to  those  requirements  that 
would  be  applicable  to  major  stationary 
sources  in  a  moderate  nonattainment 
area. 

To  meet  the  RACT  catch-up 
requirement,  New  Hampshire  needed  to 
submit  a  RACT  rule  for  an  external 
floating  roof  VOC  storage  category.  In 
addition,  the  major  source  definition  for 
serious  areas  and  areas  designated  as 
part  of  an  OTR  has  been  lowered  under 
the  amended  Act  to  sources  that  emit 
greater  than  50  tons  per  year  of  VOC. 
Therefore,  the  State  was  required  to 
adopt  RACT  rules  for  all  sources  that 
exceed  this  cut-off.  New  Hampshire  was 
also  required  to  reduce  the  applicability 


'  These  areas  were  designated  as  nonattainment 
prior  to  enactment  of  the  amended  Act.  They 
retained  their  designation  of  nonattainment  and 
were  classified  by  operation  of  law  pursuant  to 
Sections  107(d)  and  181(a}  upon  enactment  of  the 
amendments.  See  56  FR  56694. 


level  for  certain  coating  sources  from 
100  tons  per  year  of  VOC  to  10  tons  per 
year,  as  recommended  in  the  CTGs. 
These  sources  include:  can  coating; 
paper  fabric,  film  and  foil  coating;  vinyl 
and  urethane  substrate  coating;  metal 
furniture  coating;  and  magnet  wire 
insulation  coating. 

VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  New 
Hampshire's  rules  were  adopted  as  part 
of  an  effort  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone.  This  Final  Rule  discusses 
EPA's  evaluation  and  final  action  for 
New  Hampshire's  amendments  to  the 
Part  Env-A  800,  900  and  1204 
regulations,  and  source  specific  VOC 
RACT  Orders  submitted  pursuant  to 
Env-A  1204.27. 

II.  State  Submittals 

A.  Parts  Env-A  800.  900.  and  1204 

On  June  28. 1996,  New  Hampshire  Air 
Resources  Division  (ARD)  submitted  a 
revision  to  its  State  Implementation 
Plan  (SIP).  The  revision  consists  of 
amendments  to  Part  Env-A  800,  900  and 
1204  of  the  New  Hampshire  Rules 
Governing  the  Control  of  Air  Pollution. 
The  revision  consists  of  changes  made 
pursuant  to  the  requirements  of 
§  182(b)(2)  of  the  Act  to  the  following 
New  Hampshire  Regulations  for  the 
Abatement  of  Air  Pollution: 

Part  Env-A  803:  VOC  testing: 

Part  Env-A  804  Capture  Efficiency; 

Part  Env-A  901:  Recordkeeping  and 
Reporting  by  Sources; 

Part  Env-A  1204:  Stationary'  Sources 
of  Volatile  Organic  Compounds  (VOCs), 
including  new  sections  controlling  VOC 
emissions  from  the  coating  of  wood 
furniture,  burial  caskets  and  gunstock; 
and  the  coating  of  plastic  parts.  In  Env- 
A  1204.03,  New  Hampshire  revised  the 
definition  of  exempt  VOC  to  include 
parachlorobenzotriflouride, 
perchloroethylene,  acetone,  and  volatile 
methyl  siloxanes. 

On  November  21,  1997,  New 
Hampshire  submitted  a  letter  to  EPA 
requesting  withdrawal  of  section  Env-A 
1204.06  from  the  SIP  package  pursuant 
to  EPA's  request.  This  section  contains 
provisions  for  "equivalent  substitute 
control  techniques."  EPA  requested  that 
New  Hampshire  withdraw  this  section 
from  the  SIP  because  it  does  not  provide 
for  EPA  approval  of  the  equivalent 
substitute  control  techniques  chosen. 

On  December  21,  1992,  New 
Hampshire  submitted  a  SIP  revision  to 
EPA  consisting  of  the  amendments  to 
Part  Env-A  800,  900  and  1204  of  the 
New  Hampshire  Rules  Governing  the 
Control  of  Air  Pollution.  As  part  of  this 
SIP  revision,  NH  revised  its  Part  Env-A 
800,  900,  and  1204  rules  to  comply  with 
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the  requirements  of  reasonably  available 
control  technology  (RACT)  provisions 
for  Volatile  Organic  Compounds 
(VOCs),  as  required  by  Section  182(b)(2) 
and  Section  184(a)  and  (b)  of  the  Clean 
Air  Act.  In  response  to  these  CAA 
requirements.  New  Hampshire  revised 
its  rules  to  include: 

1.  The  addition  of  an  external  floating 
roof  VOC  storage  category. 

2.  The  addition  of  a  regulation 
requiring  RACT  for  non-CTG  sources 
exceeding  50  tons  per  year. 

3.  The  adoption  of  the  "theoretical 
potential  emissions"  definition  used  to 
determine  RACT  applicability  for 
coating  and  printing  sources. 

4.  The  incorporation  of  lower 
applicability  cutpoints  for  coating 
source  emissions,  consistent  with  EPA 
guidance. 

5.  The  addition  of  urethane  substrates 
in  the  vinyl  substrate  coating  category. 

6.  Revisions  to  the  compliance 
schedule  section  of  the  rules  to  facilitate 
compliance  for  all  applicable  VOC 
sources  by  the  statutory  deadline  of 
May,  1995. 

7.  Revisions  to  include  additional 
NOx  and  VOC  recordkeeping  and 
reporting  requirements. 

8.  Various  revisions  to  the  VOC  rules 
to  make  them  fully  consistent  with  EPA 
guidance. 

In  addition  to  the  VOC  regulations  in 
Part  Env-A  800,  900  and  1204,  New 
Hampshire  submitted  source  specific 
VOC  RACT  determination  for  L.W. 
Packard  &  Company  on  July  10,  1995 
which  covers  processes  subject  to  the 
miscellaneous  VOC  RACT  provisions  of 
Part  Env-A  1204.  On  October  24. 1996, 
New  Hampshire  submitted  source 
specific  VOC  RACT  determination  for 
Kalwall  Corporation  in  Manchester,  NH 
which  covers  processes  subject  to  the 
VOC  RACT  provisions  of  Part  Env-A 
1204.  On  December  9, 1996.  New 
Hampshire  submitted  source  specific 
VOC  RACT  determination  for  Textile 
Tapes  in  Conic.  NH. 

EPA's  review  of  the  SIP  submittal 
indicates  that  New  Hampshire  has 
addressed  the  applicable  RACT 
requirements  and  deficiencies  in  the 
existing  VOC  regulations  that  were 
identified  by  EPA  in  its  letters  of 
October  31, 1991,  March  10. 1992,  and 
June  24, 1992.  New  Hampshire's 
regulation  and  EPA's  evaluation  are 
detailed  in  the  following  memoranda: 
Technical  Support  Document — New 
Hampshire  SfP  Revision  Concerning 
Amendments  to  Part  Env-A  800,  900, 
and  1204  of  the  New  Hampshire  Rules 
Governing  the  Control  of  Air  Pollution, 
July  7,  1993  and  Amendment  to  the 
TSD-New  Hampshire  VOC  RACT  SIP 
Revisions.  Copies  of  these  documents 


are  available,  upon  request,  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

B.  Emission  Statement  Requirements 

The  CAA  requires  states  to  submit  SIP 
revisions  by  November  15,  1992 
requiring  that  all  sources  of  VOC  and 
NOx  emissions  submit  emission 
statements  on  an  annual  basis  beginning 
in  1993  for  the  calendar  year  1992.  EPA 
proposed  a  limited  approval/limited 
disapproval  of  the  emission  statement 
provisions  in  a  separate  Notice  of 
Proposed  Rulemaking  (NPR)  published 
on  September  20.  1994,  59  PR  48195.  In 
that  NPR,  EPA  identified  provisions  in 
New  Hampshire's  regulations  which 
were  inconsistent  with  EPA  guidance. 
New  Hampshire's  submittal  of  June  28, 
1996  addresses  the  deficiencies 
identified  in  the  September  20,  1994 
NPR. 

C.  VOC  RACT  for  L.  W.  Packard  in 
Ashland 

On  July  10.  1995,  New  Hampshire 
submitted  a  VOC  RACT  Order  for  L.W. 
Packard  as  a  SIP  revision.  L.W.  Packard 
and  Company  of  manufactures  fine 
woolen  cloth  at  its  Ashland,  New 
Hampshire  facility.  VOC  are  emitted 
primarily  from  the  carding  oil  process 
and  the  wet  finishing  and  dyeing 
process.  The  coating  processes  are 
subject  to  section  Env-A  1024.27, 
"Emission  Standards  and  Control 
Options  for  Miscellaneous  and 
Multicategory  Stationary  VOC  Sources." 
Order  number  ARI>-94-001  defines 
VOC  RACT  for  L.W.  Packard's 
processes.  The  Order  requires  L.W. 
Packard  to  use  a  low  VOC  carding  oil 
with  a  maximum  VOC  content  of  0.05 
lbs  VOC/gallon.  The  Order  also  limits 
formic  acid  emissions,  and  requires 
L.W.  Packard  to  install  at  least  one 
pressurized  dye  vessel.  The  Order  also 
sets  recordkeeping  and  reporting 
requirements.  New  Hampshire  held  a 
public  hearing  on  April  11,  1995.  The 
final  Order  was  issued  on  May  5, 1995. 

D.  VOC  RACT  for  Textile  Tapes 
Corporation  in  Conic 

On  December  9. 1996,  New 
Hampshire  submitted  a  VOC  RACT 
Order  for  Textile  Tapes  Corporation  in 
Conic.  Textile  Tapes  applies  surface 
coatings  on  fabrics  using  the  knife 
coating  process.  The  facility  operates 
three  coating  lines.  Order  number  ARD- 
96-001  defines  VOC  RACT  for  all 
coatings  at  Textile  Tapes  except  for  the 
"5000  series  adhesive"  to  comply  with 
the  provisions  of  Part  Env-A  1204.10, 
Applicability  Criteria  and  Compliance 
Standards  for  Coating  of  Paper,  Fabric, 
Film  and  Foil  Substrates  which  limits 


the  emission  rate  of  VOC  at  all  times  to 
2.9  lb  VOC/gallon  of  coating,  as  applied, 
excluding  water  and  exempt  VOC.  For 
the  coating  described  as  "5000  series 
adhesive,"  the  Order  requires  the 
facility  to  increase  the  solids  content 
fi-om  33%  by  weight  to  40%  by  weight 
and  to  limit  the  VOC  emission  rate  to 
4.7  lb  VOC/gallon  of  coating,  as  applied, 
less  water  and  exempt  compounds.  New 
Hampshire  held  a  public  hearing  on 
February  16. 1996.  The  final  Order  was 
issued  on  October  4, 1996. 

E.  VOC  RACT  for  Kalwall  in  Manchester 

On  October  24, 1996,  New  Hampshire 
submitted  a  VOC  RACT  Order  for 
Kalwall  Corporation  in  Manchester. 
Kalwall  Corporation  of  Manchester, 
New  Hampshire  produces  building 
panels  used  ia  architectural  and  light 
construction  applications.  Coatings 
containing  VOC  are  applied  to  the 
panels.  Order  number  ARD-95-010 
defines  VOC  RACT  for  Kalwall's  coating 
processes.  The  order  sets  VOC  emission 
limits  for  the  three  coating  process  and 
requires  Kalwall  to  improve  transfer 
efficiency  of  one  coating  process.  The 
Order  also  sets  recordkeeping  and 
reporting  requirements.  New  Hampshire 
held  a  public  hearing  on  February  16, 
1996.  The  final  Order  was  issued  on 
September  10, 1996. 

F.  Env-A  1204.27  Applicability  Criteria 
and  Compliance  Options  for 
Miscellaneous  and  Multicategory 
Stationary  VOC  Sources 

For  major  non-CTG  sources  of  VOCs, 
the  addition  of  this  section  sets  forth 
both  presumptive  RACT  norms  and 
processes  by  which  RACT  can  be 
established  for  those  sources  that  cannot 
meet  the  presumptive  norms.  However, 
Section  182(b)(2)  of  the  Clean  Air  Act 
requires  that  a  SIP  revision  be  submitted 
by  November  15, 1992  including 
"provisions  to  require  the 
implementation  of  reasonably  available 
control  technology."  In  addition,  the 
necessary  SIP  revision  is  required  to 
"provide  for  the  implementation  of  the 
required  measures  as  expeditiously  as 
practicable  but  no  later  than  May  31, 
1995."  Since  the  first  four  control 
options  of  Env-A  1204.27(d)  define 
presumptive  norms  for  RACT,  and  are 
consistent  with  EPA's  Model  VOC 
RACT  Rules  for  other  facilities  that  emit 
volatile  organic  compounds,  that 
portion  of  the  regulation  meets  the 
requirements  of  Section  182  and  is 
approvable.  However,  since  control 
option  5  describes  a  process  by  which 
RACT  can  be  defined  but  does  not 
specifically  define  RACT  for  each 
source  to  which  such  options  apply, 
that  portion  of  the  rule  is  not  fully 
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approvable.  Therefore,  EPA  is  only 
granting  a  limited  approval  oftnv-A 
1204.27.  To  receive  full  approval.  New 
Hampshire  will  need  to  define 
explicitly,  and  have  approved  by  EPA, 
RACT  for  all  of  those  sources  which  do 
not  conform  to  the  presumptive  RACT 
options  outlined  in  the  regulation.  New 
Hampshire  will  need  to  define  RACT  for 
the  following  sources  before  EPA  will 
grant  full  approval:  Harvard  Industries, 
New  Filcas  of  America  Inc.,  Sturm 
Ruger  Inc.,  and  Anheuser  Busch. 

m.  Final  Action 

EPA  review  of  the  regulations  in  Part 
Env-A  800,  900,  and  1204  (except  for 
Env-A  1204.27  and  1204.06)  indicates 
that  New  Hampshire  has  sufficiently 
defined  the  VOC  RACT  and  emission 
statement  requirements.  EPA  review  of 
the  miscellaneous  VOC  RACT  for  L.W. 
Packard,  Textile  Tapes  Corporation,  and 
Kalwall  Corporation  in  Manchester, 
indicates  that  New  Hampshire  has 
sufficiently  defined  the  VOC  RACT 
requirements  for  these  facilities. 
Therefore  EPA  is  approving  Part  Env-A 
800,  900,  and  1204  (except  1204.06), 
and  the  source  specific  VOC  RACT 
Order  #ARD-95-010  for  Kalwall  in 
Manchester,  VOC  RACT  Order  #ARD- 
96-001  for  Textile  Tapes  Corporation, 
and  VOC  RACT  Order  #ARI>-94-001  for 
L.W.  Packard.  As  noted  above.  New 
Hampshire  withdrew  Env-A  1204.06 
ft-om  its  SIP  submittal.  Therefore,  this 
action  does  not  approve  that  section  as 
part  of  the  SIP. 

EPA  has  evaluated  New  Hampshire's 
submittal  for  consistency  with  the  Act, 
EPA  regulations,  and  EPA  policy.  EPA 
has  determined  that  the  changes  made 
to  Part  Env-A  800,  Part  Env-A  900  and 
Part  Env-A  1204,  except  for  Env-A 
1204.06  and  1204.27  of  New 
Hampshire's  Regulations  Controlling 
Air  Pollution  meet  the  requirements  of 
the  Act.  Therefore,  EPA  is  approving 
under  Section  110(k)(3)  those  changes. 
However,  EPA  has  determined  that 
Env-A  1204.27  does  not  meet  all  of  the 
Act's  requirements  for  the  reasons 
described  above.  EPA  believes  that 
approval  of  the  submitted  rule  will 
strengthen  the  SIP  but  because  of  the 
above-mentioned  deficiencies,  the  rule 
does  not  meet  the  requirements  of 
Section  182(b)(2)  of  the  CAA.  In  light  of 
such  deficiencies,  EPA  cannot  grant  full 
approval  of  this  rule  under  section 
110(k)(3)  and  Part  D.  However,  EPA  may 
grant  a  limited  approval  of  the 
submitted  rule  under  Section  110(k)(3) 
and  EPA's  authority  pursuant  to  Section 
301(a)  to  adopt  regulations  necessary  to 
further  air  quality  by  strengthening  the 
SIP.  The  approval  is  limited  due  to  the 
fact  that  this  rule  does  not  meet  the 


requirement  of  Section  182(b)(2) 
because  of  the  deficiencies  noted  above. 
Thus,  in  order  to  strengthen  the  SIP. 
EPA  is  taking  action  on  New 
Hampshire's  submitted  Section  Env-A 
1204.27  as  a  limited  approval  under 
Section  110(k)(3)  and  301(a)  of  the  CAA. 

EPA's  evaluation  of  all  the  submitted 
regulations  is  detailed  in  the  Technical 
Support  Document.  Copies  of  that 
document  are  available,  upon  request, 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  action. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed:  This 
action  will  be  effective  May  11, 1998, 
without  further  notice,  unless,  the 
agency  receives  relevant  adverse 
comments  by  April  9, 1998,  or  the 
parallel  notice  of  proposed  rulemaking. 

If  the  EPA  receives  such  comments,  it 
will  publish  a  document  informing  the 
public  that  this  rule  did  not  take  effect. 
All  public  comments  received  will  then 
be  addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  May  11, 1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 


and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  review  under 
Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
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no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
OflSce  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  PetiUons  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  11, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subiects  in  40  CFR  Part  52 

Envirorunental  protection.  Air 
pollution  control.  Hydrocarbons, 


Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  9. 1998. 
John  P.  DaVillars, 
Regional  Administrator,  Region  1. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52>-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  EE — New  Hampshire 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(51)  to  read  as 
follows: 

§52.1520    Identification  of  plan. 


(c)*  "  * 

(51)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  December  9,  1996,  June  28, 1996, 
October  24,  1996,  and  July  10, 1995. 

(i)  Incorporation  by  reference.  (A) 
Letters  from  the  New  Hampshire  Air 
Resources  Division  dated  December  9, 
1996,  June  28,  1996,  October  24, 1996, 
July  10, 1995  and  December  21, 1992 
submitting  revisions  to  the  New 
Hampshire  State  Implementation  Plan 
(SIP),  and  a  letter  dated  November  21, 
1997  withdrawing  Env-A  1204.06  from 
the  SIP  submittal. 

(B)  Regulations  Part  Env-A  801 
"Purpose;"  Part  Env-A  802  "Testing  and 
Monitoring  for  Stationary  Sources: 
General  Requirements;"  Part  Env-A  902 


"Malfuncticms  and  Breakdowns  of  Air 
Pollution  Control  Equipment;"  and  Part 
Env-A  903  "Compliance  Schedules"  all 
effective  November  15, 1992. 

(C)  Regulations  Part  Env-A  803  "VOC 
Testing;"  Part  Env-A  804  "Capture 
Efficiency;"  Sections  Env-A  901.01 
through  901.05,  901.08  and  901.09  of 
Part  Env-A  901  "Recordkeeping  and 
Reporting  by  Sources;"  and  Part  Env-A 
1204  "Stationary  Sources  of  Volatile 
Organic  Compounds  (VOCs)  (except 
1204.06),"  all  effective  on  August  31, 
1995. 

(D)  New  Hampshire  VOC  RACT  Order 
ARD-^4-001,  concerning  LW.  Packard, 
effective  May  5, 1995. 

(E)  New  Hampshire  VOC  RACT  Order 
ARD-95-010,  concerning  Kalwall  in 
Manchester,  NH,  effective  September 
10, 1996. 

(F)  New  Hampshire  VOC  RACT  Order 
ARD-96-001,  concerning  Textile  Tapes 
Corporation,  NH,  effective  October  4, 
1996. 

3.  Li  §  52.1525  Table  52.1525  is 
amended  by  adding  new  entries  in 
numerical  order  to  existing  state 
citations  "Part  Env-A  801;  Part  Env-A 
802;  Part  Env-A  803;  Part  Env-A  804; 
Part  Env-A  805;  Part  Env-A  806;  Part 
Env-A  807;  Part  Env-A  901,  sections 
Env-A  901.01  through  901.05,  901.08 
and  901.09;  Part  Env-A  902;  Part  Env-A 
903;  Part  Env-A  1204  (except  1204.06);" 
"Order  ARD-94-001,"  "Order  ARD-95- 
010,"  and  "Order  ARD-96-001"  to  read 
as  follows: 


§  52.1525— EPA— approved 
Hampshire  slats  regulations. 


Table  52.1525.— EPA— Approved  Rules  and  Regulations— New  Hampshire 


UMI 


Tft)e/sut)ject 


Purpose 


Testing  and  Monitoring  tor 
Stationary  Sources:  Gerv 
eral  Requirements. 

VOC  Testing  


Capture  Efficiency 


State  citation        Date  adopted  Date  approved  Federal  Reg- 
chapter               by  State               by  EPA  ister  citation 

n       '•  '■ 

800,           November  13,  3-10-98 63  FR  11600.. 

Env-A  1992. 

w 

800,           November  13,  3-10-98 63  FR  11600  .. 

Env-A  1992. 

800,           August  21,  3-10-98 63  FR  11600.. 

Env-A  1995. 

800.           August  21.  3-10-98 63  FR  11600.. 

Env-A  1995. 


52.1520 


Comments 


Chair 
Part 
801. 

CHair 
Part 
802. 

CHair 
Part 
803. 

CHair 
Part 
804. 


c(51)  Adds  testing  and  monitoring 

procedures. 

c(51)  Adds  testing  and  monitoring 

procedures. 

c(51)   ,       Adds  testing  and  monitoring 
procedures. 

c(51)  Adds  testing  and  monitoring 

procedures. 
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Title/subject 

State  citation 
chapter 

Date  adopted 
by  State 

Date  approved 
by  EPA 

Federal  Reg- 
ister citation 

52.1520 

Comments 

Continuous  Emission  Mon- 
itoring. 

CH  air  800. 
Part  Env-A 
805 

November  13. 
1992. 

3-10-98 

63  FR  11600  ... 

c(51) 

Adds  testing  and  monitoring 
procedures. 

Testing  for  Diesel  Engines 
and  Motor  Vehicles. 

CH  air  800, 
Part  Env-A 
806 

November  13. 
1992. 

3-10-98  

63  PR  11600  ... 

c(51) 

Adds  testing  and  monitoring 
procedures. 

Approval  of  Alternate  Meth- 
ods. 

CH  air  800. 
Part  Env-A 
807. 

November  13, 
1992. 

3-10-98  

63  FR  11600  ... 

c(51) 

Adds  testing  and  monitoring 
procedures. 

• 

Recordkeeping  and  Report- 
ing by  Sources. 

• 

CH  air  900, 
Part  Env-A 
901,  sections 
901.01, 
901.03. 
901.09. 

November  13, 
1992. 

• 

3-10-98  

63  FR  11600  ... 

c(51) 

Adds  recordkeeping  and  re- 
porting requirements. 

Recordkeeping  and  Report- 
ing by  Sources. 

CH  air  900, 
Part  Env-A 
901,  sections 
901.02, 
901.04, 
901.05,  and 
901.08. 

August  21 , 
1995. 

3-10-98  

63  FR  11600  ... 

c(5l) 

Adds  recordkeeping  and  re- 
porting requirements. 

Malfunctions  and  Break- 
downs of  Air  Pollution  Con- 
trol Equipment. 

CH  air  900, 
Part  Env-A 
902. 

November  13, 
1992. 

3-10-98  

63  FR  11600  ... 

c(51) 

Adds  recordkeeping  and  re- 
porting requirements. 

Compliance  Schedules  

CH  air  900. 
Part  Env-A 
903. 

November  13, 
1992. 

3-10-98  

63  FR  11600  ... 

c(51) 

Adds  recordkeefifng  and  re- 
porting requirements. 

• 

Stationary  Sources  of  VolatHe 

• 

CH  air  1204. 

• 

August  21, 

• 

3-10-98  

• 

63  FR  11600  ... 

c(51) 

• 

Adds  VOC  RACT  require- 

Organic Compounds. 

Part  Env-A 
1204  (except 
1204.06). 

1995. 

ments.  Limited  approval 
only  ol  Env-A  120427. 

Source  Specific  Order 

Order  ARD- 

Mays,  1995  .... 

3-10-98  

63  FR  11600  ... 

c(51) 

VOC  RACT  for  L.W.  Pack- 

94-001. 

ard. 

Source  Specific  Order 

• 

Order  ARD- 

September  10, 

3-10-98  

• 

63  FR  11600  ... 

c(51) 

VOC  RACT  for  Kalwall, 

95-010. 

1996. 

Manchester. 

Source  Specific  Order 

Order  ARD- 

October  4, 

3-10-98  

63  FR  11600  ... 

c(51) 

VOC  RACT  for  Textile 

• 

96-001. 

1996. 

• 

• 

* 

* 

Tapes. 

[FR  Doc.  98-5316  Filed  3-9-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[AR-2-2-6972a;  FRL-5954-*] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants  Arkansas;  Revisions  of 
Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  This  action  approves  a 
recodification  and  revisions  of  the 
-regulations  for  the  Arkansas  Plan  for 
Designated  Facilities  and  Pollutants 
(111(d)  Plan)  under  section  111(d)  of  the 
Federal  Clean  Air  Act  (the  Act).  The 
State  has  revised  its  111(d)  Plan  for 
controlling  sulfuric  acid  mist  emissions 
from  sulfuric  acid  plants  and  for 
controlling  total  reduced  sulfur  (TRS) 
emissions  from  kraft  pulp  mills  and  has 
submitted  a  negative  declaration  for 
111(d)  phosphate  fertilizer  plants.  The 
effect  of  this  action  is  to  make  these 
revisions  a  part  of  the  Arkansas  111(d) 
Plan  and  thus  federally  enforceable. 

DATES:  This  action  is  effective  on  May 
11,  1998,  unless  adverse  or  critical 
comments  are  received  by  April  9, 1998. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below.  Copies  of  the  State 
submittal  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733. 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  Division  of  Air 
Pollution  Control,  8001  National  Drive, 
P.O.  Box  8913,  Little  Rock,  Arkansas 
72219-8913. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deese  of  the  Air  Planning  Section  at 
(214)  665-7253  at  the  EPA  Region  6 
Office  and  at  the  ADDRESS  above. 


SUPPLEMENTARY  INFORMATION: 

I.  Federal  Requirements  for  Section 
111(d)  Plans 

Section  111(d)  of  the  Act  establishes 
procedures  whereby  States  submit  plans 
to  control  existing  sources  of  designated 
pollutants.  Designated  pollutants  are 
defined  as  pollutants  which  are  not 
included  in  a  list  published  under 
section  108(a)  of  the  Act  (i.e..  National 
Ambient  Air  Quality  Standard 
Pollutants),  but  to  which  a  standard  of 
performance  for  new  sources  applies 
under  section  111.  Under  section 
111(d),  emission  standards  are  to  be 
adopted  by  the  States  and  submitted  to 
EPA  for  approval.  The  standards  limit 
the  emissions  of  designated  pollutants 
from  existing  faciUties.  Such  facilities 
are  called  designated  facilities.  The 
procedures  under  which  States  submit 
these  plans  to  control  existing  sources 
are  defined  in  40  CFR  part  60,  subpart 
B.  The  status  of  State  111(d)  Plans  is 
given  in  40  CFR  part  62,  Approval  and 
Promulgation  of  State  Plans  for 
Designated  Facilities  and  Pollutants. 

II.  Background  of  Arkansas  Section 
111(d)  Plan 

The  Arkansas  111(d)  Plan  for  sulfuric 
acid  emissions  from  sulfuric  acid  plants 
and  for  fiuoride  emissions  from 
phosphate  fertilizer  plants  was 
approved  l^  EPA  on  May  12,  1982  (47 
FR  20490).  The  regulatory  element  of 
the  plan  was  Section  8.1,  "Designated 
Pollutants,"  of  the  "Regulations  of  the 
Arkansas  Plan  of  Implementation  for  Air 
Pollution  Control"  (Regulations  of  the 
Plan).  Subsections  8.1(c)(i)  and  8.1(c)(ii) 
contained  the  list  of  sources,  emissions 
limits,  compliance  testing  requirements, 
and  compliance  schedules  for 
phosphate  fertilizer  plants  and  sulfuric 
acid  plants  respectively. 

A  revision  to  the  Arkansas  111(d) 
Plan  to  include  TRS  emissions  from 
kraft  pulp  mills  was  approved  by  EPA 
on  September  12, 1984  (49  FR  35771). 
The  regulatory  element  of  the  Plan  for 
kraft  pulp  mills  was  Subsection 
8.1(c)(iii).  Subsection  8.1(c)(iii)  ' 
contained  the  list  of  sources,  emissions 
limits,  and  compliance  testing 
requirements  for  designated  kraft  pulp 
mills. 

On  November  10.  1986  (51  FR  40802), 
EPA  approved  compliance  schedules  for 
emissions  from  kraft  pulp  mills. 

The  status  of  the  Arkansas  111(d)  Plan 
is  given  in  40  CFR  part  62,  subpart  E. 

III.  State  Submittals 

The  State  of  Arkansas  has  taken  the 
opportunity  to  update  its  111(d)  Plan. 
The  revision  to  its  111(d)  Plan  includes 
an  update  of  the  listing  of  sources 
subject  to  the  111(d)  Plan  requirements. 


The  State  has  also  clarified  the 
averaging  time  for  continuous  emission 
monitoring  at  kraft  pulp  mills  and  has 
used  the  opportunity  with  these 
revisions  to  also  recodify  the  regulation 
for  its  111(d)  Plan  as  Section  19.8. 
"111(d)  Designated  Facilities,"  in  its 
new  Regulation  #19,  "Compilation  of 
Regulation  of  the  Arkansas  State 
Implementation  Plan  for  Air  Pollution 
Control."  Regulation  #19.  including 
Section  19.8,  was  adopted  by  the 
Arkansas  Commission  of  Pollution  and 
Ecology  (Commission)  on  July  24, 1992. 
and  submitted  to  EPA  by  the  Governor 
on  September  14. 1992,  as  a  revision  to 
the  Arkansas  State  Implementation  Plan 
(SIP)  and  the  Arkansas  111(d)  Plan.  A 
public  hearing  on  Regulation  #19  was 
held  on  May  28, 1992.  in  Little  Rock, 
Arkansas.  All  sections  of  Regulation 
#19,  except  Section  19.8.  address 
revisions  to  the  Arkansas  SIP.  These  are 
being  acted  upon  by  EPA  in  a  separate 
Federal  Register  action. 

This  action  also  approves  a  revision  to 
Section  19.8  adopted  by  the 
Commission  on  May  30. 1997.  effective 
July  1. 1997,  and  submitted  by  the 
Governor  on  August  18. 1997.  This 
revision  corrects  the  names  of  two 
affected  kraft  pulp  mills  and  removes 
explanatory  material  in  Section 
19.8(d)(3). 

IV.  Review  of  State  Submittal 

A.  Negative  Declaration,for  Phosphate 
Fertilizer  Plants 

The  approved  Arkansas  111(d)  Plan 
for  phosphate  fertilizer  plants  was 
applicable  to  one  source,  a 
diammonium  phosphate  facility  located 
in  Helena,  Arkansas.  The  State  notified 
EPA  in  a  negative  declaration  dated 
September  2, 1992,  pursuant  to  40  CFR 
62.06,  that  this  facility  no  longer 
manufactures  dominium  phosphate  and 
no  longer  has  fluoride  emissions  and 
that  there  are  currently  no  111(d) 
phosphate  fertilizer  plants  in  the  State. 
The  EPA  finds  that  this  negative 
declaration  satisfies  the  requirements 
for  negative  declarations  found  in  40 
CFR  62.06. 


B.  Sulfuric  Acid  Plants 

Subsection  19.8(c)  list  sources, 
emission  limitations,  and  compliance 
testing  requirements  for  designated 
sulfuric  acid  plant  in  Arkansas.  The 
Olin  Corporation  facility  listed  in  40 
CFR  62.855  has  closed.  The  Monsanto 
Company  in  El  Dorado  is  now  the  El 
Dorado  Chemical  Company  and  is  the 
only  designated  sulfuric  acid  plant  in 
Arkansas.  The  regulation  has  been 
revised  to  delete  the  reference  to  the 
Olin  Corporation  facility  and  to  reflect 
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the  name  change  of  the  El  Dorado 
facility.  The  other  provisions  to 
Subsection  19.8(c)  remain  the  same  as 
in  the  approved  111(d)  Plan.  The 
emission  limit  remains  as  0.5  pounds  of 
sulfuric  acid  mist  per  ton  of  100  percent 
acid.  This  is  the  same  value  approved 
with  the  original  Arkansas  111(d)  Plan 
and  is  the  same  as  required  in  40  CFR 
part  60,  subpart  Cb,  Emission 
Guidelines  and  Compliance  Times  for 
Sulfuric  Acid  Production  Units. 
Subsection  19.8(c)  continues  to  require 
that  compliance  testing  be  performed 
using  EPA  Method  *8  in  40  CFR  part  60 
appendix  A  at  intervals  specified  in  the 
applicable  permit. 

C.  Kraft  Pulp  Mills 

Subsection  19.8(d)  list  sources, 
emission  limitaticms,  and  compliance 
testing  requirements  for  designated  kraft 
pulp  mills  in  Arkansas.  The  State  of 
Arkansas  has  seven  designated  kraft 
pulp  mills.  These  are:  International 
Paper  Company  in  Camden; 
International  Paper  Company  in  Pine 
Bluff;  Green  Bay  Packaging,  Arkansas 
Kraft  Division  in  Morrilton;  Gaylord 
Container  Corporation  in  Pine  Bluff; 
Georgia-Pacific  Corporation  in  Crossett; 
Georgia  Pacific  Corporation  of 
Ashdown;  and  Potlatch  Corporation  of 
McGehee.  In  the  list  in  40  CFR  62.865, 
the  Arkansas  Kraft  Corporation  in 
Morrilton  is  now  the  Green  Bay 
Packaging,  Arkansas  Kraft  Division  in 
Morrilton;  the  Weyerhaeuser  Company 
in  Pine  Bluff  is  now  the  Gaylord 
Container  Corporation;  and  the  Wekoosa 
Paper  Company  facility  in  Ashdown  is 
now  the  Georgia-Pacific  Corporation. 

Emission  limits  for  kraft  pulp  mills 
are  listed  in  Table  19.8.1,  Kraft  Pulp 
Mill  TRS  Emissions  Limits,  in  Section 
19.8.  Emission  limits  are  listed  for 
recovery  furnaces,  lime  kilns,  and  smelt 
dissolving  tanks  for  each  source.  Except 
for  smelt  dissolving  tanks,  all  TRS 
emission  limits  in  Table  19.8.1  are  the 
same  or  lower  than  those  approved  by 
EPA  in  the  September  12, 1984. 
approval  of  the  original  Arkansas  111(d) 
Plan  for  kraft  pulp  mills.  The  TRS 
emission  limits  for  TRS  from  smelt 
dissolving  tanks  have  been  changed 
from  0.0084  grams  per  kilogram  (g/kg)  to 
0.0168  g/kg  which  is  the  current  New 
Source  Performance  Standard  (NSPS) 
for  TRS  from  smelt  dissolving  tanks. 

Note:  The  EPA  revised  this  NSPS  from 
0.0084  g/kg  to  0.0168  g/kg  on  May  20,  1986 
at  51  FR  18544. 

The  State  of  Arkansas  followed  EPA's 
March  1979  guidance  docimient,  "Kraft 
Pulping:  Control  of  TRS  Emissions  from 
Existing  Mills"  (EPA-450/2-78-O03b), 
in  developing  the  original  regulations 


for  its  111(d)  Plan  for  kraft  pulp  mills 
codified  in  Section  8.1  of  the 
Regulations  of  the  Plan  and  approved  by 
EPA  on  September  12. 1984.  The 
guidance  did  not  specify  that  the  12- 
hour  averaging  time  is  for  continuous 
emission  monitoring  rather  than  for  Test 
Methods  16, 16A,  or  16B  in  40  CFR  part 
60  appendix  A.  The  EPA  asked  the  State 
to  clarify  the  regulation  to  correct  this 
error.  The  State  corrected  this  error  in 
Subsection  19.8(d)(3)  of  Section  19.8. 
Subsection  19.8(d)(3)  requires 
designated  facilities  to  conduct  TRS 
continuous  monitoring  in  accordance 
with  the  requirements  of  40  CFR  60.284, 
Monitoring  of  Emissions  and 
Operations,  in  the  NSPS  for  kraft  pulp 
mills. 

This  action  also  approves  a  revision  to 
Section  19.8(d)(3)  which  removes 
explanatory  materials  in  brackets.  This 
non-regulatory  material  was  a 
clarification  only.  Regulation  #19,  as 
adopted  by  the  Commission  on  May  30, 
1997,  removed  explanatory  materials  in 
brackets  that  had  been  put  in  the 
Regulation  #19  adopted  by  the 
Commission  July  24, 1992. 

V.  Removal  of  40  CFR  62.852 

r 

The  EPA  is  removing  40  CFR  62.852 
from  the  Arkansas  111(d)  Plan.  Section 
62.852  cites  40  CFR  52.178(b)  which 
was  removed  in  a  Federal  Register 
action  published  August  4, 1986  (51  FR 
27840). 

Section  52.178  was  added  to  the 
Arkansas  SIP  on  September  26, 1974  (39 
FR  34536),  because  the  State  could,  in 
some  circumstances,  prohibit  the 
disclosure  of  emission  data  to  the 
public.  The  EPA  removed  40  CFR 
52.178  on  August  4, 1986  (51  FR  27840), 
when  EPA  approved  Section  32-1937  of 
the  Arkansas  Water  and  Air  Pollution 
Control  Act  (AWAPCA)  as  a  revision  to 
the  Arkansas  SIP.  Section  32-1937  of 
the  AWAPCA  requires  the  State  to  make 
available  to  the  public  all  emission  data 
submitted  to  the  State,  local  agencies,  or 
EPA,  which  is  otherwise  obtained  by 
any  of  those  agencies  pursuant  to  the 
Act. 

Section  62.852  citing  §52. 178(b)  was 
added  to  40  CFR  part  62  in  the  May  12, 
1982,  Federal  Register  approving  the 
Arkansas  111(d)  Plan  for  sulfuric  acid 
plants  and  phosphate  fertilizer  plants 
because  of  the  deficiency  in  the 
Arkansas  SIP.  The  EPA  is  removing  40 
CFR  62.852  in  this  action  since  the 
deficiency  in  the  Arkansas  SIP  has  been 
corrected  and  40  CFR  52.178  no  longer 
exists. 

VI.  Final  Action 

The  EPA  is  approving  Arkansas 
Department  of  Pollution  Control  and 


Ecology  Section  19.8,  "111(d) 
Designated  Facilities,"  as  adopted  by 
the  Commission  on  July  24, 1992,  and 
May  30, 1997.  as  a  part  of  the  Arkansas 
111(d)  Plan  for  sulfuric  acid  plants  and 
kraft  pulp  mills.  Section  19.8  replaces 
Section  8.1,  "Designated  FaciUties"  of 
the  old  Regulations  of  the  Plan,  as  the 
regulatory  element  of  the  Arkansas 
111(d)  Plan.  The  EPA  is  also  approving 
a  negative  declaration  dated  September 
2, 1992,  which  says  that  the  State  no 
longer  has  any  111(d)  phosphate 
fertilizer  plants. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Regista- 
publication,  EPA  is  proposing  to 
approve  the  111(d)  Plan  revision  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  May  11, 
1998,  unless,  by  April  9. 1998,  adverse 
or  critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  action  that  will  withdraw 
the  final  action.  All  pubhc  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  May  11, 1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  111(d)  Plans. 
Each  request  for  revision  to  111(d)  Plans 
shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

VII.  Administrative  Requirements 

A.  Executive  Order  (E.O.j  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory'  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
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include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Approvals  under  section  111(d)  of  the 
Act  do  not  create  any  new  requirements 
but  simply,  approve  requirements  that 
the  State  is  already  imposing.  Therefore, 
because  the  Federal  111(d)  Plan 
approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  111(d)  Plans  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Nfandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  nas  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 


today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  11, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Regional  Administrator  of  this  final  rule 
does  not  affect  the  finality  of  this  rule 
for  the  purposes  of  judicial  review  nor 
does  it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  eHectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subiects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Fertilizers,  Paper 
and  paper  products  industry. 
Phosphate,  Reporting  and  recordkeeping 
requirements.  Sulfuric  acid  plants. 
Sulfuric  oxides. 

Dated:  January  15, 1998. 
Lynda  F.  Carroll, 

Acting  Regional  Administrator,  Region  6. 
40  CFR  part  62  is  amended  as  follows: 

PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  E — Arkansas 

2.  Section  62.850  is  amended  by 
adding  paragraphs  (b)(3)  and  (b)(4)  and 
revising  paragraph  (c)  to  read  as  follows: 

§  62.850    Identification  of  plan. 

***** 

(b)*  *  • 

(3)  Revisions  to  the  Plan  adopted  by 
the  Arkansas  Commission  on  Pollution 
Control  and  Ecology  on  July  24,  1992, 
effective  August  30, 1992,  and  a 
negative  declaration  for  phosphate 
fertilizer  plants  dated  September  2, 
1992,  submitted  by  the  Governor  on 
SeptembOT  14, 1992. 

(4)  Revisions  to  the  Plan  adopted  by 
the  Arkansas  Commission  on  Pollution 
Control  and  Ecology  on  May  30,  1997, 
effective  July  1,  1997,  and  submitted  by 
the  Governor  on  August  18, 1997. 

(c)  Designated  facilities:  The  plan 
applies  to  existing  facilities  in  the 
following  categories  of  sources: 

(1)  Sulfiiric  acid  plants. 

(2)  Kraft  pulp  mills. 


§  62.852    [Removed  and  reserved] 

3.  Section  62.852  is  removed  and 
reserved. 

4.  Section  62.854  is  revised  to  read  as 
follows: 


§  62.854    Identification  of  plan — negative 
declaration. 

On  September  24, 1992,  the  Arkansas 
Department  of  Pollution  Control  and    • 
Ecology  submitted  a  negative 
declaration,  signed  by  the  Chief  of  the 
Air  Division  on  September  2, 1992, 
certifying  that  there  are  no  existing 
phosphate  fertilizer  plants  in  the  State 
of  Arkansas  subject  to  part  60,  subpart 
B,  of  this  chapter. 

5.  Section  62.855  is  revised  to  read  as 
follows: 

§  62.855    Identification  of  sources. 

The  plan  applies  to  existing  facilities 
at  the  following  existing  sulfuric  acid 
plant: 

(a)  El  Dorado  Chemical  Company  in 
El  Dorado,  Arkansas. 

(b)  [Reserved] 

6.  Sections  62.865  is  amended  by 
revising  paragraphs  (a)(3),  (a)(4),  and 
(a)(6)  to  read  as  follows: 

§  62.865    Identification  of  sources. 

(a)  •  *  • 

(3)  Green  Bay  Packaging,  Arkansas 
Kraft  Division  in  Morrilton,  Arkansas. 

(4)  Gay  lord  Container  Corporation  in 
Pine  Bluff,  Arkansas. 
***** 

(6)  Georgia-Pacific  Corporation  in 
Ashdown,  Arkansas. 

***** 

[PR  Doc.  98-5848  Filed  3-9-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-S0601I;  FRL-5775-2] 
RIN  2070-ABZ7 

Ethane,  1,1,1,2,2-pentafluoro-; 
Revocation  of  Significant  New  Use 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  revoking  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for 
ethane,  1,1,1,2,2-pentanuoro-  based  on 
the  receipt  of  new  data.  Based  on  the 
data,  the  Agency  no  longer  finds  that 
activities  not  described  in  the 
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corresponding  TSCA  section  5(e) 
consent  order  may  result  in  significant 
changes  in  human  exposure. 
DATES:  This  rule  is  effective  April  9, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A.  401  M  St.,  SW., 
Washington,  DC  20460,  telephone:  (202) 
554-1404.  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

In  the  Federal  Register  of  September 
23.  1992  (57  PR  44064)  EPA  issued  a 
SNUR  (OPPTS-50601)  establishing 
significant  new  uses  for  ethane. 
1,1,1,2,2-pentafluoro-.  Because  of 
additional  data  EPA  has  received  for 
this  substance,  EPA  is  revoking  this 
SNUR. 

I.  Background 

The  Agency  proposed  the  revocation 
of  this  SNUR  in  the  Federal  Register  of 
December  13,  1995  (61  PR  64009)  (FRL- 
4976-3).  The  background  and  reasons 
for  the  revocation  of  the  SNUR  is  set 
forth  in  the  preamble  to  the  proposed 
revocation.  The  Agency  received  no 
comments  concerning  the  proposed 
revocation.  Therefore,  EPA  is  revoking 
this  rule. 

II.  Rationale  for  Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  based  on  available 
information  that  indicated  activities  not 
described  in  the  TSCA  section  5(e) 
consent  order  might  result  in  significant 
changes  in  human  exposure.  Based  on 
these  findings,  a  SNUR  was 
promulgated. 

EPA  has  revoked  the  TSCA  section 
5(e)  consent  order  that  was  the  basis  for 
this  SNUR  and  no  longer  finds  that 
activities  other  than  those  described  in 
the  TSCA  section  5(e)  consent  order 
may  result  in  significant  changes  in 
human  exposure.  The  revocation  of 
SNUR  provisions  for  this  substance  is 
consistent  with  the  proposed  revocation 
of  the  TSCA  section  5(e)  consent  order. 

Therefore,  EPA  is  revoking  the  SNUR 
provisions  for  this  chemical  substance. 
When  this  revocation  becomes  final. 


EPA  will  no  longer  require  notice  of 
intent  to  manufacture,  import,  or 
process  this  substance.  In  addition, 
export  notification  under  section  12(b) 
of  TSCA  will  no  longer  be  required. 

III.  Public  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPPTS-50601I  (including 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  Confidential  Business 
Information  (CBI),  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC. 

rv.  Regulatory  Assessment 
Requirements 

This  final  rule  revokes  or  eliminates 
an  existing  regulatory  requirement  and 
does  not  contain  any  new  or  amended 
requirements.  As  such,  the  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4,  1993). 
Since  this  final  rule  does  not  impose 
any  requirements,  it  does  not  contain 
any  information  collections  subject  to 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  require  any  other  action  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  "Enhancing  the 
Intergovernmental  Partnership"  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  "Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations"  (59  FR  7629,  February  16, 
1994)  or  require  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  Agency  has 
determined. that  SNUR  revocations, 
which  eliminate  requirements  without 
imposing  any  new  ones,  have  no 
adverse  economic  impacts.  The 
Agency's  generic  certification  for  SNUR 
revocations  appears  on  June  2, 1997  (62 


FR  29684)  (FRL-5597-1),  and  was 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

V.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  major  rule  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  27.  1998. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607.  and 

2625(c). 

§721.3240    [Removed] 

2.  By  removing  §  721.3240. 

|FR  Doc.  98-6101  Filed  3-9-98:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7684] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  fiood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
fioodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
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adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417,  Washington,  DC  20472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  prograrp,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  ehgibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 


In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published, is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  fiood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  fiood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106OaP,  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Associate  Director  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 


amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(fl  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26,  19^7.  3  CFR.  1987  Comp., 
p.  252. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.3  CFR 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


UMI 


Region  II 

New  York: 

Andover,  town  of,  Allegany  County 
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State/location 


Vestal,  town  of,  Broome  County  

Region  IV 

North  Carolina: 

Brevard,  city  of,  Transylvania  County  ... 

Rosman,  town  of,  Transylvania  County 

Transylvania    County,    unirKX>rporated 
areas. 

RegionV 

Indiana: 

AHen  County,  unincorporated  areas  

Peru,  city  of,  Miami  County 

Michigan:     Buchanan,     township     of, 
Berrien  County. 

Region  VIII 

South  Dakota: 

Custer,  city  of,  Custer  County 

Custer  County,  unincorporated  areas  ... 

Region  X 

Oregon:  Gold  Beach,  city  of,  Curry  County 

Washington: 

Selah,  city  of,  Yakima  County 

Union  Gap,  city  of,  Yakima  County  

Yakima,  city  of,  Yakima  County 

Yakima  County,  unincorporated  areas 

Region  I 

Maine:  Saco,  city  of,  York  County  

Region  HI 

Pennsylvania: 

Franklin   Park,  borough  of,  Allegheny 

County.. 
Hampton,      township     of,      Allegheny 

County. 
McCandless,   township   of,    Allegheny 

County. 
O'Hara,  township  of,  Allegheny  County 

Shaler,  township  of,  Allegheny  County 

Sharpsburg,    borough    of,    Allegheny 
County. 

Region  IV 

North   Carolina:   Wayne   County,    unincor- 
porated areas. 

Region  VI 

Arkansas: 

Setjastian      County,      unincorporated 

areas. 
Stuttgart,  city  of,  Arkansas  County  


Community 
No. 


360057 

370231 
375358 
370230 

180302 
180168 
260555 

460019 
460018 

410054 

530226 
530229 

530311 
530217 

230155 

420037 
420978 
421081 
421088 
421101 
420073 

370254 

050462 
050002 


Effective  date  of  eligibility 


April  4,  1974,  Emerg;  July  5,  1977,  Reg; 
March  2.  1998,  Susp. 


January  17,  1974.  Emerg;  September  29. 

1978,  Reg;  March  2,  1998,  Susp. 
December  30,  1971,  Emerg;  June  2,  1972, 

Reg;  March  2.  1998,  Susp. 
January  21,  1974,  Emerg;  January  2,  1980, 

Reg;  March  2,  1998,  Susp. 


February  14.  1974.  Emerg;  September  28, 
1990.  Reg;  March  2,  1998,  Susp. 

June  13,  1975,  Emerg;  January  18.  1984. 
Reg;  March  2,  1998.  Susp. 

January  30,  1990,  En»erg;  March  2,  1998. 
Reg;  March  2,  1998,  Susp. 


April  11.  1973,  Emerg;  January  2,  1981, 

Reg;  Msrch  2,  1998,  Susp. 
October  28,  1977,.  Emerg;  September  29, 

1986,  Reg;  March  2,  1998,  Susp. 


November  11,  1974.  Emerg;  November  15. 
1985,  Reg:  March  2,  1998.  Susp. 

July  18,  1974.  Emerg;  May  3,  1982,  Reg; 

March  2,  1998,  Susp. 
April  30,  1975,  Emerg;  May  2.  1983.  Reg: 

March  2,  1998,  Susp. 
January  20,  1975,  Emerg;  December  15. 

1981,  Reg;  tJtordh  2,  1998,  Susp. 
April  11,  1974,  Emerg;  June  5,  1985.  Reg; 

March  2,  1998,  Susp. 

Marc*i  30,  1973,  Emerg;  January  5,  1994, 
Reg;  March  16,  1998  Susp. 


January  10,  1975,  Emerg;  January  1,  1982. 

Reg;  March  16,  1998,  Susp. 
September  17.  1973,  Emerg;  May  1,  1978, 

Reg;  March  16.  1998.  Susp. 
October  4.  1974,  Emerg;  June  18,  1980, 

Reg;  March  16,  1998,  Susp. 
December  3,  1974,  Emerg;  July  2,  1980, 

Reg;  March  16.  1998,  Susp. 
April  22,    1974.   Emerg;  March   18.   1980, 

Reg;  March  16,  1998.  Susp. 
September  4,  1973,  Emerg;  September  29, 

1978,  Reg;  March  16,  1998,  Susp. 


September  16.  1991,  Reg;  March  16,  1998, 
Susp. 


January  27.   1983.  Emerg;  April  1,   1988. 

Reg;  March  16,  1998,  Susp. 
April  11.  1975,  Emerg;  June  1,  1988,  Reg; 

March  16,  1998,  Susp. 


Current  effective 
map  date 


do  

do  

do  

do  

do  

do  

do  

do  

do  

do  

do  

do  

do  

do  

March  16,  1998 

do  

do  

do  

do  

do  

do  

do  

do  

do  


Date  certain  Fed- 
eral assistance 
no  k>nger  avail- 
able in  special 
fkxxj  hazard 
areas 


do. 

do. 
do. 
do. 

do. 
do. 
do. 

do. 
do. 

do. 

do. 
do. 
do. 
do. 

March  16,  1998. 

do. 
do. 
do. 
do. 
do. 
do. 

do. 

do. 
do. 
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State/location 

Community 
No. 

Effective  date  of  eligibility 

* 

Cun-ent  effective 
map  date 

Date  certain  Fed- 
eral assistance 
no  longer  avail- 
able in  special 
flood  hazard 
areas 

Region  VIII 

Wyoming:  Sheridan  County,  unincofporated 
areas. 

Region  IX 

California: 

Palmdale,  city  of,  Los  Angeles  County 

• 

Los   Angeles   County,   unincorporated 
areas. 

Region  X 

Washington: 

Ifi^aouah  citv  of  Kina  Coiintv 

560047 

060144 
065043 

530079 
530071 
530087 
530236 

September  25,    1979,    Emerg;   August    1, 
1986,  Reg:  March  30,  1998,  Susp. 

1 

October  3,  1975,  Emerg;  January  6,  1982, 

Reg;  March  30,  1998  Susp. 
July  10,  1970,  Emerg;  December  2,  1980. 

Reg;  March  30,  1998,  Susp. 

1 

May  20.  1974.  Emerg;  May  1,  1980,  Reg; 

March  30,  1998,  Susp. 
October  13.  1972.  Emerg;  September  29. 

1978.  Reg;  March  30.  1998. 

October    15,    1974,    Emerg;    February    1, 

1979,  Reg;  March  30,  1998,  Susp. 
December  20.  1976,  Emerg;  July  2,  1981, 

Reg;  March  30.  1998.  Susp. 

March  30 

1 

do  .... 

do  .... 

1998. 

March  30.  1998. 

do. 
do. 

do  ... 

do. 

King  County,  unincorporated  areas  

Redmond  citv  of  Kino  County  

do  ... 

do  ... 

.    ..do  ... 

do. 
do. 

Skykomish,  town  of.  King  County 

do. 

Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular;  Rein. — Reinstatement;  Susp. — Suspension. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 
Issued:  February  27.  1998. 
Kfichael  |.  Armstrong. 
Associate  Director  for  Mitigation. 
[FR  Doc.  98-6123  Filed  3-9-98;  8:45  am) 
BtUMQ  CODE  triS-OS-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  92-77;  FCC  98-8] 

Billed  Party  Preference  for  InterLATA 
0+  Calls 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  adopted  a 
combined  Second  Report  and  Order  and 
Order  on  Reconsideration  which 
amends  the  Commission's  rules  and 
policies  governing  the  disclosure  of 
rates  that  will  be  offered  when  an  away- 
from-home  caller  dials  a  non-access 
code  operator  service  followed  by  an 
interexchange  number  (0+  call).  In  the 
Report  and  Order,  the  Commission 
amends  its  rules  to  require  operator 
services  providers  (OSPs)  to  disclose 
orally  to  such  callers  how  to  obtain  the 
total  cost  of  a  call,  before  the  call  is 
connected.  The  Order  also  adopts  rules 
governing  the  filing  of  OSP 
informational  tariffs  and  adopts  oral 
disclosure  requirements  with  respect  to 
interstate  collect  calls  initiated  by 


prison  inmates.  A  carrier  providing  the 
latter  service  must  orally  inform  the 
party  to  be  billed  for  such  a  call  of  its 
identity  and  how  to  obtain  its  charges 
for  a  call  before  anyone  may  be  billed 
for  the  call.  The  Commission's  decision 
is  intended  to  make  consumers  more 
informed  of  their  right  to  receive  such 
cost  information  at  the  point  of 
purchase  from  long-distance  carriers 
before  a  call  is  connected.  In  the  Order 
on  Reconsideration,  the  Commission 
denied  petitions  for  reconsideration  of 
its  earlier  decision  in  this  proceeding 
concerning  proprietary  calling  card 
practices  of  AT&T.  That  decision 
declined  to  adopt  a  "0+  in  the  Public 
Domain"  proposal  urged  by  AT&T 
competitors. 

DATES:  Effective  July  1.  1998.  except  for 
the  amendments  to  §  64.703  and 
§  64.710  which  become  effective 
October  1. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adrien  Auger.  Enforcement  Division. 
Common  Carrier  Bureau  (202)  418- 
0960. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  in  CC  Docket  No.  92- 
77  (FCC  98-91.  adopted  on  January  29. 
1998  and  released  on  January  29.  1998. 
This  Report  and  Order  contains  new  or 
modified  information  collections  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  the  PRA.  OMB. 
the  general  public,  and  other  federal 
agencies  are  invited  to  comment  on  the 


proposed  or  modified  information 
collections  contained  in  this 
proceeding.  The  full  text  of  the  Second 
Report  and  Order  and  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  Room  239. 1919  M  Street.  N.W., 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  1231  20th  Street.  N.W., 
Washington.  D.C. 

SUMMARY  OF  SECOND  REPORT  AND 
ORDER 

I.  Background 

1.  The  Commission  has  long  been 
concerned  about  consumer 
dissatisfaction  over  high  charges  and 
certain  practices  of  many  OSPs  for  calls 
from  public  phones  at  away-from-home 
aggregator  locations.  In  1990.  Congress 
responded  to  such  consumer  concerns 
by  providing  the  Commission  and 
consumers  with  additional  tools  to 
address  abusive  practices,  through  the 
passage  of  the  Telephone  Operator 
Consumer  Services  Improvement  Act  of 
1990  (TOCSIA  or  Section  226  of  the 
Communications  Act.)  Under  TOCSIA. 
an  aggregator  must,  among  other  things, 
allow  consumers  the  option  of  using  an 
OSP  of  their  choice  by  dialing  an  800  or 
other  number  to  reach  that  OSP,  rather 
than  having  to  use  the  particular  OSP 
the  aggregator  has  selected  as  its 
preferred  or  prasubscribed 
interexchange  carrier  (PIC)  for  long- 
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distance  calls.  Further,  under  TOCSIA, 
OSPs  are  required  to  file  and  maintain 
tariffs  informing  consumers  of.  not  only 
their  interstate  charges,  but  also  any 
applicable  premises-imposed  fee  (PIF) 
or  aggregator  surcharge  collected  by  the 
OSP  or  permitted  in  an  OSP's  contracts 
with  aggregators. 

2.  The  Commission  initiated  Phase  I 
of  the  instant  proceeding  in  May.  1992 
to  examine  alleged  competitive 
inequities  arising  from  AT&T's  issuance 
of  its  proprietary  card  and  short  term 
proposals  by  many  of  AT&T's 
competitors  to  restrict  the  use  of  its 
proprietary  carrier  card  with  0+  access. 
At  the  same  time,  the  Commission  also 
initiated  an  investigation  of  long  term 
issues  related  to  certain  interexchange 
carrier  (IXC)  calling  card  practices, 
including  a  billed  party  preference 
(BPP)  routing  system  for  all  0+ 
interLATA  calls  (Phase  II).  In 
November.  1992.  the  Commission 
released  a  Report  and  Order  with 
respect  to  Phase  I  of  this  proceeding, 
declining  to  adopt  a  "0+  in  the  pubUc 
domain"  proposal  or  other  alternative 
interim  remedies  proffered  by  AT&T's 
competitors.  In-Phase  II.  the 
Commission  addressed  on  a  generic 
basis,  the  continuing  complaints  and 
concerns  over  the  high  level  of  charges 
billed  consumers  by  many  OSPs. 

3.  On  February  8.  1996.  the 
Telecommunications  Act  of  1996  (1996 
Act)  was  enacted.  The  goal  of  the  1996 
Act  is  to  establish  "a  pro-competitive, 
de-regulatory  national  policy 
framework"  in  order  to  make  available 
to  all  Americans  advanced 
telecommunications  and  information 
technologies  and  services  "by  opening 
all  telecommunications  markets  to 
competition."  The  1996  Act  requires 
that  the  Commission  forbear  from 
applying  any  provision  of  the 
Communications  Act,  or  any  of  the 
Commission's  regulations,  to  a 
telecommunications  carrier  or 
telecommunications  service,  or  class 
thereof,  if  the  Commission  makes 
certain  specified  findings  with  respect 
to  such  provisions  or  regulations. 

4.  On  June  6,  1996,  the  Commission 
released  a  Second  Further  Notice  of 
Proposed  Rulemaking  in  the  instant 
proceeding  seeking  comment  on 
whether,  under  the  1996  Act,  it  should 
forbear  from  applying  the  informational 
tariff  filing  requirements  of  section  226 
of  the  Communications  Act.  The 
Commission  also  sought  comment  on 
whether  to  require  all  OSPs  to  disclose 
their  rates  on  all  0+  calls.  Alternatively, 
the  Commission  sought  comment  on  a 
tentative  conclusion  that  it  should:  (1) 
Establish  benchmarks  for  OSPs* 
consumer  rates  and  associated  charges 


that  reflect  what  consumers  expect  to 
pay  and  (2)  require  OSPs  that  charge 
rates  and/or  allow  related  premises- 
imposed  fees  whose  total  is  greater  than 
a  given  percentage  above  a  composite  of 
the  0+  rates  charged  by  the  three  largest 
interstate,  interexchange  carriers  to 
disclose  the  applicable  charges  few  the 
call  to  consumers  orally  before 
connecting  a  call.  Further,  with  respect 
to  collect  calls  initiated  by  prison 
inmates,  the  Commission  sought 
comment  on  whether  the  public  interest 
would  be  better  served  by  some 
alternative  to  a  billed  party  preference 
for  routing  operator  service  calls. 

II.  Discussion 

5.  The  Commission  believes  that 
adoption  of  the  order  will  result  in 
better  informed  consumers,  foster  a 
more  competitive  marketplace,  and 
better  serve  the  public  interest  than  if  it 
were  to  establish  price  controls  or  rate 
benchmarks.  It  also  declined  to 
implement  a  billed  party  preference 
(BPP)  approach  to  the  problem  of  high 
rates.  It  also  denied  petitions  for 
reconsideration  of  its  Phase  I  Order  in 
this  proceeding,  where  it  declined  to 
adopt,  a  0+  in  the  public  domain  policy, 
in  which  OSPs  would  be  entitled  to 
access  the  calling  card  validation 
databases  of  all  carriers. 

6.  In  the  order  the  Commission  also 
concluded  that  it  should  not,  at  this 
time,  either  waive  or  forebear  from 
enforcing  the  requirement  that  OSPs  file 
informational  tariffs  pursuant  to  section 
226  of  the  Communications  Act.  It 
amended  its  rules,  however,  to  increase 
the  usefulness  of  informational  tariffs  by 
requiring  that  such  tariffs  include 
specific  rates  expressed  in  dollars  and 
cents  as  well  as  applicable  per-call 
aggregator  surcharges  or  other  per-call 
fees,  if  any,  that  are  collected  from 
consumers. 

III.  Conclusion 

7.  The  Commission  amended  its  rules 
to  require  OSPs  to  provide  additional 
oral  information  to  away-from-home 
callers,  disclosing  how  to  obtain  the  cost 
of  a  call,  including  any  aggregator 
surcharge,  for  a  non-access  code 
operator  service  interstate  call  from  that 
aggregator  location,  before  such  a  call  is 
connected.  The  consumer  has  an  option 
to  bypass  receipt  of  such  cost 
information.  The  Commission  also 
amended  its  rules  to  require  carriers 
providing  interstate  service  to  prison 
inmates  to  orally  disclose  their  identity 
to  the  party  to  be  billed  for  such  calls 
and,  if  such  party  elects  to  receive  rate 
quotes  for  the  call,  to  orally  disclose  the 
charges  for  the  call  before  connecting 
the  call.   * 


IV.  Final  Regulatory  Flexibility 
Analysis 

8.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  OSP  Reform 
Notice.  The  Commission  sought  written 
public  comments  on  the  proposals  in 
the  OSP  Reform  Notice,  including  on 
the  IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Order  conforms  to  the  RFA,  as 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996  (CWAAA), 
PubUc  Law  104-121,  110  Stat.  847 
(1996).  The  Commission  is  issuing  this 
Order  to  protect  consumers  from 
excessive  charges  in  connection  with 
interstate  0+  operator  services  for 
payphone  and  prison  inmate  calls  by 
ensuring  that  they  are  aware  of  their 
right  to  ascertain  the  specific  cost  for 
such  calls  so  that  they  may  hang  up 
before  incurring  any  charge  that  they 
believe  is  excessive. 

i.  Need  for  and  Objectives  of  this  Report 
and  Order  and  the  Rules  Adopted 
Herein 

9.  In  the  1996  Act.  Congress  sought  to 
establish  "a  pro-competitive,  de- 
regulatory  national  policy  framework" 
for  the  United  States 
telecommunications  industry.  One  of 
the  principal  goals  of  the  telephony 
provisions  of  the  1996  Act  is  promoting 
increased  competition  in  all 
telecommunications  markets,  including 
those  that  are  already  open  to 
competition,  particularly  long-distance 
services  markets. 

10.  In  this  Second  Report  and  Order, 
we  adopt  rules  requiring  carriers  to 
orally  disclose  to  consumers  how  to 
obtain  the  cost  of  operator  services  for 
interstate  calls  from  aggregator  locations 
and  from  prison  inmate-only 
telephones.  The  objective  of  the  rules 
adopted  in  this  Order  is  to  implement 
as  quickly  and  effectively  as  possible 
the  national  telecommunications 
policies  embodied  in  the  1996  Act  and 
to  promote  the  development  of 
competitive,  deregulated  markets 
envisioned  by  Congress.  In  doing  so,  we 
are  mindful  of  the  balance  that  Congress 
struck  between  this  goal  of  bringing  the 
benefits  of  competition  to  all  consumers 
and  its  concern  for  the  impact  of  the 
1996  Act  on  small  business  entities. 

//.  Summary  of  Significant  Issues  Raised 
bv  the  Public  Comments  in  Response  to 
the  IRFA 

11.  In  the  OSP  Reform  Notice,  the 
Commission  performed  an  IRFA.  In  the 
IRFA,  the  Commission  found  that  the 
rules  it  proposed  to  adopt  in  this 
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proceeding  may  have  an  impact  on 
small  business  entities  as  defined  by 
section  601(3)  of  the  RFA.  In  addition, 
the  IRFA  solicited  comment  on 
alternatives  to  the  proposed  rules  that 
v/ould  minimize  the  impact  on  small 
entities  consistent  with  the  objectives  of 
this  proceeding. 

Hi.  Comments  on  the  IRFA 

12.  Only  one  comment  specifically 
addressed  the  Commission's  IRFA. 
ACTA,  a  national  trade  association 
representing  interexchange  carriers, 
strongly  supports  adoption  of  a  price 
disclosure  requirement  for  all  0+  calls  to 
provide  consumers  with  the  information 
necessary  to  make  informed  choices, 
thus  doing  away  with  the  need  for 
alternative  proposals  setting  benchmark 
rates  to  trigger  oral  disclosure 
requirements.  ACTA  asserts  that 
adoption  of  the  alternative  benchmark 
proposal  would  lead  to  anti-competitive 
and  discriminatory  results  and  therefore 
does  not  comply  with  the  RFA. 

13.  In  support  thereof.  ACTA  asserts: 
that  basing  benchmarks  on  the  rates  of 
the  three  largest  IXCs  (the  Big  Three)  is 
unsound  because  it  ignores  greater 
underlying  costs  borne  by  smaller 
carriers  and  economjc  disparties  which 
exist  between  the  Big  Three  carriers  and 
all  other  OSPs;  that  the  Big  Three  may 
recover  their  costs  through  cross- 
subsidization  and  arbitrary  cost 
allocations  that  are  possible  because  of 
their  multi-market  operations,  whereas 
small  providers  can  only  recover  their 
costs  directly  through  rates  charged 
consumers:  that  because  all  or  most 
small  carriers  will  be  required  to  make 
oral  disclosures,  the  public  will  be 
conditioned  to  associate  small  providers 
with  excessive  rates;  that  OSPs  will  be 
forced  to  charge  rates  below  the  Big 
Three  and  below  their  own  costs,  plus 

a  reasonable  profit,  to  get  consumers  to 
use  their  services;  that  the  benchmark 
proposal  thus  has  a  confiscatory  effect; . 
and,  accordingly,  the  already 
competitively  disadvantaged  smaller 
OSPs  will  not  be  able  to  sustain 
themselves  in  the  marketplace,  contrary 
to  broad  general  policies  seeking  greater 
participation  by  smaller  companies  in 
competing  in  the  OSP  market,  and  the 
more  specific  policy  that  the 
Commission  must  apply  in  its  RFA 
analysis. 

14.  Further,  ACTA  contends  that 
proposed  benchmark  rate  elements  such 
as  time  of  day  and  distance  do  not  affect 
underlying  costs,  are  contrary  to  the 
industry's  growing  reliance  on 
nationwide  flat  rates,  and  are 
inappropriate  and  unduly  burdensome 
on  small  businesses.  Moreover,  ACTA 
contends  that  the  list  of  characteristics 


proposed  by  the  Commission  does  not 
take  into  account  actual  costs  necessary 
to  compete  in  the  OSP  marketplace  such 
as  PIFs  and  commissions,  further 
skewing  the  competitive  environment 
adversely  to  small  businesses. 
According  to  ACTA,  a  benchmark 
margin  of  two  to  three  times  that  of  the 
Big  Three  benchmark  carriers  is  needed 
to  cover  differences  in  underlying  costs, 
not  the  15  percent  margin  on  which  the 
Commission  sought  comment.  ACTA 
also  contends  that  the  proposed 
benchmark  methodology  provides  the 
benchmark  carriers  with  the 
opportunity  to  engage  in  anti- 
competitive conduct  and  predatory 
pricing. 

15.  Although  not  specifically  filing  an 
IRFA  analysis,  other  commenters 
oppose  adoption  of  rules  that  would 
unduly  burden  small  businesses. 
Cleartel/ConQuest  assert,  arguendo,  that 
even  if  a  rate  benchmark  could  be 
justified  on  the  basis  of  consumer 
expectations,  any  standard  disclosure 
that  only  applies  to  the  smaller  OSPs, 
and  not  to  the  three  largest,  would  be 
arbitrary  and  discriminatory,  would 
place  an  uneven  burden  on  smaller 
OSPs,  and  would  stigmatize  all  carriers 
other  than  the  big  three  for  the  traveling 
public.  NTCA  asserts  that  industry-wide 
mandated  BPP  deployment  is  not 
economically  feasible  and  would 
adversely  affect  small  and  rural  LECs. 

Discussion 

16.  We  agree  with  ACTA's  views  in 
regard  to  our  IRFA  and  have  concluded 
that  the  minimum  rules  adopted  herein 
are  necessary  to  protect  consumers  and 
will  not  unduly  burden  small  OSPs  or 
other  small  business  entities.  Such  rules 
will  aid  consumers,  including  small 
business  entities,  avoid  incurring 
excessive  charges  for  0+  operator 
services.  The  rules  also  provide  OSPs 
and  potential  OSP  competitors, 
including  small  business  firms,  a  level 
playing  field  in  that  they  apply  equally 
to  all  OSPs.  and,  unlike  benchmark 
proposals,  do  not  discriminate  against 
smaller  OSP  companies.  Further,  we  are 
terminating  our  inquiry  into  BPP  as 
urged  by  NTCA  on  behalf  of  small  and 
rural  LECs.  Moreover,  as  urged  by  many 
commenters,  including  small  business 
entities,  we  have  not  adopted  various 
benchmark  proposals  or  other  price 
control  rules  set  forth  in  this 
proceeding.  Based  on  the  record  in  this 
proceeding,  we  conclude  that,  contrary 
to  the  initial  tentative  conclusion  in 
OSP  Reform  Notice,  for  the  Commission 
to  engage  in  price  regulation  of  OSPs' 
rates,  including  benchmark  regulation, 
would  involve  micro-managing  the  rates 
of  nondominant  carriers,  including 


hundreds  of  small  business  companies. 
Such  regulation  would  be  the  antithesis 
of  the  deregulatory  thrust  of  the 
Regulatory  Flexibility  Act  and  the  1996 
Act.  1 

jV.  Descriptioh  and  Estimates  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

17.  The  rules  adopted  require  that 
hundreds  of  nondominant 
interexchange  carriers  implement 
certain  information  disclosure 
procedures  regarding  their  rates,  and 
any  related  fees  of  the  owners  of  the 
premises  where  the  telephone 
instrument  is  located.  Small  entities 
may  feel  some  economic  impact  in 
additional  message  production, 
recording  costs,  and  equipment 
retrofitting  or  replacement  costs  due  to 
the  policies  and  rules  adopted.  Small 
providers  of  operator  services  also  may 
experience  greater  live  operator  costs 
initially  until  automated  terminal 
equipment  and  network  systems  are 
modified  to  replace  the  need  for 
intervention  of  live  operators. 

18.  For  the  purposes  of  this  analysis, 
we  examine  the  relevant  definition  of 
"small  entity"  or  "smalf  business"  and 
apply  this  definition  to  identify  those 
entities  that  may  be  affected  by  the  rules 
adopted  in  this  Second  Report  and 
Order.  The  RFA  defines  a  "small 
business"  to  be  the  same  as  a  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  A  "small  business  concern"  is 
one  that:  (1)  Is  independently  owned 
and  operated;  (2)  is  not  dominant  in  its 
field  of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (the 
SBA).  The  SEA  has  defined  a  small 
business  for  Standard  Industrial 
Classification  (SIC)  category  4813 
(Telephone  Communications.  Except 
Radiotelephone)  to  be  small  entities 
when  they  have  fewer  than  1.500 
employees.  We  first  discuss  generally 
the  total  number  of  telephone 
companies  falling  within  this  SIC 
category.  Then,  we  refine  further  those 
estimates  and  discuss  the  number  of 
carriers  falling  within  relevant 
subcategories. 

19.  Total  Number  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  ("the  Census 
Bureau")  reports  that,  at  the  end  of 
1992,  there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
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carriers,  competitive  access  providers, 
cellular  carriers,  operator  service 
providers,  pay  telephone  operators, 
personal  communications  service  (PCS) 
providers,  covered  specialized  mobile 
radio  (SMR)  providers,  and  resellers.  It 
seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities,  small  interexchange 
carriers,  or  resellers  of  interexchange 
services,  because  they  are  not 
"independently  owned  and  operated." 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1.500  employees 
would  not  meet  the  definition  of  a  small 
business.  It  seems  reasonable  to 
conclude,  therefore,  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  that  may 
be  affected  by  this  Order. 

20.  Wireline  Carriers  and  Sendee 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for 
telecommunications  companies  other 
than  radiotelephone  (wireless) 
companies  (Telephone 
Communications,  Except 
Radiotelephone).  The  Census  Bureau 
reports  that  there  were  2,321  such 
telephone  companies  in  operation  for  at 
least  one  year  at  the  end  of  1992. 
According  to  the  SBA's  definition,  a 
small  business  telephone  company 
other  than  a  radiotelephone  company  is 
one  employing  fewer  than  1,500 
persons.  All  but  26  of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau,  2,295  companies  were 
reported  to  have  fewer  than  1,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1500 
employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 
might  qualify  as  small  entities  based  on 
these  employment  statistics.  Because  it 
seems  certain,  however,  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  this  figure 
necessarily  overstates  the  actual  number 
of  non-radiotelephone  companies  that 
would  qualify  as  "small  business 
concerns"  under  the  SBA's  definition. 
Consequently,  we  estimate  using  this 
methodology  that  there  are  fewer  than 
2.295  small  entity  telephone 
communications  companies  (other  than 
radiotelephone  companies)  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

21.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 


soiut»  of  information  regarding  the 
number  of  interexchange  carriers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  the 
Commission  collects  annually  in 
connection  with  the  TRS  Worksheet. 
According  to  our  most  recent  data,  130 
companies  reported  that  they  were    ^ 
engaged  in  the  provision  of 
interexchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  interexchange  carriers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  130  small  entity 
interexchange  carriers  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

22.  Resellers.  Neither  the  Commission 
nor  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
resellers.  The  closest  applicable 
definition  under  SBA  rules  is  for  all 
telephone  communications  companies. 
The  most  reliable  source  of  information 
regarding  the  nimiber  of  resellers 
nationvnde  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS 
Worksheet.  According  to  our  most 
recent  data,  260  companies  reported 
that  they  were  engaged  in  the  resale  of 
telephone  services.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  resellers 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  260  small  entity  resellers 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Order. 

23.  Operator  Service  Providers. 
Carriers  engaged  in  providing  interstate 
operator  services  from  aggregator 
locations  (OSPs)  currently  are  required 
under  section  226  of  the 
Communications  Act  to  file  and 
maintain  informational  tariffs  at  the 
Commission.  The  number  of  such  tariffs 
on  file  thus  appears  to  be  the  most 
reliable  source  of  information  of  which 
we  are  aware  regarding  the  number  of 
OSPs  nationwide,  including  small 
business  concerns,  that  will  be  affected 
by  decisions  and  rules  adopted  in  this 
Order.  As  of  August  19, 1997, 
approximately  630  carriers  had 
informational  tariffs  on  file  at  the 
Commission.  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 


have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  OSPs 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  630  small  entity  OSPs  that 
may  be  ejected  by  the  decisions  and 
rules  adopted  in  this  Order. 

24.  Local  Exchange  Carriers. 
Consistent  with  our  prior  practice,  we 
shall  continue  to  exclude  small 
inomibent  providers  of  local  exchange 
services  (LECs)  from  the  definition  of 
"small  entity"  and  "small  business 
concerns"  for  the  purpose  of  this  FRFA. 
Because  any  small  incumbent  LECs  that 
may  be  subject  to  these  rules  are  either 
dominant  in  their  field  of  operations  or 
are  not  independently  owned  and 
o;>a«ted,  consistent  with  otir  prior 
practice,  they  are  excluded  from  the 
definition  of  "small  entity"  and  "small 
business  concerns."  Accordingly,  our 
use  of  the  terms  "small  entities"  and 
"small  businesses"  does  not  encompass 
small  incumbent  LECs.  Out  of  an 
abundance  of  caution,  however,  for 
regulatory  flexibility  analysis  purposes, 
we  will  consider  small  incumbent  LECs 
within  this  analysis  and  use  the  term 
"small  incumbent  LECs"  to  refer  to  any 
incumbent  LECs  that  arguably  might  be 
defined  by  the  SBA  as  "small  business 
concerns." 

25.  Neither  the  Commission  nor  the 
SBA  has  developed  a  definition  of  small 
LECs.  The  closest  apphcable  definition 
under  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies 
(SIC  4813)  (Telephone  Communications, 
Except  Radiotelephone)  as  previously 
detailed  above.  Our  alternative  method 
for  estimation  utilizes  the  data  that  we 
collect  annually  in  connection  with  the 
TRS  Worksheet.  This  data  provides  us 
with  the  most  reliable  source  of 
information  of  which  we  are  aware 
regarding  the  number  of  LECs 
nationwide.  According  to  our  most 
recent  data,  1,347  companies  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  incumbent  LECs  that  would 
qualify  as  small  business  concerns 
under  SBA's  definition.  Consequently, 
we  estimate  that  there  are  fewer  than 
1,347  small  LECs  (including  small 
incumbent  LECs)  that  may  be  afi^ected 
by  the  rules  adopted  in  this  Order. 

26.  In  addition,  the  rules  adopted  in 
this  Order  may  affect  companies  that 
analyze  information  contained  in  OSPs' 
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tariffs.  The  SBA  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  companies  that  analyze 
tariff  information.  The  closest 
applicable  definition  under  SBA  rules  is 
for  Information  Retrieval  Services  (SIC 
Category  7375).  The  Census  Bureau 
reports  that,  at  the  end  of  1992,  there 
were  approximately  618  such  firms 
classified  as  small  entities.  This  number 
contains  a  variety  of  different  types  of 
companies,  only  some  of  which  analyze 
tariff  information.  We  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  such  companies  and 
those  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  618  such  small 
entity  companies  that  may  be  affected 
by  the  decisions  and  rules  adopted  in 
this  Order. 

V.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

27.  The  rules  adopted  require  carriers 
to  disclose  audibly  to  consumers  how  to 
obtain  the  price  of  a  call  before  it  is 
connected.  In  this  section  of  the  FRFA, 
we  analyze  the  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  that  may  apply  to  small 
entities  as  a  result  of  this  Order.  As  a 
part  of  this  discussion,  we  mention 
some  of  the  types  of  skills  that  will  be 
needed  to  meet  the  new  requirements. 

28.  Nondominant  interexchange 
carriers,  including  small  nondominant 
interexchange  carriers,  will  be  required 
to  provide  oral  information  to  away- 
ht)m-home  callers,  advising  them  how 
to  obtain  the  cost  of  an  interstate  0-t-  call, 
and  similarly  to  disclose  to  the  party  to 
be  billed  for  collect  calls  from 
telephones  set  aside  for  use  by  prison 
inmates  how  to  obtain  the  cost  of  the 
call  before  they  could  be  billed  for  such 
calls.  This  change  in  the  manner  of 
conducting  their  business  may  require 
the  use  of  technical,  operational, 
accounting,  billing,  and  legal  skills. 

vi.  Significant  Alternatives  and  Steps 
Taken  to  Minimize  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  Stated  Objectives 

29.  In  this  section,  we  describe  the 
steps  taken  to  minimize  the  economic 


impact  of  our  decisions  on  small  entities 
and  small  incumbent  IXCs,  including 
the  significant  alternatives  considered 
and  rejected.  To  the  extent  that  any 
statement  contained  in  this  FRFA  is 
perceived  as  creating  ambiguity  with 
respect  to  our  rules  or  statements  made 
in  preceding  sections  of  this  Order,  the 
rules  and  statements  set  forth  in  those 
preceding  sections  shall  be  controlling. 

30.  We  believe  that  our  action 
requiring  carriers  to  orally  disclose  how 
to  obtain  the  price  of  their  interstate  0+ 
operator  services  up  front  at  the  point  of 
purchase  will  facilitate  the  development 
of  increased  competition  in  the 
interstate,  domestic,  interexchange 
market,  thereby  benefitting  all 
consumers,  some  of  which  are  small 
business  entities.  Specifically,  we  find 
that  the  rules  adopted  herein  with 
respect  to  interstate,  domestic, 
interexchange  0+  services  will  enhance 
competition  among  OSPs,  promote 
competitive  market  conditions,  and 
achieve  other  objectives  that  are  in  the 
public  interest,  including  establishing 
market  conditions  that  more  closely 
resemble  an  unregulated  environment. 
The  decision  not  to  require  detariffing  of 
OSP  informational  tariffs  will  also  allow 
businesses,  including  small  business 
entities,  that  audit  and  analyze 
information  contained  in  tariffs  to 
continue. 

31.  We  have  rejected  several 
alternatives  to  the  additional  oral 
disclosure  requirements  and  rules 
adopted  herein,  including  proposals  (1) 
to  establish  a  costly  billed  party 
preference  system  for  0+  calls  from 
aggregator  and  prison  locations;  (2)  to 
micro-manage  nondominant  carriers* 
prices  for  such  calls,  including 
proposals  to  cap  rates,  establish  annual 
FCC  benchmarks,  and  to  require  cost 
justification  for  rates  that  exceed  such 
benchmarks;  (3)  requiring  oral  warnings 
to  prospective  consumers  comparing  a 
carrier's  rates  with  lower  rates  of  the 
largest  carriers;  and  (4)  mandating  0+  in 
the  public  domain.  Rejection  of  these 
alternatives  helps  to  ensure  that  small 
carriers  will  not  be  unnecessarily 
burdened.  The  rules  adopted  herein  are 
applicable  only  to  limited  interexchange 
0+  calls  from  payphones,  or  other 
aggregator  locations,  and  from  inmate 
phones  in  correctional  institutions. 
They  are  not  applicable  to  international 


calls,  intrastate  calls,  and  interstate  0+ 
calls  made  by  callers  from  their  regular 
home  or  business.  The  rules  also  are 
inapplicable  to  calls  that  are  initiated  by 
dialing  an  access  code  prefix,  such  as 
10333  or  1-800-877-8000,  whereby 
callers  may  circumvent  placing  the  call 
through  the  long-distance  carrier  that  is 
presubscribed  for  that  line. 

vii.  Report  to  Congress 

32.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility  Act 
Analysis,  along  with  this  Second  Report 
and  Order,  in  a  report  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  801(a)(1)(A). 

V.  Paperwork  Reduction  Act 

33.  This  Report  and  Order  contains 
either  a  new  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
pap>erwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  Order,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  PubUc  Law  No. 
104-12.  Written  comments  by  the 
public  on  the  information  collections 
are  due  30  days  after  date  of  publication 
in  the  Federal  Register.  OMB 
notification  of  action  is  due  May  11, 
1998.  Comments  should  address:  (1) 
Whether  the  new  or  modified  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Commission,  including  whether  the 
information  shall  practical  utility;  (b) 
the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-0717. 

Title:  Billed  Party  Preference  for 
InterLATA  0+  Calls,  CC  Docket  No.  92- 
77  (47  CFR  Sections  64.703(a),  64.709, 
and  64.710). 

Form  A/b..N/A. 

Type  of  Review:  Revised  collection. 

Respondents:  Businesses  or  other  for 
profit. 


Section/title                    j 

No.  of  re- 
sponses 

Est.  time  per  response 

Total  annual 
burden 

64.703(aM4)  

617.000,000 
330 
570 

6-8  sees  

13,711 

64  709                                                                               

50  hours  

16,500 

64.710 

4  hours  

2,280 

UMI 
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Total  Annual  Burden:  32,491  burden 
hours. 

Estimated  Costs  Per  Respondents: 
$600. 

Needs  and  Uses:  The  Commission 
adopts  rules  to  further  the  goals  of  47 
U.S.C.  Section  226:  (1)  To  protect 
consumers  from  unfair  and  deceptive 
practices  relating  to  their  use  of  operator 
services  for  interstate  calls;  and  (2)  to 
ensure  that  consumers  have  the 
opportunity  to  make  informed  choices 
in  making  such  calls.  Pursuant  to 
§  64.703(a)  operator  service  providers 
(OSPs)  are  required  to  disclose,  audibly 
and  distinctly  to  the  consumer,  at  no 
charge  and  before  connecting  any 
interstate  call,  how  to  obtain  rate 
quotations,  including  any  applicable 
surcharges,  if  the  call  is  to  be  placed 
through  the  carrier  selected  by  the 
payphone  or  premises  owner.  Section 
64.709  codiHes  the  requirements  for 
OSPs  to  file  informational  tariffs  with 
the  Commission.  Section  64.710 
requires  providers  of  interstate  operator 
services  to  inmates  at  correctional 
institutions  to  identify  themselves, 
audibly  and  distinctly,  to  the  party  to  be 
billed  for  the  call  and  also  disclose 
immediately  thereafter  to  that  party  how 
he  or  she,  without  having  to  hang  up  to 
dial  a  separate  number,  may  obtain  the 
charges  for  the  call,  before  the  carrier 
may  connect,  and  bill  for,  a  call. 

For  further  information  contact:  For 
additional  information  concerning  the 
information  collections  contained  in 
this  Report  and  Order  contact  Judy 
Boley  at  202-418-0214,  or  via  the 
Internet  at  jboley@fcc.gov. 

VI.  Ordering  Clauses 

34.  Accordingly,  it  is  ordered, 
pursuant  to  sections  1,  4(i),  4(j),  10, 
201-205,  215,  218,  226,  and  254  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151.  154(i),  154(j), 
160,  201-205.  215. 218. 226. 254.  that 
the  policies,  rules,  and  requirements  set 
forth  herein  are  adopted. 

35.  It  is  further  ordered  that  47  CFR 
Part  64.  Subpart  B  is  amended,  effective 
July  1. 1998.  except  for  §§  64.703(a)(4) 
and  64.710  which  become  effective 
October  1. 1999. 

36.  It  is  further  ordered  that  the 
request  by  Intellicall.  Inc.,  filed  March 
21,  1997,  seeking  exemption  of  its 
Ultratel  payphones  from  the  rules 
adopted  herein  is  denied. 

37.  It  is  further  ordered  that  the  Office 
of  Public  Affairs,  Reference  Operations 
Division,  shall  mail  a  copy  of  this 
Report  and  Order  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603(a)(1981). 


List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers. 
Consumer  protection. 
Telecommunications. 

Federal  Communications  Commission. 
Magalie  Roman  Salas. 

Secretary. 

Rule  Changes 

Part  64  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  applv  sections  201,  218. 
226,  228,  48  Stat.  1070."as  amended.  1077:  47 
U.S.C.  201,  218,  226.  228.  unless  otherwise 
noted. 

2.  Section  64.703  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (a)(2),  removing  the  "."  at  the 
end  of  the  paragraph  (a)(3)(iii)  and 
adding  in  its  place  ";  and"  and  by 
adding  new  paragraph  (a)(4)  to  read  as 
follows: 

§  64.703    Consumer  information. 

(a)  *  *   * 

(4)  Disclose,  audibly  and  distinctly  to 
the  consumer,  at  no  charge  and  before 
connecting  any  interstate,  domestic, 
interexchange  non-access  code  operator 
service  call,  how  to  obtain  the  total  cost 
of  the  call,  including  any  aggregator 
surcharge,  or  the  maximum  possible 
total  cost  of  the  call,  including  any 
aggregator  surcharge,  before  providing 
further  oral  advice  to  the  consumer  on 
how  to  proceed  to  make  the  call.  The 
oral  disclosure  required  in  this 
subsection  shall  instruct  consumers  that 
they  may  obtain  applicable  rate  and 
surcharge  quotations  either,  at  the 
option  of  the  provider  of  operator 
services,  by  dialing  no  more  than  two 
digits  or  by  remaining  on  the  line. 

3.  Section  64.709  is  added  to  subpart 
G  to  read  as  follows: 

§64.709    Informational  tariffs. 

(a)  Informational  tariffs  filed  pursuant 
to  47  U.S.C.  226(h)(1)(A)  shall  contain 
specific  rates  expressed  in  dollars  and 
cents  for  each  interstate  operator  service 
of  the  carrier  and  shall  also  contain 
applicable  per  call  aggregator  surcharges 
or  other  per  call  fees,  if  any,  collected 
from  consumers  by  the  carrier  or  any 
other  entity. 

(b)  Per  call  fees,  if  any,  billed  on 
behalf  of  aggregators  or  others,  shall  be 
specified  in  informational  tariffs  in 
dollars  and  cents. 


(c)  In  order  to  remove  all  doubt  as  to 
their  proper  application,  all 
informational  tariffs  must  contain  clear 
and  explicit  explanatory  statements 
regarding  the  rates,  i.e.,  the  tariffed  price 
per  unit  of  service,  and  the  regulations 
governing  the  offering  of  service  in  that 
tariff. 

(d)  Informational  tariffs  shall  be 
accompanied  by  a  cover  letter, 
addressed  to  the  Secretary  of  the 
Commission,  explaining  the  purpose  of 
the  filing. 

(1)  The  original  of  the  cover  letter 
shall  be  submitted  to  the  Secretary 
without  attachments,  along  with  FCC 
Form  159,  and  the  appropriate  fee  to  the 
Mellon  Bank.  Pittsburgh,  Pennsylvania. 

(2)  Copies  of  the  cover  letter  and  the 
attachments  shall  be  submitted  to  the 
Secretary's  Office,  the  Commission's 
contractor  for  public  records 
duplication,  and  the  Chief,  Tariff  and 
Price  Analysis  Branch,  Competitive 
Pricing  Division. 

(e)  Any  changes  to  the  tariff  shall  be 
submitted  under  a  new  cover  letter  with 
a  complete  copy  of  the  tariff,  including 
changes. 

(1)  Changes  to  a  tariff  shall  be 
explained  in  the  cover  letter  but  need 
not  be  symbolized  on  the  tariff  pages. 

(2)  Revised  tariffs  shall  be  filed 
pursuant  to  the  procedures  specified  in 
§  64.703(c). 

4.  Section  64.710  is  added  to  subpart 
G  to  read  as  follows: 

§  64.71 0    Operator  services  for  prison 
inmate  phones. 

(a)  Each  provider  of  inmate  operator 
services  shall: 

(1)  Identify  itself,  audibly  and 
distinctly,  to  the  consumer  before 
connecting  any  interstate,  domestic, 
interexchange  telephone  call  and 
disclose  immediately  thereafter  how  the 
consumer  may  obtain  rate  quotations,  by 
dialing  no  more  than  two  digits  or 
remaining  on  the  line,  for  the  first 
minute  of  the  call  and  for  additional 
minutes,  before  providing  further  oral 
advice  to  the  consumer  how  to  proceed 
to  make  the  call; 

(2)  Permit  the  consumer  to  terminate 
the  telephone  call  at  no  charge  before 
the  call  is  connected;  and 

(3)  Disclose  immediately  to  the 
consumer,  upon  request  and  at  no 
charge  to  the  consumer — 

(i)  The  methods  by  which  its  rates  or 
charges  for  the  call  will  be  collected; 
and 

(ii)  The  methods  by  which  complaints 
concerning  such  rates,  charges  or 
collection  practices  will  be  resolved. 

(b)  As  used  in  this  subpart: 

(1)  Consumer  means  the  party  to  be 
billed  for  any  interstate,  domestic, 
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interexchange  call  from  an  inmate 
telephone; 

(2)  Inmate  telephone  means  a 
telephone  instrument  set  aside  by 
authorities  of  a  prison  or  other 
correctional  institution  for  use  by 
inmates. 

(3)  Inmate  operator  services  means 
any  interstate  telecommunications 
service  initiated  from  an  inmate 
telephone  that  includes,  as  a 
component,  any  automatic  or  live 
assistance  to  a  consumer  to  arrange  for 
billing  or  completion,  or  both,  of  an 
interstate  telephone  call  through  a 
method  other  than: 

(i)  Automatic  completion  with  billing 
to  the  telephone  from  which  the  call 
originated;  or 

(ii)  Completion  through  an  access 
code  used  by  the  consumer,  with  billing 
to  an  account  previously  established 
with  the  carrier  by  the  consumer; 

(4)  Provider  of  inmate  operator 
services  means  any  common  carrier  that 
provides  outbound  interstate,  domestic, 
interexchange  operator  services  from 
inmate  telephones. 

(FR  Doc.  98-6088  Filed  3-9-98;  8:45  am) 
BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  209,  213,  214,  215,  216, 
217,  218,  219,  220,  221,  223.  225,  228, 
229,  230,  231,  232,  233,  234,  235,  236, 
and  240 

[Docket  No.  RSEP-8,  Notice  1] 

RIN  2105-AC63 

Civil  Monetary  Penalty  Inflation 
Adjustment 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

SUMMARY:  FRA  is  implementing  the 
requirements  of  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996  in 
this  final  rule.  FRA  is  adjusting  the 
maximum  civil  monetary  penalties  it 
issues  for  violations  of  railroad  safety 
statutes  and  regulations  under  its 
authority. 

EFFECTIVE  DATE:  April  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Walters,  Trial  Attorney,  Office 
of  Chief  Counsel.  FRA,  400  Seventh 
Street  S.VV.,  Washington,  D.C.  20590 
(telephone  202-632-3188). 


SUPPLEMENTARY  INFORMATION:  The 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990.  Public  Law 
101-410.  104  Stat.  890,  28  U.S.C.  2461, 
note  (Act),  as  amended  by  Section 
31001(s)(l)  of  the  Debt  Collection 
Improvement  Act  of  1996  Public  Law 
104-134,  110  Stat.  1321-373,  April  26, 
1996,  requires  that  agencies  adjust  by 
regulation  each  maximum  civil 
monetary  penalty  (CMP)  within  that 
agency's  jurisdiction  by  October  23, 
1996  (180  days  after  enactment  of  the 
Debt  Collection  Improvement  Act)  and 
adjust  those  penalty  amounts  once  every 
four  years  thereafter.  Congress 
recognized  the  important  role  that  CMPs 
play  in  deterring  violations  of  Federal 
law  and  regulations  and  realized  that 
inflation  has  diminished  the  impact  of 
these  penalties.  In  the  Debt  Collection 
Improvement  Act.  Congress  found  a  way 
to  counter  the  effect  that  inflation  has 
had  on  the  CMPs  by  having  the  agencies 
charged  with  enforcement  responsibility 
administratively  adjust  the  CMP. 

Calculation  of  the  Adjustment 

The  inflation  adjustment  is  to  be 
calculated  by  increasing  the  maximum 
civil  monetary  penalty  or  the  range  of 
minimum  and  maximum  CMPs  by  ^he 
percentage  that  the  Consumer  Price 
Index  (CPI)  for  the  month  of  June  1995 
(the  calendar  year  preceding  the 
adjustment)  exceeds  the  CPI  for  the 
month  of  June  of  the  last  calendar  year 
in  which  the  amount  of  such  penalty 
was  last  .set  or  adjusted.  These  adjusted 
amounts  are  subject  to  a  rounding 
formula  found  in  Section  5  of  the  Act 
and  the  first  adjustment  may  not  exceed 
an  increase  of  ten  percent.  FRA  utilized 
Bureau  of  Labor  Statistics  Data  to 
calculate  adjusted  CMP  amounts. 

FRA  currently  has  21  regulations  that 
contain  provisions  which  reference  its 
ability  to  impose  civil  penalties  if  a 
person  violates  any  requirement  in  the 
pertinent  portion  of  a  statute  or  the 
Code  of  Federal  Regulations.  In  this 
final  rule,  FRA  is  amending  each  of 
those  separate  regulatory  provisions  to 
reflect  the  increased  maximum  CMP 
and  the  corresponding  footnotes  in  each 
Schedule  of  Civil  Penalties.  In  some 
instances,  FRA  is  amending  the 
corresponding  appendices  to  these 
regulatory  provisions,  which  outline 
FRA  enforcement  policy,  as  well.  With 
the  exception  of  the  provisions  relating 
to  the  Hours  of  Service  Laws  contained 
in  Part  228,  FRA's  maximum  penalty 
was  established  by  the  Rail  Safety 
Improvement  Act  of  1988.  which  set  a 
$10,000  limit  for  a  penalty  imposed  for 
any  single  violation  and  a  $20,000  limit 
for  willful  violation  where  a  grossly 
negligent  violation  or  pattern  of  repeat 


violations  has  created  an  imminent 
hazard  of  death  or  injury  or  has  actually 
caused  death  or  injury.  By  applying  the 
adjustment  calculation  described  above 
using  the  1988  CPI,  these  maximum 
penalties  will  rise  to  $11,000  and 
$22,000,  respectively,  in  each  of  the 
regulations  being  amended.  The  Rail 
Safety  Enforcement  and  Review  Act  of 
1992  increased  the  maximum  civil 
penalty  from  $1,000  to  $10,000  and 
$20,000,  respectively,  for  violations  of 
the  Hours  of  Service  Laws,  making  these 
penalty  amounts  uniform  with  those  of 
FRA's  other  regulatory  provisions.  By 
applying  the  same  adjustment 
calculation  using  the  1992  CPI,  the 
maximum  penalties  for  violations  of  the 
Hours  of  Service  Laws  are  equivalent  to 
those  of  the  other  regulations.  $11,000 
and  $22,000. 

FRA  is  also  responsible  for 
enforcement  in  instances  where 
violations  of  the  hazardous  materials 
regulations  involve  railroads  and  those 
who  ship  by  rail.  The  hazardous 
materials  regulations  are  not  issued  by 
FRA  but  are  issued  by  the  Research  and 
Special  Projects  Administration  (RSPA), 
a  component  of  DOT.  The  relevant 
portions  of  the  RSPA  regulations  have 
been  revised  (see  62  FR  2970)  to  reflect 
the  calculation  that  the  new  statutory 
maximum  is  $27,500.  Since  FRA  has 
previously  issued  a  policy  statement 
concerning  its  enforcement  of  these 
regulations.  FRA  is  modifying  the 
language  in  tha  policy  statement  which 
references  the  statutory  maximum  to 
reflect  this  new  maximum  of  $27,500  in 
this  final  rule,  as  well  as  the  provisions 
in  49  CFR  Part  209  addressing 
hazardous  materials. 

Except  for  the  hazardous  materials 
regulations,  these  new  FRA  maximum 
penalties  will  apply  to  violations  that, 
occur  on  or  after  April  1.  1998.  RSPA 
has  already  determined  that  the  new 
maximums  for  hazardous  materials 
violations  apply  to  violations  that 
occurred  after  January  21, 1997. 

Public  Participation 

FRA  is  proceeding  to  a  final  rule 
without  providing  a  notice  of  proposed 
rulemaking  or  an  opportunity  for  public 
comment.  The  adjustments  required  by 
the  Act  are  ministerial  acts  over  which 
FRA  has  no  discretion,  making  public 
comment  unnecessary.  FRA  is  issuing 
these  amendments  as  a  final  rule 
applicable  to  all  future  cases  under  its 
authority. 


UMI 
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Regulatory  Impact 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  It  is  not  considered  a 
significant  regulatory  action  under 
section  3{f)  of  Executive  Order  12866 
and  therefore  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  This 
rule  is  not  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  The  economic  impact  of  the 
final  rule  is  minimal  to  the  extent  that 
preparation  of  a  regulatory  evaluation  is 
not  warranted. 

Regulatory  Flexibility  Detennination 

FRA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Although  this  rule  will  apply  to 
railroads  who  are  considered  small 
entities  there  is  no  economic  impact  on 
any  person  who  complies  with  the 
Federal  railroad  safety  laws. 

Federalism 

This  final  rule  will  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  assessment 
is  not  warranted. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

Qmipliance  widi  the  Unfunded 
Mandates  Reform  Act  of  1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104—4)  each 
federal  agency  "shall,  unless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  Regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Section  201.  Section  202  of  the 
Act  further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  promulgation  of  any  rule  that 
includes  any  Federal  mandate  that  may 
resuh  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $  100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year,  and  before  promulgating 
any  final  rule  for  which  a  general  notice 


of  proposed  rulemaking  was  published, 
the  agency  shall  prepare  a  written 
statement  •  •  •  -  detailing  the  effect  on 
State,  local  and  tribal  governments  and 
the  private  sector.  The  final  rule  issued 
today  will  not  result  in  the  expenditure, 
in  the  aggregate,  of  $100,000,000  or 
more  in  any  one  year,  and  thus 
preparation  of  a  statement  is  not 
required. 

List  of  Subjects  in  49  CFR  Parts  209, 
213,  214,  215,  216,  217,  218,  219,  220, 
221, 223,  225,  228,  229.  230.  231, 232, 
233, 234,  235,  236,  240 

Railroad  safety.  Penalties. 

Therefore,  in  consideration  of  the 
foregoing,  parts  209.  213.  214,  215.  216. 
217, 218.  219,  220.  221, 223.  225, 228. 
229.  230,  231,  232,  233.  234.  235,  236, 
240  Title  49,  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  209— [AMENDED] 

1.  The  authority  citation  for  part  209 
is  revised  to  read  as  follows: 

Aatbority:  49  U.S.C.  20103.  20107  and  49 
CFR  1.49 

1209.103    [Anwndwg 

2.  Section  209.103  is  amended  by 
removing  the  numerical  amount 
"$25,000"  and  adding  in  its  place  the 
numerical  amount  "$27,50P". 

S209.33S    [AfflwidMq 

3.  Section  209.335(b)  is  amended  by 
removing  the  numerical  amount 
"$10,000"  and  adding  in  its  place  the 
numerical  amount  "$11,000". 

§209.409    [Amandwl] 

4.  Section  209.409  is  amended  by 
removing  the  numerical  amount 
"$10,000"  and  adding  in  its  place  the 
numerical  amount  "$11,000"  and 
removing  the  numerical  amount 
"$20,000"  and  adding  in  its  place  the 
numerical  amount  "$22,000". 

Appendix  A  to  Part  209— [Amended] 

5.  In  appendix  A  to  part  209,  the 
section  entitled  Penalty  Schedules; 
Assessment  of  Maximum  Penalties  is 
revised  to  read  as  follows: 

*        *        ♦        »        • 

As  recommended  by  the  Department  of 
Transportation  in  its  initial  prop>osal  for  rail 
safety  legislative  revisions  in  1987,  the  RSIA 
raised  the  maximum  civil  penalties  for 
violations  of  the  safety  regulations.  Under  the 
Hours  of  Service  Act.  the  penalty  was 
changed  from  a  flat  S500  to  a  penalty  of  "up 
to  Si  ,000,  as  the  Secretary  of  Transportation 
deems  reasonable."  Under  all  the  other 
statutes,  the  maximum  penalty  was  raised 
from  S2,500  to  SIO.OOO  per  violation,  except 
that  "where  a  grossly  negligent  violation  or 
pattern  of  repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 


persons,  or  has  caused  death  or  injury,"  a 
penalty  of  up  to  520,000  per  violation  may 
be  assessed. 

The  Rail  Safety  Enforcement  and  Review 
Act  of  1992  (RSERA)  increased  the  maximum 
penalty  from  $1,000  to  Si  0,000  and  in  some 
cases.  $20,000  for  a  violation  of  the  Hour?  of 
Service  Laws,  making  these  penalty  amounts 
uniform  with  those  of  FRA's  other  regulatory 
provisions.  RSERA  also  increased  the 
minimum  civil  monetary  penalty  frxjm  $250 
to  $500  for  all  of  FRA's  regulatory  provisions. 
The  Federal  Qvil  Penalties  Inflation 
Adjustment  Act  of  1990,  Public  Law  101- 
410. 104  Stat.  890,  note,  as  amended  by 
Section  31001  (s)(l)  of  the  Debt  Collection 
Improvement  Act  of  1996  Public  Law  104- 
134, 110  Stat.  1321-373.  April  26. 1996 
required  that  agencies  adjust  by  regulation 
each  maximum  civil  monetary  penalty 
within  the  agency's  jurisdiction  for  inflation 
and  make  subsequent  adjustments  once  every 
four  years  after  the  initial  adjustment. 
Accordingly,  FRA's  maximum  civil  monetary 
penalties  have  lieen  adjusted. 

FRA's  traditional  practice  has  been  to  issue 
penalty  schedules  assigning  to  each 
particular  regulation  sp>ecific  dollar  amoimts 
for  initial  penalty  assessments.  The  schedule 
(except  where  issued  after  notice  and  an 
opportimity  for  conunent)  constitutes  a 
statement  of  agency  policy,  and  is  ordinarily 
issued  as  an  appendix  to  the  relevant  part  of 
the  Code  of  Federal  Regulations.  For  each 
regulation,  the  schedule  shows  two  amounts 
within  the  $500  to  $11,000  range  in  separate 
columns,  the  first  for  ordinary  violations,  the 
second  for  willful  violations  (whether 
committed  by  railroads  or  individuals).  In 
one  instance— part  231— the  schedule  refers 
to  sections  of  the  relevant  FRA  defect  code 
rather  than  to  sections  of  the  CFR  text.  Of 
course,  the  deflect  code,  which  is  simply  a 
reorganized  version  of  the  CFR  text  used  by 
FRA  to  facilitate  computerization  of 
inspection  data,  is  substantively  identical  to 
the  CFR  text. 

The  schedule  amounts  are  meant  to 
provide  guidance  as  to  FRA's  policy  in 
predictable  situations,  not  to  bind  FRA  from 
using  the  foil  range  of  penalty  authority 
where  extraordinary  circumstances  warrant. 
The  Senate  report  on  the  bill  that  became  the 
RSIA  stated: 

It  is  expected  that  the  Secretary  would  act 
expeditiously  to  set  penalty  levels 
commensurate  with  the  severity  of  the 
violations,  with  imposition  of  the  maximum 
penalty  reserved  for  violation  of  any 
regulation  where  warranted  by  exceptional 
circumstances.  S.  Rep.  No.  100-153,  10th 
Cong..2dSess.  8(1987). 

Accordingly,  under  each  of  the  schedules 
(ordinarily  in  a  footnote),  and  regardless  of 
the  fact  that  a  lesser  amount  might  be  shown 
in  both  columns  of  the  schedule.  FRA 
reserves  the  right  to  assess  the  statutory 
maximum  penalty  of  up  to  $22,000  per 
violation  where  a  grossly  negligent  violation 
has  created  an  imminent  hazard  of  death  or 
injury.  This  authority 
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to  assess  a  penalty  for  a  single  violation 
above  $11,000  and  up  to  S22.000  is  used  only 
in  very  exceptional  cases  to  penalize 
egregious  behavior.  Where  FRA  avails  itself 
of  this  right  to  use  the  higher  penalties  in 
place  of  the  schedule  amount  it  so  indicates 
in  its  penalty  demand  letter. 


PART  213— [AMENDED] 

6.  The  authority  citation  for  Part  213 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103.  20107  and  49 
CFR  1.49 

$213.15    [Amended] 

7.  Section  213.15  is  amended  by: 

a.  Removing  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)'. 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500",  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  B  to  Part  213 — (Amended) 

8.  Footnote  1  to  appendix  B  of  part 
213  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000".  ' 

PART  214— [AMENDED] 

9.  The  authority  citation  for  part  214 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49 

S  214.5    [Amended] 

10.  Section  214.5  is  amended  by: 
a.  Removing  the  parenthetical  text 

following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 


goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  A  to  Part  214 — [Amended] 

11.  Footnote  1  to  appendix  A  of  part 
214  is  amended  by  removing  the 
numerical  amount  "$20  000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  215-[AMENDED] 

12.  The  authority  citation  for  Part  215 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103.  20107  and  49 
CFR  1.49, 

§  215.7    [Amended] 

13.  Section  215.7  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  plac§  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  B  to  Part  215 — [Amended] 

14.  Footnote  1  to  appendix  B  of  part 
215  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  21 6— [AMENDED] 

15.  The  authority  citation  for  part  216 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49. 
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§216.7    [Amended] 

16.  Section  216.7  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  217— [AMENDED] 

17.  The  authority  citation  for  part  217 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49. 

$217.5    [Amended] 

18.  Section  217.5  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  A  to  Part  217 — [Amended] 

19.  Footnote  1  to  appendix  A  of  part 
217  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 


Federal  Register /Vol.  63,  No.  46 /Tuesday,  March  10,  1998 /Rules  and  Regulations  11621 


PART  218— {AMENDED] 

20.  The  authority  citation  for  part  218 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49. 

$218.9    [Amended] 

21.  Section  218.9  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  ofBcial,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manu£acturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities: 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  niunerical  amoimt 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  A  to  Part  2ia— [Amended] 

22.  Footnote  1  to  appendix  A  of  part 
218  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  219— {AMENDED] 

23.  The  authority  citation  for  part  219 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20140, 
and  49  CFR  1.49. 

§  219.9(a)    [Amended] 

24.  Section  219.9(a)  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer.  lessor,  or  lessee  of 
raihoad  equipment,  track,  or  faciUties; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amoimt  "$500";  removing  the 
niunerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 


numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  A  to  Part  219— {Amended] 

25.  Footnote  1  to  appendix  A  of  part 
219  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  220-{AMENDED] 

26.  The  authority  citation  for  part  220 
is  revised  to  read  as  follows: 

Authority:  49  U.S.Q  20103,  20107  and  49 
CFR  1.49. 

$220.7    [AmwNled] 

27.  Section  220.7  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad:  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  faciUties; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
niunerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  C  to  Part  220— [Amended] 

28.  Footnote  1  to  appendix  C  of  part 
220  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  221— {AMENDED] 

29.  The  authority  citation  for  part  221 
is  revised  to  read  as  follows: 

Audiority:  49  U.S.C.  20103.  20107  and  49 
CFR  1.49. 

$221.17    [Amended] 

30.  Section  221.7  is  amended  by: 
a.  Removing  the  parenthetical  text 

following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1. 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 


any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  Jthe  numerical 
amount  "$22,000". 

Appendix  A  to  Part  220 — [Amended] 

31.  Footnote  1  to  appendix  A  of  part 
220  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  223— (AMENDED] 

32.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  20103,  20107  and  49 
CFR  1.49. 

$223.7    [Amended] 

33.  Section  223.7  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  faciUties; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  B  to  Part  223 — [Amended] 

34.  Footnote  1  to  appendix  B  of  part 
223  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  225— {AMENDED] 

35.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107.  20901, 
21301-21302.  and  49  CFR  1.49. 
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I22S.29    [Amended] 

36.  Section  225.29  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  A  to  Part  225 — [Ameadcd] 

37.  Footnote  1  to  appendix  A  of  part 
225  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 


PART  228^AMENDED] 

38.  The  authority  citation  for  part  228 
is  revised  to  read  as  follows: 

Autkarity:  49  U.S.C.  20103,  20107.  21101- 
21108.  and  49  CFR  1.49. 

S  228.21    [Amended] 

39.  Section  228.21  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 


adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  A  to  Part  228 — [Amended] 

40.  In  appendix  A  to  part  228,  the 
section  entitiled  Penalty  is  revised  to 
read  as  follows: 

•         •         •         •         • 

As  amended  by  the  Rail  Safety 
Improvement  Act  of  1988  and  the  Rail  Safety 
Enforcement  and  Review  Act  of  1992.  the 
penalty  provisions  of  the  law  apply  to  any 
f)erson  (an  eatity  of  any  type  covered  under 
1  U.S.C.  1,  including  but  not  limited  to  the 
following:  a  railroad;  a  manager,  supervisor, 
official,  or  other  employee  or  agent  of  a 
railroad;  any  owner,  manufacturer,  lessor,  or 
lessee  of  railioad  equipment,  track,  or 
facilities;  any  independent  contractor 
providing  goods  or  services  to  a  railroad:  and 
any  employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent  contractor), 
except  that  a  penalty  may  be  assessed  against 
an  individual  only  for  a  willful  violation.  See 
appendix  A  to  49  CFR  part  209.  For 
violations  that  occurred  on  September  3, 
1992,  a  person  who  violates  the  Act  is  liable 
for  a  civil  fwnalty,  as  the  Secretary  of 
Transportation  deems  reasonable,  in  an 
amount  not  less  than  S500  nor  more  than 
SI  1,000.  except  that  where  a  grossly 
negligent  violation  or  a  pattern  of  ref>eated 
violations  has  created  an  inuninent  hazard  of 
death  or  injury  to  persons,  or  has  caused 
death  or  injury,  a  {lenalty  not  to  exceed 
522,000  may  be  assessed.  The  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  required  agencies 
to  increase  the  maximum  civil  monetary 
penalty  for  inflation.  The  amounts  increased 
from  $10,000  to  $11,000  and  from  $20,000  to 
S22,000  respectively. 

Each  employee  who  is  required  or 
permitted  to  be  on  duty  for  a  longer  period 
than  prescribed  by  law  or  who  does  not 
receive  a  required  fjeriod  of  rest  represents  a 
separate  and  distinct  violation  and  subjects 
the  railroad  to  a  separate  civil  penalty.  In  the 
case  of  a  violation  of  section  2(a)(3)  or  (a)(4) 
of  the  Act,  each  day  a  facility  is  in 
noncompliance  constitutes  a  separate  offense 
and  subjects  the  railroad  to  a  separate  civil 
penalty. 

In  compromising  a  civil  penalty  assessed 
under  the  Act,  FRA  takes  into  account  the 
nature,  circumstances,  extent,  and  gravity  of 
the  violation  committed,  and,  with  respect  to 
the  person  found  to  have  committed  such 
violation,  the  degree  of  culpability,  any 
history  of  prior  or  subsequent  offenses, 
ability  to  pay,  effect  on  ability  to  continue  to 
do  business  and  such  other  matters  as  justice 
may  require. 


Authority:  49  U.S.C,  20103,  20107,  20701- 
20703,  and  49  CFR  1.49. 

§229.7    [Amended] 
42.  Section  229.7(b)  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  oot  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  offlcial,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amoimt 
"$250"  and  adding  in  its  place  the 
numerical  amoimt  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  nimierical 
amount  "$22,000". 

Appendix  B  to  Part  229 — (Amended] 

43.  Footnote  1  to  appendix  B  of  part 
229  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  ntmierical 
amount  "$22,000". 

PART  230— {AMENDED] 

44.  The  authority  citation  for  part  230 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49. 


PART  229— [AMENDED] 

41.  The  authority  citation  for  part  229 
is  revised  to  read  as  follows: 


45.  Section  230.0  is  amended  by: 
§230.0    [Amended] 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 
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b.  Removing  the  niunerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  231— [AMENDED] 

46.  The  authority  citation  for  part  231 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107.  20301- 
20306.  and  49  CFR  1.49. 

§231.0    [Amended] 

47.  Section  231.0(e)  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facihties; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lassee.  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  A  to  Part  231 — [Amended] 

48.  Footnote  1  to  appendix  A  of  part 
231  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  232— [AMENDED] 

49.  The  authority  citation  for  part  232 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49. 

§232.0    [Amended] 

50.  Section  232.0  (e)  is  amended  by: 
a.  Removing  the  parenthetical  text 

following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 


any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  A  to  Part  232 — [Amended] 

51.  Footnote  1  to  appendix  A  of  part 
232  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amoimt  "$22,000". 

PART  233— [AMENDED] 

52.  The  authority  citation  for  Part  233 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49. 

53.  Section  233.11  is  revised  to  read 
as  follows: 

§233.11    CMI  penalties. 

Any  person  (an  entity  of  any  type 
covered  under  1  U.S.C.  1.  including  but 
not  limited  to  the  following:  a  railroad; 
a  manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad;  any 
ovmer,  manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $11,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and.  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  See  appendix  A  to  this 
part  for  a  statement  of  agency  civil 
penalty  policy. 

Appendix  A  to  Part  233 — [Amended] 

54.  Footnote  1  to  appendix  A  of  part__ 
233  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  nimierical 
amount  "$22,000". 


PART  234— [AMENDED] 

55.  The  authority  citation  for  part  234 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103.  20107.  and  49 
CFR  1.49. 

§234.6    [Amended] 

56.  Section  234.6(a)  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1. 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  faciUties; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$10,000";  and  adding  in  its  place  the 
numerical  amount  "$11,000";  and 
removing  the  numerical  amount 
"$20,000"  and  adding  in  its  place  the 
numerical  amount  "$22,000". 

Appendix  A  to  Part  234 — [Amended] 

57.  Footnote  1  to  appendix  A  of  part 
234  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  235— [AMENDED] 

58.  The  authority  citation  for  part  235 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103.  20107.  and  49 
CFR  1.49. 

59.  Section  235.9  is  revised  to  read  as 
follows: 

§235.9    Civil  penalty. 

Any  person  (an  entity  of  any  type 
covered  under  1  U.S.C.  1.  including  but 
not  limited  to  the  following:  a  railroad; 
a  manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad;  any 
owmer,  manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities: 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owTier.  manufacturer, 
lessor,  lessee,  or  independent 
contractor)  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $11,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and.  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injiuy  to 
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persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  See  appendix  A  to  this 
part  for  a  statement  of  agency  civil 
penalty  policy. 

Appendix  A  to  Part  234 — [Amended] 

•60.  Footnote  1  to  appendix  A  of  part 
234  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  236— [AMENDED] 

61.  The  authority  citation  for  part  236 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49. 

1236.0    [Amended] 

62.  Section  236.0(f)  is  amended  by: 

a.  Removing  the  parenthetical  text 
following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 
following:  a  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  A  to  Part  236 — (Amended) 

63.  Footnote  1  to  appendix  A  of  part 
236  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

PART  240— [AMENDED] 

64.  The  authority  citation  for  part  240 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107  and  49 
CFR  1.49. 

§240.11    [Amended] 

65.  Section  240.11  is  amended  by: 
a.  Removing  the  parenthetical  text 

following  the  word  "person"  and 
adding  in  its  place:  "(an  entity  of  any 
type  covered  under  1  U.S.C.  1, 
including  but  not  limited  to  the 


following:  •  railroad;  a  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor)". 

b.  Removing  the  numerical  amount 
"$250"  and  adding  in  its  place  the 
numerical  amount  "$500";  removing  the 
numerical  amount  "$10,000";  and 
adding  in  its  place  the  numerical 
amount  "$11,000";  and  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Appendix  A  to  Part  240 — [Amended] 

66.  Footnote  1  to  appendix  A  of  part 
240  is  amended  by  removing  the 
numerical  amount  "$20,000"  and 
adding  in  its  place  the  numerical 
amount  "$22,000". 

Issued  in  Washington,  D.C.  on  February  27, 
1998. 
Jolene  M.  Molitoris, 

Administrator,  Federal  Railroad 

Administration. 

|FR  Doc.  9»-5876  Filed  3-9-98;  8:45  am] 

BILUNQ  CODE  4910-0«-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  377 
RIN2125-A096 

Payment  of  Transportation  Charges; 
Authority  Correction 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule;  technical  correction. 

SUMMARY:  This  document  makes  a 
technical  amendment  to  the  authority 
statement  for  the  regulation  on  payment 
of  transportation  charges  in  order  to 
remove  the  obsolete  authority  citations 
provided  in  the  subparts.  This 
correction  is  necessitated  by  changes  in 
the  statute  and  the  transfer  of  regulatory 
functions  to  the  FHWA  from  the  former 
Interstate  Commerce  Commission  (ICC) 
as  a  result  of  the  ICC  Termination  Act 
of  1995  (ICCTA).  This  amendment 
would  remove  the  outdated  ICC 
authority  citations  in  49  CFR  part  377  of 
the  Code  of  Federal  Regulations. 
DATES:  This  final  rule  is  effective  March 
10,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  J.  Falk,  Office  of  the  Chief 
Counsel,  Vlotor  Carrier  Law  Division, 


(202)  366-1384,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington,  D.C.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFOfMATION:  The 
ICCTA,  Pub.  L.  104-88, 109  Stat.  803, 
abolished  the  ICC  and  transferred 
certain  functions  to  the  Department  of 
Transportation.  On  October  21,  1996, 
the  FHWA  published  a  final  rule  that 
transferred  and  redesignated  certain 
motor  carrier  transportation  regulations 
from  49  CFR  chapter  X,  to  the  FHWA  in 
49  CFR  chapter  III.  In  part  377,  of  title 
49  CFR,  "Payment  of  Transportation 
Charges,"  subparts  A  and  B  (formerly 
parts  105.2  and  1320,  respectively) 
included  the  new  statutory  authority  at 
the  part  level,  but  inadvertently  failed  to 
remove  the  outdated  ICC  authority 
citations  at  the  subpart  levels. 

In  consideration  of  the  foregoing,  the 
FHWA  removes  the  former  ICC 
authority  at  the  subpart  levels  and 
retains  the  part  level  authority  statement 
as  set  forth  below: 

PART  377— [AMENDED] 

The  authority  citation  for  49  CFR  part 
377  continues  to  read  as  follows  and  the 
authority  citations  for  subparts  A  and  B 
are  removed: 

Authority:  49  U.S.C.  13101, 13301.  13701- 
13702, 13706,  13707,  and  14101;  49  CFR 
1.48. 

Issued:  March  3. 1998. 
Frank  L.  Calhoun, 

Assistant  Chief  Counsel,  Federal  Highway 

A  dm  in  istra  tion. 

[FR  Doc.  98-6111  Filed  3-9-98;  8:45  am] 

BILUNO  CODE  4S10-22-P  * 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  38 

RIN  1018-AE19 

Supplemental  Regulations  for 
Administration  of  Midway  Atoll 
National  Wildlife  Refuge 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  provides  for 
the  administration  of  the  Midway 
Islands  and  Midway  Atoll  National 
Wildlife  Refuge.  Under  the  provisions  of 
Executive  Order  13022  of  October  31, 
1996,  the  Midway  Islands  were 
transferred  from  the  jurisdiction  and 
control  of  the  Department  of  the  Navy 
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to  the  Department  of  the  Interior  for 
administration  as  a  national  wildlife 
refuge  by  the  Service.  These  regulations 
supplement  existing  National  Wildlife 
Refuge  System  regulations  which  also 
apply  to  Midway  Atoll  National 
Wildlife  Refuge. 

DATES:  This  rule  is  effective  March  10, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Strong.  U.S.  Fish  and  Wildlife 
Service  (ARW/OPR),  Telephone  (503) 
231-2075. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  (Secretary)  is 
authorized  under  the  National  Wildlife 
Refuge  System  Administration  Act  of 
1966,  as  amended  (16  U.S.C.  668dd  et 
seq.)  to  permit  uses  of  units  of  the 
National  Wildlife  Refuge  System 
(System)  which  he  determines  are 
compatible  with  the  purfKJses  for  which 
the  unit  was  established  as  a  refuge  (16 
U.S.C.  668dd(d)(l)).  Executive  Order 
13022  of  October  31, 1996  (61  FR  56875, 
November  4, 1996),  vests  in  the 
Secretary  legislative  and  executive 
authority  necessary  for  the 
administration  of  the  Midway  Islands  as 
the  Midway  Atoll  National  Wildlife 
Refuge  (Refuge). 

The  purposes  of  part  38  are  to  provide 
supplemental  regulations  for  the 
.  administration  of  the  Refuge  in  addition 
to  those  contained  in  50  CFR  parts  25- 
32;  and  to  delegate  certain  powers, 
duties,  and  responsibilities  to 
appropriate  officers  of  the  Service  for 
the  administration  of  the  Refuge. 

The  Refuge  Recreation  Act  (RRA)  of 
1962  (16  U.S.C.  460k):  and  the  National 
Wildlife  Refuge  System  Administration 
Act  (NWRSAA)  of  1966,  as  amended  (16 
U.S.C.  668dd),  govern  the 
administration  and  use  of  national 
wildlife  refuges.  The  Refuge  Recreation 
Act  authorizes  the  Secretary  to 
administer  areas  within  the  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary 
purpose(s)  for  which  the  areas  were 
established. 

The  Hawaii  Omnibus  Act  (48  U.S.C. 
644a),  provides  for  the  civil 
administration  of  Midway  Island  by  the 
agencies  and  officials  authorized  by  the 
President.  The  President  has  authorized 
administration  of  the  Midway  Atoll 
National  Wildlife  Rehige  by  the 
Secretary  of  the  Interior  through  the 
U.S.  Fish  and  Wildlife  Service  and 
delegated  to  the  Secretary  executive  and 
legislative  authority  necessary  for  such 
administration.  Executive  Order  13022 
(October  31,  1996).  The  Act  of  June  15, 
1950.  64  Stat.  217,  and  48  U.S.C.  644a 


provide,  in  part,  that  the  District  Court 
for  the  District  of  Hawaii  has 
jurisdiction  over  all  civil  and  criminal 
cases  arising  on  or  within  the  Midway 
Islands. 

The  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (Pub.  L  105- 
57)  amends  and  builds  upon  the 
NWRSAA  in  a  manner  that  provides  an 
"Organic  Act"  for  the  Refuge  System 
similar  to  those  which  exist  for  other 
public  lands.  It  serves  to  ensure  that  the 
Refuge  System  is  effectively  managed  as 
a  national  system  of  lands,  waters  and 
interests  for  the  protection  and 
conservation  of  our  nation's  wildlife 
resources.  The  RRA,  NWRSAA  and 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (NWRSIA) 
auUiorize  the  Secretary  to  issue 
regulations  to  carry  out  the  purposes  of 
the  Acts  and  regulate  uses.  The 
NWRSIA  states  first  and  foremost  that 
the  mission  of  the  National  Wildlife 
Refuge  System  be  focused  singularly  on 
wildlife  conservation— "Wildlife  First." 

Wildlife-dependent  recreational  uses 
may  be  authorized  on  a  refuge  when 
they  are  compatible  and  not 
inconsistent  with  public  safety.  Except 
for  timely  and  effective  cooperation  and 
collaboration  with  Federal  agencies  and 
State  fish  and  wildlife  agencies  during 
the  course  of  acquiring  and  managing 
refuges,  no  other  determinations  or 
findings  are  required  to  be  made  by  the 
refuge  official  under  this  Act  or  the 
Rfefuge  Recreation  Act  for  wildlife- 
dependent  recreation  to  occur. 
Specifically,  section  4(d)(1)(A)  of  the 
NWRSAA  authorizes  the  Secretary, 
under  such  regulations  as  he  may 
prescribe,  to  permit  the  use  of  any  area 
within  the  System  for  any  purpose, 
including  but  not  limited  to,  hunting, 
fishing  and  public  recreation, 
accommodations  and  access,  when  he 
determines  that  uses  are  compatible 
with  the  major  purpose(s)  for  which  the 
area  was  established.  The  RRA, 
NWRSAA  and  NWRSIA  also  authorizes 
the  Secretary  to  issue  regulations  to 
carry  out  the  purposes  of  the  Act  and 
regulate  uses. 

The  executive  authority  at  the 
Midway  Islands  is  vested  in  the 
Secretary.  The  Director  of  the  Service 
and  the  Refuge  Manager,  Midway  Atoll 
National  Wildlife  Refuge,  exercise  the 
Secretary's  executive  authority  with 
respect  to  the  Refuge. 

In  the  August  27,  1997,  issue  of  the 
Federal  Register  (62  FR  45381-45384) 
the  Service  published  a  proposed 
rulemaking  and  invited  public  comment 
on  these  regulations.  The  Service 
received  no  public  comments.  The 
Service  has  determined  that  any  further 
delay  in  implementing  these 


supplemental  regulations  for 
administration  of  Midway  Atoll 
National  Wildlife  Refuge  would  not  be 
in  the  public  interest  in  that  it  would 
hinder  law  enforcement  and  the 
effective  planning  and  administration  of 
the  refuge.  Therefore,  the  Service  finds 
good  cause  to  make  this  rule  effective 
upon  publication  (5  U.S.C.  553(d)(3)). 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.,  5  CFR  Pari  1320, 
Pub.  L.  04-13) 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Executive  Order  12866 

This  rulemaking  is  not  a  significant 
rule  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866. 

Regulatory  FlexU»ility  Act 
Detennination  (5  U.S.C  et  aeq.) 

Under  the  provisions  of  Executive 
Order  13022,  the  Midway  Islands  were 
transferred  from  the  jurisdiction  and 
control  of  the  Department  of  the  Navy 
to  the  Department  of  the  Interior  for 
administration  as  a  national  wildlife 
refuge  by  the  Service.  There  are  no 
private  businesses  owned  or 
organizations  found  on  the  Island,  other 
than  Service  cooperators/contractors 
brought  in  to  carry  out  agreed  upon 
functions. 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
such  as  businesses,  organizations  and 
governmental  jurisdictions  in  the  area 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  601  et  seq.]. 

Federalism  Assessment  (E.0. 12612) 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  in  their 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
the  Service  has  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act  of 
1995  (2  U.S.C.  1501  et  seq.,  Pub.  L  104- 
4,  E.G.  12875) 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq..  that 
this  rulemaking  will  not  impose  a  cost 
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of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities. 

Takings  (Personal  Property  Rights) 
Implication  Assessment  (E.0. 12630) 

The  Service  has  determined  that  the 
rule  has  no  potential  takings  of  private 
property  implications  as  deHned  by 
Executive  Order  12630. 

Qvil  Justice  Reform  (E.0. 12988) 

The  Department  has  determined  that 
these  Hnal  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

National  Environmental  Policy  Act  (42 
U.S.C  432  et  seq.,  40  CFR  Fait  150,  516 
DM) 

In  accordance  with  516  DM  2, 
Appendix  1,  the  Service  has  determined 
that  this  rule  is  categorically  excluded 
from  the  National  Environmental  Policy 
Act  (NEPA)  process  because  it  is  limited 
to  "policies,  directives,  regulations  and 
guidelines  of  an  administrative, 
financial,  legal,  technical  or  procedural 
nature."  516  DM  2,  Appendix  1,  Sec. 
1.10.  Also,  the  Service  has  determined 
that  this  rule  will  not  alter  the  existing 
use  of  Midway  Atoll  National  Wildlife 
Refuge.  The  Siervice  exclusion  found  at 
516  DM  6,  App.  1.4B(5)  is  also 
employed  here  as  this  rule  is  considered 
"(mjinor  changes  in  the  amounts  or 
types  of  public  use  on  FWS  or  State- 
managed  lands,  in  accordance  with 
regulations,  management  plans,  and 
procedures." 

Section  7  Consultation  (16  U.S.C.  1531 
et  seq.,  50  CFR  Part  402) 

The  Service  consulted  with  the 
National  Marine  Fisheries  Service  on 
May  13, 1996  on  general  operations  of 
the  refuge,  and  have  now  reviewed 
these  Supplemental  Regulations  for  the 
Administration  of  Midway  Atoll 
National  Wildlife  Refuge  with  regards  to 
Section  7  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1531-1543).  The 
Service  finds  that  this  action  is  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species.  In  particular, 
this  action  is  not  likely  to  adversely 
affect  the  Hawaiian  monk  seals,  green 
sea  turtles,  or  Hawaiian  monk  seal 
critical  habitat. 

Intergovernmental  Review  of  Federal 
Programs  (E.G.  12372, 43  CFR  Part  9, 
and  the  Intergovernmental  Corporation 
Act  of  1968) 

The  Service  reviewed  this  rule  under 
E.O.  12372  and  accommodated  the 


recommendations  of  state  and  local 
governments  concerning  Federal 
programs  affecting  their  jurisdictions. 

Primary  Author 

The  primary  author  of  this  rule  is 
Mark  Strong,  Fish  and  Wildlife  Service, 
Pacific  Region  (ARW/OPR). 

List  of  Subjacts  in  50  CFR  Part  38 

Authority  delegations  (Government 
agencies),  Law  enforcement,  Midway 
Atoll,  PenalUes,  Wildlife,  Wildlife 
refuges. 

Accordingly,  the  Service  amends 
subchapter  C  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  by  adding 
a  new  part  38  to  read  as  follows: 

PART  38-IIIOWAY  ATOLL  NATIONAL 
WILOUFE  REFUGE 

Suttpart  A— Qeneral 

38.1  Applicability. 

38.2  Scope. 

Sul)part  B— executive  Authority;  Authoriad 
Powers;  Emergency  AuttKMlty 

38.3  Executive  authority:  duration. 

38.4  Authorized  functions,  powers,  and 
duties. 

38.5  Emergency  authority. 

Subpart  C—Prohil)<tions 

38.6  General. 

38.7  Adopted  offenses. 

38.8  Consistency  with  Federal  law. 

38.9  Breach  of  the  peace. 

38.10  Trespass. 

38.11  Prostitution  and  lewd  behavior. 

38.12  Alcoholic  beverages. 

38.13  Speed  limits. 

38.14  Miscellaneous  prohibitions. 

38.15  Attempt. 

38.16  Penalties. 

Subpart  D— CMI  Administration 

§38.17    General. 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k  et 
seq..  664,  668dd,  742(f),  3901  et  seq..  48 
U.S.C.  644a:  see.  48,  Pub.  L.  86-624,  74  Stat 
424;  E.O.  13022.  61  FR  56875,  3  CFR,  1996 
Comp.,  p.  224. 

Subpart  A — General 

§38.1    Applicability. 

(a)  The  regulations  of  this  part  apply 
to  the  Midway  Atoll  National  Wildlife 
Refuge.  For  the  purpose  of  this  part,  the 
Midway  Atoll  National  Wildlife  Refuge 
includes  the  Midway  Islands,  Hawaiian 
Group,  between  the  parallels  of  28  deg. 
5'  and  28  deg.  25'  North  latitude,  and 
their  territorial  seas  located 
approximately  between  the  meridians  of 
177  deg.  10'  and  177  deg.  30'  West 
longitude,  as  were  placed  under  the 
jurisdiction  and  control  of  the  Interior 
Department  by  the  provisions  of 
Executive  Order  No.  13022  of  October 
31,  1996  (3  CFR,  1996  Comp.,  p.  224). 


(b)  Administration  of  Midway  Atoll 
National  Wildlife  Refuge  is  governed  by 
the  regulations  of  this  part  and  parts  25- 
32  of  title  50,  Code  of  Federal 
Regulations;  the  general  principles  of 
common  law;  the  provisions  of  the 
criminal  laws  of  the  United  States  in 
their  entirety  including  the  provisions 
of  18  U.S.C.  13  and  those  provisions 
that  were  not  specifically  applied  to 
unincorporated  possessions;  the  laws 
applicable  under  the  special  maritime 
jurisdiction  contained  in  48  U.S.C.  644a; 
and  the  provisions  of  the  criminal  laws 
of  the  State  of  Hawaii  to  the  extent  the 
criminal  laws  of  the  State  of  Hawaii  do 
not  conflict  with  the  criminal  laws  of 
the  United  States. 


§38,2    Scope. 

The  provisions  of  this  part  are  in 
addition  to  the  regulations  of  50  CFR 
parts  25-32  which  also  apply  to 
Midway  Atoll  National  Wildlife  Refuge. 

Subpart  B— Executhm  Auttwrity; 
Authorized  Powers;  Emergency 
Authority 

§  38.3    Executive  auttwrity;  duratkMi. 

The  executive  authority  of  the 
Secretary  of  the  Interior  over  the 
Midway  Islands  will  be  exercised  by  the 
Service  Regional  Director.  The  executive 
authority  of  the  Service  Regional 
Director  may  be  redelegated  to  the 
Refuge  Manager,  Midway  Atoll  National 
Wildlife  Refuge. 

§  3a4    Authorised  functions,  poMiers.  and 
duties. 

The  executive  authority  of  the 
Regional  Director  concerning  the 
Midway  Islands  includes: 

(a)  Issuance  of  citations  for  violations 
of  this  part  and  50  CFR  parts  25-32; 

(b)  Abatement  of  any  public  nuisance 
upon  the  failure  of  the  person 
concerned  to  comply  with  a  removal 
notice; 

(c)  Seizure  of  evidence; 

(d)  Investigation  of  accidents  and 
offenses; 

(e)  Custody  and  disposal  of  lost  or 
abandoned  property; 

(f)  Regulation  of  aircraft  and  boat 
traffic  and  safety; 

(g)  Imposition  of  quarantines; 

(h)  Evacuation  of  hazardous  areas; 

(i)  Lawful  restraint,  detention, 
confinement,  and  care  of  persons  prior 
to  their  prompt  transfer  to  the  custody 
of  the  United  States  District  Court  for 
the  District  of  Hawaii; 
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(j)  Lawful  removal  of  person  from  the 
Midway  Atoll  National  Wildlife  Refuge 
for  cause; 

(k)  Regulation  of  vehicle  traffic  and 
safety; 

(1)  Performance  of  other  lawful  acts 
necessary  for  protecting  the  health  and 
safety  of  persons  and  property  on 
Midway  Atoll  National  Wildlife  Refuge; 
and 

(m)  Issuance  of  lawful  notices  and 
orders  necessary  to  the  exercise  of 
executive  authority  under  this  section. 

§  38.5    Emergency  authority. 

During  the  imminence  and  duration 
of  any  emergency,  the  Regional  Director 
may  perform  any  lawful  acts  necessary 
to  protect  life  and  property  on  Midway 
Atoll  National  Wildlife  Refuge. 

Sub|>art  C— Prohibitions 
§38.6    General. 

In  addition  to  any  act  prohibited  by 
this  part  or  50  CFR  part  27,  any  act 
committed  on  the  Midway  Atoll 
National  Wildlife  Refuge  that  would  be 
a  violation  of  the  criminal  laws  of  the 
United  States  or  of  the  State  of  Hawaii 
as  specifled  in  subpart  A  of  this  part,  as 
they  now  appear  or  as  they  may  be 
amended  or  recodified;  or  any  act 
committed  on  the  Midway  Atoll 
National  Wildlife  Refuge  that  would  be 
criminal  if  committed  on  board  a 
merchant  vessel  or  other  vessel 
belonging  to  the  United  States  pursuant 
to  the  provisions  of  48  U.S.C.  644a,  is 
prohibited  and  punishable,  in 
accordance  with  the  National  Wildlife 
Refuge  System  Administration  Act,  16 
U.S.C.  668dd,  the  criminal  laws  of  the 
United  States  or  the  State  of  Hawaii  as 
specified  in  subpart  A  of  this  part,  as 
they  now  appear  or  as  they  may  be 
amended  or  recodified;  or  according  to 
the  laws  applicable  on  board  United 
States  vessels  on  the  high  seas  pursuant 
to  the  provisions  of  48  U.S.C.  644a. 

§38.7    Adopted  offenses. 

Any  person  who  commits  any  act  or 
omission  on  Midway  Atoll  National 
Wildlife  Refuge  which,  although  not 
made  punishable  by  an  enactment  of 
Congress,  would  be  punishable  if 
committed  within  the  United  States 
under  the  United  States  criminal  code  at 
the  time  of  such  act  or  omission, 
including  any  provisions  of  the  United 
States  criminal  code  that  are  not 
specifically  applied  to  unincorporated 
possessions  of  the  United  States,  will  be 
guilty  of  a  like  offense  and  subject  to 
like  punishment.  Any  person  who 
commits  any  act  or  omission  on  Midway 
Atoll  National  Wildlife  Refuge  which, 
although  not  made  punishable  by  an 


enactment  of  Congress,  would  be 
punishable  if  committed  within  the 
State  of  Hawaii  by  the  laws  thereof  at 
the  time  of  such  act  or  omission,  will  be 
guilty  of  a  like  offense  and  subject  to 
like  punishment  to  the  extent  the  laws 
of  the  State  of  Hawaii  do  not  conflict 
with  the  criminal  laws  of  the  United 
States. 

§  38.8    Consistency  with  Federal  law. 

Any  provisions  of  the  laws  of  the 
State  of  Hawaii,  as  they  now  appear  or 
as  they  may  be  amended  or  recodified, 
which  are  adopted  by  this  part  will 
apply  only  to  the  extent  that  they  are 
not  in  conflict  with  any  applicable 
Federal  law  or  regulation. 

§  38.9    Breach  of  the  peace. 

No  person  on  Midway  Atoll  National 
Wildhfe  Rehige  will: 

(a)  With  intent  to  cause  public 
inconvenience,  annoyance,  or  alarm,  or 
recklessly  creating  a  risk  thereof,  engage 
in  fighting,  threatening,  or  other  violent 
or  tumultuous  behavior;  or  make 
unreasonable  noise  or  offensively  coarse 
utterances,  gestures,  or  displays,  or 
address  abusive  language  to  any  person 
present;  or  create  a  hazardous  or 
physically  offensive  condition  by  any 
act  which  is  not  performed  under  any 
authorized  license  or  permit; 

(b)  Having  no  legal  privilege  to  do  so, 
knowingly  or  recklessly  obstruct  any 
roadway,  alley,  runway,  private 
driveway,  or  public  passage,  or  interfere 
with  or  unreasonably  delay  any 
emergency  vehicle  or  equipment  or 
authorized  vehicle,  boat,  vessel,  or 
plane,  or  any  peace  officer,  fireman,  or 
other  public  official  engaged  in  or 
attempting  to  discharge  any  lawful  duty 
or  office,  whether  alone  or  with  others. 
"Obstruction"  as  used  in  this  paragraph 
means  rendering  impassable  without 
unreasonable  inconvenience  or  hazard; 

(c)  When  in  a  gathering,  refuse  to  obey 
a  reasonable  request  or  order  by  a  peace 
officer,  fireman,  or  other  public  official: 

(1)  To  prevent  an  obstruction  of  any 
public  road  or  passage; 

(2)  To  maintain  public  safety  by 
dispersing  those  gathered  in  dangerous 
proximity  to  a  public  hazard;  or 

(d)  With  intent  to  arouse  or  gratify 
sexual  desire  of  any  other  person, 
expose  one's  genitals  under 
circumstances  in  which  one's  conduct  is 
likely  to  cause  affront  or  alarm. 

§38.10    Trespass. 

No  person  on  Midway  Atoll  National 
Wildlife  Rehige  will: 

(a)  Loiter,  prowl,  or  wander  upon  or 
near  the  assigned  living  quarters  and 
adjacent  property  of  another  without 
lawful  purpose,  or,  while  being  upon  or 


near  the  assigned  living  quarters  and 
adjacent  property  of  another,  peek  in 
any  door  or  window  of  an  inhabited 
building  or  structure  located  thereon 
without  lawful  purpose; 

(b)  Enter  upon  any  assigned 
residential  quarters  or  areas 
immediately  adjacent  thereto,  without 
permission  of  the  assigned  occupant; 

(c)  Enter  or  remain  in,  without  lawful 
purpose,  any  office  building, 
warehouse,  plant,  theater,  club,  school, 
or  other  building  after  normal  operating 
hours  for  that  building;  or 

(d)  Enter  or  remain  in  any  area  or 
building  designated  and  posted  as 
"restricted"  unless  authorized  by  proper 
authority  to  be  there. 

§  38. 1 1     Prostitution  and  lewd  behavior. 

No  person  on  Midway  Atoll  National 
Wildhfe  Rehjge  will: 

(a)  Engage  in  prostitution. 
"Prostitution"  means  the  giving  or 
receiving  of  the  body  for  sexual 
intercourse  for  hire;  or 

(b)  Commh  any  lewd  act  in  a  public 
place  which  is  likely  to  be  observed  by 
others  who  would  be  affronted  or 
alarmed. 

§  38. 1 2    Alcoholic  beverages. 

No  person  on  Midway  Atoll  National 
Wildhfe  Rehige  will: 

(a)  Sell  any  alcohohc  beverages  to  any 
person  who,  because  of  age,  would  be 
prohibited  from  purchasing  that 
beverage  in  a  civilian  establishment  in 
Hawaii. 

(b)  Present  or  have  in  possession  any 
fraudulent  evidence  of  age  for  the 
purpose  of  obtaining  alcoholic 
beverages  in  violation  of  this  section. 

(c)  Be  substantially  intoxicated  on  any 
street,  road,  beach,  theater,  club,  or 
other  public  place  from  the  voluntary 
use  of  intoxicating  liquor,  drugs  or  other 
substance.  As  used  in  this  paragraph, 
"substantially  intoxicated"  is  defined  as 
an  actual  impairment  of  mental  or 
physical  capacities. 

§38.13    Speed  limits. 

No  person  on  Midway  Atoll  National 
Wildlife  Refuge  will  exceed  the  speed 
limit  for  automobiles,  trucks,  bicycles, 
motorcycles,  or  other  vehicles.  Unless 
otherwise  posted,  the  speed  limit 
throughout  the  Midway  Atoll  National 
Wildlife  Refuge  is  15  miles  per  hour. 

§  38.14    Miscellaneous  prohibitions. 

No  person  on  Midway  Atoll  National 
Wildlife  Rehige  will: 

(a)  Smoke  or  ignite  any  fire  in  any 
designated  and  posted  "No  Smoking" 
area,  or  in  the  immediate  proximity  of 
any  aircraft,  fueling  pit,  or  hazardous 
material  storage  area; 
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(b)  Knowingly  report  or  cause  to  be 
reported  to  any  public  official,  or 
willfully  activate  or  cause  to  be 
activated,  any  alarm,  that  an  emergency 
exists,  knowing  that  such  report  or 
alarm  is  false.  "Emergency."  as  used  in 
subpart  B  of  this  part,  includes  any 
condition  which  results,  or  could  result, 
in  the  response  of  a  public  official  in  an 
emergency  vehicle,  or  any  condition 
which  jeopardizes,  or  could  jeopardize, 
public  lives  or  safety,  or  results  or  could 
result  in  the  evacuation  of  an  area, 
building,  structure,  vehicle,  aircraft,  or 
boat  or  other  vessel,  or  any  other  place 
by  its  occupants;  or 

(c)  Intentionally  report  to  any  public 
official  authorized  to  issue  a  warrant  of 
arrest  or  make  an  arrest,  that  a  crime  has 
been  committed,  or  make  any  oral  or 
wrritten  statement  to  any  of  the  above 
officials  concerning  a  crime  or  alleged 
crime  or  other  matter,  knowing  such 
report  or  statement  to  be  false. 

§38.15    Attempt 

No  person  on  Midway  Atoll  National 
Wildlife  Refuge  will  attempt  to  commit 
any  offense  prohibited  by  this  part. 

§38.16    Penalties. 

Any  person  who  violates  any 
provision  of  this  part  will  be  fined  or 
imprisoned  in  accordance  with  16 
U.S.C.  668dd{e)  and  Title  18,  U.S.  Code. 

Subpart  D — Civil  Administration 

§38.17    General. 

Civil  administration  of  Midway  Atoll 
National  Wildlife  Refuge  shall  be 
governed  by  the  provisions  of  this  part, 
50  CFR  parts  25-32,  and  the  general 
principles  of  common  law. 

Dated:  February  9, 1998. 
Donald  J.  Barry. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks 

|FR  Doc.  98-5898  Filed  3-9-98;  8:45  am] 

BILUNQ  CODE  4310-5S-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[DocKet  No.  980129023-8023-01;  I.D. 
030498B] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  closes  the  commercial 
hook-and-Une  fishery  for  king  mackerel 
in  the  exclusive  economic  zone  (EEZ)  in 
the  Florida  west  coast  subzone.  This 
closure  is  necessary  to  protect  the 
overfished  Gulf  king  mackerel  resource. 

DATES:  Effective  12:01  a.m.,  local  time, 
March  5,  1998,  through  June  30,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-570-5305. 

SUPPLEMErfTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero. 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP.  NMFS  recently 
implemented  (63  FR  8353,  February  19, 
1998)  a  commercial  quota  for  the  Gulf 
of  Mexico  migratory  group  of  king 
mackerel  in  the  Florida  west  coast 
subzone  of  1.17  million  lb  (0.53  million 
kg).  That  quota  was  further  divided  into 
two  equal  quotas  of  585,000  lb  (265.352 
kg)  for  vessels  in  each  of  two  groups  by 
gear  types— vessels  fishing  with  run- 
around  gillnets  and  those  using  hook- 
and-line  gear  (50  CFR 
622.42(c)(l)(i)(A)(2)).  The  fishery  was 
opened  February  20. 1998  (63  FR  9158. 
February  24.  1998),  to  allow  harvest  of 
the  remaining  balance  between  the 
newly  implemented  quota  and  the 
former,  lower  quota  of  432,500  lb 
(196,1791^). 

In  accordance  with  50  CFR 
622.43(a)(3),  NMFS  is  required  to  close 
any  segment  of  the  king  mackerel 
commercial  fishery  when  its  allocation 
or  quota  is  reached  or  is  projected  to  be 
reached  by  publishing  a  notification  in 
the  Federal  Register.  NMFS  has 
determined  that  the  commercial  quota 
of  585,000  lb  (265,352  kg)  for  Gulf  group 
king  mackerel  for  vessels  using  hook- 
and-line  gear  in  the  Florida  west  coast 
subzone  was  reached  on  March  4,  1998. 
Accordingly,  the  commercial  fishery  for 
king  mackerel  for  such  vessels  in  the 
Florida  west  coast  subzone  is  closed 
effective  12:01  a.m..  local  time,  March  5. 


1998,  through  June  30. 1998,  the  end  of 
the  fishing  year. 

The  Florida  west  coast  subzone 
extends  from  87°31'06"  W.  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25''20.4'  N.  lat.  (due  east  of  the 
Dade/Monroe  County,  FL.  boundary) 
through  March  31, 1998;  and  (2)  25°48' 
N.  lat.  (due  west  of  the  Monroe/Collier 
County.  FL.  boundary)  from  April  1, 
1998,  through  October  31.  1998. 

NMFS  previously  determined  that  the 
commercial  quota  for  king  mackerel  for 
vessels  using  run-around  gillnet  gear  in 
the  Florida  west  coast  subzone  of  the 
eastern  zone  of  the  Gulf  of  Mexico  was 
reached  and  closed  that  segment  of  the 
fishery  on  February  24,  1998  (63  FR 
10154.  March  2, 1998).  Thus,  with  this 
closure,  all  commercial  fisheries  for 
king  mackerel  in  the  Florida  west  coast 
subzone  are  closed  through  June  30. 
1998. 


Except  for  a  person  aboard  a  charter 
vessel  or  headboat.  during  the  closure, 
no  person  aboard  a  vessel  permitted  to 
fish  under  a  commercial  quota  may  fish 
for  Gulf  group  king  mackerel  in  the  EEZ 
of  the  Florida  west  coast  subzone  or 
retain  Gulf  group  king  mackerel  in  or 
from  the  EEZ  of  the  closed  subzone.  A 
person  aboard  a  vessel  for  which  the 
permit  indicates  both  conrmercial  king 
mackerel  and  charter/headboat  for 
coastal  migratory  pelagic  fish  may 
continue  to  retain  king  mackerel  under 
the  bag  and  possession  limit  set  forth  in 
50  CFR  622.39(c)(l)(ii).  provided  the 
vessel  is  operating  as  a  charter  vessel  or 
headboat. 

During  the  closure,  king  mackerel 
from  the  closed  subzone  taken  in  the 
EEZ,  including  those  harvested  under 
the  bag  limit,  may  not  be  purchased  or 
sold.  This  prohibition  does  not  apply  to 
trade  in  king  mackerel  from  the  closed 
subzone  that  were  harvested,  landed 
ashore,  and  sold  prior  to  the  closure  and 
were  held  in  cold  storage  by  a  dealer  or 
processor. 

Classificatioit 

This  action  is  taken  under  50  CFR 
622.43(a)(3)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  4, 1998. 

Bruce  C.  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  98-6133  Filed  3-5-98;  3:11  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dock«t  No.  971208296-7296-01;  t.D. 
0304980] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Species  in  the  Rock 
Sole^lathead  Soie/"Other  Flatfish" 
Fishery  Category  by  Vessels  Using 
Trawl  Gear  in  Bering  Sea  and  Aleutian 
Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMJS  is  closing  directed 
Ashing  for  species  in  the  rock  sole/ 
flathead  so]e/"other  flatfish"  fishery 
category  by  vessels  using  trawl  gear  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the 
interim  1998  Pacific  halibut  bycatch 
allowance  of  halibut  specified  for  the 
trawl  rock  sole/flathead  sole/"other 
flatfish"  fishery  category. 
dates:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  March  5. 1998.  until  1200 
hrs,  A.l.t.,  March  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Flan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  prohibited  species  bycatch 
mortality  allowance  of  halibut  for  the 
BSAI  trawl  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  category,  which 
is  defined  at  §679.21{e)(3){iv){B)l2),  was 
established  by  the  Interim  1998  Harvest 
Specifications  of  Groundfish  (62  FR 
65626,  December  15,  1997)  as  199  mt. 

In  accordance  with  §679.21(e)(8)(v), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  interim  1998 
halibut  bycatch  allowance  specified  for 
the  trawl  rock  sole/flathead  sole/"other 
flatfish"  fishery  in  the  BSAI  has  been 
caught.  Consequently,  the  Regional 
Administrator  is  closing  directed  fishing 


for  species  in  the  rock  sole/flathead 
sole/"other  flatfish"  fishery  category  by 
vessels  using  trawl  gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
exceeding  the  interim  1998  Pacific 
halibut  bycatch  allowance  of  halibut 
specified  for  the  trawl  rock  sole/flathead 
sole/"other  flatfish"  fishery  category. 
Providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  is  impracticable  and  contrary  to 
public  interest.  The  fleet  will  soon  take 
the  apportionment.  Further  delay  would 
only  result  in  the  interim  1998  Pacific 
halibut  bycatch  allowance  of  halibut 
being  exceeded  and  disrupt  the  FMP's 
objective  of  limiting  trawl  Pacific 
halibut  mortality.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  under  U.S.C.553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

Classification 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  4. 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-6132  Filed  3-5-98:  3:11  pm) 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
P.D.  030298A] 

Fisheries  of  the  Exclusive  Economk: 
Zone  Off  Alaska;  Sal>lefish  Managed 
under  the  IFQ  Program 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  season  dates. 

SUMMARY:  NMFS  announces  the  opening 
of  directed  fishing  for  sablefish  with 
fixed  gear  managed  under  the 
Individual  Fishing  Quota  (IFQ)  program. 
The  season  will  open  on  1200  hrs, 
Alaska  local  time  (A.l.t.),  March  15, 
1998,  and  will  close  1200  hrs,  A.l.t., 
November  15, 1998.  This  period  runs 


concurrently  with  the  IFQ  season  for 
Pacific  halibut  announced  by  the 
International  Pacific  Halibut 
Commission  (IPHC).  The  IFQ  haUbut 
season  will  be  announced  by 
publication  in  the  Federal  Register. 

DATES:  Effective  March  15, 1998, 1200 
hrs,  A.l.t.,  until  1200  hrs.  A.l.t., 
November  15,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  Beginning 
in  1995,  fishing  for  Pacific  halibut 
{Hippoglossus  stenolepis]  and  sablefish 
(Anoplopoma  fimbria)  with  fixed  gear 
in  the  IFQ  regulatory  areas  defined  in 
§  679.2  has  been  managed  under  the  IFQ 
Program.  The  IFQ  Program  is  a 
regulatory  regime  designed  to  promote 
the  conservation  and  management  of 
these  fisheries  and  to  further  the 
objectives  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  and  the  Northern  Pacific  Halibut 
Act.  Persons  holding  quota  share  receive 
an  annual  allocation  of  IFQ.  Persons 
receiving  an  annual  allocation  of  IFQ 
are  authorized  to  harvest  IFQ  sp>ecies 
within  specified  limitations.  Further 
information  on  the  implementation  of 
the  IFQ  Program,  and  the  rationale 
supporting  it,  are  contained  in  the 
preamble  to  the  final  rule  implementing 
the  IFQ  Program  published  in  the 
Federal  Register,  November  9,  1993  (58 
FR  59375),  and  subsequent 
amendments. 

This  announcement  is  consistent  with 
§  679.23(g)(1),  which  requires  that 
directed  fishing  for  sablefish  managed 
under  the  IFQ  program  be  specified  by 
the  Administrator,  Alaska  Itegion,  and 
announced  by  publication  in  the 
Federal  Register.  This  method  of  season 
announcement  was  selected  to  facilitate 
coordination  between  the  sablefish 
season,  chosen  by  the  Administrator, 
Alaska  Region,  and  the  halibut  season, 
chosen  by  the  IPHC.  The  directed 
fishing  season  for  sablefish  with  fixed 
gear  managed  under  the  IFQ  program 
will  open  at  1200  hrs,  A.l.t.,  March  15. 
1998,  and  will  close  1200  hrs,  A.l.t., 
November  15,  1998.  This  period  runs 
concurrently  with  the  IFQ  season  for 
Pacific  halibut  announced  by  the  IPHC. 
The  IFQ  halibut  season  will  be 
announced  by  publication  in  the 
Federal  Register. 

Classification 

This  action  is  taken  under 
§  679.23(g)(1)  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  773  et  seq.  and  1801 
et  seq. 
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Dated;  March  4. 1998. 
Bruce  C.  Morefaead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-6136  Filed  3-9-98;  8:45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  63.  No.  46 
Tuesday.  March  10.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persor>s  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-297-AO] 

RIN2120-AA64 

Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CAS A)  Model  C-212  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  CASA  Model  C-212  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  of  the  lower  shaft 
and  support  structure  of  the  rudder  for 
corrosion,  repair  of  any  discrepancy 
found,  and  modification  of  the 
structure.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
^re  intended  to  prevent  corrosion  from 
developing  in  the  lower  shaft  and 
support  structure  of  the  rudder,  which 
could  result  in  the  failure  of  the  rudder 
lower  shaft  and  consequent  reduced 
controllability  of  the  airpleme. 
DATES:  Comments  must  be  received  by 
April  9,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
297-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 


may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SVV.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-297-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-297-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direccion  General  de  Aviacion 
(DGAC),  which  is  the  airworthiness 
authority  for  Spain,  gotified  the  FAA 
that  an  unsafe  condition  may  exist  on 


certain  CASA  Model  C-212  series 
airplanes.  The  DGAC  advises  that  at 
least  one  C-212  series  airplane  in 
service  was  found  to  have  corrosion  in 
the  lower  shaft  and  support  structure  of 
the  rudder,  due  to  the  entry  of  water 
through  the  space  between  the  upper 
bearing  and  the  fuselage  structure.  This 
condition,  if  not  corrected,  could  result 
in  the  failure  of  the  rudder  lower  shaft, 
and  consequent  reduced  controllability 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

CASA  has  issued  Service  Bulletin  SB- 
212-27-34,  dated  November  22,  1993, 
which  describes  procedures  for  a  one- 
time inspection  of  the  lower  shaft  and 
support  structure  of  the  rudder  for 
corrosion,  and  repair  of  any  discrepancy 
found.  The  service  bulletin  also 
describes  procedures  for  modification  of 
the  lower  shaft  and  its  support 
structure.  The  modification  includes 
installation  of  new  upper  and  lower 
supports  for  the  rudder  lower  shaft, 
incorporation  of  drain  holes,  and 
installation  of  a  protective  cover  and 
seal  to  protect  the  area  where  the  rudder 
shaft  passes  through  the  structure. 
Accomplishment  of  the  actions 
specified  in  the  ser\'ice  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  Spanish 
airworthiness  directive  06/96,  dated 
May  21.  1996.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Spain. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Spain  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 
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Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishnient  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

OifTerences  Between  the  Foreign  AD 
and  This  Proposed  AD 

Operators  should  note  that,  although 
the  Spanish  airworthiness  directive 
requires  modification  within  two 
months  after  the  effective  date  of  that 
airworthiness  directive,  this  proposed 
AD  would  require  accompHshment  of 
the  modification  within  seven  months 
after  the  effective  date  of  this  proposed 
AD.  CASA  has  advised  the  FAA  that 
modification  kits  would  be  delivered 
within  six  months  after  the  order  date. 

In  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition  and  the  minimum  time 
necessary  for  operators  to  order,  receive, 
and  install  kits.  In  light  of  these  factors, 
the  FAA  has  determined  that  an  interval 
of  seven  months  is  necessary  to  allow 
time  for  U.S.  operators  to  order,  receive, 
and  install  modification  kits  from 
CASA.  The  FAA  finds  a  compliance 
time  of  seven  months  for  accomplishing 
the  modification  to  be  warranted,  in  that 
it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

The  FAA  estimates  that  38  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $400  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $31,160.  or 
$820  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39^AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  t06(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Construcaones  Aeronauticas,  S.A.  (CASA): 

Docket  97-NM-297-AD. 

Applicability:  Model  C-212  series 
airplanes,  as  listed  in  CASA  Service  Bulletin 
SB-212-27-34,  dated  November  22,  1993. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .^D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  oorrosion  from  developing  in 
the  lower  shaft  and  support  structure  of  the 
rudder,  which  could  result  in  the  failure  of 
the  rudder  lower  shaft  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  7  months  after  the  effective  date 
of  this  AD,  acoomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD.  in  accordance  with  CASA 
Service  Bulletin  SB-212-27-34.  dated 
November  22. 1993. 

(1)  Inspect  the  rudder  lower  shaft  and 
support  structore  for  corrosion;  and.  prior  to 
further  flight,  repair  any  discrepancy  found. 
And 

(2)  Modify  the  rudder  lower  shaft  and 
supfKJrt  structure  to  prevent  the  entry  and 
accumulation  of  water. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  06/96, 
dated  May  21,1996. 

Issued  in  Renton,  Washington,  on  March  3, 
1998. 

Darrell  M.  Pederson, 
Acting  Managpr,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-8020  Filed  3-9-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  880 
[Docket  No.  98N-0087] 

General  Hospital  and  Personal  Use 
Devices;  Classification  of  the  Apgar 
Timer,  Lice  Removal  Kit,  and  Infusion 
Stand 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
classify  the  Apgar  timer,  lice  removal 
kit.  and  infusion  stand  into  class  I.  FDA 
is  also  publishing  the  recommendations 
of  the  General  Hospital  and  Personal 
Use  Devices  Panel  (the  panel)  regarding 
the  classification  of  the  devices.  After 
considering  pubUc  comments  on  the 
proposed  classification,  FDA  will 
publish  a  final  regulation  classifying  the 
devices.  This  action  is  being  taken 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (the  amendments),  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA),  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 

DATES:  Written  comments  by  June  8, 
1998.  FDA  proposes  that  any  final 
regulation  based  on  this  proposal 
become  efiiective  30  days  after  its  date 
of  publication  in  the  Federal  Register. 
ADDRESSES:  Submit  wnritten  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Cricenti,  Center  for  Devices 
and  Radiological  Health  (HFZ-480), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850. 
301-443-8913. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  act,  as  amended  by  the 
amendments  (Pub.  L.  94-295),  the 
SMDA  (Pub.  L.  101-629),  and  FDAMA 
(Pub.  L.  105-115)  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval).  Under  section  513 
of  the  act,  devices  that  were  in 
commercial  distribution  before  May  28, 
1976  (the  date  of  enactment  of  the 
amendments)  are  classified  after  FDA 
has:  (1)  Received  a  recommendation 
from  a  device  classification  panel  (an 
FDA  advisory  committee);  (2)  published 
the  panel's  recommendations  for 
comment,  along  with  a  proposed 
regulation  classifying  the  device;  and  (3) 
published  a  final  regulation  classifying 
the  device.  A  device  that  is  first  offered 
in  commercial  distribution  after  May  28, 
1976.  and  which  FDA  determines  to  be 
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substantially  equivalent  to  a  device 
classified  under  this  scheme  is 
classified  into  the  same  class  as  the 
device  to  which  it  is  substantially 
equivalent.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  offered  devices 
by  means  of  premarket  notification 
procedures  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  part  807  (21  CFR 
part  807)  of  the  regulations. 

A  device  that  was  not  in  commercial 
distribution  before  May  28. 1976,  and 
that  has  not  been  found  by  FDA  to  be 
substantially  equivalent  to  a  legally 
marketed  predicate  device,  is  classified 
automatically  by  statute  (section  513(f) 
of  the  act)  into  class  HI  without  any  FDA 
rulemaking  process. 

In  1980.  vWien  other  general  hospital 
and  personal  use  devices  were  classified 
(45  FR  69678  through  69737,  October 
21, 1980),  the  Apgar  timer,  lice  removal 
kit,  and  infusion  stand  were 
inadvertently  omitted.  The  panel  made 
classification  recommendations  for 
these  preadmendment  devices  during  its 
July  18, 1995.  meeting  (Ref.  1). 

n.  Device  Descriptions 

FDA  is  proposing  the  following 
device  descriptions  based  on  the  panel's 
recommendations  (Ref.  1)  and  the 
agency's  review:  ^ 

(1)  The  Apgar  timer  is  a  device 
intended  to  alert  a  health  care  provider 
that  the  Apgar  score  of  a  newborn  infant 
should  be  taken; 

(2)  The  lice  removal  kit  is  a  comb  or 
comb-like  device  intended  to  kill  and/ 
or  remove  lice  and  nits  from  head  and 
body  hair;  the  kit  may  or  may  not  be 
battery  operated;  and 

(3)  The  infusion  stand  is  a  stationary 
or  movable  stand  intended  to  hold 
infusion  fluids,  infusion  accessories, 
and  related  devices.  The  infusion  stand 
may  be  used  to  hold  other  medical 
devices. 

III.  Recommendations  of  the  Panel 

In  the  public  meeting  held  on  July  18. 
1995,  the  panel  imanimously 
recommended  that  the  Apgar  timer,  lice 
removal  kit.  and  infusion  stand  be 
classified  into  class  I  (general  controls). 
The  panel  also  recommended  that  the 
devices  should  be  exempted  from 
premarket  notification  submission 
procedures  (section  510(k)  of  the  act). 
The  panel  further  recommended  that  the 
lice  removal  kit  and  infusion  stand 
should  be  exempted  from  the  current 
good  manufacturing  practice  (CGMP) 
requirements  (section  520(0  of  the  act 
(21  U.S.C.  (360j)(f))),  with  the  exception 
of  other  requirements  concerning 
reports  (§820.180  (21  CFR  820.180))  and 
complaint  files  (§820.198  (21  CFR 


820.198)).  The  panel  recommended  that 
the  Apgar  timer  should  be  exempt  from 
the  CGMP  requirements  and  from  other 
requirements  concerning  records  and 
reports  (section  519  of  the  act  (21  U.S.C. 
360i)). 

IV.  Summary  of  the  Reasons  for  the 
Recommendations 

The  panel  concluded  that  the  safety 
and  effectiveness  of  the  Apgar  timer, 
lice  removal  kit,  and  infusion  stand  can 
be  reasonably  ensured  by  general 
controls.  Specifically,  the  safety  and 
effectiveness  of  the  Uce  detector  kit  and 
infusion  stand  can  be  reasonably 
ensured  by  the  general  controls  of:  (1) 
Registration  and  listing  (section  510  of 
the  act)  and  (2)  the  general  requirements 
concerning  reports  (§  820.180)  and 
complaint  files  (§  820.198);  and  the 
safety  and  effectiveness  of  the  Apgar 
timer  can  be  reasonably  ensured  by 
registration  and  listing  (section  510  of 
the  act). 

V.  Risks  to  Health 

The  panel  identified  no  specific  risks 
associated  with  the  use  of  the  Apgar 
timer,  Uoe  removal  kit.  or  infusion 
stand. 

VI.  Summary  of  die  Data  Upon  Which 
the  Proposed  Recommendation  is  Based 

The  panel  based  its  recommendations 
on  expert  testimony  presented  to  the 
panel  and  on  the  panel  members' 
personal  knowledge  of  and  clinical 
experience  with  the  Ap>gar  timer,  lice 
removal  kit,  and  infusion  stand. 

VII.  FDA's  Tentative  Finding 

FDA  tentatively  concurs  with  the 
recommendations  of  the  panel  that  the 
Apgar  timer,  lice  detector  kit,  and 
infusion  stand  should  be  classified  into 
class  I  (general  controls).  FDA  believes 
that  sufficient  information  exists  to 
determine  that  general  controls  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  devices. 

After  the  panel  meeting,  on  November 
21.  1997,  the  President  signed  into  law 
FDAMA  (Pub.  L.  105-115).  Section  206 
of  FDAMA,  in  part,  added  a  new  section 
510(1)  to  the  act.  Under  section  501  of 
FDAMA,  new  section  510(1)  became 
effective  on  February  19,  1998.  New 
section  510(1)  provides  that  a  class  I 
device  is  exempt  from  the  premarket 
notification  requirements  under  section 
510(k)  of  the  act,  unless  the  device  is 
intended  for  a  use  which  is  of 
substantial  importance  in  preventing 
impairment  of  human  health  or  it 
presents  a  potential  unreasonable  risk  of 
illness  or  injury  (hereafter  "reserved 
criteria").  FDA  believes  that  these 
devices  do  not  meet  the  reserved  criteria 
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and.  therefore,  will  be  exempt  from 
premarket  notification  under  section 
510(1)  of  the  act. 

FDA.  however,  disagrees  that  the  lice 
detector  kit  and  infusion  stand  should 
be  exempt  from  the  CGMP  requirements 
(section  520(fl  of  the  act).  FDA's 
believes  that  the  CGMP  requirements 
are  necessary  to  ensure  product  quality. 
FDA  believes,  however,  that  the  Apgar 
timer  is  a  very  simple  device  that  may 
be  exempted  from  the  CGMP  regulations 

Consistent  with  the  purpose  of  the 
act,  class  I  (general  controls),  as  defined  . 
by  section  513(a)(1)  of  the  act,  would 
provide  the  least  amount  of  regulation 
necessary  to  reasonably  ensure  that 
current  and  future  Apgar  timers,  lice 
removal  kits,  and  infusion  stands  are 
safe  and  effective. 

The  agency,  therefore,  proposes  to 
classify  the  Apgar  timer,  lice  removal 
kit,  and  infusion  stand  into  class  I  in  21 
CFR  part  880  (general  hospital  and 
personal  use  devices). 

VIH.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  General  Hospital  and  Personal  Use 
Devices  Panel,  30th  meeting,  meeting  and 
transcript  minutes,  July  18. 1995. 

IX.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  proposed 
classification  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

X.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866. 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 


subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  As  noted  previously,  FDA  may 
classify  devices  into  one  of  three 
regulatory  classes  according  to  the 
degree  of  control  needed  to  provide 
reasonable  assurance  of  safety  and 
effectiveness.  For  these  three  devices, 
FDA  is  proposing  that  they  be  classified 
into  class  I.  the  lowest  level  of  control 
allowed.  Therefore,  the  agency  certifies 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

XI.  Comments 

Interested  persons  may,  on  or  before 
June  8, 1998  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  880 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  880  be  amended  as  follows: 

PART  880— GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  880  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360.  360c,  360e, 
360j,  371. 

2.  Section  880.2930  is  added  to 
subpart  C  to  read  as  follows: 

§880.2930    Apgar  timer. 

(a)  Identification.  The  Apgar  timer  is 
a  device  intended  to  alert  a  health  care 
provider  that  the  Apgar  score  of  an  new 
born  infant  should  be  taken. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 
The  device  is  also  exempt  from  the 
current  good  manufacturing  practice 
requirements  in  part  820  of  this  chapter, 
with  the  exception  of  §  820.180  of  this 


chapter,  with  respect  to  general 
requirements  concerning  records,  and 
§  820.198  of  this  chapter,  with  respect  to 
complaint  files. 

3.  Section  880.5960  is  added  to 
subpart  F  to  read  as  follows: 

§880.5960    Uce  removal  Mt 

(a)  Identification.  The  lice  removal  kit 
is  a  comb  or  comb-like  device  intended 
to  kill  and/or  remove  lice  and  nits  fit)m 
head  and  body  hair.  It  may  or  may  not 
be  battery  operated. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

4.  Section  880.6990  is  added  to 
subpart  G  to  read  as  follows: 

§880.6990    Infusion  stand. 

(a)  Identification.  The  infusion  stand 
is  a  stationary  or  movable  stand 
designed  to  hold  infusion  fluids, 
infusion  accessories,  and  related 
devices.  The  infusion  stand  may  be  used 
to  hold  other  medical  devices. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  pert  807  of  this  chapter. 

Dated:  February  27. 1998. 
D.  B.  BurUngtoa, 

Director,  Center  for  Devices  and  Radiological 
Health. 
[PR  Doc.  98-6150  Filed  3-9-98;  8:45  am] 

MLUNQ  CODE  41«-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  243.  250,  and  290.  and  43 
CFR  Part  4 

RIN  1010-AC21  and  AC08 

Administrative  Appeals  Process  and 
Policy  for  Release  of  Third-Party 
Proprietary  Information 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  a  public  workshop. 

summary:  The  Minerals  Management 
Service  (MMS)  is  announcing  a  second 
public  workshop  to  discuss  plans  to 
revise  its  regulations  governing  MMS's 
administrative  appeals  and  alternative 
dispute  resolution  processes,  including 
authority  for  disclosure  of  third-party 
proprietary  information.  The  revisions 
are  based  in  large  part  on  a  report  and 
recommendations  from  the  Royalty 
Policy  Committee,  which  provides 
advice  to  the  Secretary  of  the  Interior 
under  the  authority  of  the  Federal 
Advisory  Committee  Act.  Interested 
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parties  are  invited  to  attend  and 
participate  in  the  workshop  and  are 
requested  to  register  in  advance. 
DATES:  The  public  workshop  will  be 
held  on  Monday,  March  30, 1998,  10:30 
a.m.-5:00  p.m..  Mountain  Standard 
Time. 

ADDRESSES:  The  workshop  will  be  held 
in  the  Building  85  Auditorium  at  the 
Denver  Federal  Center,  Denver, 
Colorado.  You  also  may  mail  comments 
to  Hugh  Hilhard,  as  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hugh  Hilliard,  Chief,  Appeals  Division 
(MS  4230),  or  Ms.  Charlotte  Bennett, 
Appeals  Division,  (MS  4230),  Minerals 
Management  Service,  1849  C  Street, 
NW,  Washington,  D.C.,  20240, 
telephone  number  (202)  208-2622,  fax 
number  (202)  219-5565,  e:mail: 
Hugh.Hilliard@mms.gov  or 
Charlotte.Bennett@mms.gov. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  the  notice  of  proposed  rule 
to  amend  regulations  governing  the 
administrative  appeals  process, 
published  in  the  Federal  Register  on 
October  28, 1996  (61  FR  55607),  MMS 
received  as  a  comment  a  comprehensive 
report  from  the  Royalty  Policy 
Committee  (RPC),  which  adopted  a 
recommendation  from  its  Appeals  and 
Alternative  Dispute  Resolution 
Subcommittee.  The  RPC,  which  is 
composed  of  representatives  from  states, 
Indian  tribes  and  allottees,  the  mineral 
industries,  other  Federal  agencies,  and 
the  public,  advises  the  Secretary  of  the 
Interior  under  a  charter  authorized  by 
the  Federal  Advisory  Committee  Act. 
On  March  27,  1997,  the  RPC  sent  its 
report  to  the  Secretary  and  requested 
adoption  of  its  proposal  in  lieu  of  the 
October  28, 1996,  proposed  rule. 

The  Secretary  sent  a  response  to  the 
RPC  on  September  22, 1997,  stating  that 
the  Department  planned  to  prepare 
revised  proposed  regulations  to 
implement  the  RPC  proposal,  with 
several  changes.  The  Secretary  also 
stated  that  the  public  would  have  the 
opportunity  to  comment  on  these 
proposed  regulations,  which  could 
change  before  they  become  final.  MMS 
held  its  first  public  workshop  on  this 
matter  on  January  27, 1998  (see  Federal 
Register  notice  at  62  FR  68244, 
December  31,  1997,  for  additional 
background  provided  before  the  first 
meeting). 

The  revised  notice  of  proposed  rule 
will  affect  not  only  appeals  involving 
actions  taken  by  officials  of  the  MMS's 
Royalty  Management  Program,  but  also 
will  affect  appeals  involving  actions 
taken  by  the  Offshore  Minerals 


Management  Program  of  MMS  under  the 
regulations  at  30  CFR  Part  250.  In 
addition,  the  rule  will  affect  activities  of 
the  Office  of  Hearings  and  Appeals, 
Interior  Board  of  Land  Appeals,  as  set 
out  at  43  CFR  Part  4  (though  these 
effects  are  expected  to  be  limited  to 
appeals  generated  by  actions  of  the 
Minerals  Management  Service). 

We  invite  participation  at  the 
workshop  by  representatives  of  states, 
Indian  tribes  and  allottees,  the  minerals 
industries,  and  the  general  public.  We 
plan  to  present  our  initial  views  as  to 
what  will  be  in  the  revised  proposed 
rule  and  to  engage  in  open  discussion 
with  participants  about  any  suggestions 
for  improvement. 

In  order  to  help  us  plan  for  a 
successful  workshop,  we  would 
appreciate  your  pre-registration  by 
March  16.  If  you  plan  to  attend,  please 
contact  Ms.  Charlotte  Bennett,  using  the 
methods  provided  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice,  and  provide  your  name,  address, 
and  telephone  and  fax  numbers.  This 
will  help  us  to  ensure  sufficient  space 
for  all  and  to  provide  you  with  any 
relevant  information  available  in 
advance  of  the  meeting.  In  particular, 
we  intend  to  distribute  in  advance  a 
draft  version  of  the  revised  notice  of 
proposed  rule. 

Dated:  March  3. 1998. 
Walter  D.  Cniickshank, 

Associate  Director  for  Policy  and 

Management  Improvement. 

[FR  Doc.  98-6062  Filed  3-9-98;  8:45  am) 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  220 
[RIN  0790-AG51] 

Collection  From  Third  Party  Payers  of 
Reasonable  Costs  of  Healthcare 
Services 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
DoD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
implements  several  recent  statutory 
changes  and  makes  other  revisions  to 
the  Third  Party  Collection  Program.  The 
primary  matter  include  implementation 
of  new  statutory  authority  to  include 
workers'  compensation  programs  under 
the  Third  Party  Collection  Program;  the 
addition  of  special  rules  for  collections 
from  preferred  provider  organizations; 
and  other  program  revisions. 


DATES:  Comments  are  requested  by  May 
11,  1998. 

ADDRESSES:  Forward  comments  to: 
Third  Party  Collection  Program,  Office 
of  the  Assistant  Secretar>-  of  Defense 
(Health  Affairs),  Health  Services 
Operations  and  Readiness,  1200  Defense 
Pentagon,  Washington,  DC  20301-1200. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTC  Michael  Montgomery,  703-681- 
8910. 

SUPPLEMENTARY  INFORMATION:  This 
proposes  rule  implements  several  recent 
statutory  changes  and  makes  other 
revisions  to  the  Third  Party  Collection 
Program  under  10  U.S.C.  1095.  as 
discussed  below. 

1.  Preferred  Provider  Organizations 

Section  713(b)(1)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994,  Pub.  L.  103-160.  amended 
the  Third  Party  Collection  Program's 
definition  of  "insurance,  medical 
service,  or  health  plan"  to  clarify  that 
any  "preferred  provider  organization" 
(PPO)  is  included  in  the  definition.  This 
amendment  codified  DoD's  previous 
interpretation.  Experience  in  applying 
the  statutory  authority  to  the  context  of 
preferred  provider  organizations  has 
indicated  a  need  to  establish  some 
special  rules  for  plans  with  PPO 
provisions  or  options  so  that  all  parties 
will  have  a  clear  understanding  of  their 
obligations  and  rights  under  the  statute. 
We  propose  to  do  this  by  amending 
§220.12. 

It  is  our  interpretation  of  10  U.S.C. 
1095  that  a  plan  with  a  PPO  provision 
or  option  generally  has  an  obligation  to 
pay  the  United  States  the  reasonable 
costs  of  health  care  services  provided 
through  any  facility  of  the  Uniformed 
Services  to  a  Uniformed  Services 
beneficiary  who  is  also  a  beneficiary 
under  the  plan.  No  provision  of  any 
PPO  plan  having  the  effect  of  excluding 
from  coverage  or  limiting  payment  for 
certain  care  if  that  care  is  provided 
through  a  facility  of  the  Uniformed 
Services  shall  operate  to  prevent 
collection  under  this  part. 

10  U.S.C.  1095  strikes  a  careful 
balance.  On  the  one  hand,  it  disallows 
third  party  payer  rules  that  would  have 
the  effect  of  excluding  from  coverage  or 
limiting  payment  because  the  care  was 
provided  in  a  DoD  facility.  The  law 
renders  inoperative  numerous 
administrative  procedures  and 
payments  rules  of  third  party  payers 
that  would  defeat  the  purpose  of  10 
U.S.C.  1095  or  result  in  a  windfall  for 
a  third  party  payer  who  has  collected 
premiums  but  then  avoided  payments. 
On  the  other  hand,  the  statute  does  not 
require  third  party  payers  to  maker 
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fundamental  changes  in  their  own  rules 
in  order  to  accommodate  Government 
providers.  This  proposed  rule  seeks  to 
reflect  that  balance  in  our  special  rules 
for  PPOs. 

Consistent  w^ith  the  statutory  mandate 
that  the  operation  of  the  Third  Party 
Collection  Program  is  not  dependent 
upon  a  participation  agreement  or 
similar  contractual  relationship  betvi^een 
military  treatment  facilities  and  third 
party  payers,  this  proposed  rule  states 
that  the  lack  of  a  PPO  agreement  or  the 
absence  of  privity  of  contract  is  not  a 
permissible  ground  for  refusing  or 
reducing  payment.  Based  on  this  and 
the  careful  statutory  balance,  we  believe 
that  under  the  law.  the  lack  of  a 
contractual  relationship  between  the 
PPO  and  the  facility  of  the  Uniformed 
Services  may  not  be  a  basis  for  the  plan 
to  treat  the  DoD  facility  as  a  non-PPO 
provider  for  purposes  of  the  PPO's 
payment  amount,  if  the  facility  of  the 
Uniformed  Services  accommodates  the 
PPO's  fundamental  price  and  utilization 
review  standards. 

Under  this  proposed  rule,  a  DoD 
facility  accommodates  a  PPO's 
fundamental  price  standards  by 
accepting,  in  lieu  of  the  normal  Third 
Party  Collection  Program  rates 
established  under  §  220.8.  the  PPO's 
prevailing  rates  of  payment  paid  to 
preferred  providers  in  the  same 
geographic  area  for  the  same  or  similar 
aggregate  groups  of  services,  if  such 
rates  are,  in  the  aggregate,  less  than  the 
DoD  rates.  A  DoD  facility  accommodates 
a  PPO's  fundamental  utilization  review 
standards  by  complying  with  the 
reasonable  pretreatment,  concurrent,  or 
retrospective  review  procedures  that  are 
required  of  all  preferred  providers  under 
the  PPO  plan  and  by  accepting  denials 
of  requested  payment  that  are  consistent 
with  prevailing  standards  in  the 
geographic  area  of  medical  necessity 
and  proper  level  of  care  for  the  services 
involved. 

By  accommodating  a  PPO's 
fundamental  price  and  utilization 
review  standards,  DoD  does  not  seek  to 
compel  the  third  party  payer  to  make 
fundamental  changes  in  the  PPO 
program  in  order  to  conform  to  the  DoD 
facility's  operations.  But  other  rules  and 
procedures  of  the  PPO  that  would  have 
the  effect  of  denying  or  limiting 
payment  are  not  allowed.  This  proposed 
rule  includes  several  examples  of  such 
impermissible  PPO  requirements. 
Among  these  is  any  PPO  requirement 
that  would  purport  to  require  a  facility 
of  the  Uniformed  Services,  in  order  to 
effectuate  the  legislative  purpose  of  10 
U.S.C.  1095,  to  act  in  a  manner 
inconsistent  with  the  basic  nature  of 
facilities  of  the  Uniformed  Services. 


2.  Workers'  Compensation  Programs 

Section  735(b)(1)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1997,  Pub.  L.104-201.  expanded 
the  definition  of  "third  party  payer"  to 
include  any  "workers'  compensation 
program  or  plan."  The  proposed  rule 
adds  §220.13  and  a  definition  of  the 
statutory  term  to  implement  this 
amendment. 

While  specific  statutory  schemes  vary 
from  State  to  State,  workers' 
compensation  plans  generally  provide 
compensation  to  employees  or  their 
dependents  for  loss  resulting  from  the 
injury,  disablement,  or  death  of  a 
worker  due  to  an  employment  related 
accident,  casualty,  or  disease.  The 
common  characteristic  of  workers' 
compensation  programs  is  the  provision 
of  compensation  based  upon  a  fixed 
statutory  scheme  without  regard  to  fault. 
Payment  for  the  costs  and  provision  of 
medical  care  are  also  common  elements 
of  workers'  compensation  programs, 
whether  the  program  operates  on  the 
basis  of  insurance,  a  State  fund,  or  other 
mechanism. 

Proposed  §  220.13  states  that  a 
workers'  compensation  program 
generally  has  an  obligation  to  pay  the 
United  States  the  reasonable  costs  of 
health  care  services  provided  in  or 
through  any  facility  of  the  Uniformed 
Services  to  a  Uniformed  Services 
beneficiary  who  is  also  a  beneficiary  of 
the  workers'  compensation  program  and 
whose  condition  is  due  to  an 
employment  related  accident,  casualty, 
or  disease.  We  have  added  several 
special  rules  concerning  lump-sum 
payments  and  compromise  settlements. 
These  special  rules  are  modeled  after 
Medicare  Secondary  Payer  rules 
applicable  to  workers'  compensation 
programs,  which  appear  at  42  CFR 
411.46—47.  We  have  not  determined 
whether  additional  special  rules  for 
applying  10  U.S.C.  1095  in  the  context 
of  workers'  compensation  programs  are 
necessarv'.  Therefore,  we  solicit  public 
comments  from  all  interested  parties  on 
whether  we  need  to  clarify  further  the 
applicability  of  10  U.S.C.  1095  to 
workers*  compensation  plan  and,  if  so, 
specific  suggestions  as  to  such  special 
rules. 

3.  Other  Program  Revisions  and 
Clarifications 

This  proposed  rule  makes  several 
other  program  revisions  and 
clarifications,  including: 

•  Proposed  amendment  to  §  220.2(a) 
to  conform  with  statutory  language 
making  10  U.S.C.  1095  applicable  to 
services  provided  in  or  "through"  a 
facility  of  the  Uniformed  Services. 


•  Proposed  amendment  to  §  220.2(d) 
to  clarify  the  obligation  of  the  third 
party  payer  to  pay  under  the  Third  Party 
Collection  Program  is  not  only  not 
dependent  upon  an  assignment  of 
benefits,  it  is  also  not  dependent  upon 
any  other  submission  by  the  beneficiary 
to  the  third  party  payer,  including  any 
claim  or  appeal. 

•  Proposed  addition  of  §  220.2(e)  to 
codify  in  the  regulation  our 
interpretation  of  the  preemptive  effect  of 
10  U.S.C.  1095  in  relation  to  any 
conflicting  State  laws  or  regulations. 

•  Proposed  addition  of  §  220.3(c)(5)  to 
record  our  interpretation  of  the 
applicability  of  10  U.S.C.  1095  in 
connection  with  Medicare  carve-out  and 
Medicare  secondary  payer  provisions  of 
third  party  payer  plans  (other  than 
Medicare  supplemental  plans).  This  is 
another  application  of  the  general  rule 
that  third  party  payers  may  not  treat 
claims  from  facilities  of  the  Uniformed 
Services  less  favorably  than  they 
lawfully  treat  claims  from  other 
provider  (in  this  context,  other 
providers  to  whom  primary  payment 
would  not  be  made  by  Medicare  or  a 
Medicare  HMO). 

•  Proposed  amendment  to  §  220.4  to 
clarify  the  permissibility  of  certain  third 
party  payer  rules,  including  utilization 
review  practices,  and  HMO  plan 
restrictions. 

•  Proposed  addition  of  §  220.4(d)  to 
record  our  requirement  for  payers  to 
provide  us  plan  information  necessary 
to  establish  the  permissibility  of  terms 
and  conditions  of  third  party  payers' 
plans. 

•  Proposed  amendment  to  §  220.7  to 
clarify  the  United  States'  remedies 
concerning  collections  from  third  party 
payers. 

•  Proposed  amendment  to  §  220.8  to 
change  and  clarify  DoD's  actions  in 
categorizing  standardized  amounts  for 
the  DRG-based  payment  method  for 
inpatient  care,  in  subdividing  outpatient 
billings,  and  in  replacing  the  "same  day 
surgery"  category  of  care  with  an 
expanded  "ambulatory  procedure  visit" 
category. 

•  Proposed  amendment  to  §  220.8(h), 
a  special  rule  for  certain  ancillary 
services  ordered  by  outside  providers 
and  provided  by  a  facility  of  the 
Uniformed  Services,  to  lower  the  high 
cost  ancillary  threshold  value  from  $25 
to  $0.  For  this  reason,  effective  March  1, 
1998.  "high  cost  ancillary  services"  will 
be  referred  to  as  "ancillary  services 
ordered  by  en  outside  provider  and 
provided  by  a  facility  of  the  Uniformed 
Services." 

•  Proposed  amendment  to  §220. 8(j), 
concerning  the  former  Public  Health 
Service  hospitals,  to  conform  to  the 
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changes  to  that  program  directed  by 
Congress  in  sections  721  to  727  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1997. 

•  Proposed  amendment  to  §  220.9(c) 
which  elaborates  on  the  obligations  of 
beneficiaries  to  cooperate  with  facilities 
of  the  Uniformed  Services  in 
implementing  these  regulations. 

•  Proposed  additions  and 
amendments  to  §  220.14  to  add  and 
change,  as  necessary,  the  definitions  of 
terms  used  in  this  part. 

4.  Other  Issues 

Under  §  220.10(c).  we  provide 
preliminary  notice  of  our  intention  to 
begin,  effective  January  1. 1998,  to 
collect  from  Medicare  supplemental 
plans  reasonable  costs  for  inpatient  and 
outpatient  copayments.  other  than  the 
inpatient  hospital  deductible  amount, 
and  other  services  covered  by  Medicare 
supplemental  plans.  Although  this 
authority  is  currently  established  in 
§  220.10(c}.  we  had  previously  decided 
to  defer  implementation. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  this  rule 
is  not  a  significant  rule  as  defined  under 
section  3(f)(1)  through  3(f)(4)  of 
Executive  Order  12866. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  affects  only  DoD 
employees  and  certain  former  DoD 
employees. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Charter  35) 

It  has  been  certified  that  this  rule  does 
not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

Public  comments  are  invited  on  all 
provisions.  All  comments  will  be 
considered.  Significant  comments  will 
be  addressed  in  the  final  rule. 

List  of  Subjects  in  32  CFR  Part  220 

Claims,  Health  care.  Health  insurance. 

For  the  reasons  stated  in  the 
preamble,  32  CFR  part  220  is  proposed 
to  be  amended  as  follows: 

PART  220— COLLECTION  FROM 
THIRD  PARTY  PAYERS  OF 
REASONABLE  COSTS  OF  HEALTH 
CARE  SERVICES 

1.  The  authority  citation  for  32  CFR 
part  220  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  1095. 

2.  Section  220.2  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 


(d)  and  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

§  220.2    Statutory  obligation  of  third  party 
payer  to  pay. 

(a)  Basic  rule.  Pursuant  to  10  U.S.C. 
1095(a)(1),  a  third  party  payer  has  an 
obligation  to  pay  the  United  States  the 
reasonable  costs  of  health  care  services 
provided  in  or  through  any  faciUty  of 
the  Uniformed  Services  to  a  Uniformed 
Services  beneficiary  who  is  also  a 
beneficiary  under  the  third  party  payer's 
plan.  The  obligation  to  pay  is  to  the 
extent  that  the  beneficiary  would  be 
eligible  to  receive  reimbursement  of 
indemnification  from  the  third  party 
payer  if  the  beneficiary  were  to  incur 
the  costs  on  the  beneficiary's  own 
behalf. 
•        *        •        •        • 

(d)  Assignment  of  benefits  or  other 
submission  by  beneficiary  not 
necessary.  The  obligation  of  the  third 
party  payer  to  pay  is  not  dependent 
upon  the  beneficiary  executing  an 
assignment  of  benefits  to  the  United 
States.  Nor  is  the  obligation  to  pay 
dependent  upon  any  other  submission 
by  the  beneficiary  to  the  third  party 
payer,  including  any  claim  or  appeal.  In 
any  case  in  which  a  facility  of  the 
Uniformed  Services  makes  a  claim, 
appeal,  representation,  or  other  filing 
under  the  authority  of  this  part,  any 
procedural  requirement  in  any  third 
party  payer  plan  for  the  beneficiary  of 
such  plan  to  make  the  claim,  appeal, 
representation,  or  other  filing  must  be 
deemed  to  be  satisfied.  A  copy  of  the 
completed  and  signed  DoD  insurance 
declaration  form  will  be  provided  to 
payers  upon  request,  in  lieu  of  a 
claimant's  statement  or  coordination  of 
benefits  form. 

(e)  Preemption  of  conflicting  State 
laws.  Any  provision  of  a  law  or 
regulation  of  a  State  or  political 
subdivision  thereof  that  purports  to 
establish  any  requirement  on  a  third 
party  payer  that  would  have  the  effect 
of  excluding  from  coverage  or  limiting 
payment,  for  any  health  care  services  for 
which  payment  by  the  third  party  payer 
under  10  U.S.C.  1095  or  this  part  is 
required,  is  preempted  by  10  U.S.C. 
1095  and  shall  have  no  force  or  effect 

in  connection  with  the  third  party 
payer's  obligations  under  10  U.S.C.  1095 
or  this  part. 

3.  Section  220.3  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(c)(5)  to  read  as  follows: 

§220.3    Exciusions  Impermissible. 

***** 

(c)  *  *  * 

(5)  Medicare  carve-out  and  Medicare 
secondary  payer  provisions.  A  provision 
in  a  third  party  payer  plan,  other  than 


a  Medicare  supplemental  plan  under 
§  220.10.  that  seeks  to  make  Medicare 
the  primary  payer  and  the  plan  the 
secondary  payer  or  that  would  operate 
to  carve  out  of  the  plan's  coverage  an 
amount  equivalent  to  the  Medicare 
payment  the  would  be  made  if  the 
services  were  provided  by  a  provider  to 
whom  payment  would  be  made  under 
Part  A  or  Part  B  of  Medicare  is  not  a 
permissible  ground  for  refusing  or 
reducing  payment  as  the  primary  payer 
to  the  facility  of  the  Uniformed  Services 
by  the  third  party  payer  unless  the 
provision: 

(i)  Expressly  disallows  payment  as  the 
primary  payer  to  all  providers  to  whom 
payment  would  not  be  made  under 
Medicare  (including  payment  under 
Part  A.  Part  B,  or  a  Medicare  HMO);  and 

(ii)  Is  otherwise  in  accordance  with 
applicable  law. 

4.  Section  220.4  is  proposed  to  be 
amended  by  revising  paragraphs  Cb)(2). 
(c)(2).  and  (c)(3)  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  220.4    Reasonable  terms  and  conditions 
of  healttt  plan  pennissible. 

***** 

(b)*   *   • 

***** 

(2)  Except  as  provided  by  10  U.S.C. 
1095,  this  part,  or  other  applicable  law, 
third  party  payers  are  not  required  to 
treat  claims  arising  from  services 
provided  in  or  through  facilities  of  the 
Uniformed  Services  more  favorably  than 
they  treat  claims  arising  from  services 
provided  in  other  facilities  or  by  other 
health  care  providers. 

(c)*  *   * 

(2)  Generally  applicable  utilization 
review  provisions.  (1)  Reasonable  and 
generally  applicable  provisions  of  a 
third  party  payer's  plan  requiring  pre- 
admission screening,  second  surgical 
opinions,  retrospective  review  or  other 
similar  utilization  review  activities  may 
be  permissible  grounds  to  refuse  or         « 
reduce  third  party  payment  if  such 
refusal  or  reduction  is  required  by  the 
third  party  payer's  plan. 

(ii)  Such  provisions  are  not 
permissible  if  they  are  applied  in  a 
manner  that  would  result  in  claims 
arising  from  services  provided  by  or 
through  facilities  of  the  Uniformed 
Services  being  treated  less  favorably 
than  claims  arising  from  services 
provided  by  other  hospitals  or 
providers. 

(iii)  Such  provisions  are  not 
permissible  if  they  would  not  affect  a 
third  party  payer's  obfigation  under  this 
part.  For  example,  concurrent  review  of 
an  inpatient  hospitalization  would 


UMI 


11638  Federal  Register /Vol.  63,  No.  46 /Tuesday,  March  10.  1998 /Proposed  Rules 


generally  not  affect  the  third  party 
payer's  obligation  because  of  the  DRG- 
based,  per-admission  basis  for 
calculating  reasonable  costs  under 
S  220.8(a)  (except  in  long  stay  outlier 
cases,  noted  in  §  220.8(a)(4)). 

(3)  Restrictions  in  HMO  plans. 
Generally  applicable  exclusions  in 
Health  Maintenance  Organization 
(HMO)  plans  of  non-emergency  or  non- 
urgent services  provided  outside  the 
HMO  (or  similar  exclusions)  are 
permissible.  However,  HMOs  may  not 
exclude  claims  or  refuse  to  certify 
emergent  and  urgent  services  provided 
within  the  HMO's  service  area  or 
otherwise  covered  non-emergency 
services  provided  out  of  the  HMO's 
service  area.  In  addition,  opt-out  or 
point-of-service  options  available  under 
an  HMO  plan  may  not  exclude  services 
otherwise  payable  under  10  U.S.C.  1095 
or  this  part. 

(d)  Procedures  for  establishing 
reasonable  terms  and  conditions.  In 
order  to  establish  that  a  term  or 
condition  of  a  third  party  payer's  plan 
is  permissible,  the  third  party  payer 
must  provide  appropriate 
documentation  to  the  facility  of  the 
Uniformed  Services.  This  includes, 
when  applicable,  copies  of  explanation 
of  benefits  (EOBs),  remittance  advice,  or 
payment  to  provider  forms.  It  also 
includes  copies  of  policies,  employee 
certificates,  booklets,  or  handbooks,  or 
other  documentation  detailing  the 
plan's  health  care  beneHts.  exclusions, 
limitations,  deductibles,  co-insurance, 
and  other  pertinent  policy  or  plan 
coverage  and  beneHt  information. 

5.  Section  220.7  is  proposed  to  be 
amended  by  revising  the  section 
heading  and  paragraph  (c)  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  220.7    Remedies  and  procedures. 

(c)  The  authorities  provided  by  31 
U.S.C.  3701,  et  seq.,  28  CFR  part  11,  and 
4  CFR  parts  101-104  regarding 
collection  of  indebtedness  due  the 
United  States  shall  be  available  to  effect 
collections  pursuant  to  10  U.S.C.  1095 
and  this  part. 

(d)  A  third  party  payer  may  not, 
without  the  consent  of  a  U.S. 
Government  official  authorized  to  take 
action  under  10  U.S.C.  1095  and  this 
part,  offset  or  reduce  any  payment  due 
under  10  U.S.C.  1095  or  this  part  on  the 
grounds  that  the  payer  considers  itself 
due  a  refund  from  a  facility  of  the 
Uniformed  Services.  A  request  for 
refund  must  be  submitted  and 
adjudicated  separately  from  any  other 
claims  submitted  to  the  third  party 
payer  under  10  U.S.C.  1095  or  this  part. 


6.  Section  220.8  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(2), 
(a)(6),  (e)(1).  (fl,  and  (h);  by 
redesignating  paragraph  (j)  as  paragraph 
(i)(l);  and  by  adding  a  new  paragraph 
(j)(2),  to  read  as  follows: 

{  220.8    Reasonable  costs. 

(a)  *  *  * 

(2)  Standardized  amount.  The 
standardized  amount  shall  be 
determined  by  dividing  the  total  costs  of 
all  inpatient  care  in  all  military 
treatment  facilities  by  the  total  number 
of  discharges.  This  will  produce  a  single 
national  standardized  amount.  The 
Department  of  E)efense  is  authorized, 
but  not  required  by  this  part,  to 
calculate  three  standardized  amounts, 
one  for  lar^  urban,  other  urban/rural, 
and  overseas  areas,  utilizing  the  same 
distinctions  in  identifying  the  first  two 
areas  as  is  used  for  CHAMPUS  under  32 
CFR  199.14(a)(1).  Using  this  applicable 
standardized  amount,  the  Department  of 
Defense  may  make  adjustments  for  area 
wage  rates  and  indirect  medical 
education  costs  (as  identified  in 
paragraph  (a)(4)  of  this  section), 
producing  for  each  inpatient  facility  of 
the  Uniformed  Services  a  facihty- 
specific  "adjusted  standardized 
amount"  (ASA). 


(6)  Outpatient  billings.  Outpatient 
billings  (including  those  for  ambulatory 
procedure  visits)  may,  but  are  not 
required  by  this  part,  to  be  subdivided 
into  two  categories: 

(i)  Professional  charges  (which  refers 
to  professional  services  provided  by 
physicians  and  certain  other  providers); 
and 

(ii)  Outpatient  services  (which  refers 
to  overhead  and  ancillary,  diagnostic 
and  treatment  services,  other  than 
professional  services  provided  in 
connection  with  the  outpatient  visit). 
***** 

(e)  Per  visit  rates.  (1)  As  authorized  by 
10  U.S.C.  1095(f)(2),  the  computation  of 
reasonable  costs  for  purposes  of 
collections  for  most  outpatient  services 
shall  be  based  on  a  per  visit  rate  for  a 
clinical  specialty  or  subspecialty.  The 
per  visit  charge  shall  be  equal  to  the 
outpatient  full  reimbursement  rate  for 
that  clinical  specialty  or  subspecialty 
and  includes  all  routine  ancillary 
services.  A  separate  charge  will  be 
calculated  for  cases  that  are  considered 
ambulatory  procedure  visits.  These  rates 
shall  be  updated  and  published 
annually.  As  with  inpatient  billing 
categories,  clinical  groups  representing 
selected  board  certified  specialties/ 
subspecialties  widely  accepted  by 
graduate  medical  accrediting 


organizations  such  as  the  Accreditation 
Council  for  Graduate  Medical  Education 
(ACGME)  or  the  American  Board  of 
Medical  Specialties  will  be  used  for 
ambulatory  billing  categories.  Related 
clinical  groups  may  be  combined  for 
purposes  of  billing  categories. 

•  *        *        •        • 

(f)  Ambulatory  procedure  visit  rates. 
A  separate  charge  will  be  calculated  for 
ambulatory  procedure  visits  (APVs). 
APVs  are  same  day  surgery  visits  and 
other  outpatient  visits  provided  by 
designated,  special  treatment  units  in 
facilities  of  the  Uniformed  Services. 
APV  rates  shall  be  based  on  the  total 
cost  of  immediate  (day  of  procedure) 
pre-procedure;  procedure;  and 
immediate  post-procedure  csae 
performed  in  the  ambulatory  procedure 
unit  setting  for  care  requiring  less  than 
24  hours  in  the  facility.  An  APV  is  not 
inpatient  care.  Initially,  a  single  rate 
will  be  established  for  all  types  of 
ambulatory  procedure  visits.  The 
Department  of  Defense  is  authorized, 
but  not  required  by  this  part,  to 
establish  multiple  ambulatory 
procedure  visit  reimbursement 
categories  based  on  the  clinic  or 
subspecialty  performing  the  ambulatory 
procedure.  The  average  cost  of  APVs 
will  be  published  annually. 

*  •        *        •        • 

(h)  Special  rule  for  ancillary  services 
ordered  by  outside  providers  and 
provided  by  a  facility  of  the  Uniformed 
Services.  If  a  Uniformed  Services  facility 
provides  certain  ancillary  services, 
prescription  drugs  or  other  procedures 
requested  by  a  source  other  than  a 
Uniformed  Services  facility  and  are  not 
incident  to  any  outpatient  visit  or 
inpatient  services,  the  reasonable  cost 
will  not  be  based  on  the  usual 
Diagnostic  Related  Group  (DRG)  or  per 
visit  rate.  Rather,  a  separate  standard 
rat?  shall  be  established  based  on  the 
cost  of  the  particular  services,  drugs,  or 
procedures  provided.  Effective  March  1, 
1998,  this  special  rule  applies  to  all 
services,  drugs  or  procedures  ordered  by 
an  outside  provider  and  provided  by  a 
faciUty  of  the  Uniformed  Services.  For 
such  ancillary  services  provided  prior  to 
March  1, 1998,  this  sp>ecial  rule  applies 
only  to  services,  drugs  or  procedures 
having  a  cost  of  at  least  $25.  The 
reasonable  cost  for  the  services,  drugs  or 
procedures  to  which  this  special  rule 
applies  shall  be  calculated  and  made  . 
available  to  the  public  annually. 
***** 

(j)*  *  * 

(2)  The  special  rule  set  forth  in 
paragraph  (j)(l)  of  this  section  expires 
September  30, 1997.  Effective  October  1, 
1997,  collections  for  health  care  services 
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provided  by  these  facilities  are  no 
longer  covered  by  this  part,  but  are 
covered  by  32  CFR  199.8  (CHAMPUS 
Double  Coverage). 

*        •        •        •        • 

7.  Section  220.9  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§220.9.    Rights  and  obligations  of 
beneflciailes. 

***** 

(c)  Obligation  to  disclose  information 
and  cooperate  with  collection  efforts.  (1) 
Uniformed  Services  beneficiaries  are 
required  to  provide  correct  information 
to  the  facility  of  the  Uniformed  Services 
regarding  whether  the  beneficiary  is 
covered  by  a  third  party  payer's  plan. 
Such  beneficiaries  are  also  required  to 
provide  correct  information  regarding 
whether  particular  health  care  services 
might  be  covered  by  a  third  party 
payer's  plan,  including  services  arising 
from  an  accident  or  workplace  injury  or 
illness.  In  the  event  a  third  party  payer's 
plan  might  be  applicable,  a  beneficiary 
has  an  obligation  to  provide  such 
information  as  may  be  necessary  to 
carry  out  10  U.S.C.  1095  and  this  part, 
including  identification  of  poUcy 
numbers,  claim  numbers,  involved 
parties  and  their  representatives,  and 
other  relevant  information. 

(2)  Uniformed  Services  beneficiaries 
are  required  to  take  other  reasonable 
steps  to  cooperate  with  the  efforts  of  the 
facility  of  the  Uniformed  Services  to 
make  collections  under  10  U.S.C.  1095 
and  this  part,  such  as  submitting  to  the 
third  party  payer  (or  other  entity 
involved  in  adjudicating  a  claim)  any 
requests  or  documentation  that  might  be 
required  by  the  third  party  payer  (or 
other  entity),  if  consistent  with  this  part, 
to  facilitate  payment  under  this  part. 

(3)  Intentionally  providing  false 
information  or  willfully  failing  to  satisfy 
beneficiary's  obligations  are  grounds  for 
disqualification  for  health  care  services 
from  facilities  of  the  Uniformed 
Services. 

8.  Part  220  is  further  proposed  to  be 
amended  by  redesignating  §  220.12  as 
§  220.14  and  by  adding  new  §§  220.12 
and  220.13  to  read  as  follows: 

§  220. 1 2    Special  rules  for  preferred 
provider  organizations. 

(a)  Statutory  requirement.  (1) 
Pursuant  to  the  general  duty  of  third 
party  payers  to  pay  under  10  U.S.C. 
1095(a)(1)  and  the  definitions  of  10 
U.S.C.  1095(h),  a  plan  with  a  preferred 
provider  organization  (PPO)  provision 
or  option  generally  has  an  obligation  to 
pay  the  United  States  the  reasonable 
costs  of  health  care  services  provided 
through  any  faciUty  of  the  Uniformed 


Services  to  a  Uniformed  Services 
beneficiary  who  is  also  a  beneficiary 
under  the  plan. 

(2)  This  section  provides  specific 
rules  for  applying  10  U.S.C.  1095  and 
this  part  in  the  context  of  plans  with  a 
PPO  provision  or  option. 

(b)  PPO  plan  exclusions  and 
limitations  impermissible.  Under  10 
U.S.C.  1095(b),  no  provision  of  any  plan 
with  a  PPO  provision  or  option  having 
the  effect  of  excluding  from  coverage  or 
limiting  payment  for  certain  care  if  that 
care  is  provided  through  a  facility  of  the 
Uniformed  Services  shall  operate  to 
prevent  collection  under  this  part. 

(c)  PPO  agreement  not  required.  The 
lack  of  a  PPO  agreement  or  the  absence 
of  privity  of  contract  between  a  plan 
with  a  preferred  provider  organization 
provision  or  option  and  a  facifity  of  the 
Uniformed  Services  is  not  a  permissible 
ground  for  refusing  or  reducing  payment 
by  the  plan.  The  lack  of  a  contractual 
relationship  between  the  plan  and  the 
facility  of  the  Uniformed  Services  may 
not  be  a  basis  for  the  plan  to  treat  a 
facility  of  the  Uniformed  Services  as  a 
non-PPO  provider  for  purposes  of  the 
plan's  PPO  payment  amount,  if  the 
faciUty  of  the  Uniformed  Services 
accommodates  the  plan's  fundamental 
price  and  utilization  review  standards 
for  its  PPO  provision  or  option,  as 
provided  in  this  section. 

(d)  Accommodation  ofPPO's 
fundamental  price  and  utilization 
review  standards.  A  plan's  duty  to  pay 
under  this  section  is  premised  on  the 
accommodation  by  the  facility  of  the 
Uniformed  Services  of  the  plan's 
fundamental  price  and  utilization 
review  standards  for  its  PPO  provision 
or  option,  as  provided  in  this  paragraph. 

(1)  A  facility  of  the  Uniformed 
Services  accommodates  a  plan's 
fundamental  PPO  price  standards  by 
accepting,  in  lieu  of  the  rates 
estabUshed  under  §  220.8,  the  plan's 
demonstrated  PPO  prevaiUng  rates  of 
payment  paid  to  preferred  providers  in 
the  same  geographic  area  for  the  same 
or  similar  aggregate  groups  of  services, 
if  such  rates  are,  in  the  aggregate,  less 
than  the  rates  established  under  §  220.8. 
The  determination  of  the  plan's  PPO 
prevailing  rates  shall  be  based  on  a 
review  of  all  rates,  including  the 
professional  and  technical  components, 
contained  in  all  vahd  contractual 
arrangements  with  facilities  and 
providers  in  the  PPO  network  for  the 
year  in  which  the  services  were 
rendered.  The  rates  for  any  specific 
ancillary  procedure  must  include  both 
professional  and  technical  components. 

(2)  A  facility  of  the  Uniformed 
Services  accommodates  a  plan's 
fundamental  PPO  utilization  review 


standards  by  complying  with  the 
reasonable  pretreatment,  concurrent,  or 
retrospective  review  procedures  that  are 
required  of  all  preferred  providers  under 
the  plan  and  by  accepting  denials  or 
reductions  of  requested  payment  that 
are  consistent  with  prevailing  standards 
in  the  geographic  area  for  medical 
necessity  and  proper  level  of  care  for  the 
services  involved. 

(e)  Examples  of  impermissible  PPO 
requirements.  PPO  requirements 
unnecessary  for  the  adiievement  of  the 
PPO's  fundamental  price  and  utiUzation 
review  standards  and  would  have  the 
effect  of  excluding  or  Umiting  payment 
to  a  facility  of  the  Uniformed  Services 
are  impermissible.  Examples  of  such 
impermissible  PPO  requirements  follow: 

fl)  A  requirement  that  a  PPO  provider 
accept  all  beneficiaries  of  the  PPO's 
plan.  A  facility  of  the  Uniformed 
Services  may  provide  health  care 
services  only  to  persons  with  eligibility 
established  pursuant  to  10  U.S.C. 

(2)  A  requirement  that  a  PPO  provider 
meet  particular  credentialing,  licensing, 
certification,  or  other  provider  selection 
requirements  intended  to  promote  good 
quality  of  care.  Facilities  of  the 
Uniformed  Services  comply  with  federal 
quality  standards  and  a  comprehensive 
system  of  provider  credentialing  and 
quality  assurance. 

(3)  A  requirement  that  PPO  providers 
restrict  patient  referrals  to  particular 
providers  in  the  PPO  network  or  order 
ancillary  services  only  from  particular 
providers.  Facilities  of  the  Uniformed 
Services  carry  out  patient  referrals  and 
the  ordering  of  ancillary  services  in 
accordance  with  applicable  Department 
of  Defense  rules  and  procedures. 

(4)  Any  other  PPO  requirement  that 
would  purport  to  require  a  facility  of  the 
Uniformed  Services,  in  order  to 
effectuate  the  legislative  purpose  of  10 
U.S.C.  1095,  to  act  in  a  manner 
inconsistent  with  the  basic  nature  of 
faciUties  of  the  Uniformed  Services. 

§  220.13    Spseial  rules  for  wortors' 
compensation  programs. 

(a)  Basic  rule.  Pursuant  to  the  general 
duty  of  third  party  payers  under  10 
U.S.C.  1095(a)(1)  and  the  definitions  of 
10  U.S.C.  1095(h),  a  workers' 
compensation  program  or  plan  generally 
has  an  obligation  to  pay  the  United 
States  the  reasonable  costs  of  health  care 
services  provided  in  or  through  any 
facility  of  the  Uniformed  Services  to  a 
Uniformed  Services  beneficiary  who  is 
also  a  beneficiary  under  a  workers' 
compensation  program  due  to  an 
employment  related  injury,  illness,  or 
disease.  Except  to  the  extent  modified  or 
supplemented  by  this  section,  all 
provisions  of  this  part  are  applicable  to 
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any  workers'  compensation  program  or 
plan  in  the  same  manner  as  they  are 
applicable  to  any  other  third  party 
payer. 

fb)  Special  rules  for  lump-sum 
settlements.  In  cases  in  which  a  lump- 
sum workers'  compensation  settlement 
is  made,  the  special  rules  established  in 
this  paragraph  (b)  shall  apply  for 
purposes  of  compliance  with  this 
section. 

(1)  Lump-sum  commutation  of  future 
benefits.  If  a  lump-sum  worker's 
compensation  award  stipulates  that  the 
amount  paid  is  intended  to  compensate 
the  individual  for  all  future  medical 
expenses  required  because  of  the  work- 
related  injury,  illness,  or  disease,  the 
Uniformed  Service  health  care  facility  is 
entitled  to  reimbursement  for  injury, 
illness,  or  disease  related,  future  health 
care  services  or  items  rendered  or 
provided  to  the  individual  up  to  the 
amount  of  the  lump-sum  payment. 

(2)  Lump-sum  compromise  settlement. 
(i)  A  lump  sum  compromise  settlement, 
unless  otherwise  stipulated  by  an 
official  authorized  to  take  action  under 
10  U.S.C.  1095  and  this  part,  is  deemed 
to  be  a  workers'  compensation  payment 
for  the  purpose  of  reimbursement  to  the 
facility  of  the  Uniformed  Services  for 
services  and  items  provided,  even  if  the 
settlement  agreement  stipulates  that 
there  is  no  liability  under  the  workers' 
compensation  law,  program,  or  plan. 

(iij  If  a  settlement  appears  to  represent 
an  attempt  to  shif^  to  the  facility  of  the 
Uniformed  Services  the  responsibility  of 
providing  uncompensated  services  or 
items  for  the  treatment  of  the  work- 
related  condition,  the  settlement  will 
not  be  recognized  and  reimbursement  to 
the  unformed  health  care  facility  will  be 
required.  For  example,  if  the  parties  to 
a  settlement  attempt  to  maximize  the 
amount  of  disability  benefits  paid  under 
workers'  compensation  by  releasing  the 
employer  or  workers'  compensation 
carrier  from  liability  for  medical 
expenses  for  a  particular  condition  even 
though  the  facts  show  that  the  condition 
is  work-related,  the  facility  of  the 
Uniformed  Services  must  be 
reimbursed. 

(iii)  Except  as  specified  in  paragraph 
(b)(2)(iv)  of  this  section,  if  a  lump-sum 
compromise  settlement  forecloses  the 
possibility  of  future  payment  or 
workers'  compensation  benefits, 
medical  expenses  incurred  by  a  facility 
of  the  Uniformed  Services  after  the  date 
of  the  settlement  are  not  reimbursable 
under  this  section. 

(iv)  As  an  exception  to  the  rule  of 
paragraph  (b)(2)(iii)  of  this  section,  if  the 
settlement  agreement  allocates  certain 
amounts  for  specific  future  medical 
services,  the  facility  of  the  Uniformed 


Services  is  raititled  to  reimbursement  for 
those  specific  services  and  items 
provided  resulting  from  the  work- 
related  injury,  illness,  or  disease  up  to 
the  amount  of  the  lump-sum  settlement 
allocated  to  future  expenses. 

(3)  Apportionment  of  a  lump-sum 
compromise  settlement  of  a  workers' 
compensation  claim.  If  a  compromise 
settlement  allocates  a  portion  of  the 
payment  for  medical  expenses  and  also 
gives  reasonable  recognition  to  the 
income  replacement  element,  that 
apportionment  may  be  accepted  as  a 
basis  for  determining  the  payment 
obligation  of  a  workers'  compensation 
program  or  plan  under  this  section  to  a 
facility  of  the  Uniformed  Services.  If  the 
settlement  does  not  give  reasonable 
recognition  to  both  elements  of  a 
workers'  compensation  award  or  does 
not  apportion  the  sum  granted,  the 
portion  to  be  considered  as  payment  for 
medical  expenses  is  computed  as 
follows:  Determine  the  ratio  of  the 
amount  awarded  (less  the  reasonable 
and  necessary  costs  incurred  in 
procuring  the  settlement)  to  the  total 
amount  that  would  have  been  payable 
under  workers'  compensation  if  the 
claim  had  not  been  compromised; 
multiply  that  ratio  by  the  total  medical 
expenses  incurred  as  a  result  of  the 
injury  or  disease  up  to  the  date  of 
settlement.  The  product  is  the  amount 
of  workers'  compensation  settlement  to 
be  considered  as  payment  or 
reimbursement  for  medical  expenses, 
(c)  Other  special  rules.  [Reserved] 
8.  Newly  Designated  §  220.14  is 
amended  by  removing  paragraph 
designations  (a)  through  (1),  by  revising 
the  definitions  of  "insurance,  medical 
service  or  health  plan,"  "Medicare 
supplemental  insurance  plan,"  "third 
party  payer,"  and  "third  party  payer 
plan,"  and  by  adding  and  placing  in 
alphabetical  order  new  definitions  of 
"ambulatory  procedure  visit," 
"Assistant  Secretary  of  Defense  (Health 
Affairs),"  "covered  beneficiaries," 
"preferred  provider  organization,"  and 
"workers'  compensation  program  or 
plan,"  to  read  as  follows: 

§220.14    Definitions. 

Ambulatory  procedure  visit.  An 
ambulatory  procedure  visit  is  a  type  of 
outpatient  visit  in  which  immediate 
(day  of  procedure)  pre-procedure  and 
immediate  post-procedure  care  require 
an  unusual  degree  of  intensity  and  are 
provided  in  an  ambulatory  procedure 
unit  (APU)  of  the  facility  of  the 
Uniformed  Services.  Care  is  required  in 
the  facility  for  less  than  24  hours.  An 
APU  is  specially  designated  and  is 
accounted  for  separately  from  any 
outpatient  clinic. 


Assistant  Secretary  of  Defense  (Health 
Affairs).  This  term  includes  any 
authorized  designee  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs). 
Automobile  liability  insurance.  *  *  * 
CHAMPUS  supplemental  plan.  *  *  * 
Covered  beneficiaries.  Covered 
beneficiaries  are  all  health  care 
beneficiaries  under  chapter  55  of  title 
10,  United  States  Code,  except  members 
of  the  Uniformed  Services  on  active 
duty. 

Facility  of  the  Uniformed  Services. 

*  *  * 

Healthcare  services.  *  *  • 
Inpatient  hospital  care.  *  *  * 
Insurance,  medical  service  or  health 
plan.  Any  plan  (including  any  plan, 
policy  program,  contract,  or  liability 
arrangement)  that  provides        < 
compensation,  coverage,  or 
indemnification  for  expenses  incurred 
by  a  beneficiary  for  health  or  medical 
services,  items,  products,  and  supplies. 
It  includes  but  is  not  limited  to: 

(1)  Any  plan  offered  by  an  insurer, 
reinsurer,  employer,  corporation, 
organization,  trust,  organized  health 
care  group  or  other  entity. 

(2)  Any  plan  for  which  the  beneficiary 
pays  a  premium  to  an  issuing  agent  as 
well  as  any  plan  to  which  the 
beneficiary  is  entitled  as  a  result  of 
employment  or  membership  in  or 
association  with  an  organization  or 
group. 

(3)  Any  Employee  Retirement  Income 
and  Security  Act  (ERISA)  plan. 

(4)  Any  Multiple  Employer  Trust 
(MET). 

(5)  Any  Multiple  Employer  Welfare 
Arrangement  (MEW A). 

(6)  Any  Health  Maintenance 
Organization  (HMO)  plan,  including  any 
such  plan  with  a  point-of-service 
provision  or  option. 

(7)  Any  individual  practice 
association  (IPA)  plan. 

(8)  Any  exclusive  provider 
organization  (EPO)  plan. 

(9)  Any  physician  hospital 
organization  (PHO)  plan. 

(10)  Any  integrated  delivery  system 
(IDS)  plan. 

(11)  Any  management  service 
organization  (MSO)  plan. 

(12)  Any  group  or  individual  medical 
services  account. 

(13)  Any  preferred  provider 
organization  (PPO)  plan  or  any  PPO 
provision  or  option  of  any  third  party 
payer  plan. 

(14)  Any  Medicare  supplemental 
insurance  plan. 

(15)  Any  automobile  liability 
insurance  plan. 

(16)  Any  no  fault  insurance  plan, 
including  any  personal  injury  protection 

'  plan  or  medical  payments  benefit  plan 
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for  personal  injuries  arising  from  the 
operation  of  a  motor  vehicle. 
Medicare  eligible  provider.  *   •  * 
Medicare  supplemental  insurance 
plan.  A  Medicare  supplemental 
insurance  plan  is  an  insurance,  medical 
service  or  health  plan  primarily  for  the 
purpose  of  supplementing  an  eligible 
person's  benefit  under  Medicare.  The 
term  has  the  same  meaning  as 
"Medicare  supplemental  policy"  in 
section  1882(g)(1)  of  the  Social  Security 
Act  (42  U.S.C.  1395ss)  and  42  CFR  part 
403,  subpart  B. 
No-fault  insurance.  *  *  * 
Preferred  provider  organization.  A 
preferred  provider  organization  (PPO)  is 
any  arrangement  in  a  third  payer  plan 
under  which  coverage  is  limited  to 
services  provided  by  a  select  group  of 
providers  who  are  members  of  the  PPO 
or  incentives  (for  example,  reduced 
copayments)  are  provided  for 
beneficiaries  under  the  plan  to  receive 
health  care  services  from  the  members 
of  the  PPO  rather  than  from  other 
providers  who,  although  authorized  to 
be  paid,  are  not  included  in  the  PPO. 
However,  a  PPO  does  not  include  any 
organization  that  is  recognized  as  a 
health  maintenance  organization. 

Third  party  payer.  A  third  party  payer 
is  an  entity  that  provides  an  insurance, 
medical  service,  or  health  plan  by 
contract  or  agreement.  It  includes  but  is 
not  limited  to: 

(1)  State  and  local  governments  that 
provide  such  plans. 

(2)  Insurance  underwriters  or  carriers. 

(3)  Private  employers  or  employer 
groups  offering  self-insured  or  partially 
self-insured  medical  service  or  health 
plans. 

(4)  Automobile  liability  insurance 
underwriter  or  carrier. 

(5)  No  fault  insiu-ance  underwriter  or 
carrier. 

(6)  Workers'  compensation  program  or 
plan  sponsor,  underwriter,  carrier,  or 
self-insurer. 

Third  party  payer  plan.  A  third  party 
payer  plan  is  any  plan  or  program 
provided  by  a  third  party  payer,  but  not 
including  an  income  or  wage 
supplemental  plan. 

Uniformed  Services  beneficiary. 

•  •  • 

Workers'  compensation  program  or 
plan.  A  workers'  compensation  program 
or  plan  is  any  program  or  plan  that 
provides  compensation  for  loss,  to 
employees  or  their  dependents, 
resulting  from  the  injury,  disablement, 
or  death  of  an  employee  due  to  an 
employment  related  accident,  casualty 
or  disease.  The  common  characteristic 
of  such  a  plan  or  program  is  the 
provision  of  compensation  regardless  of 
fault,  in  accordance  with  a  delineated 


schedule  based  upon  loss  or  impairment 
of  the  worker's  wage  earning  capacity, 
as  well  as  indemniRcation  or 
compensation  for  medical  expenses 
relating  to  the  employment  related 
injury  or  disease.  A  workers' 
compensation  program  or  plan  includes 
any  such  program  or  plan: 

(1)  Operated  by  or  under  the  authority 
of  any  law  of  any  State  (or  the  District 
of  Columbia,  American  Samoa,  Guam, 
Puerto  Rico,  and  the  Virgin  Islands). 

(2)  Operated  through  an  insurance 
arrangement  or  on  a  self-insured  basis 
by  an  employer. 

(3)  Operated  under  the  authority  of 
the  Federal  Employees  Compensation 
Act  or  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act. 

Dated:  March  4, 1998. 
L.M.B]riiuiii, 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

[FR  Doc.  98-6076  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  500IMM  M 


DEPARTMErfT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD08-96-048] 

Drawbridge  Operating  Regulation; 
Tchefuncta  River,  LA 

AGENCY:  Coast  Guard.  DOT. 

action:  Notice;  withdrawal  of  proposed 
rule. 

summary:  The  Coast  Guard  is 
withdrawing  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  the 
regulation  for  the  draw  of  the  swing 
span  bridge  across  the  Tchefuncta  River, 
mile  2.5,  near  Madisonville,  St. 
Tammany  Parish,  Louisiana.  The 
proposed  rule  did  not  meet  the 
reasonable  needs  of  navigation.  The 
Coast  Guard  is  withdrawing  the  notice 
of  proposed  rulemaking  and  terminating 
this  rulemaking. 

DATES:  The  proposed  rule  is  withdrawn 
effective  March  10. 1998. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Hale  Boggs  Federal  Building,  room 
1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
Commander  (ob)  maintains  the  pubUc 
docket  for  this  rulemaking. 


FOR  FURTHER  ir^ORMATION  CONTACT: 
Mr.  David  Frank,  Bridge  Administration 
Branch,  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street. 
New  Orleans,  Louisiana,  70130-3396. 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  November  22, 1996.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (61  FR  59396).  The  NPRM 
proposed  to  require  that  the  draw  of  the 
swing  span  bridge  across  the  Tchefuncta 
River,  mile  2.5.  at  Madisonville  will 
open  on  demand:  except  that  from  5 
a.m.  until  8  p.m.  the  draw  would  open 
only  on  the  hovu.  Presently,  the  draw  is 
required  to  open  on  signal;  except  that 
from  5  a.m.  until  8  p.m.  the  draw  opens 
on  the  hour  and  half-hour. 

The  Coast  Guard  received  22  letters  in 
response  to  the  NPRM.  Seventeen  of  the 
letters  were  in  opposition  to  the  new 
proposed  rule  based  on  the  fact  that  the 
majority  of  the  waterway  users  are 
sailing  vessels  with  single  screw 
propulsion  which  cannot  maneuver 
easily  raising  safety  concerns.  The 
bridge  owner  has  not  addressed  the 
concerns  of  these  objectors,  offered  an 
alternative  proposal,  or  pursued  the 
matter  any  further.  No  other  parties 
submitted  alternative  proposals. 

The  Coast  Guard  agreed  with  the 
comments  that  the  proposal  was  too 
burdensome  and  did  not  meet  the 
reasonable  needs  of  vessel  traffic.  The 
Louisiana  De{)artment  of  Transportation 
and  Development  has  not  offered  an 
alternative  proposal.  The  Coast  Guard 
is,  therefore,  withdrawing  the  notice  of 
proposed  rulemaking  and  terminating 
further  rulemaking  on  this  proposal 
{CGD08-96-048). 

Dated:  February  23,  1998. 

T.W.  Josiah, 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  98-6009  Filed  3-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CQD08  M  033,  CQD08-«5-011] 

Drawtnldge  Operating  Regulation;  Gulf 
Intracoastal  Waterway,  LA 

agency:  Coast  Guard.  DOT. 

action:  Notice;  withdrawal  of  proposal 
rules. 
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summary:  The  Coast  Guard  is 
withdrawing  two  notices  of  proposed 
rulemaking  to  amend  the  regulation  for 
the  draw  of  the  vertical  lift  highway 
bridge  across  the  Gulf  Intracoastal 
Waterway,  mile  35.6.  west  of  Harvey 
Locks,  near  Larose,  Lafourche  Parish. 
Louisiana.  The  proposed  rules  did  not 
meet  the  reasonable  needs  of  navigation. 
The  Coast  Guard  is  withdrawing  the 
notices  of  proposed  rulemaking  and 
terminating  these  rulemakings. 
DATES:  The  proposed  rules  are 
withdrawn  effective  March  10,  1998. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  these  notices 
are  available  for  inspection  or  copying 
at  the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Hale  Hoggs  Federal  Building,  room 
1313.  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
Commander  (ob)  maintains  the  public 
docket  for  these  proposed  rulemakings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Frank,  Bridge  Administration 
Branch,  Commander  (ob),  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana,  70130-3396, 
telephone  number  504-589-2965. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  December  7,  1994,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (59  FR  63068).  The  NPRM 
proposed  to  change  the  regulation 
governing  the  operation  of  the  vertical 
lift  span  drawbridge  across  the  Gulf 
Intracostal  Waterway,  mile  35.6,  at 
Larose,  Lafourche  Parish,  Louisiana,  to 
require  that  from  7  a.m.  to  8:30  a.m.  and 
from  4:30  p.m.  to  6  p.m.  Monday 
through  Friday,  except  Friday  holidays, 
the  draw  of  the  bridge  would  remain 
closed  to  navigation  for  passage  of 
vehicular  traffic  during  peak  traffic 
periods.  At  all  other  times  the  draw 
would  open  on  signal  for  passage  of 
vessels.  Presently,  the  draw  is  required 
to  open  on  signal  at  all  times. 

Tne  Coast  Guard  received  10  letters  in 
response  to  the  NPRM  objecting  to  the 
proposed  rule.  Many  of  the  objectors 
who  were  associated  with  the  local 
school  stated  that  the  bridge  would 
reopen  after  an  extended  closure  30 
minutes  before  the  start  of  school 
possibly  affecting  the  ability  of  students 
to  arrive  at  school  on  time.  The 
applicant  was  given  an  opportunity  to 
address  the  objections.  The  applicant 
modified  their  proposal  and  resubmitted 
a  new  request  for  a  proposed  rule. 


Inadvertently,  a  second  NPRM  was 
published  in  the  Federal  Register  (60 
FR  40139)  on  August  7,  1995,  instead  of 
a  Supplementary  Notice  of  Proposed 
Rulemaking  (SNPRM).  Additionally,  the 
original  NPRM  was  never  withdrawn. 
The  second  NPRM  proposed  to  change 
the  regulation  governing  the  operation 
of  the  vertical  lift  span  drawbridge 
across  the  Gulf  Intracoastal  Waterway, 
mile  35.6,  at  Larose,  Lafourche  Parish, 
Louisiana,  to  require  that  from  7  a.m.  to 
9  a.m.  and  from  4:30  p.m.  to  6  p.m. 
Monday  through  Friday,  except  Federal 
hoUdays,  the  draw  of  the  bridge  would 
remain  closed  to  navigation  for  passage 
of  vehicular  traffic  during  peak  traffic 
periods.  At  all  other  times  the  draw 
would  open  on  signal  for  passage  of 
vessels.  Presently,  the  draw  is  required 
to  open  on  signal  at  all  times. 

Two  letters  of  objection  were  received 
in  response  to  the  second  NPRM.  These 
objections  were  from  waterway  interests 
stating  that  the  closure  would  increase 
the  risk  of  accidents  by  vessels  having 
to  wait  for  bridge  openings  while 
vehicles  have  an  alternate  route  across 
the  waterway.  These  concerns  were 
forwarded  to  the  applicant  to  attempt  to 
reach  an  acceptable  solution.  The 
applicant  has  not  addressed  the 
concerns  of  these  objectors  or  offered  an 
alternative  proposal. 

The  Coast  Guard  is,  therefore, 
withdrawing  the  notices  of  proposed 
rulemaking  and  terminating  further 
rulemaking  on  proposals  (CGD08-94- 
033  and  CGD08-95-011). 

Dated:  February  18,  1998. 

T.W.  Josiah, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  98-6008  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  491fr-14-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD08-97.^7] 

Drawbridge  Operating  Regulation; 
Lake  Ponlchartrain,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice;  withdrawal  of  proposed 

rule. 

SUMMARY:  The  Coast  Guard  is 
withdrawing  a  notice  of  proposed 
rulemaking  to  amend  the  regulation  for 
the  draws  of  the  north  bascule  twin 
span  highway  bridges  across  Lake 
Pontchartrain,  between  Metairie, 
Jefferson  Parish,  Louisiana,  and 
Mandeville,  St.  Tammany  Parish, 


Louisiana.  The  proposed  rule  did  not 
meet  the  reasonable  needs  of  navigation. 
The  Coast  Guard  is  withdrawing  the 
notice  of  proposed  rulemaking  and 
terminating  this  rulemaking. 

DATES:  This  notice  is  effective  March  10, 
1998. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District.  Bridge  Administration  Branch, 
Hale  Boggs  Federal  Building,  room 
1313,  501  Magazine  Street,  New 
Orleans.  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
Commander  (ob)  maintains  the  public 
docket  for  this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Frank,  Bridge  Administration 
Branch,  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans.  Louisiana,  70130-3396, 
telephone  number  504-589-2965. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

On  April  4, 1997,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (62  FTl  16122).  The  NPRM 
proposed  to  authorize  the  draws  in  the 
north  bascule  twin  span  highway 
bridges  across  Lake  Pontchartrain, 
between  Metairie,  Jefferson  Parish, 
Louisiana,  and  Mandeville,  St. 
Tammany  Parish,  Louisiana  to  remain 
closed  to  navigation  from  June  9, 1997, 
until  October  10, 1997,  except  on 
alternating  weekends.  On  alternating 
weekends  during  this  period  when  work 
was  not  being  conducted,  the  draws 
would  open  if  3  hours  notice  was  given. 
This  action  was  necessary  to  facilitate 
the  cleaning  and  painting  of  the  bascule 
structures. 

The  Coast  Guard  received  3  letters  in 
response  to  the  NPRM  objecting  to  the 
proposed  rule.  The  objectors  believed 
twelve  day  closures  of  the  bridge  would 
detrimentally  effect  business  on  the 
waterway.  Tbe  applicant  was  given  an 
opportunity  to  address  the  objections. 
During  this  time  period,  the  applicant 
determined  that  he  would  be  unable  to 
accomplish  the  scope  of  working  during 
the  given  time  frame  and  decided  to 
postpone  the  maintenance.  The 
applicant  has  since  consulted  with  the 
objectors  and  has  adjusted  his  scope  of 
work  which  will  no  longer  require  a 
temporary  rule. 

The  Coast  Guard  is,  therefore, 
withdrawing  the  notice  of  proposed 
rulemaking  and  terminating  further 
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rulemaking  on  the  proposal  (CGD08- 
97-007). 

Dated:  February  18, 1998.        • 
T.W.  Josiah, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  98-6006  Filed  3-9-98;  8:45  am) 

BILUNO  CODE  4t10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH-»-1-6823b;  A-1-^RL-5969-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Revised  Regulations  and 
Source-Specific  Reasonably  Available 
Control  Technology  Plans  Controlling 
Volatile  Organic  Compound  Emissions 
and  Emission  Statement  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of  New 
Hampshire.  These  revisions  consist  of 
the  State's  volatile  organic  compound 
(VOC)  regulations  in  Chapter  Env-A 
1204  (except  1204.06).  certain  testing 
and  monitoring  requirements  in  Chapter 
Env-A  800,  and  recordkeeping  and 
reporting  requirements  in  Chapter  Env- 
A  900,  all  of  which  require  the 
implementation  of  reasonably  available 
control  technology  (RACT)  for  certain 
sources  of  volatile  organic  compounds 
(VOCs),  as  required  by  the  Clean  Air 
Act.  These  revisions  also  consist  of 
source  specific  VOC  RACT 
determinations  for  L.W.  Packard  and 
Company,  Textile  Tapes  Corporation, 
and  Kalwall  Corporation.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
EPA  is  approving  the  State's  SIP 
revisions  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  these  amendments  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  relevant  adverse  comments,  the 
direct  final  rule  will  not  take  eff'ect  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 


in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  oa 
or  before  April  9, 1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Deputy  Director,  Office 
of  Ecosystem  Protection  (mail  code 
CAA),  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg.. 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA  and  Air  Resources 
Division,  Department  of  Environmental 
Services,  64  North  Main  Street,  Caller 
Box  2033.  Concord,  NH  03302-2033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Cosgrove,  (617)  565-9451. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  February  9, 1998. 
John  P.  DeViUars, 
Regional  Administrator.  Region  I. 
[FR  Doc.  98-5315  Filed  3-9-98;  8:45  am) 
BILUNG  CODE  6S«0-80-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[AR-2-2-6972b;  FRL-6954-3] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants  Arkansas;  Revisions  of 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
approve  a  recodification  and  revisions 
of  the  regulations  for  the  Arkansas  Plan 
for  Designated  Facilities  and  Pollutants 
{111(d)  Plan)  under  section  111(d)  of  the 
Federal  Clean  Air  Act.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  EPA  is  approving  this  revision 
to  the  Arkansas  111(d)  Plan  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  The 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 


EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn,  and 
all  public  comments  received  during  the 
30-day  comment  period  set  forth  below 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  9, 
1998. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Plaiming 
Section,  at  the  EPA  Region  6  oifice 
listed  below.  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  worlung  days  in  advance. 

Environmental  Protection  Agency, 
Region  6.  Air  Planning  Section  (6PD-L). 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  Division  of  Air 
Pollution  Control,  8001  National  Drive. 
P.O.  Box  8913.  Little  Rock.  Arkansas 
72219-8913. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deese  of  the  Air  Planning  Section  (6PD- 
L)  at  (214)  665-7253  of  the  EPA  Region 
6  Office  and  at  the  address  above. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the 
Rules  and  Regulations  section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401-767  Iq. 
Dated:  January  15.  1998. 
Lynda  F.  Carroll, 

Acting  Regional  Administrator.  Region  6. 
IFR  Doc.  98-5849  Filed  3-9-98;  8:45  am) 

BILLING  CODE  6660  60  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50630;  FRL-5765-e] 
RIN  2070-AB27 

Sinorhizobium  MelUoti  Strain  RMBPC- 
2;  Proposed  Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  microorganism 
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described  as  Sinorhizobium  meliloti 
strain  RMBPC-2  which  is  the  subject  of 
premanufacture  notice  (PMN)  P-92- 
403.  This  proposal  would  require 
certain  persons  who  intend  to 
manufacture,  import,  or  process  this 
microorganism  for  a  significant  new  use 
to  notify  EPA  at  least  90  days  before 
commencing  any  manufacturing, 
importing,  or  processing  activities  for  a 
use  designated  by  this  SNUR  as  a 
significant  new  use.  The  required  notice 
would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
use  and.  if  necessary,  to  prohibit  or  limit 
that  activity  before  it  can  occur. 
DATES:  Written  comments  must  be 
received  by  EPA  by  April  9, 1998. 
ADOWtMK:  Each  comment  must  bear 
the  docket  control  number  OPPTS- 
50630.  All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
G-099,  East  Tower,  Washington,  DC 
20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic@epamail.epa.gov.  Follow  the 
instructions  under  Unit  VII.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  portion.  This  claim  must  be  made 
at  the  time  that  the  information  is 
submitted  to  EPA  .  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim,  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St..  SW.; 
Washington,  IX  20460,  telephone:  (202) 
554-1404,  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epamail.epa.gov. 
SUPPLBKNTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 


Register-Environmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

This  proposed  SNUR  would  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  the 
microorganism  identified  in  PMN  P-92- 
403  for  the  significant  new  uses 
designated  herein.  The  required  notice 
would  provide  EPA  with  information 
with  which  to  evaluate  an  intended  use 
and  associated  activities. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use".  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  determines  that  a 
use  of  a  chemical  substance  is  a 
significant  new  use,  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
chemical  substance  for  that  use.  Section 
26(c)  of  TSCA  authorizes  EPA  to  take 
action  under  section  5(a)(2)  of  TSCA 
with  respect  to  a  category  of  chemical 
substances.  EPA  interprets  the 
definition  of  "chemical  substance" 
under  TSCA  to  include  intergeneric 
microorganisms  as  stated  in  the  Federal 
Register  of  April  11,  1997  (62  FR  17913) 
(FRL-5577-2),  )une  26,  1986  (51  FR 
23324),  and  December  31,  1984  (49  FR 
50886). 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  under  section 
5(a)(1)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  section  5(b) 
and  (d)(1),  the  exemptions  authorized 
by  section  5(h)(1),  (h)(2),  (h)(3),  and 
(h)(5),  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e),  5(f}.  6,  or  7  to  control 
the  activities  for  which  it  has  received 
a  SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  Identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
TSCA  section  12(b)  appear  at  40  CFR 
part  707. 


n.  Applicability  of  General  Provisions 

General  regulatory  provisions 
applicable  ft>  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  On  July  27, 
1988 (53  FR  28354)  and  July  27, 1989 
(54  FR  31298),  EPA  promulgated 
amendments  to  the  general  provisions 
which  apply  to  this  SNUR.  In  the 
Federal  Register  of  August  17, 1988  (53 
FR  31248),  EPA  promulgated  a  "User 
Fee  Rule"  (40  CFR  part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
SNUR  notices  to  submit  certain  fees  to 
EPA  are  discussed  in  detail  in  that 
Federal  Register  document.  Interested 
persons  should  refer  to  these  documents 
for  further  information. 

III.  Background 

EPA  interprets  the  definition  of 
"chemical  substance"  under  TSCA  to 
include  intergeneric  microorganisms.  In 
the  Federal  Reigister  of  December  31, 
1984  (49  FR  50880),  EPA  published  a 
notice  document  entitled  "Proposed 
Pohcy  Regarding  Certain  Microbial 
Products",  where  EPA  discussed  how 
reporting  requirements  of  section  5  of 
TSCA  could  be  applied  to 
microorganisms.  This  document  was 
published  as  part  of  another  notice 
document  entitled  "Proposal  for  a 
Coordinated  Framework  for  Regulation 
of  Biotechnology",  which  was 
published  in  the  Federal  Register  of 
December  31, 1984  (49  FR  50856)  by  the 
Office  of  Science  and  Technology  Policy 
(OSTP).  In  the  Federal  Register  of  Jiuie 
26,  1986  (51  FR  23313),  EPA  published 
a  notice  document  entitled  "Statement 
of  Policy,  Microbial  Products  Subject  to 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  and  the  Toxic 
Substances  Control  Act",  in  which  EPA 
stated  that  intergeneric  microorganisms 
would  be  considered  "new"  for 
purposes  of  section  5  of  TSCA.  This 
document  was  published  as  part  of 
another  notice  document  entitled 
"Coordinated  Framework  for  Regulation 
of  Biotechnology",  which  was 
published  in  the  Federal  Register  of 
June  26,  1986  (51  FR  23302)  by  OSTP. 
In  the  Federal  Register  of  April  11, 1997 
(62  FR  17910)  (FRL-5577-2)  EPA 
published  a  final  rule  entitled 
"Microbial  Products  of  Biotechnology; 
Final  Regulation  Under  the  Toxic 
Substances  Control  Act",  in  which  EPA 
reiterated  that  TSCA  applies  to 
intergeneric  microorganisms. 

In  1992,  Research  Seeds,  Inc.  (the 
company),  located  in  St.  Joseph,  MO, 
submitted  several  PMNs  to  EPA 
pursuant  to  section  5(a)  of  TSCA  for 
various  intergeneric  strains  of 
Rhizobium  meliloti.  Rhizobium  meliloti 
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has  been  renamed  as  Sinorhizobium 
meliloti.  The  company  conducted 
several  small  and  large  scale  Held  trials 
with  various  of  these  strains,  including 
the  microorganism  which  is  the  subject 
of  PMN  P-92-403.  These  field  trials  are 
subject  to  a  consent  order  issued  by  EPA 
pursuant  to  its  authority  under  section 
5(e)  of  TSCA.  The  consent  order,  as 
amended,  limited  use  by  the  company 
of  the  intergeneric  strains  of  Rhizobium 
meliloti,  including  P-92-403,  to  specific 
sites  and  only  for  research  and 
development  (R&D)  purposes.  The 
consent  order  ("the  order")  went  into 
effect  on  April  28, 1992,  and  was 
subsequently  modified  on  June  21, 
1993.  November  22,  1993,  April  4,  1994. 
and  May  4, 1995  to  permit  additional 
field  trials  at  different  sites. 

On  May  26. 1994,  Research  Seeds. 
Inc.  submitted  a  request  to 
commercialize  Rhizobium  meliloti 
strain  RMBPC-2  (PMN  P-92-403).  On 
January  4, 1995.  a  subcommittee  of  the 
Biotechnology  Science  Advisory 
Committee  (BSAC)  met  to  review  the 
Agency's  draft  risk  assessment.  The 
BSAC  submitted  its  report  on  March  6, 
1995.  The  Agency's  risk  assessment,  the 
report  of  the  BSAC  Subcommittee,  and 
other  materials  relevant  to  EPA's  review 
are  included  in  the  public  docket  for 
this  matter  (see  Unit  VII.  of  this 
preamble).  The  Agency's  risk 
assessment  and  the  recommendations  of 
the  BSAC  report  are  summarized  in  Unit 
III.  of  this  preamble. 

On  September  16, 1997,  EPA 
modified  the  order  for  P-92-403 
allowing  limited  manufacture,  import, 
and  processing  for  commercial 
purposes.  The  order  requires  that  the 
company  submit  a  significant  new  use 
notice  (SNUN)  to  EPA  at  least  90  days 
before  manufacture,  processing,  or 
importation  of  P-92-403  will  exceed  a 
production  volume  of  500,000  pounds 
(lbs)  during  any  consecutive  12-month 
period. 

Because  the  order  appHes  only  to  the 
company,  once  the  substance  is  on  the 
TSCA  Chemical  Substances  Inventory 
(maintained  by  EPA  pursuant  to  section 
8{a)  of  TSCA),  it  is  no  longer  a  "hew" 
chemical  substance  subject  to  PMN 
requirements.  Therefore,  any  other 
manufacturer,  importer,  or  processor 
may  commercialize  the  microorganism 
without  restriction  unless  EPA  takes 
independent  action  to  regulate  the 
substance.  The  purpose  of  this  SNUR  is 
to  extend  the  requirements  of  the  TSCA 
section  5(e)  consent  order  to  all 
manufacture^  and  importers  of  this 
particular  microorganism. 

If  the  SNUR  were  to  allow  several 
manufacturers  or  importers  to 
manufacture  or  import  up  to  500,000  lbs 


of  the  microorganism  during  any 
consecutive  12-month  period  without 
further  notification,  much  more  than 
500,000  lbs  of  the  microorganism  could 
be  produced  in  a  single  year.  Under  the 
terms  of  such  a  SNUR  the  potential 
would  exist  for  the  microorganism  to 
penetrate  the  entire  market  of  inoculant 
on  alfialfa  seed  without  any  further 
notification  to  EPA.  Before  allowing  any 
potential  environmental  releases  of  the 
microorganism  above  500,000  lbs  in  a 
12-month  period,  EPA  wants  to  evaluate 
further  the  need  for  any  additional 
testing  of  Sinorhizobium  meliloti  strain 
RMBPC-2  (see  Unit  in.D.2.  of  this 
preamble).  This  was  the  basis  for 
allowing  only  limited  commercial 
production  under  the  terms  of  a  TSCA 
section  5(e)  consent  order  and 
proposing  this  rule. 

To  ensure  that  no  potential 
environmental  releases  of  the 
microorganism  above  500,000  lbs  in  a 
12-month  period  occur  before  EPA 
receives  90-day  notification,  EPA  is 
proposing  the  SNUR  as  follows:  Any 
manufacturer  or  importer  who  has  not 
previously  submitted  a  premanufacture 
notice  or  significant  new  use  notice  for 
this  microorganism  must  submit  a 
significant  new  use  notice  90  days 
before  engaging  in  any  commercial- 
activity,  while  any  manufacturer  or 
importer  who  has  previously  submitted 
a  premanufacture  notice  or  a  significant 
new  use  notice  for  this  microorganism 
must  submit  a  significant  new  use 
notice  before  manufacturing,  importing, 
or  processing  greater  than  a  maximum 
production  volume  of  500,000  lbs  in  any 
consecutive  12-month  period.  If  and 
when  EPA  receives  a  significant  new 
use  notice  for  this  microorganism,  it 
will  evaluate  the  need  for  further 
environmental  testing  based  on  the 
information  in  the  notice  and  all  other 
available  relevant  information. 

A.  Identity  of  the  Microorganism 

Rhizobium  meliloti  was  reclassified  in 
1994  as  Sinorhizobium  meliloti  (De 
Lajudie  et  al.,  1994,  see  Unit  IX.l.  of  this 
preamble).  The  microorganism  which  is 
the  subject  of  the  consent  order 
modification  is  now  identified  as 
Sinorhizobium  meliloti  strain  RMBPC- 
2.  Because  only  the  taxonomic 
designation  of  the  microorganism  has 
changed,  and  not  the  microorganism 
itself,  Sinorhizqbium  meliloti  strain 
RMBPC-2,  is  identical  to  that  which 
was  the  subject  of  PMN  P-92-403,  and 
continues  to  be  covered  by  the  consent 
order. 

B.  Use 

The  company  intends  to  use  the 
microorganism  as  an  inoculant  on 


alfalfa  seed.  The  microorganism  will 
initially  be  sold  in  a  clay-based  carrier 
directly  to  farmers  for  use  in  coating 
their  own  alfalfa  seed  prior  to  planting, 
and  subsequently,  if  commercially 
successful,  would  be  sold  to  seed 
processors  for  use  in  coating  alfalfa  seed 
prior  to  sale  of  the  seed  to  farmers.  The 
company  plans  to  sell  strain  RMBPC-2 
as  an  alfalfa  seed  inoculant  in  all  states, 
as  well  as  for  export.  According  to  the 
commercialization  request  submitted  by 
the  company  to  EPA,  the  company 
initially  plans  to  produce  no  more  than 
27,000  lbs  of  inoculant  packaged  in 
individual  8  ounce  (oz)  bags  during  the 
first  year  of  commercial  manufacture. 
This  would  be  sufficient  to  treat 
approximately  3.2  million  lbs  of  alfalfa 
seed  or  approximately  178,000  acres. 
The  bags  would  be  sold  directly  to 
farmers  who  would  treat  their  own 
alfalfa  seed  prior  to  planting.  During  the 
second  year  of  commercial  manufacture, 
the  company  plans  to  produce  54,000 
lbs  of  inoculant  packaged  in  individual 
8  oz  bags.  This  would  be  sufficient  to 
treat  approximately  6.4  million  lbs  of 
seed  or  approximately  355,000  acres. 
The  company  projects  that  their 
production  of  the  inoculant  could  reach 
500.000  lbs  by  the  third  year  of 
commercialization. 

The  following  is  a  summary  of  the 
determinations  reached  on  each  major 
issue  addressed  in  development  of  the 
risk  assessment  for  this  microorganism. 
A  complete  discussion  of  each 
component  of  the  risk  assessment  is 
included  in  the  final  document  entitled 
"Risk  Assessment:  Commercialization 
Request  for  P-92-403  Sinorhizobium 
[Rhizobium)  meliloti  strain  RMBPC-2", 
which  is  included  in  the  public  docket 
OPPTS-51786  for  this  matter. 

C.  Human  Health  Issues 

Concerns  about  human  health  effects 
associated  vn\h  strain  RMBPC-2  relate 
to  three  issues:  Concern  about  inherent 
pathogenicity  or  toxicity  of  naturally- 
occurring  strains  of  Sinorhizobium 
meliloti,  the  ability  of  the  introduced 
DNA  to  impart  pathogenic  properties  to 
Sinorhizobium  meliloti  strain  RMBPC- 
2.  and  the  ability  of  the  introduced 
antibiotic  resistance  genes  to  transfer  to 
other  microorganisms  which  are  human 
pathogens. 

The  BSAC  subcommittee  stated  that 
"there  is  no  likelihood  that  naturally- 
occurring  members  of  the  species 
Rhizobium  meliloti  could  colonize 
humans  or  have  human  pathogenic  and/ 
or  toxic  effects".  Similarly,  the 
subcommittee  concluded  that  there  was 
no  likelihood  that  the  introduced  gene 
fragments  "could  change  the  behavior  of 
RMBPC-2  with  regard  to  human 
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pathogenicity  or  toxicity" 
(Biotechnology  Science  Advisory 
Committee,  page  9,  1995,  see  Unit  IX.2. 
of  this  preamble).  The  conclusions  of 
the  BSAC  subcommittee  and  of  the  risk 
assessment  with  respect  to  each  of  these 
issues  are  summarized  in  Unit  III.C.l., 
C.2..  and  C.3.  of  this  preamble. 

1.  Inherent  pathogenicity  of 
Sinorhizobium  meliloti.  Naturally 
occurring  strains  of  Sinorhizobium 
meliloti  have  been  in  use  in  the  United 
States  as  commercial  seed  inoculants  for 
over  100  years.  A  thorough  search  for 
references  to  pathogenic  effects  of  these 
microorganisms  has  not  disclosed  any 
reports  of  adverse  human  health  effects. 

2.  Pathogenic  properties  of 
Sinorhizobium  meliloti.  The  genetic 
material  introduced  into  the  host  strain 
to  produce  strain  RMBPC-2  is  very 
wrell-characterized  and  contains  no 
sequences  encoding  for  toxin 
production  or  for  traits  associated  with 
an  ability  to  colonize  humans  or  cause 
mammaUan  pathogenicity. 

3.  Transfer  of  antibiotic  resistance 
traits  to  human  pathogens.  There  is  a 
very  low  probability  of  transfer  of  the 
aadA  gene,  which  encodes  for  resistance 
to  the  antibiotics  streptomycin  and 
spectinomycin,  to  other  n>icroorganisms 
which  are  potential  human  pathogens. 
This  is  due  to  two  reasons:  The  aadA 
gene  fragment  is  stably  inserted  into  the 
second  megaplasmid  of  Sinorhizobium 
meliloti.  Megaplasmids  are  such  large 
genetic  segments  that  they  are  often 
referred  to  as  "mini-chromosomes".  As 
such,  their  ability  to  transfer  into  other 
microorganisms,  even  to  other  closely 
related  species,  is  very  limited,  and 
Sinorhizobium  meliloti  does  not  share 
habitats  with  other  microorganisms 
which  are  potential  human  pathogens. 
As  a  result,  the  physical  proximity 
necessary  for  gene  transfer  is  not 
present. 

The  BSAC  subcommittee  also 
concluded  that  RMBPC-2  satisfied  the 
criteria  developed  in  1989  by  the  BSAC 
subcommittee  on  antibiotic  resistance, 
which  had  identified  criteria  for 
assessing  the  conditions  under  which 
intergeneric  microorganisms  containing 
antibiotic  resistance  markers  might  be 
approved  for  commercial  use  in  the 
environment.  The  criteria  enumerated 
in  1989  were  that  the  antibiotic 
resistance  markers  should  be  located  on 
the  chromosome  and  be  non- 
transposable  and  that  the  antibiotics 
involved  should  have  limited  or  no 
clinical  use.  The  BSAC  subcommittee 
concluded  that  in  the  case  of  strain 
RMBPC-2  these  criteria  were  satisfied 
because  of  the  low  probability  of 
transfer  of  the  Sinorhizobium  meliloti 
megaplasmid  and  because  clinical  use 


of  both  antibiotics  was  limited  and  not 
likely  to  increase  in  the  future. 

The  BSAC  subcommittee  also  noted 
the  very  high  levels  of  resistance  to 
streptomycin  and  spectinomycin 
already  present  in  microbial 
populations  in  the  environment.  The 
subcommittee  noted  that  other 
microorganisms  are  much  more  likely 
sources  of  resistance  genes  than 
Sinorhizobium  meliloti  strain  RMBPC- 
2. 

D.  Environmental  Effects  Issues 

Environmental  effects  issues  are 
grouped  into  four  major  categories: 
Survival  and  dissemination  of  the 
microorganisms  in  the  environment, 
competitiveness  of  the  microorganisms, 
effects  on  yield,  and  ability  to  nodulate 
non-target  plants.  Each  of  these  issues  is 
addressed  in  Unit  III.D.l.,  D.2..  D.3..  and 
D.4.  of  this  preamble. 

1.  Survival  and  dissemination  of 
RMBPC-2  in  the  environment. 
Sinorhizobium  meliloti  strain  RMBPC-2 
is  expected  to  survive  in  the  soil  once 
introduced  into  the  environment. 
Literature  studies  show  that  strains  of 
Sinorhizobium  meliloti  can  persist  in 
low  numbers  in  the  soil  for  many  years 
and  that  populations  can  be  stimulated 
by  the  presence  of  host  plants.  Data  on 
other  intergeneric  strains  of 
Sinorhizobium  meliloti  closely  related 
to  strain  RMBPC-2  show  that  the 
microorganisms  can  persist  in  the  soil  at 
detectable  levels  in  the  absence  of  plant 
roots,  sometimes  for  up  to  1  year  or 
more  after  termination  of  the  field  trial. 

EPA  required  collection  of  monitoring 
data  during  the  initial  field  trials  of 
intergeneric  strains  of  Sinorhizobium 
meliloti  which  are  closely  related  to 
strain  RMBPC-2.  Monitoring  data  on 
RMBPC-2  was  not  specifically  collected 
because  this  strain  was  not  field  tested 
until  later  in  the  overall  field  testing 
program.  Hiese  data  show  that  there  is 
very  little  movement  of  intergeneric 
strains  of  this  microorganism  in  the  soil. 
Vertical  movement  of  the 
microorganism  was  associated  with 
growth  of  the  alfalfa  root  system. 
Population  densities  of  the 
microorganism  decreased  with 
increasing  soil  depth.  Thus, 
dissemination  of  these  microorganisms 
is  limited  to  the  rhizosphere  of  the 
associated  host  alfalfa  plants. 

2.  Competitiveness  of  RMBPC-2. 
Analysis  of  the  data  collected  on  the 
competitiveness  of  strain  RMBPC-2,  the 
ability  of  the  strain  to  nodulate  the  roots 
of  alfalfa  plants,  has  shown  this  strain 
to  be  comparable  to  other  strains 
derived  from  the  host  strain 
Sinorhizobium  meliloti  strain  RMBPC- 
2.  The  gePiCs  affecting  the  nodulation 


capability  of  Sinorhizobium  meliloti 
were  not  modified  in  developing  strain 
RMBPC-2.  The  BSAC  stated  that  "(t)he 
nodule  occupancy  data  indicate  that 
RMBPC-2  is  similar  in  competitiveness 
to  other  PC-based  strains,  indicating  that 
the  introduced  genes  in  RMBPC-2  had 
no  major  effects  on  nodulation 
competitiveness"  (Biotechnology 
Science  Advisory  Committee,  page  8, 
1995,  see  Unit  IX.2.  of  this  preamble]. 
Thus,  there  is  no  expected  change  in 
either  the  competitiveness  of  the 
microorganism  or  in  its  host  range. 

The  BSAC  subcommittee  were  of 
divided  opinion  concerning  the  need  for 
additional  testing  on  the  persistence, 
dissemination,  competitiveness,  and 
genetic  stability  of  strain  RMBPC-2.  In 
an  appendix  to  the  subcommittee's  final 
report,  it  was  suggested  that  data 
specific  to  RMBPC-2  be  accumulated  by 
reseeding  test  plots  in  which  the 
microorganism  had  been  previously 
used  (Biotechnology  Science  Advisory 
Committee,  pages  15  and  18-19, 1995, 
see  Unit  IX.2.  of  this  preamble).  This 
was  recommended  because  "little  or  no 
data  were  presented  on  the  behavior  of 
RMBPC-2  itseir'  with  respect  to  these 
characteristics  (Biotechnology  Science 
Advisory  Committe,  page  15, 1995,  see 
Unit  IX.2.  of  this  preamble). 

EPA  states  in  its  risk  assessment  that 
although  data  specific  to  RMBPC-2 
pertaining  to  some  of  its  environmental 
characteristics  were  not  collected,  all 
genetic  permutations  which  contributed 
to  the  construction  of  strain  RMBPC-2 
vrare  evaluated  by  EPA.  either  during 
the  early  stages  of  the  rhizobia  field 
trials  or  during  testing  of  strain  RMBPC- 
2  itself.  In  adcution,  genetic 
modifications  to  strain  RMBPC-2  are 
not  likely  to  have  modified  the  behavior 
of  the  microorganism  compared  to  that 
observed  with  earlier  constructs. 
Moreover,  reseeding  the  original  test 
plots  is  no  longer  possible  because  all 
tests  have  been  terminated  and  the  plots 
have  been  returned  to  normal 
agricultural  use. 

3.  Effect  on  yield  of  alfalfa  plants. 
Data  were  also  collected  and  analyzed 
relating  to  the  ability  of  Sinorhizobium 
meliloti  strain  RMBPC-2  to  affect  the 
yield  of  alfalfa  plants.  These  data, 
encompassing  up  to  4  years  at  some 
sites,  demonstrated  that  RMBPC-2  is 
sometimes  able  to  significantly  increase 
alfalfa  yield  imder  conditions  of  low 
nitrogen  content  of  the  soil  and  low 
indigenous  rhizobial  populations. 
However,  the  yield  increases  realized 
are  modest  and  not  outside  the  range  of 
yields  encountered  in  commercial 
alfalfa  production  using  naturally 
occurring  rhizobial  inoculants.  The 
BSAC  agreed  that,  overall.  RMBPC-2 
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was  shown  to  perfonn  within  the 
normal  range  expected  of  naturally 
occurring  commercial  inoculants.  Thus, 
there  were  no  adverse  efTects  on  alfalfa 
yield  from  use  of  RMBPC-2. 

4.  Effect  on  non-target  phnts.  The 
process  of  nodulation  of  leguminous 
plants  by  various  strains  of 
Sinorbizobium  meliloti  is  highly 
specific.  Sinorbizobium  meliloti  has 
been  reported  to  preferentially  nodulate 
various  species  of  alfalfa,  sweet  clover, 
and  fenu^^ek.  Collectively,  these 
legxuninous  species  are  referred  to  as  the 
"cross-inoculation"  group  for 
Sinorbizobium  meliloti.  Various  studies 
have  suggested  that  Sinorbizobium 
meliloti  may  also  be  able  to  nodulate 
certain  other  leguminous  plants  outside 
of  its  normal  cross-inoculation  group 
such  as  mesquite. 

In  considering  the  potential  for 
Sinorbizobium  meliloti  to  nodulate 
leguminous  plants  other  than  alfalfa,  the 
BSAC  subcommittee  was  of  divided 
opinion  on  whether  to  recommend 
additional  testing  of  strain  RMBPC-2. 
An  appendix  to  the  BSAC  report 
described  testing  which  some  members 
of  the  subcommittee  felt  would  provide 
additional  assurance  that  strain 
RMBPC-2  would  behave  as  other 
Sinorbizobium  meliloti  inoculants 
(Biotechnology  Science  Advisory 
Committee,  pages  15  and  18-19, 1995, 
see  Unit  IX. 2.  of  this  preamble).  The 
additional  testing  involved  greenhouse 
testing  of  RMBPC-2  along  with  other 
control  strains  on  various  cultivars  of 
sweet  clover  and  several  of  the  major 
mesquite  species. 

EPA  addressed  these  issues  in  its  risk 
assessment.  With  respect  to  the  concern 
for  increased  weediness  of  sweet  clover, 
EPA  believes  that  there  is  no 
incremental  hazard  if  RMBPC-2  were  to 
replace  indigenous  or  commercial 
strains  of  sweet  clover  inoculants.  As 
noted  in  the  previous  two  paragraphs, 
the  ability  of  RMBPC-2  to  nodulate 
plants  within  its  cross-inoculation 
group  is  comparable  to  that  of  other 
commercial  inoculants.  and  thus  would 
be  unlikely  to  impart  a  competitive 
advantage  to  sweet  clover  plants.  In 
addition,  agricultural  management 
practices  in  alfalfa  fields,  which  involve 
mowing  alfalfa  plants  at  a  low  height, 
are  detrimental  to  sweet  clover  growth 
and  would  consequently  control  sweet 
clover  growth  in  alfalfa  fields,  even  if 
the  sweet  clover  was  inoculated  by 
RMBPC-2.  Finally,  the  Agency  noted 
that  nodulation  data  collected  under 
greenhouse  conditions  may  not 
accurately  reflect  the  reality  of 
competitive  field  conditions. 

With  respect  to  mesquite,  there  is 
considerable  disparity  between  the 


geographic  regions  of  the  country  in 
which  mesquite  and  alfalfa  are  grovm. 
Thus,  there  would  be  little  opportunity 
for  strain  RMBPC-2  to  come  into 
contact  with  mesquite  plants.  In 
addition,  mesquite  is  nodulated  by  a 
consortium  of  species  and  genera  of 
nitrogen-fixing  microorganisms, 
including  various  species  of  Rbizobium 
and  Bradyrhizobium.  As  a  result,  strain 
RMBPC-2  would  need  to  out-compete 
all  such  species  in  order  to  have  any 
observable  effect  on  individual  mesquite 
plants,  which  is  highly  unlikely. 

IV.  Objectives  and  Rationale  of  the 
Proposed  Rule 

EPA  is  issuing  this  SNUR  for  a 
specific  microorganism  which  has 
xmdergone  premanufacture  review  to 
ensure  that: 

(1)  EPA  will  receive  notice  of  any 
company's  intent  to  manufacture, 
import,  or  process  the  microorganism 
for  a  significant  new  use  before  that 
activity  begins. 

(2)  EPA  will  have  an  opportunity  to 
review  and  evaluate  data  submitted  in  a 
significant  new  use  notice  (SNUN) 
before  the  notice  submitter  begins 
manufacturing,  importing,  or  processing 
the  microorganism  for  a  significant  new 
use. 

(3)  When  necessary  to  prevent 
potential  unreasonable  risks.  EPA  will 
be  able  to  respond  to  a  SNUN  by  issuing 
a  TSCA  section  5(e)  consent  order  to 
regulate  prospective  manufacturers, 
importers,  or  processors  of  the 
microorganism  before  a  significant  new 
use  of  that  substance  occurs. 

(4)  All  manufacturers,  importers,  and 
processors  of  the  same  microorganism 
which  is  subject  to  a  TSCA  section  5(e) 
consent  order  are  subject  to  similar 
requirements. 

Issuance  of  a  SNUR  for  a 
microorganism  does  not  signify  that  the 
substance  is  listed  on  the  TSCA 
Inventory  and  that  its  manufacture 
would  not  require  a  PMN. 
Manufacturers,  importers,  and 
processors  are  responsible  for  ensuring 
that  a  new  chemical  substance  subject  to 
a  final  SNUR  is  listed  on  the  TSCA 
Inventory. 

V.  Applicability  of  SNUR  to  Uses 
Occurring  Before  Efifective  Date  of  the 
Final  SNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  of  TSCA  is  best  served 
by  designating  a  use  as  a  "significant 
new  use"  as  of  the  date  of  proposal, 
rather  than  as  of  the  effective  date  of  the 
rule.  If  uses  which  had  commenced 
between  the  date  of  proposal  and  the 
effective  date  of  this  rulemaking  were 
considered  ongoing,  rather  than  new. 


any  person  could  defeat  the  SNUR  by 
initiating  a  significant  new  use  before 
the  effective  date.  This  would  make  it 
difficult  for  EPA  to  establish  SNUR 
notice  requirements.  Thus,  persons  who 
begin  commercial  manufacture,  import, 
or  processing  of  the  microorganism  for 
uses  that  would  be  regulated  through 
this  SNUR  after  the  proposal  date, 
would  have  to  cease  any  such  activity 
before  the  effective  date  of  this  rule.  To 
resume  their  activities,  such  persons 
would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA. 
not  wishing  to  unnecessarily  disrupt  the 
activities  of  persons  who  begin 
commercial  manufacture,  import,  or 
processing  for  a  proposed  significant 
new  use  before  the  effective  date  of  the 
SNUR,  has  promulgated  provisions  to 
allow  such  persons  to  comply  with  this 
proposed  SNUR  before  it  is 
promulgated.  If  a  person  meets  the 
conditions  of  advance  compliance  as 
codified  at  §  721.45(h)  (53  PR  28354, 
July  17, 1988),  the  person  is  considered 
to  have  met  the  requirements  of  the  final 
SNUR  for  those  activities.  If  persons 
who  begin  commercial  manufacture, 
import,  or  processing  of  the 
microorganism  between  proposal  and 
the  effective  date  of  the  SNUR  do  not 
meet  the  conditions  of  advance 
compliance,  they  must  cease  that 
activity  before  the  effective  date  of  the 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires. 

VI.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  microorganism  subject 
to  this  rule.  EPA's  complete  economic 
analysis  is  available  in  the  rulemaking 
record  for  this  proposed  rule  (OPPTS- 
50630). 

VII.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPPTS-50630  (including 
comments  and  data  submitted 
electronically  as  described  below).  In 
addition,  extensive  information  for  this 
microorganism  can  also  be  found  in 
OPPTS  docket  number  51786.  This 
docket  contains  materials  concerning 
the  TSCA  section  5(a)  review  of  P-92- 
403.  A  public  version  of  this  record, 
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including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  in  the 
TSCA  NonconHdential  Information 
Center  Rm.  NE-B607,  401  M  St..  SW., 
Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epaniaiI.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPPTS- 
50630.  Electronic  comments  on  this 
proposed  rule  may  be  Hied  online  at 
many  Federal  Depository  Libraries. 

VIII.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12666, 
entitled  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4, 1993), 
this  action  is  not  a  "significant 
regulatory  action"  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB).  In  addition,  this  action  does  not 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate  as  described  in 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as  also 
specified  in  Executive  Order  12875, 
entitled  "Enhancing  the 
Intergovernmental  Partnership"  (58  FR 
58093,  October  28. 1993).  Nor  does  it 
involve  special  considerations  of 
environmental  justice  related  issues  as 
required  by  Executive  Order  12898, 
entitled  "Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations"  (59  FR  7629,  February  16, 
1994).  or  additional  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq..  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA.  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 


The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574).  This  action  does  not 
impose  any  burden  requiring  additional 
OMB  approval. 

If  an  entity  were  to  submit  a 
significant  new  use  notice  to  the 
Agency,  the  annual  burden  is  estimated 
to  average  between  30  and  170  hours 
per  response.  This  burden  estimate 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete,  review,  and 
submit  the  required  significant  new  use 
notice. 

Send  any  comments  about  the 
accuracy  of  the  burden  estimate  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OPPE 
Regulatory  Information  Division,  U.S. 
Environmental  Protection  Agency  (Mail 
Code  2137),  401  M  St.,  SW.. 
Washington.  DC  20460.  with  a  copy  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  NW.,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  foi-  EPA".  Please  remember  to 
include  the  OMB  control  number  jn  any 
correspondence,  but  do  not  submit  any 
completed  forms  to  these  addresses. 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.],  the  Agency  has 
previously  certified,  as  a  generic  matter, 
that  the  promulgation  of  a  SNUR  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Agency's  generic 
certification  for  promulgation  of  new 
SNURs  appears  on  June  2.  1997  (62  FR 
29684)  (FRL-5597-1)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 
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List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 


Dated:  February  27. 1998. 
Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607.  and 
2625(c). 

2.  By  adding  new  §  721.9518  to 
subpart  E  to  read  as  follows: 

§  721.9518    Sinorhizobium  meliloti  strain 
RMBPC-2. 

(a)  Microorgpnism  and  significant  new 
uses  subject  to  reporting.  (1)  The 
microorganism  identified  as 
Sinorhizobium  meliloti  strain  RMBPC-2 
(PMN  P-92-403)  is  subject  to  reporting 
luider  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Commercial  activities  before 
submitting  a  TSCA  section  5(a)  notice. 
For  any  manufacturer  or  importer  who 
has  not  previously  submitted  a 
premanufacture  notice  or  significant 
new  use  notice  for  this  microorganism, 
the  significant  new  use  is  any  use. 

(ii)  Commercial  activities  after 
submitting  a  TSCA  section  5(a)  notice. 
For  any  manufacturer  or  importer  who 
has  previously  submitted  a 
premanufacture  notice  or  a  significant 
new  use  notice  for  this  microorganism, 
the  significant  new  use  is  manufacture, 
import,  or  processing  greater  than  a 
maximum  production  volume  of 
500,000  lbs  in  any  consecutive  12- 
month  period. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Persons  who  must  report.  Section 
721.5  applies  to  this  section  except  for 
§  721.5(a)(2).  A  person  who  intends  to 
manufacture  or  import  this  substance 
for  commercial  purposes  must  have 
submitted  a  premanufacture  notice  or 
submit  a  significant  new  use  notice. 

(2)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a)  and  (i)  are  applicable  to 
manufacturers  and  importers  of  this 
substance. 

(3)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

[FR  Doc.  98-6100  Filed  3-9-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  41 1 .  424.  435,  and  455 

[HCFA-180»-M] 

mN0S38-nAQ80 

■Medicare  and  Medicaid  Programs; 
Physicians'  Referrals  to  Health  Care 
Entities  With  Vimich  They  Have 
Financiai  Relationships;  Extension  of 
Comment  Period 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  extension  of  comment 
period  for  proposed  rule. 

summary:  This  document  extends  the 
comment  period  for  a  proposed  rule 
published  in  the  Federal  Register  (63 
FR 1659)  that  generally  would  prohibit 
physician  referrals  under  Medicare  and 
Medicaid,  to  health  care  entities  with 
which  the  physician  (or  his  or  her 
immediate  family  member)  has  a 
financial  relationship.  The  comment 
period  is  extended  60  days. 

DATES:  The  comment  period  is  extended 
to  5  p.m.  on  May  11, 1998. 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1809-P,  P.O.  Box 
26688,  Baltimore,  MD  21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington,  DC  20201.  or 
Room  C5-09-26,  Central  Building.  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  caimot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1809-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  and 
recordkeeping  requirements,  mail  a 
copy  of  comments  to:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 


Room  10235,  New  Executive  Office 
Building.  Washington,  DC  20503,  Attn: 
AlUson  Herron  Eydt,  HCFA  Desk 
Officer. 

FOB  FURTHER  INFORMATION  CONTACT: 
Joanne  Sinsheimer  (410)  786-4620. 

SUPPLEMENTARY  INFORMATION:  On 
January  9. 1998.  we  issued  a  proposed 
rulemaking  in  the  Federal  Register  (63 
FR  1659)  that  would  incorporate  into 
regulations  the  provisions  of  sections 
1877  and  1903(s)  of  the  Social  Security 
Act.  Under  section  1877.  if  a  physician 
or  a  member  of  a  physician's  immediate 
family  has  a  financial  relationship  with 
a  health  care  entity,  the  physician  may 
not  make  referrals  to  that  entity  for 
certain  health  services  (designated 
health  services)  under  the  Medicare 
program,  unless  certain  exceptions 
apply- 
In  addition,  section  1877  provides 
that  an  entity  may  not  present  or  cause 
to  be  presented  a  Medicare  claim  or  bill 
to  any  individual,  third  party  payer,  or 
other  entity  for  designated  health 
services  furnished  imder  a  prohibited 
referral,  nor  may  the  Secretary  make 
payment  for  a  designated  health  service 
furnished  under  a  prohibited  referral. 

Section  1903(s)  of  the  Social  Security 
Act  extended  aspects  of  the  referral 
prohibition  to  the  Medicaid  program.  It 
denies  payment  under  the  Medicaid 
program  to  a  State  for  certain 
expenditures  for  designated  health 
services.  Payment  would  be  denied  if 
the  services  are  furnished  to  an 
individual  on  the  basis  of  a  physician 
referral  that  would  result  in  the  denial 
of  payment  for  the  services  under 
Medicare  if  Medicare  covered  the 
services  to  the  same  extent  and  imder 
the  same  terms  and  conditions  as  under 
the  State  plan.  We  announced  that  the 
public  comment  period  would  close  5 
p.m.  on  March  10.  1998. 

Due  to  the  complexity  of  this 
proposed  rule  and  because  numerous 
commenters  have  requested  more  time 
to  analyze  the  potential  consequences  of 
the  proposed  rule,  we  have  decided  to 
extend  the  comment  period  for  an 
additional  60  days.  This  document 
announces  the  extension  of  the  public 
comment  period  to  May  11, 1998. 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare  Hospital 
Insurance:  Program  No.  93.778.  Medical 
Assistance  Program] 


Dated:  March  4, 1998. 

Nancy-Ann  Min  DeParle, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  March  6. 1998. 
Donna  E.  ShalaU. 

Secretary. 

[FR  Doc.  98-6285  Filed  3-9-98:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 
p.D.  022598B] 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  NMFS  issues  this  notice  of 
inquiry  to  inform  the  public  that  the 
North  Pacific  Fishery  Management 
Council  (Council)  recommended  that 
Guideline  Harvest  Levels  (GHLs)  be 
established  for  the  guided  sport  fishery 
for  Pacific  halibut  in  International 
Pacific  Halibut  Commission  (IPHC) 
Regulatory  Areas  2C  and  3A.  The 
Council's  stated  purpose  for 
recommending  these  GHLs  was  to  place 
an  upper  limit  on  the  future  harvest  of 
halibut  by  the  guided  sport  fishery. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore.  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

At  its  meeting  in  September  1997.  the 
Council  voted  to  recommend  that  GHLs 
be  established  for  the  guided  sport 
fishery  for  halibut  in  IPHC  Regulatory 
Areas  2C  and  3A.  The  Council  also 
recommended  new  recordkeeping  and 
reporting  requirements  for  the  guided 
sport  fishery  for  halibut.  The  Council, 
pursuant  to  the  Northern  Pacific  Halibut 
Act  of  1982  (16  U.S.C.  773,  et  seq.].  has 
the  authority  to  develop  regulations 
governing  halibut  fisheries  in  the  United 
States  portion  of  Convention  waters  in 
and  off  Alaska,  as  long  as  such 
regulations  are  in  addition  to.  and  not 
in  conflict  with,  regulations  adopted  by 
the  IPHC.  Such  regulations  developed 
by  the  Council  may  be  implemented 
only  with  the  approval  of  the  Secretary 
of  Commerce  (Secretary).  The  Council 
has  not  submitted  regulations 
concerning  the  GHLs  to  the  Secretary  for 
approval. 

The  Council's  recommended  GHLs  for 
the  guided  sport  fishery  IPHC 
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Regulatory  Areas  2C  and  3A  would  be 
based  on  the  guided  sport  fleet  receiving 
125  percent  of  its  1995  catch  in  each  of 
these  areas,  expressed  each  year  as  a 
percentage  of  each  year's  combined 
commercial  and  guided  sport  harvest 
levels.  The  percentages  are:  12.76 
percent  for  IPHC  Regulatory  Area  2C 
and  15.61  percent  for  IPHC  Regulatory 
Area  3A.  For  example,  if  the  combined 
commercial  and  guided  sport  harvest  for 
IPHC  Regulatory  Area  2C  is  10,000,000 
lb  (4,536  metric  tons  (mt)),  then  the 
Guideline  Harvest  Level  would  be 
1,276,000  lb  (579  mt). 

In  a  letter  dated  November  24, 1997, 
NMFS  informed  the  Council  that 
establishing  GHLs  by  regulations  would 
be  problematical  unless  management 
measures  were  specified  in  the 
regulations  that  clearly  indicated  what 
would  happen  if  the  GHLs  were 
reached.  The  Council  reviewed  the 
information  provided  in  NMFS's  letter 
at  its  meeting  in  December  1997,  and 


decided  to  form  a  Halibut  Charterboat 
Committee  (Committee).  The  Committee 
is  tasked  with  developing  management 
measures  to  keep  guided  sport  catch 
under  the  established  GHLs  in  IPHC 
Regulatory  Areas  2C  and  3A.  The 
Committee  will  report  on  these 
management  measures  to  the  Council  in 
April  1998.  The  Committee  is 
comprised  of  four  persons  representing 
the  guided  sport  sector  (two  persons 
from  IPHC  Regulatory  Area  2C  and  two 
persons  from  IPHC  Regulatory  Area  3A), 
three  persons  representing  the  non- 
guided  sport  sector,  one  Council 
member,  one  Alaska  Board  of  Fish 
member,  and  a  representative  of  the 
Pacific  States  Marine  Fisheries 
Commission  who  will  serve  as  the 
chairman.  The  first  meeting  of  the 
Committee  was  held  in  Anchorage, 
Alaska  on  February  25  and  26,  1998. 
Future  meetings  may  be  scheduled  if 
needed. 


NMFS  has  made  no  determinations 
with  respect  to  the  approvability  of  the 
Council's  recommended  GHLs  for  the 
guided  sport  fishery  for  halibut  or 
associated  management  measures.  If  the 
Council  adopts  such  management 
measures  in  the  future,  the  Council 
would  submit  the  GHLs,  management 
measures,  and  regulations  to  the 
Secretary  for  review.  At  that  time,  the 
Council's  regulations  would  be 
published  in  the  Federal  Register  for 
public  comment.  NMFS  encourages  the 
interested  puMic  to  participate  in  the  . 
Council's  development  of 
recommendations  concerning  GHLs  for 
the  guided  sport  fishery  for  halibut. 

Dated:  March  4, 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  98-6134  Filed  3-9-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat>le  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Special  Supplen>ental  Nutrition 
Program  for  Women,  Infants  artd 
Children  (WIC):  Income  EllgibUity 
Guidelines 

AQENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Department  announces 
adjusted  income  eligibility  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
persons  applying  to  participate  in  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC  Program).  These  income 
eligibility  guidelines  are  to  be  used  in 
conjimction  with  the  WIC  Regulations. 
EFFECTIVE  DATE:  July  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hallman,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division, 
ENS,  USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302,  (703)  305- 
2730. 

SUPPLBMENTARY  INFORMATION: 
Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  this  Act. 


Paperwork  Reduction  Act  of  1995 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  Uie  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  E)omestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  48  FR  29112  June  24, 
1983). 

Description 

Section  17(d)(2)(A)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C.  1786 
(d)(2)(A))  requires  the  Secretary  of 
Agriculture  to  establish  income  criteria 
to  be  used  with  nutritional  risk  criteria 
in  determining  a  person's  eligibility  for 
participation  in  the  WIC  Program.  The 
law  provides  that  persons  will  be 
income  eligible  for  the  WIC  Program 
only  if  they  are  members  of  families  that 
satisfy  the  income  standard  prescribed 
for  reduced  price  school  meals  under 
section  9(b)  of  the  National  School 
Lunch  Act  (42  U.S.C.  1758(b)).  Under 
section  9(b),  the  income  limit  for 
reduced  price  school  meals  is  185 
percent  of  the  Federal  poverty 
guidelines,  as  adjusted. 

Section  9(b)  also  requires  that  these 
guidelines  be  revised  annually  to  reflect 
changes  in  the  Consiuner  Price  Index. 
The  annual  revision  for  1998  was 
published  by  the  Department  of  Health 
and  Human  Services  (DHHS)  in  the 
Federal  Register  on  February  24, 1998 
at  63  FR  9235.  The  guidelines  published 
by  DHHS  are  referred  to  as  the  poverty 
guidelines. 

Section  246.7(d)(1)  of  the  WIC 
regulations  specifies  that  State  agencies 
may  prescribe  income  guidelines  either 
equaling  the  income  guidelines 
established  under  section  9  of  the      ^ 


National  School  Lunch  Act  for  reduced 
price  school  meals  or  identical  to  State 
or  local  guidelines  for  free  or  reduced 
price  health  care.  However,  in 
conforming  WIC  income  guidelines  to 
State  or  local  health  care  guidelines,  the 
State  cannot  estabUsh  WIC  guidelines 
which  exceed  the  guidelines  for  reduced 
price  school  meals,  or  which  are  less 
than  100  percent  of  the  Federal  poverty 
guidelines.  Consistent  with  the  method 
used  to  compute  income  eligibility 
guidelines  for  reduced  price  meals 
under  the  National  School  Lunch 
Program,  the  poverty  guidelines  were 
multiplied  by  1.85  and  the  results 
rounded  upward  to  the  next  whole 
dollar. 

At  this  time  the  Department  is 
publishing  the  maximum  and  minimum 
WIC  income  eligibiUty  guidelines  by 
household  size  for  the  period  July  1, 
1998  through  June  30, 1999.  Consistent 
with  section  17(f)(17)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C. 
1786(f)(17)),  a  State  agency  may 
implement  the  revised  WIC  income 
eligibility  guidelines  concurrently  with 
the  implementation  of  income  eligibility 
guidelines  under  the  Medicaid  program 
established  under  title  XIX  of  the  Social 
Security  Act  (42  U.S.C.  1396  et  seq.). 
State  agencies  may  coordinate 
implementation  with  the  revised 
Medicaid  guidelines,  but  in  no  case  may 
implementation  take  place  later  than 
July  1, 1998.  State  agencies  that  do  not 
coordinate  implementation  with  the 
revised  Medicaid  guidelines  must 
implement  the  WIC  income  eligibility 
guidelines  July  1. 1998.  The  first  table 
of  this  notice  contains  the  income  limits 
by  household  size  for  the  48  contiguous 
States,  the  District  of  Columbia  and  all 
Territories,  including  Guam.  Because 
the  poverty  guidelines  for  Alaska  and 
Hawaii  are  higher  than  for  the  48 
contiguous  States,  separate  tables  for 
Alaska  and  Hawaii  have  been  included 
for  the  convenience  of  the  State 
agencies. 
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Income  Eligibility  Guidelines 

[Eflectlve  from  July  1,  1998  to  June  30.  1999] 

1 

Federal  poverty  guidelines 

Reduced  price  meals— 185% 

Household  size 

Annual 

Month 

Week 

Annual 

Month 

Week 

48  CONTIGUOUS  UNITED  STATES,  DISTRICT  OF  COLUMBIA,  GUAM  AND  TERRITORIES 

1                                           

_.. 

8.050 
10.850 
13.650 
16.450 
19.250 
22.050 
24.850 
27.650 

671 
905 
1,138 
1,371 
1,605 
1,838 
2.071 
2.306 

155 
209 
263 
317 
371 
425 
478 
532 

14,893 
20.073 
25.253 
30,433 
35.613 
40,793 
45.973 
51.153 

1.242 
1.673 
2.105 
2.537 
2.968 
3.400 
3.832 
4,263 

287 

2                               

387 

3                                           

486 

4                                         

586 

5                                                  

_.. 

685 

6                                      

785 

7                         

885 

8  

984 

Frw  AAr4\  arirti  familv  member  add             ••■- 

+2.800 

+234 

+54 

+5.180 

+432 

+100 

ALASKA 

•J                                              

10.070 
13,570 
17,070 
20,570 
24,070 
27.570 
31.070 
34.570 

840 
1.131 
1.423 
1.715 
2.006 
2.298 
2.590 
2.881 

194 
261 
329 
396 
463 
531 
598 
665 

18.630 
25.105 
31,580 
38.055 
44.530 
51.005 
57.480 
63.955 

1.553 
2,093 
2.632 
3.172 
3.711 
4,251 
4.790 
5,330 

359 

2                                                            

483 

3                                                

606 

4                                         .          

732 

5                                          

857 

6                                

981 

7                                      

1,106 

8  

1,230 

For  HIM  h  addl  tamHv  membef  add  

+3.500 

+292 

+68 

+6.475 

+540 

+125 

HAWAII 

1                        

9.260 
12.480 
15,700 
18.920 
22,140 
25,360 
28,580 
31,800 

772 
1.040 
1.309 
1.577 
1,845 
2,114 
2,382 
2,650 

179 
240 
302 
364 
426 
488 
550 
612 

17.131 
23.088 
29.045 
35.002 
40.959 
46.916 
52.873 
58.830 

1,428 
1,924 
2,421 
2,917 
3.414 
3,910 
4,407 
4.903 

330 

2                                 

444 

3                                

559 

4              

674 

788 

6                     -... 

903 

1,017 

1,132 

Fof  aacti  addl  familv  member  add 

+3.220 

+269 

+62 

+5.B57 

+497 

+115 

Dated:  March  3. 1998. 
Yv«Mb  S.  JacksoB, 

Administrator. 

(FR  Doc.  98-6074  Filed  3-»-98;  8:45  am) 

■lUJNQCOOE  3410-30-P 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paclters  and 
Stocicyards  Administration 

Proposed  Posting  of  Stocicyards 

The  Grain  Inspection.  Packers  and 
Stockyards  Administration,  United 
States  Department  of  Agriculture,  has 
information  that  the  livestock  market 
named  below  is  a  stockyard  as  defined 
in  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921.  as  amended  (7 
U.S.C.  181  et  seq.). 


Holland's  Livestock  Sales,  Reidsrille, 
Georgia 

GA-223       j 

Pursuant  to  the  authority  under 
Section  302  of  the  Packers  and 
Stockyards  Act.  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyard  named  above  as  a  posted 
stockyard  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division, 
Grain  Inspection.  Packers  and 
Stockyards  Administration.  Room  3408- 
South  Building.  U.  S.  Department  of 
Agriculture.  Washington,  D.C.  20250  by 
March  25. 1998. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 


Marketing  Division  during  normal 
business  hours. 

Done  at  Washington,  D.C.  this  27th  day  of 
February  1998. 
Daniel  L.  Van  Ackeren, 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Pro-ams. 
[FR  Doc.  98-6061  Filed  3-9-98;  8:45  am] 

BILUNQ  CODE  341»-EH-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doclcet  10-98] 

Foreign-Trade  Zone  15— Kansas  CHy, 
Missouri,  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board]  by  the  Greater  Kansas  City 
Foreign  Trade  Zone,  Inc.,  grantee  of 
Foreign-Trade  Zone  15,  requesting 
authority  to  expand  its  zone  in  Kansas 
City,  Missouri,  within  the  Kansas  City, 
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Missouri,  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  February  27, 1998. 

FTZ  15  was  approved  on  March  23. 
1973  (Board  Order  93,  38  FR  8622,  4/4/ 
73)  and  expanded  on  October  25, 1974 
(Board  Order  102.  39  FR  39487, 11/7/ 
74);  February  28, 1996  (Board  Order 
804.  61  FR  9676,  3/11/96);  and.  May  31. 
1996  (Board  Order  824.  61  FR  29529,  6/ 
11/96).  The  zone  project  includes  5 
general-purpose  sites  in  the  Kansas  City. 
Missouri,  port  of  entry  area:  Site  1 
(250.000  sq.  ft.)— Midland  hitemational 
Corp.  warehouse.  1690  North  Topping. 
Kansas  City;  Site  2  (2.815.000  sq.  ft.)— 
Hunt  Midwest  surface/underground 
warehouse  complex,  8300  N.E. 
Underground  Drive,  Kansas  City;  Site  3 
(10.000  acres)— Kansas  City 
International  Airport  complex.  Kansas 
City;  Site  4  (416  acres) — siu'face/ 
underground  business  park  (Carefree 
Industrial  Park).  1600  N.  M-291 
Highway,  Sugar  Creek;  and.  Site  5  (5.75 
million  sq.  ft.)— CARMAR  Underground 
Business  Park  and  Siu-face  Industrial 
Park  (1000  acres)  located  at  No.  1  Civil 
War  Road.  Carthage.  AppUcations  are 
currently  pending  with  the  Board  for 
additional  sites  in  Hermann  and 
Chillicothe.  Missouri  (Docs.  44-97  and 
82-97.  respectively). 

The  applicant  is  now  requesting 
authority  to  further  expand  the  general- 
purpose  zone  to  include  an  additional 
site:  Proposed  Site  8  (1.750  acres) — 
Richards-Gebaur  Memorial  Airport/ 
Industrial  Park  complex.  1540  Maxwell. 
Kansas  City.  The  faciUty  (the  former 
Richards-Gebaur  Air  Force  Base)  is  now 
owned  by  the  Kansas  City  Aviation 
Department,  and  has  been  designated  as 
a  state  enterprise  zone.  No  specific 
manufacturing  requests  are  being  made 
at  this  time*.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  appUcation  and  report  to 
the  Board. 

Pubhc  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  11. 1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  26. 1998). 


A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  Export 
Assistance  Center.  601  East  12th 
Street.  Room  635.  Kansas  City,  MO 
64106. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  Room 
3716,  U.S.  £)epartment  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  March  4, 1998. 
Dennk  Pucdnelli. 

Acting  Executive  Secretary. 

[FR  Doc.  98-6147  Filed  3-9-98;  8:45  am] 

MLUNG  CODE  3S10-O6-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Special  Accesa/Speciai  Regime  Export 
Declaration;  Proposed  Information 
Collection 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY;  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  11. 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5327. 14th  & 
Constitution  Avenue.  NW,  Washington. 
DC  20230.  Phone  number:  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Lori  E.  Mennitt.  Office  of 
Textiles  and  Apparel.  U.S.  Department 
of  Commerce,  Room  3009, 14th  & 
Constitution  Avenue.  NW.  Washington. 
DC  20230;  Phone  number:  (202)  482- 
3400,  and  fax  number:  (202)  482-0858. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  ITA-370P  Form  is  necessary  in 
order  to  implement  the  U.S.  Special 
Textile  Program  with  the  Caribbean  and 
Andean  Trade  Preference  Act 
designated  countries.  "The  Special 


Access  Program  was  established  to 
provide  increased  access  to  the  United 
States  market  for  textile  products 
assembled  abroad  from  fabric  formed 
and  cut  in  the  United  States. 

Throughout  the  rTA-370P  Form,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  (CITA)  is  provided 
with  certifications  that  U.S.  formed  and 
cut  fabric  is  being  exported  to  a 
participating  country,  assembled  into  a 
finished  product,  and  imported  back 
into  the  United  States. 

U.  Method  of  Data  Collection 

Form  ITA-370  P  is  a  three  part 
document  with  pre-cart)oned  copies. 
Each  part  of  the  docvmient,  the 
Shipper's  Declaration,  the  Assembler's 
Declaration,  and  the  Importer's 
E)eciaration,  is  in  the  form  of  a 
certification  which  must  be  completed 
and  signed  by  participating  companies. 

The  ITA-370P  form  and  the 
information  collected  on  it  are  used  by 
CITA  and  the  U.S  Customs  Service  to 
determine  whether  merchandise 
exported  for  a  participant  Caribbean 
country  is  properly  certified  to  enter 
imder  the  Special  Access  Program;  and 
to  conduct  audits  to  detennine  whether 
U.S.  formed  and  cut  fabric  was  used  to 
produce  the  final  product. 

in.  Data 

OMB  Number:  0625-0179. 

Form  Number:  ITA-370P. 

Tjme  of  Review:  Regular  Submission. 

Affected  Public:  Companies 
participating  in  the  Special  Access 
Program. 

Estimated  Number  of  Respondents: 
300-350  companies  participate 
annually. 

Estimated  Time  Per  Response:  25 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  9.350  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $290,000.00  ($150,000  for 
respondents  and  $140,000  for  federal 
government). 

IV.  Request  for  rnmifte 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty.  utiUty.  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
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use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  2,  1998. 
Linda  Engeimeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
|FR  Doc.  98-6140  Filed  3-9-98;  8:45  ami 
BILLING  CODE  3810-OfM> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-670-806] 

Silicon  Metal  From  The  People's 
Reput)lic  of  China;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
the  antidumping  duty  administrative 
review  of  silicon  metal  from  the 
People's  Republic  of  China. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  the  People's  Republic  of 
China  (PRO  in  response  to  a  request  by 
a  United  States  importer,  Midland 
Exports.  Ltd.  This  review  covers 
shipments  of  this  merchandise  to  the 
United  States  during  the  period  June  1, 
1996  through  May  31. 1997. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  our  final  results,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  export  price  and  NV. 

Interested  parties  are  invited  to 
comment  on  these  prehminary  results. 
Parties  who  submit  argument  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  March  10. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gideon  Katz  or  Maureen  Flannery, 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington  DC.  20230;  telephone  (202) 
482-4733. 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  353,  as  they 
existed  on  April  1, 1996. 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  silicon  metal  from  the  PRC  on 
June  10,  1991  (56  FR  26649).  On  June 
11,  1997,  the  Department  published  in 
the  Federal  Register  (62  FR  31786)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  order  on  silicon  metal 
from  the  PRC  covering  the  period  June 
1, 1996  through  May  31. 1997. 

On  Jime  28, 1997.  in  accordance  with 
19  CFR  353.2(k)(l).  Midland  Exports. 
Ltd..  a  U.S.  importer  of  the  subject 
merchandise,  requested  that  we  conduct 
an  administrative  review  of  Shaanxi 
Machinery  It  Equipment  Corporation 
(Shaanxi)  and  Hinan  Peng-Hua  National 
Industries.  Corporation  (Hinan).  We 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  August  1. 1997  (62  FR  41339).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  silicon  metal  containing  at 
least  96.00  but  less  than  99.99  percent 
of  silicon  by  weight.  Also  covered  by 
this  review  is  silicon  metal  from  the 
PRC  containing  between  89.00  and 
96.00  percent  silicon  by  weight  but 
which  contains  a  higher  aluminum 
content  than  the  silicon  metal 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight. 
Silicon  metal  is  currently  provided  for 
under  subheadings  2804.69.10  and 
2804.69.50  of  the  Harmonized  Tariff 
Schedule  (HTS)  as  a  chemical  product, 
but  is  commonly  referred  to  as  a  metal. 
Semiconductor-grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  of  silicon  and  provided 
for  in  subheading  2804.61.00  of  the 
HTS)  is  not  subject  to  this  review. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

This  review  covers  the  period  June  1 , 
1996  through  May  31. 1997. 


Facts  Available 

We  preliminarily  determine  that,  in 
accordance  with  section  776(a)  of  the 
Act,  the  use  of  tacts  available  is 
appropriate  for  Shaanxi  and  Hinan 
because  these  firms  did  not  respond  to 
the  Department's  antidumping 
questionnaire.  Because  necessary 
information  is  not  available  on  the 
record  with  regard  to  sales  by  these  two 
firms,  the  use  of  facts  available  is 
warranted. 

Where  a  respondent  has  failed  to 
cooperate  to  the  best  of  its  ability, 
section  776(b)  of  the  Act  authorizes  the 
Department  to  use  facts  available  that 
are  adverse  to  the  interests  of  that 
respondent,  which  may  include 
information  derived  from  the  petition, 
the  final  determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record.  As 
facts  available,  we  are  using  the  rate 
from  the  petition,  as  adjusted  by  the 
Department  in  the  investigation  of  sales 
at  less  than  fair  value  (LTFV),  139.49 
percent. 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  relies  on 
"secondary  information."  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
with  independent  sources  reasonably  at 
the  Department's  disposal.  That 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA 
clarifies  that  the  petition  is  "secondary 
information."  See  SAA  at  870.  The  SAA 
also  clarifies  that  "corroborate"  means 
to  determine  whether  the  information 
used  has  probative  value.  Id.  In 
accordance  with  this  requirement,  we 
corroborated  the  margin  in  the  petition, 
to  the  extent  practicable.  (See 
Corroboration  Memorandum  from 
Gideon  Katz  to  Edward  Yang,  March  2, 
1998,  on  file  in  Room  B-099  of  the 
Commerce  Department.) 

Preliminary  Results  of  Review 

We  preUminarily  determine  that  the 
following  dumping  margin  exists: 


Manufac- 
turer/exporter 

Time  period 

Margin 
(percent) 

PRC  rate  

6/1W6-5/31/97 

139.49 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  353.22(c)(6).  Any 
interested  party  may  request  a  hearing 
within  10  days  of  pubUcation  in 
accordance  with  19  CFR  353.38(b).  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
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within  30  days  of  the  date  of  publication 
of  this  notice  in  accordance  with  19  CFR 
353.38(c).  Rebuttal  briefs,  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  within  120  days  after  the 
date  of  publication  of  this  notice. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
rate  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  silicon  metal 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(2)(C)  of  the  Act:  (1) 
the  cash  deposit  rate  for  all  PRC 
exporters  will  be  the  PRC-wide  rate 
established  in  the  final  results  of  this 
administrative  review;  and(2)  the  cash 
deposit  rates  for  non-PRC  exporters  and 
subject  merchandise  from  the  PRC  will 
be  the  rates  applicable  to  the  PRC 
supplier  of  that  exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  2, 1998. 
Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  9&-«148  Filed  3-9-98;  8:45  am] 

BILLINQ  CODE  3810-O»-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  Carolina  State  University;  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  4211,  • 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  N.W., 
Washington,  D.C. 

Docket  Number  97-097.  Applicant: 
North  Carolina  State  University, 
Raleigh,  NC  27695.  Instrument:  Sample 
Cartridges  for  Photoelectron  Emission 
Microscope.  Manufacturer:  Elmitec, 
Germany.  Intended  Use:  See  notice  at  63 
FR  809,  January  7, 1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instnmient,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant.  The  instrument 
and  accessory  were  made  by  the  same 
manufacturer.  The  accessory  is 
pertinent  to  the  intended  uses  and  we 
know  of  no  domestic  accessory  which 
can  be  readily  adapted  to  the  previously 
imported  instrument. 
Frank  W.  Crael, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  98-6149  Filed  3-9-98;  8:45  am) 

nLLMQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Environmental  Protection  Agency 

Coastal  NonfMint  Pollution  Control 
Program:  Conditional  Approvals, 
Findings  Documents,  Req»onses  to 
Comments,  and  Records  of  Decision 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  conditional  approval 
of  Coastal  Nonpoint  Pollution  Control 
Programs  and  availability  of  Findings 
Documents,  Responses  to  Comments, 
and  Records  of  Decision  for  Maine, 
North  Carohna,  South  CaroUna,  Oregon, 
and  Virginia. 


SUMMARY:  Notice  is  hereby  given  of  the 
conditional  approval  of  the  Coastal 
Nonpoint  Pollution  Control  Programs 
(coastal  nonpoint  programs)  and  of  the 
availability  of  the  Findings  Documents, 
Responses  to  Comments,  and  Records  of 
Decision  for  Maine,  North  CaroUna, 
South  Carolina,  Oregon,  and  Virginia. 
Section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  (CZARA), 
16  U.S.C.  section  155b,  requires  states 
and  territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  programs.  Coastal  states  and 
territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995. 

NOAA  and  EPA  have  approved,  with 
conditions,  the  coastal  nonpoint 
programs  submitted  by  Maine,  North 
Carolina,  South  CaroUna,  Oregon,  and 
Virginia. 

NOAA  and  EPA  have  prepared  a 
Findings  Document  for  each  6217 
program  submitted  for  approval.  The 
Findings  Documents  were  prepared  by 
NOAA  and  EPA  to  provide  the  rationale 
for  the  agencies'  decision  to  approve 
each  state  and  territory  coastal  nonpoint 
program.  Proposed  Findings 
Documents.  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact  prepared  for  the 
coastal  nonpoint  programs  submitted  by 
Maine,  North  Carolina,  South  Carolina, 
Oregon,  and  Virginia  were  made 
available  for  pubUc  comment  in  the 
Federal  Register.  PubUc  comments  were 
received  and  responses  prepared  on  the 
programs  submitted  by  South  Carolina, 
Oregon,  and  Virginia.  No  pubUc 
comments  were  received  on  the 
programs  submitted  by  Maine  and  North 
Carolina. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  (NEPA). 
NOAA  has  also  prepared  a  Record  of 
Decision  on  each  program.  The 
requirements  of  40  CFR  Parts  1500-1508 
(Council  on  Environmental  QuaUty 
(CEQ)  regulations  to  implement  the 
National  Environmental  Policy  Act) 
apply  to  the  preparation  of  a  Record  of 
Decision.  Specifically.  40  CFR  1505.2 
requires  an  agency  to  prepare  a  concise 
public  record  of  decision  at  the  time  of 
its  decision  on  the  action  proposed  in 
an  environmental  impact  statement.  The 
Record  of  Decision  shall:  (1)  State  what 
the  decision  was;  (2)  identify  aU 
alternatives  considered,  specifyin^the 
alternative  considered  to  be 
environmentally  preferable;  and  (3)  state 


11656 


whether  all  practicable  means  to  avoid 
or  minimize  environmental  harm  from 
the  alternative  selected  have  been 
adopted. 

In  March  1996,  NOAA  published  a 
programmatic  environmental  impact 
statement  (PEIS)  that  assessed  the 
environmental  impacts  associated  with 
the  approval  of  state  and  territory 
coastal  nonpoint  programs.  The  PEIS 
forms  the  basis  for  the  environmental 
assessments  NOAA  has  prepared  for 
each  state  and  territorial  coastal 
nonpoint  program  submitted  to  NOAA 
and  EPA  for  approval.  In  the  PEIS. 
NOAA  determined  that  the  approval 
and  conditional  approval  of  coastal 
nonpoint  programs  will  not  result  in 
any  significant  adverse  environmental 
impacts  and  that  these  actions  will  have 
an  overall  beneficial  effect  on  the 
environment.  Because  the  PEIS  served 
only  as  a  "framework  for  decision"  on 
individual  state  and  territorial  coastal 
nonpoint  programs,  and  no  actual 
decision  was  made  following  its 
publication,  NOAA  has  prepared  a 
NEPA  Record  of  Decision  on  each 
individual  state  and  territorial  program 
submitted  for  review. 

Copies  of  the  Findings  Documents, 
Responses  to  Comments,  and  Records  of 
Decision  may  be  obtained  upon  request 
firom:  Joseph  A.  Uravitch,  Chief,  Coastal 
Programs  Division  (N/ORM3),  Office  of 
Ocean  and  Coastal  Resource 
Management.  NOS,  NOAA,  1305  East- 
West  Highway.  Silver  Spring.  Maryland, 
20910,  tel.  (301)  713-3155,  xl95. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  March  4. 1998. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administration. 

Robert  H.  Wayland,  m. 

Director.  Office  of  Wetlands.  Oceans  and 

Watersheds.  Environmental  Protection 

Agency. 

|FR  Doc.  9S-6017  Filed  3-9-98;  8:45  am] 

BRJJNQ  CODE  SS1«-12-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

p.D.  03048eA] 

Mid-Atlantic  Fist>ery  Management 
Council;  Meeting 

AQENCY:  National  Marine  Fisheries 
Serviae  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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action:  Notice  of  public  meetings. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council's  (Council) 
Scientific  tnd  Statistical  Committee  wdll 
hold  a  public  meeting. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  March  25. 1998.  from  10:00 
a.m.  until  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Days  Inn,  4101  Island  Avenue, 
Philadelphia.  PA;  telephone:  215-492- 
0400. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council.  300  S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  discuss  the 
bluefish  stock  assessment  and  make 
recommendations  on  the  status  of  the 
bluefish  stocks. 

The  ag«ida  items  may  not  be  taken  in 
the  order  in  which  they  appear  and  are 
subject  to  change  as  necessary;  other 
items  may  be  added.  This  meeting  may 
also  be  closed  at  any  time  to  discuss 
employment  or  other  internal 
administrative  matters. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Committee  for  discussion,  in  accordance 
with  the  Magnuson  Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Committee  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agenda  listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADORESSSS)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  March  4, 1998. 
Bruce  C  Moreliead, 

Acting  DiTKtor,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  98-6135  Filed  3-9-98;  8:45  am) 

BILUNQ  COOe  3610-^-F 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silit  Blend  and  Other 
Vegetatiie  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
tiie  Republic  of  Korea;  Correction 

March  4, 1998. 

On  page  67834  of  the  document 
published  in  the  Federal  Register  on 
December  30. 1997  (62  FR  67833).  3rd 
column,  1st  paragraph,  delete  the 
following  phrase  "for  products  exported 
in  1997." 
Troy  H.  Critib, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agretments. 
[FR  Doc.  98-6T57  Filed  3-9-98;  8:45  am) 

BH.UNO  CODE  3510-DR-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  98-2] 

Central  Sprinlder  Corporation  and 
Central  Sprinkler  Co.,  Complaint 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Publication  of  a  complaint 

under  the  Ccwisumer  Product  Safety  Act. 

SUMMARY:  Under  Provisions  of  its  Rules 
of  Practice  for  Adjudicative  proceedings 
(16  CFR  Part  1025).  the  Consumer 
Product  Safety  Commission  must 
publish  in  the  Federal  Register 
Complaints  which  it  issues.  Published 
below  is  a  Cbmplaint  in  the  matter  of 
Central  Sprinkler  Corporation  and 
Central  Sprinkler  Company. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  ComplaiDt  appears  below. 

Dated:  March  4, 1998. 
Sadye  E.  Dmu, 
Secretary.       I 

Complaint 

In  the  Matter  of:  Central  Sprinkler  Corp.,  a 
Corporation,  451  North  Cannon  Avenue 
Lansdale,  PA  19446  and  Central  Sprinkler 
Co.,  a  Corporation,  451  North  Cannon 
Avenue  Luisdale,  PA  19446,  Respondents. 

Nature  of  Proceedings 

1.  This  is  tn  administrative 
proceeding  pursuant  to  Section  15  of  the 
Consumer  Product  Safety  Act  (CPSA), 
15  U.S.C.  2064.  for  public  notification 
and  remedial  action  to  protect  the 
public  from  substantial  risk  of  injury 
presented  by  a  brand  of  automatic  fire 
sprinklers.  This  proceeding  is  governed 
by  the  Rules  of  Practice  for  Adjudicative 
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Proceedings  before  the  Consumer 
Product  Safety  Commission.  16  CFR 
Part  1025. 

Jurisdiction 

2.  This  proceeding  is  instituted 
pursuant  to  the  authority  contained  in 
sections  15(c).  (d),  and  (f)  of  the  CPSA. 
15  U.S.C.  2064  (c),  (d).  and  (f]. 

Parties 

3.  Complaint  Counsel  is  the  staff  of 
the  Legal  Division  of  the  Office  of 
Compliance  of  the  U.S.  Consumer 
Product  Safety  Commission,  em 
independent  regulatory  commission 
established  by  Section  4  of  the  CPSA.  15 
U.S.C.  2053. 

4.  Respondents  Central  Sprinkler 
Corporation  and  Central  Sprinkler 
Company  ("the  Central  entities")  are 
Pennsylvania  corporations  with  their 
principal  place  of  business  located  at 
451  North  Cannon  Avenue,  Lansdale, 
Pennsylvania  19446. 

5.  The  Central  entities  are 
"manufacturers"  of  consumer  products 
distributed  in  commerce  pursuant  to  15 
U.S.C.  2052(a)(4). 

The  Consumer  Product 

6.  The  "Omega"  series  automatic  fire 
sprinklers  ("Omega"  or  "Omegas")  is  a 
line  of  automatic  fire  sprinklers 
manufactured  by  the  Central  entities 
and  designed  to  suppress  and/or 
extinguish  fire.  Omegas  are  installed  in 
homes,  apartment  buildings,  schools, 
nursing  homes,  and  athletic  facilities, 
among  other  places.  Omegas  are 
"consimier  products"  under  15  U.S.C. 
2052(a)(1).  There  are  various  Omega 
models,  including,  but  not  limited  to: 
C-1;  C-IA;  C-IA  PRO;  C-IA  PRO  ID; 
ED-20;  EC-20A;  EC-20  AID;  HEC-12; 
HEC-12  ID;  HEC-12  PRO;  HEC-12  A 
PRO;  HEC-12  RES;  HEC-20;  HEC-20  ID; 
R-1;  R-IA;  R-lM;  AC;  M;  and  Flow 
Control.  Approximately  ten  million 
Omegas,  which  Respondents  have 
produced  and  sold  since  approximately 
1982,  are  in  service  in  the  United  States. 

Defect  or  Defects 

7.  Paragraphs  1  through  6  are 
incorporated  as  though  set  forth  in  full 
text. 

8.  Omegas  are  designed  to  perform  in 
accordance  with  Underwriters 
Laboratories,  Inc.'s  Standard  for  Safety 
UL  199  ("Standard  for  Automatic 
Sprinklers  for  Fire  Protection  Service"), 
and  National  Fire  Protection 
Association  ("NEPA")  Standard  13, 
when  exposed  to  certain  temperatures. 

9.  At  the  Omega's  triggering 
temperature,  a  fusible  pellet  is  supposed 
to  melt,  causing  a  plunger  to  release, 
which  in  turn  frees  several  ball  bearings 


from  a  retaining  groove.  With  the  aid  of 
two  springs,  the  plunger  housing  is  then 
supposed  to  release.  When  the  Omega  is 
connected  to  a  sprinkler  system,  water 
is  then  supposed  to  be  released  in  a 
particular  spray  pattern.  The  plunger 
housing  is  sealed  with  an  o-ring. 

10.  Omegas  do  not  and  will  not 
function  in  a  significant  percentage  of 
instances.  Because  of  this  failure  to 
operate.  Omegas  are  defective  pursuant 
to  15  U.S.C.  2064(a)(2)  and  16  CFR 
1115.4. 

Substantial  Risk  of  Injury 

11.  Paragraphs  1  through  10  are 
incorporated  as  though  set  forth  in  full 
text. 

12.  When  the  Omega  fails  to  activate 
when  exposed  to  heat  from  a  fire,  the 
sprinkler  fails  to  suppress  or  extinguish 
the  fire. 

13.  Failure  of  the  Omega  to  function 
exposes  the  pubhc  to  bodily  injury  and/ 
or  death. 

14.  All  of  the  approximately  10 
million  Omegas,  manufactured  from 
1982  through  the  present  and  sold  to, 
used  or  enjoyed  by  the  public,  could  fail 
to  function  as  the  result  of  the  defect 
referenced  above.  Omegas  are  likely  to 
fail  in  fire  situations,  and  members  of 
the  public  may  suffer  bodily  injury  and/ 
or  death  as  a  result. 

15.  The  defect  or  defects  in  the 
Omegas  create  a  substantial  risk  of 
injury  to  the  public  within  the  meaning 
of  section  15(a)(2)  of  the  CPSA,  15 
U.S.C.  2064(a)(2). 

16.  Omegas  present  a  substantial 
product  hazard  as  described  in  sections 
15(a)(2).  (c)  and  (d)  of  the  CPSA.  15 
U.S.C.  2064(a)(2),  (c)  and  (d),  and  action 
under  these  provisions  in  the  public 
interest. 

Relief  Sought 

Wherefore,  in  the  public  interest. 
Complaint  Counsel  requests  that  the 
Commission: 

A.  E)etermine  that  Respondents' 
Omega  presents  a  "substantial  product 
hazard"  within  the  meaning  of  section 
15  of  the  CPSA,  15  U.S.C.  2064. 

B.  Determine  that  public  notification 
under  section  15(c)  of  the  CPSA,  15 
U.S.C.  2064(c),  is  required  in  order  to 
adequately  protect  the  public  from  the 
substantial  product  hazard  presented  by 
Omegas,  and  order  Respondents  to: 

(1)  Give  prompt  public  notice  of  the 
defect  in  the  Omegas,  the  severe  risk  of 
injury  they  pose  to  the  pubhc,  and  the 
available  remedies  to  remove  the  risk  of 
injury; 

(2)  Mail  notice  to  each  person  who  is 
or  has  been  a  manufacturer,  distributor 
or  retailer  of  the  Omega; 


(3)  Mail  notice  to  every  person  to 
whom  Respondents  know  the  Omega 
was  dehvered  or  sold;  and 

(4)  Include  in  the  notice  required  by 
(1),  (2)  and  (3)  above  a  complete 
description  of  the  hazard  presented,  a 
warning  to  have  Omegas  replaced 
immediately,  and  clear  instructions  for 
having  Omegas  replaced  by 
Respondents.  The  form  and  content  of 
the  notice  will  be  specified  by  the 
Commission. 

C.  Determine  that  action  under 
section  15(d)  of  the  CPSA.  15  U.S.C. 
2064(d)  is  in  the  public  interest  and 
order  Respondents  to: 

(1)  Cease  immediately  manufacturing 
for  sale,  offering  for  sale,  and 
distributing  in  commerce  Omega  series 
fire  sprinklers; 

(2)  Cease  requiring  "performance" 
testing  of  Omegas  by  all  building 
owners  as  any  pre-condition  to  remedial 
action; 

(3)  Elect  to  repair  all  Omegas  so  they 
will  perform  properly;  to  replace  all 
Omegas  with  a  like  or  equivalent 
product  which  performs  properly;  or  to 
refund  to  consumers  the  purchase  price 
of  the  Omegas; 

(4)  Make  no  charge  to  consumers  and 
to  reimburse  them  for  any  foreseeable 
expenses  incurred  in  availing 
themselves  of  any  remedy  provided 
under  any  order  issued  in  this  matter; 

(5)  Reimburse  distributors  and 
sprinkler  contractors  for  expenses  in 
connection  with  carrying  out  any 
Commission  Order  issued  in  this  matter, 
including  the  costs  of  removal  and 
replacement; 

(6)  Submit  a  plan  satisfactory  to  the 
Commission,  within  ten  (10)  days  of 
service  of  the  final  Order,  directing  that 
actions  specified  in  paragraphs  B(l) 
through  B(4)  and  C(l)  through  C(5) 
above  be  taken  in  a  timely  manner; 

(7)  Keep  records  of  all  actions  taken 
to  comply  with  paragraphs  C(l)  through 
C(6),  above;  and  supply  these  records  to 
the  Commission,  at  the  Commission's 
request,  for  a  period  of  three  (3)  years 
after  entry  of  a  Final  Order  issued  by  the 
Commission  requiring  notice  and 
remedial  action,  for  the  purpose  of 
monitoring  compliance  with  the  Final 
Order; 

(8)  Notify  the  Commission  at  least  60 
days  prior  to  any  change  in  its  business 
(such  as  incorporation,  dissolution, 
assignment,  sale,  or  petition  for 
bankruptcy)  that  results  in,  or  is 
intended  to  result  in,  the  emergence  of 
successor  ownership,  the  creation  or 
dissolution  of  subsidiaries,  going  out  of 
business,  or  any  other  change  that  might 
affect  its  financial  or  operational  ability 
to  comply  with  the  final  Order  and  the 
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corrective  action  plan  submitted  and 
approved  pursuant  to  the  Order;  and 

(9)  Take  such  other  and  further 
actions  as  the  Commission  deems 
necessary  to  protect  the  public  health 
and  safety  and  to  comply  with  the 
CPSA. 

Dated:  March  3. 1998. 

Issued  by  Order  of  the  Commission. 
Alan  H.  Schoem, 

Assistant  Executive  Director,  U.S.  Consumer 
Product  Safety  Commission,  Office  of 
Compliance.  4330  East  West  Midway, 
Bethesda.  Maryland  2081 4. 301-504-0621 . 
IFR  Doc.  9&-6010  Filed  3-9-98;  8:45  am) 


DEFENSE  NUCLEAR  FACtUTIES 
SAFETY  BOARD 

Sunshin*  Act  M««ting 

Pursuant  to  the  provision  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C,  5S2b).  notice  is  hereby  given  of 
the  Defense  Nuclear  FadUties  Safety 
Board's  (Board)  meeting  described 
below. 

TIME  AND  DATE  OF  MEETINO:  9:00  a.m.. 
March  24, 1998. 

PLACE:  The  Defense  Nuclear  FaciUties 
Safety  Board,  Public  Hearing  Room,  625 
Indiana  Avenue.  NW,  Suite  300, 
Washington,  DC  20004. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Defense 
Nuclear  Facilities  Safety  Board  will 
convene  the  sixth  quarterly  briefing 
regarding  the  status  of  progress,  of  tiie 
activities  associated  with  the  DOE's 
Implementation  Plan  for  the  Board's 
Recommendation  95-2,  Integrated 
Safety  Management. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  FaciUties  Safety  Board, 
625  Indiana  Avenue.  NW,  Suite  700. 
Washington.  DC  20004,  (800)  788-4016. 
This  is  a  toll-free  nimiber. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Nuclear  Facilities  Safety  Board 
reserves  its  right  to  further  schedule  and 
otherwise  regulate  the  course  of  this 
meeting,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  and  otherwise 
exercise  its  authority  under  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Dated:  March  5, 1998. 
John  T.  Conway, 

Chairman. 

[FR  Doc.  9»-6179  Filed  3-5-98;  4:06  pm] 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
action:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  9, 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patiick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 


need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  firom  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  March  4, 1998. 
Linda  C  Tague, 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Alcohol.  Other  Drug  and 
Violence  Prevention  Survey  of 
American  College  Campuses. 

Frequency:  On  occasion. 

Affected  Public:  Not-for-profit 
institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  360. 
Burden  Hours:  90. 

Abstract:  The  Department  of 
Education  requires  a  formal  assessment 
of  institutions  of  higher  education,  be 
conducted  by  its  contractor  of  The 
Higher  Education  Center  for  Alcohol 
and  Other  Drug  Prevention,  to 
determine  the  status  of  alcohol  and 
other  drug  prevention  and  violence 
prevention  efforts  and  emerging  needs 
of  American  college  campuses. 

[FR  Doc.  98-6071  Filed  3-9-98;  8:45  am] 
BILLMQ  OOOE  40«>-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah; 
Notice  Of  Opan  Meeting 

AGENCY:  Department  of  Energy. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conmiittee  Act 
(Pub.  L.  No.92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
NAME:  Environmental  Management  Site- 
Specific  Advisory  Board  (EMSSAB), 
Paducah  Gaseous  Diffusion  Plant. 
DATE  AND  TIME:  Thursday.  March  19, 
1998  5:00  p.m.— 10:00  p.m. 
ADDRESSES:  Executive  Inn,  Van  Buren 
Room,  1  Executive  Boulevard,  Paducah. 
Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  Alvarado,  Site-Specific  Advisory 
Board  Coordinator,  E>epartment  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  M8-103,  Paducah,  Kentucky 
42001,  (502)  441-6804. 
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SUPPLEMBfTARY  INFORMATION: 

Purpose  of  the  Board:  The  pxirpose  of 
the  Board  is  to  make  reconunendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  meeting  will 
include  administrative  plans  for  the 
board  at  the  beginning  of  the  meeting; 
Environmental  Management  and 
Enrichment  Facilities  (EMEF)  Project 
updates;  discussions  on  DOE  responses 
to  SSAB  recommendations, 
decontamination  and  decommissioning 
cost  efiisctiveness,  and  Site  Treatment 
Plan  Annual  Report;  a  Beditel/Jacobs 
Management  and  Integration 
presentation;  a  report  on  the 
Prioritization  Meeting  from  Gr^ 
Waldrop;  and  updates  on  Waste  Area 
Grouping  (WAGs)  22  and  the  Vortec 
Environmental  Assessment  (if 
available).  A  copy  of  the  final  agenda 
will  be  available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Carlos  Alvarado  at  the  address 
or  telephone  niunber  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
mil  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  ivishing  to  make  public 
comment  wrill  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
as  the  first  item  on  the  meeting  agenda. 
Tliis  notice  is  being  publiiiied  less  than 
15  days  in  advance  of  the  meeting  due 
to  programmatic  issues  that  needed  to 
be  resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copyii^  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Fonestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20S8S  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
and  Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  through  Friday,  or  by 
writing  to  Carlos  Alvarado,  Department 
of  Energy  Paducah  Site  Office,  Post 
Office  Box  1410,  MS-103.  Paducah, 
Kentucky  42001,  or  by  calling  him  at 
(502)  441-6804. 


Issued  at  Washington,  DC  on  March  5, 
1998. 

Altfaea  T.  Van»go, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

[PR  Doc  98-6130  Filed  3-9-98:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Energy  Information  AdministrBtton 

Agency  Infonnation  Collaction 
Activftiee:  Propo—d  Cdiections; 
Comment  Request 

MBtcr:  Energy  Information 
Administration,  DOE. 
action:  Agency  information  collection 
activities:  Proposed  collections; 
Comment  request. 

summary:  The  Energy  Information 
Administration  (QA)  is  soliciting 
comments  concerning  the  proptwed 
renewal  of  approval  for  Forms  EIA-63A, 
"Annual  Solar  Thermal  Collector 
Manufsctuirers  Survey,"  and  EIA-63B, 
"Annual  Photovoltaic  Module/Cell 
Manufacturers  Survey." 
DATES:  Written  comments  must  be 
'  submitted  within  60  days  of  the 
publication  of  this  notice.  If  you 
anticipate  that  you  will  be  stibmitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  of  your  intention  to 
do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  James 
Holihan,  Energy  Information 
Administration,  EI-523,  Renewable 
Energy  Branch,  Fonestal  Building,  U.S. 
Department  of  Energy,  Washington,  D.C. 
20585-0650,  Telephone  (202)  426-1147; 
e-mail  jholihandeia.doe.gov;  FAX  (202) 
426-1311. 
FOR  FURTHB)  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Mr.  Holihan  at  the 
address  listed  above. 

SUPPLBNENTARY  INFORMATION: 

I.  Background 

n.  Cuiient  Actions 

ni.  Request  for  Comments 

L  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91), 
the  Energy  Information  Administration 
(EIA)  is  obliged  to  carry  out  a  central, 
comprehensive,  and  imified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 


assembles,  analyzes,  and  disseminates 
data  and  information  related  to  enei^gy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statisticaiinformation  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  EIA,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)),  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  %vith  an  opportxmity  to 
comment  on  prop<»ed  and/or 
continuing  reporting  forms.  This 
program  helps  EIA  to  prepare  data 
requests  in  tne  desired  format,  minimize 
reporting  burden,  develop  clearly 
understandable  reporting  forms,  and 
assess  the  impact  of  collection 
requirements  on  respondents.  Also,  EIA 
will  later  seek  approval  by  the  Office  of 
Management  and  Budget  [OMB]  for  the 
collections  undw  Section  35070i)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L  Na  104-13,  title  44,  U.S.C.  Chapter 
35). 

IL  Current  Actioas 

The  EIA  will  request  a  three-year 
extensicm  through  August  31,  2001,  to 
continue  using  Forms  EIA-63A  and 
EIA-63B.  No  substantive  modifications 
to  the  currently  approved  forms  will  be 
proposed  unless  substantive  suggestions 
are  received  and  approved. 

The  forms  currenUy  are  used  to  gather 
information  on  the  supply  and 
distribution  of  solar  thermal  collectors, 
photovoltaic  cells,  and  photovoltaic 
modules.  Specifically,  ^e  forms  collect 
information  on  manufacturing,  imports, 
exports,  and  shipmmits.  The  EIA  has 
been  collecting  this  information 
annually  and  proposes  to  continue  the 
surveys.  The  data  collected  will  be 
published  in  the  Renewable  Energy 
Aimual  and  will  also  be  available 
through  EIA's  Internet  site  at  http:// 
www.eia.doe.gov/fuelrenewable.html. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  IL  (If  your 
comments  apply  to  a  specific  form, 
please  indicate  one.)  l^e  following 
guidelines  are  provided  to  assist  in  the 
preparation  of  responses. 

Genera}  Issues 

A.  Are  the  proposed  collections  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
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practical  utility?  Practical  utility  is 
deFined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  EIA  make 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
deflnitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  data  be  submitted  by  the  due 
date? 

C.  Public  reporting  burden  for  each 
form  is  estimated  to  average 
approximately  three  hours. 

Burden  includes  the  total  time,  effort, 
or  fmancial  resources  expended  to 
generate,  maintain,  retain,  or  disclose  or 
provide  the  information.  Please 
comment  on:  (1)  The  accuracy  of  our 
estimate,  and  (2)  how  the  agency  could 
minimize  the  burden  of  the  collection  of 
information,  including  the  use  of 
information  technology. 

D.  EIA  estimates  that  respondents  will 
incur  no  additional  costs  for  reporting 
other  than  the  hours  required  to 
complete  the  collection.  The 
information  requested  is  expected  to  be 
available  in  each  respondent's  business 
information  system.  What  are  the 
estimated:  (1)  Total  dollar  amount 
annualized  for  capital  and  start-up 
costs,  and  (2)  recurring  annual  costs  of 
operation  and  maintenance,  and 
purchase  of  services  associated  with  this 
data  collection? 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s).  and  the 
methods  of  collection. 

As  a  Potential  User 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form(s)? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  If  so.  what  are 
their  deficiencies  and/or  strengths? 

D.  For  the  most  part,  information  is 
published  by  EIA  in  U.S.  customary 
units,  e.g..  cubic  feet  of  natural  gas. 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  EIA  publish 
more  information  in  metric  units,  e.g., 
cubic  meters,  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
information  (e.g.,  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  unit(s)  of 
measurement  preferred,  and  in  which 


EIA  public»tion(s)  you  would  like  tp  see 
such  information. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  D.C.,  March  4. 1998. 
Jay  H.  Cassdberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 
|FR  Doc.  98-6131  Filed  3-9-98;  8:45  am] 

WLUNG  CODE  6460-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-«-000] 

ALLEnergy  IMarketing  Company; 
Notice  of  Issuance  of  Order 

March  4,  1998. 

ALLEnergy  Marketing  Company, 
L.L.C.  (ALLEnergy).  an  affiliate  of  New 
England  Power  Company,  filed  an 
application  for  authorization  to  sell 
power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  (ALLEnergy)  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  ALLEnergy.  On  February 
25,  1998,  the  Commission  issued  an 
Order  Approving  Sale  of  Jurisdictional 
Facilities,  Accepting  For  Filing 
Proposed  Market-Based  Rates. 
Conditionally  Accepting  For  Filing 
Proposed  Market-Based  Rates. 
Accepting  Proposed  Rates  For  Filing.  As 
Modified  In  Part.  Rejecting  Proposed 
Rates.  Without  Prejudiced  To  Refiling 
And  Accepting  For  Filing  And 
Suspending  Proposed  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  February  25, 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34.  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (J).  (K).  and  (M): 

(J)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  ALLEnergy 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington.  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 


(K)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (J)  above.  ALLEnergy  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
ALLEnergy,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(m)  The  Commission  reserves  the 
right  to  modify  this  order  to  require  a 
further  showing  that  neither  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  ALLEnergy's  issuances  of 
securities  or  assumptions  of 
liabilities*  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
27. 1998. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
David  P.  Boergers, 
Acting  Secretary. 

(PR  Doc.  98-6049  Filed  3-9-98;  8:45  am) 
BILUNG  CODE  Crn-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  RP98-1 43-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27, 1998. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  proposed  to 
become  effective  March  1, 1998: 

Thirty-first  Revised  Sheet  No.  8 
Thirty-first  Revised  Sheet  No,  9 
Thirtieth  Revised  Sheet  No.  13 
Thirty-fifth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $3.2  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  Part  284  firm 
transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 


applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  also  advises  that  the 
proposed  changes  would  increase 
current  quarterly  Above-Market  Dakota 
Cost  recoveries  from  $1.6  million  to  $3.2 
million. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 
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DavM  P.  Boergen, 

Acting  Secretary. 

[PR  Doc.  9S-6025  Filed  3-«-98;  8:45  am] 

HUJNQ  CODE  CZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-144-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  TarifT 

March  4, 1998. 

Take  notice  that,  on  February  27, 
1998,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheet, 
proposed  to  become  effective  March  1, 
1998: 

Thirty-sixth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheet  is  being  filed  to  implement 
the  annual  reconciliation  of  the  recovery 
of  its  Above-Market  Dakota  Costs,  as 
required  by  its  tariff  recovery 
mechanism.  ANR  advises  that  the  filing 
proposes  a  negative  reservation 
surcharge  adjustment  (refund)  of  ($0.27) 
applicable  to  its  currently  effective,  firm 
service  Rate  Schedules.  This  negative 
surcharge  is  proposed  to  return  to 
ANR's  customers,  over  the  twelve 
month  period  of  March  1, 1998  to 
February  28, 1999,  the  $1.5  million  of 
Above-Market  Dakota  Cost 


overcoUections,  inclusive  of  interest, 
which  are  reflected  in  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergen, 
Acting  Secretary. 
[PR  Doc.  98-6026  Filed  3-9-98;  8:45  am] 

■lUJNG  OOOE  l717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9B-2-4e-00(q 

ANR  Pipeline  Company;  Notice  of 
Proposed  Ciumges  in  FERC  Gas  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27, 1998, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  proposed 
to  be  effective  April  1, 1998: 

Eighth  Revised  Sheet  No.  19 
Fifth  Revised  Sheet  No.  68H 

ANR  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  annual 
redetermination  of  the  levels  of  ANR's 
Transporter's  Use  (%)  as  required  by 
ANR's  currently  effective  tariff,  to 
become  effective  April  1, 1998.  This 
redetermination  reflects  a  decrease  in 
the  fuel  use  percentages  for 
approximately  75%  of  the  routes  on 
ANR's  system,  and  only  minor  increases 
will  be  experienced  on  the  remaining 
routes.  ANR  states  that  all  of  its  Volume 
No.  1  and  Volume  No.  2  customers  and 
interested  State  Commissions  have  been 
mailed  a  copy  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  in  the 
Public  Reference  Room. 

David  P.  Boergen, 

Acting  Secretary. 

[PR  Doc.  98-6037  Filed  3-9-98;  8:45  am] 

BIUJNG  COOE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodiet  No.  TM9e-3-22-400] 

CNG  Transmission  Corporation;  Notloe 
of  Proposed  Citanges  in  FERC  Gas 
Tariff 

March  4. 1998. 

Take  notice  that  on  February  27, 1998, 
CNG  Transmission  Corporation  (OsIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  with  an 
effective  date  of  April  1, 1998: 

Sixteenth  Revised  Sheet  No.  31 
Thirty-Fifth  Revised  Sheet  No.  32 
Thirty-Fifth  Revised  Sheet  No.  33 
Fourteenth  Revised  Sheet  No.  34 
Seventeenth  Revised  Sheet  No.  35 

CNG  states  that  the  purpose  of  this 
filing  is  to  update  both  CNG's  effective 
Transportation  Cost  Rate  Adjustment 
(TCRA)  and  its  Electric  Power  Cost 
Adjustment  (EPCA).  The  effect  of  the 
proposed  TCRA,  including  the  EPCA, 
on  each  element  of  CNG's  rates  is 
summarized  in  workpapers  that  are 
attached  to  the  filing. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  its  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
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Protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-6041  Filed  3-9-98;  8:45  am] 

MLUNQ  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Fsderal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-4-^2-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

March  4.  1998. 

Take  notice  that,  on  February  27, 
1998,  Colorado  Interstate  Gas  Company 
(QG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Seventh  Revised  Sheet  No.  11 A 
of  its  reflecting  an  increase  in  its  fuel 
reimbursement  percentage  for  Lost, 
Unaccounted-For  and  Other  Fuel  Gas 
from  0.73%  to  0.79%  effective  April  1, 
1998. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Pubhc  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 

(FR  Doc.  98-6044  Filed  3-9-98;  8:45  am] 
HLUNQ  COOE  (rir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-151-000] 

Columbia  Gas  Transmission        • 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4.  1998. 

Take  notice  that  on  February  27, 1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  April  1,  1998: 

Twenty-fifth  Revised  Sheet  No.  25 
Twenty-fifth  Revised  Sheet  No.  26 
Twenty-fifth  Revised  Sheet  No.  27 
Twenty-fifth  Revised  Sheet  No.  28 

Columbia  states  that  this  filing 
comprises  Columbia's  annual  filing 
pursuant  to  Section  36.2  of  the  General 
Terms  and  Conditions  (GTC)  of  its  tariff. 
GTC  Section  36,  "Transportation  Costs 
Rate  Adjustment"  (TCRA)  enables 
Columbia  to  adjust  its  TCRA  rates 
prospectively  to  reflect  estimated 
current  Account  No.  858  costs  and  over/ 
under  recovered  amounts  for  the 
deferral  period.  The  TCRA  rates  consist 
of  a  Current  Operational  TCRA  rate, 
reflecting  an  estimate  of  costs  for  a 
prospective  12-month  period  beginning 
April  1, 1998,  and  a  Operational  TCRA 
Surcharge  rate  which  is  a  true-up  for 
actual  activity  within  the  deferral  period 
of  the  12  months  ended  December  31, 
1997. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-6033  Filed  3-9-98;  8:45  am] 

BILUNQ  COOE  S7U-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-152-00QI 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27, 1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  Aprill,  1998: 

Twenty-sixth  Revised  Sheet  No.  25 
Twenty-sixth  Revised  Sheet  No.  26 
Twenty-sixth  Revised  Sheet  No.  27 
Twenty-sixth  Revised  Sheet  No.  28 
Fifteenth  Revised  sheet  No.  30 
Tenth  Revised  Sheet  No.  31 

Columbia  states  that  the  derivation  of 
the  proposed  rates  for  the  EPCA  Rates 
is  shown  on  Appendix  A,  attached  to 
the  filing,  and  is  to  recover  $5,169,087 
in  annual  costs  for  electric  power  and  to 
flow-back  a  $949,352  over-recovery  in 
electric  power  costs  applicable  to  the 
EPCA  surcharge. 

Columbia  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
45,  Electric  Power  Costs  Adjustments 
(EPCA),  of  the  General  Terms  and 
Conditions  (GTC)  of  Columbia's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  Columbia  states  that  Section  45.2 
provides  that  Columbia  may  file,  to  be 
effective  each  April  1,  to  adjust  its 
electric  power  costs,  thefeby  allowing 
for  the  recovery  of  current  EPCA  costs 
and  the  EPCA  surcharge. 

Columbia  states  that -these  revised 
tariff  sheets  are  being  filed  to  reflect 
adjustments  to  Columbia's  current  costs 
for  electric  power  for  the  twelve-month 
period  beginning  April  1, 1998. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


UMI 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 
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David  P.  Boergera, 

Acting  Secretary. 

(FR  Doc.  98-6034  Filed  3-9-98;  8:45  am] 

BILUNQ  CODE  Srir-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofmnlssion 

[Dociwt  No.  TM98-2-21  -000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27, 1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet  with  a  proposed  effective 
date  of  April  1, 1998: 

Sixth  Revised  Sheet  No.  44 

Columbia  states  that  it  submits  its 
aimual  filing  pursuant  to  the  provisions 
of  Section  35,  "Retainage  Adjustment 
Mechanism  (RAM)",  of  the  General 
Terms  and  Conditions  (GTC)  of  its 
Tariff.  Sixth  Revised  Sheet  No.  44  sets 
forth  the  retainage  factors  applicable  to 
Columbia's  transportation,  storage, 
processing  and  gathering  services,  as 
revised  by  this  filing. 

GTC  Section  35.2  requires  Columbia 
to  adjust  its  retainage  percentages 
annually.  GTC  Section  35.4  provides 
that  the  retainage  percentages  consist  of 
a  current  and  an  over/imder  recovered 
component.  Pursuant  to  GTC  Section 
35.4(a),  the  current  component  reflects 
the  estimate  of  total  company-use,  lost, 
and  unaccounted-for  quantities  required 
during  the  12-month  period 
commencing,  in  an  annual  filing  such  as 
this,  on  April  1.  The  over/under 
recovered  component,  as  described  in 
GTC  Section  35.4(b),  reflects  the 
reconciliation  of  "actual"  company-use, 
lost,  and  unaccounted-for  quantities 
with  quantities  actually  retained  by 
Columbia  for  the  preceding  calendar 
year;  i.e.,  the  defiieral  period.  The 
changes  in  the  retainage  percentage 
applicable  to  Columbia's  transportation, 
storage,  processing  and  gathering 
services  are  set  forth  at  Appendix  A, 
page  1. 

Pursuant  to  Article  HI,  Section  I,  (5) 
of  the  Stipulation  and  Agreement 
(Stipulation  II)  at  Docket  No.  RP95-408 


et  al,  Columbia  is  including  a  fixed 
annual  quantity  of  650,000  Dth  within 
the  calculation  of  the  current 
component  of  the  transportation 
retainage  factor,  which  amount  is  to  be 
retained  and  provided  to  MarkWest. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergen. 
Acting  Secretary. 
(FR  Doc.  98-6035  Filed  3-9-98;  8:45  am) 

BILUNG  COOE  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory    ' 
Commission 

[DoclMt  No.  TM98-2-70-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

March  4. 1998. 

Take  notice  that  on  February  27,  1998, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  a  proposed 
effective  date  of  April  1, 1998: 

Eighteenth  Revised  Sheet  No.  018 
Eighth  Revised  Sheet  No.  01 8 A 
Nineteenth  Revised  Sheet  No.  019 

Columbia  Gulf  states  that  this  fiUng 
represents  Columbia  Gulfs  annual  filing 
pursuant  to  the  provisions  of  Section  33, 
"Transportation  Retainage  Adjustment 
(TRA)",  of  the  General  Terms  and 
Conditions  (GTC)  of  its  Tariff. 

Columbia  Gulf  states  that  the  tariff 
sheets  listed  above  set  forth  the 
transportation  retainage  factors  as  a 
result  of  this  filing.  GTC  Section  33.2 
enables  Columbia  Gulf  to  state  retainage 
factors  for  its  rate  zones,  which  factors 
consist  of  a  current  and  an  over/ under 


recovered  component.  Pursuant  to  GTC 
Section  33.4(a),  the  current  component 
reflects  the  estimate  of  total  company- 
use,  lost,  and  unaccounted-for 
quantities  required  during  the  12-month 
period  commencing,  in  an  annual  filing 
such  as  this,  on  April  1.  Pursuant  to 
GTC  Section  33.4(b)  the  over/under 
recovered  component  reflects  the 
reconciliation  of  "actual"  company-use, 
lost,  and  unaccounted-for  quantities 
with  quantities  actually  retained  by 
Columbia  Gulf  for  the  preceding 
calendar  year;  i.e.,  the  deferral  period. 

The  deferral  period  for  this  annual 
filing  is  the  preceding  calendar  year 
being  January  1,  1997  through  December 
31, 1997.  Appendix  A,  pages  5  and  6, 
set  forth  Columbia  Gulfs  actual 
experience  during  the  deferral  period. 
As  reflected  therein,  Columbia  Gulf  was 
in  a  net  over-recovery  position  as  of 
December  31, 1997.  Consequently,  in 
this  filing  Columbia  Gulf  Is 
implementing  an  over/under  recovered 
surcharge  component  for  each  of  the 
retainage  factors  to  decrease  future 
quantities  to  be  retained. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commisrions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boei<gers, 
Acting  Secretary. 
[FR  Doc.  98-6038  Filed  3-»-98;  8:45  am] 

BIUJNQ  OOOE  tri7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-2-1 27-000] 

Cove  Point  LNG  Limited  Partnership; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27,  1998, 
Cove  Point  Limited  Partnership  (Cove 


UMI 


I 


I 


11664 


Federal  Register / Vol.  63.  No.  46 /Tuesday.  March  10,  1998 /Notices 


Point)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1  the  following  tariff  sheet  to 
become  effective  April  1. 1998. 

Fourth  Revised  Sheet  No.  7 

Cove  Point  states  that  the  listed  tariff 
sheet  sets  forth  the  restatement  and 
adjustment  to  its  retainage  percentages, 
pursuant  to  the  Section  1.37  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1. 

Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point's 
affected  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergere, 
Acting  Secretary. 
[FR  Doc.  9a-6040  Filed  3-9-98;  8:45  ami 

MLUNO  CODE  t717-01-M 


Duke  and  the  services  provided  through 
such  facilities  will  not  be  subject  to  the 
Commission's  jurisdiction  under 
Section  1(b)  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Richfield  has  concurrently  filed  an 
application,  in  Docket  No.  CP98-254- 
000,  seeking  authority  pursuant  to 
Section  7(b)  of  the  NGA  to  abandon  the 
faciUties  sought  to  be  acquired  by  Duke 
and  which  are  the  subject  of  this 
Petition. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
11,  1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  washing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P.  loergers. 
Acting  Secretary. 
[FR  Doc.  98-6052  Filed  3-9-98;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP98-252-000] 

Duke  Energy  Field  Services,  inc.; 
Notice  of  Petition  for  Declaratory  Order 

March  4. 1998. 

Take  notice  that  on  February  25. 1998. 
Duke  Energy  Field  Services,  Inc.  (Duke), 
370  17th  Street,  Suite  900,  Denver, 
Colorado  80202,  filed  a  petition  under 
Rule  207  of  the  Commission's  Rules  of 
Practice  and  Procedure,  for  an  order 
declaring  that  upon  the  completion  of 
the  acquisition,  ownership,  and 
operation  of  the  natural  gas  storage 
field,  base  gas,  injection,  withdrawal, 
and  observation  wells,  compression, 
gathering  systems,  and  related  facilities 
currently  owned  b.y  Richfield  Gas 
Storage  System  (Richfield),  an  affiliate 
of  Duke,  that  such  facilities  acquired  by 


Pipelines  issued  January  31, 1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boei^ers, 
Acting  Secretary. 
[FR  Doc.  98-6059  Filed  3-9-98;  8:45  am] 

BILUNQ  COOE  IT17-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RPOT-a87-015] 

El  Paso  Natural  GasX^mpany;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

March  4. 199S. 

Take  ttotice  that  on  February  27, 1998, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheet,  to 
become  effective  February  1, 1998: 
Thirteenth  Revised  Sheet  No.  30 

El  Paso  states  that  the  above  tariff 
sheet  is  being  filed  to  implement  four 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP«a-24i-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Application 

March  4, 199B. 

Take  notice  that  on  February  18. 1998, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP98- 
241-000,  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  two  gas  transportation  services, 
known  as  FGT's  Rate  Schedules  X-16 
and  X-21,  under  which  FGT  used  to 
provide  service  for  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco),  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Federal  Energy 
Commission  (Commission)  and  open  to 
public  inspection. 

FGT  stated  that  by  letter  agreements, 
signed  by  PGT  on  August  22, 1996  and 
accepted  by  Transco  in  December,  1997, 
FGT  and  Transco  agreed  to  terminate 
two  gas  transportation  service 
agreements  designated  in  FGT's  Original 
Volume  Na  3  of  its  FERC  Gas  Tariff  as 
Rate  Schedules  X-16  and  X-21.  FGT 
reported  that  under  Rate  Schedule  X- 
16.  FGT  would  receive  and  transport  up 
to  2,000  MMBtu  of  gas  per  day  from 
Chamber  County,  Texas  and  deliver  an 
equivalent  quantity  of  gas  to  Transco  in 
Vermillion  Parish,  Louisiana.  FGT 
further  reported  that  under  Rate 
Schedule  X-21,  FGT  would  receive  and 
transport  up  to  3,500  MMBtu  of  gas  per 
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day  from  Stone  County,  Mississippi  and 
deliver  an  equivalent  quantity  of  gas  to 
Transco  in  Vermillion  and  St.  Helena 
Parishes,  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
25, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Corrmiission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  helct 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  FGT  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergera, 
Acting  Secretary. 
(FR  Doc.  98-6051  Filed  3-9-98;  8:45  am] 

BiLUNG  CODE  67ir-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docirat  No.  RP97-1 53-010] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Change  in  FERC  Gas  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27, 1998, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 


Volume  No.  1,  Sixth  Revised  Sheet  No. 
289,  for  effectiveness  on  March  6, 1998. 

According  to  Granite  State,  Sixth 
Revised  Sheet  No:  289  incorporates 
GISB  standards  5.4.13  throu^  5.4.17, 
Version  1.1,  by  reference  in  Granite 
State's  tariff. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  served  on  its  firm 
and  interruptible  customers,  the  parties 
op  the  official  service  list  in  the 
proceeding  maintained  by  the  Secretary 
and  upon  the  regulatory  agencies  of  the 
states  of  Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-6058  Filed  3-9-98;  8:45  am] 

BiLUNG  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclWt  No.  RP97-1 44-009] 

KN  Wattent)erg  Transmission  Limited 
Liability  Co.;  Notice  of  Tariff  Filing 

March  4, 1998. 

Take  notice  that  on  March  2, 1998. 
KN  Wattenberg  Transmission  Limited 
Liability  Co.  (Wattenberg)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1.  the  following 
revised  tariff  sheet,  to  be  effective 
November  1, 1997: 

Second  Revised  Sheet  No.  40 
Second  Revised  Sheet  No.  41 
First  Revised  Sheet  No.  41 A 
First  Revised  Sheet  No.  53 

Wattenberg  states  that  the  above 
referenced  actual  tariff  sheets  are  being 
filed,  in  compliance  with  the 
Commission's  June  2, 1997  order  to  be 
effective  November  1, 1997.  On  October 
1, 1997,  KN  Wattenberg  filed  actual 
tariff  sheet  Second  Revised  Sheet  No 
66A  in  compliance  with  the 
Commission's  order  of  June  2, 1997.  The 


order  approved  the  ProForma  tariff 
sheets  which  were  filed  on  May  1. 1997 
and  directed  KN  Wattenberg  to  file 
actual  tariff  sheets.  Wattenterg  states 
that  due  to  an  administrative  oversight, 
Sheet  Nos.  40,  41,  41A,  and  53  were  not 
submitted  in  the  October  1  filing. 
Therefore,  KN  Wattenberg  is  hereby 
submitting  the  above  referenced  actual 
tariff  sheets. 

Wattenberg  states  that  copies  of  the 
filing  were  served  upon  Wattenlwrg's 
jurisdictional  customers,  interested 
public  bodies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section  385- 
211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.Protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergera, 
Acting  Secretary. 

[FR  Doc.  98-6057  Filed  3-9-98;  8:45  am] 
BILUNG  CODE  CZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-699-001] 

Midcoast  Interstate  Transmission,  Inc; 
Notice  of  Amendment 

March  4, 1998. 

Take  notice  that  on  February  20, 1998, 
Midcoast  Interstate  Transmission,  Inc. 
(MTT).  formerly  Alabama-Tennessee 
Natural  Gas  Company.  3230  Second 
Street,  Muscle  Shoals,  Alabama  35661, 
filed  an  application  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  regulations, 
requesting  an  extension  to  November  1, 
1999,  of  the  limited-term  certificate  to 
continue  to  operate  certain  existing 
compressor  and  related  facilities,  with 
pregranted  abandonment  authority,  in 
order  to  ensure  its  ability  to  satisfy  its 
firm  service  requirements,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  the  public  inspection. 

On  October  2. 1997,  the  Commission 
issued  in  the  captioned  proceeding  a 
limited-term  certificate,  authorizing  MTT 
to  operate  for  a  one  year  period  ending 
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November  1. 1998,  two  standby  350 
horsepower  Clark  compressor  units  and 
related  facilities,  located  at  its  Sheffield 
Compressor  Station  in  Colbert  County. 
Alabama.  The  utilization  of  the  two 
standby  compressor  units  would  allow 
MIT  time  to  determine  whether  a  more 
permanent  service  arrangement  would 
be  required  based  on  the  outcome  of  the 
North  Alabama  Pipeline  project  of 
Southern  Natural  Gas  Company 
(Southern)  in  Docket  No.  CP96-153-000 
and  the  service  decisions  of  the 
customers,  the  Cities  of  Decatur  and 
Huntsville  (Decatur  and  Huntsville), 
that  the  project  was  designed  to  serve. 

Currently,  MIT  is  proposing  the 
instant'  extension  request  due  to  a  recent 
certificate  amendment  by  Southern  in 
that  proceeding.  Southern's  amendment 
indicates  that  construction  will  not 
commence  on  the  North  Alabama 
Pipeline  until  March  1999,  and  that  it 
would  not  be  operational  until 
November  1, 1999.  MIT  notes  that  in  the 
event  that  Decatur  and  Huntsville 
remained  on  its  system,  then  it  had 
planned  to  submit  a  permanent,  long 
term  solution  that  would  accommodate 
all  of  its  firm  service  obligations.  Rather 
than  propose  a  costly  long-term 
alternative,  MIT  contends  that  it  can 
continue  to  use  its  standby  compressors 
without  any  additional  capital  outlay 
and  still  meet  the  firm  service 
requirements  until  the  future  becomes 
more  clear. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  or  before  March  25, 
1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington.  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  National 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  of  its  designee  on  the 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  ovra  review  of 
the  mattfer  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  hirther  notice  of  such  hearing 
will  be  dully  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  MIT  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Beergers, 
Acting  Secretary. 
IFR  Doc.  9»-6050  Filed  3-»-98;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-«7-007] 

IMoJave  Pipeline  Company;  Notice  of 
Report 

March  4,  1998. 

Take  notice  that  on  February  27, 1998, 
in  compliance  with  the  Commission's 
order  issued  May  17. 1996  at  Docket  No. 
RP96-67-O00.  Mojave  Pipeline 
Company  (Mojave)  tendered  for  filing  a 
Hub  Services  Report  for  the  second  year 
of  Hub  operations.  • 

Mojave  states  that  the  Hub  Services 
Report  details  its  Hub  services  for  the 
previous  year  provided  under  Rate 
Schedule  APS-1 .  Mojave  provided  no 
authorized  loan  services  under  Rate 
Schedule  ALS-1  during  this  period. 

Mojave  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
in  this  proceeding  as  well  as  all 
customers  of  Mojave  and  interested  state 
regulatory  commissions. 

Any  parson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
Regulations.  AH  such  protests  should  be 
filed  on  or  before  March  11. 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  loer^ers, 
Acting  Secretary. 
IFR  Doc.  98-6055  Filed  3-9-98;  8:45  am] 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9a-1 49-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

March  4. 1998. 

Take  notice  that  on  February  27, 1998. 
National  Fud  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volimie  No.  I,  Fourth  Revised  Sheet  No. 
8,  with  a  proposed  effective  date  of 
April  1. 1998. 

National  states  that  this  filing  reflects 
the  quarterly  adjustment  to  the 
reservation  component  of  the  EFT  rate 
pursuant  to  the  Transportation  and 
Storage  Cost  Adjustment  (TSCA) 
provision  set  forth  in  Section  23  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Conunission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section  154. 
210  of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boeigers, 
Acting  Secretary. 

(PR  Doc.  98-8031  Filed  3-9-98;  8:45  am] 
BILUNQ  CODE  Sri7-01-M 


DEPARTMBIT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  TM98-7-1&-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

March  4.  1998. 

Take  notice  that  on  February  27, 1998, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Eighth  Revised  Revised 
Sheet  No.  9,  with  a  proposed  effective 
date  of  March  1, 1998. 
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National  states  that  pursuant  to 
Article  n,  Section  2  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000,  et  al..  National  is  required  to 
recalculate  the  maximum  Interruptible 
Gathering  (IG)  rate  monthly  and  to 
charge  that  rate  on  the  first  day  of  the 
following  month  if  the  result  is  an  IG 
rate  more  than  2  cents  above  or  below 
the  IG  rate  as  calculated  under  Section 
1  of  Article  U.  The  recalculation 
produced  an  IG  rate  of  14.0  cents  per 
dth.  ^ 

National  further  states  that,  as 
required  by  Article  H,  Section  4. 
National  is  filing  a  revised  tariff  sheet 
within  30  days  of  the  effective  date  for 
the  revised  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boagen, 
Acting  Secntary. 

(FR  Doc  98-«045  Filed  3-0-98;  8:45  am] 
HLUNQ  OOOE  «n7-m-«i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Pocket  No.  RP98-1 45-000) 

Natural  Qaa  Pipeline  Compeny  of 

America:  Notice  of  Propoaed  Changea 
in  FERC  Qaa  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27, 1998, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  certain  tariff 
sheets  to  be  effective  April  1, 1998. 

Natural  states  that  the  purpose  of  this 
filing  is  to:  (1)  Establish  a  new  Rate 
Schedule  under  which  Natural  would 
provide  a  fiiUy  interruptible  Park  and 
Loan  Service  (PALS),  (2)  make  limited 
revisions  to  Section  5  of  the  General 
Terms  and  Conditions  (GT&C)  of 
Natural's  Tariff  to  address  PALS,  and  (3) 
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make  limited  conforming  changes  to 
Natiiral's  GT&C. 

Natural  requested  any  waivers  which 
may  be  required  to  permit  the  tendered 
tariff  sheets  to  become  effective  April  1, 
1998. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's  customers 
and  interested  states  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regiilations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  R^ulations.  Protests 
will  be  considwed  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  tiie  proceeding. 
Any  person  wishing  to  beoHne  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refisrenoe 
Room. 

David  P.  Bocrgen, 

Acting  Secretary. 

[FR  Doc  98-6027  Filed  3-9-98;  8:45  am] 

aaxMO  OOOE  •rir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConMnisaion 

[Dodnt  Na  RP9fr-147-000] 

NorAm  Qaa  Tranamiaaton  Company; 
Notice  of  Propoeed  Changea  In  FERC 
Qaa  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27, 1998, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fourth  Revised 
Voliune  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  April  1, 
1998: 

Tenth  Revised  Sheet  Nos.  5  and  6 

NGT  states  that  the  revised  tariff 
sheets  are  filed  in  compliance  with  the 
Stipulation  and  Agreement  (Settiement) 
approved  by  Commission  order  in 
Docket  No.  RP91-149  on  March  31, 
199,2.  Arkla  Energy  Resoim»s,  a 
division  of  Arkla,  Inc.  58  FERC  161.359 
(1992).  NGT  states  tiiat  its  February  27. 
1998  filing  is  its  sixth  annual  filing 
pursuant  to  the  Settlement,  and  it 
proposes  to  continue  the  ciurenUy 
effective  rate  for  the  CSC  Charge  as 


provided  in  the  settiement.  at  $0.03  per 
MMBtu. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  tiie 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
DmwidV.Boetfm. 
Acting  Secretary. 

FFR  Doc  98-6029  Filed  3  9  98;  8:45  am] 
■LLMO  OOOC  STir-M-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doetal  Na  RP9ft-14a-OO0I 

Northern  Natural  Qaa  Company; 
of  Propoeed  Changea  in  FERC  Qm 
Tariff 

March  4. 1998. 

Take  notice  that  on  February  27. 1998, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  proposed  to  be  effective  Jime  1, 
1998: 

Second  Revised  Sheet  No.  134A 
Second  Revised  Sheet  No.  135B 
Second  Revised  Sheet  No.  13SC 

Northern  states  that  the  above- 
refierenced  tariff  sheets  are  being  filed  to 
increase  the  firm  daily  maximum 
injection  and  withdrawal  coimter- 
cyclical  rights  of  FDD  customers.  The 
expanded  parameters  are  applicable  to 
all  three  tvpes  of  service  options  for  firm 
deferred  delivery  service  under  Rate 
Schedule  FDD. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regidations. 
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All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Acting  Secretary. 
|FR  Doc.  98-6030  Filed  3-9-98;  8:45  am) 

BILLMQ  CODE  fTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  TM98-2-37-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  FERC  Gas  Tariff 

March  4. 1998. 

Take  notice  that  on  February  27, 1998, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets,  to  become  effective  April  1, 
1998: 

Third  Revised  Volume  No.  1 
Eighth  Revised  Sheet  No.  14 
Fourth  Revised  Sheet  No.  231-A 
First  Revised  Sheet  No.  231-B 
Original  Volume  No.  2 
Twenty-Third  Revised  Sheet  No.  2.1 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  new  fuel 
reimbursement  factors  (Factors)  for 
Northwest's  transportation  and  storage 
rate  schedules.  The  Factors  allow 
Northwest  to  be  reimbursed  in-kind  for 
the  fuel  used  during  the  transmission 
and  storage  of  gas  and  for  the  volumes 
of  gas  lost  and  unaccounted-for  that 
occur  as  a  normal  part  of  operating  the 
transmissions  system.  The  Factors  are 
determined  each  year  to  become 
effective  April  1  pursuant  to  Section 
14.12  of  the  General  Terms  and 
Conditions  contained  in  Northwest's 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  and  pursuant  to  Section  5  of 
Sheet  No.  2.1  in  Northwest's  FERC  Gas 
Tariff,  Original  Volume  No.  2. 

Northwest  states  that  it  proposes  a 
Factor  of  1.23%  for  transportation 
service  Rate  Schedules  TF-1,  TF-2  and 
TI-1  and  for  all  transportation  service 
rate  schedules  contained  in  Original 
Volume  No.  2  of  Northwest's  FERC  Gas 
Tariff.  Northwest  also  states  that  it 
proposes  a  Factor  of  0.74%  for  service 
at  the  Jackson  Prairie  Storage  Project 


under  Rate  Schedules  SGS-1.  SGS-2F 
and  SGS-2I  and  a  Factor  of  2.19%  for 
service  at  the  Plymouth  LNG  Facility 
under  Rate  Schedules  LS-1,  LS-2F  and 
LS-2I. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  this  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  Section  154.210  of-the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the 
proceeding.Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-6036  Filed  3-9-98;  8:45  am) 

BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-1 46-000] 

Panhandle  Eastern  Pipe  Line;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27.  1998. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  attached  to  the  filing  to 
become  effective  April  1,  1998. 

Panhandle  states  that  pursuant  to  the 
April  18,  1996  Stipulation  and 
Agreement  in  Docket  No.  RPQS^l  1-000 
(Settlement)  this  filing  removes  the 
currently  effective  Second  GSR 
Settlement  Reservation  Surcharge  of 
$0.02  for  firm  transportation  service 
provided  under  Rate  Schedules  FT,  EFT 
and  LFT  and  the  Second  GSR 
Settlement  Volumetric  Surcharge  of 
0.13c  for  service  under  Rate  Schedule 
SCT.  The  Second  GSR  Settlement  rate 
component  applicable  to  Rate  Schedules 


IT  and  EIT  will  remain  in  effect  through 
August  31, 1998. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  Or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to  ■ 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boei^rs, 
Acting  Secretary. 
IFR  Doc.  98-6028  Filed  3-9-98:  8:45  am] 

BILUNQ  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9&-3-28-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Filing 

March  4, 1998. 

Take  notice  that  on  February  27, 1998, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  fifing  its  Fuel 
Reimbursement  Adjustment  Filing 
pursuant  to  and  in  accordance  with 
Section  24  (Fuel  Reimbursement 
Adjustment)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Panhandle  states  that  the  Fuel 
Reimbursement  Adjustment  Filing  filed 
herewith  reflects  no  changes  in  the 
currently  effective  transportation  and 
storage  Fuel  Reimbursement 
Percentages. 

Panhandle  further  states  that  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
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Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  v¥ill  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boogers, 
Acting  Secretary. 
[FR  Doc.  98-6042  Filed  3-9-98;  8:45  am) 

NLLma  CODE  >717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-2S4-000] 

Richfield  Gas  Storage  System;  Notice 
of  Application 

March  4. 1998. 

Take  notice  that  on  February  25, 1998, 
Richfield  Gas  Storage  System 
(Richfield),  Two  Warren  Place,  6120  S. 
Yale.  Suite  1200,  Tulsa,  Oklahoma 
74136  filed  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Commission's 
Regulations  thereimder  for  an  order 
granting  permission  and  approval  to 
abandon,  in  place,  by  sale  to  its  affiliate, 
Duke  Energy  Field  Services,  Inc.  (Duke), 
certain  faciUties  located  in  Morton  and 
Stevens  Counties,  Kansas,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Richfield  proposes  to  abandon  its 
storage  field,  2578  horsepower  of 
compression,  approximately  66.4  miles 
of  4,  6,  8, 10  and  12  inch  pipeline,  its 
injection/withdrawal  and  observation 
wells  located  in  the  storage  field,  and  its 
remaining  recoverable  base  gas.  The 
facilities  will  be  transferred  to  Duke  at 
net  book  value  estimated  to  be 
$11,481,571.  Richfield  states  that 
existing  storage  customers  will  not  be 
affected  by  the  proposal,  since  March 
31, 1998,  is  the  last  day  for  storage 
withdrawals  pursuant  to  Richfield 's 
tariff.  All  customers  have  been  notified 
that  all  gas  for  their  account  in  the 
storage  field  should  be  withdrawn  by 
April  30, 1998.  Thus,  with  the  final 
withdrawal  of  customer  storage  volumes 
by  April  30,  1998,  Richfield  will  be 
effectively  out  of  the  storage  business. 

In  addition,  although  not  anticipated 
to  be  necessary,  Richfield  also  requests 


authorization  to  withdraw  any 
customer-owned  gas  fitim  the  storage 
facilities  to  be  abandoned  in  the  event 
that  any  such  gas  may  be  remaining  in 
the  field  subsequent  to  April  30, 1998. 

Richfield  states  that  upon  approval  of 
the  requested  abandonment,  the 
facilities  will  be  operated  as  a  part  of 
Duke's  gathering  system.  Coincident 
with  this  application,  Duke  has  filed  a 
Petition  for  Declaratory  Order  in  Docket 
No.  CP98-252-000  seeking  an 
affirmative  declaration  that  the 
facilities,  once  acquired  and  operated  by 
Duke,  are  gathering  facilities  exempt 
from  NGA  Jurisdiction  under  Section 
1(b). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
11.  1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  a 
petition  to  intervNie  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Richfield  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-6053  Filed  3-9-98;  8;45  am) 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 


[Docket  No.  RP98-141-000] 

Souttiem  Natural  Gas  Company; 
Notice  of  GSR  Cost  Recovery  Rling 

March  4.  1998. 

Take  notice  that  on  February  27, 1998, 
Southern  Natural  Gas  Company 
(Southern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  with  a  proposed  effective 
date  of  April  1,1998. 

Tariff  Sheets  Applicable  to  Contesting 
Parties: 

Thirty  Eighth  Revised  Sheet  No.  14 
Fifty  Ninth  Revised  Sheet  No.  15 
Thirty  Eighth  Revised  Sheet  No.  16 
Fifty  Ninth  Revised  Sheet  No.  17 
Fortieth  Revised  Sheet  No.  29 

Tariff  Sheets  Applicable  to 
Supporting  Parties: 

Twenty  Second  Revised  Sheet  No.  14a 
Twenty  Eighth  Revised  Sheet  No.  15a 
Twenty  Second  Revised  Sheet  No.  16a 
Twenty  Eighth  Revised  Sheet  No.  17a 

Southern  sets  forth  in  the  filing  its 
revised  surcharges  for  the  recovery  of 
Account  No.  858  and  Southern  Energy 
costs  during  the  period  November  1 , 
1997  throu^  )anuary  31.  1998. 
Southern  also  removes  the  GSR 
surcharge  from  tariff  sheets  associated 
with  its  recovery  fi-om  parties  contesting 
the  Global  Settlement  approved  by  the 
Commission  in  Docket  No.  RP89-224  et 
al.  Southern  states  that  the  only 
remaining  protest  to  its  GSR  costs  has 
been  withdrawn. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Prtxiedure.  All  such  motions  or  protests 
should  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
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are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

David  P.  Boer^rs, 

Acting  Secretary: 

IFR  Doc.  98-6023  Filed  3-9-98;  8:45  am] 

BILUNQ  COOE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 43-010] 


TCP  Gathering  Co. 
Filing 


Notice  of  Tariff 


March  4,  1998. 

Take  notice  that  on  March  2,  1998, 
TCP  Gathering  Co.  (TCP)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
actual  tariff  sheets,  to  be  effective 
November  1,  1997: 

Second  Revised  Sheet  No.  58 
Second  Revised  Sheet  No.  59 
First  Revised  Sheet  No.  71 
First  Revised  Sheet  No.  74 
First  Revised  Sheet  No.  75 
Original  Sheet  No.  75A 
First  Revised  Sheet  No.  99 
Original  Sheet  No.  99A 

TCP  States  that  the  above  referenced 
actual  tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's  June 
10, 1997  letter  order,  to  be  effective 
November  1, 1997.  The  June  10  order 
approved  the  ProForma  sheets  TCP  filed 
on  May  1.  1997  and  directed  TCP  to  file 
actual  tariff  sheets.  On  October  1,  1997, 
TCP  filed  actual  tariff  sheets  Fourth 
Revised  Sheet  No.  103  and  First  Revised 
Sheet  No.  103A  in  compliance  with  the 
Commission's  order  and  which  were 
subsequently  approved.  TCP  states  that 
due  to  an  administrative  oversight,  the 
tariff  sheets  referenced  above  were  not 
included  in  the  October  1  filing  as 
required.  Therefore,  TCP  is  hereby 
submitting  for  filing  and  acceptance  the 
above  referenced  sheets,  to  be  effective 
November  1,  1997. 

TCP  states  that  copies  of  the  filing 
were  served  upon  TCP's  jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 


to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boargers, 

Acting  Secretary 

IFR  Dor.  98-6056  Filed  3-9-98;  8:45  am) 

BILLING  CODE  671 7-01 -M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-1 42-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4,  1998. 

Take  notice  that  on  February  27,  1998, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  with  a  proposed  effective 
date  of  April  1,  1998: 

Fifth  Revised  Sheet  No.  147 
Fifth  Revised  Sheet  No.  148 
Fifth  Revised  Sheet  No.  149-155 

Texas  Eastern  states  that  the  filing  is 
submitted  pursuant  to  Section  15.2(G), 
Transition  Cost  Tracker,  of  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1,  and  as  a  limited 
application  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  15  U.S.C.  717c  (1988). 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  promulgated  thereunder. 

Texas  Eastern  states  that  the  purpose 
of  the  filing  is  to  continue  its  recovery 
of  Order  No.  636  transition  costs 
incurred  by  upstream  pipelines  and 
flowed  through  to  Texas  Eastern  as 
approved  by  the  Commission  by  order 
dated  Mardh  24,  1997  in  Docket  No. 
RP97-270,  Texas  Eastern's  last  filing  to 
recover  upstream  transition  cost.  Texas 
Eastern  states  that  this  filing  covers 
approximately  Si. 3  million  of  upstream 
transition  costs  for  the  period  January  1. 
1997  through  December  31,  1997.  which 
is  a  reduction  of  approximately  37% 
from  the  last  filing. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,'vVashington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-6024  Filed  3-9-98:  8:45  ami 

BILUNG  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP98-1 50-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27,  1998 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  which  tariff  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing.  The  tariff  sheets  are  proposed 
to  be  effective  April  1,  1998. 

Transco  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  41  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file  to  reflect 
net  changes  in  the  Transmission  Electric 
Power  (TEP)  rates  30  days  prior  to  each 
TEP  Annual  Period  beginning  April  1. 
Attached  to  the  filing  in  Appendix  B  are 
workpapers  supporting  the  derivation  of 
the  revised  TEP  rates  reflected  on  the 
tariff  sheets  included  therein. 

Transco  states  that  the  TEP  rates  are 
designed  to  recover  Transco's 
transmission  electric  power  costs  for  its 
electric  compressor  stations  (Stations 
100. 115,  120,  125,  145.  and  205).  The 
costs  underlying  the  revised  TEP  rates 
consist  of  two  components — the 
Estimated  TEP  Costs  for  the  period 
April  1. 1998  through  March  31.  1999 
plus  the  balance  in  the  TEP  Deferred 
Account  including  accumulated 
interests  as  of  January  31. 1998. 
Appendix  C  to  the  filing  contains 
schedules  detailing  the  Estimated  TEP 
Costs  for  the  period  April  1, 1998 
through  March  31.  1999  and  Appendix 
D  to  the  filing  contains  workpapers 
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supporting  the  calculation  of  the  TEP 
E)eferred  Account. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  afiected 
customers.  State  Commissions,  and 
other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergert, 
Acting  Secretary. 
[PR  Doc.  9&-6032  Filed  3-»-98;  8:45  am) 

BILUNQ  CODE  •717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-0-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4, 1998. 

Take  notice  that  on  February  27, 1998 
Transcontinental  Gas  Pipeline 
Corporation  (Transco)  tendered  for 
filing  of  as  part  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1 ,  certain 
revised  tariff  sheets,  enumerated  in 
Appendix  attached  to  the  filing,  to  be 
effective  April  1, 1998. 

Transco  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  38  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file,  to  be 
effective  each  April  1,  a  redetermination 
of  its  fuel  retention  percentages 
applicable  to  transportation  and  storage 
rate  schedules.  The  derivations  of  the 
revised  fuel  retention  percentages 
included  herein  are  based  on  Transco's 
estimate  of  gas  required  for  operations 
(GRO)  for  the  forthcoming  annual 
period  April  1998  through  March  1999 
plus  the  balance  accumulated  in  the 
Deferred  GRO  Accoimt  at  January  31, 
1998. 


Additionally,  in  compliance  with  the 
Commission's  March  25, 1997,  order  in 
Docket  No.  TM97-ft-29-000,  Transco 
has  resumed  accounting  for  the  FT-NT 
fuel  retention  percentage  on  an 
incremental  basis.  Transco  states  that 
included  in  Appendix  B  attached  to  the 
filing  are  the  workpapers  supporting  the 
derivation  of  the  revised  fuel  retention 
factors. 

Transco  states  that  copies  of  the  fiUng 
have  been  served  upon  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubic 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 
|FR  Doc.  98-6046  Filed  3-9-98;  8:45  am) 

BUJJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM98-4-30-000] 

Trunlcline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  4,  1998. 

Take  notice  that  on  February  27,  1998, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  in  Appendix  A 
attached  to  the  filing  to  become  effective 
April  1, 1998. 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  Section 
22  (Fuel  Reimbursement  Adjustment)  of 
Trunkline's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  The  revised  tariff 
sheets  listed  on  Appendix  A  reflect:  a 
(0.35)%  decrease  (Field  Zone  to  Zone  2), 
a  (0.43)%  decrease  (Zone  lA  to  Zone  2). 
a  (0.14)%  decrease  (Zone  IB  to  Zone  2), 
a  0.07%  increase  (Zone  2  only),  a 
(0.38)%  decrease  (Field  Zone  to  Zone 


IB),  a  (0.46)%  decrease  (Zone  lA  to 
Zone  IB),  a  (0.17)%  decrease  (Zone  IB 
only),  a  (0.17)%  decrease  (Field  Zone  to 
Zone  lA),  a  (0.25)%  decrease  (Zone  lA 
only)  and  a  0.12%  increase  (Field  Zone 
only)  to  the  currently  effective  fuel 
reimbursement  percentages. 

Trimkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
shippers  and  interested  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  vnll  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 

(PR  Doc.  98-6043  Filed  3-9-98;  8:45  am) 
BILLJNO  CODE  t717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT98-20-000] ' 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4. 1998. 

Take  notice  that  on  February  27,  1998, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  April  1, 1998: 

First  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  150 

Tuscarora  assets  that  the  purpose  of 
this  filing  is  to  reflect  the  removal  of  the 
index  of  customers  from  Tuscarora 's 
tariff.  Tuscarora  states  that  the  removal 
of  the  index  of  customers  is  in 
compliance  with  the  Commission's 
revised  regulations  in  Sections  284.106 
and  284.223. 

Tuscarora  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 


UMI 
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Tuscarora  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  Tiling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing' are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc  98-6054  Filed  3-9-98;  8:45  am] 

MLUNO  CODE  1717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM90-2-82-OOO] 

Viking  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  4,  1998. 

Take  notice  that  on  February  27,  1998, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  the  following  tariff  sheets  to 
become  effective  April  1, 1998: 

Eleventh  Revised  Sheet  No.  6 
Fourth  Revised  Sheet  No.  6A 
Fourth  Revised  Sheet  No.  14 
Second  Revised  Sheet  No.  15D 
Fifth  Revised  Sheet  No.  19 
Fourth  Revised  Sheet  No.  24 
Fourth  Revised  Sheet  No.  29 

Viking  states  that  the  purpose  of  this 
filing  is  to  adjust  Viking's  Fuel  and  Loss 
Retention  Percentages  to  reflect  current 
fuel  usage  and  loss  experience.  The  new 
Fuel  and  Loss  Retention  Percentages  for 
Rate  Schedules  FT-A.  FT-B,  FT-C,  IT, 
and  AOT  are  1.93  percent  for  Zone  1- 
1.  2.47  percent  for  Zone  1-2,  and  .64 
percent  for  Zone  2-2.  For  Rate  Schedule 
FT-GS.  the  Fuel  and  Loss  Retention 
Percentage  is  1.93  percent.  Viking  states 
that  it  is  also  changing  the  Fuel  and  Loss 
Retention  Percentages  from  a  seasonal  to 
an  annual  number  since  this  more 
accurately  reflects  Viking's  experience. 


Viking  is  Hling  these  sheets  as  a  limited 
rate  filing  under  Section  4  of  the  Natural 
Gas  Act,  15  U.S.C.  §  717(c).  Viking 
requests  any  waivers  that  are  required  to 
place  these  sheets  into  effect. 

Viking  is  modifying  Fourth  Revised 
Sheet  No.  14,  Second  Revised  Sheet  No. 
15D,  Fifth  Revised  Sheet  No.  19,  Fourth 
Revised  Sheet  No.  24,  and  Fourth 
Revised  Sheet  No.  29  to  reflect  the 
incorporation  of  Fuel  and  Loss 
Retention  Percentages  on  Sheet  No.  6A. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedura  All  such  motions  or  protests 
should  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-6039  Filed  3-9-98;  8:45  am] 

BILUNG  COOC  S717-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockets  Nos.  ER98-1 278-000  and  ER98- 
1279-0001 

WKE  Station  Two  Inc.  and  Western 
Kentucky  Energy  Corp.;  Notice  of 
Issuance  of  Order 

March  4,  1998, 

WKE  Station  Two  Inc.  and  Western 
Kentucky  Energy  Corp.  (collectively. 
Applicants),  both  affiliates  of  Louisville 
Gas  and  Electric  Company,  filed 
applications  for  authorization  to  engage 
in  the  wholesale  power  sales  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  the 
Applicants  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  the  Applicants.  On 
February  25,  1998,  the  Commission 
issued  an  Order  Accepting  For  Filing 


Proposed  Tariff  For  Market-Based  Power 
Sales  and  Reassignment  of  Transmission 
Capacity  And  Granting  Waiver  of  Notice 
(Order),  in  the  above-docketed 
proceeding. 

The  Commission's  February  25, 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (C),  (D),  and  (F): 

(C)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  the 
Applicants  should  file  a  lAotion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above,  the  Applicants  are 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
Applicants,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  "The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  the 
Applicants'  issuances  of  securities  or 
assumptions  of  liabilities  *   *   •. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
27,  1998. 

Copies  of  the  full  text  of  the  order  are 
available  ft-om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-6048  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Flood  Erosion  Repair  Plan 

March  4, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 
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a.  Type  of  Application:  Flood  Erosion 
Repair  Plan. 

b.  Project  No.:  2685-004. 

c.  Dates  Filed:  January  16, 1998  and 
February  17, 1998. 

d.  Applicant:  New  York  Power 
Authority. 

e.  Name  of  Project:  Blenheim-Gilboa 
Project. 

f.  Location:  On  the  Schoharie  Creek  in 
the  Towns  of  Gilboa  and  Blenheim,  in 
Schoharie  County,  New  York. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §791(a>-«25(r). 

h.  Applicant  Contact:  Mr.  Charles 
Lipsky,  Vice  President  and  Chief 
Engineer,  New  York  Power  Authority, 
123  Main  Street,  White  Plains,  NY 
10601,  (914)  681-6758. 

i.  FERC  Contact:  Paul  Shannon,  (202) 
219-2866. 

i.  Comment  Date:  April  20, 1998. 

k.  Description  of  Filings:  New  York 
Power  Authority  Rled  a  flood  erosion 
repair  plan  for  the  Blenheim-Gilboa 
Project.  The  plan  describes  the  measures 
the  licensee  proposes  to  take  to  help 
diminish  erosion  downstream  from  the 
project's  spillway.  The  measures 
include  removing  built-up  cobbles  and 
sediment,  restoring  the  shoreline  along 
the  spillway  channel,  constructing  a 
protective  stone  and  rip-rap 
embankment,  and  performing  periodic 
erosion  maintenance.  The  work  will 
take  place  during  die  summers  of  1998 
and  1999. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 


provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergnrs, 
Acting  Secretary. 
IFR  Doc.  98-6047  Filed  3-9-98;  8:45  am) 

BIUJNQ  OOOC  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Surtshine  Act  Meetirtg 

March  4. 1998. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLOINQ  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  March  11, 1998.  10:00 
a.m. 

PtJkCE:  Room  2C.  888  First  Street.  N.E.. 
Washington,  D.C.  20426. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda: 
Note — Items  listed  on  the  agenda  may 
be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Acting  Secretary, 
telephone  (202)  208-0400,  for  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  pa(>ers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

CONSENT  AGENDA— HYDRO  694TH 
MEETING— MARCH  11, 1998. 
REGULAR  MEETING  (10:00  a.m.) 

CAH-1. 
DOCKET#  P-2433,  006,  WISCONSIN 
PUBUC  SERVICE  CORPORATION 


CAH-2. 
DOCKET#  P-2551.  005,  INDIANA 
MICHIGAN  POWER  COMPANY 
CAH-3. 
DOCKET*  P-184,  052,  EL  DORADO 
IRRIGATION  DISTRICT  V.  PACfflC 
GAS  AND  ELECTRIC  COMPANY 
CAH-4. 
DOCKET*  P-2438,  014,  SENECA 

FALLS  POWER  CORPORATION 
OTHER#S  P-2438,  013.  SENECA 
FALLS  POWER  CORPORATION 
CAH-5. 
DOCKET*  P-11090.  004.  TUNBRIDGE 
MILL  CORPORATION 

CONSENT  AGENDA— ELECTRIC 

CAE-1. 

DOCKET*  EC96-19,  012.  PACIFfC 
GAS  &  ELECTRIC  COMPANY.  SAN 
DIEGO  GAS  AND  ELECTRIC 
COMPANY  AND  SOUTHERN 
CALIFORNL\  EDISON  COMPANY 

OTHER*S  ER96-1663,  013.  PACIFIC 
GAS  &  ELECTRIC  COMPANY.  SAN 
DIEGO  GAS  AND  ELECTRIC 
COMPANY  AND  SOUTHERN 
CALIFORNL\  EDISON  COMPANY 
CAE-2. 

DOCKET*  ER98-1434,  000, 
ALLEGHENY  POWER  SERVICE 
CORPORATION,  ON  BEHALF  OF 
MONOGAHELA  POWER 
COMPANY.  POTOMAC  EDISON 
COMPANY  AND  WEST  PENN 
POWER  COMPANY 

OTHER*S  ER98-1466,  000. 
ALLEGHENY  POWER  SERVICE 
CORPORATION.  ON  BEHALF  OF 
MONOGAHELA  POWER 
COMPANY,  POTOMAC  EDISON 
COMPANY  AND  WEST  PENN 
POWER  COMPANY 
CAE-3. 

DOCKET*  ER98-1440,  000,  CENTRAL 
VERMONT  PUBUC  SERVICE 
CORPORATION 
CAE-4. 

DOCKET*  ER98-270,  001. 
CONSOLIDATED  EDISON 
COMPANY  OF  NEW  YORK.  INC. 

OTHER*S  ER98-1631,  000, 
CONSOLIDATED  EDISON 
COMPANY  OF  NEW  YORK,  INC. 
CAE-5. 

DOCKET*  ER98-467.  000,  VIRGINIA 
ELECTRIC  AND  POWER 
COMPANY 
CAE-6. 

DOCKET*  ER98-1499,  000, 
CALIFORNL\  INDEPENDENT 
SYSTEM  OPERATOR 
CORPORATION 

OTHER*S  ER98-1500,  000,  ' 
CALIFORNL\  INDEPENDENT 
SYSTEM  OPERATOR 
CORPORATION 

ER98-1501,  000.  CALIFORNIA 
INDEPENDENT  SYSTEM 
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OPERATOR  CORPORATION 
ER98-1502.  000,  CALIFORNIA 

INDEPENDENT  SYSTEM 

OPERATOR  CORPORATION 
ER98-1503,  000,  CALIFORNIA 

INDEPENDENT  SYSTEM 

OPERATOR  CORPORATION 
CAE-7. 

DOCKET*  ER98-1163,  000. 

SOUTHWEST  POWER  POOL,  INC. 
CAE-8. 

OMITTED 
CAE-9. 

DOCKET*  ER97-2776.  000,  FLORIDA 

POWER  CORPORATION 
CAE-10. 

DOCKET*  ER95-288,  000,  CENTRAL 

MAINE  POWER  COMPANY 
CAE-11. 

DOCKET*  ER95-1515,  000, 

WESTERN  RESOURCES,  INC. 
OTHER*S  ER96^59.  000,  WESTERN 

RESOURCES.  INC. 
CAE-12. 

OMITTED 
CAE-13. 

DOCKET*  ER97-3593.  001,  SIERRA 

PACIFIC  POWER  COMPANY 
OTHER*S  ER97-3779.  001,  SIERRA 

PACIFIC  POWER  COMPANY 
ER97-4462,  001.  SIERRA  PACIFIC 

POWER  COMPANY 
CAE-14. 

DOCKET*  ER97-851,  002,  H.Q. 

ENERGY  SERVICES  (U.S.)  INC. 
CAE-15. 

DOCKET*  ER97-650.  001,  TOLEDO 

EDISON  COMPANY 
CAE-16. 
DOCKET*  EL96-9.  001,  CLEVELAND 

ELECTRIC  ILLUMINATING 

COMPANY 
OTHER*S  EL96-21,  001, 

CLEVELAND  PUBLIC  POWER  OF 

THE  CITY  OF  CLEVELAND,  OHIO 

V,  CLEVELAND  ELECTRIC 

ILLUMINATING  COMPANY 
ER96-501,  001,  OHIO  POWER 

COMPANY 
CAE-17. 

OMITTED 
CAE-18. 

DOCKET*  OA96-43,  002,  CENTRAL 

MAINE  POWER  COMPANY 
OTHER#S  OA96-33,  001, 

SOUTHWESTERN  PUBLIC 

SERVICE  COMPANY 
OA96-46,  001,  DUKE  POWER 

COMPANY 
OA96-52,  003,  VIRGINIA  ELECTRIC 

AND  POWER  COMPANY 
OA96-141,  002.  ROCHESTER  GAS  & 

ELECTRIC  CORPORATION 
OA96-161,  002,  PUGET  SOUND 

POWER  &  LIGHT  COMPANY 
OA96-189,  001,  MAINE  ELECTRIC 

POWER  COMPANY 
OA96-197,  002.  OHIO  EDISON 

COMPANY  AND  PENNSYLVANIA 


POWER  COMPANY 
OA96-199,  001,  MONTANA  POWER 

COMPANY 
CAE-19. 

DOCKET#  ER97-1418,  001, 

ROCHESTER  GAS  AND  ELECTRIC 

CORPORATION 
CAE-20. 

DOCKET#  OA97-173.  000, 

CAMBRIDGE  ELECTRIC  LIGHT 

COMPANY  AND 

COMMONWEALTH  ELECTRIC 

COMPANY 
OTHER*S  OA97-130,  000, 

MINNESOTA  POWER  &  LIGHT 

COMPANY 
OA97-185,  000,  OKLAHOMA  GAS  & 

ELECTRIC  COMPANY 
OA97-234,  000,  WISCONSIN  PUBLIC 

SERVICE  COMPANY 
OA97-271,  000,  UNION  ELECTRIC 

COMPANY 
0A9  7-294,  000,  POTOMAC 

ELECTRIC  POWER  COMPANY 
OA9  7-400,  000,  SOUTHWESTERN 

PUBLIC  SERVICE  COMPANY 
OA97-415,  000,  lES  UTILITIES,  INC. 
OA97-423,  000,  PENNSYLVANIA 

POWER  &  LIGHT  COMPANY 
OA97-429,  000,  PUBLIC  SERVICE 

ELECTRIC  &  GAS  COMPANY 
OA97-441,  000,  MONTANA  POWER 

COMPANY 
OA97-443,  000,  FLORIDA  POWER  & 

LIGHT  COMPANY 
OA97-447,  000,  FLORIDA  POWER 

CORPORATION 
OA97-453,  000.  MONTAUP 

ELECTRIC  COMPANY 
OA97-455,  000,  IDAHO  POWER 

COMPANY 
OA97-457,  000,  GPU  ENERGY. 

JERSEY  CENTRAL  POWER  & 

LIGHT  COMPANY, 

METROPOLITAN  EDISON 

COMPANY  AND  PENNSYLVANIA 

ELECTRIC  COMPANY 
OA97-515.  000,  PACIFIC  GAS  & 

ELECTRIC  COMPANY 
OA97-590.  000,  IDAHO  POWER 

COMPANY 
OA97-594,  000,  PENNSYLVANIA 

POWER  &  LIGHT  COMPANY 

CONSENT  AGENDA— GAS  AND  OIL 

CAG-1. 
DOCKET*  PR98-1,  000,  PEOPLES 
GAS  LIGHT  AND  COKE  COMPANY 
CAG-2. 

DOCKET*  RP98-135,  000, 
TENNESSEE  GAS  PIPELINE 
COMPANY 
CAG-3. 

DOCKET*  RP98-136,  000, 
TENNESSEE  GAS  PIPELINE 
COMPANY 
CAG-^. 

DOCKET*  RP97-287,  013.  EL  PASO 
NATURAL  GAS  COMPANY 


CAG-5. 

OMITTED 
CAG-6. 

DOCKET*  RP98-105.  002.  WILLIAMS 
GAS  PIPELINES  CENTRAL,  INC. 
CAG-7. 
DOCKET*  RP98-130.  000,  QUEST AR 

PIPELINE  COMPANY 
OTHER*S  RP98-130,  001,  QUESTAR 
PIPELINE  COMPANY 
CAG-8. 
DOCKET*  RP98-132,  000, 
MISSISSIPPI  RIVER 
TRANSMISSION  CORPORATION 
CAG-9^ 

OMITTED 
CAG-10. 
DOCKET*  PR97-7.  000.  OVERLAND 
TRAIL  TRANSMISSION 
COMPANY 
OTHER#S  PR97-7.  001,  OVERLAND 
TRAIL  TRANSMISSION 
COMPANY 
CAG-1 1. 
DOCKET*  PR97-10.  000,  RED  RIVER 

PIPELINE,  L.P. 
OTHER#S  PR97-10,  001,  RED  RIVER 
PIPELINE,  L.P. 
CAG-1 2. 
DOCKET*  RP97-406,  005,  CNG 
TRANSMISSION  CORPORATION 
CAG-1 3. 

DOCKET*  RP97-315,  005, 
NORTHWEST  PIPELINE 
CORPORATION 
CAG-1 4. 

DOCKET*  RP98-108,  000, 
MISSISSIPPI  RIVER 
TRANSMISSION  CORPORATION 
CAG-1 5. 

DOCKET*  RP98-124,  000, 
TRUNKLINE  GAS  COMPANY 
CAG-16. 

DOCKET*  RP97-275,  Oil, 
NORTHERN  NATURAL  GAS 
COMPANY 
OTHER*S  TM97-2-59,  007, 
NORTHERN  NATURAL  GAS 
COMPANY 
CAG-1 7. 

DOCKET*  RP97-232,  002,  AMOCO 
PRODUCTION  COMPANY  AND 
AMOCO  ENERGY  TRADING 
CORPORATION  V.  NATURAL  GAS 
PIPELINE  COMPANY  OF 
AMERICA 
OTHER#S  IN98-1 ,  001 .  NATURAL 
GAS  PIPELINE  COMPANY  OF 
AMERICA 
CAG-1 8. 

DOCKET*  RP9  7-406.  008.  CNG 
TRANSMISSION  CORPORATION 
CAG-19. 
DOCKET*  RP97-11.  002.  ANR 
PIPELINE  COMPANY 
CAG-20.  OMITTED 
CAG-2 1. 

DOCKET*  TM97-2-48,  002,  ANR 
PIPELINE  COMPANY 
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CAG-22. 
DOCKET*  RP9&-51,  001.  PG&E  GAS 
TRANSMISSION.  NORTHWEST 
CORPORATION 
CAG-23. 

DOCKET*  RP85-177  ET  AL.,  125. 
TEXAS  EASTERN  TRANSMISSION 
CORPORATION 
CAG-24. 
DOCKET*  RP97-201,  005, 
NATIONAL  FUEL  GAS  SUPPLY 
CORPORATION 
CAG-25. 
DOCKET*  GP91-8.  008.  JACK  J. 
GRYNBERG,  ET  AL.  V.  ROCKY 
MOUNTAIN  NATURAL  GAS 
COMPANY,  A  DIVISION  OF  K  N 
ENERGY,  INC. 
OTHER*S  GP91-10,  008,  ROCKY 
MOUNTAIN  NATURAL  GAS 
COMPANY  V.  JACK  J.  GRYNBERG, 
ETAL. 
CAG-26. 
DOCKET*  GP97-1.  002,  ROCKY 
MOUNTAIN  NATURAL  GAS 
COMPANY 
CAG-27. 
EXXIKET*  RP89-161.  034.  ANR 

PIPELINE  COMPANY 
OTHER*S  RP89-161,  030,  ANR 
PIPELINE  COMPANY 
CAG-28. 
DOCKET*  CP96-517,  001, 
ALGONQUIN  LNG,  INC. 
OTHER*S  CP96-517,  002, 
ALGONQUIN  LNG.  INC. 
CAG-29. 
DOCKET*  CP97-710.  000,  NATURAL 
GAS  PIPELINE  COMPANY  OF 
AMERICA 
CAG-30. 
DOCKET*  CP97-656,  000,  TEXAS 
GAS  TRANSMISSION 
CORPORATION 
CAG-31. 

DOCKET*  CP97-691.  000, 
SOUTHERN  NATURAL  GAS 
COMPANY 
CAG-32. 
DOCKET*  CP97-750,  000.  MOBIL 
NATURAL  GAS  PIPEUNE 
COMPANY 
OTHER*S  CP97-771,  000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-33. 
DOCKET*  CP98-39,  000,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-34. 
DOCKET*  CP97-142.  000,  CNG 
TRANSMISSION  CORPORATION 
CAG-35. 

DOCKET*  CP97-642.  000,  DUKE 

ENERGY  FIELD  SERVICES,  INC. 
OTHER*S  CP97-644.  000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 

HYDRO  AGENDA 

H-1. 


RESERVED 

ELECTRIC  AGENDA 

E-1. 
RESERVED 

OIL  AND  GAS  AGENDA 

I. 

PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 

n. 

PIPELINE  CERTinCATE  MATTERS 

PC-1. 
DOCKET*  CP97-626,  000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION  APPUCATION  TO 
CONTRUCT  ADDITIONAL 
COMPRESSION  TO  EXPAND 
CAPACITY  OF  LEBANON 
LATERAL. 

PC-2. 
DOCKET*  CP96-610,  000,  GRANITE 
STATE  GAS  TRANSMISSION.  INC. 
APPUCATION  TO  CONSTRUCT 
AND  OPERATE  LNG  FAQLITY  IN 
WELLS,  ME. 

PC-3. 
OMITTED 

David  P.  Boergers, 

Acting  Secretary. 

(PR  Doc.  98-6263  Filed  3-6-98;  12:30  pm) 

BILUNO  CODE  6717-41-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6976-1] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Collection  Request  Reinstatement 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  reinstatement 
to  the  Office  of  Management  and  Budget 
(OMB):  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Petroleum 
Refineries  (OMB  Control  Number  2060- 
0340;  EPA  ICR  Number  1692.03)  which 
expired  July  31, 1996.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  11,  1998. 
ADDRESSES:  Comments  should  be 
submitted  in  duplicate  to  the  attention 


of  Air  Docket  No.  A-93-48  at:  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
The  Air  and  Radiation  Docket  and 
Information  Center  is  located  in  Room 
M-1500.  Waterside  Mall  (Ground 
Floor),  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW,  Washington. 
DC  20460.  Dockets  may  be  inspected 
from  8:30  a.m.  to  5:30  p.m.,  Monday  ' 
through  Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
Copies  of  the  complete  ICR  and 
accompanying  appendices  may  be 
obtained  from  the  Air  and  Radiation 
Docket  at  the  above  address  or  by 
contacting  Ms.  JoLynn  Collins, 
telephone  number:  (919)  541-5671. 
facsimile  number:  (919)  541-0246.  E- 
mail  number: 

collins.jolynn@epamail.epa.gov. 
Electronic  copies  of  the  ICR  are 
available  from  the  EPA  PubUc  Access 
gopher  (gopher.epa.gov)  at  the 
Environmental  Sub-set  entry  for  this 
document  under  "Rules  and 
Regulations." 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Durham.  Office  of  Air  Quality 
Planning  and  Standards,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  NorUi  Carolina 
27711.  telephone  number:  (919)  541- 
5672.  facsimile  number:  (919)  541-0246, 
E-mail  number: 
durham.jim@epamail.epa.gov. 
SUPPt.EMENTARY  INFORMATION:  Electronic 
Submission  of  Comments:  Electronic 
comments  can  be  sent  directly  to  EPA 
at:  A-and-R-docket@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  6.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  A-93-48.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

Affected  entities:  Entities  affected  by 
this  action  are  those  which  owm  or 
operate  petroleum  refineries  that  emit 
hazardous  air  pollutants  (HAP's)  from 
process  vents,  storage  vessels, 
wastewater  streams  and  equipment 
leaks  within  new  or  existing  petroleum 
refineries. 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Petroleum 
Refineries — Reinstatement.  (OMB  No. 
2060-0340;  EPA  ICR  Number  1692.03) 
expired  7/31/96. 

Abstract:  On  August  18,  1995.  EPA 
promulgated  a  regulation  under  section 
112  of  the  Clean  Air  Act  (Act)  for 
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petroleum  refineries  that  emit  HAP's. 
This  regulation  was  published  in  60  FR 
43244,  August  18,  1995,  and  is  codified 
at  40  CFR  63,  subpart  CC. 

In  the  preamble  to  the  promulgated 
regulation,  it  was  stated  that  EPA  would 
continue  to  work  with  the  petroleum 
Industry  as  well  as  other  interested 
parties  to  identify  opportunities  for 
reduction  in  the  monitoring, 
recordkeeping,  and  reporting  burden  of 
the  rule.  The  EPA  has  received  and 
reviewed  suggestions  for  revisions  to 
monitoring,  recordkeeping,  and 
reporting  requirements.  Revisions  that 
EPA  determined  will  reduce  burden 
without  altering  the  stringency  of  the 
rule  or  the  ability  for  it  to  be  enforced 
have  been  made.  This  effort  was 
undertaken  to  ensure  that  the 
information  being  requested  is  the 
minimal  information  necessary  to 
demonstrate  that  compliance  with 
subpart  CC  has  been  achieved. 

The  information  being  requested 
includes  a  one-time  report  of  start  of 
construction,  anticipated  and  actual 
start-up  dates,  and  physical  or 
operational  changes  to  existing 
facilities;  notification  of  compliance 
status  reports;  periodic  reports;  and 
event  triggered  (e.g.,  notification  of 
installation  of  a  new  control  device  or 
reconstruction  of  an  existing  control 
device,  notification  of  an  intent  to 
perform  a  performance  test)  reports.  The 
periodic  reports  provide  information  on 
monitored  control  device  parameters 
when  they  are  outside  of  established 
ranges  and  on  instances  where 
inspections  revealed  problems.  Records 
(e.g.,  parameter  monitoring  data,  records 
of  annual  storage  vessel  inspections)  are 
required  to  be  maintained  on-site  for  a 
minimum  of  5  years. 

Effective  enforcement  of  the  standards 
is  necessary  due  to  the  hazardous  nature 
of  benzene  (a  known  human  carcinogen) 
and  the  other  HAP's  emitted  from 
petroleum  refineries.  The  required 
records  and  reports  are  necessary:  (1)  To 
enable  EPA  to  identify  new  and  existing 
sources  subject  to  the  standards,  and  (2) 
to  assist  EPA  and  State  agencies  to 
which  enforcement  has  been  delegated 
in  determining  compliance  with  the 
standards.  The  EPA  uses  the  reports  to 
identify  facilities  that  may  not  be  in 
compliance  with  the  standards.  Based 
on  reported  information,  EPA  can 
decide  which  facilities  should  be 
inspected  and  what  records  or  specific 
emission  sources  should  be  inspected  at 
each  facility.  The  required  records  also 
provide  an  indication  as  to  whether 
facility  personnel  are  operating  and 
maintaining  control  equipment 
properly. 


Section  114  of  the  Act  allows  EPA  to 
require  inspections,  monitoring, 
recordkeeping,  and  reporting  to  ensure 
compliance  with  a  section  112  emission 
standard.  Section  114(a)(1)  specifically 
states: 

The  Admitistrator  may  require  any  person 
who  owns  or  operates  any  emission  source 
.  .  .  who  is  subject  to  the  provisions  of  this 
Act  on  a  one-time,  periodic,  or  continuous 
basis  to — 

1.  establish  and  maintain  such  records; 

2.  make  such  reports; 

3.  install,  use,  and  maintain  such 
monitoring  equipment,  and  use  such  audit 
procedures,  or  methods: 

4.  sample  such  emissions; 

5.  keep  reoords  on  control  equipment 
parameters,  production  variables  or  other 
indirect  data  when  direct  monitoring  of 
emissions  is  impractical; 

6.  submit  compliance  certifications  in 
accordance  with  section  114(a)(3);  and 

7.  provide  such  other  information  as  the 
Administrator  may  reasonably  require. 

In  order  to  retain  effective 
enforcement  (section  114  of  the  Act)  of 
the  petroleum  refinery  NESHAP  (section 
112  of  the  Act)  response  to  this 
information  collection  is  mandatory. 

The  ICR  reinstatement  does  not 
include  any  burden  for  third-party  or 
public  disclosures  not  previously 
reviewed  and  approved  by  OMB.  Any 
information  submitted  to  the  Agency  for 
which  a  claim  of  confidentiality  is  made 
will  be  safeguarded  according  to  the 
Agency  policies  set  forth  in  Title  40 
Chapter  1,  Part  2,  Subpart  B— 
Confidentialitv  of  Business  Information 
(see  40  CFR  part  2;  40  FR  36902, 
September  1,  1976;  amended  by  43  FR 
39999,  September  28,  1978;  43  FR 
42251,  September  28,  1978,  44  FR 
17674,  March  23,  1979). 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  parts  9  and  48,  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit  comments  to: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

2.  Reevaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  and  the  burden 
reduction  associated  with  revisions  to 
recordkeeping  and  reporting  requirements, 
including  the  validity  of  the  methodology 
and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

4.  Minimiie  the  burden  of  the  collection  of 
information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 


automated  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Burden  Statement:  The  total  burden 
hours  associated  with  this  collection  for 
all  respondents  have  decreased  by  120 
thousand  hours  from  the  current  ICR 
estimate  of  608  thousand  total  hours  per 
year  to  488  thousand  total  hours  per 
year.  This  change  reflects  a  decrease  in 
technical  hours  because  of  a  reduction 
in  technical  hours  needed  for  the 
following: 

1.  Gathering  information,  monitoring 
and  inspecting; 

2.  Processing,  compiling,  and 
reviewing  information; 

3.  Completing  reports;  and 

4.  Recording  and  disclosing 
information. 

However,  the  annual  burden  cost 
associated  with  this  collection  has 
increased  from  the  current  ICR  estimate 
of  19.5  million  total  dollars  per  year  to 
20.5  million  total  dollars  per  year  due 
to  the  use  of  higher,  but  more  accurate, 
labor  rates. 

The  total  estimated  and  annualized 
Operations  and  Maintenance  costs  are 
$570,000,  which  represents  service  costs 
for  contractors  conducting  testing. 

The  total  annual  respondent  burden 
for  this  ICR  is  estimated  to  be  488 
thousand  hours.  The  number  of 
respondents  is  estimated  to  be  165.  On 
average,  each  respondent  would  submit 
2  responses  per  year.  The  average 
burden  per  respondent  is  3  thousand 
hours  per  year  for  this  ICR.  Note  that 
this  estimate  includes  the  annual 
recordkeeping  burden  associated  with 
the  NESHAP. 

Statistical  methods  are  not  used  in 
this  data  collection  because  this  data 
collection  targets  a  specific,  defined 
industry  subject  to  the  petroleum 
refineries  NESHAP.  This  collection  of 
information  is  required  to  demonstrate 
compliance  with  the  petroleum 
refineries  NESHAP,  therefore,  the  use  of 
information  technology  is  not 
appropriate. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  far  the  purposes  of 
collection,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
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to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  February  12, 1998. 
Henry  Thomas, 

Acting  Director,  Office  Of  Air  Quality 
Planning  and  Standards. 
[FR  Doc.  9a-6093  Filed  3-9-98;  8:45  am] 
MLUNQCOOE  1666  50  P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING:  Equal 
Employment  Opportunity  Commission. 

DATE  AND  TIME:  Thursday.  March  19, 
1998  at  2:00  PJ^.  (Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
"L"  Street,  N.W..  Washington.  D.C. 
20507. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public  and  part  of  the  meeting 
will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 
Open  Session 

1.  Announcement  of  Notation  Votes, 
and 

2.  Operational  Reports  by  the  Office  of 
General  Counsel  and  the  Office  of  Field 
Programs. 

Closed  Session 

Litigation  Authorization:  General 
Counsel  Recommendations. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  pubUshing 
notices  on  EEOC  Commission  meetings 
in  the  Federal  Register,  the  Commission 
also  provides  a  recorded  announcement 
a  full  week  in  advance  on  future 
Commission  sessions.)  Please  telephone 
(202)  863-7100  (voice)  and  (202)  663- 
4074  (TTD)  at  any  time  for  information 
on  these  meetings.  CONTACT  PERSON  FOR 
MORE  INFORMATION:  Frances  M.  Hart, 
Executive  Officer  on  (202)  663-4070. 

Dated:  March  6,  1998. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  98-6334  Filed  3-6-98;  3:55  pm] 

BILLING  CODE  a75O-06-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Conmnission  Meeting  Thursday,  March 
12,1998 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  March  12,  1998,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856,  at  1919  M  Street.  NW., 
Washington,  DC. 

Item  No.,  Bureau,  Subject 

1 — Cable  Services — Title: 
Implementation  of  Section  551  of  the 
Telecommunications  Act  of  1996; 
Video  Programming  Ratings  (CS 
Docket  No.  97-55).  Summary:  The 
Commission  will  determine  whether 
distributors  of  video  programming  (1) 
have  established  acceptable  voluntary 
rules  for  rating  video  programming 
and  (2)  have  agreed  voluntarily  to 
broadcast  signals  that  contain  ratings 
of  such  programming. 

2 — Office  of  Engineering  and 
Technology — ^Title:  Technical 
Requirements  to  Enable  Blocking  of 
Video  Programming  Based  on 
Program  Ratings;  Implementation  of 
Sections  551(c),  (d).  and  (e)  of  the 
Telecommunications  Act  of  1996  (ET 
Docket  No.  97-206).  Summary:  The 
Commission  will  consider  action 
concerning  technical  rules  for  the 
implementation  of  "V-Chip"  program 
blocking  technology. 

3— Mass  Media — Title:  1998  Biennial 
Regulatory  Review  -  Review  of  the 
Commission's  Broadcast  Ownership 
Rules  and  Other  Rules  Adopted 
Pursuant  to  Section  202  of  the 
Telecommunications  Act  of  1996. 
Summary:  The  Commission  will 
review  its  broadcast  ownership  rules 
as  part  of  the  regulatory  reform  review 
adopted  by  the  Telecommunications 
Act  of  1996. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor, 
International  Transcription  Services, 
hic.  (ITS,  hic.)  at  (202)  857-3800  or  fax 
(202)  857-3805  and  857-3184.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape.  ITS 
may  be  reached  by  e-mail:  its — 
inc@ix.netcom.com.  Their  Internet 
address  is  http://www.itsi.com. 


This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770;  and  from  Conference  Call 
USA  (available  only  outside  the 
Washington,  DC.  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
purchased  from  Infocus,  341  Victory 
Drive,  Hemdon,  VA  20170,  telephone 
(703)  834-0100;  fax  number  (703)  834- 
0111. 

Dated  March  5. 1998. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-6215  Filed  3-6-98;  11:11  am] 

BIUJNO  COOE  I712-«1-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC98-14J 

Organizations,  Functions,  and 
Authority  Delegations:  Defense 
Commission 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  Order  designates 
Commissioner  Michael  K.  Powell  as  the 
Defense  Commissioner  for  the  Federal 
Communications  Commission. 
EFFECTIVE  DATE:  February  5,  1998. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  734.  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Kolly,  Compliance  and  Information 
Bureau,  (202)  418-1154. 
SUPPLEMENTARY  INFORMATION: 

1.  Pursuant  to  §  0.181  of  the  FCC 
Rules,  we  hereby  appoint  Commissioner 
Michael  K.  Powell  to  be  Defense 
Commissioner.  The  Defense 
Commissioner  is  responsible  for 
overseeing  all  National  Security 
Emergency  Preparedness  functions  for 
the  Commission.  This  involves  serving 
as  primary  Commission  defense 
spokesperson,  approving  industry 
emergency  plans  including  those  for  the 
Emergency  Alert  System,  representing 
the  Commission  in  interagency  matters 
pertaining  to  continuity  of  government 
during  national  emergencies,  and 
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assuming  the  duties  of  the  Commission 
under  some  emergencies. 

2.  This  Order  is  procedural  in  nature 
and  pertains  to  the  internal  organization 
and  delegations  of  authority,  and  hence 
not  subject  to  the  prior  notice  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act. 

3.  Accordingly,  it  is  ordered,  pursuant 
to  §  0.181  of  the  FCC  rules,  that  Michael 
K.  Powell  shall  serve  as  Defense 
Commissioner. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  98-6087  Filed  3-9-98:  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2260] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Ruiemaiting 
Proceeding 

March  3. 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239,  1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.,  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  March  25.  1998.  See  Section  1.4(b) 
(1)  of  the  Commission's  rule  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Federal-State  Joint  Board  on 
Universal  Service  (CC  Docket  No. 
96-45). 

Access  Charge  Reform,  Price  Cap 
Performance  Review  for  Local 
Exchange  Carriers,  Transport  Rate 
Structure  and  Pricing,  End  User 
Common  Line  Charge  (CC  Docket 
Nos.  96-262,  94-1,  91-213,  95-72). 

Number  of  Petitions  Filed:  14. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  98-6086  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  B712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1203-OR] 

State  of  California;  Amendment  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California,  (FEMA-1203-DR),  dated 
February  9,  1998,  and  related 
determinations. 

EFFECTIVE  DATE:  February  26,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. (202)  646-3260. 

SUPPLEMEWfARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  9,  1998: 

Los  Angeles,  Orange,  Stanislaus  and 
Trinity  for  Individual  Assistance  and 
Categories  A  and  B  under  the  Public 
Assistance  program. 

Alameda.  Amador,  Butte,  Calaveras, 
Colusa.  Contra  Costa.  Fresno.  Glenn, 
Humboldt,  Lake.  Marin,  Mendocino.  Merced, 
Monterey.  Mapa.  Sacramento.  San  Benito, 
San  Francisco.  San  Joaquin.  San  Luis  Obispo. 
San  Mateo.  Santa  Barbara,  Santa  Clara.  Santa 
Cruz.  Solano,  Sonoma,  Sutter.  Tehama, 
Ventura,  Yolo,  and  Yuba  Counties  for 
Categories  G  through  G  under  the  Public 
Assistance  program  (already  designated  for 
Individual  Assistance  and  Categories  A  and 
B  under  the  Public  Assistance  program). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83,541.  Disaster  Unemployment 
Assistance  (DL'A);  83.542,  Fire  Suppression 
Assistance:  63.543.  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  .Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

|FR  Doc.  98-6128  Filed  3-9-98;  8:45  am] 

BJLUNG  CODE  67ia-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1205-OR] 

Delaware;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Delaware 
(FEMA-1205-DR),  dated  February  13, 
1998,  and  related  determinations, 
EFFECTIVE  DATE:  February  13. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
February  13, 1998,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Delaware, 
resulting  from  severe  winter  storms,  high 
winds,  and  flooding  on  January  28,  through 
February  6,  199B,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  Pub  .L.  93-288  as  amended,  ("the 
Stafford  Act").  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Delaware. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitig3tion  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Jack  Schuback  of  the 
Federal  Emergency  Management  Agency 


UMI 
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to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Delaware  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Sussex  County  for  Public  Assistance. 

All  counties  within  the  State  of 
Delaware  are  eUgible  to  apply  for 
assistance  under  the  Hazaid  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
fior  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  &ippression 
Assistance;  83.543,  Individual  and  Family 
Grant  nFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram.) 

I' 


L.Witt. 

Director. 

(FR  Doc.  98-6129  Filed  3-9-98;  8:45  am) 

BILUNQ  COOC  (Tlt-Oa-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1195-DR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  {FEMA-1195-DR).  dated 
January  6, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  February  25,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  6, 1998: 

Alachua,  DeSoto,  Dixie,  Gilchrist, 
Lafayette,  Pinellas.  Taylor  and  Union 
Counties  for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 


Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Icdividaal  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

(FR  Doc  98-61 19  Filed  3-9-98;  8:45  am] 
BiLLMO  ooof  cria-os-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1196-OR1 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AOBUCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1195-4DR).  dated 
January  6. 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  February  25,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 
SUPPt-EMBfTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
Public  Assistance  in  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  6, 1998: 

Bradford.  Citrus.  Columbia,  Duval, 
Hamilton.  Hardee,  Highlands.  Marion, 
Osceola,  and  Suwannee  for  Public  Assistance 
(previously  designated  for  Individual 
Assistance). 

Union  and  Nassau  Counties  for  Public 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  ref)orting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora^ 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  98-6120  Filed  3-9-98;  8:45  am] 

aiUJNG  CODE  S718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-119S-DR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida.  (FEMA-1195-4DR).  dated 
January  6, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  February  27, 1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Respcmse  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  6, 1998: 

Putnam  County  for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  he  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
Dennis  H.  Kwiatkowski, 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 

[FR  Doc.  98-6125  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  (71»-(tt-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1195-OR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Florida,  (FEMA-1195-DR),  dated 

January  6, 1998,  and  related 

determinations. 

EFFECTIVE  DATE:  February  25,  1998. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3260. 

Sl^PLBNENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  6, 1998: 

Baker,  Gilchrist,  Orange,  Pasco.  Polk, 
Seminole  and  Volusia  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Asssistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Nuint>ers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
(FR  Doc.  98-6126  Filed  3-9-98;  8:45  am] 

BILUNQ  CODE  fTIS-OZ-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1195-DR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1195-DR).  dated 
January  6, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  February  27.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  6.  1998: 


Dixie,  Hillsborough,  and  Sumter  Counties 
for  Public  Assistance  (already  designated  for 
Individual  Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

IFR  Doc.  98-6127  Filed  3-9-98;  8:45  am) 

BiLUNG  COOC  671»-«2-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1igCM)R] 

Government  of  Guam;  Amendment  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  Government  of 
Guam  (FEMA-1193-DR),  dated 
December  17.  1997.  and  related 
determinations. 

EFFECTIVE  DATE:  March  2.  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3630. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  cost  share 
arrangement  under  FEMA-1193-DR  is 
adjusted  at  90  percent  Federal  funding 
for  eligible  costs  for  the  Individual  and 
Family  Grant  Program  and  the  Public 
Assistance  and  Hazard  Mitigation  Grant 
Programs.  This  cost  share  adjustment  is 
subject  to  the  conditions  set  forth  in  the 
FEMA/Government  of  Guam  Agreement 
addressing  floodplain  management 
measures. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

James  L.  Witt, 

Director. 

[FR  Doc.  98-6124  Filed  3-9-98;  8:45  am] 

HLUNG  OOOE  6714-IB-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1200-DR] 

North  Carolina;  Amendment  to  Notice 
of  a  Major  Disaster  Declaration 

AGB4CY:  Federal  Emergency 
Management  Agency  (FEMAJ. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  (FEMA-1200-DR),  dated 
January  15, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  February  24, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  IXZ 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  15, 1998: 

Robeson  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Prqgram;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  98-6122  Filed  3-9-98:  8:45  am] 
BILUNG  CODE  6718-02-P 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

[FEMA-1197-OR] 

Tenneswe;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee.  (FEMA-1197-DR),  dated 
January  13. 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  February  23, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Tennessee,  is  hereby  amended  to     • 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  13, 1998: 

Washington  County  for  Individual 
Assistance  (already  designated  for  Public 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppressfon 
Assistance;  83.543,  Individual  and  F^^ily 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  98-6121  Filed  3-9-98;  8:45  am] 
BRUNO  OOOE  (ria-oi-p 


FEDERAL  HOUSING  HNANCE  BOARD 
Sunshine  Act  Notice 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANN0UNCEMB4T:  63  FR  10620,  March  4, 
1998. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEEHNG:  10:00  a.m..  Wednesday. 
March  11, 1998. 

CANCELLATION  OF  THE  MEETING:  Notice  is 
hereby  given  of  the  cancellation  of  the 
Board  of  Directors  meeting  scheduled 
for  March  11.1998. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board. 
(202) 408-2837. 
William  W.  Giiuberg, 

Managing  Director. 

[FR  Doc.  98-6218  Filed  3-6-98;  11:39  am] 

BILUNQ  CO0€  tT2S-ei-P 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Controi  Notices; 
Acquisitions  of  Shares  of  Banlcs  or 
BanIc  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
25. 1998. 

A.  Federal  Reserve  Bank  of  Atlanta   ' 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Mae  Rowland  Jones,  Uvalda, 
Georgia;  to  acquire  additional  voting 
shares  of  Altamaha  Bancshares.  Inc., 
Uvalda,  Georgia,  and  thereby  indirectly 
acquire  voting  shares  of  Altamaha  Bank 
&  Trust  Company,  Uvalda.  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  5, 1998. 
Jennifa*  J.  JohnaoB. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  98-6105  Filed  3-9-98;  8:45  am) 
eajJNQ  CODE  tZIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Fonmations  of,  Acquisitions  l>y,  and 
Mergers  of  BanIc  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanldng  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  3, 1998. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  CuHen/Frost  Bankers,  Inc.,  San 
Antonio.  Texas;  to  merge  with  Overton 
Bancshares.  Inc..  Fort  Worth.  Texas,  and 
thereby  indirectly  acquire  Overton 
Bancorporation,  Inc..  Wilmington. 
Delaware,  and  Overton  Bank  &  Trust. 
N.A..  Fort  Worth,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  4. 1998. 
Jennifer  J.  Joiuuon. 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  98-6013  Filed  3-»-98;  8:45  am] 

BHJJNQ  OOOe  ttlO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
incQcated.  The  application  also  will  be 
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available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  3,  1998. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

2.  Citizens  &  Northern  Corporpation, 
Wellsboro,  Pennsylvania;  to  acquire  10 
percent  of  the  voting  shares  of  First 
National  Bank  of  Canton,  Canton, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond.  Virginia  23261-4528: 

1.  America's  First  Bancorp,  Inc.. 
Washington,  D.C.;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
America's  First  Bank,  N.A.,  Washington, 
D.C.  (in  organization). 

C.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  State  of  Franklin  Bancshares,  Inc., 
Johnson  City,  Tennessee;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State  of 
Franklin  Savings  Bank,  Johnson  City, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  5.  1998. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  98-6104  Filed  3-9-98;  8.45  am] 

BILUNG  CODE  U10-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 


assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  comjjany,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  ofiierwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  24.  1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291.  Minneapolis,  Minnesota 
55480-0291: 

1.  U.S.  Boncorp,  Minneapolis, 
Minnesota;  to  acquire  Piper  Jaffray 
Companies,  Inc.,  Minneapolis, 
Minnesota,  and  its  subsidiaries  and 
thereby  engage  in  certain  nonbanking 
activities.  The  nonbanking  activities  and 
companies  involved  in  the  transaction 
are  listed  in  the  notice,  and  the 
nonbanking  activities  include: 
underwriting  and  dealing  in.  to  a 
limited  extent,  all  types  of  debt  and 
equity  securities  other  than  shares  of 
open-end  investment  companies  (See 
f.P.  Morgan  8-  Co..  Inc.,  et  al.,  75  Fed. 
Res.  Bull.  192  (1989));  extending  credit 
and  servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  the  Board's  Regulation  Y; 
activities  related  to  extending  credit, 
pursuant  to  §  225.28(b)(2)  of  the  Board's 
Regulation  Y;  leasing  personal  or  real 
property,  pursuant  to  §  225.28(b)(3)  of 
the  Board's  Regulation  Y;  performing 
functions  or  activities  that  may  be 
performed  by  a  trust  company,  pursuant 
to  §  225.28(b)(5)  of  the  Board's 
Regulation  Y;  financial  and  investment 
advisory  activities,  pursuant  to  § 
225.28(b)(5)  of  the  Board's  Regulation  Y; 
providing  securities  brokerage,  riskless 
principal,  private  placement,  futures 
commission  merchant  and  other  agency 
transactional  services,  pursuant  to  § 
225.28(b)(7)  of  the  Board's  Regulation  Y; 
underwriting  and  dealing  in  government 
obligations  and  other  obligations  that 
state  member  banks  may  underwrite  and 
deal  in,  engaging  in  investment  and 
trading  activities,  and  buying  and 
selling  bulhon  and  related  activities. 


pursuant  to  §  225.28(b)(8)  of  the  Board's 
Regulation  Y;  management  consulting 
and  counseling  activities,  pursuant  to  § 
225.28(b)(9)  of  the  Board's  Regulation  Y; 
insurance  agency  activities,  pursuant  to 
§  225.28(b)(ll)(vii)  of  the  Board's 
Regulation  Y;  providing  administrative 
services  to  open-end  investment 
companies  (See  Bankers  Trust  New  York 
Corporation,  83  Fed.  Res.  Bull.  780 
(1997);  Mellon  Bank  Corporation,  79 
Fed.  Res.  Bull.  626  (1993));  acting  as  the 
general  partner  of  private  investment 
limited  partnerships  in  accordance  with 
the  BHC  Act  and  the  Board's  decisions 
thereunder  (See  Norwest  Corporation, 
81  Fed.  Res.  Bull.  1128  (1995);  Meridian 
Bancorp,  80  Fed.  Res.  Bull.  736  (1994)); 
and  acquiring  Piper  Jaffray 
International,  Inc.,  Minneapolis, 
Minnesota,  and  thereby  operating  a 
broker/dealer  business  in  the  United 
Kingdom,  pursuant  to  §  211.5  of  the 
Board's  Regulation  K. 

Board  of  Governors  of  the  Federal  Reserve 
Systgm.  March  4. 1998. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  98-6014  Filed  3-9-98;  8:45  am) 

BILUNG  CODE  62ia-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (eke  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wrriting  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
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or  the  oCBces  of  the  Board  of  Governors 
not  later  than  March  25, 1998. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumno',  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  New  Independent  Bancshares,  Inc., 
New  Washington,  Indiana;  to  engage  de 
novo  through  its  subsidiary.  New 
Washington  Reinsiirance  Company, 
Ltd..  New  Washington,  Indiana,  in  the 
reinsurance  of  credit  life,  credit  health, 
and  accident  insiumice  directly  related 
to  extensions  of  credit  by  its  wholly 
owned  subsidiary  bank  and  limited  to 
ensuring  the  repayment  of  the 
outstanding  balance  due  on  the 
extension  of  credit  in  the  event  of  the 
death.  disabiUty,  or  involvmtary 
imemployment  of  the  debtor,  pursuant 
to  §  225.28Cb)(ll)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  5, 1998. 
Jenaifcr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  98-6106  Filed  3-9-98;  8:4S  am] 
■NAJNQ  OODS  ftM-M-F 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-0922] 

Federal  Reaerve  UnHorm  Caah  Acceea 
Policy 

AOBICY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Policy  statement. 

summary:  The  Board  has  revised  its  cash 
access  policy  to  clarify  the  base  level  of 
free  currency  access  to  all  depository 
institutions  in  an  interstate  branching 
environment.  Each  depository 
institution  will  be  able  to  designate  up 
to  ten  endpoints  to  receive  free  currency 
access  from  each  Reserve  Bank  of6ce. 
The  revised  policy  provides  flexibility 
to  depository  institutions  to  make  the 
most  cost-effective  arrangements  for 
obtaining  cash  services  from  Reserve 
Bank  offices.  The  Board  has  also 
delegated  authority  to  the  director  of  the 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems  to  interpret  the 
cash  access  policy. 

EFFECTIVE  DATE:  May  4,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
J.  Cameron,  Manager  (202/452-2220)  or 
Kathleen  M.  Connor,  Senior  Financial 
Services  Analyst  (202/452-3917),  Cash 
Section,  Division  of  Reserve  Bank 
Operations  and  Payment  Systems;  for 
the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Diane  Jenkins  (202/452-3544). 


SUPPLBeiTARY  INFORMATION: 
I.  Backgnnmd 

In  April  1996,  the  Board  approved  a 
new  cash  access  poUcy  that  becomes 
effective  on  May  4, 1998  (61  FR  19062, 
April  30, 1996).  The  policy  provides 
greater  consistency  in  Reserve  Bank 
cash  service  levels  than  currently  exists. 
The  poUcy  provides  for  a  base  level  of 
free  currency  access  to  all  depository 
institutions,  but  restricts  the  number  of 
offices  served  and  the  frequency  of 
access.  Depository  institution  ofBces 
that  meet  minimum  volume  thresholds 
will  be  able  to  obtain  more  frequent  free 
access.  Fees  will  be  charged  for 
additional  access  beyond  the  free 
service  level.  The  p<^icy  applies  only  to 
currency  deposits  and  orders,  and  does 
not  include  coin  deposits  and  orders. 

Since  approval  of  the  poUcy,  issues 
have  arisen  regarding  implementation  in 
an  interstate  branching  environment. 
The  issues  relate  to  the  definition  of 
endpoints  eligible  for  free  access.  The 
April  1996  poUcy  allowed  each 
depository  institution  with  a  banking 
presence  in  a  Federal  Reserve  office 
territory  to  designate  up  to  ten  offices  to 
receive  free  cash  access  (deposit  and 
order)  from  the  local  Reserve  Bank 
office  (i.e.,  the  Reserve  Bank  office  in 
whose  territory  the  institution's  office  is 
located).  Depository  institutions  asked 
Reserve  Bank  offices  whether  they  could 
receive  cash  services  from  non-local 
Reserve  Bank  offices.  It  may  be  more 
economical  for  some  depository 
institutions  to  use  a  non-local  Reserve 
Bank  office.  For  example,  some 
depository  institutions  serve  as 
correspondent  banks  for  respondent 
banks  in  other  Federal  Reserve 
territories.  There  also  are  depository 
institutions  that  are  geographically 
closer  to  non-local  Reserve  Bank  offices. 
In  addition,  depository  institutions 
asked  if  an  automated  teller  machine 
(ATM)  network  or  subset  of  a  network 
could  be  designated  as  an  office  to 
receive  free  cash  access. 

In  order  to  address  these  issues,  the 
Board  has  revised  the  April  1996  policy. 

n.  Discussion 

The  Board  has  revised  its  cash  access 
policy  within  the  following  framework: 
(1)  the  policy  continues  to  provide 
consistency  in  the  cash  service  levels 
provided  by  Reserve  Bank  offices  to 
depository  institutions;  (2)  the  base 
level  of  free  cash  services  continues  to 
be  consistent  with  a  wholesale  role  for 
the  Reserve  Banks,  which  implies  that  a 
large  depository  institution  is 
responsible  for  servicing  its  own  branch 
network;  and  (3)  the  policy  provides 
flexibility  to  depository  institutions  to 
make  the  most  cost-effiective 


arrangements  for  obtaining  cash  services 
from  Reserve  Bank  offices. 

Under  the  revised  poUcy,  each 
depository  institution  can  designate  up 
to  ten  endpoints  to  receive  free  cash 
access  service  bom  each  Reserve  Bank 
office.  A  depository  institution  may  not 
designate  an  endpoint  to  receive  free 
cash  access  from  more  than  one  Reserve 
Bank  office.  A  designated  endpoint  may 
be  a  branch,  head  office,  a  money  room 
and/or  an  armored  carrier  used  by  the 
depository  institution  to  provide  cash. 
Individual  ATM  locations  are  not 
eUgible  for  designation  as  endpoints.  If 
a  depository  institution  uses  an  armored 
carrier  to  service  ATMs,  the  armored 
carrier  may  be  designated  as  an 
endpoint.  Beyond  the  ten  endpoints. 
Reserve  Bank  offices  will  continue  to 
provide  free  cash  access  to  large 
end{>oints  whose  voliunes  exceed  a 
specified  threshold. 

The  revised  policy  provides  flexibiUty 
to  depository  institutions  to  make  the 
most  cost-effective  arrangements  for 
obtaining  cash  services  from  Reserve 
Bank  offices.  For  some  depository 
institutions,  it  may  be  more  economical 
to  use  a  non-local  Reserve  Bank  office. 

The  Board  continues  to  believe  that 
implementation  of  the  policy  will  not 
materially  affect  the  Reserve  Banks' 
costs  of  providing  cash  services. 
Aggregate  cash  receipts  and 
disbursements  are  expected  to  remain 
unchanged. 

The  Board  has  delegated  authority  to 
the  director  of  the  Division  of  Reserve 
Bank  Operations  and  Payment  Systems 
to  interpret  the  cash  access  policy,  and 
has  permitted  the  director  to  further 
delegate  this  authority  to  the  Reserve 
Banks'  Financial  Services  Policy 
Committee.  Other  aspects  of  the  poUcy 
remain  unchanged. 

m.  Effective  Date 

The  revised  cash  access  policy 
becomes  effective  on  May  4, 1998. 

TV.  Competitive  Impact  Analysis 

The  Board  assesses  the  competitive 
impact  of  changes  that  may  have  a 
substantial  effect  on  payment  system 
participants.  In  particular,  the  Board 
assesses  whether  a  proposed  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  Banks  in 
providing  similar  services  and  whether 
such  effects  are  due  to  legal  diffierences 
or  due  to  a  dominant  market  position 
deriving  from  such  legal  differences. 

It  is  highly  unlikely  that  the  revised 
pohcy  will  result  in  any  significant  shift 
to  Federal  Reserve  cash  services  away 
from  private-sector  providers.  Private- 
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sector  providers  offer  an  array  of  value- 
added  cash  services  that  the  Federal 
Reserve  Bank  offices  do  not  provide. 
The  revised  policy  also  clarifies  that 
armored  carriers  may  be  designated  as 
endpoints.  The  Board's  revised  policy, 
therefore,  does  not  adversely  affect  the 
ability  of  depository  institutions  or 
service  providers  to  compete  with  the 
Federal  Reserve  Banks  to  provide  cash 
services. 

V.  Federal  Reserve  Cash  Service  Access 
Policy 

The  Board  has  adopted  the  following 
Federal  Reserve  cash  access  policy: 

1.  Number  of  endpoints  eligible  for 
free  cash  access.  Each  depository 
institution  can  designate  up  to  ten 
endpoints  to  receive  free  cash  access 
(deposit  and  order)  service  from  each 
Reserve  Bank  office.  A  depository 
institution  may  not  designate  an 
endpoint  to  receive  free  cash  access 
from  more  than  one  Reserve  Bank  office. 
A  designated  endpoint  may  be  a  branch, 
head  office,  a  money  room  and/or  an 
armored  carrier  used  by  the  depository 
institution  to  provide  cash  services. 
Individual  ATM  locations  are  not 
eligible  for  designation  as  endpoints.  If 
a  depository  institution  uses  an  armored 
carrier  to  service  ATMs,  the  armored 
carrier  may  be  designated  as  an 
endpoint. 

Beyond  the  ten  endpoints.  Reserve 
Bank  offices  will  provide  free  cash 
access  to  endpoints  whose  volumes 
exceed  a  specified  threshold.  Each 
Reserve  Bank  office  will  set  a  "high 
bundle  threshold,"  within  the  range  of 
fifty  to  one  hundred  bundles,  to 
accommodate  the  needs  of  the 
geographic  area  being  serviced  within 
that  Federal  Reserve  office  territory.  If  a 
depository  institution  receives  free 
access  for  more  than  ten  endpoints,  each 
endpoint  must  meet  the  high  bundle 
threshold. 

2.  Frequency  of  access.  Normal  free 
access  for  each  designated  endpoint  of 
the  depository  institution  will  be  one 
deposit  and  one  order  per  week.  Access 
more  frequent  than  once  per  week  will 
be  available  free  of  charge  to  each 
designated  endpoint  whose  volume 
exceeds  a  twenty-bundle  aggregate 
threshold  and  that  satisfies  the  local 
Reserve  Bank  office's  denomination 
bundle  standard. 

3.  Priced  access.  Reserve  Bank  offices 
may  choose  to  accommodate  additional 
access  where  the  demand  exists  subject 
to  the  constraints  of  the  physical 
facilities  at  each  Reserve  Bank  office. 
Reserve  Banks  must  price  access  to  cash 
services  beyond  the  free  service 
described  above,  if  offered. 


4.  Delegation  of  authority.  The 
director  of  the  Division  of  Reserve  Bank 
Operations  and  Payment  Systems,  under 
delegated  authority,  may  (1)  approve 
changes  in  the  base  number  of  free 
endpoints  and  the  volume  thresholds; 
(2)  waive  the  policy  for  a  limited  period 
if  warranted  by  special  circumstances, 
such  as  a  natural  disaster  or  the 
introduction  of  new  currency;  and  (3) 
interpret  the  cash  access  policy.  The 
director  may  further  delegate  this 
authority  to  interpret  the  policy  to  the 
Federal  Reserve  Banks'  Financial 
Services  Policy  Committee. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  5,  1998. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  98-6137  Filed  3-9-98;  8:45  am) 

BILUNG  CODE  (210-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Memliers 
on  Public  Advisory  Committees; 
Pharmacy  Compounding  Advisory 
Committee 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  15  members  to  serve  on 
the  Pharmacy  Compounding  Advisory 
Committee  in  the  Center  for  Drug 
Evaluation  and  Research.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  publishing  a  final  rule  announcing 
the  establishment  of  this  committee. 

FDA  has  special  interest  in  ensuring 
that  women,  minority  groups,  and  the 
physically  challenged  are  adequately 
represented  on  advisory  committees 
and,  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female, 
minority,  or  physically  challenged 
candidates. 

DATES:  Nominations  should  be  received 
on  or  before  April  9,  1998. 
ADDRESSES:  All  nominations  for 
membership,  except  for  the 
representative  of  a  consumer 
organization,  should  be  sent  to  Kimberly 
L.  Topper  (address  below).  All 
nominations  for  the  representative  of  a 
consumer  cjrganization  should  be  sent  to 
Annette  J.  Funn  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  all  nominations  for 
membership,  except  for  the 


representative  of  a  consumer 
organization:  Kimberly  L.  Topper, 
Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockvllle,  MD  20857.  301-443- 
5455. 
Regarding  all  nominations  for  the 
representative  of  a  consumer 
organization:  Annette  J.  Funn, 
Office  of  Consumer  Affairs  (HFE- 
88),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-827-5006. 
SUPPLEMENTARY  INFORMATION:  On 
November  21, 1997,  the  President 
signed  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Pub.  L.  105-115)  (the 
Modernization  Act).  Section  127  of  the 
Modernization  Act  added  section  503A 
to  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  353a).  Section  503A 
directs  FDA  to  issue  regulations  relating 
to  the  application  of  Federal  law  to  the 
practice  of  pharmacy  compounding.  To 
assist  the  agency  in  preparing  these 
regulations,  Congress  directed  FDA  to 
convene  and  consult  an  advisory 
committee  that  will  include 
representatives  of  the  National 
Association  of  Boards  of  Pharmacy 
(NABP),  the  United  States 
Pharmacopoeia  (U.S.P.),  pharmacy, 
physician,  and  consumer  organizations, 
as  well  as  other  experts  selected  by  the 
agency.  Accordingly,  FDA  is  requesting 
nominations  for  15  members  to  serve  on 
the  Pharmacy  Compounding  Advisory 
Committee. 


Function 

The  function  of  the  committee  is  to 
provide  advice  on  scientific,  technical, 
and  medical  issues  concerning  drug 
compounding  by  licensed  practitioners 
and  to  make  appropriate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs. 

Criteria  for  Members 

Persons  nominated  for  membership 
should  have  expertise  in  one  or  more  of 
the  following  fields:  Pharmaceutical 
compounding,  the  practices  of 
pharmacies  specializing  in 
compounding,  the  practices  of  general 
retail  pharmacies,  the  practices  of 
hospital  pharmacies,  fields  of  medicine 
in  which  compounding  drugs  or  the  use 
of  compounded  drugs  is  relatively 
common,  pharmaceutical 
manufacturing,  clinical  toxicology, 
clinical  pharmacology,  chemistry,  and 
related  specialties.  The  committee  will 
include  one  representative  of  the  NABP, 
one  representative  of  the  U.S.P.,  one 
representative  of  a  pharmacy 
organization,  one  representative  of  a 
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physician  organization,  one 
representative  of  a  consumer 
organization,  and  one  representative  of 
the  phannaceutical  manufacturing 
industry.  The  tenn  of  office  is  4  years, 
except  that  initial  appointments  will  be 
staggered  to  permit  an  orderly  rotation 
of  membership. 

Nomination  Procedures 

Interested  persons  may  nominate  one 
or  more  qualified  persons  for 
membership  on  the  advisory  committee. 
Nominations  shall  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  advisory  committee  and  appears 
to  have  no  conflict  of  interest  that 
would  preclude  committee  membership. 
Potential  candidates  will  be  asked  by 
FDA  to  provide  detailed  information 
concerning  such  matters  as  financial 
holdings,  consultancies,  and  research 
grants  or  contracts  to  {>ermit  eveiluation 
of  possible  sources  of  conflict  of 
interest. 

Selection  of  a  representative  of  a 
consumer  organization  is  conducted 
through  procedures  which  include  use 
of  a  consortium  of  consumer 
organizations  which  has  the 
responsibility  for  screening, 
interviewring,  and  recommending 
candidates  for  the  agency's  selection. 
Representatives  of  a  consumer 
organization  must  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work. 

Selection  of  the  member  representing 
phannaceutical  manufactxu-ing  industry 
interests  will  be  made  in  accordance 
with  the  advisory  committee  member 
selection  process  (21  CFR  14.80). 

The  NABP  and  the  U.S.P.  will  be  sent 
letters  requesting  nominations  for  their 
representatives  on  the  advisory 
committee. 

This  notice  is  issued  imder  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  section  503A  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  353a),  section  904  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  394)  as  amended  by  the  Food 
and  Drug  Administration  RevitaHzation 
Act  (Pub.  L.  101-635),  and  21  CFR  part 
14,  relating  to  advisory  committees. 

Dated:  March  3, 1998. 
Nfichael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  98-6152  Filed  3-9-98;  8:45  am] 

BILUNO  CODE  4160-41-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Biological  Response  Modifiers 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  pubUc. 

Name  of  Committee:  Biological 
Response  Modifiers  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  24, 1998,  8:30  a.m.  to  5 
p.m. 

Location:  DoubleTree  Hotel,  1750 
Rockville  Pike,  Rockville,  MD. 

Contact  Person:  Gail  M.  DapoUto  or 
Rosanna  L.  Harvey,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12389. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  vdll  discuss 
CellPro  Inc.'s  Ceprate®  SC  System  for 
use  in  processing  autologous  peripheral 
blood  stem  cells.  The  committee  will 
also  hear  short  briefings  on  research 
programs  in  the  Laboratory  of  Cellular 
Immunology  and  the  Laboratory  of 
Developmental  Biology. 

Procedure:  On  March  24, 1998,  from 
8:30  a.m.  to  1:30  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  vmting.  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  17, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9:30  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  March  17, 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 


Closed  Committee  Deliberations:  On 
March  24, 1998,  from  1:30  p.m.  to  3:45 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  discuss 
current  investigational  new  drug 
application  submissions  under  FDA 
review.  On  March  24, 1998,  from  3:45 
p.m.  to  5  p.m.,  the  meeting  will  be 
closed  to  review  data  of  a  personal 
natiu«  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information. 

FDA  regrets  that  it  was  imable  to 
pubhsh  this  notice  15  days  prior  to  the 
March  24, 1998,  Biological  Response 
Modifiers  Advisory  Committee  meeting. 
Because  the  agency  befieves  there  is 
some  urgency  to  bring  these  issues  to 
public  discussion  and  qualified 
members  of  the -Biological  Response 
Modifiers  Advisory  Committee  were 
available  at  this  time,  the  Commissioner 
concluded  that  it  was  in  the  pubfic 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  pubUc  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  5,  1998. 
Michael  A.  Friedman, 

Deputy  Commision  for  Operations. 

(FR  Doc.  98-6210  Filed  3-6-98;  12:21  pam) 

BnjJNQ  CODE  4ia»-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

National  Consumer  Forum;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice  of  meeting. 


The  Food  and  Drug  Administration's 
(FDA)  Office  of  Consumer  Affairs  (OCA) 
is  announcing  the  second  in  a  series  of 
National  Consumer  Forums.  The  forums 
provide  an  opportunity  for  FDA  to 
engage  in  an  open  dialogue  with 
consumers  and  patient  advocates  on  a 
variety  of  regulatory  and  consumer- 
oriented  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  March  20, 1998,  from  1:30  p.m. 
to  3:30  p.m. 

Location:  The  meeting  will  be  held  at 
the  Washington  Plaza  Hotel, 
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Washington  Room.  Thomas  Circle,  at 
Massachusetts  Ave.  k  14th  St.  NW. 
Washington.  DC.  Metro  Stop:  Blue  or 
Orange  line  to  McPherson  Square.  Red 
line  to  Farragut  North. 

Contact.  Michael  D.  Anderson.  Office 
of  Consumer  Affairs,  (HFE-40).  Food 
and  Drug  Administration.  Parklawn 
Bldg..  5600  Fishers  Lane.  Rockville,  MD 
20857.  301-827-4417,  FAX  301-443- 
9767.  E-mail:  Mandersl@oc.fda.gov. 

Registration:  Send  registration 
information  (including  name,  title, 
organization,  address,  telephone,  and 
fax  number)  to  the  contact  person  by 
March  16. 1998. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Michael  D.  Anderson  at  least  7  days  in 
advance. 

Supplementary  Information:  The 
purpose  of  the  Forum  is  to  provide  an 
opportunity  for  consumers  and  patients 
to  meet  with  FDA  officials  to  express 
their  views  and  concerns  on  regulatory 
and  consumer  protection  policies  and 
patient  protection  issues. 

Tmnscripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration.  5600  Fishers  Lane.  rm. 
12A-16.  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 

Dated:  March  4, 1998. 
WiUiam  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  98-6079  Filed  3-9-98;  8:45  am) 

MLUNQ  OOOE  4iaO-01-F 


(HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-827^659. 
SUPPLEMENT AflY  INFORMATION:  In  the 
Federal  Register  of  December  11, 1997 
(62  FR  65277),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
PRA  (44  U.S.C.  3507).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0302.  The 
approval  expires  on  February  28,  2001. 

Dated:  March  2, 1998. 
William  B.  Sckultz, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  98-6081  Filed  3-9-98;  8:45  am] 

NLUNO  CODE  4MO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-2021-KI 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  11 15(a)  of  ttie  Social 
Security  Act:  December  1997  and 
January  1998 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93N-0453] 

Agency  Information  Collection 
Activities;  AnnouncenMnt  of  OMB 
Approval 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Human  Tissue  Intended  for 
Transplantation"  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA). 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Caf)ezzuto,  Office  of 
Information  Resources  Management 


summary:  One  new  proposal  for  a 
Medicaid  demonstration  project  was 
submitted  to  the  Department  of  Health 
and  Human  Services  during  the  month 
of  January  1998  under  the  authority  of 
section  1113  of  the  Social  Security  Act. 
No  proposals  were  received  during  the 
month  of  December  1997.  No  proposals 
were  approved,  disapproved  or 
withdrawn  during  that  time  period. 
(This  notice  can  be  accessed  on  the 
Internet  at  http://www.hcfa.gov/cmso/ 
sectll5.htm.) 

COMMENTS:  We  will  accept  written 
comments  on  this  proposal.  We  will,  if 
feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

addresses:  Mail  correspondence  to: 
Gloria  Smiddy,  Center  for  Medicaid  and 
State  Operations.  Health  Care  Financing 


Administration,  Mail  Stop  C3-18-26, 

7500  Security  Boulevard,  Baltimore,  MD 

21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  Smiddy,  (410)  786-7723. 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27. 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedutes  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  grant 
solicitation  or  other  competitive  process 
is  reported  as  received  during  the  month 
that  such  grants  or  bid  is  awarded,  so  as 
to  prevent  interference  with  the  awards 
process. 

II.  Listing  of  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn 
Proposals  for  the  Months  of  December 
1997  and  January  1998 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposal 

The  following  comprehensive  health 
reform  proposal  was  received  during  the 
month  of  January  1998. 

Demonstration  Title/State: 
BadgerCare/Wlsconsin. 

Description:  The  State  submitted  a 
proposal  that  would  use  a  combination 
of  title  XIX  and  title  XXI  hinding  to 
ensure  access  to  health  care  for  all 
children  and  parents  in  uninsured 
families  with  incomes  below  185 


UMI 


percent  of  the  Federal  poverty  level. 
Once  enrolled,  families  would  maintain 
their  eligibility  until  their  income 
reaches  200  percent  of  the  Federal 
poverty  level.  The  benefits  would  be 
identical  to  the  Medicaid  benefits 
package  and  current  provisions  for 
quality  assurance  under  Wisconsin's 
present  Medicaid  managed  care  system. 

Date  Received:  January  23,  1998. 

State  Contact:  Angle  Dombrowicki. 
Department  of  Health  and  Family 
Services,  Division  of  Health,  One  West 
Wilson  Street,  Room  237.  P.O.  Box  309, 
Madison,  WI  53701-0309,  608-266- 
1935. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Center  for  Medicaid 
and  State  Operations,  Family/Children's 
Health  Program  Group,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

2.  Pending  Proposals 

The  pending  proposals  for  July  1997 
through  November  1997  that  are 
referenced  in  the  Federal  Register  of 
February  4, 1998  (63  FR  5810)  remain 
unchanged. 

3.  Approved  Proposals 

No  proposals  were  approved  during 
the  months  of  December  1997  and 
January  1998. 

4.  Approved  Conceptual  Proposals 
(Award  for  Waivers  Pending) 

No  conceptual  proposals  were 
approved  during  the  months  of 
December  1997  and  January  1998. 

5.  Disapproved  and  Withdravra 
Proposals 

No  proposals  were  disapproved  or 
withdrawn  during  the  months  of 
December  1997  and  January  1998. 

B.  Other  Section  1115  Family  Planning 
Programs 

1.  New  Proposals:  No  new  proposals 
were  received  during  the  months  of 
December  1997  and  January  1998. 

2.  Pending  Proposals:  The  pending 
proposals  for  July  1997  through 
November  1997  that  are  referenced  in 
the  Federal  Register  of  February  4, 1998 
(63  FR  5810)  remain  unchanged. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending):  No 
conceptual  proposals  were  approved  in 
the  months  oLDecember  1997  and 
January  1998. 

4.  Approved/Disapproved/Withdrawn 
Proposals:  No  proposals  were  approved, 
disapproved  or  withdrawn  for  the 
months  of  December  1997  and  January 
1998. 
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III.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquires  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research,  Demonstrations,  and  Experiments.) 

Dated:  February  24, 1998. 
Sally  K.  Richardson, 

Director,  Center  for  Medicaid  and  State 
Operations. 

[PR  Doc.  98-6090  Piled  3-»-98;  8:45  am) 

BtLUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1013-Nq 

Medicare  and  Medicaid  Programs; 
Announcement  of  Additional 
Application  From  Hospital  Requesting 
Waiver  for  Organ  Procurement  Service 
Area 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  with  comment  period. 


SUMMARY:  This  notice  announces  an 
additional  application  that  HCFA  has 
received  from  a  hospital  requesting 
waiver  from  dealing  with  its  designated 
organ  procurement  organization  (OPO) 
in  accordance  with  section  1138(a)(2)  of 
the  Act.  This  notice  requests  comments 
from  OPOs  and  the  general  public  for 
our  consideration  in  determining 
whether  such  a  waiver  should  be 
granted. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  May  11.  1998. 
ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1013-NC.  PO  Box 
7517,  Baltimore,  MD  21244-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW,  Washington,  DC  20201,  or 
Room  C5-09-26.  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 


by  facsimile  (FAX)  transmission,  hi 
commenting,  please  refer  to  file  code 
HCFA-1013-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW.  Washington.  DC.  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Homey  (410)  786-4554. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  1138(a)(1)(A)  of  the  Social 
Security  Act  (the  Act)  provides  that  a 
hospital  or  rural  primarj'  care  hospital 
that  participates  in  the  Medicare  or 
Medicaid  programs  must  establish 
written  protocols  for  the  identification 
of  potential  organ  donors. 

Section  155  of  the  Social  Security  Act 
Amendments  of  1994  (SSA  '94)  (Piib.  L. 
103-432)  amended  section  1138  of  the 
Act  to  require  that  effective  January  1.. 
1996.  a  hospital  must  notify  the  organ 
procurement  organization  designated  for 
the  service  area  in  which  it  is  located  of 
potential  organ  donors  (sections 
1138(a)(l)(A)(iii)  and  (a)(3)(B)  of  the 
Act).  The  hospital  must  also  have  an 
agreement  to  do  so  only  with  that 
designated  OPO  (sections  1138(a)(1)(C) 
and  (a)(3)(A)). 

The  statute  also  provides  that  the 
hospital  may  obtain  a  waiver  of  these 
requirements  from  the  Secretary.  A 
waiver  would  allow  the  hospital  to  have 
an  agreement  with  an  "out-of-area"  OPO 
(section  1138(a)(2))  if  it  meets 
conditions  specified  in  the  statute 
(section  1138(a)(2)(A)(i)  and  (ii)). 

The  law  further  states  that  in  granting 
a  waiver,  the  Secretary  must  determine 
that  such  a  waiver:  (1)  Would  be 
expected  to  increase  donations;  and  (2) 
will  assure  equitable  treatment  of 
patients  referred  for  transplants  within 
the  service  area  served  by  the 
designated  OPO  and  within  the  service 
area  sen'ed  by  the  out-of-area  OPO 
(section  1138(a)(2)(A)).  In  making  a 
waiver  determination,  the  Secretar)'  may 
consider,  among  other  factors:  (1)  Cost 
effectiveness;  (2)  improvements  in 
quality;  (3)  whether  there  has  been  any 
change  in  a  hospital's  designated  OPO 
service  area  due  to  the  definition  of 
metropolitan  statistical  areas  (MSAs); 
and  (4)  the  length  and  continuity  of  a 
hospital's  relationship  with  the  out-of- 
area  OPO  (section  1138(a)(2)(B)).  Under 
section  1138(a)(2)(D)  of  the  Act,  the 
Secretary  is  required  to  publish  a  notice 
of  any  waiver  applications  within  30 
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days  of  receiving  the  application  and 
offer  interested  parties  an  opportunity  to 
comment  in  writing  within  60  days  of 
the  published  notice. 

Regulations  at  42  CFR  486.316(d) 
provide  that  if  HCFA  changes  the  OPO 
designated  for  an  area,  hospitals  located 
in  that  area  must  enter  into  agreements 
with  the  newly  designated  OPO  or 
submit  a  request  for  a  waiver  within  30 
days  of  notice  of  the  change  in 
designation.  The  criteria  that  the 
Secretary  will  use  to  evaluate  the  waiver 
in  these  cases  are  the  same  as  that 
described  above  under  section 
1138(a)(2){A)  of  the  Act  and 
incorporated  in  the  regulations  at 
§  486.316(e).  The  regulations  further 
specify  that  a  hospital  may  continue  to 
operate  under  its  existing  agreement 
with  an  out-of-area  OPO  while  HCFA  is 
processing  the  waiver  request. 


n.  Waiver  Request  Procedures 

In  October  1995,  we  issued  a  Program 
Memorandum  (Transmittal  No.  A-95- 
11)  that  has  been  supplied  to  each 
hospital.  This  Program  Memorandum 
detailed  the  waiver  process  and 
discussed  the  information  that  hospitals 
must  provide  in  requesting  a  waiver.  We 
indicated  that  upon  receipt  of  the 
waiver  requests,  we  would  publish  a 
Federal  Register  notice  to  solicit  public 
comments,  as  required  by  law  (section 
1138(a)(2)(D)). 

We  will  then  review  the  requests  and 
comments  received.  During  the  review 
process,  we  may  consult  on  an  as- 
needed  basis  with  agencies  outside  the 
HCFA  Central  Office,  including  the 
Public  Health  Service's  Division  of 
Transplantation,  the  United  Network  for 
Organ  Sharing,  and  HCFA  regional 
offices.  If  necessary,  we  may  request 


additional  clarifying  information  from 
the  applying  hospital  or  others.  We  then 
will  make  a  final  determination  on  the 
waiver  requests  and  notify  the  affected 
hospitals  and  OPOs. 

III.  Additional  Hospital  Waiver  Request 

As  allowed  under  §  483.316(d),  the 
following  hospital  has  requested  a 
waiver  to  have  an  agreement  with  an 
alternative,  out-of-area  OPO,  as  a  result 
of  changes  in  its  designated  OPO  due  to 
the  latest  redesignation  of  OPO  service 
areas.  The  listing  includes  the  name  of 
the  facility,  the  city  and  State  location 
of  the  facility,  the  requested  OPO,  and 
the  currently  designated  area  OPO.  The 
hospital  has  submitted  a  timely  waiver 
request  and  may  work  on  an  interim 
basis  with  the  requested  out-of-area 
OPO,  pending  receipt  of  public 
comments  and  our  final  determination. 


h4ame  of  (acitity                                  ' 

City 

State 

Requested 
OPO 

Designated 
OPO 

Baptist  Memorial  Hospitat— Union  County  

New  Ait>any  

MS 

TNMS 

MSOP. 

IV.  Keys  to  the  OPO  Codes 

The  keys  to  the  acronyms  used  in  the 
listing  to  identify  OPOs  and  their 
addresses  are  as  follows: 
MSOP— MISSISSIPPI  ORGAN 

RECOVERY  AGENCY,  12  River  Bend 

Place,  Jackson.  MS  39208 
TNMS— MID-SOUTH 

TRANSPLANTATION 

FOUNDATION.  956  Court  Avenue. 

Memphis,  TN  38163. 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB.  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  to  be  collected. 

The  information  collection 
requirement  and  the  burden  associated 
with  requiring  a  Medicare  or  Medicaid 


participating  hospital  to  have  an 
agreement  with  the  OPO  designated  for 
its  area  or  to  submit  a  waiver  request  to 
HCFA  for  approval  to  have  an 
agreement  with  a  designated  OPO  other 
than  the  OPO  designated  for  its  service 
area  currently  are  approved  by  OMB. 

Authority:  Sec.  1138  of  the  Social  Security 
Act{42U.S.C.  1320b-8). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774,  and  No. 
93.778.  Medical  Assistance  Program) 

Dated:  February  27. 1998. 
Kathleen  A.  Buto. 

Acting  Director,  Center  for  Health  Plans  and 

Providers,  Htalth  Care  Financing 

Administration. 

IFR  Doc.  98-6089  Filed  3-9-98;  8:45  am) 

BtLUNQ  COOE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Request  for  Public  Comment:  60-Day 
Proposed  Collection:  Common 
Reporting  Requirements  for  Urt>an 
Indian  Health  Program 

summary:  In  compliance  with  Section 
3506(C)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  to  provide  a  60- 
day  advance  opportunity  for  public 
comment  on  proposed  information 
collection  projects,  the  Indian  Health 
Service  (IHS)  is  publishing  for  comment 
a  summary  of  a  proposed  information 


collection  4o  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review. 

Proposed  Collection 

Title:  09-1 7-0007.  "Common 
Reporting  Requirements  For  Urban 
Indian  Health  Program". 

Type  of  Information  Collection 
Request:  Revision  of  currently  approved 
information  collection,  09-17-0007, 
"Common  Reporting  Requirements  For 
Urban  Indian  Health  Program"  which 
expires  July  31, 1998. 

Form  Number:  Reporting  forms 
contained  in  IHS  Instruction  Manual, 
"Urban  Indian  Health  Programs 
Common  Reporting  Requirements." 

Need  and  Use  of  Information 
Collection:  American  Indian/Native  (AI/ 
AN)  urban  health  organizations 
contracting  with  the  IHS  provide  the 
information  requested.  The  information 
is  collected  bi'annually  and  is  used  to 
monitor  contractor  performance, 
prepare  budget  reports,  allocate 
resources  and  to  evaluate  the  urban 
health  contract  program. 

Affected  Public:  Businesses  or  other 
for-profit.  Individuals,  not-for-profit 
institutions  and  State,  local  or  Tribal 
Government. 

Type  of  Respondents:  health  care 
providers. 

Table  1  below  provides:  Types  of  data 
collection  instruments,  Estimated 
number  of  respondents.  Number  of 
responses  per  respondent,  Annual 
Number  of  Responses,  Average  burden 


UMI 
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hour  per  response,  and  Total  annual 
burden  hour. 


Table  1 


Data  collection  instnjments 


Face  Sheet 

Table  1  

Tabie  2 

Table  3 

Table  4 

Table  5 

Table  6 

Table  7 

Table  8 


Total 


Estimated 

number  of 

respondents 


34 
34 
34 
34 
"23 
34 
34 
34 
34 


295 


Responses 

per 
respondent 


•For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes 
Excludes  urban  Indian  health  projects  with  no  medical  component. 


Annual  num- 
ber of 
responses 


68 
34 
68 
68 
23 
68 
68 
68 
68 


533 


Average  burden  hr 
per  response* 


02S  (15  mins)  . 
2.00  (120  mins) 
0.50  (30  mins)  . 
225  (135  mins) 
0.50  (30  mins)  . 
2.00  (120  mins) 
2.00  (120  mins) 
0.50  (30  mins)  . 
2.00  (120  mins) 


Total  annual 
burden  hours 


17.0 
68.0 
34.0 

153.0 
11.5 

136.0 

136.0 
34.0 

136.0 


725.5 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  whether  the 
information  collection  activity  is 
necessary  to  cjirry  out  an  agency 
function;  (b)  whether  the  agency 
processes  the  information  collected  in  a 
useful  and  timely  fashion;  (c)  the 
accuracy  of  public  burden  estimate  (the 
estimated  amoimt  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information);  (d)  whether  the 
methodology  and  assumptions  used  to 
determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (f)  ways  to  minimize  the 
public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Send  Comments  and  Request  for 
Further  Information 

Send  your  written  comments,  requests 
for  more  information  on  the  proposed 
collection  or  requests  to  obtain  a  copy 
of  the  date  collection  instrument(s)  and 
instructions  to:  Mr.  Lance  Hodahkwen, 
Sr.,  M.P.H.  IHS  Reports  Clearance 
Officer.  12300  Twinbrook  Parkway, 
Suite  450,  Rockville.  MD  20852-1601, 
call  non-toll  free  (301)  443-1116.  send 
via  facsimile  to  (301)  443-1522,  or  send 
your  E-mail  requests,  comments,  and 
return  address  to: 
lhodahkw@hqe.  ihs.gov. 

Comment  Due  Date 

Your  comments  regarding  this 
information  collection  are  best  assured 


of  having  their  full  effect  if  receivedon 
or  before  May  11, 1998. 

Dated:  March  3, 1998. 
Michael  H.  Truiillo, 

Assistant  Surgeon  General,  Director. 
(PR  Doc.  98-6154  Filed  3-9-98;  8:45  am] 

BtLUNG  COOE  4ia»-1*-M 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  NIAID  Clinical  Research 
Products  Management  Center  (Telephone 
Conference  Call). 

£tote;  April  1, 1998. 

Time:  3:15  p.m.  to  Adjournment. 

Place:  Teleconference,  6003  Executive 
Boulevard,  Solar  Bldg.  Room  3C04,  Bethesda, 
MD  20892,  (301)  496-8371. 

Contact  Person:  Brenda  Velez,  Technical 
Evaluation  Adm.,  6003  Executive  Boulevard, 
Solar  Bldg.,  Room  3C07,  Bethesda,  MD 
20892,(301)496-7117. 

Purpose/ Agenda :  To  evaluate  contract 
proposals. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 


applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  February  26, 1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

|FR  Doc.  98-6155  Filed  3-9-98;  8:45  am) 

BILLING  COOE  414».«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Electric  and  Magnetic  Fields  Research 
and  Public  Information  Dissemination 
(EMFRAPID)  Program;  Environmental 
Toxicology  Program,  Office  of  Special 
Programs;  National  Institute  of 
Environmental  Health  Sciences, 
National  Institutes  of  Health  Notice: 
Third  EMF  Science  Review 
Symposium— EMFRAPID  Program      • 

Background 

The  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
and  the  Department  of  Energy  (EXDE)  are 
coordinating  the  implementation  of  the 
Electric  and  Magnetic  Fields  (EMF) 
Research  and  Public  Information 
Dissemination  (RAPID)  Program.  The 
EMFRAPID  Program  was  established  by 
the  1992  Energy  Policy  Act  (SecUon 
2118  for  Public  Law  102-486)  which 
was  signed  in  October  1992.  This  five- 
year  effort  is  designed  to  determine  the 
potential  effect  from  exposure  to  60  Hz 
electric  and  magnetic  fields  on 
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biological  systems,  especially  those 
produced  by  the  generation, 
transmission,  and  use  of  electric  energy, 
the  RAPID  Program  requires  the  NIEHS 
to  report  on  the  extent  to  which 
exposure  to  electric  and  magnetic  fields 
adversely  affects  human  health. 
Additional  details  of  this  program  are 
found  in  Federal  Register  December  16. 

1997,  (Volume  62.  241.  pp.  65814- 
65815). 

Science  Review  Symposium  on  Clinical 
•nd  In  Vivo  Laboratory  Findings:  Open 
to  the  Public 

In  its  series  of  science  review 
symposia  on  EMF  health  effects 
research,  the  third  EMF  Science  Review 
Symposium  is  scheduled  for  April  6-9, 

1998.  at  the  Hyatt  Regency  at  Civic 
Plaza,  Phoenix,  Arizona.  The  program 
includes  plenary  overview  talks  on 
cancer  mechanisms  and  risk  assessment 
as  well  as  summaries  of  the  proceedings 
from  the  first  two  symposia.  Breakout 
group  sessions  are  planned  for  in-depth 
discussions  of  research  findings  from 
clinical  and  in  vivo  laboratory  studies 
covering  topics  including  breast  cancer, 
leukemia,  electromagnetic 
hypersensitivity,  tissue  healing,  and 
neurobehavior.  This  meeting  is  open  to 
the  public  and  the  registration  fee  is 
$85;  for  registration  information  contact 
1:919-541-7534,  f:919-541-0144,  or  the 
world-wide-web  site: 
www.niehs.nih.gov/emfrapid/ 

home. htm. 

Dated:  February  26. 1998. 
Samuel  H.  Wilson. 

Deputy  Director.  National  Institute  of 

Environmental  Health  Sciences. 

[PR  Doc.  9&-6156  Filed  3-9-98;  8:45  ami 

BILUNQ  COOC  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants:  Reopening  of  Comment 
Period  for  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  Incidental  Take  Permit 
for  Ranching  and  Related  Activities  on 
El  Coronado  Ranch  (PRT-837858). 
Cochise  County,  Arizona 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice:  reopening  of  comment 

period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  provides  notice  that 
the  public  comment  period  is  reopened 
for  an  application  for  an  incidental  take 
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permit  under  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act.  The  El 
Coronado  Ranch  (Applicant)  has  also 
requested  unlisted-species  provisions  in 
an  Implementing  Agreement  to  cover  a 
species  of  concern  found  in  the 
planning  are*.  The  Applicant  has  been 
assigned  permit  number  PRT-837858. 
The  requested  permit,  which  is  for  a 
period  of  25  years,  would  authorize 
incidental  take  of  the  endangered  Yaqui 
chub  (Gila  purpurea)  and  the  threatened 
Yaqui  catfish  (Ictalurus  pricei).  The 
unlisted  species  provisiwi  covers  the 
issuance  of  permits  for  the  incidental 
take  of  the  Yaqui  form  of  longfin  dace 
[Agosia  chrysogaster),  a  species  not 
presently  listed  under  the  Act,  but 
which  might  become  listed  during  the 
term  of  the  proposed  permit.  The 
proposed  take  is  on  the  1.920  acres  of 
private  land  and  would  occur  from 
ranching  and  related  activities  on  the  El 
Coronado  Ranch,  Cochise  County, 
Arizona. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A  public 
comment  period  on  the  EA/HCP  was 
open  from  January  5, 1998.  through 
February  4. 1998.  However,  the  Service 
determines  that  there  is  significant 
public  interest  in  this  proposed  action, 
and  finds  good  cause  to  reopen  the 
comment  period  for  15  days  following 
the  date  of  this  publication.  Thus,  a 
determination  of  whether  jeopardy  to 
the  species  is  likely  to  occur,  or  a 
Finding  of  No  Significant  Impact 
(FONSI),  will  not  be  made  before  15 
days  from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  March  25,  1998. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Doug 
Duncan,  Tucson  Suboffice,  Arizona 
Ecological  Services  Field  Office,  300 
West  Congress,  Room  4D,  Tucson, 
Arizona  85701  (520-670-4860),  or 
Angie  Brooks,  Arizona  Ecological 
Services  Field  Office,  2321  West  Royal 
Palm  Road,  Suite  103,  Phoenix,  Arizona 
-    85021,  (602-640-2720;  Fax  602-640- 
2730).  Documents  will  be  available  for 
public  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (7:30  to  4:30),  at  the  U.S. 


Fish  and  Wildlife  Service  Tucson  or 
Phoenix  offices  listed  above.  Written 
data  or  comments  concerning  the 
application  and  EA/HCP  should  be 
submitted  to  the  Field  Supervisor, 
Ecological  Services  Field  Office, 
Phoenix.  Arizona  (see  address  above). 
Please  refer  to  permit  number  PRT- 
837858  when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Duncan  at  the  above  Tucson 
Suboffice. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
threatened  and  endangered  species  such 
as  the  Yaqui  catfish  and  Yaqui  Chub. 
However,  the  Service,  under  limited 
circumstances,  may  issue  permits  to 
take  threatened  or  endangered  wildlife 
species  when  such  taking  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 

The  EA  considers  the  environmental 
consequences  of  two  alternatives, 
including  the  proposed  action;  Three 
other  alternatives  were  explored,  but 
were  rejected  as  unworkable.  The 
proposed  action  alternative  is  issuance 
of  the  incidental  take  permit  and 
implementation  of  the  HCP  as  submitted 
by  the  Applicant.  The  other  alternative 
is  to  take  no  action.  The  HCP  provides 
for  a  strategy  to  conserve  the  listed  and 
unlisted  species  and  to  restore 
watershed  health  in  the  West  Turkey 
Creek  drainage.  The  HCP  is  designed  to 
provide  a  net  benefit  to  the  species.  The 
HCP  has  stipulations  for  monitoring  of 
species  populations  and  habitats  and 
fimctioning  of  the  HCP.  The  HCP  also 
provides  for  funding  the  mitigation 
measures  and  monitoring. 

Applicant 

El  Coronado  Ranch  plans  to  pursue 
ranching  and  related  activities  on  1.920 
acres  of  private  land  and  13,284  acres  of 
leased  grazing  allotments.  The 
anticipated  incidental  take  will  occur  on 
ponds,  ditches,  and  associated 
structures  on  private  land.  El  Coronado 
Ranch  is  located  in  the  West  Turkey 
Creek  watershed  of  the  Chiricahua 
Mountains,  Cochise  County,  Arizona. 

Dated:  February  23, 1998. 
Renne  Lohoefiener, 
Acting  Regional  Director,  Hegion  2, 
Albuquerque.  New  Mexico. 
IFR  Doc.  98-5824  Filed  3-9-98;  8:45  am] 

BILUNQ  COOE  431S-65-M 


UMI 


Federal  Register/ Vol.  63.  No.  46 /Tuesday.  March  10.  1998 /Notices 


11691 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
Proposed  Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  act 

A  request  extending  the  collection  of 
information  listed  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
60  days  directly  to  the  Bureau  Clearance 
Officer,  U.S.  Geological  Survey,  807 
National  Center,  Reston,  VA  20192. 

As  required  by  0MB  regulations  at  5 
CFR  1320.8(d)(1).  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Consolidated  Consumers' 
Report. 

Current  OMB  approval  number:  1032- 
0084. 

Abstract:  Respondents  supply  the 
U.S.  Geological  Survey  with  domestic 
consumption  data  of  12  metals  and 
ferroalloys,  some  of  which  are 
considered  strategic  and  critical.  This 
information  will  be  published  as 
monthly  and  annual  reports  for  use  by 
Government  agencies,  industry,  and  the 
general  public. 

Bureau  form  number:  6-1109-MA. 

Frequency:  Monthly  and  Annually. 

Description  of  respondents: 
Consumers  of  ferrous  and  related 
metals. 

Annual  Responses:  2.923. 
Annual  burden  hours:  2.192. 


Bureau  clearance  officer:  John  E. 

Cordyack.  Jr.,  703-648-7313. 

Kenneth  W.  Miynarski. 

Acting  Chief  Scientist.  Minerals  Information 
Team. 

IFR  Doc.  98-6016  Filed  3-9-98:  8:45  am] 

BILUNG  CODE  4310-r7-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Kaloko-Honokohau  National  Historical 
Park  Advisory  Commission;  Meeting 

Notice  is  given  in  accordance  with  the 
Federal  Advisory  Committee  Act  that  a 
meeting  of  the  Na  Hoa  Fili  o  Kaloko 
Honokohau,  Kaloko  Honokohau 
National  Historical  Park  Advisory 
Commission  will  be  held  at  9  to  12 
noon,  March  28.  1998,  Bishop  Museum, 
Atherton  Conference  Room,  Honolulu, 
Oahu,  Hawaii. 

Topics  of  discussion  will  be: 

1.  Special  park  uses  for  permits 

2.  Kaloko  fish  pond  project  (kuapa) 

3.  Park  plans  and  development 

a.  Park  entry  road 

b.  Parking  area  and  facilities 

c.  Trails  and  wayside  exhibits 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  A  transcript  will 
be  available  after  April  18,  1998.  For 
copies  of  the  minutes,  contact  the  Park 
Superintendent  at  (808)  329-6881. 

Dated:  January  23,  1998. 
Bryan  Harry. 

Acting  Superintendent,  Kaloko-Honokohau 
National  Historical  Park. 

[PR  Doc.  98-6139  Filed  3-9-98;  8:45  am] 

BILLING  CX>OE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Mojave  National  Preserve  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mojave 
National  Preserve  Advisory  Commission 
will  be  held  March  23,  1998;  assemble 
at  9:00  a.m.  at  the  National  Park  Service 
Office  Facility,  Baker,  California. 

The  agenda:  General  Management 
Plan— Alternatives,  re:  Cultural 
Resources;  Native  American  Interests; 
Visitor  Use,  Services  and  Facilities; 
Visitor  Centers,  Wayside  Exhibits,  and 
Education;  Recreational/Day  Use 


Activities;  Camping;  Campgrounds; 
Commercial  Services;  Mojave  Road; 
Administrative  Operations  and 
Facilities;  Staffing  and  Budget; 
Education  and  Research;  Soda  Springs; 
Granite  Mountain  Reser\'e. 

The  Advisory  Commission  was 
established  by  Public  Law  103-433  to 
provide  for  the  advice  on  development 
and  implementation  of  the  General 
"^Management  Plan. 

Members  of  the  Commission  are: 
Micheal  Attaway 
Irene  Ausmus 
Rob  Blair 
Peter  Burk 
Dennis  Casebier 
Donna  Davis 
Kathy  Davis 
Nathan  'Levi'  Esquerra 
Gerals  Freeman 
Willis  Herron 
Eldon  Hughes 
Claudia  Luke 
Clay  Overson 
Norbert  Riedy 
Mai  Wessel 

This  meeting  is  open  to  the  public. 
Mary  G.  Martin. 

Superintendent.  .Mojave  National  Present. 
[FR  Doc.  98-5668  Filed  3-9-98;  8:45  am] 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
Februar>'  23,  1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
March  25.  1998. 
Carol  D.  Shull, 

Keeper  of  the  National  Register. 
ARIZONA 
Navajo  County 

Snowflake  Townsite  Historic  District. 
Roughly  bounded  by  3rd  St.  N.  Stinson. 
2nd  St.  S.  and  Hulet.  Snowflake,  98000261 

CALIFORNIA 

Del  Norte  County 

Gasquet  Ranger  Station  Historic  District. 
10600  CA  199.  Gasquet.  98000262 


UMI 
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FLORIDA 
Madison  County 

Smith,  Dr.  Chandler  Holmes,  House,  302  N. 
Range  St.,  Madison,  98000263 

IDAHO 

Boise  County 

Upper  Brownlee  School  (Public  School 
Buildings  in  Idaho  MPS),  Dry  Buck  Rd.,  0.1 
NE  of  jet.  of  Timber  Butte  Rd.  and  Dry 
Buck  Rd..  Sweet  vicinity,  98000264 


KANSAS 
Goary  County 

Dixon,  James,  House,  8715  Old  Highway  n, 
Milford  vicinity.  98000265 

Johnson  County 

Ott.  Albert,  House,  401  S.  Harrison  St.. 
Olathe,  98000267 

Marion  County 

Doyle  Place.  SE  of  jet.  of  US  77  and  Topeka 
and  Santa  Fe  RR.  FlorBnce.  98000266 

LOUISIANA 

Si.  Martin  Parish 

Levert— St.  John  Bridge.  O'Neal  Boudreaux 
Rd.  over  the  Bayou  Teche.  St  Martinville 
vicinity.  98000268 

MICHIGAN 

Allegan  County 

Fifty-Seventh  Street  Bridge.  57th  St.  over  the 
Kalamazoo  R..  Manlius  Township. 
98000273 

Berrien  County 

Snow  Flake  Motel,  3822  Red  Arrow  Hwy.. 
Lincoln  Township,  98000270 

Charlevoix  County 

Porter.  John  J.  and  Eva  Reynier.  Estate.  01787 
MI  66  S.  South  Arm  Township,  98000269 

Chippewa  County 

Saint  James'  Episcopal  Church,  533  Bingham 
Ave..  Sault  Ste.  Marie,  98000272 

Kalamazoo  County 

Booth— Dunham  Estate,  6059  S.  Ninth  St., 
Texas  Charter  Township.  98000271 

MISSISSIPPI 
Madison  County 

East  Canton  Historic  District.  Roughly  along 
E.  Academy.  E.  Center.  E.  Fulton,  Lyons, 
Madison.  E.  Peace  and  Priestly  Sts.. 
Canton,  98000274 

Tishomingo  County 

Tishomingo  State  Park  (State  Parks  in 
Mississippi  built  by  the  CCC.  1934-1942 
MPS).  SE  of  jet.  of  MS  30  and  MS  25, 
Tishomingo  vicinity,  98000275 

NEW  MEXICO 

Otero  County 

Archeological  Site  No.  AR-03-08-O2-41S 
(Rock  Shelter  Site  of  the  Western 
Escarpment  of  the  Sacrament  Mountains 
MPS),  Address  Restricted,  Timberon 
vicinity,  98000277 


Archeological  Site  No.  AR-03-08-02-409 
(Rock  Shelter  Site  of  the  Western 
Escarpment  of  the  Sacrament  Mountains 
MPS),  Address  Restricted,  Timberon 
vicinity,  98000278 

NORTH  CAROLINA 

Perquimans  County 

Jacocks.  Jonathan  Hill,  House.  Jet.  of  New 
Hope  Rd.  and  Jacocks  Ln.,  New  Hope 
Township  vicinity,  98000276 

SOUTH  CAROLINA 

Williamsburg  County 

New  Market,  SC  375,  approx.  5  mi.  S  of 
Greeleyville,  Greeleyville  vicinity. 
98000290 

TENNESSEE 

Knox  County 

Walker.  Thomas  J.,  House  (Knoxville  and 
Knox  County  MPS).  645  Mars  Hill  Rd., 
Knoxville,  98000279 
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TEXAS 
Travis  Count 

Briones,  Genaro  P.  and  Carolina.  House  (East 
Austin  MRA).  1204  E.  7th  St..  Austin. 
98000280 


UTAH 

Utah  County 

Provo  East  Central  Historic  District.  Roughly 
bounded  by  100  East.  600  East.  500  North 
and  500  South,  Provo,  98000281 

WASHINGTON 

Clark  County 

Chumasero— Smith  House.  310  W.  11th  St., 
Vancouver,  98000282 

WEST  VIRGINIA 

Harrison  Covnty 

Shinnston  Historic  District.  Roughly 
bounded  by  Charles.  East,  and  Clement 
Sts.,  and  West  Fork  R..  Shinnston, 
98000288 

Jackson  County 

Otterbein  Church,  Co  Rd.  87/11,  near  jet. 
with  WV  5,  Evans  vicinity,  98000286 

Jefferson  County 

Shannondale  Springs,  Address  Restricted, 
Shannondale  vicinity,  98000289 

Kanawha  County 

St.  Paul  Baptist  Church.  821  B  St..  St. 
Albans.  98000285 

Raleigh  County 

Little  Beaver  Dam,  SW  of  Crow,  NW  Comer 
of  Little  Beaver  Dam,  Crow  vicinity. 
98000287 

WISCONSIN 

Green  County 

New  Glarus  Public  School  and  High  School, 
413  Sixth  Ave.,  New  Clams.  98000284 


Rock  County 

Edgerton  Depot.  20  S.  Main  St..  Edgerton. 
98000283 

[FR  Doe.  98-6072  Filed  3-9-^8;  8:45  ami 

BILUNQ  CODE  4310-1D-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Auburn,  NY  in  the  Possession  of  the 
Field  Museum  of  Natural  History. 
Chicago,  iL 

agency:  National  Park  Service,  Interior. 
action:  Notice^ 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  from  Auburn,  NY  in  the 
possession  of  the  Field  Museum  of 
Natural  History,  Chicago.  IL. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Field  Museum  of 
Natural  History  profesaonal  staff  in 
consultation  with  representatives  of  the 
Cayuga  Nation  of  New  York,  the  St. 
Regis  Band  of  Mohawk  Indians  of  New 
York,  the  Oneida  Nation  of  New  York, 
the  Oneida  Tribe  of  Wisconsin,  the 
Onondaga  Nation  of  New  York,  the 
Seneca  Nation  of  New  York,  the 
Tonawanda  Band  of  Seneca  Indians  of 
New  York,  and  the  Tuscarora  Nation  of 
New  York. 

In  1894,  human  remains  representing 
two  individuals  were  purchased  by  the 
Field  Museum  of  Natural  History  from 
Franz  Boaz.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

According  to  Franz  Boaz's  notes, 
these  individuals  were  recovered  from 
Auburn,  NY.  Originally  identified  as 
"froquois",  these  individuals  have  now 
been  more  specifically  identified  as 
"Cayuga"  through  additional 
consultation  with  the  Cayuga  Nation  of 
New  York  based  on  traditional  tribal 
boundaries. 

Based  on  the  above  mentioned 
information,  officials  of  the  Field 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
two  individuals  of  Native  American 
ancestry.  Officials  of  the  Field  Museum 
of  Natural  History  have  also  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 


remains  and  the  Cayuga  Nation  of  New 
York. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York,  the 
Seneca-Cayuga  Tribe  of  Oklahoma,  the 
St.  Regis  Band  of  Mohawk  Indians  of 
New  York,  the  Oneida  Nation  of  New 
York,  the  Oneida  Tribe  of  Wisconsin, 
the  Onondaga  Nation  of  New  York,  the 
Seneca  Nation  of  New  York,  the 
Tonawanda  Band  of  Seneca  Indians  of 
New  York,  and  the  Tuscarora  Nation  of 
New  York.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Jonathan  Haas, 
MacArthur  Curator  of  North  American 
Anthropology,  Field  Museum  of  Natural 
History,  Roosevelt  Road  at  Lake  Shore 
Dr.,  Chicago,  IL  60605;  telephone:  (312) 
922-9410,  ext.  641,  before  April  9, 1998. 
Repatriation  of  the  human  remains  to 
the  Cayuga  Nation  of  New  York  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  March  4, 1998. 
Francis  P.  McKfanamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Progmm. 

[FR  Doc.  98-6138  Filed  3-9-98;  8:45  am) 

BILUNG  CODE  4310-70-F 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Stipulation  and 
Joint  Motion  to  Amend  Consent 
Decree  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
February  25, 1998,  a  proposed 
Stipulation  and  Joint  Motion  To  Amend 
Consent  Decree  ("Joint  Motion  To 
Amend  Consent  Decree")  in  United 
States  V.  Environmental  Conservation 
and  Chemical  Co..  et  al..  Cause  Number 
IP  83-1419-OM/S,  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  hidiana. 

On  September  10,  1991,  the  U.S. 
District  Court  for  the  Southern  District 
of  Indiana  entered  a  Consent  Decree  that 
resolved  the  United  States'  claim  for 
injunctive  relief  and  for  reimbursement 
of  response  costs,  brought  pursuant  to 
Sections  104,  106,  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9604,  9606,  and  9607(a). 
The  1991  Consent  Decree  required  the 
settling  defendants  to  implement  the 
remedy  selected  by  U.S.  Environmental 
Protection  Agency  in  a  September  25, 


1987,  Record  of  Decision  ("ROD")  and 
a  June  7,  1991,  ROD  Amendment.  In 
1997,  the  U.S.  Envirorunental  Protection 
Agency  issued  an  Explanation  of 
Significant  Differences  that  modified  the 
ROD,  as  amended,  in  several  respects. 
The  Joint  Motion  To  Amend  Consent 
Decree  would  amend  the  1991  Consent 
Decree  to  make  it  consistent  with  the 
modified  remedy  set  forth  in  the  1997 
Explanation  of  Significant  Differences. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Joint  Motion  To  Amend 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC.  20530,  and 
should  refer  to  United  States  v. 
Environmental  Conservation  and 
Chemical  Co.,  et  al.  and  D.J.  Ref. 
Number  90-11-2-48. 

The  Joint  Motion  To  Amend  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Southern 
District  of  Indiana,  at  U.S.  EPA  Region 
5,  and  at  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC.  20005,  (202)  624-0892. 
A  copy  of  the  Joint  Motion  To  Amend 
Consent  E)ecree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor.  Washington,  DC.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $31.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library.  To  request 
a  copy  exclusive  of  exhibits,  please 
enclose  a  check  in  the  amount  of  $4.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-6108  Filed  3-9-98;  8:45  am] 

BIUING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  on 
February  27,  1998,  a  proposed  consent 
decree  in  United  States  v.  St.  Julian 
Corp.,  et  al..  Civil  Action  No. 
2:96CV1161  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Virginia. 

In  this  action  the  United  States  sought 
to  recover  from  defendants  Fine 
Petroleum  Company,  Inc.,  Milton  Fine. 


and  St.  Julian  Corporation  past  response 
costs  from  two  prior  removal  actions  at 
the  Fine  Petroleum  Company,  Inc., 
Superfund  Site,  in  Norfolk.  Virginia. 
The  proposed  settlement  provides 
reimbursement  of  approximately 
$1,640,000  of  the  United  States'  past 
response  costs,  of  which  the  private 
defendants  will  pay  $400,000  based  on 
their  ability  to  pay,  and  the  Defense 
Reutilization  and  Marketing  Service,  a 
component  of  the  Department  of 
Defense,  against  whom  the  defendants 
filed  counter-claims,  will  pay 
$1,239,327.58. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  St.  Julian  Corp.,  et 
al.,  DOJ  Ref.  90-11-2-1188. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Eastern  District  of  Virginia, 
8000  World  Trade  Center,  101  W.  Main 
Street,  Norfolk.  VA;  at  U.S.  EPA  Region 
ni.  841  Chestnut  Street.  Philadelphia. 
PA  19107;  and  at  the  Consent  Decree 
Library.  1120  G  Street.  NW.,  4th  Floor, 
Washington,  DC  20005.  (202)  624-0892. 
A  copy  of  the  consent  decree  may  be 
obtained  in  person  or  by  mail  fi-om  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $7.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross. 

Chief  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  98-6109  Filed  3-9-98;  8:45  am] 
BILUNG  CODE  4410-1$-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Gerald  W.  Anderson,  D.D.S.; 
Revocation  of  Registration 

On  July  31.  1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Gerald  Anderson. 
M.D..1  of  Bend.  Oregon,  notifying  him  of 
an  opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 


'  While  the  Order  to  Show  Cause  was  issued  to 
Gerald  Anderson.  M.D..  the  DEA  Certificate  of 
Registration  at  issue  was  issued  to  Gerald  W. 
Anderson.  D.D.S. 
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Certificate  of  Registration  AA9568215, 
under  21  U.S.C.  824(a)(3).  and  deny  any 
pending  applications  of  registration  as  a 
practitioner  pursuant  to  21  U.S.C. 
823(f),  for  reason  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Oregon.  The 
order  also  notified  Dr.  Anderson  that 
should  no  request  for  a  hearing  be  filed 
within  30  days  of  receipt,  his  hearing 
right  would  be  deemed  waived. 

The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
on  August  18. 1997.  No  request  for  a 
hearing  or  any  other  reply  was  received 
by  the  DEA  from  Dr.  Anderson  or 
anyone  purporting  to  represent  him  in 
this  matter.  Therefore,  the  Acting 
Deputy  Administrator,  finding  that  (1) 
30  days  have  past  since  the  receipt  of 
the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Anderson  is 
deemed  to  have  waived  his  hearing 
right.  After  considering  relevant 
material  from  the  investigative  file  in 
this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43  (d)  and  (e)  and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  on  May  20. 1994,  the  Oregon 
Board  of  Dentistry  entered  into  a 
Consent  Order  with  Dr.  Anderson, 
whereby  Dr.  Anderson  agreed  to  resign 
his  license  to  practice  dentistry  in 
Oregon  and  to  permanently  prohibited 
from  ever  applying  for  license  in  that 
state.  As  a  result,  the  Acting  Deputy 
Administrator  finds  that  Dr.  Anderson  is 
not  ciirrently  authorized  to  practice 
dentistry  in  the  State  of  Oregon.  The 
Acting  Deputy  Administrator  further 
finds  it  reasonable  to  infer  that  Dr. 
Anderson  is  also  not  authorized  to 
handle  controlled  substances  in  the 
State  of  Oregon,  where  he  is  currently 
registered  with  DEA  to  handle 
controlled  substances. 

The  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez.  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci. 
M.D.,  58  FR  51,104  (1993). 

Here  it  is  clear  that  Dr.  Anderson  is 
not  currently  authorized  to  practice 
dentistry  or  handle  controlled 
substances  in  the  State  of  Oregon. 
Therefore,  Dr.  Anderson  is  not  entitled 
to  DEA  registration  in  that  state. 


Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AA9568215,  previously 
issued  to  Gerald  W.  Anderson,  D.D.S., 
be,  and  it  hereby  is.  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  April  9,  1998. 

Dated:  March  3, 1996. 
Doanie  R.  Marshall, 

Acting  Deputy  Administrator. 

(FR  Doc.  9&-6102  Filed  3-9-98;  8.45  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[Docket  No.  M-S] 

Dong  HA  Chung,  M.D.;  Revocation  of 
Registration 

On  October  8, 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Ehiig  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Dong  Ha  Chung,  M.D. 
(Respondent),  of  Anderson,  South 
Carolina.  The  Order  to  Show  Cause 
notified  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration 
BC0373465,  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  pursuant  to 
21  U.S.C.  823(0  and  824(a)(3)  and  (a)(5). 
The  Order  to  Show  Cause  alleged  that 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  in  the 
State  of  South  Carolina,  and  he  has  been 
excluded  by  the  United  States 
Department  of  Health  and  Human 
Services  from  participating  in  the 
Medicare,  Medicaid  and  any  state  health 
care  prograns  for  a  period  of  ten  years. 

On  November  5,  1997,  Respondent, 
through  counsel,  filed  a  request  for  a 
hearing,  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Gail  A. 
Randall.  On  November  6, 1997,  Judge 
Randall  issued  an  Order  for  Prehearing 
Statements.  On  December  1, 1997,  the 
Government  filed  a  Motion  for 
Summary  Disposition  and  Motion  to 
Stay  Proceedings,  alleging  that 
Respondent  is  currently  registered  with 
DEA  to  handle  controlled  substances  in 
South  Carolina,  however  he  is  currently 
without  state  authority  to  handle 
controlled  substances  in  South  Carolina. 


On  December  16, 1997,  Respondent 
filed  a  Memorandum  in  Opposition  of 
Government's  Motion  for  Summary 
Disposition  arguing  that  Respondent's 
state  controlled  substances  license  was 
canceled  based  upon  the  suspension  of 
his  medical  license,  which  has  since 
been  reinstated.  Respondent  asserts  that 
he  is  currently  seeking  reinstatement  of 
his  controlled  substances  privileges  in 
South  Carolina,  but  "a  scheduled 
hearing  (on  the  reinstatement)  was 
postponed  and  for  a  reason  not  yet 
known,  it  has  not  been  rescheduled." 
Respondent  does  not  deny  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  South  Carolina. 

On  January  7, 1998,  Judge  Randall 
issued  her  Opinion  and  Recommended 
Ruling,  finding  that  Respondent  lacks 
authorization  to  handle  controlled 
substances  in  the  State  of  South 
Carolina;  granting  the  Government's 
Motion  for  Summary  Disposition;  and 
recommending  that  Respondent's  DEA    - 
Certificate  of  RBgistration  be  revoked. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  February  9, 1998,  Judge 
Randall  transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended 
IDecision  of  the  Administrative  Law 
Judge. 

The  Acting  Deputy  Administrator 
finds  that  on  July  12, 1996,  the  South 
Carolina  Department  of  Health  and 
Environmental  Control  issued  a  Notice 
of  Cancellation  of  Controlled  Substances 
Registration,  canceling  Respondent's 
controlled  substances  registration  in 
South  Carolina.  Respondent  argues  that 
the  cancellation  of  his  state  controlled 
substances  privileges  was  based  upon 
the  suspension  of  his  medical  license  in 
South  Carolina,  and  that  his  state 
medical  license  has  since  been 
reinstated.  However,  Respondent  does 
not  dispute  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  South 
Carolina.  Therefore,  the  Acting  Deputy 
Administrator  finds  that  Respondent  is 
not  currently  authorized  to  handle 
controlled  substances  in  South  Carolina, 
the  state  in  which  he  is  registered  with 
DEA. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
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controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21);  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D..  62  FR 
16,193  (1997):  Demetris  A.  Green,  M.D. 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51,104  (1993). 

Here,  it  is  clear  that  Respondent  is  not 
licensed  to  handle  controlled  substances 
in  South  Carohna.  Sirtce  Respondent 
lacks  this  state  authority,  he  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

In  light  of  the  above.  Judge  Randall 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  The 
parties  did  not  dispute  the  fact  that 
Respondent  is  currently  unauthorized  to 
handle  controlled  substances  in  South 
Carolina.  Therefore,  it  is  well-settled 
that  when  no  question  of  material  fact 
is  involved,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  See  Phillip 
E.  Kirk.  M.D.,  48  FR  32,887  (1983),  affd 
sub  non  Kirk  v.  Mullen.  749  F.2d  297 
(6th  Cir.  1984);  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1997);  United  States 
V.  Consolidated  Mines  &  Smelting  Co., 
44  F.2d  432  (9th  Cir.  1971). 

Since  DEA  does  not  have  the  statutory 
authority  to  maintain  Respondent's  DEA 
registration  because  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  South  Carolina,  the  Acting 
Deputy  Administrator  concludes  that  it 
is  unnecessary  to  determine  whether 
Respondent's  DEA  registration  should 
be  revoked  based  upon  his  exclusion  by 
the  United  States  Department  of  Health 
and  Human  Services  from  participating 
in  the  Medicare,  Medicaid  and  any  state 
health  care  programs. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BC0373465,  previously 
issued  to  Dong  Ha  Chung,  M.D.,  be,  and 
it  hereby  is,  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective  April 
9,  1998. 

Dated:  March.3.  1998. 
Donnie  R.  Marshall. 
A  cting  Depu  ty  A  dministrator. 
[FR  Doc.  98-^103  Filed  3-9-98;  8:45  am] 
BILUNG  CODE  44ia-0»-M 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

March  5, 1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Todd  R.  Owen  (202)  219-5096  ext.  143) 
or  by  E-Mail  to  Owen-Todd@dol.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday-Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA.  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Evaluate  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Center  for  Employment  and 
Training  (CET)  24  Month  Follow-up 
Study. 

OMB  Number:  1205-ONEW  (New 
Collection). 

Frequency:  One-time. 


Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  1,875. 

Estimated  Time  Per  Respondent:  37 
minutes. 

Total  Burden  Hours:  925  hours. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  purpose  of  this  data 
collection  is  to  evaluate  the  GET  model 
in  the  selected  sites  to  assess  whether 
the  model  can  be  replicated  outside  of 
San  Jose,  and  whether  the  replication 
sites  have  similarly  positive 
employment  impacts  on  out-of-school 
youth. 

Agency:  Employment  Standards 
Administration. 

Title:  Claim  for  Compensation  by 
Dependents  Information  Reports. 

OMB  Number;  1215-0155  (extension). 

Frequency:  Forms  CA-5,  CA-5b.  CA- 
1615,  CA-1093.  CA-1074.  and  CA-1085 
are  required  once.  Forms  CA-1617  and 
CA-1618  are  required  seminannually. 
Form  CA-1031  is  sent  out  on  occasion, 
but  no  more  than  once  a  year. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  3,615. 

Estimated  Time  Per  Respondent:  It  is 
estimated  to  take  90  minutes  for 
respondents  to  complete  forms  CA-5 
and  CA-5b;  60  minutes  for  form  CA- 
1074;  45  minutes  for  form  CA-1085:  30 
minutes  for  forms  CA-1615,  CA-1617, 
CA-1093.  CA-1618,  and  15  minutes  for 
CA-1031. 

Total  Burden  Hours:  1,835  hours. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,157.00. 

Description:  The  forms  in  this 
clearance  request  are  used  by  Federal 
employees  and  their  dependents  to 
claim  benefits,  prove  continued 
eligibility  for  benefits,  and  to  show 
entitlement  to  the  remaining 
compensation  of  a  deceased  beneficiary 
under  the  Federal  Employees' 
Compensation  Act.  There  are  nine  forms 
in  this  clearance  request;  they  are  the 
CA-5;  CA-5b:  CA-1031;  CA-1085;  CA- 
1093;  CA-1615.  CA-1617:  CA-1618, 
and  CA-1074. 
Todd  R.  Owen, 

Departmental  Clearance  Officer. 
(FR  Doc.  98-6118  Filed  3-9-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Min«  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Day  Mining,  Inc. 

(Docket  No.  M-98-01-C1 

Day  Mining,  Inc..  430  Harper  Pike 
Drive,  Beckley.  West  Virginia  25801  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Day  Mining  Mine  (I.D.  No.  46-05437) 
located  in  Kanawha  County,  West 
Virginia.  The  petitioner  proposes  to  use 
2,400  volt  cables  to  power  high-voltage 
longwall  equipment.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Mountain  Coal  Company 

[Docket  No.  M-9»-02-C] 

Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  appUcation  of 
30  CFR  75.380(d)(5)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
West  Elk  Mine  (I.D.  No.  05-03672) 
located  in  Gunnison  County,  Colorado. 
The  petitioner  requests  a  modification 
of  the  mandatory  standard  to  allow  the 
temporary  continued  use  of  F-Seam 
portals  as  the  designated  primary 
escapeway  rather  than  using  an  intake 
air  shaft  (designated  as  Shaft  #3)  located 
in  B-Seam  at  crosscut  #11  in  Box 
Canyon  Mains.  The  petitioner  states  that 
the  F-Seam  portals  would  continue  to  be 
designated  as  the  primary  escapeway 
until  Shaft  #1  is  completed  which  is 
expected  to  be  April  1999,  and  that 
appUcation  of  the  mandatory  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Pine  Ridge  Coal  Company 

(Docket  No.  M-9ft-03-C  and  M-98-04-C] 

Pine  Ridge  Coal  Company,  810 
Laidley  Tower,  P.O.  Box  1233, 
Charleston,  West  Virginia  has  filed  a 
petitions  to  modify  the  application  of  30 
CFR  75.1002  (location  of  trolley  wires, 
trolley  fiaeder  wires,  high-voltage  cables 
and  transformers)'  to  its  Big  Moimtain 
No.  16  Mine  (I.D.  No.  46-07908)  and  its 


Robin  Hood  No.  9  Mine  (I.D.  No.  46- 
02143)  both  located  in  Boone  County, 
West  Virginia.  The  petitioner  proposes 
to  use  2,400  voh  cables  to  power  high- 
voltage  equipment  inby  the  last  open 
crosscut  at  continuous  miner  sections. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Oxbow  Carbon  and  Minerals,  Inc. 

(Docket  No.  M-98-05-^1 

Oxbow  Carbon  and  Minerals,  Inc., 
P.O.  Box  535,  Somerset,  Colorado  81434 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360(c)(1) 
(preshift  examination)  to  its  Sanborn 
Creek  Mine  (I.D.  No.  05-04452)  located 
in  Guimison  Coimty,  Colorado.  The 
petitioner  requests  a  modification  of  the 
mandatory  standard  to  allow  the 
determination  of  the  air  volume  in  the 
last  open  crosscut  to  be  measured  in  the 
return  aircourse  between  the  last  open 
crosscut  and  the  second  to  last  open 
crosscut.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

5.  Arclar  Company 

(Docket  No.  M-98-06-C1 

Arclar  Company,  P.O.  Box  444, 
Harrisburg,  Illinois  62946  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b)(2)  (weekly  examination) 
to  its  Big  Ridge  Mine  (I.D.  No.  11- 
02879)  located  in  Saline  Coimty, 
Illinois.  Due  to  hazardous  roof 
conditions,  examining  the  return 
aircourse  in  its  entirety  would  be 
imsafe.  The  petitioner  proposes  to 
examine  the  volume  of  air,  percentage  of 
methane,  and  hazardous  conditions  on 
both  sides  of  the  roof  fall  on  a  preshift 
schedule  to  ensure  that  ventilation  of 
the  active  places  are  maintained  without 
diminution  of  safety  to  the  miners  on 
unit  and  eliminate  others  from  being 
placed  in  tmsafe  conditions  to 
rehabilitate  the  affected  area;  and  to 
install  mandoors  in  the  stopping  line  on 
each  side  of  the  fall  to  allow  access  into 
the  affected  area.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Left  Fork  Mining  Company,  Inc. 

(Docket  No.  M-98-07-C1 

Left  Fork  Mining  Company,  Inc.,  P.O. 
Box  405,  Arjay,  Kentucky  40902  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(h),  and 
(i)(2)  (escapeways;  bituminous  and 


lignite  mines)  to  its  Straight  Creek  Mine 
No.  1  (I.D.  No.  15-12564)  located  in  Bell 
County,  Kentucky.  The  petitioner 
proposes  to  use  the  slope  entry  which 
is  separated  from  the  primary 
escapeway  by  a  pressure  difference,  and 
where  air  comes  in  at  a  separate  portal, 
as  part  of  its  alternate  escapeway.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 


7.  FKZ  Coal,  Inc. 

[Docket  No.  N4-98-0»-Cl 

FKZ  Coal,  Ina,  119  Greenwood  Street, 
Trevorton,  Pennsylvania  17881  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1202-l(a)  (temporary 
notations,  revisions,  and  supplements) 
to  its  No.  1  Slope  (I.D.  No.  36-08637) 
located  in  Northumberland  Cotinty. 
Pennsylvania.  The  i)etitioner  proposes 
to  revise  and  supplement  mine  maps 
annually  instead  of  every  6  months,  as 
required,  and  to  update  maps  daily  by 
hand  notations.  The  petitioner^sserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Coal,  Inc. 

Bt  No.  M-98-09-C1 

;  Coal,  Inc.,  119  Greenwood  Street, 

T^orton,  Pennsylvania  17881  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.335  (seal  construction)  to  its 
No.  1  Slope  (LD.  No.  36-08637)  located 
in  Northumberland  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
alternative  methods  of  construction  of 
seals  using  wooden  materials  of 
moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  FKZ  Coal.  Inc. 

[Docket  No.  M-98-10-C1 

FKZ  Coal,  Inc.,  119  Greenwood  Street, 
Trevorton,  Pennsylvania  17881  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1200  (d)  and  (i)  (mine  map) 
to  its  No.  1  aope  (I.D.  No.  36-08637) 
located  in  Northumberland  Cotmty, 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-sections  instead  of  contour 


UMI 


lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope,  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 
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10.  FKZ  Coal.  Inc. 

(Docket  No.  M-98-11-CJ 

FKZ  Coal,  Inc.,  119  Greenwood  Street, 
Trevorton,  Pennsylvania  17881  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1100-2  (quantity  and 
location  of  firefighting  equipment)  to  its 
No.  1  Slope  (I.D.  No.  36-08637)  located 
in  Northumberland  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

11.  FKZ  Coal.  Inc. 

[Docket  No.  M-98-1 2-Cl  * 

FKZ  Coal,  Inc..  119  Greenwood  Street, 
Trevorton,  Pennsylvania  17881  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1400  (hoisting  equipment; 
general)  to  its  No.  1  Slope  (I.D.  No.  36-* 
08637)  located  in  Northumberland 
County.  Pennsylvania.  The  petitioner 
proposes  to  use  a  slope  conveyance 
(gunboat)  in  transporting  persons 
without  installing  safety  catches  or 
other  no  less  effective  devices  but 
instead  use  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

12.  Dunkard  Mining  Company 

[Docket  No.  M-98-1 3-C| 

Dunkard  Mining  Company.  Box  8, 
Diliiner.  Pennsylvania  15327  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b)(1)  (weekly  examination) 
to  its  Dunkard  Mine  (I.D.  No.  36-01301) 
located  in  Greene  County,  Pennsylvania. 
Due  to  hazardous  roof  conditions, 
certain  areas  of  the  intake  aircourse 
cannot  be  traveled  safely.  The  petitioner 
proposes  to  test  for  methane  and  the 


quantity  and  quality  of  air  by 
establishing  monitoring  points  No.  1 
and  No.  2  which  would  be  monitored 
weekly.  Tlie  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

13.  Consolidation  Coal  Company 

(Docket  No.  M-98-14-C  and  M-98-1 5-CI 

Consolidation  Coal  Company.  Consol 
Plaza.  1800  Washington  Road. 
Pittsbui^.  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells)  to  its  Blacksville  No.  2  Mine 
(I.D.  No.  46-01968)  located  in 
MonongaUa  County.  West  Virginia,  and 
its  Robinson  Run  No.  95  Mine  (I.D.  No. 
46-01318)  located  in  Harrison  County. 
West  Virginia.  The  petitioner  proposes 
to  seal  the  Pittsburgh  Coal  Seam  from 
the  surrounding  strata  at  the  affected 
wells  by  using  technology  developed 
through  Consolidation  Coal  Company's 
successful  well-plugging  program 
instead  of  establishing  and  maintaining 
barriers  aroimd  oil  and  gas  wells.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

14.  G  &  P  Contractors.  Inc. 

(Docket  No.  M-98-1&-CJ 

G  &  P  Contractors.  Inc..  Route  1.  Box 
419-Al.  Gray,  Kentucky  40734  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.380(f)(4)(i)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
Goodin  Creek  Mine  (I.D.  No.  15-17980) 
located  in  Knox  County.  Kentucky.  The 
petitioner  requests  relief  from  using  fire 
suppression  systems  on  its  three  wheel 
Mescher  tractors.  The  petitioner 
proposes  to  install  two  five  pound  or 
one  ten  pound  portable  chemical  fire 
extinguisher  in  the  operator's  deck  of 
each  Mescher  tractor  operated  at  the 
mine  and  to  have  this  fire  extinguisher 
readily  accessible  to  the  operator;  to 
have  the  equipment  operator  inspect 
each  fire  extinguisher  daily  prior  to 
entering  the  escapeway;  to  keep  at  the 
mine  a  daily  record  of  the  inspection;  to 
have  a  sufficient  number  of  spare  fire 
extinguishers  maintained  at  the  mine  in 
case  a  fire  extinguisher  becomes 
defective;  and  to  provide  training  to 
each  employee  operating  the  Mescher 
tractor  on  the  proper  procedures  for 
conducting  daily  inspections  of  the  fire 
extinguisher.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


15.  Lodestar  Energy,  Inc. 

(Docket  No.  M-98-1 7-Cl 

Lodestar  Energy.  Inc..  P.O.  Box  448. 
Clay.  Kentucky  42404  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(d)(1)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
Wheatcrofl  Mine  (LD.  No.  15-13920) 
located  in  Webster  County.  Kentucky. 
The  petitioner  proposes  to  have  a 
minimum  of  4-feet  of  clearance  on  a 
secondary  escapeway  at  its  Wheatcroft 
mine.  The  petitioner  asserts  that  no 
diminution  of  safety  would  occui  to  the 
miners  as  a  result  of  this  reduction  in 
clearance. 

16.  G  ft  P  Contractors,  Inc. 

[Docket  No.  M-98-1 8-Cl 

G  &  P  Contractors.  Inc..  Route  1.  Box 
419-Al,  Gray.  Kentucky  40734  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.342  (methane  monitors)  to  its 
Goodin  Creek  Mine  (I.D.  No.  15-17980) 
located  in  Knox  County,  Kentucky.  The 
petitioner  proposes  to  use  hand-held 
continuous-duty  methane  and  oxygen 
detectors  instead  of  machine-mounted 
methane  monitors  on  permissible  three- 
wheel  tractors  with  drag  bottom 
buckets.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

17.  Echo  Bay  Minerals  Company 

[Docket  No.  M-9&-01-MJ 

Echo  Bay  Minerals  Company,  921 
Fish  Hatchery  Road.  Republic, 
Washington  99166  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
57.11050  (escapeways  and  refuges)  to  its 
Lamefoot  Mine  (I.D.  No.  45-03265) 
located  in  Ferry  County,  Washington. 
The  petitioner  propose  to  use  a  refuge 
chamber  on  each  level  of  its  mine  which 
is  not  accessed  by  the  existing 
secondary  escapeway.  The  petitioner 
states  that  these  refuge  chambers  would 
have  dedicated  air  and  communication 
lines,  with  supplied  air  bottles,  first  aid- 
equipment  (stretchers,  blankets,  and 
trauma  kits),  meals-ready-to-eat,  and 
drinking  water.  The  petitioner  asserts 
that  application  of  the  mandatory 
standard  would  result  in  a  diminution 
of  safety  to  the  miners. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov",  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627. 
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Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  April 
9. 1998.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  February  27. 1998. 
Patricia  W.  Sihrejr. 

Director,  Office  of  Standards.  Hegulations, 
and  Variar}ces. 

(FR  Doc.  9»-6015  Filed  3-9-98;  8:45  ami 
■NJJNQ  OOK  4«iO-«*-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Banafits 
Administration 

101st  Full  MaaUng  of  the  Advisory 
Council  on  Empioyae  Waifara  and 
Pension  Banafits  Plan 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  the  101st  open  meeting  of 
the  full  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  Tuesday.  April  7.  1998,  in  Room 
S2508.  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  NW.  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  1:30  p.m.  and  end  at 
approximately  3:30  p.m.,  is  to  consider 
the  items  listed  below: 

I.  Welcome  and  Introduction  and  Swearing  In 

of  New  Council  Members 

II.  Assistant  Secretary's  Report 

A.  PWBA  Priorities  for  1998 

B.  Announcement  of  Council  Chair  and 
Vice  Chair 

III.  Introduction  of  PWBA  Senior  Staff 

IV.  Summary  of  the  Final  Reports  of 

Advisory  Council  Working  Groups  for 
the  1997  Term 

V.  Determination  of  Topics  to  Be  Addressed 

by  Council  Working  Groups  for  1998 

VI.  Statements  from  the  General  Public 

VII.  Adjourn 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topics  the  Council  may  wish  to 
study  for  the  year  concerning  ERISA  by 
submitting  20  copies  on  or  before  March 
24.^998  to  Sharon  Morrissey.  Executive 
Secretary.  ERISA  Advisory  Council. 
U.S.  Department  of  Labbr,  Suite  N- 
5677.  200  Constitution  Avenue.  NW. 
Washington,  DC  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  Advisory  Council  should 
forward  their  request  to  the  Executive 
Secretary  or  telephone  (202)  219-8753. 
Oral  presentations  will  be  limited  to  ten 
minutes,  time  permitting,  but  an 
extended  statement  may  be  submitted 
for  the  record.  Individuals  with 
disabilities,  who  need  special 
accommodations,  should  contact  Sharon 


Morrissey  by  March  24  at  the  address 
indicated. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  March  24, 1998. 

Signed  at  Washington,  DC  this  4th  day  of 
March.  199& 
OlenaBerg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  98-6116  Filed  3-9-98;  8:45  am) 

MLUNQ  CODE  4S10-Z»-M 


NUCLEAR  REGULATORY 
COIMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperworli  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection;  NRC  Form  314 — Certificate 
of  Disposition  of  Materials. 

2.  Currwit  OMB  approval  number: 
3150-0028 

3.  How  often  the  collection  is 
required:  The  form  is  submitted  once, 
when  a  licensee  terminates  its  license. 

4.  Who  is  required  or  asked  to  report: 
Persons  holding  an  NRC  license  for  the 
possession  and  use  of  radioactive 
byproduct,  source,  or  special  nuclear 
material  who  are  ceasing  licensed 
activities  and  terminating  the  license. 

5.  The  number  of  annual  respondents: 
400 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  An  average  of  0.5  hours  per 
response,  for  a  total  of  200  hours. 

7.  Abstract:  NRC  Form  314  furnishes 
information  to  NRC  regarding  transfer  or 
other  disposition  of  radioactive  material 
by  licensees  who  wish  to  terminate  their 
licenses.  The  information  is  used  by 
NRC  as  pert  of  the  basis  for  its 
determination  that  the  facility  has  been 


cleared  of  radioactive  material  before 
the  facility  is  released  for  unrestricted 
use. 

Submit,  by  May  11, 1998,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perfoirm  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Piilic  Document  Room. 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  imder  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  DC,  20555-0001,  or  by 
telephone  dt  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  4th  day 
gf  March,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NBC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  98-6083  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-261] 

Carolina  Power  &  Light  Company  (H.B. 
Robinson  Steam  Electric  Plant  Unit  No. 
2),  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  70.24 
to  Carolina  Power  &  Light  Company 
(CP&L  or  the  licensee)  for  operation  of 
the  H.  B.  Robinson  Steam  Electric  Plant. 
Unit  No.  2  (HBR)  located  at  the 
licensee's  site  in  Darlington  County. 
South  Carolina. 
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Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  70.24(a),  which  requires  in  each 
area  in  which  special  nuclear  material  is 
handled,  used,  or  stored  a  monitoring 
system  that  will  energize  clear  audible 
alarms  if  accidental  criticality  occurs. 
The  proposed  action  would  also  exempt 
the  licensee  from  the  requirements  to 
maintain  emergency  procedures  for  each 
area  in  which  this  licensed  special 
nuclear  material  is  handled,  used,  or 
stored  to  ensure  that  all  personnel 
withdraw  to  an  area  of  safety  upon  the 
sounding  of  the  alarm,  to  familiarize 
personnel  with  the  evacuation  plan,  and 
to  designate  responsible  individuals  for 
determining  the  cause  of  the  alarm,  and 
to  place  radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  April  23, 1997,  as 
supplemented  by  letter  dated  August  27, 
1997. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that,  if  a  criticality  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant,  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  on  site  is  small  enough  to 
preclude  achieving  a  critical  mass. 
Because  the  fuel  is  not  enriched  beyond 
5.0  weight  percent  Uranium-235  and 
because  commercial  nuclear  plant 
licensees  have  procedures  and  design 
features  that  prevent  inadvertent 
criticality,  the  staff  has  determined  that 
it  is  unlikely  that  an  inadvertent 
criticality  could  occur  due  to  the 
handling  of  special  nuclear  material  at 
a  commercial  power  reactor.  The 
requirements  of  10  CFR  70.24(a), 
therefore,  are  not  necessary  to  ensure 
the  safety  of  personnel  during  the 
handling  of  special  nuclear  materials  at 
commercial  power  reactors.  However, 
an  exemption  to  10  CFR  70.24(a)  is 
needed  to  permit  a  deviation  from  these 
requirements. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  action 
involves  features  located  entirely  within 
the  protected  area  as  defined  in  10  CFR 
Part  20. 

The  proposed  action  will  not  result  in 
an  increase  in  the  probability  or 
consequences  of  accidents  or  resuh  in  a 
change  in  occupational  or  offsite  dose. 
Therefore,  there  are  no  radiological 
impacts  associated  with  the  proposed 
action. 

The  proposed  action  will  not  result  in 
a  change  in  nonradiological  plant 
effluents  and  will  have  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no 
environmental  impacts  associated  with 
this  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
H.B.  Robinson  Nuclear  Steam  Electric 
Plant,  Unit  2,"  dated  April  1975. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  Februar}'  10,  1998,  the  staff 
consulted  with  the  South  Carolina  State 
official,  Virgil  Autry,  South  Carolina 
Department  of  Health,  Bureau  of 
Radiological  Health  and  Environmental 
Control.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 


letters  dated  April  23  and  August  27, 
1997,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  which  is  located  at 
The  Gehnan  Building,  2120  L  Street. 
N\V..  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
Hartsville  Memorial  Library,  147  West 
College  Avenue,  Hartsville,  South 
Carolina  29550. 

Dated  at  Rockviile.  Mar>'land.  this  2nd  day 
of  February  1998. 

For  the  Nuclear  Regulator)'  Commission. 
Joseph  W.  Shea, 

Project  Manager.  Project  Directorate  II-l, 
Division  of  Reactor  Projects— I  / II.  Office  of 
Suclear  Reactor  Regulation. 
[FR  Doc.  98-6084  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  March  9. 16,  23,  and 
30,  1998. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockviile  Pike,  Rockviile, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  March  9 

There  are  no  meetings  the  week  of 
March  9. 

Week  of  March  16— Tentative 

Thursday.  March  19 

2:30  p.m. — Affirmation  Session 

(PUBLIC  MEETING),  (if  needed). 

Week  of  March  23— Tentative 

Monday.  March  23 

2:30  p.m.— Briefing  on  MOX  Fuel 
Fabrication  Facility  Licensing, 
(PUBLIC  MEETING),  (Contact:  Ted 
Sherr.  301-415-7218). 

Thursday.  March  26 

11:00  a.m. — Briefing  by  Executive 

Branch  (Closed— Ex.  1). 
2:00  p.m. — Briefing  on  Recent  Research 

Program  Results,  (PUBLIC 

MEETING). 
3:30  p.m. — Affirmation  Session 

(PUBLIC  MEETING),  (if  needed). 

Week  of  March  30 — Tentative 

Monday,  March  30 

2:00  p.m. — Briefing  by  Nuclear  Waste 
Technical  Review  Board  (NWTRB). 
(PUBLIC  MEETING). 
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Tuesday,  March  31 

10:00  a.m.— Briefing  on  Fire  Protection 

(PUBLIC  MEETING).  (Contact:  Tad 

Marsh.  301-415-2873). 
3:00  p.m.— Briefing  by  Organization  of 

Agreement  States  and  Status  of 

IMPEP  Program  (PUBLIC 

MEETING),  (Contact:  Richard 

Bangart.  301-415-3340). 

Thursday.  April  2 

1:30  p.m. — Meeting  with  Advisory 

Committee  on  Reactor  Safeguards. 

(ACRS)  (PUBUC  MEETING). 

(Contact:  John  Larkins,  301-415- 

7360). 
3:00  p.m.— Briefing  on  Improvements  to 

the  Senior  Management  Meeting, 

Process  (PUBLIC  MEETING). 

(Contact:  Bill  Borchard,  301-415- 

1257). 

Friday,  April  3 

10:30  a.m. — Affirmation  Session 
(PUBLIC  MEETING) 
•  The  schedule  for  commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 

Schedule  can  be  found  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/ 
schedule.htm 

•        •        •        •        • 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington.  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
slectronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

WUliun  M.  HUl,  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

IFR  Doc.  98-6292  Filed  3-6-98;  2:15  pm) 

MLLMO  CODE  7S40-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

The  National  Partnership  Council; 
Notice  of  Meeting 

agency:  Office  of  Personnel 

Management. 

TIME  AND  DATE:  9:45  a.m..  March  20. 

1998. 


PLACE:  Sheraton  Premiere  Hotel  at 
Tyson's  Comer.  8661  Leesburg  Pike. 
Vienna.  Virginia  22182. 
STATUS:  This  meeting  will  be  open  to  the 
public.  Seating  will  be  available  on  a 
first-come,  first-served  basis. 
Individuals  with  special  access  needs 
wishing  to  attend  should  contact  0PM 
at  the  number  shown  below  to  obtain 
appropriate  accommodations. 
MATTERS  TO  BE  CONSIDERED:  The 
National  Partnership  Council  (NPC)  will 
receive  reports  on  partnership  activities, 
including  middle  managers' 
involvement. 

CONTACT  PfRSON  FOR  MORE  INFORMATION: 
Rose  M.  Gwin.  Director,  Center  for 
Partnership*  and  Labor-Management 
Relations,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW..  Room 
7H28.  Washington,  DC  20415-0001, 
(202)  606-2930. 

SUPPLEMENTARY  INFORMATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments.  Mail  or 
deliver  your  comments  to  Rose  M.  Gwin 
at  the  addtess  shown  above. 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 
(FR  Doc.  98-6004  Filed  3-9-98;  8:45  am) 

BILUNO  coot  632S-01-P 


SECURITES  AND  EXCHANGE 
COMMISSION 

[Rel«as6  No.  34-39707;  FIto  No.  SR-PCX- 
97-4«]       1 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Market  Matter  Participation  in  the 
Pacific  Exchange's  Automatic 
Execution  System  for  Options  ("Auto- 
Ex") 

March  3,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
18,  1997,»  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 


rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  rules  relating  to  Market  Maker 
participation  in  the  Exchange's 
automatic  execution  system  for  options 
("Auto-Ex").  The  text  of  proposed  rule 
change  is  available  for  review  at  the 
Exchange's  principal  offices  and  in  the 
Commission's  Public  Reference  Room. 

n.  Self-Regulatory  Organization's 
Statement  of  die  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fifing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  m*y  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  simimaries,  set 
forth  in  Sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  September  15, 1993,  the 
Commission  approved  an  Exchange 
proposal  to  codify  its  Market  Maker 
eligibility  standards  for  participation  in 
the  Auto-Ex  feature  of  the  Pacific 
Options  Exchange  Trading  System 
("POETS").*  Under  that  rule  change. 
Market  Makers  are  only  eligible  for 
Auto-Ex  at  one  trading  post  that  is 
within  that  market  Maker's  primary 
appointment  zone.'  The  rule  further 
provides  that  participants  who  sign  onto 
the  system  are  required  to  remain  on  the 
system  for  the  duration  of  the  trading 
day.  but  that  exemptions  from  this 
requirement  may  be  granted  by  two 
Floor  Officials  under  certain 


M5U.S.C.  78s(b)(l). 

•'17CFR240.19b-4. 

'On  February  27,  1998.  the  Pacific  Exchange.  Inc. 
submitted  an  amendment  clarifying  certain 
procedures  and  terms  referred  to  in  the  proposed 
rule  change.  See  letter  from  Michael  D.  Pierson. 
Senior  Attorney.  Regulatory  Policy,  Pacific 
Exchange.  Inc..  to  Mignon  McLemore,  Attorney, 
Office  of  M«rket  Supervision.  Division  of  Market 
Regulation,  SEC,  dated  February  26.  1998 
("Amendment  No.  1"1. 


*  See  Securities  Exchange  Act  Release  No.  32908 
(September  15,  1993).  58  FR  49076  (September  21, 
1993)  (order  approving  File  No.  SR-PSE-91-38). 
Previously,  the  Commission  had  approved  some  of 
these  provisions  when  it  approved  the 
implementation  of  the  POETS  pilot  program.  See 
Securities  Exchtnge  Act  Release  No.  27633  (January 
18,  1990)  (order  approving  SR-PSE-89-26) 
("POETS  Approval  Order").  See  also.  Securities 
Exchange  Act  Release  No.  27423  (November  6, 
1989).  54  FR  47434  (November  14,  1989)  ("POETS" 
notice). 

'  Market  Maker  primary  appointment  2one 
requirements  arB  set  forth  in  PCX  Rule  6.35. 
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circumstances.  Moreover,  a  Market 
Maker  who  logs  onto  the  system  during 
an  Expiration  Week  is  required  to 
remain  on  the  system  for  the  entire 
week.  Finally,  if  there  is  inadequate 
Auto-Ex  participation  in  one  or  more 
issues,  two  Floor  Officials  may  require 
Mari:et  Makers  who  are  members  of  the 
trading  crowd  to  log  onto  Auto-Ex, 
while  present  in  the  crowd,  absent 
reasonable  justification  or  excuse  for 
non-participation.  Fm  purposes  of  that 
provision,  a  Market  Mt^er  is  ccmsidered 
to  be  a  "member  of  a  trading  crowd"  if 
that  Murket  Maker  (a)  holds  an 
appointment  at  the  trading  post  when 
the  si^iect  issue  is  located  (u-  (b) 
regularly  effects  transactions  in  perscHi 
for  his  or  her  Maricet  Maker  account  at 
that  trading  post. 

The  Exchange  is  now  proposing  to 
modify  and  expand  these  rules  as 
followrs: 

First,  the  Exchange  is  i»oposing  to 
add  to  Rule  6.87.  a  provi»<Hi  aa  jmat 
accounts,  stating  that  participants  in  a 
joint  account  may  log  onto  Auto-Ex  in 
a  trading  crowd  outside  of  th«r  primary 
appointm^t  zodss.  but  only  if  they  are 
substituting  for  another  participant  in 
the  same  joint  account,  where  trading  of 
Auto-Ex  as  sudi  stati<m  would  have 
been  appropriate  for  the  substituted 
party,  and  Uwy  have  obtained  the 
approval  of  two  Floor  Officials. 

Seamd.  the  Exchange  is  proposing  to 
clarify  this  rule  by  statii^  that  Maitet 
Makers  who  have  not  hem  assigned  a 
primary  appointmoit  zcme  may  not 
pMTtidpate  on  the  Auto-Ex  system,  and 
further,  that  all  Auto-Ex  transactions 
will  cotmt  toward  a  Maricet  Maker's  in 
person  and  primary  appointment  zone 
requirements. 

Third,  the  Exchange  is  pn^posii^  to 
modify  this  rule  by  specifying  that, 
tmless  exnnpted  by  two  Fkxv  Offidais. 
Maricet  Mdcen  may  log  onto  Auto-Ex 
only  in  poscm  and  may  continue  aa  the 
system  only  so  kmg  as  tbey  an  present 
in  that  trading  crowd.  Moreover,  absent 
an  exnnption  from  the  fmegoing 
limitation.  Market  Makers  may  not 
remain  on  Auto-Ex,  and  must  log  off 
Auto-Ex,  where  they  have  left  the 
tratting  crowd,  unless  the  departure  is 
for  a  bnrief  interval.  The  rule  states  that 
imder  normal  Circumstances,  a  brief 
interval  is  deemed  to  be  15  minutes. 

A  Market  Maker  who  Hails  to  comply 
with  the  log-off  requirement  will  be 
subject  to  the  following  fines  under  the 
Exchange's  Minor  Rule  Plan: » if  the 
number  of  failures  is  between  one  and 
two  during  a  twelve-month  period,  the 
fine  is  $100  per  violation;  for  between 
three  and  five  failures  in  a  twelve- 


month period,  the  fine  is  $250  per 
violation;  and  for  six  or  more  fiailures  in 
a  twelve-month  period,  the  fine  is  S500 
per  violation.'  The  Exchange  is  also 
proposing  to  add  violations  of  the  log- 
off requirement  to  the  Exchange's 
Simunary  Sanction  Procedure  "  under 
which  two  Floor  Officials  may 
summarily  fine  a  Member  for  a 
designated  rule  violation  if  certain 
procedures  are  followed. 

Foiuth,  the  Exchange  is  eliminating 
the  provision  that  states  that  a  Market 
Maker  who  logs  onto  Auto-Ex  dujing 
Expiration  Y/eek  is  required  to  remain 
on  the  system  for  the  duration  of  that 
Expiratimi  Week.  When  the  Auto-Ex 
rule  was  first  adoptCNd,  there  was  some 
concern  that  thwe  might  be  inadequate 
Market  Maker  partidpation  on  Auto-Ex 
during  Expiration  Yfeek.  However,  the 
Exchange  now  believes,  based  on 
several  years'  experience,  that  thoe  is 
no  lac±  of  Mffiicet  Maker  partidpation 
on  the  Cations  Floor  that  justifies  a 
need  far  the  E}q>iration  Week 
requirement. 

Fifth,  the  Exchange  is  proposing  to 
make  the  Auto-Ex  partidpatian 
mandatcMy  in  two  limited  situations. 
Under  subsection  (d)(4),  a  Mskat  Maker 
who  has  logged  onto  Auto-Ex  at  any 
time  diiring  a  trading  day  must 
partidpate  cm  the  Auto-Ex  system  in 
that  oi^on  issue  whenever  present  in 
that  trading  crowd  during  that  trading 
day.  Under  subsection  (d)(S).  Maricet 
Makors  may  not  log  off  the  Auto-Ex 
wheel  during  the  first  ten  minutes  of  a 
"fest  market"  that  has  be«i  declared 
pursuant  to  Rule  6.28  in  an  issue  traded 
"on  that  wheel".'  in  the  absuice  of  an 
exemption  from  two  Floor  Offidais. 

Sixth,  dw  Exchange  is  proposing  to 
add  a  provision  to  Rule  6.87  spedfically 
prohibiting  Market  Makers  from 
"directed  trading"  of  option  omtracts 
resulting  bxsm  recent  exacuti<ms  over 
Auto-Ex.  10  The  rule  states  that  Market 
Makers  who  receive  an  execution 
through  Auto-Ex  may  not  re-direct  the 


'See  generally.  PCX  Rule  10.13. 


'CL  CBOE  Unit  aia(aXui]  Uimilar  fin 
schedule). 

■See  PCX  Rule  ia.l4. 

■The  tenn  "on  that  wheel"  denotes  the  function 
of  the  Auto-Ex  system  that  allows  Market  Makers 
to  be  assigned  option  contracts  on  a  rotating  basis, 
except  that  the  first  trade  of  the  day  is  assigned  to 
a  Market  Maker  at  random.  Thus,  for  example,  if 
five  Market  Makers  log  on  to  the  Auto-Ex  system 
at  the  begiiming  of  the  trading  day,  then  the  first 
customer  order  entered  that  day  will  be  assigned  to 
one  of  the  five  Market  Makers  at  random. 
Thereafter,  on  that  trading  day.  incoming  orders 
will  be  assigned  to  the  five  Market  Makers  in  order, 
on  a  rotating  basis.  See  supra  note  3  at  p.  1. 

">  "Directed  trading"  is  a  violation  of  Rule  6.73 
("Manner  of  Bidding  and  Offering"),  which 
provides  in  part:  "All  bids  and  offers  shall  be 
general  ones  and  shall  not  be  specified  for 
acceptance  by  particular  members." 


option  contracts  bom  that  trade  to 
another  Market  Maker  vrithout  first 
giving  the  other  Members  in  the  trading 
crowd  an  opportunity  to  partidpate. 

Finally,  the  Exchange  is  proposing  to 
codify  a  provision  on  price  adjustments 
in  the  rule  that  was  previously  induded 
in  the  Exchange's  filing  to  implement 
PCffiTS  and  approved  ^  the 
Commission  in  1990."  h  states  that  due 
to  instantaneous  execution,  an  incorrect 
quote  appearing  on  the  screen  may 
result  in  an  Auto-Ex  trade  at  an 
incorrect  price,  and  that  an  Auto-Ex 
trade  executed  at  an  erroneous  (piote 
should  be  treated  as  a  trade  reported  at 
an  errmeous  pries.  It  also  states  that  the 
price  of  the  Auto-Ex  trade  should  be 
adjusted  to  reflect  accurately  the  market 
quote  at  the  time  of  execution,  and  that 
this  will  resuh  in  public  customers  and 
Market  Makers  receiving  corred  fills  at 
prevaiUng  market  quotes  through  Auto- 
Ex  It  hunter  states  that  the 
determination  as  to  whether  an  Auto-Ex 
trade  was  executed  at  an  erroneous 
price  is  to  be  made  by  two  Floor 
Offidais,  and  that  in  nukirtp  their 
determination,  the  Fkmr  Cmdals 
should  consider  such  fadors  as:  (1)  The 
length  of  time  the  allegedly  incorred 
quote  was  displayed;  (2)  whether  any 
non- Auto-Ex  trades  were  eflbdad  at  the 
same  price  as  the  Aut»£x  transactioo; 
and  (3)  whether  any  membns  of  the 
trading  crowd  were  aw»e  of  orders 
actively  being  represented  in  the  trading 
crawd  that  appear  to  have  been  "printed 
through"  by  the  Auto-Ex  trade. 

The  ExchugB  babeves  the  proposed 
rule  change  is  consistent  «rith  Section 
6(b) "  of  the  Ad,  in  gmeral,  and 
furthers  the  objectives  of  Section 
6(bX5)."  in  particular,  in  that  it  is 
designed  to  fedlitate  transadiCMis  in 
securities,  to  promote  just  and  equitri>le 
prindples  of  trade  and  to  proted 
investors  and  the  puUic  interest. 

B.  Self-Regulatory  Orgonixation's 
^atement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  pmposes  of  the  Ad. 

C.  Self-Regulatory  Organization's 
Statentent  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solidted  nor  . 
received. 


"See  supra  note  4,  POETS  Approval  Order  and 
POETS  Notice  at  Exhibit  No.  4. 
"15U.S.C.  78f[b). 
"lSU.S.C.78f{b)(5). 
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m.  Date  of  EfiiBctivenen  of  the 
PropoMd  Rule  Change  and  Timing  for 
Conminion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  rule  change, 
or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
'  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-97-48 
and  should  be  submitted  by  March 
TCRAl,  1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-6018  Filed  3-9-98;  8:45  am] 
BHIMQ  COOE  «1»-01-M 


'« 17  CTR  200.3O-3(a)(12). 


DEPARTMENT  OF  STATE 

[Public  Notice  2757] 

Advisory  Committee  for  Study  of 
Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union; 
Notice  of  Meeting 

The  Department  of  State  announces 
that  the  Advisory  Committee  for  Study 
of  Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union  (Title 
Vni)  will  convene  on  April  29, 1998. 
beginning  at  10:00  a.m.  in  Room  1105. 
U.S.  Department  of  State,  2201  C  Street, 
NW,  Washington,  DC. 

The  Advisory  Committee  will 
recommend  grant  recipients  for  the  FY 
1998  competition  of  the  Program  for 
Study  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  in  Qonnection  with  the  "Research 
and  Training  for  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  Act  of  1983,  as  amended."  The 
agenda  will  include  opening  statements 
by  the  Chairman  and  memters  of  the 
Committee  and,  within  the  Committee, 
discussion,  approval,  and 
recommendation  that  the  Department  of 
State  negotiate  grant  agreements  with 
certain  "national  organizations  with  an 
interest  and  expertise  in  conducting 
research  and  training  concerning  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union,"  based  on  the  guidelines 
contained  in  the  call  for  applications 
published  in  the  Federal  Register  on 
November  24, 1997.  Following 
committee  deliberation,  interested 
members  of  the  public  may  make  oral 
statements  concerning  the  Title  VIII 
program  in  general. 

This  meeting  will  be  open  to  the 
public;  however,  attendance  will  be 
limited  to  the  seating  available.  Entry 
into  the  Department  of  State  building  is 
controlled  and  must  be  arranged  in 
advance  of  the  meeting.  Those  planning 
to  attend  should  notify  Michelle  Staton, 
INR/RES.  U.S.  Department  of  State, 
(202)  736-4155,  by  April  27, 1998, 
providing  their  date  of  birth.  Social 
Security  number,  and  any  requirements 
for  special  needs.  All  attendees  must 
use  the  2201  C  Street,  NW,  entrance  to 
the  building.  Visitors  who  arrive 
without  prior  notification  and  without  a 
photo  ID  will  not  be  admitted. 

Dated:  February  24, 1998. 
Kenneth  E.  Rolierts, 

Executive  Director,  Advisory  Committee  for 
Study  ofEastert)  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union. 
IFR  Doc.  98-6070  Filed  3-9-98;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notloe  No.  2748] 

Rne  Arts  Committee;  Notice  of 
Meeting 

The  Fine  Arts  Committee  of  the 
Department  of  State  will  meet  on 
Saturday.  April  4, 1998  at  10:30  a.m.  in 
the  John  Quincy  Adams  State  Drawing 
Room.  The  meeting  will  last  until 
approximately  12:00  p.m.  and  is  open  to 
the  public. 

The  agenda  for  the  committee  meeting 
will  include  d  summary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  in  October  1997  and  the 
announcement  of  gifts  and  loans  of 
furnishings  as  well  as  financial 
contributions  for  calendar  year  1997. 
Public  access  to  the  Departinent  of  State 
is  strictly  controlled.  Members  of  the 
public  wishing  to  take  part  in  the 
meeting  should  telephone  the  Fine  Arts 
Office  by  Monday,  March  30. 1998. 
telephone  (202)  647-1990  to  make 
arrangements  to  enter  the  building.  The 
public  may  take  part  in  the  discussion 
as  long  as  time  permits  and  at  the 
discretion  of  the  chairman. 

Dated:  February  9, 1998. 
Gail  F.  Serfaty, 

Vice  Chairman,  Fine  Arts  Committee. 
IFR  Doc.  98-6065  Filed  3-9-98;  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  No.  274«] 

Shipping  Coordinating  Committee 
Sutjcommittee  for  the  Prevention  of 
Marine  Pollution,  Notice  of  Meeting 
Rescheduling 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP),  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  is  canceling  its 
meeting  scheduled  for  Tuesday,  March 
24, 1998,  at  9:30  am  and  is  rescheduling 
for  Tuesday,  March  17, 1998  at  9:30  am 
in  Room  2415,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW, 
Washington. DC.  Please  disregard  the 
previous  announcement  that  appeared 
in  63  FR  7191.  February  12. 1998. 

The  purpose  of  this  meeting  will  be  to 
review  the  agenda  items  to  be 
considered  at  the  forty  first  session  of 
the  Marine  Environment  Protection 
Committee  (MEPC  41)  of  the 
International  Maritime  Organization 
(IMO).  MEPC  41  will  be  held  from 
March  30-April  3. 1998.  Proposed  U.S. 
positions  on  the  agenda  items  for  MEPC 
41  will  be  discussed. 


UMI 


The  major  items  for  discussion  for 
MEPC  41  will  begin  at  9:30  am  and 
include  the  following: 

a.  Prevention  of  pollution  from 
offshore  oil  and  gas  activities; 

b.  Identification  and  protection  of 
Special  Areas  and  Particularly  Sensitive 
Sea  Areas; 

c.  Interpretation  and  amendments  of 
Marpol  73/78  and  related  Codes; 

d.  Follow-up  to  the  Conference  on 
prevention  of  air  pollution  from  ships; 

e.  Harmful  aquatic  organisms  in 
ballast  water; 

f.  Harmful  efiiects  of  the  use  of 
antifouling  paints  for  ships; 

g.  Promotion  of  implementation  and 
enforcement  of  MARPOL  and  related 
codes,  including  the  development  of  an 
IMO  manual  on  MARPOL— How  to 
enforce  it; 

h.  Implementation  of  the  Oil  Pollution 
Preparedness,  Response  and 
Cooperation  Convention  (OPRC),  and; 

i.  Irradiated  Nuclear  Fuel  Code  related 
matters. 

Members  of  the  pubhc  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  For  further  information  or 
documentation  pertaining  to  the  SPMP 
meeting,  contact  Lieutenant  Commander 
Ray  Perry,  U.S.  Coast  Guard 
Headquarters  (G-MSO-4).  2100  Second 
Street,  SW.  Washington.  IX:  20593- 
0001;  Telephone:  (202)  267-2714. 

Dated:  February  9, 1998. 

Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

[PR  Doc.  98-6066  Filed  3-9-98;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notic*  Na  2754] 

Shipping  Coordinating  Committee 
Sut)committ«e  on  Safety  of  Life  at  Sea 
Working  Group  on 
Radicommunicationa  and  Reeaarch 
and  Reacue;  Notice  of  Meeting 
Cancellation  and  Raacheduiing 

The  Working  Group  on 
Radiocommimications  and  Search  and 
Rescue  of  the  Subcommittee  on  Safety 
of  Lifis  at  Sea  has  canceled  its  open 
meeting  scheduled  for  9:30  am  on 
Wednesday,  March  18, 1998.  A  Notice 
for  this  meeting  was  published  in  the 
Federal  Register,  62  FR  28097,  May  22, 
1997.  This  meeting  has  been 
rescheduled  for  9:30  am  on  Wednesday. 
April  8, 1998.  This  meeting  will  be  held 
in  Jloom  3328  of  the  Department  of 
Transportation  Headquarters  Building, 
400  Seventh  Street.  S.W.,  Washington, 
DC  20950.  The  purpose  of  this  meeting 


is  to  review  the  results  of  the  Third 
Session  of  the  International  Maritime 
Organization  (IMO)  Subcommittee  on 
Radiocommimications  and  Search  and 
Rescue  which  took  place  during  the 
week  of  February  23. 1998,  at  the  IMO 
headquarters  in  London,  England. 

Further  information  can  be  obtained 
from  the  Coast  Guard  Navigation 
Information  Center  Internet  World  Wide 
Web  by  entering:  "http:// 

www.navcen.uscg.mil/marcomma/imo/ 
imo.htm" 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Ronald 
J.  Grandmaison.  U.S.  Coast  Guard 
Headquarters,  Commandant  (G-SCT-2), 
Room  6509,  2100  Second  Street,  S.W., 
Washington.  DC  20593-0001.  by  calhng: 
(202)  267-1389,  or  by  sending  Internet 
electronic  mail  to 
rgrandmaison@comdt.uscg.mil. 

Dated:  February  20, 1998. 
St^lien  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 

Committee. 

(FR  Doc.  98-6067  Filed  3-9-98;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  No.  2756] 

Shipping  Coordinating  Committee; 
Sut>committoe  on  Safety  of  Ufe  at  Sea 
Working  Group  on  Hre  ProtectkMi; 
Notice  of  Meeting 

The  U.S.  Safety  of  Life  at  SEA 
(SOLAS)  Working  Group  on  Fire 
Protection  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Wednesday, 
March  25th,  in  Room  6319  at  U.S.  Coast 
Guard  Headquarters,  2100  2nd  Street, 
SW.,  Washington,  DC  20593-0001.  The 
piupose  of  the  meeting  will  be  to 
discuss  the  outcome  of  the  42nd  Session 
of  the  IntMnational  Maritime 
Organization's  Subcommittee  on  Fire 
Protection,  held  on  December  8-12, 
1997. 

The  meeting  will  focus  on  proposed 
amendments  to  the  1974  SOLAS 
Convention  for  the  fire  safety  of 
commercial  vessels.  Specific  discussion 
areas  include:  Ro-ro  ferry  safety,  fire  test 
proceduires,  proposed  restructuring  of 
Chapter  II-2,  fire  extinguishing  systems, 
emergency  escape  breathing  devices, 
criteria  for  maximum  fire  loads, 
interpretations  to  chapter  0-2,  the  High 
Speed  Craft  Code,  role  of  the  human 
element,  and  shipboard  safety 
emergency  plans. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 


of  the  room.  For  further  information 
regarding  the  meeting  of  the  SOLAS 
Working  Group  on  Fire  Protection 
contact  Mr.  Bob  Markle  at  (202)  267- 
1444. 

Dated:  February  24. 1998. 
Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 

Committee. 

[FR  Doc.  98-6068  Filed  3-9-98;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  No.  27Se] 

Shipping  Coordinating  Committee 
Intemationai  Maritime  Organization 
OMO)  Legal  Committee;  Notice  of 
Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m.,  on  Thxu^ay, 
April  2, 1998,  in  Room  2415  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  S.W..  Washington,  D.C.  The 
purpose  of  this  meeting  is  to  prepare  for 
the  77th  session  of  the  IMO  Legal 
Committee,  which  will  be  held  April 
20-24, 1998.  in  London,  regarding  the 
provision  of  financial  security  for 
seagoing  vessels,  compensation  for 
pollution  from  ships'  bunkers,  a  draft 
convention  on  wreck  removal,  and  other 
matters.  This  meeting  will  also  be  a 
further  opportunity  for  interested 
members  of  the  public  to  express  their 
views  on  whether  the  United  States 
should  ratify  the  Hazardous  and 
Noxious  Substances  Convention, 
adopted  in  London  in  May,  1996. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  or  to  submit  views 
concerning  the  subjects  of  discussion, 
write  to  either  Captain  Malcolm  J. 
Williams,  Jr.,  or  Lieutenant  Commander 
Bruce  P.  Dalcher.  U.S.  Coast  Guard  (G- 
LMI).  2100  Second  Street.  S.W.. 
Washington,  D.C.  20593.  or  by 
telephone  (202)  267-1527,  telefax  (202) 
267-4496. 

Dated:  February  24,  1998. 
Stephen  M.  Miller, 

Executive  Secretary,  Shipping  Coordinating 

Committee. 

|FR  Doc  98-6069  Filed  3-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(i98-02-C-00-ASE)  To  Impose  and 
Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  the  Aspen/ 
PitWn  County  Airport.  Submitted  by 
the  County  of  Pitkin,  Aspen/Pitkin 
County  Airport,  Aspen,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application.  


;  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  the  Aspen/Pitkin  County 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  9, 1998. 
AOOR^SES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Alan  E.  Wiechmann, 
Manager;  Denver  Airports  District 
Office.  DEN-ADO;  Federal  Aviation 
Administration;  26805  East  68th 
Avenue,  Suite  224;  Denver,  Colorado 
8024»-«361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Scott  E. 
Smith,  Airport  Manager,  at  the 
following  address:  0233  East  Airport 
Road,  Suite  A,  Aspen.  CO  81611. 

Air  Carriers  ana  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Aspen/Pitkin 
County  Airport,  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  J.  Schaffer,  (303)  342-1258 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  East  68th  Avenue,  Suite  224; 
Denver,  Colorado  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLBNENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#98-02-C- 
00-ASE)  to  impose  and  use  PFC 
revenue  at  the  Aspen/Pitkin  County 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  March  2. 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  County  of  Pitkin, 
Aspen/Pitkin  County  Airport,  Aspen, 
Colorado,  was  substantially  complete 
within  the  requirements  of  §  158.25  of 


part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  30, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1, 1998. 

Proposed  charge  expiration  date: 
January  31,  2000. 

Total  requested  for  use  approval: 
$1,020,000. 

Brief  description  of  proposed  project: 
Rehabilitate  Air  Carrier  Apron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  All  air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Aspen/ 
PiUcin  County  Airport. 

Issued  in  Renton,  Washington  on  March  2, 
1998. 

David  A.  Field, 

Manager.  Planning.  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 
(PR  Doc.  98-6115  Filed  3-9-98;  8.45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[FHWA  Docket  No.  98-3555] 

Notice  of  Request  for  Extension  of 
Currently  Approved  Information 
Collection;  Voucher  for  Federal-aid 
Reimbursements 

AGENCY:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 

ACTION:  Notice  and  request  for 
comments, 

SUMMARY:  In  accordance  with  the 
requirement  in  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  the  information  collection  that 
measures  the  manner  and  extent  to 
which  the  FHWA  collects  Federal-aid 


highway  project  financial  information 
from  the  States. 

DATES:  Comments  must  be  submitted  on 
orbeforeMay  11, 1998. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  dociunent  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  E.T., 
Monday  through  Friday  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  this 
information  collection,  including,  but 
not  limited  to:  (1)  The  necessity  and 
utility  of  the  information  collection  for 
the  prop>er  performance  of  the  functions 
of  the  FHWA;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  information;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Comments  submitted  in 
response  to  this  notice  will  be 
siunmarized  and/or  included  in  the 
request  for  OMB  renewal  of  this 
information  collection. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Crouse,  Office  of  Budget  and    - 
Finance,  Federal  Highway 
Administration,  U.S.  Department  of 
Transportation,  HFS-1,  Room  4314, 400 
7th  St..  S.W.  Washington.  DC  20590- 
0001,  telephone  (202)  366-2826.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
E.T.,  Monday  thru  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Voucher  for  Federal-Aid 
Reimbursements. 

OS4B  Number:  2125-0507. 

Background 

The  forms  FHWA  PR-20.  Voucher  for 
Work  Performed  Under  Provisions  of 
the  Federal-Aid  and  Federal  Highway 
Acts,  as  amended,  and  FHWA  1447, 
Final  Voucher  for  Payment  under  23 
U.S.C.  117  are  used  to  collect  Federal- 
aid  project  financial  data  relative  to  the 
expenditure  of  State  funds.  The  FHWA's 
Federal-aid  Highway  Program  is  a 
reimbursable  program  which  requires 
the  expenditure  of  State  funds  and  the 
reimbursement  of  same. 

Respondents:  State  Departments  of 
Transportation/State  Hi^way  Agencies. 

Average  Burden  per  Response:  The 
average  burden  is  1  hour  per  response. 
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Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  is  15,012 
hours 

Frequency:  The  States'  use  of  the 
subject  FHWA  forms  depends  upon  how 
frequently  the  States  seek 
reimbursement  firom  the  FHWA.  The 
frequency  could  range  from  daily  to 
monthly.  The  subject  forms  are  used  to 
support  State  claims  for  reimbursement. 

Authority:  23  U.S.C  117  and  121. 

Issued  on  :  March  2, 1998. 
George  Moore, 

Associate  Administrator  for  Administration. 
[FR  Doc.  98-6113  Filed  3-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[DOT  Doclwt  Na  FHWA-e8-d402] 

Notice  of  Request  for  Clearance  of  a 
New  Information  Collection 

agency:  Federal  tiighway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirements  in  section  3506  (c)  (2)  (A) 
of  the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (0MB)  to 
approve  a  new  information  collection  to 
assess  the  utilization  of  truck  stop 
fitness  facilities  by  those  truck  drivers 
who  participate  in  the  study.  This 
research  will  also  address  a  number  of 
other  areas  of  interest  which  generally 
pertain  to  the  drivers'  experience  with 
the  new  truck  stop  fitness  Sacilities  as 
well  as  personal  health/fitness  issues. 
Exercise  can  help  combat  fatigue, 
improve  alertness  and  reduce  stress. 
Aerobic  exercise  has  also  been  shown  to 
improve  the  quality  of  sleep  and  thus, 
the  driver  vtrill  be  more  rested  and  alert 
for  the  next  day  of  driving.  However, 
truck  driving,  particularly  long  haul 
truck  driving,  is  sedentary  in  nature  and 
provides  few  opportunities  for  exercise. 
The  Truck  Stop  Fitness  Facilities 
Utilization  Study  represents  an 
innovative,  holistic  approach  to 
improve  highway  safety. 

DATES:  Comments  must  be  submitted  on 
or  before  May  11, 1998. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 


comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  to  5p.m.,  e.t,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 

For  Internet  users,  all  comments 
received  will  be  available  for 
examination  at  the  imiversal  source 
location:  hhtp:/dms.dot.gov.  Please 
follow  the  instructions  on-line  for 
additional  information  and  guidance. 

Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  this 
information  collection,  including,  but 
not  limited  to:  (1)  The  necessity  and 
utility  of  the  information  collection  for 
the  proper  performance  of  the  functions 
of  the  FHWA;  (2)  the  accuracy  of  the 
estimated  burden,  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  information,  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  0MB  clearance  of  this 
information  collection. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jerry  L.  Robin,  Transportation 
Specialist,  Research  Division,  Office  of 
Motor  Carrier  Research  and  Standards, 
Office  of  Motor  Carriers,  202-366-2986, 
Federal  Highway  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPlfMBfTARY  INFORMATION: 

Title:  Truck  Stop  Fitness  Facilities 
Utilization  Study. 

0MB  Number 

Background 

Conference  Report  104-286  to 
accompeinying  H.R.  2002  to  the 
Department  of  Transportation 
Appropriations  Bill  (Public  Law  104- 
50)  directed  the  FHWA  to  contract, 
during  FY  1996,  with  the  American 
Trucking  Associations  Foundations', 
Transportation  Research  Institute  (TRI) 
to  perform  applied  research  to  address 
a  number  of  highway  safety  issues,  such 
as:  driver  fatigue  and  alertness,  the 
application  of  emerging  technologies  to 
ensure  safety,  productivity  and 
regulatory  compliance;  and  commercial 
driver  licensing,  training  and  education. 
The  amount  allocated  was  to  be  not  less 
than  $4  million.  The  Truck  Stop  Fitness 
Facility  Utilization  Study  is  one  of 
about  15  research,  regulatory,  and 
outreach  projects  under  the 
congressionally  mandated  cooperative 
agreement  with  the  TRI. 


The  study  will  involve  about  500 
volunteer  male  and  female,  tractor- 
trailer  drivers  from  a  nimiber  of  trucking 
companies  and  owner-operators  who 
use  the  1—40  corridor  on  a  regular  basis. 
All  subjects  will  be  screened  for 
potential  health  problems  that  would 
preclude  them  firom  participating  in  an 
exercise  program.  Accepted  volimteers 
will  receive  a  discoimted,  one-year 
membership  in  Rolling  Strong  Gyms  for 
participating  in  the  Study.  Rolling 
Strong  Co.  (Richardson,  TX)  is 
providing  the  truck  stop  fitness 
facilities.  The  truck  stop  fitness  facilities 
to  be  used  in  the  study  are  located  at 
North  Littie  Rock.  AR,  Oklahoma  Qty, 
OK,  and  Knoxville,  TN  (planned 
opening  is  March,  1998). 

Truck  stop  fitness  utilization 
information  will  be  collected  via  an 
automated  telephone  interview  at  the 
driver's  6  and  11  month  marks  in  the 
research  project.  The  call  will  be  toll- 
free  for  the  drivers  to  respond  to  the 
survey.  A  standardized  questionnaire 
will  ask  the  drivers  a  number  of 
questions  pertaining  to  their  frequency 
and  duration  of  use  of  the  truck  stop 
fitness  facilities.  Additional  topic  areas 
to  be  explored  include:  what  type  of 
exercise  equipment  the  truck  drivers 
prefer  (aerobic  or  weight-resistance 
equipment),  whether  the  drivers 
generally  feel  better  since  beginning  an 
,  exercise  program,  have  they  made  any 
other  lifestyle  changes,  do  they  feel 
more  alert/less  stressed  when  driving, 
are  they  getting  other  drivers  to  start  an 
exercise  program,  and  how  can  truck 
stop  fitness  facilities  be  improved  to 
better  meet  the  needs  of  the  truck  driver 
and  the  trucking  industry. 

The  results  of  the  information 
collections  will  be  documented  in  a 
report  for  dissemination  to  the  trucking 
and  truck  stop  industries  as  well  as 
other  interested  organizations  and 
agencies  including  the  Department  of 
Labor,  Department  of  Health  and 
Human  Services  (Center  for  Disease 
Control)  and  the  Occupational  Safety 
and  Health  Administration.  Note: 
Rolling  Strong  Co.  is  a  private 
corporation.  'The  government  does  not 
endorse  Rolling  Strong  Co.  and  did  not 
fund  the  design  or  construction  of  their 
fitness  facilities.  The  FHWA  is  only 
evaluating  the  concept  of  truck  stop 
fitness. 

Respondents:  Approximately  500 
tractor-trailer  drivers. 

Average  Burden  per  Response:  30 
minutes  to  listen  and  respond  to  a 
survey  questionnaire  by  telephone. 
There  will  be  two  such  surveys  per 
participant  during  the  year  duration  of 
the  study. 
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Estimated  Total  Annual  Burden:  500 
hours. 

Frequency:  This  is  a  one-time 
collection. 

Authority:  23  U.S.C.  307  and  49  CFR  1.48. 

Issued  on:  March  2,  1998. 
George  Moore, 

Associate  Administrator  for  Administration. 
(FR  Doc.  98-6114  Filed  3-9-98;  8:45  am] 

BN.IJNQ  CODE  4t10-22-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

[FHWA  DocltBt  No.  MC-89-10;  FHWA-e7- 
2175] 

Inspection,  Repair,  and  Maintenance; 
Periodic  Inspection  of  Commercial 
Motor  Vehicles 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Correction  to  notice  on  State 
periodic  inspection  programs;  closing  of 
public  docket. 

SUMMARY:  This  document  corrects  a 
typographical  error  in  the  FHWA's 
February  19. 1998.  notice  adding  the 
State  of  Ohio's  periodic  inspection  (PI) 
program  for  church  buses  to  the  list  of 
programs  which  are  comparable  to.  or  as 
effective  as.  the  Federal  PI  requirements 
contained  in  the  Federal  Motor  Carrier  • 
Safety  Regulations  (FMCSRs).  The  prior 
notice  incorrectly  referenced  docket 
number  FHWA-97-2195.  The  correct 
docket  number  for  the  State  PI  program 
is  FHWA-97-2175.  This  notice  would 
provide  the  correct  docket  number  and 
officially  close  FHWA  Docket  No.  MC- 
89-10,  FHWA-97-2175. 
DATES:  This  action  is  effective  on  March 
10.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Motor  Carrier 
Standards.  HCS-10.  (202)  36&-4009;  or 
Mr.  Charles  Medalen.  Office  of  the  Chief 
Counsel.  HCC-20,  (202)  366-1354. 
Federal  Highway  Administration.  400 
.  Seventh  Street.  SW..  Washington.  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPI.EMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/nara/fedreg  and  the 


Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/su docs. 

Backgrouad 

On  February  19,  1998  (63  FR  8516). 
the  FHWA  published  a  notice  adding 
the  State  of  Ohio's  periodic  inspection 
program  for  church  buses  to  the  list  of 
programs  which  are  comparable  to.  or  as 
effective  as.  the  Federal  PI  requirements 
contained  in  the  FMCSRs.  In  addition, 
the  FHWA  indicated  that  the  agency  is 
closing  FHWA  Docket  No.  MC-89-10. 
FHWA-97-2195  because  interested 
parties  know  how  to  contact  the  FHWA 
by  means  other  than  the  formal  docket 
system  to  request  that  an  inspection 
program  be  added  to  the  list. 

Tne  February  19. 1998.  notice 
incorrectly  referenced  docket  nimiber 
97-2195,  a  docket  concerning  a 
rulemaking  initiated  by  the  Dep)artment 
of  Transportation.  Office  of  the 
Secretary.  The  prior  notice  should  have 
referenced  FHWA  Docket  No.  MC-89- 
10,  FHWA-97-2175.  a  docket 
concerning  State  inspection  programs. 
The  purpose  of  this  notice  is  to  correct 
the  previous  error  in  referencing  the 
State  PI  program  docket. 

Closing  of  FHWA  Docket  MC-89-10, 
FHWA-97-2175 

This  corrected  notice  officially  closes 
FHWA  Docket  MC-89-10,  FHWA-97- 
2175.  The  docket  was  opened  on  March 
16,  1989,  to  solicit  information  and 
public  comment  on  State  inspection 
programs.  Since  the  original  list  of  State 
programs  was  published  on  December  8. 
1989.  information  concerning  additions 
to  the  list,  including  information  about 
Canadian  inspection  programs,  has  been 
submitted  directly  to  the  Office  of  Motor 
Carriers  by  those  jurisdictions.  The 
agency  believes  interested  parties  know 
how  to  contact  the  FHWA  by  means 
other  than  the  formal  docket  system  and 
it  is  no  longer  necessary  to  keep  the 
docket  open. 

Authority:  49  U.S.C.  31136,  31142.  31502, 
and  31504;  and  49  CFR  1.48. 

Issued  on:  March  2, 1998. 

Edward  V.A.  Kussy, 

Acting  Chitf  Counsel,  Federal  Highway 
Administration. 

[FR  Doc.  9$-6112  Filed  3-»-98;  8:45  am) 

BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Parte  No.  290  (Sub-No.  4)] 

Railroad  Cost  Recovery  Procedures — 
Productivity  Adjustment  Decision 

Decided:  March  4,  1998. 


Decision 


In  our  February  9, 1998  decision 
{Decision)  in  this  proceeding,  we 
proposed  to  adopt  1.096  (9.6%  per  year) 
as  the  measure  of  average  growth  in 
railroad  productivity  for  the  1992-1996 
(5-year)  averaging  period.  Due  do  a 
changeover  in  our  computer  system,  the 
figure  for  ton-miles  of  revenue  freight 
used  to  calculate  the  1996  output  index 
was  not  exactly  accurate.  Applying  the 
accurate  revenue  freight  figure  produces 
an  output  index  for  1996  of  1.038.  not 
1.031  [Decision  Table  B).  which  results 
in  a  productivity  change  for  1996  of 
1.137.  not  1.129  [Decision  Table  B).  As 
a  result,  we  now  propose  to  adopt  1.097 
(9.7%  per  year)  as  the  measure  of 
average  growth  in  railroad  productivity 
for  the  1992-1996  (5-year)  averaging 
period. 

The  comment  period  is  extended  to 
March  16, 1998.  Comments  may  be  filed 
addressing  any  perceived  data  and 
computational  errors  in  our  calculation. 
Any  party  proposing  a  different  estimate 
of  productivity  growth  must,  at  the  time 
it  files  comments,  furnish  the  Board 
with  detailed  work  papers  and 
dociimentation  underlying  its 
calculations.  The  same  information 
must  be  made  available  to  other  parties 
upon  request 

/( is  ordered: 

1.  Comments  are  due  by  March  16, 
1998. 

2.  An  original  and  15  copies  must  be 
filed  with: 

Office  of  the  Secretary,  Case  Control 
Branch,  Surface  Transportation  Board, 
Washington,  D.C.  20423. 

3.  Comments  must  be  served  on  all 
parties  appearing  on  the  current  service 
list. 

4.  Unless  a  further  order  is  issued 
postponing  the  effective  date,  the 
productivity  adjustment  will  become 
effective  March  31, 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  98-^143  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  4V15-00-P 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Doclcet  No.  33561] 

Port  of  Pend  Oreille  d/b/a  Pend  Oreille 
Valley  Railroad— Acquisition  and 
Operation  Exemption— Tlie  Burlington 
Northern  and  Santa  Fe  Railway  Co. 

Port  of  Pend  Oreille  d/b/a  Pend 
Oreille  Valley  Railroad  (POVA), '  a  Class 
in  rail  carrier,  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.41  to 
acquire  the  exclusive  rail  fireight 
easement  and  all  track  structures  on  a 
24.9-mile  rail  line  currently  owned  by 
The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF).2  The  rail  Une 
involved  in  the  acquisition  transaction 
is  located  between  milepost  1433.0,  at 
Newport.  WA,  and  milepost  1408.1,  at 
Dover,  ID.  In  conjimction  with  the 
acquisition  of  the  rail  fi«ight  easement 
and  track  structures,  POVA  will  acquure 
incidental  overhead  trackage  rights  over 
BNSF's  6.9-mile  rail  line  between 
milepost  1408.1.  at  Dover.  ID.  and 
milepost  1401.2.  at  North  Sandpoint,  ID. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  March  1, 1998. 

If  the  notice  contains  folse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33561,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell. 
Esq..  BALL  JANDC  LLP,  1455  F  Sti«et, 
NW..  Suite  225,  Washington.  DC  20005. 

Decided:  March  3, 1998. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  98-6141  Filed  3-9-98;  8:45  am] 

BILUNQ  OOOE  4»1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doclcet  No.  33541] 

RMW  Ventures,  LLC— Corporate 
Family  Transaction  Exemption— CANC, 
LLC,  Maumee  &  Western,  LLC.  and 
Wabash  Central,  LLC 

RMW  Ventures,  L.L.C.  (RMW).  a 
noncarrier  holding  corporation  for 
C4NC.  L.L.C..  Maumee  &  Western. 
L.L.C..  and  Wabash  Central,  L.L.C..'  has 
filed  a  verified  notice  of  exemption.  The 
proposed  exempt  transaction  is  a  merger 
of  C&NC.  L.LC,  Maumee  &  Western. 
LLC.  and  Wabash  Centi»l.  LLC.  into 
RMW. 

The  parties  intended  to  consummate 
the  transaction  on  or  after  February  20. 
1998.  However,  the  exemption  in  STB 
Finance  Docket  No.  33541  could  not 
become  efiiective  until  after  the  effiective 
date  of  the  transaction  in  STB  Finance 
Docket  No.  33565,  RMW  Ventures, 
LLC— Control  Exemption — C&NC. 
LLC,  Maumee  &■  Western,  LL.C,  and 
Wabash  Central,  LLC^ 

The  proposed  merger  will  provide  for 
imified  managem«it  and  development 
of  the  subject  rail  properties. 

Upon  consummation  of  the  lawful 
control  that  is  the  subject  of  the 
exemption  in  STB  Finance  Docket  No. 
33565,  this  transaction  will  be  one 
within  a  corporate  family  of  the  type 
specifically  exempted  fixim  prior  review 
and  approval  under  49  CFR 
1180.2(d)(3).  The  parties  state  U»t  the 
transaction  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family. 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  howevej:. 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriera.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  imder  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 


■  The  Port  of  Pend  Oreille  is  a  municipal 
corporation  of  the  State  of  Washington  and 
operates,  as  the  Pend  Oreille  Valley  Railroad,  a  Si- 
mile rail  line  between  Newport  and  Metaline  Falls, 
WA. 

'Applicant  states  that  BNSF  will  retain 
ownership  of  the  real  estate  underlying  the  rail  line 
being  acquired,  and  POVA  will  become  the 
exclusive  operator  of  the  rail  line. 


'  C&NC.  LLC,  Maumee  k  Western.  LLC,  and 
Wabash  Central,  L.LC.  are  Class  m  railroads  which 
own  rail  lines  in  the  States  of  Indiana  and  Ohio. 

'The  exemption  in  STB  Finance  Docket  No. 
33565.  which  covers  the  transaction  by  which  RMW 
would  be  authorized  to  control  C&NC,  LLC, 
Maumee  ft  Western,  LLC.  and  Wabash  Central. 
L.LC.  is  scheduled  to  become  effective  on  March 
5,  1998. 


is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33541.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Richard  A. 
Wilson,  Esq.,  1126  Eightii  Avenue.  Suite 
403.  Ahoona.  PA  16602. 

Decided:  March  3. 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
(FR  Doc  9S-6144  Filed  3-9-98:  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Surtece  Transportation  Board 
[STB  FInanee  Docket  Na  33566] 

RMW  Ventures,  LLC— Contooi 
Examptton— GANG.  LLC.  Maumae  A 
Westann.  LLC^  and  Wabash  Central. 
LLC 

RMW  Ventures.  LLC.  (RMW),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  control  three  carrier 
corporations:  CANC.  LLC;  Maumee  & 
Western.  LLC;  and  Wabash  Central. 
LLC 

RMW  was  formed  to  be  the  parent 
holding  company  of  the  three 
simultaneously  created  Class  III  rail 
carriers:  C&NC.  LLC.'which  owns 
approximately  5.2  miles  of  rail  Une  in 
the  State  of  Indiana;  Maumee  & 
Western,  LL.C  which  owns 
approximately  51  miles  of  rail  Une  in 
the  States  of  Indiana  and  Ohio;  and 
Wabash  Central.  L.LC.which  ovwis 
approximately  26.4  miles  of  rail  Une  in 
the  State  of  Indiana.  Common  carrier 
rail  service  is  provided  on  each  line  by 
three  operating  corporations.  ^ 


'  See  CSrNC.  L.LC. — Acquisition  Exemption — 
Indiana  Hi  Bail  Corporation,  STB  Finance  Docket 
No.  33476  (STB  served  Oct.  31,  1997);  h4aumee  6- 
Western,  L.L.C. — Acquisition  and  Operation 
Exemption — Norfolk  and  Western  Railway 
Company,  STB  Finance  Docket  No.  33478  (STB 
served  Oct.  31. 1997);  Wabash  Central.  LLC— 
Acquisition  and  Operation  Exemption— Norfolk 
and  Western  Railway  Company,  STB  Finance 
Docket  No.  33479  (STB  served  Oct.  31. 1997). 

'  See  CS-NC  Railroad  Corporation — Lease  and 
Operation  Exemption — Lines  of  the  Norfolk  and 
Western  Railway  Company  and  Indiana  Hi  Rail 
Corporation,  STB  Finance  Docket  No.  33475  (STB 
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RMW  states  that  its  control  of  the 
three  carrier  entities  actually  occurred 
on  or  about  December  15, 1997.  upon 
the  acquisition  of  three  separate  rail 
lines  by  its  three  subsidiary 
corporations.  Due  to  an  apparent 
oversight,  RMW  did  not  file  its  verified 
notice  of  exemption  with  the  Board 
until  February  26.  1998.  Thus,  the 
effective  date  of  the  exemption  is  March 
5, 1998  (7  days  after  the  exemption  was 
filed).3 

RMW  states  that:  (i)  The  railroads  do 
not  connect  with  each  other  or  any 
railroad  in  their  corporate  family;  (ii) 
the  acquisition  of  control  is  not  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  three  railroads  with 
each  other  or  any  railroad  in  their 
corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFRll80.2{d){2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c],  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33565.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  th?  Secretary,  Case  Control  Unit.  1925 
K  Street.  N.W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Richard  R. 
Wilson.  Esq.,  1126  Eighth  Avenue,  Suite 
403,  Altoona,  FA  16602. 

Decided:  March  3, 1998. 


served  Oct.  31.  1997):  Moumee  6-  Western  Railroad 
Corporation^yperation  Exemption — Maumee  6- 
Western,  LLC,  STB  Finance  Docket  No.  33535. 
(STB  served  Jan.  16.  1998):  and  Wabash  Central 
Railroad  Corporation — Operation  Exemption — 
Wabash  Central.  LLC,  STB  Finance  Docket  No. 
33536  (STB  served  Jan.  16.  1998). 

'The  class  exemption  invoked  by  RMW  does  not 
provide  for  retroactive  (or  nunc  pro  func) 
effectiveness. 


By  the  Board,  David  M.  Konschnik, 
Director,  OfTice  of  Proceedings. 
Vernoit  A.  Williams, 
Secretary. 

[FR  Doc.  98-6145  Filed  3-9-98;  8:45  am] 
BILUNG  CODE  491S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Dockat  No.  AB-33  (Sub-fto.  118X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — In  Colorado 
Springs,  El  Paso  County,  CO 
(Templeton  Gap  Spur) 

On  February  18, 1998,  Union  Pacific 
Railroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for  ' 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad  known  as  the  Templeton  Gap 
Spur,  extending  from  the  end  of  the  line 
at  railroad  milepost  602.70  (at  North 
Academy  Boulevard)  to  railroad 
milepost  605.77  (at  Templeton  Gap 
Road),  in  Colorado  Springs,  a  distance 
of  3.07  miles,  in  El  Paso  County.  CO. 
The  line  traverses  U.S.  Postal  Service 
Zip  Codes  80907  and  80909.  UP 
indicates  that  there  are  no  non-agency 
rail  stations  on  the  line. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  June  8,  1998. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  An  offer  may  be 
filed  at  any  time  after  the  filing  of  the 
petition  for  exemption.  For  offers  filed 
before  March  20, 1998,  the  offer  must  be 
accompanied  by  a  $900  filing  fee.  For 
offers  filed  on  or  after  March  20, 1998. 
the  offer  must  be  accompanied  by  a 
$1,000  filing  fee.  See  49  CFR 
1002.2(f)(25)  and  Regulations  Governing 
Fees  for  Service  Performed  in 
Connection  with  Licensing  and  Related 
Services~199a  Update,  STB  Ex  Parte 
No.  542  (Sub-No.  2)  (STB  served  Feb. 
18.  1998), 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 


rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  March  30, 1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  118X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001,  and  (2)  Joseph  D.  Anthofer,  Union 
Pacific  Railroad  Company,  1416  Dodge 
Street,  Room  B30,  Omaha.  NE  68179- 
0830. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  March  3, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  98-6142  Filed  3-9-98;  8:45  am] 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee;  Meetings 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Pub.  L.  92- 
463,  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 

Wednesday.  April  8. 1998.  at  2  p.m. 
Wednesday,  i^ril  22, 1998.  at  2  p.m. 
Wednesday,  May  6. 1998.  at  2  p.m. 
Wednesday,  May  20.  1998.  at  2  p.m. 


Wednesday,  June  3, 1998.  at  2  p.m. 
Wednesday,  June  17, 1998,  at  2  p.m. 

The  meetings  will  be  held  in  Room 
246,  Department  of  Veterans  Affairs 
Central  Office,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
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reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

AH  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Afiiairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  fit>m  ofRcials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L. 
94-409,  and  5  U.S.C.  552b(c)  (2)  and  (4). 


However,  members  of  the  pubhc  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee 
(05),  810  Vermont  Avenue,  NW, 
Washington,  DC  20420. 

Dated:  March  3, 1998. 

By  Direction  of  the  Secretary. 
Hayward  Bannitter, 
Committee  Management  Officer. 
(FR  Doc  98-6073  Filed  3-»-98;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMWtriON 

leCFR  Part  1203 

Safety  Standard  for  Bicycle  Helmets 

agency:  Consumer  Product  Safety 

Conunission. 

action:  Final  rule. 


summary:  Pursuant  to  the  Children's 
Bicycle  Helmet  Safety  Act  of  1994.  the 
Commission  is  issuing  a  safety  standard 
that  will  require  all  bicycle  helmets  to 
meet  impact-attenuation  and  other 
requirements. 

The  standard  establishes  requirements 
derived  firom  one  or  more  of  the 
voluntary  standards  applicable  to 
bicycle  helmets.  In  addition,  the 
standard  includes  requirements 
specifically  applicable  to  children's 
helmets  and  requirements  to  prevent 
helmets  from  coming  off  during  an 
accident.  The  standard  also  contains 
testing  and  recordkeeping  requirements 
to  ensure  that  bicycle  helmets  meet  the 
standard's  requirements. 
DATES:  Effective  Date:  This  rule  is 
effective  March  10. 1999. 

Applicability  Dates:  This  rule  applies 
to  bicycle  helmets  manufactured  after 
March  10, 1999.  Interim  mandatory 
standards  that  went  into  effect  on  March 
17. 1995.  will  continue  to  apply  to 
bicycle  helmets  manufactured  from 
March  17, 1995.  until  March  10. 1999. 
inclusive.  In  addition,  as  of  March  10. 
1998,  firms  will  have  the  option  of 
marketing  helmets  meeting  the  standtu-d 
in  this  final  rule  before  its  effective  date. 

Incorporation  by  Reference:  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  10. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Krivda.  Office  of  Compliance, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0400  ext.  1372. 
SUPPLBMENTARY  INFORMATION: 

Outline  of  Contents 

A.  Introduction  and  Background 

1.  Introduction. 

2.  Injury  and  death  data. 

3.  The  Children's  Bicycle  Helmet  Safety 
Act  of  1994. 

4.  The  current  rulemaking  proceeding. 

B.  Overall  Description  of  Standard 

1.  Impact  attenuation. 

2.  Children's  helmets:  head  coverage. 

3.  Retention  system. 

4.  Peripheral  vision. 

5.  Labels  and  instructions. 

6.  Positional  stability  (roll  off). 

7.  Certification  labels  and  testing  program. 

8.  Recordkeeping. 


9.  Interim  standards. 
C.  The  Final  Standard — Comments, 
Responses,  and  Other  Changes 

1.  Accident  scenarios. 

2.  Future  revisions. 

3.  Compliance  with  third-party  standards 
as  compliance  with  the  rule. 

4.  Scope  of  the  standard. 

a.  Definition  of  "bicycle  helmet" 

b.  Multi-activity  helmets. 

5.  Projections. 

6.  Requirejnents  for  qualities  of  fitting 
pads. 
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c.  Impact  velocity  tolerance. 

d.  Other  children's  requirements:  peak  g- 
value  aod  drop  mass. 

8.  Impact  attenuation  test  rig. 

a.  Type  of  test  rig. 

b.  Accuracy  check. 

c.  Test  headform  characteristics. 

d.  Alignment  of  anvils. 

e.  Definition  of  "spherical  impactor." 

9.  Impact  attenuation  test  procedure. 

a.  Anvil  test  schedule  and  use  of  curbstone 
anvil. 

b.  Definition  of  "comfort  padding." 

c.  Testing  on  more  than  one  headform. 

d.  Number  of  helmets  required  for  testing. 

10.  Helmet  conditioning. 

a.  Low-temperature  environment: 
temperature  range. 

b.  Water  immersion  environment. 

c.  Reconditioning  time. 

11.  Labels. 

a.  Label  format  and  content. 

b.  Use  label. 

c.  Labeling  for  cleaning  products. 

d.  Warning  to  replace  after  impact. 

e.  Durability  of  labels. 

f.  Labels  On  both  helmets  and  boxes. 

12.  Instructions  for  fitting  children's 
helmets. 

13.  Retention  system  strength  test. 

14.  Positional  stability  test. 

15.  Vertical  vision. 

16.  Reflectivity. 

17.  Hard-shell  requirements. 

D.  Certification  Testing  and  Labeling 

1.  General. 

2.  The  certification  rule. 

3.  Reasonable  testing  program. 

a.  Changes  in  materials  or  vendors. 

b.  Pre-market  clearance  and  market 
surveillance. 

4.  Certificate  of  compliance. 

a.  Coding  date  of  manufacture. 

b.  Telephone  number  on  label. 

c.  Certification  label  on  children's  helmets. 

d.  Minimum  age  on  labels  for  children's 
helmets. 

e.  Identifying  the  Commission. 

f.  Certification  label  on  packaging. 

E.  Recordkeeping 

1.  General. 

2.  Location  of  test  records — time  for 
production. 

3.  Length  of  records  retention. 

F.  Regulatory  Flexibility  Act  Certification 

G.  Environmental  Considerations 
H.  Paperwork  Reduction  Act 

I.  Executive  Orders 
List  of  Subjects  in  16  CFR  Part  1203 
Part  1203— Safety  Standard  for  Bicycle 
Helmets 


A.  Introduction  and  Background 

1 .  Introduction 

In  this  notice,  the  United  States 
Consumer  Product  Safety  Commission 
("Commission"  or  "CPSC")  issues  a 
mandatory  safety  standard  for  bicycle 
helmets. ' 

2.  Injury  and  Death  Data 

Data  from  the  National  Center  for 
Health  StaUstics  ("NCHS")  indicated 
that  in  1993  there  were  907  pedalcyclist 
(primarily  bicycle-related)  deaths  in  the 
United  States.  Of  these,  17  (about  2%) 
were  of  children  under  the  age  of  5 
years.  Research  has  shown  that 
approximately  60%  of  all  bicycle- 
related  deaths  involved  head  injury.  For 
children  under  age  5,  about  64% 
involved  head  injury.^  Information  on 
the  impact  forces  involved  in  these  fatal 
incidents  was  not  available,  although 
about  90%  of  the  pedalcyclist  deaths, 
including  those  of  children  under  age  5, 
involved  collisions  with  motor  vehicles. 

Based  on  data  from  CPSC's  National 
Electronic  Injury  Surveillance  System 
("NEISS").  there  were  an  estimated 
566.400  bicycle-related  injuries  treated 
in  U.S.  hospital  emergency  rooms  in 
1996.  Of  these,  approximately  30% 
involved  the  head  and  face.  A  higher 
proportion  of  head  injuries  and  facial 
injuries  occurred  to  young  children  than 
to  older  victims. 

CPSC's  NEISS  data  showed  that  the 
types  of  injiuies  to  young  children  were 
somewhat  different  from  those  to  older 
children  and  adults.  Yoxmger  children 
had  a  smaller  proportion  of  concussions 
and  internal  injuries  to  the  head  than 
did  older  victims,  as  well  as  a  larger 
proportion  of  relatively  minor  head 
injuries  (i.e.,  lacerations,  contusions, 
and  abrasions).  The  extent  to  which 
these  differences  can  be  attributed  to  the 
use  of  helmets,  other  aspects  of  the 
hazard  scenario,  or  the  physiology  of 
young  children,  is  not  laiown.  It  is  also 
possible  that  caregivers  are  more  likely 
to  bring  young  children  to  the 
emergency  room  for  relatively  minor 
injuries. 


'  The  standard  was  approved  by  the  Commission 
unanimously,  by  a  vote  of  3-0.  Chairman  Anne 
Brawn,  Commissioner  Mary  S.  Gall,  and 
Commissioner  Thomas  Moore  each  issued  a 
separate  statement  concerning  the  vote.  Copies  of 
these  statements  are  available  from  the  Office  of  the 
Secretary. 

3  Sacks.  Jeffrey.  J..  MPH:  Holmgreen.  Patricia,  MS; 
Smith,  Suzanne  M.,  MD;  Sosin,  Daniel  M.,  MD. 
"Bicycle-Associated  Head  Injuries  and  Deaths  in 
the  United  States  from  1984  through  1988,"  Journal 
of  the  American  Medical  Association  266 
(December  199lJ:  3016-3018.  Sosin,  Daniel  M.,  MD, 
MPH;  Sacks,  Jeffrey  J.,  MD,  MPH:  and  Webb,  Kevin 
W.,  "Pediatric  Head  Injuries  and  Deaths  from 
Bicycling  in  the  United  States,"  Pediatrics  98 
(November  1996):  868-870. 
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A  1993  Commission  staff  study  of 
bicycle  hazards  indicated  that  when 
other  factors  were  held  constant 
statistically,  the  injury  risk  for  children 
under  age  15  was  over  five  times  the 
risk  for  older  riders.'  This  study  also 
indicated  that  children  were  at 
particular  risk  of  head  injury.  About 
one-half  of  the  injuries  to  children 
under  age  10  involved  the  head, 
compared  to  one-fifth  of  the  injuries  to 
older  riders.  This  may  have  been  in  part 
because  children  were  significantly  less 
likely  to  have  been  wearing  a  helmet 
than  were  older  victims  (5%  of  victims 
younger  than  15  were  wearing  a  helmet, 
compared  to  30%  of  those  15  and  older). 
However,  detailed  information  relating 
the  type  of  helmet,  age  of  user,  and 
other  aspects  of  the  hazard  scenario  to 
head  injury  severity  was  not  available 
fi-om  that  study.  A  Commission  study  on 
bicycle  and  helmet  usage  patterns  found 
that  in  1993  about  18%  of  bicycHsts 
wore  helmets.* 

A  1996  study  of  about  3,400  injured 
bicyclists  in  the  Seattle.  Washington, 
area  included  an  evaluation  of  the 
protective  effectiveness  of  helmets  in 
different  age  groups.^  When  bicyclists 
treated  in  hospital  emergency  rooms  for 
head  injuries  were  compared  to 
bicyclists  who  sought  care  for  other 
types  of  injuries  at  the  same  emergency 
rooms,  helmet  use  was  associated  with 
a  reduction  in  the  risk  of  any  head 
injury  by  69%,  brain  injury  by  65%,  and 
severe  brain  injiuy  by  74%. 

By  age  group,  this  study  showed  that 
the  reduction  in  the  risk  of  head  injury 
ranged  from  73%  for  children  under  6 
years  to  59%  for  teens  in  the  13-19 
year-old  age  group.*  Based  on  the  results 
of  their  study,  the  authors  concluded 
that  helmets  were  effective  for  all 
bicyclists,  regardless  of  age,  and  that 
there  was  no  evidence  that  children 
younger  than  6  years  need  a  different 
type  of  helmet.  However,  for  children 
^  younger  than  6  years,  there  was  only 
one  helmeted  child  with  a  brain  injury 
(a  concussion),  and  no  helmeted 
children  with  severe  brain  injuries. 
Thus,  the  protective  effects  of  helmets 
on  brain  injuries  and  severe  brain 


'Tinsworth,  Deborah  K..  MS:  Polen,  Curtis;  and 
Cassidy,  Suzanne.  "Bicycle-Related  Injuries:  Injury, 
Hazard,  and  Risk  Patterns."  International  loumal 
for  Consumer  Safety  I  (December  1994):  207-220. 

'Rogers.  Gregory  B.  "The  Characteristics  and  Use 
Patterns  of  Bicycle  Riders  in  the  United  Slates," 
Journal  of  Safety  Research  25  (1994):  83-96. 

'Thompson.  Diane  C.  MS:  Rivara.  Frederick  P.. 
MD,  MPH:  and  Thompson.  Robert  S..  MD. 
"Effectiveness  of  Bicycle  Safety  Helmets  in 
Preventing  Head  Injuries."  Journal  of  the  American 
Medical  Association  276  (December  1996):  1968- 
1973. 

*The  estimated  reduction  in  risk  for  children  6- 
12  years  of  age  was  70%. 


injuries  were  not  calculated  for  this  age 
group. 

A  widely-cited  1989  study,  published 
by  the  same  authors,  found  that  riders 
with  helmets  had  an  85%  reduction  in 
their  risk  of  head  injury,  and  an  88% 
reduction  in  their  risk  of  brain  injury, 
when  compared  to  cyclists  without 
helmets.'  These  results  were  found 
when  patients  who  sought  emergency 
room  care  for  bicycle-related  head 
injuries  were  comp)ared  to  bicyclists  in 
the  community  who  had  crashes, 
regardless  of  injury  or  medical  care.  A 
recent  study  indicated  that  helmets  may 
protect  more  against  head  injuries  than 
against  some  facial  injuries.^ 

3.  The  Children's  Bicycle  Helmet  Safety 
Act  of  1994 

On  Jime  16, 1994,  the  Children's 
Bicycle  Hehnet  Safety  Act  of  1994  (the 
"Act"  or  "the  Bicycle  Hehnet  Safety 
Act")  became  law.  15  U.S.C.  6001-6006. 
The  Act  provides  that  bicycle  helmets 
manufactured  after  March  16, 1995. 
conform  to  at  least  one  of  the  followring 
interim  safety  standards:  (1)  The 
American  National  Standards  Institute 
(ANSI)  standard  designated  as  Z90.4- 
1984,  (2)  the  Snell  Memorial 
Foundation  standard  designated  as  B- 
90,  (3)  the  ASTM  (formeriy  the 
American  Society  for  Testing  and 
Materials)  standard  designated  as  F 
1447,  or  (4)  any  other  standard  that  the 
Commission  determines  is  appropriate. 
15  U.S.C.  6004(a)-{b).  On  March  23, 
1995,  the  Commission  published  its 
determination  that  five  additional 
voluntary  safety  standards  for  bicycle 
helmets  are  appropriate  as  interim 
mandatory  standards.  60  FR  15.231. 
These  standards  are  ASTM  F  1447- 
1994;  Snell  B-90S,  N-94,  and  B-95;  and 
the  Canadian  voluntary  standard  CAN/ 
CSA-D113.2-M89.  hi  that  notice,  the 
Commission  also  clarified  that  the 
ASTM  standard  F  1447  referred  to  in  the 
Act  is  the  1993  version  of  that  standard. 
The  interim  standards  are  codified  at  16 
CFR  1203. 

The  Act  directed  the  Consumer 
Product  Safety  Commission  to  begin  a 
proceeding  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  to: 


'Thompson.  Robert  S.,  MD:  Rivara.  Frederick  P., 
MD,  MPH:  and  Thompson.  Diane  C,  MS.  "A  Case 
Control  Study  of  the  Effectiveness  of  Bicycle  Safety 
Helmets."  The  New  England  Journal  of  Medicine 
320  (May  1989):  1361-1367. 

"Recent  research  indicated  that  helmets  reduced 
the  risk  of  serious  injury  to  the  upper  and  middle 
£ace  by  about  65%.  but  had  no  signiflcant  effect  on 
serious  injury  to  the  lower  face.  Thompson,  Diane 
C.  MS:  Nunn.  Martha  E..  DDS;  Thompson.  Robert 
S..  MD:  and  Rivara.  Frederick  P..  MD.  MPH. 
"Effectiveness  of  Bicycle  Safety  Helmets  in 
Preventing  Serious  Facial  Injury."  Journal  of  the 
American  Medical  Association  276  (December 
1996):  1974-1975. 


a.  Review  the  requirements  of  the   • 
interim  standards  described  above  and 
establish  a  final  standard  based  on  such 
requirements; 

b.  Include  in  the  final  standard  a 
provision  to  protect  against  the  risk  of 
helmets  coming  off  the  heads  of  bicycle 
riders; 

c.  Include  in  the  final  standard 
provisions  that  address  the  risk  of  injury 
to  children;  and 

d.  Include  additional  provisions  as 
appropriate.  15  U.S.C.  6004(c). 

The  Act  provides  that  the  final 
standard  shall  take  effect  1  year  from  the 
date  it  is  issued.  15  U.S.C.  6004(c).  The 
Act  further  provides  that  the  final 
standard  shall  be  considered  to  be  a 
consumer  product  safety  standard 
issued  under  the  CPSA.  Section  9(g)(1) 
of  the  CPSA  provides  that  a  "consumer 
product  safety  standard  shall  be 
applicable  only  to  consumer  products 
manufactured  after  the  effective  date." 
Thus,  the  final  standard,  which  the 
Commission  is  issuing  in  this  notice, 
will  become  effective  March  10, 1999,  as 
to  products  manufactured  after  that 
date.  The  Act  also  provides  that  failure 
to  conform  to  an  interim  standard  shall 
be  considered  a  violation  of  a  consumer 
product  safety  standard  issued  under 
the  Consumer  Product  Safety  Act 
("CPSA"),  15  U.S.C.  2051-2084. 

The  Act  states  that  the  CPSA's 
provisions  regarding  rulemaking 
procedures,  statutory  findings,  and 
judicial  review  (15  U.S.C.  2056,  2058, 
2060,  and  2079(d))  shall  not  apply  to  the 
final  standard  or  its  rulemaking 
proceedine.  15  U.S.C.  6004(c). 

The  final  rule  is  codified  at  16  CFR 
1203  and  will  replace  the  interim 
standards  as  to  bicycle  helmets 
manufactured  on  or  after  March  11, 
1999.  15  U.S.C.  6004(d).  hi  addition,  the 
final  standard  is  also  being  designated 
an  interim  standard,  so  that  firms  %vill 
have  the  option  of  marketing  helmets 
meeting  CPSC's  final  standard  before  its 
effective  date.  Because  providing  this 
additional  interim  standard  is  a 
substantive  rule  that  grants  an 
exemption  or  relieves  a  restriction,  the 
30-day  delay  of  an  effective  date 
otherwise  required  by  5  U.S.C.  553(d)  is 
inapplicable,  and  this  designation  is 
effective  March  10, 1998. 

4.  The  Current  Rulemaking  Proceeding 

The  Commission  reviewed  the  bicycle 
helmet  standards  identified  in  the  Act 
(ANSI,  ASTM,  and  Snell),  as  well  as 
international  bicycle  helmet  standards 
and  draft  revisions  of  the  ANSI,  ASTM 
and  Snell  standards  that  were  then 
under  consideration.  Based  on  this 
review,  the  Commission  developed  a 
proposed  safety  standard  for  bicycle 
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helmets.  59  FR  41.719  (August  15. 
1994). 

The  Commission  received  37 
comments  on  that  proposed  bicycle 
helmet  standard  from  30  individuals 
and  organizations.  After  considering 
these  comments  and  other  available 
information,  the  Commission  proposed 
certain  revisions  to  the  originally 
proposed  standard.  60  FR  62662 
(December  6, 1995). 

In  response  to  the  second  proposal, 
the  Commission  received  31  comments. 
These  comments,  and  additional  data 
that  have  been  received  by  the 
Commission  since  the  second  proposal, 
are  discussed  in  Sections  C-E  of  this 
notice. 

B.  Overall  Description  of  the  Standard 

The  major  features  of  the  standard 
issued  in  this  notice  are  described 
below. 

1.  Impact  Attenuation 

The  standard  estabHshes  a 
performance  test  to  ensure  that  helmets 
will  adequately  protect  the  head  in  a 
collision.  This  test  involves  securing  the 
helmet  on  a  headform  and  dropping  the 
helmet/headform  assembly  to  achieve 
specified  velocities  so  that  the  helmet 
impacts  a  fixed  steel  anvil.  The  helmet 
must  provide  protection  at  all  points 
above  a  line  on  the  helmet  that  has  a 
specified  relation  to  the  headform. 

Under  the  standard,  the  helmet  is 
tested  with  three  types  of  anvils  (flat, 
hemispherical,  and  "curbstone,"  as 
shown  in  Figures  11, 12,  and  13  of  the 
standard).  These  anvils  represent  shapes 
of  surfaces  that  may  be  encountered  in 
actual  riding  conditions. 
Instrumentation  within  the  headform 
records  the  headform 's  impact  in 
multiples  of  the  acceleration  due  to 
gravity  ("g").  Impact  tests  are  performed 
on  different  helmets,  each  of  which  has 
been  subjected  to  one  of  four 
environmental  conditions.  These 
environments  are:  ambient  (room 
temperature),  high  temperature  (117- 
127^),  low  temperature  (1-9°F),  and 
immersion  in  water  for  4-24  hours. 

Impacts  are  specified  on  a  flat  anvil 
from  a  height  of  2  meters  and  on 
hemispherical  and  curbstone  anvils 
from  a  height  of  1.2  meters.  Consistent 
with  the  requirements  of  the  ANSI, 
Snell,  and  ASTM  standards,  the  peak 
headform  acceleration  of  any  impact 
shall  not  exceed  300  g  for  an  adult 
helmet,  the  value  originally  proposed 
for  both  adult  and  child  helmets.  In  the 
revised  proposed  standard,  the 
acceptable  g  value  for  children's 
helmets  was  reduced  to  250  g  and  a 
lower  headform  drop  mass  than  that  for 
adults  was  specified  (3.90  kg).  As 


explained  ia  section  C  of  this  notice, 
however,  the  Final  rule  specifies  that  the 
5-kg  headform  mass  and  the  300-g  peak 
acceleration  criterion  will  apply  to  all 
helmets  subject  to  the  standard,  as 
specified  in  the  original  proposal. 

The  standard  provides  that  a  helmet 
fails  the  performance  test  if  a  failure  can 
be  induced  under  any  combination  of 
impact  site,  anvil  type,  anvil  impact 
order,  or  conditioning  environment 
permissible  under  the  standard.  Thus, 
the  Commission  will  test  for  a  "worst 
case"  combination  of  test  parameters. 
What  constitutes  a  worst  case  may  vary, 
depending  on  the  particular  helmet 
involved. 

2.  Children's  Helmets:  Head  Coverage 

The  standard  specifies  that  helmets 
for  small  children  (under  age  5)  must 
cover  a  lar^r  portion  of  the  head  than 
■  must  helmets  for  older  persons.  A  study 
by  Biokinetics  &  Associates  Ltd.  found 
differences  in  anthropometric 
characteristics  between  young 
children's  heads  and  older  children's 
and  adult's  heads.' 

3.  RetentioB  System 

The  standard  requires  that  helmets  be 
able  to  meet  a  test  of  the  dynamic 
strength  of  the  retention  system.  This 
test  ensures  that  the  chin  strap  is  strong 
'enough  to  prevent  breakage  or  excessive 
elongation  of  the  strap  that  could  allow 
a  helmet  to  come  off  during  an  accident. 

The  test  requires  that  the  chin  strap 
remain  intact  and  not  elongate  more 
than  30  mm  (1.2  in)  when  subjected  to 
a  "shock  load"  of  a  4-kg  (8.8-lb)  weight 
falling  a  distance  of  0.6  m  (2  ft)  onto  a 
steel  stop  anvil  (see  Figure  8).  This  test 
is  performed  on  one  helmet  under 
ambient  conditions  and  on  three  other 
helmets  after  each  is  subjected  to  one  of 
the  different  hot.  cold,  and  wet 
environments. 

4.  Peripheral  Vision 

Section  1203.14  of  the  standard 
requires  that  a  helmet  shall  allow  a  field 
of  vision  of  105  degrees  to  both  the  left 
and  right  of  straight  ahead.  This 
requirement  is  consistent  with  the 
ANSI,  ASTM,  and  Snell  standards. 

5.  Labels  and  Instructions 

Section  1203.6  of  the  standard 
requires  certain  labels  on  the  helmet. 
These  labels  provide  the  model 
designation  and  warnings  regarding  the 
protective  limitations  of  the  helmet.  The 
labels  also  provide  instructions 


'  Heh.  S..  Log  of  ASTM  F08.53  Headgear 
Subcommittee  meeting  held  May  21. 1992.  date  of 
entry  June  17,  1992.  Office  of  the  Secretary,  U.S. 
Consumer  Product  Safely  Commission.  Washington. 
DC  20207. 


regarding  how  to  care  for  the  helmet  and 
what  to  do  if  the  helmet  receives  an 
impact.  The  labels  also  must  carry  a 
warning  that  for  maximum  protection 
the  helmet  mutt  be  fitted  and  attached 
properly  to  the  wearer's  head  in 
accordance  with  the  manufacturer's 
fitting  instructions. 

The  standard  also  requires  that 
helmets  be  accompanied  by  fitting  and 
positioning  instructions,  including  a 
graphic  representation  of  proper 
positioning.  As  noted  above,  the 
standard  has  performance  criteria  for 
the  effectiveness  of  the  retention  system 
in  keeping  a  helmet  on  the  wearer's 
head.  However,  these  criteria  may  not 
be  effective  if  the  helmet  is  not  well 
matched  to  the  wearer's  head  and 
carefully  adjusted  to  obtain  the  best  fit. 

To  avoid  damaging  the  helmet  by 
contacting  it  with  harmful  common 
substances,  the  helmet  must  be  labeled 
vfixh  any  recommended  cleaning  agents, 
a  list  of  any  knowm  common  substances 
that  will  causa  damage,  and  instructions 
to  avoid  contact  between  such 
substances  and  the  helmet. 

6.  Positional  lability  (Roll  Off) 

The  standard  specifies  a  test 
procedure  and  requirement  for  the 
retention  system's  effectiveness  in 
preventing  a  helmet  from  "rolling  off"  a 
head.  The  procedure  specifies  a 
dynamic  impact  load  of  a  4-kg  (8.8-lb) 
weight  dropped  from  a  height  of  0.6  m 
(2  ft)  to  impact  a  steel  stop  anvil.  This 
load  is  applied  to  the  edge  of  a  helmet 
that  is  placed  on  a  headform  on  a 
support  stand  (see  Figure  7).  The  helmet 
fails  if  it  comes  off  the  headform  during 
the  test. 

The  safety  requirements  discussed  in 
paragraphs  (1H6)  above  are  issued 
pursuant  to  the  Bicycle  Helmet  Safety 
Act  and  are  codified  as  Subpart  A  of  the 
Safety  Standard  for  Bicycle  Helmets. 

7.  Certification  Labels  and  Testing 
Program  , 

Under  the  authority  of  section  14(a)  of 
the  CPSA,  the  Commission  is  also 
issuing  certification  testing  and  labeling 
requirements  to  ensure  that  bicycle 
helmets  meet  the  standard's  safety 
requirements.  These  certification 
requirements  are  in  Subpart  B  of  the 
Safety  Standard  for  Bicycle  Helmets  and 
are  discussed  in  section  D  of  this  notice. 

8.  Recordkeeping 

Under  the  authority  of  section  16(b)  of 
the  CPSA.  the  Commission  is  issuing 
requirements  that  manufacturers 
(including  importers)  maintain  records 
of  the  required  certification  testing. 
These  recordkeeping  requirements  are 
found  in  Subpart  C  of  the  Safety 
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Standard  for  Bicycle  Helmets  and  are 
discussed  in  section  E  of  this  notice. 

9.  Interim  Standards 

The  interim  standards,  which  are 
currently  codified  as  16  CFR  1203,  will 
continue  to  apply  to  bicycle  helmets 
manufactured  from  March  16, 1995,  to 
March  11, 1999.  Accordingly,  the 
interim  standards  will  continue  to  be 
codified,  as  Subpart  D  of  the  standard. 
Also,  Subparts  A-C  of  the  standard  are 
being  added  as  an  interim  standard,  so 
that  firms  will  have  the  option  of 
marketing  helmets  meeting  CPSC's  final 
standard  before  its  effective  date. 

C  The  Final  Standard— Comments, 
Responses,  and  Other  Oianges 

This  section  discusses  comments  on 
the  second  proposal,  as  well  as  other 
issues  that  were  dealt  with  in  deciding 
the  requirements  of  the  final  rule. 
Numbers  in  brackets  refer  to  the  number 
assigned  by  the  Commission's  Office  of 
the  Secretary  to  a  comment  on  the 
second  proposal. 

2.  Accident  Scenarios 

Mr.  Frank  Sabatano  (14],  President  of 
the  London  Bridge  BMX  AssodaticHi, 
recommended  that  bike  helmets  be 
constructed  so  as  to  accommodate  more 
serious  accidents  that  might  result  from 
a  child  bicycle  racing  or  jvunping  rather 
than  merely  riding  on  a  f>ath  or  street. 

While  no  helmet  can  protect  against 
every  conceivable  impact,  the  available 
evidence  supports  the  conclusion  that 
helmets  desired  to  meet  the  CPSC 
standard  will  be  very  efiiective  in 
protecting  against  serious  injury  within 
a  wide  range  of  common  bicycle  riding 
conditions.  This  would  include  many  of 
the  impact  conditions  that  could  occur 
during  racing  or  jiunping.  Furthermore, 
a  standard  for  all  bicycle  helmets  has  to  . 
balance  the  benefits  of  more  protective 
helmets  against  the  additional  cost, 
weight,  bulk,  and  discomfort  that  more 
protection  may  impose.  Such 
undesirable  qualities  may  discourage 
many  users  from  wearing  helmets 
designed  to  protect  against  very  severe 
impacts,  which  could  more  than  cancel 
the  effects  of  the  additional  protective 
qualities.  Thus,  the  force  with  which  the 
helmets  are  impacted  in  the  standard's 
performance  test  has  not  been  increased. 

2.  Future  Revisions 

Randy  Swart,  Director  of  the  Bicycle 
Helmet  Safety  Institute  [16],  suggested 
that  the  following  items  be  considered 
as  future  revisions  to  the  CPSC  standard 
as  progress  in  head  protection  research 
continues: 

a.  A  test  that  requires  the  retention 
system  to  be  easily  adjusted  for  good  fit. 


b.  A  test  for  protection  against 
rotational  injury. 

c.  A  test  to  Umit  localized  loads  or 
"point  loading." 

d.  A  test  for  damage  to  the  helmet  by 
hair  oil  or  other  common  consumer 
preparations. 

e.  A  test  of  the  retention  system  after 
impact  to  simulate  field  conditions. 

I.  A  test  to  ensure  that  visors  and 
mirrors  are  shatter-resistant  and  easily 
peel  oR  in  a  crash. 

The  Commission  agrees  that  it  is 
important  to  periodically  review 
research  related  to  improvements  in 
head  protection  to  determine  if 
revisions  should  be  considered  for  the 
CPSC  bicycle  helmet  standard. 

3.  Compliance  With  Third-Party 
Standards  as  Compliance  With  the  Rule 

Jane  McConnack  [7]  requested  that 
the  Commission  ensure  that  bike 
helmets  meet  the  Snell  requirements. 
Norte  Vista  Medical  Center  (15] 
requested  that  helmets  certified  to  the 
Snell  B-95  or  Snell  N-94  standards  be 
considered  to  be  in  compliance  with  the 
mandatory  standard. 

The  Commission  decHnes  to  make 
these  changes.  One  of  the  objectives  of 
the  Bicycle  Helmet  Safety  Act  is  to 
estabU^  a  unified  bicycle  helmet 
standard  that  is  recognized  nationally 
by  all  manufactiuers  and  consumers.  It 
would  defeat  Congress'  intent  to  add 
language  to  the  regulation  stating  that 
certified  conformance  to  any  existing 
voluntary  standard  satisfies  compHance 
with  the  mandatory  rule. 

4.  Scope  of  the  Standard 

a.  Definition  of  "Bicycle  Helmet" 

The  original  proposal  defined  bicycle 
helmet  as  "any  headgear  mariceted  as 
suitable  for  providing  protection  from 
head  injuries  while  riding  a  bicycle." 
The  definition  of  bicycle  helmet  in  the 
second  proposal  included  not  only 
products  specifically  marketed  for  use 
as  a  bicycle  helmet  but  also  those 
products  that  can  be  reasonably  foreseen 
to  be  used  for  that  purpose. 

Bell  Sports  (12)  suggested  that  the 
definition  of  bicycle  helmet  should  not 
include  all  products  with  a  reasonably 
foreseeable  use  as  a  device  intended  to 
provide  protection  from  head  injuries 
while  riding  a  bicycle.  Bell  maintains 
there  are  many  helmets  that  have  a 
foreseeable  use  by  bike  riders  that 
should  not  have  to  be  certified  to  a  bike 
hehnet  standard  [e.g.,  baseball  and  roller 
hockey  helmets). 

The  respondent  suggested  that 
football  helmets,  baseball  batting 
helmets,  and  motorcycle  helmets  will 
also  have  "easily  foreseeable"  uses  as 
bicycle  helmets. 


The  Commission  did  not  intend  for 
the  definition  of  bicycle  helmet  to 
include  football  helmets,  baseball 
batting  helmets,  and  motorcycle  helmets 
that  are  not  marketed  for  use  while 
bicycling.  It  seems  unlikely  that  a 
helmet  that  is  not  marketed  or  promoted 
for  bicycle  use  %vill  have  a  reasonably 
foreseeable  use  as  a  bicycle  helmet. 
Thus,  the  "reasonably  foreseeable" 
language  is  unnecessary.  Therefore,  in 
order  for  the  definition  to  provide  more 
guidance,  the  "reasonably  foreseeable" 
language  has  been  deleted,  and  the 
definition  of  bicycle  helmet  has  been 
changed  to  read:  "Bicycle  helmet  means 
any  headgear  that  either  is  specifically 
marketed  as,  or  imphed  through 
marketing  or  promotion  to  be,  a  device 
intended  to  provide  protection  from 
head  injuries  while  riding  a  bicycle." 

Helmets  specifically  mariLeted  for 
exclusive  use  in  a  designated  activity 
such  as  skateboarding.  roUerblading, 
baseball,  roller  hockey,  etc.,  would  be 
excluded  from  this  definition  because 
the  specific  focus  of  their  marketing 
makes  it  unlikely  that  such  helmets 
would  be  purchased  for  other  than  their 
stated  use.  However,  a  multi-purpose 
helmet — one  mariceted  or  represented  as 
providing  protection  either  during 
general  use  or  in  a  variety  of  specific 
activities  other  than  bicycling — would 
fall  writhin  the  definition  of  bicycle 
helmet  if  a  reasonable  consiuner  could 
conclude,  based  on  the  helmet's 
marketing  or  representations,  that 
bicycling  is  among  the  activities  in 
which  the  helmet  is  intended  to  be 
used. 

In  making  this  determination,  the 
Commission  will  consider  the  types  of 
specific  activities,  if  any,  for  which  the 
helmet  is  marketed,  the  similarity  of  the 
appearance,  design,  and  construction  of 
the  helmet  to  other  helmets  marketed  or 
recognized  as  bicycle  helmets,  and  the 
presence,  prominence,  and  clarity  of 
any  warnings,  on  the  helmet  or  its 
packaging  or  promotional  materials, 
against  the  use  of  the  helmet  as  a  bicycle 
helmet.  The  presence  of  warnings  or 
disclaimers  advising  against  the  use  of 
a  multi-purpose  helmet  during  bicycUng 
is  a  relevant,  but  not  necessarily 
controlling,  factor  in  the  determination 
of  whether  a  multi-purpose  helmet  is  a 
bicycle  helmet.  A  multi-purpose  helmet 
marketed  without  specific  reference  to 
the  activities  in  which  the  helmet  is  to 
be  used  will  be  presumed  to  be  a  bicycle 
helmet. 

b.  Multiple-Activity  Helmets 

Some  commenters  on  the  original 
proposal  recommended  that  the  CPSC 
include  provisions  for  children's  bicycle 
helmets  to  provide  protection  in 


I 

11716  Federal  Register /Vol.  63.  No.  46 /Tuesday.  March  10,  1998 /Rules  and  Regulations 


activities  in  addition  to  bicycling,  such 
as  skateboarding,  skating,  sledding,  and 
the  like.  Two  commenters 
recommended  that  the  CPSC  bike 
helmet  standard  also  apply  to  helmets 
marketed  for  roller  skating  and  in-line 
skating.  Other  comments  stated  that  the 
Commission  should  not  delay 
promulgation  of  the  bike  helmet 
standard  while  multi-activity  issues  are 
explored. 

The  Commission  did  not  propose  that 
the  standard  address  activities  other 
than  bicycling,  because  the  CPSC's 
authority  under  the  Bicycle  Helmet 
Safety  Act  is  to  set  mandatory 
requirements  for  bicycle  helmets. 
Establishing  criteria  for  products  other 
than  bicycle  helmets  would  require  the 
Commission  to  follow  the  procedures 
and  make  the  findings  prescribed  by  the 
CPSA  or  the  Federal  Hazardous 
Substances  Act  ("FHSA"). 

The  National  Safe  Kids  Campaign 
("NSKC")  [221  and  the  Consumer 
Federation  of  America  ("CFA")  [23] 
recognized  that  the  scope  of  the  CPSC 
standard  must  be  for  bicycle  helmets, 
but  requested  the  Commission  to  move 
forward  in  investigating  the  issues 
related  to  multi-activity  helmets.  In  a 
comment  on  the  revised  proposal,  Mr. 
Frank  Sabatano,  President  of  the 
London  Bridge  BMX  Association  [14], 
recommended  that  bicycle  helmets 
should  serve  as  multi-purpose 
protective  devices  for  various  sports 
such  as  bicycle  riding,  bicycle  racing, 
skateboarding,  and  in-line  skating. 

The  Commission  intends  to  monitor 
developments  relevant  to  the  multi- 
activity  issue.  Wheeled  recreational 
activities  such  as  traditional  roller 
skating  and  in-line  skating  are  typically 
conducted  on  the  same  surfaces  as 
bicycling,  and  can  generate  speeds 
similar  to  bicycling.  Therefore,  it  is 
reasonable  to  assume  that  helmets  that 
meet  the  requirements  in  the  CPSC  bike 
helmet  standard  will  also  provide  head 
protection  for  roller/in-line  skating  and 
perhaps  some  other  recreational 
activities.  However,  as  discussed  in  the 
December  6, 1995,  Federal  Register 
notice  on  the  proposed  rule,  the 
Commission  does  not  have  sufficient 
data  on  the  benefits  and  costs  of 
additional  features  directed  at  injuries 
incurred  in  activities  other  than 
bicycling  to  make  the  statutory  findings 
that  would  be  needed  to  issue  a 
requirement  for  such  features  under 
either  the  CPSA  or  FHSA.  Also, 
procedures  in  addition  to  those  required 
by  the  Bicycle  Helmet  Safety  Act  would 
have  to  be  followed.  The  Commission 
does  not  want  to  delay  establishment  of 
a  mandatory  bicycle  helmet  standard  in 
order  to  pursue  rulemaking  for  other 


types  of  helmets.  Accordingly,  the  final 
standard  only  addresses  requirements 
for  bicycle  helmets.  However,  as 
discussed  below,  the  Commission  will 
examine  what  actions  it  could  take  to 
encourage  the  use  of  bicycle  helmets  in 
activities  that  present  head  injury  risks 
similar  to  those  in  bicycling. 

NSKC  [22]  also  unged  the  CPSC  to 
work  with  community-based 
organizations  to  develop  a 
comprehensive  educational  campaign 
regarding  the  importance  of  wearing  a 
federally-approved  bicycle  helmet  when 
participating  in  non-motorized  activities 
other  than  bicycling.  The  Commission 
will  consider  what  activities  are 
appropriate  in  this  regard  when  setting 
its  priorities  for  future  activities. 

5.  Projections 

Projections  on  the  inner  or  outer 
surface  of  a  helmet  can  concentrate 
applied  forces  and  cause  injuries. 
Therefore,  the  revised  proposed 
standard  provided  that  projections  on 
the  outer  surface  would  not  exceed  7 
mm  (0.28  in)  unless  they  break  away  or 
collapse  on  impact  and  that  projections 
on  the  helmet's  interior  not  make 
contact  with  the  headform  during 
testing. 

NSKC  [22]  urged  that  the  Commission 
prohibit  any  external  projections  on 
helmets  intended  for  children.  NSKC 
believes  that  external  projections,  such 
as  visors,  are  unnecessary  components 
of  helmets  intended  for  children. 

With  regard  to  a  possible  hazard  from 
external  projections  on  children's 
helmets,  §  1203.7  of  the  standard 
requires  that  helmets  must  pass  all  tests, 
both  with  and  without  any  attachments 
that  may  be  offered  by  the  manufacturer. 
This  provision,  and  the  requirement  that 
any  external  projections  shall  break 
away  or  collapse,  will  address  the 
potential  hazard  of  external  projections 
on  helmets  intended  for  riders  of  all 
ages.  The  proposed  language  is 
consistent  with  existing  voluntary 
standards,  and  no  changes  were  made  in 
response  to  this  comment. 

SwR]  [2]  remarked  that  the  proposed 
standard  does  not  state  how  to 
determine  if  an  internal  projection 
makes  contact  with  the  headform  during 
testing.  NSKC  [22]  also  suggested  that 
instead  of  requiring  inner  surface 
projections  to  not  exceed  2  mm,  the 
inside  of  the  helmet  should  contain  no 
sharp  edges  or  rigid  internal  projections. 

Aner  considering  these  comments,  the 
Commission  decided  to  revise  the 
section  on  internal  projections  to 
eliminate  the  requirement  that  internal 
projections  not  make  contact  with  the 
headform  during  testing,  while  retaining 
the  requirement  that  such  projection  not 


exceed  2  mm  (0.08  in).  The  purpose  of 
this  section  is  to  prohibit  potentially 
hazardous  projections  but  make  some 
allowance  for  common  helmet 
construction  practices.  The  language 
above  is  consistent  with  Snell  helmet 
standards,  and  the  Commission  is  not 
aware  of  safety  problems  associated 
with  projections  on  helmets  meeting 
existing  standards. 

6.  Requirements  for  Qualities  of  Fitting 
Pads 

NSKC  [22]  urged  the  Commission  to 
include  safety  requirements  for  fitting 
pads  in  the  final  standard.  The 
commenter  asserted  that  since  fitting 
pads  are  often  necessary  to  ensure  a 
secure  fit,  the  standard  should  address 
the  integrity  of  the  materials  used  to 
construct  them,  as  well  as  their 
thickness,  durability,  and  adhesiveness. 

CPSC  staff  has  no  information  that 
long-term  integrity  of  fitting  pads  is  a 
problem  with  helmets  meeting  existing 
standards.  The  interim  mandatory 
standards  have  no  provisions  of  the  type 
suggested  by  the  commenter. 
Introducing  new  requirements  for  fitting 
pads  is  not  essential  at  this  time,  and  no 
change  to  the  proposed  standard  has 
been  made  in  response  to  this  comment. 

7.  Impact  Attenuation  Criteria 
a.  Extent  of  Pt-otection 

The  originally  proposed  CPSC 
standard,  and  current  U.S.  voluntary 
bicycle  helmet  standards,  specified  an 
extent-of-protection  boundary  and  an 
impact  test  line.  The  extent-of- 
protection  boundary  defines  the  area  of 
the  head  that  must  be  covered  by  the 
helmet.  The  impact  test  line  designates 
the  lowest  point  on  the  helmet  where 
the  center  of  an  anvil  may  be  aligned  for 
testing.  The  second  proposal  specified  a 
single  impact  test  line  and  no  extent-of- 
protection  boundary  requirement.  Not 
requiring  specific  helmet  coverage 
allows  manufacturers  the  flexibility  to 
include  desirable  features,  such  as  a 
central  rear  vent,  provided  the  features 
do  not  hinder  the  helmet's  ability  to 
meet  the  impact  requirements  if  tested 
anywhere  on  or  above  the  impact  test 
line.  Accordingly,  the  Commission 
deleted  the  extent-of-protection 
boundary  from  the  revised  proposed 
standard. 

In  commenting  on  the  latter  proposal, 
Snell  [28]  discussed  the  practical 
problems  in  certifying  helmets  when 
only  an  impact  test  line  is  specified. 
Snell  recommended  that  the  standard  be 
amended  to  require  coverage  below  the 
impact  test  line,  particularly  at  the  front 
and  rear  of  a  helmet. 
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The  Commission  disagrees  with  this 
comment.  Coverage  does  not  imply 
impact  protection.  The  only  area  on  the 
helmet  required  to  pass  impact 
protection  requirements  is  the  area 
above  the  impact  test  line.  Therefore,  it 
is  uimecessary  to  specify  additional 
coverage  below  the  test  line. 

The  manufacturers  of  the  Protective 
Headgear  Manufacturing  Association 
("PHMA")  [29]  reported  that  they 
believed  the  proposed  CPSC  standard 
requires  coverage  at  the  rear  of  the  head 
lower  than  any  other  standard.  They 
stated  that  they  are  not  aware  of  any 
studies  indicating  that  lower  coverage  at 
the  rear  is  warranted.  They  also  stated 
their  concern  that  the  helmet-wearing 
public  will  not  piuchase  helmets  that    . 
are  perceived  to  be  more  "clunky"  or 
"bulbous,"  and  that  helmets  with 
extended  coverage  are  likely  be  so 
perceived.  Mr.  Becker  of  Snell  [28] 
stated  that  the  CPSC-proposed  coverages 
are  more  extensive  than  any  current 
U.S.  standard,  except  for  Snell's  B-95 
and  N-94  helmet  standards.  He  stated 
that  unless  the  CPSC  coverage  is 
changed,  many  contemporary  helmet 
models  that  have  protected  their 
wearers  from  lifia-threatening  injury  will 
disappear  from  the  market.  Snell  luged 
that  the  CPSC  adopt  the  coverage 
described  in  the  ASTM  F1447-94  or 
Snell  B-90  standards.  According  to  this 
commenter,  these  coverages  reflect  the 
current  state  of  the  industry  and  should 
be  expected  of  every  bicycle  helmet. 

The  proposed  CPSC  impact  test  line  is 
not  lower  at  the  rear  of  the  helmet  than 
all  other  standards.  The  proposed  CPSC 
impact  test  line  is  somewhat  lower  at 
the  rear  of  the  helmet  than  the  impact 
test  lines  in  the  Snell  B-90  and  ASTM 
F1447  standards.  However,  the  CPSC 
line  is  higher  at  the  rear  of  the  helmet 
than  the  impact  test  lines  in  the 
following  interim  mandatory  standards: 
Snell  B-95  and  N-94.  CAN/CSA- 
D113.2,  and  ANSI  Z90.4-1984. 

CPSC  is  aware  of  two  studies  that 
show  that  it  is  not  uncommon  for 
helmets  involved  in  accidents  to  suffer 
impacts  at  the  rear  portion  of  the 
helmet.  A  Bell  Sports  study  of  1100 
helmets  involved  in  accidents  found 
that  26%  of  the  impacts  were  at  the  rear 
of  the  helmet  and  that  the  majority  of 
these  rear  impacts  occurred  within  50 
mm  of  the  bottom  edge  of  the  helmet.  '^ 
Another  study,  by  Technisearch  of 
Australia,  examined  the  effect  of 
lowering  the  impact  test  line  from  the 
Snell  B--90  standard  to  the  impact  test 
hues  in  the  Snell  B-95  and  N-94 


standards."  The  Technisearch  study 
was  based  on  examinations  of  104 
bicycle  helmets  whose  wearers 
sustained  impacts  to  the  head  during 
accidents.  The  study  concluded  that  the 
B-90  standard  test  line  would  have 
provided  coverage  for  51%  of  the 
impacts.  The  impact  test  line  of  the  B- 
95  standard  would  provide  coverage  for 
65%  of  the  impacts.  The  increase  from 
51%  to  65%  was  represented  by  20 
additional  impact  sites  that  would  fall 
within  the  area  of  the  B-95  coverage, 
including  8  impact  sites  at  the  rear 
portion  of  the  helmet. 

One  of  the  directions  of  the  Children's 
Bicycle  Helmet  Safety  Act  is  to  include 
provisions  from  existing  appropriata 
standards  for  adoption  in  Uie  filial  CPSC 
standard.  The  CPSC  impact  test  line  is 
a  reasonable  requirement  that  will 
improve  the  protective  characteristics  of 
helmets  overall,  while  falling  within  test 
lines  of  established  North  American 
bicycle  helmet  standards. 

b.  Distance  Between  Impacts 

A  commenter  on  the  original  proposal 
recommended  revising  the  minimum 
distance  between  impact  sites  from  the 
originally  proposed  "one  fifth  the 
circumference  of  the  helmet"  to  120 
mm.  The  Commission  believed  that  120 
mm  allows  sufficient  distance  to 
minimize  the  effiects  of  impact  site 
proximity  and  provides  a  more 
straightforward  measurement  than  the 
original  one-fifth  circiunference  criteria. 
Accordingly,  the  Commission  adopted 
this  recommendation  in  the  revised 
proposal. 

Two  commenters  on  the  revised 
proposal  (27  and  29]  recommended  a 
minimum  distance  between  impacts  of 
150  mm,  or  about  6  inches.  One  of  these 
commenters  stated  that  the  CPSC  made 
the  minimum  distance  shorter  than 
those  in  volxmtary  standards. 

The  Commission  selected  the  120-mm 
impact  spacing  based  on  recently 
balloted  ASTM  headgear  standards.  The 
Snell  B-95  standard  also  specifies  a 
minimum  impact  separation  of  120  mm. 
This  distance  is  consistent  with  the 
Snell  B-90  specification  of  Vsth  the 
maximum  helmet  circiunference.  if 
calculated  for  smaller  helmets.  A 
minimum  impact  spacing  of  150  mm 
would  hmit  flexibility  in  choosing 
impact  sites,  especially  on  smaller 
helmets.  Therefore,  no  change  to  the 
proposed  rule  was  made  in  response  to 
this  comment. 


'"Dean  FUhar  and  Terry  Stem.  "Helmets  Work!." 
Bell  Sports,  Inc..  AAAM/IRCOBI  Conference.  Lyon, 
France  (September  1994). 
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Engineering  It  ScientiSc  Services  (Angust  1994). 


c.  Impact  Velocity  Tolerance 

The  University  of  Southern 
CaUfomia's  Head  Protection  Research 
Ub  ("USC-HPRL")  18]  suggested  that 
the  tolerance  for  the  impact  velocity  be 
changed  from  ±3%  to  -0%  to  +5%  to 
ensure  that  impact  testing  is  done  at  no 
less  than  the  specified  velocity. 

The  difiierence  between  tolerances  of 
±3%  and  -0%,  +5%  has  little  practical 
significance  for  a  300-g  criterion.  Since 
the  commenter's  suggestion  would  not 
produce  a  significant  safety  benefit,  the 
Commission  made  no  change  to  the 
proposed  rule  in  this  regard. 

d.  Other  Requirements  for  Children's 
Helmets:  Peak-G  Value  and  Drop  Mass 

One  of  the  provisions  of  The 
Children's  Bicycle  Helmet  Safety  Act  of 
1994  is  that  the  Commission  include  in 
the  final  CPSC  standard  provisions  that 
address  the  risk  of  injury  to  children. 
This  does  not  require  that  children's 
helmets  be  subject  to  requirements  that 
differ  from  those  for  adults'  helmets;  it 
requires  only  that  the  final  standard  be 
appropriate  for  children's  helmets.  The 
issue  of  whether  special  standard 
provisions  for  young  children's  helmets 
are  needed  has  been  debated  for  several 
years  by  head  protection  experts. 

A  young  child's  skull  has  different 
mechanical  properties  than  the  skull  of 
an  older  diild  or  adult.  These 
di^rences  are  especially  evident  for 
children  under  the  age  of  5  years.  Their 
skulls  have  a  lower  degree  of 
calcification,  making  them  more  flexible 
than  adult  skulls.  During  an  impact  to 
the  head,  the  increased  skull  flexibiUty 
results  in  a  greater  transfer  of  kinetic 
energy  from  the  impact  site  to  the  brain 
tissue.  Besides  the  different  mechanical 
properties,  the  mass  of  a  young  child's 
head  is  also  different  from  that  of  a  more 
mature  person's  head.  Studies  show  that 
the  head  mass  of  children  under  the  age 
of  5  years  ranges  from  approximately  2.8 
to  3.9  kg.  This  mass  is  lower  than  the 
5-kg  test  headform  mass  specified  in 
ciUTent  U.S.  bicycle  helmet  standards. 

The  Commission  first  proposed  a 
safety  standard  for  bicycle  helmets  on 
August  15, 1994.  In  that  proposal,  the 
only  special  provision  for  helmets  for 
children  under  5  years  was  an  increased 
area  of  head  coverage.  On  December  6. 
1995.  however,  the  Commission 
proposed  special  provisions  for 
headform  mass,  peak-g  Umit,  and  head 
coverage  for  bicycle  helmets  for 
children  under  5  years.  The  special 
children's  provisions  were  based  on  the 
ongoing  work  of  voluntary  standards 
organizations  and  proposals  at  that  time 
in  the  technical  literature.  The  following 
comparison  shows  the  CPSC-proposed 
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test  parameters  for  helmets  for  children 
under  5  years  and  for  helmets  for  older 
persons. 


Mass  of  test 
headform. 

Paak-g  limit . 

Headcov- 
6faQe. 


Under  5 


3.9  kg 

250-g  

More  coverage  at 

rear  and  sides  of 

head. 


5  and 
older 


5.0  kg 
300^ 


The  proposal  for  increased  head 
coverage  of  children's  helmets  is 
relatively  uncontroversial,  and  the  final 
rule  contains  this  requirement. 
However,  the  Commission  has 
reassessed  the  proposed  headform  mass 
aAd  [)eak-g  requirements.  The 
Commission's  conclusions  are  discussed 
in  detail  below. 

A  few  respondents  to  the  proposed 
rule  |8, 16]  supported  the  lower  mass 
and  lower  peax-g  provisions,  believing 
that  they  will  lead  to  an  improvement 
in  head  protection  for  small  children. 
One  of  these  respondents,  however, 
urged  the  Commission  to  consider  the 
most  recent  research  on  this  subject 
before  including  the  special  provisions 
in  a  final  standard.  One  respondent  |12] 
favored  a  reduced  headform  mass 
provision,  but  did  not  recommend  a 
reduced  peak-g  provision,  stating  that  it 
could  result  in  a  helmet  with  a  lower 
margin  of  safety. 

Several  respondents  (3,  4,  6,  9, 10, 13, 
15.  18, 19,  27,  28,  29,  30]  questioned 
whether  it  is  advisable  to  move  forward 
with  the  provisions  of  a  reduced-mass 
headform  and  a  lower  limit  for  peak 
acceleration.  Some  respondents 
suggested  that  special  children's 
provisions  should  not  be  adopted  since 
studies  show  that  children's  helmets  as 
they  exist  today  provide  excellent 
protection. 

Studies  by  researchers  at  the 
Harborview  Injury  Prevention  and 
Research  Center  have  shown  that 
bicycle  helmets  that  meet  existing 
standards  are  effective  in  protecting 
against  serious  head  and  brain 
injuries.'^  One  of  the  items  analyzed  in 
the  most  recent  Harborview  study  was 
whether  the  protective  effects  of  bicycle 
helmets  vary  by  the  age  of  the  user.  For 
four  age  groups  of  riders,  they  estimated 
the  protective  effect  of  helmets  against 


'^Thompson.  Robert  S..  MD;  Rivara,  Frederick  P. 
MD,  MPH:  and  Thompson.  Diane  C.  MS  "A  Case 
Control  Study  of  the  Effectiveness  of  Bicycle  Safety 
Helmets."  The  New  England  Journal  of  Medicine 
320  (May  1989):  1361-1387.  Thompson,  DUne  C. 
MS;  Rivara.  Frederick  P.  MD.  MPH;  and  Thompson, 
Robert  S..  MD.  "Effectiveness  of  Bicycle  Safety 
Helmets  in  Preventing  Head  Injuries."  loumal  of  the 
American  Medical  Association  276  (December 
1996):  1968-1973. 


three  levels  of  injury  listed  in  order  of 
increasing  severity:  (1)  head  injury,  (2) 
brain  injury,  and  (3)  severe  brain  injury. 

Due  to  the  small  number  of  helmeted 
case  subjects  that  suffered  brain  injury 
and  severe  brain  injury,  Harborview 
researchers  could  not  estimate  the 
protective  effect  of  helmets  against  these 
injuries  for  the  under  6-year-old  age 
group.  Accordingly,  the  Commission 
has  not  relied  on  this  study  in  its 
consideration  of  whether  special 
requirements  are  needed  for  children's 
helmets.  However,  one  of  Harborview's 
overall  conclusions  was  that  helmets  are 
eniective  for  all  bicyclists,  regardless  of 
age,  and  that  there  is  no  evidence  that 
children  younger  than  6  years  need  a 
different  type  of  helmet. 

The  Commission  requested  technical 
views  on  this  issue  from  Barry  Myers, 
M.D.,  Ph.D.  Associate  Professor, 
Department  of  Biomedical  Engineering, 
Duke  University.  In  his  report,'^  Dr. 
Myers  explains  that  such  modifications 
of  the  standard  should  be  considered 
only  if  it  can  be  shown  to  improve  the 
protective  qualities  of  helmets. 
Improvements  may  be  shown  by 
epidemiological  or  biomechanical 
evidence.  However,  considering  the 
degree  of  head  injury  protection 
provided  by  current  helmets, 
incremental  improvement  would  be 
dinicult  to  detect,  even  with  a  large 
epidemiological  study. 

From  a  biomechanical  perspective,  it 
is  important  to  assess  how  changes  in 
test  headform  mass  and  peak-g  criteria 
would  affect  helmet  design  and 
protective  capability.  This  can  be  done 
by  examining  how  a  helmet  functions  to 
protect  the  head  in  an  impact. 

The  helmet  has  a  crushable  liner 
typically  made  of  expanded  polystyrene 
foam.  If  the  liner  is  crushed  as  the  head 
presses  against  the  inside  of  the  helmet 
during  impact,  the  liner  allows  the  head 
to  stop  over  a  longer  distance  and  time 
than  would  otherwise  be  the  case.  This 
reduces  the  transfer  of  energy  to  the 
head,  thereby  reducing  the  risk  of 
injury. 

The  degree  to  which  the  liner  resists 
being  crushed  also  affects  the  helmet's 
protective  qualities.  For  a  given  impact, 
a  helmet  liner  that  is  too  soft  will 
"bottom  out,"  thereby  losing  its 
protective  ability  to  allow  relative 
movement  between  the  head  and  the 
object  being  impacted.  Conversely,  a 
liner  that  is  too  hard  will  not  allow 
sufficient  crushing  to  adequately  protect 
the  head.      1 

"Myers.  Barry,  M.D.,  Ph.D.  "An  Evaluation  of  A 
Helmet  Standard  for  Children,"  Report  to  the  U.S, 
Consumer  Product  Safety  Commission  (July  1997). 


Proponents  of  special  provisions  for 
young  children's  helmets  believe  that 
these  helmets  should  be  tested  under 
different  test  parameters  than  helmets 
intended  for  older  persons.  The  current 
test  parameters  are  based  primarily  on 
adult  head  injury  tolerance  and  on  a 
headform  marss  Uiat  is  approximately 
that  of  an  adult  head.  Supporters  of 
special  provisions  contend  that  these 
adult  test  parameters  result  in  a  helmet 
with  a  liner  that  is  too  stiff  to  optimally 
protect  a  young  child's  head.  By  using 
a  headform  weight  that  better  represents 
a  young  child's  Dead  (e.g.,  3.9  kg),  and 
reducing  the  allowable  peak-g,  helmets 
would  need  to  be  designed  with  a  lower 
density  ("less  stifF')  liner  to  further 
lessen  the  impact  transmitted  to  the 
head. 

A  simple  way  to  examine  the  effiact  of 
changing  headform  mass  and  the  peak- 
g  criterion  is  to  model  the  helmet  as  a 
spring  and  apply  the  one-dimensional 
spring-mass  impact  formulas  shown 
below.  This  approach  is  discussed  by 
both  Dr.  Myers  and  by  Mr.  Jim  Sundahl, 
Senior  Engineer  with  Bell  Sports,  in  his 
response  to  the  proposed  rule  [12]. 


^'^^^W^ 


^peak 


=  Vo^ 


(1) 


(2) 


Where: 

apeak  =  peak  acceleration  (peak-g] 
Vo  =  impact  velocity 
k  =  liner  stiffness 
m  =  headform  mass 

Xpe«k  =  required  stopping  distance  (liner 
thickness) 

If  the  value  for  headform  mass  m  is 
reduced  in  Equation  (1),  the  value  for 
Uner  stiffiiess  k  must  be  reduced  to 
achieve  the  same  peak-g  at  the  same 
impact  velocity.  This  means  that  if  a 
helmet  that  meets  the  standard's  criteria 
with  a  5-kg  headform  did  not  meet  the 
peak-g  requirement  using  a  Ughter 
headform,  the  helmet  liner  would  need 
to  be  made  softer  so  more  crushing  of 
the  liner  could  occur. 

If  the  value  for  peak  acceleration  apemk 
is  reduced  in  Equation  (1),  and  the  other 
variables  are  held  constant,  the  value  for 
liner  stiffness  k  again  must  be  reduced. 
Thus,  a  helmet  that  could  not  comply 
with  a  reduced  peak-g  criterion  also 
would  need  a  softer  liner  to  allow  more 
crushing.  Equation  (2)  shows  that,  with 
a  decreased  liner  stiffiiess,  a  greater 
percentage  of  the  available  crush 
distance  will  be  used  during  impact. 

The  biomechanical  analysis  shows 
that,  for  impact  conditions  that  do  not 
result  in  complete  compression  of  the 
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helmet's  liner,  it  is  possible  to  lessen  the 
impact  energy  transmitted  to  the  head 
(and  reduce  the  risk  of  injury)  by 
reducing  the  sti^ess  of  the  liner. 
However  as  the  impact  energy  increases, 
a  helmet  with  a  softer  liner  will  bottom 
out  (crush  beyond  its  protective 
capacity)  under  less  severe  conditions 
than  a  helmet  with  a  more  rigid  liner  of 
the  same  thickness.  To  compensate,  the 
softer  helmet  would  have  to  be  made 
thicker  to  prevent  bottoming  out. 
However,  there  is  a  limit  to  how  thick 
a  helmet  can  be  before  it  is  no  longer 
practical  or  appealing  to  the  user. 
Therefore,  the  goal  of  helmet  design  is 
to  optimize  liner  density  and  thickness 
to  protect  against  the  widest  range  of 
impact  conditions  and  still  have  a 
product  people  will  use. 

The  biomechanical  analysis  suggests 
that  reducing  the  liner  stiffness  could 
have  both  a  positive  and  a  negative 
influence  on  the  protection  provided  by 
helmets  under  existing  criteria. 
Therefore,  it  is  necessary  to  also 
examine  available  epidemiological  data 
that  relate  to  this  issue.  Decreasing  the 
liner  stifhiess  would  benefit  those  who 
experience  injuries  with  minimal  or  no 
liner  deformation  of  current  helmets. 
However,  a  decrease  in  liner  stifhiess 
could  increase  the  number  of  head 
injiuies  that  occur  during  more  severe 
impacts  that  cause  the  helmet  liner  to 
bottom  out. 

To  learn  the  effect  on  the  level  of 
protection  offered  by  softer  helmet 
liners  for  children  under  5,  two 
questions  would  need  to  be  answered: 

1.  Are  children  suffering  head  injuries 
with  minimal  or  no  deformation  of 
current  helmet  liners? 

2.  Are  children  suffering  head  injuries 
with  a  bottomed-out  liner? 

Unfortunately,  currently  available 
information  does  not  answer  either  of 
these  questions.  Therefore,  it  is 
uncertain  whether  young  children 
would  benefit  from  special  provisions 
for  headform  mass  and  peak-g. 

The  only  known  study  to  examine  the 
relationship  between  helmet  damage 
and  head  injury  was  completed  in  1996 
by  the  Snell  Memorial  Foundation  and 
the  Harborview  Injiuy  Prevention  and 
Research  Center.'*  Of  those  bicycle 
helmets  collected  from  individuals  (of 
various  ages)  who  went  to  a  hospital, 
40%  of  the  helmets  had  no  deformation, 
14%  had  significant  damage  in  which 
the  helmet  was  approaching  a  bottomed- 
out  condition,  and  7%  of  the  helmets 
had  catastrophic  damage.  The  data  were 


"Rivara,  Frederick  P.,  MD.  MPH.  Thompson. 
Diane  C,  MS.  Thompson,  Robert  S.,  MD 
"Circumstances  and  Severity  of  Bicycle  Injuries,' 
Snell  Memorial  Foundation/Haxborview  Injury 
Prevention  and  Research  Center  (1996). 


not  presented  specifically  for  the  under- 
5  age  group  or  any  other  specific  age 
group.  The  study  showed  that  there  was 
a  risk  of  head  and  brain  injury  even 
with  no  or  minimal  helmet  damage.  The 
risk  of  injury  increased  moderately  as 
the  severity  of  helmet  damage  increased, 
imtil  catastrophic  damage  was  reached. 
As  expected,  the  risk  of  head  and  brain 
injury  jiunped  dramatically  when  a 
helmet  was  damaged  catastrophically. 
This  study  suggests  that  if  helmets  for 
all  ages  were  designed  with  softer  liners, 
there  is  a  potential  to  both  improve  the 
protection  for  lower-severity  impacts 
and  increase  the  risk  of  injury  at  the 
higher-severity  impacts. 

Since  the  risk  of^injury  rises 
dramatically  with  catastrophic  helmet 
damage,  and  current  helmets  are 
effective  in  reducing  the  risk  of  head 
and  brain  injiuies,  it  would  be 
imprudent  to  require  softer  helmet 
liners  for  bicyclists  of  all  ages.  The 
available  data  are  insufficient  to 
determine  that  such  a  change  would 
increase  overall  protection.  When 
focusing  on  the  age  range  of  under  5 
years,  currently  available  information  is 
even  more  sparse.  Therefore,  if  helmets 
for  children  under  age  5  were  made 
with  softer  liners,  there  are  insufficient 
data  to  estimate  either  (1)  the  level  of 
protection  that  might  be  gained  at  the 
lower-severity  impacts  or  (2)  the 
protection  that  might  be  lost  at  the 
severe  impact  conditions  that 
completely  crush  the  liner. 

For  the  reasons  discussed  above,  the 
Commission  did  not  include  special 
provisions  in  the  final  standard  for 
headform  mass  and  peak-g  criteria  for 
young  children's  helmets.  There  are 
insufficient  data  to  justify  the  changes, 
and  these  changes  could  provide  less 
protection  in  the  most  serious  impacts. 
However,  should  futiu«  studies  provide 
evidence  that  young  children,  or 
bicyclists  of  any  age,  could  benefit  from 
decreased  liner  stiffness,  the 
Commission  could  consider  revisions  to 
the  bicycle  helmet  standard  at  that  time. 

8.  Impact  Attenuation  Test  Rig 

a.  Type  of  Test  Rig 

The  originally  proposed  CPSC 
standard  and  the  current  interim 
mandatory  standards  allowed  the  use  of 
either  a  wire-  or  rail-guided  impact  test 
rig.  In  the  revised  proposal,  the 
Commission  specified  only  the  monorail 
test  rig,  to  avoid  the  possibility  that 
different  results  would  be  obtained  with 
the  two  types  of  test  rigs; 

Some  helmet  manufacturers  [5,  29, 
30],  and  the  Snell  Memorial  Foundation 
[28],  disagreed  with  the  specification  of 
the  monorail  type  of  impact  test  rig. 


Commenters  stated  that  guidewire  rigs 
were  more  widely  used  in  the  industry. 
Some  commenters  claimed  that  since 
there  is  no  evidence  that  directly 
correlates  monorail  with  guidewire  rig 
results,  many  firms  would  be  forced  to 
buy  monorail  rigs  to  address  liability 
concerns.  Trek  [5]  stated  that  the  burden 
of  this  expense  may  require  additional 
analysis  of  the  financial  impact  to  small 
business,  as  required  by  the  Regulatory 
Flexibility  Act.  Snell  wrote  that 
guidewire  rigs  have  proven  reliable, 
efficient,  and  highly  repeatable.  They 
are  less  expensive  to  install  than 
monorail  devices,  and  they  are  easier  to 
maintain.  Snell  stated  that  there  is  no 
demonstrated  improvement  associated 
with  the  monorail  rig  in  testing 
reliability  and  capability.  Most 
commenters  suggested  that  the 
Commission  allow  both  monorail  and 
guidevdre  rigs. 

To  respond  to  this  issue,  the  CFSC's 
staff  initiated  a  seven-l&boratory 
comparison  test  program.  The  main 
purpose  of  the  study  was  to  determine 
if  there  are  statistically  significant  mean 
diffierences  in  test  results  when  using 
monorail  and  guidewire  test  rigs  under 
standardized  testing  conditions. 

Seven  laboratories  participated  in  the 
test  program,  including  the  CPSC  lab. 
Five  of  the  laboratories  tested  on  both 
monorail  and  guidewire  rigs.  Two 
laboratories  only  tested  on  monorail 
rigs.  Three  different  helmet  models  were 
used.  Each  helmet  was  impacted  twice, 
once  at  the  rear  of  the  helmet  and  once 
near  the  crown.  Tests  were  conducted 
using  flat  and  curbstone  anvils,  and  all 
testing  was  performed  with  ambient- 
conditioned  helmets.  This  experiment 
allowed  the  analysis  of  the  effect  of  the 
following  variables:  rig  type,  anvil  type, 
helmet  model,  laboratory,  anvil  impact 
sequence,  and  impact  location. 

The  statistical  analysis  of  the 
interlaboratory  results  showed  that  for 
the  majority  of  variable  combinations, 
the  choice  of  test  rig  did  not  have  an 
appreciable  effect  on  test  results. 
However,  on  the  Model  I  helmets,  and 
only  when  the  second  impact  was  on 
the  curbstone  anvil,  the  monorail 
showed  a  significantly  higher  mean 
logarithm  for  peak-g  readings  summed 
across  laboratories  having  both  types  of 
test  rigs.  For  reasons  completely 
unrelated  to  these  test  results,  a 
curbstone  impact  in  combination  with 
another  impact  on  any  single  test  helmet 
is  no  longer  permitted  in  the  final 
standard.  Since  the  interlaboratory  data 
(summed  across  the  laboratories  that 
used  both  types  of  test  rigs)  show  no 
significant  differences  between 
guidewire  and  monorail  rigs  under  test 
conditions  within  those  allowed  in  the 
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Rnal  standard,  the  standard  allows 
either  type  of  rig  to  be  used  for  impact 
attenuation  testing. 

Over  the  last  15-20  years,  voluntary 
standards  in  the  U.S.  have  allowed  both 
monorail  and  guidewire  types  of  test 
rigs.  Both  types  of  test  rigS  have  been 
used  extensively  in  independent  test 
laboratories  and  in  manufacturers'  in- 
house  test  facilities.  The  Snell  Memorial 
Foundation,  one  of  the  established 
helmet  test  organizations  in  the  U.S., 
uses  guidewire  rigs  to  test  conformance 
to  their  standards.  The  Commission  has 
no  evidence  that  the  allowance  of  both 
types  of  test  rigs  in  voluntary  standards 
has  resulted  in  a  compromise  of  safety 
for  bicycle  helmet  users. 

For  the  reasons  discussed  above,  the 
Commission  concludes  that  both  types 
of  rigs  are  suitable  for  impact 
attenuation  testing.  Therefore,  the  final 
CPSC  standard  specifies  that  either  a 
monorail  or  a  guidewire  test  rig  may  be 
used. 

b.  Acciu^cy  Check 

After  evaluating  the  results  of  the 
multi-lab  testing,  the  Commission 
concluded  that  the  instrument  system 
check  procedure  should  include  a 
procedure  for  calibrating  the  accuracy  of 
a  test  rig.  Therefore,  the  hnal  rule 
includes  a  precision  and  accuracy 
procedure,  so  that  laboratories  can 
verify  that  their  test  equipment  is 
recording  accurately.  The  procedure 
requires  that  an  aluminum  sphere 
(spherical  impactor)  of  a  specified 
dimension  be  dropped  with  a  certain 
impact  velocity  onto  a  Modular 
Elastomer  Programmer  (MEP).  A  MEP  is 
a  cylindrical  pad  of  polyurethane  rubber 
that  is  used  as  a  consistent  impact 
medium  for  the  systems  check 
procedure.  Pre-test  and  post-test 
impacts  on  an  MEP  to  verify  system 
recording  is  a  standard  practice  of 
bicycle  helmet  test  labs.  All  recorded 
impacts  must  fall  within  the  range  of 
380  g  to  425  g.  In  addition,  the 
di^erence  between  the  high  and  low 
values  of  the  three  recorded  impacts 
must  not  be  greater  than  20  g. 

The  range  of  380  g  to  425  g  represents 
an  allowable  tolerance  of  about  10%. 
The  interlaboratory  testing  showed  this 
tolerance  to  be  attainable  between 
laboratories.  However,  test  experience 
shows  that  even  greater  precision  can  be 
obtained  for  the  systems  check 
procedure  within  a  given  laboratory. 
The  test  data  from  the  interlaboratory 
study  show  that  a  target  range  of  380  g 
to  425  g  and  a  precision  range  of  20  g 
can  be  achieved. 


c.  Test  Headform  Characteristics 

SwRI  [#2|  suggested  that  a  more 
appropriate  value  for  the  lower  limit  on 
the  resonant  frequency  of  the  headform 
material  should  be  2000  hz  instead  of 
3000  hz. 

The  important  conditions  for  the  test 
headforms  are  the  material  specification 
and  the  dimensions  defined  by  the  draft 
ISO/DIS  6220-1983  standard."  This 
goal  is  accomplished  by  stating  that  the 
headforms  shall  be  rigid  and  be 
constructed  of  K-1 A  magnesium  alloy. 
Test  experience  shows  that  headforms 
meeting  this  description  will  not  exhibit 
resonant  frequencies  that  will  interfere 
with  proper  data  collection.  Therefore, 
§  1203.9  has  been  changed  to  delete 
reference  to  any  lower  limit  on 
resonance  frequencies.  The  proposal 
also  stated  that  another  "functionally 
equivalent"  metal  could  be  used  as  the 
headform  material.  This  alternative  has 
been  eliminated  in  the  final  rule  to 
specify  the  headform  apparatus  as 
precisely  as  possible  and  ensure  against 
the  use  of  materials  that  may  influence 
the  test  results. 

Dr.  Richand  Snyder,  President  of  the 
George  Snively  Research  Foundation 
[19],  referenced  two  studies  that  related 
helmet  fit  to  head  size  and  shape.  The 
first  study  was  conducted  by  Dr.  Bruce 
Bradtmiller  of  the  Anthropometry 
Research  Project,  Inc.  Dr.  Bradtmiller 
also  responded  to  the  proposed  rule 
[20].  He  concluded  that,  for  proper 
child-helmet  sizing,  head  breadth  and 
length  variables  were  more  accurate 
guides  than  using  age  or  head 
circumference.  Dr.  Bradtmiller  urges 
caution  in  basing  the  CPSC's  rules  for 
children's  helmets  on  the  draft  ISO  DIS 
6220-1983  Standard  for  test  headforms. 
The  study  shows  variation  in  the  ratio 
of  head  length  to  head  breadth.  This 
ratio  was  found  to  be  the  prime 
determinant  for  helmet  fit.  The  ISO 
standard,  however,  maintains  a  constant 
head  breadth/length  ratio.  A  second 
study  also  concluded  that  head 
circumference  was  not  always  a  good 
indicator  for  helmet  fit. 

ISO  headfiorms  are  the  established 
norm  for  headgear  testing  in  the  U.S.. 
Canada,  Europe,  and  Australia.  No  other 
system  of  headforms  is  currently 
available  that  can  be  shown  to  prevent 
more  injuries.  Therefore,  the 
Commission  is  retaining  the  ISO 
headform  specification  in  the  final 
CPSC  standard.  However,  the 


"Although  the  draft  ISO/DIS  6220-1983 
standard  was  never  adopted  as  an  international 
standard,  it  has  become  a  consensus  national 
standard  because  all  recent  major  voluntary 
standards  used  in  the  United  States  for  testing 
bicycle  helmet!  establish  their  headform 
dimensions  by  referring  to  the  draft  ISO  standard. 


Commission's  staff  will  stay  current  on 
developments  of  test  procedures  and 
equipment  that  could  lead  to 
improvements  in  general  helmet  fit  and 
in  improvements  that  make  it  easier  to 
fit  and  adjust  helmets,  especially  for 
children.  I  ' 

d.  Alignment  of  Anvils 

The  Commission  amended 
§  1203.17(a)  to  specify  that  the  center  of 
the  anvil  must  be  aligned  with  the 
center  vertical  axis  of  the  accelerometer. 
This  describes  the  already  standard 
operating  procedure  for  bicycle  helmet 
testing  and  is  meant  to  prevent 
impacting  helmets  on  the  "comers"  of 
anvils. 

e.  Definition  of  "Spherical  Impactor" 

SwRI  [2]  suggested  that  it  is  more 
important  to  specify  a  5-kg  combined 
drop  mass  for  the  spherical  impactor 
and  the  drop  assembly  than  to  specify 
a  4-kg  mass  for  the  impactor  itself. 

The  Commission  has  adopted  this 
suggestion.  The  more  precise 
specifications  for  a  spherical  impactor 
for  use  as  a  system  check  device  are 
now  in  §  1203.17(b)(1),  under  the 
systems  check  procedure. 

9.  Impact  Attenuation  Test  Procedure 

a.  Anvil  Test  Schedule  and  Use  of 
Curbstone  Anvil 

Six  respondents  [5, 12,  27,  29.  30.  and 
31]  submitted  comments  requesting 
changes  to  the  test  schedule  in  §  1203.13 
regarding  the  use  of  the  curbstone  anvil. 
All  of  the  respondents  expressed 
concern  over  using  two  curbstone 
impacts  on  a  single  helmet.  As 
proposed,  §  1203.3(d)  and  Table  1203.13 
did  not  define  the  conditions  of  the 
fourth  impact  on  a  helmet.  The  fourth 
impact  in  the  proposed  standard  was 
left  to  the  discretion  of  test  personnel, 
and  thus  could  have  been  a  second 
curbstone  impact.  One  of  the 
commenters  was  also  concerned  about 
impacting  the  helmet  with  the  curbstone 
anvil  after  the  helmet  was  conditioned 
in  a  wet  environment  [12]. 

There  also  was  concern  about  the 
curbstone  footprint  overlapping  other 
impact  sites  and  violating  the  "single 
impact"  principle  of  testing  (27  and  31]. 
The  length  of  the  curbstone  anvil 
restricts  the  location  of  impact  sites  that 
can  be  used  without  overlap.  The  use  of 
a  second  curbstone  anvil,  and  the 
damage  caused  by  curbstone  impacts, 
can  restrict  the  selection  of  test  sites 
further,  to  the  point  where  only  three 
impacts  without  overlap  may  be 
possible  on  a  small  helmet. 

The  Commission  agrees  that  the 
previously  proposed  test  schedule 
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should  be  revised  to  prevent  the 
possibility  of  striking  a  test  helmet  with 
more  than  one  ou-bstone  impact.  The 
potential  for  overlapping  "footprints"  of 
curbstone  impacts  combined  with  other 
impacts  on  a  single  test  helmet  goes 
beyond  the  intended  principle  of  a 
single  impact  for  a  given  area.  The 
Commission  disagrees,  however,  with 
those  commenters  who  recommended 
that  only  ambient-conditioned  helmets 
be  subjected  to  a  curbstone  impact.  To 
ensure  adequate  protection  against 
impact  against  curbstone-type  shapes, 
tests  for  that  anvil,  as  well  as  the  other 
test  anvils,  should  be  carried  out  in  all 
of  the  environmental  conditions 
prescribed  by  the  standard. 
Accordingly,  revised  §  1203.13  and 
Table  1203.13  contain  a  revised  test 
schedule  to  incorporate  a  single 
curbstone  impact  on  each  of  four 
"clean"  helmet  samples,  one  from  each 
of  the  conditioning  environments. 

The  Commission's  staff  discovered 
during  testing  with  the  curbstone  anvil 
that  severe  physical  damage — namely 
splitting  of  the  helmet  from  the  impact 
point  to  the  edge  of  the  helmet— could 
occur  even  though  the  impact  did  not 
exceed  the  300  g  criterion.  This  led  to 
consideration  of  whether  in  such  cases 
the  curbstone  anvil  test  should  be 
repeated  on  another  sample  to  help 
ensure  that  other  helmets  will  not  fail 
this  test. 

The  Commission  acknowledges  that, 
when  marginal  or  unusual  results  occur 
in  any  of  the  standard's  tests,  retesting 
may  be  appropriate,  even  though  the 
300-g  criterion  is  not  exceeded.  Other 
conditions  that  may  prompt  the 
Commission  to  undertake  verification 
testing  include  (but  are  not  limited  to) 
peak-g  readings  that  are  very  close  to  the 
300-g  failure  criterion.  However,  since 
the  option  of  additional  testing 
inherently  exists,  it  is  not  necessary  to 
include  a  provision  requiring  such 
retesting  in  the  standard. 

b.  Definition  of  "Comfort  Padding" 

The  proposed  definition  of  comfort 
padding  included  the  statement:  "This 
padding  has  no  significant  effect  on 
impact  attenuation."  SwRI  [2] 
commented  that  fit  padding  may  have 
some  influence  on  impact 
characteristics. 

The  Commission  agrees  with  this 
commenter  and  deleted  this  statement 
from  the  definition. 

c.  Testing  on  More  Than  One  Headform 

In  the  revised  proposal,  the  standard 
would  have  tested  a  helmet  on  all  sizes 
of  headform  on  which  it  fit.  "Fit"  was 
obtained  if  it  was  not  difficult  to  put  the 
helmet  on  the  headform  and  the 


helmet's  comfort  or  fit  padding  was 
partially  compressed. 

PHMA  [29]  recommended  that  the 
situation  where  more  than  one 
headform  will  "fit"  a  helmet  should  be 
addressed  by  specifying  the  use  of  the 
largest  headform  that  will  accommodate 
the  helmet,  with  comfort  padding 
adjusted  to  optimize  the  fit. 

The  Commission  concludes  that  it  is 
appropriate  to  simplify  the  test 
procedure  by  testing  on  only  one  size 
headform.  This  is  consistent  with  the 
current  interim  mandatory  standards. 
However,  in  contrast  to  the  commenter, 
the  Commission  believes  that  it  is  more 
appropriate  to  test  on  the  smallest 
headform  that  is  appropriate  for  the  test 
sample.  The  Commission  believes  that 
the  smaller  headform  will  represent  the 
more  stringent  test  condition  for  the 
positional  stability  test.  Testing  on  only 
one  size  headform  will  lessen  the 
number  of  test  samples  needed  to  test 
compliance  to  the  standard. 

Therefore,  a  helmet  shall  be  tested  on 
the  smallest  of  the  headforms 
appropriate  for  the  helmet  sample.  This 
size  headform  is  the  smallest  headform 
on  which  all  of  the  helmet's  sizing  pads 
are  partially  compressed  when  the 
helmet  is  equipped  with  its  thickest 
sizing  pads  and  positioned  correctly  on 
the  reference  headform. 

Bell  Sports  [12]  remarked  that,  where 
a  helmet  will  "fit"  more  than  one 
headform  size,  choosing  the 
conditioning  environment  for  testing  on 
the  larger  headform(s]  that  produced  the 
highest  g-value  in  the  test  on  the 
smallest  headform  that  the  helmet  fits 
does  not  necessarily  provide  the  worst 
case.  The  commenter  recommended  that 
there  be  four  impacts  in  any 
conditioning  environment  chosen  by  the 
test  technician.  As  explained  above,  the 
Commission  is  not  going  to  test  a  given 
size  helmet  on  more  than  one  headform 
size.  Accordingly,  this  comment  is  no 
longer  applicable. 

d.  Number  of  Helmets  Required  for 
Testing 

Four  respondents  commented  on  the 
number  of  helmets  required  for  testing 
when  the  helmet  includes  attachments, 
(e.g.,  removable  visor,  face  shield]  and 
possible  combinations  of  attachments 
[5.  12,  29,  and  30].  They  expressed 
concern  that  the  proposed  standard 
requires  too  many  production  helmet 
samples  to  he  tested.  One  respondent 
[12]  offered  suggested  amending 
§  1203.7(b)  to  include  the  statement  that 
"Helmets  can  be  tested  with  any 
combination  of  accessories." 

Section  1203.7(a)  of  the  proposed 
standard  requires  helmets  to  be  "tested 
in  the  condition  in  which  they  are 


offered  for  sale."  Additionally,  they  are 
required  to  pass  all  tests  both  with  and 
without  any  attachments  that  may  be 
offered.  To  adopt  the  suggested  wording 
would  not  maintain  the  requirement 
that  helmets  would  meet  the  standard 
with  all  combinations  of  accessories. 
However,  the  Commission  agrees  with 
these  commenters  that  it  may  be 
impractical  and  unnecessary  to  specify 
an  additional  set  of  eight  test  helmets 
for  each  added  attachment  and  each 
combination  of  attachments  in  order  to 
test  for  compliance  with  the  standard. 

To  address  this  issue,  the  Commission 
decided  to  specify  that  attachments 
need  be  tested  only  when  they  can  affect 
the  test  results,  and  that  even  then  only 
a  "worst  case"  combination  of 
attachments  need  be  tested.  See  the 
changes  to  §  1203.7(b)  and 
§  1203.12(d)(1).  For  example,  in  the  case 
of  a  removable  visor  that  has  no 
influence  on  the  retention  system 
strength  test,  it  would  be  unnecessary  to 
test  four  helmets  (one  for  each 
conditioning  environment)  to  that  test 
with  the  visor  attached  and  an 
additional  four  helmets  without  the 
visor.  However,  it  may  be  possible  for 
attachments  such  as  visors  or 
faceshields  to  influence  tests  such  as 
impact  attenuation  or  peripheral  vision. 

10.  Helmet  Conditioning 

a.  Low-Temperature  Environment: 
Temperature  Range 

SwRI  [#2]  commented  that  the 
allowable  temperature  range  in  the  low- 
temperature  environment  should 
parallel  the  allowable  temperature 
ranges  in  the  other  environments. 

The  Commission  believes  it  is  more 
important  for  the  low-temf)erature 
environment  range  to  be  consistent  with 
the  current  interim  standards  than  for 
the  range  to  parallel  the  tolerance 
allowed  in  the  other  environments. 
Thus,  this  comment  was  not  adopted. 
However,  the  proposed  temperature 
range  contained  a  typographical  error. 
The  range  should  have  been  ( - 17  to 
- 13  "C).  This  range  is  consistent  with 
ANSI,  ASTM,  Snell  95  and  CSA 
standards.  This  typographical  error  has 
been  corrected. 

b.  Water-Immersion  Environment 

Paula  Romeo  [26]  suggested  that  the 
water-immersion  environment  was 
unrealistic  and  recommended  a  spray 
conditioning  environment. 

Commission  testing  of  both  immersed 
and  water-sprayed  helmets  under 
various  time  durations  showed  no 
consistent  trend  in  resulting  peak 
acceleration  levels.  The  inunersion 
environment  has  the  advantages  of 
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being  easier  to  deflne  and  of  subjecting 
the  helmet  to  a  uniform  conditioning 
exposure.  Since  testing  showed  that 
these  conrmenters'  concerns  were 
unfounded,  the  immersion  method  of 
wet-conditioning  is  retained. 

c.  Reconditioning  Time 

The  revised  proposed  standard 
provided  that  a  helmet  that  was 
removed  from  its  conditioning 
environment  for  more  than  3  minutes 
before  testing  would  be  reconditioned 
for  5  minutes  for  each  minute  beyond 
the  allotted  3  minutes  before  testing 
could  be  resumed.  SwRI  [2]  noted  that 
there  would  be  potentially  no  upper 
limit  to  the  exposure  time  to  recondition 
a  helmet  once  it  is  removed  from  the 
conditioning  environment  for  more  than 
3  minutes. 

The  Commission  agrees  with  this 
comment  and  has  added  a  4-hour  limit 
to  the  reconditioning  time  in 
§  1203.13(c). 

11.  Labels 

a.  Label  Format  and  Content 

Two  respondents  [22,  23]  urged  the 
Commission  to  require  "an  appropriate 
symbol  to  appear  adjacent  to  the 
statement  of  compliance  on  the  label" 
and  to  add  wording  to  warn  that  "failure 
to  follow  the  warnings  may  result  in 
serious  injury  or  death." 

The  Commission  agrees  that  more 
emphasis  should  be  placed  on  the 
warning  labels.  Accordingly,  the  signal 
word  "WARNING"  is  used  with  the 
warnings  required  by  §  1203.6(a)(2H5). 
See  §  1203.6(a)(6).  The  Commission 
concludes  that  the  signal  word  will  be 
more  effective  than  a  symbol,  and  the 
limited  size  of  the  inside  of  a  helmet, 
and  the  amount  of  information  already 
required  on  the  labels,  prevents  the  use 
of  both  a  signal  word  and  a  symbol. 

The  limited  space  also  prevents  using 
the  additional  suggested  language 
"failure  to  follow  the  warnings  may 
result  in  serious  injury  or  death."  In 
addition,  this  language  could  possibly 
mislead  some  to  conclude  that  proper 
use  of  a  helmet  will  always  prevent 
serious  injury  or  death.  Accordingly,  the 
Commission  is  not  requiring  a  warning 
symbol  or  the  suggested  language  that 
"failure  to  follow  the  warnings  may 
result  in  serious  injury  or  death." 

b.  Use  Label 

The  proposed  standard  required  a 
label  stating  "Not  for  Motor  Vehicle 
Use."  Some  comments  addressed  this 
choice  of  language.  [Comments  11,13. 
22.  26.] 

Two  commenters  stated  that  "Not  for 
Motor  Vehicle  Use"  wrongly  suggested 


the  helmet  was  appropriate  for  any  use 
other  than  motor  vehicles.  Another 
commenter  felt  that  "Not  for  Motor 
Vehicle  Use"  allows  the  helmet  to  be 
used  for  other  activities  similar  to 
bicycle  riding,  where  no  alternative 
helmet  exists.  A  fourth  commenter 
argued  that  "For  Bicycle  Use  Only"  was 
a  positive  statement  to  which  users  are 
more  likely  to  respond. 

On  reconsideration,  the  Commission 
concludes  that  neither  the  "Not  for 
Motor  Vehicle  Use"  label  nor  the  "For 
Bicycle  Use  Only"  label  adequately 
conveys  the  circumstances  under  which 
helmets  that  meet  the  CPSC  standard  are 
appropriate.  It  is  reasonable  to  assume 
that  helmets  that  are  certified  to  the 
CPSC  standard  will  also  provide  head 
protection  for  roller  skaters,  in-line 
skaters,  and,  perhaps,  some  other 
recreational  activities.  In-line  skaters 
should  not  be  discouraged  from  wearing 
a  helmet  by  a  label  stating  "For  Bicycle 
Use  Only." 

The  Commission  also  believes  that 
consumers  understand  both  the 
differences  between  bicycle  helmets  and 
motorcycle/motorsport  helmets  and  that 
bicycle  helmets  would  not  provide 
adequate  protection  for  motorsport 
activities.  Therefore,  the  "Not  for  Motor 
Vehicle  Use"  label  is  not  a  critical  safety 
message  that  should  be  mandated  in  the 
CPSC  standard.  Therefore,  the  final 
CPSC  standard  does  not  require  a  "use" 
label,  but  maintains  the  requirement  for 
a  certification  label  that  informs  the 
consumer  that  the  helmet  is  certified  to 
the  U.S.  CPSC  standard  for  bicycle 
helmets. 

c.  Labeling  for  Cleaning  Products 

The  secood  proposal  required  a  label 
warning  the  user  that  the  helmet  can  be 
damaged  by  contact  with  common 
substances  (such  as  certain  solvents, 
cleaners,  etc.)  and  that  this  damage  may 
not  be  visible  to  the  user.  This  label  is 
also  required  to  state  any  recommended 
cleaning  agents  and  procedures,  hst  any 
known  common  substances  that  damage 
the  helmet,  and  warn  against  contacting 
the  helmet  with  these  substances. 

Several  respondents  (2, 11,  12,  29] 
expressed  ooncem  that  too  much 
information  about  cleaning  products 
would  be  needed  on  the  label  and 
argued  that  consumers  should  be 
directed  to  the  instruction  manual  for 
the  list  of  cleaning  materials. 

This  label  is  not  intended  to  list  every 
possible  cleaning  agent  that  can  or 
should  not  be  used  on  the  helmet.  Since 
the  consumer  may  not  always  have  the 
owner's  manual,  a  label  on  the  helmet 
should  provide  some  general  cleaning 
instructions  and  warnings.  The  language 


of  §  1203.6(a)(5)  has  been  changed  to 
make  this  intent  clear. 

d.  Warning  To  Replace  After  Impact 

[Commenters  22,  23,  26.]  Some 
respondents  agreed  with  the  proposed 
standard's  provision  that  the  label  on 
the  helmet  should  advise  consumers  to 
destroy  the  helmet  or  return  it  to  the 
manufacturer  if  it  is  involved  in  an 
impact.  Others  disagreed  and  requested 
more  guidance  on  whether  the  helmet  is 
impaired  before  a  consumer  has  to 
return  the  helmet. 

The  variety  of  factors  (impact  surface, 
impact  location  on  helmet,  impact 
speed,  etc.)  that  are  involved  in  an 
impact  to  a  helmet,  and  the  level  of 
interaction  of  each  factor,  are  so 
complex  that  it  is  inappropriate  to 
address  them  in  a  label.  It  is  to  the 
consumer's  overall  safety  benefit  to 
return  the  helmet  to  the  manufacturer  or 
destroy  and  replace  it.  Accordingly,  the 
proposed  replacement  warning  is  not 
changed.  i 

e.  Durability  of  Labels 

SwRI  [2]  remarked  that  a  requirement 
for  labels  to  be  likely  to  remain  legible 
throughout  the  life  of  the  helmet  cannot 
be  tested  and  cx)uld  lead  to  differences 
between  laboratories.  The  PlAdA  [29] 
also  expressed  concern  about  this 
requirement,  stating  that  it  was  unaware 
of  any  technology  that  will  ensure  that 
a  sticker  will  stand  up  under  5  years  of 
the  type  of  exposure  that  a  helmet 
receives. 

The  Commission  shares  these 
commenters'  concerns.  Current 
voluntary  bicycle  helmet  standards 
require  "durable"  labeling  or  labeling 
that  is  "likely  to  remain  legible  for  the 
hfe  of  the  helmet."  These  conditions  are 
not  quantified  in  current  standards.  The 
Commission  is  not  aware  of  any  existing 
performance  test  method  that  can  be 
applied  in  this  ciramistance.  Since  a 
requirement  for  legibility  for  the  life  of 
the  helmet  is  vague  and  possibly 
unattainable,  the  Commission  has 
changed  the  requirement  to  require 
"durable"  labels. 

f.  Labels  on  Both  Helmets  and  Boxes 

The  American  Society  of  Safety 
Engineers  ("ASSE")  [11]  and  the  NSKC 
[22]  suggested  that  "proper  fit" 
information  should  be  on  both  the 
helmet  and  the  outside  of  the  box. 

The  Commission  does  not  believe  it  is 
necessary  to  have  the  actual  fitting 
instructions  on  the  box,  because  there  is 
no  information  indicating  that  such  a 
label  would  be  effective  in  assuring 
proper  fit.  However,  it  is  important  that 
consumers  be  awetre  that  helmets  do 
come  in  different  sizes  and  that  pro{)er 
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fit  is  important.  A  label  on  the  box 
promoting  the  need  for  proper  fit  could 
inform  parents,  before  they  buy  the 
helmet,  that  they  need  to  properly  Rx  the 
helmet  to  the  child.  Therefore,  the  final 
standard  applies  §  1203.6(a)(3)  to  the 
helmet's  packaging,  as  well  as  to  the 
helmet. 

12.  Instructions  for  Fitting  Children's 
Helmets 

The  NSKC  122]  recommended  that  the 
proposed  fitting  instructions  to 
accompany  children's  helmets  be  in  age- 
specific  language. 

The  Commission  believes  that  age- 
specific  instructions  are  unnecessary. 
The  proposed  standard  requires  both  a 
graphic  representation  of  proper 
positioning  and  written  positioning  and 
fitting  directions.  The  graphics  will 
reach  more  children  than  would  age- 
specific  instructions,  because  they  allow 
children  of  all  ages  to  compare  the  way 
their  helmet  looks  with  the  pictures.  In 
addition,  graphics  convey  the  critical 
information  to  non-English-reading 
individuals  and  illiterates.  Children  and 
adults  are  likely  to  be  better  able  to 
understand  and  appreciate  pictures  than 
age-specific  instructions.  This  is  more 
likely  to  effectively  deliver  the  message, 
allowing  both  parents  and  children  to 
become  aware  of  the  proper  fit. 

13.  Retention  Systew  Strength  Test 

SwRI  (2]  asked  whether  both  the  peak 
and  residual  displacements  in  the  test  of 
the  dynamic  strength  of  the  retention 
system  should  be  measured  in  order  to 
better  describe  the  dynamics  of  the 
system. 

Only  the  peak  deflection  reading  is 
needed  to  determine  failure  of  the 
retention  system.  This  is  consistent  with 
existing  U.S.  bicycle  helmet  standards. 
Therefore,  no  change  to  the  proposed 
rule  was  made  in  response  to  this 
comment. 

USC-HPRL  [8]  suggested  that  the 
retention  system  test  (§  1203.13(d))  be 
done  after  impact  testing.  The 
commenter  reasons  that  an  accident  can 
damage  a  helmet  and  severely 
compromise  the  retention  system.  The 
retention  system  must  ensure  that  the 
helmet  remain  on  the  head  during  an 
accident  sequence. 

After  considering  this  comment,  the 
Commission  decided  to  make  no 
changes  to  the  sequence  for  retention 
system  testing.  Testing  the  retention 
system  prior  to  impact  testing  is 
consistent  with  the  ASTM  and  Snell 
standards.  The  Commission  has  no 
evidence  that  the  test  sequence  in  the 
ASTM  and  Snell  standards  allows 
helmets  that  do  not  have  adequate 
retention  systems. 


The  conunenter  also  recommends  that 
the  "zero"  position  for  measuring 
elongation  be  established  without  the 
proposed  step  of  pre-tensioning  the 
straps  with  a  44:g  mass. 

Tnere  is  no  evidence  that  establishing 
the  "zero"  position  after  pretensioning 
the  retention  system,  as  proposed, 
would  allow  helmets  that  do  not  have 
adequate  retention  systems  to  pass  the 
test.  Therefore,  the  Commission  made 
no  changes  to  the  procedure  for 
establishing  the  pre-test  "zero"  position. 

14.  Positional  Stability  Test 

SwRI  [2]  remarked  that  the  ASTM 
Headgear  Subcommittee  is  considering  a 
7-kg  preload  to  set  the  helmet  during 
testing.  SwRI  also  asked  whether  a  thin 
rubber  pad  should  be  specified  to  soften 
high  frequency  impact  noise. 

Testing  to  support  the  development  of 
the  positional  stability  test  was  with 
equipment  specified  as  proposed  in  the 
CPSC  standard.  Subsequent  to  initial 
ASTM  discussions  about  possible 
revisions  to  the  proposed  test 
procedure,  the  ASTM  F8  Headgear 
Subcommittee  decided  not  to  modify 
the  pre-load  and  not  to  specify  a  rubber 
impact  pad.  Therefore,  the  Commission 
made  no  change  to  this  section. 

NSKC  [22]  also  recommends  that  the 
Commission  examine  the  potential 
influence  that  fitting  pads  may  have  on 
the  helmet's  ability  to  comply  with  the 
retention  system  requirements. 

When  testing  for  positional  stability, 
the  standard  instructs  testers  to  position 
and  fit  the  helmet  on  the  test  headform 
according  to  the  manufacturer's 
instructions.  This  procedtue  may 
involve  changing  the  size  and  position 
of  the  fit  pads  in  order  to  achieve  a 
seciue  fit.  A  similar  procedure  is 
followed  to  fit  a  bicycle  helmet  to  the 
user.  Although  fitting  a  helmet  to  a 
metal  headform  will  not  account  for  all 
of  the  human  elements  involved  when 
consimiers  fit  helmets  to  their  heads,  the 
proposed  procedure  is  the  most 
practical  approach  at  this  time  and 
should  help  keep  the  helmet  secure 
during  an  accident.  Therefore,  no 
change  to  the  proposed  standard  was 
made  in  response  to  this  comment. 

15.  Vertical  Vision 

One  commenter  on  the  original 
proposal  suggested  that  the  Commission 
adopt  requirements  for  a  vertical  field  of 
vision.  The  Commission  declined  to  do 
this  because  it  had  no  information  to 
indicate  that  bicycle  helmets  are  posing 
a  risk  of  injury  due  to  inadequate 
upward  or  downward  visual  clearance. 

In  response  to  the  second  proposal, 
SwRI  [2]  suggested  that  requirements  for 
visual  clearance  at  the  brow  be 


considered  and  that  this  would  be 
especially  important  for  racers  who  ride 
in  the  crouch  position.  However,  a  brow 
clearance  requirement  might,  in  some 
cases,  reduce  the  amount  of  head 
coverage  in  the  brow  area.  Further, 
CPSC  has  no  information  to  indicate 
that  bicycle  helmets  meeting  existing 
standards  are  posing  a  risk  of  injury  due 
to  inadequate  "upward"  visual 
clearance.  Therefore,  the  Commission 
did  not  add  a  "brow"  visual  clearance 
requirement  to  the  final  standard. 

16.  Reflectivity 

Some  comments  on  the  original 
proposal  related  to  possible 
requirements  for  helmets  to  improve  a 
bicyclist's  conspicuity  in  nighttime 
conditions.  Data  do  show  an  increased 
risk  of  injury  while  bicycling  during 
non-daylight  hours.  The  Commission 
indicated  that  it  would  study  this  issue 
further  in  conjunction  with  planned 
work  on  evaluating  the  bicycle  reflector 
requirements  of  CFSC's  mandatory 
requirements  for  bicycles.  16  CFR  part 
1512.  The  Commission  stated  that  it 
would  decide  whether  to  propose 
reflectivity  requirements  for  bicycle 
helmets  under  the  authority  of  the 
Bicycle  Helmet  Safety  Act  after  that 
woric  is  completed. 

Several  commenters  on  the  revised 
proposal  |1,  7,  11, 13,  16, 17,  22,  23,  24. 
26]  urged  that  the  Commission  not 
postpone  implementing  bicycle  helmet 
reflectivity  requirements. 

Since  the  revised  proposal,  the 
Commission  conducted  field  testing  on 
bicycle  reflectors  and  examined  the 
issue  of  reflectivity  on  bicycle  helmets, 
hi  the  field  testing,  half  (24/48)  of  the 
subjects  were  tested  using  bicycle  riders 
with  reflective  helmets  and  the  other 
half  were  tested  using  riders  wearing 
non^reflective  helmets.  The  reflective 
tape  used  on  the  helmets  met  a 
proposed  Standard  on  use  of 
Retroreflective  Materials  on  Bicycle 
Helmets  that  was  balloted  by  the  ASTM 
Headgear  Subcommittee.  "Hie  study 
failed  to  show  that  the  particular  helmet 
reflective  strip  used  in  the  study  would 
increase  the  distance  at  which  a  bicycle 
can  be  detected  or  recognized 
(Schroeder,  1997).  Accordingly,  the 
Commission  lacks  data  to  support  a 
requirement  for  bicycle  helmet 
reflective  performance. 

1 7.  Hard-shell  Requirements 

In  recommendations  to  the 
Commission,  Duke  University 
researcher  Barry  Myers  M.D.,  Ph.D., 
suggested  that  a  test  for  penetration 
resistance  be  considered  for  the  final 
standard.  He  reasons  that  such  a  test 
would  require  helmets  to  have  hard 
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outer  shells.  Dr.  Myers  contends  that  a 
hard  shell  will  reduce  the  risk  of 
penetration-type  traumas.  He  further 
contends  that  a  hard  shell  will  lessen 
iriction  between  the  helmet  and  the 
impact  surface  and  that  this  has  two 
benefits.  First,  it  would  reduce  the  total 
change  in  velocity  (AV)  of  the  head 
during  impact.  Second,  by  reducing  the 
forces  on  Uie  head  caused  by  friction 
between  the  helmet  and  the  impact 
surface,  it  would  reduce  the  risk  of  neck 
injusy. 

In  support  of  hard-shell  helmets,  Dr. 
Myers  references  the  latest 
Harborview  ■'  study,  which  reported  a 
"consistent  suggestion  that  hard-shell 
helmets  are  more  protective  against 
head  and  brain  injuries  than  non-hard- 
shell helmets."  Dr.  Myers  acknowledges 
that  the  differences  measured  were  not 
statistically  significant.  However,  he 
believes  that  a  larger  study,  containing 
a  sufficient  nimiber  of  severe  brain 
injuries,  might  show  this  correlation 
with  statistical  significance. 

In  discussing  protection  against  neck 
injury.  Dr.  Myers  notes  that  automotive 
accidents  cause  serious  neck  injuries  in 
about  15  to  25%  of  the  persons  who 
have  serious  head  injuries,  suggesting 
that  neck  injury  is  coannon  anumg  the 
most  sevoely  brain  iainied.  Howevw, 
since  tkeie  wen  sa  few  cases  with 
severe  brain  injuries  in  Haibarview's 
analysn  of  bicycling  inddenta,  the 
significance  of  neck  injury,  and  its 
mitigatiaD  by  faard-shell  helmets,  among 
the  severe  taiain  injured  cannot  be 
determined  fitxn  the  Harborview  study. 

Although  Dr.  Myers  sviggests  a 
penetration  test  in  order  to  require  that 
bike  helmets  have  a  hard  shell,  he  states 
that  a  detailed  study  of  the  most  severe 
injuries  is  wrarranted.  He  also 
recommends  that,  before  a  requirement 
that  all  helmets  have  a  hard  shell  is 
adopted,  there  should  be  an  evaluation 
of  whether  this  would  reduce  the 
number  of  riders  who  would  wear 
bicycle  helmets. 

Currently  available  information  does 
not  show  a  need  to  address  the  hazard 
of  penetration-type  head  impacts  to 
bicyclists.  One  study  '^  suggests  that  the 
majority  of  helmets  involved  in  bicycle 
accidents  suffer  impacts  on  flat,  hard 
siufaces  (asphalt,  cement,  etc.)  and  that 
penetration-type  impacts  are  rare. 


'* Thompson,  Diane  C.  MS:  Rivara,  Frederick  P. 
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Regarding  the  contention  that 
requiring  a  hard  shell  may  reduce  neck 
injuries,  bicycle-related  injury  data 
show  a  low  incidence  of  serious  neck 
injuries.  In  1996,  there  were  566,400 
bicycle-related  injuries  treated  in  U.S. 
hospital  emergfflicy  rooms,  based  on 
CPSC  data  from  NEISS.  Of  these,  about 
6,630  (1%)  involved  the  neck.  Of  the 
neck  injuries,  about  4,520  (68%) 
involved  strains  or  sprains,  1,155  (17%) 
involved  contusions  or  abrasions,  275 
(4%)  involved  lacerations,  240  (4%) 
involved  fractures,  and  440  (7%) 
involved  other  diagnoses.  These 
numbers  show  that  neck  fractiues 
accounted  ior  about  0.04%  of  the  total 
number  of  emeigency-room-treated 
bicycle-related  injuries  in  1996.  Detailed 
information  was  not  available  to  analyze 
whether  the  use  of  a  helmet  or  type  of 
helmet  had  an  effect  on  the  risk  of  neck 
injury. 

The  Harborview  study  also  reported  a 
low  incidence  of  neck  injury.  Their 
report  showed  that  2.7%  of  the  cases 
(including  both  helmeted  and  non- 
helmeted  cases)  suffered  neck  injury, 
ranging  from  ^rain  to  nerve-conl 
injuries.  There  was  no  conelation 
between  neck  injury  and  helmet  use  or 
helmet  type. 

Dr.  Myers  cites  that  automotive 
accidents  cause  snious  neck  injuries  in 
about  15  to  25%  ol  the  persons  who 
have  serious  head  injuries.  However, 
diis  statistic  may  not  be  relevant  to  the 
issue  of  fridian  between  the  shell  md 
die  impact  surfece,  since  the  neck 
injuries  in  automotive  accidmts  are  not 
necessarily  caused  by  friction  between 
the  head  suid  an  impacting  surfece. 

Dr.  Myera'  advocacy  of  nard-shell 
helmets  to  reduce  friction  would  seem 
to  argue  for  a  test  to  evaluate  friction 
resistance  of  a  helmet  against  typical 
impact  surfaces,  rather  than  for  a 
penetration-re«stance  test. 

One  study  on  this  issue  was  done  by 
Voigt  Hodgson,  Ph.D.,  at  Wayne  State 
University.**  In  this  study,  test  helmets 
were  seciixed  to  a  modified  Hybrid  m 
dimimy,  and  skid-type  impacts  were 
done  on  concrete  at  various  angles  from 
30  to  60  decrees.  Hodgson  foimd  that 
both  hard-sbell  and  micro-shell  (or  thin- 
shell)  helmets  tended  to  slide  rather 
than  "hang>up"  on  impact  with 
concrete.  (Thin-shell  helmets  are  the 
type  most  commonly  sold  in  the  current 
market).  No-shell  helmets  showed  a 
larger  tendency  to  hang-up  on  impacts 
with  concrete.  One  of  the  conclusions  of 
the  study  was  that  any  helmet  similar  to 
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those  tested  in  the  study  (hard-,  thin-,  or 
no-shell)  will  protect  the  brain  and  neck 
much  better  than  wearing  no  helmet. 

Harborview  leports  that  there  was  a 
consistent  trend  indicating  that  hard- 
shell helmets  provided  better  protection 
against  head  and  Inain  injury  than  non- 
hard-shell  helmets.  However,  in  order 
for  the  results  to  be  statistically 
significant,  the  niunber  of  people  in  the 
study  would  have  had  to  be  11  times 
greater. 

The  Commission  concludes  that  the 
following  considerations  are  relevant  to 
any  possible  requirement  for  hard-shell 
bicycle  helmets: 

1.  Studies  of  bicycle  helmets  damaged 
in  accidents  suggest  that  poietration- 
type  helmet  impacts  are  rare 
occurrences.  In  addition,  bicycle-related 
injiuy  data  suggest  a  low  incidence  of 
serioiis  neck  injuries.  For  the  small 
porticm  of  incidents  that  invohre  serious 
neck  injury  (x  penetration-type  hazards, 
available  infonnatian  is  insufficient  to 
estimate  the  d^ree  of  improiml 
protective  periooinance  that  hard-shell 
helmets  may  offer  over  non-hard-shell 
hdmets. 

2.  Ncm-hard'shell  iHcycIe  helmets  are 
effective  in  prevmting  serims  head  and 
brain  injuries.  There  are  no  known 
studies  that  repoft  a  statistically 
significant  finding  that  h«rd>sbeU 
helmets  offiar  bettra*  protection  than  nan- 
hard-shell  helmets. 

3.  A  standard  applying  to  aU  bicycle 
helmets  has  to  balance  the  protective 
benefit  that  mjgbt  be  provided  by  a  bard 
shell  against  tke  additional  cost,  weight, 
bulk,  and  disctmifort  caused  by  swii  a 
requirement.  Such  undesirabfe  qualities 
may  discoorage  some  users  from 
wearing  helmets,  which  could  more 
than  cancel  the  effects  of  any  additional 
protective  qualities.  This  is  an 
especially  important  consideration, 
given  the  popularity  of  non-hard-shell 
bicycle  helmets. 

After  considering  these  fectCHS,  the 
CommissicMi  concludes  that  the 
available  information  does  not  support 
including  a  penetration  test,  or  miy 
other  test  that  would  require  all  bike 
helmets  to  have  a  hard  shell,  in  the  final 
rule. 

D.  Certification  Testing  and  Labeling 

1.  Genera]       \ 

Section  14(a)  of  the  CPSA,  15  U.S.C. 
2063(a),  requires  that  every 
manufacturer  (including  importers)  and 
private  labeler  of  a  product  that  is 
subject  to  a  consumer  product  safety 
standard  issue  a  certificate  that  the 
product  conforms  to  the  applicable 
standard,  and  to  base  that  certificate 
either  on  a  test  of  each  product  or  on  a 
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"reasonable  testing  program." 
Regulations  implementing  these 
certification  requirements  are  codified 
in  Subpart  B  of  the  Safety  Standard  for 
Bicycle  Helmets. 

2.  The  Certification  Rule 

The  proposed  certification  rule  would 
require  manufacturers  of  bicycle 
helmets  that  are  manufactured  after  the 
final  standard  becomes  effective  to  affix 
permanent  labels  to  the  helmets  stating 
that  the  helmet  complies  with  the 
applicable  U.S.  CPSC  standard.  These 
labels  would  be  the  "certificates  of 
compliance,"  as  that  term  is  used  in 
§  14(a)  of  the  CPSA. 

In  some  instances,  the  label  on  the 
bicycle  helmet  may  not  be  immediately 
visible  to  the  ultimate  purchaser  of  the 
helmet  prior  to  purchase  because  of 
packaging  or  other  marketing  practices. 
In  those  cases,  the  final  rule  requires  an 
identical  second  label  on  the  helmet's 
package  or,  if  the  package  is  not 
visible — as  when  the  item  is  sold  from 
a  catalog,  for  example — on  the 
promotional  material  used  in 
connection  with  the  sale  of  the  bicycle 
helmet. 

The  certification  label  also  contains 
the  name,  address,  and  telephone 
number  of  the  manufacturer  or  importer, 
and  identifies  the  production  lot  and  the 
month  and  year  the  product  was 
manufactured.  Some  of  the  required 
information  may  be  in  code. 

The  certification  rule  requires  each 
manufacturer  or  importer  to  conduct  a 
reasonable  testing  program  to 
demonstrate  that  its  bicycle  helmets 
comply  with  the  standard.  This 
reasonable  testing  program  may  be 
defined  by  the  manufacturer  or 
importer,  but  must  include  either  the 
tests  prescribed  in  the  standard  or  any 
other  reasonable  test  procedures  that 
assure  compliance  with  the  standard. 

The  certincation  rule  provides  that 
the  required  testing  program  will  test 
bicycle  helmets  sampled  from  each 
production  lot  so  that  there  is  a 
reasonable  assurance  that,  if  the  bicycle 
helmets  selected  for  testing  meet  the 
standard,  all  bicycle  helmets  in  the  lot 
will  meet  the  standard. 

The  rule  provides  that  bicycle  helmet 
importers  may  rely  in  good  faith  on  the 
foreign  manufacturer's  certificate  of 
compliance,  provided  that  a  reasonable 
testing  program  has  been  performed  by 
or  for  the  foreign  manufacturer  and  the 
importer  is  a  U.S.  resident  or  has  a 
resident  agent  in  the  U.S. 

3.  Reasonable  Testing  Program 

Proposed  §  1203.33(b)(4)  stated  that  if 
the  reasonable  testing  program  "shows 
that  a  bicycle  helmet  may  not  comply 


with  one  or  more  requirements  of  the 
standard,  no  bicycle  helmet  in  the 
production  lot  can  be  certified  as 
complying  until  all  noncomplying 
helmets  in  the  lot  have  been  identified 
and  destroyed  or  altered  *   *   *  to  make 
them  conform  to  the  standard."  Trek 
USA  [5]  commented  that  the  proposed 
language  describing  a  reasonable  testing 
program  was  restrictive  because  it 
implies  that  if  a  single  helmet  fails  any 
aspect  of  the  test  procedure,  all  of  the 
product  in  the  lot  cannot  be  certified 
until  corrective  action  is  taken.  The 
commenter  suggested  a  change  in  the 
wording  of  §  1203.33(b)(4)  from  "o 
bicycle  helmet"  to  "any  bicycle  helmet" 
that  fails  to  conform  to  the  testing 
criteria.  The  commenter  asserts  that  this 
change  would  provide  more  flexibility, 
as  it  would  remove  the  possibility  of  an 
anomaly  in  the  testing  causing  a  lack  of 
certification  of  an  entire  lot. 

The  Commission  did  not  make  the 
requested  change  in  the  wording  of 
§  1203.33(b)(4).  First,  it  does  not  appear 
that  the  requested  language  would 
change  the  meaning  of  this  requirement. 
Second,  the  purpose  of  the  testing 
program  is  to  detect  possible  failures  of 
bicycle  helmets  in  a  production  lot  and 
to  reasonably  ensure  that  the  helmets 
that  are  certified  comply  with  the 
standard.  The  Commission  intends  that 
bilure  of  one  helmet  would  trigger  an 
investigation  to  determine  whether  the 
failure  extends  to  other  helmets  in  the 
production  lot.  That  investigation 
should  continue  imtil  it  is  reasonably 
likely  that  no  noncomplying  helmets 
remain  in  the  production  lot.  The 
wording  of  §  1203.33(b)(4)  has  been 
changed  to  make  this  intent  clear. 

a.  Changes  in  Materials  or  Vendors 

The  proposed  standard  provides  that 
when  there  are  changes  in  parts, 
suppliers,  or  production  methods,  a  new 
production  lot  should  be  established  for 
the  purposes  of  certification  testing.  The 
PHMA  [29]  wants  clarification  of  when 
there  are  material  or  vendor  changes. 
PHMA  requests  that  the  Commission 
use  the  Safety  Equipment  Institute 
("SEI")  guidance  to  help  firms 
understand  the  terms  material  changes, 
design  changes,  and  vendor  changes. 

The  Commission  does  not  think  that 
establishing  definitions  as  stated  in  the 
SEI  "Definition  of  Term"  would  add  any 
significant  clarification  for  the  industry 
as  a  whole.  Each  firm  can  institute  its 
own  testing  program,  as  long  as  the 
testing  program  is  reasonable.  The 
intent  of  the  regulation  is  to  ensure  that 
all  firms  establish  a  reasonable  testing 
program  and  to  provide  flexibility  for 
both  large  and  small  firms.  Each  firm 
has  the  flexibility  to  define  its  own 


terms  in  its  quality  control  program, 
including  material  changes,  design 
changes,  and  vendor  changes,  as  long  as 
the  testing  program  is  effective  and 
reasonably  able  to  determine  whether 
all  bicycle  helmets  comply  with  the 
standard.  The  Commission  made  no 
revision  to  the  proposed  rule  in 
response  to  this  comment.  However, 
manufacturers  and  importers  should 
keep  records  describing  the  testing 
program  and  explaining  why  the 
program  is  sufficient  to  reasonably 
determine  that  all  of  the  firm's  bicycle 
helmets  comply  with  the  standard. 
Similarly,  when  the  testing  program 
detects  noncomplying  helmets,  the  firm 
should  record  the  actions  taken  and 
why  those  actions  are  sufficient  to 
reasonably  ensure  that  no 
noncomplying  helmets  remain  in  the 
production  lot.  See  Subpart  C  of  Part 
1203. 

b.  Pre-market  Clearance  and  Market 
Surveillance 

The  Snell  Memorial  Foundation  [281 
and  Paul  H.  Appel  [25]  propose  the 
adoption  of  the  pre-market  clearance 
and  market  surveillance  provisions  of 
the  Snell  standard  to  ensure  that  quality 
bicycle  helmets  are  produced. 
According  to  the  commenters,  without 
these  two  Snell  provisions.  Government 
efforts  will  be  insufficient  to  keep 
inadequate  helmets  ofT  the  market. 

All  firms  must  ensure  that  bicycle 
helmets  sold  in  the  United  States  are 
certified  to  the  mandatory  bicycle 
helmet  standard,  and  that  the 
certifications  are  based  on  reasonable 
testing  programs.  Firms  that  distribute 
noncomplying  products  are  subject  to 
various  Commission  enforcement 
actions.  These  actions  include  recall, 
injunctions,  seizure  of  the  product,  and 
civil  or  criminal  penalties.  The  penalties 
for  such  violations  could  subject  a  firm 
to  penalties  of  up  to  $1.5  million  and, 
after  notice  of  noncompliance,  fines  of 
up  to  $50,000  or  imprisonment  of 
individuals  for  not  more  than  1  year,  or 
both. 

The  Commission  has  statutory 
authority  to  inspect  manufacturers, 
importers,  distributors,  and  retailers  of 
bicycle  helmets.  This  authority  includes 
the  right  to  review  and  copy  records 
relevant  to  compliance  with  the  bicycle 
helmet  standard.  The  Commission  may 
also  collect  samples  of  bicycle  helmets 
for  testing  to  the  standard. 

The  Commission  has  a  vigorous 
enforcement  program  that  includes  joint 
import  surveillance  with  U.S.  Customs 
and  compUance  surveillance  of 
domestic  producers,  distributors,  and 
retailers.  In  addition,  the  staff  responds 
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to  all  reports  of  noncompliance  with  all 
mandatory  standards. 

From  previous  history  with  other 
regulations  that  the  Commission 
enforces,  compliance  with  the  various 
CPSC  standards  is  high.  In  addition,  all 
firms  have  a  responsibility  to  report 
noncompliance  with  the  standard  under 
Section  15(b)  of  the  Consumer  Product 
Safety  Act.  15  U.S.C.  2064(b).  Failure  to 
report  could  subject  a  firm  to  severe 
penalties. 

Based  on  these  considerations,  the 
agency's  enforcement  programs  and 
enforcement  authority  will  provide 
substantial  assurance  that  bicycle 
helmets  will  meet  the  requirements  for 
the  mandatory  standard.  Experience  in 
enforcing  other  CPSC  regulations  has 
shown  that  a  high  degree  of  compliance 
can  be  achieved  without  manufacturers 
using  a  pre-market  clearance  program  or 
a  third-party  certifying  organization. 
Therefore,  the  Commission  made  no 
revision  to  the  proposed  rule  in 
response  to  this  comment 

4.  Certificate  of  Compliance 

a.  Coding  of  Date  of  Manufacture 

The  proposed  standard  reqvured  the 
certification  label  to  contain  the  month 
and  year  of  manufacture,  but  allowed 
this  information  to  be  in  code.  Mr.  L.E. 
Oldendorf,  P.E.,  from  ASSE(ll],  the 
Bicycle  Hehnet  Safety  Institute  ("BHSI") 
[16],  the  Bicycle  Federation  of 
Wisconsin  [24],  and  Paula  Romeo  [26] 
opposed  allowing  manufacturers  to  code 
the  month  and  year  of  manufacture. 
These  commenters  felt  that  uncoded 
dates  would  help  consumers  determine 
whether  their  helmet  was  subject  to  a 
recall.  One  commmter  stated  that  an 
imcoded  production  date  is  necessary  to 
assist  consumers  when  they  wish  to 
replace  their  helmet  after  5  years. 

As  the  commenters  noted,  an  uncoded 
manufacture  date  would  make  it  easier 
for  consumers  to  tell  when  their  helmets 
are  subject  to  a  recall.  This  information 
also  would  help  users  determine  when 
the  helmet's  useful  life  is  over  and  the 
helmet  should  be  replaced.  Snell  helmet 
standards  require  that  the  manufacture 
date  be  uncoded,  and  it  is  already  a 
common  practice  in  the  industry. 
Accordingly,  the  Commission  has 
revised  the  standard  to  require  an 
uncoded  date  of  manufacture. 

b.  Telephone  Number  on  Label 

Two  commenters  [23  and  26]  urged 
that  the  Commission  require  labels 
showing  the  manufacturer's  telephone 
number.  They  stated  that  this 
requirement  would  make  it  easier  for 
the  consumer  to  contact  the 
manufacturer  about  recall  information 


and  about  instructions  for  returning  the 
helmet  to  the  manufacturer  after  it  has 
been  damaged. 

The  telephone  number  would  be 
helpful  for  consumers  during  a  recall  or 
to  inquire  about  a  damaged  bicycle 
helmet  because  they  could  determine 
the  status  of  their  helmets  quicker  than 
by  a  written  inquiry.  Obtaining  a 
quicker  response  would  enable  the 
consumer  to  replace  a  defective  helmet 
sooner  and  thus  reduce  the  possibility 
of  injuries  caused  by  having  an  accident 
while  wearing  a  defective  helmet. 
Therefore,  the  Commission  is  requiring 
the  telephone  number  of  the  U.S. 
manufacturer  or  importer  on  the 
helmet's  labeling. 

c.  Certification  Label  on  Children's 
Helmets 

PHMA  [29]  suggested  that  a  label 
showing  certification  for  children  under 
5  is  neeided  on  the  packaging,  but  is  not 
needed  inside  the  helmet. 

The  Commission  does  not  agree. 
Since  helmets  for  small  children  are 
likely  to  be  shared  with  or  passed  on  to 
multiple  users,  the  sticker  on  the  helmet 
is  likely  to  be  the  only  source  of 
information  available  to  the  second  or 
third  user.  Further,  it  is  common  to 
display  helmets  at  retail  without  the 
box.  Thus,  the  purchaser  may  not  see 
the  box  until  after  selecting  the  model, 
if  at  all.  Therefore,  this  labeling  will  be 
required  on  both  the  box  and  the 
helmet.       j 

d.  Minimum  Age  on  Labels  for 
Children's  Helmets 

Section  14(a)  of  the  CPSA  requires 
that  certifying  firms  issue  a  certificate 
certifying  that  the  product  conforms  to 
all  applicable  consumer  product  safety 
standards.  15  U.S.C.  2063(a). 
Accordingly,  the  original  proposal 
would  have  required  the  label  statement 
"Complies  with  CPSC  Safety  Standard 
for  Bicycle  Helmets  (16  CFR  part 
1203)".  This  was  changed  in  the  revised 
proposal  because  the  Commission 
wanted  to  guard  against  the  possibiUty 
that  small  adult  helmets  will  be 
purchased  for  children.  Therefore,  the 
revised  proposed  standard  required  that 
helmets  that  do  not  comply  with  the 
requirements  for  young  children's 
helmets  would  be  labeled  "Complies 
with  CPSC  Safety  Standard  for  Bicycle 
Helmets  for  Adults  and  Children  Age  5 
and  Older  (16  CFR  1203)".  Under  that 
proposal,  helmets  intended  for  children 
4  years  of  age  and  younger  would  bear 
a  label  stating  "Complies  with  CPSC 
Safety  Standard  for  Bicycle  Helmets  for 
Children  Under  5  Years  (16  CFR  1203)". 
That  proposal  further  provided  that 
helmets  that  comply  with  both 


standards  could  be  labeled  "Complies 
with  the  CPSC  Safety  Standard  for 
Bicycle  Helmets  for  Persons  of  All 
Ages",  or  equivalent  language. 

Maurice  Keenan,  MD,  from  the 
American  Academy  of  Pediatrics  [21], 
requested  that  a  minimum  age  of  1  year 
be  reflected  on  the  label  for  helmets 
intended  for  children  under  age  5.  This 
would  better  convey  the  message  that 
infants  (children  under  age  1)  should 
not  be  passengers  on  a  bicycle  imder 
any  circumstance.   . 

"The  Commission  agrees  with  the 
commenter  that  children  under  1  year  of 
age  should  not  he  on  bicycles.  Children 
are  just  learning  to  sit  unsupported  at 
about  9  months  of  age.  Until  this  age, 
infants  have  not  developed  sufficient 
bone  mass  and  muscle  tone  to  enable 
them  to  sit  unsupported  with  their 
backs  straight.  Pediatricians  advise 
against  having  infants  sitting  in  a 
slumped  or  ciirled  position  for 
prolonged  periods.  This  position  may 
even  be  exacerbated  by  the  added 
weight  of  a  bicycle  helmet  on  the 
infant's  head.  Because  pediatricians 
recommend  against  having  children 
imder  age  1  as  passengers  on  bicycles, 
the  Commission  does  not  want  the 
certification  label  to  imply  that  children 
under  age  1  can  ride  safely.  Thus,  the 
proposed  langaage  that  a  helmet 
complies  with  CPSC's  standard  "for 
Children  Undar  5  Years"  or  "for  persons 
of  all  ages"  is  not  suitable,  since  these 
phrases  include  children  less  than  1 
year  old. 

Further,  the  only  difference  between 
the  final  requirements  for  helmets  for 
children  of  ages  1—4  and  for  helmets  for 
older  persons  is  that  the  yoimg 
children's  helmets  cover  more  of  the 
head.  Therefore,  children's  helmets  will 
inherently  comply  with  the 
requirements  for  helmets  for  older 
persons,  and  the  label  need  not  indicate 
an  upper  cutoff  of  age  5  for  meeting 
CPSC's  requirements. 

For  the  reasons  given  above,  the 
proposed  label  indicating  that  helmets 
comply  with  the  standard  for  helmets 
for  children  imder  5  years  has  b^n 
amended  to  state  that  the  helmets 
comply  with  the  CPSC  standard  for 
"persons  age  1  and  older." 

e.  Identifying  the  Commission 

The  NSKC  [22]  encouraged  the 
Commission  to  modify  the  certification 
labeling  to  require  the  language  "United 
States  Consumer  Product  Safety 
Commission"  rather  than  "CPSC."  The 
commenter  believes  that  the  acronym  is 
likely  to  lead  to  consumer  confusion, 
but  that  the  use  of  the  full  name  of  the 
Commission  will  clearly  identify  the 
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helmet  as  meeting  a  federal  safety 
standard. 

The  rationale  presented  by  the 
commenter  for  using  the  full  name  of 
the  Commission  instead  of  using  the 
acronym  is  logical.  However,  the  use  of 
the  Commission's  full  name  may  be 
impractical  for  some  manufacturers.  The 
amount  of  space  available  on  the  inside 
of  a  helmet  is  limited.  The  proposed 
regulation  requires  a  number  of  labels, 
and  each  one  is  supposed  to  be  legible 
and  easily  visible  to  the  user.  Allowing 
the  use  of  the  acronym  is  a  necessary 
compromise  so  that  all  the  labels  can  be 
accommodated  on  the  inside  of  the 
helmet.  However,  the  Commission 
concluded  that  the  acronym  should 
include  the  designation  "U.S."  before 
"CPSC"  to  indicate  that  the  standard  is 
issued  by  an  agency  of  the  Federal 
Government.  Further,  the  Commission 
believes  manufacturers  should  have  the 
choice  of  whether  to  use  the  acronym  or 
spell  out  the  agency's  name. 
Accordingly,  the  following  wording  has 
been  added  to  §§  1203.34(b)(1)  and 
1203.34(d):  "this  label  may  spell  out 
'U.S.  Consumer  Product  Safety 
Commission'  instead  of 'U.S.  CPSC." 

f.  Certification  Label  on  Packaging 

The  proposed  standard  provided  that 
the  certification  compliance  label  shall 
also  be  on  the  helmets'  packaging  or 
promotional  material  if  the  label  is  not 
immediately  visible  on  the  product. 
NSKC  (221  requested  that  the  final 
standard  require  that  such  package  label 
be  legible  and  prominent,  and  place<f  on 
the  main  display  panel  of  the  packaging 
so  that  it  is  easily  visible  to  the 
purchaser. 

The  Commission  agrees  with  the 
commenter  and  has  added  the  following 
wording  to  §  1203.34(d):  "The  label 
shall  be  legible,  readily  visible,  and 
placed  on  the  main  display  panel  of  the 
packaging  or,  if  the  packaging  is  not 
visible  before'purchase  (e.g.,  catalog 
sales),  on  the  promotional  material  used 
with  the  sale  of  the  bicycle  helmet." 

E.  Recordkeeping 

1.  Introduction 

Section  16(b)  of  the  CPSA  requires 
that: 

Every  person  who  is  a  manufacturer, 
private  labeler,  or  distributor  of  a  consumer 
product  shall  establish  and  maintain  such 
records,  make  such  rep>orts,  and  provide  such 
information  as  the  Commission  may 
reasonably  require  for  the  purposes  of 
implementing  this  Act,  or  to  determine  - 
compliance  with  rules  or  orders  prescribed 
under  this  Act. 

15  U.S.C.  2065(b) 

The  rule  requires  every  entity  issuing 
certificates  of  compliance  for  bicycle 


helmets  to  maintain  records  that  show 
the  certificates  are  based  on  a  reasonable 
testing  program.  These  records  were 
proposed  to  be  maintained  for  a  period 
of  at  least  3  years  from  the  date  of 
certification  of  the  last  bicycle  helmet  in 
each  production  lot  and  to  be  available 
to  any  designated  officer  or  employee  of 
the  Commission  upon  request  in 
accordance  with  §  16(b)  of  the  CPSA,  15 
U.S.C.  2065(b). 

2.  Location  of  Test  Records 

The  "original  proposal  required  that 
records  be  kept  by  the  importer  in  the 
U.S.  to  allow  inspection  by  CPSC  staff 
within  48  hours  of  a  request  by  an 
employee  of  the  Commission.  In 
response  to  a  comment  on  the  original 
proposal,  the  Commission  revised  the 
regulation  to  state  that  if  the  importer 
can  provide  the  records  to  the  CPSC 
staff  within  the  48-hour  time  period,  the 
records  will  be  considered  kept  in  the 
U.S. 

SwRI  (2)  commented  that  the  48-hour 
allowance  to  provide  test  records  to  the 
Commission  should  apply  to  all 
manufacturers  or  importers,  whether  or 
not  the  test  records  are  maintained 
within  the  U.S. 

The  Commission  agrees  with  this 
comment,  and  the  final  rule  provides 
that  all  firms  are  required  to  provide 
records  for  immediate  inspection  and 
copying  upon  request  by  a  Commission 
employee.  If  the  records  are  not 
ph)rsically  available  during  the 
insjjection  because  they  are  maintained 
at  another  location,  the  firm  must 
provide  them  to  the  staff  within  48 
hours. 

3.  Length  of  Records  Retention 

Paula  Romeo  [26]  raised  the  issue  of 
whether  certification  records  should  be 
maintained  for  longer  than  3  years, 
since  helmets  can  be  used  for  5  years. 

The  purpose  of  records  being  kept  for 
3  years  is  to  ensure  that  the  helmets 
have  time  to  clear  the  distribution 
channels  and  get  into  the  maii^etplace. 
If  there  is  a  compliance  problem  or 
defect  in  the  helmets,  3  years  would  be 
sufficient  to  uncover  any  problems  with 
the  helmets.  The  Commission's  staff' 
would  have  time  to  obtain  the  records 
to  review  the  firm's  testing  program  and 
take  any  necessary  enforcement  action 
during  this  3-year  period.  Therefore,  no 
change  was  made  in  the  rule  in  response 
to  this  comment. 

F.  Regulatory  Flexibility  Act 
Certification 

Introduction 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 


Flexibility  Act,  5  U.S.C.  601  etseq., 
generally  requires  the  agency  to  prepare 
initial  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
rule  on  small  businesses  and  other  small 
entities. 

The  purpose  of  the  Regulatory 
Flexibility  Act.  as  stated  in  §  2(b)  (5 
U.S.C.  602  note),  is  to  require  agencies, 
consistent  with  their  objectives,  to  fit 
the  requirements  of  regulations  to  the 
scale  of  the  businesses,  organizations, 
and  governmental  jurisdictions  subject 
to  the  regulations.  The  Regulatory 
Flexibility  Act  provides  that  an  agency 
is  not  required  to  prepare  a  regulatory 
flexibility  analysis  if  the  head  of  an 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  5 
U.S.C.  605. 

The  Commission 's  Previous  Economic 
Findings 

In  the  August  1994  notice  of  proposed 
rulemaking,  the  Commission  noted  that 
any  costs  associated  with  design 
changes  to  comply  with  the  original 
proposal  would  be  spread  out  over  the 
course  of  production,  and  would  be 
small  on  a  p>er-unit  basis.  Costs 
associated  with  testing  and  monitoring 
were  not  expected  to  increase,  since  the 
vast  majority  of  firms  already  used  third 
parties  to  test  for  conformance  to  the 
voluntary  standards.  The  proposal  also 
allowed  for  self-certification  and  self- 
monitoring  which,  for  some  companies, 
may  be  substantially  less  costly  than 
third-party  certification.  The  proposed 
labeling  requirements  were  not  expected 
to  have  a  significant  impact  on  small 
firms,  in  that  virtually  all  helmets 
already  bore  a  similar  label.  Based  on 
this  information,  the  Conunission 
preliminarily  concluded  that  the 
proposal  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  received  no 
public  comment  on  this  conclusion. 

As  a  result  of  non-economic 
comments  of  a  technical  nature,  the 
Commission  proposed  a  revised 
standard  on  December  6, 1995.  In  that 
notice,  the  Commission  reiterated  its 
assessment  of  the  economic  impact  of 
the  standard  on  small  businesses.  In  the 
preamble  to  the  1995  proposal,  the 
Commission  again  preliminarily 
certified  that  the  proposed  standard,  if 
promulgated,  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

Current  Economic  Assessment  and 
Response  to  Comments 

The  Commission's  Directorate  for 
Economics  prepared  an  economic 
assessment  of  the  safety  standard  for 
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bicycle  helmets.  The  vast  majority  of 
helmets  now  sold  conform  to  one  (or 
more)  of  three  existing  voluntary 
standards.  Many  of  these  helmets 
probably  already  comply  with  the 
impact  attenuation  requirements  of  the 
new  rule.  On  a  per-unit  basis,  costs 
associated  with  redesign  and  testing  are 
expected  to  be  small. 

The  standard's  labeling  requirements 
are  unlikely  to  have  a  signiRcant  impact 
on  firms,  since  virtually  all  bicycle 
helmets  now  bear  a  permanent  label  on 
their  inside  surface.  Industry  sources 
report  that,  given  sufficient  lead  time  to 
modify  these  labels,  any  increased  cost 
of  labeling  would  be  insignificant. 

The  vast  majority  of  manufacturers 
now  use  third-party  testing  and 
monitoring  for  product  liability  reasons, 
and  are  likely  to  continue  to  do  so  in  the 
future.  The  standard  allows  for  self- 
certification  and  self-monitoring, 
however,  which  is  substantially  less 
costly  than  third-party  testing  and 
monitoring. 

The  Commission  received  two 
comments  on  the  1995  proposal  that 
related  to  the  economic  effects  of  the 
revision.  These  involved  the  cost 
associated  with  the  specification  of  a 
monorail  test  device,  and  the  effect  of 
the  curbstone  testing  procedure. 

A  comment  from  Trek  Bicycle 
Corporation  (5]  approved  specifying  a 
single  test  apparatus,  but  was  concerned 
that  the  Commission  chose  a  monorail- 
guided  test  rig  over  a  guidewire  unit. 
Trek  said  that  the  majority  of  PHMA 
members  test  on  wire^guided  equipment 
and  that  some  Hrms  may  be  forced  to 
purchase  monorail  units  to  eliminate 
product  liability  concerns.  The  firm 
stated,  "(tjhe  burden  of  this  unnecessary 
expense  may  provide  need  for 
additional  analysis  of  the  financial 
impact  to  small  business,  as  required  by 
the  Regulatory  Flexibility  Act." 

Based  on  contacts  with  industry  and 
testing  facilities,  it  appears  that,  of  those 
manufacturers  that  have  in-house  test 
labs,  an  estimated  5  to  10  have  only  a 
wire-guided  rig.  Most  commercial, 
independent,  and  academic  bicycle 
helmet  test  labs  have  a  monorail  test  rig, 
and  many  of  those  labs  also  have  one  or 
more  wire-guided  rigs.  The  estimated 
cost  to  purchase  a  monorail-guided  rig 
is  about  $20,000. 

An  interlaboratory  study  comparing 
the  results  of  monorail  and  guidewire 
test  rigs  showed  no  significant 
differences  between  the  two  types  of 
rigs  in  test  conditions  that  are  within 
the  parameters  permitted  by  the  draft 
standard.  Therefore,  the  final  standard 
has  been  revised  to  specify  that  either  a 
monorail  or  a  guidewire  apparatus  may 
be  used  to  test  a  helmet's  impact 


attenuation  performance.  Consequently, 
the  potential  cost  considerations  for 
laboratories  using  guidewire  rigs  no 
longer  apply. 

Another commenter,  Bell  Sports  [12], 
noted  that  the  proposal  also  included 
impact  testing  requirements  that 
allowed  two  impacts  with  a  device 
simulating  helmet  contact  with  a  curb. 
Bell  estimated  that  "[t]he  addition  of  the 
curbstone  tnvil  •  •  *  and  with  the 
option  of  using  it  twice  on  any  helmet 
might  well  increase  the  retail  price  of 
bicycle  hebnets  by  $2.00  to  $10.00." 

The  standard  is  intended  to  address 
helmet  safety  from  a  single  impact  on  a 
given  area.  For  this  reason,  the  impact 
testing  requirement  has  been  changed  to 
require  only  a  single  curbstone  impact 
simulation  test  p>er  helmet  test  sample. 
Consequently,  the  potential  changes  in 
helmet  design  that  could  have  been 
needed  to  comply  with  two  curbstone 
impact  tests  no  longer  apply. 

Small  Business  Effects 

Of  the  30  current  manufacturers  of 
bicycle  helmets,  all  but  two  would  be 
considered  small  businesses  under 
Small  Business  Administration 
employment  criteria  (less  than  100 
employees).  As  the  Commission  found 
previously,  the  one-time  costs  of  design 
are  expected  to  be  small  on  a  per-unit 
basis. 

Spokesmen  for  the  PHMA  estimate 
that  there  are  1.000  to  1,500  bicycle- 
helmet  molds  in  current  use,  each  of 
which  contains  4  molding  cavities. 
Redesign  may  be  required  for  one  or 
more  cavities  in  some  molds,  while 
other  molds  may  not  require  any  cavity 
redesign.  Using  a  midpoint  estimate  of 
1,250  molds,  there  would  be  some  5,000 
cavities  in  current  use  in  helmet  molds. 

The  PHMA  estimates  that  the  top  4 
manufacturers  of  bicycle  helmets 
account  for  about  700  molds  (or  some 
2,800  cavities)  used  in  helmet 
production.  The  other  26  firms  account 
for  the  remainder  or,  on  average,  21 
molds  per  firm  (84  cavities).  The  PHMA 
estimates  that  10%  or  less  of  the 
existing  cavities  would  require  redesign 
in  order  for  the  helmets  made  by  them 
to  comply  with  the  standard.  Thus, 
smaller  fimts  may  need  to  redesign  an 
average  of  8.4  cavities.  Each  cavity  costs 
approximately  $2,500,  according  to  the 
trade  association.  On  average,  the  one- 
time cost  of  cavity  redesign  for  the 
smaller  26  firms  would  be  about 
$21,000  each. 

The  top  4  firms  account  for  an 
estimated  75%  of  the  9  million  helmets 
sold  annually,  according  to  PHMA.  The 
remaining  firms  thus  account  for  25%, 
or  2.25  million  helmets  annually.  If 
sales  are  allocated  uniformly,  each  of 


the  26  firms  would  account  for  about 
87.000  imits.  If  spread  over  a  single 
year's  production,  the  average  cavity 
redesign  cost  would  be  about  24  cents 
per  helmet. 

Further,  the  industry  routinely 
replaces  molds  (and,  thus,  cavities), 
either  because  of  style  changes  in 
helmet  designs  or  because  they  wear 
out.  The  above  estimates,  however, 
assume  that  no  molds  would  have  been 
replaced  absent  the  standard.  Because 
the  standard  will  not  become  effective 
until  1  year  after  the  final  rule  is 
published,  some  of  the  noncomplying 
cavities  may  be  replaced  in  that  interim 
for  reasons  independent  of  the  final 
standard.  Consequently,  the  estimated 
one-time  costs  associated  with  the 
replacement  of  the  smaller  firms'  mold 
cavities  that  would  be  attributed  solely 
to  the  standard  are  likely  to  be 
significantly  less  than  $21,000  each. 

Regulatory  Flexibility  Certification 

Because  the  per-unit  costs  of 
modifying  production  molds  will  be 
relatively  low,  the  Commission 
concludes  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

G.  EnTironinental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  assessed  the 
possible  enviroiunental  efiiects 
associated  with  the  safety  standard  for 
bicycle  helmets. 

The  Commission's  regulations,  at  16 
CFR  1021.5(c)  (1)  and  (2).  state  that 
safety  standards  and  product  labeling  or 
certification  rules  for  consumer 
products  normally  have  little  or  no 
potential  for  affecting  the  human 
environment.  The  analysis  of  the 
potential  impact  of  this  rule  indicates 
that  the  rule  is  not  expected  to  affect 
preexisting  packaging  or  materials  of 
construction  now  used  by 
manufacturers.  Existing  inventories  of 
finished  products  would  not  be 
rendered  unusable,  since  §  9(g)(1)  of  the 
CPSA  provides  that  standards  apply 
only  to  products  manufactured  after  the 
effective  date.  Changes  in  coverage  areas 
for  helmets  may  require  modification  or 
replacement  of  existing  injection  molds. 
Industry  experts  estimate  that  there  are 
some  1,000  to  1,500  molds  currently 
used  by  bicycle  helmet  producers,  and 
that  perhaps  10%  are  likely  to  be 
affected  by  the  proposed  standard. 
Molds  are  coastnicted  of  aluminum, 
commonly  weighing  40-50  pounds 
each.  Molds  are  also  routinely  replaced 
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due  to  wear  or  to  changes  in  style. 
Helmet  manufacturers  send  these  older 
molds  back  to  the  Hrm  making 
replacements,  and  the  older  units  are 
melted  down  for  use  in  the  replacement 
molds.  Thus,  the  quantity  of  discards 
resulting  from  the  rule  is  likely  to  be 
small. 

Especially  in  view  of  the  statutory  1- 
year  effective  date,  it  is  unlikely  that 
signihcant  stocks  of  current  labels  will 
require  disposal. 

The  requirements  of  the  standard  are 
not  expected  to  have  a  significant  effect 
on  the  materials  used  in  production  or 
packaging,  or  on  the  amount  of 
materials  discarded  due  to  the 
regulation.  Therefore,  no  significant 
environmental  effects  are  expected  from 
this  rule.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

H.  Paperwork  Reduction  Act 

As  noted  above,  U.S.  manufacturers 
and  importers  of  bicycle  helmets  will  be 
required  to  conduct  a  reasonable  testing 
program  to  ensure  their  products 
comply  with  the  standard.  They  will 
also  be  required  to  keep  records  of  such 
testing  so  that  the  Commission's  staff 
can  verify  that  the  testing  was 
conducted  properly.  This  will  enable 
the  staff  to  obtain  information  indicating 
that  a  company's  helmets  comply  with 
the  standard,  without  having  itself  to 
test  helmets.  U.S.  manufacturers  and 
importers  of  bicycle  helmets  will  also 
have  to  label  their  products  with 
specified  information. 

The  rule  thus  contains  "collection  of 
information  requirements"  subject  to 
the  Paperwork  Reduction  Act  of  1995, 
15  U.S.C.  3501-3520,  Pub.  L.  No.  104- 
13,  109  Stat.  163  (1995).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  control  number  may  be  displayed 
by  publication  in  the  Federal  Register. 
Accordingly,  the  Commission  submitted 
the  proposed  collection  of  information 
requirements  to  OMB  for  review  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995. 

The  Commission's  staff  estimates  that 
there  are  about  30  manufacturers  and 
importers  subject  to  these  collection  of 
information  requirements.  There  are  an 
estimated  200  different  models  of 
bicycle  helmets  currently  marketed  in 
the  U.S. 

Industry  sources  advised  the 
Commission's  staff  that  the  time  that 
will  be  required  to  comply  with  the 
collection  of  information  requirements 
will  be  from  100  to  150  hours  per  model 


per  year.  Therefore,  the  total  amount  of 
time  required  for  compliance  with  these 
requirements  will  be  20.000  to  30,000 
hours  per  year.  However,  these 
estimates  are  based  on  the  amount  of 
time  that  is  currently  expended  in 
complying  with  the  similar 
requirements  that  are  in  the  various 
voluntary  standards.  Thus,  the 
additional  burden  of  the  final  collection 
of  information  requirements  is  expected 
to  be  only  a  small  fraction  of  the  total 
hours  given  above. 

The  Commission  solicited  comments 
on  the  activities  and  time  required  to 
comply  with  these  requirements  and 
how  these  differ  from  usual  and 
customary  current  industry  practices,  on 
the  accuracy  of  the  Commission's 
burden  estimate,  and  on  how  that 
burden  could  be  reduced.  No  comments 
directly  addressed  the  Commission's 
burden  estimate.  Comments  addressing 
the  topic  of  reducing  the  number  of 
helmets  required  to  be  tested  under  the 
standard  are  discussed  in  section  C  of 
this  notice. 

I.  Executive  Orders 

This  rule  has  been  evaluated  for 
federalism  implications  in  accordance 
with  Executive  Order  No.  12.612,  and 
the  rule  raises  no  substantial  federalism 
concerns. 

Executive  Order  No.  12,988  requires 
agencies  to  state  the  preemptive  effect, 
if  any,  to  be  given  to  the  regulation.  The 
preemptive  effect  of  this  rule  is 
established  by  15  U.S.C.  2075(a),  which 
states: 

(a)  Whenever  a  consumer  product  safety 
standard  under  [the  CPSAj  is  in  effect  and 
applies  to  a  risk  of  injury  associated  with  a 
consumer  product,  no  State  or  political 
subdivision  of  a  State  shall  have  any 
authority  either  to  establish  or  to  continue  in 
effect  any  provision  of  a  safety  standard  or 
regulation  which  prescribed  any 
requirements  as  to  the  performance, 
compwsition,  contents,  design,  finish, 
construction,  packaging,  or  labeling  of  such 
product  which  are  designed  to  deal  with  the 
same  risk  of  injury  associated  with  such 
consumer  product,  unless  such  requirements 
are  identical  to  the  requirements  of  the 
Federal  standard. 

Subsection  (b)  of  15  U.S.C.  2075 
provides  that  subsection  (a)  does  not 
prevent  the  Federal  Government  or  the 
government  of  any  State  or  political 
subdivision  of  a  State  from  establishing 
or  continuing  in  effect  a  safety  standard 
applicable  to  a  consumer  product  for  its 
own  (governmental)  use,  and  which  is 
not  identical  to  the  consumer  product 
safety  standard  applicable  to  the 
product  under  the  CPSA,  if  the  Federal, 
State,  or  political  subdivision 
requirement  provides  a  higher  degree  of 


protection  from  such  risk  of  injury  than 
the  consumer  product  safety  standard. 

Subsection  (c)  of  15  U.S.C.  2075 
authorizes  a  State  or  a  political 
subdivision  of  a  State  to  request  an 
exemption  from  the  preemptive  effect  of 
a  consumer  product  safety  standard. 
The  Commission  may  grant  such  a 
request,  by  rule,  where  the  State  or 
political  subdivision  standard  or 
regulation  (1)  provides  a  significantly 
higher  degree  of  protection  from  such 
risk  of  injury  than  the  consumer  product 
safety  standard  and  (2)  does  not  unduly 
burden  interstate  commerce. 

List  of  Subieqts  in  16  CFR  Part  1203 

Consumer  protection.  Bicycles, 
Incorporation  by  reference.  Infants  and 
children,  Safety. 

For  the  reasons  given  above,  the 
Commission  revises  Part  1203  of  Title 
16  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  1203— SAFETY  STANDARD  FOR 
BICYCLE  HELMETS 

Sut>part  A— The  Standard 

Sec. 

1203.1  Scope,  general  requirements,  and 
effective  date. 

1203.2  Purpose  and  basis. 

1203.3  Referenced  documents. 

1203.4  Defmitions. 

1203.5  Construction  requirements — 
projections. 

1203.6  Labeling  and  instructions. 

1203.7  Samples  for  testing. 

1203.8  Conditioning  environments. 

1203.9  Test  headforms. 

1203.10  Selecting  the  test  headform. 

1203.11  Marking  the  impact  test  line. 

1203.12  Test  requirements. 

1203.13  Test  schedule. 

1203.14  Peripheral  vision  test. 

1203.15  Positional  stability  test  (roll-off 
resistance). 

1203.16  Dynamic  strength  of  retention 
system  test. 

1203.17  Impact  attenuation  test. 

Sut)part  B— Cartification 

1203.30  Purpose,  basis,  and  scope. 

1203.31  Applicability  date. 

1203.32  Defmitions. 

1203.33  Certification  testing. 

1203.34  Product  certification  and  labeling 
by  manufacturers  (including  importers). 

Sut>pai1  C — Recordkeeping 

1203.40  Effective  date. 

1203.41  Recordkeeping  requirements. 

Subpart  D— Requirements  for  Bicyeie 
Helmet*  Manufactured  From  March  17, 
1905,  Through  March  10, 1999 

1203.51  Purpose  and  basis. 

1203.52  Scope  and  effective  date. 

1203.53  Interim  safety  standards. 

Figures  to  Part  1203 

Authority:  15  U.S.C.  2056,  2058.  and  6001- 
6006.  Subpart  B  is  also  issued  under  IS 


UMI 
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U.S.C.  2063.  Subpart  C  is  also  issued  under 
15  U.S.C.  2065. 

Subpart  A— The  Standard 

§  1 203. 1    Scope,  general  requirements,  and 
effective  date. 

(a)  Scope.  The  standard  in  this 
subpart  describes  test  methods  and 
defines  minimum  performance  criteria 
for  all  bicycle  helmets,  as  defined  in 

§  1203.4(b). 

(b)  General  requirements. 

(1)  Projections.  All  projections  on 
bicycle  helmets  must  meet  the 
construction  requirements  of  §  1203.5. 

(2)  Labeling  and  instructions.  All 
bicycle  helmets  must  have  the  labeling 
and  instructions  required  by  §  1203.6. 

(3)  Performance  tests.  All  bicycle 
helmets  must  be  capable  of  meeting  the 
peripheral  vision,  positional  stability, 
dynamic  strength  of  retention  system, 
and  impact-attenuation  tests  described 
in  §§  1203.7  throurfi  1203.17. 

(4)  Units.  The  values  stated  in 
International  System  of  Units  ("SI") 
measurements  are  the  standard.  The 
inch-pound  values  stated  in  parentheses 
are  for  information  only. 

(c)  Effective  date.  The  standard  shall 
become  effective  March  10, 1999  and 
shall  apply  to  all  bicycle  helmets 
manufactured  after  that  date.  Bicycle 
helmets  manufactured  from  March  17, 
1995  through  March  10, 1999,  inclusive, 
are  subject  to  the  requirements  of 
Subpart  D,  rather  than  this  subpart  A. 

S  1203.2    Purpoaa  and  basis. 

The  purpose  and  basis  of  this 
standard  is  to  reduce  the  likelihood  of 
serious  injury  and  death  to  bicyclists 
resulting  from  impacts  to  the  head, 
pursuant  to  15  U.S.C.  6001-6006. 

§1203.3    Referenced  documents. 

(a)  The  following  documents  are 
incorporated  by  reference  in  this 
standard. 

(1)  Draft  ISO/DIS  Standard  6220- 
1983 — Headforms  for  Use  in  the  Testing 
of  Protective  Helmets.* 

(2)  SAE  Recommended  Practice  SAE 
J211  OCT88,  Instrumentation  for  Impact 
Tests. 

(b)  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies 
of  the  standards  may  be  obtained  as 
follows.  Copies  of  the  draft  ISO/DIS 
Standard  6220-1983  are  available  from 


American  National  Standards  Institute, 
11  W.  42nd  St.,  13th  Floor,  New  York, 
NY  10036.  Copies  of  the  SAE 
Recommended  Practice  SAE  J211 
OCTBB,  Instrumentation  for  Impact 
Tests,  are  available  from  Society  of 
Automotive  Engineers,  400 
Commonwealth  Dr.,  Warrendale,  PA 
15096.  Copiies  may  be  inspected  at  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  4330  East- 
West  Highway,  Bethesda,  Maryland 
20814,  or  at  the  Office  of  the  Federal 
Register,  800  N.  Capitol  Street  NW, 
Room  700.  Washington,  DC. 

§1203.4    Definitions 

(a)  Basic  plane  means  an  anatomical 
plane  that  includes  the  auditory 
meatuses  (the  external  ear  openings) 
and  the  inferior  orbital  rims  (the  bottom 
edges  of  the  eye  sockets).  The  ISO 
headforms  are  marked  with  a  plane 
corresponding  to  this  basic  plane  (see 
Figures  1  and  2  of  this  part). 

(b)  Bicycle  helmet  means  any 
headgear  that  either  is  marketed  as,  or 
implied  through  marketing  or 
promotion  to  be,  a  device  intended  to 
provide  protection  from  head  injuries 
while  riding  a  bicycle.^ 

(c)  Comfort  or  fit  padding  means 
resilient  liBing  material  used  to 
configure  the  helmet  for  a  range  of 
different  head  sizes. 

(d)  Coronal  plane  is  an  anatomical 
plane  perpendicular  to  both  the  basic 
and  midsagittal  planes  and  containing 
the  midpoint  of  a  line  connecting  the 
right  and  left  auditory  meatuses.  The 
ISO  headforms  are  marked  with  a 
transverse  plane  corresponding  to  this 


>  Although  the  draft  ISO/DIS  6220-1983  standard 
was  never  adopted  as  an  international  standard,  it 
has  become  a  consensus  national  standard  because 
all  recent  major  voluntary  standards  used  in  the 
United  States  for  testing  bicycle  helmets  establish 
their  headform  dimensions  by  referring  to  the  draft 
ISO  standard. 


■  Helmets  specifically  marketed  for  exclusive  use 
in  a  designatod  activity,  such  as  skateboarding, 
roUerblading,  baseball,  roller  hockey,  etc.,  would  be 
excluded  from  this  definition  because  the  specific 
focus  of  their  marketing  makes  it  unlikely  that  such 
helmets  would  be  purchased  for  other  than  their 
stated  use.  However,  a  multi-purpose  helmet— one 
marketed  or  represented  as  providing  protection 
either  during  general  use  or  in  a  variety  of  specific 
activities  olhtr  than  bicycling — would  fall  within 
the  definition  of  bicycle  helmet  if  a  reasonable 
consumer  could  conclude,  based  on  the  helmet's 
marketing  or  representations,  that  bicycling  is 
among  the  activities  in  which  the  helmet  is 
intended  to  bt  used.  In  making  this  determiitation, 
the  Commission  will  consider  the  types  of  specific 
activities,  if  any.  for  which  the  heltnet  is  marketed, 
the  similarity  of  the  appearance,  design,  and 
construction  of  the  helmet  to  other  helmets 
marketed  or  recognized  as  bicycle  helmets,  and  the 
presence,  prominence,  and  clarity  of  any  warnings, 
on  the  helmet  or  its  packaging  or  promotional 
materials,  against  the  use  of  the  helmet  as  a  bicycle 
helmet.  A  multi-purpose  helmet  marketed  without 
specific  reference  to  the  activities  in  which  the 
helmet  is  to  be  used  will  be  presumed  to  be  a 
bicycle  helmet.  The  presence  of  warnings  or 
disclaimers  advising  against  the  use  of  a  multi- 
purpose helmet  during  bicycling  is  a  relevant,  but 
not  necessarily  controlling,  factor  in  the 
determination  of  whether  a  multi-purpose  helmet  is 
a  bicycle  helmet. 


coronal  plane  (see  Figures  1  and  2  of 
this  part). 

(e)  Field  of  vision  is  the  angle  of 
peripheral  vision  allowed  by  the  helmet 
when  positioned  on  the  reference 
headform. 

(f)  Helmet  positioning  index  ("HPI") 
is  the  vertical  distance  from  the  brow  of 
the  helmet  to  the  reference  plane,  when 
placed  on  a  reference  headform.  This 
vertical  distance  shall  be  specified  by 
the  manufacturer  for  each  size  of  each 
model  of  the  manufacturer's  helmets,  for 
the  appropriate  size  of  headform  for 
each  helmet,  as  described  in  §  1203.10. 

(g)  Midsagittal  plane  is  an  anatomical 
plane  perpendicular  to  the  basic  plane 
and  containing  the  midpoint  of  the  line 
connecting  the  notches  of  the  right  and 
left  inferior  oitrital  ridges  and  the 
midpoint  of  the  line  coimecting  the 
superior  rims  of  the  right  and  left 
auditory  meatuses.  The  ISO  headforms 
are  marked  with  a  longitudinal  plane 
corresponding  to  the  midsagittal  plane 
(see  Figures  1  and  2  of  this  part). 

(h)  Modular  elastomer  programmer 
("MEP")  is  a  cylindrical  pad,  typically 
consisting  of  a  f>olyurethane  rubber, 
used  as  a  consistent  .impact  medium  for 
the  systems  check  procedure.  The  MEP 
shall  be  152  mm  (6  in)  in  diameter,  and 
25  mm  (1  in)  thick  and  shall  have  a 
durometer  of  60  ±  2  Shore  A.  The  MEP 
shall  be  affixed  to  the  top  siirface  of  a 
flat  6.35  mm  (V4  in)  thick  aluminum 
plate.  See  §  1203.17(b)(1). 

(i)  Preload  ballast  is  a  "bean  bag" 
filled  with  lead  shot  that  is  placed  on 
the  helmet  to  secure  its  position  on  the 
headform.  The  mass  of  the  preload 
ballast  is  5  kg  (11  lb). 

(j)  Projection  is  any  part  of  the  helmet, 
internal  or  external,  that  extends  beyond 
the  faired  surface. 

(k)  Reference  headform  is  a  headform 
used  as  a  measuring  device  and 
contoured  in  the  same  configuration  as 
one  of  the  test  headforms  A,  E,  J,  M,  and 
O  defined  in  draft  ISO  DIS  6220-1983. 
The  reference  headform  shall  include 
surface  markings  corresponding  to  the 
basic,  coronal,  midsagittal,  and 
reference  planes  (see  Figures  1  and  2  of 
this  part). 

(1)  Reference  plane  is  a  plane  marked 
on  the  ISO  headforms  at  a  specified 
distance  above  and  parallel  to  the  basic 
plane  (see  Fi^re  3  of  this  part). 

(m)  Retention  system  is  the  complete 
assembly  that  secures  the  helmet  in  a 
stable  position  on  the  wearer's  head. 

(n)  Shield  means  optional  equipment 
for  helmets  that  is  used  in  place  of 
goggles  to  protect  the  eyes. 

(o)  Spherical  impactor  is  an  impact 
fixture  used  in  the  instrument  system 
check  of  §  1203.17(b)(1)  to  test  the 
impact-attenuation  test  equipment  for 
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precision  and  accuracy.  The  spherical 
impactor  shall  be  a  146  mm  (5.75  in) 
diameter  aluminum  sphere  mounted  on 
the  ball-arm  connector  of  the  drop 
assembly.  The  total  mass  of  the 
spherical-impactor  drop  assembly  shall 
be  5.0  ±  0.1  kg  (11.0  ±  0.22  lb). 

(p)  Test  headform  is  a  solid  model  in 
the  shape  of  a  human  head  of  sizes  A, 
E.  J,  M,  and  O  as  defined  in  draft  ISO/ 
DIS  6220-1983.  Headfonns  used  for  the 
impact-attenuation  test  shall  be 
constructed  of  low-resonance  K-IA 
magnesium  alloy.  The  test  headforms 
shall  in61ade  surface  markings 
corresponding  to  the  basic,  coronal, 
midsagittal,  and  refBrence  planes  (see 
Figure  2  of  this  part). 

(q)  Test  region  is  the  area  of  the 
helmet,  on  and  above  a  specified  impact 
test  line,  that  is  subject  to  impact 
testing. 

S  1203.5    Conatnicttcn  requirements— 


Any  imfeired  projection  extending 
more  than  7  mm  (0.28  in.)  from  the 
helmet's  outer  surface  shall  break  away 
or  collapse  when  impacted  with  forces 
equivalent  to  those  produced  by  the 
appUcable  impact-attenuation  tests  in 
§  1203.17  of  this  standard.  There  shall 
be  no  fixture  on  the  helmet's  inner 
surface  projecting  more  than  2  mm  into 
the  helmet  interior. 

§1203.6    Labeling  and  instructions. 

(a)  Labeling.  Each  helmet  shall  be 
marked  with  durable  labeling  so  that  the 
following  information  is  legible  and 
easily  visible  to  the  user: 

(1)  Model  designation. 

(2)  A  warning  to  the  user  that  no 
helmet  can  protect  against  all  possible 
impacts  and  that  serious  injury  or  death 
could  occvu*. 

(3)  A  warning  on  both  the  helmet  and 
the  packaging  that  for  maximum 
protection  the  helmet  must  be  fitted  and 
attached  properly  to  the  wearer's  head 
in  accordance  with  the  manufacturer's 
fitting  instructions. 

(4)  A  warning  to  the  user  that  the 
helmet  may,  after  receiving  an  impact, 
be  damaged  to  the  point  that  it  is  no 
longer  adequate  to  protect  the  head 
against  further  impacts,  and  that  this 
damage  may  not  be  visible  to  the  user. 
This  label  ^11  also  state  that  a  helmet 
that  has  sustained  an  impact  should  be 
returned  to  the  manufacturer  for 
inspection,  or  be  destroyed  and 
replaced. 

(5)  A  warning  to  the  user  that  the 
helmet  can  be  damaged  by  contact  with 
common  substances  (for  example, 
certain  solvents  (ammonia],  cleaners 
[bleach],  etc.),  and  that  this  damage  may 
not  be  visible  to  the  user.  This  label 


shall  state  in  generic  terms  some 
recommended  cleaning  agents  and 
procedures  (for  example,  wipe  with 
mild  soap  and  water),  Ust  the  most 
common  substances  that  damage  the 
helmet,  warn  against  contacting  the 
helmet  with  these  substances,  and  refer 
users  to  the  instruction  manual  for  more 
specific  care  and  cleaning  information. 

(6)  Signal  word.  The  labels  required 
by  paragraphs  (a)  (2)  through  (5)  of  this 
section  shall  include  the  signal  word 
"WARNING"  at  the  beginning  of  each 
statement,  imless  two  or  more  of  the 
statements  appear  together  on  the  same 
label.  In  that  case,  the  signal  word  need 
only  appear  once,  at  the  beginning  of 
the  warnings.  The  signal  word 
"WARNING"  shall  be  in  all  capital 
letters,  bold  print,  and  a  type  size  equal 
to  or  greater  than  the  other  text  on  the 
label. 

(b)  Instructions.  Each  helmet  shall 
have  fitting  and  positioning 
instructions,  including  a  graphic 
representation  of  proper  positioning. 

S1203.7    Samples  for  testing. 

(a)  General.  Helmets  shall  be  tested  in 
the  condition  in  which  they  are  offered 
for  sale.  To  meet  the  standard,  the 
helmets  must  be  able  to  pass  all  tests, 
both  with  and  without  any  attachments 
that  may  be  offered  by  the  hehnet's 
manufacturer  and  with  all  possible 
combinations  of  such  attachments. 

(b)  Number  of  samples.  To  test 
conformance  to  this  standard,  eight 
samples  of  each  helmet  size  for  each 
helmet  model  offered  for  sale  are 
required. 

f  1 203.S    CorMNtioning  environments. 

Helmets  shall  be  conditioned  to  one 
of  the  following  environments  prior  to 
testing  in  accordance  with  the  test 
schedule  at  §  1203.13.  The  barometric 
pressiue  in  all  conditioning 
environments  shall  be  75  to  110  kPa 
(22.2  to  32.6  in  of  Hg).  All  test  hehnets 
shall  be  stabilized  within  the  ambient 
condition  for  at  least  4  hours  prior  to 
further  conditioning  and  testing.  Storage 
or  shipment  within  this  ambient  range 
satisfies  this  requirement. 

(a)  Ambient  condition.  The  ambient 
condition  of  the  test  laboratory  shall  be 
within  17"^:  to  27*C  (63*^  to  81'F),  and 
20  to  80%  relative  humidity.  The 
ambient  test  helmet  does  not  need 
further  conditioning. 

(b)  Low  temperature.  The  helmet  shall 
be  kept  at  a  temperature  of  -  17°C  to 

-  13»C  (IT  to  9-F)  for  4  to  24  hours 
prior  to  testing. 

(c)  High  temperature.  The  helmet 
shall  be  kept  at  a  temperature  of  47°C 
to  53»C  (117^  to  127T)  for  4  to  24 
hours  prior  to  testing. 


(d)  Water  immersion.  The  helmet 
shall  be  fully  immersed  "crown"  down 
in  potable  water  at  a  temperature  of 
17''C  to  27»C  (63»F  to  81'F)  to  a  crown 
depth  of  305  mm  ±  25  mm  (12  in.  ±  1 
in.)  for  4  to  24  hours  prior  to  testing. 

f  1203.9    Test  headforms. 

The  headforms  used  for  testing  shall 
be  selected  from  sizes  A,  E,  J,  M,  and  O, 
as  defined  by  DRAFT  ISO/DIS  6220- 
1983,  in  accordance  with  §  1203.10. 
Headforms  used  for  impact  testing  shall 
be  rigid  and  be  constructed  of  low- 
resonance  K— lA  magnesium  alloy. 

11203.10    Setecttng  the  test  hsadlorm. 

A  helmet  shall  be  tested  on  the 
smallest  of  the  headforms  appro|Hiate 
for  the  helmet  sample.  A  headform  size 
is  appropriate  for  a  helmet  if  all  of  the 
helmet's  sizing  pads  are  partially 
compressed  when  the  helmet  is 
equipped  with  its  thickest  sizing  pads 
and  ptositioned  correctly  on  the 
reference  headform. 

§1203.11    MMldng  the  impact  test  ime. 

Prior  to  testing,  the  impact  test  line 
shall  be  determined  for  each  helmet  in 
the  following  manner. 

(a)  Position  the  helmet  on  the 
appropriate  headform  as  specified  by 
the  manufacturer's  helmet  positioning 
index  (HPI),  with  the  brow  parallel  to 
the  btisic  plane.  Place  a  S-kg  (11-lb) 
preload  ballast  on  top  of  the  helmet  to 
set  the  comfort  or  fit  padding. 

(b)  Draw  the  impact  test  line  on  the 
outer  surface  of  the  helmet  coinciding 
with  the  intersection  of  the  surface  of 
the  helmet  with  the  impact  line  planes 
defined  from  the  reference  headfonn  as 
shown  in: 

(1)  Figure  4  of  this  part  for  helmets 
intended  only  for  persons  5  yeara  of  age 
and  older. 

(2)  Figure  5  of  this  part  for  helmets 
intended  for  persons  age  1  and  older. 

(c)  The  center  of  the  impact  sites  shall 
be  selected  at  any  point  on  the  helmet 
on  or  above  the  impact  test  line. 

§1203.12    Test  requirements. 

(a)  Peripheral  vision.  All  bicycle 
helmets  shall  allow  unobstructed  vision 
through  a  minimum  of  105*  to  the  left 
and  right  sides  of  the  midsagittal  plane 
when  measured  in  accordance  tvith 

§  1203.14  of  this  standard. 

(b)  Positional  stability.  No  bicycle 
helmet  shall  come  off  of  the  test 
headform  when  tested  in  accordance 
with  §  1203.15  of  this  standard. 

(c)  Dynamic  strength  of  retention 
system.  All  bicycle  helmets  shall  have  a 
retention  system  that  will  remain  intact 
without  elongating  more  than  30  mm 
(1.2  in.)  when  tested  in  accordance  with 
§  1203.16  of  this  standard. 
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(d)  Impact  attenuation  criteria. 

(1)  General.  A  helmet  fails  the  impact 
attenuation  performance  test  of  this 
standard  if  a  failure  under  paragraph 
(d)(2)  of  this  section  can  be  induced 
under  any  combination  of  impact  site, 
anvil  type,  anvil  impact  order,  or 
conditioning  environment  permissible 
under  the  standard,  either  with  or 
without  any  attachments,  or 
combinations  of  attachments,  that  are 
provided  with  the  helmet.  Thus,  the 
Commission  will  test  for  a  "worst  case" 
combination  of  test  parameters.  What 
constitutes  a  worst  case  may  vary, 
depending  on  the  particular  helmet 
involved. 

(2)  Peak  acceleration.  The  peak 
acceleration  of  any  impact  shall  not 
exceed  300  g  when  the  helmet  is  tested 
in  accordance  with  §  1203.17  of  this 
standard. 

f12»3.13    TMtaetMduto. 

(a)  Helmet  sample  1  of  the  set  of  eight 
helmets,  as  designated  in  Table  1203.13. 


shall  be  tested  for  peripheral  vision  in 
accordance  with  §  1203.14  of  this 
standard. 

(b)  Helmet  samples  1  through  8.  as 
designated  in  Table  1203.13.  shall  be 
conditioned  in  the  ambient,  high 
temperature,  low  temperature,  and 
water  immersion  environments  as 
follows:  helmets  1  and  5 — ambient; 
helmets  2  end  7 — high  temperature; 
helmets  3  and  6 — low  temperature;  and 
helmets  4  and  8 — ^water  immersicm. 

(c)  Testing  must  begin  within  2 
minutes  after  the  helmet  is  removed 
from  the  conditioning  environment.  The 
helmet  shall  be  returned  to  the 
conditioning  environment  within  3 
minutes  alter  it  was  removed,  and  shall 
remain  in  the  conditioning  envircmment 
for  a  minimum  of  2  minutes  before 
testing  is  resumed.  If  the  helmet  is  out 
of  the  OHiditioning  environment  beyond 
3  minutes,  testing  shall  not  resume  until 
the  helmet  has  been  reconditioned  for  a 
period  equal  to  at  least  5  minutes  for 

Table  1203.13.— Test  Schedu^ 


each  minute  the  helmet  was  out  of  the 
conditioning  environment  beyond  the 
first  3  minutes,  or  for  4  hours, 
(whichever  reconditioning  time  is 
shorter)  before  testing  is  resumed. 

(d)  Prior  to  being  tested  for  impact 
attenuation,  helmets  1-4  (conditioned 
in  ambient,  high  temperature,  low 
temperature,  and  water  immersion 
environments,  respectively)  shall  be 
tested  in  accordance  with  the  dynamic 
ret^ition  system  strength  test  at 
§  1203.16.  Hehnets  1-4  shall  then  be 
tested  in  accordanca  with  the  impact 
attenuation  tests  on  the  flat  and 
hemispherical  anvils  in  accordance  with 
the  procedure  at  §  1203.17.  Helmet  5 
(ambient-conditioned)  shall  be  tested  in 
accordance  with  the  positional  stalahty 
tests  at  §  1203.15  prior  to  impact  testing. 
Helmets  5-8  $hall  then  be  tested  in 
accordance  with  the  impact  attenuation 
tests  on  the  cuibstone  anvil  in 
accordance  with  §  1203.17.  Table 
1203.13  summarizes  the  test  schedule. 


1203.14 
'ehpheral 
vision 


§1203.15 

Positianai 

stability 


§1203.17  Impact  tests 


Anv« 


NUnbarot 
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§120X14    Partpharai  vMon 

Position  the  helmet  on  a  reference 
headform  in  accordance  with  the  HPI 
and  place  a  5-kg  (11-lb)  preload  ballast 
on  top  of  the  helmet  to  set  the  comfort 
or  fit  padding.  (Note:  Peripheral  vision 
clearance  may  be  determined  when  the 
helmet  is  positioned  for  marking  the  test 
Unes.)  Peripheral  vision  is  measured 
horizontally  from  each  side  of  the 
midsagittal  plane  around  the  point  K 
(see  Figure  6  of  this  part).  Point  K  is 
located  on  the  front  surface  of  the 
reference  headform  at  the  intersection  of 
the  basic  and  midsagittal  planes.  The 
vision  shall  not  be  obstructed  within 
105  degrees  from  point  K  on  each  side 
of  the  midsagittal  plane. 

§1203.15    Positional  stability  tast  (roll-off 
resistance). 

(a)  Test  equipment. 


(1)  Headfonns.  The  test  headfbrms 
shall  comply  with  the  dimensions  of  the 
full  chin  ISO  reference  headforms  sizes 
A.  E,  J,  M.  and  O. 

(2)  Test  fixture.  The  headform  shall  be 
secured  in  a  test  fixture  with  the 
headform 's  vertical  axis  pointing 
downward  and  45  degrees  to  the 
direction  of  gravity  (see  Figure  7  of  this 
part).  The  test  fixture  shall  permit 
rotation  of  the  headform  about  its 
vertical  axis  and  include  means  to  lock 
the  headform  in  the  face  up  and  face 
down  positions. 

(3)  Dynamic  impact  apparatus.  A 
dynamic  impact  apparatus  shall  be  used 
to  apply  a  shock  load  to  a  helmet 
secured  to  the  test  headform.  The 
dynamic  impact  apparatus  shall  allow  a 
4-kg  (8.8-lb)  drop  weight  to  slide  in  a 
guided  free  fall  to  impact  a  rigid  stop 
anvil  (see  Figure  7  of  this  part).  The 
entire  mass  of  the  dynamic  impact 


assembly,  including  the  drop  weight, 
shall  be  no  more  than  5  kg  (11  lb). 

(4)  Strap  or  cable.  A  hook  and  flexible 
strap  or  cable  shall  be  used  to  connect 
the  dynamic  impact  apparatus  to  the 
helmet.  The  strap  or  csA>le  shall  be  of  a 
material  having  an  elongation  of  no 
more  than  5  mm  (0.20  in.)  per  300  mm 
(11.8  in.)  when  loaded  with  a  22-kg 
(48.5  lb)  weight  in  a  free  hanging 
position. 

(b)  Test  procedure. 

(1)  Orient  the  headform  so  that  its  face 
is  down,  and  lock  it  in  that  orientation. 

(2)  Place  the  helmet  on  the 
appropriate  size  full  chin  headform  in 
accordance  with  the  HPI  and  fasten  the 
retention  system  in  accordance  with  the 
manufacturer's  instructions.  Adjust  the 
straps  to  remove  any  slack. 

(3)  Suspend  the  dynamic  impact 
system  from  the  helmet  by  positioning 
the  flexible  strap  over  the  helmet  along 


UMI 
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the  midsagittal  plane  and  attaching  the 
hook  over  the  edge  of  the  helmet  as 
shown  in  Figure  7  of  this  part. 

(4)  Raise  the  drop  weight  to  a  height 
of  0.6  m  (2  ft)  from  the  stop  anvil  and 
release  it,  so  that  it  impacts  the  stop 
anvil. 

(5)  The  test  shall  be  repeated  with  the 
headform's  face  pointing  upwards,  so 
that  the  hehnet  is  pulled  from  front  to 
rear. 

§1203.18    Dynamic  strength  of  retentton 
system  last 

(a)  Test  equipment. 

(1)  ISO  headforms  without  the  lower 
chin  portion  shall  be  used. 

(2)  The  retention  system  strength  test 
equipment  shall  consist  of  a  dynamic 
impact  apparatus  that  allows  a  4-kg  (8.8- 
Ib)  drop  weight  to  slide  in  a  guided  free 
fall  to  impact  a  rigid  stop  anvil  (see 
Figure  8  of  this  part).  Two  cylindrical 
rollers  that  spin  freely,  with  a  diameter 
of  12.5  ±  0.5  mm  (0.49  in.  ±  0.02  in.)  and 
a  center-to-center  distance  of  76.0  ±  1 
mm  (3.0  ±  0.04  in.),  shall  make  up  a 
stirrup  that  represents  the  bone 
structure  of  the  lower  jaw.  The  entire 
dynamic  test  apparatus  hangs  freely  on 
the  retention  system.  The  entire  mass  of 
the  support  assembly,  including  the  4- 
kg  (8.8-Ib)  drop  weight,  shall  be  11  kg 
±0.5  kg  (24.2  lb  ±1.1  lb). 

(b)  Test  procedure. 

(1)  Place  the  helmet  on  the 
appropriate  size  headform  on  the  test 
device  according  to  the  HPI.  Fasten  the- 
strap  of  the  retention  system  under  the 
stirrup. 

(2)  Mark  the  pre-test  position  of  the 
retention  system,  with  the  entire 
dynamic  test  apparatus  hanging  fi^eely 
on  the  retention  system. 

(3)  Raise  the  4-kg  (8.8-lb)  drop  weight 
to  a  height  of  0.6  m  (2  ft)  from  the  stop 
anvil  and  release  it.  so  that  it  impacts 
the  stop  anvil. 

(4)  Record  the  maximum  elongation  of 
the  retention  system  during  the  impact. 
A  marker  system  or  a  displacement 
transducer,  as  shown  in  Figure  8  of  this 
part,  are  two  methods  of  measuring  the 
elongation. 

§1203.17    Impact  attenuation  test 

(a)  Impact  test  instruments  and 
equipment. 

(1)  Measurement  of  impact 
attenuation.  Impact  attenuation  is 
determined  by  measuring  the 
acceleration  of  the  test  headform  during 
impact.  Acceleration  is  measured  with  a 
uniaxial  accelerometer  that  is  capable  of 
withstanding  a  shock  of  at  least  1000  g. 
The  helmet  is  secured  onto  the 
headform  and  dropped  in  a  guided  free 
fall,  using  a  monorail  or  guidewire  test 
apparatus  (see  Figure  9  of  this  part). 


onto  an  anvil  fixed  to  a  rigid  base.  The 
center  of  the  anvil  shall  be  aHgned  with 
the  center  vertical  axis  of  the 
accelerometer.  The  base  shall  consist  of 
a  solid  mass  of  at  least  135  kg  (298  lb), 
the  upper  surface  of  which  shall  consist 
of  a  steel  plate  at  least  12  mm  (0.47  in.) 
thick  and  having  a  surface  area  of  at 
least  O.lbm*  (1.08  ft*). 

(2)  Accelemmeter  A  uniaxial 
accelerometer  shall  be  mounted  at  the 
center  of  gravity  of  the  test  headform, 
with  the  sensitive  axis  aligned  within  5 
degrees  of  vertical  when  the  test 
headform  is  in  the  impact  position.  The 
acceleration  data  channel  and  filtering 
shall  comply  with  SAE  Recommended 
Practice  J211  OCT88.  Instrumentation 
for  Impact  Tests,  Requirements  for 
Channel  Class  1000. 

(3)  Headform  and  drop  assembly — 
centers  of  gravity.  The  center  of  gravity 
of  the  test  headform  shall  be  at  the 
center  of  the  mounting  ball  on  the 
support  assembly  and  within  an 
inverted  cone  having  its  axis  vertical 
and  a  10-degree  included  angle  with  the 
vertex  at  the  point  of  impact.  The 
location  of  the  center  of  gravity  of  the 
drop  assembly  (combined  test  headform 
and  support  ass«nbly)  must  meet  the 
speciBcations  of  Federal  Motor  Vehicle 
Safety  Standard  No.  218.  Motorcycle 
Helmets,  49  CFR  571.218  (S7.1.8).  The 
center  of  ^avjty  of  the  drop  assembly 
shall  lie  within  the  rectangular  volume 
boimdedby  x=-6.4  mm  (—0.25  in.). 
x=21.6  mm  (0.85  in.),  y=6.4  mm  (0.25 
in.),  and  y=-6.4  mm  (-0.25  in.),  with 
the  origin  located  at  the  center  of  gravity 
of  the  test  headform.  The  origin  of  the 
coordinate  axes  is  at  the  center  of  the 
mounting  ball  on  the  support  assembly. 
The  rectangular  volume  has  no 
boundary  along  the  z-axis.  The  positive 
z-axis  is  downward.  The  x-y-z  axes  are 
mutually  perpendicular  and  have 
positive  or  negative  designations  as 
shown  in  Figure  10  of  this  part.  Figure 
10  shows  an  overhead  view  of  the  x-y 
boundary  of  the  drop  as!lsembly  center  of 
gravity. 

(4)  Drop  assembly.  The  combined 
mass  of  the  drop  assembly,  which 
consists  of  instrumented  test  headform 
and  support  assembly  (excluding  the 
test  helmet),  shall  be  5.0  ±  0.1  kg  (11.00 
±  0.22  lb). 

(5)  Impact  anvils.  Impact  tests  shall  be 
performed  against  the  three  different 
solid  (i.e.,  without  internal  cavities) 
steel  anvils  described  in  this  paragraph 
(a)(5). 

(i)  Flat  anvil.  The  flat  anvil  shall  have 
a  flat  surface  with  an  impact  face  having 
a  minimum  diameter  of  125  mm  (4.92 
in.).  It  shall  be  at  least  24  mm  (0.94  in.) 
thick  (see  Figure  11  of  this  part). 


(ii)  Hemispherical  anvil.  The 
hemispherical  anvil  shall  have  a 
hemispherical  impact  surface  with  a 
radius  of  48  ±  1  mm  (1.89  ±  0.04  in.)  (see 
Figure  12  of  this  part). 

(iii)  Curbstone  anvil.  The  curbstone 
anvil  shall  have  two  flat  faces  making  an 
angle  of  105  degrees  and  meeting  along 
a  striking  edge  having  a  radius  of  15  mm 
±  0.5  mm  (0.59  ±  0.02  in.).  The  height 
of  the  ou-bstone  anvil  shall  not  be  less 
than  50  mm  (1.97  in.),  and  the  length 
shall  not  be  less  than  200  mm  (7.87  in.) 
(see  F^ure  13  of  this  part). 

(b)  Test  Procedure. 

(1)  Instrument  system  check 
(precision  and  accuracy).  The  impact- 
attenuation  test  instrumentation  shall  be 
checked  before  and  after  each  series  of 
tests  (at  least  at  the  beginning  and  end 
of  each  test  day)  by  dropping  a  spherical 
impMctor  onto  an  elastomeric  test 
mediiun  (MEP).  The  spherical  imjMCtor 
shall  be  a  146  mm  (5.75  in.)  diameter 
aluminum  sphere  that  is  mounted  on 
the  ball-arm  coimector  of  the  drop 
assembly.  The  total  mass  of  the 
spherical-impactor  drop  assembly  shall 
be  5.0  ±  0.1  kg  (11.0  ±  0.22  lb).  The  MEP 
shall  be  152  mm  (6  in.)  in  diameter  and 
25  mm  (1  in.)  thick,  and  shall  have  a 
durometer  of  60  ±  2  Shore  A.  The  MEP 
shall  be  affixed  to  the  top  siirface  of  a 
flat  6.35  mm  [V*  in.)  thick  aluminum  ■■ 
plate.  The  geometric  center  of  the  MEP 
pad  shall  be  aligned  with  the  center 
vertical  axis  of  the  accelerometer  (see 
paragraph  (a)(2)  of  this  section).  The 
impactor  shall  be  dropped  onto  the  MEP 
at  an  impact  velocity  of  5.44  m/s  ±  2%. 
(Typically,  this  requires  a  minimum 
drop  hei^t  of  1.50  meters  (4.9  ft)  plus 

a  height  adjustment  to  accoimt  for 
friction  losses.)  Six  impacts,  at  intervals 
of  75  ±  15  seconds,  shall  be  performed 
at  the  beginning  and  end  of  the  test 
series  (at  a  minimum  at  the  beginning 
and  end  of  each  test  day).  The  first  three 
of  six  impacts  shall  be  considered 
warm-up  drops,  and  their  imfwct  values 
shall  be  disouded  from  the  series.  The 
second  three  impacts  shall  be  recorded. 
All  recorded  impacts  shall  fall  within 
the  range  of  380  g  to  425  g.  In  addition, 
the  difference  between  the  high  and  low 
values  of  the  three  recorded  impacts 
shall  not  be  greater  than  20  g. 

(2)  Impact  sites.  Each  of  hebnets  1 
through  4  (one  helmet  for  each 
conditioning  environment)  shall  impact 
at  four  different  sites,  with  two  impacts 
on  the  flat  anvil  and  two  impacts  on  the 
hemispherical  anvil.  The  center  of  any 
impact  may  be  anywhere  on  or  above 
the  test  line,  provided  it  is  at  least  120 
mm  (4.72  in),  measiued  on  the  surface 
of  the  helmet,  from  any  prior  impact 
center.  Each  of  hebnets  5  through  8  (one 
helmet  for  each  conditioning 
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environment)  shall  impact  at  one  site  on 
the  curbstone  anvil.  The  center  of  the 
curbstone  impacts  may  be  on  or 
anywhere  above  the  test  line.  The 
curbstone  anvil  may  be  placed  in  any 
orientation  as  long  as  the  center  of  the 
anvil  is  aligned  with  the  axis  of  the 
accelerometer.  As  noted  in 
§  1203.12(d)(1),  impact  sites,  the  order 
of  anvil  use  (flat  and  hemispherical), 
and  curbstone  anvil  sites  and 
orientation  shall  be  chosen  by  the  test 
personnel  to  provide  the  most  severe 
test  for  the  helmet.  Rivets  and  other 
mechanical  fasteners,  vents,  and  any 
other  helmet  feature  within  the  test 
region  are  valid  test  sites. 

13)  Impact  velocity.  The  helmet  shall 
be  dropped  onto  the  flat  anvil  with  an 
impact  velocity  of  6.2  m/s  ±  3%  (20.34 
ft/s  ±  3%).  (Typically,  this  requires  a 
minimum  drop  height  of  2  meters  (6.56 
ft),  plus  a  height  adjustment  to  account 
for  friction  losses.)  The  helmet  shall  be 
dropped  onto  the  hemispherical  and 
curbstone  anvils  with  an  impact 
velocity  of  4.8  m/s  ±  3%  (15.75  ft/s  ± 
3%).  (Typically,  this  requires  a 
minimum  drop  height  of  1.2  meters 
(3.94  ft),  plus  a  height  adjustment  to 
account  for  friction  losses.)  The  impact 
velocity  shall  be  measured  during  the 
last  40  mm  (1.57  in)  of  free-fall  for  each 
test. 

(4)  Helmet  position.  Prior  to  each  test, 
the  helmet  shall  be  positioned  on  the 
test  headform  in  accordance  with  the 
HPI.  The  helmet  shall  be  secured  so  that 
it  does  not  shift  position  prior  to  impact. 
The  helmet  retention  system  shall  be 
secured  in  a  manner  that  does  not 
interfere  with  free-fall  or  impact. 

(5)  Data.  Record  the  maximum 
acceleration  in  g's  during  impact.  See 
Subpart  C,§  1203.41(b). 

Subpart  B— Certification 

S 1 203.30    Purpose,  ImsIs,  and  scope. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  establish  requirements  that 
manufacturers  and  importers  of  bicycle 
helmets  subject  to  the  Safety  Standard 
for  Bicycle  Helmets  (subpart  A  of  this 
part  1203)  shall  issue  certificates  of 
compliance  in  the  form  specified. 

(b)  Basis.  Section  14(a)(1)  of  the 
Consumer  Product  Safety  Act  (CPSA), 
15  U.S.C.  2063(a)(1),  requires  every 
manufacturer  (including  importers)  and 
private  labeler  of  a  product  which  is 
subject  to  a  consumer  product  safety 
standard  to  issue  a  certihcate  that  the 
product  conforms  to  the  applicable 
standard.  Section  14(a)(1)  further 
requires  that  the  certificate  be  based 
either  on  a  test  of  each  product  or  on  a 
"reasonable  testing  program."  The 
Commission  may,  by  rule,  designate  one 


or  more  of  the  manufacturers  and 
private  labelers  as  the  persons  wno  shall 
issue  the  required  certificate.  15  U.S.C. 
2063(a)(2). 

(c)  Scope.  The  provisions  of  this 
subpart  apply  to  all  bicycle  helmets  that 
are  subject  to  the  requirements  of  the 
Safety  Standard  for  Bicycle  Helmets, 
subpart  A  of  this  part  1203. 

§1203.31    Applicability  date. 

All  bicycle  helmets  manufactured  on 
or  after  March  11, 1999,  must  meet  the 
standard  and  must  be  certified  as 
complying  with  the  standard  in 
accordance  with  this  subpart  B. 

§1203.32    Deflnltions. 

The  following  definitions  shall  apply 
to  this  subpart: 

(a)  Foreign  manufacturer  means  an 
entity  that  manufactured  a  bicycle 
helmet  outside  the  United  States,  as 
defined  in  15  2052(a)(10)  and  (14). 

(b)  Manufacturer  means  the  entity 
that  either  manufactured  a  helmet  in  the 
United  States  or  imported  a  helmet 
manufactured  outside  the  United  States. 

(c)  Private  labeler  means  an  owner  of 
a  brand  or  trademark  that  is  used  on  a 
bicycle  helmet  subject  to  the  standard 
and  that  is  not  the  brand  or  trademark 
of  the  manufacturer  of  the  bicycle 
helmet,  provided  the  owner  of  the  brand 
or  trademark  caused,  authorized,  or 
approved  its  use. 

(d)  Production  lot  means  a  quantity  of 
bicycle  helmets  from  which  certain 
bicycle  helmets  are  selected  for  testing 
prior  to  certifying  the  lot.  AH  bicycle 
helmets  in  a  lot  must  be  essentially 
identical  in  those  design,  construction, 
and  material  features  that  relate  to  the 
abiUty  of  a  bicycle  helmet  to  comply 
with  the  standard. 

(e)  Reasonable  testing  program  means 
any  tests  which  are  identical  or 
equivalent  to,  or  more  stringent  than, 
the  tests  defined  in  the  standard  and 
which  are  performed  on  one  or  more 
bicycle  helmets  selected  from  the 
production  lot  to  determine  whether 
there  is  reasonable  assurance  that  all  of 
the  bicycle  helmets  in  that  lot  comply 
with  the  requirements  of  the  standard. 

§  1 203.33    Certification  testing. 

(a)  General.  Manufacturers,  as  defined 
in  §  1203.32(b)  to  include  importers, 
shall  conduct  a  reasonable  testing 
program  to  demonstrate  that  their 
bicycle  helmets  comply  with  the 
requirements  of  the  standard. 

(b)  Reasonable  testing  program.  This 
paragraph  provides  guidance  for 
establishing  a  reasonable  testing 
program. 

(1)  Within  the  requirements  set  forth 
in  this  paragraph  (b),  manufacturers  and 


importers  may  define  their  own 
reasonable  testing  programs.  Reasonable 
testing  programs  may,  at  the  option  of 
manufacturers  and  importers,  be 
conducted  by  an  independent  third 
party  qualified  to  perform  such  testing 
programs.  However,  manufacturers  and 
importers  are  responsible  for  ensuring 
compliance  with  all  requirements  of  the 
standard  in  subpart  A  of  this  part. 

(2)  As  part  of  the  reasonable  testing 
program,  the  bicycle  helmets  shall  be 
divided  into  production  lots,  and 
sample  bicycle  helmets  from  each 
production  lot  shall  be  tested.  Whenever 
there  is  a  change  in  parts,  suppliers  of 
parts,  or  production  methods,  and  the 
change  could  affect  the  ability  of  the 
bicycle  helmet  to  comply  with  the 
requirements  of  the  standard,  the 
manufacturer  shall  establish  a  new 
production  lot  for  testing. 

(3)  The  Commission  will  test  for 
compliance  with  the  standard  by  using 
the  standard's  test  procedures.  However, 
a  reasonable  testing  program  need  not 
be  identical  to  the  tests  prescribed  in  the 
standard. 

(4)  If  the  reasonable  testing  program 
shows  that  a  bicycle  helmet  may  not 
comply  with  one  or  more  requirements 
of  the  standard,  no  bicycle  helmet  in  the 
production  lot  can  be  certified  as 
complying  until  sufficient  actions  are 
taken  that  it  is  reasonably  likely  that  no 
noncomplying  bicycle  helmets  remain 
in  the  production  lot.  All  identified 
noncomplying  helmets  in  the  lot  must 
be  destroyed  or  altered  by  repair, 
redesign,  or  use  of  a  different  material 
or  component,  to  the  extent  necessary  to 
make  them  conform  to  the  standard. 

(5)  The  sale  or  offering  for  sale  of  a 
bicycle  helmet  that  does  not  comply 
with  the  standard  is  a  prohibited  act  and 
a  violation  of  section  19(a)  of  the  CPSA 
(15  U.S.C.  2068(a)),  regardless  of 
whether  the  bicycle  helmet  has  been 
validly  certified. 

§  1 203.34    Product  certification  and 
labeling  by  manufacturers  (inciudirtg 
importers). 

(a)  Form  of  permanent  label  of 
certification.  Manufacturers,  as  defined 
in  §  1203.32(a),  shall  issue  certificates  of 
compliance  for  bicycle  helmets 
manufactured  after  March  11, 1999,  in 
the  form  of  a  durable,  legible,  and 
readily  visible  label  meeting  the 
requirements  of  this  section.  This  label 
is  the  helmet's  certificate  of  compliance, 
as  that  term  is  used  in  section  14  of  the 
CPSA,  15  U.S.C.  2063. 

(b)  Contents  of  certification  label.  The 
certification  labels  required  by  this 
section  shall  contain  the  following: 

(1)  The  statement  "Complies  with 
U.S.  CPSC  Safety  Standard  for  Bicycle 
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Helmets  for  Persons  Age  5  and  Older" 
or  "Complies  with  U.S.  CPSC  Safety 
Standard  for  Bicycle  Helmets  for 
Persons  Age  1  and  Older  (Extended 
Head  Coverage)",  as  appropriate;  this 
label  may  spell  out  "U.S.  Consimier 
Product  Safety  Commission"  instead  of 
"U.S.  CPSC"; 

(2)  The  name  of  the  U.S.  manufacturer 
or  importer  responsible  for  issuing  the 
certificate  or  the  name  of  a  private 
labeler; 

(3)  The  address  of  the  U.S. 
manufacturer  or  importer  responsible 
for  issuing  the  certificate  or,  if  the  name 
of  a  private  labeler  is  on  the  label,  the 
address  of  the  private  labeler, 

(4)  The  name  and  address  of  the 
foreign  manufacturer,  if  the  hebnet  was 
manufact\ired  outside  the  United  States; 

(5)  The  telephone  number  of  the  U.S. 
manufoctum  or  importer  responsible 
for  issuing  the  certificate  or.  if  the  name 
of  a  private  labeler  is  on  the  label,  the 
telephtme  nimiber  of  the  private  labeler. 

(6)  An  identification  ofthe  i»oduction 
lot;  and 

(7)  The  uncoded  month  and  year  the 
product  was  mannfiactured. 

(c)  Coding.  (1)  The  information 
required  by  peiagraphs  (bH4)  and  (bH6) 
(tf  this  section,  and  the  information 
refiBrred  to  in  paragraph  (c)(2)  of  this 
section,  may  be  in  code,  provided: 

(i)  The  person  or  firm  issiung  the 
certificate  maintains  a  written  record  of 
the  meaning  of  each  symbol  used  in  the 
code,  and 

(ii)  The  record  shall  be  made  available 
to  the  distributor,  retailw,  consimaer, 
and  Commission  upon  request. 

(2)  A  serial  number  may  be  used  in 
place  of  ff-predTKtion  lot  identification 
on  the  helmet  if  it  can  serve  as  a  code  . . 
to  identify  the  production  lot  If  a 
bicycle  helmet  ismanufiactured  for  sale 
by  a  private  labeler,  and  if  the  name  of 
the  private  labelw  is  on  the  certification 
label,  the  name  of  the  manufacturer  ot 
importer  issuing  the  certificate,  and  the 
name  and  address  of  any  foreign 
manufacturer,  may  also  be  in  code. 

(d)  Placement  ofthe  }aM(s).  The 
information  required  by  paragraphs 
(b)(2).  (b)(3),  and  (b)(5)  of  this  section 
must  be  on  one  label  The  other  required 
information  may  be  on  separate  labels. 
The  label(s)  required  by  this  section 
must  be  affixed  to  the  bicycle  helmet.  If 
the  label(s)  are  not  immediately  visible 
to  the  ultimate  purchaser  of  the  bicycle 
helmet  prior  to  purchase  because  of 
packaging  or  other  marketing  practices, 

a  second  label  is  required.  That  label 
shall  state,  as  appropriate,  "Complies 
with  U.S.  CPSC  Safety  Standard  for 
Bicycle  Hehnets  for  Persons  Age  5  and 
Older",  or  "Complies  with  U.S.  CPSC 
Safety  Standard  for  Bicycle  Helmets  for 


Persons  Age  1  and  Older  (Extended 
Head  Coverage)".  The  label  shall  be 
legible,  readily  visible,  and  placed  on 
the  main  display  panel  ofthe  packaging 
or,  if  the  packaging  is  not  visible  before 
purchase  (e.g.,  catalog  sales),  on  the 
promotional  material  used  with  the  sale 
of  the  bicycle  helmet.  This  label  may 
spell  out  "U.S.  Consumer  Product 
SJafety  Commission"  instead  of  "U.S. 
CPSC" 

(e)  Additional  provisions  for 
importers. 

(1)  General.  The  importer  of  any 
bicycle  helmet  subject  to  the  standard  in 
subpart  A  of  this  part  1203  must  issue 
the  certificate  of  compliance  required  by 
section  14(a)  of  the  CPSA  and  this 
section.  If  a  reasonable  testing  program 
meeting  the  requirements  of  tiiis  subpart 
has  been  performed  by  or  for  the  foreign 
manufacturer  ofthe  product,  the 
importer  may  rely  in  good  faith  on  such 
tests  to  support  the  cotificate  of 
compliance,  provided: 

(i)  The  importer  is  a  resident  ofthe 
United  States  or  has  a  resident  agent  in 
the  United  States, 

(ii)  There  an  records  of  such  tests 
required  by  §  1203.41  of  subpart  C  of 
this  pert,  and 

(iii)  Such  records  are  available  to  die 
Commission  within  48  hours  of  a 
request  to  the  importer. 

(2)  Responsibility  of  importers. 
Importers  that  rely  on  tests  by  the 
foreign  manufacture  to  support  the 
certificate  of  compliance  shall — ^in 
addition  to  complying  with  paragraph 
(e)(1)  of  this  secti(» — examine  the 
records  supplied  by  the  manufacturer  to 
determine  that  they  comply- with 

§  1203.41  of  subpart  C  of  this  part 


f  1203.40    Btaettvei 

This  subpart  is  effective  March  10, 
1999,  and  applies  to  bicycle  helmets 
manufactured  after  that  date. 

f  1203.41    nmordkmpkm  requlrepwnta. 

(a)  General.  Every  person  issuing 
certificates  of  compliance  for  bicycle 
helmets  subject  to  the  standard  in 
subpart  A  of  this  part  shall  maintmn 
records  which  show  that  the  certificates 
ue  based  on  a  reasonable  testing 
program.  The  records  shall  be 
maintained  for  a  period  of  at  least  3 
years  from  the  date  of  certification  ofthe 
last  bicycle  helmet  in  each  production 
lot.  These  records  shall  be  available, 
upon  request,  to  any  designated  officer 
or  employee  of  the  Commission,  in 
accordance  with  section  16(b)  ofthe 
CPSA,  15  U.S.C.  2065(b).  If  the  records 
are  not  physically  available  during  the 
inspection  because  they  are  maintained 


at  another  location,  the  firm  must 
provide  them  to  the  staff  within  48 
hours. 

(b)  Records  of  helmet  tests.  Complete 
test  records  shall  be  maintained.  These 
records  shall  contain  the  following 
information. 

(1)  An  identification  ofthe  tncycle 
helmets  tested; 

(2)  An  identificaticm  ofthe  production 
lot; 

(3)  The  results  of  the  tests,  including 
the  precise  nature  of  any  failiires; 

(4)  A  description  ofthe  specific 
actions  taken  to  address  any  faihires; 

(5)  A  detailed  descripticm  of  the  tests, 
including  the  helmet  positioning  index 
(HPI)  used  to  define  the  prt^per  position 
oi  the  helmet  on  the  headform; 

(6)  The  manufacturer's  name  and 
address; 

(7)  The  model  and  size  of  each  helmet 
tested; 

(8)  Identifying  information  for  each 
hefanet  tested,  including  the  production 
lot  for  eadi  helmet; 

(9)  The  environmental  condition 
imder  which  each  hebnet  was  tested, 
the  diuation  of  the  helmet's 
conditioning,  the  temperatures  in  each 
conditioning  environment,  and  the 
relative  humidity  and  temperature  of 
the  laboratory; 

(10)  The  peripheral  vision  clearance; 

(11)  A  description  of  any  failures  to 
conform  to  any  of  the  labeling  and 
instruction  requirements; 

(12)  Performance  impact  results, 
stating  the  precise  location  of  impact, 
type  of  anvil  used,  velocity  prim  to 
impact,  and  maximum  accelnation 
measiued  in  g's; 

(13)  The  results  ofthe  positional 
stability  test; 

(14)  The  results  of  the  djmamic 
strength  of  retention  system  test; 

(15)  The  name  and  location  ofthe  test 
laboratory: 

(16)  The  name  of  the  person(s)  who 
perfonned  the  test; 

(17)  The  date  ofthe  test;  and 

(18)  The  system  chedi  residts. 

(c)  Format  for  records.  The  records 
reqiiired  to  be  maintained  by  this 
section  may  be  in  any  appropriate  form 
or  format  that  clearly  provides  the 
required  information.  Certification  test 
results  may  be  kept  on  paper, 
microfiche,  computer  disk,  or  other 
retrievable  media.  Where  records  are 
kept  on  computer  disk  or  other 
retrievable  media,  the  records  shall  be 
made  available  to  the  Commission  on 
paper  copies,  or  via  electronic  mail  in 
the  same  format  as  paper  copies,  upon 
request. 
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Subpart  D— Requirwn«nts  For  Bicycle 
H«lm«ts  Manutactured  From  March  17, 
1995.  Through  March  10, 1999 

§  1 203.51    Purpose  and  basis. 

The  purpose  and  basis  of  this  subpart 
is-to  protect  bicycHsts  from  head 
injuries  by  ensuring  that  bicycle  helmets 
comply  with  the  requirements  of 
appropriate  existing  voluntary 
standards,  as  provided  in  15  U.S.C. 
6004(a). 

S 1 203.52    Scope  and  effective  date. 

(a)  This  subpart  D  is  effective  March 
17. 1995,  except  for  §  1203.53(a)(8). 
which  is  effective  March  10.  1998.  This 
subpart  D  shall  apply  to  bicycle  helmets 
manufactured  from  March  17. 1995. 
through  March  10.  1999.  inclusive.  Such 
bicycle  helmets  shall  comply  with  the 
requirements  of  one  of  the  standards 
specified  in  §  1203.53.  This  subpart 
shall  be  considered  a  consumer  product 
safety  standard  issued  under  the 
Consumer  Product  Safety  Act. 

fb)  The  term  "bicycle  helmet"  is 
defined  at  §  1203.4(b). 

(c)  These  interim  mandatory  safety 
standards  will  not  apply  to  bicycle 
helmets  manufactured  after  March  10. 
1999.  Those  helmets  are  subject  to  the 
requirements  of  Subparts  A  through  C  of 
this  part  1203. 


§  1 203.53    Interim  safety  standards. 

(a)  Bicycle  helmets  must  comply  with 
one  or  more  of  the  following  standards. 
The  standards  in  paragraphs  (a)(1) 
through  (a)(7)  of  this  section  are 
incorporated  herein  by  reference: 

(1)  American  National  Standards 
Institute  (ANSI)  standard  Z90.4-1984, 
Protective  Headgear  for  Bicyclists, 

(2)  ASTM  standards  F  1447-93  or  F 
1447-94,  Standard  Specification  for 
Protective  Headgear  Used  in  Bicycling, 
incorporating  the  relevant  provisions  of 
ASTM  F  1446-93  or  ASTM  F  1446-94. 
Standard  Test  Methods  for  Equipment 
and  Procedures  Used  in  Evaluating  the 
Performance  Characteristics  of 
Protective  Headgear,  respectively. 

(3)  Canadian  Standards  Association 
standard,  Cycling  Helmets — CAN/CSA- 
D113.2-M89, 

(4)  Snell  Memorial  Foundation  (Snell) 
1990  Standard  for  Protective  Headgear 
for  Use  in  Bicycling  (designation  B-90). 

(  5)  Snell  1990  Standard  for  Protective 
Headgear  for  Use  in  Bicycling,  including 
March  9,  1994  Supplement  (designation 
B-90S), 

(6)  Snell  1994  Standard  for  Protective 
Headgear  for  Use  in  Non-Motorized 
Sports  (designation  N-94),  or 

(7)  Snell  1995  standard  for  Protective 
Headgear  for  Use  with  Bicycles  B-95. 


(8)  Subparts  A  through  C  of  this  part 
1203. 

(b)  The  incorporation  by  refierence  of 
the  standards  listed  in  paragraphs  (a)(1) 
through  (a)(7)  are  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  the  standards 
may  be  obtained  as  follows.  Copies  of 
the  ANSI  Z90.4  standard  are  available 
from:  American  National  Standards 
Institute,  11  W.  42nd  Street,  13th  Floor, 
New  York.  NY  10036.  Copig?  of  the 
ASTM  standards  are  available  from: 
ASTM.  100  Barr  Harbor  Drive,  West 
Conshohocken.  PA  19428-2959.  Copies 
of  the  Canadian  Standards  Association 
CAN/CSA-D113.2-M89  standard  are 
available  from:  CSA.  178  Rexdale 
Boulevard.  Rexdale  (Toronto),  Ontario, 
Canada,  M9W  1R3.  Copies  of  the  Snell 
standards  are  available  from:  Snell 
Memorial  Foundation,  Inc.,  6731-A 
32nd  Street,  North  Highlands,  CA 
95660.  Copies  may  be  inspected  at  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  4330  East- 
West  Highway,  Bethesda,  Maryland 
20814,  or  at  the  Office  of  the  Federal 
Register,  800  N.  Capitol  Street  NW, 
Room  700.  Washington.  DC. 
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Figures  to  Part  1203 


MIDSAGITTAL 
(Longitudinal)  PLANE 


^  = 


CORONAL  (Transverse) 
PLANE 


AUDITORY  MEATUSES  & 
INFERIOR  ORBITAL  NOTCHES 


•    =  MIDPOINTS 


Figure  1:  Anatomical  Planes 
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Figure  2.  ISO  Headform-Basic,  Reference, 
and  Median  Planes 
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Figure  3.  Location  of  Reference  Plane 
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REFERENCE   PLANE 


BASIC   PLANE 


BALL  SOCKET   LOCATION/ 
CENTER   OF   GRAVITY 


HEADFORM 

DIMENSIONS  mmCin)               | 

a 

c 

e 

ISOA 

38  (1.49) 

27  (1.06) 

49(1.93) 

ISOE 

39  (1.54) 

27  (1.06) 

52  (2.05) 

ISO  J 

41  (1.61) 

27  (1.06) 

54  (2.13) 

ISOM 

41  (1.61) 

27  (1.06) 

55  (2.16) 

ISOO 

42(1.65) 

27  (1.06) 

56  (2.20) 

Figure  4.     Location  of  Test  Lines  for  Helmets  Intended  for  Persons  Five  (5) 
Years  of  Age  and  Older. 
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ISOE 
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Figure  5.     Location  of  Test  Lines  for  Helmets  Intended  for  Persons 
Ages  1  and  Older 
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Figure  6.  Field  of  Vision 
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Figure  7.  Typical  Test  Apparatus  for 
Positional  Stability  Test 
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ON  HEADFORM 
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Figure  8.  Apparatus  for  Test  of  Retention  System 
Strength 
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Figure  9.  Impact  Test  Apparatus 
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Overhead  View  of  Ball-Arm  as  Installed  on  Impact  Test  Apparatus 
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Figure  10.  Center  of  Gravity  for  Drop  Assembly 


UMI 


Federal  Register /Vol.  63,  No.  46 /Tuesday,  March  10,  1998 /Rules  and  Regulations  11747 


1 


24  MINIMUM 


Figure  11.  Flat  Anvil 
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Figure  12.  Hemispherical  Anvil 
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Figure  13.  Curbstone  Anvil 


Dated:  February  13, 1998. 

Todd  A.  Stevenson, 

Acting  Secretary,  Consumer  Product  Safety 
Commission. 
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DEPARTMEHT  OF  COMMERCE 


NatkMMl  Oceenic  and  Atmospheric 
Administration 

50  CFR  Parts  226  and  227 

[Dodwt  Na  980219043-8043-01;  I.D.  Na 
011498A] 

RIN  0648-AK52 

Endangared  and  Thraataned  Spacies: 
PropoaadThraataoad  Statua  and 
Daaignatsd  Critical  Habitat  for  Ozatte 
Lalia,  Waahington  Socltaya  Salmon 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

action:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  has  completed  a 
comprehensive  status  review  of  west 
coast  sockeye  salmon  (Oncorhynchus 
nerka)  populations  in  Washington, 
Oregon,  and  California  and  has 
identified  six  Evolutionarily  Significant 
Units  (ESUs)  within  this  range,  namely, 
Okanogan  River,  Lake  Wenatchee, 
Quinault  Lake,  Ozette  Lake.  Baker  River, 
and  Lake  Pleasant,  all  in  the  State  of 
Washington.  NMFS  concluded  that  the 
Ozette  Lake  sockeye  is  likely  to  become 
endangered  in  the  foreseeable  future, 
but  that  the  other  ESUs,  including 
Okanogan  River,  Lake  Wenatchee, 
Quinault  Lake,  Baker  River,  and  Lake 
Pleasant  sockeye  salmon,  are  not  in 
danger  of  extinction,  nor  are  they  likely 
to  become  an  endangered  species  within 
the  foreseeable  future,  thus  determining 
that  these  ESUs  did  not  warrant  listing 
under  the  ESA.  NMFS  is  now  issuing  a 
proposed  rule  to  list  Ozette  Lake 
sockeye  as  threatened  under  the 
Endangered  Species  Act  (ESA).  Ozette 
Lake  sockeye  spawn  in  Ozette  Lake  and 
its  tributaries  in  Washington.  NMFS  is 
also  proposing  to  add  Baker  River 
sockeye  to  the  candidate  species  list 
because,  while  there  is  not  sufficient 
information  available  at  this  time  to 
indicate  that  Baker  River  sockeye 
warrant  protection  under  the 
Endangered  Species  Act  (ESA),  NMFS 
has  identified  si>ecific  risk  factors  and 
concerns  that  require  further 
consideration  prior  to  making  a  final 
determination  on  the  overall  health  of 
the  ESU. 

Only  naturally  sf>awned  sockeye 
salmon  are  being  proposed  for  listing. 
Critical  habitat  for  this  ESU  is  being 
proposed  as  the  species'  current 
freshwater  and  estuarine  range  and 
includes  all  waterways,  substrate,  and 
adjacent  riparian  zones  below 


longstanding,  naturally  impassable 

barriers. 

NMFS  is  requesting  public  comments 
and  input  on  the  issues  pertaining  to 
this  proposed  rule  and  on  integrated 
local/state/Faderal  conservation 
measures  that  might  best  achieve  the 
purposes  of  the  ESA  relative  to 
recovering  the  health  of  sockeye  salmon 
populations  and  the  ecosystems  upon 
which  they  depend.  Should  the 
proposed  listings  be  made  final, 
protective  regulations  under  the  ESA 
would  be  put  into  effect,  and  a  recovery 
plan  would  be  adopted  and 
implemented. 

DATES:  Comiaents  must  be  received  on 
or  before  June  8, 1998.  The  dates  and 
locations  of  public  hearings  regarding 
this  proposal  will  be  published  in  a 
subsequent  Federal  Register  notice. 
ADDRESSES:  Comments  should  be  sent 
to:  Garth  Griffin,  NMFS.  Protected 
Resources  Division,  525  NE  Oregon  St., 
Suite  500,  Portland.  OR  97232-2737. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin  at  (503)  231-2005,  or  Joe 
Blum  at  (301)  713-1401. 
SUPPLEMENTARY  INFORMATION: 


Prerious  Federal  ESA  Actions  Related 
to  West  Coaet  Sockeye  and  Petition 
Background 

The  ESA  actions  on  sockeye  salmon 
[Oncorhynchus  nerka]  in  the  Pacific 
Northwest  aie  extensive.  In  April  1990, 
NMFS  received  a  petition  to  list  Snake 
River,  Idaho,  sockeye  salmon  as 
endangered  under  the  ESA,  and 
announced  shortly  thereafter  that  a 
status  review  would  be  conducted  to 
determine  if  any  Snake  River  basin 
sockeye  should  be  proposed  for  listing 
under  the  ESA  (55  FR  13181). 
Subsequently,  NMFS  found  that  the 
petition  presented  substantial  scientific 
information  indicating  that  the  listing 
may  be  warranted  (55  FR  22942),  and, 
on  April  5, 1991,  it  proposed  to  list 
Snake  River  sockeye  as  endangered 
under  the  ESA  (56  FR  14055).  Eight 
months  later,  NMFS  finalized  its 
proposed  rule  and  listed  Snake  River 
sockeye  salmon  as  an  endangered 
species  under  the  ESA  (56  FR  58619, 
November  20,  1991).  Critical  habitat  for 
Snake  River  sockeye  salmon  was 
designated  on  December  28. 1993  (58  FR 
68543). 

On  September  12,  1994,  NMFS 
announced  its  intention  to  conduct  a 
more  comprehensive  status  review  for 
west  coast  sockeye  salmon  [O.  nerka)  in 
response  to  a  petition  filed  by 
Professional  Resource  Organization- 
Sahnon  (PRO-Salmon)  on  March  14, 
1994  (59  FR  46808).  PRO-Salmon 
petitioned  to  list  Baker  River, 


Washington,  sockeye  as  well  as  eight 
populations  of  other  species  of  Pacific 
salmon  under  the  ESA.  In  this  notice, 
NMFS  also  requested  information  and 
data  regarding  the  petitioned  stocks, 
including  west  coast  sockeye,  in  Idaho, 
Washington,  Oregon,  and  California. 
A  N\&S  Biological  Review  Team 
(BRT),  consisted  of  staff  from  NMFS" 
Northwest  Fisheries  Science  Center, 
completed  a  coast-wide  status  review 
for  west  coast  sockeye  salmon  - 
(Memorandum  to  W.  Stelle  from  M. 
Schiewe,  October  7, 1997,  "Status 
Review  of  Sockeye  Salmon  From 
Washington  and  Oregon").  Copies  of  the 
memorandiim  are  available  upon 
request  (see  ADDRESSES).  Early  drafts  of 
the  BRT  review  were  distributed  to  state 
and  tribal  fisheries  managers  and  peer 
reviewers  who  are  experts  in  the  field  to 
ensure  that  NMFS'  evaluation  was 
accurate  and  cooiplete.  The  review, 
summarized  below,  identifies  six  ESUs 
of  sockeye  salmon  in  Washington  and 
describes  the  basis  for  the  BRT's 
conclusions  regarding  the  ESA  status  of 
each  ESU.  The  BRT  also  provisionally 
identified  three  populations  of  sockeye 
salmon.  Big  Bear  Cieek  in  the  Lake 
Washington  Basin,  riverine  spawning 
populations  in  various  Washington 
rivers,  and  the  Deschutes  River  basin  in 
Oregon,  where  insufficient  information 
exists  to  (1)  Define  the  ESU;  (2)  assess 
the  abundatnce;  or  (3)  analyze  the  risks 
facing  the  sockeye  salmon  population 
imit.  Sockeye  salmon  do  not  presently 
occur  in  California,  although  they  may 
have  occured  historically.  Sockeye  did 
occur  historically  in  two  Oregon  basins, 
but  presently  only  a  remnant  population 
of  uncertain  origin  persists  in  the 
Deschutes  River  basin.  A  complete 
status  review  of  west  coast  sockeye 
salmon  will  be  published  in  a 
forthcoming  NOAA  Technical 
Memorandum. 

The  use  of  the  term  "essential 
habitat"  within  this  docimient  refers  to 
critical  habitat  as  defined  by  the  ESA 
and  should  not  be  confused  with  the 
term  Essential  Fish  Habitat  (EFH) 
described  and  identified  according  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq. 

Sockeye  Salman  Life  HistCMy 

Sockeye  salmon  belong  to  the  family 
Salmonidae  and  are  one  of  seven 
species  of  Pacific  salmonids  in  the 
genus  Oncorhynchus.  Sockeye  salmon 
are  anadromous.  meaning  they  migrate 
from  the  ocean  to  spawn  in  fresh  water. 
They  are  the  third  most  abundant  of  the 
seven  species  of  Pacific  salmon,  after 
pink  and  chimi  salmon.  Unique  in  their 
appearance,  the  adult  spawners 
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typically  turn  bright  red,  with  a  green 
head,  hence  "red"  salmon,  as  commonly 
called  in  Alaska.  During  the  ocean  and 
adult  migratory  phase  sockeye  often 
have  a  bluish  back  and  silver  sides, 
giving  rise  to  another  common  name, 
"bluebacks."  The  name  "sockeye"  is 
thought  to  have  been  a  corruption  of  the 
various  Indian  tribes"  word  "sukkai." 
Sockeye  salmon  exhibit  a  wide  variety 
of  life  history  patterns  that  reflect 
varying  d^)endency  on  the  fresh  water 
environment.  With  the  exception  of 
certain  river-type  and  sea-type 
populations,  the  vast  majority  of 
sockeye  salmon  spawn  in  or  near  lakes, 
where  the  juveniles  rear  for  1  to  3  years 
prior  to  migrating  to  sea.  For  this  reason, 
the  major  distribution  and  abundance  of 
large  sockeye  salmon  stocks  are  closely 
related  to  the  location  of  rivers  that  have 
accessible  lakes  in  their  watersheds  for 
juvenilerearing  (Burgner,  1991).  On  the 
Pacific  coast,  sockeye  salmon  inhabit 
riverine,  marine,  and  lake  environments 
from  the  Columbia  River  and  its 
tributaries  north  and  west  to  the 
Kuskokwim  River  in  western  Alaska 
(Burgner,  1991).  There  are  also  O.  nerka 
Hie  forms  that  are  non-anadromous, 
meaning  that  most  members  of  the  form 
spend  their  entire  lives  in  freshwater. 
Non-anadromous  O.  nerka  in  the  Pacific 
Northwest  are  known  as  kokanee. 
Occasionally,  a  proportion  of  the 
juveniles  in  an  anadromous  sockeye 
salmon  population  will  remain  in  their 
rearing  lake  environment  throughout 
lifie  and  will  be  observed  on  the 
spawning  grounds  together  with  their 
anadromous  sibUngs.  Ricker  (1938) 
defined  the  terms  "residual  sockeye" 
and  "residuals"  to  identify  these 
resident,  non-migratory  progeny  of 
anadromous  sockeye  salmon  parents. 
Kokanee  and  residual  or  resident 
sockeye  salmon  are  further  discussed  in 
the  "Status  of  Non-anadromous  O. 
nerka"  section. 

Among  the  Pacific  salmon,  sockeye 
sahnon  exhibit  the  greatest  diversity  in 
selection  of  spawning  habitat  and  great 
variation  in  river  entry  timing  and  the 
duration  of  holding  in  lakes  prior  to 
spawning.  The  vast  majority  of  sockeye 
salmon  typically  spawn  in  inlet  or 
outlet  tributaries  of  lakes  or  along  the 
shoreline  of  lakes  where  upwelling  of 
oxygenated  water  through  gravel  or  sand 
occiu«.  However,  they  may  also  spawn 
in  (1)  suitable  stream  habitat  between 
lakes,  (2)  along  the  nursery  lakeshore  on 
outwash  fans  of  tributaries  or  where 
upwelling  occurs  along  submerged 
beaches,  and  (3)  along  beaches  where 
the  gravel  or  rocky  substrate  is  free  of 
fine  sediment  and  the  eggs  can  be 
oxygentited  by  wind-driven  water 


circulation.  All  of  these  spawning 
habitats  may  be  used  by  these  "lake- 
type"  sockeye  salmon. 

Growth  influences  the  duration  of 
stay  in  the  nursery  lake  and  is 
influenced  by  intra-  and  interspecific 
competition,  food  supply,  water 
temperature,  thermal  stratification, 
migratory  movements  to  avoid 
predation,  lake  turbidity,  and  length  of 
the  growing  season.  Lake  residence  time 
usually  increases  the  farther  north  a 
nursery  lake  is  located.  In  Washington 
and  British  Coliunbia,  lake  residence  is 
normally  1  or  2  years,  whereas  in  Alaska 
some  fish  may  remain  3  or,  rarely,  4 
years  in  the  nursery  lake,  prior  to 
smoltification  (Burgner,  1991;  Halupka 
et  al.,  1993). 

Adaptation  to  a  greater  degree  of 
utilization  of  lake  environments  for  both 
adult  spawning  and  juvenile  rearing  has 
resulted  in  the  evolution  of  complex 
timing  for  incubation,  fry  emergence, 
spawning,  and  adult  lake  entry  that 
often  involves  intricate  patterns  of  adult 
and  juvenile  migration  and  orientation 
not  seen  in  other  Oncorhynchus  species 
(Burgner,  1991). 

DjKjn  emergence  from  the  substrate, 
sockeye  salmon  alevins  exhibit  a  varied 
behavior  that  appears  to  reflect  local 
adaptations  to  spawning  and  rearing 
habitat.  For  example,  laJke-type  sockeye 
salmon  juveniles  move  either 
downstream  or  upstream  to  rearing 
lakes.  Periods  of  streambank  holding  are 
limited  for  most  juvenile  sockeye 
salmon,  as  emergents  in  streams  above 
or  between  connecting  lakes  use  the 
current  to  travel  to  the  nursery  lake. 
Predation  on  migrating  sockeye  salmon 
fry  varies  considerably  with  spawning 
location  (lakeshore  beach,  creek,  river, 
or  spring  area).  Sockeye  salmon  fry 
mortality  due  to  predation  by  other  fish 
species  and  birds  can  be  extensive 
during  downstream  and  upstream 
migration  to  nursery  lake  habitat  and  is 
only  partially  reduced  by  the  nocturnal 
migratory  movement  of  some  fry 
populations  (Burgner,  1991).  Juveniles 
emerging  in  streams  downstream  from  a 
nursery  lake  can  experience  periods  of 
particularly  high  predation  compared 
with  other  juvenile  sockeye.  Juvenile 
sockeye  salmon  in  lakes  are  visual 
predators,  feeding  on  zooplankton  and 
insect  larvae  (Foerster,  1968;  Burgner, 
1991).  Smolt  migration  typically  occurs 
between  sunset  and  sunrise,  beginning 
in  late  April  and  extending  through 
early  July,  with  southern  stocks 
migrating  the  earliest. 

Sockeye  salmon  also  spawn  in 
mainstem  rivers  without  juvenile  lake- 
rearing  habitat  (Foerster,  1968;  Burgner, 
1991).  These  are  referred  to  as  "river- 
type"  and  "sea-type"  sockeye  salmon. 


In  areas  where  lake-rearing  habitat  is 
unavailable  or  inaccessible,  sockeye 
salmon  may  utilize  river  and  estuarine 
habitat  for  rearing  or  may  forgo  an 
extended  freshwater  rearing  period  and 
migrate  to  sea  as  underyearlings 
(Birtwell  et  al.,  1987;  Wood  et  al.,  1987a; 
Heifitz  et  al..  1989;  Murphy  et  al.,  1988, 
1989.  and  1991;  Lorenz  and  Eiler.  1989; 
Eiler  et  al.,  1992;  Levings  et  al.,  1995; 
and  Wood,  1995).  Riverine  spawners 
that  rear  in  rivers  for  1  or  2  years  are 
termed  "river-type"  sockeye  salmon. 
Riverine  spawners  that  migrate  as  fry  to 
sea  or  to  lower  river  estuaries  in  the 
same  year,  following  a  brief  freshwater 
rearing  period  of  only  a  few  months,  are 
referred  to  as  "sea-type"  sockeye 
salmon.  River-type  and  sea-type  sockeye 
salmon  are  common  in  northern  areas 
and  may  predominate  over  lake-type 
sockeye  salmon  in  some  river  systems 
(Wood  et  al..  1987a;  Eiler  et  al.,  1988; 
Halupka  et  al..  1993;  Wood,  1995). 

Once  in  the  ocean,  sockeye  salmon 
feed  on  copepods,  euphausiids, 
amphipods,  crustacean  larvae,  fish 
larvae,  squid,  and  pteropods.  The 
greatest  increase  in  length  js  typically  in 
the  first  year  of  ocean  life,  whereas  the 
greatest  increase  in  weight  is  during  the 
second  year.  Northward  migration  of 
juveniles  to  the  Gulf  of  Alaska  occurs  in 
a  band  relatively  close  to  shore,  and 
offshore  movement  of  juveniles  occurs 
in  late  autumn  or  winter.  Among  other 
Pacific  salmon,  sockeye  salmon  prefer 
cooler  ocean  conditions  (Burgner,  1991). 
Lake-  or  river-type  will  spend  from  1  to 
4  jrears  in  the  ocean  before  returning  to 
fi^shwater  to  spawn. 

Adult  sockeye  salmpn  home  precisely 
to  their  natal  stream  or  lake  habitat 
(Hanamura,  1966;  Quinn.  1985;  and 
Quinn  et  al.,  1987).  Stream  fidelity  in 
sockeye  salmon  is  thought  to  be 
adaptive,  since  this  ensures  that 
juveniles  will  encounter  a  suitable 
nursery  lake.  Wood  (1995)  inferred  from 
protein  electrophoresis  data  that  river- 
and  sea-type  sockeye  salmon  have 
higher  straying  rates  within  river     • 
systems  than  lake-type  sockeye  salmon. 

Consideration  as  a  "^lecies"  Under  the 
ESA 

To  quaUfy  for  listing  as  a  threatened 
or  endangered  species,  the  identified 
populations  of  sockeye  salmon  must  be 
considered  "species"  under  the  ESA. 
The  ESA  defines  a  "species"  to  include 
"any  subspecies  of  fish  or  wildlife  or 
plants,  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fish 
or  wildlife  which  interbreeds  when 
mature."  NMFS  pubUshed  a  policy  (56 
FR  58612,  November  20,  1991) 
describing  how  the  agency  will  apply 
the  ESA  definition  of  "species"  to 
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anadromous  salmonid  species.  This 
policy  provides  that  a  salmonid 
population  will  be  considered  distinct, 
and  hence  a  species  under  the  ESA,  if 
it  represents  an  ESU  of  the  biological 
species.  A  population  must  satisfy  two 
criteria  to  be  considered  an  ESU:  (1)  It 
must  be  reproductively  isolated  from 
other  conspecific  population  imits.  and 
(2)  it  must  represent  an  important 
component  in  the  evolutionary  legacy  of 
the  biological  species.  The  first 
criteriMi,  reproductive  isolation,  need 
not  be  absolute,  but  must  be  strong 
enough  to  permit  evolutionarily 
impoitant  diffierences  to  accrue  in 
dinerent  population  units.  The  second 
criterion  is  met  if  the  population 
contributes  substantially  to  the 
ecological/genetic  diversity  of  the 
species  as  a  whole.  Guidance  on  the 
application  of  this  policy  is  contained  in 
a  scientific  paper  entitled  "Pacific 
Salmon  (Oncorhynchus  spp.)  and  the 
Definition  of  'Species'  Under  the 
Endangered  Species  Act"  and  a  NOAA 
Technical  Memorandum  entitled 
"Definition  of  'Species'  Under  the 
Endangered  Species  Act:  Application  to 
Pacific  Salmon,"  which  are  available 
upon  request  (see  ADDRESSES). 

This  Federal  Register  proposed  rule 
summarizes  biological  and 
environmental  information  relevant  to 
determining  the  nature  and  extent  of 
sockeye  salmon  ESUs  in  the  U.S.  Pacific 
Northwest.  The  focus  of  this  document 
is  on  populations  in  the  contiguous 
United  States:  however,  information 
from  Asia,  Alaska,  and  British  Columbia 
was  also  considered  to  provide  a 
broader  context  for  interpreting  results. 
Further,  as  ESU  boundaries  are  based  on 
biological  and  environmental 
information,  they  do  not  necessarily 
conform  to  state  or  national  boundaries, 
such  as  the  U.S./Canada  border. 

Status  of  Non-anadromous  O.  nerka 

Within  the  range  of  west  coast 
sockeye,  there  often  exist  populations  of 
"resident"  or  "residual"  non- 
anadromous  sockeye  salmon.  Non- 
anadromous  sockeye  salmon  are 
commonly  referred  to  as  "kokanee"  and 
may  also  be  called  "residual"  or 
"resident  sockeye  salmon."  Kokanee.  for 
purposes  of  this  proposed  rule,  are 
defined  as  the  self-perpetuating,  non- 
anadromous  form  of  O.  nerka  that 
occurs  in  balanced  sex-ratio  populations 
and  whose  parents,  for  several 
generations  back,  have  spent  their 
whole  lives  in  freshwater.  Several  native 
and  introduced  populations  of  kokanee 
within  the  geographic  range  of  west 
coast  sockeye  salmon  may  be  genetically 
distinct  and  reproductively  isolated 
firom  one  another  and  from  other  O. 


nerka  populations.  It  has  long  been 
known  that  kokanee  can  produce 
anadromous  fish.  However,  the  number 
of  outmigrants  that  successfully  return 
as  adults  is  typically  quite  low,  as  the 
sockeye  salmon  morphology  appears  to 
be  absent  on  the  kokanee  spawning 
grounds  in  areas  where  there  is 
relatively  easy  access  to  the  ocean. 

A  portion  of  the  juvenile  anadromous 
sockeye  salmon  will  occasionally 
remain  in  their  lake  rearing 
environment  throughout  life  and  will  be 
observed  on  the  spawning  grounds 
together  with  their  anadromous  cohorts. 
These  fish  are  defined  as  "resident 
sockeye  salmon"  to  indicate  that  they 
are  the  progeny  of  anadromous  sockeye 
salmon  parents,  spend  their  adult  life  in 
freshwater,  but  spawn  together  with  - 
their  anadromous  siblings. 

In  considering  the  ESU  status  of 
resident  forms  of  O.  nerka.  the  key  issue 
is  the  evaluation  of  the  strength  and 
duration  of  reproductive  isolation 
between  resident  and  anadromous 
forms.  Many  kokanee  populations 
appear  to  have  been  strongly  isolated 
from  sympatric  sockeye  salmon 
populations  for  long  periods  of  time. 
Since  the  two  forms  experience  very 
difi^erent  selective  regimes  over  their  life 
cycle,  reproductive  isolation  provides 
an  opportimity  for  adaptive  divergence 
in  sympatry;  Kokanee  populations  that 
fall  in  this  category  will  generally  be 
considered  not  part  of  the  sockeye 
salmon  ESUs.  On  the  other  hand, 
resident  fish  appear  to  be  much  more 
closely  integrated  into  some  sockeye 
salmon  populations. 

ESU  Determinations 

The  ESU  determinations  described 
here  represent  a  synthesis  of  a  large 
amount  of  diverse  information.  In 
general,  the  proposed  geographic 
boundaries  for  each  ESU  are  supported 
by  several  different  types  of  evidence. 
However,  the  diverse  data  sets  are  not 
always  entirely  congruent,  and  the 
proposed  boundaries  are  not  necessarily 
the  only  ones  possible.  In  some  cases, 
environmental  changes  occur  over  a 
transitional  zone  rather  than  abruptly. 

Major  types  of  information  considered 
important  by  the  NMFS  BRT  in 
evaluating  ecological/genetic  diversity 
included  the  following:  (1)  Physical 
features,  such  as  physiography,  geology, 
hydrology,  and  oceanic  and  climatic 
conditions:  (2)  biological  features, 
including  vegetation,  ichthyogeography, 
zoogeography,  and  "ecoregions" 
identified  by  the  U.S.  Environmental 
Protection  Agency;  (3)  life  history 
information,  such  as  distributions, 
patterns  and  timing  of  spawning  and 
migration  (adult  and  juvenile). 


fecundity  and  egg  size,  and  growth  and 
age  characteristics;  and  (4)  genetic 
evidence  for  reproductive  isolation 
between  populations  or  groups  of 
populations.  Genetic  data  (from  protein 
electrophoresis  and  DNA  markers)  were 
the  primary  evidence  considered  for  the 
reproductive  isolation  criterion.  This 
evidence  was  supplemented  by 
inferences  about  barriers  to  migration 
created  by  natural  geographic  features. 
Based  on  the  examination  of  the  best 
available  scientific  and  commercial 
information,  including  the  biological 
efiiacts  of  human  activities,  NMFS  has 
identified  six  ESUs  of  west  coast 
sockeye  salmon  in  this  region  that  can 
be  considered  "species"  under  the  ESA. 
A  brief  description  of  the  six  ESUs 
follows: 

The  ESUs  identified  by  NMFS  are  the 
Okanogan  River,  Lake  Wenatchee, 
Quinault  Lake.  Ozette  Lake,  Baker  River, 
and  Lake  Pleasant.  All  of  these  ESUs  are 
in  Washington.  Information  required  to 
determine  the  ESU  status  of  sockeye 
salmon  in  Big  Bear  Creek  in  the  Lake 
Washington  Basin  was  inadequate. 
Sockeye  salmon  wwe  seen  spawning  in 
rivers  without  lake  rearing  habitat  in 
Washington,  and  sockeye  salmon 
retiimeo  to  the  Deschutes  River  in 
Oregon. 

(1)  Okanogan  Biver 

This  ESU  consists  of  sockeye  salmon 
that  return  to  I^e  Osoyoos  through  the 
Okanogan  River  via  the  Coliunbia  River 
and  spawn  primarily  in,  the  Canadian 
section  of  the  Okanogan  River  above 
Lake  Osoyoos.  The  BRT  distinguished 
Okanogan  River  sockeye  based  on  (1) 
the  very  dinerent  rearing  conditions 
encountered  by  juvenile  sockeye  salmon 
in  Lake  Osoyoos,  (2)  the  tendency  for  a 
large  percentage  of  3-year-old  returns  to 
the  Okanogan  population,  (3)  the 
apparent  1-month  separation  in  juvenile 
run-timing  between  Okanogan  and 
Wenatchee-origin  fish,  and  (4)  the 
adaption  of  Okaanogan  River  sockeye 
salmon  to  much  higher  temperatures 
during  adult  migration  in  the  Okanogan 
River.  Protein  electrophoretic  data  also 
indicate  that  this  population  is 
genetically  distinct  from  other  sockeye 
salmon  currently  in  the  Colimibia  River 
drainage  (Winans  et  al.,  1996;  Wood  et 
al,  1996;  and  Thorgaard  et  al.,  1995). 

Sockeye  salmon  retimis  to  Lake 
Osoyoos  were  severely  depleted  by  the 
early  1900s  pavidson,  1966;  Fulton, 
1970)  with  returns  to  the  Okanogan 
River  in  1935, 1936  and  1937  amounting 
to  264,  895  and  2,162  sockeye  salmon 
respectively  (Washington  Department  of 
Fisheries  (WDF)  et  al.,  1938).  The 
construction  of  Grand  Coulee  Dam, 
which  completely  blocked  the  passage 
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of  sockeye  salmon  to  the  upper 
Columbia  River  basin,  had  a  major 
impact  on  sockeye  salmon  in  the 
Okanogan  River.  To  compensate  for  the 
loss  of  habitat  resulting  from  the  total 
blockage  of  up-river  fish  passage  by 
Grand  Coulee  Dam,  the  Federal 
government  initiated  the  Grand  Coulee 
Fish  Maintenance  Project  (GCFMP)  in 
1939  to  maintain  fish  runs  in  the 
Columbia  River  above  Rock  Island  Dam. 
Between  1939  and  1943  all  sockeye 
salmon  adults  returning  to  Rock  Island 
Dam  were  trapped  and  transported  to 
either  Lake  Wenatchee  or  Lake  Osoyoos. 
or  to  one  of  three  national  fish 
hatcheries  (Leavenworth,  Entiat,  or 
Winthrop)  for  artificial  propagation 
(Fish  and  Hanavan,  1948;  Mullan, 
1986).  After  1944,  all  sockeye  salmon 
passing  Rock  Island  Dam  and  returning 
to  the  Wenatchee  and  Okanogan  Rivers 
were  essentially  the  progeny  of 
relocated  stock.  Mullan  (1986)  showed 
that  between  1944  and  1948,  hatchery- 
reared  sockeye  salmon  constituted  5  to 
98  percent  of  the  total  run.  By  the  mid- 
1960s,  the  contribution  of  hatchery  fish 
as  a  percentage  of  all  returning  adult 
sockeye  salmon  had  decreased  to  about 
10  to  22  percent,  about  one-third  of 
what  it  had  been  in  the  1940s.  . 

Releases  from  the  GCFMP  were 
thought  to  contribute  to  re-establishing 
healthy  sockeye  salmon  populations  in 
the  Wenatchee  and  Okanogan  River 
Basins  (Chapman  et  al.,  1995),  as  well 
as  producing  small  populations  in  the 
Methow  and  Entiat  Rivers,  which 
previous  to  the  GCFMP  apparently  did 
not  have  sockeye  salmon  populations 
(Mullan,  1986;  Chapman  et  al.,  1995). 

The  overall  effect  of  the  GCFMP  on 
the  ciurent  composition  of  sockeye 
salmon  in  this  ESU  is  difficult  to 
determine.  Electrophoresis  analysis  of 
the  ciurent  Okanogan  River  sockeye 
sahnon  reveals  little  affinity  with  any  of 
the  stocks  of  sockeye  salmon  introduced 
by  that  project  or  with  kokanee 
currently  residing  in  Lower  Arrow  Lake 
above  Grand  Coulee  Dam.  Artificial 
propagation  efforts  at  the  GCFMP 
hatcheries  were  abandoned  in  the  1960s 
due  to  "low  benefits  to  costs  and 
catastrophic  losses  &t)m  Infectious 
Hemopoietic  Necrosis  (IHN)"  (Mullan, 
1986). 

Kokanee  are  reported  to  occur  in  Lake 
Osoyoos,  and  one  known  plant  of 
195,000  kokanee  from  an  unknown 
source  stock  occurred  in  this  lake  in  the 
years  1919-1920.  Kokanee-sized  fish,  or 
residuals  with  a  reportedly  olive  drab  or 
"typically  dark"  coloration, 
respectively,  have  been  observed 
spawning  with  sockeye  in  the  Okanogan 
FUver.  Genetic  samples  of  kokanee-sized 
fish  fit>m  Lake  Osoyoos  have  not  been 
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obtained.  However,  kokanee  bom 
Okanogan  Lake,  above  Vaseux  Dam  and 
Vaseux  Lake  on  the  Okanogan  River,  are 
genetically  quite  distinct  fix)m 
Okanogan  River  sockeye  salmon  (Wood 
et  al.,  1994;  Thorgaard  et  al,  1995;  Utter. 
1995;  Robison,  1995;  and  Winans  et  al.. 
1996). 

The  BRT  concluded  that,  if  "kokanee- 
sized"  O.  nerka  observed  spawning  with 
sockeye  salmon  on  the  Okanogan  River 
are  identified  as  resident  sockeye 
salmon,  they  are  to  be  considered  part 
of  this  sockeye  salmon  ESU.  Based  on 
the  large  genetic  difference  between 
Okanagan  Lake  kokanee  and  Okanogan 
River  sockeye  salmon,  the  BRT  decided 
that  Okanagan  Lake  kokanee  are  not  part 
of  the  Okanogan  sockeye  salmon  ESU 
(Note — The  accepted  spelling  in  Canada 
is  Okanagan,  and  in  the  United  States  it 
is  Okanogan.  In  this  document 
Okanagan  will  be  used  when  referring  to 
geographic  features  in  Canada  and 
Oksmogan  when  referring  to  geographic 
features  in  the  U.S.)  The  BRT  felt  that 
spawning  aggregations  of  sockeye  that 
are  occasionally  observed  downstream 
from  Leike  Osoyoos  and  below  Enloe 
Dam  on  the  Similkameen  River  are  most 
likely  wanderers  from  the  Okanogan 
River  population  and  are.  therefore,  to 
be  considered  part  of  this  ESU. 

(2)  Lake  Wenatchee 

This  ESU  consists  of  sockeye  salmon 
that  return  to  Lake  Wenatchee  through 
the  Wenatchee  River  via  the  Columbia 
River  and  spavtm  primarily  in  tributaries 
above  Lake  Wenatchee  (the  White  River. 
Napeequa  River,  and  Little  Wenatchee 
River).  Virtually  all  allozyme  data 
indicate  that,  of  the  populations 
examined,  the  Lake  Wenatchee  sockeye 
salmon  population  is  genetically  very 
distinctive.  The  following  constitute  the 
genetic,  environmental,  and  life  history 
information  in  distinguishing  this  ESU: 
(1)  Very  different  environmental 
conditions  encountered  by  sockeye 
salmon  in  Lake  Wenatchee  compared 
with  those  in  Lake  Osoyoos.  (2)  the  near 
absence  of  3-year-old  sockeye  returns  to 
Lake  Wenatchee.  and  (3)  the  apparent  1- 
month  separation  in  juvenile  nm-timing 
between  Okanogan  and  Wenatchee- 
origin  fish.  Sockeye  salmon  in  Lake 
Wenatchee  were  severely  depleted  by 
the  early  1900s  (Bryant  and  Parkhurst. 
1950;  Davidson  1966;  and  Fulton,  1970), 
with  returns  counted  over  Tumwater 
Dam  on  the  Wenatchee  River  in  1935, 
1936,  and  1937  amounting  to  889,  29 
and  65  fish,  respectively  (WDF  et  al., 
1938). 

The  overall  effect  of  the  GCFMP. 
described  above,  on  the  current  make- 
up of  sockeye  salmon  in  this  ESU  is 
difficult  to  determine.  The 


redistribution  and  long-term 
propagation  of  mixed  Arrow  Lakes, 
Okanogan,  and  Wenatchee  stocks  of 
sockeye  salmon  originally  captured  at 
Rock  Island  Dam,  as  well  as 
introductions  of  Quinault  Lake  sockeye 
salmon  stocks,  may  have  altered  the 
genetic  make-up  of  indigenous  sockeye 
salmon  in  the  Lake  Wenatchee  system,, 
particularly  considering  the  low 
estimated  returns  of  native  sockeye 
salmon  to  Lake  Wenatchee  immediately 
prior  to  the  beginning  of  the  GCFMP. 
However,  electrophoretic  analysis  of 
current  Lake  Wenatchee  sockeye  salmon 
reveals  little  affinity  among  Okanogan 
River  sockeye  salmon,  Quinault  Lake 
sockeye  salmon  or  kokanee  from  Lower 
Arrow  Lake. 

Spawning  aggregations  of  sockeye 
salmon  that  appear  in  the  Entiat  and 
Methow  Rivers  and  in  Icicle  Creek  (a 
tributary  of  the  Wenatchee  River)  were 
presumed  by  the  BRT  to  be  non-native 
and  the  result  of  transplants  carried  on 
during  the  GCFMP.  Both  the  Methow 
and  Entiat  Rivers  had  no  history  of 
sockeye  salmon  runs  prior  to  stocking 
(WDF  et  al..  1938;  Mullan.  1986). 
Leavenworth  National  Fish  Hatchery  is 
located  on  Icicle  Creek,  and,  between 
1942  and  1969,  more  than  1.5  million 
sockeye  salmon  juveniles  (of  mixed 
Columbia.  Entiat.  Methow  Rivers 
heritage)  were  liberated  from  this 
facility  into  Icicle  Creek  (Mullan.  1986; 
Chapman  et  al..  1995). 

Kokanee-sized  fish  with  a  reportedly 
oUve  drab  coloration  have  been 
observed  spawning  with  sockeye 
salmon  in  the  White,  Napeequa.  and 
Little  Wenatchee  Rivers  (LaVoy.  1995). 
More  than  23  million  Lake  Whatcom 
kokanee  were  released  in  Lake 
Wenatchee  between  1934  and  1983; 
however,  the  current  genetic  make-up  of 
the  Lake  Wenatchee  sockeye  salmon 
population  reveals  little  or  no  affinity 
with  Lake  Whatcom  kokanee.  Genetic 
samples  of  kokanee-sized  fish  from  Lake 
Wenatchee  have  not  been  obtained. 

The  BRT  concluded  that,  if  "kokanee- 
sized"  O.  nerka  observed  spawning  with 
sockeye  salmon  on  the  White  and  Little 
Wenatchee  Rivers  are  identified  as 
resident  sockeye  salmon,  they  are  to  be 
considered  part  of  the  Lake  Wenatchee 
sockeye  salmon  ESU. 

(3)  Quinault  Lake 

This  ESU  consists  of  sockeye  salmon 
that  return  to  Quinault  Lake  and  spawn 
in  the  mainstem  of  the  upper  Quinault 
River,  in  tributaries  of  the  upper 
Quinault  River,  and  in  a  few  small 
tributaries  of  Quinault  Lake  itself.  The 
BRT  felt  that  Quinault  Lake  sockeye 
salmon  deserved  separate  ESU  status 
based  on  the  unique  life  history 
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characteristics  and  the  degree  of  genetic 
differentiation  from  other  sockeye 
salmon  populations. 

The  distinctive  early  river-entry 
timing,  protracted  adult-run  timing, 
long  3-  to  10-month  lake-residence 
period  prior  to  spawning,  unusually 
long  spawn  timing,  and  genetic 
differences  &om  other  coastal 
Washington  sockeye  salmon  were 
important  factors  in  identifying  this 
ESU.  In  addition,  the  relative  absence  of 
red  skin  pigmentation  and  the  presence 
of  an  olive-green  spawning  colOTation 
by  the  ma)ority  of  the  Quinault  stock 
appear  to  be  unique  among  major 
sockeye  salmon  stocks  in  Washington 
(Storm  et  al..  1990;  Beyer,  Jr.,  1995). 
although  at  least  two  sockeye  salmon 
stocks  in  British  Columbia  appear  more 
green  than  red  at  spawning  (Wood. 
1996).  The  rather  large  genetic 
difference  between  U.S.  uid  Vancouver 
Island  sockeye  salmon,  together  with 
the  apparently  unique  life-history 
characters  of  Quinault  Lake  sockeye 
salmon  persuaded  the  BKT  to  exclude 
Vancouver  Island  stocks  from  this  ESU. 

Kokanee-sized  O.  nerka  have  not  been 
identified  within  the  Quinauh  River 
Basin. 

(4)  Ozette  Lake 

This  ESU  consists  of  sockeye  sabnon 
that  return  to  Ozette  Lake  through  the 
Ozette  River  and  currently  spawn 
primarily  in  lakeshore  upwelling  areas 
in  Ozette  Lake  (particularly  at  Allen's 
Bay  and  Olsen's  Beach).  N4inor 
spawning  may  occur  below  Ozette  Lake 
in  the  Ozette  River  or  in  Coal  Creek,  a 
tributary  of  the  Ozetfe  River.  Sockeye 
salmon  do  not  presently  spawn  in 
tributary  streams  to  Ozette  Lake, 
although  they  may  have  spawned  there 
historically.  Genetics,  environment,  and 
life  history  were  the  primary  factors  in 
distinguishing  this  ESU.  The  BRT 
determined  that  Ozette  Lake  sockeye 
salmon  were  a  separate  ESU  based  on 
the  degree  of  genetic  differentiation 
from  other  sockeye  salmon  populations 
and  on  life  history  characteristics. 

Ozette  Lake  sockeye  salmon  are 
genetically  distinct  frt>m  all  other 
sockeye  salmon  stocks  in  the  Northwest. 
Sockeye  salmon  stocks  from  west  coast 
Vancouver  Island  were  excluded  from 
this  ESU  partly  because  of  the  large 
genetic  difference  between  the  two.  On 
the  other  hand,  Ozette  Lake  kokanee 
proved  to  be  the  most  genetically 
distinct  O.  nerka  stock  examined  in  the 
contiguous  United  States.  However, 
Ozette  Lake  kokanee  were  closely  allied 
to  several  sockeye  salmon  stocks  on 
Vancouver  Island. 

Kokanee  are  very  numerous  in  Ozette 
Lake  and  spawn  in  inlet  tributaries. 


whereas  sockeye  salmon  spawn  on 
lakeshore  upwelling  beaches.  Sockeye 
have  not  been  observed  on  the  inlet 
spawning  grounds  of  kokanee  in  Ozette 
Lake,  although  there  are  no  physical 
barriers  to  pirevent  their  entry  into  these 
tributaries.  On  the  other  hand,  kokanee- 
sized  O.  nerka  are  observed  together 
with  sockeye  salmon  on  the  sockeye 
salmon  spawning  beaches  at  Allen's  Bay 
and  Olsen's  Beach.  One  recorded  plant 
of  over  100,000  kokanee  from  an 
unknown  source  stock  occurred  in  1940, 
and  anecdotal  references  of  another 
kokanee  plmt  in  1958  were  found. 

Based  on  the  very  large  genetic 
difference  between  Ozette  Lake  kokanee 
that  spawn  in  tributaries  and  Ozette 
Lake  sockeye  salmon  that  spawn  on 
shorehne  beaches,  the  BRT  excluded 
Ozette  Lake  kokanee  frt>m  this  sockeye 
salmon  ESU.  In  addition,  the  BRT 
concluded  that,  if  "kokanee-sized"  O. 
nerka  obsMved  spawning  with  sockeye 
salmon  on  sockeye  salmon  spawning 
beaches  in  Ozette  Lake  are  identified  as 
resident  sockeye  salmon,  they  are  to  be 
considered  as  part  of  the  Ozette  Lake 
sockeye  salmon  ESU. 

(5)  Baker  River 

This  ESU  consists  of  sockeye  salmon 
that  return  to  the  barrier  dam  and  fish 
trap  on  the  lower  Baker  River  after 
migrating  through  the  Skagit  River. 
They  are  trucked  to  one  of  three 
artificial  spawning  beaches  above  either 
one  or  two  dams  on  the  Baker  River  and 
are  held  in  these  enclosures  until 
spawning. 

The  BRT  felt  that  Baker  River  sockeye 
salmon  are  a  separate  ESU  based  on 
genetic,  life- history,  and  enviroiunental- 
characteristics.  Baker  River  sockeye 
salmon  are  genetically  distinct  from 
sockeye  salnion  populations  that  spawn 
in  the  lower  Fraser  River  and  are 
genetically  distinct  from  all  other  native 
populations  of  Washington  sockeye 
salmon.  Prior  to  inundation  behind 
Upper  Baker  Dam,  Baker  Lake  was  a 
typical  cold,  oligotrophic,  well- 
oxygenated,  glacially  turbid  sockeye 
salmon  nursery  lake,  in  contrast  to  other 
sockeye  sahnon  systems  under  review, 
with  the  exception  of  Lake  Wenatchee. 

The  Birdsview  Hatchery  population 
on  Crandy  Creek  in  the  Skagit  River 
Basin  was  established  from  Baker  Lake 
sockeye  salmon  together  with  a  probable 
mixture  of  Quinault  Lake  stock  and  an 
unknown  Praser  River  stock.  This  stock 
was  the  ultimate  source  for  the 
apparently  successful  transplants  of 
sockeye  salmon  to  the  Lake 
Washington/Lake  Sammamish  system  in 
the  mid-193Gs  to  early  1940s  (Royal  and 
Seymour,  1940;  Kolb,  1971). 


Numerous  reports  indicate  that 
residual  or  resident  sockeye  salmon 
began  appearing  in  Baker  Lake  and  Lake 
Shannon  Reservoir  follovnng  the 
installation  of  Lower  Baker  Dam  in  1925 
(Ward,  1929,  1930, 1932;  Ricker,  1940; 
and  Kemmerich,  1945).  A  spring-time 
recreational  k(^anee  fishery  exists  in 
Baker  Lake,  although  substantial 
aggregations  of  spawning  kokanee  have 
yet  to  be  identified.  The  BRT  found  no 
historical  recoids  of  kokanee  stocking  in 
Baker  Lake.  However,  approximately  40 
to  100  kokanee-sized  O.  nerka  spawn 
each  year  in  the  outlet  channel  that 
drains  the  two  upper  sockeye  salmon 
spawning  beadies  at  Baker  Lake. 

(6)  Lake  Pleasant 

A  majority  of  the  BRT  CMicluded  that 
Lake  Pleasant  sockeye  salmon 
constituted  a  separate  ESU,  while  a 
minority  thoa^t  that  insufficimt 
information  esdsts  to  accurately  describe 
this  ESU.  Allotyme  data  for  Lake 
Pleasant  sodteyo  salmon  indicate 
genetic  distinctiveness  from  other 
sockeye  salmon  populations.  Sockeye 
salmon  in  this  population  enter  the 
Quillayute  River  in  May  throu^ 
September  and  hold  in  the  Sol  Due 
River  before  entering  Lake  Pleasant, 
usually  in  early  November,  vrhaa 
sufficient  water  depth  is  available  in 
Lake  Creek.  Spavtming  occurs  on 
beaches  from  late  November  to  early 
January.  Kemmerich  (1945)  indicated 
that  native  sockeye  occurred  in  Lake 
Pleasant  prior  to  1932  and  that  they 
were  of  an  "individual  size  comparable 
with  the  size  td  the  fish  of  the  Lake 
Quinaitlt  and  Columbia  River  runs;" 
however,  sockeye  salmon  currently  in 
Lake  Pleasant  are  said^o  be  smell,  no 
bigger  than  2  to  3  pounds  (0.9  to  1.4  kg) 
(Haymes,  1995).  Adult  male  and  female 
Lake  Pleasant  sockeye  have  an  average 
fork  length  of  460  mm  or  less  for  all  ages 
combined,  which  is  the  smallest  body 
size  of  any  anadromous  O.  nerka 
population  in  the  Pacific  Northwest.  In 
addition,  in  same  brood  years,  a 
majority  of  Lake  Pleasant  sockeye 
salmon  spend  2  years  in  freshwater 
prior  to  migrating  to  sea.  More  than 
500,000  sodceye  salmon  fry  frY>m  Baker 
Lake  and  the  Birdsview  Hatchery  in  the 
Skagit  River  Basin  were  released  in  Lake 
Pleasant  in  the  1930s;  however, 
electroj^oretic  analysis  of  current  Lake 
Pleasant  sockeye  salmon  reveals  little 
genetic  affinity  with  Baker  Lake  sockeye 
salmon.  It  is  assumed  that  the  poisoning 
of  Lake  Pleasant  during  "lake 
rehabilitation"  activities  in  the  1950s 
and  1960s  may  have  impacted  one  or 
two  broodyears  of  sockeye  salmon  in 
Lake  Pleasant.  Sockeye  salmon 
escapement  to  Lake  Pleasant  was 
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between  760  and  1.500  fish  in  the  early 
1960s,  indicating  that  "lake 
rehabilitation"  failed  to  eliminate 
sockeye  salmon  from  this  system. 
Although  kokanee-sized  O.  nerka  spawn 
together  with  sockeye  salmon  on  the 
beaches  in  Lake  Pleasant,  the  BRT  foimd 
only  anecdotal  references  to  kokanee 
being  stocked  in  Lake  Pleasant  during 
the  1930s. 

The  BRT  concluded  that,  if  "kokanee- 
sized"  O.  nerka  observed  spawning  with 
sockeye  salmon  on  sockeye  salmon 
spawning  beaches  in  Lake  Pleasant  are 
identified  as  resident  sockeye  salmon, 
they  are  to  be  considered  part  of  the 
Lake  Pleasant  sockeye  salmon  ESU. 

Other  Sockeye  Salmon  Populations 

(1)  Big  Bear  Creek 

The  BRT  did  not  describe  the 
population  of  sockeye  salmon  that 
currently  spawn  in  Big  Bear  Creek  and 
its  two  tributaries.  Cottage  Lake  and 
Evans  Creeks.  The  BRT  agreed  that  the 
available  evidence  does  not  clearly 
resolve  this  issue.  In  spite  of  various 
uncertainties,  about  half  of  the  BRT  felt 
that  the  current  sockeye  salmon 
population  in  Big  Bear  and  Cottage  Lake 
Creeks  is  a  separate  ESU  that  represents 
either  an  indigenous  Lake  Washington/ 
Lake  Sammamish  sockeye  salmon 
population  or  a  native  kokanee 
population  that  has  naturally  re- 
established anadromy.  About  half  the 
BRT  members  felt  that  the  available 
information  was  insufficient  to  describe 
the  population  of  sockeye  salmon  in  Big 
Bear  Creek  as  an  ESU.  This  issue  is 
particularly  difficult  due  to  the 
equivocal  nature  of  historical  accounts 
concerning  the  presence  and 
distribution  of  sockeye  salmon  within 
the  Lake  Washington/Lake  Sammamish 
Basin. 

Genetically,  Big  Bear  and  Cottage 
Lake  Creek  sockeye  salmon  are  quite 
distinct  from  other  stocks  of  sockeye 
salmon  in  the  Lake  Washington/Lake 
Sammamish  Basin;  they  are  genetically 
more  similar  to  Okanogan  River  sockeye 
salmon  than  they  are  to  any  other 
sockeye  salmon  population  examined.  It 
was  acknowledged  that  the  genetic 
distinctiveness  of  the  current  Big  Bear 
Creek/Cottage  Lake  Creek  sockeye 
salmon,  as  revealed  through  analysis  of 
allozyme  data,  could  have  resulted  from 
genetic  change  following  the  recorded 
return  of  2  adults  in  October  1940  after 
a  transplant  of  Baker  Lake  stock  sockeye 
salmon  in  1937,  or  it  could  be  indicative 
of  a  native  population  of  O.  nerka 
indigenous  to  the  Lake  Washington/ 
Lake  Sammamish  Basin. 

A  native  kokanee  population  once 
spawned  in  Big  Bear  Creek  and  its 


tributaries,  although  it  is  uncertain 
whether  a  remnant  of  this  native  stock 
still  exists  in  this  drainage.  Big  Bear 
Creek  was  once  the  largest  producer  of 
kokanee  for  artificial  propagation  in 
Washington,  although  relatively  few 
kokanee  currently  spawn  there. 
Currently  a  small  number  of  kokanee- 
sized  O.  nerka  spawn  in  Big  Bear  Creek 
together  with  sockeye  salmon.  The 
spawn  timing  of  kokanee  in  Big  Bear 
Creek  is  currently  much  later  than  the 
only  remaining  recognized  native 
kokanee  stock  in  the  Lake  Washington 
Basin  (early  entry  Issaquah  Creek 
kokanee).  There  were  over  35  million 
Lake  Whatcom  kokanee  fry  released  in 
Big  Bear  Creek  between  1917  and  1969, 
and  what  effect  this  stocking  program 
had  on  the  native  kokanee  is  open  to 
speculation.  In  addition,  potential 
genetic  interactions  of  these  introduced 
kokanee  with  sockeye  salmon  are 
unknown. 

Based  on  the  available  data,  the  BRT 
determined  that  the  Bear  Creek  sockeye 
salmon  population  unit  did  not  meet  the 
criteria  necessary  to  be  defined  as  an 
ESU. 

(2)  Riverine-Spawning  Sockeye  Salmon 

Spawning  ground  survey  data  of  the 
Washington  Department  of  Fish  and 
Wildlife  and  numerous  anecdotal 
references  dating  back  to  the  turn  of  the 
century  indicate  that  riverine  spawning 
aggregations  of  sockeye  salmon  exist  in 
certain  rivers  within  Washington  that 
lack  lake-rearing  habitat.  Consistent 
riverine  spawning  aggregations  of 
sockeye  salmon  have  been  documented 
over  a  period  of  decades  in  the  North 
and  South  Fork  Nooksack,  Skagit,  Sauk, 
North  Fork  Stillaguamish,  Samish 
(Hendrick,  1995),  and  Green  Rivers. 
Riverine-spawning  sockeye  salmon  have 
also  been  reported  in  the  Nisqually, 
Skokomish,  Dungeness,  Calawah,  Hoh, 
Queets,  and  Clearwater  Rivers,  and  are 
occasionally  seen  in  small  numbers  in  a 
number  of  other  rivers  and  streams  in 
Washington. 

Protein  electrophoretic  data  for 
riverine-spawners  from  the  Nooksack, 
upper  Skagit,  and  Sauk  Rivers  indicate 
that  these  aggregations  are  genetically 
similar  to  one  another  and  genetically 
distinct  from  other  sockeye  salmon  in 
Washington. 

The  BRT  considered  five  scenarios 
that  might  explain  river  spawning 
aggregations  of  sockeye  salmon  in 
Washington  representing  (1)  multiple 
U.S.  populations,  (2)  one  U.  S. 
population,  (3)  strays  from  U.  S.  lake- 
type  sockeye,  (4)  strays  from  British 
Columbia  lake-type  sockeye  salmon, 
and  (5)  strays  from  river-type 
populations  in  British  Columbia. 


Genetic  data  for  river-spawning  sockeye 
salmon  in  the  Nooksack,  Skagit,  and 
Sauk  Rivers  do  not  support  scenario  (3). 
The  disjunct  timing  and  geographic 
distance  between  individual 
aggregations  of  riverine-spawning 
sockeye  salmon  suggest  that  more  than 
one  process  may  be  responsible  for  the 
occurrence  of  these  aggregations. 

The  small  size  of  the  spawning 
aggregations  of  sockeye  salmon 
periodically  reported  in  rivers  without 
lake-rearing  habitat  in  Washington 
raises  the  question  of  historical 
population  size  and  persistence  of 
Pacific  salmon  over  evolutionarily 
significant  time  scales.  Because  many 
populations  of  Pacific  salmon  show 
large  temporal  fluctuations  in 
abundance,  Waples  (1991)  argued  in  the 
NMFS  "Definition  of  Species"  paper 
that  there  must  be  some  size  below 
which  a  spawning  population  is 
unlikely  to  persist  in  isolation  for  a  long 
period  of  time.  The  fact  that  small 
spawning  aggregations  are  regularly 
observed  may  reflect  a  dynamic  process 
of  extinction,  straying,  and 
recolonization.  Such  small  populations 
are  unlikely  to  be  ESU's,  although  a 
collection  of  them  might  be. 

However,  Waples  went  on  to  say  that 
"(i]n  making  this  evaluation,  the 
possibility  should  be  considered  that 
small  populations  observed  at  present 
are  still  in  existence  precisely  because 
they  evolved  mechanisms  for  persisting 
at  low  abundance."  (Waples,  1991) 

The  BRT  acknowledged  the 
evolutionary  importance  of  existing 
river/sea-type  sockeye  in  British 
Columbia  and  Alaska  but  felt  that  the 
evidence  was  insufficient  to  determine 
whether  sockeye  salmon  seen  in  rivers 
without  lake  rearing  habitat  in 
Washington  were  distinct  populations. 
Whether  riverine-spawning  sockeye  in 
Washington  can  be  defined  as  an  ESU 
remains  an  open  question. 

(3)  Deschutes  River  (Oregon) 

The  BRT  concluded  that  sockeye 
salmon  that  historically  migrated  up  the 
Deschutes  River  via  the  Columbia  River 
to  spawn  in  Suttle  Lake  were  a  separate 
ESU,  but  it  is  uncertain  whether 
remnants  of  this  ESU  exist.  Fish  passage 
into  and  out  of  Suttle  Lake  was  blocked 
sometime  around  1930.  Currently, 
sockeye  adults  that  are  consistently  seen 
each  year  in  the  Deschutes  River  below 
the  regulatory  dam  downstream  from 
Pelton  Dam  may  be  derived  ftt)m  (1)  a 
self-sustaining  population  of  sockeye 
that  spawn  below  Pelton  Dam  on  the 
Deschutes  River,  (2)  strays  from 
elsewhere  in  the  Columbia  River,  or  (3) 
outmigration  of  smolts  from  populations 
of  "kokanee-sized"  O.  nerka  that  exist 
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above  the  Pelton/Round  Butte  Dam 
complex.  Two  kokanee  populations  are 
present  above  the  dams,  one  population 
resides  in  Suttle  Lake  and  spawrns  in  the 
lake  inlet  stream  (Link  Creek),  and  a 
second  population  resides  in  Lake  Billy 
Chinook,  behind  Round  Butte  Dam.  and 
spawns  in  the  upper  Metolius  River. 
Both  kokanee  populations  have  a 
distinctive  blue-black  body  coloration 
that  distinguishes  them  from  hatchery 
kokanee  that  are  released  in  Lake 
Simtustus  and  in  other  Deschutes  River 
Basin  lakes. 

Allozyme  data  for  Deschutes  River 
sockeye  salmon  does  not  exist;  however, 
mtDNA  data  (Brannon,  1996),  suggests 
the  possibility  that  Lake  Billy  Chinook 
kokanee  and  Deschutes  River  sockeye 
salmon  are  related.  Protein 
electrophoretic  data  indicate  that 
kokanee  in  Suttle  Lake  and  in  Lake  Billy 
Chinook  cluster  together  genetically 
(NMFS  unpublished  data).  Over  1.2 
million  sockeye  salmon  were  planted  in 
the  Metolius  River  and  its  tributaries 
before  1%2,  and  a  significant  portion  of 
the  adult  sockeye  salmon  returns 
recorded  at  the  Pelton  Dam  fish  trap, 
starting  in  1956.  may  have  been 
descended  bom  these  plantings. 

The  majority  of  the  BRT  concluded 
that  a  remnant  component  of  this 
historical  nm  cannot  be  identified  with 
any  certainty.  A  minority  of  the  BRT  felt 
that  the  extensive  transplant  history  of 
non-native  sockeye  sahnon  into  this 
basin  explains  the  continued  occurrence 
of  anadromous  O.  nerka  in  the 
Deschutes  River  Basin  and,  as  the 
descendants  of  transplants,  these 
sockeye  salmon  are  not  an  ESA  issue. 
The  majority  of  the  BRT  agreed  that  the 
possibility  exists  that  recent  sockeye 
salmon  in  the  Deschutes  River  may 
result  from  some  remnant  migrants  of 
residualized  sockeye  salmon  or 
kokanee.  Whether  Deschutes  River 
sockeye  salmon  can  be  described  as  an 
ESU  remains  an  open  question. 

Status  of  Sockeye  Salmon  ESUs 

The  ESA  defines  the  term 
"endangered  species"  as  "any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range."  The  term  "threatened 
species"  is  defined  as  "any  species 
which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range."  16 
U.S.C  §  1532  NMFS  considers  a  variety 
of  information  in  evaluating  the  level  of 
risk  faced  by  an  ESU.  Important 
considerations  include  (1)  absolute 
numbers  of  fish  and  their  spatial  and 
temporal  distributions,  (2)  current 
abundance  in  relation  to  historical 


abundance  and  carrying  capacity  of  the 
habitat,  (3)  trends  in  abundance,  based 
on  indices  such  as  dam  or  redd  counts 
or  on  estimates  of  spawner-recruit 
ratios,  (4)  natural  and  human-influenced 
factors  that  cause  variability  in  survival 
and  abundance,  (5)  possible  threats  to 
genetic  integrity  (e.g.,  selective  fisheries 
and  interactions  between  hatchery  and 
natural  fish),  and  (6)  recent  events  (e.g., 
a  drought  or  a  change  in  management) 
that  have  predictable  short-term 
consequences  for  abundance  of  the  ESU. 
Additional  risk  factors,  such  as  disease 
prevalence  or  changes  in  life-history 
traits,  may  also  be  considered  in 
evaluating  risk  to  populations. 

Previous  Assessments 

In  considering  the  status  of  the  ESUs, 
NMFS  evaluated  both  qualitative  and 
quantitative  information. 

QuaUtative  evaluations:  These 
evaluations  included  aspects  of  several 
of  the  risk  considerations  outlined 
above,  as  well  as  recent,  published 
assessments  of  population  status  by 
agencies  or  conservation  groups  of  the 
status  of  west  coast  sockeye  salmon 
stocks  (Nehlsen  et  al.,  1991;  WDF  et  al., 
1993).  Nehlsen  et  aL  (1991)  considered 
salmonid  stocks  throughout 
Washington,  Idaho,  Oregon,  and 
CaUfomia  and  enumerated  stocks  foimd 
to  be  extinct  or  at  risk  of  extinction. 
Stocks  that  do  not  appear  in  their 
summary  were  either  not  at  risk  of 
extinction  or  not  classifiable  due  to 
insufficient  information.  They  classified 
stocks  as  extinct,  possibly  extinct,  at 
high  risk  of  extinction,  at  moderate  risk 
of  extinction,  or  of  special  concern. 
They  considered  it  likely  that  stocks  at 
high  risk  of  extinction  have  reached  the 
threshold  for  classification  as 
endangered  under  the  ESA.  Stocks  were 
placed  in  this  category  if  they  had 
declined  from  historical  levels  and  were 
continuing  to  decline,  or  had  spawning 
escapements  less  than  two  hundred. 
Stocks  were  classified  as  at  moderate 
risk  of  extinction  if  they  had  declined 
from  historic  levels  but  presently  appear 
to  be  stable  at  a  level  above  two 
hundred  spawners.  They  felt  that  stocks 
in  this  category  had  reached  the 
threshold  for  threatened  under  the  ESA. 
They  classified  stocks  as  of  special 
concern  if  t  relatively  minor 
disturbance  could  threaten  them, 
insufficient  data  were  available  for 
them,  they  were  influenced  by  large 
releases  of  hatchery  fish,  or  they 
possessed  some  unique  character.  For 
sockeye  salmon,  they  classified  twenty- 
two  stocks  as  follows:  sixteen  extinct, 
one  possibly  extinct,  two  high  risk,  one 
moderate  risk,  and  two  special  concern. 
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WDF  et  al.  (1993)  categorized  all 
salmon  and  steeUiead  stocks  in 
Washington  on  the  basis  of  stock  origin 
("native,"  "non-native,"  "mixed,"  or 
"unknown"),  production  type  ("wild," 
"composite,"  or  "unknown"),  and  status 
("healthy,"  "depressed,"  "critical,"  or 
"unknown").  Status  categories  were 
defined  as  healthy:  "experiencing 
production  levels  consistent  with  its 
available  habitat  and  within  the  natvutil 
variations  in  survival  for  the  stock;" 
depressed:  "production  is  below 
expected  levels . . .  but  above  the  level 
where  permanent  damage  to  the  stock  is 
likely;"  and  critical:  "experiencing 
production  levels  that  are  so  low  that 
permanent  damage  to  the  stock  is  likely 
or  has  already  occurred."  Of  the  nine 
sockeye  salmon  stocks  identified,  three 
(Quinault,  Weoatchee,  and  Okanogan) 
were  classified  as  healthy,  four  (Cedar, 
Lake  Washington  and  Sammamish 
Tributaries,  Lake  Washington  Beach, 
and  Ozette)  as  depressed,  one  (Baker)  as 
critical,  and  one  (Lake  Pleasant)  as 
unknown. 

There  are  problems  in  applying 
results  of  these  studies  to  ESA 
evaluations.  One  problem  is  the 
definition  of  cstegories  used  to  classify 
stock  status.  Nehlsen  et  al.  (1991)  used 
categories  intended  to  relate  to  ESA 
"threatened"  or  "endangered"  status; 
however  they  applied  their  own 
interpretations  of  these  terms  to 
individual  stocks,  not  to  ESUs  as 
defined  here.  WDF  et  al.  (1993)  used 
general  terms  describing  status  of  stocks 
that  cannot  be  directly  related  to  the 
considerations  important  in  ESA 
evaluations.  For  example,  the  WDF  et  al. 
(1993)  definition  of  healthy  could 
conceivably  include  a  stock  that  is  at 
substantial  extinction  risk  due  to  loss  of 
habitat,  hatchery  fish  interactions,  and/ 
or  environmental  variation,  although 
this  does  not  appear  to  be  the  case  for 
any  west  coast  sockeye  salmon  stocks. 
Another  problem  is  the  selection  of 
stocks  or  populations  to  include  in  the 
review.  Nehlsen  et  al.  (1991)  did  not 
evaluate,  or  even  identify,  stocks  not 
perceived  to  be  at  risk,  so  it  is  difficult 
to  determine  the  proportion  of  stocks 
they  considered  to  be  at  risk  in  any 
given  area.  There  is  also  disagreement 
regarding  status  of  some  stocks;  for 
example,  the  Idaho  Department  of  Fish 
and  Game  (IDFG)  (1996)  disagrees  with 
Nehlsen  et  al's  (1991)  classification  of 
Alturas  and  Stanley  Lakes'  populations 
as  extinct. 

Quantitative  evaluations:  This  tjrpe  of 
evaluation  included  comparisons  of 
ciurent  and  historical  abundance  of 
west  coast  sockeye  salmon,  calculation 
of  recent  trends  in  escapement,  and 
evaluation  of  the  proportion  of  natural 
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spawning  attributable  to  hatchery  fish. 
Historical  abundance  information  for 
these  ESUs  is  largely  anecdotal, 
although  estimates  based  on  commercial 
harvest  are  available  for  some  coastal 
populations  (Rounsefell  and  Kelez, 
1938).  Time  series  data  were  available 
for  many  pjopulations,  but  data  extent 
and  quality  varied  among  ESUs.  NMFS 
compiled  and  analyzed  this  information 
'  to  provide  several  summary  statistics  of 
natural  spawning  abundance,  including 
(where  available)  recent  total  spawning 
run  size  and  escapement,  percent 
annual  change  in  total  esca{}ement, 
recent  naturally  produced  spawning  run 
size  and  escapement,  and  average 
percentage  of  natiual  spawners  that 
were  of  hatchery  origin.  Information  on 
harvest  and  stock  abundance  was 
compiled  htxn  a  variety  of  state. 
Federal,  and  tribal  agency  records  (Foy 
et  al.,  19958,  b).  Additional  data  were 
provided  directly  to  NMFS  by  state  and 
tribal  agencies  and  private 
organizations.  NMFS  beUeves  these 
records  to  be  complete  in  terms  of  long- 
term  adult  abundance  for  sockeye 
salmon  in  the  region  covered.  Principal 
data  sources  were  adult  counts  at  dams 
or  weirs  and  spawner  svuveys. 

Computed  statistics:  To  represent 
current  run  size  or  escapement  where 
recent  data  were  available,  NMFS 
computed  the  geometric  mean  of  the 
most  recent  S  years  reported  (or  fewer 
years  if  the  data  series  is  shorter  than  5 
years),  while  trying  to  use  only 
estimates  that  reflect  the  total 
abundance  for  an  entire  river  basin  or 
tributary,  avoiding  index  counts  or  dam 
counts  that  represent  only  a  small 
portion  of  available  habitat. 

Where  adequate  data  were  available, 
trends  in  total  escapement  (or  run  size 
if  escapement  data  were  not  available) 
were  calculated  for  all  data  sets  with 
more  than  7  years  of  data,  based  on  total 
escapement  or  an  escapement  index 
(such  as  fish  per  mile  from  a  stream 
survey).  Separate  trends  were  estimated 
for  each  full  data  series  and  for  the 
1985-1994  period  within  each  data 
series.  As  an  indication  of  overall  trend 
in  individual  sockeye  salmon 
populations,  NMFS  calculated  average 
(over  the  available  data  series)  percent 
annual  change  in  adult  spawner  indices 
within  each  river  basin.  No  attempt  was 
made  to  account  for  the  influence  of 
hatchery  produced  fish  on  these 
estimates,  so  the  estimated  trends 
include  the  progeny  of  natural  spawning 
hatchery  fish. 

The  following  summaries  draw  on 
these  quantitative  and  qualitative 
assessments  to  describe  NMFS' 
conclusions  regarding  the  status  of  each 
steelhead  ESU.  Aspects  of  several  of 


these  risk  considerations  are  common  to 
all  sockeye  sahnon  ESUs.  These  are 
discussed  in  general  below  for  each 
ESU,  and  more  specific  discussion  can 
be  found  in  the  status  review.  After 
evaluating  patterns  of  abundance  and 
other  risk  factors  for  sockeye  salmon 
from  these  ESUs,  the  BRT  reached  the 
following  conclusions. 

Risk  Assessment  Conclusions 

NMFS  has  determined  that,  if  recent 
conditions  continue  into  the  future,  one 
ESU  (Ozette  Lake)  is  likely  to  become 
endangered,  and  three  ESUs  (Okanogan 
River,  Lake  Wenatchee,  and  Quinauh 
Lake)  may  not  come  imder  significant 
danger  of  becoming  extinct  or 
endangered.  For  the  sixth  ESU  (Lake 
Pleasant),  there  was  insufficient 
information  to  reach  a  ccmclusion 
regarding  risk  of  extinction.  NMFS  also 
proposes  to  add  Baker  River  sockeye  to 
the  Ust  of  candidate  species  in  order  to 
further  review  its  status  and  the  efficacy 
of  existing  conservation  efforts. 

Consideration  was  also  given  to  the 
status  of  the  three  sockeye  salmon 
population  units  which  had  not  been 
defined  as  ESUs.  For  one  of  these 
(riverine-spawning  sockeye  sahnon  in 
Washington)  there  was  insufficient 
information  to  reach  any  conclusions 
regarding  risk  of  extinction.  For  the 
other  two  population  units  (Bear  Creek 
and  Deschutes  River  sockeye  salmon), 
NMFS  concluded  that  Bear  Cieek 
sockeye  salmon  were  not  in  danger  of 
extinction  nor  likely  to  become 
endangered  within  the  foreseeable 
future,  but  NMFS  concluded  that  the 
anadromous  component  of  the 
Deschutes  River  sockeye  salmon 
population  unit  is  clearly  in  danger  of 
extinction  if  not  already  extinct. 

The  following  paragraphs  summarize 
the  conclusions  for  each  ESU  or  other 
population  unit.  These  conclusions  are 
tempered  by  uncertainties  in  certain 
critical  information.  For  several  units, 
there  are  kokanee  (either  native  or 
introduced)  populations  using  the  same 
water  bodies  as  sockeye  salmon; 
potential  interbreeding  and  ecological 
interactions  could  affect  population 
dynamics  and  (in  the  case  of  non-native 
kokanee)  genetic  integrity  of  the  sockeye 
salmon  populations.  With  few 
exceptions,  adult  abundance  data  do  not 
represent  direct  counts  of  adults 
destined  to  a  single  spawning  area,  so 
estimates  of  total  population  abundance 
and  trends  in  abundance  must  be 
interpreted  with  some  caution. 

(1)  Okanogan  River 

The  major  abundance  data  series  for 
Okanogan  River  sockeye  salmon  consist 
of  spawner  surveys  conducted  in  the 


Okanogan  River  above  Lake  Osoyoos 
since  the  late  1940s,  counts  of  adults 
passing  Wells  Dam  since  1967,  and 
records  of  tribal  harvest  (Colville  and 
Okanogan)  since  the  late  1940s.  Longer 
term  data  were  available  for  dams  lower 
on  the  Columbia  River  (notably  Rock 
Island  Dam  counts  starting  in  1933),  but 
these  counts  represent  a  combination  of 
this  ESU  with  the  Wenatchee 
population  and  other  historical  ESUs 
from  the  upper  Columbia  River  above 
Grand  Coulee  E>am. 

Blockage  and  disruption  of  freshwater 
habitat  pose  some  risk  for  this  ESU. 
Adult  passage  is  blocked  by  dams  above 
Lake  Osoyoos,  prohibiting  access  to 
former  habitat  in  Vaseux.  Skaha,  and 
Okanagan  Lakes  (Chapman  et  al.,  1995). 
(However,  it  is  not  known  whether 
sockejre  salmon  in  these  upper  lakes 
belonged  to  the  same  ESU  as  those  in 
Lake  Osoyoos.)  Other  problems  in  the 
Okanogan  River  include  inadequately 
screened  water  diversions  and  high 
summer  water  temperatures  (Chapman 
et  al.,  1995)  and  channelization  of 
spawning  habitat  in  Canada.  Mullan 
(1986)  stated  that  hydroelectric  dams 
accounted  for  the  general  decline  of 
sockeye  salmon  in  the  mainstem 
Colimibia  River,  while  Chapman  et  al. 
(1995)  suggested  that  hydropower  dams 
have  "probably"  reduced  runs  of 
sockeye  salmon  to  the  Columbia  River, 
particularly  to  Lake  Osoyoos. 

The  most  recent  5-year  average  annual 
escaponent  for  this  ESU  was  about 
11,000  adults,  based  on  1992-1996 
counts  at  Wells  Dam.  No  historical 
abundance  estimates  specific  to  this 
ESU  are  available.  However,  analyses 
conducted  in  the  late  1930s  indicated 
that  less  than  15  percent  of  the  total 
sockeye  run  in  the  upper  Columbia 
River  went  into  Lakes  Osoyoos  and 
Wenatchee  (Chapman  et  al.,  1995).  At 
that  time,  the  total  run  to  Rock  Island 
Dam  averaged  about  15,000.  suggesting 
a  combined  total  of  less  than  2,250 
adults  returning  to  the  Okanogan  River 
and  Lake  Wenatchee  ESUs.  Thus, 
abundance  for  the  Okanogan  River  ESU 
during  the  late  1930s  was  clearly 
substantially  lower  than  recent 
abundance.  Trend  estimates  for  this 
stock  differ  depending  on  the  data  series 
used,  but  the  recent  (1986-1995)  trend 
has  been  steeply  downward  (declining 
at  2  to  20  percent  per  year);  however, 
this  trend  is  heavily  influenced  by  high 
abundance  in  1985  and  low  points  in 
1990. 1994.  and  1995,  which  may  reflect 
environmental  fluctuations.  The  long- 
term  trend  (since  1960)  for  this  stock 
has  been  relatively  flat  ( -  3  to  +2 
percent  annual  change). 

For  the  entire  Columbia  River  basin, 
there  has  been  a  considerable  dechne  in 
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sockeye  salmon  abundance  since  the 
turn  of  the  century.  Columbia  River 
commercial  sockeye  salmon  landings 
that  commonly  exceeded  1,000,000 
pounds  in  the  late  1800s  and  early 
1900s  had  been  reduced  to  about 
150,000  pounds  by  the  late  ISSOs 
(Technical  Advisory  Committee  (TAC). 
1991).  Since  1988,  harvest  has  been 
fewer  than  3,500  fish  each  year.  The 
TAC  (1991)  attributes  this  decline  to 
habitat  degradation  and  blockage, 
overharvest,  hydroelectric  development, 
and  nursery  lake  management  practices. 
The  two  remaining  productive  stocks 
(Okanogan  and  Wenatchee)  occupy  less 
than  4  percent  of  historical  nursery  lake 
habitat  in  the  upper  Columbia  River 
basin. 

Both  Okanogan  and  Wenatchee  runs 
have  been  highly  variable  over  time.  For 
harvest  purposes,  these  two  ESUs  are 
managed  as  a  single  unit,  with  an 
escapement  goal  of  65.000  adults 
returning  to  Priest  Rapids  Dam  (TAC, 
1991).  This  goal  has  been  achieved  only 
ten  times  since  1970  and  has  been  met 
in  2  years  between  1992  and  1996. 
Examination  of  the  historical  trend  in 
total  sockeye  salmon  escapement  to  the 
upper  Columbia  River  shows  very  low 
abundance  (averaging  less  than  20,000 
annually)  during  the  1930s  and  early 
1940s,  followed  by  an  increase  to  well 
over  100,000  per  year  in  the  mid-1950s. 
Since  the  mid-1940s,  abundance  has 
fluctuated  widely,  with  noticeable  low 
points  reached  in  1949. 1961-62. 1978. 
and  1994.  The  escapement  of  about 
9.000  fish  to  Priest  Rapids  E)am  in  1995 
was  the  lowest  since  1945,  but  1996 
escapement  (preliminary  estimate,  Fish 
Passage  Center  1996)  was  considerably 
higher,  although  still  far  below  the  goal. 
Escapement  to  Wells  Dam  (i.e..  this 
ESU)  was  at  its  lowest  recorded  value  in 
1994,  but  increased  in  both  1995  and 
1996. 

Past  and  present  artificial  propagation 
of  sockeye  salmon  poses  some  risk  to 
the  genetic  integrity  of  this  ESU.  The 
GCFMP  interbred  fish  from  this  ESU 
with  those  from  adjacent  basins  for 
several  years,  with  unknown  impacts  on 
the  genetic  composition  of  this  ESU. 
Current  artificial  propagation  efforts  use 
local  stocks  and  are  designed  to 
maintain  genetic  diversity,  but  there  is 
some  risk  of  genetic  change  resulting 
from  domestication.  There  is  only  one 
record  of  introduction  of  sockeye 
salmon  from  outside  the  Columbia  River 
Basin  into  this  ESU:  395.420  mixed 
Quinault  Lake/Rock  Island  Dam  stock 
released  in  1942  (Mullan,  1986). 
Records  of  kokanee  transplants  are  most 
likely  incomplete. 

In  previous  assessments  of  this  stock. 
Nehlsen  et  al.  (1991)  considered 


Okanogan  River  sockeye  salmon  to  be  of 
special  concern  because  of  "present  or 
threatened  destruction,  modification,  or 
curtailment  of  itc  habitat  or  range." 
including  mainstem  passage,  flow,  smd 
predation  problems,  whereas  WDF  et  al. 
(1993)  classified  this  stock  as  of  native 
origin,  wild  production,  and  healthy 
status,  but  WDFW  (1996)  suggested  that 
this  "native"  classification  will  be 
changed  to  "mixed"  in  the  future. 

Low  abundance,  downward  trends 
and  wide  fluctuations  in  abundance, 
land  use  practices,  and  variable  ocean 
productivity  were  perceived  as  resulting 
in  low  to  moderate  or  increasing  risk  for 
this  ESU.  Other  major  concerns 
regarding  health  of  this  ESU  were 
restriction  and  channelization  of 
spawning  habitat  in  Canada,  hydro 
system  impediments  to  migration,  and 
high  water  temperature  problems  in  the 
lower  Okanogan  River. 

Positive  indicators  for  the  ESU  were 
escapement  above  10.000.  which  is 
probably  a  substantial  fraction  of 
historical  abundance,  and  the  limited 
amount  of  recent  hatchery  production 
within  the  ESU.  Recent  changes  in 
hydro  system  management  (increases  in 
flow  and  si^ll  in  the  mainstem 
Columbia  River)  and  harvest 
management  (restrictions  in  commercial 
harvest  to  p)rotect  Snake  River  sockeye 
salmon)  were  regarded  as  beneficial  to 
the  status  of  this  ESU.  NMFS  concluded 
unanimously  that  the  Okanogan  River 
sockeye  salmon  ESU  is  not  presently  in 
danger  of  extinction,  nor  is  it  likely  to 
become  endangered  in  the  foreseeable 
future.  However,  the  very  low  returns  in 
the  three  most  recent  years  suggest  that 
the  status  of  this  ESU  bears  close 
monitoring  and  its  status  should  be 
reconsidered  if  abundance  remains  low. 

(2)  Lake  Wanatchee 

The  major  abundance  data  series  for 
Wenatchee  River  sockeye  salmon 
consist  of  spawner  surveys  conducted  in 
the  Little  Wenatchee  River  and  the 
White  River  since  the  late  1940s,  counts 
of  adults  passing  Tumwater  Dam 
(sporadic  counts  1935  to  present),  and 
reconstructions  based  on  adult  passage 
counts  at  Priest  Rapids,  Rock  Island, 
and  Rocky  Reach  Dams  (early  1960s  to 
present).  Longer  term  data  are  available 
for  dams  lower  on  the  Columbia  River 
(notably  Rock  Island  Dam  counts 
starting  in  1933),  but  these  counts 
represent  a  combination  of  this  ESU 
with  the  Okanogan  River  ESU  and  other 
historical  potential  ESUs  from  the  upper 
Columbia  River  above  Grand  Coulee 
Dam. 

There  are  no  substantial  blockages  of 
sockeye  salmon  habitat  in  the 
Wenatchee  basin,  and  habitat  condition 


in  the  basin  is  generally  regarded  as 
good,  although  production  is  limited  by 
the  oUgotropnic  nature  of  Lake 
Wenatchee  (Chapman  et  al.,  1995). 
Mullan  (1986)  tnd  Chapman  et  al. 
(1995)  concluded  that  the  main 
freshwater  habitat  problem  presently 
facing  this  ESU  is  hydropower  dams  in 
the  mainstem  Columbia  River,  which 
have  probably  reduced  the  runs  of 
sockeye  salmon. 

The  most  recent  5-year  average  annual 
escapement  for  this  ESU  was  about 
19.000  adults,  based  on  the  1992-1996 
difference  in  adult  passage  counts  at 
Priest  Rapids  and  Rocky  Reach  Dams. 
No  historical  abimdance  estimates 
specific  to  this  ESU  are  available. 
However,  as  discussed  above  for  the 
Okanogan  River  ESU,  abundance  of  the 
Lake  Wenatchee  ESU  during  the  late 
1930s  was  clearly  substantially  lower 
than  recent  abundance.  The  recent 
(1986-1995)  trend  in  abundance  has 
been  downward  (declining  at  10  percent 
per  year),  but  this  trend  is  heavily 
influenced  by  2  years  of  very  low 
abimdance  in  1994  and  1995.  The  long- 
term  (1961-1996)  trend  for  this  stock  is 
flat.  Escapement  to  this  ESU  in  1995 
(counts  at  Priest  Rapids  Dam  minus 
those  at  Rocky  Reach  Dam)  was  the 
lowest  since  counting  began  in  1962, 
but  1996  escapement  was  somewhat 
higher.  Other  risk  factors  common  to 
this  ESU  and  other  Columbia  River 
Basin  sockeye  salmon  populations  were 
discussed  under  the  Okanogan  River 

ESU  above. 

Past  and  present  artificial  propagation 
of  sockeye  salmon  f>oses  some  risk  to 
the  genetic  integrity  of  this  ESU.  As  for 
the  Okanogan  River  ESU.'the  GCFMP 
interbred  fish  from  this  ESU  with  those 
from  adjacent  basins  for  several  years 
and  introduced  many  sockeye  salmon 
descended  from  Quinault  Lake  stock 
(Mullan  1986),  with  unknown  impacts 
on  the  genetic  composition  of  this  ESU. 
Current  artificial  propagation  efforts  use 
local  stocks  and  are  designed  to 
maintain  natural  genetic  diversity,  but 
there  is  some  risk  of  genetic  .change 
resulting  from  domestication.  Hatchery- 
raised  kokanee  have  been  released  in 
Lake  Wenatchee.  including  native  Lake 
Wenatchee  stock  and  non-native  Lake 
Whatcom  stock  (Mullan,  1986).  The 
effect  of  Lake  Whatcom  kokanee 
introductions  on  the  genetic  integrity  of 
this  ESU  is  unknown. 

Previous  assessments  of  this  ESU  are 
similar  to  those  for  the  Okanogan  River 
ESU.  Nehlsen  et  al.  (1991)  considered 
Wenatchee  River  sockeye  salmon  to  be 
of  special  concern  because  of  "present 
or  threatened  destructioii.  modification, 
or  curtailment  of  its  habitat  or  range." 
including  mainstem  passage,  flow,  and 
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predation  problems.  WDF  et  al.  (1993) 
classified  this  stock  as  of  mixed  origin, 
wild  production,  and  healthy  status. 
Huntington  et  al.  (1996)  identified  this 
stock  as  "healthy— Level  I,"  indicating 
that  current  abundance  is  high  relative 
to  what  would  be  expected  without 
human  impacts. 

Low  abundance,  downward  trends 
and  wide  fluctuations  in  abundance, 
and  variable  ocean  productivity  were 
perceived  as  resulting  in  low  to 
moderate  risk  for  the  ESU.  Other  major 
concerns  regarding  the  health  of  this 
ESU  were  the  effects  of  hatchery 
production,  hydro  system  impediments 
to  migration,  and  potential 
interbreeding  with  non-native  kokanee 
on  genetic  integrity  of  the  unit. 

Positive  indicators  for  the  ESU  were 
escapement  above  10,000  and  the 
limited  amoimt  of  recent  hatchery 
production  within  the  ESU.  Recent 
changes  in  hydro  system  management 
(increases  in  flow  and  spill  in  the  ^ 
mainstem  Columbia  River)  and  harvest 
management  (restrictions  in  commercial 
harvest  to  protect  Snake  River  sockeye 
salmon)  were  cegarded  as  beneficial  to 
the  status  of  this  ESU.  Based  on  this 
information,  NMFS  concluded  that  the 
Lake  Wenatchee  sockeye  salmon  ESU  is 
not  presently  in  danger  of  extinction, 
nor  is  it  likely  to  become  endangered  in 
the  foreseeable  future.  However,  on  the 
basis  of  extremely  low  abimdance  in  the 
3  most  recent  years,  NMFS  concluded 
that  this  ESU  bears  close  monitoring 
and  its  status  should  be  reconsidered  if 
abundance  remains  low. 

(3)  Quinault  Lake 

The  major  abundance  data  series  for 
Quinault  River  sockeye  salmon  consists 
of  escapement  estimates  derived  from 
hydroacoustic  surveys  conducted  in 
Quinault  Lake  since  the  mid-1970s, 
supplemented  with  earUer  estimates 
(beginning  in  1967)  based  on  spawner 
siuveys.  The  ihost  recent  (1991-1995)  5- 
year  average  annual  escapement  for  this 
ESU  was  about  32,000  adults,  with  a  run 
size  of  about  39,000.  Approximate 
historical  estimates  indicate 
escapements  ranging  between  20,000 
and  250,000  in  the  early  1920s,  and  run 
sizes  ranging  between  50,000  and 
500,000  in  the  early  1900s  (Rounsefell 
and  Kelez,  1938).  Comparison  of  these 
estimates  indicates  that  recent 
abundance  is  probably  near  the  lower 
end  of  the  historical  abundance  range 
for  this  ESU. 

This  ESU  has  been  substantially 
affected  by  habitat  problems,  notably 
those  resulting  from  forest  management 
activities  in  the  upper  watershed 
outside  Olympic  National  Park.  Early 
inhabitants  of  the  area  described  the 


upper  Quinault  River  as  flowing 
between  narrow,  heavily  wooded  banks, 
but,  by  the  1920s,  the  river  was  in  a 
wide  valley  jvith  frequent  course 
changes  ana  much  siltation  and 
scouring  of  gravels  during  winter  and 
spring  freshets  (Davidson  and  Bamaby, 
1936;  Quinauh  Indian  Nation  (QIN), 
1981);  resultant  loss  of  spawning  habitat 
in  the  Quinault  River  above  Quinault 
Lake  has  continued  to  recent  times 
(QIN,  1981). 

While  stock  abundance  has  fluctuated 
considerably  over  time  (recent 
escapements  ranging  from  a  low  of 
7,500  in  1970  to  69,000  in  1968).  overall 
trend  has  been  relatively  flat.  For  the 
full  data  series  (1967-1995),  abimdance 
has  increased  by  an  average  of  about  1 
percent  per  year;  for  the  1986-1995 
period,  abundance  decUned  by  about  3 
percent  per  year. 

Artificial  propagation  of  sockeye 
salmon  in  the  Quinault  River  basin  has 
a  long  history.  Releases  have  been 
primarily  native  Quinault  Lake  stock, 
although  Alaskan  sockeye  salmon  eggs 
were  brought  into  the  system  prior  to 
1920.  The  genetic  effects  of  this 
introduction  are  unknown.  Since  1973. 
all  releases  have  been  of  local  stock,  but 
there  is  some  risk  of  genetic  change 
resulting  from  unnatural  selective 
'  pressures. 

In  previous  assessments,  Nehlsen  et 
al.  (1991)  did  not  identify  Quinauh  Lake 
sockeye  sahnon  as  at  risk,  and  WDF  et 
al.  (1993)  classified  this  stock  as  of 
native  origin,  wild  production,  and 
healthy  status. 

All  risk  factors  were  perceived  as  very 
low  or  low  for  this  ESU.  However. 
NMFS  had  two  concerns  about  the 
overall  health  of  this  ESU.  The  ESU  is 
presently  near  the  lower  end  of  its 
historical  abundance  range,  a  fact  that 
may  be  largely  attributed  to  severe 
habitat  degradation  in  the  upper  river 
that  contributes  to  poor  spawning 
habitat  quality  and  possible  impacts  on 
juvenile  rearing  habitat  in  Quinault 
Lake.  The  influence  of  hatchery 
production  on  genetic  integrity  is  also  a 
potential  concern  for  the  ESU. 

On  the  positive  side.  NMFS  noted  that 
recent  escapement  averaged  above 
30,000;  harvest  management  has  been 
responsive  to  stock  status;  and  recent 
restrictions  in  logging  to  protect 
terrestrial  species  should  have  a 
beneficial  effect  on  habitat  conditions. 
The  NMFS  concluded  unanimously  that 
the  Quinault  Lake  sockeye  salmon  ESU 
is  not  presently  in  danger  of  extinction, 
nor  is  it  likely  to  become  endangered  in 
the  foreseeable  future. 


(4)  Ozette  Lake 

The  major  abundance  data  series  for 
Ozette  River  sockeye  salmon  consist  of 
escapement  estimates  derived  from 
counts  at  a  weir  located  at  the  outlet  of 
Ozette  Lake.  Counting  has  occurred  in 
most  years  since  1977  (Dlugokenski  et 
al.  1981;  WDF  et  al..  1993).  The  most 
recent  (1992-1996)  5-year  average 
annual  escapement  for  this  ESU  was 
about  700.  Historical  estimates  indicate 
run  sizes  of  a  few  thousand  sockeye 
salmon  in  1926  (Rounsefell  and  Kelez. 
1938),  with  a  peak  recorded  harvest  of 
nearly  18,000  in  1949  (WDF.  1974). 
Subsequently,  commercial  harvest 
declined  steeply  to  only  a  few  hundred 
fish  in  the  mid-1960s  and  was  ended  in 
1974.  A  small  ceremonial  and 
subsistence  fishery  continued  up  until 
1981  (Dlugokenski  et  al..  1981);  there 
has  been  no  direct  fishery  on  this  stock 
since  1982  (WDF  et  al.,  1993).  Assuming 
that  Ozette  River  harvest  consisted  of 
sockeye  salmon  destined  to  spawn  in 
this  system,  comparison  of  these 
estimates  indicates  that  recent 
abundance  is  substantially  below  the 
historical  abundance  range  for  this  ESU. 

A  recent  National  Park  Service 
Technical  Report  (JbcoIk  et  al..  1996) 
reported  the  conclusions  of  a  review 
panel  concerning  the  status  and 
management  of  sockeye  salmon  in 
Ozette  Lake.  The  panel  was  unanimous 
in  expressing  great  concern  about  the 
future  of  this  population,  but  was 
unable  to  identify  a  single  set  of  factors 
contributing  to  the  jxjpulation  decline. 
The  panel  concluded  that  declines  were 
likely  the  result  of  a  contribution  of 
factors,  possibly  including  introduced 
species,  predation,  loss  of  tributary 
populations,  decline  in  quaUty  of  beach- 
spawning  habitat,  temporarily 
unfavorable  oceanic  conditions, 
excessive  historical  harvests,  and 
introduced  diseases.  They  felt  that  intra- 
and  inter-specific  competition  was 
unlikely  as  a  contributing  factor. 

Harvest  of  sockeye  salmon  in  the 
Ozette  River  fluctuated  considerably 
over  time,  which  would  indicate  similar 
fluctuations  in  spawner  abundance  if 
harvest  rates  were  fairly  constant.  Based 
on  the  full  weir-count  series  (1977- 
1995),  abundance  has  decreased  by  an 
average  of  about  3  percent  per  year;  for 
the  1986-1995  period,  the  decrease      • 
averaged  10  percent  per  year.  However. 
in  recent  years  the  stock  has  exhibited 
dominance  by  a  single  brood  cycle 
returning  every  4  years  (1984, 1988, 
1992,  1996).  and  this  dominant  cycle 
has  remained  stable  between  1.700  and 
2,200  adults;  declines  are  apparent  only 
in  the  smaller  returns  during  off-cycle 
years. 
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Artiflcial  propagation  has  not  been 
extensive  in  this  basin,  but  many  of  the 
releases  have  been  non-indigenous 
stocks.  Genetic  effects  of  these 
introductions  are  unknown.  Recent 
hatchery  production  in  Ozette  Lake  has 
been  primarily  from  local  stock,  with 
the  exception  of  120,000  Quinault  Lake 
sockeye  salmon  juveniles  released  in 
1983.  The  release  of  14,398  kokanee/ 
sockeye  salmon  hybrids  in  1991-1992 
(Makah  Fisheries  Management 
Department.  1995;  Nuclear  Regulatory 
Commission,  1995)  may  have  had 
deleterious  elfects  on  genetic  integrity  of 
the  ESU  because  Ozette  Lake  kokanee 
are  genetically  dissimilar  to  Ozette  Lake 
sockeye  salmon. 

In  previous  assessments.  Nehlsen  et 
al.  (1991)  identifled  Ozette  sockeye 
salmon  as  at  moderate  risk  of  extinction, 
citing  logging  and  overfishing  in  the 
1940s  and  19S0s  as  major  causes  of  the 
decline.  WDF  et  al.  (1993)  classified  this 
stock  as  of  native  origin,  wild 
production,  and  depressed  status. 

Perceived  risks  ranged  from  low  to 
moderate  for  genetic  integrity- and 
variable  ocean  productivity,  from  low  to 
moderate  and  increasing  for  downward 
trends  and  population  fluctuations,  and 
bom  moderate  to  increasing  for 
abundance  considerations.  Current 
escapements  averaging  below  1.000 
adults  per  year  imply  a  moderate  degree 
of  risk  from  small-population  genetic 
and  demographic  variability,  with  little 
room  for  further  declines  before 
abundances  would  be  critically  low. 
Other  concerns  include  siltation  of 
beach  spawning  habitat,  very  low 
abundance  compared  to  harvest  in  the 
1950s,  and  potential  genetic  effects  of 
present  hatchery  production  and  past 
interbreeding  with  genetically 
dissimilar  kokanee.  NMFS  concluded 
that  the  Ozette  Lake  sockeye  salmon 
ESU  is  not  presently  in  danger  of 
extinction,  but,  if  present  conditions 
continue  into  the  future,  it  is  likely  to 
become  so  in  the  foreseeable  future. 

(5)  Baker  River 

The  major  abundance  data  series  for 
Baker  River  sockeye  salmon  consist  of 
escapement  estimates  derived  from 
counts  of  adults  arriving  at  a  trap  below 
Lower  Baker  Dam  beginning  in  1926. 
The  most  recent  5-year  average  annual 
escapement  for  this  ESU  was  about 
2,700  adults.  Historical  estimates 
indicate  escapements  to  average  20,000 
near  the  turn  of  the  century,  with  a  pre- 
dam  low  of  5,000  in  1916  (Rounsefell 
and  Kelez.  1938],  although  WDFW  data 
suggest  that  the  20.000  figure  is  a  peak 
value,  not  an  average  (Sprague,  1996a]. 
Comparison  of  these  estimates  indicates 
that  recent  average  abundance  is 


probably  near  the  lower  end  of  the 
historical  abundance  range  for  this  ESU. 
However  escapement  in  1994  (16,000 
fish]  was  aear  the  tum-of-the-centiuy 
average.    | 

Currently,  spawning  is  restricted  to 
artificial  spawning  "beaches"  at  the 
upper  end  of  Baker  Lake  (in  operation 
since  1957)  and  just  below  Upper  Baker 
Dam  (beach  constructed  in  1990). 
Spawning  on  the  beaches  is  natxiral,  and 
fry  are  released  to  rear  in  Baker  Lake. 
Before  1925,  sockeye  salmon  had  free 
access  to  Eteker  Lake  and  its  tributaries. 
Lower  Baker  Dam  (constructed  1925) 
created  Lake  Shannon  and  blocked 
access  to  this  area,  but  passage 
structures  were  provided.  Upper  Baker 
Dam.  completed  in  1959,  increased  the 
size  of  Baker  Lake,  inundating  most 
natural  spawning  habitat;  this  was 
mitigated  by  construction  of  artificial 
s{>awning  beaches.  In  most  years,  all 
returning  adults  are  trapped  below 
Lower  Baker  Dam  and  transported  to  the 
artificial  beaches,  with  no  spavming 
occurring  in  natural  habitat  (WDF  et  al., 
1993).  The  only  recent  exception  to  this 
was  in  1994,  when  the  large  number  of 
returning  adults  exceeded  artificial 
habitat  capacity,  and  excess  spawners 
were  allowed  to  enter  Baker  Lake  and  its 
tributaries  (Ames.  1995).  At  the  time  of 
this  report  no  quantitative  reports 
regarding  offspring  resulting  from  this 
spawning  "experiment"  are  available 
(WDFW  1996). 

The  artificial  nature  of  spawning 
habitat,  the  use  of  net-pens  for  juvenile 
rearing,  and  reliance  on  artificial 
upstream  and  downstream 
transportation  pose  a  certain  degree  of 
risk  to  the  ESU.  These  human 
interventions  in  the  life  cycle  have 
undoubtedly  changed  selective 
pressures  on  the  population  from  those 
under  which  it  evolved  its  {H^simiably 
unique  characteristics,  and  thus  pose 
some  risk  to  the  long-term  evolutionary 
potential  of  the  ESU.  There  have  been 
continuing  potential  problems  with 
siltation  at  the  newer  (lower)  spawning 
beach  (WDF  et  al,  1993),  and  recent 
proposals  to  close  the  two  upp>er 
beaches  in  favor  of  production  at  the 
lower  beach  would  thus  be  likely  to 
increase  the  risk  of  spawning  failure  in 
some  years.  The  future  use  of  the  upper 
beaches  is  uncertain  (WDFW,  1996). 
Problems  with  operations  of 
downstream  smolt  bypass  systems  have 
been  documented,  and  there  may  be 
limitations  to  juvenile  sockeye 
production  due  to  lake  productivity  and 
interactions  with  other  salmonids  (WDF 
et  ai.,  1993).  Infectious  haematopoietic 
necrosis  (IHN)  has  also  been  a  recent 
problem  for  this  stock  (Sprague,  1995). 


Artificial  production  in  this  ESU 
began  in  1896  with  a  state  hatchery  on 
Baker  Lake;  hatchery  efforts  at  Baker 
Lake  ended  in  1933,  by  which  time  the 
hatchery  was  beiAg  operated  by  the  U.S. 
Bureau  of  Fisheries.  Current 
propagation  efforts  rely  primarily  on  the 
spawning  beaches  and  net^pen  rearing. 
Lake  Whatcom  kokanee  were  recently 
introduced  to  Lake  Shannon  (Knutzen, 
1995).  Genetic  consequences  of  these 
releases  and  rearing  programs  are 
unknown,  but  there  is  some  risk  of 
genetic  change  resulting  from  unnatural 
selective  pressures. 

In  previous  assessments,  Nehlsen  et 
al.  (1991)  identified  Baker  River  sockeye 
salmon  as  at  high  risk  of  extinction,  and 
WDF  et  al.  (1993)  classified  this  stock  as 
of  native  origin,  artificial  production, 
and  critical  status. 

NMFS  had  several  concerns  about  the 
overall  health  of  this  ESU,  focusing  on 
high  fluctuations  in  abiuidance,  lack  of 
natural  spawning  habitat,  and  the   . 
vulnerability  of  spawning  beaches  to 
water  quality  problems.  Large 
fluctuations'in  abundance  were  a 
substantial  concern.  It  is  also  likely  that 
this  stock  would  go  extinct  if  present 
human  intervention  were  halted  and 
problems  related  to  that  intervention 
pose  some  risk  to  the  population.  In 
particular.  NMFS  concluded  that  the 
proposed  change  in  management  to 
concentrate  spawning  in  a  single 
spawning  beach  could  substantially 
increase  risk  to  the  population  related  to 
abundance  and  habitat  capacity  and  to 
water  quality,  and  disease.  NMFS 
concluded  that  the  Baker  sockeye 
salmon  ESU  is  not  presently  in  danger 
of  extinction,  nor  is  it  likely  to  become 
endangered  in  the  foreseeable  future  if 
present  conditions  continue.  However, 
because  of  lack  of  natural  spawning 
habitat  and  the  vulnerability  of  the 
entire  population  to  problems  in 
artificial  habitats,  NMFS  concluded  that 
this  ESU  bears  close  monitoring  and  its 
status  should  be  reconsidered  if 
abundance  remains  low.  Therefore. 
NMFS  proposes  to  add  the  Baker  River 
Sockeye  ESU  to  the  list  of  candidate 
species. 


(6)  Lake  Pleasant 

Although  no  recent  complete 
escapement  estimates  are  available  for 
this  stock,  NMFS  recently  received 
some  spawnar-siu^ey  data  for  the 
period  1987  to  1996  (Mosley.  1995; 
Tiemey,  1997).  Peak  spawner  coimts 
ranged  from  a  low  of  90  (1991 — a  year 
with  limited  sampling]  to  highs  above 
2,000  (1987  and  1992).  Abundance 
fluctuated  widely  during  this  period, 
with  a  slight  negative  trend  overall. 
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Complete  coiints  at  a  trapping  station 
on  Lake  Creek  in  the  early  1960s 
showed  escapements  of  sockeye  salmon 
ranging  from  763  to  1,485  fish,  and 
65,000  sockeye  salmon  smolts  were 
reported  to  have  outmigrated  in  1958 
(Crutchfield  et  al.  1965).  This  stock 
supports  small  sport  and  tribal 
commercial  fisheries,  with  probably 
fewer  than  100  fish  caught  per  year  in 
each  finery  (WDF  et  al.,  1993).  Sockeye 
salmon  from  Grandy  Creek  stock  were 
released  in  1933  and  1937;  no  sockeye 
salmon  have  been  introduced  since 
then. 

In  previous  assessments,  Nehlsen  et 
al.  (1991)  did  not  identify  Lake  Pleasant 
sockeye  salmon  as  at  risk,  and  WDF  et 
al.  (1993)  classified  this  stock  as  of 
native  origin,  wild  production,  and 
unknown  status. 

Although  escapement  monitoring  data 
are  sparse,  escapements  (represented  by 
peak  spawner  counts)  in  the  late  1980s 
and  1990s  appear  roughly  comparable  to 
habitat  capacity  for  this  small  lake. 
Some  concerns  were  expressed 
regarding  potential  urbanization  of 
habitat  and  effects  of  sport  harvest 
during  the  migration  delay  in  the  Sol 
Due  River.  It  was  noted  that  recent 
restrictions  in  logging  to  protect 
terrestrial  species  should  have  a 
beneficial  effect  on  habitat  conditions, 
although  little  or  no  old  growth  forest  is 
present  in  the  watershed. 

NMFS  concluded  that  there  was 
insufficient  information  to  adequately 
assess  extinction  risk  for  the  Lake 
Pleasant  ESU. 

Analyses  of  Biological  Information  for 
Other  Population  Units 

While  the  units  discussed  below  are 
not  presently  considered  to  constitute 
ESUs,  NMFS  briefly  examined  available 
information  regarding  population  status 
and  extinction  risk.  Three  other  sockeye 
salmon  stocks  (Cedar  River,  Issaquah 
Creek,  and  Lake  Washington  beach 
spawners)  are  apparently  introduced 
from  outside  the  Lake  Washington 
drainage  and  have  not  been  included  in 
a  recognized  ESU  at  this  time. 

(1)  Big  Bear  Creek 

Abundance  data  for  Big  Bear  Creek 
sockeye  salmon  are  derived  from 
spawner  surveys  conducted  by  WDFW 
from  1982  to  the  present  (WDF  et  al., 
1993;  Ames,  1996).  The  most  recent 
(1991-1995)  5-year  average  annual 
escapement  for  this  unit  was  about 
11,400  adults.  No  historical  estimates 
are  available,  but  comparing  habitat 
areas  in  these  basins  with  other  sockeye 
salmon  populations  suggests  that 
current  production  is  probably  a 
substantial  proportion  of  freshwater 


habitat  capacity.  Habitat  in  this  basin  is 
subject  to  effects  of  urbanization. 

Stock  abundance  has  fluctuated 
considerably  over  time,  with  recent 
escapements  ranging  from  a  low  of 
1,800  in  1989  to  39,700  in  1994.  There 
has  been  little  overall  trend  in  this  unit; 
for  the  full  data  series  (1982-1995), 
abundance  has  decreased  by  an  average 
of  about  7  percent  per  year;  for  the 
1986-1995  period,  abundance  decreased 
by  about  4  percent  per  year.  1995 
escapement  was  the  second  lowest  on 
record,  but  1994  was  the  highest. 

Releases  of  non-native  sockeye 
salmon  in  this  area  have  occurred  on 
Big  Bear  and  North  Creeks  (tributaries  of 
the  Sammamish  River),  using  Grandy 
Creek  stock  from  the  Skagit  River  and 
Cultus  Lake  stock  from  British 
Columbia,  respectively.  There  have  been 
extensive  introductions  of  kokanee  in 
this  area,  a  substantial  propcMtion  of 
which  were  from  Lake  Whatcom. 
Genetic  interactions  of  these  kokanee 
with  sockeye  salmon  are  unknown. 

In  previous  assessments,  Nehlsen  et 
al.  (1991)  did  not  identify  this  stock  as 
at  risk,  and  WDF  et  al.  (1993)  classified 
this  stock  as  of  unknown  origin,  wild 
production,  and  depressed  status. 

NMFS  felt  that  the  extreme, 
fluctuations  in  recent  abundances  and 
potential  effects  of  urbanization  in  the 
watershed  suggest  that  the  status  of  this 
populations  bears  close  monitoring. 
Recent  average  abundance  has  been 
relatively  high,  with  escapement 
between  10,000  and  20,000.  Recent 
development  of  a  county  growth 
management  plan  was  seen  as  a  possible 
benefit  to  freshwater  habitat  for  this 
population.  NMFS  concluded  that,  if  the 
Big  Bear  Creek  sockeye  salmon  were 
determined  to  be  an  ESU.  it  would  not 
be  presently  in  danger  of  extinction,  nor 
is  it  likely  to  become  endangered  in  the 
foreseeable  future  if  present  conditions 
continue. 

(2)  Riverine  Spawning  Sockeye  Salmon 

Beyond  WDFW  Salmon  Spawning 
Ground  Survey  Data  (Egan.  1977. 1995, 
1997)  and  anecdotal  reports  of  small 
numbers  of  sockeye  salmon  observed 
regularly  spawning  in  some  of  the  Puget 
Sound  and  coastal  Washington  rivers 
with  no  access  to  lake  rearing  habitat, 
NMFS  has  no  information  on  overall 
abundance  or  trends  for  these  stocks. 
Thus,  there  was  insufficient  information 
to  reach  any  conclusion  regarding  the 
status  of  this  sockeye  salmon  population 
unit. 

(3)  Deschutes  River  (Oregon) 

Counts  of  sockeye  salmon  adults 
reaching  Pelton  Dam  on  the  Deschutes 
River  have  been  made  during  most  years 


since  the  mid-1950s.  The  most  recent 
(1990-1994)  5-year  average  annual 
escapement  was  only  9  adults.  No 
accurate  estimates  of  historical 
abundance  are  available  for  this  unit, 
but  a  substantial  run  is  known  to  have 
spawned  in  Suttle  Lake  prior  to 
construction  of  a  dam  in  the  1930s,  and 
is  believed  to  have  continued  to  spawn 
in  the  Metolius  River  after  that  time 
(Columbia  Basin  Fish  and  WildUfe 
Authority  (CBFWA),  1990;  Olsen  et  aL, 
1994;  and  Oregon  Department  of  Fish 
and  Wildlife.  1995a).  Since  construction 
of  Pelton  Dam,  abundance  has  reached 
peaks  of  about  300  fish  in  several  years 
(1962.  1963,  1973,  1976— Fish 
Commission  of  Oregon,  1967,  O'Connor 
et  al.,  1993).  NMFS  has  made  no 
evaluation  of  abundance  of  kokanee  in 
the  Deschutes  River  basin,  which  may 
be  part  of  the  same  evolutionary  unit  as 
sockeye  salmon  in  this  basin.  Sockeye 
salmon  derived  from  the  GCFMP  were 
introduced  into  Suttle  Lake  and  the 
Metolius  River  between  1937  and  1961. 

Sockeye  salmon  stock  abundance  has 
fluctuated  considerably  over  time 
(recent  escapements  ranging  from  a  low 
of  1  in  1993  to  340  in  1963),  but  there 
has  been  a  substantial  decline  over  the 
years  for  which  data  are  available.  For 
the  full  data  series  (1957-1994). 
abundance  decreased  by  an  average  of 
about  3  percent  per  year;  for  the  1985- 
1994  period,  abundance  declined  by 
about  13  percent  per  year.  Nehlsen  et  al. 
(1991)  identified  Deschutes  River 
sockeye  as  at  high  risk  of  extinction. 

NMFS  concluded  that,  if  anadromous 
sockeye  salmon  recently  seen  in  the 
lower  Deschutes  River  are  remnants  of 
the  historical  Deschutes  River  ESU.  then 
the  ESU  clearly  is  in  danger  of 
extinction  due  to  extremely  low 
population  abundance.  If  there  is  an 
ESU  that  includes  sockeye  salmon  and 
native  kokanee  above  Round  Butte  Dam, 
further  evaluation  of  the  kokanee  stock 
and  its  relationship  to  the  sockeye 
salmon  would  need  to  be  completed 
before  any  conclusions  regarding 
extinction  risk  could  be  made.  If  these 
sockeye  salmon  originated  from  stocks 
outside  the  Deschutes  River  Basin,  they 
are  not  subject  to  protection  under  the 
ESA.  NMFS  will  need  additional 
information  pertaining  to  the  origin  of 
this  sockeye  salmon  population  imit  to 
make  a  conclusion  in  this  case. 

Existing  Protective  Efforts 

Under  section  4(b)(1)(A)  of  the  ESA, 
the  Secretary  of  Commerce  is  required 
to  make  listing  determinations  solely  on 
the  basis  of  the  best  scientific  and 
commercial  data  available  and  after 
teiking  into  account  state  or  local  efforts 
being  made  to  protect  a  species.  Under 
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section  4(a)(l)p)  of  the  ESA,  the 
Secretary  must  also  evaluate,  among^ 
other  things,  existing  regulatory 
mechanisms.  During  the  status  review 
for  west  coast  steelhead  and  for  other 
salmonids,  NMFS  reviewed  protective 
efforts  ranging  in  scope  from  regional 
strategies  to  local  watershed  initiatives. 
NMFS  has  summarized  some  of  the 
major  efforts  in  a  document  entitled 
"Steelhead  Conservation  Efforts:  A 
Supplement  to  the  Notice  of 
Determination  for  West  Coast  Steelhead 
under  the  Endangered  Species  Act." 
(NMFS,  1996).  Many  of  these  efforts 
have  also  significant  potential  for 
promoting  the  conservation  of  west 
coast  sockeye  salmon.  This  document  is 
available  upon  request  (see  ADDRESSES). 
Some  of  the  principal  efforts  within  the 
range  of  sockeye  salmon  populations 
reviewed  in  this  proposed  rule,  and 
those  that  specifically  affect  Ozette  Lake 
sockeye  salmon,  are  described  briefly  in 
this  section. 

Northwest  Forest  Plan 

The  Northwest  Forest  Plan  (NFP)  is  a 
Federal  interagency  cooperative 
program,  signed  and  implemented  in 
April  1994  and  documented  in  the 
Record  of  Decision  for  Amendments  to 
U.S.  Forest  Swvice  (USFS)  and  in 
Bureau  of  Land  Management  (BLM) 
Planning  Documents  Within  the  Range 
of  the  Spotted  Owl.  The  NFP  represents 
a  coordinated  ecosystem  management 
strategy  for  Fedwal  lands  administered 
by  the  USFS  and  BLM  within  the  range 
of  the  Northern  spotted  owl  (which 
overlaps  to  some  extent  with  the  range 
of  sockeye  salmon).  The  NFP  region- 
wide  management  direction  either 
amended  or  was  incorporated  into 
approximately  26  land  and  resource 
management  plans  (LRMPs)  and  two 
reoonal  guides. 

The  most  significant  element  of  the 
NFP  for  anadromous  fish  is  its  Aquatic 
Conservation  Strategy  (ACS),  a  regional 
scale  aquatic  ecosystem  conservation 
strategy  that  includes  the  following:  (1) 
Special  land  allocations,  such  as  key 
watersheds,  riparian  reserves,  and  late- 
successional  reserves,  to  provide  aquatic 
habitat  refugia;  (2)  special  requirements 
for  project  planning  and  design  in  the 
form  of  standards  and  guidelines;  and 
(3)  new  watershed  analysis,  watershed 
restoration,  and  monitoring  processes. 
These  ACS  components  collectively 
ensure  that  Federal  land  management 
actions  achieve  a  set  of  nine  ACS 
objectives,  which  include  salmon 
habitat  conservation.  In  recognition  of 
over  300  "at-risk"  Pacific  salmonid 
stocks  within  the  NFP  area  (Nehlsen  et 
ai.  1991),  the  ACS  was  developed  by 
aquatic  scientists,  with  NMFS 


participation,  to  restore  and  maintain 
the  ecological  health  of  watersheds  and 
aquatic  ecosystems  on  public  lands.  The 
ACS  strives  to  maintain  and  restore 
ecosystem  health  at  watershed  and 
landscape  scales  to  protect  habitat  for 
fish  and  other  riparian-dependent 
species  and  resources  and  to  restore 
ciurently  degraded  habitats.  The 
approach  seeks  to  prevent  further 
degradatioB  and  to  restore  habitat  on 
Federal  lands  over  broad  landscapes. 

Washington  Wild  Stock  Restoration 
Initiative 

In  1991,  the  Washington  treaty  tribes, 
Washington  Department  of  Fisheries, 
and  Washington  Department  of  Wildlife 
created  this  initiative  to  address  wild 
stock  status  and  recovery.  The  first  step 
in  this  initiative  was  to  develop  an 
inventory  of  the  status  of  all  salmon  and 
steelhead  stocks  which  was  completed 
in  1993  with  publication  of  the  Salmon 
and  Steelhead  Stock  Inventory  report. 
Based  on  this  report,  the  state  and  tribes 
have  identified  several  salmon  stocks  in 
"critical"  condition  and  have  prioritized 
the  development  of  recovery  and 
management  plans  for  them.  The  final 
stage  of  implementing  the  policy  will  be 
plans  to  monitor  and  evaluate  the 
success  of  individual  recovery  efforts. 

Washington  Wild  Salmonid  Pohcy 

The  Washington  State  Legislature 
passed  a  bill  in  June  of  1993,  (ESHB 
1309)  which  required  WDFW,  in 
conjunction  with  Indian  tribes,  to 
develop  wild  salmonid  policies  that 
"ensure  that  department  actions  and  ~ 
programs  are  consistent  with  the  goals 
of  rebuilding  wild  stock  populations  to 
levels  that  permit  commercial  and 
recreational  fishing  opportunities."  The 
joint  policy  will  provide  broad 
management  principles  and  guidelines 
for  habitat  protection,  escapement 
objectives,  harvest  management,  genetic 
conservation,  and  other  management 
issues  relied  to  both  anadromous  and 
resident  salmonids.  The  joint  policy 
will  be  used  as  the  basis  to  review  and 
modify  current  management  goals, 
objectives,  and  strategies  related  to  wild 
stocks.  A  final  Environmental  Impact 
Statement,  which  analyzes  the 
environmental  effects  of  the  proposed 
policy,  has  been  adopted  by  the 
Washington  Fish  and  Wildlife 
Commission,  and  WDFW  is  scheduled 
to  consider  final  action  on  the  policy  in 
the  near  future.  Once  the  policy  is 
adopted,  full  reviews  of  hatchery  and 
harvest  programs  are  planned  to  ensure 
consistency  with  the  policy. 


Baiter  River  Committee 

This  ad  hoc  group  of  co-managers  and 
private  utilities  was  formed  in  1985  in 
response  to  record  low  returns  of  adult 
Sockeye  returning  to  Baker  River.  The 
committee's  mandate  is  to  arrest  the 
precipitous  decline  in  coho  and  sockeye 
salmon  populations  in  the  Baker  River 
system.  Their  goal  is  to  restore  these 
populations,  as  well  as  to  successfully 
restore  steelhead  populations  in  the 
Baker  River  waterahed.  Monben  of  the 
committee  indude  state.  Federal,  tribal 
and  private  land  managers,  fisheries 
agencies  and  licensees.  The  committee 
has  implemented  conservation  measures 
that  have  likely  contributed  to  the 
highest  adult  and  juvenile  abundance 
since  the  period  before  the  dams  were 
constructed  in  ttus  watershed. 

Harvest  Restrictions 

The  peak  harvest  of  sockeye  salmon 
in  the  Ozette  Lake  area  was  18,000  fish 
in  1949  (WDF 1974).  Commercial 
harvest  ended  in  1974.  and  since  1982. 
there  has  not  been  any  directed  harvest 
on  Ozette  lake  sockeye  salmon. 

NMFS  condudes  that  the  existing 
protective  efforts  described  above  are 
inadequate  to  alter  the  proposed  status 
determination  for  the  Lake  Ozette 
sockeye  salmon  ESU.  However,  during 
the  period  bet«veen  publication  of  this 
proposed  rule  and  of  a  final  rule.  NMFS 
will  continue  to  solicit  information 
reguding  protective  efforts  (see  Public 
Comments  Sclidted)  and  will  work 
with  Federal,  state,  and  tribal  fisheries 
managers  to  evaluate  the  efficacy  of  the 
various  salmonid  conservation  efforts. 
If.  during  this  process.  NMFS 
determines  existing  protective  efforts 
are  Ukely  to  affect  Uie  status  (rf  Ozette 
Lake  sockeye  salmon.  NMFS  may 
modify  this  listing  proposal. 

Summary  of  Factors  Affecting  the 

Species  may  be  determined  to  be 
endangered  or  threatmed  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1)  of  the  ESA.  NMFS  has 
determined  that  all  of  these  factors  have 
played  a  role  in  the  decline  of  west 
coast  sockeye  salmon,  in  particular  the 
destruction  and  modification  of  habitat, 
overutilization  for  recreational 
purposes,  and  natural  and  human-made 
factors.  The  following  discussion 
summarizes  findings  regarding  factors 
for  decline  across  the  range  of  west 
coast  sockeya  While  these  factors  have 
been  treated  here  in  general  terms,  it  is 
important  to  underscore  that  impacts 
from  certain  {actors  are  more  acute  for 
spedfic  ESUs.  For  example,  impacts 
from  hydropower  development  are  more 
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pervasive  for  ESUs  in  the  upper 
Columbia  River  Basin  than  for  some 
coastal  ESUs.  For  a  detailed  review  of 
factors  affecting  all  Pacific  salmonids. 
please  refer  to  the  NMFS  report:  Factors 
For  Decline:  A  Supplement  to  the 
Notice  of  Determination  for  West  Coast 
Steelhead  Under  the  Endangered 
Species  Act,  August,  199&  (see 
ADDRESSES). 

Sockeye  salmon  on  the  west  coast  of 
the  United  States  have  experienced 
declines  in  abundance  in  the  past 
several  decades  as  a  result  of  natural 
and  human  factors.  Forestry, 
agriculture,  mining,  and  urbanization 
have  degraded,  simplified,  and 
fragmented  habitat.  Water  diversions  for 
agriculture,  flood  control,  domestic,  and 
hydropower  have  greatly  reduced  or 
eliminated  historically  accessible 
habitat.  Studies  indicate  that  in  most 
western  states,  about  80  to  90  percent  of 
the  historical  riparian  habitat  has  been 
eliminated.  Further,  it  has  been 
estimated  that,  during  the  last  200  years, 
the  lower  48  states  have  lost 
approximately  53  percent  of  all 
wetlands  and  the  majority  of  the  rest  are 
severely  degraded.  Washington  and 
Oregon's  wetlands  are  estimated  to  have 
diminished  by  one-third.  Sedimentation 
from  land  use  activities  is  recognized  as 
a  primary  cause  of  habitat  degradation 
in  the  range  of  west  coast  sockeye 
salmon. 

Sockeye  salmon  have  supported 
important  commercial  fisheries  through 
much  of  their  range  (recreational 
fisheries  are  also  significant  in  parts  of 
their  range).  Harvest  restrictions  to 
protect  sockeye  in  the  Columbia  River 
Basin  have  reduced  harvest  rates  for 
these  sockeye.  Sockeye  salmon  from  the 
Washington  coast  and  Puget  Sound  are 
harvested  in  Puget  Sound  and  nearshore 
fisheries  targeting  larger  sockeye 
populations  originating  in  British 
Columbia. 

Introductions  of  non-native  species 
and  habitat  modifications  have  resulted 
in  increased  predator  populations  in 
numerous  river  and  lake  systems, 
thereby  increasing  the  level  of  predation 
experienced  by  salmonids.  Predation  by 
marine  mammals  is  also  of  concern  in 
areas  experiencing  dwindling  sockeye 
run  sizes. 

Natural  climatic  conditions  have 
served  to  exacerbate  the  problems 
associated  with  degraded  and  altered 
riverine  and  estuarine  habitats. 
Persistent  drought  conditions  have 
reduced  the  already  limited  spawning, 
rearing,  and  migration  habitat.  Further, 
climatic  conditions  appear  to  have 
resulted  in  decreased  ocean 
productivity  which,  diuing  more 
productive  periods,  may  help  (to  a  small 


degree)  offset  degraded  freshwater 
habitat  conditions. 

In  an  attempt  to  mitigate  the  loss  of 
habitat,  extensive  hatchery  programs 
have  been  implemented  throug^hout  the 
range  of  sockeye  on  the  West  Coast. 
While  some  of  these  programs  have 
been  successful  in  providing  fishing 
opportunities,  the  impacts  of  these 
programs  on  native,  naturally 
reproducing  stocks  are  not  well 
understood.  Competition,  genetic 
introgression,  and  disease  transmission 
resulting  from  hatchery  introductions 
may  significantly  reduce  the  production 
and  survival  of  natiu^lly  spawned 
sockeye.  Furthermore,  collection  of 
native  sockeye  for  hatchery  broodstock 
purposes  may  result  in  additional 
negative  impacts  to  small  or  dwindling 
natural  populations.  In  limited  cases, 
artificial  propagation  can  play  an 
important  role  in  sockeye  recovery,  and 
some  hatchery  populations  may  be 
deemed  essential  for  the  recovery  of 
threatened  or  endangered  sockeye  ESUs. 
In  addition,  alternative  uses  of 
supplementation,  such  as  for  the 
creation  of  terminal  fisheries,  must  be 
fully  explored  to  try  to  limit  negative 
impacts  to  remaining  natural 
populations.  This  use  must  be  tempered 
with  the  understanding  that  protecting 
naturally  spawned  sockeye  and  their 
habitats  is  critical  to  maintaining 
healthy,  fully  functioning  ecosystems. 

Specific  Factors  for  Decline  Affecting 
Okette  Lake  Sockeye 

Three  studies  have  been  undertaken 
to  evaluate  habitat-related  factors 
limiting  production  of  sockeye  salmon 
in  Ozette  Lake.  The  U.  S.  Fish  and 
Wildlife  Service  conducted  studies  of 
the  decline  in  this  stock  during  the 
1970s,  culminating  in  a  report 
describing  limiting  factors  and  outlining 
a  restoration  plan  (Dlugokenski  et  al., 
1981).  This  report  noted  that  this 
population  formerly  spawned  in 
tributaries  but  presently  uses  only  the 
lakeshore,  and  that  food  supply, 
competition,  and  predation  in  the  lake 
are  probably  not  limiting,  but  that 
siltation  has  caused  cementing  of 
spawning  gravels  in  tributaries. 
Dlugokenski  et  al.  (1981)  suspected  that 
sedimentation,  resulting  primarily  from 
logging  and  associated  road  building 
coupled  with  log  truck  traffic  on  weak 
siltstone  roadbeds,  has  led  to  decreased 
hatching  success  of  sockeye  salmon  in 
tributary  creeks  and  creek  outwash  fans 
in  Ozette  Lake.  The  authors  concluded 
(p.  43)  that  "a  combination  of 
overfishing  and  habitat  degradation 
have  reduced  the  sockeye  population  to 
its  current  level  of  less  than  1,000  fish." 


More  recently,  Blum  (1988) 
conducted  an  assessment  of  the  same 
problems  and  concluded  that  "the 
absence  of  tributary  spavtrners  is  the 
paramount  problem  explaining  why 
sockeye  runs  have  not  increased 
following  the  cessation  of  terminal-area 
fishing  in  1973."  He  cited  three  main 
problems  related  to  road-building  and 
logging  that  limit  spawning  habitat: 
increased  magnitude  and  frequency  of 
peak  flows,  stream-bed  scouring,  and 
degraded  water  quality.  He  also  noted 
that  "the  logging  of  the  watershed  was 
so  extensive  that  stream  spawning  and 
rearing  conditions  are  still  questionable, 
despite  having  35  years  to  recover." 

Finally.  Beauchamp  et  al.  (1995) 
examined  patterns  of  prey,  predator, 
and  competitor  abundance  in  Ozette 
Lake  as  potential  limiting  factors  for 
juvenile  production  of  sockeye  salmon 
and  kokanee.  They  concluded  that 
competition  is  unlikely  to  limit 
production  but  that  predation  could  be 
a  limiting  factor;  however,  data  on 
piscivore  abundance  were  lacking,  so 
the  authors  could  not  evaluate  predation 
impact  accurately. 

A  total  of  13  species  of  fish  occur  in 
Ozette  Lake.  Dlugokenski  et  al.  (1981) 
and  Blum  (1984)  listed  potential 
competitors  with  sockeye  salmon 
juveniles  in  Ozette  Lake,  including 
kokanee,  red  sided  shiner,  northern 
squawfish,  yellow  perch,  and  peamouth. 
Potential  predators  listed  by  these  same 
authors  included  cutthroat  trout, 
northern  squawfish,  and  prickly 
sculpin.  Beauchamp  et  al.  (1995) 
showed  that  competition  is  unlikely  to 
limit  the  sockeye  salmon  population  in 
Ozette  Lake;  however,  predation  on 
juvenile  sockeye  salmon,  which  was  25 
times  greater  by  individual  cutthroat 
trout  them  by  individual  squawfish.  may 
be  limiting,  although  total  predator 
abundance  has  yet  to  be  assessed. 

Harbor  seals  migrate  up  the  Ozette 
River  into  Ozette  Lake  and  have  been 
seen  feeding  on  adult  sockeye  salmon 
off  the  spawning  beaches  in  Ozette 
Lake.  The  numbers  of  seals  and  of 
salmon  taken  by  each  seal  is  unknown. 
Seal  predation  on  sockeye  salmon  at  the 
river  mouth  and  during  the  salmon's 
migration  up  the  Ozette  River  may  also 
be  occurring.  The  upriver  migration  of 
harbor  seals  to  feed  on  adult  sockeye 
occurs  commonly  in  British  Columbia, 
occurring  100  miles  upriver  on  the 
Fraser  River  at  Harrison  Lake  and  up  to 
200  miles  inland  on  the  Skeena  River 
(Foerster,  1968).  Sockeye  migrate  up  to 
Ozette  Lake  in  less  than  48  hours,  and 
the  majority  of  the  adults  travel  at  night 
(Jacobs  et  al.,  1996).  Given  the 
precarious  state  of  west  coast  sockeye 
salmon  stocks,  including  Ozette  Lake, 
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any  marine  mammal  predation  may 
have  a  significant  effect  on  particular 
stocks,  and  these  effects  need  to  be  more 
fully  understood. 

Outside  that  portion  in  Olympic 
National  Park,  virtually  the  entire 
watershed  of  Ozette  Lake  has  been 
logged  (Blum.  1988).  A  combination  of 
past  overfishing  and  spawning  habitat 
degradation  associated  with  timber 
harvest  and  road  building,  have  been 
cited  as  major  causes  of  this  stock's 
decline  (Bortleson  and  Dion,  1979; 
Dlugokenski  et  al.,  1981;  Bliun,  1988; 
and  WDF  et  al.,  1993).  McHenry  et  al. 
(1994)  found  that  fine  sediments  (<0.85 
mm)  averaged  18.7  percent  in  Ozette 
Lake  tributaries  (although  these  levels 
may  be  partly  attributable  to  the 
occurrence  of  sandstones,  siltstones, 
and  mudstones  in  this  basin)  and  that 
fine  sediment  levels  were  consistently 
higher  in  logged  watersheds  than  in 
unlogged  watersheds  on  the  Olympic 
Peninsula,  as  a  whole. 

Currently,  spawning  is  restricted  to 
submerged  beaches  where  upwelling 
occurs  along  the  lakeshore  or  to 
tributary  outwash  fans  (Dlugokenski  et 
al..  1981;  WDF  et  al.,  1993).  Spawning 
has  been  variously  reported  to  occur 
from  mid-to  late-November  to  early 
February  (WDF  et  al.,  1993)  and  from 
late  November  to  early  April 
(Dlugokenski  et  al.,  1981).  Dlugokenski 
et  al.  (1981)  suggested  that  discreet  sub- 
pKjpulations  may  be  present  in  the  lake, 
as  evidenced  by  disjiuKrt  spawning 
times  between  beach  spawners  in 
different  parts  of  the  l^e. 

Dvuing  low  water  levels  in  summer, 
much  of  the  beach  habitat  may  become 
exposed  (Bortleson  and  Dion,  1979). 
The  exotic  plant,  reed  canary  grass,  has 
been  encroaching  on  sockeye  spawning 
beaches  in  Ozette  Lake,  particularly  on 
the  shoreline  north  of  Umbrella  Creek, 
where  sockeye  spawning  has  not 
occurred  for  several  years.  This  plant 
survives  overwinter  submergence  in  up 
to  3  feet  of  water  and  may  possibly 
provide  cover  for  predators  of  sockeye 
salmon  fry  (Meyer,  1996).  Suitable 
lakeshore  spawning  habitat  for  sockeye 
salmon  is  reported  to  be  extremely 
limited  in  Ozette  Lake  (Blum,  1984; 
Pauley  et  al.,  1989). 

High  water  temperatures  in  Ozette 
Lake  and  River  and  low  water  flows  in 
the  summer  may  create  a  thermal  block 
to  migration  and  influence  timing  of 
sockeye  migration  (LaRiviere,  1991). 
Water  temperatures  in  late-)uly  and 
August  in  the  Ozette  River  near  the  lake 
outlet  have  exceeded  the  temperature 
range  over  which  sockeye  are  known  to 
migrate  (Meyer,  1996). 


Proposed  Oetermination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an  endangsed  species  vdthin  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  Section 
4fti)(l)  of  the  ESA  requires  that  the 
Usting  determination  be  based  solely  on 
the  best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any,  being 
made  to  protect  such  species. 

Based  on  results  from  its  coast-wide 
assessment,  NMFS  has  determined  that 
there  are  six  ESUs  of  sockeye  salmon 
that  constitute  "species"  under  the  ESA 
(Snake  River,  Idaho  sockeye  salmon 
were  previously  listed  as  an  endangered 
species  luider  the  ESA).  NMFS  has 
determined  that  the  Ozette  Lake, 
Washington,  sockeye  salmon  is  likely  to 
become  endangered  within  the 
foreseeable  futxire  throughout  all  or  a 
significant  portion  of  its  range  and, 
therefore,  should  be  added  to  the  list  of 
threatened  and  endangered  species  as  a 
threatened  species.  The  geographic 
boundaries  for  this  ESU  are  described 
under  "ESU  Determinations." 

In  the  Oxette  Lake  ESU,  only  naturally 
spawned  sockeye  are  being  proposed  for 
Usting.  Prior  to  the  final  listing 
determination,  NMFS  will  examine  the 
relationship  between  hatchery  and 
natural  populations  of  sockeye  in  this 
ESU  and  assess  whether  any  hatchery 
populations  are  essential  for  its 
recovery.  This  may  result  in  the 
inclusion  of  specific  hatchery 
populations  as  part  of  a  listed  ESU  in 
NMFS'  final  determination. 

In  addition,  NMFS  is  proposing  to  list 
only  anadromous  life  forms  of  O.  nerka 
at  this  time  due  to  uncertainties 
regarding  the  relationship  between 
resident  kokanee  or  residual  sockeye 
salmon  and  sockeye.  Prior  to  the  final 
listing  determination,  NMFS  will  seek 
additional  information  on  this  issue  and 
work  with  the  U.S.  Fish  and  Wildlife 
Service  and  fisheries  co-managers  to 
better  define  the  relationship  between 
resident  and  anadromous  O.  nerka  in 
the  ESU  proposed  for  listing. 

AdditicHially,  NMFS  proposes  to  add 
the  Baker  River  Sockeye  ESU  to  the  Ust 
of  candidate  species  because,  while 
there  is  not  sufficient  information 
available  at  this  time  to  indicate  that 
Baker  River  sockeye  warrant  protection 
under  the  ESA,  NMFS  has  identified 
specific  risk  factors  and  concerns  that 
require  further  consideration  prior  to 
making  a  final  determination  on  the 


overall  health  of  the  ESU.  NMFS 
believes  it  is  important  to  highlight 
candidate  species  so  that  Federal  and 
state  agencies.  Native  American  tribes, 
and  the  private  sector  are  aware  of 
which  species  could  benefit  from 
proactive  conservation  efforts. 

Prohibitions  and  Protective  Regulations 

Section  4(d)  of  the  ESA  requires 
NMFS  to  issue  protective  regulations 
that  it  finds  necessary  and  advisable  to 
provide  for  the  conservation  of  a 
threatened  species.  Section  9(a)  of  the 
ESA  prohibits  violations  of  protective 
regulations  for  threatened  species 
promulgated  under  section  4(d).  The 
4(d)  protective  regulations  may  prohibit, 
with  respect  to  the  threatened  species, 
some  or  all  of  the  acts  which  section 
9(a)  of  the  ESA  prohibits  with  respect  to 
endangered  species.  These  9(a) 
prohibitions  and  4(d)  regulations  apply 
to  all  individuals,  organizations,  and 
agencies  subject  to  U.S.  jurisdiction. 
NMFS  intends  to  have  final  4(d) 
protective  regulations  in  effect  at  the 
time  of  a  final  listing  determination  on 
the  Ozette  Lake  sockeye  salmon  ESU. 
The  process  for  completing  the  4(d)  rule 
will  provide  the  opportunity  for  public 
comment  on  the  proposed  protective 

Tlations. 
the  case  of  threatened  species. 
NMFS  also  has  flexibility  imder  section 
4(d)  to  tailor  Ihe  protective  regulations 
based  on  the  contents  of  available 
consOTvation  measures.  Even  though 
existing  conservation  efforts  and  plans  . 
are  not  sufficient  to  preclude  the  need 
for  listing  at  this  time,  they  are 
nevertheless  valuable  for  improving 
watershed  health  and  restoring  fishery 
resources.  In  those  cases  where  well* 
developed  and  reliable  conservation 
plans  exist.  NMFS  may  choose  to 
incorporate  them  into  the  recovery 
planning  process,  starting  with  the 
protective  regulations.  NMFS  has 
already  adopted  4(d)  protective 
regulations  that  exempt  a  limited  range 
of  activities  from  section  9  take 
prohibitions.  For  example,  the  interim 
4(d)  rule  for  Southern  Oregon/Northern 
CaUfomia  coho  salmon  (62  FR  38479. 
July  18, 1997)  exempts  habitat 
restoration  activities  conducted  in 
accordance  with  approved  plans  and 
fisheries  conducted  in  accordance  with 
an  approved  state  management  plan.  In 
the  hiture.  4(d)  rules  may  contain 
limited  take  prohibitions  applicable  to 
activities  sudi  as  forestry,  agriculture, 
and  road  construction  when  such 
activities  are  conducted  in  accordance 
with  approved  conservation  plans. 

These  are  all  examples  where  NMFS 
may  apply  modified  section  9 
prohibitions  in  light  of  the  protections 
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provided  in  a  strong  conservation  plan. 
There  may  be  other  circumstances  as 
well  in  which  NMFS  would  use  the 
flexibility  of  section  4(d).  For  example, 
in  some  cases  there  may  be  a  healthy 
population  of  salmon  or  steelhead 
within  an  overall  ESU  that  is  listed.  In 
such  a  case,  it  may  not  be  necessary  to 
apply  the  full  range  of  prohibitions 
available  in  section  9.  NMFS  intends  to 
use  the  flexibility  of  the  ESA  to  respond 
appropriately  to  the  biological  condition 
of  each  ESU  and  to  the  strength  of 
efforts  to  protect  them. 

Section  7(a)(4)  of  the  ESA  requires 
that  Federal  agencies  confer  with  NMFS 
on  any  actions  likely  to  jeopardize  the 
continued  existence  of  a  species 
proposed  for  listing  and  on  actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  For  listed  species, 
section  7(a)(2)  of  the  ESA  requires 
Federal  agmcies  to  ensure  that  activities 
they  authorize,  fund,  m  conduct  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  tisted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Fe<teral  agency  must  enter 
into  consultation  witii  NMFS  (see 
Activities  that  May  Affect  Critical 
Habitat). 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authori^ 
to  grant  exceptions  to  the  ESA's 
"taking"  prohibitions  (see  regulations  at 
SO  CFR  222.22  Uirough  222.24).  Section 
10(a)(lKA)  scientific  research  and 
enhancement  permits  may  be  issued  to 
entities  (Federal  and  non-Federal) 
conducting  research  that  involves  a 
directed  tue  of  listed  species. 

NMFS  has  issued  section  10(a)(1)(A) 
research  or  enhancement  permits  fbr 
other  listed  species  (e.g..  Snake  River 
Chinook  salmon  and  Sacramento  River 
winter-run  chinook  salmon)  for  a 
niunber  of  activities,  including  trapping 
and  taking,  electroshocking  to 
determine  population  presence  and 
abundance,  removal  of  fish  from 
irrigation  ditches,  and  collection  of 
adult  fish  for  artificial  propagation 
programs.  NMFS  is  aware  of  several 
sampling  efforts  for  chum  salmon  in  the 
proposed  ESUs,  including  efforts  by 
Federal  and  state  fishery  management 
agencies.  These  and  other  research 
efforts  could  provide  critical 
information  regarding  sockeye  salmon 
distribution  and  population  abundance. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  performing  activities  that  may 
incidentally  take  listed  species.  The 
types  of  activities  potentially  requiring 
a  section  10(a)(1)(B)  incidental  take 


permit  include  the  operation  and  release 
of  artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  or  university  research 
on  species  other  than  sockeye  salmon, 
not  receiving  Federal  authorization  or 
funding,  the  implementation  of  state 
fishing  regulations,  and  timber  harvest 
activities  on  non-Federal  lands. 

Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangned  or 
threatened  under  the  ESA  include 
recognition,  recovery  actions.  Federal 
agency  consultation  requirements,  and 
prohibitions  on  taking.  Recognition 
through  listing  promotes  public 
awareness  and  conservaticm  actions  by 
Federal,  state,  tribal,  and  local  agencies, 
private  organizaticMis.  and  individuals. 

Several  conservation  efforts  are 
underway  that  may  reverse  the  decline 
of  west  coast  sockeye  salmon  and  other 
salmonids  (see  Existing  Protective 
Efforts).  NMFS  is  encouraged  by  these 
significant  effnts.  which  could  provide 
all  stakeholders  with  an  approach  to 
achieving  the  piuposes  of  the  ESA— 
protecting  and  restoring  native  fish   . 
populations  and  the  ecosystems  upon 
which  they  depend — that  is  less 
regulatory.  NMFS  will  omtinue  to 
encourage  and  support  these  initiatives 
as  important  components  of  recovery 
planning  for  sockeye  salmon  and  other 
salmonids.  Based  on  information 
presented  in  this  proposed  rule,  general 
conservation  measures  that  could  be 
implemented  to  help  oMiswve  the 
species  are  listed  hare.  This  Ust  does  not 
constitute  NMFS'  interpretation  of  a 
recovwy  plan  under  section  4(f)  of  the 
ESA. 

1.  Measures  could  be  tak«i  to 
promote  land  managemoit  practices 
that  protect  and  restore  sockeye  habitat 
Land  management  practices  aflecting 
sockeye  habitat  include  timber  harvest, 
road  building,  agriculture,  livestock 
grazing,  and  urban  development. 

2.  Evaluation  of  existing  harvest 
regulations  could  identify  any  changes 
necessary  to  protect  sockeye 
populations. 

3.  Artificial  propagation  programs 
could  be  modified  to  minimize  impacts 
upon  native  populations  of  sockeye. 

4.  Water  diversions  could  have 
adequate  headgate  and  staff  gauge 
structures  installed  to  control  and 
monitor  water  usage  accurately.  Water 
rights  could  be  enforced  to  prevent 
irrigators  from  exceeding  the  amount  of 
water  to  which  they  are  legally  entiUed. 

5.  Irrigation  diversions  affecting 
downstream  migrating  sockeye  could  be 
screened.  A  thorough  review  of  the 


impact  of  irrigation  diversions  on 
sockeye  could  be  conducted. 

NMFS  recognizes  that,  to  be 
successful,  protective  regulations  and 
recovery  programs  for  s«:keye  will  need 
to  be  developed  in  the  context  of 
conserving  aquatic  ecosystem  health. 
NMFS  intends  that  Federal  lands  and 
Federal  activities  play  a  primary  role  in 
preserving  Usted  populations  and  the 
ecosystems  upon  which  they  depend. 
However,  throughout  the  range  of  the  • 
ESU  proposed  for  listing,  soueye 
habitat  occurs  and  can  be  affected  by 
activities  on  state,  tribal  or  private  land. 
Agriadtural.  timber,  and  urtwn 
management  activities  on  nonfederal 
land  could  and  should  be  conducted  in 
a  manner  that  avoids  adverse  effects  to 
sockeye  h^  tat 

N^^S  encourages  nonfederal 
landowners  to  assess  the  impacts  of 
their  actions  on  potentially  Uireatened 
or  radangered  salmonids.  In  particular, 
NMFS  encourages  the  formulation  of 
watershed  partnerships  to  pnxnote 
conservation  in  accordance  with 
ecosystem  prindplcn.  These 
partnerships  will  be  successful  only  if 
state,  tribal,  and  local  governments, 
landowner  representatives,  and  Federal 
and  nonfederal  biologists  participate 
and  share  the  goal  of  restoring  sockeye 
to  the  watersheds. 

DefiiiitioB  of  Critical  Habttat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  ESA  as  "(i)  die  specific 
areas  within  the  geographical  area 
occupied  by  the  species ...  on  which 
are  foimd  those  physical  or  biological 
features  (1)  essential  to  the  ccmservation 
of  the  species  and  (II)  which  may 
require  special  manag«nent 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  .  .  .  upon 
a  determination  by  the  Secretary  that 
such  areas  are  essential  for  the 
conservation  of  the  s{>ecies."  The  term 
"conservation,"  as  defined  in  section 
3(3)  of  the  ESA,  means  ".  .  .  to  use  and 
the  use  of  all  methods  and  procedures 
which  are  necessary  to  bring  any 
endangered  species  or  threateneid 
spedes  to  the  point  at  whidb  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary." 

In  designating  critical  habitat,  NMFS 
considers  the  following  requirements  of 
the  species:  (1)  Space  for  individual  and 
population  growtii,  and  for  normal 
behavior;  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements:  (3)  cover  or 
shelter  (4)  sites  for  breeding, 
reproduction,  or  rearing  of  ofFspring; 
and,  generally,  (5)  habitats  that  are 
protected  from  disturbance  or  are 


11766  .  Federal  Register /Vol.  63,  No.  46 /Tuesday,  March  10,  1998 /Proposed  Rules 


representative  of  the  historical 
geographical  and  ecological 
distributions  of  this  species  (See  50  CFR 
424.12(b)).  In  addition  to  these  factors, 
NMFS  focuses  within  the  designated 
area  on  the  known  physical  and 
biological  features  (primary  constituent 
elements)  that  are  essential  to  the 
conservation  of  the  species  and  may 
require  special  management 
considerations  or  protection.  These 
essential  features  may  include,  but  are 
not  limited  to,  spawning  sites,  food 
resources,  water  quality  and  quantity, 
and  riparian  vegetation  (See  50  CFR 
424.12(b)). 

Consideration  of  Economic  and  Other 
Factors 

The  economic  and  other  impacts  of  a 
critical  habitat  designation  have  been 
considered  and  evaluated  in  this 
proposed  rulemaking.  NMFS  identified 
present  and  anticipated  activities  that 
may  adversely  modify  the  area(s)  being 
considered  or  be  a^ected  by  a 
designation.  An  area  may  be  excluded 
from  a  critical  habitat  designation  if 
NMFS  determines  that  the  overall 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  unless  the 
exclusion  will  result  in  the  extinction  of 
the  species  (See  16  U.S.C.  1533(b)(2)). 

The  impacts  considered  in  this 
analysis  are  only  those  incremental 
impwcts  specifically  resulting  from  a 
critical  habitat  designation,  above  the 
economic  and  other  impacts  attributable 
to  listing  the  species,  or  resulting  from 
other  authorities.  Since  listing  a  species 
under  the  ESA  provides  significant 
protection  to  a  species'  habitat,  in  many 
cases,  the  economic  and  other  impacts 
resulting  from  the  critical  habitat 
designation,  over  and  above  the  impacts 
of  the  listing  itself,  are  minimal  (see 
Significance  of  Designating  Critical 
Habitat  section  of  this  proposed  rule).  In 
general,  the  designation  of  critical 
habitat  highlights  geographical  areas  of 
concern  and  reinforces  the  substantive 
protection  resulting  from  the  listing 
itself. 

Impacts  attributable  to  listing  include 
those  resulting  from  the  "take" 
prohibitions  contained  in  section  9  of 
the  ESA  and  associated  regulations. 
"Take,"  as  defined  in  the  ESA  means  to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct  (See  16  U.S.C.  1532(19)).  Harm 
can  occur  through  destruction  or 
modification  of  habitat  (whether  or  not 
designated  as  critical)  that  significantly 
impairs  essential  behaviors,  including 
breeding,  feeding,  rearing  or  migration. 


Significance  of  Designating  Critical 
Habitat     j 

The  designation  of  critical  habitat 
does  not,  in  and  of  itself,  restrict  human 
activities  within  an  area  or  mandate  any 
specific  management  or  recovery 
actions.  A  critical  habitat  designation 
contributes  to  species  conservation 
primarily  by  identifying  important  areas 
and  by  describing  the  features  within 
those  areas  that  are  essential  to  the 
species,  thus  alerting  public  and  private 
entities  to  the  area's  importance.  Under 
the  ESA,  the  only  regulatory  impact  of 
a  critical  habitat  designation  is  through 
the  provisions  of  section  7.  Section  7 
applies  only  to  actions  with  Federal 
involvement  (e.g.,  authorized,  funded, 
or  conducted  by  a  Federal  agency)  and 
does  not  affect  exclusively  state  or 
private  activities. 

Under  the  section  7  provisions,  a 
designation  of  critical  habitat  would 
require  Federal  agencies  to  ensure  that 
any  action  they  authorize,  fund,  or  carry 
out  is  not  likely  to  destroy  or  adversely 
modify  designated  critical  habitat. 
Activities  that  destroy  or  adversely 
modify  critical  habitat  are  defined  as 
those  actions  that  "appreciably 
diminish  the  value  of  critical  habitat  for 
both  the  survival  and  recovery"  of  the 
species  (See  50  CFR  402.02).  Regardless 
of  a  critical  habitat  designation.  Federal 
agencies  must  ensure  that  their  actions 
are  not  likely  to  jeopardize  the 
continued  existence  of  the  listed 
species.  Activities  that  jeopardize  a 
species  are  defined  as  those  actions  that 
"reasonably  would  be  expected,  directly 
or  indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery"  of  the  species  (See  50  CFR 
402.02).  Using  these  definitions, 
activities  that  would  destroy  or 
adversely  modify  critical  habitat  would 
also  be  likely  to  jeopardize  the  species. 
Therefore,  the  protection  provided  by  a 
critical  habitat  designation  generally 
duplicates  the  protection  provided 
under  the  section  7  jeopardy  provision. 
Critical  habitat  may  provide  additional 
benefits  to  a  species  in  cases  where 
areas  outside  the  species'  current  range 
have  been  designated.  When  actions 
may  affect  these  areas.  Federal  agencies 
are  required  to  consult  with  NMFS 
under  section  7  (see  50  CFR  402.14(a)), 
which  may  not  have  been  recognized 
but  for  the  critical  habitat  designation. 

A  designation  of  critical  habitat 
provides  a  clear  indication  to  Federal 
agencies  as  to  when  section  7 
consultation  is  required,  particularly  in 
cases  whwe  the  action  would  not  result 
in  immediate  mortality,  injury,  or  harm 
to  individuals  of  a  listed  species  (e.g.,  an 
action  occurring  within  the  critical  area 


when  a  migratory  species  is  not 
present].  The  critical  habitat 
designation,  describing  the  essential 
features  of  the  habitat,  also  assists  in 
determining  which  activities  conducted 
outside  the  designated  area  are  subject 
to  section  7,  i.e.,  activities  that  may 
affect  essential  features  of  the 
designated  area. 

A  critical  habitat  designation  will  also 
assist  Federal  agencies  in  planning 
future  actions,  since  the  designation 
establishes,  in  advance,  those  habitats 
that  will  be  given  special  consideration 
in  section  7  consultations.  With  a 
designation  of  critical  habitat,  potential 
conflicts  between  Federal  actions  and 
endangered  or  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
the  agency's  planning  process. 

Another  indirect  benefit  of  a  critical 
habitat  designation  is  that  it  helps  focus 
Federal,  state,  and  private  conservation 
and  management  efforts  in  such  areas. 
Management  efforts  may  address  special 
considerations  needed  in  critical  habitat 
areas,  including  conservation 
regulations  to  restrict  private  as  well  as 
Federal  activities.  The  economic  and 
other  impacts  of  these  actions  would  be 
considered  at  the  time  of  those  proposed 
regulations  and,  therefore,  are  not 
considered  in  the  critical  habitat 
designation  pirocess.  Other  Federal, 
state,  and  local  management  programs, 
such  as  zoning  or  wetlands  and  riparian 
lands  protection,  may  also  provide 
special  protection  for  critical  habitat 
areas. 

Process  for  Designating  Critical  Habitat 

Developing  a  proposed  critical  habitat 
designation  involves  three  main 
considerations.  First,  the  biological 
needs  of  the  species  are  evaluated  and 
essential  habitat  areas  and  features  are 
identified.  If  alternative  areas  exist  that 
would  provide  for  the  conservation  of 
the  species,  such  alternatives  are  also 
identified.  Second,  the  need  for  special 
management  considerations  or 
protection  of  the  area(s)  or  features  are 
evaluated.  Finally,  the  probable 
economic  and  other  impacts  of 
designating  these  essential  areas  as 
"critical  habitat"  are  evaluated.  The 
final  critical  habitat  designation, 
considering  comments  on  the  proposal 
and  impacts  assessment,  is  typically 
published  within  1  year  of  the  proposed 
rule.  Final  critical  habitat  designations 
may  be  revised,  using  the  same  process, 
as  new  information  becomes  available. 

Critical  Habitat  of  Sockeye  Salmon 
Proposed  for  Listing 

As  described  in  the  section  Sockeye 
Salmon  Life  History,  the  current 
geographic  range  of  sockeye  salmon 
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includes  vast  areas  of  the  North  Pacific 
ocean,  near  shore  marine  zone,  and 
extensive  estuarine  and  riverine  areas. 
Any  attempt  to  describe  the  current 
distribution  of  sockeye  salmon  must 
take  into  account  the  fact  that  extant 
populations  and  densities  are  a  small 
fraction  of  historical  levels. 

Within  the  range  of  Ozette  Lake 
sockeye  salmon,  their  life  cycle  can  be 
separated  into  five  essential  habitat 
types:  (1)  Juvenile  summer  and  winter 
rearing  areas;  (2)  Juvenile  migration 
corridore;  (3)  areas  for  growth  and 
development  to  adulthood;  (4)  adult 
migration  corridors;  and  (5)  spawning 
areas.  Areas  (1)  and  (5)  are  often  located 
in  lakeshore  areas,  while  areas  (2]  and 
(4)  include  these  areas  as  well  as  small 
tributaries,  mainstem  reaches  and 
estuarine  zones.  Growth  and 
development  to  adulthood  occurs 
primarily  in  near-  and  offshore  marine 
waters  (area  (3)),  although  final 
maturation  takes  place  in  freshwater 
tributaries  when  die  adults  return  to 
spawn.  Within  these  areas,  essential 
featxires  of  sockeye  salmon  critical 
habitat  include  adequate:  (1)  Substrate: 
(2)  water  quality;  (3)  water  quantity;  (4) 
water  temperature;  (5)  water  velocity; 
^6)  cover/shelter;  (7)  food;  (8)  riparian 
vegetation:  (9)  space;  and  (10)  safe 
passage  conditions.  Given  the  large 
geographic  range  occupied  by  Ozette 
Lake  sockeye  salmon  and  the  diverse 
habitat  typ>es  used  by  the  various  life 
stages,  it  is  not  practical  to  describe 
specific  values  or  conditions  for  each  of 
these  essential  habitat  features. 
However,  good  summaries  of  these 
environmental  parameters  and 
freshwater  foctors  that  have  contributed 
to  the  decline  of  this  and  other 
salmonids  ean  be  found  in  reviews  by 
the  California  Department  of  Fish  and 
Game  (1965),  CACSST  (1988),  Brown 
and  Moyle  (1991),  Bjomn  and  Reiser 
(1991),  Nehlsen  e»al.  (1991),  Higgins  et 
al.  (1992),  the  California  State  Lands 
Commission  (1993),  Botkin  et  al.  (1995), 
NMFS  (1996)  and  Spence  et  al.  (1996). 

NMFS  believes  that  the  current 
freshwater  and  estuarine  range  of  the 
species  encompasses  all  essential 
habitat  features  and  is  adequate  to 
ensure  the  species'  conservation. 
Therefore,  designation  of  habitat  areas 
outside  the  species'  current  range  is  not 
necessary.  Habitat  quality  in  this  current 
range  is  intrinsically  related  to  the 
quality  of  upland  areas  and  inaccessible 
headwater  or  intermittent  streams 
which  provide  key  habitat  elements 
(e.g.,  large  woody  debris,  gravel,  water 
quality)  crucial  for  sockeye  salmon  in 
downstream  reaches  and  lake  areas. 
NMFS  recognizes  that  estuarine  habitats 
are  critical  for  sockeye  salmon  and  has 
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included  them  in  this  designation. 
Marine  habitats  (i.e.,  oceanic  or  near 
shore  areas  seaward  of  the  mouth  of 
coastal  rivers)  are  also  vital  to  the 
species,  and  ocean  conditions  are 
believed  to  have  a  major  influence  on 
sockeye  salmon  survival.  However,  no 
need  appears  to  exist  for  special 
management  consideration  or  protection 
of  this  habitat.  Therefore,  NMFS  is  not 
proposing  to  designate  critical  habitat  in 
marine  areas  at  this  time.  If  additional 
information  becomes  available  that 
supports  the  inclusion  of  such  areas, 
NMFS  may  revise  this  designation. 

Based  on  consideration  of  the  best 
available  information  regarding  the 
species'  current  distribution,  NMFS 
believes  that  the  preferred  approach  to 
identifying  critical  habitat  is  to 
designate  all  areas  (and  their  adjacent 
riparian  zones)  accessible  to  the  species 
within  the  range  of  Ozette  Lake  sockeye. 
NMFS  beUeves  that  adopting  a  more 
inclusive,  watershed-based  description 
of  critical  habitat  is  appropriate  because 
it  (1)  recognizes  the  species'  use  of 
diverse  habitats  and  underscores  the 
need  to  account  for  all  of  the  habitat 
types  supporting  the  species'  freshwater 
and  estuarine  life  stages,  (2)  takes  into 
account  the  natural  variability  in  habitat 
use  that  makes  precise  mapping 
difficult,  and  (3)  reinforces  the 
important  linkage  between  aquatic  areas 
and  adjacent  riparian/upslope  areas. 

An  array  of  management  issues 
encompass  these  habitats,  and  special 
management  considerations  will  need  to 
be  made,  especially  on  lands  and 
streams  under  Federal  ownership. 
While  marine  areas  are  also  a  critical 
Unk  in  this  cycle,  NMFS  does  not 
believe  that  special  management 
considerations  are  needed  to  conserve 
the  habitat  features  in  these  areas. 
Hence,  only  the  freshwater  and 
estuarine  areas  are  being  prop>osed  for 
critical  habitat  at  this  time. 

Need  for  Special  Management 
Considerations  or  Protection 

In  order  to  assure  that  the  essential 
areas  and  features  are  maintained  or 
restored,  special  management  may  be 
needed.  Activities  that  may  require 
special  management  considerations  for 
freshwater  and  estuarine  life  stages  of 
Ozette  Lake  sockeye  include,  but  are  not 
limited  to  (1)  land  management,  (2) 
timber  harvest,  (3)  point  and  non-point 
water  pollution,  (4)  livestock  grazing,  (5) 
habitat  restoration,  (6)  irrigation  water 
withdrawals  and  returns,  (7)  mining,  (8) 
road  construction,  (9)  dam  operation 
and  maintenance,  (10)  recreational 
activities,  and  (11)  dredge  and  fill 
activities.  Not  all  of  these  activities  are 
necessarily  of  current  concern  within 


the  Ozette  Lake  watershed;  however, 
they  indicate  the  potential  types  of 
activities  that  will  require  consultation 
in  the  future.  No  special  management 
considerations  have  been  identified  for 
Ozette  Lake  sockeye  while  they  are 
residing  in  the  ocean  environment. 

Activities  That  May  Affect  Critical 
Habitat 

A  wide  range  of  activities  may  affect 
the  essential  habitat  requirements  of 
Ozette  Lake  sockeye.  These  activities 
may  include  water  and  land 
management  actions  of  Federal  agencies 
(i.e.,  National  Park  Service,  U.S.  Army 
Corps  of  Engineers,  the  Federal 
Highway  Administration,  and  the 
Bureau  of  Indian  Affairs)  and  related  or 
similar  actions  of  other  federally 
regulated  projects  and  lands  by  the 
Bureau  of  Indian  Affairs;  road  building 
activities  authorized  by  the  Federal 
Highway  Administration  or  Bureau  of 
Indian  Affairs;  and  dredge  and  fill, 
mining,  and  bank  stabiUzation  activities 
authorized  or  conducted  by  the  U.S. 
Army  Corps  of  Engineers.  These 
activities  may  also  include  mining  and 
road  building  activities  authorized  by 
Washington  State. 

The  Federal  agencies  that  will  most 
likely  be  affected  by  this  critical  habitat 
designation  include  the  National  Paik 
Service,  U.S.  Army  Corps  of  Engineers. 
Bureau  of  Indian  Affairs,  and  the 
Federal  Highway  Administration.  This 
designation  will  provide  clear 
notification  to  these  agencies,  private 
entities,  and  to  the  public  of  critical 
habitat  designated  for  Ozette  Lake 
sockeye  and  the  boundaries  of  the 
habitat  and  protection  provided  for  that 
habitat  by  the  section  7  consultation 
process.  This  designation  will  also  assist 
these  agencies  and  others  in  evaluating 
the  potential  effects  of  their  activities  on 
Ozette  Lake  sockeye  and  their  critical 
habitat  and  in  determining  when 
consultation  with  NMFS  is  appropriate. 

Expected  Economic  Impacts 

The  economic  impacts  to  be 
considered  in  a  critical  habitat 
designation  are  the  incremental  effects 
of  critical  habitat  designation  above  the 
economic  impacts  attributable  to  listing 
or  to  authorities  other  than  the  ESA  (see 
Consideration  of  Economic  and  Other 
Factors  section  of  this  proposed  rule). 
Incremental  impacts  result  from  special 
management  activities  in  areas  outside 
the  present  distribution  of  the  listed 
species  that  have  been  determined  to  be 
essential  to  the  conservation  of  the 
species.  However,  NMFS  has 
determined  that  the  species'  present 
freshwater  and  estuarine  range  contains 
sufficient  habitat  for  conservation  of  the 
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species.  Therefore,  the  economic 
impacts  associated  with  this  critical 
habitat  designation  are  expected  to  be 
minimal. 

The  U.S.  Forest  Service,  National  Park 
Service,  and  Army  Corps  of  Engineers 
may  manage  areas  of  proposed  critical 
habitat  for  the  Ozette  Lake  sockeye.  The 
Corps  of  Engineers  and  other  Federal 
agencies  that  may  be  involved  with 
funding  or  permits  for  projects  in 
critical  habitat  areas  may  also  be 
affected  by  this  designation.  Because 
NMFS  beHeves  that  virtually  all 
"adverse  modification"  determinations 
pertaining  to  critical  habitat  would  also 
result  in  "jeopardy"  conclusions, 
designation  of  critical  habitat  is  not 
expected  to  result  in  signiHcant 
incremental  restrictions  on  Federal 
agency  activities.  Critical  habitat 
designation  will,  therefore,  result  in  few 
if  any  additional  economic  effects 
beyond  those  that  may  have  been 
caused  by  listing  and  by  other  statutes. 
Additionally,  previously  completed 
biological  opinions  would  not  require 
reinitiation  to  reconsider  any  critical 
habitat  designated  in  this  rulemaking. 

NMFS  Policies  on  Endangered  and 
Threatened  Fish  and  Wildlife 

On  July  1, 1994.  NMFS,  jointly  with 
the  U.S.  Fish  and  Wildlife  Service, 
published  a  series  of  policies  regarding 
listings  under  the  ESA,  including  a 
policy  for  peer  review  of  scientific  data 
(59  FR  34270)  and  a  policy  to  identify, 
to  the  maximum  extent  possible,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
ESA  (59  FR  34272). 

Role  of  Peer  Review 

The  intent  of  the  peer  review  policy 
is  to  ensure  that  listings  are  based  on  the 
best  scientific  and  commercial  data 
available.  Prior  to  a  final  listing.  NMFS 
will  solicit  the  expert  opinions  of  at 
least  three  qualified  specialists, 
concurrent  with  the  public  comment 
period.  Independent  peer  reviewers  will 
be  selected  from  the  academic  and 
scientific  community,  tribal  and  other 
native  American  groups,  Federal  and 
state  agencies,  and  the  private  sector. 

Identification  of  those  activities  that 
would  constitute  a  violation  of  Section 
9  of  the  ESA:  The  intent  of  this  policy 
is  to  increase  public  awareness  of  the 
effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range.  NMFS  will  identify,  to  the  extent 
known  at  the  time  of  the  final  rule, 
specific  activities  that  will  not  be 
considered  likely  to  result  in  violation 
of  section  9,  as  well  as  activities  that 
will  be  considered  likely  to  result  in 
violation.  For  those  activities  whose 


likelihood  of  violation  is  uncertain,  a 
contact  will  be  identified  in  the  final 
listing  document  to  assist  the  public  in 
determining  whether  a  particular 
activity  would  constitute  a  prohibited 
act  under  section  9. 

Public  Comments  Solicited 

To  ensure  that  the  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  effective  as  possible, 
NMFS  is  soliciting  comments  and 
suggestions  from  the  public,  Indian 
tribes,  other  governmental  agencies,  the 
scientific  community,  industry,  and  any 
other  interested  parties.  Public  hearings 
will  be  held  at  locations  within  the 
range  of  the  proposed  ESU  (see  Public 
Hearings). 

In  particular,  NMFS  is  requesting 
information  regarding  the  following:  (1) 
The  relationship  between  sockeye 
salmon  and  kokanee,  specifically 
whether  kokanee  and  sockeye  salmon 
populations  in  the  same  ESU  should  be 
considered  a  single  ESU;  (2)  biological 
or  other  relevant  data  concerning  any 
threat  to  Ozette  Lake  sockeye  salmon, 
kokanee,  or  to  Lake  Pleasant  sockeye 
salmon  for  which  a  risk  assessment  was 
not  conclusive;  (3)  the  range, 
distribution,  and  population  size  of 
sockeye  salmon  and  kokanee  in  the 
sockeye  salmon  population  not 
identified  as  ESUs  (Bear  Creek.  WA, 
riverine-spawning  sockeye  salmon  in 
WA,  and  Deschutes  River,  OR);  (4) 
current  or  planned  activities  in  the 
Ozette  Lake  area  and  their  possible 
impact  on  Ozette  Lake  sockeye;  (5) 
homing  and  straying  of  natural  and 
hatchery  fish;  (6)  efforts  being  made  to 
protect  naturally  spawmed  populations 
of  Ozette  Lake  sockeye  salmon  and 
kokanee;  (7)  suggestions  for  specific 
regulations  under  section  4(d)  of  the 
ESA  that  should  apply  to  the  Ozette 
Lake  ESU,  which  is  proposed  for  listing 
as  a  threatened  species;  and  (8) 
information  on  the  stability  of  Baker 
River  sockeye  salmon  populations  and 
the  effectiveness  of  ongoing  or  planned 
conservation  measures  aimed  at 
reducing  vulnerability  of  this 
population  and  its  habitats.  Suggested 
regulations  may  address  activities, 
plans,  or  guidelines  that,  despite  their 
potential  to  result  in  the  incidental  take 
of  listed  fish,  will  ultimately  promote 
the  conservation  and  recovery  of 
threatened  sockeye. 

NMFS  is  also  requesting  quantitative 
evaluations  describing  the  quality  and 
extent  of  freshwater  and  marine  habitats 
for  juvenile  and  adult  sockeye  in  Ozette 
Lake  as  well  as  information  on  areas 
that  may  qualify  as  critical  habitat  for 
the  proposed  ESU.  Areas  that  include 
the  physical  and  biological  features 


essential  to  the  recovery  of  the  species 
should  be  identified.  NMFS  recognizes 
that  there  are  areas  within  the  proposed 
boundaries  of  the  ESU  that  historically 
constituted  sockeye  habitat  but  may  not 
be  currently  occupied  by  sockeye. 
NMFS  is  requesting  information  about 
any  presence  of  sodceye  in  these 
currently  unoccupied  areas  and  the 
possibility  that  these  habitats  be 
considered  essential  to  the  recovery  of 
the  species  or  be  excluded  from 
designation.  Essential  features  include, 
but  are  not  limited  to:  (1)  Habitat  for 
individual  and  population  growth,  and 
for  normal  behavior;  (2)  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  reproduction  and 
rearing  of  ofl^sphng;  and  (5)  habitats  that 
are  protected  from  disturbance  or  are 
representative  of  the  historical, 
geographical,  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
information  describing  (1)  the  activities 
that  affect  the  area  or  could  be  affected 
by  the  designation,  and  (2)  the  economic 
costs  and  benefits  of  additional 
requirements  of  management  measures 
likely  to  result  from  the  designation. 
The  economic  cost  to  be  considered  in 
the  critical  habitat  designation  under 
the  ESA  is  the  probable  economic 
impact  "of  the  [critical  habitat) 
designation  upon  proposed  or  ongoing 
activities"  (50  CFR  424.19).  NMFS  must 
consider  the  incremental  costs  that  are 
specifically  resulting  from  a  critical 
habitat  designation  and  that  are  above 
the  economic  effects  attributable  to 
listing  the  species.  Economic  effects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
under  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
under  section  £  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
incremental  costs  that  can  be  directly 
attributed  to  the  designation  of  specific 
areas  as  critical  habitat. 

NMFS  will  review  all  public 
comments  and  any  additional 
information  regarding  the  status  of  the 
sockeye  salmon  ESUs  as  requested  in 
this  section  and,  as  required  under  the 
ESA,  will  complete  a  final  rule  within 
1  year  of  this  proposed  rule.  The 
availability  of  new  information  may 
cause  NMFS  to  reassess  the  status  of 
sockeye  ESUs. 

Joint  Commerce-Interior  ESA 
implementing  regulations  state  that  the 
Secretary  shall  promptly  hold  at  least 
one  public  hearing  if  any  person  so 
requests  within  45  days  of  .publication 
of  a  proposed  regulation  to  list  a  species 
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or  to  designate  critical  habitat.  (See  50 
CFR  424.16(c)(3)).  In  a  forthcoming 
Federal  Register  notice,  NMFS  will 
announce  the  dates  and  locations  of 
public  hearings  on  this  proposed  rule  to 
provide  the  opport\mity  for  the  public 
to  give  comments  and  to  permit  an 
exchange  of  information  and  opinion 
among  interested  parties.  NMFS 
encourages  the  public's  involvement  in 
ESA  matters. 

RefiBrences 

A  complete  list  of  all  references  cited 
herein  is  available  upcm  request  (see 
A00RE88E8). 

Comi^aiice  With  Existing  Statutes 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
informaticMi  that  may  be  considered 
when  assessing  species  fcM-  listing.  Based 
on  this  limitation  of  criteria  for  a  Usting 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
825  (6th  Cir.  1981),  NMFS  has 
categorically  excluded  all  ESA  listing 
actions  from  envircHunental  assessment 
requirements  of  the  National 
Environmental  Policy  Act  imder  NOAA 
Administrative  Order  216-6. 

bi  addition,  NMFS  has  determined 
that  Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  for  this 
critical  habitat  designation  made 
pursuant  to  the  ESA.  See  Dou^as 
County  V.  Babbitt.  48  F.3d  1495  (9th  Cir. 
1995).  cert,  denied.  116  S.Ct.  698  (1996). 

CSaarification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  rule  is  not  significant  for  purposes 
of  E.0. 12866. 

Since  NMFS  is  designating  the 
current  range  of  the  listed  species  as 
critical  habitat,  this  designation  will  not 
impose  any  additional  requirements  or 
econranic  efiiects  upon  small  entities, 
beyond  those  whioi  may  accrue  from 
section  7  of  the  ESA.  Secticm  7  requires 
Federal  agencies  to  ensure  that  any 
action  they  carry  out,  authorize,  or  fimd 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  (ESA 
7(a)(2)).  The  consultation  requirements 
of  section  7  are  nondiscretitmary  and 


are  effective  at  the  time  of  species' 
listing.  Therefore,  Federal  agencies  must 
consuh  witfr  NMFS  and  ensure  that 
their  actions  do  not  jeopardize  a  listed 
species,  regardless  of  whether  critical 
habitat  is  designated. 

In  the  future,  should  NMFS  determine 
that  designation  of  habitat  areas  outside 
the  species'  current  rai^e  is  necessary 
for  conservation  and  recovery.  NMFS 
will  analyze  the  incremental  costs  of 
that  action  and  assess  its  potential 
impacts  on  small  entities,  as  required  by 
the  Regulatory  Flexibility  Act.  Until  that 
time,  a  more  detailed  analysis  would  be 
premature  and  would  not  reflect  the 
true  economic  impacts  of  the  proposed 
action  on  local  businesses, 
organizations,  and  governments. 

Accordingly,  the  Assistant  General 
Counsel  for  Legislation  and  Regulaticm 
of  the  Department  of  Commwce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  of  a  subAantial 
number  of  small  entities,  as  described  in 
the  Regulatory  Flexibility  Act. 

This  rule  does  not  ccmtain  a 
ooUection-of-information  requirement 
for  purposes  of  the  Paperwcni: 
Reduction  Act. 

The  Assistant  Administrator  has 
determined  that  the  proposed 
designation  is  consistent  to  the 
maximum  extent  precticable  with  the 
approved  Coastal  Zone  Management 
Program  of  the  state  of  Washington.  This 
determination  will  be  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act 

At  this  time  NMFS  is  not 
promulgating  protective  regulations 
pursuant  to  ESA  section  4(d).  In  the 
fiitiue,  prior  to  finalizing  its  4(d) 
regulations  for  these  threatened  ESUs. 
NMFS  will  comply  with  all  relevant 
NEPA  and  RFA  requir«nents. 

LislarSabjects 

50  CFR  Part  226 

Endangered  and  threatened  species. 
Incorporation  by  reference. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports.  Imports,  Marine  mammals, 
Transpwtation. 


Dated:  February  26. 1996. 
KoUand  A.  Stdimittm. 

Assistant  Administrator  fw  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  226  and  227  are 
proposed  to  be  amended  as  follows: 

PART  226— DESIQNATED  CRITICAL 
HABITAT 

1.  The  authmity  citation  for  part  226 
continues  to  read  as  follows: 

Antkority:  16  U.S.C.  1533. 

2.  Section  226.27  is  added  to  subpart 
C  to  read  as  follows: 

taae^ZT  OnnsLaka 
(Oncortiynchus  nertn). 

Critical  habitat  is  designated  to 
include  all  lake  areas  and  river  reaches 
accessible  to  listed  sockeye  salmon  in 
Ozette  Lake,  located  in  Clallam  County. 
Washington.  Critical  habitat  consists  of 
the  water,  substrate,  and  adjacent 
riparian  zone  of  estuarine.  riverine,  and 
lake  areas  in  the  watersheds  draining 
into  and  out  of  Ozette  Lake.  Accessible 
areas  are  those  within  the  historical 
range  of  the  ESU  that  can  still  be 
occupied  by  any  life  stage  of  sockeye 
salmon.  Inaccessible  areas  are  those 
above  longstanding,  naturally 
impassable  barriers  (i.e..  natural 
waterfalls  in  existence  for  at  least 
several  hundred  years).  Adjacent 
riparian  zones  are  defined  as  those  areas 
within  a  horizcmtal  distance  of  300  ft 
(91.4  m)  &t>m  the  normal  line  of  high 
wat«-  of  a  stream  channel,  adjacent  ofi'- 
channel  halntat  (600  ft  or  182.8  m,  when 
both  sides  of  the  channel  are  included), 
or  lake.  Figiue  14  identifies  the  general 
geographic  extent  of  Ozette  Lake  and 
larger  rivers  and  streams  within  the  area 
designated  as  critical  habitat  for  Ozette 
Lake  sockeye  salmon.  Note  that  Figure 
14  does  not  constitute  the  definitioo  of 
critical  habitat  but,  instead,  is  provided 
as  a  gooeFal  reference  to  guide  Federal 
agencies  and  interested  parties  in 
locating  the  boundaries  of  critical 
habitat  for  listed  Ozette  Lake  sodceye 
salmon. 

3.  Figure  14  is  added  to  part  226  to 
read  as  follows: 

Figure  14  to  Pari  226— Critkal  HaWtat 
Am- Oiatte  Lake  Sockeye ! 
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PART  227— THREATENED  RSH  AND 
WILDUFE 

4.  The  authority  citation  for  part  227 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1361  and  1531-1543. 

5.  In  §  227.4.  paragraph  (o)  is  added 
to  read  as  follows: 

§  227.4    Enumeration  of  threatened 
species. 

*        »        »        •        * 

(o)  Ozette  Lake  sockeye  salmon 
(Oncorhynchus  nerka).  Includes  all 
naturally  spawned  populations  of 
sockeye  salmon  (and  their  progeny)  in 
Ozette  Lake  and  its  tributaries. 
Washington. 

IFR  Doc.  9a-5471  Filed  3-9-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  226  and  227 

[DoclMt  No.  980219043-8043-01;  1.0.  No. 
011498B] 

RIN  0e48-nAK53 

Endangered  and  Threatened  Species; 
Proposed  Threatened  Status  and 
Designated  Critical  Hat>itat  for  Hood 
Canal  Summer-Run  Chum  Salmon  and 
Columbia  River  Chum  Salmon 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  has  completed  a 
comprehensive  status  review  of  chum 
salmon  [Oncorhynchus  keta) 
populations  in  Washington,  Oregon,  and 
California  and  has  identified  four 
Evolutionarily  Significant  Units  (ESUs) 
within  this  range.  NMFS  is  now  issuing 
a  proposed  rule  to  list  two  ESUs  as 
threatened  under  the  Endangered 
Species  Act  (ESA):  the  Hood  Canal 
summer-run  chum  salmon  ESU,  which 
spawns  in  tributaries  to  Hood  Canal, 
Discovery  Bay,  and  Sequim  Bay, 
Washington  and  the  Columbia  River 
chum  salmon  ESU,  which  spawns  in 
tributaries  to  the  lower  Columbia  River 
in  Washington  and  Oregon.  NMFS  has 
also  determined  that  listing  is  not 
warranted  for  two  additional  chum 
salmon  ESUs  (Puget  Sound/Strait  of 
Georgia  and  Pacific  Coast  ESUs). 

In  both  ESUs  identified  as  threatened, 
only  naturally  spawned  chum  salmon 
are  being  proposed  for  listing.  Critical 
habitat  for  each  ESU  is  being  proposed 
as  the  species'  current  freshwater  and 
estuarine  range  and  includes  all 
waterways,  substrate,  and  adjacent 
riparian  zones  below  longstanding, 
naturally  impassable  barriers. 

NMFS  is  requesting  public  comments 
and  input  on  the  issues  pertaining  to 
this  proposed  rule.  NMFS  is  also 
soliciting  suggestions  and  comments  on 
integrated  local/state/Federal 
conservation  measures  that  might  best 
achieve  the  purposes  of  the  ESA  relative 
to  recovering  the  health  of  chum  salmon 
populations  and  the  ecosystems  upon 
which  they  depend.  Should  the 
proposed  listings  be  made  final, 
protective  regulations  under  the  ESA 
would  be  put  into  effect  and  a  recovery 
plan  would  be  adopted  and 
implemented. 


DATES:  Comments  must  be  received  on 
or  before  June  8,  1998.  The  dates  and 
locations  of  public  hearings  regarding 
this  proposal  will  be  published  in  a 
subsequent  Federal  Register  notice. 
ADDRESSES:  Comments  should  be  sent  to 
Chief,  Protected  Resources  Division, 
NMFS,  525  NE  Oregon  St.,  Suite  500. 
Portland.  OR  97232-2737. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin  at  (503)  231-2005,  or  Joe 
Blum  at  (301)  713-1401. 
SUPPLEMENTARY  INFORMATION: 

Petition  Background 

On  March  14, 1994.  NMFS  was 
petitioned  by  the  Professional  Resources 
Organization-Salmon  (PRO-Salmon)  to 
list  Washington's  Hood  Canal, 
Discovery  Bay,  and  Sequim  Bay 
summer-rjin  chum  salmon 
(Oncorhynchus  keta)  as  threatened  or 
endangered  species  under  the  ESA 
(PRO-Salraon,  1994).  A  second  petition, 
received  April  4,  1994,  from  the  Save 
Allison  Springs  Citizens  Committee 
(Save  Allison  Springs  Citizens 
Committee,  1994).  requested  listing  of 
fall  chum  salmon  found  in  the  following 
southern  Puget  Sound  streams  or  bays: 
Allison  Springs.  McLane  Creek, 
tributaries  of  McLane  Creek  (Swift  Creek 
and  Beatty  Creek),  Perry  Creek,  and  the 
southern  section  of  Mud  Bay/Eld  Inlet. 
A  third  petition,  received  by  NMFS  on 
May  20,  1994,  was  submitted  by  Trout 
Unlimited  (Trout  Unlimited,  1994).  This 
petition  requested  listing  for  summer 
chum  salmon  that  spawn  in  12 
tributaries  of  Hood  Canal. 

In  response  to  these  petitions  and  to 
the  more  general  concerns  about  the 
status  of  Pacific  salmon  throughout  the 
region,  NMFS  published  on  September 
12,  1994,  a  notice  in  the  Federal 
Register  (59  FR  46808)  announcing  that 
the  petitions  presented  substantial 
scientific  information  indicating  that  a 
listing  may  be  warranted  and  that  the 
agency  would  initiate  ESA  status 
reviews  for  chum  and  other  species  of 
anadromous  salmonids  in  the  Pacific 
Northwest.  These  comprehensive 
reviews  considered  all  populations  in 
the  States  of  Washington,  Idaho, 
Oregon,  and  California.  Hence,  the 
status  review  for  chum  salmon 
encompasses,  but  is  not  restricted  to,  the 
populations  identified  in  the  petitions 
described.  This  Federal  Register  notice 
will  focus  on  populations  in  the 
contiguous  United  States;  however, 
information  from  Asia,  Alaska,  and 
British  Columbia  was  also  considered  to 
provide  a  broader  context  for 
interpreting  status  review  results. 

During  the  coastwide  chum  salmon 
status  review,  NMFS  assessed  the  best 


available  scientific  and  commercial 
data,  including  technical  information 
from  Pacific  Salmon  Biological 
Technical  Committees  (PSBTCs)  and 
other  interested  parties.  The  PSBTCs 
consisted  primarily  of  scientists  (from 
Federal,  state,  and  local  resource 
agencies,  Indian  tribes,  industries, 
universities,  professional  societies,  and 
public  interest  groups)  possessing 
technical  expertise  relevant  to  chum 
salmon  and  their  habitats.  The  NMFS 
Biological  Review  Team  (BRT). 
composed  of  staff  ftx)m  NMFS' 
Northwest  Fisheries  Science  Center, 
reviewed  and  evaluated  scientific 
information  provided  by  the  PSBTCs 
and  other  sources  and  completed  a 
coastwide  status  review  for  chum 
salmon  (NMFS.  1996a)  which  was 
subsequently  augmented  with 
additional  information  regarding  Hood 
Canal  summer- run  chum  salmon,  also 
considered  by  NMFS  in  this  proposed 
designation  (NMFS.  1996b).  Copies  of 
these  documents  are  available  upon 
request  (see  ADDRESSES).  A  complete 
status  review  of  west  coast  chum 
salmon  will  be  published  in  a 
forthcoming  NMFS  technical 
memorandum.  Early  drafts  of  the  BRT 
review  were  distributed  to  state  and 
tribal  fisheries  managers  and  peer 
reviewers  who  are  experts  in  the  field  to 
ensure  that  NMFS'  evaluation  was 
accurate  and  complete.  The  review, 
summarized  below,  identifies  four  ESUs 
of  chum  salmon  in  Washington.  Oregon, 
and  California,  and  describes  the  basis 
for  the  BRT's  conclusions  regarding  the 
proposed  ESA  status  of  each  ESU. 

Use  of  the  term  "essential  habitat" 
within  this  document  refers  to  critical 
habitat  as  defined  by  the  ESA  and 
should  not  be  confused  with  the 
requirement  to  describe  and  identify 
Essential  Fish  Habitat  (EFH)  pursuant  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  16 
U.S.C.  1801  et  seq. 

Chum  Salmon  Life  History 

Chum  salmon  belong  to  the  family 
Salmonidae  and  are  one  of  eight  species 
of  Pacific  salmonids  in  the  genus 
Oncorhynchus.  Chum  salmon  are 
semelparous  (spawn  only  once  then 
die),  spawn  primarily  in  fresh  water, 
and  apparently  exhibit  obligatory 
anadromy,  as  there  are  no  recorded 
landlocked  or  naturalized  freshwater 
populations  (Randall  et  al..  1987).  The 
species  is  best  known  for  the  enormous 
canine-like  fangs  and  striking  body 
color  (a  calico  pattern,  with  the  anterior 
two-thirds  of  the  flank  marked  by  a 
bold,  jagged,  reddish  line  and  the 
posterior  third  by  a  jagged  black  line)  of 
spawning  males.  Females  are  less 
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flamboyantly  colored  and  lack  the 
extreme  dentition  of  the  males. 

The  species  has  the  widest  natural 
geographic  and  spawning  distribution  of 
any  Pacific  salmonid,  primarily  because 
its  range  extends  farther  along  the 
shores  of  the  Arctic  Ocean  than  that  of 
the  other  salmonids  (Groot  and 
Margolis.  1991).  Chum  salmon  have 
been  documented  to  spawn  from  Korea 
and  the  Japanese  island  of  Honshu,  east, 
around  the  rim  of  the  North  Pacific 
Ocean,  to  Monterey  Bay  in  southern 
California.  The  species'  range  in  the 
Arctic  Ocean  extends  from  the  Laptev 
Sea  in  Russia  to  the  Mackenzie  River  in 
Canada  (Bakkala,  1970;  Fredin  et  al. 
1977).  Historically,  chum  salmon  were 
distributed  throughout  the  coastal 
regions  of  western  Canada  and  the 
United  States,  as  far  south  as  Monterey, 
California.  Presently,  major  s{>awning 
populations  are  found  only  as  far  south 
as  Tillamook  Bay  on  the  northern 
Oregon  coast. 

Chum  salmon  may  historically  have 
been  the  most  abundant  of  all 
sahnonids.  Neave  (1961)  estimated  that, 
prior  to  the  1940s,  chum  sahnon 
contributed  almost  50  percent  of  the 
total  biomass  of  all  salmonids  in  the 
Pacific  Ocean.  Chum  salmon  also  grow 
to  be  among  the  largest  of  Pacific 
salmon,  second  only  to  chinook  salmon 
in  adult  size,  with  individuals  reported 
up  to  108.9  cm  in  length  and  20.8  kg  in 
weight  (Pacific  Fisherman,  1928). 
Average  size  for  the  species  is  around 
3.6  to  6.8  kg  (Salo.  1991). 

Chum  sahnon  usually  spawn  in 
coastal  areas,  and  juveniles  outmigrate 
to  seawater  almost  immediately  after 
emerging  from  the  gravel  that  covers 
their  redds  (Salo,  1991).  This  ocean-type 
migratory  behavior  contrasts  with  the 
stream-type  behavior  of  some  other 
species  in  the  genus  Oncorhynchus  (e.g., 
coastal  cutthroat  trout,  steelhead,  coho 
salmon,  and  most  types  of  chinook  and 
sockeye  salmon),  which  usually  migrate 
to  sea  at  a  larger  size,  after  months  or 
years  of  freshwater  rearing.  This  means 
that  survival  and  growth  in  juvenile 
chum  salmon  depend  less  on  freshwater 
conditions  (unlike  stream-type 
salmonids  which  depend  heavily  on 
freshwater  habitats)  than  on  favorable 
estuarine  and  marine  conditions. 
Another  behavioral  difference  between 
chum  salmon  and  most  species  that  rear 
extensively  in  fresh  water  is  that  chum 
salmon  form  schools,  presumably  to 
reduce  predation  (Pitcher,  1986), 
especially  if  their  movements  are 
synchronized  to  swamp  predators 
(Miller  and  Brannon,  1982). 

Age  at  maturity  appears  to  follow  a 
latitudinal  trend  in  which  a  greater 
number  of  older  fish  occur  in  the 


northern  portion  of  the  species'  range. 
Age  at  maturity  has  been  investigated  in 
many  studies,  and  in  both  Asia  and 
North  America,  it  appears  that  most 
chum  salmon  (95  percent)  mature 
between  3  and  5  years  of  age,  with  60 
to  90  percent  of  the  fish  maturing  at  4 
years  of  age.  However,  a  higher 
proportion  of  5-year-old  fish  occiu^  in 
the  north,  and  a  higher  proportion  of  3- 
year-old  fish  occurs  in  the  south 
(southern  British  Colimibia, 
Washington,  Oregon)  (Gilbert,  1922; 
Marr,  1943;  Pritchard,  1943;  Kobayashi, 
1961;  Oakley,  1966;  Sano,  1966).  Helle 
(1979)  has  shown  that  the  average  age  at 
maturity  in  Alaska  is  negatively 
correlated  with  growth  during  the 
second  year  of  marine  Ufe,  but  not  with 
growth  in  the  first  year,  and  that  age  at 
maturity  is  negatively  correlated  with 
year-class  strength.  A  few  populations 
of  chum  salmon  also  show  an 
alternation  of  dominance  between  3  to 
4  year-old  fish,  usually  in  the  presence 
of  dominant  year  classes  of  pink  salmon 
(Gallagher,  1979). 

Chum  salmon  usually  spawn  in  the 
lower  reaches  of  rivers  typically  within 
100  km  of  the  ocean.  Redds  are  usually 
dug  in  the  mainstem  or  in  side  channels 
of  rivers.  In  some  areas  (particularly  in 
Alaska  and  northern  Asia),  they 
typically  spawn  where  upwelled 
groundwater  percolates  through  the 
redds  (Bakkala,  1970;  Salo,  1991). 

Chum  salmon  are  believed  to  spawn 
primarily  in  the  lower  reaches  of  rivers 
because  they  usually  show  little 
persistence  in  surmounting  river 
blockages  and  falls.  However,  in  some 
systems,  such  as  the  Skagit  River, 
Washington,  chum  salmon  routinely 
migrate  over  long  distances  upstream  (at 
least  170  km  in  the  Skagit  River) 
(Hendrick,  1996).  In  two  other  rivers, 
the  species  swims  a  much  greater 
distance.  In  the  Yukon  River.  Alaska, 
and  the  Amur  River,  between  China  and 
Russia,  chum  salmon  migrate  more  than 
2,500  km  inland.  Although  these 
distances  are  impressive,  both  rivers 
have  low  gradients  and  are  without 
extensive  falls  or  other  blockages  to 
migration.  In  the  Columbia  River  Basin, 
there  are  reports  that  chum  salmon  may 
historically  have  spawned  in  the 
Umatilla  and  Walla  Walla  Rivers,  more 
than  500  km  from  the  sea  (Nehlsen  et 
a/.,  1991).  However,  these  fish  would 
have  had  to  pass  CeUlo  Falls,  a  web  of 
rapids  and  cascades,  which  presumably   * 
were  passable  by  chum  salmon  only  at 
high  water  flows. 

During  the  spavvTiing  migration,  adult 
chum  salmon  enter  natal  river  systems 
from  June  to  March,  depending  on 
characteristics  of  the  population  or 
geographic  location.  Groups  of  fish 


entering  a  river  system  at  particular 
times  or  seasons  are  often  called  "runs", 
and  run  timing  has  long  been  used  by 
the  fishing  community  to  distinguish 
anadromous  populations  of  salmon, 
steelhead,  and  sea-run  cutthroat  trout. 
Run  timing  designations  (e.g.,  summer 
versus  fall  or  early-fall  versus  late-fall) 
are  important  in  this  status  review 
because  two  of  the  ESA  petitions  for 
chum  sahnon  (PRO-Salmon,  1994;  Trout 
Unlimited.  1994)  used  run  timing  as 
evidence  supporting  population 
distinction.  In  Washington,  a  variety  of 
seasonal  runs  are  recognized,  including 
summer,  fall,  and  winter  populations. 
Fall-run  fish  predominate,  but  summer 
runs  are  found  in  Hood  Canal,  the  Strait 
of  Juan  de  Fuca,  and  in  southern  Puget 
Sound  (Washington  Department  of 
Fisheries  (WDF)  et  al,  1993).  Only  two 
rivers  have  fish  returning  so  late  in  the 
season  that  the  fish  are  designated  as 
winter-run  fish,  and  both  of  these  are  in 
southern  fhiget  Sound. 

Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  the  identified 
populations  of  chum  salmon  must  be 
considered  "species"  under  the  ESA. 
The  ESA  defines  a  "species"  to  include 
"any  subspecies  offish  or  wildUfe  or 
plants,  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fish 
or  wildlife  which  interbreeds  when 
mature."  On  November  20, 1991,  NMFS 
published  a  policy  describing  how  the 
agency  vvill  apply  the  ESA  definition  of 
"species"  to  anadromous  salmonid 
species  (56  FR  58612).  This  poUcy 
provides  that  a  salmonid  population 
will  be  considered  distinct,  and  hence  a 
species  under  the  ESA,  if  it  represents 
an  evolutionarily  significant  imit  (ESU) 
of  the  biological  species.  A  population 
must  satisfy  two  criteria  to  be 
considered  an  ESU:  (1)  It  must  be 
reproductively  isolated  from  other 
conspecific  population  units,  and  (2)  it 
must  represent  an  important  component 
in  the  evolutionary  legacy  of  the 
biological  species.  The  first  criterion, 
reproductive  isolation,  need  not  be 
absolute,  but  must  be  strong  enough  to 
permit  evolutionarily  important 
differences  to  accrue  in  diflerent 
population  units.  The  second  criterion 
is  met  if  the  population  contributes 
substantially  to  the  ecological/genetic 
•diversity  of  the  species  as  a  whole. 
Guidance  on  the  application  of  this 
policy  is  contained  in  a  scientific  paper 
"Pacific  Salmon  {Oncorhynchus  spp.) 
and  the  Definition  of  'Species'  under  the 
Endangered  Species  Act"  and  a  NOAA 
Technical  Memorandum  "Definition  of 
'Species'  Under  the  Endangered  Species 
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Act:  Application  to  Pacific  Salmon," 
which  are  available  upon  request  (see 
ADDRESSES). 

ESU  Determinations 

The  proposed  ESU  determinations 
described  here  represent  a  synthesis  of 
a  large  amount  of  diverse  information. 
In  general,  the  proposed  geographic 
boundaries  for  each  ESU  (i.e.,  the 
watersheds  within  which  the  members 
of  the  ESU  are  typically  found)  are 
supported  by  several  lines  of  evidence 
that  show  similar  patterns.  However,  the 
diverse  data  sets  are  not  always  entirely 
congruent  (nor  would  they  be  expected 
to  be),  and  the  proposed  boundaries  are 
not  necessarily  the  only  ones  possible. 
In  some  cases  enviroimiental  changes 
occur  over  a  transition  zone  rather  than 
abruptly.  In  addition,  as  ESU 
boundaries  are  based  on  biological  and 
environmental  information,  they  do  not 
necessarily  conform  to  state  or  national 
boundaries,  such  as  the  U.S. /Canada 
border. 

Major  types  of  information  evaluated 
by  the  NMFS  BRT  include  the 
following:  (1)  Physical  features,  such  as 
physiography,  geology,  hydrology,  and 
oceanic  and  climatic  conditions;  (2) 
biological  features,  including  vegetation, 
zoogeography,  and  "ecoregions" 
identified  by  the  U.S.  Environmental 
Protection  Agency  (Omemik  and 
Gallant.  1986;  Omemik,  1987);  (3)  Ufe 
history  information  such  as  patterns  and 
timing  of  spawning  and  migration  (adult 
and  juvenile),  fecundity  and  egg  size, 
and  growth  and  age  characteristics;  and 
(4)  genetic  evidence  for  reproductive 
isolation  between  populations  or  groups 
of  populations.  Genetic  data  (from 
protein  electrophoresis  and  DNA 
markers)  were  the  primary  evidence 
considered  for  reproductive  isolation 
criterion.  This  evidence  was 
supplemented  by  inferences  about 
barriers  to  migration  created  by  natural 
geographic  features.  Data  considered 
important  in  evaluations  of  ecological/ 
genetic  diversity  included  distributions, 
migrational  and  spawning  timing,  life 
history,  ichthyogeography,  hydrology, 
and  other  environmental  features  of  the 
habitat. 

Based  on  a  review  of  the  best 
available  scientific  and  commercial 
information  pertaining  to  chum  salmon, 
the  BRT  identified  four  ESUs  for  the 
species  in  the  Pacific  Northwest.  Each  of 
the  ESUs  include  multiple  spawning 
populations  of  chum  salmon,  and  most 
ESUs  also  extend  over  a  considerable 
geographic  area.  This  result  is  consistent 
with  NTMFS  species  definition  policy, 
which  states  that,  in  general,  "ESUs 
should  correspond  to  more 
comprehensive  units  unless  there  is 


clear  evidence  that  evolutionarily 
important  differences  exist  between 
smaller  population  segments"  (Waples. 
1991).  However,  considerable  diversity 
in  genetic  or  life-history  traits  or  habitat 
features  may  exist  within  a  single 
complex  ESU.  The  descriptions  below 
briefly  summarize  the  proposed  chum 
salmon  ESUs  and  some  of  the  notable 
types  of  diversity  within  each  ESU: 

(1)  Puget  Sound/Strait  of  Georgia  ESU 

The  Puget  Sound/Strait  of  Georgia 
ESU  includes  most  U.S.  populations  of 
chum  salmon  outside  Alaska  and 
includes  all  chum  salmon  populations 
from  Puget  Sound  and  the  Strait  of  Juan 
de  Fuca  as  far  west  as  the  Elwha  River, 
with  the  exception  of  summer-run 
populations  in  Hood  Canal  and  along 
the  eastern  Strait  of  Juan  de  Fuca.  The 
BRT  concluded  that  this  ESU  also 
includes  Canadian  populations  from 
streams  draining  into  the  Strait  of 
Georgia.  A  northern  boundary  for  this 
ESU  was  tentatively  identified  as 
Johnstone  Strait,  but  this  determination 
was  hampered  by  a  lack  of  information 
on  populations  in  the  central  and 
northern  regions  of  the  Strait  of  Georgia, 
British  Columbia.  Chum  salmon  from 
the  west  coest  of  Vancouver  Island  are 
not  considered  part  of  this  ESU.  in  part 
because  available  genetic  information 
suggests  these  fish  are  distinct  from 
Puget  Sound  or  Strait  of  Georgia  fish. 

Genetic,  ecological,  and  life-history 
information  were  the  primary  factors 
used  to  identify  this  ESU. 
Environmental  characteristics  that  may 
be  important  to  chum  salmon  (e.g., 
water  temperature,  and  amount  and 
timing  of  precipitation)  generally  show 
a  strong  north-south  trend,  but  no 
important  differences  were  identified 
between  Washington  and  British 
Columbia  populations.  An  east-west 
gradient  separating  Olympic  Peninsula 
populations  from  those  to  the  east  was 
considered  to  be  more  important  for 
evaluating  chum  salmon  populations. 

Chum  salmon  populations  within  this 
ESU  exhibit  considerable  diversity  in 
life-history  features.  For  example, 
although  the  majority  of  populations  in 
this  ESU  are  considered  to  be  fall-run 
stocks  (spawning  from  October  to 
January),  four  summer-run  (spawning 
from  September  to  November)  and  two 
winter-run  (spawning  from  January  to 
March)  stocks  are  recognized  by  state 
«-and  tribal  biologists  in  southern  Puget 
Sound.  Summer  chum  salmon  in 
southern  Puget  Sound  are  genetically 
much  more  similar  to  Puget  Sound  fall 
chum  salmon  than  to  any  other  summer- 
run  populations  in  Hood  Canal  and  in 
the  Strait  of  Juan  de  Fuca.  These  data 
suggest  relatively  weak  isolation 


between  summer-  and  fall-run  chum 
salmon  in  southern  Puget  Sound  and/or 
a  relatively  recent  divergence  of  the  two 
forms.  Reproductive  isolation  of  the 
Nisqually  River  and  Chambers  Creek 
winter-run  populations,  which  are  the 
only  populations  in  the  ESU  whose 
spawning  continues  past  January,  may 
be  somewhat  stronger. 

The  Nisqually  and  Puyallup  Rivers 
are  also  unique  in  southern  Puget  Sound 
because  their  headwaters  are  fed  by 
glaciers  on  Mount  Rainier,  giving  the 
rivers  different  characteristics  than 
other  regional  river  systems.  The 
Nisqually  population  is  also  one  of  the 
more  genetically  distinctive  chum 
salmon  populations  in  Puget  Sound. 
However,  the  genetic  differences  are  not 
large  in  an  absolute  sense,  and  the 
majority  of  the  BRT  felt  that  the. 
distinctiveness  of  the  winter-run 
populations  was  not  sufficient  to 
designate  these  populations  a  separate 
ESU.  Rather,  the  team  concluded  that 
these  populations,  along  with  the 
summer-run  populations  in  southern 
Puget  Sound,  reflect  patterns  of 
diversity  within  a  relatively  large  and 
complex  ESU. 

(2)  Hood  Canal  Summer-Run  ESU 

'     This  ESU  includes  summer-run  chum 
salmon  populations  in  Hood  Canal  in 
Puget  Sound  and  in  Discovery  and 
Sequim  Bays  on  the  Strait  of  Juan  de 
Fuca.  It  may  also  include  summer-run 
fish  in  the  Dungeness  River,  but  the 
existence  of  that  run  is  uncertain. 
Distinctive  life-history  and  genetic  traits 
were  the  most  important  factors  in 
identifying  this  ESU. 

Hood  Canal  summer-run  chum 
salmon  are  defined  in  the  Salmon  and 
Steelhead  Stock  Inventory  or  "SASSI" 
(WDF  et  al.,  1993)  as  fish  that  spawn 
from  mid-September  to  mid-October. 
Fall-run  chum  salmon  are  defined  as 
fish  that  spawn  from  November  through 
December  or  January.  Run  timing  data 
from  as  early  as  1913  indicated  temporal 
separation  between  summer  and  fall 
chum  salmon  In  Hood  Canal,  and  recent 
spawning  surveys  show  that  this 
temporal  separation  still  exists.  Genetic 
data  indicate  strong  and  long-standing 
reproductive  isolation  between  chum 
salmon  in  this  ESU  and  other  chum 
salmon  populations  in  the  United  States 
and  British  Columbia.  Hood  Canal  is 
also  geographically  separated  from  other 
areas  of  Puget  Sound,  the  Strait  of 
Georgia,  and  the  Pacific  Coast. 

In  general,  summer-run  chum  salmon 
are  most  abundant  in  the  northern  part 
of  the  species'  range,  where  they  spawn 
in  the  mainstems  of  rivers.  Farther 
south,  water  temperatures  and  stream 
flows  during  late  summer  and  early  fall 
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become  unfavorable  for  salmonids. 
These  conditions  do  not  improve  until 
the  arrival  of  fell  rains  in  late  October/ 
November.  Presumably  for  these 
reasons,  few  summer  dium  populations 
are  recognized  south  of  northern  British 
Ck>lumbia.  Ecologically,  summer-nm 
chum  salmon  populations  from 
Washington  must  retiim  to  fresh  water 
and  spawn  during  periods  of  peak  high 
water  temperature,  suggesting  an 
adaptation  to  spedahzed  environmental 
conditions  that  allow  this  Ufe-history 
strategy  to  persist  in  an  otherwise 
inhospitable  envimunent.  The  BRT 
concluded,  therefore,  that  these 
popxilations  contribute  substantially  to 
the  ecological/genetic  diversity  of  the 
species  as  a  whole. 

Some  chum  salmon  populations  in 
thePuMt  Sound/Strait  of  Georgia  ESU. 
which  has  four  recognized  summer-run 
papulations  and  two  recognized  winter- 
run  populations,  also  exhibit  unusual 
run  timing.  However,  allozyme  data 
indicate  that  these  populations  are 
genetically  closely  linked  to  nearby  foil- 
run  peculations.  Therefore,  variati<m  in 
run  timing  has  presumably  evolved 
mrae  than  once  in  the  southern  part  of 
the  spedes'  range.  Genetic  data  indicate 
that  summer-run  populations  from 
Hood  Canal  and  the  Strait  of  Juan  de 
Fuca  are  part  of  a  much  more  ancient 
lineage  than  summer-run  chum  salm(Mi 
in  sottthem  Puget  Sound. 

(3)  Pacific  Coast  ESU 

This  ESU  includes  all  natural  chum 
salmon  populations  from  the  Pacific 
coasts  of  Washington  and  Oregon,  as 
well  as  populations  in  the  Strait  of  Juan 
de  Fuca  west  of  the  Elwha  Rivor.  This 
ESU  is  defined  primarily  on  the  basis  of 
life-histcuy  and  genetic  information. 
Allozyme  data  show  that  coastal 
populistions  form  a  cohwent  group  that 
show  consistent  differences  between 
other  &ll-run  populations  in 
Washingtcm  and  British  Columbia. 
Geographically,  populations  in  this  ESU 
are  also  isolated  from  most  populations 
in  the  Puget  Sound/Strait  of  Georgia  and 
Columbia  River  ESUs. 

Ecologically,  the  western  Olympic 
Pniinsula  and  coastal  areas  inhabited  by 
chum  salmon  6x>m  this  ESU  experience 
a  more  severe  drdught  in  late  summer 
and  are  far  wetter  during  the  winter 
than  areas  in  the  Puget  Sound/Strait  of 
Georgia  legicm.  All  dntm  salmon 
populations  in  this  ESU  are  ccosidered 
to  include  fall-run  fish.  Some  Oregon 
popuhtions  are  the  only  known 
locatioiis  to  which  2-year-old  adult  fall 
chum  salmon  consistently  return  with 
any  appreciable  frequency. 

Chum  salmon  &t>m  this  ESU  cover  a 
large  and  diverse  geographic  area  (from 


the  Strait  of  Juan  de  Fuca  to  at  least 
southern  Oregon),  and  the  historical 
ESU  may  have  extended  to  the  recorded 
extreme  limit  of  the  species'  distribution 
near  Monterey,  CaUfomia.  Many  BRT 
members  thought  that  multiple  ESUs  of 
chum  salmon  may  exist  in  this  area,  but 
a  more  detailed  evaluation  was 
hampered  by  a  scarcity  of  biological 
information  of  all  types.  It  is  possible 
that  many  reports  of  chum  salmon  in 
Cahfomia  and  southern  Oregon  do  not 
represent  permanent  spawning 
populations,  but  rather  episocUc 
colonization  from  northern  populations. 
Even  if  this  is  the -case,  however,  it  is 
not  clear  where  the  southern  limit  for 
permanent  natural  populations  occurs. 

There  was  consictorable  discussion  by 
the  BRT  regarding  the  boimdary 
between  this  ESU  and  the  Puget  Sound/ 
Strait  of  Georgia  ESU,  particularly  with 
respect  to  fall  chum  salmon  in  the 
Dungeness  and  Elwha  Rivers.  Genetic 
data  for  these  two  populations  are 
ambiguous  (Elwha—because  of  hatchery 
stockLig)  or  ncmexistent  (Dungeness), 
and  run  timing  is  also  lai^ly 
uninformative  regarding  the  affinities  of 
these  two  populati(ms.  Althou^  coastal 
popufaticms  generally  return  and  spawn 
slighUy  eariier  than  those  in  Puget 
Sound,  there  is  Uttie  differmce  in  run 
timing  between  Puget  Sound  and  Strait 
of  Juan  de  Fuca  populations,  llie 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  (Phelps  et  ai..  1995) 
considers  the  Dungmess  and  Elwha 
River  populations  to  be  affiliated  with 
Strait  of  Juan  de  Fuca  populations  to  the 
west,  primarily  because  of  their 
geographic  separation  from  inner  Puget 
Sound  fall-run  populations.  However, 
the  transition  to  the  wetter,  coastal 
climate  occurs  west  of  the  Elwha  and 
Dungeness  Rivers  on  the  Olympic 
Peninsula.  After  careful  considwation  of 
these  factors,  the  BRT  coiKduded  that, 
based  on  available  information,  fail 
chum  salmon  from  the  Dungeness  and 
Elwha  Rivers  should  be  considered  part 
of  the  Puget  Sound/Strait  of  Georgia 
ESU. 

(4)  Columbia  River  ESU 

The  BRT  concluded  that,  historically, 
at  leest  one  ESU  of  dmm  salmon 
occurred  in  the  Coliunbia  River. 
Ecologically,  Colimibia  River  tributaries 
differ  in  sevwal  respects  from  most 
coastal  drainages.  Genetic  data  are 
available  cmly  far  two  small  Columbia 
River  populaticms,  which  difier 
substantially  from  each  other  as  well  as 
from  all  other  samples  examined  to 
date. 

Historically,  chum  salmon  were 
abundant  in  the  lower  reaches  of  the 
Columbia  River  and  may  have  spawned 


as  far  upstream  as  the  Walla  Walla  River 
(over  500  km  inland).  Today  only 
remnant  chum  salmon  populations 
exist,  all  in  the  lower  Colimibia  River. 
They  are  few  in  number,  low  in 
abundance,  and  of  imcertain  stocking 
history. 

The  question  of  the  extent  of  the 
Columbia  River  ESU  along  the 
Washington  and  Oregon  coasts 
prompted  consideni>le  debate  within 
the  BRT.  The  BRT  concluded  that,  based 
upon  the  genetic  and  ecological  data 
available,  chum  salmon  in  the  Colmnbia 
River  were  different  enough  from  other 
populations  in  nearby  coastal  river 
systems  (e.g..  Willapa  Bay,  Oays 
Harbor,  Nehalem  River,  and  Tillamook 
River)  that  the  Columbia  River  ESU 
should  extend  only  to  the  mouth  of  the 
river. 

Sutns  of  Cham  Safanon  ESUs 

The  ESA  defines  the  term 
"endangered  species"  as  "any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range."  The  term  "threatened 
species"  is  defined  as  "any  species 
which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range."  NMFS 
considers  a  variety  of  infbnnatioo  in 
evaluating  the  level  of  risk  faced  by  an 
ESU.  Important  considerations  include 
the  followring:  (1)  Absolute  numbers  of 
fish  and  their  spatial  and  temporal 
distributions;  (2)  current  abundance  in 
relation  to  historical  abundance  and 
carrying  capacity  of  the  habitat;  (3) 
trends  in  abundance,  based  on  inctices 
such  as  dam  or  redd  counts  or  on 
estimates  of  spawner-recruit  ratios;  (4) 
natural  and  human-influenced  factora 
that  cause  variability  in  survival  and 
abundance;  (5)  possible  threats  to 
genetic  integrity  (e.g.,  selective  fisheries 
and  interacti(ms  between  hatchery  and 
natural  fish);  and  (6)  recent  events  (e.g.. 
a  drought  or  a  diange  in  management) 
that  have  predictabfe  short-term 
consequences  for  abundance  of  the  ESU. 
Additional  risk  factors,  sucii  as  ri»wmiw> 
prevalffiioe  or  diai^es  in  Ufa-history 
traits,  may  also  be  consdered  in 
evaluating  risk  to  populations.  Aspects 
of  several  of  these  risk  consideratiODS 
are  common  to  all  four  chum  salnKm 
ESUs  and  described  in  greater  detail  in 
NMFS'  status  review.  After  evaluating 
patterns  of  abundance  and  other  risk 
factora  for  chum  salmon  frmn  these  four 
ESUs,  the  BRT  reached  the  folkming 
conclusions: 

(1)  Puget  Sound/Strait  of  Georgia  ESU 

The  Puget  Sound/Streit  of  Georgia 
ESU  of  chum  salmon  encompasses 
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much  diversity  in  life  history  and 
includes  summer,  fall,  and  winter  runs 
of  chum  salmon.  WDF  et  al.  (1993) 
identified  38  stocks  with  sufficient  data 
to  calculate  trends  in  escapement  within 
the  area  encompassed  by  this  ESU:  10 
had  negative  trends  and  23  had  positive 
trends.  All  of  the  statistically  significant 
trends  (P  <  0.05)  were  positive,  and  the 
slopes  of  many  negative  trends  were 
close  to  zero.  The  sum  of  the  recent  5- 
year  geometric  means  of  these 
escapement  trends,  which  are  not 
exhaustive,  indicate  a  recent  average 
escapement  of  more  than  300.000 
natural  spawners  for  the  ESU  as  a 
whole. 

Commercial  harvest  of  chum  salmon 
has  been  increasing  since  the  early 
1970s  throughout  the  State  of 
Washington,  and  the  majority  of  this 
harvest  has  been  from  the  Puget  Sound/ 
Strait  of  Georgia  ESU.  The  recent 
average  chum  salmon  harvest  from 
Puget  Sound  (1988-1992)  was  1.185 
million  fish  (WDFW.  1995).  This 
suggests  a  total  abundance  of  about  1.5 
million  adult  chum  salmon.  This 
increasing  harvest,  coupled  with 
generally  increasing  trends  in  spawning 
escapement,  provides  compelling 
evidence  that  chum  salmon  are 
abundant  and  have  been  increasing  in 
abundance  in  recent  years  within  this 

ESU. 

While  most  populations  in  this  ESU 
appear  to  be  healthy  and  increasing  in 
abundance,  there  appears  to  be  a 
potential  for  loss  of  genetic  diversity 
within  this  ESU,  especially  in 
populations  that  display  the  most 
unique  life  histories.  For  example,  four 
summer-run  stocks  were  identified  by 
WDF  et  al.  (1993).  Of  these  four,  one 
was  classified  as  extinct,  two  were  of 
mixed  production,  and  all  were 
relatively  small.  Of  the  three  extant 
stocks.  Blackjack  Creek  has  a  5-year 
geometric  mean  spawning  escapement 
of  524;  Case  Inlet  has  4,570;  and 
Hammersley  Inlet  has  7,728,  with  about 
40.000  total  summer  chum  salmon 
spawners  in  southern  Puget  Sound 
estimated  in  1994.  The  latter  two  stocks 
had  hatchery  supplementation  programs 
that  were  major  contributors  to  the  runs 
until  they  were  discontinued  in  1992 
(WDF  et  al.,  1993).  The  last  brood  year 
produced  by  these  hatchery  programs 
(1991  brood  year)  returned  as  adults  at 
age  4  in  1995  and  age  5  in  1996.  While 
all  three  populations  appear  to  be  stable 
or  increasing,  they  represent  a  small 
fraction  of  the  ESU.  The  winter-run  life 
history  is  represented  by  only  two 
stocks.  The  Chambers  Creek  stock  is 
increasing  in  abundance,  and  the 
Nisqually  River  stock  is  a  relatively 
large  run  with  a  5-year  geometric  mean 


escapement  of  more  than  16,000 
spawners.  Both  stocks  are  classified  as 
wild  production. 

The  BRT  concluded  that  this  ESU  is 
not  presently  at  risk  of  extinction  nor  is 
likely  to  become  endangered  in  the 
foreseeablB  future  throughout  all  or  a 
significant  portion  of  its  range.  Current 
abundance  is  at  or  near  historical  levels, 
with  a  total  run  size  averaging  more 
than  one  million  fish  annually  in  the 
past  5  years.  The  majority  of 
populations  within  this  ESU  have  stable 
or  increasing  population  trends,  and  all 
populations  with  statistically  significant 
trends  are  increasing.  However,  the  BRT 
expressed  concern  tiliat  the  summer-nm 
populations  in  this  ESU  spawn  in 
relatively  small,  localized  areas  and, 
therefore,  are  intrinsically  vulnerable  to 
habitat  degradation  and  demographic  or 
environmental  fluctuations.  Concern 
was  also  expressed  about  effects  on 
natural  populations  of  the  high  level  of 
hatchery  production  of  fall  chum 
salmon  in  the  southern  part  of  Puget 
Sound  and  Hood  Canal  and  about  the 
high  representation  of  non-native  stocks 
in  the  ancestry  of  hatchery  stocks 
throughout  this  ESU.  The  BRT  was  also 
concerned  that,  although  the  Nisqually 
River  winter-run  population  is  fairly 
large  and  apparently  stable,  the 
Chambers  Creek  population  is  much 
smaller  and  spawns  in  a  restricted  area. 
Conservation  of  populations  with  all 
three  recognized  run  timing 
characteristics  is  important  to 
maintaining  diversity  within  this  ESU. 

(2)  Hood  Canal  Summer-Run  ESU 

Analysis  of  biological  information  for 
the  Hood  Canal  summer-rim  chum 
salmon  ESU  was  more  extensive  than 
that  for  other  ESUs.  This  extended 
analysis  reflects  the  deliberations  of  the 
BRT  in  considering  the  dynamic 
changes  in  summer-run  chum  salmon 
abundance  that  have  occurred  in  this 
ESU  over  the  i>ast  several  years. 

Although  summer-run  chum  salmon 
in  this  ESU  have  experienced  a  steady 
decline  over  the  past  30  years, 
escapement  in  1995-96  increased 
dramatically  in  some  streams.  Spawning 
escapement  of  summer-run  chum 
salmon  in  Hood  Canal  (excluding  the 
Union  River)  numbered  over  40,000  fish 
in  1968.  but  was  reduced  to  only  173 
fish  in  1969  (WDF  et  al..  1993).  In  1991, 
only  7  of  12  streams  that  historically 
contained  spawning  runs  of  summer 
chum  salmon  still  had  escapements 
(Cook-Tabor,  1994;  WDFW,  1996).  Then 
in  1995-96.  escapement  increased  to 
more  than  21.000  fish  in  northern  Hood 
Canal,  the  largest  return  in  more  than  20 
years  (WDFW,  1996).  These  increases  in 
escapement  were  observed  primarily  in 


rivers  on  the  west  side  of  Hood  Canal, 
with  the  largest  increase  occurring  in 
the  Big  Quilcene  River  where  the  U.S. 
Fish  and  Wildlife  Service  (USFWS)  has 
been  conducting  an  enhancement 
program  starting  with  the  1992  brood 
year.  Streams  on  the  east  side  of  Hood 
Canal  continued  to  have  either  no 
returning  adults  (Big  Beef  Creek, 
Anderson  Creek,  and  the  Dewatto  River) 
or  no  increases  in  escapement  (Tahuya 
and  Union  Rivers). 

Summer  runs  of  chum  salmon  in  the 
Strait  of  Juan  de  Fuca  (Snow  and 
Salmon  Creeks  in  Discovery  Bay  and 
Jimmycomelaitely  Creek  in  Sequim  Bay) 
are  also  part  of  this  ESU.  While  these 
populations  did  not  demonstrate  the 
m^^d  declining  trend  that  has 
characterized  the  summer-run 
populations  in  Hood  Canal  in  recent 
years,  they  are  at  very  low  population 
levels.  Further,  though  escapement  of 
summer-run  chum  salmon  to  Salmon 
Creek  increased  in  1996,  the  other  two 
populations  in  the  Strait  of  Juan  de  Fuca 
did  not  show  similar  increases,  and  the 
overall  trend  in  the  Strait  populations 
was  one  of  continued  decline.  WDF  et 
al.  (1993)  considered  the  Discovery  Bay 
population  to  be  critical  and  the  Sequim 
Bay  population  to  be  depressed. 

In  1994,  when  petitions  were  filed 
with  NMFS  to  list  summer  chum 
salmon  in  Hood  Canal,  of  12  streams  in 
Hood  Canal  identified  by  the  petitioners 
as  recently  supporting  spawming 
populations  of  summer  chum  salmon,  5 
may  already  have  become  extinct,  6  of 
the  remaining  7  showed  strong 
downward  trends  in  abundance,  and  all 
were  at  low  levels  of  abundance.  The 
populations  in  Discovery  Bay  and 
Sequim  Bay  were  also  at  low  levels  of 
abundance,  with  declining  trends. 
Threats  to  the  continued  existence  of 
these  populations  include  degradation 
of  spawning  habitat,  low  water  flows, 
and  incidental  harvest  in  salmon 
fisheries  in  the  Strait  of  Juan  de  Fuca 
and  coho  salmon  fisheries  in  Hood 
Canal. 

In  1995  and  1996,  new  information 
was  supplied  by  the  WDFW  (1996)  and 
by  USFWS  (1996)  that  demonstrated 
substantial  increases  of  returning 
summer  chum  to  some  streams.  Several 
factors  may  have  contributed  to  the 
dramatic  increase  in  abundance.  These 
include  hatchery  supplementation, 
■  reduction  in  harvest  rate,  increase  in 
marine  survival,  and  improvements  in 
freshwater  habitat.  Information  relevant 
to  these  factors  were  critically  reviewed 
by  the  BRT  and  are  discussed  in  detail 
in  the  status  review. 

A  hatchery  program  initiated  in  1992 
at  the  Quilcene  National  Fish  Hatchery 
was  at  least  partially  responsible  for 
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adult  returns  to  the  Quilcene  River 
system,  but  it  appears  that  1996 
spawners  returning  to  other  streams  in 
Hood  Canal  were  primarily  (and 
perhaps  entirely]  the  result  of  natural 
production.  These  streams  (e.g.,  the 
Ehickabush,  Hamma  Hamma,  and 
Dosewallips)  have  thus  demonstrated 
considerable  resilience  in  rebounding 
dramatically  from  very  depressed  levels 
of  abundance  in  recent  years. 

The  rapid  increase  of  summer-run 
populations  in  northern  Hood  Canal 
following  the  reduction  in  incidental 
harvest  in  1991  and  1992  is 
considerably  more  encouraging  than  the 
lack  of  response  of  Columbia  River  and 
Tillamook  Bay  populations  even  though 
directed  fisheries  were  eliminated  in 
those  areas  many  years  ago. 

Concerns  remain,  however,  about  the 
overall  health  of  this  ESU.  First,  the 
population  increases  were  limited  in 
geographic  extent,  ocouring  only  in 
streams  on  the  west  side  of  Hood  Canal. 
Several  streams  on  the  eastern  side  of 
Hood  Canal  continue  to  have  no 
spawners  at  all,  and  even  retxuiis  to  the 
Union  River  were  down  in  1996.  Union 
River,  located  at  the  southeastern  end  of 
the  Canal,  was  classified  as  a  healthy 
stock  by  WDFW  in  the  SASSI  report.  In 
the  Strait  of  Juan  de  Fuca  portion  of  this 
ESU.  only  one  of  three  creeks  that  have 
recently  contained  summer  chum 
salmon  runs  showed  an  increase  in 
adult  returns  in  1996. 

Second,  the  strong  returns  to  the  west- 
side  streams  were  the  result  of  a  single 
strong  year  class  (1992),  which  returned 
as  3-year-old  fish  in  1995  and  as  4-year- 
old  fish  in  1996.  In  contrast,  the 
declines  in  most  of  these  popiilations 
have  been  severe  and  have  spanned  two 
decades.  Coastwide,  many  chum  salmon 
populations  had  unusually  large  returns 
in  1995  and  1996,  but  there  is  no 
indication  from  the  historical  record  to 
suggest  that  such  high  productivity  can 
be  sustained.  In  addition,  in  this  ESU, 
summer  chum  salmon  populations  have 
shown  a  great  deal  of  variability  in 
productivity  and  run  size  in  recent 
years,  and  this  extreme  variability  can 
itself  be  a  significant  risk  factor. 

Third,  greatly  reduced  incidental 
harvest  rates  in  recent  years  probably 
contributed  to  the  increased  abundance 
in  west-side  Hood  Canal  streams. 
However,  these  reductions  have  been 
implemented  because  of  greatly  reduced 
abundances  of  the  target  species  (coho 
salmon),  rather  than  as  a  conservation 
measure  for  summer  chum  salmon.  If 
coho  salmon  in  the  area  rebound  and 
fishery  management  policies  are  not 
implemented  to  protect  summer-run 
chiun  salmon,  these  populations  would 


again  face  high  levels  of  incidental 
harvest. 

Although  the  BRT  agreed  that  the 
1995-96  data  on  summer  chum  salmon 
from  this  ESU  provide  a  more 
encouraging  picture  than  was  the  case 
in  1994,  most  members  thought  that  this 
ESU  was  still  at  significant  risk  of 
extinction.  A  major  factor  in  this 
conclusion  was  that,  in  spite  of  strong 
returns  to  some  streams,  summer  chum 
salmon  were  either  extinct  or  at  very 
low  abundance  in  more  than  half  of  the 
streams  in  this  ESU  that  historically 
supported  summer-run  populations.  A 
minority  of  the  BRT  thought  that  the 
new  data  indicated  somewhat  less  risk 
of  extinction  but  that  the  ESU  was  still 
likely  to  become  endangered  in  the 
foreseeable  future.  Only  one  member 
thought  that  the  large  retiuns  to  some 
Hood  Canal  streams  indicated  that  this 
ESU  as  a  whole  was  not  at  significant 
extinction  risk. 

Subsequent  to  the  BRTs  assessment, 
WDFW  submitted  additional 
escapement  data  for  this  ESU.  Although 
the  BRT  was  imable  to  formally  evaluate 
this  information,  NMFS  did  consider  it 
an  important  factor  in  discerning  the 
level  of  risk  faced  by  this  ESU.  "Hiese 
data  indicate  that  1997  returns  of  Hood 
Cadal  simuner-nm  chum  salmon 
numbered  approximately  9,500  fish  and 
that  pre-seascm  estimates  for  1998  could 
be  even  greater  (WDFW,  1997).  While 
this  information  is  preliminary,  it 
indicates  that  some  populations  in  this 
ESU  have  seen  a  significant  and 
continued  rebound  from  historic  lows 
while  others  (notably  streams  from 
eastern  Hood  Canal)  remain  seriously 
depressed  or  extinct. 

(3)  Pacific  Coast  ESU 

The  Pacific  Coast  ESU  of  chum 
salmon  includes  a  broad  geographic 
range  over  the  coastal  regions  of  three 
states,  and  data  on  chum  salmon  in  the 
ESU  have  been  collected  from  several 
tribal,  state,  and  Federal  agencies. 
Consequently,  the  types  of  data 
collected  vary  considerably.  On  the 
Strait  of  Juan  de  Fuca,  spawning 
escapement  estimates  are  available  only 
for  Deep  Creek  and  the  Pysht  River. 
Tribal  harvest  data  are  the  only  data 
available  for  coastal  rivers  (Hi  the 
Olympic  Peninsula.  Tribal  harvests  of 
chum  salmon  on  the  coast  of  the 
Olympic  Peninsula  generally  decUned 
prior  to  the  mid-1960s  and  have  been 
relatively  stable  at  lower  levels  since 
then.  On  the  Quinault  River,  these 
estimates  of  tribal  chum  salmon  harvest 
have  been  converted  to  run  size  and 
escapement,  using  information  fixim  the 
hatchery  coho  saLoion  fishery  on  the 
Quinault  River.  Escapement  estimates  in 


Grays  Harbor  and  Willapa  Bay  are 
available  for  individual  stocks.  The 
spawning  escapements  for  these 
populations  show  no  strong  recent 
trends  in  the  more  abundant 
populations  but  generally  appear  to  be 
increasing.  These  trend  data  are  far  from 
exhaustive,  but  indicate  about  35,000 
spaMmers  as  a  lower  bound  on  the 
escapement  of  chiun  salmon  cm  the 
Washington  coast.  The  harvest  of  chum 
salmon  from  coastal  fisheries  combined 
has  averaged  96,000  fish  per  year  from 
1988  to  1992  (WDFW.  1995).  This 
suggests  an  abundance  level  that  is  an 
order  of  magnitude  smaller  for  the 
Washington  coastal  portion  of  this  ESU 
than  it  is  for  the  Puget  Sound/Strait  of 
Georgia  ESU.  but  is  still  on  the  order  of 
150,000  adults. 

Few  data  are  available  on  chum 
salmon  south  of  the  Columbia  River. 
Tillamook  Bay  is  the  southernmost 
location  that  supported  substantial 
chum  salmon  harvests  in  recent  times. 
Intermittent  historical  landing  data  are 
available  for  Oregon  rivers  forther  south. 
In  response  to  declines  of  the  runs  in 
Tillamook  Bay,  Oregon  closed  the 
commercial  fishery  for  chum  salmon  in 
1962.  Though  the  connection  between 
estimates  ofabundance  bom  spawnw 
surveys  and  actual  spawner  abundance 
is  somewhat  tenuous,  there  has  been  no 
substantial  increase  in  the  number  of 
spawners  in  stream  surveys  since  the 
hah  of  commercial  fishing.  Spawner 
surveys  in  the  Tillamook  District  show 
substantial  year-to-year  variability  with 
little  correspondence  of  the  variability 
among  individual  spawner  surveys. 
Estimates  of  total  escapement  to  the 
Tillamook  Bay  have  been  relatively 
stable  since  the  end  of  the  commercial 
fishery  in  1962,  with  a  geometric  mean 
of  12,500  spawners  for  the  period  from 
1987  to  1991.  Whiskey  Cre^  in  Netarts 
Bay  also  shows  no  clear  trend  in 
spawner  counts,  although  this 
population  is  supplemented  with 
hatchery  fish. 

The  BRT  concluded  that  this  ESU  is 
not  presently  at  risk  of  extinction  nor  is 
likely  to  become  endangered  in  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  An 
important  factor  in  this  conclusion  was 
the  abundance  of  natural  populations  in 
Grays  Harbor  and  Willap>a  Bay,  which 
presently  have  escapements  of  tens  of 
thousands  of  adults  per  year.  Elsewhere 
on  the  Olympic  Peninsula,  available 
data  suggest  that  populations  are 
depressed  from  historic  levels  but 
relatively  stable.  Populations  in  the 
Tillamook  District,  the  major  chum 
salmon-producing  area  on  the  Oregon 
coast,  are  also  at  much  lower  abundance 
than  they  were  historically,  with  no 
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apparent  trends  in  abundance.  The 
primary  cause  of  the  depressed  status  of 
Oregon  coastal  populations  appears  to 
be  habitat  degradation. 

Although  there  has  been  considerable 
hatchery  enhancement  in  some  areas 
and  some  transfer  of  stocks  within  this 
ESU,  overall  hatchery  production  has 
been  relatively  minor  compared  with 
natural  production,  and  hatchery 
programs  have  primarily  used  fish  from 
local  populations.  On  the  Oregon  coast, 
both  public  and  private  chum  salmon 
hatcheries  were  phased  out  by  1990, 
and  all  current  chum  salmon  production 
in  this  area  is  natural. 

The  BRT  identified  some  areas  of 
concern  for  the  status  of  this  ESU. 
Neither  the  historical  nor  the  present 
southern  limit  of  distribution  and 
spawning  of  chum  salmon  is  known 
with  certainty.  Thus,  it  is  unclear 
whether  the  geographic  range  has  been 
reduced.  Tillamook  Bay  populations 
appear  to  be  stable  at  low  abundance. 
The  Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  has  recently  increased 
monitoring  efforts  for  chum  salmon  on 
the  remainder  of  the  Oregon  coast,  but 
at  present  the  time  series  is  too  short  to 
provide  much  insight  into  trends  in 
abundance.  Although  populations  from 
the  northern  Washington  coast  and  the 
Strait  of  Juan  de  Fuca  do  not  appear  to 
be  at  critically  low  levels,  their 
generally  depressed  status  is  also  a 
concern  and  should  be  monitored. 
Finally,  more  definitive  information 
about  the  relationship  between  hatchery 
and  natural  fish  in  Willapa  Bay  and 
Grays  Harbor  tributaries  would  allow  a 
more  comprehensive  evaluation  of  the 
viability  of  natural  populations  in  these 
areas. 

(4)  Columbia  River  ESU 

The  Columbia  River  historically 
contained  large  runs  of  chum  salmon 
that  supported  a  substantial  commercial 
fishery  in  the  first  half  of  this  century. 
These  landings  represented  a  harvest  of 
more  than  500,000  chum  salmon  in 
some  years.  There  are  presently  neither 
recreational  nor  directed  commercial 
fisheries  for  chum  salmon  in  the 
Columbia  River,  although  some  chum 
salmon  are  taken  incidentally  in  the  gill- 
net  fisheries  for  coho  and  chinook 
salmon,  and  there  has  been  minor 
recreational  harvest  in  some  tributaries 
(WDF  et  al.,  1993).  WDF  et  al.  (1993) 
monitored  returns  of  chum  salmon  to 
three  streams  in  the  Columbia  River  and 
suggested  that  there  may  be  a  few 
thousand,  perhaps  up  to  10,000,  chum 
salmon  spawning  annually  in  the 
Columbia  River  basin.  Kostow  (1995) 
identified  23  spawning  populations  on 
the  Oregon  side  of  the  Columbia  River 


but  provided  no  estimates  of  the  number 
of  spawners  in  these  populations. 

An  estimate  of  the  minimal  run  size 
for  chum  salmon  returning  to  both  the 
Oregon  and  Washington  sides  of  the 
Columbia  River  has  been  calculated  by 
summing  harvest,  spawner  surveys, 
Bonneville  Dam  counts,  and  returns  to 
the  Sea  Resources  Hatchery  on  the 
Chinook  River  in  Washington  (ODFW 
and  WDFW.  1995).  This  suggests  that 
the  chum  salmon  run  size  in  the 
Columbia  River  has  been  relatively 
stable  since  the  run  collapsed  in  the 
mid-1950s.  The  minimal  run  size  in 
1995  was  1,500  adult  fish. 

The  BRT  concluded  that  the  Columbia 
River  ESU  was  presently  at  significant 
risk,  but  team  members  were  divided  in 
their  opinions  of  the  severity  of  that 
risk.  Historically,  the  Columbia  River 
contained  chum  salmon  populations 
that  supported  annual  harvests  of 
hundreds  of  thousands  of  fish.  Current 
abundance  is  probably  less  than  1 
percent  of  historical  levels,  and  the  ESU 
has  undoubtedly  lost  some  (perhaps 
much)  of  its  original  genetic  diversity. 
Presently,  only  three  chum  salmon 
populations,  all  relatively  small  and  all 
in  Washington,  are  recognized  and 
monitored  in  the  Columbia  River  (Grays 
River,  Hardy  and  Hamilton  Creeks). 
Each  of  these  populations  may  have 
been  influenced  by  hatchery  programs 
and/or  by  introduced  stocks,  but 
information  on  hatchery-wild 
interactions  is  unavailable. 

Although  current  abundance  is  only  a 
small  fraction  of  historical  levels,  and 
much  of  the  original  inter-populational 
diversity  has  presumably  been  lost,  the 
total  spawning  run  of  chum  salmon  to 
the  Columbia  River  has  been  relatively 
stable  since  the  mid  1950s,  and  total 
natural  escapement  for  the  ESU  is 
probably  at  least  several  thousand  fish 
per  year.  Taking  all  of  these  factors  into 
consideration,  about  half  of  the  BRT 
members  concluded  that  this  ESU  was 
at  significant  risk  of  extinction;  the 
remainder  concluded  that  the  short-term 
extinction  risk  was  not  as  high,  but  that 
the  ESU  wa^  at  risk  of  becoming 
endangered. 

Existing  Protective  Efforts 

Under  section  4(b)(1)(A)  of  the  ESA, 
the  Secretary  of  Commerce  is  required 
to  make  listing  determinations  solely  on 
the  basis  of  the  best  scientific  and 
commercial  data  available  and  after 
taking  into  account  efforts  being  made 
to  protect  a  species.  Under  section 
4(a)(1)(D)  of  the  ESA.  the  Secretary  must 
also  evaluate,  among  other  things, 
existing  regulatory  mechanisms.  During 
the  status  review  for  west  coast  chum 
salmon  and  for  other  salmonids,  NMFS 


reviewed  protective  efforts  ranging  in 
scope  from  regional  strategies  to  local  . 
watershed  initiatives.  N^IFS  has 
summarized  some  of  the  major  efforts  in 
a  document  entitled  "Steelhead 
Conservation  Efforts:  A  Supplement  to 
the  Notice  of  Determination  for  West 
Coast  Steelhead  under  the  Endangered 
Species  Act."  Many  of  these  efforts  also 
have  significant  potential  for  promoting 
the  conservation  of  west  coast  chum 
salmon.  This  document  is  available 
upon  request  (see  ADDRESSES).  Some 
of  the  principal  efforts  within  the  range 
of  ESUs  considered  "at  risk"  by  the 
NMFS  BRT  (i.e.,  Hood  Canal  summer- 
run  and  Colun^ia  River  ESUs)  are 
described  briefly  below. 

Northwest  Forest  Plan— The 
Northwest  Forest  Plan  (NFP)  is  a 
Federal  interagency  cooperative 
program,  documented  in  the  Record  of 
Decision  for  Amendments  to  U.S.  Forest 
Service  (USPS)  and  Bureau  of  Land 
Management  (BLM)  Plaiming 
Documents  Within  the  Range  of  the 
Spotted  Owl,  which  was  signed  and 
implemented  in  April  1994.  The  NFP 
represents  a  coordinated  ecosystem 
management  strategy  for  Federal  lands 
administered  by  the  USPS  and  BLM 
within  the  range  of  the  Northern  spotted 
owl  (which  overlaps  considerably  with 
the  range  of  chum  salmon).  The  NFP 
region-wide  management  direction 
either  amended  or  was  incorporated 
into  approximately  26  land  and  resource 
management  plans  (LRMPs)  and  two 
regional  guides. 

The  most  significant  element  of  the 
NFP  for  anadromous  fish  is  its  Aquatic 
Conservation  Strategy  (ACS),  a  regional- 
scale  aquatic  ecosystem  conservation 
strategy  that  includes  (1)  special  land 
allocations  (such  as  key  watersheds, 
riparian  reserves,  and  late-successional 
reserves)  to  provide  aquatic  habitat 
refugia;  (2)  special  requirements  for 
project  planning  and  design  in  the  form 
of  standards  and  guidelines;  and  (3)  new 
watershed  analysis,  watershed 
restoration,  and  monitoring  processes. 
These  ACS  components  collectively 
ensure  that  Federal  land  management 
actions  achieve  a  set  of  nine  ACS 
objectives  that  strive  to  maintain  and 
restore  ecosystem  health  at  watershed 
and  landscape  scales  to  protect  habitat 
for  fish  and  other  riparian-dependent 
species  and  resources  and  to  restore 
currently  degraded  habitats.  In 
recognition  of  over  300  "at-risk"  Pacific 
salmonid  stocks  within  the  NFP  area 
(Nehlsen  et  al..  1991),  the  ACS  was 
developed  by  aquatic  scientists,  with 
NMFS  participation,  to  restore  and 
maintain  the  ecological  health  of 
watersheds  and  aquatic  ecosystems  on 
public  lands.  The  approach  seeks  to 
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prevent  further  degradation  and  to 
restore  habitat  on  Federal  lands  over 
broad  landscapes. 

The  NFP  identifies  five  key 
watersheds  within  the  range  of  the  Hood 
Canal  simimer-run  ESU.  These  key 
watersheds  have  been  identified  as  both 
"Tier  1"  (identified  as  critical  for 
conservation  of  at-risk  salmonids  and 
other  fishes)  and  "Tier  2"  (selected 
principally  for  their  importance  as 
sources  for  high  quality  water) 
watersheds  and  are  located  principally 
on  the  west  side  of  Hood  Canal  on  lands 
managed  by  the  Olympic  National 
Forest.  Principal  chum  salmon  streams 
within  the  range  of  these  key 
watersheds  include  the  Quilcene, 
IDosewallips,  and  Duckabush  Rivers. 
Management  actions  on  Federal  lands 
within  key  watersheds  must  comply 
with  special  standards  and  guidelines 
designed  to  preserve  their  refugia 
functions  for  at-risk  salmonids  (i.e., 
watershed  analysis  must  be  completed 
prior  to  timber  harvests  and  other 
management  actions,  road  miles  should 
be  reduced,  no  new  roads  can  be  built 
in  roadless  areas,  and  restoration 
activities  are  prioritized). 

Washington  Wild  Stock  Restoration 
Initiative — In  1991,  the  Washington 
treaty  tribes,  Washington  Department  of 
Fisheries,  and  Washington  Etepartment 
of  Wildlife  created  this  initiative  to 
address  wild  stock  status  and  recovery. 
The  first  step  in  this  initiative  was  to 
develop  an  inventory  of  the  status  of  all 
salmon  and  steelhead  stocks  which  was 
completed  in  1993  with  publication  of 
the  SASSI  report.  Based  on  this  report, 
the  state  and  tribes  have  identified 
several  salmon  stocks  in  "critical" 
condition  (including  populations  in  the 
Hood  Canal  summer-run  ESU)  and  have 
prioritized  the  development  of  recovery 
and  management  plans  for  them.  The 
final  stage  of  implementing  the  policy 
will  be  plans  to  monitor  and  evaluate 
the  success  of  individual  recovery 
efforts. 

Washington  Wild  Salmonid  Policy — 
The  Washington  State  Legislature 
passed  a  bill  in  June  of  1993,  (ESHB 
1309)  which  required  WDFW  to  develop 
wild  salmonid  policies  that  "ensure  that 
department  actions  and  programs  are 
consistent  with  the  goals  of  rebuilding 
wild  stock  populations  to  levels  that 
permit  commercial  and  recreational 
fishing  opportunities."  The  policy  will 
provide  broad  management  principles 
and  guidelines  for  habitat  protection, 
escapement  objectives,  harvest 
management,  genetic  conservation,  and 
other  management  issues  related  to  both 
anadromous  and  resident  salmonids. 
The  poUcy  will  be  used  as  the  basis  to 
review  and  modify  current  management 


goals,  objectives,  and  strategies  related 
to  wild  stocks.  A  final  Environmental 
Impact  Statement,  which  analyzes  the 
environmental  effects  of  the  proposed 
policy,  has  been  developed,  and  the 
Washington  Fish  and  Wildlife 
Commission  is  scheduled  to  consider 
action  on  the  policy  in  the  near  future. 
Once  the  policy  is  adopted,  full  reviews 
of  hatchery  and  harvest  programs  are 
planned  to  ensure  consistency  with  the 
policy. 

Hood  Canal/Strait  of  Juan  de  Fuca 
Chum  Salmon  Conservation  Plan — 
Notable  among  the  recent  efforts  is  a 
draft  plan  by  WDFW  entitled  "Hood 
Canal  and  Strait  of  Juan  de  Fuca 
Summer  Chum  Conservation  Plan  for 
Interim  and  Long  Term  Stock 
Rehabilitation,  Management,  and 
Production"  (WDFW,  1997).  The  plan 
describes  an  adaptive  approach  for 
rebuilding  summer  chum  salmon 
populations  with  the  stated  goal  to 
"protect  and  restore  run  sizes  of  Hood 
Canal  and  Strait  of  Juan  de  Fuca 
summer  chum  sahnon  to  levels  that  will 
perpetuate  genetically  viable 
populations  and  allow  for  harvest 
opportunities."  NMFS  has  reviewed  a 
working  draft  of  this  plan  and  provided 
comments  on  ways  to  improve  the 
state's  efforts.  NMFS  is  encouraged  by 
the  substantial  progress  made  toward 
addressing  the  problems  of  the  Hood 
Canal  summer-run  chum  ESU;  however, 
the  draft  plan  in  its  ciurent  form 
requires  further  development  before  it 
can  be  expected  to  affect  significantly 
the  recovery  of  Hood  Canal  summer 
chum.  Concerns  identified  by  NMFS 
includes  the  following:  (1)  Uncertainty 
regarding  substantive  changes  in  habitat 
quality  and  quantity  that  will  result 
from  eventual  implementation  of 
measures  that  might  be  developed  under 
the  Plan,  (2)  lack  of  a  conservation/ 
protection  strategy  for  critical  "core" 
river  reaches  or  watersheds,  (3) 
uncertainty  that  fishery  management 
actions  as  effective  as  those  that  have 
been  employed  in  recent  years  will 
continue  in  the  future  (particularly  in 
the  event  coho  and/or  chinook  stocks 
rebound  to  levels  that  support  increased 
fisheries  in  Hood  Canal),  and  (4) 
uncertainty  that  requisite  funding  will 
be  available,  both  for  the  substantive 
measures  and  the  monitoring  program. 

NMFS  recognizes  that  the  ultimate 
stability  of  chum  salmon  populations 
will  depend  significantly  on  the 
initiative  taken  at  state,  tribal,  local,  and 
private  levels  involved  in  preparing  and 
implementing  this  plan  and  wrill 
continue  to  encourage  and  support  this 
initiative.  ~ 

Hatchery  Supplementation  and 
Reintroduction  Efforts — Ehie  to  the 


critical  status  of  Hood  Canal  summer 
chum  salmon  populations, 
supplementation  programs  were 
recently  implemented  by  WDFW, 
western  Washington  tribes,  volunteer 
groups,  and  USFWS  on  several  rivers 
within  the  range  of  this  ESU.  Also, 
experimental  reintroduction  projects 
have  begun  on  Big  Beef  and  Chimacum 
Creeks.  These  efforts  are  part  of  the 
Hood  Canal/Strait  of  Juan  de  Fuca 
Chum  Salmon  Conservation  Plan 
described  above.  The  supplementation 
programs,  now  underway  at  Quilcene 
National  Fish  Hatchery  and  facilities  on 
Lilliwaup  and  Salmon  Creeks,  have 
undoubtedly  contributed  to  the  recent 
dramatic  increases  in  escapement 
observed  in  some  streams  during  the 
past  3  years.  While  NMFS  remains 
concerned  about  the  potential  negative 
impacts  from  artificial  propagation  on 
natiu^l  chum  ralmon  populations,  the 
agency  recognizes  that  these  and  future 
supplementation  and  reintroduction 
efforts  could  play  a  key  role  in  the 
recovery  of  this  ESU. 

Harvest  Restrictions — Exploitation 
rates  on  summer-run  chum  salmon  in 
Hood  Canal  have  been  greatly  reduced 
since  1991  as  a  result  of  closures  of  the 
coho  salmon  fishery  and  of  efforts  to 
reduce  the  harvest  of  summer  chum 
salmon  (WDFW,  1996).  Between  1991 
and  1996,  harvests  removed  an  average 
of  2.5  percent  of  the  summer-run  chum 
salmon  returning  to  Hood  Canal, 
compared  with  an  average  of  71  percent 
in  the  period  from  1980  to  1989.  The 
harvest  restrictions  have  included  an 
array  of  sp>ecific  measures  endorsed  by 
both  state  and  tribal  fisheries  managers, 
including  area  closures,  restrictions  in 
the  duration  and  timing  of  chinook  and 
coho  salmon  fisheries,  mesh  size 
restrictions  and  live-release 
requirements  in  net  fisheries,  catch  and 
release  requirements  for  recreational 
fisheries,  and  selective  gear  fisheries 
that  should  minimize  impacts  to 
summer  chum  salmon,  lliese 
restrictions  are  significant,  and  NMFS 
will  encoiuage  their  continued 
implementation  to  alleviate  a  serious 
risk  factor  facing  the  Hood  Canal 
summer-run  ESU. 

As  noted  previously,  neither 
recreational  nor  directed  commercial 
fisheries  are  allowed  for  chum  salmon 
in  the  Columbia  River  ESU. 

Other  Efforts — Restoration  plans  for 
steelhead  in  the  lower  Columbia  River 
are  being  developed  by  the  States  of 
Washington  (Lower  Columbia  Steelhead 
Conservation  Initiative,  or  LCSQ)  and 
Oregon  (Oregon  Steelhead  Restoration 
Plan,  or  OSRP).  Development  and 
implementation  of  the  LCSQ  will  be 
closely  tied  to  guidance  provided  by  the 
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Washington  Wild  Salmonid  Policy, 
which  itself  is  still  under  development. 
The  OSRP,  an  outgrowrth  of  the  Oregon 
Coastal  Salmon  Restoration  Initiative 
(OCSRI,  1997),  is  expected  to 
complement  the  Washington  effort. 
While  focussed  on  steelhead,  NMFS 
recognizes  there  is  a  considerable 
potential  for  these  plans  to  also  promote 
the  conservation  of  chum  salmon  and 
other  salmonids.  Both  efforts  are  in  the 
formative  stage  at  this  time  and  will 
require  more  development  and  NMFS 
review  before  they  can  be  judged  for 
their  benefits  to  steelhead,  chum 
salmon,  or  to  other  species. 

In  addition  to  monitoring  escapement 
in  several  Washington  tributaries  to  the 
Columbia  River,  WDFW  and  USFWS 
have  undertaken  several  habitat 
enhancement  projects  aimed  at  restoring 
Washington  populations  of  chum 
salmon  (e.g.,  populations  in  Hamilton 
and  Hardy  CreeKs).  In  contrast,  there 
appears  to  be  little  or  no  effort  (aside 
Cram  harvest  restrictions)  focussed  on 
protecting  remaining  chum  salmon  in 
OregcHi  tributaries  of  the  Coltmibia 
River.  According  to  the  ODFW  biennial 
report  on  the  status  of  wild  fish,  Oregon 
has  placed  all  chum  salmon  populations 
on  the  state's  list  of  Sensitive  Fish 
Species  (Kostow,  1995).  However,  this 
designation  does  not  provide  substantial 
protection  for  the  species  nor  does  the 
ODFVi  report  identify  any  specific 
actions  underway  to  benefit  Columbia 
River  chum  salmon  (although  reference 
is  made  to  efforts  for  coastal  chum 
salmon  populations).  Furthermore, 
NMFS  has  recently  received  comments 
from  ODFW  (ODFW,  1997)  suggesting 
that  the  state  may  attempt  to  reclassify 
Columbia  River  populations  of  this 
species  as  "extirpated." 

While  NMFS  recog9izes  that  many  of 
the  ongoing  protective  efforts  are  likely 
to  promote  the  conservation  of  chum 
salmon  and  other  salmonids,  some  are 
very  recent  and  few  address  chum 
salmon  conservation  at  a  scale  that  is 
adequate  to  protect  and  conserve  entire 
ESUs.  NMFS  believes  that  most  existing 
efforts  lack  some  of  the  critical  elements 
needed  to  provide  a  high  degree  of 
certainty  that  the  efforts  will  be 
successful.  These  elements  include  (1) 
identification  of  specific  factors  for 
decline,  (2)  immediate  measures 
required  to  protect  the  best  remaining 
populations  and  habitats  and  priorities 
for  restoration  activities,  (3)  explicit  and 
quantifiable  objectives  and  timelines, 
and  (4)  monitoring  programs  to 
determine  the  effectiveness  of  actions, 
including  methods  to  measure  whether 
recovery  objectives  are  being  met. 

NMFS  concludes  that  existing 
protective  efforts  are  inadequate  to 


preclude  a  proposed  listing 
determination  for  the  ESUs  considered 
"at-risk"  by  the  NMFS  BRT.  However, 
NMFS  will  continue  to  solicit 
information  regarding  protective  efforts 
(see  Public  Comments  Solicited)  and 
will  work  with  Federal,  state,  and  tribal 
fisheries  managers  to  evaluate,  promote, 
and  improve  efforts  to  conserve  chum 
salmon  populations. 

Summary  of  Factors  Affecting  the 
Species 

Section  2(a)  of  the  ESA  states  that 
various  species  of  fish,  wildlife,  and 
plants  in  the  United  States  have  been 
rendered  extinct  as  a  consequence  of 
economic  growth  and  development 
untempered  by  adequate  concern  and 
conservatioo.  Section  4(a)(1)  of  the  ESA 
and  the  listing  regulations  (50  CFR  part 
424)  set  forth  procedures  for  listing 
species.  NMFS  must  determine,  through 
the  regulatory  process,  if  a  species  is 
endangered  or  threatened  b^ed  upon 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilizatlon  for  commercial, 
recreational,  scientific,  or  education 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanismt;  or  (5)  other  natural  or 
himian-made  factors  affecting  its 
continued  existence. 

The  factors  threatening  naturally 
reproducing  chiun  salmon  throughout 
its  range  are  numerous  and  varied.  The 
present  depressed  condition  of  many 
populations  is  the  result  of  several  long- 
standing, human-induced  factors  (e.g., 
habitat  degradation,  water  diversions, 
harvest,  and  artificial  propagation)  that 
serve  to  exacerbate  the  adverse  effects  of 
natural  factors  [e.g.,  competition  and 
predation)  or  environmental  variability 
from  such  factors  as  drought  and  poor 
ocean  conditions.  The  following 
sections  provide  a  general  treatment  of 
threats  facing  chum  salmon,  with 
emphasis  on  factors  known  to  affect 
chum  salmon  ESUs  con»dered  "at  risk" 
by  the  NMFS  BRT. 

The  Present  or  Threatened  Destruction. 
Modification,  or  Curtailment  of  Its 
Habitat  or  Range 

Chum  salmon  may  depend  less  on 
freshwater  habitats  than  some  other 
Pacific  salmonids,  but  their  spawning 
areas  still  extend  up  to  80  km  upstream 
in  many  rivers,  and  their  requirements 
for  successful  spawning  and  rearing, 
such  as  cold,  clean  water  and  relatively 
sediment- free  spawning  gravel,  are 
similar  to  other  Pacific  salmon. 

Alterations  and  loss  of  freshwater 
habitat  for  salmonids  have  been 


extensively  dociunented  in  many 
regions,  especially  in  urban  areas  or 
habitat  associated  vtrith  construction  of 
large  dams.  In  the  last  25  years,  a  major 
issue  in  "stream  restoration"  has  been 
the  role  that  large  woody  debris  (LWD) 
plays  in  creating  and  maintaining 
Pacific  salmon  spawning  and  rearing 
habitat.  Descriptions  of  pre- 
development  conditions  of  rivers  in 
Washington  and  Oregon  that  had 
abundant  salmonid  populations  suggest 
that  even  big  rivers  had  large  amounts 
of  instream  LWD,  which  not  only 
completely  blocked  most  rivers  to 
navigation  but  also  contributed 
significantly  to  trapping  sediments  and 
nutrients,  impounding  water,  and 
creating  many  tide  channels  and 
sloughs  (Sedell  and  Luchessa,  1982; 
Sedell  and  Froggatt,  1984).  Many 
streams  consisted  of  a  network  of 
sloughs,  islands,  and  beaver  ponds  with 
no  main  channel.  For  example,  portions 
of  the  Willamette  River  reportedly 
flowed  in  five  separate  channels,  and 
many  ctmstal  Oregon  rivers  were  so 
filled  with  log  (ains  and  snags  they 
could  not  be  ascended  by  early 
explorers.  Most  rivers  in  coastal 
Washington  and  Puget  Soimd  were 
similarly  blocked  by  LWD,  snags,  and 
instream  vegetation.  Sedell  and 
Luchessa  (1982)  compiled  a  partial  list 
of  major  rivers  that  were  impassable  for 
navigation  in  the  mid-1800s  because  of 
large  (100-1500  m-long)  log  jams;  this 
list  included  11  rivers  in  Ongaa  and  16 
in  Washington.  However,  until  recently, 
up  to  90  percent  of  the  funds  for  fi^- 
habitat  enhancement  went  for  r«noval 
of  wood  debris  in  streams  (Sedell  and 
Luchessa,  1982).. 

Besides  clearing  rivers  for  navigation, 
extensive  stream  improvements  were 
accomplished  to  facilitate  log  drives. 
Simenstad  et  al.  (1982)  reported  that 
historically  some  of  the  more  adverse 
impacts  on  the  estuarine  and  freshwater 
habitats  used  by  chum  salmon  resulted 
from  stream  improvements  in  the  1800s 
and  early  1900s,  when  logs  were 
transported  down  streams  and  stored  in 
mainstems  of  rivers,  lakes  and  estuaries. 
These  activities  included  blocking  off 
sloughs  and  swamps  to  keep  logs  in  the 
mainstream  and  clearing  boulders,  trees, 
logs,  and  snags  from  the  main  channel. 
Smaller  streams  required  the  building  of 
splash  dams  to  provide  sufficient  water 
to  carry  logs.  Scouring,  widening,  and 
unloading  of  main-channel  gravel 
during  the  log  drive  may  have  caused  as 
much  damage  as  the  initial  stream 
cleaning.  In  tributaries  to  Grays  Harbor 
and  Willapa  Bay,  over  120  logging  dams 
were  identified  by  Wendler  and 
Deschamps  (1955).  Stream  cleaning 
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continued  through  the  mid-1970s  in 
many  areas  not  only  for  flood  control 
and  navigation,  but  also  as  a  fisheries 
enhancement  tool.  Debris  in  streams 
was  viewed  as  something  that  would 
either  impede  or  block  fish  passage  and 
as  a  source  of  channel  destruction  by 
scour  during  storm-induced  log  jam 
failures. 

The  past  destruction,  modification, 
and  curtailment  of  freshwater  habitat  for 
steelhead  was  reviewed  in  the  "Factors 
for  Decline"  document  published  as  a 
supplement  to  the  notice  of 
determination  for  West  Coast  Steelhead 
under  the  ESA  (NfMFS,  1996).  Although 
chum  salmon,  in  general,  spawn  lower 
in  river  systems  than  do  steelhead  and 
rear  primarily  in  estuarine  areas,  this 
document  still  serves  as  a  catalog  of  past 
habitat  modification  within  the  range  of 
chum  salmon.  Among  habitat  losses 
documented  by  NN4FS  (1996),  the 
following  are  those  with  the  most 
impact  on  chum  salmon:  (1)  Water 
withdrawal,  conveyance,  storage,  and 
flood  control  (resulting  in  insufficient 
flows,  stranding,  juvenile  entrainment, 
and  instream  temperature  increases);  (2) 
logging  and  agriculture  (loss  of  LWD, 
sedimentation,  loss  of  riparian 
vegetation,  habitat  simplification):  (3) 
mining  (especially  gravel  removal, 
dredging,  pollution);  and  (4) 
urbanization  (stream  channelization, 
increased  runoff,  pollution,  habitat 
simplification).  Hydropower 
development  was  considered  a  major 
factor  in  habitat  loss  for  steelhead 
(NMFS,  1996),  but  is  probably  less 
significant  for  chum  salmon  (due  to 
chum  salmon's  use  of  lower  river  areas 
for  spawming).  However,  many  spill 
dams  and  other  small  hydropower 
facilities  were  constructed  in  lower  river 
areas,  and  Bonneville  Dam  presumafbly 
continues  to  impede  recovery  of  upriver 
populations.  Substantial  habitat  loss  in 
the  Columbia  River  estuary  and 
associated  areas  presumably  was  an 
important  factor  in  the  decline  and  also 
represents  a  significant  continuing  risk 
for  this  ESU.  Lichatowich  (1989)  also 
identified  habitat  loss  as  a  significant 
contributor  to  the  decline  of  Pacific 
salmon  in  Oregon's  coastal  streams. 

A  number  of  authors  have  attempted 
to  quantify  overall  anadromous  fish 
habitat  losses  in  areas  within  the  range 
of  chum  salmon.  Gregory  and  Bisson 
(1997)  stated  that  habitat  degradation 
has  been  associated  with  greater  than  90 
percent  of  documented  extinctions  or 
decUnes  of  Pacific  salmon  populations. 
It  has  been  reported  that  up  to  75 
percent  and  96  percent  of  the  original 
coastal  temperate  rainforest  in 
Washington  and  Oregon,  respectively, 
has  been  logged  (Kellogg.  1992)  and  that 


only  10  to  17  percent  of  old-growth 
forests  in  Douglas-fir  regions  of 
Washington  and  Oregon  remain  (Norse, 
1990;  Speis  and  Franklin,  1988). 
Approximately  80  to  90  percent  of  the 
original  riparian  habitat  in  most  western 
states  has  been  eliminated  (NMFS, 
1996).  For  example.  Edwards  et  al. 
(1992)  reported  that  55  percent  of  the 
43,000  stream  kilometers  in  Oregon 
were  moderately  or  severely  affected  by 
non-point  source  pollution. 

Specific  quantitative  assessment  of 
habitat  degradation  or  attempts  to 
evaluate  the  response  of  fish 
populations  to  specific  changes  in 
habitat  are  rare  (Reeves  et  al.,  1991).  For 
coho  salmon,  Beechie  et  al.  (1994) 
estimated  a  24-percent  and  34-percent 
loss  since  European  settlement  in  the 
capacity  for  smolt  production  in 
summer  and  winter  rearing  habitats, 
respectively,  in  the  Skagit  River. 
Beechie  et  al.  (1994)  identified  the  three 
major  causes  for  these  habitat  losses,  in 
order  of  importance,  as 
hydromodification,  blocking  culverts, 
and  forest  practices.  Similarly,  McHenry 
(1996)  estimated  that,  since  European 
settlement,  Chimacum  Creek, 
Washington  (northwest  Puget  Sound) 
had  lost  12  percent,  94  percent,  and  97 
percent  of  its  spawning,  summer 
rearing,  and  winter  rearing  habitats  for 
coho  salmon,  respectively.  McHenry 
(1996)  stated  that  these  habitat  losses 
were  due  to  logging,  agricultural 
clearing,  channelization,  drainage 
ditching,  groundwater  withdrawal,  and 
lack  of  woody  debris. 

Chum  salmon  generally  spend  only  a 
short  time  relative  to  other  salmonids  in 
streams  and  rivers  before  migrating 
downstream  to  estuarine  and  nearshore 
marine  habitats.  Because  of  this,  the 
survival  of  early  Hfe  history  stages 
depends  more  on  the  health  and 
ecological  integrity  of  estuaries  and 
nearshore  environments  than  it  does  for 
most  other  Pacific  salmon.  Habitat  loss 
in  the  estuarine  or  nearshore  marine 
environment  is  difficult  to  quantify 
since  there  are  few  historical  studies 
that  include  baseline  information  and 
since  these  studies  encompass  a  variety 
of  classification  methods  and  several 
time  intervals  to  measure  change 
(Levings  and  Thom,  1994).  One  of  the 
first  attempts  to  inventory  estuarine 
areas  in  the  Puget  Sound  region  was  a 
U.S.  Department  of  Agriculture  survey 
by  Nesbit  (1885).  He  surveyed  267  km^ 
of  tidal  marshes  and  swamps  in  nine 
counties  bordering  Puget  Sound  and 
reported  nearly  320  km  of  dikes 
enclosing  4.1  km^  of  marsh.  In  Skagit 
and  Stilliguamish  River  areas,  Nesbit 
found  that  tidelands  covered  520  km^ 
and  extended  20  km  inland  from  the 


present  shoreline.  Across  the  Puget 
Sound  region  in  the  1880s,  Nesbit  found 
that  the  areas  covered  by  tidal  marshes 
greatly  exceeded  those  covered  by  tidal 
flats  and  that  the  extents  of  non-tidal 
freshwater  marshes  were  three  to  four 
times  larger  than  tidal  marshes.  In 
contrast,  by  the  1980s.  Boule  et  al. 
(1983)  estimated  that  Puget  Sound  had 
only  54.6  km^  of  intertidal  marine  or 
vegetated  habitat  in  the  entire  basin  and 
that  this  represented  58  percent  of  the 
state's  total  estuarine  wetlands. 

More  recently,  Bortelson  et  al.  (1980). 
Simenstad  et  al.  (1982),  Hutchinson 
(1988).  and  Levings  and  Thom  (1994) 
have  attempted  to  quantify  changes  in 
some  Northwest  estuaries.  Bortelson  et 
al.  estimated  historical  changes  in 
natural  habitats  in  eleven  major 
estuaries.  They  found  on  average,  a 
decrease  in  the  estimated  (km^)  size  of 
subaerial  wetland  of  64  percent 
(Standard  Deviation  35  percent)  with 
losses  in  the  Puyallup  of  100  percent, 
the  Duwamish  of  99  percent,  and  the 
Samish  of  96  percent.  Only  in  the 
Nooksack  had  wetland  area  increased, 
and  that  was  only  by  0.2  percent. 
Simenstad  et  al.  (1982)  used  similar 
methods  to  calculate  losses  of  wetlands 
in  Grays  Harbor  and  found  a  decrease  of 
30.3  percent.  They  also  reported  that,  as 
part  of  maintenance  dredging 
operations,  the  U.S.  Army  Corps  of 
Engineers  removed  2.3  million  m'  of 
sediments  annually  from  estuaries  in 
Washington  State,  nearly  half  of  this  in 
Grays  Harbor.  Hutchinson  (1988) 
estimated  change  in  the  area  of 
intertidal  marshes  around  the  Strait  of 
Georgia  and  Puget  Sound  at  the  time  of 
European  settlement  to  the  present.  He 
found  overall  losses  to  18  percent 
around  the  Strait  of  Georgia  and  58 
percent  around  Puget  Sound.  Dahl  et  al. 
(1990)  reported  that  over  33  percent  of 
total  (freshwater  and  estuarine)  wetland 
area  in  Washington  and  Oregon  have 
been  lost  and  that  much  of  the 
remaining  habitat  is  degraded. 

Levings  and  Thom  (1994)  also 
estimated  changes  in  extent  of  habitat 
coverage  in  Puget  Sound  for  the 
following  habitat  types:  Marshes/ 
riparian,  sandfiats,  mudflats,  rock-gravel 
habitats,  unvegetated  subtidal,  kelp 
beds,  intertidal  algae,  and  eelgrass.  They 
were  able  to  quantify  change  only  in  the 
marshes/riparian  and  kelp  bed  habitats. 
For  all  other  areas,  they  could  estimate 
change  only  as  a  loss  or  as  an  increase. 
However,  for  the  marshes  and  rip>arian 
areas  in  the  11  major  river  deltas  in 
Puget  Sound,  they  estimated  a  loss  of  at 
least  76  percent  (from  732  km^  prior  to 
the  mid-1800s  to  176.1  km^  in  the  early 
1990s),  based  upon  the  reports  of  Nesbit 
(1885),  Boule  et  al.  (1983).  and  others. 
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Levings  and  Thorn  (1994)  were  also 
able  to  Quantify  a  change  in  extent  of 
kelp  beds.  They  found  that  the  locations 
of  kelp  beds  have  been  relatively  well 
documented  as  navigational  aids,  for 
marking  the  location  of  shallow  rocky 
bottom  areas,  and  as  sources  of  kelp  for 
potash.  Based  upon  several 
comprehensive  surveys  (one  dating  back 
to  the  Wilkes  expedition  in  1841  (Thom 
and  Hallum,  1990)).  they  estimated  that 
the  length  of  shore  with  kelp  beds  in 
Puget  Sound  has  increased  from  1912  to 
the  present  by  as  much  as  53  percent 
(from  205.5  km^  to  313.8  km^).  The 
significance  of  kelp  beds  to  chum 
saunon  is  undocumented,  but 
presumably  they  would  supply  a  refuge 
from  waves,  currents,  and  perhaps 
predators. 

Most  regulatory  reviews  and 
environmental  analysis  of  estuarine 
modification  have  biaen  focused  on 
m»}(x  estuaries  and  at  river  mouths  near 
high-intensity  industrial  and  urban 
devek>|HiMnt,  but  this  development 
affects  only  2  percent  of  the 
approximately  3,620  km  of  Puget  Sound 
shoreline  (Canning,  1997).  Perhaps  a 
better  estimate  of  overall  historical 
changes  in  intertidal  and  nearshore 
habitats  is  the  inventories  of  shoreline 
armoring  (e.g.,  construction  of  rock, 
concrete,  and  timber  bulkheads  or 
retaining  walls)  as  these  habitat 
modifications  occur  primarily  with 
residential  development  in  relatively 
rural  areas  (Shipman,  1997).  Armoring 
has  a  cimiulative  environmental  impact 
that  eventually  results  in  loss  of  riparian 
vegetatimi.  burial  of  the  upper  beach 
areas,  ahered  wave  interaction  with  the 
shoreline,  and  obstruction  of  sediment 
movement  (Shipman,  1997).  Morrison  et 
al.  (1993)  inventoried  armoring  in 
Thurston  County.  Washington,  and 
compared  this  to  1977  studies.  They 
found  a  more  than  100  percent  increase 
in  the  length  of  armoring  from  1977  to 
1993.  Kathey  (1993)  inventoried 
armcning  along  Bainbridge  Island  in 
Puget  Sound  and  found  that  between  42 
and  67  percent  of  the  entire  shoreUne 
was  armored. 

Although  not  all  of  the  chum  salmon 
stocks  identified  by  WDF  et  al.  (1993) 
had  habitat  factors  listed  for  them; 
numerous  habitat-or  land-use  practices 
were  identified  as  having  a  detrimental 
impact  on  chum  salmon.  The  northern 
portion  of  the  Puget  Sound/Strait  of 
Gecwgia  ESU  was  reported  to  incur  its 
greetest  impact  from  agricultural 
(diking)  and  logging  practices 
(sedimentation).  Habitat  impacts  in  the 
southern  portion  of  this  ESU  (excluding 
Hood  Canal)  were  listed  as  loss  of 
freshwater  and  estuarine  wetlands  due 
to  diking  and  armoring  (e.g.. 


construction  of  bulkheads,  piers,  and 
docks),  urbanization,  degradation  of 
water  quality,  and  loss  of  spawning 
habitats.  Habitat  factors  in  Hood  Canal 
were  primarily  identified  for  the  Hood 
Canal  summer-run  chum  salmon  ESU 
and  included  gravel  aggradation  (due  to 
logging  in  s(»ne  areas),  channel  shifting, 
and  diking.  No  chum  salmon  habitat 
factors  were  identified  in  the 
Washington  portion  of  the  Coastal  ESU, 
but  the  greatest  impacts  to  other  species 
were  reported  to  be  from  forest  and 
agricultural  practices.  In  the  Lower 
Columbia  River  ESU,  habitat  "limiters" 
associated  with  chum  salmon  included 
gravel  quality  and  stabiUty,  availability 
to  good  quality  nearshore  mainstem 
freshwater  and  marine  habitat,  road 
building,  timber  harvest,  diking,  and 
industriaUzation  (WDF  et  al.,  1993). 

OverutilizatJon  for  Commercial, 
Recreational,  Scientific,  or  Education 
Puqxfses 

Chum  salmon  have  been  targeted  for 
commercial  and  recreational  fisheries 
throughout  their  range.  In  Washington, 
commercial  harvest  has  been  increasing 
since  the  early  1970s  with  the  majority 
of  this  harvest  taken  from  the  Puget 
Sound/Strait  of  Georgia  ESU.  While 
Washington  chum  salmon  fishnies 
occur  in  several  Puget  Sound  rivers, 
most  chum  salmon  are  harvested  in  salt 
water,  as  fish  return  to  diffiarent 
spawning  areas.  The  relative  xxm  size  in 
terminal  areas  and  genetic  mixed-stock 
analysis  (MSA)  indicate  that  various 
stocks  are  included  in  these  mixed-stock 
fisheries  (Graves,  1989). 

As  described  previously,  the  NMFS 
BRT  considered  incidental  harvest  in 
salmon  fisheries  in  the  Strait  of  Juan  de 
Fuca  and  coko  salmon  fisheries  in  Hood 
Canal  to  be  a  significant  threat  for  the 
Hood  Canal  summer-run  ESU. 
Historically,  simuner  chum  salmon  have 
not  been  a  primary  fishery  target  in 
Hood  Canal,  as  harvests  have  focused  on 
Chinook,  coho.  and  fall  chiun  salmon. 
Summer  chum  salmon  have  a  run 
timing  that  overlaps  with  those  of 
Chinook  and  coho  salmon,  and  they 
have  been  incidentally  harvested  in 
fisheries  directed  at  those  species 
(Tynan.  1992).  Prior  to  the  Boldt 
decision  in  1974,  Hood  Canal  was 
designated  a  commercial  salmon  fishing 
preserve,  with  the  only  net  fisheries  in 
Hood  Canal  occurring  on  the  Skokomish 
Reservation  (WDF  et  al.,  1973).  In  1974, 
commercial  fisheries  were  opened  in 
Hood  Canal,  and  incidental  harvest  rates 
on  simimer  chum  salmon  began  to 
increase  rapidly.  By  the  late  1970s, 
incidental  harvest  rates  had  increased  to 
50  to  80  percent  in  most  of  Hood  Canal 
and  exceeded  90  percent  in  Area  12A 


during  the  1980(5.  In  1991,  coho  salmon 
fishing  in  the  main  part  of  Hood  Canal 
was  closed  to  protect  depressed  natural 
coho  salmon  runs.  Commercial 
fisheries,  targeting  hatchery-produced 
coho  salmon,  continued  in  Quilcene 
Bay.  Beginning  in  1992,  fishing 
practices  in  this  fishery,  including 
changes  in  gear,  seasons,  and  fishing 
locations,  weremodified  to  protect 
summer  chimi  salmon  (WDFW,  1996). 
Since  then,  the  tribal  and  nontribal 
harvests  of  coho  salmon  diiring  the 
summer  chum  migration  have  been  by 
beach  seine  with  the  requirement  that 
summer  chum  salmon  be  released  or 
surrendered  to  the  USFWS  for 
broodstock  in  the  interagency 
enhancement  program  at  Quilcene 
National  Fish  Hatchery. 

Exploitation  rates  on  summer-run 
chum  salmon  in  Hood  Canal  have  been 
greatly  reduced  since  1991  as  a  result  of 
closxires  of  the  coho  salmon  fishery  and 
of  efforts  to  reduce  the  harvest  of 
summer  chum  salmon  (WDFW,  1996). 
Between  1991  and  1996,  harvests 
removed  an  average  of  2.5  percent  of  the 
siunmer-run  chum  salmon  returning  to 
Hood  Canal,  compared  with  an  average 
of  71  percent  in  the  period  from  1980 
to  1989.  These  harvest  rates  and  the 
reconstructed  run  sizes  on  which  they 
are  based  are  imprecise  and  are 
probably  overestimated  in  recent  years, 
when  summer-run  chum  salmon 
abundance  has  been  depressed. 

Summer-run  chtun  salmon  are  still 
harvested  incidentally  in  British 
Columbia  in  pink  and  sockeye  salmcm 
fisheries  in  the  Strait  of  Juan  de  Fuca 
(Area  20)  and  Johnstone  and  Georgia 
Straits  (LeClair  1995, 1996;  Pacific 
States  Marine  Fisheries  Commission 
(PSMFC)  data  1995;  Tynan,  1996a). 
Sununer-run  chum  salmon  are  also 
taken  in  troll  fisheries  off  the  west  coast 
of  Vancouver  Island  (PSMFC  data  1995). 
Net  and  troll  fisheries  in  these  areas 
target  Fraser  River  sockeye  and  coho 
salmon  but  incidentally  harvest  chimi 
salmon.  Bycatch  of  chum  safanon  in 
Canadian  Area  20  in  the  period  from 
1968  to  1995  has  been  estimated  at 
2,803  fish  (Tynan,  1996b).  These 
harvests  have  traditionally  been 
allocated  between  U.S.  and  British 
Columbia  populations  using  the 
proportions  determined  from  genetic 
MSA  estimates  in  samples  of  Esli  chtun 
salmon  caught  in  later  fisheries  that 
were  directmi  at  chum  salmon  (Pacific 
Salmon  Commisnon  (PSC).  Joint  Chum 
Technical  Committee,  1995). 

Recently,  fishery  managers  have 
begim  to  suspect  that  Hood  Canal  and 
Strait  of  Juan  de  Fuca  summer-run 
chiun  salmon  may  be  the  majority  of 
chum  salmon  migrating  through  Area  20 
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in  August  and  early  September  when 
Area  20  flsheries  for  sockeye  and  pink 
sahnon  occur  (WDFW,  1996).  Genetic 
MSA  was  used  to  estimate  the 
proportion  of  Hood  Canal  summer  chum 
salmon  in  the  Area  20  catch  (LeClair 
1995, 1996).  Estimates  indicated  that 
Hood  Canal  smd  Strait  of  Juan  de  Fuca 
summer-run  chum  salmon  accounted 
for  31  percent  of  the  Area  20  catch  in 
1995  and  68  percent  of  the  catch  in  1996 
(WDFW,  1996).  This  corresponded  to 
estimated  harvest  rates  on  Hood  Canal 
fish  of  approximately  3  percent  in  1995 
and  approximately  1.5  percent  in  1996 
and,  on  Strait  of  Juan  de  Fuca  fish  of 
approximately  17  percent  in  1995  and 
approximately  2  percent  in  1996. 

The  Columbia  Kiver  historically 
contained  large  runs  of  chum  salmon 
that  supported  a  substantial  commercial 
fishery  in  the  first  half  of  this  century. 
These  landings  represented  a  harvest  of 
more  than  500,000  chum  salmon  in 
some  years.  There  are  presently  neither 
recreational  nor  directed  commercial 
fisheries  for  chum  salmon  in  the 
Columbia  River,  although  some  chum 
salmon  are  taken  incidentally  in  the  gill- 
net  fisheries  for  coho  and  chinook 
salmon  and  there  has  been  minor 
recreational  harvest  in  some  tributaries 
(WDF  et  aJ.,  1993). 

Disease  or  Predation 

There  is  no  clear  evidence  that 
diseases  pose  a  risk  factor  for  chum 
salmon  in  Washington  and  Oregon. 
However,  predation  has  been  identified 
as  a  risk  factor  for  this  species. 
Predation  by  juvenile  coho  salmon  was 
the  primary  cause  of  mortality  to  chum 
salmon  in  all  the  freshwater  studies 
reviewed  by  the  NMFS  BRT.  In  Big  Beef 
Cregk  on  Hood  Canal,  size  selection  of 
chum  salmon  juveniles  by  coho  salmon 
was  identified  by  Beall  (1972),  but,  in  a 
later  study  (Fresh  and  Schroder,  1987), 
size  selection  by  coho  salmon  and 
rainbow  trout  was  not  observed. 

Mortality  of  chum  salmon  juveniles, 
especially  those  from  natural 
populations,  is  difficult  to  estimate  in 
estuaries.  In  studies  on  fluorescently 
marked  juvenile  chum  salmon  refeased 
from  the  Enetai  Hatchery  in  Hood  Canal, 
Bax  (1983a,  b)  estimated  average  daily 
mortalities  between  31  and  46  percent 
over  a  2-  and  4-day  period.  In  a  study 
on  releases  of  equal  numbers  offish  of 
two  different  sizes,  Whitmus  (1985) 
estimated  that  small  fish  suffered  higher 
mortalities  than  did  large  fish.  About  58 
percent  of  the  small  fish  died  over  2 
days,  and  of  the  fish  remaining  after  10 
days  only  26  percent  were  small  fish. 
This  mortality  appeared  to  be  due  to 
predation  by  cutthroat  trout  and  marine 
birds,  but  predator  selectivity  on  fish 


size  may  have  been  due  to  the 
distribution  of  the  differently  sized  fish 
rather  than  to  selective  behavior  (i.e., 
large  fish  avoided  predation  in  the  study 
area  by  emigrating  out  of  the  area  sooner 
than  small  fish).  Ames  (1980) 
hypothesized  that  competition  for  food 
and  predation  between  pink  and  chum 
salmon  juveniles  in  estuary  and 
nearshore  marine  habitats  may  cause 
distinct  odd-  and  even-year  cycles  in 
natural  chum  salmon  populations  in 
Puget  Sound.  Estuarine  predation  on 
natural  and  hatchery  pink  and  chum 
salmon  by  larger,  piscivorous  salmon, 
such  as  coho  and  chinook  salmon 
smolts,  may  have  caused  declines  in 
some  Puget  Sound  pink  and  chum 
salmon  populations  (Johnson,  1973; 
Simenstad  et  al.,  1982). 

Adult  chum  salmon  (more  so  than 
most  other  sahnouids  in  Washington 
State)  concentrate  in  large  numbers  in 
estuaries  and  off  the  mouths  of  small 
streams  to  such  an  extent  that  their 
dorsal  fins  break  the  water's  surface. 
The  cause  of  milling  is  unclear,  but  the 
behavior  does  make  adults  particularly 
vulnerable  to  fisheries  and  natural 
predation.  For  example,  Evenson  and 
Calambokidis  (1993)  found  that  the 
iiumber  of  harbor  seals  at  Dosewallips 
State  Park  in  Hood  Canal,  Washington, 
was  highest  when  adult  chum  salmon 
were  present. 

Inadequacy  of  Existing  Regulatory 
Mechanisms 

Under  the  ESA,  a  determination  to 
propose  a  species  for  listing  as 
threatened  or  endangered  requires 
considering  the  biological  status  of  the 
species,  as  well  as  efforts  being  made  to 
protect  the  species  (see  Existing 
Protective  Efforts),  Typically,  regulatory 
mechanisms  established  by  Federal, 
state,  tribal,  and  local  governments 
provide  the  most  effective  means  to 
prevent  a  species  from  facing  the  peril 
of  extinction.  Unfortunately,  the 
continued  widespread  decline  of 
naturally  spawrning  chum  salmon  and 
other  salmonids  in  numerous  West 
Coast  streams  suggests  that  existing 
regulations  may  not  provide  adequate 
protection  for  this  species.  Because 
many  existing  protective  efforts  are  new 
or  have  uncertain  regulatory 
mechanisms,  it  is  not  possible  to 
determine  if  they  will  be  adequate  to 
reverse  the  declining  trend  in  chum 
salmon  abundance.  During  the  period 
between  this  proposed  rule  and  a  final 
rule,  NMFS  will  continue  to  evaluate 
the  efficacy  of  existing  efforts  to  protect 
and  restore  chum  salmon  populations 
(see  Public  Comments  Solicited). 


Other  Natural  or  Human-Made  Factors 

Climatic  and  Ocean  Factors 

Climatic  conditions  are  known  to 
have  changed  recently  in  the  Pacific 
Northwest.  Most  Pacific  sahnonids 
south  of  British  Columbia  have  been 
affected  by  changes  in  ocean  production 
that  occurred  during  the  1970s  (Pearcy, 
1992;  Lawson,  1993).  Changes  in 
productivity  in  the  nearshore  marine 
environment  have  been  implicated  in 
declines  in  chinook  and  coho  salmon 
abundance  and  productivity.  Chum 
salmon  tend  to  migrate  farther  offshore 
them  chinook  and  coho  salmon  and  are 
thought  to  have  been  less  affected  by 
changes  in  the  nearshore  environment. 
However,  the  chum  salmon  populations 
considered  in  the  NMFS  status  review 
are  from  the  southern  end  of  the  range 
of  the  species,  and  their  migration 
patterns  are  poorly  understood.  Much  of 
the  Pacific  coast  has  also  been 
experiencing  drought  conditions  in 
recent  years,  which  may  depress 
freshwater  production,  even  of  species 
such  as  chum  salmon  that  spend  only  a 
brief  time  in  fresh  water.  At  this  time, 
we  do  not  know  whether  these  climatic 
conditions  represent  a  long-term  shift  in 
conditions  that  will  continue  to  affect 
salmonids  into  the  future  or  short-term 
environmental  fluctuations  that  can  be 
expected  to  be  reversed  in  the  near 
future. 

Artificial  Propagation 

For  almost  100  years,  hatcheries  in 
the  U.S.  Pacific  Northwest  have 
produced  chum  salmon  for  the  purpose 
of  increasing  harvest  and  rebuilding 
depleted  nms.  Potential  problems 
associated  with  hatchery  programs 
include  genetic  impacts  on  indigenous, 
naturally  reproducing  populations, 
disease  transmission,  predation  of  wild 
fish,  difficulty  in  determining  wild 
stock  status  due  to  incomplete  marking 
of  hatchery  fish,  depletion  of  wild  stock 
to  increase  brood  stock,  and 
replacement  rather  than 
supplementation  of  wild  stocks  through 
competition  and  continued  annual 
introduction  of  hatchery  fish  (Waples, 
1991;  Hindar  et  al.,  1991;  Stewart  and 
Bjomn,  1990).  All  things  being  equal, 
the  more  hatchery  fish  that  are  released, 
the  more  likely  natural  populations  are 
to  be  impacted  by  hatchery  fish. 
Similarly,  the  more  genetically  similar 
hatchery  fish  are  to  natural  populations 
they  spawn  wath.  the  less  change  there 
will  be  in  the  genetic  makeup  of  future 
generations  in  the  natural  population. 
The  substantial  influence  of  artificial 
propagation  on  genetic/ecological 
integrity  of  natural  salmon  and 
steelhead  populations  is  discussed  in 
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considerable  detail  in  the  NNfFS  status 
review. 

Although  past  hatchery  practices  may 
have  substantially  influenced  some 
isolated  chum  salmon  populations,  the 
relatively  small  magnitude  of  most 
current  hatchery  programs  and  the 
predominant  use  of  local  broodstock 
argue  that  hatchery  practices  are 
unlikely  to  threaten  the  genetic  integrity 
of  most  chum  salmon  populations 
considered  in  the  NMFS  status  review. 
Large  programs  take  place  in  Hood 
Canal  and  southern  Puget  Sound,  and 
genetic  concerns  in  these  areas  are 
proportionally  greater.  Small  population 
effects  (such  as  genetic  drift,  mutation, 
and  introgression)  are  likely  to  influence 
summer-nm  chum  in  Hood  Canal  and 
populations  spawning  ht>m  the 
Columbia  River  south. 

ProposMl  Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an  endangereid  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  Section 
4(b)(1)  of  the  ESA  requires  that  the 
listing  determination  be  based  solely  on 
the  best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any,  being 
made  to  protect  such  species. 

Based  on  results  from  its  coastwide 
status  review,  NMFS  has  identified  four 
ESUs  of  chum  salmon  on  the  west  coast 
of  the  United  States  which  constitute 
"species"  under  the  ESA.  NMFS  has 
determined  that  Usting  is  not  warranted 
for  two  chum  salmon  ESUs  (Puget 
Sound/Strait  of  Georgia  and  Pacific 
Coast  ESUs]  and  that  two  ESUs  are 
currently  threatened  (Hood  Canal 
summer-nm  and  Columbia  River  ESUs) 
and  proposes  to  list  them  as  such  at  this 
time.  The  geographic  boundaries  for  the 
ESUs  proposed  for  listing  are  described 
under  "ESU  Determinations"  and 
critical  habitat  is  described  below  under 
"Critical  Habitat  of  Chum  Salmon  ESUs 
Proposed  for  Listing."  The  best  available 
scientific  information,  coupled  with  an 
assessment  of  existing  protective  efforts, 
supports  a  proposed  listing  of  these  two 
chum  salmon  ESUs  under  the  ESA. 

While  the  majority  of  the  BRT 
considered  the  Hood  Canal  summer-run 
ESU  to  meet  the  definition  for  an 
endangered  species  under  the  ESA, 
NMFS  is  proposing  it  as  threatened  due 
to  continued  improvemenTs  in  spawning 
escapement  (including  very  recent  data 
not  available  for  review  by  the  BRT)  and 
to  the  ongoing  and  expanding  protective 


efforts  being  made  throughout  the  range 
of  the  ESU.  Due  to  uncertainties 
regarding  the  severity  of  risks  facing 
Columbia  River  chum  salmon 
populations,  NMFS  believes  that  it  is 
appropriate  to  propose  a  threatened 
designation  for  this  ESU.  If  new 
information  indicates  a  substantial 
change  in  the  biological  status  of  either 
ESU  or  if  protective  efforts  are  judged  to 
be  inadequate,  NMFS  will  alter  this 
listing  proposal. 

In  both  fiSUs,  only  naturally  spawned 
chum  sabnon  are  being  proposed  for 
listing.  Prior  to  the  final  listing 
determination,  NMFS  will  examine  the 
relationship  between  hatchery  and 
natural  populations  of  chum  salmon  in 
these  ESUs  and  assess  whether  any 
hatchery  populations  are  essential  for 
their  recovery.  This  may  result  in  the 
inclusion  of  specific  hatchery 
populations  as  part  of  a  listed  ESU  in 
NMFS'  final  determination. 

Prohibitions  and  Protective  Regulations 

Section  4(d)  of  the  ESA  requires 
NMFS  to  issue  protective  regulations 
that  it  finds  necessary  and  advisable  to 
provide  for  the  conservation  of  a 
threatened  species.  Section  9(a)  of  the 
ESA  prohibits  violations  of  protective 
regulations  for  threatened  species 
promulgated  under  section  4(d).  The 
4(d)  protective  regulations  may  prohibit, 
with  respect  to  the  threatened  species, 
some  or  all  of  the  acts  which  section 
9(a)  of  the  ESA  prohibits  with  respect  to 
endangered  species.  These  9(a) 
prohibitions  and  4(d)  regulations  apply 
to  all  individuals,  organizations,  and 
agencies  subject  to  U.S.  jurisdiction. 
NMFS  intends  to  have  final  4(d) 
protective  regulations  in  effect  at  the 
time  of  a  final  listing  determination  on 
the  chum  salmon  ESUs  proposed  as 
threatened  in  the  present  notice.  The 
process  for  completing  the  4(d)  rule  will 
provide  the  opportunity  for  public 
comment  on  the  proposed  protective 
regulations. 

In  the  case  of  threatened  species, 
NMFS  also  has  flexibility  under  section 
4(d)  to  tailor  the  protective  regulations 
based  on  the  contents  of  available 
conservation  measures.  Even  though 
existing  conservation  efforts  and  plans 
are  not  sufficient  to  preclude  the  need 
for  listings  at  this  time,  they  are 
nevertheless  valuable  for  improving 
watershed  health  and  restoring  fishery 
resources.  In  those  cases  where  well- 
developed  and  reliable  conservation 
plans  exist,  NMFS  may  choose  to 
incorporate  them  into  the  recovery 
planning  process,  starting  with  the 
protective  regulations.  NMFS  has 
already  adopted  4(d)  protective 
regulations  that  exempt  a  limited  range 


of  activities  from  section  9  take 
prohibitions.  For  example,  the  interim 
4(d)  rule  for  Southern  Oregon/Northern 
California  coho  salmon  (62  FR  38479, 
July  18, 1997)  exempts  habitat 
restoration  activities  conducted  in 
accordance  with  approved  plans  and 
fisheries  conducted  in  accordance  with 
an  approved  state  management  plan.  In 
the  future,  4(d]  rules  may  contain 
limited  take  prohibitions  applicable  to 
activities  such  as  forestry,  agriculture, 
and  road  construction  when  such 
activities  are  conducted  in  accordance 
with  approved  conservation  plems. 

These  are  all  examples  where  NMFS 
may  apply  modified  section  9 
prohibitions  in  light  of  the  protections 
provided  in  a  strong  conservation  plan. 
There  may  be  other  circumstances  as 
well  in  which  NMFS  would  use  the 
flexibility  of  section  4(d].  For  example. 
in  some  cases  there  may  be  a  healthy 
population  of  salmon  or  steelhead 
within  an  overall  ESU  that  is  listed.  In 
such  a  case,  it  may  not  be  necessary  to 
apply  the  full  range  of  prohibitions 
available  in  section  9.  NMFS  intends  to 
use  the  flexibility  of  the  ESA  to  respond 
appropriately  to  the  biological  condition 
of  each  ESU  and  to  the  strength  of 
efforts  to  protect  them. 

Section  7(aX4)  of  the  ESA  requires 
that  Federal  agencies  confer  with  NMFS 
on  any  actions  likely  to  jeopardize  the 
continued  existence  of  a  species 

[iroposed  for  listing  and  on  actions 
ikely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  For  Usted  species, 
section  7(a)(2)  of  the  ESA  requires 
Federal  agendes  to  ensure  that  activities 
they  authorize,  fund,  or  conduct  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to     • 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  NMFS  (see 
Activities  That  May  Affect  Chum 
Salmon  or  Critical  Habitat). 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  NMFS  with  authority 
to  grant  exceptions  to  the  ESA's 
"t^ng"  prohibitions  (see  regulations  at 
50  CFR  222.22  through  222.24).  Section 
10(a)(1)(A)  scientific  research  and 
enhancement  permits  may  be  issued  to 
entities  (Federal  and  non-Federal) 
conducting  research  that  involves  a 
directed  take  of  listed  species. 

NMFS  has  issued  section  10(a)(1)(A) 
research  or  enhancement  permits  for 
other  listed  species  (e.g..  Snake  River 
Chinook  salmon  and  Sacramento  River 
winter-run  chinook  salmon)  for  a 
number  of  activities,  including  trapping 
and  tagging,  electroshocking  to 
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determine  population  presence  and 
abundance,  removal  of  fish  from 
irrigation  ditches,  and  collection  of 
adult  fish  for  artificial  propagation 
programs.  NMFS  is  aware  of  several 
sampling  e^orts  for  chum  salmon  in  the 
proposed  ESUs,  including  efforts  by 
Federal  and  state  fishery  management 
agencies.  These  and  other  research 
efforts  could  provide  critical 
information  regarding  chum  salmon 
distribution  and  population  abundance. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  performing  activities  that  may 
incidentally  take  Usted  species.  The 
types  of  activities  potentially  requiring 
a  section  10(a)(1)(B)  incidental  take 
permit  include  the  operation  and  release 
of  artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  or  university  research 
on  species  other  than  chum  salmon,  not 
receiving  Federal  authorization  or 
funding,  the  implementation  of  state 
fishing  regulations,  and  timber  harvest 
activities  on  non-Federal  lands. 

Conseivation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  ESA  include 
recognition,  recovery  actions.  Federal 
agency  consultation  requirements,  and 
prohibitions  on  taking.  Recognition 
through  listing  promotes  public 
awareness  and  conservation  actions  by 
Federal,  state,  tribal,  and  local  agencies, 
private  organizations,  and  individuals. 

Several  conservation  efforts  are 
underway  that  may  reverse  the  decline 
of  west  coast  chum  salmon  and  other 
salmonids  (see  Existing  Protective 
Efforts).  NMFS  is  encouraged  by  these 
significant  efforts,  which  could  provide 
all  stakeholders  with  an  approach  to 
achieving  the  purposes  of  the  ESA— 
protecting  and  restoring  native  fish 
populations  and  the  ecosystems  upon 
which  they  depend — that  is  less 
regulatory.  NMFS  will  continue  to 
encourage  and  support  these  initiatives 
as  importemt  components  of  recovery 
planning  for  chum  salmon  and  other 
salmonids.  Based  on  information 
presented  in  this  proposed  rule,  general 
conservation  measures  that  could  be 
implemented  to  help  conserve  the 
species  are  listed  below.  This  Ust  does 
not  constitute  NMFS'  interpretation  of  a 
recovery  plan  under  section  4(f)  of  the 
ESA. 

1.  Measures  could  be  taken  to 
promote  land  management  practices 
that  protect  and  restore  chum  salmon 
habitat.  Land  management  practices 
affecting  chum  salmon  habitat  include 
timber  harvest,  road  building. 


agriculture,  Uvestock  grazing,  and  urban 
development. 

2.  Evaluation  of  existing  harvest 
regulations  could  identify  any  changes 
necessary  to  protect  chum  salmon 
populations. 

3.  Artificial  propagation  programs 
could  be  modified  to  minimize  impacts 
upon  native  populations  of  chiun 
salmon. 

4.  Water  diversions  could  have 
adequate  headgate  and  staff  gauge 
structures  installed  to  control  and 
monitor  water  usage  accurately.  Water 
rights  could  be  enforced  to  prevent 
irrigators  bom  exceeding  the  amount  of 
water  to  which  they  are  legally  entitled. 

5.  Irrigation  diversions  affecting  chum 
salmon  could  be  screened.  A  thorough 
review  of  the  impact  of  irrigation 
diversions  on  the  species  could  be 
conducted. 

NMFS  recognizes  that,  to  be 
successful,  protective  regulations  and 
recovery  programs  for  chum  salmon  will 
need  to  be  developed  in  the  context  of 
conserving  aquatic  ecosystem  health. 
NMFS  intends  that  Federal  lands  and 
Federal  activities  play  a  primary  role  in 
preserving  listed  populations  and  the 
ecosystems  upon  which  they  depend. 
However,  throughout  the  range  of  the 
ESUs  proposed  for  listing,  chum  salmon 
habitat  occurs  and  can  be  affected  by 
activities  on  state,  tribal  or  private  land. 
Agricultural,  timber,  and  urban 
management  activities  on  nonfederal 
land  could  and  should  be  conducted  in 
a  manner  that  avoids  adverse  effects  to 
chum  salmon  habitat. 

NMFS  encourages  nonfederal 
landowners  to  assess  the  impacts  of 
their  actions  on  potentially  threatened 
or  endangered  salmonids.  In  particular, 
NMFS  encourages  the  formulation  of 
watershed  partnerships  to  promote 
conservation  in  accordance  with 
ecosystem  principles.  These 
partnerships  will  be  successful  only  if 
state,  tribal,  and  local  governments, 
landowner  representatives,  and  Federal 
and  nonfederal  biologists  all  participate 
and  share  the  goal  of  restoring  salmon 
to  the  watersheds. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)oftheESAas 

(i)  the  specific  areas  within  the 
geographical  area  cxcupied  by  the  species 
*  •  •  on  which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  which 
may  require  special  management 
considerations  or  protection;  and  (ii)  specific 
areas  outside  the  geographical  area  occupied 
by  the  species  *  *  *  upon  a  determination  by 
the  Secretary  that  such  areas  are  essential  for 
the  conservation  of  the  species. 


The  term  "conservation,"  as  defined 
in  section  3(3)  of  the  ESA,  means 
"*  •  *  to  use  and  the  use  of  all 
methods  and  procedures  which  are 
necessary  to  bring  any  endangered 
species  or  threatened  species  to  the 
point  at  which  the  measures  provided 
pursuant  to  this  Act  are  no  longer 
necessary." 

In  designating  critical  habitat,  NMFS 
considers  the  following  requirements  of 
the  si>ecies:  (1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior,  (2)  food,  water,  air,  Ught, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  or  rearing  of  offispring; 
and,  generally,  (5)  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  this  species  (see  50  CFR 
424.12(b)).  In  addition  to  these  factors. 
NMFS  also  focuses  on  the  known 
physical  and  biological  features 
(primary  constituent  elements)  within 
the  designated  area  that  are  essential  to 
the  conservation  of  the  species  and  may 
require  special  management 
considerations  or  protection.  These 
essential  features  may  include,  but  are 
not  limited  to,  spawning  sites,  food 
resources,  water  quality  and  quantity, 
and  riparian  vegetation  (see  50  CFR 
424.12(b)). 

Consideration  of  Economic  and  Other 
Factors 

The  economic  and  other  impacts  of  a 
critical  habitat  designation  have  been 
considered  and  evaluated  in  this 
proposed  rulemaking.  NMFS  identified 
present  and  anticipated  activities  that 
may  adversely  modify  the  area(s)  being 
considered  or  be  affected  by  a 
designation.  An  area  may  be  excluded 
from  a  critical  habitat  designation  if 
NMFS  determines  that  the  overall 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  unless  the 
exclusion  will  result  in  the  extinction  of 
the  species  (see  16  U.S.C.  1533(b)(2)). 

The  impacts  considered  in  this 
analysis  are  only  those  incremental 
impacts  specifically  resulting  from  a 
critical  habitat  designation,  above  the 
economic  and  other  impacts  attributable 
to  listing  the  species  or  resulting  from 
other  authorities.  Since  listing  a  species 
under  the  ESA  provides  significant 
protection  to  a  species'  habitat,  in  many 
cases,  the  economic  and  other  impacts 
resulting  from  the  critical  habitat 
designation,  over  and  above  the  impacts 
of  the  listing  itself,  are  minimal  (see 
Significance  of  Designating  Critical 
Habitat).  In  general,  the  designation  of 
critical  habitat  highlights  geographical 
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areas  of  concern  and  reinforces  the 
substantive  protection  resulting  from 
the  listing  itself. 

Impacts  attributable  to  listing  include 
those  resulting  from  the  take 
prohibitions  contained  in  section  9  of 
the  ESA  and  associated  regulations. 
"Take",  as  deflned  in  the  ESA  means  to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct  (see  16  U.S.Q  1532(19)].  Harm 
can  occur  through  destruction  or 
modification  of  habitat  (whether  or  not 
designated  as  critical  habitat)  that 
significantly  impairs  essential 
behaviors,  including  breeding,  feeding, 
rearing  or  migration. 

Significance  of  Designating  Critical 
Habitat 

The  designation  of  critical  habitat 
does  not.  in  and  of  itself,  restrict  human 
activities  within  an  area  or  mandate  any 
specific  management  or  recovery 
acticms.  A  critical  habitat  designation 
contributes  to  species  conservation 
primarily  by  identifying  important  areas 
and  by  describing  the  features  within 
those  areas  that  are  essential  to  the 
species,  thus  alerting  public  and  private 
entities  to  the  area's  importance.  Under 
the  ESA,  the  only  regulatory  impact  of 
a  critical  habitat  designation  is  through 
the  provisions  of  secticm  7  of  the  ESA. 
Section  7  applies  only  to  actions  with 
Federal  involvement  (e.g.,  authorized, 
funded,  or  conducted  by  a  Federal 
agency)  and  does  not  affect  exclusively 
state  or  private  activities. 

Under  the  section  7  provisions,  a 
designation  of  critical  habitat  would 
require  Federal  agencies  to  ensure  that 
any  action  they  authorize,  fund,  or  carry 
out  is  not  likely  to  destroy  or  adversely 
modify  designated  critical  habitat. 
Activities  that  destroy  or  adversely 
modify  critical  habitat  are  defined  as 
those  actions  that  "appreciably 
diminish  the  value  of  critical  habitat  for 
both  the  survival  and  recovery"  of  the 
species  (see  50  CFR  402.02).  Regardless 
of  a  critical  habitat  designation.  Federal 
agencies  must  ensure  that  their  actions 
are  not  likely  to  jeopardize  the 
continued  existence  of  the  listed 
species.  Activities  that  jeopardize  a 
species  are  defined  as  those  actions  that 
"reasonably  would  be  expected,  directly 
or  indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery"  of  the  species  (see  50  CFR 
402.02).  Using  these  definitions, 
activities  that  would  destroy  or 
adversely  modify  critical  habitat  would 
also  be  likely  to  jeopardize  the  species. 
Therefore,  the  protection  provided  by  a 
critical  habitat  designation  generally 
duplicates  the  protection  provided 


under  the  section  7  jeopardy  provision. 
Critical  habitat  may  provide  additional 
benefits  to  a  species  in  cases  where 
areas  outside  the  species'  current  range 
have  been  designated.  When  actions 
may  affect  these  areas.  Federal  agencies 
are  required  to  consult  with  NMFS 
under  section  7  (see  50  CFR  402.14(a)), 
which  may  not  have  been  recognized 
but  for  the  critical  habitat  designation. 

A  designation  of  critical  habitat 
provides  a  clew  indication  to  Federal 
agencies  as  to  when  section  7 
consultation  is  required,  particularly  in 
cases  where  the  action  would  not  result 
in  immediate  mortalify,  injury,  or  harm 
to  individuals  of  a  listed  species  (e.g.,  an 
action  occiirring  within  the  critical  area 
when  a  migratory  species  is  not 
present).  The  critical  habitat 
designation,  describing  the  essential 
features  of  ttie  habitat,  also  assists  in 
determining  which  activities  conducted 
outside  the  designated  area  are  subject 
to  section  7  (i.e.,  activities  that  may 
afiiect  essential  features  of  the 
designated  area). 

A  critical  habitat  designation  will  also 
assist  Fedezel  agencies  in  planning 
future  actions,  since  the  designation 
establishes,  in  advance,  those  habitats 
that  will  be  given  special  consideration 
in  section  7  consultations.  With  a 
designation  of  critical  habitat,  potential 
conflicts  between  Federal  actions  and 
endangered  or  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
the  agency '(  planning  process. 

Another  indirect  benefit  of  a  critical 
habitat  designation  is  that  it  helps  focus 
Federal,  tri^l,  state,  and  private 
conservation  and  management  efforts  in 
such  areas.  Management  efforts  may 
address  special  considerations  needed 
in  critical  baUtat  areas,  including 
conservation  regulations  to  restrict 
private  as  well  as  Federal  activities.  The 
economic  and  other  impacts  of  these 
actions  would  be  considered  at  the  time 
of  those  proposed  regulations  and, 
therefore,  are  not  considered  in  the 
critical  habitat  designation  process. 
Other  Federal,  tribal,  state,  and  local 
management  programs,  such  as  zoning 
or  wetlands  and  riparian  lands 
protection,  may  also  provide  special 
protection  lor  critical  habitat  areas. 

Process  for  Designating  Critical  Habitat 

Developing  a  proposed  critical  habitat 
designation  involves  three  main 
considerations.  First,  the  biological 
needs  of  the  species  are  evaluated,  and 
essential  habitat  areas  and  features  are 
identified.  If  alternative  areas  exist  that 
would  provide  for  the  conservation  of 
the  species,  such  alternatives  are  also 
identified.  Second,  the  need  for  special 
management  considerations  or 


protection  of  the  area(s)  or  features  are 
evaluated.  Finally,  the  probable 
economic  and  other  impacts  of 
designating  these  essential  areas  as 
critical  habitat  are  evaluated.  After 
considering  the  requirements  of  the 
species,  the  need  for  special 
management,  and  the  impacts  of  the 
designation,  the  proposed  critical 
habitat  is  published  in  the  Federal 
Register  for  comment.  The  final  critical 
habitat  designation,  considering 
comments  on  the  proposal  and  impacts 
assessment,  is  typically  published 
within  1  year  of  the  proposed  rule.  Final 
critical  habitat  designations  may  be 
revised,  using  the  same  process,  as  new 
information  becomes  available. 

A  description  of  the  essential  habitat, 
need  for  special  management,  impacts 
of  designating  critical  habitat,  and  the 

S>roposied  acticn  are  described  in  the 
bllowing  sections. 

Critical  HabiUt  of  Chum  Sahnon  ESUs 
Proposed  fw  Listiiig 

The  following  is  a  brief  overview  of 
distribution  and  habitat  utilization 
information  for  chum  salmon  in  the 
Pacific  Northwest;  more  detailed 
information  can  be  foxmd  in  the 
previous  section  of  this  Federal  Register 
proposed  rule  on  "Chum  Salmon  Life 
History"  and  species  reviews  by  NMFS 
(1996a  and  1996b).  Pauley  et  al.  (1968). 
Salo  (1991).  and  Pearcy  (1992).  The 
cun«it  geographic  range  of  chiun 
salmon  fma  the  Pacific  Northwest 
includes  vast  areas  of  the  North  Pacific 
ocean,  nearshore  marine  zone,  and 
extensive  estuarine  and  riverine  areas. 
Hist(»ically,  chum  salmon  were 
distributed  throughout  the  coastal 
regions  of  westmi  Canada  and  the 
United  States,  as  far  south  as  Monterey, 
California.  Presently,  major  spawning 
populations  are  found  only  as  far  south 
as  Tillamook  Bay  on  the  northern 
Oregon  coast.  Any  attempt  to  describe 
the  current  distribution  of  chum  salmon 
must  take  into  account  the  fact  that 
extant  populations  and  densities  are  a 
small  fraction  of  historical  levels. 
Hence,  some  populations  that  are 
considered  extinct  could  in  fact  exist 
but  are  represented  by  only  a  few 
individuals  that  could  escape  detection 
during  surveys. 

In  the  Hood  Canal  summer-run  ESU, 
chum  salmon  are  currently  present 
throughout  much  of  their  historical 
range.  Spawning  populations 
recognized  by  WDF  et  al.  (1993)  include 
the  Quilcene,  Dosewallips,  Duckabush, 
Hamma,  Dewatto,  Tahuya,  and  Union 
Rivers  and  three  streams  along  the  Strait 
of  Juan  de  Fuca  (Snow  and  Salmon 
Creeks  in  Discovery  Bay  and 
Jimmycomelately  Creek  in  Sequim  Bay) 
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(WDF  et  al,  1993).  Some  populations  on 
the  east  side  of  Hood  Canal  (Big  Beef 
Creek,  Anderson  Creek,  and  the  Dewatto 
River)  are  severely  depressed  and  have 
recently  had  no  returning  adults. 

In  the  Columbia  River  ESU,  chum 
salmon  occupy  a  small  remnant  of  their 
historic  range.  Presently,  on  the 
Washington  side  of  the  lower  Columbia 
River,  only  three  streams  are  recognized 
as  containing  native  chum  salmon: 
Hamilton  and  Hardy  Creeks  near 
Bonneville  Dam  at  river  km  235  and 
Grays  River  (river  km  34)  (WDF  et  al., 
1993).  Oregon  currently  recognizes  23 
"provisional"  populations  in  the 
Columbia  River  Basin,  ranging  from  the 
Lewis  and  Clark  River  (river  Ian  13)  to 
Milton  Creek  (river  km  144)  near  St. 
Helens,  Oregon  (Kostow.  1995).  ODFW 
considers  these  populations  as 
provisional  because  "very  few  chum  are 
observed  in  spawning  ground  surveys, 
hatchery  rack  counts,  or  as  incidental 
catch  in  adjacent  fisheries"  and  further 
adds  that  the  few  fish  observed  are 
probably  strays  from  Washington 
populations  (ODFW,  1997).  Although  it 
is  uncertain  whether  they  would  be 
considered  part  of  the  extant  ESU.  there 
are  reports  that  some  extinct  runs  of 
chiun  salmon  may  historically  have 
spawned  in  the  Umatilla  and  Walla 
Walla  Rivers,  more  than  500  km  from 
the  sea  (Nehlsen  et  al.,  1991). 

Chum  salmon  typically  spawn  in  the 
lower  reaches  of  rivers,  with  redds 
usually  dug  in  the  mainstem  or  in  side 
channels  of  rivers  from  just  above  tidal 
influence  to  nearly  100  km  from  the  sea. 
Populations  in  both  ESUs  proposed  for 
listing  appear  to  spawn  within 
approximately  16  km  of  the  river 
mouths  (WDF  et  al..  1993).  After 
hatching,  juvenile  chum  salmon  spend 
a  very  limited  amount  of  time  in  fresh 
water  and  typically  migrate  to  estuarine 
and  marine  areas  soon  after  emergence. 

Essential  featiu^s  of  chum  salmon 
critical  habitat  include  adequate:  (1) 
Substrate;  (2)  water  quality;  (3)  water 
quantity;  (4)  water  temperature;  (5) 
water  velocity;  (6)  cover/shelter;  (7) 
food;  (8)  riparian  vegetation;  (9)  space; 
and  (10)  safe  passage  conditions.  Given 
the  vast  geographic  range  occupied  by 
each  of  these  chum  salmon  ESUs,  and 
the  diverse  habitat  types  used  by  the 
various  life  stages,  it  is  not  practical  to 
describe  specific  values  or  conditions 
for  each  of  these  essential  habitat 
features.  However,  good  summaries  of 
these  environmental  parameters  and 
freshwater  factors  that  have  contributed 
to  the  decline  of  this  and  other 
salmonids  can  be  found  in  reviews  by 
Pauley  et  al.  (1988),  Bjomn  and  Reiser 
(1991),  Nehlsen  et  al.  (1991),  WDF  et  al. 


(1993),  Botkin  et  al.  (1995).  NMFS 
(1996)  and  Spence  et  al.  (1996). 

NMFS  believes  that  the  current 
freshwater  and  estuarine  range  of  the 
species  encompasses  all  essential 
habitat  features  and  is  adequate  to 
ensure  the  species'  conservation. 
Therefore,  designation  of  habitat  areas 
outside  the  species'  current  range  is  not 
necessary.  For  the  Hood  Canal  ESU, 
these  areas  include  all  river  reaches 
accessible  to  listed  chum  salmon 
(including  estuarine  areas  and 
tributaries)  draining  into  Hood  Canal  as 
well  as  Olympic  Peninsula  rivers 
between  Hood  Canal  and  Sequim  Bay, 
Washington.  Also  included  is  the  Hood 
Canal  waterway,  from  its  southern 
terminus  at  the  Union  River  north  to  its 
confluence  with  Admiralty  Inlet  near 
Port  Ludlow.  Washington.  Critical 
habitat  for  the  Columbia  River  ESU 
encompasses  accessible  reaches  of  the 
Columbia  River  (including  estuarine 
areas  and  tributaries)  downstream  from 
Bonneville  Dam,  excluding  Oregon 
tributaries  upstream  of  Milton  Creek  at 
river  km  144  near  the  town  of  St. 
Helens. 

It  is  important  to  note  that  habitat 
quality  in  this  current  range  is 
intrinsically  related  to  the  quality  of 
upland  areas  and  upstream  areas 
(including  headwater  or  intermittent 
streams)  which  provide  key  habitat 
elements  (e.g.,  LWD,  gravfel,  water 
quality)  crucial  for  chum  salmon  in 
downstream  reaches.  NMFS  recognizes 
that  estuarine  habitats  are  critical  for 
chum  salmon  and  has  included  them  in 
this  designation.  This  definition  of 
estuarine  habitat  includes  the  mixing 
and  seawater  portions  of  Hood  Canal 
defined  in  NOAA's  National  Estuarine 
Inventory  (NOAA,  1985).  Marine 
habitats  (i.e.,  oceanic  or  nearshore  areas 
seaward  of  the  mouth  of  coastal  rivers 
or  Hood  Canal)  are  also  vital  to  the 
species  and  ocean  conditions  may  have 
a  major  influence  on  chum  salmon 
survival.  However,  there  does  not 
appear  to  be  a  need  for  special 
management  consideration  or  protection 
of  this  habitat.  Therefore,  NMFS  is  not 
proposing  to  designate  critical  habitat  in 
marine  areas  at  this  time.  If  additional 
information  becomes  available  that 
supports  the  inclusion  of  such  areas, 
NMFS  may  revise  this  designation. 

Based  on  consideration  of  the  best 
available  information  regarding  the 
species'  current  distribution,  NMFS 
believes  that  the  preferred  approach  to 
identifying  critical  habitat  for  chum 
salmon  is  to  designate  all  areas  (and 
their  adjacent  riparian  zones]  accessible 
to  the  species  within  the  range  of  each 
ESU.  NMFS  believes  that  adopting  a 
more  inclusive,  watershed-based 


description  of  critical  habitat  is 
appropriate  because  it:  (1)  Recognizes 
the  species'  use  of  diverse  habitats  and 
underscores  the  need  to  account  for  all 
of  the  habitat  types  supporting  the 
species'  freshwater  and  estuarine  Ufe 
stages;  (2)  takes  into  account  the  natural 
variability  in  habitat  use;  and  (3) 
reinforces  the  important  linkage 
between  aquatic  areas  and  adjacent 
riparian/upslope  areas. 

An  array  of  management  issues 
encompasses  these  habitats  and  special 
management  considerations  will  be 
needed,  especially  on  lands  and  streams 
under  Federal  ownership  (see  sections 
below  describing  Activities  that  May 
Affect  Critical  Habitat  and  Need  for 
Special  Management  Considerations  or 
Protection).  While  marine  areas  are  also 
a  critical  Unk  in  this  cycle,  NMFS  does 
not  believe  that  special  management 
considerations  are  needed  to  conserve 
the  habitat  features  in  these  areas. 
Hence,  only  the  freshwater  and 
estuarine  areas  are  being  proposed  for 
critical  habitat  at  this  time. 

Need  for  Special  Management 
Considerations  or  Protection 

In  order  to  assure  that  the  essential 
areas  and  features  are  maintained  or 
restored,  special  management  may  be 
needed.  Activities  that  may  require 
special  management  considerations  for 
freshwater  and  estuarine  life  stages  of 
listed  chum  salmon  include,  but  are  not 
limited  to:  (1)  Land  management;  (2) 
timber  harvest;  (3)  point  and  non-point 
water  pollution;  (4)  Uvestock  grazing;  (5) 
habitat  restoration;  (6)  irrigation  water 
withdrawals  and  returns;  (7)  mining;  (8) 
road  construction;  (9)  dam  operation 
and  maintenance;  and  (10)  dredge  and 
fill  activities.  Not  all  of  these  activities 
are  necessarily  of  current  concern 
within  every  watershed;  however,  they 
indicate  the  potential  types  of  activities 
that  will  require  consultation  in  the 
future.  No  special  habitat  management 
considerations  have  been  identified  for 
listed  chum  salmon  while  they  are 
residing  in  the  ocean  environment. 

Activities  That  May  Affect  Chum 
Salmon  or  Critical  Habitat 

A  wide  range  of  activities  may  affect 
the  essential  habitat  requirements  of 
listed  chum  salmon.  These  activities 
include  water  and  land  management 
actions  of  Federal  agencies  such  as  the 
U.S.  Forest  Service  (USPS).  U.S. 
National  Park  Service  (NPS).  U.S.  Army 
Corps  of  Engineers  (COE),  Federal 
Energy  Regulatory  Commission  (FERC), 
Federal  Highways  Administration 
(FHA),  and  related  or  similar  activities 
of  other  Federally-regulated  projects  and 
lands  including;  (l)Timber  sales  and 
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harvest  conducted  by  USPS;  (2)  road 
building  activities  authorized  by  FHA. 
USPS,  and  NFS;  (3)  hydropower  sites 
licensed  by  PERC;  (4)  dams  buih  or 
operated  by  COE;  (5)  dredge  and  fill, 
mining,  and  bank  stabilization  activities 
authorized  or  conducted  by  COE;  and 
(6)  mining  and  road  building  activities 
authorized  by  the  states  of  Washington 
and  Oregon. 

This  proposed  designation  will 
provide  clear  notification  to  these 
agencies,  private  entities,  and  the  public 
of  critical  habitat  designated  for  listed 
chum  salmon  and  the  boundaries  of  the 
habitat  and  protection  provided  for  that 
habitat  by  the  section  7  consultation 
process.  This  proposed  designation  will 
also  assist  these  agencies  and  others  in 
evaluating  the  potential  effiects  of  their 
activities  on  listed  chum  salmon  and 
their  critical  habitat  and  in  determining 
when  consultation  with  NMFS  is 
appropriate.  Consultation  may  result  in 
specific  conditions  designed  to  achieve 
the  intended  purpose  of  the  project  and 
avoid  or  reduce  impacts  to  chimi 
salmon  and  its  habitat  within  the  range 
of  the  listed  ESUs. 

Expected  Economic  Impacts  of  Critical 
Habitat  Designation 

The  economic  impacts  to  be 
considerBd  in  a  critical  habitat 
designation  are  the  incremental  effects 
of  critical  habitat  designation  above  the 
econcmic  impacts  attributable  to  listing 
or  attributable  to  authorities  other  than 
the  ESA  (see  Consideration  of  Economic 
and  Other  Factors).  Incremental  impacts 
result  from  special  management 
activities  in  areas  outside  the  present 
distributioo  of  the  Usted  species  that 
hav»  been  determined  to  be  essential  to 
the  conservation  of  the  species. 
Ho%vever.  NMFS  has  determined  that 
the  species'  present  freshwater  and 
estuarine  range  contains  sufficient 
habitat  for  conservation  of  the  species. 
Therefore,  the  economic  impacts 
associated  with  this  critical  habitat 
designation  are  expected  to  be  minimal. 

USPS  and  NFS  manage  areas  of 
proposed  critical  habitat  for  the  listed 
chum  salmon  ESUs.  COE,  PERC.  FHA, 
and  other  Federal  agencies  that  may  be 
involved  with  funding  or  permits  for 
projects  in  critical  habitat  areas  may 
also  be  affected  by  a  designation. 
Because  NMFS  believes  that  virtually  all 
"adverse  modification"  determinations 
pertaining  to  critical  habitat  would  also 
result  in  "jeopardy"  conclusions, 
designation  of  critical  habitat  is  not 
expected  to  result  in  significant 
incremental  restrictions  on  Federal 
agency  activities.  Critical  habitat 
designation  will,  therefore,  resuh  in  few 
if  any  additional  economic  effects 


beyond  those  that  may  have  been 
caused  by  bsting  and  by  other  statutes. 

NMFS  Policies  on  Endangered  and 
Threatened  Fish  and  Wildlife 

On  July  1. 1994,  NMFS.  jointly  with 
USFWS,  poblished  a  series  of  new 
policies  regarding  listings  under  the 
ESA,  including  a  policy  for  peer  review 
of  scientific  data  (59  PR  34270)  and  a 
policy  to  identify,  to  the  maximum 
extent  possible,  those  activities  that 
would  or  would  not  constitute  a 
violation  of  §  9  of  the  ESA  (59  FR 
34272). 

Role  of  peer  review:  The  intent  of  the 
peer  review  poUcy  is  to  ensure  that 
listings  are  based  on  the  best  scientific 
and  commercial  data  available.  Prior  to 
a  final  listing,  NMFS  vfill  soUcit  the 
expert  opinions  of  three  qualified 
specialists.  Independent  peer  reviewers 
will  be  selected  from  the  academic  and 
scientific  community,  tribal  and  other 
native  Ameriom  groups,  Federal  and 
state  agencies,  and  the  private  sector. 

Identification  of  those  activities  that 
would  constitute  a  violation  of  §9  of  the 
ESA:  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range. 
NMFS  will  identify,  to  the  extent  known 
at  the  time  of  the  final  rule,  specific 
activities  that  will  not  be  considered 
likely  to  result  in  violation  of  §  9,  as 
well  as  activities  that  will  be  considered 
likely  to  result  in  violation.  For  those 
activities  whose  likelihood  of  violation 
is  uncertain,  a  contact  will  be  identified 
in  the  final  Usting  docimient  to  assist 
the  public  in  determining  whether  a 
particular  activity  would  constitute  a 
prohibited  act  under  §  9. 

Public  Comments  Solicited 

To  ensure  that  the  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  effective  as  possible, 
NMFS  is  soliciting  comments  and 
suggestions  from  the  public,  other 
govenmieatal  agencies,  the  scientific 
community,  industry,  and  any  other 
interested  parties.  Public  hearings  will 
be  held  in  several  locations  in  Oregon 
and  Washington  in  proximity  to  the 
range  of  the  proposed  ESUs  (see  Public 
Hearings).  In  particular,  NMFS  is 
requesting  information  regarding:  (1) 
Biological  or  other  relevant  data 
concerning  any  threat  to  chum  salmon; 
(2)  current  or  planned  activities  in  the 
subject  areas  and  their  possible  impact 
on  this  species;  (3)  efforts  being  made  to 
protect  naturally  spawned  populations 
of  chum  salmon  in  Washington  and 
Oregon:  (4)  relationship  of  hatchery 
chum  salmon  and  naturally-reproducing 
chum  salmon:  and  (5)  suggestions  for 


specific  regulations  under  §  4(d)  of  the 
ESA  that  should  apply  to  threatened 
chimi  salmon.  Suggested  regulations 
should  address  activities,  plans,  or 
guidelines  that,  despite  their  potential 
to  result  in  the  incidental  take  of  listed 
fish,  will  ultimately  promote  the 
conservation  of  threatened  chum 
salmon. 

NMFS  is  also  requesting  quantitative 
evaluations  describing  the  quaUty  and 
extent  of  freshwater,  estuarine,  and 
marine  habitats  for  juvenile  and  adult 
chum  salmon  as  well  as  information  on 
areas  that  may  quaUfy  as  critical  habitat 
within  the  range  of  ^Us  proposed  for 
listing.  Areas  that  include  the  physical 
and  biological  features  essential  to  the 
recovery  of  the  species  should  be 
identified.  NMFS  recognizes  that  there 
are  areas  within  the  proposed 
boimdaries  of  these  ESUs  that 
historically  constituted  chimi  salmon 
habitat,  but  may  not  be  currently 
occupied.  NMFS  is  requesting 
information  about  chum  salmon  in  these 
currently  unoccupied  areas  and  whether 
these  habitats  should  be  considered 
essential  to  the  recovery  of  the  species 
or  excluded  finom  designation.  Essential 
featiires  should  include,  but  are  not 
limited  to:  (1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior,  (2)  Ibod.  water,  air,  light, 
minerals,  or  other  nutritional  or 
phjrsiological  zequirements;  (3)  cover  or 
shelter,  (4)  sites  for  reproducticm  and 
rearing  of  offntring;  and  (5)  habitats  that 
are  protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
information  describing:  (1)  The 
activities  that  affiect  the  area  or  could  be 
affected  by  the  designation;  and  (2)  the 
economic  costs  and  benefits  of 
additional  requirements  of  management 
measures  Ukeiy  to  result  from  the 
designation. 

The  economic  cost  to  be  considered  in 
the  critical  hd>itat  designation  under 
the  ESA  is  the  probable  economic 
impact  "of  the  [critical  habitat] 
designation  upon  proposed  or  ongoing 
activities"  (50  CPR  424.19).  NMFS  must 
consider  the  incremental  costs 
specifically  resulting  bom  a  critical 
habitat  desi^iation  that  are  above  the 
eccHiomic  effects  attributable  to  listing 
the  species.  Economic  effiects 
attributable  to  listing  include  actions 
resulting  from  section  7  consultations 
under  the  ESA  to  avoid  jeopardy  to  the 
species  and  from  the  taking  prohibitions 
under  section  9  of  the  ESA.  Comments 
concerning  economic  impacts  should 
distinguish  the  costs  of  listing  from  the 
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incremental  costs  that  can  be  directly 
attributed  to  the  designation  of  speciHc 
areas  as  critical  habitat. 

NMFS  will  review  all  public 
comments  and  any  additional 
information  regarding  the  status  of  the 
chum  salmon  ESUs  described  herein 
and,  as  required  under  the  ESA,  will 
complete  a  final  rule  within  one  year  of 
this  proposed  rule.  The  availability  of 
new  information  may  cause  NMFS  to  re- 
assess the  status  of  these  ESUs  or  the 
geo^phic  extent  of  critical  habitat. 

Joint  Commerce-Interior  ESA 
implementing  regulations  state  that  the 
Secretary  shall  promptly  hold  at  least 
one  public  hearing  if  any  person  so 
requests  within  45  days  of  publication 
of  a  proposed  regulation  to  list  a  species 
or  to  designate  critical  habitat  (See  50 
CFR  424.16(c)(3)).  In  a  forthcoming 
Federal  Register  notice.  NMFS  will 
announce  the  dates  and  locations  of 
public  hearings  on  this  proposed  rule  to 
provide  the  opportunity  for  the  public 
to  give  comments  and  to  permit  an 
exchange  of  information  and  opinion 
among  interested  parties.  NMFS 
encourages  the  public's  involvement  in 
such  ESA  matters. 

References 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  (see 
ADDRESSES). 

Compliance  With  Existing  Statutes 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
825  (6th  Cir.  1981).  NMFS  has 
categorically  excluded  all  ESA  listing 
actions  from  the  environmental 
assessment  requirements  of  the  National 
Environmental  Policy  Act  imder  NOAA 
Administrative  Order  216-6. 

In  addition.  NMFS  has  determined 
that  Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defmed  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  for  this 
critical  habitat  designation  made 
pursuant  to  the  ESA.  See  Douglas 
County  V.  Babbitt,  48  F.3d  1495  (9th  Cir. 
1995).  cert,  denied,  116  S.  Ct.  698 
(1996). 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  rule  is  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  proposes  to  designate  only  the 
current  range  of  these  chum  salmon 


ESUs  as  critical  habitat.  Areas  excluded 
from  this  proposed  designation  include 
marine  habitats  in  the  Pacific  Ocean  and 
any  historically-occupied  areas  above 
impassable  natural  barriers  (e.g.,  long- 
standing, natural  waterfalls).  NMFS  has 
concluded  that  currently  inhabited  areas 
within  the  range  of  each  ESU  are  the 
minimum  habitat  necessary  to  ensure 
their  conservation  and  recovery. 
Since  NMFS  is  designating  the 
current  range  of  the  listed  species  as 
critical  habitat,  this  designation  will  not 
impose  any  additional  requirements  or 
economic  effects  upon  small  entities, 
beyond  those  which  may  accrue  from 
section  7  of  the  ESA.  Section  7  requires 
Federal  agencies  to  insure  that  any 
action  they  carry  out.  authorize,  or  fund 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  (ESA 
§  7(a)(2)).  The  consultation  requirements 
of  §  7  are  nondiscretionary  and  are 
effective  at  the  time  of  species'  listing. 
Therefore,  Federal  agencies  must 
consult  with  NMFS  and  ensure  their 
actions  do  not  jeopardize  a  listed 
species,  regardless  of  whether  critical 
habitat  is  designated. 

In  the  future,  should  NMFS  determine 
that  designation  of  habitat  areas  outside 
the  species'  current  range  is  necessary 
for  conservation  and  recovery,  NMFS 
will  analyze  the  incremental  costs  of  ~ 
that  action  and  assess  its  potential 
impacts  on  small  entities,  as  required  by 
the  Regulatory  FlexibiUty  Act.  Until  that 
time,  a  more  detailed  analysis  would  be 
premature  and  would  not  reflect  the 
true  economic  impacts  of  the  proposed 
action  on  local  businesses, 
oi^anizations.  and  governments. 

Accordingly,  the  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  of  a  substantial 
number  of  small  entities,  as  described  in 
the  Regulatory  Flexibility  Act. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

The  AA  has  determined  that  the 
proposed  designation  is  consistent  to 
the  maximum  extent  practicable  with 
the  approved  Coastal  Zone  Management 
Program  of  the  states  of  Washington  and 
Oregon.  This  determination  will  be 
submitted  for  review  by  the  responsible 
state  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

At  this  tiige  NMFS  is  not 
promulgating  protective  regulations 


pursuant  to  ESA  section  4(d).  In  the 
future,  prior  to  finalizing  its  4(d) 
regulations  for  these  threatened  ESUs, 
NMFS  will  comply  with  all  relevant 
NEPA  and  RFA  requirements. 

List  of  Subjects 

50  CFR  Part  226 

Endangered  and  threatened  species. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports.  Marine  mammals. 
Transportation. 

Dated:  February  26,  1998. 
Rolland  A.  Schmitten. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  226  and  227  are 
proposed  to  be  amended  as  follows: 

PART  226— DESIGNATED  CRITICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1533. 

2.  Section  226.26  is  added  to  subpart 
C  to  read  as  follows: 

fi  226.26    Hood  Canal  summer-run  chum 
salmon  (Oncortiynchus  tota),  Columbia 
River  chum  salmon  (Oncorhynchus  keta). 

Critical  habitat  consists  of  the  water, 
substrate,  and  adjacent  riparian  zone  of 
estuarine  and  riverine  reaches  in 
hydrologic  units  and  counties  identified 
in  Tables  7  and  8  for  Hood  Canal 
summer-run  chum  salmon  and 
Columbia  River  chum  salmon, 
respectively.  Accessible  reaches  are 
those  within  the  historical  range  of  the 
ESUs  that  can  still  be  occupied  by  any 
life  stage  of  chum  salmon.  Inaccessible 
reaches  are  those  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years).  Adjacent 
riparian  zones  are  defined  as  those  areas 
within  a  slope  distance  of  300  ft  (91.4 
m)  from  the  normal  line  of  high  water 
of  a  stream  charmel  or  adjacent  off- 
channel  habitats  (600  ft  or  182.8  m, 
when  both  sides  of  the  channel  are 
included).  Figures  12  and  13  to  part  226 
identify  the  general  geographic  extent  of 
larger  rivers  and  streams  within 
hydrologic  units  designated  as  critical 
habitat  for  Hood  Canal  summer-run 
chum  salmon  and  Columbia  River  chum 
salmon,  respectively.  Note  that  Figtu^s 
12  and  13  to  part  226  do  not  constitute 
the  definition  of  critical  habitat  but, 
instead,  are  provided  as  a  general 
reference  to  guide  Federal  agencies  and 
interested  parties  in  locating  the 
boimdaries  of  critical  habitat  for  listed 


1998 


UMI 


I 

11792  Federal  Regigter/Vol.  63,  No.  46 /Tuesday,  March  10,  1998 /Proposed  Rules 


Hood  Canal  summer-run  chum  sahnon 
and  Columbia  River  chum  salmon. 
Hydrologic  units  are  those  defined  by 
the  Department  of  the  Interior  (DOI), 
U.S.  Geological  Survey  (USGS) 
publication,  "Hydrologic  Unit  Maps, 
Water  Supply  Paper  2294. 1986,  and  the 
following  DOI,  USGS,  1:500.000  scale 
hydrologic  unit  maps:  State  of  Oregon 
(1974)  and  State  of  Washington  (1974) 
which  are  incorporated  by  reference. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
USGS  publication  and  maps  may  be 
obtained  firom  the  USGS,  Map  Sales, 
Box  25286,  Denver,  CO  80225.  Copies 
may  be  inspected  at  NMFS,  Protected 


Resources  Division,  525  NE  Oregon  St., 
Suite  500,  Portland,  OR  97232-2737,  or 
NMFS,  Office  of  Protected  Resources, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910,  or  at  the  OfHce  of  the 
Federal  Re^ster,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 

(a)  Hood  Canal  summer-run  chum 
salmon  (Oncorhynchus  keta)  geographic 
boundaries.  Critical  habitat  is 
designated  to  include  all  river  reaches 
accessible  to  listed  chxun  salmon 
(including  estuarine  areas  and 
tributaries)  draining  into  Hood  Canal  as 
well  as  Olympic  Peninsula  rivers 
between  Hood  Canal  and  Sequlm  Bay, 
Washington.  Also  included  is  the  Hood 
Canal  waterway,  from  its  southern 
terminus  at  the  Union  River  north  to  its 


confluence  with  Admiralty  Inlet  near 
Port  Ludlow,  Washington. 

(b)  Columbia  River  chum  salmon 
(Oncorhynchus  keta)  geographic 
boundaries.  Critical  habitat  is 
designated  to  include  all  river  reaches 
accessible  to  listed  chum  salmon 
(including  estuarine  areas  and 
tributaries)  in  the  Coliunbia  River 
downstream  from  Bonneville  Dam, 
excluding  Oregon  tributaries  upstream 
of  Mihon  Creek  at  river  km  144  near  the 
town  of  St.  Helens. 

3.  Table  7  to  part  226  is  added  to  read 
as  follows:  Table  7  to  Part  226-^ 
Hydrologic  Units  and  Coimties 
Containing  Critical  Habitat  for  Hood 
Canal  Simmier-Run  Chum  Salmon. 


HydroiogK  unit 
number 

Counties  contained  in  hydrologic  unit  and  within  range  o(  ESU  ^ 

Stokomish — 

Hood  Canal  

17110017 
17110018 
17110019 

Mason  (WA).  Jefferson  (WA). 

Mason  (WA),  Jefferson  (WA),  Kitsap  (WA),  CtaMam  (WA). 

Puget  Sound  

Jefferson  (WA). 

*  Some  counties  have  vary  limited  overlap  with  estuarine,  riverine,  or  riparian  habitats  identified  as  critical  habitat  for  this  ESU.  Consul  USGS 
hydrologic  unit  maps  (available  from  USGS)  to  determine  specific  county  and  basin  boundaries. 

4.  Table  8  to  part  226  is  added  to  read  as  foU(^ws:  Table  8  to  Part  226 — Hydrologic  Units  and  Coimties  Containing 
Critical  Habitat  for  Columbia  River  Chum  Salmon 


lov 


Hydrologic  urtit 
number 

Counties  contained  m  hydrongK  unit  and  wnnw  range  of  csu  ' 

Lower  Cotumbia 

17080006 
17060005 
17080003 

17080002 
17080001 
17090012 

Pacific  (WA),  Wahkiakum  (WA),  Lewis  (WA),  Clatsop  (OR). 

Lower  Cowltz „. 

CowMz  (WA).  Lewis  (WA),  Skamania  (WA). 

WaNd^ojm  (WA),  Lewis  (WA),  Cowltz  (WA),  dark  (WA),  Skamania  (WA).  Clatsop 

Imtits 

(OR).  Cokjmbia  (OR). 
Cowlitz  (WA).  Ciart(  (WA),  Skamma  (WA) 
Claric  (WA),  Skamania  (WA),  MuMnorra^  (OR). 

Lower  yMlamette ~ 

Cokjmbia  (OR),  Multnomah  (OR),  Washington  (OR). 

^  Some  oountiea  have  very  limited  overiap  with  estuarine,  riverine,  or  riparian  habitats  ktantiled  as  aiOcat  habitat  tor  ttiis  ESU.  Consult  USGS 
hydrotogk:  unit  maps  (avaiabie  from  USGS)  to  detennine  speeifR  county  and  basin  boundaries. 
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5.  Figure  12  to  part  226  is  added  to  read  as  follows: 

Figure  12  to  Part  226— Critical  Habitat  for  Hood  Canal  Summer-run  Chum  Salmon 
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6.  Figure  13  to  Part  226  is  added  to  read  as  follows: 

Figure  13  to  Part  226 — Critical  Habitat  for  Columbia  River  Chiun  Salmon 
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PART  227— THREATENED  RSH  AND 
WILDUFE 

7.  The  authority  citation  for  part  227 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1361  and  1531-1543. 

8.  In  §  227.4,  paragraphs  (m)  and  (n) 
are  added  to  read  as  follows: 

§  227.4    Enumeration  of  ttireatenod 
species. 

•        *        *        «        * 

(m)  Hood  Canal  summer-run  chum 
salmon  [Oncorhynchus  keta).  Includes 
all  naturally  spawned  populations  of 
summer-run  chum  salmon  (and  their 
progeny)  in  Hood  Canal  and  its 
tributaries  as  well  as  populations  in 
Olympic  Peninsula  rivers  between  Hood 
Canal  and  Sequim  Bay,  Washington; 
and 

(n)  Columbia  River  chum  salmon 
{Oncorhynchus  keta).  Includes  all 
naturally  spawned  populations  of  chum 
salmon  (and  their  progeny)  in  the 
Columbia  River  and  its  tributaries  in 
Washington  and  Oregon. 

[FR  Doc.  98-5472  Filed  3-9-98;  8:45  am) 
BtLUNG  CODE  3S10-22-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Docket  No.  980225046-8046-01  ;  I.D.  No. 
0210MB] 

RIN  0648-AK54 

Endangered  Species:  Proposed 
Threatened  Status  for  Two  ESUs  of 
Steelhead  in  Washington  and  Oregon 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  has  completed  a 
comprehensive  status  review  of  West 
Coast  steelhead  [Oncorbyncbus  mykiss, 
or  O.  mykiss)  populations  in 
Washington  and  Oregon  and  has 
identified  15  Evolutionahly  Significant 
Units  (ESUs)  within  this  range.  NMFS  is 
now  issuing  a  proposed  rule  to  list  two 
steelhead  ESUs  as  threatened  under  the 
Endangered  Species  Act  (ESA).  The 
proposed  ESUs  include  the  Middle 
Columbia  River  ESU  located  in 
Washington  and  Oregon,  and  the  Upper 
Willamette  River  ESU  located  in 
Oregon. 

In  both  ESUs,  only  naturally  spawned 
steelhead  are  proposed  for  listing.  Prior 
to  the  final  listing  determination,  NMFS 
will  examine  the  relationship  between 
hatchery  and  naturally  spawned 
populations  of  steelhead  in  these  ESUs 
and  assess  whether  any  hatchery 
populations  are  essential  for  the 
recovery  of  the  naturally  spawned 
populations.  This  may  result  in  the 
inclusion  of  specific  hatchery 
populations  as  part  of  a  listed  ESU  in 
NMFS'  final  determination. 

NMFS  requests  public  comments  on 
the  issues  pertaining  to  this  proposed 
rule.  NMFS  also  requests  suggestions 
and  comments  oil  integrated  local/state/ 
tribal/Federal  conservation  measures 
that  will  achieve  the  purposes  of  the 
ESA  to  recover  the  health  of  steelhead 
populations  and  the  ecosystems  upon 
which  they  depend.  NMFS  strongly 
supports  current  efforts  by  the  states  of 
Oregon  and  Washington  to  develop 
effective  and  scientifically  based 
conservation  measures  to  address  at-risk 
salmon  and  steelhead  stocks.  NMFS 
believes  these  efforts,  if  successful, 
could  serve  as  the  central  components 
of  a  broad  conservation  program  that 
would  provide  a  steady,  predictable, 
and  well  grounded  road  to  recovery  and 
rebuilding  of  these  stocks.  NMFS 


intends  to  work  closely  with  these 
efforts  and  those  of  local  and  regional 
watershed  groups,  as  well  as  other 
involved  Federal  agencies,  and  hopes 
that  this  proposal  will  add  greater 
impetus  to  those  efforts. 
DATES:  Comments  must  be  received  by 
June  8, 1998.  NMFS  will  announce  the 
dates  and  locations  of  public  hearings  in 
Washington  and  Oregon  in  a  separate 
Federal  Register  notice.  Requests  for 
additional  public  hearings  must  be 
received  by  April  24. 1998. 
ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  Chief,  Protected 
Resources  Division,  NMFS,  Northwest 
Region,  525  NE  Oregon  Street.  Suite 
500,  Portland,  OR  97232-2737. 
Comments  may  not  be  submitted 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  503-231-2005.  or  Joe 
Blum,  301-713-1401.  Requests  for 
public  hearings  or  reference  materials 
should  be  sent  to  Jim  Lynch  via  the 
hitemet  at  jim.lynch@noaa.gov. 
SUPPLEMEMTARY  INFORMATION: 

Backgrouad 

On  May  20, 1993,  NMFS  announced 
its  intent  to  conduct  a  status  review  to 
identify  all  coastal  steelhead  ESU(s) 
within  California.  Oregon,  and 
Washington,  and  to  determine  whether 
any  identified  ESU(s)  warranted  listing 
under  the  ESA.  Subsequently,  on 
February  16. 1994.  NMFS  received  a 
petition  from  the  Oregon  Natural 
Resources  Council  and  15  co-petitioners 
to  list  all  steelhead  (or  specific  ESUs. 
races,  or  stocks)  within  the  states  of 
California,  Oregon,  Washington,  and 
Idaho.  In  response  to  this  petition. 
NMFS  announced  the  expansion  of  its 
status  review  to  include  inland 
steelhead  populations  occurring  in 
eastern  Washington  and  Oregon  and  the 
State  of  Idaho  (59  FR  27527.  May  27, 
1994). 

On  August  9,  1996,  NMFS  published 
a  proposed  rule  to  list  10  ESUs  of  west 
coast  steelhead  as  threatened  and 
endangered  under  the  ESA;  NMFS 
solicited  comments  on  the  proposal  (61 
FR  41541).  In  this  notice,  NMFS 
concluded  that  the  Middle  Columbia 
River  ESU  warranted  classification  as  a 
candidate  species  since  NMFS  was 
concerned  about  the  status  of  steelhead 
in  this  area,  but  lacked  sufficient 
information  to  merit  a  proposed  listing. 
In  this  notice  NMFS  also  concluded  that 
the  Upper  Willamette  River  steelhead 
ESU  did  not  warrant  listing  based  on 
available  scientific  information. 

On  August  18, 1997,  NMFS  published 
a  final  rule  listing  five  ESUs  as 
threatened  and  endangered  under  the 


ESA  (62  FR  43937).  In  a  separate  notice 
published  on  the  same  day,  NMFS 
determined  substantial  scientific 
disagreement  remained  for  five 
proposed  ESUs  (62  FR  43974.  August 
18, 1997).  In  accordance  with  section 
4(b)(6)(B)(i)  of  the  ESA,  NMFS  deferred 
its  decision  on  these  remaining 
steelhead  ESUs  for  six  months,  until 
February  9, 1998,  for  the  purpose  of 
soliciting  additional  data.  By  court  order 
the  deadline  for  these  final 
determinations  was  extended  to  March 
13, 1998. 

During  the  B-month  period  of  deferral, 
NMFS  received  new  scientific 
information  oonceming  the  status  of  the 
Upper  Willamette  River  and  Middle 
Columbia  River  ESUs.  This  new 
information  was  considered  by  NMFS' 
Biological  Review  Team,  a  team 
composed  of  staff  from  NMFS' 
Northwest  Fisheries  Science  Center  and 
Southwest  Regional  Office,  as  well  as  a 
representative  of  the  U.S.  Geological 
Survey  Biological  Resources  Division 
(formerly  the  National  Biological 
Service).  NMFS  has  now  completed  an 
updated  status  review  for  steelhead  that 
analyzes  this  new  information 
[Memorandum  to  William  Stelle  and 
William  Hogarth  from  M.  Schiewe, 
December  18, 1997,  Status  of  Deferred 
and  Candidate  ESUs  of  West  Coast 
Steelhead).  Copies  of  this  memorandum 
are  available  upon  request  (see 
ADDRESSES).  Based  on  this  updated 
review  and  other  information,  NMFS 
now  proposes  to  list  the  Upper 
Willamette  River  and  Middle  Columbia 
River  steelhead  ESUs  as  threatened 
species  under  the  ESA. 

Given  the  complicated  background  of 
this  proposed  rule,  it  is  important  to 
understand  how  information  is 
presented  in  this  notice.  First,  we 
discuss  the  life  history  and  ESA  policies 
applicable  to  steelhead  in  general, 
siecond,  we  describe  NMFS'  findings 
concerning  the  geographic  extent  of  the 
Upper  Willamette  and  Middle  Colimibia 
Rjver  ESUs.  Third,  we  discuss  the 
factors  that  have  led  to  the  decline  of 
these  two  ESUs,  as  well  as  existing 
conservation  efforts  that  may  ameliorate 
risks  to  these  species.  Finally,  we 
describe  NMFS'  conclusions  regarding 
the  status  of  these  two  ESUs.  along  with 
potential  regulatory  implications  of  a 
final  listing. 

Steelhead  Life  History 

Steelhead  exhibit  one  of  the  most 
complex  suite  of  life  history  traits  of  any 
salmonid  species.  Steelhead  may  exhibit 
anadromy  (meaning  that  they  migrate  as 
juveniles  from  fresh  water  to  the  ocean, 
and  then  return  to  spawn  in  fresh  water) 
or  freshwater  residency  (meaning  that 
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they  reside  their  entire  hves  in  fresh 
water).  Resident  forms  are  usually 
referred  to  as  "rainbow"  or  "redband" 
trout,  while  anadromous  life  forms  are 
termed  "steelhead".  Few  detailed 
studies  have  been  conducted  regarding 
the  relationship  between  resident  and 
anadromous  O.  mykiss  and  as  a  result, 
the  relationship  between  these  two  life 
forms  is  poorly  understood.  Recently 
however,  the  scientific  name  for  the 
biological  species  that  includes  both 
steelhead  and  rainbow  trout  was 
changed  from  Salmo  gairdneri  to  O. 
mykiss.  This  change  reflects  the  premise 
that  all  trouts  from  western  North 
America  share  a  common  lineage  with 
Pacific  salmon. 

Steelhead  typically  migrate  to  marine 
waters  after  spending  2  years  in  fi^sh 
water.  They  then  reside  in  marine 
waters  for  typically  2  or  3  years  prior  to 
returning  to  their  natal  stream  to  spawn 
as  4-or  5-year-olds.  Unlike  Pacific 
salmon,  steelhead  are  iteroparous, 
meaning  that  they  are  capable  of 
spawning  more  than  once  before  they 
die.  However,  it  is  rare  for  steelhead  to 
spawn  more  than  twice  before  dying; 
most  that  do  so  are  females.  Steelhead 
adults  typically  spawn  between 
December  and  June  (Bell  1990). 
Depending  on  water  temperature, 
steelhead  eggs  may  incubate  in  "redds" 
(nesting  gravels)  for  1.5  to  4  months 
before  hatching  as  "alevins"  (a  larval 
life  stage  dependent  on  food  stored  in  a 
yolk  sac).  Following  yolk  sac 
absorption,  alevins  emerge  from  the 
gravel  as  young  juveniles  or  "fry"  and 
begin  actively  feeding.  Juveniles  rear  in 
fresh  water  from  1  to  4  years,  then 
migrate  to  the  ocean  as  "smolts". 

Biologically,  steelhead  can  be  divided 
into  two  reproductive  ecotypes,  based 
on  their  state  of  sexual  maturity  at  the 
time  of  river  entry  and  the  duration  of 
their  spawning  migration.  These  two 
ecotypes  are  termed  "stream  maturing" 
and  "ocean  maturing."  Stream  maturing 
steelhead  enter  fresh  water  in  a  sexually 
immature  condition  and  require  several 
months  to  mature  and  spawn.  Ocean 
maturing  steelhead  enter  fresh  water 
with  well  developed  gonads  and  spawn 
shortly  after  river  entry.  These  two 
reproductive  ecotypes  are  more 
commonly  referred  to  by  their  season  of 
freshwater  entry  (e.g.,  summer-and 
winter-run  steelhead,  respectively). 

Two  major  genetic  groups  or 
"subspecies"  of  steelhead  occur  on  the 
west  coast  of  the  United  States:  a  coastal 
group  and  an  inland  group,  separated  in 
the  Fraser  and  Columbia  River  Basins  by 
the  Cascade  crest  aproximately  (Huzyk 
&  Tsuyuki.  1974:  AUendorf,  1975;  Utter 
&  AUendorf,  1977;  Okazaki,  1984; 
Parkinson,  1984;  Schreck  et  al.,  1986; 


Reisenbichler  et  al.,  1992).  Behnke 
(1992)  proposed  to  classify  the  coastal 
subspecies  as  O.  m.  irideus  and  the 
inland  subspecies  as  O.  m.  gairdneri. 
These  genetic  groupings  apply  to  both 
anadromous  and  nonanadromous  forms 
of  O.  mykiss.  Both  coastal  and  inland 
steelhead  occur  in  Washington  and 
Oregon.  California  is  thought  to  have 
only  coastal  steelhead  while  Idaho  has 
only  inland  steelhead. 

Historically,  steelhead  were 
distributed  throughout  the  North  Pacific 
Ocean  from  the  Kamchatka  Peninsula  in 
Asia  to  the  northern  Baja  Peninsula. 
Presently,  the  species  distribution 
extends  from  the  Kamchatka  Peninsula, 
east  and  south  along  the  Pacific  coast  of 
North  America,  to  at  least  as  far  as 
Malibu  Creek  in  southern  California. 
There  are  infrequent  anecdotal  reports 
of  steelhead  continuing  to  occur  as  far 
south  as  the  Santa  Margarita  River  in 
San  Diego  County  (McEwan  &  Jackson 
1996).  Historically,  steelhead  likely 
inhabited  most  coastal  streams  in 
Washington,  Oregon,  and  California  as 
well  as  many  inland  streams  in  these 
states  and  Idaho.  However,  during  this 
century,  over  23  indigenous,  naturally 
reproducing  stocks  of  steelhead  are 
believed  to  have  been  extirpated,  and 
many  more  are  thought  to  be  in  decline 
in  numerous  coastal  and  inland  streams 
in  Washington,  Oregon,  Idaho,  and 
California.  Forty-three  stocks  were 
identified  by  Nehlsen  et  al.,  1991  as  at 
moderate  to  high  risk  of  extinction. 

-Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  the  identified 
populations  of  steelhead  must  be 
considered  "species"  under  the  ESA. 
The  ESA  defines  a  species  to  include 
"any  subspecies  of  fish  or  wildfife  or 
plants,  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fish 
or  wildlife  which  interbreeds  when 
mature".  NMFS  published  a  policy 
describing  the  agency's  application  of 
the  ESA  definition  of  "species"  to 
anadromous  Pacific  salmonid  species 
(56  FR  58612,  November  20,  1991). 
NMFS's  policy  provides  that  a  Pacific 
salmonid  population  will  be  considered 
distinct  and,  hence,  a  species  under  the 
ESA  if  it  represents  an  ESU  of  the 
biological  species.  A  population  must 
satisfy  two  criteria  to  be  considered  an 
ESU:  (1)  It  must  be  reproductively 
isolated  from  other  conspecific 
population  units,  and  (2)  it  must 
represent  an  important  component  in 
the  evolutionary  legacy  of  the  biological 
species.  The  first  criterion,  reproductive 
isolation,  need  not  be  absolute,  but  must 
be  strong  enough  to  permit 


evolutionarily  important  differences  to 
accrue  in  different  population  units. 
The  second  criterion  is  met  if  the 
population  contributes  substantially  to 
the  ecological/genetic  diversity  of  the 
species  as  a  whole.  Guidance  on  the 
application  of  this  policy  is  contained  in 
a  NOAA  Technical  Memorandum 
"Definition  of  'Species"  Under  the 
Endangered  Species  Act:  Application  to 
Pacific  Salmon,"  that  is  available  upon 
request  (see  ADDRESSES). 

Reproductive  Isolation 

Genetic  data  provide  useful  indirect 
information  on  reproductive  isolation 
because  they  integrate  information 
about  migration  and  gene  flow  over 
evolutionarily  important  time  frames. 
During  the  status  review,  NMFS  worked 
in  cooperation  with  the  States  of 
Cahfomia,  Oregon,  Idaho,  and 
Washington  to  develop  a  genetic  stock 
identification  database  for  steelhead. 
Natural  and  hatchery  steelhead  were 
collected  by  NMFS,  California 
Department  of  Fish  and  Game,  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW).  Idaho  Department  of  Fish  and 
Game  (IDFG),  Washington  Department 
of  Fish  and  WildUfe  (WDFW),  and  U.S. 
Fish  and  Wildlife  Service  (FWS)  for 
protein  electrophoretic  analysis  by 
NMFS  and  WDFW.  ExisUng  NMFS  data 
for  Columbia  and  Snake  River  Basin 
steelhead  were  also  included  in  the 
database. 

In  addition  to  the  new  studies, 
published  results  from  numerous 
studies  of  genetic  characteristics  of 
steelhead  populations  were  considered. 
These  included  studies  based  on  protein 
electrophoresis  (Huzyk  &  Tsuyuki,  1974; 
AUendorf,  1975;  Utter  &  AUendorf, 
1977;  Okazaki,  1984;  Parkinson,  1984; 
Campton  &  Johnson,  1985;  Milner  & 
Teel.  1985:  Schreck  et  al.,  1986; 
Hershberger  &  Dole,  1987;  Bei^  &  Gall, 
1988;  Reisenbichler  &  Phelps.  1989; 
Reisenbichler  et  al..  1992;  Currens  & 
Schreck,  1993;  Waples  et  al..  1993; 
Phelps  et  al.,  1994;  Leider  et  al.,  1995). 
Supplementing  these  protein 
electrophoretic  studies  were  two  studies 
based  on  mitochondrial  DNA  (Buroker, 
unpublished:  Nielsen  1994)  and 
chromosomal  karyotyping  studies 
conducted  by  Thorgard  (1977  and  1983) 
and  Ostberg  and  Thorgard,  1994. 

Genetic  information  obtained  from 
allozyme,  DNA,  and  chromosomal 
sampling  indicate  a  strong 
differentiation  between  coastal  and 
inland  subspecies  of  steelhead.  Several 
studies  have  identified  coastal  and 
inland  forms  of  O.  mykiss  as  distinct 
genetic  life  forms.  AUendorf,  1975  first 
identified  coastal  and  inland  steelhead 
life  forms  in  Washington.  Oregon,  and 
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Idaho  based  on  large  and  consistent 
allele  frequency  differences  that  applied 
to  both  anadromous  and  resident  O. 
mykiss.  In  the  Columbia  River,  it  was 
determined  that  the  geographic 
boundary  of  these  life  forms  occurs  at  or 
near  the  Cascade  crest.  Subsequent 
studies  have  supported  this  finding 
(Utter  &  Allendorf,  1977;  Okazaki,  1984; 
Schreck  et  al.,  1986;  Reisenbichler  et  al., 
1992).  Recent  genetic  data  from  WDFW 
further  supports  the  major 
differentiation  between  coastal  and 
inland  steelhead  forms. 

Few  detailed  studies  have  explored 
the  relationship  between  resident  and 
anadromous  O.  mykiss  residing  in  the 
same  location.  Genetic  studies  generally 
show  that,  in  the  same  geographic  area, 
resident  and  anadromous  life  forms  are 
more  similar  to  each  other  than  either  is 
to  the  same  form  from  a  different 
geographic  area.  Recently,  Leider  et  al., 
1995  found  that  results  from 
comparisons  of  rainbow  trout  in  the 
Elwha  and  Cedar  Rivers  and 
Washington  steelhead  indicate  that  the 
two  forms  are  not  reproductively 
isolated.  Further,  Leider  et  al.,  1995  also 
concluded  that,  based  on  preliminary 
analyses  of  data  from  the  Yakima  and 
Big  White  Salmon  Rivers,  resident  trout 
would  be  genetically  indistinguishable 
from  steelhead.  Based  on  these  studies, 
it  appears  that  resident  and  anadromous 
O.  mykiss  from  the  same  geographi* 
area  may  share  a  common  gene  pool,  at 
least  over  evolutionary  time  periods. 

On  February  7,  1996,  FWS  and  NMFS 
adopted  a  joint  policy  to  clarify  their 
interpretation  of  the  phrase  "distinct 
population  segment  (DPS)  of  any 
species  of  vertebrate  fish  or  wildlife"  for 
the  purposes  of  listing,  delisting,  and 
reclassifying  species  under  the  ESA  (61 
FR  4722).  DPSs  are  "species"  pursuant 
to  section  3(15)  of  the  ESA.  Previously, 
NMFS  had  developed  a  policy  for  stocks 
of  Pacific  salmon  where  an  ESU  of  a 
biological  species  is  considered 
"distinct"  (and  hence  a  species)  if  (1)  it 
is  substantially  reproductively  isolated 
from  other  conspecific  population  units, 
and  (2)  it  represents  an  important 
component  in  the  evolutionary  legacy  of 
the  species  (56  FR  58612,  November  20, 
1991).  NMFS  believes  available  data 
suggest  that  resident  rainbow  trout  are 
in  many  cases  part  of  steelhead  ESUs. 
However,  the  FWS,  which  has  ESA 
authority  for  resident  fish,  maintains 
that  behavioral  forms  can  be  regarded  as 
separate  DPSs  (e.g.,  western  snowry 
plover)  and  that  absent  evidence 
suggesting  resident  rainbow  trout  need 
ESA  protection,  the  FWS  concludes  that 
only  the  anadromous  forms  of  each  ESU 
should  be  listed  under  the  ESA  (DOI, 
1997;  FWS.  1997). 


In  response  to  earlier  listing 
proposals,  NMFS  received  numerous 
comments  on  the  inclusion  of  summer 
and  winter  steelhead  within  the  same 
steelhead  ESUs.  In  addition  to  the 
comments  received,  additional  genetic 
data  has  become  available  since  the 
original  status  review.  NMFS' 
assessment  of  this  new  information 
follows. 

While  NMFS  considers  both  life 
history  forms  (summer  and  winter 
steelhead)  to  be  important  components 
of  diversity  within  the  species,  new 
genetic  data  reinforces  previous 
conclusions  that  within  a  geographic 
area,  summer  and  winter  steelhead 
typically  are  more  genetically  similar  to 
one  another  than  either  is  to 
populations  with  similar  run  timing  in 
different  geographic  areas.  This 
indicates  that  a  conservation  unit  that 
included  summer-run  populations  from 
different  geographic  areas  but  excluded 
winter-run  populations  (or  vice-versa) 
would  be  an  inappropriate  unit.  The 
only  biologically  meaningful  way  to 
have  summer  and  winter  steelhead 
populations  in  separate  ESUs  would  be 
to  have  a  very  large  number  of  ESUs, 
most  consisting  of  just  one  or  a  very  few 
populations.  This  would  be  inconsistent 
with  the  approach  NMFS  has  taken  in 
defining  ESUs  in  other  anadromous 
Pacific  salmonids.  Taking  these  factors 
into  consideration,  NMFS  concludes 
that  summer  and  winter  steelhead 
should  be  considered  part  of  the  same 
ESU  in  geographic  areas  where  they  co- 
occur. 

Summary  of  Proposed  ESU 
Determinations 

A  summary  of  NMFS'  ESU 
determinations  for  these  species 
follows.  A  more  detailed  discussion  of 
ESU  determinations  is  presented  in  the 
"Status  Review  of  West  Coast  Steelhead 
from  Washington,  Idaho,  Oregon,  and 
California"  and  "Status  Review  Update 
for  Deferred  and  Candidate  ESUs  of 
West  Coast  Steelhead"  (NMFS.  1996a; 
NMFS,  1997a).  Copies  of  these 
documents  are  available  upon  request 
(see  ADDRESSES). 

(1)  Upper  Willamette  River  ESU 

This  coastal  steelhead  ESU  occupies 
the  Willamette  River  and  its  tributaries, 
upstream  from  Willamette  Falls.  The 
Willamette  River  Basin  is 
zoogeographically  complex.  In  addition 
to  its  connection  to  the  Columbia  River, 
the  Willamette  River  historically  has 
had  connections  with  coastal  basins 
through  stream  capture  and  headwater 
transfer  events  (Minckley  et  al.,  1986). 

Steelhead  from  the  upper  Willamette 
River  are  genetically  distinct  from  those 


in  the  lower  river.  Reproductive 
isolation  from  lower  river  populations 
may  have  been  facilitated  by  Willamette 
Falls,  which  is  known  to  be  a  migration 
barrier  to  some  anadromous  salmonids. 
For  example,  winter  steelhead  and 
spring  chinook  salmon  (O.  tshawytscha) 
occurred  historically  above  the  falls,  but 
summer  steelhead,  fall  chinook  salmon, 
and  coho  salmon  did  not  (Pacific  Gas 
and  Electric  (PGE),  1994). 

The  native  steelhead  of  this  basin  are 
late-migrating  winter  steelhead,  entering 
fresh  water  primarily  in  March  and 
April  (Howell  et  al.,  1985),  whereas 
most  other  populations  of  west  coast 
winter  steelhead  enter  fresh  water 
beginning  in  November  or  December.  As 
early  as  1885,  fish  ladders  were 
constructed  at  Willamette  Falls  to  aid 
the  passage  of  anadromous  fish.  The 
ladders  have  been  modified  and  rebuilt, 
most  recently  in  1971,  as  technology  has 
improved  (Bennett,  1987;  PGE,  1994). 
These  fishways  facilitated  successful 
introduction  of  Skamania  stock  summer 
steelhead  and  early-migrating  Big  Creek 
stock  winter  steelhead  to  the  upper 
basin.  Another  effort  to  expand  the 
steelhead  production  in  the  upper 
Willamette  River  was  the  stocking  of 
native  steelhead  in  tributaries  not 
historically  used  by  that  species.  Native 
steelhead  primarily  used  tributaries  on 
the  east  side  of  the  basin,  with  cutthroat 
trout  predominating  in  streams  draining 
the  west  side  of  the  basin. 

Nonanadromous  O.  mykiss  are  known 
to  occupy  the  Upper  Willamette  River 
Basin;  however,  most  of  these 
nonanadromous  populations  occur 
above  natural  and  manmade  barriers 
(Kostow,  1995).  Historically,  spawning 
by  Upper  Willamette  River  steelhead 
was  concentrated  in  the  North  and 
Middle  Santiam  River  Basins  (Fulton, 
1970).  These  areas  are  now  largely 
blocked  to  fish  passage  by  dams,  and 
steelhead  spawning  is  now  distributed 
throughout  more  of  the  Upper 
Willamette  River  Basin  than  in  the  past 
(Fulton,  1970).  Due  to  introductions  of 
non-native  steelhead  stocks  and 
transplantation  of  native  stocks  within 
the  basin,  it  is  difficult  to  formulate  a 
clear  picture  of  the  present  distribution 
of  native  Upper  Willamette  River 
steelhead,  and  their  relationship  to 
nonanadromous  and  possibly 
residualized  O.  mykiss  within  the  basin. 

(2)  Middle  Columbia  River  ESU 

This  inland  steelhead  ESU  occupies 
the  Columbia  River  Basin  and 
tributaries  from  above  (and  excluding) 
the  Wind  River  in  Washington  and  the 
Hood  River  in  Oregon,  upstream  to,  and 
including,  the  Yakima  River,  in 
Washington.  Steelhead  of  the  Snake 


UMI 


Federal  Register /Vol.  63.  No.  46 /Tuesday,  March  10.  1998 /Proposed  Rules 


11801 


River  Basin  are  excluded.  Franklin  and 
Dymess  (1973)  placed  the  Yakima  River 
Basin  in  the  Coltunbia  Basin 
Physiographic  Province,  along  with  the 
Deschutes,  John  Day,  Walla  Walla,  and 
lower  Snake  River  Basins.  Geology 
within  this  province  is  dominated  by 
the  Colimibia  River  Basalt  formation, 
stemming  from  lava  deposition  in  the 
Miocene  epoch,  overlain  by  plio- 
Pleistocene  deposits  of  glaciolacustrine 
origin  (Franklin  &  Dymess,  1973).  This 
intermontane  region  includes  some  of 
the  driest  areas  of  the  Pacific  Northwest, 
generally  receiving  less  than  40  cm  of 
rainfall  annually  (Jackson,  1993). 
Vegetation  is  of  the  shrub-steppe 
province,  reflecting  the  dry  climate  and 
harsh  temperature  extremes. 

Genetic  diflierences  between  inland 
and  coastal  steelhead  are  well 
established,  although  some  uncertainty 
remains  about  the  exact  geographic 
boundaries  of  the  two  forms  in  the 
Columbia  River.  Electrophoretic  and 
meristic  data  show  consistent 
differences  between  steelhead  from  the 
middle  Columbia  and  Snake  Rivers.  No 
recent  genetic  data  exist  for  natuiral 
steelhead  populations  in  the  upper 
Columbia  River,  but  recent  WDFW  data 
show  that  the  Wells  Hatchery  stock  from 
the  upper  Columbia  River  does  not  have 
a  close  genetic  affinity  to  sampled 
populations  from  the  middle  Columbia 
River. 

All  steelhead  in  the  Columbia  River 
Basin  upstream  from  The  Dalles  Dam 
are  summer-run,  inland  steelhead 
(Schreck  et  al.,  1986;  Reisenbichler  et 
al.,  1992;  Chapman  et  al.,  1994). 
Steelhead  in  Fifteen  Mile  Creek,  OR,  are 
genetically  allied  with  inland  O.  mykiss, 
but  are  winter-run.  Winter  steelhead  are 
also  found  in  the  Klickitat  and  White 
Salmon  Rivers,  WA. 

Life  history  information  for  steelhead 
of  this  ESU  indicates  that  most  middle 
Columbia  River  steelhead  smolt  at  2 
years  and  spend  1  to  2  years  in  salt 
water  (i.e.,  1-ocean  and  2-ocean  fish, 
respectively)  prior  to  re-entering  fresh 
water,  where  they  may  remain  up  to  a 
year  prior  to  spawning  (Howell  et  aL, 
1985;  Bonneville  Power  Association 
(BPA),  1992).  Within  this  ESU,  the 
Klickitat  River  is  unusual  in  that  it 
produces  both  summer  and  winter 
steelhead,  and  the  simimer  steelhead  are 
dominated  by  2-ocean  steelhead, 
whereas  most  other  rivers  in  this  region 
produce  about  equal  numbers  of  both  1- 
and  2-ocean  steelhead. 

Summary  of  Factors  Aflfecting  the 
Species 

Section  4(a)(1)  of  the  ESA  and  NMFS 
implementing  regulations  (50  CFR  part 
424)  set  forth  procedures  for  listing 


species.  The  Secretary  of  Commerce 
(Secretary)  must  determine,  through  the 
regulatory  process,  if  a  species  is 
endangered  or  threat^ied  based  upoir~ 
any  one  or  a  combination  of  the 
following  factors:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
human-made  factors  affecting  its 
continued  existence. 

Several  recent  documents  describe  in 
more  detail  the  impacts  of  various 
factors  contributing  to  the  decline  of 
steelhead  and  other  salmonids  (e.g., 
NMFS,  1997b).  Relative  to  west  coast 
steelhead,  NMFS  has  prepared  a 
supporting  document  that  addresses  the 
factors  leading  to  the  decline  of  this 
species  entitled  "Factors  for  Decline:  A 
supplement  to  the  notice  of 
determination  for  west  coast  steelhead" 
(NMFS,  1996b).  This  report,  available 
upon  request  (see  ADDRESSES), 
concludes  that  all  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  a  role  in  the  decline  of  the 
species.  The  report  identifies 
destruction  and  modification  of  habitat, 
overutilization  for  recreational 
purposes,  and  natuiral  and  human-made 
factors  as  being  the  primary  reasons  for 
the  decline  of  west  coast  steelhead.  The 
following  discussion  briefly  summarizes 
findings  regarding  factors  f(X'  decline 
across  the  range  of  west  coast  steelhead. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Steelhead  on  the  west  coast  of  the 
United  States  have  experienced  declines 
in  abundance  in  the  past  several 
decades  as  a  result  of  natural  and 
human  factors.  Forestry,  agricultiue, 
mining,  and  urbanization  have 
degraded,  simplified,  and  fragmented 
habitat.  Water  diversions  for  agriculture, 
flood  control,  domestic,  and 
hydropower  purposes  have  greatly 
reduced  or  eliminated  historically 
acces«ble  habitat.  Studies  estimate  that 
during  the  last  200  years,  the  lower  48 
states  have  lost  approximately  53 
percent  of  all  wetlands  and  the  majority 
of  the  rest  are  severely  degraded  (Dahl, 
1990;  Tiner,  1991).  Washington  and 
Oregon's  wetlands  are  estimated  to  have 
diminished  by  one-third,  while 
California  has  experienced  a  91  percent 
loss  of  its  wetland  habitat  (Dahl,  1990; 
Jensen  et  al.,  1990;  Barbour  et  al.,  1991; 
Reynolds  et  al.,  1993).  Loss  of  habitat 
complexity  has  also  contributed  to  the 
decline  of  steelhead.  For  example,  in 


national  forests  in  Washington,  there 
has  been  a  58  percent  reduction  in  large, 
deep  pools  due  to  sedimentation  and 
loss  of  pool-forming  structures  such  as 
boulders  and  large  wood  (Federal 
Ecosystem  Management  Assessment 
Team  (FEMAT),  1993).  Similarly,  in 
Oregon,  the  abundance  of  large,  deep 
pools  on  private  coastal  lands  has 
decreased  by  as  much  as  80  percent 
(FEMAT,  1993).  Sedimentation  from 
land  use  activities  is  recognized  as  a 
primary  cause  of  habitat  degradation  in 
the  range  of  west  coast  steelhead. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Steelhead  support  an  important 
recreational  fishery  throughout  their 
range.  During  periods  of  decreased 
habitat  availability  (e.g.,  drought 
conditions  or  simuner  low  flow  when 
'fish  are  concentrated),  the  impacts  of 
recreational  fishing  on  native 
anadromous  stocks  may  be  heightened. 
NMFS  has  reviewed  and  evaluated  the 
impacts  of  recreational  fishing  on  west 
coast  steelhead  populations  (NMFS, 
1996b).  Steelhead  are  not  generally 
targeted  in  commercial  fisheries.  High 
seas  driftnet  fisheries  in  the  past  may 
have  contributed  sUghtly  to  a  decline  of 
this  sp>ecies  in  local  areas,  but  could  not 
be  solely  responsible  for  the  large 
declines  in  abundance  observed  along 
most  of  the  Pacific  coast  over  the  past 
several  decades. 

A  particular  problem  occurs  in  the 
main  stem  of  the  Colimibia  River  where 
listed  steelhead  from  the  Middle 
Columbia  River  ESU  are  subject  to  the 
same  fisheries  as  unhsted.  hatchery- 
produced  steelhead,  chinook  and  coho 
salmon.  Incidental  harvest  mortality  in 
mixed-stock  sport  and  commercial 
fisheries  may  exceed  30  percent  of  listed 
populations. 

C.  Disease  or  Predation 

Infectious  disease  is  one  of  many 
factors  that  can  influence  adult  and 
juvenile  steelhead  survival.  Steelhead 
are  exposed  to  numerous  bacterial, 
protozoan,  viral,  and  pnrasitic 
organisms  in  spawning  and  rearing 
areas,  hatcheries,  migratory  routes,  and 
marine  environments.  Specific  diseases 
such  as  bacterial  kidney  disease, 
ceratomyxosis,  columnaris, 
Furunculosis,  infectious  hematopwietic 
necrosis,  redmouth  and  black  sp>ot 
disease.  Erythrocytic  Inclusion  Body 
Syndrome,  and  whirling  disease  among 
others  are  present  and  are  known  to 
affect  steelhead  and  salmon  (Rucker  et 
al.,  1953;  Wood,  1979;  Leek,  1987;  Foott 
et  al.,  1994;  Gould  &  Wederaeyer, 
undated).  Very  little  ciurent  or 
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historical  information  exists  to  quantify 
changes  in  infection  levels  and 
mortality  rates  attributable  to  these 
diseases  for  steelhead.  However,  studies 
have  shown  that  native  fish  tend  to  be 
less  susceptible  to  pathogens  than 
hatchery-reared  fish  (Buchanon  et  al., 
1983;  Sanders  et  al.,  1992). 

Introductions  of  non-native  species 
and  habitat  modifications  have  resulted 
in  increased  predator  populations  in 
numerous  river  systems,  thereby 
increasing  the  level  of  predation 
experienced  by  salmonids.  Predation  by 
marine  mammals  is  also  of  concern  in 
areas  experiencing  dwindling  steelhead 
run  sizes.  NMFS  recently  published  a 
report  describing  the  impacts  of 
California  Sea  Lions  and  Pacific  Harbor 
Seals  upon  salmonids  and  on  the  coastal 
ecosystems  of  Washington.  Oregon,  and 
Cahfomia  (NMFS  1997c).  This  report 
concludes  that  in  certain  cases  where 
pinniped  populations  co-occur  with 
depressed  salmonid  populations, 
salmon  populations  may  experience 
severe  impacts  due  to  predation.  An 
example  of  such  a  situation  is  Ballard 
Locks,  Washington,  where  sea  lions  are 
known  to  consume  significant  numbers 
of  adult  winter  steelhead.  This  study 
further  concludes  that  data  regarding 
pinniped  predation  is  quite  limited,  and 
that  substantial  additional  research  is 
needed  to  fully  address  this  issue. 
Existing  information  on  the  seriously 
depressed  status  of  many  salmonid 
stocks  is  sufficient  to  warrant  actions  to 
remove  pinnipeds  in  areas  of  co- 
occurrence where  pinnipeds  prey  on 
depressed  salmonid  populations 
(NMFS,  1997c). 

D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

1.  Federal  Land  Management  Practices 

The  Northwest  Forest  Plan  (NFP)  is  a 
Federal  management  policy  with 
important  benefits  for  steelhead.  While 
the  NFP  covers  a  very  large  area,  the 
overall  effectiveness  of  the  NFP  in 
conserving  steelhead  is  limited  by  the 
extent  of  Federal  lands  and  the  fact  that 
Federal  land  ownership  is  not  uniformly 
distributed  in  watersheds  within  the 
affected  ESUs.  The  extent  and 
distribution  of  Federal  lands  limits  the 
NFP's  ability  to  achieve  its  aquatic 
habitat  restoration  objectives  at 
watershed  and  river  basin  scales  and 
highlights  the  importance  of 
complementary  salmon  habitat 
conservation  measures  on  non-Federal 
lands  within  the  subject  ESUs. 

On  February  25. 1995,  the  U.S.  Forest 
Service  and  Bureau  of  Land 
Management  adopted  Implementation  of 
Interim  Strategies  for  Managing 


Anadromous  Fish-producing 
Watersheds  in  eastern  Oregon  and 
Washington,  Idaho,  and  Portions  of 
California  (known  as  PACFISH).  The 
strategy  was  developed  in  response  to 
significant  declines  in  naturally 
spawned  salmonid  stocks,  including 
steelhead.  and  widespread  degradation 
of  anadromous  fish  habitat  throughout 
public  lands  in  Idaho.  Washington, 
Oregon,  and  California  outside  the  range 
of  the  northern  spotted  owl.  Like  the 
NFP.  PACPISH  is  an  attempt  to  provide 
a  consistent  approach  for  maintaining 
and  restoring  aquatic  and  riparian 
habitat  conditions  which,  in  turn,  are 
expected  to  promote  the  sustained 
natural  production  of  anadromous  fish. 
However,  as  with  the  NFP.  PACFISH  is 
limited  by  the  extent  of  Federal  lands 
and  the  fad  that  Federal  land  ownership 
is  not  uniformly  distributed  in 
watersheds  within  the  affected  ESUs. 

Interagency  PACFISH  implementation 
reports  from  1995  and  1996  indicate 
PACFISH  has  not  been  consistently 
implemented  and  has  not  achieved  the 
level  of  conservation  anticipated  for  the 
short-term.  Additionally,  because 
PACFISH  was  expected  to  be  replaced 
within  18  months,  it  required  only 
minimal  levels  of  watershed  analysis 
and  restoration.  The  interim  PACFISH 
strategy  will  be  effective  until  a  long- 
term  land  management  strategy  is 
implemented.  The  Interior  Columbia 
River  Basin  Ecosystem  Management 
Project  (ICBEMP)  was  intended  to  be  in 
place  by  the  end  of  the  18-month 
PACFISH  period.  Current  projections 
indicate  ICBEMP  its  implementation 
date  will  be  delayed  until  late  1998  or 
1999.  In  effect,  PACFISH  will  have  been 
in  place  2.5  times  longer  than  designed 
and  its  long-term  limitations  have 
already  resulted  in  lost  conservation 
opportunities  for  threatened  and 
proposed  anadromous  fishes. 

2.  State  Land  Management  Practices 

The  Washington  Department  of 
Natural  Resources  implements  and 
enforces  the  State  of  Washington's  forest 
practice  rules  (WFPRs)  that  are 
promulgated  through  the  Forest 
Practices  Board.  These  WFPRs  contain 
provisions  that  can  be  protective  of 
steelhead  if  fully  implemented.  This  is 
possible  given  that  the  WFPR's  are 
based  on  adaptive  management  of  forest 
lands  through  watershed  analysis, 
development  of  site-specific  land 
management  prescriptions,  and 
monitoring.  Watershed  Analysis 
prescriptions  can  exceed  WFPR  minima 
for  stream  and  riparian  protection. 
However,  NMFS  believes  the  WFPRs, 
including  watershed  analysis,  do  not 
provide  properly  functioning  riparian 


and  instream  habitats.  Specifically,  the 
base  WFPRs  do  not  adequately  address 
large  woody  debris  recruitment,  tree 
retention  to  maintain  stream  bank 
integrity  and  channel  networks  within 
floodplains,  and  chronic  and  episodic 
inputs  of  coarse  and  fine  sediment  that 
maintain  habitats  that  are  properly 
functioning  for  all  life  stages  of 
steelhead. 

The  Oregon  Forest  Practices  Act 
(OFPA),  while  modified  in  1995  and 
improved  over  the  previous  OFPA,  does 
not  have  implementing  rules  that 
adequately  protect  salmonid  habitat.  In 
particular,  the  current  OFPA  does  not 
provide  adequate  protection  for  the 
production  and  introduction  of  large 
woody  debris  (LWD)  to  medium,  small 
and  non-fish  bearing  streams.  Small 
non-fish  bearing  streams  are  vitally 
important  to  the  quality  of  dowmstream 
habitats.  These  streams  carry  water, 
sediment,  nutrients,  and  LWD  from 
upper  portions  of  the  watershed.  The 
quality  of  downstream  habitats  is 
determined,  in  part,  by  the  timing  and. 
amount  of  organic  and  inorganic 
materials  provided  by  these  small 
streams  (Chamberlin  et  al.  in  Meehan, 
1991).  Given  the  existing  depleted 
condition  of  most  riparian  forests  on 
non-Federal  lands,  the  time  needed  to 
attain  mature  forest  conditions,  the  lack 
of  adequate  protection  for  non-riparian 
LWD  sources  in  landslide-prone  areas 
and  small  headwater  streams  (which 
account  for  about  half  the  wood  found 
naturally  in  stream  channels)  (Burnett 
and  Reeves,  1997,  citing  Van  Sickle  and 
Gregory.  1990;  McDade  et  al.,  1990;  and 
McGreary,  1994)  and  current  rotation 
schedules  (approximately  50  years), 
there  is  a  low  probability  that  adequate 
LWD  recruitment  could  be  achieved 
under  the  current  requirements  of  the 
OFPA.  Also,  the  OFPA  does  not 
adequately  ccwisider  and  manage  timber 
harvest  and  road  construction  on 
sensitive,  unstable  slopes  subject  to 
mass  wasting,  nor  does  it  address 
cumulative  effects. 

Agricultural  activity  has  had  multiple 
and  often  severe  impacts  on  salmonid 
habitat.  These  include  depletion  of 
needed  flows  by  irrigation  withdrawals, 
blocking  of  fish  passage  by  diversion  or 
other  structures,  destruction  of  riparian 
vegetation  and  bank  stability  by  grazing 
or  cultivation  practices,  and 
channelization  resulting  in  loss  of  side 
channel  and  wetland-related  habitat 
(NMFS,  1996b). 

Historically,  the  impacts  to  fish 
habitat  from  agricultural  practices  have 
not  been  closely  regulated.  The  Oregon 
Department  of  Agriculture  has  recently 
completed  guidance  for  development  of 
agricultural  water  quality  management 
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plans  (AWQMPs)  (as  enacted  by  State 
Senate  Bill  1010).  Plans  that  are 
consistent  with  this  guidance  are  Ukely 
to  achieve  state  water  quality  standards. 
It  is  open  to  question,  however,  whether 
they  will  adequately  address  salmonid 
habitat  factors,  such  as  properly 
functioning  riparian  conditions.  Their 
abihty  to  address  all  relevant  factors 
will  depend  on  the  manner  in  which 
they  are  implemented.  AWQMPs  are 
anticipated  to  be  developed  at  a  basin 
scale  and  will  include  regulatory 
authority  and  enforcement  provisions. 
The  Healthy  Streams  Partnership 
schedules  adoption  of  AWQMPs  for  all 
impaired  waters  by  2001. 

Washington  also  has  not  historically 
regulated  impacts  of  agricultural  activity 
on  fish  habitat  overall,  although  there 
eire  some  special  requirements  in  the 
Puget  Sound  area,  and  Department  of 
Ecology  is  currently  giving  close 
attention  to  impacts  from  dairy 
operations.  As  in  Oregon,  development 
of  TMDLs  should  over  the  long  term 
improve  water  quality;  the  extent  to 
which  other  habitat  impacts  vrill  be 
ameli<M«ted  is  unknown. 

3.  Dredge.  Fill,  and  hiwater 
Construction  Programs 

The  Army  Corps  of  Engineers  (COE) 
regulates  removal/fill  activities  under 
section  404  of  the  Clean  Water  Act 
(CWA),  which  requires  that  the  COE  not 
]>ermit  a  discharge  that  would  "cause  or 
contribute  to  significant  degradation  of 
the  waters  of  the  United  States".  One  of 
the  factors  that  must  be  considered  in 
this  determination  is  cumulative  effects. 
However,  the  COE  guidelines  do  not 
specify  a  methodology  for  assessing 
ciunulative  impacts  or  how  much 
weight  to  assign  them  in  decision- 
making. Furthermore,  the  COE  does  not 
have  in  place  any  process  to  address  the 
additive  effects  of  the  continued 
development  of  waterfront,  riverine, 
coastal,  and  wetland  properties. 

4.  Water  Quality  Programs 

The  CWA  is  intended  to  protect 
beneficial  uses,  including  fishery 
resources.  To  date,  implementation  has 
not  been  effective  in  adequately 
protecting  fishery  resources,  particularly 
with  respect  to  non^point  soiut:es  of 
pollution. 

Section  303(d)(1)(C)  and  (D)  of  the 
CWA  requires  states  to  prepare  Total 
Maximum  Daily  Loads  (TMDLs)  for  all 
water  bodies  that  do  not  meet  state 
water  quality  standards.  TMDLs  are  a 
method  for  quantitative  assessment  of 
environmental  problems  in  a  watershed 
and  identifying  pollution  reductions 
needed  to  protect  drinking  water, 
aquatic  life,  recreation,  and  other  use  of 


rivers,  lakes,  and  streams.  TMDLs  may 
address  all  pollution  sources,  including 
point  sources  such  as  sewage  or 
industrial  plant  discharges,  and  non- 
point  discharges  such  as  nmoff  from 
roads,  farm  fields,  and  forests. 

The  CWA  gives  state  governments  the 
primary  responsibility  for  establishing 
TMDLs.  However,  EPA  is  required  to  do 
so  if  a  state  does  not  meet  this 
responsibility.  State  agencies  in  Oregon 
are  committed  to  Completing  TMDLs  for 
coastal  drainages  within  four  years,  and 
all  impaired  waters  within  ten  years. 
Similarly  ambitious  schedules  are  in 
place,  or  being  developed  for 
Washington  and  Idaho. 

The  ability  of  these  TMDLs  to  protect 
steelhead  should  be  significant  in  the 
long  term;  however,  it  will  be  difficult 
to  develop  them  quickly  in  the  short 
term  and  their  efRcacy  in  protecting 
steelhead  habitat  will  be  unknown  for 
years  to  come. 

5.  Hatchery  and  Harvest  Management 

In  an  attempt  to  mitigate  the  loss  of 
habitat,  extensive  hatchery  programs 
have  been  implemented  throu^out  the 
range  of  steelhead  on  the  West  Coast. 
While  some  of  these  programs  have 
succeeded  in  providing  fishing 
opportunities,  the  impacts  of  these 
programs  on  naturally  spawned  stocks 
are  not  well  imderstood.  Comp>etition, 
genetic  introgression.  and  disease 
transmission  resulting  fivm  hatchery 
introductions  may  significantly  reduce 
the  production  and  survival  of  naturally 
spawned  steelhead.  Collection  of  native 
steelhead  for  hatchery  broodstock 
purposes  often  harms  small  or 
dwindling  natural  populations. 
Artificial  propagation  can  play  an 
important  role  in  steelhead  recovery 
through  carefully  controlled 
supplementation  programs. 

Hatchery  programs  and  harvest 
management  have  strongly  influenced 
steelhead  populations  in  the  Lower  and 
Middle  Columbia  River  Basin  ESUs. 
Hatchery  programs  intended  to 
comp>ensate  for  habitat  losses  have 
masked  decUnes  in  natural  stocks  and 
have  created  imrealistic  expectations  for 
fisheries.  Collection  of  natural  steelhead 
for  broodstock  and  transfers  of  stocks 
within  and  between  ESUs  has 
detrimentally  impacted  some 
populations. 

The  two  state  agencies  (ODFW  and 
WDFW)  have  adopted  and  are 
implementing  natural  salmonid  policies 
designed  to  limit  hatchery  influences  on 
natural,  indigenous  steelhead.  Sport 
fisheries  are  based  on  marked,  hatchery- 
produced  steelhead  and  sport  fishing 
regulations  are  designed  to  protect  wild 
fish.  While  some  limits  have  been 


placed  on  hatchery  production  of 
anadromous  salmonids.  more  careful 
management  of  current  programs  and 
scrutiny  of  proposed  programs  is 
necessary  in  order  to  minimize  impacts 
on  listed  species. 

E.  Other  Natural  or  Human-Made 
Factors  Affecting  its  Continued 
Existence 

Natural  cUmatic  conditions  have 
exacerbated  the  problems  associated 
with  degraded  and  altered  riverine  and 
estuarine  habitats.  Persistent  drought 
conditions  have  reduced  already  limited 
spawning,  rearing  and  migration  habitat. 
Climatic  conditions  ap{>ear  to  have 
resulted  in  decreased  ocean 
productivity  which,  during  more 
productive  periods,  may  help  offset 
degraded  freshwater  habitat  conditions 
(NMFS.  1996b). 

EfiTorts  Being  Made  to  Protect  West 
Coast  Steelhead 

Section  4(b)(1)(A)  of  the  ESA  requires 
the  Secretary  of  Commerce  to  make 
listing  determinations  solely  on  the 
basis  of  the  best  scientific  and 
commercial  data  av^lable  and  after 
taking  into  account  efforts  being  made 
to  protect  the  species.  Therefore,  in 
making  its  listing  determinations,  NMFS 
first  assesses  the  status  of  the  species 
and  identifies  factors  that  have  lead  to 
the  decline  of  the  species.  NMFS  then 
assesses  available  conservation 
measures  to  determine  if  such  measures 
ameliorate  risks  to  the  species.     ■ 

In  judging  the  efBcacy  of  existing 
conservation  efforts,  NMFS  considers 
the  following:  (1)  The  substantive, 
protective,  and  conservation  elements  of 
such  efforts;  (2)  the  degree  of  certainty 
such  efforts  will  be  reliably 
implemented;  and  (3)  the  presence  of 
monitoring  provisions  that  permit 
adaptive  management  (NMFS,  1996c). 
In  some  cases,  conservation  efforts  may 
be  relatively  new  and  may  not  have  had 
time  to  demonstrate  their  biological 
benefit.  In  such  cases,  provisions  for 
adequate  monitoring  and  funding  of 
conservation  efforts  are  essential  to 
ensure  intended  conservation  benefits 
are  realized. 

Ehuing  its  west  coast  steelhead  status 
review,  NMFS  reviewed  an  array  of 
protective  efforts  for  steelhead  and  other 
salmonids,  ranging  in  scope  from 
regional  strategies  to  local  watershed 
initiatives.  N\4Q='S  has  summarized  some 
of  the  major  efforts  in  a  document 
entitled  "Steelhead  Conservation 
Efforts:  A  Supplement  to  the  Notice  of 
Determination  for  West  Coast  Steelhead 
under  the  Endangered  Species  Act" 
(NMFS.  1996d).  NMFS  has  identified 
additional  conservation  measures  in  the 
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States  of  Washington,  Oregon  that  are 
not  specifically  addressed  in  this  earlier 
report.  We  summarize  these  additional 
conservation  measures  below. 

State  of  Washington  Conservation 
Measures 

The  State  of  Washington  is  currently 
in  the  process  of  developing  a  statewfide 
strategy  to  protect  and  restore  wild 
steelhead  and  other  salmon  and  trout 
species.  In  May  of  1997,  Governor  Gary 
Locke^nd  other  state  officials  signed  a 
Memorandum  of  Agreement  creating  the 
Joint  Natural  Resources  Cabinet  (Joint 
Cabinet).  This  body  is  comprised  of 
State  agency  directors  or  their 
equivalents  from  a  wide  variety  of 
agencies  whose  activities  and 
constituents  influence  Washington's 
natural  resources.  The  goal  of  the  Joint 
Cabinet  is  to  restore  healthy  salmon, 
steelhead  and  trout  populations  by 
improving  those  habitats  on  which  the 
fish  rely.  The  Joint  Cabinet's  current 
activities  include  development  of  the 
Lower  Columbia  Steelhead 
Conservation  Initiative  (LCSCI),  which 
is  intended  to  comprehensively  address 
protection  and  recoA*ery  of  steelhead  in 
the  lower  Columbia  River  area. 

The  scope  of  the  LCSCI  includes 
Washington's  steelhead  stocks  in  two 
transboundary  ESUs  that  are  shared  by 
both  Washington  and  Oregon.  The 
initiative  area  includes  all  of 
Washington's  stocks  in  the  Lower 
Columbia  River  ESU  (Cowlitz  to  Wind 
rivers)  Snd  the  portion  of  the  Southwest 
Washington  ESU  in  the  Columbia  River 
(Grays  River  to  Germany  Creek).  When 
completed,  conservation  and  restoration 
efforts  in  the  LCSCI  area  will  form  a 
comprehensive,  coordinated,  and  timely 
protection  and  rebuilding  framework. 
Benefits  to  steelhead  and  other  fish 
species  in  the  LCSCI  area  will  also 
accrue  due  to  the  growing  bi-state 
partnership  with  Oregon. 

Advance  work  on  the  initiative  was 
performed  by  WDFW.  That  work 
emphasized  harvest  and  hatchery  issues 
and  related  conservation  measures. 
Consistent  with  creation  of  the  Joint 
Cabinet,  conservation  planning  has 
recently  been  expanded  to  include 
major  involvement  by  other  state 
agencies  and  stakeholders;  and  to 
address  habitat  and  tributary  dam/ 
hydropower  components. 

The  utility  of  the  LCSCI  is  to  provide 
a  framework  to  describe  concepts, 
strategies,  opportunities,  and 
commitments  that  will  be  critically 
needed  to  maintain  the  diversity  and 
long  term  productivity  of  steelhead  in 
the  lower  Columbia  River  for  future 
generations.  The  initiative  does  not 
represent  a  formal  watershed  planning 


process:  rather,  it  is  intended  to  be 
complementary  to  such  processes  as 
they  may  occur  in  the  future.  The  LCSCI 
details  a  range  of  concerns  including 
natural  production  and  genetic 
conservation,  recreational  harvest  and 
opportunity,  hatchery  strategies,  habitat 
protection  and  restoration  goals, 
monitoring  of  stock  status  and  habitat 
health,  evaluation  of  the  effectiveness  of 
specific  conservation  actions,  and  an 
adaptive  management  structure  to 
implement  and  modify  the  plan's 
trajectory  as  time  progresses.  It  also 
addresses  improved  enforcement  of 
habitat  and  fishery  regulations,  and 
strategies  for  outreach  and  education. 

The  LCSCI  is  currently  a  "work-in- 
progress"  and  will  evolve  and  change 
over  time  as  new  information  becomes 
available.  Input  will  be  obtained 
through  continuing  outreach  efforts  by 
local  governments  and  other 
stakeholders.  Further  refinements  to 
strategies,  actions,  and  commitments 
will  occur  using  public  and  stakeholder 
review  and  input,  and  continued 
interaction  with  the  State  of  Oregon, 
tribes,  and  other  government  entities, 
including  NMFS.  The  LCSCI  will  be 
subjected  to  independent  technical 
review.  In  sum.  these  input  and 
coordination  processes  will  play  a  key 
role  in  determining  the  extent  to  which 
the  eventual  conservation  package  will 
benefit  wild  steelhead. 

NMFS  intends  to  continue  working 
with  the  State  of  Washington  and 
stakeholders  involved  in  the 
formulation  of  the  LCSCI.  Ultimately, 
when  completed,  this  conservation 
effort  may  ameliorate  risks  facing  many 
salmonid  species  in  this  region. 

State  of  Oregon  Conservation  Measures 

In  April  1996,  the  Governor  of  Oregon 
completed  end  submitted  to  NMFS  a 
comprehensive  conservation  plan 
directed  specifically  at  coho  salmon 
stocks  on  the  Coast  of  Oregon.  This 
plan,  termed  the  Oregon  Plan  for 
Salmon  and  Watersheds  (OPSW) 
(formerly  known  as  the  Oregon  Coastal 
Salmon  Restoration  Initiative)  was  later 
expanded  to  include  conservation 
measures  for  coastal  steelhead  stocks 
(Oregon.  1998).  For  a  detailed 
description  of  the  OPSW,  refer  to  the 
May  6,  1997,  listing  determination  for 
Southern  Oregon/Northern  California 
coho  salmon  (62  FR  24602-24606).  The 
essential  tenets  of  the  OPSW  include  the 
following: 

1.  The  plan  comprehensively 
addresses  all  factors  for  decline  of 
coastal  coho  and  steelhead,  most 
notably,  those. factors  relating  to  harvest, 
habitat,  and  hatchery  activities. 


2.  Under  this  plan,  all  State  agencies 
whose  activities  affect  salmon  are  held 
accountable  for  coordinating  their 
programs  in  a  manner  that  conserves 
and  restores  the  species  and  their 
habitat.  This  is  essential  since  salmon 
and  steelhead  have  been  affected  by  the 
actions  of  many  different  state  agencies. 

3.  The  Plan  includes  a  framework  for 
prioritizing  conservation  and  restoration 
efforts. 

4.  The  Plan  includes  a  comprehensive 
monitoring  plan  that  coordinates 
Federal,  state,  and  local  efforts  to 
improve  our  understanding  of 
freshwater  and  marine  conditions, 
determine  populations  trends,  evaluate 
the  effects  of  artificial  propagation,  and 
rate  the  OPSW's  success  in  restoring  the 
salmon. 

5.  The  Plan  recognizes  that  actions  to 
conserve  and  restore  salmon  must  be 
worked  out  by  communities  and 
landowners— those  who  possess  local 
knowledge  of  problems  and  who  have  a 
genuine  stake  in  the  outcome. 
Watershed  councils,  soil  and  water 
conservation  districts,  and  other 
grassroots  efforts  are  the  vehicles  for 
getting  this  work  done. 

6.  Tne  Plan  is  based  upon  the 
principles  of  adaptive  management. 
Through  this  process,  there  is  an 
explicit  mechanism  for  learning  from 
experience,  evaluating  alternative 
approaches,  and  making  needed 
changes  in  the  programs  and  measures. 

7.  "The  Plan  includes  an  Independent 
Multi-discipliaary  Science  Team 
(IMST).  The  IMST's  purpose  is  to 
provide  an  independent  audit  of  the 
OPSW's  strengths  and  weaknesses.  They 
will  aid  the  adaptive  management 
process  by  compiling  new  information 
into  a  yearly  review  of  goals,  objectives, 
and  strategies,  and  by  recommending 
changes. 

8.  The  Plan  requires  that  a  yearly 
report  be  made  to  the  Governor,  the 
legislature,  and  the  public.  This  will 
help  the  agencies  make  the  adjustments 
described  for  the  adaptive  management 
process. 

To  implement  the  various  monitoring 
programs  associated  with  the  steelhead 
portion  of  the  OPSW,  the  State  of 
Oregon  Legislature  appropriated  over  $1 
million  in  January,  1998.  This  funding 
commitment  is  in  addition  to  funds 
previously  allocated  for  the  coho 
portion  of  the  OPSW. 

Tribal  Conservation  Measures 

A  comprehensive  salmon  restoration 
plan  for  Columbia  Basin  salmon  was 
prepared  by  the  Nez  Perce,  Warm 
Springs,  Umatilla  and  Yakama  Indian 
Nations.  This  plan,  Wy-Kan-Ush-Mi  Wa- 
Kish-Wit  (The  Spirit  of  the 
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Salmon)(CRITFC  1996)  is  more 
comprehensive  than  past  draft  recovery 
plans  for  Columbia  River  basin  salmon 
in  that  it  proposes  actions  to  protect 
salmon  not  currently  listed  under  the 
ESA.  The  tribal  plan  sets  goals  and 
objectives  to  meet  the  multiple  needs  of 
these  sovereign  nations,  and  provides 
guidance  for  management  of  tribal 
lands.  NMFS  will  work  closely  with  the 
four  tribes  as  conservation  measures 
related  to  Columbia  Basin  salmonids, 
particularly  those  at-risk  populations 
are  further  developed  and  implemented. 

Proposed  Status  of  Steelhead  ESUs 

Section  3  of  the  ESA  defines  the  term 
"endangered  species"  as  "any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range".  The  term  Sireatened  species 
is  defined  as  "any  species  which  is 
Ukely  to  become  an  endangered  species 
within  the  foreseeable  future  throughout 
all  or  a  significant  portion  of  its  range." 
Thompson,  1991  suggested  that 
conventional  rules  of  thumb,  analytical 
approaches,  and  simulations  may  all  be 
useful  in  making  this  determination.  In 
previous  status  reviews,  NMFS  has 
identified  a  number  of  factors  that 
should  be  considered  in  evaluating  the 
level  of  risk  faced  by  an  ESU,  including: 
(1)  absolute  numbers  of  fish  and  their 
spatial  and  temporal  distribution;  (2) 
current  abundance  in  relation  to 
historical  abundance  and  current 
carrying  capacity  of  the  habitat;  (3) 
trends  in  abimdance;  (4)  natural  and 
human-influenced  factors  that  cause 
variability  in  survival  and  abundance; 
(5)  possible  threats  to  genetic  integrity 
(e.g.,  from  strays  or  outplants  from 
hatchery  programs);  and  (6)  recent 
events  (e.g.,  a  drought  or  changes  in 
harvest  management)  that  have 
predictable  short-term  consequences  for 
abundance  of  the  ESU. 

During  the  coastwide  status  review  for 
steelhead,  NMFS  evaluated  both 
quantitative  and  qualitative  information 
to  determine  whether  any  proposed  ESU 
is  threatened  or  endangered  according 
to  the  ESA.  The  types  of  information 
used  in  these  assessments  are  descrit>ed 
here,  followed  by  a  summary  of  results 
for  each  ESU. 

Quantitative  Assessments 

A  significant  component  of  NMFS' 
status  determination  was  analyses  of 
abundance  trend  data.  Principal  data 
sources  for  these  analyses  were 
historical  and  recent  run  size  estimates 
derived  from  dam  and  weir  counts  and 
stream  surveys.  Of  the  160  steelhead 
stocks  on  the  west  coast  of  the  United 
States  for  which  sufficient  data  existed, 
118  (74  percent)  exhibited  declining 


trends  in  abundance,  while  the 
remaining  42  (26  percent)  exhibited 
increasing  trends  in  abundance.  Sixty- 
five  of  the  stock  abundance  trends 
analyzed  were  statistically  significant. 
Of  these,  57  (88  percent)  indicated 
declining  trends  in  abundance  and  the 
remaining  8  (12  percent)  indicated 
increasing  trends  in  abundance.  Aside 
from  analyzing  these  data,  NMFS  also 
considered  recent  risk  assessment 
modeling  conducted  by  ODFW. 

Analyses  of  steelhead  abundance 
indicate  that  across  the  species'  range, 
the  majority  of  naturally  reproducing 
steelhead  stocks  have  exhibited  long- 
term  declines  in  abundance.  The 
severity  of  declines  in  abundance  tends 
to  vary  by  geographic  region.  Based  on 
historical  and  recent  abimdance 
estimates,  stocks  in  the  southern  extent 
of  the  coastal  steelhead  range  appear  to 
have  declined  significantly,  with 
widespread  stock  extirpations.  In 
several  areas,  a  lack  of  accurate  run  size 
and  trend  data  make  estimating 
abundance  difficult. 

Qualitative  Assessments 

Although  numerous  studies  have 
attempted  to  classify  the  status  of   . 
steelhead  populations  on  the  west  coast 
of  the  United  States,  problems  exist  in 
applying  results  of  these  studies  to 
NMFS'  ESA  evaluations.  A  significant 
problem  is  that  the  definition  of  "stock" 
or  "population"  varies  considerably  in 
scale  among  studies,  and  sometimes 
among  regions  within  a  study.  In  several 
studies,  identified  units  range  in  size 
from  large  river  basins,  to  minor  coastal 
streams  and  tributaries.  Only  two 
studies  (Nehlsenet  al.,  1991;  Higgins  et 
al..  1992)  used  categories  that  relate  to 
the  ESA  "threatened"  or  "endangered" 
status.  Even  these  studies  applied  their 
own  interpretations  of  these  terms  to 
individual  stocks,  not  to  broader 
geographic  units  such  as  those 
discussed  here.  Another  significant 
problem  in  applying  previously 
published  studies  to  this  evaluation  is 
the  manner  in  which  stocks  or 
populations  were  selected  for  inclusion 
in  the  review.  Several  studies  did  not 
evaluate  stocks  that  were  not  perceived 
to  be  at  risk,  making  it  difficult  to 
determine  the  proportion  of  stocks  they 
considered  to  be  at  risk  in  any  given 
area. 

Nehlsen  et  al..  1991  considered 
salmon  and  steelhead  stocks  throughout 
Washington,  Idaho,  Oregon,  and 
Cahfomia  and  enumerated  all  stocks 
they  found  to  be  extinct  or  at  risk  of 
extinction.  They  considered  23 
steelhead  stocks  to  be  extinct,  one 
possibly  extinct,  27  at  high  risk  of 
extinction,  18  at  moderate  risk  of 


extinction,  and  30  of  special  concern. 
Steelhead  stocks  that  do  not  appear  in 
their  summary  were  either  not  at  risk  of 
extinction  or  there  was  insufficient 
information  to  classify  them. 
Washington  Department  of  Fisheries  et 
al.,  1993  categorized  all  salmon  and 
steelhead  stocks  in  Washington  on  the 
basis  of  stock  origin  ("native",  "non- 
native",  "mixed",  or  "unknown"), 
production  type  ("wild",  "composite", 
or  "unknown")  and  status  ("healthy", 
"depressed",  "critical",  or  "unknown"). 
Of  the  141  steelhead  stocks  identified  in 
Washington,  36  were  classified  as 
healthy,  44  as  critical,  10  as  depressed, 
and  60  as  unknown. 

The  following  summaries  draw  on 
these  quantitative  and  qualitative 
assessments  to  describe  NMFS' 
conclusions  regarding  the  status  of  each 
steelhead  ESU.  A  more  detailed 
discussion  of  status  determinations  is 
presented  in  the  "Status  Review  of  West 
Coast  Steelhead  from  Washington, 
Idaho,  Oregon,  and  Cahfomia"  and 
"Status  Review  Update  for  Deferred  and 
Candidate  ESUs  of  West  Coast 
Steelhead"  (NMFS,  1996a:  NMFS, 
1997a).  Copies  of  these  documents  are 
available  upon  request  (see  ADDRESSES). 

Upper  Willamette  River  ESU 

Steelhead  in  the  Upper  Willamette 
River  ESU  are  distributed  in  a  few, 
relatively  small,  natural  populations. 
Over  the  past  several  decades,  total 
abundance  of  natural  late-migrating 
winter  steelhead  ascending  the 
Willamette  Falls  fish  ladder  has 
fluctuated  several  times  over  a  range  of 
approximately  5,000 — 20,000  spawners. 
However,  the  last  peak  occurred  in 
1988,  and  this  peak  has  been  followed 
by  a  steep  and  continuing  decline. 
Abundance  in  each  of  the  last  5  years 
has  been  below  4,300  fish,  and  the  run 
in  1995  was  the  lowest  in  30  years. 
Declines  also  have  been  observed  in 
almost  all  natural  populations, 
including  those  with  and  without  a 
substantial  component  of  naturally 
spawning  hatchery  fish.  NMFS  notes 
with  concern  the  results  from  ODFW's 
extinction  assessment,  which  estimates 
that  the  Molalla  River  population  had  a 
greater  than  20  percent  extinction 
probability  in  the  next  60  years,  and  that 
the  upper  South  Santiam  River 
population  had  a  greater  than  5  percent 
extinction  risk  within  the  next  100  years 
(Chilcote,  1997). 

Steelhead  native  to  the  Upper 
Willamette  River  ESU  are  late-run 
winter  steelhead,  but  introduced 
hatchery  stocks  of  summer  and  early- 
run  winter  steelhead  also  occur  in  the 
upper  Willamette  River.  Estimates  of  the 
proportion  of  hatchery  fish  in  natural 
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spawning  escapements  range  from  5-25 
percent.  NMFS  is  concerned  about  the 
potential  risks  associated  with 
interactions  between  non-native 
summer  and  wild  winter  steelhead, 
whose  spawning  areas  are  sympatric  in 
some  rivers  (especially  in  the  Molalla 
and  North  and  South  Santiam  Rivers). 

Listing  Determination 

Based  on  new  information  submitted 
by  ODFW  and  others.  NMFS  concludes 
Upper  Willamette  River  steelhead 
warrant  listing  as  a  threatened  species. 
Recent  abundance  trends  indicate 
naturally  spawned  steelhead  have 
declined  to  historically  low  levels  in 
areas  above  Willamette  Falls.  This  low 
abundance,  coupled  with  potential  risks 
associated  with  interactions  between 
naturally  spawned  steelhead  and 
hatchery  stocks  is  of  great  concern  to 
NMFS. 

Recent  conservation  planning  efforts 
by  the  State  of  Oregon  may  reduce  risks 
faced  by  steelhead  in  this  ESU  in  the 
future;  however,  these  efforts  are  still  in 
their  formative  stages.  Specifically,  the 
OPSW,  while  substantially 
implemented  and  funded  on  the  Oregon 
Coast,  has  not  yet  reached  a  similar 
level  of  development  in  inland  areas. 

Middle  Columbia  River  Basin  ESU 

Current  population  sizes  are 
substantially  lower  than  historic  levels, 
especially  in  the  rivers  with  the  largest 
steelhead  runs  in  the  ESU.  the  John  Day. 
Deschutes,  and  Yakima  Rivers.  At  least 
two  extinctions  of  native  steelhead  runs 
in  the  ESU  have  occurred  (the  Crooked 
and  Metolius  Rivers,  both  in  the 
Deschutes  River  Basin).  In  addition. 
NMFS  remains  concerned  about  the 
widespread  long-  and  short-term 
downward  trends  in  population 
abundance  throughout  the  ESU.  Trends 
in  natural  escapement  in  the  Yakima 
and  Umatilla  Rivers  have  been  highly 
variable  since  the  mid  to  late  1970s, 
ranging  from  abundances  that  indicate 
relatively  healthy  runs  to  those  that  are 
cause  for  concern  (i.e..  from  2.000-3.000 
steelhead  during  peaks  to  approximately 
500  fish  during  the  low  points). 

One  of  the  most  significant  sources  of 
risk  to  steelhead  in  the  Middle 
Columbia  ESU  is  the  recent  and 
dramatic  increase  in  the  percentage  of 
hatchery  fish  in  natural  escapement  in 
the  Deschutes  River  Basin.  ODFW 
estimates  that  in  recent  years,  the 
percentage  of  hatchery  strays  in  the 
Deschutes  River  has  exceeded  70 
percent,  and  most  of  these  are  believed 
to  be  long-distance  strays  from  outside 
the  ESU.  Coincident  with  this  increase 
in  the  percentage  of  strays  has  been  a 
decline  in  the  abundance  of  native 


steelhead  in  the  Deschutes  River.  In 
combination  with  the  trends  in  hatchery 
fish  in  the  Deschutes  River,  estimates  of 
increased  proportions  of  hatchery  fish 
in  the  John  Day  and  Umatilla  River 
Basins  pose  a  risk  to  wild  steelhead  due 
to  negative  effects  of  genetic  and 
ecological  interactions  with  hatchery 
fish.  For  example,  in  recent  years,  most 
of  the  fish  planted  in  the  Touchet  River 
are  from  ouier  ESU  stocks.  As  a  result, 
a  recent  analysis  of  this  stock  by  WDFW 
found  that  it  was  most  similar 
genetically  to  Wells  Hatchery  steelhead 
from  the  Upper  Columbia  River  ESU. 

Listing  Determination 

The  new  and  updated  information 
considered  by  NMFS  suggest  that  over 
the  past  34  years,  continued  declines  in 
steelhead  abundance  and  increases  in 
the  percentage  of  hatchery  fish  in 
natural  escapements  indicate 
significantly  higher  risk  than  was 
apparent  during  the  initial  status 
review.  Taking  this  new  information 
into  consideration,  NMFS  concludes 
that  the  Middle  Columbia  ESU  warrants 
listing  as  a  threatened  species.  Recent 
conservation  planning  efforts  by  the 
State«  of  Washington  and  Oregon  may 
reduce  risks  faced  by  steelhead  in  this 
ESU  in  the  future;  however,  these  efforts 
are  still  in  their  formative  stages. 
Specifically,  the  State  of  Washington's 
LCSCI  is  still  in  a  developmental  stage 
and  various  technical  and  financial 
aspects  of  the  plan  need  to  be  addressed 
(NMFS,  1998).  Furthermore,  this  effort 
is  currently  limited  to  lower  Columbia 
River  areas.  The  OPSW,  while 
substantially  implemented  and  funded 
on  the  Oregon  Coast,  has  not  yet 
reached  a  similar  level  of  development 
in  inland  areas. 

Proposed  Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an  endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  Section 
4(b)(1)  of  the  ESA  requires  that  the 
listing  determination  be  based  solely  on 
the  best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any.  being 
made  to  protect  such  species. 

Based  on  new  information  obtained 
from  its  coastwide  assessment.  NMFS 
concludes  that  Upper  Willamette  River 
steelhead  and  Middle  Columbia  River 
steelhead  warrant  listing  as  threatened 
species  under  the  ESA.  The  geographic 
boundaries  (i.e..  the  watersheds  within 


which  the  members  of  the  ESU  spend 
their  freshwater  residence)  for  these 
ESUs  are  described  under  "ESU 
Determinations". 

In  both  proposed  ESUs,  only  naturally 
spawned  steebead  are  proposed  for 
listing.  Prior  to  the  final  listing 
determination.  NMFS  will  examine  the 
relationship  between  hatchery  and 
naturally  spawned  populations  of 
steelhead  in  these  ESUs.  and  assess 
whether  any  hatchery  populations  are 
essential  for  their  recovery.  This  may 
result  in  the  ioclusion  of  specific 
hatchery  populations  as  part  of  a  listed 
ESU  in  NMFS"  final  determination. 

Prohibitions  and  Protective  Measures 

Section  9  of  the  ESA  prohibits  certain 
activities  that  directly  or  indirectly 
affect  endangered  species.  These 
prohibitions  apply  to  all  individuals, 
organizations,  and  agencies  subject  to 
U.S.  jurisdiction.  Section  9  prohibitions 
apply  automatically  to  endangered 
species;  as  the  following  discussion 
explains,  this  is  not  the  case  for 
threatened  species. 

Section  4(d)  of  the  ESA  directs  the 
Secretary  to  implement  regulations  "to 
provide  for  the  conservation  of 
(threatened)  species,"  that  may  include 
extending  any  or  all  of  the  prohibitions 
of  section  9  to  threatened  species. 
Section  9(a)(1)(g)  also  prohibits 
violations  of  protective  regulations  for 
threatened  species  implemented  under 
section  4(d).  Therefore,  in  the  case  of 
threatened  species,  NMFS  has 
discretion  under  section  4(d)  to  tailor 
protective  regulations  based  on  the 
contents  of  available  conservation 
measures.  NMFS  has  already  adopted 
4(d)  rules  that  exempt  a  limited  range  of 
activities  from  take  prohibitions.  For 
example,  the  Interim  4(d)  rule  for 
Southern  Oregon/Northern  California 
coho  salmon  (62  FR  38479.  July  18, 
1997)  excepts  habitat  restoration 
activities  conducted  in  accordance  with 
approved  plans  and  fisheries  conducted 
in  accordance  with  an  approved  state 
management  plan.  In  appropriate  cases, 
4(d)  rules  could  contain  a  narrower 
range  of  prohibitions  applicable  to 
activities  such  as  forestry,  agriculture, 
and  road  construction  when  such 
activities  are  conducted  in  accordance 
with  approved  state  or  tribal  plans. 

These  examples  show  that  NMFS  may 
apply  take  prohibitions  narrowly  in 
light  of  the  strong  protections  provided 
in  a  state  or  tribal  plan.  There  may  be 
other  circumstances  as  well  in  which 
NMFS  would  use  the  flexibility  of 
section  4(d).  For  example,  in  some  cases 
there  may  be  a  healthy  population  of 
salmon  or  steelhead  within  an  overall 
ESU  that  is  listed.  In  such  a  case,  it  may 
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not  be  necessary  to  apply  the  full  range 
of  prohibitions  available  in  section  9. 
NMFS  intends  to  use  the  flexibility  of 
the  ESA  to  respond  appropriately  to  the 
biological  condition  of  each  ESU  and 
the  populations  within  it.  and  to  the 
strength  of  state  and  tribal  plans  in 
place  to  protect  them.  Therefore,  after 
further  analysis,  NMFS  will  issue 
protective  regulations  pursuant  to 
section  4(d)  for  the  Upper  Willamette 
River  and  Middle  Columbia  River  ESUs. 

Section  7(a)(4)  of  the  ESA  requires 
that  Federal  agencies  consult  with 
NMFS  on  any  actions  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  and  on 
actions  likely  to  result  in  the  destruction 
or  adverse  modiHcation  of  proposed 
critical  habitat.  For  listed  species, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  conduct  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  NMFS. 

Examples  of  Federal  actions  likely  to 
affect  steelhead  in  the  listed  ESUs 
include  authorized  land  management 
activities  of  the  U.S.  Forest  Service  and 
U.S.  Bureau  of  Land  Management,  as 
well  as  operation  of  hydroelectric  and 
storage  projects  of  the  Bureau  of 
Reclamation  and  U.S.  Army  Corps  of 
Engineers  (COE).  Such  activities  include 
timber  sales  and  harvest,  hydroelectric 
power  generation,  and  flood  control. 
Federal  actions,  including  the  COE 
section  404  permitting  activities  under 
the  CWA,  COE  permitting  activities 
under  the  River  and  Harbors  Act, 
National  Pollution  Discharge 
Elimination  System  permits  issued  by 
the  Environmental  Protection  Agency, 
highway  projects  authorized  by  the 
Federal  Highway  Administration, 
Federal  Energy  Regulatory  Commission 
licenses  for  non-Federal  development 
and  operation  of  hydropower,  and 
Federal  salmon  hatcheries,  may  also 
require  consultation.  These  actions  will 
likely  be  subject  to  ESA  section  7 
consultation  requirements  that  may 
result  in  conditions  designed  to  achieve 
the  intended  purpose  of  the  project  and 
avoid  or  reduce  impacts  to  steelhead 
and  its  habitat  within  the  range  of  the 
listed  ESUs.  It  is  important  to  note  that 
the  current  proposed  listing  applies 
only  to  the  anadromous  form  of  O. 
mykiss;  therefore,  section  7 
consultations  will  not  address  resident 
forms  of  O.  mykiss  at  this  time. 

Sections  10(a)(l)(A^  and  10(a)(1)(B)  of 
the  ESA  provide  NMi-'S  with  authority 


to  grant  exceptions  to  the  ESA's 
"taking"  prohibitions  (see  regulations  at 
50  CFR  222.22  through  222.24).  Section 
10(a)(1)(A)  scientific  research  and 
enhancement  permits  may  be  issued  to 
entities  (Federal  and  non-Federal) 
conducting  research  that  involves  a 
directed  take  of  listed  species. 

NMFS  has  issued  section  10(a)(1)(A) 
research  or  enhancement  permits  for 
other  listed  species  (e.g..  Snake  River 
Chinook  salmon  and  Sacramento  River 
winter-run  chinook  salmon)  for  a 
niunber  of  activities,  including  trapping 
and  tagging,  electroshocking  to 
determine  population  presence  and 
abundance,  removal  of  fish  from 
irrigation  ditches,  and  collection  of 
adult  fish  for  artificial  propagation 
programs.  NMFS  is  aware  of  several 
sampling  efforts  for  steelhead  in  the 
proposed  ESUs,  including  efforts  by 
Federal  and  state  fishery  management 
agencies.  These  and  other  research 
efforts  could  provide  critical 
information  regarding  steelhead 
distribution  and  population  abundance. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  performing  activities  that  may 
incidentally  take  listed  species.  The 
types  of  activities  potentially  requiring 
a  section  10(a)(1)(B)  incidental  take 
permit  include  the  operation  and  release 
of  artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  or  university  research 
on  species  other  than  steelhead,  not 
receiving  Federal  authorization  or 
funding,  the  implementation  of  state 
fishing  regulations,  and  timber  harvest 
activities  on  non-Federal  lands. 

Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  imder  the  ESA  include 
recognition,  recovery  actions.  Federal 
agency  consultation  requirements,  and 
prohibitions  on  taking.  Recognition 
through  listing  promotes  public 
awareness  and  conservation  actions  by 
Federal,  state,  and  local  agencies, 
private  organizations,  and  individuals. 

Several  conservation  efforts  are 
underway  that  may  help  reverse  the 
decline  of  west  coast  steelhead  and 
other  salmonids.  These  include  the 
Northwest  Forest  Plan  (on  Federal  lands 
within  the  range  of  the  northern  spotted 
owl),  PACFISH  (on  all  additional 
Federal  lands  with  anadromous 
salmonid  populations).  Oregon's  Plan 
for  Salmon  and  Watersheds  (formerly 
known  as  the  Oregon  Coastal  Salmon 
Restoration  Initiative),  and 
Washington's  Lower  Columbia  River 
Salmon  Restoration  Initiative.  NMFS  is 
very  encouraged  by  a  number  of  these 


efforts  and  believes  they  have  or  may 
constitute  significant  strides  in  the 
efforts  in  the  region  to  develop  a 
scientifically  well  grounded 
conservation  plan  for  these  stocks. 
Other  efforts,  such  as  the  Middle 
Columbia  River  Habitat  Conservation 
Plan,  are  at  various  stages  of 
development,  but  show  promise  to 
ameliorate  risks  facing  listed  steelhead 
ESUs.  NMFS  intends  to  support  and 
work  closely  with  these  efforts — staff 
and  resources  permitting — in  the  belief 
that  they  can  play  an  important  role  in 
the  recovery  planning  process. 

Based  on  information  presented  in 
this  proposed  rule,  general  conservation 
measures  that  could  be  implemented  to 
help  conserve  the  species  are  listed 
here.  This  list  does  not  constitute 
NMFS'  interpretation  of  a  recovery  plan 
under  section  4(f)  of  the  ESA. 

1.  Measures  could  be  taken  to 
promote  land  management  practices 
that  protect  and  restore  steelhead 
habitat.  Land  management  practices 
affecting  steelhead  habitat  include 
timber  harvest,  road  building, 
agriculture,  livestock  grazing,  and  urban 
development. 

2.  Evaluation  of  existing  harvest 
regulations  could  identify  any  changes 
necessary  to  protect  steelhead 
populations. 

3.  Artificial  propagation  programs 
could  be  required  to  incorporate 
practices  that  minimize  impacts  upon 
natural  populations  of  steelhead. 

4.  Efforts  could  be  made  to  ensure  that 
existing  and  proposed  dam  facilities  are 
designed  and  operated  in  a  manner  that 
will  lessen  adverse  effects  to  steelhead 
populations. 

5.  Water  diversions  could  have 
adequate  headgate  and  staff  gauge 
structures  installed  to  control  and 
monitor  water  usage  accurately.  Water 
rights  could  be  enforced  to  prevent 
irrigators  fi-om  exceeding  the  amount  of 
water  to  which  they  are  legally  entitled. 

6.  Irrigation  diversions  affecting 
downstream  migrating  steelhead  trout 
could  be  screened.  A  thorough  review  of 
the  impact  of  irrigation  diversions  on 
steelhead  could  be  conducted. 

NMFS  recognizes  that,  to  be 
successful,  protective  regulations  and 
recovery  programs  for  steelhead  will 
need  to  be  developed  in  the  context  of 
conserving  aquatic  ecosystem  health. 
NMFS  intends  that  Federal  lands  and 
Federal  activities  play  a  primary  role  in 
preserving  listed  populations  and  the 
ecosystems  upon  which  they  depend. 
However,  throughout  the  range  of  the 
two  ESUs  proposed  for  listing,  steelhead 
habitat  occurs  and  can  be  affected  by 
activities  on  state,  tribal,  or  private  land. 
Agricuhural.  timber,  and  urban 
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management  activities  on  non-federal 
land  could  and  should  be  conducted  in 
a  manner  that  minimizes  adverse  effects 
to  steelhead  habitat. 

NMFS  encourages  non-Federal 
landowners  to  assess  the  impacts  of 
their  actions  on  potentially  threatened 
or  endangered  salmonids.  In  particular, 
NMFS  encourages  the  establishment  of 
watershed  partnerships  to  promote 
conservation  in  accordance  with 
ecosystem  principles.  These 
partnerships  will  be  successful  only  if 
state,  tribal,  and  local  governments, 
landowner  representatives,  and  Federal 
and  non-Federal  biologists  all 
participate  and  share  the  goal  of 
restoring  steelhead  to  the  watersheds. 

Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  NMFS  designate 
critical  habitat  concurrently  with  a 
determination  that  a  species  is 
endangered  or  threatened.  NMFS 
intends  to  propose  critical  habitat  for  all 
previously  listed  and  currently 
proposed  steelhead  ESUs  in  a 
forthcoming  Federal  Register  notice. 
Copies  of  this  notice  will  be  available 
upon  request  (see  ADDRESSES). 

NMFS  Policies  on  Endangered  and 
Threatened  Fish  and  Wildlife 

On  July  1,  1994,  NMFS,  jointly  with 
the  U.S.  FWS.  published  a  series  of 
policies  regarding  listings  under  the 
ESA,  including  a  policy  for  peer  review 
of  scientific  data  (59  FR  34270),  and  a 
policy  to  identify,  to  the  maximum 
extent  possible,  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  ESA  (59  FR 
34272). 

Role  of  peer  review:  The  intent  of  the 
peer  review  policy  is  to  ensure  that 
listings  are  based  on  the  best  scientific 
and  commercial  data  available.  Prior  to 
a  final  listing,  NMFS  will  solicit  the 
expert  opinions  of  three  qualified 
specialists,  concurrent  with  the  public 
comment  period.  Independent  peer 
reviewers  will  be  selected  from  the 
academic  and  scientific  community, 
tribal  and  other  native  American  groups. 
Federal  and  state  agencies,  and  the 
private  sector. 

Identification  of  those  activities  that 
would  constitute  a  violation  of  section  9 
of  the  ESA:  The  intent  of  this  policy  is 
to  increase  public  awareness  of  the 
effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range.  NMFS  will  identify,  to  the  extent 
known  at  the  time  of  the  final  rule, 
specific  activities  that  will  not  be 
considered  likely  to  result  in  violation 
of  section  9,  as  well  as  activities  that 


will  be  considered  likely  to  result  in 
violation.  NMFS  believes  that,  based  on 
the  best  available  information,  the 
following  actions  will  not  result  in  a 
violation  of  section  9: 

(1)  Possession  of  steelhead  acquired 
lawfully  by  permit  issued  by  NMFS 
pursuant  to  section  10  of  the  ESA,  or  by 
the  terms  of  an  incidental  take  statement 
pursuant  to  section  7  of  the  ESA. 

(2)  Federelly  approved  projects  that 
involve  activities  such  as  silviculture, 
grazing,  mining,  road  construction,  dam 
construction  and  operation,  discharge  of 
fill  material,  stream  channelization  or 
diversion  for  which  consultation  has 
been  completed,  and  when  such  activity 
is  conducted  in  accordance  with  any 
terms  and  conditions  given  by  NMFS  in 
an  incidental  take  statement 
accompanied  by  a  biological  opinion. 

Activities  that  NMFS  believes  could 
potentially  harm  the  steelhead  and 
result  in  "take",  include,  but  are  not 
limited  to: 

(1)  Unauthorized  collecting  or 
handling  of  the  species.  Permits  to 
conduct  these  activities  are  available  for 
purposes  of  scientific  research  or  to 
enhance  the  propagation  or  survival  of 
the  species. 

(2)  Unauthorized  destruction/ 
alteration  of  the  species'  habitat  such  as 
removal  of  large  woody  debris  or 
riparian  shade  canopy,  dredging, 
discharge  of  fill  material,  draining, 
ditching,  diverting,  blocking,  or  altering 
stream  channels  or  surface  or  ground 
water  flow. 

(3)  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (i.e., 
sewage,  oil  and  gasoline)  into  waters  or 
riparian  areas  supporting  the  species. 

(4)  Violation  of  discharge  permits. 

(5)  Interstate  and  foreign  commerce 
(commerce  across  State  lines  and 
international  boundaries)  and  import/ 
export  without  prior  obtainment  of  an 
endangered  species  permit. 

This  list  is  not  exhaustive;  rather,  it  is 
provided  to  give  the  reader  some 
examples  of  activities  that  may  be 
considered  by  NMFS  as  constituting  a 
"take"  of  steelhead  under  the  ESA  and 
associated  regulations.  Questions 
regarding  whether  specific  activities 
constitute  a  violation  of  section  9,  and 
general  inquiries  regarding  prohibitions 
and  permits,  should  be  directed  to 
NMFS  (see  ADDRESSES). 

Public  Comments  Solicited 

To  ensure  that  the  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  effective  as  possible, 
NMFS  is  soliciting  comments  and 
suggestions  from  the  public,  other 
governmental  agencies,  the  scientific 
community,  industry,  and  any  other 


interested  parties.  Public  hearings  will 
be  held  in  several  locations  in  the  range 
of  the  proposed  ESUs;  details  regarding 
locations,  dates,  and  times  will  be 
published  in  a  forthcoming  Federal 
Register  document.  NMFS  recognizes 
that  there  are  serious  limits  to  the 
quality  of  information  available,  and, 
therefore.  NMFS  has  executed  its  best 
professional  judgement  in  developing 
this  proposal.  NMFS  will  appreciate  any 
additional  information  regarding,  in 
particular:  (1)  biological  or  other 
relevant  data  concerning  any  threat  to 
steelhead  or  rainbow  trout;  (2)  the  range, 
distribution,  and  population  size  of 
steelhead  in  both  identified  ESUs;  (3) 
current  or  planned  activities  in  the 
subject  areas  and  their  possible  impact 
on  this  species;  (4)  steelhead 
escapement,  particularly  escapement 
data  partitioned  into  natural  and 
hatchery  components;  (5)  the  proportion 
of  naturally  reproducing  fish  that  were 
reared  as  juveniles  in  a  hatchery;  (6) 
homing  and  straying  of  natural  and 
hatchery  fish;  (7)  the  reproductive 
success  of  naturally-reproducing 
hatchery  fish  (i.e.,  hatchery-produced 
fish  that  spavm  in  natural  habitat)  and 
their  relationship  to  the  identified  ESUs; 
and  (8)  efforts  being  made  to  protect 
naturally  spawned  populations  of 
steelhead  and  rainbow  trout  in 
Washington  and  Oregon. 

NMFS  also  requests  quantitative 
evaluations  describing  the  quality  and 
extent  of  freshwater  and  marine  habitats 
for  juvenile  and  adult  steelhead  as  well 
as  information  on  areas  that  may  qualify 
as  critical  habitat  in  Washington, 
Oregon,  Idaho  and  California.  Areas  that 
include  the  physical  and  biological 
features  essential  to  the  recovery  of  the 
species  should  be  identified.  NMFS 
recognizes  there  are  areas  within  the 
proposed  boundaries  of  these  ESUs  that 
historically  constituted  steelhead 
habitat,  but  may  not  be  currently 
occupied  by  steelhead.  NMFS  requests 
information  about  steelhead  in  these 
currently  unoccupied  areas  and  whether 
these  habitats  should  be  considered 
essential  to  the  recovery  of  the  species 
or  excluded  from  designation.  Essential 
features  include,  but  are  not  limited  to: 
(1)  habitat  for  individual  and  population 
growth,  and  for  normal  behavior;  (2) 
food,  water,  air.  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  (3)  cover  or  shelter;  (4) 
sites  for  reproduction  and  rearing  of 
offspring;  and  (5)  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat.  NMFS  is  requesting 
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information  describing:  (1)  the  activities 
that  affect  the  area  or  could  be  affected 
by  the  designation,  and  (2)  the  economic 
costs  and  benefits  of  additional 
requirements  of  management  measures 
Ukely  to  resuh  from  the  designation. 

NMFS  will  review  all  public 
comments  and  any  additional 
information  regarding  the  status  of  the 
steelhead  ESUs  described  herein  and,  as 
required  under  the  ESA,  will  complete 
a  final  rule  within  1  year  of  this 
proposed  rule.  The  availability  of  new 
information  may  cause  NMFS  to 
reassess  the  status  of  steelhead  ESUs. 

Public  Hearings 

Joint  Commerce-Interior  ESA 
implementing  regulations  state  that  the 
Secretary  shall  promptly  hold  at  least 
one  public  hearing  if  any  person  so 
requests  within  45  days  of  publication 
of  a  proposed  regulation  to  list  a  species 
or  to  designate  critical  habitat  (See  50 
CFR  424.16(c)(3)).  In  aforthcoming 
Federal  Register  document,  NMFS  will 
annoimce  the  dates  and  locations  of 
public  hearings  on  this  proposed  rule  to 
provide  the  opportunity  for  the  public 
to  give  comments  and  to  permit  an 
exchange  of  information  and  opinion 
among  interested  parties.  NMFS 
encoiu^ges  the  pubhc's  involvement  in 
such  ESA  matters. 

References 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  (see 

ADDRESSES). 


Classification 


The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.  2d 
825  (6th  Cir.  1981).  NMFS  has 
categorically  excluded  all  ESA  listing 
actions  from  environmental  assessment 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  under 
NOAA  Administrative  Order  216-6. 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA, 
economic  impacts  cannot  be  considered 
in  determinations  regarding  the  status  of 
species.  Therefore,  the  economic 
analysis  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  are  not  applicable 
to  the  listing  process.  In  addition,  this 
final  rule  is  exempt  from  review  under 
E.O.  12866. 

At  this  time  NMFS  is  not  proposing 
protective  regulations  pursuant  to  ESA 
section  4(d).  In  the  future,  prior  to 
finalizing  its  4(d)  regulations  for  the 
threatened  ESUs,  NMFS  will  comply 
with  all  relevant  NEPA  and  RFA 
requirements 

List  of  Sub)ef:ts  in  50  CFR  Part  227 

Endangered  and  threatened  wildlife, 
Exports,  Imports,  Marine  Mammals, 
Transportation. 


Dated:  February  26, 1998. 

RoUand  A.  Sdunitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  proposed 
to  be  amended  as  follows: 

PART  227— THREATENED  FISH  AND 
WILDUFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1343;  subpart  B, 
§227.12  also  issued  under  16  U.S.C.  1361  ef 
seq. 

2.  In  §  227.4,  paragraphs  (v)  and  (w) 
are  added  to  read  as  follows: 

§  227.4    Enumeration  of  threatened 
spades. 


(v)  Upper  Willamette  River  steelhead 
(Oncorhynchus  mykiss).  Includes  all 
naturally  spawned  populations  of 
steelhead  (and  their  progeny)  in  the 
Willamette  River,  Oregon,  and  its 
tributaries  above  Willamette  Falls;  and 

(w)  Middle  Columbia  River  steelhead 
{Oncorhynchus  mykiss).  Includes  all 
naturally  spawned  populations  of 
steelhead  (and  their  progeny)  in  streams 
from  above  (and  excluding)  the  Wind 
River,  Washington,  and  the  Hood  River. 
Oregon,  upstream  to  (and  including)  the 
Yakima  River,  Washington.  Excluded 
are  steelhead  from  the  Snake  River 
Basin. 
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DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Administration 

Job  Training  Partnership  Act:  Job 
Corps  Program;  Seiection  of  Sites  for 
Centers 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice;  Selection  of  Center 
Sites. 

summary:  The  Department  of  Labor 
requests  assistance  in  identifying  sites 
and  facilities  for  locating  five  new  Job 
Corps  Centers.  This  notice  specifies  the 
requirements  and  criteria  for  selection. 
DATES:  Proposals  are  requested  by  June 
8.  1998. 

ADDRESSES:  Proposals  shall  be 
addressed  to  the  Assistant  Secretary  for 
Employment  and  Training,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N4508, 
Washington.  DC  20210.  Attention:  Mary 
H.  Silva,  National  Director,  Job  Corps. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  H.  Silva.  National  Director.  Job 
Corps.  Telephone:  (202)  219-8550  (this 
is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  (Department)  is 
soliciting  proposals  for  sites  to  establish 
five  new  Job  Corps  centers.  Proposers 
may  submit  separate  applications  to 
establish  a  residential  center,  a  satellite 
non-residential  center,  or  both.  The  Job 
Corps  program  is  designed  to  serve 
disadvantaged  young  women  and  men. 
16  through  24,  who  are  in  need  of 
additional  educational,  vocational  and 
social  skills  training,  and  other  support 
services  in  order  to  gain  meaningful 
employment,  return  to  school  or  enter 
the  Armed  Forces.  The  program  is 
primarily  a  residential  program 
operating  24  hours  per  day,  7  days  per 
week,  with  non-resident  enrollees 
limited  by  legislation  to  20  percent  of 
national  enrollment.  However,  while  the 
20  percent  level  should  be  used  as  a 
guideline,  the  percentage  of  non- 
residents can  vary  from  center  to  center, 
depending  upon  local  needs. 

From  this  solicitation,  the  Department 
intends  to  select  five  localities  for 
locating  new  centers.  Three  of  the  five 
centers  will  be  stand-alone  facilities  of 
sufficient  size  to  serve  about  300 
students  each,  and  encompass  both 
residential  and  non-residential 
components.  The  remaining  two 
facilities  will  be  satellite  centers  limited 
to  approximately  150  non-residential 
students  each. 

This  solicitation  is  for  site  selection 
only  and  not  for  the  operation  of  these 
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Job  Corps  centers.  A  competitive 
contract  procurement  for  selection  of  a 
center  operator  at  each  site  will  be 
initiated  and  completed  well  after  the 
site  selection  process  has  been 
completed. 

Congress  has  authorized  this 
expansion  effort  by  appropriating  $4 
million  in  the  Fiscal  Year  1998  budget 
for  Job  Corp$  to  initiate  five  new  Job 
Corps  centers.  Additional  funds  in  the 
amount  of  $33  million  are  being 
requested  for  appropriation  in  Fiscal 
Year  1999  to  complete  the  necessary 
design  and  construction  work  to 
establish  centers  on  the  sites  eventually 
selected.  The  Department  of  Labor  is 
initiating  a  competitive  process  for 
selecting  these  sites.  Official 
Congressional  guidance  that  came  with 
the  1998  appropriation  said  that  the 
Department  should  give  priority  to: 

•  States  without  a  Job  Corps  campus, 
and 

•  Suitable  facilities  that  can  be 
provided  to  Job  Corps  at  little  or  no  cost, 
including  facilities  that  can  be  made 
available  through  military  base  closings. 

The  Department  also  requires  that  a 
military  base  contained  in  any  site 
proposal  be  available  for  Job  Corps  use 
on  a  timely  basis. 

The  Congress  further  directed  the 
Department  to  give  consideration  to  the 
establishment  of  new  Job  Corps  centers, 
and  the  construction  of  satellite  centers 
in  proximity  to  existing  high-performing 
centers. 

The  Department  has  also  decided  to 
limit  site  selection  to  no  more  than  one 
site  in  any  state. 

The  determination  of  a  locality's  need 
for  a  Job  Corps  center  will  be  made  by 
analyzing  State-level  poverty  rates  for 
youth  and  youth  unemployment  using 
standardized  uniform  data  available 
through  federal  agencies,  such  as  1990 
census  data.  Bureau  of  Labor  Statistics 
publications,  and  information  on 
existing  Job  Corps  centers,  slots  and 
locations. 

In  addition  to  the  requirements  in  the 
appropriations  language,  the 
Department  will  also  assess  the  facilities 
at  proposed  sites.  The  assessment  will 
be  in  terms  of  property  acquisition 
costs,  the  cost  and  suitability  of  existing 
structures  and  the  need  for,  and  cost  of, 
new  construction  and  renovation.  As 
indicated  previously,  priority  will  be 
given  to  proposed  sites  that  offer  no-cost 
or  low-cost  turnkey  facilities  (those  in 
move-in  condition  requiring  little  or  no 
constructicMi  rehabilitation  work)  which 
can  quickly  be  made  ready  for  use  by 
Job  Corps. 

Further,  the  Department  will  assess 
each  jurisdiction's  plan  to  use  State  and 
local  resources,  both  public  and  private. 


through  contributions/linkages  that  will 
reduce  the  Federal  cost  of  operating  a 
Job  Corps  center.  Such  contributions/ 
linkages  may  include,  but  are  not 
limited  to  the  following:  the  provision 
of  work-based  learning  sites  and 
donations  of  training  equipment  by  the 
local  employer  community;  provision  of 
child  care  services  by  locial 
jurisdictions;  provision  of  health 
services;  alcohol  and  drug  counseling; 
referral  of  eligible  youth  to  Job  Corps; 
and  job  placement  assistance  after 
students  leave  Job  Corps.  Other  linkages 
may  include  arrangements  with  public 
school  systems,  community  college 
networks,  social  service  agencies, 
business  and  industry,  and  other 
training  programs  to  provide  services 
such  as  classroom  training,  curriculum 
advice,  vocational  training,  advanced 
learning  opportunities,  and  co- 
enrollment  arrangements  with 
appropriate  JTPA  programs. 
Contributions  of  this  nature  will  make 
maximum  use  of  available  statewide 
and  community  resources  in  meeting 
the  needs  of  Job  Corps-eligible  youth. 

Eligible  applicants  for  proposing  sites 
are  units  of  Stale  and/or  local 
governments.  A  Federal  agency  also 
may  propose  sites  to  the  extent  that 
such  sites  are  located  on  public  land 
which  is  under  the  jurisdiction  of  the 
agency.  In  addition,  proposals 
submitted  by  Federal  agencies  must 
have  the  support  of  appropriate  State 
and  local  governments. 

Since  Job  Corps  is  primarily  a 
residential  program  that  provides 
academic  education,  vocational  training, 
and  extensive  support  services,  space 
and  facilities  suitable  for  the  following 
types  of  utilization  are  required  for  a  Job 
Corps  center. 

•  Residential — Adequate  dormitory 
living  space,  including  bath  and  lounge 
facilities,  as  well  as  appropriate 
administrative  space. 

•  Academic  Education — Space  for 
classrooms,  computer  labs,  libraries  and 
other  learning  resource  areas. 

•  Vocational  Training — Classroom 
and  shop  space  to  satisfy  the  needs  of 
specific  vocational  training  areas  (e.g., 
carpentry,  clerical,  painting,  culinary 
arts,  health  education).  The 
configuration  of  the  vocational  area, 
with  regard  to  classroom  and  shop 
areas,  is  determined  by  the  ultimate 
vocational  mix  offered  at  the  center.  In 
this  regard,  heavy  trades,  such  as 
construction  and  automotive,  require 
shop  areas,  while  lighter  trades,  such  as 
clerical  and  retail  sales,  require  only 
classroom  space. 

•  Food  Services — Cafeteria,  including 
food  preparation  and  food  storage  areas. 
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•  Medical /Dental — Medical 
examining  rooms,  nurses'  station, 
infirmary  space  for  male  and  female 
students,  and  dental  facilities. 

•  Recreation — Gymnasium/multi- 
purpose recreational  facility  and  large, 
level  outdoor  recreational  area  suitable 
for  Softball,  soccer,  etc. 

•  Administration — General  office  and 
conference  space. 

•  Storage/Support — Warehousing  and 
related  storage  including  operations  and 
maintenance  support. 

•  Parking — Sufficient  for  a  minimum 
of  100  vehicles. 

For  the  two  satellite  centers,  in 
addition  to  being  located  in  close 
proximity  to  an  existing  high- 
performing  center,  space  and  facilities 
are  the  same  as  for  residential  centers, 
except  for  the  following: 

►  Residential — Not  required. 

►  Food  Service — Requires  a  reduced 
food  service  area. 

►  Recreation — Requires  a  student 
lounge/recreational  space  for  students  to 
gather  before  the  training  day  begins, 
between  classes,  and  at  the  end  of  the 
day.  No  outdoor  area  is  required,  since 
students  return  to  their  residences  at  the 
completion  of  each  training  day. 

Other  factors  that  influence  the 
suitability  and  cost  of  facilities 
nece'Ssary  to  operate  a  Job  Corps  center 
include  the  following: 

Configuration  of  Facility 

The  preferred  configuration  of  a 
facility  is  a  campus-type  environment 
permitting  a  self-contained  center  with 
all  space  requirements  located  on-site. 
Low-rise  buildings  such  as  those 
commonly  found  in  public  school  and 
college  settings  are  preferred. 

The  Office  of  Job  Corps  has  developed 
prototype  designs  for  selected  facilities 
where  new  construction  is  necessary. 
Parties  interested  in  obtaining  copies  of 
these  designs  may  db  so  by  contacting 


the  Office  of  Job  Corps  at  the  address 
shown  above. 

Location  of  Facilities 

Facilities  should  be  located  in  areas 
where  neighbors  are  supportive  and  no 
major  pervasive  community  opposition 
exists.  Past  experience  indicates  that 
commercial  and  light  industrial 
locations  are  most  desirable  for  locating 
either  a  residential  or  satellite  center, 
while  high-value  residential  areas  are 
the  least  conducive  to  community 
acceptance.  Further,  rural  locations  are 
not  appropriate  for  the  establishment  of 
satellite  centers  because,  due  to  the 
absence  of  reliable  public 
transportation,  there  are  not  sufficient 
numbers  of  the  target  population  to  keep 
such  centers  full  on  a  continual  basis. 

In  addition,  access  to  emergency 
medical  services  and  fire  and  law 
enforcement  assistance  should  be 
within  reasonable  distances.  If  non- 
residential enrollment  is  planned,  direct 
and  easy  access  to  the  center  by  public 
transportation  is  an  important 
consideration  and  is  essential  for  the 
operation  of  a  satellite  center.  Proposed 
sites  should  also  be  within  reasonable 
commuting  distance  of  planned  linkages 
with  other  programs  and  services  and 
transportation  to  these  linkages  should 
be  easily  available. 

Locations  with  major  environmental 
issues,  zoning  restrictions,  flood  plain 
and  storm  drainage  requirements,  or 
uncertainty  regarding  utility 
connections  that  cannot  be  resolved 
efficiently  and  in  a  timely  manner  are 
less  than  desirable.  Likewise,  a  facility 
with  buildings  eligible  for  protection 
under  the  National  Historical 
Preservation  Act  may  receive  less  than 
favorable  consideration,  due  to 
restrictions  on,  and  costs  for, 
renovation.  Proposed  facilities  should 
also  be  in  full  compliance  with  the 
Americans  with  Disabilities  Act 


Guidelines  of  1990  (28  CFR  part  36, 
revised  July  1,  1994),  or  require  minimal 
renovation  to  ensure  full  access  by 
persons  with  disabilities. 

In  addition,  for  satellite  centers,  such 
proposed  sites  should  be  located  in  an 
area  with  a  relatively  high  population 
density  and  within  a  50-mile  radius  of 
an  existing  high-performing  Job  Corps 
center. 

Communities  are  encouraged  to  hold 
public  hearings  in  close  proximity  to  the 
facilities  being  proposed  to  ascertain  the 
level  of  commimity  support  for  a  Job 
Corps  center.  The  Office  of  Job  Corps 
has  developed  a  12-minute  video 
(available  in  English  and  Spanish) 
wl  ich  provides  an  overview  of  the  Job 
Corps  program  and  which  can  be  useful 
in  informing  the  local  community  about 
Job  Corps.  Any  proposer  interested  in 
obtaining  a  copy  of  either  version  of  this 
video  may  contact  the  Office  of  Job 
Corps  at  the  address  shown  above. 

Own/Lease 

Ownership  is  preferred  over  leased 
facilities,  particularly  if  a  substantial 
investment  of  construction  funds  is 
needed  to  make  the  site  suitable  for  Job 
Corps  utilization.  Exceptions  are  long- 
term  leases  (e.g.,  25  years  or  longer)  at 
a  nominal  cost  (e.g.,  $l/year). 

Size 

The  following  table  shows  the 
approximate  gross  square  feet  (GSF) 
required  for  the  various  types  of 
buildings  needed  to  operate  a  Job  Corps 
residential  center  with  300  students, 
and  a  satellite  center  with  150  students. 
The  examples  shown  are  for  centers 
with  100-percent  residential  capacity  of 
300  and  non-residential  capacity  of  150, 
respectively.  The  substitution  of  non- 
resident for  resident  students  will 
decrease  the  dormitory  space 
requirements  for  a  residential  center  but 


will  not  affect  other  buildings. 

Gross  Square  Feet  (GSF)  Requirements  By  Type  Of  Building  For  Residential  and  Satellite  Job  Corps 

Centers 


Building  type 


Housing 

Education/Vocation 

Food  Services 

Recreation  

Medical/Dental  

Administration  

Storage/Support 

Sub-Total 

Child  Care  Center  (40  children) 


Residential  center 


GSF  per 
student 


175 
85 
44 
82 
12 
26 
57 


GSF  per 
300  stu- 
dents 


52,500 
25,500 
13,200 
24.600 
3.600 
7,800 
17,100 


144,300 


5.760 


Satellite  center 


GSF  per 
student 


85 
40 
60 
12 
26 
50 


GSF  per 
150  stu- 
dents 


12.750 
6.000 
9.000 
1.800 
3.900 
7,500 


40,950 


5.760 
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Gross  Square  Feet  (GSF)  Requirements  By  Type  Of  Building  For  Residential  and  Satellite  Job  Corps 

Centers— Continued 


Residential  center 

Sateime  center 

Building  type                      1 

GSFper 
student 

GSFper 
300  stu- 
dents 

GSFper 
student 

GSFper 
150  stu- 
dents 

Total                                        ~ 

150.060 

46,710 

Note:  Space  requirements  for  child  care 
programs  are  included  in  the  event  these 
activities  are  proposed. 

Land  Requirements 

Between  15  and  19  acres  of  land  are 
needed  for  a  residential  center  of  300 
students.  There  are  no  acreage 
requirements  for  a  satellite  center. 

Availability  of  Utilities 

It  is  critical  that  all  basic  utilities  (i.e., 
sewer,  water,  electric  and  gas)  are 
available  and  in  proximity  to  the  site 
and  in  accordance  with  EPA  standards. 

Safcty,  Health  and  Accessibility 

Job  Corps  is  required  to  comply  with 
the  requirements  of  the  Occupational 
Safety  and  Health  Act  (OSHA),  the 
Environmental  Protection  Act  (EPA),  the 
Uniform  Federal  Accessibility 
Standards  (UFAS),  and  the  Americans 
with  Disabihties  Act  (ADA)  of  1990.  The 
cost  involved  in  complying  with  these 
requirements  is  an  important  factor  in 
determining  the  economic  fiaasibility  of 
utilizing  a  site.  For  example,  a  site 
which  contains  an  excessive  amoimt  of 
asbestos  probably  would  not  be  cost- 
eHiective  due  to  associated  removal 
costs.  Further,  sites  with  any 
environmental  hazards  that  cannot  be 
corrected  economically  will  be  at  a 
disadvantage,  as  will  sites  requiring 
substantial  rehabilitation  to  comply 
with  accessibility  requirements  for 
persons  with  disabilities. 

Cost 

The  availability  of  low-cost  facilities 
is  a  major  consideration  in  light  of 
resource  limitations.  In  evaluating 
faciUty  costs,  the  major  items  that  must 
be  considered  are: 

•  Site  acquisition  or  lease  costs, 

•  Site/utility  work, 

•  Architectural  and  engineering 
services, 

•  Rehabilitation  and  modifications  of 
existing  buildings, 

•  New  construction  requirements,  if 
any.  and 

•  Equipment  requirements. 

An  assessment  of  these  initial  capital 
costs  as  well  as  consideration  of  future 
repair,  maintenance  and  replacement 
costs  will  be  used  in  evaluating  the 


economic  feasibility  of  a  particular 
facility.  Preference  will  be  given  to 
existing  turnkey  facilities  that  meet  Job 
Corps'  standards  for  a  training  facility. 
While  not  preferable,  limited 
consideration  will  be  given  to  the  use  of 
raw  land  which  is  suitable  for  a  Job 
Corps  residential  center  on  which 
facihties  can  be  constructed 
economically. 

Proposal  Submission 

In  preparing  proposals,  eligible 
applicants  should  identify  sites  which 
meet  the  evaluation  criteria  and 
guidelines  specified  above.  Proposals 
should  address  each  area  with  as  much 
detail  as  practicable  to  enable  the 
Department  to  determine  the  suitability 
of  locating  a  Job  Corps  center  at  the 
proposed  site.  In  tliis  regard,  proposals 
must  contain,  at  a  minimum,  the 
specific  infcMination  and  supporting 
documentation  as  described  below. 

Facilities 

Submissions  must  provide  a  full 
description  of  existing  buildings, 
including  a  building  site  layout,  square 
footage,  age,  and  general  condition  of 
each  structure.  Included  in  the 
description  must  be  a  discussion  of  its 
current  or  previous  use;  the  number  of 
years  unoccupied,  if  appropriate;  and 
the  conditicm  of  sub-systems  such  as 
heating,  ventilation  and  air  conditioning 
systems,  plumbing,  and  electrical.  Any 
building  documents,  such  as  blueprints, 
should  be  available  for  review  when  a 
site  inspection  is  conducted  by  the 
Department.  Documentation  in  the 
nature  of  photographs  of  the  property 
and/or  facilities  must  be  submitted  as 
well.  In  addition,  a  videotaped 
presentation  of  the  site  may  be 
provided.  The  proposal  must  identify 
the  extent  to  which  hazardous  materials 
such  as  asbestos,  PCB,  and  underground 
storage  tanks  are  present  at  the  site  or, 
if  appropriate,  confirm  that 
contaminants  do  not  exist.  The  results 
of  any  environmental  assessment  for  the 
proposed  site,  if  one  has  been  done, 
must  be  provided.  The  proposal  must 
address  the  availability  and  proximity  of 
utilities  to  the  proposed  site,  including 
electrical,  water,  gas,  and  sanitary  sewer 


and  runoff  connections.  It  must  also 
describe  whether  the  water  and  sewer 
utilities  for  existing  btiildings  are 
connected  to  the  municipal  system  or 
operated  separately.  A  statement  on 
current  zoning  classification  and  any 
zoning  restrictions  for  the  proposed  site 
must  also  be  included.  Use  of  the  site  as 
a  Job  Corps  center  should  be  compatible 
with  surrounding  local  land  use  and 
also  with  local  zoning  ordinances. 
Confirmation  must  be  provided  as  to 
whether  or  not  any  buildings  at  the  site 
are  on  a  Federal  Register,  libe  proposal 
must  also  describe  the  available  acreage 
at  the  site,  and  the  nature  of  the 
surroimding  environment  including 
whether  it  is  commercial,  industrial, 
Ught  industrial,  rural,  or  residential.  In 
some  instances,  proposed  sites  may  be 
part  of  a  substantially  larger  acreage 
which  has  or  contemplates  having  other 
uses.  This  type  of  joint-use  situation 
may  or  may  not  be  compatible  with 
providing  a  quality  training 
environment  for  young  women  and 
men.  Finally,  the  proposal  must  address 
the  cost  of  acqtnring  tide  site,  which  may 
involve  transferring  the  site  to  the 
govenmient  at  no  cost,  entering  into  a 
low-cost  long-term  lease  agreement  or 
arranging  for  a  negotiated  purchase 
price  based  on  a  fair  market  appraisal. 
Estimated  acquisition  costs  along  with 
the  basis  for  the  estimate  must  be 
included  in  the  proposal. 

Contributions/Linkages 

An  important  aspect  of  any  proposal 
will  be  its  description  of  how  State  and 
local  resouirces  will  be  used  to  reduce 
Federal  operating  costs  or  otherwise 
benefit  the  program.  It  is,  therefore, 
essential  that  precise  and 
comprehensive  information  about  the 
linkages  be  provided  to  ensure  that  the 
proposed  site  receives  every 
opportunity  for  a  thorough  and 
equitable  evaltiation.  The  proposal 
should  contain  for  each  linkage  the 
following  information: 

•  A  comprehensive  description  of  the 
service  to  be  provided,  including 
projected  listing  of  resources  that  will 
be  involved  such  as  number  of 
instructors/staff,  types  of  equipment  and 
materials. 
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•  Whether  it  will  be  provided  at  no 
cost  to  Job  Corps  or  will  be  available  on 
a  contractual  (paid)  basis  to  Job  Corps. 

•  Whether  the  linkage  will  be 
provided  on-site  or  off-site. 

•  The  number  of  students  to  be 
served  and  over  what  period  of  time,  as 
well  as  the  specific  benefits  to  Job  Corps 
students  while  in  Job  Corps  and/or  after 
leaving  the  program. 

•  Distance  to  linkage,  if  off-site,  and 
any  arrangements  for  transportation  to 
off-site  services,  including  any  cost  to 
Job  Corps. 

•  The  estimated  annual  value  of  the 
contribution  and  the  basis  on  which  the 
estimate  was  determined  [e.g.,  two  full- 
time  staff  devoted  to  Job  Corps  at  an 
annual  salary  of  $30,000  each  for  a  total 
annual  value  of  $60,000,  or  one  hour  of 
a  professional  staff-person's  time  per 
week  for  52  weeks  at  an  hourly  rate  of 
$15.00  for  an  annual  value  of  $780.00, 
or  15  computers  at  a  cost  of  $1,800  each 
for  an  annual  value  of  $27,000). 

•  Any  limitations  associated  with  the 
linkage,  such  as  eligibility  restrictions 
(e.g.,  in-state  versus  out-of-state 
residents),  limited  hours  of  service,  and 
availability  over  time  {e.g.,  all-year 
versus  selected  months). 

•  Long-term  prospects  for 
continuation  of  the  commitment  (e.g., 
one  time  only,  1  year,  on-going, 
dependent  on  outside  funding  sources). 
If  dependent  on  outside  funding  levels, 
which  may  vary  significantly,  what  is 
the  likelihood  that  the  linkage  will  not 
be  funded? 

•  Documentation  that  addresses 
timeframes  and  steps  involved  in 
firming  up  the  linkage,  if  appropriate, 
including  obtaining  State  or  local 
legislation,  fitting  into  other  planning 
cycles,  or  securing  other  agreements  or 
arrangements  which  may  be  necessary 
to  assure  provision  of  the  service. 


•  A  letter  of  commitment  confirming 
each  aspect  of  the  linkage,  including  the 
level  of  resources  and  annual  value  of 
these  resources,  from  the  head  of  the 
agency  responsible  for  delivering  the 
contribution. 

•  Name  of  the  agency/organization(s), 
address,  telephone  number  and  contact 
person. 

In  providing  information  on  linkages, 
proposers  should  keep  in  mind  that  Job 
Corps  is  an  open-entry,  open-exit, 
individualized,  self-paced  instructional 
program  that  operates  on  a  year-round 
basis.  This  type  of  learning  environment 
may  have  implications  for  the  types  of 
linkages  being  offered. 

In  preparing  the  linkage/contribution 
part  of  their  proposals,  eligible 
applicants  should  provide  full 
information  on  each  proposed  linkage/ 
contribution.  All  items  listed  above 
should  be  addressed  for  each  linkage/ 
contribution,  providing  as  much 
information  as  is  needed  to  ensure  that 
each  proposed  linkage  receives  a  fair 
assessment. 

Community  Support 

This  information  should  include: 
letters  of  community  support  from 
elected  officials,  government  agencies, 
commimity  and  business  leaders  and 
neighborhood  associations;  access  to 
cultural/  recreation  activities  in  the 
community;  and  unique  features  in  the 
surrounding  area  which  would  enhance 
the  location  of  a  Job  Corps  center  at  that 
site. 

The  Job  Corps  legislation  provides  the 
Governor  with  the  opportunity  to  veto 
the  establishment  of  a  center  within  a 
State.  It  is  important  that,  before 
proposing  the  use  of  any  particular 
location,  appropriate  clearances  are 
obtained  from  local  and  State  political 


leadership  and,  where  possible,  a  letter 
ftt)m  the  Governor  supporting  the 
proposed  site  be  contained  in  the 
application.  Proposals  should  also 
include  any  other  information  the 
applicant  believes  pertinent  to  the 
proposed  site  for  consideration  by  the 
Department. 

With  regard  to  timeframes  for 
choosing  sites  for  the  establishment  of 
Job  Corps  centers,  the  site  selection 
process  normally  takes  9  months  to 
complete.  This  allows  sufficient  time  for 
eligible  applicants  to  prepare  and 
submit  proposals  and  for  the 
Department  to  conduct  a  preliminary 
site  assessment  of  all  proposed  facilities, 
as  well  as  a  comprehensive  site 
utilization  study  for  those  sites 
determined  to  have  high  potential  for 
the  establishment  of  a  Job  Corps  center, 
based  on  the  preliminary  assessment 
results.  Governors  of  States  in  which 
high-potential  sites  are  identified  will 
be  notified  in  writing  by  the 
Department,  in  accordance  with  section 
435(c)  of  the  Job  Training  Partnership 
Act,  that  these  sites  are  in  a  final  phase 
of  consideration.  Each  Governor  v«ll  be 
provided  a  30-day  time  period  to 
approve  or  reject  further  consideration 
of  establishment  of  a  Job  Corps  center  at 
the  identified  site(s). 

The  Department  hereby  requests 
eligible  proposers  to  submit  an  original 
and  three  copies  of  their  proposal  to  be 
received  no  later  than  June  8, 1998 
using  the  guidance  provided  above. 

Signed  in  Washington,  DC,  this  25th  day  of 
February,  1998. 

Raymond  J.  Uhalde, 

Acting  Assistant  Secretary  of  Labor. 

[FR  Doc.  98-6117  Filed  3-9-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  511 

[BOP-1066-F] 

RIN1120-AA61 

Searching  and  Detaining  or  Arresting 
Persons  Other  Than  Inmates 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  regulations  on 
searching/detaining  of  non-inmates  to 
authorize  the  Warden  to  conduct  visual 
searches  of  visitors  suspected  of 
introducing  contraband  into  a  low  and 
above  security  level  institution  (or 
administrative  institution,  or  in  a 
pretrial  or  in  a  jail  unit  within  any 
security  level  institution)  when  there  is 
reasonable  suspicion  that  the  visitor 
possesses  contraband  or  is  introducing 
or  attempting  to  introduce  contraband 
into  the  institution.  Previously,  such 
searches  were  authorized  at  medium 
and  higher  security  level  institutions  (or 
administrative  institution,  or  in  a 
pretrial  or  in  a  jail  unit  within  any 
security  level  institution).  This 
amendment  is  intended  to  provide  for 
the  continued  secure  and  safe  operation 
of  Bureau  institutions. 
EFFECTIVE  DATE:  April  9, 1998. 
ADDRESSES:  Rulemaking  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons, 
HOLC  Room  754,  320  First  Street.  NVV., 
Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 
SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  amending  its 
regulations  on  searching/detaining  non- 
inmates.  A  proposed  rule  on  this  subject 
was  published  in  the  Federal  Register 
on  March  5,  1997  (62  FR  10164). 

Current  regulations  in  §  511.12(d) 
permit  the  Warden  to  authorize  a  visual 
search  (visual  inspection  of  all  body 
surfaces  and  cavities)  of  a  visitor  as  a 
prerequisite  to  a  visit  in  a  medium  or 
high  security  level  institution,  or 
administrative  institution,  or  in  a 


pretrial  or  in  a  jail  (detention)  unit 
within  any  security  level  institution 
when  there  is  reasonable  suspicion  that 
the  visitor  possesses  contraband  or  is 
introducing  or  attempting  to  introduce 
contraband  into  the  institution.  Any 
visitor  who  objects  to  the  search 
procedure  has  the  option  of  refusing  and 
leaving  the  institution  property,  unless 
there  is  reason  to  detain  and/or  arrest. 

Low  security  level  institutions,  like 
medium  and  higher  security  level 
institutions,  maintain  secure  perimeter 
barriers  and,  to  various  degrees,  are 
characterized  by  security  factors  similar 
to  those  of  medium  and  higher  security 
level  institutions.  Consistent  with  the 
needs  of  these  secure  institutions,  the 
Bureau  proposed  to  authorize  the  use  of 
a  visual  seaich  at  low  security  level 
institutions.  Minimum  security  level 
institutions  are  unaffected  by  this 
proposal. 

As  an  editorial  change,  the  Bureau 
proposed  to  revise  the  title  of  the 
regulation  to  "Searching  and  Detaining 
or  Arresting  Persons  Other  Than 
Inmates."  TTiis  title  more  completely 
reflects  the  scope  of  the  regulation. 

No  comment  was  received  on  the 
proposed  rule,  and  the  Bureau  is 
therefore  adopting  the  proposed  rule  as 
fmal  without  change.  Members  of  the 
public  may  submit  further  comments 
concerning  this  rule  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  considered  but  will 
receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Act.  Because 
this  rule  pwtains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons 
(including  contact  with  the  public),  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 


List  of  Subjects  in  28  CFR  Part  511 


Prisoners. 
Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  smd 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  511  in 
subchapter  A  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  A— GENERAL 
MANAGEMENT  AND  ADMINISTRATION 

PART  511— GENERAL  MANAGEMENT 
POLICY  j 

1.  The  authority  citation  for  28  CFR 
part  511  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  751, 
752,  1791,  1792,  1793,  3050,  3621,  3622, 
3624,  4001,  4012,  4042,  4081,  4082  (Repealed 
as  to  offenses  committed  on  or  after 
November  1, 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99,  6.1. 

2.  In  28  CFR  part  511.  the  heading  for 
subpart  B  is  revised  to  read  as  follows: 

Subpart  B — Searching  and  Detaining 
or  Arresting  Persons  Other  Than 
Inmates 


3.  In  §511. 12,  paragraph  (d)  is  revised 
to  read  as  follows: 

§511.12    Procedures  for  searching  visitors. 


(d)  The  Warden  may  authorize  a 
visual  search  (visual  inspection  of  all 
body  surfaces  and  cavities)  of  a  visitor 
as  a  prerequisite  to  a  visit  to  an  inmate 
in  a  low  and  above  seciu'ity  level 
institution,  or  administrative  institution, 
or  in  a  pretrial  or  in  a  jail  (detention) 
unit  within  any  security  level 
institution  when  there  is  reasonable 
suspicion  that  the  visitor  possesses 
contraband  or  is  introducing  or 
attempting  to  introduce  contraband  into 
the  institution. 
***** 
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301 10798 

28CFR 

60 11119 

61 11120 

PropoMd  Rutos: 

511 11818 

29CFR 

Propoaad  Rules: 

2200 10166 

30CFR 

870 10307 

916 10309 

943 10317 

PropoMd  RuKs: 

206 11384 

243 11634 

250 11385,  11634 

290 11634 

31  CFR 

358 11354 

500 10321 

505 10321 

515 10321 

32  CFR 

220 11599 

Propotad  Rules: 

220 11635 

323 11198 

33  CFR 

117 10139,  10777.  11600 

Propossd  Ruiss: 

117 11641,  11642 

38  CFR 

2 11121 

3 11122 

17 11123 

39  CFR 

Propossd  Rules: 

111 11199 

40  CFR 

52 11370.  11372,  11600 

62 11606 

82 11084 

86 11374 

131 10140 


180 10537,  10543,  10545, 

10718 

264 11124 

265 11124 

300 11332,  11375 

721 11608 

Proposed  Rules: 

52 11386,  11387.  11643 

62 11643 

131 10799 

180 10352,  10722 

264 11200 

265 11200 

300 10582,  11340 

721 .11643 

42  CFR  I 

400 11147 

409 11147 

410 11147 

411 11147 

412 11147 

413 11147 

424 11147 

440 11147 

441 10730 

485 11147 

488 11147 

489 10730,  11147 

498 11147 

Proposed  Rules: 

Ch.  IV 10732 

411 11649 

424 11649 

435 11649 

455 11649 

43  CFR  1 

Proposed  Rules: 

4 11634 

44  CFR  I 

64 11609 

65 10144,  10147 

67 10150 

Proposed  Rules: 

67 10168 

206 10816 

45  CFR 

1611 11376 

Proposed  Rules:      j 

283 110264 

307 10173 

1602 11393 

46  CFR 

56 10547 

71 10777 

47  CFR 

1 10153.  10780 

22 10338 


24 10153,  10338 

27 10338 

64 11612 

73 10345,  10346,  11376, 

11378,  11379 

90 10338 

101  10338,  10778,  10780 

Proposed  Rules: 

1 10180 

25 11202 

73 10354,  10355,  11400. 

11401 
100 11202 

4BCFR 

201 11522 

202 11522 

204 11522 

209 11522 

212 11522 

214 11522 

215 11522 

216 11522 

217 11522 

219 11522 

223 11522 

225 11522 

226 11522 

227 11522 

229 11522 

231 11522 

232 11522 

233 11522 

234 11522 

235 11522 

236 11522 

237 11522 

239 11522 

241 11522 

242 11522 

243 11522 

250 11522 

252 10499,  11522 

253 11522 

927 10499 

952 10499 

970 10499 

1511 10548 

1515 10548 

1552 11074 

1801 11479 

1802 11479 

1803 11479 

1804 11479 

1805 11479 

1814 11479 

1815 11479 

1816 11479 

1817 11479 

1832 11479 

1834 11479 

1835 11479 

1842 11479 

1844 11479 


1852 11479 

1853 11479 

1871 11479 

1872 11479 

Proposed  Rules: 

32 11074 

52 11074 

232 11074 

252 11074 

49  CFR 

1 10781 

194 r. 10347 

209 11618 

213 11618 

214 11618 

2f5 11618 

216 11618 

217 11618 

218 11618 

219 11618 

220 11618 

221 11618 

223 11618 

225 11618 

228 r 11618 

229 11618 

?30 11618 

231 11618 

232 11618 

233 11618 

234 11618 

235 11618 

236 11618 

240 11618 

377 11624 

Proposed  Rules: 

383 „._ 10180 

384 10180 

571 10355 

653 10183 

654 10183 

50  CFR 

21 10550 

38 11624 

600 10677 

622 10154,  10561.  11628 

648 11160,  11591 

660 10677 

679 10569.  11160,  11161. 

11167,  11629 

697 10154 

Proposed  Rules: 

17 10817 

222 11482 

226 11482,  11750,  11774 

227 11482,  11750,  11774, 

11798 

300 11401,  11649 

600 11402 

679 10583 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  March  10.  1998 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricuitural  Marketirtg 
Service 

Federal  Seed  Act: 
National  organic  program; 
establishment;  comments 
due  by  3-16-98;  published 
12-16-97 

Olives  grown  in  California; 

comments  due  by  3-19-98; 

published  2-17-98 
Peanuts,  domestically 

produced;  comments  due  by 

3-17-98;  published  1-16-98 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  insurance 
Corporation 

Crop  insurance  regulations: 
Nursery  crop;  1995  and 
prior  crop  years; 
comments  due  by  3-16- 
98;  published  1-29-98 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Nutrient  content  claims; 
"healthy"  definition; 
comments  due  by  3-16- 
98;  published  2-13-98 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Agricultural  commodities 
standards: 

Inspection  services;  use  of 
contractors;  meaning  of 
terms  and  who  may  be 
licensed;  comments  due 
by  3-16-98;  published  1- 
15-98 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Grants: 

Rural  business  opportunity 
program;  comments  due 


by  3-20-98;  published  2-3- 
98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Grants: 
Rural  business  opportunity 
program;  comments  due 
by  3-20-98;  published  2-3- 
98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Magnuson  Act  provisions — 
Essential  fish  habitat; 
comments  due  by  3-19- 
98;  published  2-20-98 
Northeastern  United  States 
fisheries — 

Hake;  comments  due  by 
3-17-98;  published  2-10- 
98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Futures  commission 
merchants  and  introducing 
brokers;  minimum  financial 
requirement  maintenance; 
comments  due  by  3-16- 
98;  published  1-14-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Gasoline  distribution 
facilities;  bulk  gasoline 
terminals  and  pipeline 
breakout  stations;  limited 
exclusion;  comments  due 
by  3-17-98;  published  1- 
16-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  3-20-98;  published 
2-18-98 
Clean  Air  Act: 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  3-16-98;  published 
2-12-98 
Pesticides;  tolerances  in  food, 
animal,  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  comments  due  by 
3-16-98;  published  1-14- 
98 

Diuron,  etc.;  comments  due 
by  3-16-98;  published  1- 
14-98 
Water  pollution;  effluent 

guidelines  for  point  source 

categories: 

Industrial  laundries; 
comments  due  by  3-19- 
98;  published  2-13-98 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Ftadk)  stations;  table  of 
assignments: 
Kentucky;  comments  due  by 

3-16-98;  published  1-28- 

98 
Washington;  comments  due 

by  3-16-98;  published  1- 

28-98 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 
system: 

Financial  disck>sure 
statements;  comments 
due  by  3-19-98;  published 
2-2-98 
FEDERAL  TRADE 
COMMISSION 
Adjudicatory  proceedings; 
rules  of  practk%: 
ClarificatkHi  and 
streamlining;  comments 
due  by  3-16-98;  published 
2-13-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Sodium  mono-  and  dimethyl 
naphthalene  sulfonates; 
comments  due  by  3-16- 
98;  published  2-12-98 
Food  for  human  consumption: 
Food  labeling — 
Hard  candies  and  breath 
mints;  reference  amount 
and  serving  size 
declaration;  comments 
due  by  3-16-98; 
published  12-30-97 
Nutrient  content  claims; 
"healthy"  definition; 
comments  due  by  3-16- 
98;  published  12-30-97 
Medical  devices: 
Gastroenterotogy-urology 
devices — 

Penile  rigidity  implants; 
reclassification; 
comments  due  by  3-16- 
98;  published  12-16-97 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  that  woukj  result 
in  lower  royalties  from 
Federal  leases; 
comments  due  by  3-16- 
98;  published  1-13-98 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 


Howell's  spectacular 
thelypody;  comments  due 
by  3-16-98;  putjiished  1- 
13-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Texas;  comments  due  by  3- 
16-98;  published  2-13-98 

NATIONAL  MEDIATION 
BOARD 

Freedom  of  Informaton  Act; 
implementation: 
Fee  schedule;  comments 

due  by  3-16-98;  pubUshed 

2-13-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Puget  Sound,  WA;  regulated 
navigatk>n  area; 
darifkation;  oomn'ients 
due  by  3-19-98;  published 
2-17-98 
Regattas  and  nurine  parades: 
City  of  Fort  Lauderdale 
Annual  Air  &  Sea  Show; 
comments  due  by  3-19- 
98;  published  2-17-98 
Miami  Super  Boat  Race; 
comments  due  by  3-19- 
98;  published  2-17-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Alexander  Schlek:her; 

comments  due  by  3-16- 

98;  pubhshed  2-12-98 
Boeing;  comments  due  by 

3-17-98;  published  1-16- 

98 
Bombardier:  comments  due 

by  3-19-98;  published  2- 

17-98 

Cessna;  comments  due  by 
3-16-98;  published  1-23- 
98 

Day-Ray  Products,  Inc.; 
comments  due  by  3-16- 
98;  published  2-19-98 

Diamond  Aircraft  Industries; 
comments  due  by  3-17- 
98;  pubNshed  2-11-98 

Diamond  Aircraft  Industries 
GmbH;  comments  due  by 
3-17-98;  published  2-13- 
98 

Fokker;  comments  due  by 
3-16-98;  published  2-12- 
98 

General  Electric  Aircraft 
Engines;  comments  due 
by  3-16-98;  published  1- 
13-98 
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Glaser-Oirks  Rugzeugbau 
GmbH;  comnnents  due  by 
3-19-98;  pubhshed  2-26- 
98 

SOCATA  Groupe 
Aerospatiale;  comments 
due  by  3-16-98;  published 
2-12-98 

Superior  Air  Parts.  Inc.; 
comments  due  by  3-20- 
98;  published  2-18-98 

Class  D  and  E  airspace; 
comments  due  by  3-20-98; 
pubtished  2-18-98 

Class  E  airspace;  comments 
due  by  3-20-98;  published 
2-18-98 

TRANSPORTATION 
DEPARTMENT 

MftUme  Administration 

Vessel  financing  assistance: 

Ot)ligation  guarantees;  Title 
XI  program;  putting 
customers  first;  comments 
due  by  3-19-98;  put>lished 
2-17-98 


TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Voluntary  specifications  and 
standards,  etc.;  periodic 
updates;  comments  due 
by  3-19-98;  published  2- 
17-98 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

National  banks: 
Municipal  securities  dealers; 
reporting  and 
recordkeeping 
requirements;  comments 
due  by  3-17-98;  published 
1-16-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Senrics 

Income  taxes: 
Investment  Income;  passive 
activity  income  and  k)ss 
rules  for  put)llciy  traded 
partnerships;  comments 
due  by  3-19-98;  published 
12-19-97 
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LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  ortline  at  http7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su— docs/. 
Some  laws  may  not  yet  be 
available. 


a  927/P.L  105-160 

National  Sea  Grant  College 
Program  Reauttiorization  Act 
of  1998  (Mar.  6.  1998;  112 
Stat.  21) 

Last  List  February  27,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  maH 
notification  service  for  newly 
eriacted  public  laws.  To 
subscribe,  setxl  E-mail  to 
Hstproc@etc.fM.gov  with  the 
text  message:  subscrilM 
PUBLAWS-L  (your  name) 

Note:  This  servwe  is  strKtIy 
for  E-mail  notification  of  new 
put>lic  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents    US 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Reqister  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http  //www  access 
gpo.gov/nara/index.html 


Superiatendent  of  Documents  Subscriptions  Order  Form 
I I    I  li»iS,  enter  my  subscriptiQn(s)  as  follows: 


Onlar  ProoaMing  Coda: 

*6216 


Charge  your  order. 
It's  Easy! 


r  —  ^ 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscription. 

I!;fJ»?lnJl°Hr^  ""^  ''  ^-^^ Z-  I°te"^^o"al  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I — I   Check  Payable  to  the  Superintendent  of  Documents 
I I   GPO  Deposit  Account 


(Street  address) 


I I   VISA  or  MasterCard  Account 


-D 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


\2J91 


(Purchase  Order  No.) 

YES  NO 
May  we  make  your  nameMdresavalabie  to  other  n^fen?     Fl   Fl 


Mail  To:  Superintendent  of  Documents 

FO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 

F«d«ral  Register 

-^^'W:;-;- 

The  FMeral  Register  is  published  daily  in 

subscribers  the  following  day  via  first 
dMS  maH.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Usi  of  CFR  Sections  Affected)  and  the 
Cumulative  f^ederal  Regieter  Index  are 
maNed  monthly. 

■if: 

Code  of  HBderal  Regulations 

The  Gods  of  F«dmtt  RaguMions. 
ooniprlsino  sppraHimaMy  200  votuntM 
and  iwlssd  tt  least  once  a  year  on  a 
quartsfly  basis,  is  publihwl  in  24x 
nicraSctis  formal  and  tits  curisnl 
yss^  volumss  sre  msiisd  to 

1 

Microfiche  Subscription  Prices: 

IMeral  Register: 

--•-■ 

r. 

One  year  $220.00 
Six  months:  $110.00 

i-    "^ 

Code  of  Bsderel  Regulations: 

Current  year  (as  issued):  $247.00 

.^■i 
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Superintendent  of  Documents  Subscription  Order  Fonn 

I 


Charg0  your  order. 
IfaEagyt 

D   YES,  enter  the  foUowingiiKlicated  subscriptions  in  24x  microfiche  format:         ml" ''^  "I?"  S2S!  «?"S2 

*  *^  Phone  your  orders  (202)  512-1800 

Fcdcry  Register  (NfFFR)  Q  One  year  at  $220  each        □  Six  months  at  $1 10 

Code  of  Federal  Regnlatfoos  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ .  Price  inchides 

regular  domestic  postage  and  handling  and  is  subject  to 
dumge.  Intematioiial  customers  please  add  25%.    j 


(ConfMBy  or  penooal  name) 

(Pleaie  type  or  print) 

(Additiaiial  addrcM/anentioa  line) 

(Street  adik««) 

1 

(Cil)^St«e.  Zip  code) 

(DsytiBe  pbone  induding  area  code) 

1 

Faff  fnvwcff  CBacfc  sas  I 

Q  CK)  not  make  my  name  available  to  other  mailers 


□  Check  payaUe  to  Siq)OTnteiidrat  of  Documents 

□  GPO  Deposit  Account        F   I    I    I    I    I  Tl  -  Q 
Q  VISA  Q  MasterCard  I    I    I    I    l(emiration) 
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(Purcfaaae  order  na) 


(Authorizing  signature)  i/s7 

Tkmmk  yarn  for  yomr  order! 
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Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
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To  connect  using  telnet, 
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modem  to  call  (202) 
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Order  Now! 


The  United  States  Government  Manual 
1997/1998  I 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 
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Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


*40  per  copy 
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□  YES,  please  send  me copies  of  The  United  States  Government  Manual  1997/98, 

S/N  069-000-00072-0  at  MO  (*50  foreign)  each.  I 

Total  cost  of  my  order  is  * .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 
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Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 
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This  section  of  the  FEDERAL  REGISTER 
contains  regidatory  documents  having  general 
appbcability  and  legal  effect,  most  of  which 
are  keyed  to  and  codiTied  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  booits  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  97-NM-190-AD;  Amendment 
39-10379;  AD  98-06-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Mystere-Falcon  50  Series 
Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Dassault  Model 
Mystere-Falcon  50  series  airplanes,  that 
requires  a  one-time  inspection  of  the 
clearances  aroimd  the  wiring  harnesses 
of  the  right-hand  electrical  cabinet,  and 
readjustment  of  the  clearances,  if 
necessary.  This  amendment  will  also 
require  installation  of  protective  strips 
on  the  wiring  harnesses  and  equipment 
supports.  This  amendment  is  prompted 
by  issuance  of  mandatory  continued 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  interference 
between  the  wiring  harnesses  and 
adjacent  equipment,  support  brackets, 
and  structural  elements,  which  could 
cause  an  electrical  short  circuit  resultiAg 
in  fire,  and  consequent  loss  of  electrical 
power  to  essential  flight  systems. 
DATES:  Effective  April  15, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  15. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Dassault  Falcon  Jet  Corporation, 
Teterboro  Airport,  P.O.  Box  2000.  South 


Hackensack.  New  Jersey  07606.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Und  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110;. 
fax  (425)  227-1149. 
SUPPLBMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Dassault  Model 
Mystere-Falcon  50  series  airplanes  was 
published  in  the  Federal  Register  on 
December  11, 1997  (62  FR  65230).  That 
action  proposed  to  require  a  one-time 
inspection  of  the  clearances  around  the 
wiring  harnesses  of  the  right-hand 
electrical  cabinet,  and  readjustment  of 
the  clearances,  if  necessary.  That  action 
also  proposed  to  require  installation  of 
protective  strips  on  the  wiring  harnesses 
and  equipment  supports. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  155  Dassault 
Model  Mystere-Falcon  50  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $355  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $110,825,  or  $715  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of- 


the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-06-01     DASSAULT  AVIATION: 

Amendment  39-10379.  Docket  97-NM- 
190-AD. 

Applicability:  All  Model  Mystere-Falcon  50 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sp)ecinc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  interference  between  the  wiring 
harnesses  and  adjacent  equipment,  support 
brackets,  and  structural  elements,  which 
could  cause  an  electrical  short  circuit 
resulting  in  fire,  and  consequent  loss  of 
electrical  p<^er  to  essential  flight  systems; 
accomplish  the  following: 

(a)  Within  6  months  or  300  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  accomplish  the  requirements  of 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD 
in  accordance  with  Dassault  Service  Bulletin 
F50-256  (F50-20-5),  Revision  1,  dated 
December  22, 1996. 

(1)  Perform  a  one-time  inspection  of  the 
clearances  between  the  wiring  harnesses  and 
the  adjacent  equipment,  support  brackets, 
and  structural  elements.  If  any  clearance  is 
outside  the  limits  specified  in  the  service 
bulletin,  prior  to  further  flight,  readjust  the 
clearances  in  accordance  with  the  service 
bulletin. 

(2)  Install  Teflon  protective  strips  on  the 
wiring  harnesses  in  the  vicinity  of  the 
equipment  supports. 

(3)  Install  rubber  protective  strips  to  the 
rear  edges  of  the  equipment  supports. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Dassault  Service  Bulletin  F50-256 
(F50-20-5).  Revision  1,  dated  December  22, 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Dassault  Falcon  Jet  Corporation, 
Teterboro  Aifport,  P.O.  Box  2000,  South 
Hackensack,  New  Jersey  07606.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-094- 
017(B)R1,  dated  December  18,  1996. 

(e)  This  amendment  becomes  effective  on 
April  15.  1998. 

Issued  in  Renton,  Washington,  on  March  3, 
1998. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  98-6022  Filed  3-10-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  B7-NM-277-AD;  Amendment 
3&-10380;  AD  98-06-02] 

RIN2120-AA64 

Airworthiness  Directives; 
Construcc  tones  Aeronauticas,  S.A. 
(CAS A)  Model  C-212  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  (ZASA  Model  C- 
212  series  airplanes,  that  requires  a  one- 
time inspection  to  detect  discrepancies 
of  the  spherical  bearing  of  the  aileron 
control  rod,  and  corrective  action,  if 
necessary;  and  installation  of  an 
improved  retainer  washer  in  the 
movable  joint  of  the  aileron  control  rod. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  the  movable 
joint  of  the  aileron  control  rod,  caused 
by  deterioration  of  the  hinges,  which 
could  result  in  reduced  controllability 
of  the  airplane. 
dates:  Effective  April  15, 1998. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  15, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  CASA 
Model  C-212  aeries  airplanes  was 
published  in  the  Federal  Register  on 
December  31, 1997  (62  FR  68237).  That 
action  proposed  to  require  a  one-time 
inspection  to  detect  discrepancies  of  the 
spherical  bearing  of  the  aileron  control 
rod,  and  corrective  action,  if  necessary; 
and  installation  of  an  improved  retainer 
washer  in  the  movable  joint  of  the 
aileron  control  rod. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  38  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$56  per  airplane.  Based  on  these  figures, 
the  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $13,528,  or 
$356  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
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that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relation^ip  l)etween  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sabjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pari  39)  as  foUows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13   [Amandacq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

98-06-02  Construcciones  Aeronaitficas, 
S.A.  (CASA):  Amendment  39-10380. 
Docket  97-NM-277-AD. 

Applicability:  Model  C-212  airplanes,  as 
listed  in  CASA  Service  Bulletin  SB-212-27- 
48.  dated  February  28, 1996;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  pro(>osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  movable  joint  of  the 
aileron  control  rod,  caused  by  deterioration 
of  the  hinges,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  100  flight  hours  after  the 
effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraphs  (a)(l]  and  (a)(2) 
of  this  AD  in  accordance  with  CASA  Service 
Bulletin  SB-212-27-48,  dated  February  28. 
1996. 

(1)  Perform  an  inspection  of  the  spherical 
bearings  of  the  aileron  control  rod  to  detect 
discrepancies.  If  any  discrepancy  is  found, 
prior  to  further  flight,  replace  the  whole 
teiminal.  And 

(2)  Install  an  improved  retainer  washer  in 
the  movable  joint  of  the  aileron  control  rod. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  CASA  Service  Bulletin  SB-212-27-48, 
dated  February  28, 1996.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.Q  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Construcciones 
AMonauticas,  S.A.,  Getafis,  Madrid,  Spain. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  05/96, 
dated  May  13, 1996. 

(e)  This  amendment  becomes  effective  on 
April  15, 1998. 


Issued  in  Renton,  Washington,  on  March  3. 
1998. 
Darrell  M.  Pedenon, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-6021  Filed  3-10-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dociwt  No.  97-CE-ei-AD;  Amendment  3»- 
10381;  AD  98-06-03] 

Rm2120-AA64 

Aimvorthiness  Directivas;  EXTRA 
Rugzaugbau  GmbH  Modal  EA-300 
Airplanes 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  EXTRA  Flugzeugbau 
GmbH  (EXTRA)  Model  EA-300 
airplanes.  This  AD  requires  removing 
the  elevator  mass  balance  assemblies 
and  replacing  them  with  reinforced 
elevator  mass  balance  ass«nblies  of 
improved  design.  This  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MdJM)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  sp>ecified  by  this  AD  are 
intended  to  prevent  damage  and 
possible  jamming  of  the  airplane's 
control  system,  which,  if  not  corrected, 
could  cause  loss  of  control  of  the 
airplane. 

DATES:  Effective  April  24, 1998. 

The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  24, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Extra  Flugzeugbau,  GmbH,  Schwarze 
Heide  21,  46569  Hunxe,  Germany, 
telephone;  49-2358-9137-0;  facsimile; 
49-2858-9137-30.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention;  Rules  Docket  No.  97-CE-81- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
M.  Schlet^Mum,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 


UMI 


I  I 

11822         Federal  Register / Vol.  63,  No.  47 /Wednesday,  March  11,  1998 /Rules  and  Regulations 


Certification  Service,  1201  Walnut,  suite 
900.  Kansas  City,  Missouri  64106, 
telephone:  (816)  426-6932;  facsimile: 
(816) 426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  EXTRA  Model  EA-300 
airplanes  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  December  31, 
1997  (62  FR  68239).  The  NPRM 
proposed  to  require  removing  each 
elevator  mass  balance  assembly,  and 
replacing  each  elevator  mass  balance 
assembly  with  a  reinforced  elevator 
mass  balance  assembly  of  improved 
design  (part  number  (P/N)  PC-33202.1B 
or  an  FAA-approved  part  number). 
AccompUshment  of  the  proposed  action 
as  specified  in  the  NPRM  would  be  in 
accordance  with  EXTRA  EA-300, 
Elevator  Mass  Balance,  Service  Bulletin 
No.  300-1-92.  Issue  A,  dated  March  27, 
1992. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  ^e  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  20  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
3  workhours  p>er  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $100  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $5,600  or  $280  per 
airplane. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  hgpife  a  significant  economic 
impact,  poEitive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  SQ^AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritj:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

M-06-03    Extra  Flugzeugbau  GNfBH: 

Amendment  39-10381;  Docket  No.  97- 
CE-ai-AD. 

Applicability:  Model  EA-300  airplanes 
(serial  numbers  Vl,  and  001  through  034), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has 'not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  50 
hours  time-in-s«rvice  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  possible  jamming  of  the 
airplane's  control  system,  which,  if  not 
corrected,  could  cause  loss  of  control  of  the 
airplane,  accomplish  the  following: 

(a)  Replace  the  elevator  mass  balance 
assemblies  with  new  reinforced  elevator 
mass  balance  assemblies  (part  niunber  (P/N) 
PC-33202.1B  or  an  FAA-approved  equivalent 
part  number),  ia  accordance  with  the 
Instructions  section  of  the  EXTRA  EA-300, 
Elevator  Mass  Balance,  Service  Bulletin  No. 
300-1-92,  Issue  A,  dated  March  27, 1992. 

(b)  Special  fl^t  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  EXTRA  EA-300,  Elevator  Mass 
Balance,  Service  Bulletin  No.  300-1-92, 
Issue  A,  dated  March  27, 1992,  should  be 
directed  to  Extra  Flugzeugbau,  GmbH, 
Schwarze  Heide  21, 46569  Hiinxe,  Germany. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri. 

(e)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  EXTRA 
EA-300,  Elevator  Mass  Balance,  Service 
Bulletin  No.  300-1-92,  Issue  A,  dated  March 
27, 1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Extra  Flugzeugbau,  GmbH,  Schwarze 
Heide  21, 46569  Hunxe,  Germany.  Copies 
may  be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  92-199  Extra,  dated  April  13, 
1992. 

(f)  This  amendment  (39-10381)  becomes 
effective  on  April  24, 1998. 


Federal  Regi«tar/Vol.  63.  No.  47 /Wednesday,  March  11,  1998/Rule8  and  Regulations  11823 


Issued  in  Kansas  Qty,  Missouri,  on  March 

James  E.  Jacknm, 

AcUng  h4anagBT,  Small  Airplane  DirectomtB, 
Aixcraft  Certification  Service. 
(FR  Doa  98-6019  Filed  3-10-98:  8:45  am] 
f  oooc  4ti»-ia-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administation 
14CFRPart39 

[DoefcM  Na  96-CE-18^AO;  Aimndmwit  30- 
10382;  AO96-0ft-«q 

RIN2120-AAM 

Airworlhinees  DIrectivee;  Induatrie 
Aeronautiche  e  Meccaniche  Model 
Piaggio  P-180  Alrplanee 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Industrie  Aeronautiche  e 
Meccaniche  (I.A.M.)  Model  Piaggio  P- 
180  airplanes  that  are  equipped  with  a 
Rockwell  Collins  APS-65  autopilot 
system  that  incorporates  an  Arc-65A 
autopilot  computer.  This  AD  requires 
incorporating  airplane  flight  manual 
(AFM)  and  pilot's  operating  handbook 
(POH)  supplements  that  include  revised 
autopilot  emergency  disengagement 
procedures.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Italy.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  pilot  difficulty  in 
disengaging  the  autopilot  during  flight, 
which  could  result  in  the  pilot's  lack  of 
proper  attention  to  critical  flight  tasks 
due  to  the  increased  pilot  workload 
with  possible  consequent  loss  of 
airpldne  controllability. 

DATES:  Effective  April  2, 1998. 

Ck>mments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  11, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  98-CE-18-AD, 
Room  1558, 601  E.  12th  Street,  Kansas 
Qty,  Missouri  64106. 

Service  information  that  relates  to  this 
AD,  including  the  AFM/POH 
supplements,  may  be  obtained  from 
I.A.M  Rinaldo  Piaggio  S.p.A.,  Via 
Cibrario,  4  16154  Genoa.  Italy.  This 
information  may  also  be  examined  at 


the  Federal  Aviation  Administration 
(FAA),  Cmtral  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  g8-CE-18-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty.  Missouri 
64106. 

R}R  FURTHB«  INFORMATION  CONTACT:  Mr. 
David  O.  Keenan,  Project  Officer,  FAA, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  Qty,  Missouri  64106: 
telephone:  (816)  426-6934;  bcsimile: 
(816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

The  Registro  Aeronautico  Italiano 
(R.A.I.),  which  is  the  airworthiness 
authority  for  Italy,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  I.A.M.  Model  Piaggio  P-180 
airplanes  that  are  equipped  with  a 
Rockwell  Collins  APS-65  autopilot 
system  that  incorporates  an  APC-65A 
autopilot  computer.  The  RA.L  reports 
two  cases  of  flight  crews  having 
difficulty  disengaging  the  autopilot 
during  flight. 

This  condition,  if  not  corrected  in  a 
timely  manner,  could  resiilt  in  the 
pilot's  lack  of  proper  attention  to  critical 
flight  tasks  due  to  the  increased  pilot 
workload  with  possible  consequent  loss 
of  airplane  controllability. 

Relevant  Service  Information 

I.A.M  has  issued  Piaggio  Alert 
Service  Bulletin  ASB-80-0100,  dated 
September  25, 1997,  which  specifies  the 
following  AFM  and  POH  supplements 
that  include  revised  autopilot 
emergency  disengagement  procedures: 
— Section  9  Supplement  1,  Report  6591. 

5  of  30,  Page  9-7,  Reissued:  June  19, 
1992; 

— Section  9  Supplement  1,  Report  6591, 

6  of  30,  Page  9-8,  Reissued:  June  19. 
1992; 

— Section  9  Supplement  1,  Report  6591, 

7  of  30,  Page  9-9,  Reissued:  Jime  19, 
1992: 

— Section  9  Supplement  1,  Report  6591, 

8  of  30,  Page  9-10,  Reissued:  June  19, 
1992; 

—Section  9  Supplement  1,  Report  6591, 

9  of  30,  Page  9-11,  Reissued:  June  19, 
1992;  and 

—Section  9  Supplement  1,  Report  6591, 

10  of  30,  Page  9-12,  Reissued:  Jime 
19. 1992. 

The  R.A.I.  classified  this  service 
bulletin  as  mandatory  and  issued  Italian 
AD  No.  97-290,  dated  October  21. 1997. 
in  order  to  assure  th9  continued 
airworthiness  of  these  airplanes  in  Italy. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  Italy  and  is  type  certificated  for 


operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  R.A.L  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  finriing« 
of  the  R.A.I.;  reviewed  all  available 
information,  including  the  AFM/POH 
supplements  previously  referenced:  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisioiia  of  This 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  LA.M  Model  Piaggio 
P-180  airplanes  of  the  same  type  design 
that  are  registered  for  operation  in  the 
United  States  and  are  equipped  with  a 
Rockwell  Collins  APS-65  autopilot 
system  that  incorporates  an  Arc-65A 
autopilot  computer,  the  FAA  is  issuing 
an  AD.  This  AD  requires  incorporating 
the  AFM  and  POH  supplements 
previously  referenced  that  include 
revised  autopilot  emergency 
disengagement  procedures. 

Compliance  Time  of  This  AD 

Although  difficulty  fcH-  the  flight  crew 
to  disengage  the  autopilot  is  cmly  a 
safety  problem  while  the  airplane  is  in 
flight,  this  imsafe  condition  is  not  a 
result  of  the  number  of  times  the 
airplane  is  operated.  The  chance  of  this 
situation  occurring  is  the  same  for  an 
airplane  with  10  houn  time-in-service 
(TIS)  as  it  is  for  an  airplane  with  5,000 
houn  TIS.  In  addition,  the  utilization  of 
the  affected  airplanes  varies  from 
operator  to  operator.  Some  operators 
may  utiUze  the  affected  airplanes  in 
excess  of  200  hours  TIS  in  a  month, 
whife  others  may  only  log  20  hours  TIS 
or  less  in  a  month.  Based  on  the  above 
information,  the  FAA  has  determined 
that  the  compliance  time  of  this  AD 
shotild  be  presented  in  both  calendar 
time  and  hours  TIS  (with  the  prevalent 
one  being  that  which  occun  first)  in 
order  to  assure  that  the  unsafe  condition 
is  addressed  on  all  of  the  affected 
airplanes  in  a  reasonable  time  period. 

DeterminatioD  of  the  EffsctiTe  Data  of 
the  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  fw  mAlcing  this  amendment 
efiisctive  in  less  than  30  days. 
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Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Connmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 


(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

9(M)6-05    ladustrie  Aeronautiche  E 
Meccaniche:  Amendment  39-10382; 
Docket  No.  98-CE-18-AD. 

Applicability:  Model  Piaggio  P-180 
airplanes,  all  serial  numbers;  certiHcated  in 
any  category,  that  are  equipped  with  a 
Rockwell  Collins  APS-65  autopilot  system 
that  incorporates  an  APC-65A  autopilot 
computer. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  ihould  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  10 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD  or  within  the  next  30 
calendar  days  after  the  effective  date  of  this 
AD.  whichever  occurs  first,  unless  already 
accomplished. 

To  prevent  pilot  difticulty  in  disengaging 
the  autopilot  during  flight,  which  could 
result  in  the  pilot's  lack  of  proper  attention 
to  critical  flight  tasks  due  to  the  increased 
pilot  workload  with  possible  consequent  loss 


of  airplane  controllability,  accomplish  the 
following: 

(a)  Incorporate  the  following  airplane  flight 
manual  (AFM)  and  pilot's  operating 
handbook  (POH)  supplements  that  include 
revised  autopilot  emergency  disengagement 
procedures: 

— Section  9  Supplement  1,  Report  6591,  5  of 

30,  Page  9-7,  Reissued:  June  19, 1992; 
—Section  9  Supplement  1,  Report  6591,  6  of 

30,  Page  9-8,  Reissued:  June  19, 1992; 
—Section  9  Supplement  1,  Report  6591,  7  of 

30,  Page  9-9,  Reissued:  ]\me  19, 1992; 
— Section  9  Supplement  1,  Report  6591,  8  of 

30,  Page  9-10,  Reissued:  June  19, 1992; 
— Section  9  Supplement  1,  Report  6591,  9  of 

30,  Page  9-11,  Reissued:  June  19, 1992;  and 
—Section  9  Supplement  1,  Report  6591, 10 

of  30,  Page  9-12,  Reissued:  June  19, 1992. 

Note  2:  The  actions  required  by  this  AD  are 
also  referenced  in  Piaggio  Alert  Service 
Bulletin  ASB-8(M)100,  dated  September  25, 
1997. 

(b)  Amending  the  AFM  and  POH,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  fli^t  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  tnen  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &t)m  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  the  service  information  or  the  AFM 
and  POH  supplements  referenced  in  this  AD 
should  be  directed  to  I.A.M.  Rinaldo  Piaggio 
S.p.A.,  Via  Cibrario,  4  16154  Genoa,  Italy. 
This  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  No.  97-290,  dated  October  21, 
1997. 

(f)  This  amendment  (39-10382)  becomes 
effective  on  April  2, 1998. 

Issued  in  Kansas  City,  Missouri,  on  March 
4, 1998. 
James  E.  Jackson, 

Acting  Manageii  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  98-6199  Filed  3-10-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  19. 101. 146.  and  161 
[T-D.  98-221 
RIN 151S-AC02 

Qenerai  Enforcement  Provisions; 
Removal  of  Agency  Management 
Regulations 

agency:  Customs  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  revises  the 
Customs  Regulations  by:  removing 
several  general  enforcement  provisions 
relating  to  Customs  management  that  do 
not  serve  to  inform  the  public  of  any 
requirements:  relocating  a  general 
enforcement  provision  concerning 
Customs  supervision  from  one  part  of 
the  regulations  to  a  different  part  of  the 
Customs  Regulations,  and  consolidating 
certain  other  general  enforcement 
provisions.  These  amendments  are 
made  as  part  of  Customs  continuing 
effort  to  ensure  that  its  regulations  are 
informative,  clear,  and  necessary. 
EFFECTIVE  DATE:  March  11. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  M.  Singer  or  Gregory  R  Vilders, 
OfGce  of  Regulations  and  Rulings,  (202) 
927-2340. 
SUPPLBMENTARY  INFORMATION: 

Background 

As  part  of  Customs'  continuing  effort 
to  ensure  that  its  regulations  are 
informative,  clear,  and  up-to-date. 
Customs  has  decided  to  remove, 
relocate,  or  consolidate  several  general 
enforcement  regulations  in  part  161  of 
the  Customs  Regulations  (19  CFR  part 
161). 

The  regulations  being  removed  do  not 
impose  any  obligations  on  the  public, 
but  concern  matters  related  to  agency 
procedure  and  practice.  The  regulations 
being  removed  are  the  following:  (1) 
§  161.3,  which  concerns  the  actions  that 
must  be  taken  by  a  port  director  or 
special  agent  in  charge  when  there  is  a 
customs  law  violation  requiring  legal 
proceedings;  and  (2)  §  161.4,  which 
concerns  the  responsibility  of  the 
agency  to  refer  to  the  U.S.  Attorney's 
Office  a  determination  that  a  Customs 
ofBcer  or  empdoyee  was  bribed  or 
offered  a  bribe. 

Four  regulations  dealing  with 
compensation  for  informant  information 
concerning  fraud  are  consolidated  into 
two  to  more  clearly  inform  the  public  of 
who  may  file  a  claim  for  compensation 
and  how  the  claim  is  processed,  since 
Customs'  reorganization  in  1995. 


Accordingly,  §  161.11,  which  authorizes 
the  Secretary  of  the  Treasury  to  pay  an 
award  to  certain  persons  who  either 
detect  and  seize  any  vessel,  vehicle, 
merchandise,  or  baggage  subject  to 
seizure  and  forfeiture  and  reports  the 
same  to  a  Customs  officer  or  otherwise 
furnish  original  information  concerning 
a  fraud  (wrpetrated  upon  Customs  if 
there  is  a  net  recovery  from  the  fraud, 
is  consolidated  with  §  161.12,  which 
provides  that  employees  or  officers  of 
the  United  States  receiving  any  portion 
of  such  informant  compensation  are 
subject  to  criminal  prosecution,  and 
§  161.13,  which  provides  that  claims  for 
compensation  are  administratively 
limited  and  cannot  exceed  the  statutory 
ceiling,  is  consolidated  with  §  161.16, 
which  concerns  the  filing  of  claims  for 
informant  compensation. 

Section  161.1,  which  pertains  to 
Customs'  general  supervision  authority, 
more  properly  belongs  in  the  general 
provisions  of  the  Customs  Regulations 
at  Part  101.  Accordingly,  this  regulatory 
provision  is  being  relocated  to  Part  101, 
where  it  is  designated  as  paragraph  (c) 
to  §  101.2,  and  the  text  is  revised  for 
clarity. 

Section  161.0  is  revised  to  account  for 
these  changes  and  conforming 
referencing  changes  are  made  to 
provisions  at  §§  19.4, 19.29, 19.38(a), 
and  146.3(b). 

Inapplicability  of  Public  Notice  and 
Comment  Requirements,  the  Regulatory 
Flexibility  Act,  and  Executive  drder 
12866 

The  amendments  to  19  CFR  161.1, 
161.3,  and  161.4  pertain  solely  to 
matters  relating  to  rules  of  agency 
procedure  and  practice.  Therefore, 
pursuant  to  5  U.S.C.  553(a)(2),  notice 
and  public  procedure  thereon  are 
inapplicable.  The  agency  for  good  cause 
finds  notice  and  public  procedure  for 
the  amendments  to  19  CFR  161.11, 
161.12, 161.13,  and  161.16  are 
unnecessary  because  there  has  been  no 
substantive  change  in  the  regulations. 
Since  this  document  is  not  subject  to  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  document  does  not  meet 
the  criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

List  of  Subjects 

19  CFR  Part  19 

Customs  duties  and  inspection, 
Exports,  Freight,  Imports,  Licensing, 
Reporting  and  recordkeeping 
requirements.  Warehouses. 


19  CFR  Part  101 

Customs  duties  and  inspection. 
Customs  ports  of  entry.  Exports,  Foreign 
trade  statistics.  Imports,  Organization 
and  functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements.  Seals  and  Insignia, 
Shipments. 

19  CFR  Pcni  146 

Customs  duties  and  inspection.  Entry, 
Exports,  Foreign  trade  zones.  Imports, 
Penalties,  Reporting  and  recordluBeping 
requirements. 

19  CFR  Part  161 

Customs  duties  and  inspection. 
Exports,  Im{K>rts,  Law  enforcement. 

Amendments  to  the  Regnlati(»s 

For  the  reasons  stated  above,  parts  19, 
101, 146,  and  161  of  the  Customs 
Regulations  (19  CFR  parts  19, 101, 146, 
and  161)  are  amended  as  set  forth 
below: 

PART  19— CUSTOMS  WAREHOUSES. 
CONTAINER  STATK>NS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  authority  citation  for 
part  19  continues  to  read  as  follows: 

Autbority:  5  U.S.C  301;  19  U.S.C  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1624. 


If  19-4. 19-29  and  19.38    [Amended] 

2.  Sections  19.4, 19.29,  and  19.38(a) 
are  amended  by  removing  the  reference 
to  "§  161.1"  and  adding  in  its  place 
"§  101.2(c)". 

PART  101— GENERAL  PROVISIONS 

1.  The  general  authority  citation  for 
part  101  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.S.C  2.  66. 
1202  (General  Note  20,  Hannonized  Tariff 
Schedule  of  the  United  States),  1623, 1624, 
1646a. 


2.  Section  101.2  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  1 01 .2    Authority  of  Customs  ofllcsrs. 

•        •        •        •        • 

(c)  Customs  su[>errision.  Whenever 
anything  is  required  by  the  regulations 
in  this  chapter  or  by  any  provision  of 
the  customs  or  navigation  laws  to  be 
done  or  maintained  under  the 
supervision  of  Customs  officers,  such 
supervision  shall  be  carried  out  as 
prescribed  in  the  regulations  of  this 
chapter  or  by  instructions  fitim  the 
Secretary  of  the  Treasury  or  the 
Commissioner  of  Customs  in  particular 
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cases.  In  the  absence  of  a  governing 
regulation  or  instruction,  supervision 
shall  be  direct  and  continuous  or  by 
such  occasional  verification  as  the 
principal  Customs  Held  ofBcer  shall 
direct  if  such  officer  shall  determine 
that  less  intensive  supervision  will 
ensure  proper  enforcement  of  the  law 
and  protection  of  the  revenue.  Nothing 
in  this  section  shall  be  deemed  to 
warrant  any  failure  to  direct  and  furnish 
required  supervision  or  to  excuse  any 
failure  of  a  party  in  interest  to  comply 
with  prescribed  procedures  for 
obtaining  any  required  supervision. 

PART  146— FOREIGN  TRADE  ZONES 

1.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  81a-81u,  1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623, 1624. 

§146.3    [Amended] 

2.  Section  146.3(b)  is  amended  by 
removing  the  reference  to  "§  161.1"  and 
adding  in  its  place  "§  101.2(c)". 

PART  161— GENERAL  ENFORCEMENT 
PROVISIONS 

1.  The  general  authority  citation  for 
Part  161  is  revised  to  read  as  follows: 

Autiiority:  5  U.S.C.  301;  19  U.S.C.  66, 
1600. 1619. 1624. 

***** 

2.  Section  161.0  is  revised  to  read  as 
follows: 

$161.0    Scope. 

This  part  provides  general 
information  concerning  Customs 
enforcement  of  certain  import  and 
export  laws  administered  by  other 
federal  agencies,  the  filing  of  offers  in 
compromise  of  government  claims,  the 
eligibility  of  individuals  for  informant 
compensation,  and  the  filing  of  claims 
for  informant  compensation. 

H  161.1, 161.3, 161.4, 161.11,  and  161.13 
[Removed] 

3.  Sections  161.1,  l6l.3. 161.4, 
161.11,  and  161.13  are  removed. 

4.  Section  161.12  is  revised  to  read  as 
follows: 

$161.12    Eligibility  for  compensation. 

In  accordance  with  section  619.  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1619),  any  person  not  an  employee  or 
officer  of  the  United  States  who  either 
furnishes  original  information 
concerning  any  fraud  upon  the  customs 
revenue  or  any  violation,  perpetrated  or 
contemplated,  of  the  customs  or 
navigation  laws  or  any  other  laws 
administered  or  enforced  by  Customs,  or 
detects  and  seizes  any  item  subject  to 


seizure  and  forfeiture  under  the  customs 
or  navigationlaws  or  other  laws 
enforced  by  Customs  and  reports  the 
same  to  a  Customs  officer,  may  file  a 
claim  for  compensation,  provided  there 
is  a  net  amount  recovered  from  such 
detection  and  seizure  or  such 
information,  unless  other  laws  specify 
different  procedures.  Any  employee  or 
officer  of  the  United  States  who 
receives,  accepts,  or  contracts  for  any 
portion  of  such  compensation,  either 
directly  or  indirectly,  is  subject  to 
criminal  prosecution  and  civil  liability 
as  provided  by  19  U.S.C.  1620. 

5.  Section  161.16  is  revised  to  read  as 
follows: 

§161.16    Fling  a  Claim  for  Informant 
compensation. 

(a)  Limitations  on  claims.  Pursuant  to 
19  U.S.C.  1619,  an  informant  may  be 
paid  up  to  twenty-five  percent  of  the  net 
recovery  to  the  government  from  duties 
withheld;  from  any  fine  (civil  or 
criminal),  forfeited  bail  bond,  penalty, 
or  forfeiture  incurred;  or,  if  the 
forfeiture  is  remitted,  from  the  monetary 
penalty  recovered  for  remission  of  the 
forfeiture.  The  amount  of  the  award 
paid  to  informants  shall  not  exceed 
$250,000  for  any  one  case,  regardless  of 
the  number  of  recoveries  that  result 
from  the  information  furnished; 
however,  no  claim  of  less  than  $100  will 
be  paid. 

(b)  Filing  of  claim.  A  claim  shall  be 
filed,  in  duplicate,  on  Customs  Form 
4623  with  the  Special  Agent  in  Charge, 
who  shall  make  a  recommendation  on 
the  form  as  to  approval  and  the  amount 
of  the  award.  The  Special  Agent  in 
Charge  shall  forward  the  form  to  the 
port  director,  who  shall  make  a 
recommendation  on  the  form  as  to 
approval  and  the  amount  of  the  award. 
The  port  director  shall  forward  the  form 
to  Customs  Headquarters  for  action.  If 
for  any  reason  a  claim  has  not  been 
transmitted  by  the  port  director,  the 
claimant  may  apply  directly  to  Customs 
Headquarters. 

Samuel  H.  Banks. 

Acting  Commissioner  of  Customs. 

Approved:  February  17, 1998. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  98-6182  Filed  3-10-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Aloohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-395  Re:  Notice  Na  851] 

RIN  1512-AA07' 

Texas  Davis  Mountains  Viticultural 
Area  (97-105) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

SUMHMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
establishing  a  viticultural  area  located 
in  Jeff  Davis  County.  Texas,  to  be  known 
as  "Texas  Davis  Mountains."  The 
petition  for  this  viticultural  area  was 
filed  by  Maymie  Nelda  Weisbach  of 
Blue  Mountain  Vineyard,  Inc.  ATF 
believes  that  the  establishment  of 
viticultiu-al  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  allows  wineries  to 
designate  the  specific  areas  where  the 
grapes  used  to  make  the  wine  were 
grown  and  enables  consumers  to  better 
identify  the  wines  they  purchase. 

EFFECTIVE  DKTB:  May  11,  1998. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Marjorie  D.  Ruhf,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226  (2Q2-927- 
8230). 
SUPPLEMENTARY  INFORIMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2, 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providiag  for  the  Hsting  of 
approved  American  viticultural  areas. 
Section  4.25a(e)(l),  title  27,  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25aie)[2]  outlines  the 
procedtu^  for  proposing  an  American 
viticultural  area.  Any  interested  person 
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may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
b^sed  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from 
Maymie  Nelda  Weisbach,  of  Blue 
Mountain  Vineyard,  Inc.,  proposing  to 
establish  a  viticultural  area  in  Jeff  Davis 
County,  Texas,  to  be  knovm  as  "Texas 
Davis  Mountains."  The  viticultural  area 
is  located  in  the  Trans-Pecos  region  of 
west  Texas.  The  entire  area  contains 
approximately  270,000  acres.  The 
petitioner  stated  that  approximately  40 
acres  are  planted  to  vineyards,  and  that 
Blue  Mountain  Vineyard  is  the  only 
commercial  grower  currently  active 
within  the  proposed  viticultural  area. 

Notice  of  Proposed  Rulemaking 

In  response  to  this  petition,  ATF 
published  a  notice  of  proposed 
rulemaking.  Notice  No.  851,  in  the 
Federal  Register  on  May  6. 1997  [62  FR 
24622],  proposing  the  establishment  of 
the  Davis  Mountains  viticultural  area. 
The  notice  requested  comments  from 
interested  persons  by  July  7, 1997. 

Comments  on  Notice  of  Proposed 
Rulemaking 

ATF  received  five  letters  of  comment 
in  response  to  Notice  No.  851.  The 
petitioner  wrote  to  give  additional 
information  about  growers  in  the  area. 
The  Honorable  Peggy  Robertson,  County 
Judge  of  Jeff  Davis  County,  Texas,  wrote 
to  express  support  for  the  establishment 
of  the  viticultural  area.  Dr.  Charles  O. 
McKinney,  Director  of  Research  for  the 
University  of  Texas  System,  wrote  to 
support  the  establishment  of  the  Davis 
Mountains  area  and  comment  on  the 
boundaries.  James  D.  Voorhees,  Esq.,  of 
Davis,  Graham  &  Stubbs,  LLP,  Attorneys 
at  Law,  wrote  to  express  support  for 


establishment  of  the  area  and 
commented  on  the  proposed  name. 
George  Ray  McEachem,  Professor  and 
Extension  Horticulturist  at  the  Texas 
A&M  University  System's  Texas 
Agricultural  Extension  Service,  wrote  to 
support  the  designation  of  the  area  as 
"Texas  Davis  Mountains."  The 
comments  on  specific  proposals  will  be 
discussed  in  the  supplementary 
information  covering  such  proposals. 

Evidence  of  Name 

The  petitioner  provided  evidence  that 
the  name  "Davis  Mountains"  is  locally 
known  as  referring  to  the  area  specified 
in  the  petition,  and  suggested  that  the 
area  be  designated  as  "Texas  Davis 
Mountains"  to  aid  in  national 
recognition  of  the  area.  She  noted  that, 
outside  of  the  State  of  Texas,  the  name 
Davis  Mountains  may  not  be  well 
known.  Evidence  supporting  the  use  of 
the  name  "Davis  Mountains"  includes: 

(a)  The  name  "Davis  Mountains"  is 
used  to  describe  the  northern  portion  of 
the  viticultural  area  on  a  U.S.G.S.  map 
submitted  with  the  petition  (Mount 
Livermore.  Texas — Chihuahua).  There  is 
a  park  named  "Davis  Mountain  State 
Park"  in  the  southeastern  portion  of  the 
viticultural  area. 

(b)  The  1952  edition  of  The  Handbook 
of  Texas,  published  by  the  Texas  State 
Historical  Association,  describes  the 
Davis  Mountains.  The  location  and 
other  features  described  in  this  entry  are 
consistent  with  the  petition. 

(c)  The  1968  edition  of  Texas  Today, 
a  book  in  the  Harlow  State  Geography 
Series,  from  the  Harlow  Publishing 
Corporation,  describes  the  Davis 
Mountains  as  the  most  extensive  and 
among  the  highest  of  the  Texas 
mountain  groups. 

(d)  Finally,  the  Champion  Map  of  ' 
Texas,  and  the  Exxon  Travel  Club  Map 
of  the  United  States,  both  identify  the 
Davis  Mountains  by  name. 

After  reviewing  available  resources 
and  finding  no  references  to  any  other 
"Davis  Mountains,"  ATF  used  the  name 
"Davis  Mountains"  unmodified  by  the 
word  "Texas"  in  the  notice;  however, 
ATF  also  solicited  comments  on  the 
need  for  the  additional  designation  of 
"Texas"  for  the  proposed  viticultural 
area.  ATF  proposed  using  the  name 
"Davis  Mountains"  (as  opposed  to 
"Texas  Davis  Mountains")  based  upon 
national  recognition  of  the  name  "Davis 
Mountains"  as  an  area  in  Texas,  known 
both  as  the  site  of  the  McDonald 
Observatory  and  as  a  tourist  destination 
for  its  history,  scenery  and  wildlife.  In 
response  to  this  request  for  comments 
on  the  name  of  this  proposed 
viticultural  area,  James  D.  Voorhees, 


Esq.,  of  Davis,  Graham  &  Stubbs,  LLP, 
Attorneys  at  Law,  wrote: 

*   *   *  there  may  be  a  wine-growing  area  in 
one  of  the  midwestem  states  which  is  not  yet 
designated  as  a  viticultural  area,  but  which 
is  known  locally  as  "Davis  Mountains". 
*  *  *  this  would  support  the  designation  of 
the  viticultural  area  sought  by  Mrs.  Weistwch 
as  "Texas  Davis  Mountains." 

In  order  to  avoid  possible  consumer 
confusion,  ATF  is  adopting  the  name 
"Texas  Davis  Mountains"  in  this  final 
rule.  ATF  believes  it  is  better  to  allow 
this  viticultural  area  to  bear  a 
distinguishing  name  from  its  inception 
rather  than  revise  the  name  later  after 
the  establishment  of  another  area  with 
a  similar  name. 

Evidence  of  Boundaries 

The  petitioner  chose  highways  to 
mark  the  boundary  of  the  viticultural 
area  because  these  highways  parallel 
geographic  features  such  as  canyons, 
creeks  and  escarpments,  which 
represent  natural  boundaries  between 
the  mountains  and  the  surrounding 
desert  and  define  the  area.  In  support  of 
this  approach,  she  provided  a  copy  of 
"Texas,"  the  Houston  Chronicle 
Magazine,  for  June  2,  1996.  The  cover 
story  was  "High  Mountain  Vistas — 
Driving  the  73-mile  Loop  Around  the 
Davis  Mountains."  In  a  map  associated 
with  the  article,  the  routes  used  for  the 
driving  tour  are  the  same  as  those 
selected  by  the  petitioner,  except  the 
northern  boundary.  The  driving  tour 
recommendation  followed  a  route  to  the 
north  of  the  proposed  northern 
boundary,  which  the  petitioner  drew 
using  other  features.  Dr.  Charles  O. 
McKinney,  Director  of  Research  for  the 
University  of  Texas  System,  also  noted 
in  his  comment  that  the  area  knowTi  as 
Davis  Mountains  extends  more  to  the 
north  than  indicated  by  the  boundaries, 
but  made  no  specific  suggestion  for 
amendment  of  the  northern  boundary. 
No  change  was  made  to  the  northern 
boundary  as  a  result  of  this  comment. 

During  the  comment  period,  the 
petitioner  wrote  to  say  that  she  had 
learned  about  two  additional  growers, 
one  of  them  within  the  proposed 
boundary  (in  the  Davis  Moimtain  Resort 
area),  and  another  just  outside  the 
boundary  at  the  southeast  comer  of  the 
proposed  area.  She  asked  that  the  border 
be  redrawn  to  include  the  vineyard  just 
outside  the  proposed  boundary  and 
noted  "the  same  grape  growing 
conditions  would  prevail"  in  that 
nearby  area.  Dr.  McKinney  also  noted 
his  support  for  expanding  the 
viticultural  area  to  include  the  vineyard 
to  the  southeast,  saying  the  "grapes  from 
this  vineyard  are  very  similar  in  quality 
and  growing  characteristics  as  vineyards 
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located  a  few  miles  away,  but  within  the 
proposed  viticultural  area."  ATF  is 
adopting  this  proposed  change  and 
amending  the  boundary  to  include  the 
additional  vineyard.  With  the  addition 
of  these  two  vineyards,  the  viticultural 
area  has  three  growers  and 
approximately  50  acres  planted  to 
grapes. 

Geographical  Features 

The  viticultural  area  is  described  in 
Great  Texas  Getaways,  copyright  1992, 
by  Ann  Ruff,  as  follows: 

No  matter  which  way  you  drive  into  the 
Davis  Mountains  you  will  have  to  foce  the 
barren  terrain  without  the  taste  of  cool  water. 
But  when  you  reach  this  wonderful  oasis, 
those  long,  dreary  miles  are  more  than  worth 
the  reward.  Here  the  days  are  fresh  and  cool, 
the  nights  brisk,  and  the  scenery  bntastic. 

The  viticultural  area  is 
distinguishable  from  surrounding  areas 
primarily  by  its  altitude,  which 
contributes  to  the  geographic  and 
climatic  features  whidi  provide  for 
excellent  ^pe-growing. 

The  petitioner  provioed  the  following 
evidence  of  the  viticultural  area's 
distinctive  character: 

Topography 

The  U.S.G.S.  topographic  maps  used 
to  define  the  viticultural  area  show  a 
mountainous  area  varying  in  elevation 
&om  4,500  to  8,300  feet,  surrounded  by 
flatter  terrain.  The  petitioner  adds  that 
these  mountains  are  the  second-highest 
range  in  Texas.  The  northern  and 
eastern  limits  are  clearly  defined  by 
escarpments.  Sharp  boundaries  in  the 
west  and  south,  however,  are  lacking  as 
the  same  formations  continue  into  the 
Ord  and  Del  Norte  Mountains.  The 
Chihuahua  desert  extends  for  miles  in 
all  directions,  its  gently  rolling  grasses 
interspersed  with  yucca  and  agave. 

Soil 

The  Davis  Mountains  were  created 
about  35  million  years  ago  by  the  same 
volcanic  thrust  that  formed  the  front 
range  of  the  Rockies.  The  mountains  are 
composed  of  granitic,  porphrytic  and 
volcanic  rocks,  as  well  as  limestones  of 
various  ages. 

Climate 

The  cover  story  in  "Texas,"  the 
Houston  Chronicle  Magazine,  for  June  2, 
1996,  titled  "High  motmtain  vistas, 
driving  the  73-mile  loop  around  the 
Davis  Mountains"  by  LesUe  Sowers, 
described  the  viticultural  area  as  a 
"mountain  island  ■  *  *  that  is  cooler, 
wetter,  and  more  biologically  diverse 
than  the  vast  plains  of  the  Chihuahua 
desert  that  surround  it."  The  article 
went  on  to  note  that  the  Davis 


Mountains  receive  20  inches  of  rainfall 
a  year,  contrasted  with  10  inches  a  year 
in  the  surrounding  desert. 

Boundary 

The  boundary  of  the  Texas  Davis 
Mountains  viticultural  area  may  be 
found  on  two  United  States  Geological 
Survey  (U.S.G.S.)  maps  with  a  scale  of 
1:100,000.  The  boundary  is  described  in 
§9.155. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Accordingly, 
this  final  rule  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  is  the  result  of  the 
proprietor's  own  efforts  and  consiuner 
acceptance  of  wines  from  a  particular 
area.  No  new  requirements  are  imposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(j))  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  final  rule  because  no 
requirement  to  collect  information  is 
imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  D.  Ruhf,  Regulations 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9.  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Subpart  C— Approved  American 
Viticultural  Areas 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.155  to  read  as  follows: 


$  9. 1 55   Texas  Davis  Mountains. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Texas 
Davis  Mountains." 

(b)  Approved  map.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Texas  Davis  Mountains  viticultural 
area  are  two  U.SXj.S.  metric 
topographical  maps  of  the  1:100  000 
scale,  titled: 

(1)  "Fort  Davis,  Texas,"  1985. 

(2)  "Mount  Livermore,  Texas — 
Chihuahua,"  1985. 

(c)  Boundary.  The  Texas  Davis 
Mountains  viticultural  area  is  located  in 
Jeff  Davis  County,  Texas.  The  boundary 
is  as  follows: 

(1)  The  begiiuiing  point  is  the 
intersection  of  Texas  Highway  17  and  « 
Farm  Road  1832  on  the  Fort  Davis, 
Texas,  U.S.G.S.  map; 

(2)  From  the  beginning  point,  the 
boundary  follows  Highway  17  in  a 
southeasterly  and  then  southwesterly 
direction  until  it  reaches  the 
intersection  of  Llmpia  Creek  with  the 
unnamed  stream;  which  flows  through 
Grapevine  Canyon  on  the  Fort  Davis, 
Texas,  U.S.G.S.  map: 

(3)  ilie  boimdary  then  proceeds  in  a 
straight  line  in  a  southwesterly  direction 
until  it  meets  Highway  118  at  a  gravel 
pit  1 V4  miles  southeast  of  the 
intersection  of  Highway  118  and 
Highway  17; 

(4)  The  boimdary  then  proceeds  in  a 
straight  line  east  by  southeast  until  it 
meets  Highway  166  at  its  junction  with 
Highway  17; 

(5)  The  boimdary  then  follows 
Highway  166  in  a  southwesterly 
direction  onto  the  Mt.  Livermore.  Texas- 
Chihuahua,  U.SXj.S.  map; 

(6)  The  boundary  then  continues  to 
follow  Highway  186  in  a  westerly 
direction; 

(7)  The  boundary  then  continues  to 
follow  Highway  166  as  it  turns  in  a 
northerly  and  then  northeasterly 
direction  to  the  point  where  it  meets 
Highway  118; 

(8)  The  boundary  then  follows 
Highway  118  in  a  northerly  direction 
until  it  reaches  a  point  where  it 
intersects  with  the  1600  meter  contour 
line,  just  north  of  Robbers  Roost 

Can von; 

(9)  The  boundary  then  proceeds  in  a 
straight  line  due  east  for  about  two 
miles  until  it  reaches  the  1600  meter 
contour  line  to  the  west  of  Friend 
Moimtain; 

(10)  The  boundary  then  follows  the 
1600  meter  contour  line  in  a 
northeasterly  direction  until  it  reaches 
the  northernmost  point  of  Friend 
Mountain; 

(11)  The  boundary  then  diverges  from 
the  contour  line  and  proceeds  in  a 
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straight  line  east-southeast  until  it 
reaches  the  beginning  point  of  Buckley 
Canyon,  approximately  three  fifths  of  a 
mile; 

(12)  The  boundary  then  follows 
Buckley  Canyon  in  an  easterly  direction 
to  the  point  where  it  meets  Cherry 
Canyon; 

(13)  The  boundary  then  follows 
Cherry  Canyon  in  a  northeasterly 
direction  to  the  point  where  it  meets 
Grapevine  Canyon  on  the  Mt. 
Livermore,  Texas-Chihuahua,  U.S.G.S. 
map; 

(14)  The  boimdary  then  proceeds  in  a 
straight  line  from  the  intersection  of 
Cherry  and  Grapevine  Canyons  to  the 
peak  of  Bear  Cave  Mountain,  on  the  Fort 
Davis,  Texas,  U.S.G.S.  map; 

(15)  The  boundary  then  proceeds  in  a 
straight  line  from  the  peak  of  Bear  Cave 
Mountain  to  the  point  where  Farm  Road 
1832  begins; 

(16)  "Ine  boundary  then  follows  Farm 
Road  1832  back  to  its  intersection  with 
Texas  Highway  17,  at  the  point  of 
beginning. 

Dated:  February  6, 1998. 
lohn  W.  Magaw, 
Director. 

Approved:  February  23, 1998. 
Dennis  M.  O'Connell, 
Acting  Deputy  Assistant  Secretary 
(Regulatory,  Tariff  and  Trade  Enforcement). 
[FR  Doc.  98-6005  Filed  3-10-98;  8:45  am] 
BILUNQ  CODE  4«10-31-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcenf>ent 

30  CFR  Part  918 

[SPATS  No.  LA-01S-FOR] 

Louisiana  Regulatory  Program; 
Approval  of  Amendment 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Louisiana  regulatory 
program  (hereinafter  referred  to  as  the 
"Louisiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  the  addition  of 
a  definition  for  "replacement  of  water 
supply"  to  the  Louisiana  Surface 
Mining  Regulations  (LSMR).  The 
amendment  is  intended  to  revise  the 
Louisiana  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 


EFFECTIVE  DATE:  March  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6548,  Telephone: 
(918) 581-6430. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Louisiana  Program 
n.  Submission  of  the  Proposed  Amendment 
in.  Director's  Findings 
rV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Louisiana 
Program 

On  October  10, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Louisiana  program.  Background 
information  on  the  Louisiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  October  10, 1980,  Federal  Register 
(45  FR  67340).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  918.15  and  918.16. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  December  4, 1997 
(Administrative  Record  No.  LA-363), 
Louisiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Louisiana  submitted  the      ~ 
proposed  amendment  in  response  to  a 
July  2, 1996,  letter  (Administrative 
Record  No.  358)  that  OSM  sent  to 
Louisiana  in  accordance  with  30  CFR 
732.17(c).  Louisiana  proposed  to  amend 
section  105  of  the  Louisiana  Surface 
Mining  Regulations  by  adding  a 
definition  for  "replacement  of  water 
supply." 

OSM  aimotmced  receipt  of  the 
proposed  amendment  in  the  January  7, 
1998,  Federal  Register  (63  FR  712),  and 
in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportimity  for  a  pubhc  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment.  "The  public 
comment  period  closed  on  February  6, 
1998,  and  because  no  one  requested  a 
public  hearing  or  meeting,  none  was 
held. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

LSAffl  Section  105  Definitions. 
Louisiana  the  following  definition 
concerning  the  replacement  of  water 


supplies  that  have  been  adversely 
impacted  by  coal  mining  operations. 

Beplacement  of  water  supply— with  respect 
to  protected  water  supplies  contaminated, 
diminished,  or  interrupted  by  coal  mining 
operations,  provision  of  water  supply  onboth 
a  temporary  and  permanent  basis  equivalent  • 
to  premining  quantity  and  quality. 
Replacement  includes  provision  of  an 
equivalent  water  delivery  system  and 
payment  of  operation  and  maintenance  costs 
in  excess  of  customary  and  reasonable 
delivery  costs  for  premining  water  supplies. 

a.  Upon  agreement  by  the  permittee  and 
the  water  supply  owner,  the  obligation  to  pay 
such  operation  and  maintenance  costs  may 
be  satisfied  by  a  one-time  payment  in  an 
amount  which  covers  the  present  worth  of 
the  increased  annual  operation  and 
maintenance  costs  for  a  period  agreed  to  by 
the  permittee  and  the  water  supply  owner. 

b.  If  the  affected  water  supply  was  not 
needed  for  the  land  use  in  existence  at  the 
time  of  loss,  contamination,  or  diminution, 
and  if  the  supply  is  not  needed  to  achieve  the 
postmining  land  use,  replacement 
requirements  may  be  satisfied  by 
demonstrating  that  a  suitable  alternative 
water  source  is  available  and  could  feasibly 
be  developed.  If  the  latter  approach  is 
selected,  written  concurrence  must  be 
obtained  from  the  water  supply  owner. 

Louisiana's  proposed  definition 
contains  language  that  is  substantively 
the  same  as  the  coimterpart  Federal 
definition  for  "replacement  of  water 
supply"  at  30  CFR  701.5.  Therefore,  the 
Director  finds  that  the  proposed 
definition  at  section  105  of  the 
Louisiana  Surface  Mining  Regulations  is 
no  less  effective  than  the  Federal 
definition. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

OSM  solicited  pubUc  comments  on 
the  proposed  amendment,  but  none 
were  received. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Louisiana 
program  (Administrative  Record  No. 
LA-363.03). 

The  U.S.  Army  Corps  of  Engineers 
responded  by  letter  dated  January  27, 
1998,  that  it  foimd  the  changes  to  be 
satisfactory  (Administrative  Record  No. 
LA-363.04). 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
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under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C  7401  et  seq.).  None 
of  the  revisions  that  Louisiana  proposed 
to  make  in  this  amendment  pertain  to 
air  or  water  quaUty  standards. 
Therefore,  OSM  did  not  request  the 
EPA's  concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  EPA 
(Administrative  Record  No.  LA-363.01). 
The  EPA  did  not  respond  to  OSM's 
request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  sohdted 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  No.  LA-363.02). 
Neither  the  SHPO  nor  ACHP  responded 
to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Louisiana 
on  December  4, 1997. 

The  Director  approves  the  regulation 
as  proposed  by  Louisiana  with  the 
provision  that  it  be  fully  promulgated  in 
identical  form  to  the  regulation 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

The  Federal  regulations  at  30  CFR 
Part  918.  codifying  decisions  concerning 
the  Louisiana  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  efiiective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encotirage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  reqiuied  by  SMCRA. 


VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Ofiice  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regidatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  munber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  enstire  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
deteimination  as  to  whether  this  rule 
would  have  a  significant  econcnnic 
impact,  the  Department  relied  upon  the 
data  and  assiunptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
piusuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
milUon  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Sub)ects  in  30  CFR  Part  918 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  25. 1998. 
Brent  Wahlqnisl^ 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  918  is  amended 
as  set  forth  below: 

PART  918— (.OOISIANA 

1.  The  authority  citation  for  Part  918 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  918.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
pubUcation"  to  read  as  follows: 

S91&15    Approval  of  Louisiana  regulalory 


Original  amendment  submission  date 


Date  o(  final  put>iication 


Citation/description 


December  4. 1997 „ March  11. 1998 


LSMR  section  105. 


UMI 


(FR  Doc.  9S-6192  Filed  3-10-98;  8:45  am] 

lajJNG  OOOC  DIB  M  M 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

32  CFR  Part  40a 

Defertse  Contracting:  Reporting 
Procedures  on  Defense  Related 
Employment 

AOENCY:  Department  of  Defense. 
action:  Final  rule. 

SUMMARY:  This  document  removes 
obsolete  information  in  Title  32  of  the 
Code  of  Federal  Regulations  addressing 
reporting  procediu^s  on  defense  related 
employment  for  defense  contracting. 
This  part  has  served  the  purpose  for 
which  it  was  intended  and  is  no  longer 
necessary. 

EFFECTIVE  DATE:  March  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Gushing,  703-604-4582. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  40a 

Conflict  of  interests,  Government 
procurement. 

PART  40a— [REMIOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301,  32  CFR  part  40a  removed. 

Dated:  March  5, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  98-6163  Filed  3-10-98;  8:45  am] 
WLUNG  CODE  5000-0<  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA-01 1-0063;  FRL-696S-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  for  San  Diego 
County  Air  Pollution  Control  District 
(SDCAPCD  or  District).  This  approval 
action  will  incorporate  these  rules  into 
the  federally  approved  State 
Implementation  Plan  (SIP).  The 


intended  effect  of  approving  these  rules 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs),  oxides  of 
nitrogen  (NOx)  and  other  pollutants  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  of  the  Act).  These  revisions 
consist  of  administrative  and  minor 
changes  to  ten  rules  that  have  been 
previously  incorporated  into  the  federal 
approved  SIP.  Thus,  EPA  is  finalizing 
the  approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPS  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  action  is  elective  on  May 
11, 1998  unless  adverse  or  critical 
comments  are  received  by  April  10, 
1998.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  address  listed.  Copies  of  the 
rule  revisions  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rule  revisions  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street.  S.W., 
Washington,  D.C.  20460 

Cahfomia  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814 

San  Diego  County  Air  Pollution  Control 
District,  9150  Chesapeake  Drive,  San 
Diego,  CA  92123-1096 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  G.  Allen,  Rulemaking  Office 

(AIR-4),  Air  Division,  U.S. 

Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105,  Telephone  (415- 

744-1189). 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
Cahfomia  SIP  include:  SDCAPCD  Rule 
10,  Permits  Required,  submitted  on 
March  3, 1997;  Rule  17,  Cancellation  of 
Application,  submitted  on  March  1, 
1982;  Rule  19,  Provision  of  Sampling 
and  Testing  Facilities,  submitted  on 
November  18, 1993;  Rule  21,  Permit 
Conditions,  submitted  March  26, 1997; 


Rule  61.7,  Spillage  and  Leakage  of  VOC 
and  Rule  61.8.  Certification  of 
Requirements  for  Vapor  Control 
Equipment,  submitted  on  June  9,  1987; 
and  Rule  101,  Definitions  (Open 
Burning),  Rule  102,  Open  Fires,  Western 
Section,  Rule  103,  Open  Fires,  Eastern 
Section,  and  Rule  108,  Burning 
Conditions,  submitted  on  December  31, 
1990. 

U.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  San 
Diego,  see  43  FR  8964,  40  CFR  81.305. 
On  May  26, 1988,  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act.  that 
the  San  Diego  county  portion  of  the 
California  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  In  response  to  the  SIP  call  and 
other  requirements,  the  SDCAPCD 
submitted  many  rules  which  EPA 
approved  into  the  SIP. 

This  document  addresses  EPA's 
direct-final  action  for  the  following 
SDCAPCD  rules:  Rule  10,  Permits 
Required;  Rule  17.  Cancellation  of 
AppUcations;  Rule  19,  Provision  of 
Sampling  and  Testing  Facilities;  Rule 
21.  Permit  Conditions:  Rule  61.7, 
Spillage  and  Leakage  of  VOC;  Rule  61.8, 
Certification  of  Requirements  for  Vapor 
Control  Equipment;  Rule  101, 
Definitions  (Open  Burning);  Rule  102, 
Open  Fires,  Western  Section;  Rule  103, 
Open  Fires.  Eastern  Section;  and  Rule 
108,Buming  Conditions.  These  rules 
were  adopted  by  SDCAPCD  on 
November  25, 1981  (Rule  17).  March  1, 
1982  (Rule  17),  January  13.  1987  (Rules 
61.7  and  61.8),  March  27,  1990  (Rules 
101, 102. 103,  and  108),  April  4, 1993 
(Rule  19),  November  29, 1994  (Rule  21), 
and  July  25. 1995  (Rule  10),  and 
submitted  by  the  State  of  California  for 
incorporation  into  its  SIP  on  Jime  9, 
1987  (Rules  61.7  and  61.8),  December 
31,  1990  (Rules  101,  102,  103,  and  108), 
November  18, 1993  (Rule  19),  March  3, 
1997  (Rule  10),  and  March  26, 1997 
(Rule  21).  These  rules  were  found  to  be 
complete  on  August  6  and  12. 1997 
(Rules  21  and  10,  respectively), 
December  27, 1993  (Rule  19)  and 
February  28, 1991  (Rules  101, 102. 103. 
and  108),  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
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in  40  CFR  part  51,  Appendix  V  >  and  are 
being  finalized  for  approval  into  the  SIP. 
These  rules  were  originally  adopted  as 
part  of  SDCAPCD's  efforts  to  achieve  the 
National  Ambient  Air  QuaUty  Standards 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement. 

The  following  is  EPA's  evaluation  and 
final  action  for  these  rules. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
rule,  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements 
appears  in  various  EPA  policy  guidance 
documents.^ 

EPA  previously  reviewed  many  rules 
from  the  SDCAPCD  and  incorporated 
them  into  the  federally  approved  SIP 
pursuant  to  section  110(k)(3)  of  the 
CAA.  Those  rules  that  are  being 
superseded  and/or  deleted  ^  by  today's 
action  are  as  follows: 
Rule  10.  Permits  (submitted  07/19/83. 

08/15/80,  and  06/30/72) 
Rule  12,  Transfer  (submitted  06/30/72) 
Rule  13.  Compliance  Time  (submitted 

06/30/72) 
Rule  17,  Cancellation  of  Applications 

(submitted  06/02/80) 
Rule  19,  Provision  of  Sampling  and 

Testing  Facilities  (submitted  9/5/80) 
Rule  21,  Permit  Conditions  (submitted 

05/28/81) 
Rule  55,  Exceptions  (submitted  07/25/ 

73) 
Rule  61.7,  Spillage  and  Leakage  of  VOC 

(submitted  05/23/79) 
Rule  61.8,  Certification  Requirements 

for  Vapor  CcMitrol  Equipment 

(submitted  10/19/84) 
Rule  101,  Definitions  (submitted  10/23/ 

81) 
Rule  102,  Open  Fires — Western  Section 

(submitted  10/23/81) 
Rule  103,  Open  Fires — ^Eastern  Section 

(submitted  10/23/81) 


'  EPA  adopted  the  completeness  criteria  on 
February  IB.  1990  (S5  FR  5830)  and,  pursuant  to 
section  (llO)(k)(l)(A)  of  the  CAA.  revised  the 
criteria  on  August  26, 1991  (56  FR  42216). 

'  Among  other  things,  the  pre-«mendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviation,  Clarification  to 
Appendix  D  of  Nowmber  24, 1987  Fsdaral  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Regiatar  on  May  25,  1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

'  Listed  rules  are  superseded  unless  designated  as 
deleted. 


Rule  108,  Burning  Conditions 

(submitted  07/25/73) 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore, 
SDCAPCD  Rule  10,  Permits  Required; 
Rule  17,  Cancellation  of  Applications; 
Rule  19,  Provision  of  Sampling  and 
Testing  Facilities;  Rule  21,  Permit 
Conditions;  Rule  61.7,  Spillage  and 
Leakage  of  VOC;  Rule  61.8,  Certification 
of  Requirements  For  Vapor  Control 
Equipment;  Rule  101,  E)efinitions  (Open 
Burning);  Rule  102,  Open  Fires,  Western 
Section;  Rule  103,  Open  Fires  Eastern 
Section;  and  Rule  108,  Burning 
Conditions,  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
partD. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reauirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  die  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  11, 1998, 
unless,  by  April  10,  1998,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  May  11, 1998. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  pubUshed  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 


Assistant  Administrator  for  Air  and 
Radiation.  The  0£Bce  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  bom  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regjulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  smaD  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  xmder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statMnent  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  detemiined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Ttiis  Federal  action 
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approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  11, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  )uly  1, 1982. 

Dated:  February  2, 1998. 
Felicia  Marcus, 
Hegional  Administrator.  EPA,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.G.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(6)(i)(C), 


(c)(21)(vi)(C),  (c)(121)(ii)(C), 
(c)(173)(i)(E),  (c)(182)(i)(E), 
(c)(194)(i)(E)(2),  (c)(244)(i)(B).  and 
(c)(245)(i)(B),  and  adding  and  reserving 
paragraph  (c)(21)(vi)(B),  to  read  as 
follows: 

§  52.220    Identification  of  plan. 

•         *         *         *         • 

(c)*  *   • 

(6)*   •   • 

(i)*   *  * 

(C)  Previously  approved  on 
September  22. 1972  and  now  deleted 
without  replacement,  Rules  12  and  13. 


(21)* 
(vi) 


*      * 
*      *      * 


(B)  [Reserved] 

(C)  Previously  approved  on  May  11, 
1977  and  now  deleted  without 
replacement.  Rule  55. 

(121) *  *  • 
(ii)*  *  * 

(C)  Amended  Rule  17,  adopted  on 
November  25, 1981. 

•        •        *        •        • 

(173)  *    •   • 

(i)*   •   * 

(E)  San  Diego  County  Air  Pollution 
Control  District. 

(1)  Amended  Rules  61.7  and  61.8, 
adopted  on  January  13, 1987. 


*  * 

*  * 


(182) 

(i)* 

(E)  San  Diego  County  Air  Pollution 
Control  District. 

{!)  Amended  Rules  101, 102, 103.  and 
108.  adopted  March  27. 1990. 


*  •  * 

•  •  • 


(194) * 

(i) 

(E) 

(2)  Amended  Rule  19,  adopted  April 
6. 1993. 
•         *         •         •         • 

(244)*   *   • 

(i)*  •  * 

(B)  San  Diego  County  Air  Pollution 
Control  District. 

(})  Amended  Rule  10.  adopted  July 
25. 1995. 

(245)*   *   • 

(i)*   *   • 

(B)  San  Diego  County  Air  Pollution 
Control  District. 

[1)  Amended  Rule  21.  adopted 
November  29. 1994. 


IFR  Doc.  98-5850  Filed  3-10-98;  8:45  am] 
BNJJNQ  CODE  a6aO-60-P 


ENVlRONiMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX  62-1-7271a;  FRL-6971-7] 

Approval  and  Promulgation  of 
Implementation  Plan  for  Texas: 
General  Conformity  Rules 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Texas  State 
Implementation  Plan  (SIP)  that  contains 
regulations  for  implementing  and 
enforcing  the  general  conformity  rules 
which  the  EPA  promulgated  on 
November  30, 1993.  Specifically,  Texas' 
adoption  of  the  general  conformity  rules 
enables  the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC)  to 
review  conformity  of  all  Federal  actions 
(see  40  CFR  part  51.  subpart  W— 
Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans)  with  the  control 
strategy  SIPs  submitted  for  the 
nonattainment  and  maintenance  areas 
in  Texas.  This  approval  action  is 
intended  to  streamline  the  conformity 
process  and  allow  direct  consultation 
among  agencies  at  the  local  levels.  The 
Federal  actions  by  the  Federal  Highway 
Administration  and  Federal  Transit 
Administration  (under  23  U.S.C.  or  the 
Federal  Transit  Act)  are  covered  by  the 
transportation  conformity  rules  under 
40  CFR  part  51.  subpart  T— Conformity 
to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans,  Programs, 
and  Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C.  or  the 
Federal  Transit  Act.  The  EPA  approved 
the  Texas  transportation  conformity  SIP 
on  November  8,  1995. 

The  EPA  is  approving  this  SIP 
revision  under  sections  110(k)  and  176 
of  the  Clean  Air  Act  (the  Act).  The 
rationale  for  the  approval  and  other 
information  are  provided  in  this 
document. 

DATES:  This  action  will  become  effective 
on  May  11. 1998.  unless  notice  is 
postmarked  by  April  10, 1998  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section,  at  the  EPA 
Region  6  address  listed.  Copies  of  the 
Texas  General  Conformity  SIP  and  other 
relevant  information  are  available  for 
inspection  during  normal  business 
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hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  Planning  Section  (6PDL), 
Multimedia  Planning  and  Permitting 
Division,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202,  Telephone:  (214) 
665-7214. 

Air  Policy  and  Regulations  Division, 
Texas  Natural  Resource  Conservation 
Commission,  12124  Park  Circle,  Austin, 
Texas  78753,  Telephone:  (512)  239- 
0800. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Behnam,  P.  E.,  Air  Planning  Section 
(6PDL),  Multimedia  Planning  and 
Permitting  Division,  Environmental 
Protection  Agency,  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202,  telephone 
(214) 665-7247. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Conformity  provisions  first  appeared 
in  the  Act,  as  amended,  in  1977  (Pub. 
L.  95-95).  Although  these  provisions 
did  not  define  conformity,  they 
provided  that  no  Federal  department 
could  engage  in,  support  in  any  way,  or 
provide  financial  assistance  for,  license 
or  permit,  or  approve  any  activity  which 
did  not  conform  to  a  SIP  that  has  been 
approved  or  promulgated  for  the 
nonattainment  or  maintenance  areas. 

The  1990  Amendments  of  the  Act 
expanded  the  scope  and  content  of  the 
conformity  provisions  by  defining 
conformity  to  an  implementation  plan. 
Conformity  is  defined  in  section  176(c) 
of  the  Act  as  conformity  to  the  SIP's 
purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
National  Ambient  Air  Quality  Standards 
and  achieving  expeditious  attainment  of 
such  standards,  and  that  such  activities 
will  not;  (1)  Cause  or  contribute  to  any 
new  violation  of  any  standard  in  any 
area,  (2)  increase  the  frequency  or 
severity  of  any  existing  violation  of  any 
standard  in  any  area,  or  (3)  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area. 

The  Act  requires  EPA  to  promulgate 
criteria  and  procedures  for  determining 
conformity  of  all  other  Federal  actions 
in  the  nonattainment  or  maintenance 
areas  (actions  other  than  those  under 
Title  23  U.S.C.  or  the  Federal  Transit 


Act)  to  a  SIP.  The  criteria  and 
procedures  developed  for  this  purpose 
are  called  "general  conformity"  rules. 
The  rules  pertaining  to  actions  under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act  were  published  in  a  separate 
Federal  Register  notice  on  November 
24.  1993  (see  58  FR  62188).  The  EPA 
published  the  final  general  conformity 
rules  on  November  30, 1993  (58  FR 
63214)  and  codified  them  at  40  CFR  part 
51,  subpart  W — Determining  Conformity 
of  General  Federal  Actions  to  State  or 
Federal  Implementation  Plans.  The 
general  conformity  rules  require  the 
States  and  local  air  quality  agencies 
(where  applicable)  to  adopt  and  submit 
a  general  conformity  SIP  revision  to  the 
EPA  not  later  than  November  30, 1994. 

II.  Evaluation  of  State's  Submission 

In  response  to  the  Federal  Register 
notice  of  Norvember  30, 1993,  the 
Governor  of  Texas  submitted  a  SIP 
revision  which  included  the  general 
conformity  rules  adopted  by  the 
TNRCC.  The  State  general  conformity 
rule  is  applicable  to  all  nonattainment 
and  maintenance  classifications  under 
the  Act.  The  following  paragraphs 
present  the  results  of  EPA's  review  and 
evaluation  of  the  State's  general 
conformity  SIP  revision. 

On  November  22, 1994,  the  Governor 
of  Texas  submitted  a  SIP  revision  in 
compliance  with  40  CFR  part  51, 
subpart  W  that  contains  the  general 
conformity  rules.  The  SIP  revision  was 
adopted  by  the  commissioners  on 
November  16, 1994,  after  appropriate 
public  participation  and  interagency 
consultation.  The  EPA  could  not 
approve  this  revision  based  on  the 
evaluation  results  described  below. 

The  EPA's  preliminary  review 
indicated  that  sections  101.30(c)(3)(D), 
101.30(c)(l0).  and  101.30(I)(2)(A)(ii)  of 
the  State  rule  were  more  stringent  than 
the  Federal  rules.  The  general 
conformity  rule,  40  CFR  51.851(b), 
requires  the  State  conformity  rule 
contain  criteria  and  procedures  that  are 
no  less  stringent  than  the  Federal  rule. 
In  addition,  the  conformity  rule  allows 
the  State  to  establish  more  stringent 
conformity  criteria  and  procedures  only 
if  they  apply  equally  to  non-Federal  as 
well  as  Federal  entities.  The  State  had 
not  selected  this  option  and  the  State 
rule  was  only  applicable  to  the  Federal 
actions. 

Section  101.30(c)(3)(D)  allowed 
exemption  of  individual  actions  which 
implement  a  decision  to  conduct  or 
carry  out  a  program  that  has  been  found 
to  conform  to  the  SIP  (such  as 
prescribed  burning  actions  which  are 
consistent  with  a  conforming  land 
management  plan)  only  if  such  land 


management  plan  has  been  found  to 
conform  within  the  past  five  years.  In 
contrast,  EPA's  regulation  (see  40  CFR 
51.853(c)(4))  does  not  place  a  time  limit 
on  the  conformity  determination  for  the 
project  unless  the  conformity 
determination  on  the  plan  lapses  as  a 
result  of  a  continuous  program  not 
having  been  implemented  within  a 
reasonable  time. 

Section  101.30(c)(10)  contained  a 
phrase  that  made  the  State  rule 
inconsistent  with  the  Federal  rule 
because  the  Federal  rule  did  not  include 
any  additional  qualifying  phrase 
concerning  the  presumed  de  minimis 
requirements.  Inclusion  of  this  phrase 
made  this  section  contradictory  to  other 
sections. 

Section  101.30(I)(2)(A)(ii)  allowed 
conformity  analyses  (for  which  the 
analysis  was  begun  during  the  grace 
period  or  no  more  than  three  years 
before  the  Federal  Register  notice  of 
availability  of  the  latest  emission  model) 
to  continue  to  use  the  previous  version 
of  the  model  specified  by  EPA  only  if 
a  final  conformity  determination  was 
made  within  three  years  of  such 
analysis.  EPA's  rule,  40  CFR 
51.859(b)(l)(ii).  does  not  include  a  time 
limit  on  the  use  of  the  model  analyses 
begun  during  or  just  before  the  grace 
period. 

Since  the  State's  rule  is  only 
applicable  to  the  Federal  actions,  EPA 
could  not  approve  the  State's  general 
conformity  SIP  as  submitted  by  the 
Governor  on  November  22, 1994, 
because  the  State's  rule  was  more 
stringent  than  the  Federal  requirements. 
After  EPA's  consultation  with  the  State, 
the  State  of  Texas  has  reconsidered  its 
original  SIP  submission  and  agreed  with 
the  EPA's  assessment  as  discussed 
above.  Subsequently,  the  Governor  of 
Texas  submitted  a  revised  SIP  on 
August  21, 1997,  which  removed  the 
inconsistencies  described  above.  The 
revised  SIP  was  adopted  by  the  TNRCC 
on  July  9, 1997.  The  SIP  revisions, 
submitted  on  November  22, 1994,  and 
August  21, 1997,  adopt  the  Federal 
general  conformity  rules  verbatim  with 
the  exception  of  limited  changes  and 
additional  definitions,  where  necessary, 
to  create  consistency  with  the  local 
processes,  procedures,  and  area  specific 
terms  or  names.  These  minor 
modifications  and  additional 
clarifications  do  not  in  any  way  alter  the 
effect,  implementation  and  enforcement 
of  the  Federal  confonnity  requirements 
in  the  State.  The  EPA  has  determined 
that  Texas'  general  conformity  rule,  as 
submitted  by  the  Governor  on 
November  22, 1994,  and  August  21, 
1997,  meets  the  Federal  requirements 
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and  therefore,  EPA  is  approving  this  SIP 
revision. 

m.  Final  Action 

The  EPA  is  approving  a  revision  to 
the  State  of  Texas  SIP  which  contains 
general  conformity  regulations  as 
submitted  by  the  Governor  of  Texas  on 
November  22, 1994  and  August  21, 
1997.  The  State  general  conformity  rule 
is  applicable  to  all  nonattainment  and 
maintenance  classifications  in  the  State. 
The  EPA  has  evaluated  these  SIP 
revisions  and  has  determined  that 
TNRCC  has  fully  adopted  the  provisions 
of  the  Federal  general  conformity  rules 
in  accordance  with  40  CFR  part  51, 
subpart  W.  The  appropriate  public 
participation  and  comprehensive 
interagency  consultations  have  been 
imdertaken  during  development  and 
adoption  of  these  rules  by  the  TNRCC  at 
the  local  level. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  11, 1998, 
imless  adverse  or  critical  comments 
concerning  this  action  are  submitted 
and  postmarked  by  April  10, 1998.  If  the 
EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  concerning  this 
action  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received  on  this 
action,  the  public  is  advised  that  this 
action  will  be  effective  May  11, 1998. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review; 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (see  5  U.S.C. 
603  and  604).  Alternatively,  the  EPA 
may  certify  that  the  rule  will  not  have 
a  significant  impact  on  a  substantial 


number  of  small  entities  (see  46  FR 
8709).  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  56,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  from  basing 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Ct. 
1976);  42  U.S.C.  section  7410(a)(2). 

Nothing  in  this  action  shall  be 
construed  as  permitting,  allowing,  or 
estabUshing  a  precedent  for  any  hiture 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  "has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller - 
General  of  the  General  Accoimting 
Office  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

£■.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  11, 1998.  FiUng  a 
petition  for  reconsideration  of  this  final 
rule  by  the  Regional  Administrator  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review;  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  or 
postpone  the  effectiveness  of  this  rule. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  See  section  307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
General  conformity,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  February  9, 1998. 
Jerry  Clifibrd, 
Acting  Regional  Administrator.  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(106)  to  read  as 
follows: 

S  52.2270    idanttficatlonofplan. 

(c)*  •  * 

(106)  A  revision  to  the  Texas  State 
Implementation  Plan:  Regulation  30 
TAG  Chapter  101  "General  Rules", 
Section  101.30  "Conformity  of  General 
and  State  Actions  to  State 
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Implementation  Plans"  as  adopted  by 
the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC)  on 
November  16, 1994,  and  July  9,  1997, 
was  submitted  by  the  Governor  on 
November  22, 1994,  and  August  21, 
1997,  respectively, 
(i)  Incorporation  by  reference. 

(A)  The  Texas  Natural  Resource 
Conservation  Commission  (TNRCC) 
Regulation  30,  TAC  Chapter  101 
"General  Rules",  Section  101.30 
"Conformity  of  General  and  State 
Actions  to  State  Implementation  Plans" 
as  adopted  by  TNRCC  on  November  16, 
1994,  and  July  9, 1997. 

(B)  TNRCC  orders  Docket  No.  94- 
0709-SIP  and  97-0143-RlJL  as  passed 
and  approved  on  November  16,  1994, 
and  July  9. 1997,  respectively. 
***** 

[FR  Doc.  98-5847  Filed  3-10-98;  8:45  am] 

BIUJNQOOOE  WaO-GO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL16»-1a;  FRL-6975-3] 

Approval  and  Promulgation  of 
ImptonfMntation  Plan;  Illinois 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  On  May  3, 1995,  and  May  26. 
1995,  the  State  of  Illinois  submitted  a 
State  Implementation  Plan  (SIP) 
revision  request  to  the  EPA  regarding 
rules  for  controlhng  Volatile  Organic 
Material  (VOM)  emissions  from 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  reactor 
processes  and  distillation  operations  in 
the  Chicago  and  Metro-East  (East  St. 
Louis)  areas.  VOM.  as  defined  by  the 
State  of  Illinois,  is  identical  to  "Volatile 
Organic  Compounds"  (VOC),  as  defined 
by  EPA.  VOC  is  an  air  pollutant  which 
combines  with  nitrogen  oxides  in  the 
atmosphere  to  form  ground-level  ozone, 
commonly  known  as  smog.  Ozone 
pollution  is  of  particular  concern 
because  of  its  harmful  effects  upon  lung 
tissue  and  breathing  passages.  This  plan 
was  submitted  to  meet  the  Clean  Air  Act 
(Act)  requirement  for  States  to  adopt 
Reasonably  Available  Control 
Technology  (RACT)  rules  for  sources 
that  are  covered  by  Control  Techniques 
Guideline  (CTG)  documents.  This 
rulemaking  action  only  addresses 
compliance  with  the  RACT  requirement 
for  one  source.  Monsanto  Chemical 
Group's  Sauget  FaciHty.  The  EPA  is 
approving  the  State  Implementation 


Plan  (SIP)  revision  request  submitted  by 
the  State  of  Illinois  as  it  appHes  to 
Monsanto  Chemical  Group's  Sauget 
Facility. 

DATES:  The  "direct  final"  approval  is 
effective  on  May  11, 1998,  unless  EPA 
receives  adverse  or  critical  written 
comments  by  April  10,  1998.  If  the 
effective  date  is  delayed  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  71 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (It  is  recommended  that 
you  telephone  Mark  J.  Palermo  at  (312) 
886-6082  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  at  (312)  886-6082. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgrouad 

Section  182(b)(2)  of  the  Act  requires 
all  moderate  and  above  ozone 
nonattainment  areas  to  adopt  RACT 
rules  for  sources  that  are  located  in 
moderate  and  above  ozone 
nonattainment  areas  and  covered  by 
CTG  docu:  .ents,  such  as  SOCMI  reactor 
processes  and  distillation  operations.  In 
Illinois,  the  Chicago  area  is  classified  as 
"severe"  nonattainment  for  ozone, 
while  the  Metro-East  area  is  classified  as 
"moderate"  nonattainment.  See  40  CFR 
81.314. 

The  Illinois  Environmental  Protection 
Agency  (lEPA)  held  public  hearings  on 
the  SOCMI  rules  on  November  4,  1994, 
December  2, 1994,  and  December  16, 
1994.  The  rules,  which  require 
complicince  by  March  15, 1996,  were 
published  in  the  Illinois  Register  on  May 
19, 1995.  The  rules  became  effective  at 
the  State  level  on  May  9,  1995.  The 
lEPA  formaUy  submitted  the  SOCMI 
rules  to  EPA  on  May  5,  1995,  and  May 
26,  1995,  as  a  revision  to  the  Illinois  SIP 
for  ozone.  TTie  submittal  amends  35 
Illinois  Administrative  Code 
(Ill.Adm.Code)  Parts  211,  218  and  219, 
to  include  control  measures  for  SOCMI 
reactor  processes  and  distillation 
operations. 

The  submittal  includes  the  following 
new  or  revised  rules: 

Part  211:  Definitions  and  General  Provisions 

Subpart  B:  Definitions 


211. 980    Chemical  Manufacturing  Process 

Unit 
211.1780    Distillation  Unit 
211.2365    FlexiUe  Operation  Unit 
2 1 1 .  5065    Primary  Product 

Part  218:  Organic  Material  Emission 
Standards  and  Limitations  for  the  Chicago 
Area 

Subpart  Q:  Synthetic  Organic  Chemical  and 
Polymer  Manufacturing  Plant 

218.431  Applicability 

218.432  Control  Requirements 

218.433  Performance  and  Testing 
Requirements 

218.434  Monitoring  Requirements 

218.435  Recordkeeping  and  Reporting 
Requirements 

218.436  Compliance  Date 
Appendix  G:  TRB  Index  Measurement  for 

SOCMI  Reactors  and  Distillation  Units 

Part  219:  Organic  Material  Emission 
Standards  and  Limitations  for  the  Metro-East 
Area 

Subpart  Q:  Synthetic  Organic  Chemical  and 
Polymer  Manufacturing  Plant 

219.431  Applicability 

219.432  Control  Requirements 

219.433  Performance  and  Testing 
Requirements 

219.434  Monitoring  Requirements 

219.435  Recordkeeping  and  Reporting 
Requirements 

219.436  Compliance  Date. 
Appendix  G:  TRB  Index  Measurement  for 

SOCMI  Reactors  and  Distillation  Units 

The  SOCMI  rules  contained  in  Part  218 
are  identical  to  those  in  Part  219  except 
for  the  areas  of  applicability.  Part  218 
applies  to  the  Chicago  Area,  while  Part 
219  applies  to  the  Metro-East  area. 
Illinois'  SOCMI  rules  are  based  largely 
on  EPA's  final  CTG  for  control  of  VOCs 
from  SOCMI  reactor  processes  and 
distillation  operations,  which  was 
issued  on  November  15, 1993  (58  FR 
60197).  This  document  contains  the 
recommended  presumptive  norm  for 
RACT  for  these  sources. 

The  apphcability  measure  for  RACT  is 
dependent  upon  a  facility's  calculated 
Total  Resource  Effectiveness  (TRE) 
index.  The  TRE  index  is  a  measure  of 
the  cost  per  unit  of  VOC  emission 
reduction  and  is  normalized  so  that  the 
decision  point  has  a  defined  value  of 
1 .0.  It  considers  variables  such  as  the 
emission  stream  characteristics  (i.e., 
heat  value,  flow  rate,  VOC  emission 
rate)  and  a  maximum  cost  effectiveness. 
A  TRE  index  value  of  less  than  or  equal 
to  1.0,  calculated  by  using  the  specific 
stream  characteristics,  ensures  that  the 
stream  could  be  effectively  controlled 
further  by  a  combustion  device  without 
an  unreasonable  cost  burden.  The  use  of 
the  TRE  index  applicability  measure 
provides  an  incentive  for  pollution 
prevention  by  letting  a  facility  consider 
alternatives  to  installing  add-on  control 
devices.  Facilities  can  choose  to 
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improve  product  recovery  so  that  the 
calculated  TRE  index  falls  above  the 
cutoff  value  of  1.0. 

The  technology  underlying  RACT  for 
SOCMI  reactor  processes  and 
distillation  operations  processes  is 
combustion  via  either  thermal 
incineration  or  flaring.  These  control 
techniques  generally  achieve  the  highest 
emission  reduction  among 
demonstrated  VOC  technologies.  The 
EPA  believes  that  a  thermal  incinerator 
that  is  well  operated  and  maintained 
according  to  manufacturer's 
specifications  can  achieve  at  least  98 
percent  control  efficiency,  by  weight. 
Likewise,  flares  that  conform  with  the 
design  and  operating  specifications  set 
forth  in  40  CFR  60.18,  can  achieve  at 
least  98  percent  control,  by  weight,  of 
VOC  emissions. 

n.  Analysis  of  State  Submittal 

The  Illinois  SOCMI  rules  affect  vent 
streams  associated  with  reactor 
processes  and  distillation  operations 
that  manufecture  a  SOCMI  chemical,  as 
listed  in  Appendix  A  of  Illinois'  Rules 
and  Regulations  for  Air  Pollution 
Control  (35  lU.Adm.Code  218  and  219), 
if  the  chemical  is  a  "primary  product." 
The  rules  exclude  any  reactor  or 
distillation  unit  that  (1)  is  part  of  a 
polymer  manufacturing  operation,  (2)  is 
included  in  a  batch  operation,  (3)  has  a 
total  design  capacity  of  less  than  l.lOO 
tons  per  year  for  the  primary  product, 
(4)  has  a  primary  product  not  listed  in 
Appendix  A,  (5)  has  a  vent  stream  VOC 
concentration  of  less  than  500  parts  per 
million  by  volume  or  a  flow  rate  of  less 
than  0.0085  standard  cubic  meter  per 
minute,  or  (6)  is  included  in  the 
hazardous  air  pollutants  early  reduction 
program,  as  specified  in  40  CFR  Part  63 
and  pubhshed  at  50  FR  60970  on 
October  22, 1993.  Any  other  process 
vent  stream  from  a  reactor  process  or 
distillation  operations  process  in 
SOCMI  that  does  not  satisfy  the  above 
exclusion  criteria  must  perform  a  TRE 
determination.  If  the  TKE  index  value, 
calculated  at  a  point  immediately  after 
the  associated  recovery  device,  is  less 
than  or  equal  to  1.0.  then  VOC 
emissions  (less  methane  and  ethane) 
must  be  reduced  by  98  percent  by 
weight  or  to  20  parts  per  million  by 
volume,  on  a  diy  basis,  corrected  to  3 
percent  oxygen.  The  compUance  date  in 
the  Illinois  rules  is  March  15, 1996. 

While  Illinois'  SOCMI  reactor  and 
distillation  rules  generally  require 
RACT  level  control  efficiencies,  the 
rules'  applicabiUty  provision  is 
significantly  less  stringent  than  RACT 
for  two  reasons.  The  first  is  the  concept 
of  "primary  product"  as  defined  in  the 
State  rules,  and  the  second  is  the  list  of 


SOCMI  chemicals  provided  in  the  State 
rules. 

"Primary  product,"  as  defined  in  at  35 
Ill.Adm.Code  211.5065,  means  the 
"product  with  the  greatest  annual 
design  capacity  on  a  mass  basis;"  or  in 
the  case  of  a  flexible  operation  unit,  the 
product  which  is  produced  for  the 
greatest  annual  operating  time.  Section 
218/219.431(a)(l)  of  the  Illinois  rules 
states  that  sources  are  only  subject  if 
one  of  the  listed  chemicals  is  produced 
as  the  primary  product.  RACT,  as 
specified  in  the  CTG,  requires  sources  to 
comply  if  they  produce  one  or  more 
SOCMI  chemicals  as  intermediates  or 
final  products.  Illinois'  rules  are  less 
stringent  than  RACT  because  the 
production  of  SOCMI  chemicals  as 
intermediates  does  not  contribute  to 
applicability.  Section  218.431(a)(2). 
however,  provides  an  exception  to  this 
provision  for  Stepan  Company's 
Millsdale  facility  is  an  exception  to  this 
provision  (see  June  17, 1997,  Federal 
Register,  62  FR  32694).  Section 
218.431(a)(2)  states  that  all  continuous 
reactor  process  and  distillation 
operation  emission  imits  at  Stepan 
Company's  Millsdale  facility  are  subject, 
imless  they  are  already  subject  to  the 
State's  Air  Oxidation  Processes  rules. 

The  place  where  the  "primary 
product"  concept  makes  the 
appUcability  of  the  Illinois  rules  less 
stringent  than  that  of  RACT  is  in  Section 
218/219.431(b)(4).  This  section  exempts 
units  that  have  a  design  capacity  of  less 
than  1,100  tons  per  year  of  the  primary 
product,  and  exempts  units,  no  matter 
how  large,  if  the  primary  product  is  not 
a  SOCMI  chemical.  The  CTG  calls  for 
this  exemption  to  apply  to  units  with  a 
design  capacity  of  less  than  1,100  tons 
]}er  year  of  all  chemicals  produced 
within  the  unit.  B)9cause  of  this 
language,  the  State  rules  could  exempt 
sources  that  would  be  covered  under 
RACT.  as  specified  in  the  CTG.  For 
example,  if  a  source  were  producing 
1,500  tons  per  year  of  chemicals,  but 
only  1,000  tons  of  the  primary  product, 
the  source  would  be  exempt  under  the 
State  rules  but  would  not  be  exempt 
imder  RACT  level  rules.  Also,  if  a 
source  produced  4,000  tons  of  a  SOCMI 
chemical,  it  could  still  be  exempted 
from  the  lUinois  rules  if  it  also  produced 
5.000  tons  of  a  non-SOCMI  primary 
product. 

The  concept  of  "primary  product"  can 
also  be  foimd  in  other  places  in  the 
State  rules.  The  definition  of  "Chemical 
Manufacturing  Process  Unit"  (section 
211.980)  states  that  a  chemical 
manufactiuing  process  unit  is  identified 
by  its  primary  product.  This  definition 
further  clarifies  the  rules'  intent  that 
units  producing  SOCMI  chemicals,  but 


not  as  the  primary  product,  be  exempt 
from  control  requirements. 

The  second  concern  with  the  State 
rules  is  the  list  of  SOCMI  chemicals 
contained  in  35  Ill.Adm.Code  218. 
Appendix  A.  The  list  of  chemicals  in 
this  appendix  is  referenced  in  the  State 
SOCMI  reactor  and  distillation  rules  for 
appUcabihty  purposes.  In  other  words, 
for  a  imit  to  be  covered  imder  the  State 
rules,  its  primary  product  must  be  a 
chemical  Usted  in  Appendix  A.  The 
concern  is  that  the  Ust  in  Appendix  A 
does  not  match  the  Ust  in  the  CTG.  The 
result  is  that  a  large  percentage  of  the 
chemicals  which  would  be  covered 
under  RACT  are  not  covered  by  the 
Illinois  rules.  (Note  that  35  lAC  218, 
Appendix  A,  is  not  part  of  this 
rulemaking  action.  It  was  previously 
approved  by  the  EPA  on  September  9, 

1994,  at  59  FR  46562). 

It  is  not  totally  clear  how  these 
deviations  from  RACT  will  affect  the 
general  applicabiUty  of  the  Illinois 
rules,  as  compared  to  a  RACT-level  rule. 
However,  lEPA  has  analyzed  air  permit 
information  for  the  Monsanto  Sauget 
faciUty  to  determine  whether  any 
SOCMI  reactor  or  distillation  unit  at  the 
faciUty  has  been  inadvertently  left  out  of 
RACT  controls  because  of  the 
differences  between  the  State  rules' 
appUcabiUty  criteria  and  the  CTG.  lEPA 
provided  documentation  on  October  1, 

1996,  indicating  the  source  has  two 
SOCMI  reactors  which  meet  the  SOCMI 
CTG  appUcability  criteria,  both  of  which 
are  covered  under  the  State  rules. 
Therefore,  in  respect  to  the  Monsanto 
Sauget  facility,  the  Illinois  SOCMI 
reactor  and  distillation  rules  are  as 
stringent  as  RACT.  AU  units  at  this 
facility  which  would  be  covered  by 
RACT-level  rules  are  covered  by  the 
Illinois  rules. 

m.  Final  Rulemaking  Action 

The  EPA  approves,  solely  as  it  relates 
to  Monsanto  Qiemical  Group's  Saxiget 
facility,  the  plan  revision  submitted  to 
EPA  by  the  State  of  UUnois  on  May  5. 

1995.  and  May  26. 1995.  for  SOCMI 
reactor  processes  and  distillation 
operations.  While  the  Umits  contained 
in  the  State's  rules  are  generally  of 
RACT  stringency,  the  appUcabiUty  is 
extremely  limited  and  may  not  apply  to 
all  sources  which  should  be  covered  by 
RACT  rules.  Illinois  has  shown, 
however,  that  the  rules  apply  to  all 
sources  at  Monsanto  Chemical  Group's 
Sauget  facility  which  are  covered  under 
the  CTG,  and  thus  is  approvable.  The 
EPA  has  already  taken  action  on  the 
Illinois  rules  as  they  apply  to  Stepan 
Company's  Millsdale  faciUty  (June  17, 

1997,  62  FR  32694),  and  the  EPA  wiU 
take  action  on  the  rules  as  they  apply  to 
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other  feciUties,  and  on  the  rules  overall, 
at  a  later  date. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
conunents.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should 
specified  written  adverse  or  critical 
comments  be  filed.  This  action  will 
become  effective  without  further  notice 
unless  the  EPA  receives  relevant 
adverse  written  comment  on  the  parallel 
proposed  rule  (pubUshed  in  the 
proposed  rules  section  t>f  this  Federal 
Re^n-)  by  April  10, 1998.  Should  the 
EPA  receive  such  comments,  it  will 
pubUsh  a  final  rule  informing  the  pubUc 
that  this  action  did  not  take  effect.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
efiiective  on  Nriay  11, 1998. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
estabhshing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
fectors  and  in  relation  to  relevant 
statutoiy  and  regulatory  requirements. 

IV.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  at  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  ^ected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
imder  the  Act,  preparation  of  a 


flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  266-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimatisd  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  imder  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submisaion  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  £rom  section  801  the 
following  types  of  rules:  Rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  sul»nit  a  rule  report 
regarding  today's  action  imder  section 
801  because  this  is  a  rule  of  particular 
applicability. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  11, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)), 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovermental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  Fetmury  24, 1998. 
Midialla  D.  Jordan, 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  fallows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 

Subpart  a-4lllnois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(138)  to  read  as 
follows: 

S52.720    ktonmeatlonofplan. 

•        •        •        •        • 

(c)  •  •  • 

(138)  On  May  5, 1995,  and  May  26, 
1995,  the  State  of  Illinois  submitted 
State  Implementation  Plan  (SIP) 
revision  requests  for  reactor  processes 
and  distilktion  operation  processes  in 
the  Synthetic  Or^uiic  Chemical 
Manufactiiring  Industry  as  part  of  the 
State's  controlmeasures  for  Volatile 
Organic  Material  emissions  for  the 
Metro-East  (East  St.  Louis)  area.  This 
State  Implnnentation  Plan  revision 
request  is  approved  as  it  applies  to 
Monsanto  Chemical  Ooup's  Sauget 
FaciUty. 

(i)  Incorporation  by  reference.  Illinois 
Administrative  Code,  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board.  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources. 

(A)  Part  211:  Definitions  and  General 
Provisions,  Subpart  B;  Definitions, 
211.980  Chemical  Manufactiuing 
Process  Unit,  211.1780  Distillation  Unit. 
211.2365  Flexible  Operation  Unit, 
211.5065  Primary  Product,  amended  at 
19  111.  Reg.  6823,  effective  May  9. 1995. 

(B)  Part  219:  Organic  Material 
Emission  Standards  and  Limitations  for 
the  Metro  East  Area,  Subpart  Q: 
Synthetic  Organic  Qiemical  and 
Polymer  Manufacturing  Plant,  Sections 
219.431  AppUcabihty,  219.432  Control 
Requirements,  219.433  Performance  and 
Testing  Requirements,  219.434 
Monitoring  Requirements,  219.435 
Recordkeeping  and  Reporting 
Requirements,  219.436  Compliance 
Date,  219  J\ppendix  G.  TRE  Index 
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Measurement  for  SOCMI  Reactors  and 
Distillation  Units,  amended  at  19  111. 
Reg.  6958,  effective  May  9, 1995. 

•        •        *        •        * 

[FR  Doc.  98-6098  Filed  3-10-98;  8:45  am] 

BHJJNQ  CODE  aSaO-GO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AK-20-1708a;  FRL-6974-e] 

Approval  and  Promulgation  of 
Implementation  Plans:  Alaska 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  is  approving  revisions  to 
the  Alaska  State  Implementation  Plan 
(SIP)  submitted  October  31, 1997.  This 
revision  consists  of  amendments  to  Fuel 
Requirements  for  Motor  Vehicles,  title 
18.  chapter  53  of  the  Alaska 
Administrative  Code  (18  AAC  53) 
regarding  the  use  of  oxygenated  hiels. 
DATES:  This  action  is  effective  on  May 
11, 1998  imless  adverse  or  critical 
comments  are  received  by  April  10, 
1998.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to;  Montel  Livingston,  SIP 
Manager,  Office  of  Air  Quality  (OAQ- 
107),  EPA,  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  Documents  which 
are  incorporated  by  reference  are 
available  for  public  inspection  at  the  Air 
and  Radiation  Docket  and  Information 
Center,  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
D.C.  20460.  Copies  of  material 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following  locations:  EPA,  Region  10, 
Office  of  Air  Quality,  1200  Sixth 
Avenue  (OAQ-107),  Seattle. 
Washington  98101,  and  the  Alaska 
Department  of  Environmental 
Conservation,  410  Willoughby,  Suite 
105,  Juneau,  AK  99801. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Oliver,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Seattle.  Washington 
98101,(206)553-1388. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  March  24, 1994,  EPA  approved 
amendments  to  the  Alaska  Oxygenated 
Gasoline  Requirements  section  of  18 
AAC  53  (see  60  FR  54435;  61  FR  24712), 

ADEC  recently  reworked  18  AAC  53, 
Fuel  Requirements  for  Motor  Vehicles, 


in  an  effort  to  simpUfy  the  regulations 
and  make  them  easier  to  understand. 
Following  public  review,  the  revised 
chapter  was  submitted  to  EPA  on 
October  31, 1997  for  approval  and 
incorporation  into  the  SIP.  This  revision 
is  the  subject  of  today's  action. 

II.  Summary  of  Action 

EPA  is  approving  revisions  to  Fuel 
Requirements  for  Motor  Vehicles  (18 
AAC  53)  and  incorporating  the  updated 
chapter  into  the  Alaska  SIP  as  a 
replacement  for  the  existing  chapter. 
Sections  18  AAC  53.50,  .110,  and  .180 
are  repealed  as  these  subjects  have  been 
condensed  and  incorporated  into  other 
sections.  EPA  fully  supports  ADEC 
efforts  to  streamline  and  clarify  these 
regulations.  The  revised  regulations  are 
written  in  plain  language  so  as  to  be 
easier  for  the  public  and  regulated 
community  to  imderstand.  These 
changes  are  expected  to  clarify  the 
requirements  of  the  program. 

The  revised  chapter  does  not  contain 
substantive  changes  that  affect  the 
requirements  of  this  control  measure  or 
its  stringency.  Most  of  the  modifications 
are  administrative,  dealing  with 
phrasing,  sentence  structure,  and 
terminology.  Some  changes  clarify 
procedures  and  requirements.  Some 
dates  and  deadlines  are  adjusted  to 
assist  the  state  and  regulated 
community  in  fulfilling  their 
responsibilities.  The  authorities  for  this 
chapter  have  also  been  modified  to 
reflect  revisions  in  the  Alaska 
Administrative  Code. 

The  following  are  the  types  of 
administrative  changes  made 
throughout  the  revised  chapter. 

1.  Removing  references  to  years  past; 

2.  Streamlining  overly  complicated 
sentences  and  paragraphs; 

3.  Reorganizing  text  for  better 
sequence  of  information  and 
requirements; 

4.  Removing  redundancy; 

5.  Explicitly  stating  expectations; 

6.  Eliminating  duplicate  and 
potentially  confusing  terminology. 

In  addition  to  the  administrative 
changes  detailed  above,  the  new  chapter 
revises  some  aspects  of  program 
implementation.  Examples  of  these 
include: 

1.  New  dispenser  labeling 
specifications. 

The  label  must  state  the  maximum 
oxygen  content  by  volume  in  addition  to 
the  minimum.  The  label  may  be  placed 
anywhere  on  the  upper  two-thirds  of  the 
dispenser,  instead  of  just  the  upper  half 
previously  specified.  The  aircraft  label 
warning  must  contain  a  different,  but 
similar  sentence. 


2.  Change  in  pubUc  notice  for  the 
beginning  of  a  control  period  and  the 
expansion  of  a  control  area. 

The  department  must  now  notify  the 
public  at  least  180  days  in  advance  of 
the  beginning  of  a  control  p>eriod, 
instead  of  75.  It  must  now  notify  the 
public  at  least  180  days  before  the 
expansion  of  a  control  area. 

3.  More  precise  definition  of  control 
period. 

A  control  period  lasts  from  November 
1  through  midnight  the  following  March 

I,  eliminating  any  ambiguity  on  the  end 
date. 

4.  More  exact  time  frame  for 
oxygenated  fuel  requirements. 

Control  Area  Responsible  parties 
(CAR)  must  adhere  to  oxygen 
requirements  for  fuel  dispensed  within 
a  control  area  beginning  five  days  before 
the  control  period  begins,  ending  on 
midnight  of  the  last  day. 

5.  Adjustments  in  CAR  preliminary 
permit  fees,  registration  fees,  and  refund 
dates 

The  $100.00  CAR  registration  fee 
must  be  paid  every  year,  rather  than  just 
the  first  year  of  operating  in  a  control 
area.  For  new  CAJRs,  the  preliminary 
permit  fee  will  be  based  on  the  total 
number  of  gallons  estimated  to  be  sold 
by  the  CAR  within  the  control  area 
during  the  control  period.  The 
department  will  refund  any  difference 
between  the  actual  fee  due  and  the 
preliminary  permit  fee  by  July  15,  rather 
than  June  15.  The  department  will 
refund  fees  in  excess  of  what  is  required 
to  run  the  program  by  July  15,  rather 
than  June  15. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  it  as  a  noncontroversial 
amendment  which  makes  non- 
substantive changes  to  the  SIP  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  May 

II,  1998  unless,  by  April  10.  1998. 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  vdll  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  pubhc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
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is  advised  that  this  action  will  be 
effective  May  11, 1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors,  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D.  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  E.P.A..  427  U.S. 
246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 


effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  11, 1998. 
Fihng  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2). 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Alaska 
was  approved  by  the  Director  of  the  Office  of 
Federal  Regijter  on  July  1,  1982. 

List  of  Subpects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 


Dated:  February  18, 1998. 
Chuck  Clarke, 
Regional  Administrator,  EPA  Begion  10. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AiyiENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 

Subpart  C — Alaska 

2.  Section  52,70  is  amended  by"" 
adding  paragraph  (c)(27)  to  read  as 
follows: 

§52.70    Identification  Of  plan. 

•        •        *        •        • 

(c)*  *  • 

(27)  On  October  31,  1997,  ADEC 
submitted  revisions  to  Fuel 
Requirements  fior  Motor  Vehicles,  title 
18,  chapter  53  of  the  Alaska 
Administrative  Code  (18  AAC  53) 
regarding  the  lise  of  oxygenated  fuels. 

(i)  Incorporation  by  reference. 

(A)  Title  18,  Chapter  53,  Alaska 
Administrative  Code  (AAC),  Fuel 
Requirements  for  Motor  Vehicles, 
adopted  October  31, 1997  (Article  1, 18 
AAC  53  .005,  .007,  .010,  .015,  .020,  .030, 
.035,  .040,  .045,  .060,  .070,  .080,  .090. 
.100,  .105,  .120,  .130,  .140,  .150,  .160. 
.170.  .190;  Article  9. 18  AAC  53.990). 

[FR  Doc.  98-6096  Filed  3-10-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA  082-6032;  mL-6975-^ 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Termination  of  Altemative  Emission 
Reduction  Plan  for  the  Reynolds 
Metals  Company,  Bellwood 
Reclamation  Plant 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Ehrect  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Virginia.  This 
revision  establishes  and  requires  the 
affected  facilities  at  the  Bellwood 
Reclamation  Plant  to  comply  with  the 
particulate  emission  limits  of  the 
Virginia  process  weight  rule  or  new 
source  review  permit,  as  the  case  may 
be.  The  intended  effect  of  this  action  is 
to  approve  a  termination  of  a  1983 
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alternative  emission  reduction  plan  in 
accordance  with  a  Consent  Agreement 
signed  on  November  7, 1997.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 
DATES:  This  final  rule  is  effective  May 
11, 1998,  unless  by  April  10, 1998, 
adverse  or  critical  comments  are 
received.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Makeba  A.  Morris,  Chief,  Technical 
Assessment  Section,  Mailcode  3AP22, 
U.S.  Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  D.C.  20460;  Virginia 
Department  of  Environmental  Quality, 
629  East  Main  Street,  Richmond, 
Virginia  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  M.  Lohman,  (215)  566-2192,  or  by 
E-mail  at 

lohman.denny@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
November  12, 1997,  the  State  of  Virginia 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  the  termination  of  a 
1983  consent  agreement  and  order  that 
established  an  alternative  emission 
reduction  plan  for  the  Bellwood 
Reclamation  Plant  owmed  by  the 
Reynolds  Metals  Company. 

On  February  7, 1983,  the  State  Air 
Pollution  Control  Board  approved  a 
consent  agreement  and  order  to 
establish  an  alternative  emission 
reduction  plan  (also  referred  to  as  a 
"bubble")  for  the  Bellwood  Reclamation 
Plant.  On  March  31, 1983,  the 
Commonwealth  of  Virginia  submitted 
the  alternative  emission  reduction  plan 
for  the  Bellwood  Reclamation  Plant  as  a 
source-specific  revision  to  the  State 
Implementation  Plan  (SIP).  The 
alternative  emission  reduction  plan  was 
approved  by  EPA  on  March  26, 1984  (49 
FR 11176). 

The  previously  approved  bubble 
applies  to  two  major  processes  at  the 
Bellwood  Reclamation  Plant;  the 
Herreshoff  process  and  the  melting 
furnaces  #2,  #4,  and  #5.  The  bubble 
allows  the  Herreshoff  process  to  emit 
particulates  in  excess  of  the  quantity 
allowed  by  the  Virginia  process  weight 


rate  rule  in  exchange  for  compensating 
emission  reductions  from  specified 
other  operations  within  the  plant. 

Since  1984.  the  Bellwood 
Reclamation  Plant  has  undergone  a 
number  of  changes  that  impact  the 
bubble.  Reynolds  have  decommissioned 
a  number  of  the  units  subject  to  the 
bubble,  including  the  Herreshoff  process 
and  furnace  #4,  and  have  obtained  a 
state  new  source  review  permit  for 
furnace  #5.  At  this  time  furnace  #2  is  the 
only  operating  unit  subject  to  the 
bubble.  As  a  result,  the  bubble  is  no 
longer  needed  to  demonstrate 
compliance  with  Virginia's  process 
wei^t  rate  rule  and  needs  to  be 
rescinded. 

Summary  of  the  SIP  Revision 

The  SIP  revision  consists  of  a  Consent 
Agreement  terminating  the  1983 
Consent  Agreement  and  Order  that 
estabhshed  the  Bellwood  bubble.  The 
Consent  Agreement  was  signed  on 
October  24, 1997,  by  Cathy  C.  Taylor, 
Director,  Corporate  Environmental 
Quality  Department  of  Reynolds  Metals 
Company.  The  Consent  Agreement 
became  effective  on  November  7. 1997. 
when  it  was  signed  by  Thomas  L. 
Hopkins.  Director.  Virginia  Department 
of  Environmental  Quality. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  May  11, 1998, 
imless,  by  April  10, 1998,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  May  11, 1998. 

Final  Action 

EPA  is  approving  the  SIP  revision 
request  submitted  by  the 
Commonwealth  of  Virginia  to  terminate 
and  rescind  the  Consent  Agreement  and 
Order  which  established  an  alternative 
emission  reduction  plan  for  the 


Bellwood  Reclamation  Plant  owned  by 
the  Reynolds  Metals  Company. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  does  not  create  any 
new  requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
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effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  terminate  and  rescind  the 
1983  alternative  emission  reduction 
plan  for  the  Bellwood  Reclamation  Plant 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
May  11, 1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

E.  Submission  to  Congress  and  the 
Comptmller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804. 
however,  exempts  &om  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3). 

EPA  IS  not  required  to  submit  a  rule 
report  regarding  today's  action  under 
section  801  because  this  is  a  rule  of 
particular  applicability.  The  rule  applies 
only  to  the  Bellwood  Reclamation  Plant 
of  Reynolds  Metals  Company. 


List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference. 

Dated:  February  26, 1998. 
Thomas  C.  Voltaggio, 

Deputy  Regional  Administrator,  Region  III. 

40  CFR  part  52,  is  amended  as 
follows: 

PART  52~[AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (c)(122)  to  read  as 
follows: 

$52.2420    Identification  Of  plan. 

•        •        •        •        • 

(c)  •  r.  * 

(122  )  Revisions  to  the  Virginia 
Regulations  to  terminate  and  rescind  the 
1983  alternative  emission  reduction 
plan  for  the  Bellwood  Reclamation  Plant 
submitted  on  November  12, 1997  by  the 
IDepartment  of  Environmental  Quality: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  November  12, 1997  from 
the  Department  of  Environmental 
Quality  transmitting  a  Consent 
Agreement  to  terminate  the  1983 
alternative  emission  reduction  plan  for 
the  Bellwood  Reclamation  Plant. 

(B)  Consent  Agreement  to  terminate 
and  rescind  the  1983  alternative 
emission  reduction  plan  for  the 
Bellwood  Reclamation  Plant,  signed  and 
effective  on  November  7, 1997. 

(FR  Doc.  99-6279  Filed  3-10-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
PL145-2a,  IL1S2-2a;  FRL-6958-3] 

Approval  and  Promulgation  of 
Impiemantation  Plan;  Illinois 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Illinois 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  On  November  14,  1995,  May 
9. 1996.  June  14, 1996,  February  3, 1997, 
and,  October  16.  1997.  the  State  of 
Illinois  submitted  State  Implementation 
Plan  (SIP)  revision  requests  to  meet 
commitments  related  to  the  conditional 


approval  of  Illinois'  May  15, 1992,  SIP 
submittal  for  the  Lake  Caliunet  (SE 
Chicago),  McCook,  and  Granite  City, 
Illinois,  Particulate  Matter  (PM) 
nonattainment  areas.  The  EPA  is 
approving  the  SIP  revision  request  as  it 
applies  to  the  Granite  Qty  area, 
including  the  attainment  demonstration 
for  the  Granite  City  PM  nonattainment 
area.  The  SIP  revision  request  corrects, 
for  the  Granite  City  PM  nonattainment 
area,  all  of  the  deficiencies  of  the  May 
15, 1992,  submittal  (as  discussed  in  the 
November  18, 1994,  conditional 
approval  notice).  No  action  is  being 
taken  on  the  submitted  plan  revisions 
for  the  Lake  Caliunet  and  McCook  areas 
at  this  time.  They  will  be  addressed  in 
separate  rulemaking  actions. 

On  March  19, 1996,  and  October  15. 
1996,  Illinois  submitted  requests  to 
redesignate  the  Granite  City  PM 
nonattainment  area  to  attainment  status 
for  the  PM  National  Ambient  Air 
Quality  Standards  (NAAQS).  Hie  EPA  is 
approving  this  request,  as  well  as  the 
maintenance  plan  for  the  Granite  City 
area  which  was  submitted  with  the 
redesignation  request  to  ensiue 
continued  attainment  of  the  NAAQS. 
dates:  The  "direct  final"  approval  is 
effective  on  May  11, 1998,  unless  EPA 
receives  written  adverse  or  critical 
comments  by  April  10, 1998.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  revision 
request  and  EPA's  analysis  are  available 
for  inspection  at  the  following  address: 
U.S.  Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
IlUnois  60604.  (It  is  recommended  that 
you  telephone  David  Pohlman  at  (312) 
886-3299  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Qiicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohhnen  at  (312)  886-3299. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Under  section  107(d)(4)(B)  of  the 
Clean  Air  Act  (Act),  as  amended  on 
November  IS,  1990  (amended  Act), 
certain  areas  ("initial  areas")  were 
designated  nonattainment  for  PM. 
Under  section  188  of  the  amended  Act 
these  initial  areas  were  classified  as 
"moderate".  The  initial  areas  included 
the  Lake  Calumet,  McCook,  and  Granite 
City,  Illinois.  PM  nonattainment  areas. 
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The  Granite  City  area  includes  Granite 
City  and  Nameoki  Townships  in 
Madison  County,  Illinois.  (See  40  CFR 
81.314  for  a  complete  description  of 
these  areas.)  Section  189  of  the  amended 
Act  requires  State  submittal  of  a  PM  SIP 
for  the  initial  areas  by. November  15, 
1991.  Illinois  submitted  the  required  SIP 
revision  for  the  Granite  Qty,  Illinois, 
PM  nonattainment  area  to  EPA  on  May 
15, 1992.  Upon  review  of  Illinois' 
submittal,  EPA  identified  several 
concerns.  Illinois  submitted  a  letter  on 
March  2, 1994,  committing  to  satisfy  all 
of  these  concerns  within  one  year  of 
final  conditional  approval.  On  May  25, 
1994,  the  EPA  proposed  to  conditionally 
approve  the  SIP.  Final  conditional 
approval  was  published  on  November 
18, 1994,  and  became  effective  on 
December  19, 1994.  The  final 
conditional  approval  allowed  the  State 
until  November  20, 1995  to  correct  the 
five  stated  deficiencies: 

1.  Invalid  emissions  inventory  and 
attainment  demonstration,  due  to  failure 
to  include  emissions  £rom  the  roof 
monitors  for  the  Basic  Oxygen  Furnace 
shop  (BOF)  and  underestimated 
emissions  &x)m  the  quench  tower  at  the 
Granite  City  Division  of  National  Steel 
Corporation  (GCD). 

2.  Failure  to  adequately  address 
maintenance  of  the  PM  NAAQS  for  at 
least  3  years  beyond  the  applicable 
attainment  date. 

3.  Lack  of  an  opacity  limit  on  coke 
oven  combustion  stacks. 

4.  Lack  of  enforceable  emissions  limit 
for  the  electric  arc  furnace  roof  vents  at 
American  Steel  Foundries. 

5.  The  following  enforceability 
concerns: 

a.  Section  212.107,  Measurraient 
Methods  for  Visible  Emissions  could  be 
misinterpreted  as  requiring  use  of 
Method  22  for  sources  subject  to  opacity 
limits  as  well  as  sources  subject  to 
limits  on  detectabiUty  of  visible 
emissions. 

b.  Inconsistencies  in  the  measurement 
methods  for  opacity,  visible  emissions, 
and  "PM"  in  section  212.110,  212.107, 
212.108,  and  212.109. 

c.  Language  in  several  rules  which 
exempts  from  mass  emissions  limits 
those  sources  having  no  visible 
emissions. 

The  Illinois  Environmental  Protection 
Agency  (lEPA)  held  a  public  hearing  on 
the  proposed  rules  on  January  5, 1996. 
The  rules  became  effiective  at  the  State 
level  on  May  22, 1996,  and  were 
published  in  the  Illinois  Register  on 
Jime  7, 1996.  Illinois  made  submittals  to 
meet  the  commitments  related  to  th^ 
conditional  approval  on  November  14, 
1995,  May  9, 1996,  June  14, 1996, 
February  3. 1997,  and  October  16, 1997. 


At  this  time,  the  EPA  is  only  acting  on 
the  portions  of  those  submittals  that 
pertain  to  the  Granite  Qty  PM 
nonattainment  area  conditional 
approval,  including  the  following  new 
or  revised  rules  in  35  111.  Adm.  Code: 

Part  212:  Visible  and  Particulate  Matter 
Emissions 

Subpart  A:  General 

212.107  Measurement  Method  for  Visible 
Emissions 

212.108  Measurement  Methods  for  PM-10 
Emissions  and  Cbndensible  PM-10 
Emissions 

212.109  Measurement  Methods  for  Opacity 

212.110  Measurement  Methods  for 
Particulate  Matter 

Subpart  K:  Fugitive  Particulate  Matter 

212.302    Geographic  Areas  of  Application 

Subpart  L:  Particulate  Matter  Emissions 

212.324    Process  Emission  Units  in  Certain 
Areas 

Subpart  N:  Food  Manufacturing 

212.362    Emission  Units  in  Certain  Areas 

Subpart  O:  Stone,  Clay,  Glass  and  Concrete 
Man  ufacturing 

212.425    Emission  Units  in  Certain  Areas 

Subpart  R:  Primary  and  Fabricated  Metal 
Products  and  Machinery  Manufacture 

212.446    Basic  Oxygen  Furnaces 
212.458    Emission  Units  in  Certain  Areas 

Subpart  S:  Agriculture 

212.464    Sources  in  Certain  Areas 

In  addition  to  the  rule  changes  needed 
to  meet  the  commitments  imposed  on 
Illinois  in  the  conditional  approval, 
Illinois  submitted  other  revised  rules. 
Rules  submitted,  but  not  Usted  above, 
will  be  addressed  in  future  rulemaking 
actions. 

On  July  22. 1997,  the  EPA  proposed 
limited  approval,  Umited  disapproval  of 
the  SIP  revision  request  submitted  by 
IlUnois  to  meet  the  conditions  of  the 
May  18, 1994,  conditional  approval 
requirements.  In  the  July  22, 1997, 
proposal,  the  EPA  stated  that  Illinois 
had  met  all  of  the  conditional  approval 
requirements  except  for  the  requirement 
to  provide  an  enforceable  opacity  limit 
for  coke  oven  combustion  stacks.  In  an 
October  16, 1997,  letter,  Illinois 
submitted  a  revised  construction  and 
operating  permit  for  GCD.  The 
Federally-enforceable  permit  includes  a 
30  percent  opacity  limit,  and  states  that 
coke  oven  combustion  stacks  at  GCD  are 
not  covered  by  the  repair  opacity 
exemption  in  35  L\C  212.443(g)(2). 

The  only  other  comment  received  by 
the  EPA  on  the  July  22, 1997,  proposal 
was  an  October  17, 1997,  letter  from 
GCD,  in  support  of  Illinois'  October  16, 
1997,  submittal. 


Title  I,  section  107(d)(3)(D)  of  the 
amended  Act  and  the  general  preamble 
to  Title  I  [57  FR  13498  (April  16, 1992)1, 
allow  the  Governor  of  a  State  to  request 
the  redesignation  of  an  area  from 
nonattainment  to  attainment.  The 
criteria  used  to  review  redesignation 
requests  are  derived  from  the  Act, 
general  preamble,  and  the  following 
poUcy  and  guidance  memoranda  from 
the  Director  of  the  Air  QuaUty 
Management  Division  to  the  Regional 
Air  EKrectors,  September  4, 1992, 
Procedures  for  Pixxxssing  Requests  to 
Redesignate  Areas  to  Attainment.  An 
area  can  be  redesignated  to  attainment 
if  the  following  conditions  are  met: 

1.  The  area  has  attained  the  applicable 
NAAQS; 

2.  The  area  has  a  fully  approved  SIP 
under  section  110(k)  of  the  Act; 

3.  The  air  quahty  improvement  must 
be  permanent  and  enforceable; 

4.  The  area  has  met  all  relevant 
requirements  under  section  110  and  Part 
D  of  the  Act;  and, 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175  A  of  the  Act. 

On  July  22, 1997,  the  EPA  proposed 
to  disapprove  Illinois  request  to 
redesignate  the  Granite  City  PM 
nonattainment  area  to  attainment  based 
on  the  fact  that  the  area  did  not  have  a 
fully  approved  SIP.  Based  on  Illinois' 
October  16, 1997,  submittal,  the  EPA  is 
now  fully  approving  the  SIP  for  the 
Granite  City  area,  as  well  as  the 
redesignation  request  and  maintenance 
plan. 

Q.  Analysis  of  State  Submittal 

Only  the  issue  involving  the  coke 
oven  combustion  stacks  and  the 
redesignation  criteria  will  be  discussed 
in  this  notice.  For  a  discussion  of  how 
Illinois  addressed  the  other  noted 
deficiencies,  see  the  July  22, 1997, 
proposed  partial  approval  notice  (62  FR 
39199). 

Because  coke  oven  operations  are 
generally  covered  by  special  opacity 
limits,  Illinois'  SIP  exempts  coke  oven 
sources  fivm  the  statewide  30  percent 
opacity  limit.  This  State  exemption  was 
approved  by  EPA  on  September  3, 1981. 
It  was  later  realized  that  this  exemption 
left  coke  oven  combustion  stacks 
without  an  opacity  limit.  Coke  oven 
combustion  stacks  in  IlUnois  are  subject 
to  grain  loading  Umits  wdiich  require 
stack  tests  for  compliance 
determinations.  Because  stack  tests  can 
take  months  to  perform  and  only  last  a 
few  hours,  an  opacity  limit,  for  which 
compliance  can  be  determined  by  visual 
observations,  is  needed  to  ensure 
continuous  compliance.  This  deficiency 
was  cited  in  the  November  18, 1994, 
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conditional  approval  of  Illinois'  PM 
nonattainment  area  SIP  submittal. 

In  response  to  the  conditional 
approval  of  Illinois'  PM  plan,  the  State 
adopted  a  30  percent  opacity  limit  for 
coke  oven  combustion  stacks.  However, 
this  rule  also  includes  an  exemption  for 
"when  a  leak  between  any  coke  oven 
and  the  oven's  vertical  or  crossover 
flue(s)  is  being  repaired  •   •   *"  for  up 
to  3  hours  per  repair.  The  EPA  believes 
this  rule  is  unacceptable.  (See  62  FR 
39199.) 

In  an  October  16, 1997,  letter,  Illinois 
submitted  a  revised  construction  and 
operating  permit  for  GCD.  The  permit, 
which  was  issued  on  October  21, 1997, 
includes  a  30  percent  opacity  limit,  and 
states  that  coke  oven  combustion  stacks 
at  GCD  are  not  covered  by  the  repair 
opacity  exemption  in  35  lAC 
212.443(g)(2).  GCD  is  the  only  source  in 
the  Granite  City  nonattainment  area 
which  would  have  been  covered  by  the 
repair  exemption,  and  this  permit 
eliminates  the  exemption  for  GCD. 
Since  there  are  now  no  coke  oven 
combustion  stacks  in  the  nonattainment 
area  without  enforceable  opacity  limits, 
this,  deficiency  has  been  corrected  for 
the  Granite  City  nonattainment  area. 
The  issue  of  the  repair  exemption  rule 
as  it  applies  to  the  remainder  of  the 
State  will  be  addressed  in  subsequent 
rulemaking  actions. 

Under  cover  letters  dated  March  19, 
1996,  and  October  15. 1996,  the  State 
submitted  a  redesignation  request  for 
the  Granite  City  PM  nonattainment  area. 
A  public  hearing  was  held  on  May  6, 
1996. 

All  five  of  the  redesignation  criteria 
given  under  section  10;(d)(3)(E)  of  the 
Clean  Air  Act  must  be  satisfied  in  order 
for  the  EPA  to  redesignate  an  area  from 
nonattainment  to  attainment.  (See  the 
Background  section  of  this  notice.)  The 
following  is  a  description  of  how  the 
State's  redesignation  request  meets 
these  requirements. 

1.  Attainment  of  the  PM  NAAQS 

According  to  EPA  guidance,  the 
demonstration  that  the  area  has  attained 
the  PM  NAAQS  involves  submittal  of 
ambient  air  quality  data  from  an 
ambient  air  monitoring  network 
representing  peak  PM  concentrations, 
which  should  be  recorded  in  the 
Aerometric  Information  Retrieval 
System  (AIRS).  The  area  must  show  that 
the  average  annual  number  of  expected 
exceedances  of  the  24-hour  PM  standard 
is  less  than  or  equal  to  1.0,  and  that  the 
annual  arithmetic  mean  concentration  is 
less  than  or  equal  to  50  micrograms  per 
cubic  meter,  pursuant  to  40  CFR  Part  50, 
section  50.6.  The  data  must  represent 
the  most  recent  three  consecutive  years 


of  complete  ambient  air  quality 
monitoring  data  collected  in  accordance 
with  EPA  methodologies. 

The  lEPA  operates  four  PM 
monitoring  sites  in  the  nonattainment 
area.  Illinois  submitted  ambient  air 
quality  data  from  the  monitoring  sites 
which  demonstrates  that  the  area  has 
attained  the  PM  NAAQS.  This  air 
quality  data  was  verified  in  AIRS. 
Quality  assurance  procedures  are  a 
component  of  the  AIRS  data  entry 
process.  No  exceedance  of  the  24-hour 
or  annual  PM  NAAQS  has  been 
measured  since  1990.  Therefore,  the 
State  has  adequately  demonstrated, 
through  ambient  air  quality  data,  that 
the  PM  NAAQS  have  been  attained  in 
the  Granite  City  PM  nonattainment  area. 

2.  State  Implementation  Plan  Approval 

Those  States  containing  initial 
moderate  PM  nonattainment  areas  were 
required  to  submit  a  SIP  by  November 
15,  1991,  which  implemented 
reasonably  available  control  measures 
(RACM)  by  December  10,  1993,  and 
demonstrated  attainment  of  the  PM 
NAAQS  by  December  31,  1994.  Illinois 
submitted  the  required  SIP  revision  for 
the  Granite  City  PM  nonattainment 
areas  to  EPA  on  May  15,  1992.  On  May 
25, 1994,  the  EPA  proposed  to 
conditionally  approve  the  SIP.  Final 
conditional  approval  was  published  on 
November  18, 1994,  and  became 
effective  on  December  19, 1994.  The 
final  conditional  approval  allowed  the 
State  until  November  20, 1995,  to 
correct  five  stated  deficiencies.  Illinois 
made  submittals  to  meet  the 
commitments  related  to  the  conditional 
approval  on  November  14, 1995,  May  9, 
1996,  June  14.  1996,  February  3,  1997, 
and  October  16,  1997.  On  July  22, 1997, 
the  EPA  proposed  limited  approval, 
limited  disapproval  of  the  SIP  revision 
request  submitted  by  Illinois  to  meet  the 
conditions  of  the  May  18, 1994, 
conditional  approval  requirements.  In 
an  October  16, 1997,  letter,  Illinois 
submitted  a  revised  construction  and 
operating  permit  for  GCD.  This  permit 
corrected  the  final  deficiency,  and  the 
EPA  is,  in  this  notice,  fully  approving 
the  SIP  for  the  Granite  City  PM 
nonattainment  area. 

3.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

The  State  must  be  able  to  reasonably 
attribute  the  improvement  in  air  quality 
to  permanent  and  enforceable  emission 
reductions.  In  making  this  showing,  the 
State  must  demonstrate  that  air  quality 
improvements  are  the  result  of  actual 
enforceable  emission  reductions. 

The  PM  dispersion  modeling 
conducted  as  part  of  the  Granite  City 


PM  SIP  predicted  that  the  control 
measures  included  in  the  SIP  were 
sufficient  to  provide  for  attainment  and 
maintenance  of  the  PM  NAAQS.  The 
State  has  adequately  demonstrated  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  emission 
reductions  of  PM  as  a  result  of 
implementing  the  federally  enforceable 
control  measures  in  the  SIP. 

4.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D  of  the  Act 

To  be  redesignated  to  attainment, 
section  107(dX3){E)  requires  that  an  area 
must  have  met  all  applicable 
requirements  of  section  110  and  part  D 
of  title  I  of  the  Act.  The  EPA  interprets 
this  to  mean  that  for  a  redesignation 
request  to  be  approved,  the  State  must 
have  met  all  requirements  that  applied 
to  the  subject  area  prior  to  or  at  the  time 
of  a  complete  redesignation  request. 

A.  Section  110  Requirements 

Section  110(a)(2)  contains  general 
requirements  for  nonattainment  plans. 
For  pvuposes  of  redesignation,  the 
Illinois  SIP  was  reviewed  to  ensure  that 
all  applicable  requirements  under  the 
amended  Act  were  satisfied.  Many  of 
these  requirements  were  met  with 
Illinois'  May  15. 1992  submittal.  The 
EPA  proposed  conditional  approval  of 
the  SIP  at  that  time  because  certain 
requirements  had  not  been  met.  With 
the  November  14, 1995,  May  9, 1996, 
June  14. 1996.  February  3, 1997,  and 
October  16, 1997,  submittals  Illinois  has 
corrected  the  deficiencies  in  the  May  15, 
1992  submittaJ,  and  the  EPA  is,  in  this 
notice,  fully  approving  the  Granite  City 
PM  SIP  under  Section  110. 

B.  Part  D  Requirements 

Before  a  PM  nonattainment  area  may 
be  redesignated  to  attainment,  the  State 
must  have  fulfilled  the  applicable 
requirements  of  part  D.  Subpart  1  of  part 
D  establishes  the  general  requirements 
applicable  to  all  nonattainment  areas 
and  subpart  4  of  part  D  establishes 
specific  requirements  applicable  to  PM 
nonattainment  areas. 

The  requirements  of  sections  172(c) 
and  189(a)  for  providing  for  attainment 
of  the  PM  NAAQS.  and  the 
requirements  of  section  172(c)  for 
requiring  reasonable  further  progress, 
imposition  of  RACM,  the  adoption  of 
contingency  measures,  and  the 
submission  of  an  emission  inventory 
have  been  satisfied  through  today's 
direct  final  approval  of  the  Granite  City 
PM  SIP,  the  July  13, 1995,  approval  of 
the  Illinois  PM  contingency  measures 
SIP  (60  FR  36060),  and  the 
demonstration  that  the  area  is  now 
attaining  the  standard.  The 
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requirements  of  the  Part  D — New  Source 
Review  (NSR)  pennit  program  will  be 
replaced  by  the  Part  G— Prevention  of 
Significant  Deterioration  (PSD)  program 
once  the  area  has  been  redesignated. 
However,  in  order  to  ensure  that  the 
PSD  program  will  become  fully  effective 
immediately  upon  redesignation,  either 
the  State  must  be  delegated  the  Federal 
PSD  program  or  the  State  must  make 
any  needed  modifications  to  its  rules  to 
have  the  approved  PSD  program  apply 
to  the  affected  area  upon  redesignation. 
The  PSD  program  was  delegated  to  the 
State  of  Illinois  on  January  29, 1981  (46 
FR  9584). 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A  of  the  Act 

Section  175 A  of  the  Act  requires 
states  that  submit  a  redesignation 
request  for  a  nonattainment  area  under 
section  107(d)  to  include  a  maintenance 
plan  to  ensure  that  the  attainment  of  the 
NAAQS  for  any  pollutant  is  maintained. 
The  plan  must  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  ten  years  after  the  approval  of  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  State  must 
submit  a  revised  maintenance  plan 
demonstrating  attainment  for  the  ten 
years  following  the  initial  ten  year 
period. 

The  State  of  UUnois  adequately 
demonstrated  attainment  and 
maintenance  of  the  PM  NAAQS  through 
the  dispersion  modeling  submitted  as 
part  of  the  SIP.  Since  emissions  in  the 
area  are  not  expected  to  increase 
substantially  in  the  next  10  years,  that 
initial  attainment  demonstration  is  still 
adequate.  Also,  the  State  has  indicated 
that  industries  in  the  area  are  currently 
operating  at  about  30  percent  of  the 
emissions  allowed  imder  their  SEP,  so 
even  if  production  should  increase, 
emissions  would  likely  not  exceed  the 
amounts  used  to  demonstrate 
attainment  of  the  NAAQS.  Also, 
emissions  from  any  new  sources  would 
be  restricted  by  PSD  requirements. 

Once  an  area  has  been  redesignated, 
the  State  must  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
Part  58,  to  verify  the  attainment  status 
of  the  area.  The  maintenance  plan 
should  contain  provisions  for  continued 
operation  of  air  quality  monitors  that 
will  provide  such  verification.  Illinois 
operates  four  PM  air  monitoring  sites  in 
the  nonattainment  area.  These  sites  are 
approved  annually  by  the  EPA.  and  any 
future  change  would  require  discussion 
with  EPA.  In  its  submittal,  the  State 
commits  to  continue  to  operate  the  PM 
monitoring  station  to  demonstrate 


ongoing  compUance  with  the  PM 
NAAQS. 

Section  175  A  of  the  Act  also  requires 
that  a  maintenance  plan  include 
contingency  provisions,  as  necessary,  to 
promptly  correct  any  violation  of  the 
NAAQS  that  occurs  after  redesignation 
of  the  area.  These  contingency  measures 
are  distinguished  from  those  generally 
required  for  nonattainment  areas  imder 
section  172(c)(9).  However,  if  the 
contingency  measures  in  a 
nonattainment  SIP  have  not  been 
implemented  to  attain  the  standards  and 
they  include  a  requirement  that  the 
State  will  implement  all  of  the  PM 
control  measures  which  were  contained 
in  the  SIP  before  redesignation  to 
attainment,  then  they  can  be  carried 
over  into  the  area's  maintenance  plan. 

Under  a  cover  letter  dated  July  29, 
1994,  lEPA  submitted  a  State  Rule  to 
satisfy  the  contingency  measures 
requirements  specified  in  section 
172(c)(9)  for  the  Granite  Qty  PM 
nonattainment  area,  among  others.  This 
rule  is  eUgible  to  also  be  used  as  the 
section  175A  contingency  measures, 
because  the  State  was  able  to  attain  the 
PM  NAAQS  with  the  limitations  and 
control  measures  already  contained  in 
the  SIP.  On  July  13, 1995.  the  EPA 
approved  the  rule  into  the  Illinois  SIP 
in  a  direct  final  rulemaking  (60  FR 
36060).  which  became  effective  on 
September  11, 1995. 

Section  179(a)  of  the  amended  Act 
states  that  if  the  Administrator  finds 
that  a  State  has  failed  to  make  a  required 
submission,  finds  that  a  SIP  or  SIP 
revision  submitted  by  the  State  does  not 
satisfy  the  minimum  criteria  established 
under  section  110(k)  of  the  amended 
Act,  or  disapproves  a  SIP  submission  in 
whole  or  in  part,  unless  the  deficiency 
has  been  corrected  within  18  months 
after  the  finding,  one  of  the  sanctions 
referred  to  in  section  179(b)  of  the 
amended  Act  shall  apply  until  the 
Administrator  determines  that  the  State 
has  come  into  compliance.  (Pursuant  to 
40  CFR  52.31.  the  first  sanction  shall  be 
a  sanction  requiring  2  to  1  offsets,  in  the 
absence  of  a  case-specific  selection 
otherwise.)  If  the  deficiency  has  not 
been  corrected  within  6  months  of  the 
selection  of  the  first  sanction,  the 
second  sanction  under  section  179Cb) 
shall  also  apply.  In  addition,  section 
110(c)  of  the  Act  requires  promulgation 
of  a  Federal  Implementation  Plan  (FIP) 
within  2  years  after  the  finding  or 
disapproval,  as  discussed  above,  unless 
the  State  corrects  the  deficiency  and  the 
SIP  is  approved  before  the  FIP  is 
promulgated. 

On  December  17. 1991.  a  letter  was 
sent  to  the  Governor  of  Illinois  notifying 
him  that  the  EPA  was  making  a  finding 


that  the  State  of  Illinois  had  failed  to 
submit  a  PM  SIP  for  the  Granite  City 
nonattainment  area.  This  letter  triggered 
both  the  sanctions  and  FIP  processes  as 
explained  above.  Illinois  submitted  a 
PM  SIP  revision  for  the  nonattainment 
area  on  May  15. 1992.  and  in  an  April 
30. 1993.  letter  to  the  State  the  EPA 
informed  the  State  that  the  SIP  was 
determined  to  be  complete.  Therefore, 
the  deficiency  which  started  the 
sanctions  and  FIP  processes  was 
corrected,  and  the  sanctions  process 
ended.  The  FIP  process,  however,  was 
not  stopped  by  the  correction  of  the 
deficiency  and  EPA  was  to  promulgate 
a  FIP  within  2  years  of  the  railiue-to- 
submit  letter  (or  December  17, 1993), 
unless  a  PM  SIP  for  the  nonattainment 
area  was  finally  approved  before  then. 

On  November  18. 1994.  the  EPA 
conditionally  approved  the  SIP.  The 
final  conditional  approval  allowed  the 
State  imtil  November  20, 1995,  to 
correct  the  five  stated  deficiencies. 
Conditional  approval  does  not  start  a 
new  sanctions  process,  imless  the  state 
fails  to  make  a  submittal  to  address  the 
deficiencies,  makes  an  incomplete 
submittal,  or  the  submittal  is  ultimately 
disapproved.  Illinois  made  a  submittal 
to  meet  the  commitments  related  to  the 
conditional  approval  on  November  14, 

1995.  Supplemental  information  was 
submitted  on  May  9, 1996.  June  14, 

1996.  February  3. 1997.  and  October  16. 

1997.  This  submittal  became  complete 
by  operation  of  law  on  May  14, 1996.  No 
sanctions  process  is  currently  running. 
Upon  full  approval  of  the  Granite  City 
PM  plan,  FIP  liability  will  also  end. 

III.  Final  Rulemaking  Action 

Illinois  has  corrected  all  of  the 
deficiencies  listed  in  the  November  18, 
1994.  conditional  approval  as  they 
relate  to  the  Granite  City  PM 
nonattainment  area.  Because  Illinois  has 
met  all  of  the  commitments  of  the 
conditional  approval,  the  EPA  is 
approving  the  plan  for  the  Granite  City 
PM  nonattainment  area. 

The  EPA  is  also  approving  Illinois' 
March  19. 1996.  and  October  15, 1996, 
maintenance  plan  and  request  to 
redesignate  the  Granite  City  area  to 
attainment  for  PM  because  all 
requirements  for  redesignation  have 
been  met,  as  discussed  above. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to  ^ 
approve  the  SIP  revisions  should 
written  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  on 
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May  11, 1998  unless,  by  April  10. 1998, 
adverse  or  critical  written  comnients  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  rulemaking  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  May  11, 1998. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govenunent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  Federal 
action  approves  pre-existing 
requirements  under  federal.  State  or 
local  law,  and  imposes  no  new 
requirements  on  any  entity  affected  by 
this  rule,  including  small  entities. 
Therefore,  these  amendments  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 


includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  TTiis  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
msult  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(a),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  11, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2)). 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Air  Pollution  control,  National  parks, 
Wilderness  areas. 

Dated:  January  16, 1998. 
David  A.  Ullrich, 

Acting  Regional  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(141)  to  read  as 
follows: 

§52.720    Identification  of  plan. 

***** 

(c)  •  •  * 

(141)  On  November  14, 1995.  May  9. 

1996,  June  14, 1996,  and  February  3, 

1997,  October  16, 1997,  and  October  21. 
1997,  the  State  of  Illinois  submitted 
State  Implementation  Plan  (SIP) 
revision  requests  to  meet  commitments 
related  to  the  conditional  approval  of 
Illinois'  May  15. 1992,  SIP  submittal  for 
the  Lake  Calumet  (SE  Chicago), 
McCook.  and  Granite  City,  Illinois, 
Particulate  Matter  (PM)  nonattainment 
areas.  The  EPA  is  approving  the  portion 
of  the  SIP  revision  request  that  applies 
to  the  Granite  City  area.  The  SIP 
revision  request  corrects,  for  the  Granite 
City  PM  nonattainment  area,  all  of  the 
deficiencies  of  the  May  15, 1992, 
submittal. 

(i)  Incorporation  by  reference.  (A) 
Illinois  Administrative  Code  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  1:  Pollution 
Control  Board,  Subchapter  c:  Emission 
Standards  and  Limitations  for 
Stationary  Sources,  Part  212:  Visible 
and  Particulate  Matter  Emissions, 
Subpart  A:  General,  Sections  212.107, 
212.108,  212.109,  212.110;  Subpart  L: 
Particulate  Matter  from  Process 
Emission  Sources,  Section  212.324; 
Subpart  N:  Food  Manufactiuing,  Section 
212.362;  Subpart  Q:  Stone,  Clay,  Glass 
and  Concrete  Manufacturing,  Section 
212.425;  Subpart  R:  Primary  and 
Fabricated  Metal  Products  and 
Machinery  Manufacture,  Sections 
212.446,  212.458;  Subpart  S: 
Agriculture,  Section  212.464.  Adopted 
at  20  Illinois  Register  7605,  effective 
May  22, 1996. 

(B)  Joint  Construction  and  Operating 
Permit:  Application  Number  95010005, 
Issued  on  October  21, 1997,  to  Granite 
City  Division  of  National  Steel 
Corporation. 

3.  Section  32.725  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§52.725    Control  Strategy:  Particutataa. 

***** 

(e)  Approval — On  March  19, 1996, 
and  October  15, 1996,  Illinois  submitted 
requests  to  redesignate  the  Granite  City 
Particulate  Matter  (PM)  nonattainment 
area  to  attainment  status  for  the  PM 
National  Ambient  Air  Quality  Standards 
(NAAQS).  as  well  as  a  maintenance  plan 
for  the  Granite  City  area  to  ensiu« 
continued  attainment  of  the  NAAQS. 
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The  redesignation  request  and 
maintenance  plan  satisfy  all  applicable 
requirements  of  the  Clean  Air  Act. 


PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Illinois— PM-10 


2.  In  §  81.314.  the  table  entitled 
"Illinois  PM-10"  is  amended  by 
revising  the  entry  for  "Madison  County" 
to  read  as  follows: 

f  81.314    HHnols.  ^ 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Madison  County  Granite  City  Township  and  Nameoki  Town- 
ship. 


5/1 1/98    Attainment 


[FR  Doc.  98-6091  Filed  3-10-98;  8:45  am] 
BILUNQ  CODE  6660  M  l» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

FRl-5975-0] 

RtN2060-AH06 

Control  of  Air  Pollution  From  Motor 
Vohicles  and  New  Motor  Vehicle 
Englnea;  Increase  of  the  Vehicle  Mass 
for  3-Wheeled  Motorcycles 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  Today's  action  changes  the 
regulatory  definition  of  a  motorcycle  to 
include  3-wheeled  vehicles  weig^ng  up 
to  1749  pounds  effective  for  1998  and 
later  model  year  motorcycles  for  which 
emission  stajodards  are  in  place. 

This  action  will  create  no  detrimental 
health  effects,  and  will  therefore  retain 
the  health  benefits  derived  from  the 
current  motorcycle  regulations  in  effiect. 
DATES:  This  rule  is  effective  on  April  10, 
1998. 

ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  Docket  No. 
A-96-49.  The  docket  is  located  at  the 
Air  Docket  section,  401  M.  Street,  SW., 
Washington,  DC  20460,  and  may  be 
viewed  in  room  M-1500  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday.  The  telephone  number  is  (202) 
260-7548  and  the  facsimile  number  is 
(202)  260-4400.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Lamitola,  Vehicle  Programs  and 
Compliance  Division.  U.S. 


Environmental  Protection  Agency.  2565 

Plymouth  Road,  Ann  Arbor,  Michigan 

48105.  Telephone  (313)  668-4479. 

Email  LAMITOLA. FRANK© 

EPAMAIL.EPA.GOV.  FAX  (313)  741- 

7869. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  regulated  by  this  action  are 
motorcycle  and  motor  vehicle 
manufacturers.  Tabulated  entities 
include  the  following: 


Category 


Industry 


Examples  d  regulated  entities 


•  Motorcycle  manufacturers. 

•  Manufacturers  of  3-wtieeled  ve- 
hicles. 

•  Importers  of  motorcycles. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carehilly  examine  the  criteria 
contained  in  §  86.402  of  title  40  of  the 
Code  of  Federal  Regulations,  as 
modified  by  today's  action.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Electronic  Availability 

Electronic  copies  of  the  preamble  and 
the  regulatory  text  of  this  final 
rulemaking  are  available  via  the  EPA 
internet  web  site.  This  service  is  free^f 
charge,  except  for  any  cost  you  already 
incur  for  internet  connectivity.  An 
electronic  version  is  made  available  on 
the  day  of  publication  on  the  primary 


EPA  web  site  listed  below.  The  EPA 
Office  of  Mobile  Sources  also  publishes 
these  dociunents  on  the  secondary  web 
site  listed  below: 
EPA  internet  web  site 
http://www.epa.gov/docs/fedi]gstr/ 

EPA-AIR/(either  select  desired  date 

or  use  Search  feature) 
OMS  web  site 
http://www.epa.gov/OMSWWW/(look 

in  "What's  New"  or  under  the 

specific  rulemaking  topic) 
Please  note  that  due  to  differences 
between  the  software  used  to  develoiJ 
the  docvunmt  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

TaUe  of  Contents 

L  Background 

II.  Requirements  of  the  Final  Rule 

III.  Public  Participation 

IV.  Administrative  Requirements 

L  Backgronnd 

On  June  3.  1997.  the  Agency 
pubUshed  a  proposed  rule  which 
increased  the  allowable  weight  limit  for 
three-wheeled  motorcycles  from  1499 
pounds  to  1749  pounds  (62  FR  30291). 
This  action  was  taken  after  a 
manufecturer  requested  that  EPA 
consider  raising  the  weight  limit  to 
accommodate  the  market  demand  for 
slightly  heavier  three-wheeled 
motorcycles.  According  to  the 
manufacturer,  raising  the  limit  would 
allow  more  amenities,  such  as  air 
conditioning.  EPA  found  that  it  was 
appropriate  to  propose  raising  the 
weight  limit  to  1749  pounds,  because  it 
accommodates  the  market-driven 
changes  indicated  by  the  manufacturer, 
but  does  not  compromise  air  quaUty  or 
health  benefits.  EFA  requested 
com^ments  about  the  potential  for  the 
weight  increase  to  substantially  increase 
the  number  of  such  vehicles  being  sold 
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in  the  U.S.,  or  the  manner  in  which  they 
are  used.  No  comments  were  received 
during  the  pubUc  comment  period  for 
the  proposed  rule.  Therefore,  EPA  is 
Hnalizing  as  proposed  the  increased 
weight  Hmit  for  3-wheeled  motorcycles. 

EPA  believes  that  increasing  the 
weight  Umit  for  3-wheeled  vehicles  by 
250  pounds  will  not  compromise  air 
quality  or  health  benefits  based  on  the 
current  market  for  these  vehicles.  The 
health  beneHts  currently  achieved  by 
the  motorcycle  emission  standards  are 
anticipated  to  remain,  and  not  be 
adversely  impacted  by  raising  the 
weight  limit  of  3-wheeled  vehicles. 
Furthermore,  it  is  EPA's  understanding 
that  the  number  of  3-wheeled  vehicles 
affected  by  this  action  is  going  to  be 
very  small  (i.e.,  sales  of  around  500 
units  annually).  EPA  will  revisit  this 
matter  if  this  understanding  changes. 

n.  Requirements  of  the  Final  Rule 

EPA  is  increasing  the  weight  limit  for 
3-wheeled  motorcycles  from  1,499 
poimds  (680  Kg)  to  1,749  pounds  (793 
Kg).  EPA  is  also  amending  the 
motorcycle  testing  procedures  to 
account  for  the  increase  in  weight. 

III.  Public  Participation 

EPA  stated  in  the  proposal  that  a 
public  hearing  would  be  held  if 
requested.  No  party  requested  a  hearing. 
A  sixty-day  public  comment  period  was 
provided,  during  which  time  no  written 
comments  were  submitted  to  the  EPA 
Air  Docket. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Reporting  and  Recordkeeping 
Requirements 

This  regulation  does  not  impose  any 
new  information  collection 
requirements  and  results  in  no  change 
to  the  currently  approved  collection. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0104. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Impact  on  Small  Entities 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  proposed  rule.  This  rule  will  not 
have  a  significant  adverse  economic 
impact  because  it  will  increase  the 
weight  limit  on  these  vehicles,  thereby 
allowing  the  manufacturers  of  three- 
wheeled  vrfiicles  to  produce  these 
vehicles  within  the  weight  limit  of  1 749 
pounds  (793  Kg).  This  weight  increase 
will  allow  manufacturers  of  vehicles 
near  the  existing  limit  of  1499  pounds 
(680  Kg)  to  provide  more  options  on 
those  vehicles  and  thus  share  the 
existing  market  with  competing  entities 
fairly.  EPA  has  identified  only  two 
manufacturers  currently  marketing  such 
vehicles  in  the  United  States. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  thisTule 
and  other  required  information  to  the 
U.S.- Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  final 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Labeling,  Motor  vehicle  pollution, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  3, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  In  the 
preamble,  part  86  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  PROM  NEW  AND  IN-USE 
IMOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 
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Anduti^  42  U.S.C.  7401-7671q. 

Subpart  E— Emlaaion  Ragulationa  for 
1978  and  Later  New  Motorcyclaa, 
Qanorai  Proviaiona 

2.  A  new  §  86.402-98  is  added  to  read 
as  follows: 

186.402-08    Definitions. 

The  definitions  of  §  86.402-78  apply 
to  this  subpart.  The  following  definition 
in  this  section  is  applicable  beginning 
with  the  1998  model  year 

Motorcycle  means  any  motor  vehicle 
with  a  headlight,  taillight,  and  stoplight 
and  having:  Two  wheels,  or  Three 
wheels  and  a  curb  mass  less  than  or 
equal  to  793  kilograms  (1749  pounds). 

3.  Section  86.406-78  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S86.40»-78    Introduction,  structure  of 
suoper^  lunner  imonnaiion. 


(d)  Manufacturers  who  are 
considering  an  application  should 
contact:  Director,  Vehicle  Programs  and 
Compliance  Division,  Environmental 
Protection  Agency,  2565  Plymouth  Rd., 
Ann  Arbor,  Michigan  48105  and  state 
whether  he/she  plans  to  certify  for  total 
sales  of  greater  than  or  less  than  10,000 
vehicles  for  the  applicable  model  year. 

Subpart  F    Ewtselon  Ragulationa  for 
1978  artd  Later  New  Motorcyclaa;  Taat 
Procaduraa 

4.  Section  86.518-78  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

186.518-78    Dynsmomstsr  caHbrstton. 

•        •        *        •        * 

(c)  The  performance  check  consists  of 
conducting  a  dynamometer  coastdown 
at  one  or  more  inertia-horsepower 
settings  and  comparing  the  coastdown 
time  to  the  table  in  Figiire  F98-9  of 
§  86.529-98.  If  the  coastdown  time  is 

Figure  F98-9 


outside  the  tolerance,  a  new  calilnvtion 
is  required. 

5.  A  new  §  86.529-98  is  added  to 
subpart  F  to  read  as  follows: 

§86.829  ee    Road  load  fores  and  Insnta 


(a)(1)  Road  load  as  a  function  of  speed 
is  given  by  the  following  equation: 

F  =  A  +  CV2 

(2)  The  values  for  coefficients  A  and 
C  and  the  test  inertia  are  given  in  Figure 
F98-g  of  this  section.  Velocity  V  is  in 
km/h  and  force  (F)  is  in  newtons.  The 
forces  given  by  the  equation  in 
paragraph  (a)(1)  of  this  section  shall  be 
simtdated  to  the  best  ability  of  the 
equipment  being  used. 

(b)  The  inertia  given  in  Figure  F98-9 
shall  be  used.  Motorcycles  with  loaded 
vehicle  mass  outside  these  limits  shall 
be  tested  at  an  eqmvalent  inertial  mass 
and  road  load  force  specified  by  the 
Administrator.  Figiire  F98-9  follows: 


Loaded  vehide  mass  (kg) 


Equivalent 

inertial 
mass  (1(g) 


Foros  coefficients 


A(nt) 


C(nt/OOTV 


Force  at  65 
km/h(nt) 


70  to  60  lon/h  coastdown  caNbration 
times 


Target  time 
(sec) 


Allowable  tolerance 


Longest 
time  (sac) 


Shortest 
time  (sec) 


95-105  

106-115  ... 
116-125  _. 
126-135  ... 
136-145  ... 
146-155  ... 
156-165  ... 
166-175  ... 
176-185  ... 
186-195  ... 
196-205  ... 
206-215  ... 
216-225  ... 
226-235  ... 
236-245  ... 
246-255  ... 
256-265  ... 
266-275  ... 
276-285  ... 
286-295  ... 
296-305  ... 
306-315  ... 
316-325  ... 
326-335  ... 
336-345  ... 
346-355  ... 
356-365  ... 
366-375  ... 
376-385  ... 
386-395  ... 
396-405  ... 
406-415  ... 
416-425  ... 
426-435  ... 
436-445  ... 
446-455  ... 
456-465  ... 
466-475  ... 
476-485  ... 


1W 
110 
120 
130 
140 
150 
160 
170 
180 
190 
200 
210 
220 
230 
240 
250 
260 
270 
280 
290 
300 
310 
320 
330 
340 
350 
360 
370 
380 
390 
400 
410 
420 
430 
440 
450 
460 
470 
480 


0.0 

0.82 

1.70 

2.57 

3.44 

4.32 

5.19 

6.06 

6.94 

7.81 

8.69 

9.56 

10.43 

11.31 

12.18 

13.06 

13.93 

14.80 

15.68 

16.55 

17.43 

18.30 

19.17 

20.05 

20.92 

21.80 

22.67 

23.54 

24.42 

25.29 

26.17 

27.04 

27.91 

28.79 

29.66 

30.54 

31.41 

32.28 

33.16 


.0224 
.0227 
.0230 
.0233 
.0235 
.0238 
.0241 
.0244 
.0246 
.0249 
.0252 
.0255 
.0257 
.0260 
.0263 
.0266 
.0268 
.0271 
.0274 
.0277 
.0279 
.0282 
.0285 
.0288 
.0290 
.0293 
.0296 
.0299 
.0301 
.0304 
.0307 
.0310 
.0312 
.0315 
.0317 
.0318 
.0319 
.0319 
.0320 


94.8 
96.8 
98.8 
100.9 
102.9 
104.9 
107.0 
109.0 
111.0 
113.1 
115.1 
117.1 
119.2 
121.2 
123.2 
125.3 
127.3 
129.3 
131.4 
133.4 
135.4 
137.5 
139.5 
141.6 
143.6 
145.6 
147.7 
149.7 
151.7 
153.8 
155.8 
157.8 
159.9 
161.9 
163.7 
164.9 
166.0 
167.1 
168.3 


2.95 
3.18 
3.39 
3.60 
3.80 
3.99 
4.10 
4.36 
4.53 
4.69 
4.85 
5.00 
5.15 
5.30 
5.43 
5.57 
5.70 
5.82 
5.95 
6.06 
6.18 
6.29 
6.40 
6.50 
6.60 
6.70 
6.80 
6.89 
6.98 
7.07 
7.16 
7.24 
7.33 
7.41 
7.49 
7.61 
7.73 
7.84 
7.95 


3.1 
3.3 
3.6 
3.8 
4.0 
4.2 
4.4 
4.6 
4.7 
4.9 
5.1 
5.2 
5.4 
5.5 
5.7 
5.8 
5.9 
6.1 
6.2 
6.3 
6.4 
6.5 
6.6 
6.7 
6.8 
6.9 
7.0 
7.1 
7.2 
7.3 
7.4 
7.5 
7.6 
7.6 
7.7 
7.8 
8.0 
8.1 
8.2 


2.8 
3.0 
3.2 
3.4 
3.6 
3.8 
4.0 
4.2 
4.3 
4.5 
4.6 
4.8 
4.9 
5.1 
5.2 
5.4 
5.5 
5.6 
5.7 
5.8 
6.0 
6.1 
6.2 
6.3 
6.4 
6.5 
6.6 
6.7 
6.8 
6.9 
6.9 
7.0 
7.1 
7.2 
7.3 
7.4 
7.5 
7.6 
7.7 
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Figure  F98-9— Continued 


Loaded  vehicle  mass  (kg) 


Equivalent 

inertial 
mass  (kg) 


Force  coeffkaents 


A(nt) 


C  (nt/(km/ 
h)2) 


Force  at  65 
km/h  (nt) 


70  to  60  km/h  coastdown  calbratkm 
times 


Target  time 
(sec) 


Altowable  tolerance 


Longest 
time  (sec) 


Shortest 
time  (sec) 


486-495 
496-505 
506-515 
516-525 
526-635 
536-645 
546-555 
556-565 
566-575 
576-585 
586-595 
596-605 
606-615 
616-625 
626-635 
636-645 
646-655 
565-665 
666-675 
676-685 
686-695 
696-705 
706-715 
716-725 
726-735 
736-745 
746-755 
756-765 
766-775 
776-785 
786-795 
796-805 
806-815 
816-825 
826-835 
836-845 
846-855 
856-865 
866-873 


490 
500 
510 
520 
530 
540 
550 
560 
570 
580 
590 
600 
610 
620 
630 
640 
650 
660 
670 
680 
690 
700 
710 
720 
730 
740 
750 
760 
770 
780 
790 
800 
810 
820 
830 
840 
850 
860 
870 


34.03 
34.90 
35.78 
36.65 
37.53 
38.40 
39.27 
40.15 
41.02 
41.90 
42.77 
43.64 
44.52 
45.39 
46.27 
47.14 
48.01 
48.89 
49.76 
50.64 
51.51 
52.38 
53.26 
54.13 
55.01 
55.88 
56.75 
57.63 
58.50 
59.38 
60.25 
61.12 
62.00 
62.87 
63.75 
64.62 
65.49 
66.37 
67.24 


.0320 
.0321 
.0322 
.0322 
.0323 
.0323 
.0324 
.0325 
.0325 
.0326 
.0327 
.0327 
.0328 
.0328 
.0329 
.0330 
.0330 
.0331 
.0332 
.0332 
.0333 
.0333 
.0334 
.0335 
.0335 
.0336 
.0336 
.0337 
.0338 
.0338 
.0339 
.0339 
.0340 
.0341 
.0341 
.0342 
.0343 
.0343 
.0344 


169.4 
170.5 
171.7 
172.8 
173.9 
175.1 
176.2 
177.3 
178.5 
179.6 
180.8 
181.9 
183.0 
184.2 
185.3 
186.4 
187.6 
188.7 
189.8 
191.0 
192.1 
193.2 
194.4 
195.5 
196.6 
197.8 
198.9 
200.1 
201.2 
203.3 
204.5 
205.6 
206.7 
207.9 
209.0 
210.1 
211.3 
212.4 
213.5 


8.06 

8.17 

8.28 

8.39 

8.49 

8.60 

8.70 

8.80 

8.90 

9.00 

9.10 

9.19 

9.29 

9.38 

9.47 

9.56 

9.65 

9.74 

9.83 

9.92 

lO.Oi 

10.09 

10.17 

10.26 

10.34 

10.42 

10.50 

10.58 

10.66 

10.74 

10.82 

10.91 

10.99 

11.07 

11.15 

11.24 

11.32 

11.40 

11.48 


8.3 

8.4 

8.5 

8.6 

8.7 

8.8 

9.0 

9.1 

9.2 

9.3 

9.4 

9.5 

9.5 

9.6 

9.7 

9.8 

9.9 

10.0 

10.1 

10.2 

10.3 

10.4 

10.4 

10.5 

10.6 

10.7 

10.8 

10.9 

10.9 

11.0 

11.1 

11.2 

11.3 

11.4 

11.5 

11.5 

11.6 

11.7 

11.8 


7.8 

7.9 

8.0 

8.2 

8.3 

8.4 

8.5 

8.6 

8.7 

8.8 

8.9 

8.9 

9.0 

9.1 

9.2 

9.3 

9.4 

9.5 

9.6 

9.7 

9.8 

9.8 

9.9 

10.0 

10.1 

10.2 

10.2 

10.3 

10.3 

10.4 

10.5 

10.6 

10.7 

10.8 

10.8 

10.9 

11.0 

11.1 

11.2 


(c)  The  dynamometer  shall  be 
adjusted  to  reproduce  the  specified  road 
load  as  determined  by  the  most  recent 
calibration.  Alternatively,  the  actual 
vehicle  road  load  can  be  measured  and 
duplicated: 

(1)  Make  at  least  5  replicate 
coastdowns  in  each  direction  from  70  to 
60  km/h  on  a  smooth,  level  track  under 
balanced  wind  conditions.  The  driver 
must  have  a  mass  of  80  ±10  kg  and  be 
in  the  normal  driving  position.  Record 
the  coastdown  time. 

(2)  Average  the  coastdown  times. 
Adjust  the  dynamometer  load  so  that 
the  coastdown  time  is  duphcated  with 
the  vehicle  and  driver  on  the 
dynamometer. 


(3)  Alternate  procedures  may  be  used 
if  approved  in  advance  by  the 
Administrator. 

[FR  Doc.  98-6094  Filed  3-10-98;  8:45  am] 
BILUNG  CODE  e6«O-S0-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  209,  212, 213,  217,  222, 
and  252 

[DFARS  Case  97-0314] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Veterans 
Employment  Emphasis 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  8117  of 
the  National  Elefense  Appropriations 
Act  for  Fiscal  Year  1998,  which 
prohibits  the  obligation  or  expenditure 
of  funds  under  a  contract  with  a 
contractor  that  has  not  submitted  a 
required  report  pertaining  to 
employment  of  veterans. 
DATES:  Effective  date:  March  11, 1998. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  showm  below  on 
or  before  May  11,  1998,  to  be  considered 
in  the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Coimcil,  Attn: 
Michael  Pelkey.  PDUSD  (A&T)  DP 


UMI 
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(DAR),  IMD  3D139,  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  97^314  in 
all  correspondence  related  to  this  issue, 
E-mail  comments  should  dte  DFARS 
Case  97-D314  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Pelkey.  (703)  602-0131. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  8117  of  the  National  Defense 
Appropriations  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-56)  prohibits  the  obUgation 
or  expenditure  of  funds  appropriated  by 
the  Act  to  enter  into  or  renew  a  contract 
with  a  contractor  that  is  subject  to  the 
reporting  requirements  of  38  U.S.C. 
4212(d),  but  has  not  submitted  the  most 
recent  report  required  for  1997  or  a 
subsequent  year.  The  report  is 
prescribed  in  41  CFR  61-250  and  is 
known  as  the  "Federal  Contractor 
Veterans'  Employment  Report  VETS- 
100."  Reports  for  1997  are  due  on  March 
31, 1998. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  the  rule  requires  only  that  an 
offeror  represent,  by  submission  of  its 
offer,  that  is  has  submitted  the  most 
recent  report  required  by  38  U.S.C. 
4212(d)  pertaining  to  mnployment  of 
veterans.  An  initial  regulatory  flexibility 
analysis  has  therefore  not  been 
performed.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  firom  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  dte  DFARS  Case  97-D314  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 


comment.  This  interim  rule  implements 
Section  8117  of  the  National  Defense 
Appropriations  Act  for  Fiscal  Year  1998, 
which  prohibits  the  obligation  or 
expenditure  of  fiscal  year  1998  funds 
under  a  contract  with  a  contractor  that 
has  not  submitted  the  most  recent  report 
required  by  38  U.S.C.  4212(d)  for  1997 
or  a  subsequent  year.  Immediate 
implementation  is  necessary  to  preclude 
violation  of  the  prohibition,  which 
could  occur  after  the  1997  reports  are 
due  to  the  Department  of  Labor  on 
March  31. 1998.  Comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subiects  in  48  CFR  Parts  209, 
212.  213,  217.  222.  and  252 

Government  procurement. 
Michele  P.  PeterMm, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  209,  212,  213, 
217,  222.  and  252  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  209.  212,  213.  217,  222,  and  252 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  209— CONTRACTOR 
QUAUHCATIONS 

2.  Section  209.104-1  is  amended  by 
adding  psiragraph  (g)(iii]  at  the  end  of 
the  section  to  read  as  follows: 

§  209.104-1    General  standards. 

*  *        •        •        • 

(g)  *  •  * 

(iii)  A  contracting  officer  shall  not 
enter  into  or  renew  a  contract  with  a 
contractor  that  is  subject  to  the  reporting 
requirements  of  38  U.S.C.  4212(d) 
pertaining  to  employment  of  veterans, 
but  has  not  submitted  the  most  recent 
report  required  by  38  U.S.C.  4212(d)  for 
1997  or  a  subsequent  year  (see 
222.1304(b)). 

3.  Section  209.104-70  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§209.104-70    Soiidtalion  provlaions. 

•  •         •         «         • 

(c)  Use  the  provision  at  252.209-7003, 
Compliance  with  Veterans'  Employment 
Reporting  Requirements,  in  solidtations 
with  a  value  estimated  to  exceed  the 
simplified  acquisition  threshold. 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

4.  Section  212.503  is  amended  by 
adding  paragraph  (a)(xii)  to  read  as 
follows: 


S  212.503    ApplleaMlltr  Of  certain  laws  to 
Executive  Agency  contracts  for  the 
aequiettlon  of  commercial  Neme. 

(a)  *  •  • 

(xii)  Section  8117,  Pub.  L.  105-56, 
Restriction  on  Use  of  Funds 
Appropriated  for  Fiscal  Year  1998  (see 
222.1304(b)). 


PART  213— SIMPURED  ACQMSnXW 
PROCEDURES 

5.  Section  213.  005  is  added 
immediately  following  section  213.000 
to  read  as  follows: 

S  21 3.006    Federel  Acquisition  SirsamHntng 
Act  or  1994  Hst  of  InappHcabte  laws. 

(a)  The  restriction  on  use  of  funds 
appropriated  for  fiscal  year  1998  in 
Siection  8117  of  the  National  Def^ise 
Appropriations  Act  for  Fiscal  Year  1998 
(Pub.  L.  105-56)  is  inapplicable  to 
contracts  at  or  below  the  simplified 
acquisition  threshold  (see  222.1304(b)). 

PART  217— SPECIAL  CONTRACTING 
METHODS 

6.  Section  217.207  is  added  to  read  as 
follows: 

S  21 7.207    Exercise  of  opflons. 

(c)  Except  for  contracts  for  the 
acquisition  of  commercial  items,  if  the 
contractor  has  any  contract  containing 
the  clause  at  FAR  52.222-37, 
Employment  Reports  on  Disabled 
Veterans  and  Veterans  of  the  Vietnam 
Era,  the  contracting  officer  may  exercise 
an  option  with  a  value  exceeding  the 
simplified  acquisition  threshold  only 
after  determining  that  the  contractor  has 
submitted  the  most  recent  report 
required  by  that  dause  (see 
222.1304(b)). 

PART  222— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISmONS 

7.  Section  222.1304  is  added  to  read 
as  follows: 

§222.1304    Department  of  Labor  netlCM 
and  reports. 

(b)  As  provided  in  Section  8117  of  the 
National  Defense  Appropriations  Ad  for 
Fiscal  Year  1998  (Pub.  L  105-56).  no 
funds  made  available  in  that  Act  may  be 
obligated  or  expended  to  enter  into  or 
renew  a  contrad  with  a  contrador  that 
is  subjed  to  the  reporting  requirements 
of  38  U.S.C.  4212(d)  (i.e.,  the  VETS-100 
report  required  by  FAR  52.222-37, 
Employment  Reports  on  Disabled 
Veterans  and  Veterans  of  the  Vietnam 
Era)  but  has  not  submitted  the  most 
recent  report  required  by  38  U.S.C. 
4212(d)  for  1997  or  a  subsequent  year. 


UMI 
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PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

8.  Section  252.209-7003  is  added  to 
read  as  follows: 

§  252.209-7003    Compliance  v»ith  Veterans' 
Employment  Reporting  Requirements. 

As  prescribed  in  222.1304(b)  use  the 
following  provision: 

Compliance  With  Veterans'  Employment 
Reporting  Requirements  (Mar  1998) 

By  submission  of  its  offer,  the  offeror 
represents  that,  if  it  is  subject  to  the  reporting 
requirements  of  37  U.S.C.  4212(d)  (i.e.,  the 
VETS-100  report  required  by  Federal 
Acquisition  Regulation  clause  52.222-37, 
Employment  Reports  on  Disabled  Veterans 
and  Veterans  of  the  Vietnam  Era),  it  has 
submitted  the  more  recent  report  required  by 
37  U.S.C.  4212(d). 
(End  of  provision) 

|FR  Doc.  98-6166  Filed  3-10-98;  8:45  am) 

BH.LMQ  CODE  S00O-O«-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.O.  030398A] 

Atlantic  Sea  Scallop;  Cartified  Vessel 
Tracking  System  Vendor 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  Vessel  Tracking 

System  (VTS)  Certification. 

summary:  NMFS  announces  the 
approval  and  certification  of  a  VTS 
vendor  for  the  Northeast  Region.  This 
action  is  necessary  to  inform  owners  of 
vessels  required  to  report  days-at-sea 
(DAS)  with  VTS  units  of  the 
requirement  to  have  an  operational  VTS 
unit  on  board  effective  May  15, 1998. 
This  action  implements  the  VTS 
requirement  of  the  Atlantic  sea  scallop 
regulations  for  certain  categories  of 
vessels. 

DATES:  This  action  becomes  effective  on 
May  15, 1998. 


FOR  FURTHS?  INFORMATION  CONTACT:  Paul 

H.  Jones,  Fishery  Policy  Analyst,  978- 

281-9273. 

SUPPLEMENTARY  INFORMATION:  Final 

regulations  implementing  Amendment  4 
to  the  Atlantic  Sea  Scallop  Fishery 
Management  Plan  were  published  on 
January  19. 1994  (59  FR  2757).  This 
amendment  established  effort  control,  or 
DAS  programs,  and  required  vessels 
participating  in  a  DAS  program  to 
install  an  operational  VTS  unit  for  DAS 
monitoring.  The  regulations 
implementing  Amendment  5  to  the 
Northeast  Multispecies  FMP  (59  FR 
9872,  March  1,  1994)  implemented 
similar  provisions  for  certain  sectors  of 
this  fishery,  hi  1994,  NMFS  notified 
vessels  participating  in  the  DAS 
programs  that  the  VTS  requirement  was 
delayed  pending  certification  of  vendors 
that  meet  the  specified  minimum 
performance  standards.  During  this 
period,  vessels  were  required  to  report 
via  the  call-in  system  (see  §  648.10(d)). 

In  the  proposed  rule  for  Amendment 
4  (58  FR  46606,  September  2, 1993), 
NMFS  requested  that  vendors  interested 
in  having  systems  certified  for  use  in 
these  fisheries  submit  information 
showing  that  the  VTS  meets  the 
minimum  performance  criteria.  The 
NMFS  Office  for  Law  Enforcement 
worked  with  the  vendors  to  develop 
VTS  units  that  meet  these 
specifications. 

On  October  29. 1996,  NMFS 
announced  an  experiment  to  test  VTS 
between  January  2, 1997,  and  September 
30,  1997,  to  determine  the  effectiveness 
of  VTS  units  supplied  by  vendors  for 
VTS  monitoring.  Limited  access 
multispecies  permit  holders  in  the 
individual  DAS  and  combination  DAS 
permit  categories,  as  well  as  scallop 
limited  access  permit  holders  in  the 
full-time  and  part-time  categories,  were 
invited  to  participate  in  the  VTS 
experiment.  Two  vendors,  Boatracs  and 
SeaConnect,  and  56  fishing  vessels 
participated  in  the  VTS  experimental 
program. 

Regulations  contained  in  50  CFR 
648.10(d)  provide  NMFS  with  the 
discretion  to  authorize  the  use  of  the 
call-in  system  to  report  DAS  until  such 
time  VTS  vendors  are  certified.  NMFS 
has  reviewed  the  results  of  the  VTS 


experiment  and  other  information 
provided  by  the  vendor  and  concluded 
the  following  vendor  has  VTS  units  that 
meet  the  requirements  for  certification: 
Boatracs,  6440  Lusk  Blvd.,  Suite  D201. 
San  Diego,  CA  92121-2758,  (619)  587- 
1073, 1-800-336-8722.  As  the  result  of 
certification  of  this  vendor,  the  existing 
requirement  that  limited  access  sea 
scallop  vessels  in  the  full-time  and  part- 
time  permit  categories  report  via  the 
call-in  system  is  rescinded. 

The  vendor  SeaConnect  did  not  meet 
the  specifications  required  for 
certification.  They  were  informed  of  the 
problems,  continue  to  work  with  the 
NMFS  Office  of  Law  Enforcement,  and 
may  qualify  in  the  future. 

Ehiring  its  January  1998  meeting,  the 
New  England  Fishery  Management 
Council  voted  to  propose  a  1-year  delay 
in  the  VTS  requirement  for  all  limited 
access  multispecies  individual  DAS 
vessels.  Therefore,  this  action  applies 
only  to  scallop  limited  access  permit 
holders  in  the  full-time  and  part-time 
categories  effective  May  15, 1998.  These 
vessels  are  required  to  have  an 
operational  Boatracs  VTS  imit  on  board 
to  report  DAS  and  are  now  subject  to  all 
the  VTS  provisions  and  requirements 
under  §§  648.9  and  648.10  regarding  use 
of  the  VTS  and  the  VTS  prohibitions 
under  §  648.14.  Vessel  owners  holding 
limited  access  occasional  permits  may 
also  elect  to  report  DAS  under  the  VTS 
notification  program  or  continue  to 
report  under  the  current  call-in  system. 

Vessel  owners  subject  to  the  VTS 
requirement  should  be  aware  that, 
currently,  the  geographic  range  of  the 
Boatracs  system  is  limited  and  is  not 
likely  to  extend  beyond  the  U.S. 
Exclusive  Economic  Zone.  Owners  of 
vessels  that  anticipate  fishing  in  a  high 
seas  fishery,  or  who  wish  to  delay 
purchasing  a  system  for  any  reason,  are 
encouxaged  to  consider  leasing  the 
Boatracs  system  or  working  out  some 
other  type  of  procurement  arrangement. 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  March  4, 1998. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 

National  Marina  Fisheries  Service. 

[FR  Doc.  98-6233  Filed  3-10-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulatiorts.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  maidng  prior  to  the  adoption  of  the  final 
niles. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  Na  98^EA-01] 

Proposed  Amendment  to  Class  E 
Airspace;  Wrightstown.  NJ 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Wrightstown,  NJ.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SLAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Allaire 
Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  the  SLAP  and 
for  Instrument  Flight  Rules  (IFR) 
operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  April  10, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
98-AEA-Ol,  Federal  Aviation 
Administration  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy  Infl 
Airport,  Jamaica,  NY  11430. 

llie  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  Federal  Aviation 
Administration  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
Federal  Aviation  Administration 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist.  Airspace  Branch,  AEA-520, 
Federal  Aviation  Administration 


Eastern  Region,  Federal  Bmlding  #111, 
John  F.  Kennedy  International  Airport, 
Jamaica,  NY  11430;  telephone:  (718) 
553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  aigimients  as  they  may  desire. 
Comments  that  provide  the  foctual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  conmients  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  E)ocket  No.  98- 
AEA-01."  The  postcard  will  be  date/ 
time  stamped  and  retvuned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMS 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  Federal 
Aviation  Administration  Eastern 
Region,  Federal  Building  #111,  John  F. 
Kennedy  International  Airport,  Jamaica, 
NY  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  Considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Wrightstown.  NJ.  A  GPS  RWY  14  SIAP 
has  been  developed  for  the  Allaire 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  siirface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airepace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR,  1959- 
1963Comp.,p.  389. 
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S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16,  1997.  is  proposed  to 
amended  as  follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  NJ  E5  Wrightstown,  NJ  (Revised] 

Lal^ewood  Airport,  N) 

(Lat.  40''04'00"N.,  long.  74"'10'40"W.) 
McGuire  AFB,  NJ 

(Lat.  40»00'56"N.,  long.  74''35'37"W.) 
Trenton-Robbinsville  Airport,  NJ 

(Lat.  40"12'50"N.,  long.  74°36'07"W.) 
Allaire  Airport,  NJ 

(Lat.  40''11'13"N.,  long.  74°07'30"W.) 
Robert  J.  Miller  Airpark,  NJ 

(Lat.  39">55'39"N.,  long.  74''17'33"W.) 
Flying  W  Airport,  NJ 

(Lat.  39''56'00"N.,  long.  74''48'24"W.) 
Lakehurst  (Navy)  TACAN 

(Lat.  40°02'13"N..  long.  74''21't2"W.) 
Colts  Neck  VOR/DME 

(Ut.  40°18'42"N..  long.  74°09'36"W.) 
Coyle  VORTAC 

(Lat.  39°49'02"N..  long.  74°25'54"W.) 
Robbinsville  VORTAC 

(Lat.  40''12'08"N.,  long  74°29'43".) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Lakewood  Airport  and  within  a 
10.5-mile  radius  of  McGuire  AFB  and  within 
a  11.3-mile  radius  of  the  Lakehurst  (Navy) 
TACAN  extending  clockwise  from  the 
Lakehurst  (Navy)  Tacan  310°  radial  to  the 
148*  radial  and  within  4.4  miles  each  side  of 
the  Coyle  VORTAC  031°  radial  extending 
from  the  VORTAC  to  11.3  miles  northeast 
and  within  2.6  miles  southwest  and  4.4  miles 
northeast  of  the  Lakehurst  (Navy)  TACAN 
148°  radial  extending  from  the  TACAN  to 
12.2  miles  southeast  and  within  a  6.4-mile 
radius  of  Trenton-Robbinsville  airport  and 
within  5.7  miles  north  and  4  miles  south  of 
the  Robbinsville  VORTAC  278°  and  098° 
radials  extending  from  4.8  miles  west  to  10 
miles  east  of  the  VORTAC  and  within  a  6.7- 
mile  radius  of  Allaire  Airport  and  within  1.8 
miles  each  side  of  the  Colts  Neck  VOR/DME 
167°  radial  extending  from  the  Allaire 
Airport  6.7-mile  radius  to  the  VOR/DME  and 
within  4  miles  each  side  of  the  312°  bearing 
from  the  Allaire  airport  extending  from  the 
6.7-mile  radius  of  the  airport  to  9  miles 
northwest  of  the  airport  and  within  a  9.5- 
mile  radius  of  Flying  W  Airport  and  within 
a  6.5-mile  radius  of  Robert  J.  Miller  Air  Park 
and  within  1.3  miles  each  side  of  the  Coyle 
VORTAC  044°  radial  extending  from  the  6.5- 
mile  radius  of  Robert  J.  Miller  Air  Park  to  the 
VORTAC,  excluding  the  portions  that 
coincide  with  the  Berlin  NJ,  Princeton.  N|. 
Vincentown.  NJ,  Old  Bridge,  NJ,  Matawan. 
N|,  and  North  Philadelphia,  PA  Class  E 
airspace  areas. 


Issued  in  Jamaica,  New  York,  on  February 
25,  1998. 

Franklin  D.  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  98-5926  Filed  3-10-98;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
RIN  0960-AE65 

Revised  Medical  Criteria  for 
Determination  of  Disability,  Endocrine 
System  and  Related  Criteria 

agency:  Social  Security  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  delete 
"Obesity."  from  the  listing  to  adjudicate 
claims  for  disability  under  titles  II  and 
XVI  of  the  Social  Security  Act  (the  Act) 
when  we  evaluate  claims  of  individuals 
at  step  3  of  our  sequential  evaluation 
process.  Current  medical  and  vocational 
research  demonstrates  that,  while  many 
individuals  with  obesity  are  disabled, 
obesity,  in  and  of  itself,  is  not 
necessarily  determinative  of  an 
individual  s  inability  to  engage  in  any 
gainful  activity.  Instead,  individuals 
with  obesity  would  have  their  cases 
reviewed  under  the  listing  for  an 
affected  body  system(s)  or,  on  a  case-by- 
case  basis,  at  the  remaining  steps  of  the 
sequential  evaluation  process. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  May  11.  1998. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security.  P.O. 
Box  1585.  Baltimore.  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  e-mail 
to  regulations@ssa.gov,  or  delivered  to 
the  Social  Security  Administration. 
2109  West  Low  Rise  Building.  6401 
Security  Boulevard,  Baltimore,  MD 
21235.  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
may  be  inspected  during  these  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Augustine,  Legal  Assistant, 
Office  of  Process  and  Innovation 


UMI 


Management.  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(410)  966-5121  for  information  about 
these  rules.  Far  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213. 

SUPPLEMENTARIY  INFORMATION:  Title  11  of 
the  Act  provides  for  the  payment  of 
disability  insurance  benefits  to  workers 
insiu^d  under  the  Act.  Title  11  also 
provides,  under  certain  circumstances, 
for  the  payment  of  child's  insurance 
benefits  for  persons  who  become 
disabled  before  age  22  and  widow's  and 
widower's  insurance  benefits  based  on 
disability  for  widows,  widowers,  and 
surviving  divorced  spouses  of  insured 
individuals.  In  addition,  title  XVI  of  the 
Act  provides  for  supplemental  security 
income  (SSI)  payments  to  persons  who 
are  aged,  blind,  or  disabled  and  who 
have  limited  income  and  resources. 

For  adults  under  both  the  title  11  and 
title  XVI  programs  and  for  persons 
claiming  child's  insurance  benefits 
based  on  disability  under  the  title  II 
program,  "disability"  means  that  an 
impairment(s)  results  in  an  inability  to 
engage  in  any  substantial  gainful 
activity.  For  an  individual  under  age  18 
claiming  SSI  benefits  based  on 
disability,  "disability"  means  that  an 
impairment(s)  results  in  "marked  and 
severe  functional  limitations."  Under 
both  title  II  and  title  XVI.  disability 
must  be  the  result  of  any  medically 
determinable  physical  or  mental 
impairment(s)  that  can  be  expected  to 
result  in  death  or  that  has  lasted  or  can 
be  expected  to  last  for  a  continuous 
period  of  at  least  12  months. 

The  process  for  determining  whether 
an  individual  (except  for  an  individual 
under  age  18  claiming  SSI  benefits 
based  on  disability]  is  disabled  based  on 
the  statutory  definition  is  set  forth  in 
our  longstanding  regulations  at 
§§  404.1520  and  416.920.  These 
regulations  provide  for  a  sequential 
evaluation  process  for  evaluating 
disability.  There  is  a  separate  sequential 
evaluation  process  for  individuals  under 
age  18  claiming  SSI  benefits  based  on 
disability.  At  step  3  of  both  sequential 
evaluation  processes  we  ask  the  same 
question:  Whether  an  individual,  who  is 
not  engaging  in  substantial  gainful 
activity  and  who  has  an  impairment(s) 
that  is  severe,  has  an  impairment(s]  that 
meets  or  equals  in  severity  the  criteria 
of  an  impairment  listed  in  appendix  1 
of  subpart  P  of  part  404.  the  Listing  of 
Impairments  (the  listings).  The  listings 
describe,  for  each  of  the  major  body 
systems,  impairments  that  are 
considered  severe  enough  to  prevent  a 
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p«tK)n  firom  doing  any  gainful  activity 
(or  in  the  case  of  a  child  under  age  18 
claiming  SSI  benefits  based  on 
disability,  to  cause  marked  and  severe 
functional  limitations).  Although  the 
listings  are  contained  only  in  part  404. 
they  are  refsrenced  by  subpart  I  of  part 
416. 

The  listings  are  divided  into  part  A 
and  part  B.  The  criteria  in  part  A  are 
applied  in  evaluating  impairments  of 
persons  ags  18  or  over,  llie  criteria  in 
part  A  may  also  be  used  to  evaluate 
impairments  in  persons,  under  ags  18  if 
the  disease  {xocesses  have  a  similar 
efCact  on  adults  and  children.  Part  B 
contains  additional  criteria  for 
evaluating  impairments  of  children 
under  age  18  when  the  crit«ia  in  part 
A  do  not  give  appropriate  consideration 
to  the  particular  effscts  of  the  disease 
processes  in  childhood.  In  evaluating 
disability  for  a  person  under  age  18,  we 
first  use  the  criteria  in  part  B  tuid.  if  the 
criteria  in  part  B  do  not  apply,  we  use 
the  criteria  in  part  A  (see  §^  404.1525 
and  416.925). 

Whm  these  and  several  other  listings 
were  revised  and  published  in  the 
Federal  Register  on  December  6, 1985 
(50  FR  50068),  we  indicated  that 
medical  advances  in  disability 
evaluation  and  treatment  and  program 
experience  would  require  that  we 
periodically  review  and  update  the 
medical  criteria  in  the  lisdngs. 
Accordingly,  we  published  expiration 
dates  ranging  £rom  3  to  8  years  for  eech 
of  the  specific  body  system  listings.  We 
subsequently  extmdml  these  dates  in  a 
final  rule  published  in  the  Federal 
Register  on  December  6, 1993  (58  FR 
64121).  These  dates  appear  in  the 
introductory  statement  before  pert  A 
and  provide  that  the  current  listings  in 
part  A  and  part  B  for  the  endocrine 
system  and  obesity  (9.00)  and  the 
endocrine  system  (109.00)  Mrill  no 
longer  be  efiiactive  on  Jime  6, 1997. 
Sumequently,  we  issued  final  rules  on 
June  5, 1997  (62  FR  30746)  extending 
the  expiration  date  of  these  listings  for 
both  part  A  and  part  B  to  June  7, 1999. 
We  are  now  prt^posing  to  delete  listing 
9.09,  "CM)esity,"  and  related  provisions 
in  the  Ustings,  and  to  rraame  the  section 
"Endocrine  System."  (Thers  is  no  listing 
for  obesity  in  pari  B.)  These  changes 
will  not  affect  the  expiration  date  fat  the 
endocrine  system  listings. 

We  propose  to  remove  listing  9.09  to 
recognize  that  there  is  no  generally 
accepted  current  medical  and  vocational 
knowledge  which  establishes  that  even 
massive  obesity,  per  se,  has  a  defined 
adverse  effect  on  an  individual's  ability 
to  work;  i.e.,  even  long-term,  massive 
obesity  at  the  level  specified  in  the 
listing  does  not  necessarily  cause 


limitations  that  would  prevmt  an 
individual  from  engaging  in  any  gainful 
activity.  Associateof  disorders  of  the 
musculoskeletal,  cardiovascular, 
peripheral  vascular,  and  pulmonary 
systems  are  generally  the  major  cause  of 
disabiUty  at  the  listing  level  in  obese 
individuals  but,  unless  the  associated 
disorder(s)  is  itself  of  listing-level 
severity,  no  reliable  conclxisions  may  be 
drawn  about  disability  in  most  obese 
individuals.  Rather,  it  is  necessary  to 
consider  the  effect  of  any  disorders 
related  to  or  aggravated  by  obesity  on 
each  individual,  on  a  case-by-case  basis, 
in  order  to  detennine  whether  the 
individual  is  disabled. 

The  following  is  a  detailed  summary 
of  the  proposed  reviaons,  together  with 
our  reasons  for  proposing  these  changes. 

Revisions  to  Part  A  of  Appendix  1 

TaUe  of  Contents 

We  propose  to  delete  "and  Obesity" 
from  section  9.00  to  reflect  the  proi>osed 
deletion  of  listing  9.09. 

9.00    Endocrine  System  and  Obesity 

We  propose  to  delete  "and  Obesity" 
from  the  heading  in  this  listing  to  reflect 
the  proposed  deletion  of  Usting  9.09.  We 
also  propose  to  delete  the  second  and 
third  paragraphs  from  the  pr^ce  of 

9.00  because  they  discuss  aspects  of  the 
evaluation  of  obesity.  This  discussion 
would  no  longer  be  needed  under  this 
proporal. 

9.01  Category  of  Impairments, 
Endocrine  System  and  Obesity 

We  propose  to  delete  "and  Obesity" 
firom  the  heading  of  this  listing  to  reflect 
the  proposed  deletion  of  listing  9.09. 

9.09    Obesity 

We  propose  to  delete  this  listing  in  its 
entirety.  Current  medical  and  vocational 
research  demonstrates  that  the  listing  is 
not  necessarily  reflective  of  an  inability 
to  engage  in  any  gainful  activity  or  even 
of  an  inabiUty  to  engage  in  sutetantial 
gainful  activity.  For  example,  listing 
9.09A  requires  a  "[hjistory  of  pain  and 
limitation  of  motion  in  any  weight- 
bearing  joint  or  the  lumbosacral  spine 
(on  physical  examination)  associated 
with  findings  on  medically  acceptable 
imaging  techniques  of  arthritis  in  the 
affected  joint  or  lumbosacral  spine." 
While  such  findings  certainly  could  be 
a  cause  of  disability  depending  on  their 
impact  on  a  particular  individual's 
functioning,  the  listing  is  not  specific:  It 
does  not  indicate  the  degree  of  pain, 
does  not  require  current  pain,  only  a 
history  of  pain,  and  does  not  indicate  a 
degree  of  limitation  of  motion,  or  any 
functional  effects  resulting  bom  the 
impairment.  Thus,  the  current  Usting 


can  be  satisfied  with  only  minimal 
additional  findings  over  and  above  the 
Mreight  levels,  even  though  some 
individuals  might  have  sufficient 
residual  functional  capacities  to  work. 

The  same  holds  true  for  the  other 
criteria  in  current  listing  9.09.  Even 
though  the  findirigs  in  listings  9.09B 
throijq^  9.09E  could  be  disabling  if  they 
were  to  cause  significant  limitations  of 
functioning  in  a  given  individual,  they 
could  also  include  individuals  who  are 
not  prevented  ftxxa  working.  Indeed, 
only  listings  9.09B  and  9.09E  specify 
laboratory  values,  but  those  findings 
may  or  may  not  be  associated  with 
significantly  limited  functioning, 
depending  on  the  individual. 

For  this  reason,  we  believe  that 
individuals  with  the  kinds  of  additional 
impairments  currently  listed  in  9.09 
must  have  their  cases  reviewed  under 
the  listing  for  the  affected  body  system        ^ 
or.  on  a  case-by-case  basis,  at  the 
remaining  steps  of  the  sequential 
evaluation  process.  Individuals  whose 
severe  impairments  related  to  obesity 
are  not  of  listing-level  severity  may 
establish  that  they  are  disabled,  given 
their  residual  functional  capacities, 
together  with  their  age,  education,  and 
work  experience. 

We  considered  revising  the  obesity 
listing  by  clarifying  the  severity  criteria 
for  the  various  listed  body  systems  that 
could  be  affected  (nmaculoskeletal, 
cardiovascular,  peripheral  vascular  and 
respiratory).  However,  because  the 
effects  of  obesity  and  related 
impairments  on  an  individual's 
functioning  vary  so  widely,  we 
concluded  that  the  only  way  we  could 
be  certain  that  individuals  would  be 
disabled  would  be  by  requiring  the 
other  impairments  to  meet  or  equal  the 
severity  of  their  respective  listings.  If 
anothw  body  system  listing  is  met  or 
equaled,  the  individual's  wnght  would 
became  immaterial  to  the  finding  of 
disalnlity.  We  also  considered  raising 
the  weights  in  the  tables  to  the  extent 
that  the  exacerbated  effect  of  the  (^Msity 
would  ensure  that  the  individuals 
would  be  disabled  under  the  listing 
based  on  Mreight  alone.  We  chose  not  to 
revise  the  listing  in  this  way  because  we 
would  have  had  to  raise  the  weights  in 
the  tables  to  such  high  levels  that  we 
would  rarely  use  the  listing. 

Other  Revisieos 

Introductory  Text 

We  propose  to  delete  "and  Obesity" 
from  item  10  of  the  introductory  text 
that  precedes  part  A  of  the  Listing  of 
Impairments.  We  also  propose  to  revise 
item  10  of  the  introductory  text  to  read 
"Endocrine  System  (9.00  and  109.00): 
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June  7. 1999."  to  conform  with  the  style 
of  this  section. 

3.00    Respiratory  System 

We  propose  to  delete  the  cross- 
reference  to  the  obesity  listing  in  the  last 
sentence  of  3.00H  and  in  listing  3.10, 
Sleep-related  breathing  disorders.  Since 
we  propose  to  delete  the  obesity  listing, 
the  cross-reference  would  no  longer  be 
appropriate. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed 
regulations  meet  the  criteria  for  a 
significant  regulatory  action  under 
Executive  Order  (E.O.)  12866.  Therefore, 
we  prepared  and  submitted  to  OMB  an 
assessment  of  the  potential  costs  and 
benefits  of  this  regulatory  action.  This 
assessment  also  contains  an  analysis  of 
alternative  policies  we  considered  and 
chose  not  to  adopt.  It  is  available  for 
review  by  members  of  the  public  by 
contacting  the  person  shown  above. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect  only 
individuals.  Thus,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  will 
impose  no  new  reporting  or 
recordkeeping  requirements  requiring 
OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance:  96.006,  Supplemental 
Security  Income) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits. 
Old-age,  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  security. 

Dated:  December  19. 1997. 
Kenneth  S.  Apfiel. 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  part  404.  subpart  P,  Chapter 
III  of  Title  20,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  set  forth  below. 


PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

1.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202,  205(a),  (b),  and  (d)- 
(h),  216(i).  221(a)  and  (i),  222(c),  223,  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402,  405(a),  (b),  and  (d)-{h),  416(i), 
421(a)  and  (i).  422(c),  423,  425,  and 
902(a)(5));  sec.  211(b),  Pub.  L  104-193. 110 
Stat.  2105,  2189. 

Appendix  1  to  Subpart  P — [Amended] 

2.  Appendix  1  to  Subpart  P  is' 
amended  as  follows: 

a.  Item  10  of  the  introductory  text 
before  Part  A  of  appendix  1  is  revised. 

b.  The  T^le  of  Contents  for  Part  A  of 
appendix  1  is  amended  by  removing 
"and  Obesity"  from  section  9.00. 

c.  Listing  3.00  in  part  A  of  appendix 
1  is  amended  by  removing  the  last 
sentence  of  paragraph  H. 

d.  Listing  3.10  in  Part  A  of  appendix 
1  is  revised. 

e.  Listing  9.00  in  part  A  of  appendix 
1  is  amended  by  removing  "and 
Obesity"  from  the  title  and  removing  the 
last  two  paragraphs  from  the  preface. 

f.  Listing  9.01  in  part  A  of  appendix 
1  is  amended  by  removing  "and 
Obesity"  from  the  title. 

g.  Listing  9.09  in  part  A  of  appendix 
1  is  removed. 

The  revised  text  is  set  forth  as  follows: 

Appendix  1  to  Subpart  P — Listing  of 
Impairments 

10.  Endocrine  System  (9.00  and 
109.00):  June  7, 1999. 


Part  A 

•  •         *         »         • 

3.10    Sleep-related  breathing 
disorders.  Evaluate  under  3.09  (Chronic 
cor  pulmonale)  or  12.02  (Organic  mental 
disorders). 

•  ••*•* 

IFR  Doc.  98-6212  Filed  3-10-98;  8:45  am] 

B4LUNG  CODE  41M-M-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  422 
RIN  0960-Ai66 

Listening-ln  to  or  Recording  Telephone 
Conversations 

agency:  Social  Security  Administration 

(SSA). 

action:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  add 
regulations  relating  to  the  use  of  SSA's 


telephone  lines.  In  the  new  regulations, 
we  propose  to  describe  the  limited 
circumstances  under  which  SSA 
employees  may  listen-in  to  or  record 
telephone  conversations  and  the 
procedures  we  vnll  follow  in  connection 
with  this  activity. 
DATES:  Your  comments  v\rill  be 
considered  if  we  receive  them  no  later 
than  May  11, 1998. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  E-mail 
to  "regulations@ssa.gov,"  or  delivered 
to  the  Office  of  Process  and  Iimovation 
Management,  Social  Security 
Administration,  L2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8:00  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Berg,  Legal  Assistant,  Office  of  Process, 
and  Innovation  Management,  Social 
Security  Administration,  L2109  West 
Low  Rise  Building,  6401  Security 
Boulevard,  Baltimore.  MD  21235,  (410) 
965-1713. 
SUPPLEMENTARV  INFORMATION: 

Background 

On  August  8, 1996,  the  Federal 
Information  Resources  Management 
Regulation  (FIRMR)  was  repealed.  A 
provision  of  the  FIRMR,  section  201- 
21.603,  related  to  listening-in  to  or 
recording  telephone  conversations.  As  a 
result  of  the  repeal  of  the  FIRMR,  we  are 
now  proposing  to  promulgate  our  own 
regulations  describing  the  limited 
circumstances  under  which  SSA 
employees  may  listen-in  to  or  record 
telephone  conversations.  These 
circumstances  include  law  enforcement/ 
national  security,  public  safety,  public 
service  monitoring,  and  all-party 
consent  situations.  We  also  describe  in 
the  proposed  regulations  the  procedures 
we  will  follow  in  determining  the 
circumstances  in  which  we  will  permit 
listening-in  to  or  recording  telephone 
conversations,  who  will  listen-in  to  or 
record  the  conversations,  and  other 
policies  and  procedures  which  we  will 
follow  in  connection  with  this  activity. 

SSA  is  committed  to  providing  the 
public  with  the  highest  level  of  service 
by  ensuring  that  information  provided 
by  SSA  employees  is  delivered 
accurately  and  courteously.  To  ensure 
that  commitment,  we  conduct 
monitoring  of  telephone  calls  over 
various  designated  SSA 
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telecommunications  lines  as  a  training 
and  mentoring  tool. 

We  believe  service  observation  is 
necessary  to  effectively  perform  SSA's 
mission.  Therefore,  we  also  conduct 
monitoring  of  telephone  conversations 
to  provide  an  objective  assessment  of 
SSA's  telephone  acciuacy  and  courtesy. 
Data  obtained  through  service 
observation  are  also  used  to  comply 
with  a  congressional  request  that  SSA 
provide  Congress  with  information 
regarding  teleservice  center  service 
levels  on  a  continuing  basis.  This  is 
done  in  the  agency's  Aimual  Financial 
Statement  of  Major  Performance 
Measures.  SSA's  service  observation 
activities  are  valuable  to  the  public,  not 
only  because  the  data  obtained  are  used 
to  evaluate  the  accuracy  of  SSA's 
teleservice,  but  also  because  the  service 
observation  findings  are  used  to  make 
recommendations  for  improving 
teleservice  procediues  and  processes. 
Data  obtained  through  service 
observation  are  also  used  to  respond  to 
other  oversight  groups  on  how  well  SSA 
serves  the  public,  for  coirective  action 
recommendation  pxuposes,  and  for 
assisting  in  agency  planning  and 
decisionmaking. 

Finally,  SSA  ourently  conducts 
recording  of  incoming  calls  on  the 
emergency  telephone  lines  assigned  to 
SSA  headquarters.  We  beUeve  the 
recording  of  emergency  calls  is  in  the 
best  interest  of  pubUc  safety  and  agency 
emergency  service. 

The  main  purpose  of  these  proposed 
regulations  is  to  inform  the  pubUc  and 
SSA  employees  of  the  circumstances 
under  whidi  SSA  will  listen-in  to  or 
record  telephone  conversations.  The 
proposed  regulations  also  contain 
langxiage  which  difiiars  from  the 
repined  FIRMR  which  prohibited  the 
annotating,  e.g.,  writing  down,  of 
personal  information  such  as  a 
beneficiary's  name,  Social  Security 
number,  etc.,  when  monitoring 
telephone  calls.  Since  SSA  has  the 
responsibility  to  pay  benefits  correctly 
and  to  provide  the  public  with  accurate 
information,  as  well  as  to  safeguard  the 
trust  funds,  the  proposed  regulations 
will  allow  authorized  employees  to 
write  down  personal  information 
obtained  when  Ustening-in  to  telephone 
calls.  Annotated  information  obtained 
from  public  service  monitoring  will  be 
used  for  programmatic  or  policy 
purposes;  e.g.,  for  recontacting 
individuals  to  correct  or  supplement 
information  relating  to  benefits,  for 
assessment  of  current/proposed  policies 
and  procedures,  or  to  correct  SSA 
records,  etc. 


Explanation  of  Propoaed  Regnlatioiis 

We  are  proposing  to  add  a  new 
subpart  H  to  part  422  of  our  rules  which 
will  contain  regulations  relating  to  the 
use  of  SSA's  teleph(»ie  lines.  We 
propose  three  sections  for  this  new 
subpart  H.  In  §  422.701,  we  propose  to 
explain  the  scope  and  purpose  of 
subpart  H.  In  §  422.705,  we  propose  to 
explain  when  SSA  employees  may 
listen-in  to  or  record  telephone 
conversations.  Finally,  in  §422.710,  we 
propose  to  describe  the  procedures  we 
will  follow  when  we  plan  to  listen-in  to 
or  record  telephone  odls,  who  will  do 
it,  and  other  policies  and  procedures 
which  we  will  follow. 

Electronic  Vmions 

The  electronic  file  of  this  dociunent  is 
available  on  the  Federal  Bulletin  Board 
(FEB)  at  9:00  a.m.  on  the  date  of  the 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Thus,  they  were  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose 
no  additional  reporting  or 
recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93-773  Medicare-Hospital 
Insurance;  93-774  Medicare-Supplementary 
Medical  Insurance;  96.001  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retirement  Insurance;  96-003  Special 
Benefits  for  Persons  Aged  72  and  Over; 
96.004  Social  Security-Survivors  Insurance; 
96-005  Special  Benefits  for  Disabled  Coal 
Miners;  and  96-006  Supplemental  Seairity 
Income.) 


List  of  Snbjacls  in  20  CFR  Part  422 

Administrative  practice  and 
proced\ira.  Freedom  of  information. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Social 
security. 

Dated:  February  27, 1998. 
KennatfaS.  ApM. 
Commissions  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  are  proposing  to  amend 
part  422  of  chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  422— ORQANIZATK>N  AND 
PROCEDURES 

1.  Subpart  H  is  added  to  Part  422  to 
read  as  foUows: 

Subpwt  H— Use  o(  SSA  Telephone  Unee 

422.701    Scope  and  Purpose. 
422.705    When  SSA  employees  may  listen- 
in  to  or  record  telephone  conversations. 
422.710    Procedures  SSA  will  follow. 

Subpart  H— Use  of  SSA  Telephon* 
UnM 

Ajidiority:  Sees.  205(a)  and  702(a)(5)  of  the 
Social  Security  Act  (42  U.S.C.  405  and 
902(aX5)). 

S422.701    Scope  and  purpoee. 

The  regulations  in  this  subpart 
describe  the  limited  circumstances 
imder  which  SSA  is  authorized  to 
listen-in  to  or  record  telephone 
conversations.  The  purpose  of  this 
subpart  is  to  inform  the  public  and  SSA 
employees  of  those  circumstances  and 
the  prooedures  that  SSA  will  follow 
when  conducting  telephone  service 
observation  activities. 

§422.706    When  SSA  employees  way 
llslen-in  to  or  record  Maohone 
conversations. 

SSA  employees  may  listen-in  to  or 
record  telephone  conversations  on  SSA 
telephone  lines  imder  the  following 
conditions: 

(a)  Law  enforcement/national 
security.  When  performed  for  law 
enforcement,  foreign  intelligence, 
counterintelligence  or  communications 
seciirity  purposes  when  determined 
necessary  by  the  Commissioner  of 
Social  Security  or  designee.  Such 
determinations  shall  be  in  writing  and 
shall  be  made  in  accordance  with 
applicable  laws,  regulations  and 
Executive  Orders  governing  such 
activities.  Communications  security 
monitoring  shall  be  conducted  in 
accordance  with  procedures  approved 
by  the  Attorney  General.  Line 
identification  equipment  may  be 
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installed  on  SSA  telephone  lines  to 
assist  Federal  law  enforcement  oRicials 
in  investigating  threatening  telephone 
calls,  bomb  threats  and  other  criminal 
activities. 

(b)  Public  safety.  When  performed  by 
an  SSA  employee  for  public  safety 
purposes  and  when  documented  by  a 
written  determination  by  the 
Commissioner  of  Social  Security  or 
designee  citing  the  public  safety  needs. 
The  determination  shall  identify  the 
segment  of  the  public  needing 
protection  and  cite  examples  of  the 
possible  harm  from  which  the  public 
requires  protection.  Use  of  SSA 
telephone  lines  identified  for  reporting 
emergency  and  other  public  safety- 
related  situations  will  be  deemed  as 
consent  to  public  safety  monitoring  and 
recording.  (See  §422. 710(a)(1)) 

(c)  Public  service  monitoring.  When 
performed  by  an  SSA  employee  after  the 
Commissioner  of  Social  Security  or 
designee  determines  in  writing  that 
monitoring  of  such  lines  is  necessary  for 
the  purposes  of  measuring  or 
monitoring  SSA's  performance  in  the 
delivery  of  service  to  the  public;  or 
monitoring  and  improving  the  integrity, 
quality  and  utility  of  service  provided  to 
the  public.  Such  monitoring  will  occur 
only  on  telephone  lines  used  by 
employees  to  provide  SSA-related 
information  and  services  to  the  public. 
Use  of  such  telephone  lines  will  be 
deemed  as  consent  to  public  service 
monitoring.  (See  §  422.710(a)(2)  and  (c)). 

(d)  All-party  consent.  When 
performed  by  an  SSA  employee  with  the 
prior  consent  of  all  parties  for  a  specific 
instance.  This  includes  telephone 
conferences,  secretarial  recordings  and 
other  administrative  practices.  The 
failure  to  identify  all  individuals 
listening  to  a  conversation  by  speaker 
phone  is  not  prohibited  by  this  or  any 
other  section. 

§  422.710    Procedures  SSA  will  follow. 

SSA  component(s)  that  plan  to  listen- 
in  to  or  record  telephone  conversations 
under  §  422.705(b)  or  (c)  shall  comply 
with  the  following  procedures. 

(a)  Prepare  a  written  certification  of 
need  to  the  Commissioner  of  Social 
Security  or  designee  at  least  30  days 
before  the  planned  operational  date.  A 
certification  as  used  in  this  section 
means  a  written  justification  signed  by 
the  Deputy  Commissioner  of  the 
requesting  SSA  component  or  designee, 
that  specifies  general  information  on  the 
following:  The  operational  need  for 
listening-in  to  or  recording  telephone 
conversations;  the  telephone  lines  and 
locations  where  monitoring  is  to  be 
performed;  the  position  titles  (or  a 
statement  about  the  types)  of  SSA 


employees  involved  in  the  listening-in 
to  or  recording  of  telephone 
conversations;  the  general  operating 
times  and  an  expiration  date  for  the 
monitoring.  This  certification  of  need 
must  identify  the  telephone  lines  which 
will  be  subject  to  monitoring,  e.g.,  SSA 
800  number  voice  and  text  telephone 
lines,  and  include  current  copies  of  any 
documentation,  analyses, 
determinations,  policies  and  procedures 
supporting  the  application,  and  the 
name  and  telephone  number  of  a 
contact  person  in  the  SSA  component 
which  is  requesting  authority  to  listen- 
in  to  or  record  telephone  conversations. 

(1)  When  the  request  involves 
listening-in  to  or  recording  telephone 
conversations  for  public  safety 
purposes,  the  requesting  component 
head  or  designee  must  identify  the 
segment  of  the  public  needing 
protection  and  cite  examples  of  the 
possible  ham  from  which  the  public 
requires  protection. 

(2)  When  the  request  involves 
listening-in  to  or  recording  telephone 
conversations  for  public  service 
monitoring  purposes,  the  requesting 
component  head  or  designee  must 
provide  a  statement  in  writing  why  such 
monitoring  is  necessary  for  measuring 
or  monitoring  the  performance  in  the 
delivery  of  SSA  service  to  the  public;  or 
monitoring  and  improving  the  integrity, 
quality  and  utility  of  service  provided  to 
the  public. 

(b)  At  least  every  5  years,  SSA  will 
review  the  need  for  each  determination 
authorizing  listening-in  or  recording 
activities  in  the  agency.  SSA 
components  or  authorized  agents 
involved  in  conducting  listening-in  or 
recording  activities  must  submit 
documentation  as  described  in 

§  422.710(a)  to  the  Commissioner  of 
Social  Security  or  a  designee  to 
continue  or  terminate  telephone  service 
observation  activities. 

(c)  SSA  will  comply  with  the 
following  controls,  policies  and 
procedures  when  listening-in  or 
recording  is  associated  with  public 
service  monitoring. 

(1)  SSA  will  provide  a  message  on 
SSA  telephone  lines  subject  to  public 
service  monitoring  that  will  inform 
callers  that  calls  on  those  lines  may  be 
monitored  for  quality  assurance 
purposes.  SSA  will  also  continue  to 
include  information  about  telephone 
monitoring  activities  in  SSA  brochures 
and/or  pamphlets  as  notification  that 
some  incoming  and  outgoing  SSA 
telephone  calls  are  monitored  to  ensure 
SSA's  clients  are  receiving  accurate  and 
courteous  service. 

(2)  SSA  employees  authorized  to 
listen-in  to  or  record  telephone  calls  are 


permitted  to  annotate  personal 
identifying  information  about  the  calls, 
such  as  a  person's  name,  Social  Security 
number,  address  and/or  telephone 
number.  When  this  information  is 
obtained  from  public  service  monitoring 
as  defined  in  §  422.705(c),  it  will  be 
used  for  programmatic  or  poUcy 
purposes;  e.g.,  recontacting  individuals 
to  correct  or  supplement  information 
relating  to  benefits,  for  assessment  of 
current/proposed  policies  and 
procedures,  or  to  correct  SSA  records. 
Privacy  Act  requirements  must  be 
followed  if  data  are  retrievable  by 
personal  identifying  information. 

(3)  SSA  will  take  appropriate 
corrective  action,  when  possible,  if 
information  obtained  from  monitoring 
indicates  SSA  may  have  taken  an 
incorrect  action  which  could  affect  the 
payment  of  or  eligibility  to  SSA 
benefits. 

(4)  Telephone  instruments  subject  to 
public  service  monitoring  will  be 
conspicuously  labeled. 

(5)  Consent  from  both  parties  is 
needed  to  tape  record  SSA  calls  for 
public  service  monitoring  purposes. 

(d)  The  recordings  and  records 
pertaining  to  the  listening-in  to  or 
recording  of  any  conversations  covered 
by  this  regulation  shall  be  used, 
safeguarded  and  destroyed  in 
accordance  with  SSA  records 
management  program. 

(FR  Doc.  98-6211  Filed  3-10-98;  8:45  am] 

BILUNG  CODE  4190-29-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  507 

Manufacture,  Sale,  Wear,  Commercial 
Use  and  Quality  Control  of  Heraldic* 
Items 


agency:  Department  of  the  Army.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  revision 
authorizes  the  manufacture  and  sale  of 
full  size  military  medals  and 
decorations.  In  the  past  the  manufacture 
and  sale  of  these  items  was  prohibited 
except  under  Government  contract 
through  the  Defense  Personnel  Support 
Center.  In  coordination  with  all  the 
Services,  the  Office  of  the  Secretary  of 
Defense  approved  the  manufacture  and 
sale  of  full  size  military  medals  and 
decorations  with  the  provision  that  no 
version  of  the  Medal  of  Honor  can  be 
manufactured  except  under  Government 
contract  with  the  Defense  Personnel 
Support  Center.  This  proposed  rule  also 
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revises  the  Etepartment  of  the  Army 
policy  (Anny  Regulation  672-8) 
governing  the  manufact\u«,  sale, 
reproduction,  possession,  and  wearing 
of  military  decorations,  medals,  badges, 
and  insignia.  This  proposal  establishes 
responsibility  for  authorizing  the 
incorporation  of  insignia  designs  in 
commercial  articles;  adds  procedures  for 
processing  a  request  to  use  Army 
insignia  and  the  Army  emblem  design 
in  advertisement  or  promotional 
materials;  clarifies  insignia  items  that 
are  controlled  heraldic  items;  and 
defines  the  certification  process  for 
heraldic  items.  This  proposal  has  a 
direct  affect  on  Departments  of  the 
Army  and  Air  Force  personnel  who 
design,  pnxnire  from  private  industry 
find  who  wear  military  insignia. 
DATES:  Comments  must  be  received  no 
later  than  April  10, 1998. 
ADDRESSES:  Director,  The  Institute  of 
Heraldry,  9325  Gunston  Road,  Room  S- 
112,  Fort  Belvoir.  Virginia  22060-5579. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  W.  Haas.  Chief.  Technical  and 
Production  Division,  telephone  (703) 
806-4984. 

SUPPLEMENTARY  INFORMATION:  The  wear, 
manufacture,  and  sale  of  decorations, 
medals,  badges,  and  insignia  is 
restricted  by  18  U.S.C.  701  and  704.  The 
histitute  of  Heraldry,  U.S.  Army  has 
been  designated  to  act  in  behalf  of  the 
Department  of  E)efense,  Department  of 
the  Army  and  Department  of  the  Air 
Force  in  estabUshing  regulations 
governing  control  in  manufacture  and 
quality. 

Executive  Order  12866 

This  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  has  no 
bearing  on  this  rule. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  32  CFR  Part  507 

Decorations,  medals,  awards. 
Accordingly,  32  CFR  Part  507  is 
proposed  to  be  revised  as  follows: 

PART  507— MANUFACTURE  AND 
SALE  OF  DECORATIONS,  MEDALS. 
BADGES,  INSIGNIA.  COMMERCIAL 
USE  OF  HERALDIC  DESIGNS  AND 
HERALDIC  QUALITY  CONTROL 
PROGRAM 

Sut)part  A— Introduction 

Sec. 

507.1    Purpose. 


507.2  References. 

507.3  Explanation  of  abbreviations  and 
tenns. 

507.4  Responsibilities. 

507.5  Statutory  authority. 

Subpart  B— Manutoctura  and  Sato  of 
Decoratlona,  Medaia,  Badgea,  and  Inaignia 

507.6  Authority  to  manufecture. 

507.7  Authority  to  sell. 

507.8  Articles  authorized  for  manufacture 
and  sale. 

507.9  Articles  not  authorized  for 
manufacture  or  sale. 

Subpart  C— Commarcial  Uaa  of  HerakJIe 
Deaigna 

507.10  Incorporation  of  designs  or 
likenesses  of  approved  designs  in 
commercial  articles. 

507. 1 1  Reproduction  of  designs. 

507.12  Possession  and  wearing. 

Subpart  D— Heraldic  Quality  Control 
Program 

507.13  General. 

507.14  Controlled  heraldic  items. 

507. 1 5  Certification  of  heraldic  items. 

507.16  Violations  and  penalties. 

507. 1 7  Procurement  and  wear  of  heraldic 
items. 

507.18  Processing  complaints  of  alleged 
breach  of  policies. 

Authority:  10  U.S.C.  3012, 18  U.S.C.  701, 
18  U.S.C.  702. 

Subpart  A— Introduction 
507.1    Purpoaa. 

This  part  prescribes  the  Department  of 
the  Army  and  the  Air  Force  policy 
governing  the  manufacture,  sale, 
reproduction,  possession,  and  wearing 
of  military  decorations,  medals,  badges, 
and  insignia.  It  also  establishes  the 
Heraldic  Item  Quality  Control  Program 
to  improve  the  appearance  of  the  Army 
and  Air  Force  by  controlling  the  quality 
of  heraldic  items  purchased  from 
commercial  sources. 

§507.2    References. 

Related  publications  are  listed  in 
paragraphs  (a)  through  (f)  of  this  section. 
(A  related  publication  is  merely  a  source 
of  additional  information.  The  user  does 
not  have  to  read  it  to  understand  this 
part).  Copies  of  referenced  publications 
may  be  reviewed  at  Army  and  Air  Force 
Libraries  or  may  be  purchased  fit>m  the 
National  Technical  Information 
Services,  U.S.  Department  of  Commerce, 
5285  Port  Royal  Road,  Springfield,  VA 
22161. 

(a)  AFI  36-2903,  Dress  and  Personal 
Appearance  of  Air  Force  Personnel. 

fb)  AR  360-5,  Pubhc  hiformation. 

(c)  AR  670-1,  Wear  and  Appearance 
of  Army  Uniforms  and  Insignia. 

(d)  AR  840-1,  Department  of  the 
Army  Seal,  and  Department  of  the  Army 
emblem  and  Branch  of  Service  Plaques. 


(e)  AR  84t>-10,  Heraldic  Activities, 
Flags,  Guidons,  Streamers,  Tabards  and 
Automobile  Plates. 

(f)  AFR  900-3.  Department  of  the  Air 
Force  Seal,  Organizational  Emblems, 
Use  and  Display  of  Flags,  Guidons, 
Streamer,  and  Automobile  and  Aircraft 
Plates. 

S  507.3    Explanation  of  abbraviationa  and 


(a)  Abbreviations. 

(1)  AFB— Air  Force  Base. 

(2)  DA— Department  of  the  Army. 

(3)  DCSPER— Deputy  Chief  of  Staff  for 
Personnel. 

(4)  DPSC — Defense  Personnel  Support 
Center. 

(5)  DUI — distinctive  unit  insignia. 

(6)  ROTC— Reserve  Officers'  Training 
~  Corps. 

(7)  SSI — shoulder  sleeve  insignia. 

(8)  TIOH— The  Institute  of  Heraldry. 

(9)  USAF— United  States  Air  Force. 

(b)  Terms. 

(1)  Cartoon.  A  drawing  six  times 
actual  size,  showing  placement  of 
stitches,  color  and  size  of  yam  and 
number  of  stitches. 

(2)  Certificate  of  Authority  to 
Manufacture.  A  certificate  assigning 
manufacturers  a  hallmark  and 
authorizing  manufacture  of  heraldic 
items. 

(3)  Hallmark.  A  distinguishing  mark 
consisting  of  a  letter  and  numbers 
assigned  to  certified  manufacturers  for 
use  in  identifying  manufacturers  of 
insignia. 

(4)  Heraldic  items.  All  items  worn  on 
the  uniform  to  indicate  imit,  skill, 
branch,  award  or  identification  and  a 
design  has  been  established  by  TIOH  on 
an  official  drawing. 

(5)  Letter  of  Agreement.  A  form  signed 
by  manufacturers  before  certification, 
stating  that  the  manufacturer  agrees  to 
produce  heraldic  items  in  accordance 
with  specific  requirements. 

(6)  Letter  of  Authorization.  A  letter 
issued  by  TIOH  that  authorizes  the 
manufacture  of  a  specific  heraldic  items 
after  quality  assurance  inspection  of  a 
preproduction  sample. 

(7)  Tools.  Hubs,  dies,  cartoons,  and 
drawings  used  in  the  manufacture  of 
heraldic  items. 

§507.4    ReaponalMlities. 

(a)  Deputy  Chief  of  Staff  for  Personnel 
(DCSPER),  Army.  The  DCSPER  has  staff 
responsibility  for  heraldic  activities  in 
the  Army. 

(b)  The  Director,  The  Institute  of 
Heraldry  (TIOH).  The  Director.  TIOH. 
will— 

(1)  Monitor  the  overall  operation  of 
the  Heraldic  Quafity  Control  Program. 

(2)  Authorize  the  use  of  insignia 
designs  in  commercial  items. 
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(3)  Certify  insignia  manufacturers. 

(4)  Inspect  the  quaUty  of  heraldic 
items. 

(c)  The  Commander,  Air  Force 
Personnel  Center,  Randolph  AFB.  TX 
78150-4739.  The  Commander  has  staff 
responsibility  for  heraldic  activities  in 
the  Air  Force. 

(d)  The  Chief,  Air  Force  Personnel 
Center  Commander's  Progmms  Branch 
(HQ  AFPC/DPSFC),  550  C  Street  West, 
Suite  37.  Randolph  AFB.  TX  78150- 
4739.  The  Chief,  Commander's 
Programs  Branch  is  responsible  for 
granting  permission  for  the 
incorporation  of  certain  Air  Force 
badges  and  rank  insignia  designs  in 
commercial  items. 

(e)  Commander,  Air  Force  Historical 
Research  Agency  (AFHRA/RSO). 
Maxwell  AFB.  AL  361 12-6424.  The 
Commander.  AFHRA/RSO.  is 
responsible  for  granting  permission  for 
use  of  the  Air  Force  seal,  coat  of  arms, 
and  crest. 

(f)  Commanders.  Commanders  are 
responsible  for  purchasing  heraldic 
items  that  have  been  produced  by 
manufacturers  certified  by  TIOH. 
Commanders  will  ensure  that  only  those 
heraldic  items  that  are  of  quaUty  and 
design  covered  in  the  specification  and 
that  have  been  produced  by  certified 
manufacturers  are  worn  by  personnel 
under  their  command. 

S  507.5    Statutory  authority. 

(a)  The  wear,  manufacture,  and  sale  of 
military  decorations,  medals,  badges,  • 
their  components  and  appurtenances,  or 
colorable  imitations  of  them,  are 
governed  by  section  704,  title  18,  United 
States  Code  (18  U.S.C.  704). 

(b)  The  manufacture,  sale,  possession, 
and  reproduction  of  badges, 
identification  cards,  insignia,  or  other 
designs,  prescribed  by  the  head  of  a  U.S. 
department  or  agency,  or  colorable 
imitations  of  them,  are  governed  by 
Title  18.  United  States  Code.  Section 
701  (18  U.S.C.  701). 

(c)  This  part  incorporates  the  statutory 
provisions. 

Subpart  B— Manufacture  and  Sale  of 
Decorations,  Medals,  Badges,  and 
Insignia 

§  507.6    Authority  to  manutactura. 

(a)  A  certificate  of  authority  to 
manufacture  heraldic  articles  may  be 
granted  by  the  Institute  of  Heraldry. 

(1)  Certificates  of  authority  will  be 
issued  only  to  companies  who  have 
manufacturing  capability  and  agree  to 
manufacture  heraldic  items  according  to 
applicable  specifications  or  purchase 
descriptions. 


(2)  The  certificate  of  authority  is  valid 
only  for  the  individual  or  corporation 
indicated. 

(3)  A  hallmark  will  be  assigned  to 
each  certified  manufacturer.  All  insignia 
manufactured  will  bear  the 
manufacturer's  hallmark. 

(b)  A  certificate  of  authority  may  be 
revoked  or  suspended  under  the 
procedures  prescribed  in  subpart  D  of 
this  part. 

(c)  Manufacturers  will  submit  a 
preproduction  sample  to  TIOH  of  each 
item  they  manufacture  for  certification 
under  the  Heraldic  Quality  Control 
Program.  A  letter  of  certification 
authorizing  manufacture  of  each 
specific  item  will  be  issued  provided 
the  sample  meets  quality  assurance 
standards. 

(d)  A  copy  of  the  certified 
manufacturer's  list  will  be  furnished  to 
the  Army  and  Air  Force  Exchange 
Service  and,  upon  request,  to  Army  and 
Air  Force  commanders. 

§  507.7    Authority  to  sell. 

No  certificate  of  authority  to 
manufacture  is  required  to  sell  articles 
listed  in  §  507.8  of  this  part;  however, 
sellers  are  responsible  for  insuring  that 
any  article  they  sell  is  manufactured  in 
accordance  with  Government 
specifications  using  government 
furnished  tools,  bears  a  hallmark 
assigned  by  TIOH,  and  that  the 
manufacturer  has  received  a 
certification  to  manufacture  that  specific 
item  prior  to  sale. 

§507.8    Articles  authorized  for 
manufacture  and  sale. 

(a)  The  articles  listed  in  paragraphs 
(a)(1)  through  (10)  of  this  section  are 
authorized  for  manufacture  and  sale 
when  made  in  accordance  with 
approved  specifications,  purchase 
descriptions  or  drawings. 

(1)  All  authorized  insignia  (AR  670- 
1  and  AFI  36-2903). 

(2)  Appurtenances  and  devices  for 
decorations,  medals,  and  ribbons  such 
as  oak  leaf  clusters,  service  stars, 
arrowheads,  V-devices,  and  clasps. 

(3)  Combat,  special  skill,  occupational 
and  qualification  badges  and  bars. 

(4)  Identification  badges. 

(5)  Fourrageres  and  lanyards. 

(6)  Lapel  buttons. 

(7)  Decorations,  service  medals,  emd 
ribbons,  except  for  the  Medal  of  Honor. 

(8)  Replicas  of  decorations  and  service 
medals  for  grave  markers.  Replicas  are 
to  be  at  least  twice  the  size  prescribed 
for  decorations  and  service  medals. 

(9)  Service  ribbons  for  decorations, 
service  medels,  and  unit  awards. 

(10)  Rosettes. 

(11)  Army  emblem  and  branch  of 
service  plaques. 


(b)  Variations  &Dm  the  prescribed 
specifications  for  the  items  listed  in 
paragraph  (a)  of  this  section  are  not 
permitted  without  prior  approval,  in 
writing,  by  TIOH. 

§507.9    Artiolesn«t  authorized  for 
manufacture  or  aale. 

The  following  articles  are  not 
authorized  for  manufacture  and  sale, 
except  under  contract  with  DPSC: 

(a)  The  Medal  of  Honor. 

(b)  Service  ribbon  for  the  Medal  of 
Honor. 

(c)  Rosette  for  the  Medal  of  Honor. 

(d)  Service  flags  (prescribed  in  AR 
840-10  or  AFR  900-3). 

(e)  Army  seal. 

(f)  Commercial  articles  for  public  sale 
that  incorporates  designs  or  likenesses 
of  decorations,  service  medals,  and 
service  ribbons. 

(g)  Commercial  articles  for  public  sale 
that  incorporate  designs  or  likenesses  of 
designs  of  insignia  listed  in  §  507.8  of 
this  part,  except  when  authorized  by  the 
Service  concerned. 

Subpart  C— Commercial  Use  of 
Heraldic  Designs 

§507.10    Incorporation  of  deeigns  or 
likeneeaes  of  approved  dealgne  m 
commercial  articles. 

The  policy  of  the  Department  of  the 
Army  and  the  Department  of  the  Air 
Force  is  to  restrict  the  use  of  military 
designs  for  the  needs  or  the  benefit  of 
personnel  of  their  Services. 

(a)  Except  as  authorized  in  writing  by 
the  Department  of  the  Army  or  the 
Department  of  the  Air  Force,  as 
applicable,  the  manufacture  of 
commercial  articles  incorporating 
designs  or  likenesses  of  official  Army/ 
Air  Force  heraldic  items  is  prohibited. 
However,  certain  designs  or  likenesses 
of  insignia  such  as  badges  or 
organizational  iosignia  may  be 
incorporated  in  articles  manufactured 
for  sale  provided  that  permission  has    - 
been  granted  as  specified  in  paragraphs 
(a)(1)  and  (2)  of  this  section. 

(1)  Designs  approved  for  use  of  the 
Army.  The  Director.  The  Institute  of 
Heraldry.  9325  Gunston  Road,  Room  S- 
112,  Fort  Belvoir,  VA  22060-5579,  is 
responsible  for  granting  permission  for 
the  incorporation  of  certain  Army 
insignia  designs  and  the  Army  emblem 
in  commercial  articles  manufactured  for 
sale.  Permission  for  such  use  will  be  in 
writing.  Commanders  of  units 
authorized  a  SSI  or  DUI  may  authorize 
the  reproduction  of  their  SSI  or  DUI  on 
commercial  articles  such  as  shirts,  tie 
tacks,  cups,  or  plaques.  Permission  for 
use  of  a  SSI  or  DUI  will  be  submitted 
in  writing  to  the  commander  concerned. 
Authorization  for  incorporation  of 
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designs  or  likenesses  of  designs  in 
commercial  items  will  be  granted  only 
to  those  manufacturers  who  agree  to 
offer  these  items  for  sale  only  to  Army 
and  Air  Force  Exchange  Service  and 
outlets  that  sell  primarily  to  military 
personnel  and  their  dependents. 

(2)  Designs  approved  for  use  of  the  Air 
Force.  Headquarters,  Air  Force 
Personnel  Center,  Chief,  Commander's 
Programs  Branch  (HQ  AFPC/DPSFC), 
550  C  Street  West,  Suite  37,  Randolph 
AFB.  TX  78150-4739.  is  responsible  for 
granting  permission  for  the 
incorporation  of  certain  Air  Force 
designs  for  commercial  articles 
manufactured  for  sale.  The  Commander, 
Air  Force  Historical  Research  Agency. 
AFHRA/RSO,  Maxwell  AFB,  AL  36112- 
6678,  is  responsible  for  granting 
permission  for  the  incorporation  of  the 
coat  of  arms,  crest,  seal  and 
organizational  emblems.  Such 
permission  will  be  in  writing. 
Authorization  for  incorporation  of 
designs  or  likenesses  of  designs  in 
commercial  items  will  be  granted  only 
to  those  manufacturers  who  agree  to 
offer  these  items  for  sale  only  to  the 
Army  and  Air  Force  Exchange  Service, 
or  to  those  outlets  that  sell  primarily  to 
military  personnel  and  their 
dependents. 

(b)  In  the  case  of  the  Honorable 
Service  lapel  button,  a  general  exception 
is  made  to  permit  the  incorporation  of 
that  design  in  articles  manufactured  for 
public  sale  provided  that  such  articles 
are  not  suitable  for  wear  as  lapel  buttons 
or  pins. 

§  507. 1 1    Reproduction  of  designs. 

(a)  The  photographing,  printing,  or,  in 
any  manner  making  or  executing  any 
engraving,  photograph,  print,  or 
impression  in  the  likeness  of  any 
decoration,  service  medal,  service 
ribbon,  badge,  lapel  button,  insignia,  or 
other  device,  or  the  colorable  imitation 
thereof,  of  a  design  prescribed  by  the 
Secretary  of  the  Army  or  the  Secretary 
of  the  Air  Force  for  use  by  members  of 
the  Army  or  the  Air  Force  is  authorized 
provided  that  such  reproduction  does 
not  bring  discredit  upon  the  military 
service  and  is  not  used  to  defraud  or  to 
misrepresent  the  identification  or  status 
of  an  individual,  organization,  society, 
or  other  group  of  persons. 

(b)  The  use  for  advertising  purposes  of 
any  engraving,  photograph,  print,  or 
impression  of  the  likeness  of  any 
Department  of  the  Army  of  Department 
of  the  Air  Force  decoration,  service 
medal,  service  ribbon,  badge,  lapel 
button,  insignia,  or  other  device  (except 
the  Honorable  Service  lapel  button)  is 
prohibited  without  prior  approval,  in 
writing,  by  the  Secretary  of  the  Army  or 


the  Secretary  of  the  Air  Force  except 
when  used  to  illustrate  a  particular 
article  that  is  offered  for  sale.  Request 
for  use  of  Army  insignia  in 
advertisements  or  promotional  materials 
will  be  processed  through  public  affairs 
channels  in  accordance  with  AR  360-5, 
paragraph  3-37. 

(c)  The  reproduction  in  any  manner  of 
the  Ukeness  of  any  identification  card 
prescribed  by  Department  of  the  Army 
or  Department  of  the  Air  Force  is 
prohibited  without  prior  approval  in 
writing  by  the  Secretary  of  the  Army  or 
Secretary  of  the  Air  Force. 

§507.12    Possession  and  vMsring. 

(a)  The  wearing  of  any  decoration, 
service  medal,  badge,  service  ribbon, 
lapel  button,  or  insignia  prescribed  or 
authorized  by  the  Department  of  the 
Army  and  the  Departoent  of  the  Air 
Force  by  any  person  not  properly 
authorized  to  wear  such  device,  or  the 
use  of  any  decoration,  service  medal, 
badge,  service  ribbon,  lapel  button,  or 
insignia  to  misrepresent  the 
identification  or  status  of  the  person  by 
whom  such  is  worn  is  prohibited.  Any 
person  who  violates  the  provision  of 
this  section  is  subject  to  punishment  as 
prescribed  in  the  statutes  referred  to  in 
§507.5  of  this  part. 

(b)  Mere  {rassession  by  a  person  of 
any  of  the  articles  prescribed  in  §  507.8 
of  this  part  is  authorized  provided  that 
such  possession  is  not  used  to  defraud 
or  misrepresent  the  identification  or 
status  of  the  individual  concerned. 

(c)  Articles  specified  in  §  507.8  of  this 
part,  or  any  distinctive  parts  including 
suspension  ribbons  and  service  ribbons) 
or  colorable  imitations  thereof,  will  not 
be  used  by  any  organization,  society,  or 
other  group  of  persons  without  prior 
approval  in  writing  by  the  Secretary  of 
the  Army  or  the  Secretary  of  the  Air 
Force. 

Subpart  (X— Heraldic  Quality  Control 
Program 

§507.13    General. 

The  heraldic  quality  control  program 
provides  a  method  of  ensuring  that 
insignia  items  are  manufactured  with 
tools  and  specifications  provided  by 
TIOH. 

§507.14    Controlled  heraldic  items. 

The  articles  listed  in  §507.8  of  this 
part  are  controlled  heraldic  items  and 
will  be  manufactured  in  accordance 
with  Government  specifications  using 
Government  furnished  tools  or  cartoons. 
Tools  and  cartoons  sue  not  provided  to 
manufacturers  for  the  items  in 
paragraphs  (a)  through  (e)  of  this 
section.  However,  manufacture  will  be 


in  accordance  with  the  Government 
furnished  drawings. 

(a)  Shoulder  loop  insignia,  ROTC, 
U.S.  Army. 

(b)  Institutional  SSI.  ROTC,  U.S. 
Army. 

(c)  Background  trimming/flashes.  U.S. 
Army. 

(d)  U.S.  Air  Force  organizational 
emblems  for  other  than  major 
commands. 

(e)  Hand  embroidered  bullion 
insignia. 

§507.15    Csrttflcation  of  heraldic  Itwns. 

A  letter  of  certification  to  manufacture 
each  heraldic  item,  except  those  fisted 
in  §  507.14(a)  through  (e)  of  this  part, 
will  be  provided  to  the  manufacturer 
upon  submission  of  a  preproduction 
sample.  Manufacture  and  sale  of  these 
items  is  not  authorized  until  the 
manufacturer  receives  a  certification 
letter  from  TIOH. 

§507.16    Violations  and  penalties. 

A  certificate  of  authority  to 
manufacture  will  be  revoked  by  TIOH 
upon  intentional  violation  by  the  holder 
thereof  of  any  of  the  provisions  of  this 
part,  or  as  a  result  of  not  complying 
with  the  agreement  signed  by  the 
manufacturer  in  order  to  receive  a 
certificate.  Such  violations  are  also 
subject  to  penalties  prescribed  in  the 
Acts  of  Congress  (§  507.5  of  this  part).  A 
repetition  or  continuation  of  violations 
after  ofBcial  notice  thereof  will  be 
deemed  prima  facie  evidence  of 
intentional  violation. 


§507.17 
items. 


Procurement  and  wear  of  heraldic 


(a)  The  provisions  of  this  part  do  not 
apply  to  contracts  awarded  by  the 
Elefense  Personnel  Support  Center  for 
manufacture  and  sale  to  the  U.S. 
Government. 

fb)  All  Army  and  Air  Force  service 
personnel  who  wear  quality  controlled 
heraldic  items  that  were  purchased  from 
commercial  sources  will  be  responsible 
for  ensuring  that  the  items  were 
produced  by  a  certified  manufacturer. 
Items  manufactured  by  certified 
manufacturers  will  be  identified  by  a 
hallmark  and/or  certificate  label 
certifying  the  item  was  produced  in 
accordance  with  specifications. 

(c)  Commanders  will  ensure  that  only 
those  heraldic  items  that  are  of  the 
quality  and  design  covered  in  the 
specifications  and  that  have  been 
produced  by  certified  manufacturers  are 
worn  by  personnel  under  their 
command.  Controlled  heraldic  items 
will  be  procured  only  from 
manufacturers  certified  by  TIOH. 
Commanders  procuring  controlled 
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heraldic  items,  when  authorized  by 
local  procurement  procedures,  may 
forward  a  sample  insignia  to  TIOH  for 
quality  assurance  inspection  if  the 
commander  feels  the  quality  does  not 
meet  standards. 

IS07.1S    ProoMSing  complaints  of  allegMl 
braaeh  of  poHdM. 

The  Institute  of  Heraldry  may  revoke 
or  suspend  the  certificate  of  authority  to 
manuractxire  if  there  are  breaches  of 
quality  control  policies  by  the 
manufacturer.  As  used  in  this 
paragraph,  the  term  quality  control 
policies  includes  the  obligation  of  a 
manufactiuer  luider  his  or  her 
"Agreement  to  Manufacture,"  the 
quality  control  provisions  of  this  part, 
and  other  applicable  instructions 
provided  by  TIOH. 

(a)  Initial  processing.  (1)  Complaints 
and  reports  of  an  alleged  breach  of 
quality  control  policies  will  be 
forwarded  to  the  Director,  The  Institute 
of  Heraldry.  9325  Giuston  Road,  Room 
S-112.  Fort  Belvoir.  VA  22060-5579 
(hereinafter  referred  to  as  Director). 

(2)  The  Director  may  direct  that  an 
informal  investigation  of  the  complaint 
or  report  be  conducted. 

(3)  If  such  investigation  is  initiated,  it 
will  be  the  duty  of  the  investigator  to 
ascertain  the  facts  in  an  impartial 
manner.  Upon  conclusion  of  the 
investigation,  the  investigator  will 
submit  a  report  to  the  appointing 
authority  containing  a  summarized 
record  of  the  investigation  together  with 
such  findings  and  recommendations  as 
may  be  appropriate  and  warranted  by 
the  facts. 

(4)  The  report  of  investigation  will  be 
forwarded  to  the  Director  for  review.  If 
it  is  determined  that  a  possible  breach 
of  quality  control  policies  has  occurred, 
the  Director  will  follow  the  procedures 
outlined  in  paragraphs  (b)  throu^  (g)  of 
this  section. 

(b)  Voluntary  performance.  The 
Director  will  transmit  a  registered  letter 
to  the  manufacturer  advising  of  the 
detailed  allegations  of  breadh  and 
requesting  assurances  of  voluntary 
compliance  with  quality  control 
poUcies.  No  further  action  is  taken  if  the 
manufacturer  voluntarily  complies  with 
the  quality  control  policies;  however, 
any  further  reoccurrence  of  the  same 
breach  will  be  considered  refusal  to 
perform. 

(c)  Refusal  to  perform.  (1)  If  the 
manufacturer  fails  to  reply  within  a 
reasonable  time  to  the  letter  authorized 
by  paragraph  (b)  of  this  section,  or 
refuse  to  give  adequate  assurances  that 
futiire  performance  will  conform  to 
quality  control  policies,  or  indicates  by 
subsequent  conduct  that  the  breach  is 


continuous  or  repetitive,  or  disputes  the 
allegations  of  breach,  the  Director  will 
direct  that  a  public  hearing  be 
conducted  an  the  allegations. 

(2)  A  hearing  examiner  will  be 
appointed  by  appropriate  orders.  The 
examiner  may  be  either  a  commissioned 
offier  or  a  civilian  employee  above  the 
grade  of  GS-7. 

(3)  The  specific  written  allegations, 
together  with  other  pertinent  material, 
will  be  transmitted  to  the  hearing 
examiner  for  introduction  as  evidence  at 
the  hearing. 

(4)  Manufectiuers  may  be  suspended 
for  failure  to  return  a  loaned  tool 
without  referral  to  hearing  specified  in 

Earagraph  (c)(1)  of  this  section; 
owever,  the  manufacturer  will  be 
advised,  in  writing,  that  tools  are 
overdue  and  suspension  will  take  effect 
if  not  returned  within  the  specified 
time. 

(d)  Notification  to  the  manufacturer 
by  examiner.  Within  a  7-day  period 
following  receipt  by  the  examiner  of  the 
allegations  and  other  pertinent  material, 
the  examiner  will  transmit  a  registered 
letter  of  notification  to  the  manufacturer 
informing  him  or  her  of  the  following: 

(1)  Specific  allegations. 

(2)  Directive  of  the  Director  requiring 
the  holding  of  a  public  hearing  on  the 
allegations. 

(3)  Examiner's  decision  to  hold  the 
public  hearing  at  a  specific  time,  date, 
and  place  that  will  be  not  earlier  than 
30  days  from  the  date  of  the  letter  of 
notification. 

(4)  Ultimate  authority  of  the  Director 
to  suspend  to  revoke  the  certificate  of 
authority  should  the  record  developed 
at  the  hearing  so  warrant. 

(5)  Right  to- 
il) A  mil  and  fair  public  hearing, 
(ii)  Be  represented  by  counsel  at  the 

hearing. 

(lii)  Request  a  change  In  the  date, 
time,  or  place  of  the  hearing  for 
purposes  of  having  reasonable  time  in 
which  to  prepare  the  case. 

(iv)  Submit  evidence  and  present 
witnesses  in  his  or  her  own  behalf. 

(v)  Obtain,  upon  written  request  filed 
before  the  commencement  of  the 
hearing,  at  no  cost,  a  verbatim  transcript 
of  the  proceedings. 

(e)  Public  hearing  by  examiner.  (1)  At 
the  time,  date,  and  place  designated  in 
accordance  with  paragraph  (d)(3)  of  this 
section,  the  examiner  will  conduct  the 
public  hearing. 

(i)  A  verbatim  record  of  the 
proceeding  will  be  maintained. 

(11)  All  previous  material  received  by 
the  examiner  will  be  introduced  into 
evidence  and  made  part  of  the  record. 

(lii)  The  Government  may  be 
represented  by  counsel  at  the  hearing. 


(2)  Subsequent  to  the  conclusion  of 
the  hearing,  the  examiner  will  make 
specific  findings  on  the  record  before 
him  or  her  concerning  each  allegation. 

(3)  The  complete  record  of  the  case 
will  be  forwarded  to  the  Director. 

(f)  Action  by  the  Director.  (1)  The 
Director  will  review  the  record  of  the 
hearing  and  either  ^prove  or 
disapprove  the  findings. 

(2}  Upon  arrival  of  a  finding  of  breach 
of  quality  control  policies,  the 
manufacturer  will  be  so  advised. 

(3)  After  review  of  the  findings,  the 
certificate  of  authority  may  be  revoked 
or  suspended.  If  the  certificate  of 
authority  is  revoked  or  suspended,  the 
Director  will — 

(i)  Notify  the  manufacturer  of  the 
revocation  or  suspension. 

(ii)  Remove  the  manufacturer  from  the 
list  of  certified  manufectxirera. 

(iii)  Inform  the  Army  and  Air  Force 
Exchange  Service  of  the  action. 

(g)  Reinstatement  of  certificate  of 
authority:  The  Director  may.  upon 
receipt  of  adequate  assurance  that  the 
manufacturer  vnll  comply  with  quality 
control  policies,  reinstate  a  certificate  of 
authority  that  has  been  suspended  or 
revoked. 

ThooMS  B.  Proffitt. 

Director. 

[FR  Doc  9S^2(n  Filed  3-10-08;  8:4S  am) 

BaUNQ  ooos  sn»«s-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  Sfi 

[CA  O11-«O03b;FRL-6Q66-«I 

Approval  and  Promulgation  of  State 
Imptomentation  Planr,  California  Stata 
ImpianfMntation  Plan  Raviaion,  San 
Diago  County  Ahr  Pollution  Control 
DiaMct,  Envlnonmantat  Protaetion 
Agancy  (EPA) 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  that  concern 
ten  administrative  and  traditional 
source  category  rules. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs),  oxides  of  nitrogen 
(NOx)  and  other  pollutants  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
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EPA  is  approving  the  state's  SIP  revision 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  docimient.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  10, 
1998. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel,  Rulemaking  Office  [AIR-4],  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hoiirs.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102).  401  "M"  Street,  S.W., 

Washington,  D.C.  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95814 
San  Diego  Coimty  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  CA  92123-1096 
CaUfomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95812. 
FOR  FURTHER  INFORMATKM  CCMTACT: 
Cynthia  G.  Allen,  Rulemaking  Office 
lAIR-4],  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1189. 

SUPPt.EMENTARY  INFORMATKM:  This 
docimient  concerns  San  Diego  County 
Air  Pollution  Control  District  Rule  10, 
Permits  Required;  Rule  17,  Cancellation 
of  Applications;  Rule  19,  Provision  of 
Sampling  and  Testing  Facilities;  Rule 
21,  Permit  Conditions;  Rule  61.7, 
Spillage  and  Leakage  of  VOC;  Rule  61.8, 
Certification  of  Requirements  For  Vapor 
Control  Equipment;  Rule  101, 
Definitions  (Open  Burning);  Rule  102, 
Open  Fires,  Western  Section;  Rule  103, 


Open  Fires  Eastern  Section;  and  Rule 
108,  Burning  Conditions.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action 
which  is  located  in  the  Rules  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  February  2, 1998. 
Felicia  Marcus, 

Regional  Administrator.  Region  IX. 
[FR  Doc.  98-5851  Filed  3-10-98;  8:45  am) 

BILLMQ  CODE  ««0-CO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX  62-1-7271b;  FRL-S971-q 

Approval  and  Promulgation  of 
Implementation  Plan  for  Texas: 
General  Conformity  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
approve  a  revision  to  the  Texas  State 
Implementation  Plan  (SIP)  for  the  State 
of  Texas  that  contains  general 
conformity  rules.  Specifically,  the 
general  conformity  rules,  if  approved, 
will  enable  the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC)  to 
review  conformity  of  all  Federal  actions 
(see  40  CFR  part  51,  subpart  W— 
Determining  Conformity  of  General 
Federal  Actions  to  State  or  Federal 
Implementation  Plans)  with  the  control 
strategy  SIPs  submitted  for  the 
nonattainment  and  maintenance  areas 
within  the  State.  This  proposed  action 
would  streamline  the  conformity 
process  and  allow  direct  consultation 
among  agencies  at  the  local  levels.  The 
Federal  actions  by  the  Federal  Highway 
Administration  and  Federal  Transit 
Administration  (imder  23  U.S.C.  or  the 
Federal  Transit  Act)  are  covered  by  the 
transportation  conformity  rules  under 
40  CFR  part  51,  subpart  T— Conformity 
to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans.  Programs, 
and  Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C.  or  the 
Federal  Transit  Act.  The  EPA  approved 
the  Texas  transportation  conformity  SIP 
on  November  8. 1995  (60  FR  56244). 

The  EPA  is  proposing  to  approve  this 
SIP  revision  under  sections  llO(k)  and 
176  of  the  Clean  Air  Act  (the  Act).  The 
rationale  fcH-  the  proix>sed  approval  and 
other  information  are  provided  in  the 
Final  Rules  Section  of  this  Federal 
Register. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 


this  General  Conformity  SIP  revision  as 
a  direct  final  rulemaking  without  prior 
proposal  because  the  EPA  views  this 
action  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
{>eriod  on  this  action.  Any  parties 
interested  in  providing  comments  on 
this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing,  postmarked 
by  April  10. 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief.  Air  Planning  Section,  at  the  EPA 
Region  6  address  listed.  Copies  of  the 
Texas  General  Conformity  SIP  and  other 
relevant  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  Planning  Section  (6PDL). 
Multimedia  Planning  and  Permitting 
Division.  Environmental  Protection 
Agency.  Region  6. 1445  Ross  Avenue, 
Dallas,  Texas  75202,  Telephone:  (214) 
665-7214. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle.  Austin.  Texas 
78753,  Telephone:  (512)  239-0800. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Behnam.  P.  E.;  Air  Planning  Section 
(6PDL),  Multimedia  Plarming  and 
Permitting  Division,  Environmental 
Protection  Agency,  Region  6. 1445  Ross 
Avenue.  Dallas,  Texas  75202.  Telephone 
(214) 665-7247. 

SUPPLEMBfTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Aotliority:  42  U.S.C  7401  et  seq. 
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Dated:  February  9. 1998. 
Jerry  aifFbrd, 

Acting  Regional  Administrator,  Region  6. 
(FR  Doc.  98-5846  Filed  3-10-98;  8:45  am] 

BiLUNQ  CODE  t6«O-60-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

PL166-1b;  FRL-697S-4] 

Approval  and  Promulgation  of  State 
Implamentation  Plan;  Illinois 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
the  May  5. 1995,  and  May  26. 1995, 
Illinois  State  Implementation  Plan  (SIP) 
revision  requests  to  the  EPA  regarding 
Synthetic  (Organic  Chemical 
Manufacturing  Industry  reactor  and 
distillation  rules  as  they  apply  to 
,  Monsanto  Chemical  Group's  facility  in 
Sauget,  IlUnois.  In  the  final  rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State's  requests  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  approving  the  State's  request  is  set 
forth  in  the  direct  final  rule.  The  direct 
final  rule  will  become  effective  without 
further  notice  unless  the  Agency 
receives  relevant  adverse  written 
comment  on  this  notice  of  proposed 
rulemaking.  Should  the  Agency  receive 
such  comment,  it  will  publish  a  final 
rule  informing  the  public  that  the  direct 
final  rule  did  not  take  effect  and  such 
public  comment  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  If  no 
adverse  written  comments  are  received, 
the  direct  final  rule  will  take  effect  on 
the  date  stated  in  that  document  and  no 
further  activity  will  be  taken  on  this 
proposed  rule.  EPA  does  not  plan  to 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  April  10.  1998. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 


Development  Section,  Air  Programs 
Branch  (AR-IBJ),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  COffTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604, (312)  886-6082. 
SUPPt.EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  February  24, 1998. 
Michelle  D.  )ordan. 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  98-6097  Filed  3-10-98;  8:45  am] 

BILUNQ  COOE  aSflO-tO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 


I 
40  CFR  Part  52 

[AK-20-1708b;  FRL-6975-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Alaska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Alaska  on  October  31,  1997.  This 
revision  conasts  of  amendments  to  Fuel 
Requirements  for  Motor  Vehicles,  title 
18,  chapter  53  of  the  Alaska 
Administrative  Code  (18  AAC  53) 
regarding  the  use  of  oxygenated  fuels.  In 
the  Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  April  10, 
1998. 


ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Office  of  Air  Quality  (OAQ- 
107).  EPA.  1200  Sixth  Avenue.  Seattle, 
Washington  98101.  Documents  which 
are  incorporated  by  reference  are 
available  for  public  inspection  at  the  Air 
and  Radiation  Docket  and  Information 
Center.  Environmental  Protection 
Agency,  401  M  Street.  SW,  Washington, 
DC  20460.  Copies  of  material  submitted 
to  EPA  may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA.  Region  10.  Office  of  Air 
Quality.  1200  Sixth  Avenue  (OAQ-107), 
Seattle,  Washington  98101 ,  and  the 
Alaska  Department  of  Environmental 
Conservation.  410  Willoughby,  Siiite 
105.  Juneau.  AK  09801. 
FOR  FURTHER  INFORMIATION  CONTACT: 
Tracy  Oliver.  Office  of  Air  Quality 
(OAQ-107),  EPA,  Seattle.  Washington 
98101.  (206)  553-1388. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  February  18, 1998. 
Chuck  Clarke, 

Regional  Administrator,  Region  10. 
[FR  Doc.  98-6095  Filed  3-10-98;  8:45  am) 

BILUNQ  COOE  66aO-6a-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[VA  082-5032b;  FRL-5975-6] 

Air  Quality  implementation  Plans; 
Approval  and  Promulgation;  Various 
States;  Virginia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Virginia  for  the  purpose  of  terminating 
an  alternative  emission  reduction  plan 
for  Reynolds  Metals  Company  which 
was  approved  in  1983.  In  the  Final 
Rules  section  of  this  Federal  Register. 
EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  SIP 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 


UMI 


Federal  Register/ Vol.  63,  No.  47 /Wednesday,  March  11.  1998 /Proposed  Rules 


11865 


will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  April  10. 1998. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Makeba 
A.  Morris.  Chief,  Technical  Assessment 
Section,  Mailcode  3AP22.  U.S. 
Environmental  Protection  Agency. 
Region  IE.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107; 
Virginia  Department  of  Environmental 
Quality,  629  East  Main  Street. 
Richmond,  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  M.  Lohman,  (215)  566-2192,  at 
the  EPA  Region  III  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  February  26, 1998. 
Thomas  C  Voltaggio, 

Deputy  Fegional  Administrator,  Region  III. 
[EB  Doc.  9&-6278  Filed  3-10-98;  8:45  am] 

BNJJNQ  CODE  (SaO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
PL14S-2b,  IL152-2b;  FRL-6958-4] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  On  November  14, 1995,  May 
9.  1996,  June  14, 1996,  February  3,  1997, 
and,  October  16, 1997,  the  State  of 
Illinois  submitted  State  Implementation 
Plan  (SIP)  revision  requests  to  meet 
commitments  related  to  the  conditional 
approval  of  Illinois'  May  15, 1992,  SIP 
submittal  for  the  Lake  Calumet  (SE 
Chicago).  McCook,  and  Granite  City. 
Illinois,  Particulate  Matter  (PM) 
nonattainment  areas.  The  EPA  proposes 


to  approve  the  portion  of  the  SIP 
revision  requests  that  applies  to  the 
Granite  City  area.  The  SIP  revision 
requests  correct,  for  the  Granite  City  PM 
nonattainment  area,  all  of  the 
deficiencies  of  the  May  15, 1992. 
submittal  (as  discussed  in  the  November 
18, 1994,  conditional  approval  notice). 
No  action  is  being  taken  on  the 
submitted  plan  revisions  for  the  Lake 
Calumet  and  McCook  areas  at  this  time. 
They  will  be  addressed  in  separate 
rulemaking  actions.  On  March  19, 1996, 
and  October  15, 1996,  Illinois  submitted 
requests  to  redesignate  the  Granite  City 
PM  nonattainment  area  to  attainment 
status  for  the  PM  National  Ambient  Air 
Quality  Standards  (NAAQS).  The  EPA  is 
proposing  to  approve  this  request,  as 
well  as  the  maintenance  plan  for  the 
Granite  City  area  which  was  submitted 
with  the  redesignation  request  to  ensiu^ 
continued  attainment  of  the  NAAQS.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
written  adverse  comments  are  received 
in  response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  written  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  written  public  comments  received 
will  be  addressed  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  April  10, 1998. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
EPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman.  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J).  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604.  (312)  886-3299. 


SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  January  16. 1998. 
David  A.  Ullrich, 

Acting  Regional  Administrator.  Region  5. 
[PR  Doc.  98-6*2  Filed  3-10-98;  8:45  am] 
BILLING  cooE  astfr-eo-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Part  806 
RIN  2900-AI99 

VA  Acquisition  Regulations:  Sealed 
Bidding  and  Competitive  Proposals 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
amend  the  E>epartment  of  Veterans 
Affairs  Acquisition  Regulations  (VAAR) 
at  48  CFR  806.401  to  delete  the 
provisions  which  currently  state  that 
contracting  officers  must  solicit  sealed 
bids  for  contracts  expected  to  exceed  the 
small  purchase  limitation.  The  term 
"small  purchase  limitation"  has  been 
superseded  in  the  Federal  Acquisition 
Reflation  (FAR)  with  the  term 
"simplified  acquisition  threshold." 
Also,  the  monetary  limits  for 
determining  when  sealed  bids  are 
required  have  been  changed  in  the  FAR 
The  FAR  now  allows  the  use  of  the 
simpUfied  acquisition  procedures  of 
FAR  Part  13  for  acquisitions  of  non- 
commercial items  not  exceeding 
$100,000  and  for  acquisitions  of 
commercial  items  not  exceeding 
$5,000,000.  With  respect  to  the 
proposed  changes,  there  appears  to  be 
no  reason  for  having  a  VAAR  threshold 
requiring  sealed  bids  for  contracts  at 
lower  monetary  amounts  than  the  FAR 
provides.  Under  the  proposal,  the  FAR 
provisions  would  apply  instead  of  the 
removed  VAAR  provisions.  The 
authority  to  issue  solicitations  for 
commercial  items  under  the  provisions 
in  the  FAR  at  48  CFR  13.601  and  13.602 
is  scheduled  to  expire  January  1,  2000. 
If  the  solicitation  authority  under  these 
provisions  expires,  the  remaining 
provisions  of  the  FAR  would  apply. 
DATES:  Comments  must  be  received  on 
or  before  May  11,  1998. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave..  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
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in  response  to  "RIN  2900-AI99."  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.. 
Monday  through  Friday  (except 
holidays).  * 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kaliher,  Acquisition  Policy  Team  (95A), 
Office  of  Acquisition  and  Materiel 
Management,  Department  of  Veterans 
Affairs,  810  Vermont  Ave..  NW. 
Washington,  DC  20420.  (202)  273-8819. 
SUPPI.EMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  the  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 


they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
adoption  of  the  proposed  rule  would 
have  only  a  minuscule  effect  on  the 
activities  of  those  small  entities  that 
would  be  affected  by  the  provisions  of 
the  proposed  rule.  Therefore,  pursuant 
to  5  U.S.C.  605(b).  this  proposed  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

List  of  Subjects  in  48  CFR  Part  806 

Government  procurement. 

Approved:  March  5, 1998. 
Togo  D.  West,  Jr., 
Acting  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  part  806  is  proposed 
to  be  amended  as  follows: 


PART  806— COMPETITION 
REQUIREMENTS 

1.  The  authority  citation  for  part  806 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c).  I 

§806.401    [Amended] 

2.  Section  806.401  is  amended  by 
removing  "expected  to  exceed  the  small 
purchase  limitation  or". 

IFR  Doc.  98-6234  Filed  3-10-98;  8:45  am] 
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Notices 


Federal  Register 

VoL  63,  No.  47 

Wednesday.  March  11,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 
put)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Task  Force  on  Agricultural  Air  Quality 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACftlON:  Notice  of  meeting. 

SUMMARY:  The  Task  Force  on 
Agricultural  Air  Quality  will  meet  to 
discuss  the  relationship  between 
agricultural  production  and  air  quality. 
The  meeting  is  open  to  the  public. 
DATES:  The  meeting  will  convene 
Wednesday,  April  8, 1998  at  8:30  a.m. 
and  continue  imtil  5:00  p.m.  The 
meeting  will  resume  Thursday,  April  9, 
1998  from  8:30  a.m.  to  5:00  p.m.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Natural 
Resources  Conservation  Service  on  or 
before  April  3, 1998. 
ADDRESSES:  The  meeting  will  be  held 
April  8  at  the  Texas  A&M  University 
Agricultural  Research  and  Extension 
Center,  6500  Amarillo  Boulevard  West, 
Amarillo,  Texas  79106,  telephone  (806) 
359-5401.  On  April  9  the  meeting  will 
be  held  at  the  Ambassador  Hotel,  3100 
1-40  West,  Amarillo,  TX,  79102, 
telephone  (806)  358-6161.  Written 
material  and  requests  to  make  oral 
presentations  should  be  sent  to  George 
Bluhm,  University  of  California,  Land, 
Air,  Water  Resources,  151  Hoagland 
Hall,  Davis,  CA  95616-6827. 
I^OR  FURTHER  INFORMATION  CONTACT: 
George  Bluhm,  Designated  Federal 
Official,  telephone  (916)  752-1018,  fax 
(916)  752-1552. 

SWPI.EMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  Additional  information  about  the 
Task  Force  on  Agricultural  Air  Quality, 
including  any  revised  agendas  for  the 
April  8-9, 1998  meeting  that  may 
appear  after  this  Federd  Register  Notice 
is  published,  may  be  found  on  the 


Worid  Wide  Web  at  http:// 

www.nhq.nrcs.usda.gov/pCS/air/ 

farmbill.html. 

Draft  Agenda  of  the  April  8-9, 1998, 
Meeting 

/.  Wednesday,  April  8 

A.  Opening  Remarks 

1.  Call  meeting  to  order — George  Bluhm, 
DFO 

2.  Introduce  new  chair  person  and  Chief 
of  NRCS— Pearlie  Reed 

3.  Welcome  to  Texas  research — ^John 
Sweeten  and  Calvin  Pamell,  Jr. 

4.  Welcome  to  Texas  operations — John 
Burt,  NRCS  State  Conservationist, 
Texas 

5.  Agricultiu^l  Air  Quality  Management 
in  Texas — ^Dr.  John  Baker,  Texas 
Natural  Resource  Conservation 
Commissioner 

B.  Past  Actions 

1.  Past  agricultural  air  quality  research 
efforts— Bill  Hambleton 

2.  ARS  agricultural  air  quality 
research — Dick  Amerman 

3.  CSREES  agricultural  air  quality 
research — Berlie  Schmidt 

4.  EPA  air  research  relative  to 
agriculture — Sally  Shaver 

5.  Air  quality  research  needs, 
subcommittee— Jim  Trotter 

C.  Status  Reports 

1.  Agricultural  burning  subcommittee — 
Robert  Quinn    . 

2.  MOU  between  USDA  and  EPA— Sally 
Shaver 

3.  Local  leadership— Dennis  Tristao 

4.  Health  effects — Victor  Chavez  and 
Sally  Shaver 

D.  PubUc  Input 

n.  Thursday,  April  9 

A.  Call  Meeting  to  Order — George 
Bluhm 

B.  Opening  Remarks — ^Pearlie  Reed 

C.  Status  Reporis,  continued 

1.  Odorants — John  Sweeten 

2.  PM  research  issues — ^Manuel  Cunha, 
Robert  Flocchini,  Keith  Saxton 

3.  Ozone  research  issues — ^Joe  Miller 

4.  Monitoring  issues — Calvin  Pamell,  Jr. 

5.  Haze  Criteria 

D.  Public  Input 

E.  New  Issues 

1.  Conservation  application  and  carbon 
sequestration  in  the  CRP— Dr.  Ted 
Elliot.  Colorado  State  University 


2.  Emerging  issues — George  Bluhm 

F.  Set  Date  and  Location  for  Next 
Meeting 

G,  Public  Input 

Procedural 

This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Chair,  members  of 
the  public  may  present  oral 
presentations  during  the  April  8-9 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  George 
Bluhm  no  later  than  April  3, 1998.  If  a 
person  submitting  material  would  like  a 
copy  distributed  to  each  member  of  the 
committee  in  advance  of  the  meeting, 
that  {>erson  should  submit  25  copies  to 
George  Bluhm  no  later  than  April  3, 
1998. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  George  Bluhm  as  soon 
as  possible. 
Lee  P.  Hemdon, 
Director,  Institutes  Division. 
(PR  Doc.  98-6227  Filed  3-10-98;  8:45  am] 

BtlXINQ  CODE  W14-1«-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Digital  Computer  System  Parameters; 
Proposed  Collection;  Comment 
Request 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and  "" 

respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  11, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW,  room  6877, 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

To  export  computers  that  perform 
above  a  certain  level  an  export  license 
is  needed  for  certain  locations.  In 
support  of  this  application, 
dociunentation  must  be  provided  on  the 
computer  system.  When  BXA  receives 
this  information  it  is  thoroughly 
reviewed  by  a  licensing  officer  who. 
depending  on  the  limits  of  parameters  of 
the  system,  may  submit  the  application 
for  review  by  other  government 
agencies.  If  the  application  is  approved, 
the  respondent  is  issued  a  vahdated 
export  license  that  authorizes  shipment 
of  the  computer  system.  If  additional 
information  is  required,  the  respondent 
will  be  notified.  Apphcations  may  be 
rejected  if  it  is  determined  that  the 
export  or  reexport  of  the  system  poses 
a  threat  to  U.S.  national  seciirity. 

n.  Method  of  Collection 

Submitted,  as  required,  with  form 

BXA-748P. 

m.  Data 

OMB  JVu/Tiber;  0694-0013. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 


Affected  Public:  Individuals, 
businesses  o»  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Time  Per  Response:  32 
minutes  p)er  response. 

Estimated  Total  Annual  Burden 
Hours:  83. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  March  5, 1998. 
Linda  Engelmeier. 

Departmental  Forms  Cleamnce  Officer,  Office 

of  Management  and  Organization. 

IFR  Doc.  98-6184  Filed  3-10-98;  8:45  am] 

BILUNO  CODE  S10-OT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Hnding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
E)epartment  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request. . 
in  accordance  with  §  351.213  of  the 
Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportvmity  to  request  a  review:  Not 
later  than  the  last  day  of  March  1998. 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
March  for  the  following  periods: 


Antidumping  duty  proceeding  1 

Australia:  Canned  Bartlett  Pears.  A-602-039 - J 

Bangladesh:  Shop  Towels.  A-538-802  - - 

Brazil: 

Ferrosillcon.  A-351-820 

Lead  &  Bismuth  Steel.  A-351-811  

Canada:  Iron  Constmction  Castings,  A-122-503 ~ 

ChifS:  Standard  Carnations,  A-337-602 - 

Colombia:  Certain  Fresh  Cut  Flowers.  A-301-602 - 

Ecuador  Certain  Fresh  Cut  Flowers,  A-331-602  - 

Finland:  Viscose  Rayon  Staple  Fubet.  A-405-071 - 

France: 

Brass  Sheet  &  Strip,  A-427-602  - 

Lead  &  Bismuth  Steel,  A-427-804 ~ 

Germany:  | 

Brass  Sheet  &  Strip.  A-428-602  ^ ~ 

Lead  &  Bismuth  Steel,  A-428-811 

India:  Suttanihc  Acid,  A-533-806  •• 

Israel:  Oil  Country  Tut)ular  Goods,  A-508-602  

Italy: 

Certain  Valves  and  Connections  of  Brass,  for  Use  in  Fire  Protection  Equipment,  A-475-401 

Brass  Sheet  &  Strip,  A-475-^01   

Japan: 

Defrost  Timers,  A-588-829 ~ 

Stainless  Steel  Butt-Weld  Pipe  Fittings,  A-588-702  

Television  Receivers,  Monochrome  and  Color,  A-588-015 , 


Period 


3/1/97-2/28/98 
3/1/97-2/28/98 

3/1/97-2/28/98 
3/1/97-2/28/98 
3/1/97-2/28/98 
3/1/97-2/28/98 
3/1/97-2/28/98 
3/1/97-2/28/98 
3/1/97-2/28/98 

3/1/97-2/28/98 
3/1/97-2/28/98 

3/1/97-2/28/98 
3/1/97-2/28/98 
3/1/97-2/28/98 
3/1/97-2/28/98 

3/1/97-2/28/98 
3/1/97-2/28/98 

3/1/97-2/28/98 
3/1/97-2/28/98 
3/1/97-2/28/98 
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Mexico:  Steel  Wire  Rope,  A-201-806  

Republic  of  Korea:  Steel  Wire  Rope.  A-580-6li  "!!"!!!" 

Spain:  Stainless  Steel  Bar.  /V^6»-805  

Sweden:  Brass  Sheet  &  Strip.  A-401-601  

Taiwan:  Light-Walled  Welded  Rectangutef  Carbon  Steel  Tubing,  A^58i^803 

Thailand:  Circular  Welded  Pipes  &  Tubes,  A-549-502 

The  People's  Republic  of  China: 

Chloropicrin,  A-570-002  

Ferrosilicon,  A-570-819 

Glycine,  A-570-836  SZZZZZZZZ'Z 

The  United  Kingdom:  Lead  &  Bismuth  Steel,  A-412-810 

Countervailing  Duty  Proceeding 

Brazil: 

Cotton  Yam,  C-351-037 

Certain  Castor  Oil  Products,  C-351-029 

Lead  &  Bismuth  Steel,  C-351-812 

Chile:  Standard  Carnations.  C-337-60t !...!.!!!1"I!!!!!!!!!!.""" 

France: 

Brass  Sheet  and  Strip.  C-427-603 

Lead  &  Bismuth  Steel.  C-427-805 

Germany:  Lead  &  Bismuth  Steel.  &-428-812 

India:  Sulfanilic  Acid.  C-533-807 

Iran:  In-Shell  Pistachios.  C-507-501  "!!!!.".""!""!!.".""!!!" 

Israel:  Oil  Country  Tubular  jQoods.  0-506-601  

Netherlands:  Standards  Chrysanthemums,  C-421-601  .. . 

Pakistan:  Shop  Towels,  C-535-001  

Turkey:. 

Certain  Welded  Carbon  Steel  Pipe  and  Tube,  C-489-502 

WeWed  Carbon  Steel  Line  Pipe,  O-489-502  

The  United  Kingdom:  Lead  &  Bismuth  Steel,  C-412-611  


Period 


3/1/97-2/28^6 
3/1/97-2/28/98 
3/1/97-2C8/98 
3/1/97-2/28^6 
3/1/97-2/28/98 
3/1/97-2C8/96 

3/1/97-2/28/96 
3/1/97-5«8«8 
3/1/97-2/28/96 
3/1/97-2/28/98 


1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 

1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12A31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 

1/1/97-12/31/97 
1/1/97-12/31/97 
1/1/97-12/31/97 


Suspension  Agreements 

None. 

In  accordance  with  §  351.213  of  the 
regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  In 
recent  revisions  to  its  regulations,  the 
Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
771(9)  of  the  Act,  an  interested  party 
must  specify  the  individual  producers 
or  exporters  covered  by  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (Department  of 
Commerce  Regulations,  62  FR  27295, 
27424  (May  19, 1997)).  Therefore,  for 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidimiping  or 
coimtervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers] 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 


si)ecifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping/CountervaiUng 
Enforcement,  Attention:  Sheila  Forbes, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§351.303(f)(l)(i)  of  the  regulations,  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department's  service 
Ust. 

The  Department  will  pubUsh  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Coimtervailing  Duty 
Order,  Finding,  or  Suspended 
hivestigation"  for  requests  received  by 
the  last  day  of  March  1998.  If  the 
Department  does  not  receive,  by  the  last 
day  of  March  1998,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 


bond  for)  estimated  antidumping  or 
countervailing  duties  requirml  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  pubhshed  as  a  service  to  the 
international  trading  community. 

Dated:  March  5, 1998, 
Richard  W.  Moreiand, 
Deputy  Assistant  Secretary.  Import 
Administration. 

(FR  Doc.  98-6280  Filed  3-10-98;  8:45  am) 
BILLING  COOE  SSIO-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Frss  Entry  of 
Scientific  instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
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be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Apphcations  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  98-005.  Applicant: 
University  of  California,  Davis,  1 
Shields  Avenue,  Davis,  CA  95616. 
Instrument:  Electron  Microscope,  Model 
LEEM  in.  Manu/acturer.-Elmitec 
Elektronenmikroskopie  GmbH, 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  investigations  of  the 
following  materials  and  phenomena:  (1) 
Dynamics  of  surface  structural  changes, 
including  nucleation  and  growth  of 
metal,  semiconductor,  and  oxide 
overlayers  and  critical  phenomena  in 
surface  and  island  diflusion,  (2) 
structural  effects  on  adsorbates, 
including  segregation,  difhision,  and 
reactivity,  and  (3)  synthesis  and 
characterization  of  nano-scale  materials, 
including  q\iantimi  dots,  thin-film 
fullerene  polymers,  and  nanoclusters. 
Application  accepted  by  Commissioner 
of  Customs:  February  4, 1998. 

Docket  Number:  9»-OG6.  Applicant: 
Centers  for  Disease  Control  & 
Prevention,  National  Institute  for 
Occupational  Safety  and  Health.  1095 
Willowdale  Road,  MS  3014, 
Moigantown,  WV  26505-2888. 
Instrument:  Stereological  Microscope 
System.  Model  BX50.  Manufacturer 
Olympus  Denmark,  Denmark.  Intended 
Use:  The  instrument  will  be  used  for 
studies  of  the  neural  cell  number,  cell 
size  and  cell  density  contained  in 
microscopic  sections  of  brain  tissue 
prepared  firom  experimental  animals 
used  in  occupational  safety  and  health 
research.  The  objective  of  these 
investigations  will  be  to  obtain  a  greater 
understanding  of  how  brain  cells  are 
affected  by  exposure  to  chemicals  in  the 
workplace  environment.  In  addition,  the 
instrument  will  be  used  for  training 
postdoctoral  fellows  and  staff  in 
biomedical  research.  Application 
accepted  by  Commissioner  of  Customs: 
February  4, 1998. 

Docket  Number:  98-007.  Applicant: 
University  of  Minnesota,  Neurosurgery 
Department,  Lions  Research  Building, 
2001  Sixth  Street,  S.E.,  #421, 
Minneapolis,  MN  55455.  Jnstruzne/it:  7- 
Channel  Multi-electrode  Manipulator, 
System  Echom  7.  Manufacturer 
Thomas  Recording,  Germany.  Intended 
Use:  The  instrument  will  be  used  to 
investigate  how  the  brain  processes 
visual  information  to  move  our  Umbs. 
Application  accepted  by  Commissioner 
of  Customs:  February  4, 1998. 


Docket  Number  98-008.  Applicant: 
University  of  California.  San  Diego, 
9500  Gilman  Drive,  La  JoUa,  CA  92093- 
0359.  Instrument:  Imaging  Plate  X-ray 
Detector  for  Protein  Crystallography. 
Manufacturer  MAR  Research,  Germany. 
Intended  Use:  The  instrument  will  be 
used  in  a  high  speed  data  collection 
system  for  protein  crystallograjjhy  using 
both  copper  Ka  x-ray  and  molybdenum 
Ka  x-ray  to  collect  data  to  find  the  three- 
dimensional  structure  of  proteins  or 
enzymes  using  x-ray  diffraction 
methods  at  very  hi^  resolution.  In 
addition,  the  instrument  will  be  used  on 
a  one-to-one  basis  in  the  training  of 
graduate  students.  Application  accepted 
by  Commissioner  of  Customs:  February 
6. 1998. 

Docket  Number  98-009.  Applicant: 
National  Institute  of  Standards  and 
Technology,  U.S.  Department  of 
Commerce,  Rt.  270  and  Quince  Orchard 
Road,  Gaithersburg,  MD  20899. 
Instrument;  Neutron  Velocity  Selector. 
Manufacturer  Mirrotron.  Ltd.,  Himgary. 
Intended  Use:  The  instrument  will  be 
used  to  monochromate  low  energy 
neutrons  so  that  they  can  be  used  to 
probe  the  microscopic  structure  of  a 
broad  range  of  advanced  materials  such 
as  tough  plastics,  high  strength  metal 
alloys,  structural  ceramics,  magnetic 
recording  media,  colloidal  solutions, 
liquid  crystals,  micro-porous  materials, 
etc.  Application  accepted  by 
Commissioner  of  Customs:  February  9, 
1998. 

Fruik  W.  dwel. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  98-6287  Filed  3-10-98;  8:45  am] 

BILUNQ  CODE  3S10-08-P 


DEPARTMENT  OF  COMMERCE 

NatkMwl  Oceanic  and  Atmospheric 
Administration 

Northssst  Region  Oealsr  Purchase 
Reports;  Proposed  Collection; 
Comment  Request 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  conmients  must  be 
submitted  on  or  before  May  11, 1998. 
AOORESSEt:  Direct  all  written  comments 
to  Linda  Bigebneier,  Departmental 


Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue.  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Kelley  McGrath,  One 
Blackbiun  Drive.  Gloucester.  MA  01940, 
(978) 281-9307. 
SUPPI.B(B«TARV  information: 

L  Abstract      \ 

Dealer  reporting  is  needed  to  obtain 
fishery-depoadent  data  on  the  landings 
and  purchases,  of  fish  and  shellfish  to 
monitor,  evaluate  and  enforce  fishery 
regulations,  collect  basic  fisheries 
statistics  (species,  pounds,  and  value), 
and  to  collect  certain  effort  information 
for  economic  and  biological  assessment 
ofthestodcs. 

n.  Method  of  CoUection 

E)ealer  purchase  forms  are  provided  to 
respondents.  Weekly  reports  for  some 
species  will  be  made  via  telephone  with 
an  Interactive  Voice  Response  (IVR) 
system 

m.Data 

OAfB  Number:  0648-0229 
Form  Number  88-30.  88-142 
Type  of  Review:  Regular  Submission 
Affected  Public:  Business  or  other  for 
profit  organizations 

Estimated  Number  of  Respondents: 
1,245 

Estimated  77me  Per  Response:  2 
minutes  for  dealer  purchase  reports  (88- 
30),  30  minutes  for  shellfish  processor 
reports  (88-142).  and  4  minutes  for  IVR 
reporting.  Tliase  estimates  do  not 
include  the  time  for  entries  that 
respondents  would  make  to  their  own 
business  recoids  as  part  of  their  normal 
business  practices. 

Estimated  Total  Annual  Rurden 
Hours:  3,391. 

Estimated  Total  Aimual  Cost  to 
Public:  $0  (no  capital  expenditures  are 
required). 

rV.  Request  for  Commeiits 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agracy.  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acauacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
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use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  nolice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  5. 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
|FR  Doc.  98-6185  Filed  3-10-98;  8:45  am] 
BILLING  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Economic  Performance  Data  for  West 
Coast  (Califomia— Alaslca)  Commercial 
Fisheries;  Proposed  Collection 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  11,  1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dave  Colpo,  Pacific  States 
Marine  Fisheries  Commission,  Alaska 
Fisheries  Science  Center,  7600  Sand 
Point  Way  NE..  Seattle,  WA  98115,  (206) 

526—4251,  dave colpo@psmfc.org; 

Steve  Freese,  Alaska  Fisheries  Science 
Center,  7600  Sand  Point  Way  NE., 
Seattle,  WA  98115  (206)  526-6113, 
Steve.Freese@noaa.gov;  or  Joe  Terry, 
Alaska  Fisheries  Science  Center,  7600 
Sand  Point  Way  NE.,  Seattle,  WA  98115, 
(206)  526-4253,  Joe.Terry@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Economic  performance  data  for  select 
West  Coast  (California-Alaska) 
commercial  fisheries  will  be  collected 


for  each  of  the  following  four  groups  of 
operations:  (1)  On-shore  processors;  (2) 
motherships;  (3)  catcher/processor 
vessels;  and  (4)  catcher  vessels. 
Companies  associated  with  these  groups 
will  be  surveyed  for  expenditure, 
earnings  and  employment  data.  In 
general,  questions  will  be  asked 
concerning  ex-vessel  and  wholesale 
prices  and  revenue,  variable  and  fixed 
costs,  expenditures,  dependence  on  the 
fisheries,  and  fishery  employment.  Data 
will  be  collected  for  participants  in  the 
commercial  groundfish  and  salmon 
marine  fisheries,  including  charter  boats 
operations  for  Califomia,  Oregon  and 
Washington,  and  for  participants  in  the 
commercial  groundfish  and  halibut 
/isheries  off  Alaska.  The  data  collection 
efforts  will  be  coordinated  to  reduce  the 
additional  burden  for  those  who 
participate  in  multiple  fisheries.  Each 
year  the  principal  focus  of  this  data 
collection  program  will  be  on  a  different 
set  of  fisheries  or  on  a  different  set  of 
participants  in  these  fisheries.  The  data 
will  be  used  for  the  following  three 
purposes:  (1)  To  monitor  the  economic 
performance  of  these  fisheries  and 
various  components  of  these  fisheries 
through  primary  processing;  (2)  to 
analyze  the  economic  performance 
effects  of  current  management  measures; 
and  (3)  to  analyze  the  economic 
performance  effects  of  alternative 
management  measures.  The  measures  of 
economic  performance  to  be  supportefl 
by  this  data  collection  program  include 
the  following:  (1)  Contribution  to  net 
National  benefit;  (2)  contribution  to 
income  of  groups  of  participants  in  the 
fisheries  (i.e.,  fishers,  vessel  owners, 
processing  plant  employees,  and 
processing  plant  owners);  (3) 
employment;  (4)  regional  economic 
impacts  (income  and  employment);  and 
(5)  factor  utilization  rates.  As  required 
by  law,  the  confidentiality  of  the  data 
will  be  protected. 

In  each  year,  the  data  collection  effort 
will  focus  on  a  different  component  of 
the  West  Coast  fisheries  and  more 
limited  data  will  be  collected  for  the 
previously  surveyed  components  of 
these  fisheries.  The  latter  will  be  done 
to  update  the  models  that  will  be  used 
to  track  economic  performance  and  to 
evaluate  the  economic  effects  of 
alternative  management  actions.  This 
cycle  of  data  collection  will  result  in 
economic  performance  data  being 
available  and  updated  for  all  the 
components  of  the  West  Coast  fisheries 
identified  above. 

The  large  scale  of  most  of  the 
processing  operations  involved  in  these 
fisheries  and  of  many  of  the  harvesting 
operations,  and  the  concentration  of 
ownership  in  many  of  these  fisheries. 


particularly  off  Alaska,  means  that 
improved  economic  data  for  the 
management  of  these  fisheries  is  a  high 
priority  for  the  individuals  who  will 
provide  data  for  these  fisheries.  This  is 
demonstrated  by  the  fact  that 
associations  representing  many  of  the 
Alaskan  participants  in  these  fisheries 
support  this  data  collection  effort  and 
have  volunteered  to  assist  in  proving  the 
data. 

n.  Method  of  Collection 

Data  will  be  collected  from  a  sample 
of  the  owners  and  operators  of  catcher 
vessels,  catcher/processors,  on-shore 
processing  plants,  and  motherships  that 
participate  in  these  fisheries.  The  data 
are  expected  to  be  collected  principally 
by  NMFS  and  Pacific  States  Marine 
Fisheries  Commission  economists. 
Questionnaires  will  be  mailed  to  the 
selected  members  of  each  of  the  four 
survey  groups,  and  in  many  cases  those 
individuals  will  be  interviewed  to 
ensure  the  clarity  of  their  responses.  To 
the  extent  practicable,  the  data  collected 
will  consist  of  data  that  the  respondents 
maintain  for  their  own  business 
purposes.  Therefore,  the  collection 
burden  will  consist  principally  of 
transcribing  data  from  their  internal 
records  to  the  survey  instrument  and 
participating  in  personal  interviews.  In 
addition,  current  data  reporting 
requirements  will  be  evaluated  to 
determine  if  they  can  be  modified  to 
provide  improved  economic  data  at  a 
lower  cost  to  respondents  and  the 
Agency.  Similarly,  it  will  be  determined 
if  some  of  these  data  can  be  collected 
more  effectively  and  efficiently  from  the 
firms  that  provide  bookkeeping  and 
accounting  services  to  participants  in 
West  Coast  commercial  marine  fisheries. 
This  data  collection  method  would  be 
used  only  after  obtaining  permission  to 
do  so  from  participants  in  the  fisheries. 

Response  to  the  surveys  described  in 
this  Federal  Register  Notice  will  be 
voluntary.  The  North  Pacific  Fishery 
Management  Council  has  recommended 
the  development  of  additional 
mandatory  reporting  requirements  for 
economic  data.  If  such  requirements  are 
implemented,  the  data  collected  with 
voluntary  surveys  in  Alaska  would  be 
decreased. 

III.  Data 

OMB  Number:  None. 

Form  Number  N/A. 

T}^e  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  and  other 
for-profit  (selected  harvesters  and 
processors  who  participate  in  select 
West  Coast  commercial  marine  fisheries. 

Estimated  Number  of  Respondents: 
(3-year  average):  1,471  in  total 
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consisting  of  600  small  catcher  vessel 
owners,  630  large  catcher  vessel  owners, 
206  primary  processor  owners, 
including  factory  trawlers,  motherships 
and  on-shore  processing  plants,  5 
secondary  processors  and  130  charter 
boat  operators. 

Estimated  Time  Per  Response:  1  hour 
per  small  catcher  vessel;  2  hours  per 
large  catcher  vessel  and  charter  boat;  5 
hours  per  primary  and  secondary 
processor. 

Estimated  Total  Annual  Burden  Hours: 
2,675  hours  {3-year  average). 

Estimated  Total  Annual  Cost  to 
Public:  $0.  Respondents  will  not  be 
required  to  purchase  equipment  or 
materials  to  respond  to  this  survey. 

IV.  Request  for  Cmnments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  5. 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

[FR  Doc.  98-6186  Filed  3-10-98;  8:45  am] 

BILUNO  CODE  3610-22-P 


COMMISSION  ON  STRUCTURAL 
ALTERNATIVES  FOR  THE  FEDERAL 
COURTS  OF  APPEALS 

Public  Healings  Notice 

agency:  Commission  on  Structural 

Alternatives  for  the  Federal  Courts  of 

Appeals. 

ACTION:  Notice  of  public  hearings. 

summary:  The  Commission  on 
Structural  Alternatives  for  the  Federal 
Courts  of  Appeals  has  scheduled  six 
public  hearings  to  allow  interested 
persons  to  comment  on  the 
Commission's  work.  The  hearings  will 


be  in  the  following  cities.  The  precise 

times  and  locations  will  be  announced 

later. 

Atlanta,  March  23 

Dallas,  March  25 

Chicago,  April  3 

New  York,  April  24 

Seattle,  May  27 

San  Francisco,  May  29 

Congress  created  the  Commission  late 
last  year  under  Public  Law  105-119, 
section  305  (28  U.S.C.  41  note)  and 
charged  it  with  studying  the  structure 
and  alignment  of  the  federal  appellate 
system,  with  particular  reference  to  the 
Ninth  Circuit.  In  December  1998  the 
Commission  is  to  report  to  the  President 
and  Congress  any  recommendations  for 
changes  in  circuit  boundaries  or 
structure,  consistent  with  fairness  and 
due  process.  To  assist  its  work,  the 
Commission  is  interested  in  obtaining 
views  on  whether  each  federal  appellate 
court  renders  decisions  that  are 
reasonably  timely,  are  consistent  among 
the  litigants  appearing  before  it,  are 
nationally  uniform  in  their 
interpretations  of  federal  law,  and  are 
reached  through  processes  that  afford 
appeals  adequate,  deliberative  attention 
of  judges. 

At  the  public  hearings,  the 
Commission  specifically  requests  that 
witnesses  address  the  following: 

1.  What  problems  or  difficulties  do 
you  perceive  in  the  federal  appellate 
system's  structure,  organization, 
alignment,  processes,  and  personnel 
that  may  interfere  with  its  ability  to 
render  decisions  that  meet  the  above 
objectives?  What  criteria  or  standards 
can  be  used  to  answer  this  question? 

2.  What  measures  should  be  adopted 
by  Congress  or  the  courts  to  ameliorate 
or  overcome  perceived  problems  in  the 
federal  appellate  system  or  any  of  its 
circuits?  What  are  the  advantages  or 
disadvantages  of  any  proposed 
measures? 

3.  What  is  working  well  in  the  federal 
appellate  courts? 

Persons  may  request  to  testify  at  any 
single  hearing  by  mailing  or  faxing  a 
one-page  letter  to  the  Commission 
stating  their  interest  in  the  question 
identified  above,  the  hearing  at  which 
they  desire  to  appear,  and  if  applicable, 
the  name  of  the  organization  on  whose 
behalf  they  will  be  appearing.  The  letter 
must  be  received  by  the  Commission  at 
least  21  days  before  the  hearing  date. 
Persons  who  are  invited  by  the 
Commission  to  testify  will  be  expected 
to  submit  a  written  statement  of  not 
more  than  2,500  words  at  least  five  days 
before  the  hearing. 

In  lieu  of  testifying  at  a  hearing, 
interested  persons  may  submit  a 


statement  in  writing  to.  the  Commission 
anytime  prior  to  June  1, 1998. 
Statements  should  be  submitted  in  hard 
copy,  typed,  double-spaced,  and  also  on 
a  computer  diskette  in  a  format  readable 
by  a  standard  word  processing  program. 
Letters  and  statements  shoiud  be  sent 
to:  Commission  on  Structural 
Alternatives  for  the  Federal  Coiuls  of 
Appeals,  Washington,  DC  20544,  Fax: 
202-208-5102. 

Dated:  March  3, 1998. 
Daniel  ].  Meador, 

Executive  Director,  Commission  on  Structural 
Alternatives  for  the  Federal  Courts  of 
Appeals. 

(FR  Doc.  98-6298  Filed  3-10-98;  8:45  am] 
BKUNQ  CODE  2210-i«-M 


DEPARTMENT  OF  DEFENSE 
[OMB  Control  Number  0704-0359] 

Information  Coliection  Requirements; 
Defense  Federal  Acquisition 
Regulation  Supplement  Part  232, 
Contract  Financing 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  annoimces  the 
proposed  extension  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  DoD,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  This 
information  collection  requirement  is 
currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  September  30, 1998,  under 
OMB  Control  Number  0704-0359.  DoD 
proposes  that  OMB  extend  its  approval 
for  use  through  September  30,  2001. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  11, 1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 


UMI 


Defense  Acquisition  Regulations 
Council.  Attn:  Ms.  Sandra  Haberlin, 
PDUSD  (A&T)  DP  (DAR),  IMD  3D139. 
3062  Defense  Pentagon,  Washington, 
D.C.  20301-3062.  Telefax  number  (703) 
602-0350.  Please  cite  OMB  Control 
Number  0704-0359  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  Haberlin,  (703)  602-0131.  A 
copy  of  the  information  collection 
requirements  contained  in  the  DFARS 
text  is  available  electronically  via  the 
Internet  at:  http://wvMv.dtic.mil/dfars/. 
Paper  copies  of  the  information 
collection  requirements  may  be 
obtained  from  Ms.  Sandra  Haberlin, 
PDUSD  (A&T)  DP  (DAR),  IMD  3D139. 
3062  Defense  Pentagon,  Washington, 
D.C. 20301-3062. 
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SUPPLEMENTARY  INFORMATION: 

Title,  Associated  Forms,  and 
Associated  OMB  Control  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  232,  Contract 
Financing,  and  related  clause  at 
252.232-7007,  Limitation  of 
Government's  Obligation;  OMB  Control 
Number  0704-0359. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  contractors  that  are 
awarded  incrementally  funded,  fixed- 
price  DoD  contracts.  The  information 
collection  requires  these  contractors  to 
notify  the  Government  when  the  work 
under  the  contract  will,  within  90  days, 
reach  the  point  at  which  the  amount 
payable  by  the  Government  (including 
any  termination  costs)  approximates  85 
percent  of  the  funds  currently  allotted  to 
the  contract.  This  information  will  be 
used  to  determine  what  course  of  action 
the  Government  will  take  (e.g.,  allot 
additional  funds  for  continued 
performance,  terminate  the  contract,  or 
terminate  certain  contract  line  items). 

Affected  Public:  Businesses  or  other  . 
for-profit  entities;  not-for-profit 
institutions. 

Annual  Burden  Hours:  800. 

Number  of  Respondents:  800. 

Responses  per  Respondent:  1 . 

Annual  Responses:  800. 

Average  Burden  per  Response:  1 
Hour. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

The  information  collection  includes 
requirements  related  to  contract 
financing  and  payment  in  DFARS  Part 
232,  Contract  Financing,  and  the  related 
clause  at  DFARS  252.232-7007, 
Limitation  of  Government's  Obligation. 
DFARS  Subpart  232.7,  Contract 
Funding,  limits  the  use  of  incrementally 
funded  fixed-price  contracts  to 


situations  where  the  contract  is  funded 
with  research  and  development 
appropriations;  where  Congress  has 
otherwise  incremently  appropriated 
program  funds;  or  where  the  head  of  the 
contracting  activity  approves  the  use  of 
incremental  funding  for  either  base 
services  contracts  or  hazardous/toxic 
waste  remediation  contracts.  The  clause 
at  DFARS  252.232-7007  identifies 
procedures  for  incrementally  funding 
the  contract  and  requires  the  contractor 
to  provide  the  Government  with  written 
notice  when  the  work  will  reach  the 
point  at  which  the  amount  payable  by 
the  Government,  including  any 
termination  costs,  approximates  85 
percent  of  the  funds  currently  allotted  to 
the  contract. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

[PR  Doc.  9&-6165  Filed  3-10-98;  8:45  am] 

BiLUNO  CODE  WWMM-W 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forces  Epidemiological  Board 
(AFEB) 

agency:  Office  of  the  Surgeon  General. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463,  The 
Federal  Advisory  Committee  Act,  this 
announces  the  forthcoming  AFEB 
Meeting.  The  Infectious  Disease 
Subcommittee  will  meet  from  0800- 
1630  on  Wednesday,  15  April.  The 
regular  AFEB  meeting  will  be  held  from 
0800-1630,  Thursday  and  0800-1300  on 
Friday,  16-17  April  1998.  The  purpose 
of  the  meeting  is  to  address  pending 
Board  issues,  provide  briefings  for 
Board  members  on  topics  related  to 
ongoing  and  new  Board  issues,  and  to 
conduct  an  executive  working  session. 
The  meeting  location  will  be  at  the 
Naval  Environmental  Health  Center  in 
Norfolk,  Virginia. 

The  meeting  will  be  open  to  the 
public,  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee. 

FOR  FURTHER  INFORMATION  CONTACT:  COL 
Vicky  Fogelman,  AFEB  Executive 
Secretary,  Armed  Forces 
Epidemiological  Board,  Skyline  Six, 
.5109  Leesburg  Pike,  Room  682,  Falls 
Church,  Virginia  22041-3258,  (703) 
681-8012/4. 


SUPPLEMENTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
(PR  Doc.  98-6205  Filed  3-10-98;  8:45  am] 

BILLING  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Amfied  Forces  Institute  of  Pathology 
Scientific  Advisory  Board 

AGENCY:  Armed  Forces  Institute  of 
Pathology  (AFIF) 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  (92-463)  announcement  is 
made  of  the  following  open  meeting: 

Name  of  Committee:  Scientific  Advisory 
Board  (SAB). 

Dates  of  Meeting:  21-22  May  1998. 

Place:  Armed  Forces  Institute  of  Pathology, 
Building  54, 14th  St.  &  Alaska  Ave..  NW, 
Washington,  DC  20306-6000. 

Time:  8:00  a.m.-4:30  p.m.  (21  May  1998), 
8:00  a.m.-12:00  p.m.  (22  May  1998). 

FOR  FURTHER  INFORMATION  COKTACT:  Mr. 
Ridgely  Rabold,  Center  for  Advanced 
Pathology  (CAP),  AFIP,  Building  54, 
Washington,  DC  20306-6000,  phone 
(202)  782-2553. 

SUPPLEMENTARY  INFORMATION:  General 
function  of  the  board:  The  Scientific 
Advisory  Board  provides  scientific  and 
professional  advice  and  guidance  on 
programs,  policies  and  procedures  of 
the  AFIP. 

Agenda:  The  Board  will  hear  status  reports 
from  the  AFIP  Deputy  Director,  Center  for 
Advanced  Pathology  Director,  the  National 
Museum  of  Health  and  Medicine,  and  each 
of  the  pathology  departments  which  the 
Board  members  wiU  visit  during  the  meeting. 

Open  board  discussions:  Reports  will  be 
given  on  all  visited  departments.  The  reports 
will  consist  of  findings,  recommended  areas 
of  further  research,  and  suggested  solutions. 
New  trends  and/or  technologies  will  be 
discussed  and  goals  established.  The  meeting 
is  open  to  the  public. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
(PR  Doc.  98-6202  Piled  3-10-98;  8:45  am] 

BUXINQ  CODE  371».0e-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Public  Meetings  for  the  Draft 
Environmental  Impact  Statement, 
Bluestone  Dam  Safety  Assurance 
Project,  Hinton,  WV 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  meeting. 


;  With  the  distribution  of  the 

Draft  Environmental  Impact  Statement 
(DEIS)  having  been  completed  on  the 
Bluestone  Lake  Dam  Safety  Assurance 
Project,  this  notice  annoimces  the 
following  two  Public  Meetings  to 
consider  comments  concerning  the 
document: 

First  Meeting 

Date  of  Meeting:  April  1 .  1998. 

T/J7ie:  7:00  p.m. 

Place:  State  Capitol  Complex, 
Building  7,  Conference  Room  C,  1900 
Kanawha  Blvd.,  Charleston,  West 
Virginia. 

Second  Meeting 

Date  of  Meeting:  April  2, 1998. 

Time:  7:00  p.m. 

Place:  Summers  County  High  School, 
Auditorium,  1  Bobcat  Drive,  Hinton, 
West  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  questions  regarding  this 
notice  to  Mr.  A.  Benjamin  Borda, 
Environmental  Analysis  Branch,  U.S. 
Army  Corps  of  Engineers,  502  8th 
Street,  Huntington,  WV  25701.  By 
telephone  call  (304)  529-5712  or  by 
facsimile  (304)  529-5136. 
SUPPLEMENTARY  INFORMATION:  Under  the 
policy  of  evaluating  existing  Corps  of 
Engineers  projects  to  ensiu«  dam  safety, 
the  Huntington  District  is  evaluating 
alternative  measures  to  modify 
Bluestone  Dam  consistent  with  present 
day  design  criteria.  The  study  is  being 
conducted  through  the  Corps  of 
Engineers  (COE)  Dam  Safisty  Assurance 
Program  for  the  evaluation  of  existing 
dams.  The  COE  has  determined  that 
improvements  to  the  dam  are  necessary 
to  accommodate  the  probable  maximum 
flood  (PMF).  The  DEIS  analyzes  three 
structural  alternatives  for  the  correction 
of  hydrologic  and  seismic  deficiencies 
at  Bluestone  Dam  as  well  as  a  no-action 
alternative.  These  alternatives  are 
summarized  as  follows: 

a.  Alternative  1 .  Raise  the  existing 
dam  and  strengthen  it,  without  adding 
additional  discharge  capacity.  It  will 
sustain  a  pool  elevation  of  1555.8  feet 
and  safely  withstand  the  PMF. 


b.  Alternative  2.  Maintain  the  current 
height  of  the  dam  and  strengthen  it  to 
sustain  a  pool  elevation  of  1534.5  feet 
and  construct  an  auxiliary  spillway  for 
additional  discharge  capacity,  to  safely 
withstand  the  PMF. 

c.  Alternative  3.  Raise  the  existing 
dam  and  strengthen  it,  while  utilizing 
the  six  existing  penstocks  to  allow 
additional  discharge  capacity.  It  will 
sustain  a  pool  elevation  of  1546.8  feet 
and  safely  withstand  the  PMF.  This  is 
the  preferred  alternative. 

d.  No  Action  Alternative.  Make  no 
changes  to  the  dam,  either  physically  or 
operationally.  The  dam  would  not 
withstand  the  PMF.  It  is  highly  probable 
that  the  dam  would  fail  at  a  pool 
elevation  estimated  to  be  1532  feet. 

Alternative  3  was  not  identified 
during  scoping  but  arose  from 
environmental  and  economic 
consideradons  undertaken  during  the 
development  of  the  DEIS.  The  features 
of  Alternative  3  are  intermediate  to  the 
original  structural  alternatives  (1  k  2). 
The  DEIS  contains  specifics  on  all  three 
structural  alternatives  in  addition  to  a 
description  of  projected  impacts. 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  COE  to  take 
into  account  the  environmental  impacts 
that  could  result  from  this  Federal 
action.  NEPA  also  requires  that  the  COE 
discover  and  address  concerns  the 
public  may  have  about  the  proposed 
project.  This  was  accomplished  initially 
through  the  "scoping"  process.  With 
distribution  of  the  DEIS  having  been 
completed,  the  COE  is  now  making  the 
above  notice  of  meetings  to  consider 
comments  concerning  the  document. 

Interested  groups  and  individuals  are 
encouraged  to  attend  the  meetings  and 
to  present  oral  comments  on  the 
environmental  issues  which  they 
believe  should  be  considered  further  in 
the  Final  EIS.  Anyone  who  would  like 
to  make  an  oral  presentation  should 
telephone  or  write  to  Mr.  Ben  Borda 
(above  address)  by  4  p.m.,  March  25, 
1998,  so  that  time  may  be  allotted 
during  the  meetings,  and  a  name  placed 
on  the  speaker  list. 
Gregory  D.  Showalter, 
Army  Fedmvl  Hegister  Uaison  Officer. 
(PR  Doc.  98-6204  Filed  3-10-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  for  the  Plot  and  Qreen  Ridge 
Local  Flood  Protection  Projects  Within 
the  City  of  Scranton.  Lackawanna 
County,  PA 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  the  U.S.  Army  Corps  of 
Engineers,  Baltimore  District,  is 
initiating  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
for  the  Plot  and  Green  Ridge  Flood 
Protection  Projects.  The  SEIS  will  be 
prepared  to  (1)  Supplement  the 
previously  completed  Final 
Environmental  Impact  Statement 
prepared  for  die  Scranton, 
Pennsylvania,  Flood  Protection 
Feasibihty  Study  in  January  1992;  (2)  to 
identify  potential  environmental 
impacts  associated  with  the  various 
project  alternatives;  and  (3)  to  document 
compliance  with  NEPA  requirements. 
Specifically,  the  SEIS  will  identify 
existing  conditions,  identify  any 
changed  environmental  conditions,  re- 
examine previously  collected  data  in 
Ught  of  new  or  updated  methodologies, 
collect  new  environmental  data,  and 
evaluate  the  feasibility  of  both  new  and 
previously  considered  potential  project 
actions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  SEIS  can  be  addressed  to  Ms.  Maria 
De  La  Torre,  Baltimore  District,  U.S. 
Army  Corps  of  Engineers, 
ATTN:.CENAB-PL-P,  P.O.  Box  1715, 
Baltimore,  Maryland  21203-1715, 
telephone  (410)  962-2911  or  1-800- 
295-1610,  E-mail  address: 
maria.e.delatorre@usace.army.mil. 
SUPPLEMENTARY  INFORMATION: 

1.  A  study  of  the  Lackawanna  River 
was  originally  authorized  October  1, 
1986,  by  resolution  of  the  House  of 
Representatives  Committee  on  Pubhc 
Works  and  Transportation  (House 
Document  702).  An  Environmental 
bnpact  Statement  (EIS)  was  prepared  by 
the  Corps  of  Engineers  and  was 
completed  in  January  1992.  This  EIS 
evaluated  th«  feasibility  of  proposed 
alternative  solutions  for  providing  fiood 
protection  along  the  Lackawanna  River 
in  Scranton,  Pennsylvania.  At  that  time, 
the  1992  EIS  recommended  structural 
flood  protection  for  only  the  right  bank. 
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Paric  Place  area  in  Scranton,  and  not  for 
the  Plot  and  Green  Ridge  areas  within 
Scranton.  In  1996  the  Q)rps  of 
Engineers  was  directed  by  the  1996 
Water  Resources  Development  Act  to 
carry  oxrt  flood  control  for  the  Plot  and 
Green  Ridge  areas.  Therefore,  the  U.S. 
Army  Corps  of  Engineers,  Baltimore 
District,  is  now  preparing  a 
Supplemental  Environmental  Impact 
Statement  (SETS)  for  the  Plot  and  Green 
Ridge  Flood  Protection  Projects. 

2.  Specific  authorization  for  the  Plot 
and  Green  Ridge  Flood  Protection 
Projects  are  from  Section  342  of  the 
Water  Resources  Act  of  1996  which 
directs  the  Corps  of  Engineers 

"•  *  *  to  carry  out  the  project  for  flood 
control  for  the  Plot  and  Green  Ridge 
sections  of  the  (Lackawanna]  project." 

3.  The  Plot  and  Green  Ridge  Flood 
Protection  study  areas  are  located  in 
northeastern  Pennsylvania  in  the  city  of 
Scranton.  They  encompass  an  estimated 
area  of  400  acres  adjacent  to  the 
Lackawanna  River  and  extend  for  a 
distance  of  approximately  2V!i  miles. 
The  Green  Ridge  area  is  located  on  the 
left  descending  bank  of  the  river, 
directly  across  the  river  from  Albright 
Avenue,  and  the  Plot  area  is  located  on 
the  right  descending  bank,  immediately 
upstream  of  the  Green  Ridge  area.  The 
upstream  limit  of  the  Plot  area  extends 
to  approximately  the  confluence  of  the 
Lackawanna  River  and  Leggetts  Creek. 
The  downstream  limit  of  the  proposed 
Green  Ridge  area  wiU  be  the 
Lackawaima  tributary  of  Meadow  Brook. 

4.  The  investigation  of  local  flood 
protection  projects  for  the  Plot  and 
Green  Ridge  areas  is  in  response  to 
problems  and  opportunities  associated 
with  the  Federal  objectives  and  specific 
state  and  local  concerns.  Federally,  the 
investigation  is  based  on  the  objective  to 
contribute  to  the  national  economic 
development  while  protecting  the 
nation's  enviroiunent  pursuant  to  the 
national  environmental  statutes, 
applicable  executive  orders,  and  other 
Federal  planning  requirements. 
Considerations  are  also  given  to  the 
benefits  of  the  plan  and  expenditures 
necessary  to  construct  and  maintain  the 
plan.  The  plan  must  be  engineeringly 
and  institutionally  implementable  and 
consistent  with  certain  environmental 
statutes  and  Executive  Orders.  The 
desires  of  the  non-Federal  sponsors  for 

a  particular  project  are  additional 
criteria  for  plan  development  and 
evaluation.  Specific  solutions  that  will 
be  evaluated  with  these  criteria  include 
both  structural  and  non-structural 
solutions  such  as  levees  and  floodwalls, 
channel  dredging  and  enlargements, 
channel  improvements,  modifications  to 
buildings,  roads,  and  structures,  flood 


emergency  preparedness,  and  building 
relocation. 

5.  The  decision  to  implement  these 
actions  will  be  based  on  an  evaluation 
of  the  probable  impact  of  the  proposed 
activities  on  the  public  interest.  That 
decision' will  reflect  the  national 
concern  for  both  protection  and 
utiUzation  of  important  resources.  The 
benefit  that  may  be  expected  to  accrue 
from  the  proposal  will  be  balanced 
against  its  reasonable  foreseeable 
impacts.  The  Baltimore  District  is 
preparing  an  SEIS  that  will  describe  the 
impacts  of  the  proposed  projects  on 
environmental  and  cultural  resources  in 
the  study  area  and  the  overall  pubUc 
interest.  The  SEIS  will  be  in  accordance 
with  NEPA  and  will  dociunent  all 
factors  that  may  be  relevant  to  the 
proposal,  including  the  cumulative 
effects  thereof.  Among  these  factors  are 
resource  conservation,  sodo-economics 
considerations,  economic  benefits, 
aesthetics,  general  environmental 
concerns,  wetlands,  cultural  concerns, 
fish  and  vrildUfiB  concerns,  flood 
hazards,  floodplain  values,  land  use, 
recreation,  water  supply,  water  quality, 
project  implementation  costs,  energy 
needs,  safety,  and  the  general  needs  and 
welfare  of  the  people.  If  applicable,  the 
SEIS  will  also  apply  guidelines  issued 
by  the  Environmental  Protection 
Agency,  under  the  authority  of  Section 
404(b)(1)  of  the  Clean  Water  Act  of  1977 
(PubUc  Law  95-217). 

6.  The  public  involvement  program 
will  include  workshops,  meetings,  and 
other  coordination  with  interested 
private  individuals  and  organizations, 
as  well  as  with  concerned  Federal,  state, 
and  local  agencies.  Coordination  lettera 
have  been  sent  to  appropriate  agencies, 
organizations,  and  individuals  on  an 
extensive  mailing  hst.  Additional  public 
information  will  be  provided  through 
print  media,  mailings,  and  radio  and 
television  announcements. 

7.  In  addition  to  the  Corps,  other 
participants  who  will  be  involved  in  the 
study  and  SEIS  process  include,  but  are 
not  limited  to,  the  following:  U.S. 
Environmental  Protection  Agency;  U.S. 
Fish  and  Wildlife  Service;  U.S.  Forest 
Service;  U.S.  Geological  Survey;         _ 
National  Resource  Conservation  Service; 
U.S.  National  Park  Service, 
Commonwealth  of  Pennsylvania 
E)epartment  of  Environmental 
Protection,  and  the  City  of  Scranton, 
Pennsylvania.  The  Baltimore  District 
invites  potentially  affected  Federal, 
state,  and  local  agencies,  and  other 
oi^ganizations  and  entities  to  participate 
in  this  study. 


8.  The  SEIS  is  tentatively  scheduled 
to  be  available  for  public  review  in 
August  1998. 
laniM  F.  JohoMMi. 
Chief,  Planning  Division. 
(FR  Doc.  98-6207  Filed  3-10-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Dapartmant  of  the  Anny,  Corpa  of 
Enginaara 

Intent  to  Prapara  an  Envtronmantal 
Impact  Statamant  (EIS)  for  ttw  San 
Diago  Haiter  Navigation  Improvamant 
Study,  San  Diago  County,  CaHfomia 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTKM:  Notice  of  Intent. 

SUMMARY:  The  Los  Angeles  District 
intends  to  prepare  an  EIS  to  support  the 
proposed  navigation  improvement  study 
at  San  Diego  Harbor,  CaUfomia.  The 
purpose  of  the  proposal  is  to  identify 
measures  that  will  improve  navigation 
in  San  Diego  Harbor  from  the  10th 
Avenue  Marine  Terminal  to  the 
Coronado  Bay  Bridge.  Alternative 
measures  include  harbor  deepening  by 
dredging  to  approximately  -45.0  feet 
Mean  Lower  Low  Water  (MLLW)  at  the 
10th  Avenue  terminal,  as  well  as  a  no 
action  alternative.  The  EIS  will  analyze 
potential  impacts  on  the  environmental 
range  of  alternatives,  including  the 
recommended  plan. 
FOR  FURTHER  MFORMATKM  COKTACT: 
For  further  information  contact  Ms. 
Stephanie  Hall,  Project  Environmental 
Coordinator,  (213)  452-3862,  or  Mr. 
Joseph  Johnson,  Study  Manager,  (213) 
452-3831. 

SUfiPLEMBfTARY  MFORMATXIN:  The  Army 
Corps  of  Engineere  intends  to  prepare 
and  EIS  to  assess  the  environmental 
efiiacts  associated  with  the  proposed 
navigation  improvement  measures  at 
San  Diego  Hartxir,  from  the  10th  Avenue 
Marine  Terminal  to  the  Coronado  Bay 
Bridge.  The  public  will  have  the 
opportunity  to  comment  on  this  analysis 
before  any  action  is  taken  to  implement 
the  prop<»ed  action. 

Scoping 

a.  The  Army  Corps  of  Engineers  will 
conduct  a  scoping  meeting  prior  to 
preparing  the  Environmental  Impact 
Statement  to  aid  in  the  determination  of 
significant  environmental  issues 
associated  with  the  proposed  action. 
The  public,  as  well  as  Federal,  State, 
and  local  agencies,  are  encouraged  to 
participate  in  the  scoping  process  by 
submitting  data,  information,  and 
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comments  identifying  relevant 
environmental  and  socioeconomic 
issues  to  be  addressed  in  the 
environmental  analysis.  Useful 
information  includes  other 
environmental  studies,  published  and 
unpublished  data,  alternatives  that 
could  be  addressed  in  the  analysis,  and 
potential  mitigation  measures  associated 
with  the  proposed  action. 

b.  A  public  scoping  meeting  will  be 
held  in  the  Qty  of  San  Diego  on  March 
18, 1998,  concurrent  with  a  public 
workshop.  The  location  and  time  of  the 
public  scoping  meeting  will  be 
announced  in  the  local  news  media.  A 
separate  notice  of  this  meeting  will  be 
sent  to  all  parties  on  the  study  mailing 
list. 

c.  Individuals  and  agencies  may  offer 
information  or  data  relevant  to  the 
environmental  or  socioeconomic 
impacts  by  attending  the  public  scoping 
meeting.  Comments,  suggestions,  and 
requests  to  be  placed  on  the  mailing  list 
for  announcements  should  be  sent  to 
Stephanie ).  Hall,  U.S.  Army  Corps  of 
Engineers,  Los  Angeles,  District,  P.O. 
Box  532711,  Los  Angeles,  CA  90053- 
2325,  ATTN:  CESPL-PD-RQ.  or  the 
following  E-mail  address: 
shallOsplgate.spl.usace.army.mil 

Availability  of  the  Draft  EIS 

The  Drai^  EIS  is  scheduled  to  be 
published  and  circulated  in  August, 
1999,  and  a  public  hearing  to  receive 
comments  on  the  Draft  EIS  will  be  held 
'  after  it  is  published. 
ftobait  L.  Davis, 

Colonel,  Corps  of  Engineers,  District  Engineer. 
(FR  Doc.  98-6208  Filed  3-10-98;  8:45  am) 

MJUNQ  OOOC  1710-KF-M 


DEPARTMENT  OF  DEFENSE 
Dapartnwnt  of  the  Army;  Corps  of 

Availability  for  th«  Draft  Environmental 
Impact  Statement  tor  the  Ocaan  City, 
MK),  and  Vicinity  Watar  Rasourcas 
FaaslbiUty  Study  at  Ocean  city,  in 
Woroaaler  County.  MO 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTKM:  Notice  of  availability. 

summary:  The  U.S.  Army  Corps  of 
Engineers  Baltimore  District,  Maryland 
Department  of  Natural  Resources,  the 
National  Park  Service  (Assateague 
Island  National  Seashore),  Worcester 
Coimty,  and  the  Town  of  Ocean  City, 
project  sponsors,  have  prepared  a  Draft 
Integrated  Ocean  City,  Maryland,  and 
Vicinity  Water  Resources  Feasibility 


Study  and  Environmental  Impact 
Statement.  The  study  proposes  solutions 
to  several  interrelated  water  resources 
problems  in  Ocean  City,  Maryland.  The 
study  area  iocludes  Ocean  City  and 
Assateague  Island,  adjacent  coastal  bays 
and  nearshcre  waters  of  the  Atlantic 
Ocean,  and  Maryland  mainland  areas 
within  the  coastal  watershed  boundary. 
The  Feasibility  Study  includes  four 
separate  components,  which  present 
solutions  fot  four  different  water-related 
problems  in  the  Maryland  coastal  bay 
area.  The  components  include  (a)  the 
short-term  restoration  of  the  northern 
end  of  Assateague  Island,  (b)  long-term 
sand  management  for  Assateague  Island 
and  Ocean  City,  (c)  navigation 
improvements  to  the  Ocean  City  harbor 
and  inlet,  and  (d)  restoration  of 
terrestrial  and  aquatic  habitat.  A  Draft 
Integrated  Interim  Report  and 
Environmental  Impact  Statement  (DEIS) 
for  the  Short-Term  Restoration  of 
A^teague  Island,  component  (a),  was 
published  for  review  and  comment  by 
agencies  and  the  public  in  May  1997,  in 
order  to  expedite  construction.  The 
Interim  Report  addressed  only  the 
component  of  the  study  dealing  with  the 
short-term  restoration  of  the  northern 
end  of  Assateague  Island.  Although  it 
was  reviewed  separately,  the  Interim 
Report  is  part  of  the  overall  Ocean  City, 
Maryland,  and  Vicinity  Water  Resources 
Study.  The  Draft  Feasibility  Report  and 
EIS  currently  available  for  review  and 
comment  include  full  information  on 
the  three  study  components  not  covered 
in  the  Interim  Report  (long-term  sand 
management,  restoration  of  terrestrial 
and  aquatic  habitat,  and  navigation 
improvements),  as  well  as  simimary 
information  on  the  previous  Interim 
Report  for  short-term  restoration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  addressed  to  Ms. 
Michele  A.  Bistany,  Study  Team  Leader, 
Baltimore  EMstrict,  U.S.  Army  Corps  of 
Engineers,  ATTN:  CENAB-PL-PD.  PO 
Box  1715,  Baltimore,  Maryland  21203- 
1715.  telephone  410-962-4934.  E-mail 
address: 
michele.a.bistany^sace.army.mil 

SUPPLEMENTARY  INFORMATION: 

1.  The  decision  to  implement  this 
action  is  being  based  on  an  evaluation 
of  the  probable  impact  of  proposed 
activities  on  the  public  interest.  The 
decision  will  reflect  the  National 
concern  for  both  protection  and 
utilization  of  important  resources. 

The  beneHts  that  reasonably  may  be 
expected  to  accrue  firom  the  proposed 
project  are  being  balanced  against  its 
reasonably  foreseeable  detriments.  All 
factors  that  may  be  relevant  to  the 


proposed  actions,  including  the 
cimiulatlve  ejects  thereof,  are  being 
considered;  among  these  factore  are 
economics,  aesthetics,  general 
environmental  concerns,  wetlands, 
cultural  values,  flood  hazards,  fish  and 
wildlife  values,  flood  plain  values,  land 
use,  recreation,  water  supply  and 
conservation,  water  quality,  energy 
needs,  safety,  food  and  fiber  production, 
and  the  general  needs  and  welfare  of  the 
people. 

2.  The  four  components  of  the  study 
Include  the  following: 

(a)  The  short<tenn  restoration  plan  for 
the  northern  end  of  Assateague  Island 
was  developed  because  of  the 
endangered  condition  of  the  island.  The 
sediment-starved  condition  of 
Assateague  Island  was  partially  caused 
by  construction  of  the  Ocean  City  inlet 
jetties,  which  disrupted  the  sediment 
flow  between  Ocean  Qty  and 
Assateague  and  re-routed  a  large  portion 
of  sand  that  would  otherwise  have 
reached  Assateague.  lliis  disruption  in 
the  natural  longshore  transport  of 
sediment  has  caused  adverse  physical, 
biological,  and  economic  impacts, 
particularly  to  the  northern  6.2  miles  of 
the  island.  Complete  data  on  the  short- 
term  restoration  is  presmited  in  the 
Interim  Report,  dated  May  1997,  and  a 
summary  is  presented  in  the  current 
document.  Tlie  short-term  plan  involves 
placing  approximately  1.8  million  cubic 
yards  of  sand  to  construct  a  low  berm 
and  widen  the  island  between  1.6  miles 
and  7  miles  south  of  the  inlet.  The  berm 
will  be  configured  to  minimize  Impacts 
to  Piping  Plovers,  a  threatened  species, 
and  restore  the  integrity  of  the  Island. 
The  sources  of  material  to  be  placed  on 
Assateague  Island  are  Great  Gull  Bank, 
an  offshore  shoal,  and  possibly  a  small 
portion  of  the  ebb  shoal  at  the  mouth  of 
the  inlet.  The  estimated  cost  for  the 
short-term  restoration  is  $17,200,000. 
The  short-term  project  will  be  Federally 
funded. 

(b)  The  long-term  sand  management 
of  Assateague  Island  and  Ocean  City, 
Maryland,  was  developed  to  manage  the 
sand  flow  in  and  around  the  inlet  that 
separates  Ocean  Qty  and  Assateague 
Island.  The  project  would  supply 
approximately  169,000  cy  of  sand  to 
Assateague  Island  annually.  This  is  the 
approximate  amount  of  sand  that  would 
naturally  have  reached  the  island  if  the 
jetties  and  inlet  did  not  exist.  The 
recommended  plan  would  use  a 
shallow-water  hopper  dredge  for 
"mobile  bypassing"  on  an  annual  basis. 
Material  would  be  removed  from 
locations  where  it  has  been  deposited  by 
currents  in  and  around  the  inlet  and 
then  bypassed  to  the  north  end  of 
Assateague  Island.  The  material  would 


be  placed  in  a  way  that  mimics  natural 
processes  and  the  project  would  be 
monitored  annually  to  minimize 
negative  impacts  and  maximize  benefits 
of  the  project.  A  small  amount  of  sand, 
on  the  order  of  20,000  cy,  may  also  be 
"back-passed"  to  Ocean  City  as  needed 
for  highly  erosive  sections  of  the  beach. 
The  estimated  annual  cost  for  the  long- 
term  restoration  is  $1,100,000.  The 
Federal  and  local  sponsor  cost  shares  for 
this  component  are  still  being 
determined. 

(c)  Navigation  improvements  to  the 
harbor  and  inlet  include  deepening  the 
harbor  channel  from  10  feet  to  a  depth 
of  14  feet  and  deepening  the  inlet 
channel  from  10  feet  to  a  depth  of  16 
feet.  Material  dredged  from  the  channels 
during  construction  and  maintenance  of 
the  channel  will  be  used  in  the  long- 
term  sand  management  component  of 
the  project,  and  may  be  used  in  the 
environmental  restoration  component  of 
the  project,  described  below.  The 
estimated  cost  for  the  navigation 
improvements  component  is  $1,672,200. 
The  Federal  and  local  sponsor  cost 
shares  for  this  component  are  80  percent 
Federal  and  20  percent  local. 

(d)  The  recommended  environmental 
restoration  plan  includes  restoring  salt 
marsh  at  the  Isle  of  Wight  Wildlife 
Management  Area,  located  along  Route 
90.  and  restoring  8.5  acres  of  salt  marsh 
at  Ocean  Pines,  located  on  the  mainland 
shore  of  Isle  of  Wight  Bay.  The  eroding 
South  Point  Island,  located  in  the 
northern  end  of  Chincoteague  Bay, 
would  be  stabilized  to  its  3-acre  size  in 
1997,  and  a  vegetated  3-acre  island 
created  in  proximity  to  the  existing 
South  Point  Island.  A  6-acre  island,  of 
which  3  acres  will  be  planted  salt 
marsh,  would  be  constructed  in  the 
vicinity  of  Dog  Island  Shoals,  located  at 
the  southern  end  of  Isle  of  Wight  Bay. 
The  estimated  cost  for  the 
environmental  restoration  component  is 
$5,418,200.  This  project  is  being 
pursued  under  the  authority  of  Section 
206  of  the  Water  Resources 
Development  Act  of  1996.  Cost  shares 
for  Section  206  Environmental 
Restoration  projects  are  65  percent 
Federal  and  35  percent  local 

3.  The  DEIS  (Ascribes  the  impacts  of 
the  proposed  project  on  environmental 
and  cultural  resources  in  the  study  area. 
The  DEIS  also  applies  guidelines  issued 
by  the  Environmental  Protection 
Agency,  under  authority  of  the  Clean 
Water  Act  of  1977  (PL  95-217).  An 
evaluation  of  the  proposed  actions  on 
the  waters  of  the  United  States  was 
performed  pursuant  to  the  guidelines  of 
the  Administrator,  U.S.  Environmental 
Protection  Agency,  under  authority  of 
Section  404  of  the  Clean  Water  Act.  The 
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proposed  dredging,  construction,  and 
placement  of  drec^ed  material  are  in 
compliance  with  Section  404(b)(1) 
guidelines.  This  project  will  help  restore 
one  of  the  few  remaining  functioning 
barrier  islands  on  the  Atlantic  coast, 
which  includes  the  Assateague  Island 
National  Seashore;  restore  lost  salt 
marsh  and  island  habitat  for  aquatic 
creatiu«s  and  colonial  waterbirds;  and 
protect  habitat  for  Brown  Pelicans.  It 
will  also  improve  navigation  through 
the  Ocean  Qty  harbor  and  inlet  andwill 
help  alleviate  the  shoaling  problems  in 
the  coastal  bays. 

4.  In  accordance  with  the  National 
Environmental  Policy  Act  and  the  Clean 
Water  Act.  the  U.S.  Army  Corps  of 
Engineers  is  soliciting  comments  from 
the  public  and  from  Federal,  state,  and 
local  agencies  and  officials,  as  well  as 
other  interested  parties.  Any  comments 
received  will  be  considered  in  the 
decision  to  implement  the  project.  To 
make  this  decision,  comments  are 
considered  to  assess  impacts  on 
endangered  species,  historic  projects, 
water  quality,  geneitd  environmental 
efiiects,  and  other  pubUc  interest  factors 
listed  above. 

5.  A  public  meeting  will  be  held  on 
April  8, 1998,  at  6:30  p.m.  at  the  Ocean 
City  Elementary  School.  The  purpose  of 
the  meeting  will  be  to  give  individuals 
and  groups  the  opportimity  to  comment, 
orally  and/or  in  writing,  on  the 
environmental,  social,  and  economic 
impacts  of  the  proposed  actions 
(recommended  plan)  as  presented  in  the 
DEIS.  The  DEIS  findings  will  be 
reviewed  at  the  pubUc  meeting,  and 
comments  regarding  the  proposed 
project  will  be  incorporated  into  the 
Full  Environmental  Impact  Statement. 
The  45-day  public  review  and  comment 
period  for  the  draft  feasibility  study  and 
DEIS  will  be  bom  March  13, 1998,  to 
April  27, 1998  and  written  comments 
received  during  that  time  will  be 
incorporated  into  the  Final  EIS  as 
required  by  NEPA. 

6.  This  Notice  of  Availability  is  being 
sent  to  organizations  and  individuals 
known  to  have  an  interest  in  the 
proposed  restoration.  Please  bring  this 
notice  to  the  attention  of  any  other 
individuals  with  an  interest  in  this 
matter.  Copies  of  the  Draft  Interim  and 
Feasibility  Reports  and  the 
Environmental  Impact  Statements  are 
available  for  review  at  the  following 
locations: 

(a)  Eastern  Shore  Area  Library,  122  So. 
Division  St.,  Salisbury,  MD 

(b)  Worcester  County  Library,  Snow  Hill 
Branch,  207  No.  Washington  St., 
Snow  Hill.  MD 

(c)  Eastern  Shore  Public  Library.  23610 
Front  St.,  Accomac,  VA 


(d)  Worcester  County  Library,  Ocean 
City  Branch.  14th  St.  and  Coastal 
Highway,  Ocean  City.  MD 

(e)  Enoch  Pratt  Free  Library,  400 
Cathedral  St.,  Baltimore,  MD 

(f)  Assateague  Island  National  Seashore, 
Route  611,  7206  National  Seashore 
Lane,  Berlin.  MD 

7.  Requests  for  copies  of  the  DEIS  may 
be  mailed  to  the  following  address: 
District  Engineer,  ATTN:  CENAB-PL- 
PR,  U.S.  Army  Corps  of  Engineers. 
Baltimore  District.  PO  Box  1715, 
Baltimore,  MD  21203-1715.  Telephone 
410-962-4934.  or  1-800-295-1610.  E- 
mail  address: 

michele.a.bistanyOusace.army.mil 
Jimw  F.  Johnaon, 
Chief,  Planning  Division. 
(PR  Doc  9S-6206  Filed  3-10-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Depailnieiii  of  the 
Army 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  Alligator 
Lake  Chain  A  Lake  Gentry  Habitat 
Enhancement  Project  in  Oeceole 
County,  FL 

AOBCY:  U.S.  Army  Corps  of  Engineers. 
Department  of  Defense. 
ACnON:  Notice  of  intent. 

SUMMART:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  (Corps), 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  Alligator 
Lake  Chain  &  Lake  Gentry  Habitat 
Enhancement  Project  in  Osceola 
Coimty.  Florida. 

This  action  will  address  modifications 
to  the  regulation  schedules  for  the 
Alligator  Lake  Chain  (Alligator,  Brick; 
Lizzie;  Center;  Coon  and  Trout  Lakes), 
Lake  Gentry;  as  well  as  Lakes  Joel, 
Myrtle,  and  Preston,  for  the  purpose  of 
facilitating  an  extreme  drawdown 
resulting  in  habitat  enhancement.  Muck 
removal,  extensive  burning  and 
treatment  of  hydrilla  are  to  be 
considered  as  complementary  actions  to 
the  extreme  drawdown.  This  intense 
level  of  lake  management  is  needed 
because  of  heavy  buildup  of  organic 
sediments  on  the  lake  bottoms,  tussock 
formation,  and  dense  growth  of  aquatic 
vegetation. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  can  be  answered  by:  WilUam 
Porter,  Planning  Division,  U.S.  Army 
Corps  of  Engineers,  P.O.  Box  4970, 
Jacksonville,  Florida  32232-0019, 
Telephone  904-232-2259;  or  Elmar 
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Kurzbach  at  (904)  232-2325;  Fax  904- 

232-3442. 

SUPPt-EMENTARY  INFORMATION: 

a.  Authorization:  The  Flood  Control 
Act,  approved  by  Congress  on  30  June 
1948,  authorized  flood  protection  and 
other  water  control  benefits  in  central 
and  south  Florida.  Specific  reports 
which  relate  to  Alligator  Lake  Chain  & 
Lake  Gentry  Habitat  Enhancement 
Project  portion  of  the  Central  and 
Southern  Florida  project  are  as  follows: 

(1)  Public  Law  858,  80th  Congress,  2d 
Session.  30  June  1948.  (The  Flood 
Control  Act  of  1948  authorized  project 
works  in  the  Central  and  Southern 
Florida). 

(2)  Public  Law  780, 83rd  Congress,  2d 
Session,  3  September  1954.  (The  Flood 
Control  Act  of  1954  authorized  the 
remainder  of  the  comprehensive  plan 
project  features  as  specified  in  house 
Document  643.) 

(3)  Public  Law  85-500,  85th  Congress, 
S.  3910,  3  July  1958.  (The  Flood  Control 
Act  of  1958  authorized  project  features 
as  specified  in  House  Ekxnmient  186.) 

(4)  The  Kissimmee  River  Basin  and 
Related  Areas  General  E)esign 
Memorandum,  Part  II — Kissimmee  River 
Comprehensive  Plan. 

b.  Study  Area:  Located  in  Osceola 
County,  as  a  subset  of  the  Kissimmee 
Chain  of  Lakes,  the  Alligator  Lake  Chain 
and  Lake  Gentry  are  connected  by  a 
series  of  canals  allowing  water  flow  and 
navigation  between  the  lakes.  The  South 
Florida  Water  Management  District 
operates  control  structures  to  the  north 
and  south  of  the  Alligator  Chain  to 
maintain  flood  protection  around  the 
lakes.  Water  from  these  lakes  is 
discharged  south  to  Lake  Gentry, 
although  more  limited  flow  can  be  sent 
north  towards  Lake  Joel.  Parts  of  both 
Osceola  and  Orange  Counties,  Florida 
are  affected  by  these  lakes. 

c.  Project  Features  and  Scope:  The 
EIS  intends  to  address  the  modification 
of  the  existing  water  regulation  schedule 
for  the  Alligator  Chain  of  Lakes  and 
Lake  Gentry  to  allow  an  extreme 
drawdown  in  November  of  1998.  The 
Alligator  Chain  of  Lakes  and  Lake 
Gentry  presently  fluctuate  over  a 
narrower  range  than  they  did  prior  to 
the  construction  of  the  Central  and 
South  Florida  project.  Lake  level 
stabilization  has  contributed  to  the 
rapid  growth  of  dense  nuisance 
vegetation  in  lakeshore  aquatic  habitat, 
which  normally  supports  nimierous 
species  of  fish,  waterfowl,  wading  birds 
and  other  wildlife.  The  density  of  this 
vegetation  continues  to  degrade  the 
quality  of  this  aquatic  habitat  in  an 
atmosphere  of  ever  increasing  demand 
for  it  as  a  resource.  The  proposed 


extreme  drawdown  for  Alligator  Lake 
Chain  and  Lake  Gentry  is  required  to 
improve  the  aquatic  habitat.  During  the 
drawdown,  approximately  4,245  acres 
of  bottom  sediment  would  dry  and 
compact  stimulating  growth  of  desirable 
aquatic  vegetation  and  increasing 
overall  habitat  productivity.  To  enhance 
these  natural  processes  heavy 
equipment  would  be  used  by  Florida 
Game  and  Fresh  Water  Fish 
Commission  to  remove,  burn,  and  disc 
the  muck  and  nuisance  vegetation  from 
areas  where  long-term  lake  level 
stabilization  has  resulted  in  aquatic 
habitat  deterioration. 

The  EIS  will  evaluate  alternative 
plans,  including  the  selected  alternative 
plan  and  the  no-action  alternative,  and 
determine  if,  and  to  what  extent, 
implementation  of  these  various  plans 
may  affect  the  surrounding 
environment.  Alternative  plans  will  be 
developed  and  evaluated  based  on 
economic,  engineering,  and 
environmental  considerations. 
Preliminary  alternatives  may  include, 
but  are  not  limited  to,  several  water 
regulation  schedule  modifications  and 
their  effects  on:  Protection  of  adjacent 
lands  from  flooding;  water  supply  for 
agricultural  and  commercial  tropical 
fish  farm  uses;  and  maintenance  of  the 
resource  as  a  quality  habitat  for  wildlife. 

d.  Scoping:  The  scoping  process  as 
outlined  by  the  Council  on 
Environmental  Quality  is  being  utilized 
to  involve  Federal,  State,  and  local 
agencies,  affected  Indian  Tribes,  and 
other  interested  private  organizations 
and  parties. 

A  Scoping  Letter  will  be  sent  to 
interested  Federal,  State  and  local 
agencies,  interested  organizations  and 
the  public,  to  request  their  comments 
and  concerns  regarding  issues  they  feel 
should  be  addressed  in  the  EIS. 
Interested  persons  and  organizations 
wishing  to  participate  in  the  scoping 
process  should  contact  the  U.S.  Army 
Corps  of  Engineers  at  the  address  above. 
Significant  issues  anticipated  include: 
Potential  impacts  to  commercial  tropical 
fish  farming;  flood  protection  and  water 
supply  for  the  project  area;  effects  on 
water  based  recreation  activity;  impacts 
to  avian,  amphibian,  and/or  reptilian 
habitat;  possible  species  or  critical 
habitat  listed  under  the  Endangered 
Species  Act.  Public  meetings  held  over 
the  course  of  the  study  will  be 
announced  in  public  notices  and  local 
newspapers  with  exact  locations,  dates, 
and  times. 


UMI 


e.  It  is  estimated  that  the  EIS  will  be 
available  to  the  public  late  spring  1998. 
George  M.  Strain, 
Chief,  Plan  Formulation  Branch. 
[PR  Doc.  98-6203  Filed  3-10-98;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Infonnatlon 
Collection  Requests 

agency:  Department  of  Education. 
action:  Proposed  collection;  comment 
request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  11, 
1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
E)epartment  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMBTTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Eteputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
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(rftlw  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
infennetion;  (5)  Respondents  and 
frsquency  of  coUectiora:  and  (6) 
Reporting  andJac  Recon&eeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
SieiTiU  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  oolle^on  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimira  the  burden  of  this 
coUecticm  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dated:  March  9, 1998. 


Liad*Ti«ee. 

Acting  Deputy  Otief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Edncetknal  Kesearch  aad 


Type  of  Review:  Extension. 

Title:  Integrated  Postsecondary 
Educati(m  Data  System  (IFEDS). 

Frequency:  Annually. 

Affected  Ptj6/ic:  Budness  or  other  fcv- 
profit;  Not-for-profit  institutions. 

Reporting  Burden  and  Recordkeeping: 
Resp<mses:  10,036. 
Burden  Hours:  277309. 

Abstract:  IPEDS  omstitutes  the  core 
of  NCES'  postsecondary  education  data 
collection  program  and  helps  NCES 
meet  its  mandate  to  report  full  and 
complete  statistics  on  the  condition  of 
postsecondary  education  in  the  U.S. 
IPEDS  provides  data  on  a  broad  range  of 
topics  including  postsecondary 
enrollmoits,  faculty  and  staff,  programs, 
degrees  awarded,  numbers  and  types  of 
institutions,  finances  and  information 
on  time  to  degree/graduation  rates. 
Because  IPEDS  is  a  system  of  surveys, 
it  makes  it  possible  to  develop  a  more 
comprehensive  perspective  of 
postsecondary  education  than  any 
single  component  could  provide. 

(FR  Doc  98-6380  Filed  3-10-98;  8:45  am] 


DEPARTMENT  OF  ENERGY 
Secrtlary  of  En«rgy  Advisory  Board 
NoticaofOpanMaaang 
AQBICV:  Depcfftment  of  Energy. 


summary:  ConsistHit  with  the 
provisions  of  the  Federal  Advistny 
Committee  Act  (Pub.  L.  92-463, 86  Stat 
770),  notice  is  hereby  given  of  the 
following  advisory  conunittee  meeting: 

Name:  Secretary  of  Ener^  Advisory 
Board— Tennessee  Valley  Electric 
System  Advisory  Committee. 

Date  and  Time:  Tuesday,  March  24, 
1998, 8:30  a.m.— 5KX)  p.m. 

nace:  Nashville  Convention  Center, 
Romn  205, 601  Commerce  Street, 
Nashville,  Tennessee  37203. 

FOR  FURTHER  MFOfMATION  OONTMT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  US  Department 
of  Energy,  1000  hidependenoe  Avenue, 
SW,  Washington,  DC  20565,  (202)  586- 
1709. 

SUPPLBSNTARV  MFORMATION:  The 
purpose  of  the  Tennessee  Valley  Electric 
System  AdviscHry  Committee  is  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  Advisory  Board  on  the  rote  of 
the  Tennessee  VaUey  Authority  (TVA) 
in  a  restructured  competitive  electric 
industry.  The  Tennessee  Valley  Electric 
System  Advisory  Committee  \fill 
prepare  a  report  for  submission  to  the 
Secretary  of  Energy  Advisory  Board. 

Tentative  Agenda 

Tuesday.  March  24. 1998 

8:30  AM-9:15  AM    Opening  RemariLS— 

The  Honvable  Butler  Derrick, 

Chainnan 
9:15  AM-9:45  AM    Presentations 
9:45  AM-10:45  AM    Public  Comment 

Period 
10:45  AM-1 1:00  AM    Break 
11KX)AM-1 2:30  PM    Woridng  Session 
12:30  PM-1:30PM    Lunch  Bisak 
1:30  PM-2:30  PM    Public  Comment 

Period 
2:30  PM-5:00  PM    Woridng  Session 
This  tentative  agenda  is  subject  to 
change.  A  final  agenda  will  be  available 
at  the  meeting. 

Public  Participati<m 

The  Chairman  of  the  Tennessee 
Valley  Electric  System  Advisory 
Committee  is  empowered  to  conduct  the 
meeting  in  a  way  which  will,  in  the 
Chairman's  jud^ent,  facilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Nashville,  Tennessee,  the 
Tennessee  Valley  Electric  System 
Advisory  Committee  welcomes  public 
comment.  Membws  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  beginning  of  the  meeting.  The 
Tennessee  Valley  Electric  System 
Advisory  Committee  will  make  every 
effort  to  hear  the  views  of  all  interested 
parties.  Written  conmients  may  be 
submitted  to  Skila  Harris,  Executive 


Director,  Secretary  of  Energy  Advisory 
Boerd,  AB-1,  US  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20565.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  ^t  had  to  be 
resolved  prior  to  publication. 

MiBidBS 

Minutes  and  a  transcript  of  the 
meeting  will  be  available  for  pubbc 
review  and  cop3ring  approximately  30 
dajrs  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building.  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9:00  ajn.  and 
4KM)  p.m.,  Monday  tiirough  Friday 
except  Federal  holidays.  InfMrnation  oo 
the  Tennessee  VaUey  Electric  System 
Advisory  Conunittee  may  also  be  found 
at  the  Secretary  of  Energy  Advisory 
Board's  web  site,  located  at  http:// 
wvrw.hr.doe.gov/aeab. 

Issued  at  Washington.  DC,  on  Maidi  6, 
1998. 

ladMlM.Sa»Nl, 

Deputy  Advisory  Committee  Management 

Officer. 

(FR  Doc  98-6231  Filed  3-10-98;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
CofTMniaaion 

IDochel  Na  CP98  W  000] 

Algonquin  Qaa  Tranamlaaion 
Company;  Nottoa  of  Site  VWt 

March  6, 1998. 

On  March  12, 1998,  the  OfBce  of 
Pipeline  R^ulation  will  conduct  a  site 
visit  with  representatives  of  Algaiquin 
Gas  Transmission  Company  along  the 
1.5-mile-long  E  System  Loop  in  New 
London  Coimty,  Connecticut. 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation. 

For  further  information,  please 
contact  Paul  McKee  at  (202)  208-1611. 

DaridP. 


Acting  Secretary. 

(FR  Doc  98-6235  Filed  3-10-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Doetot  No.  8AM-0-OOO] 

Marteyn  A.  Calvin;  Notice  of  Petition 
for  Adjustment 

March  5, 1998. 

Take  notice  that  on  Niarch  2, 1998, 
Merleyn  A.  Calvin  (Calvin),  filed  a 
petition  for  adjustment  under  Section 
502(cO  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA),*  requesting  to  be  relieved 
of  her  obligation  to  make  Kansas  ad 
valorem  tax  refunds  to  Panhandle 
Eastern  Pipe  Line  Company 
(Panhandle),  with  respect  to  her 
working  interest  certain  wells  operated 
by  CLX  Energy,  Inc.  (CLX),*  otherwise 
required  by  the  Commission's 
September  10, 1997,  order  in  Docket 
Nos.  RP97-369-000.  GP97-3-000. 
GP97-4-000,  and  GP97-5-O00.3 
Calvin's  petition  is  on  flle  with  the 
Commission  and  open  to  public 
inspection. 

The  Commission's  September  10 
order  on  remand  from  the  D.C.  Circuit 
Court  of  Appeals'*  directed  first  sellers 
under  the  NGPA  to  make  Kansas  ad 
valorem  tax  refunds,  with  interest,  for 
the  period  from  1983  to  1988. 

Calvin  states  that  her  husband 
purchased  the  subject  gas  well  working 
interests  for  her,  and  that  he  now  has  ap 
advanced  case  of  Parkinson's  disease, 
which  has  forced  him  to  retire  early. 
Calvin  further  indicates  that  she  has 
limited  means  from  which  to  pay  the 
Kansas  ad  valorem  tax  refunds.  Calvin 
also  states  that:  (1)  She  and  her  husband 
filed  for  bankruptcy  in  1989;  (2)  the 
bankruptcy  court  issued  an  order  in 
1990,  discharging  their  debts;  (3)  the 
Colorado  National  Bank  received  all  of 
their  oil  and  gas  assets;  and  (4)  neither 
she  nor  her  hu^Mmd  own  an  interest  in 
the  wells  involved  in  CLS's  refund 
claim. 

Calvin  also  believes  that  her 
obligation  to  make  the  subject  refunds 
may  have  been  discharged  by  the 
bankruptcy.  Therefore,  Calvin  requests 
to  be  relieved  of  her  obligation  to  refund 


'  15  U.S.C.  83142(c)  (1982). 

'CLX  previously  filed  its  own  petition  for 
adjustment  in  Docket  No.  SA9S-2-000.  in  which  it 
seeks  to  be  relieved  of  any  obligation  to  pay  Kansas 
ad  valorem  tax  refunds  owed  by  its  royalty  interest, 
overriding  royalty  interest,  and  other  working 
interest  owners. 

'See  80  FERC  161,264  (1997);  order  denying 
reh'g  issued  January  28. 1998.  82  FERC  1 61.058 
(1998). 

*  Public  Service  Company  of  Colorado  v.  FEFC  91 
F.3d  1478  (D.C  1996),  cert,  denied.  Nos.  96-954 
and  96-1230  (65  U.S.L.W.  3751  and  37$4,  May  12. 
1997)  (Public  Service). 


her  share  of  the  Kansas  ad  valorem  tax 
refunds  owed  by  CLX,  on  the  grounds 
that  making  the  subject  refunds  would 
cause  her  to  endure  a  special  hardship. 
In  the  alternative,  if  the  Commission 
does  not  grant  the  adjustment  relief 
requested,  Calvin  requests  that  the 
Commission  authorize  her  to  amortize 
her  refimd  obligation  over  a  5-year 
period. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Bnergy  Regulatory 
Commission,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214,  385.211, 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene' 
in  accordance  with  the  Commission's 
Rules. 

David  P.  Boergers, 
Acting  Secretary. 

[PR  Doc.  98-6240  Filed  3-10-98:  8:45  am] 
BHXmQ  CODE  aiT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Convnisslon 

[Docket  No.  RP97-1 39-008] 

Caprock  Pipeline  Company;  Notice  of 
Tariff  Filing 

March  5, 1998. 

Take  notice  that  on  March  2, 1998, 
Caprock  Pipeline  Company  (Caprock), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  actual  tariff  sheets,  to  be 
effective  November  1, 1997: 

First  Revised  Sheet  No.  6A 
Second  Revised  Sheet  No.  10 

Caprock  states  that  the  above 
referenced  actual  tariff  sheets  are  being 
filed  in  compliance  with  the 
Commission's  June  6, 1997  Order,  to  be 
effective  November  1, 1997.  The  June  6 
order  approved  the  ProForma  sheets 
Caprock  filed  on  May  1, 1997,  and 
directed  Caprock  to  file  actual  tariff 
sheets.  On  October  1, 1997,  Caprock 
filed  actual  tariff  sheet  Third  Revised 
Sheet  No.  29A  in  compliance  with  the 
CommissioQ's  order  and  which  was 


subsequently  af^roved.  However,  due 
to  an  administrative  oversight.  Sheet 
Nos.  6A  and  10  were  not  included  in  the 
October  1  filing  as  required.  Therefore, 
Caprock  is  hereby  submitting  for  filing 
and  acceptance,  to  be  effective 
November  1,  igi97.  First  Revised  Sheet 
No.  6A  and  Second  Revised  Sheet  No. 
10. 

Caprock  states  that  copies  of  the  filing 
were  served  upon  Caprock's 
jurisdictional  customers,  interested 
public  bodies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  fila  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Acting  Secretary. 
[PR  Doc.  98-6245  Piled  3-10-98;  8:45  am] 

BILLING  COOC  ITIT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodnt  No.  SA98-7-000] 

Dorchester  Hugoton,  Ltd.;  Notice  of 
Petition  for  Ad^stment 

March  5, 1998. 

Take  notice  that  on  March  2, 1998, 
Ekirchester  HugQton,  Ltd.  (Dorchester), 
filed  a  petition  for  adjustment  under 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),»  requesting  that  the 
refund  procedures  in  the  Commission's 
September  10, 1997  Order  in  Docket 
Nos.  RP97-369-000,  GP97-3-000, 
GP97-4-000,  and  GP97-5-O0O,2  be 
altered  with  respect  to  Dorchester's 
Kansas  and  valorem  tax  refund  liability. 

The  Commission's  September  10 
order  on  remand  from  the  D.C.  Circuit 
Court  of  Appeals  ^  directed  first  sellers 


UMI 


'  15  U.S.C.  §  3142(c)  (1982). 

>  See  80  FERC  1 61.264  (1997);  order  denying 
reh'g  issued  January  28, 1998,  82  FERC  1 61,058 
(1998). 

'  Public  Service  Company  of  Colorado  v.  FERC, 
91  F.3d  1478  (D.C.  1996),  cert,  denied,  Nos.  96-954 
and  96-1230  (65  U.S.L.W.  3751  and  3754.  May  12, 
1997). 
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under  the  NGPA  to  make  Kansas  ad 
valorem  tax  refunds,  with  interest,  for 
the  period  from  1983  to  1988.  The 
Commission  issued  a  January  28, 1998 
Order  in  Docket  No.  RP98-39-001,  et  al. 
(January  28  Order),*  clarifying  the 
refund  procedures,  stating  that 
producers  could  request  additional  time 
to  establish  the  uncollectability  of 
royalty  refunds,  and  that  first  seller  may 
file  requests  for  NGPA  Section  502(c) 
adjustment  relief  from  the  refund 
requirement  and  the  timing  and 
procediues  for  implementing  the 
refunds,  based  on  the  individual 
circumstances  appUcable  to  each  first 
seller. 

Dorchester  requests  authorization; 
pursuant  to  the  Commission's  January 
28  Order,  to  defer  payment  to 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  of  principal  and  interest 
refunds  attributable  to  unrecovered 
royalties  for  one  year  until  March  9, 
1999.  In  addition,  Dorchester  requests 
that  it  be  allowed  to  place  into  an 
escrow  account  during  the  requested  1- 
year  deferral  period:  (1)  An  amoimt 
equal  to  the  principal  and  interest  on 
royalty  refunds  which  have  not  been 
recovered  as  of  February  27, 1998  (to 
curtail  the  level  of  interest);  (2)  an 
amount  equal  to  the  interest  on  royalty 
refunds  recovered  after  February  27, 
1998.  where  the  principal  of  that  royalty 
refund  is  paid  to  Panhandle,  except  for 
preOctober  3, 1983  production  (to 
protect  the  interests  of  royalty  owners); 
(3)  an  amount  equal  to  the  principal  and 
interest  attributable  to  production  prior 
to  October  3, 1983,  excluding 
uncollected  royalties  attributable  thereto 
(to  protect  Dorchester's  and  the  royalty 
owners'  property  rights  pending  judicial 
review);  and  (4)  an  amount  equal  to  the 
interest  on  the  total  remaining  amount 
of  refunds  allegedly  due  (i.e.,  the 
interest  due  on  principal),  excluding 
royalties  and  pre-October  3, 1983, 
production  (to  protect  Dorchester's 
property  rights  pending  judicial  review 
and  potential  legislative  action). 

Dorchester  argues  that  it  seeks  to 
establish  these  procedures  to  ensure  that 
it  pays  only  that  which  is  legitimately 
owed,  and  that  it  will  be  able  to  recover 
the  overpayment,  if  it  is  subsequently 
determined  that  Dorchester's  refund 
liability  was  less  than  the  originally 
claimed  by  Panhandle.  Dorchester 
asserts  that  a  one-year  deferral  in  the 
obligation  to  make  royalty  refunds  is 
necessary  in  order  to  allow  it  to  confirm 
the  appropriate  refund  amounts  due,  to 
attempt  to  locate  the  prior  royalty 
owners,  and  to  seek  recovery  of  such 


amounts  from  the  proper  royalty 
owners. 

On  or  before  March  9, 1999, 
Dorchester  proposes  to  file 
documentation  with  the  Commission,  of 
those  royalties  which  were  not 
collectible  and  disburse  the  recovered 
royalty  refund  principal  to  Panhandle, 
except  for  refunds  attributable  to  pre- 
October  3, 1983,  production.  Until  that 
time,  Dorchester  proposes  to  place  the 
interest  from  royalty  refunds  which  was 
recovered  in  its  escrow  account  to 
protect  the  royalty  owners.  In  addition, 
Dorchester  argues  that  its  proposal  for 
an  escrow  account  is  necessary  to 
protect  its  property  and  that  of  its 
royalty  owners. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214,  385.211. 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  fiarty  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


«  82  FERC 1 61.0S9  (1996). 


DnidP. 

Acting  Secretary. 

(FR  Doc.  98-6238  Filed  3-10-98;  8:45  am] 

MLUNQ  cooc  •nr-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlselon 

[Docket  No.  0796-22-000] 

Egan  Hub  Partners,  LP.;  Notice  of 
Propoeed  Changes  in  FERC  Gas  Tariff 

MarchS.  1998. 

Take  notice  that  on  March  2, 1998, 
Egan  Hub  Partners,  L.P.  (Egan  Hub), 
tendered  for  filing  a  part  of  its  FERC  Gas 
Tariff,  Original  Voliune  No.  1,  Second 
Revised  Sheets  Nos.  1,  58. 61,  82,  85,  88, 
97, 102, 105, 109  and  112  replacing  2nd 
Sub.,  First  Revised  Sheets  of  the  same 
numbers.  Egan  Hub  proposes  that  the 
tariff  sheets  become  effective  on  March 
2,1998. 

'    Egan  Hub  states  that  the  main  purpose 
of  its  March  2  filing  is  to  updite  Egan 
Hub's  address,  phone  and  fax  numbers 


in  its  tariff.  In  addition.  Egan  Hub 
provides  Second  Revised  Sheet  No.  82 
to  correct  erroneous  tariff  language. 
Finally,  Egan  Hub  provides  Second 
Revised  Sheet  No.  1 12  which 
demonstrates  that  the  proposed 
Columbia  Gulf  receipt/delivery  point  is 
now  an  actual  receipt/delivery  point. 

Egan  Hub  states  that  copies  of  the 
filing  have  been  served  upon  its  affected 
customers  and  any  interested  State 
Commissions. 

And  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protest  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  p>arty  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
David  P.  BoergBn, 
Acting  Secretary. 

[FR  Doc.  98-6243  Filed  3-10-98;  8:45  am) 
MXMQ  COOC  STir-et-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doekel  Na  SA9e-8-00Q] 

Ensign  Oil  &  Qaa  Inc.;  Notios  of 
Petition  for  Adjuslmsnt  and  Diaputs 
Resolution  Request 

March  5, 1998. 

Talce  notice  that  on  March  2, 1998, 
Ensign  Oil  &  Gas  Inc.  (Ensign),  filed  a 
petition  for  adjustment  imder  section 
502(c)  of  the  Natural  Gas  PoUcy  Act  of 
1978  (NGPA),^  and  a  dispute  resolutim 
request,  with  respect  to  its  Kansas  ad 
valorem  tax  refund  Uabifity  under  the 
Commission's  September  10, 1997 
Order  in  Docket  Nos.  RP97-369-000. 
a»97-4-000,  and  GP97-5-O0O.a 

The  Commission's  September  10 
order  on  remand  from  the  D.C  Circuit 


MS  U.S.C  S  3142(c)  (1982). 

>  Sm  ao  FERC1 81,2«4  (1997);  ankr  dvyii^ 
rah'g  iMuad  )maaarj  28  1998. 82  FERC  181JM8 
(1998). 
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Court  of  Appeals '  directed  first  sellers 
under  the  NGPA  to  make  Kansas  ad 
valorem  tax  refunds,  with  interest,  for 
the  period  from  1983  to  1988.  The 
Commission  issued  a  January  28, 1998 
order  in  Docket  No.  RP98-39-001,  et  al. 
(January  28  Order),*  clarifying  the 
refund  procedures,  stating  that 
producers  could  request  additional  time 
to  establish  the  uncolIectabiUty  of 
royalty  refunds,  and  that  first  seller  may 
file  requests  for  NGPA  section  502(c) 
adjustment  relief  horn  the  refund 
requirement  and  the  timing  and 
procedures  for  implementing  the 
refunds,  based  on  the  individual 
circimistances  applicable  to  each  Brst 
seller. 

Ensign  requests  that  the  Commission 
resolve  any  potential  dispute  between 
Ensign  and  Williams  Gas  Pipelines 
Central,  Inc.,  formerly:  Williams  Natural 
Gas  Company  (Williams),  finding  that 
Ensign  has  no  liabiUty  for 
reimbursement  of  Kansas  ad  valorem 
taxes  paid  over  the  period  1983  to  1988, 
based  on  a  1990  Settlement  Agreement 
between  Ensign  and  Williams  or,  in  the 
alternative  (if  the  Commission  decides 
that  the  Ensign-Williams  settlement 
does  not  resolve  the  refund  UabiUty 
issues)  that  adjustment  relief  from  such 
refund  liability  be  granted  to  Ensign, 
based  on  Ensign's  assertion  that  it 
would  be  inequitable  and  an  unfair 
distribution  of  burdens  for  the 
Commission  to  require  Ensign  to  make 
refunds  when  Ensign,  in  good  faith, 
negotiated  a  settlement  with  Williams  in 
1990,  imder  which  Ensign  gave  up  its 
claims  agbinst  Williams  in  return  for  a 
release  from  all  claims  by  Williams  that 
were  not  excluded  under  the  1990 
Settlement  Agreement.  Ensign  further 
argues  that  it  would  be  inequitable  and 
an  unfair  distribution  of  burdens  for  the 
Commission  to  require  Ensign  to  refund 
royalties  with  respect  to  its  sales  to 
Williams,  since  Amoco  Production 
Company  made  all  of  the  royalty 
disbursements  and  Ensign  has  no 
knowledge  of  who  the  royalty  interest 
owners  are.  Ensign  also  asserts  that 
relief  is  justified  on  equitable  groimds, 
in  view  of  the  fact  that  Ensign 
previously  relied  on  the  Commission's 
orders  that  permitted  first  sellers  to 
collect  Kansas  ad  valorem  tax 
reimbursements. 

In  addition,  Ensign  requests 
procedural  adjustment  relief,  pursuant 
to  the  January  28  Order,  with  respect  to 
sales  to  Northern  Natural  Gas  Company 


(Northern).  Specifically,  Ensign  requests 
that  it  be  allowed  to: 

(1)  Defer  payment  of  principal  and 
interest  attributable  to  royalty  refunds 
under  these  sales  for  one  year  until 
March  9, 1999; 

(2)  Place  into  its  escrow  account  the 
principal  on  its  share  of  refunds 
allegedly  due  Northern  [excluding 
royalties  covered  above  in  1)  above), 
pending  a  final  determination  whether 
there  has  been  any  violation  of  the 
maximum  lawful  prices  under  the 
NGPA;5  and 

(3)  Place  into  its  escrow  account  the 
interest  on  the  total  amount  of  refunds 
allegedly  due  Northern  [excluding 
royalties  deferred  under  1)  above], 
pending  resolution  of  the  maximum 
lawful  price  issue  discussed  in  2)  above 
and  pending  final  judicial  action  on 
review  of  the  Commission's  orders 
establishing  the  interest  obligation. 

Ensign  stttes  that  it  is  committed  to 
resolve  the  maximum  lawful  price  issue 
or  present  it  to  the  Commission  on  or 
before  September  6, 1998. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  15  days 
after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214,  385.211, 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

David  P.  Boargers, 
Acting  Secretary. 

[PR  Doc.  98-6239  Filed  3-10-98;  8:45  am] 
BILUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TMD8  3  4  000  and  RP98-155- 
000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 


'  Public  Service  Company  of  Colorado  v.  FEUC. 
91  F.3d  1478  (D.C.  1996).  cert,  denied.  Nos.  96-954 
and  96/1230  (65  U.S.L.W.  3751  and  3754.  May  12. 
1997). 

<S2FERC161,059(1998). 


'  Ensign  indicates  that  it  will  disburse  the 
principal  on  recovered  royalties  to  Northern 
Natural,  if  it  has  been  determined  that  the  price 
collected,  plus  the  Kansas  ad  valorem  tax 
reimbursement,  exceed  the  maximum  lawful  price. 
Ensign  also  indicates  that  it  will,  at  that  time,  place 
the  interest  on  recovered  royalties  in  its  escrow 
account,  and  will  Hie  with  the  Commission  for 
relief  from  uniecovered  or  de  minimus  royalties 
(principal  and  interest). 


Inarch  5, 1998. 

Take  notice  that  on  March  2, 1998, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  listed  below  for 
effectiveness  on  April  1, 1998: 

Eleventh  Revised  Sheet  No.  21 

Twelfth  Revised  Sheet  No.  22 

First  Revised  Sheet  Nos.  333  and  334 

According  to  Granite  State,  the 
foregoing  revised  tariff  sheets  comprise 
the  quarterly  adjustment  in  its  Power 
Cost  Adjustment  (PCA),  surcharge,  a 
tracking  mechanism  to  pass  through  to 
Granite  State's  firm  transportation 
customers  certain  electric  power  costs 
for  which  it  is  obligated  to  reimburse 
Portland  Pipe  Line  Corporation  under 
the  terms  of  a  lease  of  a  pipeline. 
Granite  State  farther  states  that  the 
foregoing  revised  tariff  sheets  include  a 
revision  in  the  reconciUation  procedure 
in  the  PCA  tariff  provision  for  past  over 
and  under  collections  of  electric  power 
costs  billed  Granite  State  by  Portland 
Pipe  Line.  However,  in  the  event  that 
the  Commission  does  not  accept  the 
foregoing  tariff  sheets,  Granite  State  has 
submitted  the  alternate  revised  tariff 
sheets  below  for  effectiveness  on  April 
1, 1998: 

Alternate  Eleventh  Revised  Sheet  No.  21 
Alternate  Twelfth  Revised  Sheet  No.  22 

According  to  Granite  State,  the  PCA 
surcharge  tariff  provision  was  accepted 
by  the  Commission  in  a  filing  in  Docket 
No.  RP97-30Q-O00  and  approved  as  part 
of  the  settlement  of  Granite  State's  most 
recent  rate  proceeding  in  Docket  No. 
RP97-8-000.  Granite  State  further  states 
that  it  proposes  to  change  the 
reconciliation  procedure  in  the  tariff 
provision  to  a  quarterly  sequence, 
beginning  October  1, 1998,  instead  of 
semi-aimual  sequence,  each  January  and 
July.  Granite  State  says  that  it  has  had 
one  year's  experience  with  the  present 
reconciUation  procedure  and  the  semi- 
annual reconciliations  result  in  erratic 
swings  in  the  PCA  surcharge;  it  states 
that  quarterly  reconciliations  of  past 
over  and  imder  collections  for  the 
reimbursement  power  costs  due 
Portland  Pipe  Line  will  result  in 
surcharges  that  are  more  reflective  of 
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actually  incurred  expenses  for  the 
power  costs  with  less  erratic  swings 
from  quarter  to  quarter. 

Granite  State  states  that  its  preference 
is  for  acceptance  of  the  PCA  surcharge 
for  the  quarter  beginning  April  1, 1998 
derived  using  the  change  in 
reconciliation  procedure  proposed  in  its 
filing  but,  in  the  event  that  the 
Commission  does  not  accept  the  change. 
Granite  State  has  filed  alternate  revised 
tariff  sheets  on  which  the  quarterly 
siircharge  has  been  derived  without  any 
change  in  the  reconciliation  procedure. 

Granite  State  further  states  that  copies 
of  its  fiUng  have  been  served  on  its  firm 
transportation  customers  and  on  the 
regulatory  agencies  for  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  ]}erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc.  98-6253  Filed  3-10-98;  8:45  am] 
BHjjNa  CODE  wrn-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docint  No.  UL9»-18-001] 

HuMxirdston  Hydro  Con>pany;  Notice 
Rejecting  Request  for  Rehearing 

March  5, 1998. 

On  December  23, 1997,  the  Acting 
Director,  Office  of  Hydropower 
Licensing,  issued  on  order  finding  that 
the  existing  unlicensed  Hubbardston 
Hydro  Project,  located  on  Fish  Creek  in 
Ionia  Covmty,  Michigan,  is  required  to 
be  hcensed.i  On  February  2, 1998, 


1 81  FERC  162,223.  Hubbardston  cites  to  a 
January  6, 1998,  letter  transmitting  a  copy  of  the 
order  to  Hubbardston.  However,  the  only  date  that 
is  relevant  is  the  issuance  date  which  is  clearly 
identified  immediately  beneath  the  title  of  the 
order. 


Hubbardston  Hydro  Company  filed  a 
late  request  for  rehearing  of  that  order. 

Section  313(a)  of  the  Federal  Power 
Act  2  requires  an  aggrieved  party  to  file 
a  request  for  rehearing  within  30  days 
after  the  issuance  of  the  Commission's 
order,  in  this  case  by  January  22, 1998. 
Because  the  30-day  deadline  for 
requesting  rehearing  is  statutorily  based, 
it  cannot  be  extended  and  Hubbardston 
Hydro  Company's  request  for  rehearing 
must  be  rejected  as  untimely.^  However, 
on  February  23. 1998,  Hubbardston  filed 
a  motion  for  reconsideration  and 
clarification  which  the  Commission  will 
consider. 

This  notice  constitutes  final  agency 
action.  Requests  for  rehearing  by  the 
Commission  may  be  filed  within  30 
days  of  the  date  of  issuance  of  this 
notice  pursuant  to  18  CFR  385.713. 
David  P.  Boergen, 
Acting  Secretary. 

[FR  Doc  98-6254  Filed  3-10-98;  8:45  am) 
BILUMQ  CODE  mr-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1975] 

Idaho  Power  Company;  Notice  of 
Authorization  for  Continued  Project 
Operation 

March  5, 1998. 

On  December  20, 1995,  Idaho  Power 
Company,  licensee  for  the  BUss  Project 
No.  1975,  filed  an  application  for  a  new 
or  subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  Regulations  thereunder. 
Project  No.  1975  is  located  on  the  Snake 
River  in  Gooding,  Twin  Falls,  and 
Elmore  Counties,  Idaho. 

The  license  for  Project  No.  1975  was 
issued  for  a  period  ending  February  28, 
1998.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
lic^ise  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 


2 16  U.S.C.  825/. 

^  In  addition,  Hubbardston's  pleading  raises  no 
allegations  of  error  with  respect  to  the  December  23. 
order. 


16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  p>art  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  Hcense,  then  it  may  be 
required,  pursuant  to  18  CFR  16, 21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  1975 
is  issued  to  Idaho  Power  Company  for 
a  period  effective  March  1, 1998, 
through  February  28,  1999,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  February  28, 
1999,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16, 18(c),  an  annual 
license  under  Section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Idaho  Power  Company  is 
authorized  to  continue  operation  of  the 
Bliss  Project  No.  1975  until  such  time  as 
the  Commission  acts  on  its  application 
for  subsequent  license. 
David  P.  Boergen, 
Acting  Secretary. 

[FR  Doc.  98-6236  Filed  3-10-98;  8:45  am] 
nUJNQ  CODE  criT-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

[Doctot  No.  RP97-373-000] 

Koch  Gateway  Pipeiirw  Company; 
Notice  of  Informal  Settlement 
Conference 

March  5, 1998. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  March  12, 1998, 
at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C., 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
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attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Edith  A.  Gilmore  at  (202)  208-2158  or 
Sandra  J.  Delude  at  (202)  208-0583. 
David  P.  B«srgen, 
Acting  Secretary. 

(FR  Doc.  98-6247  Filed  3-10-98;  8:45  am) 
MJJNQ  CODE  cnr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofTMnission 

[Doctot  No.  ER9a-2037-000] 

Louisville  Gas  and  Electric  Company; 
Notice  of  Rling 

March  4. 1998. 

Take  notice  that  on  February  27, 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Purchase  and  Sales  Agreement  between 
LG&E  and  Market  Responsive  Energy, 
Inc.,  under  LG&E's  Rate  Schedule  CSS. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
March  19, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-6260  Filed  3-10-98;  8:45  am] 

MLUNQ  OOOE  1717-01-M 


OEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP98-8-004  and  RP9»-19»-012 
(Not  conaolldated)] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

March  5. 199a 

Take  notice  that  on  March  2, 1998, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FSIC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  in  Appendix  A  and  Appendix  B 
to  the  filing. 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  Order  on  Compliance 
Filing  in  Docket  Nos.  RP98-8-001, 
RP98-8-002,  RP96-199-007.  and  RP96- 
199-008.  issued  on  February  3, 1998, 
and  the  Commission's  Order  issued  on 
February  11. 1998  in  Docket  Nos.  RP98- 
8-003  and  RP96-199-010.  These  orders 
accepted  certain  tariff  sheets,  subject  to 
refund  and  conditioned  upon  MRT 
filing  revisions  discussed  with  these 
orders. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Eneigy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Beefgen, 
Acting  Secretary. 
(FR  Doc.  98-6249  Filed  3-10-98;  8:45  am) 

WLLMQ  OOOE  ■ri7-«1-M 


DEPARTMBTT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RPM-153-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5, 1998. 

Take  notice  that  on  March  2, 1998, 
Mississippi  River  Transmission 
Corporation  (MRT),  tendered  for  filing 


as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets  with  a  proposed  effiactlve 
date  of  April  1,1998. 

Thirtieth  Revised  Sheet  No.  5 
Thirtieth  Revised  Sheet  No.  6 
Twenty-Seventh  Revised  Sheet  No.  7 

MRT  states  that  the  purpose  of  this 
filing  is  to  reduce  the  GSRC  volumetric 
surcharge  rate  applicable  to  its 
Interruptible  Transportation  service 
bom  $0.05  to  $0.03  for  the  stmimer 
months,  beginning  April  1, 1998.  This 
reduction  is  puxsuant  to  Section  16.3  (e) 
of  the  General  Terms  and  Conditions  of 
MRT's  Tariff,  and  Article  IV,  section  3 
of  the  May  13, 1994,  Base  Stipulation 
and  Agreement  in  Docket  No.  RP93-4, 
RP94-68,  and  RP94-190. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
2046,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceeding. 
Any  person  wi^ng  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Refiarence 
Room. 

David  P.  BoergBTt, 
Acting  Secretary. 

[FR  Doc.  98-6251  Filed  3-10-98;  8:45  am] 
HLLMQ  CODE  t717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
Commission 

[Docket  No.  CP9I-253-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Applicalion  for  Abandonment 

March  5, 1998. 

Take  notice  that  on  February  26, 1998, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafeyette  Square, 
Buffalo,  New  York  14203,  filed  in 
Docket  No.  CP98-253-000,  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  its  Van  Compressor 
Station  (Van  Station),  all  as  more  fully 
set  forth  in  the  application  on  file  widi 
the  Commission  and  open  to  public 
inspection. 


UMI 


Specifically,  National  Fuel  proposes 
to  abandon  its  Van  Station  located  in 
Venango  County.  Pennsylvania. 
National  Fuel  states  that  the 
abandonment  will  include  the  removal 
of  all  buildings  and  concrete 
foimdations  which  will  involve 
excavation  up  to  three  feet  in  depth. 
National  Fuel  declares  that  no 
transmission  lines  will  be  abandoned  in 
connection  with  this  project  and  there 
will  be  no  abandonment  or  decrease  in 
service  to  any  National  Fuel  customer  as 
a  result  of  the  proposed  abandonment. 

National  Fuel  explains  that  during  the 
summer  of  1996,  a  flood  destroyed  most 
of  National  Fuel's  transmission  facilities 
at  its  Van  Compressor  Station.  National 
Fuel  notes  that  the  Van  Station 
compressed  gas  from  Van  Hampton  Gas 
k  Oil  Company,  Inc.  (Van  Hampton),  a 
producer  and  gatherer  of  natiiral  gas. 
National  Fuel  asserts  that  in  September 
1996,  after  the  flood  destroyed  Van 
Station,  Van  Hampton  leased  a  skid 
mounted  temporary  compressor  to 
National  Fuel  as  a  temporary 
replacement  for  National  Fuel's  150 
horsepower  compressors  damaged  by 
the  flood  at  Van  Station.  National  Fuel 
advises  that  the  leased  compressor 
continues  in  operation  today  on  the  site 
of  Van  Station. 

National  Fuel  states  that  a  new  station 
(New  Van  Station)  being  constructed  by 
National  Fuel  approximately  700  feet 
northwest  of  Van  Station  outside  of  the 
flood  plane,  will  begin  operation  on  or 
about  March  3, 1998.  National  Fuel  also 
states  that  the  lease  agreement  for  the 
temporary  replacement  compressor  will 
expire  when  the  new  station  begins 
operation  and  the  skid-moimted 
compressor  will  be  retximed  to  Van 
Hampton. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
26, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
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Energy  Regulation  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Conunission's  Rules  of  Practice 
and  Procedu^,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  hearing. 
David  P.  BoergHS, 
Acting  Secretary. 

(PR  Doa  98-6241  Filed  3-10-98;  8:45  am] 
HUMO  CODE  trir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  Na  RP98-154-000I 

Northern  Natural  Qaa  Company;  Notice 
of  Propoaed  Changea  in  FERC  Gaa 
Tartrr 

March  5, 1998. 

Take  notice  that  on  March  2, 1998, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volimie  No.  1,  the  following  tariff  sheets 
with  an  efliective  date  of  April  1, 1998: 

43  Revised  Sheet  No.  50 
43  Revised  Sheet  No.  51 
40  Revised  Sheet  No.  53 

Northern  states  that  the  filing  revises 
the  ciirrent  Stranded  Accoimt  No.  858, 
Surcharge  which  is  designed  to  recover 
costs  inciured  by  Northern  related  to  its 
contracts  with  third-party  pipelines. 
Therefore,  Northern  has  filed  Forty 
Third  Revised  Sheet  Nos.  50  and  51  and 
the  Fortieth  Revised  Sheet  No.  53  to  be 
effective  April  1, 1998. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  person  wishiig  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
David  P.  Boergen, 
Acting  Secretary. 
[FR  Doc.  98-«252  Filed  3-10-98;  8:45  am] 

BILUNQ  COOC  l717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Dodwt  Na  ER9e-2034-000) 

Orange  and  Rocldand  Utilitiea,  Inc.; 
Notice  of  Rilng 

March  4. 1996. 

Take  notice  that  on  February  27, 1998, 
Orange  and  Rockland  Utilities,  Inc. 
(O&R),  tendered  for  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Part  35).  a  service 
agreement  under  which  O&R  will 
provide  capacity  and/or  energy  to  EnerZ 
Corporation  (EnerZ). 

O&R  requests  waiver  of  the  notice 
requirement  so  that  the  service 
agreement  with  EnerZ  becomes  effective 
as  of  February  25, 1998. 

O&R  has  served  copies  of  the  filing  cm 
The  New  York  State  Public  Service 
Commission  and  Enerz. 

Any  person  desiring  \o  be  heard  or  to 
protest  said  filing  shoiild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
March  19, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bwome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

DsTid  P.  Boergen, 

Acting  Secretary. 

IFR  Doc.  9ft-«262  Filed  3-10-98;  8:45  am] 

MUJNQ  OOOE  tTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Fedaral  Energy  Regulatory 
Commisskxi 

[DodWt  Na  QT98-23-000] 

Overthrust  PipeHne  Company;  Notice 
of  Tariff  Filing 

March  5, 1998. 

Take  notice  that  on  March  2, 1998. 
Overthrust  Pipeline  Company 
(Overthrust),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1-A.  Fourth  Revised  Sheet 
No.  1,  and  Sixth  Revised  Sheet  No.  30. 
to  be  effective  April  1, 1998. 

Overthrust  states  that  the  revised  tariff 
sheets  update  the  Table  of  Contents  of 
Overthrust's  tariff.  Overthrust  states  that 
the  proposed  technical  changes  are 
required  due  to  the  pagination  of 
various  tariff  sheets  that  were  filed  by 
Overthrust  to  become  effective  during 
1997. 

Overthrust  states  further  that  a  copy 
of  this  filing  has  been  served  upon  its 
customers  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Acting  Secretary. 
IFR  Doc.  98-6244  Filed  3-10-98;  8:45  am] 

BIUMQ  OOOE  C717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos. 
019] 


i 


:C9»-1»-018  and  ER96-1663- 


Commission  and  are  available  for  public 

inspection. 

David  P.  Boergen, 

Acting  Secretary. 

(FR  Doc.  98-6257  Filed  3-10-98;  8:45  am] 

BIUJNQ  CODE  t717-OI-M 


Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company,  and 
Soutttem  Califomla  Edison  Company; 
Notice  of  FiHng 

March  4. 1998. 

Take  notiae  that  on  March  3. 1998,  the 
California  Independent  System  Operator 
Corporation  (ISO),  filed  for  Commission 
acceptance  in  these  dockets,  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
an  application  to  amend  the  ISO  Tariff, 
including  the  ISO  Protocols  (ISO  Tariff), 
by  adding  new  Sections  21  and  22 
(Amendment  No.  5).  and  a  motion  for 
waiver  of  the  60-day  notice  requirement. 
The  ISO  requests  that  the  Amendment 
No.  5.  be  accepted  for  filing  and  be 
made  effective  as  of  the  ISO  Operations 
Date,  which  will  no  later  than  March  31, 
1998. 

The  ISO  states  that  the  ISO  Tariff 
Sections  21  and  22  would  defer,  for  a 
brief  period  of  time,  certain  functions 
contemplated  by  the  ISO  Tariff. 
Specifically,  Section  21  would  set  the 
Generation  Meter  Multiplier  at  1.0  for 
scheduling  purposes.  Section  22  would 
increase  the  schedule  validation 
tolerance  from  1  MW  to  20  MW.  The 
ISO  also  requests  the  Commission  allow 
the  reinstatement  of  the  deferred 
functions  upon  seven  days  notice  (via 
posting  on  the  ISO's  Home  Page  and 
submission  of  such  notices  to  the 
Commission],  by  pre-approving  the 
termination  of  proposed  Sections  21  and 
22. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  16, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


UMI 


[Doelwt  No*.  ECfl6-1»-019  and  ER96-1663- 
020] 

Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company,  and 
Southern  Califomla  Edison  Company; 
Notice  of  Filing 

March  4, 1998.      ' 

Take  notice  that  on  March  3, 1998,  the 
California  Power  Exchange  Corporation 
(PX),  filed  for  Commission  acceptance 
in  this  docket,  pursuant  to  Section  205 
of  the  Federal  Power  Act,  an  application 
to  amend  the  PX  Operating  Agreement 
and  Tariff  (including  Protocols)  (PX 
Tariff),  and  a  motion  for  waiver  of  the 
60-day  notice  requirement.  The  PX 
requests  that  the  proposed  PX  Tariff 
amendments  be  made  effective  as  of  the 
PX  operations  date  because  the 
amendments  are  needed  for  initial 
operations. 

The  proposed  amendments  would 
address  PX  Tariff  provisions  involving 
Generation  Meter  Multipliers,  security 
and  credit,  the  Default  hiterest  Rate,  use 
of  the  PX  Reserve  Accoimt,  the  bundling 
of  California  Independent  System 
Operator  Corporation  charges  to  the  PX, 
ADR  conflicts  of  the  law  and  federal 
entities,  Overgeneration,  Interruptible 
Imports,  Existing  Contracts,  Inter- 
Scheduling  Coordinator  trading. 
Congestion  Management,  and  the  PX 
Participation  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  16, 1998.  Protests  wrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commiarioo  and  are  available  for  public 

inspection. 

DevMP.lMiym. 

Acting  Stcntaiy. 

[FR  Doc  98-6258  nied  »-10-98;  8:45  am) 


DEPARTMENT  OF  ENERGY 
FMmiI  Energy  Regulatory 


(Qeeksl  Nee.  KM-19-017  and  ERM-1669- 

PmMc  Qm  and  Electrte  ComfMny,  San 
Diego  Qae  A  Eleetrlc  Oompeny.  and 
Soulharn  CaRfornIa  Ediaon  Company; 
Holloa  of  Filing 

March  4. 1998. 

Take  notice  that  on  March  3. 1998.  the 
California  Independent  System  Operator 
Ccvporation  (ISO),  filed  for  Qnnmission 
acceptance  in  this  docket,  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
an  application  to  amend  the  ISO  Tariff, 
including  the  ISO  Protocols,  and  a 
motion  for  waiver  of  the  60-day  notice 
requirement  The  ISO  requests  that  the 
proposed  amendments  be  made 
effsctive  as  of  the  ISO  Operation  Date. 

The  ISO  states  the  Amendment  No.  4 
would  provide  (1)  A  mechanism  to 
resolve  mismatches  in  Inter-Scheduling 
CoordinatOT  Trades;  (2)  a  mechanism  to 
allow  Scheduling  coordinators  to  buy 
beck  and  seU  back  Ancillary  Sovices  in 
the  Hour-Ahead  Market:  (3)  a 
clarification  providing  for  ihe  use  of 
Day-Ahead  Market  Qearing  Process  to 
allocate  Replacement  Reserves;  (4) 
amendments  to  conform  the  ISO  Tariff 
provisions  on  Blade  Start  and  Voltage 
Suiqport  to  contractual  agreements 
between  the  ISO  and  providers  of  Black 
Start  Voltage  Support:  (5)  clarification  of 
the  pa3rments  process  for  Reliability 
Must-Run  Contracts  pursuant  to  Section 
5.2.7  of  the  ISO  Tariff  (6)  clarification 
of  definitions  for  the  hnbalanoe  Energy 
calculation;  (7)  a  simplification  of  the 
calculatimi  of  the  Usage  Charge  relating 
to  Participating  to  debits;  (8) 
amendments  necessary  to  reflect  the^ 
limitations  of  a  temporary  manual 
workaround  for  assessing  Wheeling 
Access  Charges  until  a  recently 
discovered  software  variance  can  be 
corrected;  (9)  amendments  to  various 
default  Usage  Charge  provisions  to 
address  gaming  opportunities:  and  (10) 
deletion  of  the  requirement  that  the  ISO 
publish  the  Hour-Ahead  GMMs.  The 
ISO  states  that  the  proposed 
amendments  are  necessary  for  the  initial 
operaticms  of  the  ISO. 

The  ISO  additional  requests  that  the 
Commission  allow  an  automatic 


terminati<m.  upon  seven  (7)  days  notice, 
of  proposed  Section  7.1.4.4  of  the  ISO 
.Tarift 

Any  person  desiring  to  be  heerd  «■  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  16. 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actirai  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  becxHne  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
DevMP.BMiSm. 
Acting  Secretary. 

[FR  Doc  98-6276  Filed  »-10-e8;  8:45  am] 
0001  tm-eum 


DEPARTMENT  OF  ENEROY 

Fadaral  Energy  Ragulatory 
Commlaalon 

[Docket  Na  0116-21-000] 

Queatar  Pipeline  Company;  NoOea  of 
TarmnHng 

March  5, 1998. 

Take  notice  that  on  March  2. 1998. 
Questar  Pipeline  Company  (Questar). 
tendered  far  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
Third  Revised  Sheet  No.  1.  First  Revised 
Sheet  No.  IB,  Seventh  Revised  Sheet 
No.  40  and  First  Revised  Sheet  No.  160. 
to  be  effective  April  1, 1998. 

Questar  states  that  die  proposed 
revised  tariff  sheets  update  the  Table  of 
Contents  contained  in  its  FERC  Gas 
Tariff  by  conecUy  identifying  the 
location  and  description  of  tariff 
provisions  listed  in  the  General  Terms 
and  Conditions.  These  proposed 
technical  changes  are  required  due  to 
pagination  of  various  tariff  sheets  that 
were  filed  by  Questar  to  become 
effective  during  1997. 

Questar  states  further  that  a  copy  of 
this  filing  has  been  served  xipoa  its 
customers,  the  Public  Service 
Commis8i(Hi  of  Utah  and  the  Wyoming 
Public  Service  Qunmission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Ccmunission.  888 
First  Street.  N.E.,  Washingtm.  D.C 
20426.  in  accoxiance  with  Sectirais 


385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  moticms  or  protests  should  be 
filed  in  accordance  writh  Section 
154.210  of  the  Commission's 
Regulaticms.  Protests  will  be  considered 
by  the  Cranmissicm  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  save  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
became  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conunissicm  and  are 
available  for  pubUc  inspection. 
DevMP. 


Acting  Saaetaty. 

[FR  Doc  98-6242  Filed  S-IOMM;  8:45  at] 

■UMQ  OOOS  V1T-et-« 

DEPARTMENT  OF  ENERGY 
Federal  Energy  RaguMory 


[Doetnt  Na  ERt6-190i-0001 

San  DIago  Qaa  A  Elaetrtc  Company; 
NotfoaofFNIng 

March  4. 1998. 

Take  notice  that  on  February  23, 1998, 
San  Diego  Gas  &  Electric  Company 
(SDG&E).  tendered  for  filing  and 
acceptance,  pursuant  to  18  CFR  35.13, 
Service  Agreements  (Service 
Agreements),  with  the  following  entities 
for  P(Mnt-To-Point  Transmission  Service 
under  SDGftE's  Open  Access 
Transmissi(m  Tariff  (Tariff),  in 
compliance  with  FERC  Order  No.  888A: 

1.  American  Electric  Power  Service 

Corporation 

2.  TransAlta  Energy  Marketing 

CorpcHation 

3.  Power  Fuels.  Incorporated 
SDGftE  filed  the  executed  Service 

Agreement  with  the  Commission  in 
compliance  with  applicable 
OmunissioQ  Regulaticms.  SDGAE  also 
provided  Sheet  No.  114  (Attadunent  E) 
to  the  Tariff,  whidi  is  a  list  of  current 
subscribers.  SDGftE  requests  waiver  of 
the  Commission's  notice  requirement  to 
permit  an  effective  date  of  March  30. 

1998. 

Copies  of  this  filing  were  served  upon 
the  F^lic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Any  person  desiring  to  be  heerd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  (v  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accwdance  with  Rules  211  and  214 
of  the  Commissicm's  Rules  of  Prectice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  (w  protests 


should  be  filed  on  or  before  March  13, 
1998.  Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protesters  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergen, 
Acting  Secretary. 

(FR  Doc.  98-6259  Filed  3-10-98;  8:45  am) 
■ILLMQ  CODE  tTU-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunission 

[DociMt  No.  CP98-2S1-000] 

Tennessee  Qas  Pipeline  Company; 
Notice  of  Request  Under  Blanicet 
Authorization 

March  5, 1998. 

Take  notice  that  on  February  25, 1998, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252  filed  in  Docket  No.  CP9B- 
251-000  a  request  pursuant  to  Section 
157.205  and  157.212  of  the 
Commission's  Regulations  and  blanket 
certificate  issued  at  CP82-413-000,  for 
authorization  to  install  a  new  delivery 
point  for  Berkshire  Power  Company, 
L.LC.  (Berkshire),  all  as  more  Killy  set 
forth  in  the  application  which  is  open 
to  public  inspection. 

Tennessee  states  that  it  proposes  to 
install  1,300  hp  of  compression,  an 
insulated  building,  about  1.6  miles  of  8- 
inch  diameter  interconnecting  pipeline 
in  Hampden  County,  Massachusetts, 
and  related  facilities,  which  facilities 
will  be  owned  by  Tennessee.  It  is  stated 
that  Berkshire  will  reimburse  Tennessee 
for  the  cost  of  the  delivery  point  which 
is  estimated  to  be  $347,744  and  for  the 
delivery  facilities  which  is  about  $6.25 
MM. 

Tennessee  also  states  that  the  total 
quantities  to  be  delivered  would  not 
exceed  authorized  quantities  and  that  its 
tariff  does  not  prohibit  the  addition  of 
new  delivery  points,  and  that  capacity 
exists  to  accomplish  the  deliveries 
without  detriment  to  existing  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 


filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdravsm 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  BoM-gers, 
Acting  Secretary. 
[FR  Doc.  98-6255  Filed  3-10-98;  8:45  am) 

BILUNQ  CODE  niT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

I 
[Docket  No.  RP97-1 56-006] 

Vildng  Gas  Transmission  Company; 
Notice  of  Compliance  Rling 

March  5, 1998. 

Take  notice  that  on  February  27, 1998, 
Viking  Gas  T^-ansmission  Company 
(Viking),  tendered  for  filing  a  chart 
detailing  the  capacity  release  data 
element  information  that  Viking  is  using 
(Appendix  A),  to  the  filing. 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  May  21, 1997,  (Order  on 
Compliance  piling  and  E)enying 
Rehearing)  issued  in  Viking  Gas 
Transmission  Company,  Docket  Nos. 
RP97-156-001  and  RP97-156-002,  79 
FERC  161,221.  On  January  29, 1998, 
Viking  filed  (1)  to  adopt  a  trading 
partner  agreement  in  its  tariff,  and  (2)  a 
chart  detailing  the  nomination,  flowing 
gas,  invoicing  and  EDM  data  element 
information  that  Viking  is  using. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.W.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section  154.10 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

David  P.  BoergerSi 

Acting  Secretary. 

[FR  Doc.  98-6246  Filed  3-10-98;  8:45  ami 

BILUNQ  cooE  tm-m-u 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP98-105-004] 

Williams  Gas  P^ielines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  5, 1998.       I 

Take  notice  that  on  March  2, 1998, 
Williams  Gas  Pipelines  Central,  Inc., 
formerly  Williams  Natural  Gas 
Company  (Williams),  tendered  for  filing 
its  compliance  filing  in  the  above 
referenced  docket. 

Williams  states  that  by  letter  order 
issued  February  24, 1998.  the 
Commission  required  Williams  to 
provide  information  reconciling  the 
original  filing  n^de  on  December  31, 
1997  to  the  revised  filing  made  on 
February  11, 1998. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  conmiissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergen, 
Acting  Secretary. 
[FR  Doc.  98-6250  Filed  3-10-98;  8:45  am) 

BtLUNQ  COOE  CTIT-ai-M 


UMI 
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DEPARTMENT  OF  ENERGY 

Ftdtral  ErMrgy  Regulatory 
Convnission 

[Proleet  Na  1980] 

Wisconsin  Electric  Power  Compeny; 
Notioe  of  Authorization  for  Continued 
Project  Operation 

March  5, 1998. 

On  February  27, 1996,  Wisconsin 
Electric  Power  Company,  licensee  for 
the  Big  Quinnesec  Falls  Project  No. 
1980,  filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  1980  is  located  on  the 
Menominee  River  in  Dickinson  County. 
Michigan  and  Marinette  and  Florence 
Countries.  Wisconsin. 

The  license  for  Project  No.  1980  was 
issued  for  a  period  ending  February  28. 
1998.  Section  15(a)(1)  of  the  FPA.  16 
U.S.C  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
Ucense  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
imder  the  terms  and  conditions  of  the 
prior  license  imtil  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  die  project's  prior  hcehse  waived  the 
applicability  of  Section  15  of  the  FPA. 
then,  based  on  Section  9(b)  of  the 
Administrative  Procediue  Act.  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  Ucensee  of  such  project 
has  filed  an  application  for  a  subsequent 
licrase,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  Ucense 
after  the  minor  or  minor  part  Ucense 
expires,  until  the  Commission  acts  cm 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  appUcation  for 
a  subsequent  Ucense,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Cmnmission  issues  someone  else  a 
Ucense  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  1980 
is  issued  to  Wisconsin  Electric  Power 
Company  for  a  period  effective  March  1, 
1998.  through  February  28, 1999,  or 
until  the  issuance  of  a  new  Ucense  for 
the  proiect  or  other  disposition  under 
the  FPA,  Whichever  comes  first.  If 
issuance  of  a  new  Ucense  (or  other 
diqKMition)  does  not  take  place  on  or 
before  February  28. 1999,  notice  is 
hereby  given  that,  pursuant  to  18  CFR 
16.18(c).  an  annual  license  under 
Secticm  15(a)(1)  of  the  FPA  is  renewed 


automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA.  notice  is  hereby  given 
that  Wisconsin  Electric  Power  Company 
is  authorized  to  continue  operation  of 
the  Big  Quinnesec  Falls  Project  No. 
1980  imtil  such  time  as  the  Commission 
acts  on  its  appUcation  for  subsequent 
Ucense. 

David  P.  Boergen, 

Acting  Secretary. 

(PR  Doc.  98-6237  Filed  3-10-98;  8:45  am) 

BHJJNO  CODE  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Contmisslon 


[Docket  No.  ER9e-2017-000] 

Wiaconsin  Electric  Power  Company; 
Notice  of  Cancellation 

March  4. 1998. 

Take  notice  that  on  February  27. 1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  filed  a  notice  of 
cancellation  efiiective  May  1. 1998, 
Service  Agreement  No.  30  imder 
Wisconsin  Electric  FERC  Electric  Tariff 
Original  Volmne  No.  1  is  to  be  canceled. 

Copies  of  the  fiUng  have  been  served 
on  Oconto  Electric  Cooperative,  the 
Michigan  PubUc  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  AU  such  motions 
and  protests  should  be  filed  on  or  before 
March  19. 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pulHic 
inspection. 
David  P.  BoersBrs, 
Acting  Secntary. 

(FR  Doc  98-6261  FUad  3-10-98;  8:45  am] 
COM  tnr-n-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodcM  Na  RP97-375-000] 

Wyoming  Intorstala  Company  Ltd.; 
Notice  of  Informal  Settlement 
Conference 

March  5. 1998. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convened  on  Wednesday.  March 
11, 1998,  at  10:00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E.. 
Washington.  D.C.  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  particip>ant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Arnold  H.  Meltz  at  (202)  208- 
2161  or  John  Roddy  at  (202)  208-0053. 
DwridP.  1 


Acting  Secretary. 

[FR  Doc  9»-«248  Filed  3-10-98:  8:45  am) 

BNJJNQ  OOK  SnT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  ftegulatory 
Conwnlssion 

[DodGM  No.  ER91-195-031,  el  aL] 

Weetem  Systems  Power  Pod,  el  aL; 
Electric  Rate  and  Corporate  RagulsHon 
HHnga 

March  3, 1998. 

Take  notice  that  the  foUowing  filings 
have  been  made  with  the  Commission: 

1.  Western  Systems  Power  Pool 

[Docket  No.  ER91-195-031) 

Take  notioe  that  on  February  27. 1998. 
the  Western  Systems  Power  Pool 
(WSPP),  filed  certain  infcmnation  to 
update  its  January  30, 1996,  quarterly 
filing.  This  data  is  required  b^  Ordering 
Paragraph  P)  of  the  Commission's  June 
27. 1991.  Order  (55  FERC  1 61,495)  and 
Ordering  Paragraph  **  of  the 
Commission's  June  1, 1992,  Order  On 
Rehearing  Denying  Request  Not  To 
Submit  Information,  And  Granting  In 
Part  And  Denying  In  Part  Privileged 
Treatment  Pursuant  to  18  CFR  385.211, 
WSPP  has  requested  {Hivileeed 
treatment  for  some  of  the  inrannation 
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filed  consistent  with  the  June  1, 1992 
order.  Copies  of  WSPP's  informational 
filing  are  on  file  with  the  Commission, 
and  the  non-privileged  portions  are 
available  for  public  inspection. 

2.  United  American  Energy  Corp. 

(Docket  No.  ER96-3092-O061 

Take  notice  that  on  February  24. 1998, 
United  American  Energy  Corp., 
tendered  for  filing  a  Notification  of 
Change  in  Status. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER97-4463-001  ] 

Take  notice  that  on  February  27, 1998, 
Northern  States  Power  Company 
(Minnesota),  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
referred  to  as  NSP),  hereby  submits  its 
compliance  filing  to  be  effective 
September  1. 1997.  in  accordance  with 
the  Commission's  February  12.  1998, 
acceptance  order. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ocean  Vista  Power  Generation, 
L.L.C 

(Docket  No.  ER98-927-001| 

Take  notice  that  on  February  26,  1998, 
Ocean  Vista  Power  Generation,  L.L.C, 
made  a  compliance  filing  to  modify  its 
Code  of  Conduct. 

Comment  date:  March  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Oeste  Power  Generation,  L.L.C 

(Docket  No.  ER98-92&-O01I 

Take  notice  that  on  February  26,  1998. 
Oeste  Power  Generation,  L.L.C..  made  a 
compliance  filing  to  modify  its  Code  of 
Conduct. 

Comment  date:  March  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Mountain  Vista  Power  Generation, 
L.LC. 

(Docket  No.  ER98-93O-O01| 

Take  notice  that  on  February  26.  1998. 
Mountain  Vista  Power  Generation. 
L.L.C.,  made  a  compliance  filing  to 
modify  its  Code  of  Conduct. 

Comment  date:  March  18. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Alta  Power  Generation,  L.L.C. 

(Docket  No.  ER98-931-001] 

Take  notice  that  on  February  26. 1998, 
Alta  Power  Generation,  L.L.C.,  made  a 


compliance  filing  to  modify  its  Code  of 
Conduct. 

Comment  date:  March  18, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

Docket  No.  ER98-1239-001] 

Take  notice  that  on  February  27, 1998. 
PacifiCorp's  Merchant  Function, 
tendered  for  filing  in  compliance  with 
the  Commission's  Order  dated  February 
19. 1998,  under  FERC  Docket  No.  ER98- 
1239-000,  a  revision  to  Original  Sheet 
No.  17  to  PacifiCorp's  FERC  Electric 
Tariff.  First  Revised  Volume  No.  12 
(Tariff). 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud.  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  Century  Operating  Companies 

[Docket  No.  BR98-1 563-000] 

Take  notice  that  on  February  12,  1998, 
New  Century  Operating  Companies 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  16. 1998,  in 
accordance  with  Standard  Para^ph  E 
at  the  end  of  this  notice. 

10.  Western  Resources,  Inc. 

(Docket  No.  BR98-1 743-000] 

Take  notice  that  on  February  6, 1998, 
Western  Resources.  Inc..  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  16. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER98-1 820-000] 

Take  notice  that  on  February  26. 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Service  Agreement  between  LG&E  and 
lUinois  Power  Company  under  LG&E's 
Rate  Schedule  GSS. 

Comment  date:  March  18. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Eastern  Pacific  Energy 

[Docket  No.  ER98-1 829-000] 

Take  notice  that  on  February  27, 1998, 
Eastern  Pacific  Energy  (EPE),  filed  an 


Amendment  to  its  February  11, 1998, 
Application  for  Acceptance  of  Initial 
Rate  Schedule,  Waivers,  and  Blanket 
Authority.  The  Amendment  more  fully 
describes  EPE's  business  activities  and 
ownership. 

Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.PP&L,  Inc.  I 

(Docket  No.  ER9a-l  96 2-000] 

Take  notice  that  on  February  20, 1998, 
PP&L,  Inc.  (Formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
February  4, 1998,  with  Cinergy 
Operating  Companies  (COC),  under 
PP&L's  FERC  Electric  Tariff,  Original 
Volume  No.  5.  The  Service  Agreement 
adds  COC  as  an  eligible  customer  under 
the  Tariff. 

PP&L  requests  an  effective  date  of 
February  20, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  COC  and  to  the 
Permsylvania  Public  Utility 
Commission. 

Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  Indiana  Public 

[Docket  No.  ER98-1 963-000] 

Service  Company 

Take  notice  mat  on  February  23, 1998, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Sales  Service  Agreement  and 
an  executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Columbia  Power 
Marketing  Corporation  (Columbia). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Columbia 
pursuant  to  the  Open-Access 
Transmission  Tariff  filed  by  Northern 
Indiana  Public  Service  Company  in 
Docket  No.  OA96-47-000  and  allowed 
to  become  effective  by  the  Commission. 
Under  the  Sales  Service  Agreement, 
Northern  Indiana  Public  Service 
company  will  provide  general  purpose 
energy  and  negotiated  capacity  to 
Columbia  pursuant  to  the  Wholesale 
Sales  Tariff  field  by  Northern  Indiana 
Public  Service  company  in  Docket  No. 
ER95-1 222-000  as  amended  by  the 
Commission's  order  in  Docket  No. 
ER97-458-000  and  allowed  to  become 
effective  by  ths  Commission.  Northern 
Indiana  Public  Service  Company  has 
requested  that  the  Service  Agreements 
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be  allowed  to  become  effective  as  of 
March  15, 1998. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  March  17, 1998,  in 
accordance  vtrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Vii^ginia  Electric  and  Power 
Company 

(Docket  No.  ER9B-1964-000J 

Take  notice  that  on  February  23, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
VTEC  Energy,  Inc.,  and  Engage  Energy 
US  L.P.,  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  Service  Agreements, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
VTEC  Energy,  Inc.,  and  Engage  Energy 
US  L.P.,  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  West  Texas  Wind  Energy  Partners, 
LLC 

[Docket  No.  ER98-1965-0001 

Take  notice  that  on  February  23,  1998. 
West  Texas  Wind  Energy  Partners,  LLC 
(WTWEP),  peUtioned  the  Commission 
for  acceptance  for  filing  of  a  power 
purchase  agreement  between  WTWEP 
and  Central  and  South  West  Services, 
Inc.  (CSWS),  acting  as  agent  on  behalf 
of  West  Texas  Utilities  Company, 
Central  Power  and  Light  Company  and 
Southwestern  Public  Service  Company 
(collectively,  the  Purchasers),  and  to 
accept  the  rates  thereunder  as  just  and 
reasonable  under  §  205(a)  of  the  Federal 
Power  Act,  16  USC  824d(a);  for  the 
granting  of  certain  blanket  approvab, 
including  the  authority  to  sell  electricity 
at  market-based  rates:  and  for  the  waiver 
of  certain  Commission  Regulations. 
WTWEP  is  a  limited  Uability  company 
that  proposes  to  engage  in  the  wholesale 
sale  of  electric  power  in  the  state  of 
Texas  and  is  headquartered  in  Florida. 

Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Niagara  Mohawk  Power 
Coiporation 

[Docket  No.  ER98-1 968-000] 

Take  notice  that  on  February  23, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  fiUng  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  VTEC 
Energy,  Inc.  This  Transmission  Service 
Agreement  specifies  that  VTEC  Energy, 
Inc.,  has  signed  on  to  and  has  agreed  to 
the  terms  and  conditions  of  NNffC's 
Open  Access  Transmission  Tariff  as  ' 
filed  in  Docket  No.  OA96-194-000.  This 
Tariff,  filed  with  FERC  on  July  9, 1996, 
will  allow  NMPC  and  VTEC  Energy, 
Inc.,  to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  VTEC 
Energy,  Inc.,  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
February  18, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  VTEC  Energy,  Inc. 

Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Hudson  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-1 970-000] 

Take  notice  that  on  February  23, 1998, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission),  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
The  Cinciimati  Gas  &  Electric  Company 
(CG&E).  The  terms  and  conditions  of 
service  under  this  Agreement  are  made 
pursuant  to  CHGAE's  FERC  Electric  Rate 
Schedule,  Original  Volimie  No.  1 
(Power  Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER97-890- 
000.  CHG&E  also  has  requested  waiver 
of  the  60-day  notice  provision  pursuant 
to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Pubhc  Service  Commission  of  the 
State  of  New  York. 

Comment  dote;  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-1974-000I 

Take  notice  that  on  February  23, 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Qnei^'s  Open  Access 
Transmission  Service  Tariff  (the  Tariff), 


entered  into  between  Cinergy  and 
Cargill-IEC  L.L.C..  (Cargill). 

Cinergy  and  Cargill  are  requesting  an 
effective  date  of  February  1, 1998. 

Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Cinei^gy  Services,  Inc. 

(Docket  No.  ER98-1975-0001 

Take  notice  that  on  February  23, 1998, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff), 
entered  into  between  Cinergy  and 
Cargill-IEC  L.L.C.,  (Cai^ll). 

Cinergy  and  Cargill  are  requesting  an 
effective  date  of  February  1, 1998. 

Comment  date;  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Illinois  Poiver  Company 

(Docket  No.  ER9fr-1976-000] 

Take  notice  that  on  February  23, 1998, 
Illinois  Power  Company  (IlUnois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  fifing  firm 
and  non-firm  transmission  agreements 
under  which  ConAgra  Energy  Services, 
Inc.,  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

IlUnois  Power  has  requested  an 
effective  date  of  February  15, 1998. 

Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Illinois  Power  Company 

[Docket  No.  ER98-1977-000] 

Take  notice  that  on  February  23, 1998, 
Illinois  Power  Company  (IlUnois 
Power),  500  South  27th  Street,  Decatur, 
IlUnois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Colimibia  Power 
Marketing  Corporation  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  IlUnois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  February  15, 1998. 

Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Illinois  Power  Company 

[Docket  No.  ER9fr-197S-000] 

Take  notice  that  on  February  23, 1998, 
IlUnois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
IlUnois  62526.  tendered  for  filing  firm 
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and  non-firm  transmission  agreements 
under  which  Tenaska  Power  Services 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  February  15, 1998. 

Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  West  Texas  Utilities  Company 

(Docket  No.  ER98-1 979-000] 

Take  notice  that  on  February  23, 1998, 
West  Texas  Utilities  Company  (WTU), 
ttmdered  for  filing  two  amendments, 
one  dated  January  17, 1990,  and  one 
dated  October  4, 1994,  to  WTU's 
Contract  for  Electric  Service,  dated 
April  26, 1977,  with  Texas  New  Mexico 
Power  Company  (TNP).  The 
Amendments  provide  for  construction 
by  both  parties  (at  their  own  expense), 
metering  changes  and  conforming 
operational  and  administrative  changes. 

WTU  seeks  an  effective  date  of 
February  5, 1990  for  the  1990 
Amendment  and  of  October  17, 1994  for 
the  1994  Amendment  and,  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  TNP  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cntral  Power  and  Light  Company, 
Waat  Texas  Utilities  Company.  Public 
Sanrka  Company  of  Oklahoma,  and 
Sonthweatem  Electric  Power  Co. 

(Docket  No.  ER98-1 980-000) 

Take  notice  that  on  February  23, 1998, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company, 
(collectively,  the  CSW  Operating 
Companies),  submitted  for  filing  a 
Restated  and  Amended  Operating 
Agreement  that  is  intended  to  supersede 
the  CSW  Operating  Companies' 
currentiy  effiactive  Operating 
Agreement.  The  CSW  Operating 
Companies  request  that  the  Restated  and 
Amended  Operating  Agreement  be 
accepted  to  become  effective  as  of 
January  1, 1997. 

The  CSW  Operating  Companies  state 
that  the  filing  has  been  served  on  the 
Public  Utility  Commission  of  Texas,  the 
Louisiana  Public  Service  Commission, 
this  Arkansas  Public  Service 
Commission  and  Oklahoma  Corporation 
Commission. 


Comment  date:  March  17, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Pennsylvania  Power  Company 

[Docket  No.  0198-2018-000] 

Take  notice  that  on  February  27, 1998, 
Pennsylvania  Power  Company  (Penn 
Power),  tendered  for  filing  a  proposed 
Electric  Service  Agreement  and  rate 
schedule  which  produce  a  negotiated 
rate  decrease  for  one  municipal  resale 
customer  (Borough  of  Grove  City).  Penn 
Power  requests  an  effective  date  of 
March  1, 1998,  the  date  that  Penn  Power 
and  the  Borough  agreed  to  as  a  result  of 
negotiations. 

Penn  Power  states  that  copies  of  the 
filing  were  served  on  the  Borough  as 
well  as  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Nevada  Power  Qnnpany 

[Docket  No.  BR98-2 01 9-000] 

Take  notice  that  on  February  27, 1998, 
Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing,  a  Service 
Agreement  with  the  Colorado  River 
Commission  (CRC),  pursuant  to  Nevada 
Power's  Coordination  Sales  Tariff. 
Nevada  Power  requests  an  effective  date 
of  April  1.1998. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Energy  Qearinghouae  Corp. 

[Docket  No.  BR98-2020-000] 

Take  notice  that  on  February  27, 1998, 
Energy  Clearinghouse  Corporation 
(ECC).  petitioned  the  Commission  for 
acceptance  of  ECC  Rate  Schedule  FERC 
No.  1,  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates, 
and  the  waiver  of  certain  Commission 
Regulations. 

ECC  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer  as  well  as  selling 
and  marketing  the  same  at  retail, 
aggregating  and  brokering.  ECC  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  ECC  is 
wholly  owned  by  Harold  E.  Scherz. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Northeast  Utilities  Service  Company 

(Docket  No.  BR98-2021-000] 

Take  notice  that  on  February  27, 1998, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Comptany,  Holyoke 


Water  Power  Company  and  Holyoke 
Electric  Power  Company,  tendered  for 
filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Section  35.13  of 
the  Commission's  Regulations,  a  rate 
schedule  change  for  sales  of  electric 
energy  to  Princeton  Mimicipal  Light 
Department. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Princeton  Mimidpal 
Light  Department  and  the  Massachusetts 
Department  of  Public  UtiUties. 

NUSCO  requests  that  the  rate 
schedule  change  become  effiactive  on 
March  1, 1996. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Northeast  Utilities  Service  Company 

(Docket  No.  ER9»-202 2-000] 

Take  notice  that  on  February  27, 1998. 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company  and  Public 
Service  Company  of  New  Hampshire, 
tendered  for  filing  pxirsuant  to  Section 
205  of  the  Federal  Power  Act  and 
Section  35.13  of  the  Commission's 
Regulations,  a  rete  schedule  change  for 
sales  of  electric  energy  to  Princeton 
Municipal  Light  Department. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Princeton  Mimidpal 
Light  Department  and  the  Massachtisetts 
Department  of  Public  Utilities. 

NUSCO  requests  Uiat  the  rate 
schedule  change  become  efiective  on 
March  1, 1998. 

Comment  date:  March  19. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  New  England  Power  CcMnpany 

(Docket  No.  ER9a-2023-000] 

Take  notice  that  on  February  27, 1998, 
New  England  Pbwer  Company  (NEP). 
filed  an  amendment  to  NEP's  service 
agreement  with  its  New  Hampshire 
retail  affiliate.  Granite  State  Electric 
Company  imder  NEP's  wholesale 
requirements  service  tariff,  FERC 
Electric  Tariff,  Original  Volimie  No.  1. 
together  with  related  documents. 

Comment  date:  March  19, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Wisconsin  Electric  Power  Co. 

(Docket  Na  ER98-2025-000) 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric), 
on  February  27, 1998,  tendered  for  filing 
an  electric  service  agreement  tmder  its 
Coordination  Sales  Tariff  (FERC  Electric 
Tariff.  Original  Volume  No.  2). 
Wisconsin  Electric  respectfully  requests 
an  efliBctive  date  March  2, 1998. 
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Wisconsin  Electric  is  authorized  to  state 
that  Central  Minnesota  Municipal 
Power  Agency  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  Central  Minnesota  Municipal  Power 
Agency,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


filing  in  compliance  «vith  its  rate 
schedules.  The  fiUng  sets  forth  the 
revised  approved  costs  for  member- 
owned  generation  resources  and  the 
revised  approved  reimbursements  under 
its  Resource  Integration  Agreements 
with  its  two  of  its  members.  A  copy  of 
this  filing  has  been  served  upon  all  of 
Deseret's  members. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


33.  Orange  and  Rockland  Utilities,  Inc.      35.  Entei^  Services,  Inc. 


[Docket  No.  ER98-202&-O00] 

Take  notice  that  on  February  27, 1998, 
Orange  and  Rockland  UtiUties,  Inc. 
(Orange  and  Rockland),  filed  a  Service 
Agreement  between  Orange  and 
Rockland  and  Eastern  Power 
Distribution,  Inc.,  (Customer).  This 
Service  Agreement  specifies  that 
Customer  has  ^reed  to  the  rates,  terms 
and  conditions  of  Orange  and  Rockland 
Open  Access  Transmission  Tariff  filed 
on  July  9, 1996  in  Docket  No.  OA96- 
210-000, 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  60  day  notice 
requirements  and  an  effective  date  of 
February  5, 1998,  for  the  Service 
Agreement.  Orange  and  Rockland  has 
served  copies  of  tiie  filing  on  The  New 
York  State  Public  Service  Conunission 
and  on  the  Customer. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Deseret  Generation  ft  Transmission 
Co-<q>erative 

[Docket  No.  ER98-202  7-000] 

Take  notice  that  on  February  27, 1998, 
Deseret  Generation  &  Transmission  Co- 
operative tendered  an  informational 


[Docket  No.  ER98-2028-000] 

Take  notice  that  on  February  27, 1998, 
Enteigy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Enteigy 
Arkansas,  Inc.  (EAI),  (formerly  Arkansas 
Power  &  Light  Company),  tendered  for 
filing  a  1998  Wholesale  Formula  Rate 
Update  (Update)  in  accordance  with  the 
Power  Coordination,  Interchange  and 
Transmission  Service  Agreements 
between  EAI  and  the  cities  of  West 
Memphis  and  Osceola,  Arkansas 
(Arktmsas  Cities),  the  cities  of  Campbell 
and  Thayer,  Missouri  (Missouri  Cities), 
and  the  Arkansas  Electric  Cooperative 
Corporation  (AECC),  the  Transmission 
Service  Agreement  between  EAI  and  the 
Louisiana  Energy  and  Power  Authority 
(LEPA),  the  Transmission  Service 
Agreement  between  EAI  and  the  City  of 
Hope,  Aricansas  (Hope),  and  the 
Hydroelectric  Power  Transmission  and 
Distribution  Service  Agreement  between 
EAI  and  the  City  of  North  Little  Rock, 
Arkansas  (North  Little  Rock).  Entergy 
Services  states  that  the  Update 
redetermines  the  formula  rate  charges 
and  Transmission  Loss  Factor  in 
accordance  with  (1)  the  above 
agreements,  (2)  the  1994  Joint 
Stipulation  between  EAI  and  AECC 


accepted  by  the  Commission  in  Docket 
No.  ER95-49-000,  as  revised  by  the 
24th  Amendment  to  the  AECC 
Agreement  accepted  by  the  Commission 
on  March  26, 1996  m  Docket  No.  ER96- 
1116-000,  (3)  the  formula  rate  revisions 
accepted  by  the  Commission  on 
February  21. 1995  in  Docket  No.  ER95- 
363-000  as  applicable  to  the  Aii^ansas 
Cities,  Missouri  Qties,  Hope  and  North 
Little  Rock  and  (4)  the  formula  rate 
revisions  as  appUcable  to  LEPA 
accepted  by  the  Commission  on  January 
10, 1997  in  Docket  No.  ER97-257-000. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Duke  Energy  Corporation 

[Docket  No.  ER9»-2029-000) 

Take  notice  that  on  February  27, 1998, 
Duke  Power,  a  division  of  Duke  Eneigy 
Corporation  (Duke),  tendered  for  filing  a 
Market  Rate  Service  Agreement  (the 
MRSA)  between  Duke  and  The  Enei^gy 
Authority,  Inc.,  dated  as  of  January  29, 
1998.  The  parties  have  not  engaged  in 
any  transactions  under  the  MRSA  as  of 
the  date  of  filing.  Duke  requests  that  the 
MRSA  be  made  efiiactive  as  of  February 
1, 1998. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Duke  Eneigy  Corporation         •  ^ 

[Docket  No.  ER98-203O-000I 

Take  notice  that  on  February  27, 1998, 
Duke  Power,  a  division  of  Duke  Energy 
Corporation  (Duke),  tendered  for  filing 
Transmission  Service  Agreements 
between  Duke,  on  its  own  behalf  and 
acting  as  agent  for  its  wholly-owned 
subsidiary,  Nantahala  Power  and  Light 
Company,  and  the  following  customers: 


Customer 


Amoco  Energy  Trading  Corp 

Amoco  Energy  Trading  Corp 

ConAgra  Ertergy  Services,  Inc 

Nortti  American  Energy  Conservation,  Inc. 

PacifiCorp  Power  Martteting,  Inc 

Southern  Company  Services,  Inc. 

Tenaska  Power  Services,  Co 


Type  of  serv- 
ice agree- 
ment 


Firm 

Non-Firm 
Non-Firm 
Non-Firm 
Non-Firm 

Firm 

Non-Firm 


Date  of  service  agree- 
ment 


December  19, 1997 
Decemt>er  19,  1997 
December  19.  1997 
January  30,  1997  .... 
December  22,  1997 
December  19,  1997 
January  16,  1998  .... 


Requested  effective 
date 


Febnjary  1, 1998. 
February  1,  1998. 
February  1,  1998. 
Febnjary  1, 1998. 
February  1,  1998. 
February  1,  1998. 
Febnjary  1, 1998. 


The  parties  have  not  engaged  in  any 
transactions  imder  the  TSAs  prior  to 
thirty  (30)  days  prior  to  this  filing.  Duke 
requests  that  the  TSAs  be  made  effective 
as  rate  schedules  as  of  February  1, 1998. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


38.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER9a-2031-OOO] 

Take  notice  that  on  February  27, 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  fiUng  an  executed 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LG&E  and  Amoco  Energy 


Trading  Corporation  under  LG&E's 
Open  Access  Transmission  Tariff. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Tampa  Electric  Company 

[Docket  No.  ER98-2032-000) 

Take  notice  that  on  February  27, 1998, 
Tampa  Electric  Company  (Tampa 


Ekctric),  tendered  for  filing  a  letter  of 
commitment  providing  for  the  sale  of 
capacity  and  energy  to  the  Reedy  Creek 
Improvement  District  (ROD),  under 
Service  Schedule )  of  the  Contract  for 
Interchange  Service  between  them. 
Tampa  Electric  requests  that  the  letter  of 
commitment  be  made  effective  on  May 
1.1998. 

Copies  of  the  filing  have  been  served 
on  ROD  and  the  Florida  Public  Service 
Commission. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragr«irfi 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.Q 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P. 


1.  Ecological 
C(»nmittee  (EPEC) 


■nd  ECncta 


Acting  Secretary. 

(FR  Doc  96-6256  Filed  3-10-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FnL-6976-S] 

Seicnc*  Advisory  Board  Notiflcatlon  of 
PubHe  Advisory  CommittM  Meetings, 
Msfcn  iw9B 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notification  is  hereby  given  that  two 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  meetings  are 
open  to  the  public  Due  to  limited  space, 
seating  at  meetings  will  be  on  a  first- 
come,  first-served  basis.  All  time  noted 
are  Eastern  Daylight  Time.  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  below.  Documents  that  are  the 
subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office. 


The  Ecological  Processes  and  Efiiscts 
Committee  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  March  24-25, 
1998  in  the  Conference  Facility  at  the 
New  England  Aquarium,  Central  Wharf, 
Boston,  MA  02110,  telephone  (617) 
973-5220.  The  meeting  is  open  to  tiie 
public,  but  seating  will  be  limited  and 
available  cmi  a  first  come,  first  served 
basis.  The  meeting  will  convene  at  8:30 
a.m.  on  Maich  24,  and  at  8:00  a.m.  on 
March  25,  and  end  no  later  than  5:30 
pm  on  both  days.  The  purpose  of  the 
meeting  is  to:  (a)  Review  the  final  report 
from  the  Blackstone  River  Initiative, 
Water  Quality  Analysis  of  the 
Blackstone  River  Under  Wet  and  Dry 
Weather  Conditions;  and  (b)  conduct 
general  committee  business,  including 
discussion  of  potential  strategic  projects 
to  be  undertaken  in  1998. 

Background — Blackstone  River 
Initiative:  The  Blackstone  River,  which 
flows  throiigh  south  central 
Massachusetts  into  northeastern  Rhode 
Island,  is  an  important  natural, 
recreational,  and  cultural  resource  to 
MA  and  RI  and  a  major  source  of 
freshwater  to  Nariagansett  Bay.  Over  the 
years,  the  Blackstone  River  watershed 
has  been  the  site  of  industrial  and 
urban/suburban  development,  with  the 
resultant  hydrologic  alteration  (e.g., 
dams  and  impoundments)  and  pollutant 
loadings  to  the  river.  EPA  Region  I 
began  the  Blackstone  River  Initiative  in 
1991,  in  part  to  address  concerns  about 
the  pollutant  loadings  contributed  by 
the  river  to  Narragansett  Bay  and  to 
foster  river  restoration  efforts.  The  final 
report  from  the  Blackstone  River 
Initiative,  which  describes  the  wet  and 
dry  weather  monitoring  efforts, 
application  of  fate  and  transport  models, 
and  determination  of  annual  pollutant 
loading  rates,  has  been  submitted  to  the 
Science  Advisory  Board  for  review  with 
regard  to  the  following  questions. 

Overall  Charge  Question 

(a)  The  Blackstone  River  Initiative 
was  a  multi'phased,  interagency, 
interstate  project  established  to:  (1) 
Determine  the  current  water  quality  of 
the  Blackstone  River  under  both  wet 
and  dry  weather  conditions;  (2)  assess 
the  relative  contribution  of  pollutant 
loadings  from  point  and  non-point 
sources  in  the  watershed;  and  (3) 
forecast  annual  pollutant  loading  rates. 
In  general,  were  the  study  design  and 
implementation  appropriate  to  fulfill 
these  objectives? 


UMI 


Mora  ^wdfically,  the  ( 

Askad  To  Conaider  the  Followtaig 

(b)  Please  comment  oa  the  approach, 
used  to  describe  the  fete  of  dissolved 
oxygen  in  the  Blackstone  River.  Are  the 
proosdures  used  to  calibrate  and 
validate  the  diasolved  oxygen  model 
appropriate? 

(c)  A  basic,  mathematical  model  was 
used  to  describe  the  fete  of  suspended 
solids  and  trace  metals  in  the 
Blackstone  Rivsr.  Please  comment  cm 
this  approach.  The  dry  weather  trace 
metal  data  was  also  used  to  define 
aquatic  life  criteria  violations.  Please 
comment  on  this  approach  and  its 
relevance  to  ambient  water  toxicity. 

(d)  The  data  from  the  Blackstone 
River  Initiative  were  used  to  detsimine 
the  relative  importance  between  dry  and 
wet  weather  pollutant  loads  and  point 
and  non-point  toiirces  of  poUution.  The 
analysis  led  to  the  identification  of  river 
reach  pollutant  hot  spots.  Please 
comment  on  whether  this  analysis 
appears  appropriate. 

(e)  A  procedure  was  followed  to 
combine  the  dry  weather  modeling  and 
dry  and  wet  weather  data  analysis  to 
estimate  annua)  loading  rates  to 
Narragansett  Bay  by  the  Blackstone 
River.  Is  the  application  of  this 
procedure  appropriate  and  is  the 
methodology  tmnsferable  to  other 
watersheds? 

({)  The  Bfeckstone  River  Initiative  has 
generated  a  substantial  data  base  of 
information  for  a  moderately  sized 
watershed.  What  is  the  utility  of  this 
data  base  on  CD-ROM  as  a  resource  for 
other  applications? 

For  Further  Information — Any 
member  of  the  public  wishing  to  obtain 
copies  of  the  Bliackstone  River  review 
materials  provided  to  the  SAB  for  the 
meeting  should  contact  Peter  Nolan, 
Office  of  Environmental  Measurement 
and  Evaluation.  U.S.  EPA  Region  I,  at 
(781)  860-4343  or  E-mail  at 
nolan.peterOepa.gov.  (Review 
documents  are  NOT  available  fit>m  the 
SAB  office). 

For  a  copy  of  the  draft  meeting 
agenda,  please  contact  Ms.  Wanda  R. 
Fields,  Secretary  for  EPEC,  at  (202)  260- 
8414,  Fax  at  (202)  260-7118,  or  E-mail: 
fields.wandaOepa.gov.  Any  member  of 
the  public  wishing  to  submit  brief  oral 
comments  to  the  Committee  must 
contact  Stephanie  Sanzone,  Designated 
Federal  Officer  for  EPEC,  in  writing,  no 
later  than  4:00  pm  Eastern  Time  on 
March  17, 1998  at  Science  Advisory 
Board  (1400),  U.S.  EPA.  Washingtcm,  DC 
20460.  tel.  (202)  260-6557;  fax  (202)- 
260-7118;  or  E>mail: 
sanzone.stephanie9epa.gov.  Written 
comments  in  any  length  may  be 
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provided  to  Ms.  Sanzone  at  the  above 
address  prior  to  the  meeting.  See  below 
for  details  on  providing  comments  to 
the  SAB. 

2.  Executive  Committee 

The  Executive  Ck>mmittee  (EC)  of  the 
Science  Advisory  Board's  (SAB)  will 
conduct  a  public  teleconference  meeting 
on  Tuesday,  March  31, 1998,  between 
the  hours  of  3:00  and  5:00  pm.  Eastern 
Time.  The  meeting  will  be  coordinated 
through  a  conference  call  connection  in 
Room  2103  of  the  Mall  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
The  public  is  welcome  to  attend  the 
meeting  physically  or  through  a 
telephonic  link.  Additional  instructions 
about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Prisdlla  Tillery-Gadson  at 
(202)  260-8414  by  March  18, 1998. 

In  this  meeting  the  Executive 
Committee  plans  to  review  drafts  from 
several  of  its  Committees.  These 
anticipated  drafts  include:  (a) 
Environmental  Engineering  Committee 
Review  of  Toxic  Release  Inventory  (TRI) 
Environmental  Indicators  Project;  (b) 
Environmental  Engineering  Committee 
Review  of  ORD  Pollution  Prevention 
Research  Plan;  (c)  Integrated  Human 
Exposiue  Committee's  Commentary  on 
the  Importance  of  Indoor  Air 
Environment;  and  (d)  Research 
Strategies  Advisory  Committee's  Review 
of  the  ORD  FY99  Budget  Request. 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting  or 
wishing  to  submit  comments  should 
contact  Dr.  Donald  G.  Barnes, 
Etesignated  Federal  Officer  for  the 
Executive  Committee,  Science  Advisory 
Board  (1400),  U.S.  Environmental 
Protection  Agency,  Washington  DC 
20460;  telephone  (202)  260-4126;  FAX 
(202)  260-9232;  and  via  the  INTERNET 
at:  bames.don@epa.gov.  Copies  of  the 
relevant  docimients  are  available  from 
the  same  source.  Draft  documents  will 
also  be  available  on  the  SAB  Website 
(http://www.epa.gov/sab)  at  least  one 
week  prior  to  the  meeting. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  conunent  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 


minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Information  concerning  the  Science 
Advisory  Board,  its  structiu«,  function, 
and  composition,  may  be  found  in  The 
FY1997  Annual  Report  of  the  Staff 
Director  which  is  available  from  ihe 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA, 
Science  Advisory  Board  (1400), 
Attention:  CESS,  401  M  Street,  SW, 
Washington,  DC  20460  or  via  fax  (202) 
260-1889.  Additional  information 
concerning  the  SAB  can  be  found  on  the 
SAB  Home  Page  at:  http:// 
www.epa.gov/sab. 

Dated:  March  2, 1998. 
A.  Robert  FUak. 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  9»-6277  Filed  3-10-98;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreomont(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  NW..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-010689-073. 

Title:  Transpacific  Westbound  Rate 
Agreement  ("TWRA"). 

Parties:  American  President  Lines, 
Ltd.  and  APL  Co.  PTE  Ltd.,  Hapag-Lloyd 
Container  Linie  GmbH,  Kawasaki  Kisen 
Kaisha,  Ltd.,  A.P.  Moller-Maersk  Line, 
Mitsui  O.S.K.  Lines,  Ltd.,  Neptune 
Orient  Lines,  Ltd.,  Nippon  Yusen 
Kaisha  Line,  Orient  Overseas  Container 
Line,  toe,  P*0  Nedlloyd  Limited,  Pi^O 
Nedlloyd  B.V.,  Sea-Land  Service,  toe. 

Synopsis:  The  proposed  modification 
provides  for  an  alternative  form  of  short 
notice  independent  action  on  non- 
refrigerated  commodities  in  which  LA 
can  be  taken  on  two-days  notice  on  a 


matter  that  was  proposed  as  an 
Agreement  action  but  foiled  to  be 
adopted. 

Agreement  No.:  224-201046. 

Title:  Alabama-Odyssea  Agreement. 

Parties:  Alabama  State  Docks 
Department,  Odyssea  Stevedoring,  toe. 

Synopsis:  The  proposed  agreement 
concerns  the  terms  and  conditions 
under  which  the  contractor  performs 
cargo  and  freight  handling  services  at 
the  port.  The  term  of  the  agreement  runs 
until  December  31,  2002. 

Dated:  March  5, 1998. 

By  Order  of  the  Federal  Maritime 
Commission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

[FR  Doc.  96-6194  Filed  3-10-98;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  LIcenae 
Applicanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
JFJ  Freight  Forwarders  toe,  320  N.W. 

102nd  Avenue,  Pembroke  Pines,  FL 

33026,  Officer,  Junetide  F.  Johnson, 

President 
All  Contmental  Group,  toe,  924  E.  Mam 

Street,  Suite  106.  Alhambra.  CA 

91801,  Officers:  GE  Jia,  Chief 

Executive  Officer 

Dated:  March  6, 1996. 
Ronald  D.  Muiphy, 

Assistant  Secretary. 

[FR  Doc.  96-6222  Filed  3-10-98;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Acquiaitiona  lay,  and 
Mergera  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holdtog  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
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assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  6,  1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer] 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Bamboo  Bancorporation,  Baraboo, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  State  Bank  of  Wonewoc, 
Wonewoc,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  6, 1998. 
Jennifin'  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  98-6220  Filed  3-10-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissibie  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 


otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  26, 1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Deutsche  Bank  AG,  Frankfurt  am 
Main,  Federal  Republic  of  Germany;  for 
its  subsidiary,  Roland  Berger  &  Partner 
Holding  GmbH.,  Frankfurt  am  Main, 
Federal  Republic  of  Germany,  to 
establish  a  subsidiary  in  the  United 
States  and  thereby  engage  de  novo  in 
providing  management  consulting 
advice,  pursuant  to  §  225.28(b)(9)(i)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  6, 1998. 

JennifiBr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  98-6221  Filed  3-10-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  SulMtances  and 
Disease  Registry 

[ATSDR-134] 

Quarterly  Public  Health  Assessments 
Completed 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
action:  Notice. 

SUMMARY:  This  notice  is  a  quarterly 
announcement  of  sites  for  which 
ATSDR  has  completed  public  health 
assessments  during  the  period  July- 
September  1997.  This  list  includes  sites 
that  are  on  or  proposed  for  inclusion  on 
the  National  Priorities  List  (NPL),  and 
includes  sites  for  which  an  assessment 
was  prepared  in  response  to  a  request 
from  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams,  P.E.,  DEE,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 


Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE..  Mailstop  E-32. 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0610. 

SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  pubUc  health 
assessments  was  published  in  the 
Federal  Register  on  September  15, 1997, 
(62  FR  48290).  The  quarterly 
announcement  is  the  responsibiUty  of 
ATSDR  under  the  regulation,  Public 
Health  Assessments  and  Health  Effects 
Studies  of  Hazardous  Substances 
Releases  and  Facilities  (42  CFR  part  90). 
This  rule  sets  forth  ATSDR's  procedures 
for  the  conduct  of  public  health 
assessments  tinder  section  104(i)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604(i)). 

Availability 

The  completed  pubUc  health 
assessments  and  addendum  are 
available  for  public  inspection  at  the 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Building  33,  Executive  Park  Drive, 
Atlanta,  Georgia  (not  a  mailing  address). 
l>etween  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  except  legal  holidays. 
The  completed  public  health 
assessments  are  also  available  by  mail 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
hiformation  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
or  by  telephone  at  (703)  487-4650.  NTIS 
charges  for  copies  of  public  health 
assessments  and  addenda.  The  NTIS 
order  numbers  are  listed  in  parentheses 
following  the  site  names. 

Public  Health  Assessments  Completed 
or  Issued 

Between  July  1, 1997,  and  September 
30, 1997,  pubhc  health  assessments 
were  issued  for  the  sites  listed  below: 

NPL  Sites 

California 

Riverbank  Army  Ammimition  Depot — 
Riverbank— (PB98-105885) 

Colorado 

Summitville  Mine — Summitville  (Del 
Norte)— (PB97-194757) 

Illinois 

Yeoman  Creek  and  Edwards  Field 
Landfills— Waukegan—(PB98- 
100944) 
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Maryland 

Naval  Air  Station  Patuxent  River  (a/k/a 
Patiixent  Naval  Air  Station)— 
Patuxent— (PB97-198212) 

Massachusetts 

PSC  Resources— Palmer— (PB98- 
105869) 

Michigan 

Albion  Sheridan  Township  Landfill — 

Albion— (PB-105794) 
North  Bronson  Industrial  Area — 

Bronson— {PB98-105877) 

Nebmska 

Sherwood  Medical  Company —  - 
Norfolk— {PB97-203384) 

North  Carolina 

U.S.  Marine  Corps  Camp  Lejeune 
Military  Reservation — Camp 
Lejeune— (PB97-194740) 

Oregon 

U.S.  Army  Umatilla  Depot  Acitivty  (a/ 
k/a  Umatilla  Army  Depot  (Lagoons)) — 
Hermiston— (PB98-103278) 

Utah 

Kennecott  (South  Zone) — Copperton — 
(PB98-106230) 

Monticello  Mill  Tailings  (DOE)  and 
Monticello  Radioactively 
Contaminated  Properties  (a/k/a 
Monticello  Vicinity  Properties) — 
Monticello— (PB98-106222) 

Wisconsin 

Madison  Metropolitan  Sewage  Sludge 
Lagoon — Madison  (Town  of  Blooming 
Grove)— (PB98-100886) 

Non  NPL  Petition  Sites 

Colomdo 

Hansen  Containers — Grand  Junction — 
(PB98-105893) 

Montana 

Burlington  Northern  Livingston 
Complex  (a/k/a  Burlington  Northern 
Rail  Yard)  Livingston— (PB98- 
105794) 

Soath  Carolina 

GSX  of  South  Carolina  (a/k/a  CSX 
Landfill)-4»inewood— {PB98-100878) 


Dated:  March  5, 1998. 

Gflorgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
Regis6y. 

[FR  Doc.  98-6195  Filed  3-10-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centars  tor  DiMMe  Control  and 
Pravantion 

PNFO-M-13] 

Propoaad  Data  CoNacttona  Submtttad 
tor  Public  Commant  and 
RaconwMndationa 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
simimaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnmMnts,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
'agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  Assistant  CDC  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-J)24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Propoeed  Projects 

1.  TB  in  Children  (0920-0400)— 
Extension — National  Center  for  HIV, 
STP,  and  TB  Prevention — ^As  a  result  of 


the  rise  of  tuberculosis  among  children, 
CDC  sponsored  a  Workshop  on  TB  in 
Children  a  few  years  ago. 
Recommendaticms  from  the  woricshop 
included  the  need  for  further  research 
concerning  the  epidemiology  of  TB  in 
children,  including  children  co-infected 
with  HIV,  improved  diagnostic 
technologies,  and  the  infectiousness  of 
TB  in  children  in  health  care  settings.  A 
contract  with  Columbia  University  (to 
study  children  in  New  York  Gty)  and 
with  the  University  of  CaUfomia,  San 
Diego  (to  study  children  in  San  Diego) 
was  approved  in  December,  1996.  'Hie 
contract  consisted  of  three  Modules. 
Module  n.  Studies  of  the  Diagnosis  of 
TB  in  Children,  was  canceled  in 
December,  1997  due  to  a  lack  of 
participant  response.  Module  III. 
Reducing  the  Risk  of  Nosocomial 
Transmission  of  Tuberculosis  in 
Pediatric  Settings,  has  completed  data 
collection  and  the  results  are  being 
analyzed.  Data  collection  for  Module  I, 
Epidemiology,  Magnitude  and  Risk 
Factors  for  TB  in  children,  including 
HIV-infected  Children,  was  not 
completed  within  the  original  OMB 
timeframe.  This  is  mainly  due  to  the 
recent  decline  in  TB  incidence  in 
children  experienced  in  the  last  year  in 
the  two  study  areas. 

Data  collection  will  need  to  be 
completed  for  Module  I.  The  data 
collected  to  date  is  not  useful  because 
the  numbers  are  too  small  to  be 
statistically  significant  to  meet  the  study 
objectives. 

Estimated  cost  to  respondents  and 
government:  The  costs  of 
epidemiologists  working  on  the  contract 
will  be  $100,000.  This  is  included  in  the 
total  cost  of  the  contract  which  is  $1.6 
milUon. 

Clinicians  will  interview  parents  of 
pediatric  TB  cases  and  controls.  We 
have  estimated  a  payment  of  $10  per 
hour  of  parents  time  for  the  interviews. 
The  costs  are  estimated  as  follows: 

(a)  Positive  TST's— $10  O  hr.  divided 
by  3  multiplied  by  100=s  $333.33 

(b)  Negative  TST's— $10  9  hr.  divided 
by  3  multiplied  by  200=s  $666.67 

(c)  Source  case— $10  Q  hr.  divided  by 
2  multiplied  by  150=s  $750.00 

Total  cost  is:  $1750.00. 


Respondents 


Positive  Tubercufin  Skin  Tests  (TSTs) 

Negative  TSTs 

Source  Case 

Total 


Number  o(  re- 
spondents 


100 
200 

150 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hrs.) 


0.333 
0.333 
0.5 


Total  burden 
fin  hrs.) 


33 
68 
75 


176 
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2.  Evaluation  of  the  C.  Everett  Koop 
Community  Health  Information  Center 
(CMC}— New^— The  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  intends  to  conduct  a  survey 
of  25  individuals  who  pay  for  library 
research  services  from  the  CHIC  and  an 
additional  50  individuals  who  represent 
members  of  key  intermediary 
organizations  that  the  CHIC  would  like 
to  reach  but  is  currently  not  reaching. 
The  specific  topic  area  for  this  study 
relates  to  the  ability  of  the  CHIC  to  meet 
the  health  information  needs  of  the 
general  public. 


The  purpose  of  this  survey  is  to 

determine: 

—The  level  of  satisfaction  with  CHIC 
services  among  paying  patrons  who 
request  services  via  telephone  (the 
CHIC  currently  conducts  a  satisfaction 
survey  with  all  walk-in  patrons) 

— The  level  of  knowledge  about  the 
CHIC  among  key  intermediary 
individuals  and  organizations 

— The  health  information  needs  of  key 
intermediary  individuals  and 
organizations 

— How  to  market  CHIC  services  to  key 
intermediary  individuals  and 
organizations 


Results  from  tfiis  research  will  be 
used  to  help  evaluate  the  effectiveness 
of  the  CHIC  in  meeting  the  health 
information  needs  of  Qie  general  public. 
Results  from  this  research  will  provide 
the  government  vdth  information  about 
the  efficacy  of  health  information 
centers.  In  addition,  this  information 
will  also  be  used  by  the  CHIC  to  further 
enhance  their  ability  to  deliver  health 
information  services  to  the  public 
residing  in  the  Delaware  Valley.  There 
is  no  cost  to  the  respondents. 


Type  of  respondents 


Paying  Patrons  

Key  Intermediaries 

Total 


Number  of  re- 
spondents 


25 
50 


Number  of  re- 
sponses/re- 
spondent 


A\^.  burden/ 
iBsponse 
(in  hrs.) 


.17 
.25 


Total  burden 
(in  hrs.) 


4.0 
12.5 


16.5 


3.  National  CDC  AIDS  and  STD  Hotline  Callers  Survey— Extension— (0920-0295)— The  National  Center  for  HIV,  STD. 
and  TB  Prevention  (NCHSTP)  is  requesting  clearance  to  gather  information  for  management  and  evaluation  purposes. 
The  information  gathered  will  assists  NCHSTP  in  the  improvement  of  HIV/STD  services  to  high  risk  populations.  Every 
30th  caller  to  the  National  AE)S  HotUne  and  every  15th  caller  to  the  National  STD  HotUne  will  be  surveyed.  Only 
callers  to  the  AIDS  and  STD  Hotlines  will  be  affected.  Respondents  (callers)  vnll  be  the  general  public.  There  is  no 
cost  to  the  respondent. 


Respondents                           1 

Number  of  re- 
spondents 

Number  of  re- 
sponses/re- 
spondent 

Avg.  burden/ 
response 
(in  hrs.) 

Total  burden 
On  hrs.)  . 

Callers  to  the  Hotline 

28.311 

1 

.0236 

595 

Total  

595 

4.  Audience-Derived  Input  Regarding 
Champaign  Development  To  Promote 
Colorectal  Cancer  Screening — New — 
The  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Division  of  Cancer  Prevention  and 
Control  is  requesting  clearance  to  gather 
information  about  colorectal  cancer 
screening.  Colorectal  cancer  is  the 
second  leading  cause  of  cancer-related 
deaths  in  the  United  States.  In  1997, 
approximately  131,  200  new  cases  of 
colorectal  cancer  will  have  been 
diagnosed,  and  an  estimated  54,900 
deaths  will  be  caused  by  the  disease. 
When  colorectal  cancer  is  detected 
early,  chances  for  survival  are  greatly 
enhanced:  current  studies  indicate  that 
deaths  from  colorectal  cancer  could  be 
reduced  by  approximately  33  percent 


through  screening  and  by  providing 
special  attention  to  individuals  at 
increased  risk  for  this  disease.  As  a 
result,  in  1997  several  major  health 
organizations,  including  the  Centers  for 
Ehsease  Control  and  Prevention, 
recommended  routine  screening  be 
conducted  for  colorectal  cancer  among 
all  Americans  over  50  years  of  age  in 
good  health.  Recent  documented  usage 
of  colorectal  cancer  screening  by  the 
U.S.  population,  however,  lags  far 
behind  screening  for  other  cancers,  such 
as  breast  and  cervical  cancers.  Finding 
ways  to  promote  the  new 
recommendation  for  routine  colorectal 
cancer  screening  among  the  target 
population,  therefore,  is  a  necessity  in 
combating  the  disease. 

The  Division  of  Cancer  Prevention 
and  Control  is  planning  to  obtain  input 


from  the  target  audience  of  all  adults 
within  the  U.S.  who  are  in  good  health 
and  age  50  and  older.  Information 
collected  from  die  target  audience  will 
assist  in  the  design  and  implementation 
of  a  national  campaign  intended  to 
promote  screening  for  colorectal  cancer. 
Such  information  will  include 
knowledge  and  attitudes  regarding 
colorectal  screening  as  well  as  responses 
to  draft  messages  promoting  screening, 
and  will  be  gathered  using  focus  groups, 
interviews,  and  the  purchase  of 
omnibus  survey  questions.  Information 
on  the  estimated  annual  respondent 
burden  is  shown  in  the  table  below. 
Based  on  previous  formative  efforts,  the 
cost  to  respondents  is  estimated  to  be 
$10  per  hour,  for  a  total  cost  of  $2,250 
for  the  225  total  burden  hours  listed. 


Respondents 


Focus  Groups  

Intercept  Intereiews 


Number  of  re- 
spondents 


50 
100 


Number  of  re- 
sponses/re- 
spondent 


Avg.  burden/re- 
sponse 
(In  hrs.) 


1.5 
0.5 


Total  burden 
(in  hrs.) 


75 
50 
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Respondents 


Questions  included  in  omnibus  surveys 


Total 


Number  of  re- 
spondents 


1000 


Number  of  re- 
sponses/re- 
spondent 


1 


Avg.  bUrderVre- 
sponse 
(in  hrs.) 


0.10 


11899 


Total  t>urden 
(in  hrs.) 


100 


225 


5.  Breast  Cancer  Incidence  in  an 
Occupational  Cohort  Exposed  to 
Ethylene  Oxide  and  in  an  Occupational 
Cohort  Exposed  to  Polychlorinated 
Biphenyls  (0920-0366)— Extension- 
Breast  cancer  is  the  most  common 
incident  cancer  among  U.S.  women,  and 
the  second  leading  cause  of  cancer 
mortality  in  U.S.  women. 

Increasing  numbers  of  women  are 
employed  outside  the  home,  yet  fiew 
studies  of  breast  cancer  etiology  have 
addressed  occupational  and 
environmental  chemical  exposures,  and 
many  cancer  studies  of  industrial 
cohorts  have  excluded  women.  This 
study  will  provide  information 
concerning  (1)  the  incidence  of  breast 


cancer  in  a  cohort  of  women  exposed  to 
ethylene  oxide  (ETO)  and  (2)  the 
incidence  of  breast  cancer  in  a  cohort  of 
women  exposed  to  polychlorinated 
biphenyls  (PCBs).  Both  compounds  are 
suspected  breast  carcinogens.  These  two 
cohorts  have  been  previously  assembled 
by  NIOSH,  and  each  represents  the 
largest  and  best  defined  female  study 
cohort  in  the  U.S.  for  the  respective 
exposure. 

All  women  in  the  existing  NIOSH 
ethylene  oxide  cohort  (n=9,929)  and 
PCB  cohort  (13,736)  will  be  enrolled  in 
the  study.  For  both  cohorts,  data  firom 
personnel  records  has  been  coded  into 
a  computer  file  containing  demographic, 
and  work  history  information.  This 


information  will  be  used  to  estimate 
workplace  exposures.  Vital  status  has 
been  determined  through  automated 
data  sources.  Questionnaires  are 
currently  being  mailed  to  each  living 
cohort  member  to  obtain  information  on 
breast  cancer  incidence  and  risk  factors 
for  breast  cancer.  For  deceased  cohort 
members,  next-of-kin  will  be  asked  to 
provide  this  information.  Other  record 
sources  such  as  death  certificates  and 
population-based  cancer  incidence 
registries  will  also  be  used  to  identify 
cancer  cases.  The  diagnosis  will  be 
confirmed  by  medical  records.  Each 
questionnaire  will  take  approximately 
30  minutes  to  complete,  l^e  total  cost 
to  respondents  is  $187,500. 


Respondents 

Number  of  re- 
spoTKlents 

Number  of  re- 
sponses/re- 
spondent 

Avg.  burden/ 

response 

fin  hrs.) 

Total  burden 
(in  hrs.) 

Workers  

23,000 
2,000 

1 
1 

JSO 
50 

11,500 
1.000 

Medical  providers  

Total 

12.500 

6.  Respiratory  Protective  Devices — 42 
CFR  84— Regulation— (0920-0109)— 
Extension — ^The  regulatory  authority  for 
the  National  Institute  for  Occupational 
Safety  and  Health  (.ONIOSH) 
certification  program  for  respiratory 
protective  devices  is  found  in  the  Mine 
Safety  and  Health  Amendments  Act  of 
1977  (30  U.S.C.  577a.  651  et  seq.,  and 
657(g))  and  the  Occupational  Safety  and 
Health  Act  of  1970  (30  U.S.C.  3,  5.  7, 
811,  842(h),  844).  These  regulations 
have  as' their  basis  the  performance  tests 
and  criteria  for  approval  of  respirators 
used  by  milUons  of  American 
construction  workers,  miners,  painters. 


asbestos  removal  workers,  fabric  mill 
woricers.  and  fire  fighters.  In  addition  to 
benefitting  industrial  workers,  the 
improved  testing  requirements  also 
benefit  health  care  workers 
implementing  the  current  CDC 
Guidelines  for  Preventing  the 
Transmission  of  Tuberculosis. 
Regulations  of  the  Environmental 
Protection  Agency  (EPA)  and  the 
Nuclear  Regulatory  Commission  (NRC) 
also  require  the  use  of  NIOSH-approved 
respirators. 

NIOSH.  in  accordance  with 
implementing  regulations  42  CFR  84:  (1) 
Issues  certificates  of  approval  for 


respirators  which  have  met  improved 
construction,  performance,  and 
protection  requirements;  (2)  establishes 
procedures  and  requirements  to  be  met 
in  fiUng  applications  for  approval;  (3) 
specifies  minimum  requirements  and 
methods  to  be  employed  by  NIOSH  and 
by  applicants  in  conducting  inspections, 
examinations,  and  tests  to  determine 
effectiveness  of  respirators;  (4) 
establishes  a  schedule  of  fees  to  be 
charged  applicants  for  testing  and 
certification,  and  (5)  establishes 
approval  labeling  requirements.  The 
total  cost  to  respondents  is  $4,691,120. 


Respondents 

Number  of  re- 
spondents 

Numt)er  of  re- 
sponses/re- 
spondent 

Avg.  Burden/ 

response 

(in  hrs.) 

Total  burden 
(in  hrs.) 

Respirator  Manufacturers 

56 

14 

227 

177,968 

Total 

177.968 
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Doted:  March  5. 1998. 
Chariaa  Gollmar, 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
|FR  Doc.  98-6193  Filed  3-10-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Dtoaasa  Control  and 


[Aimounowmnt  96024] 

Creating  Healthy  Work  Organizations; 
Notlea  of  Availability  of  Funds  for 
Fiscal  Year  1998 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1998 
funds  for  a  cooperative  agreement 
program  to  design,  implement,  and 
evaluate  organizational  change 
interventions  to  create  healthy  work 
ofaaaizations. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
mofbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  WHERE  TO  OBTAIN 
ADDITIONAL  INFXDRMATION.) 

Authority 

This  program  is  authorized  under 
sections  20(a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)  and  671(e)(7). 

Smoke-Free  Worlq)lace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  nonuse  of 
all  tobecco  products,  and  Public  Law 
10^227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  and  governments, 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  depiartments  or 
their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments. 


Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  and/ 
or  women-owned  businesses  are  eligible 
to  apply. 

Note:  An  organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying  activities 
shall  not  be  eligible  to  receive  Federal  funds 
constituting  an  award,  a  grant,  contract,  loan, 
or  any  other  form  of  funding. 

Availability  of  Funds 

Approximately  $240,000  is  available 
in  FY  1998  to  fund  one  award.  The 
project  period  may  last  up  to  three 
years,  depending  on  availability  of 
funds,  with  budget  periods  of  12 
months.  It  is  expected  that  the  award 
will  begin  on  or  about  July  1, 1998.  The 
funding  estimate  is  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisractory  progress  and  availabiUty 
of  funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  1352  (which  has  been  in  effect 
since  December  23,  1989),  recipients 
(and  their  subtier  contractors)  are 
prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  pari, 
involve  conferences  for  which  federal 
funds  cannot  be  used  directly  or 
indirecUy  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1998  Department 
of  Labor,  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act  (Pub.  L.  105-78) 
states  in  Section  503(a)  and  (b)  that  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  used,  other  than  for 
normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislative 
body  itself  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 


designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

Research  over  the  past  25  years  has 
identified  job  factors  and  work  routines 
which  are  associated  with  employee 
stress  and  ill-health  and  has  resulted  in 
lengthy  lists  of  both  job  stressors  and 
stress-related  health  outcomes.  A  recent 
conceptual  development  has  been  a 
broadening  of  the  focus  from  job 
stressor-health  relationships  to  overall 
organizational  health.  Organizational 
health  is  a  more  inclusive  concept  and 
refers  to  enhanced  organizational 
performance  (productivity  and 
effectiveness)  plus  worker  good  health. 
A  healthy  wonc  organization  is  one 
whose  culture/climate,  values  and 
practices  promote  employee  health  and 
company  effectiveness,  llus  definition 
accommodates  heretofore  opposing 
goals:  (1)  Organizational  goals  of 
profitability  and  competitivene$s,  and 
(2)  worker  goab  of  hralth  and  weU- 
being. 

In  1991,  NIOSH  initiated  a  program  of 
research  to  study  healthy  work 
organizations,  llie  research  emphasized 
the  interrelationship  of  individual 
worker  well-being  and  organization 
effectiveness,  and  focused  on  macro- 
organization  characteristics,  in  addition 
to  job-level  characteristics,  as  risk 
factors  for  ill  health  and  performance 
impairment.  NIOSH  analyzed 
organizational  climate  survey  data 
obtained  from  one  corporate  partner 
during  the  yeairs  1993-1995.  Over 
10,000  workeiB  filled  out  the 
anonymous  questionnaire,  which 
contained  measures  of  stress  and 
coping,  management  practices, 
individual  and  team  performance, 
organizational  culture,  values,  and 
performance.  Statistical  analyses  of 
these  cross-sectional  data  identified  key 
organizational  variables  associated  with 
low  employee  stress  and  high 
organizational  effectiveness. 

Based  on  these  analyses,  NIOSH 
developed  a  provisional  model  of  a 
healthy  work  organization  which 
contains  three  broad,  interrelated 
categories:  Organizational  values, 
culture/climate,  and  management 
practices.  Healthy  woric  organizations 
demonstrate  commitment  to  compeny 
values  which  emphasize  employee 
growth  and  development,  integrity  and 
honesty  in  communication,  workforce 
diversity,  and  view  the  individual 
worker  as  a  valuable  hiunan  resource. 
These  mganizations  have  a  culture/ 
climate  in  which  workers  (a)  are 
personally  vahied,  (b)  have  authority  to 
take  actions  to  solve  problems,  (c)  are 
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encouraged  by  management  to  express 
opinions  and  become  involved  in 
decision-making,  and  (d)  resolve  group 
conflicts  effectively.  Management 
practices  in  an  healthy  worie 
organization  include  (1)  management 
actively  engaged  in  leadership  and 
strategic  planning,  (2)  management 
making  the  necessary  changes  to  follow 
through  on  long  term  business 
strategies,  (3)  workers  recognized  for 
problem-solving  and  rewarded  for  doing 
quahty  work,  and  (4)  first  line 
supervisors  provide  assistance  and 
resoim»s  in  helping  workers  plan  for 
their  future. 

Beyond  these  empirically  determined 
characteristics,  two  additional  factors 
need  to  be  incorporated  into  the  model: 
External  economic/market  conditions 
and  physical  work  conditions.  External 
market  conditions  exert  a  strong 
influence  on  company  profitability  and 
competitiveness  independent  of  the 
culture/climate,  values,  and 
management  practices.  Similarly,  a 
healthy  work  organization  should  meet 
certain  minimum  standards  for  physical 
working  conditions  in  order  to  protect 
the  health  and  safety  of  employees. 

In  summary,  the  job  and 
organizational  characteristics  listed 
above  form  a  provisional  profile  of  a 
healthy  work  organization,  and  can  be 
used  to  design  interventions  for 
improving  organizational  health.  The 
mcxlel  is  provisional  because  it  has  not 
been  vaUdated  in  various  manu£actuiring 
settings  and  has  not  been  tested  across 
other  industry  groups.  Furthermore,  it  is 
not  known  whether  all  of  the 
characteristics  listed  above  are 
necessary  and  sufficient  measures  of  a 
healthy  woric  organization,  or  whether 
certain  combinations  of  characteristics 
are  more  important  than  others. 

Purpose 

The  application  is  to  conduct  field 
studies  which  identify  characteristics  of 
healthy  woik  organizations.  The 
program  will  focus  on  worksite  primary 
prevention  efi'orts,  which  can  involve: 

A.  Examination  of  on-going  studies  in 
companies  where  changes  are  being,  or 
have  been,  introduced  to  improve 
organizational  effiectiveness  and 
employee  health,  or 

B.  New  studies  which  test  models  of 
healthy  work  organizations. 
Interventions  can  consist  of  structural 
and/or  functicmal  changes  tai^eting 
culture/climate,  values  or  management 
practices. 

The  major  objectives  should  be  the 
development,  installation,  and 
evaluation  of  interventions  to  create 
healthy  work  organizations.  Project 
results,  in  combination  with  other 


research,  will  provide  the  basis  for 
recommendations  on  how  to  create 
healthy  work  organizations. 

Program  Reqniremeiits 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  A.  (Recipient  Activities)  and 
CDC/NIOSH  will  be  responsible  for 
activities  under  B.  (CDC/NIOSH 
Activities). 

A.  Recipient  Activities 

1.  Prepare  study  protocol  and  obtain 
required  approvals  (e.g.,  institutional 
review  boaid,  etc).  The  protocol  should 
contain  a  review  of  the  pertinent 
Uterature  on  healthy  work 
organizations,  a  description  of  the  study 
methodology,  data  to  be  collected,  and 
proposed  analyses  of  the  data.  Present 
the  protocol  to  a  panel  of  scientific  peer 
reviewers  (if  required)  and  revise  the 
protocol  as  required  fbr  final  approval. 

2.  Perform  data  collection  and 
management.  Data  will  include 
subjective  and  objective  measures  of 
woiker  health  and  performance, 
company  health  care  costs,  and 
performance/productivity  indicators. 

3.  Evaluate  the  effectiveness  of 
healthy  woik  organization  interventions 
in  reducing  health  care  costs  and  stress- 
related  health  conditions  while 
improving  organizational  productivity 
and  effiectiveness. 

4.  Prepare  a  report  siunmarizing  the 
study  methodology,  results  obtained, 
and  conclusions  reached.  Develop 
recommendations  (e.g.,  best  practices) 
for  creating  healthy  work  organizations. 
Report  study  results  in  the  scientific 
community  via  presentations  at 
professional  conferences  and  articles  in 
peer-reviewed  journals. 

B.  CDC/NIOSH  AcUvities 

1.  Provide  scientific  and  technical 
collaboration  for  the  successful 
completion  of  this  project. 

2.  Identify  reviews  and/or  clearances 
that  must  be  fulfilled  by  the  recipient 
and,  if  necessary,  assist  in  convening  a 
scientific  peer  review  panel  to  review 
draft  study  Sec.  protocol. 

3.  Provide  technical  assistance,  if 
needed,  at  key  stages  of  the  study 
including  study  design,  survey 
instrument  design,  interpretation  of 
results  and  preparation  of  written 
reports. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  a 
progress  report  are  required  annually. 
An  original  and  two  copies  of  a  final 
performance  report  and  Financial  Status 


Report  are  due  no  later  than  90  days 
after  the  end  of  the  project  period. 

Annual  progress  report  should 
include: 

A.  A  brief  program  description. 

B.  A  listing  ofprogram  goals  and 
objectives  accompanied  by  a 
comparison  of  the  actual 
accomplishments  related  to  the  gotds 
and  objectives  established  for  the 
period. 

C.  If  established  goals  and  objectives 
to  be  accomplished  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

D.  Other  pertinent  information, 
including  the  status  of  completeness, 
timeliness  and  quality  of  data. 

Application  Content 

The  entire  application,  including 
appendices,  should  not  exceed  40  pages 
and  the  appUcation  Narrative  section 
contained  therein  should  not  exceed  25 
pages.  Pages  should  be  clearly 
nimibered  and  a  complete  index  to  the 
application  and  any  appendices 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
imstapled  and  unbound.  All  materials 
must  be  tjrpewritten,  double-spaced, 
with  unreduced  type  (font  size  12  point) 
on  eVz"  by  11"  paper,  with  at  least  1" 
margins,  headers,  and  footers,  and 
printed  on  one  side  only.  Do  not  include 
any  spiral  or  bound  materials  or 
pamphlets. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
years  objectives  and  activities. 

A.  Title  Page 

The  heading  should  include  the  title 
of  the  program,  project  title, 
organization,  name  and  address,  project 
director's  name  address  and  telephone 
number. 

B.  Abstract 

A  one  page,  singled-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  and  number  of  this 
program  agreement,  project  title, 
organization,  name  and  address  and 
telephone  niunber  of  the  project 
director.  This  abstract  should  include  a 
woik  plan  identifying  activities  to  be 
developed,  specific  activities  to  be 
completed,  and  a  time-line  for 
completion  of  these  activities. 

C.  Pmposal  Narrative 

The  narrative  of  each  application 
must: 

1.  Briefly  state  the  applicant's 
understanding  of  the  need  or  problem  to 


ha  addressed  and  the  purpose  of  this 
pfo)act.  Prepare  a  draft  protocol  for  the 
study. 

2.  Include  a  description  of  the 
intervention  or  change  strategy  and  an 
evaluation  plan  which  includes  both 
8ub)ective  and  objective  measures  of 
antecedent  factors  and  outcomes. 

3.  Describe  clearly  the  objectives  of 
the  project,  the  steps  and  timelines  to  be 
taken  in  plaiming  and  implementing  the 
project,  and  the  respective 
responsibilities  of  the  applicant  for 
carrying  out  those  steps. 

4.  Provide  a  proposed  method  of 
evaluating  the  accomplishments. 

5.  Provide  documentatirai  of  access  to 
potential  study  sites,  and  provide 
documentation  of  management  and 
labor  support  for  the  study. 

6.  Document  the  applicant's  expertise 
in  the  area  of  organizational  behavior, 
organization  development,  job  stress, 
and  psychosocial  risk  factors  as  they 
pertain  to  healthy  work  organization 
research. 

7.  Provide  the  name,  qualifications, 
and  proposed  time  allocation  of  the 
Project  Director  who  will  be  responsible 
for  administering  the  project.  Describe 
staff,  experience,  facilities,  equipment 
available  for  performance  of  this  project, 
and  other  resources  that  define  the 
applicant's  capacity  or  potential  to 
accomplish  the  requirements  stated 
above.  List  the  names  (if  known), 
qualifications,  and  time  allocations  of 
the  existing  profiassional  staff  to  be 
assigned  to  (or  recruited  for)  this 
project,  the  support  staff  available  for 
performance  of  this  project,  and  the 
available  facilities  including  space. 

8.  Human  Subjects:  State  whether  or 
not  Humans  are  subjects  in  this 
proposed  project.  (See  Human  Subjects 
in  the  Evaluation  Criteria  and  Other 
Requirements  sections.) 

9.  Inclusion  of  women,  ethnic,  and 
racial  groups:  Describe  how  the  CDC 
policy  requirements  will  be  met 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  researdi.  (See  Women,  Racial 
ana  Ethnic  Minorities  in  the  Evaluation 
Criteria  and  Other  Requirements 
sections.) 

10.  Provide  a  detailed  budget  which 
indicates:  (a)  Anticipated  costs  for 
personnel,  travel,  communications, 
postage,  equipment,  supplies,  etc.,  and 
(b)  all  sources  of  funds  to  meet  those 
needs. 

ETahiation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 


A.  Understanding  of  the  Pmblem  (25%) 

Responsiveness  to  the  objective  of  the 
program  including:  (1)  Applicant's 
understanding  of  the  general  objectives 
of  the  proposed  cooperative  agreement, 
and  (2)  evidence  of  ability  to  design  and 
evaluate  healthy  work  organization 
interventions. 

B.  Program  Personnel  (20%) 

1.  Applicant's  technical  experience 
(e.g.,  in  the  areas  of  healthy  woik 
organizations,  job  stress,  organizational 
behavior,  organization  development), 
and 

2.  The  qualifications  and  time 
allocation  of  the  professional  staff  to  be 
assigned  to  this  project. 

C.  Study  Design  (30%) 

1.  Adequacy  of  the  study  design  and 
methodology  for  accomplishing  the 
stated  objectives.  Steps  proposed  for 
implementing  this  project  and  the 
respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps. 
Evidence  of  the  applicant's  access  to 
companies  who  will  serve  as  the  study 
{K)pulation6  (e.g.,  commitment  from 
company  sites  for  installing  and 
evaluating  the  interventions  and  for 
providing  objective  data  for  evaluation). 

2.  The  degree  to  which  the  applicant 
has  met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  project.  This  includes:  (a)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (b)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (c)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (d)  A  statement  as  to 
whether  the  plan  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits. 

D.  Project  Planning  (15%) 

The  applicant's  schedule  proposed  for 
accomplishing  the  activities  to  be 
carried  out  in  this  project  and  for 
evaluating  the  accomplishments. 

E.  Facilities  and  Resources  (10%) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project. 

F.  Human  Subjects  (Not  Scored) 

Whether  or  not  exempt  fi'om  the 
Department  of  Health  and  Human 
Services  PHHS)  regulations,  are 
procedures  adequate  for  the  protection 


of  human  subjects?  Recommendations 
on  the  adequacy  of  protections  include: 
(1)  Protectirais  appear  adequate,  and 
there  are  no  comments  to  make  or 
concerns  to  raise,  (2)  protections  appear 
adequate,  but  there  are  oranments 
regarding  the  protocol.  (3)  protections 
appear  inadequate  and  the  Objective 
Review  Qt)up  has  concerns  related  to 
human  subjects;  or  (4)  disapproval  of 
the  applicatioa  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  application 
tmacceptable. 

G.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

ExecntiTe  Order  12372  Icview 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Pnblk  Health  System  Reportmg 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Reqxiirements. 

Catalog  of  Federal  Domestk  Aarialance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  project  is 
93.283. 

Other  Reqairmenls 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  a^'eement  will  be  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperworic  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  DHHS 
Regulations,  45  CFR  part  46,  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  wiU  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit 

m  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
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will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
appUcable  to  it. 

Women.  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  R^stry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  0MB  Directive  No. 
15  and  include  American  Indian,  Alaska 
Native,  Asian,  Black  or  African 
American,  Hispanic  or  Latino,  and 
Native  Hawaiian  or  other  Pacific 
Islander.  AppUcants  shall  ensiue  that 
women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelUng  rationale  exists  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-47951, 
and  dated  Friday,  September  15, 1995. 

Application  Submission  and  Deadline 

1.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  Victoria  Sepe,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  CDC  at  the  address  listed 
in  this  section.  It  should  be  postmarked 
no  later  than  April  3, 1998.  The  letter 
should  identify  Program  Announcement 
number  98024,  name  of  principal 
investigator,  and  address  of  the 
proposed  project.  The  letter  of  intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
application  submission. 

2.  Application 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Victoria  Sepe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 


Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  321, 
Atlanta,  GA  30305,  on  or  before  May  15, 
1998. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadUne 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (The 
applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  receipt  from  a  commercial  carrier  or 
the  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  maiUng.) 

2.  Late  Applicants:  AppUcations  that 
do  not  meet  the  criteria  in  l.{a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
and  will  be  returned  to  the  applicants. 

Where  To  Obtain  Additional 
Information 

Application  Packet 

To  receive  additional  written 
information  call  1-888-GRANTS4.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  98024. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms.  CDC 
will  not  send  application  kits  by 
facsimile  or  express  mail.  Please  refer  to 
Aimouncement  Nimiber  98024  when 
reqitesting  information  and  submitting 
an  application. 

Internet 

This  and  other  CDC  announcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is:  http://www.cdc.gov.  For 
your  convenience,  you  may  be  able  to 
retrieve  a  copy  of  the  PHS  Form  5161- 
1  (OMB  Number  0937-0189)  from  http:/ 
/mercury.psc.dhhs.gov.  _ 

Business  Management  Technical 
Assistance 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  E-13,  Room  321,  255 
East  Paces  Ferry  Road.  NE.,  Atlanta,  GA 
30305,  telephone  (404)  842-6804, 
Internet:  vxwl@cdc.gov. 


Progmmmatic  Technical  Assistance 

If  you  have  programmatic  technical 
assistance  questions  you  may  obtain 
information  from  Lawrence  R.  Murphy, 
Ph.D.,  Motivation  and  Stress  Research 
Section,  Applied  Psychology  and 
Ergonomics  Branch,  Division  of 
Biomedical  and  Behavioral  Science. 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mailstop 
C-24.  4676  Columbia  Paricway. 
Cincinnati,  OH  45226-1998,  telephone 
(513)  533-8171,  Internet:  hm29cdc.gov. 

Potential  appUcants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
(202)  512-1800. 

Dated:  March  5. 1998. 
Diane  D.  Porter. 

Acting  Director.  National  Institute  For 
Occupational  Safety  and  Health  Centers  fm 
Disease  Control  and  Prevention  (CDC). 
(FR  Doc.  9&-6197  Filed  3-10-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Hoalth  Professions  Prsparatory, 
Pregraduate  and  Indian  Health 
Professions  Scholarships  Programs 

agency:  Indian  Health  Service.  HHS. 
action:  Update  of  Standing  Notice  of 
Availability  of  Funds  for  Health 
Professionals  Preparatory.  Pregraduate 
and  Indian  Health  Professions 
Scholarship  Programs  published  in  62 
FR  5443.  February  5.  1997. 

SUMMARY:  The  hidian  Health  Service 
(IHS)  announces  the  availability  of 
approximately  $3,578,200  to  fund 
scholarships  for  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  FY  1998 
awards.  These  programs  are  authorized 
by  section  103  of  the  Indian  Health  Care 
Improvement  Act  (IHCIA).  Pub.L.  94- 
437.  as  amended  by  Pub.L.  100-713. 
Pub.L.  102-573,  and  by  Pub.L.  104-313. 
The  Indian  Health  Scholarship 
(Professions),  authorized  by  section  104 
of  the  IHCIA.  Pub.  L.  94-437.  as 
amended  by  Pub.L.  100-713,  Pub.L. 
102-573.  and  by  Pub.L.  104-313.  has 
approximately  $7,636,100  available  for 
FY  1998  awards. 

Scholarships  under  the  three 
programs  will  be  awarded  utiUzing  the 
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Grant  Application  form  PHS-5161-1 
(OMB#  0937-0189,  expires  July  31. 
1998.  For  academic  year  1998-1999. 
both  full-time  and  part-time 
scholarships  will  be  funded  for  each  of 
the  three  scholarship  programs. 

The  Health  Professions  Preparatory 
Scholarship  Grant  Program  is  listed  as 
No.  93.123  in  the  Office  of  Management 
and  Budget  Catalog  of  Federal  Domestic 
Assistance  (CFDA).  The  Health 
Professions  Pregraduate  Scholarship 
Grant  Program  is  hsted  as  No.  93.971, 
and  the  Indian  Health  Professions 
Scholarship  Grant  Program  is  listed  as 
No.  93.972  in  the  CTDA. 

DATE:  The  application  deadline  for  new 
applicants  is  April  15, 1998.  The 
application  deadline  for  continuation 
applicants  is  April  1, 1998.  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  by  the 
appropriate  Scholarship  Coordinator  on 
the  deadhne  date  or  postmarked  on  or 
before  the  deadline  date.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  application  inquiries  to 
the  appropriate  Indian  Health  Service 
Area  Scholarship  Coordinator,  as  listed 
below. 

IHS  Area  Office  and  States/Locality 
Served  and  Scholarship  Coordinator/ 
Address 

Aberdeen  Area  IHS:  Iowa,  Nebraska, 
North  Dakota.  South  Dakota— Ms.  Lila 
Jean  Topalian,  Scholarship 
Coordinator,  IHS  Aberdeen  Area. 
Federal  Building,  Rm.  309, 115  4th 
Avenue,  SE.,  Aberdeen.  SD  57401. 
Tele:  605-226-7553 

Alaska  Area  Native  Health  Service: 
Alaska — Ms.  Rose  Jerue.  Scholarship 
Coordinator,  IHS  Alaska  Area,  4141 
Ambassador  Drive,  Rm.  349, 
Anchorage.  Alaska  99508,  Tele:  907- 
729-1332 

Albuquerque  Area  IHS:  Colorado,  New 
Mexico — Ms.  Alvina  Waseta. 
Scholarship  Coordinator,  IHS 
Albuquerque  Area,  5338  Montgomery 
Blvd.,  NE,  Suite  123,  Albuquerque. 
NM  87109-1311,  Tele:  505-248-4513 

Bemidji  Area  IHS:  Illinois,  Indiana, 
Michigan,  Minnesota,  Wisconsin — 
Ms.  Barbara  Fairbanks,  Scholarship 
Coordinator,  IHS  Bemidji  Area,  127 
Federal  Building,  Bemidji,  MN  56601, 
Tele:  218-759-3415 

Billings  Area  IHS:  Montana,  Wyoming — 
Mr.  Sandy  MacDonald,  Scholarship 
Coordinator,  IHS  Billings  Area,  Area 


Personnel  Office,  P.O.  Box  2143,  2900 
4th  Avenue,  North,  Billings,  MT 
59103-6601,  Tele:  406-247-7210 
California  Area  IHS:  California, 
Hawaii— Ms.  Sara  G.  Cotterill, 
Scholarship  Coordinator,  IHS 
California  Area,  1825  Bell  Street — 
Suite  200.  Sacramento.  CA  95825- 
1097.  T«le:  916-56fr-7001 
Nashville  Area  IHS:  Alabama,  Arkansas, 
Connecticut,  Delaware,  Florida, 
Georgia,  Kentucky.  Louisiana.  Maine. 
Maryland.  Massachusetts, 
Mississippi,  District  of  Columbia, 
New  Hampshire,  New  Jersey,  New 
York,  North  Carolina,  Ohio, 
Pennsylvania.  Rhode  Island.  South 
Carolina,  Tennessee,  Vermont, 
Virginia,  West  Virginia — Mr.  Jesse 
Thomas,  Scholarship  Coordinator, 
IHS  Nashville  Area,  711  Stewarts 
Ferry  Pike.  Nashville.  TN  37214- 
2634.  Tele:  615-736-2431 
Navajo  Area  MS:  Arizona,  New  Mexico, 
Utah — Ms.  Pamela  Johnson, 
Scholarship  Coordijiator,  IHS  Navajo 
Area,  P.O.  Box  9020,  Window  Rock, 
AZ  86515,  Tele:  520-871-1422 
Oklahoma  City  Area  IHS:  Kansas, 
Missouri,  Oklahoma — Ms.  Barbara 
Roy,  Scholarship  Coordinator,  IHS 
Oklahoma  City  Area,  Five  Corporate 
Plaza,  3625  N.W.  56th  Street, 
Oklahoma  City,  OK  73112,  Tele:  405- 
951-3939 
Phoenix  Area  IHS:  Arizona,  Nevada, 
Utah — Ms.  Lena  Fast  Horse, 
Scholarship  Coordinator,  IHS  Phoenix 
Area,  3738  N.  16th  Street— Suite  A, 
Phoenix.  AZ  85016-5981,  Tele:  602- 
364-5227 
Portland  Area  IHS:  Idaho,  Oregon, 
Washington — Mr.  Gary  Small, 
Scholarship  Coordinator,  IHS 
Portland  Area,  1220  SW  3rd  Street. 
Rm  440,  Portland,  OR  97204-2892, 
Tele:  503-326-6990 
Tucson  Area  IHS:  Arizona,  Texas — Mr. 
Cecil  Escalante,  Scholarship 
Coordinator,  IHS  Tucson  Area, 
Personnel  Office,  7900  S.J.  Stock 
Road,  Tucson,  AZ  85746,  Tele:  520- 
295-2441 

Other  programmatic  inquiries  may  be 
addressed  to  Ms.  Patricia  Lee-McCoy, 
Chief,  Scholarship  Branch,  Indian 
Health  Service.  Twinbrook  Metro  Plaza, 
Suite  100, 12300  Twinbrook  Parkway, 
Rockville,  Maryland  20852;  Telephone 
301-443-6197.  (This  is  not  a  toll-free 
number.)  For  grants  information,  contact 
Ms.  Margaret  Griffiths,  Acting  Grants 
Scholarship  Coordinator,  Grants 
Management  Branch,  Division  of 
Acquisitiosi  and  Grants  Operations, 
Indian  Health  Service.  Room  100. 12300 
Twinbrook  Parkway,  Rockville, 
Maryland  20852;  Telephone  301-443- 
0243.  (This  is  not  a  toll-free  number.) 


SUPPLEMBfTARY  INFORMATION:  An 
addition  to  the  list  of  priority  health 
professions  for  Indian  Health 
Scholarships  (Professions)  that  was 
pubhshed  in  62  FR  5443,  February  5, 
1997,  is  Physician  Assistants  at  the 
Master  of  Sidence  degree  level.  X-ray/ 
Ultrasonography  replaces  Sonography 
as  a  priority  health  profession  on  the  Ust 
that  was  published  in  62  FR  5443, 
February  5, 1997. 

Dated:  February  25, 1998. 
Michael  H.  Tn^illo, 
Assistant  Surgaon  General,  Director. 
[FR  Doc.  98-6159  Filed  3-10-98;  8:45  am] 
BHJJNQ  CODE  4iaD-1*-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4346-D-01] 

Revocation  and  Redelegation  of 
Authority 

AQB<CY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  pTIEO),  HUD. 

ACTION:  Notice  of  revocation  and 
redelegation  of  authority  pertaining  to 
HUD's  Fair  Housing  Complaint 
Processing  regulations. 

SUMMARY:  This  redelegation  pertains  to 
determinations  of  reasonable  cause  and 
of  no  reasonable  cause  to  believe  that  a 
discriminatory  housing  practice  has 
occiirred,  implementing  section  810(g) 
of  the  Fair  Housing  Act.  In  this 
document,  the  authority  to  make 
determinations  of  reasonable  cause  and 
the  authority  to  make  determinations  of 
no  reasonable  cause  are  being 
redelegated  from  the  Assistant  Secretary 
for  FHEO  to  the  General  Deputy 
Assistant  Secretary  and  to  FHEO  HUB 
Directors  in  the  field.  In  addition,  the 
authority  previously  given  to  the  FHEO 
Enforcement  Center  Directors  and  to  the 
Deputy  Assistant  Secretary  for 
Enforcement  and  Investigations, 
published  at  59  FR  53553  (October  24. 
1994),  is  revoked. 

EFFECTIVE  DATE:  February  26, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 

Dianne  Taylor,  Office  of  Fair  Housing 
and  Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Room  5100,  Washington, 
DC  20410-2000;  telephone  (202)  708- 
4252,  ext.  140.  [This  is  not  a  toll-free 
nimiber.]  This  number  may  be  accessed 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 


SUPPLEMENTARY  INFORMATION: 
redelegation  is  prompted  by 
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management  refonns  to  the  field 
structiire  of  the  Office  of  Fair  Hoiising 
and  Equal  Opportunity.  As  a  result  of 
the  refonns,  the  field  structure  will  no 
longer  be  comprised  of  FHEO  Fair 
Housing  Enforcement  Centers  (FHECs) 
and  FtffiO  Program  Operations  and 
Compliance  Centers  (POCCs).  Instead, 
the  field  will  be  divided  into  10 
geographic  areas  served  by  FHEO  HUBs, 
and  each  HUB  area  will  be  subdivided 
by  Program  Center(s)  and  smaller  Local 
FHEO  Site(s).  The  reorganized  FHEO 
field  comfranents  will  perform  all  core 
functions  at  the  lowest  organizational 
levels,  thereby  empowering  field 
managers  to  choose  bom  a  range  of  dvil 
rights  actions  in  order  to  be  most 
responsive  to  local  cUent  needs. 

Accordingly,  the  Assistant  Secretary 
for  FHEO  revokes  and  redelegates 
authority,  as  follows: 

Section  A.  Authority  RevokM 

The  authority  delegated  from  the 
Assistant  Secretary  for  FHEO  to  the 
Deputy  Assistant  Secretary  for 
Enforcement  and  Investigations  and  to 
the  FHEO  Fair  Housing  Enforcement 
Center  Directors,  published  at  59  FR 
53553  (October  24, 1994),  is  revoked. 

SectioB  B.  Authority  Redelegated 

All  of  the  power  and  authority 
delegated  to  the  Assistant  Secretary  for 
FHEO  pursuant  to  the  regulations  at  24 
CFR  103.400  and  103.405  of  24  CFR  part 
103  is  retained  by  the  Assistant 
Secretary  for  FHEO,  and  redelegated  to 
the  General  Deputy  Assistant  Secretary 
and  to  each  of  the  FHEO  HUB  Directors 
in  the  field.  This  redelegation  includes, 
but  is  not  limited  to,  carrying  out  the 
following  responsibilities: 

(1.)  Making  a  determination  that  no 
reasonable  cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occurred  or  is  about  to  occur,  and 
issuing  a  short  written  statement  of  the 
facts  upon  which  the  decision  is  based. 
See,  24  CFR  103.400(a)(1). 

(2.)  With  the  conciurence  of  the 
General  Coimsel,  determining  that 
reasonable  cause  exists  to  believe  that  a 
discriminatory  housing  practice  has 
occiured  or  is  about  to  occur,  except  in 
matters  involving  the  legaUty  of  local 
zoning  or  land  use  laws  or  ordinances. 
Matters  involving  local  zoning  or  land 
use  laws  or  ordinances  shall  be  referred 
to  the  Attorney  General,  in  lieu  of  the 
Assistant  Secretary  making  a 
determination  regarding  reasonable 
cause.  See,  24  CFR  103.400(a)(2). 

(3.)  Upon  receipt  of  concurrence  by 
the  General  Counsel,  directing  the 
issuance  of  charges  under  24  CFR 
103.405. 


The  authority  redelegated  under  24 
CFR  Part  8  includes,  but  is  not  limited 
to,  the  authority  to  act  as  die 
"responsible  dvil  rights  offidal"  in 
requesting  and  receiving  documents 
pursuant  to  24  CFR  8.51(b);  obtaining 
compliance  reports  from  recipients 
pursuant  to  24  CFR  8.55(b);  being 
permitted  access  to  sources  of 
information  by  recipients  pursuant  to  24 
CFR  8.55(c);  performing  periodic 
compliance  reviews,  including  on-site 
reviews,  pursuant  to  24  CFR  8.56(a);  and 
conducting  investigations  pursuant  to 
24  CFR  8.56(b]. 

Anthority:  Sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C  3535(d). 

Dated:  February  26, 1998. 
Era  M.  Plaza. 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

(FR  Doc  98-6189  Filed  3-10-98;  8:45  am] 
eaxMQ  cooE  4tio-ai-«i 


DEPARTMENT  OF  HOUSING  AND 
UR8AN  DEVELOPMENT 

(Docket  No.  FR-4345-D-02] 

Ravocation  and  Radalegation  of 
Autfiorlty 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  (FHEO),  HUD. 
ACTION:  Notice  of  revocation  and 
redelegation  of  authority. 

summary:  In  this  notice,  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  redelegates  to  the  General 
Deputy  Assistant  Secretary  and  to  FHEO 
HUB  Directors  in  the  field  the  authority 
to  act  as  the  "responsible  Department 
offidal"  and/or  the  "responsible  civil 
rights  official,"  for  the  geographic  area 
for  which  the  official  is  responsible,  in 
making  determinations  of  compliance 
and  of  non-compliance  under  the 
following  statutes  and  regulations:  Title 
VI  of  the  Qvil  Rights  Ad  of  1964,  42 
U.S.C.  2000d-l,  and  its  implementing 
regulations  at  24  CFR  part  8;  and  section 
504  of  the  Rehabilitation  Ad  of  1973.  29 
U.S.C.  794,  and  its  implementing 
regulations  at  24  CFR  part  1;  Section 
109  of  the  Housing  and  Community 
Development  Ad  of  1974,  42  U.S.C. 
5309,  and  its  implementing  regulations 
at  24  CFR  part  8.  In  this  doctmient,  the 
Assistant  Secretary  also  revokes  the 
redelegation  of  authority  published  at 
61  FR  26199  on  May  24, 1996,  which 
pertains  to  Section  504  of  the 
Rehabilitation  Ad  of  1973. 
EFFECTIVE  DATE:  February  26. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 


Dianne  Taylor,  Office  of  Fair  Housing 
and  Equal  Opportunity.  Department  of 
Housing  and  Urlun  Development,  451 
7th  Street  SW.  Room  5100,  Washington, 
DC  20410-2000;  telephone  (202)  708- 
4252,  ext.  140.  (This  is  not  a  toU-fiee 
number.)  A  teleconunimications  device 
for  hearing  impaired  persons  (TTY)  is 
available  at  l-800-877-«339. 
SUPPLCMQITARY  INFORMATX3N:  This 
redelegation  is  prompted  by 
management  reforms  to  the  field 
structure  of  the  Office  of  Fair  Housing 
and  Equal  Opportunity.  As  a  result  of 
the  reforms,  the  field  strudure  will  no 
longer  be  comprised  of  FHEO  Fair 
Housing  Enforcement  Centers  (FHECs) 
and  FHEO  Program  Operations  and 
Compliance  Centers  (POCCs).  Instead, 
the  field  will  be  divided  into  10 
geographic  areas  served  by  FHEO  HUBs, 
and  each  HUB  area  will  be  subdivided 
by  Program  Center<s)  and  smaller  Local 
FHEO  Site(s).  The  FHEO  field 
comp>onents  will  perform  all  core 
functions  at  the  lowest  organizational 
levels,  thereby  empowering  field 
managers  to  dioose  from  a  range  of  dvil 
rights  actions  in  order  to  be  most 
responsive  to  local  client  needs. 

Accordingly,  the  Assistant  Secretary 
for  FHEO  revokes  and  redelegates 
authority,  as  follows: 

Section  A.  Authority  Kevoked 

The  redelegation  of  authority 
published  in  the  Federal  Register  at  61 
FR  26199  (May  24, 1996),  which 
pertained  to  Section  504  of  the 
Rehabilitation  Ad  of  1973,  is  revoked. 

Section  B.  Authority  Redelegated 

The  Assistant  Secretary  for  EHEO 
retains  and  redelegates,  to  the  General 
Deputy  Assistant  Secretary  and  to  each 
FHEO  HUB  Ditedor  in  the  field,  all 
authority  necessary  to  ad  as  the 
"responsible  dvil  rights  offidal"  and/or 
the  "responsible  Department  offidal," 
for  the  geographic  area  for  which  the 
offidal  is  responsible,  in  making 
determinations  of  compliance  and  of 
non-compliance  under  the  following 
statutes  and  regulations:  Title  VI  of  the 
Civil  Rights  Ad  of  1964.  42  U.S.C. 
2000d-l,  and  its  implementing 
regulations  at  24  CFR  part  1;  Section 
109  (^the  Housing  and  Community 
Development  Ad  of  1974,  42  U.S.C. 
5309.  and  its  implementing  regulations 
at  24  CFR  part  8;  and  Section  504  of  the 
RehabiUtation  Ad  of  1973,  29  U.S.C. 
794,  and  its  implementing  regulations  at 
24  CFR  part  8. 

The  authority  redelegated  under  24 
CFR  part  1  includes,  but  is  not  Umited 
to  the  authority  to  ad  as  the 
"responsible  £)epartment  offidal"  in 
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obtaining  compliance  reports  from 
recipients  under  24  CFR  1.6(b);  being 
permitted  access  to  sources  of 
information  by  recipients  pursuant  to  24 
CFR  1.6(c};  conducting  periodic 
compliance  reviews  pursuant  to  24  CFR 
1.7(a);  and  conducting  investigations 
pursuant  to  24  CFR  1.7(c). 

Authority:  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.Q  3535(d)). 

Dated:  February  26, 1998. 
Eva  M.  Plaza. 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  98-6190  Filed  3-10-98;  8:45  am] 

MLLMQ  OOOC  4210-2»4I 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DodWt  No.  FR-4346-O-03] 

R«d6l«gatlon  of  Authortty;  Waiver  of 
Diractivas 

AGBCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity,  HUD. 

ACnON:  Notice  of  redelegation  of 

authority. 

SUMMARY:  In  this  notice,  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportiinity  redelegates  to  the  General 
Deputy  Assistant  Secretary  for  FHEO 
and  to  FHEO  HUB  Directors  in  the  field 
the  authority  to  waive  directives  and 
handbook  provisions  pertaining  to  fair 
housing  and  equal  opportunity  in 
Department  programs. 
EFFBTnVE  date:  February  26. 1998. 
FOn  FURTHER  INFORMATKM  CONTACT: 
Dianne  Taylor.  Office  of  FHEO. 
Department  of  Housing  and  Urban 
Development.  Room  5100,  451  7th 
Street,  SW,  Washington.  DC  20410. 
telephone  numbers  (202)  708-4252,  ext. 
140.  (This  is  not  a  toll-free  number.) 
This  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPt-EMENTARY  INFORMATION:  The 
purpose  of  this  redelegation  is  to 
provide  the  General  Deputy  Assistant 
Secretary  for  FHEO  and  FHEO  HUB 
Directors  in  the  field  the  authority  to 
waive  directives,  including  handbook 
provisions,  pertaining  to  fair  housing 
and  equal  opportunity  in  Department 
programs,  in  the  geographic  area  for 
which  the  official  is  responsible.  This 
redelegation  does  not  supersede  the 
Department's  Statement  of  Policy 
published  on  April  22, 1991.  at  56  FR 
16337.  entitled  "Waiver  of  Regulations 
and  Directive  Issued  by  HUD." 


Department  directives  mandated  by 
statute,  executive  order,  or  regulation, 
and  those  related  to  civil  rights 
compliance  and  enforcement  are  not 
within  this  redelegation.  The  Secretary 
is  the  ultimate  repository  of  the 
authority  both  to  issue  and  to  waive  the 
regulations  of  the  E)epartment.  Typically 
the  authority  to  issue  regulations  is 
delegated  to  an  Assistant  Secretary  or 
official  of  equivalent  rank.  Under 
Section  7(q)  of  the  Department  of 
Housing  and  Urban  Development  Act. 
42  U.S.C.  3535(q).  the  Secretary  may  not 
delegate  the  authority  to  waive  a 
regulation  below  the  Assistant  Secretary 
rank.  This  prohibition  even  includes 
individuals  who  have  been  delegated 
authority  concurrent  with  the  Assistant 
Secretary.  Under  circimistances 
prescribed  in  the  policy  statement,  the 
General  Counsel  must  concur  on 
proposed  waivers  of  regulations  subject 
to  Section  7(q)  of  the  HUD  Act. 

Under  HUD's  policy  statement  on 
waiver  of  regulations  and  directives. 
Directive  means  a  Handbook  (including 
a  change  or  supplement),  notice,  interim 
notice,  special  directive,  and  any  other 
issuance  that  the  Department  may 
classify  as  a  directive.  Handbook  means 
a  directive  that  communicates 
information  of  a  permanent  nature 
(including  clarification  of  poUcies. 
instructions,  guidance,  procedures, 
forms,  and  reports)  for  HUD  staff  or 
program  participants.  Its  permanent 
nature  distinguishes  a  Handbook  from 
other  temporary  HUD  directives  such  as 
notices. 

Accordingly,  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity 
redelegates  as  follows: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  retains 
and  redelegates.  to  the  General  Deputy 
Assistant  Secretary  for  FHEO  and  to 
each  FHEO  HUB  Director  in  the  field, 
the  authority  to  waive  Department 
directives,  including  handbook 
provisions,  concerning  fair  housing  and 
equal  opportunity  in  Department 
programs,  for  the  geographic  area  for 
which  the  official  is  responsible.  Each 
waiver  granted  shall  be  in  writing, 
specify  the  grounds  for  the  waiver,  and 
shall  be  transmitted  in  writing  to  the 
Assistant  Secretary  for  FHEO. 

Authority:  Sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  (42  U.S.C. 
3535(d)). 


UMI 


Dated:  February  26. 1998. 
Eva  M.  Plaza, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  98-6191  Filed  3-10-98;  8:45  am) 
BILUNG  CODE  4210-1S-M 


DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  Wlkilfa  Sarvica 

Notica  of  Racaipt  of  Application  for 
Endangarad  SpBClaa  Parmit 

The  following  appUcants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq.y. 

Applicant:  Christopher  Niles  Keman, 
Fairchild  Research  Center,  Miami, 
Florida  PRT-839840. 

The  applicant  requests  authorization 
to  remove  and  reduce  to  possession 
seeds  and  tissue  samples  of  the 
endangered  tiny  polygala.  Polygala 
smallii,  from  Federal  properties  in 
Miami  for  the  purpose  of  enhancement 
of  survival  of  me  species. 

Applicant:  Gregory  T.  Hagan, 
Tallahassee,  Florida  PRT-839491. 

The  appUcant  requests  authorization 
to  take  (capture,  band,  translocate,  and 
harass  during  surveys  and  installation  of 
cavity  restrictors)  the  red-cockaded 
woodpecker,  Picoides  borealis, 
throughout  the  species  range  in  Georgia 
and  Florida,  for  die  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  Assistant  Regional 
Director,  Ecological  Services,  Fish  and 
Wildlife  Service.  Southeast  Region, 
Atlanta.  Georgia  PRT-697819. 

The  applicant  requests  renewal  of 
existing  authorization  to  take,  or  remove 
and  reduce  to  possession,  wildlife  and 
plant  species  listed  as  threatened  or 
endangered  in  50  CFR  Parts  17.11  and 
17.12.  from  throughout  these  species' 
ranges  in  North  Carolina,  South 
Carolina.  Georgia,  Florida,  Alabama. 
Mississippi,  Tennessee,  Kentucky, 
Arkansas.  Louisiana,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands.  Activities 
authorized  under  this  permit  are  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
Regional  Permit  Biologist.  U.S.  Fish  and 
Wildlife  Service.  1875  Century 
Boulevard,  Suite  200.  Atlanta.  Georgia 
30345.  All  data  and  comments  must  be 
received  by  April  10. 1998. 

Documents  and  other  information 
submitted  with  this  application  are 
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available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildhfe  Service.  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Dated:  March  3, 1998. 
ludjrJoBM, 

Acting  Regional  Director. 

(PR  Doc  9&-6200  Filed  3-10-98;  8:45  am] 

BUXMQ  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(UT-«1 2-06-0777-62] 

Notice  of  the  Utah  Resource  Advisory 
Council  Meeting 

SUMMARY;  A  meeting  of  the  Utah 
Resource  Advisory  Council  (RAC)  will 
be  held  April  3-4, 1998.  On  April  3,  the 
RAC  vrill  discuss  the  recreational  fee 
issue.  Day-long  presentations  and  panel 
discussions  focusing  on  fee  program 
history,  airrent  status,  and  hiture 
direction  are  planned.  Meeting 
participants  and  presenters  will  include 
representatives  from  the  BLM,  other 
federal  agencies.  Northern  Arizona 
University,  state  government,  and 
interest  groups.  The  meeting  is  being 
held  at  the  Holiday  Inn,  838  Westwood 
Blvd..  Price,  Utah.  It  will  begin  at  10:00 
and  conclude  at  5:00  with  a  public 
comment  period  scheduled  from  5:00- 
5:30, 

On  April  4,  the  Coimcil  will  focus  on 
the  Off-Road- Vehicle  travel  plan  for  the 
San  Rafael  Swell.  The  RAC  will 
participate  in  a  field  tour  of  the  west 
side  of  the  San  Rafael  Swell  within  the 
Sids  Mountain  area.  They  will  be 
departing  from  the  HoUday  Inn  at  7:00 
a.m.  and  concluding  the  tour  at 
approximately  2:30  p.m. 

Resource  Advisory  Council  meetings 
are  open  to  the  public;  however, 
transportation,  meals,  and  overnight 
accommodations  are  the  responsibility 
of  the  participating  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  interested  in  attending  the 
meeting  or  vdshing  to  address  the 
Council  during  the  public  comment 
period,  should  contact  Sherry  Foot  at 
the  Bureau  of  Land  Management,  Utah 
State  Office,  324  South  State  Street,  Salt 
Lake  City,  Utah,  84111  or  by  calling 
(801)  539-4195  or  (801)  539-4021. 


Dated:  March  3, 1998. 
G.  William  Lamb, 

State  Director. 

[FR  Doc.  98-6198  Filed  3-10-58;  8:45  am) 

nUJNQ  CODE  43ie-DO-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  Na  337-TA-400] 

Certain  Telephonic  Digital  Added  Main 
Line  Systems,  Components  Therefor, 
and  Products  Containing  Same;  Notice 
of  Commission  Determination  Not  to 
Review  an  Initial  Determination 
Terminattng  the  Investigation  on  The 
Baais  of  a  Settiement  Agreement 

AQBICY:  U.S.  International  Trade 

Commission. 

ACTKM:  Notice. 

SUMMARY;  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
(Order  No.  23)  in  the  above-captioned 
investigation  terminating  the 
investigation  on  the  basis  of  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT;  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Conunission,  telephone  202-205-3104. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  Hearing-impaired 
persons  are  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPP1.BMB4TARY  INFORMATION:  This 
investigation  was  instituted  on  August 
20,  1997,  based  on  a  complaint  by 
Raychem  Corp.  of  Menlo  Park, 
Cahfomia.  62  F.R.  44290.  The 
respondents  named  in  the  investigation 
are  EQ  Telecom,  Ltd,  of  Petah  Tikva, 
Israel  and  ECI  Telecom,  Inc.  of 
Altamonte  Springs,  Florida 
(collectively,  EQ).  Raychem's  complaint 
alleged  that  ECI  was  importing  and 
selling  within  the  United  States 
telephonic  digital  main  line  systems 
which  infringed  claims  1-7  of  U.S. 
Letters  Patent  5,459,729,  claims  1,  3-11, 
and  14-16  of  U.S.  Letters  Patent 
5,459,730,  and  claims  1-5  and  7-11  of 
U.S.  Letters  Patent  5,473,613.  The 
patents  are  held  by  Raychem. 

On  January  30, 1998,  complainant  and 
respondents  to  the  investigation  filed  a 
joint  motion  to  terminate  the 
investigation  as  to  all  issues  based  upon 
a  settlement  agreement.  The  presiding 


ALJ  issued  an  ID  granting  the  joint 
motion  on  February  10,  1998.  He  stated 
that  termination  based  on  settlement  is 
generally  in  the  public  interest  and 
found  no  indication  that  termination  of 
this  investigation  would  have  an 
adverse  impact  on  the  pubfic  interest. 
Nopetitions  for  review  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and 
Commission  rule  210.42, 19  CFR  210.42. 

Copies  of  the  public  version  of  the 
ALJ's  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation,  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000. 

By  order  of  the  Commission. 

Issued:  March  5, 1998. 
DsDiia  R.  Keelmlce. 
Secretary. 
[FR  Doc.  98-6228  Filed  3-10-98;  8:45  am) 

■NAMQCOOC  T9»-t»-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Dodiet  Na  97-15] 

CecU  E.  Oakes,  Jr.,  M.D.:  Grant  of 
Restricted  Registration 

On  February  25,  1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Cedl  E.  Oakes,  Jr., 
M.D.,  (Respondent)  of  Fort  Benning, 
Georgia  and  Fairfield,  California, 
notifying  him  of  an  opportimity  to  show 
cause  as  to  why  DEJi  should  not  deny 
his  applications  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f),  for 
reason  that  such  registration  would  be 
inconsistent  with  the  pubhc  interest. 

By  letter  dated  April  1, 1997, 
Respondent,  proceeding  pro  se,  filed  a 
request  for  a  hearing  and  following 
prehearing  procedures,  a  hearing  was 
held  in  San  Francisco,  California  on 
August  20, 1997,  before  Administrative 
Law  Judge  Gail  A.  Randall.  At  the 
hearing,  the  Government  called 
witnesses  to  testify  and  introduced 
dociunentary  evidence.  Respondent 
testified  on  his  own  behalf.  After  the 
hearing,  both  sides  submitted  proposed 
findings  of  fact,  conclusions  of  law  and 
argument.  On  December  15, 1997,  Judge 
Randall  issued  her  Recommended 
Rulings,  Findings  of  Fact,  Conclusions 
of  Law,  and  Decision,  recommending 
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that  Respondent  be  granted  a  DEA 
Certificate  of  Registration  subject  to 
several  conditions.  On  January  2, 1998, 
Government  counsel  filed  Exceptions  to 
the  Conclusion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge,  and  on  January  20, 1998,  Judge 
Randall  transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  except  as 
specifically  noted  below,  the 
Recommended  Rulings,  Findings  of 
Fact,  Conclusions  of  Law,  and  Decision 
of  the  Administrative  Law  Judge.  His 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Acting  Deputy  Administrator 
finds  that  according  to  Respondent,  he 
first  obtained  a  DEA  Certificate  of 
Registration  in  the  late  1960's.  At  some 
point,  he  became  licensed  to  practice 
medicine  in  the  state  of  Ohio  and  on 
December  29, 1987,  was  issued  DEA 
Certificate  of  Registration  AO9640168, 
for  a  Columbus,  Ohio  address  bearing  an 
expiration  date  of  December  31, 1990. 
Respondent  was  not  subsequently 
issued  any  other  Certificates  of 
Registration  by  DEA. 

Sometime  in  1994,  DEA  was 
contacted  by  a  credentials  coordinator 
with  the  Department  of  the  Army, 
regarding  the  status  of  Respondent's 
DEA  Certificate  of  Registration.  The 
credentials  coordinator  forwarded  a 
copy  of  Respondent's  credentials  file  to 
DEA.  Upon  reviewing  the  file,  it  became 
apparent  that  on  three  separate 
occasions.  Respondent  altered  the  last 
DEA  Certificate  of  Registration  issued  to 
him.  First,  Respondent  changed  the  date 
of  issuance  to  December  29, 1988,  with 
an  expiration  date  of  December  31, 
1991.  Then  Respondent  altered  the 
issuance  date  to  read  December  29, 
1990,  and  the  expiration  date  to  read 
December  31, 1993.  Finally,  Respondent 
altered  the  date  of  issuance  to  December 
29, 1993,  with  an  expiration  date  of 
December  31, 1996.  On  this  last  altered 
certificate.  Respondent  also  changed  the 
address  to  a  location  in  Tulsa, 
Oklahoma. 

Further  investigation  revealed  that  at 
various  times  between  1991  and  1994, 
Respondent  worked  at  two  different 
army  hospitals  in  Georgia.  Documents 
supplied  by  the  hospitals  show  that 
between  January  1993  and  January  1994, 
Respondent  prescribed  controlled 


substances  to  patients  at  one  of  the 
hospitals,  and  between  June  16, 1994 
and  August  15, 1994,  Respondent 
dispensed  controlled  substances  to 
patients  at  the  other  hospital. 
Respondent  did  not  possess  a  valid  DEA 
Certificate  of  Registration  during  these 
time  periods. 

During  the  course  of  the  investigation, 
DEA  discovered  that  Respondent 
worked  for  an  employment  agency  for 
doctors  that  perform  locum  tenens 
work.  DEA  advised  the  agency  that 
Respondent  was  not  registered  with 
DEA  to  handle  controlled  substances. 
Subsequently,  on  August  12, 1994,  the 
employment  agency  sent  a  letter  to 
Respondent  asking  for  "a  statement 
attesting  to  the  fact  that  you  currently 
possess  a  current  DEA  registration  and 
the  current  expiration  date." 
Respondent  replied,  "I  have  a  current 
DEA  registration.  The  expiration  date  is 
1996." 

Respondent  then  contacted  DEA  to 
arrange  a  meeting.  When  confronted 
with  the  altered  Certificates  of 
Registration,  Respondent  admitted  that 
he  knew  that  they  were  altered. 
Respondent  was  advised  that  he  was  not 
registered  with  DEA  and  therefore  not 
authorized  to  handle  controlled 
substances.  Respondent  was  provided 
with  an  application  for  a  new 
registration. 

DEA  was  advised  by  officials  at 
Respondent's  then-employer  at  Fort 
Benning  that  Respondent  was  a 
competent  physician;  that  he  was  good 
at  his  job;  and  that  they  would  continue 
employing  Respondent.  As  a  result,  the 
DEA  Atlanta  office  decided  to  register 
Respondent  pursuant  to  a  Memorandum 
of  Agreement  that  would  place  certain 
restrictions  on  his  DEA  registration, 
including  that  he  would  abide  by  all 
laws  and  regulations  relating  to 
controlled  substances;  that  he  would 
admit  that  ha  handled  controlled 
substances  knowing  that  he  did  not 
have  a  current  DEA  registration;  and 
that  he  would  be  restricted  to  the 
institutional  use  of  his  DEA  registration 
at  the  hospital  at  Fort  Benning.  The 
terms  of  the  agreement  were  to  remain 
in  effect  for  three  years. 

Respondent  signed  the  Memorandum 
of  Agreement  on  November  4,  1995.  The 
agreement  was  forwarded  to  the  DEA 
Atlanta  office  by  letter  dated  November 
4,  1995,  in  which  Respondent  also 
requested  that  he  be  allowed  to  transfer 
his  restricted  registration  from  Fort 
Benning,  Georgia  to  California.  There  is 
no  evidence  in  the  record  regarding 
DEA's  response  to  this  request,  however 
the  DEA  Atlanta  Diversion  Group 
Supervisor  signed  the  agreement  on 
behalf  of  DEA  on  November  15,  1995. 


In  the  midst  of  the  Memorandum  of 
Agreement  being  negotiated  and 
executed.  Respondent  applied  for  a 
CaUfomia  medical  license  on  August  17, 
1995.  Thereafter,  Respondent  was 
issued  a  California  medical  license, 
however  Respondent  was  subsequently 
cited  and  fined  by  the  Medical  Board  of 
California  for  falsely  representing  his 
date  of  birth  in  both  his  application 
materials  and  to  a  medical  board 
investigator. 

On  Jime  14, 1996,  Respondent 
submitted  an  application  for  a  DEA 
Certificate  of  Registration  at  an  address 
in  California.  Regarding  this 
application.  Respondent  was  not  offered 
the  opportunity  to  become  registered 
subject  to  a  Memorandum  of  Agreement, 
similar  to  the  one  executed  by  the  DEA 
Atlanta  office  in  1995. 

Respondent  testified  at  the  hearing  in 
this  matter  that  at  the  time  he  altered  his 
DEA  Certificate  of  Registration,  he  was 
contending  with  the  financial  and 
emotional  burdens  that  accompanied 
his  son's  diagnosis  wiih  Attention 
Deficit  Disorder  (ADD).  His  son 
attempted  suicide  on  three  occasions,  he 
was  in  the  process  of  divorcing  his  vdfe, 
and  he  had  to  file  for  bankruptcy. 
Respondent  testified  that,  "in  no  way 
am  I  using  (his  son's  problems)  as  an 
excuse  for  bad  behavior  or  to  try  to 
rationalize  it  away  xmduly  as  being 
justified.  But  I  also  know  within  myself 
at  least  that  this  would  never  have 
happened  if  there  hadn't  been 
accimiulating,  seemingly  never-ending 
pressures,  stresses  and  all  the  impact 
that  it  had  on  me  during  those  years." 

Respondent  asserted  mat  his  son's 
problems  are  now  imder  control,  and  he 
"can't  think  of  any  circumstance  in 
which  those  actions  would  ever  be 
repeated."  Respondent  testified  that  he 
had  received  counseling  himself. 
Respondent  recognized  that  there  is  no 
way  that  he  can  ever  prove  totally  that 
his  actions  will  not  be  repeated  without 
having  the  opportunity  to  demonstrate 
that  he  can  be  trusted. 

Respondent  is  currently  employed  at 
a  cUnic  in  California  that  only  treats 
patients  with  ADD.  Respondent  testified 
that  there  are  only  five  specific 
controlled  substances  prescribed  in  the 
treatment  of  ADD  at  the  clinic  where  he 
works,  and  no  drugs  are  dispensed. 
Respondent  further  testified  that  he 
intends  to  only  practice  at  this  clinic. 
During  the  course  of  the  hearing, 
Respondent  indicated  that  he  no  longer 
wishes  to  be  registered  at  the  Georgia 
location  listed  on  his  September  1, 1994 
application. 

The  Founder  and  President  of  the 
Haight  Ashbury  Free  Clinics,  hic. 
submitted  a  letter  on  Respondent's 
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behalf  indicating  that  he  had  known  and 
worked  with  Respondent  for  25  years. 
He  stated  that  Respondent  "has  high 
medical  standards  ami  a  strong  code  of 
ethics.  He  has  never  abused  dnigs 
personally  or  over-inescribed  controlled 
substances  with  his  patients  *  *  *.  I 
give  him  the  highest  recommendation." 

As  a  preliminary  matter,  Judge 
Randall  tSoncluded  that  Respondent  has 
indicated  that  he  no  longer  wishes  to  be 
registered  with  DEA  in  Georgia. 
Accordingly,  she  recommended  that 
Respondent  be  granted  permission  to 
withdraw  his  September  1, 1994 
application  pursuant  to  21  CFR  1301.16. 
Ixie  Acting  Deputy  Administrator  agrees 
with  Judge  Randall  that  Respondent 
^ould  be  allowed  to  withdi-aw  his 
application.  However,  Respondent  still 
wishes  to  be  registered  wiUi  IKA  to 
handle  controlled  substances  in 
CaUfomia. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recoinmendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  rec(»tl  under 
Federal  or  State  laws  relating  to  the 
manufecture,  distritnition,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to  controlled 
substances. 

(5)  Such  other  conduct  which  may  threaten 
the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied. 
See  Henry  J.  Schwarz,  Jr.,  M.D..  Docket 
No.  88-42,  54  FR  16-422  (1989). 

Regarding  factor  one,  it  is  undisputed 
that  the  Medical  Board  of  CaUfomia 
cited  and  fined  Respondent  for  falsely 
representing  his  date  of  birth  both  in  his 
application  materials  for  a  California 
medical  license  and  to  a  Medical  Board 
investigator.  However,  there  is  no 
evidence  in  the  record  that 
Respondent's  ability  to  practice 
medicine  and  handle  controlled 
substances  has  been  restricted  in  any 
way  by  the  Medical  Board. 

Factors  two  and  four.  Respondent's 
experience  in  dispensing  controlled 


substances  and  his  compUance  with 
laws  relating  to  controlled  substances, 
are  both  relevant  in  determining 
whether  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest.  The  Acting  Deputy 
Administrator  finds  that  there  is  no 
question  that  Respondent  has  not  been 
registered  with  DEA  to  handle 
controlled  substances  since  December 
31, 1990,  yet  he  continued  to  use  his 
expired  I^A  registration  to  prescribe 
and  diqwnse  those  substances  in 
violation  of  21  U.S.C.  841(a)(1)  and 
843(aM2). 

As  to  factor  three,  there  is  no  evidence 
that  Respondent  has  any  convictions 
relating  to  the  handling  of  controlled 
substances. 

Regarding  factor  five.  Respondent's 
alteration  of  his  DEA  Certificate  of 
Registration  cm  three  separate  occasions 
and  the  misrepresentation  of  his  date  of 
birth  on  his  application  for  a  California 
medical  Ucense  raise  serious  concerns 
regarding  Respondent's  trustworthiness. 
As  Judge  Randall  found,  "these  acts 
would  justify  denial  of  ^e  Respondent's 
application  for  registration,  for  it  calls 
into  question  the  Respondent's  truth 
and  veracity,  two  traits  the  DEA  must 
rely  upon  in  its  relationship  with 
registrants." 

Judge  Randall  concluded  that  the 
Government  has  presented  a  prima  fade 
case  for  the  denial  of  Respondent's 
application  based  upon  the  falsification 
of  his  DEA  Certificate  of  Registration, 
his  handling  of  controlled  substances 
without  proper  authorization  and  his 
misrepresentations  of  his  date  of  birth  to 
the  Medical  Board  of  California. 
However,  Judge  Randall  foimd  it 
significant  that  even  after  knowing 
about  Respondent's  alterations  of  his 
DEA  Certificate  of  Registration,  DEA 
entered  into  a  Memorandum  of 
Agreement  with  Respondent  concerning 
his  application  for  registration  in 
Georgia.  Judge  Randall  further  found  "it 
inconsistent  that  the  DEA  has  since 
refused  to  offer  a  similar  Memorandum 
for  the  Respondent's  California 
practice,"  particularly  since 
Respondent's  handling  of  controlled 
substances  in  his  practice  in  California 
would  be  more  limited  than  what  was 
proposed  in  Georgia.  Judge  Randall  also 
found  significant  Respondent's 
expressions  of  remorse  and  his 
acceptance  of  responsibility  for  his 
serious  mistakes,  as  well  as,  the  letter 
from  the  Founder  and  President  of  the 
Height  Ashbury  Free  Clinics,  Inc.  who 
attested  to  Respondent's  high  medical 
and  ethical  standards. 

Judge  Randall  concluded  that  while 
Respondent's  acts  during  1991  to  1994 
warrant  concern,  the  "totality  of  the 


circumstances  would  justify  a  remedy 
less  severe  than  total  denial  of  the 
Respondent's  application."  Therefore, 
Judge  Randall  recommended  that  the 
"[glranting  of  a  restricted  registration, 
similar  to  the  registration  ofifered  the 
Respondent  in  the  1995  Memorandum, 
would  still  protect  the  public  interest." 
Judge  Randall  recommended  that  the^ 
following  conditions  be  placed  on 
Respondent's  registration: 

1.  For  a  period  of  three  years  from  the 
eSactive  date  of  the  Deputy  Administrator's 
final  order,  the  Respondent  provide  the  DEA 
San  Francisco  Field  Division,  infbnnation  of 
the  Respmdent's  change  of  employment,  if 
any,  thirty  days  priw  to  the  eSsctive  date  of 
the  actual  diange  of  employment 

2.  For  a  period  of  three  years  from  the 
effective  date  of  the  Deputy  Administrator's 
final  order,  the  Respondent  file  annually 
with  the  DEA  San  Francisco  Field  Division, 
evidence  of  his  current  CalifcKnia  medical 
license. 

3.  That  die  Respondent  abide  by  all 
Federal,  state  and  local  laws  and  regulations 
relating  to  the  registration  to  handle  and  the 
actual  handling  of  controlled  substances. 

The  Government  filed  exceptions  to 
Judge  Randall's  recommended  dedsicm. 
First,  the  Government  seems  to  suggest 
that  it  is  inconsistent  for  the 
Administrative  Law  Judge  to  find  that 
the  Government  has  presented  a  prima 
facie  case  for  the  denial  of  the 
application,  yet  recommend  that 
Respondent  be  granted  a  restricted 
registration.  The  Acting  Deputy 
Administrator  finds  that  by  definition, 
prima  facie  case  means  "such  as  will 
prevail  until  contradicted  and  overcome 
by  other  evidence."  Black's  Law 
Dictionary  (6th  ed.  1990).  Here,  the 
Government  has  established  that 
groimds  exist  to  deny  Respondent's 
application  for  registration  given  his 
alterations  of  his  Certificate  of 
Registration,  his  handling  of  controlled 
substances  without  proper 
authorization,  and  his 
misrepresentations  to  the  Medical  Board 
of  California.  However,  the  Acting 
Deputy  Administrator  concludes  that 
the  evidence  in  favor  of  denial  of 
Respondent's  application  is  overcome 
by  the  fact  that  he  was  not  offered  a 
Memorandum  of  Agreement  similar  to 
that  offered  in  1995,  his  expressions  of 
remorse  and  acceptance  of 
responsibility  for  his  actions,  and  the 
letter  of  support  submitted  on  his 
behalf.  Therefore,  the  Acting  Deputy 
Administrator  does  not  find  that  Judge 
Randall's  finding  and  recommendation 
are  inconsistent. 

Second,  the  Government  argues  that 
Judge  Randall's  recommended  action  is 
a  departure  from  prior  agency  practice 
and  policy.  The  Govenunent  dtes 
several  cases  where  the  appUcant/ 
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registrant  "engaged  in  conduct  which 
was  untruthful  and  lacking  in 
trustworthiness  and  integrity."  and  DEA 
"found  that  revocation  was  the 
appropriate  sanction."  However,  the 
Acting  Deputy  Administrator  finds  that 
those  cases  can  be  distinguished  from 
the  facts  and  circumstances  of  this  case. 
In  those  cases  the  registrant/applicant 
either  continued  to  deny  any 
wrongdoing  or  presented  no  evidence  in 
mitigation.  See  Maxicare  Pharmacy,  61 
FR  27368;  Stanley  Karpo.  D.P.M.,  61  FR 
13.876  (1996);  Albert  L  Pulliam,  M.D. 
60  FR  54.513  (1995);  Richard  D.  Close. 
M.D.,  53  FR  43.947  (1988).  The 
Government  also  cited  Aira 
Laboratories.  Inc.  v.  DEA.  54  F.3d  450 
(7th  Cir.  1995).  for  the  proposition  that 
"past  performance  is  the  best  predictor 
of  future  performance."  The  Acting 
Deputy  Administrator  finds  that  this 
case  can  also  be  distinguished  from  the 
present  case,  since  the  registration  of  a 
distributor  was  revoked  based  upon  a 
long  history  of  non-compliance  with 
controlled  substance  laws  and 
regulations. 

Next,  the  Government  asserts  that  the 
1995  Memorandum  of  Agreement 
entered  into  by  the  DEA  Atlanta  office 
was  limited  to  a  very  restrictive  set  of 
circumstances  and  has  no  effect  on  the 
DEA  Sacramento  office's  decision  to 
seek  an  order  proposing  denial  of 
Respondent's  application  for 
registration  in  California.  The 
Government  contends  that  the  Atlanta 
Memorandum  of  Agreement  limited 
Respondent  to  practice  at  a  certain  army 
hospital  and  did  not  extend  to  any  other 
employment  by  Respondent. 
Additionally,  Government  counsel 
argues  that  it  "is  aware  of  no  policy  or 
regulation  which  would  require  any 
DEA  Field  Division  to  accept  or  offer  the 
same  terms  of  registration  as  might  have 

been  offered  from  another  DEA  office 

•  •  •  •• 

The  Acting  Deputy  Administrator 
disagrees  with  the  Government's 
suggestion  that  Respondent's  access  to 
controlled  substances  in  Atlanta  would 
have  been  more  restricted  than  his 
access  at  his  current  place  of 
employment  in  California.  In  Atlanta,  he 
would  have  been  working  at  only  one 
army  hospital,  but  he  would  have  been 
working  in  the  emergency  room  with 
access  to  a  wide  variety  of  controlled 
substances.  In  addition,  his  handling  of 
controlled  substances  would  not  have 
been  limited  to  prescribing  only.  At  his 
present  employment  in  California. 
Respondent  has  testified  that  he  will 
only  prescribe  five  specific  controlled 
substances  in  his  treatment  of  ADD 
patients. 


The  Acting  Deputy  Administrator  also 
disagrees  with  the  Government's 
suggestion  that  it  was  improper  for 
Judge  Randall  to  find  that  it  was 
inconsistent  for  the  DEA  Sacramento 
office  not  to  offer  Respondent  the  same 
restricted  registration  as  was  offered  by 
the  DEA  Atlanta  office  in  1995.  The 
Acting  Deputy  Administrator  finds  that 
the  only  difference  in  the  facts 
surrounding  Atlanta's  decision  to  give 
Respondent  a  restricted  registration  and 
Sacramento's  proposed  denial'of  his 
application  is  that  Respondent 
misrepresented  his  date  of  birth  to  the 
Medical  Board  of  California.  While  this 
misrepresentation  is  troublesome,  it 
does  not  warrant  the  denial  of 
Respondent's  application  in  light  of  his 
expressions  of  remorse  and  acceptance 
of  responsibility  for  his  actions. 
Therefore,  the  Acting  Deputy 
Administrator  finds  it  reasonable  to 
register  Respondent  in  California  subject 
to  certain  terms  and  conditions. 

Finally,  the  Government  argues  in  its 
exceptions  that  the  conditions  to  be 
placed  on  Respondent's  registration 
proposed  by  Judge  Randall  are  of  no 
benefit,  since  they  are  either  already 
provided  for  in  the  regulations  relating 
to  the  handling  of  controlled  substances 
or  they  would  merely  provide  DEA  with 
advance  notice  of  something  that  it 
would  ultimately  learn  from  the  state. 
However,  the  Government  did  not  offer 
any  alternative  restrictions. 

The  Acting  Deputy  Administrator 
agrees  with  the  Government  that  the 
proposed  conditions  recommended  by 
Judge  Randall  are  of  limited  benefit. 
Serious  questions  remain  regarding 
Respondent's  trustworthiness.  But  as 
Respondent  testified,  he  will  never  be 
able  to  totally  assure  DEA  that  he  can  be 
trusted  to  responsibly  handle  controlled 
substances  unless  he  is  given  an 
opportunity  to  prove  himself  with  a 
restricted  registration.  Therefore,  the 
Acting  Deputy  Administrator  agrees 
with  Judge  Randall's  recommendation 
to  grant  Respondent  a  restricted 
registration.  Such  a  resolution  will 
provide  Respondent  with  the 
opportunity  to  demonstrate  that  he  can 
responsibly  handle  controlled 
substances,  while  at  the  same  time 
protect  the  public  health  and  safety,  by 
providing  a  mechanism  for  rapid 
detection  of  any  improper  activity.  See 
Michael  J.  Septer,  D.O.,  61  FR  53762 
(1996);  Steven  M.  Gardner,  M.D.  51  FR 
12576  (1986).  However,  the  Acting 
Deputy  Administrator  concludes  that 
the  terms  and  conditions  of 
Respondent's  registration  recommended 
by  Judge  Randall  must  be  modified  as 
follows: 
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1.  By  the  effective  date  of  this  final  order. 
Respondent  shall  notify  the  Resident  Agent 
in  Charge  of  the  DEA  Sacramento  Resident 
Office,  or  his  designee,  of  his  place  of 
employment  at  that  time.  Thereafter,  for  three 
years  from  the  dale  of  issuance  of  the  DEA 
Certificate  of  Registration,  Respondent  shall 
immediately  notify  the  Resident  Agent  in 
Charge  of  the  DEA  Sacramento  Resident 
Office^  or  his  designee,  of  any  changes  in  his 
employment. 

2.  For  three  years  from  the  date  of  issuance 
of  the  DEA  Certificate  of  Registration, 
Respondent's  controlled  substance  handling 
authority  shall  be  limited  to  the  writing  of 
prescriptions  only  for  the  five  specific  drugs 
identified  by  Respondent  to  be  needed  in  his 
treatment  of  Attention  Deficit  Disorder 
patients:  Ritalin,  Dexedrine,  Adderall, 
Desoxyn,  all  of  which  are  Schedule  II 
controlled  substances,  and  Cylert,  a  Schedule 
IV  controlled  substance. 

3.  For  three  years  from  the  date  of  issuance 
of  the  DEA  Certificate  of  Registration, 
Respondent  shall  maintain  a  log  of  all 
prescriptions  that  he  issues.  At  a  minimum, 
the  log  shall  indicate  the  date  that  the 
prescription  was  written,  the  name  of  the 
patient  for  whom  it  was  written,  and  the 
name  and  dosage  of  the  controlled  substance 
prescribed.  Upon  request  of  the  Resident 
Agent  in  Charge  of  the  Sacramento  Resident 
Office,  or  his  designee.  Respondent  shall 
submit  or  otherwise  make  available  his 
prescription  log  for  inspection. 

4.  For  three  years  from  the  date  of  issuance 
of  the  DEA  Certificate  of  Registration, 
Respondent  shall  consent  to  periodic 
inspections  by  DEA  personnel  based  on  a 
Notice  of  Inspection  rather  than  an 
Administrative  Inspection  Warrant. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  29  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  dated 
September  1, 1994,  submitted  by  Cecil 
E.  Oakes,  Jr.,  M.D.,  be,  and  it  hereby  is, 
withdrawn.  The  Acting  Deputy 
Administrator  further  orders  that  the 
application  dated  June  14, 1996, 
submitted  by  Cecil  E.  Oakes.  Jr..  M.D.. 
be,  and  it  hereby  is.  granted  in 
Schedules  n  nonnarcotic  and  IV  subject 
to  the  above  described  restrictions.  This 
order  is  effective  April  10, 1998. 

Dated:  March  4, 1998. 
Donnie  R.  Marshall, 

Acting  Deputy  Administrator. 

[FR  Doc.  98-6158  Filed  3-10-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

F.C.S.C.  Meeting  Notice  No.  6-98 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
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(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 
DATE  AND  TIME:  Monday,  March  30, 
1998, 10:30  a.m. 

SUBJECT  MATTER:  Hearings  on  the  Record 
on  Objections  to  Proposed  Decisions  on 
claims  against  Albania,  as- follows: 

1.  Claim  No.  ALB-064  Fajzi  Domni 

2.  Claim  No.  ALB-078  Uazaraq  Gfligu 

3.  Claim  No.  ALB-080  Ethel  Constas 

4.  Claim  Nos.  ALB-099  Peter  Panajoti. 
et  al..  ALB-130.  ALB-131,  ALB-132. 
ALB-167 

5.  Claim  No.  ALB-268  Philip  Stephens, 
etal. 

STATUS:  Open. 

Matters  not  disposed  of  in  this 
meeting  will  be  carried  over  to  the  next 
scheduled  meeting.  All  meetings  are 
held  at  the  Foreign  claims  Settlement 
Commissicm.  600  E  Street.  N.W., 
Washington.  DC  Requests  for 
information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission.  600  E  Street,  NW.,  Room 
6002,  Wa^iington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  Mardi  6, 1998. 
JadMiH.Lock. 
Administrative  Officer. 
(FR  Doc  98-6375  Filed  3-9-98;  12.15  jHn) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notioe  (M-03in 

NASA  Advtoory  Council,  Uta  and 
McrogravHy  Sciancea  and 
Applicationa  Advisoiy  Convnttlaa, 
NASA-NIH  Advisory  Subcommmaa  on 
Behavioral  and  Blomadical  Raaaarch; 
Maanng 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coxmdl,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee,  NASA-NIH  Advisoiy 
Subcommittee  cm  Behavioral  and 
Biomedical  Research. 


DATES:  Thursday,  April  2, 1998,  7:30 
a.m.  to  5:00  pjn.;  and  Friday,  April  3, 
1998,  7:30  a.m.  to  11:30  a.m. 
ADDRESSES:  White  Oak  Plantation  (The 
Howard  Oilman  Foundation),  Yulee,  FL 
32097. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Dr.  Joan  Vemikos,  Code  UL,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-2530. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  "Hie 
agenda  for  the  meeting  is  as  follows: 

•  Protein  Crystallography 

•  Biology  Pillars  Update 

•  NASA-NIH  Collaborations 

•  STS-95  Activities 

•  Neurovestibular  NSCORT 

•  Neurolab 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  Much  4, 1988. 

MattBcw  ML  CraocMt 

Advisory  Committee  hfonagement  Officer. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc  98-6226  Filed  3-10-98;  8:45  am] 
■NXMB  OOOC  7S1S-n-« 


NUCLEAR  REGULATORY 


AQancy  Infonnatfon  CoHactlon 
Acllviliai.  Submlaaion  forOMB 
ftaviewj  confMMfii  Ratfueat 

AQBUCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC)^ 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  commmt. 


t:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35).  The  NRC  hweby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  C^B  ccmtrol 
number. 

1.  Type  of  submission,  new.  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Fwins  540.  540A,  541, 
541A,  542,  and  542A,  Uniform  Low- 
Level  Radioactive  Waste  Manifest  forms 

3.  The  form  number  if  applicable: 
NRC  Forms  540.  540A.  541.  541A.  542. 
and  542A. 


4.  How  often  the  collection  is 
required:  Forms  are  used  by  shippers 
whenever  radioactive  waste  is  wipped. 
Quarterly  reporting  or  less  frequent  is 
made  to  NRC  depending  on  specific 
license  conditions. 

5.  Who  will  be  required  or  asked  to 
report:  All  NRC  Ucensed  low-level 
waste  facilities.  All  generators, 
collectors,  and  processors  of  low-level 
waste  intended  for  dis{)osal  at  a  low- 
level  waste  facility  must  complete  the 
appropriate  forms. 

6.  An  estimate  of  the  number  of 
responses: 

NRC  Form  540:  8.000 
NRC  Form  541:  8.000 
NRC  Form  542:  600 

7.  The  estimated  number  of  annual 
respondents: 

NRC  Form  540:  2.500 
NRC  Form  541:  2,500 
NRC  Form  542:  22 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request: 

NRC  Form  540:  9,380  hours  (1.17- 
hours  per  response) 

NRC  Fcmn  541:  43,463  hours  (5.43 
ho\irs  DOT  response)  «. 

NRC  Form  542:  260  hours  (0.43  hours 
per  response) 

9.  Ail  indication  of  whether  Section 
3507(d).  Pub.  L  104-13  applies:  Not  , 
applicable. 

10.  Abstract:  NRC  Forms  540.  541, 
and  542.  together  with  their 
continuation  pages,  designated  by  the 
"A"  suffix,  provide  a  set  of  standardized 
forms  to  meet  Department  of 
Transp<Htation  (DOT).  NRC.  and  State 
requirements.  The  forms  were 
developed  by  NRC  at  the  request  of  low- 
level  waste  indiistry  groups.  The  forms 
provide  uniformity  and  efficiency  in  the 
collection  of  information  contaixusd  in 
manifests  which  are  required  to  control 
transfers  of  low-level  radioactive  waste 
intended  for  disposal  at  a  land  disposal 
facility.  NRC  Form  540  contains 
information  needed  to  satisfy  DOT 
shipping  papw  requirements  in  49  CFR 
Part  172  and  the  waste  tracking 
requirements  of  NRC  in  10  CFR  Part  20. 
NRC  Form  541  contains  information 
needed  by  disposal  site  facilities  to 
safely  dispose  of  low-level  waste  and      ' 
informaticm  to  meet  NRC  and  State 
requirements  regulating  these  activities. 
NRC  Form  542.  completed  by  waste 
collectors  or  processes,  contains 
information  which  facilitates  tracking 
the  identity  of  the  waste  generator.  That 
tracking  becomes  man  complicated 
when  the  waste  forms,  dimensions,  (a 
packagings  are  changed  by  the  waste 
processor.  Each  container  of  waste 
shipped  from  a  waste  processor  may 
contain  waste  from  several  difiierent 
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generators.  The  information  provided  on 
NRC  Form  542  permits  the  States  and 
Compacts  to  know  the  original 
generators  of  low-level  waste,  as 
authorized  by  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985,  so  they  can  ensure  that 
waste  is  disposed  of  in  the  appropriate 
Compact. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  April 
10, 1998: 

Martin  Offutt,  Office  of  Information 
and  Regulatory  Affairs  (3150-0164, 
-0165,  -0166),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  March  1998. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  98-6213  Filed  3-10-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No«.  50-424  and  50-425] 

Souttwm  Nuclear  Operating  Company, 
Inc.,  et  al.  (Vogtie  Electric  Generating 
Plant,  Units  1  and  2);  Exemption 

I 

Southern  Nuclear  Operating 
Company,  Inc.,  et  al.  (the  licensee)  is  the 
holder  of  Facility  Operating  License 
Nos.  NPF-68  and  NPF-81,  for  the 
Vogtie  Electric  Generating  Plant  (VEGP), 
Units  1  and  2,  respectively.  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  VEGP  facility  consists  of  two 
pressurized-water  reactors  located  at  the 
licensee's  site  in  Burke  County,  Georgia. 

n 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.71, 


"Maintenance  of  records,  making  of 
reports,"  paragraph  (e)(4)  states,  in  part, 
that  "Subsequent  revisions  [to  the  Final 
Safety  Analysis  Report  (FSAR)]  must  be 
filed  annually  or  6  months  after  each 
refueling  outage  provided  that  the 
interval  between  successive  updates  [to 
the  FSAR]  does  not  exceed  24  months." 
The  VEGP,  Units  1  and  2,  share  a 
common  FSAR;  therefore,  this  rule 
requires  the  licensee  to  update  the  same 
document  within  6  months  after  a 
refueling  outage  for  either  unit.  By  letter 
dated  January  23, 1998,  the  licensee 
requested  an  exemption  from  the 
requirements  of  10  CFR  50.71(e)(4). 

UI 

Section  50.12(a)  of  10  CFR,  "Specific 
exemptions,"  states  that: 

The  Commission  may,  upon  application  by 
any  interested  person,  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are  (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
and  safety,  aad  are  consistent  with  the 
common  defense  and  security.  (2)  The 
Commission  will  not  consider  granting  an 
exemption  unless  special  circumstances  are 
present. 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  "Application  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. .  .  ."  As 
noted  in  the  staffs  supporting  Safety 
Evaluation,  the  licensee's  proposed 
schedule  for  FSAR  updates  will  ensure 
that  the  VEGP  FSAR  vdll  be  maintained 
current  within  24  months  of  the  last 
revision  and  the  interval  for  submission 
of  the  10  CFR  50.59  design  change 
report  wiW  not  exceed  24  months.  The 
proposed  schedule  fits  within  the  24- 
month  duration  specified  by  10  CFR 
50.71(e)(4).  Literal  application  of  10 
CFR  50.71(e)(4)  would  require  the 
licensee  to  update  the  same  document 
within  6  months  after  a  refueling  outage 
for  either  unit;  a  more  burdensome 
requirement  than  intended. 
Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  The  Commission  has 
further  determined  that,  pursuant  to  10 
CFR  50tl2,  the  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  hereby 
grants  the  licensee  an  exemption  from 
the  requirements  of  10  CFR  50.71(e)(4) 
to  submit  updates  to  the  VEGP  FSAR 
within  6  months  of  the  VEGP  Unit  2 
refueling  outage.  The  licensee  will  be 


required  to  submit  updates  to  theVEGP 
FSAR  vsrithin  6  months  after  the  Unit  2 
refueling  dfutage.  With  the  current 
length  of  fuel  cycles,  FSAR  updates 
would  be  submitted  every  18  months, 
but  not  to  exceed  24  months  from  the 
last  submittal. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (63  FR  10248). 

This  exemption  is  efiiective  upon 
issuance. 


UMI 


For  the  Nuclear  Regulatory  Commission. 
Dated  at  Rockville,  Maryland,  this  5th  day 
of  March  1998. 

Samuel  J.  CoUint, 

Director,  Office  cf  Nuclear  Reactor 

Regulation. 

(FR  Doc.  98-6214  Filed  3-10-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commlttse  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  gsth 
meeting  on  March  23-25, 1998,  Room 
T-2B3, 11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Monday,  March  23. 1998— 8:30  A.M. 
until  6:00  P.M. 

Tuesday,  March  24,  1998— 8:30  A. M. 
until  6:00  P.M.. 

Wednesday,  March  25, 1998 — 8:30 
A.M.  until  4:00  P.M. 

A.  Meeting  with  Commissioner 
McGaffigan — ^The  Committee  wrill  meet 
with  the  Commissioner  to  discuss  items 
of  mutual  interest. 

B.  Nuclear  Waste  Related  Research — 
The  Committee  vdll  review  various 
aspects  of  waste-related  research 
underway  or  plaimed  in  preparation  for 
sending  a  report  to  the  Commission. 
Participants  may  include 
representatives  of  the  NRC  staff,  the 
nuclear  industry,  and  possibly 
individuals  representing  foreign 
programs. 

C.  Decommissioning  Guidance — The 
Committee  will  review  proposed 
guidance  for  implementing  the  recent 
final  rule  on  radiological  criteria  for 
license  termination.  Guidance  to  be 
reviewed  will  include  documents  on: 
surveys,  dose  modeling,  restricted 
release  criteria,  and  ALARA  (as  low  as 
is  reasonably  achievable)  criteria. 
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Participation  by  the  NRC  staff  and 
industry  is  anticipated. 

D.  Risk-Informed,  Performance-Based 
Regulation — ^The  Committee  will  review 
recent  agency  initiatives  on  risk- 
informed,  perfonnance-based 
Tlation. 
Meeting  with  NRC's  Director, 
Division  of  Waste  Management  Office 
of  Nuclear  Material  Safety  and 
Safeguards— The  Committee  will  meet 
with  the  Director  to  discuss  recent 
developments  within  the  division  such 
as  developments  at  the  Yucca  Mountain 
project,  rules  and  guidance  under 
development,  available  resources,  and 
other  items  of  mutual  interest. 

F.  Preparation  of  ACNW  Reports— 
The  Committee  will  discuss  planned 
reports,  including  risk-informed, 
performance-based  regulation,  waste 
related  research,  regulatory  guides 
dealing  with  decommissioning,  and 
other  topics  discussed  during  this  and 
previous  meetings  as  the  need  arises. 

G.  Committee  Activities/Future 
Agenda — ^The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
membws. 

H.  Miscellaneous — The  Committee 
will  discuss  miscellaneous  matters 
related  to  the  conduct  of  Committee 
activities  and  organizational  activities 
and  complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  was 
published  in  the  Federal  Register  on 
September  2, 1997  (62  FR  46382).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for 
taking  pictures  may  be  obtained  by 
contacting  the  Chief,  Nuclear  Waste 
Branch,  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 


ACNW  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Major  as  to  their  particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
oi)portunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief,  Nuclear  Waste  Branch 
(telephone  301/41S-7366).  between  8:00 
A.M.  and  5:00  P.M.  EST. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  March  6, 1998. 
Andrew  L.  Batw, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  98-6286  Filed  3-10-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Appllcatione  and 
Amendments  to  Facility  Operating 
Licenses  involving  No  Significant 
Hazards  Considerations 

I.  Backgronnd 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  firom  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  February  13, 
1998,  through  February  27,  1998.  The 
last  biweekly  notice  was  published  on 
February  25, 1998  (63  FR  9589). 


Notice  of  Consideration  of  issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Signifif:ant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  firom  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  {wriod. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  Involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Conunission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
EWrectives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  pubUcation 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
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Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  10,  1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  and  at  the  local  pubUc 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Xhe  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  i>etitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  thQ 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiiUy  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 


Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Non timely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  vnll  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2.  Will  County,  Illinois 

Date  of  amendment  request:  January 
14, 1998,  which  superseded  the 
September  3, 1997,  submittal. 

Description  <rf amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  to 
reduce  the  allowable  Unit  1  Reactor 
Coolant  System  Dose  Equivalent  lodine- 
131  from  0.35  microCuries/gram  to  0.05 
microCuries/gram  thru  the  end  of  Unit 
1,  Cycle  7. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Generic  Letter  95-05.  "Voltage-Based 
Repair  Criteria  For  Westinghouse  Steam 
Generator  Tubes  Affected  By  Outside 
Diameter  Stress  Corrosion  Cracking,"  allows 
lowering  of  the  RCS  [Reactor  Coolant  System] 
DE-131  [Dose  Equivalent  Iodine-131]  activity 
as  a  means  for  accepting  higher  projected 
leak  rates  if  justification  for  equivalent  1-131 
below  0.35  microCuries/gram  is  provided. 
Four  methods  for  determining  the  impact  of 
a  release  of  activity  to  the  public  were 
reviewed  to  provide  this  justification.  These 
four  methods  are  as  follows: 
Method  1:  NRG  NUREG  0800,  Standard 

Review  Plan  (SRP)  Methodology 
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Method  2:  Methodology  descnbed  in  a  report 
by  J.P.  Adams  and  CL  Atwood.  "The 
Io(tiiie  Spike  Release  Rate  During  a  Steam 
Generator  Tube  Rupture,"  Nuclear 
Technology,  Vol.  94,  p.  361  (1991)  using 
Braidwood  Station  reactor  trip  data. 

Method  3:  Methodology  descrilwd  in  a  report 
by  J.P.  Adams  and  QL  Atwood,  "The 
Iodine  Spike  Release  Rate  During  a  Steam 
Generator  Tube  Rupture,"  Nuclear 
Technology,  Vol.  94,  p.  361  (1991)  using 
nonnalized  industry  nactar  trip  (kta. 

Method  4:  Methodology  described  in  a  draft 
EPRI  Repwt  TR-103680,  Revision  1. 
November  1995,  "Empirical  Study  of 
Iodine  Spiking  in  PWR  Plants". 

The  efiect  of  reducing  the  RCS  DB 1-131 
activity  limit  on  the  amount  of  activity 
released  to  the  environment  remains 
unchanged  when  the  maximum  site 
allowable  primary-to-secondary  leak  rate  is 
proportionately  increased  and  the  iodine 
release  rate  spike  factor  is  assumed  to  be  500 
in  accordance  with  the  SRP.  With  an  RCS  DE 
1-131  activity  limit  of  1.0  microQiries/gram, 
the  maximum  site  allowable  leakage  limit 
was  calculated,  in  accordance  with  the  NRG 
SRP  methodology,  to  be  6.64  ^m  at  room 
temperature  and  pressure.  CranTfi]  has 
evaluated  the  reduction  of  the  RCS  DE 1-131 
activity  to  0.05  microCuries/gram  along  with 
the  increase  of  the  allowable  leakage  to  132.8 
gpm  at  rocnn  temperature  and  pressure  and 
has  concluded: 
— assuming  a  spike  factor  of  500,  the 

maximum  activity  released  is  not  changed, 

and 
— the  o£bite  dose,  including  the  iodine 

spiking  factor,  will  be  less  than  the  10  CFR 

100  limits. 

Based  on  the  NRG  SRP  methodology  for 
dose  assessments  and  assuming  the  iodine 
spike  factor  of  500  is  applicable  at  the  new 
0.05  microGuries/gram  RCS  DE  1-131  activity 
limit,  the  Control  Room  dose,  the  Low 
Population  Zone  dose,  and  the  dose  at  the 
Exclusion  Area  Boundary  continue  to  satisfy 
the  appropriately  small  fraction  of  the  10 
CFR  100  dose  limits. 

An  evaluation  of  the  Control  Room  dose, 
attributed  to  an  MSLB  accident  concurrent 
with  steam  generator  primary-to-secondary 
leakage  at  the  maximum  site  allowable  limit, 
was  performed  in  support  of  a  license 
amendment  request  for  application  of  a  1.0 
volt  Interim  Plugging  Criteria.  This 
evaluation  concluded  that  the  activity 
released  to  the  environment  during  an  eight 
(8)  hour  time  period  from  an  MSLB  accident 
(812  Curies  for  a  Pre-accident  iodine  spike 
and  888  Curies  for  an  accident-initiated 
iodine  spike)  is  bounded  by  the  activity 
released  to  the  environment  from  the  Loss  of 
Coolant  design  basis  accident  (1290  Curies). 
Therefore,  the  Control  Room  dose,  due  to  the 
MSLB  accident  scenario,  is  bounded  by  the 
existing  Loss  of  Coolant  Accident  (LCX1\) 
analysis.  The  maximum  site  allowable 
primary-to-secondary  leakage  is  limited  by 
the  offsite  dose  at  the  Exclusion  Area 
Boundary  due  to  an  accident-initiated  spike. 

The  report  by  J.P.  Adams  and  CL.  Atwood, 
"The  Iodine  Spike  Release  Rate  During  a 
Steam  Generator  Tube  Rupture,"  Nuclear 
Technology,  Vol.  94,  p.  361  (1991), 
concluded  that  the  NRG  SRP  methodology. 


which  specifies  a  release  rate  spike  factor  of 
500  for  iodine  activity  from  the  fuel  rod  to 
the  RCS.  is  conservative  when  the  RCS  jyE  I- 
131  concentration  is  greater  than  0.3 
microCuries/gram.  In  order  to  evaluate 
whether  a  release  rate  spike  factor  of  500  is 
conservative  below  0.3  microCuries/gram, 
actual  operating  data  from  the  previous 
reactor  trips  of  Braidwood  Units  1  and  2, 
with  and  without  fuel  defects,  were  reviewed 
and  analyzed  using  the  methodology 
presented  in  Section  II.C  of  the  Adams  and 
Atwood  report  (Method  2).  The  same  five 
data  screening  criteria  described  in  the 
Adams  and  Atwood  report  were  applied  to 
the  Braidwood  data  to  ensure  consistency 
and  validity  when  comparing  the  Braidwood 
results  to  the  data  in  the  Adams  and  Atwood 
report  Of  the  reactor  trip  events  at 
Braidwood  Units  1  and  2.  seventeea  (17)  met 
the  five  data  screening  criteria. 

Seven  (7)  of  the  seventara  (17)  Braidwood 
trips  occurred  during  cycles  with  no  fuel 
defscts.  In  all  seven  of  these  instances,  the 
calculated  spike  factor  was  much  less  than 
the  spike  factor  of  500  assumed  in  the  NRG 
SRP  methodology.  Braidwood  Unit  1  Cycle  7 
is  currently  operating  with  no  fuel  defects 
and  an  RCS  IX 1-131  activity  of 
approximately  3E-4  microCuries/gram.  The 
seven  previous  trips  with  no  fuel  defects  had 
steady-state  iodine  values  that  are  reasonably 
dose  to  the  current  (^>erating  conditions.  It 
is  therefore  reasonable  to  conclude  that, 
assuming  continued  operation  with  little  to 
no  fuel  defects,  the  calculated  spike  factors 
from  these  events  would  reflect  an  actual 
event  for  Unit  1  Cycle  7,  i.e.  the  spike  factor 
will  be  less  than  500. 

Since  some  of  the  Braidwood  spike  factors 
were  greater  than  500  when  the  RCS  DE  I- 
131  activity  prior  to  the  accident  was  less 
than  0.3  microCuries/gram,  ComEd  examined 
the  conservatisms  in  the  current  release  rate 
calculation.  The  primary  reason  for  the  high 
spiking  factors  contained  in  the  Adams  and 
Atwood  report  (up  to  12,000),  is  not  because 
the  absolute  post-trip  release  rate  is  high 
(foctor  nimierator),  but  rather  because  the 
steady-state  release  rate  (factor  denominator) 
is  low.  The  Braidwood  specific  data  resulted 
in  six  (6)  events  with  a  calculated  release  rate 
spike  factor  greater  than  500.  It  is  not 
expected  based  upon  the  Unit  1  Cycle  7  fuel 
conditions  that  a  spiking  factor  greater  than 
500  would  occur.  The  revised  RCS  DE  1-131 
activity  limit  will  also  ensure  that  the 
operating  cycle  will  not  continue  if 
significant  fuel  defects  develop. 

In  order  to  evaluate  the  Braidwood  specific 
data  against  the  NRC  SRP  methodology,  the 
release  rate  for  a  steady-state  RCS  DE  1-131 
activity  of  1.0  microCuries/gram  was 
calculated.  Using  the  Braidwood  specific 
data,  the  pre-trip  steady-state  release  rate  is 
27.5  Ci/hr.  Using  a  release  rate  spike  factor 
of  500  for  the  accident-initiated  spike,  the 
post-trip  maximum  release  rate  would  be 
13,733  Cyhr  (SRP  Methodology).  The  highest 
post-trip  iodine  release  rate  from  the 
Braidwood  trip  data,  Event  15,  was  1335  Ci/ 
hr,  it  is  important  to  remember  that  this 
number  is  determined  by  conservatively 
increasing  the  post-trip  RCS  DE  1-131 
activity  by  a  factor  of  three  (3),  in  accordance 
with  the  Adams  and  Atwood  report. 


The  purpose  of  this  amandmem  request  is 
to  reduce  the  TS  [Technical  Spedficationl 
RCS  DE  1-131  limit  by  a  factor  of  twenty  as 
compared  to  the  original  TS  RCS  DE  1-131 
limit  of  1.0  microCuries/gram.  By  decreasing 
the  TS  RCS  DE  1-131  activity  by  a  factor  of 
twenty  the  maximum  iodine  release  rate  is 
686.7  Ci/hr.  (13,733  Ci/hr  divided  by  20). 
Two  (2)  of  the  seventeen  (17)  Braidwood  data 
points  exceed  this  value.  Both  occurred 
during  cycles  with  fuel  defects.  Braidwood 
Unit  1  is  currently  operating  with  no  fuel 
defects.  Fifteen  (15)  of  the  168  data  points  in 
the  Adams  and  Atwood  repent  exceed  686.7 
Q/hr.  For  the  combined  dat^iase  of  185  data 
poinu,  of  which  17  exceeded  686.7  Ci/hr, 
only  two  of  these  seventeen  (17)  data  points 
had  a  pre-trip  RCS  DE  1-131  activity  below 
0.05  microCuries/gram.  The  95%  oonfidenca 
prediction  for  the  oombiiied  data  sets 
bounded  one  (1)  of  these  two  (2)  data  points. 
This  data  indicates  that  the  possibility  for  a 
post-trip  iodine  fuel  release  rate  to  exceed 
686.7  Ci/hr,  when  the  pre-trip  RCS  DB  1-131 
concentration  is  at  or  below  0.05 
microCuries/gram,  is  small.  The 
conservatisms  mentioned  in  the  follo«tring 
sections  will  reduce  the  possibility  of 
exceeding  a  small  fraction  of  the  10  CFR  100 
limits  should  a  fiiel  release  greater  than  686.7 
Ci/hr  occur. 

If  the  Braidwood  data  were  plotted  with 
the  Adams  and  Atwood  data,  the  conclusions 
of  the  Adams  and  Atwood  report  would  not 
be  compromised.  Where  the  Braidwood  data 
contains  spike  bctors  greater  than  500,  the 
RCS  DE  1-131  concentrations  are  below  0.05 
microCuries/gram.  Since  the  Braidwood  data 
includes  very  few  data  points  near  0.05 
microCuries/gram  (the  requested  new  TS 
limit),  it  is  appropriate  to  use  the  Braidwood 
database  combined  with  the  Adams  and 
Atwood  database  near  0.05  microCuries/gram 
to  determine  if  a  spike  fector  of  500  is 
appropriate.  The  combined  databases  contain 
seventy-nine  (79)  data  points  with  a  Pre-Trip 
RCS  DE  1-131  activity  between  0.01 
microCuries/gram  and  0.10  microCuries/ 
gram.  Sixty-two  (62)  of  these  seventy-nine 
(79)  data  points  (78%)  have  spike  factors  less 
than  500.  Using  the  entire  Braidwood 
database  combined  with  the  Adams  and 
Atwood  database,  141  of  the  185  data  points 
(76%)  have  an  iodine  spike  fector  less  than 
500.  Therefore,  it  is  reasonable  to  assume  that 
a  spike  factor  of  500  would  not  be  exceeded 
for  a  majority  of  the  events  if  an  MSLB 
accident  were  to  occur  while  the  RCS  DE  1- 
131  activity  is  at  or  below  0.05  microCuries/ 
gram.  The  highest  spike  factor  seen  in  the 
Adams  and  Atwood  report  near  a  Pre-Trip 
RCS  DE  1-131  acUvity  of  0.05  microCuries/ 
gram  was  773  (at  0.05  microCuries/gram). 
The  corresponding  release  rate  for  this  event 
was  368  Ci/hr  which  is  less  than  the 
calculated  Braidwood  maximum  release  rate 
of  686.7  Ci/hr. 

The  predominant  factors  in  calculating  the 
ofbite  dose  are  the  post-trip  iodine  release 
rate  from  the  fuel  and  the  flowrate  at  which 
the  activity  is  being  released  to  the 
environment,  not  whether  the  spike  factor  is 
greater  than  or  less  than  500.  The  post-trip 
DE  1-131  release  rate  will  determine  the  level 
of  activity  in  the  RCS  that  will  be  released. 
The  flowrate  will  determine  at  what  rate  this 
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activity  is  released  to  the  environment. 
Method  3,  which  used  an  approach  in  the 
Adams  and  Atwood  report,  concluded  that, 
at  a  95%  confidence  of  a  85  percentile,  the 
f)Ost-trip  iodine  release  rate  was  bounded  by 
0.608  Ci/hr-MWe.  For  Braidwood  Station, 
which  has  a  MWe  rating  of  1175,  the  post- 
trip  iodine  release  rate,  at  a  95%  confidence 
of  a  85  percentile,  should  not  exceed  714  Ci/ 
hr.  Two  (2)  of  the  seventeen  (17)  reactor  trips 
firom  Braidwood  exceeded  714  Ci/hr.  These 
two  (2)  reactor  trips  had  post-trip  iodine 
release  rates  of  1335  Ci/hr  (spike  factor  of 
3471)  and  802  Ci/hr  (spike  factor  of  1483). 
Both  occurred  during  cycles  with  fuel 
defects.  Braidwood  Unit  1  is  currently 
operating  with  no  fuel  defects. 

In  the  fourth  method,  the  results  from  a 
Draft  Electric  Power  Research  Institute  (EPRI) 
Report  TR-103680,  Rev.  1,  November  1995, 
"Empirical  Study  of  Iodine  Spiking  In  PWR 
Power  Plants"  were  applied.  The  objective  of 
the  EPRI  study  was  to  quantify  the  iodine 
spiking  in  a  postulated  Main  Steam  Line 
Break/Steam  Generator  Tube  Rupture 
(MSLB/SGTR)  accident  sequences.  In  the 
EPRI  report,  an  iodine  spike  factor  between 
40  and  150  was  determined  to  match  data 
from  existing  plant  trips.  The  maximiun 
iodine  spike  ^ctor  value  of  150  was  applied 
to  a  steady-state  equilibrium  RCS  DE  1-131 
activity  of  0.33  microCuries/gram.  The 
resulting  two-hour  average  iodine 
concentration  for  a  postulated  MSLB/SGTR 
accident  sequence  was  determined  to  be  3.1 
microCuries/gram.  Since  the  EPRI  report  is 
based  on  industry  data  and  the  EPRI  method 
predicted  a  post-accident  iodine  activity, 
which  is  a  small  fraction  of  the  activity 
predicted  by  the  NRC  SRP  methodology,  it 
can  be  expected  that,  for  the  proposed  0.05 
microCuries/gram  limit  under  an  MSLB/ 
SGTR  accident  sequence,  the  pwst-accident 
iodine  activity  would  typically  be  a  small 
fraction  of  the  RCS  DE  1-131  activity 
predicted  by  the  NRC  SRP  methodology.  For 
Braidwood,  using  the  SRP  methodology  with 
an  RCS  DE  1-131  activity  of  1.0  microCuries/ 
gram  and  a  spike  factor  of  500,  the  Post-Trip 
RCS  activity  two  hours  after  the  event  would 
be  near  38  microCuries/gram.  At  an  RCS  DE 
1-131  activity  of  0.05  microCuries/gram.  it 
would  require  a  spike  foctor  of  nearly  10,000 
to  obtain  a  Post-Trip  RCS  DE  1-131  activity 
near  38  microCuries/gram.  With  a  Post-Trip 
RCSl)E  1-131  activity  of  38  microCuries/ 
gram,  an  increase  in  the  allowable  leak  rate 
could  impact  the  10  CFR  100  limits.  To 
accommodate  for  an  increase  in  the  allowable 
leak  rate  by  a  factor  of  twenty,  the  resultant 
activity  would  need  to  be  below  1.9 
microCuries/gram.  Two  (2)  of  the  seventeen 
(17)  post-trip  data  points  from  Braidwood 
exceeded  1.9  microCuries/gram.  Both 
occurred  during  cycles  with  fuel  defects. 
Braidwood  Unit  1  is  currently  operating  with 
no  fuel  defects.  The  conservatisms 
mentioned  below  will  reduce  the  possibility 
of  exceeding  a  small  fraction  of  the  10  CFR 
100  limits  should  the  post-trip  iodine  exceed 
1.9  microCuries/gram. 

Based  on  evaluations  by  the  four  methods 
above,  Braidwood  can  conclude  that  the 
current  methodology  (Method  1)  used  to 
predict  iodine  spiking  is  conservative. 
Although  dose  projections  indicate  with 


confidence  that  the  iodine  spiking  factor 
limit  will  be  net,  the  conservatisms  in  the 
offsite  dose  calculation  and  current 
Braidwood  Unit  1  operating  conditions  listed 
below,  provide  added  assurance  that  the  10 
CFR  100  limits,  General  Design  Criteria 
(GDC)  19  criteria,  and  the  requirements  of 
NRC  Generic  Letter  95-05  will  be  satisfied  if 
the  iodine  spike  factor  exceeds  500  or  the 
post-trip  fuel  release  rate  exceeds  686.7  Ci/ 
hr. 

As  further  assurance  that  the  10  CFR  100 
and  GDC  19  limits  are  not  exceeded,  several 
conservatisms  are  inherent  to  the  offsite  dose 
calculation.  These  conservatisms  include,  but 
are  not  limited  to: 

1.  The  meteorological  data  used  is  at  the 
fifth  percentile.  It  is  expected  that  the  actual 
dispersion  of  the  iodine  would  result  in  less 
exposure  at  the  site  boundary  than  the  30 
Rem  limit  of  10  CFR  100. 

2.  Iodine  partitioning  is  not  accounted  for 
in  the  faulted  SG.  With  the  high  pH  of  the 
secondary  water,  some  partitioning  is 
exjjected  to  occur.  An  iodine  partition  factor 
of  0.1  is  more  realistic  (per  Table  15.1-3  of 
Reference  8  [the  Braidwood  Updated  Final 
Safety  Analysis  Report])  than  the  1.0  valued 
(no  partitioning)  used  in  the  o^ite  dose 
calculation,  lliis  reduces  calculated  dose  by 
90%. 

3.  The  activity  in  the  RCS  is  not  expected 
to  increase  instantaneously  with  the  spike  in 
iodine  released  from  the  defective  fuel. 

4.  The  results  from  the  Braidwood  tube 
pull  data  indicate  that  the  projected  Interim 
Plugging  Criteria  leak  rate  is  conservative. 

In  addition,  the  current  Braidwood  Unit  1 
operating  conditions  provide  defense  in 
depth  and  provide  further  assurance  that  the 
10  CFR  100  and  GDC  19  limits  will  not  be 
exceeded: 

1.  Braidwood  Unit  1  is  currently  operating 
with  a  debris  resistant  fuel  design  which  is 
less  likely  to  develop  fuel  defects. 

2.  As  evidenced  by  industry  data,  if  debris 
related  fuel  failures  are  going  to  occur  they 
are  most  likely  to  be  occur  early  in  the  cycle. 
Braidwood  Unit  1  has  operated 
approximately  6  months  into  its  current  cycle 
and  has  seen  no  signs  of  fuel  defects. 
Therefore,  fuel  failure  prior  to  completion  of 
the  current  cycle  is  not  likely. 

3.  The  RCS  DE  1-131  activity  is  likely  to 
be  less  than  the  TS  limit.  With  the  current 
Braidwood  Unit  1  RCS  DE  1-131  activity  near 
3E— 4  microCuries/gram  with  no  fuel  defects, 
the  spike  factor  is  expected  to  be 
considerably  smaller  than  the  500  value. 

4.  It  is  unlikely,  for  the  short  time  period 
this  amendment  is  being  requested 
(remainder  of  Cycle  7),  that  an  accident- 
initiated  iodine  spike  for  Braidwood  Unit  1 
would  be  greater  than  the  NRC  SRP  assumed 
value. 

5.  Primary -to-secondary  leakage  is  likely  to 
be  less  than  the  TS  limit  (150  gpd)  in  each 
of  the  four  SGs  prior  to  the  event.  Currently, 
minimal  primary-to-secondary  leakage  (less 
than  5  gpd)  exists  at  Braidwood  Unit  1. 

These  proposed  changes  do  not  result  in  a 
significant  increase  in  the  consequences  of  an 
accident  previously  analyzed. 

The  RCS  DE  1-131  activity  limit  is  not 
considered  as  a  precursor  to  any  accident. 
Therefore,  this  proposed  change  does  not 


result  in  a  significant  increase  in  the 
probability  of  an  accident  previously 
emalyzed. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  changes  proposed  in  this  amendment 
request  conservatively  reduce  the  Unit  1  RCS 
DE  1-131  activity  limit  at  which  action  needs 
to  be  taken.  The  changes  do  not  directly 
afiect  plant  operation.  These  changes  will  not 
result  in  the  installation  of  any  new 
equipment  or  systems  or  the  modification  of 
any  existing  equipment  or  systems.  No  new 
operating  procedures,  conditions  or 
configurations  will  be  created  by  this 
proposed  amendment 

Accordingly,  this  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safiety. 

NRC  Generic  Letter  95-05  allows  lowering 
of  the  RCS  dose  equivalent  iodine  as  a  means 
for  accepting  higher  projected  leakage  rates 
provided  justification  for  the  RCS  DE  1-131 
activity  below  0.35  microCuries/gram  is 
provided.  Four  methods  for  determining  the 
fuel  rod  iodine  release  rates  and  spike  factors 
during  an  accident  were  reviewed.  Each  of 
these  methods  utilized  actual  industry  data, 
including  Braidwood  Units  1  and  2,  for  pre- 
and  post-reactor  trip  RCS  DE  1-131  activities. 
Each  of  the  methods  demonstrated  that  the 
actual  fuel  rod  iodine  release  rates  are  a  small 
fraction  of  the  release  rate  as  calculated  using 
the  NRC  SRP  methodology.  Although  these 
values  are  a  small  fraction  of  that  determined 
by  the  NRC  SRP  Method,  Braidwood  is  also 
requesting  an  increase  in  the  allowable 
primary-to-secondary  leak  rate  during  MSLB. 
By  decreasing  the  TS  RCS  DE  1-131  activity 
limit  by  a  factor  of  twenty  and  increasing  the 
allowable  leak  rate  by  a  factor  of  twenty,  the 
activity  released  to  the  public  would  be  equal 
to  or  less  than  the  activity  calculated  by  the 
SRP  method  for  each  of  the  seventeen  reactor 
trip  events  reviewed  at  Braidwood.  The 
predicted  end-of-cycle  7  leak  rate  is  122.3 
gpm  (Room  T/P  [temperature  and  pressure]). 
The  calculated  site  boundary  dose  due  to  this 
leakage  is  27.63  Rem.  This  dose  meets  the 
requirements  of  10  CFR  100  and  GDC  19.  All 
design  basis  and  off-site  dose  calculation 
assumptions  remain  satisfied.  This  proposed 
change  would  not  result  in  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wilmington  Public  Library, 
201  S.  Kankakee  Street,  Wihnington, 
Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  UUnois 
60603. 
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NBC  Project  Director.  Robert  A.  Capra. 

Commonwealth  Edison  Company. 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2,  Will  County,  Illinois 

Date  of  amendment  request: 
September  24, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Tedmiol  Specification  Surveillance 
Requirement  4.3.4.2  to  change  the 
frequency  of  turbine  throttle  and 
governor  valve  testing  from  monthly  to 
quarterly  and  incorporate  corresponding 
administrative  changes.  Bases  3/4.3.4 
will  be  changed  to  update  a  referenced 
vendor  document  and  incoiporBte 
corresponding  administrative  changes. 

Basts  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issw  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  propoted  rhwigw  do  not  involve  a 
significant  increaie  in  tbepcobaUlity  or 
consaqusDces  of  an  aoddont  previously 
evahiatad. 

The  Bases  change  is  a  refarence  update, 
which  is  administrative  in  nature.  Additional 
administrative  dwngse  necessitated  by  a 
Changs  in  the  pfweantatioB  of  the  suiveiUanoe 
lequtaemants  an  pto|iueed.  The  dbai^ss  an 
ooMistent  with  Ganaric  Letter  »3"05  and 
NURBG-1366.  This  chants  reduces  the 
frequency  of  testing  that  is  likely  to  cause 
transients  or  exoessive  wear  of  equipnant 
An  evaluation  of  these  rhangas  t'Hiratw  that 
tiiawwrill  be  a  bsaefit  to  plant  safety.  The 
evahiatkm,  documantad  in  NUREG-1366, 
considand  (1)  unavaihdiUity  of  safsty 
equ^nnent  due  to  testing,  (2)  initiattoo  at 
signfBcant  transients  due  to  testfaig.  (3) 
actuation  of  englaesrad  safisty  isatures  diat 
iinnecessaiily  cycle  safety  eipiipmaot,  (4) 
importance  to  safety  of  that  syrtam  or 
oomponent,  (5)  feilurs  rate  (rf  that  system  or 
component,  and  (6)  efiectiveness  of  the  test 
in  discovering  die  feilure. 

As  a  restth  of  the  decrease  in  the  testing 
frequencies,  the  risk  of  testing  causing  a 
transient  and  equipment  degradation  will  be 
decreased,  and  the  reliability  of  the 
equipment  will  not  be  significantly 
deaeased. 

The  initial  a»ditk>ns  and  methodologies 
used  in  die  wrrident  analyses  remain 
unchanged  The  (nopoeed  rKang—  do  not 
change  or  alter  the  des^  assumptions  for 
the  systems  or  components  used  to  mitigate 
the  consequences  of  an  accident  ThareiorB. 
accident  analjrsas  results  are  not  impacted. 
Appropriate  testing  will  continue  to  assure 
that  equiimiem  end  systems  will  be  craable 
of  pernxming  the  intended  function.  Ine 
frequency  of  testing  is  not  a  precursor  tot  any 
anuyied  acddents. 


Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  difinent  kind  of 
acddant  from  any  acddmt  previously 
evaluated. 

The  proposed  changes  modify  allowable 
intervals  between  tuibine  throttle  and 
govemcv  valve  surveillance  tests.  The 
proposed  changes  do  not  afEsct  the  design  or 
operation  of  any  system,  structure,  or 
component  in  the  plant  The  safety  functicms 
of  the  related  stnictuias,  systems,  w 
components  are  not  changed  in  any  manner, 
nor  is  the  reliability  of  any  structure,  system, 
or  ccunponent  reduced  by  the  revised 
surveillance  or  testing  requirements. 
Appropriate  testing  will  continue  to  assure 
that  the  system  is  capable  of  perfonning  its 
intended  function. 

The  changes  do  not  affect  the  manner  by 
which  the  fecillty  is  operated  and  do  not 
change  any  fecility  design  feature,  structure, 
system,  or  con^xment  No  new  or  difiiarent 
type  of  equipment  vrill  be  installed. 

The  turbine  valve  testing  surveillances  will 
be  rhangsd  to  account  far  a  frequmcy  change 
from  monthly  to  quarterly  for  the  throttle 
valves  and  for  the  gwetuui  valves. 

Since  there  is  no  change  to  the  facility  or 
c^Mnting  procedures,  and  the  safsty 
functions  and  reliability  of  structures, 
systems,  or  components  are  not  affected,  the 
proposed  changes  do  not  creste  the 
possibility  of  a  new  or  diSsrent  kind  of 
acddant  from  any  acddoit  previously 
evahiated. 

C  The  propoeed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety- 
All  of  the  iMopueeJ  Technical 
Spedficatioa^changss  are  oonpatible  widi 
plant  operating  experience  and  are  consistent 
with  die  gnidance  provided  in  Generk  Letter 
93-05  and  NUIBG-1366.  The  diangas 
reduce  the  frequency  of  tasting  that  increases 
the  risk  of  traaaiants  and  equ^ment 
degradation.  These  is  no  impact  on  safety 
limits  or  limiting  safety  systam  settii^i.  The 
Bases  change  is  a  vendor  reference  update, 
whidi  is  administrative  in  nature. 

Certain  rrioed  deeigns  can  be  such  that 
power  difhreuces  between  die  top  and 
bottom  of  the  core  aw  more  sensitive  to 
control  and  can  develop  divergent  xenon 
oecillationt  when  the  power  reduction  occurs 
during  the  middle  of  core  life.  Near  die  end 
of  core  life,  stabilizing  even  larger  difhrencas 
in  axial  power  distribution  becnnas  more  of 
a  problem  because  of  the  laigar  tempanmre 
coefficient,  lower  boron  concentratkm  and 
larger  difisrential  xenon  transient  In  the 
Safety  Bvaluaticn  Report  related  to  the 
Prairie  Island  Amenmnent  Numbers  86  and 
79  in  regard  to  the  discussion  above,  the  NRC 
wrote,  "Based  on  the  above,  the  staff  has 
concluded  that  the  mar^pn  of  safety  is 
reduced  when  the  plant  is  undergoing 
tuibine  valve  testing." 

Since  this  amendment  reduces  the  number 
of  tuibine  tests  while  still  maintaining 
acd^table  equipment  reliebility,  the 
proposed  changes  result  in  an  increase  in  the 
margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefne,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
simificant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District.  109  N.  Franklin.  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood.  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  Naticmal  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Detroit  Edison  Company,  Docket  No. 
50-16.  Enrico  Fermi  Atomic  Power 
Plant.  Unit  1.  hSonroe  County,  KBchigan 

Date  of  amendment  request: 
December  15, 1997  (Refarence  NRC-97- 
0115). 

Deeaiption  a^  amendment  request: 
The  proposed  ameodment  will  revise 
Uoenae  Condition  A  to  delete  refannoes 
to  letters  dated  May  17, 1985,  )uhf  23, 
1986,  September  15, 1986.  S^tember 
25, 1987,  September  15. 1988.  and 
December  22. 1988.  and  raplaoa  them 
with  the  Enrico  Fermi  Atomic  Power 
Plant.  Unit  1,  Safety  Analysis  Rqxnt 
(FlSAR)  as  the  liceosing  basis. 

Baeis  for  propoeed  no  significard 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licenaee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideratian  using  the  standards  in  10 
CFR  50.92(c).  The  licensee's  analysis  is 
presented  belovr: 

(1)  Ooestfte  proposed  change  s^gnf/ionnffy 
irkaeoss  the  probohi/ity  or  corHaniefwas  o/ 
an  accident  pnvioudy  evaluateaf 

No,  the  propoeed  submittal  of  the  PlSAR 
as  the  facility's  licensing  basis  document 
does  not  significantly  increase  the  probability 
of  an  accident  The  F1SAR  is  a  oompilatien 
of  previoudy  submitted  infoimatiao  and 
other  infannation  gathered  oo  the  condition 
<rf  the  facility.  Compilatioa  of  current 
information  and  inmodtioa  of  the  new  Fire 
Protection  and  Quauty  Assurance  Program 
lequiiemants  will  not  bwaeaee  dw 
probability  of  an  acddant  Theee  additional 
controls  would  redtice  the  pcotiebility  of  an 
event  The  propoeed  addition  of  a 
hypothetical  secondary  sodium  acddent 
soenarto  identifies  one  possible  previously 
unidentified  potential  csuse  of  a  primary 
sodium  release  and/or  liquid  ¥raste  tank 
release.  The  previous  submittal  atrimiH  the 
cause  of  the  primary  sodium  release  to  be  a 
fin  or  other  catastrophic  evefit  The  cause  of 
the  liquid  waste  tank  rupture  was  assumed 
to  be  an  earthquake.  Raoignition  of  a  cause 
being  the  reaction  of  secondary  sodium  (foes 
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not  significantly  increase  the  probability  of  a 
primary  sodium  release  or  liquid  waste 
release.  A  catastrophic  event  would  still  need 
to  occur  to  cause  the  postulated  scenario,  so 
there  is  no  discernible  increase  in  the 
probability  of  the  primary  sodium  or  liquid 
waste  accident  compared  to  the  existing 
licensing  basis.  For  the  reasons  discussed 
above,  substituting  the  FlSAR  as  the 
licensing  basis  for  Fermi  1  will  not 
significantly  increase  the  probability  of  an 
accident. 

The  proposed  submittal  of  the  FlSAR  as 
the  Fermi  1  licensing  basis  document  will 
have  no  impact  on  the  consequences  of  an 
accident.  Consolidating  current  information 
on  the  plant  and  previous  submittals  does 
not  change  the  amount  of  radioactivity  at  the 
facility  or  the  potential  magnitude  of  any 
release  during  an  accident.  Since  the 
potential  accident  source  terms  were  not 
updated  as  part  of  the  submittal,  the 
consequences  of  the  accidents  contained  in 
the  FlSAR  match  the  consequences  in  the 

Erevious  submittal.  Though  a  new  postulated 
ypothetical  accident  scenario  was  added, 
the  secondary  sodium  involved  in  that 
accident  is  not  radioactive,  per  previous 
submittals,  and  so  the  only  potential 
radiological  consequences  of  that  scenario 
occur  ifthe  primary  sodium  or  liquid  waste 
is  released  and  those  consequences  have 
already  been  reviewed  in  the  NRC  safety 
analysis  for  Amendment  No.  9  to  the  Fermi 
1  license.  Therefore,  the  adoption  of  the 
FlSAR  as  the  focility's  licensing  basis  will 
not  significantly  increase  the  consequences 
of  an  accident  at  Fermi  1. 

(2)  Will  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed? 

No,  establishment  of  the  FlSAR  as  the 
Fermi  1  licensing  basis  doomient  will  not 
create  a  new  type  of  accident.  The  FlSAR  is 
mainly  a  compilation  of  the  previous 
licensing  basis  documents,  information  on 
the  facility  condition  and  additional  controls. 
It  does  not  involve  operating  in  any  new  type 
of  mode  and  so  cannot  create  a  new  or 
diffierent  type  of  accident.  The  new 
hypothetical  secondary  sodium  accident 
contained  in  the  FlSAR  is  a  sodium  accident. 
One  of  the  existing  licensing  basis  accidents 
is  the  primary  sodium  accident  resulting  in 
release  of  the  primary  sodium  and  its 
activity.  The  hypothetical  secondary  sodium 
accident  as  analyzed  may  lead  to  the  release 
of  the  primary  sodium  or  liquid  waste  and  so 
it  is  a  potential  precursor  of  an  already 
identified  accident. 

(3)  Will  the  proposed  change  significantly 
reduce  the  margin  of  safety  at  the  facility? 

No,  adopting  the  new  FlSAR  as  the 
licensing  basis  document  for  Fermi  1  will  not 
decrease  the  margin  of  safety.  It  will  establish 
an  up-to-date  licencing  basis,  so  future 
changes  can  be  appropriately  evaluated 
against  an  updated  safety  analysis  report.  The 
FlSAR  better  describes  the  current  condition 
of  the  plant.  No  physical  changes  will  be 
implemented  based  on  the  submittal  of  the 
FlSAR.  Some  additional  administrative 
requirements  will  be  established  in  the  new 
Quality  Assurance  program  and  in  the  need 
to  keep  the  FlSAR  updated  biannually.  No 


new  types  of  accidents  are  discussed  in  the 
FlSAR — the  discussion  of  the  hypothetical 
secondary  sodium  event  is  a  more  detailed 
discussion  of  what  {x>tentially  could  hapf>en 
during  a  catastrophic  event  leading  to  a 
sodium  reaction.  A  total  primary  sodium 
release  was  already  established  as  a  licensing 
basis  event.  Because  the  FlSAR  will  not,  in 
itself,  lead  to  physical  changes,  but  will  be 
the  new  standard  to  which  future  changes  are 
compared,  establishment  of  this  updated 
document  as  the  Fermi  1  licensing  basis  will 
not  significantly  reduce  the  margin  of  safety 
of  the  facility. 

NRC  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of 
50.92(c)  are  satisfied.  Therefore,  NRC 
sta^  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esquire,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan 
48226. 

NRC  Branch  Chief:  John  W.  N. 
Hickey. 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
December  19, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  requirements  for  the  soujce  range 
neutron  flux  channels  in  Mode  2  (Below 
P-6),  3,4,  and  5  to  incorporate  the 
guidance  provided  in  NUREG-1431,  the 
NRC's  Improved  Standard  Technical 
Specifications  (ISTS)  with  some 
modifications  to  address  plant-specific 
design  features.  This  change  would 
allow  (1)  the  use  of  alternate  detectors 
provided  the  required  functions  are 
provided,  and  (2)  plant  cooldown  with 
inoperable  detectors  provided  the 
shutdown  margin  accoimts  for  the 
temperature  change.  This  change  would 
also  modify  the  Unit  2  Technical 
Specifications  (TSJ  Table  3.3-1 
Channels  To  Trip  and  Minimum 
Channels  Operable  requirements  to  0 
and  1,  respectively.  This  portion  of  the 
amendment  would  make  these  Unit  2 
requirements  consistent  with  the 
current  Unit  1  requirements.  For  both 
Units  1  and  2.  TS  Table  4.3-1  would  be 
modified  to  include  a  notation 
exempting  the  alternate  source  range 
detectors  from  surveillance  testing  until 
they  are  repaired  for  operability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  amendment  would  modify 
the  reactor  trip  system  instrumentation 
requirements  to  permit  the  use  of  alternate 
detectors  in  place  of  inoperable  source  range 
detectors.  The  alternate  detectors  will  be 
connected  to  the  source  range  circuits  to 
provide  the  required  indications  and 
functions.  The  ahemate  detectors  are  not 
required  to  be  tested  to  satisfy  the 
surveillance  requirements  until  they  are 
connected  to  the  source  range  circuits  and 
required  to  be  operable.  The  alternate 
detectors  must  have  the  accuracy  and 
sensitivity  required  to  adequately  monitor 
changes  in  the  core  reactivity  levels.  The 
alternate  detectors  will  provide  neutron  flux 
monitoring  in  place  of  the  source  range 
detectors  thus  assuring  core  monitoring  at  a 
level  consistent  with  the  current  technical 
specification  requirements.  Therefore,  there 
is  no  loss  of  function  or  need  for  additional 
compensatory  actions  and  the  operators  can 
perform  required  plant  evolutions  while 
relying  on  the  alternate  detectors. 

Two  operable  detectors  are  required  when 
the  control  rods  are  capable  of  withdrawral. 
Rod  withdrawal  and  boron  dilution  add 
positive  reactivity  which  can  significantly 
affect  the  reactivity  condition  of  the  core, 
therefore,  two  monitors  are  required  operable 
during  startup  evolutions.  Redundant 
detectors  are  required  to  ensure  that  two 
source  range  neutron  flux  detectors  are 
available  to  detect  changes  in  core  reactivity. 
These  changes  provide  those  indications  and 
functions  consistent  with  the  current 
technical  specification  requirements  where  at 
least  two  source  range  detectors  are  operating 
and  capable  of  providing  the  required 
fiinctions.  The  fttnction  of  the  source  range 
detectors  is  to  provide  direct  neutron  flux 
monitoring  of  the  core  to  detect  changes  in 
reactivity  which  would  result  in  a  loss  of  the 
required  shutdown  margin. 

One  source  range  or  alternate  detector  is 
required  when  the  control  rods  are  fully 
inserted  and  are  not  capable  of  withdrawal. 
Plant  cooldown  is  recognized  as  a  positive 
reactivity  addition,  however,  this  is 
accounted  for  in  the  shutdown  margin 
calculations.  The  shutdown  margin  remains 
essentially  unchanged  and  will  be  available 
to  preclude  a  crtticality  event  during  this 
evolution.  Inadvertent  control  rod 
withdrawal  is  not  a  concern,  therefore,  one 
source  range  or  alternate  detector  can 
adequately  monitor  the  core  neutron  fiux. 
The  action  statements  have  been  modified  to 
address  the  NUREG-1431  Improved  Standard 
Technical  Specification  (ISTS)  requirements 
along  with  incorporating  the  abihty  to  use 
alternate  detectors  in  place  of  the  source 
range  detectors. 

Bases  3/4.3.1  and  3/4.3.2,  Protective  and 
Engineered  Safety  Features  (ESF) 
Instrumentation,  has  been  revised  to  include 
the  modifications  to  the  source  range  detector 
requirements  including  the  use  of  alternate 
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source  range  detectors.  The  alternate 
detectors  must  provide  sufficient  accuracy 
and  sensitivity  to  adequately  monitor 
changes  in  core  reactivity  during  Modes  2 
(Below  P-6),  3, 4.  and  5. 

The  operability  requirements  of  the  source 
range  neutron  flux  instrumentation  will 
continue  to  be  met  when  using  an  alternate 
detector  in  place  of  a  source  range  neutron 
fliu  detector.  No  changes  are  being 
incorporated  that  would  act  to  increase  the 
probability  of  a  positive  reactivity  addition 
event,  therefore,  the  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  diSisrent  kind  of  accident  from  any 
accident  previously  evaluated? 

The  function  of  the  source  range  detectors 
is  to  provide  direct  neutron  flux  monitoring 
of  the  core  to  detect  positive  reactivity 
additions  which  would  result  in  a  loss  of  the 
required  shutdown  margin.  The  alternate 
detectors  must  provide  the  accuracy  and 
sensitivity  required  to  adequately  monitor 
changes  in  the  core  reactivity  levels  during 
shutdown  and  startup  activities.  The 
alternate  monitors  will  be  connected  to  the 
source  range  circuits  to  provide  the  required 
indications  and  functions.  Therefore,  there  is 
no  loss  of  function  or  need  for  additional 
compensatory  actions  and  plant  shutdown 
and  startup  activities  can  be  continued  while 
relying  on  the  alternate  detectors. 

Control  rod  withdrawal  is  a  method 
capable  of  providing  rapid  positive  reactivity 
addition  with  boron  dilution  b^ing  a  much 
slower  positive  reactivity  addition  method. 
With  the  control  rods  capable  of  withdrawal, 
a  rod  withdrawal  event  could  rapidly  initiate 
core  criticality  so  redundant  source  range 
detectors  are  required  operable.  This  ensures 
adequate  monitoring  capability  is  available  to 
alert  the  operators  of  a  rapid  increase  in  the 
core  reactivity  condition.  The  maximum 
reactivity  addition  due  to  the  boron  dilution 
is  slow  enough  to  allow  the  operator  to 
determine  the  cause  and  take  corrective 
action  before  the  shutdown  margin  is  lost 
These  changes  will  not  affect  the  operability 
or  reliability  of  the  source  range 
instrumentation  to  provide  the  required 
indications  and  functions.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  &Y>m  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  continue  to 
ensure  the  required  source  range 
instrumentation  functions  are  available 
during  shutdown  and  startup  conditions. 
This  change  will  not  reduce  the  reliability  of 
the  source  range  detectors  to  monitor  the  core 
reactivity  condition  and  provide  the 
appropriate  indications  or  affect  the  required 
shutdown  margin.  Plant  operation  will 
continue  to  be  maintained  within  the 
shutdown  margin  requirements  of 
(Technical)  Specification  3.1.1.1  and  3.1.1.2. 
The  required  indications  and  functions  are 
still  maintained  in  accordance  with  current 
technical  specification  requirements  and  the 
shutdown  margin  is  unafi^ed,  therefore,  the 


proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  revievyed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  30.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stobt. 

Duquesne  Light  Company,  et  al.,  Docket 
No.  50-412,  Beaver  Valley  Power 
Station,  Unit  2,  Shippingport, 
Pennsylvania 

Date  of  amendment  request:  January 
29, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Beaver  Valley  Power  Station,  Unit 
No.  2.  Updated  Final  Safety  Analysis 
Report  (UFSAR)  calculated  doses  to 
address  a  non-conversative  assumption 
regarding  control  room  emergency 
pressurization  fan  flow  during  the 
Locked  Rotor  accident  and  include  new 
X/Q  values  in  calculating  the  Exclusion 
Area  Boundary  (EAB)  and  Low 
Population  Zone  (LPZ)  doses. 

This  change  is  not  the  result  of 
hardwrare  changes  to  the  plant  or  a 
change  in  operating  practices.  It  reflects 
corrected  analysis  result^only  and 
allows  correction  of  the  licensing  basis 
to  reflect  conservative  assimiptions  used 
in  the  revised  dose  analysis  for  a  Locked 
Rotor  event. 

The  proposed  amendment  would  also 
revise  USFAR  Tables  15.0-13, 15.6-15 
and  15.6-16  to  modify  calculation 
parameters  and  UFSAR  Section  15.6.5.5 
to  include  editorial  changes  to  ensiu« 
that  descriptions  of  the  Small  Break 
Loss  of  Coolant  Accident  (SBLOCA) 
radiological  consequences  are  clear.  The 
following  items  in  the  UFSAR 
description  of  the  SBLCXZA  radiological 
consequences  analysis  were  changed: 
(1)  a  new  lower  minimum  control  room 
emei^ency  pressurization  fan  flow  rate 
and  (2)  a  new  lower  minimum  air  bottle 
discharge  rate. 

BflSJS  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 
[Locked  Rotor  Accident] 

The  proposed  amendment  would  revise  the 
calculated  control  room  doses  for  a  Locked 
Rotor  accident  to  address  a  non-conservative 
assumption  for  the  fon  pressiuization  system 
flow  rate.  The  proposed  amendment  does  not 
affect  the  capability  of  the  control  room 
habitability  system  to  maintain  control  room 
dose  within  the  limits  of  General  Design 
Criterion  (GDC)  19  in  Appendix  A  of  £e 
Code  of  Federal  Regulations  Title  10  Part  50. 
Tlie  control  room  habitability  system  is  an 
accident  mitigation  system  and  will  continue 
to  operate  as  designed.  The  system  has  no 
accident  prevention  function  nor  does  it 
interact  with  systems  that  have  such  a 
function.  The  proposed  change  does  not  alter 
plant  systems,  structures  or  components. 

The  proposed  amendment  would  also 
revise  calculated  ofEsite  doses  resulting  from 
a  locked  rotor  accident.  This  change  in  doses 
is  not  due  to  physical  plant  changes,  but 
results  mainly  from  use  of  more  conservative 
assumptions  used  in  calculating  doses. 

The  proposed  change  does  not  affect  the 
manner  in  which  the  plant  is  operated.  The 
physical  plant  equipment  and  operating 
practices  are  not  changed;  therefiDre,  the 
probability  of  an  accident  previously 
evaluated  remains  unchanged. 

The  performance  requirements  of  the  plant 
s)rstems  which  are  required  to  minimize  the 
radiological  consequences  of  a  Locked  Rotor 
accident  remain  unchanged.  The  proposed 
change  slighdy  increases  calculated  control 
room  doses  due  to  an  analysis  input  change 
for  filtration  fon  flow  rate.  This  slight 
increase  remains  below  the  limits  required  by 
GDC  19.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  since  adequate  control  room 
radiation  protection  continues  to  be  provided 
to  ensure  actions  can  be  taken  to  operate  the 
plant  safely  under  accident  conditions.  The 
radiological  consequences  to  the 
environment  from  a  Locked  Rotor  accident 
remain  unchanged  since  the  performance  of 
plant  systems  remains  unchanged.  Although 
slightly  increased,  revised  calc^ted  o&ite 
doses  remain  less  than  10  CFR  100  limits. 
(SBLOCA) 

The  proposed  amendment  would  revise  the 
control  room  dose  analysis  parameters  for  a 
Small  Break  Loss  of  Coolant  Accident 
(SBLCKIA)  to  include  more  conservative 
assumptions  for  the  pressurization  svstem 
flow  rate.  The  proposed  amendment  does  not 
affect  the  capability  of  the  control  room 
habitability  system  to  maintain  control  room 
dose  within  the  limits  of  General  Design 
Criterion  (GEXZ)  19  in  Appendix  A  of  &e 
Code  of  Federal  Regulations  Title  10  Part  50. 
The  control  room  habitability  system  is  an 
accident  mitigation  system  and  will  continue 
to  operate  as  designed.  The  system  has  no 
accident  prevention  function  nor  does  it 
interact  with  systems  that  have  such  a 
function.  The  proposed  change  does  not  alter 
plant  systems,  structures  or  components. 

The  proposed  change  does  not  affect  the 
manner  in  which  the  plant  is  operated.  The 
physical  plant  equipment  and  operating 
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practices  are  not  changed;  therefore,  the 
probability  of  an  accident  previously 
evaluated  remains  unchanged. 

The  performance  requirements  of  the  plant 
systems  which  are  required  to  minimize  the 
radiological  consequences  of  a  SBLOCA 
remain  unchanged.  The  proposed  change 
slightly  decreases  calculated  control  room 
doses  due  to  analysis  input  changes. 
Calculated  doses  remain  below  the  limits 
required  by  GDCl  9. 

Based  on  the  above  discussion,  it  is 
concluded  that  th(e)  proposed  change(s|  [do) 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

(Locked  Rotor  Accident] 

The  proposed  change  does  not  alter  the 
method  of  operating  the  plant  nor  does  it 
pose  additional  challenges  to  the  design  or 
function  of  the  control  room  habitaUlity 
system.  The  control  room  habitability  system 
will  continue  to  operate  as  designed.  The 
control  room  habitability  system  %vill 
continue  to  maintain  the  control  room  dose 
consequences  within  the  limits  specified  in 
GDC  19.  Adequate  control  room  radiation 
protection  will  continue  to  be  provided  to 
ensure  actions  can  be  taken  to  operate  the 
plants  safely  under  accident  oonditifHis.  The 
proposed  change  to  the  control  room  dose  is 
only  the  result  of  a  change  in  analysis  input 
parameters.  Plant  perfonnance  has  not  been 
modified  in  any  vnj  which  affects  doses  to 
the  public 
(SBLOCA) 

The  proposed  change  does  not  alter  the 
method  of  operating  the  plant  nor  does  it 
poae  additional  challenges  to  the  design  or 
function  of  the  control  room  habitability 
system.  The  amtrol  room  habitability  system 
%vill  continue  to  operate  as  designed.  The 
control  room  habitability  system  will 
ctMitinue  to  maintain  the  control  room  dose 
consequences  within  the  limits  specified  in 
GDC  19.  Adequate  control  room  radiation 
protection  will  continue  to  be  provided  to 
ensure  acti<His  can  be  taken  to  operate  the 
plants  safely  under  accident  conditions.  The 
proposed  changs  to  the  control  room  dose  is 
only  a  result  of  an  analysis  being  revised. 
Plant  performance  has  not  been  modified  in 
any  way  which  afiiscts  doses  to  the  public. 

Therefore,  the  proposed  change(sl  (do)  not 
create  the  possibility  of  a  new  or  difEsrent 
kind  of  accident  from  any  accident 
previously  evaluated.  Although  no  new  types 
of  accidents  are  created,  the  analysis 
represents  a  new  methodology  different  than 
any  evaluated  previously  by  the  NRQ 

3.  Does  the  cnange  involve  a  significant 
reduction  in  a  margin  of  safety? 

(Locked  Rotor  Accident] 

The  slight  increase  in  calculated  control 
room  dose  as  a  result  of  assuming  increased 
fan  flow  does  not  result  in  exceeding  the 
limits  prescribed  in  GDC  19.  Calculated 
doses  to  the  public  are  slightly  increased,  but 
not  as  a  result  of  physical  changes.  The 
propoeed  change  will  not  result  in  any 
additional  challenges  to  plant  equipment 
including  the  fuel  and  reactor  coolant  system 


pressure  boundary  since  adequate  control 
room  radiatioH  protection  will  continue  to  be 
provided.  The  control  room  habitability 
system  will  continue  to  provide  adequate 
radiation  protection  to  ensure  actions  can  be 
taken  to  operate  the  plant  safely  under 
accident  conditions.  The  offisite  doses 
increase  slightly;  however,  the  calculated 
dose  results  remain  less  than  10  CFR  100 
limits.  Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 
(SBLCXX 

The  slight  dacrease  in  calculated  control 
room  dose  as  a  result  of  the  revised  analysis 
does  not  result  in  exceeding  the  limits 
prescribed  in  GDC  19.  The  proposed  change 
will  not  result  In  any  additional  challenges 
to  plant  equipment  including  the  fuel  and 
reactor  coolant  system  pressure  boundary 
since  adequate  control  room  radiation 
protection  will  ccmtinue  to  be  provided.  The 
control  room  habitability  system  will 
continue  to  provide  adequate  radiation 
protection  to  ensure  actions  can  be  taken  to 
operate  the  plant  safety  under  accident 
conditions.  (Tberefixe,  the  NRC  staff 
concludes  that  the  revision  to  the  SBLOCA 
analysis  does  not  involve  a  reduction  in  a 
margin  of  safety.) 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appeare  that  the  three 
standards  of  10  CFR  50.92(0)  are 
satisfied.  Therefore,  the  NRC  staff 
propKwes  to  determine  that  the 
amendment  lequest  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  P.  Jones  Memorial  Lil»ary, 
663  Franklin  Avenue,  AUquippa,  PA 
15001. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  ^aw,  ^ttman.  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037. 

NBC  Projett  Director:  John  F.  Stolz. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station.  Unit  2  (NMP2).  Oswego 
County.  New  York 

Date  of  amendment  request:  February 

5,  x998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specifications  (TSs)  to  update 
the  terminology  and  references  to  10 
CFR  5O.55a(0  and  (g)  consistent  with 
the  1989  edition  of  Section  XI  of  the 
American  Society  of  Mechanical 
Engineer  Boiler  and  Pressure  Vessel 
Code  (ASME  Code).  These  changes,  in 
effect,  provide  for  consistency  between 
(1)  the  NMP2  TS,  (2)  the  second  10-year 
interval  of  the  Inservice  Inspections  (ISI) 
and  Inservice  Testing  (1ST)  Program 
Plans  for  NMP2.  and  (3)  the  requirement 
of  10  CFR  50.55a  that  the  ISI/IST 
activities  conducted  during  successive 
10-year  intervals  comply  with  the 


requirements  in  the  latest  edition  and 
addenda  of  Section  XI  of  the  ASME 
Code  that  was  in  effect  12  months  before 
the  start  of  the  10-year  interval. 

Specifically,  TS  4.0.5  would  be 
changed  to  reAsrtnce  10  CFR  50.55a(f) 
for  the  second  10-year  1ST  Program  and 
10  CFR  50.55a(g)  for  the  second  10-year 
ISI  Program.  The  proposed  changes  to 
TS  Table  4.3.7.5-1  and  TS  4.4.3.2.2 
wotild  replace  the  references  to  ASME 
Secticm  XI  with  tefiBrences  to  criteria  in 
the  1ST  Program.  The  changes  to  TS 
3.4.9.1  and  3.4.9.2  would  add  the  phrase 
"system  leakage"  to  notes  that  identify 
testing  conditions  when  the  shutdown 
cooling  mode  loop  may  be  removed 
from  service.  Changes  to  TS  4.8.1.1.2.h.2 
would  correct  a  typographical  error  for 
which  a  refsrenoe  to  ASME  Code 
Section  n  should  refer  to  Section  XL 
Appropriate  changes  wotild  be  made  to 
the  TS  index.  Editors!  changes  to 
several  other  TS  (i.e..  TS  3/4.4.6.1.  TS 
Figure  3.4.6.1-1.  TS  3/4.ia7,  TS  Bases 
3/4.4.6.  TS  Bases  3/4.10.7.  and  TS  Table 
5.7.1-1)  would  make  references  to 
"hydrostatic  testing"  and  "leak  testing" 
amfrnm  to  the  terminology  to  be  used 
in  the  second  ICKyear  ISI/IST  Programs. 

Basis  for  proposed  no  significant 
hazards  constdeFotion  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accoraance  viTith  the  proposed 
amendment,  will  aot  involve  a  significant 
increase  in  the  prab^ility  or  omsequences 
of  an  accident  previously  evaluated. 

The  changes  to  the  TS  will  ensure  that  TS 
reflect  the  oooect  lOCFK  references  and  the 
terminology  of  the  second  NMP2 10-year  ISI/ 
1ST  program.  The  fen^Kised  revisions  replace 
references  to  ASMR  Section  XI  with 
refiamices  to  criteria  in  the  Inservice  Testing 
Program.  The  performance  of  system  leakage 
testing  is  added  to  notes  that  idantify 
conditions  when  the  shutdown  cooling  mode 
loop  may  be  removed  from  service.  The  other 
clumges  are  editorial  changes  only  to  ensure 
that  TS  reflect  the  second  10-yeer  ISI/IST 
program.  One  of  the  changes  corrects  a 
typographical  error.  These  proposed  changes 
do  not  affsct  the  iaspections  or  tests 
performed  under  be  ISI/IST  Program  and 
will  not  result  in  any  changes  to  the  plant 
None  of  the  precursors  of  previously 
evaluated  accidents  are  ^ected  and 
there&He,  the  probability  of  an  accident 
previously  evaluated  is  not  increased. 

The  changes  will  not  affect  the  safety 
function  of  any  eoiipment  covered  by  the 
ISI/IST  program.  Therefore,  these  changes 
will  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
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a  new  or  difierent  kind  of  accident  from  any 
accident  previously  evaluated. 

The  changes  to  the  TS  will  ensure  that  TS 
reflect  the  correct  lOCFR  references  and  the 
terminology  of  the  second  NMP2  10-year  IS!/ 
1ST  program.  One  of  the  changes  corrects  a 
typographical  error.  No  physical 
modification  of  the  plant  is  involved  and  no 
changes  to  the  methods  in  which  plant 
systems  are  operated  are  required.  These 
changes  do  no  affect  the  inspections  or  tests 
performed  under  the  ISI/IST  Program.  The 
changes  do  not  introduce  any  new  failure 
modes  or  conditions  that  may  create  a  new 
or  different  accident.  Therefore,  the  changes 
do  not  by  themselves  create  the  possibility  of 
a  new  or  different  kind  of  accident  (from  any 
accident]  previously  evaluated. 

3.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  changes  to  the  TS  will  ensure  that  TS 
reflect  the  correct  lOCFR  references  and  the 
terminology  of  the  second  NMP2  10-year  ISl/ 
1ST  program.  One  of  the  changes  corrects  a 
typo^phical  error.  No  physical 
modification  of  the  plant  is  involved  and  no 
changes  to  the  methods  in  which  plant 
systems  are  operated  are  required.  The 
changes  do  not  adversely  affect  any  physical 
barrier  to  the  release  of  radiation  to  plant 
personnel  or  to  the  public.  These  changes  do 
not  affect  the  inspections  or  tests  performed 
under  the  ISI/IST  Program.  ThCTefore,  these 
changes  do  not  involve  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Marie  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  S.  Singh  Bajwa. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station  (LGS).  Units  1  and  2. 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  January 
27,  1998. 

Description  of  amendment  request: 
The  proposed  changes  to  the  LGS,  Units 
1  and  2  Technical  Specifications  (TS) 
wrill  revise  the  TS  Table  3.6.3-1,  "Part 
A — Primary  Containment  Isolation 
Valves,"  by  removing  the  numerical 
maximum  stroke  time  for  penetration 
210.  "HPa  [High  Pressure  Coolant 
Injection)  Turbine  Exhaust,"  and  adding 
a  notation  that  the  isolation  time  is  not 
required. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specitications 
changes  do  not  involve  a  signiflcant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Changes  to  Technical  Specifications 
regarding  the  removal  of  the  High  Pressxire 
Coolant  Injection  (HPQ)  Turbine  Exhaust 
Valve  maximum  stroke  times  do  not  change 
the  frequency  or  consequences  of  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  change  the 
function  of  the  HPCI  system  nor  any  safety 
function  of  the  valve  as  described  in  the  S AR 
[Safety  Analysis  Report].  The  isolation  stroke 
times  are  not  limits  up>on  important  process 
variables  that  are  found  to  be  necessary  to 
reasonably  protect  the  integrity  of  certain  of 
the  physical  barriers  that  guard  against  the 
uncontrolled  release  of  radioactivity.  The 
stroke  times  do  not  detect  or  indicate  an 
abnormal  degradation  of  the  reactor  coolant 
pressure  boundary.  The  stroke  times  are  not 
a  process  variable,  design  feature,  or 
operating  restriction  that  is  an  initial 
condition  of  a  design  basis  accident  or 
transient  analysis  that  either  assumes  the 
feilure  of  or  presents  a  challenge  to  the 
integrity  of  a  fission  product  bjttrier.  The 
stroke  times  are  not  part  of  a  component  that 
is  part  of  the  primary  success  path  and  which 
functions  or  actuates  to  mitigate  a  design 
basis  accident  or  transient  that  either 
assumes  the  failure  of  or  presents  a  challenge 
to  the  integrity  of  a  fission  product  barrier. 
The  stroke  times  are  not  a  structure,  system, 
or  component  which  operating  experience  or 
probabilistic  risk  assessment  has  shown  to  be 
significant  to  public  health  and  safety. 

Therefore,  the  changes  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  Technical  Specifications 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  profKised  Technical  Sf>ecifications 
changes  regarding  the  removal  of  the  High 
Pressure  Coolant  Injection  (HPCI)  Turbine 
Exhaust  Valve  maximum  stroke  times  do  not 
affect  the  probability  of  a  malfunction  of 
equipment  important  to  safety.  Safety  related 
HPQ  system  operation  occurs  with  the 
subject  valve  passively  open.  This  valve 
would  only  be  manually  closed  under  events 
where  there  was  a  need  to  isolate  the  HPCI 
system  from  the  suppression  pool.  The 
manual  closing  of  the  valve  may  occur  under 
these  events  and  is  controlled  by  station 
procedures.  Given  that  these  procedurally 
mandated  valve  isolations  are  all  via  remote 
manual  means,  valve  isolation  time  is  not  a 
critical  parameter  requiring  specific 
acceptance  criteria. 

The  Inservice  Testing  (1ST)  Program  will 
still  maintain  an  1ST  program  basis 
maximum  stroke  time  for  HV-O55-l(2)F072 
to  establish  action  and  alert  levels  for  valve 
performance  monitoring.  These  performance 


based  values,  in  conjunction  with  diagnostic 
test  criteria,  are  used  for  motor  operated 
valve  material  condition  monitoring  and 
trending.  Therefore,  eliminating  the  subject 
maximum  isolation  time  requirement  from 
TS  will  not  increase  the  probability  of 
malfunction  of  the  valve  since  the  principal 
means  of  monitoring  valve  performance 
remains  unchanged. 

Therefore,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frt>m  any  accident  previously 
evaluated. 

3.  The  proposed  Technical  Specifications 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

There  is  no  defined  margin  of  safety  for 
remote  manual  valve  isolation  times 
discussed  in  Technical  Specification  Bases. 
In  addition,  the  valve  maximum  stroke  time 
will  be  retained  in  the  1ST  program 

Therefore,  the  proptosed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.     "^ 

Local  Public  Document  Room 
location:  Pottstown  PubUc  Library,  500 
High  Street,  Pottstown,  PA  19464. 

Attorney  for  licensee:  J.  W.  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Coimsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Project  Director  John  F.  Stolz. 

Southern  California  Edison  Company,  et 
al,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station. 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests:  June  30, 
1997. 

Description  of  amendment  requests: 
The  licensee  proposes  to  delete  SONGS 
Unit  2  License  Condition  2.C.(19)b, 
"Shift  Manning,"  and  revise  SONGS 
Units  2  and  3  Technical  Specifications 
(TS)  3.3.1,  "Reactor  Protective 
Instrumentation  (RPS)-Operating,"  TS 
3.3.2,  "Reactor  Protective 
Instrumentation  (RPS)-Shutdown,"  TS 
3.3.5,  "Engineered  Safety  Features 
Actuation  System  (ESFAS) 
Instrumentation,"  TS  3.3.10,  "Fuel 
Handling  Isolation  Signal  (FHIS),"  TS 
3.3.11,  "Post  Accident  Monitoring 
Instrumentation,"  TS  3.4.7,  "RCS 
Loops — Mode  5,  Loops  Filled,"  TS 
3.4.12.1,  "Low  Temperature 
Overpressure  Protection  (LTOP) 
System,"  TS  3.7.5,  "Auxiliary 
Feedwater  (AFW)  System."  TS  Section 
5.5.2.10,  "Inservice  Testing  Program," 
and  TS  Section  5.5.2.11,  "Steam 
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Generator  (SG)  Tube  Surveillance 
Program."  The  proposed  changes  are 
required  to  either:  reinstate  provisions 
of  the  SONGS  Units  2  and  3  TS,  revised 
as  part  of  NRC  Amendment  Numbers 
127  and  116,  make  corrections  to  the 
TS,  or  remove  information  inadvertently 
added  that  is  not  applicable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  Lacrease  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Proposed  Technical  Specification  Change 
Number  NPF-10/15-475  (PCTJ-475) 
addresses  modifications  to  the  Technical 
Specifications  for  San  Onofre  Nuclear 
Generating  SUtion  (SONGS)  Units  2  and  3 
approved  by  NRC  Amendment  Nos.  127  and 
116.  NRC  Amendment  Numbers  127  and  116 
approved  changes  to  adopt  the 
recoimnendations  of  NUREG-1432, 
"Standard  Technical  Specifications 
Combustion  Engineering  Plants,"  requested 
throUjgh  Proposed  Technical  Specification 
Change  Number  NPF-10/15-299  (PCN-299). 
The  proposed  changes  were  identified  during 
drafting  of  the  procedure  changes  required  to 
implement  NRC  Amendment  Numbers  127 
and  116,  and  during  the  self-assessment 

Srformed  by  Southern  California  Edison 

The  proposed  change  is  required  to  either: 
reinstate  provisions  of  the  SONGS  Units  2 
and  3  Technical  Specifications,  revised  as 
part  of  NRC  Amendment  Numbers  127  and 
116.  for  SONGS  Units  2  and  3,  make 
corrections  to  the  Technical  Specifications, 
or  remove  information  inadvertently  added 
that  is  not  applicable. 

Proposed  Change  1  would  delete  License 
Condition  2.C.(19)b  for  SONGiS  Unit  2  only. 
Presently,  overtime  restrictions  are  specified 
in  both  the  license  condition  and  the  Topical 
Report.  Through  NRC  Amendment  Numbers 
127  and  116,  the  shift  manning  requirements 
were  modified  and  subsequently  moved  to 
the  Section  5.5. 2.e,  with  details  moved  to  the 
Topical  Report 

In  addition,  in  the  NRC's  Safety  Evaluation 
Report  related  to  the  "Issuance  of 
Amendment  for  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  2  (TAC  No. 
M86191)  and  Unit  No.  3  (TAC  No.  M86192)," 
dated  February  9, 1996,  it  is  stated  that  the 
staff  has  determined  on  a  generic  basis,  that 
specific  overtime  limits  need  not  be  specified 
in  technical  specifications,  as  they  are  not 
required  by  10  CFR  50.36  {c)(5).  The  staff  also 
concluded  that  control  of  this  matter  through 
administrative  procedures  provides 
reasonable  assurance  that  personnel  overtime 
would  not  jeopardize  safe  plant  operation 
and  that  specific  overtime  limits  and 
associated  procedures  could  be  described  in 
the  UFSAR,  or  other  licensee  controlled 
documents  incorporated  in  the  UFSAR  by 
reference  for  which  further  changes  can  be 
made  pursuant  to  10  CFR  50.59. 


Retaining  a  separate  license  condition 
provides  no  ftinction,  is  inconsistent  with  the 
Topical  Report,  and  therefore,  should  be 
deleted.  There  can  be  no  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated  as  a  result  of  this 
change,  as  the  change  does  not  revise  or 
reduce  commitments,  it  is  solely  for  clarity. 

Proposed  diange  2  would  revise  TS  3.3.1, 
"Reactor  Protoctive  Instrumentation  (RPS)— 
Operating,"  to  delete  the  exception  of  the 
power  range  neutron  flux  channels  from 
Surveillance  Requirement  (SR)  3.3.1.7.  TS 
3.3.1  requires  that  four  RPS  trip  and 
operating  bypass  removal  chaimels  for  each 
function  covared  by  this  specification  be 
operable  in  the  applicable  Modes.  SR  3.3.1.7 
requires  that  a  channel  functional  test  be 
performed  on  each  RPS  channel,  except  the 
power  range  neutron  flux  channels. 
Therefore,  the  proposed  change  would  delete 
the  exception  to  SR  3.3.1.7  for  the  power 
range  neutroa  flux  channeb.  Under  the 
former  Technical  Specifications,  the  power 
range  neutron  flux  channels  were  not  exempt 
from  the  channel  fonctional  test. 

Proposed  change  3  would  revise  SR  3.3.2.5 
of  TS  3.3.2,  "Reactor  Protective 
Instrumentation  (RPS)-Shutdown."  SR 
3.3.2.5  requites  that  the  RPS  response  time  be 
verified  within  limits  every  24  months  on  a 
staggered  test  basis.  SR  3.3.1.13  of  TS  3.3.1 
also  requires  that  response  time  tests  be 
performed  every  24  months  on  a  staggered 
test  basis.  However,  neutron  detectors 
presently  are  excluded  from  response  time 
testing  in  Modes  1  and  2.  Therefore,  the 
proptosed  change  will  add  a  note  to  SR  3.3.2.5 
to  allow  exclusion  of  neutron  detectors  from 
respKsnse  time  testing.  Under  the  former 
Technical  Specifications,  the  neutron 
detectors  were  exempt  from  response  time 
testing. 

Proposed  change  4  would  revise  SR  3.3.5.4. 
SR  3.3.5.4  requires  that  a  channel  calibration 
of  the  Recirculation  Actuation  Signal  (RAS), 
including  the  bypass  removal  function,  be 
performed.  However,  a  bypass  removal 
function  is  not  part  of  the  RAS  design.  A 
change  is  required  therefore,  to  delete  the 
bypass  removal  function,  as  it  is  not  a  part 
of  the  RAS  function.  Because  the  RAS 
function  does  not  utilize  the  bypass  removal 
function,  eliminating  the  words  from  the  SR 
cannot  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated  as  a  result  of  this  change. 

Projxjsed  change  5  would  revise  Technical 
Specification  (TS)  3.3.10,  "Fuel  Handling 
Isolation  Signal  (FHIS)."  Specifically,  the 
proposed  change  would  revise  the  allowable 
value  specified  in  SR  3.3.10.2  for  the 
required  FHIS  monitor,  from  "less  than  or 
equal  to  6E4  cpm  above  background,"  to 
"Sufficiently  high  to  prevent  spurious 
alarms/trips,  yet  sufficiently  low  to  assure  an 
alarm/trip  should  an  inadvertent  release 
occur." 

The  6E4  cpm  setpoint  does  not  provide 
adequate  margin  above  and  beyond 
background  during  a  normal  refueling  outage. 
Thus,  the  proposed  setpoint,  which  can  be 
set  greater  than  the  highest  ambient 
background  level,  but  remains  well  below  the 
calculated  monitor  response  to  a  fuel 
handling  accident,  would  provide  that 


margin,  and  was  previously  specified  in  the 
former  Technical  Specifications. 

The  proposed  change  would  permit 
relocation  of  the  allowable  value  for  the 
monitors  from  the  Technical  Specifications 
to  the  administrative  ctmtrol  procedures. 
This  change  is  consistent  with  the  existing 
Contaiimient  Airborne  Radiation  MonitOT 
Specification.  TMs  change  will  not  prevent 
the  radiation  moltitors  from  performing  their 
intended  function  following  a  design  Insis 
accident. 

The  consequences  of  a  Fuel  Handling 
Accident  inside  the  FHB  have  been 
evaluated,  assuming  no  FHB  isolation.  The 
results  of  the  calculation  indicated  off-site, 
and  control  mam  doses  with  control  room 
isolation  within  Uiree  minutes,  are  well 
within  the  limits  established  l^  the  NRC 
guidelines. 

Compliance  with  this  statement  would 
provide  suitable  confirmation  that  the 
monitors  will  be  capable  of  performing  their 
intended  function,  and  is  further  justified  by 
the  fact  that  no  credit  was  given  to  the 
monitors  in  the  radiological  dose  analysis. 

This  change  will  not  involve  a  significant 
increase  in  the  probability  of  any  accident 
previously  evaluated  because  the  setpoint  is 
not  an  accident  initiator.  The  consequences 
of  an  accident  would  not  be  increased  either 
as  the  administrative  value  would  be  set 
sufficiently  low  to  assure  an  alarm/trip 
should  an  inadvertent  release  occur.  The 
actual  values  would  be  administratively 
controlled  by  quality-affecting  procedures 
(i.e.,  changes  to  prt)cedures  will  be  evaluated 
under  10  CFR  Sa  59). 

In  addition,  a  typographical  error  in  SR 
3.3.10.3  would  be  corrected.  The  SR  Note 
would  be  revised  to  refier  to  "initiation 
relay,"  not  "ignition  relay."  This  change  will 
not  involve  a  significant  increase  in  the 
probability  of  any  accident  previously 
evaluated  because  it  corrects  a  typographical 
error  only. 

Proposed  change  6  would  revise  Function 
6  of  Table  3.3.11-1.  Currently,  Function  6 
refers  to  Containment  Sump  Water  Level 
(wide  range).  However,  Function  6  is  the 
combined  function  of  the  wide  range 
emergency  sump  level  transmitters,  and  the 
contaiiunent  area  level  transmitters. 
Therefore,  the  description  of  the  combination 
should  not  be  the  description  of  the  fonction 
of  the  single  transmitter.  There  can  be  no 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated  as  a 
result  of  this  change,  as  the  change  does  not 
revise  or  reduce  commitments,  it  is  solely  for 
clarity. 

Proposed  change  7  would  revise 
Surveillance  Reauirement  3.4.7.2  of  TS  3.4.7. 
The  change  would  remove  an  inconsistency 
between  what  is  specified  in  the  Limiting 
Condition  for  Operation  (LCO),  and  what  is 
required  to  be  verified  by  the  SR.  The 
proposed  change  conservatively  removes  the 
inconsistency  by  revising  SR  3.4.7.2  to 
specify  that  the  required  steam  generator 
secondary  side  water  level  be  verified  greater 
than  50%  (wide  range).  This  change  is  for 
clarity  only,  and  is  consistent  with  existing 
station  procedures  and  operation  of  the 
facility. 

Proposed  change  8  would  revise  TS 
3.4.12.1,  "Low  Temperature  Overpressure 
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Protection  (LTOP)  System."  Specifically,  the 
Applicability  would  be  revised  to  clarify  the 
Mode  6  applicability.  The  Applicability 
should  read  "Mode  6  when  5ie  head  is  on 
the  reactor  vessel  and  the  RCS  is  not  vented." 
This  change  is  intended  to  clarify  the 
Applicability  of  TS  3.4.12.1  in  Mode  6,  and 
also  reflects  the  previous  requirements  of 
fonner  TS  3/4.4.8.3.1,  "Overpressure 
Protection  Systems  RCS  Temperature  less 
than  or  equal  to  256'F."  This  change  is 
editorial  only  and  there  can  be  no  increase 
in  the  probability  or  consequences  of  any 
accident  previously  evaluated  as  a  result  of 
this  change. 

Proposed  change  9  would  revise  SR  3.7.5.3 
and  SR  3.7.5.4  of  TS  3.7.5,  "Auxiliary 
Feedwater  (AFW)  System."  Presently,  SR 
3.7.5.3  requires  that  AFW  automatic  valves 
actuate  to  their  correct  position  on  an  actual 
or  simulated  signal  when  in  Mode  1,  2,  or  3 
(except  valves  HV-8200  and  HV-8201)  and 
SR  3.7.5.4  requires  that  each  AFW  pump 
starts  automatically  on  an  actual  or  simulated 
signal  when  in  Mode  1,  2,  or  3.  The  Bases, 
however,  for  these  SRs  makes  it  clear  that  the 
tests  are  a  refueling  surveillance  which 
should  be  performed  in  Mode  5.  The 
proposed  change  will  delete  the  reference  to 
Modes  1,  2,  and  3  from  both  SR  3.7.5.3  and 
3.7.5.4. 

The  intent  of  the  wording  for  the  SR  is  to 
perform  the  test  in  Mode  5  in  order  to 
demonstrate  the  operability  of  the  system  in 
Modes  1,  2,  and  3.  This  change  would  also 
be  consistent  with  the  former  SRs  which 
previously  specified  that  the  surveillances 
were  required  to  be  performed  at  least  once 
per  refueling  interval  during  shutdown. 
Therefore,  there  can  be  no  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated  as  a  result  of  this 
change. 

Proposed  change  10  would  revise  Section 
5.5.2.10,  "Inservice  Testing  Program."  The 
change  will  clarify  that  this  section  applies 
not  only  to  the  Inservice  Testing  Program,  but 
includes  the  Inservice  Inspection  Program  as 
well.  This  change  is  editorial  in  that  it 
correctly  identifies  the  intent  of  this  section. 
As  this  is  an  editorial  change  only,  there  can 
be  no  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated  as  a  result  of  this  change. 

Proposed  change  11  would  revise  Section 
5.5.2.11  to  correct  typographical  errors.  A 
table  is  provided  that  identifies  supplemental 
sampling  requirements  for  steam  generator 
tube  inspections.  However,  the  table  is 
numbered  incorrectly.  The  proposed  change 
would  correct  the  table  number. 

In  addition,  under  the  table  heading 
"Action  Required"  for  both  the  first  "1st 
Sample  Inspection"  and  "2nd  Sample 
Inspection,"  for  result  C-3,  notification  is  to 
be  made  to  the  NRC,  and  an  incorrect 
reference  to  10  CFR  50.72  is  made.  The 
proper  notification  is  pursuant  to  10  CFR 
50.73.  The  proposed  change  would  correct 
this  reference.  Also  under  the  "Action 
Required"  heading  for  the  "1st  Sample 
Inspection"  for  Result  C2,  is  a  typographical 
error.  It  is  currently  written,  "Plug  defective 
tubes  and  inspect  an  additional  25  tubes  in 
this  SG."  However,  the  statement  should 
read,  "Plug  defective  tubes  and  inspect  an 


additional  2S  tubes  in  this  SG."  The 
proposed  requirement  is  consistent  with  the 
requirement  of  the  former  TS  3/4.4.4,  "Steam 
Generators." 

Operation  of  the  facility  would  remain 
unchanged  as  a  result  of  the  proposed 
changes  as  the  changes  correct  typographical 
errors.  Therefore,  the  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  would  either: 
reinstate  provisions  of  the  former  SONGS 
Units  2  and  3  Technical  Specifications,  make 
corrections  to  the  Technical  Specifications, 
or  remove  information  inadvertently  added 
that  is  not  applicable  to  SONGS  Units  2  and 
3. 

Proposed  change  1  deletes  the  SONGS  Unit 
2  license  condition  regarding  shift  manning 
requirements  as  it  conflicts  with  the 
requirements  contained  in  the  revised 
Technical  Si>ecifications  and  the  Topical 
Report.  Operation  of  the  facility  would 
remain  unchanged  as  a  result  of  the  proposed 
changes  and  could  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

Proposed  change  2  would  revise  TS  3.3.1, 
"Reactor  Protective  Instrumentation  (RPS)- 
Operating,"  to  delete  the  exception  of  the 
power  range  neutron  flux  channels  from 
Surveillance  Requirement  (SR)  3.3.1.7.  SR 
3.3.1.7  requires  that  a  channel  functional  test 
be  performed  on  each  RPS  channel,  except 
the  power  range  neutron  flux  channels. 
Therefore,  the  proposed  change  would  delete 
the  exception  to  SR  3.3.1.7  for  the  power 
range  neutron  flux  charmels.  This  change 
will  not  create  the  possibility  of  a  new  or 
difiierent  kind  of  accident  from  any 
previously  evaluated. 

Proposed  change  3  would  revise  SR  3.3.2.5 
of  TS  3.3.2,  "Reactor  Protective 
Instrumentation  (RPS)-Shutdown."  SR 
3.3.2.5  requires  that  the  RPS  response  time  be 
verified  within  limits  every  24  months  on  a 
staggered  test  basis.  SR  3.3.1.13  of  TS  3.3.1 
also  requires  that  response  time  tests  be 
performed  every  24  months  on  a  staggered 
test  basis.  However,  neutron  detectors 
presently  are  excluded  from  response  time 
testing  in  Modes  1  and  2.  Therefore,  the 
proposed  change  will  add  a  note  to  SR  3.3.2.5 
to  allow  exclusion  of  neutron  detectors  from 
response  time  testing.  The  proposed  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Projjosed  change  4  would  revise 
Surveillance  Requirement  (SR)  3.3.5.4.  A 
change  is  required  to  delete  the  bypass 
removal  function,  as  it  is  not  a  part  of  the 
RAS  function.  Because  the  RAS  function 
does  not  utilize  the  bypass  removal  function, 
eliminating  the  words  from  the  SR  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Proposed  change  5  revises  the  FHIS  the 
monitor  allowable  value.  The  value  would  be 
controlled  by  administrative  procedures. 


This  change  would  not  alter  the  design  and 
operational  interface  between  the  FHIS  and 
existing  plant  equipment  As  such,  the 
monitors  would  continue  to  operate  and 
perform  their  intended  safety  function  to 
isolate  the  FHB  following  a  design  basis 
accident  as  before.  In  addition,  liie  Note  to 
SR  3.3.10.3  would  be  corrected  to  read 
...  •  «  verification  of  the  proper  operation  of 
each  initiation  relay."  Therefore,  operation  of 
the  facility  in  accordance  with  this  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Proposed  change  6  revises  the  name  of 
Function  6  of  Table  3.3.11-1.  Currently, 
Function  6  refers  to  Containment  Sump 
Water  Level  (wide  range),  and  is  more 
correctly  specified  as  the  Containment  Water 
Level  (wide  range).  The  proposed  change 
cannot  create  the  [possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  as  the  change  only 
revises  the  name  of  an  instrument  and  is 
solely  for  clarity. 

Projjosed  change  7  would  remove  an 
inconsistency  between  what  is  sf)ecified  in 
the  LCO,  and  what  is  required  to  be  verified 
by  the  SR.  The  proposed  change 
conservatively  removes  the  inconsistency  by 
revising  SR  3.4.7.2  to  specify  that  the 
required  steam  generator  secondary  side 
water  level  be  verified  greater  than  50% 
(wide  range).  This  change  is  for  clarity  only, 
is  consistent  with  existing  station 
procedures,  and  consistent  with  operation  of 
the  facility.  The  proposed  change  cannot 
create  the  possibility  of  a  new  or  difiierent 
kind  of  accident  from  any  accident 
previously  evaluated. 

Proposed  change  8  would  revise  TS 
3.4.12.1,  "Low  Temperature  Overpressure 
Protection  (LTOP)  System."  Specifically,  the 
Applicability  would  be  revised  to  clarify  the 
Mode  6  applicability.  The  Applicability 
should  read  "Mode  6  when  \he  head  is  on 
the  reactor  vessel  and  the  RCS  is  not  vented" 
This  change  is  intended  to  clarify  the 
Applicability  of  TS  3.4.12.1  in  Mode  6,  and 
also  reflects  the  previous  requirements  of 
former  TS  3/4.4.8.3.1,  "Overpressure 
Protection  Systems  RCS  Temperature  less 
than  or  equal  to  256"F."  This  change  is 
editorial  only  and  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Proposed  change  9  would  revise  SR  3.7.5.3 
and  SR  3.7.5.4  of  TS  3.7.5,  "Auxiliary 
Feedwater  (AFW)  System."  to  delete  the 
requirements  that  the  SRs  be  performed  in 
Mode  1,  2,  or  3.  The  intent  of  the  wording 
for  the  SR  is  to  perform  the  test  in  Mode  5 
in  order  to  demonstrate  the  operability  of  the 
system  in  Modes  1,  2,  and  3.  This  change 
would  also  be  consistent  with  the  former  SRs 
which  previously  specified  that  the 
surveillances  were  required  to  be  performed 
at  least  once  per  refueling  interval  during 
shutdown.  Therefore,  the  proposed  change 
cannot  create  the  fwssibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Proposed  change  10  would  revise  Section 
5.5.2.10,  "Inservice  Testing  Program."  The 
change  will  clarify  that  this  section  applies 
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not  only  to  the  Inservice  Testing  Program,  but 
includes  the  Inservice  Inspection  Program  as 
well.  This  change  is  editorial  in  that  it 
correctly  identines  the  intent  of  this  section. 
As  this  is  an  editorial  change  only,  and 
cannot  create  the  [>ossibility  of  a  aesvt  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Proposed  change  11  would  revise  Section 
5.5.2.11  to  correct  typographical  errors.  A 
table  is  provided  that  identifies  supplemental 
sampling  requirements  for  steam  generator 
tube  inspections.  Operation  of  the  facility  in 
accordance  with  this  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  will  either:  reinstate 
provisions  of  the  SONGS  Units  2  and  3 
Technical  Specifications,  make  corrections  to 
the  Technical  Specifications,  or  remove 
information  inadvertently  added  that  is  not 
applicable  to  SONGS  Units  2  and  3. 
Operation  of  the  facility  would  remain 
unchanged  as  a  result  of  the  proposed 
change.  Therefore,  the  proposed  change  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Proposed  change  1  deletes  the  SONGS  Unit 
2  license  condition  regarding  shift  manning 
requirements  as  it  conflicts  with  the 
requirements  contained  in  the  revised 
Technical  Specifications  and  the  Topical 
Report.  The  NRG  staff  has  concluded  that 
control  of  overtime  restrictions  through 
administrative  procedures  provides 
reasonable  assurance  that  personnel  overtime 
would  not  jeopardize  safe  plant  operation 
and  that  specific  overtime  limits  and 
associated  procedures  could  be  described  in 
the  UFSAR,  or  other  licensee  controlled 
documents  incorporated  in  the  UFSAR  by 
reference  for  which  furthw  changes  can  be 
made  pursuant  to  10  CFR  50.59.  Therefore, 
the  proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Proposed  change  2  would  revise  TS  3.3.1. 
"Reactor  Protective  Instrumentation  (RPS) — 
Operating,"  to  delete  the  exception  of  the 
power  range  neutron  flux  channels  from 
Surveillance  Requirement  (SR)  3.3.1.7.  SR 
3.3.1.7  requires  that  a  channel  functional  test 
be  performed  on  each  RPS  channel,  except 
the  power  range  neutron  flux  channels. 
Therefore,  the  proposed  change  would  delete 
the  exception  to  SR  3.3.1.7  for  the  power 
range  neutron  flux  channels.  This  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safsty. 

Proposed  change  3  would  revise  SR  3.3.2.5 
of  TS  3.3.2,  "Reactor  Protective 
Instrumentation  (RPS)-Shutdown."  SR 
3.3.2.5  requires  that  the  RPS  response  time  be 
verified  within  limits  every  24  months  on  a 
staggered  test  basis.  SR  3.3.1.13  of  TS  3.3.1 
also  requires  that  response  time  tests  be 
performed  every  24  months  on  a  staggered 
test  basis.  However,  neutron  detectors 
presently  are  excluded  from  response  time 
testing  in  Modes  1  and  2.  Therefore,  the 
proposed  change  will  add  a  note  to  SR  3.3.2.5 
to  allow  exclusion  of  neutron  detectors  from 
response  time  testing.  The  proposed  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 


Proposed  change  4  would  delete  the  bypass 
removal  function,  as  it  is  not  a  p>art  of  the 
RAS  function.  Because  the  RAS  function 
does  not  utilire  the  bypass  removal  function, 
eliminating  the  words  from  the  SR  cannot 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Proposed  change  5  would  revise  the  FHIS 
monitor  allowable  values  and  would  not  alter 
the  existing  margin  of  safety.  The  change 
would  only  rtlinquish  control  of  the 
allowable  values  from  the  TSs  to  quality- 
affecting  (changes  will  require  a  10  CFR 
50.59  evaluation)  procedures.  In  addition,  the 
proposed  change  would  correct  a 
typographical  error  in  the  Note  to  SR 
3.3.10.3.  Therefore,  operation  of  the  facility 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Proposed  change  6  revises  the  name  of 
Function  6  of  Table  3.3.11-1.  Currently,     * 
Function  6  nifers  to  Containment  Sump 
Water  Level  (wide  range),  and  is  mora 
correctly  specified  as  the  Containment  Water 
Level  (wide  range).  The  proposed  change 
cannot  involve  a  significant  reduction  in  a 
margin  of  safety. 

Proposed  change  7  would  remove  an 
inconsistency  between  what  is  specified  in 
the  LCO,  and  what  is  required  to  be  verified 
by  the  SR.  The  proposed  change 
conservatively  removes  the  inconsistency  by 
revising  SR  X4.7.2  to  specify  that  the 
required  steam  generator  secondary  side 
water  level  be  verified  greater  than  50% 
(wide  range).  This  change  is  consistent  with 
existing  station  procedures,  and  consistent 
with  operation  of  the  facility.  The  proposed 
change  cannot  involve  a  significant  reduction 
in  a  margin  of  safety. 

Proposed  change  8  would  revise  TS 
3.4.12.1,  "Low  Temperature  Overpressure 
Protection  (LTOP)  System."  Specifically,  the 
Applicability  would  be  revised  to  clarify  the 
Mode  6  applicability.  The  Applicability 
should  read  "Mode  6  when  the  head  is  on 
the  reactor  vessel  and  the  RCS  is  not  vented." 
This  change  is  intended  to  clarify  the 
Applicability  of  TS  3.4.12.1  in  Mode  6,  and 
also  reflects  the  previous  requirements  of 
former  TS  3/4.4.8.3.1,  "Overpressure 
Protection  Systems  RCS  Temperature  less 
than  or  equal  to  256^." 

Proposed  change  9  would  revise  SR  3.Z.5.3 
and  SR  3.7.5.4  of  TS  3.7.5,  "Auxiliary 
Feedwater  (AFW)  System,"  to  delete  the 
requirements  that  the  SRs  be  performed  in 
Mode  1,  2,  Of  3.  The  intent  of  the  wording 
for  the  SR  is  to  perform  the  test  in  Mode  5 
in  order  to  demonstrate  the  operabilify  of  the 
system  in  Modes  1,  2,  and  3.  Therefore,  the 
proposed  change  cannot  involve  a  significant 
reduction  in  a  margin  of  safety. 

Proposed  change  10  would  revise  Section 
5.5.2.10.  "Inservice  Testing  Program."  The 
change  will  clarify  that  this  section  applies 
not  only  to  the  Inservice  Testing  Program,  but 
includes  the  Inservice  Inspection  Program  as 
well.  This  change  is  editorial  in  that  it 
correctly  idantifies  the  intent  of  this  section. 
This  is  an  editorial  change  only. 

Proposed  change  11  would  revise  Section 
5.5.2.11  to  correct  typographical  errors. 
Operation  of  the  facility  would  remain 
unchanged  as  a  result  of  the  propwsed 
changes  and  could  not  create  the  possibility 


of  a  new  or  different  kind  of  accident  &t>m 
any  previously  evaluated. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Main  Library,  University  of 
California,  Irvine.  California  92713. 

Attorney  for  licensee:  T.E.  Oubre. 
Esquire,  Southern  California  Edison 
Company,  P.O.  Box  800,  Rosemead, 
California  91770. 

NBC  Project  Director:  William  H. 
Bateman. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  February 
3, 1998. 

Description  of  amendment  request: 
The  proposed  changes  will  replace  the 
augmented  inspection  requirements  for 
the  Reactor  Coolant  Pump  flywheels 
specified  by  Regulatory  Guide  1.14, 
"Reactor  Coolant  Pump  Integrity," 
Revision  1,  dated  August  1975,  with 
those  established  by  WCAP-14535A, 
"Topical  Report  on  Reactor  Coolant 
Pump  Flywheel  Inspection 
Elimination,"  dated  November  1996, 
and  will  eliminate  the  inspection 
requirements  for  the  flow  straighteners. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Virginia  Electric  and  Power  Company  has 
reviewed  the  requirements  of  10  CFR  50.92 
as  th6y  relate  to  the  proposed  changes  for  the 
North  Anna  Units  1  and  2  and  determined 
that  a  significant  hazards  consideration  is  not 
involved. 

(a)  The  elimination  of  the  ins{>ection 
requirements  for  the  flow  straighteners,  and 
the  reduction  of  the  inspection  requirements 
for  the  reactor  coolant  pump  flywheels  as 
granted  by  the  NRC  and  supported  by 
WCAP-14535A  do  not  significantly  increase 
the  probability  of  an  accident  previously 
evaluated  in  the  safefy  analysis  report. 

The  surveillance  frequency  changes  for  the 
reactor  coolant  pump  flywheels  are  based 
up)on  the  technical  liasis  of  the  Westinghouse 
Energy  Systems  Topical  Report  WCAP- 
14535A.  The  results  of  WCAP-14535A  have 
been  reviewed,  evaluated,  and  accepted  for 
referencing  in  license  applications  by  the 
NRC  in  their  letter  entitled  "Acceptance  for 
Referencing  of  Topical  Report  WCAP-14535, 
Topical  Report  on  Reactor  Coolant  Pump 
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Flywheel  Inspection  Elimination"  dated 
September  12, 1996. 

The  proposed  surveillance  (inspection) 
requirements  only  reduce  the  inspection 
frequency  for  the  reactor  coolant  pimip 
flywheels  and  eliminate  the  inspection 
requirements  for  the  flow  [straighteners]. 
There  is  no  change  in  the  method  of  plant 
operation  or  system  design.  Therefore,  the 
proposed  changes  do  not  increase  the 
probability  of  occurrence  or  the 
consequences  of  any  previously  analyzed 
accident 

(b)  The  proposed  changes  for  the 
elimination  of  the  inspectiop  requirements 
for  the  flow  straighteners,  and  for  the 
reductfon  in  inspection  requirements  for  the 
reactor  coolant  pump  flywheels  as  granted  by 
the  NRC  and  supported  by  WCAP-W535A 
do  not  create  the  possibility  of  an  accident 
or  malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safbty  analysis 
report. 

The  proposed  surveillance  (inspection) 
requirements  only  reduce  the  inspection 
firequency  for  the  reactor  coolant  ptmip  - 

flywheels  and  eliminate  the  inspection 
requirements  for  the  flow  [straighteners]  in 
Unit  1.  There  is  no  change  in  the  method  of 
plant  operation  or  system  design.  Therefore, 
there  are  no  new  or  different  kinds  of 
accident  or  malfunction  from  any  accidents    ' 
previously  evaluated. 

(c)  The  proposed  changes  for  the 
elimination  of  the  inspection  requirements 
for  the  flow  straighteners,  and  for  the 
reduction  in  inspection  requirements  for  the 
reactor  coolant  pimip  flywheels  as  granted  by 
the  NfRC  and  supported  by  WCAP-14535A 
do  not  impact  the  accident  analysis 
assiunptions  or  the  basis  of  any  Technical 
Specification.  The  revised  inspection 
requirements  only  reduce  the  examination 
frequency  for  the  reactor  coolant  pump 
flywheels  and  eliminate  the  inspection 
requirements  for  the  flow  [straightener]  in 
Unit  1.  Therefore,  the  proposed  changes  in 
surveillance  (inspection)  frequency  do  not 
result  in  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Lcxal  Public  Document  Room 
location:  The  Alderman  Library.  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Gordon  E. 
Edison,  Acting. 


Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  Couhty,  Virginia 

Date  of  amendment  request:  February 
3, 1998. 

Description  of  amendment  request: 
The  proposed  changes  will  allow  the 
reactor  trip  bypass  breakers  to  be  tested 
in  the  racked-in  position.  This  change 
will  continue  to  ensure  the  operabillty 
of  the  breakers  and  elimiaate 
unnecessary  movement  caused  by 
racking  the  breakers,  thus  reducing  the 
wear  and  tear  on  the  breakers  and  the 
possibility  of  a  reactor  trip.  The 
operation  of  the  Reactor  Protection 
System  and  the  reactor  trip  and  the 
reactor  trip  bypass  breakers  are  not 
being  changed;  The  proposed  changes  in 
the  test  sequence  for  the  reactor  trip 
bypass  breakers  continue  to  provide 
assurance  that  the  reactor  trip  bypass 
breakers  will  operate  as  designed  to 
mitigate  the  consequence  of  any  unsafe 
or  improper  reactor  operation  during 
steady-state  or  transient  power 
operations  when  the  bypass  breakers  are 
placed  in  service  for  reactor  trip  system 
testing  or  trip  breaker  maintenance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Virginia  Electric  and  Power  Company  has 
reviewed  the  requirements  of  10  CFR  50.92 
as  they  relate  to  the  proposed  changes  for  the 
North  Anna  Units  1  and  2  and  determined 
that  a  significant  hazards  consideration  is  not 
involved. 

(a)  Operation  and  testing  of  the  reactor  trip 
breakers  does  not  increase  the  probability  of 
an  accident  or  malfonction  of  equipment 
important  to  safety  previously  evaluated  in 
the  safety  analysis  report 

The  testing  sequence  will  continue  to 
ensure  that  the  reactor  trip  system  will  be 
operable  to  mitigate  the  consequences  of  any 
unsafe  or  improper  reactw  operation  during 
steady  state  or  transient  power  operatioi£s. 
Although  the  breaker  is  placed  in  service 
before  it  is  tested,  the  breaker  is  tested  as 
soon  as  practicable  to  reestablish  operability 
prior  to  performing  testing  of  the  reactor  trip 
system  or  maintenance  on  the  reactor  trip 
breakers.  During  the  short  period  of  time  the 
breaker  is  closed  before  the  local  shunt  trip 
device  test,  the  operability  of  the  breaker  is 
established  based  on  satisfactory  breaker 
testing  conducted  during  the  previous 
surveillance  interval.  Changing  the  minimum 
channels  operable  requirement  for  the  reactor 
trip  bypass  breakers  does  not  affect  the 
opOTBtion  of  the  reactor  trip  system  since 
only  one  reactor  trip  breaker  can  be  inservice 
for  testing  or  maintenance  of  the  reactor 
protection  system.  Therefore,  the  proposed 
test  sequence  does  not  significantly  increase 


the  probability  of  occtinence  or  the 
consequences  of  any  previously  analyzed 
accident 

(b)  The  proposed  Technical  Specifications 
do  not  create  the  possibility  of  an  accident 
or  malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety  analysis 
report 

The  proposed  test  sequence  change  does 
not  alter  the  actual  test  performed  to 
establish  operability  of  the  reactor  trip  bypass 
breakws.  The  bypass  breakers  will  be  proven 
operable  prior  to  reactor  trip  system  testing 
or  reactor  trip  breaker  maintenance. 
Although  the  breaker  is  placed  in  service 
before-it  is  tested,  the  breaker  is  tested  as 
soon  as  practicable  to  reestablish  operability 
prior  to  performing  testing  of  the  reactor  trip 
system  or  maintenance  on  the  reactor  trip 
breakers,  [hiring  the  short  period  of  time  the 
breaker  is  closed  before  the  local  shunt  trip 
device  test,  the  operability  of  the  breaker  is 
established  based  on  satisfactory  breaker 
testing  conducted  during  the  previous 
surveillance  interval.  Changing  the  minimum 
channels  operable  requirement  for  the  reactor 
trip  bypass  breakers  does  not  affect  the 
operation  of  the  reactor  trip  system  since 
only  one  reactor  trip  bypass  breaker  can  be 
inservice  for  testing  or  maintenance  of  the 
reactor  protection  system.  Therefore,  it  is 
concluded  that  no  new  or  different  kind  of 
accident  or  malfunction  from  any  previously 
evaluated  has  been  created. 

(c)  The  proposed  Technical  Specifications 
change  does  not  result  in  a  significant 
reduction  in  maigin  of  safety. 

The  proposed  change  in  the  reactor  trip 
bypass  brraker  test  sequence  provides 
assurance  that  the  reactor  trip  system 
remains  operable  during  normal  operations 
or  during  reactor  trip  system  testing  and 
reactor  trip  breaker  maintenance  to  mitigate 
the  consequences  of  any  unsafe  or  improper 
reactor  operation.  Changing  the  minimum 
channels  operable  requirement  for  the  reactor 
trip  bypass  breakers  does  not  affect  the 
o{}eration  of  the  reactor  trip  system  since 
only  one  reactor  trip  bypass  breaker  can  be 
inservice  for  testing  or  maintenance  of  the 
reactor  protection  system.  Therefore,  the 
proposed  change  in  the  test  sequence  for  the 
reactor  trip  bypass  breaker  does  not 
significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville.  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Himton  and  Williams, 
Riverfi^nt  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond.  Virginia  23219. 

NRC  Project  Director:  Gordon  E. 
Edison.  Acting. 
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Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  October 
13, 1997,  as  supplemented  by  a  letter 
dated  February  10, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Technical  Specifications 
(TS)  to  denote  several  changes.  The 
proposed  changes  are:  Relocating 
information  to  the  Updated  Safety 
Analysis  Report  (USAR),  deleting  . 
redundant  information,  incorporating 
new  references  and  deleting  incorrect 
references,  correcting  errors,  and 
augmenting  existing  requirements. 

Basis  for  proposed  no  significant 
haxards  consideration  detarmination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
considerati(»i,  which  is  presented 
below: 

The  proposed  changes  were  revised  in 
accordance  with  the  provision  of  10 
CFR  50.92  to  show  no  significant 
hazards  exist.  The  propcraed  changes 
will  not: 

(1)  Involvs  a  significant  incrvasa  in  the 
probability  or  consequences  of  an  accident 
previously  evahuted. 

The  likelihood  that  an  accident  wrill  occur 
is  neither  increased  nor  decreased  by  these 
TS  changes.  The  TS  chanses  wiU  not  impact 
the  function  ot  method  of  operation  of  plant 
equipment  Thus,  there  is  not  a  significant 
increase  in  the  probability  of  a  previously 
analyzed  accident  due  to  the  rhanyif  Since 
no  plant  practices  have  changed  and  no 
plrysical  changes  an  being  made,  no  systems, 
equipment,  or  components  are  afiiected  by  the 
pn^wsad  changes.  Thus,  the  conaequencas  of 
the  malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the  Updated 
Safety  Analysis  Report  (USAR)  are  not 
increased  by  the  changes. 

The  propoaad  changes  are  administrative 
in  nature  and,  therafore.  have  no  impact  on 
accident  initiaton  or  plant  equifMoent,  and 
thus,  do  not  affect  the  probabilities  or 
consequences  of  an  accident. 

(2)  Create  the  ooesibility  of  a  new  or 
diffsrent  kind  of  acddant  from  any  accident 
previously  evaluated. 

Operation  of  the  bcility  in  acowdance 
with  the  proposed  TS  changes  would  not 
create  the  possibility  of  a  new  or  difierant 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  changes  to  tne  physical  plant 
or  operations.  Since  these  administrative 
changes  do  not  contribute  to  acddent 
initiation,  they  do  not  produce  a  new 
accident  scenario  or  produce  a  new  type  of 
equipment  malfunction.  Also,  these  changes 
do  not  alter  any  existing  accident  scenarios; 
they  do  not  afiect  equipment  or  its  operation, 
and  thus,  do  not  create  the  possibility  of  a 
new  or  difierent  kind  of  accident 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 


Changes  in  the  proposed  amendment 
include  relocating  information  to  the  USAR, 
deleting  redundant  infbnnation, 
incorporating  new  references,  deleting 
incorrect  references,  correcting  errors,  and 
augmenting  existing  requirements.  Operation 
of  the  fedlity  in  accordance  with  the 
proposed  TS  would  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  proposed 
changes  do  not  affect  plant  equipment  or 
operation.  Safety  limits  and  limiting  safety 
system  settings  are  not  affected  by  £ese 
proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of^O  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofirin  Library,  2420  Nicolet  Drive, 
Gteea  Bay,  Wl  54311-7001. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  Project  Director:  Richard  P. 
Savio. 

Previoiuly  Published  Notices  of 
Consideration  of  laenance  of 
Amendment  to  Facility  Operating 
Licenses,  Praposed  No  Significant 
Hazards  Cmttidaration  Determination, 
and  Opp<Htmity  fiar  a  Hearing 

The  following  notices  were  previously 
published  aa  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circimistances. 
They  are  repeated  here  because  the 
biweekly  notice  Usts  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideraticxi. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  dted.  lliis  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duice  Energy  Corporation,  Docket  No. 
50-270,  Oconee  Nuclear  Station,  Unit  2. 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  January 
15, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TS)  Table  4.1- 
1  and  TS  4.5,2.1.2  to  allow  a  one-time 
extension  for  specified  Unit  2  refueling 
outage  surveillances  during  operating 
cycle  16. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register:  January 
23. 1998  (63  FR  3593). 


Expiration  date  of  individual  notice: 
February  23, 1998. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla. 
South  Carolina. 

lES  Utilities  Inc..  Docket  No.  50-331. 
Duane  Arnold  Energy  Center,  Liim 
County,  Iowa 

Date  of  application  for  amendment: 
February  3. 1998. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  change  the  operability 
requirement  for  the  Standby  Liquid 
CcHitrol  system  to  Rim/Power 
Operations  and  Startup. 

Date  of  individual  notice  in  Federal 
Regialer  February  26. 1998  (63  FR 
9872). 

Expiration  date  of  individual  notice: 
March  30. 1998. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  SE.,  Cedar  Rapids,  Iowa 
52401. 


UMI 


lES  Utilities  Inc.  Docket  No.  50-331, 
Duane  Arnold  Energy  Center.  Unn 
County,  Iowa 

Date  of  application  for  amendment: 
February  3, 1998. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  definiticms  of  Cold 
Condition  and  Cold  Shutdown  and  add 
a  new  section,  3.17,  Vessel  Hydrostatic 
Pressure  and  Leak  Testing,  to  the 
Technical  Specifications  to  specifically 
allow  reactor  vessel  hydrostatic  pressure 
testing  to  be  perf (unned  during  plant 
shutdown. 

Date  of  individual  notice  in  Federal 
Register  February  26. 1998  (63  FR 
9874). 

Expiration  date  of  individual  notice: 
March  30, 1998. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  SE..  Cedar  Rapids.  Iowa 
52401. 

Southern  Nuclear  Operating  Company. 
Inc.  Docket  Nos,  50-348  and  50-364, 
Joseph  M.  Farley  Nucl^  Plant,  Units  1 
and  2,  Houston  County^ Alabama 

Date  of  amendment  request:  July  23, 
1997,  as  supplemented  Septen]i>er  30, 
October  27.  and  December  18, 1997.  and 
February  12. 1998. 

Description  of  amendment  request: 
The  July  23, 1997,  application  was 
previotisly  noticed  in  the  Federal 
Register  on  September  10, 1997  (62  FR 
47699).  In  addition,  the  December  18, 
1997,  supplement  provided  additional 
information  that  revised  the  original 
licensee's  evaluation  of  the  no 
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significant  hazards  consideration  and, 
therefore,  was  noticed  in  the  Federal 
Register  on  January  14, 1998  (63  FR 
2281).  The  February  12. 1998, 
supplement  provided  additional 
information  that  revised  the  licensee's 
evaluation  of  the  no  significant  hazards 
consideration.  Therefore,  renotification 
of  the  Commission's  proposed 
determination  of  no  significant  hazards 
is  necessary. 

The  proposed  amendments  would 
revise  the  Technical  Specifications 
(TSs)  by  relocating  the  reactor  coolant 
system  (RCS)  pressure  and  temperature 
limits  from  the  TSs  to  the  proposed 
Pressure  Temperature  Limits  Report  in 
accordance  with  the  guidance  provided 
by  Generic  Letter  96-03,  "Relocation  of 
the  Pressure  Temperature  Limit  Curves 
and  Low  Temperature  Overpressure 
Protection  System  Limits."  TS  3.4.10.3 
would  be  revised  to  require  that  two 
residual  heat  removal  system  suction 
relief  valves  be  opterable  or  that  the  RCS 
be  vented  at  RCS  indicated  cold  leg 
temperatures  less  than  or  equal  to  325 
"F.  In  addition,  a  new  TS  would  be 
added  to  limit  the  operation  of  more 
than  one  reactor  coolant  pump  below 
110  "F. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register:  February 
23,  1998  (63  FR  9020). 

Expiration  date  of  individual  notice: 
March  25. 1998. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369,  Dothan,  Alabama 
36302. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
.Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 


amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  apphcations  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  and  at  the 
local  public  dociunent  rooms  for  the 
particular  facihties  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
November  7,  1997. 

Brief  description  of  amendments:  The 
amendments  remove  the  24/48  Volt 
direct  current  (Vdc)  batteries  and 
associated  charger  and  distribution 
systems  from  the  Unit  2  Technical 
Specifications.  All  safety-related  loads 
associated  with  the  24/48  Vdc  batteries 
for  Unit  2  will  be  connected  to  other 
safety  related  battery  systems  which  are 
in  the  TS. 

Date  of  issuance:  February  25, 1998. 

Effective  date:  Immediately,  to  be 
implemented  writhin  30  days. 

Amendment  Nos.:  165  and  160. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  14, 1998  (63  FR  2277). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  25, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
October  3. 1996. 

Brief  description  of  amendments:  The 
amendments  will  correct  a 


typographical  error  that  was  introduced 
into  the  Technical  Specifications  with 
the  issuance  of  Amendment  Nos.  150 
and  145  issued  on  Jime  28. 1996. 

Date  of  issuance:  February  25, 1998. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  166  and  161. 

Facility  Operating  License  Nos.  DPR- 
1 9  and  DPR-25:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  14, 1998  (63  Fr  2273). 

liie  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  25, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris. 
IlUnois  60450. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
October  15, 1997. 

Brief  description  of  amendments:  The 
amendments  eliminate  imnecessary 
detail  from  the  Accident  Monitoring 
Instrumentation  Surveillance 
Requirements  (TS  Table  4.3.7.5-1). 

Date  of  issuance:  February  17, 1998. 

Effective  date:  Immediately,  to  be 
implemented  prior  to  startup  from 
L1F35  for  Unit  1  and  L2R07  for  Unit  2. 

Amendment  Nos.:  123  and  108. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  19, 1997  (62  FR 
61841). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  17. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348. 

Duke  Energy  Corporation,  Docket  No. 
50-270,  Oconee  Nuclear  Station,  Unit  2, 
Oconee  County,  South  Carolina 

Date  of  application  for  amendment: 
January  15. 1998. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TS)  Table  4.1-1  and 
Specification  4.5.2.1.2  to  allow  a  one- 
time extension  for  specified  Unit  2 
refueling  outage  siirveil lances  during 
operating  cycle  16. 
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Date  of  issuance:  February  23, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  upon 
receipt. 

Amendment  No.:  228. 

Facility  Operating  License  No.  DPR- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Rmater:  January  23, 1998  (63  FR  3593). 

llie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  FelMiiary  23, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270.  and  50-287.  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  for  amendments: 
February  2, 1998,  as  supplemented 
February  18, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  wording  used  to 
specify  refueling  outage  surveillances. 

Date  of  issuance:  Feoruary  26, 1998 

Effective  date:  As  of  the  date  of 
issuance  and  will  be  implemented 
within  30  days. 

Amendment  Nos.:  Unit  1-228;  Unit 
2-229;  Unit  3-225. 

Facility  Operating  License  Nos.  DPR- 
38.  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  (63  FR  6784  dated 
February  10,  1998).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportunity  to  request  a  hearing  by 
March  12. 1998,  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination, 
any  such  hearing  would  take  place  after 
issuance  of  the  amendments.  The 
February  18, 1998,  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  February  2, 
1998,  application  and  the  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  a  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
February  26, 1998. 

Attorney  for  licensee:  J.  Michael 
McCarry,  ID,  Winston  and  Strawn,  1200 
17th  Street,  NW..  Washington,  DC. 


Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Florida  Power  and  Light  Company,  et 
al..  Docket  No.  50-389.  St.  Lucie  Plant. 
Unit  No.  2,  St.  Lucie  County.  Florida 

Date  of  application  for  amendment: 
August  22, 1997. 

Brief  description  of  amendment: 
Changes  to  the  Technical  Specifications 
(TS)  to  relocate  the  inservice  testing 
program  requirements  from  TS  4.0.5  to 
the  Administrative  Controls  Section  in 
the  Unit  1  and  2  TS. 

Date  of  Issuance:  February  25, 1998. 

Effective  Date:  February  25, 1998. 

Amendment  Nos.:  153  and  91. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register.  September  24, 1997  (62  FR 
50006). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  25, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Community 
College  Library,  3209  Virginia  Avenue, 
Fort  Pierce.  Florida  34981-5596. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
October  21,  1997,  as  supplemented  by 
letter  dated  February  3. 1998.  The 
application  superseded  a  previous 
application  of  May  16.  1997. 

Brief  description  of  amendment:  This 
amendment  revised  administrative 
requirements  regarding  the  unit  staff 
positions  of  General  Supervisor 
Operation  and  Manager  Operations  as 
stated  in  TS  6.2.2.i  and  6.3.1. 

Date  of  issuance:  February  19,  1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  160. 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register;  November  5, 1997  (62  FR 
59916). 

The  February  3,  1998,  letter  provided 
clarifying  information  that  did  not 
change  the  no  significant  hazards 
consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  19, 
1998. 


UMI 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northeast  Nuclear  Energy  Company 
(NNECO).  et  al..  Docket  No.  50-336. 
Millstone  Nuclear  Power  Station,  Unit 
No.  2.  New  London  County,  Connecticut 

Date  of  application  for  amendment: 
March  27, 1997,  as  supplemented  on 
September  25, 1997. 

Brief  description  of  amendment:  The 
amendment  r^rises  'Technical 
Specification  (TS)  Limiting  Condition 
for  Operation  (LCO)  3.7.11  and 
Surveillance  Requirement  (SR)  4.7.11 
for  the  ultimate  heat  sink.  TS  LCO 
3.7.11  is  chaiiged  to  indicate  that  the 
ultimate  heat  sink  is  operable  at  a  water 
temperature  of  less  than  or  equal  to  75 
"F  instead  of  an  average  value.  The  use 
of  average  when  verifying  the  water 
temperattire  and  the  reference  to  a 
specific  monitoring  location  are  deleted 
in  TS  SR  4.7.11.a  and  .b.  The  TS  Bases 
Section  3/4.7.11  is  also  modified  to 
reflect  the  above  changes. 

A  license  condition  was  also  included 
in  Appendix  B  of  the  Operating  license, 
which  is  a  list  of  additional  license 
conditions.  This  license  condition  was 
discussed  with  NNECO  in  a  conference 
call  on  December  15, 1997,  and  NNECO 
agreed  to  the  inclusion  of  the  license 
condition  for  approving  the  amendment. 

Date  of  issuance:  February  9, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  213. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications  and  Appendix  B  of 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register;  April  23,  1997  (62  FR  19831). 

The  September  25, 1997,  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  March  27, 
1997,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  9, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Commimity-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  Attn:  Vince  Juliano, 
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49  Rope  Ferry  Road.  Waterford, 
Connecticut. 

Northeast  Nudear  Energy  Company 
(NNECOh  et  al.  Docket  No.  50-423. 
Millstone  Nuclear  Power  Station.  Unit 
No.  3.  New  London  County.  Connecticut 

Date  of  application  for  amendment: 
August  29, 1997,  as  supplemented  by 
letters  dated  September  25  and 
November  14, 1997. 

Brief  description  of  amendment: 
Based  on  a  review  and  subsequent 
calculations  of  the  cold 
overpressurization  protection  (COPS) 
enabling  temperature  and  the 
emergency  core  cooling  system  (ECCS)/ 
charging  system  mode  3  requirements, 
NNECO  proposes  to  reduce  the  COPS 
enabling  temperature.  As  a  result, 
NNECO  proposed  the  following 
Technical  Specifications  (TS)  changes: 
add  new  heatup  and  cooldowna 
pressure/temperature  limit  curves  and 
their  associated  requirements;  add  new 
power  operated  reUef  valve  (PORV) 
setpoint  curves  and  their  associated 
requirements;  revise  the  reactor  coolant 
loops  and  coolant  circulation,  ECCS, 
boration  systems,  and  COPS  to 
incorporate  the  lower  enabling 
temperature  and  new  restrictions  for 
cold  overpressure  protection  system, 
PORV  undershoot,  and  residual  heat 
removal  (RHR)  relief  valve  bellows;  add 
a  footnote  to  allow  a  reactor  coolant 
pimip  to  substitute  for  an  RHR  pump 
during  heatup  from  Mode  5  to  4.  which 
is  consistent  with  the  improved 
standard  technical  specification  (STS); 
reword  TS  3/4.4.9.3  and  its  surveillance 
requirement  to  be  consistent  with  the 
improved  STS;  and  revise  the  affected 
Bases  sections  to  be  consistent  with  the 
proposed  changes. 

Date  of  issuance:  February  12, 1998. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days  of  issuance. 

Amendment  No.:  157. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  8, 1997  (62  FR 
52583). 

The  September  25  and  November  14, 
1997,  letters  provided  clarifying 
information  that  did  not  change  the 
August  27, 1997,  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  12, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
November  20, 1996,  as  supplemented  by 
letter  dated  February  20, 1997,  and 
submittal  dated  March  25,  1997. 

Brief  description  of  amendment:  The 
amendment  revised  the  technical 
specifications  to  reflect  organizational 
changes  and  correct  editorial  and 
typographical  inaccuracies.  It  also 
removed  paragraph  3.D  of  the  faciUty 
operating  license  that  described  the 
modification  that  increased  the  spent 
fuel  pool  storage  capacity. 

Date  of  issuance:  February  3,  1998. 

Effective  date:  February  3, 1998. 

Amendment  No.:  184. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications  and  Facility  Operating 
License  No.  DPR-40. 

Date  of  initial  notice  in  Federal 
Register;  January  2.  1997  (62  FR  131) 
and  April  9, 1997  (62  FR  17238).  The 
March  25.  1997.  submittal  did  not 
change  the  staffs  original  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  3, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
October  4, 1995,  as  supplemented  by 
letters  dated  July  17, 1996,  August  20, 
1996,  and  June  2,  1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  technical 
specifications  to  relocate  the 
requirements  in  10  subsections  of  the 
technical  specifications  to  licensee- 
controlled  documents. 

Date  of  issuance:  February  3, 1998. 

Effective  date:  February  3, 1998,  to  be 
implemented  within  90  days  of 
issuance. 

Amendment  Nos.:  Unit  1—120;  Unit 
2—118. 


Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Operating  Licenses  and  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  November  27, 1995  (60  FR 
58404).  The  July  17,  1996,  August  20, 
1996,  and  June  2, 1997,  supplemental 
letters  provided  additional  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  3, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County. 
California 

Date  of  application  for  amendments: 
May  14, 1997.  as  supplemented  by  letter 
dated  December  15. 1997. 

Brief  description  of  amendments:  The 
amendments  revised  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  (DCPP)  Unit 
Nos.  1  and  2  to  revise  Technical 
Specification  (TS)  6.9.1.8.b.5  to  replace 
reference  WCAP-10266-P-A  with 
WCAP-12945-P  for  best  estimate  loss- 
of-coolant  accident  (LOCA)  analysis. 
The  amendment  also  revises  TS  Bases  3/ 
4.2.2  and  3/4.2.3  to  change  the 
emergency  core  cooling  system  (ECCS) 
acceptance  criteria  limit  to  state  that 
there  is  a  high  level  of  probabihty  that 
the  ECCS  acceptance  criteria  limits  are 
not  exceeded. 

Dote  o//ssuance;  February  13,  1998. 

Effective  date:  February  13, 1998,  to 
be  implemented  within  90  days  of 
issuance. 

Amendment  Nos.:  Unit  1—121;  Unit 
2—119. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  30,  1997  (62  FR  40855). 

■file  December  15, 1997,  supplemental 
letter  provided  additional  clarifying 
information  and  did  not  change  the 
staff's  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  February  13, 1998. 


11930 


Federal  Register /Vol.  63,  No.  47 /Wednesday,  March  11,  1998 /Notices 


No  significant  hazards  consideration 
comments  received:  No. 

Lcxal  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  Cahfomia 
93407 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
December  9, 1996. 

Brief  description  of  amendments:  The 
amendments  revised  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  (DCPP), 
Unit  Nos.  1  and  2  to  revise  the 
surveillance  frequencies  from  at  least 
once  every  18  months  to  at  least  once 
per  refueling  interval  (nominally  24 
months)  for  the  reactor  trip  system 
(RTS)  and  engineering  safety  features 
actuation  systems  (ESFAS) 
instrumentation  channels,  and  make 
certain  changes  in  trip  setpoints  and 
allowance  values  due  to  a  setpoint 
methodology  change  in  support  of  the 
calibration  extensions.  Channel 
operational  tests  (COTs)  and  trip 
actuating  device  operational  tests 
(TADOTs)  associated  with  these 
channels  are  also  being  extended. 
Revisions  to  the  appropriate  TS  Bases 
are  being  revised  to  support  the  TS 
revisions. 

Date  of  issuance:  February  17, 1998. 

Effective  date:  February  17, 1998,  to 
be  implemented  within  90  days  of 
issuance. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  122;  Unit  2— 
Amendment  No.  120. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  12, 1997  (62  FR 
6577) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  17, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  CaUfomia 
93407. 


Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
May  31,  1996. 

Brief  description  of  amendments: 
These  amendments  delete,  from  the 
Technical  Specifications,  Section 
4.7.2. d.2,  the  surveillance  requirement 
for  chlorine  detection  for  the  control 
room  emergency  outside  air  supply 
system  as  a  result  of  the  removal  of  bulk 
quantities  of  gaseous  chlorine  irom  the 
Susquehanna  Steam  Electric  Station. 

Date  of  issuance:  February  19, 1998. 

Effective  date:  Both  imits,  as  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  Nos.:  172  and  145. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  hily  16,  1997  (62  FR  38137). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  19, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Southern  Nuclear  Power  Company,  Inc., 
Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-A24  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
August  8, 1997,  as  supplemented 
October  10, 1997,  January  16,  23,  and 
27,  1998. 

Brief  description  of  amendments:  The 
amendment  changes  Vogtle  Electric 
Generating  Plant,  Units  1  and  2, 
Technical  Specifications  (TS)  3.7.17, 
"Fuel  Storage  Pool  Boron 
Concentration,"  TS  3.7.18,  "Fuel 
Assembly  Storage  in  the  Fuel  Storage 
Pool,"  and  TS  4.3.  "Fuel  Storage,"  to 
allow  credit  for  soluble  boron,  in  the 
spent  fuel  pool,  for  maintenance  of 
subcriticality  associated  with  spent  fuel 
storage. 

Date  of  issuance:  February  20, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  99 — Unit  1;  77 — 
Unit  2 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  Decembw  31, 1997  (62  FR 
68136). 

The  January  16,  23.  and  27, 1998, 
letters  provided  clarifying  information 
that  did  not  cliange  the  scope  of  the 
August  8, 1997,  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  20, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
September  17, 1997  (TS  97-02). 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  by  modifying 
Surveillance  Requirements  (SRs) 
4.6.2.1. l.b.,  4,6.2.1. I.e.  4.6.2.1. l.d,  and 
4.6.2. 1.2.b  to  account  for  a  plant 
modification  to  the  containment  spray 
system  and  to  make  the  SRs  more 
consistent  with  the  Westinghouse 
Standard  TS  (NUREG-1431). 

Date  of  issuance:  February  20, 1998. 

Effective  date:  February  20, 1998. 

Amendment  Nos.:  231  and  221. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  TS. 

Date  of  initial  notice  in  Federal 
Register  October  8, 1997  (62  FR  52589). 

"rhe  Commission's  related  evaluation 
of  the  amendmmit  is  contained  in  a 
Safety  Evaluation  dated  February  20, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant.  Unit  1, 
Callaway  County,  Wssouri 

Date  of  application  for  amendment: 
February  23, 1996,  as  supplemented  by 
letters  dated  April  24, 1996,  and 
November  IS,  1996. 

Brief  description  of  amendment:  The 
amendment  revises  the  Callaway  Plant, 
Unit  1  operating  license  to  reflect  Union 
Electric  Company  (UEC)  as  a  wholly- 
owned  operating  subsidiary  of  Ameren 
Corporation  at  the  closing  of  the 
contemplated  merger  between  UEC  and 
CIPSCO  Incorporated. 

Date  of  issuance:  February  13, 1998. 
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Effective  date:  February  13,1 998 . 
Amendment  No.:  120. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register.  May  22, 1996  (61  FR  25713] 
The  November  15. 1996,  supplemental 
letter  provided  only  clarifying 
information  and  did  not  diange  the 
original  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dateid  February  13, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Missouri- 
Columbia,  Elmer  Ellis  Library, 
Coliunbia.  Missouri. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri. 

Date  of  application  for  amendment: 
August  8, 1997. 

Brief  description  of  amendment:  The 
amendment  revises  the  Callaway  Plant, 
Unit  1  surveillance  reqiiirements  of 
Technical  Specification  3/4.7.4, 
"Essential  Service  Water  System"  by 
removing  the  requirement  to  perform 
4.7.4.b,  4.7.4.b.2  and  4.7.4.C  during 
shutdown. 

Date  of  issuance:  February  24, 1998. 

.    Effective  date:  February  24, 1998,  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 
Amendment  No.:  121. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  17, 1997  (62  FR 
66143)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
F^ruary  24. 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Missouri- 
Coliunbia,  Elmer  Ellis  Library, 
Columbia,  Missouri  65201-5149. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  March  1998. 

For  the  Nuclear  Regulatory  Commission. 
KHwor  G.  AdenMB, 

Acting  Director,  Division  of  Reactor  Projects — 
Z27/7V  Office  of  Nuclear  Reactor  Emulation. 
[FR  Doc  98-6085  Filed  3-10-98;  8:45  am] 
BNJJNQ  OOOE  7aS0-O1-P 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  Masting:  April  23-24, 1908— 
Albuquarqua,  Naw  Maxioo:  Tha 
Dapartmant  of  Enannfa  Work  on  tha 
Total  Syatsm  Parformanca 
Aaaaaamant  for  tha  VlabiHty 
Aaaaaamant  (T8PA-VA) 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board's  Panel  on  Performance 
Assessment  will  hold  a  meeting  April 
23-24. 1998.  beginning  at  8:30  a.m.  both 
days.  The  meeting,  which  is  open  to  the 
public,  will  focus  on  the  Department  of 
Energy's  work  on  the  total  system 
performance  assessment  for  the  viability 
assessment,  or  TSPA-VA.  A  detailed 
agenda  will  be  available  approximately 
two  weeks  prior  to  the  meeting  by  fax 
or  e-mail,  or  on  the  Board's  web  site  at 
www.nwtrb.gov. 

The  meeting  will  be  held  at  the 
Sheraton  Uptown  Albuquerque  Hotel. 
2600  Louisiana  Boulevud.  NE. 
Albuquerque,  New  Mexico  87110;  Toll- 
free  (800)  252-7772;  Tel  (505)  881- 
0000;  Fax  (505)  881-3736.  Reservations 
for  accommodations  must  be  made  by 
March  23, 1998,  and  you  must  indicate 
that  you  are  attending  the  Nuclear 
Waste  Technical  Review  Board's  panel 
meeting  to  receive  the  preferred  rate. 

Time  will  be  set  aside  on  the  agenda 
for  comments  and  questions  from  the 
public.  Those  wishing  to  speak  are 
encouraged  to  sign  the  Public  Comment 
Register  at  the  check-in  table.  A  time 
limit  may  have  to  be  set  on  the  length 
of  individual  remarics;  however,  written 
comments  of  any  length  may  be 
submitted  for  the  record. 

Transcripts  of  this  meeting  will  be 
available  on  computer  disk,  via  e-mail, 
or  on  a  library-loan  basis  in  paper 
format  from  Davonya  Barnes,  Board 
staff,  beginning  May  22. 1998.  For     ~^ 
further  information,  contact  Frank 
Randall,  External  Affairs,  2300 
Clarendon  Blvd.,  Suite  1300,  Arlington, 
Virginia  22201-3367;  (Tel)  703-235- 
4473;  (Fax)  703-235-4495;  (E-mail) 
infoOnwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
high-level  radioactive  waste  and 
commercial  spent  nuclear  fuel.  In  that 
same  legislation.  Congress  directed  the 
DOE  to  characterize  a  site  at  Yucca 
Mountain,  Nevada,  for  its  suitability  as 


a  potential  location  for  a  permanent 
rei>ository  for  the  disposed  of  that  waste. 

Dated:  March  6, 1998. 
William  Bunartl, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

(FR  Doc.  98-6209  Filed  3-10-98;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Inveetment  Company  Act  Relseee  No. 
23068;  812-110iq 

AMP  UmNad,  at  al.;  Notica  of 
Application 

March  4. 1998. 

AOBiICY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 
exemption  xmder  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  from  section  15(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the 
implementation,  without  prior 
shareholder  approval,  of  new  sub- 
advisory  agreements  ("New 
Agreements")  between  Seligman 
Henderson  Co.  ("Sub-adviser")  and 
).&W.  Seligman  &  Co.  Incorporated 
("Seligman")  relating  to  various 
registered  investment  companies  (each  a 
"Fund"  and  collectively,  the  "Funds") 
in  connection  with  the  acquisition  of 
Henderson  pic  ("Henderson")  by  AMP 
Limited  ("AMP").  The  order  would 
cover  a  period  of  up  to  150  days 
following  the  later  of:  (i)  the  date  on 
which  the  assignment  of  the  existing 
investment  sub-advisory  agreements 
("Existing  Agreements")  is  deemed  to 
have  occurred  [i.e.,  the  date  AMP  is 
deemed  to  control  the  issued  share 
capital  of  Henderson  (the  "Assignment 
Date")),  or  (ii)  the  date  upon  which  the 
requested  order  is  issued  (but  in  no 
event  later  than  October  1, 1998) 
("Interim  Period").  The  order  also 
would  pennit  the  Sub-adviser  to  receive 
all  fees  earned  imder  the  New 
Agreements  during  the  Interim  Period 
following  shareholder  approval. 
APPUCANTS:  AMP,  Henderson,  and  the 
Sub-adviser. 

RUNQ  DATES:  The  application  was  filed 
on  February  18, 1998,  and  was  amended 
and  restated  (m  March  3, 1998. 

HEARMa  OR  NOTmCATKM  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
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copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
March  26, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  AMP,  AMP  Building,  33 
Alfred  Street,  Sydney,  NSW  2000, 
Australia;  Henderson,  3  Finsbury 
Avenue,  London  EC2M  2PA,  England; 
Sub-adviser,  100  Park  Avenue,  New 
York,  New  York  10017. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Edward  P.  Macdonald,  Branch  Chief,  at 
(202)  942-0564  [Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPWJMCWTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  202-942-B090). 

^plicants'  Representations 

1.  AMP,  an  Australian  limited 
company,  together  with  its  consolidated 
subsidiaries,  is  a  financial  services 
company.  Henderson  is  a  European 
investment  management  firm.  The  Sub- 
adviser  is  a  50:50  partnership  formed 
between  Seligman  and  Henderson 
International,  Inc.,  a  Delaware 
corporation  and  an  indirect  whoUy- 
o%vned  subsidiary  of  Henderson. 

2.  The  Sub-adviser  has  sub-advisory 
agreements  with  thirteen  registered 
investment  companies  and  serves  as 
sub-adviser  to  the  Funds  pursuant  to  the 
Existing  Agreements  with  Seligman,  the 
Funds'  investment  adviser.  The  Sub- 
adviser  serves  the  sub-adviser  for 
Seligman  Common  Stock  Fund.  Inc.. 

'.  Seligman  Growth  Fund.  Inc.,  Seligman 
Income  Fund,  Inc.,  and  Tri-Continental 
Corporation.  The  Sub-adviser  also 
serves  as  sub-adviser  for  the  following 
portfolios  of  Seligman  Henderson 
Global  Fund  Series,  Inc.:  Seligman 
Henderson  International  Fund, 
Seligman  Henderson  Emerging  Markets 
Growth  Fund,  Seligman  Henderson 
Global  Growth  Opportunities  Fund, 
Seligman  Henderson  Global  Smaller 
Companies  Fund  and  Seligman 
Henderson  Global  Technology  Fund; 
and  as  the  sub-adviser  for  the  following 
portfolios  of  Seligman  Portfolios,  Inc.: 


Seligman  Henderson  International 
Portfolio,  Seligman  Henderson  Global 
Growth  Opportunities  Portfolio, 
Seligman  Henderson  Global  Smaller 
Companies  Portfolio,  and  Seligman 
Henderson  Global  Technology  Portfolio. 
Both  Seligman  and  the  Sub-adviser  are 
investment  advisers  registered  under  the 
Investment  Advisers  Act  of  1940. 

3.  On  February  3, 1998,  the  boards  of 
directors  for  Henderson  and  AMP 
announced  that  they  had  agreed  on  the 
terms  of  a  recommended  cash  offer 
("Offer")  under  which  DLJ  Phoenix 
Securities  Limited  on  behalf  of  AMP, 
through  AMP's  newly-formed  indirect 
subsidiary,  AMP  Invest  pic,  would  seek 
to  acquire  all  of  the  issued  share  capital 
of  Henderson  (the  "Transaction").  It  is 
anticipated  that  all  conditions  to  the 
Offer,  including  receipt  of  all  necessary 
regulatory  approvals,  will  be  fulfilled  on 
or  after  Match  11, 1998. 

4.  AppUcants  state  that  the 
Transaction  could  be  deemed  to  result 
in  an  assignment  and  thus  the  automatic 
termination  of  the  Existing  Agreements 
between  Seligman  and  the  Sub-adviser. 
Applicants  request  an  exemption  to 
permit  the  implementation,  without 
prior  shareholder  approval,  of  the  New 
Agreement$.  The  requested  exemption 
will  cover  the  Interim  Period  of  not 
more  than  150  days  beginning  on  the 
later  of  the  Assignment  Date  or  the  date 
of  the  issuance  of  the  requested  order 
and  continuing  with  respect  to  each 
Fund  through  the  date  on  which  each 
New  Agreement  is  approved  or 
disapproved  by  the  Fimd's 
shareholders,  but  in  no  event  after 
October  1, 1998.  AppUcants  represent 
that,  during  the  Interim  Period  the  New 
Agreements  will  contain  identical  terms 
and  conditions  as  the  Existing 
Agreements,  except  in  each  case  for 
effective  dates,  execution  dates,  and 
termination  dates. 

5.  Applicants  state  that  the  board  of 
directors  of  each  Fund  (the  "Board") 
will  meet  {trior  to  the  Assignment  Date 
in  accordance  with  section  15(c)  of  the 
Act  to  evaluate  whether  the  terms  of  the 
New  Agreements,  including  the  escrow 
provisions  described  below,  are  in  the 
best  interest  of  the  Funds  and  their 
shareholders.* 

6.  Applicants  submit  that  it  will  not 
be  possible  to  obtain  shareholder 
approval  of  the  New  Agreements  in 
accordance  with  section  15(a)  of  the  Act 
prior  to  the  Assignment  Date. 
Applicants  state  that  each  Fund  will 
promptly  schedule  a  meeting  of 


shareholders  to  vote  on  the  approval  of 
the  New  Agreements  to  be  held  within 
150  days  after  the  commencement  of  the 
Interim  Period,  but  in  no  event  later 
than  October  1, 1998. 

7.  Applicants  also  request  an 
exemption  to  permit  the  Sub-adviser  to 
receive  from  each  Fund  all  fees  earned 
under  the  New  Agreements  during  the 
Interim  Period,  if  and  to  the  extent  the 
New  Agreements  are  approved  by  the 
shareholders  of  each  Fund.^  Applicants 
state  that  the  fees  to  be  paid  during  the 
Interim  Period  will  not  be  greater  than 
the  fees  currently  paid  by  Uie  Funds. 

8.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
financial  institution  (the  "Escrow 
Agent").  The  advisory  fees  payable 
imder  the  New  Agreements  during  the 
Interim  Period  will  be  paid  into  an 
interest-bearing  escrow  account 
maintained  by  the  Escrow  Agent.  The 
amounts  in  the  escrow  account 
(including  interest  earned  on  such  paid 
fees)  will  be  paid  to  the  Sub-adviser 
only  after  the  New  Agreements  are 
approved  by  the  shareholders  of  the 
relevant  Fund  in  accordance  with 
section  15(a)  of  the  Act.  If  shareholder 
approval  is  not  given,  the  Escrow  Agent 
will  return  the  escrow  amoimts  to  the 
appropriate  Fund.  Befcwe  the  release  of 
any  such  escrow  amotmts,  the  Boards 
will  be  notified. 

Applicants'  L^gal  Analysis 

1.  Section  lS(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  shall  be 
unlawful  for  any  person  to  serve  or  act 
as  an  investment  adviser  of  a  registered 
investment  company,  except  pursuant 
to  a  written  contract  that  has  been 
approved  by  the  vote  of  a  majority  of  the 
outstanding  voting  securities  of  such 
registered  investment  company.  Section 
15(a)  of  the  Act  further  requires  that 
such  written  contract  provide  for  its 
automatic  termination  in  the  event  of  its 
"assignment."  Section  2(a)(4]  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  an 
investment  advisory  or  investment  sub- 
advisory  contract  by  the  assignor  or  of 
a  controlling  block  of  the  assignor's 
outstanding  voting  sectirities  by  a 
secxirity  holder  of  the  assignor. 


<  Applicants  acknowledge  that,  to  the  extent  that 
the  Board  of  any  Fund  cannot  meet  to  approve  a 
'  New  Agreement  prior  to  the  Assignment  Date,  such 
Fund  may  not  rely  on  the  exemptive  relief  in  this 
application. 


'  Applicants  state  that  if  the  Assigament  Date 
precedes  issuance  of  the  requested  order,  the  Sub- 
adviser  will  continue  to  serve  as  sub-adviser  after 
the  Assignment  Date  (and  prior  to  the  issuance  of 
the  order)  in  a  manner  consistent  with  its  fiduciary 
duty  to  continue  to  provide  advisory  services  to  the 
Funds  even  thougk  approval  of  the  New 
Agreements  has  not  yet  been  secured  from  the 
Funds'  shareholders.  Applicants  also  state  that  the 
Funds  may  be  required  to  pay,  with  respect  to  the 
period  until  receipt  of  the  order,  no  more  than  the 
actual  out-of-pock«t  costs  to  the  Sub-adviser  for 
providing  advisory  services. 
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2.  Applicants  state  that  it  is  possible 
that  AMP  may  be  deemed  to  have 
obtained  control  of  more  than  25%  of 
the  voting  securities  of  Henderson  as 
early  as  March  11, 1998.  Accordingly, 
Applicants  state  that  an  assignment  of 
the  Existing  Agreements  may  then  occur 
and  the  Existing  Agreements  will 
terminate  by  their  terms. 

3.  Rule  15a-4  provides,  in  pertinent 
part,  that  if  an  investment  advisory 
contract  with  a  registered  investment 
company  is  terminated  by  an 
assignment  the  adviser  may  continue  to 
serve  for  120  days  under  a  written 
contract  that  has  not  been  approved  by 
the  company's  shareholders,  provided 
that:  (a)  The  new  contract  is  approved 
by  that  comjiany's  board  of  directors 
(including  a  majority  of  the  non- 
interested  directors);  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  imder  the  contract  most  recently 
approved  by  the  company's 
shareholders:  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directly  or  indirectly  receives 
money  or  other  benefit"  in  connection 
vtith  the  assignment.  Applicants  state 
that  because  AMP,  Henderson  and/or 
the  Sub-adviser  may  be  deemed  to 
receive  a  benefit  in  connection  with  the 
Transaction,  there  is  a  question  as  to  the 
Applicants'  ability  to  rely  on  rule  15a- 
4. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

5.  Applicants  note  that  the  terms  and 
timing  of  the  Transaction  were 
determined  by  AMP  and  Henderson  in 
response  to  a  number  of  factors  beyond 
the  scope  of  the  Act  and  substantially 
unrelated  to  the  Funds  or  the  Sub- 
adviser.  Applicants  state  that  it  is  not 
possible  for  the  Funds  to  obtain 
shareholder  approval  of  the  New 
Agreements  prior  to  the  Assignment 
Date.  Applicants  submit  that  the  Boards 
will  meet  to  approve  the  New 
Agreements  prior  to  the  Assignment 
Date,  and  the  shareholders  of  the  Funds 
will  be  further  protected  by  the 
establishment  of  the  escrow  account 
described  in  the  application. 

6.  Applicants  submit  that  the  Sub- 
adviser  will  take  all  appropriate  steps  to 
ensure  that  the  scope  and  quality  of 
advisory  and  other  services  provided  for 


the  Funds  during  the  Interim  Period 
will  be  at  least  equivalent  to  the  scope 
and  quality  of  services  previously 
provided.  During  the  Interim  Period,  the 
Sub-adviser  will  operate  under  the  New 
Agreement,  which  will  have  the  same 
terms  and  conditions  as  the  respective 
Existing  Agreements,  except  for  the 
effective  dates,  execution  dates,  and 
termination  dates.  Applicants  assert  that 
the  level  of  services  provided  by  the 
Sub-adviser  will  remain  the  same  imder 
the  New  Agreements  as  under  the 
Existing  Agreements. 

7.  Applicants  also  assert  the  allowing 
the  implementation  of  the  New 
Agreements  will  ensure  that  there  will 
be  no  disruption  to  the  investment 
program  and  the  delivery  of  related 
services  to  the  Fimds  because  the 
personnel  that  provide  such  services  to 
the  Funds  will  remain  substantially  the 
same  as  before  the  Assignment  Date. 

Applicants'  Conditioiis 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  The  New  Agreements  to  be 
implemented  following  the 
commencement  of  the  Interim  Period 
will  have  the  same  terms  and  conditions 
as  the  respective  Existing  Agreements, 
except  for  the  enective  dates,  execution 
dates,  and  termination  dates. 

2.  Fees  payable  to  the  Sub-adviser  for 
the  period  covered  by  the  order  will  be 
maintained  during  the  Interim  Period  in 
an  interest-bearing  escrow  account 
(including  interest  earned  on  such 
amounts),  and  will  be  paid:  (a)  to  the 
Sub-adviser  after  the  requisite  approval 
by  shareholders  is  obtained;  or  (b)  in  the 
absence  of  such  approval,  to  the 
relevant  Fund. 

3.  Each  Fund  will  promptly  schedule 
a  meeting  of  shareholders  to  vote  on 
approval  of  the  New  Agreements  to  be 
held  within  150  days  after  the 
commencement  of  the  Interim  Period, 
but  in  no  event  later  than  on  October  1, 
1998. 

4.  Henderson,  and  not  the  Funds,  will 
pay  the  costs  of  preparing  and  Hling  the 
application  and  the  costs  relating  to  the 
solicitation  of  approval  of  the  Funds' 
shareholders  of  the  New  Agreements. 

5.  The  Sub-adviser  will  take  all 
appropriate  steps  to  ensure  that  the 
scope  and  quality  of  advisory  and  other 
services  provided  to  the  Funds  during 
the  Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
respective  Boards,  including  a  majority 
of  the  directors  who  are  not  "interested 
persons"  of  the  Funds,  as  defined  in 
section  2(a)(19]  of  the  Act 
("Disinterested  Directors"),  to  the  scope 
and  quality  of  services  previously 


provided.  In  the  event  of  any  material 
change  in  the  personnel  providing 
services  pursuant  to  the  New 
Agreements,  the  Sub-adviser  will 
apprise  and  consult  with  the  Boards  of 
the  a^iected  Funds  in  order  to  assure 
that  the  Boards,  including  a  majority  of 
the  Disinterested  Directors,  are  satisfied 
that  the  services  provided  will  not  be 
diminished  in  scope  or  quality. 

For  the  CkMnmission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-6181  Filed  3-10-98;  8:45  am] 
ilUJNQ  oooc  Hie-oi-« 


SECURITIES  AND  EXCHANGE 
COMMSSION 

[RalMM  Na  36-26B37] 

Hllnga  Undar  tha  Public  Utility  Holding 
Con^any  Act  of  1935,  aa  Amaftdad 
f'Acf') 

March  4, 1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
March  30, 1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  vdll  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  elective. 

Ameren  Corporation,  et  al.  (70-9177) 
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Notice  of  Proposal  To  Issue  Common 
Stock;  Order  Authorizing  Solicitation  of 
Proxies 

Ameren  Corporation  ("Ameren"),  a 
registered  holding  company,  and  its 
subsidiary  service  company,  Ameren 
Services  Company  ("Ameren  Services"), 
both  located  at  1901  Chouteau  Avenue, 
St.  Louis,  Missouri  63103  (both, 
"Declarants"),  have  filed  a  declaration 
under  sections  6(a),  7  and  12(e)  of  the 
Act  and  rules  62  and  65  under  the  Act. 

Ameren  proposes  to:  (1)  soUcit 
proxies  from  its  shareholders  for  their 
approval,  at  Ameren's  1998  Annual 
Meeting  of  Shareholders  scheduled  for 
April  28, 1998,  of  Ameren's  Long-Term 
Incentive  Plan  of  1998  ("LTIP").  a  stock 
compensation  plan  approved  by  the 
Ameren  Board  of  Directors;  and  (2)  issue 
and/or  acquire  in  the  open  market, 
through  March  31,  2003,  up  to  fo\ir 
miUion  shares  of  its  common  stock, 
$0.01  par  value  ("Common  Stock")  for 
purposes  of  awards  under  the  LTIP. 

The  purpose  of  the  LTIP  is  to  give 
Ameren  and  its  subsidiaries  and  other 
associates  ("affiUates,"  as  defined  in  the 
LTIP)  a  competitive  advantage  in 
attracting,  retaining  and  motivating 
officers,  employees  and  directors  by 
awarding  incentives  linked  to  the 
profitability  of  Ameren  and  its 
businesses.  Declarants  also  state  that  the 
LTIP  is  intended  to  increase  shareholder 
value.  The  LTIP  will  be  administered  by 
the  Human  Resources  Committee  of  the 
Ameren  Board  of  Directors 
("Committee"),  which  will  determine 
the  officers  and  employees  eUgible  to. 
receive  awards  and  the  amoimt  of  any 
award.  The  Committee  will  interpret  the 
LTIP  and  can  adopt  rules  deemed 
appropriate.  No  LTIP  awards  may  be 
made  to  Committee  members,  except  by 
action  of  the  full  Board  of  Directors. 

The  following  awards  may  be  granted 
under  the  LTIP:  (1)  performance  units — 
rights,  which  may  be  payable  in  cash, 
shares  of  Common  Stock,  other  awards 
or  other  property,  which  is  contingent 
on  the  achievement  of  performance 
goals  set  by  the  Committee;  (2)  restricted 
stock — rights  to  receive  shares  of 
Common  Stock  awarded  as  determined 
by  the  Committee,  which  shares  will  be 
subject  to  transferability  or  other 
restrictions;  (3)  options — rights  to 
purchase  shares  of  Common  Stock,  or 
other  awards  or  property,  at  a  specified 
price  during  a  prescribed  time  period; 
and  (4)  sto<^  appreciation  rights — the 
right  to  receive  a  cash  payment  equal  to 
the  excess  of  the  fair  market  value  of 
Common  Stock  on  the  date  of  exercise 
over  the  grant  price  of  the  stock 
appreciation  right.  The  exercise  price  of 
options  and  the  grant  price  of  stock 


appreciation  rights  will  not  be  less  than 
the  fair  maricet  value  of  the  Common 
Stock  on  the  date  of  the  grant. 

Any  Common  Stock  used  to  fund  the 
LTIP  may  be,  at  the  discretion  of 
Ameren,  authorized  but  unissued 
shares,  treasury  shares  or  shares 
purchased  on  the  open  market  by  an 
independent  plan  administrator  or 
agent.  The  decision  as  to  whether  shares 
are  to  be  purchased  directly  from 
Ameren,  in  the  open  market  or  in 
privately  negotiated  transactions,  will 
be  based  on  Ameren's  need  for  common 
equity  and  tny  other  factors  considered 
by  Ameren  to  be  relevant.  Ameren  states 
that  the  Common  Stock  used  to  fund  the 
LTIP  will  be  in  addition  to  the  shares  of 
Common  Stock  proposed  to  be  issued  or 
acquired  for  other  benefit  plans  and  the 
dividend  reinvestment  plan.' 

As  mentioned  above,  Ameren 
proposes  to  solicit  proxies  from  its 
shareholders  to  approve  the  LTIP. 
Ameren  and/or  Ameren  Services 
propose  to  mail  the  proxy  materials  to 
the  shareholders  of  Common  Stock  on 
or  about  March  20, 1998.  Accordingly, 
Ameren  and  Ameren  Services  request 
that  an  order  authorizing  the  solicitation 
of  proxies  be  issued  as  soon  as 
practicable  under  rule  62(d). 

It  appears  to  the  Commission  that 
Ameren's  and  Ameren  Services' 
declaration  regarding  the  proposed 
solicitation  of  proxies  should  be 
permitted  to  become  effective 
immediately. 

It  is  ordered,  under  rule  62  under  the 
Act,  that  the  declaration  regarding  the 
proposed  solicitation  of  proxies  become 
effective  immediately,  subject  to  the 
terms  and  conditions  contained  in  rule 
24  under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-6178  Filed  3-10-98;  8:45  am) 
BILUNQ  COOE  B010-01-M 
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Vestaur  Securities,  Inc.  and  CoreStates 
Investment  Advisers,  Inc.;  Notice  of 
Application 

March  4, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


1  See  Holdiog  Co.  Act  Release  No.  26809  (Dec.  30. 
1997). 


UMI 


action:  Notice  of  application  for 
exemption  under  section  6(c)  of  the 
Investment  Cooipany  Act  of  1940  (the 
"Act")  from  section  15(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  AppUcants 
seek  an  order  to  permit  the 
implementation,  without  prior 
shareholder  approval,  of  a  new 
investment  advisory  agreement  ("New 
Agreement")  between  Vestaur 
Securities,  Inc.  ("Fvmd")  and  CoreStates 
Investment  Advisers,  Inc.  ("Adviser")  in 
connection  with  the  merger  of 
CoreStates  Financial  Corp 
("CoreStates")  with  and  into  First  Union 
Corporation  ("First  Union").  The  order 
would  cover  a  period  of  up  to  120  days 
following  the  date  of  the  consummation 
of  the  merger  (but  in  no  event  later  than 
July  31. 1998)  ("Interim  Period").  The 
order  also  would  permit  the  Adviser  to 
receive  all  fees  earned  imder  the  New 
Agreement  during  the  Interim  Period 
following  shareholder  approval. 

APPUCANTS:  Fund  and  Adviser. 

RUNG  DATES:  The  application  was  filed 
on  February  6, 1998.  AppUcants  have 
agreed  to  file  an  amendhnent  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  included  in  this 
notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  30, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  layers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  DC.  20549. 
Fund,  c/o  Mark  E.  Stalnecker,  Centre 
Square  West-UM  Floor,  15th  and  Market 
Streets,  Philadelphia,  Pennsylvania 
19101,  and  Adviser,  c/o  Mark  E. 
Stalnecker,  1500  Market  Street,  P.O.  Box 
7558,  Philadelphia,  Pennsylvania 
19101-7558. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  McDonald,  Jr.,  Senior 
Counsel,  at  (202)  942-0533,  or  Edward 
P.  MacDonald,  Branch  Chief,  at  (202) 
942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
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SUPPUEMBITARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  N.W..  Washington.  DC  20549  (tel. 
202-942-«090). 

Applicants'  Representations 

1.  The  Fimd  is  a  Etelaware  corporation 
registered  under  the  Act  as  a  clmed-end 
management  investment  company.  The 
Adviser  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  and  is  an  indirect 
wholly-owned  subsidiary  of  CoreStates. 

2.  On  November  17, 1997,  CoreStates 
entered  into  an  agreement  and  plan  of 
merger  ("Merger  Agreement")  imder 
which  CoreStates  will  be  merged  with 
and  into  First  Union  ("Transaction"). 
Upon  consummation  of  the  merger 
(expected  to  occur  on  March  31, 1998), 
the  Adviser  will  become  an  indirect 
wholly-owned  subsidiary  of  First 
Union. 

3.  Applicants  state  that  the 
Transaction  will  result  in  an  assignment 
of  the  existing  investment  advisory 
agreement  between  the  Fund  and  the 
Adviser  ("Existing  Agreement"). 
Applicants  request  an  exemption:  (i)  to 
permit  the  implementation,  without 
prior  shareholder  approval,  of  the  New 
Agreement;  and  (ii)  to  permit  the 
Adviser  to  receive  from  the  Fund  all 
fees  earned  imder  the  New  Agreement 
during  the  Interim  Period  if  the  New 
Agreement  is  approved  by  shareholders 
of  the  Fimd.  Applicants  state  that  the 
New  Agreement  will  have  substantially 
the  same  terms  and  conditions  as  the 
Existing  Agreement,  except  for  its 
effective  date,  termination  date  and 
escrow  provisions  described  below. 

4.  The  Board  will  meet  on  March  11, 
1998,  in  accordance  with  section  15(c) 
of  the  Act,  to  review  and  approve  the 
New  Agreement.^  The  Board  requested 
the  Adviser  to  provide  information  it 
deemed  reasonably  necessary  to 
evaluate  whether  the  terms  of  the  New 
Agreement  are  in  the  best  interests  of 
the  Fund  and  its  shareholders,  and  at 
the  Board  meeting  on  March  11, 1998, 
the  Board  Mrill  consider  such 
information. 

5.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
financial  instituticm  ("Escrow  Agent"). 
The  fees  payable  to  the  Adviser  under 
the  New  A^«ement  during  the  Interim 
Pwiod  will  be  paid  into  an  interest- 
bearing  escrow  account  maintained  by 


■  Applicant*  adoiawladgi  that,  to  th*  axtmt  that 
tha  Boani  cannot  maat  prior  to  the  ronaummation 
ofthaTianiacrton.  tha  Fund  may  not  raly  on  tha 
axaraptiva  raiiaf  raquaatad  in  thia  application. 


the  Escrow  Agent.  The  amounts  in  the 
escrow  account  (including  interest 
earned  on  such  paid  fees)  will  be  paid 
to  the  Adviser  only  if  Fund  shareholders 
approve  the  New  Agreement.  If  the 
Interim  Period  has  ended  and  the  Fund 
shareholdws  have  foiled  to  approve  the 
New  Agreement,  the  Escrow  Agent  will 
pay  to  the  Fimd  the  escrow  amoimts 
(including  any  interest  earned).  Before 
the  release  of  any  such  escrow  amoimts, 
the  directors  of  the  Fimd  who  are  not 
"interested  persons"  of  the  Fund, 
within  the  meaning  of  section  2(a)(19)  of 
the  Act  ("Independent  Directors")  will 
be  notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pwrtinent  part,  that  it  shall  be 
unlawful  ifor  any  person  to  serve  or  act 
as  an  investment  adviser  of  a  registered 
investment  company,  except  pursuant 
to  a  written  contract  that  has  been 
approved  by  the  vote  of  a  majority  of  the 
outstanding  voting  securities  of  such 
registered  investment  company.  Section 
15(a)  of  the  Act  further  requires  that 
such  written  contract  provide  for 
automatic  termination  in  the  event  of  its 
"assignment."  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor,  or  of  a  controlling  block 
of  the  assignor's  outstanding  voting 
securities  by  a  security  holder  of  the 
assignor. 

2.  Applicants  state  that,  upon 
completion  of  the  Transaction,  indirect 
control  of  the  Adviser  will  transfer  to 
First  Union.  Accordingly,  the 
Transaction  will  result  in  an 
"assignment"  of  the  Existing  Agreement 
and  the  Existing  Agreement  will 
terminate. 

3.  Rule  15a— 4  provides,  in  pertinent 
part,  that  if  an  investment  advisory 
contract  with  an  investment  company  is 
terminated  by  an  assignment  in  which 
the  adviser  does  not  directly  or 
indirectly  receive  a  benefit,  the  adviser 
may  continue  to  act  as  such  for  the 
company  for  120  days  under  a  written 
contract  that  has  not  been  approved  by 
the  company's  shareholders,  provided 
that:  (a)  the  new  contract  is  approved  by 
that  company's  board  of  directors 
(including  a  majority  of  the  non- 
interested  directors):  (b)  the 
compensaticm  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recently 
approved  by  the  company's 
shareholders:  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directly  or  indtrectly  receives 
mraiey  or  other  benefit"  in  connectioa 
with  the  assignment.  Applicants  state 


that  they  cannot  rely  on  rule  15a-4 
because  of  the  benefits  CoreStates,  the 
Adviser's  parent,  will  receive  from  the 
Transaction. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transacticm  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
puiposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  Applicants 
assert  that  the  requested  relief  meets 
this  standard. 

5.  Applicants  submit  that  the  timing 
of  the  Transaction  arose  primarily  out  of 
business  considerations  unrelated  to  the 
Fund  and  the  Advisw.  Applicants  state 
that  the  requested  relief  would  permit 
the  continuity  of  investment 
management  for  the  Fund,  without 
interruption,  during  the  period 
following  the  Transaction. 

6.  Applicants  submit  that  the  scope 
and  quality  of  investment  advisory 
services  provided  for  the  Fimd  during 
the  Interim  Period  will  not  be 
diminished.  During  the  Interim  Period, 
the  Adviser  will  operate  under  the  New 
Agreement,  which  will  be  substantively 
the  same  as  the  Existing  Agreement, 
except  for  its  efiective  date  and  escrow 
provisions.  Applicants  are  not  aware  of 
any  material  changes  in  the  personnel 
that  will  provide  investment 
management  services  during  the  Interim 
Period.  Accordingly,  the  Fund  should 
receive,  during  the  Interim  Period,  the 
same  investment  advisory  services, 
provided  in  the  same  manner,  as  the 
Fund  received  before  the  Transaction. 

7.  Applicants  assert  that  to  deprive 
the  Adviser  of  fees  during  the  Interim 
Period  would  be  a  harsh  resuh  and  an 
unreasonable  penalty  to  attach  to  the 
Transaction  and  would  serve  no  useful 
purpose.  Therefore,  appUcants  submit 
that  the  fees  payable  to  the  Adviser 
under  the  New  Agreement  during  the 
Interim  Period  will  be  maintained  in  an 
interest-bearing  escrow  account  by  the 
Escrow  Agent  Such  fees,  however,  will 
not  be  released  by  the  Escrow  Agent  to 
the  Adviser  without  notice  to  the 
Independent  Directors  and  appropriate 
certifications  that  the  New  Agreement 
has  been  approved  by  the  shareholders 
of  the  Fund. 

ApplicaeH'  Coaditio— 

Applicants  agree  as  conditions  to  the 
i^uanoe  of  the  exempt! ve  order 
requested  by  the  application  that: 

1.  The  New  Agreement  will  have 
substantially  the  same  terms  and 
conditioos  as  the  Existing  Advisory 
Agieeiimiitii.  exc^it  for  its  effeLlive  date, 
tsrminatioa  date  and  escrow  provisions. 


11936 


2.  Fees  earned  by  the  Adviser  in 
respect  of  the  New  Agreement  during 
the  Interim  Period  will  be  maintained  in 
an  interest-bearing  escrow  account,  and 
amounts  in  the  account  (including 
interest  earned  on  such  paid  fees)  will 
be  paid:  (a)  to  the  Adviser  in  accordance 
with  the  New  Agreement,  after  the 
requisite  shareholder  approval  is 
obtained;  or  (b)  to  the  Fund,  in  the 
absence  of  shareholder  approval  with 
respect  to  the  Fund. 

3.  The  Fund  will  hold  a  meeting  of 
shareholders  to  vote  on  approval  of  the 
New  Agreement  on  or  before  the  120th 
day  following  the  termination  of  the 
Existing  Agreement  (but  in  no«vent 
later  than  July  31, 1998). 

4.  Either  First  Union  or  the  Adviser 
will  bear  the  costs  of  preparing  and 
niing  the  application  and  the  costs 
relating  to  the  solicitation  of 
shareholder  approval  of  the  New 
Agreement  necessitated  by  the 
Transaction. 

5.  The  Adviser  will  take  all 
appropriate  steps  so  that  the  quality  and 
scope  of  advisory  and  other  services 
provided  to  the  Fund  during  the  Interim 
Period  will  be  at  least  equivalent,  in  the 
judgment  of  the  Board,  including  a 
majority  of  the  Independent  Directors, 
to  the  scope  and  quality  of  services 
previously  provided.  In  the  event  of  any 
material  change  in  the  personnel 
providing  services  pursuant  to  the  New 
Agreement,  the  Adviser  will  apprise  and 
consult  with  the  Board  to  assure  that  the 
Directors,  including  a  majority  of  the 
Independent  Directors  of  the  Fimd,  are 
satisfied  that  the  services  provided  will 
not  be  diminished  in  scope  or  quality. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathu  G.  Katz, 
Secretary. 
|FR  Doc.  gS-6180  Filed  3-10-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Agancy  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  16, 1998. 

An  open  meeting  will  be  held  on       , 
Monday,  March  16, 1998,  at  10:00  a.m. 
A  closed  meeting  will  be  held  on 
Monday,  March  16, 1998,  following  the 
10:00  a.m.  open  meeting. 

Conmiissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 


Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commis«ioner  Unger,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Monday,  March 
16, 1998,  at  10:00  a.m.,  will  be:  The 
Commission  will  hear  oral  argument  on 
an  appeal  by  Victor  Teicher  &  Co.,  L.P., 
an  uru-egistered  investment  adviser 
exempt  from  registration,  and  Victor 
Teicher,  its  sole  general  partner.  Based 
on  respondents'  criminal  convictions, 
the  law  judge  barred  respondents  from 
all  aspects  of  the  securities  industry, 
including  association  with  any 
investment  adviser,  registered  or 
unregistered.  For  further  information, 
contact  William  S.  Stem  at  (202)  942- 
0949. 

The  subject  matter  of  the  closed 
meeting  sdieduled  for  Monday,  March 
16, 1998,  following  the  10:00  ajn.  open 
meeting,  will  be:  Post  argument 
discussion. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  March  9.  1998. 
Jonathan  G.  Katz, 
Secretary 

[PR  Doc.  98-6432  Filed  3-9-98;  3:58  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  PA-24;  File  No.  S7-6-«8] 

Privacy  Act  of  1974:  Major  Alterations 
to  ttie  Pay  and  Leave  System  (SEC-15) 
and  the  Office  of  Inspector  General 
Investigative  Files  (SEC-43) 

agency:  Securities  and  Exchange 

Commission. 

action:  Notice  of  major  alterations. 

SUKMMARY:  In  accordance  with  the 
requiremaits  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the 
Securities  and  Exchange  Commission 


gives  notice  of  major  alterations  to  the 
Pay  and  Leave  System  (SEC-IS)  by 
adding,  among  other  things,  three  new 
routine  uses;  and  the  Office  of  Inspector 
General  Investigative  Files  (SEC-43)  by 
adding  nine  new  routine  uses. 
Amendments  to  these  systems  were  last 
pubhshed  at  62  FR  47884  and  47885, 
September  11, 1997. 
DATES:  Comments  must  be  received  no 
later  than  April  10, 1998.  The  changes 
to  these  systems  of  records  will  take 
effect  April  20, 1998,  unless  the 
Commission  receives  comments  which 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Persons  wishing  to  submit 
comments  should  file  three  (3)  copies 
thereof  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  S7-6-98.  Copies  of  the  comments 
will  be  available  for  public  inspection 
and  copying  at  the  Commission's  Public 
Reference  Branch,  450  Fifth  Street,  NW, 
Washington,  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  R.  Hall,  Privacy  Act  Officer, 
(202)  942-4320,  Office  of  Filings  and 
Information  Services,  Freedom  of 
Information  Act  and  Privacy  Act 
Operations,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria.  VA  22312-2413. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
(SEC)  is  republishing  the  Pay  and  Leave 
System  (SEC-15)  with  major  alterations, 
including  three  new  routine  uses  for  the 
system,  numbered  10, 11,  and  12.  This 
system  of  records  is  subject  to  the 
Privacy  Act  of  1974,  5  U.S.C.  552a. 

Pursuant  to  the  provisions  of  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
(Pub.  L.  104-193)  ("Reconciliation 
Act"),  the  SEC  will  disclose  data  from 
SEC-15  to  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  for  use  in 
the  Federal  Parent  Locator  System 
(FPLS)  and  the  Federal  Tax  Offset 
System. 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  infomiation  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  Effective  October  1, 
1997,  the  FPLS  was  expanded  to 
include  the  National  Directory  of  New 
Hires  (NDNH),  a  database  containing 
information  on  employees  commencing 
employment,  quarterly  wage  data  on 
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private  and  public  sector  employees, 
and  information  on  imemployment 
compensation  benefits.  The 
Reconciliation  Act  requires  that  all 
federal  agencies  transmit  the  applicable 
quarterly  wage  data  to  the  NDNH  by 
January  31, 1998.  Effective  October  1, 
1998,  the  FPLS  will  be  expanded  to 
include  a  Federal  Case  Registry  that  will 
contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
cases.  When  the  Federal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
NDNH  to  determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  in  the  United  States.  If  the 
FPLS  identifies  a  person  as  being  a 
participant  in  a  State  child  support  case, 
that  State  will  be  notified  of  the 
participant's  current  employer. 

The  data  from  SEC-15  to  oe  disclosed 
by  the  SEC  to  the  FPLS  include:  the 
employer's  name  and  address,  and  the 
employee's  name,  addresses,  social 
security  number,  date  of  birth,  date  of 
hire,  and  quarterly  wages. '  hi  turn,  this 
data  will  be  disclosed  by  the  Office  of 
Child  Support  Enforcement  to  the 
Secretary  of  the  Treasury  to  verify 
claims  for  the  advance  payment  of  the 
earned  income  tax  credit  or  to  verify  a 
claim  of  employment  on  a  tax  return.  In 
addition,  names  and  social  security 
numbers  submitted  by  the  SEC  to  the 
FPLS  will  be  disclosed  by  the  Office  of 
Child  Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
number  provided  is  correct. 

Additional  changes  proposed  for 
SEC-15  include  setting  forth  the 
purpose  for  the  system  and  designating 
the  existing  routine  uses  by  adding 
numbers  1  through  9  to  the  currently 
unnumbered  paragraphs. 

Further,  the  SEC  is  revising  the  Office 
of  Inspector  General  Investigative  Files 
(SEC--43)  to  add  nine  new  routines  uses, 
numbered  10  through  18.  These  new 
routine  uses  will  assist  the  Office  of 
Inspector  General  in  carrying  out  its 
statutory  mission  of  preventing, 
detecting,  and  reporting  instances  of 
fi^ud,  waste,  abuse,  and 
mismanagement  in  SEC  programs  and 
operations. 

The  altered  systenv  of  records  reports, 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  have  been  submitted  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 


■  To  the  extent  that  any  of  the  data  elements,  such 
as  the  employee's  addresses,  date  of  birth,  and  date 
of  hire,  is  needed  from  the  Central  Personnel  Data 
File,  which  comprises  the  Commission's  personnel 
files,  the  routine  uses  for  this  system  of  records  are 
published  in  a  government -wide  system  of  records 
notice  (OPM/GOVT-l). 


Committee  on  Government  Affairs  of  the 
Senate,  and  the  Office  of  Management 
and  Budget,  pursuant  to  Appendix  I  to 
OMB  Qrcular  A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  as 
amended  on  February  8, 1996. 
SEC-15  is  revised  as  follows: 

SEC-15 

SYSTEM  NAME: 
Pay  and  Leave  System-SEC. 

SYSTEM  LOCATION: 

Securities  and  Exchange  Commission, 
Op>erations  Center,  6432  General  Green 
Way,  Mail  Stop  0-3,  Alexandria,  VA 
22312-2413. 

CATEQORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  on  all 
individuals  employed  by  the  SEC  in  the 
prior  and  current  calendar  year. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Payroll,  leave,  attendance,  and 
historical  records  on  magnetic  tape  or 
disc,  card,  microfiche,  printout  and 
other  miscellaneous  forms  {i.e.,  W-4, 
retirement  card). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  app.  21-89, 

PURP08E(S); 

These  records  are  used  to  administer 
the  pay  and  leave  requirements  of  the 
Commission.  These  records  may  also  be 
used  to  locate  individuals  for  personnel 
research. 

ROUTINE  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  MCLUDMQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  the  information 
contained  in  these  records  may  be  used 
as  follows: 

1.  To  transmit  any  lawful 
compensation  to  an  employee  for  time 
employed  and/ or  special  awards  and 
allowances  earned  in  the  performance  of 
official  duties. 

2.  To  compile  tax  withholding, 
retirement  contributions  and  other  types 
of  deductions  for  transmission  to 
designated  authorized  recipients  (e.g., 
charity,  unions,  etc.),  other  Federal 
agencies  [i.e.,  IRS,  OPM,  Treasury,  etc.). 
State,  or  local  taxing  authorities. 

3.  To  provide  certain  agencies  [i.e., 
OMB,  GAQ)  documents  in 
substantiation  of  agency  expenditures 
for  salaries  and  personnel  benefits  by  an 
individual  and/or  by  an  Office  within 
the  Commission. 

4.  As  a  data  source  for  management 
ii>formation  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 


which  the  records  are  collected  and 
maintained  or  for  related  financial  or 
personnel  management  functions  or 
manpower  studies;  may  also  be  utilized 
to  respond  to  general  requests  for 
statistical  information  (without  personal 
identification  of  individuals)  imder  the 
Freedom  of  Information  Act  or  to  locate 
specific  individuals  for  financial  or 
persoimel  research  or  related 
management  fimctions. 

5.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

6.  Tne  information  contained  in  this 
system  of  records  will  be  disclosed  to 
the  Office  of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Qrcular  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  circular. 

7.  To  the  Defense  Manpower  Data 
Center,  Department  of  Defense,  and  to 
the  U.S.  Postal  Service  to  conduct 
manual  or  computer  matching  programs 
for  the  purpose  of  identifying  and 
locating  payments  and  those  debtors 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
Commission  in  order  to  collect  the  debts 
under  the  provisions  of  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365) 
and  the  Cash  Management  Improvement 
Act  Amendment  (31  U.S.C.  3711.  3718) 
by  voluntary  repayment,  or  by 
administrative  salary  offset  procedures. 

8.  To  any  other  Federal  a^ncy  for  the 
purpose  of  ejecting  administrative  or 
salary  offset  procedures  against  a  person 
employed  by  that  agency  or  receiving  or 
eligible  to  receive  some  benefit 
payments  from  the  agency  when  the 
Commission  as  creditor  has  a  claim 
against  that  person. 

9.  To  collection  reporting  agencies 
and  credit  bureaus  for  the  purpose  of 
disclosing  or  collecting  payments  firom 
debtors.  Disclosure  of  information  about 
persons  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
Commission  may  be  made  to  other 
Federal  agencies,  but  only  to  the  extent 
of  determining  whether  the  person  is 
employed  by  that  agency  and,  if  so, 
effecting  administrative  or  salary  offset 
procedures  against  the  peraoil. 

10.  To  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  FamiUes,  Department  of 
Health  and  Human  Services,  Federal 
Parent  Locator  System  (FPLS)  and  the 
Federal  Tax  Ofi'set  System  for  use  in 
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locating  individuals  and  identifying 
their  income  sources  to  establish 
paternity,  to  establish  and  modify  orders 
of  support,  and  for  enforcement  action. 

11.  To  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Himian  Services,  for  release 
to  the  Social  Security  Administration 
for  verifying  social  security  numbers  in 
connection  with  the  operation  of  the 
FPLS  by  the  Office  of  Child  Support 
Enforcement. 

12.  To  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  for  release 
to  the  Department  of  Treasury  for 
purposes  of  administering  the  Earned 
Income  Tax  Credit  Program  (Section  32, 
hitemal  'Revenue  Code  of  1986)  and 
verifying  a  claim  with  respect  to 
employment  in  a  tax  return. 

POUaeB  AND  PRACTICES  FOR  STORMQ, 
RETRKVMQ,  ACCESSMO,  RETAMNQ,  AND 
MBP08MQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Appropriate  data  is  stored  on 
electronic  and  paper  records. 

RETRIEVABILITY: 

These  records  are  indexed  for 
individuals  in  alphabetical  sequence  by 
name  or  in  numerical  order  by  their 
social  security  niunbers. 

SAFEGUARDS: 

Only  authorized  SEC  personnel  and 
certain  governmental  agencies, 
approved  by  law,  are  granted  access  to 
any  of  these  records. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  and 
disposed  of  pursuant  to  the  regulations 
imposed  by  General  Services 
Administration,  General  Records 
Schedule  2  and  20. 

SYSrai  HANAQB«(S)  AND  ADDRESS: 

Associate  Executive  Director 
(Finance),  Office  of  the  Comptroller, 
Securities  and  Exchange  Commission, 
Operations  Center,  6432  General  Green 
Way,  Mail  Stop  0-3,  Alexandria,  VA 
22312-2413. 

NOmCATION  PROCEDURE: 

All  requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
may  be  directed  to  the  Privacy  Act 
Officer,  Securities  and  Exchange 
Commission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria,  VA  22312-2413. 

RECORD  ACCESS  PROCEDURES: 

Persons  wishing  to  obtain  information 
on  the  procedures  for  gaining  access  to 


or  contesting  the  contents  of  these 
records  may  contact  or  address  their 
inquiries  to  the  Privacy  Act  Officer, 
Securities  and  Exchange  Commission, 
Operations  Center,  6432  General  Green 
Way,  Mail  Stop  0-5,  Alexandria,  VA 
22312-2413. 

CONTESTING  RECORD  PROCEDURES: 

See  Record  access  procedures  above. 

RECORD  SOURCE  CATEGORIES: 

The  sources  for  the  records  are 
personnel  action  forms,  electronic  time 
and  attendance  records,  withholding 
certificates,  and  other  related 
documents  submitted  by  employees  or 
the  Office  of  Personnel  and 
Administrative  Manaeement. 
SEC-43  is  amended  as  follows: 
Paragraphs  10  through  18  are  added  to 
this  section  to  read  as  follows: 

ROUTME  USES  OF  RECORDS  MAMTAWtEO  M  THE 
SYSTEM,  INCUIDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

***** 

10.  To  inform  complainants,  victims, 
and  witnesses  of  the  results  of  an 
investigation. 

11.  To  qualified  individuals  or 
organizations  in  connection  with  the 
performanoe  of  a  peer  review  or  other 
study  of  th*  Office  of  hispector 
General's  audit  or  investigative 
functions. 

12.  To  private  firms  of  individuals 
with  which  the  Office  of  hispector 
General  has  contracted  to  provide 
support  for  investigations  or  other 
inquiries.  These  private  firms  and 
individuals  will  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

13.  To  a  Federal  agency  responsible 
for  considering  debarment  or 
suspension  action  if  the  record  would 
be  relevant  to  such  action. 

14.  To  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice  on 
Freedom  of  Information  Act  matters. 

15.  To  the  Office  of  Management  and 
Budget  for  the  purpose  of  obtaining  its 
advice  on  Privacy  Act  matters. 

16.  To  a  public  or  professional 
licensing  organization  if  the  record 
indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of 
professional  standards,  or  reflects  on  the 
moral,  educational,  or  professional 
qualifications  of  an  individual  who  is 
licensed  or  who  is  seeking  to  become 
licensed. 

17.  To  the  Office  of  Government 
Ethics  (OGE)  to  comply  with  agency 
reporting  requirements  established  by 
OGE  in  5  CFR  part  2638,  subpart  F. 

18.  To  the  news  media  and  the  public 
when  there  exists  a  legitimate  pubUc 


interest  (e.g.,  to  provide  information  on 
events  in  the  criminal  process,  such  as 
an  indictment). 

By  the  Coramiision. 

Dated:  March  5, 1998. 
Jonathan  G.  Kats, 
Secretary. 
[FR  Doc.  98-6171  Filed  3-10-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelesM  No.  PA-23] 

Privacy  Act  of  1974:  Modification  of  a 
Privacy  Act  System  of  Records 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  minor  modifications. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the 
Securities  and  Exchange  Commission  is 
amending  the  Administrative  Audit 
System  (SEC-14)  to  reflect  updates  to 
the  authority  for  maintenance,  storage, 
retrievability,  and  record  source 
categories,  and  clarification  of  the 
retention  and  disposal.  In  addition,  the 
agency  is  modifying  the  retention  and 
disposal  of  records  maintained  in  the 
Agency  Correspondence  Tracking 
System  (ACTS)  (SEC-29). 
EFFECTIVE  DATS:  March  11, 1998. 
FOR  FURTHER  INFOMNATION  CONTACT: 

Hannah  R.  Hall,  Privacy  Act  Officer, 
(202)  942-4320,  Office  of  Filings  and 
Information  Services,  Freedom  of 
Information  Act  and  Privacy  Act 
Operations,  Securities  and  Exchange 
Conmiission,  Operations  Center,  6432 
General  Green  Way,  Mail  Stop  0-5, 
Alexandria,  VA  22312-2413. 
SUPPI.EMENTARV  INFORMATION:  In  the 
course  of  reviewing  its  Privacy  Act 
systems  of  records  notices,  the 
Commission  identified  needed  changes 
to  the  Administrative  Audit  System 
(SEC-14)  and  the  Agency 
Correspondence  Tracking  System 
(ACTS)  (SEC-29).  Amendments  to  these 
systems  were  last  published  at  62  FR 
47885  and  47887,  September  11, 1997. 
For  the  purpose  of  complying  with  the 
Privacy  Act  and  OMB  Circular  A-130, 
these  modifications  are  minor  changes 
and  do  not  require  an  advance  report  to, 
and  review  by,  the  Congress  and  the 
Office  of  Management  and  Budget. 
SEC-14  is  amended  as  follows: 

SEC-14  I 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  section  is  revised  to  read  as 
follows:  31  U.S.C.  35. 
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STORAQE: 

This  section  is  revised  to  read  as 
follows:  Appropriate  accounting  data  is 
stored  in  electronic  media  and  paper 
form  (e.g.,  purchase  orders,  memoranda, 
subsidiary  ledgers,  invoices,  and  other 
miscellaneous  records). 

retrkvabiuty: 

This  section  is  revised  to  read  as 
follows:  These  records  are  retrieved  by 
the  individual's  name  or  social  security 
number. 

RETENTION  AND  OMPOtAL: 

This  section  is  revised  to  read  as 
follows:  The  records  are  maintained  and 
disposed  of  in  accordance  with  the 
General  Services  Administration, 
General  Records  Schedule  6,  7,  9,  and 
20. 

RECORD  SOURCE  CATEQORCS: 

This  section  is  revised  to  read  as 
follows:  The  sources  for  the  records  are 
purchase  orders,  vouchers,  invoices, 
contracts,  and  electronic  records  [e.g., 
Travel  Manager,  Frequent  Travel 
Solutions,  Inc.)  or  other  paper  records 
submitted  by  employees,  vendors,  and 
other  sources,  including  claims  filed  by 
witnesses  in  SEC  actions. 

SEC-29  is  amended  as  follows: 

SEC-29 

RETBfTKM  AND  DMPOSAL: 

Subsystem  A:  This  section  is  revised 
to  read:  Paper  records  are  retained  in- 
house  for  two  (2)  years  from  the  office's 
date  of  receipt  of  the  complaint/inquiry 
then  transferred  to  the  Federal  Records 
Center  for  storage.  Records  sent  to  the 
Federal  Records  Center  that  do  not 
relate  to  law  enforcement  matters  are 
maintained  for  two  (2)  additional  years 
(for  a  total  of  four  (4)  years  from  the 
office's  date  of  receipt).  Paper  records 
that  do  relate  to  an  enforcement  matter 
are  maintained  for  an  additional  four  (4) 
years  at  the  Federal  Records  Center  for 
a  total  of  six  (6)  years  from  the  office's 
date  of  receipt. 

Subsystem  B:  This  section  is  revised 
to  read:  Paper  records  are  maintained 
in-house  upon  expiration  of  the  ' 
Chaiiman's  tenure  in  office.  In 
accordance  with  17  CFR  200. 80f,  certain 
files  are  forwarded  to  the  Federal 
Records  Center  or  transferred  to  the 
National  Archives  and  Records 
Administration. 

Subsystem  C:  This  section  is  revised 
to  read:  Paper  records  are  maintained 
in-house  for  six  months  from  the  office's 
date  of  receipt  and  destroyed 
periodically  thereafter. 

Subsystem  D:  This  section  is  revised 
to  read:  A  computerized  record  of 
searches  and  transactions  is  maintained 


in  an  on-line  database  and  on  data 
cartridges.  Electronic  records  are 
maintained  indefinitely.  Database  files 
are  saved  on  the  cartridges,  which  are 
sent  to  the  Commission's  off-site  storage 
vendor. 

Dated:  March  5, 1998. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  9S-6175  Filed  3-10-98;  8:45  am) 
BILUNQ  OOOC  aOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatesM  Na  34-30712;  nie  Nos.  SR- 
CBOE-97-48;  SR-4I8RB-M-02:  SR-NA8D- 
96-03;  and  8R-NY8E-07-33] 

Setf-Rogulatory  Organizations:  Order 
Approving  Propoaad  Ruia  Changaa  t>y 
tha  Ctiicago  Bomd  Optiona  Exchanga. 
Municipal  Sacurftlaa  Rulamaidng 
Board,  National  Aaaociatlon  of 
Sacuritias  Daalara.  Inc..  and  Naw  York 
Stock  Exchanga,  Inc.  Ralating  to 
Continuing  Educatton  Raquiramanta 

March  3, 1998. 
I.  IntrodudioD 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 
on  December  30, 1997,  January  21, 1998, 
January  22, 1998,  and  December  8, 1997, 
the  Chicago  Board  Options  Exchange 
("CBOE"),  Municipal  Securities 
Rulemaking  Board  ("MSRB"),  National  ' 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  and  New  York  Stock 
Exchange,  hic.  ("NYSE"),  respectively, 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
proposed  nile  changes  modifying  the 
continuing  education  requirements  of 
registered  persons.^  The  proposed  rule 
changes  were  published  for  comment  in 
the  Federal  Register  on  January  29, 
1998.*  The  Commission  received  five 


n5U.S.C578»a>)(l). 

2  17CFR240.19b-l. 

'  The  NYSE.  CBOE.  and  MSRB  submitted 
tecluical  unendmants  to  tha  proposad  rule 
language.  See  letter  firom  Jazam  E.  Buck.  Senior  Vice 
President.  NYSE,  to  Gail  Marshall,  Special  Counsel. 
Division  of  Market  Regulation,  SEC,  dated  February 
10. 1996;  letter  firom  Lawrence ).  Bresnahan, 
Assistant  Vice  President,  Department  of  Financial 
and  Sales  Practice  Compliance.  CBOE,  to  Gail 
Marshall.  SEC,  dated  January  23, 1996;  and  letter 
from  Ronald  W.  Smith,  Senior  Legal  Associate, 
MSRB,  to  Katherine  A.  England,  Aasistant  Director, 
SBC,  dated  January  21, 1996.  The  CBOE  and  MSRB 
proposed  rule  language,  as  amended,  is  virtually 
identical  to  that  of  the  NYSE,  which  wu  published 
in  Securities  Exchange  Act  Release  No.  39577 
(January  23. 1996),  63  FR  4513  (January  29, 1998). 

*  See  Securities  Exchange  Act  Release  Nos.  39574 
Oanuary  23. 1998),  63  FR  4510  (January  29. 1996) 


comment  letters  regarding  expanding 
the  continuing  education  program.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  changes. 

n.  Background 

The  Securities  Industry/Regulatory 
Council  on  Continuing  Education  ("CE 
Council")  was  created  in  November 
1993  and  is  comprised  of  six  self- 
regulatory  organizations  ("SROs")  and 
thirteen  broker-dealers  to  represent  the 
interests  and  needs  of  a  wide  cross- 
section  of  the  industry.  The  SROs 
include  the  American  Stock  Exchange;' 
CBOE;  MSRB;  NASD;  NYSE;  and  the 
Philadelphia  Stock  Exchange."  The  CE 
Coimcil  facilitates  the  industry/ 
regulatory  coordination  of  the 
administration  and  future  developmmt 
of  the  Continuing  Education  ("CE") 
Program.  The  Council,  on  October  17, 
1997,  annoimced  that  it  was 
recommending  changes  to  the  CE 
Program  to  strengthen  the  requirements 
for  registered  persons '  and  implement  a 
new  program  specifically  for  industry 
managers  and  supervisors. 

The  CE  Program,  which  is  uniform 
within  the  industry,  consists  of  two 
parts,  a  Regulatory  Element  and  a  Firm 
Element. 

A.  The  Regulatory  Element 

The  Regulatory  Element  requires 
registered  persons  to  participate  in 
interactive  computer-based  training  at 
specified  intervals  and  encompasses 
regulatory  and  compliance  issues,  sales 
practice  concerns,  and  business  ethics. 
The  Regulatory  Element  program 


(SR-NASD-96-03);  39575  (January  23, 1998).  63  FR 
4507  Oanuary  29, 1996)  (SR-CBOE-97-6e);  39576 
Oanuary  23, 1996),  63  FR  4509  Oanuary  29, 1996) 
(SR-MSRB-98-02);  and  39577  Ouuary  23, 1996), 
63  FR  4513  Oanuary  29, 1996)  (SR-NYSE-fl7-33). 

■  The  American  Stock  Exchange,  Inc  ("Amex") 
has  also  filed  with  the  Commisaion  a  propoaed  rule 
change  to  modify  its  rules  regarding  the  continuing 
education  of  revered  persons.  That  rale  propoaal 
is  duplicative  of  the  rule  proposals  being  approved 
today.  Accordingly,  the  Commission,  in  a  separate 
order,  is  approvbig,  on  an  accelerated  buis,  the 
Amex's  proposed  rule  change.  See  Securities 
Exchangi  Act  Release  No.  3971 1  (K4arch  3. 1996). 

■  In  addition,  the  Commission  and  the  North 
American  Sacuritias  Administrators  Association 
each  have  liaisons  assigned  to  the  Council. 

'  For  purposes  of  the  propoaed  rules,  the  tonn 
"registered  person"  means  any  person  required  to 
be  registered  under  the  niles  of  the  appliosble  SRO. 
including  members  and  registered  representatives, 
but  does  not  include  any  person  whose  activities 
are  limited  solely  to  the  transaction  of  business  on 
the  floor  of  a  national  securities  exchanga  with 
members  or  registered  broker-dealers.  Whan  used 
with  reference  to  the  MSRB,  however,  the  term 
"registaied  person"  means  any  person  registered 
with  the  appropriate  enfonxment  authority  as  a 
municipal  securities  representative,  municipal 
securities  principal,  municipal  securities  sale* 
principal,  or  financial  and  operation  principal 
pursuant  to  MSRB  Rule  G-3. 
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applies  generally  to  all  registered 
persons  and  currently  does  not 
distinguish  among  registration  types  or 
categories.  The  existing  program 
contains  content  common  to  registered 
representatives,  supervisors,  and  other 
registration  categories.  The  CBOE, 
MSRB,  NASD,  and  NYSE  have  proposed 
rule  changes  for  the  development  of  a 
new  program  component  specifically  for 
supervisors.  In  addition,  it  is 
contemplated  that  in  the  futiue,  specific 
programs  may  be  implemented  for  other 
registration  categories  (e.g.,  Series  6; 
investment  company  products/variable 
contracts  limited  representative).  The 
proposed  rule  changes  allow  the  SROs 
to  require  new  programs  as  appropriate 
with  customized  training  for  various 
registration  categories,  with  the 
supervisor's  program  being  the  first 
initiative. 

The  proposed  amendments  also 
address  the  time  frames  at  which 
registered  persons  must  participate  in 
the  Regulatory  Element  computer-based 
training.  Currently,  the  SROs'  rules 
require  registered  persons  to  complete 
the  training  on  three  occasions,  i.e., 
their  second,  fifth  and  tenth  registration 
anniversaries.  After  a  person  is 
registe^ad  for  more  than  ten  years,  he  or 
she  gradtiates  from  the  program  and  is 
not  required  to  participate  further  in  the 
Regulatory  Element.  However,  if  at  any 
time  a  registered  person  is  subject  to 
certain  disciplinary  actions,  then  the 
registered  person  is  reqiiired  to  re-enter 
the  Regulatory  Element  program.  The 
SROs  have  proposed  to  require  ongoing 
participation  in  the  Regulatory  Element 
throughout  a  registered  person's  career, 
specifically,  on  the  second  registration 
anniversary  and  eveiy  three  years 
thereafter,  with  no  graduation  from  the 
program. 

The  SROs,  however,  have  proposed  a 
one-time  exemption  for  persons 
currently  graduated  from  the  program 
by  providing  that  those  persons  who 
have  been  registered  for  more  than  ten 
years  as  of  the  effective  date  of  the 
proposed  rule,  and  who  have  not  been 
the  subject  of  a  disciplinary  action 
during  the  past  ten  years,  would 
continue  to  be  excluded  from  the 
required  ongoing  participation  in  the 
Regulatory  Element.  Persons  registered 
in  a  supervisory  capacity  would  have  to 
have  been  registered  in  a  supervisory 
capacity  for  more  than  10  years  in  order 
to  be  covered  by  this  one-time  provision 
for  graduation  from  participation  in  the 
program.  Therefore,  those  supervisors 
who  have  graduated  from  the  program 
requirements  based  on  their  initial 
registration  date  but  who  have  not 
completed  10  years  as  a  supervisor 


would  be  required  to  re-enter  the 
program. 

B.  The  Firm  Element 

The  Firm  Element  requires  that  each 
member  conduct  annually  an  analysis  of 
their  training  needs  and  administer  such 
training,  as  is  appropriate,  to  their 
registered  persons  who  have  direct 
contact  with  customers  and  the 
immediate  supervisors  of  such 
registered  persons,  on  an  ongoing  basis. 
Topics  must  be  specifically  related  to 
their  business,  such  as  new  products, 
sales  practices,  risk  disclosure,  and  new 
regulatory  requirements  and  concerns. 
The  proposed  rule  changes  require 
members  to  also  focus  specifically  on 
supervisory  training  needs  in 
conducting  their  analysis  of  training 
needs,  and  if  it  is  determined  that  there 
is  a  specific  need  for  supervisory 
training,  it  must  be  addressed  in  the 
Firm  Element  training  plan. 

m.  Comments  Received 

The  Commission  received  five 
comment  letters  on  the  pr^osal  to 
expand  the  CE  Program."  Three  of  the 
five  commenters  were  concerned  that 
the  CE  Program  has  not  been  in 
existence  long  enough  to  determine  that 
it  should  be  expanded  upon."  Since  its 
inception  on  July  1, 1995,  more  than 
225,000  registered  persons  have 
participated  in  the  Regulatory  Element. 
The  NASD  provides  the  CE  Council 
with  statistical  performance  reports  on 
how  these  rtgist«red  persons  do  on  the 
training.^"  These  reports  provide  the  CE 
tkiuncil  with  data  on  how  different 
registrations  [i.e.  Series  7,  Series  6, 
Principal,  and  other)  perform  on  each  of 
the  training  subject  areas  (i.e.. 


■  Although  the  rule  proposals  were  virtually 
identical  for  each  SRO,  the  comment  letters  refertad 
particularly  to  File  No.  SR-NASD-9S-03.  See  letter 
from  Deborah  A.  Banagan,  Compliance  Officer, 
Chase  Securitios  Inc.,  to  Margaret  H.  McFarland, 
Deputy  Secretary,  SEC  dated  February  18. 1998 
("Chase  Letter"):  letter  from  Lisa  Clifford. 
Compliance  Officer,  Training  k  Education,  Jefferson 
Pilot  Financial,  to  Secretary,  SEC,  dated  February 
19, 1998  ("leff^son  Pilot  Letter");  letter  from  Kevin 
Devereaux,  Vice  Prwsident,  Deputy  Director 
Compliance,  B«ncBoston  Securities  Inc.,  to  Office  of 
the  Secretary,  SEC,  dated  February  12, 1998 
("BancBoston  Letter");  letter  from  Erwin  J.  Dugasz, 
jr..  Compliance  Manager,  Nationwide  Investment 
Services  Corp(»ation,  to  Secretary,  SEC,  dated 
February  13, 1998  ("Nationwide  Letter");  and  letter 
from  Chuck  Thompson,  Summit  Financial 
Concepts,  Inc.,  to  Gail  Marshall,  SEC,  dated 
February  26, 1998  ("Summit  Letter"). 

*  See  Chase  Letter;  Jefferson  Pilot  Letter:  and 
BancBoston  Letter. 

'"The  NASD  also  sends  a  performance  report  to 
each  firm  sho>wing  the  firm  the  industry  average 
and  the  firm  score,  which  is  how  well  the  different 
types  of  registered  employees  of  the  firm  performed 
on  the  training.  The  rules  of  the  SROs  require  the 
firms  to  review  this  feedback  in  the  ongoing 
analysis  of  their  training  needs  for  the  Firm 
Element. 


communications  with  the  public, 
suitability,  handling  customer  accounts, 
and  business  conduct).  The  Commission 
believes  that  three  years  of  statistical 
information  provides  the  CE  Council 
and  the  SROs  svfficient  information  to 
make  a  determination  that  changes  to 
the  Program  would  be  beneficial  to  the 
industry.  Moreover,  the  Commission 
believes  the  SROs  have  an  obligation  to 
apply  the  information  frt)m  these 
performance  reports  in  their  oversight  of 
the  CE  Program.  The  Commission, 
therefore,  believes  it  is  appropriate  for 
the  SROs  to  determine  that  the  "one  size 
fits  all  approach"  is  not  the  most 
effective  training  method  and  to  begin 
establishing  specialized  training  based 
upon  a  person's  registration  (e.g.,  Series 
7,  Series  6,  or  ftincipal).** 

The  Regulatory  Element  computer- 
based  training  is  administered  by  the 
Sylvan  Learning  Systems  ("Sylvan"). 
Two  commenters  expressed  concern 
that  the  Regulatory  Element  program 
was  being  expanded  without  regard  for 
the  existing  problems  with  Sylvan 
regarding  scheduling  and  accessing  the 
training  sessions.  The  NASD 
acknowledged  that  in  September  of 
1997  there  wert  problems  in 
downloading  the  training  sessions  to 
Sylvan."  The  NASD  has  since 
implemented  improvements  to  its 
systems  to  eliminate  large-scale 
download  proUems  and  will  continue 
to  isolate  and  correct  any  random 
download  problems. '^  Moreover, 
Sylvan  has  Implemented  software  and 
procedural  changes  to  the  appointment 
scheduling  process  to  make  it  more 
efficient.** 

One  commenter  was  concerned  that 
the  lack  of  an  ongoing  graduation 
provision  would  significantly  increase 
the  costs  associated  with  training  a 
registered  employee.*'  While  the 
Commission  is  sympathetic  to  the 
additional  costs  of  the  continued 
training  of  registered  employees,  the 
Commission,  however,  believes  the 
additional  costs  is  worth  both  the 


''One  comments  noted  that  their  registered 
employees  found  the  Regulatory  Element  too 
oriented  to  the  Series  7  representatives.  See  Chase 
Letter.  The  Commission  believes  that  this 
specialized  program  for  Principals  is  the  first  step 
in  establishing  a  Regulatory  Element  training 
program  that  is  more  specialized  and  therefore  more 
effective. 

'2  See  letter  from  Mary  L  Schapiro,  President, 
NASD  Regulation,  to  Member  Firms,  dated  October 
3, 1997. 

''See  letter  from  Mary  L.  Schapiro,  President, 
NASD  Regulation,  to  Member  Firms,  dated  January 
20, 1998.  I 

'Md.  I 

"  See  Nationwide  Letter.  Nationwide  estimated 
that  it  would  cost  $525.00  to  send  an  employee  to 
the  Regulatory  Element  training  over  a  period  of  20 
years. 
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benefit  to  investors  and  to  the  industry 
of  having  registered  persons  regularly 
trained  in  regulatory  and  ethical 
standards. 

One  commenter  questioned  whether 
the  new  CE  training  for  Principals 
would  be  appropriate  for  a  registered 
Principal  that  had  no  supervisory 
duties.*"  The  SROs  have  indicated  that 
the  new  CE  training  for  Principals  is  not 
being  designed  to  address  only 
personnel  issues  or  office  supervision. 
The  training  will  also  cover  such  topics 
as  conunxmications  with  the  public  and 
client  accounts. 

IV.  Discussion 

The  Conunission  beUeves  that  the 
SRO's  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  appUcable  to  national 
securities  exchanges,  national  securities 
associations,  and  the  MSRB,  and,  in 
particular,  the  resi>ective  requirements 
of  Section  6(b)(S),  15A(b)(6),  and 
15B(bM2)(C)  of  the  Act.*'  Sections 
6(b)(5),  15A(b)(6).  and  15B(b)(2)(C) 
require,  among  other  things,  that  the 
rules  of  an  exdiange,  association,  or  the 
MSRB,  respectively,  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  protect 
investors  and  the  public  interest.  The 
Commission  further  believes  that  the 
proposed  rule  changes  also  are 
consistent  with  the  respective 
provisions  of  Sections  6(c)(3)(B), 
15A(g)(3)(A),  and  15B(b)(2)(A)  of  the 
Act,*"  each  of  which  makes  it  the 
responsibihty  of  an  exchange, 
association,  or  the  MSRB  to  prescribe 
stfuidards  of  training,  experience,  and 
competence  for  persons  associated  with 
SRO  members. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  purposes  imderlying  Section 
15(b)(7)  of  the  Act,  whidi  generally 
prohibits  a  registered  person  bom 
effecting  any  transaction  in,  or  inducing 
the  purchase  or  sale  of,  any  security 
.  imless  such  registered  person  meets  the 
standards  of  training,  competence  and 
other  qualifications  as  the  Commission 
finds  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors. 

The  Commission  believes  that  the 
SRO's  proposed  rule  changes  are  an 
appropriate  means  of  maintaining  and 


reinforcing  the  initial  quaUfication 
standards  required  of  a  registered 
person  and  will  significantly  enhance 
the  continuing  education  program  by 
requiring  all  registered  persons  to 
participate  in  the  Regulatory  Element 
throiighout  their  securities  industry 
careers. 

IV.  Effective  Date 

The  SRO's  proposed  rule  changes 
(File  Nos.  SR-CBOE-97-68;  SR-MSRB- 
98-02;  SR-^ASD-98-03;  and  SR- 
NYSE-97-33)  will  become  effsctive  July 
1,1998. 

V.  Condusian 

For  the  foregoing  reasons,  the        _ 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  witii  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges,  national  securities 
associations,  and  the  MSRB.*" 

h  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»>  that  the 
proposed  rule  changes  (File  Nos.  SR- 
CBOE-97-68:  SR-MSRB-98-02:  SR- 
NASD-98-03;  and  SR-NYSE-97-33)  be, 
and  hereby  are,  approved. 

fat  the  Commissicm,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

[FR  Doc.  9B-6176  Filed  3-10-98;  8:45  am] 
aN.LJNQ  OOOE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Reieaae  Na  34-39721;  File  No.  8R-CHX- 
96-04] 

S«lf-Regulatory  Organizations;  Notica 
of  Filing  of  Propoaad  Rula  Changa  and 
Amandmant  No.  1  to  ttia  Propoaad 
Rula  Changa  by  tha  Chicago  Stock 
Exchanga.  Inc.  Raiating  to  Examination 
Raqulramants  tor  Sacurttiaa  Tradars 

March  4, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
February  18, 1998,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  at  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  "SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  m  below,  which  Items 
have  been  prepared  by  the  CHX.^  The 


'*  See  Summit  Letter. 

"15  U.S.C.  §578f(b)(5),  78o-3ltb)(6),  and  78o- 
4(b)(2)(C). 

'•15  U.S.C.  §S78f(c)(3)(B).  78o-3(g)(3){A).  and 
78o-3(g)(3)(A).  and  78o-l(b)(2)(A). 


"In  addition,  in  approving  these  rule  proposals, 
the  Commission  notes  that  it  has  considered  the 
proposed  rules'  impact  on  efficiency,  competition 
and  capital  fomnation.  15  U.S.C.  78c({). 

"15  U.S.C.  788(b)(2). 
"  17  CFR  200.3-30(a)(12). 
'  15  U.S.C.  78s(b)(l). 

'  On  March  3. 1998,  the  CHX  amended  its 
proposal  to  correct  a  legal  reference  in  the  CHX's 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oiganizatioii's 
Statement  of  the  Tenns  of  Sidistance  of 
the  Propoaed  Rule  Change 

The  CHX  proposes  to  amend  Rule  3, 
"Training  and  Examination  of 
Registrants,"  or  Article  VI,  "Restrictions 
and  Requirements,"  of  the  CHX's  rules 
by  adopting  Interpretation  and  PoUcy 
.02.  "Persons  off  the  floor,"  which  will 
estabUsh  examination  requirements  for 
certain  associated  persons  of  CHX 
members  for  which  the  CHX  is  the 
Designated  Examining  Authority 
("DEA")  3  Specifically,  proposed 
Interpretation  and  PoUcy  .02  will 
require  associated  persons  at  appUcable 
firms  who  execute,  make  trading 
decisions  with  respect  to,  or  othervnse 
engage  in  proprietary  or  agency  trading 
of  equities,  prefsrred  securities,  or 
convertible  debt  securities  to 
successfully  complete  the  Uniform 
Registered  Representative  Exam.  Series 
7.  Proposed  Interpretation  and  Policy 
.02  will  not  apply  to  any  associated 
person  who  is  subiect  to  the 
examination  requirements  of 
Interpretation  and  Policy  .01,  "Floor 
Member  Oiganizatlons,"  of  CHX  Article 
VI,  Rule  3.*  To  accommodate  the 
proposed  change,  the  CHX  also  will 
revise  the  text  of  CHX  Article  VI,  Rule 
3,  to  provide  that  the  CHX  may  require 
that  associated  persons  of  members 
must  successfully  complete  a  training 
course  or  examination,  or  both,  in 
connection  with  registration. 

Copies  of  the  prop>osed  rule  change 
are  available  at  die  CHX  and  at  the 
Commission. 


discussion  of  the  statutory  bisis  for  the  propoaad 
rule  change.  See  Letter  from  )o*«ph  M.  Klauke, 
Foley  k  Lardner,  to  Yvonne  Fraticelli.  Division  of 
Market  Regulation,  Commission,  dated  March  3, 
1998  ("Amendment  No.  1").  Specifically, 
Amendment  No.  1  replaces  a  reference  to  Section 
6(cH3)(8)  under  the  Act  with  a  reference  to  Section 
6(c)(3)(B)  under  the  Act. 

'  The  proposal  is  limited  to  associated  persons  of 
members  for  which  CHX  is  the  DEA  because 
associated  persons  of  members  with  a  DEA  other 
than  the  CHX  already  are  subject  to  the  examination 
requirements  of  the  self-regulatory  organization 
which  is  the  DEA  for  the  member  Arm.  According 
to  the  CHX,  the  proposal  is  designed  to  close  a 
loophole  in  examination  requirements  that  exists 
currently  for  off-floor  associated  persons  of  CHX 
members  for  which  the  CHX  is  the  DEA.  Telephone 
conversation  between  Patricia  Levy,  Genwal 
Counsel,  CHX,  and  Yvonne  Fraticelli,  Attorney. 
Office  of  Market  Supervision,  Division  of  Market 
Regulation,  Commission,  on  February  25, 1996. 

*  Interpretation  and  PoHcy  .01  establishes 
examination  requirements  for  persons  on  the  CHX 
floor,  including  floor  brokers,  market  makers,  and 
co-specialists. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Puqune  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  signiHcant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  CHX  proposes  to  add 
interpretation  .02  to  Article  VI,  Rule  3 
of  the  CHX's  rules  to  establish 
examination  requirements  for  securities 
traders  not  located  on  the  floor  of  the 
Exchange. 

Article  VI,  Rule  3  of  the  Exchange's 
rules  permits  the  CHX  to  adopt 
appropriate  examination  requirements. 
Plirsuant  to  this  rule,  the  CHX  has 
adopted  examination  requirements  for 
various  persons  on  the  CHX.  floor,  such 
as  floor  brokers,  market  makers,  and  co- 
specialists.  These  examination 
requirements  are  specified  in 
interpretation  .01  to  CHX  Article  VI, 
Rule  3.  No  similar  examination 
requirement  currently  exists  for  persons 
that  conduct  trading  activities  off  the 
floor.  The  purpose  of  the  proposed  rule 
change  is  to  add  examination 
requirements  for  off-floor  securities 
traders  and  certain  other  associated 
persons  of  members  who  are  not 
covered  by  the  current  requirements. 

SpeciRcally,  the  CHX  seeks  to  require 
associated  persons  of  members  for 
which  the  Exchange  is  the  DEA  that 
engage  in  proprietary  or  agency  trading 
of  equities,  preferred  securities  or 
convertible  debt  securities,  including, 
but  not  limited  to,  persons  who  execute 
such  trades  or  make  trading  decisions 
with  respect  to  such  trades,  and  who  are 
not  subject  to  the  currently  existing 
examination  requirements  ("Securities 
Traders"),  to  successfully  complete  the 
Series  7  examination. 

According  to  the  CHX,  the  proposal, 
which  is  not  based  on  the  specific  rule 
filing  of  any  other  exchange,  will  bring 
the  CHX's  examination  requirements  in 
line  with  those  of  the  major  securities 
exchanges  and  enhance  the  consistency 
of  exam  requirements  across  the 
exchanges. 


The  new  exam  requirement  for 
Securities  Traders  will  be  phased  in 
over  a  six-month  period.  Associated 
persons  who  currently  fit  the  definition 
of  Securities  Traders  will  have  to 
register  to  take  the  Series  7  exam  within 
30  days  of  the  Exchange's  publication  of 
the  order  approving  the  effectiveness  of 
this- requirement  in  a  Notice  to  Members 
and  must  promptly  notify  the  Exchange 
that  they  have  so  registered.  Securities 
Traders  will  have  six  months  ft-om  the 
date  of  such  Notice  to  Members  in 
which  to  pass  the  Series  7  exam. 
Securities  Traders  who  become 
associated  with  members  after  notice  of 
this  requirement  is  published  by  the 
CHX  in  a  Notice  to  Members  must 
successfully  complete  the  Series  7  exam 
before  conducting  securities  trading 
activities  for  which  an  exam  is  required 
under  the  new  interpretation. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,  in  general,  and  furthers  the 
objectives  of  Section  6(c)(3)(A)  and 
Section  6(c)(3)(B),'  in  particular,  in  that 
it  is  designed  to  prescribe  appropriate 
standards  of  training,  experience,  and' 
competence  for  brokers  and  dealers  in 
order  to  protect  investors  and  the 
public.  The  CHX  beheves  that  the 
proposed  rule  change  also  is  consistent 
with  Section  6(b)(5)  of  the  Act,  in 
general,  in  that  it  is  designed  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regalatory  Organization's 
Statement  on  Burden  on  Competition 

The  CHX  believes  that  no  burden  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  an  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 


will  by  order  approve  such  proposed 
rule  change,  or  institute  proceedings  to 
determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  writh  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DjC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  omce  of  the  CHX.  All 
submissions  should  refer  to  file  number 
SR-CHX-98-04  and  should  be 
submitted  by  April  1, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  KaO, 

Secretary. 

IFR  Doc.  98-6177  Filed  3-10-98;  8:45  am) 

BiLUNQ  CODE  W10<«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34<39720;  File  No.  SR-CSE- 
97-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  The  Cincinnati 
Stock  Exchange,  Inc.  Relating  to 
Market  Order  Exposure  Requirements 

March  4, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,'  notice 
is  hereby  given  that  on  November  13, 
1997,  The  Cincinnati  Stock  Exchange, 
bic.  ("CSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  relating  to  market 
order  exposure  requirements.  On 
February  25, 1998,  the  CSE  filed 


'  See  Amendment  No.  1,  supra  note  2. 


»17CFR200.30-3(a)(12) 
'  15  U.S.C.  §78sCb)(l). 
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Amendment  No.  1  to  the  proposed  rule 
change.'  The  proposal,  as  amended,  is 
described  in  Items  I  and  n  below,  which 
Items  have  been  prepared  by  the  CSE. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Rognlatwy  Organization's 
SUtement  (rfthe  Terms  of  Sidwtance  of 
the  Propoaed  Rule  Oiange 

The  CSE  proposes  to  amend  Rule 
11.9(u),  Interpretation  .01,  concerning 
customer  market  order  exposure 
requirements.  Proposed  new  text  is  in 
italics;  deleted  text  is  in  brackets. 

Rule  11 .9    Natioiial  Securitiea  Trading 
Systrai 

(a)  through  (u)  No  Change. 
InterpraUttimis  and  Policies 

.01    [Price  Improvement  Opportunity] 
Market  Order  Exposure  Requirement 

Consistent  with  his  or  her  agency 
responsibility  to  exercise  due  diligence,  a 
member  must  comply  with  the  following 
procedures  which  provide  the  opportunity 
for  public  agency  buy/sell  market  orders  to 
receive  a  price  lower/higher  than  the 
disseminated  national  best  ofier/bid. 

[(a)  Market  Order  Exposure—]  Except 
under  unusual  market  conditions  or  if  it  is 
not  in  the  best  interests  of  the  customer, 
when  the  spread  between  the  national  best 
bid  and  ofiisr  is  greater  than  the  minimum 
price  variation,  a  member  must  either 
immediately  execute  the  market  order  at  an 
improved  price  or  expose  the  market  order 
on  the  Exchange  for  a  minimum  of  (thirty] 
fifteen  seconds  in  an  attempt  to  improve  the 
price. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piirpoee  of,  and 
Statutory  Basis  for.  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission  the 
CSE  included  statements  concerning  the 
purpose  of,  and  statutory  basis  for,  the 
proposed  rule  change  and  discussed  any 
conun«its  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  sections  A.  B, 
and  C  below,  of  the  most  significant 
parts  of  such  statements. 


'  See  la«er  from  Adam  W.  Gurwitz,  Vies 
President  Legal  and  Cotporate  Secretary,  CSB,  to 
Richard  Strauer.  Ajtistant  Dinctor,  Division  of 
Market  Ragulatioa.  Canunijaion.  dated  February  25. 


A.  Self-Regulatory  Orgviization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

1.  Purpose 

On  Jime  17, 1997,  the  Exchange 
issued  Regulatory  Circular  97-07  which, 
among  other  things,  clarified  a 
Member's  obligations  under  Rule  11.9  in 
light  of  the  securities  industry's  move  to 
finer  trading  increments  (i.e.,  Via  point). 
The  Exchange  has  now  determined, 
based  on  its  experience  with  specialists 
quoting  and  trading  in  finer  increments, 
that  exposing  a  market  order  for  thirty 
seconds  creates  additional  risks  to  the 
specialists.  The  Exchange  believes  that 
a  fifteen  second  exposure  will  balance 
the  risks  to  specialists  and  the  need  to 
provide  customers  a  meaningful 
opportimity  for  price  improvement. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general,^  and 
furthers  the  objectives  of  Section 
6(b)(5)'*  in  particular.  The  proposed  rule 
change  is  designed  to  balance  certain 
risks  to  specialists  thereby  promoting 
just  and  equitable  principles  of  trade.  In 
addition,  the  proposal  will  provide 
customers  an  opportimity  for  price 
improvement  thereby  furthering  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Regulatory  Organization's  Statement 
on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatary  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Coimnents  were  neither  solicited  nor 
received  in  connection  with  the 
proposed  rule  change. 

m.  Data  of  EffectiTnien  of  the 
Pn^MMad  Rule  Change  and  Timing  for 
Commisaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regiflter  or  within  such  longer  period  (i) 
as  the  Commission  may  dengnate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
orgenization  cons«its,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 


B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  CaBunants 

Interested  persons  are  invited  to 
submit  %vritten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rme 
change  is  consistent  with  the  Act. 
Persons  making  written  si^nnissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  writtm  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bmn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fiUngs  will  also  be 
available  for  inspection  and  coping  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  the  File  No. 
SR-CSE-97-13  and  should  be 
submitted  by  April  1, 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  98-6173  Filed  3-10-98;  8:45  am] 
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SeW-Regulatory  Orgenteattone;  Nottee 
of  Rling  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
Aaeeeement  for  New  FaciNtlee 

March  4, 1998. 

Ptusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")>  and  Rule  19b-4  thereunder,' 
notice  is  hereby  given  that  on  February 
9, 1998,  the  Pacific  Exchange.  Inc 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Conunission"  or  "SEC")  the  proposed 
rule  change  as  described  in  It«ns  I,  n 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatwy 


»15U.S.C$78t 
M5U.S.CS78f(bXS). 


M7  CFS  20O.3O-3(a)(12l 
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organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
h'om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  assess  the 
owners  of  each  of  the  552  Exchange 
memberships  in  order  to  provide  an 
equity  base  for  Rnancing  land  and  new 
facilities  for  the  Exchange.  These 
facilities  will  include  new  trading 
floors,  technology  facilities,  office  space 
and  equipment. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piu'pose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  speciHed  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
signiflcant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  assess 
the  owners  of  each  of  its  552 
memberships  $36,000,  to  be  paid  by 
each  membership  owner  in  monthly 
installments  of  $1,000.  The  installments 
are  payable  on  a  monthly  basis  and  may 
not  be  paid  in  advance.  The  purpose  of 
the  assessment  is  to  provide  an  equity 
base  to  finance  land  and  facilities  to 
house  the  Exchange's  new  trading 
floors,  technology  facilities,  associated 
office  space  and  equipment.  The 
Exchange  intends  to  treat  funds  from  the 
assessment  as  a  contribution  to  capital 
that  will  be  segregated  from  PCX 
operating  funds. 

The  Exchange  expects  that  the  cost  of 
the  facilities  will  greatly  exceed  the 
amount  to  be  raised  by  this  assessment. 
In  that  regard,  the  Exchange  intends  to 
arrange  additional  Hnancing  for  its  new 
facilities.  The  amount  raised  by  the 
assessment  will  serve  as  an  equity  base 
that  will  aid  in  the  process  of  obtaining 
additional  financing. 

The  Exchange's  new  facilities  will 
consolidate  the  Exchange's  San 
Francisco  administrative  and 
operational  facilities  into  a  single 


location,  will  include  a  larger  options 
trading  floor  and  an  appropriately 
designed  equities  trading  facility  that 
will  better  serve  the  trading  of  equity 
securities  and  option  contracts,  and  will 
provide  office  space  for  members  and 
member  organizations,  including 
clearing  firms.  The  need  for  new 
facilities  is  based  upon  the  Exchange's 
current  growth  rate  and  its  need  to 
provide  efiective  services  to  its 
membership.  The  move  will  also  allow 
the  Exchange  to  increase  the  operational 
efficiency  and  improve  the  services  it 
provides  to  the  investing  public. 

The  Exchange  recognizes  that  the 
current  industry  trend  towards 
electronic  trading  will  affect  the 
Exchange's  future  needs  for  trading  floor 
space,  particularly  in  the  trading  of 
equity  securities.  But  with  regard  to  the 
trading  of  options  contracts,  the 
Exchange  believes  that  it  will  still  need 
a  significantly  larger  trading  floor 
because  the  Exchange  anticipates  that 
electronic  options  trading  will  operate 
in  tandem  with  the  current  open  outcry 
floor  market.  The  Exchange  also  notes 
that  its  need  to  move  to  new  facilities 
is  due  in  pert  to  the  continuing  growth 
of  its  options  business  in  recent  years. 
The  move  will  also  fulfill  the 
Exchange's  need  to  operate  in  facilities 
with  enhanced  emergency  power  and 
business  recovery  systems.  The 
Exchange  notes  that  it  previously 
imposed  an  assessment  on  its 
membership  in  1988  and  1984. ^ 

The  Exchange  is  currently  studying 
ways  in  which  it  might  provide  future 
benefits  (such  as  a  rebate  of  the 
proposed  assessment,  if  permitted  in  the 
future  by  Snancial  circumstances)  to  the 
seat  holders  who  pay  some  or  all  of  the 
assessment.  The  Exchange  will  also 
require  PCX  seat  owners  and  their 
lessees,  if  any,  to  specify  in  an 
addendum  to  their  leases  whether  rent 
under  those  leases  will  be  increased  to 
reflect  the  assessment  and  whether  any 


'In  1988.  tha  Exchange  imposed  an  interim 
monthly  assessment  on  each  of  its  551  regular 
memberships,  consisting  of  two  parts:  A  flat  fee  of 
S600  per  month  and  supplemental  activite  charge, 
applied  differently  for  Equities  and  Options 
Members,  averaging  S600  per  month  per  Member. 
The  assessment  was  imposed  in  order  for  the 
Exchange  to  meet  its  operational,  technology,  and 
facilities  nee<]s.  See  Securities  Exchange  Act 
Release  No.  28617  (April  26. 1988).  53  FR  15761 
(May  3.  1988).  In  1984,  the  Exchange  imposed  a 
special  fee  of  S6,000  on  the  503  memberships 
outstanding  at  of  December  15, 1983,  for  an 
aggregate  assassment  of  approximately  S3  million. 
The  purpose  of  the  assessment  was  to  raise 
Hnancing  for  contemplated  facilities  improvements 
to  the  Los  Angeles  and  San  Francisco  Equity  Floors 
and  the  San  Francisco  Options  Floor.  See  Securities 
Exchange  Act  Release  No.  20550  (January  11, 1984). 
49  FR  2178  (Jtnuary  18.  1984)  [order  approving  File 
No.  SR-PSE-t3-24,  which  was  submitted  pursuant 
to  Section  190})(3)(A)  of  the  Exchange  Act). 


potential  bensHts  ultimately  returned  to 
seat  owners  with  respect  to  the 
assessment  will,  in  turn,  be  paid  or 
transferred  by  the  seat  owner  to  the 
lessee. 

2.  Statutory  Basis 

The  proposal  is  consistent  with 
Section  6(b)  *  of  the  Act,  in  general,  and 
Section  6(b)(4),*  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  or  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received.* 

III.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Hnding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


M5  U.S.C.  78f(b). 

M5U.S.C.  78f(b)(4). 

^The  Commission  notes  that,  although  the 
Exchange  did  not  formally  request  comments  on  the 
rule  filing  from  members,  it  did  hold  a  series  of 
meetings  to  apprise  members  of  the  pioposed 
project  to  finance  land  and  facilities  to  house  the 
Exchange.  Subsequent  to  those  meetings,  the 
Exchange  received  a  petition  signed  by 
approximately  165  Options  Floor  Members 
opposing  the  proposed  new  Exchange  facilities  and 
assessment  plan.  A  copy  of  the  petition  has  been 
filed  with  the  Commission  as  Exhibit  A  to  the  Rule 
19b-4  filing  for  tlie  proposed  rule  change. 
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Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-98-08  and  should  be 
submitted  by  April  1, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  98-6172  Filed  3-10-98;  8:45  am] 
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[Release  No.  34-49709;  RIe  Ho.  SR-PCX- 
98-10] 

SeH-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  Relating  to  an 
Extension  of  the  Permissible  Term  of 
FLEX  Equity  Options 

March  3, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
23, 1998,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  PCX.  On  February  27, 
1998.  the  PCX  filed  Amendment  No.  1 
to  the  proposed  rule  change.^  The 


M7CFR20O.3O-3(a)(l2). 

'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  See  Letter  from  Michael  D.  Pierson,  Senior 
Attorney,  Regulatory  Policy,  PCX,  to  Deborah 
Flynn,  Division  of  Market  Regulation,  Conunission, 
dated  February  26, 1998  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  PCX  amended  the  purpose 
statement  of  the  proposed  rule  change  t>y  replacing 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  amend  its 
rules  to  permit  a  FLEX  equity  option  to 
have  a  term  of  five  years  in  certain 
circumstances.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  the  PCX,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^Msed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  allow 
FLEX  equity  options*  traded  on  the 
Exchange  to  have  a  maturity  beyond 
three  years  and  up  to  five  years  in 
certain  circumstances.  Currently,  FLEX 
equity  options,  by  operation  of  Rule 
8.102(d)(1),  are  limited  to  a  maturity  of 
three  years. 

This  extension  is  being  proposed  in 
response  to  requests  of  broker-dealers  to 
extend  the  maturity  of  FLEX  equity 
options  to  five  years.  The  Exchange 
notes  that  the  Commission  recently 
approved  a  proposal  of  the  Chicago 
Board  Options  Exchange  ("CBOE")  to 
amend  its  rules  in  response  to  such 
requests, '  The  Exchange  believes  that 
the  proposed  rule  change  will  allow 
investors  to  use  longer  expiration  FLEX 
equity  options  to  hedge  longer-term 


the  term  "Order  Book  Official"  with  the  term 
"FLEX  Post  Official."  The  proposal  will  become 
operative  30  days  from  the  original  date  of  filing 
because  Commission  staff  finds  that  the  proposed 
amendment  is  not  substantive. 

*  A  FLEX  equity  option  is  an  option  contract 
traded  on  the  Exchange  whose  underlying 
instrument  is  an  equity  security.  The  terms  of  FLEX 
equity  options  are  determined  by  the  parties  to  the 
contract. 

'  See  Exchange  Act  Release  No.  39524  January  B, 
1998]  63  FR  3009  (January  20,  1998)  (order 
approving  File  No.  SR-CBOE-97-57). 


issuances  of  structured  products  linked 
to  returns  of  an  individual  stock.  The 
rule,  as  amended,  would  permit  the 
longer-term  FLEX  equity  options  to  be 
listed  when  requested  by  the  submitting 
member  if  the  Flex  Post  Official  » 
determines  that  sufficient  liquidity 
exists  among  Equity  FLEX  quaUfied 
participants. 

2.  Statutory  Basis 

By  allowing  for  the  extension  of  the 
maturity  of  FLEX  equity  options  to  five 
years  in  situations  where  there  is 
demand  for  a  longer-term  expiration  and 
where  there  is  sufficient  liquidity 
among  Exchange-qualified  market 
makers  to  support  the  request,  the 
Exchange  believes  the  proposed  rule 
change  will  better  serve  the  needs  of 
PCX's  customers  and  the  Exchange 
members  who  make  a  market  for  such 
customers.  The  PCX  believes  the 
proposal  is  consistent  with  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act  ^  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  •  and  Rule  19b- 
4(e)(6)  3  thereunder  because  it:  (1)  Does 
not  significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  was  provided  by 
the  Exchange  to  the  Commission  with 
written  notice  of  its  intent  to  file  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date.  A  proposed  rule 


*  See  Amendment  No.  1.  supra  note  3. 
'  15  U.S.C.  78f(b)(5). 

•15U.S.C.  78s(b)(3)(A). 

•  17  CFR  240.19b-»(eH6). 
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change  filed  under  Rule  19b-4(e)  does 
not  become  operative  prior  to  thirty 
days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  such  action  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-98-10 
and  should  be  submitted  by  April  1, 
1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '" 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-6174  Filed  3-10-98;  8:45  am) 

MLUNG  COO€  t010-01-M 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Technical  Correction  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Technical  correction  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

summary:  The  United  States  Trade 
Representative  (USTR)  is  making  a 


:1        I 


(2707    Oils  and  other  products  of  the  distillation 

[2707.60    Phenols:! 

"2707.60.05     Containing  more  than   50  percent  by  weight     2.9e/kg  +  12.5% 
hydroxyl)enzene. 

2707.60.10    Metacresol,       orthocresol,       paracresol       and    0.9c/kg  +  3.1% 
metaparacresol,  all  the  foregoing  having  a  purity  of  75  per- 
cent or  more  by  weight. 

2707.60.90    Other Frfce 


technical  correction  to  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  so  that  the  intended  tariff 
treatment  is  accorded  certain  phenols 
having  a  purity  of  75  percent  or  more  by 
weight. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington,  D.C.  20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Chattin,  Director  for  Tariff 
Affairs  (202)  395-5097,  or  Catherine 
Field,  Senior  Counsel  for  Multilateral 
Affairs,  (202)  395-3432. 

Correction  to  HTS 

The  HTS  is  modified  as  provided  below, 
with  bracketed  matter  included  to  assist  in 
the  understanding  of  proclaimed 
modifications.  The  following  supersedes 
matter  in  the  HTS.  The  subheadings  and 
superior  text  are  set  forth  in  columnar  format, 
and  material  in  such  columns  is  inserted  in 
the  columns  of  the  HTS  designated 
"Heading/Subheading",  "Article 
Description",  "Rates  of  Duty  1  General", 
"Rates  of  Duty  1  Special",  and  "Rates  of  Duty 
2",  respectively. 

Effective  with  respect  to  articles  that  are 
entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  December  31, 1995. 

1.  Subheadings  2707.60.10  and  2707.60.20 
are  deleted  and  the  following  new 
subheadings  are  inserted  in  lieu  thereof  with 
article  descriptions  at  the  same  level  of 
indentation  as  that  of  subheading  2701.19.00: 


Free  (A,  CA,  E,  IL,  J, 

Mx) 
Free  (A,  CA,  E,  IL,  J, 

MX) 


7.7e/kg  +  29.5% 
15.4c/kg  -I-  42.5% 

Free" 


UMI 


Explanation 

Effective  January  1, 1996,  the 
President  proclaimed  modifications  to 
the  HTS  to  conform  the  it  with 
amendments  made  to  International 
Convention  on  the  Harmonized 
Commodity  Description  and  Coding 
System  (Convention).  The  modifications 
in  Proclamation  6857  were  based  on 
advice  provided  by  the  U.S. 
International  Trade  Commission 
(USITC)  to  the  President  in  investigation 
No.  1205-3.  One  of  the  modifications 
that  the  USITC  recommended  and  the 
President  proclaimed,  (See 
Proclamation  6587),  transferred  the 
classiHcation  of  certain  phenols  having 
a  purity  of  75  percent  or  more  by  weight 
from  one  subheading  to  another 
subheading.  This  transfer  did  not 
change  the  duty  rate  treatment  for  these 

'<>17CFR20O.3O-3(a)(l2). 


products.  Neither  the  Proclamation  nor 
the  USITC  advice  addressed  either  the 
classification  or  duty  rate  treatment  for 
other  phenols. 

In  May  1997,  the  Customs  Service 
changed  the  classification  of  certain 
phenols  based  on  its  interpretation  of 
the  modifications  to  the  HTS  set  forth  in 
Proclamation  6587.  This  change  in 
classification  resulted  in  a  rate  increase 
for  these  products  from  Free  to  2.9  cents 
per  kilogram  plus  12.5  percent  ad 
valorem.  Such  a  change  in  duty  rate  for 
these  products  was  not  intended,  was 
not  recommended  and  was  not 
explicitly  provided  for  in  Proclamation 
6587.  This  technical  correction  ensures 
that  the  intended  tariff  rate  applies  to 
the  affected  products. 

The  USTO  is  making  this  correction 
pursuant  to  authority  granted  by 
Congress  tq  the  President  in  section  604 


of  the  Trade  Act  of  1974  and  delegated 
by  the  President  to  the  USTR  in 
Presidential  Proclamation  No.  6969  of 
January  27, 1997  (62  FR  4415). 
Ambassador  Charlene  Banhe&ky, 
United  States  Trade  Representative. 
[FR  Doc.  98-6188  Filed  3-10-98;  8:45  am) 

BILUNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirement^  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  and  request  for 
comments. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Infonnation 
Collection  Record  (lOl)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  conunent.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  September  30, 1997  (62  FR 
51175-51176). 

DATES:  Comments  must  be  submitted  on 
or  before  April  10, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Judith  Street,  ABC-100;  Federal 
Aviation  Administration;  800 
Independence  Avenue,  SW.; 
Washington,  DC  20591;  Telephone 
nimiber  (202)  267-9895. 
SUPPLEMEKTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Special  Federal  Aviation 
Regulation— Special  Flight 
Authorization  for  Noise  Restricted 
Aircrafl. 

OMB  Control  Number:  2120-0573. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Abstract:  Regulation  was  effective  on 
June  3, 1993,  and  permitted  certain 
operations  of  noise-restricted  aircraft 
without  a  formal  grant  of  exemption 
under  14  CFR  part  11.  Absent  this 
SFAR,  there  is  no  regulatory  basis  for 
approval  of  limited  special  flight 
authorization  for  noncomplying  aircraft 
under  14  CFR  part  91,  Subpart  I. 
Operators  of  these  aircraft  would  need 
to  petition  for  and  receive  a  grant  of 
exemption  under  14  CFR  part  11,  which 
is  costly  and  time  consuming  for  both 
the  petitioner  and  the  FAA.  The  FAA 
believes  that  it  is  in  the  public  interest 
to  allow  limited  operations  of  certain 
airplanes  that  do  not  meet  the  noise 
standards  of  14  CFR  part  91,  subpart  I, 
for  the  purpose  of  delivering  the 
airplane  to  a  foreign  purchaser  or  flying 
it  to  the  site  of  a  modifier  in  the  United 
States  who  will  bring  it  into  compliance 
with  14  CFR  91.805.  Under  this  SFAR, 
operators  would  be  able  to  apply  for  a 
special  flight  authorization  to  allow 
limited  nonrevenue  operations  at 
specific  U.S.  airports.  The  information 
will  be  used  by  the  FAA  to  issue  special 
flight  authorizations  for  operations  of 
Stage  1  or  Stage  2  airplanes  at  U.S. 
airports. 

Annual  Estimated  Burden  Hours:  38 
hours. 
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ADDRESSES:  Send  comments  to  the 
Office  of  Infonnation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quahty,  utility  and 
clarity  of  the  infonnation  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  infcMination 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  D.Q  on  March  3, 
1998. 

Vanestrar  M.  Williams, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

[FR  Doc.  98-6216  Filed  3-10-98;  8.45  am) 

BNJJNO  OODE  4«10-«I-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttM  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Infonmetion 
Collection  Activity  Under  OIMB  Review 

AQSiiCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  November  22, 1996  (61  FR 
59483-59484). 

DATES:  Comments  must  be  submitted  on 
or  before  April  10, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

1.  For  information  or  a  copy  of  OMB 
Control  Number  2125-0039,  Planning 
and  Research  Program  Administration, 
contact  Tony  Solury,  Office  of 
Environment  and  Planning,  202-366- 
5003,  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 


to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

2.  For  information  or  a  copy  of  OMB 
Number:  2125-0501,  Stnictiire 
Inventory  and  Appraisal  Sheet,  contact 
Charles  L.  Chambers,  Office  of 
Engineering,  Bridge  Division  (HNG-33). 
(202)  366-4618.  Federal  Highway 
Administration.  Room  3203,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001.  Office  hours  are  from  7:00 
a.m.  to  3:30  p.m.,  E.T.,  Monday  through 
Friday,  except  Federal  holidays. 

3.  For  information  or  a  copy  of  OMB 
Number  2125-0544,  Transportation  of 
Hazardous  Materials;  Highway  Routing, 
contact  Mr.  Kenneth  Rodgers,  Office  of 
Motor  Carrier  Safety  and  Technology, 
Safety  and  Hazardous  Materials 
Division,  (202)  366-4016,  Department  of 
Transportation.  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  D.C.  20590-0001. 
Office  hours  are  &t)m  7:45  a.m.  to  4:15 
p.m.,  E.T.,  Monday  through  Friday, 
except  Federal  holidays. 
8UPPt.BMENTARY  MFONMATKM: 

Federal  Highway  Adaueistration 
(FHWA) 

1.  Title:  Planning  and  Research 
Program  Administration. 

OMB  Number:  2125-0039. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Form(s):  N/A. 

Affected  Public:  State  highway 
agencies. 

Abstract:  Under  the  provisions  of 
section  307(c)  of  title  23.  United  States 
Code,  two  percent  of  certain  categories 
of  Federal-aid  highway  funds 
apportioned  to  the  States  are  set-a-side 
for  use  only  for  State  planning  and 
research  (SPR  funds).  At  least  25%  of 
the  SPR  funds  apportioned  annually 
must  be  used  for  the  research, 
development,  and  technology  transfer 
activities.  In  accordance  with 
government- wide  grant  management 
procedures,  a  grant  application  must  be 
submitted  for  these  funds.  In  addition, 
recipients  must  submit  periodic 
progress  and  financial  reports.  In  lieu  of 
Standard  Form  424,  Application  for 
Federal  Assistance,  the  FHWA  uses  a 
"work  program"  that  includes  a  scope  of 
work  and  budget  for  activities  to  be 
undertaken  with  FHWA  planning  and 
research  funds  during  the  next  one-or 
two-year  period  as  the  grant  application. 
The  infonnation  contained  in  the  work 
program  includes  task  descriptions, 
assignments  of  responsibility  for 
conducting  the  work  effort,  and 
estimated  costs  for  the  tasks.  This 
information  is  necessary  to  determine 
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how  FHWA  planning  and  research 
funds  will  be  utilized  by  the  State 
highway  agencies  and  if  the  proposed 
work  is  eligible  for  Federal 
participation. 

The  content  and  frequency  of 
submission  of  progress  and  financial 
reports  s{>ecified  in  23  CFR  part  420  are 
as  specified  in  0MB  Circular  A-102  and 
the  companion  common  grant 
management  regulations. 

Estimated  Total  Annual  Burden: 
29.120  hours. 

2.  Title:  Structure  Inventory  and 
Appraisal  Sheet. 

0MB  Number:  2125-0501. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Form(s):  N/A. 

Affected  Public:  Transportation 
agencies  of  the  50  States  and  the  District 
of  Columbia  and  Puerto  Rico. 

Abstract:  The  collection  of  the  bridge 
information  contained  on  the  Structure 
Inventory  and  Appraisal  Sheet  is 
necessary  to  satisfy  the  requirements  of 
23  United  States  Code  144  and  151,  and 
the  Code  of  Federal  Regulations,  23 
Highways — part  650,  subpart  C — 
National  Bridge  Inspection  Standards 
and  subpart  D — Midway  Bridge 
Replacement  and  Rehabilitation 
Program.  Because  of  a  December  1967 
catastrophic  bridge  failure,  the  Congress 
enacted  the  National  Bridge  Inspection 
Standards  (NBIS)  which  require  the 
inspection  of  the  condition  of  bridges, 
and  the  reporting  of  the  Rndings  of  the 
inspections  at  regular  intervals  for  all 
bridges  located  on  public  roads. 

The  collected  NBIS  bridge 
information  is  used  as  a  basis  for  setting 
priorities  for  the  replacement  or 
rehabilitation  of  bridges  under  the 
Highway  Bridge  Replacement  and 
Rehabilitation  Program  (HBRRP)  and  for 
apportioning  HBRRP  funds  to  the  States 
for  bridge  replacement  or  rehabilitation. 
In  addition,  the  information  is  used  for 
strategic  national  defense  needs  and  for 
preparing  the  report  to  Congress  on  the 
status  of  the  Nation's  highway  bridges 
and  funding  under  the  HBRRP. 

Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  is 
540,000  hours. 

3.  Title:  Transportation  of  Hazardous 
Materials;  Highway  Routing. 
OMB  Number:  2125-0554. 
Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 
Form(s):  N/A. 

Affected  Public:  The  reporting  burden 
is  shared  by  the  50  States,  the  District 
of  Columbia,  Puerto  Rico,  American 


Samoa,  Guam,  Northern  Marianas,  and 
the  Virgin  Islands. 

Abstract:  Public  comment  is 
requested  regarding  the  burden 
associated  with  this  collection  of 
information.  The  data  for  the 
Transportation  of  Hazardous  Materials; 
Highway  Routing  designations  are 
collected  under  authority  of  49  U.S.C. 
5112  and  5125,  which  places  the 
responsibility  on  the  Secretary  of 
Transportation  to  specify  and  regulate 
standards  for  establishing,  maintaining, 
and  enforcing  routing  designations.  The 
Federal  Highway  Administrator  has  the 
authority,  as  required  in  49  CFR  397.73, 
to  request  that  each  State  and  Indian 
tribe,  through  its  routing  agency, 
provide  information  identifying 
hazardous  materials  routing 
designations  within  their  respective 
jurisdictions.  This  information  will  be 
consolidated  by  the  FHWA  and 
published  annually  in  whole  or  as 
updates  in  the  Federal  Register. 

Estimated  Total  Annual  Burden:  The 
annual  reporting  burden  is  estimated  to 
be  13  hours. 

ADDRESSES:  Send  comments  to  the 
OfBce  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  Attention 
FHWA  Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publishing  in  the 
Federal  Register. 

Issued  in  Washington,  DC,  on  March  4, 
1998. 
Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 

of  Transportation. 

(PR  Doc.  98-6217  Filed  3-10-98;  8:45  am] 

BILUNQ  CODE  •10-a2-P 
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DEPARTMENT  OF  TRANSPOFITATION 

Federal  Highway  Administration 
Poclcet  No.  FHWA-«8-3393} 

Notice  of  Request  for  Renewal  of  an 
Existing  Information  Collection; 
Federal  Motor  Carrier  Safety 
Regulations,  Driver's  Record  of  Duty 
Status 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3051,  3506(c)(2)(A)),  the  FHWA 
is  requesting  public  comment  on  its 
intent  to  ask  the  Office  of  Management 
and  Budget  (OMB)  to  reapprove  the 
soon  to  expire  information  collection 
that  documents  information  on 
commercial  motor  vehicle  drivers  hours 
of  service.  I 

DATES:  Submit  on  or  before  May  11, 
1998. 

addresses:  Signed,  written  comments 
must  refer  to  the  docket  nimiber 
appearing  at  the  top  of  this  document 
and  must  be  submitted  to  the  Docket 
Clerk,  U.S.  DOT  Dockets.  Room  PL-401. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INPORMATICN  CONTACT:  Ms. 
Deborah  M.  Freund  or  Mr.  David  R. 
Miller,  Office  of  Motor  Carrier  Research 
and  Standards,  (202)  366-4009, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  You  may 
download  an  electronic  copy  of  this 
document  using  a  modem  and  suitable 
communications  software  from  the 
Federal  Register  electronic  bulletin 
board  service  (telephone  number:  202- 
512-1661).  Internet  users  may  reach  the 
Federal  Register's  home  page  at:  http:/ 
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/www .nara.gov/nara/fedreg  and  the 
Government  Printing  Office's  database 

at:  http://www.access.gpo.gov/su 

docs. 

Title:  Driver's  Record  of  Ehity  Status. 

OMB  Number:  2125-0016. 

Background:  For  the  last  60  years,  the 
FHWA,  and  its  predecessor,  the 
hiterstate  Commerce  Commission  (ICC), 
have  required  motor  carriers  operating 
in  interstate  commerce  to  require  their 
drivers  to  limit  the  driver's  hours  of 
service.  This  is  to  ensure  the  drivers  do 
not  operate  CMVs  while  fatigued  and 
possibly  cause  crashes.  The  principal 
method  used  to  track  the  driver's  hours 
of  service  has  been  to  record  the  hours 
worked,  driven,  and  at  rest  on  paper 
Records  of  Duty  Status,  commonly 
known  as  log  books.  See  49  U.S.C. 
31502  and  49  CFR  part  395. 

The  record  shows  how  long  a  driver 
has  been  on  duty  and  driving,  and  how 
long  the  driver  has  had  rest  in  a  sleeper 
berth  and  time  off  duty.  This  record 
helps  motor  carriers  know  how  much 
longer  the  driver  may  legally  operate 
vehicles  before  the  law  assumes  the 
driver  is  fatigued,  as  determined  by 
research  done  in  the  late  1930's  and 
regulations  adopted  at  that  time.  The 
motor  carriers  would  then  know  when 
the  drivers  must  stop  driving  to  obtain 
rest.  The  regulations  require  drivers  to 
show  local  Taw  enforcement  officials 
and  Federal  agents  the  driver's  true  and 
accurate  record  of  the  drivers'  duty 
activities,  to  the  closest  15  minutes, 
within  each  24-hour  period.  This  record 
also  helps  law  enforcement  officials 
determine  whether  the  driver  may  likely 
be  operating  a  motor  vehicle  while 
fatigued.  See  49  CFR  395.8. 

"The  ICC  and  the  FHWA  have  general 
statutory  authority  to  require  such 
records.  The  records  have  never  been 
expressly  mandated  by  statute.  In  1952, 
the  ICC  adopted  rules  to  allow  motor 
carriers  to  record  some  drivers'  hours  of 
service  on  time  cards  or  time  sheets  in 
place  of  log  books.  This  exception  was 
available  to  drivers  operating  within  a 
50-mile  radius  of  the  driver's  garage  or 
terminal  where  the  driver  reports  for 
work.  See  49  CFR  395.1(e).  This 
exception  was  made  a  separate 
information  collection  entitled  "Time 
Records"  and  has  been  assigned  OMB 
No.  2125-0196.  Within  the  last  20  years, 
there  was  a  change  that  allowed  drivers/ 
carriers  to  use  their  own  forms  rather 
than  the  format  prescribed  by  the 
FHWA's  predecessor  motor  carriers 
organization,  the  Bureau  of  Motor 
Carrier  Safely.  In  1980,  the  FHWA 
expanded  the  50-mile  radius  to  a  100 
mile  radius.  In  this  same  rulemaking, 
the  FHWA  began  to  require  motor 
carriers  to  maintain  and  retain 


documents  the  carriers  obtained  or 
received,  in  the  normal  course  of 
business,  supporting  the  vaUdity  of  the 
record  of  duty  status.  See  49  CFR 
395.8(k)(2). 

In  1982,  the  FHWA  reduced  the 
retention  period  for  the  log  book  and  the 
supporting  documents  from  one  year  to 
6  months.  See  49  CFR  395.8(k)(2).  For 
the  first  51  years,  the  ICC  and  later  the 
FHWA  only  allowed  motor  carriers  and 
drivers  to  prepare  paper  log  books.  In 
1988,  the  FHWA  adopted  rules  to  allow 
motor  carriers  to  choose  to  use 
automatic  on-board  recording  devices  in 
place  of  the  paper  log  book.  Again,  this 
was  done  at  the  FHWA's  discretion  and 
not  by  an  express  mandate  by  statute. 
See  49  CFR  395.15. 

In  1994.  new  information  collection 
requirements  for  records  of  duty  status 
were  mandated  by  section  113  of  the 
Hazardous  Materials  Transportation 
Authorization  Act  of  1994  (Pub.  L.  103- 
311, 108  Stat.  1676).  This  statute 
requires  each  written  or  electronic 
doamient  being  used  as  a  supporting 
document  to  include  either  the  driver's 
name  or  vehicle  nimiber.  This  would 
require  motor  carriers  to  ensure  the 
driver's  name  or  vehicle  number  is  also 
on  each  document  used  to  verify  driver 
record  of  duty  status.  The  statute  also 
requires  the  supporting  document  must 
be  kept  for  at  least  six  months.  The 
FHWA  has  not  yet  published  a  proposal 
requiring  the  mandated  information 
collection.  The  FHWA  will  pubUsh  an 
NPRM  for  the  mandated  information 
related  to  the  driver's  record  of  duty 
status  dociunents,  and  will  request  a 
modification  to  this  information 
collection  at  that  time. 

In  1995.  section  408  of  the  ICC 
Termination  Act  of  1995  (Pub.  L.  104- 
88. 109  Stat.  803.  958)  required  the 
FHWA  to  issue  an  ANPRM  addressing 
the  FHWA's  current  hours  of  service 
regulations.  The  FHWA  published  this 
ANPRM  on  November  5. 1996  (61  FR 
57252).  This  rulemaking  may 
substantially  modify  the  information 
collection  burdens  contained  in  this 
information  collection.  The  FHWA 
expects  to  publish  an  NPRM  in  this 
action  (RIN  2125-AD93)  in  the  winter, 
1999. 

Respondents:  Motor  carriers  and 
drivers. 

Estimated  Total  Annual  Burden  Per 
Record:  16.978,607  hours. 

The  FHWA  has  separated  this  total 
into  the  following  three  subtotals: 

Records  of  Duty  Status  (Paper  Log 
Books}— 15,671,303  hours 

Automatic  On-board  Recording 
Devices — 1,076.100  hours 

100  Air-mile  Radius  Drivers — The 
FHWA  proposes  to  append  the  100  air- 


mile  radius  driver  time  record  account, 
OMB  No.  2125-0196.  into  the  OMB  No. 
2125-0016  account.  This  would  add  an 
additional  231,204  hours.  The 
computations  on  how  the  FHWA 
arrived  at  these  numbers  may  be  foimd 
in  the  docket. 

Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  these 
information  collections.  The  FHWA 
considers  conunents  by  the  pubUc  on 
this  proposed  collection  of  information 
in  the  following  four  ways:  (1) 
Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  FHWA.  including 
whether  the  information  will  have  a 
practical  use;  (2)  evaluating  the 
accuracy  of  the  FHWA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  minimizing  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses). 

Audmrity:  49  U.S.C  31136.  31141.  and 
31502  and  49  CFR  1.48. 

Issued  on:  March  4, 1998. 
G90tfB  Moore, 

Associate  Administrator  for  Administration. 
{PR  Doc.  98-6219  Filed  3-10-98;  8:45  am] 

MLUNQ  CODE  4t1ft-12-P 


DEPARTMENT  OF  TRANSPORTATK>N 

Surface  Transportation  Board 
[STB  Hnance  Docfcat  Na  33661] 


Kansas  Southweslam  RaHway 
Company,  LLC;  Acquisition 
Exsinption;  Union  Pacific  Railroad 
Company 

Kansas  Southwestern  Railway 
Company.  L.L.C.  (KSW).  a  Class  ffl  rail 
carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  and 
operate  approximately  287.83  miles  of 
rail  line  in  Kansas  owned  by  Union 
Pacific  Raihoad  Company  (UP).  The 
lines  involved  in  the  acquisition 
transaction  consist  of:  (1)  UP's 
Hutchinson  Branch  &x)m  MP-572.677 
on  the  east  leg  of  the  wye  and  1,213  feet 
of  the  west  leg  of  the  wye  at  Geneseo. 
KS,  to  MP-486.003  of  the  northeast  leg 
of  the  wye  and  984  feet  of  the  southwest 
leg  of  the  wye  at  Wichita.  KS;  (2)  UP's 
Hardtner  Branch  from  MP-485.938  at 
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Wichita.  KS,  to  MP-571.85  at  Kiowa, 
KS;  (3)  UP's  Stafford  Branch  from  MP- 
559.028  of  the  south  leg  of  the  wye  and 
955  fiaet  of  the  north  leg  of  the  wye  at 
Conway  Springs,  KS,  to  MP-854.11  at 
Radium,  KS;  and  (4)  UP's  luka  Branch 
from  MP-609.97  at  Olcott,  KS.  to  MP- 
630.13  at  Iiika,  KS.  KSW  currently 
leases  and  operates  over  the  lines. 
Following  its  acquisition  of  the  lines, 
KSW  would  continue  to  be  the  operator 
over  the  lines. 

The  transaction  was  expected  to  be 
consummated  on  or  shortly  after  the 
March  3, 1998  efiiective  date  of  the 
exemption. 

If  this  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d] 
may  be  51ed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33551,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Esq.,  Ball  Janik  LLP,  1455  F.  Street,  NW, 
Suite  225,  Washington,  DC  20005. 

Decided:  March  3, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernoa  A.  WUIiams. 
Secretary. 
IFR  Doc.  98-6290  Filed  3-10-98:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surtace  Transportation  Board 
[STB  Rnanoe  Dociwt  No.  33562] 

South  Central  Rorfda  Express,  Inc.; 
Trackage  RIgMa  Exeniptton;  Florida 
East  Coaet  RaHway 

Florida  East  Coast  Railway  Company 
has  agreed  to  grant  overhead  trackage 
rights  between  milepost  K-0.0  near  Ft. 
Pierce,  FL,  and  milepost  K-15.0.  and 
local  trackage  rights  between  milepost 
K-15.0  and  milepost  K-70.4,  at  or  near 
Lake  Harbor,  FL,  to  South  Central 
Florida  Express.  Inc.  The  trackage  rights 
were  scheduled  to  take  effiact  on  March 
2, 1998,  the  effective  date  of  the 
exemption. 

As  a  condition  to  this  exnnption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Ri^ts—BN, 
354  LCC  605  (1978),  as  modified  in 


Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360 1.C.C.  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33562,  must  be  filed  with 
the  Surface  TVansportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street,  NW,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Edward  D. 
Greenberg.  Esq..  Calland.  Kharasch  & 
Garfinkle.  P.C.  1054  Thirty-First  Street, 
NW,  Washington,  DC  20007. 

Decided:  March  3. 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Offict  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  98-6291  Filed  3-10-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-542X] 

HartMr  Belt  Line  Railroad; 
Discontinuance  Exemption;  Port  of 
Los  Angeles 

On  February  19, 1998,  Harbor  BeU 
Line  Railroad  (HBL)  filed  with  the 
Surface  Transportation  Board  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  discontinue  its  switching  operations 
on  tracks  owned  by  the  City  of  Los 
Angeles  (the  City)  within  the  Port  of  Los 
Angeles  (the  Port)  harbor  complex,  Los 
Angeles  Coimty,  CA.'  The  tracks 
traverse  U.S.  Postal  Service  Zip  Codes 
90731,  90744,  90802,  and  90822. 

This  transaction  is  related  to  Pacific 
Harbor  Line.  Inc. — Operation 
Exemption — Port  of  Los  Angeles,  STB 
Finance  Docket  No.  33411  (STB  served 
Dec.  2, 1997),  in  which  Pacific  Harbor 
Line,  Inc.  (PHL),  filed  a  notice  of 
exemption  to  acquire  operating  rights 
from  the  City  to  provide  the  switc^ng 
services  being  discontinued  here.  Upon 
commencement  of  services  by  PHL,  HBL 
will  be  replaced  as  the  operator  of  the 


■  HBL  was  cx«Bted  in  1928  by  tha  City  and  the 
railroad*  tb«a  wrving  the  Port  to  provid*  switching 
serrica  within  the  Port.  HBL  is  now  controlled  by 
the  City  through  iu  Board  of  Harbor 
Conuniscioners.  Unioa  Pacific  Kailroad  Company 
and  The  Burlin|ton  ^4orthern  and  Santa  Fe  Railway 
Coinpeny.  i 


lines  in  the  harbor  complex  and  will 
completely  discontinue  all  operations. 

The  lines  do  not  ccHitain  federally 
granted  rights-of*way.  Any 
docimientation  in  HBL's  possession  will 
be  made  available  promptly  to  those 
requesting  it.  Because  WL  is  proposing 
to  discontinue  services  over  its  entire 
fine,  no  labor  conditions  will  be 
imposed. 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  June  9, 1998. 

Any  oHer  of  financial  assistance  to 
subsidize  continued  rail  service  imder 
49  CFR  1152.27(b)(2)  will  be  due  no 
later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$1,000  filing  fee.  See  49  CFR 
1002.2(f)(25). 

Because  this  is  a  discontinuance 
proceeding  and  not  an  abandonment, 
trail  use/rail  banking  and  public  use 
conditions  are  not  appropriate. 

This  proceeding  is  exempt  from 
environmental  reporting  requirements 
imder  49  CFR  1105.6(c)  and  from 
historic  reporting  requirements  imder 
1105.8(b). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-542X 
and  must  be  sent  to:  (1)  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  Samuel  M.  Sipe,  Jr., 
Steptoe  &  Johnson,  LLP,  1330 
Connecticut  Ave.,  N.W.,  Washington, 
DC  20036. 

Persons  seeking  further  information 
concerning  abandonment  and 
discontinuance  procedures  may  contact 
the  Board's  Office  of  Public  Services  at 
(202)  565-1592  or  refer  to  the  full 
abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis  at 
(202)  56&-1545.  [TDD  for  the  hearing 
impaired  is  available  at  (202)  565-1695.] 

Decided:  March  6, 1998. 
By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 

VeniM  A.  MUiaaa, 


Secretary.  ^ 

[FR  Doc  98-«289  Filed  3-10-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY  DEPARTMENT  OF  THE  TREASURY  DEPARTMENT  OF  THE  TREASURY 


Submission  to  OMB  for  Review; 
Comment  Request 

February  26. 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  202^0. 
DATES:  Written  comments  should  be 
received  on  or  before  April  10, 1998,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0148. 

Form  Number:  IRS  Form  2758. 

Type  of  Review:  Extension. 

Title:  Application  for  Extension  of 
Time  to  File  Certain  Excise,  Income, 
Information,  and  Other  Returns. 

Description:  Internal  Revenue  Code 
(IRC)  6081  permits  the  Secretary  of  the 
Treasury  to  grant  a  reasonable  extension 
of  time  for  filing  any  return,  declaration, 
statement,  or  o&er  document.  This  form 
is  used  by  U.S.  partnerships,  fiduciaries, 
and  certain  organizations,  to  request  an 
extension  of  time  to  file  their  returns. 
The  information  is  used  to  determine 
whether  the  extension  should  be 
granted. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 3  hours,  35  minutes. 
Learning  about  the  law  or  the  form — 6 

minutes. 
Preparing  and  sending  the  form  to  the 

IRS — 10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,215,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  98-6223  Filed  3-10-98;  8:45  am] 
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Submission  for  OMB  Review; 
Comment  Request 

March  3, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biu^au  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10, 1998,  to 
be  assured  of  consideration. 

Departmental  OfiBcea/Community 
Development  Financial  Institutions 
(CDFI)  Fund 

OMB  Number:  1505-0158. 

Fonn  Number:  Form  CDFI-0003. 

Type  of  Review:  Reinstatement. 

Title:  Presidential  Awards  for 
Excellence  in  Microenterprise 
Development  Program. 

Description:  The  Awards  stage  two 
application  will  be  used  to  select 
winning  programs  to  receive 
Presidential  recognition  and  provide 
examples  for  the  field  of 
microenterprise  development.  The 
application  will  be  used  to  gather 
further  data  not  collected  previously  in 
order  to  select  winners. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Burden  Hours  Per 
Respondent:  35  hours. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden: 
2,800  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
N.W.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-6224  Filed  3-10-98;  8:45  am] 
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Submission  for  OMB  Review; 
Comment  Request 

March  5, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10, 1998  to 
be  assiured  of  consideration. 

Financial  Management  Service  (FMS) 

■■    OMB  Number:  1510-0059. 

Fomj  Number:  SF  5510. 

Type  of  Review:  Extension. 

Title:  Authorization  Agreement  for 
Preauthorized  Payment. 

Description:  Preauthorized  payment  is 
used  by  remitters  (individuals  and 
corporations)  to  authorize  electronic 
fund  transfers  from  the  bank  accoimts 
maintained  at  financial  institutions  for 
government  agencies  to  collect  monies. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households, 
Federal  Government. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
25,000  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue.  Landover, 
MD  20785. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  98-6225  Filed  3-10-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Ssrvics 
rr.O.  98-18] 

Retraction  of  Revocation  Notice 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasiuy . 
action:  General  notice. 

SUMMARY:  The  following  Customs  broker 
license  niunbers  were  erroneously 
included  in  a  published  list  of  revoked 
Customs  brokers  licenses  in  the  Federal 
Register. 

Mark  Rendell  Dawson— 07156 
Pamela  Louise  Schnetter — 13140 
Renee  E.  Stein— 07160 

Licenses  13140,  07156,  and  07160, 
issued  in  the  Port  of  Los  Angeles,  are 
valid  licenses. 

Dated:  February  27, 1998. 
Philip  Melzger, 
Dinctor,  Trade  Compliance. 
IFR  Doc.  98-6170  Filed  3-10-98;  8:45  am] 
MXMQ  COM  ' 


DEPARTMENT  OF  THE  TREASURY 
tntamal  Ravanua  Sarvica 

[IA-141-83] 

Propoaad  CoUaetion;  Comment 
Raquaat  For  Regulation  Project 

AOENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUImary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulations,  IA-141-e3 
(TD  8270),  Installment  Method 
Reporting  by  Dealers  in  Personal 
Property  (§§  1.453A-1  and  1.453A-2). 
DATES:  Written  comments  should  be 
received  pn  or  before  May  11, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 


directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Installment  Method  Reporting 
by  Dealers  in  Personal  Property. 

OMB  Number:  1545-1134. 

Regulation  Project  Number:  lA-141- 
83. 

Abstract:  This  regulation  provides 
definitions,  rules,  and  the  methods  to  be 
applied  by  dealers  who  account  for  sales 
of  personal  property  on  the  installment 
method.  The  regulation  requires  such 
taxpayers  to  maintain  accounting 
records  of  these  sales  so  as  to  clearly 
reflect  income. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Recordkeepers: 
50,000. 

Estimated  Time  Per  Recordkeeper:  10 
hours. 

Estimated  Total  Annual 
Recordkeeping  Hours:  500,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  5, 1998. 
Garrick  R.  Sheaf, 
IBS  Reports  Clearance  Officer. 
[FR  Doc.  98-6162  Filed  3-10-98;  8:45  am] 

BILUNO  CODE  4S3IM>1-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sandca 

Art  Advisory  Panel  of  the 
Commissionar  of  Internal  Ravanua; 
Availability  of  Report  of  1997  Cloaad 
Maatings 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice  of  availability  of  report 
on  closed  meetings  of  the  Art  Advisory 
Panel. 

SUMINARY:  The  Report  is  Now  Available. 
Pursuant  to  5  U.S.C.  app.  I  section  10(d). 
of  the  Federal  Advisory  Committee  Act; 
and  5  U.S.C.  section  552b,  the 
Government  in  the  Sunshine  Act:  A 
report  simimarizing  the  closed  meeting 
activities  of  the  Art  Advisory  Panel 
during  1997,  has  been  prepared.  A  copy 
of  this  report  has  been  filed  with  the 
Assistant  Secretary  of  the  Treasury  for 
Management  and  is  now  available  for 
public  inspection  at:  Internal  Revenue 
Service,  Freedom  of  Information 
Reading  Rooni,  Room  1621, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

Requests  for  copies  should  be 
addressed  to:  Director,  Disclosure 
Operations  Division,  Attn:  FOI  Reading 
Room,  Box  388,  Benjamin  Franklin 
Station,  Washington,  DC  20224, 
Telephone  (202)  622-5164).  (Not  a  toll 
free  telephone  nimiber.) 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this 
document  constitute  a  rule  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6).      j 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS:4,  901  D  Street, 
SW.,  Room  224,  Washington,  DC  20024, 
Telephone  (202)  401-4128.  (Not  a  toll 
free  telephone  number.) 
Charles  O.  Rosaotti, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-6160  Filed  3-10-98;  8:45  am] 
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Art  Advisory  Panel— Notice  of  Closed 
Meeting 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  closed  meeting  of  Art 
Advisory  Panel. 


SUMMARY:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 

DATES:  The  meeting  will  be  held  April 
8th  and  9th,  1998. 

ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Pan€il  will  be  held  on 
April  8th  and  9th,  1998,  in  Room  118, 
beginning  at  9:30  a.m..  Aerospace 
Center  Building,  901  D  Street,  SW., 
Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS:4  901  D  Street, 
SW.,  Washington.  DC  20024.  Telephone 
(202)  401-4128,  (not  a  toll  free  number). 
SUPPLBIBITARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988). 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  April 
8th  and  9th,  1998,  in  Room  118,  ' 
beginning  at  9:30  a.m..  Aerospace 
Center  Building,  901  D  Stiwt.  SW.. 
Washington.  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  Title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)(3),  (4).  (6).  and  (7)  of 
Title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  Executive  (>der 
12866  and  that  a  regulatory  impact 
analysis  therefore  is  not  required. 
Neither  does  this  document  constitute  a 
rule  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  Chapter  6). 
Charles  O.  Rossotti, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-6161  Filed  3-10-98;  8:45  am] 

BiLUNO  CODE  4630-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Submission  for  0MB  Review; 
Comment  request. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  USIA  is  requesting  approval 
of  an  information  collection  entitled 
"Proposal  Submission  Instructions 
(PSI),  United  States  Information  Agency, 
Bureau  of  Educational  and  Cultural 
Affairs",  under  OMB  control  number 
3116-0121,  which  is  scheduled  to 
expire  on  April  30, 1998.  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)). 

The  information  collection  activity 
involved  with  the  program  is  conducted 
pursuant  to  the  mandate  given  to  the 
United  States  Information  Agency  under 
the  terms  and  conditions  of  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256. 
DATES:  Comments  are  due  on  or  before 
April  10, 1998. 

Copies:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for  USIA, 
and  also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency.  M/AOL.  301  Fourth  Street, 
SW.,  Washington.  DC  20547.  telephone 
(202)  619-4408.  internet  address 
JGiovetteUSIA.GOV;  and  OMB  reriew: 
Ms.  Victoria  Wassmer.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NEOB, 
Washington,  DC  20503,  Telephone  (202) 
395-5871. 

SUPPLEMENTARY  INFORMATION:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 


displays  a  currently  vahd  OMB  control 
number.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  January 
12, 1998  (vol.  63,  no.  7).  PubHc 
reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0212)  is 
estimated  to  average  twenty  (20)  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Responses  are  voluntary 
and  respondents  are  required  to  respond 
only  one  time.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  United 
States  Information  Agency,  M/AOL,  301 
Fourth  Street,  SW.,  Washington,  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library.  Room  10202.  NEOB, 
Washington.  DC  20503. 

Current  Actions 

This  information  collection  has  been 
submitted  to  OMB  for  the  purpose  of 
requesting  reinstatement  for  a  three-year 
period  and  approval  of  revisions 
regarding  the  total  aimual  burden  hours. 

Title:  Proposal  Submission 
Instructions.  (PSI).  United  States 
Information  Agency. 

Form  Numbers:  L\-1279.  IA-1280. 
IA-1285.  L\P-100,  L\P-135,  M/kR-12, 
M/KR-13  and  SF-LLL. 

Abstract:  The  collection  of 
information  from  the  pubUc  will  enable 
the  grant  review  panel  and  Associate 
Director  to  ensuie  that  each  applications 
compUes  with  the  estabUshed 
procedures  and  the  approval  and/or 
disapproval  of  funding  is  properly 
warranted. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents— 700; 
Recordkeeping  Hours — 20;  Total  Annual 
Burden— 14,000. 

Dated:  March  5, 1998. 
Rose  RoyaL  ^ 

Federal  Register  Liaison . 
(FR  Doc.  98-6187  Filed  3-10-98;  8:45  am] 
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contains  editoriaJ  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  connections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 
14  CFR  Part  382 
[Doclwt  O8T-9»-1880] 
RIN  2106-AC28 

Nondiscrimination  on  the  Basis  of 
Disability  in  Air  Travel 

Correction 

In  rule  document  98-5525  beginning 
on  page  10528  in  the  issue  of 


Wednesday,  March  4, 1998,  make  the 
following  correction: 

S38Z38    [Corrected] 

On  page  10536,  in  the  second  column, 
in  §  382.38(k),  "August  31. 1998" 
should  read  "September  30, 1998". 

BIUJNQ  COOE  1S0641-0 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Part  1 
[REQ-20«682-«4] 
RIN  1545-A839 

Adjustments  Following  Sales  of 
Partnership  Interests 

Correction 

In  proposed  rule  document  98-1949, 
beginning  on  page  4408,  in  the  issue  of 


Thursday,  January  29, 1998,  make  the 
following  correction: 

§1.743-1    [Corrected] 

On  page  4419,  in  the  table,  in 
"Assets",  in  the  fourth  column  under 
"Basis  adjustment",  the  total  "4,000.00" 
should  read  "3.000.00". 

BILUNQ  CODE  1S0641-0 


Wednesday 
March  11,  1998 


Part  II 


Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  888 

Section  8  Housing  Assistance  Payments 
Progrant— Contract  Rent  Annual 
Adjustment  Factors  Fiscal  Year  1998; 
Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  888 

[Doctot  No.  FR-430S-»M)1] 

Section  8  Housing  Assistance 
Payments  Progranv— Contract  Rent 
Annual  Adjustment  Factors  Rscal  Year 
1998 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  revised  contract  rent 
Annual  Adjustment  Factors. 

summary:  The  United  States  Housing 
Act  of  1937  requires  that  assistance 
contracts  signed  by  owners  participating 
in  the  Department's  Section  8  housing 
assistance  payments  programs  provide 
for  annual  adjustment  in  the  monthly 
rentals  for  units  covered  by  the  contract. 
This  notice  announces  revised  Annual 
Adjustment  Factors  (AAFs)  for 
adjustment  of  contract  rents  on 
assistance  contract  anniversaries.  The 
factors  are  based  on  a  formula  using 
data  on  residential  rent  and  utilities  cost 
changes  from  the  most  current  Bureau  of 
Labor  Statistics  Consimier  Price  Index 
(CPI)  survey  and  from  HUD  Random 
Digit  Dialing  (RDD)  rent  change  surveys. 
EFFECTIVE  DATE:  March  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  ).  Benoit,  Rental  Assistance 
Division,  Office  of  Public  and  Indian 
Housing  1(202)  708-0477),  for  questions 
relating  to  the  Section  8  Voucher, 
Certificate,  and  Moderate  Rehabilitation 
programs;  Allison  Manning,  Office  of 
Special  Needs  Assistance  Programs, 
Office  of  Community  Planning  and 
Development,  ((202)  708-1234]  for 
questions  regarding  the  Single  Room 
Occupancy  Moderate  Rehabilitation 
program;  Frank  M.  Malone,  Acting 
Director,  Office  of  Asset  Management 
and  Disposition,  Office  of  Housing 
[(202)  708-3730],  for  questions  relating 
to  all  other  Section  8  programs;  and 
Alan  Fox,  Economic  and  Market 
Analysis  Division,  Office  of  Policy 
Development  and  Research  [(202)  708- 

0590;  e-mail  alan fox@hud.gov],  for 

technical  information  regarding  the 
development  of  the  schedules  for 
specific  areas  or  the  methods  used  for 
calculating  the  AAFs.  MaiUng  address 
for  above  persons:  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW,  Washington,  DC 
20410.  Hearing-  or  speech-impaired 
persons  may  contact  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (TTY)  (Other  than  the  "800" 
TTY  number,  the  above-Usted  telephone 
numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION: 


Applicability  of  AAFs  to  Various 
Section  8  Programs 

AAFs  established  by  this  Notice  are 
used  to  adjust  contract  rents  for  units 
assisted  in  the  Section  8  housing 
assistance  payments  programs. 
However,  the  specific  application  of  the 
AAFs  is  determined  by  the  law,  the 
HAP  contract,  and  appropriate  program 
regulations  or  requirements. 

AAFs  are  not  used  for  the  Section  8 
voucher  program. 

AAFs  are  not  used  for  budget-based 
rent  adjustments.  Contract  rents  for 
projects  receiving  Section  8  subsidies 
under  the  loan  management  program  (24 
CFR  part  886,  subpart  A)  and  for 
projects  receiving  Section  8  subsidies 
under  the  property  disposition  program 
(24  CFR  part  886.  subpart  C)  are 
adjusted,  at  HUD's  option,  either  by 
applying  the  AAFs  or  by  budget-based 
adjustments  in  accordance  with  24  CFR 
207.19(e).  Budget-based  adjustments  are 
used  for  most  Section  8/202  projects. 

Under  the  Section  8  moderate 
rehabilitation  program  (both  the  regular 
program  and  the  single  room  occupancy 
program),  the  public  housing  agency 
(PHA)  applies  the  AAF  to  the  base  rent 
component  of  the  contract  rent,  not  the 
full  contract  rent. 

Use  of  Reduced  AAF 

As  required  by  Section  8(c)(2)(A)  of 
the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437f(c)(2)(A)),  the  AAF  is 
reduced  by  .01: 
— In  the  Section  8  certificate  program, 

for  all  units. 
— In  other  Section  8  programs,  for  a  unit 

occupied  by  the  same  family  at  the 

time  of  the  last  annual  rent 

adjustment  (and  where  the  rent  is  not 

reduced  by  application  of 

comparability  (rent  reasonableness)). 

The  law  provides  that: 

"Except  toT  assistance  under  the 
certificate  program,  for  any  unit 
occupied  by  the  same  family  at  the  time 
of  the  last  aiuiual  rental  adjustment, 
where  the  assistance  contract  provides 
for  the  adjustment  of  the  maximum 
monthly  rent  by  applying  an  annual 
adjustment  factor  and  where  the  rent  for 
a  unit  is  otherwise  digible  for  an 
adjustment  based  on  tiie  full  amoimt  of 
the  factor,  0.01  shall  be  subtracted  from 
the  amount  of  the  factor,  except  that  the 
factor  shall  not  be  reduced  to  less  than 
1.0.  In  the  case  of  assistance  under  the 
certificate  program.  0.01  shall  be 
subtracted  from  the  amoimt  of  the 
annual  adjustment  factor  (except  that 
the  factor  shall  not  be  reduced  to  less 
than  1.0),  and  the  adjusted  rent  shall  not 
exceed  the  rent  for  a  comparable 
unassisted  unit  of  similar  quaUty,  type. 


and  age  in  the  market  area."  42  U.S.C. 
1437f(c)(2)(A). 

This  statutory  language  is  now 
permanent  law.  Section  201(c)  of  the 
HUD  appropriation  for  fiscal  year  1998 
provides  that  these  provisions  are 
effective  through  fiscal  jrear  1998  (Pub. 
L.  105-65,  approved  October  27, 1997, 
Administrative  Provisions).  Section 
2004  of  the  Balanced  Budget  Act  of  1997 
provides  that  these  provisions  are  in 
effect  through  fiscal  year  1999  and 
thereafter  (Pub.  L.  105-33,  approved 
August  5, 1997). 

To  implement  the  law,  HUD  is  again 
publishing  tw6  separate  AAF  Tables, 
contained  in  Schedule  C,  Tables  1  and 
2  of  this  notice.  Each  AAF  in  Table  2  is 
computed  by  subtracting  0.01  from  the 
annual  adjustment  factor  in  Table  1. 

Adjustment  Procedures 

The  discussion  in  this  Federal 
Register  Notice  is  intended  to  provide  a 
broad  orientation  on  adjustment 
procedures.  Technical  details  and 
requirements  will  be  described  in  HUD 
notices  (issued  by  the  Office  of  Housing 
and  the  Office  of  PubUc  and  Indian 
Housing). 

Because  of  statutory  and  structural 
distinctions  among  the  various  Section 
8  programs,  there  are  separate  rent 
adjustment  procedures  for  three 
program  categories: 
— ^The  Section  B  new  construction  and 

substantial  rehabilitation  programs 

(including  the  Section  8  state  agency 

program);  and  the  moderate  . 

rehabilitation  programs  (including  the 

moderate  rehabilitation  single  room 

occupancy  pronram). 
— ^The  Section  B  loan  management  (LM) 

Program  (Part  886,  Subpart  A)  and 

property  disposition  (PD)  Program 

(Part  886  Subpart  C). 
^The  Section  8  certificate  program 

(including  the  project-based 

certificate  (FBC)  program). 

Category  1 :  Section  8  New  Construction, 
Substantial  Rehabilitation  and 
Moderate  Rehabilitation  Programs 

In  the  Section  8  New  Construction 
and  Substantial  Rehabilitation 
programs,  the  published  AAF  factor  is 
applied  to  the  pre-adjustment  contract 
rent.  In  the  Section  8  Moderate 
Rehabilitation  program,  the  published 
AAF  is  applied  to  the  pre-adjustment 
base  rent. 

For  category  1  programs,  the  Table  1 
AAF  factor  is  appUed  before 
determining  comparabilitv  (rent 
reasonableness).  Comparability  applies 
if  the  pre-adjtistment  gross  rent  (pre- 
adjustment  contract  rent  plus  any 
allowance  for  tenant-paid  utilities)  is 
above  the  published  FMR 
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If  the  comparable  rent  level  (plus  any 
initial  difference)  is  lower  than  the 
contract  rent  as  adjusted  by  appUcation 
of  the  Table  1  AAF,  the  comparable  rent 
level  (plus  any  initial  difference)  will  be 
the  new  contract  rent.  However,  the  pre- 
adjustment  contract  rent  will  not  be 
decreased  by  application  of 
comparabihty. 

In  all  other  cases  (i.e.,  unless  contract 
rent  is  reduced  by  comparabihty): 

— ^The  Table  1  AAF  is  used  for  a  unit 
occupied  by  a  new  family  since  the 
last  annual  contract  anniversary. 

—The  Table  2  AAF  is  used  for  a  unit 
occupied  by  the  same  family  as  at  the 
time  of  the  last  aiuiual  contract 
anniversary. 

Category  2:  The  Loan  Management 
Program  (LM;  Part  886,  Subpart  A)  and 
Property  Disposition  Program  (PD;  Part 
886,  Subpart  C) 

At  this  time,  rent  adjustment  by  the 
AAF  in  the  Category  2  programs  is  not 
subject  to  comparability.  (Comparabihty 
will  again  apply  if  HUD  establishes 
regulations  for  conducting 
comparability  studies  imder  42  U.S.C. 
1437f(c)(2)(C).)  Rents  are  adjusted  by 
appl)ring  the  full  amount  of  the 
applicable  AAF  imder  this  notice. 

llie  apphcable  AAF  is  determined  as 
follows: 

Metropolitan  area 

Chicago,  IL 

Cincinnati-Haniiiton.  OK-KY-IN „ 

OaHas,  TX  

Flagstaff,  AZ-UT 

New  Orleans,  LA _ _ 

Washington,  DC-VA-MD-VW 


— ^The  Table  1  AAF  is  used  for  a  unit 
occupied  by  a  new  family  since  the 
last  annual  contract  anniversary. 

— ^The  Table  2  AAF  is  used  for  a  unit 
occupied  by  the  same  family  as  at  the 
time  of  the  last  annual  contract 
anniversary. 

Category  3:  Section  8  Certificate 
Program 

The  same  adjustment  procedure  is 
used  for  rent  adjustment  in  both  the 
tenant-based  and  project-based 
certificate  programs.  The  following 
procedures  are  used: 
— The  Table  2  AAF  is  always  used  in 
the  Section  8  certificate  program;  the 
Table  1  AAF  is  not  used  in  this 
program. 
— ^The  Table  2  AAF  is  always  appUed 
before  determining  comparability 
(rent  reasonableness). 
— Comparabihty  always  appUes.  If  the 
comparable  rent  level  is  lower  than 
the  contract  rent  as  adjusted  by 
apphcation  of  the  Table  2  AAF,  the 
comparable  rent  level  will  be  the  new 
contract  rent. 
(These  procedures  do  not  apply  to  an 
over-FMR  tenancy  in  the  Section  8 
certificate  program.) 

AAF  Tables 

The  AAFs  for  fiscal  year  1998  are 
contained  in  Schedule  C,  Tables  1  and 
2  of  this  notice.  Two  columns  are  shown 
in  this  Table.  The  first  column  is  to  be 


used  for  imits  where  the  highest  cost 
utihty  is  included  in  the  contract  rent 
The  second  column  is  to  be  used  where 
it  is  excluded  from  the  contract  rent 
(where  the  tenant  pays  for  the  utihty). 

AAF  Areas 

Each  AAF  apphes  to  a  specified 
geographic  area  and  to  imits  of  all 
bedroom  sizes.  AAFs  are  provided: 

(1)  For  the  metropohtan  parts  of  the 
ten  HUD  regions  exclusive  of  CFI  areas; 
(2)  for  the  nonmetropoUtan  parts  of 
these  regions,  and  (3)  for  99  separate 
metropohtan  AAF  areas  for  which  local 
CPI  sinvey  data  are  available. 

With  the  exceptions  discussed  below, 
the  AAFs  shown  in  Schedule  C  use  the 
Office  of  Management  and  Budget's 
(0MB)  most  current  definitions  of 
metropohtan  areas.  HUD  uses  the  OMB 
Metropohtan  Statistical  Area  (MSA)  and 
Primary  Metropolitan  Statistical  Area 
(PMSA)  definitions  for  AAF  areas 
because  of  their  close  correspondence  to 
housing  market  area  definitions. 

The  exceptions  are  for  certain  large 
metropohtan  areas,  where  HUD 
considers  the  area  covered  by  the  OMB 
definition  to  be  larger  than  appropriate 
for  use  as  a  housing  market  area 
definition.  In  those  areas,  HUD  has 
deleted  some  of  the  counties  that  OMB 
had  added  to  its  revised  definitions.  The 
following  coimties  are  deleted  from  the 
HUD  de&oitions  of  AAF  areas: 


Deleted  counties 


DeKab,  Grundy  and  Kendall  Counties. 

Brown  County,  Ohio;  Gallatin,  Grant  and  Pendteton  Counties  in  Kentucky;  and  Ohio  County, 

Indiana. 
Henderson  County. 
Kane  County,  UT. 
St.  James  Parish. 
Berkeley  and  Jefferson  Counties  in  West  Virginia;  and  Clarke,  Culpeper,  King  George  and 

Warren  Counties  in  Virginia. 


Separate  AAFs  are  listed  in  this 
pubhcation  for  the  above  cotmties.  They 
and  the  metropolitan  area  of  which  they 
are  a  part  are  identified  with  an  asterisk 
(*1  next  to  the  area  name.  The  asterisk 
indicates  that  there  is  a  difference 
between  the  OMB  metropohtan  area  and 
the  HUD  AAF  area  definition  for  these 
areas. 

To  make  certain  that  they  are  using 
the  correct  AAFs,  users  should  refer  to 
the  area  definitions  section  at  the  end  of 
Schedule  C.  For  units  located  in 
metropolitan  areas  with  a  local  CPI 
simrey,  AAFs  are  hsted  separately.  For 
units  located  in  areas  without  a  local 
CPI  survey,  the  appropriate  HUD 
regional  Metropohtan  or 
Nonmetropohtan  AAFs  are  used. 


The  AAF  area  definitions  shown  in 
Schedule  C  are  listed  in  alphabetical 
order  by  State.  The  associated  HUD 
region  is  shown  next  to  each  State 
name.  Areas  whose  AAFs  are 
determined  by  local  CPI  surveys  are 
hsted  first.  All  metropohtan  CPI  areas 
have  separate  AAF  schedules  and  are 
shown  with  their  corresponding  county 
definitions  or  as  metropohtan  counties. 
Listed  after  the  metropohtan  CPI  areas 
(in  those  states  that  have  such  areas)  are 
the  non-CPI  metropohtan  and 
nonmetropohtan  counties  of  each  State. 
In  the  six  New  England  States,  the 
hstings  are  for  coimties  or  parts  of 
counties  as  defined  by  towns  or  cities. 

Puerto  Rico  and  the  Virgin  Islands  use 
the  Southeast  AAFs.  All  areas  in  Hawaii 


use  the  AAFs  identified  in  the  Table  as 
"STATE:  Hawaii,"  which  are  based  on 
the  CPI  siuvey  for  the  Honolulu 
metropohtan  area.  The  Pacific  Islands 
use  the  Pacific/Hawaii  Nonmetropohtan 
AAFs.  The  Anchorage  metropohtan  area 
uses  the  AAFs  based  on  the  local  CPI 
survey;  all  other  areas  in  Alaska  use  the 
Northwest/Alaska  Nonmetropohtan 
AAFs. 

Section  8  Certificate  Program  AAFs  for 
Manufactiued  Home  Spaces 

The  AAFs  in  this  pubhcation 
identified  as  "Highest  Cost  Utihty 
Excluded"  are  to  be  used  to  adjust 
manufactiued  home  space  contract 
rents.  The  apphcable  AAF  is 
determined  by  reference  to  the 


MR 


1998 


UMI 
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geographic  listings  contained  in 
Schedule  C,  as  described  in  the 
preceding  section. 

How  Facton  Are  Calculated 

For  Areas  With  CPI  Surveys 

(1)  Changes  in  the  shelter  rent  and 
utilities  components  were  calculated 
based  on  the  most  recent  CPI  annual 
average  change  data. 

(2)  The  "Highest  Cost  Utility 
Included"  column  in  Schedule  C  was 
calculated  by  weighing  the  rent  and 
utiUty  components  with  the 
corresponding  components  from  the 
1990  Census. 

(3)  The  "Highest  Cost  Utility 
Excluded"  column  in  Schedule  C  was 
calculated  by  eliminating  the  effect  of 
heating  costs  that  are  included  in  the 
rent  of  some  of  the  imits  in  the  CPI 
surveys. 

For  Areas  Without  CPI  Sunreys 

(1)  HUD  used  random  digit  dialing 
(ROD)  regional  siuveys  to  calculate 
AAFs.  The  RDD  survey  method  is  based 
on  a  sampling  procedure  that  uses 
computers  to  select  a  statistically 
random  sample  of  rental  housing,  dial 
and  keep  track  of  the  telephone  calls, 


and  processthe  responses.  RDD  surveys 
are  conducted  to  determine  the  rent 
change  factors  for  the  metropolitan  parts 
(exclusive  of  CPI  areas)  and 
nonmetropolitan  parts  of  the  10  HUD 
regions,  a  total  of  20  surveys. 

(2)  The  change  in  rent  with  the 
highest  cost  utility  included  in  the  rent 
was  calculated  using  the  average  of  the 
ratios  of  gross  rent  in  the  current  year 
RDD  survey  divided  by  the  previous 
year's  for  the  respective  metropolitan  or 
nonmetropolitan  parts  of  the  HUD 
region. 

(3)  The  change  in  rent  with  the 
highest  cost  utility  excluded  (i.e.,  paid 
separately  by  the  tenant)  was  calculated 
in  the  same  maimer,  after  subtracting 
the  median  values  of  utilities  costs  from 
the  gross  rents  in  the  two  years.  The 
median  cost  of  utilities  was  determined 
firom  the  units  in  the  RDD  sample  which 
reported  that  all  utilities  were  paid  by 
the  tenant. 

Other  Matters 

Environmental  Impact 

An  environmental  assessment  is 
unnecessary,  since  revising  Annual 
Adjustment  Factors  is  categorically 
excluded  from  the  Department's 


National  Environmental  Policy  Act 
procedures  under  24  CFR  50.19(c)(6). 

Executive  Order  12612.  Fedwalism 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  Notice  do  not  have  federaUsm 
implications  and.  thus,  are  not  subject 
to  review  undw  the  Older.  The  Notice 
merely  announces  the  adjustment 
factors  to  be  used  to  adjust  contract 
rents  in  the  Section  8  Housing 
Assistance  Payment  programs,  as 
required  by  the  United  States  Housing 
Act  of  1937. 

The  Catalog  of  Federal  Domestic 
Assistance  program  nimiber  for  Lower 
Income  Housing  Assistance  programs 
(Section  8)  is  14.156. 

Accordingly,  the  Department 
publishes  these  Annual  Adjustment 
Factors  for  the  Section  8  Hoiising 
Assistance  Payments  Programs  as  set 
forth  in  the  following  Tables: 

Dated:  February  20, 1998. 
Andrew  Cuomo, 
Secretary. 

BHJJNQ  COOE  4210-»-U 
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hM/M  (SOUTHEAST) 

METROPOLITAN  COUNTIES 

Autauga,  Baldwin,  Blomt,  Calhom,  Colbtrt,  Dal*,  Elaore,  Etowah,  Houaton,  Jtffarson,  Laudtrdalt, 
Lawrence,  Liaaatont,  Madiaon,  Mobile,  Montgoaery,  Morgan,  Ruaaell,  Shelby,  St.  Clair,  Tuacaloota 

NONMETROPOLITAN  COUNTIES 

Barbour,  Bibb,  Bullock,  Butler,  Chaabcrs,  Cherokee,  Chilton,  Choctaw,  Clarke,  Clay,  Cleburne,  Coffee,    ' 
Conecuh,  Coosa,  Covington,  Crenshaw,  Cullnn,  Dallas,  Dekalb,  Escanbia,  Fayette,  Franklin,  Geneva, 
Greene,  Hale,  Henry,  Jackaon,  Laaar,  Lee,  Lowndes,  Macon,  Marengo,  Marion,  Marshall,  Monroe,  Perry, 
Pickens,  Pike,  Randolph,  Stater,  Talladega,  Tallapoosa,  Walker,  Washington,  Wilcox,  Winston 

ALASKA  fMQRTHUEST/ALASm 

CPI  AREAS:  COUNTIES 

MSA   Anchorage,  AK:  Anchorage 

NONMETROPOLITAN  COUNTIES 

Aleutian  East,  Aleutian  West,  Bethel,  Dillinghaa,  Lake  ft  Peninsula,  Northwest  Arctic,  Now,  Pr. 
Wales'Outer  Ketchikan,  Skagway-Yakutat-Angoon,  Southeast  Fairbanks,  Valdex-Cordova,  Wade  Hmpton, 
Wrangell-Petersburg,  Yukon-Koyukuk,  Bristol  Bay,  Fairbanks  North  Star,  Haines,  Juneau,  Kenai  Peninaula, 
Ketchikan  Gateway,  Kodiak  laland,  Matanuska-Susitna,  North  Slope,  Sitka 

ARIZONA  fPACIFlC/HAUAin 

METROPOLITAN  COUNTIES 

Coconino,  Maricopa,  Mohave,  Plaa,  Pinal,  Yutaa 

NONMETROPOLITAN  COUNTIES 

Apache,  Cochise,  Gila,  Grahaa,  Greenlee,  La  Paz,  Navajo,  Santa  Cruz,  Yavapai 

ABKAMSAS  fSQUTHUESTl 

METROPOLITAN  COUNTIES 

Benton,  Craighead,  Crawford,  Crittenden,  Faulkner,  Jefferson,  Lonoke,  Miller,  Pulaski,  Saline,  Sebastian, 
Washington 

NONMETROPOLITAN  COUNTIES 

Arkanaas,  Ashley,  Baxter,  Boone,  Bradley,  Calhoun,  Carroll,  Chicot,  Clark,  Clay,  Cleburne,  Cleveland, 
Colulbia,  Conway,  Cross,  Dallas,  Desha,  Drew,  Franklin,  Fulton,  Garland,  Grant,  Greene,  Haapetead,  Hot 
Spring,  Howard,  Independence,  Izard,  Jackson,  Johnson,  Lafayette,  Lawrence,  Lee,  Lincoln,  Little  River, 
Logan,  Madison,  Marian,  Mississippi,  Monroe,  Montgoaery,  Nevada,  Newton,  Ouachita,  Perry,  Phillips,  Pike, 
Poinsett,  Polk,  Pope,  Prairie,  Randolph,  Scott,  Seercy,  Sevier,  Sherp,  St.  Francis,  Stone,  Union,  Van 
Burcn,  White,  Woodruff,  Yell 

CALIFOBMIA  fPACIFlC/HAUAll^ 

CPI  AREAS:  COUNTIES 

PMSA  Loa  Angeles-Long  Beach,  CA:  Los  Angeles 

PMSA  Oakland,  CA:  Alaaada,  Contra  Costa 

PMSA  Orange  County,  CA:  Orange 

PMSA  Riveraide-San  Bernardino,  CA:Riv*rs1de,  San  Bernardino 

MSA  San  Diego,  CA:  San  Diego 

PMSA  San  Franciaeo,  CA:  Marin,  San  Francisco,  San  Mateo 

PMSA  San  Jose,  CA:  Santa  Clara 

PMSA  Santa  Cruz-Watsonville,  CA:  Santa  Cruz 

'  PMSA  Santa  Rosa,  CA:  Sonoaa 

PMSA  Vallejo-Fairfield-Napa,  CA:  Napa,  Solano 

PMSA  Ventura,  CA:  Ventura 

METROPOLITAN  COUNTIES 

Butte,  El  Dorado,  Fresno,  Kern,  Madera,  Merced,  Monterey,  Placer,  Sacraaento,  San  Joaquin,  San  Luis 
Obispo,  Santa  Barbara,  Shasta,  Stanislaus,  Sutter,  Tulare,  Yolo,  Yuba 

NONMETROPOLITAN  COUNTIES 

Alpine,  Aaador,  Calaveras,  Co'lusa,  Del  Norte,  Glenn,  Hiaboldt,  laperial,  Inyo,  Kings,  Lake,  Lassen, 
Mariposa,  Mendocino,  Modoc,  Mono,  Nevada,  Pliaas,  San  Benito,  Sierra,  Siskiyou,  Tehaaa,  Trinity,  Tuoiiane 
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Boulder 

AdMM,  Arapahoe,  Dcnvtr,  Douglai,  Jcffirton 

Weld 


CPI  AREAS:  COUNTIES 

PNSA  Boulder- LongBont.  CO: 
PMSA  Dtnver,  CO: 
PNSA  Greeley,  CO: 

NETROPaiTAN  COUNTIES 

El  Paso,  LariMr,  Nesa,  Pueblo 

NQNMETinPOLITAN  COUNTIES 

Alanosa,  Archuleta,  Baca,  Bant,  Chaffee,  Cheyenne,  Clear  Creek,  Conejos,  Costilla,  Crowley,  Custer, 
Delta,  Dolores,  Easle.  Elbert,  Freaont,  Carfield,  Gilpin,  Grand,  Gunnison,  Hinsdale,  Huerfano,  Jackson, 
Kiowa,  Kit  Carton,  La  Plata,  Lake,  Las  Anims,  Lincoln,  Logan,  Mineral,  Moffat,  NontezuM,  Nontrote, 
NorBan,  Otero,  Ouray,  Park,  Phillips,  Pitkin,  Prowers,  Rio  Blanco,  Rio  Grande,  Routt,  Saguache,  San  Juan, 
San  Miguel,  Sedgwick,  SuMit,  Teller,  Washington,  Yu 

mmigCTICUT  <MEU  ENGLAND) 


CPI  AREAS:  COUNTIES 

PMSA    Bridgeport.  CT 
Fairfield  County  part: 

New  Haven  County  part: 


Bridgeport  town,  Easton  town,  Fairfield  town,  Monroe  town,  Shelton  town, 
Stratford  town,  Tnafaull  town 

Ansonia  town.  Beacon  Falls  town,  Derby  town,  Nilford  town,  Oxford  town, 
Seyaour  town 


PMSA    Dantxjry.  CT 
Fairfield  County  part: 

Litchfield  County  part: 

PMSA    N»/  Haven -Meri den.  CT 
Middlesex  County  part: 
New  Haven  County  part: 


Bethel  town,  Brookfield  town,  Danbury  town,  New  Fairfield  town, 
Newtown  town,  Redding  town,  Ridgefield  town,  Sherman  town 
Bridgewater  town,  New  Milford  town,  Roxbury  town,  Washington  town 


Clinton  town,  Killingworth  town  I 

Bethany  town,  Branford  town,  Cheshire  town.  East  Haven  town^  Guilford  town, 

Handen  town,  Madison  town,  Meriden  town.  New  Haven  town,  North  Branford  town. 

North  Haven  town,  Orange  town,  Wallingford  town,  West  Haven  town,  Woodbridge 

town 


PMSA    Stanford-Norvalk.  CT 
Fairfield  County  part:    Darien  town,  Greenwich  town.  New  Canaan  town,  Norwalk  town,  Stanford  town, 

Weston  town,  Westport  town,  Wilton  town 

PMSA    Udtertury.  CT 
Litchfield  County  part: 
New  Haven  County  part: 

PMSA    lik}rcester.  MA-CT 
Windham  County  part: 

METROPOLITAN  COUNTIES 

Hartford  County  part: 


Bethlehem  town,  Thoaaston  town,  Watertown  town,  WooAury  town 
Niddlebury  town,  Naugatuck  town.  Prospect  town,  Southbury  town,  Waterbury 
town,  Wolcott  town 

Thompson  town 


Litchfield  Coirty  part: 
Middlesex  County  part: 
New  London  County  part: 

Tolland  County  part: 
Windham  County  part: 


Avon  town,  Berlin  town,  Bloomfield  town,  Bristol  town,  Burlington  town,  Canton 
town.  East  Granby  town.  East  Hartford  town,  East  Windsor  town,Enfield  town, 
Farmington  town,  Glastonbury  town,  Granby  town,  Hartford  town,  Manchester 
town,  Marlborough  town.  New  Britain  town,  Newington  town,  Plainville  town, 
Rocky  Hill  town,  Simsbury  town,  Southington  town.  South  Windsor  town,  Suf field 
town,  West  Hartford  town,  Wethersfield  town,  Windsor  town,  Windsor  Locks  town 
Barkhamsted  town,  Harwinton  town.  New  Hartford  town,  Plymouth  town,  Winchester 
town 

Cromwell  town,  Durham  town.  East  Haddam  town.  East  Hampton  town,  Haddam  town, 
Middlefield  town,  Middletown  town,  Portland  town,  Old  Saybrook  town 
Bozrah  town,  Colchester  town.  East  Lyme  town,  Franklin  town,  Griswold  town, 
Groton  town,  Ledyard  town,  Lisbon  town,  Montville  town.  New  London  town.  North 
Stonington  town,  Norwich  town.  Old  Lyme  town,  Preston  town,  Salem  town, 
Sprague  town,  Stonington  town,  Waterford  town,  Colchester  town,  Lebanon  town 
Andover  town,  Bolton  town,  Colurbia  town,  Coventry  town,  Ellington  town, 
Hebron  town,  Mansfield  town,  Somers  town,  Stafford  town,  Tolland  town,  Vernon 
town,  Willington  town 
Ashford  town,  Chaplin  town,  Windiam  town,  Canterbury  town,  Plainfield  town 
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NONMETROPOLITAN  COUNTIES 
Hartford  County  part: 
Litchfield  County  part: 


Middlesex  County  part: 
New  London  County  part: 
Tolland  County  part; 
UindiaiB  County  part: 

DELAUABg  rWlB-ATLANTlO 

CPI  AREAS:  COUNTIES 

PttSA    UMaington-Newark,  DE-MD: 

METROPOLITAN  COUNTIES 
Kent 

NONMETROPOLITAN  COUNTIES 


PfST.   Of  CmUWl*  fMlP-ATLAMTlCI 

CPI  AREAS:  COUNTIES 

Diatrict  of  Coltabia. 


Hartland  town 

Canaan  town,  Colebrook  town,  Cornwall  town,  Goshen  town,  Kent  town, 

Litchfield  town,  Morris  town,  Norfolk  town.  North  Canaan  town, 

Salisbury  town,  Sharon  town,  Torrington  town,  Warren  town 

Chester  town.  Deep  River  town,  Essex  town,  Uestbrook  town 

Lyme  town,  Voluntown  town 

Union  town 

Brooklyn  town,  Eastford  town,  Hanpton  town,  Killingly  town,  Poarfret 

town,  Putnaa  town,  Scotland  town.  Sterling  town,  Woodstock  town 


New  Castle 


PtOBIPA   fMtJTHgA8Tl 

CPI  AREAS:  COUNTIES 

PMSA  Fort  Lauderdale,  FL;      Broward 

PMSA  Niiaii,  FL:  Dade 

MSA  Taapa-St.  Petersburg-Clearwater,  Ft:  Hernando,  Hillsborough,  Pasco,  Pinellas 


METROPOLITAN  COUNTIES 

Alachua,  Bay,  Brevard,  Charlotte,  Clay,  Collier,  Duval,  Escaai)fa,  Flagler,  Gadaden,  Lake,  Lee,  Leon, 
Manatee,  Marion,  Martin,  Nassau,  Okaloosa,  Orange,  Oaceola,  Pairs  Beach,  Polk,  Santa  Roaa,  SarasMa, 
Saaiinole,  St.  Johns,  St.  Lucie,  Volusia 

NONMETROPOLITAN  COUNTIES 

Baker,  Bradford,  Calhoun.  Citrus,  Coliafeia«  Deaoto,  Dixie,  Franklin,  Gilchrist,  Glades,  Gulf,  Haalltan, 
Hardee,  Hendry,  Highlands,  Holaes,  Indian  River,  Jackson,  Jefferson,  Lafayette,  Levy,  Liberty,  Madison, 
Monroe,  Okeechobee,  Putnaai,  Surter,  Suwannee,  Taylor,  Union,  Wakulla,  Walton,  Washington 


egOBBlA  fSOUTHEAST^ 

CPI  AREAS:  COUNTIES 
*Atlanta,  GA: 


Barrow,  Bartow,  Carroll,  Cherokee,  Clayton,  Cobb,  Coweta,  Dekalb, 
Douglas,  Fayette,  Forsyth,  Fulton,  Gwinnett,  Henry,  Newton,  Paulding, 
Pickens,  Rockdale,  Spalding,  Walton 


METROPOLITAN  COUNTIES 

Bibb,  Bryan,  Catoosa,  Chathaa,  Chattahoochee,  Clarke,  Coliafcia,  Dade,  Dougherty,  Effinghaai,  Harris, 
Houston,  Jones,  Lee,  Madison,  Mcduffie,  Muscogee,  Oconee,  Peach,  Rlchaend,  Twiggs,  Walker 

NONMETROPOLITAN  COUNTIES 

Appling,  Atkinson,  Bacon,  Baker,  Baldiin,  Banks,  Ben  Hill,  Berrien,  Bleckley,  Brantley,  Brooks,  Bulloch, 
Burke,  Butts,  Calhoui,  Caadan,  Candler,  Charlton,  Chattooga,  Clay,  Clinch,  Coffee,  Colquitt,  Cook, 
Crawford,  Crisp,  Dawsan,  Decatur,  Dodge',  Dooly,  Early,  Echols,  Elbert,  Eaanuel,  Evans,  Fannin,  Floyd, 
Franklin,  Gilner,  Glascock,  Glynn,  Gordon,  Grady,  Greene,  HabershaM,  Hall,  Hancock,  Haralson,  Hart, 
Heard,  Irwin,  Jackson,  Jasper,  Jeff  Davis,  Jefferson,  Jenkins,  Johnson,  Laaar,  Lanier,  Laurens,  Liberty, 
Lincoln,  Long,  Lowndes,  Lumpkin,  Macon,  Marion,  Mcintosh,  Meriwether,  Miller,  Mitchell,  Monroe, 
MontgcaKry,  Morgan,  Murray,  Oglethorpe,  Pierce,  Pike,  Polk,  Pulaski,  Putnaa,  Qultaan,  Rabun,  Randolph, 
Schley,  Screven,  Scninole,  Stephens,  Stewart,  Surter,  Talbot,  Taliaferro,  Tattnall,  Taylor,  Telfair, 
Terrell,  Thonas,  Tift,  Tocate,  Towns,  Treutlen,  Troup,  Turner,  Union,  Upson,  Ware,  Warren,  Washington, 
Wayne,  Webster,  Wheeler,  White,  Whitfield,  Wilcox,  Wilkes,  Wilkinson.  Worth 
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HAUAll  tPACIFlC/HAUAin 


Hawaii,  Honolulu.  Kauai,  Maui 


a>I  AREAS:  COUNTIES 
STATE   Hawaii: 

IDAHO  (NQRTHUEST/ALASKA^ 

METROPOLITAN  COUNTIES 
Ada,  Bannock,  Canyon 

NONNETROPOLITAN  COUNTIES 

Adams,  Bear  Lake,  Benewah,  Bingham,  Blaine,  Boise,  Bonner,  Bonneville,  Boundary,  Butte,  Camas,  Caribou, 
Cassia,  Clark,  Clearwater,  Custer,  Elmore,  Franklin,  Fremont,  Gem,  Gooding,  Idaho,  Jefferson,  Jerome, 
Kootenai,  Latah,  Lemhi,  Lewis,  Lincoln,  Madison,  Minidoka,  Nez  Perce,  Oneida,  Owyhee,  Payette,  Power, 
Shoshone,  Teton,  Twin  Falls,  Valley,  Washington 

ILLINOIS  (HIPWEST) 

CPI  AREAS:  COUNTIES 
•Chicago,  IL: 
•COUNTY  De  Kalb,  IL: 
•COUNTY  Grundy,  IL: 
PMSA  Kankakee,  IL: 
•COUNTY  Kendall,  II: 
MSA  St.  Louis,  MO-IL: 


Cook,  DMpage,  Kane,  Lake,  Mchenry,  Will 

Dekalb 

Grundy 

Kankakee 

Kendall 

Clinton,  Jersey,  Madison,  Monroe,  St.  Clair 


METROPOLITAN  COUNTIES 

Boone,  Champaign,  Henry,  Macon,  Mclean,  Menard,  Ogle,  Peoria,  Rock  Island,  Sangamon,  Tazewell,  Winnebago, 
Woodford 


NONNETROPOLITAN  COUNTIES 

Adams,  Alexander,  Bond,  Brown,  Bureau,  Calhoun,  Carroll,  Cass,  Christian,  Clark,  Clay,  Coles,  Crawford, 
Cmterland,  De  Witt,  Douglas,  Edgar,  Edwards,  Effingham,  Fayette,  Ford,  Franklin,  Fulton,  Gallatin, 
Greene,  Hamilton,  Hancock,  Hardin,  Henderson,  Iroquois,  Jackson,  Jasper,  Jefferson,  Jo  Daviess,  Johnson, 
Knox,  La  Salle,  Lawrence,  Lee,  Livingston,  Logan,  Macoupin,  Marion,  Marshall,  Mason,  Massac,  Mcdonough, 
Nercer,  Montgomery,  Morgan,  Moultrie,  Perry,  Piatt,  Pike,  Pope,  Pulaski,  Putnam,  Randolph,  Richland, 
Saline,  Schuyler,  Scott,  Shelby,  Stark,  Stephenson,  Union,  Vermilion,  Wabash,  Warren,  Washington,  Wayne, 
White,  Whiteside,  Williamson 

IMOIAMA  fMlDUEST) 

CPI  AREAS:  COUNTIES 

•Cincinnati,  OH-KY-IN: 
PMSA  Gary,  IN: 
•COUNTY  Ohio,  IN: 


Dearborn 
Lake,  Porter 
Ohio 


METROPOLITAN  COUNTIES 

Adams,  Allen,  Boone,  Clark,  Clay,  Clinton,  De  Kalb,  Delaware,  Elkhart,  Floyd,  Hamilton,  Hancock, 
Harrison,  Hendricks,  Howard,  Huntington,  Johnson,  Madison,  Marion,  Monroe,  Morgan,  Posey,  Scott,  Shelby, 
St.  Joseph,  Tippecanoe,  Tipton,  Vanderburgh,  Vermillion,  Vigo,  Warrick,  Wells,  Whitley 

NOWCTROPOLITAN  COUNTIES 

Bartholomew,  Benton,  Blackford,  Brown,  Carroll,  Cass,  Crawford,  Daviess,  Decatur,  Dubois,  Fayette, 
Fountain,  Franklin,  Fulton,  Gibson,  Grant,  Greene,  Henry,  Jackson,  Jasper,  Jay,  Jefferson,  Jennings, 
Knox,  Kosciusko,  La  Porte,  Lagrange,  Lawrence,  Marshall,  Martin,  Miami,  Montgomery,  lewton.  Noble, 
Orange,  Owen,  Parke,  Perry,  Pike,  Pulaski,  Putnam,  Randolph,  Ripley,  Rush,  Spencer,  Starke,  Steuben, 
Sullivan,  Switzerland,  Union,  Wabash,  Warren,  Washington,  Wayne,  White 


IOWA  fCREAT  PLAINS^  i 

METROPOLITAN  COUNTIES 

Black  Hawk,  Dallas,  Dubuque,  Johnson,  Linn,  Polk,  Pottawattamie,  Scott,  Warren,  Woodbury 

NONMETROPOLITAN  COUNTIES  '  ' 

Adair,  Adams,  Allamakee,  Appanoose,  Audubon,  Benton,  Boone,  Bremer,  Buchanan,  Buena  Vista,  Butler, 
Calhoun,  Carroll,  Cass,  Cedar,  Cerro  Gordo,  Cherokee,  Chickasaw,  Clarke,  Clay,  Clayton,  Clinton, 
Crawford,  Davis,  Decatur,  Delaware,  Des  Moines,  Dickinson,  Eimet,  Fayette,  Floyd,  Franklin,  Fremont, 


UMI 
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lOUA  fCtmr.^ 

Grctnt,  Gnndy,  Guthrit,  Harilton,  H«Kock,  HardiniMarHaon^  Henry;  Howard,  Hiaboidt;   Idi,   Iom, 
Jaduov,  Jasper,  Jafftrsort;  Jcnts,  Kaoin^  Kossuth;  Laa,  Louisa,  Lucas,  Lyon,  tladi son,-  NatMSka,.  Marlon, 
MarshaVIr  iHila,  Ritdtattq:  Nononak  Nonraavi  Montgoiry,  Muscarloa,  4*t>taH>  OaeaoLa,  Pa0e,;^aio  Alto^ 
nyMHCtr,  PBaahantaa,HPoHesl»tak,  «fngiold»,toe,  Stiathy,  Siauk,  Storr^  Jmrn,  TayLor,  Union,^  Van  Buran, 
.  Uapallo,  uashinston,.  yayna,  Wabatcr;  Wwliami,  iKnnaiMaiBrttorthi,  Uri^t. 


91  ARIAS:  OOUiiTIES 

USA      Kanaaa  City,  NO-KS: 


Johnson,  Laavanworth,  Niaai,  Wyandotte 


MTMPOUTAV  GOUrritt 

Butler,  Douglaa,  Harvey,  SadoMlck,  Shaanae 

mMETMNLITAM  COMTIES 

AUeiT,  Andaraon,  Atchfaoo,  •arfaar,  larton,  Bourbon,  Iroan,  Chaaa,  Chautauqua,  Charokea,  Chayema,  Clark. 
Clay,  Cloud,  Coffey,  Coaaneha,  Coulay,  Crawford,  Dacatur,  Dickinson,  Doniphan,  fdards.  Elk,  Ellis, 
Ellsuarth,  Flmey,  Ford,  Franklin,  Saary,  Gowa,  Brahaa,  Grant,  Gray,  jGraalay,  Graanaood,  Naailton, 
■  Narpar,  Naakall,  HodgMn,  Jackson,  Jaffarson,  JaMall,  Kaamy,  Klngan,  Kiowa,  Labette,  Lane,  Lincoln, 
ifnn.  Lagan,  Lyen,  Marlon,  Rarshall,  Nepharaon,  Mi  ads,  Mitchell,  Montfoaary,  Morria,  Mar  ton,  MeMha, 
Meoahe,  Haas,  Morton,  Osaoa,  Oebome,  Ottawa,  Paanae,  PhllUpa,  Pottawatoaria,  Fratt,  tawUna,  Reno, 
Republic,  Rica,  Riley,  Rooka,  Rash,  Ruaaall,  Saline,  teott,  Seward,  Sheridan,  Sbaraan,  Salth,  Stafford, 
Stanton-,  ttavana,  9uB»r,  Thoaas,  Treso,  Mbawisee,  Wallace,  Waehlnston,  Wichita,  Wilson,  Woodson 

KEUUgajLSUZKASU 


CPI  AREAS:  COUNTIES 

•Cinclnnatt,  QN-KY-IN: 
•COUNTY  Gallatin,  KY: 
•COUNTY  Grant,  KY: 
•COUNTY  Pendleton,  KY: 


Boone, 
Gallatin 
Grant 
Pendleton 


II,  Kenton 


METROPOLITAN  COUNTIES 

Bourbon,  Boyd,  Bullitt,  Carter,  Christian,  CI ark^  Daviess,  Fayette,  Greentp,  Henderson,  Jefferson, 
Jessaaiine,  Madison,  Oldhav,  Scott,  Woodford 


NONMETROPOLITAN  COUNTIES 

Adair,  Allen,  Anderson,  Ballard,  Barren,  Bath,  Bell,  Boyle,  Brecken,  Breathitt,  Breckinridge,  Butler, 
Caldwell,  Calloway,  Carlisle,  Carroll,  Casey,  Cley,  Clinton,  Crittenden,  Ciaberland,  Ecbnnson,  Elliott, 
Estill,  Fleaing,  Floyd,  Franklin,  Fulton,  Garrard,  Graves,  Grayson,  Green,  Hancock,  Hardin,  Harlan, 
Harrison,  Hart,  Henry,  Hickman,  Hopkins,  Jackson,  Johnson,  Knott,  Knox,  Lsrue,  Laurel,  Lawrence,  Lee, 
Leslie,  Letcher,  Lewis,  Lincoln,  Livingston,  Logan,  Lyon,  Magoffin,  Marion,  Marshall,  Martin,  Mason, 
Mccracken,  Mccreary,  Mcleen,  Meade,  Menifee,  Mercer,  Metcalfe,  Monroe,  Montgonery,  Morgan,  Muhlenberg, 
Nelson,  Nicholes,  Ohio,  Owen,  Owsley,  Perry,  Pike,  Powell,  Pulaski,  Robertson,  Rockcastle,  Rowen, 
Russell,  Shelby,  Simpson,  Spencer,  Taylor,  Todd,  Trigg,  Triable,  Union,  Warren,  Washington,  Wayne, 
Webater,  Whitley,  Wolfe 


LnUISlAWA    fSnUTlftgSTI 

CPI  AREAS:  COUNTIES 
•New  Orleens,  LA: 

•COUNTY  St.  Janes  Parish,  LA: 


Jefferson,  Orleans,  PI 
Baptist,  St.  T 
St.  J 


ines,  St.  Bernard,  St.  Charles,  St.  John  the 


METROPOLITAN  COUNTIES 

Acadia,  Ascension,  Bossier,  Caddo,  Calcasieu,  East  Baton  Rouge,  Lafayette,  Lefourche,  Livingston, 
Ouachita,  Rapides,  St.  Landry,  St.  Martin,  Terrebonne,  Webster,  West  Baton  Rouge 

NONMETROPOLITAN  COUNTIES 

Allen,  Assiaption,  Avoyelles,  Beauregard,  Bienville,  Caldwell,  Caneron,  Catahoula,  Claiborne,  Concordia, 
De  Soto,  East  Carroll,  East  Feliciana,  Evangeline,  Franklin,  Grant,  Iberia,  Iberville,  Jeckson,  Jefferson 
Davis,  La  Salle,  Lincoln,  Madison,  Morehouse,  Natchitoches,  Points  Coupee,  Red  River,  Richland,  Sabine, 
St.  Helena,  St.  Mary,  Tangipahoa,  Tensas,  Union,  Vemilion,  Vernon,  Washington,  West  Carroll,  West 
Feliciana.  Wim 
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MAlMg  (MEU  EMCLAMD) 
CPI  AREAS:  COUNTIES 

PHSA  Portsmouth-Rochester.  NH-ME 

York  County  part:        Berwick  toMn,  Eliot  town,  Kittery  town.  South  Berwick  town,  York  town 


METROPOLITAN  COUNTIES 

Androscoggin  County  part: 

CuHbtrland  County  part: 


Penobscot  County  pert: 


Waldo  County  part: 
York  County  part: 

NONMETROPOLITAN  COUNTIES 
Aroostook 
Franklin 
Hancock 
Kennebec 
Knox 
Lincoln 
Oxford 
Pitcataquis 
Sagadahoc 
Soavrset 
Washington 

Androscoggin  County  part: 
Cmberland  Couity  part: 

Penobscot  County  part: 


Waldo  County  part: 


York  County  part: 


MARYLAND  f MID-ATLANTIC) 

CPI  AREAS:  COUNTIES 

PMSA  Baltiaore,  MO: 

PMSA  Hagerstown,  MD: 
"Washington,  DC-MD-VA: 


Auburn  city,  Creene  town,  Lewiston  city,  Lisbon  town.  Mechanic  Falls  town, 

Poland  town,  Sabattus  town.  Turner  town,  Wales  town 

Cape  Elizabeth  town,  Casco  town,  Cuaberland  town,  Falaouth  town,  Freeport 

town,  Gorham  town.  Gray  town.  North  Yamouth  town,  Portland  city,  Raynond 

town,  Scarborough  town.  South  Portland  city,  Standish  town,  Westbrook  city, 

Windhaai  town,  Yanaouth  town 

Bangor  city.  Brewer  city,  Eddington  town,  Glenburn  town,  Haapden  town, 

Heraon  town,  Molden  town,  Kenduskeag  town,  Hilford  town,  Old  Town  city, 

Orono  town,  Orrington  town,  Penobscot  Indian  Island,  Veazie  town 

Wtnterport  town 

Buxton  town.  Mollis  town,  Liaington  town.  Old  Orchard  Beach 


PMSA  Wilnington-Newark,  DE-MO:  Cecil 

METROPOLITAN  COUNTIES 
Allegany 

NONMETROPOLITAN  COUNTIES 


Durhao  town,  Leeds  town,  Livenaore  town,  Liv«nnore  Falls  town,  Minot  town 
Baldin  town,  Bridgeton  town,  Brunswick  town,  Harpswell  town,  Harrison  town, 
Naples  town,  4lew  Gloucester  town,  Pownal  town,  Sebago  town 
Alton  town,  Argyle  unorg.,  Bradford  town.  Bradley  town.  Burlington  town, 
Carmel  town,  Carroll  plantation,  Charleston  town,  Chester  town,  Clifton  town, 
Corinna  town,  Corinth  town.  Dexter  town,  Dhoaont  town.  Drew  plantation.  East 
Central  Penobscot  unorg.  East  Millinocket  town,  Edinburg  town,  Enfield  town, 
Etna  town,  Exeter  town.  Garland  town,  Greenbush  town,  Greenfield  town,  Howland 
town,  Hudson  town,  Kingman  unorg.,  Lagrange  town,  Lakevillt  town,  Lee  town, 
Levant  town,  Lincoln  town,  Lowell  town,  Mattawaariceag  town,  Maxfield  town, 
Medway  town,  Millinocket  town.  Mount  Chase  town,  Newburgh  town,  Newport  town. 
North  Penobscot  unorg.,  Passaduakeag  town.  Patten  town,  Plyaouth  town, 
Prentiss  plantation,  Seboeis  plantation,  Springfield  town,  Stacyville  town. 
Stetson  town,  Twortbly  unorg.,  Webster  plantation,  Whitney  unorg.,  Winn  town, 
Woodville  town 

Belfast  city,  Belmont  town.  Brooks  town,  Burnhan  town,  Frankfort  town. 
Freedom  town,  Islesboro  town,  Jackson  town,  Knox  town.  Liberty  town, 
Lincolnville  town,  Monroe  town,  Montville  town,  Morrill  town,  Northport  town, 
Palermo  town,  Prospect  town,  Searsmont  town,  Searsport  town,  Stockton  Springs, 
Swanville  town,  Thorndike  town,  Troy  town.  Unity  town,  Waldo  town 
Acton  town,  Alfred  town,  Arundel  town,  Biddeford  city,  Cornish  town,  Dayton 
town,  Kennebunk  town,  Kennebunkport  town,  Lebanon  town,  Li«erick  town,  Lyman 
town,  Newfield  town,  North  Berwick  town,  Ogunquit  town,  Parsonsfield  town, 
Saco  city,  Sanford  town,  Shapleigh  town,  Waterboro  town.  Wells  town 


Ame  Arundel,  Baltimore,  Carroll,  Harford,  Howard,  Oueen  Ame's,  Baltiiaore 

city,  Colunbia  city 

Washington 

Calvert,  Charles,  Frederick,  Montgomery,  Prince  George's 


UMI 
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Caroline,  Dorchester,  Garrett,  Kent,  Somerset,  St.  Mary's,  Talbot,  Wieoaiico,  Worcester 
MASSACHUSETTS  fMgU  gMBLAMO^ 


CPI  AREAS:  COJNTIES 
PHSA    Boston.  f^-HH 
Bristol  County  part: 
Essex  County  part: 


Middlesex  County  part: 


Norfolk  County  part: 


Plymouth  County  part: 


Suffolk  county  part: 
Worcester  County  part: 


PMSA    Brockton.  MA 
Bristol  County  part: 
Norfolk  County  part: 
Plymouth  County  part: 


Berkley  toun,  Oighton  town,  Mansfield  toun,  Norton  town,  Taunton  city 
Anesbury  town,  Beverly  city,  Danvers  toun,  Essex  toun,  Gloucester  city, 
Hamilton  town,  Ipswich  town,  Lynn  city,  Lynnfield  town,  Manchester  town, 
Marblehead  town,  Middlcton  town,  Nahant  town,  Newbury  town,  Newburyport  city, 
Peabody  city,  Rockport  town,  Rowley  town,  Salem  city,  Salisbury  town,  Saugus 
town,  Swampscott  town,  Topsfield  town,  Wenham  town 

Acton  town,  Arlington  town,  Ashland  town,  Ayer  town,  Bedford  town,  Belmont 
town,  Boxborough  town,  Burlington  town,  Cambridge  city,  Carlisle  town,  Concord 
town,  Everett  city,  Framingham  town,  Holliston  town,  Hopkinton  town,  Hudson 
town,  Lexington  town,  Lincoln  town,  Littleton  town.  Maiden  city,  Marlborough 
city,  Naynard  town,  Mcdford  city,  Melrose  city,  Natick  town,  Newton  city. 
North  Reading  town,  Reading  town,  Sherbom  town,  Shirley  town,  Somerville 
city,  Stoneham  town.  Stow  town,  Sudbury  town,  Townscnd  town,  Wakefield  town, 
Waltham  city,  Watertown  town,  Wayland  town,  Weston  town,  Wilmington  town, 
Winchester  town,  Wobum  city 

Bellingham  town,  Braintrec  town,  Brookline  town.  Canton  towi,  Cohasset  town, 
Dedham  town,  Dover  town,  Foxborough  town,  Franklin  town,  Holbrook  town, 
Medfield  town,  Medway  town,  Mi  His  town,  Milton  town,  Needham  town,  Norfolk 
town,  Norwood  town,  Plainville  town,  Ouincy  city,  Randolph  town,  Sharon  town, 
Stoughton  town,  Walpole  town,  Wellesley  town,  Westwood  town,  Weymouth  town, 
Wrentham  town 

Carver  town,  Duxbury  town,  Hanover  town,  Hingham  town,  Hull  town,  Kingston 
town,  Marshfield  town,  Norwell  town,  Pembroke  town,  Plymouth  town,  Rockland 
town,  Scituatc  town,  Wareham  toun 

Boston  city,  Chelsea  city.  Revere  city,  Winthrop  town 
Berlin  town,  Blackstone  town,  Bolton  town.  Harvard  town,  Hopedale  town, 
Lancaster  town,  Mendon  town,  Milford  town,  Millville  town,  Southboi'ough  town, 
Upton  town 


Easton  town,  Raynham  town 

Avon  town 

Abington  town,  Bridgewater  town,  Brockton  city.  East  Bridgewatcr  town,  Halifax 

town,  Hanson  town,  Lakeville  town,  Middleborough  town,  Plympton  town.  West 

Bridgewater  town.  Whitman  town 


PMSA    Fitchburg-Leominster.  MA 


Middlesex  County  part: 
Worcester  County  part: 

PMSA    Lawrence.  MA-NH 
Essex  County  part: 


PMSA    LOMell.  MA-NH 
Middlesex  County  part: 

PMSA  Neu  Bedford.  MA 
Bristol  County  part: 
Plymouth  County  part: 

PMSA    Uorcester.  MA-CT 
Hampden  County  part: 
Worcester  County  part: 


Ashby  town 

Ashburnham  town,  Fitchburg  city,  Gardner  city,  Leominster  city,  Lunenburg 

town,  Templeton  town,  Westminster  town,  Winchendon  town 

Andover  town,  Boxford  town,  Georgetown  town,  Groveland  town,  Haverhill  city, 
Lawrence  city,  Merrinac  town,  Methuen  town.  North  Andover  town.  West  Newbury 
town 


Billerica  town,  Chelmsford  toun,  Dracut  town,  Dunstable  town,  Groton  town, 
Lowell  city,  Pepperell  town,  Tewksbury  town,  Tyngsborough  town,  Westford  toun 

Acushnet  toun,  Dartmouth  town,  Fairhaven  town,  Freetown  town.  New  Bedford  city 
Marion  town,  Mattapoisett  town,  Rochester  town 

Holland  town 

Auburn  town,  Barre  town,  Boylston  town,  Brookfield  town,  Charlton  town, 
Clinton  town,  Douglas  town,  Dudley  town.  East  Brookfield  town,  Grafton  town, 
Holden  town,  Leicester  town,  Millbury  town,  Northborough  town,  Northbridge 
town.  North  Brookfield  town,  Oakham  town,  Oxford  town,  Paxton  town,  Princeton 
town,  Rutland  town,  Shrewsbury  town,  Southbridge  town,  Spencer  town.  Sterling 
town,  Sturbridge  town,  Sutton  town,  Uxbridge  town,  Webster  town, 
Westboroughtown,  West  Boylston  town.  West  Brookfield  town,  Worcester  city 


I 
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MASSACHUSETTS  fNEU  ENGLAND i  cont.  i 

METROPOLITAN  COUNTIES 

Barnstable  County  part: 

Berkshire  County  part: 

Bristol  County  part: 

Franklin  County  part: 
Hampden  County  part: 


HaiRpshire  County  part: 


NONMETROPOLITAN  COUNTIES 
Dukes 
Nantucket 

Barnstable  County  part: 
Berkshire  County  part: 


Franklin  County  part: 


Hainpden  County  part: 
Hampshire  County  part: 
Worcester  County  part: 


Barnstable  town,  Brewster  town,  Chatham  town,  Dennis  town,  Eastham  town, 
Harwich  town,  Mashpee  town,  Orleans  town.  Sandwich  town,  Yarmouth  town 
Adams  town,  Cheshire  town,  Dalton  town,  Hinsdale  town,  Lanesborough  town, 
Lee  town,  Lenox  town,  Pittsfield  city,  Richmond  town,  Stoekbridge  town 
Attleboro  city.  Fall  River  city.  North  Attleborough,  Rehoboth  town,  Seekonk 
town,  Somerset  town,  Swansea  town,  Westport  town 
Sunderland  town 

Agawam  town,  Chicopee  city.  East  Longmeadow  town,  Hampden  town,  Holyoke  city, 
Longmeadow  town,  Ludlow  town,  Monson  town,  Montgomery  town.  Palmer  town, 
Russell  town,  Southwick  town,  Springfield  city,  Westfield  city.  West 
Springfield  town,  Uilbraham  town 

Amherst  town,  Belchertown  town,  Easthampton  town,  Granby  town,  Hadley  town, 
Hatfield  town,  Huntington  town,  Northampton  city,  Southampton  town.  South 
Hadley  town,  Ware  town,  Williamsburg  town 


Bourne  town,  Falmouth  town,  Provincetown  town,  Truro  town,  Wellfleet  town 

Alford  town,  Becket  town,  Clarksburg  town,  Egremont  town,  Florida  town.  Great 

Barrington  town,  Hancock  town,  Monterey  town.  Mount  Washington  town.  New 

Ashford  town.  New  Marlborough  town.  North  Adams  city,  Otis  town,  Peru  town, 

Sandisfield  town.  Savoy  town,  Sheffield  town,  Tyringham  town,  Washington  town. 

West  Stoekbridge  town,  Williamstown  town,  Windsor  town 

Ashfield  town,  Bernardston  town,  Buckland  town,  Charleoiont  town,  Colrain  town, 

Conway  town,  Deerfield  town,  Erving  town.  Gill  town,  Greenfield  town,  Hawley 

town.  Heath  town,  Levcrett  town,  Leyden  town,  Monroe  town,  Montague  town.  New 

Salem  town,  Nerthfield  town.  Orange  town,  Rowe  town,  Shelburne  town, 

Shutesbury  town,  Warwick  town,  Wendell  town,  Whately  town 

Blandford  town,  Brimfield  town,  Chester  town,  Granville  town,  Tolland  town, 

Wales  town 

Chesterfield  town,  Cunnington  town,  Goshen  town,  Middlefield  town,  Pelham 

town,  Plainfield  town,  Westhaopton  town,  Worthington  town 

Athol  town,  Hardwick  town,  Hubbardston  town.  New  Braintree  town.  Petersham 

town,  Phillipston  town,  Royalston  town,  Warren  town 


Lenawee,  Livingston,  Washtenaw 

Lapeer,  Maccnfc,  Monroe,  Oakland,  St.  Clair,  Wayne 

Genesee 


MICHIGAN  fMlDUgST^ 

CPl  AREAS:  COUNTIES 

PNSA  Ann  Arbor,  MI : 
PMSA  Detroit,  MI: 
PMSA  Flint,  MI: 

METROPOLITAN  COUNTIES 

Allegan,  Bay,  Berrien,  Calhoun,  Clinton,  Eaton,  Ingham,  Jackson,  Kalamazoo,  Kent,  Midland,  Muskegon, 
Ottawa,  Saginaw,  Van  Buren  i 

NONMETROPOLITAN  COUNTIES 

Alcona,  Alger,  Alpena,  Antrim,  Arenac,  Baraga,  Barry,  Benzie,  Branch,  Cass,  Charlevoix,  Cheboygan, 
Chippewa,  Clare,  Crawford,  Delta,  Dickinson,  Enmet,  Gladwin,  Gogebic,  Grand  Traverse,  Gratiot,  Hillsdale, 
Houghton,  Huron,  Ionia,  Iosco,  Iron,  Isabella,  Kalkaska,  Keweenaw,  Lake,  Leelanau,  Luce,  Mackinac, 
Manistee,  Marquette,  Mason,  Mecosta,  Menominee,  Missaukee,  Montcalm,  Montmorency,  Newaygo,  Oceana, 
Ogemaw,  Ontonagon,  Osceola,  Oscoda,  Otsego,  Presque  Isle,  Roscommon,  Sanilac,  Schoolcraft,  Shiawassee, 
St.  Joseph,  Tuscola,  Wexford 

MlNWgSQTA  fMlMJgST^ 

CPI  AREAS:  COUNTIES 

MSA  Minneapolis-St.  Paul,  MN-WI:  Anoka,  Carver,  Chisago,  Dakota,  Hennepin,  Isanti,  Rmsey,  Scott, 

Sherburne,  Washington,  Wright 

METROPOLITAN  COUNTIES 

Benton,  Clay,  Houston,  Olmsted,  Polk,  St.  Louis,  Stearns 


UMI 


Federal  Register/Vol.  63,  No.  47 /Wednesday,  March  11,  1998/Rules  and  Regulations         11973 

SCHEDULE  C  •  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 

NONNETROPOLITAN  COUNTIES 

Aitkin,  Becker,  BeltrMi,  Big  Stone,  Blue  Earth,  Broun,  Carlton,  Cast,  Chippewa,  Clearwater  Cook 
Cottonwood,  Crow  Wing,  Dodge,  Douglas,  Faribault,  Fillnore,  Freeborn,  Goodhue,  Grant,  Hubbard,  Itasca 
Jackson,  Kanabec,  Kandiyohi,  Kittson,  Koochiching,  Lac  qui  Parle,  Lake,  Lake  of  the  Uoods,  Le  Sueur 
Lincoln,  Lyon,  NahnoMn,  Marshal  I,  Martin,  Mcleod,  Meeker.  Mi  lie  Lacs,  Morrison,  Mower,  Murray.  Nicollet, 
Nobles,  Nomn,  Otter  Tail,  Pennington,  Pine,  Pipestone,  Pope,  Red  Leke,  Redwood,  Renville,  Rice,  Rock, 
Roseau,  Sibley,  Steele,  Stevens,  Swift,  Todd,  Traverse,  Wabasha,  Wadena,  Waseca.  Watonwan.  Wilkin. 
Winona,  Yellow  Medicine 

MISSISSIPPI  fSCUTHgAST^ 

METROPOLITAN  COUNTIES 

Desoto.  Forrest,  Hancock,  Harrison,  Hinds,  Jackson,  LsMr,  Madison.  Rankin 

NONNETROPaiTAN  COUNTIES 

AdaM.  Alcorn.  Aaite,  Attala.  Benton.  Bolivar.  Calhoun.  Carroll.  Chickasaw,  Choctaw.  Claiborne,  Clarke, 
Clay,  CoahoM,  Copiah,  Covington.  Franklin,  George,  Greene,  Grenade,  Holaes,  Htaphreys,  Issaquena, 
Itawaaba,  Jasper,  Jefferson,  Jefferson  Davis,  Jones,  Ke«per,  Lafayette,  Lauderdale,  Lawrence,  Ledce,  Lee, 
Leflore,  Lincoln,  Lotnies,  Marion,  Marshall,  Monroe,  Montgowry,  Neshoba.  Newton.  Noxubee,  Oktibbeha, 
Panola,  Pearl  River,  Perry,  Pike,  Pontotoc,  Prentiss,  QuitMn,  Scott,  Sharkey,  Siapeon,  Saith,  Stone, 
Swf lower,  Tallahatchie,  Tate,  Tippeh,  Tishoaiinoo.  Tunica,  Union,  Walthall,  Warren,  Washirwton,  Weyne. 
Webeter,  Wilkinson,  Winston,  Yalobusha,  Yazoo 

MISSOURI  rCRgAT  PLAINS1 

CPI  AREAS:  COUNTIES 

MSA   Kansas  City,  NO-KS:  Cass,  Clay,  Clinton,  Jackson,  Lafayette,  Platte,  Rey 

MSA   St.  Louis,  MO-IL;   Crawford-Sullivan  City  (part),  Franklin,  Jefferson,  Lincoln,  St.  Charles,  St. 

Louis,  Warren,  St.  Louis  city 

METROPOLITAN  COUNTIES 

Andrew,  Boone,  Buchanan,  Christian,  Greene.  Jasper.  Newton,  Webeter 

NONMETROPOLITAN  COUNTIES 

Adair,  Atchison,  Audrain,  Barry,  Barton,  Bates,  Benton,  Bollinger.  Butler,  Caldwell,  Callaway,  Caiden, 
Cape  Girardeau,  Carroll,  Carter,  Cedar,  Chariton,  Clark,  Cole,  Cooper,  Crawford,  Dade,  Dallas,  Daviess, 
Dekslb,  Dent,  Douglas,  Dunklin,  Gasconade,  Gentry,  Gnndy,  Harrison,  Henry,  Hickory,  Holt,  Howard, 
Howell,  Iron,  Johnson,  Knox,  Laclede,  Lawrence,  Lewis,  Linn,  Livingston,  Mscon,  Madison,  Maries.  Marian, 
Mcdonald,  Mercer,  Miller,  Mississippi,  Moniteau,  Monroe,  Montgowry,  Morgan,  New  Madrid,  Nodaway,  Oregon, 
Osage,  Ozark,  Peaiscot,  Perry,  Pettis,  Phelps,  Pike,  Polk,  Pulaski,  Putnan,  Ralls,  Randolph,  Reynolds, 
Ripley,  Saline,  Schuyler,  Scotland,  Scott,  Shannon,  Shelby,  St.  Clair,  St.  Francois,  Ste.  Genevieve, 
Stoddard,  Stone,  Sullivan,  Taney,  Texas,  Vernon,  Washington,  Wayne,  Worth,  Wright 

MONTANA  fROOCY  MOUNTAINS 

METROPOLITAN  COUNTIES 
Cascade,  Yellowstone 

NONMETROPOLITAN  COUNTIES 

Beeverhead,  Big  Horn,  Blaine,  Broadwater,  Carbon,  Carter,  Chouteau,  Custer,  Dwiels,  Dawson,  Deer  Lodge, 
Fallon,  Fergus,  Flatheed,  Gallatin,  Garfield,  Glacier,  Golden  Valley,  Granite,  Hill,  Jefferson,  Judith 
Basin,  Lake,  Lewis  and  Clark,  Liberty,  Lincoln,  Madison,  Mccone,  Meagher,  Mineral,  Missoula.  Musselshell, 
Park,  PetroleuR,  Phillips,  Pondera,  Powder  River,  Powell,  Prairie,  Revalli,  Richland,  Roosevelt,  Rosebud, 
Sanders,  Sheridan,  Silver  Bow,  Stillwater,  Sweet  Grass,  Teton.  Toole.  Treasure.  Valley,  Wheetland, 
Wibaux,  Yellowstone  Park 

NgMASITA   reeCAT  PLAIMS^ 


METROPOLITAN  COUNTIES 

Cass,  Dakota,  Douglas,  Lancaster,  Sarpy,  Washington 

NONMETROPOLITAN  COUNTIES 

AdaoK,  Antelope,  Arthur,  Banner,  Blaine,  Boone,  Box  Butte,  Boyd,  Brown,  Buffalo,  Burt,  Butler,  Cedar, 
Chase,  Cherry,  Cheyenne,  Clay,  Colfax,  Cuaing,  Custer,  Dewes,  Dawson,  Deuel,  Dixon,  Dodge,  Dundy, 
Fillanre,  Franklin,  Frontier,  Furnas,  Gage,  Garden,  Garfield,  Gosper,  Grant,  Greeley,  Hall,  Haaiilton, 
Harlan,  Hayes,  Hitchcock,  Holt,  Hooker,  Howerd,  Jefferson,  Johnson,  Kearney,  Keith,  Keys  Paha,  Kiaball, 
Knox,  Lincoln,  Logan,  Loup,  Madison,  Mcpherson,  Merrick,  Morrill,  Nance,  Ncaaha,  Nuckolls,  Otoe,  Pawnee, 
Perkins,  Phelps,  Pierce,  Platte,  Polk,  Red  Willow,  Richardson,  Rock,  Saline,  Sawders,  Scotts  Bluff, 
Seward,  Sheridan,  Shenaan,  Sioux,  Stanton,  Thayer,  Thanes,  Thurston,  Valley,  Wayne,  Webster,  Wheeler, 
York 


I  I 
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MEVADA  fPACIFIC/HAUAin 

METROPOLITAN  COUNTIES 
Clark,  Ny*.  Washoe 

NQNNETROPOLITAN  COUNTIES 

Churchill,  Douglas,  Elko,  Esa»ralda,  Eureka,  Huiboldt,  Lander,  Lincoln,  Lyon,  Mineral,  Pershing,  Storey, 
White  Pine,  Carson  City  | 

MgU  HAMPSHIRE  flffU  ENGLAND ^ 

CPI  AREAS:  COUNTIES 

PMSA     Boston.  m-HH 

Rockin^an  County  part:   Seabrook  town,  South  Haqf)ton  town 

PMSA    LdMrence.  m-HH 

Rockinghaai  County  part:   Atkinson  town,  Chester  town,  Danville  town,  Derry  town,  Frcannt  town, 

Hanpstead  town,  Kingston  town,  Newton  town,  Plaistow  town,  Rayaond  town,  Salem 

town,  Sandown  town,  Windhaai  town 


PMSA    LaeTl.  MA-NH 
Hillsborough  county  part: 

PMSA   Manchester.  NH 
Hillsborough  county  part: 
Herrinack  cointy  part: 
Rockinghan  county  part: 


Pelhan  town 


Bedford  town,  Ooffstown  town,  Manchester  city,  Weare  town 

Allenstown  town,  Hooksett  town 

Alixirn  town,  Candia  town,  Londonderry  town 


PMSA    Nashua.  NH 

Hillsborough  county  part:  Anherst  town,  Irookline  town,  Greenville  town,  Hollis  town,  Hudson  town, 

Litchfield  town,  Mason  town,  Merrimack  town,  Milford  town,  Mont  Vernon  town, 

Nashua  city.  New  Ipswich  town,  Wilton  town 

PMSA    Portsmouth -Rochester. 
Rockingham  County  part: 


Strafford  County  part: 


NONMETROPOLITAN  COUNTIES 
Belknap 
Carroll' 
Cheshire 
Coos 
Crafton 
Sullivan 
Hillsborough  County  part: 


Merrimack  County  part: 


NH-ME 

Brentwood  town,  East  Kingston  town,  Epping  town,  Exeter  totm,  Greenland  town, 

Haopton  town,  Nanpton  Falls  town,  Kensington  town.  New  Castle  town,  Newfields 

town,  Newington  town,  Newmarket  town.  North  Hampton  town,  Portsmouth  city.  Rye 

town,  Stratham  town 

Barrington  town,  Dover  city,  Durham  town,  Farmington  town,  Lee  town,  Madbury 

town,  Milton  town,  Rochester  city,  RoUinsford  town,  Someraworth  city 


Antrim  town,  Bennington  town,  Deering  town,  Francestown  town,  Greenfield  town, 
Hancock  town,  Hillsborough  town,  Lyndeborough  town,  New  Boston  town, 
Peterborough  town,  Sharon  town.  Temple  town,  Windsor  town 
Andover  town,  Boscawen  town.  Bow  town,  Bradford  town,  Canterbury  town, 
Chichester  town.  Concord  city,  Danbury  town,  Dunbarton  town,  Epsom  town, 
Franklin  city,  Henniker  town.  Hill  town,  Hopkinton  town,  Loudon  town,  Newbury 
town.  New  London  town,  Northfield  town,  Pembroke  town,  Pittsfield  town, 
Salisbury  town,  Sutton  town,  Warner  town,  Webster  town,  Wilmot  town 
Oeerfield  town,  Northwood  town,  Nottingham  town, 
Middleton  town.  New  Durham  town,  Strafford  town 


Rockingham  County  part: 
Strafford  County  part: 

NEW  JgRSEY  fNEW  YORK/NEW  JERSEYS 
CPI  AREAS:  COUNTIES 

PMSA  Atlantic-Cape  May,  NJ:  Atlantic,  Cape  May 

PMSA  Bergen-Passaic,  NJ:  Bergen,  Passaic 

PMSA  Jersey  City,  NJ:  Hudson 

PMSA  Middlesex-Somerset-Hunterdon,  NJ:  Hunterdon,  Middlesex,  Somerset 

PMSA  Moranuth-Ocean,  NJ:  Monmouth,  Ocean 

PMSA  Newark,  NJ:  Essex,  Morris,  Sussex,  Union,  Warren 

PMSA  Philadelphia,  PA-NJ:  Burlington,  Camden,  Gloucester,  Salem 

PMSA  Trenton,  NJ:  Mercer 


UMI 
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NEW  JERSEY  fCont.^ 

PMSA  Vincland-NiUville-Bridgeton,  NJ:  Cunbcrland 
NEW  MEXICO  (SOUTHUESTT 

METROPOLITAN  COUNTIES 

Bernalillo,  Dona  Ana,  Los  Alanos,  Sandoval,  Santa  Ft,  Valencia 

NONMETROPOLITAN  COUNTIES 

Catron,  Chavm,  Cibola,  Colfax,  Curry,  Debaca,  Eddy,  Grant,  Guadalipa,  Harding,  Hidalgo,  Lea,  Lincoln, 
Luna,  Mckinley,  Mora,  Otero,  Quay,  Rio  Arriba,  Roosevelt,  San  Juan,  San  Miguel,  Sierra,  Socorro,  Taos, 
Torrance,  Union 

MEW  YORK  fNEW  YORK/MEW  JERSETV 

CPI  AREAS:  COUNTIES 

PMSA  Buffalo-Niagara  Falls,  NY:  Erie^  Niagara 

PMSA  Dutchess  County,  NY  :  Dutchess 

PMSA  Nassau-Suffolk.  NY:  Nassau,  Suffolk 

PMSA  New  York,  NY:  Bronx,  Kings,  New  York,  Putna*,  Queens,  Richannd,  Rockiand 

•COUNTY  Westchester,  NY:  Westchester 

PMSA  Newburgh,  NY-PA:  Orange 

METROPOLITAN  COUNTIES 

Albany,  BrooM,  Cayuga,  Chautauqua,  Otaaung,  Genesee,  Herfciaer,  Livingston,  Madison,  Monroe.  Montgoam-y, 
Onefda,  Onondaga.  Ontario,  Orleans,  Oswego,  Rensselaer,  Saratoga.  Schenectady.  Schoharie.  Tioga.  Warren. 
Washington,  Wayne 

NONMETROPOLITAN  COUNTIES 

Allegany,  Cattaraugus,  Chenango,  Clinton,  Colu^ia,  Cortland.  Delaware,  Essex,  Franklin,  Fulton,  Greene, 
Haailton,  Jefferson,  Lewis,  Otsego,  Schuyler,  Scnees.  St.  Lawrence.  Steuben.  Sullivan.  Toaipkins,  Ulster. 
Wyoaiing.  Yates 

NORTH  CAROLINA  fSnUTHEASTI 

METROPOLITAN  COUNTIES 

Alaaanee.  Alexander,  Bnxwwiek,  Buncoabe,  Burke.  Cabarrus.  Caldwell.  Catawba.  Chathaa.  Oaberland. 
Currituck,  Davidson,  Davie,  Durhan^  Edgecoiiie,  Forsyth,  Franklin,  Gaston,  Guilford,  Johnston,  Lincoln, 
Madison,  Neckienburg,  Nash,  New  Hanover,  Onslow,  Orange,  Pitt,  Randolph,  Rowan,  Stokes,  Union,  Wake, 

NONMETROPaiTAN  COUNTIES 

Alleghany,  Anson,  Ashe,  Avery,  Beaufort,  Bertie,  Bladen.  CaKten,  Carteret,  Caswell,  Cherokee,  Chowwi, 
Clay,  Cleveland,  Coluabua,  Craven,  Dare,  Duplin,  Gates,  Grahaa,  Granville,  Greene,  Halifax,  Harnett, 
Haywood,  Henderson,  Hertford,  Nokr,  Hyde,  Iredell,  Jeckson,  Jones,  Lee,  Lenoir,  Macon,  Martin,  Mcdowell, 
Mitchell,  NontgoBMry,  Moore,  Northai(pton,  Paalico,  Paaquotank,  Pender,  Perquiaans,  Person,  Polk, 
Richannd,  Robeson,  Rockinghaai,  Rutherford,  Saapson,  Scotland,  Stanly,  Surry,  Swain,  Transylvania, 
Tyrrell,  Vance,  Warren,  Washington,  Watauga,  Wilkes,  Wilson,  YwKey 

iineTM  n4imT*  i»mn  wm it.im^ 

METROPOLITAN  COUNHEr 

Burleigh,  Cass,  Grand  Forks,  Morton 

NONMETROPOLITAN  COUNTIES 

Adaas,  Barnes,  Benson,  Billings,  Bottineau.  Bownan,  Burke,  Cavalier,  Dickey,  Divide,  Dunn,  Eddy,  Eaaans, 
Foster,  Golden  Valley.  Grant.  Griggs,  Hettinger,  Kidder.  Laaoure,  Logan,  Nchanry,  Mcintosh,  Mckenzie, 
Mclean,  Mercer,  Mountrail,  Nelson,  Oliver,  Penbina,  Pierce,  Raasey,  Ransoa,  Renville,  Richland,  Rolette, 
Sargent,  Sheridan,  Sioux,  Slope,  Stark,  Steele,  Stutsaan,  Towner,  Traill,  Walsh,  Ward,  Wells,  Williaas 

OHIO  (HIPHEST) 

CPI  AREAS:  COUNTIES 

PMSA  Akron,  OH:  Portage,  Surait 

•COUNTY  Brown,  OH:  Brown 

•Cincinnati.  OH-KY-IN:  Cleraont.  Haailton,  Warren 

PMSA  Cleveland-Lorain-Elyria.  OH:  Ashtabula,  Cuyahoga,  Geauga,  Lake,  Lorain,  Medina 

PMSA  Haailton-Middletown,  OH:    Butler 
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QHIQ  (HIPWEST)  tont. 

METROPOLITAN  COUNTIES 

Allen,  Auglaize,  Belmont,  Carroll,  Clark,'  Colunbiana,  Crawford,  Delaware,  Fairfield,  Franklin,  Fulton, 

Greene,  Jefferson,  Lawrence,  Licking,  Lucas,  Madison,  Mahoning,  Miami,  Montgomery,  Pickaway,  Richland, 
Stark,  Trumbull,  Washington,  Uood  j 

NONMETROPOLITAN  COUNTIES 

Adams,  Ashland,  Athens,  Chatnpaign,  Clinton,  Coshocton,  Darke,  Defiance,  Erie,  Fayette,  Gallia,  Guernsey, 
Hancock,  Hardin,  Harrison,  Henry,  Highland,  Hocking,  holmes,  Huron,  Jackson,  Knox,  Logan,  Marion,  Neigs, 
Mercer,  Monroe,  Morgan,  Morrow,  Muskingui,  Noble,  Ottawa,  Paulding,  Perry,  Pike,  Preble,  Putnam,  Ross, 
Sandusky,  Scioto,  Seneca,  Shelby,  Tuscarawas,  Union,  Van  Wert,  Vinton,  Wayne,  Williams,  Wyandot 


OKLAHOMA  f SOUTHWEST^ 


rawa 


METROPOLITAN  COUNTIES 

Canadian,  Cleveland,  Comanche,  Creek,  Garfield,  Logan,  Mcclain,  Oklahoma,  Osage,  Pottawatomie,  Rogers, 
Sequoyah,  Tulsa,  Wagoner  1  1 

NONMETROPOLITAN  COUNTIES 

Adair,  Alfalfa,  Atoka,  Beaver,  Beckham,  Blaine,  Bryan,  Caddo,  Carter,  Cherokee,  Choctaw,  Cimarron,  Coal, 

,        Cotton,  Craig,  Custer,  Delaware,  Dewey,  Ellis,  Garvin,  Grady,  Grant,  Greer,  Harmon,  Harper,  Haskell, 
Hughes,  Jackson,  Jefferson,  Johnston,  Kay,  Kingfisher,  Kiowa,  Latimer,  Le  Flore,  Lincoln,  Love,  Major, 
Marshall,  Mayes,  Mccurtain,  Mcintosh,  Murray,  Muskogee,  Noble,  Nowata,  Okfuskee,  Oknulgee,  Ottawa, 
Pawnee,  Payne,  Pittsburg,  Pontotoc,  Pushmataha,  Roger  Mills,  Seminole,  Stephens,  Texas,  Tillman, 
Washington,  Washita,  Woods,  Woodward 

OREGON  fMOBTHUEST/ALASKA^ 

CPI  AREAS:  COUNTIES 

PMSA  Port I and- Vancouver,  OR-WA:  Clackamas,  Colunbia,  Multnomah,  Washington,  Yamhil, 
PMSA  Salem,  OR:  Marion,  Polk 

METROPOLITAN  COUNTIES 
Jackson,  Lane 

NONMETROPOLITAN  COUNTIES 

Baker,  Benton,  Clatsop,  Coos,  Crook,  Curry,  Deschutes,  Douglas,  Gilliam,  Grant,  Harney,  Hood  River, 
Jefferson,  Josephine,  Klamath,  Lake,  Lincoln,  Linn,  Malheur,  Morrow,  Sherman,  Tillamook,  Umatilla,  Union, 
Wallowa,  Wasco,  Wheeler 

PENWSYLVAIHA  fMID-ATLAMTlC^ 


CPI  AREAS:  COUNTIES 

PMSA  Newburgh,  NY-PA: 
PMSA  Philadelphia,  PA-NJ: 
PMSA  Pittsburgh,  PA: 


Pike 

Bucks,  Chester,  Delaware,  Montgomery,  Philadelphia 

Allegheny,  Beaver,  Butler,  Fayette,  Washington,  Westmoreland 


METROPOLITAN  COUNTIES 

Berks,  Blair,  Cambria,  Carbon,  Centre,  Colurbia,  Cunberland,  Dauphin,  Erie,  Lackawama,  Lancaster, 
Lebanon,  Lehigh,  Luzerne,  Lycoming,  Mercer,  Northampton,  Perry,  Somerset,  Wyoming,  York 

NONMETROPOLITAN  COUNTIES 

Adams,  Armstrong,  Bedford,  Bradford,  Cameron,  Clarion,  Clearfield,  Clinton,  Crawford,  Elk,  Forest, 
Franklin,  Fulton,  Greene,  Huntingdon,  Indiana,  Jefferson,  Juniata,  Lawrence,  Mc  Keen,  Mifflin,  Monroe, 
Montour,  Morthunberland,  Potter,  Schuylkill,  Snyder,  Sullivan,  Susquehanna,  Tioga,  Union,  Venango, 
Warren,  Wayne 

RHODE  ISLAND  (NEW  ENGLAND^ 

METROPOLITAN  COUNTIES 
Bristol  County 
Kent  County 

Newport  County  part:  Jamestown  town.  Little  Compton  town,  Tiverton  town 

Providence  County 
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NOtMETIIOraLITMl-  CtMaiE» 
Newport  County  part: 
Unhlnitan  County  port: 

««»»  i»A«ni  tm  /MITII04CT1 


Chirintown  tom,  Exctor  towr,  MepiHnton  tOMn,  Nitob— Mt  tow,  Nortit 
Kingdom  tOM»,  MehMxid  torn.  South  ICingttOMn.tQUD,,UMt«rly.towi 


niddlttoMfi  toun,  HoMport  city,  Portaaouth  torn 
Hmi  ShorwiMi  torn 


mmfomim  comtie* 

Aikofi,  .Andtrton,  terkoloy,  ChtM-lttton.  OitroiMo,  Dorchattr,  Edgoffold,  Fiorone*.  CroomU  It,  Nocry, 
Loxtngton,  Mckaro,  Rfchlmd,  Spartanburt,  Surtar,  York 

NONMETRaPOLiTAN  COUNTIES 

AtabavlUa,  Allandala.  tmtaru,  NamiMtl,  laaufort,  Xalhowi,  Omtar,  Chaatarffald.  Clarandon,  CoUaton, 
tarllngton.  OfUon,  Fairflald,  fiaorgttow,  Graafwood,  Naepton,  Jasper,  Karchaii,  Lancaatar,  Laurana.  Laa, 
NaHon,  Narlbere. Hecenalek,  NaMbarry,  Oeonaa,  Oranoataurs.  Saluda,  IMon.  UUliauBfaurs 

*"'^  "^wn^  ftmcffT  muTftii) 

METROPOLITAN  COUNTIES 

Lincoln,  Ninnoliaha,  Nmingtan 

NONMETROPaiTAN  COUNTIES 

Aurora,  laadla,  Bamatt,  Bon  Han»,  Brookinps,  iroun,  irula,  Buffalo,  Buttt,  Caapball,  Charlas  Nix, 
Clark,  Clay,  Codinston,  Corson,  Custer,  Davison,  Day,  Dcual,  Dewey,  Dou|las,  Eduids,  Fell  River,  Faulk, 
Grant,  GraNory,  Haakon,  Nasi  in,  Nand,  Nanaon,  Harding,  Hughes,  Hutchinaon,  Hyde,  Jackson,  Jerauld,  Jones, 
Kingabury,  Lake,  Laurence,  Lyewi,  Narshall,  Nccook,  Neptierson,  Neede,  Nellettc,  Niner,  Moody,  Perkins, 
Potter,  Roberts,  Sanborn,  Shannon.  Spink,  Stanley,  Sully,  Todd,  Tripp,  Turner,  Union,  Walworth,  Yankton, 
Ziebach 

TENNESSEE  t SOUTHEAST^ 

METROPOLITAN  COUNTIES 

Anderson,  Blount,  Carter,  Cheathan,  Chester,  Davidson,  Dickson,  Fayette,  Hairilton,  Hawkins,  Knox,  Loudon, 
Madison,  Marion,  Nontgowry,  Robertson,  Rutherford,  Sevier,  Shelby,  Sullivan,  Sianer,  Tipton,  Unicoi, 
Union,  Ueshington,  WillisMon,  Wilson 

NONMETROPOLITAN  COUNTIES 

Bedford,  Benton,  Bledsoe,  Bradley,  Canfibell,  Cannon,  Carroll,  Claiborne,  Clay,  Cocke,  Coffee,  Crockett, 
Cuaberland,  Dekalb,  Decatur,  Dyer,  Fentress,  Franklin,  Gibaon,  Giles,  Greinger,  Greene,  Grundy,  Haitian, 
Hancock,  Herdeaan,  Hardin,  Haywood,  Henderson,  Henry,  Hicfcuen,  Houston,  Huaphreys,  Jackson,  Jefferaon, 
Johnson,  Lake,  Lauderdele,  Lawrence,  Lewis,  Lincoln,  Macon,  Narshsll,  Maury,  Mcainn,  Mcnairy,  Meigs, 
Monroe,  Moore,  Morgan,  Obion,  Overton,  Perry,  Pickett,  Polk,  Putnaai,  Rhea,  Roane,  Scott,  Sequatchie, 
Saith,  Stewart,  Trousdale,  Van  Buren,  Warren,  Wayne,  Weeklcy,  White 


TEXAS  f SOUTHWEST^ 

CPI  AREAS:  COUNTIES 

PNSA  Brazoria,  TX: 

^Dallas,  TX: 

PNSA  Fort  Worth-Arlington,  TX: 

PNSA  Galveston- Texas  City,  TX: 

•COUNTY  Henderson,  TX: 

PMSA  Houston,  TX: 

METROPOLITAN  COUNTIES 

Archer,  Bastrop,  Bell,  Bexar,  Bowie,  Brazos,  Caldwell,  Caoeron,  Canal,  Coryell,  Ector,  El  Paso,  Grayson, 
Gregg,  Guadalupe,  Hardin,  Harrison,  Hays,  Hidalgo,  Jefferson,  Lubbock,  Mclennan,  Midland,  Nueces,  Orange, 
Potter,  Randall,  San  Patricio,  Smith,  Taylor,  Ton  Green,  Travis,  Upshur,  Victoria,  Webb,  Wichita, 
Williaoson,  Wilson 


Brazoria 

Collin,  Dallas,  Denton,  Ellis,  Hunt,  Kaufnan,  Rockwall 

Hood,  Johnson,  Parker,  Tarrant 

Galveaton 

Henderson 

Cheaters,  Fort  Bend,  Harris,  Liberty,  Montgoaery,  Waller 
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TgXAS  tCont.t 

NONMETROPOLITAN  COUNTIES 

Anderson,  Andrews,  Angelina,  Aransas,  Armstrong,  Atascosa,  Austin,  Bailey,  Bandera,  Baylor,  Bee,  Blanco, 
Borden,  Bosque,  Brewster,  Briscoe.  Brooks,  Brown,  Burleson,  Burnet,  Calhoun,  Callahan,  Canp,  Carson, 
Cass,  Castro,  Cherokee,  Childress,  Clay,  Cochran,  Coke,  Coleman,  Collingsworth,  Colorado,  Conanche, 
Concho,  Cooke,  Cottle,  Crane,  Crockett,  Crosby,  Culberson,  Dalian,  Dawson,  Dewitt,  Deaf  Smith,  Delta, 
Dickens,  Oiimit,  Donley,  Duval,  Eastland,  Edwards,  Erath,  Falls,  Fannin,  Fayette,  Fisher,  Floyd,  Foard, 
Franklin,  Freestone,  Frio,  Gaines,  Garza,  Gillespie,  Glasscock,  Goliad,  Gonzales,  Gray,  Grimes,  Hale, 
Hall,  Hamilton,  Hansford,  Hardeman,  Hartbey,  Haskell,  Hemphill,  Hill,  Hockley,  Hopkins,  Houston,  Howard, 
Hudspeth,  Hutchinson,  Irion,  Jack,  Jackson,  Jasper,  Jeff  Davis,  Jim  Hogg,  Jim  Wells,  Jones,  Karnes, 
Kendall,  Kenedy,  Kent,  Kerr,  Kimble,  King,  Kinney,  Kleberg,  Knox,  La  Salle,  Lamar,  Lamb,  Laopasas, 
Lavaca,  Lee,  Leon,  Limestone,  Lipscomb,  Live  Oak,  Llano,  Loving,  Lynn,  Madison,  Marlon,  Martin,  Mason, 
Matagorda,  Maverick,  Mcculloch,  Mcmullen,  Medina,  Menard,  Milam,  Mills.  Mitchell,  Montague,  Moore, 
Morris,  Motley,  Nacogdoches.  Navarro,  Neuton,  Nolan,  Ochiltree,  Oldham,  Palo  Pinto,  Panola,  Parmer, 
Pecoe,  Polk,  Presidio,  Rains,  Reagan,  Real,  Red  River,  Reeves,  Refugio,  Roberts,  Robertson,  Runnels, 
Rusk,  Sabine,  San  Augustine.  San  Jacinto,  San  Saba.  Schleicher,  Scurry,  Shackelford,  Shelby,  Sherman, 
Somervell,  Starr,  Stephens,  Sterling.  Stonewall,  Sutton,  Swisher,  Terrell,  Terry,  Throckmorton,  Titus, 
Trinity,  Tyler,  Upton,  Uvalde,  Val  Verde,  Van  Zandt,  Walker,  Ward,  Washington,  Wharton,  Wheeler, 
Wilbarger,  Willacy,  Winkler,  Wise,  Wood,  Yoakui,  Young,  Zapata,  Zavala 

UTAH  (RQCKT  HQUHTAIN) 

METROPOLITAN  COUNTIES 

Davis,  Kane,  Salt  Lake,  Utah,  Weber 

NONMETROPOLITAN  COUNTIES 

Beaver,  Box  Elder,  Cache,  Carbon,  Daggett,  Duchesne,  Emery,  Garfield,  Grand,  Iron,  Juab,  Millard,  Morgan, 
Piute,  Rich,  San  Juan,  Sanpete,  Sevier,  Suniit,  Tooele,  Uintah,  Wasatch,  Washington,  Wayne 

VERMONT  fMEU  gMCLAMD^ 

METROPOLITAN  COUNTIES 

Chittenden  County  part: 


Franklin  County  part: 
Grand  Isle  County  part: 

NONMETROPOLITAN  COUNTIES 
Addison 
Bennington 
Caledonia 
Essex 
Lamoille 
Orange 
Orleans 
Rutland 
Washington 
Windham 
Windsor 

Chittenden  County  part: 
Franklin  County  part: 

Grand  Isle  County  part: 

YIRfilHIA  (HIP-ATIAHTIO 

CPI  AREAS:  COUNTIES 

*COUNTY  Clarke,  VA: 
*COUNTY  Culpeper,  VA: 
*COUNTY  King  George,  VA: 
•COUNTY  Warren,  VA: 


Burlington  city,  Charlotte  town,  Colchester  town,  Essex  town,  Hinesburg  town, 
Jericho  town.  Milton  town.  Richmond  town.  St.  George  town,  Shelbume  town. 
South  Burlington  city,  Williston  town,  Winooski  city 

Fairfax  town,  Georgia  town,  St.  Albans  city,  St.  Albans  town,  Swanton  town 
Grand  Isle  town.  South  Hero  town 


Bolton  town,  Buels  gore,  Huntington  town,  Underhill  town,  Westford  town 
Bakersfield  town,  Berkshire  town,  Enosburg  town,  Fairfield  town,  Fletcher 
town,  Franklin,  Highgate  town,  Montgomery  town,  Richford  town,  Sheldon  town 
Alburg  town.  Isle  La  Motte  town.  North  Hero  town 


Clarke 
Culpeper 
King  George 
Warren 
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SCHEDULE  C  -  CONTRACT  RENT  ANNUAL  ADJUSTMENT  FACTORS  -  AREA  DEFINITIONS 
VIRGINIA  rUtn.ATLANTIC^  rnni- 


C?I  AREAS:  COUNTIES 

ntashington,  DC-MD-VA: 


Arlington,  Fairfax,  Fauc^isr,  Loudoun,  Princt  WiUiM,  Spotsylvania 
Stafford,  Alexandria  city,  Fairfax  city.  Falls  Church  city. 
Fradencksburg  city,  Manassas  Park  city,  Manassas  city 


METROPOLITAN  COUNTIES 

AlbcMrle,  Anherst,  Bedford,  Botetourt,  Canpbell,  Charles  City,  Chesterfield.  Dinwiddie  Fluvanna 
Gloucester  Goochland,  Greene,  Hanover,  Henrico.  Isle  of  Wight.  Jaws  City,  Mathews  Nei  Ke^T^' 

rlll^l\:^''n^'^,V'"'J'^"'\'^:^'  ^''^''   «""'  W-hingion,  York.  B;dfoJd^^.~rSol  city 
Charlottesville  city,  Chesapeake  city.  Colonial  Heights  city.  Danville  city.  Hanpton  city  Hooe-ell  citv 

^Tf^  ll^'J'r:^'^  1^   '='^'  "°'"*°^''  '<*^'  ""ersburg  iity.  Poquo«J?^;iSTp^t«ih  S^ 
Richannd  city,  Roanoke  city.  Sale,  city,  Suffolk  city.  Virginia  BeadTcity.  WilliaarturTcity 

NONMETROPOLITAN  COUNTIES 

Accotiack,  Alleghany.  A«lia.  Apponattox,  Augusta,  Bath,  Bland,  Brmairiek,  Buchanan,  Buckinghaa,  Caroline 
Carroll  Charlotte,  Craig,  Oaberland,  Dickenson,  Essex,  Floyd,  Franklin  Frederick  Giles^Grivson 

Madison,  Mecklenburg  Mi  ddesex,  Montgo»ry,  Nelson.  Northa^jton  Northu«>«-la;d,  Nitto-ay,  OranSpLe 
^I'^^LOI'^.^'^^'   '^^■•'"'  ««P»»»'«««k,  Rich«nd.  Rockbridge.  tockir,^«..'Rus».ll  »223ih.   ' 
S^h,  Southaspton,  Surry,  Sussex,  TazeMell,  UestMreland,  Wise,  Wythe,  Buena  Vista  city,  Clifton  Fo^e 
city  Covington  city,  Eaporia  city,  Franklin  city.  Galax  city,  Narrisorixjrg  city.  Lexington  citT 
Martinsville  city,  Norton  city,  Radford  city.  South  Boston  city,  Stamtonlity,  iaynesSrrcity  ' 
Winchester  city  •  r i 

WASHINGTON   fNOBTHUFST/AI  ASlrl^ 

CPI  AREAS:  COUNTIES 

PMSA  Branerton,  UA:  Kitsap 

P»eA  Oly^sia,  UA:  Thurston 

PMSA  Portland-Vancouver,  OR-UA:  Clark 

PMSA  Seattle-Bel levue-Everett,  WA: Island,  King,  Snohoaish 

PMSA  Tacoaa,  WA:  Pierce 

METROPOLITAN  COUNTIES 

Benton,  Franklin,  Spokane,  Whatcoai,  YakiM 

NONMETROPOLITAN  COUNTIES 

Adam,  Asotin,  Chelan,  Clalla«,  Coliabia,  Cowlitz,  ftouglas.  Ferry,  Garfield,  Grant,  Grays  Harbor. 

s;iin^?'st;::;i"j;i;2i;":.tr:*iitri?^^^  *"»»•"•  '^'*^^'  '^  °-«^^«' «»-  ^-.  ^^'t. 

gST  VIRGINIA  tMlD-ATLAMTlC^ 


CPI  AREAS:  COUNTIES 

•COUNTY  Berkeley,  WV: 
•COUNTY  Jefferson,  WV: 


Berkeley 
Jefferson 


METROPOLITAN  COUNTIES 

Brooke,  Cabell,  Hancock.  Kanawha,  Marshall.  Mineral,  Ohio,  Putnam,  Wayne,  Wood 

NOmETROPOLITAN  COUNTIES 

Barbour,  Boone,  Braxton,  Calhoun,  Clay,  Doddridge,  Fayette,  Gilner,  Grant,  Greenbrier,  Haipshire,  Hardy. 

w!!n!!l!'":-  II^^'°"'«^I*'  '■'"ef^"-  «-'»9""'  •'•'•'■«*'.  «««'.  HcdoweU,  Mercer,  Mingo,  Monongalia,  Monroe. 
Morgan,  Nicholas.  Pendleton.  Pleasants,  Pocahontas,  Preston.  Raleigh,  Randolph,  Ritchie,  Roane,  Suwers 
Taylor,  Tucker,  Tyler,  Upshur.  Webster,  Wetzel,  Wirt,  WyoBing 

WISCQNSm  fMlBUFST^ 

CPI  AREAS:  COUNTIES 

PMSA  Kenosha,  WI:  Kenosha 

PMSA  Milwaukee-Waukesha,  WI:    Milwaukee,  Ozaukee,  Washington,  Waukesha 

MSA   Minneapolis-St.  Paul,  MN-WI:  Pierce,  St.  Croix 

PMSA  Racine,  WI:  Racine 

METROPOLITAN  COUNTIES 

*-f!!!li  *^"^**«*'  Ch>PP«*«.  Dane,  Douglas,  Eau  Claire,  La  Crosse,  Marathon,  Outagaaie,  Rock,  Sheboygan 
Winnebago 
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SCHEDULE  C  -  CONTRACT  RENT  AMMUAL  ADJUSTMEMT  FACTORS  -  AREA  DEEIMITIONS 

uifiPtnisiM  iCont.-i 

NONMETROPaLITAN  COMTIfS 

nrtim,    Ashland.  Barron,  Bayf i«td^  Buffalo,  Burnett,  Clark,  Colu*ia,  Crawford,  Oodgr,-  D^or;  Otw»; 
Flortnea,  fond  du  tac»  Foraat,  Grant,  Grtan,  Oraan  Lake,  Um;  trctr,  Jackaon,  M«fcr«m,  Oaiaau^ 
KawMna.  Lafayatta,  Langlada,  Lincoln,  ll«»ftoiioc,  tiarfnatta,  N«T»iatt»,  Nkneaina*/  Mwm,  Ooanto, 
Onalda,  Papfn,  PoUt,  Portage,  Price,  Richland,  Rusk,  Sauk,  Umyr,  ShMiano,  Taylor,  Tref^jealaau,  Vernon, 
Vilaa,  WalMorth,  yasMxim,  MupK^,  Uauahara,  Wood 

wrmiM  '""^  nayfAtav 

NiTMPOLITAN  OOMTIES 
Laraale,  Matrone 

Alberw,  Big  Horn,  Caaytell,  Carbon,  Conweree,  Crook,  Fraaant,  toahen.  Hot  Springe,  Joknson,  Lincoln, 
Biobrara,  Park,  Platte,  Sheridan,  Sublette,  Sneetiiater,  Teton,  Uinta,  Uaahakia,  Ueatoi 

PMIPIC  »1^«8  {Tt^lfK/W 

NOMCTtOPOlITAN  COUNTIES 
Pacific  tall 


eyOIOlQUSGUZiiAm 

METROPOLITAN  COUNTIES 

Aouada.  Aguadilla,  Agues  Buenas,  Anasco,  Arecibo,  Barcelonata,  BayaKsn,  Cabo  Rojo,  Caguas,  Cmjy. 
Canovanas,  Carolina.  Catano,  Cayey,  Ceibe,  Cidra,  Coawrio,  Corozal,  Dorado,  Fajardo,  Florida,  Guayanil la, 
Guaynabo,  Ourabo,  Hatillo,  Homrigueros,  HUMceo,  Juena  Dial,  Juncos,  Las  Piedraa,  Loiza,  Luquillo, 
Nanati,  Nayaguex,  Noce.  Norovis,  Naguabo,  Maranjito,  Penuelas,  Ponce,  Rio  Grande,  Sabana  Grand,  San 
Genaen.  San  Juan!  San  Lorenzo,  Toa  Alta,  Toa  Baja,  Trujillo  Alt,  Vega  Alta,  Vega  Beje,  Villalbe,  Yabucoa, 
Yauco  I  i         . 

NONMETROPOLITAN  COUNTIES 

Aibonito,  Arroyo,  Adjuntas,  Barranquitas,  Ciales,  Coaaw,  Culerbra,  Guanica,  GuayaM,  Isabela.  Jayuya, 
Lajas,  Lares,  Las  Marias,  Maricao,  Maunabo,  Orocovii,  PatiUas,  Quebredillas,  Rincon,  Salinas,  San 
Scbestia.  Santa  Isabel,  Utuado,  Vieques 

W1BCIM  ISLAICS  fSOUTHEAST^ 

NONMETROPOLITAN  COUNTIES 

St  Croix,  St  John/St  Thonas 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7072  of  March  5,  1998 

National  Older  Workers  Employment  Week,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Americans  are  living  longer,  healthier  lives.  As  a  Nation,  we  are  witnessing 
a  dramatic  grov^rth  in  the  population  of  Americans  aged  55  and  older,  a 
trend  that  will  continue  well  into  the  next  century.  To  maintain  our  dynamic 
economy  and  to  fill  the  jobs  of  the  21st  century,  we  must  make  the  most 
of  the  creative  potential  and  productive  capacity  of  this  growing  segment 
of  our  society. 

Unfortunately,  many  Americans  aged  55  and  older  encounter  serious  dif- 
ficulty finding  employment  when  they  lose  their  jobs  or  seek  to  change 
careers.  Employers  too  often  focus  on  the  age  of  older  workers  •  instead 
of  their  qualifications  and  strong  work  ethic.  By  failing  to  recognize  the 
wealth  of  skills  and  experience  older  workers  can  bring  to  their  jobs,  such 
employers  deny  them  an  equal  opportunity  to  make  their  own  valuable 
contributions  to  the  American  workplace. 

To  counter  these  challenges,  laws  and  government  programs  offer  older 
workers  the  protections  and  services  they  need  to  ensure  fair  employment 
opportunities  and  practices.  The  Age  Discrimination  Act.  the  Older  Ameri- 
cans Act,  and  the  Age  Discrimination  in  Employment  Act  protect  the  basic 
rights  of  millions  of  older  working  Americans.  The  Department  of  Labor 
and  the  Department  of  Health  and  Human  Services  also  assist  older  workers 
through  such  efforts  as  the  Senior  Community  Service  Employment  Program 
and  the  programs  of  the  Administration  on  Aging. 

Older  Americans  actively  contribute  to  our  communities  through  their  hard 
work,  wisdom,  and  experience.  They  have  rightly  earned  our  admiration 
and  respect;  they  have  also  earned  a  fair  chancie  at  a  good  job.  As  we 
observe  National  Older  Workers  Employment  Week.  I  urge  all  employers, 
when  they  hire  new  workers,  to  consider  carefullv  the  skills  and  other 
qualifications  of  men  and  women  aged  55  and  older  and  to  fully  utilize 
this  rich  national  resource. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States, 
by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States,  do  hereby  proclaim  March  8  through  March  14.  1998. 
as  National  Older  Workers  Employment  Week.  I  encourage  all  Americans 
to  recognize  the  contributions  that  older  workers  make  to  the  workplace 
and  to  our  economy,  and  I  urge  public  officials  responsible  for  job  placement, 
training,  and  related  services  to  intensify  their  efforts  throughout  the  year 
to  help  older  Americans  find  suitable  jobs  and  training. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety -eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 
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225 11618 

228 11618 

229 11618 

230 11618 

231 11618 

232 11618 

233 11618 

234 11618 

235 11618 

236 11618 

240 11618 

377 11624 

noposed  Rules: 

383 10180 

384 10180 

571 10355 

653 10183 

654 10183 

SO  CFR 

21 10550 

38 11624 

800 10677 

822 10154,  10561.  11628 

648 11160,  11591,  11852 

660 10677 

679 10569.  11160.  11161, 

11167,  11629 

897 10154 

Proposed  Rules: 

17 10817 

222 11482 

226 11482,  11750,  11774 

227 11482.11750.11774, 

11798 

300 11401.  11649 

600 11402 

(79 10583 
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REMINDERS 

The  items  in  this  list  were 
editoriaUy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  11,  1998 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Veterans  emptoyment 
emphasis;  putilished  3-11- 
98 

Personnel: 
Defense  contracting; 
defense  related 
employment  reporting 
procedures;  CFR  part 
removed;  put)lished  3-11- 
98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Arizona;  published  2-9-98 
Clean  Air  Act: 
Add  rain  program — 
Auction  offferors  set 
minimum  prices  in 
increments  of  $0.01; 
put>lished  2-4-98 
H0U8INQ  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Low  income  housing: 
Housing  assistance 
payments  (Section  8)— 
Fair  market  rent 
schedules  for  rental 
certificate,  loan 
management,  property 
dispo^tion,  moderate 
rehabilitation,  and  rental 
voucher  programs; 
published  3-11-98 
INTERIOR  DEPARTMENT 
Surfaoe  Mining  Reclamation 
and  Enforcamant  Offlca 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sutxnissions: 

Louisiana;  published  3-11-98 
LABOR  DEPARTMENT 
Federal  employee  protection 
("whistleblower")  statutes; 
discrimination  complaints 
handling  procedures; 
published  2-9-98 

PERSONNEL  MANAGEMENT 
OFHCE 

Prevailing  rate  systems; 

published  2-9-98 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Fiduciary  activities  of  national 
banks: 
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Investment  advisory 
activities;  published  2-9-98 
TREASURY  DEPARTMENT 
Cualoma  Service 

Ger)eral  enforcement 
proviskxis;  removal  of 
regulatx>ns;  published  3-11- 
98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agriculturai  Marketing 
Service 

Federal  Seed  Act: 
Natkxial  organk:  program; 
establishment;  comments 
due  by  3-16-98;  published 
12-16-97 

Olives  grown  in  CaMomia; 

comments  due  by  3-19-98; 

published  2-17-98 
Peanuts,  domestkally 

produced;  comments  due  t>y 

3-17-98;  published  1-16-98 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  insurance 
Corporation 
Crop  insurance  regulations: 

Nursery  crop;  1995  and 
prior  crop  years; 
comments  due  by  3-16- 
98;  published  1-29-98 
AGRICULTURE 
DEPARTMENT 

Food  Satoty  and  Inapection 
Service 

Meat  and  poultry  inspectkxi: 
Nutrient  content  claims; 
"heaflhy"  definitkin; 
comments  due  by  3-16- 
98;  published  2-13-98 

AGRICULTURE 

DEPARTMENT 

Grain  InapaeHon,  Packers     . 

and  Stockyards 

AdminisfratkMi 

Agricultural  commodities 
standards: 

Inspectkx)  servrees;  use  of 
contractors;  meaning  of 
terms  and  wtw  may  be 
ttcensed;  comments  due 
by  3-16-98;  published  1- 
15-98 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Grants: 
Rural  business  opportunity 
program;  comments  due 
by  3-20-98;  published  2-3- 
98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Grants: 


Rural  business  opportunity 
program;  comments  due 
by  3-20-98;  published  2-3- 
98 

COMMERCE  DEPARTMENT 
NMontf  Oceanic  and 
Atmospheric  AdmMatratkNi 

Fishery  conservaton  and 
management: 

Magnuson  Act  provisk)ns — 
Essential  fish  habitat; 
comments  due  by  3-19- 
98;  published  2-20-98 
Northeastern  United  States 
fisheries — 

Hake;  comments  due  by 
3-17-98;  published  2-10- 
98 

COMMODITY  FUTURES 
TRADING  COMMISStON 

Commodity  Exchange  Act: 
Futures  commisson 
merchants  and  introducing 
brokers;  minimum  financial 
requirement  maintenance; 
comments  due  by  3-16- 
98;  published  1-14-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poNutants,  hazardous; 

national  emissk>n  standards: 

Gasoline  distributkxi 
facilities;  bulk  gasoline 
tenninals  and  pipeline 
breakout  stations;  limited 
exchjsk)n;  comments  due 
by  3-17-98;  published  1- 
16-98 
Air  quality  implementation 

plans;  approvsf  and 

promulgation;  various 

St^es: 

Massachusetts;  comments 
due  by  3-20-98;  published 
2-18-98 
Clean  Air  Act: 

State  operating  permits 
programs — 
Arizona;  comments  due 

by  3-16-98;  published 

2-12-98 

Pestickles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  comments  due  by 

3-16-98;  published  1-14- 

98 
Diuron,  etc.;  comments  due 

by  3-16-98;  published  1- 

14-98 
Water  pollution;  effluent 
gukJelines  for  point  source 
categories: 
Industrial  laundries; 

comments  due  by  3-19- 

98;  published  2-13-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  statk>ns;  table  of 
assignments: 


Kentucky;  comments  due  by 
3-16-98;  published  1-28- 
98 

Washington;  comments  due 
by  3-16-98;  published  1- 
28-98 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  toan  bank 

system: 

Financial  disctosure 
statements;  comments 
due  by  3-19-98;  published 
2-2-98 

FEDERAL  TRADE 
COMM»SION 

Adjudkatory  proceedmgs; 

njles  of  practice: 

Clarification  and 
streamlining;  comments 
due  by  3-16-98;  published 
2-13-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmlnlstFation 

Food  additives: 
Sodium  mono-  and  dimethyl 
naphthalerw  suNonates; 
comments  due  by  3-16- 
98;  published  2-12-98 
Food  for  human  consumption: 
Food  labeling— 
Hard  candies  and  breath 
mints;  reference  amount 
and  serving  size 
declaration;  comments 
due  by  3-16-98; 
published  12-30-97 
Nutient  content  daims; 
"healthy"  definition; 
comments  due  by  3-16- 
98;  published  12-30-97 
Medcal  devwes: 

Gastroenterok)gy-urok)gy 

devnes— 

Penile  rigklity  implants; 
reclassification; 
comments  due  by  3-16- 
98;  published  12-16-97 

INTERIOR  DEPARTMENT 
l-and  Management  Bureau 

Minerals  management 
Oil  and  gas  leasing— 
Federal  oil  and  gas 
resources;  protection 
against  drainage  t>y 
operatkxis  on  nearby 
lands  that  would  result 
in  k>wer  royalties  from 
Federal  leases; 
comments  due  by  3-16- 
98;  published  1-13-98 
INTERIOR  DEPARTMENT 
Fish  and  WIMIHe  Service 
Endartgered  and  threatened 
species: 

Howell's  spectacular 
thelypody;  comments  due 
by  3-16-98;  published  1- 
13-98 


INTERIOR  DEPARTMENT 
Surfac*  Mining  Raelamatlon 
and  EnforcMwnt  Otnc*. 

Permanent  program  and 
abandonad.  mtn«  land  : 
redamatian' ptavr 
submisaions: 

Texas:  comments  due  by  3- 
16-96:  published  2-13-98 

NATIONAL  MEDUTKM 
BOARD 

Freedom  of  Intermation  Act; 


Fee  schedule:  comments 
due  by  »-l6^:  published 
2-13-96 

TRANSPORTATION 
DEPARTMENT 
Coaal  Quard 

Ports  and  waterways  safety: 
Puget  Sound,  WA;  regulated 

navigation  area; 

dariication:  commems 

due  by  3-19-98;  published 

2-17-98 
Regattas  and  nuvine  parades: 
City  Off  Fort  Lauderdale 

Annual  Air  &  Sea  Show; 

comments  due  by  3-19- 

98;  published  2-17-98 


1998 
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Miami  Super  Boat  Race; 
comments  due  by  3-19- 
98;  published  2-17-9B 

TRANSPORTATION 
DEPARTMENT 

Federal  AwtaMoa 
Administration 

Airworthiness  directives: 
Alexander  Schleicher; 
conwnanfis  dua  by  3>16- 
98:  pubKshad  2-12-96 

Boeing;  oomntents  due  by 

3-17-96;  published  1-16- 

98 
Bombardier,  comments  due 

by  3-19-96;  pubish«d  2- 

17-98 

Cessr^  comments  due  t>y 
3-16-98;  pid)lished  1-23- 
98 

Day-Ray  Products,  ln&; 
comments  due  by  ^16- 
98;  published  2-19-98 

Diamond  Aircraft  Industries; 
comments  due  k>y  3-17- 
98;  published  2-11-98 

Diamond  Aircraft  Industries 
Gmt)H;  comments  due  by 
3-17-96;  pubiished  2-13- 
98 


Fokker;  comments  due  by 
3-16-98;  published  2-12- 
98 

General  Electric  Aireratt 
Engines;  comments-dud' 
by  3-16-98:  pubished  1- 
13-96 

Glaser-Dtrt(s  Fhigzeugbau 
GmbH;  commeiTts  due  by 
3-19-98;  published  2-26- 
98 

SOCATA  Gioupe 
Aarospafliale;  comments 
due  by  3-16-98;  published 
2-12-96 

Superior  Air  Parts.  Inc.; 
oommentt  due  by  3-20- 
96;  published  2-18-98 

Class  D  and  E  airspace; 

comments  due  by  3-20-96; 

publshed  2-18-98 
Class  E  airspace;  comments 

due  by  3-20-98;  put)ltshed 

2-18-98 

TRANSPORTATION 
DEPARTMENT 
-Maritime  Admintstration 

Vessel  financing  assistance: 
Ot>l>gation  guarantees;  Title 
XI  program;  putting 
customers  first;  comments 


due  by  3-19-98;  published 
'  2-17-98 

TRAN8PORTATIOM 
DEPARTMENT 

RdsaarclT  aiKl  SpatM 
Pregrama  AdnilnlMrallan  - 

Pipeline  safety: 
Voluntary  specifjcatioos  and 

standards,  etc.;  periodic 
'  updates;  oommentt  due 
,  by  3-19-96:  pubNshed  2- 

17-96 

TREASURY  O^ARTMENT 
Comptroller  eCthe  Curraney 

NMxial  banks: 
Municipal  securiliea  dealers; 
:   reporting  md 
I   recordkeeping 
j   requirements;  comments 
I   due  by  3-17-98;  published 
1-16-98 

TREASURY  DEPARTMENT 

Inlomai  Ravanua  Sarvica 

Income  taxes: 
Investment  income;  passive 
activity  income  and  toss 
!    rules  for  pubMdy  traded 
;    partnerships;  comments 
I    due  by  3-19-98;  put)fished 
12-19-97 


Would  you  Uko 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  if  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Aftected),  the 
Federal  Register  Index,  or  both. 

LSA  •  LM  of  CFR  SMtlons  Aftectad 

The  LSA  (List  Of  CFR  Sections  Affected) 
is  designed  tolead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  puMshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  f  omt 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Fedenri  Register  Index 

The  index,  covering  the  contents  of  the 
daihr  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  Issuing 
agencies.  Significant  8ut)iect8  are  carried 
as  croes-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  ot  puMcaiior\ 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


*5421 


I — I    YES,  enter  the  following  indicated  sut>scriptions  for 


one  year: 


Charge  your  order.  j^^Kl  ^RP* 

its  Easy!  Pl^W  HB 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

regtilar  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year 
Federal  Register  index  (FRSU)  $25  per  year. 

Price  includes 


(Company  or  personal  name) 


(Please  type  or  print) 


Forprivmq^t 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  aMthod  of  payiMM: 

□  Check  payable  to  Superintendent  of  Ektcuments 


(Additional  address/attention  line) 


(Street  address) 


UGPO  Deposit  Account        ^               | 

□  VISA  □  MasterCard            1    1      f  expiration^ 

znn  zn    nz    -r  -nz 

(City,  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1/97 

Thamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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INFORMATION  ABOUT  THE  8UPERINTBNDENT  OF  DOCUMENTS*  SUBSCRIPTION  SBWICE 

I  I 

Know  when  to  expect  your  ivmwal  notice  and  keep  a  food  thinfcom^  To  keep  our  subscription 
prices  down,  the  Oovemmcnt  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
kam  when  you  wiU  get  your  lenewal  notice  by  checking  the  number  that  foUows  montfi/ycar  code  on 
die  top  line  of  your  label  as  shown  in  tiiis  example: 


I 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcfDre  the  siiovin  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcfbrt  tbt  shown  date. 


;afr    sMrrH2i2J 

j  JOilN  SMITH 
:212  MAIN  STRBBT 
iPMBSIVILLB  MD  20747 


DEC97  R  1 
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•AFRDO     SMITH212J  DEC97R1 

JJOHN  SMITH 

I  212  MAIN  STREET 
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!•••••■••••■•••••••••«•••••••••••■■•••••••••••••••••••••••• 


I 

To  besuie  dtttyour  service  continues  widioat  interruption,  please  return  your  renewalnotice  prompdy. 
If  your  subscription  senkc  is  discontinued,  limply  send  your  mailing  label  from  any  issue  to  die 
Superintendent  of  IXwuments,  Washington.  W:  20402-^72  widi  die  proper  remittance.  Your  service 

will  be  reinstated.  |  | 

IbdMHvejovnddraK  Please  SEND  YOUR  MAIUNO  LABEL,  along  widiyournew  address  to  die 
Superintendent  of  Documents.  Atm:  Chief.  Mail  List  Branch.  Mul  Stop:  SSOM.  WaAington. 
DC2040Z-9373.  |  { 

TbinqniMaboBtyoarMlMcripdonservkr.  Please  SEND  YOUR  MAIUNO  LABEU  along  widi 
your  conespondence.  to  die  Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch.  Mail 
Stop:  SSOM.  Washington.  DC  20402-9375. 

Tb  oniar  a  new  anhaeriptkMU  Please  use  dte  order  foim  provided  below. 


The  total  cost  of  my  order  is  $. 


..(Price  includes 


SmmfcHandentofDocumanteSubacripttoftOiderFonn  Clmrge  your  order. 

*  546ft               ^^^  it'aeMtyi 

^^  Fax  your  arders  (202)  512-2256 

□YES,  plea8e«nta'  my  subso^ilionsas  foloww:  P*»®«  y"«r  «"*«"  <2<«)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  \he  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year 

For  privacy;  check  box  batow: 

a  C3o  not  tnato  my  name  available  to  other  maMers 

Check  melhodof  payment       J 

g  Check  payable  to  Superintendent  of  Documents 

□  QPO  Deposit  Account   I    I    I    I    I    I  "n~n 

□  VISA     Q  MasterCard  |    |    |    |   IcxrimMon  dati 

m-n II I  I  I  I 

Tlmnk  you  for  your  orderi 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  paraanal  nam* 


(PIMM  typ«  or  print) 


AddMonii  addiMt/Mtantion  m* 


CM     I   ■  i 

SuMI 


CKyi  SUto.  Zip  ood* 


Daytime  phona  indudlno  area  coda 


Purchaaa  ordar  numbar  (opdonal) 


Authorizing  signatura 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  R^  15250-7954 
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Public  Laws 


105th  Congress,  2nd  SMSion,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
^^lli?°"  ^"f  c^"^P^  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  ail  public  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents    U  S 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Reqister  for 
announcements  of  newly  enacted  lav^  or  access  the  online  database  at  http  //www  access 
gpo.gov/nara/index.html  ^        w.aooe&b 


Order  ProcMting  Coda: 

*621<» 


Superintendent  of  Documents  Subscriptions  Order  Form 
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I — I    llliiS,  enter  my  subscriptiQn(s)  as  follows: 


Charge  your  order.  9^B  ^ff* 


Ita  Easy! 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session.  1998  for  $190  per  subscription. 

IJS«a?iSh5j^  ""^A  ''  ^-T: ;:•  ^"'^"'^^onal  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handhng  and  are  subject  to  change.  ^       uuiucmil 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 
May  we  make  your  nameteddressavalaliie  to  other  maien?      [~]    |     | 


Please  Choose  Method  of  Payment: 

U   Check  Payable  to  the  Superintendent  of  Documents 
I I   GPO  Deposit  Account 


I I   VISA  or  MasterCard  Account 


-n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


\2m 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  foHowing  day  via  first 
dass  maH.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monttily. 

Code  of  Fsderal  Regulations 

Th*  Cods  of  Fsdsral  Rsgulationt, 
oomprWng  appronlmsWy  200  vdum— 
and  revissd  at  Issit  ones  a  ysar  on  s 
quartsfty  ImmIs.  is  pubNshwl  in  a4x 
mieraflchs  format  and  th*  eunsnt 
ysai's  volumss  ars  maUsd  to 


Microfiche  Subscriptioii  Prices: 
Fsderal  Register: 

One  yean  $220.00 
Six  months:  $110.00 

Code  of  Fsderal  Regulatioiis: 

Current  year  (as  issued):  $247.00 
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Superintendent  of  Documents  Subscription  Order  Fonn 


I 


I    I   YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format: 


Charge  your  order. 

H'a  Eaeyl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512>1800 


.  Federal  Register  (MFFR)  Q  One  year  at  $220  each        Q  Six  months  at  $  110 

.Code  of  Federal  RegulatkNis  (CFRM7)  Q  One  year  at  $247  each 


UMI 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penooal  name) 
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Agency  for  Health  Care  Policy  and  Research 
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Committees;  establishment,  renewal,  termination,  etc.: 
Health  Care  Policy,  Research,  and  Evaluation  National 
Advisory  Coimcil,  12098 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Rural  Housing  Service 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

National  Poultry  Improvement  Plan: 
Ostriches,  12036-12040 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Occuptaional  radiation  and  energy-related  health  research 
grants;  NIOSH  funding  FY  1998,  12098-12102 
Meetings: 
Energy-Related  Epidemiologic  Research  Advisory 

Committee;  community  affairs  subcommittee,  12102 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  12079 

Community  Development  Financial  Institutions  Fund 

NOTICES 
Met  "ngs: 
Community  Development  Advisory  Board,  12149 

Corporation  for  National  and  Comnuinity  Service 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation,  12068-12075 

Customs  Service 

RULES 

Trademarks,  trade  names,  and  copyrights: 
Information  disclosure,  11996-12000 

Defense  Department 

RULES 

Grant  and  agreement  regulations: 
Uniform  administrative  requirements  and  definitions; 
higher  education  institutions,  hospitals,  and  other 
nonprofit  organizations  (OMB-110),  12152-12215 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 
Washington,  12007-12013 


NOTICES 

Clean  Water  Act: 
New  Jersey;  marine  discharges  of  vessel  sewage;  petition 
and  tentative  determination,  12093-12094 
Environmental  Management  Systems  (EMS)/ISO  14001 

Pilots;  position  statement,  12094-12097 
Environmental  statements;  availability,  etc.: 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
Administrative  changes,  12078-12079 
Meetings: 
Pesticides  and  a  national  strategy  for  health  care 
providers;  workshop,  12097 

Executive  Office  of  the  President 

See  Presidential  Docimients 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

de  Havilland,  11987-11989 

Fokker,  11985-11987 
Class  D  and  E  airspace,  11989-11990 
Class  E  airspace,  11990-11991 
Class  E  airspace;  correction,  11991 
Class  E  airspace;  withdrawn,  11991-11992 
Standard  instrument  approach  procedures,  11992-11996 
PROPOSED  RULES 
Airworthiness  directives: 

Domier,  12042-12043 
Class  D  airspace,  12043-12044 
Class  E  airspace,  12044-12056 

NOTICES 

Airport  noise  compatibility  program: 

Hulman  Regional  Airport,  IN,  12140-12141 
Exemption  petitions;  summary  and  disposition,  12141- 

12143 
Meetings: 
Avaition  Rulemaking  Advisory  Committee;  cancellation, 
12143 
Passenger  facility  charges;  applications,  etc.: 
MBS  International  Airport,  MI,  12143-12144 

Federal  Bureau  of  Investigation 

NOTICES 

Communications  Assistance  for  Law  Enforcement  Act: 
Communications  and  call-identifying  information;  actual 
and  maximum  capacity  for  content  inception, 
requirements,  12218-12310 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 
Pole  attachments,  conduits,  and  rights-of-way — 
Telecommunications  carriers;  just,  reasonable,  and 
nondiscriminatory  rates,  12013-12027 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  12097 
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Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Baltimore  Gas  &  Electric  Co.  et  al.,  12083-12087 

EAL/ERI  Cogeneration  Partners.  L.P.  et  al..  12087-12091 
Environmental  statements;  availability,  etc.: 

Alabama  Power  Co..  12091-12092 
Hydroelectric  applications.  12092-12093 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp..  12079-12080 

Columbia  Gulf  Transmission  Co..  12080 

Cranberry  Pipeline  Corp.,  12080 

Delmarva  Power  &  Light  Co..  12081 

May.  Thomas  J..  12081 

Great  Lakes  Gas  Transmission  Limited  Partnership.  12081 

Northern  Natural  Gas  Co.  et  al.,  12082 

Pubhc  UtiUty  District  No.  1  of  Pend  Oreille  County,  WA, 
12082 

West  Texas  Gas.  Inc..  12082 

WilUston  Basin  Interstate  Pipeline  Co.,  12083 


Federal  Highway  Administration 

NOTICES 

Canadian  electric  utility  motor  carriers: 
Alcohol  and  controlled  substances  testing;  waiver, 
12144-12147 


Federal  Reserve  System 

PROPOSED  RULES 

Equal  credit  opportunity  (Regulation  B): 
Technological  revisions.  12326-12329 
Home  mortgage  disclosure  (Regulation  C): 
Preapprovals  reporting,  refinancing  and  home 

improvement  loans  reporting,  purchased  loans, 
temporary  financing,  and  other  issues;  regulatory 
review.  12329-12331 
NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  12097 

Fish  and  Wildlife  Service 

NOTICES 

Meetings: 
Aquatic  Nuisance  Species  Task  Force.  12111-12112 

Food  and  Drug  Administration 

NOTICES 

Meetings: 

National  Mammography  Quality  Assurance  Advisory 
Committee.  12103 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Ochoco  National  Forest,  OR;  miU  project  timber  sales, 
12076-12077 


Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Office  of  the  Secretary.  12097-12098 
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Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  12103-12104 
Grants  and  cooperative  agreements;  availability,  etc.: 
Competitive  comprehensive  grants  preview  (1998  FY); 
availability;  correction.  12104 
Meetings: 
AIDS  Advisory  Committee.  12104 

Nurse  Education  and  Practice  National  Advisory  Council, 
12104 


Housing  and  Urt>an  Development  Department 

RULES 

Public  and  Indian  housing: 
Native  American  Housing  Assistance  and  Self- 

Determination  Act  of  1996;  implementation.  12334- 
12374 

Interior  Department  f 

See  Fish  and  Wildlife  Service 
See  Minerals  Management  Service 
See  National  Indian  Gaming  Commission 
See  Reclamation  Bureau 


Intemational  Trade  Commission 

NOTICES 

Import  investigations: 
Hardware  logic  emulation  systems  and  components. 
12113-12114 


Justice  Departonent 

See  Federal  Bureau  of  Investigation 

NOTICES  I 

Meetings:  I 

President's  Advisory  Board  on  Race,  12114 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Oil  and  gas  lease  sales — 

Beaufort  Sea.  12112 
Pacific  region,  12112-12113 


hiational  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12147-12148 

National  Indian  Gaming  Commission 

RULES 

Indian  Gaming  Regulatory  Act: 

Indian  gaming  operations;  annual  fees.  12312-12317 
PROPOSED  RULES 
Indian  Gaming  Regulatory  Act: 
Class  II  gaming  operations;  tribal  self-regulation; 

certification  process,  12319-12323 
Class  III  gaming  operations;  tribal  self-regulation; 
certification  process.  12323-12324 

NOTICES 

Indian  Gaming  Regulatory  Act: 
Fee  rates,  12318 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  12104- 
12105 
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Meetings: 
Alternative  Medicine  Program  Advisory  Council,  12105 
Coordination  of  Rare  Diseases  Research  Advisory  Group, 

12105-12106 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  12107-12108 
National  histitute  of  Child  Health  and  Human 

Development,  12107,  12109 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  12106-12109 
National  Institute  of  Mental  Health,  12106-12108 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  12106-12107 
National  Institute  on  Drug  Abuse,  12106 
Scientific  Review  Center  special  emphasis  panels,  12109 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  Hsheries  of  Exclusive  Economic  Zone — 
Gulf  of  Alaska  groundfish,  12027-12035 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Intent  to  evaluate  performance,  12077-12078 
Environmental  statements;  availability,  etc.: 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
Administrative  changes,  12078-12079 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Rulemaking  petitions: 

Prairie  Island  Coalition,  12040-12042 
NOTICES 
Meetings: 

Regulatory  oversight  at  DOE  facilities,  12116 
Applications,  hearings,  determinations,  etc.: 

Heritage  Minerals,  Inc.,  12114-12115 

Pubhc  Service  Co.  of  Colorado,  12115 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
Critical  Infrastructure  Protection,  President's  Commission 
on;  amendment  (EO  13077),  12381 

ADMIM8TRATIVE  ORDERS 

Terrorism;  delegation  of  authority  regarding  reporting 
obligations  for  counterterrorism  and  antiterrorism 
programs  and  activities  (Memorandum  of  March  5,  19, 
1998),  12377 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration  _ 

Reclamation  Bureau 

PROPOSED  RULES 

Colorado  River  Water  Quality  Improvement  Program: 
Colorado  River  water  offstream  storage,  and  interstate 
redemption  of  storage  credits  in  Lower  Division 
States 
Public  meeting,  12068 


Rural  Housing  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Section  515  rural  rental  housing  program 
Correction,  12077 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 
Brokers  and  dealers  reporting  requirements — 

Year  2000  compUance,  12056-12062 
Transfer  agents;  Year  2000  readiness  reports,  12062- 
12068 
NOTICES 

Agency  information  collection  activities: 
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Rules  and  Regulations 


Federkl  Register 
Vol.  63.  No.  48 

Thursday.  March  12,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicabiiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federat  Aviation  Administration 

14CFRPart39 

[DodMt  No.  98-NM-3»-AO;  AnMndmant 
39-10384;  AO  9»-06-07I 

ftIN  2120-AA64 

Ainvorthin«s8  Directives;  Fotclter 
Model  F28  Mark  0100  Series  Airplanes 

AGBICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that 
currently  requires  a  revision  to  the 
Airplane  Flight  Manual  (AFM)  to 
include  procedures  to  prohibit  use  of 
reverse  engine  thrust  power  settings 
between  idle  and  emergency  maximum. 
This  amendment  revises  the  existing 
AFM  revision  requirement,  and  adds  a 
new  revision  tolhe  AFM  to  prohibit 
stabilized  engine  operation  in  a  certain 
engine  speed  range  on  the  ground.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AO  are  intended  to 
prevent  stabilized  engine  operation  in  a 
certain  engine  speed  range  on  the 
ground,  which  could  result  in 
uncontained  engine  fan  blade  failure 
due  to  high  cycle  fatigue  cracking. 
DATES:  Effective  March  27. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  13, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9B-NM- 


39-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  tNFORMATKM:  On 
October  15, 1997,  the  FAA  issued  AD 
97-19-16,  amendment  39-10169  (62  FR 
54579,  October  21, 1997),  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes,  to  require  a  revision  to 
the  FAA-approved  Airplane  Flight 
Manual  [AFM)  to  include  procedures  to 
prohibit  use  of  reverse  engine  thrust 
power  settings  between  idle  and 
emergency  maximum.  Tliat  AD  also 
requires  submission  of  a  report  to  the 
airplane  manufacturer  if  the  limits  are 
exceeded.  That  action  was  prompted  by 
a  report  that,  diuing  preparation  for 
takeoff,  an  engine  &n  blade  failure 
occiured,  followed  by  an  engine  fire. 
The  actions  required  by  that  AD  are 
intended  to  prevent  uncontained  engine 
fen  blade  failiu^  due  to  high  cycle 
fatigue  cracking,  which  could  result  in 
loss  of  thrust  from  the  affected  engine 
and  secondary  damage  to  aircraft  and/or 
fire. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  new 
engine  operating  limitations  are 
necessary  to  prevent  high  cycle  fatigue 
cracking  of  the  engine  fan  blades.  The 
RLD  advises  that  stabilized  engine 
operation  in  the  speed  range  between  60 
and  75  percent  low  pressure  rotational 
speed  (Nl)  during  ground  operations  in 
forward  or  reverse  thrust  may  cause 
high  fan  blade  stresses  and  resultant 
high  cycle  fatigue  cracking.  This 
condition,  if  not  corrected,  could  result 
in  uncontained  engine  fan  blade  failure. 

The  RLD  classified  these  limitations 
as  mandatory  and  issued  Dutch 
airworthiness  directive  1997-110/2  (A), 
dated  January  30, 1998,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands.  The 
Dutch  airworthiness  directive  adds 
certain  statements  to  clarify  the 
operating  limitation  that  prohibits  use  of 
reverse  engine  thrust  power  settings 
between  idle  and  emergency  maximum. 


In  addition,  the  Dutch  airworthiness 
directive  also  specifies  that  inspections 
of  Rolls-Royce  Tay  650  series  engines 
are  to  be  accomplished  if  the  operating 
limits  discussed  previously  have  been 
exceeded. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netnerlands  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  tiie  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  ore 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Reqairanents  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  this  AD  supersedes  AD  97-19-16 
to  continue  to  require  revising  the  AFM 
to  prohibit  use  of  reverse  thrust  power 
settings  between  idle  and  emergency 
maximum.  This  AD  also  deletes  the 
reporting  requirement  contained  in  AD 
97-19-16,  since  engine  inspections 
have  been  defined  for  cases  where  limits 
have  been  exceeded. 

This  AD  adds  a  requirement  to  revise 
the  AFM  to  prohibit  stabilized  engine 
operation  in  the  speed  range  between  60 
and  75  percent  low  pressure  rotational 
speed  (Nl)  during  ground  operations  in 
forward  or  reverse  thrust. 

Di£f<erences  Between  This  AD  and  the 
Dutch  Airworthiness  DirectiTe 

This  AD  differs  from  the  parallel 
Dutch  airworthiness  directive  in  that  it 
does  not  mandate  the  accomplishment 
of  certain  engine  inspections  for 
airplanes  on  which  the  new  engine 
limits  are  exceeded.  (These  inspections 
also  are  specified  in  British 
airworthiness  directive  001-12-97.)  The 
FAA  may  consider  further  rulemaking 
to  address  the  associated  engine 
inspection  requirements. 

In  addition,  this  AD  di%rs  from  the 
parallel  Dutch  airworthiness  directive  in 
that  this  AD  specifically  limits  the 
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maximum  reverse  thrust  lever  positions 
to  the  idle  detent  position  for  normal 
operation.  This  change  is  necessary  to 
ensure  that  the  limitations  are  clearly 
understood  by  the  flightcrew. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  Hnal  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-39-AD."  The 
poetcard  will  be  date  stamped  and 
ri<Mfnod  to  Ik*  comiiMnter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12868.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10169  (62  FR 
54579,  October  21,  1997),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10384,  to  read  as 
follows:       j 

96-06-07  Fokker:  Amendment  39-10364. 
Docket  9»-NM-39-AD.  Supersedes  AD 
97-19-11,  amendment  39-10169. 
Applicability:  Model  F28  Mark  0100  series 

airplanes  equipped  with  Rolls-Royce  (RR) 

Tay  650-15  engines,  certificated  in  any 

category. 

Note  1:  Th<e  AD  applies  to  each  airplane 
i^ntified  in  Um  precediag  appticability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stabilized  engine  operation  in 
a  certain  engine  speed  range  on  the  ground, 
which  could  result  in  uncontained  engine  fan 
blade  failure  due  to  high  cycle  ^tigue 
cracking,  accomplish  the  following: 

(a)  Within  72  hours  after  October  27, 1997 
(the  effective  date  of  AD  97-19-16. 
amendment  39-10169).  revise  the 
Limitations  Section,  Subsection  2.06.01 
"Thrust  Reverser,"  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  add  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"THRUST  REVERSER 

Thrust  reversers  are  intended  for  ground 
use  only.  Intentional  use'of  reverse  thrust  in 
flight  is  prohibited.  After  reverse  thrust  has 
been  initiated,  a  full  stop  landing  must  he 
made. 

Maximum  Reverse  Thrust  Lever  Positions 

Normal  Op)eradon: 

— ^The  idle  detent  position  shall  not  be 
exceeded  in  normal  operation. 

Emergency  Operation: 

— In  case  of  emergency,  the  emei^ency 
maximum  reverse  thrust  may  be  used. 

— Stabilized  operation  wi^  the  reverse 
lever  in  an  intermediate  position  between 
idle  reverse  and  emergency  maximum 
reverse  is  prohibited. 

— If  directional  control  problems  occur, 
select  forward  idle. 

Exceeding  the  idle  reverse  thrust 
limitations  must  be  reported." 

(b)  Within  72  hours  after  the  effective  date 
of  this  AD,  remove  the  revision  to  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  required  by 
AD  97-19-16,  amendment  39-10169,  and 
revise  the  Limitations  Section  of  the  FAA- 
approved  AFM  to  add  the  following.  This   ' 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"LIMITATIONS 

POWERPLANT  and  APU  LIMITATIONS 

(DERATING  LAiDTS 

•  To  avoid  high  fan  blade  stresses, 
stabilized  operation  in  the  speed  range 
between  60%  and  75%  Low  Pressure 
Rotational  Speed  (Nl)  is  not  permitted 
during  Ground  Operations  in  Forward  or 
Reverse  Thrust,  axcept  that  passing  tlirough 
this  range  while  increasing  or  decreasing 
thniat  is  penmttad. 
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THRUST  KEVERSER 

Thrust  reversers  are  intended  for  ground 
use  only.  Intentional  use  of  reverse  thrust  in 
flight  is  prohibited.  After  reverse  thrust  has 
been  initiated,  a  full  stop  landing  must  be 
made. 

Maximum  Reverse  Thrust  Lever  Positions 

Normal  Operation: 

— The  idle  detent  position  shall  not  be 
exceeded  in  normal  operation. 

— Momentarily  exceeding  the  idle  detent 
position,  while  selecting  idle  reverse,  is 
acceptable. 

Emergency  Operation: 

—In  case  of  emergency,  the  emergency 
maximum  reverse  thrust  may  be  used. 

— If  directional  control  problems  occur, 
reduce  to  idle  reverse  or  select  forward  idle. 

— Stabilized  op>eration  with  the  reverse 
lever  in  an  intermediate  position  between 
idle  reverse  and  emergency  maximum 
reverse  is  prohibited,  except  (where 
approved]  during  Power-Back  operations." 

Note  2:  Fokker  Services  Manual  Change 
Notification — Operational  Documentation 
(MCNO)  No.  FlOO-006,  dated  November  27, 
1997,  contains  information  that  pertains  to 
this  subject.  Rolls-Royce  PLC  Engine 
Operating  Instruction  Manual  Reference  F- 
TAY-3RR,  revised  by  transmittal  letter  No. 
13  dated  October  IS,  1997,  also  pertains  to 
this  subject. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  S{>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1997-110/2 
(A),  dated  January  30. 1998. 

(e)  This  amendment  becomes  effective  on 
March  27. 1998. 

Issued  in  Renton,  Washington,  on  March  5, 
1998. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directomte,  Aircraft  Certification  Service. 
(PR  Doc.  98-6329  Filed  3-11-98;  8:45  am) 
BILUNQ  CODE  4810-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-68-AD;  Amendment 
39-10389;  AD  96-05-03] 

RIN2120-AA64 

Airworthiness  Directives;  de  Havilland 
Model  DHG-6-102  and  -103  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule;  request  for 
comments. 

summary:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
98-05-03  that  wras  sent  previously  by 
individual  notices  to  all  known  U.S. 
owners  and  operators  of  certain  de 
Havilland  Model  DHC-6-102  and  -103 
series  airplanes.  This  AD  requires  a  one- 
time inspection  to  detect  disbonding  of 
the  upper  and  lower  skin  panels  of  the 
horizontal  stabilizer,  and  repair,  if 
necessary.  This  action  is  prompted  by  ' 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced  strength 
capability  and  consequent  failure  of  the 
horizontal  stabilizer,  which  can  result  in 
loss  of  controllabihty  of  the  airplane. 
DATES:  Effective  March  17, 1998,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  98-05-03,  issued 
February  25, 1998,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  13,  1998. 

ADDRESSES:  Submit  comments  in 
triplitate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
68-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Bombardier,  Inc., 
Canadair,  Aerospace  Group,  P.O.  Box 
6087,  Station  Centre-ville,  Montreal, 
Quebec  H3C  3G9,  Canada.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon.  Aerospace  Engineer, 


Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  On 
February  25, 1998,  the  FAA  issued 
emergency  AD  98-05-03,  which  is 
applicable  to  certain  de  Havilland 
Model  DHC-8-102  and  -103  series 
airplanes. 

Transport  Canada  Aviation  (TCA), 
which  is  the  airworthiness  authority  for 
Canada,  recently  notified  the  FAA  Uiat 
an  unsafe  condition  may  exist  on  certain 
de  Havilland  Model  DHC-8-102  and 
-103  series  airplanes.  TCA  advises  that 
it  has  received  reports  of  disbonding  of 
the  doublers  and  stringers  from  the 
upper  and  lower  skin  panels  of  the 
horizontal  stabilizer.  The  bonding 
process  of  the  horizontal  stabilizer  may 
nave  been  improperly  carried  out  dtuing 
production;  this  bonding  process  has 
been  discontinued.  Such  disbonding,  if 
not  corrected,  could  result  in  reduced 
strength  capability  and  consequent 
failure  of  the  horizontal  stabiUzer,  .  ^ 
which  can  result  in  loss  of 
controUabilitv  of  the  airplane. 

TCA  issued  Canadian  airworthiness 
directive  CF-98-01,  dated  February  19, 
1998,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appHcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCA,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  98-05-03  to 
prevent  reduced  strength  capabiUty  and 
consequent  failiu«  of  the  horizontal 
stabilizer,  which  can  result  in  loss  of 
controllability  of  the  airplane.  The  AD 
requires  a  one-time  inspection  to  detect 
disbonding  of  the  upper  and  lower  skin 
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panels  of  the  horizontal  stabilizer,  and 
repair,  if  necessary. 

This  AD  also  requires  that  operators 
report  inspection  results — positive  or 
negative — to  the  FAA. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  Bnal  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Difiierences  Between  This  Rule  and  the 
Foreign  Airworthiness  Directive 

Operators  should  note  that,  although 
the  parallel  Canadian  airworthiness 
directive  specifies  that  the  manufacturer 
may  be  contacted  for  disposition  of 
certain  repair  conditions,  this  rule 
requires  the  repair  of  those  conditions  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  February  25, 1998,  to 
all  known  U.S.  owners  and  operators  of 
certain  de  Havilland  Model  DHC-S-IOZ 
and  -103  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 


modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commentcrs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-68-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmendBd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-05-03    De  Havilland  Inc.:  Amendment 
39-10389.  Docket  98-NM-6&-AD. 

Applicability:  Model  DHC-8-102  and  -103 
series  airplanes,  serial  numbers  003  through 
OSO^nclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  apphcability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated. 

To  prevent  reduced  strength  capability  and 
consequent  failure  of  the  horizontal 
stabilizer,  which  can  result  in  loss  of 
controllability  of  the  airplane,  accomplish 
the  following: 

Note  2:  Accomplishment  of  the  actions 
required  by  paragraph  (a)  of  this  AD  is  not 
intended  to  supersede  the  ongoing 
requirements  of  die  Airworthiness  Limitation 
identified  in  the  Maintenance  Review  Board 
(MRB)  report  as  Task  5500/01. 

(a)  Perform  a  one-time  ultrasonic  tx>nd 
inspection  to  detect  disbonding  of  the  upper 
and  lower  skin  panels  of  the  horizontal 
stabilizer,  at  the  time  specified  in  paragraph 
(a)(1)  or  (a)(2),  as  applicable,  of  this  AD;  in 
accordance  with  de  Havilland  Product 
Support  Manual  fPSM)  1-8-7A,  part  5, 
section  55-00-01,  dated  July  15, 1996. 

(1)  For  airplanes  having  serial  numbers  010 
through  040  inclusive:  Inspect  within  20 
flight  cycles  or  7  days  after  the  effective  date 
of  this  AD,  whichever  occurs  first. 

(2)  For  airplanes  having  serial  numbers  003 
through  009  inclusive  and  041  through  050 
inclusive:  Inspect  within  60  flight  cycles  or 

7  days  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(b)  If  any  disbonding  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight,  accomplish  the 
actions  specified  by  paragraph  (b)(1),  (b)(2), 
or  (b)(3),  as  applicable,  of  this  AD. 

(1)  If  the  disbonding  is  below  (smaller 
than]  the  limits  specified  in  the  PSM,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  the  disbonding  is  within  Uie  limits 
specified  in  the  PSM,  repair  the  disbonded 
area  in  accordance  with  the  DHC-8 
Structural  Repair  Manual  PSM  1-8-3. 

(3)  If  the  disbonding  exceeds  the  limits 
specified  in  the  PSM  or  if  a  repair  is  not 
provided  by  the  PSM,  repair  the  disbonded 
area  in  accordance  with  a  method  approved 
by  the  Manager,  New  York  Aircraft 
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Certification  Office  (AGO).  FAA,  Engine  and 
Propeller  Directorate. 

Note  3:  Where  differences  between  this  AD 
and  the  parallel  Canadian  airworthiness 
flirective  exist,  this  AD  prevails. 

(c)  Within  2  days  after  performing  the 
inspection  required  by  paragraph  (a)  of  this 
AD:  Submit  a  report  of  inspection  findings, 
regardless  of  the  results,  to  the  Manager,  New 
York  ACO,  FAA,  Engine  and  Propeller 
Directorate,  10  Fifth  Street,  Third  Floor, 
Valley  Stream,  New  York  11581;  fax  (516) 
568-2716.  The  report  must  include  the 
airplane  serial  number,  the  stringer  number, 
and  the  extent  (length  or^urface  area)  of 
disbonding.  (Operators  may  follow  the 
guidelines  provided  in  Figure  2  of  de 
Havilland  PSM  1-8-7A  for  reporting 
requirements.)  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  thej'ederal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-98- 
01,  dated  February  19, 1998. 

(f)  This  amendment  becomes  effective  on 
March  17, 1998,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  98-05-03.  issued 
February  25, 1998,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  March  5, 
1998. 

Damll  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  98-6327  Filed  3-11-98;  8:45  am) 

MLUNQ  CODE  4»1<>-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docicet  No.  96-ASW-18] 

Revocation  of  Class  D  Airspace; 
Lubbocit  Reese  AFB,  TX,  and  Revision 
of  Class  E  Airspace;  Lubbock,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  revokes  the  Class 
D  airspace  at  Lubbock  Reese  AFB,  TX, 
and  revises  the  Class  E  airspace  at 
Lubbock,  TX.  Reese  AFB  has  closed  and 
the  associated  NAVAIDS  have  been 
decommissioned;  therefore,  Class  D  and 
E  airspace  designated  to  provide 
controlled  airspace  for  terminal 
instnmient  operations  is  no  longer 
required.  This  action  is  intended  to 
revoke  Class  D  airspace  at  Lubbock 
Reese  AFB,  TX,  and  revise  Class  E 
airspace  for  aircraft  operating  under 
instrument  flight  rules  (IFR)  in  the 
vicinity  of  Lubbock  hitemational 
Airport.  Lubbock.  TX. 
DATES:  Effective:  0901  UTC,  June  18, 
1998. 

Comment  date:  Comments  must  be 
received  on  or  before  April  27, 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  Southwest 
Region.  Docket  No.  98-ASW-18.  Fort 
Worth.  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southw^est  Region.  Federal  Aviation 
Administration.  2601  Meacham 
Boulevard,  Room  663.  Fort  Worth.  TX. 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region. 
Room  414.  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520.  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  Part  71  revokes 
the  Class  D  airspace  at  Lubbock  Reese 
AFB,  TX,  and  revises  the  Class  E 
airspace  at  Lubbock,  TX.  Reese  AFB  has 
closed  and  the  associated  NAVAIDS 
have  been  decommissioned;  therefore. 


Class  D  and  E  airsprace  designated  to 
provide  controlled  airspace  for  terminal 
instrument  operations  is  no  longer 
required.  This  action  is  intended  to 
revoke  Class  D  airspace  at  Lubbock 
Reese  AFB,  TX,  and  revise  Class  E 
airspace  for  aircraft  operating  under  IFR 
iif  the  vicinity  of  Lubbock  International 
Airport,  Lubbock,  TX.  This  revocation 
will  avoid  confusion  on  the  part  of  the 
pilots  flying  near  the  airport  and 
promote  the  safe  and  efficient  handling 
of  air  traffic  in  the  area.  This  action  will 
revoke  the  Class  D  airspace  at  Lubbock 
Reese  AFB,  TX,  and  revise  the  Class  E 
airspace  at  Lubbock  International 
Airoort,  Lubbock.  TX. 

Class  D  airspace  designations  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9E.  dated  September  10. 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  airspace 
designation  hsted  in  this  doctunent  will 
be  published  subsequently  in  the  order. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportimities  provided  to  the  pubUc  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  v«ll 
publish  a  docimient  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking. 
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comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption    " 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
detennining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  hied  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  98-ASW-18.  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  fmal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
regulatory  flexibility  analysis  because 
the  anticipated  impact  is  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  5000:  Class  D  airspace  areas 

***** 

ASW  TX  D  Lubbock  Reese  AFB,  TX 
(Revoked] 


Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5  Lubbock.  TX  (Revised] 

Lubbock  VORTAC 

(lat.  33''42'18"N..  long.  10r54'51"W.) 
Lubbock  Intamational  Airport,  TX 

(lat.  33''39'49"N.,  long.  101''49'22"W.) 
Lubbi  LOM 

(lat.  33''39'46"N.,  long.  101''43'24"W.) 
Lubbock  ILS  Localizer 

(lat.  33»38'49"N.,  long.  101''49'44"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  17.4-mile 
radius  of  Lubbock  VORTAC  and  within  8 
miles  east  and  4  miles  west  of  the  Lubbock 
ILS  localizer  north  course  extending  from  the 
17.4-miie  radius  to  21.7  miles  north  of  the 
airport  and  within  8  miles  north  and  4  miles 
south  of  the  090°  bearing  from  the  Lubbi 
LOM  extending  from  the  17.4-mile  radius  to 
26  miles  east  of  the  Lubbock  International 
Airport  and  within  8  miles  north  and  4  miles 
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south  of  the  111*  radial  of  the  Lubbock 
VORTAC  extending  from  the  17.4-mile 
radius  to  26.8  miles  southeast  of  the  Lubbock 
VORTAC. 

***** 

• 

Issued  in  Fort  Worth,  TX  on  February  26, 
1998. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  98-6318  Filed  3-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-AQL-50] 

Establishment  of  Class  E  Airspace; 
Cooperstown,  ND 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Cooperstown,  ND.  A 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  13  and  a 
GPS  SL\P  to  Runway  31  have  been 
developed  for  Cooperstown  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  and  controlled 
airspace  extending  upward  from  1,200 
feet  AGL  is  needed  to  contain  aircraft 
executing  the  approaches.  This  action 
creates  controlled  airspace  both  at* 
Cooperstown  Municipal  Airport  and 
previously  uncontrolled  airspace  nearby 
the  airport. 

EFFECTIVE  DATE:  0901  UTC,  June  18. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  December  22, 1997,  the 
FAA  proposed  to  amencl  14  CFR  part  71 
to  establish  Class  E  airspace  at 
Cooperstown,  ND  (62  FR  66840).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  and  upward  from  1,200  feet  AGL 
to  contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 
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Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at 
Cooperstown,  ND,  to  accommodate 
aircraft  executing  the  GPS  Rwy  13  SIAP, 
the  GPS  Rv>ry  31  SIAP,  and  IFR 
operations  at  Cooperstown  Municipal 
Airport  by  establishing  controlled 
airspace  at  and  nearby  the  airport.  The 
areas  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation^!) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu«s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963Comp..p.  389. 


§71.1    [AnwiKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005    Qass  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  more 
Above  the  Surface  of  the  Earth. 


AGL  ND  E5  Cooperstown,  ND  [New] 

Cooperstown  Municipal  Airport,  ND 
(Ut.  47*  25'  22"N,  long.  98*  06'  21"W) 

Devils  Lake  VORTAC 

(Ut  48"  06'  55"N,  long.  98"  54'  45"W) 

Grand  Forks  Air  Force  Base,  ND 
(Lat.  47"  57'  40"N.  long.  97'  24'  04"W) 

Valley  City  Barnes  County  Municipal 
Airport,  ND 

(Ut.  46"  56'  28"N.  long.  98"  01'  03"W) 

Jamestown  VOR/DME 

(Ut.  46°  55'  58"N,  long.  98"'  40'  44"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Cooperstown  Municipal  Airport 
and  that  airspace  extending  upward  &x>m 
1,200  feet  above  the  surfece  within  an  area 
bounded  on  the  east  by  longitude  97*  49' 
30"W,  on  the  south  by  the  7.9-mile  radius  of 
the  Valley  City  Barnes  County  Mimicipal 
Airport  and  by  V2-510,  on  the  southwest  by 
the  16.5-milo  radius  of  the  Jamestown  VOR- 
DME,  and  on  the  west  by  V561;  that  airspace 
bounded  on  the  northwest  by  the  34.0-mile 
arc  of  the  Grand  Forks  Air  Force  Base,  on  the 
east  by  V561,  on  the  southwest  by  the  16.5- 
mile  radius  of  the  Jamestown  VOR/DME  and 
V170,  and  on  the  west  by  V55;  and  that 
airspace  bounded  on  the  north  by  V430,  on 
the  west  by  the  34.0-mile  arc  of  the  Grand 
Forks  Air  Force  Base,  on  the  south  by  V55, 
on  the  west  by  VI 70,  and  on  the  nor&iwest 
by  the  22.0-mile  radius  of  the  Devils  Uke 
VORTAC 
•         *        -•  •  • 

Issued  in  Des  Plaines,  Illinois  on  February 
24, 1998. 
Maureen  Wood*, 
Manager,  Air  Traffic  Division 
[FR  Doc.  98-6408  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AGL-61] 

Establishment  of  Class  E  Airspace; 
Friendship  (Adams),  Wl;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  two 
errors  in  the  legal  description  of  a  final 
rule  that  was  pubUshed  in  the  Federal 
Register  on  February  13,  1998  (63  FR 


7283),  Airspace  Docket  No.  97-AGL-51. 
The  final  rule  established  Class  E 
airspace  at  Friendship  (Adams),  WI. 
EFFECTIVE  DATE:  0901  UTC,  April  23, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  IL  60018. 
telephone:  (847)  294-7477. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  98-3734, 
Airspace  Docket  No.  97-AGL-51, 
published  on  February  13, 1998  (63  FR 
7283)  established  the  Class  E  airspace 
area  at  Friendship  (Adams),  WI,  and 
Adams  County  Legion  Field  Airport, 
WI.  Two  errors  were  discovered  in  the 
legal  description  fur  the  Adams  County 
Legion  Field  Airport.  This  action 
corrects  those  errors. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  of  the  Class  E  airspace  area 
Adams  County  Legion  Field  Airport, 
WI,  as  published  in  the  Federal  Register 
February  13. 1998  (63  FR  7283).  (FR 
doc.  98-3734),  is  corrected  as  follows: 

PART  71— {CORRECTED] 
S71.1    [Corrwtecq 

AGLWIE5    Friendship  (Adams),  WI 
(Corrected] 

On  page  7284,  in  the  Class  E  airs(>ace 
designation  for  Adams  County  Ugion  Field 
Airport  incorporated  by  reference  in  §  71.1, 
correct  the  speling  of  "Friengship"  to 
"Friendship",  and  correct  the  latitute, 
longitude  for  Adams  County  Legion  Field 
Airport  from  '(lat.  43*57'40"  N,  long. 
89»47'17"  W)"  to  "(lat.  43*57'45"  N,  long. 
89''47'26"W)". 

Issued  in  Des  Plaines,  IL  on  February  24, 
1998. 
Msureen  Woods, 

Manager,  Air  Traffic  Division,  Great  Lakes 

Region. 

[FR  Doc.  98-6409  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ACE-291 

Amendment  to  Class  E  Airspace; 
Alliance,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Direct  final  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
Direct  Final  Rule  amending  the  Class  E 
airspace  designations  at  Alliance,  NE. 
The  Direct  Final  Rule  is  being 
withdrawn  due  to  the  delay  in 
installation  of  the  Nondirectional  Radio 
Beacon  (NDB)  to  serve  the  Alhance 
Municipal  Airport,  NE. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City.  MO  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

The  Direct  Final  Rule 

On  February  17,  1998,  a  Direct  Final 
Rule  was  published  in  the  Federal 
Register  to  amend  the  Class  E  airspace 
designations  at  Alliance,  NE.  The 
airspace  was  enlarged  to  accommodate 
the  proposed  NDB  Standard  Instrument 
Approach  Procedures  (SIAPs)  to 
Runway  (RWY)  12  and  RWY  30.  The 
FAA  has  encountered  a  delay  in  the 
installation  of  the  new  NDB,  therefore  it 
is  necessary  to  withdraw  the  Direct 
Final  Rule  until  installation  of  the  NDB 
is  complete. 

Conclusion 

In  consideration  of  the 
aforementioned  installation  delay, 
action  is  being  taken  to  withdraw  the 
Direct  Final  Rule  until  such  time  the 
NDB  is  installed. 

List  of  Subjects  in  14  CFR  Part  71 

Airs{>ace,  Incorporation  by  reference. 
Navigation  (air). 

Withdrawl  of  the  Direct  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  Airspace 
Docket  No.  97-ACE-29,  as  published  in 
the  Federal  Register  on  February  17, 
1998  (63  FR  7698),  is  hereby  withdrawn. 

Issued  in  Kansas  City,  MO,  on  February  25, 
1998. 

Oiristopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division.  Central 
Fegion. 

(FR  Doc.  9»-6322  Filed  3-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29159;  AmdL  No.  1856] 

RIN  2120^A65 

Standard  Instrument  Approach 
Procedures;  MisceHaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  trafSc  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1, 1982. 
addresses:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subsaription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTH^  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  {AFS-420),  Technical 


UMI 


Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  tbe  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Pennanent  CP)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  oontained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDCyP  NOTAM  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
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airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating <iirectly  to  published 
aeronautical  charts.  The  circumstances 
which  create  the  need  for  all  these  SLAP 
amendments  requires  making  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
betwreen  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  4ess  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


FDC  Date 


02/19/98 
02/19f98 
02/20/98 
02/20/98 
02/20/98 
0^20/98 
02/23/98 


02/23/98 
02/23/98 
02/23/98 
02/23/98 
02/24/98 
02/24/98 
02/24/98 
02/24/98 
02/24/98 
02/25/98 
02/25/98 
02/25/98 
02/25/98 
02/25/98 
02/25/98 
02/25/98  . 

02/26/98  . 
02/26/98  . 
02/26/98  . 
02/26/98  . 
02/27/98  . 
02/27/98  . 
02/27/98  . 
03/02/98  . 
03/02/98  . 

03/03/98  . 
03/03/98  . 


State 


FL 

MN 

/VK 

AK 

Ml 

W! 

MO 


NC 

NC 

SD 

SD 

LA 

NE 

NE 

NE 

NE 

GA 

GA 

LA 

NC 

NC 

NC 

TN 

AR 

FL 

LA 

VI 

AR 

MO 

MO 

OH 

TX 

TX 
TX 


City 


West  Pakn  Beach 

Madison  

Nuiqsut  „. 

Nuiqsut  

Detroit 

Baraboo 

SedaHa 


Concord  .... 
Concord  .... 
Spearfisti  .. 
Speartish  .. 

SMrtl  

Kearney  .... 
Kearney  .... 
Kearney  .... 
Kearney  .... 
CartersviMe 
CartersviUe 

Slidell  

Abemarte  . 
AJbemarle  .. 
Atoeniarle  .. 
Memphis  ... 


Forrest  City  . 
Jacksonville 
Hammond  ... 
St  Thomas  .. 
Forrest  City  . 

Boonville 

Boonville 

Youngstown 
San  Antonio 


necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  March  6, 
1998. 

Tom  E.  Stuckey, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Ameadment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR.  VCR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV:  §  97.31  RADAR  SL^Ps; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SLAPs.  identified  as  follows: 
*  •  •  Effective  Upon  Publication 


Airport 


Palm  Beach  Intl  

Madison-Lac  Qui  Parte  County  

Nuiqsut „ 

Nuiqsut 

Detroit  Metropofitan  Wayne  County 

Baraboo  Wisconsin  Dells  

Sedaiia  Memorial 


Monahans 
Monahans 


Concord  Regional 

Concord  Regional 

Black  Htls-Clyde  Ice  Field 
Black  HJils-Clyde  Ice  FieW 

SRdail  

Keamey  Muni  

Kearney  Numi „ 

Keamey  Muni  

Keamey  Muni 

CartersviHe 

CartersviHe „ 

Sbdefl  

Stanly  County  

Stanly  County  

Stanly  County  

Memphis  Intl  


Forrest  City  Mumi  

Jacksonville  Intl  

Hammond  Muni  „ 

Cyril  E.  King  (Chariotte  Amalle) 

Forrest  City  Mumi  

Jesse  Viertel  Memorial 

Jesse  Viertel  Memorial  

Youngstown-Warren  Regional ... 
San  Antonio  JntI  


FDC  No. 


Roy  Hurd  Memorial 
Roy  Hurd  Memorial 


8/1103 
8/1108 
8/1126 
8/1127 
8/1138 
8/1140 
8/1192 


8/1198 
8/1199 
8/1178 
8/1179 
8/1211 
8/1227 
8/1228 
8/1229 
8/1230 
8/1263 
8/1264 
8/1243 
8/1252 
8/1253 
8/1254 
8/1265 

8/1340 
8/1320 
8/1279 
8/1285 
8/1358 
8/1353 
8/1354 
8/1399 
8/1426 

8/1443 
8/1444 


SIAP 


ILS  Rwy  9L,  Amdt  22... 

NDB  or  GPS  Rwy  31.  Amdt  3... 

GPS  Rwy  22.  Orig... 

GPS  Rwy  4.  Orig... 

ILS  Rwy  27R.  Amdt  10A... 

VOR  or  GPS-A,  Amdt  11... 

NDB  Rwy  18.  Amdt  7B... 

This  Replaces  Notan  in  TL9^ 

06. 
VOR/DME  or  GPS-A.  Amdt  1... 
ILS  Rwy  20.  Orig... 
NDB  or  GPS-A.  Orig-A... 
GPS  Rwy  12.  Or*g-A... 
GPS  Rwy  36,  Orig-A... 
VOR  or  GPS  Rwy  13.  Amdt  1... 
VOR  or  GPS  Rwy  18.  Amdt  12... 
VOR  R¥»y  36.  Amdt  9B... 
NDB  Rwy  36.  Amdt  AK... 
NOB  or  GPS  Rwy  19.  Amdt  3B... 
VOR/DME  or  GPS-A,  Amdt  1... 
NOB  Rwy  36.  Orig-A... 
GPS  Rwy  4  Orig... 
LOC  Rwy  22  Orig-C... 
NDB  or  GPS  Rwy  22  Orig... 
ILS   Rwy   36R   (CAT   I.    II,    III). 

Orig-/^... 
NDB  Rwy  36.  Amdt  4A... 
ILS  Rwy  25,  Orig... 
GPS  Rwy  31.  Orig... 
VOR-A  Amdt  14B... 
GPS  Rwy  36,  Orig-A... 
VOR  or  GPS-A,  Amdt  4A... 
NDB  or  GPS  Rwy  18,  Amdt  9... 
ILS  Rwy  32,  Amdt  25... 
NDB  or  GPS  Rwy   12R.   Amdt 

20A... 
GPS  Rwy  12,  Orig... 
GPS  Rwy  30,  Orig... 


UMI 


i 
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BiLUNQ  COOC  4I10-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Doclwt  No.  29158;  Amcit  No.  18551 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procaduras;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purc/jQse— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 


by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-^20),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(8).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  an  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SLAPs  and 
safety  in  air  commerce,  I  find  that  noUce 
and  public  procedvue  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  establi^ed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  March  6, 
1998. 

Tom  E.  Stuckey, 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
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§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *  'Effective April 23.  1998 

BIoomington/Nonnal,  IL,  Central  IL  Regl 

Arpt  at  Bloomington-Normal.  VOR  RWY 

21,  Amdtl7A,  Cancelled 
Bloomington/Normal,  IL,  Central  IL  Regl 

Arpt  at  Bloomington-Normal,  VOR/DME 

RWY  21,  Amdt  2 A,  Cancelled 
New  Orleans,  LA,  New  Orleans  Intl  (Moisant 

Field),  VOR/DME  RWY  10,  Orig 
New  Orleans,  LA,  New  Orleans  Intl  (Moisant 

Field),  GPS  RWY  28,  Orig 
Port  Sulphur,  LA,  Port  Sulphur  Seaplane 

Base,  VOR/DME-A,  Amdt  6,  Cancelled 
Port  Sulphur,  LA,  Port  Sulphur  Seaplane 

Base,  VOR/DME-B,  Amdt  6,  Cancelled 
Churchville,  MD.  Harford  County,  VOR/ 

DME-A,  Orig 
Salisbury,  MD,  Salisbury-Ocean  City 

Wicomico  Regional,  VOR  RWY  14,  Amdt 

lA,  Cancelled 
Boston,  MA,  General  Edward  Lawrence 

Logan  Intl.  NDB  or  GPS  RWY  22L.  Amdt 

11 
Boston,  MA,  General  Edward  Lawrence 

Logan  Intl,  ILS  RWY  22L,  Amdt  6 
Perham,  MN,  Perham  Muni,  GPS  RWY  30, 

Orig 
Sauk  Centre,  MN,  Sauk  Centre  Muni,  GPS 

RWY  32,  Orig 
Brookfield,  MO,  General  John  J.  Pershing 

Meml,  NDB  or  GPS  RWY  35.  /Vmdt  4 
Brookfield.  MO.  General  John  J.  Pershing 

Meml.  NDB  or  GPS-A,  Amdt  4 
Holdrege,  NE.  Brewster  Field,  NDB  RWY  18, 

Amdt  7 
Holdrege,  NE,  Brewster  Field,  GPS  RWY  36. 

Orig 
Hobbs,  NM,  Lea  County/Hobbs,  GPS  RWY 

21,  Orig 
Indiana,  PA,  Indiana  County/Jimmy  Stewart 

Field.  GPS  RWY  28,  Orig 
Wisconsin  Rapids,  WI,  Alexander  Field 
South  Wood  County,  GPS  RWY  20.  Orig 

•  •  '  Effective  fune  18. 1998 

Anchorage,  AK,  Anchorage  Intl,  GPS  RWY 

14,  Amdt  1 
Xanana,  AK,  Jlalph  M  Calhoun  Meml,  GPS 

RWY  6.  Orig 
Greensboro,  GA,  Greene  County  Regional, 

GPS  RWY  6,  Orig 
Greensboro,  GA.  Greene  County  Regional, 

GPS  RWY  24.  Orig 
Grenada,  MS.  Grenada  Muni.  GPS  RWY  4. 

Orig 
Grenada.  MS,  Grenada  Muni,  GPS  RWY  13. 

Orig 
Grenada.  MS,  Grenada  Muni.  GPS  RWY  22, 

©rig 
Grenada.  MS.  Grenada  Muni,  GPS  RWY  31. 

Orig 
Tekamah.  NE,  Tekamah  Muni,  VOR  RWY  32. 

Amdt  5 
Tekamah,  NE,  Tekamah  Muni,  GPS  RWY  32, 

Orig 
Oklahoma  City,  OK,  Will  Rogers  World,  GPS 

RWY  17L,  Orig 
Oklahoma  City,  OK,  Will  Rogers  World,  GPS 

RWY  17R,  Orig 
Oklahoma  City,  OK,  Will  Rogers  World,  GPS 

RWY  35L,  Orig 


Oklahoma  City.  OK.  Will  Rogers  World,  GPS 
RWY  35R.  Orig 

Note:  The  following  Standard  Instrument 
Approach  Procedures  (SIAPs)  published  in 
TL  9&-0&  effective  April  23, 1998,  have  been 
rescinded: 

Ravenswood.  WV,  Jackson  County,  GPS  RWY 

4,  Orig 
Ravenswood,  WV,  Jackson  County,  GPS  RWY 

22,  Orig 

[PR  Doc.  98-6394  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29160;  Amdt  Na  1857] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Misceilanaous 
Amendments 

AQB4CY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facihties,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  clunges  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safie  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  refisrence  in  the 
amendment  is  as  follows: 

For  Examination.  1.  FAAllules 
Docket,  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington.  EX:  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase.  Individual  SIAP  copies 
may  be  obtained  fi"om: 


1.  FAA  Pubhc  Inquiry'  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription.  Copies  of  all  SIAP's, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFOFMATKM  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  {AFS-420),  Technical 
Programs  Division,  FUght  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avejnie.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97} 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SIAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purdiase  as 
stated  above. 

The  large  number  of  SIAP's,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  vert)atim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  refierence  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
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(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with  a 
Global  Positioning  System  (GPS)  and  or 
Flight  Management  System  (FMS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS  or  FMS"  in 
the  title  without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  or  FTvlS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  from 
these  non-localizer.  non-precision 
instrument  approach  procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  the  above,  those  SIAP's 
currently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP'S. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are.  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  {44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 


Issued  in  Washington,  DC  on  March  6. 
1998. 

Tom  E.  SUickey. 
Acting  Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113-40114,  40120,  44502,  44514,  44701. 
44719,44721-44722. 

M  97.23,  97.27,  97.33, 97.35    [Amended] 

2.  Amend  97.23.  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates  specified: 

•  *   •  Effective  April  23.  1998 

Yuma,  AZ,  Yuma  MCAS/Yuma  Intl.  VOR/ 

DME  RWY  17,  Orig  Cancelled 
Yuma,  AZ.  Yuma  MCAS/Yuma  Intl,  VOR/ 

DME  or  TACAN-1  RWY  17,  Amdt  1 
Yuma.  AZ.  Yuma  MCAS/Yuma  Intl,  VOR/ 

DME  RNAV  RWY  21R,  Amdt  3  Cancelled 
Yuma,  AZ,  Yuma  MCAS/Yuma  Intl,  VOR/ 

DME  RNAV  RWY  2lR.  Amdt  4 
Petaluma.  CA,  Petaluma  Muni,  VOR  RWY  29, 

Orig  Cancelled 
Moose  Lake,  MN,  Moose  Lake  Carlton 

County,  NOB  or  GPS  Rwy  4,  Amdt  1 

Cancelled 
Moose  Lake.  MN.  Moose  Lake  Carlton 

County,  NDB  RWY  4,  Amdt  1 

IFR  Doc.  9^-6396  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  133 

[T.D.  9a-21] 
RIN  1515-AB28 

Copyrightrrrademark/Trade  Name 
Protection;  Disclosure  of  Information 

agency:  Customs  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  allow  Customs 
to  provide  to  intellectual  property  rights 
(IPR)  owners  sample  merchandise  and 
to  disclose  to  IPR  owners  certain 
information  regarding  the  identity  of 
persons  involved  with  importing 
merchandise  that  is  detained  or  seized 
for  infringement  of  the  IPR  owner's 


registered  copyright,  trademark,  or  trade 
name  rights.  These  amendments  will 
assist  Customs  in  making  infringement 
determinations  and  enable  concerned 
IPR  owners  to  more  expeditiously 
proceed  to  enforce  their  property  rights 
by  means  of  instituting  appropriate 
judicial  remedies  against  the  parties 
identified  as  being  involved  with 
infringement  of  the  rights  of  the  IPR 
owner. 

EFFECTIVE  DATE:  April  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Intellectual  Property  Rights  Branch, 
Office  of  Regulations  and  Rulings,  (202) 
927-2330. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23, 1993,  the  Customs 
Service  published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  (58 
FR  44476)  regarding  the  disclosure  to 
intellectual  property  rights  (IPR)  owners 
of  sample  merchandise  and  certain 
identifying  information  regarding  the 
identity  of  persons  involved  with 
importing  merchandise  that  is  either 
detained  or  seized  for  infringing 
copyright,  trademark,  or  trade  name 
ri^ts.  Sixty-five  comments  were 
received  pursuant  to  this  notice. 

Thereafter,  the  United  States,  Canada, 
and  Mexico  entered  into  the  North 
American  Free-Trade  Agreement 
(NAFTA)  and,  on  December  8, 1994,  the 
President  signed  the  Uruguay  Round 
Agreements  Act  (URAA)  (Pub.  L.  103- 
465,  108  Stat.  4809),  both  of  wliich 
contain  provisions  pertaining  to  the 
protection  of  IPR.  The  URAA  contains 
the  Agreement  on  Trade-Related 
Aspects  of  Intellectual  Property  Rights 
(TRIPs)  (19  U.S.C.  3511)  of  the  Uruguay 
Roimd  of  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)— now  the 
Worid  Trade  Organization  (WTO). 

On  July  14, 1995,  Customs  published 
its  analysis  of  the  65  comments  in  a 
revised  Notice  of  Proposed  Rulemaking 
(60  FR  36249).  The  revised  Notice,  in 
addition  to  making  changes  in  response 
to  the  comments  received,  proposed 
further  regulatory  changes  to  niake  the 
regulations  consistent  with  certain 
provisions  of  the  NAFTA  and  the  URAA 
and  to  improve  the  clarity  of  the 
proposed  regulations.  Accordingly,  the 
Background  information  contained  in 
the  revised  Notice  regarding  these 
agreements  remains  applicable  and  is 
incorporated  here  by  reference. 

The  comments  received  in  response  to 
the  revised  Notice  of  Proposed 
Rulemaking  published  on  July  14. 1995. 
and  Customs  responses  to  them  are  set 
forth  below. 


UMI 
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Analysis  of  Comments 

Twenty-two  comments  were  received 
(2\  in  favor,  including  8  with  suggested 
changes  to  the  revised  proposal,  and  1 
against)  that  raised  7  areas  of  concern: 

( 1 )  Disclosure  of  confidential  business 
information  would  violate  both  the 
Freedom  of  Information  Act  (FOIA)  and 
the  Trade  Secrets  Act; 

(2)  Disclosure  of  confidential  importer 
information  to  the  IPR  holder  is  contrary 
to  the  intent  of  both  NAFTA  and  GATT; 

(3)  The  30-day  notification  period 
does  not  allow  the  IPR  owner  to  act 
expeditiously; 

(4)  Disclosure  should  include  country 
of  origin  information; 

(5)  Disclosure  should  include  the 
date{s)  of  importation,  the  port  of  entry, 
and  a  description  of  the  merchandise; 

(6)  Disclosure  should  include  the 
identity  of  the  importer;  and 

(7)  IPR  owners  should  be  allowed  to 
retain  samples  sent  for  inspection,  and 
Customs  should  clarify  its  position 
regarding  the  testing  of  samples,  since 
testing  may  result  in  the  destruction  of 
a  sample. 

1.  Disclosure  of  Confidential  Business 
Information  Would  Violate  Both  the 
FOIA  and  the  Trade  Secrets  Act 

Comment:  Stating  that  commercial 
information  is  "confidential"  and. 
therefore,  not  subject  to  public 
disclosure,  one  commenter  asserts  that 
the  proposed  disclosure  of  information 
would  contravene  both  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552) 
and  the  Trade  Secrets  Act  (18  U.S.C. 
1905).  Citing  the  FOIA  as  providing  that 
contidential  information  is  not  subject 
to  public  disclosure  if  it  would  cause 
substantial  harm  to  the  competitive 
position  of  the  source  of  the  information 
and  the  Trade  Secrets  Act  as  providing 
that  sensitive  business  information 
should  not  be  disclosed  unless 
otherwise  provided  by  law.  the 
commenter  states  that  Customs  is  bound 
not  to  disclose  such  confidential 
information  as  the  names  and  addresses 
of  importers,  exporters,  and 
manufacturers,  and  recommends  that 
Customs  withdraw  its  revised  notice. 

Customs'  Response:  Customs 
disagrees  with  these  interpretations  of 
the  cited  Acts. 

Regarding  the  FOIA,  its  basic 
objective  is  to  disclose  official 
information,  making  available  to  the 
public  federal  agency  records  (5  U.S.C. 
552(a)),  except  to  the  extent  that  such 
records  (or  portions  thereof)  are 
specifically  exempt  from  disclosure  (5 
U.S.C.  552(b)).  Thus,  contrary  to  the 
commenter's  position,  the  FOIA  does 
not  mandate  nondisclosure,  but  rather 


seeks  to  establish  workable  standards 
for  determining  whether  particular 
material  may  be  withheld  or  must  be 
disclosed. 

Regarding  the  Trade  Secrets  Act,  this 
Act  specifically  prohibits  the  disclosure 
of  confidential  information,  except  as  is 
authorized  by  law,  under  penahy  of  fine 
and/or  imprisonment  (see  also,  §  103.34 
of  the  Customs  Regulations  (19  CFR 
103.34)).  As  explained  below.  Customs 
has  revised  §  133.22(b)  so  that  no  trade 
secret  information  will  be  disclosed  at 
the  detention  stage.  However,  at  the 
seizure  stage.  Customs  believes  that 
statutory  authority  exists  to  provide 
Customs  with  the  authority  to  disclose 
the  information  specified.  Therefore, 
Customs  believes  that  substantive 
agency  regulations,  promulgated 
pursuant  to  such  statutory  authority  and 
published  in  compliance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.],  are  not  in  conflict  with  the 
Trade  Secrets  Act. 

Concerning  Customs'  statutory 
authority  to  disclose  certain  importation 
information  to  IPR  holders,  numerous 
provisions  in  titles  15. 17.  and  19  of  the 
U.S.  Code  authorize  the  Secretary  of  the 
Treasury  (the  Secretary)  to  promulgate 
regulations  to  enforce  their  prohibitions 
against  the  importation  of  IPR-infringing 
merchandise.  The  Copyright  Act  of  1976 
(17  U.S.C.  802  et  seq.)  (the  Copyright 
Act)  prohibits  the  importation  of 
infringing  copies  and  authorizes  the 
Secretary  to  prescribe  a  procedure 
whereby  a  person  with  an  interest  in  the 
work  may  be  entitled  to  notification  of 
the  importation.  Further,  section  603  of 
the  Copyright  Act  authorizes  the 
Secretary  to  enforce  the  Copyright  Act's 
provisions  by  prohibiting  such 
importations,  and  provides  that  (1)  a 
court  order  may  be  obtained  enjoining 
an  importation  and  (2)  a  claimant 
seeking  exclusion  of  an  importation  may 
establish  proof  that  an  importation 
would  violate  section  602.  Such  order  or 
proof  would  necessarily  entail  the 
availabihty  of  certain  transaction 
information  to  the  person  claiming  an 
interest  in  the  copyright. 

Under  the  Lanham  Trademark  Act  (15 
U.S.C.  1124).  the  Secretary  is  authorized 
to  make  regulations  regarding 
trademarks  and  to  aid  Customs  officers 
in  enforcing  theprohibitions  against 
importation.  Also,  sections  526  and 
595a(c)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1526  and  1595a(c)), 
prohibit  the  importation  or  introduction 
of  merchandise  with  unauthorized 
trademarks  or  merchandise  or  packaging 
in  which  copyright,  trademark,  or  trade 
name  protection  violations  are  involved 
and  under  the  provisions  of  section  624 
of  the  Tariff  Act  of  1930,  as  amended 


(19  U.S.C.  1624),  the  Secretary  is 
authorized  to  promulgate  regulations  to 
carry  out  those  provisions.  Section  526 
of  the  Tariff  Act  of  1930,  as  amended, 
further  provides  for  the  notification  of 
trademark  owners  when  merchandise 
bearing  a  counterfeit  mark  is  seized. 
Customs  believes  that  these  statutes  may 
be  reasonably  interpreted  to  permit 
Customs  to  provide  for  the  disclosure  of 
certain  import  information,  and  where 
the  identification  of  such  violative 
merchandise  requires  the  assistance  of 
IPR  owners,  relevant  information  may 
be  made  available. 

Since  the  purpose  of  these  disclosure 
regulations  is  to  further  the  statutory 
enforcement  scheme  by  allowing 
Customs  to  release  certain  commercial 
information  so  that  Customs  can  more 
timely  and  accurately  identify  legitimate 
merchandise,  pursuant  to  the 
regulations  promulgated  herein. 
Customs  is  authorized  by  law  to 
disclose  such  information  without 
violating  the  Trade  Secrets  Act. 
Accordingly,  since  the  regulations  do 
not  provide  for  the  disclosure  of  either 
the  manufacturer's  or  importer's 
identity  at  the  detention  stage,  no  trade 
secrets  are  being  divulged.  As  stated  in 
the  revised  Notice  of  Proposed 
Rulemaking,  it  is  Customs  policy  to 
avail  itself  of  any  opportimity  to  gather 
information  quickly  and  accurately  so 
that  decisions  concerning  imported 
merchandise  can  be  correctly  and  timely 
made.  Accordingly,  the  provisions  of 
§§  133.22  and  133.43,  which  pertain  to 
detention,  do  not  provide  for  the 
disclosure  of  any  manufacturer  or 
importer  information,  while  the 
provisions  of  §§  133.23a  and  133.42, 
which  pertain  to  seiziire,  are  revised  to 
allow  for  the  disclosure  of  the  name  and 
address  information  pertaining  to  the 
manufacturer  and  importer. 

Further,  to  make  clear  when  Customs 
officers  will  be  required  to  disclose 
importation  information  and  provide 
sample  merchandise  to  IPR  owners  and 
when  Customs  officers  may,  on  an  ad 
hoc  basis,  disclose  such  information, 
i.e.,  to  solicit  an  IPR  owner's  assistance 
in  determining  whether  a  particular 
importation  should  be  detained  in  the 
first  instance,  the  provisions  of 
§  133.22(b)  are  revised  to  better  reflect 
Customs  detention  notice  policies. 
Accordingly,  §  133.22(b)  has  been 
amended  to  provide  that  once  a  notice 
of  detention  is  issued.  Customs  officers 
are  required  to  disclose  the  importation 
information  to  IPR  owners,  within  the 
30-day  time  limitation  imposed  by  the 
detention  statute,  in  order  to  more 
quickly  determine  whether  the  marks 
are  restricted  or  prohibited.  But  during 
the  time  between  presentation  of  the 
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goods  for  Customs  examination  and 
issuance  of  a  formal  detention  notice 
Customs  officers  have  the  authority  to 
disclose  such  importation  information 
where  the  circumstances  warrant. 
Customs  expects  that  such  disclosure 
will  allow  Customs  officers,  in  many 
cases,  to  determine  immediately 
whether  a  formal  detention  should  be 
initiated  or  whether  the  goods  should  be 
released,  thereby  avoiding  lengthy 
delays  and  demurrage  charges. 

For  the  above  reasons,  Customs  will 
not  withdraw  its  revised  notice. 

2.  Disclosure  of  Confidential  Importer 
Information  to  the  IPR  Holder  Is 
Contrary  to  the  Intent  of  Both  the 
NAFTA  and  the  GATT 

Comment:  The  same  commenter 
suggested  that  the  proposed  disclosure 
was  contrary  to  the  intent  of  both  the 
NAFTA  and  the  GATT.  Citing  the 
NAFTA  as  providing  that  it  does  not 
affect  U.S.  law  or  practice  relating  to 
parallel  importation  of  products 
protected  by  intellectual  property  rights 
and  the  GATT  as  stating  that  measures 
and  procedures  to  enforce  projierty 
rights  should  not  themselves  become 
barriers  to  legitimate  trade,  the 
commenter  states  that  the  proposed 
changes  cannot  be  said  to  be  consistent 
with  the  stated  objectives  of  these  two 
agreements.  The  commenter  states  that 
Customs'  proposal  is  principally 
directed  at  changing  established  law 
and  practice  relating  to  parallel  imports 
and  will  inevitably  serve  as  a  barrier  to 
legitimate  trade.  Accordingly,  the 
commenter  recommends  that  Customs 
withdraw  its  revised  notice. 

Customs'  Response:  Inasmuch  as  the 
proposed  regulations  provide  for 
disclosure  as  authorized  by  law, 
Customs  does  not  believe  that  such 
disclosure  is  inconsistent  with  either 
the  NAFTA  or  the  GATT  TRIPs 
Agreement.  The  border  enforcement 
provisions  of  these  Agreements 
contemplate  the  prosecution  of  suspect 
importations  by  IPR  owners.  To  that 
end.  each  Agreement  provides  for  the 
disclosure  of  information  to  IPR  owners 
sufHcient  to  substantiate  claims  of 
infringement.  Article  1718  of  the 
NAFTA  and  Article  57  of  the  GATT 
TRIPs  Agreement  do  not,  as  the 
commenter  suggests,  give  blanket 
nondisclosure  benefit  to  the  importer. 
Customs  believes  that  the  references  in 
these  Agreements  to  the  "protection  of 
confidential  information"  require  only 
that  the  disclosure  of  information 
comply  with  the  respective  signatory 
party's  laws  and  regulations  regarding 
disclosure.  For  the  reasons  discussed 
above  in  the  previous  response,  the 


proposed  regulations  have  been  issued 
pursuant  to  valid  statutory  authority. 

Accordingly,  Customs  will  not 
withdraw  its  revised  notice. 

3.  The  30-day  Notification  Period  Does 
Not  Allow  the  IFF  Owner  To  Act 
Expeditiously 

Comment:  Another  commenter  urged 
that  the  30-day  notification  period 
should  be  reduced  to  10  days  so  that  an 
IPR  owner  could  be  in  a  position  to  act 
more  expeditiously,  and  recommends 
that  Customs  change  the  time  period 
accordingly. 

Customs '  Response:  Aside  from  the 
permissive  disclosure  situation 
described  above.  Customs  believes  that 
the  30  business  day  time  limit  for 
required  disclosure  of  importation 
information  affords  IPR  owners 
sufficient  time  to  act  expeditiously. 
Customs  must  consider  the  workload 
placed  on  its  employees  and  regulate 
manageable  time  frames  for  their 
compliance  with  the  relevant  disclosure 
rules. 

Accordingly,  Customs  will  not  change 
the  time  period  as  proposed  in 
§§  133.22(b),  133.23(c),  133.42(d),  and 
133.43(b). 

4.  Disclosure  Should  Include  Country  of 
Origin  Information 

Comment:  Several  comments  were 
received  noting  that  country  of  origin 
information  should  be  included  in  the 
revision  of  19  CFR  133.43,  as  it  was  in 
the  other  sections  revised. 

Customs'  Response:  Customs  agrees 
that  the  regulations  should  be  consistent 
and  has  added  country  of  origin 
information  as  information  to  be 
disclosed  under  19  CFR  133.43. 

5.  Disclosure  Should  Include  the  Date(s) 
of  Importation,  the  Fort  of  Entry,  and  a 
Description  of  the  Merchandise 

Comment:  In  the  Background  section 
of  the  revised  Notice  of  Proposed 
Rulemaking  Customs  indicated  that 
certain  information,  namely  dates  of 
importation,  port  of  entry  and 
description  of  the  merchandise,  would 
be  included  in  every  notification  as  a 
matter  of  course.  One  commenter 
requested  that  these  items  be 
specifically  set  forth  to  insure  that  this 
information  is  released. 

Customs'  Response:  Customs  agrees 
and  has  added  this  information 
concerning  the  dates  of  importation, 
port  of  entry,  and  a  description  of  the 
merchandise  as  information  to  be 
disclosed  under  §§  133.22(b),  133.23(c), 
133.42(d).  and  133.43(b). 


6.  Disclosure  Should  Include  the 
Identity  of  the  Importer 

Comment:  Comments  were  received 
requesting  that  the  identity  of  the 
importer  be  provided  under  19  CFR 
133.22  when  goods  are  detained  for 
suspicion  of  trademark  counterfeiting. 
These  commenters  argue  that  such 
disclosure  would  then  parallel  the 
release  of  an  importer's  identity  under 
19  CFR  133.43  when  goods  are  detained 
for  suspicion  of  copyright 
counterfeiting. 

Customs'  Response:  The  identity  of  an 
importer  is  provided  under  the 
provisions  of  19  CFR  133.43  (suspected 
copyright  counterfeiting)  because  of  the 
broad  bonding  provisions  contained  in 
that  section.  The  bonding  requirements 
applicable  to  goods  detained  for 
suspicion  of  trademark  counterfeiting 
are  much  narrower,  only  providing 
security  for  samples.  Although  the 
NAFTA  and  the  GATT  TRIPs 
Agreement  each  provides  that  the 
competent  authorities  may  require  such 
a  security  for  all  detentions  of  goods 
suspected  of  IPR  infringement,  Customs 
has  not  implemented  such  a 
requirement  for  trademarked  goods. 

Customs'  objective  of  making  timely 
and  accurate  determinations  on 
counterfeiting  requires  that  the 
unauthorized  application  of  a  mark  be. 
readily  ascertained.  To  that  end, 
Customs  has  determined  that  the 
identity  of  the  manufacturer  is 
important  because  the  mark  is  typically 
applied  by  the  manufacturer.  Until 
Customs  institutes  a  similar,  broad 
bonding  procedure  for  suspected 
counterfeit  trademark  goods,  it  has 
decided  thatthe  importer's  identity 
shall  not  be  released  at  the  time  of 
detention. 

7.  IFF  Owners  Should  Be  Allowed  To 
Fetain  Samples  Sent  for  Inspection,  and 
Customs  Should  Clarify  Its  Position 
Regarding  the  Testing  of  Samples,  Since 
Testing  May  Result  in  the  Destruction  of 
a  Sample 

Comment:  A  comment  was  received 
suggesting  that  IPR  owners  be  permitted 
to  retain  samples  forwarded  by  Customs 
for  examination.  Another  comment 
noted  that  certain  testing  may  result  in 
the  destruction  or  partial  destruction  of 
a  sample,  and  requested  clarification  of 
Customs  position  on  the  testing  of 
samples. 

Customs'  Response:  Customs 
recognizes  that  testing  may  be  required 
to  determine  whether  a  sample  bears  a 
counterfeit  trademark  or  constitutes  a 
piratical  copy.  Customs'  intention  is  to 
allow  for  the  manipulation  of  samples 
provided  to  IPR  owners,  including  the 
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destruction  of  the  sample  if  required 
during  the  testing  procedure.  However, 
Customs  has  determined  that  samples 
may  not  be  retained  by  IPR  owners,  and 
Customs  will  require  either  the  return  of 
samples,  the  remains  of  tested  sample, 
or  assurances  to  Customs'  satisfaction 
that  the  article  has  been  destroyed. 
Accordingly,  the  regulations  as  set  forth 
below  have  been  modified  to  provide 
that  where  Customs  has  provided 
sample  merchandise  to  an  IPR  owner  for 
examination,  testing,  or  any  other  use  in 
pursuit  of  a  related  private  civil  remedy, 
the  IPR  owner  must  return  the  sample 
to  Customs  upon  demand  or  at  the 
conclusion  of  the  examination,  testing, 
or  use  in  pursuit  of  a  related  private 
civil  remedy.  In  the  event  the  sample  is 
damaged,  destroyed,  or  lost  while  in  the 
custody  of  the  IPR  owner,  the  owner 
shall  certify  this  fact  to  Customs.  The 
regulations  also  require  that  the  IPR 
owner  post  a  bond  conditioned  to 
indemnify  the  importer  and  to  hold 
harmless  Customs,  in  the  event  that  the 
sample  is  destroyed. 

In  the  August  23, 1993-,  notice  of 
proposed  rulemaking,  and  the  July  14, 
1995,  revised  notice  of  proposed 
rulemaking  on  these  regulations, 
Customs  proposed  furnishing  samples 
of  imported  goods  bearing  trademarks  to 
IPR  owners  to  determine  whether 
infringement  has  occurred.  Customs  has 
determined  that  in  some  instances 
samples  may  be  furnished  to  IPR  owners 
under  the  proposed  rules  where 
subsequently  it  is  determined  that  no 
infringement  has  occurred.  It  logically 
flows  that  in  some  of  these  instances 
importers  may  suffer  damages  as  a  result 
of  the  furnishing  of  samples  to  the  IPR- 
owner  (for  example,  samples  may  be 
lost  or  destroyed).  To  provide  protection 
to  importers  in  this  eventuality. 
Customs  has  determined  to  require  IPR 
owners  to  provide  Customs  with  a  bond 
as  a  precondition  to  obtaining  samples. 
Specifically,  Customs  has  revised 
§§  133.22(c),  133.23a(d),  133.42(e),  and 
133.43(b)  and  (c)  to  require  that  a  bond 
be  posted  by  the  IPR  owner  to 
indemnify  Uie  importer  and  hold- 
harmless  Customs  from  any  loss  or 
damage  resulting  from  Customs 
furnishing  a  sample  to  the  IPR  owner,  in 
the  event  that  the  smnple  merchandise 
provided  is  subsequently  determined 
not  to  bear  an  infringing  maik. 

COBCllUMMl 

After  analysis  of  the  comments  and 
further  consideration  of  the  matter. 
Customs  has  decided  to  adopt  the 
proposed  amendments  to  part  133  of  the 
Customs  Regulations  with  the 
modifications  discussed  above  in  the 
UM^fsifi  ofcownnts. 


The  Regulatory  Flexibility  Act 

Based  on  the  reasons  set  forth  above 
and  because  the  regulatory  burden  falls 
primarily  on  Customs  to  notify  IPR 
holders  of  infringing  imported 
merchandise,  pursuant  to  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  it  is  certified  that  the 
amendments  to  the  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  the  amendments  are  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604, 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  defined  in  E.O.  12866. 

List  of  Subjects  in  19  CFR  Part  133 

Copyright,  Counterfeit  goods. 
Customs  duties  and  inspection.  Imports, 
Reporting  and  recordkeeping 
requirements,  Restricted  merchandise. 
Seizures  and  forfeitures,  Trademarks, 
Trade  names. 

Amendmeats  to  the  Regulations 

For  the  reasons  stated  above,  part  133 
of  the  Customs  Regulations  (19  CFR  part 
133),  is  amended  as  set  forth  below: 

PART  133— TRADEMARKS,  TRADE 
NAMES,  AND  COPYRIGHTS 

1.  The  general  authority  citation  for 
part  133  is  revised  to  read  as  follows: 

Auifaarity:  17  U.S.C.  101.  601.  602.  603;  19 
U.S.C.  66.  1624;  31  U.S.C.  9701. 

•  »  *  •  » 

2.  Section  133.22  is  amended  by 
revising  the  section  heading;  revising 
the  text  of  paragraph  (a);  redesignating 
paragraphs  (b)  and  (c)  as  paragraphs  (d) 
and  (e);  adding  new  paragraphs  ft))  and 
(c);  and  revising  the  heading  of  newly 
redesignated  paragraph  (d).  The 
additions  and  revisions  are  to  read  as 
follows: 

§133.22    Procedure  en  detention  of  amdes 
atiMect  to  restrtctten. 

(a)  In  general.  Articles  subject  tc  the 
restrictions  of  §  133.21  shall  be  detained 
for  30  days  from  the  date  on  which  the 
merchandise  is  presented  for  Customs 
examination.  The  importer  shall  be 
notified  of  the  decision  to  detain  within 
5  days  of  the  decision  that  such 
restrictions  apply.  The  importer  may, 
during  the  30-day  period.  esUblish  that 
any  of  the  circumstances  described  in 

§  133.21(c)  are  applicable.  Extensions  of 
the  30-day  time  period  may  be  freely 
granted  for  good  cause  shoWn. 

(b)  Notice  of  detention  and  disclosure 
0finformatimt.  From  the  time 


merchandise  is  presented  for  Customs 
examination  until  the  time  a  notice  of 
detention  is  issued  Customs  may 
disclose  to  the  owner  of  the  trademark 
or  trade  name  any  of  the  following 
information  in  order  to  obtain  assistance 
in  determining  whether  an  imported 
article  bears  an  infringing  trademark  or 
trade  name.  Customs  shall  disclose  this 
same  information  (if  available)  to  the 
owner  of  the  trademark  or  trade  name 
within  30  days  (excluding  weekends 
and  holidays)  of  the  date  of  detention: 

(1)  The  date  of  importation; 

(2)  The  port  of  entry; 

(3)  A  description  of  the  merchandise: 

(4)  The  quantity  involved;  and 

(5)  The  country  of  origin  of  the 
merchandise. 

(c)  Samples  available  to  the 
trademark  or  trade  name  owner.  At  any 
time  following  presentation  of  the 
merchandise  for  Customs  examination 
but  prior  to  seizure,  Customs  may 
provide  a  sample  of  the  suspect 
merchandise  to  the  owner  of  the 
trademark  or  trade  name  for 
examination  or  testing  to  assist  in 
determining  whether  the  article 
imported  bears  an  infringing  trademark 
or  trade  name.  To  obtain  a  sample  under 
this  section,  the  trademark/trade  name 
owner  must  furnish  Customs  a  bond  in 
the  form  and  amount  specified  by  the 
port  director,  conditioned  to  hold  the 
United  States,  its  officers  and 
employees,  and  the  importer  or  owner 
of  the  imported  article  harmless  from 
any  loss  or  damage  resulting  from  the 
furnishing  of  a  sample  by  Customs  to 
the  trademark  owner.  Customs  may 
demand  the  return  of  the  sample  at  any 
time.  The  owrner  must  return  the  sample 
to  Customs  upon  demand  or  at  the 
conclusion  of  the  examination  or 
testing.  In  the  event  that  the  sample  is 
damaged,  destroyed,  or  lost  while  in  the 
possession  of  the  trademark  or  trade 
name  owner,  the  owner  shall,  in  lieu  of 
return  of  the  sample,  certify  to  Customs 
that:  "The  sample  described  as  [insert 
description]  and  provided  pursuant  to 
19  CFR  133.22(c)  was  (damaged/ 
destroyed/lost)  during  examination  or 
testing  for  trademark  infringement." 
id)  Form  of  notice.  *  *  * 

3.  Section  133.23a  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(e);  adding  new  paragraphs  (c)  and  (d); 
and  revising  the  heading  and  removing 
the  first  sentence  of  newly  designated 
paragraph  (e).  The  additions  and 
revisions  are  to  read  as  fbliows: 

1133.23*    ArtMes  be«1ng  oountwfM 
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(c)  Notice  to  trademark  owner.  When 
merchandise  is  seized  under  this 
section,  Customs  shall  disclose  to  the 
owner  of  the  trademark  the  following 
information,  if  available,  within  30 
days,  excluding  weekends  and  holidays, 
of  the  date  of  the  notice  of  seizure: 

(1)  The  date  of  importation; 

(2)  The  port  of  entry; 

(3)  A  description  of  the  merchandise; 

(4)  The  quantity  involved; 

(5)  The  name  and  address  of  the 
manufacturer; 

(6)  The  country  of  origin  of  the 
merchandise; 

(7)  The  name  and  address  of  the 
exporter;  and 

(8)  The  name  and  address  of  the 
importer. 

(d)  Samples  available  to  the 
trademark  owner.  At  any  time  following 
seizure  of  the  merchandise,  Customs 
may  provide  a  sample  of  the  suspect 
merchandise  to  the  owner  of  the 
trademark  for  examination,  testing,  or 
other  use  in  pursuit  of  a  related  private 
civil  remedy  for  trademark 
infringement.  To  obtain  a  sample  under 
this  section,  the  trademark/trade  name 
owner  must  furnish  Customs  a  bond  in 
the  form  and  amount  specified  by  the 
port  director,  conditioned  to  hold  the 
United  States,  its  officers  and 
employees,  and  the  importer  or  owner 
of  the  imported  article  harmless  from 
any  loss  or  damage  resulting  from  the 
furnishing  of  a  sample  by  Customs  to 
the  trademark  owner.  Customs  may 
demand  the  return  of  the  sample  at  any 
time.  The  owner  must  return  the  sample 
to  Customs  upon  demand  or  at  the 
conclusion  of  the  examination,  testing, 
or  other  use  in  pursuit  of  a  related 
private  civil  remedy  for  trademark 
infringement.  In  the  event  that  the 
sample  is  damaged,  destroyed,  or  lost 
while  in  the  possession  of  the  trademark 
owner,  the  owner  shall,  in  lieu  of  return 
of  the  sample,  certify  to  Customs  that: 
"The  sample  described  as  [insert 
description]  and  provided  pursuant  to 
19  CFR  133.23a(d)  was  (damaged/ 
destroyed/ lost)  during  examination, 
testing,  or  other  use." 

(e)  Failure  to  make  appropriate 
disposition.  •  •  * 

4.  Section  133.42  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (f)  and  adding  new 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  1 33.42    Infringing  copies  or 
phonorecords. 


(d)  Disclosure.  When  merchandise  is 
seized  under  this  section,  Customs  shall 
disclose  to  the  owner  of  the  copyright 
the  following  information,  if  available, 
within  30  days,  excluding  weekends 


and  holidays,  of  the  date  of  the  notice 
of  seizure: 

(1)  The  date  of  importation; 

(2)  The  port  of  entry; 

(3)  A  description  of  the  merchandise; 

(4)  The  quantity  involved; 

(5)  The  name  and  address  of  the 
manufacturer; 

(6)  The  country  of  origin  of  the 
merchandise; 

(7)  The  name  and  address  of  the 
exporter;  and 

(8)  The  name  and  address  of  the 
importer. 

(e)  Samples  available  to  the  copyright 
owner.  At  any  time  following  seizure  of 
the  merchandise.  Customs  may  provide 
a  sample  of  the  suspect  merchandise  to 
the  owner  of  the  copyright  for 
examination,  testing,  or  any  other  use  in 
pursuit  of  a  related  private  civil  remedy 
for  copyright  infringement.  To  obtain  a 
sample  under  this  section,  the  copyright 
owner  mutt  furnish  to  Customs  a  bond 
in  the  form  and  amount  specified  by  the 
port  director,  conditioned  to  hold  the 
United  States,  its  officers  and 
employees,  and  the  importer  or  owner 
of  the  impxjrted  article  harmless  from 
any  loss  oi  damage  resulting  from  the 
furnishing  of  a  sample  by  Customs  to 
the  copyright  owner.  Customs  may 
demand  the  return  of  the  sample  at  any 
time.  The  owner  must  retxom  the  sample 
to  Customs  upon  demand  or  at  the 
conclusion  of  the  examination,  testing, 
or  other  use  in  pursuit  of  a  related 
private  civil  remedy  for  copyright 
infringement.  In  the  event  that  the 
sample  is  damaged,  destroyed,  or  lost 
while  in  the  possession  of  the  copyright 
owner,  the  owner  shall,  in  lieu  of  return 
of  the  sample,  certify  to  Customs  that: 
"The  sample  described  as  (insert 
descriptionl  provided  pursuant  to  19 
CFR  133.42(e)  was  (damaged/destroyed/ 
lost)  during  examination,  testing,  or 
other  use." 

•  «        •        *        * 

5.  In  §  133.43,  paragraphs  (c)  and  (d) 
are  redesignated  as  paragraphs  (d)  and 
(e),  and  paragraph  (b)  is  revised  and  a 
new  paragraph  (c)  is  added  to  read  as 
follows: 

§133.43    Procedure  on  suspicion  of 
infringing  copies. 

•  •        •        *        • 

(b)  Notice  to  copyright  owner.  If  the 
importer  of  suspected  infringing  copies 
or  phonorecords  files  a  denial  as 
provided  in  paragraph  (a)  of  this 
section,  the  port  director  shall  furnish  to 
the  copyright  owner  the  following 
information,  if  available,  within  30' 
days,  excluding  weekends  and  holidays, 
of  the  receipt  of  the  importer's  denial: 

(1)  The  date  of  importation; 

(2)Theport  of  entry; 


(3)  A  description  of  the  merchandise; 

(4)  The  quantity  involved; 

(5)  The  country  of  origin  of  the 
merchandise;  and 

(6)  Notice  that  the  imported  article 
will  be  released  to  the  importer  unless, 
within  30  days  from  the  date  of  the 
notice,  the  copyright  owner  files  with 
the  port  director  a  written  demand  for 
the  exclusion  from  entry  of  the  detained 
imported  articles. 

(c)  Samples  available  to  the  copyright 
owner.  At  any  time  following 
presentation  of  the  merchandise  for 
Customs  examination  but  prior  to 
seizure.  Customs  may  provide  a  sample 
of  the  suspect  merchandise  to  the  owner 
of  the  copyri^t  for  examination  or 
testing  to  assist  in  determining  whether 
the  article  imported  is  a  piratical  copy. 
To  obtain  a  sample  under  this  section, 
the  copyright  owner  must  furnish 
Customs  a  bond  in  the  form  and  amount 
specified  by  the  port  director, 
conditioned  to  hold  the  United  States, 
its  officers  and  employees,  and  the 
importer  or  owner  of  the  imported 
article  harmless  from  any  loss  or 
damage  resulting  &t>m  Customs 
detention  or  seizure,  or  the  furnishing  of 
a  sample  by  Customs  to  the  trademark 
owner,  in  the  event  that  the 
Commissioner  of  Customs,  or  his 
designee,  or  a  federal  court  determines 
that  the  article  does  not  bear  an 
infringing  mark.  Customs  may  demand 
the  return  of  the  sample  at  any  time. 
The  owner  must  return  the  sample  to 
Customs  upon  demand  or  at  the 
conclusion  of  the  examination  or 
testing.  In  the  event  that  the  sample  is 
damaged,  destroyed,  or  lost  while  in  the 
possession  of  the  copyright  owner,  the 
owner  shall,  in  lieu  of  return  of  the 
sample,  certify  to  Customs  that:  "The 
sample  described  as  [insert  description) 
provided  pursuant  to  19  CFR  133.43(c) 
was  (damaged/destroyed/lost)  during 
examination  or  testing  for  copyright 
infringement" 
•        «        •        •        * 

Samuel  H.  Banks, 

Acting  Commissioner  of  Customs. 

Approved:  February  17, 1998. 
John  P.  Simpson. 

Deputy  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  98-6183  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RIN  2900-AH23 

Loan  Guaranty:  VA-Guaranteed  Loans 
on  the  Automatic  Basis,  Withdrawai  of 
Automatic  Processing  Authority, 
Record  Retention  Requirements,  and 
Elimination  of  Late  Reporting  Waivers 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  Tliis  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
loan  guaranty  regulations  in  the  areas  of 
automatic  processing  authority,  late 
reporting,  and  recond  retention 
requirements. 

First,  the  criteria  used  to  approve  non- 
supervised  lenders  to  process  VA- 
gutuanteed  loans  on  the  automatic  basis 
are  revised  to  reduce  the  experience 
requirements  for  lenders  and  their 
imderwriters,  thereby  making  it  easier 
for  them  to  qualify  for  automatic 
processing  authority.  High  underwriting 
standards  will  be  maintained  by 
requiring  that  all  VA-approved 
imderwriters  receive  training  in  VA 
credit  underwriting  procedures. 

Second,  the  regulation  provides  that  if 
a  lender  does  not  report  the  loan  within 
60  days  following  full  disbursement,  its 
report  must  be  accompanied  by  a  signed 
statement  certifying  that  the  loan  is 
current  and  offering  an  explanation  for 
the  late  reporting.  This  simplifies  the 
prior  procedure  under  which  a  lender 
had  to  formally  request  a  waiver  of  the 
60-day  reporting  requirement  VA  will 
continue  to  guarantee  the  loan  even  if  it 
is  reported  late.  This  will  have  no 
impact  on  whether  or  not  VA  guarantees 
the  loan  but  would  help  VA  determine 
whether  action  should  be  taken  against 
a  lender. 

Third,  lenders  are  now  required  to 
retain  all  loan  origination  records  for  at 
lefist  two  years  from  the  date  of  loan 
closing.  The  previous  requirwnent  was 
one  year.  This  will  improve  VA's  ability 
to  monitor  lender  performance  and 
conduct  underwriting  reviews. 
DATES:  Effective  Date:  April  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NWl, 
Washington,  DC  20420,  (202)  273-7368. 
SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  July  15, 1997  (62  FR  37824), 
VA  proposed  to  amend  its  loan  guaranty 


regulations  concerning  automatic 
processing  authority,  late  reporting,  and 
record  retention  requirements.  Based  on 
the  rationale  set  forth  in  the  proposed 
rule  and  this  document,  the  changes  are 
adopted  as  originally  proposed. 

Please  refer  to  the  July  15, 1997, 
Federal  Re^ster  for  a  complete 
discussion  of  the  proposed 
amendments.  Interested  persons  were 
given  60  days  to  submit  comments.  The 
comment  period  ended  September  15, 
1997.  VA  received  two  comments 
regarding  the  proposed  changes. 

The  first  commenter,  an  association 
which  represents  mortgage  lenders, 
supported  adoption  of  the  proposed 
rule. 

The  seccwid  commenter,  a  lender  who 
actively  participates  in  the  VA 
Guaranteed  Home  Loan  Program, 
expressed  support  for  the  proposed 
elimination  of  the  waiver  requirement 
for  late  reporting.  However,  they  noted 
that  there  was  no  meaningful  reduction 
in  compliance  burden  for  lenders,  since 
the  requirement  to  provide  an 
explanation  for  the  late  reporting  is 
retained.  The  commenter  is  correct.  The 
purpose  of  the  amendment  was  to 
reduce  the  burden  currently  placed  on 
VA  field  stations  of  having  to  process 
formal  waiver  requests.  This  VA  burden 
is  reduced,  while  no  new  burdens  are 
placed  on  lenders.  However,  it  is  still 
important  for  lenders  to  report  loans  to 
VA  in  a  timely  manner,  and  we  are 
retaining  the  requirement  that -lenders 
explain  why  the  loan  was  reported  late. 
As  stated  in  the  proposal,  "the 
statement  of  the  reasons  for  late 
reporting  (must]  continue  to  be 
submitted  to  VA  so  that  these  reasons 
for  late  reporting  •  •  •  could  be 
considered  in  deciding  if  the  lenders' 
personnel  might  need  additional 
training  or  whether  automatic  lending 
authority  should  be  withdrawn".  By 
generally  reporting  loans  to  VA  within 
60  days  of  disbursement,  a  lender  can 
avoid  the  necessity  of  explaining  the 
delay. 

The  commenter  also  noted  that  the 
increase  in  the  length  of  time  a  lender 
must  retain  loan  origination  records 
from  one  year  to  two  years  was 
potentially  burdensome  on  lenders  and 
served  no  vahd  purpose.  We  disagree. 
As  noted  in  the  preamble  to  the 
proposed  regulations  published  in  the 
Federal  Register  on  July  15,  1997  (62  FR 
37824),  the  purpose  of  this  amendment 
was  to  enable  VA  monitoring  unit  audit 
teams  to  review  loan  records  for  as 
many  lenders  as  necessary  to  properly 
administer  the  VA  loan  guaranty 
program.  A  two-year  period  provides  a 
more  realistic  time  in  which  to  plan  and 
complete  these  loan  audits.  Moreover, 


industry  standards,  including  Federal 
Housing  Administration  (FHA) 
regulations  and  the  Equal  Credit 
Opportunity  Act  (ECOA),  require  that 
lenders  keep  loan  origination  records  for 
at  least  24  months.  This  amendment 
conforms  VA's  record  retention 
requirement  to  industry  standards.  This 
will  improve  VA's  ability  to  monitor 
loan  perfonnance  and  to  identify 
lenders  who  may  be  having  particular 
trouble Ainderwriting  loans. 

Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  in  36.4303 
(a),  (c),  (d),  (e).  (f),  (g),  (i)  and  (1),  and 
in  36.4330  (a)  and  (b);  and  in  38  CFR 
36.4348  (b),  (c)  and  (d)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  and  have  been 
assigned  0MB  control  number  2900- 
0574.  The  information  collection  subject 
to  this  rulemaking  concerns  the 
information  to  be  submitted  for 
approval  as  a  lender  with  automatic 
processing  authority  and  contains 
material  that  further  explains  the  quality 
of  the  information  needed  for  approval. 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vaUd  OMB 
control  number.  The  vaUd  OMB  control 
number  assigned  to  the  collection  of 
information  in  this  final  rule  is 
displayed  at  the  end  of  the  affected 
section  of  the  regulations. 

Interested  persons  were  invited  to 
submit  comments  on  the  collection  of 
information.  All  comments  received  are 
discussed  above. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibihty 
Act,  5  U.S.C.  601-612.  Industry  norms 
for  other  lending  programs  already 
require  lenders  to  comply  with  most  of 
the  standards  set  forth  in  this  final  rule. 
Further,  activities  concerning  loans 
subject  to  the  VA  Loan  Guaranty 
Program  do  not  constitute  a  significant 
portion  of  activities  of  small  businesses. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  final  rule  is  exempt  -from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  §§  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.106. 
64.114.  64.118  and  64.119. 
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List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Housing,  Individuals 
with  disabiUties.  Loan  programs^ — 
housing  and  community  development. 
Reporting  and  recordkeeping 
requirements.  Veterans. 

Approved:  February  24, 1998. 
Togo  D.  West,  Jr.. 

Acting  Secretary. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
set  forth  below: 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36. 
§§  36.4300  through  36.4375  continues  to 
read  as  follows: 

Authority:  Sections  36.4300  through 
36.4375  issued  under  38  U.S.C.  §§  101,  501, 
3701-3704,  3710.  3712-3714.  3720.  3729, 
3732.  unless  otherwise  noted. 

2.  Section  36.4303  is  revised  to  read 
follows: 

§  36.4303    Reporting  requirements. 

(a)  With  respect  to  loans 
automatically  guaranteed  under  38 
U.S.C.  3703(a)(1),  evidence  of  the 
guaranty  will  be  issuable  to  a  lender  of 
a  class  described  under  38  U.S.C. 
3702(d)  if  the  loan  is  reported  to  the 
Secretary  within  60  days  following  full 
disbursement  and  upon  the  certification 
of  the  lender  that: 

(1)  No  default  exists  thereunder  that 
has  continued  for  more  than  30  days: 

(2)  Except  for  acquisition  and 
improvement  loans  as  defined  in 

§  36.4301,  any  construction,  repairs, 
alterations,  or  improvements  effected 
subsequent  to  the  appraisal  of 
reasonable  value,  and  paid  for  out  of  the 
proceeds  of  the  loan,  which  have  not 
been  inspected  and  approved  upon 
completion  by  a  compliance  inspector 
designated  by  the  Secretary,  have  been 
completed  properly  in  full  accordance 
with  the  plans  and  specifications  upon 
which  the  original  appraisal  was  based; 
and  any  deviations  or  changes  of 
identity  in  said  property  have  been 
approved  as  required  in  §  36.4304 
concerning  guaranty  or  insurance  of 
loans  to  veterans; 

(3)  The  loan  conforms  otherwise  with 
the  applicable  provisions  of  38  U.S.C. 
Chapter  37  and  of  the  regulations 
concerning  guaranty  or  insurance  of 
loans  to  veterans. 

(Authority:  38  U.S.C.  3703(c)(1)) 

(b)  Loans  made  pursuant  to  38  U.S.C. 
3703(a),  although  not  entitled  to 
automatic  insurance  thereunder,  may, 
when  made  by  a  lender  of  a  class 
described  in  38  U.S.C.  3702(d)(1),  be 
reported  for  issuance  of  an  insurance 
credit. 


(Authority:  38  U.S.C.  3702(d).  3703(a)(2)) 

(c)  Each  loan  proposed  to  be  made  to 
an  eligible  veteran  by  a  lender  not 
within  a  class  described  in  38  U.S.C. 
3702(d)  shall  be  submitted  to  the 
Secretary  for  approval  prior  to  closing. 
Lenders  described  in  38  U.S.C.  3702(d) 
shall  have  the  optional  right  to  submit 
any  loan  for  such  prior  approval.  The 
Secretary,  upon  determining  any  loan  so 
submitted  to  be  eligible  for  a  guaranty, 
or  for  insurance,  will  issue  a  certificate 
of  commitment  with  respect  thereto. 

(d)  A  certificate  of  commitment  shall 
entitle  the  holder  to  the  issuance  of  the 
evidence  of  guaranty  or  insurance  upon 
the  ultimate  actual  payment  of  the  full 
proceeds  of  the  loan  for  the  purposes 
described  in  the  original  report  and 
upon  the  submission  within  60  days 
thereafter  of  a  supplemental  report 
showing  that  fact  and: 

(1)  The  identity  of  any  property 
purchased  therewith, 

(2)  That  all  property  purchased  or 
acquired  with  the  proceeds  of  the  loan 
has  been  encumbered  as  required  by  the 
regulations  concerning  guaranty  or 
insurance  of  loans  to  veterans, 

(3)  Except  for  acquisition  and 
improvement  loans  as  defined  in 

§  36.4301(c),  any  construction,  repairs, 
alterations,  or  improvements  paid  for 
out  of  the  proceeds  of  the  loan,  which 
have  not  been  inspected  and  approved 
subsequent  to  completion  by  a 
compliance  inspector  designated  by  the 
Secretary,  have  been  completed 
properly  in  full  accordance  with  the 
plans  and  specifications  upon  which  the 
original  appraisal  was  based;  and  that 
any  deviations  or  changes  of  identity  in 
said  property  have  been  approved  as 
reguired  by  §  36.4304.  and 

(4)  That  the  loan  conforms  otherwise 
with  the  applicable  proaysions  of  38 
U.S.C.  Chapter  37  and  the  regulations 
concerning  guaranty  or  insurance  of 
loans  to  veterans. 

(Authority:  38  U.S.C.  3703(c)(1)) 

(e)  Upon  the  failure  of  the  lender  to 
report  in  accordance  with  the  provisions 
of  paragraph  (d)  of  this  section,  the 
certificate  of  commitment  shall  have  no 
further  effect,  or  the  amount  of  guaranty 
or  insurance  shall  be  reduced  pro  rata, 
as  may  be  appropriate  under  the  facts  of 
the  case:  Provided,  nevertheless,  that  if 
the  loan  otherwise  meets  the 
requirements  of  this  section,  said 
certificate  of  commitment  may  be  given 
effect  by  the  Secretary,  notwithstanding 
the  report  is  received  after  the  date 
otherwise  required. 

(f)  For  loans  not  reported  within  60 
days,  evidence  of  guaranty  will  be 
issued  only  if  the  loan  report  is 
accompanied  by  a  statement  signed  by 


a  corporate  officer  of  the  lending 
institution  which  explains  why  the  loan 
was  reported  late.  The  statement  must 
identify  the  case  or  cases  in  issue  arid 
must  set  forth  the  specific  reason  or 
reasons  why  the  loan  was  not  submitted 
on  time.  Upon  receipt  of  such  a 
statement  evidence  of  guaranty  will  be 
issued.  A  pattern  of  late  reporting  and 
the  reasons  therefore  will  be  considered 
by  VA  in  taking  action  under  §  36.4349. 

(g)  Evidence  of  a  guaranty  will  be 
issued  by  the  Secretary  by  appropriate 
endorsement  on  the  note  or  other 
instrument  evidencing  the  obligation,  or 
by  a  separate  certificate  at  the  option  of 
the  lender.  Notice  of  credit  to  an 
insurance  account  will  be  given  to  the 
lender.  Unused  certificates  of  eligibility 
issued  prior  to  March  1, 1946,  are  void. 
No  certificate  of  commitment  shall  be 
issued  and  no  loan  shall  be  guaranteed 
or  insured  unless  the  lender,  the 
veteran,  and  the  loan  are  shown  to  be 
eligible.  Evidwice  of  guaranty  or 
insurance  will  not  be  issued  on  any  loan 
for  the  purchase  or  construction  of 
residential  property  unless  the  veteran, 
or  the  veteran's  spouse  in  the  case  of  a 
veteran  who  cannot  occupy  the  property 
because  of  active  duty  status  wiUi  the 
Armed  Forces,  certifies  in  such  form  as 
the  Secretary  shall  prescribe  that  the 
veteran,  or  spouse  of  the  active  duty 
veteran,  intends  to  occupy  the  property 
as  his  or  her  home.  Guaranty  or 
insurance  evidence  will  not  be  issued 
on  any  loan  for  the  alteration, 
improvement,  or  repair  of  any 
residential  property  or  on  a  refinancing 
loan  unless  the  veteran,  or  spouse  of  an 
active  duty  servicemember,  certifies  that 
he  or  she  presently  occupies  the 
property  as  his  or  her  home.  An 
exception  to  this  is  if  the  home 
improvement  or  refinancing  loan  is  for 
extensive  changes  to  the  property  that 
will  prevent  the  veteran  or  the  spouse 
of  the  active  duty  veteran  from- 
occupying  the  property  while  the  work 
is  being  completed.  In  such  a  case  the 
veteran  or  spouse  of  the  active  duty 
veteran  must  certify  that  he  or  she 
intends  to  occupy  or  reoccupy  the 
property  as  his  or  her  home  upon 
completion  of  the  substantial 
improvements  or  repairs.  All  of  the 
mentioned  certifications  must  take  place 
at  the  time  of  loan  application  and 
closing  except  in  the  case  of  loans 
automatically  guaranteed,  in  which  case 
veterans  or,  in  the  case  of  an  active  duty 
veteran,  the  veterans'  spouse  shall  make 
the  required  certification  only  at  the 
time  the  loan  is  closed. 

(Authority:  38  U.S.C.  3704(c)) 

(h)  Subject  to  compliance  with  the 
regulations  concerning  guaranty  or 
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insurance  of  loans  to  veterans,  the 
certificate  of  guaranty  or  the  evidence  of 
insurance  credit  wrill  be  issuable  within 
the  available  entitlement  of  the  veteran 
on  the  basis  of  the  loan  stated  in  the 
final  loan  report  or  certification  of  loan 
disbursement,  except  for  refinancing 
loans  for  interest  rate  reductions.  The 
available  entitlement  of  a  veteran  will 
be  determined  by  the  Secretary  as  of  the 
date  of  receipt  of  an  application  for 
guaranty  or  insurance  of  a  loan  or  of  a 
loan  report.  Such  date  of  receipt  shall  be 
the  date  the  application  or  loan  report 
is  date-stamped  into  VA.  Eligibility 
derived  from  the  most  recent  period  of 
service: 

(1)  Shall  cancel  any  imused 
entitlement  derived  from  any  earlier 
period  of  service,  and 

(2)  Shall  be  reduced  by  the  amount  by 
which  entitlement  from  service  during 
any  earlier  period  has  been  used  to 
obtain  a  direct,  guaranteed,  or  insured 
loan. 

(ij  On  property  which  the  veteran 
owns  at  the  time  of  application,  or 
^ii)  As  to  which  the  Secretary  has 
incurred  actual  liabihty  or  loss,  unless 
in  the  event  of  loss  or  die  incurrence 
and  payment  of  such  liabihty  by  the 
Secretary,  the  resulting  indebtedness  of 
the  veteran  to  the  United  States  has 
been  paid  in  full.  Provided.  That  if  the 
Secretary  issues  or  has  issued  a 
certificate  of  commitment  covering  the 
loan  described  in  the  application  for 
guaranty  or  insurance  or  in  the  loan 
report,  the  amount  and  percentage  of 
guaranty  or  the  amount  of  the  insurance 
credit  contemplated  by  the  certificate  of 
commitment  shall  not  be  subject  to 
reduction  if  the  loan  has  been  or  is 
clesed  on  a  date  that  is  not  later  than  the 
expiration  date  of  the  certificate  of 
commitment,  notwithstanding  that  the 
Secretary  in  the  meantime  and  prior  to 
the  issuance  of  the  evidence  of  guaranty 
or  insurance  shall  have  incurred  actual 
liability  or  loss  on  a  direct,  guaranteed, 
or  insured  loan  previously  obtained  by 
the  borrower.  For  the  purposes  of  this 
paragraph,  the  Secretary  will  be  deemed 
to  have  incurred  actual  loss  on  a 
guaranteed  or  insured  loan  if  the 
Secretary  has  paid  a  guaranty  or 
insurance  claim  thereon  and  the 
veteran's  resultant  indebtedness  to  the 
Government  has  not  been  paid  in  full, 
and  to  have  incurred  actual  liability  on 
a  guaranteed  or  insured  loan  if  the 
Secretary  is  in  receipt  of  a  claim  on  the 
guaranty  or  insurance  or  is  in  receipt  of 
a  notice  of  default.  In  the  case  of  a  direct 
loan,  the  Secretary  will  be  deemed  to 
have  incurred  an  actual  loss  if  the  loan 
is  in  default.  A  loan,  the  proceeds  of 
which  are  to  be  disbursed  progressively 
or  at  intervals,  will  be  deemed  to  have 


been  closed  for  the  purposes  of  this 
paragraph  if  the  loan  has  been 
completed  in  all  respects  excepting  the 
actual  "payout"  of  the  entire  loan 
proceeds. 

(Authority:  38  U.S.C.  3702(a).  3710(c)) 

(i)  Any  amounts  that  are  disbursed  for 
an  ineligible  purpose  shall  be  excluded 
in  computing  the  amount  of  guaranty  or 
insurance  credit. 

(j)  Notwithstanding  the  lender  has 
erroneously,  but  without  intent  to 
misrepresent,  made  certification  with 
respect  to  paragraph  (a)(1)  of  this 
section,  the  guaranty  or  insurance  will 
become  effective  upon  the  curing  of 
such  defauh  and  its  continuing  current 
for  a  period  of  not  less  than  60  days 
thereafter.  For  the  purpose  of  this 
paragraph  a  loan  will  be  deemed  current 
so  long  as  the  instalhnent  is  received 
within  30  days  after  its  due  date. 

(k)  No  guaranty  or  insurance 
commitment  or  evidence  of  guaranty  or 
insurance  will  be  issuable  in  respect  to 
any  loan  to  finance  a  contract  that: 

(1)  Is  for  the  purchase,  construction, 
repair,  alteration,  or  improvement  of  a 
dwelling  or  farm  residence; 

(2)  Is  dated  on  or  after  June  4, 1%9; 

(3)  Provides  for  a  purchase  price  or 
cost  to  the  veteran  in  excess  of  the 
reasonable  value  established  by  the 
Secretary;  and 

(4)  Was  signed  by  the  veteran  prior  to 
the  veteran's  receipt  of  notice  of  such 
reasonable  value;  unless  such  contract 
includes,  or  is  amended  to  include,  a 
provision  substantially  as  follows: 

It  is  expressly  agreed  that,  notwithstanding 
any  other  provisions  of  this  contract,  the 
purchaser  shall  not  incur  any  penalty  by 
forfeiture  of  earnest  money  or  otherwise  or  be 
obligated  to  complete  the  purchase  of  the 
property  described  herein,  if  the  contract 
purchase  price  or  cost  exceeds  the  reasonable 
value  of  the  property  established  by  the 
Department  of  Veterans  Affairs.  The 
purchaser  shall,  however,  have  the  privilege 
and  option  of  proceeding  with  the 
consummation  of  this  contract  without 
regard  to  the  amount  of  the  reasonable  value 
established  by  the  Department  of  Veterans 
Affairs. 

(Authority:  38  U.S.C.  501,  3703(c)(1)) 

(1)  With  respect  to  any  loan  for  which 
a  commitment  was  made  on  or  after 
March  1, 1988.  the  Secretary  must  he 
notified  whenever  the  holder  receives 
knowledge  of  disposition  of  the 
residential  property  securing  a  VA- 
guaranteed  loan. 

(1)  If  the  seller  applies  for  prior 
approval  of  the  assumption  of  the  loan, 
then: 

(i)  A  holder  (or  its  authorized 
servicing  agent)  who  is  an  automatic 
lender  must  examine  the 
creditworthiness  of  the  purchaser  and 


determine  compliance  with  the 
provisions  of  38  U.S.C.  3714.  The 
creditworthiness  review  must  be 
performed  by  the  party  that  has 
automatic  authority.  If  both  the  holder 
and  its  servicing  agent  are  automatic 
lenders,  then  they  must  decide  between 
themselves  which  one  will  make  the 
determination  of  creditworthiness, 
whether  the  loan  is  current  and  whether 
there  is  a  contractual  obligation  to 
assume  the  loan,  as  required  by  38 
U.S.C.  3714.  If  the  actual  loan  holder 
does  not  have  automatic  authority  and 
its  servicing  agent  is  an  automatic 
lender,  then  the  servicing  agent  must 
make  the  determinations  required  by  38 
U.S.C.  3714  on  behalf  of  the  holder.  The 
actual  holder  will  remain  ultimately 
responsible  for  any  failure  of  its 
servicing  agent  to  comply  with  the 
apolicable  law  and  VA  regulations. 

I  A)  If  the  assumption  is  approved  and 
the  transfer  of  the  security  is  completed, 
then  the  notice  required  by  this 
paragraph  shall  consist  of  the  credit 
package  (unless  previously  provided  in 
accordance  with  paragraph  fk)(l)(i)(B)  of 
this  section)  and  a  copy  of  the  executed 
deed  and/or  assumption  agreement  as 
required  by  VA  office  of  jurisdiction. 
The  notice  shall  be  submitted  to  the 
Department  with  VA  receipt  for  the 
funding  fee  provided  for  in 
§36.4312(e)(3)  of  this  part. 

(B)  If  the  application  for  assumption 
is  disapproved,  the  holder  shall  notify 
the  seller  and  the  purchaser  that  the 
decision  may  be  appealed  to  the  VA 
office  of  jurisdiction  within  30  days. 
The  holder  shall  make  available  to  that 
VA  office  all  items  used  by  the  holder 
in  making  the  holder's  decision  in  case 
the  decision  is  appealed  to  VA.  If  the 
application  remains  disapproved  after 
60  days  (to  allow  time  for  appeal  to  and 
review  by  VA).  then  the  holder  must 
refund  $50  of  any  fee  previously 
collected  under  the  provisions  of 
§36.4312(d)(8)ofthispart.  Ifthe 
application  is  subsequently  approved 
and  the  sale  is  completed,  then  the 
holder  (or  its  authorized  servicing  agent) 
shall  provide  the  notice  described  in 
paracraph  (k)(l)(i)(A)  of  this  section. 

(C)  In  performing  the  requirements  of 
paragraphs  (kKl)(i)(A)  or  (k)(l){i){B)  of 
this  section,  the  holder  must  complete 
its  examination  of  the  creditworthiness 
of  the  prospective  purchaser  and  advise 
the  seller  no  later  than  45  days  after  the 
date  of  receipt  by  the  holder  of  a 
complete  application  package  for  the 
approval  of  the  assumption.  The  45-day 
period  may  be  extended  by  an  interval 
not  to  exceed  the  time  caused  by  delays 
in  processing  of  the  application  that  are 
documented  as  beyond  the  control  of 
the  holder,  such  as  employers  or 
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depositories  not  responding  to  requests 
for  verifications,  which  were  timely 
forwarded,  or  follow-ups  on  those 
requests. 

(ii)  If  neither  the  holder  nor  its 
authorized  servicing  agent  is  an 
automatic  lender,  the  notice  to  VA  shall 
include: 

(A)  Advice  regarding  whether  the  loan 
is  current  or  in  default; 

(B)  A  copy  of  the  purchase  contract; 
and 

(C)  A  complete  credit  package 
developed  by  the  holder  which  the 
Secretary  may  use  for  determining  the 
creditworthiness  of  the  purchaser. 

(D)  The  notice  and  documents 
required  by  this  section  must  be 
submitted  to  the  VA  office  of 
jurisdiction  no  later  than  35  days  after 
the  date  of  receipt  by  the  holder  of  a 
complete  application  package  for  the 
approval  of  the  assumption,  subject  to 
the  same  extensions  as  provided  in 
paragraph  (k)(l)(i)  of  this  section.  If  the 
assumption  is  not  automatically 
approved  by  the  holder  or  its  authorized 
agent,  pursuant  to  the  automatic 
authority  provisions,  $50  of  any  fee 
collected  in  accordance  with 

§  36.4312(d)(8)  of  this  part  must  be 
refunded.  If  the  Department  of  Veterans 
Afliairs  does  not  approve  the 
assumption,  the  holder  will  be  notified 
and  an  additional  $50  of  any  fee 
collected  under  §  36.4312(d)(8)  of  this 
section  must  be  refunded  following  the 
expiration  of  the  30-day  appeal  period 
set  out  in  paragraph  (k)(l)(i)(B)  of  this 
section.  If  such  an  appeal  is  made  to  the 
Department  of  Veterans  Affairs,  then  the 
review  will  be  conducted  at  the 
E)epartment  of  Veterans  Affairs  office  of 
jurisdiction  by  an  individual  who  was 
not  involved  in  the  original  disapproval 
decision.  If  the  application  for 
assumption  is  approved  and  the  transfer 
of  security  is  completed,  then  the  holder 
(or  its  authorized  servicing  agent)  shall 
provide  the  notice  required  in  paragraph 
(k)(l)(i)(A)  of  this  section. 

(2)  If  the  seller  fails  to  notify  the 
holder  before  disposing  of  property 
securing  the  loan,  the  holder  shall  notify 
the  Secretary  within  60  days  after 
learning  of  the  transfer.  Such  notice 
shall  advise  whether  or  not  the  holder 
intends  to  exercise  its  option  to 
immediately  accelerate  the  loan  and 
whether  or  not  an  opportunity  will  be 
extended  to  the  transferor  and  transferee 
to  apply  for  retroactive  approval  of  the 
assumption  under  the  terms  of  this 
paragraph. 

(Authority:  38  U.S.C.  3714) 
(The  Infonnation  collection  requirements  in 
this  section  have  been  approved  by  the  C^ice 
of  Management  and  Budget  under  control 
number  2900-0516) 


3.  Section  36.4330  is  revised  to  read 
as  follows:  i 

§  36.4330    Maintenance  of  records. 

(a)  The  holder  shall  maintain  a  record 
of  the  amounts  of  payments  received  on 
the  obligation  and  disbursements 
chargeable  thereto  and  the  dates  thereof. 
This  record  shall  be  maintained  until 
the  Secretary  ceases  to  be  liable  as 
guarantor  or  insurer  of  the  loan.  For  the 
purpose  of  any  accounting  with  the 
Secretary  or  computation  of  a  claim,  any 
holder  who  fails  to  maintain  such 
record  shall  be  presumed  to  have 
received  on  the  dates  due  all  simis 
which  by  the  terms  of  the  contract  are 
payable  prior  to  date  of  claim  for 
default,  and  the  burden  of  going  forward 
with  evidence  and  of  ultimate  proof  of 
the  contrary  shall  be  on  such  holder. 

(b)  The  lender  shall  retain  copies  of 
all  loan  origination  records  on  a  VA- 
guaranteed  loan  for  at  least  two  years 
from  the  date  of  loan  closing.  Loan 
origination  records  include  the  loan 
application,  including  any  preliminary 
application,  verifications  of 
employment  and  deposit,  all  credit 
reports,  including  preliminary  credit 
reports,  copies  of  each  sales  contract 
and  addendums,  letters  of  explanation 
for  adverse  credit  items,  discrepancies 
and  the  like,  direct  references  from 
creditors,  correspondence  with 
employers,  appraisal  and  compUance 
inspection  reports,  reports  on  termite 
and  other  Inspections  of  the  property, 
builder  change  orders,  and  all  closing 
papers  and  documents. 

(Authority:  38  U.S.C.  501.  3703(c)(1)) 

(c)  The  Secretary  has  the  right  to 
inspect,  examine,  or  audit,  at  a 
reasonable  time  and  place,  the  records 
or  accoimts  of  a  lender  or  holder 
pertaining  to  loans  guaranteed  or 
insured  by  the  Secretary. 

(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
of  Management  and  Budget  under  control 
number  2900-0515) 

§36.4335    [Amended] 

4.  In  §  36.4335.  paragraphs  (a)  and  (b) 
are  removed;  and  paragraphs  (c),  (d).  (e), 
(f).  (g).  and  (h)  are  redesignated  as 
paragraphs  (a),  (b),  (c),  (d).  (e),  and  (f). 
respectively.  In  addition,  the  authority 
citation  after  the  newly  redesignated 
paragraph  (e)  is  removed. 

5.  m  36.4348.  paragraphs  (d),  (e).  and 
(f)  are  redesignated  as  paragraphs  (e),  (f), 
and  (g).  respectively;  paragraphs  (b),  (c). 
and  newly  redesignated  (e)  are  revised 
and  a  new  paragraph  (d)  is  added  to 
read  as  follows: 

§  36.4348    Authority  to  close  loans  on  the 
automatic  basis. 


UMI 


(b)  Non-supervised  lenders  of  the 
class  described  in  38  U.S.C.  3702(d)(3) 
must  apply  to  the  Secretary  for  authority 
to  process  loans  on  the  automatic  basis. 
Each  of  the  minimum  requirements 
listed  below  must  be  met  by  applicant 
lenders. 

(1)  Experience.  The  firm  must  meet 
one  of  the  following  experience 
requirements: 

(i)  The  firm  must  have  been  actively 
engaged  in  originating  VA  loans  for  at 
least  two  years,  have  a  VA  Lender  ID 
number  and  have  originated  and  closed 
a  minimum  often  VA  loans  within  the 
past  two  years,  excluding  interest  rate 
reduction  refinance  loans  (IRRRLs).  that 
have  been  properly  documented  and 
submitted  in  compliance  with  VA 
requirements  and  procedures;  or 
(ii)  The  firm  must  have  a  VA  ID 
number  and.  if  active  for  less  than  two 
years,  have  originated  and  closed  at 
least  25  VA  loens,  excluding  IRRRLs, 
that  have  been  properly  documented 
and  submitted  in  compliance  with  VA 
requirements  and  procediues;  or 

(iii)  Each  principal  officer  of  the  firm, 
who  is  actively  involved  in  managing 
origination  functions,  must  have  a 
minimum  of  two  recent  years' 
management  experience  in  the 
origination  of  VA  loans.  This  experience 
may  be  with  the  current  or  prior 
employer.  For  the  purposes  of  this 
requirement,  principal  officer  is  defined 
as  president  or  vice  president;  or 

(iv)  If  the  finn  has  been  operating  as 
an  agent  for  a  non-supervised  automatic 
lender  (sponsoring  lender),  the  firm 
must  submit  doaunentation  confirming 
that  it  has  a  VA  Lender  ID  number  and 
has  originated  a  minimum  of  ten  VA 
loans,  excluding  IRRRLs,  over  the  past 
two  years.  If  active  for  less  than  two 
years,  the  agent  must  have  originated  at 
least  25  VA  loans.  The  required 
documentation  is  a  copy  of  the  VA  letter 
approving  the  firm  as  an  agent  for  the 
sponsoring  lender;  a  copy  of  the 
corporate  resolution,  describing  the 
functions  the  agent  was  to  perform, 
submitted  to  VA  by  the  sponsoring 
lender;  and  a  letter  from  a  senior  officer 
of  the  sponsoring  lender  indicating  the 
nvunber  of  VA  loans  submitted  by  the 
agent  each  year  and  that  the  loans  have 
been  properly  documented  and 
submitted  in  compliance  with  VA 
requirements  and  procedures. 

(2)  Undervniter.  A  senior  officer  of  the 
firm  must  nominate  a  full-time  qualified 
eraployee(s)  to  act  in  the  firm's  behalf  as 
underwriter($)  to  personally  review  and 
make  underwriting  decisions  on  VA 
loans  to  be  closed  on  the  automatic 
basis. 

(i)  Nominees  for  underwriter  must 
have  a  minimum  of  three  years 
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experience  in  processing,  pre- 
underwriting  or  underwriting  mortgage 
loans.  At  least  one  recent  year  of  this 
experience  must  have  included  making 
underwriting  decisions  on  VA  loans. 
(Recent  is  defined  as  within  the  past 
three  years.)  A  VA  nomination  and 
current  resimie,  outlining  the 
underwriter's  specific  experience  with 
VA  loans,  must  be  submitted  for  each 
imderwriter  nominee. 

(ii)  Alternatively,  if  an  underwriter 
does  not  have  the  experience  outUned 
above,  the  underwriter  must  submit 
documentation  verifying  that  he  or  she 
is  a  current  Accredited  Residential 
Underwriter  (ARU)  as  designated  by  the 
Mortgage  Bankers  Association  (MBA). 

(iii)  If  an  underwriter  is  not  located  in 
the  lender's  corporate  office,  then  a 
senior  ofiicer  must  certify  that  the 
underwriter  reports  to  and  is  supervised 
by  an  individual  who  is  not  a  branch 
manager  or  other  person  with 
production  responsibilities. 

(iv)  All  VA-approved  underwriters 
must  attend  a  1-day  (eight-hour)  training 
course  on  underwriter  responsibilities, 
VA  underwriting  requirements,  and  VA 
administrative  requirements,  including 
the  usage  of  VA  forms,  within  90  days 
of  approval  (if  VA  is  unable  to  make 
such  training  available  within  90  days,, 
the  underwriter  must  attend  the  first 
available  training).  Immediately  upon 
approval  of  a  VA  underwriter,  the  office 
of  jurisdiction  will  contact  the 
underwriter  to  schedule  this  training  at 
a  VA  regional  office  (VARO)  of  the 
underwriter's  choice.  This  training  is 
required  for  all  newly  approved  VA 
imderwriters,  including  those  who 
qualified  for  approval  based  on  an  ARU 
designation,  as  well  as  VA-approved 
underwriters  who  have  not 
imderwritten  VA-guaranteed  loans  in 
the  past  24  months.  Fiulhermore,  and  at 
the  discretion  of  any  VARO  in  whose 
jurisdiction  the  lender  is  originating  VA 
loans,  VA-approved  underwrriters  who 
consistently  approve  loans  that  do  not 
meet  VA  credit  standards  may  be 
reouired  to  retake  this  training. 

(3)  Underwriter  Certification.  The 
lender  must  certify  that  all  imderwriting 
decisions  as  to  whether  to  accept  or 
reject  a  VA  loan  will  be  made  by  a  VA- 
approved  underwriter.  In  addition  each 
VA-approved  underwriter  will  be 
required  to  certify  on  each  VA  loan  that 
he  or  she  approves  that  the  loan  has 
been  personally  reviewed  and  approved 
by  the  underwriter. 

(4)  Financial  Requirements.  Each 
application  must  include  the  most 
recent  annual  financial  statement 
audited  and  certified  by  a  certified 
public  accountant  (CPA).  If  the  date  of 
the  annual  financial  statement  precedes 


that  of  the  application  by  more  than  six 
months,  the  lender  must  also  attach  a 
copy  of  its  latest  internal  financial 
statement.  Lenders  are  required  to  meet 
either  the  working  capital  or  the 
minimum  net  worth  financial 
requirement  as  defined  below. 

(i)  Working  Capital.  A  minimum  of 
$50,000  in  working  capital  must  be 
demonstrated. 

(A)  Working  capital  is  a  measure  of  a 
firm's  liquidity,  or  the  ability  to  pay  its 
short-term  debts.  Working  capital  is 
defined  as  the  excess  of  current  assets 
over  current  liabilities.  Current  assets 
are  defined  as  cash  or  other  Uquid  assets 
convertible  into  cash  within  a  1-year 
period.  Current  HabiUties  are  defined  as 
debts  that  must  be  paid  within  the  same 
1-year  time  frame. 

(B)  The  VA  determination  of  whether 
a  lender  has  the  required  minimum 
working  capital  is  based  on  the  balance 
sheet  of  the  lender's  annual  audited 
financial  statement.  Therefore,  either 
the  balance  sheet  must  be  classified  to 
distinguish  between  current  and  fixed 
assets  and  between  current  and  long- 
term  liabilities  or  the  information  must 
be  provided  in  a  footnote  to  the 
statement. 

(ii)  Net  Worth.  Lenders  must  show 
evidence  of  a  minimum  of  $250,000  in 
adjusted  net  worth.  Net  worth  is  a 
measure  of  a  firm's  solvency,  or  its 
ability  to  exist  in  the  long  run, 
quantified  by  the  payment  of  long-term 
debts.  Net  worth  as  defined  by  generally 
accepted  accounting  principles  (GAAP) 
is  total  assets  minus  total  liabiUties. 
Adjusted  net  worth  for  VA  purposes  is 
the  same  as  the  adjusted  net  worth 
required  by  the  Department  of  Housing 
and  Urban  Development  (HUD),  net 
worth  less  certain  unacceptable  assets 
including: 

(A)  Any  assets  of  the  lender  pledged 
to  secure  obligations  of  another  person 
or  entity. 

(B)  Any  asset  due  from  either  officers 
or  stockholders  of  the  lender  or  related 
entities,  in  which  the  lender's  officers  or 
stockholders  have  a  personal  interest, 
unrelated  to  their  position  as  an  officer 
or  stockholder. 

(C)  Any  investment  in  related  entities 
in  which  the  lender's  officers  or 
stockholders  have  a  personal  interest 
imrelated  to  their  position  as  an  officer 
or  stockholder. 

(D)  That  portion  of  an  investment  in 
joint  ventures,  subsidiaries,  affiliates 
and/or  other  related  entities  which  is 
carried  at  a  value  greater  than  equity,  as 
adjusted.  "Equity  as  adjusted"  means 
the  book  value  of  the  related  entity 
reduced  by  the  amount  of  unacceptable 
assets  carried  by  the  related  entity. 


(E)  All  intangibles,  such  as  goodwill, 
covenants  not  to  compete,  fi^nchisee 
fees,  organization  costs,  etc.,  except 
unamortized  servicing  costs  carried  at  a 
value  established  by  an  arm's-length 
transaction  and  presented  in  accordance 
with  generally  accepted  accounting 
principles. 

(F)  That  portion  of  an  asset  not  readily 
marketable  and  for  which  appraised 
values  are  very  subjective,  carried  at  a 
value  in  excess  of  a  substantially 
discounted  appraised  value.  Assets  such 
as  antiques,  art  work  and  gemstones  are 
subject  to  this  provision  and  should  be 
carried  at  the  lower  of  cost  or  market. 

(G)  Any  asset  that  is  principally  used 
for  the  personal  enjoyment  of  an  officer 
or  stockholder  and  not  for  normal 
business  purposes.  Adjusted  net  worth 
must  be  calculated  by  a  CPA  using  an 
audited  and  certified  balance  sheet  from 
the  lender's  latest  financial  statements. 
"Personal  interest"  as  used  in  this 
section  indicates  a  relationship  between 
the  lender  and  a  person  or  entity  in 
which  that  specified  person  (e.g., 
spouse,  parent,  grandparent,  child, 
brother,  sister,  aunt,  uncle  or  in-law)  has 
a  financial  interest  in  or  is  employed  in 
a  management  position  by  the  lender. 

(5)  Lines  of  credit.  The  lender 
applicant  must  have  one  or  more  lines 
of  credit  aggregating  at  least  $1  million. 
The  identity  of  the  source(s]  of 
warehouse  lines  of  credit  must  be 
submitted  to  VA  and  the  applicant  must 
agree  that  VA  may  contact  the  named 
source(s)  for  the  purpose  of  verifying  the 
information.  A  line  of  credit  must  be 
unrestricted,  that  is,  funds  are  available 
upon  demand  to  close  loans  and  are  not 
dependent  on  prior  investor  approval.  A 
letter  from  the  company(ies)  verifying 
the  unrestricted  line(s)  of  credit  must  be 
submitted  with  the  application  for 
automatic  authority. 

(6)  Permanent  investors.  If  the  lender 
customarily  sells  loans  it  originates,  it 
must  have  a  minimum  of  two 
permanent  investors.  The  names, 
addresses  and  telephone  numbers  of  the 
permanent  investors  must  be  submitted 
with  the  application. 

(7)  Liaison.  The  lender  applicant  must 
designate  an  employee  and  an  alternate 
to  be  the  primary  liaison  with  VA.  The 
liaison  officers  should  be  thoroughly 
familiar  with  the  lender's  entire 
operation  and  be  able  to  respond  to  any 
query  from  VA  concerning  a  particular 
VA  loan  or  the  firm's  automatic 
authority. 

(8)  Other  considerations.  All 
applications  will  also  be  reviewed  in 
light  of  the  following  considerations: 

(i)  There  must  be  no  factors  that 
indicate  that  the  firm  would  not 
exercise  the  care  and  diligence  required 
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of  a  lender  originating  and  closing  VA 
loans  on  the  automatic  basis;  and- 

(ii)  In  the  event  the  firm,  any  member 
of  the  board  of  directors,  or  any 
principal  officer  has  ever  been  debarred 
or  suspended  by  any  Federal  agency  or 
department,  or  any  of  its  directors  or 
officers  has  been  a  director  or  officer  of 
any  other  lender  or  corporation  that  was 
so  debarred  or  suspended,  or  if  the 
lender  applicant  ever  had  a  servicing 
contract  with  an  investor  terminated  for 
cause,  a  statement  of  the  facts  must  be 
submitted  with  the  application  for 
automatic  authority. 

(9)  Quality  Control  System.  In  order  to 
be  approved  as  a  non-supervised  lender 
for  automatic-processing  authority,  the 
lender  must  implement  a  written  quality 
control  system  which  ensures 
compliance  with  VA  requirements.  The 
lender  must  agree  to  furnish  findings 
under  its  systems  to  VA  on  demand. 
The  elements  of  the  quality  control 
system  must  include  the  following: 

(i)  Underwriting  policies.  Each  office 
of  the  lender  shall  maintain  copies  of 
VA  credit  standards  and  all  available 
VA  underwriting  guidelines. 

(ii)  Corrective  measures.  The  system 
should  ensure  that  effective  corrective 
measures  are  taken  promptly  when 
deficiencies  in  loan  origination's  are 
identified  by  either  the  lender  or  VA. 
Any  cases  involving  major 
discrepancies  which  are  discovered 
under  the  system  must  be  reported  to 
VA. 

(iii)  System  integrity.  The  quality 
control  system  should  be  independent 
of  the  mortgage  loan  production 
function. 

(iv)  Scope.  The  review  of 
underwriting  decisions  and 
certifications  must  include  compliance 
with  VA  underwriting  requirements, 
sufficiency  of  documentation  and 
soundness  of  underwriting  judgments. 

(v)  Appraisal  quality.  For  lenders 
approved  for  the  Lender  Appraisal 
Processing  Program  (LAPP),  the  quality 
control  system  must  specifically  contain 
provisions  concerning  the  adequacy  and 
quality  of  real  property  appraisals. 
While  the  lender's  quality  control 
personnel  need  not  be  appraisers,  they 
should  have  basic  familiarity  with 
appraisal  theory  and  techniques  so  that 
they  can  select  appropriate  cases  for 
review  if  discretionary  sampling  is  used, 
and  prescribe  appropriate  corrective 
action(s)  in  the  appraisal  review  process 
when  discrepancies  or  problems  are 
identified.  Copies  of  the  lender's  quality 
control  plan  or  self-policing  system 
evidencing  appraisal  related  matters 
must  be  provided  to  the  VA  office  of 
jurisdiction. 


(10)  Courtesy  closing.  The  lender- 
applicant  must  certify  to  VA  that  it  will 
not  close  loans  on  an  automatic  basis  as 
a  courtesy  or  accommodation  for  other 
mortgage  lenders,  whether  or  not  such 
lenders  are  themselves  approved  to 
close  on  an  automatic  basis  without  the 
express  approval  of  VA.  However,  a 
lender  with  automatic  authority  may 
close  loans  for  which  information  and 
supporting  credit  data  have  been 
developed  on  its  behalf  by  a  duly 
authorized  agent. 

(11)  Probation.  Lenders  meeting  these 
requirements  will  be  approved  to  close 
VA  loans  on  an  automatic  basis  for  a  1- 
year  period.  At  the  end  of  this  period, 
the  lender's  quality  of  underwriting,  the 
completeness  of  loan  submissions, 
compliance  with  VA  requirements  and 
procedures,  and  the  delinquency  and 
foreclosure  rates  will  be  reviewed. 

(12)  Extensions  of  Automatic 
Authority.  When  a  lender  wants  its 
automatic  authority  extended  to  another 
State,  the  request  must  be  submitted, 
with  the  fee  designated  in  paragraph 
(e)(5)  of  this  section,  to  the  VA  regional 
office  having  jurisdiction  in  the  State 
where  the  lender's  corporate  office  is 
located. 

(i)  When  a  lender  wants  its  automatic 
authority  to  include  loans  involving  a 
real  estate  brokerage  and/or  a  residential 
builder  or  developer  in  which  it  has  a 
financial  interest,  ovms,  is  owned  by,  or 
with  which  it  is  affiliated,  the  following 
documentation  must  be  submitted: 

(A)  A  corporate  resolution  from  the 
lender  and  each  affiliate  indicating  that 
they  are  separate  entities  operating 
independently  of  each  other.  The 
lender's  corporate  resolution  must 
indicate  that  it  will  not  give  more 
favorable  underwriting  consideration  to 
its  affiliate's  loans,  and  the  affiliate's 
corporate  resolution  must  indicate  that 
it  will  not  seek  to  influence  the  lender 
to  give  their  loans  more  favorable 
underwriting  consideration. 

(B)  Letters  from  permanent  investors 
indicating  the  percentage  of  all  VA 
loans  based  on  the  affiliate's  production 
originated  by  the  lender  over  a  1-year 
period  that  are  past  due  90  days  or 
more.  This  delinquency  ratio  must  be  no 
higher  than  the  national  average  for  the 
same  period  for  all  mortgage  loans. 

(ii)  When  a  lender  wants  its  automatic 
authority  extended  to  additional  States, 
the  lender  must  indicate  how  it  plans  to 
originate  VA  loans  in  those  States. 
Unless  a  lender  proposes  a 
telemarketing  plan,  VA  requires  that  a 
lender  have  a  presence  in  the  State,  that 
is,  a  branch  office,  an  agent  relationship, 
or  that  it  is  a  reasonable  distance  from 
one  of  its  offices  in  an  adjacent  State, 
i.e.,  50  miles.  If  the  request  is  based  on 


an  agency  relationship,  the 
documentation  outlined  in  paragraph 
(b)(13)  must  be  submitted  with  the 
request  for  extension. 

(13)  L^se  of  Agents.  A  lender  using  an 
agent  to  perform  a  portion  of  the  work- 
involved  in  originating  and  closing  a 
VA-guaranteed  loan  on  an  automatic 
basis  must  take  full  responsibility  by 
certification  for  all  acts,  errors  and 
omissions  of  the  agent  or  other  entity 
and  its  employees  for  the  work 
performed.  Any  such  acts,  errors  or 
omissions  will  be  treated  as  those  of  the 
lender  and  appropriate  sanctions  may 
be  imposed  against  the  lender  and  its 
agent.  Lenders  requesting  an  agent  must 
submit  the  following  documentation  to 
the  VA  regional  office  having 
jurisdiction  for  the  lender's  corporate 
office: 

(i)  A  corporaite  resolution  certifying 
that  the  lender  takes  full  responsibility 
for  all  acts,  errors  and  omissions  of  the 
agent  that  it  is  requesting.  The  corporate 
resolution  must  also  identify  the  agent's 
name  and  address,  and  the  geographic 
area  in  which  the  agent  will  be 
originating  and/or  closing  VA  loans; 
whether  the  agent  is  authorized  to  issue 
interest  rate  lock-in  agreements  on 
behalf  of  the  lender;  and  outline  the 
functions  the  agent  is  to  perform. 
Alternatively,  the  lender  may  submit  a 
blanket  corporate  resolution  which  sets 
forth  the  functions  of  any  and  all  agents 
and  identifies  individual  agents  by 
name,  address,  and  geographic  area  in 
separate  letters  which  refer  to  the 
blanket  resolution. 

(ii)  When  the  VA  regional  office 
having  jurisdiction  for  the  lender's 
corporate  office  acknowledges  receipt  of 
the  lender's  request  in  writing,  the  agent 
is  thereby  authorized  to  originate  VA 
loans  on  the  lender's  behalf. 

(Authority:  38  U.S.C.  501(a),  3702(d)) 

(c)  A  lender  approved  to  close  loans 
on  the  automatic  basis  who 
subsequently  fiails  to  meet  the 
requirements  of  this  section  must  report 
to  VA  the  circumstances  surrounding 
the  deficiency  and  the  remedial  action 
to  be  taken  to  cure  it.  Failure  to  advise 
VA  in  a  timely  manner  could  result  in 

a  lender's  loss  of  its  approval  to  close 
VA  loans  on  the  automatic  basis. 

(Authority:  38  U.S.C.  501(a),  3702(d)) 

(d)  Annual  recertification.  Non- 
supervised  lenders  of  the  class 
described  in  38  U.S.C.  3702(d)(3)  must 
be  recertified  annually  for  authority  to 
process  loans  on  the  automatic  basis. 
The  following  minimum  annual 
recertification  requirements  must  be  met 
by  each  lender  approved  for  automatic 
authority: 
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(1)  Financial  requirements.  A  lender 
must  submit,  within  120  days  following 
the  end  of  its  fiscal  year,  an  audited  and 
certified  Hnancial  statement  with  a 
classified  balance  sheet  or  a  separate 
footnote  for  adjusted  net  worth  to  VA 
Central  Office  (264)  for  review.  The 
same  minimum  financial  requirements 
described  in  §  36.4348(b)(5)  must  be 
maintained  and  verified  annually  in 
order  to  be  recertified  for  automatic 
authority. 

(2)  Processing  annual  lender  data. 
The  VA  regional  office  having 
jurisdiction  for  the  lender's  corporate 
office  will  mail  an  annual  notice  to  the 
lender  requesting  current  information 
on  the  lender's  personnel  and  operation. 
The  lender  is  required  to  complete  the 
form  and  return  it  with  the  appropriate 
annual  renewal  fees  to  the  VA  regional 
office. 

(Authority:  38  U.S.C.  501(a).  3702(d)) 

(e)  Lender  fees.  To  participate  as  a  VA 
automatic  lender,  non-supervised 
lenders  of  the  class  described  in  38 
U.S.C.  3702(d)(3)  shall  pay  fees  as 
follows: 

(1)  $500  for  new  applications; 

(2)  $200  for  reinstatement  of  lapsed  or 
terminated  automatic  authority; 

(3)  $100  for  each  underwriter 
approval; 

(4)  $100  for  each  agent  approval; 

(5)  A  minimum  fee  of  $100  for  any 
other  VA  administrative  action 
pertaining  to  a  lender's  status  as  an 
automatic  lender; 

(6)  $200  annually  for  certification  of 
home,  offices;  and 

(7)  $100  annually  for  each  agent 
renewal. 

*        •        *        *        * 

5.  In  §  36.4349.  paragraph  (a)(2)  is 
revised  and  a  parenthetical  is  added  at 
the  end  of  the  section  to  read  as  follows: 

§36.4348    WHhdmvai  of  authority  to  elOM 
loans  on  ttw  automatic  tMsis. 

(a)(1)*  •   * 

(2)  Automatic-processing  authority 
may  be  withdrawn  at  any  time  for 
failure  to  meet  basic  qualifying  and/or 
annual  recertification  criteria. 

(i)  Non-supervised  lenders.  (A) 
Automatic  authority  may  be  withdrawn 
for  lack  of  a  VA-approved  underwriter, 
failure  to  maintain  $50,000  in  woiidng 
capital  or  $250,000  in  adjusted  net 
worth,  or  failure  to  file  required 
financial  information. 

(B)  During  the  1-year  probationary 
period  for  newly  approved  lenders, 
automatic  authority  may  be  temporarily 
or  permanently  withdrawn  for  any  of 
the  reasons  sot  forth  in  this  section 
regardless  of  whether  deficiencies 
previously  have  been  brought  to  the 
attantioR  of  tha  probaticMiary  leader. 


(ii)  Supervised  lenders.  Automatic 
authority  will  be  withdrawn  for  loss  of 
status  as  an  entity  subject  to 
examination  and  supervision  by  a 
Federal  or  State  supervisory  agency  as 
required  by  38  U.S.C.  3702(d). 
(Authority:  38  U.S.C.  501(a).  3702(d)) 
*  •  •  »  • 

(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
of  Management  and  Budget  under  control 
numbers  2900-0574) 

(FR  Doc.  98-6411  Filed  3-11-98;  8:45  am] 
BILLING  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[WA  54-7127;  FRL-6975-8] 

Clean  Air  Act  Reclassification; 
Spokane,  Washington  Nonattainment 
Area,  Cart>on  Monoxide 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document.  EPA  is 
making  a  final  determination  that  the 
Spokane,  Washington  carbon  monoxide 
(CO)  nonattainment  area  has  not 
attained  the  CO  national  ambient  air 
quality  standard  (NAAQS)  under  the 
Clean  Air  Act  (the  Act).  This  finding  is 
based  on  EPA's  review  of  monitored  air 
quality  data  for  compliance  with  the  CO 
NAAQS.  As  a  result  of  this  finding,  the 
Spokane,  Washington  nonattainment 
area  is  reclassified  as  a  serious  CO 
nonattainment  area  by  operation  of  law. 
The  result  of  the  reclassification  is  to 
establish  a  period  of  18  months  from  the 
effective  date  of  this  action  for  the  State 
of  Washington  to  submit  a  new  State 
Implementation  Plan  (SIP) 
demonstrating  attainment  of  the  CO 
NAAQS  as  expeditiously  as  practical 
but  no  later  than  December  31,  2000,  the 
attainment  date  for  serious  areas  under 
the  Act. 

EFFECTIVE  DATE:  This  action  is  effective 
on  April  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  M.  Hedgebeth,  Environmental 
Protection  Agency,  Region  10,  1200 
Sixth  Avenue,  M/S  OAQ-107,  Seattle, 
Washington  98101,  telephone  (206) 
553-7369. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  CAA  Requirements  and  EPA  Actions 
Concerning  Designations  and 
Classifications 

The  Clean  Air  Act  Amendments  of 
1990  (CAAAJ  weie  enacted  on 


November  15. 1990.  Under  Section 
107(d)(1)(C)  of  the  CAAA.  each  CO  area 
designated  nonattainment  prior  to 
enactment  of  the  CAAA,  such  as  the 
Spokane,  Washington  area,  was 
designated  nonattainment  by  operation 
of  law  upon  enactment  of  the  CAAA. 
Under  Section  186(a)  of  the  Act,  each 
CO  area  designated  nonattainment 
under  Section  107(d)  was  also  classified 
by  operation  of  law  as  either 
"moderate"  or  "serious"  depending  on 
the  severity  of  the  area's  air  quality 
problem.  CO  areas  with  design  values 
between  9.1  and  16.4  parts  per  million 
(ppm),  such  as  the  Spokane  area,  were 
classified  as  moderate.  These 
nonattainment  designations  and 
classifications  were  codified  in  40  CFR 
Part  81.  See  56  FR  56694  (November  6, 
1991). 

States  containing  areas  that  were 
classified  as  moderate  nonattainment  by 
operation  of  law  under  Section  107(d) 
were  required  to  submit  SEPs  designed 
to  attain  the  CO  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  December  31, 1995.'  Moderate 
areas  failing  to  attain  the  CO  NAAQS  by 
that  deadline  are  reclassified  to  serious, 
by  operation  of  law. 

B.  Effect  of  Reclassification 

CO  nonattainment  areas  reclassified 
as  serious  are  required  to  submit,  within 
18  months  of  the  area's  reclassification, 
SIP  revisions  providing  for  attainment 
of  the  CO  NAAQS  as  expeditiously  as 
practicable  but  no  later  than  December 
31,  2000.  In  addition,  the  State  must 
submit  a  SIP  revision  that  includes:  (1) 
a  forecast  of  vehicle  miles  traveled 
(VMT)  for  each  year  before  the 
attainment  year  and  provisions  for 
annual  updates  of  these  forecasts;  (2) 
adopted  contingency  measures;  and  (3) 
adopted  transportation  control  measures 
and  strategies  to  offset  any  growth  in  CO 
emissions  fix>m  growth  in  VMT  or 
number  of  vehicle  trips.  See  Sections 
187(a)(7),  187(a)(2KA),  187(a)(3), 
187(b)(2),  and  187(b)(1)  of  the  Act. 
Finally,  upon  the  effective  date  of  this 
reclassification,  contingency  measures 
in  the  moderate  area  plan  for  the 
Spokane  nonattainment  area  must  be 
implemented. 


'  The  modarate  arae  SIP  ra^uimnents  are  «•(  fofth 
in  Saction  t«7(a)  of  tha  Act  and  differ  depending 
on  wbathar  the  araa't  design  value  is  below  ar 
above  12.7  ppm.  The  Spokane  araa  has  a  deeign 
value  betow  12.7  ppm.  4*CFll  61.346. 
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C.  Proposed  Finding  of  Failure  To 
Attain 

On  July  1, 1996,  EPA  proposed  to  find 
that  the  Spokane.  Washington  CO 
nonattainment  area  had  failed  to  attain 
the  CO  NAAQS  by  the  applicable 
attainment  date.  61  FR  33879.  This 
proposed  finding  was  based  on  CO 
monitoring  data  collected  at  the  3rd  and 
Washington  monitoring  site  in 
downtown  Spokane  during  the  years 
1994  and  1995.  These  data  demonstrate 
violations  of  the  CO  NAAQS  in  1995. 
For  the  specific  data  considered  by  EPA 
in  making  this  proposed  finding,  see  61 
FR  33879.  July  1.1996. 

D.  Reclassification  to  a  Serious 
Nonattainment  Area 

EPA  has  the  responsibility,  pursuant 
to  Sections  179(c)  and  186(b)(2)  of  the 
Act,  of  determining  whether  the 
Spokane  area  has  attained  the  CO 
NAAQS.  Under  Section  186(b)(2)(A),  if 
EPA  finds  that  the  area  has  not  attained 
the  CO  NAAQS,  it  is  reclassified  as 
serious  by  operation  of  law.  Pursuant  to 
Section  186(b)(2)(B)  of  the  Act.  EPA 
must  publish  a  document  in  the  Federal 
Register  identifying  areas  which  failed 
to  attain  the  standwl  and  therefore 
must  be  reclassified  as  serious  by 
operation  of  law. 

EPA  makes  attainment  determinations 
for  CO  nonattainment  areas  based  upon 
whether  an  area  has  two  years  (or  eight 
consecutive  quarters)  of  clean  air  quality 
data.2  Section  179(c)(1)  of  the  Act  states 
that  the  attainment  determination  must 
be  based  upon  an  area's  "air  quality  as 
of  the  attainment  date."  Consequently, 
EPA  determines  whether  an  area's  air 
quality  has  met  the  CO  NAAQS  by  the 
required  date  based  upon  the  most 
recent  two  years  of  air  quality  data. 

EPA  determines  a  CO  nonattainment 
area's  air  quality  status  in  accordance 
with  40  CFR  50.8  and  EPA  policy.^  EPA 
has  promulgated  two  NAAQS  for  CO:  an 
8-hour  average  concentration  and  a  1- 
hour  average  concentration.  Because 
there  were  no  violations  of  the  1-hour 
standard  in  the  Spokane  area,  this 
document  addresses  only  the  air  quality 
status  of  the  Spokane  area  with  respect 
to  the  8-hour  standard.  The  8-hour  CO 
NAAQS  requires  that  not  more  than  one 


'See  generally  memorandum  bom  Sally  L. 
Shaver,  Director.  Air  Quality  Strategies  and 
Standards  Division.  EPA,  to  Regional  Air  Office 
Directors,  entitled  "Criteria  for  Granting  Attainment 
Date  Extensions.  Making  Attainment 
Determinations,  and  Determinations  of  Failure  to 
Attain  the  NAAQS  for  Moderate  CO  Nonattainment 
Areas."  October  23. 1995. 

"  See  memorandum  from  William  G.  Laxton, 
Director.  Technical  Support  Division,  entitled 
"Ozone  and  Carbon  Monoxide  Design  Value 
Calculations,"  lune  18,  1990.  See  also  Shaver 
memorandum. 


non-overlapping  8-hour  average  in  any 
year  per  monitoring  site  can  exceed  9.0 
ppm  (values  below  9.5  are  rounded 
down  to  9.0  and  they  are  not  considered 
exceedances).  The  second  exceedance  of 
the  8-hour  CO  NAAQS  at  a  given 
monitoring  site  within  the  same  year 
constitutes  a  violation  of  the  CO 
NAAQS.  In  the  case  of  Spokane,  EPA 
finds  there  were  four  violations  of  the 
CO  NAAQS  recorded  in  1995.  Based  on 
EPA's  review  of  all  of  the  information 
assembled  to  evaluate  the  monitor 
location  and  other  information,  EPA 
finds  that  the  recorded  violations  show 
that  the  area  failed  to  attain  the  CO 
NAAQS  by  December  31. 1995. 

n.  Response  to  Comments  on  Proposed 
Finding 

In  response  to  its  July  1. 1996, 
proposal.  EPA  received  a  number  of 
comments  from  the  state  and  local 
governments,  industry  and  local 
businesses,  public  interest 
organizations,  and  private  citizens  from 
the  Spokane  area.  Below  is  EPA's 
response  to  all  substantive  comments 
received,  and  detailed  response  to  each 
comment  is  included  in  the  docket  for 
this  rulemaking. 

1 .  A  number  of  commenters  had 
concerns  that  the  location  of  the 
monitor  which  recorded  the  violations 
of  the  CO  NAAQS  produced  unusual 
resuhs,  and  that  the  conditions 
contributing  to  higher  CO 
concentrations  at  the  3rd  and 
Washington  site  are  significantly 
different  from  those  causing  CO 
concentrations  at  other  monitoring  sites. 
One  commenter  noted  that  CO 
concentrations  drop  significantly  in  all 
directions  moving  away  fi-om  the 
monitoring  station,  even  at  those 
intersections  with  higher  traffic  and 
poorer  levels  of  service.  A  commenter 
stated  that  the  lack  of  higher  CO 
concentrations  as  traffic  moves  eastward 
would  indicate  vehicle  congestion  on 
Third  Avenue,  while  a  contributor  to 
background  concentrations,  is  not 
causing  the  higher  readings  recorded  at 
the  monitor,  /mother  commenter 
believed  it  was  necessary  to  conduct  a 
microinventory  emissions  inventory  to 
see  if  other  sources  in  the  area  of  the 
monitor  at  3rd  and  Washington  could  be 
contributing  to  exceedances.  A 
commenter  wrote  that  EPA's  recent 
technical  audit  of  the  monitor  having 
the  violations  in  1995  failed  to  provide 
information  related  to  the  causes  of  the 
violation.  A  commenter  believes  that, 
without  an  accurate  inventory  of  Btu 
output  during  these  conditions  it  would 
be  premature  to  determine  the  cause  of 
violations  or  begin  developing  SIP 


control  strategies  in  the  event  of 
reclassificaticni. 

Response:  It  is  generally  recognized 
that  carbon  monoxide  monitors, 
especially  those  measuring  street 
canyons,  will  be  strongly  influenced  by 
local  conditions.  So  it  is  not  unusual  or 
unexpected  for  diHerent  locations  in  a 
CO  nonattainment  area  to  have  different 
recorded  CO  levels  because  of 
conditions  specific  to  those  locations.  It 
is  the  nature  of  carbon  monoxide  that 
levels  at  one  monitor  do  not  necessarily 
represent  general  levels  within  the 
entire  city,  and  that  locations  within 
any  specific  large  (city-size)  geographic 
area  may  have  widely  di^ering 
concentrations.  EPA  has  long 
recognized  that  "the  diversity  of 
measured  concentrations  and  the 
diversity  of  land  use  suggest  that  there 
may  be  no  one  station  that  is 
representative  of  the  entire  city. 
Therefore,  stations  should  probably  be 
chosen  to  represent  various  aspects  of 
the  city's  CO  concentration 
distribution."  *  EPA  further  recognized 
that  ".  .  .  concentrations  at  3  meters 
above  a  downtown  street  can  change  by 
several  parts  per  million  (or  a  factor  of 
nearly  2)  over  distances  of  only  a  few 
tens  of  meters."  *  A  Spokane  County  Air 
Pollution  Control  Authority  survey  of 
stationary  sources  in  the  downtovra  area 
aroimd  the  3rd/Washington  monitor 
indicated  minimal  CO  contribution  from 
businesses,  schools,  and  apartments  in 
that  area. 

EPA  agrees  that  understanding  the 
causes  of  the  CO  violations  is  an 
impKjrtant  step  in  plaiming  how  to 
address  CO  in  Spokane.  However,  the 
CAAA  does  not  authorize  EPA  to  delay 
a  finding  of  failure  to  attain  the  NAAQS 
until  after  the  exact  causes  of  the 
violations  have  been  identified. 

EPA  has  been  part  of  a  cooperative 
effort  to  understand  the  causes  of  the 
violations  and  plan  control  strategies. 
EPA  entered  into  a  four-agency 
Memorandum  of  Agreement  (Uie  others 
being  the  the  Spokane  Regional 
Tremsportation  Council.  Spokane 
County  Air  Pollution  Control  Authority, 
and  the  Washington  Department  of 
Ecology),  which  is  included  in  the 
docket  for  this  rulemaking.  The  primary 
purpose  of  the  Agreement  was  to 
coordinate  additional  studies  to  clarify 
why  the  3rd  and  Washington  monitor 
was  recording  high  CO  levels.  The 


*EPA  DocunMnt  EPA  450/3-75-077,  Selecting 
Sites  for  Carbon  Monoxide  Monitoring,  September 
1975, 1.A..  Introduction,  Monitoring  Site  Standards. 

'EPA  Document  EPA  450/3-75-077,  Selecting 
Sites  for  Carbon  Monoxide  Monitoring,  September 
1975,  I.e.,  Introduction,  Special  Characteristics  of 
Carbon  Monoxide  That  Affect  Monitoring  Site 
Selection. 


UMI 


Federal  Register /Vol.  63.  No.  48 /Thursday.  March  12.  1998 /Rules  and  Regulations  12009 


results  of  the  work  done  since  the 
proposed  finding  of  foiliue  to  attain  has 
increased  EPA's  confidence  that  the 
recorded  violations  were  valid  and 
provide  the  basis  for  making 
redesignation  decisions. 

2.  Several  commenters  wrote  that  the 
CO  Ambient  Air  Monitoring  Station  at 
3rd  and  Washington  in  Spokane  is  not 
sited  pro]>erly  in  accordance  with 
apphcable  EPA  guidelines.  The 
following  are  EPA  responses  to  specific 
points  that  were  made  in  comments. 

a.  A  commenter  stated  that  the  inlet 
is  not  located  at  a  mid-block  location  as 
recommended  by  EPA  guidance 
dociunents,  but  instead  is  located  at  a 
car  dealership's  service  area  entrance 
two  thirds  of  the  way  down  the  block. 

Response:  EPA  is  satisfied  that  the 
inlet  was  located  appropriately  and 
consistent  with  EPA's  regulations  and 
guidance.  The  microscale  inlet  probes 
must  be  located  at  least  10  meters  bom 
an  intersection  (the  probe  was  located  at 
a  measured  19.2  meters  from 
intnsection  of  3rd  and  Washington). 
Mid  block  location  for  microscale  sites 
is  not  mandatory.  The  sample  probe 
location  in  relationship  to  its  location 
within  the  block  is  widiin  EPA's 
"Appendix  E"  guidelines,  which  can  be 
found  in  the  docket  for  this  rulemaking. 

b.  Commenter  stated  that  "EPA  siting 
criteria  require  an  unrestricted  airflow 
of  at  least  180  degrees  around  a  sample 
probe  located  on  the  side  of  a  building. 
There  is  an  awning  overhanging  the 
service  entrance  to  the  car  dealership 
and  immediately  adjacent  (about  one 
meter)  to  the  probe.  This  awning  will 
cause  micro-scale  eddies  disturbing  the 
airflow  at  the  sample  inlet." 

Response:  EPA  does  not  consider  the 
awning  an  obstruction  since  the  probe  is 
located  1.1  meters  below  its  underside. 
EPA  beheves  that  the  unrestricted 
airflow  requirements  are  being  met,  and 
that  the  inlet  airflow  is  not  unduly 
restricted. 

c  Commenter  wrote  that  "EPA  siting 
criteria  also  require  placing  probes  to 
avoid  introducing  bias  to  the  sample. 
With  the  sample  probe  inlet  located 
immediately  adjacent  to  the  service  area 
entrance  and  vehicle  drop  off  zone,  the 
sample  is  very  likely  affected  by  nearby 
CO  emissions  from  the  service  area,  the 
existing  awning  on  the  building  and  the 
building  parking  drea  overhang  wake 
effect." 

Response:  No  evidence  has  been 
provided  that  placement  of  the  probe 
immediately  adjacent  to  the  service  area 
entrance  and  vehicle  drop  off  zone  has 
unduly  biased  the  monitor  results.  In 
addition,  the  exceedances  at  this 
monitor  have  occurred  in  the  afternoon 
to  early  evening,  when  it  would  be 


much  less  likely  for  cars  to  be  queuing 
up  to  enter  the  service  center. 

d.  A  commenter  noted  that  while  3rd 
Street  is  a  high  volume  arterial,  the 
intersection  being  monitored  is  not 
among  the  City's  40  most  congested  ^ 
intersections  according  to  the  Sp>okane 
Regional  Transportation  Council. 

Response:  The  location  of  this 
monitor  was  selected  by  the  State  of 
Washington  Department  of  Ecology 
based  primarily  on  the  results  of  a 
1988-1989  saturation  study  which  is 
included  in  the  docket  for  this  rule. 
While  this  intersection  may  not  be  the 
most  congested  intersection  in  the  Gty, 
this  does  not  negate  the  fact  that 
exceedances  have  been  registered  at  this 
monitor  location,  supporting  the 
conclusion  that  other  factors,  combined 
with  trafBc  congestion,  have  played  a 
part  in  the  resulting  exceedances. 

e.  A  commenter  stated  that  "the 
historical  rationale  for  the  site  location 
appears  to  be  a  special  purpose  monitor, 
rather  than  a  middle-scale  street  canyon 
monitcM-.  This  affects  both  the 
appropriate  siting  criteria  and  the  use  of 
the  data  in  nonattainment  decision  and 
area  boimdaries." 

Response:  The  Washington 
Department  of  Ecology  has  designated 
this  monitor  as  a  special  purpose 
monitor.  That  Agency  has  qiiahty- 
assured  the  data  from  the  monitor  and 
entered  the  data  from  1995  into  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS)  and  has  verified  that  the 
monitor  meets  the  SLAMS  (State  and 
Local  Air  Monitoring  Station)  criteria  of 
40  CFR  58.13  and  58.22.  and 
Appendices  A  and  E  of  40  CFR  Part  58. 
The  monitor  is  specifically  identified  in 
the  State  Implementation  Plan  approved 
by  EPA  as  part  of  the  Spokane  caroon 
monoxide  monitoring  network.  As 
noted  above,  EPA  has  determined  that 
the  monitor  is  properly  sited  for  a 
microscale  monitor  and  EPA  has 
determined  that  the  data  is  valid  and 
appropriate  for  use  in  determining 
whether  or  not  the  Spokane  CO 
nonattainment  area  attained  the  CO 
standard  by  December  31. 1995.  See  the 
response  below  on  use  of  data  frt>m  a 
special  purpose  monitor  for  attainment 
decisions. 

f.  One  commenter  wrote  that  "what  is 
apparent  is  an  inordinate  diffnence 
between  average  highs  of  CO  in 
December  1995  and  the  highest  CO 
measiu^  during  those  days  in 
December  1995  when  CO  standard 
exceedances  were  measured.  For 
example,  both  December  11  and  12. 
1995,  had  hourly  highs  between  19  and 
22  ppm,  while  the  average  highs  for  the 
months  of  December  were  6.5  and  7 
ppm.  This  large  disparity  indicates 


abnormal  or  anomalous  CO  readings  or 
sources  rather  than  an  exceedance  of  the 
CO  standard  from  ordinary  CO  sources 
and  meteorological  conditions." 

Response:  Since  CO  exceedances 
typically  happen  in  times  of  inversions 
combined  with  periods  of  heavy  traffic, 
the  differences  cited  do  not  seem 
unusvial.  In  times  of  unstable  weather, 
when  there  is  good  air  circulation,  and 
especially  when  temperatures  are  above 
freezing,  it  would  be  expected  that  CO 
levels  would  be  much  lower  because  CO 
under  such  drcumstanoes  would  tend 
to  disperse  fairly  quickly.  EPA  does  not 
agree  with  the  conunenter's  conclusion 
that  the  disparity  of  readings  over  the 
month  indicates  a  problem  with  the 
data. 

g.  A  commenter  stated  that  CH2M 
Hill,  under  contract  to  the  Spokane  Area 
Chamber  of  Commerce,  omcluded  that 
the  Third  Avenue  monitor  may  not  be 
sited  according  to  EPA's  CO  mcHiitor 
location  standards  and  00  probe 
placement  criteria.  Commenter  further 
stated  that  CH2M  Hill  concluded  that 
the  configuration  of  and  activities  at  one 
building  at  Third  and  Washington 
significantly  contributed  to  high  CO 
readings  at  the  Third  Avenue  roonitw. 
Response:  With  r^ard  to  the  proper 
citing  of  the  monitor,  as  previously 
indicated,  EPA  has  concluded  that  it 
was  properly  sited.  With  regard  to  the 
effect  of  one  building  at  Third  and 
Washington  significantly  contributing  to 
high  CO  readings  at  the  Third  Avenue 
monitor,  EPA  agrees  that  such  an  effect 
is  possible.  The  building,  although  only 
three  stories  tall,  is  the  tallest  building 
in  that  area  of  3rd  Avenue  along  the 
north  side  of  Interstate  90.  However, 
this  does  not  affiact  the  vafidity  of  the 
data  registered  at  the  monitor  on  3rd 
Avenue  during  1995.  Rather,  it  is  an 
issue  which  needs  to  be  considered 
when  identifying  possible  additional 
control  measures  to  address  the  CO 
problem  at  this  location. 

3.  Several  commenters  wrote  that  data 
fit>m  a  special  purpose  monitor  should 
not  be  used  for  designation  or 
redesignation  decisions.  A  commenter 
beUeves  that  "after  reviewing  the  audit 
report  and  sections  of  40  CFR  part  58, 
there  is  a  legitimate  question  as  to  the 
appropriateness  of  using  a  microscale 
special  purpose  monitor  for  the  purpose 
of  making  attainment/nonattainment 
decisions."  Another  commenter  wrote 
that  EPA's  regulations  at  "40  CFR 
58.14(a)  impUes  that  the  official  State 
and  Local  Air  Monitoring  Sites 
(SLAMS)  are  more  appropriately  used 
for  demonstration  of  attainment  or 
nonattainment."  Another  commenter 
wrote  that  "arguably,  a  case  could  be 
made  that  the  3rd  and  Washington 
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monitor  meets  the  minimum  criteria  for 
a  SLAMS  site,  but  the  language  of  40 
CFR  58.14(a)  suggests  that  it  is  up  to  the 
discretion  of  the  state  (not  EPA)  to 
decide  whether  or  not  to  use  this  special 
purpose  monitoring  data  as  the  basis  for 
such  a  significant  decision  as  the  status 
of  attainment."  Finally,  a  commenter 
stated  that  Spokane  is  the  only  CO 
nonattainment  area  facing  imminent 
reclassification  to  "serious"  on  the  basis 
of  microscale  special  purpose 
monitoring  data  and  that  all  of  the  other 
nonattainment  areas  facing  imminent 
reclassification  are  doing  so  on  the  basis 
of  NAMS  or  SLAMS  data. 

Response:  EPA  has  considered  data 
from  microscale  monitors  or  special 
purpose  monitors  for  the  purpose  of 
making  attainment/nonattainment 
decisions,  and  has  not  established  any 
limitations  on  the  use  of  data  from 
properly  sited  monitors  that  has  been 
validated.  On  the  contrary.  EPA  has 
long  indicated  that  "air  quality 
standards  must  be  met  on  all 
scales*   •   •"*  In  addition,  as  indicated 
in  a  previous  response.  EPA  has  held 
that  "Uln  any  large  city  there  will  be 
locations  with  widely  differing 
concentrations,  many  of  which  are  not 
representative  of  th«  city's  general  air 
quality.  In  fact,  the  diversity  of 
measured  concentrations  and  the 
diversity  of  land  use  suggest  that  there 
may  be  no  one  station  that  is 
representative  of  the  entire  city. 
Therefore,  stations  should  probably  be 
chosen  to  represent  various  aspects  of 
the  city's  CO  concentration 
distribution."  ^  EPA  has  further 
acknowledged  that  "Itlhe  area  presumed 
to  be  represented  by  a  measurement 
may  be  relatively  small,  such  as  one 
side  of  a  downtown  street 
canyon*   *   *"»  The  CO  NAAQS.  8-hour 
standard,  requires  that  no  place  in  the 
designated  area  exceed  the  standard.  It 
cannot  be  determined  if  the  area  meets 
that  standard  unless  it  is  determined 
that  the  standard  is  met  on  all  scales. 
The  issue  of  the  appropriateness  of 
using  special  purpose  monitors  for 
making  attainment/nonattainment 
determinations  has  been  addressed  by 
EPA  previously,  and  recently  EPA 
issued  guidance  on  this  subject.  In  a 
memo  dated  August  22. 1997.  entitled 
"Agency  Policy  on  the  Use  of  Special 


"EPA  Document  EPA  450/3-75-077.  Selecting 
Sites  for  Carbon  Monoxide  Monitoring.  September 
1975.  II.C,  Deciding  the  Type  of  CO  Measurements 
That  Are  To  Be  Made.  Relative  Importance  of  the 
Different  Scales  of  Measurement. 

'EPA  Document  EPA  450/3-75-077.  Selecting 
Sites  for  Carbon  Monoxide  Monitoring.  September 
1975. 1.A.,  Introduction.  Monitoring  Site  Standards. 

"EPA  Document  EPA  450/3-75-077.  Selecting 
Sites  for  Carbon  Monoxide  Monitoring.  September 
1975. 1.B..  Introduction.  Philosophy  of  Approach. 


Purpose  Monitoring  Data,"  which  is 
included  in  the  docket  for  this 
rulemaking,  by  John  S.  Seitz,  Director  of 
EPA's  Office  of  Air  Quality  Planning 
and  Standards,  EPA  wrote  that  "lt]he 
Agency  policy  on  the  use  of  all  special 
purpose  monitoring  data  for  any 
regulatory  purpose,  with  the  exception 
of  fine  particulate  matter  data  (PM-2.5), 
is  that  all  quality-assured  and  valid  data 
meeting  40  CFR  part  58  requirements 
must  be  considered  within  the 
regulatory  process.  This  policy  applies 
to  all  ozone,  carbon  monoxide,  sulfur 
dioxide,  nitrogen  dioxide,  lead  and 
particulate  matter  (PM-10)  special 
purpose  monitors,  whether  the  data  are 
reported  into  the  AIRS  database  or 
available  through  other  means." 

EPA  does  not  agree  that  40  CFR 
58.14(a)  establishes  that  data  for 
determining  attainment  must  be 
measures  at  SLAMS  or  PSD  stations.  In 
this  case,  EPA  is  basing  its 
determination  on  validated  data  from  a 
special  purpose  monitor  that  has  been 
set  up  as  f)art  of  the  State's  monitoring 
network  and  specifically  approved  by 
EPA  in  the  SIP.  This  section  of  EPA's 
regulations  clearly  anticipates  the 
potential  use  of  data  other  than  that 
from  SLAMS  or  PSD  stations,  and 
identifies  the  standards  that  the  data 
must  meet  if  used.  Specifically,  it  states 
that  "[a]ny  ambient  air  quality 
monitoring  station  other  than  a  SLAMS 
or  PSD  station  from  which  the  State 
intends  to  use  the  data  as  part  of  a 
demonstration  of  attainment  or 
nonattainment  or  in  computing  a  design 
value  for  control  purposes  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  must  meet  the  requirements 
for  SLAMS  described  in  §  58.22  and, 
after  January  1,  1983,  must  also  meet  the 
requirements  for  SLAMS  as  described  in 
§  58.13  and  appendices  A  and  E  to  this 
part."  The  State  of  Washington 
Department  of  Ecology  has  certified  that 
the  monitor  which  recorded  the  four  CO 
exceedances  during  1995  met  those 
requirements.  EPA  has  already  noted 
that  the  State  of  Washington  specifically 
included  this  monitor  in  the  approved 
SIP  as  an  official  part  of  the  monitoring 
network  for  this  nonattainment  area. 

EPA  does  not  agree  that  40  CFR 
58.14(a)  authorizes  State  or  Local 
agencies  to  decide  whether  to  EPA  may 
use  data  from  a  special  purpose  monitor 
that  has  been  set  up  and  specifically 
approved  by  EPA  in  the  SIP  for 
attainment  determinations.  Congress  has 
authorized  EPA,  pursuant  to  Section 

186(b)(2)(A)  of  the  Clean  Act,  to  make 
that  determination  based  on  valid  data. 
As  noted  above,  EPA  recently  clarified 

its  policy  on  this  subject  in  the  Seitz 

memo  issued  on  August  22, 1997, 


entitled  "Agency  Policy  on  the  Use  of 
Special  Purpose  Monitoring  Data."  That 
memo  clarifies  that  "all  special  purpose 
monitoring  data  for  any  regulatory 
purpose,  with  the  exception  of  fine 
particulate  mattef  data  (PM-2.5).  [with] 
quality-assured  and  valid  data  meeting 
40  CFR  part  58  requirements  must  be 
considered  within  the  regulatory 
process." 

4.  Commenters  were  concerned  that  a 
reclassification  is  unnecessary  and 
potentially  counterproductive  to  the 
community's  efforts  to  achieve  long 
term  attainment.  One  commenter 
asserted  that  reclassification  is  not 
necessary  for  Spokane  to  achieve  long- 
term  air  quality  goals.  Another 
commenter  was  concerned  that 
reclassification  carries  consequences 
which  may  be  unintended  but  which 
severely  limit  the  City's  ability  to  attract 
new  business  and  meet  demands  for 
public  services.  One  commenter 
believed  that  reclassification  will 
distract  members  of  the  general  public, 
business  community,  local  government 
and  regulatory  agencies  when  our  efforts 
should  be  more  focused  on 
implementing  measures  we  all  agree  can 
and  should  be  implemented. 

Response:  Congress  established  in 
Section  186(b)(2)  of  the  Act  that  the 
Administrator  of  EPA  is  to  make  a 
determination  whether  the  CO 
nonattainment  area  attained  the  CO 
NAAQS  by  December  31,  1995.  That 
determination  is  based  on  available, 
verified  data.  If  a  determination  is  made 
that  the  area  did  not  attain  the  CO 
NAAQS,  the  reclassification  is  made  as 
a  matter  of  law.  The  Act  offers  no 
fiexibility  for  this  requirement.  The 
intent  of  the  law  is  to  ensure  that  the 
community  achieve  long  term 
maintenance  of  this  health-based 
standard.  Congress  also  established  in 
the  Act  certain  SIP  requirements  for 
serious  CO  nonattainment  areas  and  a 
schedule  for  submittal  of  the  SIP  after 
EPA  makes  the  determination  that  the 
area  failed  to  attain  the  CO  standard. 

EPA  supports  the  efforts  already  made 
by  the  Washington  Department  of 
Ecology,  Spokane  County  Air  Pollution 
Control  Authority,  and  the  Spokane 
Regional  Transportation  Council,  and 
the  commitments  made  by  those 
agencies,  with  the  expectation  that  the 
efforts  already  underway  or  in  the 
planning  stages  will  result  in  attainment 
and  maintenance  of  the  CO  NAAQS  in 
the  future.  EPA  acknowledges  the 
commenter's  concern  that 
reclassification  to  serious  will  be 
counterproductive  to  the  community's 
efforts  to  achieve  long  term  maintenance 
of  the  CO  NAAQS.  However,  the 
planning  and  implementation  of  control 


UMI 
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strategies  resulting  from  the 
reclassification  will  incorporate  control 
measures  developed  by  representatives 
of  the  community  to  supplement  those 
measures  already  in  place  and  working 
to  decrease  the  level  of  CO  emissions  in 
the  nonattainment  area.  The  process 
prescribed  by  state  and  federal  law 
provides  that  the  general  public, 
business  community,  local  government 
and  regulatory  agencies  will  work 
together  to  identify  measures  they  agree 
can  and  should  be  implemented.  This  is 
already  occurring,  as  evidenced  by  the 
Technical  Advisory  Committee 
convened  by  the  Spokane  County  Air 
Pollution  Control  Authority  to  develop 
recommended  transportation  control 
measures  to  address  the  remaining  CO 
problems  in  Spokane.  As  previously 
indicated,  most  of  the  control  measures 
needed  for  the  Spokane  area  to  meet  the 
national  CO  standard  are  already  in 
place. 

5.  A  commenter  wrote  that  "EPA  is 
required  to  respond  to  Executive  Order 
12866  determining  whether  regulatory 
action  is  signiHcant.  It  is  also  required 
to  respond  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  assessing  the 
impact  of  any  proposed  or  final  rule  on 
small  entities.  Finally,  EPA  is  required 
by  the  Unfunded  Mandates  Act  of  1995 
to  assess  whether  various  actions 
undertaken  in  association  with 
proposed  or  final  rule  making  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  miHion  or  more 
to  the  private  sector^  or  to  State  and 
local  governments  in  the  aggregate." 
The  commenter  further  stated  that 
"EPA's  findings  regarding  these 
requirements  are  based  upon  a 
remarkably  narrow  construction  of  the 
language  and  violate  the  intent  of  the 
EO  and  respective  statues.  There  will 
almost  certainly  be  adverse  economic 
impacts  due  to  a  reclassification.  From 
recruiting  new  business  to  the  area,  to 
business  retention  and  enhancing  the 
vitality  of  our  downtown  core,  the 
stigma  of  a  serious  designation  will 
affect  our  ability  to  compete." 

Response:  A  finding  of  failure  to 
attain  (and  consequent  reclassification 
by  operation  of  law  of  the 
nonattainment  area)  under  section 
186(b)(2)  of  the  Act,  and  the 
establishment  of  a  SIP  submittal 
schedule  for  a  reclassified  area,  do  not, 
in  and  of  themselves,  directly  impose 
any  new  requirements  on  small  entities. 
Congress  established  in  the  Act  certain 
requirements  that  become  effective  once 
EPA  makes  findings  of  failure  to  attain 
based  upon  air  quality  considerations. 
Under  section  182(b)(2),  once  EPA 
determines  that  air  quality  data  shows  a 
CO  nonattainment  area  failed  to  meet 


the  NAAQS,  reclassification  of  the  area 
to  "serious"  must  occur  by  operation  of 
law.  As  discussed  more  fully  below  in 
the  section  on  Administrative 
Requirements,  EPA  believes  that  the 
reclassification  action  complies  with  the 
requirements  cited  by  the  commenter. 
This  rulemaking  simply  makes  a  factual 
determination,  and  merely  establishes  a 
schedule  for  submittal  of  certain  SIP 
requirements  estabUshed  by  Congress  in 
the  Act  that  are  automatically  triggered. 
Therefore,  the  findings  of  failure  to 
attain  and  reclassification,  or  the 
establishment  of  a  new  SIP  submittal 
schedule,  cannot  be  said  to  impose  a 
materially  adverse  impact  on  State, 
local,  or  tribal  governments  or 
communities  as  identified  by  E.O. 
12866.  Similarly,  this  rulemaking 
simply  makes  a  factual  determination 
and  establishes  a  SIP  submission 
schedule,  and  does  not  directly  regulate 
any  entity.  Therefore,  this  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  those  terms 
for  the  RFA.  As  for  the  Unfunded 
Mandates  Reform  Act,  the  discussion 
below  explains  why  the  UMRA  does  not 
apply  to  this  action. 

6.  A  commenter  stated  that  Spokane 
should  be  classified  "serious."  Real 
change  is  needed.  The  basic  issue  is 
public  health. 

Response:  EPA  agrees  with  the 
commenter  that  the  data  supports  the 
reclassification  of  the  area  to  "serious." 
The  CO  NAAQS  is  health-based,  and  the 
CAAA  mandates  attainment  of  that 
standard  by  specific  dates.  EPA's 
decision  is  based  data  showing  that  the 
standard  was  not  met  by  December  31, 
1995. 


in.  Today's  Action 

EPA  is  today  taking  final  action  to 
find  that  the  Spokane  CO  nonattainment 
area  did  not  attain  the  CO  NAAQS  by 
December  31, 1995,  the  attainment  date 
for  moderate  CO  nonattainment  areas 
identified  in  the  Act.  This  finding  is 
based  upon  air  quahty  data  showing 
exceedances  of  the  CO  NAAQS  during 
1994  and  1995,  resulting  in  a  violation 
of  the  NAAQS  during  1995.  As  a  resuh 
of  this  finding,  the  Spokane  CO 
nonattainment  area  is  reclassified  by 
operation  of  law  as  a  serious  CO 
nonattainment  area  as  of  the  effective 
date  of  this  document.  This 
reclassification  establishes  that  the  State 
has  eighteen  months  fit)m  the  date  of 
this  notice  to  submit  SIP  revisions,  and 
that  the  State  must  implement  the  CO 
contingency  measures  in  the  approved 
SIP. 


IV.  Executive  Order  (EO)  12866 

Under  E.O.  12866,  58  FR  51735 
(October  4, 1993),  EPA  is  required  to 
determine  whether  regulatory  actions 
are  significant  and  therefore  should  be 
subject  to  0MB  review,  economic 
analysis,  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  a  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  meet  at  least  one  of  the  four 
criteria  identified  in  section  3(f), 
including,  under  paragraph  (1),  that  the 
rule  may  "have  an  annual  effect  on4he 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities". 

The  Agency  has  determined  that  the 
finding  of  failure  to  attain  finalized 
today  would  result  in  none  of  the  effects 
identified  in  section  3(f).  Under  section 
186(b)(2)  of  the  CAA,  findings  of  failure 
to  attain  and  reclassification  of 
nonattainment  areas  are  based  upon  air 
quality  considerations  and  must  occur 
by  operation  of  law  in  light  of  certain  air 
quality  conditions.  They  do  not,  in  and 
of  themselves,  impose  any  new 
requirements  on  any  sectors  of  the 
economy.  In  addition,  because  the 
statutory  requirements  are  clearly 
defined  with  respect  to  the  differently 
classified  areas,  and  because  those 
requirements  are  automatically  triggered 
by  classifications  that,  in  tiun,  are 
triggered  by  air  quahty  values,  findings 
of  failure  to  attain  and  reclassification 
cannot  be  said  to  impose  a  materially 
adverse  impact  on  State,  local,  or  tribal 
governments  or  communities. 

V.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  ix>puIations  of 
less  than  50,000. 

As  discussed  above,  a  finding  of 
failure  to  attain  (and  consequent 
reclassification  by  operation  of  law)  of 
the  nonattainment  area  under  section 
186(b)(2)  of  the  CAA,  and  the 
establishment  of  a  SIP  submittal 
schedule  for  a  reclassified  area  do  not 
in-and-of-themselves  create  any  new 
requirements  on  small  entities.  Instead, 
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this  rulemaking  simply  makes  a  factual 
determination  and  establishes  a 
schedule  to  require  States  to  submit  SIP 
revisions,  and  does  not  directly  regulate 
any  entities.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  EPA  reaffirms  its 
certification  made  in  the  proposal  that 
today's  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  those  terms  for  RFA 
purposes. 

VI.  Ujofiinded  Mandates  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  ("UMRA"),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  when  EPA  promulgates  "any 
general  notice  of  proposed  rulemaking 
ihai.  is  likely  to  result  in  promulgation 
of  any  rule  that  includes  any  Federal 
mandate  that  may  result  in  the 
expenditures  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more" 
in  any  1  year.  A  "Federal  mandate"  is 
defined  under  section  101  of  the  UMRA 
as  a  provision  that  "would  impost  an 
enforceable  duty"  upon  the  private 
sector,  or  State,  local  or  tribal 
governments,  with  certain  exceptions 
not  here  relevant.  Under  section  203  of 
UMRA.  EPA  must  develop  a  small 
government  agency  plan  before  EPA 
"establishlesl  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments." 
Under  section  204  of  the  UMRA,  EPA  is 
required  to  develop  a  process  to 
facilitate  input  by  elected  officers  of 
State,  local,  and  tribal  governments  for 
EPA's  "regulatory  proposals"  that 
contain  significant  Federal 
intergovernmental  mandates.  Under 
section  205  of  the  UMRA,  before  EPA 
promulgates  "any  rule  for  which  a 
written  statement  is  required  under 
[UMRA  sec.l  202,"  EPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  either  adopt 
the  least  costly,  most  cost-effective  or 
least  burdensome  alternative  that 


achieves  the  objectives  of  the  rule,  or 
explain  why  a  different  alternative  was 
selected. 

Generally,  EPA  has  determined  that 
the  provisions  of  sections  202  and  205 
of  UMRA  do  not  apply  to  this  decision. 
Under  section  202  of  UMRA,  EPA  is  to 
prepare  a  written  statement  that  is  to 
contain  assessments  and  estimates  of 
the  costs  and  benefits  of  a  rule 
containing  a  Federal  Mandate  "unless 
otherwise  prohibited  by  law."  Congress 
clarified  that  "unless  otherwise 
prohibited  by  law"  referred  to  whether 
an  agency  was  prohibited  from 
considering  the  information  in  the 
rulemaking  process,  not  to  whether  an 
agency  was  prohibited  from  collecting 
the  infomiation.  The  Conference  Report 
on  UMRA  states:  "This  section  [2021 
does  not  require  the  preparation  of  any 
estimate  or  analysis  if  the  agency  is 
prohibited  by  law  from  considering  the 
estimate  or  analysis  in  adopting  the 
rule."  141  Cong.  Rec.  H3063  (Daily  ed. 
March  13, 1995).  Because  the  Clean  Air 
Act  prohibits,  when  determining 
whether  an  area  attained  the  NAAQS, 
from  considering  the  types  of  estimates 
and  assessments  described  in  section 
202,  UMRA  does  not  require  EPA  to 
prepare  a  written  statement  under 
section  202.  Although  the  establishment 
of  a  SIP  submission  schedule  may 
impose  a  Federal  mandate,  this  mandate 
would  not  create  costs  of  $100  million 
or  more,  and  therefore,  no  analysis  is 
required  under  section  202.  The 
requirements  in  section  205  do  not 
apply  because  those  requirements  are 
for  rules  "for  which  a  written  statement 
is  required  under  section  202.  *  *  *" 

With  respect  to  the  outreach 
described  in  UMRA  section  204,  EPA 
discussed  with  State  officials  EPA's 
proposed  and  final  action  in  advance  of 
the  publication. 

Finally,  section  203  of  the  UMRA 
does  not  apply  to  today's  action  because 
the  regulatory  requirements  finalized 
today — the  SIP  submittal  schedule — 
affect  only  the  State  of  Washington, 
which  is  not  a  small  government  under 
UNRA. 

VII.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 

Washington— Carbon  Monoxide 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

VIII.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  11. 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations. 
Chuck  Clarke, 
Regional  Administrator,  Region  10. 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §  81.348.  the  table  for 
"Washington-Carbon  Monoxide"  is 
amended  by  revising  the  entry  for  the 
Spokane  Area  to  read  as  follows: 

§81.348    Washington. 


Designated  area 


Designation 


Classification 


UMI 


Date^ 

Type 

Date 

»^ 

Type 

• 

• 

• 

t 

* 

• 

• 

Spokane  Area: 

\ 

• 
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Washington — Carbon  Monoxide— Continued 


Designated  area 


Designation 


Date^ 


Type 


Spokane  County  (part) 

Spokane  urtjan  area  (as  defined  by  the  Washington    Nonattainment 

Department  of  Transportation  urtan  area  maps). 


Classification 


Date' 


Type 


4-13-98 


Serious. 


'  This  date  is  November  15,  1990,  unless  othervyise  noted. 


[FR  Doc.  98-5978  Filed  3-11-98;  8:45  am] 

BIUJNQ  CODE  tStO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

[CS  Docliet  No.  97-151 ;  FCC  98-20] 

Pole  Attachments 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Report  and  Order 
describes  rules  and  policies  concerning 
a  methodology  for  just,  reasonable  and 
nondiscriminatory  rates  for  pole 
attachments,  conduits  and  rights-of-way 
for  teleconununications  carriers.  The 
Report  and  Order  amends  our 
regulations  to  reflect  the  provisions 
regarding  rates  for  telecommunications 
carriers  in  the  Telecommunications  Act 
of  1996  (the  "1996  Act").  The  Report 
and  Order  fulfills  Congress'  mandate  in 
the  1996  Act  and  will  provide  guidance 
to  pole  owners,  cable  operators  and 
telecommunications  carriers. 
DATES:  Effective  April  13,  1998,  except 
§§  1.1403, 1.1404, 1.1409, 1.1417  and 
1.1418  which  contain  information 
collection  requirements  that  are  not 
effective  until  approved  by  the  Office  of 
Management  and  Budget.  Sections 
1.1403, 1.1404, 1.1409, 1.1417  and 
1.1418  of  the  Commission's  rules  will 
become  effective  July  30, 1998,  unless 
the  Commission  publishes  a  notice 
before  that  date  stating  that  the  Office  of 
Management  and  Budget  ("OMB")  has 
not  approved  the  information  collection 
requirements  contained  in  the  rules. 
Written  comments  by  the  pubUc  on  the 
new  and/or  modified  information 
collection  requirements  should  be 
submitted  on  or  before  May  11, 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  {>eriod  of 
time  allowed  by  this  notice,  you  should 


advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  A  copy  of  any  comments  on 
the  information  collection  requirements 
contained  herein  should  be  submitted  to 
Judy  Boley,  Federal  Communications 
Commission,  Room  234. 1919  M  St., 
NffW.,  Washington,  DC  20554  or  via 
internet  to  jboIey@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  concerning  the 
information  collection  requirements 
contained  herein,  contact  Judy  Boley  at 
202-418-0214  or  via  internet  at 
jboley®fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  CS  Docket  97-151,  adopted 
and  released  February  6, 1998.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NfW. 
Washington,  D.C.  20554,  and  may  be 
purchased  fi-om  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800, 1231  20th 
Street,  NW,  Washington.  D.C.  20036. 
The  requirements  adopted  in  this 
Report  and  Order  have  been  analyzed 
with  respect  to  the  Paperwork 
Reduction  Act  of  1995  ("1995  Act")  and 
found  to  impose  new  and  modified 
information  collection  requirements  on 
the  public.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
pubhc  to  comment  on  the  information 
collection  requirements  contained  in 
this  Report  and  Order,  as  required  by 
the  1995  Act.  Public  comments  are  due 
May  11, 1998.  Comments  should 
address:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  die 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-0392. 

Title:  47  CFR  1  Subpart  J— Pole 
Attachment  Complaint  Procedures. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  State,  local  and  tribal 
governments. 

Number  of  Respondents:  1,381 
calculated  to  account  for  the  following 
activities:  256  notices  regarding  removal 
or  termination  of  facilities,  10  petitions 
for  stay  and  10  responses  to  petitions  for 
stay,  1,000  notices  that 
telecommunications  services  are 
offered.  50  complaints  and  50  responses 
to  complaints,  and  5  state  certifications. 

Estimated  Time  Per  Response:  .5-35 
hours. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden  to  Respondents: 
3,047  hours,  calculated  to  account  for 
the  following  activities:  Section 
1.1403(c)(1)  and  (2)  Notices  regarding 
removal  of  facilities  or  termination  of 
any  service  and  notices  regarding  any 
increase  in  pole  attachment  rates.  The 
Commission  estimates  that  there  are  an 
average  of  64  pole  attachment  contracts 
per  state.  18  states  are  certified  to 
regulate  the  rates,  terms  and  conditions 
for  pole  attachments,  while  the 
Commission  maintains  jurisdiction  in 
the  remaining  32  states.  64  contracts  per 
state  X  32  states  =  2,048  estimated 
contracts.  We  estimate  that  these 
contracts  expire  on  a  7  to  8  year  basis, 
thus  requiring  an  average  of  256  notices 
to  be  issued  per  year.  Utilities  will 
undergo  an  average  burden  of  2  hours 
p>er  notice.  256  notices  x  2  hours  per 
notice  =  512  hours. 

Section  1.1403(d)  Petitions  for  Stay. 
To  account  for  burden  hours  associated 
with  this  collection  of  information,  we 
estimate  that  10  petitions  of  stay  may  be 
filed  with  the  Commission  within  the 
next  year  with  an  average  burden  of  4 
hours  for  each  petitioner  and  4  hours  for 
each  respondent.  The  burden  estimates 
account  for  all  aspects  of  the  petition 
procedure.  10  petitions  x  2  parties  x  4 
hours  per  party  =  80  hours. 
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Section  1.1403(e)  Cable  operator 
notifications  to  pole  owners  upon 
offering  telecommunications  services. 
We  estimate  that  1.000  such  notices  will 
annually  be  made  by  cable  operators 
who  will  undergo  a  burden  of  .5  hours 
per  notice.  1.000  notices  x  .5  hours  = 
500  hours. 

Section  1.1404  Complaints,  Section 
1.1407  Responses  and  Replies.  We 
increase  our  estimates  of  both  the 
annual  number  of  complaints  that  may 
be  filed  with  the  Commission  and  the 
burden  associated  with  the  complaint 
procedure.  We  estimate  that  there  may 
be  as  many  as  50  complaint  cases 
annually  filed  with  the  Commission. 
Parties  in  complaint  cases  are  now 
estimated  to  undeigo  an  average  burden 
of  35  hours  for  all  aspects  of  the 
complaint  process,  including  the  filing 
of  responses  and  replies.  Our  estimate 
also  accounts  for  the  burden  for  parties 
to  calculate  rate  formulas  and  to 
determine  presumptive  average 
numbers  of  attachments  to  poles.  The 
Commission  estimates  that  50%  of 
parties  that  undergo  the  complaint 
process  will  use  the  services  of  outside 
legal  counsel.  Parties  that  use  outside 
legal  counsel  are  estimated  to  undergo 
an  average  burden  of  4  hours  to 
coordinate  information  with  outside 
legal  counsel.  SO  complaint  cases;  100 
parties.  50  parties  (50%  of  100)  using 
their  own  legal  staff  x  35  hours  =  1.750 
hours.  50  parties  (50%  of  40) 
coordinating  information  with  outside 
counsel  x  4  hours  =  200  hours. 

Section  1.1414  State  certification.  We 
estimate  that  5  states  may  file 
certifications  with  the  Commission  each 
year  with  an  average  burden  of  1  hour 
per  certification.  5x1  hour  =  5  hours. 
Total  Annual  Cost  to  Respondents: 
S267,122  calculated  to  account  for  the 
following  activities:  Section  1.1403(c) 
(1)  and  (2)  Notices  regarding  removal  or 
termination  of  facilities.  Postage  and 
stationery  costs  are  estimated  to  be  $2 
for  each  notice.  256  notices  x  $2  =  $512. 

Section  1.1403(d)  Petitions  for  Stay. 
Filings  expenses  (postage,  stationery, 
etc.)  for  these  petitions  are  estimated  to 
be  $5  per  party.  10  petitions  x  2  parties 
X  $5  =  $100. 

Section  1.1403(e)  Cable  operator 
notifications  to  pole  owners  upon 
offering  telecommunications  services. 
Postage  and  stationery  expenses  are 
estimated  to  be  $2  for  each  notice.  1,000 
notices  x  $2  =  $2,000. 

Section  1.1404  Complaints,  Section 
1.1407  Responses  and  Replies.  Filings 
expenses  (postage,  stationery,  etc.)  for 
these  complaints  are  estimated  to  be  $20 
per  party.  50  complaints  x  2  parties  x 
$20  =  $2,000.  In  addition,  we  estimate 
that  50%  of  parties  that  undergo  the 


complaint  process  will  use  the  services 
of  outside  legal  counsel  paid  at  a  rate  of 
$150  per  hour.  50  entities  (50%  of  100) 
paying  outside  legal  counsel  $150  per 
hour  X  35  hours  =  $262,500. 

Section  1.1414  State  certification. 
Postage  and  stationery  expenses  for  state 
certifications  filed  with  the  Commission 
are  estimated  to  be  $2  per  certification. 
5  certifications  x  $2  =  $10. 

Needs  and  Uses:  Information 
collection  requirements  regarding  pole 
attachment  provisions  are  used  by  the 
Commission  to  hear  and  resolve 
petitions  for  stay  and  complaints  as 
mandated  by  Section  224.  Information 
filed  has  been  used  to  determine  the 
merits  of  the  petitions  and  complaints. 
Additionally,  the  state  certifications  are 
used  to  make  public  notice  of  the  state's 
authority  to  regulate  the  rates,  terms  aq^ 
conditions  for  pole  attachments. 

Summary  of  Report  and  Order 

I.  Introduction 

1.  In  this  Report  and  Order  ["Order"), 
the  Commission  adopts  rules 
implementing  section  703  of  the 
Telecommunications  Act  of  1996  ("1996 
Act")  relating  to  pole  attachments. 
Section  703  amended  Section  224  of  the 
Communications  Act  and  requires  the 
Commission  to  prescribe  regulations  to 
govern  the  charges  for  pole  attachments 
used  by  telecommunications  carriers  to 
provide  tf  lecommunications  services. 
Section  703  also  requires  that  the 
Commission's  regulations  ensure  that  a 
utility  charges  just,  reasonable,  and 
nondiscriminatory  rates  for  pole 
attachments. 

II.  Bacliground 

2.  The  1996  Act  amended  Section  224 
in  several  important  respects.  While 
previously  the  protections  of  Section 
224  had  applied  only  to  cable  operators, 
the  1996  Act  extended  those  protections 
to  telecommunications  carriers  as  well. 
Further,  the  1996  Act  gave  cable 
operators  and  telecommunications 
carriers  a  mandatory  right  of  access  to 
utility  poles,  in  addition  to  maintaining 
a  schema  of  rate  regulation  governing 
such  attachments.  In  the  First  Report 
and  Order.  CC  Docket  No.  96-98, 
Implementation  of  the  Local 
Competition  Provisions  in  the 
Telecommunications  Act  of  1996  (61  FR 
45476,  August  29, 1996).  11  FCC  Red 
15499,  16058-107.  paras.  1119-1240 
(1996)  ["Local  Competition  Order"),  we 
adopted  a  number  of  rules 
implementing  the  new  access  provisions 
of  Section  224. 

3.  The  rules  we  adopt  in  this  Order 
implement  the  plain  language  of  Section 
224(e).  That  section  provides  that  the 


regulations  pnjmulgated  will  apply 
"when  the  parties  fail  to  resolve  a 
dispute  over  such  charges." 
Accordingly,  and  as  discussed  below, 
we  encourage  parties  to  negotiate  the 
rates,  terms,  and  conditions  of  pole 
attachment  agreements.  Although  the 
Commission's  rules  will  serve  as  a 
backdrop  to  such  negotiations,  we 
intend  the  Commission's  enforcement 
mechanisms  to  be  utilized  only  when 
good  faith  negotiations  fail.  Based  on 
the  Commission's  history  of  successful 
implementation  and  enforcement  of 
rules  governing  attachments  used  to 
provide  cable  service,  we  believe  that 
the  new  rules  will  foster  competition  in 
the  provision  of  telecommunications 
services  while  guaranteeing  fair 
compensation  for  the  utilities  that  own 
the  infrastructure  upon  which  such 
competition  depends. 

m.  Preference  for  Negotiated 
Agreements  and  Complaint  Resolution 
Procedures 

4.  Our  rules  for  complaint  resolution 
.  will  only  apply  when  the  parties  are 
unable  to  arrive  at  a  negotiated 
agreement.  We  affirm  our  belief  that  the 
existing  methodology  for  determining  a 
presumptive- maximum  pole  attachment 
rate,  as  modified  in  this  Order, 
facilitates  negotiation  because  the 
parties  can  predict  an  anticipated  range 
for  the  pole  attachment  rate.  We  further 
conclude  that  the  current  complaint 
procedures  are  adequate  to  establish  just 
and  reasonable  rates,  terms,  and 
conditions  for  pole  attachments.  An 
uncomplicated  complaint  process  and  a 
clear  formula  for  rate  determination  are 
essential  to  promote  the  use  of 
negotiations  for  pole  attachment  rates, 
terms,  and  conditions.  We  are 
committed  to  an  environment  where 
attaching  entities  have  enforceable 
rights,  where  the  interests  of  pole 
owners  are  recognized,  and  where  both 
parties  can  negotiate  for  pole  attachment 
rates,  allowing  the  availability  of 
telecommunications  services  to  expand. 

rv.  Charges  for  Attaching 

A.  Poles      I 

i.  Formula  Presumptions 

5.  In  determining  a  just  and 
reasonable  mte,  two  elements  of  the 
pole  are  examined:  usable  space  and 
other  than  usable  space.  The  costs 
relating  to  these  elements  are  allocated 
to  those  using  the  pole.  To  avoid  a  pole 
by  pole  rate  calculation,  the 
Commission  previously  adopted 
rebuttable  presiunptions  of  an  average 
pole  height  of  37.5  feet,  an  average 
amount  of  usable  space  of  13.5  feet,  and 
an  average  amoimt  of  24  feet  of 
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unusable  space  on  a  pole.  The 
Commission  also  established  a 
rebuttable  presumption  of  one  foot  as 
the  amount  of  space  a  cable  television 
attachment  occupies.  These 
presumptions  serve  as  the  premise  for 
calculating  pole  attachment  rates  under 
the  current  formula.  Until  resolution  of 
the  Pole  Attachment  Fee  Notice 
proceeding  CS  Docket  No.  97-98.  we 
will  apply  our  presumptions  as  they 
presently  exist  and  proceed  with  the 
implementation  under  the  1996  Act  of 
a  methodology  to  calculate  a  rate  for 
pole  attachments  used  in  the  provision 
of  telecommunications  services  by 
telecommunications  carriers  and  cable 
operators. 

ii.  Restrictions  on  Services  Provided 
Over  Pole  Attachments 

6.  In  the  Notice,  we  sought  comment 
on  whether  we  disagree  with  the  utility 
pole  owners  that  assert  that  the 
Commission's  decision  in  Heritage 
Cablevision  Associates  of  Dallas,  LP.  v. 
Texas  Utilities  Electric  Company 
("Heritage")  has  been  "overruled"  by 
the  passage  of  the  1996  Act  insofar  as  it 
held  that  a  cable  system  is  entitled  to  a 
Commission-regulated  rate  for  pole 
attachments  that  the  cable  system  uses 
to  provide  commingled  data  and  video. 
The  definition  of  "pole  attachment" 
does  not  turn  on  what  type  of  service 
the  attachment  is  used  to  provide. 
Rather,  a  "pole  attachment"  is  defined 
to  include  any  attachment  by  a  "cable 
television  system."  Thus,  the  rates, 
terms  and  conditions  for  all  pole 
attachments  by  a  cable  television  system 
are  subject  to  the  Pole  Attachment  Act. 
Under  Section  224(b)(1),  the 
Commission  has  a  duty  to  ensure  that 
such  rates,  terms,  and  conditions  are 
just  and  reasonable.  We  see  nothing  on 
the  face  of  Section  224  to  support  the 
contention  that  pole  owners  may  charge 
any  fee  they  wish  for  Internet  and 
traditional  cable  services  commingled 
on  one  transmission  facility. 

7.  Having  decided  that  cable  operators 
are  entitled  to  the  benefits  of  Section 
224  when  providing  commingled 
Internet  and  traditional  cable  services, 
we  next  turn  to  the  appropriate  rate  to 
be  applied.  We  conclude,  pursuant  to 
Section  224(b)(1),  that  the  just  and 
reasonable  rate  for  commingled  cable 
and  Internet  service  is  the  Section 
224(d)(3)  rate.  In  specifying  this  rate,  we 
intend  to  encourage  cable  operators  to 
make  Internet  services  available  to  their 
customers.  We  believe  that  specifying  a 
higher  rate  might  deter  an  operator  from 
providing  non-traditional  services.  Such 
a  result  would  not  serve  the  public 


interest.  Rather,  we  believe  that 
specifying  the  Section  224(d)(3)  rate 
will  encourage  greater  competition  in 
the  provision  of  Internet  service  and 
greater  benefits  to  consumers. 

8.  We  also  disagree  with  utiHty  pole 
owners  that  submit  that  all  cable 
operators  should  be  "presumed  to  be 
telecommunications  carriers"  and 
therefore  charged  at  the  higher  rate 
unless  the  cable  operator  certifies  to  the 
Commission  that  it  is  not  "offering" 
telecommunications  services.  We  think 
that  a  certification  process  would  add  a 
burden  that  manifests  no  benefit.  We 
believe  the  need  for  the  pole  owner  to 
be  notified  is  met  by  requiring  the  cable 
operator  to  provide  notice  to  the  pole 
owmer  when  it  begins  providing 
telecommunication  services.  The  rule 
we  adopt  in  this  Order  will  reflect  this 
required  notification.  We  also  reject  the 
suggestions  of  utility  pole  owmers  that 
the  Conunission  should  be  responsible 
for  monitoring  and  enforcing  a 
certification  of  cable  operators  regarding 
their  status.  The  record  does  not 
demonstrate  that  cable  operators  will 
not  meet  their  responsibilities.  If  a 
dispute  arises,  the  Commission's 
complaint  processes  can  be  invoked. 

iii.  Wireless  Attachments 

9.  Wireless  carriers  are  entitled  to  the 
benefits  and  protection  of  Section  224. 
Section  224(e)(1)  plainly  states:  "The 
Commission  shall  •   *  *  prescribe 
regulations  to  govern  the  charges  for 
pole  attachments  used  by 
telecommunications  carriers  to  provide 
telecommunications  services."  This 
language  encompasses  wireless 
attachments. 

10.  Statutory  definitions  and 
amendments  by  the  1996  Act 
demonstrate  Congress'  intent  to  expand 
the  pole  attachment  provisions  beyond 
their  1978  origins.  Section  224(a)(4) 
previously  defined  a  pole  attachment  as 
"any  attachment  by  a  cable  television 
system,"  but  now  states  that  a  pole 
attachment  is  "any  attachment  by  a 
cable  television  system  or  provider  of 
telecommunications  service."  Moreover, 
in  Section  224(d)(3),  Congress  applied 
the  current  pole  attachment  rules  as 
interim  rules  for  "any 
telecommunications  carrier  *  *  *  to 
provide  any  telecommunications 
service."  In  both  sections,  the  use  of  the 
word  "any"  precludes  a  position  that 
Congress  intended  to  distinguish 
between  wire  and  wireless  attachments. 
Section  224(e)(1)  contains  three  terms 
whose  definitions  support  this 
conclusion.  Section  3(44)  defines 
telecommunications  carrier  as  "any 


provider  of  telecommunications 
services."  Section  3(46)  states  that 
telecommunications  services  is  the 
"offering  of  telecommunications  for  a 
fee  directly  to  the  public  »   •   • 
regardless  of  the  facilities  used."  and 
Section  3(43)  specifies 
telecommunications  to  be  "the 
transmission,  between  or  among  points 
specified  by  the  user,  of  information  of 
the  user's  choosing,  without  change  in 
the  form  or  content  of  the  information 
as  sent  and  received."  The  use  of  "any" 
in  Section  3(44)  precludes  limiting 
telecommunications  carriers  only  to 
wireline  providers.  Wireless  companies 
meet  the  definitions  in  Sections  3(43) 
and  3(46).  In  fact,  the  Commission  has 
already  recognized  that  cellular 
telephone,  mobile  radio,  and  PCS  are 
telecommunications  services. 

11.  There  is  no  clear  indication  that 
our  rules  cannot  accommodate  wireless 
attachers'  use  of  poles  when 
negotiations  fail.  When  an  attachment 
requires  more  than  the  presumptive 
one-foot  of  usable  space  on  the  pole,  or 
otherwise  imposes  unusual  costs  on  a 
pole  owner,  the  one-foot  presumption 
can  be  rebutted.  In  addition,  when 
wireless  devices  do  not  need  to  use 
every  pole  in  a  utility's  inventory,  the 
parties  can  agree  on  some  reasonable 
percentage  of  poles  for  developing  a 
presumptive  number  of  attaching 
entities.  If  parties  cannot  modify  or 
adjust  the  formula  to  deal  with  unique 
attachments,  and  the  parties  are  unable 
to  reach  agreement  through  good  faith 
negotiations,  the  Commission  will 
examine  the  issues  on  a  case-by-case 
basis. 

iv.  Allocating  the  Cost  of  Other  Than 
Usable  Space 

a.  Method  of  Allocation.  12.  To 
determine  the  rate  that  a 
telecommunications  carrier  must  pay  for 
pole  attachments.  Section  224(e)(2) 
provides  that: 

A  utility  shall  apportion  the  cost  of 
providing  space  on  a  pole,  duct,  conduit,  or 
right-of-way  other  than  the  usable  space 
among  entities  so  that  such  apportioament 
equals  two-thirds  of  the  costs  of  providing 
space  other  than  the  usable  space  that  would 
be  allocated  to  such  entity  under  an  equal 
apportionment  of  such  costs  among  all 
attaching  entities. 

This  statutory  language  requires  an 
equal  apportionment  of  two-thirds  of 
the  costs  of  providing  other  than  usable 
("unusable")  space  among  all  attaching 
entities.  The  Commission  proposed  a 
methodology  to  apportion  these  costs 
which  translates  to  the  following 
formula: 
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Unusable     2     Unusable  Space 

Space    =  -  X —  X 

Factor       3        Pole  Height 


Net  Cost  of 
a  Bare  Pole 

Number  of 
Attachers 


,    Carrying 
'  Charge  Rate 


13.  We  adopt  our  proposed 
methodology  to  apportion  the  cost  of 
unusable  space.  We  believe  this  formula 
most  accurately  determines  the 
apportionment  of  cost  of  unusable 
space.  As  mandated  by  Congress,  it 
equally  apportions  two-thirds  of  the 
costs  of  unusable  space  among  attaching 
entities. 

b.  Counting  Attaching  Entities.  (1) 
Telecommunications  Carriers.  Cable 
Operators  and  Non-Incumbent  LECs.  14. 
We  will  count  as  separate  entities  any 
telecommunications  carrier,  any  cable 
operator,  and  any  non-incumbent  local 
exchange  carrier  ("LEG").  This  approach 
is  consistent  with  the  language  of  the 
statute  and  comports  with  Congress' 
intent  to  count  all  attaching  entities 
when  allocating  the  costs  of  unusable 
space.  The  statute  uses  the  term, 
"entities"  not  "telecommunications 
carriers"  when  indicating  how  the  costs 
of  unusable  space  should  be  allocated. 
We  interpret  this  use  to  indicate  the 
inclusion  of  cable  operators  as  well  as 
telecwnmunications  carriers  when 
allocating  the  cost  of  unusable  space. 

(2)  Pole  Owners  Providing 
Telecommunications  Services  and 
Incumbent  LECs.  15.  We  affirm  our 
tentative  conclusion  that  any  pole 
owner  providing  telecommunications 
services,  including  an  incumbent  local 
exchange  carrier  ("ILEC"),  should  be 
counted  as  an  attaching  entity  for  the 
purposes  of  allocating  the  costs  of 
unusable  space  under  Section  224(e)(2). 
This  includes  pole  owners  that  use  only 
a  part  of  their  physical  plant  capacity  to 
provide  these  services  and  is  consistent 
with  our  recognition  that  pole 
attachments  are  defmed  in  terms  of 
attachments  by  a  "provider  of 
telecommunication  service."  Section 
224(e)(2)  states  that  the  costs  of 
unusable  space  shall  be  allocated  on  the 
basis  of  "all  attaching  entities."  There  is 
no  indication  from  the  statutory 
language  or  legislative  history  that  any 
particular  attaching  entity  should  not  be 
counted. 

16.  We  also  believe  this  conclusion  is 
supported  by  Section  224(g)  which 
requires  that  a  utility  providing 
telecommunications  services  impute  to 
its  costs  of  providing  service  an  amount 
equal  to  the  rate  for  which  it  would  be 
liable  under  Section  224.  This  section 
reflects  Congress'  recognition  that  as  a 
provider  of  telecommunications 
services,  a  pole  owner  uses  and  benefits 
from  the  unusable  space  in  the  same 


way  as  the  other  attaching  entities. 
Section  224(g)  also  directs  the  utility  to 
impute  the  costs  relating  to  these 
services  to  the  appropriate  affiliate, 
making  clear  that  another  entity  is  using 
the  facility  and  should  be  counted  as  an 
attaching  entity.  We  will  count  any  pole 
owner  providing  telecommunications 
services,  including  an  ILEC,  as  an 
attaching  entity  for  the  purpose  of 
allocating  costs  of  unusable  space. 

(3)  Government  Attachments.  17.  To 
the  extent  that  government  agencies 
provide  cable  or  telecommunications 
service,  we  affirm  our  proposal  that  they 
be  included  in  the  count  of  attaching 
entities  for  purposes  of  allocating  the 
cost  of  unusable  space.  We  will  not 
include  government  agencies  in  the 
count  as  a  separate  entity  if  they  only 
provide  certain  attachments  for  public 
use,  such  as  traffic  signals,  festoon 
lighting,  and  specific  pedestrian 
lighting.  We  conclude  that,  where  a 
government  agency's  attachment  is  used 
to  provide  cable  or  telecommunications 
service,  the  government  attachment  can 
accurately  be  described  as  a  "pole 
attachment"  within  the  meaning  of 
Section  224(a)(4)  of  the  1996  Act.  Like 
a  private  pole  attachment,  it  benefits 
equally  from  the  unusable  space  on  the 
pole  and  the  costs  for  this  benefit  are 
properly  placed  on  the  government 
entity  or  the  pole  owner.  Since  the 
government  attacher  and  the  pole  owner 
have  a  relationship  that  benefits  both 
parties,  we  are  not  persuaded  that  the 
pole  owner  is  unfairly  absorbing  the 
cost  of  the  government's 
telecommunications  attachments  to  the 
extent  the  pole  owner's  franchise  so 
provides.  We  will  not  include  a 
government  agency  with  an  attachment 
that  does  not  provide  cable  or 
telecommunications  service  as  an  entity 
in  the  count  when  apportioning  the 
costs  of  unusable  space  because  such  an 
attachment  is  not  a  "pole  attachment" 
within  the  meaning  of  Section  224(a)(4). 

(4)  Space  Occupied  on  Pole.  18.  In 
suggesting  the  alternative  approach  that 
entities  using  more  than  one  foot  be 
counted  as  a  separate  entity  for  each 
foot  or  increment  thereof,  we  sought  to 
ensure  that  entities  be  allocated  the 
costs  of  the  unusable  space  through  a 
means  reflecting  their  relative  use.  The 
record  does  not  indicate  whether  use  of 
more  than  one  foot  by  an  entity  will  be 
a  pervasive  or  occasional  circumstance. 
We  agree  with  those  parties  that  state 


that  allocating  space  in  such  a  manner 
will  add  a  level  of  complexity,  and  not 
necessarily  produce  a  fairer  allocation  of 
the  cost  of  unusable  space.  We  are  also 
convinced  that  the  alternative  proposal 
is  inconsistent  with  the  plain  meaning 
of  Section  224(e)  which  apportions  the 
cost  of  unusable  space  "under  an  equal 
apportionment  of  such  costs  among  all 
attaching  entities." 

19.  As  another  alternative  method  to 
apportioning  cost  equally,  MCI  argues 
that  the  apportionment  of  two-thirds  of 
the  costs  of  unusable  space  should  be 
based  on  the  number  of  attachments 
rather  than  the  number  of  attaching 
entities.  Allocating  costs  by  the  number 
of  entities,  it  argues,  would  not  allocate 
any  unusable  space  to  overlashings  and 
will  result  in  an  incentive  for 
"speculative"  overlashing  by  existing 
attachers.  We  also  will  not  adopt  MQ's 
proposal  to  count  attachments  instead  of 
attaching  entities.  The  record  does  not 
demonstrate  that  overlashing  leads  to 
distortion  of  the  allocation  of  the  costs 
of  the  pole. 

c.  Overlashing.  (a)  Overlashing  One's 
Own  Pole  Attachment.  20.  We  have 
been  presented  with  no  persuasive 
reason  to  change  the  Commission's 
policy  that  encourages  overlashing,  and 
we  agree  with  representatives  of  the 
cable  and  telecommunications 
industries  that,  to  the  extent  that  it  does 
not  significantly  increase  the  burden  on 
the  pole,  overlashing  one's  own  pole 
attachment  should  be  permitted  without 
additional  charge.  To  the  extent  that  the 
overlashing  does  create  an  additional 
burden  on  the  pole,  any  concerns 
should  be  satisfied  by  compliance  with 
generally  accepted  engineering 
practices.  We  note  that  we  have  deferred 
decision  on  the  issue  of  the  effect  any 
increased  buitden  may  have  on  the  rate 
the  utility  pole  owner  may  charge  the 
host  attacher.  We  believe  that  the  Pole 
Attachment  Pee  Notice  rulemaking  is  a 
more  appropriate  forum  for  resolution  of 
this  issue.  As  stated  above,  we  affirm 
our  current  presumptions  for  the  time 
being.  We  also  do  not  believe  that 
overlashing  is  an  expansion  of  a  pole 
owners*  obligation.  Overlashing  has 
been  in  practice  for  many  years.  We 
believe  utility  pole  owners'  concerns  are 
addressed  by  Section  224's  assurance 
that  pole  ovmers  receive  a  just  and 
reasonable  rate  and  that  pole 
attachments  may  be  denied  for  reasons 
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of  safety,  reliability,  and  generally 
applicable  engineering  purposes. 

(b)  Third  Party  Overlashing.  21.  The 
record  does  not  indicate  that  third  party 
overlashing  adds  any  more  burden  to 
the  pole  than  overlashing  one's  own 
pole  attachment.  We  do  not  believe  that 
third  party  overlashing  disadvantages 
pole  owners  in  either  receiving  fair 
compensation  or  in  being  able  to  ensure 
the  integrity  of  the  pole.  Facilitating 
access  to  the  pole  is  a  tangible 
demonstration  of  enhancing  competitive 
opportunities  in  commimications. 
Allowing  third  party  overlashing  wiU 
also  reduce  construction  disruption 
(and  the  expense  associated  therewith] 
which  would  otherwise  likely  take  place 
by  third  parties  instalhng  new  poles  and 
separate  attachments.  Accordingly,  we 
will  allow  third  party  overlashing 
subject  to  the  same  safety,  reliability, 
and  engineering  constraints  that  apply 
to  overlashing  one's  own  ]}ole 
attachment.  Qmcems  that  third  party 
overlashing  will  increase  the  bunlen  on 
the  pole  can  be  addressed  by 
compliance  with  generally  accepted 
engineering  practices. 

22.  We  believe  that  when  a  host 
attaching  entity  allows  an  overlashing 
attachment  to  be  installed  to  its  own 
pole  attachment  by  a  third  party  for  the 
purposes  of  that  third  party  offering  and 
providing  cable  or  telecommunications 
services  to  the  pubUc,  that  third  party 
overlashing  entity  should  be  classified 
as  a  separate  attaching  entity  for 
purposes  of  allocating  costs  of  unusable 
space  because  Ccmgress  indicated  that 
the  unusable  space  was  of  equal  benefit 
to  all  attaching  entities.  In  order  to 
implement  the  allocation  of  unusable 
space,  the  third  party  overlasher  will 
necessarily  need  to  have  some 
understanding  or  agreement  with  the 
pole  owner,  and  an  agreement  with  the 
host  attaching  entity.  Commenters  assert 
that  overlashing  xmder  these 
circumstances  should  be  classified  as  a 
separate  attachment.  We  agree. 

(c)  Lease  and  Use  of  Excess  Capacity/ 
Dark  Fiber  23.  There  is  general 
consensus  among  cable  operators  and 
teleconunimications  carriers  that  the 
leasing  and  use  of  dark  fiber  by  third 
parties  places  no  additional  spatial  or 
physical  requirements  on  the  utility 
pole.  Cable  operators, 
telecommunications  carriers,  and  utihty 
pole  owners  all  contend  that  the  use  of 
dark  fiber  is  a  pro-competitive, 
enviroimientally  sound  and  economical 
use  of  existing  facihties.  We  agree  and 
conclude  that  the  leasing  of  dark  fiber 
by  a  third  party  is  not  an  individual 
pole  attachment  separate  fi-om  the  host 
attachment.  Such  use  will  not  require 
pa3mient  to  the  pole  owner  separate 


from  the  payment  by  the  host  attaching 
entity.  We  also  agree  with  cable 
operators,  telecommunications  carriers, 
and  utility  pole  owners  that,  if  an 
attachment  previously  used  for 
providing  solely  cable  services  would, 
as  a  result  of  the  leasing  of  dark  fiber, 
also  be  used  for  providing 
telecommimications  services,  the  rate 
for  the  attachment  would  be  determined 
under  Section  224(e),  consistent  with 
our  discussion  regarding  restrictions  on 
services  provided  over  pole 
attachments. 

(d)  Presumptive  Average  Number  of 
Attaching  Entities.  24.  We  befieve  that 
the  most  efficient  and  expeditious 
manner  to  calculate  a  presiunptive 
number  of  attaching  oitities  is  for  each 
utility  to  develop  its  own  presimiptive 
average  niunber  of  attaching  entities. 
Utilities  not  only  possess  this 
information  but  have  {iamiliarity  and 
expertise  to  structure  it  properly.  Based 
cm  the  reccHd,  we  think  the  alternative 
of  the  Commission  imdertaking  a  siuvey 
is  too  ounbersome  and  would  not 
necessarily  enhance  accuracy.  We  do 
not  beUeve  that  the  Fiber  Deployment 
Update  is  an  appropriate  resource  bom 
which  to  develop  the  presumptive 
average.  The  Fiber  Deployment  Update 
presents  data  about  fiber  optic  facihties 
and  capacity  built  or  used  by 
interexchange  carriers.  Bell  operating 
comptanies.  and  other  LECs  and 
competitive  access  providers.  These 
data  are  inadequate  for  the  purposes  of 
creating  a  presiunptive  average  niunber 
of  attaching  entities  because  it  does  not 
include  data  pertaining  to  cable 
operators.  Our  decision  providing  that 
the  utiUty  will  estabUsh  a  presumptive 
number  of  attaching  entities  is  also 
premised  on  the  information  developed 
reflecting  where  the  service  is  being 
provided,  instead  of  a  broad  national 
average.  We  think  there  will  be  a  range 
of  presumptive  averages  defending  on 
rural,  urban,  or  urbanized  areas.  To 
ensure  that  rates  are  appropriately 
representative,  each  utihty  shall 
determine  a  presumptive  average  for  its 
rural,  urban  and  urbanized  service  areas 
as  defined  by  the  United  States  Census 
Bureau. 

25.  We  will  require  each  utihty  to 
develop,  through  the  information  it 
possesses,  a  presumptive  average 
number  of  attaching  entities  on  its  poles 
based  on  location  (urban,  rural, 
urbanized)  and  based  upon  our 
discussion  herein  regarding  the 
counting  of  attaching  entities  for 
allocating  the  costs  of  unusable  space.  A 
utihty  shall,  upon  request,  provide  all 
attaching  entities  and  all  entities 
seeking  access  the  methodology  and 
information  by  which  a  utihty's 


presumption  was  determined.  We 
expect  a  good  faith  effort  by  a  utihty  in 
establishing  its  presumption  and 
updating  it  when  a  change  is 
necessitated.  For  example,  when  a  new 
attaching  entity  has  a  substantial  impact 
on  the  number  of  attaching  entities,  the 
utility's  presumptive  average  should  be 
modified.  This  method  should  be 
consistent  with  present  practice,  as  we 
understand  most  pole  attachment 
agreements  "provide  for  periodic  field 
surveys,  generally  once  every  three  to 
seven  years,  to  determine  which  entities 
have  attached  what  facihties  to  whose 
poles." 

26.  Challenges  to  the  presumptive 
average  number  of  attaching  entities  by 
the  telecommunications  carrier  or  cable 
operator  may  be  made  in  the  same 
manner  as  challenges  presently  are 
undertaken.  The  challenging  party  will 
initially  be  required  to  identify  and 
calculate  the  number  of  attachments  tm 
the  poles  and  submit  to  the  utihty  what 
it  believes  to  be  an  appropriate  average. 
Where  the  number  of  poles  is  large,  and 
complete  inspection  impractical,  a 
statistically  sound  survey  should  be 
submitted.  The  pole  owner  will  be 
afforded  an  opportunity  to  justify  the 
presumption.  Where  a  presumpticm  is 
successfully  challenged,  the  resulting 
figure  will  be  deemed  to  be  the  number 
of  attaching  entities. 

V.  Allocating  the  Cost  of  Usable  Space 

27.  Sectitm  224(e)(3)  provides  that  a 
utihty  shall  ap;>ortion  the  cost  of 
providing  usable  space  among  all 
entities  according  to  the  percentage  of 
usable  space  required  fm  each  entity. 
The  Commission  has  defined  usable 
space  as  the  space  on  the  utihty  pole 
above  the  minimum  grade  level  that  is 
usable  for  the  attachment  of  wires, 
cable,  and  related  equipment.  In  the 
Second  Report  and  Order,  72  FCC  2d 
59,  the  Commission  considered 
comment  regarding  the  amount  of 
usable  space  for  various  size  poles  in 
difiierent  service  areas.  The  Commission 
subsequently  adopted  a  rebuttable 
presumption  that  a  pole  contains  13.5 
feet  of  usable  space.  The  usable  space 
presumption  has  been  contested  in 
complaint  proceedings  before  the 
Commission.  In  1986.  the  Commission 
revisited  the  usable  space  issue  and 
upheld  the  presumption.  In  1997.  the 
Commission  sought  comment  on  the 
presumptive  amount  of  usable  space  in 
the  Pole  Attachment  Fee  Notice.  In  the 
Notice,  we  sought  comment  on  the 
usable  space  presumption  to  establish  a 
full  record  for  attachments  made  by 
telecommunications  carriers  under  the 
1996  Act.  The  Commission  also 
proposed  to  modify  the  current 
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methodology  to  reflect  only  the  cost 
associated  with  usable  space  to  arrive  at 
a  factor  for  apportioning  the  costs  of 


usable  space  for  telecommunications 
carriers  under  Section  224(e)(3).  For 
allocating  the  costs  of  usable  space  to 


telecommunications  carriers,  the 
following  basic  formula  was  proposed: 


Usable     Space  Occupied  by  Attachment     Total  Usable  Space  ^  Net  Cost  of  ^    Canying 


Space  = 
Factor 


Total  Usable  Space 


I 


Pole  Height 


Bare  Pole  '^Charge  Rate 


(1)  Applying  the  13.5  Foot 
Presumption  and  the  One  Foot 
Presumption  to  Telecommunications 
Carriers.  28.  We  believe  that  the 
information  we  received  in  this 
proceeding  regarding  calculation  of 
usable  space  is  more  appropriately 
addressed  in  the  Pole  Attachment  Fee 
Notice  proceeding  and  we  will  thus 
reserve  our  decision  on  the  total  amount 
of  usable  space  issue  until  the 
resolution  of  that  proceeding.  For  the 
present  time,  the  presumption  that  a 
pole  contains  13.5  feet  of  usable  space 
will  remain  applicable.  We  adopt  our 
proposed  methodology  to  apportion  the 
cost  of  the  usable  space.  We  believe  this 
formula  most  accurately  determines  the 
apportionment  of  the  cost  of  usable 
space.  As  mandated  by  Congress,  it 
incorporates  the  principle  of 
apportioning  the  cost  of  such  space 
according  to  the  percentage  of  space 
required  for  each  entity. 

29.  The  Commission's  one  foot 
presumption  has  been  in  place  since 
1979.  Neither  the  1996  Act's 
amendments  to  Section  224  nor  the 
record  in  this  proceeding  suggest  that  a 
different  presumption  should  be 
applicable  to  telecommunications 
carriers.  Circumstances  that  are  unique 
or  that  clearly  warrant  a  departure  from 
the  formula  may  be  used  to  rebut  the 
presumption. 

(2)  Overlashing  and  Dark  Fiber.  30. 
Consistent  with  our  above  discussion 


regarding  overlashing,  we  find  that  the 
one  foot  presumption  shall  continue  to 
apply  where  an  attaching  entity  has 
overlashed  its  own  pole  attachments. 
We  also  determine  that  facilities 
overlashed  by  third  parties  onto  existing 
pole  attachments  are  presumed  to  share 
the  presumptive  one  foot  of  usable 
space  of  the  host  attachment.  To  the 
extent  that  the  overlashing  creates  an 
additional  burden  on  the  pole,  any 
concerns  should  be  satisfied  by 
compliance  with  generally  accepted 
engineering  practices.  We  again  note 
that  we  have  deferred  decision  to  the 
Pole  Attachment  Fee  Notice  proceeding 
on  the  issue  of  the  effect  any  increased 
burden  may  have  on  the  rate  the  utility 
pole  owner  may  charge  the  host 
attacher.  As  stated  above,  we  believe 
that  that  proceeding  is  a  more 
appropriate  forum  for  resolution  of  this 
issue.  As  also  stated  above,  we  affirm 
our  current  presumptions  for  the  time 
being.        | 

B.  Application  of  Pole  Attachment 
Formula  to  Telecommunications 
Carriers     I 

31.  We  ^ree  with  cable  operators  and 
telecommunications  carriers  that  the 
continued  use  of  a  clear  formula  for  the 
Commission's  rate  determination  is  an 
essential  element  when  parties  negotiate 
for  pole  attachment  rates,  terms  and 
conditions.  We  think  that  a  formula 
encompassing  these  statutory  directives 


of  how  pole  ovimers  should  be 
compensated  adds  certainty  and  clarity 
to  negotiations  as  well  as  assists  the 
Commission  when  it  addresses 
complaints.  We  conclude  that  the 
addition  of  the  unusable  and  usable 
space  factors,  developed  to  implement 
Sections  224(e)(2)  and  (e)(3),  is 
consistent  with  a  just,  reasonable,  and 
nondiscriminatory  pole  attachment  rate 
for  telecommunications  carriers.  We 
affirm  the  following  formula,  to  be  used 
to  determine  the  maximum  just  and 
reasonable  pole  attachment  rate  for 
telecommunications  carriers,  including 
cable  operators  providing 
telecommunications  services,  effective 
February  8,  2001,  encompassing  the 
elements  enumerated  in  the  law: 


Maximum 
Rate 


Unusable  Usable 
Space  +  Space 
Factor      Factor 


C.  Application  of  Pole  Attachment 
Formula  to  Conduits 

32.  Section  224(e)(2)  requires  that 
two-thirds  of  the  cost  of  the  unusable 
space  be  apportioned  equally  among  all 
attaching  entities.  In  the  Notice,  the 
Commission  proposed  a  methodology  to 
apportion  the  costs  of  unusable  space 
among  attaching  entities.  The  following 
formula  was  proposed  as  the 
methodology  to  determine  costs  of 
unusable  space  in  a  conduit: 


Conduit  Unusable 
Space  Factor 


2 
=  — X 

3 


Net  Linear  Cost  of 
Unusable  Conduit  Space 

Number  of  Attachers 


,    Carrying 
Charge  Rate 


In  the  Notice,  the  Commission  also 
sought  comment  on  what  portions  of 
duct  or  conduit  are  "unusable"  within 
the  terms  of  the  1996  Act.  The 
Commission  proposed  that  a 
presumptive  ratio  of  usable  ducts  to 
maintenance  ducts  be  adopted  to 
establish  the  amount  of  unusable  space. 

33.  Section  224(e)(3)  states  that  the 
cost  of  providing  usable  space  shall  be 


apportioned  according  to  the  percentage 
of  usable  space  required  for  the  entity 
using  the  conduit.  Usable  space  is  based 
on  the  number  of  ducts  and  the 
diameter  of  the  ducts  contained  in  a 
conduit.  In  the  Pole  Attachment  Fee 
Notice,  the  Commission  sought 
comment  on  a  proposed  conduit 
methodology  for  use  in  determining  a 


pole  attachmant  rate  for  conduit  under 
Section  224(d)(3).  In  the  Notice,  the 
Commission  sought  comment  on  a 
proposed  half-duct  methodology  for  use 
in  a  proposed  formula  to  determine  a 
conduit  usable  space  factor.  The 
proposed  usable  space  formula  under 
Section  224(e)(3)  for  pole  attachments  in 
conduits  is  as  follows: 
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Conduit 
Usable  _  1 
Space  ~T^ 
Factor 


IDuct 


Average  Number  of 

Ducts,  less  Adjustments 

for  maintenance  ducts 


Net  Linear  Cost  of 

X    Usable  Conduit   x 

Space 


Carrying 
Charge  Rate 


In  the  Notice,  the  Commission  sought 
comment  on  the  half-duct 
presumption's  appHcability  to 
determine  usable  space  and  to  allocate 
costs  of  providing  usable  space  to  the 
telecommunications  carrier.  The 
Commission  also  sought  comment  on 
how  its  proposed  conduit  methodology 
impacts  determining  an  appropriate 
ratio  of  usable  to  imusable  space  within 
a  duct  or  conduit. 

a.  Counting  Attaching  Entities  for 
Purposes  of  Allocating  Cost  of  Other 
than  Usable  Space.  34.  For  the  purpose 
of  allocating  the  cost  of  unusable  space 
in  a  conduit  system,  we  agree  that  each 
party  that  actually  installs  one  or  more 
wires  in  a  duct  or  duct  bank  should  be 
coimted  as  a  single  attaching  entity, 
regardless  of  the  number  of  cables 
installed  or  the  amount  of  duct  space 
occupied.  The  statutory  preference  for 
clarity  is  preeminent  and  we  perceive 
no  generally  apphcable  method  that 
does  not  involve  complexity  and 
confusion  other  than  counting  each 
entity  within  the  conduit  system  as  a 
separate  attaching  entity. 

b.  Unusable  Space  in  a  Conduit 
System.  35.  We  disagree  that  no 
unusable  space  exists  in  a  conduit 
system.  There  appear  to  be  two  aspects 
to  the  imusable  space  within  conduit 
systems.  First,  there  is  that  space 
involved  in  the  construction  of  the 
system,  without  which  there  would  be 
no  usable  space.  Second,  there  is  that 
space  within  the  system  which  may  be 

,  unusable  after  the  system  is  constructed. 
We  believe  that  the  costs  for  the 
construction  of  the  system,  which  allow 
the  creation  of  the  usable  space,  should 
be  part  of  the  imusable  space  allocated 
among  attaching  entities.  We  also 
beheve  that  maintenance  ducts  reserved 
for  the  benefit  and  use  of  all  attaching 
entities  should  be  considered  unusable 
space. 

36.  With  regard  to  space  in  a  conduit 
that  is  deteriorated,  the  record  is  less 
clear.  We  are  reluctant  to  require  that 
the  costs  of  space  that  cannot  be  used 
by,  and  provide  no  benefit  to,  an 
existing  attaching  entity  should  be 
allocated  beyond  the  utility  conduit 
owner,  hi  contrast,  unusable  space  on  a 
pole  is  largely  attributed  to  safety  and 
engineering  concerns,  adherence  to 
which  benefits  the  pole  owner  and 
attaching  entities.  Space  in  a  conduit 
that  has  deteriorated  serves  no  benefit  to 


the  existing  rate-paying  attaching 
entities.  Deteriorated  duct  creates  space 
that  has  been  rendered  unused  by  the 
utility.  If  such  space  could,  with 
reasonable  effort  and  expense,  be  made 
available,  the  space  is  usable  and  not 
unusable. 

c.  Half-Duct  Presumption  for 
Determining  Usable  Conduit  Space.  37. 
We  adopt  our  proposed  rebuttable 
presumption  that  a  cable  or 
telecommunications  attacher  occupies  a 
half-duct  of  space  in  order  to  determine 
a  reasonable  conduit  attachment  rate. 
We  note  that  the  National  Electric  Safety 
Code  rule  relied  on  by  the  electric 
utilities  does  not  prohibit  the  sharing  of 
space  between  electric  and 
communications.  Rather,  the  rule 
conditions  the  sharing  of  such  space  on 
the  maintenance  and  operation  being 
performed  by  the  utihty.  We  continue  to 
beheve  that  the  half-duct  methodology 
is  the  simplest  and  most  reasonable 
approximation  of  the  actual  space 
occupied  by  an  attacher.  This  method, 
patterned  after  the  one  used  by  the 
Massachusetts  Department  of  Pubhc 
Utilities  C'MDPU"),  allows  for 
determining  the  cost  p)er  foot  of  one 
duct  and  then  dividing  by  two  instead 
of  actually  measuring  the  duct  space 
occupied.  The  MDPU  finds,  and  we 
agree,  that  this  method  is  reasonable 
because  an  attacher's  use  of  a  duct  does 
not  preclude  the  use  of  the  other  half  of 
the  duct  so  the  attacher  should  not  have 
to  pay  for  the  entire  duct.  In  situations 
where  the  formula  is  inappropriate 
because  it  has  been  demonstrated  that 
there  are  more  than  two  users  in  the 
conduit  or  that  one  particular 
attachment  occupies  the  entire  duct,  so 
as  to  preclude  another  from  using  the 
duct,  our  half-duct  presumption  can  be 
rebutted.  If  a  new  entity  is  installing  an 
attachment  in  a  previously  unoccupied 
duct,  we  beheve  that  such  entity  should 
be  encouraged  to  place  inner-duct  prior 
to  placing  its  wires  in  the  duct. 

d.  Conduit  Pole  Attachment  Formula. 
38.  We  believe  that  a  formula 
encompassing  statutory  directives  of 
how  utilities  should  be  compensated  for 
the  use  of  conduit  adds  certainty  and 
clarity  to  negotiations  as  well  as  assists 
the  Commission  when  it  addresses 
complaints.  We  conclude  that  the 
addition  of  the  conduit  unusable  and 
conduit  usable  space  factors,  developed 
to  implement  Section  224(e)(2)  and 


Section  224(e)(3),  is  consistent  with  a 
just,  reasonable,  and  nondiscriminatory 
pole  attachment  rate  for 
telecommunications  carriers  in  conduit. 
We  adopt  the  following  formula  to  be 
used  to  determine  the  maximum  just 
and  reasonable  pole  attachment  rate  for 
telecommunications  carriers  in  a 
conduit  system,  effective  February  8, 
2001,  encompasses  the  elements 
enumerated  in  the  law: 


Conduit     Conduit 

Unusable     Usable 

Space    ■•"  Space 

Factor       Factor 


Maximum 
Conduit 
Rate  Per  Net  " 
Linear  Foot 

D.  Rights-of-Way 

39.  The  information  submitted  in  this 
proceeding  is  not  sufficient  to  enable  us 
to  adopt  detailed  standards  that  would 
govern  all  right-of-way  situations.  We 
thus  beheve  it  prudent  for  the 
Commission  to  gain  experience  through 
case-by-case  adjudication  to  determine 
whether  additional  "guiding  principles" 
or  presumptions  are  necessary  or 
appropriate.  Therefore,  we  vnll  address 
complaints  about  just,  reasonable,  and 
nondiscriminatory  pole  attachments  to  a 
utility's  right-of-way  on  a  case-by-case 
basis. 

V.  Cost  Elements  of  the  Fonnula  for 
Poles  and  Conduit 

40.  In  regulating  pole  attachment 
rates,  the  Commission  has  implemented 
a  cost  methodology  premised  on 
historical  or  embedded  costs.  These  are 
costs  that  a  firm  has  incurred  in  the  past 
for  providing  a  good  or  service  and  are 
recorded  for  accounting  pmposes  as 
past  operating  expenses  and 
depreciation.  Many  parties  in  this 
proceeding,  as  well  as  in  the  Pole 
Attachment  Fee  Notice  proceeding, 
advocate  extension  of  historical  costs, 
while  a  number  of  parties  advocate  that 
the  Commission  adopt  a  forward- 
looking  economic  cost-pricing  ("FLEC") 
methodology  for  pole  attachments. 
Forward-looking  cost  methodologies 
seek  to  consider  the  costs  that  an  entity 
would  inciu*  if  it  were  to  construct 
facilities  now  to  provide  the  good  or 
service  at  issue. 

41.  We  did  not  raise  the  issue  of 
forward  looking  costs  in  the  Notice  in 
this  proceeding.  While  we  do  not 
prejudge  the  arguments  raised  by  the 
commenters,  we  dechne  to  address  at 
this  time  proposals  to  shift  to  a  forward 


I 


I 


12020  Federal  Register /Vol.  63,  No.  48 /Thursday.  March  12,  1998 /Rules  and  Regulations 


looking  cost  methodology.  Accordingly, 
we  will  continue  the  use  of  historical 
costs  in  our  pole  attachment  rate 
methodology,  specifically  as  it  is 
applied  to  telecommunications  carriers 
and  cable  operators  providing 
telecommunications  services. 

VI.  Implementation  and  Effective  Date 
of  Rules 

42.  We  conclude  that  the  statutory 
language  is  explicit  in  requiring  that  any 
increase  in  the  rates  for  pole 
attachments  shall  be  phased-in  over  five 
years  in  equal  annual  increments 
beginning  on  the  effective  date  of  such 
regulations.  We  clarify  that  the  statutory 
language  "beginning  on  the  effective 
date  of  such  regulations"  refers  to 
February  8.  2001,  or  five  years  after  the 
enactment  of  the  1996  Act.  We  affirm 
that  the  five-year  phase-in  is  to  apply  to 
rate  increases  only  and  that  the  amount 
of  the  increase  or  the  difference  between 
the  Section  224(d)  rate  and  the  224(e) 
rate  shall  be  applied  annually  until  the 
full  amount  of  Uie  increase  is  absorbed 
within  five  years  of  February  8,  2001. 
Rate  reductions  are  not  subject  to  the 
phase-in  and  are  to  be  implemented 
immediately. 

Final  Regulatory  Flexibility  Analysis 

43.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA").  an  Initial 
Regulatory  FlexibiUty  Analysis 
("IRFA")  was  incorporated  in  the 
Notice.  The  Commission  sought  written 
public  comment  on  the  proposals  in  the 
Notice  including  comment  on  the  IRFA. 
The  comments  received  are  discussed 
below.  This  present  Final  Regulatory 
Flexibility  Analysis  ("FRFA")  conforms 
to  the  RFA. 

A.  Need  for.  and  Objectives  of,  the 
Order 

44.  Section  703  of  the  1996  Act 
requires  the  Commission  to  prescribe 
regulations  to  govern  the  charges  for 
pole  attachments  used  by 
telecommunications  carriers  to  provide 
telecommunications  services.  The 
objectives  of  the  rules  adopted  herein 
are,  consistent  with  the  1996  Act,  to 
promote  competition  and  the  expansion 
of  telecommunications  services  and  to 
reduce  barriers  to  entry  into  the 
telecommunications  market  by  ensuring 
that  charges  for  pole  attachments  are 
just,  reasonable  and  nondiscriminatory. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

45.  No  comments  submitted  in 
response  to  the  Notice  were  specifically 
identified  by  the  commenters  as  being 
in  response  to  the  IRFA  contained  in  the 


Notice.  Small  Cable  Business 
Association  ("SCBA")  filed  comments 
in  response  to  the  IRFA  contained  in  the 
Pole  Attachment  Fee  Notice,  and.  to  the 
extent  they  are  relevant  to  the  issues  in 
this  proceeding,  we  incorporate  them 
herein  by  reference.  SCBA  claims  in  its 
IRFA  comments  that,  because  of  the 
statutory  exclusion  of  cooperatives  from 
the  definidon  of  utility,  Section  224 
does  not  minimize  market  entry  barriers 
for  small  cable  operators.  According  to 
SCBA,  the  IRFA  in  the  Pole  Attachment 
Fee  Notice  fails  to  consider  this  issue. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

46.  The  RFA  generally  defines  a 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  orgpnization."  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  small  business 
concern  under  the  Small  Business  Act. 
A  "small  business  concern"  is  one  that: 
(1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA").  For  many  of  the  entities 
described  below,  the  SBA  has  defined 
small  business  categories  through 
Standard  Industrial  Classification 
("SIC")  codes. 

a.  Utilities 

47.  Many  of  the  decisions  and  rules 
adopted  herein  may  have  a  significant 
effect  on  a  substantial  number  of  utility 
companies.  Section  224  defines  a 
"utility"  as  "any  person  who  is  a  local 
exchange  carrier  or  an  electric,  gas, 
water,  steam,  or  other  public  utility,  and 
who  owns  or  controls  poles,  ducts, 
conduits,  or  rights-of-way  used,  in 
whole  or  in  part,  for  any  wire 
communications.  Such  term  does  not 
include  any  railroad,  any  person  who  is 
cooperatively  organized,  or  any  person 
owned  by  the  Federal  Government  or 
any  State."  The  SBA  has  provided  the 
Commission  with  a  list  of  utility  firms 
which  may  be  affected  by  this 
rulemaking.  Based  upon  the  SBA's  list, 
the  Commission  concludes  that  all  of 
the  following  types  of  utility  firms  may 
be  affected  by  the  Commission's 
implementation  of  Section  224. 

Cl)  Electric  Utilities  (SIC  4911.  4931  8- 
4939).  48.  Electric  Services  (SIC  491 1). 
The  SBA  has  developed  a  definition  for 
small  electric  utility  firms.  The  Census 
Bureau  reports  that  a  total  of  1379 
electric  utilities  were  in  operation  for  at 
least  one  year  at  the  end  of  1992. 
According  to  SBA,  a  small  electric 


utility  is  an  entity  whose  gross  revenues 
did  not  exceed  five  million  dollars  in 
1992.  The  Census  Bureau  reports  that 
447  of  the  1379  firms  listed  had  total 
revenues  below  five  million  dollars. 

49.  Electric  and  Other  Services 
Combined  (SIC  4931).  The  SBA  has 
classified  this  entity  as  a  utiUty  whose 
business  is  less  than  95%  electric  in 
combination  with  some  other  type  of 
service.  The  Census  Bureau  reports  that 
a  total  of  135  such  firms  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  The  SBA's  definition  of  a  small 
electric  and  other  services  combined 
utility  is  a  firm  whose  gross  revenues 
did  not  exceed  five  million  dollars  in 
1992.  The  Census  Bureau  reported  that 
45  of  the  135  firms  listed  had  total 
revenues  below  five  million  dollars. 

50.  Combination  Utilities,  Not 
Elsewhere  Classified  (SIC  4939).  The 
SBA  defines  this  utiUty  as  providing  a 
combination  of  electric,  gas,  and  other 
services  which  are  not  otherwise 
classified.  The  Census  Bureau  reports 
that  a  total  of  79  such  utilities  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  combination  utility  is  a  firm 
whose  gross  revenues  did  not  exceed 
five  million  dollars  in  1992.  The  Census 
Bureau  reported  that  63  of  the  79  firms 
listed  had  total  revenues  below  five 
million  dollars. 

(2)  Gas  Production  and  Distribution 
(SIC  4922.  4923.  4924.  4925  8-  4932).  51. 
Natural  Gas  Transmission  (SIC  4922). 
The  SBA's  definition  of  a  natural  gas 
transmitter  is  an  entity  that  is  engaged 
in  the  transmission  and  storage  of 
natural  gas.  The  Census  Bureau  reports 
that  a  total  of  144  such  firms  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  natural  gas  transmitter  is  an 
entity  whose  gross  revenues  did  not 
exceed  five  million  dollars  in  1992.  The 
Census  Bureau  reported  that  70  of  the 
144  firms  listed  had  total  revenues 
below  five  million  dollars. 

52.  Natural  Gas  Transmission  and 
Distribution  (SIC  4923).  The  SBA  has 
classified  this  entity  as  a  utiUty  that 
transmits  and  distributes  natural  gas  for 
sale.  The  Census  Bureau  reports  that  a 
total  of  126  such  entities  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  The  SBA's  definition  of  a  small 
natural  gas  transmitter  and  distributor  is 
a  firm  whose  gross  revenues  did  not 
exceed  five  million  dollars.  The  Census 
Bureau  reported  that  43  of  the  126  firms 
listed  had  total  revenues  below  five 
million  dollars. 

53.  Natural  Gas  Distribution  (SIC 
4924).  The  SBA  defines  a  natural  gas 
distributor  as  an  entity  that  distributes 
natural  gas  for  sale.  The  Census  Bureau 
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reports  that  a  total  of  478  such  fiims 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.  According  to  the 
SBA,  a  small  natural  gas  distributor  is 
an  entity  whose  gross  revenues  did  not 
exceed  five  miUion  dollars  in  1992.  The 
Census  Bureau  reported  that  267  of  the 
478  firms  Usted  had  total  revenues 
below  five  million  dollars. 

54.  Mixed,  Manufactured,  or  Liquefied 
Petroleum  Gas  Production  and/or 
Distribution  (SIC  4925).  The  SBA  has 
classified  this  entity  as  a  utiUty  that 
engages  in  the  manufacturing  and/or 
distribution  of  the  sale  of  gas.  These 
mixtures  may  include  natiual  gas.  The 
Census  Bureau  reports  that  a  total  of  43 
such  firms  were  in  operation  for  at  least 
one  year  at  the  end  of  1992.  The  SBA's 
definition  of  a  small  mixed, 
manufactured  or  liquefied  petroleum 
gas  producer  or  distributor  is  a  firm 
whose  gross  revenues  did  not  exceed 
five  million  dollars  in  1992.  The  Census 
Bureau  reported  that  31  of  the  43  firms 
listed  had  total  revenues  below  five 
million  dollars. 

55.  Gas  and  Other  Services  Combined 
(SIC  4932).  The  SBA  has  classified  this 
entity  as  a  gas  company  whose  business 
is  less  than  95%  gas,  in  combination 
with  other  services.  The  Census  Bureau 
reports  that  a  total  of  43  such  firms  were 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA,  a 
small  gas  and  other  services  combined 
utility  is  a  firm  whose  gross  revenues 
did  not  exceed  five  million  dollars  in 
1992.  The  Census  Bureau  reported  that 
24  of  the  43  firms  listed  had  total 
revenues  below  five  million  dollars. 

[3)  Water  Supply  (SIC  4941).  56.  The 
SBA  defines  a  water  utility  as  a  firm 
who  distributes  and  sells  water  for 
domestic,  commercial  and  industrial 
use.  The  Census  Bureau  reports  that  a 
total  of  3,169  water  utihties  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  water  utility  is  a  firm  whose 
gross  revenues  did  not  exceed  five 
million  dollars  in  1992.  The  Census 
Bureau  reported  that  3065  of  the  3169 
firms  listed  had  total  revenues  below 
five  million  dollars. 

[4]  Sanitary  Systems  (SIC  4952,  4953 
&■  4959).  57.  Sewerage  Systems  (SIC 
4952).  The  SBA  defines  a  sewage  firm 
as  a  utility  whose  business  is  the 
collection  and  disposal  of  waste  using 
sewage  systems.  TTie  Census  Bureau 
reports  that  a  total  of  410  such  firms 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.  According  to  SBA's 
definition,  a  small  sewerage  system  is  a 
firm  whose  gross  revenues  did  not 
exceed  five  million  dollars.  The  Census 
Bureau  reported  that  369  of  the  410 


firms  listed  had  total  revenues  below 
five  million  dollars. 

58.  Refuse  Systems  (SIC  4953).  The 
SBA  defines  a  firm  in  the  business  of 
refuse  as  an  establishment  whose 
business  is  the  collection  and  disposal 
of  refuse  "by  processing  or  destruction 
or  in  the  operation  of  incinerators,  waste 
treatment  plants,  landfills,  or  other  sites 
for  disposal  of  such  materials."  The 
Census  Bureau  reports  that  a  total  of 
2287  such  firms  were  in  o]}eretion  for  at 
least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  small 
refuse  system  is  a  firm  whose  gross 
revenues  did  not  exceed  six  million 
dollars.  The  Census  Bureau  reported 
that  1908  of  the  2287  firms  listed  had 
total  revenues  below  six  million  dollars. 

59.  Sanitary  Services.  Not  Elsewhere 
Classified  (SIC  4959).  The  SBA  defines 
these  firms  as  engiaged  in  sanitary 
services.  The  Census  Bureau  reports  that 
a  total  of  1214  such  firms  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  sanitary  service  firms  gross 
revenues  did  not  exceed  five  milUon 
dollars.  The  Census  Bureau  reported 
that  1173  of  the  1214  firms  listed  had 
total  revenues  below  five  million 
dollars. 

[5)  Steam  and  Air  Conditioning 
Supply  (SIC  4961).  60.  TTie  SBA  defines 
a  steam  and  air  conditioning  supply 
utility  as  a  firm  who  produces  and/ or 
sells  steam  and  heated  or  cooled  air. 
The  Census  Bureau  reports  that  a  total 
of  55  such  firms  were  in  operation  for 
at  least  one  year  at  the  end  of  1992. 
According  to  SBA's  definition,  a  steam 
and  air  conditioning  supply  utility  is  a 
firm  whose  gross  revenues  did  not 
exceed  nine  milUon  dollars.  The  Census 
Bureau  reported  that  30  of  the  55  firms 
listed  had  total  revenues  below  nine 
million  dollars. 

(6)  Irrigation  Systems  (SIC  4971).  61. 
The  SBA  defines  irrigation  systems  as 
firms  who  operate  water  supply  systems 
for  the  purpose  of  irrigation.  The  Census 
Bureau  reports  that  a  total  of  297  firms 
were  in  operation  for  at  least  one  year 

at  the  end  of  1992.  According  to  SBA's 
definition,  a  small  irrigation  service  is  a 
firm  whose  gross  revenues  did  not 
exceed  five  million  dollars.  The  Census 
Bureau  reported  that  286  of  the  297 
firms  listed  had  total  revenues  below 
five  million  dollars. 

b.  Telephone  Companies  (SIC  4813). 
62.  Many  of  the  decisions  and  rules 
adopted  herein  may  have  a  significant 
effect  on  a  substantial  niunber  of  small 
telephone  companies.  The  SBA  has 
defined  a  small  business  for  SIC  code 
4813  (Telephone  Communications, 
except  Radiotelephone)  to  be  a  small 
entity  when  it  has  no  more  than  1500 


employees.  The  Census  Biu-eau  reports 
that,  at  the  end  of  1992.  there  were  3497 
firms  engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
variety  of  diff^erent  categories  of  carriers, 
including  local  exchange  carriers 
("LECs"),  interexchange  carriers 
("IXCs"),  competitive  access  providers 
("CAPs"),  cellular  carriers,  mobile 
service  carriers,  operator  service 
providers,  pwy  telephone  operators, 
personal  communications  service 
("PCS")  providers,  covered  SMR 
providers  and  resellers.  Some  of  those 
3497  telephone  service  firms  may  not 
qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
"independently  owned  and  operated." 
We  therefore  conclude  that  fewer  than 
3497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
this  Order.  Below,  we  estimate  the 
potential  number  of  small  entity 
telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected 
by  the  rules  adopted  herein  in  this 
service  category. 

(i)  Wireline  Carriers  and  Service 
Pmviders.  63.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that,  there 
were  2321  such  telephone  companies  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  business  telephone  company 
other  than  a  radiotelephone  company  is 
one  employing  no  more  than  1500 
persons.  Of  the  2321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau.  2295  were  reported  to 
have  fewer  than  1000  employees.  Thus, 
at  least  2295  non-radiotelephone 
companies  that  might  qualify  as  small 
entities  or  small  incumbent  LECs,  or 
small  entities  based  on  these 
employment  statistics.  Although  some 
of  these  carriers  are  likely  not 
independently  owned  and  operated,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  2295  small  entity  telephone 
communications  companies  other  than 
radiotelephone  companies  that  may  be 
affected  by  the  decisions  or  rules 
adopted  in  this  Order. 

(i)  Local  Exchange  Carriers.  64. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
SBA  rules  is  for  telephone 
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communications  companies  other  than 
radiotelephone  (wireless)  companies 
(SIC  4813).  The  most  reliable  source  of 
information  regarding  the  number  of 
LECs  nationwide  appears  to  be  the  data 
that  the  Commission  publishes  annually 
in  its  Telecommunications  Industry 
Revenue  report,  regarding  the 
Telecommunications  Relay  Service 
("TRS").  According  to  "TRS  Worksheet" 
data  released  in  November  1997,  there 
are  1371  companies  reporting  that  they 
categorize  themselves  as  LECs. 
Although  some  of  these  carriers  are 
likely  not  independently  owned  and 
operated,  or  have  more  than  1500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1371  small 
incumbent  LECs  that  may  be  affected  by 
the  rules  adopted  herein. 

[3]  Interexchange  Carriers.  65.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  interexchange 
services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies  (SIC  4813).  The  most  reliable 
source  of  information  regarding  the 
number  of  IXCs  nationwide  of  which  we 
are  aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with 
TRS.  According  to  our  most  recent  data, 
143  companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  services.  Although  some 
of  these  carriers  are  likely  not 
independently  owned  and  operated,  or 
have  more  than  1500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  IXCs 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  143  small  entity  IXCs  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  this  Order. 

[4]  Competitive  Access  Providers.  66. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
competitive  access  services.  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies  (SIC  4813).  The 
most  reliable  source  of  information 
regarding  the  number  of  CAPs 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS 
Worksheet.  According  to  our  most 
recent  data,  109  companies  reported 
that  they  were  engaged  in  the  provision 


of  competitive  access  services.  Although 
some  of  these  carriers  are  likely  not 
independently  owned  and  operated,  or 
have  more  than  1500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  CAPs 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  109  small  entity  CAPs  that 
may  be  affected  by  the  decisions  and 
rules  adopted  herein. 

(5)  Cellular  Service  Carriers.  67. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
cellular  services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies  (SIC  4812).  The  most  reliable 
source  of  information  regarding  the 
number  of  cellular  service  carriers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS 
Worksheet.  The  TRS  Worksheet  places 
cellular  lioensees  and  Personal 
Communications  Service  ("PCS") 
licensees  in  one  group.  According  to  the 
most  recent  data,  there  are  804  carriers 
reporting  that  they  categorize 
themselves  as  either  PCS  or  cellular 
carriers.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cellular 
service  cairiers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  804  small 
entity  cellular  service  carriers  that  may 
be  affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

(6)  Mobile  Service  Carriers.  68. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  mobile  service 
carriers,  such  as  paging  companies.  The 
closest  applicable  definition  under  SBA 
rules  is  fox  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies  (SIC  4813).  The 
most  reliable  source  of  information 
regarding  the  number  of  mobile  service 
carriers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS  Worksheet.  According  to  our  most 
recent  data,  172  companies  reported 
that  they  were  engaged  in  the  provision 
of  mobile  services.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  mobile 


service  carriers  that  would  qualify 
under  SBA's  definition.  Consequently, 
we  estimate  that  there  are  fewer  than 
172  small  entity  mobile  service  carriers 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Order. 

(7)  Broadband  Personal 
Communications  Services  ("PCS") 
Licensees.  69.  The  broadband  PCS 
spectrum  is  divided  into  six  frequency 
blocks  designated  A  through  F,  and  the 
Commission  has  held  auctions  for  each 
block.  The  Commission  has  defined 
"small  entity"  for  Blocks  C  and  F  as  an 
entity  that  has  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years.  For  Block  F,  an 
additional  classification  for  "very  small 
business"  was  added  and  is  defined  as 
an  entity  that,  together  with  their 
affiliates,  has  average  gross  revenues  of 
not  more  than  $15  million  for  the 
preceding  three  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  broadband  PCS  auctions 
has  been  approved  by  the  SBA.  No 
small  businesses  within  the  SBA- 
approved  definition  bid  successfully  for 
licenses  in  Blocks  A  and  B.  There  were 
90  winning  bidders  that  qualified  as 
small  entities  in  the  Block  C  auction.  A 
total  of  93  small  and  very  small  business 
bidders  won  approximately  40%  of  the 
1479  licenses  for  Blocks  D.  E,  and  F. 
However,  licenses  for  blocks  C  through 
F  have  not  been  awarded  fully,  therefore 
there  are  few,  if  any,  small  businesses 
currently  providing  PCS  services.  Based 
on  this  information,  we  conclude  that 
the  number  of  broadband  PCS  licensees 
will  include  the  90  winning  C  Block 
bidders  and  the  93  qualifying  bidders  in 
the  D,  E,  and  F  blocks,  for  a  total  of  183 
small  PCS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules.  We  note  that  the  TRS  Worksheet 
data  track  PCS  licensees  in  the  reporting 
category  "Cellular  or  Personal 
Communications  Service  Carrier."  As 
noted  supra  in  the  paragraph  regarding 
cellular  carriers,  according  to  the  most 
recent  data,  there  are  804  carriers 
reporting  that  they  place  themselves  in 
this  category. 

(8)  Specialized  Mobile  Radio  ("SMR") 
Licensees.  70.  Pursuant  to  47  CFR 
90.814(b)(1)  and  90.912(b)(1).  the 
Commission  has  defined  small  entity  in 
auctions  for  geographic  area  800  MHz 
and  900  MHz  SMR  licenses  as  a  firm 
that  had  average  annual  gross  revenues 
of  less  than  $15  million  in  the  three 
previous  calendar  years.  This  definition 
of  a  small  entity  in  the  context  of  800 
MHz  and  900  MHz  SMR  has  been 
approved  by  the  SBA.  The  rules  adopted 
in  this  Order  may  apply  to  SMR 
providers  in  the  800  MHz  and  900  MHz 
bands  that  either  hold  geographic  area 
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licenses  or  have  obtained  extended 
implementation  authorizations.  We  do 
not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  less  than  $15  miHion.  We 
assume,  for  purposes  of  this  FRFA,  that 
all  of  the  extended  implementation 
authorizations  may  be  held  by  small 
entities  which  may  be  affected  by  the 
decisions  and  rules  adopted  in  this 
Order.  We,  note  that  the  TRS  Worksheet 
data  track  SMR  licensees  in  the 
reporting  category  "Paging  and  Other 
Mobile  Carriers."  According  to  the  most 
recent  data,  there  are  172  carriers, 
including  SMR  carriers,  reporting  that 
they  place  themselves  in  this  category. 

71.  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  that  qualified  as  small 
entities  in  the  900  MHz  auction.  Based 
•on  this  information,  we  conclude  that 
the  number  of  900  MHz  geographic  area 
SMR  licensees  affected  by  the  rules 
adopted  in  this  Order  includes  these  60 
small  entities.  The  Commission  also 
recently  held  auctions  for  the  525 
licenses  for  the  upper  200  cheuinels  in 
the  800  MHz  SMR  band.  There  were  10 
winning  bidders  that  qualified  as  small 
entities  in  that  auction.  Based  on  this 
information,  we  conclude  that  the 
number  of  geographic  area  SMR 
licensees  that  may  be  affected  by  the 
rules  adopted  in  this  Order  also 
includes  these  10  small  entities. 
However,  the  Commission  has  not  yet 
determined  how  many  licenses  will  be 
awarded  for  the  lower  230  channels  in 
the  800  MHz  geographic  area  SMR 
auction.  There  is  no  basis,  moreover,  on 
which  to  estimate  how  many  small 
entities  will  win  these  licenses.  Given 
that  nearly  all  radiotelephone 
companies  have  fewer  than  1000 
employees  and  that  no  reliable  estimate 
of  the  number  of  prospective  800  MHz 
licensees  for  the  lower  230  channels  can 
be  made,  we  assume,  for  purposes  of 
this  FRFA.  that  all  of  the  licenses  may 
be  awarded  to  small  entities  that  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  Order. 

[9]  Resellers.  72.  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  resellers.  The  closest 
apphcable  definition  under  SBA  rules  is 
for  all  telephone  communications 
companies  (SIC  4812  and  4813).  The 
most  reliable  source  of  information 
regarding  the  number  of  resellers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS 


Worksheet.  According  to  our  most 
recent  data,  339  companies  reported 
that  they  were  engaged  in  the  resale  of 
telephone  services.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1500  employees,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  resellers 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  339  small  entity  resellers 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Order. 

c.  Wireless  (Radiotelephone)  Carriers 
(SIC  4812) 

73.  Although  wireless  carriers  have 
not  historically  affixed  their  equipment 
to  utility  poles,  pursuant  to  the  terms  of 
the  1996  Act,  such  entities  are  entitled 
to  do  so  with  rates  consistent  with  the 
Commission's  rules  discussed  herein. 
SBA  has  developed  a  definition  of  small 
entities  for  radiotelephone  (wireless) 
companies.  The  Census  Bureau  reports 
that  there  were  1176  such  companies  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  SBA's  definition, 
a  small  business  radiotelephone 
company  is  one  employing  no  more 
than  1500  persons.  The  Census  Bureau 
also  reported  that  1164  of  those 
radiotelephone  companies  had  fewer 
than  1000  employees.  Thus,  even  if  all 
of  the  remaining  12  companies  had 
more  than  1500  employees^lhere  would 
still  be  1164  radiotelephone  companies 
that  might  qualify  as  small  entities  if 
they  are  independently  owned  and 
operated.  Although  some  of  these 
carriers  are  likely  not  independently 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  radiotelephone 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  1164  small  entity 
radiotelephone  companies  diat  may  be 
affected  by  the  rules  adopted  herein. 

d.  Cable  System  Operators  (SIC  4841) 

74.  The  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services,  which 
includes  all  such  companies  generating 
less  than  $11  million  in  revenue 
annually.  This  definition  includes  cable 
systems  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  the 
Census  Bureau,  there  were  1423  such 
cable  and  other  pay  television  services 


generating  less  than  $11  million  in 
revenue. 

75.  The  Commission  has  developed 
its  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company."  is  one 
serving  fewer  than  400,000  subscribers 
nationwride.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1439  cable  systems  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  systems.  Consequently,  we 
estimate  that  there  are  fewer  than  1439 
small  entity  cable  system  operators  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  this  Order. 

76.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  one  percent  of  all  subscribers  in 
the  United  States  and  is  not  affiliated 
with  any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700.000 
subscribers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617.000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
systems  serving  617.000  subscribers  or 
less  totals  1450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affihated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000.  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  systems 
under  the  definition  in  the 
Communications  Act. 

e.  Municipalities 

77.  The  term  "small  governmental  "^ 
jurisdiction"  is  defined  as  "governments 
of  *  *  *  districts,  with  a  population  of 
less  than  50,000."  There  are -85,006 
governmental  entities  in  the  United 
States.  This  number  includes  such 
entities  as  states,  counties,  cities,  utility 
districts  and  school  districts.  We  note 
that  Section  224  specifically  excludes 
any  utility  which  is  cooperatively 
organized,  or  any  person  owned  by  the 
Federal  Government  or  any  State.  For 
this  reason,  we  believe  that  Section  224 
will  have  minimal  if  any  affect  upon 
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small  municipalities.  Further,  there  are 
18  states  and  the  District  of  Columbia 
that  regulate  pole  attachments  pursuant 
to  Section  224(c)(1).  Of  the  85,006 
governmental  entities.  38,978  are 
counties,  cities  and  towns.  The 
remainder  are  primarily  utility  districts, 
school  districts,  and  states.  Of  the 
38.978  counties,  cities  and  towns, 
37,566  or  96%,  have  populations  of 
fewer  than  50.000. 

D.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

78.  The  rules  adopted  in  this  Order 
will  require  a  change  in  certain 
recordkeeping  requirements.  A  utility 
pole  owner  will  now  have  to  maintain 
specific  records  relating  to  the  number 
of  attachers  for  purposes  of  determining 
and  updating  its  presumptive  average 
number  of  attachers  for  computing  the 
unusable  space  calculation  for  the 
telecommunications  carrier  rate 
formula.  The  utility  pole  owner  may 
also  require  the  services  of  an 
accountant  to  determine  the  new 
telecommunications  rate.  In  addition, 
our  rules  adopted  herein  will  require 
cable  operators  to  notify  the  pole 
owner(s)  if  and  when  the  cable  operator 
begins  providing  telecommunications 
services.  We  sought  comment  in  the 
Notice  on  whether  small  entities  may  be 
required  to  hire  additional  staff  and 
expend  additional  time  and  money  to 
comply  with  the  proposals  set  forth  in 
the  Notice.  In  addition,  we  sought 
comment  as  to  whether  there  will  be  a 
disproportionate  burden  placed  on 
small  entitles  in  complying  with  the 
proposals  set  forth  in  this  Order. 

79.  We  did  not  receive  any  comments 
asserting  that  small  entities  will  be 
required  to  hire  additional  staff  and 
expend  additional  time  and  money  to 
determine  the  appropriate  rate  for 
telecommunications  carriers  under  our 
new  rules.  SCBA  was  the  only 
commenter  to  claim  that  there  will  be  a 
disproportionate  burden  placed  on 
small  entities.  SCBA  claims  that  small 
cable  systems  will  be  particularly  hurt 
by  the  statutory  exemption  of 
cooperatives  from  the  definition  of 
utility  because  small  cable  systems  often 
operate  in  rural  areas  and  therefore 
necessarily  attach  their  plant  to  rural 
telephone  and  electric  cooperatives.  We 
note  that  SBCA  does  not  appear  to  be 
claiming  that  our  rules  will 
disproportionately  burden  small  cable 
systems,  but  that  where  our  rules  do  not 
apply,  small  cable  system  operators  will 
be  disproportionately  harmed.  Because 
the  exemption  for  cooperatives  was  set 
forth  by  Congress  clearly  in  Section 
224(a)(1).  the  Commission  is  unable  to 


address  SBCA's  concerns  in  this  regard. 
We  conclude  that  our  rules  will  not 
disproportionately  burden  small 
entities. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

80.  The  1996  Act  requires  the 
Commission  to  adopt  a 
telecommunications  carrier 
methodology  within  two  years  of  the 
enactment  of  the  1996  Act.  We  sought 
comment  in  the  Notice  on  various 
alternative  ways  of  implementing  the 
statutory  requirements  and  any  other 
potential  impact  of  these  proposals  on 
small  business  entities.  We  sought 
comment  on  the  implementation  of  a 
methodology  to  ensure  just,  reasonable 
and  nondiscriminatory  pole  attachment 
and  conduit  rates  for 
telecommunications  carriers.  We  also 
sought  comment  on  how  to  develop  a 
rights  of- way  rate  methodology  for 
telecommunications  carriers. 

81.  In  accordance  with  the  RFA,  the 
Commission  has  endeavored  to 
minimize  significant  impact  on  small 
entities.  With  regard  to  our  pole 
attachments  complaint  process,  we 
rejected  a  proposal  that  we  establish  an 
amount  in  controversy  as  a  minimum 
threshold  fbr  filing  a  complaint  because, 
among  other  things,  it  might  preclude 
small  entities  from  obtaining  relief  from 
unjust,  unreasonable  or  discriminatory 
pole  attachment  rates.  We  also  rejected 
as  too  burdensome  the  suggestion  that 
cable  operators  be  required  to  certify 
annually  as  to  whether  they  are 
providing  telecommunications  services. 
To  minimize  the  burden  on  utility  pole 
owners,  including  those  that  qualify  as 
small  entities,  and  to  promote  certainty 
and  efficiency  in  determining  the  pole 
attachment  rate  for  telecommunications 
carriers,  we  have  maintained  our 
formula  presumptions,  including  our 
one-foot  presumption  of  usable  space. 
We  also  determined  that,  as  an 
alternative  to  requiring  utility  pole 
owners  to  conduct  potentially  expensive 
pole-by-pole  inventories  for  the  number 
of  attachers  on  each  pole,  we  would 
require  pole  owners  to  develop,  through 
information  it  possesses,  a  presumptive 
average  number  of  attachers,  based  on 
location  (i,e.,  urban,  rural  and 
urbanized). 

82.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Order,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  see  5  U.S.C. 
§  801(a)(1)(A). 


IX.  Ordering  clauses 

83.  It  is  Ordered  that,  pursuant  to 
Sections  1,  4(i)  and  224  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151,  154(i)  and 
224,  the  Commission's  rules  are  hereby 
amended. 

84.  It  is  further  Ordered  that  §  1.1402 
of  the  Commission's  rules  will  become 
effective  April  13, 1998,  and  that 
§§1.1403, 1.1404, 1.1409, 1.1417  and 
1.1418  of  the  Commission's  rules  will 
become  effective  July  30, 1998,  unless 
the  Commission  publishes  a  notice 
before  that  date  stating  that  the  Office  of 
Management  emd  Budget  ("OMB")  has 
not  approved  the  information  collection 
requirements  contained  in  the  rules. 

85.  It  is  further  Ordered  that  the 
Commission's  Office  of  Public  Affairs. 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Report  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analyses,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  1 

Practice  and  procedure. 
Federal  Communications  Commission. 
Magalie  Roman  Saias. 

Secretary. 

Rules  Changes 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Part  1  as 
set  forth  below: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authorityi47  U.S.C.  151, 154.  303,  and 
309(j)  unless  otherwise  noted. 

2.  Section  1.1402  is  amended  by 
revising  paragraph  (c)  and  by  adding 
new  paragraphs  (i),  (j),  (k),  (1)  and  (m) 
to  read  as  follows: 

§1.1402    Definitions. 
*        *        *  I     *        * 

(c)  With  respect  to  poles,  the  term 
usable  space  means  the  space  on  a 
utility  pole  above  the  minimum  grade 
level  which  can  be  used  for  the 
attachment  of  wires,  cables,  and 
associated  equipment.  With  respect  to 
conduit,  the  term  usable  space  means 
space  within  a  conduit  system  which  is 
available,  or  which  could,  with 
reasonable  effort  and  expense,  be  made 
available,  for  the  purpose  of  installing 
wires,  cable  and  associated  equipment 
for  telecommunications  services. 
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(i)  The  term  conduit  means  a  pipe 
placed  in  the  ground  in  which  cables 
and/or  wires  may  be  installed. 

(j)  The  term  conduit  system  means 
structures  that  provide  physical 
protection  for  cable  and/or  wires  that 
allow  new  cables  to  be  added  along  a 
route. 

(k)  The  term  duct  means  a  single 
enclosed  raceway  for  conductors,  cable 
and/or  wire. 

(1)  With  respect  to  poles,  the  term 
unusable  space  means  the  space  on  a 
utility  pole  below  the  usable  space, 
including  the  amount  required  to  set  the 
depth  of  the  pole.  With  respect  to 
conduit,  the  term  unusable  space  means 
space  involved  in  the  construction  of  a 
conduit  system,  without  which  there 
would  be  no  usable  space,  and 
maintenance  ducts  reserved  for  the 
benefit  of  all  conduit  users. 

(m)  The  term  attaching  entity  includes 
cable  operators,  telecommunications 
carriers,  incumbent  local  exchange 
carriers,  utilities  and  governmental 
entities  providing  cable  or 
telecommimications  services. 

3.  Section  1.1403  is  amended  by 
revising  the  section  heading  and  adding 
new  paragraph  (e)  to  read  as  follows: 

§  1.1 403    Duty  to  provide  access; 
modifications;  notice  of  removai,  increase 
Of  modification;  petition  for  temporary  stay; 
and  cable  operator  notice. 

•  •        *        *        • 

(e)  Cable  operators  must  notify  pole 
owners  upon  offering 
telecommunications  services. 

4.  Section  1.1404  is  by  amended  by 
redesignating  paragraphs  (g)(12),  (h),  (i), 
(j)  and  (k)  as  (g)(13),  (k),  (1).  (m)  and  (n), 
and  adding  new  paragraphs  (g)(12),  (h), 
(i)  and  (j)  to  read  as  follows: 

§1.1404    Complaint 

*  »        *        •        • 

(g)  •  *  * 


(12j  The  average  amount  of  unusable 
space  per  pole  for  those  poles  used  for 
pole  attachments  (a  24  foot  presumption 
may  be  used  in  lieu  of  actual 
measurement,  but  the  presumption  may 
be  rebutted);  and 
•        •        »        *        • 

(h)  With  respect  to  attachments 
within  a  duct  or  conduit  system,  where 
it  is  claimed  that  either  a  rate  is  unjust 
or  unreasonable,  or  a  term  or  condition 
is  unjust  or  unreasonable  and 
examination  of  such  term  or  condition 
requires  review  of  the  associated  rate, 
the  complaint  shall  provide  data  and 
information  in  support  of  said  claim. 
The  data  and  information  shall  include, 
where  applicable,  equivalent 
information  as  specified  in  paragraph  (g) 
of  this  section. 

(i)  With  respect  to  rights-of-way, 
where  it  is  claimed  that  either  a  rate  is 
unjust  or  imreasonable,  or  a  term  or 
condition  is  unjust  or  unreasonable  and 
examination  of  such  term  or  condition 
requires  review  of  the  associated  rate, 
the  complaint  shall  provide  data  and 
information  in  support  of  said  claim. 
The  data  and  information  shall  include, 
where  applicable,  equivalent 
information  as  specified  in  paragraph  (g] 
of  this  section. 

(j)  If  any  of  the  information  and  data 
required  in  paragraphs  (g),  (h)  and  (i)  of 
this  section  is  not  provided  to  the  cable 
television  operator  or 
telecommunications  carrier  by  the 
utility  upon  reasonable  request,  the 
cable  television  operator  or 
telecommunications  carrier  shall 
include  a  statement  indicating  the  steps 
taken  to  obtain  the  information  from  the 
utility,  including  the  dates  of  all     ~ 
requests.  No  complaint  filed  by  a  cable 
television  operator  or 
telecommunications  carrier  shall  be 
dismissed  where  the  utility  has  failed  to 
provide  the  information  required  under 


paragraphs  (g),  (h)  or  (i)  of  this  section, 
as  applicable,  after  such  reasonable 
request.  A  utility  must  supply  a  cable 
television  operator  or 
telecommunications  carrier  the 
information  required  in  paragraph  (g), 
(h)  or  (i)  of  this  section,  as  applicable, 
along  with  the  supporting  pages  from  its 
FERC  Form  1.  FCC  Form  M.  or  other 
report  to  a  regulatory  body,  within  30 
days  of  the  request  by  the  cable 
television  operator  or 
telecommunications  carrier.  The  cable 
television  operator  or 
telecommunications  carrier,  in  turn, 
shall  submit  these  pages  with  its 
complaint.  If  the  utility  did  not  supply 
these  pages  to  the  cable  television 
operator  or  telecommunications  carrier 
in  response  to  the  information  request, 
the  utility  shall  supply  this  information 
in  its  response  to  the  complaint. 

5.  Section  1.1409  is  amended  by 
revising  paragraph  (e)  and  adding  a  new 
paragraph  (f)  to  read  as  follows: 

Sec.  1.1409    Commission  consideration  of 
the  complaint 

***** 

(e)  When  parties  fail  to  resolve  a 
dispute  regarding  charges  for  pole 
attachments  and  the  Commission's 
complaint  procedures  under  Section 
1.1404  are  invoked,  the  Commission 
will  apply  the  following  formulas  for 
determining  a  maximum  just  and 
reasonable  rate: 

(1)  The  following  formula  shall  apply 
to  attachments  by  cable  operators 
providing  cable  services.  This  formula 
shall  also  apply  to  attachments  by  any 
telecommunications  carrier  (to  the 
extent  such  carrier  is  not  a  party  to  a 
pole  attachment  agreement)  or  cable 
operator  providing  telecommunications 
services  until  February  8,  2001: 


Maximum  Rate  = 


Space  Occupied  by  Attachment    Net  Cost  of      Carrying 


Total  Usable  Space 


Bare  Pole     Charge  Rate 


(2)  Subject  to  paragraph  (f)  the 
following  formula  shall  apply  to  pole 
attachments  on  a  pole  by  any 
telecommunications  carrier  (to  the 
extent  such  carrier  is  not  a  party  to  a 
pole  attachment  agreement)  or  cable 
operator  providing  telecommunications 
services  beginning  on  February  8,  2001: 

Maximum  Pole  Rate  =  Unusable  Space 
Factor  +  Usable  Space  Factor 

For  purposes  of  this  formula,  the 
unusable  space  factor,  as  defined  under 
Section  1.1417(b),  and  the  usable  space 


factor,  as  defined  under  Section 
1.1418(b),  shall  apply  per  pole. 

(3)  Subject  to  paragraph  (f)  the 
following  formula  shall  apply  to  pole 
attachments  within  a  conduit  system 
beginning  on  February  8,  2001: 

Maximum  Conduit  Rate  =  Conduit 
Unusable  Space  Factor  +  Conduit 
Usable  Space  Factor 

For  purposes  of  this  formula,  the 
conduit  unusable  space  factor,  as 
defined  under  Section  1.1417(c),  and 
the  conduit  usable  space  factor,  as 


defined  under  Section  1.1418(c),  shall 
apply  to  each  linear  foot  occupied. 

(f)  Paragraphs  (e)(2)  and  (e)(3)  of  this 
section  shall  become  effective  February 
8,  2001  (i.e.,  five  years  after  the  effective 
date  of  the  Telecommunications  Act  of 
1996).  Any  increase  in  the  rates  for  pole 
attachments  that  result  from  the 
adoption  of  such  regulations  shall  be 
phased  in  over  a  period  of  five  years 
beginning  on  the  effective  date  of  such 
regulations  in  equal  annual  increments. 
The  five-year  phase-in  is  to  apply  to  rate 
increases  only.  Rate  reductions  are  to  be 
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implemented  immediately.  The 
determination  of  any  rate  increase  shall 
be  based  on  data  currently  available  at 
the  time  of  the  calculation  of  the  rate 
increase. 

6.  Section  1.1417  is  added  to  read  as 
follows: 


§  1 . 1 41 7    Allocation  of  Unusable  Space 
Costs. 

(a)  A  utility  shall  apportion  the  cost 
of  providing  unusable  space  on  a  pole, 
duct,  conduit,  or  right-of-way  so  that 
such  apportionment  equals  two-thirds 
of  the  costs  of  providing  unusable  space 
that  would  be  allocated  to  such  entity 


under  an  equal  apportionment  of  such 
costs  among  all  entities. 

(b)  With  respect  to  pole's,  the 
following  formula  shall  be  used  to 
establish  the  allocation  of  unusable 
space  costs  on  a  pole  for 
telecommunications  carriers  and  cable 
operators  providing  telecommunications 
services: 


Pole  Unusable  _  ^^  ^ 
Space  Factor       -> 


Net  Cost  of 
Unusable  Space       Bare  Pole       Carrying 

Pok  Height         Numt>er  of     Charge  Rate 
Attachers 


All  attaching  entities  shall  be  counted  as  separate  attaching  entities  for  purposes  of  apportioning  the  costs  of  unusable 
space. 

(c)  With  respect  to  conduit,  the  following  formula  shall  be  used  to  establish  the  allocation  of  unusable  space  costs 
for  telecommunications  carriers  and  cable  operators  providing  telecommunications  services  within  a  conduit: 


Conduit  Unusable 
Space  Factor 


2 
—  X 

3 


Net  Linear  Cost  of 
Unusable  Conduit  Space        Carrying 

Number  of  Attachers       Charge  Rate 


All  attaching  entities  with  lines 
occupying  any  portion  of  a  conduit 
system  shall  be  counted  as  separate 
attaching  entities  for  purposes  of 
apportioning  the  costs  of  unusable 
space. 

(d)  Each  utility  shall  establish  a 
presumptive  average  number  of 
attachers  for  each  of  its  rural,  urban,  and 
urbanized  ser\  ice  areas  (as  defined  by 
the  Bureau  of  Census  of  the  Department 
of  Commerce). 

(1)  Each  utility  shall,  upon  request, 
provide  all  attaching  entities  and  all 
enti,ties  seeking  access  the  methodology 
and  information  upon  which  the 
utilities  presumptive  average  number  of 
attachers  is  based. 


(2)  Each  utility  is  required  to  exercise 
good  faith  in  establishing  and  updating 
its  presumptive  average  number  of 
attachers. 

(3)  The  presumptive  average  number 
of  attachers  may  be  challenged  by  an 
attaching  entity  by  submitting 
information  demonstrating  why  the 
utility's  presumptive  average  is 
incorrect.  The  attaching  entity  should 
also  submit  what  it  believes  should  be 
the  presumptive  average  and  the 
methodology  used.  Where  a  complete 
inspection  is  impractical,  a  statistically 
sound  survey  may  be  submitted. 

(4)  Upon  successful  challenge  of  the 
existing  presumptive  average  number  of 
attachers,  the  resulting  data  determined 


shall  be  used  by  the  utility  as  the 
presumptive  number  of  attachers  within 
the  rate  formula. 

7.  Section  1.1418  is  added  to  read  as 
follows: 

§1.1418    Allocati«n  of  Usable  Space  Costs. 

(a)  A  utility  shall  apportion  the 
amount  of  usable  space  among  all 
entities  according  to  the  percentage  of 
usable  space  required  by  each  entity. 

(b)  With  respect  to  poles,  the 
following  formula  shall  be  used  to 
establish  the  allocation  of  usable  space 
costs  on  a  pole  for  telecommunications 
carriers  and  cable  operators  providing 
telecommunications  services: 


Pole  Usable 
Space  Factor 


Space  Occupied  by  Attachment    Total  Usable  Space    Net  Cost  of      Carrying 


Total  Usable  Space 


Pole  Height 


Bare  Pole  ^Charge  Rate 


The  presumptive  13.5  feet  of  usable  space  may  be  used  in  lieu  of  the  actual  measurement  of  the  total  amount  of 
usable  space.  The  presumptive  37.5  feet  of  pole  height  may  be  used  in  lieu  of  the  actual  measurement  of  each  pole. 
The  presumptive  one  foot  of  space  occupied  by  attachment  is  applicable  to  both  cable  operators  and  telecommunications 
carriers. 

(c)  With  respect  to  conduit,  the  following  formula  shall  be  used  to  establish  the  allocation  of  usable  space  costs 
within  a  conduit  system:  1 

Conduit  Usable     •  1  Duct 

Space  Factor 


1 

—  X 
2 


Average  Number  of 
Ducts  less  adjustments 
for  maintenance  ducts 


Linear  Cost  of 

Usable  Conduit  x  ^.         „  . 
Space  Charge  Rate 


Carrying 
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With  respect  to  conduit,  an  attacher  is 
presumed  to  occupy  one  half-duct  of 
usable  space. 

[FR  Doc.  98-5402  Filed  3-11-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208297-8054-02;  I.D. 
112097A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Gulf  of  Alaska;  Final 
1998  Harvest  Specifications  for 
Qroundfish 

AQBiCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Final  1998  harvest 

specifications  for  groundfish  and 

associated  management  measiues. 

SUMMARY:  NMFS  announces  final  1998 
harvest  specifications  for  Gulf  of  Alaska 
(GOA)  groundfish  and  associated 
management  measures.  This  action  is 
necessary  to  establish  harvest  limits  and 
associated  management  measures  for 
groundfish  during  the  1998  fishing  year. 
These  measures  are  intended  to  carry 
out  management  objectives  contained  in 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP). 
dates:  The  final  1998  harvest 
specifications  are  effective  at  noon  on 
March  9, 1998  through  2400  hrs.  Alaska 
local  time  (A.l.t.),  E)ecember  31, 1998. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA)  for 
1998  Groundfish  Total  Allowable  Catch 
(TAC)  Specifications,  dated  January 
1998,  may  be  obtained  from  the  NMFS, 
Alaska  Region,  Sustainable  Fisheries 
Division,  P.O.  Box  21668.  Juneau,  AK 
99802-1668,  Attn:  Lori  Gravel,  or  by 
calling  907-586-7228.  The  Final  Stock 
Assessment  and  Fishery  Evaluation 
Report  (SAFE  report),  dated  November 
1997,  is  available  from  the  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Avenue,  Suite  306,  Anchorage,  AK 
99501-2252,  or  by  calling  907-271- 
2809. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATION: 

Background 

Groundfish  fisheries  in  the  exclusive 
economic  zone  of  the  GOA  are  managed 
by  NMFS  according  to  the  FMP.  The 


FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  The  FMP  is 
implemented  by  regulations  at  50  CFR 
part  679.  General  regulations  that  also 
pertain  to  the  U.S.  fisheries  appear  at  50 
CFR  part  600. 

NMFS  announces  the  following  for 
the  1998  fishing  year:  (1)  Specifications 
of  TAC  amounts  for  each  groundfish 
species  category  in  the  GOA,  and 
reserves;  (2)  apportionments  of  reserves; 
(3)  allocations  of  the  sablefish  TAC  to 
vessels  using  hook-and-line  and  trawl 
gear;  (4)  apportionments  of  pollock  TAC 
among  regulatory  areas,  seasons,  and 
allocations  for  processing  between 
inshore  and  offshore  components;  (5) 
allocations  for  processing  of  Pacific  cod 
TAC  between  inshore  and  offshore 
components;  (6)  Pacific  hafibut 
prohibited  species  catch  (PSC)  limits; 
and  (7)  fishery  and  seasonal 
apportionments  of  the  Pacific  halibut 
PSC  limits.  A  discussion  of  each  of 
these  measures  follows. 

The  process  of  determining  TACs  for 
groundfish  species  in  the  GOA  is 
established  in  regulations  implementing 
the  FMP.  Pursuant  to  §  679.20(a)(2).  the 
sum  of  the  TACs  for  all  species  must  fall 
within  the  combined  optimum  yield 
(OY)  range  of  116,000-800,000  metric 
tons  (mt)  estabUshed  for  these  species  at 
§679.20(a)(l)(ii). 

The  Council  met  fiijm  September  22 
through  29, 1997,  and  developed 
recommendations  for  proposed  1998 
TAC  specifications  for  each  species 
category  of  groundfish  on  the  basis  of 
the  best  available  scientific  information. 
The  Council  also  recommended  other 
management  measures  pertaining  to  the 
1998  fishing  year.  Under 
§679.20(c)(l){ii).  the  proposed  GOA 
groundfish  specifications  and 
specifications  for  prohibited  species 
bycatch  allowances  for  the  groundfish 
fishery  of  the  GOA  were  published  in 
the  Federal  Register  on  December  15, 
1997  (62  FR  65644).  Comments  were 
invited  through  January  14, 1998. 
Interim  TAC  and  PSC  amounts  equal  to 
one-fourth  of  the  proposed  amounts 
were  published  in  the  Federal  Register 
on  December  15.  1997  (62  FR  65622). 
The  final  1998  initial  groundfish  harvest 
specifications  and  prohibited  species 
bycatch  allowances  implemented  under 
this  action  supersede  the  interim  1998 
specifications. 

The  Council  met  December  9  through 
12, 1997,  to  review  the  best  available 
scientific  information  concerning 
groundfish  stocks,  and  to  consider 
public  testimony  regarding  1998 
groundfish  fisheries.  The  best  available 


scientific  information  is  contained  in 
the  current  SAFE  report,  which  includes 
the  most  recent  information  concerning 
the  status  of  groundfish  stocks  based  on 
the  most  recent  catch  data,  survey  data, 
and  biomass  projections  using  different 
modeling  approaches  or  assumptions. 
The  SAFE  report  was  prepared  by  the 
GOA  Plan  Team  and  presented  to  the 
Coimcil  and  the  Council's  Scientific  and 
Statistical  Committee  (SSC)  and 
Advisory  Panel  (AP)  at  the  December 
1997  Council  meeting. 

For  establishment  of  the  acceptable 
biological  catches  (ABCs)  and  TACs,  the 
Council  considered  information  in  the 
SAFE  report,  recommendations  trom  its 
SSC  and  AP,  as  well  as  public 
testimony.  The  SSC  adopted  the 
overfishing  level  (OFL) 
recommendations  from  the  Plan  Team, 
which  were  provided  in  the  SAFE 
report,  for  all  groundfish  species 
categories.  The  SSC  also  adopted  the 
ABC  recommendations  from  the  Plan 
Team,  which  were  provided  in  the 
SAFE  report,  for  all  of  the  groundfish 
species  categories,  except  pollock  in  the 
GOA. 

The  SSC  did  not  adopt  the  Plan 
Team's  recommendation  of  ABC  for 
pollock  in  the  GOA.  The  Plan  Team's 
recommendation  was  to  exclude  pollock 
harvested  in  the  State  of  Alaska  (State) 
managed  pollock  fishery  in  Prince 
William  Sound  (PWS)  &t)m  the  ABC 
specified  for  the  GOA.  The  SSC  did  not 
concur,  and  believed  that  insufficient 
information  exists  to  conclude  that 
pollock  in  PWS  constituted  a  stock 
separate  irom  the  GOA.  The  SSC 
recommended  that  the  State's  guideline 
harvest  level  (GHL)  of  1,800  mt  in  the 
PWS  pollock  fishery  be  deducted  from 
the  total  GOA  ABC  of  131,800  mt. 
reducing  the  ABC  to  130,000  mt,  and 
that  the  130,000  mt  ABC  be  apportioned 
among  GOA  regulatory  areas  based  on 
the  biomass  distribution  throughout  the 
GOA.  The  Council  accepted  the  SSC's 
recommendation . 

The  GOA  Plan  Team,  the  SSC,  and  the 
Council  recommended  that  total 
removals  of  Pacific  cod  from  the  GOA 
not  exceed  the  ABC  recommendations 
for  those  areas.  The  Council 
recommended  that  the  TACs  be  adjusted 
downward  from  the  ABCs  by  amounts 
that  were  equal  to  the  state's  anticipated 
GHLs.  At  its  February  9-12  meeting,  the 
Alaska  Board  of  Fisheries  set  GHLs  for 
the  state-managed  Pacific  cod  fishery  at 
1997  rates  in  all  areas  for  the  1998 
fishing  year.  Therefore,  in  order  to 
utilize  more  fully  the  Pacific  cod 
resource  in  the  GOA,  NMFS  is  adjusting 
the  Council's  recommended  Pacific  cod 
TACs  upwards  in  the  Central  and 
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Western  GOA  to  levels  that  account  for 
the  reduced  state  GHLs. 

The  Council  adopted  the  SSC's  ABC 
recommendations  for  each  species 
category,  including  the 
recommendations  that  the  GOA  wide 
ABC  for  thomyhead  rockflsh  be  divided 
into  the  Western,  Central,  and  Eastern 
regulatory  areas  and  that  deepsea  sole 
be  included  in  the  deep-water  flatHsh 
species  assemblage.  The  Council 
recommended  that  a  single  ABC  be 
adopted  for  sablefish  in  the  Eastern 
GOA.  In  previous  years,  the  Council  has 
recommended  that  the  sableRsh  ABC  in 
the  Eastern  COA  be  subdivided  between 
the  West  Yakutat  and  the  Southeast 
Outside  Districts.  The  Council's 
recommended  ABCs,  listed  in  Table  1, 
reflect  harvest  amounts  that  are  less 
than  the  specified  overfishing  amounts 
(Table  1).  The  sum  of  1998  the  ABCs  for 
all  groundfish  is  548,770  mt,  which  is 
larger  than  the  1997  ABC  total  of 
493,050  mt. 

Response  to  Comments 

Five  letters  of  comment  raising  three 
issues  were  received  on  the  1998 
specifications  and  the  EA  for  the  1998 
specifications.  These  comments  are 
summarized  and  responded  to  here  or  in 
this  section. 

Comment  1 .  The  draft  EA  prepared  for 
the  1998  specifications  provides  an 
inadequate  basis  for  a  Finding  of  No 
Significant  Impact.  The  environmental 
impact  statement  (EIS)  prepared  for  the 
GOA  ground^sh  fishery  was  drafted  20 
years  ago.  Since  that  time,  the  conduct 
of  the  fisheries  has  changed,  new 
information  regarding  the  affected 
groundfish  species  exists,  and 
substantial  and  unanalyzed  questions 
exist  regarding  the  impact  of  the 
groundfish  fisheries  on  the  GOA 
ecosystem.  NMFS  should  prepare  a 
supplement  to  the  EIS  that  fully 
evaluates  the  potential  impacts  of  the 
groundfish  TACs  on  the  GOA 
ecosystem. 

Response.  NMFS  acknowledges  that 
the  final  EIS  prepared  for  the  GOA 
groundfish  fishery  is  20  years  old.  A 
supplement  to  the  EIS  is  being  prepared 
and  a  public  review  draft  is  scheduled 
for  release  in  April  1998.  However, 
NMFS  believes  that  the  final  EA 
prepared  for  the  1998  GOA  groundfish 
specifications,  as  well  as  the  documents 
incorporated  by  reference  into  the  EA, 
adequately  support  a  Finding  of  No 
Significant  Impact. 

Comment  2.  The  draft  EA  does  not 
adequately  assess  the  impact  of 
proposed  1998  fishing  levels  on 
endangered  Steller  sea  lions,  or  on  the 
unlisted  species  also  suffering 
population  declines.  The  draft  EA  also 


neglects  to  address  dramatic  increases 
in  catches  of  pollock  in  areas  designated 
as  critical  foraging  habitat  for  Steller  sea 
lions,  the  increasing  effort  directed  on 
spawning  pollock  in  the  winter  months, 
and  the  geographic  and  temporal 
concentration  of  fishing  in  the  areas  of 
the  GOA  where  the  greatest  declines  of 
sea  lion,  other  marine  mammals  and 
seabirds  have  occurred.  The  EA  fails  to 
consider  a  viable  range  of  alternatives, 
such  as  reducing  TACs  for  ecosystem 
based  reasons  and  time/area  restrictions 
for  fisheries. 

Response.  The  issues  of  concern 
identified  in  Comment  2  are  addressed 
within  the  scope  of  the  final  EA,  as  well 
as  in  the  documents  incorporated  by 
reference  into  the  final  EA.  Efforts  to 
identify  relationships  between  the 
Alaska  groundfish  fisheries  and  Steller 
sea  lions  are  ongoing,  but  any  potential 
linkages  remain  unclear.  Overlaps 
between  Steller  sea  lion  prey  and 
harvested  spacies  have  been  identified, 
particularly  with  reference  to  pollock 
and  Atka  mackerel  stocks.  However, 
participants  in  the  Alaskan  groundfish 
fisheries  are  not  expected  to 
significantly  alter  their  fishing  practices, 
either  spatially  or  temporally,  as  a  result 
of  the  1998  groundfish  specifications, 
nor  operate  in  any  manner  that  would 
predictably  pose  obvious  impacts  to 
Steller  sea  lions. 

Comment  3.  NMFS  needs  to  more 
fully  incorporate  ecosystem  level 
concerns  into  the  TAC  setting  process. 
Harvest  levels  are  based  on  single- 
species  models  that  fail  to  adequately 
consider  inter-species  linkages  and  the 
impact  of  fish  removal  on  other 
ecosystem  components.  The  EA  does 
not  discuss  or  analyze  the  changing 
community  structure  of  the  groundfish 
complex  resulting  from  disproportionate 
fishing  pressure  on  a  small  set  of 
commercially  targeted  species. 

Response.  NMFS  acknowledges  the 
importance  of  ecosystem  based 
management  for  groundfish  stocks.  The 
Council's  ecosystem  Committee, 
established  in  1996,  met  during  the 
December  Council  meeting  to  review  the 
status  of  groundfish  stocks  and  make 
recommendations  to  the  Council.  Based 
on  ecosystem  concerns,  the  Council  has 
taken  a  precautionary  approach  to 
setting  groundfish  TACs.  The  final  EA, 
as  well  as  the  documents  incorporated 
by  reference  into  the  final  EA 
(especially  the  Ecosystem  Committee's 
chapter  of  the  1998  SAFE  report), 
extensively  examine  ecosystem  level 
impacts  of  the  groundfish  fisheries. 


1998  Harvest  Specifications 

1 .  Specifications  of  TAC  and  Reserves 

The  Council  recommended  TACs 
equal  to  ABCs  far  pollock  in  the  Central 
and  Western  GOA,  deep-water  flatfish, 
rex  sole,  sablefish,  northern  rockfish, 
shortraker/rougheye  rockfish,  pelagic 
shelf  rockfish  including  the  spht  in  the 
assemblage  in  the  Central  GOA  between 
nearshore  and  offshore  species, 
demersal  shelf  rockfish,  Atka  mackerel, 
and  thomyhead  rockfish.  The  Council 
recommended  TACs  less  than  the  ABC 
for  pollock  in  the  Eastern  GOA,  Pacific 
cod,  flathead  sole,  shallow- water 
flatfish,  arrowtooth,  other  slope 
rockfish,  and  Pacific  ocean  perch  (POP) 
(Table  1). 

The  TAC  for  pollock  has  increased  in 
the  Central  and  Western  GOA  from 
74,400  mt  in  1997  to  119,150  mt  in  1998 
and  remained  the  same  in  the  Eastern 
GOA  at  5,580  mL  The  apportionment  of 
TAC  in  the  Central  and  Western  GOA 
reflects  the  currant  biomass  distribution. 
The  Council  reduced  the  AP's 
recommendation  for  the  1998  pollock 
TAC  in  the  Eastern  GOA  of  10,850  mt 
to  5,580  mt  (equal  to  the  1997  TAC)  in 
consideration  of  the  large  assessment  of 
small  sized  pollock  in  the  Eastern  GOA, 
reduced  assessment  of  pollock  biomass 
in  the  West  Yakutat  district,  and 
projected  weak  recruitment  in  future 
years. 

The  Coimcil's  recommended  1998 
TAC  for  pollock  in  the  combined 
Western  and  Central  (W/C)  Regulatory 
Areas  of  the  GOA  (119,150  mt)  is  a  60 
percent  increase  firom  1997  (74,400  mt). 
The  Council  received  testimony  from 
the  public  and  the  scientific  community 
expressing  concern  that  a  substantially 
higher  pollock  TAC  could  lead  to 
localized  depletions  of  pollock  stocks, 
especially  during  the  September  1 
season,  which  may  have  adverse 
impacts  on  Steller  sea  lion  foraging 
activity.  At  its  February  3  through  7, 
1998,  meeting,  the  Council  approved  a 
regulatory  amendment  to  the  FMP  to 
shift  10  percent  of  the  pollock  TAC  in 
the  Central  and  Western  Regulatory 
Areas  of  the  GOA  from  September  1  to 
June  1.  NMFS  is  proceeding  with 
rulemaking  to  shift  10  percent  of  the 
pollock  TAC  in  the  combined  W/C 
Regulatory  Area  from  the  September  1 
season  to  the  June  1  season.  The 
objective  of  this  action  is  to  reapportion 
the  pollock  TACs  so  that  the  projected 
increases  in  pollock  catches  during  the 
September  1  season  are  reduced  relative 
to  what  would  occur  under  the  current 
seasonal  TAC  split.  This  action  will 
amend  the  seasonal  TACs  for  pollock 
TAC  displayed  in  Table  3  to  apportion 
25  percent  to  the  January  1  season,  35 
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percent  to  the  June  1  season,  and  40 
percent  to  the  September  1  season. 

The  1998  Pacific  cod  TAG  is  affected 
by  the  State's  developing  fishery  for 
Pacific  cod  in  state  waters  in  the  Central 
and  Western  GOA,  as  well  as  PWS.  The 
SSC,  AP,  and  Council  recommended 
that  the  sum  of  all  Pacific  cod  removals 
should  not  exceed  the  ABC.  The 
Council  recommended  that  the  TAG  for 
the  Eastern  GOA  be  lower  than  the  ABC 
by  390  mt,  the  amount  of  the  State's 
proposed  GHL  for  PWS.  Anticipating 
increases  in  the  State's  GHLs  to  17.5 
percent  and  20  percent  of  the  ABCs  for 
the  Central  and  Western  GOA,  the 
Council  recommended  that  TACs  be 
lowered  by  8,590  mt  and  5,450  mt 
respectively.  At  its  February  9  through 
12  meeting,  the  Alaska  Board  of 
Fisheries  did  not  approve  raising  GHLs 
for  the  1998  fishing  year  above  15 
percent  of  the  ABC  for  the  Central  and 
Western  GOA.  Therefore,  in  order  to 
more  fully  utilize  the  Pacific  cod  fishery 
in  the  Central  and  Western  GOA,  NMFS 
is  lowering  the  TACs  for  the  Central  and 
Western  GOA  from  ABC  levels  by  7,360 
mt  and  4,090  mt  respectively,  the 
amount  of  the  State's  GHLs  for  these 
areas. 

The  Council  accepted  the  AP 
recommendation  that  the  TACs  for 
flathead  sole,  shallow-water  flatfish,  and 
arrowtooth  flounder  be  set  at  1997  TAC 
levels,  which  are  lower  than  their 
respective  1998  ABC  specifications.  The 
Council  recommended  that  NMFS 
reduce  the  "other  rockfish"  TAC  in  the 
Eastern  Regulatory  Area  from  the  level 
recommended  by  the  AP  to  a  level  that 
would  provide  for  bycatch  in  other 
groundfish  fisheries.  NMFS  has 
reviewed  bycatch  needs  for  "other 


rockfish"  and  has  set  TACs  equal  to 
1997  levels,  which  will  provide  enough 
for  bycatch  needs. 

The  Council  reduced  the  AP's 
recommendation  for  the  POP  TAC  in  the 
Eastern  GOA  from  the  1998  ABC  of 
4,410  mt  to  the  1997  TAC  level  of  2,366 
mt  to  reduce  the  bycatch  of  shortraker 
and  rougheye  rockfish  in  the  POP 
fishery. 

The  Council  recommended  that  there 
be  a  single  TAC  for  the  trawl  allocation 
of  sablefish  in  the  Eastern  GOA  and  that 
the  hook-and-line  allocation  of  sablefish 
TAC  in  the  Eastern  GOA  continue  to  be 
apportioned  between  the  West  Yakutat 
and  Southeast  Outside  Districts.  The  . 
Council  made  this  recommendation  to 
accommodate  the  existing  trawl  gear 
allocation  of  sablefish,  as  well  as  the 
expectation  that  trawl  gear  will  be 
prohibited  in  1998  in  the  Southeast 
Outside  District  under  Amendment  41 
to  the  FMP.  The  Council  accepted  the 
AP's  recommendation  that  1998  TACs 
for  the  remaining  groundfish  fisheries 
be  set  at  1998  ABC  levels. 

On  February  3. 1998,  NMFS  approved 
amendment  46  to  the  FMP  which 
removes  black  rockfish  and  blue 
rockfish  from  the  FMP.  The  purpose  of 
amendment  46  is  to  allow  more 
localized  management  of  these  species 
by  the  State.  Because  amendment  46  has 
been  approved  by  NMFS,  black  rockfish 
and  blue  rockfish  have  been  removed 
from  the  1998  specifications  and  the 
State  will  manage  these  species  under 
GHLs  established  in  State  regulations. 
The  removal  of  black  rockfish  and  blue 
rockfish  from  the  pelagic  shelf  rockfish 
assemblage  eliminates  the  nearshore 
component  of  this  species  assemblage  in 
the  final  specifications.  Therefore,  the 


OFL,  ABC,  and  TAC  for  pelagic  shelf 
rockfish  in  the  GOA  have  been  adjusted 
accordingly. 

The  FMP  specifies  that  amounts  for 
the  "other  species"  category  are 
calculated  as  5  percent  of  the  combined 
TAC  amounts  for  target  species.  The 
GOA-wide  "other  species"  TAC  is 
15.580  mt,  which  is  5  percent  of  the 
sum  of  the  combined  TAC  amounts  for 
the  target  species.  The  sum  of  the  TACs 
for  all  GOA  groundfish  is  327.176  mt, 
which  is  within  the  OY  range  specified 
by  the  FMP.  The  sum  of  the  TACs  is 
higher  than  the  1997  TAC  sum  of 
282,815  mt. 

On  February  6. 1998,  NMFS  approved 
amendment  39  to  the  FMP  which 
establishes  a  new  species  category  for 
forage  fish  species.  Amendment  39 
removes  capelin,  eulachon,  and  smelt 
from  the  "other  species"  category  in  the 
FMP  and  moves  these  species  to  the 
new  forage  fish  species  category.  While 
this  action  changes  the  list  of  species  in 
the  "other  species"  category,  it  does  not 
affect  the  formula  for  specifying  a  TAC 
for  the  "other  species"  category  which 
remains  5  percent  of  the  combined  TAC 
amounts  for  tai^get  species.  Under 
amendment  39,  ABC  and  TAC  amounts 
are  not  specified  for  forage  fish  species. 
Instead,  directed  fishing  for  forage  fish 
species  will  be  prohibited  and  these 
species  will  be  placed  on  permanent 
bycatch  status  with  a  maximum 
retainable  bycatch  of  2  percent. 

NMFS  has  reviewed  me  Council's 
recommended  TAC  specifications  and 
apportionments  and  hereby  approves 
these  specifications  under 
§  679.20{c)(3)(ii).  The  1998  ABCs.  TACs, 
and  overfishing  levels  are  shown  in 
Table  1. 


Table  1.— 1998  ABCs,  TACs,  Initial  TACs  (Pacific  Coo  Only)  and  Overfishing  Levels  of  Groundfish  for  the 
Western/Central  (W/C),  Western  (W).  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and  in  the  West 
Yakutat  (WYK),  Southeast  Outside  (SEO),  and  Gulf-Wide  (GW)  Districts  of  the  Gulf  of  Alaska 


Species 

Area' 

ABC 

TAC 

Initial  TAC 
(mt) 

Overfishing 

Pollock  2 

Shumagin 

(610) 
(620) 
(630) 

W/C 

e 

29,790 
50,045 
39,315 

29.790 
50.045 
39.315 

Chirikof 

Kodiak 

Subtotal  

119,150 
10,850 

119.150 
5.580 

170,500 
15,600 

Total 

130.000 

27,260 

49.080 

1,560 

124.730 

23.170 

41.720 

1.170 

186,100 

Pacific  eod3 

w 
c 

E 

18.536 

33.374 

936 

Total '. 

77,900 

340 
3,690 
3.140 

66,060 

340 
3.690 
3.140 

52,646 

141,000 

w 
c 

E 

Flatfish*  (deep-water) 

Total ; 

7.170 

7,170 

9,440 

I 


I 
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Table  i.— 1998  ABCs.  TACs,  Initial  TACs  (Pacific  Cod  Only)  and  Overfishing  Levels  of  Groundfish  for  the 
Western/Central  (W/C),  Western  (W),  Central  (C),  and  Eastern  (E)  Regulatory  Areas  and  in  the  West 
YAKUTAT  (WYK),  Southeast  Outside  (SEO),  and  Gulf-Wide  (GW)  Districts  of  the  Gulf  of  Alaska— Contin- 
ued 


Species 

Area' 

ABC 

TAC 

Initial  TAC 
(mt) 

Overfishing 

Rex  sole*                                                

W 

1,190 
5,490 
2.470 

1,190 
5,490 
2.470 

1            i 

Total 

9,150 

8.440 

15,630 

2,040 

9,150 
2,000 
5,000 
2,040 

11,920 

Flatheacj  sole                                                 

w 

1      ' 

Total 

26,110 

22,570 

19.260 

1,320 

9,040 

4.500 

12.950 

1.180 

34.010 

Flatfish  *  <shallow-water)                     

w 

c 

1 

Total                                                             

43,150 

33,010 

149,640 

25.690 

18.630 
5.000 

25.000 
5.000 

59,540 

Anowtooth  flotinder                                                

„ w 

1           i 

Total                              

208.340 
1,840 
6.320 
5.960 

35,000 
1,840 
6,320 
298 
2,175 
3,487 

295.970 

SaMefish"                       

w 

c 

e 

WYK 
SEO 

(Trawl  only) 
(H&L  only) 
(H&L  only) 

Total 

14.120 
1.810 
6.600 
4,410 

14,120 
1,810 
6,600 
2.366 

23.450 

Padftc'  ocean  perch  

w 

2,550 

c 

1 

9.320 

6.220 

Total 

12,820 
160 
970 
460 

10,776 
160 
970 
460 

18.090 

Short  raker/rougheye^  

w 

•  •••• ■*.•  • 

c 

1 

Total 

1,590 

20 

650 

4,590 

1,590 

20 

650 

1.500 

2.740 

Other  rock  fish*'"" 

w 

1            i 

Total 

5.260 

840 

4.150 

10 

2.170 

840 

4,150 

10 

7.560 

Northern  Rockfish"  

w 

1       ' 

Total 

5.000 

620 

3,260 

1.000 

5,000 

620 

3.260 

1.000 

9.420 

Pelagk:  shelt  rockfish '»  

w 

c 

1 

Total 

4.880 
250 
710 

1.040 

4.880 
250 
710 

1.040 

8,040 

Thornyhead  rockfish  

_ w 

c 

E 

Total 

2.000 
560 
600 

'5N/A 

2.000 

560 

600 

15,570 

2,840 

Demersal  shelf  rockfish  '3  

SEO 

950 

Atka  mackerel  

GW 

6,200 

Other'*  species 

- GW 

TotaP* 

548.650 

327,046 

817,270 

'  Regulatory  areas  and  districts  are  defined  at  §679.2. 

2  Powck  is  apportk)ned  to  three  statistical  areas  in  the  combined  Western/Central  Regulatory  Area  (Table  3),  each  of  which  is  further  divided 
into  three  seasonal  allowances.  In  the  Eastern  Regulatory  Area,  pollock  is  not  divided  into  seasonal  alknvances. 

3  Pacific  cod  is  allocated  90  percent  for  processing  by  the  insure  component  and  10 


por>ent  alk>cations  are  shown  In  Table  4. 
*  "Deep  water  flatfish"  means  Dover  sole,  Greenland  turbot,  and  deepsea  sole. 


percent  for  processing  by  the  offshore  component.  Com- 


UMI 
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5  "Shallow  water  flatfish"  means  flatfish  not  including  "deo)  water  flatfish,"  flathead  sole,  rex  sole,  or  arrowtooth  flounder 

"Sablefish  is  allocated  to  trawl  and  hook-and-Hne  gears  (table  2) 

'"Pacific  ocean  perch"  means  Sebastes  alutus. 
'  ®;;Shortraker/rougheye  rockfish"  means  Sebastes  borealis  (shortraker)  and  S.  aleutianus  (rougheye) 

9  Other  rockfish"  in  the  Western  and  Central  Regulatory  Areas  and  in  the  West  Yakutat  District  means  slope  rockfish  and  demersal  shelf  rock- 
fish.  The  category  "other  rockfish"  in  the  Southeast  Outside  District  means  Slope  rockfish  aemersai  snen  rocK 
waL^«^/°^'fIl."  '"eans  Sebastes  aurora  (aurora),  S.  melanostomus  (blackgill).  S.  paudspinis  (bocacdo),  S.  goodei  (chilipepper),  S.  crameri 
(dari<blotch),  S.  etorigatus  (greenstnped),  S.  vanegates    hariequin),  S.  wilsoni  (pygmy).  S.  babcocki  (redbancted)    S   pror^eMredstno^    S 
fnS^sS/'WvSoSh)^         (shortbelly),  S.  brevispmis  (silvergrey),  S.  d^Jtopr^^^iitnose),  S.  sa^KU>la  (s^m.  ^St^te^Ln), 

'^  "Northem  rockfish"  means  Sebastes  polyspinis. 

!!!!n®'^9''^  *^®"  '■oc'^'Sh"  means  Sebastes  aliatus  (dusky).  S.  entomelas  (widow),  and  S.  flawdus  (yellowtail) 

3  Demersal  shelf  rockfish"  means  Sebastes  pinniaer  (canary),  S.  nebulosus  (china),  S.  caunnus  (copper),  S.  maliger  (auillback)    S 
hetvomaculatus  (rosethom),  S.  nigrodnctus  (tiger),  and  S.  ruberhmus  (yelloweye).  "«<««/w  iquiiiDacx).  a. 

'-•"Other  species"  means  sculpins,  sharks,  skates,  squid,  and  octopus.  The  TAG  for  "other  species"  equals  5  percent  of  the  TACs  of  target 

'Sf^l/A  means  not  applicable. 

'*The  total  ABC  is  the  sum  of  the  ABCs  for  target  species. 


2.  Apportionments  of  Reserves 

Regulations  implementing  the  FMP 
require  20  percent  of  each  TAG  for 
pollock,  Pacific  cod,  flatfish,  and  the 
"other  species"  category  be  set  aside  in 
reserves  for  possible  apportionment  at  a 
later  date  (§  679.20(b)(2)).  For  the 
preceding  10  years,  including  1997, 
NMFS  has  reapportioned  all  of  the 
reserves  in  the  final  harvest 
specifications  except  for  Pacific  cod  in 
1997.  Except  for  Pacific  cod.  NfMFS 
proposed  reapportionment  of  all 
reserves  for  1998  in  the  proposed  GO  A 
groundfish  specifications  published  in 
the  Federal  Register  on  December  15, 
1997  (62  FR  65644).  NMFS  received  no 
public  comments  on  the  proposed 
reapportionments.  For  1998.  NMFS  has 
reapportioned  all  of  the  reserves  for 
pollock,  flatfish,  and  "other  species". 
NMFS  is  retaining  the  Pacific  cod 
reserves  at  this  time  to  provide  for  a 
management  buffer  to  account  for 
excessive  fishing  effort  and/or 
incomplete  or  late  catch  reporting.  In 
recent  years,  unpredictable  increases  in 
fishing  effort  and  harvests,  uncertainty 
of  bycatch  needs  in  other  directed 
fisheries  throughout  the  year,  and 
imtimely  submission  and  revision  of 
weekly  processing  reports  have  resulted 
in  early  and  late  closures  of  the  Pacific 
cod  fishery.  NMFS  believes  that  the 
retention  of  Pacific  cod  reserve  amounts 


to  provide  for  TAG  management 
difficulties  later  in  the  year  is  a 
conservative  approach  that  will  lead  to 
a  more  orderly  fishery  and  provide 
greater  assurance  that  Pacific  cod 
bycatch  may  be  retained  throughout  the 
year.  Specifications  of  TAG  shown  in 
Table  1  reflect  apportionment  of  reserve 
amounts  for  pollock,  flatfish  species, 
and  "other  species."  Table  1  also  lists 
the  initial  TAGs  for  Pacific  cod,  which 
reflect  the  withholding  of  the  Pacific 
cod  TAG  reserves  as  follows:  4,634  mt 
in  the  Western  CJOA.  8,346  mt  in  the 
Central  GOA.  and  234  mt  in  the  Eastern 
GOA. 

3.  Allocations  of  the  Sablefish  TACs  to 
Vessels  Using  Hook-and-Line  and  Trawl 
Gear 

Under  §679.20(a){4)(i)  and  (ii), 
sablefish  TAGs  for  each  of  the  regulatory 
areas  and  districts  are  allocated  to  hook- 
and-line  and  trawl  gear.  In  the  Western 
and  Gentral  Regulatory  Areas,  80 
percent  of  each  TAG  is  allocated  to 
hook-and-line  gear  and  20  percent  to 
trawl  gear.  In  the  Eastern  Regulatory 
Area,  95  percent  of  the  TAG  is  allocated 
to  hook-and-line  gear  and  5  percent  is 
allocated  to  trawl  gear.  The  trawl  gear 
allocation  in  the  Eastern  Regulatory 
Area  may  only  be  used  as  bycatch  to 
support  directed  fisheries  for  other 
target  species.  Sablefish  caught  in  the 


GOA  with  gear  other  than  hook-and-line 
or  trawl  gear  must  be  treated  ^s 
prohibited  species  and  may  not  be 
retained.  In  previous  years  the  Council 
has  recommended  the  trawl  allocation 
of  sablefish  TAG  be  subdivided  between 
the  West  Yakutat  and  Southeast  Outside 
Districts.  However,  the  Council  expects 
that  part  of  the  License  Limitation 
Program  (amendment  41  to  the  FMP) 
implementing  a  no  trawl  zone  East  of 
140"  W.  long,  (the  Southeast  Outside 
District)  will  become  effective  during 
the  1998  fishing  year.  As  a  result,  a 
single  trawl  allocation  for  the  Eastern 
Regulatory  Area  is  established  with  the 
expectation  that  all  trawl  harvest  of 
sablefish  will  occur  in  the  West  Yakutat 
District  once  the  Southeast  Outside 
District  trawl  closure  becomes  effective. 
The  1998  management  of  the  Eastern 
Regulatory  Area  allocation  of  sablefish 
to  trawl  gear  will  have  no  effect  on  the 
amount  of  sablefish  allocated  to  vessels 
using  hook-and-line  gear  in  either  the 
West  Yakutat  or  the  Southeast  Outside 
Regulatory  Districts.  Table  2  shows  the 
allocations  of  the  1998  sablefish  TAGs 
between  hook-and-line  and  trawl  gear. 
In  the  Eastern  Regulatory  Area  the  trawl 
allocation  is  not  apportioned  by  district 
while  the  hook-and-line  allocation  is 
apportioned  into  the  West  Yakutat  and 
Southeast  Chitside  Districts. 


Table  2.— 1 998  Sablefish  TAG  Specifications  in  the  Gulf  of  Alaska  and  Allocations  Thereof  to  Hook-and- 
line  AND  Trawl  Gear 


Area/District 

• 

TAC 

Hook-and- 
Line  appor- 
tionment 
(mt) 

Trawl  ap- 
portionment 

Western  

1,840 
6,320 
5.960 

1.472 
5.056 

368 

1,264 

298 

Central  

Eastem  

West  Yakutat 

2.175 
3,487 

Southeast  Outskle 

Total  

14.120 

12.190 

1,930 

12032 


4.  Apportionments  of  Pollock  TAC 
Among  Regulatory  Areas  and  Seasons, 
and  Allocations  for  Processing  by 
Inshore  and  Offshore  Components 

In  the  GOA,  pollock  is  apportioned  by 
area  and  season,  and  is  further  allocated 
for  processing  by  inshore  and  offshore 
components.  Regulations  at 
§  679.'20(a](5)(ii)(A]  require  that  the  TAC 
fbr  pollock  in  the  combined  Western 
and  Central  GOA  be  apportioned  in 
proportion  to  the  distribution  of  pollock 
biomass  as  determined  by  the  most 
recent  NMFS  surveys  among  the 
Shumagin  (61G0,  Chirikof  (620),  and 
Kodiak  (630)  statistical  areas.  This 
measure  was  intended  to  provide  spatial 
distribution  of  the  pollock  harvest  as  a 
sea  lion  protection  measure.  Each 
statistical  area  apportionment  is  further 
apportioned  into  three  seasonal 
allowances  of  25,  25,  and  50  percent, 
respectively  (§679.20(a)(5)(ii)(B)).  As 
established  under  §  679.23(d)(2),  the 
first,  second,  and  third  seasonal 
allowances  are  available  on  January  1, 
June  1,  and  September  1,  respectively. 
Within  any  fishing  year,  any 
unharvested  amount  of  any  seasonal 
allowance  of  pollock  TAC  is  added  in 
equal  proportions  to  all  subsequent 
seasonal  allowances,  resulting  in  a  sum 


for  each  allowance  not  to  exceed  150 
percent  of  the  initial  seasonal 
allowance.  Similarly,  harvests  in  excess 
of  a  seasonal  allowance  of  TAC  are 
deducted  in  equal  proportions  from  the 
remaining  seasonal  allowances  of  that 
fishing  year.  The  Eastern  Regulatory 
Area  pollock  TAC  of  5,580  mt  is  not 
allocated  among  smaller  areas,  or 
seasons.  As  mentioned  above,  at  its 
February  1998  meeting,  the  Council 
approved  a  regulatory  amendment  to 
shift  10  percent  of  the  pollock  TAC  in 
the  Western  and  Central  Regulatory 
Areas  of  th«  GOA  from  September  1  to 
June  1.  This  shift  will  result  in  seasonal 
apportionments  of  25  percent  of  the 
pollock  TAC  to  the  January  1  season,  35 
p>ercent  to  the  June  1  season,  and  40 
percent  to  the  September  1  season.  This 
change  was  identified  during  the  section 
7  consultation  on  the  final  1998  harvest 
specifications  as  a  reasonable  and 
prudent  measure  to  limit  the  potential 
impacts  of  pollock  fishing  on  sea  lions 
during  the  critical  fall  and  winter 
months.  NMFS  is  proceeding  with 
rulemaking  to  make  the  regulatory 
changes,  which,  if  approved,  could 
become  effective  by  the  June  1, 1998, 
fishing  season. 


Regulations  at  §  679.20(a)(6)(ii) 
require  that  the  pollock  TAC  in  all 
regulatory  areas  and  all  seasonal 
allowances  thereof  be  allocated  for 
processing  by  the  inshore  and  offshore 
components.  One  hiindred  percent  of 
the  pollock  TAC  in  each  regulatory  area 
is  allocated  to  vessels  catching  pollock 
for  processing  by  the  inshore 
component  after  subtraction  of  amounts 
that  are  pro)ected  by  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator)  to  be  caught  by,  or 
delivered  to,  the  oK^ore  component 
incidental  to  directed  fishing  for  other 
groundfish  species.  The  amount  of 
pollock  available  for  harvest  by  vessels 
harvesting  pollock  for  processing  by  the 
onshore  component  is  that  amount 
actually  taken  as  bycatch  during 
directed  fishing  for  groundfish  species 
other  than  pollock,  up  to  the  maximum 
retainable  bycatch  amounts  allowed 
under  regulations  at  §  679.20(e)  and  (f). 
At  this  time,  these  bycatch  amounts  are 
unknovm  and  vrill  faie  determined 
during  the  fishing  year.  The  distribution 
of  pollock  within  the  combined  Western 
and  Central  Regulatory  Areas  is  shown 
in  Table  3.  except  that  allocations  of 
pollock  for  processing  by  the  inshore 
and  offshore  component  are  not  shown. 


Table  3.— Distributkdn  of  Pollock  in  the  Western  and  Central  Regulatory  Areas  of  the  Gulf  of  Alaska  (W/ 
C  GOA);  BOMASS  Distributkdn.  Area  Apportioi^ents.  and  Seasonal  Allowances.  ABC  for  the  W/C  GOA 
IS  119,150  Metrk;  Tons  (mt).  Bkdmass  Distributkdn  is  Based  on  1996  Survey  Data.  TACs  are  Equal  to 
ABC.  Inshore  and  Offshore  Allocatk)ns  of  Pollock  Are  Not  Shown.  ABCs  and  TACs  Are  Rounded  to 
the  Nearest  5  mt  J 


statistical  area                           ■ 

Biomass 
percent 

1998  ABC - 
TAC 

Seasonal  allowances 

First 

SecorKl(mt) 

Ttiird 

Shumagin  (610)  

25 
42 
33 

29.790 
50.045 
39,315 

7,450 

12.510 

9.830 

7.450 

12.510 

9.830 

14.890 

CNrt(o«(620)  „ 

25  025 

K(K)M*(630) 

19.655 

Total 

100 

119,150 

29.790 

29.790 

59,570 

5.  Allocations  for  Pmcessing  of  Pacific  Cod  TAC  Between  Inshore  and  Offshore  Components 

Regulations  at  §  679.20(a)(6)(iii)  require  that  the  TAC  apportionment  of  Pacific  cod  in  all  regulatory  areas  be  allocated 
to  vessels  catching  Pacific  cod  for  processing  by  the  inshore  and  offshore  components.  Ninety  percent  of  the  Pacific 
cod  TAC  in  each  regulatory  area  is  allocated  to  vessels  catching  Pacific  cod  for  processing  by  the  inshore  component. 
The  remaining  10  percent  of  the  TAC  is  allocated  to  vessels  catching  Pacific  cod  for  processing  by  the  offshore  component. 
These  allocations  of  the  Pacific  cod  initial  TAC  for  1998  are  shown  in  Table  4.  The  Pacific  cod  reserves  are  not 
included  in  the  table. 

Table  4.— 1998  Allocation  of  Pacific  Cod  Initial  TAC  Amounts  in  the  Gulf  of  Alaska;  Allocatk)ns  for 

Processing  by  the  Inshore  and  Offshore  Components 


UMI 


» 

Initial  TAC 

Component  allocation 

Regulatory  area     1 

Inshore 
(90%)  (mt) 

Offshore 
(10%) 

Western  _ 

18,536 

33,374 

936 

16,682 

30,037 

842 

1.854 

3,337 

94 

Central 

Eastern 

• 
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Table  4.— 1998  Allocation  of  Pacific  Cod  Initial  TAG  Amounts  in  the  Gulf  of  Alaska;  Allocations  for 
Processing  by  the  Inshore  and  Offshore  Components— Continued 


Regulatory  area 


Total 


Initial  TAC 


52.846 


Component  allocation 


Inshore 
(90%)  (mt) 


47,561 


Offshore 
(10%) 


5.285 


6.  Pacific  Halibut  PSC  Mortality  Limits 

Under  §  679.21(d),  annual  Pacific 
halibut  PSC  limits  are  established  and 
apportioned  to  trawl  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 

As  in  1997,  the  Council  recommended 
that  pot  gear,  jig  gear,  and  the  hook-and- 
line  sablefish  fishery  be  exempted  from 
the  non-trawl  halibut  limit  for  1998.  The 
Council  recommended  these 
exemptions  because  of  the  low  halibut 
bycatch  mortality  experienced  in  the  pot 
gear  fisheries  (14  mt  in  1997),  the  jig 
gear  fisheries  (not  estimated  in  1997), 
and  because  of  the  1995  implementation 
of  the  sablefish  and  halibut  Individual 
Fishing  Quota  program,  which  allows 
legal-sized  halibut  to  be  retained  in  the 
sablefish  fishery. 

As  in  1997,  the  Council  recommended 
a  hook-and-line  halibut  PSC  mortality 
limit  of  300  mt.  Ten  mt  of  this  Hmit  are 
apportioned  to  the  demersal  shelf 
rockfish  fishery.  The  remainder  is 
seasonally  apportioned  among  the  non- 
sablefish  hook-and-line  fisheries  as 
shown  in  Table  5. 

The  Council  continued  to  recommend 
a  trawl  halibut  PSC  mortality  limit  of 
2,000  mt.  The  PSC  hmit  has  remained 
unchanged  since  1989.  Regulations  at 
§679.21(d)(3)(iii)  authorize  separate 
apportionments  of  the  trawl  hahout  PSC 
limit  between  trawl  fisheries  for  deep- 
water  and  shallow-water  species. 
Regulations  at  §  679.21(d)(5)  authorize 
seasonal  apportionments  of  halibut  PSC 
limits. 

NMFS  concurs  with  the  Council's 
recommendations.  The  following  types 
of  information  as  presented  in,  and 
summarized  from,  the  current  SAFE 
report,  or  as  otherwise  available  from 
NMFS,  Alaska  Department  of  Fish  and 
Game,  the  International  Pacific  Halibut 
Commission  (IPHC)  or  public  testimony 
were  considered: 

(A)  Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  based  on 
1997  observed  halibut  bycatch  rates  and 
NMFS's  estimates  of  groundfish  catch. 
The  calculated  halibut  bycatch  mortality 
by  trawl,  hook-and-line,  and  pot  geeir 
through  December  31, 1997,  is  2,011  mt, 


217  mt,  and  14  mt,  respectively,  for  a 
total  of  2,242  mt. 

Halibut  bycatch  restrictions 
seasonally  constrained  trawl  gear 
fisheries  throughout  1997.  Trawling  for 
the  deep-water  fishery  complex  was 
closed  during  the  first  quarter  on  March 
15  (62  FR  13352,  March  20,  1997),  for 
the  second  quarter  on  April  14  (62  FR 
18725,  April  17, 1997)  and  for  the  third 
quarter  on  July  20  (62  FR  39782,  July  24, 
1997).  The  shallow-water  complex  was 
closed  in  the  second  quarter  on  May  6 
(62  FR  25138,  May  8, 1997)  and  in  the 
third  quarter  on  August  11  (62  FR 
43485,  August  14, 1997).  All  trawling 
was  closed  in  the  fourth  quarter  on 
November  26  (62  FR  63887,  December  3, 
1997). 

The  amount  of  groundfish  that  trawl 
gear  might  have  harvested  if  halibut  had 
not  been  seasonally  limiting  in  1997,  is 
unknown. 

(B)  Expected  Changes  in  Groundfish 
Stocks 

At  its  December  1997  meeting,  the 
Council  adopted  higher  ABCs  for 
pollock,  arrowtooth,  pelagic  shelf 
rockfish,  and  thomyhead  rockfish  than 
those  established  for  1997.  The  Council 
adopted  lower  ABCs  for  Pacific  cod, 
sablefish,  POP,  demersal  shelf  rockfish, 
and  Atka  mackerel  than  those 
established  for  1997.  More  information 
on  these  changes  is  included  in  the 
Final  SAFE  report  and  in  the  Council 
and  SSC  minutes. 

(C)  Expected  Changes  in  Groundfish 
Catch 

The  total  of  the  1998  TACs  for  the 
GOA  is  327,176  mt,  an  increase  of  15 
percent  from  the  1997  TAC  total  of 
282,815  mt.  Those  fisheries  for  which 
the  1998  TACs  are  lower  than  in  1997 
are  Pacific  cod  (decreased  to  66,060  mt 
from  69,115  mt),  sablefish  (decreased  to 
14,120  mt  from  14,520  mt),  pelagic  shelf 
rockfish  (decreased  to  5,000  mt  from 
5,140  mt),  demersal  shelf  rockfish 
(decreased  to  560  mt  from  950  mt),  and 
Atka  mackerel  (decreased  to  600  mt 
from  1,000  mt).  Those  species  for  which 
the  1998  TACs  are  higher  than  in  1997 
are  pollock  (increased  to  124,730  mt 
from  79,980  mt).  POP  (increased  to 
10,776  mt  from  9,190  mt),  thomyhead 


rockfish  (increased  to  2,000  mt  from 
1,700  mt),  and  other  species  (increased 
to  15,450  mt  from  13,470  mt). 

(D)  Current  Estimates  of  Halibut 
Biomass  and  Stock  Condition 

The  stock  assessment  for  1997 
conducted  by  the  IPHC  indicates  that 
the  total  exploitable  biomass  of  Pacific 
halibut  in  the  BSAI  and  GOA 
management  areas  together  was  289,216 
mt. 

In  previous  years,  stock  assessments 
used  a  catch -age  model,  which  did  not 
take  into  account  that  Pacific  halibut 
have  undergone  a  rapid  reduction  in 
body  growth  in  recent  years,  with 
average  weight-at-age  now  half  of  what 
it  was  20  years  ago.  To  address 
problems  with  the  previous  stock 
assessment  model,  an  alternative 
assessment  model  was  developed  which 
accounts  for  possible  changes  in  fishing 
selectivity  with  age  that  result  from 
changes  in  size  at  age.  Exploitable 
biomass  estimates  have  increased  under 
the  new  stock  assessment.  The  increase 
in  the  estimates  is  principally  due  to:  (1) 
selectivity  of  the  different  age  classes  is 
now  better  represented;  (2)  bycatch 
mortality,  along  with  other  removals,  is 
now  included  directly  in  the 
assessment;  and  (3)  information  from 
IPHC  hook-and-line  surveys  is  now 
explicitly  incorporated  into  the 
assessment.  Under  previous  assessment 
methods  the  recruitment  trend  estimates 
were  in  severe  dechne.  Some  decline  is 
still  predicted;  however,  the  decline  is 
not  severe  and  the  strength  of  more 
recent  year  classes  is  better  represented 
in  the  assessment  model.  The  IPHC  has 
also  reduced  the  target  exploitation  rate 
from  0.3  to  0.2,  based  on  analysis  that 
demonstrated  that  harvest  rates  in  the 
range  of  0.2-0.25  may  achieve  close  to 
maximum  yields  under  different 
recruitment  scenarios  while  having  a 
high  probability  that  the  stock  level 
stays  within  the  range  of  historical 
abundance.  Additional  information  on 
the  Pacific  halibut  stock  assessment  may 
be  found  in  the  SAFE  report. 

(E)  Other  Factors 

Potential  impacts  of  expected  fishing 
for  groundfish  on  hahbut  stocks,  as  well 
as  methods  available  for,  and  costs  of, 
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reducing  halibut  bycatch  in  the 
groundflsh  fisheries  were  discussed  in 
the  proposed  1998  specifications  (62  FR 
65644.  December  15,  1997).  That 
discussion  is  not  repeated  here. 

7.  Fishery  and  Seasonal 
Apportionments  of  the  Halibut  PSC 
Limits 

Under  §  679.21(d)(5).  NMFS 
seasonally  apportions  the  halibut  PSC 
limits  based  on  recommendations  from 
the  Council.  The  FMP  requires  that  the 
following  information  be  considered  by 
the  Council  in  recommending  seasonal 
apportionments  of  halibut  PSC  limits:  a. 


Seasonal  distribution  of  halibut,  b. 
seasonal  distribution  of  target 
groundfish  species  relative  to  halibut 
distribution,  c.  expected  halibut  bycatch 
needs  on  a  seasonal  basis  relative  to 
changes  in  halibut  biomass  and 
expected  catches  of  target  groundfish 
species,  d.  expected  bycatch  rates  on  a 
seasonal  basis,  e.  expected  changes  in 
directed  groundfish  fishing  seasons,  f. 
expected  actual  start  of  fishing  effort, 
and  g.  economic  effects  of  establishing 
seasonal  halibut  allocations  on  segments 
of  the  target  groundfish  industry. 

The  publication  of  the  final  1997 
groundfish  and  PSC  specifications  (62 


FR  8179.  February  24, 1997) 
summarizes  Council  findings  with 
respect  to  each  of  the  FMP 
considerations  set  forth  above.  At  this 
time,  the  Council's  findings  are 
unchanged  from  those  set  forth  for  1997. 
Pacific  halibut  PSC  limits,  and 
apportionments  thereof,  are  presented 
in  Table  5.  Regulations  specify  that  any 
overages  or  shortfalls  in  a  seasonal 
apportionment  of  a  PSC  limit  will  be 
deducted  from  or  added  to  the  next 
respective  seasonal  apportionment 
within  the  1998  season. 


Table  5.— Final  1998  Pacific  Halibut  PSC  Limits.  Allowances,  and  Apportionments.  The  Pacific  Halibut  PSC 
Limit  for  Hook-and-line  Gear  Is  Allocated  to  the  Demersal  Shelf  Rockfish  (DSR)  Fishery  and  Fisheries 
Other  Than  DSR 


Trawl  gear 

Hook-and-line  gear 

Amount 

Other  than  DSR 

DSR 

Dates 

Dates 

Amount 

Dates' 

Amount 

(mt) 

(%) 

(mt) 

(%) 

Jan  1-Mar  31  

600(30%) 
400(20%) 
600(30%) 
400(20%) 

Jan  1-May  17 

May 18-Aug  31  

Sep  1-Dec  31   

250 
15 
25 

(86) 
(5) 
(9) 

Jan  1-Dec  31  

10 

(100) 

Aof  1-Jun  30  

Jul  1-Sep  30 

Oct  1-Dec  31  

'  Total 

2,000  (100%) 

290 

(100) 

10 

(100) 

Regulations  at  §679.21(d)(3)(iii)  authorize  apportionments  of  the  trawl  halibut  PSC  limit  to  a  deep-water  species 
complex,  comprised  of  sablefish.  rockfish,  deep-water  flatfish,  rex  sole  and  arrowtooth  flounder;  and  a  shallow-water 
species  complex,  comprised  of  pollock.  Pacific  cod,  shallow-water  flatfish,  flathead  sole,  Atka  mackerel,  and  other  species. 
The  apportionment  for  these  two  fishery  complexes  is  presented  in  Table  6. 


Table  6.— Final  1 998  Apportionment  of  Pacific  Halibut  PSC  Trawl  Limits  Between  the  Deep-water  Species 

Complex  and  the  Shallow-water  Species  Complex 


Season  | 

Jan.  20-Mar.  31  :... 

Apr.  1-Jun.  30 „ ; 

Jul.  1-Sep.  30  

Jan.  20-Sep.  30 

Oct.  1-Dec.  31  

Total  

No  apportionment  between  shallow-water  and  deeo-water  fishery  complexes  during  the  4th  quarter. 


Shall 


iter 


Deep-water 
(mt) 


Total 


500 
100 
200 
800 


100 
300 
400 
800 


600 
400 
600 
1,600 
400 


2.000 


UMI 


The  Council  recommended  that  the 
revised  halibut  discard  mortality  rates 
recommended  by  the  IPHC  be  adopted 
for  purposes  of  monitoring  halibut 
bycatch  mortality  limits  established  for 
the  1998  groundfish  fisheries.  NMFS 
concurs  with  the  Council's 
recommendation.  Most  of  the  IPHC's 
assumed  halibut  mortality  rates  were 
based  on  an  average  of  mortality  rates 
determined  from  NMFS  observer  data 
collected  during  1995  and  1996.  For 
fisheries  where  a  steady  trend  from  1993 


to  1996  towards  increasing  or 
decreasing  mortality  rates  was  observed, 
the  IPHC  recommended  using  the  most 
recent  year's  observed  rate.  Rates  for 
1995  and  1996  were  lacking  for  some 
fisheries,  so  rates  from  the  most  recent 
years  were  used.  For  fisheries  where 
insufficient  mortality  data  are  available 
the  mortality  rate  for  Pacific  cod  for  that 
gear  type  was  recommended  as  a  default 
rate.  Most  of  the  assumed  mortality  rates 
recommended  for  1998  differ  slightly 
from  those  used  in  1997.  The 


recommended  rates  for  hook-and-line 
targeted  fisheries  range  fi-om  9  to  24 
percent.  The  recommended  rates  for 
most  trawl  targeted  fisheries  are  higher 
and  range  from  57  to  73  percent.  The 
recommended  rate  for  all  pot  targeted 
fisheries  is  lower  at  14  percent.  The 
1998  assumed  halibut  mortality  rates  are 
listed  in  Table  7. 
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Table  7.— 1998  Assumed  Pacific  Halibut  Mortality  Rates  for  Vessels  Fishing  in  the  Gulf  of  Alaska.  Listed 

Values  Are  Percent  of  Halibut  Bycatch  Assumed  To  Be  Dead 


Gear  and  target 


Hook-and-Line: 

Sablefish  

Pacific  cod  

Rockfish  

Other  species 

Trawl: 

Midwater  poHock 

Rockfish  

Shallow-water  flatfish 

Pacific  cod 

Deep-water  flatfish 

Flathead  sole „ 

Rex  sole ^. 

Bottom  poltock  

Atka  mackerel 

Sablefish  

Other  species 

Pot 

Pacific  cod  

Other  species 


Mortality 
rate  (%) 


24 

12 
9 

12 

6S 
68 
71 
67 
64 
67 
69 
73 
57 
67 
67 

14 

14 


Classification 

This  action  is  authorized  imder  50 
CFR  679.20  and  is  exempt  from  review 
under  E.0. 12866. 

This  action  adopts  final  1998  harvest 
specifications  for  the^GOA,  and  revises 
associated  management  measures. 
Generally,  this  action  does  not 
significantly  revise  management 
measures  in  a  manner  that  would 
require  time  to  plan  or  prepare  for  those 
revisions.  The  immediate  effectiveness 
of  this  action  is  required  to  provide 
consistent  management  and 
conservation  of  fishery  resources. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
finds  there  is  good  cause  to  waive  the 
30-day  delayed  effectiveness  period 
under  5  U.S.C.  553(d)(3)  with  respect  to 
such  provisions  and  to  the 
apportionment  discussed  above.  In 
some  cases,  the  interim  specifications  in 
effect  would  be  insufficient  to  allow 
directed  fisheries  to  operate  during  a  30- 
day  delayed  effectiveness  period,  which 
would  result  in  unnecessary  closures 
and  disruption  within  the  fishing 
industry.  In  many  of  these  cases,  the 
final  specifications  will  allow  the 
fisheries  to  continue,  thus  relieving  a 


restriction.  Provisions  of  a  rule  relieving 
a  restriction  under  5  U.S.C.  553(d)(l]  are 
not  subject  to  a  delay  in  effective  date. 

A  formal  section  7  consultation  under 
the  Endangered  Species  Act  was 
initiated  for  the  final  1998  GOA 
specifications.  In  a  biological  opinion 
dated  March  2, 1998,  the  Assistant 
Administrator  determined  that  fishing 
activities  conducted  under  final  1998 
GOA  specifications  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  western  population  of  Steller  sea 
lions  and  is  not  likely  to  destroy  or 
adversely  modify  designated  critical 
habitat  for  the  species  in  Alaska.  The 
biological  opinion  also  determined  that 
NMFS  must  implement  reasonable  and 
prudent  measures  to  protect  Steller  sea 
lions: 

1.  NMFS  will  reapportion  10  percent  of  the 
1998  pollock  TAG  in  the  combined  W/C 
Regulatory  Area  from  the  September  1  season 
to  the  ]une  1  season.  This  will  result  in  a  25 
percent,  35  p>ercent,  and  40  percent 
distribution  of  pollock  TAG  among  the 
January  1,  June  1,  and  September  1  seasons, 
respectively. 

2.  Reapportionment  will  take  place  before 
the  beginning  of  the  June  1  season. 

NMFS  prepared  an  environmental 
assessment  (EA)  on  the  1998  TAC 


specifications.  The  total  harvest  levels 
examined  in  the  EA  do  not  exceed  the 
OY.  The  models  used  to  derive  catch 
levels  are  both  conservative  and  based 
on  the  best  scientific  information 
available.  The  Assistant  Administrator 
concluded  that  no  significant  impact  on 
the  environment  will  result  from 
implementation  of  the  1998 
specifications.  A  copy  of  the  EA  is 
available  (see  ADDRESSES). 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  the  Advocacy  of 
the  Small  Business  Administration 
(SBA)  that  this  final  specification  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  comments  were  received 
regarding  this  certification. 
Consequently,  no  regulatory  fiexibility 
analysis  has  been  prepared. 

Authority:  16  U.S.G.  773  et  seq.  16  U.S.C. 
IBOl  et  seq.,  and  3631  et  seq. 

Dated:  March  9, 1998. 

David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(PR  Doc.  98-6381  Filed  3-*-98;  2:05  pm) 
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Proposed  Rules 


Federal  Register 

Vol.  63,  No.  48 
Thursday,  March  12,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Hoalth  Inspection 
Servica 

9  CFR  Part  145 
[Docket  Na  97-043-1] 

National  Poultry  Improvement  Plan; 
Special  Provisions  for  Ostrich 
Breeding  Flocks  and  Products 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  National  Poultry  Improvement  Plan 
(the  Plan)  to  provide  for  the 
participation  of  ostrich  breeding  flocks 
in  the  provisions  of  the  Plan.  The 
proposed  addition  of  provisions  for 
ostrich  breeding  flocks  to  the  Plan  was 
voted  on  and  approved  by  the  voting 
delegates  at  the  Plan's  1996  National 
Plan  Conference.  Adding  provisions  for 
ostriches  to  the  Plan  would  make  it 
possible  for  the  owners  of  ostrich  flocks 
to  voluntarily  participate  in  the  Plan's 
programs  for  the  prevention  and  control 
of  egg-transmitted,  hatchery- 
disseminated  poultry  diseases. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
11.  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-043-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03.  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-043-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  R.  Rhorer,  Senior  Coordinator, 


Poultry  Improvement  Staff,  National 
Poultry  Improvement  Plan,  Veterinary 
Services.  APHIS,  USDA,  1498  Klondike 
Road,  Suite  200,  Conyers,  GA  30094- 
5104;  (770)  922-3496;  E-mail: 
arhorer@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Backgroundl 

The  National  Poultry  Improvement 
Plan  (referred  to  below  as  "the  Plan")  is 
a  cooperative  Federal-State-industry 
mechanism  for  controlling  certain 
poultry  diseases.  The  Plan  consists  of  a 
variety  of  programs  intended  to  prevent 
and  control  egg-transmitted,  hatchery- 
disseminated  poultry  diseases. 
Participation  in  all  Plan  programs  is 
^voluntary,  but  flocks,  hatcheries,  and 
dealers  must  qualify  as  U.S.  Pullorum- 
Typhoid  Clean  before  participating  in 
any  other  Plan  program.  Also,  the 
regulations  in  9  CFR  part  82,  subpart  C, 
which  provide  for  certain  testing, 
restrictions  on  movement,  and  other 
restrictions  on  certain  chickens,  eggs, 
and  other  articles  due  to  the  presence  of 
Salmonella  enteritidis,  require  that  no 
hatching  eggs  or  newly  hatched  chicks 
horn  egg-type  chicken  breeding  flocks 
may  be  moved  interstate  unless  they  are 
classified  U.S.  S.  Enteritidis  Monitored 
under  the  Plan,  or  they  meet  the 
requirements  of  a  State  classification 
plan  that  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  determined  to  be 
equivalent  to  the  Plan,  in  accordance 
with  9  CFR  145.23(d). 

The  Plan  identifies  States,  flocks, 
hatcheries,  and  dealers  that  meet  certain 
disease  control  standards  specified  in 
the  Plan's  various  programs.  As  a  result, 
customers  can  buy  poultry  that  has 
tested  clean  of  certain  diseases  or  that 
has  been  produced  under  disease- 
prevention  conditions. 

The  regulations  in  9  CFR  part  145 
(referred  to  below  as  the  regulations) 
contain  the  general  provisions  of  the 
Plan  (subpart  A,  §§  145.1  through 
145.14)  and  special  provisions  regarding 
the  participation  of  breeding  flocks  of 
egg-type  chickens  (subpart  B,  §§  145.21 
through  145.24),  meat-type  chickens 
(subpart  C,  S§  145.31  through  145.34). 
turkeys  (subpart  D,  §§  145.41  through 
145.44),  and  waterfowl,  exhibition 
poultry,  and  game  birds  (subpart  E. 
§§145.51  through  145.54).  APHIS 
amends  these  provisions  from  time  to 
time  to  incorporate  new  scientific 


information  and  technologies  into  the 
Plan. 

In  this  document,  we  are  proposing  to 
amend  the  regulations  to  add  a  new 
subpart  F  to  provide  for  the 
participation  of  ostrich  breeding  flocks . 
and  their  products.  This  proposed 
amendment  is  consistent  with  the 
recommendations  approved  by  the 
voting  delegates  to  the  National  Plan 
Conference  that  was  held  from  June  30 
to  July  2, 1996.  Participants  in  the  1996 
National  Plan  Conference  represented 
flockowners,  breeders,  hatcherymen, 
and  Official  State  Agencies  from  all 
cooperating  States.  "This  proposed  action 
is  discussed  in  greater  detail  below. 

Proposed  Changes  to  Existing 
Regulations 

Our  proposed  addition  of  ostriches  to 
the  provisions  of  the  Plan  would  entail 
changes  to  subpart  A  of  the  regulations. 
"General  Provisions,"  in  order  to 
accommodate  the  inclusion  of  ostriches 
and  reflect  the  addition  of  a  new  subpart 
containing  special  provisions  for  ostrich 
breeding  flocks  and  products. 

First,  we  would  add  ostriches  to  the 
definition  of  pou7tiy  in  §  145.1  to  ensure 
that  the  general  provisions  of  the 
regulations  would  apply,  where 
applicable,  to  ostriches  as  well  as  to  the 
types  of  poultry  already  covered  by  the 
Plan.  With  the  proposed  addition  of 
ostriches,  the  definition  of  poultry 
would  read:  "Domesticated  fowl, 
including  chickens,  turkeys,  ostriches, 
waterfowl,  and  game  birds,  except  doves 
and  pigeons,  which  are  bred  for  the 
primary  purpose  of  producing  eggs  or 
meat." 

Under  §  145.3(c),  "Participation,"  a 
Plan  participant  in  any  State  must 
participate  with  all  of  his  poultry 
hatching  egg  supply  flocks  and  hatchery 
operations  in  that  State.  To  demonstrate 
compliance  with  that  requirement,  the 
Plan  participant  must  submit  a  report  of 
each  of  his  breeding  flocks  within  the 
State  to  the  Official  State  Agency  before 
the  birds  in  a  breeding  flock  reach  24 
weeks  of  age.  Under  the  provisions  of 
this  proposed  rule,  those  participation 
requirements  would  also  apply  to 
ostrich  hatching  egg  supply  flocks  and 
hatchery  operations,  but  with  one 
difference.  Because  ostriches  mature  at 
a  slower  rate  than  other  poultry,  ostrich 
breeding  flocks  would  have  to  be 
reported  to  the  Official  State  Agency 
before  the  birds  in  the  flock  reach  20 


UMI 
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months  of  age,  rather  than  24  weeks  of 
age  as  required  for  other  poultry. 

Paragraph  (c)  of  §  145.5  refers  to 
flocks  qualifying  for  the  U.S.  PuUorum- 
Typhoid  Clean  classification  as 
prescribed  in  subpart  B.  C,  D,  or  E  of 
part  145.  Because  we  are  proposing  to 
add  a  subpart  F  to  the  regulations  for 
ostriches,  and  because  that  new  subpart 
would  contain  a  U.S.  Pullorum-Typhoid 
Clean  classification  for  ostriches,  we 
would  amend  §  145.5(c)  so  that  it  would 
refer  to  flocks  quaUfied  for  the 
classification  "as  prescribed  in  subparts 
B,  C,  D,  E,  or  F."  A  similar  reference  to 
flocks  meeting  the  requirements  of 
subpart  B,  C,  D,  or  E  is  found  in  the 
introductory  text  of  §  145.10.  We  would 
also  amend  that  text  so  that  it  includes 
a  reference  to  subpart  F. 

Section  145.10  contains  illustrative 
designs  or  emblems  that  correspond  to 
the  Plan's  various  classifications.  The 
design  for  the  U.S.  Pullorum-Typhoid 
Clean  classification  is  foimd  in 
§  145.10(b).  which  currently  reads  "U.S. 
Pullorum-Typhoid  Clean.  (See 
§  145.23(b),  §  145.33(b),  §  145.43(b),  and 
§  145.53(b).)"  Because  we  are  proposing 
to  establish  a  U.S.  PuUonmi-Typhoid 
Clean  classification  for  ostriches,  we 
would  amend  §  145.10(b)  so  that  it  also 
refers  to  §  145.63(a),  which  is  the 
section  in  proposed  subpart  F  that 
would  contain  the  requirements  of  the 
U.S.  Pullorum-Typhoid  Clean 
classification  for  ostriches.  Similarly, 
§  145.14(a)(5)  refers  to  provisions  of 
§  145.23,  §  145.33,  §  145.43,  and 
§  145.53  regarding  the  U.S.  Pullorum- 
Typhoid  Clean  classification;  we  would 
include  a  reference  to  §  145.63  in  that 
paragraph  as  well. 

Finally,  we  would  amend  the 
introductory  text  of  §  145.14  by  adding 
a  provision  regarding  the  blood  testing 
of  ostriches,  lliat  text  currently  states 
that  poultry  must  be  more  than  4 
months  of  age  when  blood  tested  for  an 
official  classification,  except  for  turkeys, 
which  may  be  blood  tested  at  12  weeks 
of  age,  and  game  birds,  which  may  be 
blood  tested  when  more  than  4  months 
of  age  or  upon  reaching  sexual  maturity, 
whichever  comes  first.  In  providing  for 
the  blood  testing  of  ostriches,  we  are 
proposing  to  add  a  similar  exception. 
Specifically,  we  would  provide  that 
ostriches  must  be  more  than  12  months 
of  age  to  be  blood  tested  for  an  official 
classification.  We  would  include  that 
exception  because  ostriches  do  not 
reach  sexual  maturity  until 
approximately  a  year  after  hatching.  The 
immature  ostriches  are  kept  in  a 
juvenile  rearing  facility  for  that  first 
year,  so  it  would  not  be  necessary  to  test 
them  for  an  official  classification  until 


such  time  as  they  were  ready  to  be 
integrated  into  a  breeding  flock. 

Proposed  New  Regulations 

As  noted  above,  we  would  add  a  new 
subpart  F,  "Special  Provisions  for 
Ostrich  Breeding  Flocks  and  Products," 
to  the  regulations  to  provide  for  the 
participation  of  ostrich  breeding  flocks 
in  the  Plan.  The  proposed  new  subpart, 
which  would  consist  of  §§  145.61 
through  145.63,  would  have  the  same 
format  as  existing  subparts  B  through  E, 
but  would  contain  only  the  U.S. 
Pullorum-Typhoid  Clean  classification. 
Other  official  classifications  may  be 
added  later  through  other  proposed 
rules  if  voting  delegates  at  future 
National  Plan  Conferences  recommend 
that  new  classifications  for  ostrich 
flocks  and  products  be  established. 

The  proposed  new  subpart  would 
begin  writh  §  145.61,  "Definitions."  With 
one  exception,  the  terms  used  in 
proposed  subpart  F  are  terms  that  are 
used  elsewhere  in  the  regulations  and 
are,  therefore,  already  defined  in 
§  145.1.  The  only  term  that  we  are 
proposing  to  define  in  proposed 
§  145.61  is  ostrich,  which  we  would 
define  as:  "Birds  of  the  species  Struthio 
camelus,  including  all  subspecies  and 
subspecies  hybrids."  That  proposed 
definition  would  limit  the  scope  of 
proposed  subpart  F  to  ostrich  breeding 
flocks  and  products  and  would  exclude 
flocks  and  products  of  other  ratites  such 
as  rheas,  emus,  and  cassowaries. 

Proposed  §  145.62,  "Participation," 
would  take  the  same  form  as  Uie 
"Participation"  sections  in  subparts  B 
through  E  (§§  145.22, 145.32, 145.42. 
and  145.52).  The  introductory  text  of  the 
section  would  state  that  participating 
flocks  of  ostriches,  and  the  eggs  and 
chicks  produced  from  them,  would  have 
to  comply  with  the  appUcable  general 
provisions  of  subpart  A  and  the  special 
provisions  of  subpart  F.  That  statement 
would  be  included  to  explain  the 
location  of  the  regulations  that  would 
apply  to  the  participation  of  ostrich 
flocks  in  the  Plan. 

Paragraph  (a)  would  provide  that 
started  poultry  (young  poultry  that  have 
been  fed  and  watered  and  that  are  less 
thaA.  6  months  old)  would  lose  their 
identity  under  Plan  terminology — that 
is,  they  would  not  be  considered  U.S. 
Pullorum-Typhoid  Clean  poultry — if 
they  were  not  maintained  under  the 
conditions  prescribed  in  §  145.5(a). 
Under  §  145.5(a),  poultry  equipment, 
poultry  houses,  and  the  land  in  their 
immediate  vicinity  must  be  kept  in 
sanitary  condition,  and  the  participating 
flock,  its  eggs,  and  all  equipment  used 
in  connection  with  the  flock  must  be 
kept  separated  from  nonparticipaUng 


flocks.  The  sanitation  and  segregation 
described  in  §  145.5(a)  are  important 
factors  in  maintaining  the  health  of 
flocks,  which  is  why  we  would  require 
that  those  conditions  be  met  in  order  for 
started  poultry  to  retain  its  identity 
under  Plan  terminology. 

Paragraph  (b)  of  proposed  §  145.62 
would  require  that  the  hatching  eggs 
produced  by  primary  breeding  flocks 
must  be  fumigated  or  otherwise 
saniti2:ed  and  refers  the  reader  to 
§  147.22,  which  contains  procedures  for 
the  sanitation  of  hatching  eggs.  This 
proposed  requirement  for  the  sanitation 
of  hatching  eggs  would  serve  to  help 
prevent  the  transmission  of  egg- 
disseminated  diseases  that  could  be 
-spread  by  unsanitized  ^gs. 

Proposed  §  145.63,  "Twminology  and 
classification;  flocks  and  products," 
would  provide  the  criteria  that  would 
have  to  be  met  by  ostrich  breeding 
flocks  to  qualify  for  Plan  classifications. 
The  introductory  text  of  §  145.63  would, 
therefore,  explain  that  participating 
flocks,  and  the  eggs  and  baby  poultry 
produced  fivm  them,  that  had  met  the 
respective  requirements  specified  in  the 
section  could  be  designated  by  the  terms 
denoting  each  classification  (e.g.,  U.S. 
Pullorum-Typhoid  Clean)  and  their 
corresponding  designs  illustrated  in 
§  145.10.  (As  noted  above,  although  we 
are  proposing  to  establish  only  a  U.S. 
Pullorum-Typhoid  Clean  classification 
for  ostriches,  other  classifications  for 
ostrich  flocks  and  products  could  be 
added  in  the  future.) 

Paragraph  (a)  of  proposed  §  145.63 
would  set  forth  the  qualifying  criteria 
for  the  U.S.  Pullorum-Typhoid  Clean 
classification  for  ostrich  flocks.  Ostrich 
flocks  seeking  the  U.S.  Pvdlorum 
Typhoid  Clean  classification  would 
demonstrate  their  freedom  from 
pullorum  and  typhoid  to  the  Official 
State  Agency  in  one  of  two  ways,  which 
are  explained  below.  The  two  sets  of 
criteria  that  we  would  include  under 
proposed  §  145.63(a)  for  ostrich  flocks 
are  essentially  the  same  as  two  of  the 
sets  of  criteria  provided  for  other 
poultry  flocks  seeking  the  U.S. 
Pullorum-Clean  classification  in 
subparts  B  through  E,  and  would  serve 
the  same  purpose. 

Because  blood  testing  may  be  used  to 
demonstrate  a  flock's  freedom  from 
puUorum-typhoid,  the  introductory  text 
of  proposed  §  145.63(a)  would  include  a 
statement  indicating  that  the  procedures 
for  puUorom-typhoid  blood  testing  are 
set  out  in  §  145.14(a).  Indeed,  imder 
proposed  §  145.63(a)(1)— the  first  of  the 
twb  proposed  sets  of  criteria — a  flock 
could  qualify  for  the  U.S.  Pullorum- 
Typhoid  Clean  classification  solely  on 
the  basis  of  blood  testing  if  the  flock  had 
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been  blood  tested  within  the  last  12 
months  with  no  reactors,  i.e.,  none  of 
the  ostriches  in  the  flock  had  tested 
positive  for  pullorum  or  typhoid  causal 
agents  (Salmonella  pullorum  and  S. 
gallinarum,  respectively). 

Under  proposed  §  145.63(a)(2),  a 
multiplier  breeding  flock  or  primary 
breeding  flock  could  qualify  for  the  U.S. 
Pullorum-Typhoid  Clean  classification 
if  a  sample  (all  ostriches  from  flocks  of 
30  birds  or  fewer,  at  least  30  ostriches 
from  flocks  up  to  300  birds,  or  10 
percent  of  the  ostriches  in  flocks  of 
more  than  300  birds)  had  been  ofricially 
tested  for  pullorum-typhoid  within  the 
past  12  months  with  no  reactors. 
Proposed  §  145.63(a)(2)  would  provide 
that  a  bacteriological  examination 
monitoring  program  could  be  used  in 
lieu  of  annual  blood  testing  if  the 
Official  State  Agency  and  APHIS 
approved  the  alternative  monitoring 
program.  If  the  flock  was  a  multiplier 
breeding  flock  located  in  a  State  that 
had  been  a  U.S.  Pullorum-Typhoid 
Clean  State  for  the  past  3  years,  with  no 
isolations  of  pullorum  or  typhoid 
traceable  to  a  source  in  that  State  during 
that  3-year  period,  a  serological 
examination  monitoring  program  could 
also  be  used  in  lieu  of  annual  blood 
testing  with  the  approval  of  the  Official 
State  Agency  and  APHIS. 

As  noted  previously,  the  two  sets  of 
criteria  for  the  U.S.  Pullorum-Typhoid 
Clean  classification  for  ostrich  flocks 
described  above  are,  for  all  practical 
purposes,  the  same  as  two  of  the  sets  of 
criteria  provided  in  §§  145.23(b), 
145.33(b),  145.43(b),  and  145.53(b)  for 
the  U.S.  Pullorum-Typhoid  Clean 
classifications  for  egg-type  chicken 
flocks,  meat-type  chicken  flocks,  turkey 
flocks,  and  waterfowl,  exhibition 
poultry,  and  game  bird  flocks, 
respectively.  Those  criteria  for 
demonstrating  the  freedom  of  a  flock 
from  pullorum  and  typhoid  have  been 
used,  and  are  currently  being  used, 
successfully  by  Plan  participants 
operating  under  the  existing  regulations 
in  subparts  B  through  E,  and  we  believe, 
with  the  concurrence  of  the  voting 
delegates  to  the  1996  National  Plan 
Conference,  that  those  criteria  would  be 
appropriate  and  effective  for  use  in 
ostrich  flocks. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
signiflcant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 


This  proposed  rule  would  amend  the 
Plan  to  provide  for  the  participation  of 
ostrich  breeding  flocks  in  the  provisions 
of  the  Plan.  Adding  provisions  for 
ostriches  to  the  Plan  would  make  it 
possible  for  the  ostrich  flocks  to 
voluntarily  participate  in  the  Plan's 
programs  for  the  prevention  and  control 
of  egg-transmitted,  hatchery- 
disseminated  poultry  diseases.  The 
proposed  changes  contained  in  this 
document  are  based  on  the 
recommendations  of  representatives  of 
member  States,  hatcheries,  dealers, 
flockowners,  and  breeders  who  took 
part  in  the  Plan's  1996  National  Plan 
Conference. 

The  Plan  serves  as  a  "seal  of 
approval"  for  egg  and  poultry  producers 
in  the  sense  that  tests  and  procedures 
recommended  by  the  Plan  are 
considered  optimal  for  the  industry.  In 
all  cases,  the  changes  proposed  in  this 
document  have  been  generated  by  the 
industry  itself  with  the  goal  of  reducing 
disease  risk  and  increasing  product 
marketability. 

According  to  industry  estimates,  there 
were  approximately  350,000  to  500,000 
ostriches  of  all  ages  in  the  United  States 
in  1995.  There  were  approximately 
371,000  ostrich  chicks  hatched  during 
the  same  period.  In  comparison,  within 
the  chicken  industry,  about  8,324 
million  chicks  (broiler  and  meat  type) 
were  hatched  by  commercial  hatcheries, 
with  a  total  value  to  the  poultry 
industry  was  about  $17.2  billion  in 
1995.  Thus,  the  ostrich  industry,  in 
comparison  to  the  rest  of  the  poultry 
industry,  is  very  small. 

Although  participation  in  the  Plan  is 
voluntary,  99  percent  of  poultry 
breeders  and  hatcheries  are  participants 
in  the  Plan  and  benefit  from  various 
aspects  of  the  program.  There  are 
several  economic  and  other  advantages 
that  would  accrue  to  ostrich  breeders 
and  hatcheries  if  they  could  participate 
in  the  Plan  as  a  result  of  this  proposed 
rule. 

If  the  bulk  of  ostrich  producers  were 
to  participate  in  the  Plan,  their 
implementation  of  the  Plan's 
management  practices  could  be 
expected  to  raise,  or  at  least  maintain, 
the  level  of  health  of  ostriches  in  the 
United  States.  Wide  membership  would 
also  provide  a  voice  for  the  ostrich 
industry  with  regard  to  regulatory 
control  of  infectious  poultry  diseases 
that  affect  ostriches. 

Allowing  ostrich  flocks  to  participate 
in  the  Plan  could  validate  the  ostrich 
industry  in  the  eyes  of  the  public  and 
of  the  agricultural  industry  as  whole. 
Participating  flockowners  could 
anticipate  some  potential  advancement 
in  the  marketability  of  ostriches  and 


ostrich  products  throughout  the 
country.  To  those  interested  in 
acquiring  ostriches  or  their  products,  it 
would  be  reassuring  to  know  that  these 
are  from  breeders  and  hatcheries  that 
are  participants  in  the  Plan.  Similarly, 
overseas  importers  may  be  more  at  ease 
knowing  the  ostriches  and  products  are 
derived  from  flocks  that  are  part  of  the 
Plan.  We  believe  that  it  would  be 
advantageous  to  those  who  raise 
ostriches  and  to  the  poultry  industry  as 
a  whole,  as  well  as  to  APHIS,  that  as 
many  producers  of  poultry  and  poultry 
products,  including  ostriches, 
participate  in  the  Plan  and  follow  the 
standards  developed  and  practiced  by 
Plan  participants. 

Because  participation  in  any  Plan 
program  is  voluntary,  individuals  are 
likely  to  continue  in  the  program  only 
as  long  as  the  benefits  they  receive  from 
the  program  outweigh  the  costs  of  their 
participation.  Tests  and  procedures 
recommended  by  the  Plan  are 
considered  optimal  for  the  industry. 
Any  increased  cost  to  ostrich  breeders 
and  hatcheries  for  the  detection  and 
prevention  programs  would  be  minor 
compared  to  the  losses  that  each 
producer  would  bear  in  case  of 
undetected  disease  spread.  Furthermore, 
the  number  of  birds  required  to  be 
tested  is  small  compared  to  the  size  of 
flocks  within  the  industry.  The  costs  of 
conducting  tests,  as  well  as  the  cost  of 
specific  antigeos  used  to  detect  specific 
diseases,  are  modest.  For  example,  the 
cost  of  performing  Pullorum-Typhoid 
plate  test  aver^es  between  $0.04  and 
$0.08  per  bird.  The  cost  of  Mycoplasma 
gallisepticum  plate  test  antigen  is  $0.10 
per  plate  test,  while  the  cost  of  antigen 
for  each  pullorum-typhoid  plate  test  is 
$0.08.  In  many  States,  pullorum  testing 
is  provided  for  free.  Although  the  cost 
for  the  laboratory  testing  of  blood 
samples  from  ostriches  would  not  differ 
significantly  from  the  cost  of  testing 
blood  samples  from  other  poultry,  the 
process  of  obtaining  blood  samples  from 
ostriches  may  require  more  resources 
than  for  other  birds.  Applying  these 
costs  to  the  small  sizes  of  the  ostrich 
flocks,  and  comparing  the  total  potential 
losses  that  individual  producers  could 
incur  as  a  result  of  the  loss  of  some  or 
all  of  their  flock  due  to  disease,  the  cost 
of  testing  a.small  number  of  birds  would 
be  minor. 

Because  participation  in  the  Plan 
would  not  be  mandatory,  it  is  not  clear 
how  many  owners  of  ostriches  would 
join  the  program.  However,  there  are 
about  7,380  flockowners,  owning  on 
average  between  50  and  70  ostriches 
each,  who  could  potentially  join.  The 
potential  entry  of  the  ostrich  flocks  into 
the  Plan  would  not  be  expected  to 
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change  the  supply  and  demand 
conditions  in  the  market  for  poultry  of 
any  type,  including  ostriches:  as  a 
result,  changes  in  prices  are  not 
anticipated.  Finally,  since  the  additional 
costs  would  be  minor  and  could  be 
expected  to  be  balanced  out  by  the 
benefits,  we  have  concluded  that  the 
proposed  rule  would  be  unlikely  to  have 
any  significant  impact  on  producers  or 
consumers.  Including  ostrich  flocks  in 
the  Plan  would  not  likely  result  in  any 
significant  change  in  program 
operations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule:  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.],  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  97-043-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  97-043-1.  Regulatory 
Analysis  and  Development.  PPD. 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
and  (2)  Clearance  Officer.  OIRM.  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW.. 
Washington.  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 


This  proposed  rule  would  amend  the 
provisions  of  the  Plan  to  provide  for  the 
participation  of  ostrich  breeding  flocks 
and  products.  This  would  make  it 
possible  for  the  owners  of  ostrich  flocks 
to  voluntarily  participate  in  the  Plan's 
programs  for  the  prevention  and  control 
of  egg-transmitted,  hatchery- 
disseminated  poultry  diseases. 

Expanding  the  Plan  to  include  ostrich 
breeding  flocks  and  products  would 
necessitate  the  use  of  several  forms  that 
would  enable  us  to  acquire  important 
information  concerning  sales  of  ostrich 
hatching  eggs  and  chicks,  flock  testing 
reports,  hatchery  records,  and  other 
data.  This  information  would  allow  us 
to  monitor  the  movements  of  hatching 
eggs,  chicks,  and  poults;  determine  the 
source  of  a  hatchery-disseminated  or 
egg-transmitted  disease,  and  maintain 
an  up-to-date  list  of  program 
participants. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  these  proposed  information 
collection  and  recordkeeping 
requirements.  We  need  this  outside 
input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  that  would  be  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
proposed  information  collection  on 
those  who  are  to  respond  (such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  hour  per 
response. 

Respondents:  Flockowners,  breeders, 
hatchery  operators,  and  State  veterinary 
medical  officers. 

Estimated  annual  number  of 
respondents:  1 . 

Estimated  annual  number  of 
responses  per  respondent:  5. 

Estimated  annual  number  of 
responses:  5. 

Estimated  total  annual  burden  on 
respondent:  5  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Clearance  Officer, 
OIRM,  USDA.  room  404-W,  14th  Street 


and  Independence  Avenue  SW.. 
Washington.  DC  20250. 

List  of  Sub)ects  in  9  CFR  Fart  145 

Animal  diseases.  Poultry  and  poultry 
products.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  9  CFR  part  145  would  be 
amended  as  follows: 

PART  145— NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

1.  The  authority  citation  for  part  145 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  429:  7  CFR  2.22.  2.80, 
and  371.2(d). 

§145.1     [Amended] 

2.  In  §145.1,  the  definition  oi  poultry 
would  be  amended  by  adding  the  word 
"ostriches,"  immediately  after  the  word 

"turkeys,". 

§145.3    [Amended] 

3.  In  §  145.3,  in  the  introductory  text 
of  paragraph  (c),  the  second  sentence 
would  be  amended  by  adding  the  words 
"or,  in  the  case  of  ostriches,  before  the 
birds  reach  20  months  of  age" 
immediately  after  the  word  "age". 

§145.5    [Amended] 

4.  In  §  145.5.  paragraph  (c)  would  be 
amended  by  removing  the  words  "or  E" 
and  adding  the  words  "E,  or  F"  in  their 
place. 

§145.10    [Amended] 

5.  In  §  145.10.  the  introductory-  text  of 
the  section  would  be  amended  by 
removing  the  words  "or  E"  and  adding 
■the  words  "E,  or  F"  in  their  place,  and 
paragraph  (b)  would  be  amended  by 
removing  the  words  "and  §  145.53fb)" 
and  adding  the  words  "§  145.53(b),  and 
§  145.63(a)"  in  their  place. 

§145.14    [Amended] 

6.  In  §  145.14.  in  the  introductory  text 
of  the  section,  the  first  sentence  would 
be  amended  by  adding  the  words  ",  and 
ostriches  blood  tested  under  subpart  F 
must  be  more  than  12  months  of  age" 
immediately  after  the  word  "first". 

7.  In  §  145.14,  paragraph  (a)(5)  would 
be  amended  by  removing  the  words 
"and  145.53"  and  adding  the  words  ", 
145.53,  and  145.63"  in  their  place. 

8.  A  new  subpart  F  would  be  added 
to  read  as  follows: 

Subpart  F— Special  Provisions  for 
Ostrich  Breeding  Flocks  artd  Products 

145.61  Definitions. 

145.62  Participation. 

145.63  Terminology  and  classification; 
flocks  and  products. 
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SubfMHl  F— Special  Provisions  for 
Ostrich  Breeding  Flocics  and  Products 

§146.61    Definitions. 

Except  where  the  context  otherwise 
requires,  for  the  purposes  of  this  subpart 
the  following  terms  shall  be  construed, 
respectively,  to  mean: 

Ostrich.  Birds  of  the  species  Struthio 
camelus.  including  all  subspecies  and 
subspecies  hybrids. 

9146.62    Partlcipetioa 

Participating  flocks  of  ostriches,  and 
the  eggs  and  chicks  produced  from 
them,  shall  comply  with  the  applicable 
general  provisions  of  subpart  A  of  this 
part  and  the  special  provisions  of  this 
subpart. 

(a)  Started  poultry  shall  lose  their 
identity  under  Plan  terminology  when 
not  maintained  by  Plan  participants 
under  the  conditions  prescribed  in 

§  145.5(a). 

(b)  Hatching  eggs  produced  by 
primary  breeding  flocks  shall  be 
fumigated  or  otherwise  sanitized  (see 
§  147.22  of  this  chapter). 

f  146.63   Tarmlnoiogy  and  daesNIcation; 
Hocks  and  pRMlueti. 

Participating  flocks,  and  the  eggs  and 
baby  poultry  produced  from  them,  that 
have  met  the  respective  requirements 
specified  in  this  section  may  be 
designated  by  the  following  terms  and 
their  corresponding  designs  illustrated 
in  §145.10. 

(a)  U.S.  Pullorum-Typhoid  Clean.  A 
Hock  in  which  freedom  from  pullorum 
and  typhoid  has  been  demonstrated  to 
the  Official  State  Agency  under  the 
criteria  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section.  (See  §  145.14(a)  relating  to 
the  official  blood  test  for  pullorum- 
typhoid  where  applicable.) 

(1)  It  has  been  officially  blood  tested 
within  the  past  12  months  with  no 
reactors. 

(2)  It  is  a  multiplier  or  primary 
breeding  flock  in  which  a  sample  of 
each  bird  in  flocks  of  30  or  fewer  birds, 
a  minimum  of  30  birds  from  flocks  up 
to  300  birds,  or  10  percent  of  all  birds 
from  flocks  exceeding  300  birds  has 
been  officially  tested  for  pullorum- 
typhoid  within  the  past  12  months  with 
no  reactors:  Pmvided,  That  a 
bacteriological  examination  monitoring 
program  for  ostriches  acceptable  to  the 
Official  State  Agency  and  approved  by 
the  Service  may  be  used  in  lieu  of 
annual  blood  testing:  And  provided 
further.  That  when  a  flock  is  a 
multiplier  breeding  flock  located  in  a 
State  which  has  been  deemed  to  be  a 
U.S.  Pullorum-Typhoid  Clean  State  for 
the  past  3  years,  and  during  which  time 
no  isolation  of  pullorum  or  typhoid  has 


been  made  that  can  be  traced  to  a  source 
in  that  State,  a  bacteriological 
examination  monitoring  program  or  a 
serological  examination  monitoring 
program  aoceptable  to  the  Official  State 
Agency  and  approved  by  the  Service 
may  be  used  in  lieu  of  annual  blood 
testing, 
(b)  [i?eservecfl 

Done  in  Washington,  DC.  this  9th  day  of 
March  1998. 
Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  98-6374  Filed  3-11-98;  8:45  am] 

BtLUNQ  CODE  3410-M-P 


NUCI.EAR  REGULATORY 
COMIMSSION 

10CFRPart72 

[Docket  No.  PRM-72-4] 

Prairie  Island  Coalition;  Receipt  of 
Petition  for  Rulemaking 

AQBiICY:  Nuclear  Regulatory 

Commission. 

action:  Petition  for  rulemaking;  Notice 

of  receipt. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  the  Prairie 
Island  Coalition.  The  petition  has  been 
docketed  by  the  Commission  and  has 
been  assigned  Docket  No.  PRM-72-4. 
The  petitioner  requests  that  NRC 
undertake  rulemaldng  to  examine 
certain  issues  addressed  in  the  petition 
relating  to  the  potential  for  thermal 
shock  and  corrosion  in  dry  cask  storage. 
The  petitioner  requests  that  the  NRC 
amend  its  regulations  that  govern 
independent  storage  of  spent  nuclear 
fuel  in  dry  storage  casks  to  define  the 
parameters  of  acceptable  degradation  of 
spent  fuel  in  dry  cask  storage.  The 
petitioner  also  requests  an  amendment 
to  the  regulations  to  define  the 
parameters  of  retrievability  of  spent 
nuclear  fuel  in  dry  cask  storage  and  to 
require  licensees  to  demonstrate  safe 
cask  unloading  ability  before  a  cask  may 
be  used  at  an  Independent  Spent  Fuel 
Storage  Installation  (ISFSI). 
DATES:  Submit  comments  by  May  26, 
1998.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 


UMI 


Attention:  Rulemakings  and 
Adjudications  staff. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  write:  David 
L.  Meyer,  Chief,  Rules  and  Directives 
Branch,  Division  of  Administrative 
Services,  Office  of  Administration,  U.S. 
Nuclear  Reguletory  Commission, 
Washington,  DC  20555-0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  yoiu*  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905  (e-mail:  CAGOnragov). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-415-7163  or  Toll  Free: 
1-800-368-5642  or  E-mail: 
DLM1@NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 
Baclcground 

The  Nuclear  Regulatory  Commission 
received  a  petition  for  rulemaking 
submitted  by  George  Crocker  on  behalf 
of  the  Prairie  Island  Coalition  (PIC)  in 
the  form  of  a  letter  and  an  attached 
document  addressed  to  L.  Joseph  Callan, 
Executive  Director  for  Operations,  NRC, 
dated  August  26, 1997.  Most  of  the 
issues  presented  in  Mr.  Crocker's  letter 
and  the  attached  dociunent  pertain  to  a 
petition  filed  under  10  CFR  2.206 
regarding  dry  storage  cask  regulations 
that  has  been  reviewed  by  the  NRC 
Office  of  Nuclear  Reactor  Regulation 
(NRR).  See  62  FR  53031.  The  resolution 
of  these  issues  is  presented  in  a  decision 
published  by  the  Director,  NRR  PD-98- 
02;  2/11/98).  This  notice  pertains  to 
paragraphs  13, 14,  and  15  on  page  3  of 
the  document  attached  to  the  August  26, 
1997,  letter  from  PIC.  These  paragraphs 
contain  a  request  for  rulemaking  under 
5  U.S.C.  553(e)  of  the  Administrative 
Procedure  Art  (APA). 

The  NRC  has  determined  that  the 
issues  presented  in  paragraphs  13, 14, 
and  15  of  the  PIC  document  constitute 
a  petition  for  rulemaking  imder  10  CFR 
2.802.  Paragraph  13  requests  NRC  to 
solicit  and  review  information  regarding 
thermal  shock  and  corrosion  inherent  in 
dry  cask  storage  and  usage  and  to  define 
the  parameters  of  degradation  of  spent 
nuclear  fuel  in  dry  cask  storage 
acceptable  under  10  CFR  72.122(h). 
Paragraph  14  requests  NRC  to  define  the 
parameters  o  retrievability  required 
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under  10  CFR  72.122(1).  Paragraph  15 
requests  hfRC  to  require  demonstration 
of  a  safe  cask  unloading  ability  before  a 
cask  may  be  used  at  an  ISFSI.  These 
requests  do  meet  the  sufficiency    ' 
requirements  for  a  petition  for 
rulemaking  under  10  CFR  2.802.  The 
petition,  consisting  of  paragraphs  13, 14, 
and  15,  has  been  docketed  as  PRM-72- 
4. 

As  set  forth  in  the  petition,  the 
petitioner  is  the  Prairie  Island  Coalition 
(PIC),  a  consortium  of  environmental, 
business,  citizen,  and  reUgious  groups, 
and  tribal  and  urban  Indian 
organizations.  PIC  is  involved  in 
locating  and  disseminating  information 
regarding  dry  cask  storage  of  spent 
nuclear  hiel,  and  opposes  Northern 
States  Power  Company's  (NSP)  plans  to 
construct  and  operate  an  ISFSI  at  the 
Prairie  Island  Nuclear  Generating 
Station  (PI).  PIC  has  participated  in 
various  Minnesota  and  NRC 
proceedings  that  pertain  to  oijerational 
and  waste  issues  at  the  Prairie  Island 
faciUty. 

The  NRC  is  soliciting  public  comment 
on  the  petition  for  rulemaking 
submitted  by  the  Prairie  Island  Coalition 
that  requests  the  changes  to  the 
regulations  in  10  CFR  part  72  discussed 
below. 

Discussion  of  the  Petition 

The  petitioner  notes  that  the 
regulations  in  10  CFR  Part  72  establish 
requirements  and  criteria  for  spent  fuel 
dry  cask  storage  and  usage.  The 
petitioner  has  requested  a  rulemaking 
proceeding  to  examine  issues  regarding 
degradation,  retrieval,  and  unloading  of 
spent  nuclear  fiiel  in  dry  storage  casks. 

Degradation  of  Spent  Nuclear  Fuel 

The  petitioner  requests  an 
amendment  of  the  regulations  in  10  CFR 
part  72  to  dehne  the  parameters  of  spent 
fuel  degradation  that  are  acceptable  to 
the  NRC  under  10  CFR  72.122(h). 
Section  72.122(h)  provides  that  spent 
fuel  cladding  must  be  protected  during 
storage  against  degradation  or  that  the 
fuel  must  be  configured  such  that 
degradation  will  not  pose  an  o{>erational 
safety  concern.  The  petitioner  is 
concerned  about  the  potential  effect  of 
spent  fuel  degradation  on  the  ability  to 
safely  unload  a  dry  storage  cask.  The 
petitioner  believes  that  factors  such  as 
thermal  shock  will  cause  spent  fuel  to 
degrade  in  the  course  of  unloading  and 
expose  onsite  personnel  and  the 
environment  to  radioactive  emissions. 
The  petitioner  states  that  no  procedures 
have  been  developed  to  protect 
operational  safety  and  to  assess  worker 
or  offsite  radiation  exposure  in  such  a 
situation.  The  petitioner  cites  a 


February  25. 1997.  letter  from  Dr.  Gail 
H.  Marcus,  NRC,  to  PIC  in  support  of  the 
petition.  PIC  asserts,  based  on  the  letter, 
that  temperature  differences  between 
spent  fuel  and  coolant  create  the 
potential  for  thermal  shock  and  spent 
fuel  degradation. 

PIC  also  believes  the  TN-40  cask  is 
subject  to  failed  welds  and  to  fuel 
degradation  due  to  cask  seal  failure  as 
a  result  of  helium  gas  release.  PIC  cites 
as  support  for  the  petition  a  letter  dated 
April  15. 1997.  from  Dr.  Susan  Frant 
Shankman,  NRC,  to  Sierra  Nuclear,  and 
contends  that  cladding  degradation 
diuing  storage  is  unacceptable  because 
it  could  lead  to  future  fuel  handhng  and 
retrievability  problems.  The  petitioner 
also  cites  the  Safety  Analysis  Report 
submitted  by  NSP  for  the  ISFSI  at  the  PI 
facility  that  requires  the  licensee  to 
replace  cask  seals  to  prevent  a  helium 
leak  and  fuel  degradation.  Copies  of  the 
supporting  documents  referenced  above 
are  attached  to  the  petition. 

PIC  contends  that  NRC  has  not 
adequately  addressed  the  possibiUty  of 
damage  caused  by  thermal  shock  when 
cool  water  from  a  storage  pool  is  placed 
in  a  cask  that  contains  spent  nuclear 
fuel.  The  petitioner  also  contends  that 
NRC  had  not  adequately  addressed 
degradation  of  spent  nuclear  fuel  due  to 
the  loss  of  helium  from  failed  seals  or 
due  to  the  passage  of  time. 

Retrievability  of  Spent  Nuclear  Fuel 

The  petitioner  also  requests  an 
amendment  to  the  regulations  in  10  CFR 
Part  72  that  govern  storage  of  spwnt 
nuclear  fuel  in  dry  storage  casks  to 
define  the  parameters  of  retrievability  of 
spent  fuel  required  by  the  NRC  under  10 
CFR  72.122(1).  Section  72.122(1) 
provides  that  spent  fuel  storage  systems 
must  be  designed  to  allow  ready 
retrievabihty  of  the  spent  fuel  for  future 
processing  or  disposal. 

PIC  is  concerned  that  the  NRC  has  not 
taken  into  account  the  potential 
problems  that  may  be  encountered  in 
unloading  a  cask  to  retrieve  spent  fuel. 
In  support  of  its  claim,  PIC  cites  an 
April  16, 1997,  memorandum  from  Jack 
Roe,  NRC,  to  Cynthia  Pederson,  NRC 
Region  III,  and  asserts  that  this 
memorandum  is  evidence  that  NRC  has 
not  taken  into  account  possible 
problems  with  retrieval  of  spent  fuel. 

The  petitioner  also  cites  a  study  of  the 
TN-24  cask  conducted  by  the  Idaho 
National  Engineering  Laboratory  (INEL) 
in  1990,  which  involved  opening  TN-24 
casks  that  contained  canisters  of  spent 
fuel  assemblies  that  had  been  stored  for 
several  years.  The  petitioner  contends 
that  the  INEL  study  found  the  thermal 
damage  so  great  that  some  canisters 
containing  spent  nuclear  fuel  could  not 


be  retrieved  from  the  cask.  The 
petitioner  believes  that  the  INEL  study 
and  the  cited  NRC  memorandum,  copies 
of  which  are  attached  to  the  p>etition. 
demonstrate  that  spent  nuclear  fuel 
caimot  be  reliably  retrieved  from  dry 
storage  casks. 

Unloading  of  Spent  Nuclear  Fuel 

Lastly,  the  petitioner  requests  an 
amendment  to  the  regulations  to  require 
licensees  to  demonstrate  the  ability  to 
unload  spent  nuclear  fuel  safely  from  a 
dry  storage  cask  before  a  cask  may  be 
used  at  an  ISFSI.  The  petitioner 
contends  that  if  a  licensee  can 
dononstrate  ability  to  imload  spent 
nuclear  fuel  safely  from  a  cask  in  a  pool 
after  long-term  storage,  then  the  public 
will  have  assuraiKe  that  a  ^>ent  fuel 
storaj^  cask  can  be  unloaded. 

PIC  contends  that  a  cask  may  need  to 
be  imloaded  for  various  reasons.  The 
petitioner  notes  that  Minnesota  law  in. 
In  the  Matter  of  Spent  Fuel  Storage 
Installation,  501  N.W.2d  638  (Minn.  Ct. 
App.  1993).  requires  a  Ucensee  to  move 
casks  after  eight  years  of  temporary 
storage.  The  petitioner  beUeves  that  the 
1990  NRC  Waste  Confidence  Decision 
also  contemplates  that  casks  will  need 
to  be  unloaded  before  transport  to  a 
Federal  interim  site  or  repository. 

PIC  believes  that  althou^  NRC 
regulations  do  not  require  a  licensee  to 
be  able  to  immediately  unload  a  cask, 
NRC  clearly  requires  a  licensee  to  be 
able  to  unload  the  spent  fuel  at  some 
point.  The  petitioner  also  believes  that 
because  in-pool  unloading  of  spent  fuel 
from  a  dry  storage  cask  that  has 
contained  the  fuel  for  a  protracted  time 
period  has  not  been  completed,  there  is 
sufficient  reason  to  require  a  licensee  to 
demonstrate  the  abiUty  to  actually 
unload  a  dry  storage  cask  underwater. 
PIC  states  that  it  would  be  satisfied  if  a 
hcensee  can  demonstrate  the  ability  to 
unload  spent  nuclear  fuel  from  a  dry 
storage  cask  at  some  reasonable  point  in 
time. 

The  Petitioner's  Conclusions 

The  petitioner  has  concluded  that 
NRC  regulations  in  10  CFR  Part  72  that 
govern  independent  storage  of  Sfwnt 
nuclear  fuel  in  dry  storage  casks  must  be 
amended.  PIC  has  concluded  that 
thermal  shock  and  associated 
degradation  of  spent  nuclear  fuel  during 
the  imloading  of  dry  storage  casks  has 
not  been  adequately  addressed  in  NRC 
regulations.  The  petiticmer  requests  an 
amendment  to  the  regulations  to  define 
the  parameters  of  acceptable 
degradation  of  spent  nuclear  fuel  in  dry 
storage  under  10  CFR  72.122(h). 

The  petitioner  has  also  concluded  that 
NRC  regulations  do  not  adequately 
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address  issues  related  to  the  retrieval  of 
spent  nuclear  fuel  from  dry  storage 
casks.  The  petitioner  requests  an 
amendment  to  the  regulations  to  define 
the  parameters  of  retrievability  of  spent 
fuel  from  dry  storage  casks  required 
under  10  CFR  72.122(1). 

Lastly,  the  petitioner  has  concluded 
that  NRC  regulations  do  not  adequately 
address  issues  pertaining  to  unloading 
of  spent  nuclear  fuel  from  dry  storage 
casks.  The  petitioner  requests  an 
amendment  to  the  regulations  to  require 
licensees  to  demonstrate  the  ability  to 
unload  spent  nuclear  fuel  safely  from  a 
dry  storage  cask  before  the  cask  may  be 
used  at  an  ISFSI. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  March.  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle. 
Secretary  of  the  Commission. 
[FR  Doc.  98-6390  Filed  3-11-98;  8:45  am] 

MUJNa  CODE  7S90-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DociWt  No.  9S-NI4-64-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
modification  of  the  aft  avionic  fan.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  aft 
avionic  fan  due  to  inadequate  cooling 
airflow  through  the  fan  housing,  which 
could  result  in  failure  of  the  avionics 
equipment. 

DATES:  Comments  must  be  received  by 
April  13.  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
54-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 


Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103.  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-54-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-54-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  received  several 
reports  of  failure  of  the  aft  avionic  fan 
due  to  inadequate  cooling  airflow 
through  the  fan  housing.  This  condition, 
if  not  corrected,  could  result  in  failure 
of  avionics  equipment. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Domier 
Service  Bulletin  SB-328-21-215. 
Revision  1.  dated  June  12. 1997,  which 
describes  proGedures  for  modification  of 
the  aft  avionic  fan.  Accomplishment  of 
the  modification  will  improve  cooling 
airflow  through  the  fan  housing.  The 
LBA  classified  this  service  bulletin  as 
mandatory  and  issued  German 
airworthiness  directive  97-158,  dated 
June  19, 1997,  in  order  to  assure  the 
airworthiness  of  these  airplanes  in 
Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  actions  specified  in 
the  service  bulletin  described 
previously.     . 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD;  that  it  would  take 
approximately  9  work  hours  per 
airplane  to  aocomplish  the  proposed 
modification,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  proposed  by  this  AD  on 
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U.S.  operators  is  estimated  to  be 
$27,000,  or  $540  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu«  if 
this  AD  were  not  adopted. 
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Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federafism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Domier  LuftftJirt  GMBH:  Docket  98-NM- 
54-AD. 

Applicability:  Model  328-100  series 
airplanes,  as  listed  in  Domier  Service 


Bulletin  SB-328-21-215,  Revision  1,  dated 
June  12, 1997;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  aft  avionics  fan 
due  to  inadequate  cooling  airflow  through 
the  fan  housing,  which  could  result  in  failure 
of  the  avionics  equipment,  accomplish  the 
following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  modify  the  aft  avionic  fan  in 
accordance  with  Domier  Service  Bulletin 
SB-328-21-215,  Revision  1,  dated  June  12, 
W97. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-lie. 

Note  2:  Information  conceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  97-158, 
dated  June  19, 1997. 

Issued  in  Renton,  Washington,  on  March  5, 
1998. 

Darreil  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-6328  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AWP-O] 

Proposed  Modification  of  Class  D 
Airspace;  Mountain  View,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  the  Class  D  surface  area  at 
Moimtain  View,  CA,  by  revising  the 
vertical  limit  within  its  current 
geographic  boundary  up  to,  but  not 
including  2,500  feet  MSL,  excluding  the 
San  Jose  (SJC)  Class  C  surface  area.  A 
review  of  airspace  classification  has 
made  this  action  necessary  in  order  to 
achieve  compliance  with  criteria  stated 
in  FAA  Order  7400.2D.  The  intended 
effect  of  this  proposal  is  to  ensure  that 
the  Class  D  surface  area  at  Mountain 
View,  CA  will  be  of  sufficient  size  to 
allow  for  and  contain  the  safe  and 
efficient  handling  of  operations  at 
Moffett  Federal  Airfield  (NUQ). 
DATES:  Comments  must  be  received  on 
or  before  April  13, 1998. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  98-AWP-9,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California, 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
LavkTidale,  California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Airspace  Specialist,  Airspace 
Branch,  AWP-520,  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale,  CA. 
90261,  telephone  (310)  725-6611. 
SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
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presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Individuals  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AWP-9."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
individual.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
prtu}Qsed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  at  1500  Aviation 
Boulevard.  Lawndale,  California  90261, 
both  before  and  Traffic  Division,  at 
15000  Aviation  Boulevard,  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace 
Branch.  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
the  Class  D  airspace  area  at  Mountain 
View,  CA  by  revising  the  vertical  limit 
within  its  current  geographic  boundary 
up  to,  but  not  including  2,500  feet  MSL, 
excluding  the  San  Jose  (SJC)  Class  C 
surface  area.  A  review  of  airspace 
classification  has  made  this  action 
necessary  in  order  to  achieve 
compliance  with  criteria  stated  in  FAA 
Order  7400. 2D.  The  intended  effect  of 
this  proposal  is  to  ensure  that  the  Class 
D  surface  area  at  Mountain  View,  CA 


will  be  of  sufficient  size  to  allow  for  and 
contain  the  safe  and  efficient  handling 
of  operations  at  Moffett  Federal  Airfield 
(NUQ).  Class  D  airspace  designations  for 
airspace  areas  designated  as  surface 
areas  for  airports  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9E 
dated  September  10, 1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  that  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034:  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  . 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  5000:  Class  D  airspace  areas. 


AWF  CA  D— Mountain  View,  CA  [Revised] 

Moffett  Federal  Airfield,  CA 

(Ut.  37''24'55"  N,  long.  122''02'54"  W) 
San  )ose  International  airport,  CA 

(Ut.  37''21'42"  N,  long.  121"'55'43"  W) 
Palo  Alto  of  Santa  Clara  County  Airport,  CA 

(Lat.  37»27'40"N,  long.  122*06'54"  W) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  2,500  feet  MSL 
within  a  4.3-mile  radius  of  Moffett  Federal 
Airfield,  excluding  that  airspace  within  the 
San  Jose,  CA,  Class  C  airspace  area,  and 
excluding  the  portion  within  the  Palo  Alto  of 
Santa  Clara  County  Airport,  CA,  Class  D 
airspace  area  during  the  specific  dates  and 
times  it  is  effective.  This  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  eSiective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         •  •  *  * 

Issued  in  Los  Angeles,  California,  on 
February  26, 1998. 

John  G.  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 

Region. 

IFR  Doc.  98-5923  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doekat  No.  97-AGL-62] 

Proposed  Establishment  of  Class  E 
Airspace;  Martin,  SO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notioe  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Martin,  SD. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  32, 
has  been  developed  for  Martin 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  proposes  to  create 
controlled  airspace  with  a  6.7-mile 
radius  for  Martin  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  April  24, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  97-AGL-62,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
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Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiiments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-62."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  IDocket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue,  S.W..  Washington.  DC  20591, 


or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  mrspace  at  Martin,  SD, 
to  accommodate  aircraft  executing  the 
proposed  GPS  Rwry  32  SIAP,  at  Martin 
Municipal  Airport  by  creating 
controlled  airspace  for  the  airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Ref)orting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AGL  SD  E5  Martin,  SD  [New] 

Martin  Municipal  Airport.  SD 

(Lat  43'W56"  N.,  Long  101''42'46"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.7  mile 

radius  of  the  Martin  Municipal  Airport. 

*         •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  February 
24. 1998. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  98-6410  Filed  3-11-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-5] 

Proposed  Modification  of  Class  E 
Airspace;  Milwaukee,  Wl 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airsp>ace  at  Milwaukee, 
WI.  A  VHF  Omnidirectional  Range 
(VOR)  Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  32, 
has  been  developed  for  John  H.  Batten 
Field;  Controlled  airspace  extending 
upward  bom  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  In 
addition,  a  review  of  the  Class  E 
airspace  at  Milwaukee,  WI,  determined 
a  modiScation  was  required  to 
accommodate  rising  terrain  for  diverse 
departures  at  General  Mitchell 
International  Airport,  Waukesha  County 
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Airport,  and  Lawrence  J.  Timmerman 
Airport.  This  action  proposes  to 
increase  the  radii  of  the  existing 
controlled  airspace  for  these  airports. 
DATES:  Comments  must  be  received  on 
or  before  April  24.  1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-5,  2300  East  Devon 
Avenue,  Des  Flaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Flaines, 
IHinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  IHinois 
60018,  telephone  (847)  294-7568. 
SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-5."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 


Devon  Avenue.  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  cx)ncemed  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20S91, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  maifing 
Hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Milwaukee,  WI,  to 
accommodate  aircraft  executing  the 
proposed  VOR  Rwy  32  SIAP,  at  John  H. 
Batten  Field  by  increasing  the  radius  of 
the  existing  controlled  airspace. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
In  addition,  the  FAA  is  considering 
increasing  the  radii  of  the  controlled 
airspace  for  General  Mitchell 
International  Airport,  Waukesha  County 
Airport,  and  Lawrence  J.  Timmerman 
Airport  because  of  an  airspace  review 
conducted  for  these  airports.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  Sept..mber  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a         * 
Regulatory  Evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  all 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  critwia  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120:  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6003  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIE5    Milwaukee,  WI  (Revised] 

General  Mitchell  International  Airport,  WI 

(Lat.  42''56'49"  N.,  long.  87°53'49"  W.) 
)ohn  H.  Batten  Field.  WI 

(Lat.  42°45'40"  N.,  long.  87*'48'50"  W.) 
Waukesha  County  Airport.  WI 

(Lat.  43''02'2«"  N..  long.  88''14'13"  W.) 
Lawrence  ).  Timmerman  Airport.  WI 
(Lat.  43''06'39"  N..  long.  88°02'04"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.4-mile 
radius  of  the  General  Mitchell  International 
Airport,  and  within  an  8.1 -mile  radius  of 
John  H.  Batten  Field,  and  within  a' 7.5-mile 
radius  of  the  Waukesha  County  Airport,  and 
within  an  8.9-mile  radius  of  the  Lawrence  J. 
Timmerman  Airport. 
»         *         •         *         • 

Issued  in  Dei  Plaines,  Illinois  on  February 
24. 1998. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
IFR  Doc.  98-6407  Filed  3-11-98;  8:45  am] 
BILUNG  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclwt  No.  98-nAGL-«] 

Proposed  Establishment  of  Class  E 
Airspace;  Fergus  Falls,  MN 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Fergus 
Falls,  MN.  Fergus  Falls  Mimidpal 
Airport-Einar  Mickelson  Field  will  be 
served  by  Federal  Aviation  Regulations 
Part  121  (14  CFR  Part  121)  air  carrier 
operations.  Controlled  airspace 
extending  upward  from  the  surface  is 
needed  to  allow  the  FAA  to  provide  air 
traffic  control  services  for  aircraft 
executing  instrument  approach 
procedures.  The  airport  meets  the 
minimum  communications  and  weather 
observation  and  reporting  requirements 
for  controlled  airspace  extending 
upward  from  the  surface. 
DATES:  Comments  must  be  received  on 
or  before  April  24, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-6,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMB4TARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argvunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 


regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stami}ed  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-6."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  IlUnois. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591. 
orJjy  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiu^  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Fergus 
Falls,  MN,  to  accommodate  aircraft 
executing  instrument  approach 
procedures  at  Fergus  Falls  Mimicipal 
Airport-Einar  Michelson  Field.  The 
proposed  introduction  of  FAR  Part  121 
(14  CFR  Part  121)  air  carrier  operations 
necessitates  creation  of  this  controlled 
airspace.  The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002, 
and  Class  E  airspace  areas  designated  as 
an  extension  to  a  Class  D  or  Class  E 
surface  area  are  published  in  paragraph 


6004,  of  FAA  Order  7400.9E  dated 
September  10, 1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  ar{ 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessa^  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
underExecutiveOrder  12866;  (2)isnot   ' 
a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  195&- 
1963Comp.,p.  389. 

S71.1    [Amended]  -~ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  eff^ive 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airspace  areas 
desigpated  as  a  surface  area  for  an  airport. 

•         •         •         •         • 

AGLMNE2    Fei^gus  Falls,  MN  (New] 

Fergus  Falls  Municipal  Airport-Einar 
Mickelson  Field.  MN 
(Lat.  46*  17'  04"  N..  long.  96°  09'  24"  W.) 


12048  Federal  Register / Vol.  63.  No.  48 / Thursday,  March  12,  1998 /Proposed  Rules 


Within  a  4.1-mile  radius  of  the  Fergus  Falls 
Municipal  Airport-Einar  Mickelson  Field. 

Paragraph  6004     Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Class  E  surface  area. 

•  •         *         •         * 

AGLMNE4    Fergus  Falls,  MN  [New] 

Fergus  Falls  Municipal  Airport-Einar 
Mickelson  Field,  MN 
(Lat.  46°  17'  04"  N..  long.  96"  09'  24"  W.) 
Fergus  Tt^s  VOR/DME 
(Lat  46"  17'  22"  N.,  long.  96°  09'  24"  W.) 
That  airspace  extending  upward  from  the 
surfiace  within  2.4  miles  each  side  of  the 
Fergus  Falls  VOR/DME  300°  radial  extending 
from  the  4.1-mile  radius  of  the  Fergus  Falls 
Municipal  Airport-Einar  Mickelson  Field  to 
7.0  miles  northwest  of  the  Fergus  Falls  VOR/ 
DME,  and  within  2.4  miles  each  side  of  the 
Fergus  Falls  VOR/DME  185°  radial  extending 
bom  the  4.1-mile  radius  of  the  Fergus  Falls 
Municipal  Airport-Einar  Mickelson  Field  to 
7.0  miles  south  of  the  Fergus  Falls  VOR/ 
DME. 

•  •  •         •         * 

Issued  in  Des  Plaines,  Illinois  on  February 
24.  1998. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
|FR  Doc.  98-6406  Filed  3-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

UCFRPartTI 

[Airspace  Oocltet  No.  98-^GL-7] 

Proposed  Establishment  of  Class  E 
Airspace;  Wautoma,  Wl 

agency:  Federal  Aviation 
AdministraUon  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  Class  E  airspace  at  Wautoma. 
Wl.  A  Global  PosiUoning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  31, 
has  been  developed  for  Wautoma 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above'ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  proposes  to  create 
controlled  airspace  with  a  radius  of  8.3 
miles  for  the  Wautoma  Municipal 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  April  24, 1998. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 


Docket  No.  98-AGL-7,  2300  East  Devon 
Avenue,  Des  Plaines,  lUinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
IlHnois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit  .^ 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-7."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
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by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  hidependence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Wautoma, 
Wl,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  31  SLAP,  at 
Wautoma  Municipal  Airport  by  creating 
controlled  airspace  at  the  airspace. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  sur&ce  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this     • 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me,  the  Federal 
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Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— OESIGNATiON  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  .for  part  71 
continues  to  read  as  followsr 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.0. 10854,  24  FR  9596,  3  CFR.  1959- 
1963  Comp..  p.  389. 

S71.1    [Amendeig 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
administrati(Hi  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*        *        *         •        « 

AGL  WI ES— WautooM.  WI  [Newl 

Wautoma  Municipal  Airport,  WI 
(Lat.  44*  02'  30"  N.,  long.  89"  18'  16P  W.) 
That  airspace  extending  upward  from  700 

feet  above  yie  sur&ce  wiOiin  a  8.3-miIe 

radius  of  the  Wautoma  Municipal  Airport 

Issued  in  Des  Plaines.  Illinois  on  February 
24, 1998. 

Maiuvsn  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  98-6405  Filed  3-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  Ho.  9e-nAQL-q 

Proposed  Modification  of  Class  E 
Airspace;  Portland,  IN 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Portland,  IN. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  27, 
has  been  developed  for  Portland 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  groimd  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  proposes  to  add  an 
extension  to  the  east  for  the  existing 


controlled  airspace  Portland  Mimicipal 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  April  24, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-8,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviadon  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPi.B»ITMY  mrmmation: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  help^l  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  ntmiber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-8."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 


comments.  A  report  s\immarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  PubUc  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  £  airspace  at  Portland.  IN.  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  27  SIAP,  at  Portland 
Municipal  Airport  by  adding  an  eastern 
extension  to  the  existing  controlled 
airspace  at  the  airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Qass  E  drspace 
designations  for  airspace  areas 
extending  upward  irora  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  affective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Qass  E  airspace 
designation  Usted  in  this  document 
would  be  pubhshed  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  'significant  rule"  imder  DOT 
Re^latory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preptaration  of  a 
Regulatory  Evaluaticm  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposed  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESrQNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  PR  9565,  3  CFR,  1959- 
1963Ck)mp.,  p.  389. 

§71.1    (Amendedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IN  E5    Portland.  IN  (Revised) 

Portland  Municipal  Airport.  IN 
(Lat  40'  27'  03"  N.,  long.  84"  59'  24"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.0-mile 
radius  of  the  Portland  Municipal  Airport;  and 
within  4.0  miles  either  side  of  the  092° 
bearing  from  the  airport,  extending  from  their 
7.0-mile  radius  to  10.5  miles  east  of  the 
airport. 

*  •  •  *  <k 

Issued  in  Des  Plaines,  Illinois  on  February 
24. 1998. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
|FR  Doc.  98-6404  Filed  3-11-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-9] 

Proposed  Modification  of  Class  E 
Airspace;  Millersburg,  OH 

agency:  Federal  Aviation 

Administration  (FAA);  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Millersburg, 


OH.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  27, 
has  been  developed  for  Holmes  County 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  proposes  to  increase  the  radius  of 
the  existing  controlled  airspace  Holmes 
County  Airport. 

DATES:  Comments  must  be  received  on 
or  before  April  24. 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  diief  Counsel,  AC^-7,  Rules 
Docket  No.  98-AGL-9,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMEMTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (MPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  appUcation 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Millersburg,  OH,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  27  SIAP.  at  Holmes 
County  Airport  by  increasing  the  radius 
of  the  existing  controlled  airspace  at  the 
airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  pubUshed  in  paragraph  6005  of 
FAA  Order  7400.9E  dated  September 
10. 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
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impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997.  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLOHE5    Millersburg.  OH  [Revised] 

Holmes  County  Airport,  OH 
(Lat.  40°  32'  14"  N.,  long.  81"  57'  16"  W.) 
That  Airspace  extending  upward  from  700 
feet  above  the  sur&ce  within  a  6.7-mile 
radius  of  the  Holmes  County  Airport;  and 
within  2.7  miles  either  side  of  the  085° 
bearing  from  the  airport,  extending  from  the 
6.7-mile  radius  to  10.5  miles  east  of  the 
airport,  and  within  1.8  miles  either  side  of 
the  236°  bearing  from  the  airport,  extending 
from  the  6.7-mile  radius  to  8.0  miles 
southwest  of  the  airport. 
*         *         *         •         * 

Issued  in  Des  Plaines,  Illinois  on  February 
24, 1998. 

Maureen  Woods, 

Manager.  Air  Traffic  Division. 

(PR  Doc.  98-6403  Filed  3-11-98;  8:45  am] 

BILUNQ  CODE  4t1l>-13^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-10] 

Proposed  Modification  of  Class  E 
Airspace;  Casey,  IL 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Casey,  IL.  A 
Nondirectional  Beacon  (NDB)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Rimway  (Rwy)  4,  Amendment  7,  has 
been  developed  for  Casey  Mimicipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1,200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  proposes  to  increase  the  radius  of 
the  existing  controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  April  24, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-lO,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847) 294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 


Conununications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  wrill  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Hght 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Casey,  IL,  to 
accommodate  aircraft  executing  the 
proposed  NDB  Rwy  4  SL\P, 
Amendment  7,  at  Casey  Municipal 
Airport  by  increasing  the  radius  of  the 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubhshed  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 


12052 


designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Caiss  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  n.  E5    Casey,  IL  [Revised] 

Casey  Municipal  Airport,  IL 

(Lat.  39°  18'  08"  N.,  long.  88°  00'  12"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.5-mile 
radius  of  the  Casey  Municipal  Airport. 


Issued  in  Des  Plaines,  Illinois  on  February 
24,  1998. 
Maureen  Weods, 
Manager.  Air  Traffic  Division. 
(FR  Doc.  98-6402  Filed  3-11-98;  8:45  am) 

B<LUNG  CODE  4910-19-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  98-AGL-1 1] 

Proposed  Modification  of  Class  E 
Airspace;  Chicago,  IL 

agency:  Federal  Aviation 

AdministraUon  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  Class  E  airspace  at  Chicago,  IL. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  08. 
has  been  developed  for  Lake  In  the  Hills 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  proposes  to  increase  the  area  of 
the  existing  controlled  airspace  for  Lake 
In  the  Hills  Airport. 
DATES:  Comments  must  be  received  on 
or  before  April  24, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-ll,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-ll."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Ndtice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Chicago,  IL,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  08  SIAP,  at  Lake  In 
The  Hills  Airport  by  increasing  the  area 
of  the  existing  controlled  airspace  for 
the  airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  appropriate  aeronautical 
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charts.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  3ie  surface  of  the 
earth  are  pubhshed  in  paragraph  6005  of 
FAA  Order  7400.gE  dated  September 
10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103. 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLILE5    Clikxgo.IL  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  area 
bounded  by  a  line  beginning  at  lat.  42''29'00" 
N,  long.  88»30'00"  W,  to  lat  42*29'00"  N, 
long.  88''03'00"  W,  to  lat.  42*40'00"  N,  long. 
88''03'00"  W.  to  lat.  42*43'00"  N,  long. 
87»57'00"  W,  to  laL  42"30'00"  N,  long. 
87»35'00"  W.  to  lat.  41''55'0O"  N,  long. 
87»19'00"  W,  lat.  41«38'00"  N,  long. 
87"19'00"  W,  to  lat.  41»33'00"  N.  long 
87"10'00"  W.  to  lat  41»28'00"  N.  long. 
87»14'00"  W,  to  lat.  41''22'00"  N.  long. 
87''40'00"  W.  to  lat  41»22'00"  N,  long. 
88»30'00"  W.  to  lat.  41'4'00"  N,  long. 
88''30'00"  W,  to  lat.  41''53'00"  N.  long. 
88''50'00"  W.  to  lat  42»01'00"  N,  long. 
88''50'00"  W,  to  lat.  42''01'00"  N,  long. 
88»40'00"  W,  to  lat  42''15'00"  N.  long. 
88»40'00"  W.  to  lat  42*15'00"  N,  long. 
88»30'00"  W,  to  lat  42»21'00"  N,  long. 
88''30'00"  W.  to  the  point  of  banning. 
*         •         *  »  • 

Issued  in  Des  Plaines,  Illinois  on  February 
24.  1998. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  98-6401  Filed  3-11-98:  8:45  am) 

BILUNQ  CODE  4910-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AQL-12] 

Proposed  Establishment  of  Class  E  - 
Airspace;  Nauvoo,  IL 

agency:  Federal  Aviation 

Administration 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY;  This  notice  proposes  to 
establish  Class  E  airspace  at  Nauvoo,  IL. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  27, 
has  been  developed  for  Cedar  Ridge 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  proposes  to  create  controlled 
airspace  with  a  6.3-mile  radius  for  Cedar 
Ridge  Airport. 

DATES:  Comments  must  be  received  on 
or  before  April  24, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7.  Rules 
Docket  No.  98-AGL-12,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 


Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  rrVORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMBITARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  view, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  jMirticularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Affairs,  Attention:  F*ublic  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
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or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons  ^ 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Nauvoo,  IL, 
to  accommodate  aircraft  executing  the 
proposed  GPS  Rwy  27  SIAP,  at  Cedar 
Ridge  Airport  by  creating  controlled 
airspace  for  the  airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10. 
1997.  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  24 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routing  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963Comp..p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  *         »  »  * 

AGL  IL  E5     Nauvoo.  IL  [New] 

Cedar  Ridge  Airport.  IL 

[Ut.  40°32'33"  N.,  long.  91"'19'59"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  tha  Cedar  Ridge  Airport,  excluding 
the  airspace  within  the  Keokuk,  lA,  Class  E 
airspace  aree.  and  excluding  the  airspace 
within  the  airspace  with  the  Fort  Madison, 
I  A,  Class  E  airspace  area. 
»  *  *  »  * 

Issued  in  Des  Plaines.  Illinois  on  February 
24,  1998. 
Maureen  Woods. 
Manager.  Air  Traffic  Division. 
(FR  Doc.  98-6400  Filed  3-11-98;  8:45  am) 

BILUNG  CXWE  491(>-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-14] 

Proposed  Establishment  of  Class  E 
Airspace;  Lakeview,  Ml 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Lakeview. 
MI.  A  VHF  Omnidirectional  Range 
(VOR)  Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  09. 
has  been  developed  for  Lakeview 
Airport-Griffith  Field.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  the  ground  level  (AGL) 
is  needed  to  contain  aircraft  executing 
the  approach.  The  action  proposes  to 


create  controlled  airspace  with  a  7.6- 
mile  radius  for  this  airport. 
DATES:  Comments  must  be  received  on 
or  before  April  24, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-14,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wrritten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
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both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procediue. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Lakeview, 
MI.  to^accommodate  aircraft  executing 
the  proposed  VOR  Rwy  09  SIAP.  at 
Lakeview  Airport-Griffith  Field  by 
creating  controlled  airspace.  Controlled 
airspace  extending  upward  form  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  Earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in 
that  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  P.  389. 

§71.1    [Amandacq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  Earth. 

»  »         »  »         * 

AGL  MIES    Lalwview,  MI  (New) 

Lakeview  Airport-Griffith  Field,  MI 
(Lat.  43»  27'  08"N.,  long.  85«  16'  00"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  an  7.6-mile 
radius  of  the  Lakeview  Airport-Griffith  Field. 

Issued  in  Des  Plaines,  Illinois  on  February 
24. 1998. 

Maureen  Woods, 

Manager.  Air  Traffic  Division. 

(FR  Doc.  9fr-6399  Filed  3-11-98:  8:45  am] 

BtUJNQ  CODE  4t10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  9fr-AQL-15] 

Proposed  Establishment  of  Class  E 
Airspace;  Watford  City,  ND.  and 
Proposed  Modification  of  Class  E 
Airspace;  Williston,  ND 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Watford 
City,  ND,  and  modify  Class  E  airspace 
at  Williston,  ND.  A  Global  Positioning 


System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(Rwy)  30,  has  been  developed  for 
Watford  City  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  (b  1200  feet  above  ground 
level  (AGL),  and  controlled  airspace 
extending  upward  from  1200  AGL.  is 
needed  to  contain  aircraft  executing  the 
approach.  This  action  proposes  to  create 
controlled  airspace  with  a  radius  of  7.4 
miles  for  the  Watford  City  Airport,  and 
enlarge  the  controlled  airspace  at 
Williston,  ND,  to  the  southeast  to 
accommodate  the  approach. 
DATES:  Comments  must  be  received  on 
or  before  April  24, 1998. 
ADDRESSES:  Send  comments  on  the 
propKisal  in  triphcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-15,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  COKTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLBMENTARY  INFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AGL-15."  The  postcard  will  be  date/ 
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time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue,  S.W..  Washington.  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Watford 
City,  ND,  and  to  modify  Class  E  airspace 
at  Wi  Hist  on,  ND,  to  accommodate 
aircraft  executing  the  proposed  GPS 
Rwy  30  SIAP,  at  Watford  City  Municipal 
Airport  by  creating  controlled  airspace 
at  the  airport  and  modifying  controlled 
airspace  nearby  the  airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL,  and  controlled  airspace 
extending  upward  from  1200  feet  AGL, 
is  needed  to  contain  aircraft  executing 
the  approach.  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E  dated  September 
10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 


keep  them  operationally  current. 
Therefore  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  Action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjtcts  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  • 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  72— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLNDE5    Watford  City,  ND  (New] 

Watford  City  Airport.  ND 

(Ut.  47°  47'  45"  N.,  long.  103°  15'  13"  W.) 

That  airspace  extending  upward  form  700 
feet  above  the  surface  within  a  7.4-inile 
radius  of  the  Watford  City  Airport. 

***** 

AGL  ND  E5    Williston,  ND  [Revised] 

Williston,  Skulin  Field  International 
Airport,  ND 

(Lat  48°  10'  41"  N.,  long.  103°  38'  33"  W.) 
Williston  VORTAC 

(Lat.  48°  15'  12"  N..  long.  103°  45'  02"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.6-mile 
radius  of  the  Sloulin  Field  International 


UMI 


Airport,  and  within  4.0  miles  each  side  of  the 
Williston  VORTAC  317°  radial,  extending 
from  the  6.6-mile  radius  to  12.7  miles 
northwest  of  the  airport,  and  within  4.0  miles 
each  side  of  the  124°  bearing  from  the  airport, 
extending  from  the  6.6-mile  radius  to  13.4 
miles  southeast  erf  the  airport,  and  within  3.8 
miles  each  side  of  the  Williston  VORTAC 
135°  radial  extending  from  the  6.6-mile 
radius  to  12.3  miles  southeast  of  the  airport; 
and  that  airspace  extending  upward  bom 
1,20()  fleet  above  the  surface  within  a  21.8- 
mile  radius  of  the  Williston  VORTAC 
extending  from  the  Williston  VORTAC  172" 
radial  clockwise  to  V-430.  and  within  39.2 
miles  of  the  Williston  VORTAC  extending 
from  V-430  clockwise  to  V-71.  and  within  a 
60.0-mile  radius  of  the  Williston  VORTAC 
extending  6t)m  V-71  clockwise  to  the  172° 
radial  of  the  Williston  VORTAC,  excluding 
those  portions  within  Federal  Airways. 
***** 

Issued  in  Des  Plaines,  Illinois  on  February 
24, 1998. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  98-6398  Filed  3-11-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-39724;  iC-23059;  IA-1704; 
File  No.  S7-7-M] 

RIN  3235-AH36 

Reports  To  Be  Made  by  Certain 
Brokers  and  Dealers 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

StJMMARY:  The  Securities  and  Exchange 
Conunission  ("Commission")  is 
soliciting  comment  on  temporary  rule 
amendments  to  Rule  17a-5  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  that  would  require 
certain  broker-dealers  to  file  with  the 
Commission  and  their  designated 
examining  authority  two  reports 
regarding  Year  2000  compliance.  The 
reports  would  enable  the  Commission 
staff  to  report  to  Congress  in  1998  and 
1999  regarding  the  industry's 
preparedness;  supplement  the 
Commission's  examination  module  for 
Year  2000  issues;  help  the  Commission 
coordinate  self-regulatory  organizations 
on  industry-wide  testing, 
implementation,  and  contingency 
planning;  and  help  increase  broker- 
dealer  awareness  that  they  should  be 
taking  specific  steps  now  to  prepare  for 
the  Year  2000.  Additionally,  the 
Commission  is  issuing  an  advisory 
notice  on  its  books  and  records  rules 
relating  to  the  Year  2000. 
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DATES:  The  comment  period  will  expire 
on  April  13, 1998. 
ADDRESSES:  Comments  should  be 
suhmitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  E-mail  address: 
rulecomments@sec.gov.  Comment 
letters  should  refer  to  File  No.  S7-7-98; 
this  file  number  should  be  included  on 
the  subject  line  if  E-mail  is  used.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  Associate 
Director,  202/942-0132;  Peter  R. 
Geraghty,  Assistant  Director,  202/942- 
0177;  Lester  Shapiro,  Senior 
Accoimtant,  202/942-0757;  or 
Christopher  M.  Salter,  Staff  Attorney, 
202/942-0148,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Mail  Stop  2-2,  Washington,  D.C.  20549. 
SUPPlfMENTARY  INFORMATION: 

I.  Introduction 

At  midnight  on  December  31, 1999, 
unless  the  proper  modifications  have 
been  made,  the  program  logic  in  the  vast 
majority  of  the  world's  computer 
systems  will  start  to  produce  erroneous 
results  because,  among  other  things,  the 
systems  will  incorrectly  read  the  date 
"01/01/00"  as  being  the  year  1900  or 
another  incorrect  date.  In  addition, 
systems  may  fail  to  detect  that  the  Year 
2000  is  a  leap  year.  Problems  can  also 
arise  earlier  than  January  1,  2000  as 
dates  in  the  next  millenniimi  are 
entered  into  non-Year  2000  compliant 
programs.  For  example,  broker-dealers 
operating  in  the  U.S.  securities  industry 
could  experience,  among  other  things: 
(1)  Computer  programs  not  accepting 
settlement  dates  in  the  year  2000;  (2) 
various  computational  models,  such  as 
those  used  for  risk  analysis,  hedging, 
and  derivatives  pricing  and  trading, 
being  inaccurate  or  unworkable;  and  (3) 
difficulty  calculating  interest  payments 
and  maturity  dates  for  debt  instruments 
that  mature  after  the  Year  2000. 
Problems  also  may  occur  due  to  certain 
software  programs  recognizing  dates  in 
the  Year  1999  or  thereafter  as  something 
other  than  the  correct  date.  These 
problems  and  other  software  problems 
directly  or  indirectly  related  to  the  next 
millennium  are  referred  to  in  this 


release  as  Year  2000  Problems.  Year 
2000  Problems  could  have  negative 
repercussions  throughout  the  world's 
financial  systems  because  of  the 
extensive  interrelationship  and 
information  sharing  between  U.S. 
broker-dealers  and  foreign  financial 
firms  and  markets. '  Because  accurate 
output  from  computer  programs  is  vital 
to  a  broker-dealer's  recordkeeping  and 
operations,  broker-dealers  currently 
should  be  taking  steps  to  avoid  Year 
2000  Problems. 

Accordingly,  the  Commission  is 
evaluating  the  ability  of  participants  in 
the  U.S.  securities  industry  to  manage 
and  prevent  Year  2000  Problems.  The 
Commission  has  identified  six  stages 
involved  in  the  preparation  for  Year 
2000:  (1)  Awareness  of  potential  Year 
2000  Problems;  (2)  assessment  of  what 
steps  the  broker-dealer  must  take  to 
avoid  Year  2000  Problems;  (3) 
implementation  of  the  steps  needed  to 
avoid  Year  2000  Problems;  (4)  internal 
testing  of  software  designed  to  avoid 
Year  2000  Problems;  (5)  integrated  or 
industry-wide  testing  of  software 
designed  to  avoid  Year  2000  Problems 
(including  testing  with  other  broker- 
dealers,  other  financial  institutions,  and 
customers);  and  (6)  implementation  of 
tested  software  that  will  avoid  Year 
2000  Problems.  The  internal  and 
integrated  testing  phases  are  the  most 
difficult  phases  and  ordinarily  will 
require  the  most  resources.  At  the  time 
of  the  Commission  staffs  June  1997 
"Year  2000  Report"  to  Congress,  most 
members  of  the  seciuities  industry  were 
engaged  in  the  assessment  and 
remediation  phases  of  the  Year  2000 
effort.2  Additionally,  beginning  in  the 
third  quarter  of  1996,  the  Commission's 
Office  of  CompUance  Inspections  and 
Examinations  has  included  a  Year  2000 
examination  module  in  its  examinations 


'  International  Organization  of  Securities 
Commissions,  Statement  of  the  IOSCO  Technical 
Committee  on  Year  2000  (1997),  available  at 
http;//www.iosco.org. 

'At  the  request  of  Congressman  Dingell,  in  June 
1997,  the  Conunission  staff  prepared  a 
comprehensive  report  describing,  in  part,  the  extent 
to  which  the  securities  industry  is  preparing  to 
avoid  Year  2000  Problems.  The  Commission  staff 
will  prepare  similar  reports  in  1998  and  1999.  See 
Report  to  the  Congress  on  the  Readiness  of  the 
United  States  Securities  Industry  and  Public 
Companies  to  Meet  the  Information  Processing 
Challenges  of  the  Year  2000  (June  1997),  available 
at  http://vyww.sec.gov/news/ studie&/yr2000.htm. 
See  also  Testimony  of  Arthur  Levitt,  Chairman,  U.S. 
Securities  and  Exchange  Commission,  Concerning 
the  Readiness  of  the  United  States  Securities 
Industry  and  Public  Companies  to  Meet  the 
Information  Processing  Challenges  of  the  Year  2000 
Before  the  Subcomm.  on  Financial  Services  and 
Technology  of  the  Senate  Comm.  on  Banking. 
Housing,  and  Urban  Affaire  (July  30,  1997). 


of  broker-dealers  that  hold  or  receive 
customer  funds  or  securities. 

II.  Proposed  Changes 

Rule  17a-5  under  the  Exchange  Act, 
among  other  things,  sets  forth  the 
reports  that  a  registered  broker-dealer  is 
required  to  prepare  and  file  with  the 
Commission.^  "To  monitor  the  steps 
broker-dealers  are  taking  to  manage  and 
avoid  Year  2000  Problems,  the 
Commission  is  proposing  temporary 
amendments  to  Rule  17a-5.  T^e 
amendments  would  require  certain 
registered  broker-dealers  to  file  with  the 
Commission  and  their  designated 
examining  authority  ("DEA")  two 
repcrts  regarding  the  broker-dealer's 
readiness  for  the  Year  2000.  The  reports 
will  also  (1)  enable  the  Commission  staff 
to  report  to  Congress  in  1998  and  1999 
regarding  the  industry's  preparedness, 
(2)  supplement  the  Commission's 
examination  module  for  Year  2000 
issues,  (3)  help  the  Commission 
coordinate  self-regulatory  organizations 
on  industry-wide  testing, 
implementation,  and  contingency 
planning,  and  (4)  help  increase  broker- 
dealer  awareness  that  they  should  be 
taking  specific  steps  now  to  prepare  for 
the  Year  2000. 

A.  Broker-Dealer's  First  Report 

A  temporary  paragraph  (5)  would  be 
added  to  subparagraph  (e)  of  Rule  17a- 
5  that  would  require  each  registered 
broker-dealer  with  a  minimum  net 
capital  requirement  of  $100,000  or 
more  *  as  of  December  31, 1997  to  file 
with  the  Commission  and  its  DEA  a 
report  describing  the  broker-dealer's 
preparation  for  the  Year  2000  and  the 
steps  the  broker-dealer  is  taking  to  avoid 
Year  2000  Problems  ("First  Report"). 
This  report  would  evaluate  the  broker- 
dealer's  actions  regarding  the  Year  2000 
as  of  December  31, 1997.  The 
Commission  is  establishing  a  $100,000 
minimum  net  capital  threshold  because 
broker-dealers  subject  to  this  minimum 
net  capital  level  likely  have  substantial 
financial  exposure  to  the  market  and  to 
customers.  "The  $100,000  minimum  net 
capital  threshold  will  require  all  market 
makers,  dealers,  and  clearing  firms  to 
file  a  First  Report.  The  Commission  also 
is  establishing  ?  $100,000  minimum  net 
capital  threshold  because  broker-dealers 
below  this  level  likely  rely  on  broker- 
dealers  with  minimum  capital  levels 
above  $100,000  to  facilitate  their 


'17CFR240.17a-5. 

'The  Commission  estimates  that  approximately 
2,200  of  the  approximately  7,800  registered  broker- 
dealers  would  be  required  to  file  First  and  Second 
Reports  because  their  net  capital  requirement  is 
S100,000  or  greater. 
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business  operations  (i.e..  clearing 
functions). 

The  First  Report  would  be  required  to 
be  Hied  no  later  than  45  days  after  the 
Commission  adopts  the  rule 
amendment.  This  report  would  review 
the  broker-dealer's  plans  and 
preparations  for  the  Year  2000, 
including,  but  not  limited  to,  the  areas 
discussed  in  paragraph  n.C.  below. 

B.  Broker-Dealer's  Second  Report 

Temporary  paragraph  (e)(5)  of  Rule 
17a-5  also  would  require  each  registered 
broker-dealer  with  a  minimum  net 
capital  requirement  of  $100,000  or  more 
as  of  its  flscal  year-end  1998  to  hie  with 
the  Commission  and  its  DEA  a  report,  as 
of  the  date  of  the  broker-dealer's  1998 
fiscal  year-end  hnancial  statements, 
describing  the  broker-dealer's  progress 
in  addressing  Year  2000  Problems 
("Second  Ref>ort").  In  addition,  each 
broker-dealer  required  to  file  the  First 
Report  would  be  required  to  file  the 
Second  Report  regardless  of  its 
minimum  net  capital  requirement  as  of 
its  1998  fiscal  year-end.  This  is  to 
ensure  that  the  Commission  can 
continue  to  monitor  the  progress  of 
broker-dealers  who  filed  the  First  Report 
but  whose  minimum  capital 
requirement  may  have  changed  since 
December  31,  1997.  As  previously 
mentioned,  the  Commission  is 
establishing  a  $100,000  minimum  net 
capital  threshold  because  broker-dealers 
subject  to  this  minimum  net  capital 
level  likely  have  substantial  financial 
exposure  to  the  market  and  to 
customers.  The  $100,000  minimum  net 
capital  threshold  will  require  all  market 
makers,  dealers,  and  clearing  firms  to 
file  a  Second  Report. 

A  broker-dealer  would  file  the  Second 
Report  with  the  Commission  and  its 
DEA  within  90  days  after  th^  date  of  the 
broker-dealer's  1998  fiscal  year-end 
financial  statements.  The  Second  Report 
would  include,  but  not  be  limited  to,  the 
areas  discussed  in  paragraph  II.C. 
below. 

C.  Areas  Addressed  in  First  and  Second 
Reports 

The  First  and  Second  Reports  would 
be  required  to  discuss  the  following 
areas: 

(1)  Whether  the  board  of  directors  (or 
similar  body)  of  the  broker-dealer  has 
approved  and  funded  plans  for 
preparing  and  testing  the  broker-dealer's 
computer  systems  for  potential 
computer  problems  caused  by  Year  2000 
Problems; 

(2)  Whether  the  broker-dealer's  plans 
exist  in  writing  and  address  all  of  a 
broker-dealer's  major  computer  systems 
wherever  located  throughout  the  world: 


(3)  Whether  the  broker-dealer  has 
assigned  existing  employees,  hired  new 
employees,  or  engaged  third  parties  to 
provide  assistance  in  avoiding  Year 
2000  Problems;  and  if  so,  the  work  that 
these  individuals  have  performed  as  of 
the  date  of  each  report; 

(4)  What  is  the  broker-dealer's  current 
progress  on  each  stage  of  preparation  for 
potential  computer  problems  caused  by 
Year  2000  Prcilems.  These  stages  are:  (i) 
awareness  of  potential  Year  2000 
Problems;  (ii)  assessment  of  what  steps 
the  broker-dealer  must  take  to  avoid 
Year  2000  Problems;  *  (iii) 
implementation  of  the  steps  needed  to 
avoid  Year  2000  Problems;  ^  (iv)  internal 
testing  of  software  designed  to  avoid 
Year  2000  Pri^lems,  including  the 
number  and  the  nature  of  the  exceptions 
resulting  from  such  testing;  (v) 
integrated  or  industry-wide  testing  of 
software  designed  to  avoid  Year  2000 
Problems  (induding  testing  'ttith  other 
broker-dealers,  other  financial 
institutions,  customers,  and  vendors), 
including  the  number  and  the  nature  of 
the  exceptions  resulting  from  such 
testing;  and  (vi)  implementation  of 
tested  software  that  will  avoid  Year 
2000  Problems; 

(5)  Whether  the  broker-dealer  has 
vmtten  contingency  plans  in  the  event 
that,  after  December  31,  1999,  it  has 
computer  problems  caused  by  Year  2000 
Problems; '  and 

(6)  Identif>'  what  levels  of  the  broker- 
dealer's  management  are  responsible  for 
addressing  potential  computer  problems 
caused  by  Year  2000  Problems, 
including  a  description  of  these 
individuals'  responsibilities  regarding 
the  Year  2000  and  an  estimate  of  the 
percentage  of  time  that  each  individual 
has  spent  on  Year  2000  issues  during 
the  preceding  twelve  month  period;  in 
each  report,  the  broker-dealer  shall 
identify  a  contact  person  regarding  Year 
2000  matters. 


'  In  addition  to  assessing  what  steps  it  should 
take  to  make  its  oomputer  systems  Year  2000 
compliant,  the  broker-dealer  must  communicate 
with  its  vendors  and  significant  customers  about 
their  Year  2000  readiness. 

"Broker-dealers  should  have  plans  to  have  all 
their  hardware  and  software  changes  in  place  by 
December  1998  so  that  they  can  conduct  testing, 
including  industry-wide  testing,  during  1999. 

'Contingency  planning  should  provide  for 
adequate  protections  to  ensure  the  success  of 
critical  systems  if  interfaces  fail  or  unexpected 
problems  are  experienced  with  operating  systems 
and  infrastructure  software.  In  addition,  the  broker- 
dealer's  contingancy  plan  should  provide  for  the 
failure  of  external  systems  that  interact  with  the 
broker-dealer's  computer  systems.  For  example,  the 
broker-dealer's  plan  should  anticipate  the  failure  of 
a  vendor  that  services  mission  critical  applications 
and  should  provide  for  the  potential  that  a 
significant  custotner  experiences  difficulty  due  to 
Year  2000. 


The  list  above  is  the  minimum  criteria 
that  should  be  addressed  in  the  First 
Report.  The  Second  Report  should 
address  the  above  criteria  as  well  as 
make  certain  specific  assertions 
described  in  paragraph  n.D.  below.  A 
broker-dealer  should  include  any 
additional  material  information 
concerning  its  management  of  Year  2000 
Problems  diat  will  help  the  Commission 
and  DEAs  assess  the  broker-dealer's 
readiness  for  the  Year  2000. 

D.  Independent  Public  Accountant's 
Attestation  To  Be  Attached  to  the 
Second  Report 

Broker-dealers  would  have  to  file  with 
the  Second  Report  an  attestation  from 
an  independent  public  accotmtant 
("Attestation").  The  Attestation  would 
take  the  form  of  a  letter  that  would  give 
the  independent  public  accountant's 
opinion  whether  there  is  a  reasonable 
basis  for  the  broker-dealer's  assertions 
in  the  Second  Report  regarding  the  areas 
specified  in  proposed  Rule  17a- 
5(e)(5)(v)(A)  through  (G).  Specifically, 
the  Second  Report  would  have  to 
include  assertions  by  the  broker-dealer 
responding  to  the  following  and  the 
independent  public  accountant  would 
have  to  attest  to  the  following:  * 

(1)  Whether  the  broker-dealer  has 
developed  written  plans  for  preparing 
and  testing  the  broker-dealer's  computer 
systems  for  potential  Year  2000 
Problems; 

(2)  Whether  the  board  of  directors  (or 
similar  body)  of  the  broker-dealer  has 
approved  the  plans  described  in  (1) 
above; 

(3)  Whether  a  member  of  the  broker- 
dealer's  board  of  directors  (or  similar 
body)  is  responsible  for  the  execution  of 
the  plans  described  in  (1)  above: 

(4)  Whether  the  broker-dealer's  plans 
described  in  (1)  above  add(ess  the 
broker-dealer's  domestic  and 
international  operations,  including  the 
activities  of  each  of  the  firm's 
subsidiaries,  affiliates,  and  divisions. 
(These  provisions  do  not  apply  to 
subsidiaries,  affiliates,  and  divisions  of 
the  broker-dealer  that  are  regulated  by 
U.S.  or  foreign  regulators  other  than  the 
Commission); 

(5)  Whether  the  broker-dealer  has 
assigned  existing  employees,  hired  new 


"  The  Commission  notes  that  some  of  the  areas 
that  the  broicer-dealer  would  be  required  to  respond 
to  in  subsection  (v]  of  the  proposed  rule  overlap 
with  the  areas  set  forth  in  subsection  (iv).  The  areas 
addressed  in  subsection  (iv)  ask  for  additional 
information  from  the  broker-dealer  for  which  the 
Commission  is  not  sacking  an  Independent  public 
accountant's  attestation.  The  overlap  exists  because 
the  Commission  wants  to  narrowly  tailor  the 
specific  assertions  oa  which  the  independent 
public  accountant  must  report  in  the  attestation 
attached  to  the  Second  Report. 
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employees,  or  engaged  third  parties  to 
implement  the  broker-dealer's  plans 
described  in  (1)  above; 

(6)  Whether  the  broker-dealer  or  third 
party  has  conducted  internal  testing, 
whether  such  testing  is  on  schedule  in 
accordance  with  the  plan  described  in 
paragraph  (1)  above,  and  whether  the 
broker-dealer  has  determined  as  a  result 
of  the  internal  testing  that  the  firm  has 
modified  its  software  to  correct  Year 
2000  Problems;  and 

(7)  Whether  the  broker-dealer  has 
conducted  external  or  industry-wide 
testing,  whether  such  testing  is  on 
schedule  in  accordance  with  the  plan 
described  in  paragraph  (1)  above,  and 
whether  the  broker-dealer  has 
determined  as  a  result  of  the  external  or 
industry-wide  testing  that  the  firm  has 
modified  its  software  to  correct  Year 
2000  Problems. 

The  Attestation  only  pertains  to  the 
areas  discussed  above.  The  Commission 
does  not  expect  the  Attestation  to 
address  assertions  in  the  First  and 
Second  Report  that  are  not  pertinent  to 
proposed  Rule  17a-5(e)(5)(v)(A)  through 
(G).  The  Attestation  would  be  required 
to  be  filed  with  the  Second  Report. 

m.  Notice  Regarding  Current  Books 
ajid  Records  Requirements 

Rule  17a-3  under  the  Exchange  Act, 
among  other  things,  requires  registered 
broker-dealers  to  make  and  keep  current 
certain  books  and  records  relating  to  the 
broker-dealer's  business. '  Current  books 
and  records  are  an  integral  part  of  the 
Commission's  regulatory  program. 
Among  other  things,  these  records  help 
the  Commission  to  assess  the  financial 
stabiUty  of  a  broker-dealer  and  to 
protect  investors.  Any  broker-dealer 
whose  computer  systems  have  not  been 
modified  to  address  Year  2000  Problems 
may  have  records  that  are  inaccurate  or 
not  current. 

Consequently,  the  Commission 
advises  broker-dealers  that  a  broker- 
dealer  with  computer  systems  that  have 
Year  2000  Problems  may  be  deemed  not 
to  have  accurate  and  current  records 
and  be  in  violation  of  Rule  17a-3. 
Accurate  and  current  books  and  records 
are  essential  for  a  broker-dealer  to 
operate  in  a  safe  manner.  The 
Commission  also  reminds  broker- 
dealers  that  Rule  17a-ll  under  the 
Exchange  Act  requires  every  broker- 
dealer  to  promptly  notify  the 
Commission  of  its  failure  to  make  and 
keep  current  books  and  records. '° 


rv.  Request  for  Comments 

The  Commission  solicits  commenters' 
views  on  any  aspect  of  the  proposed 
temporary  amendments  to  Rule  17a-5. 
Initially,  the  Commission  seeks 
comment  on  whether  the  term  "Year 
2000  Problems"  should  be  modified  to 
account  for  any  other  specific  potential 
computer  problems  that  may  occur 
directly  or  indirectly  due  to  the  Year 
2000.  "The  Commission  also  seeks 
comment  on  the  $100,000  net  capital 
threshold,  and  whether  that  amount  is 
the  appropriate  threshold  to  meet  the 
Commission's  objectives  as  stated  in 
this  release.  The  Commission  also  seeks 
comments  on  the  areas  that  will  be 
addressed  in  the  two  reports.  For 
example,  should  the  reports  include  any 
additional  material  information  specific 
to  an  individual  broker-dealer's 
management  of  Year  2000  Problems? 
What  additional  material  information 
could  be  included?  For  example,  should 
broker-dealers  report  whether  their  Year 
2000  plans  are  on  schedule  and,  if  not, 
the  reasons  for  the  delay?  With  regard 
to  broker-dealers  having  to  report  the 
number  and  the  nature  of  the  exceptions 
resulting  from  internal  and  integrated  or 
industry-wide  testing,  should  the 
Commission  establish  a  materiality 
threshold  for  determining  whether  an 
exception  needs  to  be  reported?  If  so, 
how  should  the  Commission  determine 
such  a  threshold?  Regarding 
management  responsibility  for  Year 
2000  plans,  should  a  particular  officer  of 
the  broker-dealer  be  required  to  sign  the 
reports? 

The  Commission  believes  that  the 
Attestation  could  be  rendered  in 
accordance  with  the  accounting 
profession's  Statements  on  Standards 
for  Attestation  Engagements. ' '  The 
Commission  seeks  commenters'  views 
on  that  issue,  and  on  any  alternative 
means  that  would  provide  the 
Commission  with  an  independent 
assessment  of  the  status  and  adequacy 
of  a  broker-dealer's  preparation  for 
possible  Year  2000  Problems. 
Specifically,  the  Commission  seeks 
commenters'  views  on  whether  the 
Commission's  desire  to  receive  an 
independent  public  accountant's 
attestation  of  a  broker-dealer's 
preparation  for  possible  Year  2000 
Problems  can  be  combined  with,  or 
would  already  be  part  of,  independent 
public  accountants'  responsibilities,  in 
accordance  with  Generally  Accepted 
Accounting  Principles,  to  opine  on 
whether  a  broker-dealer  can  continue  as 
a  going  concern. 


The  Commission  also  seeks  comment 
on  whether  the  Attestation  should  be 
prepared  by  the  same  independent 
public  accountant  who  prepares  the 
annual  audit  of  the  broker-dealer's  1998 
fiscal  year-end  financial  statements.  As 
proposed,  the  First  and  Second  Reports 
would  be  publicly  available.  The 
Commission  seeks  comment  on  whether 
certain  sections  of  these  reports,  or  the 
entire  reports,  should  not  be  publicly 
available.  Further,  the  Commission  is 
seeking  comment  as  to  whether  broker- 
dealers  should  be  required  to  file  an 
additional  report  in  1999  regarding  the 
results  of  its  participation  in  integrated 
or  industry-wide  testing  for  Year  2000 
Problems.  Finally,  do  the  concerns 
discussed  in  this  release  apply  to  other 
financial  institutions  over  which  the 
Commission  has  regulatory 
responsibilities?  Should  the 
Commission,  for  example,  require 
registered  investment  advisers  and 
investment  companies  to  file  reports  to 
the  Commission  regarding  Year  2000 
compUance? 

V.  Costs  and  Benefits  of  the  Proposed 
Amendment  and  Its  Effect  on 
Competition 

The  Commission  requests  that 
commenters  provide  analyses  and  data 
relating  to  costs  and  benefits  associated 
with  the  proposal  herein.  This 
information  will  assist  the  Commission 
in  its  evaluation  of  the  costs  and 
benefits  that  may  result  from  the 
proposed  temporary  rule  amendment. 
The  Conunission  understands  that  the 
two  reports  regarding  the  broker-dealer's 
readiness  for  the  Year  2000  would 
impose  some  costs  on  broker-dealers.'^ 
The  Commission,  however,  believes  that 
these  costs  are  necessary  and  justified  in 
light  of  the  Commission's 
responsibilities  under  the  federal 
securities  laws.  Year  2000  Problems 
could  harm  investors.  The  required 
reports  will  inform  the  Commission  of 
the  preparations  broker-dealers  subject 
to  the  temporary  rule  are  taking  to  avoid 
Year  2000  Problems.  The  reporting 
requirements  also  may  help  broker- 
dealers  understand  that  they  should  be 
taking  steps  now  to  avoid  Year  2000 
Problems. 

In  addition.  Section  23(a)(2)  of  the 
Exchange  Act  requires  the  Commission, 
in  amending  rules  under  the  Exchange 
Act,  to  consider  the  anti-competitive 
effects  of  such  amendments,  if  any. '^ 
The  Commission  has  considered  the 
proposed  temporary  amendment  in  light 


»17CFR240.17a-3. 
'<>17CFR240.17a-ll(d). 


"  AICPA  Professional  Standards,  Vol.  1.  2491- 
2800. 


'''See  infra  Section  VH  for  the  Conunission's 
estimate  of  the  costs  that  the  proposed  temporary 
amendment  to  Rule  17a-5  will  impose  on  affected 
broker-dealers. 

"SeelSU.S.C.  78w(a)(2). 
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of  the  standards  cited  in  Section 
23(a)(2].  and  believes  preliminarily  that, 
if  adopted,  they  would  not  likely 
impose  any  significant  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act.  Indeed,  the  Commission 
believes  that  the  proposed  temporary 
rule  amendment  is  necessary  to  enable 
the  Commission  to  monitor  the  steps 
broker-dealers  are  taking  to  manage  and 
avoid  Year  2000  Problems.  The 
Commission  solicits  commenters"  views 
regarding  the  effects  of  the  proposed 
temporary  rule  amendment  on 
competition,  efficiency,  and  capital 
formation.  The  Commission  also  seeks 
comments  on  the  proposed  temporary 
rule  amendment's  impact  on  the 
economy  on  an  annual  basis,  including 
any  empirical  data. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA"),  in  accordance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act,'*  regarding  the  rules  contained  in 
the  proposed  temporary  amendment  to 
Rule  17a-5  under  the  Exchange  Act.  As 
discussed  more  fully  in  the  analysis, 
some  of  the  broker-dealers  that  the 
proposed  temporary  amendment  would 
affect  are  small  entities,  as  defined  by 
the  Commission's  rules.  The  IRFA  states 
that  the  purpose  of  the  proposed 
temporary  rule  is  for  the  Commission  to 
ascertain  what  steps  broker-dealers  are 
taking  to  avoid  Year  2000  Problems. 

The  IRFA  sets  forth  the  statutory 
authority  for  the  proposed  temporary 
rule.  The  IRFA  also  discusses  the  effect 
of  the  proposed  rule  on  broker-dealers 
that  are  small  entities  pursuant  to  Rule 
240.0-10  under  the  Exchange  Act.  For 
purposes  of  the  proposed  temporary 
rule,  a  small  entity  is  a  broker  or  dealer 
that:  (1)  Had  total  capital  (net  worth 
plus  subordinated  liabilities)  of  less 
than  S500,000  on  the  date  in  the  prior 
fiscal  year  as  of  which  its  audited 
financial  statements  were  prepared 
pursuant  to  section  240.17a-5(d)  or,  if 
not  required  to  file  such  statements,  a 
broker  or  dealer  that  had  total  capital 
(net  worth  plus  subordinated  liabilities) 
of  $500,000  on  the  last  business  day  of 
the  preceding  fiscal  year  (or  in  the  time 
that  it  has  been  in  business,  if  shorter); 
and  (2)  is  not  affiliated  with  any  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small 
organization.  "  Based  on  FOCUS  reports 
filed  for  the  fourth  quarter  of  1996,  there 
are  approximately  7,800  registered 


"5  use.  603. 

"  17  CFR  240.0-10(c)(t-2). 


broker-dealers,  of  which  approximately 
5,300  are  small  entities.  Based  on 
FOCUS  data  for  the  fourth  quarter  of 
1996,  only  about  600  broker-dealers  that 
are  small  entities  would  be  required  to 
file  the  two  reports  on  Year  2000 
compliance.  Thus,  by  limiting  the 
coverage  of  the  temporary  rule 
amendment  to  firms  with  minimum  net 
capital  requirements  of  $100,000  or 
more,  the  Commission  is  exempting 
over  88%  of  small  entities  potentially 
subject  to  the  temporary  rule 
amendment. 

The  IRFA  states  that  the  proposed 
temporary  rule  would  impose  new 
reporting  requirements  because  certain 
broker-dealers  would  have  to  file  with 
the  Commission  and  their  DEA  two 
reports  regarding  the  broker-dealer's 
readiness  for  the  Year  2000.  The 
Commission  estimates  that,  on  average, 
a  respondent  would  devote 
approximately  50  employee  hours  of 
preparation  time  to  each  report  and  20 
employee  hours  of  discussion  time  with 
the  independent  public  accountant  who 
prepares  the  Attestation.  Additionally, 
the  Commission  estimates  that,  on 
average,  a  respondent  would  pay 
approximately  $25,000  to  the 
independent  public  accountant  for  the 
preparation  of  the  Attestation.  The  IRFA 
also  states  that  the  proposed  temporary 
rule  would  not  impose  any  other 
reporting,  recordkeeping,  or  compliance 
requirements,  and  that  the  Commission 
believes  that  there  are  no  rules  that 
duplicate,  overlap,  or  conflict  with  the 
proposed  temporary  rule. 

Tne  analysis  discusses  the  various 
alternatives  considered  by  the 
Commission  in  connection  with  the 
proposed  temporary  rule  that  might 
minimize  the  effect  on  small  entities, 
including:  (a)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  of  small  entities; 
(b)  the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the 
proposed  temporary  rule  for  small 
entities;  (c)  the  use  of  performance 
rather  than  design  standards;  and  (d)  an 
exemption  from  coverage  of  the  rule  or 
any  part  thereof,  for  small  entities.  As 
noted  above,  the  Commission  proposes 
to  exempt  over  88%  of  small  entities 
subject  to  the  temporary  rule 
amendment.  The  Commission  has 
determined  that  it  is  not  feasible  to 
further  clarify,  consolidate,  or  simplify 
the  proposed  temporary  rule  for  small 
entities.  The  Commission  also  believes 
that  it  would  be  inconsistent  with  the 
purpose  of  the  rule  proposal  to  exempt 
additional  small  entities  from  the 
proposed  temporary  rule  or  to  use 


performance  standards  to  specify 
different  requirements  for  small  entities. 
As  discussed  in  the  IRFA.  small  broker- 
dealers  with  a  minimum  net  capital 
requirement  of  $100,000  or  more  would 
be  required  to  file  the  two  reports 
because  they  likely  are  market  makers, 
dealers,  or  clearing  firms  with 
substantial  financial  exposure  to  the 
market  and  customers. 

In  the  IRFA,  the  Commission 
encourages  the  submission  of  written 
comments  with  respect  to  any  aspect  of 
the  IRFA.  In  particular,  the  Commission 
is  interested  in  comments  that  specify 
costs  of  compliance  with  the  proposed 
temporary  rule,  and  suggest  alternatives 
that  would  accomplish  the  objective  of 
proposed  temporary  rule.  A  copy  of  the 
IRFA  may  be  obtained  by  contacting 
Christopher  M.  Salter.  The  Office  of 
Risk  Management  and  Control,  Division 
of  Market  Regulation.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Mail  Stop  5-1,  Washington,  D.C. 
20549,  (202)  942-0772. 

VII.  Pap3rwork  Reduction  Act 

The  proposed  temporary  amendment 
to  Rule  17a-5  contains  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995,'*  and  the  Commission  has 
submitted  them  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  44  U.S.C.  3507(d)  and 
5  CFR  1320.11.  The  title  for  the 
collection  of  information  is:  "Proposed 
Temporary  Amendment  to  Rule  17a-5." 

The  proposed  temporary  amendment 
would  require  information  collection 
because  certain  broker-dealers  would 
have  to  file  two  reports  with  the 
Commission  and  their  DEA.  The  first 
report  would  need  to  be  filed  no  later 
than  45  days  after  the  Commission 
adopts  the  rule  amendments  and  the 
second  report  would  need  to  be  filed 
within  90  days  after  the  date  of  the 
broker-dealer's  1998  fiscal  year-end 
financial  statements.  These  reports  are 
necessary  for  the  Commission  to 
monitor  the  steps  broker-dealers  are 
taking  to  manage  and  avoid  Year  2000 
Problems.  Based  on  FOCUS  reports  filed 
for  the  fourth  quarter  of  1996,  there  are 
approximately  7,800  registered  broker- 
dealers,  of  which  approximately  2,200 
would  be  subject  to  the  proposed 
temporary  amendment.  The 
Commission  believes  that  for  business 
reasons  prudent  broker-dealers  should 
already  have  developed  plans  for 
potential  computer  problems  caused  by 
Year  2000  Problems.  Therefore,  the 
Commission  believes  that  broker-dealers 
subject  to  the  proposed  temporary 


-44  U.S.C.  3501  etseq. 
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amendment  would  incur  only  those 
costs  necessary  to  prepare  the  two 
reports  required  by  the  temporary 
amendment.  While  the  amount  of  time 
needed  to  comply  with  the  temporary 
rule  amendment  would  vary  from  a 
minimum  of  8  hours  to  a  maximum  of 
100  hours,  the  Commission  estimates 
that,  on  average,  a  respondent  would 
devote  approximately  50  employee 
hours  of  preparation  time  to  each  report 
and  20  employee  hours  of  discussion 
time  with  the  independent  public 
accountant  who  prepares  the 
Attestation.  Additionally,  a  broker- 
dealer  would  have  to  pay  additional 
fees,  above  the  fees  it  will  have  to  pay 
for  its  annual  audit,  to  an  independent 
public  accountant  for  preparation  of  the 
Attestation.  While  the  Commission 
estimates  that  the  amoimt  of  additional 
accounting  fees  to  comply  with  the 
temporary  rule  amendment  would  vary 
from  a  minimimi  of  $5,000  to  a 
maximum  of  $200,000,  the  Commission 
estimates  that,  on  average,  a  respondent 
would  spend  approximately  $25,000  for 
the  preparation  of  the  Attestation.  It  is 
important  to  note  that  these  costs  would 
only  be  incurred  once.  The  temporary 
rule  amendment  would  not  impose  a 
continuing  requirement. 

A  broker-dealer  with  a  minimum  net 
capital  requirement  of  $100,000  or 
greater  as  of  December  31, 1997  and  the 
date  of  its  1998  fiscal  year-end  financial 
statements  would  be  required  to  file  the 
reports  described  in  the  proposed 
temporary  amendment. '^  As  proposed, 
all  reports  received  by  the  Commission 
pursuant  to  the  proposed  temporary 
amendment  would  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B). 
the  Commission  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


"Due  to  a  change  in  its  business,  it  is  possible 
that  a  broker-dealer  would  only  have  to  file  one  of 
the  reports  required  by  the  temporary  rule 
amendment.  For  example,  a  firm  that  has  a 
minimum  net  capital  requirement  of  SS.OOO  as  of 
December  31, 1997  and  $100,000  as  of  the  date  of 
its  1998  fiscal  year  financial  statements  would  not 
have  to  file  the  First  Report,  but  it  would  have  to 
file  the  Second  Report 


\ 


(iv)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  for  information  technology. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
following  persons:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503;  and  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549,  and  refer  to  File  No.  S7-7-98. 
0MB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
pubUcation  of  this  release  in  the  Federal 
Register,  so  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of  this 
publication. 

Vni.  Statutory  Basis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  Sections 
17(a)  and  23(a)  thereof,  15  U.S.C. 
78o(c)(3)  and  78w.  the  Commission 
proposes  to  amend  §  240.17a-5  of  Title 
17  of  the  Code  of  Federal  Regulation  in 
the  manner  set  forth  below. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements;  Securities, 

Text  of  Proposed  Rule  Amendment 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  H  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1,  The  general  authority  citation  for 
Part  240  is  revised  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77z-2,  77eee,  77ggg,  77nnn,  77sss,  77ttt, 
78c,  78d.  78f,  761,  78j,  78J-1,  78k,  78k-l,  781, 
78IT1,  78n,  78o,  78p,  78q,  78s,  78u-5,  78w, 
78x,  7811(d),  78mm,  79q,  79t,  80a-20,  80a-23, 
80a-29.  80a-37,  80b-3.  SOb-A  and  80b-ll, 
unless  otherwise  noted. 
•         *         *         •         * 

2.  By  amending  §  240,17a-5  by  adding 
paragraph  (e)(5)  to  read  as  follows: 

§  240. 1 7a-5    Reports  to  be  made  by  certain 
brokers  and  dealers. 


(e)  Nature  and  form  of  reports.  * 


(5)(i)  For  purposes  of  this  section,  the 
term  Year  2000  Problem  shall  include 
any  erroneous  result  caused  by: 

(A)  Computer  software  incorrectly 
reading  the  date  "01/01/00"  as  being  the 
year  1900  or  another  incorrect  year; 

(B)  Computer  software  incorrectly 
identifying  a  date  in  the  Year  1999  or 
any  year  thereafter; 

(C)  Computer  software  failing  to 
detect  that  the  Year  2000  is  a  leap  year; 
or 

(D)  Any  other  computer  software  error 
that  is  directly  or  indirectly  caused  by 
paragraph  {e)(5)(i)(A),  (B),  or  (C)  of  this 
section. 

(ii)  A  broker  or  dealer  with  a 
minimum  net  capital  requirement  of 
$100,000  or  greater  as  of  December  31, 

1997  shall  file  a  report  on  the  broker- 
dealer's  preparation  for  Year  2000 
I*roblems.  The  report  shall  address  each 
topic  in  paragraph  (e)(5)(iv)  of  this 
section.  The  report  shall  be  filed  no  later 
than  45  days  after  the  Commission 
adopts  the  rule  amendments. 

(iii)  A  broker  or  dealer  with  a 
minimum  net  capital  requirement  of 
$100,000  or  greater  as  of  the  date  of  its 

1998  fiscal  year-end  financial 
statements  shall  file  a  report  on  the 
broker-dealer's  preparation  for  Year 
2000  Problems.  In  addition,  each  broker 
or  dealer  subject  to  paragraph  (e)(5)(ii) 
of  this  section  shall  file  a  report 
pursuant  to  this  paragraph  (iii) 
regardless  of  its  minimimi  net  capital 
requirement  as  of  the  date  of  its  1998 
fiscal  year-end  financial  statements.  The 
report  shall  address  each  topic  in 
paragraphs  (e)(5)(iv)  and  (v)  of  this 
section.  The  report  shall  be  filed  within 
90  days  after  the  date  of  the  broker  or 
dealer's  1998  fiscal  year-end  financial 
statements. 

(iv)  The  reports  prepared  pursuant  to 
paragraphs  (e)(5)(ii)  and  (iii)  of  this 
section  shall  include  a  discussion  of  the 
following:  A  broker-dealer  should 
include  any  additional  material 
information  in  both  reports  concerning 
its  management  of  Year  2000  Problems 
that  will  help  the  Commission  and  the 
designated  examining  authorities  assess 
the  broker-dealer's  readiness  for  the 
Year  2000: 

(A)  Whether  the  board  of  directors  (or 
similar  body)  of  the  broker-dealer  has 
approved  and  funded  plans  for 
preparing  and  testing  the  broker-dealer's 
computer  systems  for  potential 
computer  problems  caused  by  Year  2000 
Problems; 

(B)  Whether  the  broker-dealer's  plans 
exist  in  writing  and  address  all  of  a 
broker-dealer's  major  computer  systems 
wherever  located  throughout  the  world; 

(C)  Whether  the  broker-dealer  has 
assigned  existing  employees,  hired  new 
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employees,  or  engaged  third  parties  to 
provide  assistance  in  avoiding  Year 
2000  Problems;  and  if  so,  describe  the 
work  that  these  individuals  have 
performed  as  of  the  date  of  each  report; 

(D)  What  is  the  broker-dealer's  current 
progress  on  each  stage  of  preparation  for 
potential  computer  problems  caused  by 
Year  2000  Problems.  These  stages  are: 

(i)  Awareness  of  potential  Year  2000 
Problems; 

(2)  Assessment  of  what  steps  the 
broker-dealer  must  take  to  avoid  Year 
2000  Problems; 

(J)  Implementation  of  the  steps 
needed  to  avoid  Year  2000  Problems; 

(4)  Internal  testing  of  software 
designed  to  avoid  Year  2000  Problems, 
including  the  number  and  the  nature  of 
the  exceptions  resqlting  from  such 
testing; 

(5)  Integrated  or  industry-wide  testing 
of  software  designed  to  avoid  Year  2000 
Problems  (including  testing  with  other 
broker-dealers,  other  financial 
institutions,  and  customers),  including 
the  number  and  the  nature  of  the 
exceptions  resulting  from  such  testing; 
and 

[6]  Implementation  of  tested  software 
that  will  avoid  Year  2000  Problems: 

(E)  Whether  the  broker-dealer  has 
written  contingency  plans  in  the  event, 
that  after  December  31, 1999.  it  has 
computer  problems  caused  by  Year  2000 
Problems;  and 

(F)  Identify  what  levels  of  the  broker- 
dealer's  management  are  responsible  for 
addressing  potential  computer  problems 
caused  by  Year  2000  Problems, 
including  a  description  of  these 
individual's  responsibilities  regarding 
the  Year  2000  and  an  estimate  of  the 
percentage  of  time  that  each  individual 
has  spent  on  Year  2000  issues  during 
the  preceding  twelve  month  period;  in 
each  report,  the  broker-dealer  shall 
identify  a  contact  person  regarding  Year 
2000  matters. 

(v)  The  report  prepared  pursuant  to 
paragraph  (e)(5)(iii)  of  this  section  shall 
also  include  assertions  in  response  to 
the  following  and  an  opinion  by  an 
independent  public  accountant  attesting 
to  whether  there  is  a  reasonable  basis  for 
the  broker  or  dealer's  assertions  in 
response  to  the  following: 

(A)  Whether  the  broker-dealer  has 
developed  written  plans  for  preparing 
and  testing  the  broker-dealer's  computer 
systems  for  potential  Year  2000 
Problems; 

(B)  Whether  the  board  of  directors  (or 
similar  body)  of  the  broker-dealer  has 
approved  the  plans  described  in 
paragraph  (e)(5)(v)(A)  of  this  section; 

(C)  Whether  a  member  of  the  broker- 
dealer's  board  of  directors  (or  similar 
body)  is  responsible  for  the  execution  of 


the  plans  described  in  paragraph 
(e)(5)(v)(A)  of  this  section; 

(D)  Whether  the  broker-dealer's  plans 
described  in  paragraph  (e)(5)(v){A)  of 
this  section  address  the  broker-dealer's 
domestic  and  international  operations, 
including  the  activities  of  each  of  the 
firm's  subsidiaries,  affiliates,  and 
divisions.  (Subsidiaries,  affiliates,  and 
divisions  that  are  regulated  by  U.S.  or 
foreign  regulators  other  than  the 
Commission  are  exempted  from  these 
provisions;) 

(E)  Whether  the  broker-dealer  has 
assigned  existing  employees,  hired  new 
employees,  or  engaged  third  parties  to 
implement  the  broker-dealer's  plans 
described  in  paragraph  {e)(5)(v)(A)  of 
this  section; 

(F)  Whether  the  broker-dealer  or  third 
party  has  conducted  internal  testing, 
whether  such  testing  is  on  schedule  in 
accordance  with  the  broker-dealers' 
plan  described  in  paragraph  (e)(5)(v)(A) 
of  this  section,  and  whether  the  broker- 
dealer  has  determined  as  a  result  of  the 
internal  testing  that  the  firm  has 
modified  its  software  to  correct  Year 
2000  Problems;  and 

(G)  Whether  the  broker-dealer  has 
conducted  external  or  industry-wide 
testing,  whether  such  testing  is  on 
schedule  in  accordance  with  the  broker- 
dealers'  plan  described  in  paragraph 
(e)(5)(v)(A)  of  this  section,  and  whether 
the  broker-dealer  has  determined  as  a 
result  of  the  external  or  industry-wide 
testing  that  the  firm  has  modified  its 
software  to  correct  Year  2000  Problems. 

(vi)  The  broker  or  dealer  shall  file  two 
copies  of  each  report  prepared  pursuant 
to  paragraphs  {e)(5)(ii)  and  (e)(5)(iii)  of 
this  section  with  the  Commission's 
principal  office  in  Washington.  D.C.  and 
one  copy  of  each  report  with  the  broker- 
dealer's  designated  examining  authority. 
The  reports  required  by  paragraphs 
(e)(5)(ii)  and  (e)(5)(iii)  of  this  section 
will  be  pubhcly  available. 

Dated:  March  5.  1998. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-6342  Filed  3-12-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-39726;  File  No.  S7-8-oq 

RIN3235-AH42    ' 

Year  2000  ReacNness  Reports  To  Be 
Made  by  Transfer  Agents 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
soliciting  comment  on  proposed 
temporary  Rule  17Ad-18  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").  The  proposed 
temporary  rule  would  require  all  non- 
bank  registered  transfer  agents  to  file 
with  the  Commission  at  least  one  report 
regarding  its  Year  2000  readiness.  The 
initial  report  would  be  due  no  later  than 
45  days  after  the  Commission  adopts 
this  rule.  The  follow-up  reports  would 
be  due  on  August  31. 1998,  and  on 
August  31, 1999.  The  follow-up  reports 
would  include  an  attestation  by  an 
independent  public  accountant  that 
would  give  the  Independent  Public 
Accountant's  opinion  whether  there  is  a 
reasonable  basis  for  the  transfer  agent's 
assertions  in  the  reports.  Additionally, 
the  Commission  is  issuing  an  advisory 
notice  on  its  transfer  agent  record 
retention  and  recordkeeping 
requirements  relating  to  the  Year  2000. 
DATES:  The  comment  period  will  expire 
on  April  13,  1998. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  E-mail  address: 
rulecommentsdsec.gov.  Comment 
letters  should  refer  to  File  No.  S7-6-98 
this  file  number  should  be  included  on 
the  subject  line  if  E-mail  is  used.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
W.  Carpenter,  Assistant  Director,  202/ 
942-4187;  Thomas  C.  Etter,  Jr.,  Special 
Counsel,  202/942-0178;  or  Jeffrey  S. 
Mooney,  Special  Counsel,  202/942- 
4174,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
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450  Fifth  Street.  N.W.,  Mail  Stop  2-2. 
Washington.  D.C.  20549. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

At  midnight  on  December  31, 1999. 
unless  the  proper  modifications  have 
been  made,  the  program  logic  in  the  vast 
majority  of  the  world's  computer 
systems  will  start  to  produce  erroneous 
results  because,  among  other  things,  the 
systems  will  incorrectly  read  the  date 
"01/01/00"  as  being  January  1  of  the 
year  1900  or  another  incorrect  date.  In 
addition,  systems  may  fail  to  detect  that 
the  Year  2000  is  a  leap  year.  Problems 
also  can  arise  earlier  than  January  1 , 
2000,  as  dates  in  the  next  millennium 
are  entered  into  non-Year  2000 
compliant  programs.  Year  2000 
Problems  could  have  negative 
repercussions  throughout  the  world's 
financial  systems  because  of  the 
extensive  interrelationship  and 
information  sharing  between  U.S.  and 
foreign  financial  firms  and  markets. ' 

The  Commission  is  evaluating  the 
ability  of  participants  in  the  U.S. 
seairities  industry  to  manage  and 
prevent  Year  2000  Problems.  The 
Conunission  has  identified  six  stages 
involved  in  the  preparation  for  Year 
2000:  (1)  Awareness  of  potential  Year 
2000  Problems;  (2)  assessment  of  what 
steps  the  transfer  agent  must  take  to 
avoid  Year  2000  Problems;  (3) 
implementation  of  the  steps  needed  to 
avoid  Year  2000  Problems;  (4)  internal 
testing  of  software  designed  to  avoid 
Year  2000  Problems;  (5)  integrated  or 
industry-wide  testing  of  software 
designed  to  avoid  Year  2000  Problems 
(including  testing  with  other  financial 
institutions  and  customers);  and  (6) 
implementation  of  tested  software  that 
will  avoid  Year  2000  Problems.  The 
internal  and  integrated  testing  stages  are 
the  most  difficult,  and  likely  will 
require  the  most  resources.  At  the  time 
of  the  Commission  staffs  June  1997 
"Year  2000  Report"  to  Congress,  most 
members  of  the  securities  industry  were 
engaged  in  the  assessment  and 
remediation  phases  of  the  Year  2000 
effort.2  Additionally,  beginning  in  the 


'  International  Organization  of  Securities 
Commissions.  Statement  of  the  IOSCO  Technical 
Committee  on  Year  2000  (1997),  available  at 
http://www.iosco.org. 

'At  the  request  of  Congressman  Dingell.  in  June 
1997,  the  Commission  staff  prepared  a 
comprehensive  report  to  Congress  describing,  in 
part,  the  extent  to  which  the  securities  industry  is 
preparing  to  avoid  Year  2000  Problems.  See  Report 
to  the  Congress  on  the  Readiness  of  the  United 
States  Securities  Industry  and  Pubhc  Companies  to 
Meet  the  Information  Processing  Challenges  of  the 
Year  2000.  (June  1997),  available  at  http:// 
www.sec.gov/news/studies/yr2D00.htm.  The 
Commission  staff  will  prepare  similar  reports  in 


third  quarter  of  1996,  the  Commission's 
Office  of  Compliance  Inspections  and 
Examinations  has  included  a  Year  2000 
examination  module  in  its  examinations 
of  broker-dealers  and  transfer  agents. 

This  release  focuses  on  the  readiness 
of  registered  transfer  agents  to  address 
the  Year  2000  date  change.  Because'" 
accurate  output  from  computer 
programs  is  vital  to  a  transfer  agent's 
operations,  every  transfer  agent 
currently  should  be  taking  steps  to 
avoid  Year  2000  Problems.  For  example, 
a  transfer  agent  with  Year  2000 
Problems  could  experience,  among 
other  things,  computer  programs  not 
accepting  securities  transfers,  and 
difficulty  calculating  dividend  payment 
dates  for  equity  securities  and  interest 
payment  and  maturity  dates  for  debt 
securities. 

Transfer  agents  present  special 
considerations  for  the  Commission 
because,  unlike  other  entities  regulated 
under  the  Exchange  Act,  transfer  agents 
have  no  self-regulatory  organization 
("SRO")  to  assist  them  and  the 
Commission  in  achieving  Year  2000 
objectives.'  Therefore,  information 
about  progress  in  dealing  with  Year 
2000  Problems  must  be  obtained  ft^m 
the  transfer  agents.  All  transfer  agents 
for  securities  registered  pursuant  to 
Section  12  of  the  Exchange  Act  must 
register  with  the  Commission.* 
However,  the  federal  banking  agencies 
are  the  "appropriate  regulatory  agency" 
("ARA")  for  registered  bank  transfer 
agents.'  The  Commission  is 
coordinating  its  Year  2000  activities 
with  the  banking  regulators  to  achieve 
complete  coverage  of  transfer  agents,  but 
avoid  duplication  of  efforts. 

n.  Proposed  Temporary  Rules 

To  monitor  the  steps  that  transfer 
agents  are  taking  to  manage  and  avoid 
Year  2000  Problems,  the  Commission  is 
proposing  temporary  Exchange  Act  Rule 


1998  and  1999.  See  also  Testimony  of  Arthur  Levitt. 
Chairman,  U.S.  Securities  and  Exchange 
Commission,  Concerning  the  Readiness  of  the 
United  States  Securities  Industry  and  Public 
Companies  to  Meet  the  Information  Processing 
Challenges  of  the  Year  2000  Before  the  Subcomm. 
on  Financial  Services  and  Technology  of  the  Senate 
Comm.  on  Banlcing,  Housing,  and  Urban  Affairs 
(July  30,  1997). 

'  See  Section  3(a)(26)  of  the  Exchange  Act,  15 
U.S.C.  78c(a)(26).  for  the  dermition  of  an  SRO. 

'  See  Section  1 7A(c)  of  the  Exchange  Act,  1 5 
U.S.C.  78q-l(c). 

'  See  Section  3(a)(34)(B)  of  the  Exchange  Act.  15 
U.S.C.  78c(a)(34)(B),  for  the  defmition  of  ARA. 
Transfer  agents  that  also  are  banks  have  either  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
the  Office  of  the  Comptroller  of  the  Currency,  or  the 
Federal  Deposit  Insurance  Corporation  as  their 
ARA.  Approximately  1,360  transfer  agents  are 
registered  with  the  Commission,  and  the 
Commission  is  the  ARA  for  approximately  740  of 
them. 


17Ad-18.'  The  proposed  temporary  rule 
would  require  registered  non-bank 
transfer  agents  that  do  not  qualify  for  an 
exemption  under  Rule  17Ad-13  to  file 
with  the  Commission  three  reports 
regarding  its  Year  2000  readiness.  These 
reports  will:  (1)  Assist  the  Commission 
Staff  to  report  to  Congress  in  1998  and 
1999  regarding  the  industry's 
preparedness;  (2)  supplement  the 
Commission's  examination  module  for 
Year  2000  issues;  (3)  help  the 
Commission  coordinate  with  SROs  on 
Year  2000  industry-wide  testing, 
implementation,  and  contingency 
planning;  and  (4)  increase  transfer  agent 
awareness  that  they  should  be  taking 
specific  steps  now  to  prepare  for  the 
Year  2000. 

A.  Initial  Report 

Proposed  paragraph  (a)  of  temporary 
Rule  17Ad-18  will  require  each 
registered  non-bank  transfer  agent  to  file 
with  the  Commission  a  report 
describing  the  transfer  agent's 
preparations  for  the  Year  2000  and  the 
steps  the  transfer  agent  is  taking  to 
avoid  Year  2000  Problems  ("Initial 
Report").  In  this  report  the  transfer 
agent  would  evaluate  its  actions 
regarding  the  Year  2000  as  of  December 
31,  1997.  This  report  also  would 
describe  the  transfer  agent's  future  plans 
and  preparations  for  the  Year  2000, 
including  the  areas  discussed  in 
paragraph  II.C.  below.  The  Initial  Report 
would  be  required  to  be  filed  no  later 
than  45  days  after  the  Commission 
adopts  this  rule. 

B.  Transfer  Agent's  Follow-Up  Reports 

Proposed  paragraph  (b)  of  temporary 
Rule  17Ad-18  would  require  registereid 
transfer  agents  that  do  not  qualify  for  an 
exemption  under  existing  Rule  17Ad- 
13(d)  to  file  reports  with  the 
Commission  describing  their  progress  in 
addressing  Year  2000  Problems 
( 'Follow-Up  Reports").''  Generally,  Rule 
17Ad-13(d)  exempts  the  following 
transfer  agents  from  the  rule's  annual 
reporting  requirements:  issuer  transfer 
agents;  small  transfer  agents  exempt 
under  Rule  17Ad-4(b);  and  bank 
transfer  agents.  Therefore,  bank  transfer 
agents  would  not  be  required  to  submit 
either  the  Initial  Report  or  the  Follow- 
Up  Reports,  The  Follow-Up  Reports 
would  be  due  on  or  before  August  31, 
1998,  and  on  or  before  August  31. 1999. 
as  of  June  30,  1998,  and  June  30.  1999. 
respectively.  The  Follow-Up  Reports 
would  include,  but  not  be  limited  to.  the 


'Proposed  17  CFR  240.17Ad-18. 
'  17  CFR  240.1 7Ad-13(d). 
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areas  discussed  in  paragraph  n.C. 
below. 

Because  transfer  agents  that  qualify 
for  the  exemption  under  Rule  17Ad- 
13(d)  are  typically  small  transfer  agents 
or  are  bank  transfer  agents  subject  to  the 
primary  supervision  of  one  of  the 
federal  banking  agencies,  the 
Commission  believes  that  it  would  be 
too  burdensome  to  subject  these  transfer 
agents  to  both  reporting  requirements. 
The  Commission  cautions,  however, 
that  all  transfer  agents  must  take 
necessary  and  appropriate  actions  to 
address  Year  2000  Problems. 

C.  Areas  Addressed  in  Initial  and 
Follow-Up  Beports 

Both  the  Initial  Report  and  the 
Follow-Up  Reports  would  be  required  to 
discuss  the  following  areas: 

(1)  Whether  the  bmrd  of  directors  (or 
similar  body)  of  the  transfer  agent  has 
approved  and  funded  plans  for 
preparing  and  testing  the  transfer 
agent's  computer  systems  for  potential 
computer  problems  caused  by  Year  2000 
Problems:  * 

(2)  Whether  the  transfer  agent's  plans 
exist  in  writing  and  address  all  of  the 
transfer  agent's  computer  systems 
wherever  located  throughout  the  world; 

(3)  Whether  the  transfer  agent  has 
assigned  existing  employees,  hired  new 
employees,  or  engaged  third  parties  to 
provide  assistance  in  avoiding  Year 
2000  Problems;  and  if  so,  the  work  that 
these  individuals  have  performed  as  of 
the  date  of  each  report; 

(4)  What  is  the  transfer  agent's  current 
progress  on  each  stage  of  preparation  for 
potential  computer  problems  caused  by 
Year  2000  Problems.  These  stages  are:  (i) 
Awareness  of  potential  Year  2000 
Problems;  (ii)  assessment  of  what  steps 
the  transfer  agent  must  take  to  avoid 
Year  2000  Problems;'  (iii) 
implementation  of  the  steps  needed  to 
avoid  Year  2000  Problems;  (iv)  internal 
testing  of  software  designed  to  avoid 
Year  2000  Problems,  including  the 
number  and  the  nature  of  the  exceptions 
resulting  from  such  testing;  (v) 
integrated  or  industry-wide  testing  of 
software  designed  to  avoid  Year  2000 
Problems  (including  testing  with  other 
transfer  agents,  other  financial 
institutions,  customers,  and  vendors), 
including  the  number  and  the  nature  of 
the  exceptions  resulting  from  such 


testing;  and  (vi)  implementation  of 
tested  software  that  will  avoid  Year 
2000  Problems; '« 

(5)  Whether  the  transfer  agent  has 
written  contingency  plans  in  the  event 
that,  after  December  31, 1999,  it  has 
computer  problems  caused  by  Year  2000 
Problems; ' '  and 

(6)  Identify  what  levels  of  the  transfer 
agent's  management  are  responsible  for 
addressing  potential  computer  problems 
caused  by  Year  2000  Problems, 
including  a  description  of  these 
individuals'  responsibilities  regarding 
the  Year  2000  and  an  estimate  of  the 
percentage  of  time  that  each  individual 
has  spent  on  Year  2000  issues  during 
the  preceding  twelve  month  period:  in 
each  report,  the  transfer  agent  shall 
identify  a  contact  person  regarding  Year 
2000  matters. 

The  list  above  is  the  minimiun  criteria 
that  should  be  addressed  in  the  Initial 
Report.  The  Follow-Up  Reports  should 
also  address  the  above  criteria  as  well  as 
make  certain  specific  assertions 
described  in  paragraph  n.D.  below.  A 
transfer  agent  should  include  any 
additional  material  information 
concerning  its  management  of  Year  2000 
Problems  that  will  help  the  Commission 
assess  the  tiansfer  agent's  readiness  for 
the  Year  2000. 

D.  Independent  Public  Accountant's 
Attestation  to  be  Attached  to  the  Follow- 
Up  Reports 

Transfer  Agents  would  have  to  file 
with  the  Follow-Up  Reports  an 
attestation  from  an  Independent  Public 
Accountant  ("Attestation").  The 
Attestation  would  take  the  form  of  a 
letter  that  would  give  the  Independent 
Public  Accountant's  opinion  whether 
there  is  a  reasonable  basis  for  certain  of 
the  transfer  agent's  assertions  in  the 
Follow-Up  Reports  regarding  the  areas 
specified  in  proposed  Rule  17Ad- 
18(d)(1)  through  (7).  Specifically,  the 
FoUow-Up  Reports  will  have  to  include 
assertions  responding  to  the  following 
and  the  Independent  Public  Accountant 
will  have  to  attest  to  the  following:  '^ 


'Transfer  agents  should  have  all  their  hardware 
and  software  changes  in  place  by  December  1998. 
if  not  before,  so  that  they  can  conduct  testing, 
including  industry-wide  testing,  during  1999. 

*  In  addition  to  assessing  what  steps  it  should 
make  to  its  computer  systems  Year  2000  compliant, 
the  transfer  agent  must  communicate  with  its 
vendors  and  signincant  customers  about  their  Year 
2000  readiness. 


■°In  additioa,  the  transfer  agent's  contingency 
plan  should  provide  for  the  failure  of  external 
systems  that  interact  with  the  transfer  agent's 
computer  systtms.  For  example,  the  transfer  agent's 
plan  should  anticipate  the  failure  of  a  vendor  that 
services  mission  critical  applications  and  should 
provide  for  tha  potential  that  a  significant  customer 
experiences  difficulty  due  to  Year  2000  Problems. 

' '  Contingency  planning  should  provide  for 
adequate  protections  to  ensure  the  success  of 
critical  systems  if  interfaces  fail  or  unexpected 
problems  are  aKperienced  with  operating  systems 
and  infrastructure  software. 

''The  Comntission  notes  that  some  of  the  areas 
that  the  transfer  agent  would  be  required  to  respond 
to  in  subsection  (d)  of  the  proposed  rule  overlap 
with  the  areas  set  forth  in  subsection  (c).  The  areas 
addressed  in  subsection  (d)  ask  for  additional 


(1)  Whether  the  transfer  agent  has 
developed  written  plans  for  preparing 
and  testing  the  transfer  agent  computer 
systems  for  potential  Year  2000 
F*roblems; 

(2)  Whether  the  board  of  directors  (or 
similar  body)  of  the  transfer  agent  has 
approved  the  plans  described  in  (1) 
above; 

(3)  Whether  a  member  of  the  transfer 
agent's  board  of  directors  (or  similar 
body)  is  responsible  for  the  execution  of 
the  plans  described  in  (1)  above: 

(4)  Whether  the  transfer  agent's  plans 
described  in  (1)  above  address  the 
transfer  agent's  domestic  and 
international  operations,  including  the 
activities  of  each  of  the  firm's 
subsidiaries,  affiliates,  and  divisions. 
(Subsidiaries,  affiliates,  and  divisions 
that  are  regulated  by  U.S.  or  foreign 
regulators  other  than  the  Commission 
are  exempted  £rom  these  provisions); 

(5)  Whether  the  transfer  agent  has 
assigned  existing  employees,  hired  new 
employees,  or  engaged  third  parties  to 
implement  the  tiansfer  agent's  plans 
described  in  (1)  above; 

(6)  Whether  the  transfer  agent  or  third 
party  has  conducted  internal  testing, 
whether  such  testing  is  on  schedule  in 
accordance  with  the  plan  described  in 
paragraph  (1)  above,  and  whether  the 
transfer  agent  has  determined  as  a  result 
of  the  internal  testing  that  the  transfer 
agent  has  modified  its  software  to 
correct  Year  2000  Problems;  and 

(7)  Whether  the  transfer  agent  has 
conducted  external  or  industry-wide 
testing,  whether  such  testing  is  on 
schedule  in  accordance  with  the  plan 
described  in  paragraph  (1)  above,  and 
whether  the  transfer  agent  has 
determined  as  a  result  of  the  external  or 
industry-wide  testing  that  the  transfer 
agent  has  modified  its  software  to 
correct  Year  2000  Problems. 

The  Attestation  only  pertains  to  the 
areas  discussed  above.  The  Commission 
does  not  expect  the  Attestation  to 
address  assertions  in  the  Follow-Up 
Reix}rts  that  are  not  pertinent  to 
proposed  Rule  17Ad-18(d)(l)  through 
(7).  The  Attestation  would  be  required 
to  be  filed  with  the  Follow-Up  Reports, 

m.  Notice  Regarding  Recordkeeping 
and  Record  Retention  Requirements 

Rule  17Ad-6  under  the  Exchange  Act 
requires  every  registered  transfer  agent 
to  make  and  keep  current  certain 
information  regarding  its  operations. '^ 


information  from  the  transfer  agent  for  which  the 
Commission  is  not  seeking  an  Independent  Public 
Accountant's  attestation.  The  overlap  exists  because 
the  Commission  wants  to  narrowly  tailor  the 
specific  assertions  that  the  Independent  Public 
Accountant  must  account  for  in  the  Attestations 
attached  to  the  FoUow-Up  Reports. 
"17CFR240.17Ad-6. 
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Exchange  Act  Rule  17Ad-7  sets  forth 
the  time  periods  for  which  a  transfer 
agent  must  retain  the  records  required 
by  Rule  17Ad-6.'*  The  required  records 
facilitate  the  delivery  of  transfer  agent 
services  to  issuers  and  security  holders, 
and  are  an  integral  part  of  the 
Commission's  regulatory  program. 
Among  other  things,  these  records  help 
the  Commission  to  assess  whether  a 
transfer  agent  is  operating  properly.  A 
transfer  agent  whose  computer  systems 
have  not  been  modified  to  address  Year 
2000  Problems  may  have  records  that  as 
of  January  1,  2000,  will  be  inaccurate  or 
not  current,  and  therefore  in  violation  of 
Rules  17Ad-6  and  17Ad-7.  Because  a 
transfer  agent  essentially  is  a  system  of 
records,  a  failure  to  have  accurate 
records  could  threaten  the  transfer 
agent's  viability  and  have  serious 
consequences  for  issuers  and  security 
holders.  The  Commission  advises 
transfer  agents  that  a  failiue  to 
adequately  prepare  for  the  Year  2000 
will  not  be  considered  a  vaUd  excuse  for 
noncompliance  with  the  requirements 
of  Rules  17Ad-6  and  17Ad-7.'5 

IV.  Request  fbr  Commaits 

The  Commission  solicits  commenters' 
views  on  any  aspect  of  the  proposed 
temporary  Rule  17Ad-18.  In  particular, 
the  Commission  seeks  comment  on 
whether  the  Attestation  should  be 
prepared  by  the  same  Independent 
Public  Accountant  who  prepares  the 
annual  audit  of  the  transfer  agent's  1998 
fiscal  year-end  financial  statements.  As 
proposed,  the  Initial  Report  and  the 
FoUow-Up  Reports  would  be  publicly 
available.  The  Commission  seeks 
comment  on  whether  certain  sections  of 
these  reports,  or  the  entire  reports, 
should  not  be  publicly  available.  The 
Commission  also  seeks  comment  on 
whether  the  term  "Year  2000  Problems" 
should  be  modified  to  account  for  any 
other  specific  potential  computer 
problems  that  may  occur  directly  or 
indirectly  due  to  the  Year  2000. 
Additionally,  the  Commission  seeks 
comment  on  the  areas  that  will  be 
addressed  in  the  three  reports  (i.e.,  the 
Initial  Report  and  the  two  Follow-Up 
Reports).  For  example,  should  the 
reports  include  any  additional  material 
information  specific  to  an  individual 
transfer  agent's  management  of  Year 
2000  Problems?  If  so,  what  additional 
material  information  should  be 
included?  For  example,  should  transfer 
agents  report  whether  their  Year  2000 
plans  are  on  schedule  and,  if  not,  the 
reasons  for  the  delay?  Should  the 


Commission  establish  a  materiality 
threshold  for  determining  whether  the 
number  and  the  nature  of  the  exceptions 
resulting  ft-om  internal  and  integrated  or 
industry-wide  testing  needs  to  be 
reported?  If  so,  how  should  the 
Commission  determine  such  a 
threshold?  Regarding  management 
responsibility  for  Year  2000  plans, 
should  a  particular  officer  of  the  transfer 
agent  be  required  to  sign  the  reports  on 
behalf  of  the  transfer  agent? 

The  Commission  beneves  that  the 
Attestation  could  be  rendered  in 
accordance  with  the  accounting 
profession's  Statements  on  Standards 
for  Attestation  Engagements.'^  The 
Commission  seeks  commenters'  views 
on  that  issue  and  on  any  alternative 
means  that  would  provide  the 
Commission  with  an  independent 
assessment  of  the  status  and  adequacy 
of  a  transfer  agent's  preparation  for 
possible  Year  2000  Problems. 
Specifically,  the  Commission  seeks 
commenters'  views  on  whether  the 
Commission's  desire  to  receive  an 
Independent  Public  Accountant's 
attestation  of  a  transfer  agent's 
preparation  for  possible  Year  2000 
Problems  can  be  combined  with,  or 
would  already  be  part  of,  the 
Independent  Public  Accountants' 
responsibilities,  in  accordance  with 
Generally  Accepted  Accounting 
Principles,  to  opine  on  whether  a 
transfer  agent  can  continue  as  a  going 
concern. 

V.  Costs  and  Benefits  of  the  Proposed 
Amendment  and  Its  Effect  on 
Competition 

The  Commission  requests  that 
commenters  provide  analyses  and  data 
relating  to  costs  and  benefits  associated 
with  the  proposal  herein.  This 
information  will  assist  the  Commission 
in  its  evaluation  of  the  costs  and 
benefits  that  may  result  from  the 
proposed  temporary  rule.  The 
Commission  understands  that  the 
reports  regarding  the  transfer  agent's 
readiness  for  the  Year  2000  would 
impose  some  costs  on  transfer  agents.'"' 
Transfer  agents  are  not  required  to 
engage  additional  employees  or 
consultants  to  prepare  the  Initial  Report. 
Although  transfer  agents  must  engage  an 
accountant  to  prepare  the  Attestation  to 
accompany  the  Follow-Up  Reports,  the 
Commission  believes  that  these  costs 
will  be  significantly  outweighed  by  the 
benefits  the  Commission  will  gain  fi-om 


learning  about  the  preparations  transfer 
agents  are  taking  to  avoid  Year  2000 
Problems.  The  Commission  also 
believes  that  reporting  requirements 
will  help  Transfer  agents  understand 
that  they  should  be  taking  specific  steps 
now  to  prepare  for  Year  2000. 

In  addition,  Section  23(a)(2)  of  the 
Exchange  Act  requires  the  Commission, 
in  amending  rules  under  the  Exchange 
Act,  to  consider  the  anti-competitive 
effects  of  such  rules,  if  any.  '^  The 
Commission  has  considered  the 
proposed  temporary  rule  in  light  of  the 
standards  cited  in  Section  23(a)(2),  and 
believes  that,  if  adopted,  they  would  not 
likely  impose  any  significant  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act.  tadeed,  the  Commission 
believes  that  the  propnised  temporary 
rule  will  enable  the  Commission  to 
monitor  the  steps  transfer  agents  are 
taking  to  manage  and  avoid  Year  2000 
Problems.  The  Commission  solicits 
commenters'  views  regarding  the  effects 
of  the  proposed  temporary  rule  on 
competition,  efficiency,  and  capital 
formation.  The  Commission  also  seeks 
comments  on  the  proposed  rule's 
potential  impact  on  the  economy  on  an 
annual  basis,  including  any  empirical 
data. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  FlexibiUty  Analysis 
("IRFA"),  in  accordance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act,"  regarding  the  rules  contained  in 
the  proposed  temporary  Rule  17Ad-18 
under  the  Exchange  Act.  As  discussed 
more  fully  in  the  analysis,  some  of  the 
transfer  agents  that  the  proposed 
temporary  rule  would  affect  are  small 
entities,  as  defined  by  the  Commission's 
rules. 

The  IRFA  states  that  the  purpose  of 
the  proposed  temporary  rule  is  for  the 
Commission  to  monitor  that  transfer 
agents  are  taking  proper  steps  to  manage 
and  avoid  Year  2000  Problems.  Year 
2000  Problems  could  have  negative 
repercussions  throughout  the  world's 
financial  systems  because  of  the 
extensive  interrelationship  and 
information  sharing  between  U.S.  and 
foreign  financial  firms  and  markets.^ 
For  example,  a  transfer  agent  with  Year 
2000  Problems  could  experience,  among 
other  things,  computer  programs  not 
accepting  seciuities  transfers,  and 


'*17CFR240.17Ad-7. 

"  Cf.  Lowell  H.  Ustmm,  50  SEC  883.  887,  n.7 
(1992). 


"'American  Institute  of  Certified  Public 
Accountants  Professional  Standards,  VoL  1,  pp. 
2491-2800. 

"  See  infra  Section  vn  for  the  Conunission's 
estimate  of  the  costs  that  proposed  temporary  Rule 
17Ad-18  will  impose  on  affected  transfer  agents. 


"See  15  U.S.C.  §  78w(a)(2). 

i»5  U.S.C.  603. 

lo International  Organization  of  Securities 
Commissions,  Statement  of  the  IOSCO  Technical 
Committee  on  Year  2000  (1997),  available  at  bttp:/ 
/www.iosco.org. 
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difliculty  calculating  dividend  payment 
dates  for  equity  securities  and  interest 
payment  and  maturity  dates  for  debt 
securities. 

Transfer  agents  present  special 
consideration  for  the  Commission.  This 
is  because  transfer  agents,  unlike  other 
entities  regulated  under  the  Exchange 
Act,  have  no  self-regulatory  organization 
to  assist  them  and  the  Commission  in 
achieving  Year  2000  objectives.^' 
Therefore,  information  about  progress  in 
dealing  with  Year  2000  problems  must 
be  obtained  from  the  transfer  agents. 

The  proposed  temporary  rule  would 
require  non-bank  registered  transfer 
agents  to  file  with  the  Commission  at 
least  one  report  regarding  its  Year  2000 
readiness.  The  initial  report  would  be 
due  no  later  than  45  days  after  the 
Commission  adopts  this  rule.  The 
follow-up  reports  would  be  due  on 
August  31, 1998,  and  on  August  31, 
1999.  The  follow-up  reports  would 
include  an  attestation  by  an 
Independent  Public  Accountant  that, 
would  give  the  independent  public 
accountant's  opinion  whether  there  is  a 
reasonable  basis  for  the  transfer  agent's 
assertions  in  the  reports.  These  reports 
will:  (1)  Assist  the  Commission  Staff  to 
report  to  Congress  in  1998  and  1999 
regarding  the  industry's  preparedness; 
(2)  supplement  the  Commission's 
examination  module  for  Year  2000 
issues;  (3)  help  the  Commission 
coordinate  with  SROs  on  Year  2000 
industry-wide  testing,  implementation, 
and  contingency  planning;  and  (4) 
increase  transfer  agent  awareness  that 
they  should  be  taking  speciHc  steps  now 
to  prepare  for  the  Year  2000. 

The  IRFA  sets  forth  the  statutory 
authority  for  the  proposed  temporary 
rule.  The  IRFA  also  discusses  the  effect 
of  the  proposed  rule  on  transfer  agents 
that  are  small  entities  pursuant  to  Rule 
0-10  under  the  Exchange  Act.^^  For 
purposes  of  the  proposed  temporary 
rule,  a  small  entity  is  a  transfer  agent 
that:  (1)  Received  less  than  500  items  for 
transfer  and  less  than  500  items  for 
processing  during  the  preceding  six 
months  (or  in  the  time  that  it  has  been 
in  business,  if  shorter);  (2)  maintained 
master  shareholder  files  that  in  the 
aggregate  contained  less  than  1.000 
shareholder  accounts  or  was  the  named 
transfer  agent  for  less  than  1,000 
shareholder  accounts  at  all  times  during 
the  preceding  fiscal  year  (or  in  the  time 
that  it  has  been  in  business,  if  shorter): 
and  (3)  is  not  affiliated  with  any  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small  organization 


"See  Section  3(a)(26)  of  the  Exchange  Act.  15 
U.S.C.  S7acU)(Z6).  for  the  definition  of  an  SRO. 
"  17  CFR  240.0-10. 


under  Rule  0-10.  Approximately  413 
registered  transfer  agents  qualify  as 
"small  entities"  for  purposes  of  the  RFA 
and  would  be  subject  to  the 
requirements  of  proposed  Rule  17Ad- 
18." 

The  IRFA  states  that  the  proposed 
temporary  rule  would  impose  new 
reporting  requirements  because  certain 
transfer  agents  would  have  to  Ble  three 
reports  regarding  the  transfer  agents' 
readiness  for  the  Year  2000  with  the 
Commission.  The  IRFA  also  states  that 
the  proposed  temporary  rule  would  not 
impose  any  other  reporting, 
recordkeeping,  or  compliance 
requirements  and  that  the  Commission 
believes  that  no  rules  duplicate,  overlap, 
or  conflict  with  the  proposed  temporary 
rule. 

The  analysis  discusses  the  various 
alternatives  which  were  considered  by 
the  Commission  in  connection  with  the 
proposed  temporary  rule,  that  might 
minimize  the  effect  on  small  entities, 
including:  (a)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  of  small  entities; 
(b)  the  clarification,  consolidation,  or 
simplificat'on  of  compliance  and 
reporting  requirements  under  the 
proposed  temporary  rule  for  small 
entities;  (c)  the  use  of  performance 
rather  than  design  standards;  and  (d)  an 
exemption  from  coverage  of  the  rule  or 
any  part  thereof,  for  small  entities. 

Under  the  proposal,  taking  into 
account  the  burden  that  would  be 
imposed  on  small  transfer  agents,  the 
Commission  is  proposing  that  non-bank 
transfer  agents  that  meet  the  definition 
of  a  small  eotity  be  required  to  submit 
only  the  Inilial  Report,  which  does  not 
require  an  Attestation  from  an 
Independent  Public  Accountant.  Bank 
transfer  agents,  regardless  of  size,  would 
not  be  required  to  submit  any  reports. 
Therefore,  small  entities  woulu  be 
subject  to  a  minimal  amount  of 
compliance  cost  under  the  proposal. 
Accordingly,  the  Commission  has 
determined  that  it  is  not  feasible  to 
further  clarify,  consolidate,  or  simplify 
the  proposed  temporary  rule  for  small 
entities.  The  Commission  also  believes 
that  it  would  be  inconsistent  with  the 
purpose  of  the  Exchange  Act  to  exempt 
small  entities  from  the  proposed 
temporary  rule  any  further  or  to  use 
performance  standards  to  specify 
different  requirements  for  small  entities. 

The  Commission  encourages  the 
submission  of  written  comments  with 


''See  infra  Section  VU.  the  Conimission  estimates 
that,  on  averagt.  small  transfer  agents  will  incur  50 
hours  of  emplonree  time  to  complete  the  hiitial 
report. 


respect  to  any  aspect  of  the  IRFA.  Those 
comments  should  specify  costs  of 
compliance  with  the  proposed 
temporary  rule,  and  suggest  alternatives 
that  would  accomplish  the  objective  of 
proposed  temporary  rule.  A  copy  of  the 
IRFA  may  be  obtained  by  contacting 
Jeffrey  S.  Mooney,  Office  of  Risk 
Management  and  Control,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Mail  Stop  5-1,  Washington.  D.C. 
20549.  (202)  942-4174. 

VII.  Paperwork  Reduction  Act 

Proposed  temporary  Rule  17Ad-18 
contains  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995,2*  and 
the  Commission  has  submitted  them  to 
the  Office  of  Management  and  Budget 
for  review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  title  for 
the  collection  of  information  is: 
"Proposed  Temporary  Rule  17Ad-18." 

The  proposed  temporary  rule  would 
require  information  collection  because 
non-bank  transfer  agents  would  have  to 
file  either  one  or  three  reports  with  the 
Commission,  depending  primarily  on 
their  size.  The  initial  report  would  need 
to  be  filed  no  later  than  45  days  after  the 
Commission  adopts  this  rule.  Transfer 
agents  that  do  not  qualify  for  an 
exemption  under  existing  Rule  17Ad- 
13(d)  would  file  follow-up  reports  with 
an  Independent  Public  Accountant's 
attestation  and  subsequent  accountant's 
reports  on  or  before  August  31, 1998, 
and  August  31, 1999,  as  of  June  30, 
1998,  and  June  30, 1999,  respectively. 
Generally.  Rule  17Ad-13(d)  exempts 
small  transfer  agents,  issuer  transfer 
agents,  and  bank  transfer  agents. 
Therefore,  bank  transfer  agents  would 
not  be  required  to  submit  the  initial 
report  or  the  follow-up  reports.  These 
reports  are  necessary  for  the 
Commission  to  monitor  the  steps 
transfer  agents  are  taking  to  manage  and 
avoid  Year  2000  Problems.  While  the 
amount  of  time  needed  to  comply  with 
the  temporary  rule  will  vary  from  a 
minimum  of  8  hours  to  a  maximum  of 
150  hours,  the  Commission  estimates 
that,  on  average,  each  respondent  will 
devote  approximately  50  employee 
hours  of  preparation  time  to  each  report 
and  30  employees  hours  of  discussion 
time  with  the  Independent  Public 
Accountant  who  prepares  the 
Attestation.  Additionally,  a  transfer 
agent  would  have  to  pay  additional  fees 
for  preparation  of  the  Attestation.  While 
the  Commission  estimates  that  the 
amount  of  additional  accounting  fees  to 
comply  with  the  rule  amendment  would 
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vary  from  a  minimum  of  $5,000  to  a 
maximimi  of  $200,000,  the  Commission 
estimates  that,  on  average,  a  respondent 
would  spend  approximately  $25,000  for 
the  preparation  of  each  Attestation. 
Although,  there  are  approximately  1,360 
transfer  agents  registered  with  the 
Commission,  the  Commission  is  the 
ARA  for  approximately  740  of  them.  All 
of  these  non-bank  transfer  agents  would 
be  required  to  file  the  initial  report 
described  in  the  proposed  temporary 
rule.  However,  only  non-bank  transfer 
agents  that  are  not  (1)  Small  transfer 
agents  or  (2)  issuer  transfer  agents 
would  be  required  to  file  the  follow-up 
reports.  Therefore,  the  Commission 
estimates  that  approximately  330 
transfer  agents  would  be  required  to 
submit  the  follow-up  reports. 

As  proposed,  all  reports  filed  under 
the  temporary  rule  would  not  be  kept 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number. 

Pursuant  to  44  U.S.C.  §  3506(c)(2)(B), 
the  Commission  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty; 

(ii)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 

(iii)  Enhance  the  quaHty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  for  information  technology. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  diem  to  the 
following  persons:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503;  and  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549,  and  refer  to  File  No.  S7-8-98. 
0MB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  release  in  the  Federal 
Register,  so  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of  this 
publication. 


VIII.  Statutory  Basis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  Sections 
17(a),  17A(d),  and  23(a)  thereof,  15 
U.S.C.  78q(a),  78q-l(d)  and  78w(a),  the 
Commission  proposes  to  adopt 
§  240.17Ad-18  of  Title  17  of  the  Code  of 
Federal  Regulation  in  the  manner  set 
forth  below. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements;  Securities. 

Text  of  Proposed  Amendment 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  general  authority  citation  for 
Part  240  is  revised  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77eee,  77ggg,  77nnn,  77sss,  77ttt,  78c, 
78d.  78f.  78i.  78j.  78J-1,  78k.  78k-l,  78/. 
78m.  78n.  78o,  78p,  78q,  78s,  78w,  78x, 
78ll[d),  78mm,  79q,  79t,  80a-20.  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4,  and  80b-ll, 
unless  otherwise  noted. 
*         •         *         «         ♦ 

2.  By  adding  §240.1 7Ad-18  to  read  as 
follows: 

§240.17Ad-18    Year  2000  Reports  to  be 
made  by  certain  transfer  agents. 

(a)  Each  registered  transfer  agent, 
except  for  those  transfer  agents  whose 
appropriate  regulatory  agency  is  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  or  the  Federal  Deposit 
Insurance  Corporation,  must  file  a 
report  with  the  Commission  describing 
the  transfer  agent's  preparation  for  Year 
2000  Problems.  The  report  shall  address 
each  topic  in  paragraph  (c)  of  this 
section.  The  report  shall  be  filed  no  later 
than  45  days  after  the  Commission 
adopts  this  section. 

(b)  Each  registered  transfer  agent, 
except  for  those  transfer  agents  exempt 
under  paragraph  (d)  of  §  240.17Ad-13, 
must  file  with  the  Commission  follow- 
up  reports  on  the  transfer  agent's 
preparations  for  Year  2000.  The  reports 
must  be  filed  on  or  before  August  31, 
1998,  and  August  31, 1999,  as  of  June 
30,  1998,  and  June  30, 1999, 
respectively. 

(c)  The  reports  prepared  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
shall  include  a  discussion  of  the 
following:  A  transfer  agent  should 
include  any  additional  material 


information  in  both  reports  concerning 
its  management  of  Year  2000  Problems 
that  will  help  the  Commission  assess 
the  transfer  agent's  readiness  for  the 
Year  2000. 

(1)  Whether  the  board  of  directors  (or 
similar  body)  of  the  transfer  agent  has 
approved  and  funded  plans  for 
preparing  and  testing  the  transfer 
agent's  computer  systems  for  potential 
computer  problems  caused  by  Year  2000 
Problems; 

(2)  Whether  the  transfer  agent's  plans 
exist  in  writing  and  address  all  of  the 
transfer  agent's  major  computer  systems 
wherever  located  throughout  the  world; 

(3)  Whether  the  transfer  agent  has 
assigned  existing  employees,  hired  new 
employees,  or  engaged  third  parties  to 
provide  assistance  in  avoiding  Year 
2000  Problems;  and  if  so,  the  work  that 
these  individuals  have  performed  as  of 
the  date  of  each  report; 

(4)  What  is  the  transfer  agent's  current 
progress  on  each  stage  of  preparation  for 
potential  computer  problems  caused  by 
Year  2000  Problems.  These  stages  are: 

(i)  Awareness  of  potential  Year  2000 
Problems; 

(ii)  Assessment  of  what  steps  the 
transfer  agent  must  take  to  avoid  Year 
2000  Problems: 

(iii)  Implementation  of  the  steps 
needed  to  avoid  Year  2000  Problems; 

(iv)  Internal  testing  of  software 
designed  to  avoid  Year  2000  Problems, 
including  the  number  and  the  nature  of 
the  exceptions  resulting  from  such 
testing; 

(v)  hitegrated  or  industry-wide  testing 
of  software  designed  to  avoid  Year  2000 
Problems  (including  testing  with  other 
transfer  agents,  other  financial 
institutions,  and  customers),  including 
the  number  and  the  nature  of  the 
exceptions  resulting  from  such  testing; 
and 

(vi)  Implementation  of  tested  software 
that  will  avoid  Year  2000  Problems; 

(5)  Whether  the  transfer  agent  has 
written  contingency  plans  in  the  event 
that,  after  December  31, 1999,  it  has 
computer  problems  caused  by  Year  2000 
Problems;  and 

(6)  Identify  what  levels  of  the  transfer 
agent's  management  are  responsible  for 
addressing  potential  computer  problems 
caused  by  Year  2000  Problems, 
including  a  description  of  these 
individual's  responsibilities  regarding 
the  Year  2000  and  an  estimate  of  the 
percentage  of  time  that  each  individual 
has  spent  on  Year  2000  issues  during 
the  preceding  twelve  month  period;  in 
each  report,  the  transfer  agent  shall 
identify  a  contact  person  regarding  Year 
2000  matters. 

(d)  Each  report  prepared  pursuant  to 
paragraph  (b)  of  this  section  shall  also 
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include  assertions  in  response  to  the 
following  and  an  opinion  by  an 
independent  public  accountant  attesting 
to  whether  there  is  a  reasonable  basis  for 
the  transfer  agent's  assertions  in 
response  to  the  following: 

(1)  Whether  the  transfer  agent  has 
developed  written  plans  for  preparing 
and  testing  the  transfer  agent  computer 
systems  for  potential  Year  2000 
Problems; 

(2)  Whether  the  board  of  directors  (or 
similar  body)  of  the  transfer  agent  has 
approved  the  plans  described  in 
paragraph  (d](l]  of  this  section: 

(3)  Whether  a  member  of  the  transfer 
agent's  board  of  directors  (or  similar 
body)  is  responsible  for  the  execution  of 
the  plans  described  in  paragraph  (d)(1) 
of  this  section; 

(4)  Whether  the  transfer  agent's  plans 
described  in  paragraph  (d)(1)  of  this 
section  address  the  transfer  agent's 
domestic  and  international  operations, 
including  the  activities  of  each  of  the 
Hrm's  subsidiaries,  affiliates,  and 
divisions;  (Subsidiaries,  afHliates,  and 
divisions  that  are  regulated  by  U.S.  or 
foreign  regulators  other  than  the 
Commission  are  exempted  from  these 
provisions.) 

(5)  Whether  the  transfer  agent  has 
assigned  existing  employees,  hired  new 
employees,  or  engaged  third  parties  to 
implement  the  transfer  agent's  plans 
described  in  paragraph  (d)(1)  of  this 
section; 

(6)  Whether  the  transfer  agent  or  third 
party  has  conducted  internal  testing, 
whether  such  testing  is  on  schedule  in 
accordance  with  the  plan  described  in 
paragraph  (d)(1)  of  this  section,  and 
whether  the  transfer  agent  has 
determined  as  a  result  of  the  internal 
testing  that  the  transfer  agent  has 
modihed  its  software  to  correct  Year 
2000  Problems;  and 

(7)  Whether  the  transfer  agent  has 
conducted  external  or  industry-wide 
testing,  whether  such  testing  is  on 
schedule  in  accordance  with  the  plan 
described  in  paragraph  (d)(1)  of  this 
section,  and  whether  the  transfer  agent 
has  determined  as  a  result  of  the 
external  or  industry-wide  testing  that 
the  transfer  agent  has  modified  its 
software  to  correct  Year  2000  Problems. 

(e)  The  transfer  agent  shall  file  two 
copies  of  each  report  prepared  pursuant 
to  paragraphs  (a)  and  (b)  of  this  section 
with  the  Commission's  principal  office 
in  Washington,  D.C.  The  reports 
required  by  paragraphs  (a)  and  (b)  will 
be  publicly  available. 

(f)  For  purposes  of  this  section,  the 
term  Year  2000  Problem  shall  include 
any  erroneous  result  caused  by: 


(1)  Computer  software  incorrectly 
reading  the  date  "01/01/00"  as  being  the 
year  1900  or  another  incorrect  year; 

(2)  Computer  software  incorrectly 
identifying  a  date  in  the  Year  1999  or 
any  year  thereafter; 

(3)  Computer  software  failing  to  detect 
that  the  Year  2000  is  a  leap  year;  or 

(4)  Any  other  computer  software  error 
that  is  directly  or  indirectly  caused  by 
paragraph  (f)(1),  (2),  or  (3)  of  this 
section. 

Dated:  March  5. 1998. 
By  the  Commission. 
Jonathan  G.  Katz,  ^ 

Secretary. 

[FR  Doc.  98-6341  Filed  3-11-98;  8:45  am) 

BILUNQ  CODE  lOIO-OI-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

43  CFR  Part  414 
RIN  1006-AA40 

Public  Meeting  on  Proposed  Rule  and 
Draft  Programmatic  Environmental 
Assessment  for  Offstream  Storage  of 
Colorado  River  Water  and  Irrterstate 
Redemption  of  Storage  Credits  in  the 
Lower  Division  States 

agency:  Bureau  of  Reclamation, 

Interior. 

action:  Proposed  rule;  public  meeting. 

summary:  The  Bureau  of  Reclamation 
(Reclamation)  published  a  notice  of 
proposed  rulemaking  on  December  31, 
1997  (62  FR  68491),  which  included  the 
text  of  a  proposed  rule  titled,  "Offstream 
Storage  of  Colorado  River  Water  and 
Interstate  Redemption  of  Storage  Credits 
in  the  Lower  Division  States." 
Reclamation  also  published  a  notice  of 
availability  of  a  draft  programmatic 
environmental  assessment  on  December 
31,  1997  (62  FR  68465). 

DATES:  The  public  meeting  will  be  held 
on  March  27,  1998.  at  2  p.m.,  Ontario, 
CaUfomia. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Marriott  Hotel  Airport,  2200 
East  Holt  Boulevard,  Ontario,  California. 

FOR  FURTHER  INFORMATION  COKTACT:  Any 

person  with  questions  concerning  the 
public  meeting  can  contact  Mr.  Dale 
Ensminger  at  telephone  (702)  293-8659 
or  fax  (702)  293-8402. 
SUPPLEMEMfARY  INFORMATION:  This 

public  meeting  will  be  conducted  as  an 
open  house  where  Reclamation  will 
discuss  and  answer  questions  from  the 
public  on  various  aspects  of  its 
proposed  rule  and  draft  programmatic 


environmental  assessment.  The  meeting 
will  commence  at  2  p.m.  and  will 
conclude  when  all  persons  wishing  to 
speak  have  had  an  opportunity  to  do  so 
or  6  p.m.,  whichever  is  earlier.  Each 
individual  who  wishes  to  participate 
will  be  initially  allotted  20  minutes  in 
which  to  make  a  statement  or  ask 
questions.  After  all  persons  wishing  to 
speak  have  had  a  chance  to  be  heard,  if 
requested,  Reclamation  will  consider 
allowing  additional  time. 

Any  person,  whether  or  not  that 
individual  attends  the  pubHc  meeting  or 
submits  oral  testimony  at  the  meeting, 
may  submit  written  comments  on  the 
proposed  rule  and  the  draft 
programmatic  environmental 
assessment.  There  is  no  limit  to  the 
length  of  written  comments.  However, 
written  comments  should  be  speciHc, 
conftned  to  the  issues  pertinent  to  the 
proposed  rule  or  the  draft  programmatic 
environmental  assessment,  and  should 
explain  the  reason  for  any 
recommended  change.  Reclamation  will 
accept  written  comments  through  April 
3,  1998  (63  FR9992,  February  27, 1998 
and  63  FR  10039,  February  27, 1998),  in 
accordance  with  the  criteria  set  forth  in 
the  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
December  31. 1997  (62  FR  68491). 

Dated:  March  6, 1998. 

Steven  C.  Hvinden, 

Water  Administration  Manager,  Boulder 
Canyon  Operations  Office. 

IFR  Doc.  98-6364  Filed  3-11-98;  8:45  am] 

BILUNQ  CODE  43ia.««-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  1215  and  2507 
RIN  3045-nAA16 

Freedom  of  Information  Act  Regulation 
and  Implementation  of  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  revises  its  regulations 
under  the  Freedom  of  Information  Act 
(FOIA).  The  Corporation  seeks  to 
redesignate  the  existing  regulations 
under  former  ACTION'S  CFR  chapter  as 
updated  regulations  under  the 
Corporation's  CFR  chapter.  The 
Corporation  expects  this  proposed  rule 
will  promote  consistency  in  its 
processing  of  FOIA  requests.  These 
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procedures  are  also  intended  to 
facilitate  the  public's  access  to 
Corporation  records,  and  also  contain 
new  provisions  implementing  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996. 
DATES:  Comments  must  be  received  by 
the  Corporation  no  later  than  April  13, 
1998. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Corporation  for  National  and 
Community  Service,  Office  of  General 
Coimsel,  Attn:  Bill  Hudson,  Corporation 
FOIA/Privacy  Act  Officer,  Room  8200, 
1201  New  York  Avenue.  NW., 
Washington  D.C.,  20525. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Hudson,  Corporation  FOIA/Privacy  Act 
Officer,  at  (202)  60&-5000,  ext.  265. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  a  wholly-owned 
government  corporation  created  by 
Congress  to  administer  programs 
estabhshed  under  the  national  service 
laws.  The  Corporation  operates  under 
two  statutes,  the  National  and 
Community  Service  Trust  Act  of  1993, 
42  U.S.C.  12501  et  seq.,  and  the 
E)omestic  Volunteer  Service  Act  of  1993, 
as  amended,  42  U.S.C.  4950  et  seq. 

The  functions  of  the  ACTION  agency, 
including  the  VISTA  and  senior 
volunteer  programs,  were  transferred  to 
the  Corporation  on  April  4,  1994.  This 
proftosed  FOIA  rule  redesignates 
ACTION'S  policy  at  45  CFR  Chapter  XD, 
Part  1215,  to  be  revised  as  45  CFR 
Chapter  XXV,  Part  2507,  and  governs 
the  Corporation  as  a  whole. 

Regulatory  Flexibility  Act 

The  General  Counsel,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  606(b)),  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Under  the  Freedom  of  Information  Act, 
agencies  may  recover  only  the  direct 
costs  for  searching  for,  reviewing,  and 
duplicating  the  records  processed  for 
requesters.  Thus,  fees  accessed  by  the 
Corporation  are  nominal.  Further,  the 
"small  entities"  that  make  FOIA 
requests,  as  compared  with  individual 
requesters  and  other  requesters,  are 
relatively  few  in  number. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  The  Office  of  Management 
and  Budget  has  i^viewed  this  rule  and 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 


Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  imiquely  affect  small 
goverrunents.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
S100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Distribution  Table 


OW  45  CFR  Part  1215 

New  45  CFR 
Part  2507 

1215.1   

2507  1 

1215.2  

2507  2 

1215.3  

2507  3 

1214.4  

2507  4 

1215.5  

2507  5 

1215.6  

2507  6 

1215.7  

2507.7 

1215.8  

2507  8 

1215.9  

2507  9 

1215.10  

2507  10 

Appendix  1(A)  

Appendix  1(B)  

Appendix  A 
Apjsendix  B 

List  of  Subjects  in  45  CFR  Parts  1215 
and  2507 

Confidential  business  information,  . 
Freedom  of  information. 

Accordingly,  and  under  the  authority 
of  42  U.S.C.  12501  et  seq.,  the 
Corporation  proposes  to  amend  45  CFR 
chapters  XII  and  XXV  as  follows: 

PART  1215— [REDESIGNATED  AS 
PART  2507] 

1.  Part  1215  in  45  CFR  chapter  XII  is 
redesignated  as  part  2507  in  45  CFR 
chapter  XXV  and  revised  to  read  as 
follows; 

PART  2507— PROCEDURES  FOR 
DISCLOSURE  OF  RECORDS  UNDER 
THE  FREEDOM  OF  INFORMATION  ACT 

Sec. 

2507.1  Definitions 

2507.2  What  is  the  purpose  of  this  part? 


2507.3  What  types  of  records  are  available 
for  disclosure  to  the  public? 

2507.4  How  are  requests  for  records  made? 

2507.5  How  does  the  Corporation  process 
requests  for  records? 

2507.6  Under  what  circumstances  may  the 
Corporation  extend  the  time  limits  for  an 
initial  response? 

2507.7  How  does  a  one  appeal  the 
Corporation's  denial  of  access  to  records? 

2507.8  How  are  fees  determined? 

2507.9  What  records  will  be  denied 
disclosure  under  this  part? 

2507.10  What  records  are  specifically 
exempt  from  disclosure? 

2507. 1 1  What  are  the  procedures  for  the 
release  of  commercial  business 
information? 

2507.12  Authority. 

Appendix  A  to  Part  2507 — Freedom  of 

Information  Act  Request  Letter  (Sample) 

Appendix  B  to  Part  2507— Freedom  of 
Information  Act  Appeal  for  Release  of 
Information  (Sample) 

Authority:  42  U.S.C.  12501  et  seq. 

f2S07.1    Definitions 

As  used  in  this  part,  the  following 
definitions  shall  apply: 

(a)  Act  means  section  552  of  Title  5, 
United  States  Code,  sometimes  refiarrBd 
to  as  the  "Freedom  of  Information  Act", 
and  Pub.L.  104-231, 110  Stat.  3048, 
sometimes  referred  to  as  the  "Electronic 
Freedom  of  Information  Act 
Amendments  of  1996." 

(b)  Agency  means  any  executive 
department,  military  department, 
government  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Federal  Government,  or  any 
independent  regulatory  agency.  Thus, 
the  Corporation  is  a  Federal  agency. 

(c)  Commercial  use  request  means  a 
request  from,  or  on  behalf  of,  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  The  use  to  which  the 
requester  will  put  the  records  sought 
will  be  considered  in  determining 
whether  the  request  is  a  commercial  use 
request. 

(d)  Corporation  means  the 
Corporation  for  National  and 
Community  Service. 

(e)  Educational  institution  means  a 
pre-school,  elementary  or  secondary 
school,  institution  of  undergraduate  or 
graduate  higher  education,  or  institution 
of  professional  or  vocational  education, 
which  operates  a  program  of  scholarly 
research. 

(f)  Electronic  data  means  records  and 
information  (including  e-mail]  which 
are  created,  stored,  and  retrievable  by 
electronic  means. 

(g)  Freedom  of  Information  Act 
Officer  (FOIA  Officer)  means  the 
Corporation  official  who  has  been 
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delegated  the  authority  to  make  the 
initial  determination  on  whether  to 
release  or  withhold  records,  and  to 
assess,  waive,  or  reduce  fees  in  response 
to  FOIA  requests. 

(h)  Non-commercial  scientific 
institution  means  an  institution  that  is 
not  operated  substantially  for  purposes 
of  furthering  its  own  or  someone  else's 
business  trade,  or  profit  interests,  and 
that  is  operated  for  purposes  of 
conducting  scientihc  research  whose 
results  are  not  intended  to  promote  any 
particular  product  or  industry. 

(i)  Public  interest  means  the  interest 
in  obtaining  official  information  that 
sheds  hght  on  an  agency's  performance 
of  its  statutory  duties  because  the 
information  falls  within  the  statutory 
purpose  of  the  FOIA  to  inform  citizens 
about  what  their  government  is  doing, 
(j)  Record  includes  books,  brochures, 
electronic  mail  messages,  punch  cards, 
magnetic  tapes,  cards,  discs,  paper 
tapes,  audio  or  video  recordings,  maps, 
pamphlets,  photographs,  slides, 
microfilm,  and  motion  pictures,  or  other 
documentary  materials,  regardless  of 
physical  form  or  characteristics,  made 
or  received  by  the  Corporation  pursuant 
to  Federal  law  or  in  connection  with  the 
transaction  of  public  business  and 
preserved  by  the  Corporation  as 
evidence  of  the  organization,  functions, 
policies,  decisions,  procedures, 
operations,  programs,  or  other  activities. 
Record  does  not  include  objects  or 
articles  such  as  tangible  exhibits, 
models,  equipment,  or  processing 
materials;  or  formulas,  designs, 
drawings,  or  other  items  of  valuable 
property.  Record  does  not  include 
books,  magazines,  pamphlets  or  other 
materials  acquired  solely  for  reference 
purposes.  Record  does  not  include 
personal  records  of  an  individual  not 
subject  to  agency  creation  or  retention 
requirements,  created  and  maintained 
primarily  for  the  convenience  of  an 
agency  employee,  and  not  distributed  to 
other  agency  employees  for  their  official 
use.  Record  does  not  include 
information  stored  within  a  computer 
for  which  there  is  no  existing  computer 
program  for  retrieval  of  the  requested 
information.  A  record  must  exist  and  be 
in  the  possession  and  control  of  the 
Corporation  at  the  time  of  the  request  to 
be  considered  subject  to  this  part  and 
the  FOIA.  There  is  no  obligation  to 
create,  compile,  or  obtain  a  record  to 
satisfy  a  FOIA  request.  See  §  2507.5(d) 
with  respect  to  creating  a  record  in  the 
electronic  environment. 

(k)  Representative  of  the  news  media 
means  a  person  who  is  actively 
gathering  information  for  an  entity 
organized  to  publish,  broadcast  or 
otherwise  disseminate  news  to  the 


public.  News  media  entities  include 
television  and  radio  broadcasters, 
publishers  of  periodicals  who  distribute 
their  products  to  the  general  public  or 
who  make  their  products  available  for 
purchase  or  subscription  by  the  general 
public,  and  entities  that  may 
disseminate  news  through  other  media 
(e.g.,  electronic  dissemination  of  text). 
Freelance  journalists  will  be  treated  as 
representatives  of  a  new  media  entity  if 
they  can  show  a  likelihood  of 
publication  through  such  an  entity.  A 
publication  contract  would  be  the 
clearest  proof,  but  the  Corporation  may 
also  look  to  the  past  publication  record 
of  a  requester  in  making  this 
determination. 

(1)  FOIA  request  means  a  written 
request  for  Corporation  records,  made 
by  any  person,  including  a  member  of 
the  public  (U.S.  or  foreign  citizen),  an 
organization,  or  a  business,  but  not 
including  a  Federal  agency,  an  order 
from  a  court,  or  a  fugitive  from  the  law, 
that  either  axpUcitly  or  implicitly 
involves  the  FOIA,  or  this  part.  Written 
requests  may  be  received  by  postal 
service  or  by  facsimile. 

(m)  Review  means  the  process  of 
examining  records  located  in  response 
to  a  request  to  determine  whether  any 
record  or  portion  of  a  record  is 
permitted  to  be  withheld.  It  also 
includes  processing  records  for 
disclosure  (i.e.,  excising  portions  not 
subject  to  disclosure  under  the  Act  and 
otherwise  preparing  them  for  release). 
Review  does  not  include  time  spent 
resolving  legal  or  policy  issues 
regarding  the  application  of  exemptions 
under  the  Act. 

(n)  Search  means  looking  for  records 
or  portions  of  records  responsive  to  a 
request.  It  includes  reading  and 
interpreting  a  request,  and  also  page-by- 
page  and  lioe-by-line  examination  to 
identify  responsive  portions  of  a 
document.  However,  it  does  not  include 
line-by-line  examination  where  merely 
duplicating  the  entire  page  would  be  a 
less  expensive  and  quicker  way  to 
comply  with  the  request. 

§  2507.2    What  is  the  purpose  of  this  part? 

The  purpose  of  this  part  is  to 
prescribe  rules  for  the  inspection  and 
release  of  records  of  the  Corporation  for 
National  and  Community  Service 
pursuant  to  the  Freedom  of  Information 
Act  ("FOIA"),  5  U.S.C.  552,  as  amended. 
Information  customarily  furnished  to 
the  public  in  the  regular  course  of  the 
Corporation's  official  business,  whether 
hard  copy  or  electronic  records  which 
are  available  to  the  public  through  an 
established  distribution  system,  or 
through  the  Federal  Register,  the 
National  Technical  Information  Service, 


or  the  Internet,  may  continue  to  be 
furnished  without  processing  under  the 
provisions  of  the  FOIA  or  complying 
with  this  part. 

§  2507.3    Wtiat  types  of  records  are 
available  for  disolosure  to  the  public? 

(a)(1)  The  Corporation  will  make 
available  to  any  member  of  the  public 
who  requests  them,  the  following 
Corporation  records: 

(i)  All  publications  and  other 
documents  provided  by  the  Corporation 
to  the  public  in  the  normal  course  of 
agency  business  will  continue  to  be 
made  available  upon  request  to  the 
Corporation; 

(ii)  Final  opinions,  including 
concurring  and  dissenting  opinions,  as 
well  as  orders,  made  in  the  adjudication 
of  administrative  cases; 

(iii)  Statements  of  policy  and 
interpretation  adopted  by  the  agency 
and  not  published  in  the  Federal 
Register; 

(iv)  Administrative  staff  manuals  and 
instructions  to  the  staff  that  affect  a 
member  of  the  public;  and 

(v)  Copies  of  all  records,  regardless  of 
form  or  format,  which,  because  of  the 
nature  of  their  subject  matter,  the 
agency  determines  have  become  or  are 
likely  to  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records. 

(2)  Copies  of  a  current  index  of  the 
materials  in  paragraphs  (a)(l](i)  through 
(v)  of  this  section  that  are  maintained  by 
the  Corporation,  or  any  portion  thereof, 
will  be  furnished  or  made  available  for 
inspection  upon  request. 

(b)  To  the  extent  necessary  to  prevent 
a  clearly  unwarranted  invasion  of 
personal  privacy,  the  Corporation  may 
delete  identifying  details  from  materials 
furnished  under  this  part. 

(c)  Brochures,  leaflets,  and  other 
similar  published  materials  shall  be 
furnished  to  the  public  on  request  to  the 
extent  they  are  available.  Copies  of  any 
such  materials  which  are  out  of  print 
shall  be  furnished  to  the  public  at  the 
cost  of  duplication,  provided,  however, 
that,  in  the  event  no  copy  exists,  the 
Corporation  shall  not  be  responsible  for 
reprinting  the  document. 

(d)  All  records  of  the  Corporation 
which  are  requested  by  a  member  of  the 
public  in  accordance  with  the 
procedures  established  in  this  part  shall 
be  duplicated  for  the  requester,  except 
to  the  extent  that  the  Corporation 
determines  that  such  records  are  exempt 
from  disclosure  under  the  Act. 

(e)  The  Corporation  will  not  be 
required  to  create  new  records,  compile 
lists  of  selected  items  from  its  files,  or 
provide  a  requester  with  statistical  or 
other  data  (unless  such  data  has  been 
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compiled  previously  and  is  available  in 
the  form  of  a  record.) 

(f)  These  records  will  be  made 
available  for  public  inspection  and 
copying  in  the  Corporation's  reading 
room  located  at  the  Corporation  for 
National  and  Community  Service,  1201 
New  York  Avenue,  NW.,  Room  8200, 
Washington,  D.C..  20525.  during  the 
hours  of  9:30  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  except  on  official 
holidays. 

(g)  Corporation  records  will  be  made 
available  to  the  public  unless  it  is 
determined  that  such  records  should  be 
withheld  from  disclosure  under 
subsection  552(b)  of  the  Act  and  or  in 
accordance  with  this  part. 

§  2507.4    How  are  requests  for  records 
made? 

(a)  How  made  and  addressed.  (1) 
Requests  for  Corporation  records  imder 
the  Act  must  be  made  in  writing,  and 
can  be  mailed,  hand-delivered,  or 
received  by  facsimile,  to  the  FOIA 
Officer,  Corporation  for  National  and 
Community  Service,  Office  of  the 
General  Counsel,  1201  New  York 
Avenue,  N.W.,  Room  8200,  Washington, 
D.C.  20525.  (See  Appendix  A  for  an 
example  of  a  FOIA  request.)  All  such 
requests,  and  the  envelopes  in  which 
they  are  sent,  must  be  plainly  marked 
"FOIA  Request".  Hand-delivered 
requests  wall  be  received  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  on  official  holidays.  Although 
the  Corporation  maintains  offices 
throughout  the  continental  United 
States,  all  FOIA  requests  must  be 
submitted  to  the  Corporation's 
Headquarters  office  in  Washington,  DC. 

(2)  Many  of  the  Corporation's  records 
available  in  the  Corporation's  reading 
room  will  also  be  made  available  for 
public  access  through  the  Corporation's 
"electronic  reading  room"  internet  site 
under  "Service  Resources".  The 
following  address  is  the  Corporation's 
Internet  Web  site:  http:// 
wrww.nationalservice.org. 

(b)  Request  must  adequately  describe 
the  records  sought.  A  request  must 
describe  the  records  sought  in  sufficient 
detail  to  enable  Corporation  personnel 
to  locate  the  records  with  reasonable 
effort,  and  without  unreasonable  burden 
to  or  disruption  of  Corporation 
operations.  Among  the  kinds  of 
identifying  information  which  a 
requester  may  provide  are  the  following: 

fl)  The  name  of  the  specific  program 
within  the  Corporation  which  may  have 
produced  or  may  have  custody  of  the 
record  (e.g.,  AmeriCorps*State/National 
Direct.  AmeriCorps*NCCC  (National 
Civilian  Community  Corps), 
AmeriCorps*VISTA  (Volunteers  hi 


Service  To  America),  Learn  and  Serve 
America,  National  Senior  Service  Corps 
(NSSC).  Retired  and  Senior  Volunteer 
Program  (RSVP),  Foster  Grandparent 
Program  (FGP),  Senior  Companion 
Program  (SCP).  and  HUD  Hope  VI); 

(2)  The  specific  event  or  action,  if  any, 
to  which  the  record  pertains; 

(3)  The  date  of  the  record,  or  an 
approximate  time  period  to  which  it 
refers  or  relates; 

(4)  The  type  of  record  (e.g.  contract, 
grant  or  report); 

(5)  The  name(s)  of  Corporation 
personnel  who  may  have  prepared  or 
been  referenced  in  the  record;  and 

(6)  Citation  to  newspapers  or  other 
publications  which  refer  to  the  record. 

(c)  Agreement  to  pay  fees.  The  filing 
of  a  request  under  this  section  shall  be 
deemed  to  constitute  an  agreement  by 
the  requester  to  pay  all  applicable  fees, 
up  to  $25.00,  unless  a  waiver  of  fees  is 
sought  in  the  request  letter.  When  filing 
a  request,  a  requester  may  agree  to  pay 
a  greater  amount,  if  applicable.  (See 
§  2507.8  for  further  information  on  fees.) 

§2507.5    How  does  ttte  Corporation 
process  requests  for  records? 

(a)  Initial  processing.  Upon  receipt  of 
a  request  for  agency  records,  the  FOIA 
Officer  will  make  an  initial 
determination  as  to  whether  the 
requester  has  reasonably  described  the 
records  being  sought  with  sufficient 
specificity  to  determine  which 
Corporation  office  may  have  possession 
of  the  requested  records.  The  office  head 
or  his  or  her  designees  shall  determine 
whether  the  description  of  the  record(s) 
requested  is  sufficient  to  permit  a 
determination  as  to  existence, 
identification,  and  location.  It  is  the 
resfKJnsibility  of  the  FOIA  Officer  to 
provide  guidance  and  assistance  to  the 
Corporation  staff  regarding  all  FOIA 
policies  and  procedures.  All  requests  for 
records  under  the  control  and 
jurisdiction  of  the  Office  of  the 
Inspector  General  will  be  forwarded  to 
the  Inspector  General,  through  the  FOIA 
Officer,  for  the  Corporation's  initial 
determination  and  reply  to  the 
reauester. 

(b)  Insufficiently  identified  records. 
On  making  a  determination  that  the 
description  contained  in  the  request 
does  not  reasonably  describe  the  records 
being  sought,  the  FOIA  Officer  shall 
promptly  advise  the  requester  in  writing 
or  by  telephone  if  possible.  The  FOLA 
Officer  shall  provide  the  requester  with 
appropriate  assistance  to  help  the 
requester  provide  any  additional  ~ 
information  which  would  better  identify 
the  record.  The  requester  may  submit  an 
amended  request  providing  the 
necessary  additional  identifying 


information.  Receipt  of  an  amended 
request  shall  start  a  new  20  day  period 
in  which  the  Corporation  will  respond 
to  the  request. 

(c)  Furnishing  records.  The 
Corporation  is  required  to  furnish  only 
copies  of  what  it  has  or  can  retrieve.  It 
is  not  compelled  to  create  new  records 
or  do  statistical  computations.  For 
example,  the  Corporation  is  not  required 
to  write  a  new  program  so  that  a 
computer  will  print  information  in  a 
special  format.  However,  if  the 
requested  information  is  maintained  in 
computerized  form,  and  it  is  possible, 
without  inconvenience  or  unreasonable 
burden,  to  produce  the  information  on 
paper,  the  Corporation  will  do  this  if 
this  is  the  only  feasible  way  to  respond 
to  a  request.  The  Corporation  is  not 
required  to  perform  any  research  for  the 
requester.  The  Corporation  reserves  the 
right  to  make  a  decision  to  conserve 
government  resources  and  at  the  same 
time  supply  the  records  requested  by 
consolidating  information  from  various 
records  rather  than  duplicating  all  of 
them.  For  example,  if  it  requires  less 
time  and  expense  to  provide  a  computer 
record  as  a  paper  printout  rather  than  in 
an  electronic  medium,  the  Corporation 
will  provide  the  printout.  The 
Corporation  is  only  required  to  furnish 
one  copy  of  a  record. 

(d)  Format  of  the  disclosure  of  a 
record.  The  requester,  not  the 
Corporation,  will  be  entitled  to  choose 
the  form  of  disclosure  when  multiple 
forms  of  a  record  already  exist.  Any 
further  request  for  a  record  to  be 
disclosed  in  a  new  form  or  format  will 
have  to  be  considered  by  the 
Corporation,  on  a  case-by-case  basis,  to 
determine  whether  the  records  are 
"readily  reproducible"  in  that  form  or 
format  with  "reasonable  efforts"  on  the 
part  of  the  Corporation.  The  Corporation 
shall  make  reasonable  efforts  to 
maintain  its  records  in  forms  or  formats 
that  are  reproducible  for  purposes  of 
replying  to  a  FOIA  reouest. 

(e)  Release  of  record.  Upon  receipt  of 
a  request  specifically  identifying 
existing  Corporation  records,  the 
Corporation  shall,  within  20  days 
(excepting  Saturdays,  Sundays,  and 
legal  public  holidays),  either  grant  or 
deny  the  request  in  whole  or  in  part,  as 
provided  in  this  section.  Any  notice  of 
denial  in  whole  or  in  part  shall  require 
the  FOLA  Officer  to  inform  the  requester 
of  his/her  right  to  appeal  the  denial,  in 
accordance  with  the  procedures  set 
forth  in  §  2507.7.  If  the  FOIA  Officer 
determines  that  a  request  describes  a 
requested  record  sufficiently  to  permit 
its  identification,  he/she  shall  make  it 
available  unless  he/she  determines,  as 
appropriate,  to  withhold  the  record  as 
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being  exempt  from  mandatory 
disclosure  under  the  Act. 

(f)  Form  and  content  of  notice 
granting  a  request.  The  Corporation 
shall  provide  written  notice  of  a 
determination  to  grant  access  within  20 
days  (excepting  Saturdays,  Sundays, 
and  legal  public  holidays)  of  receipt  of 
the  request.  This  will  be  done  either  by 
providing  a  copy  of  the  record  to  the 
requester  or  by  making  the  record 
available  for  inspection  at  a  reasonable 
time  and  place.  If  the  record  cannot  be 
provided  at  the  time  of  the  initial 
response,  the  Corporation  shall  make 
such  records  available  promptly. 
Records  disclosed  in  part  shall  be 
marked  or  annotated  to  show  both  the 
amount  and  the  location  of  the 
information  deleted  wherever 
practicable. 

Ig)  Form  and  content  of  notice 
denying  request.  The  Corporation  shall 
noUfy  the  requester  in  writing  of  the 
denial  of  access  within  20  days 
(excepting  Saturdays,  Sundays,  and 
legal  public  holidays),  of  receipt  of  the 
request.  Such  notice  shall  include: 

(1)  The  name  and  title  or  position  of 
the  person  responsible  for  the  denial; 

(2)  A  brief  statement  of  the  reason(s) 
for  denial,  including  the  specific 
exemption(s)  under  the  Act  on  which 
the  Corporation  has  relied  in  denying 
each  document  that  was  requested; 

(3)  A  statement  that  the  denial  may  be 
appealed  under  §  2507.7,  and  a 
description  of  the  requirements  of  that 
§2507.7; 

(4)  An  estimate  of  the  volume  of 
records  or  information  withheld,  in 
number  of  pages  or  in  some  other 
reasonable  form  of  estimation.  This 
estimate  does  not  need  to  be  provided 
if  the  volume  is  otherwise  indicated 
through  deletions  on  records  disclosed 
in  part,  or  if  providing  an  estimate 
would  harm  an  interest  protected  by  an 
applicable  exemption. 

§2507.6  Under  wtwt  circumstanc**  may 
tha  Corporation  extend  tha  time  limita  for 
an  InitM  raaponaa? 

The  time  Umits  specified  for  the 
Corporation's  initial  response  in 
§  2507.5,  and  for  its  determination  on  an 
appeal  in  §  2507.7.  may  be  extended  by 
the  Corporation  upon  written  notice  to 
the  requester  which  sets  forth  the 
reasons  for  such  extension  and  the  date 
upon  which  the  Corporation  will 
respond  to  the  request.  Such  extension 
may  be  applied  at  either  the  initial 
response  stage  or  the  appeal  stage,  or 
both,  provided  the  aggregate  of  such 
extensions  shall  not  exceed  ten  working 
days.  Circumstances  justifying  an 
extension  under  this  section  may 
include  the  following: 


(a)  Time  necessary  to  search  for  and 
collect  requested  records  from  field 
offices  of  the  Corporation; 

(b)  Time  necessary  to  locate,  collect 
and  review  voluminous  records;  or 

(c)  Time  necessary  for  consultation 
with  another  agency  having  an  interest 
in  the  request;  or  among  two  or  more 
offices  of  the  Corporation  which  have  an 
interest  in  the  request;  or  with  a 
submitter  of  business  information 
having  an  interest  in  the  request. 

§2507.7    How doaa ona appaal the 
Corporation's  danial  of  acoaaa  to  racorda? 

(a)  Right  ofxippeal.  A  requester  has 
the  right  to  appeal  a  partial  or  full 
denial  of  a  FOIA  request.  The  appeal 
must  be  put  in  writing  and  sent  to  the 
reviewing  official  identified  in  the 
denial  letter.  The  requester  must  send 
the  ap[}eal  within  60  days  of  the  letter 
denying  the  appeal. 

(b)  Contents  of  appeal.  The  written 
appeal  may  include  as  much  or  as  little 
information  as  the  requester  wishes  for 
the  basis  of  the  appeal. 

(c)  Review  process.  The  Chief 
Operating  Officer  (COO)  is  the 
designated  official  to  act  on  all  FOIA 
appeals.  The  COO's  determination  of  an 
appeal  constitutes  the  Corporation's 
final  action.  If  (he  appeal  is  granted,  in 
whole  or  in  part,  the  records  will  be 
made  available  for  inspection  or  sent  to 
the  requester,  promptly,  unless  a 
reasonable  delay  is  justified.  If  the 
appeal  is  denied,  in  whole  or  in  part, 
the  COO  will  state  the  reasons  for  the 
decision  in  writing,  providing  notice  of 
the  right  to  judicial  review.  A  decision 
will  be  made  on  the  appeal  within  20 
days  (excepting  Saturdays,  Sundays, 
and  legal  public  holidays),  from  the  date 
the  appeal  was  received  by  the  COO. 

(d)  When  appeal  is  required.  If  a 
requester  wishes  to  seek  review  by  a 
court  of  an  unfavorable  determination, 
an  appeal  must  first  be  submitted  imder 
this  section. 

§2507.8    How  are  faoa  determined? 

(a)  Policy.  It  is  the  policy  of  the 
Corporation  to  provide  the  widest 
possible  access  to  releasable 
Corporation  records  at  the  least  possible 
cost.  The  purpose  of  the  request  is 
relevant  to  the  fees  charged. 

(b)  Types  of  Request.  Fees  will  be 
determined  by  category  of  requests  as 
follows: 

(1)  Commercial  use  requests.  When  a 
request  for  records  is  made  for 
commercial  use,  charges  will  be 
assessed  to  cover  the  costs  of  searching 
for,  reviewing  for  release,  and 
reproducing  the  records  sought. 

(2)  Requests  for  educational  and  non- 
commercial scientific  institutions.  When 


a  request  for  racords  is  made  by  an 
educational  or  non-commercial  ■ 
scientific  institution  in  furtherance  of 
scholarly  or  scientific  research, 
respectively,  charges  may  be  assessed  to 
cover  the  cost  of  reproduction  alone, 
excluding  charges  for  reproduction  of 
the  first  100  pages.  Whenever  the  total 
fee  calculated  is  $18.00  or  less,  no  fee 
shall  be  charged. 

(3)  Requests  from  representatives  of 
the  news  media.  When  a  request  for 
records  is  made  by  a  representative  of 
the  news  media  for  the  purpose  of  news 
dissemination,  charges  may  be  assessed 
to  cover  the  cost  of  reproduction  alone, 
excluding  the  charges  for  reproduction 
of  the  first  100  pages.  Whenever  the 

*total  fee  calciilated  is  $18.00  or  less,  no 
fee  shall  be  charged. 

(4)  Other  requests.  When  other 
requests  for  records  are  made  which  do 
not  fit  the  three  preceding  categories, 
charges  will  be  assessed  to  cover  the 
costs  of  searching  for  and  reproducing 
the  records  sought,  excluding  charges 
for  the  first  two  hours  of  search  time 
and  for  reproducticHi  of  the  first  100 
pages.  (However,  requests  from 
individuals  for  records  about 
themselves  contained  in  the  Agency's 
systems  of  records  will  be  treated  under 
the  fee  provisions  of  the  Privacy  Act  of 
1974  (5  U.S.C  552a)  which  permit  the 
assessment  of  fees  for  reproductirai 
costs  only,  regardless  of  the  requester's 
characterization  of  the  request). 
Whenever  the  total  fee  calculated  is 
$18.00  or  less,  no  fee  shall  be  charged 
to  the  requester. 

(c)  Direct  costs.  Fees  assessed  shall 
provide  only  for  recovery  of  the 
Corporation's  direct  costs  of  search, 
review,  and  raproduction.  Review  costs 
shall  include  only  the  direct  costs 
inoirred  during  the  initial  examination 
of  a  record  for  the  pmposes  of 
determining  whether  a  record  must  be 
disclosed  under  this  part  and  whether 
any  portion  of  a  record  is  exempt  irom 
disclosure  under  this  part.  Review  costs 
shall  not  include  any  costs  incurred  in 
resolving  legal  or  policy  issues  raised  in 
the  course  of  processing  a  request  or  an 
appeal  under  this  part. 

(d)  Chargii^  of  fees.  The  following 
charges  may  be  assessed  for  copies  of 
records  provided  to  a  requester: 

(1)  Copies  made  by  photostat  shall  be 
charged  at  the  rate  of  $0.10  per  page. 

(2)  Searches  for  requested  records 
performed  by  clerical/administrative 
personnel  shall  be  charged  at  the  rate  of 
$4.00  per  quarter  hour. 

(3)  Where  a  search  for  requested 
records  cannot  be  performed  by  clerical 
administrative  {>ersonnel  (for  example, 
where  the  tasks  of  identifying  cind 
compiling  records  responsive  to  a 
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request  must  be  performed  by  a  skilled 
technician  or  professional),  such  search 
shall  be  charged  at  the  rate  of  $7.00  per 
quarter  hour. 

(4)  Where  the  time  of  managerial 
personnel  is  required,  the  fee  shall  be 
$10.25  for  each  quarter  hour  of  time 
spent  by  such  managerial  personnel. 

(5)  Computer  searches  for  requested 
records  shall  be  charged  at  a  rate 
commensurate  with  the  combined  cost 
of  computer  operation  and  operator's 
salary  attributable  to  the  search. 

(6)  Charges  for  non-release.  Charges 
may  be  assessed  for  search  and  review 
time,  even  if  the  Corporation  fails  to 
locate  records  responsive  to  a  request  or 
if  records  located  are  determined  to  be 
exempt  from  disclosure. 

(e)  Consent  to  pay  fees.  In  the  event 
that  a  request  for  records  does  not  state 
that  the  requester  will  pay  all  reasonable 
costs,  or  costs  up  to  a  specified  dollar 
amount,  and  the  FOIA  Officer 
determines  that  the  anticipated 
assessable  costs  for  search,  review  and 
reproduction  of  requested  records  will 
exceed  $25.00,  or  will  exceed  the  Umit 
specified  in  the  request,  the  requester 
shall  be  promptly  notified  in  writing. 
Such  notification  shall  state  the 
anticipated  assessable  costs  of  search, 
review  and  reproduction  of  records 
requested.  The  requester  shall  be 
afforded  an  opportunity  to  amend  the 
request  to  narrow  the  scope  of  the 
request,  or,  alternatively,  may  agree  to 
be  responsible  for  paying  the 
anticipated  costs.  Such  a  request  shall 
be  deemed  to  have  been  received  by  the 
Corporation  upon  the  date  of  receipt  of 
the  amended  request. 

(f)  Advance  payment.  (1)  Advance 
payment  of  assessable  fees  are  not 
required  from  a  requester  unless: 

(i)  The  Corporation  estimates  or 
determines  that  assessable  charges  are 
likely  to  exceed  $250.00,  and  the 
requester  has  no  history  of  payment  of 
FOIA  fees.  (Where  the  requester  has  a 
history  of  prompt  payment  of  fees,  the 
Corporation  shall  notify  the  requester  of 
the  likely  cost  and  obtain  written 
assurance  of  full  payment.) 

(ii)  A  requester  has  previously  failed 
to  pay  a  FOIA  fee  charged  in  a  timely 
fashion  (i.e.,  within  30  days  of  the  date 
of  the  billing). 

(2)  When  the  Corporation  acts  under 
paragraphs  (g)(l)(i)  or  (ii)  of  this  section, 
the  administrative  time  limits 
prescribed  in  §  2507.5(a)and  (b)  will 
begin  to  run  only  after  the  Corporation 
has  received  fee  payments  or 
assurances. 

(g)  Interest  on  non-payment.  Interest 
charges  on  an  unpaid  bill  may  be 
assessed  starting  on  the  31st  day 
following  the  day  on  which  the  billing 


was  sent.  Interest  will  be  assessed  at  the 
rate  prescribed  in  31  U.S.C.  3717  and 
will  accrue  from  the  date  of  the  billing. 
The  Corporation  may  use  the 
authorization  of  the  Debt  Collection  Act 
of  1982  (Pub.  L.  97-365,  96  Stat.  1749), 
as  amended,  and  its  administrative 
procedures,  including  disclosure  to 
consumer  reporting  agencies  and  the 
use  of  collection  agencies,  to  encourage 
payment  of  delinquent  fees. 

(h)  Aggregating  requests.  Where  the 
Corporation  reasonably  believes  that  a 
requester  or  a  group  of  requesters  acting 
together  is  attempting  to  divide  a 
request  into  a  series  of  requests  for  the 
purpose  of  avoiding  fees,  the 
Corporation  may  aggregate  those 
requests  and  charge  accordingly.  The 
Corporation  may  presume  that  multiple 
requests  of  this  type  made  within  a  30- 
day  period  have  been  made  in  order  to 
avoid  fees.  Where  requests  are  separated 
by  a  longer  period,  the  Corporation  will 
aggregate  them  only  where  there  exists 
a  solid  basis  for  determining  that 
aggregation  is  warranted  under  the 
circumstances  involved.  Multiple 
requests  involving  imrelated  matters 
will  not  be  aggregated. 

(i)  Making  payment.  Payment  of  fees 
shall  be  forwarded  to  the  FOIA  Officer 
by  check  or  money  order  payable  to 
"Corporation  for  National  and 
Corhmunity  Service".  A  receipt  for  any 
fees  paid  will  be  provided  upon  written 
request. 

(j)  Fee  processing.  No  fee  shall  be 
charged  if  the  administrative  costs  of 
collection  and  processing  of  such  fees 
are  equal  to  or  do  not  exceed  the 
amount  of  the  fee. 

(k)  Waiver  or  reduction  of  fees.  A 
requester  may,  in  the  original  request,  or 
subsequently,  apply  for  a  waiver  or 
reduction  of  document  search,  review 
and  reproduction  fees.  Such  application 
shall  be  in  writing,  and  shall  set  forth 
in  detail  the  reason(s)  a  fee  waiver  or 
reduction  should  be  granted.  The 
amount  of  any  reduction  requested  shall 
be  specified  in  the  request.  Upon  receipt 
of  such  a  request,  the  FOIA  Officer  will 
determine  whether  a  fee  waiver  or 
reduction  should  be  granted. 

(1)  A  waiver  or  reduction  of  fees  shall 
be  granted  only  if  release  of  the 
requested  information  to  the  requester  is 
in  the  public  interest  because  it  is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Corporation,  and  it  is 
not  primarily  in  the  commercial  interest 
of  the  requester.  The  Corporation  shall 
consider  the  following  factors  in 
determining  whether  a  waiver  or 
reduction  of  fees  will  be  granted: 


(i)  Does  the  requested  information 
concern  the  operations  or  activities  of 
the  Corporation? 

(ii)  If  so,  will  disclosure  of  the 
information  be  likely  to  contribute  to 
public  understanding  of  the 
Corporation's  operations  and  activities? 

(iii)  If  so,  would  such  a  contribution 
be  significant? 

(iv)  Does  the  requester  have  a 
commercial  interest  that  would  be 
furthered  by  disclosure  of  the 
information? 

(v)  If  so,  is  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  sufficiently  large,  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  primarily 
in  the  commercial  interest  of  the 
requester? 

(2)  In  applying  the  criteria  in 
paragraph  (k)(l]  of  this  section,  the 
Corporation  will  weigh  the  requester's 
commercial  interest  against  any  public 
interest  in  disclosiu^.  Where  there  is  a 
public  interest  in  disclosure,  and  that 
interest  can  fairly  be  regarded  as  being 
of  greater  magnitude  than  the 
requester's  commercial  interest,  a  fee 
waiver  or  reduction  may  be  granted. 

(3)  When  a  fee  waiver  application  has 
been  included  in  a  request  for  records, 
the  request  shall  not  be  considered 
officially  received  until  a  determination 
is  made  regarding  the  fee  waiver 
application.  Such  determination  shall 
be  made  within  five  working  days  from 
the  date  any  such  request  is  received  in 
writing  by  the  Corporation. 

f2S07.9    What  record*  will  be  dwiied 
disclosure  under  this  part? 

Since  the  policy  of  the  Corporation  is 
to  make  the  maximum  amount  of 
information  available  to  the  public 
consistent  with  its  other 
responsibilities,  written  requests  for  a 
Corporation  record  made  under  the 
provisions  of  the  FOIA  may  be  denied 
when: 

(a)  The  record  is  subject  to  one  or 
more  of  the  exemptions  of  the  FOLA. 

(b)  The  record  has  not  been  described 
clearly  enough  to  enable  the 
Corporation  staff  to  locate  it  within  a 
reasonable  amount  of  effort  by  an 
employee  familiar  with  the  files. 

(c)  The  requestor  has  failed  to  comply 
with  the  procedural  requirements, 
including  the  agreement  to  pay  any 
required  fee. 

(d)  For  other  reasons  as  required  by 
law,  rule,  regulation  or  policy. 

$2507.10    What  records  are  specifically 
exempt  from  disclosure? 

Any  reasonably  segregable  portion  of 
a  record  shall  be  provided  to  any  person 
requesting  such  record  after  deletion  of 
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portions  which  are  exempt  under  this 
section.  The  following  categories  are 
examples  of  records  maintained  by  the 
Corporation  which,  under  the  provision 
of  5  U.S.C.  552(b).  are  exempted  from 
disclosure: 

(a)  Records  required  to  be  withheld 
under  criteria  established  by  an 
Executive  Order  in  the  interest  of 
national  defense  and  policy  and  which 
are  in  fact  properly  classified  pursuant 
to  any  such  Executive  Order,  included 
in  this  category  are  records  required  by 
Executive  Order  No.  12958  (3  CFR,  1995 
Comp.,  p.  333),  as  amended,  to  be 
classified  in  the  interest  of  national 
defense  or  foreign  policy. 

(b)  Records  related  solely  to  internal 
personnel  rules  and  practices.  Included 
in  this  category  are  internal  rules  and 
regulations  relating  to  personnel 
management  operations  which  cannot 
be  disclosed  to  the  public  without 
substantial  prejudice  to  the  elective 
performance  of  significant  functions  of 
the  Corporation. 

(c)  Records  specifically  exempted 
from  disclosure  by  statute. 

(d)  Information  of  a  commercial  or 
financial  nature  including  trade  secrets 
given  in  confidence.  Included  in  this 
category  are  records  containing 
commercial  or  financial  information 
obtained  from  any  person  and 
customarily  regarded  as  privileged  and 
confidential  by  the  person  from  whom 
they  were  obtained. 

(e)  Interagency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party  other  than 
a  party  in  litigation  with  the 
Corporation.  Included  in  ttiis  category 
are  memoranda,  letters,  inter-agency 
and  intra-agency  communications  and 
internal  drafts,  opinions  and 
interpretations  prepared  by  staff  or 
consultants  and  records  meant  to  be 
used  as  part  of  deliberations  by  staff,  or 
ordinarily  used  in  arriving  at  policy 
determinations  and  decisions. 

(0  Personnel,  medical  and  similar 
files.  Included  in  this  category  are 
personnel  and  medical  information  files 
of  staff,  individual  national  service 
applicants  and  participants,  lists  of 
names  and  home  addresses,  and  other 
files  or  material  containing  private  or 
personal  information,  the  public 
disclosure  of  which  would  amount  to  a 
clearly  unwarranted  invasion  of  the 
privacy  of  any  person  to  whom  the 
information  pertains. 

(g)  Investigatory  files.  Included  in  this 
category  are  files  compiled  for  the 
enforcement  of  all  laws,  or  prepared  in 
connection  with  government  litigation 
and  adjudicative  proceedings,  provided 
however,  that  such  records  shall  be 


made  available  to  the  extent  that  their 
production  will  not: 

(1)  Interfere  with  enforcement 
proceedings; 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(3)  Constitute  an  unwarranted 
invasion  of  personal  privacy; 

(4)  Disclose  the  identity  of  a 
confidential  source,  and  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 

a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  security 
intelligence  investigation,  confidential 
information  furnished  by  confidential 
source; 

(5)  Disclose  investigative  techniques 
and  procedures;  or 

(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel. 

§  2507. 1 1    What  are  the  procedures  for  the 
release  of  commercial  business 
information? 

(a)  Notification  of  business  submitter. 
The  Corporation  shall  promptly  notify  a 
business  submitter  of  any  request  for 
Corporation  records  containing  business 
information.  The  notice  shall  either 
specifically  describe  the  nature  of  the 
business  information  requested  or 
provide  copies  of  the  records,  or 
portions  thereof  containing  the  business 
information. 

(b)  Business  submitter  reply.  The 
Corporation  shall  afford  a  business 
submitter  10  working  days  to  object  to 
disclosure,  and  to  provide  the 
Corporation  with  a  written  statement 
specifying  the  grounds  and  arguments 
why  the  information  should  be  withheld 
under  Exemption  (b)(4)  of  the  Act. 

(c)  Considering  and  balancing 
respective  interests.  (1)  The  Corporation 
shall  carefully  consider  and  balance  the 
business  submitter's  objections  and 
specific  grounds  for  nondisclosure 
against  such  factors  as: 

(i)  The  general  custom  or  usage  in  the 
occupation  or  business  to  which  the 
information  relates  that  it  be  held 
confidential;  and 

(ii)  The  number  and  situation  of  the 
individuals  who  have  access  to  such 
information;  and 

(iii)  The  type  and  degree  of  risk  of 
financial  injury  to  be  expected  if 
disclosure  occurs;  and 

(iv)  The  length  of  time  such 
information  should  be  regarded  as 
retaining  the  characteristics  noted  in 
paragraphs  (c)(1)  (i)  through  (iii)  of  this 
section  in  determining  whether  to 
release  the  requested  business 
information. 

(2)(i)  Whenever  the  Corporation 
decides  to  disclose  business  information 
over  the  objection  of  a  business 


submitter,  the  Corporation  shall  forward 
to  the  business  submitter  a  written 
notice  of  such  decision,  which  shall 
include: 

(A)  The  name,  and  title  or  position,  of 
the  person  responsible  for  denying  the 
submitter's  objection; 

(B)  A  statement  of  the  reasons  why 
the  business  submitter's  objection  was 
not  sustained; 

(C)  A  description  of  the  business 
information  to  be  disclosed;  and 

(D)  A  specific  disclosure  date. 

(ii)  The  notice  of  intent  to  disclose 
business  information  shall  be  mailed  by 
the  Corporation  not  less  than  six 
working  days  prior  to  the  date  upon 
which  disclosure  will  occur,  with  a 
copy  of  such  notice  to  the  requester. 

(d)  When  notice  to  business  submitter 
is  not  required.  The  notice  to  business 
submitter  shall  not  apply  if: 

(1)  The  Corpioration  determines  that 
the  information  shall  not  be  disclosed; 

(2)  The  information  has  previously 
been  published  or  otherwise  lawfully 
been  made  available  to  the  public;  or 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552). 

(e)  Notice  of  suit  for  release. 
Whenever  a  requester  brings  suit  to 
compel  disclosure  of  business 
information,  the  Corporation  shall 
promptly  notify  the  business  submitter. 

§2507.12    Authority. 

The  Corporation  receives  authority  to 
change  its  governing  regulations  irom 
the  National  and  Community  Service 
Act  of  1990,  as  amended  (42  U.S.C. 
12501  et  seq.). 

Appendix  A  to  Part  2507 — Freedom  of 
Iidbrmation  Act  Request  Letter  (Sample) 

Freedom  of  Information  Act  Officer  


UMI 


Name  of  Agency 

Address  of  Agency 

Cit:>-,  State,  Zip  Code 

Re:  Freedom  of  Information  Act  Request. 

Dear: 

This  is  a  request  under  the  Freedom  of 
Information  Act 

I  request  that  a  copy  of  the  following 
documents  [or  documents  containing  the 
following  information]  be  provided  to  me: 
[identify  the  documents  or  information  as 
specifically  as  possible). 
(Sample  requester  descriptions] 
— A  representative  of  the  news  media 

affiliated  with  the 


newspaper  (magazine,  television  station, 
etc.)  and  this  request  is  made  as  part  of 
news  gathering  and  not  for  commercial 


use. 


— Affiliated  with  an  educational  or  non- 
commercial scientific  institution,  and  this 
request  is  not  for  commercial  use. 

— An  individual  seeking  information  for 
personal  use  and  not  for  commercial  use. 
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— Affiliated  with  a  private  corporation  and 
am  seeking  information  for  use  in  the 
company's  business. 

[Optional]  I  am  willing  to  pay  fees  for  this 

request  up  to  a  maximum  of  $ . 

If  you  estimate  that  the  fees  will  exceed  this 
limit,  please  inform  me  first. 

[Optional]  I  request  a  waiver  of  all  fees  for 
this  request.  Disclosure  of  the  requested 
information  to  me  is  in  the  public  interest 
because  it  is  likely  to  contribute  significantly 
to  public  understanding  of  the  operations  or 
activities  of  government  and  is  not  primarily 
in  my  commercial  interest.  [Include  a 
specific  explanation.) 

In  order  to  help  you  determine  my  status 
to  assess  fees,  you  should  know  that  I  am 
(insert  a  suitable  description  of  the  requester 
and  the  purpose  of  the  request). 

Thank  you  for  your  consideration  of  this 
request. 

Sincerely, 

Name 

Address     

aty.  State,  Zip  Code 

Telephone  Number  (Optional]     


Appendix  B  to  Part  2S07 — Freedom  of 
Information  Act  Appeal  for  Release  of 
Information  (Sample) 

Appeal  Officer     

Name  of  Agency 


Address  of  Agency 

City,  State,  Zip  Code  

Re:  Freedom  of  Information  Act  Appeal. 

Dear:  

This  is  an  appeal  under  the  Freedom  of 
Information  Act. 

On  (date),  I  requested  documents  under  the 
Freedom  of  Information  Act.  My  request  was 
assigned  the  following  identification  number 

.  On  (date),  I  received  a  response 

to  my  request  in  a  letter  signed  by  (name  of 
official).  I  appeal  the  denial  of  my  request. 

(Optional)  The  documents  that  were 
withheld  must  be  disclosed  under  the  FOLA 
because  *  *  *. 

[Optional)  Respond  for  waiver  of  fees.  1 
appeal  the  decision  to  deny  my  request  for 
a  waiver  of  fees.  I  believe  that  I  am  entitled 
to  a  waiver  of  fees.  Disclosure  of  the 
documents  I  requested  is  in  the  public 
interest  because  the  information  is  likely  to 


contribute  significantly  to  public 
understanding  of  the  operation  or  activities 
of  government  and  is  not  primarily  in  my 
commercial  interest.  (Provide  details) 

(Optional)  I  appeal  the  decision  to  require 
me  to  pay  review  costs  for  this  request.  I  am 
not  seeking  the  documents  for  a  commercial 
use.  (Provide  details) 

[Optional)  I  appeal  the  decision  to  require 
me  to  pay  search  charges  for  this  request.  I 
am  a  reporter  seeking  information  as  p>art  of 
news  gathering  and  not  for  commercial  use. 

Thank  you  for  your  consideration  of  this 
appeal. 

Sincerely, 
Name 

Address     

City,  State,  Zip  Code  - 

Telephone  Number  [Optional)    

Dated:  March  5, 1998. 
KennediL  Klothen, 
General  Counsel. 

[FR  Doc.  98-6229  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Mill  Project  Timber  Sales,  Ochoco 
National  Forest,  Crook  County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  Proposed  Action  to 
complete  silvicultural  treatments, 
including  commercial  harvest, 
precommercial  thinning,  and  prescribed 
fire,  to  improve  the  health  and  diversity 
of  forest  stands  in  the  Mill  Creek 
Watershed.  The  Mill  Creek  Watershed  is 
located  12-15  miles  northeast  of 
Prineville,  Oregon  and  covers 
approximately  72  square  miles  (45,952 
acres).  Approximately  79%  of  the 
watershed  is  public  land.  The 
alternatives  will  include  the  proposed 
action,  no  action,  and  any  additional 
alternatives  that  respond  to  issues 
generated  during  the  scoping  process. 
The  Proposed  Action  will  require  non- 
significant amendments  to  the  Ochoco 
National  Forest  Land  and  Resource 
Management  Plan  (LRMP)  to  allow 
activities  to  occur  in  allocated  old 
growth  and  in  late  and  old  structure 
stands. 

DATE:  Send  written  comments  and 
suggestions  on  the  issues  and 
management  of  this  area  by  April  3, 
1998. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  Proposed  Action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 


to  7  CFR  1.27(d).  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Request  for 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  be  re-submitted  with 
or  without  name  and  address  within  10 
days. 

addresses:  Send  written  comments  to 
Art  Currier,  District  Ranger,  Prineville 
Ranger  District,  P.O.  Box  490,  Prineville, 
OR  97754. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Owens,  Project  Leader,  Prineville 
Ranger  District,  phone  541-416-6425. 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  Proposed  Action  will  conduct 
management  activities,  including 
commercial  timber  harvest, 
precommercial  thinning,  and  prescribed 
fire,  in  the  Mill  Creek  Watershed,  which 
includes  portions  of  two  inventoried 
roadless  areas.  Based  on  an  analysis  of 
existing  vegetation  conditions  in  the 
Mill  Creek  Watershed,  opportunities 
were  identified  to  conduct  silvicultural 
treatments  to  improve  the  health  and 
diversity  of  forested  stands. 
Silvicultural  treatments  and  timber 
harvest  include  169  acres  of 
improvement  cutting;  5,237  acres  of 
individual  tree  selection  cutting;  351 
acres  of  group  selection  cutting;  3,758 
acres  of  precommercial  thinning;  and 
1,933  acres  of  prescribed  fire.  The 
Proposed  Action  also  includes 
construction  of  5.4  miles  of  new  roads 
and  surfacing  or  restoration  of  9.65 
miles  of  existing  roads.  No  roads  are 
proposed  in  inventoried  roadless  areas. 
The  proposed  action  does  not  include 
any  activities  in  the  Mill  Creek 
Wilderness  Area,  which  encompasses 
approximately  13,000  acres  of  28%  of 
the  watershed.  The  expected  harvest 
volume  is  approximately  25  million 
board  feet.  Five  potential  sale  areas  have 
been  identified,  including  two 
helicopter  sales.  These  sales  would  be 
sold  over  the  next  3  years. 

The  Ochoco  National  Forest  LRMP 
allocates  lands  within  the  project  area  to 
various  management  emphasis  areas. 


These  allocations  include  General 
Forest,  General  Forest  Winter  Range, 
Old  Growth,  Steins  Pillar  recreation 
Area,  Dispersed  Recreation,  Developed 
Recreation,  Riparian,  and  Mill  Creek 
Wilderness.  The  emphasis  for  each  of 
the  management  allocations  is  briefly 
described  below. 

MA-F3    Mill  Creek  Wilderness- 
Protect  wilderness  ecosystems.  Manage 
use  to  maintain  a  natural  setting  and 
preserve  solitude. 

MA-F6  Old  Grovkrth— Habitat  will  be 
provided  for  wildlife  species  dependent 
upon  old  growth  stands. 

MA-F13    Developed  Recreation — 
Provide  safe,  healthful,  and  aesthetic 
facilities  for  people  to  utilize  while  they 
are  pursuing  a  variety  of  recreation 
experiences  within  a  relatively  natural 
outdoor  setting. 

MA-F14    Enspersed  Recreation — 
provide  and  maintain  a  near-natural 
setting  for  people  to  utilize  while 
pursuing  outdoor  recreation 
experiences. 

MA-F15    Riparian — Manage 
streamside  vegetation  and  habitat  to 
maintain  or  improve  water  quality.  Meet 
temperature  and  turbidity  levels  as 
required  by  State  standards  under  the 
clean  Water  Act. 

MA-F17     Stein's  Pillar  Recreation 
Area — maintain  a  scenic,  natiu-al,  or 
natural-appearing  setting  associated 
with  unique  geologic  formations, 
particularly  Stein's  Pillar.  Provide 
roadless  nonmotorized  recreation,  with 
various  opportunities  to  enjoy  nature. 

MA-F21     General  Forest  Winter 
Range — ^The  area  will  be  managed  for 
timber  production  with  management 
activities  designed  and  implemented  to 
recognize  big  game  habitat  needs. 

MA-F22    General  Forest — The  area 
will  produce  timber  and  forage  while 
meeting  the  Forest-wide  standards  and 
guidelines  for  all  resources. 

In  1997,  a  watershed  analysis  was 
completed  for  the  Mill  Creek  Watershed. 
The  watershed  analysis  identified 
management  activities  which  may 
improve  the  health  and  diversity  of 
forested  stands  by  encouraging  late  and 
old  structure  conditions,  reducing 
competition,  reducing  stress,  and 
reducing  risk  of  stand  replacement  fires. 

An  initial  scoping  letter  was  mailed  in 
February  1998. 

To  date,  issues  identified  include: 
inventoried  roadless  area,  water  quality, 
late  successional  stands,  and  visual 
quality. 


UMI 
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The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  private 
and  National  Forest  System  lands  will 
be  considered. 

Public  participation  is  important. 
Comments  from  the  public  will  be  used 
to: 

•  Identify,  and/or  confirm  key  issues 
and  other  potential  issues. 

•  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a  previous 
environmental  analysis,  such  as  the 
Ochoco  LRMP. 

•  Identify  alternatives  to  the  proposed 
action. 

•  Identify,  and/or  conHrm  potential 
environmental  effects  of  the  proposed 
action  and  other  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects). 

•  Determine  potential  cooperating 
agencies  and  task  assignments. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  May  1998.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  EPA  publishes  the 
notice  of  availability  in  the  Federal 
Register.  At  the  same  time,  copies  of  the 
draft  EIS  will  be  distributed  to 
interested  and  affected  agencies, 
organizations,  tribes,  and  members  of 
the  public  for  their  review  and 
comment. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
v.  NBDC.  435  U.S.  519.  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage  but 
that  are  not  raised  imtil  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  courts  [City  of  Angoon 
V.  Model,  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980)).  Because  of  these  court 
ruUngs,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  these  issues 
and  concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 


specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

The  final  EIS  is  scheduled  to  be 
completed  in  August  1998.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  received  during 
the  comment  period  that  pertain  to  the 
environmental  consequences  discussed 
in  the  draft  EIS  and  applicable  laws, 
regulations,  and  policies  considered  in 
making  the  decisions  on  this  proposal. 
Thomas  Schmidt,  Forest  Supervisor,  is 
the  responsible  official.  As  responsible 
official  he  will  document  the  selected 
alternative  for  the  Mill  Project  Timber 
Sales  EIS  and  his  rationale  in  a  Record 
of  Decision. 

The  decision  for  the  Mill  Project 
Timber  Sales  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
part  215). 

Dated:  February  26,  1998. 
Thomas  A.  Schmidt. 

Forest  Supervisor. 

IFR  Doc.  98-6367  Filed  3-11-98;  8:45  am] 

BILUNQ  CODE  34ia-11-« 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funding  Availability  (NOFA) 
for  the  Section  515  Rural  Rental 
Housing  Program;  Correction 

AGENCY:  Rural  Housing  Service  (RHS), 
USDA. 

ACTION:  Correction. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  corrects  a  notice  published 
December  23, 1997  (62  FR  67234).  This 
action  is  taken  to  publish  the  State 
Office,  it's  address,  telephone  number, 
and  contact  person  which  were 
inadvertently  omitted.  Accordingly,  the 
notice  published  December  23, 1997  (62 
FR  67234),  is  corrected  as  follows: 

On  page  67234  in  the  third  column 
the  area  code  for  the  Puerto  Rico  State 
Office  should  read  787. 

On  page  67235  in  the  first  column  the 
following  State  should  be  added: 


Fural  Development  State  Offices  With  60-Day 
Deadlines 

Mississippi  State  Office.  Federal  Building, 
Suite  831, 100  W.  Capitol  Street,  Jackson. 
MS  39269.  (601)  965-4325.  Mike  Udner. 

Since  this  State  was  omitted  and  the 
delay  due  to  that  omission,  the  deadline 
for  submission  of  applications  for  new 
construction  will  be  5  p.m.  local  time, 
60  days  from  publication,  of  this 
correction,  in  the  Federal  Register. 

On  page  67236,  in  the  first  colimin  the 
deadline  should  be  changed  to  read 
March  9. 1998. 

N/Dated:  March  5,  1998. 

Jan  E.  Shadbum, 

Administrator.  Rural  Housing  Service. 

[FR  Doc.  98-6300  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Evaluation  of  Coastal  Zone 
Management  Program  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Old  Woman 
Creek  National  Estuarine  Research 
Reserve  in  Ohio. 

This  evaluation  will  be  conducted 
pursuant  to  section  315  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
states  with  respect  to  estuarine  research 
reserve  program  implementation. 
Evaluation  of  Estuarine  Research 
Reserve  Programs  requires  findings 
concerning  the  extent  to  which  a  state 
has  met  the  national  objectives,  adhered 
to  its  final  management  plan  approved 
by  the  Secretary  of  Commerce,  and 
adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  The  evaluations  will  include  a 
site  visit,  consideration  of  public 
comments,  and  consultations  with 
interested  Federal,  State,  and  local 
agencies  and  members  of  the  public. 
Public  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  of  the  date  of 
the  site  visit  for  the  listed  evaluation, 
and  the  date,  local  time,  and  location  of 
public  meeting  diuring  the  site  visit. 

Old  Woman  Creek  National  Estuarine 
Research  Reserve  in  Ohio  site  visit  will 
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be  from  May  18-22,  1998.  One  public 
meeting  will  be  held  during  the  week. 
This  meeting  is  scheduled  for  7  p.m.,  on 
Tuesday,  May  19, 1998,  at  the  Reserve's 
Visitor's  Center,  2514  Cleveland  Road 
East.  Huron.  Ohio.  44839. 

The  State  will  issue  notice  of  the 
public  meeting  in  a  local  newspaper(s) 
at  least  45  days  prior  to  the  public 
meeting,  and  will  issue  other  timely 
notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  this 
Program  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Vickie  A.  Allin.  Chief,  Policy 
Coordination  Division  (PCD),  OfBce  of 
Ocean  and  Coastal  Resource 
Management.  NOS/NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
20910.  When  the  evaluation  is 
completed,  OCRM  will  place  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  the  Final  Evaluation 
Findings. 

FOR  FURTHER  INFORMAHON  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway. 
Silver  Spring,  Maryland,  20910,  (301) 
713-3090.  ext.  126. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  March  S.  1998. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone. 

[FR  Doc.  98-6344  Filed  3-11-98;  8:45  am] 

BNJJNG  OOOE  »10-I»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Availability  of  Proposed  Administrative 
Changes  to  Coastal  Nonpoint  Pollution 
Control  Program  Guidance 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agency. 
action:  Notice  of  availability  of 
proposed  administrative  changes  to 
Coastal  nonpoint  pollution  control 
program  guidance. 


summary:  Notice  is  hereby  given  of  the 
availability  of  Proposed  Administrative 
Changes  to  the  Coastal  Nonpoint 
Pollution  Control  Program  Guidance 
(Administrative  Changes),  developed 
under  section  6217  of  the  Coastal  Zone 
Act  Reauthorization  Amendments  of 
1990  (CZARA),  16  U.S.C.  section  1455b. 
CZARA  requires  states  and  territories 
with  coastal  zone  management  programs 
that  have  received  approval  under 
section  306  of  the  Coastal  Zone 
Management  Act  (CSMA)  to  develop 
and  implement  coastal  nonpoint 
pollution  control  programs.  Coastal 
states  and  territories  were  required  to 
submit  their  coastal  nonpoint  programs 
to  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
and  the  U.S.  Environmental  Protection 
Agency  (EPA)  for  approval  in  July  1995. 

In  response  to  coastal  states'  concerns 
over  the  ability  to  target  the  program, 
enforceable  policies  and  mechanisms; 
timeframes;  and  resources  to  implement 
coastal  nonpoint  programs,  NOAA  and 
EPA  recently  completed  a  dialogue  with 
the  coastal  states  and  other  interested 
parties,  resulting  in  a  set  of  proposed 
administrative  changes. 

NOAA  and  EPA  agree  that  states  and 
territories  may  focus  resources  and  will 
need  to  have  sufficient  flexibility  to 
prioritize  their  implementation 
activities.  NOAA  and  EPA  are  now  in 
the  process  of  refining  the  proposed 
administrative  changes  and  are  making 
them  available  for  public  comment  prior 
to  producing  final  guidance. 
DATES:  Written  comments  on  the 
proposed  Administrative  Changes 
should  be  made  to:  Joseph  A.  Uravitch, 
Chief,  Coastal  Programs  Division  (N/ 
ORM3).  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS,  NOAA, 
1305  East- West  Highway,  Silver  Spring, 
Maryland  20910,  by  May  11, 1998. 
ADDRESSES:  Copies  of  the  Proposed 
Administrative  Changes  may  be 
obtained  upon  request  h'om:  Joseph  P. 
Flanagan,  Coastal  Programs  Division  (N/ 
0RM3),  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS,  NOAA, 
1305  East- West  Highway,  Silver  Spring, 
Maryland,  20910,  tel.  (301)  713-3121. 
x201. 
SUPPLEMENTARY  INFORMATION: 

Background 

Subsequent  to  enactment  of  CZARA 
in  1990,  in  January  1993,  EPA  and 
NOAA  published  two  guidances  to 
guide  the  development  of  States'  (and 
Territories')  coastal  nonpoint  pollution 
control  programs:  Guidane  Specifying 
Management  Measures  for  Sources  of 
Nonpoint  Pollution  in  Coastal  Waters 
and  Program  Development  and 


Approval  Guidance.  These  provided 
both  technical  and  programmatic 
guidance  on  program  development. 
Subsequently,  EPA  and  NOAA  provided 
further  program  clarification  in  a 
January  6, 199S  letter  and  a  March  16, 
1995  document  entitled  Flexibility  for 
State  Coastal  Nonpoint  Programs.  These 
actions  provided  greater  flexibility  to 
States  in  prioritizing  their  activities; 
extended  the  implementation  period 
from  three  years  to  five  yetirs;  and 
clarified  the  range  of  enforceable 
policies  and  mechanisms  that  could  be 
used  by  States  to  implement  their 
programs.  The  letters  also  established 
the  principle  that,  in  recognition  of  the 
complexity  of  the  program,  States  could 
be  granted  conditional  approval  for 
programs  that  are  not  yet  fully  approval, 
thereby  affording  more  time  for  States  to 
fully  develop  their  programs. 

As  of  the  date  of  this  notice,  NOAA 
and  EPA  have  provided  conditional 
approval  to  22  States  and  are  woridng 
rapidly  to  approve  or  conditionally 
approve  all  of  die  remainder  of  the  29 
coastal  States  that  submitted  programs 
for  approval.  In  April,  1997,  NOAA, 
EPA,  the  States  and  other  interested 
parties  began  discussions  regarding  the 
progress  made  to  date  in  developing  and 
implementing  CZARA  programs  and  the 
significant  impediments  to  further 
progress.  Both  the  States  and  Federal 
agencies  recognized  that  while  the  goals 
of  the  CZARA  program  remain  valid,  the 
program  and  schedules  originally 
conceived  by  NOAA  and  EPA  were 
extremely  ambitious,  and  additional 
flexibility  would  be  needed  to  enable 
the  States  to  successfully  implement 
their  programs.  Based  on  this 
understanding,  the  parties  proceeded  to 
discuss  in  detail  the  specific  aspects  of 
the  program  that  would  require 
modification  while  maintaining  the 
overall  objective  that  States  implement 
management  measures  needed  to  protect 
coastal  waters. 

Based  on  these  discussions,  EPA  and 
NOAA  have  drafted  a  set  of 
administrative  changes  that  the  agencies 
propose  to  use  to  guide  future 
implementation  of  the  CZARA  program. 
After  reviewing  public  comments  ^at 
are  submitted  in  response  to  today's 
notice,  NOAA  and  EPA  intend  to  issue 
final  administrative  changes  to  the 
program  guidance.  In  some  cases,  EPA 
and  NOAA  will  review  those  findings 
and  conditions  and  make  any  necessary 
adjustments  to  those  findings  and 
conditions  (including,  where 
appropriate,  elimination  of  conditions). 

On  October  18, 1997,  the  25th 
anniversary  of  the  Clean  Water  Act,  Vice 
President  Core  directed  the 
Environmental  Protection  Agency  (EPA) 
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and  Department  of  Agriculture  (USDA) 
to  work  with  other  Federal  agencies 
(including  NOAA)  to  develop  a  Clean 
Water  Action  Plan  within  120  days.  In 
a  memorandum  for  Heads  of 
Departments  and  Agencies,  the  Vice 
President  specifically  requested  Federal 
agencies  to  "develop  a  comprehensive 
Action  Plan  that  builds  on 
the  *  *  *  clean  water  successes  over 
the  past  five  years  and  addresses  three 
major  goals:  enhanced  protection  from 
public  health  threats  posed  by  water 
pollution;  more  effective  control  of 
polluted  runoff;  and  promotion  of  water 
quality  protection  on  a  watershed 
basis."  The  Action  Plan  is  informed  by 
the  following  principles: 

•  Agencies  will  develop  cooperative 
approaches  that  promote  coordination 
and  reduce  duplication  among  Federal. 
State  and  local  agencies  and  Tribal 
govenmients  wherever  possible. 

•  Agencies  will  ensure  participation 
of  commimity  groups  and  the  public  to 
the  maximum  extent  practicable.  Such 
participation  will  include  commimity 
and  public  access  to  information,  to 
protect  the  public's  right-to-know  about 
water  quahty  issues. 

■  Agencies  will  emphasize  iimovative 
approaches  to  pollution  control, 
including,  where  appropriate, 
incentives,  market-based  mechanisms, 
and  coop>erative  partnerships  with 
landowners  and  other  private  parties. 

On  February  19. 1998,  President 
Clinton  aimounced  the  Clean  Water 
Action  Plan  to  restore  and  protect 
America's  waters.  NOAA  and  EPA  view 
these  proposed  administrative  changes 
as  supporting  the  goals  of  the 
President's  Clean  Water  Action  Plan  to 
reduce  polluted  runoff  in  coastal  areas. 
In  particular,  these  changes  respond  to 
the  following  key  action  included  in  the 
Clean  Water  Action  Plan: 

NOAA  and  EPA  will  work  with  coastal 
states  and  territories  to  ensure  that  they  have 
developed  programs  to  reduce  polluted 
runoff  in  coastal  areas  and  that  these 
programs  are  at  least  conditionally  approved 
by  June  1998  and  that  all  programs  are  fully 
approved  by  December  1999,  with 
appropriate  state-enforceable  policies  and 
mechanisms. 

NOAA  and  EPA  are  soliciting 
comments  on  the  level  of  detail  that 
should  be  required  of  states  in 
describing  the  process  that  links  the 
implementing  and  enforcement 
agencies,  e.g.,  should  states  be  required 
to  establish  clear  criteria  to  determine 
where  voluntary  efforts  have  been 
unsuccessful  and  that  enforcement 
actions  are  necessary? 

In  keeping  with  the  statutory 
requirements  of  section  6217(b)(5)  that 
there  be  "opportunities  for  public 


participation  in  all  aspects  of  the 
program,"  NOAA  and  EPA  reaffirm  that 
public  participation  is  necessary  as  the 
states  develop  changes  to  their 
programs.  NOAA  and  EPA  also  solicit 
suggestions  on  how  public  participation 
can  be  effectively  accomplished. 

Section  6217  does  not  specifically 
establish  timeframes  for  program 
implementation.  NOAA  and  EPA  are 
proposing  extending  the  timeframe  for 
program  implementation  that  has  been 
established  administratively  to  fifteen 
years  from  the  date  of  first  program 
approval  action,  i.e.,  conditional 
approval.  NOAA  and  EPA  request 
comments  on  whether  the  proposed 
timeframe  of  fifteen  years  is  appropriate 
or  whether  a  shorter  timeframe,  e.g., 
twelve  years,  is  feasible. 

The  proposed  Administrative  Changes 
provide  guidance  to  the  States  on  how 
NOAA  and  EPA  intend  to  exercise  their 
discretion  in  implementing  the  Coastal 
Nonpoint  Pollution  Control  Program.  As 
such,  these  proposed  Administrative 
Changes,  as  well  as  the  previously 
issued  guidance  they  modify,  are  not 
regulations. 

(Federal  Domestic  Assistance  Catalog  11.419 
Ck>astal  Zone  Management  Program 
Administration) 

Dated:  March  6. 1998. 
Nancy  Foster, 

Administrator  for  Ocean  Services  and  Coastal 
Zone  Management,  National  Oceanic  and 
Atmospheric  Administration. 
Robert  Perciasepe. 

Assistant  Administrator.  Office  of  Water. 

Environmental  Protection  Agency. 

[PR  Doc.  98-6335  Filed  3-11-98:  8:45  am] 

BtLUNG  CODE  3S10-12-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  IMeeting 

"FEDERAL  REGISTER"  CrrATION  OF 
PREVIOUS  announcement:  63  FR  10364. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  3:00  p.m.,  Tuesday.  March  10, 
1998. 

CHANGES  IN  THE  MEETING:  The 
Commodity  Futures  Trading 
Commission  changed  the  meeting  to 
discuss  adjudicatory  matters  to  March 
12, 1998  at  2:00  p.m. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  98-6510  Filed  3-10-98;  10:31  am) 

BILUNG  CODE  6351-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comntlssion 

[Doclcet  No.  GT98-2S-000] 

Columbia  Gas  Transmission 
Corporation;  Notica  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  6. 1998. 

Take  notice  that  on  March  4, 1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  April  3, 1998: 

Second  Revised  Sheet  No.  391 
Second  Revised  Sheet  No.  433 

On  January  20, 1998,  Columbia  Gas 
System,  Inc.  changed  its  name  to 
Columbia  Energy  Group.  The  instant 
filing  reflects,  in  Coliunbia  Gas 
Transmission  Corporation's  Second 
Revised  Volume  No.  1  Tariff,  where 
applicable,  the  name  change  from 
Columbia  Gas  System,  Inc.  to  Columbia 
Energy  Group. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
285.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 

Acting  Secretary. 

[FR  Doc.  98-6347  Filed  3-11-98;  8:45  am) 

BILUNG  CODE  5ri7-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docitet  No.  CP98-^55-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanltet  Authorization 

March  6, 1998. 

Take  notice  that  on  March  2, 1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  in 
Docket  No.  CP98-255-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate  a 
new  point  of  delivery  to  Columbia  Gas 
of  Virginia,  Inc.  (CGV)  in  Greenville 
County,  Virginia,  under  Columbia's 
blanket  certificate  issued  in  Docket  No. 
CP83-76-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  requests  authorization  to 
construct  and  operate  a  new  point  of 
delivery  to  provide  firm  transportation 
service  to  CGV  in  Greenville  County, 
Virginia.  Columbia  states  that  it  would 
provide  up  to  400  Dth  per  day  and 
108,000  Dth  annually  to  CGV  through 
the  new  point  of  delivery  under  its 
Storage  Service  Transportation  Rate 
Schedule  to  serve  an  industrial 
customer. 

Columbia  states  that  the  quantities  of 
gas  to  be  provided  through  the  new 
delivery  point  will  be  within 
Columbia's  authorized  level  of  services 
and,  therefore,  there  is  no  impact  on 
Columbia's  existing  design  day  and 
annual  obligations  to  the  customers  as  a 
result  of  the  construction  and  operation 
of  the  new  point  of  delivery  for  firm 
transportation  service. 

Columbia  estimates  the  cost  to 
construct  the  new  point  to  be  $28,400. 
and  states  that  CGV  will  reimburse 
Columbia  100%  of  the  actual  cost  of  the 
proposed  construction. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Acting  Secretary. 
[PR  Doc.  98-6357  Filed  3-11-98:  8:45  am) 

BILUNG  CODE  171 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GT98-26-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  6,  1996. 

Take  notice  that  on  March  4, 1998, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  sheets,  bearing  a  proposed 
effective  date  of  April  3,  1998: 

Second  Revised  Sheet  No.  217 
Second  Revised  Sheet  No.  259 

Columbia  Gulf  states  that  on  January 
20,  1998,  Columbia  Gas  System,  Inc. 
changed  its  name  to  Columbia  Energy 
Group.  The  instant  filing  reflects,  in 
Columbia  Gulf  Transmission  Company's 
Second  Revised  Volume  No.  1  Tariff, 
where  applicable,  the  name  change  from 
Columbia  Gas  System,  Inc.  to  Columbia 
Energy  Group. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Acting  Secretary, 

[PR  Doc.  98-634B  Piled  3-11-98;  8:45  am] 

BILUNG  CODE  C717*«1-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR98-7-000] 

Cranberry  Pipeline  Corporation;  Notice 
of  Petition  for  Rate  Approval 

March  6, 1998. 

Take  notice  that  on  February  24, 1998, 
Cranberry  Pipeline  Corporation 
(Cranberry),  filed  a  petition  for  rate 
approval,  pursuant  to  Section 
284.123(b)(2)  of  the  Commission's 
Regulations,  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  rata  of  78.61c  per  MMBtu  for 
Section  311  transportation  services 
performed  on  Cranberry's  West  Virginia 
system  and  a  5.51e  per  MMBtu  rate 
applicable  to  Cranberry's  Hub  Service. 
Cranberry  also  requests  approval  of  a 
proposed  $50  per  month  low-flow  meter 
fee  to  recovery  costs  and  expenses 
associated  with  receipt  point  meters  that 
average  five  Mcf  or  less  per  day  per 
month. 

Pursuant  to  Section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  motions 
must  be  filed  with  the  Secretary  of  the 
Commission  on  or  before  March  20, 
1998.  The  petition  for  rate  approval  is 
on  file  with  the  Commission  and  is 
available  for  public  inspection. 
David  P.  Boergefs, 
Acting  Secretary. 
[PR  Doc.  98-6353  Filed  3-11-98;  8:45  am] 

BILUNG  CODE  a717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA96-1 65-001] 

Delmarva  Power  &  Light  Company; 
Notice  of  Filing 

March  6, 1998. 

Take  notice  that  on  August  14, 1997, 
Dehnarva  Power  &  Light  Compfuiy 
tendered  for  flUng  its  compHance  filing 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
march  16, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergn^, 
Acting  Secretary. 
(FR  Doc.  96-6377  Filed  3-11-98;  8:45  am] 

BiLUNO  oooE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DociWt  No.  RP9S-1 56-000] 

Great  Lalies  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  6, 1998. 

Take  notice  that  on  March  3, 1998, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  proposed  to  be 
effective  May  1, 1998: 

Fifth  Revised  Sheet  No.  1 
Original  Sheet  No.  5A 
Fifth  Revised  Sheet  No.  8 
Original  Revised  Sheet  No.  8A 
Sixth  Revised  Sheet  No.  9 
Fourth  Revised  Sheet  No.  10 
Third  Revised  Sheet  No.  IDA 
First  Revised  Sheet  No.  11 A 
Third  Revised  Sheet  No.  16 
First  Revised  Sheet  No.  16A 
Third  Revised  Sheet  No.  20 


Third  Revised  Sheet  No.  23 
Third  Revised  Sheet  No.  27 
Second  Revised  Sheet  No.  28 
Third  Revised  Sheet  No.  29 
Second  Revised  Sheet  No.  51 
Second  Revised  Sheet  No.  58 
Original  Sheet  No.  63A 
Original  Sheet  No.  63B 
Original  Sheet  No.  63C 
Original  Sheet  No.  63D 
Original  Sheet  No.  63E 
Original  Sheet  No.  63F 
Original  Sheet  No.  63G 
Original  Sheet  No.  63H 
Original  Sheet  No.  631 
Fourth  Revised  Sheet  No.  64 
Fifth  Revised  Sheet  No.  65 
Second  Revised  Sheet  No.  66 
Third  Revised  Sheet  No.  67 
Third  Revised  Sheet  No.  84 
Original  Sheet  No.  86A 
Original  Sheet  No.  86B 

Great  Lakes  states  that  the  purpose  of 
the  fifing  is  to  implement  Market  Center 
Services  under  Rate  Schedule  MC. 
Under  this  rate  schedule  Great  Lakes 
will  offer  Park  and  Loan  Services  and  a 
Title  Transfer  Tracking  Service  that  will 
provide  Great  Lakes'  shippers  with 
additional  flexibility  with  which  to 
meet  the  increasing  demands  of  the 
marketplace.  The  filing  is  made  in 
accordance  with  Section  154.202  of  &e 
Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-6355  Filed  3-11-98;  8:45  am] 

BtLUNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  iO-231 3-002] 

Thomas  J.  May;  Notice  of  Filing 

March  6, 1998. 

Take  notice  that  on  February  18.  1998, 
Thomas  J.  May  tendered  for  filing  an 
appHcation  imder  section  305(b)  of  the 
Federjil  Power  Act  to  hold  the  following 
positions: 

Chairman,  President  and  Chief 
Executive  Officer:  Boston  Edison 
Company 

Director:  Liberty  Mutual  Insurance 
Company 

Director:  Liberty  Mutual  Fire  Insurance 
Company 

Director:  Lit)erty  Mutual  Financial 
Companies,  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  18, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
teiken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
insp>ection. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-6378  Filed  3-11-98;  8:45  am) 

BILLING  COOE  t717-01-M 


12082 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No*.  RP9e-30-001,  RP98^40-002, 
RP96-^-001,  RP98-44-001,  RP98-62-002, 
RP9e-S3-002.  and  RP98-64-002  (Not 
CooeolMalMl)] 

Northern  Natural  Qaa  Company, 
Panhandle  Eaatem  Pipe  Line 
Company,  ANR  Pipeline  Company,  El 
Paao  Natural  Qaa  Company,  Wllllama 
Qaa  PIpelinea  Central,  Inc.,  Formerly: 
WWiama  Natural  Qaa  Company.  KN 
interatate  Qaa  Tranamiaaion  Company, 
aiKl  Colorado  interatate  Qaa  Company; 
Notice  of  Extenalon  of  Time 

March  6. 1998. 

On  February  19. 1998.  Atlantic 
Richfield  Company  (ARCO),  Chevron 
U.S.A.  Inc.  (Chevron),  Texaco  Natural 
Gas  Inc.  (Texaco),  and  Vaster  Gas 
Marketing.  Inc.  (VGM)  (collectively:  The 
Parties)  jointly  requested  rehearing  of 
the  Commission's  January  28. 1998 
Order  Clarifying  Procedures  in  Docket 
No.  RP98-39-001  et  al.  (82  FERC  1 
61,059).  The  parties'  request  includes  an 
emergency  motion  calling  for  the 
Commission  to,  among  other  things, 
postpone  the  March  9. 1998  Kansas  ad 
valorem  tax  refund  deadline  to  July  9. 
1998.  In  this  regard.  The  Parties  note 
that  El  Paso  Natural  Gas  Company  (El 
Paso),  with  less  than  three  weeks  before 
the  March  9. 1998  refund  deadline, 
revised  VGM's  refund  amount  upward 
from  $53,836.13  to  approximately  $4.5 
million. 

Upon  consideration.  The  Parties' 
request  for  an  extension  of  the  March  9, 
1998  refund  deadline  is  granted  solely 
with  respect  to  VGM's  refund  obligation 
to  El  Paso.  That  deadline  is  hereby 
extended  to  and  including  July  7, 1998. 
for  VGM  to  make  refunds  to  El  Paso,  in 
compliance  with  the  Commission's 
September  10  and  January  28.  orders. 

The  Parties  also  request  that  the 
Commission  either  excuse  operators 
from  refunding  amounts  attributable  to 
working  and  royalty  interest  owners,  or 
provide  a  2-year  period,  beyond  March 
9. 1998,  for  first  sellers  to  recover  those 
amounts  from  the  working  and  royalty 
interest  owners. 

Upon  consideration,  ARCO,  Chevron, 
Texaco,  and  VGM  are  granted  a  6-month 
extension  for  refunding  amounts  billed 
to  them  by  the  pipelines  that  are 
attributable  to  royalty  interest  owners. 
The  Commission's  May  19,  1995  Letter 
Order  in  Docket  No.  GP95-6-000  (71 
FERC  1  61.185).  an  earlier  Kansas  ad 
valorem  tax  proceeding  involving 
Robert  F.  White,  makes  it  clear  that  the 
Kansas  ad  valorem  tax  refund  obligation 


of  each  first  seller  is  limited  to  the 
extent  of  its  working  interest,  including 
the  royalty  interests  attributable  to  its 
working  interest.  Thus,  no  extension  is 
required  with  respect  to  an  operator's 
recovery  of  refunds  attributable  to 
working  interest  owners. 
David  P.  Boei^rs, 
Acting  Secretary. 

(FR  Doc.  98-6354  Filed  3-11-98;  8:45  am) 
MLUNQ  CODE  Snr-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 


1.3)42 


[Prelect  No.  2D42-007] 

Public  Utility  Diatrict  No.  1  of  Pend 
Oreille  County,  WA;  Notice  of  Site  Visit 
For  Amendment  of  License 

March  6, 1998. 

On  February  18, 1997,  the  Public 
Utility  District  No.  1  of  Pend  Oreille 
County,  Washington,  licensee,  filed  an 
application  with  the  Commission  to 
amend  its  license  for  the  existing  Box 
Canyon  Hydroelectric  Project  (project). 
The  proposed  amendment  would  extend 
the  limit  of  the  upstream  project 
boundary  from  River  Mile  (RM)  34.4 
near  Ruby,  Washington,  to  the  Corps  of 
Engineers'  Albeni  Falls  Dam  at  RM  90.1. 
The  acreage  added  as  a  consequence  of 
this  modification  would  include 
approximately  492  acres  of  federal  lands 
within  the  Kalispell  Indian  Reservation. 

The  Commission  staff  currently  are 
preparing  an  environmental  assessment 
of  the  propoeed  license  amendment; 
consequently,  they  plan  to  conduct  a 
site  visit  to  observe  project  lands  and 
facilities  with  representatives  of  the 
PUD.  The  site  visit  will  be  held  on 
Tuesday.  March  24, 1998,  form  9:00 
a.m.  to  4:00  p.m. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  site  visit.  Participants  will 
meet  at  9:00  a.m.  at  the  PUD  office 
located  at  1 30  North  Washington  Street 
in  Newport,  Washington.  The  licensee 
will  provide  transportation  during  the 
site  visit.  Participants  should  bring  their 
own  lunches  for  the  day-long  event. 

Persons  who  plan  to  attend  the  site 
visit  are  requested  to  notify  Mr.  Bob 
Geddes  of  the  PUD  at  least  48  hours 
prior  to  the  site  visit  so  that  the  licensee 
can  arrange  to  have  sufficient  bus/van 
transportation  available.  His  telephone 
number  is  (509)  447-9342. 


For  further  information,  please 
contact  Patricia  Weslowski  at  (617)  444- 
3330;  ext.  432. 
David  P.  Boergert, 
Acting  Secretary. 
[FR  Doc.  98-6349  Filed  3-11-98;  8:45  am] 

BILUNG  CODE  aTlT-ll-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TQ9t-3-35-000] 

West  Texas  Qaa,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 


March  6, 1998. 

Take  notice  that  on  March  3, 1998, 
West  Texas  Gas.  Inc.  (WTG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  to  be  effective  April  1, 1998: 

2nd  Rev.  Twenty-Fifth  Revised  Sheet  No.  4 

WTG  states  tbat  the  tariff  sheet  and 
the  accompanying  explanatory 
schedules  constitute  its  quarterly  PGA 
filing  submitted  pursuant  to  the 
purchased  gas  adjustment  provisions  of 
Section  19  of  the  General  Terms  and 
Conditions  of  its  tariff.  Because  the  tariff 
sheet  reflects  a  reduction  of  $0.1905  in 
its  purchased  gas  costs,  WTG  requests 
the  tariff  sheet  be  made  effective  on  less 
than  30-days  notice.  WTG  states  that 
copies  of  the  filing  were  served  upon  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.B.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers. 

Acting  Secretary. 

[FR  Doc.  98-6356  Filed  3-11-98;  8:45  am] 

BILUNG  COOE  6717-41-M 


UMI 


Federal  Register /Vol.  63,  No.  48  /  Thursday,  March  12,  1998 /Notices 


12083 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  QT98-24-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  6, 1998. 

Take  notice  that  on  March  3, 1998, 
WiUiston  Basin  hiterstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
Sling  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  March  3, 1998: 

Second  Revised  Volume  No.  1 
Eleventh  Revised  Sheet  No.  776 
Thirteenth  Revised  Sheet  No.  777 

Wilhston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt  Point  list. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
David  P.  Bo««Bn, 
Acting  Secretary. 
(FR  Doc  98-6346  Filed  3-11-98;  8:45  am] 

BNUNQ  CODE  Cnr-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclcet  No.  ER97-31 89-002,  et  al.] 

Baltimore  Gas  and  Electric  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  FHings 

March  4, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Baltimore  Gas  and  Electric  Company 

[Docket  No.  ER97-3 189-002] 

Take  notice  that  on  March  2, 1998, 
Baltimore  Gas  and  Electric  Company  in 
compliance  with  the  November  25, 

1997,  Order  of  the  Federal  Energy 
Regulatory  Commission  in 
Pennsylvania-New  Jersey-Maryland 
Interconnection,  et  al.,  61  FERC  ^ 
61.257,  filed  clean  and  redlined 
versions  of  a  revised  Attachment  H-2  to 
the  PJM  Open  Access  Transmission 
Tariff  in  Docket  No.  ER97-3 189-000. 

Copies  are  being  served  on  the  other 
PJM  Regional  Transmission  Owners,  the 
PJM  Interconnection,  L.L.C.,  and  other 
persons  on  the  Restricted  Service  List  in 
this  docket. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Jersey  Craitral  Power  k  Light 
Company,  Metropolitan  Edison 
Company,  Pemuylvania  Electric  Co. 

(Docket  No.  ERg7-3189-004) 

Take  notice  that  on  March  2, 1998, 
Jersey  Central  Power  ft  Light  Company, 
Metropohtan  Edison  Company  and 
Pennsylvania  Electric  Company 
(collectively  d/b/a  GPU  Energy), 
submitted  for  filing  revised  Attachments 
H-4,  H-5  and  H-6  to  the  PJM  Open 
Access  Transmission  Tariff  in 
compUance  with  the  Commission's 
January  29, 1998,  Order  in 
Pennsylvania-New  Jersey-Maryland 
Interconnection,  82  FERC  \  61.068 
(1998). 

Comment date.Mardi  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Potomac  Electric  Power  Company 

(Docket  No.  ER97-3189-O06] 

Take  notice  that  on  March  2, 1998, 
Potomac  Electric  Power  Company  filed 
amended  Attachment  H-9  to  the  PJM 
Open  Access  Transmission  Tariff 
changing  the  annual  demand  charge  for 
network  service  in  compliance  with  the 
Commission's  Order,  81  FERC  161,257 
(1997),  Ordering  Paragraph  (F),  as 
clarified  by  order  issued  January  29, 

1998,  directing  that  the  annual  demand 
charge  for  network  service  in  the  Pepco 
Zone  and  the  Fixed  Transmission  Rights 
associated  with  such  service  be 
calculated  in  a  consistent  manner. 
Waiver  of  notice  is  requested  to  permit 
amended  Attachment  H-9  to  become 
effective  on  April  1, 1998,  concurrently 
with  amended  section  34.1  of  said  Tariff 
as  filed  by  the  PJM  ISO  pursuant  to 
ordering  paragraph  (G)  of  said  order. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Pennsylvania-New  Jersey-Maryland 
Interconnection 

[Docket  No.  ER97-3189-0071 

Take  notice  that  on  March  2, 1998, 
PP&L,  Inc.  (PP&L),  filed  revisions  to  the 
PP&L  Group  Zone  network  transmission 
service  rates  contained  in  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  (PJM),  Open  Access 
Transmission  Tariff. 

PPftL  states  that  copies  of  this  filing 
have  been  served  on  the  PJM  Office  of 
Interconnection,  all  PJM  Regional 
Transmission  Owners  and  the  public 
utility  commissions  of  all  states  in  the 
PJM  control  area. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER97-3189-008] 

Take  notice  that  on  March  2. 1998, 
PubUc  Service  Electric  and  Gas 
Company  (PSEftG),  tendered  for  filing  a 
compliance  filing  revising  its 
transmission  service  rates,  piusuant  to 
the  PJM  Open  Access  Transmission 
Tariff  presently  on  file  with  the 
Commission.  PSE&G  states  that  the 
revised  rates  are  in  compliance  with 
Ordering  Paragraph  F  of  the 
Commission's  November  25, 1997, 
Order  on  the  Pennsylvania-New  Jersey- 
Maryland  Interconnection 
Restructuring,  81  FERC  1  61.257  (1997), 
as  clarified  by  the  Commission's  Order 
on  Motion  for  Qarification,  issued 
January  29, 1998,  82  FERC  1  61,068 
(19^). 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Fewer  and  Li^  Company 

(Docket  No.  ER98-120»-000| 

Take  notice  that  on  March  2, 1998, 
Wisconsin  Power  and  Light  Company 
tendered  for  filing  an  amendment  to  its 
December  24, 1997,  filing  in  the  above 
referenced  docket. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Lcmg  Island  Lighting  Company 

(Docket  No.  ER98-1697-000] 

Take  notice  that  op  March  2, 1998, 
Long  Island  Lighting  Company  (ULCO), 
filed  an  Amendment  to  the  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  between  ULCO 
and  the  New  York  Power  Authority 
(Transmission  Customer). 

The  Amendment  to  the  Service 
Agreement  contains  an  updated 
Attachment  A-l,  listing  the  new  entities 
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selected  to  receive  the  Power  for  Jobs 
service. 

LILCO  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
February  18, 1998.  for  the  Amendment 
to  the  Service  Agreement.  LILCO  has 
served  copies  of  the  flHng  on  the  New 
York  State  Public  Service  Commission 
and  on  the  Transmission  Customer. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER98-1 802-000] 

Take  notice  that  on  March  2. 1998 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a 
modification  in  Docket  No.  ER98-1802- 
000.  The  Coordination  Transmission 
Service  Agreement  dated  February  1, 
1996.  between  LG&E  and  Coastal 
Electric  Services  Company  should  not 
have  been  included  in  the  Consent  to 
Assignment  form. 

Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Boston  Edison  Company 

[Docket  No.  ER98-1 985-000) 

Take  notice  that  on  February  24, 1998, 
Boston  Edison  Company  filed  for 
informational  purposes  only,  a  true-up 
to  actual  report  for  Calendar  Year  1996, 
regarding  charges  to  Cambridge  Electric 
Light  Company  for  use  of  Station  509. 
Boston  Edison's  charges  are  governed  by 
its  FERC  Rate  Schedule  No.  101. 

Comment  date:  March  20,  1998,  in  • 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER98-2024-OOO] 

Take  notice  that  on  February  27, 1998, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing;  1)  an 
agreement  dated  as  of  February  1,  1998, 
by  and  between  PG&E  and  Arizona 
Public  Service  Company  entitled 
(Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service)(Service 
Agreement);  and  2)  a  request  for 
termination  of  this  Service  Agreement. 

The  Service  Agreement  was  entered 
into  for  the  purpose  of  firm  point-to- 
point  transmission  service  for  10  MVV  of 
power  delivered  to  /WS  at  Captain  Jack 
Substation.  The  effective  date  of 
termination  is  either  the  requested  date 
shown  below  or  such  other  date  the 
Commission  deems  appropriate  for 
termination. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  APS. 


Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Ohio  Power  Company 

[Docket  No.  ER98-203  5-000] 

Take  notice  that  Ohio  Power 
Company  (OPCo),  on  March  2, 1998, 
tendered  for  filing  with  the  Commission 
proposed  modifications  to  its  FERC  Rate 
Schedule  No.  18.  The  modifications  are 
designed  to  provide  off-peak  excess 
demand  and  surplus  power  to  Wheeling 
Power  Company  (WPCo). 

OPCo  proposes  an  effective  date  of 
May  1, 1998,  and  states  that  copies  of 
its  filing  were  served  on  WPCo  and  the 
Public  Service  Commission  of  West 
Virginia. 

Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Power  and  Light 
Company 

(Docket  No.  ER98-2036-000] 

Take  notice  that  on  March  2, 1998, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  executed 
Form  Of  Service  Agreements  for  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service,  establishing 
Ameren  Services  Company  as  a  point- 
to-point  transmission  customer  under 
the  terms  of  WP&L's  transmission  tariff. 

WP&L  requests  an  effective  date  of 
February  1. 1998,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Public  Service  Commission  of 
VVisconsin. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Illinois  Power  Company 

[Docket  No.  BR98-2O38-OO0] 

Take  notice  that  on  March  2,  1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Noram  Energy  Services, 
Inc.,  will  take  service  under  Illinois 
Power  Company's  Power  Sales  Tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  February  1, 1998. 

Copies  have  been  served  upon  the 
Illinois  Commerce  Commission  and 
Noram  Energy  Services,  Inc. 

Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Illinois  Power  Company 

[Docket  No.  ER98-2039-000J 

Take  notice  that  on  March  2, 1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Tractebel  Energy 
Marketing,  Inc.,  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  January  1, 1998. 

Comment  dote:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Illinois  Power  Company 

[Docket  No.  ER98-2040-000) 

Take  notice  that  on  March  2, 1998, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  an 
amendment  to  the  existing  firm 
transmission  agreements  imder  which 
Wagner  Castings  Company  is  taking 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  February  5,  1998. 

Comment  date;  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  Englaad  Power  Pool 

[Docket  No.  ER9S-2041-O00) 

Take  notice  that  on  March  2, 1998,  the 
New  England  Power  Pool  Executive 
Committee  filed  for  acceptance  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL),  Agreement 
dated  September  1, 1971,  as  amended, 
signed  by  Engage  Energy  US,  L.P. 
(Engage  Energy).  The  NEPOOL 
Agreement  has  been  designated. 
NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  Engage 
Energy's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  Engage  Energy.  NEPOOL  further 
states  that  the  filed  signature  page  does 
not  change  the  NEPOOL  Agreement  in 
any  manner,  other  than  to  make  Engage 
Energy  a  member  in  NEPOOL.  NEPOOL 
requests  an  effective  date  of  May  1, 
1998,  for  commencement  of 
participation  in  NEPOOL  by  Engage 
Energy. 

Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  Florida  Keys  Electric  Cooperative 
Association,  Inc. 

(Docket  No.  ER98-204 2-000) 

Take  notice  that  on  March  2,  1998, 
Florida  Keys  Electric  Cooperative 
Association,  Inc.,  tendered  for  filing  a 
revised  rate  for  non-firm  transmission 
service  provided  to  the  City  Electric 
System,  Key  West,  Florida  in 
accordance  with  the  terms  and 
conditions  of  the  Long-Term  Joint 
Investment  Transmission  Agreement 
between  the  Parties. 

A  copy  of  this  filing  has  been  served 
on  CES  and  the  Florida  Public  Service 
Commissioner. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Vir^ginia  Electric  and  Power 

(Docket  No.  ER98-2043-0001 

Take  notice  that  on  March  2, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Notice  of  Withdrawal  from  the  GAPP 
Experiment  Participation  Agreement 
(Agreement). 

Copies  of  the  filing  have  been 
provided  to  each  of  the  signatories  of 
the  Agreement,  all  parties  of  record  in 
Docket  No.  ER97-697-O00  and  to  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Conectiv  Energy  Supply,  Inc. 

(Docket  No.  ER98-2045-000] 

Take  notice  that  on  March  2, 1998, 
Conectiv  Energy  Supply,  Inc.  (CES),  an 
affiliate  of  Delmarva  Power  &  Light 
Company  (Delmarva),  and  Atlantic  City 
Electric  Company  (Atlantic),  tendered 
for  filing  an  application  to  obtain  a 
power  marketing  certificate  to  make 
sales  at  market-based  rates,  to  resell 
transmission  and  ancillary  services 
reserved  or  obtained  by  cis  for  its  own 
use,  and  to  act  as  a  broker  for  electric 
capacity  and  energy  sales  from  assets  of 
Delmarva  and  Atlantic.  Included  in  the 
filing  are  a  market-based  sales  tariff  to 
become  effective  May  2, 1998,  and  a 
code  of  conduct. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Arizona  Public  Service  Company 

(Docket  No.  ER98-2046-0001 

Take  notice  that  on  March  2. 1998, 
Arizona  Public  Service  Company  (i^PS), 
tendered  for  filing  Service  Agreements 
under  APS'  FERC  Electric  Tariff, 


Original  Volume  No.  3,  with  Morgan 
Stanley  Capital  Group,  Inc. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  Morgan  Stanley  Capital  Group,  Inc. 

Comment  date:  March  20, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER98-204 7-000) 

Take  notice  that  on  March  2, 1998, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.12,  as  an  initial 
rate  schedule,  an  agreement  with  New 
York  Municipal  Power  Agency 
(NYMPA).  The  agreement  provides  for 
NYSEG's  sale  to  NYMPA  and  NYMPA's 
purchase  of  up  to  90  MW  of 
supplemental  electric  generating 
capacity  and  associated  energy  at  the 
rates,  terms,  charges,  and  conditions  set 
forth  in  the  Agreement. 

NYMPA  has  requested  that  service 
under  the  agreement  commence  on  May 
1, 1998.  Therefore,  NYSEG  is  requesting 
a  May  1, 1998,  effective  date. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  NYMPA. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

(Docket  No.  ER98-2048-000) 

Take  notice  that  on  March  2, 1998, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed  an 
amendment  to  include  distribution 
service  for  wholesale  customers  taking 
service  under  AP's  Pro  Forma  Open 
Access  Transmission  Tariff.  Allegheny 
Power  requests  an  April  27,  1998, 
effective  date  for  this  amendment. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  MidAmerican  Energy  Company 

[Docket  No.  ER98-204 9-000) 

Take  notice  that  on  March  2, 1998. 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 


Agreement  dated  January  30.  1998,  with 
the  City  of  Eldridge,  lA  (Eldridge), 
entered  into  pursuant  to  MidAmerican 's 
Rate  Schedule  for  Power  Sales,  FERC 
Electric  Tariff.  Original  Volume  No.  5 
(Tariff),  and  a  Power  Sales  Agreement 
dated  January  30, 1998,  with  the  City  of 
Eldridge,  LA,  entered  into  pursuant  to 
the  Service  Agreement  and  the  Tariff. 

MidAmerican  requests  an  effective 
date  of  February  1, 1998,  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Eldridge,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER98-2050-000) 

Take  notice  that  on  March  2,  1998, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Eastern 
Power.  The  terms  and  conditions  of 
service  under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Open 
Access  Schedule,  Original  Volume  1 
(Transmission  Tariff)  filed  in 
compliance  with  the  Commission's 
Order  No.  888  in  Docket  No.  RM95-8- 
000  and  RM94-7-001  and  amended  in 
comphance  with  Commission  Order 
dated  May  28,  1997.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Hudson  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-205 1-000) 

Take  notice  that  on  March  2, 1998, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission), 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  NUI 
Energy  Brokers,  Inc.  The  terms  and  '' 

conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
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Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
Section  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  March  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER9S-2052-OOOI 

Take  notice  that  on  March  2, 1998,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Companies  (Power  Sales 
Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  10, 
1997,  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5.  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  billed  on  and 
after  January  29,  1998. 

A  copy  01  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9a-2053-OOOl 

Take  notice  that  on  March  2, 1998, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Non-Firm  Point-To-Point  Transmission 
Service  Agreement  between  LG&E  and 
Amoco  Energy  Trading  Corporation 
under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER98-20S4-0001 

Take  notice  that  on  March  2, 1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  electric  service  agreement  under  its 
Coordination  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  2). 
Wisconsin  Electric  respectfully  requests 
an  effective  date  March  2, 1998. 
Wisconsin  Electric  is  authorized  to  state 
that  SCANA  Energy  Marketing,  Inc., 
joins  in  the  requested  effective  date. 

Copies  of  the  filing  have  been  served 
on  SCANA  Energy  Marketing,  Inc.,  the 


Michigan  Public  Service  Commission, 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER98-2055-0001 

Take  notice  that  on  March  2, 1998, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
the  following  sheets  from  its  Original 
Volume  No.  2  (Power  Sales  Tariff): 

—Second  Revised  Sheet  No.  4 
—Original  Sheet  No.  25 
—Original  Sheet  No.  26 

MGE  states  that  a  copy  of  the  filing 
has  been  provided  to  the  Public  Service 
Commission  of  Wisconsin  and  all 
customers  taking  service  under  the 
Power  Sales  Tariff. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Carolina  Power  &  Light  Company 

[Docket  No.  ER98-2056-0001 

Take  Jiotioe  that  on  March  2, 1998, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  the  Power 
Purchase  and  Coordination  Agreement 
between  Carolina  Power  &  Light 
Company  and  North  Carolina  Eastern 
Municipal  Power  Agency,  dated 
February  27, 1998.  The  filing  was  made 
as  a  supplement  to  FERC  Rate  Schedule 
No.  121.  CP&L  has  requested  waiver  of 
the  60-day  notice  provision  and  has 
requested  an  effective  date  of  March  1, 
1998,  for  the  Agreement. 

Copies  of  the  filing  were  served  on  the 
North  Carolina  Eastern  Municipal 
Power  Agency,  the  North  Carolina 
Utilities  Commission  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Peco  Energy  Company 

[Docket  No.  ER98-205  7-000] 

Take  notice  that  on  March  2, 1998, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  February  23, 
1998.  with  MidAmerican  Energy 
Company  (MidAmerican),  under  PECO's 
FERC  Electric  Tariff  Original  Volume 
No.  1  (Tariff).  The  Service  Agreement 
adds  MidAmerican  as  a  customer  under 
the  Tariff 

PECO  requests  an  effective  date  of 
February  23, 1998.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  MidAmerican 
and  to  the  Pennsylvania  Public  Utility 
Commission. 


UMI 


Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Northeast  Utilities  Service  Company 

[Docket  No.  ER9a-2058-000] 

Take  notice  that  on  March  2, 1998, 
pursuant  to  Sections  35.15  and  131.53 
of  the  Commission's  Regulations, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  operating 
affiliate.  The  Connecticut  Light  and 
Power  Company  (CL&P),  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
following  Federal  Energy  Regulatory 
Commission  rate  schedules  and 
supplements  thereto  between  CL&P  and 
the  Connection  Municipal  Electric 
Energy  Cooperative: 
Rate  Schedule  FERC  No.  CL&P  224 
Rate  Schedule  FERC  No.  CL&P  226 
Rate  Schedule  FERC  No.  CL&P  227 
Rate  Schedule  FERC  No.  CL&P  228 
Rate  Schedule  FERC  No.  CL&P  229 
Rate  Schedule  FERC  No.  CL&P  231 
Rate  Schedule  FERC  No.  CL&P  232 
Rate  Schedule  FERC  No.  CL&P  256 

NUSCO  requests  that  such 
cancellations  be  made  elective  for  Rate 
Schedule  FERC  No.  CL&P  228  as  of 
March  3, 1998,  for  Rate  Schedule  Nos. 
CL&P  224,  226,  227,  229.  231,  232,  and 
256  as  of  October  31, 1998,  or  such 
other  date  on  which  the  Commission 
permits  said  rate  schedules  to  be 
canceled.  NUSCO  states  that 
cancellation  of  these  rate  schedules  as  of 
the  requested  effective  dates  is 
necessary  in  order  to  effectuate  certain 
proposed  arrangements  between  the 
parties. 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
delivered  to  Connecticut  Municipal 
Electric  Energy  Cooperative  and  the 
Connecticut  Department  of  Public 
Utility  Control. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Energy  International  Power 
Marketing,  Corp. 

(Docket  No.  ER9S-2059-000J 

Take  notice  that  on  March  2, 1998, 
Energy  International  Power  Marketing 
Corp.  (EIP),  petitioned  the  Commission 
for  acceptance  of  EIP  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- . 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

EIP  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  ^les  as  a  marketer.  EIP  is  not  in  the 
business  of  generating  or  transmitting 
electric  power.  EIP  is  a  wholly-owned 
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subsidiary  of  Energy  International 
Corporation,  which  primarily  exports 
U.S.  manufactured  electrical  and 
mechanical  equipment. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER98-206O-0001 

Take  notice  that  on  March  2, 1998, 
Northern  States  Power  Company 
(Minnesota),  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
filed  proposed  revisions  to  the  NSP 
Open  Access  Transmission  Tariff  to 
revise  the  rates  and  terms  and 
conditions  of  service  for  Network 
Integration  Transmission  Service 
(Network  Service),  on  the  integrated 
NSP  electric  transmission  system.  NSP 
presently  provides  Network  Service  to 
five  non-jurisdictional  electric  utilities: 
the  Central  Minnesota  Municipal  Power 
Agency,  Cooperative  Power  Association, 
Dairyland  Power  Cooperative,  Southern 
Minnesota  Municipal  Power  Agency, 
and  United  Power  Association. 

The  proposed  change  increases  the 
NSP  Annual  Transmission  Revenue 
Requirement  for  Network  Service  to 
$147.3  million  based  on  the  12  month 
test  period  ending  Etecember  31. 1998. 
NSP  also  proposes  certain  changes  to 
the  terms  and  conditions  of  the  Tariff 
and  Attachment  H.  Among  other 
changes,  NSP  incorporates  the  revision 
to  Tariff  Section  29.1  mandated  by 
FERC  Order  No.  888-B,  and  also 
proposes  a  formula  to  update  costs  and 
loads  on  an  annual  basis. 

NSP  requests  an  effective  date  of  May 
1. 1998,  sixty  (60)  days  after  filing.  NSP 
states  that  it  served  a  copy  of  the  filing 
on  affected  Network  Service  customers 
and  the  utility  commissions  in 
Minnesota,  Michigan,  North  Dakota, 
South  Dakota  and  Wisconsin. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-2044-000) 

Take  notice  that  on  March  2, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed  a 
service  agreement  with  Platte  River 
Power  Authority  for  service  under  its 
non-firm  point-to-point  open  access 
service  tariff  for  its  operating  division, 
WestPlains  Energy-Colorado. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  ]>erson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergen, 
Acting  Secretary. 
[FR  Doc.  98-6345  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EQ98-3S-000,  et  ai.] 

EAL/ERI  Cogeneration  Partners,  LP., 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  5. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  EAL/ERI  Cogeneration  Partners,  L.P. 

[Docket  No.  EG98-35-O001 

On  March  2,  1998,  EAL/ERI 
Cogeneration  Partners,  L.P.  (EECLP), 
with  its  address  c/o  ERI  Services,  Inc., 
255  Main  Street.  Suite  500,  Hartford,  CT 
06106,  filed  with  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

EECLP  is  a  Delaware  limited 
partnership  that  will  be  engaged  directly 
and  exclusively  in  the  business  of 
developing,  owning  and  operating  an 
eligible  facility  to  be  located  in  Jamaica. 
The  eligible  facility  will  consist  of  an 
approximately  16  MW  diesel-fired 
electric  generation  project  and  related 
interconnection  facilities.  The  output  of 
the  eligible  facility  will  be  sold  at 
wholesale  and  at  retail  to  consumers 
located  outside  of  the  United  States. 

Comment  date:  March  26,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 


Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  CMS  Generation  Operating  Company 
II,  Inc. 

[Docket  No.  EG98-47-000] 

On  February  26, 1998,  CMS 
Generation  Operating  Company  II,  Inc., 
330  Town  Center  Drive,  Suite  1000. 
Dearborn.  Michigan  48126.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

CMS  Generation  Operating  Company 
n.  Inc.  js  a  wholly-owned  indirect 
subsidiary  of  CMS  Generation  Co.,  a 
Michigan  corporation,  which  is  a 
wholly-owned  indirect  subsidiary  of 
CMS  Energy  Corporation,  also  a 
Michigan  corporation.  CMS  Generation 
Operating  Company  II,  Inc.,  operates, 
under  an  operations  and  maintenance 
agreement  with  the  owner,  a  facility 
with  a  maximum  capacity  of 
approximately  238  MW  located  in 
Lakewood  Township,  New  Jersey. 

Comment  date:  March  26. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  PG&E  Energy  Trading-Power,  L.P. 

[Docket  No.  ER95-1625-0131 

On  March  3,  1998.  PG&E  Energy 
Trading-Power,  L.P.  (PGET)  (formerly 
USGen  Power  Services.  L.P.).  7500  Old 
Georgetown  Road,  Bethesda,  Maryland 
20814,  filed  a  Notification  of  Change  in 
Status  relating  to  prospective  sales  at 
wholesale  to  entities  located  within  the 
franchised  service  territory  of  PGET's 
affiliate,  Pacific  Gas  and  Electric 
Company. 

Comment  date:  March  23,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  TransCanada  Enei;gy  Ltd. 

(Docket  Nos.  ER95-692-012  and  ER97-1417- 
000] 

On  March  3,  1998.  TransCanada 
Energy  Ltd.(TCE).  filed  a  notification  of 
a  change  in  status  to  reflect  certain 
departures  from  the  facts  the 
Commission  relied  upon  in  granting 
market-based  rate  authority. 

Comment  date:  March  23.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Pennsylvania-New  Jersey-Maryland 
Interconnection 

IDocket  No.  ER97-3189-0031 

Take  notice  that  on  March  2. 1998. 
Delmarva  Power  &  Light  Company 
(Delmarva),  filed  in  compliance  with  the 
Commission's  January  29,  1998  Order, 
revised  network  tariff  service  rates 
based  on  the  annual  peak  which  the 
Commission  directed  the  PJM 
Companies  to  file  consistent  with  the 
use  of  such  peaks  for  the  allocation  of 
fixed  transmission  rights.  Delmarva 
requests  that  this  compliance  filing  be 
allowed  to  become  effective  on  April  1, 
1998. 

Comment  date:  March  20.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Boston  Edison  Company 

IDocket  Nos.  ER98-524-001  and  ER98-616- 
OOll 

Take  notice  that  on  February  17, 1998, 
Boston  Edison  Company  tendered  for 
filing  its  compliance  filing  in  the  above- 
referenced  docket.  In  addition,  on 
February  20,  1998,  Boston  Edison 
tendered  for  filing  supplemental 
information  to  its  February  17, 1998, 
filing  in  the  above-referenced  dockets. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwestern  Public  Service 
Company 

(Docket  No.  ER98-896-001) 

Take  notice  that  on  March  3, 1998, 
Southwestern  Public  Service  Company 
submitted  its  compliance  filing  as 
required  by  the  January  30, 1998,  Order. 

Comment  date;  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Atlantic  City  Electric  Company 

[Docket  No.  ER98-1721-000J 

Take  notice  that  on  February  9, 1998. 
Atlantic  City  Electric  Company 
submitted  an  amended  filing  in  this 
proceeding. 

Comment  date;  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Vermont  Electric  Power  Company, 
Inc. 

[Docket  No.  ER9a-1832-000] 

Take  notice  that  on  February  24, 1998, 
Vermont  Electric  Power  Company,  Inc., 
submitted  a  supplement  to  its  filing  in 
this  proceeding,  consisting  of  a  fully 
executed  copy  of  an  earlier-filed  service 
agreement  with  Cinergy  Capital  & 
lYading,  Inc. 


Comment  date:  March  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  National  Gas  &  Electric,  L.P. 

[Docket  No.  BR98-1972-OOOJ 

Take  notice  that  on  February  18,  1998, 
National  Gas  &  Electric.  L.P.  (NG&E), 
hereby  notifies  the  Commission  that  it  is 
changing  its  name  to  PanCanadian 
Energy  Services,  L.P. 

Comment  date;  March  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  LG&E  Energy  Marketing  Inc. 

[Docket  No.  BR98-1 981-0001 

Take  notice  that  on  February  20,  1998, 
LG&E  Energy  Marketing  Inc.  (LEM), 
submitted  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  and  Part 
35  of  the  Commission's  Regulations,  an 
Application  for  Authorization  to  Amend 
Market-Based  Rate  Schedule. 

Comment  date;  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Union  Electric  Company 

[Docket  No.  BR98-1973-0001 

Take  notice  that  on  February  19, 1998, 
Union  Electric  Company  (UE),  tendered 
for  filing  a  Revised  Appendix  T  to  the 
Service  Agreement  for  Market  Based 
Rate  Power  Sales  between  UE  and  the 
City  of  Columbia,  Missouri.  UE  asserts 
that  the  purpose  of  the  Revised 
Appendix  T  is  to  replace  the  obsolete 
transmission  rates  under  the  Union 
Electric  Open  Access  Tariff  with  the 
current  rates  under  the  Ameren  Open 
Access  Tariff. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  BR98-1982-0001 

Take  notice  that  on  February  23,  1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and 
American  Electric  Power  Service 
Corporation  (AEPSC).  This 
Transmission  Service  Agreement 
specifies  that  American  Electric  Power 
Service  Corporation  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9, 1996,  will  allow 
NMPC  and  American  Electric  Power 
Service  Corporation  to  enter  into 
separately  schedulad  transactions  under 


UMI 


which  JMMPC  will  provide  transmission 
service  for  American  Electric  Power 
Service  Corporation  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
February  18, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  American  Electric 
Power  Service  Corporation. 

Comment  date:  March  19, 1998,  in 
accordance  witfi  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc. 

[Docket  No.  ER9«-t  983-000] 

Take  notice  that  on  February  23, 1998, 
Cinergy  Services,  Inc.  (Qnergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff), 
entered  into  between  Cinergy  and  OGE 
Energy  Resources,  Inc.,  (OGE). 

Cinergy  and  OGE  are  requesting  an 
effective  date  of  February  15, 1998. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Washingtoa  Water  Power 

{Docket  No.  ER9S-1 984-000] 

Take  notice  that  on  February  24, 1998, 
Washington  Water  Power,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to  18 
CFR  35.13,  an  executed  Service 
Agreement  under  WWP's  FERC  Electric 
Tariff  First  Revised  Volume  No.  9,  with 
City  of  Idaho  Falls.  WWP  requests 
waiver  of  the  prior  notice  requirement 
and  requests  an  effective  date  of 
February  1, 1998. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  FirstEnergy  System 

[Docket  No.  ER98-1 986-000] 

Take  notice  that  on  February  24, 1998, 
FirstEnergy  System  filed  Service 
Agreements  to  provide  Non-firm  Point- 
to-Point  Transmission  Service  for 
Amoco  Energy  Trading  Corporation, 
Florida  Power  Corporation,  and  LG&E 
Energy  Marketing,  Incorporated,  the 
Transmission  Customers.  Services  are 
being  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97-412-000.  The 
proposed  effective  dates  under  the 
Service  Agreements  is  February  1, 1998. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  FirstEnergy  System 
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(Docket  No.  ER98-1 987-000] 

Take  notice  that  on  February  24,  1998, 
FirstEnergy  System  filed  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  for 
Pennsylvania  Power  &  Light, 
Incorporated,  the  Transmission 
Customer.  Services  are  being  provided 
under  the  FirstEnergy  System  Open 
Access  Transmission  Tariff  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
ER97-412-000.  The  proposed  effective 
dates  under  the  Service  Agreements  is 
February  1, 1998. 

Comment  date:  MaTch  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18,  New  England  Power  Company 

[Docket  No.  ER98-1 988-000) 

Take  notice  that  on  February  24,  1998, 
New  England  Power  Company  filed 
amendments  to  exhibits  and 
attachments  to  its  Network  Integration 
Transmission  Service  Agreements  for 
service  to  Massachusetts  Electric 
Company  and  Nantucket  Electric 
Company  and  to  The  Narragansett 
Electric  Company. 

Comment  date:  March  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  MidAmerican  Energy  Company 

[Docket  No.  ER98-1 989-000] 

Take  notice  that  on  February  24, 1998, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  December  19, 1997, 
with  The  Cincinnati  Gas  &  Electric 
Company,  PSI  Energy,  Inc.,  and  Cinergy 
Services,  Inc.,  entered  into  pursuant  to 
MidAmerican 's  Rate  Schedule  for  Power 
Sales,  FERC  Electric  Tariff,  Original 
Volume  No.  5  (Tariff). 

MidAmerican  requests  an  effective 
date  of  February  1, 1998,  for  this 
Agreement,  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Cinergy  Services, 
Inc.,  agent  for  The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy,  Inc., 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  March  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Ameren  Services  Company 

[Docket  No.  ER98-1 990-000] 

Take  notice  that  on  February  24,  1998, 
Ameren  Services  Company  (Ameren 


Services),  tendered  for  filing  a  Network 
Operating  Agreement  and  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  between  Ameren 
Ser\'ices  and  the  City  of  Centralia, 
Missouri.  Ameren  Services  asserts  that 
the  purpose  of  the  Agreements  is  to 
permit  Ameren  Services  to  provide 
transmission  service  to  the  City 
pursuant  to  Ameren 's  Open  Access 
Transmission  Tariff. 

Comment  dote.- March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Union  Electric  Company 

(Docket  No.  ER98-1 991-000] 

Take  notice  that  on  February  24,  1998, 
Union  Electric  Company  (UE),  tendered 
for  filing  a  Service  Agreement  for 
Market  Based  Rate  Power  Sales  between 
UE  and  the  City  of  Centralia,  Missouri 
(the  City).  UE  asserts  that  the  purpose  of 
the  Agreement  is  to  permit  UE  to  make 
sales  of  capacity  and  energy  at  market 
based  rates  to  the  City  pursuant  to  UE's 
Market  Based  Rate  Power  Sales  Tariff 
filed  in  Docket  No.  ER97-3664-O00. 

Comment  date;  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Illinois  Light  Company 

(Docket  No.  ER98-1 993-000] 

Take  notice  that  on  February  24,  1998, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  one  service  agreement  for  one 
new  customer,  Koch  Energy  Trading, 
Inc. 

CILCO  requested  an  effective  date  of 
February  13,  1998. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  March  19, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Carolina  Power  &  Light  Company 

[Docket  No.  ER98-1 994-000] 

Take  notice  that  on  February  25, 1998, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  executed  between 
CP&L  and  the  Eligible  Transmission 
Customer  (Engage  Energy  US,  L.P.). 
Service  to  the  Eligible  Customer  will  be 
in  accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 


and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  March  19.  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-1 995-000] 

Take  notice  that  on  February  25.  1998, 
UtiliCorp  United  Inc..  tendered  for  filing 
on  behalf  of  its  operating  division. 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  Energy  Transfer  Group, 
L.L.C.  The  Service  Agreement  provides 
for  the  sale  of  capacity  and  energy  by 
WestPlains  Energy-Kansas  to  Energy 
Transfer  Group,  L.L.C,  pursuant  to  the 
tariff,  and  for  the  sale  of  capacity  and 
energy  by  Energy  Transfer  Group, 
L.L.C,  to  WestPlains  Energy-Kansas 
pursuant  to  Energy  Transfer  Group, 
L.L.C's  Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Energy 
Transfer  Group,  L.L.C 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  March  19,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Allegheny  Power  Service  Corp.,  et 
al. 

[Docket  No.  ER98-2O43-OO0] 

Take  notice  that  on  March  3,  1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
revised  Notice  of  Withdrawal  ft-om  the 
GAPP  Experiment  Participation 
Agreement  (Agreement). 

Copies  of  filing  have  been  provided  to 
each  of  the  signatories  of  the  Agreement, 
all  parties  of  record  in  Docket  No. 
ER9  7-697-000  and  to  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  New  England  Power  Pool 

[Docket  No.  ER98-2061-000]  ». 

Take  notice  that  on  March  3, 1998,  the 
New  England  Power  Pool  Executive 
Committee  filed  for  acceptance  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL),  Agreement 
dated  September  1, 1971,  as  amended, 
signed  by  Sithe  New  England  Holdings 
LLC  (Sithe).  The  NEPOOL  Agreement 
has  been  designated  NEPOOL  FPC  No. 
2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  Sithe 's 
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signature  page  would  permit  NEPOOL 
to  expand  its  membership  to  include 
Sithe.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Sithe  a  member  in 
NEPOOL.  NEPOOL  requests  an  effective 
date  for  the  commencement  of  Sithe's 
participation  in  NEPOOL  as  of  the  date 
of  Sithe's  acquisition  of  the  generating 
assets  currently  owned  by  Boston 
Edison,  which  is  anticipated  to  occur 
mid-May,  1998. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  Century  Services,  Inc. 

(Docket  No.  ER98-2062-OOOI 

Take  notice  that  on  March  3, 1998. 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Public  Service  Company 
of  New  Mexico. 

Comment  date:  March  23,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  New  Century  Services,  Inc. 

[Docket  No.  ER98-2063-0001 

Take  notice  that  on  March  3. 1998. 
New  Century  Services.  Inc..  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Public  Service  Company 
of  New  Mexico. 

Comment  date:  March  23. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  New  Century  Services,  Inc. 

(Docket  No.  ER98-2064-0001 

Take  notice  that  on  March  3,  1998, 
New  Century  Services.  Inc..  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  filing  a 
Service  Agreement  under  their  Joint 
Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Engage  Enei'gy  US.  L.P. 


Comment  date:  March  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-2065-0001 

Take  notice  that  on  March  3, 1998. 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Otter  Tail 
Power  Wholesale  Marketing  for  service 
under  its  Short-Term  Firm  Point-to- 
Point  open  access  service  tariff  for  its 
operating  divisions.  Missouri  Public 
Service  and  WestPlains  Energy-Kansas. 

Comment  date:  March  23.  1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-2066-0001 

Take  notice  that  on  March  3. 1998. 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Otter  Tail 
Power  Wholesale  Marketing  for  service 
under  its  Non-Firm  Point-to-Point  open 
access  service  tariff  for  its  operating 
divisions.  Missouri  Public  Service  and 
WestPlains  Energy-Kansas. 

Comment  date:  March  23. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Medical  Area  Total  Energy  Plant 
Inc. 

[Docket  No.  ER98-1 992-000) 

Take  notice  that  on  February  24.  1998. 
Medical  Area  Total  Energy  Plant,  Inc. 
(MATEP).  in  anticipation  of  the 
finalization  of  its  purchase  of  all  of  the 
common  stock,  tendered  for  filing 
pursuant  to  Section  205  and  207.  a 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  MATEP's  market-based  rates 
tariff  to  be  effective  April  20.  1998. 

MATEP  intends  to  sell  its  generation 
at  market-based  rates  pursuant  to  a 
wholesale  contract.  In  transactions 
where  MATEP  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 

A  copy  of  AES's  Petition  was  served 
on  the  Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  date:  March  19,  1998.  in 
accordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-2067-OO01 

Take  notice  that  on  March  3,  1998, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Amoco  Energy 
Trading  Corporation  for  service  under 
its  Short-Term  Firm  Point-to-Point  open 
access  service  tariff  for  its  operating 


divisions,  Missouri  Public  Service  and 
WestPlains  Energy-Kansas. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  UtiliCorp  United  Inc. 

(Docket  No.  ER9B-2068-000I 

Take  notice  that  on  March  3, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Amoco  Energy 
Trading  Corporation  for  service  under 
its  Non-Firm  Point-to-Point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service  and  WestPlains 
Energy-Kansas. 

Co/nmen/  dote;  March  23. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


35.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-2069-0001 

Take  notice  that  on  March  3, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Cargill-Alliant, 
L.L.C.  for  service  luider  its  Short-Term 
Firm  Point-to-Point  open  access  service 
tariff  for  its  operating  divisions, 
Missouri  Public  Service,  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-2070-000J 

Take  notice  that  on  March  3, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Cargill-Alliant, 
L.L.C,  for  service  under  its  Non-Firm 
Point-to-Point  open  access  service  tariff 
for  its  operating  divisions,  Missouri 
Public  Service,  WestPlains  Energy- 
Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date;  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER98-2071-0001 

Take  notice  that  on  March  3, 1998, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Tennessee  Valley 
Authority  (TVA). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  TVA 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
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Service  Company  in  Docket  No.  OA96- 
47-000  and  allowed  to  become  effective 
by  the  Commission.  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  March  1, 1998. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utihty  Consumer  Counselor. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Ameren  Services  Company 

IDocket  No.  ER98-2072-0001 

Take  notice  that  on  March  3, 1998, 
Ameren  Services  Company  (AS), 
tendered  for  filing  Service  Agreements 
for  Long-Term  Firm  Point-to-Point 
Transmission  Service  between  AS  and 
Commonwealth  Edison  Company  (CEC). 
AS  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  AS  to  provide 
transmission  service  to  CEC  pursuant  to 
Ameren 's  Open  Access  Transmission 
Tariff  filed  in  Docket  No.  EC96-7-000  et 
al. 

Comment  date:  March  23, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Central  Louisiana  Electric 
Company,  Inc. 

[Docket  No.  ER98-2073-000J 

Take  notice  that  on  March  3,  1998, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  an 
umbrella  service  agreement  under 
which  CLECO  will  make  market  based 
power  sales  under  its  MR-1  tariff  with 
Columbia  Power  Marketing  Corporation. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Columbia  Power 
Marketing  Corporation. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Central  Louisiana  Electric 
Company,  Inc. 

(Docket  No.  ER98-2074-0001 

Take  notice  that  on  March  3, 1998, 
Central  Louisiana  Electric  Company. 
Inc.,  (CLECO),  tendered  for  filing  two 
service  agreements  under  which  CLECO 
will  provide  non-firm  and  short  term 
firm  point-to-point  transmission 
services  to  Columbia  Power  Marketing 
Corporation  under  its  point-to-point 
transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Columbia  Power 
Marketing  Corporation. 

Comment  date:  March  23,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


41.  CSW  Energy  Services,  Inc. 

[Docket  No.  ER98-2075-0OO1  ^ 

Take  notice  that  on  March  3, 1998, 
CSW  Energy  Services,  Inc.  (ESI),  filed 
with  the  Federal  Energy  Regulatory 
Commission  a  Market-Based  Rate  Power 
Sales  Tariff  to  sell  power  at  market- 
based  rates,  an  application  for  blanket 
authorizations  and  for  certain  waivers  of 
the  Commission's  Regulations.  ESI 
intends  to  engage  in  transactions  in 
which  ESI  will  sell  electricity  at  rates 
and  on  terms  and  conditions  that  are 
negotiated  with  the  purchasing  party. 

ESI  has  requested  expedited  action  on 
its  filing  so  that  the  Commission  may 
accept  ESI's  rate  schedule  for  filing  to 
become  effective  as  of  March  31. 1998. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Hawkeye  Power  Partnen,  LLC 

[Docket  No.  ER98-207&-O0OI 

Take  notice  that  on  March  3, 1998, 
Hawkeye  Power  Partners,  LLC 
(Hawkeye  Powrer),  petitioned  the 
Commission  for  acceptance  for  filing  of 
the  power  purchase  agreement  between 
Hawkeye  Power  and  Interstate  Power 
Company  and  to  accept  the  rates 
thereunder  as  just  and  reasonable  under 
Section  205(a)  of  the  Federal  Power  Act. 
16  U.S.C.  §  824d(a);  for  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates:  and  for  the  waiver  of  certain 
Commission  regulations.  Hawkeye 
Power  is  a  limited  liability  company 
that  proposes  to  engage  in  the  wholesale 
sale  of  electric  power  in  the  state  of 
Iowa  and  is  headquartered  in  Cerro 
Gordo  County,  Iowa. 

Comment  date:  March  23, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Commission  and  are  available  for  public 
inspection. 

David  P.  Boergers, 

Acting  Secretary. 

[FR  Doc.  98-6376  Filed  3-11-98;  8:45  am) 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parti^p  to  the  proceeding. 
Any  person  wishing  to  be^come  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Na  2146-079] 

Alabama  Power  Company;  Notice  of 
Avaiiatiility  of  Environmental 
Assessment 

March  6. 1998. 

An  environmental  assessment  (EA)  i^ 
available  for  public  review.  The  EA  was 
prepared  for  an  application  filed  by  the 
Alabama  Power  Company  on  November 
19, 1997,  requesting  the  Commission's 
authorization  to  permit  the  Five  Star 
Water  Supply  District  (District)  to 
construct  and  operate  a  raw  water  intake 
structure  on  Bouldin  Reservoir,  and  an 
adjacent  water  pumping  station  and 
water  treatment  plant.  After 
constructing  these  CaciUties,  the  District 
would  withdraw  up  to  14  million 
gallons  per  day  from  Bouldin  Reservoir 
for  municipal  water  supply. 

The  EA  evaluates  the  environmental 
impacts  that  would  result  from:  (1) 
granting  an  easement  to  the  District  for 
the  construction  and  operation  of  a  raw 
water  pumping  station  on  Bouldin 
Reservoir,  and  a  20-inch-diameter. 
2, 000- foot-long  pipeline;  (2)  conveying 
fee  title  to  a  12.7-acre  parcel  of  project 
lands  to  the  District  for  the  construction 
and  operation  of  a  water  treatment  plant 
on  that  site;  and  (3)  implementing  an 
agreement  allowing  the  District  to 
withdraw  up  to  14  million  gallons  per 
day  from  Bouldin  Reservoir  for 
mimicipal  water  supply  beginning  in 
the  year  2000. 

The  EA  finds  that  approval  of  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Reference  and 
hiformation  Center.  Room  2A,  888  First 
Street.  NE.,  Washington.  DC  20426. 
Copies  also  may  be  obtained  by  calling 
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the  EA  coordinator,  Jim  Haimes.  at  (202) 

219-2780. 

David  P.  Boergers, 

Acting  Secretary. 

|FR  Doc.  98-6350  Filed  3-11-98;  8:45  ami 

BILUNQ  CODE  671 7-01 -M 


Commission,  not  later  than  60  days  after 

the  appHcation  is  filed,  and  must  serve 

a  copy  of  the  request  on  the  applicant. 

David  P.  Boergers. 

Acting  Secretary. 

|FR  Doc.  98-6351  Filed  3-11-98;  8:45  am) 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission 

March  6, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  application:  New  Major 
Liicense. 

b.  Project  No.:  2659-011. 

c.  Date  Filed:  February  25, 1998. 

d.  Applicant:  FacifiCorp. 

e.  Name  of  Project:  Powerdale 
Hydroelectric  Project 

f.  Location:  On  the  Hood  River,  near 
the  town  of  Hood  River,  in  Hood  River 
County,  Oregon.  The  project  boundary 
does  not  occupy  any  federal  lands  of  the 
United  States. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)— 825(r). 

h.  Applicant  Contact:  Randy  Landolt, 
Director,  Hydro  Resources,  PacifiCorp, 
920  SW  Sixth  Avenue,  Portland,  Oregon 
97204,  (503)  464-5339. 

i.  FERC  Contact:  Bob  Easton  at  (202) 
219-2782. 

j.  Brief  Description  of  the  Project:  The 
existing  project  consists  of:  (1)  a  206- 
foot-long  and  10-foot-high  diversion 
dam;  (2)  80-foot  by  60-foot  concrete 
intake  structure;  (3)  an  approximately 
16,000-foot-long  water  conveyance 
system:  (4)  an  86-foot-wide  by  51-foot- 
long  concrete  powerhouse;  (5)  one 
turbine  generator  unit  with  a  rated 
capacity  of  6.0  megawatts;  (6)  a  135- 
foot-long  rock-lined  tailrace;  and  (7) 
other  appurtenances. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  OREGON  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHPO).  as  required  by  §  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36,  CFR,  at  800.4. 

1.  Under  Section  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR 
4.32(b)(7)),  if  any  resource  agency. 
Indian  Tribe,  or  person  believes  that  the 
applicant  should  conduct  an  additional 
scientific  study  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  they  must 
file  a  request  for  the  study  with  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Preliminary 
Permit 

March  6,  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11612-000. 

c.  Date  filed :]anuary  27.  1998. 

d.  Applicant:  Westford  Development. 
Inc. 

e.  Name  of  Project:  Clark  Canyon  Dam 
Project. 

f.  Location:  On  the  Beaverhead  River, 
in  Beaverhead  County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Arch  Ford, 
Westford  Development,  Inc.,  Rt.  2  Box 
65  (Jacks  Canyon  Road),  Lenore,  ID 
83451. 

i.  FERC  Contact:  Mr.Robert  Bell.  (202) 
219-2806. 

j.  Comment  Date:  May  8. 1998. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
the  existing  133-foot-high.  2.000-foot- 
long  Clark  Canyon  Dam;  (2)  an  existing 
reservoir  having  a  surface  area  of  5.240 
acres,  a  storage  capacity  of  182,000 
Acre-feet,  end  a  normal  water  surface 
elevation  of  5.546.1  feet  msl;  (3)  a 
proposed  powerhouse  containing  two 
generating  units  having  a  total  installed 
capacity  of  3.0  MW;  (4)  a  proposed 
1.320-foot-long.  161  kVA  transmission 
line;  and  (5)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  542,880  MWH  and  would 
be  sold  to  a  local  utiUty. 

1,  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,C,  andD2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,, to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 


Submission  of  a  timely  notice  of  intent 
allows  an  intenested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit— Any  » 

qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Inter\'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 
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C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION" 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc.  98-6352  Filed  3-11-98;  8:45  am) 
BILUNG  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5976-8] 

New  Jersey  State  Prohibition  on 
Marine  Discharges  of  Vessel  Sewage; 
Receipt  of  Petition  and  Tentative 
Determination 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


Notification  is  hereby  given  that  a 
petition  was  received  from  the  State  of 
New  Jersey  on  October  10, 1997, 
requesting  a  determination  by  the 
Regional  Administrator,  Environmental 
Protection  Agency  ,  pursuant  to  section 
312(0  of  Public  Law  92-500.  as 
amended  by  Public  Law  95-217  and 
Public  Law  100-4  (the  Clean  Water  Act), 
that  adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 


sewage  from  all  vessels  are  reasonably 
available  for  the  waters  of  the 
Manasquan  River,  Counties  of 
Monmouth  and  Ocean,  State  of  New 
Jersey. 

This  petition  was  made  by  the  New 
Jersey  Department  of  Environmental 
Protection  (NpEP)  in  cooperation  with 
the  Monmouth-Ocean  Alliance  to 
Enhance  the  Manasquan  River.  Upon 
receipt  of  an  affirmative  determination 
in  response  to  this  petition,  NJDEP 
would  completely  prohibit  the 
discharge  of  sewage,  whether  treated  or 
not,  from  any  vessel  in  Manasquan 
River  in  accordance  with  section 
312(f)(3)  of  the  Clean  Water  Act  and  40 
CFR  140.4(a). 

The  Manasquan  River  is  located  in 
central  New  Jersey  and  runs 
southeasterly  through  Monmouth 
County  for  more  than  23  miles  before 
emptying  into  the  Atlantic  Ocean  at  the 
Manasquan  Inlet.  The  Manasquan  River 
is  classified  as  a  medium  river  with  a 
drainage  area  of  81  square  miles.  The 
lower  6.5  miles  of  the  river  forms  the 
estuary  that  is  bordered  by  Wall 
Township,  Brielle  Borough  and 
Manasquan  Borough  to  the  north  and 
Brick  Township.  Point  Pleasant  Borough 
and  Point  Pleasant  Beach  borough  to  the 
south.  The  proposed  No-Discharge  Zone 
would  include  all  navigable  waters  in 
the  Manasquan  Estuary  beginning  at 
Manasquan  Inlet  and  including 
Stockton  Lake.  Glimmer  Glass.  Lake 
Louise  and  Point  Pleasant  Canal  up  to 
the  Route  88  bridge. 

Information  submitted  by  the  State  of 
New  Jersey  and  the  Monmouth-Ocean 
Alliance  to  Enhance  the  Manasquan 
River  states  that  there  are  five  existing 
pump-out  facilities  available  and  two 
portable  toilet  dump  stations  to  service 
ve^els  which  use  the  Manasquan  River. 
Brielle  Marine  Basin,  located  at  608 
Green  Avenue,  Brielle,  operates  a 
stationary  pumpout  and  a  portable 
pumpout.  The  pumpouts  are  available 
from  8  a.m.  to  5  p.m.  and  are  operated 
by  the  marina  staff.  Brielle  Yacht  Club, 
located  201  Union  Lane,  Brielle, 
operates  a  stationary  pumpout.  The 
pumpout  is  available  from  5  a.m.  to  10 
p.m.  and  is  operated  by  the  marina  staff. 
Manasquan  River  Club,  located  at  217 
Riverside  Drive,  Brick,  operates  a 
portable  toilet  dump  station.  The  dump 
station  is  available  from  8  a.m.  to  5  p.m. 
and  is  self-operated.  Suburban 
Boatworks  and  Marina,  located  at  1500 
Riverside  Drive,  Brick,  operates  a 
stationary  pumpout  and  a  portable  toilet 
dump  station.  The  pumpout  and  dump 
station  are  available  from  9  a.m.  to  5 
p.m.  and  are  operated  by  the  marina 
staff.  Crystal  Point  Yacht  Club,  located 
at  4000  River  Road,  Point  Pleasant. 


operates  a  stationary  pumpout.  The 
pumpout  is  available  from  9  a.m.  to  5 
p.m.  and  is  self-operated.  All  marinas 
charge  a  $5.00  fee  for  use  of  the 
pumpout/dump  facilities.  Only  one    ' 
facility,  Manasquan  Marine  Center,  has 
a  draft  restriction  at  the  pumpout  which 
would  exclude  boats  with  a  draft  3  feet 
or  greater.  Six  facilities  are  proposing  to 
construct  seven  additional  pumpout 
facilities  (one  is  actually  a  replacement 
of  an  existing  pumpout  with  two  sub- 
stations) and  three  portable  toilet  dump 
stations.  These  proposed  facilities  were 
scheduled  to  be  completed  by 
September  1997.  Two  other  facilities, 
Manasquan  Municipal  Marina  and 
Bogan's  Deep  Sea  Fishing  Center,  have 
pump-out  facilities  but  their  use  is  not 
available  to  the  public  and  were  not 
counted  when  assessing  the  adequacy  of 
pumpouts  in  the  proposed  area. 

Within  six  nautical  miles  of  the 
Manasquan  River  are  eight  additional 
pump-out  facilities  and  two  portable 
toilet  dump  stations.  Three  facilities  are 
located  on  the  Shark  River,  three 
facilities  are  located  on  the  Metedeconk 
River  and  two  facilities  are  on  Bameeat 
Bay.  * 

Vessel  waste  generated  from  the 
pump-out  facilities  in  the  Monmouth 
County  is  conveyed  to  the  South 
Monmouth  Regional  Sewage  Authority 
(NJPDES  Permit  No.  NJ0024520).  Vessel 
waste  generated  from  the  pump-out 
facilities  in  the  Ocean  County  is 
conveyed  to  the  Ocean  County  Utilities 
Authority— Northern  Plant  (NJPDES 
Permit  No.  NJ0028142).  These  plants 
operate  under  permits  issued  by  the 
New  Jersey  Department  of 
Environmental  Protection. 

According  to  the  State's  petition,  the 
maximum  daily  vessel  population  for 
the  waters  of  Manasquan  River  is 
approximately  2624  vessels.  This 
estimate  is  based  on  (1)  vessels  docked 
at  marinas  and  yacht  clubs  (1940 
vessels),  (2)  vessels  docked  at  non- 
marina  facilities  (559  vessels)  and  (3) 
transient  vessels  (125  vessels).  "The 
vessel  population  based  on  length  is 
1505  vessels  less  than  26  feet  in  length, 
885  vessels  between  26  feet  and  40  feet 
in  length  and  234  vessels  greater  than  40 
feet  in  length.  Based  on  number  and  size 
of  boats,  and  using  various  methods  to 
estimate  the  number  of  holding  tanks,  it 
is  estimated  that  3  to  5  pumpouts  are 
needed  for  the  Manasquan  River. 

The  EPA  hereby  makes  a  tentative 
affirmative  determination  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
the  Manasquan  River  in  the  counties  of 
Monmouth  and  Ocean,  New  Jersey.  A 
final  determination  on  this  matter  will 
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be  made  following  the  30  day  period  for 
public  comment  and  will  result  in  a 
New  Jersey  State  prohibition  of  any 
sewage  discharges  from  vessels  in 
Manasquan  River. 

Comments  and  views  regarding  this 
petition  and  EPA's  tentative 
determination  may  be  filed  on  or  before 
April  13,  1998.  Comments  or  requests 
for  information  or  copies  of  the 
applicant's  petition  should  be  addressed 
to  Waher  E.  Andrews,  U.S. 
Environmental  Protection  Agency, 
Region  n.  Water  Programs  Branch,  290 
Broadway,  24th  Floor,  New  York,  New 
York,  10007-1866.  Telephone:  (212) 
637-3880. 

Dated:  February  19. 1998. 
William  J.  Miuzynaki, 
Acting  Regional  Administrvtor. 
jFR  Doc.  98-6382  Filed  3-11-98;  8.45  am) 
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ENVIROflMENTAL  PROTECTION 
AGENCY 

[FRL-6t7ft-7] 

N«w  JarMy  State  Prohibnion  on 
Marina  Dtochargaa  of  Vaaaai  Sawaga; 
Racaipt  of  Palitlon  and  Tantativa 
Datermlnatlon 

AOBCY:  Environmental  Protection 
Agency  (n»A). 
action:  Notice. 

Notice  is  hereby  given  that  a  petition 
was  received  from  the  State  of  New 
Jersey  on  September  3, 1997,  requesting 
a  determination  by  the  Regional 
Administrator,  Environmental 
Protection  Agency,  pursuant  to  section 
312(f)  of  Public  Law  92-500,  as 
amended  by  Public  Law  95-217  and 
Public  Law  100-4  (the  Clean  Water  Act), 
that  adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  navigable  waters  of  the 
Shark  River,  Monmouth  County,  State  of 
New  Jersey. 

This  petition  was  made  by  the  New 
Jersey  Department  of  Environmental 
Protection  (NJDEP)  in  cooperation  with 
Monmouth  County  and  the  Shark  River 
Roundtable.  Upon  receipt  of  an 
affirmative  determination  in  response  to 
this  petition.  NPEP  would  completely 
prohibit  the  discharge  of  sewage, 
whether  treated  or  not.  from  any  vessel 
in  the  Shark  River  in  accordance  with 
section  312(f)(3)  of  the  Clean  Water  Act 
and  40  CFR  140.4(a). 

The  Shark  River,  located  in  central 
New  Jersey,  has  its  headwaters  in 
Tinton  Falls  and  flows  into  its  estuary 
of  approximately  810  acres.  The  estuary 


is  surrounded  by  the  towns  of  Avon-by- 
the-Sea,  the  Borough  of  Belmar. 
Neptune  City.  Neptune  Township  and 
Wall  Township.  The  river  empties  into 
the  Atlantic  Ocean  via  the  Shark  River 
Inlet.  The  Shark  River  drains  a 
watershed  area  of  23  square  miles.  The 
proposed  No-Discharge  Zone  would 
include  all  navigable  waters  in  the 
Shark  River  beginning  at  the  Shark 
River  Inlet. 

Information  submitted  by  the  State  of 
New  Jersey,  the  Monmouth  County,  and 
the  Shark  River  Roundtable  states  that 
there  are  two  existing  pumpout  facilities 
available  and  two  portable  toilet  dump 
stations  to  service  vessels  which  use  the 
Shark  River.  Belmar  Municipal  Marine 
Basin,  located  at  900  Marine  Avenue, 
Belmar,  operates  a  stationary  pumpout 
and  a  dimip  station  for  portable  toilets. 
The  pumpout  and  dump  station  are 
available  at  all  hours  and  are  operated 
by  the  marina  staff  from  6  a.m.  to  6  p.m 
or  by  the  boater  at  all  other  hours.  Main 
One  Marina,  located  at  1  Main  Street. 
Avon,  operates  a  stationary  pumpout 
and  a  portable  toilet  dump  station.  The 
pumpout  and  dump  station  are  available 
from  8  a.m.  to  5  p.m.  and  are  operated 
by  marina  staff.  Total  Marine  at 
Seaview,  located  at  120  Sea  Spray  L.ane, 
Neptune,  operates  a  stationary  pumpout 
which  serves  boats  docked  at  the  marina 
only.  The  pimipout  is  available  on 
demand.  Tnis  facility  was  not  included 
in  the  assessment  of  adequacy  of 
pumpouts  available  to  the  boating 
population  since  90%  of  the  vessels  are 
excluded  fix)m  its  use. 

Four  facilities  are  proposing  to 
construct  additional  pumpout  facilities 
(one  each).  Shark  River  Hills  Marina, 
Shark  River  Hills  Beach  and  Yacht  Club, 
Shark  River  Yacht  Club  and  Belmar  / 
Municipal  Marina  have  applied  for 
Clean  Vessel  Act  grants  to  fund  the 
installation  of  pumpout  facilities.  All 
existing  and  proposed  pumpout 
facilities  are  located  in  areas  where  six 
feet  mean  low  water  depth  is  avalable. 
No  vessels  will  be  excluded  from  use  of 
the  pumpouts  due  to  draft  restrictions. 

Vessel  waste  generated  from  the 
pump-out  facilities  in  Wall  Township 
and  the  Borough  of  Belmar  is  conveyed 
to  the  South  Monmouth  Regional 
Sewage  Authority  (NJPDES  Permit  No. 
NJ0024520).  Vessel  waste  generated 
from  the  pump-out  facilities  in  Avon, 
Neptune  City  and  Neptune  Township  is 
conveyed  to  the  Neptune  Tovmship 
Sewage  Authority  (NJPDES  Permit  No. 
NJ0024872).  These  plants  operate  under 
permits  issued  by  the  New  Jersey 
Department  of  Environmental 
Protection. 

According  to  the  State's  petition,  the 
maximum  daily  vessel  population  for 


the  Shark  River  is  approximately  1183 
vessels.  This  estimate  is  based  on  (1) 
vessels  docked  at  marinas  and  yacht 
clubs  (882  vessels),  (2)  vessels  docked  at 
non-marina  facilities  (129  vessels)  and 
(3)  transient  vessels  (172  vessels).  The 
vessel  population  based  on  length  is  872 
vessels  less  than  26  feet  in  length,  263 
vessels  between  26  feet  and  40  feet  in 
length  and  48  vessels  greater  than  40 
feet  in  length.  Based  on  nimiber  and  size 
of  boats,  and  using  various  methods  to 
estimate  the  number  of  holding  tanks,  it 
is  estimated  that  1  to  2  pimipouts  are 
needed  for  the  Shark  River. 

The  EPA  hereby  makes  a  tentative 
affirmative  determination  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
the  Shark  River  in  the  County  of 
Monmouth,  New  Jersey.  A  final 
determination  on  this  matter  will  be 
made  following  the  30  day  period  for 
public  conmient  and  will  result  in  a 
New  Jersey  State  prohibition  of  any 
sewage  discharges  from  vessels  in  the 
Shark  River. 

Comments  end  views  regarding  this 
petition  and  EPA's  tentative 
determination  may  be  filed  on  or  before 
April  13, 1998.  Comments  or  requests 
for  informaticD  or  copies  of  the 
applicant's  petition  ^ould  be  addressed 
to  Walter  E.  Andrews,  U.S. 
Environmental  Protection  Agency, 
Region  n.  Water  Programs  Branch,  290 
Broadway.  24th  Floor,  New  York.  New 
York,  10007-1866.  Telephone:  (212) 
637-3880. 

Dated:  February  19, 1998. 
William  J.  Muajnuki, 
Acting  Regional  Administrator. 
IFR  Doc.  98-6388  Filed  3-11-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-697»-8] 

EPA  Position  Statantant  on 
Environmental  Managamant  Systems 
and  ISO  14001  and  a  Raquastfor 
Comments  on  the  Nature  of  the  Data 
To  Be  Collactad  From  Environmental 
Management  System/ISO  14001  Pilota 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Position  statement;  request  for 

comment  on  information  gathering. 

SUMMARY:  This  doomient  communicates 
the  EPA's  position  regarding 
Environmental  Management  Systems 
(EMSs),  including  those  based  on  the 
International  Organization  for 
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Standardization  (ISO)  14001  standard. 
This  document  also  describes  the 
evaluative  stage  EPA  is  entering 
concerning  EMSs.  Further,  it  solicits 
comments  on  proposed  categories  of 
information  to  be  collected  from  a 
variety  of  sources  that  will  provide  data 
for  a  public  policy  evaluation  of  EMSs. 
FOR  FUFITHER  INFORMATION  CONTACT: 
Office  of  Reinvention — ^EMS. 
Environmental  Protection  Agency,  401 
M  St.,  SW,  mail  code  1803.  Washington, 
D.C.  20460,  Telephone:  (202)  260-4261. 
E-mail:  reinvention@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

A  diverse  group  of  organizations, 
associations,  private  corporations  and 
governments  has  been  developing  and 
implementing  various  EMS  frameworks 
for  the  past  thirty  years.  For  example, 
the  Chemical  Manufacturers  Association 
created  its  own  framework  called 
Responsible  Care.  In  addition,  the 
French,  Irish,  Dutch,  and  Spanish 
governments  developed  their  own 
voluntary  EMS  standards. 

The  possibility  that  these  diverse  EMS 
frameworks  could  result  in  barriers  to 
international  trade  led  to  a  heightened 
interest  in  formulating  an  international 
voluntary  standard  for  EMSs.  To  that 
end,  the  International  Organization  for 
Standardization  (ISO),  consisting  of 
representatives  fit)m  industry, 
government,  non-governmental 
organizations  (NGOs),  and  other 
entities,  finalized  the  ISO  14001  EMS 
standard  in  September  1996.  The  intent 
of  this  standard  is  to  produce  a  single 
framework  for  EMSs,  which  can 
accommodate  varied  applications  all 
over  the  world.  ISO  14001  is  unique 
among  the  ISO  14000  standards  because 
it  can  be  objectively  audited  against  for 
internal  evaluation  purposes  or  for 
purposes  of  self-declaration  or  third- 
party  certification  of  the  system. 

EPA  participation  in  the  development 
of  voluntary  standards,  including  the 
ISO  14000  series  of  standards,  is 
consistent  with  the  goals  reflected  in 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  (Pub.  L.  No.  104- 
113,  s.  12(d),  15  U.S.C.  272  note).  The 
NTTAA  requires  federal  agencies  to  use 
voluntary  consensus  standards  in 
certain  activities  as  a  means  of  carrying 
out  policy  objectives  or  other  activities 
determined  by  the  agencies,  unless  the 
use  of  these  standards  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  addition, 
agencies  must  participate  in  the 
development  of  voluntary  standards 
when  such  participation  is  in  the  public 


interest  and  is  compatible  with  an 
agency's  mission,  authority,  priority, 
and  budget  resources.  Agency 
participation  in  the  development  of 
EMS  voluntary  standards  does  not 
necessarily  connote  EPA's  agreement 
with,  or  endorsement  of,  such  voluntary 
standards. 

On  December  16, 1997,  EPA  Deputy 
Administrator  Fred  Hansen  asked  EPA's 
newly  chartered  Office  of  Reinvention 
"to  take  lead  responsibility  for  policy 
coordination  of  all  EMS  pilots, 
programs,  and  communications."  (Full 
text  of  memo  available  at  www.epa.gov/ 
reinvent.)  This  notice  initiates  the  Office 
of  Reinvention's  effort  to  ensure  pubhc 
input  in  that  endeavor. 

n.  Statement 

Implementation  of  an  EMS  has  the 
potential  to  improve  an  organization's 
environmental  performance  and 
compliance  with  regulatory 
requirements.  EPA  supports  and  will 
help  promote  the  development  and  use 
of  EMSs,  including  those  based  on  the 
ISO  14001  standard,  that  help  an 
organization  achieve  its  environmental 
obligations  and  broader  environmental 
performance  goals.  In  doing  so,  EPA 
will  work  closely  with  all  key 
stakeholders,  especially  our  partners  in 
the  States. 

EPA  encourages  the  use  of  EMSs  that 
focus  on  improved  envirorunental 
performance  and  compliance  as  well  as 
source  reduction  (pollution  prevention) 
and  system  performance.  EPA  supports 
efforts  to  develop  quality  data  on  the 
performance  of  any  EMS  to  determine 
the  extent  to  which  the  system  can  help 
bring  about  improvements  in  these 
areas.  EPA  also  encourages 
organizations  that  develop  EMSs  to  do 
so  through  an  open  and  inclusive 
process  with  relevant  stakeholders,  and 
to  maintain  accountability  for  the 
performance  outcomes  of  their  EMSs 
through  measurable  objectives  and 
targets.  EPA  encourages  organizations  to 
make  information  on  the  actual 
performance  of  their  environmental 
management  systems  available  to  the 
public  and  governmental  agencies  In 
addition,  through  initiatives  such  as 
Project  XL  and  the  Environmental 
Leadership  Program,  EPA  is 
encouraging  the  testing  of  EMSs  to 
achieve  superior  environmental 
performance.  At  this  time,  EPA  is  not 
basing  any  regulatory  incentives  solely 
on  the  use  of  EMSs,  or  certification  to 
ISO  14001. 

The  Commission  for  Environmental 
Cooperation  (CEC)  Council  issued  on 
June  12, 1997,  a  resolution  (#97-05) 
signed  by  EPA  Deputy  Administrator 
Fred  Hansen  on  behalf  of  the  United 


States  concerning  "future  cooperation 
regarding  environmental  management 
systems  and  compliance."  The  CEC 
Council  was  formed  pursuant  to  the 
North  American  Agreement  on 
Environmental  Cooperation,  an 
environmental  side  agreement  to  the 
North  American  Free  Trade  Agreement, 
and  is  comprised  of  the  environmental 
ministers  for  Canada,  Mexico  and  the 
United  States.  The  declarative  and 
directive  paragraphs  of  the  Council's 
resolution  #97-05  read  as  follows: 
The  Council  *  •  •  Declares  That: 
Govemments  must  retain  the  primary  role  in 
establishing  environmental  standards  and 
verifying  and  enforcing  compliance  with 
laws  and  regulations.  Strong  and  eSiective 
governmental  programs  to  enforce 
environmental  laws  and  regulations  are 
essential  to  ensure  the  protection  of  public 
health  and  the  environment  Voluntary 
compliance  programs  and  initiatives 
developed  by  governments  can  supplement 
strong  and  eff«:tive  enforcement  of 
environmental  laws  and  regulations,  can 
encourage  mutual  trust  between  regulated 
entities  and  government,  and  can  fecilitate 
the  achievement  of  common  environmental 
protection  goals;  Private  voluntary  efforts, 
such  as  adoption  of  Enviroiuiental 
Management  Systems  (EMSs)  such  as  those 
based  on  the  International  Organization  on 
Standardization's  Specification  Standard 
14001  (ISO  14001).  may  also  foster  improved 
environmental  compliance  and  sound 
environmental  management  and 
performance.  ISO  14001  is  not,  however,  a 
performance  standard.  Adoption  of  an  EMS 
pursuant  to  ISO  14001  does  not  constitute  or 
guarantee  compliance  with  legal 
requirements  and  will  not  in  any  way 
prevent  the  govemments  from  taking 
enforcement  actions  where  appropriate; 
Hereby  Directs: 

The  Working  Group  to  explore  (1)  the 
relationship  between  the  ISO  14000  series 
and  other  voluntary  EMSs  to  government 
programs  to  enforce,  verify  and  promote 
compliance  with  environmental  laws  and 
regulations,  and  (2)  opportunities  to 
exchange  information  and  develop 
cooperative  positions  regarding  the  role  and 
effect  of  EMSs  on  compliance  and  other 
environmental  performance.  The  Working 
Group  shall,  no  later  than  the  1998  Council 
Session,  report  its  results  to  the  Council  and 
provide  recommendations  for  future 
cooperative  action  in  this  area.  The  review 
and  recommendations  shall  recognize  and 
respect  each  Party's  domestic  requirements 
and  sovereignty. 

III.  Evaluative  Phase 

EPA  is  working  in  partnership  with  a 
number  of  states  to  explore  the  utility  of 
EMSs,  especially  those  based 
substantially  on  ISO  14001,  in  public 
policy  innovation.  The  goal  of  this 
partnership  is  to  gather  credible  and 
compatible  information  of  known 
quality  adequate  to  address  key  public 
policy  issues.  The  primary  mechanism 
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to  generate  this  information  will  be  pilot 
projects.  Valid,  compatible  data  from 
other  sources  will  also  be  used 
whenever  possible.  To  make  efficient 
use  of  resources,  and  to  ensure  more 
robust  research,  EPA  and  states  will 
work  together  on  the  creation  of  a 
common  data  base.  The  data  base  will 
be  open  and  usable,  while  recognizing 
the  need  to  insure  the  appropriate  level 
of  confidentiality  for  participants. 

A  group  of  federal  and  state  officials 
involved  in  EMS  pilot  projects  have 
been  working  together  to  set  up  a 
common  national  database  of 
information  gathered  through  the  pilot 
projects.  As  part  of  that  process,  EPA 
and  states  are  developing  a  series  of  data 
protocols  which  provide  instructions 
and  survey  instruments  to  guide  the 
actual  collection  of  data  for  the  data 
base.  That  document  will  be  available  at 
http://www.epa.gov/reinvent. 

This  document  will  serve  to  solicit 
comments  on  the  categories  of 
information  to  be  collected.  From  the 
following  general  categories  of 
information  (and  possibly  others).  EPA 
and  participating  states  will  develop  the 
above  mentioned  protocols. 

The  following  categories  are  designed 
to  provide  a  general  4dea  as  to  the  types 
of  information  that  EPA  beheves  should 
be  collected  to  evaluate  the  effectiveness 
of  EMSs  from  the  perspective  of 
regulators.  EPA  further  believes  that 
collection  of  data  in  all  categories  will 
allow  the  fullest  understanding  and 
evaluation  of  the  benefits  of  an  EMS. 
The  data  categories  which  appear  in  this 
document  were,  to  the  extent  possible, 
developed  around  the  kinds  of  data  we 
believe  will  or  could  be  generated  by  an 
ISO  14001  EMS. 

1.  Environmental  Performance 

The  impact  a  facility  has  on  the 
environment  is  of  paramount 
im{>ortance  to  regulators'  assessment  of 
EMSs.  Thus,  it  is  critical  to  measure  any 
change  in  a  facility's  environmental 
performance  that  might  be  attributable 
to  implementation  of  an  EMs. 
Information  would  be  collected  as  to  the 
types,  amounts,  and  properties  of 
pollutants  that  are  released  to  air, 
surface  water,  groundwater,  or  the  land. 
Information  on  these  pollutants  would 
need  to  be  normalized  to  a  facility's 
production  levels.  Information  relating 
to  recycling,  reuse,  and  energy 
requirements  could  also  be  included. 
This  inquiry  could  include  both 
regulated  and  non-regulated  pollutants. 

2.  Compliance 

Implementation  of  an  EMS  has  the 
potential  to  improve  an  organization's 
environmental  compliance  with 


regulatory  requirements.  The  goal  of 
collecting  compliance  information  is  to 
be  able  to  measure  the  relationship 
between  an  EMs  and  compliance  with 
local,  state  and  federal  environmental 
regulations.  The  types  of  data  to  be 
collected  would  include:  information  on 
whether  the  facility  has  a  recent  history 
of  regulatory  violations;  the  number, 
and  seriousness  of  the  violations;  how 
quickly  violations  were  discovered  and 
corrected;  and  measurements  of  any 
changes  in  regulatory  compliance  status. 

3.  Pollution  Prevention 

Pollution  prevention  is  a  significant 
goal  for  both  federal  and  state 
regulators.  Therefore,  better 
understanding  the  relationship  between 
an  organization's  overall  performance 
and  the  role  of  pollution  prevention  in 
the  organization's  EMs  is  important  to 
regulators.  In  the  federal  context, 
pollution  prevention  is  defined  as 
...  »  •  gjjy  practice  which — (1)  reduces 
the  amount  of  any  hazardous  substance, 
pollutant,  or  contaminant  entering  any 
waste  stream,  or  otherwise  released  into 
the  environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal:  and  (ii)  reduces  the  hazards 
to  public  health  and  the  environment 
associated  with  the  release  of  such 
substances,  pollutants,  or 
contaminants."  *  This  definition  will 
likely  serve  as  a  basis  for  helping  an 
organization  identify  measures  that  it 
might  have  taken  towards  pollution 
prevention.  Data  collected  would 
include  a  description  of  the  type  of 
pollution  prevention  and  source 
reduction  techniques  used,  including 
good  operating  practices,  inventory 
control,  spill  and  leak  prevention,  raw 
material  modification/substitution, 
process  modification,  and  product 
reformulation  or  redesign. 

4.  Environmental  Conditions 

In  order  to  understand  the  impact  of 
an  EMs  on  the  environment,  it  is 
necessary  to  know  something  about  the 
status  of  the  ambient  environment 
surrounding  the  facility  prior  to 
implementation  of  an  EMS.  An  analysis 
of  this  nature  will  not  only  help 
regulators  evaluate  EMs,  it  should  also 
help  facility  mangers  prioritize  their 
environmental  aspects  and  shape  the 
policies  and  objectives  of  their  EMSs. 
Environmental  conditions  data  will 
assist  all  parties  in  determining  the 
sustainability  of  certain  human 
activities  from  an  environmental, 
economic  and  social  perspective.  It  is 
difficult,  of  course,  to  collect  accurate 


'  Pollution  Prevention  Act  of  1990  Section  6603. 
42  U.S.C.  13102  (1990). 


and  comparable  information  about 
environmental  conditions.  The  time  and 
expense  needed  for  a  facility  to  collect 
and  report  such  data  could  be 
prohibitive.  Also,  the  selection  of  an 
appropriate  geographic  focus — local, 
regional,  or  gk)bal — will  be  challenging. 
One  way  to  minimize  this  burden  would 
be  to  utilize  available  governmental  or 
other  surveys  (e.g.,  the  1990  U.S. 
Census,  hydrogeologic  reports). 
Nevertheless,  to  the  degree  that  these 
obstacles  can  be  overcome,  the  analysis 
conducted  by  federal  and  state 
regulators  will  benefit. 

5.  Costs/Benefits  to  Impelementing 
Facilities 

There  has  been  much  speculation  and 
assertion  about  the  relative  costs  and 
benefits  associated  with  the 
implementation  of  an  EMS.  Data 
collected  in  this  category  should  help 
provide  answers  to  questions 
concerning  possible  net  financial 
benefits  that  might  accompany  • 

improved  compliance  and  increased 
environmental  performance,  or  that 
might  result  from  being  able  to  achieve 
compliance  in  less  costly  ways.  The 
data  may  also  shed  light  on  the  costs 
associated  with  higher  levels  of 
environmental  performance.  It  is 
important  to  recognize  some  of  the 
limitations  inherent  in  traditional 
approaches  to  cost/benefit  analysis.  To 
address  these  limitations,  organizations 
could  be  encouraged  to  identify 
intangible  costs  and  benefits  associated 
with  the  implementation  of  an  EMS, 
even  if  they  are  difficult  to  quantify. 
Also,  a  list  of  usually  "hidden"  costs 
and  benefits  could  be  used  to  help 
organizations  identify  and  understand 
costs  and  benefits  that  are  traditionally 
overlooked. 

6.  Stakeholder  Participation  and 
Confidence 

Community  participation  has  become 
an  increasingly  important  component  of 
federal  and  state  efforts  to  increase 
environmental  performance  and  protect 
human  health.  Both  federal  and  state 
regulators  are  interested  in 
understanding  the  involvement  of  local 
communities  and  other  stakeholders  in 
the  EMS  process.  Data  could  be 
collected  to  assess  the  amount  and 
degree  of  stakeholder  participation  in 
both  the  development  and 
implementation  of  an  organization's 
EMS,  or  the  effect  that  such 
participation  has  on  the  public 
credibility  of  the  facility's  EMS 
implementation. 

More  information  concerning  the  pilot 
projects  as  well  as  other  federal,  state 
and  international  initiatives  relating  to 
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EMSs  and  ISO  14000  can  be  found  in 
the  ISO  14000  Resource  Directory 
(copies  can  be  obtained  through  EPA's 
Pollution  Prevention  Information 
Clearinghouse  at  202-260-1023,  e-mail: 
ppic@epamail.epa.gov). 

Dated:  March  6, 1998. 
Fred  Hansen, 

Deputy  Administrator. 

[FR  Doc.  98-6389  Filed  3-11-98;  8:45  am] 

BILUNG  CODE  6S40-60-M 


Federal  Register / Vol.  63,  No.  48 /Thursday.  March  12.  1998 /Notices 


12097 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00526;  FRL-6777-*] 

Pesticides  and  A  National  Strategy  for 
Health  Care  Providers;  Open  Meetings 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  A  coalition  of  Federal 
agencies  has  initiated  a  national  effort  to 
improve  the  education  and  training  of 
health  professionals  in  the  prevention 
and  management  of  health  problems 
associated  with  pesticide  related  illness 
and  injury.  This  initiative  is  sponsored 
by  EPA,  in  collaboration  with  the 
Department  of  Health  and  Human 
Services,  the  Department  of  Agriculture, 
and  the  Department  of  Labor.  The  first 
national  workshop  for  this  effort  will  be 
held  on  April  23-24, 1998,  in  Arlington, 
VA.  This  notice  announces  the  location 
and  times  for  the  meetings.  Tlie 
meetings  are  open  to  the  public. 
DATES:  The  meetings  will  be  held  on 
Thursday,  April  23,  1998,  from  1  p.m. 
to  5  p.m.  and  Friday,  April  24,  1998, 
from  8  a.m.  to  5  p.m. 
ADDRESSES:  The  meeUngs  will  be  held 
at:  Sheraton  National  Hotel,  Columbia 
Pike  and  Washington  Boulevard, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kevin  Keaney  or  Ameesha  Mehta, 
Field  Operations  Division  (7506C). 
Office  of  Pesticide  Programs, 
Envirormiental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Telephone  number:  (703)  305-7666,  Fax 
number:  (703)  308-2962,  E-mail: 
mehta.ameesha@epamail.epa.gov. 

List  of  Subjects 

Environmental  protection. 

Dated:  March  6, 1998. 

Anne  E.  Lindsay, 

Director,  Field  and  External  Affairs  Division, 
Office  of  Pesticide  Programs. 

(FR  Doc.  98-6384  Filed  3-11-98:  8:45  am] 

BILUNG  CODE  66«0-60-F 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  NUMBER:  5827. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Tuesday,  March  10,  1998,  10:00  a.m. 

Meeting  closed  to  the  public. 

This  meeting  was  canceled. 
DATE  &  TIME:  Tuesday,  March  17,  1998 
at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

rrEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Maijorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  98-6477  Filed  3-9-98;  5:01  pm) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  hsted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  hsted  below. 

The  applications  hsted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 


Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  6,  1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  BOC  Financial  Corp.,  Landis,  North 
Carolina;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  the 
Carolinas,  the  proposed  successor  by 
charter  conversion  to  Landis  Savings 
Bank,  SSB,  Landis,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

I.  First  Neighborhood  Bancshares, 
Inc.,  Employee  Stock  Ownership  Plan, 
Toledo,  Illinois,  to  become  a  bank 
holding  company  by  acquiring  31.19 
percent  of  the  voting  shares  of  First 
Neighborhood  Bancshares,  Inc.,  Toledo. 
Illinois,  and  Greenup  National 
Corporation,  Greenup,  Illinois,  and 
thereby  indirectly  acquire  First  State 
Bank  of  Newman,  Newman,  lUinois, 
The  First  National  Bank  in  Toledo, 
Toledo,  Illinois,  and  The  Greenup 
National  Bank,  Greenup,  Ilhnois. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri 
63102-2034: 

1.  S  &■  C Holdings,  Inc.,  Memphis. 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Independent  Bank 
(in  organization),  Memphis,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  9,  1998. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-6379  Filed  3-11-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Statement  of  Organization.  Functions 
and  Delegation  of  Authority 

Part  A  (Office  of  the  Secretary), 
Chapter  AE  (Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(OASPE)),  of  the  Statement  of 
Organization,  Functions  and  Delegation 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (most 
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recently  amended  at  58  FR  247  on  May 
8, 1996)  is  amended  as  follows: 

I.  Chapter  AE.  paragraph  C.  within 
"The  Office  of  Health  Policy."  and 
paragraph  3,  "Division  of  Health 
Delivery  Systems." 

3.  The  Division  of  Health  Delivery 
Systems  is  responsible  for  policy 
coordination,  longrange  planning, 
formulating  budget  and  legislation, 
economic  analysis,  program  analysis. 
review  of  regulations,  evaluation  and 
information  dissemination  related  to 
health  services,  and  organization  and 
delivery  policy.  Topics  include 
consumer  issues  such  as  quality  and 
consumer  protections;  private 
insurance;  health  care  organization  and 
Hnancial  issues.  Functions  include 
analyzing  trends  in  the  private  health 
care  sector;  studying  the  interactions  of 
the  private  and  public  health  care 
sectors  in  terms  of  cost  effectiveness, 
service  levels  and  effects  on  consumers; 
analyzing  alternative  legislative  and 
regulatory  proposals;  preparing  short- 
term  policy  analyses  and  evaluations  of 
existing  and  potential  policies  and 
programs  particularly  those  that  cut 
across  the  Department's  program  areas. 
The  Division  also  coordinates  work  and 
plays  a  liaison  role  across  the 
Department  and  with  other  Departments 
(including  Treasury,  Justice  and  Labor). 

Dated:  March  5. 1998. 
John  |.  Callahan, 

Assistant  Secntary  for  Management  Sr 

Budget. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

National  Advisory  Council  for  Health 
Care  Policy,  Research,  and  Evaluation: 
Request  for  Nominations  for  Public 
Menit)ers 

agency:  Agency  for  Health  Care  Policy 
and  Research.  HHS. 
ACTION:  Request  for  nominations  for 
public  members. 

SLMKHKIARY:  42  U.S.C.  299c.  section  921  of 
the  Public  Health  Service  (PHS  Act), 
established  a  National  Advisory  Council 
for  Health  Care  Policy,  Research,  and 
Evaluation  {the  Council).  The  Council  is 
to  advise  the  Secretary  and  the 
Administrator,  Agency  for  Health  Care 
Policy  and  Research  (AHCPR),  on . 
matters  related  to  actions  of  the  Agency 
to  enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services, 
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and  access  to  such  services  through 
scientific  research,  the  promotion  of 
improvements  in  clinical  practice  and 
in  the  organization,  financing,  and 
delivery  of  health  care  services. 

Four  current  members'  terms  will 
expire  in  June  1998  and  there  are  three 
other  vacancies  to  be  filled.  We  are 
seeking  persons  who  are  distinguished 
in  the  conduct  of  health  services  to 
research,  pjersons  distinguished  in  the 
practice  of  medicine,  and  persons  to 
represent  health  care  consumers' 
interests  to  fill  these  positions  in 
accordance  with  the  legislated  mandate 
establishing  the  Council. 
DATES:  Nominations  should  bo  received 
on  or  before  April  30. 
ADDRESSES:  Nominations  should  be  sent 
to  Ms.  Pat  Longus,  AHCPR,  2101  East 
Jefferson  Street,  Suite  603,  Rockville, 
Maryland  20857.  Nominations  also  may 
be  faxed  to  (301) 443-0251. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Foster,  AHCPR,  at  (301)  594- 
1349. 

SUPPLEMEHTARY  INFORMATION:  42  U.S.C. 
299c,  section  921  of  the  PHS  Act, 
provides  that  the  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation  shall  consist 
of  17  appropriately  qualified 
representatives  of  the  public  appointed 
by  the  Secretary  of  Health  and  Human 
Services  and  five  ex  officio 
representatives  from  Federal  agencies 
conducting  or  supporting  health  care 
research.  The  Council  meets  in  the 
Washington,  D.C.,  metropolitan  area 
approximately  three  times  a  year  to 
provide  broad  guidance  to  the  Secretary 
and  AHCPR's  Administrator  on  the 
direction  and  programs  for  AHCPR. 

To  assure  broad  representation, 
individuals  serving  on  AHCPR's 
Advisory  Council  reflects  a  variety  of 
discipline  and  perspectives.  Of  the 
seven  positions  for  which  nominations 
are  being  sought,  four  require 
individuals  distinguished  in  health 
services  research,  two  require 
individuals  distinguished  in  the 
practice  of  medicine,  and  one 
individual  to  represent  the  interests  of 
health  care  consumers. 

Members  generally  serve  3-year  terms. 
Appointments  are  staggered  to  permit 
an  orderly  rotation  of  membership. 
Individuals  selected  by  the  Secretary  to 
serve  on  the  Council  will  be  expected  to 
attend  their  first  meeting  in  the  fall  of 
this  year. 

Interested  persons  may  nominate  one 
or  more  qualified  persons  for 
membership  on  the  Council. 
Nominations  shall  include  a  copy  of  the 
nominee's  resume  or  curriculum  vitae, 
and  state  that  the  nominee  is  willing  to 


serve  as  a  member  of  the  Coimcil. 
Potential  candidates  will  be  asked  to 
provide  detailed  information  concerning 
their  financial  interests,  consultant 
positions,  and  research  grants  and 
contracts,  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

The  Department  is  seeking  a  broad 
geographic  representation  and  has 
special  interest  in  assuring  that  women, 
minority  groups,  and  the  physically 
handicapped  are  adequately  represented 
on  advisory  bodies  arid,  therefore, 
extends  particular  encouragement  to 
nominations  for  appropriately  qualified 
female,  minority,  and/or  physically 
handicapped  candidates. 

Dated:  March  5, 1998. 
John  M.  Eisenbsrg, 

Administrator. 

(FR  Doc.  98-€293  Filed  3-11-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  HMlth 

[Announcement  Number  98030] 

Occupational  Radiation  and  Energy- 
Related  Health  Research  Grants; 
Notice  of  Availability  of  Funds  for 
Fiscal  Yea?  1098 

Introdnction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC).  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  announces  the  availability  of 
fiscal  year  (FY)  1998  funds  for  the 
acceptance  of  grant  applications  for 
research  projects  relating  to 
occupational  safety  and  health  concerns 
associated  with  occupational  exposures 
to  radiation  and  other  hazardous  agents 
at  nuclear  facilities  and  in  other  energy- 
related  industries.  Studies  in  the 
nuclear  power  industry  and  deliberate 
exposure  of  human  subjects  in  radiation 
experiments  are  outside  the  scope  of 
this  announcement. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Occupational  Safety  and  Health. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 
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Authority 

This  program  is  authorized  under  the 
Pubhc  Health  Service  Act.  as  amended. 
Section  301(a)  [42  U.S.C.  241(a)I:  the 
Occupational  Safety  and  Health  Act  of 
1970,  Section  20(a)  (29  U.S.C.  669(a)l. 
The  applicable  program  regulations  are 
in  42  CFR  Part  52. 

Eligible  Applicants 

Eligible  applicants  include  domestic 
and  foreign  non-profit  and  for-profit 
organizations,  universities,  colleges, 
research  institutions,  and  other  public 
and  private  organizations,  including 
State  and  local  governments,  and  small, 
minority  and/or  woman-owned 
businesses. 

Note:  Elective  January  1, 1996,  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  shall  not  be  eligible  to  receive 
Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  other  form. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Availability  of  Funds 

Approximately  $500,000  is  available 
in  fiscal  year  (FY)  1998  to  fund 
approximately  3  to  5  research  project 
grants  (ROl).  The  amount  of  funding 
available  is  subject  to  change.  Awards 
will  range  from  $50,000  to  $200,000  in 
total  costs  (direct  and  indirect)  per  year. 
Awards  are  expected  to  begin  on  or 
about  July  1, 1998.  Awards  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  not  to  exceed  3  years. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  HHS  funds  for 
lobbying  of  Federal  or  State  legislative 
bodies.  Under  the  provisions  of  31 
U.S.C.  Section  1352  (which  has  been  in 
effect  since  December  23, 1989), 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  congress 
or  any  Federal  agency  in  connection 


with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1998  Department 
of  Labor,  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act  (Public  Law  105-78) 
states  in  Section  503  (a)  and  (b)  that  no 
part  of  any  appropriation  contained  in 
this  Act  shall  be  used,  other  than  for 
normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress  or  any 
State  legislature,  except  in  presentation 
to  the  Congress  or  any  State  legislature 
itself.  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

The  Secretary,  Department  of  Health 
and  Human  Services  (HHS)  and  the 
Secretary,  Department  of  Energy  (DOE) 
signed  a  Memorandum  of 
Understanding  (MOU)  transferring  the 
authority  and  resources  to  manage  and 
conduct  energy-related  analytic 
epidemiologic  research  &t)m  DOE  to 
HHS.  This  includes  the  authority, 
resources,  and  responsibility  for  the 
design,  implementation,  analysis,  and 
scientific  interpretation  of  analytic 
epidemiologic  studies  of  the  following 
populations:  workers  at  DOE  faciUties; 
other  workers  potentially  exposed  to 
radiation;  and  workers  exposed  to 
potential  hazards  resulting  from  non- 
nuclear  energy  production  and  use. 

The  Comprehensive  Epidemiologic 
Data  Resource  (CEDR)  was  established 
by  DOE  to  serve  as  a  repository  for  data 
from  epidemiologic  studies  they  had 
sponsored  prior  to  transferring  this       _ 
responsibility  to  CDC.  These  data  are 
available  to  investigators  who  wish  to 
conduct  additional  analyses  on  these 
completed  studies  in  resp>onse  to  this 
announcement.  The  CEDR  is  maintained 
by  DOE  and  to  access  the  data,  an 
investigator  must  make  an  appHcation 
to  the  DOE'S  Office  of  Environment, 
Safety  and  Health. 


Purpose 

NIOSH  will  support  applied  field 
research  projects  to  identify  and 
investigate  the  relationships  between 
health  outcomes  and  occupational 
exposure  to  radiation  and  other 
hazardous  agents;  epidemiologic 
methods  research  relevant  to  energy- 
related  occupational  health  research; 
and  research  related  to  assessing 
occupational  exposures. 

Programmatic  Interest 

The  focus  of  grants  should  reflect  the 
following  topical  areas,  emphasizing 
field  research:  (1)  Retrospective 
exposure  assessment,  (2)  radiation 
measurement  issues.  (3)  non-cancer 
morbidity  and  mortality  outcomes.  (4) 
meta-analysis  and  combined  analysis 
methodologies.  (5)  uncertainty  analysis. 
(6)  effects  of  measurement  error  on  risk 
estimates.  (7)  studies  of  current  workers, 
and  (8)  risk  communication  and  worker 
outreach. 

(1)  Retrospective  Exposure  Assessment 

Epidemiologic  studies  of  occupational 
cohorts  frequently  involve,  and  can 
generally  benefit  &x)m,  retrospective 
exposure  assessment  to  provide 
estimates  of  exposure  or  categorize 
groups  of  workers  by  common  exposure. 
Exposure  assessment  in  eneigy-related 
occupational  epidemiology  requires 
evaluating  exposures  to  various  hazards 
including  ionizing  and  non-ionizing 
radiation,  metals,  acids,  and  solvents. 
Grant  opportunities  encompass  the 
fields  of  industrial  hygiene  and 
retrosp)ective  exposure  assessment  of 
health  physics  dosimetry.  Research 
areas  of  general  interest  include: 
methods  to  use  limited  data  to  best 
advantage;  how  to  treat  censored  data  in 
retrospective  exposure  assessment; 
uncertainty  analysis  techniques  for 
industrial  hygiene  exposure  data  and 
health  physics  dosimetry;  insight  to 
sampling  strategy  design  yielding  a 
representative  understanding  of  exposed 
groups;  decision  logic  to  select/use  the 
most  appropriate  exposure  metric  for 
epidemiologic  and  risk  assessment  use; 
and,  development  approaches  of 
"Homogeneous  Exposed  Groupings" 
and  the  advantages/limitations  for 
epidemiologic  use.  Research 
opportunities  of  specific  interest 
include:  reconstruction  and  dose 
adjustment  of  historic  film  badges; 
exposure  assessment  for  acid  mists, 
carcinogenic  solvents,  exotic  metals, 
and  leukemogens;  assessment  of 
electromagnetic  field  exposure;  and 
evaluation  of  biomarkers  of  exposure. 
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(2)  Radiation  Measurement  Issues 

This  topic  will  focus  on  the 
applicability  and  utility  of  radiation 
dose  data  in  epidemiological  research. 
Examples  of  such  issues  include  how  to 
use  nondetectable  values  and  missing 
dose  data  in  historical  radiation 
exposure  measurements,  the  accuracy  of 
historical  external  dosimetry  techniques 
(film  and  pocket  dosimeters),  combining 
external  and  internal  doses  into  a  useful 
index,  historical  bioassay,  and 
radiochemistry  techniques. 

(3)  Non-Cancer  Morbidity  and  Mortality 
Outcomes 

The  majority  of  analytical 
epidemiologic  research  of  health  effects 
of  energy-related  occupational  and 
environmental  exposures  has  focused 
historically  on  the  assessment  of  the 
association  between  cancer  mortality 
and  exposure  to  ionizing  radiation. 
Although  the  importance  of  this 
research  should  not  be  underestimated, 
it  is  essential  that  other  potential 
adverse  health  effects,  as  well  as  other 
possible  energy-related  exposures,  be 
thoroughly  evaluated  as  well.  Among 
these  would  be  the  possible  effects  of 
radiation  on  the  reproductive, 
neurologic,  and  immune  systems. 
Chemical  exposures  highly  prevalent  in 
Department  of  Energy  facilities,  such  as 
beryllium  and  mercury,  have  also  been 
associated  with  a  variety  of  disease 
outcomes,  particularly  respiratory  and 
neurologic  in  nature. 

(4)  Meta-Analysis  and  Combined 
Analysis  Methodologies 

Many  of  the  cohorts  at  nuclear 
facilities  are  not  individually  large 
enough  to  detect  statistically  significant 
increases  in  mortality  or  incidence  for 
rare  cancer  types.  Methods  and/or 
analyses  for  combining  data  across 
studies,  whether  in  summary  form  or 
individual  data,  are  valuable  to  the 
research  effort  involving  energy-related 
health  research. 

(5)  Uncertainty  Analysis 

Measures  of  occupational  exposure 
are  inherently  uncertain.  Even  when 
measures  of  external  radiation  exposure 
are  generally  available,  the  models  used 
to  estimate  organ  dose,  shallow  versus 
deep  dose,  neutron  dose,  etc.,  are 
subject  to  error.  Measures  of  dose 
derived  from  biological  monitoring  of 
urine,  feces,  blood,  etc.,  are  even  less 
precise.  Methods  for  assessing  the 
degree  of  error  in  various  estimates  of 
exposure  to  both  ionizing  radiation  as 
well  as  other  toxic  agents  (chemicals. 
EMF.  etc.)  are  desirable. 
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(6)  Effects  of  Measurement  Error  on  Risk 
Estimates 

Estimation  of  both  bias  and 
imprecision  introduced  into  risk 
analyses  through  exposure  measurement 
error  have  recently  received 
considerable  attention.  Many  of  the 
suggested  approaches  are  very  computer 
intensive.  Practical  solutions  to  this 
problem  with  regard  to  the  spectrum  of 
epidemiologic  designs  (cohort,  case- 
control,  cross-sectional,  etc.)  are  needed, 
with  particular  attention  to  the  nature  of 
exposure  measurement  in  radiation 
epidemiology. 

(7)  Studies  of  Current  Workers 

Much  of  the  epidemiologic  research 
on  nuclear  workers  conducted  at 
nuclear  facilities  and  other  sites  has 
emphasized  retrospective  studies.  More 
recently  n«w  aqjivities  involve 
environmental  restoration,  waste 
management  and  other  work  that  is  not 
related  to  the  design  and  production  of 
nuclear  weapons.  Workers  are  being 
exposed  to  radiation  and  other 
hazardous  agents  under  conditions  and 
in  processes  not  previously 
encountered.  Exposure  assessment, 
epidemiologic  and  related  studies  are 
needed  to  evaluate  these  new  conditions 
and  processes  and  the  impact  on  worker 
health. 

(8)  Risk  Communication  and  Worker 
Outreach 

Upon  completion  of  a  study,  the 
findings  must  be  presented  to  the 
workers  at  the  site  where  the  study  was 
conducted  and  to  people  living  in  the 
nearby  community.  The  communication 
of  study  results  must  be  done  in  a 
manner  that  can  be  readily  understood 
by  all  persons  who  want  to  know  the 
impact  of  a  given  study,  and  without  the 
use  of  highly  technical  terms  and 
scientific  jargon.  To  communicate 
effectively  with  workers,  educational 
outreach  may  be  needed  to  help  workers 
understand  the  scientific  principles  and 
terminology  used  in  the  research. 
Various  types  of  communications  may 
be  required  to  reach  out  to  all  workers 
and  the  effectiveness  of  these 
communication  modes  must  be 
measured.  Methodologies  for  such 
evaluations  may  presently  exist  or  may 
have  to  be  developed  for  this  purpose. 
Evaluation  studies  of  communication  of 
study  findings  and  health  risk 
communication  attempts  which  indicate 
ways  to  influence  worker  behavior, 
demonstrates  impact  of  the  research 
conducted,  or  provides  insight  into 
better  ways  to  communicate  to  diverse 
audiences  is  needed.  Attention  should 
focus  on  e  process  to  work  with 


researchers  to  ensure  that  the  workers 
and  the  public  can  understand  the  key 
research  findings  and  that  the 
effectiveness  of  the  communication  can 
be  measured  objectively. 

Reporting  Requirements 

Progress  reports  are  required  annually 
as  part  of  the  continuation  application 
which  is  due  75  days  prior  to  the  start 
of  the  next  budget  period.  The  aimual 
progress  reports  must  contain 
information  on  accomplishments  during 
the  previous  budget  period  and  plans 
for  each  remaining  year  of  the  project. 
Financial  status  reports  (FSR)  are 
required  no  later  than  90  days  after  the 
end  of  the  budget  period.  The  final 
performance  and  financial  status  reports 
are  required  90  days  after  the  end  of  the 
project  period. 

The  final  performance  report  should 
include,  at  a  minimum,  a  statement  of 
original  objectives,  a  summary  of 
research  methodology,  a  summary  of 
positive  and  negative  findings,  and  a  list 
of  publications  resulting  from  the 
project.  Research  papers,  project  reports, 
or  theses  are  acceptable  items  to  include 
in  the  final  report.  The  final  report 
should  stand  alone  rather  than  citing  the 
original  application.  Three  copies  of 
reprints  of  publications  prepared  under 
the  grant  should  accompany  the  report. 
On  or  before  the  expiration  date  of  the 
grant,  the  applicant  shall  submit  study 
data,  with  appropriate  documentation, 
to  the  Comprehensive  Epidemiologic 
Data  Resource  (CEDR),  maintained  by 
the  Department  of  Energy  at  the 
Lawn^nce  Berkeley  Laboratory.  This 
shall  include  analysis  files  and  separate 
analytic  files  for  all  relevant  study  data, 
including  demographic  variables, 
radiation  dosimetry,  industrial  hygiene, 
work  history,  and/or  medical  records 
data.  A  written  report  describing  each 
data  set  and  a  code  book  for  each  data 
set  shall  also  be  submitted.  Information 
about  preparation  of  CEDR  files  can  be 
obtained  from  Barbara  Brooks  (DOE 
Headquarters,  301-903-4674)  or  Mark 
Durst  (Lawrence  Berkeley  Labs,  510- 
486-4136). 

For  studies  that  involve  workers  as 
subjects,  the  applicant  shall  also  be 
responsible  for  presenting  the  study 
findings  to  workers  and  to  DOE  and 
DOE  contractor  staff  at  all  sites  where 
the  study  was  conducted.  In  addition,  a 
similar  presentation  will  be  done  in  a 
public  meeting  to  inform  workers  and 
people  living  near  the  site(s).  NIOSH 
will  be  responsible  for  arranging  the 
times  and  a  facility  for  these 
presentations.  The  presentation  can  be 
done  in  person  or  by  a  videotape.  In  the 
latter  case,  the  applicant  will  be 
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available  by  telephone  to  respond  to 
questions  from  those  in  attendance. 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  for  completeness  and 
responsiveness.  Applications 
determined  to  be  incomplete  or 
unresponsive  to  this  announcement  will 
be  returned  to  the  applicant  without 
further  consideration.  If  the  proposed 
project  involves  organizations  or 
persons  other  than  those  affiliated  with 
the  applicant  organization,  letters  of 
support  and/or  cooperation  must  be 
included. 

Applications  that  are  complete  and 
responsive  to  the  announcement  will  be 
reviewed  by  an  initial  review  group  and 
will  be  determined  to  be  competitive  or 
non-competitive,  based  on  the  review 
criteria  identified  below  and  relative  to 
other  applications  received. 
Applications  determined  to  be  non- 
competitive will  be  withdrawn  from 
further  consideration  and  the  principal 
investigator/program  director  and  the 
official  signing  for  the  applicant 
organization  will  be  promptly  notified. 
Applications  judged  to  be  competitive 
will  be  reviewed  for  scientific  merit  and 
assigned  a  priority  score.  Following 
initial  review  for  scientific  merit,  the 
applications  will  receive  a  secondary 
review  for  programmatic  importance. 

Review  criteria  for  scientific  merit  are 
as  follows: 

1.  Technical  significance  and 
originality  of  proposed  project. 

2.  Appropriateness  and  adequacy  of 
the  study  design  and  methodology 
proposed  to  carry  out  the  project. 

3.  Qualifications  and  research 
experience  of  the  Principal  Investigator 
and  staff,  particularly  but  not 
exclusively  in  the  area  of  the  proposed 
project. 

4.  Availability  of  resources  necessary 
to  perform  the  project. 

5.  Documentation  of  cooperation  from 
collaborators  in  the  project,  where 
applicable. 

6.  Adequacy  of  plans  to  include  both 
sexes  and  minorities  and  their 
subgroups  as  appropriate  for  the 
scientific  goals  of  the  project.  (Plans  for 
the  recruitment  and  retention  of  subjects 
will  also  be  evaluated.) 

7.  Appropriateness  of  budget  and 
period  of  support. 

8.  Human  Subjects — Procedures 
adequate  for  the  protection  of  human 
subjects  must  be  documented. 
Recommendations  on  the  adequacy  of 
protections  include:  (1)  protections 
appear  adequate  and  there  are  no 
comments  to  make  or  concerns  to  raise, 
(2)  protections  appear  adequate,  but 
there  are  comments  regarding  the 
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protocol,  (3)  protections  appear 
inadequate  and  the  Initial  Review  Group 
has  concerns  related  to  human  subjects, 
or  (4)  disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 

Review  criteria  for  programmatic 
importance  are  as  follows: 

1.  Magnitude  of  the  problem  in  terms 
of  numbers  of  workers  affected. 

2.  Severity  of  the  injury  or  disease  in 
the  population. 

3.  Usefulness  to  applied  technical 
knowledge  in  the  identification, 
evaluation,  or  control  of  occupational 
safety  and  health  hazards  on  a  national 
or  regional  basis. 

The  following  will  be  considered  in 
making  funding  decisions: 

1.  Scientific  merit  of  the  proposed 
project  as  determined  by  the  initial  peer 
review. 

2.  Programmatic  importance  of  the 
project  as  determined  by  secondary 
review. 

3.  Availability  of  funds. 

4.  Program  balance  among  priority 
areas  of  this  announcement. 

Executive  Order  12372  Review 

Apphcations  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.262. 


Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit.  In  addition,  the 
applicant  will  be  responsible  for 
complying  with  a  NIOSH-DOE 
agreement  that  assures  the  research 
protocol  is  reviewed  by  the  institutional 


review  committee(s)  (if  such  a 
committee  exists)  at  each  DOE  site 
where  the  research  will  be  conducted. 
This  process  will  be  coordinated  by  the 
NIOSH  Human  Subjects  Review  Board 
after  the  award  of  the  grant. 

Travel 

In  the  application,  the  applicant 
should  allow  for  appropriate  travel  to 
DOE  sites,  as  established  under 
guidelines  developed  by  NIOSH  and 
DOE.  This  includes  travel  for  data 
collection,  and  worker/ community 
notification  of  study  resuhs,  at  each  site 
includfed  in  the  study  protocol.  The 
applicant  shall  include  in  its  proposal 
the  costs  of  travel  to  NIOSH  in 
Cincinnati,  Ohio,  for  the  annual  meeting 
of  energy-related  research  extramural 
partners. 

IVomen  and  Racial  and  Ethnic 
Minorities 

It  is  the  policy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC- 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian  or 
Alaska  Native,  Asian.  Black  or  African 
American,  Native  Hawaiian  or  Other 
Pacific  Islander,  and  Hispanic  or  Latino. 
Applicants  shall  ensure  that  women  and 
reicial  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  not  feasible,  this  situation  must  be 
explained  as  part  of  the  application.  In 
conducting  the  review  of  applications 
for  scientific  merit,  review  groups  will 
evaluate  proposed  plans  for  inclusion  of 
minorities  and  both  sexes  as  part  of  the 
scientific  assessment  and  assigned  a 
score.  This  policy  does  not  apply  to 
research  studies  when  the  investigator 
cannot  control  the  race,  ethnicity  and/ 
or  sex  of  subjects.  Further  guidance  to 
this  policy  is  contained  in  the  Federal 
Register.  Vol.  60,  No.  179,  Friday, 
September  15,  1995,  pages  47947- 
47951. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B,  "Applications").  It  should  be 
postmarked  no  later  than  April  24,  1998. 
The  letter  should  identify  the 
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announcement  number,  name  of 
principal  investigator,  and  specify  the 
priority  area  to  be  addressed  by  the 
proposed  project.  The  letter  of  intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently,  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
appUcation  submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(OMB  Number  0925-0001)  and  adhere 
to  the  ERRATA  Instruction  Sheet  for 
Form  PHS-398  contained  in  the  (Trent 
Application  Kit.  Please  submit  an 
original  and  five  copies  on  or  before 
June  11, 1998  to:  Ron  Van  Duyne, 
Grants  Management  Officer,  ATTN: 
Joaime  Wojcik,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  (CDC).  255  East  Paces  Ferry 
Road.  NE..  Room  300.  MS-E13,  Atlanta, 
GA  30305. 

C.  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  a  deadline  if  they  are  either: 

A.  RKeived  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadUne  date 
to  the  above  address,  and  received  in 
time  for  the  review  process.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmaA  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  mailings. 

2.  Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications  and  will  be  returned  to  the 
applicant. 

Where  To  ObUin  Additional 
Information: 

To  receive  additional  written 
information  call  1-888-GRANTS4.  You 
will  be  asked  for  your  name  and  address 
and  will  need  to  refer  to  Announcement 
98030.  You  wall  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms.  In  addition,  this  announcement 
is  also  available  through  the  CDC  Home 
Page  on  the  Internet.  The  address  for  the 
CDC  Home  Page  is  (http:// 
iivww.cdc.gov). 

The  following  documents  may 
provide  useful  information:  NIOSH 
Occupational  Energy  Research  Program 
agenda  booklet  and/or  The  DOE  Access 
Handbook:  Conducting  Health  Studies 
at  Department  of  Energy  Sites  may  be 
obtained  from  the  business  management 
contact  listed  below. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents. 


business  management  information  may 
be  obtained  from  Joanne  Wojcik,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  MS  E-13, 
Atlanta,  GA  30305,  telephone  404-842- 
6535;  fax:  404-842-6513;  Internet: 
jcw6@cdc.gov. 

Programniatic  technical  assistance 
may  be  obtained  from  Roy  M.  Fleming, 
Sc.D.,  Director  Research  Grants 
Program,  National  Institute  for 
Occupational  Safety  and  Health.  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Road,  NE.,  Building 
1,  Room  3053,  MS-D30,  Atlanta,  GA 
30333,  telephone  404-639-3343;  fax 
404-639-4616;  internet:  rmf2@cdc.gov. 

PLEASE  REFER  TO 
ANNOUNCEMENT  NUMBER  98030 
WHEN  REQUESTING  INFORMATION 
AND  SUBMITTING  AN  APPUCATION. 

This  and  other  CDC  Announcements 
can  be  found  on  the  CDC  homepage 
(http://www.cdc.gov)  under  the 
"Fimding"  section,  as  well  as  on  the 
NIOSH  homepage  (http://www.cdc.gov/ 
niosh/homepage.html)  under  "Funding 
Opportunities/Extramiual  Programs." 
For  yoiu'  convenience,  you  may  be  able 
to  retrieve  a  copy  of  the  PHS  Form  398 
from  (http;//www.nih.gov/grants/ 
funding/pbs398/phs3  98.html). 

CDC  will  not  send  application  kits  by 
facsimile  or  express  mail. 

Potential  appUcants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Simmiary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  DC  20402-9325. 
telephone  (202)  512-1800. 

Dated:  N4aidi  6, 1998. 
Diane  D.  Perter. 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC). 
(PR  Doc.  98-6360  Filed  3-11-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  tor  Disease  Control  and 
Prevention 

Subcommittee  for  Community  Affairs 
and  the  Advisory  Committee  for 
Energy-Fleiated  Epidemiologic 
Research:  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 


Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
and  committee  meetings. 

Name:  Subcommittee  for  Community 
Affairs. 

Times  and  Dates:  8:30  a.m.-5  p.m.,  March 
30, 1998. 1  p.m-5  p.m.,  April  1, 1998. 

Place:  Radisson  Hotel  Berkeley,  200 
Marina  Boulevard,  Berkeley,  California 
94710,  telephone  510/548-7920,  FAX  510/ 
548-7944. 

Status:  Open  to  the  public,  limited  only  by 
the  space  avail^le.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  This  subcommittee  will  advise 
the  Advisory  Committee  for  Energy-Related 
Epidemiologic  Research  (ACERER)  on 
matters  related  to  community  needs  and  will 
report  back  to  the  agency  through  ACERER. 

Matters  To  Be  Discussed:  This  is  the  initial 
meeting  of  the  Subcommittee  for  Community 
Affairs.  Presentations  will  be  made  by  the 
staff  of  the  National  Center  for  Environmental 
Health  (NCEH).  the  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH). 
and  the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  giving  updates  on 
the  progress  of  current  activities. 

Name:  Advisory  Committee  for  Energy- 
Related  Epidenaiologic  Research. 

Times  and  Dates:  8:30  a.m.-5  p.m.,  March 
31, 1998.  8:15  a.m.-12  noon,  April  1, 1998. 

Place:  Radisson  Hotel  Berkeley,  200 
Marina  Boulevard.  Berkeley.  California 
94710.  telephone  510/548-7920.  FAX 
510/548-7944. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  This  committee  is  charged  with 
providing  advice  md  recommendations  to 
the  Secretary  of  Health  and  Human  Services 
and  the  Assistant  Secretary  for  Health;  the 
Director,  CDC,  and  the  Administrator, 
ATSDR,  on  the  estabUshment  of  a  research 
agenda  and  the  conduct  of  a  research 
program  pertaining  to  energy-related  analytic 
epidemiologic  studies. 

Matters  To  Be  Discussed:  Agenda  items 
will  include:  presentations  bom  NCEH, 
NIOSH,  and  ATSDR  updatiitg  the  progress  of 
current  studies;  and  a  report  from  the 
Subconunittee  for  Community  Affiairs. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Michael  J.  Sage,  Executive  Secretary, 
ACERER,  Radiation  Studies  Branch,  Division 
of  Environmental  Hazards  and  Health  Effects, 
NCEH,  CDC,  4770  Buford  Highway, 
NE.  M/S  F-35.  Atlanta.  Georgia  30341-3724. 
telephone  770/48&-7040,  FAX  770/488- 
7044. 

Dated:  March  5, 1998. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  CSntrol  and 
Prevention  (CDC). 
[FR  Doc.  98-6365  Filed  3-11-98;  8:45  am] 

BILUNO  CODE  4ie3-18-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

National  Mammography  Quality 
Assurance  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  I>ug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  National 
Mammography  Quality  Assurance 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  4, 1998,  9  a.m.  to  6  p.m., 
and  May  5, 1998,  8  a.m.  to  5  p.m. 

Location:  Gaithersburg  Hilton  Hotel, 
Salons  A  and  B,  620  Perry  Pkwy., 
Gaithersburg,  MD. 

Contact  Person:  Charles  A.  Finder, 
Center  for  Devices  and  Radiological 
Health  {HFZ-240),  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850,  301-594-3332,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12397.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  May  4,  1998.  the 
committee  will  discuss  the  proposed 
Mammography  Quality  Standards  Act 
(MQSA)  inspection  procedures  under 
the  final  regulations.  On  May  5, 1998, 
the  committee  will  discuss  the  issue  of 
collimation  of  the  x-ray  field  as  it  relates 
to  mammography  and  receive  updates 
on  the  issues  of  States  as  certifying 
bodies  under  MQSA,  Interventional 
Mammography,  and  Voluntary 
Stereotactic  Accreditation  Programs. 
Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  6, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:30 
a.m.  and  10:30  a.m.  on  May  4  and  5, 
1998.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 


presentations  should  notify  the  contact 
person  before  April  6, 1998,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  5, 1998. 
Nfichael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
(PR  Doc.  98-6370  Filed  3-11-98;  8:45  am] 

BILUNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  pubUc  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA)  will 
publish  periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  0MB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  tiie  data  collection 
plans  and  draft  instruments,  call  the 
HRSA  Reports  Clearance  Officer  on 
(301)443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Use  of  Emergency 
Departments  by  HCH  Clients— New 

—The  Health  Care  for  the  Homeless 
(HCH)  Program  is  a  Federal  grant 


program  authorized  by  section  330(h) 
of  the  Public  Health  Service  Act.  The 
HCH  Program  seeks  to  improve  access 
by  homeless  individuals  to  primary 
health  care  and  substance  abuse 
treatment.  There  are  122  community- 
based  organization  grantees  which  are 
community  and  migrant  health 
centers,  local  health  departments  and 
community  coalitions.  More  than 
450,000  clients  have  been  served. 
Specific  activities  of  the  HCH  program 
are: 

•  Providing  for  primary  health  care 
and  substance  abuse  services  at 
accessible  locations; 

•  Providing  round-the-clock  access  to 
emergency  services  and  referring  to 
hospital  inpatient  and/or  to  mental 
health  services  as  needed; 

•  Helping  homeless  persons  to 
establish  eligibility  for  assistance  and  to 
obtain  services  imder  entitlement 
programs. 

Data  will  be  collected  in  six  East 
Coast  cities  in  which  there  are  Health 
Care  for  the  Homeless  (HCH)  grantees. 
Between  200-250  single  homeless 
persons  will  be  interviewed  at  either 
homeless  shelters  or  soup  kitchens  in 
each  of  the  six  sites.  The  objective  is  a 
total  sample  of  1.350. 

The  main  research  questions  the  data 
collection  is  intended  to  answer  are: 

•  Is  there  a  difference  in  the  level  of 
use  of  hospital  emergency  departments 
by  HCH  program  users  and  HCH 
program  non-users? 

•  Is  there  a  difference  in  the 
inappropriate  use  of  hospital  emergency 
departments  by  HCH  program  users  and 
HCH  program  non-users? 

•  Is  hospital  emergency  department 
use  by  homeless  people  a  reasonable 
indicator  of  an  HCH  program's  impact 
or  success? 

•  Do  differences  in  emergency 
department  utilization  among  the 
homeless  vary  across  specific  broad 
classes  of  medical  conditions? 

•  Do  the  differences  in  emergency 
department  utilization  among  the 
homeless  vary  by  age.  gender,  ethnicity, 
insurance,  status  or  family  status? 

There  will  be  five  categories  of 
questions  respondents  will  be  asked: 
Emergency  Room  Visits,  Impatient 
Hospital  Utilization,  Outpatient  Health 
Care  Utilization,  Health  Status  and 
Perceived  Need  for  Health  Care,  and 
Demographics. 

The  estimated  respondent  burden  is     • 
as  follows: 


UMI 


12104 


Federal  Register /Vol.  63.  No.  48 /Thursday.  March  12.  1998 /Notices 


Type  ot  respondent                    ( 

Number  of 
respondents 

Responses 

per 
respondent 

Hours  per 
response 

Response 
burden  (hours) 

Homeless  individuals          

1350 

1 

.25 

337 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer.  Room 
14-36.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  March  2, 1998. 
)ane  Harrison. 

Acting  Director,  Division  of  Policy  Review 

and  Coordination. 

(FR  Doc.  9»-6297  Filed  3-11-98;  8:45  am) 

MLUNQ  CODE  4ia»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

HRSA  Competitive  Grants  Preview; 
State  Mortality  Morbidity  Review 
Support  Program  Grants 

agency:  Health  Resources  and  Services 
Administration.  HHS. 

ACTION:  Notice  of  extension  of  deadline 
date. 

summary:  This  notice  extends  the 
application  due  date  for  applications  for 
State  Mortality/  Morbidity  Review 
Support  Program  grants  previously 
published  in  the  Federal  Register  on 
October  9, 1997.  as  part  of  the  General 
Notice:  Availability  of  the  HRSA 
Competitive  Grants  Preview  (62  FR 
52894-52914).  State  Mortality/ 
Morbidity  Review  Support  Program 
grants  are  intended  to  enable  State 
Maternal  and  Child  Health  programs  to 
stimulate,  promote,  coordinate,  and 
sustain  mortality  and  morbidity  review 
programs  at  State  and  local  levels. 

CkiiTection 

In  the  table  on  page  52894  and  on 
page  52910  in  the  second  column,  the 
deadline  date  published  in  the  Federal 
Register  has  been  extended  to  May  15, 
1998,  to  allow  applicants  more  time  to 
submit  meritorious  applications. 

Dated:  February  27,  1998. 
m 
Claude  Earl  Fox, 

Acting  Administrator. 

(FR  Doc.  98-€296  Filed  3-11-98;  8:45  ami 

BtLUNQ  CODE  4180-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  April  1998. 

Name:  HRSA  AIDS  Advisory  Committee. 

Date  and  Time:  9  a.m. -5  p.m.  April  23, 
1998;  9  a.m.-5  p.m.  April  24, 1998. 

Place:  The  Inn  and  Conference  Center, 
University  of  Maryland  University  College, 
University  Boulevard  at  Adelphi  Road, 
College  Park.  MD  20742-1610,  Tel.  301  985- 
7300,  FAX.  301  985-7445. 

The  meeting  is  open  to  the  public. 

Agenda:  Drug  Adherence,  Managed  Care, 
Ryan  White  Care  Act  Reauthorization  Issues. 

For  information  regarding  the  committee 
contact:  John  Holloway,  HIV/ AIDS  Bureau, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane,  Room  7- 
13,  Rockville,  MD  20857. 

Agenda  items  are  ^.ubject  to  change  as 
priorities  dictate. 

Dated:  March  5. 1998. 
lane  M.  Harrison, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 
[FR  Doc.  98-6294  Filed  3-11-98;  8:45  am) 

BILUNQ  CXMX  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  April  1998. 

Name:  National  Advisory  Council  on 
Nurse  Education  and  Practice. 

Date  and  Time:  8:30  a.m. -5  p.m.,  April  23, 
1998:  8:30a.m.-3  p.m.,  April  24,  1998. 

Place:  Seneca  Room,  Silver  Spring  Holiday 
Inn,  8777  Georgia  Avenue,  Silver  Spring,  MD 
20910. 

The  meeting  is  open  to  the  public. 

Agenda:  Updates  on  and  discussion  of 
Agency,  Bureau  and  Division  activities,  and 
legislative  and  budget  status  of  programs: 


review  of  clinical  nurse  specialist  workforce 
trends,  implications  and  options  for  the 
future;  review  of  Nursing  Education 
Opportunities  for  Individuals  firom 
Disadvantaged  Backgrounds  Program  grants 
and  update  on  workforce  diversity. 

The  meeting  will  be  open  to  the  public 
with  the  exception  of  the  [>eriod  from 
approximately  8:30  a.m.  until  9:30  a.m.  on 
April  24,  when  grant  applications  will  be 
reviewed. 

Anyone  interested  in  obtaining  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  write  or  contact 
Ms.  Elaine  G.  Gohen,  Executive  Secretary. 
National  Advisory  Council  on  Nurse 
Education  and  Practice.  Parklawn  Building, 
Room  9-35.  5600  Fishers  Lane.  Rockville. 
Maryland  20857.  telephone  (301)  443-5786. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  March  5,  1998. 
Jane  M.  Harrison, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 
[FR  Doc.  9&-6295  Filed  3-11-98;  8:45  am] 

BILUNG  COOE  41M-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request  Dietary 
Supplements  Information  Needs 
Assessment  Survey 

summary:  Under  the  provisions  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institutes  of  Health  (NIH),  Office  of  the 
Director  (OD),  the  Office  of  Dietary 
Supplements  (ODS)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  January  8, 1998,  pages 
1115-1116  and  allowed  60-days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comments.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1. 1995.  unless  it  displays  a 
currently  valid  OMB  control  number. 
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Proposed  Collection 

Title:  Dietary  Supplements 
Information  Needs  Assessment  Survey. 
Type  of  Information  Collection  Request: 
New  Collection.  Need  and  use  of 
Information  Collection:  This  survey  will 
assess  the  availability  of  and  need  for 
dietary  supplements  information 
services  in  the  United  States.  The 
primary  objectives  are  to  determine  the 
nvunber  and  nature  of  information 
requests' about  dietary  supplements 
received  by  major  nutrition,  medical, 
health  and  botanical  organizations  in 
the  United  States,  and  to  assess  their 
interest  in  a  centralized  information 
center  to  deal  with  information  requests 
pertaining  to  dietary  supplements. 
Frequency  of  Response:  One  time. 
Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions,  and 
Federal  Government.  Type  of 
Respondents:  Organizations.  The  annual 
reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents:  180. 
Estimated  Number  of  Responses  per 
Respondent:  1.  Average  Burden  Hours 
Per  Response:  25.  Estimated  Total 
Annual  Burden  Hours  Requested:  45. 
The  annualized  cost  to  respondents  is 
estimated  at:  $1,800.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points.  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 


Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr. 
Charles  R.  MacKay,  Project  Clearance 
Officer,  Office  of  Policy  for  Extramural 
Research  Administration,  Office  of 
Extramural  Research,  Office  of  the 
Director,  NIH,  Rockledge  n,  6701 
Rockledge  Drive,  MSC  7730,  Room 
2196,  Bethesda,  MD  20892-7730,  or  call 
non-toll-&«e  number  (301)  435-0978  or 
E-Mail  your  request,  including  your 
address  to:  cml3f@nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
April  13, 1998. 

Dated:  March  5. 1998. 
Diana  Jaeger, 

Acting  Director,  Office  of  Policy  for 
Extramural  Besearch  Administration. 
[FR  Doc.  98-6317  Filed  3-11-98;  8:45  am) 

BILLMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Altemative  Medicine,  Office  of 
the  Director;  Rtoeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Altemative  Medicine  Program  Advisory 
Coimcil  on  March  23-24, 1998, 
Doubletree  Hotel,  1750  Rockville  Pike, 
Rockville,  Maryland  20852. 

The  two-day  meeting  will  be  open  to 
the  public  fi'om  8:30  a.m.  to  5  p.m.  on 
March  23  and  8:30  a.m.  to  adjournment 
on  March  24.  Attendance  by  the  public 
will  be  limited  to  space  available.  The 
purpose  of  the  meeting  will  be  to  update 
and  review  the  progress  of  the  Office  of 
Altemative  Medicine  and  obtain 
Council's  advise  on  research  activities. 
Additional  agenda  items  include:  (1) 
Orientation  and  introduction  of  new 
members;  (2)  discussion  of 
implementation  of  the  strategic  plan;  (3) 
an  update  on  the  1998  OAM  budget;  and 
(4)  other  activities  of  the  Council. 

Ms.  Mary  Plummer,  Committee 
Management  Officer,  Office  of 
Altemative  Medicine,  6100  Executive 
Boulevard,  6100  Building,  Room  5E01, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  20892-7510,  Area  Code  301- 
594-7232,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 


as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Plummer  no  later  than 
March  16, 1998. 

Dated:  March  4. 1998. 
LaVeme  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  98-6311  Filed  3-11-98;  8:45  am] 

BIUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Special  Programs  Emphasis  Panel  of 
the  Office  of  tiie  Director;  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
following  Special  Programs  Emphasis 
Panel  of  the  Office  of  the  Director, 
National  Institutes  of  Health. 

The  meeting  will  l>e  open  to  the 
public  to  provide  a  forum  in  which 
individuals  bom  Government,  industry, 
and  voluntary  health  organizations  work 
together  to  finahze  a  report  and  to  malce 
recommendations  on  steps  to  coordinate 
rare  disease  research  programs  within 
existing  research  funds  and  resources. 
This  report  v^U  be  submitted  to  the 
Senate  Appropriations  Committee. 

A  portion  of  the  meeting  on  March  30 
will  be  available  for  public  comment. 
Anyone  who  would  like  to  provide 
comments  at  this  meeting  should 
contact  Dr.  Stephen  Groft,  (301)  402- 
4336.  Executive  Secretary  of  the 
Advisory  Group  of  the  Coordination  of 
Rare  Diseases  Research. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Advisory  Group  of  the 
Coordination  of  Rare  Diseases  Research. 

Dates  of  Meeting:  March  30, 1998. 

Time  of  Meeting:  8:30  a.m. 

Place  of  Meeting:  Wilson  Hall,  Shannon 
Building,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland  20892. 

Agenda:  To  review  the  Draft  Report  on  the 
Coordination  of  Rare  Diseases  Research  and 
to  Discuss  Implementation  Plans  for  the 
Recommendations. 

Contact  Person:  Dr.  Stephen  C.  Groft 
(Executive  Secretary),  Director,  Office  of  Rare 
Diseases,  National  Institutes  of  Health, 
Building  31,  Room  1B03,  9000  Rockville 
Pike,  Bethesda.  MD  20892-2082.  Telephone: 
(301)  402-4336,  Fax;  (301)  402-0420. 
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Dated:  March  3, 1998. 
L«Verne  Y.  Stringfield, 

Committee  Management  Officer.  National 

Institutes  of  Health. 

|FR  Doc.  98-6302  Filed  3-11-98;  8:45  am) 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
(NIDA)  Special  Emphasis  Panel 
meeting. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Contract  Review — 
"Logistical  Support  for  Special  Populations 
Seminars"). 

Ztote:  March  12. 1998. 

Time:  9  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Mr.  Eric  Zatman,  Review 
Administrator,  Office  of  Extramural  Program 
Review,  Nbuonal  Institute  on  Drug  Abuse, 
5600  Fishers  Lane,  Room  10-42,  Telephone 
(301)  443-1644. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sees.  552b(c)(4) 
and  552b(c)(6),  Title  5.  U.S.C.  The 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards:  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs] 

Dated:  March  5, 1998. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer.  National 
Institutes  of  Health. 

(FR  Doc.  98-6303  Filed  3-11-98;  8:45  am) 
BHJJNQ  OOOC  4140-01-IN 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  ZDKl  GRB4-M1  S. 

Date:  March  26-27,  1998. 

Time:  8  am. 

Place:  Holiday  Inn  BWI  Airport,  890 
Elkridge  Landing  Road,  Linthicum  Maryland 
21090 

Contact:  William  Elzinga,  Ph.D.,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK,  Natcher  Building,  Room  6as-37A, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892-6600,  Phone:  (301)  594- 
8895. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  MetaboUc  diseases.  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  March  3,  1998. 

La  Verne  Y.  Stringfield, 

Committee  Management  Officer.  National 
Institutes  of  Health. 

[FR  Doc.  98-6304  Filed  3-11-98;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  notice  of  the  April  2  meeting  of  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 
Communication  Disorders  Review 
Committee  which  was  published  on 
February  26,  1998.  63  FR  9848. 


The  meeting  date  and  time  have  been 
changed  to  April  1, 1998,  from  8  a.m. 
until  adjournment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  March  3, 1998. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

(FR  Doe.  98-6305  Filed  3-11-98;  8:45  am] 

BILUNQ  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Mental  Health; 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  30, 1998. 

Time:  10:30  a.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Shirley  H.  Maltz, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301. 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  30. 1998. 

Time:  3  p.m.  " 

Place:  Parklawn,  Room  9-101.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contort  Person:  Maureen  L.  Eister. 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z>ote;  March  31, 1998. 

Time:  2  p.m. 

Place:  Parklawn,  Room  &-101,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Contact  Person:  Shirley  H.  Maltz. 
Parklawn.  Room  9-101,  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301. 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  6-April  7. 1998. 

Time:  8:30  a.m. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-101.  5600  Fishers  Lane.  Rockville. 
MD  20857.  Telephone:  301.  443-3936. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
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552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281,  93.282) 

Dated  March  3, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
|FR  Doc.  98-6306  Filed  3-11-98;  8:45  am) 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  DiatMtes  and 
Digestive  and  Kidney  Diseases;  Closed 
Meeting 

Pursuant.to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  EKabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  ZDKl  GRB-6  Ml  M. 

Date:  March  10, 1998. 

Time:  4  p.m. 

Place:  Room  6as-37A,  Natcher  Building, 
NIH  (Telephone  Conference  Call). 

Contact:  Neal  Musto,  Ph.D.,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK,  Natcher  Building,  Room  6as-37A, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892-6600,  Phone:  (301)  594- 
7798. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 


Dated:  March  3, 1998. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  98-6307  Filed  3-11-98;  8:45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Child  Health  and 
Human  Development;  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Cellular/Molecular 
Pathophysiology  of  Mental  Retardation. 

Date:  March  12-13. 1998. 

Time:  March  23 — 7  p.m.— 10  p.m.;  March 
13 — 8  a.m. — adjournment. 

Place:  Brigham  and  Women's  Hospital, 
Boston,  Massachusetts  02115. 

Contact  Person:  Norman  Chang,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  Room  5E01, 
Rockville,  MD  20852,  Telephone:  301-496- 
1485. 

Purpose/ Agenda:  To  evaluate  and  review  a 
research  grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussion  of  this  application  could  reveal 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  this  application,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  {jersonal 
privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children],  National  institute  of  Health,  HHS) 

Dated:  March  3. 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  98-6308  Filed  3-11-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  April  6. 1998 

Time:  8  am  to  adjournment 

Place:  Ramada  Inn.  8400  Wisconsin 
Avenue.  Bethesda.  Maryland  20814 

Contact  Person:  George  M.  Bamas.  Ph.D., 
Scientific  Review  Administrator,  NIDCD/ 
DEA/SRB,  EPS  Room  400C,  6120  Executive 
Boulevard,  Bethesda  MD  20892-7180,  301- 
496-8693. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  United 
States  Code.  The  applications  and/or 
proposals  and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
p>ersonal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Conununication 
Disorders) 

Dated:  March  3, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  98-6309  Filed  3-11-98;  8:45  am] 

BILLINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Arthritis  and 
MusculosKeietai  and  Skin  Diseases; 
Closed  Meeting 

Pursuant  to  Section  19(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S..C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting. 

Name  of  SEP:  Acupuncture. 
Z)o/e;  March  27, 1998. 
Time:  9:30  a.m. — adjournment. 
Place:  Doubletree  Hotel.  1750  Rockville 
Pike.  Bethesda,  Maryland  20852. 
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Contact  Person:  Aftab  A.  Ansari,  Ph.D., 
Scientific  Review  Administrator.  Natcher 
Building,  45  Center  Drive.  Rm  5AS25U. 
Bethesda.  Maryland  20892,  Telephone;  301- 
594-4952. 

Purpose/ Agenda :  To  evaluate  and  review 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  these  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Diseases 
Research),  National  Institutes  of  Health. 
HHS) 

Dated:  March  5,  1998. 
UVerne  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 

|FR  Doc.  98-6312  Filed  3-11-98:  8:45  am) 

BIUJNQ  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote.  March  18,  1998. 

Time:  4  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Jean  G.  Noronha, 
Parklawn.  Room  9C-26.  5600  Fishers  Lane. 
Rockville,  MD  20857,  Telephone:  301,  443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Sp)ecial  Emphasis  Panel. 

Date:  March  19-March  20, 1998. 

Time:  9  a.m. 

Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Michael  D.  Hirsch, 
Parklawn.  Room  9-101.  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote;  March  26,  1998. 

Time:  10  a.m. 

Place:  Parklawn,  Room  9C-18,  5600 
Fishers  Lane.  Rockville,  MD  20857. 


Contact  Person:  W.  Gregory  Zimmerman, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
1340. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  cDmmercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  March  5,  1998. 

La  Verne  Y.  Stringfield, 

Committee  Management  Officer.  National 
Institutes  of  Health. 

[FR  Doc.  98-6313  Filed  3-11-98;  8:45  am) 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Heahh  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  March  19.  1998. 

Time:  8  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Salvador  H.  Cuellar, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301,  443- 
4868. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(e)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 


Dated:  March  5. 1998. 

LaVerae  Y.  Stringfield, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

|FR  Doe.  98-6314  Filed  3-11-98;  8:45  amj 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  an^  Kidney  Diseases;  Closed 
Meetings 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meetings: 

Name  of  SEP:  ZDKl  GRB-C  MI. 

Date:  April  6-8,  1998. 

Time:  7  p.m. 

Place:  Omni  Netherland  Plaza,  35  West 
Fifth  Street,  Cincinnati,  Ohio  45202. 

Contact:  Dan  E.  Matsumoto,  Scientific 
Review  Administrator,  Review  Branch.  DEA, 
NIDDK,  Natcher  Building,  Room  6as-37A, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892-6600,  Phone:  (301)  594- 
8894. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  ZDKl  GRB-5  M2  P 

Date:  April  13-15, 1998. 

Time:  7:30  p.m. 

Place:  Holiday  Inn  Select  at  University 
Center,  100  Lytton  Avenue,  Pittsburg,  PA 
15213. 

Contact:  Francisco  O.  Calvo,  Ph.D.,  Chief, 
Special  Emphasis  Panel,  Review  Branch, 
DEA,  NIDDK.  Natcher  Building,  Room  6as- 
37A,  National  Institutes  of  Health,  Bethesda. 
Maryland  20892-6600,  Phone:  (301)  594- 
8897. 

Purpose/ Agenda:To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  piersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 
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Dated:  March  5, 1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

(FR  Doc.  98-6315  Filed  3-11-98:  8:45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Lnstitute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Medical  Rehabilitation 
Clinical  Trials  Planning  Agenda. 

Date:  April  5-6, 1998. 

Time:  April  5 — 7  p.m.-lO  p.m.;  April  6 — 
8  a.m.-adjoumment 

Place:  The  Bethesda  Ramada  Inn,  8400 
Rockville  Pike.  Bethesda,  Maryland  20814. 

Contact  Person:  Anne  Krey,  Scientific 
Review  Administrator.  NICHD,  6100 
Executive  Boulevard,  Room  5E01,  Rockville, 
MD  20852,  Telephone:  301-496-1485. 

Purpose/ Agenda:  To  evaluate  and  review 
research  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussion  of  these  applications  could  reveal 
conHdential  trade  secrets  or  conunercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  these  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864.  Population  Research 
and  No.  93.865.  Research  for  Mothers  and 
Children).  National  Institutes  of  Health,  HHS) 

Dated:  March  5, 1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  98-6316  Filed  3-11-98;  8:45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Cioscid 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 


for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings. 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dofe:  March  17. 1998. 

Time:  11  a.m. 

Place:  NIH.  Rockledge  2.  Room  4144. 
Telephone  Conference. 

Contocf  Person  .Dr.  Syed  Quadri,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4144.  Bethesda,  Maryland  20892.  (301) 
435-1211. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  1&-19.  1998. 

Time:  9  a.m. 

Place:  Doubletree  Hotel,  Rockville.  MD. 

Contact  Person:  Dr.  Anita  Miller  Sostek. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5202,  Bethesda, 
Maryland  20892,  (301)  435-1260. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  25, 1998. 

Time:  3  p.m.  ^ 

Place:  NIH,  Rockledge  2.  Room  4100. 
Telephone  Conference. 

Contact  Person:  Dr.  Paul  Strudler. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4100,  Bethesda, 
Maryland  20892.  (301)  435-1716. 

Name  of  SEP:  Clinical  Sciences. 

Dote:  March  26,1998. 

Time:  1  p.m. 

Place:  NIH,  Rockledge  2,  Room  4100, 
Telephone  Conference. 

Contact  Person:  Dr.  Paul  Strudler, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4100.  Bethesda, 
Maryland  20892.  (301)  435-1716. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  27. 1998. 

T/me;  12  p.m. 

P/oce:  NIH.  Rockledge  2.  Room  4172. 
Telephone  Conference. 

Contact  Person:  Dr.  Donald  Schneider. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4172,  Bethesda. 
Maryland  20892.  (301)  435-1727. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date;  March  30, 1998. 

Time;  2  p.m. 

Place:  NIH,  Rockledge  2,  Room  4168. 
Telephone  Conference. 

Contact  Person:  Dr.  John  Bowers.  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  4168.  Bethesda.  Maryland  20892,  (301) 
435-1725. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

£>ote;  April  1.  1998. 

Time:  1  p.m. 

Place:  NIH.  Rockledge  2.  Room  5110. 
Telephone  Conference. 

Contact  Person:  Dr.  Mohindar  Poonian. 
Scientific  Review  Administrator,  6701 


Rockledge  Drive.  Room  5110,  Bethesda. 
Maryland  20892.  (301)  435-1218. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  Apri]  2-3.1998. 

Time:  8:30  a.m. 

Place:  Bethesda  Hyatt,  Bethesda.  MD. 

Contact  Person:  Dr.  John  Bowers,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4168,  Bethesda,  Maryland  20892,  (301) 
435-1725. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  April  9, 1998. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Michael  Micklin. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5198.  Bethesda, 
Maryland  20892.  (301)  435-1258. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.3%.  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  March  3. 1998. 
LaVerxM  Y.  Stringfield. 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  98-6310  Filed  3-11-98;  8:45  am] 

BILUNQ  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sut>stance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the     • 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-«005. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


I 
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practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Proposed  Proiect 

Phase  II  of  the  National  Evaluation  of 
the  Comprehensive  Community  Mental 
Health  Services  for  Children  and  Their 
Families  Program;  New. 

SAMHSA's  Center  for  Mental  Health 
Services  (CMHS)  will  seek  OMB 
approval  for  Phase  II  of  this  five-year 
national  evaluation  project.  Phase  II  will 
collect  data  on  child  mental  health 
outcomes,  family  life,  and  service 
system  development  and  performance. 
Child  and  family  outcomes  of  interest 


include  the  following:  child 
symptomatology  and  functioning, 
family  functioning  and  material 
resources,  and  caregiver  strain.  Delivery 
system  variables  of  interest  include  the 
following:  m£rturity  of  system  of  care 
development,  adherence  to  system  of 
care  principles,  coordination  and 
linkages  among  agencies,  and 
congruence  between  family  services  that 
were  planned  with  those  received.  The 
total  annual  burden  estimate  is  provided 
below: 


Respondent 


Caregiver  

Youth  

Provider/Admintstrator 

Total 


Number  of 
respondents 


2325 

1395 

480 


4200 


Number  of  re- 
sponses per 
respondent 


1.37 

1.33 

.43 


Average 
burden/ re- 
sponse 
(hours) 


2.12 
.79 
.18 


Total  annual 
burden  hours 


6753 

1466 

37 


8256 


Send  comments  to  Beatrice  Rouse, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
on  or  before  May  11,  1998. 

Dated:  March  5,  1998. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

(FR  Doc.  98-6361  Filed  3-11-98;  8:45  am] 

BILUNQ  COOC  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 


collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-8005. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Proposed  Project 

Positive  Activities  Campaign  (PAC) 
Evaluation  Project;  New. 

SAMHSA's  Center  for  Substance 
Abuse  Prevention  (CSAP)  is  launching 
the  Positive  Activities  Campaign,  which 
is  an  initiative  to  encourage  adults  to 
become  more  involved  in  positive,  skill- 
building  activities  with  youth.  The 
ultimate  goal  of  the  initiative  is  to 
reduce  substance  abuse  among  young 
people.  To  determine  the  likely 
effectiveness  of  the  campaign,  CSAP  is 
proposing  an  evaluation  of  PAC  that 
consists  of  both  a  process  and  outcomes 
evaluation.  The  evaluation  will  assess 
change  in  communities  exposed  to  PAC, 
including  change  in  adults'  involvement 
with  youth.  Data  for  the  process 
evaluation  will  come  primarily  from  on- 
site  interviews  with  key  personnel;  data 
for  the  outcomes  evaluation  will  be 
collected  through  a  baseline  and  follow 
up  telephone  survey  of  adults.  The 
estimated  annual  burden  hours  are  as 
follows: 


Data  collection  instrument 


Baseline  telephone  survey  of  random  sample  of  adults 

Followup  telephone  survey  of  random  sample  of  adults  

In-person  interviews  with  local-level  staff  for  process  evaluation 

Totals  


Number  of 
respondents 


2,600 

2,000 

280 


Hours  per 
response 


0.2 
0.2 
1.5 


Total  annual 

response 

burden 


520  hours. 
400  hours. 
420  hours. 


1 ,340  hours. 


UMI 


Send  comments  to  Beatrice  Rouse, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawm  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 


Written  comments  should  be  received 
on  or  before  May  11,  1998. 


Dated:  March  5, 1998. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  98-6362  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Coflsction; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA)  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-8005. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,. utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Pn^ect 

Community  Mental  Health  Center 
Construction  (CMHC)  Grant  Monitoring 
Program;  Extension. 


SAMHSA 's  Center  for  Mental  Health 
Services  (CMHS)  will  seek  extension  of 
OMB  approval  of  the  regulations  and 
data  collection  form  for  the  Community 
Mental  Health  Center  Construction 
(CMHC)  Grant  Monitoring  Program. 
Recipients  of  Federal  CMHC 
construction  funds  are  obUgated  to  use 
the  constructed  facilities  to  provide 
mental  health  services.  The  CMHC  Act 
was  repealed  in  1981  except  for  the 
provision  requiring  grantees  to  continue 
using  the  facilities  for  mental  health 
purposes  for  a  20-year  period.  In  order 
for  CMHS  to  monitor  compliance  of 
construction  grantees,  the  grantees  are 
required  to  submit  an  annual  report.  A 
Chceklist  will  be  used  which  enables 
grantees  to  supply  the  needed 
information  efficiently  and  with  a 
minimum  of  burden.  The  annual  biu'den 
estimate  is  as  follows: 


Number  of  re- 
spondents 


Numt>er  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse 
(hours) 


Total  burden 
(hours) 


CMHC  

Construction. 
Grantee. 
Checklist, 
(forni  SMA-101). 


177 


.33 


58 


Send  comments  to  Beatrice  Rouse, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Written  comments  should  be  received 
on  or  before  May  11,  1998. 

Dated:  March  15, 1998. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  9a-6363  Filed  3-11-98;  8:45  am] 

BILUNQ  CODE  4163-a-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Meetings 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  meetings. 

SUMMARY:  This  notice  announces 
meetings  of  the  Aquatic  Nuisance 
Species  Task  Force  and  its  Western 
Regional  Panel  to  be  held  in  conjunction 
with  the  Eighth  International  Zebra 
Mussel  and  Aquatic  Nuisance  Species 
Conference.  Topics  to  be  addressed 
during  the  meetings  are  identified. 
DATES:  The  Western  Regional  Panel  will 
meet  from  1:30  to  5:30  p.m.. 


Wednesday,  March  18, 1998,  and  the 
Task  Force  will  meet  from  1:30  p.m., 
Thursday,  March  19,  1998  through  4:00 
p.m.  on  Friday,  March  20, 1998. 
ADDRESSES:  The  Western  Regional  Panel 
meeting  will  be  held  at  the  Double  Tree 
Hotel,  2001  Point  West  Way. 
Sacramento,  California.  The  Task  Force 
will  meet  at  the  Red  Lion  Sacramento 
Inn,  1401  Arden  Way,  Sacramento, 
CaHfomia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  R.  Drees,  Coordinator,  Western 
Regional  Panel  at  913-539-3474, 
Extension  20,  or  Bob  Peoples,  Executive 
Secretary,  Aquatic  Nuisance  Species 
Task  Force,  at  703-358-2025. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  meetings  of  the 
Aquatic  Nuisance  Species  Task  Force 
and  its  Western  Regional  Panel.  The 
Task  Force  was  estabUshed  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 
Full  agendas  are  planned  for  both 
meetings.  Thursday  afternoon,  the  Task 
Force  will  hear  presentations  reviewing 
the  status  of  and  prospects  for 
controlling  and  preventing  the  spread  of 
zebra  mussels  and  a  report  of  Task  Force 
staff  activities.  In  addition,  there  will  be 
an  update  on  the  Administration's  alien 


invasive  species  initiative,  a  report  of 
the  recent  meeting  of  Task  Force 
principals  and  progress  on  the  unified 
budget  initiative  that  was  agreed  to  at 
that  meeting,  and  presentation  on 
progress  developing  the  Task  Force  web 
site.  Friday,  several  Task  Force 
operational  issues  will  be  discussed, 
including  membership,  regional  panel 
and  committee  policies,  elaboration  of 
the  process  for  submittal  and  evaluation 
of  aquatic  nuisance  species  control 
program  proposals,  and  proposed  Task 
Force  guidance  for  State  and  interstate 
ANS  management  plans.  The  Task 
Force's  regional  panels  and  committees 
will  report  on  their  activities  and 
accomplishments.  Information  and 
updates  will  be  provided  on  a  number 
of  topics,  including  the  San  Francisco 
Bay/Inland  Delta  Public  Workshop,  the 
Forum  on  Ecological  Surveys,  activities 
related  to  green  crabs,  several  ballast 
water/shipping  issues,  and  Gulf  of 
Mexico  initiatives. 

The  Western  Regional  Panel  will  hear 
from  members  about  nonindigenous 
species  of  concern  and  prevention  and 
control  activities,  including  efforts  in 
the  Pacific  Northwest,  the  100th 
Meridian  Initiative  to  Prevent  Western 
Spread  of  Zebra  Mussels,  and  the  status 
of  and  plans  for  State  and  interstate 
aquatic  nuisance  species  management 
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plans.  A  presentation  will  be  made  on 
striking  a  balance  between  prevention 
and  control  activities.  Panel  operating 
procedures  and  committee  work  plans 
will  be  discussed  and  approved. 

Minutes  of  both  meetings  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  840.  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622. 
Minutes  of  the  Western  Regional  Panel 
meeting  will  also  be  maintained  by  the 
Panel"^  Coordinator,  c/o  U.S.  Fish  and 
Wildlife  Service,  315  Houston  Street, 
Suite  E,  Manhattan,  Kansas  660502. 
Minutes  for  the  meetings  will  be 
available  at  these  locations  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday,  within 
30  days  following  the  meetings. 

Dated:  March  9,  1998. 
Gary  Edwards, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force,  Assistant  Director — Fisheries. 
[FR  Doc.  98-6368  Filed  3-11-98;  8:45  am] 
BILUNQ  CODE  4310-C6-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Tasic  Force 
Meeting 

agency:  Fish  and  Wildlife  Service, 
hiterior. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Brown  Tree  Snake 
Control  Committee  of  the  Aquatic 
Nuisance  Species  Task  Force  as  part  of 
a  Brown  Tree  Snake  Coordination 
Meeting.  Topics  to  be  addressed  are 
identified. 

DATES:  The  Brown  Tree  Snake  Control 
Committee  will  meet  from  8:30  a.m.  to 
5:00  p.m.,  Monday,  March  16, 1998,  and 
from  8:30  a.m.  to  3:30  p.m.,  Tuesday, 
March  17,  1998. 

ADDRESSES:  The  Brown  Tree  Snake 
Control  Committee  meeting  will  be  held 
at  The  Ilikai  Hotel,  1777  Ala  Moana 
Boulevard.  Honolulu,  Hawaii. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  Chair,  Brown  Tree 
Snake  Control  Committee  at  800-541- 

2749  or  by  E-mail  at  robert p 

^mith@fws.gov  or  Bob  Peoples, 
Executive  Secretary,  Aquatic  Nuisance 
Species  Task  Force,  at  703-358-2025  or 

by  E-Mail  at  robert peoples@fws.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act,  this  notice 
announces  a  meeting  of  the  Brown  Tree 
Snake  Control  Committee  of  the  Aquatic 


Nuisance  Species  Task  Force.  The  Task 
Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 

As  part  of  a  Brown  Tree  Snake 
Coordination  meeting,  the  Brown  Tree 
Snake  Control  Committee  will  hear 
status  report  on  recent  activities  and 
current  plans  of  entities  involved  in 
implementing  the  Brown  Tree  Snake 
Control  Plan,  assess  the  need  to  modify 
the  actions  and  priorities  of  the  Plan, 
review  fiscal  year  1998  and  1999 
funding  proposals  and  priorities,  and 
discuss  oif  anizational  structures  for 
enhancing  coordination  on  this  issue. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  840.  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and  the 
Chair,  Brown  Tree  Snake  Control 
Committee,  U.S.  Fish  and  Wildlife 
Service,  Pacific  Islands  Ecoregion,  300 
Ala  Moana  Boulevard,  Room  3-122, 
Honolulu,  Hawaii  96813.  Minutes  for 
the  meeting  will  be  available  at  these 
locations  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday,  within  30  days  following  the 
meetings. 

Dated:  March  9,  1998. 
Gary  Edwafds, 

Co-Chair.  Aquatic  Nuisance  Species  Task 

Force.  Assistant  Director — Fisheries. 

(FR  Doc.  98-6369  Filed  3-11-98;  8:45  am] 

BILLING  CODE  4310-S&-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Beaufort  Sea, 
Oil  and  Gas  Lease  Sale  170 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Availabihty  of  the  proposed 
notice  of  sale. 

Alaska  Outer  Continental  Shelf  (OCS); 
Notice  of  Availability  of  the  Proposed 
Notice  of  Sale  for  proposed  Oil  and  Gas 
Lease  Sale  170  in  the  Beaufort  Sea.  This 
Notice  of  Availability  is  published 
pursuant  to  30  CFR  256.29(c),  as  a 
matter  of  information  to  the  public. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS,  the  Secretary  of  the  Interior, 
pursuant  to  section  19  of  the  OCS  Lands 
Act,  as  amended,  provides  the  affected 
States  the  opportunity  to  review  the 
proposed  Notice  of  Sale. 

Tne  proposed  Notice  of  Sale  for 
proposed  Sale  170  may  be  obtained  by 
written  request  to  the  Public 
Information  Unit,  Alaska  OCS  Region, 
Minerals  Management  Service,  949  E. 


36th  Avenue,  Anchorage,  Alaska  99508- 
4302  or  by  telephone  at  (907)  271-6010. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  scheduled  for 
August  1998. 

Dated:  March  5, 1998. 
Thomas  A.  Readinger, 

Acting  Director,  Minerals  Management 

Service. 

[FR  Doc.  98-6323  Filed  3-11-98;  8:45  am) 

BILUNG  CODE  4310-MR-«I 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

Pacific  Outer  Continental  Shelf  Region 

AGENCY:  Mineral  Management  Service, 

Interior. 

ACTION:  Notice  of  the  availability  of 

environmental  documents  prepared  for 

Outer  Continental  Shelf  (OCS)  pipeHne 

installation  proposal  on  the  Pacific  OCS. 

SUMMARY:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  regulations  (40  CFR  Section 
1501.4  and  Section  1506.6)  that 
implement  the  National  Environmental 
PoUcy  Act  (NEPA),  announces  the 
availability  of  a  NEPA-related 
Environmental  Assessment  prepared  by 
the  MMS  for  pipeline  installation 
activities  proposed  on  the  Pacific  OCS. 
This  listing  includes  the  only  proposal 
for  which  a  Finding  of  No  Significant 
Impact  (FONSI)  was  prepared  by  the 
Pacific  OCS  Office  in  the  3-month 
period  preceding  this  Notice. 

Propdsal 

Exxon  proposes  to  install  a  12.75  inch 
outside  diameter  (OD)  gas  pipeline 
which  would  be  approximately  7  miles 
in  length  in  the  Santa  Ynez  Unit  (SYU) 
from  Platform  Heritage  to  Platform 
Harmony.  This  proposal  is  a  change 
from  the  currently  approved  17-mile  gas 
pipeline  which  was  planned  to  be 
installed  from  Platform  Heritage  to  the 
Las  Flores  Canyon  onshore  facility. 
Compared  to  the  currently  approved 
project,  the  proposed  modification 
would  reduce  the  length  of  the  pipeline 
needed  to  be  installed  by  10  miles,  since 
the  currently-proposed  pipeline  would 
not  be  installed  all  the  way  to  shore. 
The  proposed  pipeline  would  be  placed 
in  the  same  surveyed  area  as  the 
currently-installed  Platform  Heritage  to 
Platform  Harmony  oil  emulsion  pipeline 
and  power  cables.  The  proposed  gas 
pipeline  would  be  installed  in  water 
depths  ranging  from  1,090  to  1,350  ft. 
The  pipeline  would  be  used  to  transport 
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produced  gas  from  Platform  Heritage  to 
Platform  Hannony  for  connection  to  the 
existing  gas  pipeline  between  Platform 
Harmony  and  Platform  Hondo.  From 
Platform  Hondo,  the  gas  would  enter  the 
Pacific  Offshore  Pipeline  Company 
(POPCO)  pipeline  for  transfer  to  the 
onshore  POPCO  gas  processing  plant 
and/or  the  Exxon  gas  treating  faciUties 
in  Las  Flores  Canyon.  The  pipeline 
would  not  increase  peak  gas  rates  above 
either  Exxon's  or  POPCO's  permitted 
values  and  would  not  require  any 
modifications  to  the  POPCO  pipeline  or 
gas  plant  facilities.  The  proposed  gas 
pipeline  capacity  is  75  million  cubic 
feet  per  day  (MMCFPD). 

Location 

Leases 

C)CS-P0182 
OCS-P0183 
OCS-P0329 

EA  Title:  OCS  Environmental 
Assessment,  Platform  Heritage  to 
Platform  Harmony  Gas  PipeUne,  Santa 
Ynez  Unit,  Exxon  Company,  U.S.A., 
December  3, 1997. 

FONSI  Date:  December  3, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  interested  in  reviewing 
environmental  documents  for  the 
proposal  fisted  above,  or  in  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Pacific 
OCS,  are  encouraged  to  contact  the 
Pacific  OCS  Regional  office  of  MMS. 
The  FONSI  and  associated  EA  are 
available  for  public  inspection  between 
the  hours  of  7:30  a.m.  and  4:30  p.m., 
Monday  through  Friday  at:  Minerals 
Management  Service,  Pacific  OCS 
Region,  Office  of  Public  Affairs,  770 
Paseo  Camarillo,  Camarillo,  California 
93010,  phone:  (805)  389-7533.  Request 
may  also  be  sent  to  MMS  to  Ralph 
Snyder,  Minerals  Management  Service, 
Pacific  OCS  Region,  770  Paseo 
Camarillo,  Camarillo,  California  93010. 
This  EA  has  been  posted  on  the  Pacific 
OCS  Region's  homepage.  The  homepage 
address  is:  http://mmspub/omm/pacific/ 
public/homepg.htm  1 . 
SUPPLEMENTARY  INFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for  proposal 
which  related  to  exploration  and 
development  for  oil  and  gas  resources 
on  the  Pacific  OCS.  The  EA's  examine 
the  potential  environmental  effects  of 
activities  described  in  the  proposal  and 
present  MMS  conclusions  regarding  the 
significance  for  those  effects.  The  EA  is 
used  as  a  basis  for  determining  whether 
or  not  approvals  of  the  proposals 
constitute  major  Federal  actions  that 
significantly  affect  the  quality  of  the 
human  environment  in  the  sense  for 
NEPA  102(2)  (C).  A  FONSI  is  prepared 


in  those  instances  where  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  of  the  EA.  This 
Notice  constitutes  Uie  public  Notice  of 
Availability  of  environmental 
documents  required  under  the  NEPA 
regulations. 

Dated:  January  5, 1998. 
Peter  Tweedt, 

Acting  Regional  Dinctor,  Pacific  OCS  Region, 
Minerals  Management  Service. 
[PR  Doc.  98-6324  Filed  3-11-98;  8:45  ami 

BILUNO  OOOE  4310-MR-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  Na  337-TA-383  Swictions 
Proceeding] 

In  the  Matter  of  Certain  Hardvware  Logic 
Emulation  Systema  and  Componenta 
Thereof;  Notice  of  Commiaaion 
Deciaion  Regarding  Appeela  of  ALJ 
Order  No.  96 

AOENCY:  U.S.  bitemational  Trade 
Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  deny 
appeals  of  ALJ  Order  No.  96  in  the 
above-captioned  investigation  and  to 
adopt  that  order  with  the  two 
exceptions  identified  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
H.  Reiziss,  Esq..  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3116. 
SUPPLEMENTARY  INFORMATION:  This 
patent-based  section  337  investigation 
was  instituted  on  March  8,  1996,  based 
upon  a  complaint  and  motion  for 
temporary  relief  filed  on  January  26, 
1996,  by  Quicktum  Design  Systems,  Inc. 
("Quicktum").  61  Fed.  Reg.  9486 
(March  8, 1996).  The  respondents  are 
Mentor  Graphics  Corporation 
("Mentor")  and  Meta  Systems  ("Meta") 
(collectively  "respondents").  After  an 
11-day  evidentiary  hearing,  in  April  and 
May  of  1996,  the  presiding 
administrative  law  judge  ("ALJ")  issued 
an  initial  determination  ("TEO  ID") 
granting  Quicktum's  motion  for 
temporary  relief. 

On  August  5,  1996,  the  Commission 
determined  not  to  modify  or  vacate  the 
TEO  ID  and  issued  a  temporary  limited 
exclusion  order  and  a  temporary  cease 
and  desist  order  against  domestic 
respondent  Mentor.  The  Commission 


imposed  a  bond  of  43  percent  of  entered 
value  on  respondents'  importations  and 
sales  of  emulation  systems  and 
components  thereof  during  the 
remaining  pendency  of  the 
investigation.  The  Commission  set 
complainant's  bond  at  $200,000. 

On  September  24, 1997,  the 
Commission  determined  to  modify 
respondents'  temporary  relief  bond  in 
the  investigation.  Respondents' 
temporary  relief  bond  remained  at  43 
percent  of  the  entered  value  of  the 
subject  imported  articles  if  the  entered 
value  equals  transaction  value  as 
defined  in  applicable  U.S.  Customs 
Service  regulations.  Respondents' 
temporary  relief  bond  increased  to  180 
percent  of  the  entered  value  of  the 
subject  imported  articles  if  the  entered 
value  does  not  equal  transaction  value 
as  defined  in  appUcable  U.S.  Customs 
Service  regulations. 

Beginning  on  April  7, 1997,  the  ALJ 
held  a  pre-hearing  conference  and  a  14- 
day  evidentiary  hearing  concerning 
permanent  relief  issues  and  several 
sanctions-related  motions.  Closing 
arguments  were  held  on  June  25  and  26, 
1997.  On  July  31. 1997,  the  ALJ  issued 
an  initial  determination  ("Final  ID"), 
finding  that  respondents  had  violated 
section  337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  by  infringing 
claims  of  all  five  of  Quicktum's  asserted 
patents.  The  ALJ  found:  (1)  There  has 
been  importation  and  sale  of  the 
accused  products;  (2)  Quicktum 
practices  the  patents  in  controversy  and 
satisfies  the  domestic  industry 
requirements  of  section  337;  (3)  the 
claims  in  issue  are  vahd;  (4)  the  accused 
products  directly  infringe  the  claims  in 
issue;  (5)  components  of  the  accused 
products  contributorily  infringe  the 
claims  in  issue;  and  (6)  respondents 
have  induced  infringement  of  the  claims 
in  issue.  Based  on  these  findings,  the 
ALJ  concluded  there  was  a  violation  of 
section  337.  The  ALJ  recommended 
issuance  of  a  permanent  exclusion  order 
and  a  cease  and  desist  order. 

On  October  2, 1997,  the  Commission 
determined  not  to  review  the  Final  ID, 
thereby  finding  that  respondents 
violated  section  337.  On  December  3, 
1997,  the  Commission  issued  a  limited 
exclusion  order  directed  to  Meta  and  a 
cease  and  desist  order  against  domestic 
respondent  Mentor.  The  Commission  set 
the  bond  for  the  60-day  Presidential 
review  period  at  43  percent  of  the 
entered  value  of  the  subject  imported 
articles  if  the  entered  value  equals 
transaction  value  as  defined  in 
applicable  U.S.  Customs  Service 
regulations  and  at  180  percent  of  the 
entered  value  of  the  subject  imported 
articles  if  the  entered  value  does  not 
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equal  transaction  value  as  defined  in 
applicable  U.S.  Customs  Service 
regulations. 

On  July  31. 1997,  the  ALJ  also  issued 
Order  No.  96  in  the  investigation 
flnding  that  respondents  and  certain  of 
their  counsel  have  engaged  in  discovery 
abuses  and  abuse  of  process  justifying 
the  imposition  of  evidentiary  and 
monetary  sanctions.  Pursuant  to  rule 
210.25(d)  of  the  Commission's  Rules  of 
Practice  and  Procedure.  19  C.F.R. 
§  210.25(d),  the  Commission  on  October 
2. 1997.  speciHed  the  schedule  for  the 
filing  of  petitions  appealing  Order  No. 
96  and  responses  thereto.  On  August  13, 
1997,  August  14, 1997,  October  2. 1997, 
and  November  6, 1997,  respondents 
filed  petitions  appealing  Order  No.  96. 
Quicktum  filed  a  reply  to  respondents' 
petitions  on  November  14, 1997.  The 
Commission  investigative  attorneys 
filed  a  reply  to  respondents'  petitions  on 
November  17, 1997. 

Having  examined  the  record  in  this 
investigation,  including  Order  No.  96, 
the  petitions  appealing  Order  No.  96. 
and  the  responses  thereto,  the 
Commission  determined  to  deny  the 
appeals  and  to  adopt  Order  No.  96  with 
the  exception  of  those  portions  of  Order 
No.  96  granting  Motion  Docket  No.  383- 
116  and  Motion  Docket  No.  383-124, 
both  of  which  the  Commission  did  not 
adopt.  The  Commission  also  determined 
to  deny  respondents'  request  for  a 
hearing  and  their  motion  for  leave  to  file 
a  reply  to  Quicktum 's  and  the 
Commission  investigative  attorneys' 
responses  to  respondents'  petitions.  In 
connection  with  the  final  disposition  of 
this  matter,  the  Commission  has  ordered 
the  presiding  administrative  law  judge 
to  issue  an  initial  determination  within 
six  months  ruling  on  the  precise  dollar 
amount  of  sanctions  to  be  awarded 
pursuant  to  Order  No.  96. 

A  Commission  opinion  in  support  of 
its  determination  will  be  issued  shortly. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  sections 
210.4,  210.25,  210.27.  and  210.33  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.4,  210.25, 
210.27.  and  210.33). 

Copies  of  the  public  versions  of  the 
Final  ID.  Order  No.  96.  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.  Washington.  D.C.  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  can  be  obtained  by 
contacting  the  Commission's  TDD 


terminal  on  202-205-1810.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

Issued:  March  6, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-6383  Filed  3-11-98;  8:45  ami 

BILUNG  COD€  7020-02-P 


DEPARTMENT  OF  JUSTICE 

President's  Advisory  Board  on  Race; 
Notice  of  Meetings 

SUMMARY:  The  President's  Advisory 
Board  on  Race  will  meet  on  March  23 
and  24, 1998,  at  Tumhalle,  Tivoli 
Student  Union,  on  the  Auraria  Campus. 
900  Aurarit  Parkway.  Denver.  Colorado. 
On  March  23.  from  7:00  p.m.  until  9:00 
p.m..  the  Advisory  Board  will  host  a 
small-group  citizen  dialogue  on  race 
and  stereotypes  that  is  open  to  the 
public.  The  meeting  will  include  an 
opportunity  beginning  at  approximately 
8:30  p.m.  for  members  of  the 
community  to  contribute  to  the 
conversation. 

On  March  24,  the  Advisory  Board  will 
meet  from  9:00  a.m.  to  12:00  p.m.  and 
frpm  2:00  p.m.  until  3:00  p.m.  The 
morning  session  will  include  a  panel 
discussion  addressing  the  causes  and 
effects  of  racial  stereotyping,  the  link 
between  stereotypes  and  prejudice/ 
racism,  and  strategies  for  combating 
stereotypes  and  their  effects.  In  the 
afternoon,  the  Advisory  Board  will 
continue  the  discussion,  adjourning  at 
approximately  3:00  p.m. 

The  public  is  welcome  to  attend  the 
meetings  on  a  first-come,  first-seated 
basis.  Interested  persons  are  encouraged 
to  attend.  Members  of  the  public  may 
also  submit  to  the  contact  person,  any 
time  before  or  after  the  meeting,  written 
statements  to  the  Board.  Written 
comments  may  be  submitted  by  mail, 
telegram,  facsimile,  or  electronic  mail, 
and  should  contain  the  writer's  name, 
address  and  commercial,  government,  or 
organizational  affiliation,  if  any.  The 
address  of  the  President's  Initiative  on 
Race  is  750  17th  Street,  N.W., 
Washington,  D.C.  20503.  The  electronic 
mail  address  is  http:// 
www.whitahouse.gov/Initiatives/One 
America. 

FOR  FURTHER  INFORMATION:  Contact  our 
main  office  number,  (202)  395-1010,  for 
the  exact  time  and  location  of  the 
meetings.  Other  comments  or  questions 
regarding  this  meeting  may  be  directed 
to  Randy  D.  Ayers,  (202)  395-1010,  or 
via  facsimile.  (202)  395-1020. 


Dated:  March  9. 1998. 
Randy  D.  Ayera, 

Executive  Officer. 

(FR  Doc.  98-6559  Filed  3-11-98;  8:45  am] 

BILUNG  CODE  4419-AR-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.:  040-08980} 

Heritage  Minerals,  Incorporated 
License  Renewal  and  Opportunity  for 
Hearing 


AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  intent  to  approve 

renewal  request  for  the  Heritage 

Minerals,  Inc.  (HMI).  facihty  located  in 

Manchester  Township,  New  Jersey,  and 

opportunity  for  hearing. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
approval  of  the  renewal  request  for 
Source  Materiel  License  No.  SMB-1541. 
issued  to  Heritage  Minerals,  Inc.  (HMI), 
to  authorize  decontamination  and 
decommissioning  activities  of  those 
areas  of  the  licensee's  Manchester 
Township.  New  Jersey  site  which 
require  remediation  prior  to  release  for 
unrestricted  u$e.  The  proposed 
licensing  action  also  will  authorize 
temporary  storage  of  licensed  material 
prior  to  disposition  and  be  issued  for  a 
period  of  five  years. 

HMI  is  authorized  by  the  NRC  to 
perform  within  specific  areas  of  its 
Manchester  Township  facility 
decontamination  activities  of  licensed 
radioactive  materials,  and  to  possess, 
package,  store,  and  transfer  to 
authorized  recipients  monazite  sands 
containing  natural  thorium.  Residual 
radioactive  contamination  may  also  be 
present  in  some  interior  areas  of  the  mill 
facilities  on  the  site.  There  are  no 
processing  activities  authorized  by  the 
hcense  or  by  the  proposed  license 
renewal.  The  renewal  is  to  promote 
timely  decommissioning  and 
remediation  of  the  licensed  material  and 
associated  monazite  stockpile  by  HMI. 
Due  to  the  lack  of  progress  regarding 
disposition  of  the  monazite  pile  from 
past  operations,  the  NRC  added  this  site 
to  its  Site  Decommissioning 
Management  Plan  (SDMP)  in  1990.  The 
NRC  established  and  implemented  the 
SDMP  to  idendfy  and  resolve  issues 
associated  with  the  timely  and  effective 
cleanup  of  the  sites  on  the  list. 

HMI  ceased  active  operations  in  1990 
and  maintained  an  active  license  until 
it  expired  on  December  31, 1995.  The 
licensee  submitted  a  timely  renewal 
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request  to  the  NRC  on  November  9. 1995 
for  an  additional  license  term,  followed 
by  submittal  of  a  proposed 
decommissioning  plan  and  schedule  on 
December  30. 1996.  and  a  Final  Status 
Survey  on  November  3, 1997.  The  NRC 
requires  the  licensee  to  remediate  those 
portions  of  the  HMI  facility  licensed  by 
NRC  to  meet  the  NRC  guidance  criteria 
for  release  of  facilities  for  unrestricted 
use,  and  to  maintain  effluents  and  doses 
within  NRC  requirements  and  as  low  as 
reasonably  achievable  during 
remediation  activities. 

The  decommissioning  plan  schedule 
describes  time  estimates  to  complete 
various  elements  of  the 
decommissioning  process.  Included  in 
the  schedule  are  arrangements  to  obtain 
governmental  approval  to  export 
materials,  obtain  agreements  with 
freight  handlers  and  transporters, 
complete  facility  decontamination,  and 
conduct  a  final  NRC  survey  followed  by 
license  termination.  The  licensee  also 
intends  to  remediate  interior  areas  of  the 
site  in  accordance  with  the  NRC 
guidance  criteria.  No  demolition  of  site 
structures  was  requested,  however,  the 
licensee  may  determine  future  use  of  the 
buildings  and  equipment  after  license 
termination.  Open  land  areas  within  the 
site  where  enhanced  natiu-al 
radioactivity  has  been  detected  will  not 
be  addressed  by  this  action.  NRC  final 
radiation  surveys  and  inspection  will 
not  be  performed  and  license 
termination  will  not  be  approved  until 
HMI's  decontamination  and  remediation 
activities  are  completed. 

Prior  to  approving  the  renewal 
request,  NRC  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  NRC's 
regulations.  These  fmdings  will  be 
documented  in  a  Safety  Evaluation 
Report. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  renewal  of  a  license  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings,"  of  NRC's  rules  and 
practice  for  domestic  licensing 
proceedings  in  10  CFR  part  2.  Pursuant 
to  §  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing  in  accordance 
with  §  2.1205(c).  A  request  for  a  hearing 
must  be  filed  within  thirty  (30)  days  of 
the  date  of  publication  of  this  Federal 
Register  Notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Secretary  at  One 


White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  p)erson  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(c). 

In  accordance  with  10  CFR  2.1205(e). 
each  request  for  a  hearing  must  also  be 
served,  by  deUvering  it  personally  or  by 
mail,  to; 

1.  The  applicant,  Heritage  Minerals, 
Inc..  Attention:  Anthony  J.  Thompson, 
Esquire.  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street  NW, 
Washington,  DC  20037-1128;  and 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville.  MD  20852-2738  or  by 
mail,  addressed  to  the  Executive 
Director  for  Operations.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555. 

For  further  details  with  respect  to  this 
action,  the  application  for  amendment 
request  is  available  for  inspection  at  the 
NRC's  PubUc  Document  Room,  2120  L 
Street  NW..  Washington.  DC  20555  or  at 
NRC's  Region  I  offices  located  at  475 
Allendale  Road.  King  of  Prussia.  PA 
19406.  Persons  desiring  to  review 
documents  at  the  Region  I  Office  should 
call  Ms.  Sheryl  Villar  at  (610)  337-5239 
several  days  in  advance  to  assure  that 
the  documents  will  be  readily  available  * 
for  review. 

Dated  at  King  of  Prussia.  Pennsylvania  this 
27th  day  of  February  1998. 

For  the  Nuclear  Regulatory  Commission. 
A.  Randolph  Blough. 

Director,  Division  of  Nuclear  Materials  Safety. 
Region  I. 

[FR  Doc.  98-6391  Filed  3-11-98;  8:45  am) 
BILUNG  CODE  75«M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.  72-0] 

Public  Service  Company  of  Colorado 
Notice  of  Docketing  of  the  Materials 
License  SNM-2504  AmerKlment 
Application  for  the  Fort  St  Vrain 
Indeperxtont  Spent  Fuel  Storage 
Installation 

By  letter  dated  November  25,  1997, 
the  Public  Service  Company  of  Colorado 
(PSCo)  submitted  an  application  to  the 
Nuclear  Regulatory  Commission  (the 
Commission)  in  accordance  with  10 
CFR  part  72  requesting  the  amendment 
of  the  Fort  St.  Vrain  (FSV)  independent 
spent  fuel  storage  installation  (ISFSI) 
license  (SNM-2504)  and  the  Technical 
Specifications  for  the  FSV  ISFSI  located 
in  Weld  County.  Colorado.  PSCo  is 
seeking  Commission  approval  to  amend 
the  materials  license  and  the  FSV  ISFSI 
Technical  Specifications  to  reflect  the 
recent  termination  of  the  FSV  10  CFR 
part  50  possession  only  license  (DPR- 
34)  by  deleting  references  to  programs 
and  provisions  that  no  longer  apply  and 
replacing  them  with  references  to  stand- 
alone ISFSI  programs. 

This  application  was  docketed  under 
10  CFR  part  72;  the  PSCo  FSV  ISFSI 
Docket  No.  is  72-9  and  will  remain  the 
same  for  this  action.  The  amendment  of 
an  ISFSI  license  is  subject  to  the 
Commission's  approval. 

The  Commission  will  determine  if  the 
amendment  presents  a  genuine  issue  as 
to  whether  public  health  and  safety  will 
be  significantly  affected  and  may  issue 
either  a  notice  of  hearing  or  a  notice  of 
proposed  action  and  opportunity  for 
hearing  in  accordance  with  10  CFR 
72.46(b)(1)  or  take  immediate  action  on 
the  amendment  in  accordance  with  10 
CFR  72.46(b)(2). 

For  further  details  with  respect  to  this 
application,  see  the  appUcation  dated 
November  25.  1997,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW.  Washington.  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  March  1998. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Charles  J.  Haughney. 

Acting  Director.  Spent  Fuel  Project  Office. 

Office  of  Nuclear  Material  Safety  and 

Safeguards. 

[FR  Doc.  98-6392  Filed  3-11-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Regulatory  Commission  and 
Dapartmant  of  Energy;  Public  Meeting 
on  NRC  Regulatory  Oversight  of  DOE 
Faclimes 

AOENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  and  the  U.S. 
Department  of  Energy  (DOE)  will  hold  a 
public  meeting  on  Tuesday,  March  24, 
1998,  in  Oak  Ridge,  Tennessee,  to 
address  issues  related  to  the  recently 
established  pilot  program  for  NRC's 
external  regulation  of  certain  EXDE 
facilities. 

SUPPt.EMENTARY  INFORMATION:  The 
Department  of  Energy  and  the  Nuclear 
Regulatory  Commission  will  hold  a  joint 
public  meeting  to  provide  information 
on  this  pilot  project  on  Tuesday,  March 
24.  1998,  at  7:00  P.M.  at  the  American 
Museum  of  Science  and  Energy,  300  S. 
Tulane  Avenue,  Oak  Ridge,  Tennessee. 

In  June  1997,  DOE  and  NRC  agreed  to 
pursue  NRC  external  regulation  of 
certain  DOE  facilities  on  a  pilot  program 
basis.  A  pilot  program  of  NRC  simulated 
regulation  has  been  established  to 
collect  information  on  the  desirability  of 
NRC  oversight  and  on  whether  to  seek 
legislation  to  authorize  such  oversight. 
The  DOE  and  the  NRC  expect  to 
evaluate  six  to  ten  DOE  facilities  over 
the  next  two  years  under  the  pilot 
program.  The  Radiochemical 
Engineering  Development  Center  at  Oak 
Ridge  National  Laboratory  (ORNL)  has 
been  chosen  as  one  of  the  pilot  sites. 

The  major  areas  of  discussion  at  this 
meeting  will  be: 

•  The  overall  pilot  program  and 
background  information. 

•  The  ORNL  Work  Plan. 

•  Major  issues  affecting  NRC 
oversight  (generic  and  site-specific). 

One  of  the  main  purposes  of  the 
meeting  is  to  describe  the  process 
through  which  stakeholders  may 
participate  in  the  pilot  program. 
Stakeholders  will  be  invited  to  ask 
questions  and  submit  comments 
relevant  to  the  objectives  of  the  pilot 
program  and  the  process  by  which  those 
objectives  are  proposed  to  be  addressed 
at  the  Radiochemical  Engineering 
Development  Center.  Issues  raised  by 
stakeholders  will  be  addressed  in  the 
final  report  following  the  pilot 
evaluation  at  ORNL. 

Since  1994,  the  Department  of  Energy 
(DOE)  has  been  considering  whether 
there  are  advantages  to  be  gained  from 
external  regulation  of  existing  DOE 


facilities.  Two  advisory  groups 
recommended  that  the  Nuclear 
Regulatory  Commission  (NRC)  be 
considered  as  the  external  regulator  of 
nuclear  and  radiological  safety  at  DOE 
sites.  External  regulation  by  the  NRC 
may  improve  the  efficiency  and 
effectiveness  of  DOE's  radiological 
safety  programs.  DOE  facilities  would  be 
regulated  consistent  with  other  facilities 
of  the  same  type  engaged  in  similar 
activities,  and  the  NRC  could  maintain 
complete  independence  because  it  has 
no  responsibility  for  operating  the 
facilities. 

A  numb«r  of  background  documents 
pertaining  to  the  issue  of  NRC  oversight 
of  DOE  facilities  are  available  or  will  be 
made  available  prior  to  the  meeting. 
These  include: 

•  A  draft  Pilot  Program  Work  Plan  for 
the  Radiochemical  Engineering 
Development  Center  at  Oak  Ridge 
National  Laboratory. 

•  A  Memorandum  of  Understanding 
between  NRC  and  DOE,  dated 
November  21,  1997. 

•  An  NRC  Commission  Paper 
entitled,  "Status  Report  of  the  Nuclear 
Regulatory  Commission  Task  Force  On 
Oversight  of  the  Department  of  Energy, 
In  Response  to  COMSECY  -96-053— DSI 
2,"  SECY-97-206.  dated  September  12. 
1997. 

•  An  NRC  Commission  Paper 
entitled,  "Status  Report  of  the  Nuclear 
Regulatory  Commission  Task  Force  On 
Oversight  of  the  Department  of  Energy, 
In  Response  to  COMSECY  -96-053— DSI 
2  (Report  No.  2),"  SECY-97-301,  dated 
December  29,  1997. 

•  NRC  Staff  Requirements 
Memorandum:  COMSECY-96-053, 
"Oversight  of  the  Department  of  Energy 
(DSI  2),"  dated  March  28,  1997. 

•  NRC  Direction  Setting  Issue  Paper 
"Oversight  of  the  Department  of 
Energy"  (DSI  2)  dated  September  16, 
1996. 

•  Report  of  the  DOE  Working  Group 
on  External  Regulation,  dated  December 
1996. 

•  Report  of  the  DOE  Advisory 
Committee  on  External  Regulation  of 
DOE  Nuclear  Safety,  dated  December 
1995. 

You  may  view  these  documents  at  the 
DOE  Oak  Ridge  Public  Reading  Room, 
American  Museum  of  Science  and 
Energy.  300  S.  Tulane  Avenue.  Oak 
Ridge,  TN  37830.  (423)  241^780. 
Copies  may  be  obtained  by  contacting 
Amy  Rothrock  at  (423)  576-1216.  These 
documents  are  also  available  on  the 
joint  DOE/NRC  Web  Site  at  http:// 
www.nrc.gov/NRC/NMSS/ 
doepilot.html.  As  documents  are 
completed,  they  will  bw  added  to  the 
web  site.  If  you  would  like  more 


information  about  this  meeting,  or  need 
special  accommodations  to  attend, 
please  contact  Walter  Perry  of  the  DOE 
Public  Affairs  Office  at  (423)  576-0885. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  March.  1998. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  PaperieUo, 

Director,  Office  of  Nuclear  Material  Safety 

and  Safeguards. 

(FR  Doc.  98-6393  Filed  3-11-98;  8:45  am] 

BILUNQ  CODE  7SgO-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 


Extension: 
Rule  19d-l,  SEC  File  No.  270-242.  0MB 

Control  No.  3235-0206 
Rule  19d-3,  SEC  File  No.  270-245.  0MB 

Control  No.  3235-0204 
Rule  19h-l.  SEC  File  No.  270-247.  0MB 

Control  No.  3235-0259 

Notice  is  hereby  that  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  §  3501  et  seq.),  the  Securities  and 
Exchange  Commission  ("Commission") 
is  soliciting  comments  on  the 
collections  of  information  summarized 
below.  The  Commission  plans  to  submit 
these  existing  collections  of  information 
to  the  Office  of  Management  and  Budget 
for  extension  and  approval. 

Rule  1 9d-l    Notices  by  Self-Regulatory 
Organizations  of  Final  Disciplinary 
Actions,  Denials,  Bars,  or  Limitations 
Respecting  Membership,  Association, 
Participation,  or  Access  to  Services,  and 
Summary  Suspension 

Rule  19d-l  under  the  Securities 
Exchange  Act  of  1934  (the  "Act")     . 
prescribes  the  form  and  content  of 
notices  to  be  filed  with  the  Commission 
by  self-regulatory  organizations 
("SROs")  for  which  the  Commission  is 
the  appropriate  regulatory  agency 
concerning  the  following  final  SRO 
actions:  (1)  disciplinary  sanctions 
(including  summary  suspensions);  (2) 
denials  of  membership,  participation  or 
association  with  a  member;  and  (3) 
prohibitions  or  limitations  on  access  to 
SRO  services.  The  rule  enables  the 
Commission  to  obtain  reports  from  the 
SROs  containing  information  regarding 
SRO  determinations  to  discipline 
members  or  associated  persons  of 
members,  deny  membership  or 
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participation  or  association  with  a 
member,  and  similar  adjudicated 
Hndings.  The  rule  requires  that  such 
actions  be  promptly  reported  to  the 
Commission.  The  rule  also  requires  that 
the  reports  and  notices  supply  sufficient 
information  regarding  the  background, 
factual  basis  and  issues  involved  in  the 
proceeding  to  enable  the  Commission 
(1)  to  determine  whether  the  matter 
should  be  called  up  for  review  on  the 
Commission's  own  motion  and  (2)  to 
ascertain  generally  whether  the  SRO  has 
adequately  carried  out  its 
responsibilities  under  the  Act. 

It  is  estimated  that  10  respondents 
will  utilize  this  application  procedure 
armually.  with  a  total  burden  of  2,750 
hours,  based  upon  past  submissions. 
The  staff  estimates  that  the  average 
number  of  hours  necessary  to  comply 
with  the  requirements  of  Rule  19d-l  is 
2.5  hours.  The  average  cost  per  hour  is 
approximately  $60.  Therefore,  the  total 
cost  of  compliance  for  the  respondents 
is  $165,000. 

Rule  1 9d-3    Applications  for  Review  of 
Final  Disciplinary  Sanctions,  Denials  of 
Membership,  Participation  or 
Limitations  of  Access  to  Services 
Imposed  by  Self-Regulatory 
Organizations 

Rule  19d-3  under  the  Act  prescribes 
the  form  and  content  of  applications  to 
the  Conmiission  by  persons  desiring 
stays  of  final  disciplinary  sanctions  and 
summary  action  of  self-regulatory 
organizations  ("SROs")  for  which  the 
Commission  is  the  appropriate 
regulatory  agency.  The  Commission 
uses  the  information  provided  in  the 
application  filed  pursuant  to  Rule  19d- 
3  to  review  final  actions  taken  by  SROs 
including:  (1)  disciplinary  sanctions;  (2) 
denials  of  membership,  participation  or 
association  with  a  member;  and  (3) 
prohibitions  on  or  limitations  of  access 
to  SRO  services. 

It  is  estimated  that  approximately  50 
respondents  will  utilize  this  application 
procedure  annually,  with  a  total  burden 
of  2,750  hours,  based  upon  past 
submissions.  The  staff  estimates  that  the 
average  number  of  hours  necessary  to 
comply  with  the  requirements  of  Rule 
19d-l  is  2.5  hours.  The  average  cost  per 
hour  is  approximately  $60.  Therefore, 
the  total  cost  of  compliance  for  the 
respondents  is  $165,000. 


Rule  19b-l     Notice  by  a  Self-Regulatory 
Organization  of  a  Proposed  Admission 
to  or  Continuance  in  Membership  or 
Participation  or  Association  With  a 
Member  of  Any  Person  Subject  to  a 
Statutory  Disqualification,  and 
Applications  to  the  Commission  for 
Relief  Therefrom 

Rule  19h-l  under  the  Act  prescribes 
the  form  and  content  of  notices  and 
applications  by  self-regulatory 
organizations  ("SROs")  regarding 
proposed  admissions  to,  or 
continuances  in,  membership, 
participation  or  association  with  a 
member  of  any  person  subject  to  a 
statutory  disqualification. 

The  Commission  uses  the  information 
provided  in  the  submissions  filed 
pursuant  to  Rule  19h-l  to  review 
decisions  of  SROs  to  permit  the  entry 
into  or  continuance  in  the  securities 
business  of  persons  who  have 
committed  serious  misconduct.  The 
filings  submitted  pursuant  to  the  Rule 
also  permit  inclusion  of  an  application 
to  the  Commission  for  consent  to 
assotiate  with  a  member  of  an  SRO 
notwithstanding  a  Commission  order 
barring  such  association. 

The  Commission  reviews  filings  made 
pursuant  to  the  rule  to  ascertain 
whether  it  is  in  the  public  interest  to 
permit  the  employment  in  the  securities 
business  of  persons  subject  to  statutory 
disqualification.  The  filings  contain 
information  that  is  essential  to  the  staffs 
review  and  ultimate  determination  on 
whether  an  association  or  employment 
is  in  the  public  interest  and  consistent 
with  investor  protection. 

It  is  estimated  that  approximately  5 
respondents  will  make  submissions 
pursuant  to  this  rule  annually,  with  a 
total  burden  of  225  hours,  based  upon 
past  submissions.  The  staff  estimates 
that  the  average  number  of  hours 
necessary  to  comply  with  the 
requirements  of  Rule  19h-l  is  4.5  hours. 
The  average  cost  per  hour  is 
approximately  $60.  Therefore,  the  total 
cost  of  compliance  for  the  respondents 
is  $13,500. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  on  or  before  May  11,  1998. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington.  DC  20549. 

Dated:  March  3. 1998. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-6337  Filed  3-11-98;  8:45  am] 
BUJJNO  OOOE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  R«vi«w; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549 

Extension: 
Fom  SE,  SEC  File  No.  270-289,  OMB 

Control  No.  3235-0327 
Form  ID.  SEC  File  No.  270-291,  OMB 

Control  No.  3235-0328 
Form  ET.  SEC  File  No.  270-290.  OMB 

Control  No.  3235-0329 
Form  TH,  SEC  File  No.  270-377.  OMB 

Control  No.  3235-0425 

Notice  is  hereby  given  that  piu^uant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Form  SE  is  used  by  registrants  filing 
electronically  on  EDGAR  to  submit 
paper  copies  of  exhibits  to  the 
Commission  in  order  to  identify  them. 
Form  SE  results  in  an  estimated  total 
annual  reporting  burden  of  200  hours. 

Form  ID  is  used  by  electronic  filers  to 
obtain  or  change  an  identification 
number.  Form  ID  results  in  an  estimated 
total  annual  reporting  burden  of  1,050 
hours. 

Form  ET  is  used  by  electronic  filers  to 
submit  a  filing  to  the  Commission  on 
magnetic  tape  or  diskette.  Form  ET 
results  in  an  estimated  total  annual 
reportingburden  of  30  hours. 

Form  TH  is  used  by  electronic  filers 
to  file  electronic  documents  in  paper 
pursuant  to  a  temporary  hardship 
exemption.  Form  TH  results  in  an 
estimated  total  annual  reporting  burden 
of  66  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
QMS  on  or  before  April  13,  1998. 

Dated:  March  3, 1998. 
Jonathan  G.  Kalz, 

Secretory. 

|FR  Dcx:.  98-6338  Filed  3-11-98;  8:45  ami 

BILUNG  CODE  801<M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


No.  34-39711;  File  No.  SR-AMEX- 


[Reli 
98-08] 


Self- Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Anierican  Stock 
Exchange,  Inc.  Relating  to  the 
Continuing  Education  Requirements  of 
Registered  Persons 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,^  notice 
is  hereby  given  that  on  February  6, 
1998,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  of  the 
proposed  rule  change.^ 


'15U.S.C.  §78s(b)(l).     . 

'  The  Commission  has  already  published  for 
comment  rule  proposals  by  four  other  self- 
regulatory  organizations  which  are  virtually 
identical  to  this  Amex  filing.  See  Securities 
Exchange  .Act  Release  No.  39574  (lanuary  23.  1998). 
63  FR  4510  (lanuary  29.  1998)  (SR-NASD-98-03): 
39575  (January  23.  1998).  63  FR  4507  (January  29. 
1998)  (SR-CBOE-97-68);  .39576  (January  23.  1998). 
63  FR  4509  (January  29.  1998)  (SR-MSRB-98-02); 
and  39577  (January  23.  1998).  63  FR  4513  (January 
29.  1998)  (SR-NYSE-97-33).  The  Commission 
received  5  comment  letters,  which  are  discussed  in 
the  order  approving  the  other  proposals.  See 
Securities  Exchange  Act  Release  No.  39712  (March 
3.  1998). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rules  341A  to  strengthen  the 
Continuing  Education  Requirements  for 
registered  persons. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  statutory 
basis  for,  u\e  proposed  rule  change.  The 
text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
III  below.  The  Exchange  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below  of  the  most  significant 
aspects  of  much  statements. 

A.  Self-Regulatory  Organization's 
Statement  of,  and  Statutory  Basis  for, 
the  Proposed  Rule  Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  revise  Rule  341  A.  Exchange 
Rule  341A  provides  for  a  continuing 
education  program  for  registered 
persons  of  Exchange  members  and 
member  organizations.  The  program, 
which  is  uniform  within  the  industry, 
consists  of  two  parts — a  Regulatory 
Element  and  a  Firm  Element.  The 
Regulatory  Element  requires  registered 
persons  to  participate  in  interactive 
computer-based  training  at  specified 
intervals  and  encompasses  regulatory 
and  compliance  issues,  sales  practice 
concerns  and  business  ethics. 

The  Regulatory  Element  program 
applies  to  all  registered  persons  and 
currently  does  not  discern  between 
registration  types  or  categories.  The 
existing  program  contains  content 
common  to  registered  representatives, 
supervisory  persons  as  well  as  other 
registration  categories.  The  Securities 
Industry/Regulatory  Council  on 
Continuing  Education  (a  council  of 
broker-dealer  and  Self- Regulatory 
Organization  ("SRO")^  representatives 
that  oversees  and  provides  ongoing 
development  and  operation  of  the 
program)  has  recommended 
development  of  a  new  program 
component  specifically  for  supervisors. 
In  addition,  it  is  contemplated  that  in 
the  future,  specific  programs  may  be 
implemented  for  other  registration 


'SROs  represented  on  the  Council  include  the 
Amex.  Chicago  Board  Options  Exchange  ( "CBOE"), 
Municipal  Securities  Rulemaking  Board  ('MSRB"). 
National  Association  of  Securities  Dealers 
(■'NASD').  New  York  Slock  Exchange  ("NYSE"), 
and  Philadelfihia  Stock  Exchange. 
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categories.  The  proposed  amendments 
to  Rule  341A  will  allow  for  the 
Exchange  to  require  specific  new 
programs  as  appropriate  with 
customized  training  for  various 
registration  categories,  with  the 
supervisor's  program,  being  the  first 
such  initiative.  For  purposes  of 
Exchange  rules,  the  following 
registration  categories  shall  be  deemed 
to  be  included  in  the  supervisory 
category:  Series  4  (Registered  Options 
Principal  Examination);  Series  8 
(General  Securities  Sales  Supervisor 
Examination);  Series  27  (Financial  and 
Operational  Principal  Examination);  and 
the  Series  53  (Municipal  Securities 
Principal  Qu^ification  Examination). 

The  proposed  amendments  also 
address  time-frames  at  which  registered 
persons  must  participate  in  the 
Regulatory  Element  computer-based 
training.  Rule  341A  currently  requires 
all  registered  persons  to  complete  the 
training  on  three  occasions,  i.e.,  their 
second,  fifth  and  tenth  registration 
anniversaries,  and  also  when  they  are 
the  subject  of  significant  disciplinary 
action(s).  Onoe  persons  are  registered 
for  more  than  ten  years  they  are 
currently  graduated  from  the  program 
and  are  not  required  to  participate 
further  in  the  Regulatory  Element  unless 
they  become  subject  to  significant 
disciplinary  action.  The  Council  has 
recommended  that  the  requirement  be 
revised  to  require  ongoing  participation 
in  the  program  by  registered  persons.  In 
accordance  with  that  recommendation, 
the  proposed  amendments  to  Rule  341A 
will  require  participation  in  the 
Regulatory  Element  throughout  a 
registered  person's  career,  specifically, 
on  the  second  registration  anniversary 
and  eve/y  three  years  thereafter  {i.e.,  the 
fifth,  eighth,  eleventh,  etc. 
anniversaries),  with  no  graduation  from 
the  program. 

Proposed  amended  Rule  341A  will 
allow  a  one-time  exemption  for  persons 
currently  graduated  from  the  program 
by  providing  that  those  persons  who 
have  been  registered  for  more  than  ten 
years  as  of  the  effective  date  of  the  rule 
amendments,  and  who  have  not  been 
the  subject  of  a  disciplinary  action 
during  the  past  ten  years,  will  continue 
to  be  excluded  from  required  ongoing 
participation  in  the  Regulatory  Element. 
However,  persons  registered  in  a 
supervisory  capacity  will  have  to  have 
been  registered  in  a  supervisory 
capacity  for  more  than  10  years  in  order 
to  be  covered  by  this  one-time  provision 
for  graduation  from  participation  in  the 
program.  Therefore,  those  supervisors 
who  have  graduated  from  the  program 
requirements  based  on  their  initial 
registration  date,  but  who  have  not 
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completed  10  years  as  a  supervisor,  will 
be  required  to  re-enter  the  program  to 
participate  in  the  supervisory  program. 
The  Firm  Element  requires  that  each 
member  and  member  organization 
conduct  annually  an  analysis  of  their 
trainingtneeds  and  administer  such 
training,  as  is  appropriate,  to  their 
registered  persons  who  have  direct 
contact  with  customers  and  the 
immediate  supervisors  of  such 
registered  persons,  on  an  ongoing  basis 
in  topics  specifically  related  to  their 
business  such  as  new  products,  sales 
practices,  risk  disclosure  and  new 
regulatory  requirements  and  concerns. 
The  proposed  amendments  to  Rule 
341A  will  require  members  and  member 
organizations  to  additionally  focus  on 
supervisory  training  needs  in 
conducting  their  analysis  of  training 
needs  and,  if  it  is  determined  that  there 
is  a  specific  need  for  supervisory 
training,  address  such  training  needs  in 
the  Firm  Element  training  plan. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchangoi.  and  in  particular, 
with  Section  6(c)(3)  of  the  Act.*  Under 
that  Section,  it  is  the  Exchange's 
responsibility  to  prescribe  standards  of 
training,  experience  and  cofaipetence  for 
persons  associated  with  Exchange 
members  and  member  organizations. 
Pursuant  to  this  statutory  obligation,  the 
Exchange  has  proposed  this  rule  change 
in  order  to  enhance  the  established 
continuing  education  program  for 
registered  persons. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Qmunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  EXZ  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitsm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
niunber  SR-Amex-98-08  and  should  be 
submitted  by  April  2, 1998. 

IV.  Commissiim's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
Exchange's  proposal  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act,'  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission  further 
believes  that  the  proposed  rule  change 
is  consistent  with  the  provisions  of 
Section  6(c)(3)(B)  of  the  Act,»  which 
makes  it  the  responsibility  of  an 
exchange  to  prescribe  standards  of 
training,  experience,  and  competence 
for  persons  associated  with  SRO 
members. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  purposes  underlying  Section 
15(b)(7)  of  the  Act,  which  generally 
prohibits  a  registered  person  from 
effecting  any  transaction  in,  or  inducing 
the  purchase  or  sale  of,  any  security 
unless  such  registered  person  meets  the 
standards  of  training,  competence  and 
other  qualifications  as  the  Commission 
finds  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors.  The  Commission  believes  that 
the  Exchange's  proposed  rule  change  is 


an  appropriate  means  of  maintaining 
and  reinforcing  the  initial  qualification 
standards  required  of  a  registered 
person  and  will  significantly  enhance 
the  continuing  education  program  by 
requiring  all  registered  persons  to 
participate  in  the  Regulatory  Element 
throughout  their  securities  industry 
careers.' 

The  Commission  therefore  finds  good 
cause  for  approving  the  proposed  rule 
change  (SR-Amex-98-08)  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-98-08)  be,  and  hereby  is, 
approved.  The  rule  change  shall  become 
effective  on  July  1, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonathan  G.  Katz. 
Secretary. 
IFR  Doc.  9ft-6343  Filed  3-11-98;  8:45  am] 
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SeH'Reguiatory  Organizations;  Notice 
of  Rling  of  Proposad  Rule  Changa  by 
tha  Chicago  Board  Options  Exchanga, 
Inc.,  Relating  to  Allocation  Procedures 

March  5. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  January 
22, 1998,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.^  The 


M5U.S.C§78f(c)(3). 


'15U.S.C.  S78ftb)(5). 
» 15  U.S.C.  §S  78f(c)(3)(B). 


'These  amendments  proposed  by  the  Amex 
regarding  continuing  education  are  also  being 
unifonnly  adopted  by  some  of  the  other  SRO 
Council  members.  The  analogous  proposals  of  the 
CBOE.  MSRB.  NASD  and  NYSE  were  approved  by 
the  Commission  on  March  3.  1998.  See  Securities 
Exchange  Act  Release  No. 

•15U.S.C.  78s(b)(2). 

•17CFR200.3-3O(a)(12). 

'15U.S.C78»(b)(l). 

»17CFR240.19b-«. 

'On  January  23.  1996.  the  CBOE  filed  a  technical 
amendment  to  the  filing,  clarifying  that  the 
Exchange's  Board  of  Directors  had  approved  the 
proposed  rule  change  in  February  1997 
(Amendment  No.  1 ). 

On  February  12.  1998,  the  CBOE  filed 
Amendment  No.  2  to  the  proposal,  to  delete  CBOE 

ContioiMd 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  adopt  a  rule  to 
codify  the  Exchange's  process  for 
allocating  securities  to  market-maker 
trading  crowds  and  designated  primary 
market-makers  ("DPMs"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  Secretary, 
CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  for  in  sections 
A,  B,  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange's  Board  of  Directors  has 
delegated  to  the  Exchange's  Allocation 
Committee  and  Special  Product 
Assignment  Committee  the  authority  to 
allocate  the  securities  traded  on  the 
Exchange.  Each  allocation  is  made  to 
either  a  market-maker  trading  crowd  or 
to  a  DPM.  The  purpose  of  the  proposed 
rule  change  is  to  codify  the  Exchange's 
allocation  process  in  new  CBOE  Rule 
8.95,  "Allocation  of  Securities  and 
Location  of  Trading  Crowds  and 
DPMs"« 

CBOE  Rule  8.95  is  proposed  to  consist 
of  seven  subparagraphs,  (a)  through  (g), 
and  to  contain  two  interpretations. 

Proposed  CBOE  Rule  8.95(a)  provides 
that  the  Allocation  Committee  shall  be 


Rules  8.80(a)  and  8.80(b)(7)  and  to  insert  an 
inadvertently  omitted  part  of  the  Federal  Register 
notice.  See  Letter  from  Arthur  Reinstein.  Assistant 
General  Counsel.  CBOE,  to  Joshua  Kans.  Attorney. 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  February  12,  1998. 

On  March  4.  1998,  the  CBOE  filed  Amendment 
No.  3  to  the  proposal,  clarifying  the  basis  for 
deleting  CBOE  Rule  8.80(b)'(7).  The  amendment  also 
noted  that  the  CBOE  is  in  the  process  of 
comprehensively  amending  CBOE  Rule  8.80.  See 
Letter  from  Arthur  Reinstein,  CBOE.  to  Joshua  Kans, 
Division.  Commission,  dated  March  4.  1998. 

'  On  the  effective  date  of  the  proposed  rule 
change,  the  Exchange  will  delete  existing  CBOE 
Rules  8.80(a)  and  8.80(b)(7).  See  Amendment  Nos. 
2  and  3.  supra  note  3. 


responsible  for  determining  for  each 
equity  option  class  traded  on  the 
Exchange  (i)  Whether  the  option  class 
should  be  a  trading  crowd  or  to  a  DPM 
and  (ii)  which  trading  crowd  DPM 
should  be  allocated  the  option  class. 
Similarly,  proposed  CBOE  Rule  8.95(a) 
provides  that  the  Special  Product 
Assignment  Committee  shall  be 
responsible  for  determining  for  each 
security  traded  on  the  Exchange  other 
than  an  equity  option  (i)  whether  the 
security  should  be  allocated  to  a  trading 
crowd  or  to  a  DPM  and  (ii)  which 
trading  crowd  or  DPM  should  be 
allocated  the  security.  Securities  other 
than  equity  options  that  are  traded  on 
the  Exchange  include  index  options  and 
securities  traded  pursuant  to  Chapter 
XXX  of  the  Exchange's  Rules,  such  as 
structured  products. 

Proposed  CBOE  Rule  8.95(a)  further 
provides  that  the  Allocation  Committee 
shall  be  responsible  for  determining  the 
location  on  the  Exchange's  trading  floor 
of  each  trading  crowd,  each  DPM,  and 
each  security  traded  on  the  Exchange. 
For  example,  this  provision  permits  the 
Allocation  Committee  to  place  a  large 
trading  crowd  or  DPM  operation  in  a 
trading  floor  location  that  is  large 
enough  to  accommodate  the  crowd  or 
DPM.  As  another  example,  if  a  DPM 
operated  as  a  DPM  at  more  than  one 
trading  station,  this  provision  permits 
the  Allocation  Committee  to  determine 
the  station,  and  the  location  within  each 
station,  at  which  the  securities  allocated 
to  the  DPM  will  trade. 

Proposed  CBOE  Rule  8.95(b)  describes 
the  criteria  that  may  be  considered  by 
the  Allocation  Committee  and  Special 
Product  Assignment  Committee  in 
making  allocation  determinations  and 
by  the  Allocation  Committee  in  making 
location  determinations.  The  factors  to 
be  considered  may  include,  but  are  not 
limited  to,  any  one  or  more  of  the 
following:  performance,  volume, 
capacity,  market  performance 
commitments,  operational  factors, 
efficiency,  competitiveness, 
environment  in  which  the  security  will 
be  traded,  expressed  preferences  of 
issuers,  and  recommenda'ions  of  other 
Exchange  committees. 

The  following  are  some  examples  of 
the  many  ways  in  which  these  criteria 
may  be  applied.  For  example,  in 
considering  performance,  the 
appropriate  Allocation  Committee  [i.e., 
the  Allocation  Committee  or  Special 
Product  Assignment  Committee,  as 
applicable)  might  look  at  the  market 
performance  ranking  of  the  applicable 
trading  crowds  or  DPMs,  as  established 
by  market  performance  reviews  that  are 
conducted  by  the  Exchange's  Market 
Performance  Committees  and  Modified 


Trading  System  ("MTS")  Appointments 
Committee.*  In  considering  volume,  the 
appropriate  Allocation  Committee  might 
look  at  the  anticipated  trading  volume 
of  the  security  and  the  trading  volume 
attributable  to  the  applicable  trading 
crowds  or  DPMs  in  determining  which 
trading  crowds  or  DPMs  would  be  best 
able  to  handle  the  additional  volume. 
Similarly,  in  considering  capacity, 
operational  factors,  and  efficiency,  the 
appropriate  Allocation  Committee  might 
look  to  criteria  such  as  the  number  of 
market-makers  or  DPM  personnel,  the 
ability  to  prooess  order  flow,  and  the 
amount  of  trading  crowd  or  DPM  capital 
in  determining  which  trading  crowds  or 
DPMs  would  be  best  able  to  handle 
additional  seoirities.  In  considering 
market  performance  commitments,  the 
appropriate  Allocation  Committee  might 
look  at  the  pledges  a  trading  crowd  or 
DPM  has  made  with  respect  to  how 
narrow  its  bid-ask  spreads  will  be  and 
the  number  of  contracts  for  which  it  will 
honor  its  disseminated  market 
quotations  beyond  what  is  required  by 
the  Exchange's  Rules.  In  considering 
competitiveness,  the  appropriate 
Allocation  Committee  might  look  at 
percentage  of  voluma  attributable  to  a 
trading  crowd  or  DPM  in  allocated 
securities  that  are  traded  on  more  than 
one  exchange.  In  considering  the 
environment'in  which  the  security  will 
be  traded,  the  appropriate  Allocation 
Committee  might  seek  a  proportionate 
distribution  of  securities  between  the 
market-maker  system  and  the  DPM 
system  and  across  individual  trading 
crowds  and  DPMs.  Also,  in  considering 
expressed  preferences  of  issuers,  the 
appropriate  Allocation  Committee  might 
give  consideration  to  the  views  of  the 
issuer  of  a  security  traded  pursuant  to 
Chapter  XXX  with  respect  to  the 
allocation  of  that  security  or  to  the 
licenser  of  an  index  on  which  an  index 
option  is  based  with  respect  to  the 
allocation  of  that  index  option. 
Similarly,  the  appropriate  Allocation 
Committee  might  give  consideration  to 
the  recommendations  of  other  Exchange 
committees,  particularly  those  that 


'  The  Exchange  has  three  committees  that 
perform  market  performance  functions,  including 
the  evaluation  of  market  performance.  The 
Exchange's  Market  Performance  Committee 
performs  market  performance  functions  with 
respect  to  all  trading  crowds,  market-makers  (other 
than  DPMs).  and  floor  brokers  that  trade  in 
securities  other  than  DJX,  NDX,  OEX,  and  SPX 
index  options;  the  Index  Market  Performance 
Committee  performs  market  performance  functions 
with  respect  to  the  trading  crowds,  market-makers 
(other  than  DPMs).  and  floor  brokers  that  trade  DJX. 
NDX.  OEX,  and  SPX  index  options:  and  the  MTS 
Appointments  Committee  performs  market 
performance  functions  with  respect  to  all  DPMs. 
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evaluate  trading  crowd  and  DPM  market 
performance. 

Proposed  CBOE  Rule  8.95(c)  provides 
that  that  appropriate  Allocation 
Committee  may  remove  an  allocation 
and  reallocate  the  applicable  security 
during  the  first  six  months  following  its 
allocation  to  a  trading  crowd  or  DPM  if 
the  trading  crowd  or  DPM  fails  to 
adhere  to  any  market  performance 
commitments  made  by  the  trading 
crowd  or  DPM  in  connection  with 
receiving  the  allocation.  The  Allocation 
Committees  typically  request  that 
trading  crowds  and  DPMs  make  market 
performance  commitments  as  part  of 
their  applications  to  receive  allocations 
of  particular  securities.  As  described 
above,  these  commitments  may  relate  to 
pledges  to  keep  bid-ask  spreads  within 
a  particular  width  or  to  make 
disseminated  quotations  firm  for  a 
designated  number  of  contracts  beyond 
what  is  required  by  Exchange  Rules. 
Proposed  CBOE  Rule  8.95(c)  permits  the 
appropriate  Allocation  Committee  to 
remove  an  allocation  if  these 
commitments  are  not  met  and  gives 
trading  crowds  and  DPMs  incentive  to 
abide  by  these  commitments.  Following 
the  initial  six  months  period  after  an 
allocation  is  made,  all  the  responsibility 
for  monitoring  market  performance  with 
respect  to  that  security  is  vested  in  the 
appropriate  Market  Performance 
Committee  or  MTS  Appointments 
Committee  which  continually  evaluate 
trading  crowd  and  DPM  market 
performance,  as  applicable,  and  are 
authorized  pursuant  to  CBOE  Rule  8.60, 
CBOE  Rule  8.80,  and  other  Exchange 
rules  to  take  remedial  action  for  failure 
to  satisfy  minimiun  market  performance 
standards. 

Proposed  CBOE  Rule  8.95(c)  also 
provides  that  the  appropriate  Allocation 
Committee  may  change  an  allocation 
determination,  and  that  the  appropriate 
Allocation  Committee  may  change  a 
location  determination,  if  the 
appropriate  Allocation  Committee 
concludes  that  doing  so  is  in  the  best 
interest  of  the  Exchange  based  on 
operational  factors  or  efficiency.  For 
example,  if  due  to  market  conditions  the 
trading  volume  in  a  security  greatly 
increased  over  a  very  short  time  frame 
and  the  trading  crowd  or  DPM  allocated 
the  security  could  not  handle  the  order 
flow,  it  may  become  necessary  for  the 
appropriate  Allocation  Committee  to 
reallocate  the  security  to  a  trading 
crowd  or  DPM  with  the  capacity  to  do 
so.  Similarly,  if  the  trading  volume  at  a 
trading  crowd  or  DPM  post  greatly 
increased  the  number  of  crowd 
members  or  DPM  personnel  grew  along 
with  the  increase  in  volume,  it  may 
become  necessary  for  the  appropriate 


Allocation  Committee  to  relocate  the 
trading  crowd  or  DPM  to  a  larger  trading 
post.^ 

Proposed  CBOE  Rule  8.95(d)  provides 
that  prior  to  taking  any  action  to  remove 
an  allocation  or  to  change  a  location,  the 
appropriate  Allocation  Committee  shall 
generally  give  the  affected  trading 
crowd  or  DPM  prior  notice  of  the 
contemplated  action  and  an  opportunity 
to  be  heard  concerning  the  action.  The 
only  exception  to  this  requirement 
would  be  in  those  unusual  situations 
when  expeditious  action  is  required  due 
to  extreme  market  volatility  or  some 
other  situation  requiring  emergency 
action.  Specifically,  except  when 
expeditious  action  is  required,  proposed 
CBOE  Rule  8.95(d)  requires  that  prior  to 
taking  any  action  to  remove  an 
allocation  or  to  change  a  location,  the 
appropriate  Allocation  Committee  shall 
notify  the  trading  crowd  or  DPM 
involved  of  the  reasons  the  committee  is 
considering  taking  the  contemplated 
action,  and  shall  either  convene  one  or 
more  informal  meetings  of  the 
committee  (or  a  committee  panel)  with 
the  trading  crowd  or  DPM  to  discuss  the 
matter,  or  provide  the  trading  crowd  or 
DPM  with  the  opportunity  to  submit  a 
written  statement  to  the  committee 
concerning  the  matter.  Due  to  the 
informal  nature  of  the  meetings 
provided  for  under  proposed  CBOE  Rule 
8.95(d)  and  to  encourage  constructive 
communication  between  the  committee 
and  the  affected  trading  crowd  or  DPM 
at  those  meetings,  ordinarily  neither 
counsel  forthe  committee  nor  counsel 
for  the  trading  crowd  or  DPM  shall  be 
invited  to  attend  these  meetings  and  no 
verbatim  record  of  the  meetings  shall  be 
kept. 

As  with  any  decision  made  by  the 
Allocation  Committee  and  the  Special 
Product  Assignment  Committee,  any 
person  adversely  affected  by  a  decision 
made  by  the  appropriate  Allocation 
Committee  to  remove  an  allocation  or 
change  a  location  may  appeal  the 


»Once  proposed  CBOE  Rule  8.95(c)  has  become 
effective,  it  will  be  necessary  to  delete  existing 
CBOE  Rule  8.80(b)(7). 

Existing  CBOE  Rule  8.80(b)(7)(i)  states  that  the 
MTS  Appointments  Committee  may  discontinue 
the  use  of  a  DPM  in  an  option  class  if  the  trading 
activity  in  that  class  exceeds  a  predetermined 
volume.  That  provision  is  now  superfluous  because 
the  CBOE  membership  voted  in  December  1993  to 
advise  the  MTS  Appointments  Committee  not  to 
exercise  that  authority.  See  Amendment  2.  supra 
note  3. 

Existing  CBOE  Rule  8.80(b)(7)(ii)  permits  the 
MTS  Appointments  Committee  to  discontinue  use 
of  a  DPM  in  an  option  class  if  it  determines  that 
trading  would  be  better  accommodated  by  using  a 
market-maker  system  without  a  DPM.  Proposed 
CBOE  Rule  8.95(c)  wrill  give  similar  authority  to  the 
appropriate  Allocation  Committee.  See  Amendment 
Nos.  2  and  3.  supra  note  3. 


decision  to  the  Exchange's  Appeals 
Committee  under  Chapter  XIX  of  the 
Exchange's  Rules.  The  appeal 
procedures  in  Chapter  XIX  provide  for 
the  right  to  a  formal  hearing  concerning 
any  such  decision  and  for  tlie  right  to  be 
accompanied,  represented,  and  advised 
by  counsel  at  all  stages  of  the 
proceeding.  In  addition,  any  decision  of 
the  Appeals  Committee  may  be 
appealed  to  the  Exchange's  Board  of 
Directors  pursuant  to  CBOE  Rule  19.5. 

Proposed  CBOE  Rule  8.95(e)  provides 
that  the  allocation  of  a  security  to  a 
trading  crowd  or  DPM  and  the  location 
of  a  trading  crowd  or  DPM  on  the 
Exchange's  trading  floor  does  not 
convey  owrnership  rights  in  the 
allocation  or  location  or  in  the  order 
flow  associated  with  the  allocation  or 
location.  Proposed  CBOE  Rule  8.95(e)  is 
intended  to  make  clear  that  trading 
crowds  and  DPMs  may  not  buy.  sell,  or 
otherwise  transfer  an  allocation  or 
location  to  another  party,  and  that 
instead,  it  is  the  Exchange  which  has 
the  sole  authority  to  determine 
allocations  and  locations  on  the 
Exchange's  trading  floor.  It  should  be 
noted,  however,  that  notwithstanding 
proposed  CBOE  Rule  8.95(e),  Exchange 
rules  will  continue  to  permit  the 
transfer  of  DPM  appointments  pursuant 
to  CBOE  Rule  8.80(b)(3)  subject  to 
Exchange  approval. 

Proposed  CBOE  Rule  8.95(f)  is 
intended  to  reflect  the  current 
restrictions  that  are  in  place  with 
respect  to  the  allocation  of  securities  to 
DPMs.  Proposed  CBOE  Rule  8.95(f) 
reiterates  the  provision  currently 
contained  in  CBOE  Rule  8.80(a)  that  no 
option  classes  opened  for  trading  prior 
to  May  1, 1987,  shall  be  allocated  to  a 
DPM,  except  to  the  extent  authorized  by 
a  membership  vote.^  In  addition, 
proposed  CBOE  Rule  8.95(f)  contains  a 
modification  to  the  foregoing  provision 
that  was  approved  pursuant  to  an 
Exchange  membership  vote  taken  in 
November  1989.  Under  this 
modification,  if  a  trading  crowd 
indicates  that  it  no  longer  wishes  to 
trade  an  option  class  opened  for  trading 
prior  to  May  1. 1987,  the  option  class 
may  be  reallocated  to  another  trading 
crowd  or  to  a  DPM  giving  priority  to 
trading  crowd  applications  over  DPM 
applications,  provided  that  the  trading 
crowd's  commitment  to  market  quality 
is  competitive  and  that  operational 
considerations  are  satisfied. 

Proposed  CBOE  Rule  8.95(g)  provides 
that  in  allocating  and  reallocating 


'  In  amendment  No.  2.  the  Exchange  proposed  to 
delete  CBOE  Rule  8.80(a)  to  eliminate  the 
redundancy  between  it  and  proposed  CBOE  Rule 
8.95(0. 
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securities  to  trading  crowds  and  DPMs, 
the  appropriate  Allocation  Committee 
shall  act  in  accordance  with  any 
limitation  or  restriction  on  the 
allocation  of  securities  that  is 
established  pursuant  to  another 
Exchange  rule.  For  example,  the 
appropriate  Market  Performance 
Committee  or  the  MTS  Appointments 
Committee  may  take  remedial  action 
against  a  trading  crowd  or  DPM 
pursuant  to  CBOE  Rule  8.60  and  CBOE 
Rule  8.80{b)(10)  for  failure  to  satisfy 
minimum  market  performance 
standards,  and  such  action  may  involve 
a  restriction  related  to  the  allocation  of 
securities  to  that  trading  crowd  or  DPM. 
Similarly,  the  MTS  Appointments 
Committee  may  place  restrictions  on  a 
DPM's  ability  to  receive  or  retain 
allocations  of  securities  pursuant  to 
various  provisions  of  CBOE  Rule  8.80, 
including  as  a  condition  of  appointment 
as  a  DPM  (CBOE  Rule  8.80(b)(3)).  due  to 
failure  to  perform  DPM  functions  (CBOE 
Rule  8.80fb)(4)(i)).  or  due  to  a  material 
financial,  operations,  or  personnel 
change  (CBOE  Rule  8.80(b)(4)(ii)). 
Proposed  CBOE  Rule  8.95(g)  is  intended 
to  make  clear  that  the  appropriate 
Allocation  Committee  must  act  in 
accordance  with  any  such  restrictions  in 
making  allocation  and  location 
determinations. 

Proposed  CBOE  Rule  8.95, 
Interpretation  .01  generally  provides 
that  it  shall  be  the  responsibility  of  the 
appropriate  Allocation  Committee  to 
reallocate  a  security  in  the  event  that  the 
security  is  removed  pursuant  to  another 
Exchange  rule  from  the  trading  crowd  of 
DPM  to  which  the  security  has  been 
allocated  or  in  the  event  that  for  some 
other  reason  the  trading  crowd  or  DPM 
to  which  the  security  has  been  allocated 
no  longer  retains  the  allocation.  For 
example,  as  described  above,  CBOE 
Rules  8.60  and  8.80  authorize  the 
Market  Performance  Committees  and 
the  MTS  Appointments  Committee  to 
take  remedial  actions  against  trading 
crowds  and  DPMs  in  specified 
circumstances,  including  the  removal  of 
an  allocation.  Proposed  CBOE  Rule  8.95, 
Interpretation  .01  is  intended  to  make 
clear  that  in  the  event  the  appropriate 
Market  Performance  Committee  or  the 
MTS  Appointments  Committee  removes 
an  allocation  pursuant  to  CBOE  Rule 
8.60  or  CBOE  Rule  8.80,  it  is  the 
responsibility  of  the  appropriate 
Allocation  Committee  (and  not  the 
committee  that  took  the  action  to 
remove  the  allocation)  to  reallocate  the 
security  pursuant  to  proposed  CBOE 
Rule  8.95.  The  only  exception  to  this 
provision  is  that  the  MTS  Appointments 
Committee  is  authorized  pursuant  to 


CBOE  Rule  8.80(b)(6)  to  allocate  to  an 
interim  DPM  on  a  temporary  basis  a 
security  that  is  removed  from  another 
DPM.  until  such  time  as  the  appropriate 
Allocation  Committee  has  made  a  final 
allocation  of  the  security. 

Finally,  proposed  CBOE  Rule  8.95. 
Interpretation  .02  provides  that  it  shall 
be  the  responsibility  of  the  Allocation 
Committee  to  relocate  a  trading  crowd 
or  DPM  in  the  event  that  the  trading 
crowd  or  DPM  is  required  to  be 
relocated  pursuant  to  another  Exchange 
rule.  As  has  been  discussed,  CBOE  Rule 
8.60  and  CBOE  Rule  8.80(b)(10)  permit 
the  Market  Performance  Committees 
and  the  MTS  Appointments  Committee 
to  take  remedial  actions  against  trading 
crowds  and  DPMs  in  specified 
circumstances,  including  requiring  that 
a  trading  crcwd  or  DPM  be  relocated. 
Like  with  proposed  CBOE  Rule  8.95, 
Interpretation  .01  proposed  CBOE  Rule 
8.95,  Interpretation  .02  is  intended  to 
make  clear  that  in  the  event  the 
appropriate  Market  Performance 
Committee  or  the  MTS  Appointments 
Conunittee  requires  the  relocation  of 
trading  crowd  or  DPM  pursuant  to 
CBOE  Rule  8.60  or  CBOE  Rule 
8.80(b)(10),  it  is  the  responsibility  of  the 
Allocation  Committee  (and  not  the 
Committee  that  took  the  action  to 
require  the  relocation)  to  relocate  the 
trading  crowd  or  DPM. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act.*  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),9  in 
particular,  in  that  it  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  pubHc 
interest  by  providing  for  allocation 
procedures  and  policies  that  will  ensure 
that  securities  traded  by  the  Exchange 
are  allocated  in  an  equitable  and  fair 
manner  and  that  all  trading  crowds  and 
DPMs  have  a  fair  opportunity  for 
allocations  based  on  established  criteria 
and  procedures. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Bute  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-9a- 
03  and  should  be  submitted  by  April  2, 
1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
Jonathan  G.  KaU, 
Secretary. 
[PR  Doc.  98-6336  Filed  3-11-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39723;  File  No.  SR-CHX- 
»7-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change, 
and  Amendments  Nos.  1  and  2  by  the 
Chicago  Stock  Exchange, 
Incorporated,  Amending  the  Minor 
Rule  Violation  Plan 

March  5, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
October  1, 1997,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule 
change.  The  Exchange  subsequently 
filed  Amendment  No.  1  clarifying  the 
statutory  basis  of  the  rule  change.2  On 
February  12,  1998,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change  modifying  the  recommended 
fine  schedule.  The  proposed  rule 
change,  as  amended,  is  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^ganizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchemge  proposes  to  amend 
Article  XII,  Rule  9,  its  Minor  Rule 
Violation  Plan  to  include  Article  XX, 
Rule  7,  interpretation  and  policy  .05, 
which  requires  limit  orders  to  be 
reflected  in  the  specialist's  quotation. ^ 
Proposed  new  language  is  italicized. 
Article  XH 
Rule  9. 

(h)(ii)(ia)    Failure  to  display  a  limit 
order  in  the  quotation  (Article  XX. 
Rule  7,  interpretation  and  policy 
.05) 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CHX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 

M5U.S.C.  §78sCb)(l). 

^Se--  Letter  from  David  T.  Russof.  Folev  & 
Lardner,  to  Katherine  A.  England.  Division  of 
Market  Regulation,  Commission,  dated  October  31 
1998. 

^  See  Securities  Exchange  Act  Release  No.  39540 
(January  12.  1998),  63  FR  2708. 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  30,  1996  the  Commission 
approved  a  proposed  rule  change  that 
established  a  CHX  Minor  Rule  Violation 
Plan  (the  "Plan").*  The  Exchange  is  now 
proposing  to  add  the  failure  to  display 
a  limit  order  in  the  quotation  s  to  the 
section  of  the  Plan  relating  to  Floor 
Decorum  and  Minor  Trading  Rule 
Violations.  The  Exchange  believes  that 
it  is  appropriate  to  add  the  Limit  Order 
Display  Rule  to  the  Plan  because 
violations  of  the  rule  are  either  objective 
and  technical  in  nature  or  are  easily 
verifiable.  Moreover,  the  Exchange 
believes  that  because  the  Limit  Order 
Display  Rule  is  built  upon  a  comparable 
Commission  Rule,^  violations  of  such 
rule  require  sanctions  that  are  more 
severe  than  a  warning  or  cautionary 
letter. 

The  Exchange  is  also  proposing 
recommended  fines  for  failure  to 
display  a  limit  order  in  the  quotation 
(Article  XX,  Rule  7,  interpretation  and 
poUcy  .05)  to  be  $1,000  for  the  first 
violation  and  all  subsequent  violations. 
Because  of  the  time  and  effort  expended 
by  the  Commission  in  adopting  the 
Limit  Order  Display  Rule,  together  with 
the  Commission's  and  the  industry's 
recent  focus  on  the  display  of  limit 
orders,  the  Exchange  believes  that  it  is 
appropriate  to  adopt  the  $1000 
recommended  fine  for  violations  of  this 
rule  (rather  than  the  $100  recommended 
fine  for  violations  of  other  rules  that  are 
part  of  the  minor  rule  violation  plan). 
The  Exchange  notes  that  the  minor  rule 
plan  violation  schedule  is  merely  a 
recommended  fine  schedule  and  that 
fines  of  more  or  less  than  the 


"Rule  19d-l (c)(2)  under  the  Act  authorizes 
national  securities  exchanges  to  adopt  minor  rule 
violation  plans  for  the  summary  discipline  and 
abbreviated  reporting  of  minor  rule  violations  by 
exchange  members  and  member  organizations.  See 
Securities  Exchange  Act  Release  No.  21013  (June  1. 
1984).  49  FR  23828  (approving  amendments  to 
paragraph  (c)(2)  of  Rule  I9d-l  under  the  Act).  The 
CHX's  Plan  v^as  approved  by  the  Commission  in 
1996.  See  Securities  Exchange  Act  Release  .No. 
37255  (May  30.  1996),  61  FR  28918  (approving  File 
No.  SR-CHX-95-25). 

'CHX  Article  XX.  Rule  7  ("Limit  Order  Display 
Rule").  • 

"See  17  CFR  240.11Acl-4  ("Limit  Order  Display 
Rule").  ^   ■ 


recommended  fines  can  be  imposed  (up 
to  a  $2500  maximum)  in  appropriate 
circumstances.  Moreover,  the  Exchange 
may  proceed  with  formal  disciplinary 
action,  rather  than  procedures  under  the 
Plan,  whenever  it  finds  that  a  violation 
of  the  Limit  Order  Display  rules  was 
more  than  inadvertent. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  Section 
6(b)(l),7  6(b)(6),8  6(b)(7)  9  and  19(d)  of 
the  Act.  The  proposal  is  consistent  with 
the  Section  6(b)(6)  requirement  that  the 
rules  of  an  exchange  provide 
appropriate  discipline  for  violations  of 
Commission  and  Exchange  rules.  The 
proposal  provides  an  efficient  procedure 
for  appropriate  disciplining  of  the 
members  for  rule  violations  that  are 
objective  in  nature.  Moreover,  because 
CHX  Article  XII,  Rule  9  provides 
procedural  rights  to  the  person  fined 
and  permits  a  disciplined  person  to 
request  a  full  hearing  on  the  matter,  the 
proposal  provides  a  fair  procedure  for 
the  disciplining  of  members  and 
persons  associated  with  members, 
consistent  with  Sections  6(b)(7)  and 
6(d)(1)  of  the  Act.  The  proposal 
provides  an  alternative  means  by  which 
to  deter  violations  of  CHX  rules 
included  in  the  Plan,  thus  fijrthering  the 
purposes  of  Section  6(b)(1)  of  the  Act. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 


M5U.S.C.  S78f(b)(l). 
•15U.S.C.  §78f(b)(6). 
9  15U.S.C.  §78f(b)(7). 
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organization  consents,  the  Commission 

will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  a  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CHX.  All  submissions  should 
refer  to  file  number  SR-CHX-97-25  and 
should  be  submitted  by  April  2, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  98-6339  Filed  3-11-98;  8:45  am] 
BILUNQ  COOE  ni»-01-M 


("NASD"),  through  its  wholly-owned 
subsidiary.  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  hems  have  been 
prepared  by  Nasdaq.^  On  March  3,  1998, 
the  NASD  filed  Amendment  No.  1  to  the 
proposed  rule  change,*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  new  rules  and 
amendments  to  existing  rules  of  the 
NASD  to  establish  an  integrated  order 
delivery  and  execution  system,  featuring 
a  voluntary  limit  order  book  and  market 
maker  sponsored  direct  access  by  non- 
members.  The  text  of  the  proposed  rule 
change  is  contained  in  an  Exhibit 
attached  to  this  notice. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  in  Item 
rv  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMaa  Na  34-39718;  File  No.  SR-NASD- 
98-17] 

SaH-R«gulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to  a 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  an  Integrated  Order 
Delivery  and  Execution  System 

March  4, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act") '  and  Rule  19b-4 
thereunder.2  notice  is  hereby  given  that 
on  February  19,  1998,  the  National 
Association  of  Securities  Dealers,  Inc. 


'"17CFR200.30-3(a)(12) 
'  15  U.S.C.  S78s(b)(l). 
M7CFR240.19b-4. 


5  On  December  22.  1997.  the  NASD  filed  a 
proposal  (SR-NASD-97-93)  that  was  substantially 
similar  to  the  proposal  discussed  in  this  filing.  The 
NASD  withdr»w  that  filing  when  it  filed  this 
proposal.  See  letter  from  Robert  E.  Aber.  Senior 
Vice  President  and  General  Counsel.  Nasdaq,  to 
Kalherine  A.  England.  Assistant  Director,  Division 
of  Market  Reflation,  dated  February  18,  1998.  On 
February  20. 1998.  the  NASD  filed  a  technical 
amendment  adding  certain  language  regarding 
handling  of  non-directed  orders.  See  fax  from 
Andrew  S.  Mtrgolin.  Senior  Attorney.  Office  of 
General  Counsel,  Nasdaq,  to  Jeffrey  R.  Schwartz, 
Special  Counsel,  Division  of  Market  Regulation, 
dated  February  20. 1998.  This  technical  amendment 
is  discussed  in  footnote  42  below 

•  See  letter  from  Robert  E.  Aber,  Vice  President 
and  General  Counsel.  Nasdaq,  to  Katherine  A. 
England,  Assistant  Director,  Division  of  Market 
Regulation,  dated  March  3,  1998  ("Amendment  No. 
1").  Amendment  No.  1  corrected  several  technical 
errors  and  added  language  to  Section  D.3.b.  noting 
that  SR-NASD-9B-05  changed  the  manner  in 
which  Nasdaq  handles  SOES  orders. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change  I 

A.  General 

Nasdaq  is  proposing  a  new  Integrated 
order  delivery  and  execution  system 
("System").  The  System  responds  to  the 
demands  of  investors  and  NASD 
members  for  a  marketplace  that 
provides  for  fast  and  efficient  access  to 
the  best  prices  in  the  market  and 
effective  integration  of  price  discovery, 
execution,  and  trade  reporting.  When 
combined  with  a  broadly  accessible 
voluntary  limit  order  file  featuring  order 
anonymity  and  full  display  of  limit 
order  interest,  Nasdaq's  new  System 
will  further  enhance  Ae  satisfaction  of 
a  wide  range  of  market  participant 
needs.  The  System  represents  a  logical 
evolution  of  Nasdaq  in  light  of  the 
changes  and  growth  in  trading  behavior, 
particularly  as  a  result  of  the  new  SEC 
Order  Handling  Rules.'  The  System  is 
designed  to  leverage  the  benefits  of 
these  rules  while  complementing 
Nasdaq's  competing  dealer  market 
structure. 

While  Nasdaq  seeks  to  incorporate 
more  order-driven  features  in  the 
Nasdaq  environment,  Nasdaq  will  retain 
the  benefits  of  a  competitive  dealer 
network  by  maintaining  incentives  for 
market  msiers  that  also  contribute 
significantly  to  Nasdaq's  liquidity. 
These  incentives  include  a  reduction  in 
market  maker  exposure  to  unintended 
multiple  executions  through  Nasdaq's 
systems,  enhanced  compliance  with  the 
Firm  Quote  Rule,  the  ability  for  certain 
market  makers  to  sponsor  access  by 
institutional  customers,  and  a  means  of 
reducing  the  cost  of  capital  by  providing 
a  low  cost  limit  order  book  sponsored 
by  Nasdaq.  Importantly,  because  the 
design  of  the  System  is  based  on  the 
ability  of  market  makers  to  quote  their 
actual  size,  Nasdaq  also  beUeves  that  a 
disincentive  for  some  market  makers 
would  be  removed,  thus  attracting  more 

liquidity  and  pricing  efficiency  in  the 

Nasdaq  market.^ 
These  incentives  and  benefits  are 

important,  in  that  Nasdaq  continues  to 


'  See  Exchange  Act  Release  No.  37619A 
(September  6,  1996)  61  FR  48290  (September  12, 
1996)  ("Adopting  Release"). 

"Indeed,  the  Commission  noted  in  its  approval  of 
the  Actual  Size  Rule  pilot  (discussed  further  in 
Section  B.3.  below)  that  "the  1000  share  minimum 
quote  size  represents  a  barrier  to  entry  for  market 
making.  Lowering  this  barrier  to  entry  could  attract 
more  market  makers,  thereby  increasing  liquidity 
and  competition  tcross  the  market."  See  Exchange 
Act  Release  No.  38156  (January  10,  1997)  62  FR 
2415,  at  2425  (January  16. 1997)  (order  approving 
certain  changes  related  to  implementation  of  the 
SEC  Order  Handling  Rules). 


UMI 
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believe  that  market  makers  represent  a 
key  component  of  Nasdaq's  strength, 
providing  necessary  liquidity  for  the 
market  in  all  Nasdaq  securities,  but 
especially  for  lesser  knovra  and  start-up 
issuers.  The  new  System  will  provide 
market  makers  with  a  tool  that  allows 
them  efficient  and  immediate  access  to 
the  best  prices  in  the  market,  levels  the 
competitive  playing  field  between 
market  makers  and  electronic 
commimications  networks  ("ECNs"), 
and  provides  market  makers  with 
incentives  to  risk  capital  and  supply 
liquidity,  hi  designing  this  proposed 
System,  Nasdaq  also  has  been  mindful 
that  the  System  also  should  provide 
investors  and  other  traders  with 
immediate  and  automatic  executions. 
The  NASD  and  Nasdaq  have  attempted 
to  fulfill  Nasdaq's  mission  to  provide 
accessible  linkages  to  providers  of 
liquidity  as  displayed  in  a  centralized 
system,  thus  facilitating  a  more  efficient 
marketplace,  hi  summary,  the  System 
wall  bring  together  a  broad  range  of 
participants  into  a  single,  integrated 
electronic  system  that  will  maximize  the 
role  of  each  participant  to  the  ultimate 
benefit  of  all  participants  in  the  Nasdaq 
Stock  Market  as  a  whole — individual 
and  institutional  investors,  order-entry 
broker-dealers,  market  makers,  and 
ECNs. 

B.  Integration  of  Order  Delivery  and 
Execution  Systems 

The  new  System  will  combine  and 
enhance  the  functions  of  two  distinct 
trading  mechanisms  that  currently  form 
the  core  of  the  Nasdaq  trading 
environment:  the  Small  Order  Execution 
Service  ("SOES")  and  SelectNet.  As 
described  later  in  the  filing,  the  new 
System  will  ehminate  the  two  separate 
systems,  but  preserve  in  one  integrated 
system  the  features  and  functionality  of 
an  automatic  order  execution  system, 
SOES,  and  the  order  delivery  and 
negotiation  features  of  SelectNet.  The 
efficiency  of  this  new  integrated  system 
should  enhance  the  ability  of  traders  to 
trade,  while  minimizing  regulatory 
concerns  associated  wi5i  dual,  non- 
integrated  systems  that  are  used  to 
simultaneously  access  the  same  quote. 

1.  Background 

SOES  was  developed  in  1984  to 
provide  a  simple  and  efficient  means  to 
execute  small  agency  orders  at  the 
inside  quote,  report  trades  for  public 
dissemination,  and  send  trades  to 
clearing  for  comparison  and  settlement.' 
Trading  is  done  automatically  and  is 


negotiation-free,  hi  response  to  the 
October  1987  market  break,  SOES  was 
enhanced  in  several  respects  to  provide 
individual  investors  with  guaranteed 
liquidity  and  assured  access  to  market 
makers  in  times  of  market  disruption.  In 
particular,  SOES  participation  was 
made  mandatory  for  all  market  makers 
in  Nasdaq  National  market  securities, 
and  minimum  quote  size  requirements 
were  instituted.*  These  minimum  quote 
size  requirements,  generally  for  1,000 
shares,  continue  to  exist  today  except 
for  150  designated  securities  for  which 
market  makers  may  quote  their  "actual 
size"  pursuant  to  a  pilot  program 
approved  by  the  SEC.^ 

SelectNet,  originally  referred  to  as  the 
Order  Confirmation  Transaction 
Service,  was  approved  by  the 
Commission  in  January  1988  to  provide 
an  alternative  to  verbal  contact  among 
trading  desks  for  negotiating  trades.  >o 
SelectNet  also  was  developed  in 
response  to  the  difficulties  experienced 
in  the  Nasdaq  market  during  the  market 
break  of  October  1987." 

SelectNet  is  an  electronic,  screen- 
based  order  routing  system  allowing 
market  makers  and  order-entry  firms 
(collectively  referred  to  as 
"participants")  to  negotiate  securities 
transaction  in  Nasdaq  securities  through 
computer  communications  rather  than 
relying  on  the  telephone.  Unlike  SOES, 
SelectNet  offers  the  opportunity  to 
negotiate  for  a  price  superior  to  the 
current  inside  quote.  In  addition, 
SelectNet  participants  may  provide  that 
an  order  or  counter-offer  will  be  in 
effect  for  anywhere  from  3  to  99 
minutes,  specify  a  day  order,  or  indicate 
whether  price  or  size  are  negotiable  or 
whether  a  specific  minimum  quantity  is 
acceptable.  Participants  may  accept, 
counter,  or  decline  a  SelectNet  order. 
Once  agreement  is  reached,  the 
execution  is  "locked-in"  and  reported  to 
the  tape  for  pubhc  dissemination  and 


'  See  Exchange  Act  Release  No.  21743  (February 
12.  1985)  50  FR  7432  (February  22.  1985)  (order 
approving  rule  change  describing  SOES). 


■  See  Exchange  Act  Release  No.  2S791  (June  9, 
1988)  53  FR  22594  (June  16.  1988)  (order  approving 
amendments  to  rules  governing  the  operation  of 
owbo). 

»See  Section  B.3.  for  discussion  of  actual  size. 

'"See  Exchange  Act  Release  No.  25263  (January 
1 1 .  1988)  53  FR  1430  (January  19, 1986)  (order    ' 
approving  SelectNet  on  a  temporary,  accelerated 
basis).  See  also.  Exchange  Act  Release  No.  25523 
(March  28.  1988)  53  FR  10965  (April  4.  1988)  (order 
extending  temporary  approval  of  SelectNet): 
Exchange  Act  Release  No.  25690  (May  11.  1988)  53 
FR  17523  (May  17.  1988)  (order  granting  permanent 
approval  of  SelectNet). 

' '  The  service  was  enhanced  and  renamed 
SelectNet  in  1990.  See  Exchange  Act  Release  No. 
28636  (November  21.  1990)  55  FR  49732  (November 
30.  1990).  In  1992.  the  service  was  expanded  to  add 
pre-opening  and  after-hours  sessions,  so  that  today 
SelectNet  is  available  for  members  to  negotiate  and 
execute  orders  from  9:00  a.m.  until  5:15  p.m.  (ET). 
See  Exchange  Act  Release  No.  30581  (April  14 
1992)  57  FR  14596  (April  21.  1992). 


sent  to  clearing  to  comparison  and 
settlement. 

SelectNet  allows  subscribers  to  direct, 
or  "preference"  orders  to  specified 
market  makers  or  to  broadcast  orders  to 
all  market  makers.  Although  SelectNet 
is  an  order  delivery  service,  rather  than 
an  order  execution  service,  a 
preferenced  SelectNet  order  presented 
to  a  market  maker  at  its  displayed  quote 
generally  gives  rise  to  a  liability  under 
SEC  Rule  llAcl-1  ("Firm  Quote  Rule") 
for  the  market  maker  to  execute  the 
transaction  at  that  price." 

More  recently,  ^4sdaq  established 
SelectNet  as  the  link  to  ECNs  in 
conjunction  wath  the  SEC's  Order 
Handling  Rules.  Specifically,  an 
amendment  to  SEC  Rule  llAcl-1  now 
requires  an  OTC  market  maker  to  make 
publicly  available  any  superior  prices 
that  the  market  maker  privately  quotes 
through  an  ECN.  A  market  maker  may 
comply  with  this  requirement  by 
changing  its  quote  to  reflect  the  superior 
price,  or  in  the  alternative,  may  deliver 
better  prices  orders  to  an  ECN  provided 
that  the  ECN  disseminates  these  priced 
order  to  the  public  quotation  system  and 
provides  broker-dealers  equivalent 
access  to  these  orders  ("ECN  Display 
Alternative").  The  SelectNet  hnkage 
was  implemented  to  facilitate  this 
dissemination  and  equivalent  access.^' 

2.  Issues  Related  to  the  Current 
Operation  of  Nasdaq's  Non-Integrated 
Order  Delivery  and  Execution  Systems 

While  SOES  and  SelectNet  each 
provide  valuable  services  to  market 
participants  for  the  benefit  of  investors, 
there  are  a  number  of  problems 
associated  with  maintaining  these  two 
separate  systems  side-by-side,  which  are 
well  understood  by  the  SEC,  NASD,  and 
market  participants.  Most  troublesome 
are  the  problems  members  have  in 
managing  multiple  points  of  execution. 
This  manifests  itself  most  noticeably 
when  a  market  maker's  quote  is  subject 
to  multiple  access  virtually 
simultaneously,  through  a  combination 
of  SOES  and  SelectNet,  from  the  same 
or  different  market  participants.  Because 
the  Firm  Quote  Rule  obligates  a  member 
to  execute  orders  presented  to  it  at  its 


"There  are  two.  exceptions  to  the  Firm  Quote 
Rule:  (1)  prior  to  the  receipt  of  the  order,  the  market 
maker  has  communicated  to  its  exchange  or 
association  a  revised  quotation  size  or  revised  bid 
or  offer  or  (2)  prior  to  the  receipt  of  the  order,  the 
market  maker  is  in  the  process  of  effecting  a 
transaction  in  a  security  when  an  order  in  the  same 
security  is  presented,  and  immediately  after  the 
completion  of  such  transaaion.  the  market  maker 
communicates  to  its  exchange  or  association  a 
revised  quoution  size  or  revised  bid  or  offer. 

"See Exchange  Act  Release  No.  38156  Oanuary 
10.  1997)  62  FR  2415  (January  16.  1997)  (order     ' 
approving  certain  changes  related  to 
implementation  of  the  SEC  Order  Handling  Rules). 
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displayed  quote,  a  firm  may  be  subject 
to  unintended  double  liability  while 
trying  to  effectively  manage  executions 
from  SOES  and  liability  orders  from 
SelectNet  at  the  same  time.  This  is 
compounded  further  when  market 
makers  also  are  handhng  orders 
received  by  phone  as  well  as  orders 
within  their  own  internal  execution 
systems. 

The  potential  for  this  problem  is 
exacerbated  by  an  exponential  increase 
in  the  use  of  SelectNet  during  the  last 
few  years,  and  in  particular  during  the 
past  several  months.  For  example,  for 
the  period  of  October.  1996  through 
September,  1997,  both  the  number  of 
transactions  and  dollar  volume  executed 
through  SelectNet  has  increased  nearly 
six-fold.^*  In  addition,  SelectNet  has 
represented  an  increasing  proportion  of 
Nasdaq's  total  trades  and  dollar  volume 
during  the  same  period — from 
approximately  5%  to  nearly  15%.  This 
trend  may  be  attributed  to  several 
related  factors,  including:  (1)  The 
growing  importance  of  electronic  access 
within  the  Nasdaq  market  and  a 
corresponding  migration  away  from  the 
"phone  trades"  to  automated  systems; 

(2)  increase  in  the  use  of  SelectNet  by 
market  makers  as  a  vehicle  for  trading 
in  size  without  negotiation,  given  that 
market  makers  are  prohibited  from 
using  SOES  for  proprietary  transactions; 

(3)  implementation  of  the  SEC's  Order 
Handling  Rules  and  the  related  role 
SelectNet  plays  in  providing  a  link 
between  Nasdaq  and  ECNs,"  and  (4)  a 
heightened  awareness  of  trading 
obligations  by  market  participants. 

As  a  result,  there  also  has  been  a 
corresponding  increase  in  regulatory 
and  compliance  burdens  for  both  market 
participants  and  staff  of  NASD 
Regulation,  Inc.,  ("NASDR"),  who  are 
responsible  for  investigating  complaints 
that  may  involve  "backing  away"  from 
published  quotes,  and  enforcing  the 
Firm  Quote  Rule.'^  Indeed,  in  a  letter 
from  staff  of  the  SEC's  Division  of 
Market  Regulation  responding  to  a 
request  for  interpretive  guidance  on  the 
Firm  Quote  Rule  in  this  context,  the 
SEC  acknowledged  the  difficulty  in 
articulating  a  "bright  line"  test  on  what 
constitutes  backing  away,  and  noted 
that  the  double  execution  problem 
arising  from  Nasdaq  providing  two 
automated  order  delivery  and  execution 


systems  could  be  eliminated  by 
integrating  these  two  systems.*'' 

Given  these  practical  and  regulatory 
problems,  the  NASD  and  Nasdaq  believe 
that  it  would  be  prudent  to  combine  the 
two  systems  as  soon  as  practicable. 
Integration  would  facilitate  the  orderly 
processing  of  electronic  orders  through 
one  communications  facility  while 
easing  associated  regulatory  and 
compliance  burdens,  in  addition,  to 
assist  market  makers  in  complying  with 
the  Firm  Quote  Rule,  Nasdaq  is 
proposing  a  System  feature  to  provide 
market  makers  with  a  means  to  indicate 
to  staff  of  NASDR  that  the  market  maker 
has  received  an  order  via  the  telephone 
to  trade  at  the  market  maker's  Nasd- 
displayed  quotation  and  that  for  a 
period  of  time  while  the  System  market 
maker  handles  the  telephone  order,  the 
System  should  not  deliver  additional 
orders  for  execution. '^  This  "Firm 
Quote  Compliance  Facility"  will  create 
an  electronically  time  stamped  record 
that  will  be  critical  in  NASDR's  efforts 
to  reconstruct  activity  that  may  involve 
backing  away. *^ 

In  developing  an  integrated  System, 
Nasdaq  seeks  to  provide  the  most 
equitable  and  efficient  means  of  access 
among  market  participants.  A  key 
design  requirement  of  such  a  system 
dictates  that  orders  communicated 
through  Nasdaq  be  delivered  in  strict 
time  priority,  regardless  of  whether  the 
order  is  sent  to  a  specific  participant 
(directed)  or  to  any  participant  at  the 
best  available  quote  (non-directed).  This 
would  be  impossible  in  the  current 
environment  given  the  nature  of  two 
separate  and  asynchronous  order 
delivery  and  execution  systems.  Most 
importantly,  this  also  will  assist  market 
makers  in  managing  their  displayed 
quotations,  further  enhancing  the 
efficiency  of  the  market. 


'*  In  comparison,  average  daily  volume  of  Nasdaq 
during  the  same  period  has  increased  a  relatively 
modest  30  percent. 

•'' Growth  in  SelectNet  usage  closely  tracks 
expansion  in  the  number  of  Nasdaq  stocks  covered 
by  the  SEC  Order  Handling  Rules. 

"•The  NASD  has  rules  similar  to  the  SEC  Firm 
Quote  Rule.  See  NASD  Rules  3320  and  4613(b). 


"See  letter  from  Richard  R.  Lindsey.  Director, 
Market  Regulation,  To  Richard  G.  Ketchum, 
Executive  Vice  President  and  Chief  Operating 
Officer,  NASD,  and  Mary  L.  Schapiro.  President 
NASDR,  dated  luly  16. 1997. 

'"See  Section  D.IO.  belovir  and  proposed  NASD 
Rule  4960. 

'"As  part  of  the  undertakings  pursuant  to  the 
Commission's  administrative  proceeding,  the  NASD 
is  required  to  upgrade  substantially  its  capability  to 
enforce  the  Firm  Quote  Rule  by  implementing  a 
process  for  btcking  away  complaints  to  be 
addressed  as  ihey  are  made  during  trading  day  do 
that  valid  complaints  may  be  satisfied  with  a 
contemporaneous  trade  execution,  and  taking  other 
appropriate  tctions.  See  Exchange  Act  Release  No. 
37538  (August  8.1996).  Administrative  Proceeding 
File  No.  3-9056  (Order  Instituting  Public 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934,  Making  Findings 
and  ImposirK  Remedial  Sanctions). 


3.  Relationship  of  Proposal  To  Actual 
Size  Rule 

It  is  important  to  note  that  the 
integration  of  Nasdaq's  order  delivery 
and  execution  infrastructure  and  the 
ability  of  members  to  enter  orders  of 
virtually  unlimited  size,  as  set  forth  in 
this  filing,  is  based  on  the  ability  of 
market  makers  to  quote  their  actual  size, 
as  opposed  to  artificial  minimum  quote 
size  requirements  currently  in  effect  for 
most  stocks  in  SOES  today.  Under 
current  rules,  market  makers  generally 
are  required  to  quote  a  minimum  of 
1,000  shares  on  the  bid  and  the  offer  (for 
some  less  active  issues,  the  minimum  is 
500  or  200  shares). 

With  the  introduction  of  the  SEC 
Order  Handling  Rules  in  January  of 
1997,  market  makers  are  now  obligated 
to  display  customer  limit  orders  in  their 
quotations.  Given  the  full 
implementation  of  these  rules,  which 
have  altered  Nasdaq's  structure  from  a 
predominantly  quote-driven  market 
toward  a  more  order-driven  market. 
Nasdaq  believes  that  the  rationale  for 
minimum  quote  size  requirements  no 
longer  exists.  We  believe  these  changes 
warranted  consideration  of  eliminating 
the  requirement  that  market  makers 
quote  artificial  minimum  size  of  1,000 
shares.  On  January  20. 1997,  therefore, 
we  began  a  pilot  covering  50  Nasdaq 
securities  allowing  market  makers  to 
quote  their  actual  size,  thereby  reducing 
minimum  quotation  size  requirements 
to  a  least  one  normal  unit  of  trading  and 
allowing  market  makers  to  quote  in 
accordance  with  their  freely-determined 
trading  interest  ("Actual  Size  Rule").2o 
On  November  10, 1997,  the  Actual  Size 
Rule  pilot  was  expanded  to  include  an 
additional  100  securities.*^  These 
securities  represent  a  broad  range  of 
securities  listed  on  the  Nasdaq  Stock 
Market.  We  are  monitoring  this  pilot 
and  expect  to  report  its  effects  on  the 
market  to  the  SEC  in  early  1998.2* 

The  changes  to  Nasdaq  systems  set 
forth  in  this  proposal  are  designed  to 
complement  market  makers  quoting  in 


UMI 


2°  See  Exchange  Act  Release  No.  38156  (January 
10,  1997)  62  FR  2415  (January  16, 1997)  (order 
approving,  among  other  things,  Actual  Size  Rule 
pilot  for  firsr  fifty  stocks  phased  in  under  Order 
Handling  Rules). 

21  See  Exchange  Act  Release  No.  39285  (October 
29,  1997)  62  FR  99932  (order  approving  an 
expansion  of  the  Actual  Size  pilot  to' 150  stocks  and 
extending  the  pilot  until  March  27, 1998). 

2^  No  other  equity  market  requires  minimum 
quote  sizes  greater  than  100  shares.  Empirical 
analysis  thus  far  has  demonstrated  that  the  removal 
of  minimum  quote  size  requirements  under  the 
Actual  Size  Rule  pilot  has  not  degraded  market 
quality,  and  there  is  no  basis  to  conclude  that  such 
requirements  are  necessary.  See  NASD  Economic 
Research  Department,  Effects  of  the  Removal  of 
Minimum  Sizes  for  Proprietary  Quotes  in  The 
Nasdaq  Stock  Mtrket,  Inc.  (June  5. 1997). 
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actual  size.  To  the  extent  that  the  Actual 
Size  Rule  is  not  approved  for  all  Nasdaq 
securities,  an  alternative  proposal  is 
being  made  to  minimize  the  exposure  to 
market  makers  at  artificial  quote  sizes. 
This  is  particularly  necessary  given  the 
potential  under  the  new  System  to 
access  market  marker  quotes  for  much 
larger  size  than  the  current  SOES  tier 
sizes  would  otherwise  permit.  Such 
alternative  provisions  are  noted  in  this 
filing  where  relevant,  and  are  also 
identified  in  the  text  of  the  proposed 
rule  change  accordingly.^s 

As  part  of  the  new  System,  Nasdaq  is 
proposing  to  eliminate  certain  rules  that 
currently  are  in  place  for  the  operation 
of  SOES.  As  indicated.  SOES  was 
designed  exclusively  for  individual 
retail  customers  orders  restricted  to  a 
maximum  size.  These  order  sizes 
correspond  to  a  market  maker's 
minimum  quote  size  requirements. 
Specifically.  NASD  Rule  4730(c)(3) 
permits  only  agency  orders  from  public 
customers  no  larger  than  the  maximum 
order  size  "  to  be  entered  into  SOES 
("Maximum  Order  Size  Rule").  That 
rule  also  prohibits  large  orders  from 
being  divided  into  smaller  parts  to  be 
entered  into  SOES.  A  related 
interpretation  of  this  rule  prohibits 
behavior  designed  to  circumvent  the 
order  size  limits.  Specifically,  as  set 
forth  in  Notice  to  Members  88-61 
(August  25.  1988).  trades  entered  within 
a  five  minute  period  are  presumed  to  be 
part  of  a  "single  investment  decision" 
and  are  aggregated  accordingly  ("Five 
Minute  Rule").  Because  Nasdaq  is 
proposing  to  replace  all  the  SOES  rules, 
and  because  the  System  is  based  on  the 
ability  of  market  makers  to  quote  actual 
size,  the  Maximiun  Order  Rule  and  its 
related  interpretation  (including  the 
Five  Minute  Rule)  become  unnecessary, 
and  therefore  those  rules  would  be 
eliminated. 

However,  if  the  NASD's  proposal  to 
eliminate  artificial  quote  size 
requirements  for  all  Nasdaq  securities  is 
not  approved  by  the  time  that  the  new 
integrated  order  delivery  and  execution 
system  is  approved,  the  NASD  beUeves 
that  certain  order  entry  features  of  the 
new  System  would  not  be  appropriate 
in  an  artificial  quote  size  environment. 
Specifically,  the  NASD  proposes  in  the 
alternative  that  all  of  the  existing 


restrictions  on  order  entry  by  non- 
market  makers  should  continue.  Thus, 
in  the  absence  of  prior  approval  of  the 
Actual  Size  Rule,  non-market  makers 
should  not  be  permitted  to  enter  orders 
larger  than  1,000  shares  for  non-directed 
orders,  and  the  prohibition  on  splitting 
of  orders  and  the  Five  Minute  Rule  be 
retained.  25 


C.  Limit  Order  Book 

The  System  also  will  feature  a 
voluntary  limit  order  book  ("Limit 
Order  File"  or  "File")  for  the  display 
and  matching  of  limit  orders.  Use  of  the 
Nasdaq  Limit  Order  File  will  be 
completely  voluntary  on  the  part  of 
NASD  members  that  have  customer 
limit  orders  to  display  or  proprietary 
interest  that  such  members  may  want  to 
display  anonymously.  It  should  be 
emphasized  that  the  NASD  and  Nasdaq 
Boards,  in  authorizing  this  rule  filing, 
agreed  that  the  NASD  had  not  intention 
to  create  a  regulatory  environment  that 
would  mandate  NASD  member  use  of 
the  Limit  Order  File.  Furthermore,  the 
proposal  does  not  require  members  to 
protect  orders  in  the  Limit  Over  File 
beyond  the  member's  best  execution 
obligations.  The  new  Limh  Order  File 
will  simply  be  an  additional  means  for 
members  and  their  customers  to  display 
priced  orders  to  the  entire  market.  Thus, 
the  proposed  File  merely  provides 
another  option  for  displaying  orders  and 
is  intended  to  supplement,  not 
supplant,  the  exiting  options,  i.e.,  a 
market  maker's  quotation  or  a  linked 
ECN. 

The  Limit  Order  File  will  facilitate  the 
opportimity  to  obtain  price 
improvement  by  allowing  member  firms 
to  display  customer  limit  orders  or  their 
own  trading  interest  between  the  best 
dealer  or  ECN  bid  and  offer,  and  by 
facilitating  interaction  with  other  orders 
within  the  File  or  with  other 
participants  who  access  the  File, 
resulting  in  a  prompt,  cost-effective 
execution  at  the  best  available  price. 
The  best  priced  orders  in  the  Limit 
Order  File  will  be  publicly  displayed  in 
Nasdaq's  quote  montage  and  in  a        _ 


"See.  e.g..  proposed  rules  4940Cb)(3)  and  4950(c). 

'*Rule  4710(g)  establishes  the  maximum  order 
size  for  a  Nasdaq  National  Market  security  at  200, 
500,  or  1,000  shares,  depending  on  the  trading 
characteristics  of  the  security,  such  as  the  average 
daily  non-block  volume,  bid  price,  and  number  of 
market  makers.  Thp  maximum  order  size  for  Nasdaq 
SmallCap  securiti  •  is  500  shares.  The  Maximum 
size  for  each  security  is  published  from  time  to  time 
by  the  NADAD. 


"The  only  exception  to  the  elimination  of  the 
old  SOES  Rules  concepts  on  limits  on  order  entry 
is  the  continuation  of  the  prohibition  that  registered 
persons  that  have  access  to  order  entry  systems 
should  not  be  permitted  to  enter  orders  for  their 
own  accounts.  Nasdaq  believes  that  it  is  appropriate 
to  continue  this  prohibition  because  of  the  time  and 
place  advantage  that  such  persons  may  have  over 
others  not  similarly  situated.  As  a  policy  matter, 
therefore,  Nasdaq  believes  it  would  be  inconsistent 
with  the  obligations  of  member  firms  and  their 
associated  persons  to  faciliute  access  that  could 
potentially  place  the  personal  interests  of  registered 
personnel  ahead  of  their  customers.  The 
prohibition,  however,  would  no  longer  extend  to 
accounts  of  immediate  family  members  of  such 
registered  persons. 


separate  "Top  of  File'"  display.  When 
the  Limit  Order  File  contains  the  best 
priced  orders  in  the  market,  such  prices 
will  be  used  to  calculate  the  Nasdaq 
"inside"  quote,  providing  increased 
transparency  and  pricing  efficiency. 

These  orders,  which  can  be  accessed 
by  other  market  participants,  will  be 
entered  and  displayed  anonymously. 
That  is,  the  member  that  enters  the 
order  will  not  have  its  identifier  (its 
MMID  symbol)  displayed  with  the 
order.  Initially,  the  NASD  is  proposing 
that  after  any  resulting  execution  of  a 
File  order,  the  identity  of  the  party 
entering  the  order  will  be  revealed  to 
any  counter-parties  to  the  execution  in 
an  execution  report  that  is  sent 
immediately  after  execution  to  the 
parties  to  the  trade.  The  NASD 
continues  to  analyze  the  anonymity 
feature  and,  at  a  future  date  and  subject 
to  a  new  rule  proposal,  may  provide 
either  anonymity  of  executions  in  the 
File  until  the  end  of  the  trading  day  or 
complete  anonymity  of  executions 
through  settlement.  Howeyer,  at  this 
stage,  the  NASD  believ^  that 
anonymity  up  until  execution  provides 
sufficient  protection  to  traders  from 
negative  market  impact  costs  caused  by 
premature  disclosure  of  trading  interest. 
As  explained  in  more  detail  later,  the 
NASD  believes  that  it  would  be  useful 
if  commenters  specifically  addressed 
the  needs  of  traders  and  investors  with 
respect  to  these  differing  levels  of 
anonymity. 

Importantly,  the  Limit  Order  File  can 
be  used  by  market  makers  to  satisfy  the 
customer  limit  order  display  rule,  SEC 
Rule  llAcl-4  ("Display  Rule"),  which 
would  otherwise  require  a  market  maker 
to  update  its  own  quote  immediately  to 
reflect  a  customer  limit  order. 
Specifically,  an  exception  to  the  Display 
Rule  appHes  when  limit  order  are 
immediately  displayed  in  an  NASD- 
sponsored  system  that  publishes  the 
best  priced  orders  and  permits  access  by 
other  broker-dealers.  As  indicated,  the 
Top  of  File  of  the  Nasdaq  book  is 
included  in  the  Nasdaq  quote  montage, 
and  therefore  a  market  maker  may,  upon 
receipt  of  a  customer  limit  order,  defiver 
it  to  the  File  immediately  to  satisfy  the 
requirements  of  the  Display  Rule, 
pursuant  to  SEC  Rule  llAcl-4(c)(5). 

In  addition,  a  market  maker  may 
choose  to  use  the  File  to  display  orders 
priced  better  than  its  published  quote 
vnthout  reflecting  *he  order  in  its  quote 
as  would  be  required  pursuant  to  recent 
amendments  to  SEC  Rule  llAcl-1. 
Specifically,  this  is  permissible  under 
paragraph  (c)(5)  of  that  rule  because  the 
best  priced  orders  contained  in  the 
Limit  Order  File  are  publicly 
disseminated  in  Nasdaq  and  are 
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available  for  execution  by  other  broker- 
dealers. 

As  indicated,  the  Limit  Order  File 
offers  Nasdaq  market  makers  a 
voluntary  mechanism  to  display 
customer  limit  orders  when  the  market 
maker  chooses  not  to  display  such 
orders  in  its  own  quote  or  in  an  ECN. 
Because  the  Limit  Order  File  is 
completely  voluntary,  market  makers 
should  be  able  to  continue  to  attract 
limit  orders  from  investors  and  other 
broker-dealers  by  offering  value-added 
features  to  customers  that  a  generic  file 
such  as  that  proposed  by  Nasdaq  can 

not  provide. 

The  Limit  Order  File  also  responds  to 
the  needs  and  desires  of  a  significant 
element  of  the  investor  community:  the 
institutional  "buy-side"  trader.  The 
Institutional  Committee  of  the  Security 
Traders  Association  (STA)  recently 
completed  a  survey  of  such  institutional 
traders,  wherein  STA  found  that  an 
overwhelming  majority  of  institutions 
were  aware  of  Nasdaq's  initiative  to 
establish  a  limit  order  book  accessible  to 
all  market  participants,  and  voiced 
strong  support  for  it.'*  As  explained  in 
Sections  D.5.  and  D.6.  below,  the  File 
will  provide  investors  and  others  with 
the  anility  to  anonymously  display 
orders.  STA's  survey  indicated  that 
some  level  of  anonymity  was  an 
important  feature  for  institutional 
investors.  By  providing  anonymity  as  to 
the  identity  of  the  party  entering  the 
order,  the  File  can  help  to  reduce 
market  impact  costs  that  may  affect  the 
ability  of  institutions  to  obtain  low-cost 
executions.  In  addition,  because  the 
Limit  Order  File  will  be  fully  viewable 
to  all  subscribers  of  Nasdaq's 
Workstation  service  and  through  vendor 
terminals,  Nasdaq  will  be  providing 
added  transparency  to  the  market  by 
displaying  the  entire  supply  and 
demand  schedule  in  the  File. 

Overall,  the  NASD  believes  that  the 
development  of  a  Nasdaq-operated, 
voluntary  limit  order  file  will  benefit 
investors  and  members  and,  therefore,  is 
in  the  best  interest  of  the  marketplace. 
The  NASD  and  Nasdaq  note  that 
virtually  every  other  major  equity 
market  around  the  world,  including 
now  the  London  Stock  Exchange, 
provides  a  market-run  limit  order 
facility  for  the  display  of  limit  orders; 
each  of  those  markets  that  recently 
added  an  electronic  limit  order  book  did 
so  to  respond  to  investor  needs.  For 
investors,  both  retail  and  institutional, 


the  proposed  voluntary  File  creates  an 
additional  and  efficient  mechanism  for 
investors  to  display  priced  orders  and  to 
potentially  trade  at  reduced  spreads 
without  the  intermediation  of  a  dealer, 
a  Congressional  goal  embedded  in  the 
Exchange  Act.  For  retail  investors,  the 
Limit  Order  File  should  promote  greater 
confidence  in  Nasdaq's  market  structure 
because  it  offers  another  vehicle  for 
transparency  and  more  efficient 
execution  of  limit  orders.  In  addition, 
the  File  should  work  toward  reducing 
the  perception  among  some  retail 
investors  that  the  playing  field  is  tilted 
in  favor  of  broker-dealers  and  larger 
investors. 

D.  Description  of  New  Rules 

1.  Overview  and  Scop)e 

The  new  System  will  replace 
completely  the  existing  SOES  and 
SelectNet  systems.  The  functionality 
previously  contained  in  these  two 
separate  systems  wall  be  integrated  into 
a  single  system,  which  should  alleviate 
many  of  the  concerns  market  makers 
have  had  with  exposure  to  multiple 
points  of  simultaneous  execution 
liabilities.  The  new  System  will  permit 
all  registered  participants  to  send  orders 
to  access  either  the  best  market  maker 
quote  or  ECN  order,  or  orders  visible  in 
the  Nasdaq  Limit  Order  File,  and  to 
obtain  immediate  or  rapid  executions  of 
such  orders. 

As  occurs  in  today's  environment,  the 
new  System  will  have  three  types  of 
registered  executing  participants; 
market  makers,  ECNs  and  UTP  exchange 
specialists.  Quotations  provided  by 
these  three  entities  will  be  displayed  on 
Nasdaq  Workstation  and  disseminated 
through  information  venders.  Registered 
NASD  members,  and  certain  customers 
that  are  sponsored  by  NASD  members, 
will  be  able  to  deliver  orders  of  varying 
size  through  the  new  System  to 
electronicelly  access  the  displayed 
quotations.  Market  maker  and  ECN 
display  obligations  will  be  the  same  as 
today.  As  provided  for  in  the  proposed 
rules,  market  makers  must  maintain 
two-sided  quotations  and  be  firm  up  to 
the  displayed  size  of  such  quotations. 
The  System  will  provide  for  market 
makers  an  automated  quotation  update 
facility  similar  to  that  which  is  provided 
today. 2^ 


The  NASD  and  Nasdaq,  however,  are 
proposing  a  slight  change  to  its  current 
operation.  After  a  market  maker's  quote 
is  exhausted,  that  is,  the  System  has 
decreased  the  displayed  size  to  zero,  if 
the  market  maker  is  not  using  the 
system-provided  automated  quotation 
update  facility  or  the  System's 
supplemental  size  feature,*"  the  market 
maker's  quote  (both  the  bid  and  the  offer 
sides,  regardless  of  which  side  was 
reduced  to  zero)  will  be  placed  in  a 
closed  quote  state  for  three  minutes, 
instead  of  the  current  five  minutes.  At 
the  end  of  that  time  period,  if  the  market 
maker  has  not  on  its  own  updated  its 
quotation  or  voluntarily  withdrawn  its 
quote  from  the  market,  the  System  will 
refresh  the  side  of  the  quotation  that 
was  reduced  to  zero  to  1,000  shares  at 
the  lowest  bid  or  highest  offer 
(depending  on  whether  the  quote  is  a 
bid  or  offer,  respectively)  currently 
being  displayed  in  that  security  and 
reopen  the  market  maker's  quotation. 
The  NASD  is  proposing  to  make  these 
two  changes  to  the  current  approach 
because  its  believes  that  in  the  proposed 
electronic  environment,  five  minutes  is 
too  long  a  period  to  have  a  quote  closed 
on  the  Nasdaq  screen,  and  because  it 
believes  that  restoring  the  quote  at  the 
lowest  ranked  bid  or  highest  ranked 
offer  price  and  ensure  that  market 
makers  maintain  continued 
participation  In  the  market  and  are 
available  to  provide  liquidity  in  a 
manner  consistent  with  their  market 
making  obligations.'^ 

2.  Order  Entry 

The  rules  permit  any  size  order  up  to 
999,999  shares  to  be  entered.  As 
indicated,  however,  it  is  important  to 
note  that  this  large  size  permitted  for 
order  entry  is  based  on  the  ability  of 
market  makers  to  display  actual  size  in 
their  quotations,  ^o  Thus,  in  the  context 
of  non-directed  orders,  discussed 
further  in  Section  D.3.b.,  the  System 
will  permit  order  delivery  for  execution 
to  each  market  maker,  ECN  or  the 
Nasdaq  Limit  Order  File  only  up  to  the 
size  of  the  quote  or  order  that  is 
displayed. ^^ 


'"See  STA  Institutional  Study  (http:// 
securitytraders.org/newslett/news/release  1  / 
right, htm).  October.  1997.  According  to  STA,  the 
results  were  based  on  154  responses  received  from 
buy-side  traders  out  of  approximately  800  who  were 
mailed  the  survey. 


-"The  automated  quotation  update  facility  will 
refresh  a  mafket  maker's  quotation  at  an  increment 
chosen  by  the  market  maker.  The  facility  will  not 
permit  a  refresh  at  the  same  price  as  that  being 
quoted  when  the  quotation  size  was  reduced  to 
zero.  When  the  facility  refreshes  the  quotation,  the 
size  of  the  rafresh  quotation  will  be  1.000  shares. 
If  the  market  maker  wishes  to  quote  in  a  size  other 
than  1,000  shares,  the  market  maker  must  manually 
enter  that  site  after  the  quote  has  been  refreshed. 


UMI 


'"Supplemental  size  is  discussed  further  in 
Sections  D.3.a  and  D.4.a.  See.  also,  proposed  rules 
4950(d)(6),  4950fe)(3)(D),  and  4950(f). 

2"  Under  current  NASD  Rule  4730.  a  market 
maker  whose  quote  is  decremented  to  zero  and  fails 
to  restore  its  quote  in  the  allotted  time  will  be 
deemed  to  have  withdrawn  as  a  market  maker 
("SOESed  out  ofthe  Box").  Subject  to  certain 
specified  exceptions,  the  market  maker  is 
prohibited  from  re-entering  quotatiorts  in  that 
security  for  twenty  (20)  business  days. 

^°See  Section  B.3.  for  discussion  of  actual  size. 

5'  As  explained  below  in  Section  D.3.a.,  any  order 
entry  firm  is  permitted  to  direct  an  order  to  a 
specific  market  maker,  ECN,  or  UTP  Exchange 
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The  minimum  life  for  such  orders 
shall  be  10  seconds.  The  NASD  believes 
that  orders  in  the  System  should  have 
a  minimum  life  to  alleviate  potential 
problems  that  could  occur  with  fleeting 
or  ephemeral  prices  that  are  flashed  to 
the  market  for  brief  periods  of  time  and 
are  virtually  inaccessible  by  other 
market  participants. 

a.  Customer  Orders.  All  members  may 
enter  orders  on  behalf  of  customers.  If 
the  Actual  Size  Rule  is  approved  for  all 
Nasdaq  stocks  on  a  permanent  basis, 
Nasdaq  wrould  eliminate  the  current 
SOES  rule  prohibiting  the  splitting  of 
orders  and  requiring  the  aggregation  of 
orders  within  a  five  minute  period, 
including  orders  from  immediate  family 
members  of  associated  persons,  to  evade 
the  maximum  order  size  limits  found  in 
SOES.32  However,  even  in  an  actual  size 
environment,  the  NASD  plans  to 
maintain  the  current  restriction  on  the 
ability  of  registered  representatives  that 
have  access  to  Nasdaq  order  entry 
capabilities  to  enter  orders  for  their  own 
accounts  into  this  system.  The  NASD 
believes  that  maintaining  this  restriction 
is  important  to  minimize  the  time  and 
place  advantages  that  these 
professionals  may  continue  to  have. 

If  the  Actual  Size  Rule  is  not 
approved,  however,  the  NASD  proposes, 
in  the  alternative,  to  maintain  the 
existing  restrictions  and  to  limit  the  size 
of  orders  entered  by  non-market  makers 
to  1.000  shares.  The  NASD  believes  that 
this  alternative,  contingent  approach  is 
appropriate  to  ensure  that  market 
makers'  risk  is  minimized  and  that  their 
capital  is  not  accessed  in  an  essentially 
unfettered  manner  in  an  artificial  quote 
size  environment. 

b.  Proprietary  Orders.  Also  contingent 
on  the  expansion  and  approval  of  the 
Actual  Size  Rule  for  all  Nasdaq  stocks, 
the  proposed  rules  permit  any  NASD 
member  to  enter  proprietary  orders  into 
the  System  for  immediate  execution, 
order  delivery,  or  display  in  the  Limited 
Order  File.  The  NASD  believes  that  any 
NASD  member,  whether  it  is  an  order 
entry  firm  or  a  market  maker  in  a 
particular  stock,  should  be  permitted  to 
enter  proprietary  orders.  The  rationale 
for  permitting  a  broad  use  of  proprietary 
orders  is  that  entry  of  such  orders  may 
provide  additional  liquidity  to  the 
market  and  that  any  member  is 
currently  able  to  enter  such  orders 
through  an  ECN.  It  would  be  illogical  to 


specialist.  The  size  of  such  directed  orders  is  not 
constrained  by  the  executing  participant's 
displayed  quote  size.  However,  the  executing 
participant's  liability  to  fill  the  order  under  the 
Firm  Quote  Rule  is  limited  to  the  amount  of  shares 
publicly  displayed  in  the  quotation. 

"See  NASD  Notice  to  Members  88-61  (August 
25.  1988). 


limit  the  use  of  Nasdaq's  Limit  Order 
File  when  the  same  activity  is  ah«ady 
permissible  through  other  vehicles.  It 
should  be  noted,  however,  that  the 
NASD  intends  to  monitor  principal 
trading  activity  by  NASD  members  not 
registered  as  market  makers  to 
determine  if  it  may  be  necessary  to 
adopt  a  rule  similar  to  that  found  in  the 
exchange-listed  market  environment, 
where  SEC  rules  require  Third  Market 
Makers  that  effect  more  than  1%  of  the 
volume  of  a  particular  stock  to  register 
and  quote  as  a  Third  Market  Maker.^s  in 
any  event,  without  the  approval  of  the 
Actual  Size  Rule  for  all  Nasdaq 
securities,  the  NASD  is  proposing  an 
alternative  to  prohibit  the  entry  of  any 
principal  orders  by  non-market  makers. 

3.  Types  of  Electronic  Access  Orders 

The  System  will  permit  the  entry  of 
two  types  of  orders  that  seek  to  access 
displayed  prices  on  the  Nasdaq  screen: 
directed  and  non-directed  orders. 

a.  Directed  Orders.  Directed  orders  are 
orders  that  an  order-entry  firm  chooses 
to  send  to  a  specific  market  maker.  ECN 
or  UTP  exchange  for  delivery  and 
execution.  3*  The  directed  order  concept 
is  an  attempt  to  preserve  certain  features 
found  in  SelectNet  where  firms  seek  to 
access  a  particular  market  maker's 
quotation  and  commence  electronic 
negotiation.  During  normal  market 
hours.^s  these  orders  are  processed  in 


"  In  connection  with  the  approval  of  the  SEC 
Order  Handling  Rules,  the  SEC  adopted  an 
amendment  to  Rule  llAcl-1  to  improve 
transparency  and  provide  the  public  with 
information  about  significant  market  participants. 
The  amendment  requires  OTC  market  makers  and 
exchange  specialists  to  provide  continuous  two- 
sided  quoutions  for  any  exchange-listed  security 
when  they  are  responsible  for  more  than  1%  of 
aggregated  transaction  volume  in  that  security.  See 
Adopting  Release,  at  48317.  Prior  to  this 
amendment,  mandatory  quotations  were  only 
required  from  OTC  market  makers  and  exchange 
specialists  who  transacted  more  than  1%  of  the 
volume  in  a  Rule  19c-3  security.  In  addition,  the 
SEC  has  proposed  a  similar  rule  for  Nasdaq 
securities.  See  Exchange  Act  Release  No.  37620 
(August  29.  1996)  61  FR  48333  (September  12. 
1996)  (proposal  to  amend  SEC  Rule  llAcl-1). 

"The  proposed  rules  continue  to  limit  the  ability 
of  a  member  to  send  orders  to  a  UTP  Exchange  by 
the  directed  order  mechanism  only.  In  other  words. 
NASD  members  that  uses  Nasdaq's  system  to  access 
the  quotation  of  a  UTP  Exchange  must  send  that 
order  as  a  directed  order  to  the  Exchange.  The 
NASD  plans  to  discuss  with  UTP  Plan  participants 
participation  in  the  non-directed  order  handling 
process. 

"Outside  of  normal  market  hours,  e.g..  from  9:00 
a.m.  until  9:30  a.m.  and  from  4:00  p.m.  until  5:15 
p.m.,  the  only  means  to  reach  a  market  maker  quote 
or  an  ECN  order  through  Nasdaq's  electronic  system 
will  be  through  the  directed  order  feature.  Such 
orders  must  be  sent  to  a  specific  quote  with  the 
appropriate  MMID  identified.  Such  orders  will  not 
have  any  Firm  Quote  Rule  liability  attached  to 
them,  unless  during  the  post  4.00  p.m.  period,  a 
market  maker  or  ECN  intentionallv  re-opens  its 
quote  that  is  automatically  placed' in  a  closed  quote 


sequence  with  all  other  orders  that  may 
be  sent  to  a  particular  market  maker, 
ECN  or  UTP  exchange.  Therefore,  a 
directed  order  would  not  enjoy  any 
preferential  delivery  treatment  over 
other,  non-directed  orders  (discussed 
below)  delivered  to  the  same  market 
maker,  ECN  or  UTP.  Directed  orders  do 
not  interact  with  orders  in  the  Limit 
Order  File  ^e  or  with  other  quotes 
displayed  in  the  Nasdaq  quote  montage. 
That  is,  all  orders  are  time-sequenced 
without  regard  to  their  classification  as 
directed  or  non-directed,  and  thus  a 
directed  order  would  not  be  deUvered 
to,  or  executed  against,  a  participant 
until  any  order  previously  delivered  to 
that  participant  was  processed  first. 
Upon  order  entry,  a  member  that 
washes  to  send  an  order  to  a  specific 
market  maker,  ECN  or  a  UTP  exchange 
would  be  required  to  specifically  enter 
the  MMID  for  the  quote  that  it  wants  to 
access.  The  directed  order  will  be 
entered  into  the  System  and  placed  in 
a  time-sequenced  queue  with  all  other 
orders,  both  directed  and  non-directed, 
that  have  been  entered  for  that  security. 
Depending  on  the  time  sequence  of  the 
directed  order,  the  order  will  be 
delivered  to  the  particular  MMID 
identified  by  the  order  entry  firm  when 
the  order's  turn  for  delivery  arrives. 
Once  delivered  to  that  MMID,  the 
directed  order  will  be  handled  for 
execution  purposes  as  described  below 
in  the  non-directed  order  context.  That 
is,  if  the  order  is  1,000  shares  or  less  and 
the  market  maker  or  ECN  quotation  is 
equal  to  or  greater  than  the  size  of  the 
order,  the  System  will  automatically 
execute  the  order  and  decrease  the 
displayed  quote  size  by  the  amount 
executed.  If  the  order  is  larger  than 
1,000  shares  but  less  than  5,000  shares, 
the  order  will  be  delivered  to  the  market 
maker  or  ECN  for  action  for  a  period  of 
17  seconds.  If  the  order  is  5,000  shares 
or  greater,  it  will  be  delivered  to  the 
market  maker  or  ECN  for  action  for  a 
period  of  32  seconds.  If  the  recipient  of 
the  order  has  done  nothing  at  the  end 
of  the  appHcable  period,  the  System  will 
execute  the  order  up  to  the  displayed 
quote  size  of  the  recipient.  During  the 


state  by  Nasdaq  at  4:00  p.m.  A  market  maker  that 
opens  its  quote  momentarily,  however,  solely  for 
the  purpose  of  adjusting  its  quote  to  reflect  the 
elimination  of  customer  limit  orders,  virill  not  be 
subject  to  Firm  Quote  Liability.  See  letter  from 
Howard  L.  Kramer,  Senior  Associate  Director. 
Market  Regulation,  to  Robert  E.  Aber.  Vice 
President  and  General  Counsel.  Nasdaq,  dated 
August  25.  1997, 

"Nasdaq  will  provide  a  system  capability  to 
reach  the  Limit  Order  File  directlv— the  takeout 
facility.  A  takeout  order  will  be  a  System- provided 
feature  that  permits  a  member  to  directly  interact 
with  orders  displayed  in  the  Limit  Order  File,  but 
only  those  orders  that  were  entered  bv  that  member, 
either  for  itself  or  its  customer. 


UMI 
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delivery  period,  the  recipient  is 
permitted  to  accept,  partially  execute,  or 
decline  the  order.  Any  partial  execution 
or  decline  must  be  done  in  compliance 
with  the  Firm  Quote  Rule;  all  such 
actions  will  be  forwarded  to  NASDR  for 
its  review. 

Directed  orders  may  be  sent  to  a 
particular  executing  participant  at  a 
price  or  size  that  is  not  being  displayed 
Dy  that  participant.  For  example,  if  a 
market  maker  is  quoting  20  bid  for  1.000 
shares  (with  no  supplemental  size),  an 
order  entry  firm  may  choose  to  direct  to 
that  market  maker  an  order  for  10,000 
shares  at  20.  The  market  maker  has 
several  options  available  when  that 
order  is  received.  First,  pursuant  to  the 
market  maker's  firm  quote  obligation, 
the  market  maker  may  immediately 
choose  to  accept  1.000  shares  and 
decline  the  balance.  In  the  alternative, 
the  market  maker  could  choose  to 
accept  any  additional  amount  up  to 
10.000  shares.  Under  another 
alternative,  the  market  maker  may 
choose  to  do  nothing,  in  which  case  at 
the  end  of  32  seconds  (because  the  order 
sent  is  5,000  shares  or  greater)  1,000 
shares  will  be  automatically  executed 
against  the  market  maker  at  20  and  its 
quote  will  be  decreased  to  zero. 

Directed  orders  (as  well  as  non- 
directed  orders)  will  be  able  to  interact 
with  a  market  maker's  supplemental 
size.  As  explained  below,  market 
makers  will  be  permitted  to  enter  a 
supplemental  size  that  will  replenish 
their  displayed  quote  sizes  when  the 
System  executes  an  order  against  the 
displayed  quote.*'  If  a  directed  order 
larger  than  a  market  maker's  displayed 
size  is  sent  to  a  market  maker  that  is 
using  supplemental  size,  and  the  market 
maker  does  not  respond  to  that  order 
within  the  17  or  32  second  period, 
depending  on  the  size  of  the  order 
entered,  the  order  will  execute  against 
the  market  maker's  displayed  size  and 
its  supplemental  size.  For  example,  if 
MMA  is  displaying  20  bid  for  1,000 
shares  with  a  supplemental  size  of 
10.000  shares,  and  order  entry  Firm  B 
sends  a  directed  order  to  sell  8,000 
shares  to  MMA  at  20,  and  MMA  does 
not  respond  with  an  accept,  partial  or 
decline  response  within  32  seconds,  the 
System  will  execute  the  entire  order 
against  MMA  for  8,000  shares. 

All  directed  orders  that  are  delivered 
for  a  response  (as  opposed  to  being 
automatically  executed),  will  be 


designated  by  the  System  as  "liability" 
or  "non-liability"  orders  when 
delivered.  A  liability  order  is  an  order 
that  a  broker-dealer  is  required  to 
respond  to  consistent  with  the 
obligations  imposed  by  the  SEC  and 
NASD  Firm  Quote  Rules.**  For 
example,  if  Market  Maker  A  is  quoting 
20  bid  for  1,000  shares,  a  directed  order 
that  is  sent  to  MMA  to  sell  1.000  shares 
at  20  is  a  liability  order.  In  other  words. 
MMA  must  respond  consistent  with  the 
Firm  Quote  Rule.  If  MMA  is  quoting  20 
bid  for  1,000  shares,  and  the  order  entry 
firm  directs  an  order  to  sell  20,000 
shares  at  20Vi6th  to  MMA,  such  an 
order  would  be  a  non-liability  order  for 
which  MMA  has  no  responsibility  to 
respond.  MMA  could,  however,  choose 
to  accept  the  order  at  the  higher  price. 
MMA  also  could  do  nothing  with  such 
order  and  at  the  end  of  32  seconds  the 
order  would  time  out  and  be  returned  to 
the  order  entry  firm.  If  the  directed 
order  sent  to  MMA  were  priced  to  sell 
at  20  for  20,000  shares,  MMA  would 
have  Firm  Quote  Rule  liability  for  1,000 

shares. 

b.  Non-Directed  Orders.  Non-directed 
orders  are  orders  that  are  not  sent  to  a 
particular  aiarket  maker  or  ECN.  That  is, 
when  the  member  entering  the  System 
does  not  specify  the  particular  market 
maker,  ECN  or  UTP  exchange  it  wants 
to  access,  the  order  will  be  sent  to  the 
next  available  executing  participant  ** 
quoting  at  the  best  price  displayed  in 
Nasdaq.  Non-directed  orders  may  be 
priced  orders  or  market  orders.  The  first 
non-directed  order  in  time  sequence 
interacts  with  the  best  quote  or  order  in 
the  Nasdaq  quote  montage  (market 
maker  quotes,  ECN  orders,  or  Limit 
Order  File  orders)  in  price/time 
sequence,  that  is.  with  the  best  priced 
quote  or  order.  If  two  or  more  quotes  or 
orders  are  at  the  same  price,  then  the 
non-directed  order  interacts  with  the 


"  The  amount  of  interest  entered  into 
supplemental  size  by  a  System  market  maker  may 
be  any  amount  up  to  99,000  shares,  provided  that 
the  facility  will  refresh  quotations  in  a  minimum 
increment  of  1,000  shares.  There  will  not  be  an 
ability  to  maintain  unlimited  supplemental  size 
(i.e..  a  "No  Dec"  feature  will  not  be  available). 


"Market  makers  that  use  supplemental  size  do 
not  have  liability  under  the  Firm  Quote  Rule  for  the 
amount  of  shares  contained  in  the  supplemental 
size  facility.  However,  the  System  will  reach  into 
a  market  maker's  supplemental  size  to  execute 
directed  ordars  that  are  larger  than  displayed  size, 
unless  the  market  maker  declines  the  order  prior  to 
the  expiration  of  the  17  or  32  second  period 
normally  allotted  for  directed  orders.  If  the  niarket 
maker  declines  any  portion  of  the  order  when  using 
supplemental  size,  the  System  will  close  the  market 
maker's  quote  and  reduce  the  supplemental  size  to 
zero. 

^"At  this  time,  non-directed  orders  cannot  be  sent 
to  UTP  Exchanges  because  Nasdaq  and  the  UTP 
Participants  have  not  addressed  order  handling  in 
the  context  of  the  proposed  System.  As  noted 
above.  Nasdaq  plans  to  discuss  the  matter  with  the 
other  UTP  Plan  participants  to  seek  a  resolution  of 
order  deliveiy  and  execution  in  the  new  System. 
Until  such  a  resolution  is  reached,  firms  seeking  to 
access  a  UTP  Exchange's  quote  through  Nasdaq 
systems  mu»t  send  a  directed  order  to  that 
exchange. 


first  such  quote  or  order  in  time 
sequence. 

For  example,  MMA  is  quoting  a  bid  of 
20  for  1,000  shares;  MMB  is  also  quoting 
a  bid  of  20  for  1,000  shares,  but  posted 
its  quote  10  seconds  after  MMA;  and 
MMC  is  quoting  19%  bid  for  1.000 
shares.  Another  member  seeks  to  sell 
500  shares  at  the  market  in  that  security 
and  enters  a  non-directed  order  for  that 
amoimt.  Upon  entry  into  the  System, 
the  order  is  sent  to  MMA  for  execution. 
As  explained  below  in  Section  D.4.a.  on 
Order  Execution  Parameters,  this  order 
will  automatically  execute  against 
MMA,  and  MMA's  quote  size  will  be 
decreased  by  the  System  to  500  shares 
at  20  bid.  If  two  non-directed  orders  to 
sell  1,000  shares  each  had  been  entered, 
the  first  order  entered  (as  time-stamped 
by  Nasdaq)  would  be  automatically 
executed  against  MMA,  the  second 
order  would  be  automatically  executed 
against  MMB  and,  assiiming  that  neither 
market  maker  was  using  the 
supplemental  size  feature  provided  by 
the  System,  both  20  bid  quotes  would  be 
decreased  to  0  size  and  MMC  at  19% 
would  become  the  best  bid  in  Nasdaq 
for  this  security.  If  an  order  entry  firm 
entered  a  non-directed  2,000  share  sell 
market  order,  the  System  will  split  that 
order,  and  send  1,000  shares  to  MMA 
and  1,000  shares  to  MMB  at  the  same 
time  for  automatic  execution. 

The  NASD  believes  that  it  is 
appropriate  to  place  all  providers  of 
liquidity  in  the  Nasdaq  market  on  the 
same  footing  with  respect  to  order 
executions  through  Nasdaq's  systems. 
Thus,  this  proposal  contemplates  that 
ECNs.  as  well  as  market  makers,  should 
be  subject  to  automatic  executions  of 
non-directed  and  directed  orders.  In  the 
current  environment,  quotes  of  linked 
ECNs  that  are  displayed  in  Nasdaq  are    , 
accessible  only  through  Nasdaq's 
SelectNet  system,  a  system  which  is  not 
an  automatic  execution  system  like 
SOES.*°  Market  makers,  howrever,  are 
accessible  Ihrough  both  systems.  As 
proposed.  Nasdaq  believes  that  quotes 
of  linked  ECNs  should  also  be 


♦"To  facilitate  the  implementation  of  the  SEC 
Order  Handling  Rules  at  the  beginning  of  1997,  the 
NASD  established,  on  an  interim  basis,  a  linkage  to 
facilitate  the  opefation  of  the  ECN  Display 
Alternative.  See  Exchange  Act  Release  No.  38156 
(January  10, 199?)  62  FR  2415  (January  16, 1997). 
The  ECN  Display  Alternative  relieves  an  exchange 
specialist  or  OTC  market  maker  of  the  requirement 
to  publicly  quote  any  superior  prices  that  it 
privately  displays  through  an  ECN  if  that  ECN:  (1) 
Ensures  that  the  best  priced  orders  entered  by 
market  makers  and  specialists  in  the  ECN  are 
communicated  to  an  exchange  or  Nasdaq  for  public 
dissemination:  and  (2)  provides  brokers  and  dealers 
access  to  orders  entered  by  exchange  specialists  and 
OTC  market  makers  into  the  ECN,  so  that  brokers 
and  dealers  who  do  not  subscribe  to  that  ECN  can 
trade  with  those  orders.  See  SEC  Rule  llAcl-1. 
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automatically  executed  against  by  other 
market  participants  on  the  same  tenns 
as  market  makers.  Without  an 
equivalent  execution  mechanism,  ECNs 
would  have  an  unfair  advantage.  Market 
makers  are  thus  placed  at  a  competitive 
disadvantage  with  respect  to  the  display 
and  execution  of  limit  orders.  Further, 
the  disparity  in  executions  may  provide 
market  makers  with  an  incentive  to 
change  their  status  from  market  makers 
to  ECNs,  at  a  cost  to  market  liquidity. 
Customers  seeking  to  obtain  executions 
quickly  may  be  placed  at  a  disadvantage 
if  one  customer  receives  an  automatic 
execution  against  a  market  maker,  while 
another  customer  may  have  to  wait  for 
an  ECN  to  respond. 

The  current  dichotomy  between  ECNs 
and  market  makers  in  the  execution  of 
orders  has  caused  other  anomalies  with 
the  processing  of  orders  through  the 
SOES  system.  As  indicated,  SelectNet 
was  chosen  as  the  linkage  through 
which  participants  could  deliver  orders 
to  access  orders  displayed  in  the  ECN 
because  ECNs  were  unable  to  provide 
automated  executions  through 
participation  in  SOES.  As  a 
consequence,  Nasdaq  had  to  implement 
systems  changes  designed  to  suspend 
automated  execution  in  SOES  whenever 
an  ECN  or  UTP  Exchange  is  alone  at  the 
inside  market. 

This  suspension  of  SOES  when  ECNs 
are  at  the  inside  quote  has  resulted  in 
an  unintended  consequence,  however, 
that  has  caused  significant  concern. 
Specifically,  while  the  ECN  quote 
effectively  halts  executions  in  SOES  for 
a  security,  it  may  also  cause  SOES 
orders  to  be  rejected  back  to  the  sending 
firm.  Thus,  there  is  the  potential  for  an 
ECN  customer  to  enter  an  order  to 
essentially  control  the  inside  price,  and 
then  create  an  advantage  in  SOES  for 
the  ECN  customer  or  another  order  entry 
firm  to  then  jump  ahead  of  orders  that 
would  have  been  executed  in  that  issue 
if  they  had  not  been  returned.  This  has 
become  problematic  because  the  ECN 
then  changes  its  quote  almost 
immediately,  before  it  can  be  accessed 
through  either  SelectNet  or  its  own 
internal  system.  Once  the  ephemeral 
quote  disappears  and  a  new  dealer 
inside  has  been  established,  a  new 
SOES  order  enters  the  system  which 
then  executes  as  the  first  order  against 
the  first  market  maker  at  the  new  inside 
price.  Customer  orders  of  order-entry 
firms  may  be  disadvantaged,  in  that 
orders  entered  earlier  in  time  would  be 
forced  to  go  to  the  back  of  the  queue. 
The  NASD  notes  that  it  recently 
implemented  a  software  modification 
intended  to  address  this  situation. 
Specifically,  when  an  ECN  or  UTP 
participant  is  alone  at  the  inside,  orders 


sent  through  SOES  are  now  held  in 
queue  for  up  to  90  seconds,  instead  of 
being  rejected  immediately,  unless  they 
become  executable  against  a  market 
maker  that  joins  or  becomes  the  inside 
quote.  While  this  modification  preserves 
the  sequence  in  which  customer  orders 
are  processed  in  SOES  for  a  period  of 
time,  the  NASD  does  not  believe  that 
this  is  the  optimal  solution.*' 

The  NASD  also  is  concerned  about 
complaints  from  various  SOES  system 
users  that,  although  difficult  to  verify, 
nonetheless  allege  that  some  traders 
may  be  using  ECNs  to  affect  the  way  the 
system  handles  automatic  executions  in 
that  system.  The  NASD  does  not  want 
to  design  a  new  system  with  the  same 
potential  problems.  Consequently,  the 
NASD  believes  that  the  fairest  approach 
to  delivery  and  execution  of  orders  in 
the  new  System  is  to  treat  all 
participants  equally  and  require  that  all 
participants  receiving  orders  through 
the  System  be  subject  to  the  same 
obligations,  including  automatic 
executions  of  smaller  sizes.  In 
developing  the  new  System  and 
proposing  this  level  playing  field, 
Nasdaq  recognizes  that  every  effort  must 
be  made  to  work  with  ECNs  on  changing 
the  current  approach.  Nasdaq  will 
discuss  with  ECNs  ways  to  avoid  the 
possibility  of  double  executions  against 
an  ECN's  displayed  order  and  will  work 
closely  with  each  ECN  to  provide  an 
appropriate  mechanism.  Finally  the 
NASD  and  Nasdaq  note  that  there 
should  be  sufficient  programming  lead 
time  provided  to  ECNs  to  permit  them 
to  properly  program  their  own 
execution  processes  so  as  to  coordinate 
those  processes  with  Nasdaq's  new 
order  delivery  and  execution  system. •'^ 

4.  Order  Execution  Parameters 

a.  Execution  Parameters  For  Non- 
Directed  Orders.  Non-directed  orders 
that  match  against  an  order  in  the  Limit 
Order  File  are  executed  immediately. 
Non-directed  orders  delivered  to  a  ' 
market  maker  or  an  ECN  will  be 
handled  in  three  different  ways 


♦'  See  Exchange  Act  Release  No.  39637  (February 
10.  1998)  63  FR  8242  (February  19.  1998)  (notice  ' 
of  filing  and  immediate  effectiveness  of  SR-NASD- 
98-05  relating  to  modifications  to  SOES). 

^■'VVhen  Nasdaq  and  the  ECNs  first  established 
the  linkage  under  the  Order  Handling  Rules  in  early 
1997.  given  the  ver>-  short  time  frames  for 
implementation  of  the  new  SEC  rules.  Nasdaq  and 
the  ECNs  did  not  have  sufficient  time  to  undertake 
major  re-programming  efforts.  Thus,  in  late  fall 
1996.  Nasdaq  and  the  ECNs.  vv-ith  SEC  approval, 
agreed  to  use  the  existing  SelectNet  system  as  the 
most  convenient  application  to  establish  a  trading 
link  between  Nasdaq  and  the  ECNs.  See  Exchange 
Act  Release  No.  38156  (January  10.  1997)  62  FR 
2415  Oanuary  16.  1997)  (order"approving  certain 
changes  related  implementation  of  the  SEC  Order 
Handling  Rules). 


depending  on  the  size  of  the  order,  or 
portion  of  the  order,*^  delivered  and  the 
size  of  the  quote  displayed  by  the 
market  maker  or  ECN: 

•  If  the  order,  or  portion  of  an  order, 
is  1,000  shares  or  less,  an  order 
delivered  to  a  market  maker  or  ECN  will 
be  executed  automatically,  up  to  the 
displayed  quote  size.  The  market  maker 
or  ECN  will  have  up  to  17  seconds 
thereafter  to  adjust  its  quote.*'' 

•  If  the  order  is  greater  than  1,000 
shares  and  less  than  5,000  shares,  and 
the  quote  is  equal  to  or  greater  than  the 
order  size,  the  order  will  be  presented 
for  17  seconds  for  action  by  the  market 
maker  or  ECN.  The  market  maker  or 
ECN  may  accept,  decline,  or  do 
nothing.*5  if  no  response  is  received 
within  that  time,  the  System  will  default 
to  an  execution  against  the  quotation  up 
to  the  displayed  quote  size. 

•  If  the  order  is  5,000  shares  or  larger 
and  the  quote  displayed  is  equal  to  or 
greater  than  the  order  size,  the  order 
will  be  presented  for  review  for  32 
seconds.*^  The  market  maker  or  ECN 
may  accept,  decline,  or  do  nothing.  If 
there  is  no  response  after  this  time,  the 
system  will  default  to  an  execution. 

These  default  action  features  allow 
market  makers  and  ECNs  the  ability  to 
act  consistently  with  the  Firm  Quote 
Rule  and  decline  large  sized  orders  that 
are  delivered  to  them  while  in  the 
process  of  effecting  an  execution 
internally  at  their  displayed  quote,  but 
before  they  have  had  the  chance  to 


"As  discussed  below,  non-directed  orders  may 
be  split  up  and  delivered  to  multiple  participants 
at  the  best  price.  Thus,  an  order  that  is  larger  than 
a  participants  displayed  quotation  may  be  split 
such  that  only  a  portion  of  the  originalorder  is 
delivered  to  that  participant,  with  the  balance  being 
delivered  to  the  remaining  participants  up  to  their 
displayed  size.  The  size  of  this  delivered  portion  is 
determinative  of  how  the  System  applies  the 
execution  parameters  outlined  herein.  See  letter 
from  Andrew  S.  Margolin,  Senior  Attorney.  Office 
of  General  Counsel,  Nasdaq,  to  Jeffrey  R.  Schwartz. 
Special  Counsel,  Division  of  Market  Regulation, 
dated  February  20.  1998. 

♦■*  If  a  market  maker  or  ECN  updates  its  quoution 
price  before  17  seconds  has  elapsed,  it  will  be 
eligible  immediately  thereafter  for  additional  order 
delivery.  Similarly,  if  the  original  execution  did  not 
eliminate  the  entire  size  displayed  at  that  price,  the 
executing  participant  is  eligible  within  five  seconds 
for  additional  delivery  up  to  the  size  of  the  quote 
remaining.  For  example,  if  MMA  displayed  a  quote 
of  20  for  1,000  shares,  and  the  System  automatically 
executed  500  shares  against  that  market  maker,  five 
seconds  after  the  first  execution  the  System  would 
be  able  to  deliver  an  execution  for  the  remaining 
500  shares. 

"  A  market  maker  may  decline  the  order  only  to 
the  extent  permissible  under  the  Firm  Quote  Rule. 
Any  declinations  are  forwarded  to  NASDR. 

♦"The  intent  here  is  to  provide,  in  effect,  two 
periods  of  15  seconds  each.  Two  additional  seconds 
of  communications  time  must  be  added  to  reflect 
the  time  necessarv  for  an  execution  report  to  be 
received  back  from  the  System. 
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update  that  quote. *^  In  any  event, 
whether  the  order  is  executed 
immediately  or  is  delivered  for  review, 
executing  participants  will  have, 
depending  on  the  order  size,  17  or  32 
seconds  between  orders  to  be  able  to 
adjust  their  quotes  before  delivery  of  an 
additional  order  or  execution.  These 
time  f)eriods  provide  appropriate 
windows  of  time  to  permit  market 
makers  to  manage  their  quote 
commensurate  with  the  risk  and 
exposure  of  larger  sized  orders. 

The  System  will  split  non-directed 
orders  that  are  larger  than  sizes 
displayed  in  quotes  to  quickly  execute 
orders  and  minimize  issues  related  to 
queues  of  non-directed  orders.  For 
example,  assume  that  an  order  entry 
firm  enters  a  5,000  share  order  to  buy 
when  five  market  makers  or  EC3^1s  are 
each  quoting  1,000  shares  at  the  best 
offer.  When  the  order  is  entered,  the 
System  will  split  the  order  into  five 
1.000  share  lots  and  automatically 
execute  against  each  of  the  market 
makers  and/or  ECNs  at  the  inside  offer. 
Each  executing  participant  then  has  up 
to  17  seconds  to  update  its  quote, 
although  each  may  do  so  sooner,  in 
which  case  additional  orders  may  be 
deUvered  more  quickly. 

A  market  maker's  use  of  the 
supplemental  size  feature  affects  the 
way  non-directed  orders  may  be 
executed.  If  a  market  maker  using 
supplemental  size  is  alone  at  the  inside 
price  and  a  non-directed  order  larger 
than  the  market  maker's  displayed  quote 
size  is  entered,  the  order  will  be 
delivered  up  to  the  size  of  the  market 
maker's  displayed  size  and 
supplemental  size  for  a  period  of  17  or 
32  seconds,  depending  on  the  size  of  the 
order  dehvered.  At  the  end  of  the  time 
period,  the  order  will  be  executed 
against  the  market  maker,  unless  prior 
to  the  end  of  the  time  period,  the  market 
maker  took  other  action,  such  as 
accepting  all  or  part  of  the  order,  or 
declining  the  order.  For  example,  if  a 
market  maker  is  alone  at  the  best  offer 
of  20,  and  is  displaying  1,000  shares 
while  its  supplemental  size  is  at  5,000 
shares,  a  non-directed  order  to  buy 
4,000  shares  will  be  delivered  in  toto  to 
that  market  maker  for  17  seconds.  If  the 
market  maker  does  nothing,  the  order 
will  be  executed  at  the  end  of  17 
seconds  for  4,000  shares,  and  the  market 
maker's  quote  will  be  refreshed  at  1,000 
shares,  with  1.000  shares  remaining  in 
supplemental  size. 

Nasdaq  plans  to  make  the  System 
flexible  to  allow  participants  to  adjust 
execution  parameters.  Thus,  all 
parameters  for  order  size  for  delivery 


and  execution  that  are  minimum  sizes 
can  be  adjusted  by  executing 
participants  as  long  as  such  adjustments 
exceed  the  minimum  standards 
established  by  Nasdaq  in  this  filing.  For 
example,  an  executing  participant  can 
adjust  the  parameters  for  automatic 
executions  to  allow  automated 
executions  for  orders  larger  than  1 ,000 
shares. 

b.  Limit  Order  File  Executions.  The 
matching  process  between  orders 
displayed  in  the  File  is  simple.  Non- 
directed  orders  that  match  against  an 
order  in  the  Limit  Order  File  are 
executed  immediately.  For  example, 
assume  the  best  bid  is  an  ECN  showing 
an  order  to  buy  at  20  for  1,000  shares. 
Subsequently,  a  member  enters  a  non- 
directed  order  to  buy  100  shares  at 
20Vi6.  This  limit  order  is  displayed 
anonymously,  as  described  biBlow,  in 
the  Nasdaq  Limit  Order  File  and  sets  a 
new  inside  bid.  Thereafter,  another 
member  enters  a  market  order  to  sell 
100  shares.  The  limit  order  and  the 
market  order  will  be  matched  and 
automatically  executed  against  each 
other  at  20  Vis.  If  the  market  order  to 
sell  were  for  1,000  shares,  100  shares 
would  execute  automatically  against  the 
limit  order  and  the  remaining  900 
shares  would  be  executed  automatically 
against  the  next  best  bid,  the  20  bid  of 
the  ECN.  The  ECN's  displayed  size 
would  be  reduced  to  100  shares.*^ 

5.  Limit  Order  Display 

Nasdaq  will  display  limit  orders 
entered  into  the  Limit  Order  File  in 
three  separate  ways.  First,  Nasdaq  will 
display  the  Top  of  File,  i.e.,  the  best 
limit  order  to  buy  and  the  best  limit 
order  to  sell,  in  the  Nasdaq  quote 
montage,  where  it  will  be  ranked  in 
price/time  sequence  with  all  other 
quotes  and  orders  entered  into  Nasdaq, 
and  which  will  be  used  to  calculate  the 
inside  quote.  Nasdaq  will  also  display 
the  Top  of  file  in  a  separate  window  on 
the  Nasdaq  Workstation.  Both  of  these 
displays  will  be  dynamically  updated, 
i.e.,  the  System  will  automatically 
change  the  prices  as  orders  enter  and 
execute.  Finally,  Nasdaq  will  maintain 
for  all  Nasdaq  Workstation  subscribers 
and  vendors  a  Full  File  display  that  will 
be  available  on  a  query/response  basis, 
in  other  words,  the  user  must  enter  a 
key  stroke  to  obtain  information 
regarding  all  of  the  orders  displayed  in 
the  Full  File.  To  obtain  new  information 
about  the  status  of  orders  in  the  Full 
File,  the  subscriber  must  re-inquire  of 


"See  SEC  Rule  UAcl-l. 


♦"If  a  martet  maker  or  ECN  order  seeks  to  quote 
at  a  price  thai  would  lock  or  cross  the  Limit  Order 
File,  the  market  maker  or  ECN  is  required  by  rule 
to  first  enter  6  directed  order  that  would  execute 
against  the  older  in  the  file. 


the  System.  At  the  first  stage  of 
implementation,  Nasdaq,  for  capacity 
reasons,  will  not  dynamically  update 
the  Full  File.  All  orders  displayed  in  the 
Limit  Order  File  will  be  displayed 
anonymously,  i.e.,  the  System  will  not 
attach  the  MM©  of  the  member  entering 
the  order  to  that  order  for  display 
purposes. 

6.  Anonymity  of  Executions  in  the  File 

As  proposed  in  this  fiUng,  Nasdaq 
will  display  all  orders  in  the  File  on  an 
anonymous  basis.  Upon  execution  of 
any  such  order,  either  when  another 
limit  order  matches  it.  or  when  it 
interacts  with  B  Nasdaq  displayed  quote, 
the  System  will  provide  to  all  parties 
involved  in  the  execution  an  execution 
report  that  identifies  the  contra-party  to 
the  trade.  For  example,  when  MMA 
enters  a  limit  order  into  the  File  at  20 
bid,  it  is  displayed  without  an  identifier 
indicating  that  MMA  entered  the  order. 
Subsequently.  MMB  enters  a  limit  order 
to  sell  at  20.  Because  the  two  limit 
orders  match,  they  will  execute  against 
each  other.  When  the  execution  occurs, 
MMA  will  receive  a  report  from  the 
system  identifying  MMB  as  the  contra- 
party  and  MMB  will  receive  a  report 
indicating  that  MMA  was  its  contra- 
party. 

Nasdaq  is  also  evaluating  whether 
additional  anonymity  for  executions 
should  be  provided  in  the  future.  There 
are  two  options  under  consideration: 
anonymity  imtil  the  end  of  the  trading 
day  and  anonymity  throughout  the 
settlement  cycle.  End  of  day  anonymity 
would  work  as  follows.  When  an  order 
that  is  displayed  in  the  Limit  Order  File 
is  executed,  either  by  matching  against 
another  order  entered  into  it  or  when  a 
market  maker  or  ECN  executes  the 
order,  the  System  will  preserve  the 
anonymity  of  the  firm  entering  the  order 
until  the  end  of  the  trading  day 
provided  that  the  party  entering  the 
order  into  the  File  chose  to  keep  its 
order  anonymous  following  execution. 
The  contra-party  would  receive  the 
indicator  "NSDQ"  as  the  MMID  for  the 
other  side  to  the  trade.  The  true  identity 
of  the  firm  entering  the  order  would  not 
be  revealed  to  the  contra-party  until 
after  trading  for  the  day  has  ceased. 
Nasdaq  would  provide  to  each  party 
that  received  an  anonymous  execution  a 
report  after  5:15  p.m.  with  the  identity 
of  the  party  that  entered  the  order  into 
the  File. 

For  example,  assume  that  the  inside 
market  for  a  security  is  19^Vi6-20V8, 10 
X  10.  MMA  enters  a  non-directed 
proprietary  limit  order  to  sell  1,000 
shares  at  20  into  the  File,  and  indicates 
upon  order  entry  that  it  wants  the  order 
to  be  executed  anonymously.  The  order 
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will  be  placed  on  the  File  at  20  for  1,000 
shares;  because  the  limit  order  is  the 
best  sell  order  in  the  market,  the  inside 
will  change  to  19"/ib-20.  10  x  10.  At 
this  time,  order  entry  firm  X  ("OEFX") 
enters  a  buy  market  order  for  1,000 
shares.  OEFX's  order  is  automatically 
executed  against  the  Umit  order  at  20. 
OEXF  receives  a  report  confirming  that 
its  market  order  was  executed  for  1,000 
shares  at  20  against  NSDQ. 

As  another  example,  assiune  the  same 
facts  as  above,  except  that  MMD  wants 
to  move  its  bid  of  19»Vi6  to  20.  Under 
the  locked/crossed  market  rule,  it  must 
make  an  effort  to  avoid  locking  the 
market  by  attempting  to  takeout  the 
locking  offer,  in  this  case  the  limit  order 
to  sell  at  20.*«  When  MMD  enters  a  non- 
directed  order  to  buy  1,000  shares  at  20, 
that  order  will  match  against  the  limit 
order  to  sell  at  20  and  MMD  will  receive 
a  report  indicating  that  it  bought  1,000 
shares  at  20  from  NSDQ.  After  5:15. 
MMD  will  receive  a  report  that 
indicated  that  this  sell  order  was 
actually  executed  against  MMA. 

Under  a  full  anonymity  proposal,  the 
NASD  could  create  a  structure  to  keep 
the  contra-parties  anonymous  as  to  each 
other  throughout  the  settlement  cycle. 
The  NASD  continues  to  evaluate  the 
means  by  which  such  anonymity  could 
be  provided.  Before  either  end  of  day  or 
full  anonymity  would  be  offered,  the 
NASD  and  Nasdaq  would  have  to 
propose  any  such  approach  as  a  new 
rule  proposal  or  as  an  amendment  to 
this  fiUng.  The  NASD  believes  at  this 
time  that  it  would  be  helpful  if 
commenters  offered  their  views 
generally  on  the  need  for  particular 
levels  of  anonymity  in  the  File. 

7.  Sponsored  Access  by  Non-Members 
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A  critical  component  of  the  new 
System  will  permit  institutions  and 
other  tustomers  of  NASD  members  to 
obtain  direct  electronic  links  to  the 
System  through  arrangements  that  are 
sponsored  by  an  NASD  member.  Under 
such  an  arrangement,  a  customer  and  an 
NASD  member  will  be  abb  to  sign  an 
agreement  that  permits  Nasdaq  to 
provide  the  customer  with  the 
electronic  capability  to  enter  orders  into 
the  System  directly  from  its  trading 
desk.  Such  orders  can  be  limit  or  market 
orders  that  access  prices  displayed  in 
Nasdaq  (if  they  are  market  orders),  or 
are  displayed  in  the  Limit  Order  File  (if 
they  are  limit  orders).  Only  market 
makers  that  are  Primary  Market  Makers 
under  NASD  Rule  4612  are  eligible  to 


enter  into  a  sponsored  arrangement  for 
access  by  non-members.^ 

8.  The  Opening  Process  for  Orders  in 
the  Limit  Order  File 

Limit  orders  can  be  entered  as  good- 
till-canceled  ("GTC")  or  good-Ull-date 
('|GTD").  Because  of  this  capability,  the 
File  may  carry  over  limit  orders  &t)m 
one  trading  day  to  the  next.  In  addition, 
the  System  will  allow  Umit  orders  to  be 
entered  prior  to  the  market  opening  and 
also  will  permit  the  entry  of  market 
orders  that  will  be  able  to  interact  with 
limit  orders  in  the  Limit  Order  File  at 
the  opening  of  the  file  for  executions. 
Consequently,  at  the  opening  of  the 
market  at  9:30.  the  Nasdaq  Umit  Order 
File  could  contain  a  number  of  limit  and 
market  orders. 

Nasdaq  beUeves  that  the  following 
approach  to  execution  of  all  such  orders 
entered  into  the  System  prior  to  market 
open  best  accommodates  customer 
requirements  that  executions  occur  as 
rapidly  as  possible  and  at  prices  as  near 
as  possible  to  the  prevailing  market  at 
the  open.  At  9:30,  when  quotations  are 
first  opened  in  the  System,  Nasdaq  vnll 
take  a  snapshot  of  the  best  quotes  (the 
"9:30  Inside").  Thus,  the  9:30  hiside 
includes  market  makers.  ECNs  and  UTP 
exchanges,  but  not  the  Top  of  File  of 
Nasdaq's  Limit  Order  File.  The  opening 
process  wrill  use  the  9:30  Inside  to 
validate  the  executions  of  orders  in  the 
File. 

The  System  will  process  the  orders  in 
the  File  at  9:30  by  first  matching  the 
best  priced  limit  order  to  buy  against  the 
best  contra-side  limit  order  to  sell, 
bound  by  the  9:30  hiside.  The  system 
will  continue  to  pair  off  matching  buy 
and  sell  limit  orders  in  the  File,  until  all 
possible  limit  order  matches  that  can 
take  place  at  or  within  the  9:30  Inside 
have  occurred.  Limit  orders  that  match 
other  limit  orders  will  be  matched  at  a 
midpoint,  giving  price  improvement  to 
both  where  possible.  If  limits  would 
match  outside  of  the  9:30  Inside,  then 
no  execution  takes  place,  as  the  opening 
match  is  bounded  by  the  9:30  Inside. 
After  all  possible  limit-to-Umit  matches 
have  occurred,  the  System  will  then 
match  market  orders  to  any  remaining 
limit  orders  that  are  priced  at  or  within 
the  9:30  Inside  and  execute  such 
matches  at  the  limit  order  price. 

If  the  9:30  hiside  is  locked  at  9:30,  the 
System  will  execute  as  many  orders  as 
it  can  match  at  that  price.  The 
remaining  unmatched  orders  will  be 
processed  at  9:30  pursuant  to  normal 


"See  NASD  Rule  4613(e). 


^ofhe  NASD  notes  that  under  the  current  Primary 
Market  Maker  qualification  rule,  all  Nasdaq  market 
makers  qualify  as  Primary  Market  Makers.  Nasdaq 
plans  to  amend  the  qualification  standards  to 
establish  more  stringent  qualifying  criteria. 


business  hours  processing.  For  example 
assume  that  the  best  bids  and  offers  at 
9:30  are  priced  at  20,  and  four  limit 
orders  are  in  the  File  at  9:30.  each  for 
1,000  shares.  There  are  Umit  orders  to 
buy  at  20  and  20Vi».  and  limit  orders  to 
sell  at  19"/i6  and  20 Vie.  The  system 
will  execute  the  buy  limit  at  20Vi6 
against  the  sell  limit  at  19»Vi»  at  a  price 
of  20.  The  two  remaining  orders  (buy  at 
20  and  sell  at  20V,6)  will  not  be 
executed.  If  the  9:30  Inside  is  crossed  at 
9:30  for  a  particular  security,  the  System 
Mdll  not  perform  the  opening  match 
process  for  that  security.  Instead,  in  this 
situation,  each  order  will  be  matched  or 
delivered  for  execution,  as  the  case  may 
be,  according  to  normal  business  hours 
processing.  That  is,  limit  orders  that  are 
marketable  against  the  9:30  hiside,  and 
may  market  orders  that  have  been 
entered  prior  to  9:30  will  be  deUvered 
or  executed  against  such  prices  in  time 
sequence,  commencing  at  9:30.  Once  the 
crossed  market  has  been  eliminated,  the 
File  vrill  be  populated  as  during  the 
normal  intra-day  process  and  executions 
will  continue  according  to  normal 
processing  as  discussed  above.  Thus, 
immediately  after  the  match  process  is 
concluded,  any  maricet  or  marketable 
limit  orders  that  do  not  match  against 
limit  orders  in  the  opening  process  shall 
be  delivered  to  or  automatically 
executed  against  (depending  on  the  size 
of  the  order)  executing  participants  or 
the  Limit  Order  File  according  to 
normal  business  hours  processing  as  set 
forth  above  for  non-directed  orders. 
Execution  reports  for  orders  executed 
during  the  opening  process  will  be 
discussed  starting  at  9:30  a.m. 

9.  Odd-Lot  Processing 

The  new  System  will  accept  and 
execute  orders  less  than  one  normal  unit 
of  trading,  i.e..  odd-lot  orders  less  than 
100  shares.  The  System  will  provide  a 
separate  mechanism  for  processing  and 
executing  these  orders  as  distinct  from 
normal  units  of  trading.  First,  odd-lot 
priced  orders  vnll  not  be  displayed  in 
the  Limit  Order  File,  nor  will  they 
match  against  any  displayed  File'orders. 
histead,  the  System  will  hold  odd-lot 
orders  in  a  separate  file  and 
automatically  execute  such  odd-lots 
against  market  makers  whenever  the 
odd-lot  order  becomes  marketable.'^  For 
example,  if  a  member  enters  a  market 
order  for  50  shares  into  the  System,  it 
will  immediately  and  automatically 

"  An  odd-lot  order  becomes  marketable  when  the 
best  price  in  Nasdaq  moves  to  the  price  of  the  odd- 
lot  limit  order.  Odd-lot  orders  that  are  markeuble 
at  entry  or  become  marketable  will  execute  against 
the  first  market  maker  in  roution  for  odd-lot 
processing  at  the  best  price  or  at  the  odd-lot  order's 
price. 
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execute  the  order  against  the  market 
maker  that  is  first  in  rotation  for 
execution  of  such  orders.  The  automatic 
execution  will  not  decrease  the  market 
maker's  displayed  size. 

10.  Firm  Quote  Compliance  Facility 

To  assist  market  makers  in  complying 
with  the  Firm  Quote  Rule,  System 
market  makers  shall  be  provided  with  a 
means  to  indicate  that  the  market  maker 
has  received  an  order  via  the  telephone 
to  trade  at  the  market  maker's  Nasdaq- 
displayed  quotation  and  that  for  a 
period  of  time  while  the  market  makei* 
handles  the  telephone  order,  the  System 
should  not  deliver  additional  orders  for 
execution. 

The  market  maker  shall  send  via  the 
System  a  message  that  records  the  time 
indicating  when  the  market  maker 
entered  the  message  regarding  the 
telephone  order.  When  the  System 
receives  the  message,  the  System  shall 
not  present  an  order  to  that  market 
maker  until  17  seconds  after  receipt  of 
the  original  message.  The  System  will 
provide  the  market  maker  with  a 
reference  number  that  shall  be  attached 
to  the  execution  report  that  may  occur 
as  a  result  of  the  telephone  order.  A 
System  market  maker  may  only  send 
one  such  message  through  the  System 
for  each  telephone  order  necessitating 
the  message.  Sending  such  message 
without  a  corresponding  transaction 
may  be  a  violation  of  just  and  equitable 
principles  of  trade.  Surveillance  systems 
will  be  implemented  to  detect  a  pattern 
or  practice  of  entering  messages  without 
corresponding  transactions. 

11.  Amendments  to  Related  Rules 

In  addition  to  the  specific  new  rules 
proposed  regarding  the  operations  of  the 
System,  several  rules  found  in  NASD 
Rule  Series  4600  and  throughout  the 
NASD  Manual  will  have  to  be 
conformed  in  technical,  non-substantive 
ways.  In  particular.  Rule  4613 
(Character  of  Quotations),  will  be 
amended  to  eliminate  the  references  to 
SOES  Tier  Sizes  for  quotations  of 
market  makers.  Rule  Series  4700  (SOES 
Rules)  will  be  rescinded  entirely,  and 
other  rules  referencing  SOES  will  be 
rescinded  or  conformed  accordingly, 
including  Rule  4611(f)  (Registration  as  a 
Nasdaq  Market  Maker),  Rule  4619 
(Withdrawal  of  Quotations  and  Passive 
Market  Making),  Rule  4620  (Voluntary 
Termination  of  Registration),  Rules  4632 
and  4642  (Trade  Reporting)  '^  and  Rule 
4618(c)  (Clearance  and  Settlement). 


E.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the 
Exchange  Act,'^  in  particular 
subparagraphs  (b)(2),  (b)(6),  (b)(9).  and 
(b)(ll),  and  Section  llA  of  the 
Exchange  Act,  in  that  the  proposed  rule 
change  is  designed  to  enhance  the 
protection  of  investors  and  provide  for 
the  fairest  and  most  efficient  mechanism 
for  transactions  in  the  market  for 
Nasdaq  securities.  Section  15A(b){6) 
requires  that  the  rules  of  a  registered 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  are  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
The  proposed  rule  change  represents  a 
significant  effort  to  provide  for  an 
integrated  order  delivery  and  execution 
system  where  all  market  participants 
and  investors  may  be  brought  together 
in  a  single  system  and  where  all  orders 
are  processed  and  distributed  in  a  fair 
and  orderly  fashion  to  achieve 
immediate  or  rapid  executions  at  the 
best  available  price.  This  also  is 
consistent  with  Section  llA(a)(l)(B)  of 
the  Exchange  Act,  which  sets  forth 
findings  of  Congress  that  new  data 
processing  and  commimications 
techniques  create  the  opportunity  for 
more  efficient  and  effective  market 
operations. 

The  integrated  nature  of  the  System 
will  address  issues  related  to 
unintended  "double  liability"  that  can 
be  incurred  by  market  makers,  thus 
reducing  a  disincentive  for  market 
maker  participation,  and.  along  with  the 
Firm  Quote  compliance  Facility,  should 
significantly  ease  the  associated 
regulatory  and  compliance  burdens 
involving  the  Firm  Quote  Rule  and 
related  NASD  rules.  Importantly,  this 
also  will  enhance  the  NASD's  ability  to 
assure  compliance  with  the  Firm  Quote 
Rule.  Thus,  the  proposed  rule  change 
also  comports  with  the  requirements  of 
subparagraph  (b)(2)  of  Section  15A, 
which  requires  the  association  to  be 


"It  should  be  noted  that  the  rules  governing  the 
trade  reporting  of  Nasdaq  National  Market 
securities  found  in  NASD  Rule  4632  are  part  of  an 
effective  transaction  reporting  plan  approved  by  the 
Commission  under  SEC  Rule  llAa3-l. 


Accordingly,  any  proposed  amendments  to  these 
rules  are  proposed  amendments  to  the  transaction 
reporting  pl«n  contemplated  by  that  SEC  rule. 
■"15U.S.C.  §78o-3. 


organized  to  enforce  compliance  by  its 
members  and  associated  persons  with 
the  provisions  of  the  Exchange  Act, 
rules  thereunder,  and  the  rules  of  the 
association. 

In  addition,  tfie  proposed  rule  change 
to  estabUsh  a  Nasdaq  limit  order  book 
is  designed  to  facilitate  the  display  of 
the  best  priced  limit  orders  in  Nasdaq. 
Because  the  Top  of  File  will  be 
displayed  in  the  quote  montage,  this 
facility  is  consistent  with  Section 
15A(b)(ll).  which  requires  that  the  rules 
of  a  registered  national  securities 
association  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  or  misleading  quotations  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations.  In  this  context,  the  proposed 
rule  change  also  is  consistent  vsrith  the 
SEC's  Order  Handling  Rules,  in 
particular  Rules  llAcl-1  and  llAcl-4, 
in  that  the  book  may  be  used  by 
members  to  satisfy  the  requirements  of 
the  Display  Rule  with  respect  to 
customer  orders,  and  is  consistent  with 
the  ECN  Display  Alternative  for  market 
maker  display  of  orders  priced  better 
than  the  market  maker's  public  quote. 

Finally,  the  proposed  rule  change  is 
consistent  with  Section  llA(a)(l)(C)  of 
the  Exchange  Act,  which  states,  among 
other  things.that  it  is  in  the  pubUc 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  order  markets  to 
assure  (1)  economically  efficient 
execution  of  securities  transactions;  (2) 
fair  competition  among  brokers  and 
dealers;  (3)  the  availability  to  brokers, 
dealers  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities;  (4)  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market;  and 
(5)  an  opportunity  for  investors'  orders 
to  be  executed  without  the  participation 
of  a  dealer.  The  NASD  and  Nasdaq 
believe  that  the  System  advances  all  of 
these  goals  by  providing  an  integrated 
order  deUvery  and  execution  system 
and  Limit  Order  File  designed  to 
provide  maximum  transparency  and 
efficient  executions  at  the  best  price  for 
the  benefit  of  all  investors  and  market 
participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act,  as 
amended. 
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CC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

VVritten  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CoDunission  Action 

With  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed  rule 

change,  or 

B.  histitute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

bterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Seciuities 
and  Exchange  Commission.  450  Fifth 
Street.  N.W.,  Washington.  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  RefBrence 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  reCar  to  File  No. 
SR-NASI>-98-l7  and  should  be 
submitted  by  April  2. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  *< 

Jonathan  G.  Katz, 

Secretary. 

Exhibit  1— Text  of  the  Proposed  Rule  Ounge 

The  text  of  the  proposed  rule  change  as 
amended  is  as  follows.  (Additions  are 
italicized;  deletions  are  bracketed.) 


'17CFR20O.3O-3(aKl2). 


4611.  Registration  as  a  Nasdaq  Marlcet  MaJcer 

(a)  through  (e)  No  Change. 

((f)  Unless  otherwise  specified  by  the 
Association,  each  Nasdaq  market  maker  that 
is  registered  as  a  market  maker  in  a  Nasdaq 
NaUonal  Marlcet  security  shall  also  at  all 
times  be  registered  as  a  market  malcer  in  the 
Small  Order  Execution  System  (SOES)  with 
respect  to  that  security  and  be  subject  to  the 
SOES  Rules  as  set  forth  in  the  Rule  4700 
Series.) 

(g)  Re-designated  as  earagraph  (f). 
4613.  Character  of  Quotations 

(a)  Two-Sided  Quotations 

[(1)1  No  Change. 

((2)  Each  member  registered  as  a  Nasdaq 
marlcet  maker  in  Nasdaq  National  Market 
equity  securities  shall  display  size  in  its 
cmotations  of  1,000.  500,  or  200  shares  and 
the  following  guidelines  shall  apply  to 
determine  the  applicable  size  requirement: 

(A)  a  1,000  share  requirement  shall  apply 
to  Nasdaq  National  Market  securities  with  an 
average  daily  non-block  volume  of  3,000 
shares  or  more  a  day,  a  bid  price  of  less  than 
or  equal  to  $100.  and  three  or  more  market 
makers; 

(B)  a  500  share  requirement  shall  apply  to 
Nasdaq  National  Market  securities  with  an 
average  daily  non-block  volume  of  1,000 
shares  or  more  a  day,  a  bid  price  of  less  than 
or  equal  to  $150,  and  two  or  more  market 
makers  and 

(C)  a  200  share  requirement  shall  apply  to 
Nasdaq  National  Market  securities  with  an 
average  daily  non-block  volume  of  less  than 
1,000  a  day,  a  bid  price  of  less  than  or  equal 
to  $250,  and  that  have  two  or  more  market 
makers. 

(3)  Each  member  registered  as  a  Nasdaq 
market  maker  in  Nasdaq  SmallCap  Market 
equity  seamties  shall  display  size  in  its 
quotations  of  500  or  100  snares  and  the 
following  guidelines  shall  apply  to  detennine 
the  applicable  size  requirement- 

(A)  a  500  share  requirement  shall  apply  to 
Nasdaq  SmallCap  Market  securities  writh  an 
average  daily  non-block  volume  of  1,000 
shares  or  more  a  day  or  a  bid  price  of  less 
than  SlO.OO  a  share;  and 

(B)  a  100  share  requirement  shall  apply  to 
Nasdaq  SmallCap  Market  securities  with  an 
average  daily  non-block  volume  of  less  than 
1,000  shares  a  day  and  a  bid  price  equal  to 
or  greater  than  $10.00  a  share. 

(4)  Share  size  display  requirements  in 
individual  securities  may  be  changed 
depending  on  unique  circumstances  as 
determined  by  the  Associati(m,  and  a  list  of 
the  size  requirements  for  all  Nasdaq  equity 
securities  shall  be  published  from  time  to 
time  by  the  Association.] 

(b)  No  Change. 

(c)  No  Change. 

(d)  No  Change. 

(e)  No  Change. 

4618.  Clearance  and  Settlement 
(a)-(b)  No  Change. 

[(c)  All  SOES  transactions  shall  be  cleared 
and  settled  through  a  registered  clearing 
agency  using  a  continuous  net  settlement 
system.) 

4619.  Withdrawal  of  Quotations  and  Passive 
Market  Making 

(a)  No  Change. 


(b)  No  Change. 

(c)  Excused  vrithdrawal  status  may  be 
granted  to  a  market  maker  that  fails  to 
maintain  a  clearing  arrangement  with  a 
registered  clearing  agency  or  with  a  member 
of  such  an  agency  and  is  withdrawn  from 
participation  in  the  Automated  Confirmation 
Transaction  service,  thereby  terminating  its 
registration  as  a  market  maker  in  Nasdaq 
National  Market  issues.  Provided  however, 
that  if  the  Association  finds  that  the  market 
maker's  failure  to  maintain  a  clearing 
arrangement  is  voluntary,  the  withdrawal  of 
quotations  will  be  considered  voluntary  and 
unexcused  pursuant  to  Rule  4620  (and  the 
Rules  for  the  Small  Order  Execution  System, 
as  forth  in  the  Rule  4700  Series)  and  Rule 
4940. 

4620.  Voluntary  Termination  of  Registration 

(a)  A  market  maker  may  voluntarily 
terminate  its  registration  in  a  security  by 
withdrawing  its  quotations  from  The  Nasdaq 
Stock  Market.  A  market  maker  that 
voluntarily  terminates  its  registration  in  the 
System  in  a  security  may  not  re-register  as  a 
market  maker  in  that  security  for  twenty  (20) 
business  days[.);  [Withdrawal  from  SOES 
participation  as  a  market  maker  in  a  Nasdaq 
National  Market  security  shall  constitute 
termination  of  registration  as  a  market  maker 
in  that  security  for  purposes  of  this  Rule;) 
provided,  however,  that  a  market  maker  that 
fails  to  maintain  a  clearing  auangement  with 
a  registered  clearing  agency  or  with  a 
member  of  such  an  agency  and  is  withdratm 
from  participation  in  the  Automated 
Confirmation  Transaction  System  and 
thereby  terminates  its  registration  as  a  market 
maker  in  [Nasdaq  NaUonal  Market  issues)  the 
System  may  register  as  a  market  maker  at  any 
time  after  a  clearing  arrangement  has  been 
reestablished  and  the  market  maker  has 
complied  with  ACT  participant  requirements 
contained  in  Rule  6100. 

(b)  No  Change. 

(c)  No  Change. 

(d)  No  Change. 

4632.  Transaction  Reporting 
(a)  through  (d)  No  Change. 

(e)  Transactions  Not  Required  To  Be 
Reported. 

The  following  types  of  transactions  shall 
not  be  reported: 

(1)  transactions  executed  through  the 
System  or  Computer  Assisted  Executi(Mi 
System  (CAES); 

(f)  No  Change. 

4642.  Transaction  Reporting 
(a)  through  (d)  No  Change. 

(e)  Transaction  Not  Required  To  be 
Reported. 

The  following  types  of  transactions  shall 
not  be  reported: 

(1)  Transactions  executed  through  the 
System  or  Computer  Assisted  Execution 
System  (CAES)  [;  the  Small  Order  Execution 
System  (SOES)  or  the  SelectNet  service). 

(f)  No  Change. 

4700.  Small  Order  Execution  System 

Rules  4710,  4720,  4730,  4740,  4750,  4760. 
and  4770  are  being  rescinded  in  their 
entirety. 
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4900.  Nasdaq  Trading  System 

4910.  Definitions 

(a)  The  term  "Automated  Confirmation 
Transaction  service"  ("ACT"),  for  purposes 
of  the  System  rules,  shall  mean  the 
automated  system  owned  and  operated  by 
The  Nasdaq  Stock  Market,  Inc.  which 
accommodates  trade  reporting  of 
transactions  executed  through  the  System 
and  submits  locked-in  trades  to  clearing. 

(b)  The  term  "automated  quotation  update 
facility"  shall  mean  the  facility  in  the  System 
that  allows  the  System  to  automatically 
refresh  a  System  market  maker's  quotation  in 
any  security  that  the  System  market  maker 
designates  when  the  System  market  maker's 
displayed  size  (and  supplemental  size,  if  any 
has  been  reduced  to  zero.  The  facility  will 
update  either  the  bid  or  the  offer  side  of  the 
quote  using  a  quotation  interval  designated 
by  the  market  maker,  depending  upon  the 
side  of  the  market  on  which  the  execution 
has  occurred  and  refresh  the  market  maker's 
displayed  size  at  an  amourrt  pre-determined 
by  the  market  maker. 

(c)  The  term  "customer  order"  shall  mean 
an  order  from,  or  on  behalf  of,  a  person  that 
is  not  a  registered  broker-dealer,  except  that 
for  the  purposes  of  these  Rules,  the  term 
customer  shall  include  registered  options 
market  makers.  An  order  will  not  be 
considered  an  agency  order  if  it  is  for  any 
account  of  a  person  associated  with  the 
member  firm  entering  the  order  or  any 
account  controlled  by  such  an  associated 
person. 

(d)  The  term  "directed  order"  shall  mean 
an  order  (agency  or  proprietary)  entered  into 
the  System  by  a  participant  that  is  directed 
to  a  particular  Executing  Participant 

(e)  The  term  "displayed  size"  shall  mean 
the  actual  size  of  the  quote  displayed  to  the 
market  as  required  by  Rule  4613(a). 

(ft  The  term  "ECN"  shall  mean  an 
electronic  communications  network  that  is 
registered  and  displaying  orders  in  Nasdaq 
pursuant  to  Rule  4623  of  the  NASD  Rules. 

(g)  The  term  "Executing  Participant"  shall 
include  any  of  the  following  participants:  (1) 
System  market  makers:  (2)  electronic 
communications  networks  ("ECNs"):  and  (3) 
UTP  Exchange  Specialists. 

(h)  The  term  "Firm  Quote  Rules  "  shall 
mean  SEC  Rule  1  lAcl-1  and  NASD  Rules 
3320  and  4613(b). 

(i)  The  term  "inside  market"  shall  mean 
the  best  bid  and  associated  size  from 
Executing  Participants  and  the  best  System 
limit  orderis)  to  buy,  as  ranked  by  price,  and 
the  best  offer  and  associated  size  from 
Executing  Participants  and  the  best  System 
limit  order(s)  to  sell,  as  ranked  by  price, 
displayed  by  Nasdaq. 

(j)  The  term  "liability  order"  shall  mean  an 
order  that  when  delivered  to  an  Executing 
Participant  imposes  obligations  on  the 
Executing  Participant  to  respond  to  such 
order  in  compliance  with  the  Firm  Quote 
Rules. 

(k)  The  term  "limit  order"  shall  mean  an 
order  entered  into  the  System  that  is  a  priced 
order. 

(1)  The  term  "marketable  limit  order"  shall 
mean  a  limit  order  that,  at  the  time  it  is 
entered  into  the  System,  if  it  is  a  limit  order 


to  buy.  is  priced  at  the  current  inside  offer 
or  higher,  of  if  it  is  a  limit  order  to  sell,  is 
priced  at  the  inside  bid  or  lower. 

(m)  The  tetm  "non-directed  order"  shall 
mean  an  order  entered  into  the  System  and 
not  directed  to  any  particular  Executing 
Participant. 

(n)  The  term  "open  quote"  shall  mean  a 
System  market  maker's  quotation  price  and 
displayed  site  in  an  eligible  security  against 
which  orders  may  be  executed  through  the 
System  during  normal  business  hours,  as 
specified  by  we  NASD,  or  at  such  times  that 
a  market  maker  has  notified  Nasdaq 
pursuant  to  Pule  461 7  that  it  is  open  for 
business.  For  the  purposes  of  these  Rules,  a 
market  maker  has  a  "closed  quote"  when  (1) 
it  is  outside  of  normal  business  hours;  (2)  its 
displayed  quotation  size  has  been  decreased 
through  System  executions  to  zero:  or  (3)  it 
has  been  deemed  "closed"  pursuant  to  Rule 
4940  below. 

(o)  The  term  "Order  Entry  Participant" 
shall  mean  shall  mean  a  member  of  the 
Association  that  is  registered  as  a  participant 
authorized  to  enter  orders  on  behalf  of 
customers  in  the  System  pursuant  to  Rule 
4920  below.  A  System  market  maker  is 
deemed  to  be  an  Order  Entry  Participant  in 
any  security  in  which  it  is  registered  as  a 
System  market  maker. 

(p)  The  term  "participant"  shall  mean  a 
person  registered  with  the  NASD  and 
authorized  to  undertake  activity  in  the 
system. 

(q)  The  farm  "proprietary  order"  shall 
mean  an  order  for  the  principal  account  of 
a  broker  or  dealer. 

(r)  The  term  "registered  options  market 
maker"  shall  mean  an  exchange  member 
registered  with  a  national  securities  exchange 
as  a  market  maker  or  specialist  pursuant  to 
the  rules  of  such  exchange  for  the  purpose  of 
regularly  engaging  in  market  making 
activities  as  a  dealer  or  specialist  in  an 
option  of  a  Nasdaq-listed  security. 

(s)  The  term  "sponsored  participant"  shall 
mean  a  customer  that  is  an  institution  (as 
defined  in  NASD  Rule  3110(c)(4))  or 
registered  options  market  maker  that  has 
entered  into  a  sponsorship  arrangement 
accepted  by  Nasdaq  pursuant  to  Rule  4920(e) 
below. 

(t)  The  tarm  'supplemental size" shall 
mean  the  size  that  a  System  Market  Maker 
chooses  to  maintain  in  the  System-provided 
supplemental  size  feature  that  refreshes  the 
System  Market  Maker's  displayed  size  by  the 
System  Market  Maker's  pre-determined 
amount  after  the  displayed  size  has  been 
reduced  to  zero  following  a  System-generated 
execution. 

(u)  The  term  "System"  shall  mean  the 
order  delivery  and  execution  system  owned 
and  operated  by  The  Nasdaq  Stock  Market, 
Inc.  (a  wholly  owned  subsidiary  of  the 
National  Association  of  Securities  Dealers. 
Inc.). 

(v)  The  term  "System  eligible  security" 
shall  mean  any  security  listed  on  the  Nasdaq 
National  Market  or  Nasdaq  SmallCap 
Market. 

(w)  The  term  "System  market  maker"  shall 
mean  a  member  of  the  Association  that  is 
registered  and  quoting  with  an  open  quote  as 
a  Nasdaq  market  maker  pursuant  to  the 


requirements  of  Rule  4600  of  the  NASD  Rules 
and  is  registered  pursuant  to  Rule  4920  below 
as  a  mancet  maker  in  one  or  more  System- 
eligible  securities. 

(x)  The  term  "UTP  exchange"  shall  mean 
any  registered  notional  securities  exchange 
that  has  unlisted  trading  privileges  in  Nasdaq 
securities  pursuant  to  the  Nasdaq/NMS/UTP 
Plan. 

(y)  The  term  "UTP  exchange  specialist" 
shall  mean  a  broker-dealer  registered  as  a 
specialist  in  Nasdaq  securities  pursuant  to 
the  rules  of  an  exchange  that:  (1)  is  a 
signatory  as  either  a  participant  or  limited 
participant  in  the  Joint  Self-Regulatory 
Organization  Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  Of 
Quotation  and  Transaction  Information  For 
Exchange-Listed  Nasdaq/ National  Market 
System  Securities  Traded  On  Exchange  On 
An  Unlisted  Trading  Privilege  Basis 
("Nasdaq/NMS/UTP  Plan");  (2)  provides  for 
electronic  access  that  permits  a  UTP 
exchange  specialist  to  enter  proprietary 
orders  and  permits  System  executions 
against  a  UTP  exchange  specialist  at  its 
published  quota  pursuant  to  these  Rules;  and 
(3)  permits  all  transactions  to  be  cleared  and 
settled  through  a  registered  clearing  agency 
using  a  continuous  net  settlement  system. 

4920.  Registration  Requirements 

(a)  Prior  to  entering  or  executing  orders 
into  the  System,  participants  seeking  to 
participate  in  the  System  shall  register  and 
be  authorized  by  Nasdaq  as  Executing 
Participants,  Order  Entry  Participants  or 
sponsored  participants,  provided  that  each 
such  participant  meets  the  conditions  set 
forth  below: 

(1)  Executing  Participants:  Registration  as 
an  Executing  Participant  shall  be 
conditioned  on  the  participant's  initial  and 
continuing  compliance  with  the  following 
requirements: 

(A)  Member^ip  in  a  clearing  agency 
registered  with  the  Securities  and  Exchange 
Commission  which  maintains  facilities 
through  which  system-compared  trades  may 
be  settled;  or  entry  into  a  correspondent 
clearing  arrangement  with  an  NASD  member 
that  clears  trades  through  such  clearing 
agency; 

(B)  registration  as:  (i)  a  market  maker  or  an 
ECN  (as  the  case  may  be)  in  Nasdaq  pursuant 
to  the  Rule  4600  series  of  the  NASD  Rules 
and  compliance  with  all  applicable  rules  and 
operating  procedures  of  the  Association  and 
the  SEC;  or  (ii)  as  an  exchange  specialist  in 
good  standing  with  an  exchange  that  is  a 
participant  in  the  Nasdaq/UTP  Plan  and 
compliance  with  all  applicable  rules  and 
operating  procedures  of  the  Association,  its 
UTP  Exchange  and  the  SEC; 

(C)  maintenance  of  the  security  of  any 
system  that  allows  access  to  Nasdaq  systems 
so  as  to  prevent  improper  use  or  access  of 
Nasdaq  Systems,  such  as  the  unauthorized 
entry  of  orders  or  other  data  into  Nasdaq- 
operated  systems;  and 

(D)  acceptance  and  settlement  of  each 
trade  that  is  executed  through  the  facilities 
of  the  System,  or  if  settlement  is  to  be  made 
through  another  clearing  member,  guarantee 
of  the  acceptance  and  settlement  of  such 
identified  System  trades  by  the  clearing 
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member  on  the  regularly  scheduled 
settlement  date. 

(2)  Order  Entry  Participants:  Registration 
as  an  Order  Enty  Participant  shall  be 
conditioned  upon  the  participant's  initial 
and  continuing  compliance  with  the 
following  requirements: 

(A)  membership  in  a  clearing  agency 
registered  with  the  Securities  and  Exchange 
Commission  which  maintains  facilities 
through  which  Systan-compared  trades  may 
be  settled;  or  entry  into  a  correspondent 
clearing  airang/Bment  with  an  NASD  member 
that  clears  trades  throu^  such  clearing 
agency: 

(Bl  compliance  with  all  applicable  rules 
and  operating  procedures  of  the  Association 
and  the  Securities  and  Exchange 
Commission; 

(C)  maintenance  of  the  security  of  any 
system  that  allows  access  to  Nasdaq  systems 
so  as  to  prevent  Nasdaq  systems  from  being 
impropaiy  used  or  acceded;  such  as  the 
unauthorized  entry  of  orders  or  other  data 
into  the  System  or  Nasdaq;  and 

(D)  acceptance  and  settlement  of  each 
trade  that  is  executed  through  the  facilities 
of  the  System,  or  if  settlement  is  to  be  made 
through  another  dealing  member,  guarantee 
of  the  acceptance  and  settlement  <^such 
identified  System  trades  by  the  clearing 
member  on  the  regularly  scheduled 
settlement  date. 

(3)  Spottsmed  Participants:  Registration  as 
a  sponsored  participant  shall  be  conditioned 
on  the  participant's  and  the  participant 
sponsor's  initial  and  continuing  compliaiwe 
with  the  following  requirements: 

(A)  execution  of,  and  continuing 
compliance  with,  at  least  one  valid 
sponsorship  agreement,  as  set  forth  in 
paragraph  (e); 

(B)  member^ip  of  the  sponsoring  WKD 
member  in  a  clearing  agpncy  registBred  frith 
the  Securities  and  ^cchange  Commission 
which  maintains  facilities  througfi  which 
System-compared  trades  may  be  settled;  or 
such  sponsoring  NASD  member's  entry  into 
a  correspondent  clearing  arranganeiti  with 
an  NASAj  member  that  clears  trades  through 
such  clearing  agency: 

(C)  the  sponsoring  NASD  member's 
acknowledgment  that  the  sponsored 
participant  will  maintain  the  security  of  any 
system  that  allows  access  to  Nasdaq-opaxited 
systems  so  as  to  prevent  Nasdaq  systems 
from  being  impropedy  used  or  accessed,  such 
as  through  the  unauthorized  entry  of  orders 
or  other  data  into  Nasdaq-operated  systems: 

(D)  the  sponsoring  NASD  member's 
acceptaiHX  and  settlement  of  each  trade  that 
is  executed  by  the  sponsored  participant 
through  the  facilities  of  the  System,  or  if 
settlement  is  to  be  made  through  another 
clearing  member,  guarantee  of  the 
acceptance  and  settlement  of  such  identified 
System  trades  by  the  clearing  member  on  the 
regularly  scheduled  settlement  date. 

(b)  Upon  effectiveness  of  a  participant's 
registration  to  participate  in  the  System, 
participants  may  commence  activity  within 
the  System  for  entry  and/or  execution  of 
orders,  as  applicable,  and  their  obligations  as 
established  in  this  rule  will  commence. 

(c)  Pursuant  to  Rule  4600  of  the  NASD 
Rules,  participation  as  a  System  Market 


h4aker  is  required  by  any  Nasdaq  market 
maker  registered  to  make  a  market  in  a 
Nasdaq  security.  Pursuant  to  Rule  4623  of 
the  NASD  Rules,  when  an  ECN  is  displaying 
an  order  in  Nasdaq,  such  displayed  order 
must  be  accessible  for  execution  through  the 
System. 

(d)  Each  system  participant  shall  be  under 
a  continuing  obligation  to  inform  the 
Association  of  noncompliance  with  any  of 
the  registration  requirements  set  forth  above. 

(e)  Sponsor^ip  agreements: 

(1)  A  System  Market  Maker  that  is  a 
Primary  Market  Maker  pursuant  to  Rule  4612 
in  a  particular  security  may  establish  for 
such  security  a  sponsorship  arrangement 
with  customers  that  permits  the  customer  to 
enter  directly  from  the  customer's  facility 
ordasfor  display,  delivery,  or  execution  in 
Nasdaq's  System  and  receive  execution 
repmts  by  means  of  a  Nasdaq-authorized 
protocol  provided  by  the  System  Market 
Maker,  the  customer  m  a  third  party  vendor 
of  such  services. 

12)  Sponsorship  arrangements  must  be 
pursuant  to  Nasdaq-authorized  sponsorship 
agreements.  A  Sponsored  Participant  may 
enter  into  sponsmship  agreements  with  more 
than  one  sponsoring  N/&D  member.  A 
sponsorship  agreement  shall  include,  among 
other  thir^,  terms  estaMishing  the 
customer's  agreemettt  to  comply  ¥nth  all 
applkable  NASD  Rules  governing  the  entry, 
execution,  reporting,  clearing  and  settling  of 
orders  in  System-elipUe  securities; 

(3)  The  sponsoring  memba-  must  agree  that 
it  is  responsible  for  tdl  orders  entered  into  the 
System  by  the  sponsored  participant  that 
identify  the  sponsoring  NASD  member  as  the 
sponsor  and  that  any  execution  that  occurs 
in  the  System  as  a  resuh  of  such  order  is 
binding  in  all  respects  on  the  sponsoring 
member  so  identified; 

(f)  Limitations  on  liability  for  System 
malfunctions:  The  Association  and  its 
subsidiaries  shall  not  be  liable  for  any  losses 
or  damages  arising  out  of  the  use  c/  the 
System.  Any  loss  or  damages  related  to  a 
failure  of  the  System  to  deliver,  display, 
execute,  compare,  sulanitfor  clearance  and 
settlement,  or  otherwise  process  an  ordo"  or 
nwssage  entered  in  the  System  shall  be 
absorbed  by  the  manber  entering  the 
message,  or  the  member  sponsoring  the 
customer  that  entered  the  message. 

4930.  Operating  Hours  of  The  System 

Subject  to  any  trading  halt  imposed  by  the 
SEC  or  NASD,  or  any  system  malfunction  or 
emergeiKy  condition  that  warrants 
interruption  of  the  operation  of  the  System, 
the  operating  hours  of  the  System  shall  be  as 
follows: 

(a)  For  directed  orders,  the  System  shall  be 
open  and  capaUe  of  permitting  the  execution 
of  such  orders  from  9M>  ajn.  (ET)  to  5:15 
pjn.  lET). 

(b)  For  non-directed  orders,  the  System  will 
commence  normal  operations  at  9:30  a.m. 
(ET)  and  close  at  4:00  p.m.  (ET),  i.e.,  normal 
business  hours  as  defined  in  Rule  4617, 
except  as  provided  for  in  the  opening 
procedures  set  forth  below.  Non-directed 
orders  that  are  limit  orders  may  be  entered 
at  any  time  from  8M)  a.m.  (ET)  until  6:00 
p.m.  (ET)  for  processing  in  the  System  during 


normal  operations.  Non-directed  market 
orders  may  be  entered  at  any  time  from  BiM) 
a.m.  (ET)  until  4M)  pjn.  (ET). 

4940.  Participant  Obligations  in  the  System 

(a)  Executing  Participants 

(1)  A  System  Market  Maker.  ECN,  or  UTP 
Exchange  Specialist  shall  commence 
participation  in  the  System  by  initially 
contacting  Nasdaq  Market  Operations  to 
o6ta//>  authorization  for  order  delivery  and 
execution  purposes  in  particular  Nasdaq 
securities  and  identifying  those  devices 
through  which  such  delivery  and  executions 
shall  occur.  Thereafter,  on-line  registration 
on  a  security-by-security  basis  is  permissible, 
consistent  with  the  requirements  of  Rule  4600 
of  the  NASD  Rules. 

(2)  Participation  as  a  System  Market 
Maker.  ECN,  or  UTP  Exdtange  Specialist 
obligates  the  participant,  upon  fxesentation 
of  a  market  order  or  marketable  limit  order 
through  the  service,  to  execute  such  order  as 
provided  in  Rule  4950  below.  The  System 
¥n!2  transmit  to  the  participant  on  me 
Nasdaq  Woricstation  Service,  or  throu^  a 
computer  interface,  as  applicable,  an 
execution  report  geiterated  following  each 
executimt. 

(3)  A  System  Market  Maker  may  elect  to 
use  the  Nasdaq-provided  automated 
quotation  update  facility  in  arte  or  more 
securities  in  which  it  is  registered.  The 
facility  will  refresh  the  market  maker's 
quotatimi  automatically  by  a  quotation  price 
and  size  interval  desi^ated  iiy  the  market 
maker,  once  its  displayed  size  in  the  security 
has  been  reduced  to  zero  size  by  executions 
fhat  occur  against  the  market  maker  in  the 
System.  The  facility  will  refresh  the  market 
maker's  quotation  on  either  the  bid  or  the 
offer  side  of  the  market,  depending  on  the 
side  thai  was  reduced  to  zero  size,  by  the 
price  interval  and  size  desigpated  by  the 
market  maker. 

(4)  A  System  Market  Maker  may  terminate 
its  obligation  by  withdrawal  from  the  System 
at  anytime.  However,  the  market  maker  has 
the  specific  obligation  to  monitor  its  status  in 
the  System  to  assure  that  a  withdrmval  has 
in  fact  occurred.  Except  as  otherwise 
permitted  by  Rule  11890  regarding  the 
Association's  authority  to  declare  cleariy 
erroneous  transactions  void,  any  transaction 
occurring  prior  to  the  effectiveness  of  the 
withdrawal  will  ranain  the  responsibility  of 
the  market  maker.  A  System  Market  Maker 
whose  displayed  size  is  reduced  to  zero  on 
one  side  of  the  market  will  have  a  doted 
quote  in  Nasdaq  and  the  System  with  respect 
to  both  sides  of  its  market  and  will  be 
permitted  a  standard  grace  period  of  three 
minutes  within  which  to  take  action  to 
restore  its  displayed  size,  if  the  market  maker 
has  not  authorized  use  of  the  automated 
quotation  update  facility.  A  market  maker 
that  fails  to  renew  its  displayed  size  in  a 
security  within  the  allotted  time  Mrill  have  its 
quotation  on  the  side  of  the  market  that  has 
been  reduced  to  zero  restored  by  the  System 
at  the  lowest  bid  price  (for  a  bid)  or  the 
highest  offer  price  (for  an  offer)  displayed  in 
that  security.  Except  as  provided  in 
subparagraph  (5)  below,  a  market  maker  that 
withdraws  from  a  security  may  not  re-register 
in  the  System  as  a  market  maker  in  that 
security  for  twenty  (20)  business  days. 
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(S)  Notwithstanding  the  provisions  of 
subpamgmph  (4)  above: 

(A)  a  market  maker  that  obtains  an 
excused  withdrawal  pursuant  to  Rule  4619  of 
the  NASD  Hules  prior  to  withdrawing  from 
the  System  may  reenter  the  System  according 
to  the  conditions  of  its  withdrawal; 

(B)  a  market  maker  that  fails  to  maintain 
a  clearing  arrangement  with  a  registered 
clearing  agency  or  with  a  member  of  such  an 
agency,  and  its  thereby  withdrawn  from 
participation  in  ACT  and  the  System,  may 
reenter  the  System  after  a  clearing 
arrangement  has  been  reestablished  and  the 
market  marker  has  complied  with  ACT 
participant  requirements,  provided  however, 
that  if  the  Association  finds  that  the  ACT 
market  marker's  failure  to  maintain  a 
clearing  arrangement  is  voluntary,  the 
withdrawal  of  quotations  will  be  considered 
voluntary  and  unexcused  pursuant  to  Rule 
4620  and  these  rules. 

16}  In  the  event  that  a  malfunction  in  the 
participant's  System  devices  occurs 
rendering  electronic  communications  with 
the  System  inoperable,  the  System 
participant  is  obligated  to  immediately 
contact  Nasdaq  Market  Operations  by 
telephone  to  request  a  closed  quote  status.  If 
the  closed  quote  status  is  granted.  Market 
Operations  personnel  will  enter  such  status 
notification  into  the  System  from  a 
supervisory  terminal.  Such  manual 
intervention,  however,  will  take  a  certain 
period  of  time  for  completion  and,  unless 
otherwise  permitted  by  the  Association 
pursuant  to  its  authority  under  Rule  11890, 
the  System  participant  will  continue  to  be 
oUigatedfor  any  transaction  executed  prior  , 
to  the  effectiveness  of  its  closed  quote. 

(b)  Order  Entry  Participants 

(1)  An  NASD  member  that  is  not  registered 
as  a  market  maker  or  as  an  ECN  in  a 
particular  security  must  register  as  an  Order 
Entry  Participant  to  be  able  to  enter  orders 
into  the  System.  Order  Entry  Participants  can 
enter  orders  into  the  System  only  after  an 
application  for  registration  is  reviewed  and 
accepted  by  Nasdaq. 

(2)  Entry  of  Customer  Orders:  Executing 
Participants  and  Order  Entry  Participants  are 
permitted  to  enter  customer  orders. 

(3)  Entry  of  Proprietary  Orders:  Provided 
that  System  market  makers  are  permitted  to 
enter  quotations  for  actual  size  pursuant  to 
Nasdaq  market  maker  quotation  rules,  any 
Order  Entry  participant  is  permitted  to  enter 
proprietary  orders  into  the  System  for 
display,  delivery,  and  execution  purposes.  If, 
however,  at  the  time  that  the  new  system  is 
available  for  use.  System  market  makers  are 
not  permitted  to  quote  in  actual  size  for  all 
Nasdaq  securities,  only  System  market 
makers.  UTP  Exchange  specialists,  and 
registered  option  market  makers  may  place 
proprietary  orders  for  their  market  making 
accounts  into  the  System.  Proprietary  orders 
may  be  entered  only  for  securities  for  which 
the  market  maker  or  specialist  is  registered 
as  a  market  maker  or  specialist.  Any  such 
proprietary  order  must  be  entered  by  an 
associated  person  of  the  market  maker  or 
specialist  who  is  actively  engaged  in  a  market 
making  capacity  for  that  particular  security. 

(4)  Proprietary  Orders: 
(A)  Display  and  Execution — Proprietary 
orders  are  subject  to  the  same  display  and 


execution  processes  and  requirements  as 
agency  orders. 

(B)  Surveillance  Requirements — A  member 
that  enters  a  proprietary  order  must 
designate  the  order  with  the  appropriate 
designator  to  identify  the  order  as 
proprietary. 

(5)  Time  In  Force  Orders:  The  following 
types  of  orders  may  be  entered  into  the 
System: 

(A)  day  orders; 

(B)  good-tiU-canceled  rCTC");  and 

(C)  good-tiL-date  ("GTD"). 

The  System  will  not  accept  all  or  none 
("AON")  orders;  orders  with  minimum  size  of 
executions;  or  other  conditioned  orders. 

4950.  Entry.  Display,  and  Execution  of 
Orders 

(a)  Type$  of  Orders  That  May  be  Entered: 
The  System  will  accept  limit  orders, 
marketable  limit  orders,  market  orders,  and 
odd-lot  orders.  All  such  orders  have  a 
minimum  life  of  10  seconds  during  which 
period  such  orders  may  not  be  canceled  by 
the  participant  entering  the  order. 

(b)  Order  Price  Increments:  All  priced 
orders  submitted  for  execution  in  the  System 
are  subject  to  the  same  policy  for  price 
incrementi  as  market  maker  quotes.  For 
securities  priced  at  $10  or  more,  the 
minimum  order  increment  shall  be  'Asth.  For 
stocks  priced  less  than  $10,  the  minimum 
order  increment  shall  be  '/31th. 

(c)  Order  Size:  Any  round  or  mixed  lot 
order  up  to  999,999  shares  may  be  entered 
into  the  System  for  normal  display  and 
execution  processing  provided  that  System 
market  makers  may  quote  in  actual  size.  If 
market  makers  are  not  permitted  to  quote  in 
actual  size.  Order  Entry  Participants  that  are 
not  System  Market  Makers  or  registered 
options  market  makers  may  only  enter  orders 
up  to  1 000  shares  for  non-directed  orders. 
Odd-lot  orders  are  subject  to  a  separate 
display  and  execution  process  set  forth 
below. 

(dj  Directed  Orders: 

(1)  General  Provisions — During  normal 
business  hours  (i.e.,  9:30  a.m.  to  4M)  p.m.), 
orders  entered  into  the  System  may  be 
directed  to  a  particular  Nasdaq  Market 
Maker.  ECN,  or  UTP  Exchange  Specialist  for 
execution. 

(2)  No  Display  of  Directed  Orders — 
Directed  orders  are  not  displayed  in  the 
Nasdaq  IMnit  Order  File  and  do  not  interact 
with  any  order  displayed  there,  i.e..  directed 
orders  do  not  match  against  limit  orders  in 
the  Nasdaq  Limit  Order  File. 

(3)  Price  and  Size  of  Directed  Orders — 
Directed  orders  must  be  priced  orders  in 
round  or  mixed  lots  and  can  be  of  any  size 
permitted  in  the  System  in  accordance  with 
paragraph  (c)  above. 

(4)  Processing  of  Directed  Orders:  Directed 
orders  will  be  processed  in  time  sequence 
with  non-directed  orders  entered  into  the 
System;  that  is,  a  directed  order  will  be 
queued  with  all  other  orders  (directed  and 
non-directed)  and  will  not  be  delivered  to  a 
particular  Executing  Participant  designated 
by  the  Order  Entry  Participant  until  orders  in 
sequence  ahead  of  it  are  delivered  for 
execution 

(5)  Liability  for  Directed  Orders:  Nasdaq 
Market  Makers  and  ECNs  that  receive 


directed  orders  at  or  better  than  their  quoted 
price  (e.g.,  an  order  to  sell  at  a  price  equal 
to  or  below  their  bid)  are  obligated  to  execute 
such  orders  up  to  their  size  displayed  at  the 
time  that  the  order  is  delivered,  in 
accordance  with  the  same  parameters  for 
processing  executions  for  non-directed  orders 
in  Rule  4950(e)(3),  unless  an  exception  to  the 
SEC  and  NASD  Firm  Quote  Rules  applies. 
Directed  orders  that  are  sent  at  a  price 
inferior  to  the  price  displayed  (e.g.,  an  order 
to  sell  at  a  price  higher  than  their  quoted  bid) 
at  the  time  of  delivery  or  for  a  size  greater 
than  that  currently  displayed  size  do  not 
obligate  the  Executing  Participant  to  execute 
at  that  price  or  for  any  amount  greater  than 
the  displayed  size,  except  as  provided  for 
when  the  System  Market  Maker  makes  use  of 
the  supplemental  size  feature.  All  directed 
orders  that  impose  liability  on  the  Executing 
Participant  will  be  designated  as  such  on  the 
order  message  delivered  to  such  participant 

(6)  Interaction  of  Directed  Orders  With 
MaHcet  Maker  Supplemental  Size:  If  a  System 
Market  Maker  has  elected  to  use 
supplemental  size,  and  it  receives  a  directed 
order  greater  than  its  displayed  size,  and 
such  order  is  equal  to  or  less  than  its 
supplemental  size,  the  system  shall  either 
automatically  execute  such  order  if  it  is  1000 
shares  or  less,  or  wait  for  a  response  from  the 
market  maker  for  either  1 7  seconds,  if  the 
order  delivered  is  more  than  1,000  shares, 
but  less  than  5,000  shares,  or  32  seconds,  if 
the  order  is  5,000  shares  or  greater,  before 
executing  the  order  up  to  the  amount  of  its 
displayed  size  and  its  supplemental  size.  If 
the  market  maker  accepts  a  partial  amount 
or  declines  the  order  within  the  allotted  time 
period,  the  market  maker's  supplemental  size 
above  the  partial  acceptance  or  the  decline 
shall  be  eliminated  by  the  System. 

(7ffime  In  Force  and  Execution  Process 
for  Directed/Orders:  Order  Entry  Participants 
may  cancel  any  directed  order  10  seconds 
after  entry.  Daected  orders  will  be  delivered 
to  or  executed  against  an  Executing 
Participant,  except  for  a  UTP  Exchange 
Specialist,  in  the  same  manner  as  non- 
directed  orders,  as  described  in 
subparagraph  (e)(3)  below,  except  that  non- 
liability orders  priced  inferior  to  the 
displayed  price  or  at  size  larger  than 
displayed  size  will  be  delivered  for 
interaction  by  the  Executing  Participant.  All 
orders  directed  to  a  UTP  Exchange  Specialist 
shall  be  delivered  for  the  UTP  Exchange 
Specialist's  response.  Delivery  and/or 
execution  of  a  directed  order  shall  reduce  the 
displayed  size  of  the  Executing  Participant  by 
the  amount  delivered  or  executed  against  the 
displayed  size.  Time  in  force  for  all  delivered 
directed  orders  shall  be  the  time  parameters 
set  forth  in  subparagraph  (e)(3)  below. 

(8)  Directed  Orders  Outside  of  Normal 
Market  Hours:  From  9:00  a.m.  to  9:30  a.m. 
(ET)  (pre-open  directed  orders)  and  from  4iX) 
p.m.  to  5:15  p.m.  (ET)  (post-close  directed 
orders)  the  System  will  permit  the  entry  of 
directed  orders.  As  long  as  an  Executing 
Participant's  quotation  is  in  a  closed  quote 
state,  the  Executing  Participant  has  no 
liability  for  that  directed  order.  If  an 
Executing  Participant  has  chosen  to  open  its 
quote  after  market  close  and  a  directed  order 
is  delivered,  ibe  order  is  treated  as  a  liability 
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order  subject  to  the  same  obligations 
described  in  subparagraph  (d)(5)  above, 
except  that  a  market  maker  that  opens  its 
quote  momentarily,  solely  for  the  purpose  of 
adjusting  its  quote  to  reflect  the  elimination 
of  customer  limit  orders,  will  not  be  subject 
to  Firm  Quote  Liability.  Directed  orders 
outside  of  normal  market  hours  cannot  be 
canceled  within  10  seconds:  the  time  in  force 
shall  be  one  minute, 
(e)  Non-directed  Orders: 

(1)  General  Provisions:  Unless  an  order  is 
directed  to  a  particular  Executing  Participant 
pursuant  to  paragraph  (d)  above,  an  order 
entered  into  the  system  shall  be  considered 

a  non-directed  order  that  shall  be  displayed 
and/or  executed  according  to  the  provisions 
of  this  subparoffaph.  If  a  non-directed  order 
is  executable  at  the  time  it  is  ready  to  be 
delivered  for  execution  (i.e..  it  is  a  market 
order  or  marketable  limit  order),  it  shall  be 
delivered  for  execution  in  time  sequence 
based  on  the  time  the  order  is  received  in  the 
System.  Delivery  for  execution  shall  occur 
against  the  next  available  participant  (either 
an  Executing  Participant  or  the  Nasdaq  Limit 
Order  File)  based  on  a  price  and  time  priority 
ranking.  If  a  non-directed  order  is  a  limit 
order  that  is  not  executable  at  the  time  it  is 
received  in  Nasdaq's  System,  it  shall  be 
delivered  to  the  Nasdaq  Limit  Order  File  for 
immediate  display  in  the  File. 

(2)  Entry  of  Non-Directed  Orders:  Round 
lot  and  mixed  lot  orders  of  any  size  permitted 
pursuant  to  paragraph  (c)  of  this  rule  may  be 
entered  into  the  System  on  a  non-directed 
basis.  Orders  will  be  processed  in  the  time 
sequence  that  they  are  received  in  Nasdaq's 
System.  Orders  will  be  delivered  to  the  best 
price  quoted  in  Nasdaq's  System  for 
execution  purposes.  Market  orders  and 
marketable  limit  orders  that  are  larger  than 
the  displayed  size  of  a  participant  will  be 
split  by  the  System  and  will  be  delivered  to 
multiple  participants  to  obtain  an  execution 
at  the  best  prices  available.  Similarly,  market 
orders  and  marketable  limit  orders  priced 
through  the  best  prices  will  be  executed 
against  multiple  Executing  Participants  until 
the  orders  are  fully  executed.  Marketable 
limit  orders  that  cannot  be  fully  executed 
because  all  displayed  size  at  the  marketable 
limit  order's  price  is  exhausted  shall  become 
a  limit  order  displayed  in  the  Nasdaq  Limit 
Order  File  and  subject  to  execution  as 
described  below. 

(3)  Processing  of  Non-Directed  Orders: 
Non-directed  orders  shall  be  delivered  to  the 
Executing  Participant  or  the  Nasdaq  Limit 
Order  File  at  the  best  price  on  a  time  priority 
basis.  Non-directed  orders  delivered  in  this 
process  are  delivered  in  size  up  to  the  size 
displayed  by  the  Executing  Participant  or 
Limit  Order  File,  except  as  provided  when  a 
market  maker  chooses  to  use  supplemental 
size  as  described  below  in  paragraph  (f). 
Executing  Participants  are  responsible  for 
executing  orders  delivered  at  their  prices  and 
up  to  their  displayed  size,  unless  an 
exception  to  the  Firm  Quote  Rules  applies. 
The  System  will  take  the  following  actions 
based  on  the  prices  and  size  displayed  and 
the  execution  parameters  chosen  by  the 
Executing  Participants: 

(A)  Minimum  Parameters  For  Automatic 
Execution:  If  the  size  of  an  order,  or  part  of 
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on  order,  presented  to  an  Executing 
Participant  is  1,000  shares  or  less,  the  System 
will  deliver  the  order  in  a  size  amount  that 
is  either  (i)  up  to  the  displayed  size  of  the 
Executing  Participant's  quotation  or  (ii)  the 
full  size  of  the  order  if  such  displayed 
quotation  size  is  greater  than  the  order  size, 
and  immediately  execute  the  order  against 
the  participant  at  the  time  of  delivery  and 
decrease  the  displayed  quote  by  the  size  of 
the  order  executed.  The  system  will  permit 
up  to  a  17-second  delay  after  execution  to 
permit  the  Executing  Participant  to  update  its 
quotation  before  another  non-directed  order 
is  delivered  to  that  participant. 

(B)  Default  Execution:  If  the  size  of  an 
order,  or  part  of  an  order,  presented  is  greater 
than  1.000  shares  but  less  than  5,000  shares, 
and  an  Executing  Participant  is  displaying  a 
quotation  size  of  1,000  shares  or  greater  but 
less  than  5.000  shares,  the  System  will 
deliver  an  amount  of  the  order  up  to  the 
Executing  Participant's  displayed  size  for 
execution  and  will  decrease  the  displayed 
size  by  the  amount  delivered  immediately 
upon  action  by  the  Executing  Participant. 
The  executing  party  has  up  to  17  seconds 
from  delivery  to  accept,  declirte,  partial,  price 
improve,  or  do  nothing  with  the  delivered 
order.  If  the  Executing  Participant  declines 
the  order,  the  Executing  Participant's 
quotation  shall  be  immediately  placed  in  a 
closed  quote  state.  If  the  Executing 
Participant  does  not  respond  to  the  order,  the 
System  will  automatically  execute  the  order. 

(C)  Large  Size  Default  Execution:  If  the  size 
of  an  order,  or  part  of  an  order,  presented  is 
5,000  shares  or  greater,  and  an  Executing 
Participant  is  displaying  a  quotation  size  of 
5,000  shares  or  greater,  the  System  shall 
deliver  the  order  to  the  Executing  Participant 
for  execution  and  will  decrease  5>e  displayed 
size  by  the  amount  delivered  immediately 
upon  action  by  the  Executing  Participant. 
The  executing  party  has  up  to  32  seconds 
from  delivery  to  accept,  decline,  partial,  price 
improve,  or  do  nothing  with  the  delivered 
order.  If  the  Executing  Participant  declines 
the  order,  the  Executing  Participant's 
quotation  shall  be  immediately  placed  in  a 
closed  quote  state,  if  the  Executing 
Participant  does  not  respond  to  the  order,  the 
System  will  automatically  execute  the  order 

(D)  Non-Directed  Order  Interaction  with 
Market  Maker  Supplemental  Size:  If  a  market 
maker  using  supplemental  size  is  alone  at  the 
inside  price,  and  a  non-directed  order  larger 
than  its  displayed  size  becomes  available  for 
delivery,  the  entire  order,  up  to  the  market 
maker's  displayed  size  and  its  supplemental 
size,  shall  either  be  automatically  executed  if 
it  is  up  to  1000  shares,  or  presented  to  the 
market  maker  for  its  action  for  up  to  17 
seconds,  if  the  order  is  greater  than  1,000 
shares  but  less  than  5,000  shares,  or  up  to  32 
seconds  if  the  order  is  5,000  shares  or  greater. 
If  the  market  maker  accepts  a  partial  amount 
less  than  its  remaining  supplemental  size  or 
declines  the  order,  the  remainder  of  the 
market  maker's  supplemental  size  shall  be 
eliminated  and  the  market  maker's  quote 
shall  be  placed  in  a  closed  quote  state  until 
the  market  maker  updates  its  quote,  or  three 
minutes,  whichever  time  period  is  shorter.  If 
the  market  maker  does  nothing  within  17  or 
32  seconds,  depending  on  the  size  of  the 


order  presented,  the  amount  of  the  order 
presented  to  the  market  maker  shall  be 
executed  against  the  market  maker. 

(f)  Supplemental  Size:  The  System  will 
permit  System  market  makers  to  establish 
supplemental  size  to  their  displayed  size,  i.e., 
a  System  market  maker  may  establish 
additional,  undisplayed  size  that  becomes 
displayed  in  market  maker-established  size 
increments  in  the  market  maker's  quotation 
after  the  System  has  executed  an  order  that 
decreases  the  market  maker's  displayed  size 
to  zero.  The  amount  of  interest  entered  into 
the  supplemental  size  feature  may  be  any 
amount  established  by  the  market  maker,  up 
to  99.000  shares,  provided  that  a  market 
maker  may  not  use  the  supplemental  size 
feature  unless  it  is  quoting  in  size  of  at  least 
1,000  shares  and  the  refreshed  size  of  the 
quotation  maintained  by  the  supplemental 
size  facility  is  in  a  minimum  increment  of 
1,000  shares. 

(g)  Limit  Order  File:  The  System  will 
maintain  a  Limit  Order  File  that  will  hold 
and  display  limit  orders  entered  on  a 
voluntary  basis  by  participants.  The  System 
will  display  and  execute  limit  orders  entered 
into  the  File  in  the  following  manner: 

(1)  Display  of  Limit  Orders:  Limit  Oiders 
entered  into  the  Limit  Order  File  will  be 
ranked  according  to  price  and  time  sequetKe. 
The  best-ranked  limit  order  to  buy  and  the 
best-ranked  limit  order  to  sell  in  the  file  and 
the  aggregate  size  of  such  orders  associated 
with  such  prices  (i.e..  the  "Top  of  File")  will 
be  displayed  dynamically  in  a  window  on 
Nasdaq  presentation  devices  and  in  the 
Nasdaq  quote  montage  where  it  will  be 
ranked  in  price  and  time  sequence  with 
market  maker  quotations  and  ECN-displayed 
orders.  In  addition,  Nasdaq  will  maintain  for 
all  Nasdaq  subscribers  a  full  file  display  that 
will  contain  the  prices  and  aggregate  sizes  of 
all  limit  orders  contained  in  the  file.  This  full 
file  display  is  not  updated  dynamically  and 
must  be  accessed  on  a  query  basis. 
Marketable  limit  orders  shall  not  be 
displayed  in  the  Limit  Order  File. 

(2)  Execution  of  Limit  Orders  Displayed  In 
The  Limit  Order  File:  When  orders  that  are 
entered  into  the  Nasdaq  Limit  Order  File  are 
ranked  first  in  priority  in  the  System,  the 
System  will  match  non-directed  market  and 
marketable  orders  against  the  best-priced 
limit  orders  and  immediately  execute  the 
orders  and  report  such  executions  to  the 
consolidated  trade  reporting  System  for  trade 
reporting  and  the  appropriate  clearing 
agency  as  a  locked-in  trade. 

(3)  Short  Sale  Limit  Orders:  The  System 
will  permit  the  entry  and  execution  of  limit 
orders  that  are  short  sales.  The  System  will 
not  permit  the  execution  of  short  sale  orders 
that  would  violate  the  NASD's  Short  Sale 
Rule.  Rule  3350  of  the  NASD's  Conduct 
Rules. 

(4)  Mixed  Lot  Orders:  The  System  will 
display  only  the  round  lot  portion  of  a  mixed 
lot  order  in  the  Top  of  File  and  Nasdaq  Quote 
Montage.  The  System  will  match  the  full  size 
of  a  mixed  lot  order  only  when  such  order 
can  match  exactly  against  another  mixed  lot 
order  la  cases  where  there  is  no  exact  match 
of  mixed  lot  orders,  the  System  will  match 
the  round  lot  portions  of  such  matching 
orders,  and  maintain  the  remaining  odd  lot 
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portions  of  such  orders  for  odd-lot 
processing. 

(5)  Opening  Process:  At  9:30  a.m.  (ET)  the 
System  will  commence  an  opening  match 
process  as  follows  to  attempt  to  execute  as 
many  limit  orders  as  possible  held  on  the 
Limit  Order  File  as  of  9:30  together  with  any 
market  orders  also  held  at  that  time.  At  9:30, 
the  System  will  first  match  limit  orders  to 
limit  orders,  based  on  price/time  priority,  by 
providing  executions  bounded  by  the  9:30 
inside  quotation  until  all  possible  executions 
are  exhausted.  The  9:30  "inside"  for  this 
purpose  includes  quotations  ofECNs  and 
UTP exchanges,  but  does  not  include  the  Top 
of  File,  Limits  that  cross  other  limits,  where 
both  limits  are  outside  the  9:30  inside,  will 
be  executed  at  the  mid-point  of  the  9:30 
inside,.  Limits  that  cross  other  limits  where 
one  limit  is  at  or  within  the  9:30  inside  but 
the  other  is  outside  will  be  executed  at  a 
price  that  would  provide  price  improvement 
for  both  orders  if  possible,  provided  the 
execution  is  at  or  within  the  9:30  inside.  Any 
remaining  limits  that  cross  other  limits,  both 
of  which  are  within  the  9:30  inside,  will  be 
executed  at  the  midpoint  of  the  two  limit 
orders,  providing  price  improvement  to  both. 
Next,  the  System  executes  as  many  market 
orders  as  possible  against  any  remaining 
limit  orders,  provided  the  limit  order  is  for  a 
price  at  or  within  the  9:30  inside.  If  the  inside 
quotation  is  locked  at  9:30,  the  System  will 
execute  as  many  orders  as  can  match  at  that 
price,  with  the  remaining  unmatched  orders 
to  be  processed  at  9:30  pursuant  to  normal 
business  hours  processing.  If  the  inside 
quotation  is  crossed  at  9:30  for  a  particular 
security,  the  System  will  not  execute  the  File 
orders  in  that  security.  In  this  situation,  each 
order  will  be  matched  or  delivered  for 
execution,  as  the  case  may  be,  according  to 
normal  business  hours  processing.  Any 
market  orders  that  do  not  match  against  limit 
orders  in  the  opening  shall  be  delivered, 
starting  9:30.  to  Executing  Participants  or  the 
Limit  Order  File  for  execution  purposes 
according  to  normal  business  hours 
processing  as  set  forth  above  for  non-directed 
orders.  Execution  reports  for  orders  executed 
during  the  opening  will  be  disseminated 
starting  at  9:30  a.m. 

(G)(A)  Display  of  limit  orders:  All  orders 
entered  and  displayed  in  Limit  Order  File 
shall  be  displayed  anonymously. 

(B)  Execution  of  Limit  Orders:  When  limit 
orders  are  executed,  the  System  shall  provide 
an  execution  report  to  any  participant  that 
participates  in  the  execution  and  shall 
include  the  identifier  of  each  such 
participant. 

(h)  Odd-Lot  Processing: 

(1)  Acceptance  and  Display:  Odd  lot 
orders,  and  the  remainder  of  mixed  lot  orders 
that  could  not  be  executed  in  the  normal 
manner,  and  are  less  than  J  00  shares, 
[market,  limit,  and  marketable  limit)  shall  be 
accepted  and  processed  by  the  System  in  a 
separate  process.  Odd  tot  limit  orders  will  not 
be  displayed  or  matched  in  the  Nasdaq  Limit 
Order  File. 

(2)  Execution  Process:  An  odd  lot  order 
shall  be  executed  automatically  against  the 
next  available  Nasdaq  market  maker  in 
rotation,  when  such  odd  lot  order  becomes 
executable.  When  the  odd  lot  order  becomes 


executable,  it  will  execute  at  the  best  price 
available  in  the  market  against  the  market 
maker  even  if  that  market  maker  is  not 
quoting  that  price.  Odd  lot  executions  shall 
not  decrease  the  market  maker's  displayed 
size. 

4960.  Firm  Quote  Compliance  Facility 

(a)  To  assist  System  Market  Makers  in 
complying  with  the  Firm  Quote  Rules,  System 
Market  Makers  shall  be  provided  with  a 
means  to  indicate  the  NASD  Regulation's 
Market  Refiilation  that  the  System  Market 
Maker  has  received  an  order  via  the 
telephone  to  trade  at  the  System  Market 
Maker's  Nasdaq-displayed  quotation  and 
that  for  a  period  of  time  while  the  System 
Market  Maker  handles  the  telephone  order, 
the  System  should  not  deliver  additional 
orders  for  execution. 

(b)  The  System  Market  Maker  shall  send 
via  the  System  a  message  that  creates  a  time 
record  indkating  when  the  Market  Maker 
entered  the  message  regarding  the  telephone 
order.  When  the  System  receives  the  message, 
the  System  shall  not  present  an  order  to  that 
Market  Maker  until  1 7  seconds  after  receipts 
of  the  original  message.  The  System  will 
provide  the  System  Market  Maker  with  a 
reference  number  that  shall  be  attached  to 
the  execution  report  that  may  occur  as  a 
result  of  the  telephone  order.  A  System 
market  maker  may  only  send  one  such 
message  through  the  System  for  each 
telephone  order  necessitating  the  message. 
Entering  messages  without  corresponding 
transactions  shall  be  a  violation  of  just  and 
equitable  principles  of  trade. 

4960.  Clearance  and  Settlement 

All  transactions  executed  in  the  System 
shall  be  transmitted  to  the  National 
Securities  Clearing  Corporation  to  be  cleared 
and  settled  through  a  registered  clearing 
agency  using  a  continuous  net  settlement 
system. 

4970.  Obligation  to  Honor  System  Trades 

If  a  trade  reported  by  a  participant,  or 
clearing  member  acting  on  its  behalf,  is 
reported  by  the  System  to  clearing  at  the 
close  of  any  trading  day,  or  shown  by  the 
activity  reports  generated  by  the  System  as 
constituting  a  side  of  a  System  trade,  such 
System  participant,  or  clearing  member 
acting  on  its  behalf,  shall  honor  such  trade 
on  the  scheduled  settlement  date. 

4980.  Compliance  With  Procedures  And 
Rules 

Failure  of  a  participant  or  person 
associated  with  a  participant  to  comply  with 
any  of  the  rules  or  requirements  of  the 
System  may  be  considered  conduct 
inconsistent  with  high  standards  of 
commercial  honor  and  just  and  equitable 
principles  of  trade,  in  violation  of  the 
Conduct  Rules.  No  member  shall  effect  a 
System  transaction  for  the  account  of  a 
customer,  or  for  its  own  account,  indirectly 
or  through  the  offices  of  a  third  party,  for  the 
purpose  of  avoiding  the  application  of  these 
rules.  Members  are  precluded  from  doing 
indirectly  what  is  directly  prohibited  by  these 
rules.  All  entries  in  the  System  shall  be  made 
in  accordance  with  the  procedures  and 
requirements  set  forth  in  the  User  Guide. 


failure  by  a  non-member  participant  to 
comply  with  any  of  the  rules  or  requirements 
applicable  to  the  System  shall  subject  the 
NASD  member  sponsoring  such  non-member 
to  censure,  fine,  suspension  or  revocation  of 
its  registration  as  a  participant  or  any  other 
fitting  penalty  under  the  Rules  of  the 
Association. 

4990.  Termination  of  System  Service 

The  Association  may,  upon  notice, 
terminate  System  service  to  a  participant  in 
the  event  that  o  participant  fails  to  abide  by 
any  of  the  rules  or  operating  procedures  of 
the  System  or  the  Association,  or  fails  to  pay 
promptly  for  services  rendered. 

[FR  Doc.  98-6340  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review  Hulman  Regional 
Airport  Terre  Haute,  IN 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  it's 
determination  that  the  noise  exposure 
maps  submitted  by  Hulman  Regional 
Airport  Authority  for  Hulman  Regional 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  part  150  are  in 
compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Hulman  Regional  Airport 
under  part  150  in  conjunction  with  the 
noise  exposure  map,  and  that  this 
program  will  be  approved  or 
disapproved  on  or  before  August  19, 
1998. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  February  20, 
1998.  The  public  comment  period  ends 
April  21,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Prescott  C.  Snyder,  Airport 
Environmental  Program  Manager,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  [Telephone  Number  (847)  294- 
7538/Fax  Number  (847)  294-7046] 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  Hnds 
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that  the  noise  exposure  maps  submitted 
for  Huhnaa  Regional  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
February  20, 1998. 

Further,  FAA  is  reviewing  a  proposed 
noise  compatibiUty  program  for  that 
airport  which  will  be  approved  or 
disapproved  on  or  before  August  19, 
1998.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibiUty 
program  for  FAA  approval  which  sets 
forth  the  measiu«s  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Hulman  Regional  Airport  Authority 
submitted  to  the  FAA  on  November  14, 
1998,  noise  exposure  maps,  descriptions 
and  other  documentation,  which  were 
produced  during  Hulman  Regional 
Airport's  FAR  Part  150  Noise 
Compatibility  Study,  October  1997.  It 
was  requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  jointly  by  the  airport 
and  surroimding  communities,  be 
approved  as  a  noise  compatibility 
prqoram  under  section  104(b)  of  the  Act. 
The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Hulman 
Regional  Airport  Authority.  The  specific 
maps  under  consideration  are  the 
Existing  Noise  Exposure  Map  and  2002 
NEM/NCP  Noise  Contours  (1  Hub)  in 
the  submission.  The  FAA  has 
determined  that  these  maps  for  Hulman 
Regional  Airport  are  in  compliance  with 
apphcable  requirements.  This 
determination  is  effective  on  February 
20,  1998.  FAA's  determination  on  an 


airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

It  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps. 

Therefore,  the  responsibility  for  the 
detail  overlaying  of  noise  exposure 
contours  onto  the  map  depicting 
properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  nas  formally  received  the 
noise  compatibility  program  for  Hulman 
Regional  Airport,  also  effective  on 
November  14, 1997.  PreUminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  pjeriod,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  August  19, 1998. 

The  FAA's  detailed  evaluation  will  be 
conducted  imder  the  provisions  of  14 
CFR  part  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  imdue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 


preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposiue  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 

Chicago  Airports  District  Office, 

Room  201,  2300  East  Devon  Avenue. 

Des  Plaines,  Illinois  60018 
Airport  Director's  Office,  Hulman 

Regional  Airport,  581  S.  Airport 

Street,  Terre  Haute,  Indiana  47803 

Copies  of  the  FAR  part  150  Noise 
Compatibility  Program  documents  are 
also  available  for  public  review  during 
normal  business  hours  at  the  following 
locations: 
Vigo  County  Library,  Reference  Desk. 

One  Library  Square,  Terre  Haute, 

Indiana  47807 
Vigo  Coimty  Commissioner's  Office,  201 

Cherry  Street,  Terre  Haute,  Indiana 

47807 
West  Central  Economic  Development 

District,  1718  Wabash  Avenue,  Terre 

Haute,  Indiana  47807 
Office  of  the  Mayor.  City  Hall,  17 

Harding  Avenue,  Terre  Haute,  Indiana 

47807 
Aeronautics  Section,  Intermodal 

Division,  Indiana  Department  of 

Transportation,  Indiana  Government 

Center  North,  Room  N901, 100  North 

Senate  Avenue,  Indianapolis,  Indiana 

46204-2219 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  MFORMATION 
CONTACT. 

Issued  in  Chicago,  Illinois,  on  February  20, 
1998. 

Gregory  N.  SMreeny, 

Acting  Assistant  Manager,  Chicago  Airports 
District  Office.  FAA.  Great  Lakes  Region. 
(PR  Doc.  9S-6320  Filed  3-11-98;  8:45  am] 
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Federal  Aviation  Administration 
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action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  pmpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  f)etition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  1, 1998. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS®faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Matthews  (202)  267-9783  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
.  paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  March  5, 
1998. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJcet  No..  29129. 

Petitioner:  Uyushin  Aviation 
Complex,  Russia. 

Regulations  Affected:  25.1435(b)(1). 

Description  of  Petition:  In  lieu  of  the 
requirements  of  14  CFR  §  25.1435{b)91) 
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for  a  complete  hydraulic  system  proof 
pressure  test  on  the  airplane,  Uyushin 
proposes  to  conduct  a  combination  of 
the  following  tests:  (1)  Test  of  the 
complete  hydraulic  system  at  relief 
valve  opening  pressure  240+/  -  5 
atmospheres  (atm),  (ii)  Test  of  the 
hydraulic  system  components  at  1.5 
times  operating  pressure  (315  atm)  per 
§  25.1435(a)(2),  and  (iii)  Test  of  the 
complete  hydraulic  system  during  flight 
and  ground  tests  at  operating  pressure. 
Docket  No.:  29097. 

Petitioner:  Daniel  Webster  College. 

Sections  of  the  FAR  Affected:  14  CFR 
141.35(d)(2)(i). 

Description  of  Relief  Sought:  To 
permit  Mr.  Joyce  to  serve  as  the  chief 
instructor  for  Daniel  Webster  College 
without  meeting  the  required  minimum 
flight  training  experience  of  1,000  flight 
hours. 

DociefA/o.;  29106. 

Petitioner:  Forest  Industries  Flying 
Tankers  Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(a). 

Description  of  Relief  Sought:  To 
permit  Flying  Tankers  to  operate  its 
Martin  IRM-3  Mars  (Mars)  airplanes 
(Canadian  Registration  Nos.  C-FLYK 
and  C-FLYL)  in  the  United  States  with 
an  aircraft  maintenance  engineer, 
instead  of  a  qualified  pilot  as  required 
by  the  aircraft's  type  certificate, 
occupying  the  position  of  second  in 
command, 

DocAret  No.  29021. 

Petitioner:  Southern  Air  Transport. 

Sections  of  the  FAR  Affected:  14  CFR 
108.33. 

Description  of  Relief  Sought:  To 
permit  Southern  Air  Transport  to 
employ  Mr.  Beamon  as  a  flight 
crewmember.  even  though  Mr.  Beamon 
was  convicted  of  second  degree  murder. 

Dispositions  of  Petitions 

Docket  No.:  24187. 

Petitioner:  Florida  Department  of  Law 
Enforcement. 

Sections  of  the  FAR  Affected:  14  CFR 
91.159(a)  and  91.209(a). 

Description  of  Relief  Sought:  To 
permit  the  Florida  Department  of  Law 
Enforcement  to  conduct  operations  in 
support  of  drug  law  enforcement  and 
drug  traffic  interdiction  without 
complying  with  the  visual  flight  rules 
(VFR)  cruising  altitude  requirements  or 
being  equipped  with  lighted  aircraft 
position  lights  while  operating  between 
sunset  and  sunrise.  GRANT,  February  9, 
1998.  Exemption  No.  3598F. 

DocJ<:ef  No.:  15078. 
Petitioner:  Drug  Enforcement 
Administration. 


Sections  of  the  FAR  Affected:  14  CFR 
91.117(a).  (b).  and  (c);  91.159(a);  and 
91.209(a)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Drug 
Enforcement  Administration  to  conduct 
air  operations  in  support  of  drug  law 
enforcement  and  drug  traffic 
interdiction.  GRANT.  February  9, 1998, 
Exemption  No.  5506B. 

Docitet  No.;  25177. 

Petitioner  United  States  Coast  Guard. 

Sections  of  the  FAR  Affected:  14  CFR 
91.117(b)  and  (c),  91.119(c),  91.159(a), 
and  91.209(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  United  States 
Coast  Guard  to  conduct  certain 
operations  at  airspeeds  greater  than  and 
cruising  altitudes  other  than  those 
prescribed  by  the  regulations,  and 
between  sunset  and  sunrise  without 
hghted  position  lights.  GRANT. 
February  13.  X998.  Exemption  No. 
5231D. 

DocJtet  No.;  23980. 

Petitioner:  United  States  Hang  Gliding 
Association.  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
91.309  and  103.1(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  United  States 
Hang  Gliding  Association,  Inc.. 
members  to  tow  unpowered  ultralight 
vehicles  (hand  gliders)  using  powered 
ultralight  vehicles.  GRANT.  February 
18, 1998.  Exemption  No.  4144G. 

Docket  No.:  26734. 

Petitioner:  Sierra  Industries.  Inc. 

Sections  of  the  FAi?  Affected:  14  CFR 
91.9(a)  and  91.531(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  permits  Sierra  to 
allow  certain  qualified  pilots  of  its 
Cessna  Model  500  Citation  (CE-500) 
airplanes  (Serial  Nos.  0001  through 
0349  only)  with  Supplemental  Type 
Certificate  (STC)  No.  SA8176SW  and 
either  STC  No.  SA2172NM  or  STC  No. 
SA645NW  to  operate  those  aircraft 
without  a  pilot  who  is  designated  as 
second  in  command.  GRANT.  February 
18. 1998.  Exemption  No.  5517D. 

DtocJket  No.;  29033. 

Petitioner:  Praxair  Surface 
Technologies,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Praxair  Surface 
Technologies.  Inc..  to  assign  copies  of 
its  Inspection  Procedures  Manual  (DPM) 
to  12  fixed  locations  within  its  repair 
station's  functional  departments  where 
the  IPM  would  be  readily  available  to  all 
its  supervisory  and  inspection 
personnel,  rather  than  provide  a  copy  of 
the  IMP  to  each  of  these  individuals. 
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GRANT.  February  17, 1998,  Exemption 
No.  6729. 

Docicet  No.;  28945. 

Petitioner:  Air  Transport 
International. 

Sections  of  the  FAR  Affected:  14  CFR 
121.433(c)(l)(iii),  121.441(aHl), 
121.441(b)(1),  and  Appendix  F  to  part 
121. 

Description  of  ReJief  Sought/ 
Disposition:  To  permit  Air 
Transportation  International  regulatory 
relief  to  the  extent  necessary  to  conduct 
a  single  visit  training  program  for  flight 
crewmembers  and  eventually  transition 
into  the  Advanced  Qualification 
Program  codified  in  Special  Federal 
Aviation  Regulation  58.  GRANT, 
February  9, 1998,  Exemption  No.  6728. 

Docket  No.:  28808. 

Petitioner:  DHL  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.433(c)(l)(iii),  121.441(a)(1), 
121.441(b)(1),  and  Appendix  F  to  part 
121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  DHL  Airlines, 
Inc.,  regulatory  relief  to  the  extent 
necessary  to  conduct  a  single  visit 
training  program  for  flight  crewmembers 
and  eventually  transition  into  the 
Advanced  Qualification  Program 
codified  in  Special  Federal  Aviation 
Regulation  58.  GRANT,  February  9, 
1998,  Exemption  No.  6727. 
Docket  No.:  29077. 
Petitioner:  Bombardier  Inc.  Canadian. 
Sections  of  the  FAR  Affected:  14  CFR 
25.1435(bKl). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  type  certification 
of  the  Model  BD700-1A10  by 
conducting  a  proof  pressure  test  of  the 
hydraulic  system  at  3400  psig  (the 
system  relief  pressure)  per  the  proposed 
§  25.1435(c)(3)  and  component  testing  at 
1.5  times  the  operating  pressure  (4500 
psig)  per  the  current  §  25.1435(a)(2). 
GRANT.  February  13, 1998.  Exemption 
No.  6726. 

[FR  Doc.  9»-6321  Filed  3-11-98;  8:45  am] 
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Administration  Aviation  Rulemaicing 
Advisory  Committee  to  discuss  Aircraft 
Certification  Procedures  Issues  (63  FR 
10258,  March  2, 1998)  has  been 
cancelled. 

FOR  FURTHER  IM^MMATION  CONTACT: 
Ms.  Angela  O.  Anderson,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9681;  fax  (202)  267-5075. 

Issued  in  Washington,  DC.  on  March  6. 
1998. 

Brian  A.  Yanez, 

Assistant  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee.  Aircraft 
Certification  Procedures  Issues. 
(FR  Doc.  98-6372  Filed  3-11-98;  8:45  am] 
BtLUNQ  COOE  4»1».13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intern  To  Rule  on  Application 
To  Impoae  and  Use  the  Revenue  From 
a  Pasaenger  Facility  Ctiarge  (PPC)  at 
MBS  International  Airport,  Saginaw,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Notice  of  intent  to  rule  on 
application. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Aircraft  Certification 
Procedures  Issues 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting  cancellation. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  pubUc  that  the  March  19 
meeting  of  the  Federal  Aviation 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  MBS 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  13, 1998. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Rim  Airport,  East,  8820 
Beck  Road  BelleviUe,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  EHzabeth 
OwMi,  Airport  Manager,  of  the  MBS 
International  Airport  Conmiission  at  the 
follovnng  address:  8500  Garfield  Road, 
P.O.  Box  P,  Freeland,  MI  48623. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  MBS 
International  Airport  Commission  imder 
section  158.23  of  Part  158. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jon  Gilbert,  Program  Manager. 
Federal  Aviation  Administration, 
Detroit  Airports  District  Officer,  Willow 
Run  Airport.  East,  8820  Beck  Road. 
Belleville,  Michigan  48111  (734-487- 
7281).  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  apphcation  to  impose 
and  use  the  revenue  from  a  PFC  at  MBS 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  February  27. 1998.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  MBS  International  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  28. 1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  98-02-C-OO- 
MBS. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
November  1. 1998. 

Proposed  charge  expiration  date: 
November  30. 1999. 

Total  estimated  PFC  revenue: 
$812,050.00. 

Brief  description  of  proposed  profects: 
(1)  SRE  building  rehabilitation.  (2)  G.A. 
expansion.  (3)  Perimeter  road 
rehabilitation.  (4)  SRE  building  apron 
rehabilitation.  (5)  Service  road 
rehabilitation.  (6)  SRE  pnxnirement 
sand  spreader.  (7)  SRE  prociuvment 
plow  truck,  (8)  Watermaia  to  SRE 
building,  (9)  ARFF  design,  (10)  ARFF 
building  construction,  (11)  Snow 
sweeper  SRE  procurement,  (12)  Storm 
water  drainage  study,  and  (13)  Runway 
5/23  and  taxiways  rehab  design. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxis  and 
charters. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  further 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upmn 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
apphcation  in  person  at  the  MBS 
International  Airport  Conmiission. 
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Issued  in  Des  Plaines.  IL  on  March  4, 1998. 
Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
IFR  Doc.  98-6319  Filed  3-11-98;  8:45  am) 
BILLMQ  CODE  4«10-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  No.  FHWA-97-3202] 

Waiver  for  Canadian  Electric  Utility 
Motor  Carriers  From  Alcohol  and 
Controlled  Substances  Testing 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  petition  for  waiver; 
request  for  comments. 

summary:  The  FHWA  is  announcing  its 
intent  to  waive  certain  Canadian  electric 
utility  motor  carriers  and  drivers  from 
the  alcohol  and  controlled  substances 
testing  requirements  in  connection  with 
certain  limited  emergency  operations. 
The  FHWA  has  received  a  petition  from 
Hydro  Quebec  and  Eastern  Utilities 
Associates  to  waive  these  carriers.  The 
FHWA  would  waive  those  Canadian 
electric  utility  motor  carriers  and 
drivers  who  enter  the  United  States  at 
the  emergency  request  of  a  member  New 
England  Mutual  Assistance  Roster 
utility  to  quickly  restore  electric  utility 
service  for  the  New  England  electric 
utilities  and  their  customers.  The 
FHWA  is  proposing  this  action  in 
accordance  with  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986.  This  waiver 
for  Canadian  electric  utility  motor 
carriers  would  extend  only  to  the 
alcohol  and  controlled  substances 
testing  requirements  for  drivers  required 
to  be  licensed  under  the  commercial 
driver's  license  (CDL)  requirements. 
DATES:  Submit  comments  on  or  before 
April  13,  1998. 

ADDRESSES:  All  signed,  written 
comments  must  refer  to  the  docket 
number  appearing  at  the  top  of  this 
document.  Submit  all  comments  to  the 
Docket  Clerk,  U.S.  DOT  Dockets,  Room 
PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
hohdays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Miller,  Office  of  Motor  Carrier 
Research  and  Standards,  (HCS-IO), 


(202)  366-4009;  Mr.  Michael  Falk, 
Office  of  Chief  Counsel,  (HCC-20),  (202) 
366-1384;  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  on-line  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  URL:  http:// 
www.naragov/nara/fedreg  and  at  the 
Government  Printing  Office's  databases 
at  URL:  http;//www.access.gpo.gov/ 
su docs. 

Under  What  Authority  Does  the  FHWA 
Have  Responsibility  To  Act? 

The  Commercial  Motor  Vehicle  Safety 
Act  of  1986  (CMVSA)  (Pub.  L.  99-570. 
Title  XII,  October  27,  1986.  100  Stat. 
3207-170),  as  amended,  requires  the 
FHWA  to  provide  notice  and  an 
opportunity  for  comment  before  the 
FHWA  waives  a  regulation  as  it  applies 
to  individuals  or  commercial  motor 
vehicles.  The  specific  section  of  the  law, 
now  codified  at  49  U.S.C.  31315, 
provides  the  following: 

After  notice  and  an  opportunity  for 
comment,  the  Secretary  of 
Transportation  (Secretary)  may  waive 
any  part  of  this  chapter  or  a  regulation 
prescribed  under  this  chapter  as  it 
applies  to  a  class  of  individuals  or 
commercial  motor  vehicles  if  the 
Secretary  decides  the  waiver  is  not 
contrary  to  the  public  interest  and  does 
not  diminish  the  safe  operation  of 
commercial  motor  vehicles.  A  waiver 
under  this  section  shall  be  published  in 
the  Federal  Register  with  reasons  for 
the  waiver.  (Pub.  L.  103-272,  Sec.  1(e), 
July  5. 1994,  108  Stat.  1029). 

This  waiver  authority  has  been 
delegated  to  the  Federal  Highway 
Administrator  |49  CFR  1.48(v)  (1996)]. 

On  October  28, 1991.  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (Omnibus  Act),  Pub.  L.  102-143, 
105  Stat.  959,  was  enacted  and  codified 
at  49  U.S.C.  31306.  The  Omnibus  Act 
amended  the  CMVSA  and  required  the 
Secretary  to  issue  regulations  requiring 
alcohol  and  controlled  substances 
testing  of  CMV  drivers  who  are  subject 
to  the  CDL  requirements  of  the  CMVSA. 


The  final  rule  implementing  such 
testing  requirements  was  published  on 
February  15,  1994.  See  59  FR  7302, 
codified  at  49  CFR  part  382.  This  1994 
rule  replaced  the  controlled  substances 
testing  rule  in  49  CFR  part  391,  and 
instituted  alcohol  testing.  With  subpart 
H  of  part  391  completely  supersedeKi  by 
part  382  on  January  1, 1996,  the  most 
recent  compliance  dates  in  part  391  for 
foreign-based  motor  carriers  were 
removed.  See  60  FR  54,  January  3, 1995. 

The  Omnibus  Act  applies  only  to 
motor  carriers  and  drivers  operating  in 
the  United  States,  which  includes 
foreign  motor  carriers  and  their  drivers. 
The  only  express  reference  to  foreign- 
based  operations  is  the  requirement  that 
regulations  established  under  the  statute 
be  "consistent  with  international 
obhgations  of  the  United  States,"  and 
that  the  Secretary  "shall  consider 
applicable  laws  and  regulations  of 
foreign  countries."  49  U.S.C.  31306(h). 
Thus,  the  statute  requires  foreign-based 
drivers  to  be  subject  to  testing  to  the 
extent  such  rules  are  consistent  with 
United  States  international  obUgations. 
and  the  Secretary  is  granted  the 
authority  to  deem  the  requirement 
satisfied  by,  and  must  take  into 
consideration,  the  laws  and  regulations 
of  other  nations. 

As  part  of  its  consideration  of  foreign 
laws,  the  FHWA  solicited  information 
from  interestsd  parties  regarding  the 
applicability  of  part  382  to  foreign-based 
drivers.  57  FR  59536  (December  15, 
1992)  (advance  notice  of  proposed 
rulemaking);  59  FR  7528  (February  15. 
1994)  (notice  of  proposed  rulemaking). 
In  the  notice  of  proposed  rulemaking 
(NPRM).  the  FHWA  proposed  to  apply 
part  382  to  foreign-based  operations 
beginniiig  on  January  1, 1996,  while 
continuing  to  explore  the  possibility  of 
entering  into  agreements  to  recognize 
other  nations'  testing  programs  for 
purposes  of  compliance  with  part  382. 
On  September  22,  1995  (60  FR  49322). 
based  upon  comments  received  and  the 
FHWA's  intent  to  provide  regulatory 
flexibility  for  foreign  motor  carriers,  the 
agency  established  July  1, 1996,  as  the 
effective  date  for  large  foreign  motor 
carriers  and  their  drivers  to  comply  with 
these  regulations;  and  July  1, 1997,  as 
the  effective  date  for  small  foreign  motor 
carriers  and  their  drivers  to  comply  with 
these  regulations. 


What  Has  Prompted  This  Notice? 

Hydro  Quebec,  an  electric  utility 
motor  carrier  based  in  Quebec,  Canada, 
and  Eastern  Utilities  Associates,  an 
electric  utility  motor  carrier  based  in 
Boston,  Massachusetts  have  petitioned 
the  FHWA  to  waive  from  compliance 
with  49  CFR  part  382  Canadian  member 
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electric  utility  motor  carriers  responding 
to  a  request  for  assistance  by  a  United 
States  member  of  the  New  England 
Mutual  Assistance  Roster.  The  New 
England  Mutual  Assistance  Roster 
members  include  both  United  States 
and  Canadian  electric  utility  motor 
carriers.  The  Canadian  utilities  and  their 
drivers,  who  would  never  enter  the 
United  States  under  normal  conditions, 
are  not  subject  to  alcohol  and  controlled 
substances  testing  tmtil  entering  the 
United  States.  There  are  no  equivalent 
Canadian  testing  rules.  Hydro  Quebec 
argues  it  would  be  in  the  public  interest 
and  it  would  not  diminish  the  safe 
operation  of  commercial  motor  vehicles 
in  the  United  States  to  allow  it  to  be 
waived  from  the  alcohol  and  controlled 
substances  testing  rules  for  the  sole 
purpose  of  responding  to  a  New 
England  Mutual  Assistance  Roster 
member's  request  for  assistance  in  an 
emergency. 

The  New  England  Mutual  Assistance 
Roster  members  stress  electric  utility 
service  restmation  requires  clear 
thinking  and  unhampered  ability.  The 
members  also  stress  it  is  imperative  that 
the  mutual  emergency  assistance  work 
force,  including  drivers,  be  free  of  drug 
use  and  alcdiol  abuse. 

llie  Canadian  utilities  belonging  to 
the  New  England  Mutual  Assistance 
Roster  at  this  time  are  the  following  four 
utilities  (any  other  Canadian  electric 
utility  motor  carriers  in  the  provinces  of 
Ontario,  New  Brunswick,  Nova  Scotia, 
and  Quebec  responding  to  the  six  New 
England  States  would  also  be  eligible  to 
iise  this  pro(>osed  waiver  from 
compliance). 

1.  Hydro-Quebec  75  Boulevard  Rene- 
Levesque  ouest,  Montreal,  Quebec 
H2Z1A4 

2.  Oitario  Hydro  700  University 
Avenue,  Toronto.  Ontario  M5G 1X6 

3.  New  Brunswick  Power  Corporation 
515  King  Street.  P.O.  Box  2000. 
Fredericton,  New  Brunswick  E3B  4X1 

4.  Novia  Scotia  Power  Incorporated, 
P.O.  Box  910,  Halifax,  Nova  Scotia 
B3)  2W5 

The  FHWA  would  limit  participation 
in  this  waivOT  to  Canadian  electric 
utility  motor  carriers  responding  to  any 
New  England  Mutual  Assistance  Roster 
member  utility's  request  for  emergency 
assistance. 

What  Pmposed  Conditions  Apply  to 
This  Proposed  Waiver? 

The  FHWA  proposes  the  following 
five  conditions,  modified  from  the  New 
England  Mutual  Assistance  Roster 
principles,  would  serve  as  the  basis  for 
this  proposed  waiver  governing 
emergency  assistance  between  the 


Canadian  utilities  and  the  New  England 
utilities  in  the  United  States. 

1.  The  emergency  assistance  pieriod 
begins  when  the  Responding  Canadian 
Electric  Utility  Motor  Carrier's  (the 
Responding  carrier)  drivers  or 
equipment  cross  the  United  States- 
Canada  border  transporting  equipment 
and  supplies  to  the  Requesting  New 
England  Mutual  Assistance  Roster 
Motor  Carrier  (the  Requesting  Carrier). 
The  emergency  assistance  period 
terminates  when  the  Responding  Carrier 
completes  the  transportation  of  such 
drivers  or  equipment  and  crosses  back 
into  Canada  across  the  Canada-United 
States  border. 

2.  The  drivers  of  the  Responding 
Carrier  must  at  all  times  during  the 
emergency  assistance  period  in  the 
United  States  continue  to  be  drivers  of 
the  Responding  Carrier  and  must  not  be 
deemed  drivers  of  the  Requesting 
Carrier  for  any  purpose. 

3.  The  Respcmding  Carrier  must  make 
available  at  least  one  supervisor  in 
addition  to  the  crew  foremen.  All 
instructions  for  work  to  be  done  by  the 
Responding  Carrier's  crews  must  be 
given  by  the  Requesting  Carrier  to  the 
Responding  Carrier's  supervisorfs);  or, 
when  the  Responding  Carrier's  crews 
are  to  worii  in  widely  separated  areas, 
to  such  of  the  Responding  Carrier's 
foremen  as  may  be  designated  for  the 
purpose  by  the  Responmng  Carrier's 
supervisor<s). 

4.  All  time  sheets  and  work  recwds 
pertaining  to  the  Responding  Carrier's 
drivers  furnishing  emergency  assistance 
must  be  kept  by  the  Re^onding  Carrier. 

5.  The  Requesting  Canier  must 
indicate  to  the  Responding  Carrier  the 
type  and  size  of  trucks  and  other 
equipment  desired  as  well  as  the 
number  of  job  functions  of  drivers 
requested,  but  the  extent  to  which  the 
R^ponding  Carrier  makes  available 
such  equipment  and  drivers  must  be  at 
the  Respcmding  Carrier's  sole  discretion. 

To  Whom  Would  the  Canadian  Utilities 
Be  Providing  Emergency  Assistance? 

The  FHWA  would  limit  this  proposed 
waiver  to  emergency  assistance 
provided  by  the  Canadian  electric  utility 
motor  carrier  members  in  the  four 
named  Canadian  provinces  to  any 
member  of  the  New  England  Mutual 
Assistance  Roster  in  the  New  England 
region  of  the  United  States.  The 
following  six  States  make  up  the  New 
England  region  of  the  United  States. 

1.  Connecticut 

2.  Maine 

3.  Massachusetts 

4.  New  Hampshire 

5.  Rhode  Island 

6.  Vermont 


The  following  19  electric  utilities 
presently  make  up  the  United  States 
members  of  the  New  England  Mutual 
Assistance  Roster.  In  the  future,  any 
new  members  in  the  above  named  six 
States  would  also  be  eligible  to  receive 
emergency  assistance  from  the  waived 
Canadian  electric  utilities. 

1.  Bangor  Hydro-Electric  Company,  33 
State  Street.  P.O.  Box  932,  Bangor, 
Maine  04401 

2.  Boston  Edison  Company,  800 
Boylston  Street,  Boston. 
Massachusetts  02199 

3.  Burlington  Electric  Department,  585 
Pine  Street,  Burlington,  Vermont 
05401 

4.  Central  Maine  Power,  83  Edison 
Drive,  Augusta,  Maine  04336 

5.  Central  Vermont  Power  Service 
Corporation.  77  Grove  Street,  Rutland, 
Vermont  05701 

6.  Qtizens  Utilities  Company,  Box  604. 
Newport,  Vermont 

7.  Commonwealth  Electric  Company, 
2421  Cranberry  Highway,  Wareham, 
Massachusetts  02571 

8.  Concord  Electric  Company,  One 
McGuire  Street,  Concord,  New 
Hampshire  03301 

9.  Eastern  Utilities  Associates.  P.O.  Box 
2333,  Bostcm,  Massachusetts  02107 

Includes  the  following  five  electric 
utility  divisions. 

a.  Blackstone  Valley  Electric 

b.  Eastern  Edison 

c.  EUA  Service  Carporaticm 

d.  Montaup  Electric 

e.  Newport  Electric 

10.  Exeter  &  Hampton  Electric,  114 
Drinkwater  Road.  Kensington.  New 
Hampshire  03874 

11.  Fitchburg  Gas  and  Electric 
Company,  285  John  Fitch  Highway. 
P.O.  Box  2070.  Fitchburg. 
Massachusetts  01420 

12.  Green  Mountain  Power  Ccnrporation. 
25  Green  Mountain  Drive,  P.O.  Box 
850,  South  Burlington,  Vermont 
05402-0580 

13.  New  England  Electric  System,  25 
Research  Drive.  Westborough. 
Massachusetts  01582 

14.  Northeast  Utilities,  P.O.  Box  270, 
Hartford,  Connecticut  06141-0270 

15.  Public  Service  of  New  Hampshire, 
1000  Ebn  Street.  P.O.  Box  330, 
Manchester,  New  Hampshire  03105 

16.  Taunton  Mimicipal  Lighting  Plant. 
55  Weir  Street,  Taunton, 
Massachusetts  02780 

17.  The  United  Illuminating  Company, 
157  Church  Street,  New  Haven, 
Connecticut  06506 

18.  Vermont  Electric  Power  Company, 
Inc.,  RR 1.  Box  4077.  Rutland, 
Vermont  05701 
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19.  Vermont  Marble — Power  Division, 
61  Main  Street,  Proctor.  Vermont 
05765. 

What  If  the  Government  of  Canada 
Imposes  Testing  on  United  States  Motor 
Carriers  Entering  Canada? 

The  FHWA  would  also  expect  the 
four  named  Canadian  electric  utility 
motor  carriers  to  seek  reciprocity  with 
the  Government  of  Canada  for  the 
United  States  electric  utility  motor 
carriers  in  the  New  England  Mutual 
Assistance  Roster,  if  the  Government  of 
Canada  or  the  affected  provinces 
promulgate  regulations  that  do  not 
currently  apply  to  those  carriers  under 
United  States  laws  or  regulations.  In  this 
way,  the  Government  of  Canada  would 
treat  the  United  States  electric  utility 
motor  carriers  the  same  as  the  United 
States  Government  would  treat 
Canadian  electric  utility  motor  carriers 
responding  to  the  same  types  of  electric 
utility  emergencies. 

Would  a  Waiver  of  the  Canadian 
Electrical  Utilities  Be  in  the  Public 
Interest  and  Not  Diminish  the  Safe 
Operation  of  Commercial  Motor 
Vehicles? 

The  FHWA  has  determined  this 
waiver  meets  the  requirements  of  49 
U.S.C.  31315  and  believes  it  would  be 
in  the  public  interest  to  provide  a 
limited  waiver  to  the  Canadian  electric 
utility  motor  carriers.  The  Canadian 
electric  utility  motor  carriers  and  their 
drivers  do  not  normally  operate  in  or 
through  the  United  States.  Unlike  a 
Canadian  for-hire  or  private  motor 
carrier  that  regularly  delivers  or  picks 
up  products,  or  a  provincial  or  Canadian 
Federal  government  entity  regularly 
traversing  a  State  to  service  provincial 
citizen  interests,  the  Canadian  utilities 
would,  on  rare  occasions,  enter  the 
United  States  for  limited  periods  of  time 
for  the  sole  purpose  of  restoring 
electrical  service  to  United  States 
citizens.  The  FHWA  believes  such 
limited  and  infrequent  operations  in  the 
United  States  would  not  diminish  the 
safe  operations  of  commercial  motor 
vehicles  and  is  in  the  public  interest, 
especially  in  the  affected  localities. 

The  FHWA  believes,  through  mutual 
cooperation  with  Canadian  authorities, 
the  Canadian  Federal  and  provincial 
governments  have  suffident  regulations 
in  place  for  Canadian  electric  utility 
motor  carriers  to  limit  drivers'  use  of 
alcohol  and  controlled  substances  while 
operating  commercial  motor  vehicles 
wholly  within  Canada.  See  Standard  6, 
hems  12.1  through  12.6,  13.1.  and  13.2 
of  the  National  Safety  Code  for  Motor 
Carriers,  Canada,  December  1994.  Under 
current  FHWA  regulations,  these 


Canadian  motor  carriers  would  not  be 
subject  to  United  States  alcohol  and 
controlled  substances  testing  rules, 
unless  they  came  into  the  United  States 
for  a  few  days  on  rare  occasions.  Read 
literally,  the  FHWA's  current 
regulations  would  require  these 
Canadian  electrical  utility  motor  carriers 
to  set  up  programs  to  conduct  testing  for 
drivers  who  may  never  come  across  the 
United  States-Canadian  border  or  for 
drivers  that  cross  the  border  on  a  very 
limited  emergency  basis.  This  is 
unreasonable  in  the  FHWA's  view.  The 
FHWA  does  believe,  however,  it  is 
reasonable  to  require  testing  for  those 
Canadian  for-hire,  private,  and 
goverrunent  motor  carriers  and  drivers 
who  regularly  oi>erate  in  the  United 
States. 

The  FHWA  believes  that  the  alcohol 
and  controlled  substances  testing  rules 
would  prevent  Canadian  electric  utiUty 
motor  carriers  and  their  Canadian 
drivers  from  responding  quickly  and 
effectively  to  requests  for  electrical 
emergency  relief  within  the  United 
States.  The  FHWA  beUeves  it  would  be 
contrary  to  the  public  interest  to  enforce 
rules  that  would  delay  efforts  to  protect 
lives  and  property. 

Conversely,  safe  operation  of 
commercitl  motor  vehicles  may  well 
depend  upon  rapid  emergency  response, 
e.g.,  to  restore  electricity  to  traffic 
signals.  The  safety  of  the  pubUc  would 
also  depend  upon  rapid  emergency 
response,  e.g.,  to  restore  electricity  as  a 
source  of  heat  and  light  to  hospitals,  the 
elderly,  and  homes  in  general.  The 
FHWA  adopted  the  alcohol  and 
controlled  substances  testing  rules  to 
enhance  safety.  The  regulatory  burdens 
the  testing  requirements  entail  are  not 
justifiable  when  their  effect,  during 
limited  periods  when  electric  power 
failures  can  most  effectively  be 
contained  or  mitigated,  is  to  increase  the 
risks  topublic  health  and  welfare. 

The  FHWA  does  not  believe  this 
proposed  waiver  will  impair  the  safety 
of  the  Canadian  electric  utilities'  motor 
vehicle  operations  during  emergencies. 
Other  applicable  provisions  of  the 
Federal  Motor  Carrier  Regulations  (49 
CFR  parts  300  through  399)  would 
remain  in  effect,  unless  an  authority 
having  the  power  to  declare  an 
emergency,  as  set  forth  in  49  CFR 
390.23,  does  so.  Commercial  driver's 
license  requirements  in  49  CFR  part  383 
(and  those  under  the  Canadian  National 
Safety  Code)  would  not  be  waived  even 
if  49  CFR  390.23  was  used  to  grant 
specific  relief. 

For  more  than  60  years  motor  carriers 
have  been  prohibited  from  permitting 
drivers  to  drive  while  using  liquor  or 
narcotic  drugs.  See  1  M.C.C.  1,  at  19 


(1936).  Based  upon  data  reported  to 
FHWA  by  motor  carriers,  motor  carriers 
generally  use  drivers  who  test  almost  98 
percent  free  of  controlled  substances 
and  almost  100  percent  free  of  alcohol. 
See  63  FR  2172.  January  14. 1998.  The 
FHWA  believes  that  it  should  not  force 
the  Canadian  electrical  utility  motor 
carriers  to  begin  a  program  the  FHWA 
believes  would  have  little  benefit  to  the 
citizens  of  the  United  States. 


Analyses  and  Notices 

The  FHWA  has  initially  determined 
that  this  action  is  not  a  significant 
action  within  the  meaning  of  the 
Department  of  Transportation's  policies 
and  procedures. 

The  FHWA  believes  it  is  necessary  to 
provide  a  shorter  conmient  period  than 
normal  for  this  proposal.  This  action  is 
needed  for  the  winter  season  when  the 
FHWA  believes  the  New  England 
Mutual  Assistance  members  would  most 
need  the  assistance  of  the  Canadian 
electric  utility  motor  carriers  covered  by 
this  action.  The  FHWA  believes  it  is 
imperative  to  provide  New  England 
citizens  the  greatest  amoimt  of 
protection  against  the  loss  of  life  and 
property  by  jMroviding  relief  should  the 
need  arise.  The  FHWA  does  not 
anticipate  great  interest  in,  or  a  large 
number  of  comments  on,  this  proposal. 
Thus,  the  FHWA  beUeves  a  30-day 
comment  period  is  sufficient  for  this 
proposed  action. 

hi  compliance  with  the  Regulatory 
FlexibiUty  Act  (Pub.  L.  96-354.  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
initial  effects  of  this  waiver  on  small 
entities  with  twenty  or  less  truck 
tractors  or  straight  trucks. 

Initial  Flexibility  Analysis  (IF A) 

This  action  proposes  to  provide  a 
limited  waiver  to  certain  Canadian 
electric  utility  motor  carriers  and  their 
drivers.  The  FHWA  believes  there  are  a 
maximiun  of  four  affected  small  entities 
at  this  time.  These  would  be  the 
Canadian  electric  utilities  named  above. 
Additional  Canadian  electric  utilities 
would  be  eligible  for  this  proposed 
waiver,  if  the  electric  utilities  are 
domiciled  and  operate  primarily  (i.e.,  51 
percent  or  more)  in  one  of  the  four 
Canadian  provinces  of  Ontario,  Quebec, 
New  Brunswick,  or  Nova  Scotia. 

The  United  States  electric  utilities 
named  would  be  required,  without  this 
waiver,  to  limit  the  responders  available 
to  restore  highway  safety,  e.g.,  traffic 
signals,  and  restore  electric  power  to 
their  customers.  Failure  to  grant  the 
waiver  may  delay  the  efficient  and 
quick  response  to  restore  electric  power 
to  prevent  highway  accidents  and 


UMI 


incidents,  and  to  save  lives  from  cold 
weather. 

The  FHWA  believes  no  other  Federal 
rules  exist  for  alcohol  and  controlled 
substances  testing  of  Canadian  electric 
utility  motor  carriers  responding  to  New 
England  Mutual  Assistance  roster 
members.  The  FHWA  is  aware  of 
Nuclear  Regulatory  Commission  (NRC) 
and  Department  of  Energy  (DOE)  testing 
requirements  for  alcohol  and  controlled 
substances,  but  believes  these  are 
limited  to  nuclear  power  plants  and 
DOE  installations  in  the  United  States. 
The  FHWA  believes  the  four  named 
Candian  electric  utility  motor  carriers 
would  not  be  required  by  the  NRC  or 
DOE  to  require  alcohol  and  controlled 
substances  testing  to  restore  electric 
power  to  United  States  customers.  The 
FHWA  would  like  information  from 
New  England  Mutual  Assistance  Roster 
members  whether  NRC  or  DOE  have 

Tlations  requiring  such  testing, 
ised  upon  this  IFA  evaluation,  the 
FHWA  beUeves  any  impact  upon  these 
small  entities  is  highly  unUkely. 
Furthermore,  the  FHWA  notes  the 
Omnibus  Act  mandates  alcohol  and 
controlled  substances  testing  and  the 
CMVSA  mandates  the  waiver  authority 
irrespective  of  the  size  of  the  entities. 

For  the  reasons  in  the  IFA  above,  the 
FHWA  initially  certifies  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  FHWA  will  conduct  a  final 
flexibility  analysis  based  upon  any 
comments  to  the  docket. 

This  proposed  waiver  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(the  Unfunded  Mandates  ActJCPub.  L. 
104-4, 109  Stat.  48).  The  FHWA  has 
determined  this  action  does  not  have 
sufficient  unfunded  mandate 
implications  to  warrant  the  preparation 
of  an  unfunded  mandate  assessment. 

The  amendments  made  by  this 
proposed  waiver  would  not  have  a 
substantial  direct  effect  on  States,  nor 
on  the  relationship  or  distribution  of 
power  between  the  national  government 
and  the  States  because  these  changes 
proposed  here  do  little  to  Umit  the 
policy  making  discretion  of  the  States. 

The  waiver  is  not  intended  to  preempt 
any  State  law  or  State  regulation. 
Moreover,  the  changes  made  by  this 
waiver  would  impose  no  additional  cost 
or  burden  upon  any  State.  Nor  would 
the  waiver  have  a  significant  effect  upon 
the  ability  of  the  States  to  discharge 
traditional  State  governmental 
functions. 

For  purposes  of  section  202  of  the 
Unfunded  Mandates  Act,  the  waiver  of 
alcohol  and  controlled  substances 
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testing  requirements  would  not  impose 
a  burden  «eater  than  $100  million. 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA).  44  U.S.C.  3501  et  seq., 
the  FHWA  estimates  this  proposal 
would  have  an  annual  burden  savings  of 
about  $21,000.  The  FHWA,  therefore,  is 
not  required  to  prepare  a  separate 
unfunded  mandate  assessment  for  this 
proposed  waiver. 

Tne  information  collection 
requirements  associated  with 
compliance  by  Canadian  motor  carriers 
and  drivers  with  part  382  was  included 
in  the  information  collection  budget 
approval  request  approved  on 
September  22. 1997.  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  PRA  and  has  been  assigned  OMB 
control  number  2125-0543,  approved 
through  September  30,  2000. 

The  FHWA  estimates  four  Canadian 
electric  utility  motor  carriers  would 
send  no  more  than  100  drivers  to  the 
United  States  for  an  emergency  relief 
effort.  The  FHWA  estimates  these  four 
Canadian  electric  utility  motor  carriers 
have  a  few  thousand  drivers  each  since 
they  are  monopolies  in  the  areas  they 
serve,  but  would  only  send  a  couple 
dozen  drivers  to  an  emergency  in  the 
United  States. 

The  FHWA  has  calculated  the 
information  collection  burden  on  these 
carriers  in  complying  with  part  382 
based  upon  figures  submitted  and 
approved  by  the  OMB  in  1997.  See 
Docket  No.  FHWA-1997-2313-7.  The 
foiu-  motor  carriers  would  share  an 
estimated  information  collection  start- 
up cost  of  $US  10,000  (excluding 
laboratory  set-up  costs)  and  an 
estimated  recurring  annual  cost  of  $US 
21.000  and  240  hours  of  time.  The 
FHWA  excluded  laboratory  start-up 
information  collection  costs  because  the 
approximately  70  laboratories  across  the 
United  States  and  Canada  able  to 
perform  the  analysis  of  urine  specimens 
have  been  in  operation  for  at  least  one 
year  and  have  incurred  the  start-up 
costs  in  prior  years.  The  Canadian  motor 
carriers  would  not  incur  the  laboratory's 
start-up  costs.  The  FHWA  has 
calculated  into  the  figure,  though,  the 
information  collection  cost  of  setting  up 
contracts  with  the  laboratories  to 
conduct  the  testing. 

The  FHWA  has  included  revised 
spreadsheets  for  these  calculations  in 
this  docket  for  review.  Refer  to  the 
docket  number  appearing  at  the  top  of 
this  dociunent. 

If  the  FHWA  grants  this  waiver,  the 
FHWA  will  submit  a  request  to  the 
OMB,  on  a  Form  OMB-83C,  to  reduce 
the  information  collection  burden  by 
these  amounts,  or  revised  amounts 
based  upon  comments  to  this  docket. 


The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Authority:  49  U.S.C.  31301  et  seq.;  and  49 
CFR  1.48. 

Issued  on:  March  4. 1998. 

Kenneth  R.  Wykle, 

Administrator,  Federal  Highway 
Administratiort. 

(PR  Doc.  96-6373  Filed  3-11-98;  8:45  am) 

MUNQ  CODE  4t10-22-P 


DEPARTMENT  OF  TRANSPORTATION 

National  HIgtiway  Traffic  Safety 
Adminiatration 

[Doctot  No.  NHTSA-08-^420] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY;  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  estabUshed 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

The  proposed  information  for  which 
OMB  approval  is  being  sought  pertains 
to  the  content  of  petitions  for  exemption 
from  the  minimum  driving  range 
requirement  for  dual  fuel  electric 
passenger  automobiles.  This  may  be 
necessary  for  a  manufacturer  to  seciu« 
a  favorable  corporate  average  fuel 
economy  (CAFE)  calculation. 
DATES:  Comments  must  be  received  on 
or  before  May  11, 1998. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  number  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  U.S.  Department  of 
Transportation,  Docket  Management. 
PL-401,  400  Seventh  Street,  Southwest, 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  Control  Number.  It 
is  requested,  but  not  required,  that  one 
original  plus  two  copies  of  the 
comments  be  provided.  The  Docket 
Section  is  open  on  weekdays  from  10 
a.m.  to  5  p.m. 


UMI 
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FOn  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Mr.  Michael 
Robinson,  NHTSA  Information 
Collection  Clearance  Officer,  NHTSA, 
400  Seventh  Street,  Southwest,  Room 
5110,  NAD-52,  Washington,  D.C.  20590. 
Mr.  Robinson's  telephone  number  is 
(202)  366-9456.  Please  identify  the 
relevant  collection  of  information  by 
referring  to  its  0MB  Control  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  (at  5  CFR  1320.8(d)).  an 
agency  must  ask  for  public  comment  on 
the  following: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  tne  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utihty,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements.  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collection  of  information: 

Title  49,  United  States  Code,  Chapter 
329 

Background 

A  manufacturer  of  a  dual  fueled 
electric  passenger  automobile  may  enjoy 
a  favorable  calculation  of  its  corporate 
average  fuel  economy  (CAFE),  provided 
it  can  meet  certain  minimum  driving 
range  requirements  that  are  established 
by  NHTSA  and  shall  be  based  on  the 
Environmental  Protection  Agency's 
urban  and  highway  fuel  economies  as 
determined  for  average  fuel  economy 
purposes  for  those  vehicles.  The 


minimum  driving  range  that  is 
established,  must  be  accomplished 
when  operating  on  the  alternative  fuel 
only  (49  U.S.C.  32901(c)). 

49  U.S.C.  32901  (c)(2)(A)  states  that 
"The  Secretary  may  prescribe  a  lower 
minimum  driving  range  for  a  specific 
model  than  that  prescribed  under 
paragraph  (1)  of  this  subsection."  It 
further  states  that  "A  manufacturer  may 
petition  for  a  lower  range  than 
prescribed  under  paragraph  (1)  for  a 
specific  model." 

In  order  to  ascertain  whether  an 
exemption  should  be  granted  and  a 
lower  minimum  driving  range  should  be 
established  for  a  specific  model,  the 
Secretary  shall  consider  such  items  as 
consumer  acceptability,  economic 
practicability,  available  technology, 
environmental  impact,  safety, 
drivability,  performance,  and  any  other 
factors  the  Secretary  considers  relevant. 
Ref.  (49  U.S.C.  32901  (c)(3)). 

Type  of  Request:  Reinstatement  of 
clearance. 

OMB  Clearance  Number:  2127-0554. 
Form  Number:  This  collection  of 
information  uses  no  standard  form, 
however,  it  allows  for  a  manufacturer  to 
petition  the  agency  for  an  exemption 
from  the  established  minimiun  driving 
range  for  dual  fueled  electric  passenger 
automobiles  when  operating  on 
electricity  only.  Certain  prescribed 
information  is  requested  to  be  included 
that  will  enable  the  agency  to  make  a 
determination  whether  to  grant  an 
exemption  or  not  and  aid  in  the 
assigning  a  lower  minimum  driving 
range. 

Requested  Expiration  Date  of 
Approval:lAaxch.  1,  2001. 

Description  of  the  Need  for  and 
Proposed  Use  of  the  Information:  This 
information  will  be  used  by  NHTSA  to 
determine  whether  manufacturers  are 
complying  with  certain  provisions  of 
the  applicable  statutes  (Alternative 
Motor  Fuels  Act  of  1988.  and  Average 
Fuel  Economy  Standards).  It  will  also 
allow  the  agency  to  evaluate  the  overall 
vehicle  design  in  terms  of 
environmental  impact,  safety, 
performance,  and  other  factors  that 
might  justify  the  granting  of  an 
exemption. 

Description  of  Likely  Respondents: 
Based  on  responses  from  other  notices 
such  as  the  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  and  the  Notice  of 
Proposed  Rulemaking  (NPRM),  it  is 
anticipated  that  there  would  be  fewer 
than  10  passenger  car  manufacturers 
that  would  seek  such  an  exemption  over 
a  three  year  period.  There  is  a 
possibility  that  some  of  these 
manufacturers  would  be  small 
businesses  (i.e.,  ones  that  employ  less 


than  500  persons)  and  may  not  have 
access  to  some  of  the  latest  technology 
needed  to  meet  the  minimum  driving 
range  on  electricity  only.  These  small 
businesses  that  might  be  adversely 
affected  could  also  be  ehgible  for  an 
exemption  under  the  low  volume 
criteria.  The  ficequency  of  the  petitioning 
burden  would  then  be  market  driven. 
The  others  would  be  large  volume 
manufacturers  seeking  to  improve  their 
CAFE. 

Estimate  of  Total  Annual  Reporting 
and  Record  Keeping  Burden  Resulting 
From  the  Collection  of  Information: 
NHTSA  estimates  from  previous 
information  collection  that  the  vehicle 
manufacturers  will  incur  a  total  annual 
reporting  and  recordkeeping  burden  of 
less  than  two  hundred  sixty  six  hours 
(266  hr.).  This  is  based  on  an  estimate 
of  no  more  than  80  hr.  to  prepare  the 
petition,  spread  between  ten  (10) 
manufacturers,  over  a  three  year  period. 

Issued  on:  March  4, 1998. 
L.  Robert  Shelten, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[PR  Doc.  98-6299  Filed  3-11-98;  8:45  amj 

BILUNO  OOOE  4910-a»-P 


DEPARTMEm'  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  NO.  AB-167  (Sub-Na  1182X)1 

Consolidated  Rail  Corporation— 
Atiandonment  Exemption — in  Indiana 
County,  PA 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  11.80  mile 
portion  of  the  Blairsville  Secondary 
Track  between  milepost  5.70±  and 
milepost  17.50±,  in  Indiana  County.  PA. 
The  line  traverses  United  States  Postal 
Service  Zip  Codes  15716, 15717. 15750 
and  15748. 

Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  Hne;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 


(newspaper  publication),  and  49  CFR 
1152.S0(d)(l)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affiected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co.— 
Abandonment—  Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effiective  on  April  11, 1998,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, '  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  imder  49  CFR 
1152.29  must  be  filed  by  March  23, 
1998.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  1, 1998, 
with:  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control 
Unit.  1925  K  Street.  N.W..  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  John  J.  Paylor, 
Association  General  Counsel, 
Consolidated  Rail  Corporation,  2001 
Market  Street— 16A,  Philadelphia.  PA 
19101-1416. 

H  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandoimient's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Enviroimiental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  March  17, 1998. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board. 
Washington.  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
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'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  enviroiunental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Sectioaof 
&ivironmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Bail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  S900.  See  49  OT*  10O2.2(f)(25).  This  fee  is 
scheduled  to  increase  to  SIOOO,  eflective  March  20, 
1998. 


after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  Conrail  shall  file  a  notice 
of  consimimation  with  the  Board  to 
signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  Conrail 's  filing  of  a  notice  of 
consummation  by  March  12, 1999,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  March  4, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Pnxeedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc  98-6232  Filed  3-11-98;  8:45  am) 

BILLMQ  CODE  4t1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
InstitutkMis  Fund;  Notice  of  Open 
Meeting  of  the  Conununity 
Development  Advisory  Board 

agency:  Community  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  the 
third  meeting  of  the  Community 
Development  Advisory  Board  (the 
"Advisory  Board"),  which  provides 
advice  to  the  Director  of  the  Community 
Development  Financial  Institutions 
Fund  (the  "Fund"). 

DATES:  The  third  meeting  of  the 
Community  Development  Advisory 
Board  will  be  held  on  Friday,  March  27, 
1998  at  10:00  a.m. 

FOfl  FURTHER  INFORMATKM  CONTACT:  The 
Community  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury,  601 13th  Street.  NW., 
Suite  200  South.  Washington.  D.C. 
20005,  (202)  622-8662  (this  is  not  a  toll- 
free  number). 

SUPPLEMENTARY  INRMMATfON:  Section 
104(d)  of  the  Commimity  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4703(d))  established 
the  Community  Development  Advisory 
Board.  The  charter  for  the  Advisory 
Board  has  been  filed  in  accordance  with 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  and  with  the 
approval  of  the  Secretary  of  the 
Treasury. 


The  function  of  the  Advisory  Board  is 
to  advise  the  Director  of  the  Fund  (who 
has  been  delegated  the  authority  to 
administer  the  Fimd)  on  the  policies 
regarding  the  activities  of  the  Fund.  The 
Fund  is  a  wholly  owned  corporation 
within  the  Department  of  the  Treasury. 
The  Advisory  Board  shall  not  advise  the 
Fund  on  the  granting  or  denial  of  any 
particular  application.  The  Advisory 
Board  shall  meet  at  least  annually. 

It  has  been  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that 
regulatory  impact  analysis  therefore  is 
not  required.  In  addition,  this  document 
does  not  constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C 
Chapter  6). 

The  third  meeting  of  the  Advisory 
Board,  all  of  which  will  be  open  to  the 
public,  will  be  held  in  the  Boardroom  of 
the  American  Institute  of  Architects, 
1735  New  York  Avenue,  NW., 
Washington.  D.C,  on  Friday.  March  27, 
1998  at  10:00  a.m.  The  room  will 
accommodate  75  persons.  Seats  are 
available  on  a  first-come,  first-served 
basis.  Participation  in  the  discussions  of 
the  meeting  will  be  limited  to  Advisory 
Board  members  and  Department  of  the 
Treasury  staff.  AnycHie  who  would  like 
to  have  the  Advisory  Board  consider  a 
written  statement  must  submit  it  to  the 
Fimd,  at  the  address  of  the  Fund 
specified  above  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  by  4:00 
p.m.,  Tuesday,  March  24, 1998. 

At  the  meeting,  the  new  management 
of  the  Fimd  will  be  introduced, 
information  will  be  presented  on  the 
past  rounds  of  the  Commimity 
Development  Financial  Institutions 
Program  and  the  Bank  Enterprise  Award 
Program,  and  the  Director  of  the  Fund 
will  seek  advice  from  members  of  the 
Community  Development  Advisory 
Board  regarding  future  rounds  under 
these  programs,  new  initiatives  of  the 
Fund  and  the  utilization  of  the  Advisory 
Board. 

Authority:  12  U.S.C.  4703;  Chapter  X.  Pub. 
L.  104-19, 109  Stat.  237. 

Dated:  March  9. 1998. 

EUenLazar, 

Director,  Community  Development  Financiai 
Institutions  Fund. 

[FR  Doc.  98-6412  Filed  3-11-98;  8:45  am) 

MUJNO  COM  4t1»-T«-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

DATEATIME:  Thursday,  March  19, 1998, 


9:00  a.m.-5:30  p.m. 
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location:  1550  M  Street,  NW.,  M  Street 
Lobby  Conference  Room,  Washington, 
DC  20005. 

STATUS:  Open  Session— Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 
AGENDA:  March  1998  Board  Meeting; 
Approval  of  Minutes  of  the  Eighty-Third 
Meeting  (January  22. 1998)  of  the  Board 
of  Directors;  Chairman's  Report; 
President's  Report;  Committee  Reports; 
Review  of  Unsolicited  Grant 
Applications;  Review  of  fellowship 
applications;  Space  Plans;  Other 
General  Issues. 

CONTACT:  Dr.  Sheryl  Brown,  Director, 
Office  of  Communications,  Telephone: 
(202) 457-1700. 

Dated:  March  10, 1998. 
Charles  E.  Nelson, 

Vice  President  for  Management  and  Finance. 
United  States  Institute  of  Peace. 
|FR  Doc.  98-6535  Filed  3-10-98;  12:32  pml 

BtUJNQOOOE  H20-AR-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Fomier 
Prisoners  of  War,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
will  be  held  on  May  4th  through  6th, 
1998,  at  the  Department  of  Veterans 
Affairs,  VA  Central  Office.  810  Vermont 
Avenue.  NW..  Washington.  DC  20420. 
On  May  4th,  the  meeting  will  be  held 
in  Room  930  and  on  both  May  5th  and 
6th,  the  meeting  will  be  held  in  Room 
630.  Each  day  the  meeting  will  convene 
at  9:00  a.m.  and  end  at  5:00  p.m.  The 
meeting  is  open  to  the  public. 


The  purpose  of  the  meeting  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  under 
title  38,  United  States  Code,  for  veterans 
who  are  former  prisoners  of  war,  and  to 
make  recommendations  on  the  need  of 
such  veterans  for  compensation,  health 
care  and  rehabilitation. 

The  agenda  for  May  4th  will  begin 
with  a  review  of  committee  reports  and 
an  update  on  the  eight  issues  and  five 
recommendations  made  to  the  Secretary 
on  ways  to  help  VA  improve  services  to 
our  POW  community  since  the  last 
meeting.  The  agenda  on  May  5th  will 
include  general  business  and  a 
presentation  of  POW  issues  by  the 
administrative  and  medical 
subcommittee  of  the  Advisory 
Committee.  The  Committee  has  invited 
medical  professionals  from  VA  field 
activities  (those  who  work  with  Ex-POW 
veterans)  and  medical  professionals 
from  the  National  Institute  of  Health 
and  from  the  Naval  Aero  Medical 
Institute,  Pensacola,  Florida,  for  their 
input  to  the  Committee.  On  May  6th, 
there  will  be  discussions  relating  to 
complaints  received  from  former  POWs 
as  to  their  care,  treatment  at  VA  medical 
centers,  and  compensation  benefits. 
Subcommittee  work  will  also  be 
completed  by  medical  professionals 
who  sit  on  the  Committee.  They  will 
review  and  analyze  the  comments  that 
had  been  discussed  by  the  Committee 
throughout  the  meeting  for  the  purpose 
of  assisting  and  compiling  a  final  report 
to  be  sent  to  the  Secretary. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Ms. 
Krsitine  Moffitt,  Director,  Compensation 
and  Pension  Service  (21),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Submitted 
material  must  be  received  at  least  five 
business  days  prior  to  the  meeting. 
Members  of  the  public  may  be  asked  to 


clarify  submitted  material  prior  to 
consideration  by  the  Committee.  A 
report  of  the  meeting  and  roster  of 
Committee  members  may  be  obtained 
from  Ms.  Moffitt. 

Dated:  March  5, 1998. 

By  Direction  of  the  Acting  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[PR  Doc.  98-6366  Filed  3-11-98;  8:45  am] 

BILLING  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group, 
Notice  of  Availability  of  Annual  Report 

Under  Section  10(d)  of  Public  Law 
92-463  (Federal  Advisory  Committee 
Act),  notice  is  hereby  given  that  the 
Annual  Report  of  the  Department  of 
Veterans  Affairs  Special  Medical 
Advisory  Group  for  Fiscal  Year  1997  has 
been  issued. 

The  report  summarizes  activities  of 
the  Group  relative  to  the  care  and 
treatment  of  disabled  veterans  and  other 
matters  pertinent  to  the  Department  of 
Veterans  Affairs,  Veterans  Health 
Administration.  It  is  available  for  public 
inspection  at  two  locations: 

Federal  Documents  Section,  Exchange 
and  Gift  Division,  LM  632,  Library  of 
Congress,  Washington.  D.C.  20540 
and 

Department  of  Veterans  Affairs,  Office 
of  the  Under  Secretary  for  Health,  VA 
Central  Office,  Room  811,  810 
Vermont  Avenue,  N.W,  Washington, 
D.C.  20420. 
Dated:  February  26, 1998. 
By  Direction  of  the  Secretary. 

Heyward  Bannister, 

Committee  Management  Officer. 

[FR  Doc.  98-6359  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  21, 22. 23. 28,  32,  and  34 

RIN  0790-AG28 

DoD  Grant  and  Agreement  Regulations 

AGENCY:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  The  Department  of  Defense 
(DoD)  is  completing  the  establishment 
of  most  of  the  DoD  Grant  and  Agreement 
Regulations  (DoEXiARs).  The  DoDGARs 
provide  uniform  policies  and 
procedures  for  DoD  Components'  award 
and  administration  of  grants  and 
cooperative  agreements. 

DATES:  These  final  rules  are  effective  on 
April  13, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Herbst;  0DDR8cE(R);  3080  Defense 
Pentagon;  Washington.  DC  20301-3080. 

SUPPLBMENTARY  INFORMATION:  The 
specific  regulatory  actions  that  are  being 
taken  are  to:  (1)  adopt  four  new  parts  of 
the  DoDGARs  (32  CFR  parts  21,  22,  32, 
and  34);  (2)  make  minor  amendments  to 
update  one  of  the  four  existing  parts  of 
the  DoDGARs  (32  CFR  part  28);  and  (3) 
eliminate  another  of  the  existing  parts 
(32  CFR  part  23),  by  incorporating  its 
contents  into  one  of  the  four  new  parts 
(32  CFR  part  22). 

The  four  new  parts:  address  DoD 
Components'  overall  management  of 
grant  and  agreement  functions;  set  forth 
DoD  Components'  and  grants  officers' 
responsibilities  related  to  the  award  and 
administration  of  grants  and 
agreements;  implement  administrative 
requirements  in  0MB  Circular  A-110 
for  grants  and  agreements  awarded  to 
institutions  of  higher  education  and 
other  nonprofit  organizations;  and 
establish  administrative  requirements 
for  awards  to  for-proht  organizations. 

The  minor  amendments  to  the 
existing  part  provide  DoD-specific 
procedures  related  to  Govemmentwide 
restrictions  on  lobbying. 

The  part  that  is  being  removed,  with 
its  contents  incorporated  into  another 
part,  is  the  rule  implementing  a  law  that 
prohibits  the  Department  of  Defense 
from  providing  funds  by  grant  to 
institutions  of  higher  education  that 
have  policies  of  denying,  or  that 
effectively  prevent,  the  Secretary  of 
Defense  from  obtaining  for  military 
recruiting  purposes:  entry  to  campuses; 
access  to  students  on  campuses;  or 
access  to  directory  information 
pertaining  to  students. 


A.  Background 

DoD  published  a  notice  in  the  Federal 
Register  on  August  26, 1996  (61  FR 
43867)  requesting  comments  on  four 
new  DoDGARs  parts  and  updates  to  two 
other  parts.  DoD  received  comments 
from:  three  universities;  an  association 
of  academic  institutions;  an  industry 
association;  an  attorneys'  association; 
the  Office  of  Management  and  Budget 
(OMB)  and  one  other  non-DoD  Federal 
agency;  and  several  DoD  Components. 
All  comments  were  considered  in 
developing  the  final  rule. 

Some  comments  concerned  a  future 
DoDGARs  part  that  was  mentioned  in 
the  Federal  Register  preamble  to  the 
proposed  rules.  That  future  part,  which 
is  not  included  in  this  rulemaking,  is 
being  developed  for  a  class  of  research 
agreements  with  for-profit  firms  that  is 
meant  to  help  integrate  the  defense  and 
non-defense  portions  of  the  U.S. 
technology  and  industrial  bases.  The 
future  part  therefore  will  provide  more 
flexible  administrative  requirements 
than  those  contained  in  part  34  of  this 
rulemaking.  Comments  pertaining  to 
that  future  part  are  addressed  herein 
only  to  the  extent  that  they  also  relate 
to  parts  that  are  included  in  this 
rulemaking. 

The  following  sections  present  a 
summary  of  the  major  comments 
grouped  by  subject,  and  the  responses  to 
the  comments.  Changes  in  the  rules  are 
discussed  in  the  responses  to  the 
comments.  Other  changes  were  made  to 
increase  readability. 

B.  Comments  and  Responses 

Comments  on  General  Matters 

Comment:  The  DoDGARs  should  be 
included  as  a  supplement  to  the  rules 
for  award  and  administration  of 
procurement  contracts,  in  the  Defense 
Federal  Acquisition  Regulation 
Supplement.  That  would  give  DoD 
contracting  officers  a  single  source  for 
rules  on  contracts,  grants,  and 
cooperative  agreements. 

Response:  No  change.  It  would  be 
inappropriate  to  merge  regulations  for 
assistance  instruments  with  the 
regulations  for  contracts,  which  are  used 
for  the  very  different  purpose  of 
acquisition. 

Comment:  The  DoDGARs  should 
include  a  structured  format  for  grants 
and  cooperative  agreements,  which 
could  be  similar  to  the  uniform  contract 
format  that  is  currently  in  48  CFR  part 
15,  in  the  Federal  Acquisition 
Regulations.  The  format  could  be  an 
outline  of  major  topical  headings  and 
specific  clauses  and  provisions  that  are 
either  mandatory  or  optional. 


Response:  No  change.  There  are 
efforts  ciurently  among  DoD  activities, 
some  in  coordination  with  other  Federal 
agencies,  to  maintain  uniform  formats 
for  assistance  instruments  that  are  used 
for  similar  purposes  (e.g.,  research). 
Codifying  a  single  standard  format  in 
the  DoDGARs  at  this  time  likely  would 
hinder  these  efforts  and  also  could 
impede  ongoing  initiatives  to  streamline 
agency  business  practices  and  eliminate 
unnecessary  burdens  on  recipients. 

Comments  on  Instrument  Types, 
Authorities,  and  Applicability 

Comment:  The  definition  of  the  term 
"contract"  in  §  21.130  should  be 
expanded  to  include  cooperative 
agreements,  which  also  are  contracts.  In 
some  cases,  even  a  grant  is  a  contract. 

Response:  No  change.  Federal 
cooperative  agreements  and  grants  often 
are  viewed  as  "contractual  instnmients" 
because  they  are  binding  agreements 
between  two  parties.  However,  under 
the  Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C,  Chapter  63), 
Feideral  grants  and  cooperative 
agreements  are  assistance  instruments 
that  are  quite  distinct  from  Federal 
procvu«ment  contracts,  and  the  term 
"contract"  is  used  widely  to  mean 
procurement  contracts  in  Federal 
statutes  and  rules  for  procurement 
instruments.  If  the  DoD  Grant  and 
Agreement  Regulations  were  to  define 
the  term  "contract"  inconsistently  with 
the  predominant  Federal  usage,  it  would 
create  confusion  for  DoD  Components, 
other  Federal  agencies,  and  Government 
contractors. 

Comment:  The  term  "assistance" 
should  be  defined  in  §  21.130  to  exclude 
"other  transactions."  "Other 
transactions"  can  be  written  to  be  in  the 
nature  of  assistance,  but  such  legal 
instruments  should  not  be  considered  to 
be  "assistance"  for  purposes  of 
applicable  laws  and  regulations  and 
should  not  be  covered  by  the  DoDGARs. 

Response:  No  change.  "Other 
transactions,"  as  authorized  by  10 
U.S.C.  2371,  are  any  transactions  other 
than  contracts,  grants,  and  coojjerative 
agreements.  DoD  recognizes  that  there 
could  be  different  types  of  "other 
transactions,"  including  some  for 
providing  assistance.  Therefore,  the  rule 
can  not  state  categorically  that  no  "other 
transactions"  are  subject  to  the  laws  and 
regulations  that  apply  when  a  Federal 
agency  provides  assistance. 

Comment:  Paragraph  (b)  of  §  21.110 
states  that  the  DoDGARs  in  certain 
situations  may  include  rules  that  apply 
to  other  nonprocurement  instruments, 
in  addition  to  grants  and  cooperative 
agreements.  It  should  expressly  state 
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that  the  DoDGARs  do  not  apply  to 
"other  transactions." 

Response:  No  change.  Depending  on 
the  type  of  instnunent  it  is,  a  particular 
"other  transaction"  may  be  subject  to 
some  DoDGARs  rules — such  as  the  rule 
at  32  CFR  part  25  on  nonprocurement 
debarment  and  suspension — ^that  apply 
to  more  types  of  instruments  than  just 
cooperative  afiroements  and  grants. 

Comment:  The  title  of  subpart  C.  part 
21,  currently  is  "Grants  Information," 
but  it  should  be  changed  to  recognize 
the  applicability  of  the  subpart  to 
cooperative  agreements  and  other 
nonprociu^ment  instruments,  as  well  as 
grants. 

Response:  Agree.  Changed  the  title  to 
"Information  Reporting  on  Grants, 
Cooperative  Agreements,  and  Other 
Nonprocurement  Instruments." 

Ckimment:  The  use  of  the  term 
"transaction"  in  §22.220, 
"Exemptions,"  a  section  that  otherwise 
addresses  only  grants  and  cooiierative 
agreements,  may  lead  to  oonfusion  with 
the  term  "other  transaction." 

Response:  Revised  the  first  sentence 
of  §  22.220  to  make  it  clear  that  the  use 
of  the  term  "transaction"  in  this  case 
directly  follows  firom  the  section  of  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6307)  that 
authorizes  the  Director  of  the  Office  of 
Management  and  Budget  to  exempt  an 
agency  transaction. 

Comment:  The  wording  of  paragraph 
(b)  of  §  21.205,  on  the  need  for  specific 
statutory  authority  to  use  a  grant  or 
cooperative  agreement,  may  cause 
confusion.  It  may  cause  a  grants  officer 
to  believe  that  an  authorizing  statute 
must  specifically  state  that  a  grant  or 
cooperative  agreement  may  be  used. 
What  is  required  is  that  the  intent  of  the 
authorizing  statute  must  support  the  use 
of  an  assistance  instnunent. 

Response:  Agree.  Revised  the 
paragraph  to  say  that  the  intent  of  the 
authorizing  statute  must  support  the  use 
of  an  assistance  instrument. 

Comment:  The  last  sentence  in 
paragraph  (b)(2)  of  §  21.205  should 
provide  a  more  general  statement  about 
authorizing  statutes  that  do  not  require 
delegation  by  the  Secretary  of  Defense, 
consistent  with  the  paragraph's  heading, 
"Authorities  that  rise  indirectly  as  a 
result  of  statute."  The  last  sentence 
merely  provides  one  example. 

Response:  Added  a  general  statement 
to  the  paragraph. 

Comment:  Paragraph  (a)(2)  of  §  22.205 
should  be  revised  to  reflect  the  intent  of 
10  U.S.C.  2358.  which  allows  the  use  of 
cooperative  agreements  for  some 
development  projects. 

Response:  No  change.  Paragraph  (a)(2) 
of  §  22.205  does  permit  the  use  of  a 


cooperative  agreement  for  a 
development  project,  in  accordance 
with  the  Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C,  Chapter  63), 
if  the  principal  purpose  of  that 
development  project  is  assistance.  The 
paragraph  correctly  notes  that  the 
principal  purpose  of  almost  all  DoD 
development  projects  is  acquisition,  and 
that  it  therefore  is  not  appropriate  to  use 
assistance  instruments  for  carrying  out 
those  projects. 

Comment:  The  last  sentence  of 
paragraph  (a)(2)  of  §  22.205  should  be 
revised  to  recognize  that  there  is 
statutory  authority  to  use  "other 
transactions,"  as  well  as  contracts,  to 
carry  out  prototype  projects  relevant  to 
weapons  or  weapons  systems. 

Response:  Agree.  Revised  the 
sentence  to  recognize  the  use  of 
acquisition  transactions  other  than 
contracts. 

Comment:  Paragraph  (b)  of  §  22.210 
broadens  the  applicability  of  10  U.S.C. 
2358.  It  requires  that  any  research 
project  carried  out  through  a  grant  or 
cooperative  agreement  must  be  relevant 
to  defense  missions  or  interests,  even  if 
the  grant  or  cooperative  agreement  is 
awarded  under  a  statutory  authority 
other  than  10  U.S.C.  2358.  The 
paragraph  should  be  modified,  to  limit 
this  requirement  to  grants  and 
cooperative  agreements  used  to  carry 
out  research  projects  under  the 
authority  of  10  U.S.C.  2358. 

Response:  The  requirement  for 
defense  relevance  in  10  U.S.C.  2358 
applies  to  research  projects  carried  out 
under  other  authorities.  Specifically, 
under  paragraph  (c)  of  10  U.S.C.  2358, 
any  research  project  carried  out  with 
funds  appropriated  to  a  DoD  Component 
must  comply  with  that  requirement. 
Revised  paragraph  (b)  of  §  22.210  to 
clarify  the  broader  applicability  of  the 
statute. 

Comment:  The  DoD  should  clarify  the 
relationship  of  part  32,  which 
implements  OMB  Circular  A-110,  to 
parts  21  and  22.  Doing  so  will  let 
university  and  nonprofit  recipients 
know  the  extent  to  which  they  must  be 
famiUar  with  those  parts. 

Response:  Agree.  Added  a  new 
paragraph  (b)  to  §  32.1  to  clarify  that 
parts  21  and  22  provide  guidance  to 
DoD  Components  and  grants  officers 
and  do  not  directly  impose  any 
requirements  on  recipients.  Because  that 
guidance  indirectly  affects  recipients, 
the  information  in  those  parts 
concerning  internal  policies  and 
procedures  should  be  helpful  to 
recipients  of  DoD  awards. 

Comment:  Part  34  imposes 
administrative  requirements  for  awards 
to  commercial  organizations  that  are 


burdensome,  costly,  and  different  from 
normal  commercial  practice. 
Commercial  firms  that  cannot  meet  the 
reqiuremmts  of  part  34  should  be  made 
subject  to  the  future  DoDGARs  part  on 
agreements  with  more  flexible 
administrative  requirements. 

Response:  Replaced  the  term 
"commercial  organization"  throughout 
the  rule  with  "for-profit  organization." 
A  number  of  comments  revealed  that 
the  rule's  use  of  the  term  "commercial 
organizations"  to  include  all  for-profit 
organizations  confused  the  many  people 
who  use  the  term  "commercial  firms"  to 
mean  the  subset  of  for-profit  firms  that 
have  not  traditionally  performed  under 
cost-type  contracts  or  assistance 
instruments  fix)m  the  Federal 
Government. 

The  future  DoDGARs  part,  as 
described  earUer  in  this  preamble, 
concerns  a  class  of  agreements  for  use 
in  carrying  out  research  programs  to 
help  integrate  the  defense  and  non- 
defense  portions  of  the  U.S.  technology 
and  industrial  bases.  A  prime 
consideration  in  preparing  that  part  is 
removing  obstructions  to  participation 
in  defense  research  by  commercial  firms 
that  have  not  traditionally  been 
Govenunent  contractors,  where 
consistent  with  proper  stewardship  of 
Federal  funds,  lliat  distinguishes  the 
future  DoDGARs  part  from  part  34, 
which  is  intended  to  apply  to  the  more 
general  case  of  awards  for  any  type  of 
program  performed  by  a  for-profit  firm. 

Comments  on  Payments  and  Interest 

Comment:  Paragraph  (b)(2)  of 
§  22.810,  paragraph  (e)(1)  of  §  32.22,  and 
paragraph  (e)  of  §  34.12  address  the 
responsibilities  of  DoD  disbursing 
officers,  as  well  as  grants  officers.  The 
DoD  Financial  Management  Regulation 
(the  FMR.  which  is  DoD  7000.14-R) 
addresses  DoD  disbursing  officers' 
responsibilities.  Therefore,  these 
paragraphs  of  the  IDoDGARs  should  be 
revised  to  refer  to  the  pertinent  portions 
of  the  FMR,  rather  than  create  a 
dupUcative  set  of  rules. 

Response:  Agree.  Reoi^anized  and 
revised  section  22.810  to  specify 
requirements  only  in  areas  that  are 
grants  officers'  responsibilities  and  refer 
to  DoD  7000.14-R  for  requirements  that 
are  disbursing  officers'  responsibilities. 
Similarly,  revised  paragraph  (e)(1)  of 
§  32.22  and  paragraph  (e)  of  §  34.12  to 
refer  to  §  22.810,  and  thereby  to  DoD 
7000.14-R. 

Comment  Sections  32.21(b)(5)  and 
32.22(1)  should  be  revised  to  include 
references  to  the  Cash  Management 
Improvement  Act  (CMIA)  that  are 
contained  in  the  corresponding 
paragraphs  of  OMB  Circular  A-110. 
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Response:  Agree  in  part.  The  final 
rule  restores  the  Circular  A-110 
language  in  §  32.21(b)(5),  because  some 
provisions  of  the  CMIA  may  apply  in 
rare  instances  to  universities  or 
nonproHt  organizations.  The  reference 
to  the  CMIA  in  §  32.22(1).  however,  is 
not  restored;  the  Circular  should  be 
amended  to  delete  that  reference,  to 
conform  to  updated  Department  of  the 
Treasury  regulations  implementing  the 
CMIA. 

Comment.  Paragraph  (1)  of  §  32.22 
should  be  revised  to  provide  details 
about  the  data  and  format  requirements 
for  electronically  remitting  interest 
earned  on  advance  payments,  to 
facilitate  direct  deposit  in  the 
Department  of  the  Treasury  account  for 
the  Division  of  Payment  Management  of 
the  Department  of  Health  and  Human 
Services'  (DHHS/DPM). 

Response:  Revised  this  section  to 
advise  recipients  that  current 
information  on  the  format  for  electronic 
submissions  of  interest  payments 
should  be  obtained  firom  the 
administrative  grants  officer.  This  will 
help  to  ensure  that  recipients  have  up- 
to-date  information.  If  the  information 
were  codified  in  the  DoDGARs, 
recipients  would  experience  delays  due 
to  the  regulatory  process  each  time  that 
changes  were  made  in  formats  or  data 
elements  for  electronic  remittances. 

Natr  University  and  nonprofit  recipients 
that  are  subject  to  the  DoDGARs  part  32  are 
advised  of  the  following  details  about  the 
cturent  format  for  electronic  submissions,  to 
help  ensure  direct  deposit  of  electronic 
remittances  to  the  account  of  the  DHHS/ 
DPM:  the  preferred  funds  transfer  format  is 
OCD^-;  the  American  Banking  Association 
routing  number  05103670  should  appear  in 
the  third  field;  the  check  digit  in  the  fourth 
field  is  a  six  (6);  and  the  account  number  for 
the  DHHS/DPM,  which  is  303000,  should 
appear  in  the  fifth  field. 

Comment:  The  rules  need  to  be 
revised  to  implement  requirements  in 
the  Debt  Collection  Improvement  Act  of 
1996  (Title  31.  Pub.  L.  104-134)  to: 
obtain  each  recipient's  Taxpayer 
Identification  Number  (TIN);  include 
the  TIN  with  each  payment 
authorization  forwarded  to  the 
disbursing  office;  and  pay  recipients  by 
electronic  hinds  transfer  (EFT). 

Response:  Paragraph  (d)  of  §  22.420, 
which  contains  the  requirement  to 
obtain  each  recipient's  TIN,  is  revised  to 
conform  to  the  new  law  and  refer  to  it. 
Revisions  to  §  22.810  implement  the 
requirements  for  forwarding  TINs  with 
payment  authorizations  and  for 
payment  by  EFT.  Section  22.605  and 
Appendix  C  to  part  22  also  are  revised, 
to  ensure  that  award  documents  alert 


recipients  and  disbursing  officers  to  the 
requirement  for  payment  by  EFT. 

Comment:  Section  34.12,  "Payment," 
states  that  reimbursement  is  the 
preferred  method  of  payment  and  makes 
no  provision  for  payments  of  fixed 
amounts  for  accompUshment  of 
technical  milestones.  Perhaps  the 
technical-milestone  method  of  payment 
is  intended  to  be  covered  in  the  new 
DoDGARs  part,  still  in  draft,  on  flexible 
research  agreements.  Many  commercial 
companies  are  unable  or  unwilling  to 
contract  with  Do0when  payments  will 
be  made  on  a  cost  reimbursement  basis. 

Response:  No  change.  The  milestone 
payment  method  is  associated  with  the 
new  type  of  tesearch  agreement  that  will 
be  covered  by  a  future  DoDGARs  part. 

Comment:  Under  §  34.12,  for-profit 
recipients  must  remit  any  interest 
earned  to  the  DoD  Component  that 
made  the  award.  It  would  be  better  to 
have  the  recipient  remit  the  interest  to 
the  Defense  Contracting  Management 
Command  (DCMC)  office  that  has  the 
responsibility  for  administering  the 
agreement,  by  delegation  bom  the  DoD 
Component  ttiat  awarded  the  agreement. 

Response:  Revised  §  34.12  to  provide 
for  remittanoB  of  interest  to  the 
administrative  grants  officer  that  is 
responsible  for  post-award 
administration  of  the  agreement. 

Comments  on  Debt  Collection 

Comment:  Paragraph  (c)(2)(iv)  of 
section  22.820  does  not  state  how  the 
interest  rate  will  be  determined,  when  a 
recipient  owes  the  Government  interest 
on  a  debt.  The  paragraph  should 
provide  for  simple  interest  at  the  rate 
fixed  by  the  Secretary  of  the  Treasury 
under  Pub.  L.  92-41. 

Response:  Added  a  reference  in  this 
section  to  the  DoD  Financial 
Management  Regulations  (FMR)  for 
rules  covering  interest  costs.  The  FMR 
explains  how  the  interest  rate  is 
determined. 

Comment:  Section  22.820,  "Debt 
Collection,"  says  that  the  recipient  still 
may  elect  to  appeal  after  the  grants 
officer  turns  over  a  debt  to  the  Defense 
Finance  and  Accounting  Service  (DFAS) 
for  collection.  Once  a  debt  is  turned 
over  to  DFAS,  the  debt  collection  rules 
in  the  Financial  Management  Regulation 
will  apply,  and  DFAS  may  not  decide  to 
defer  the  debt  to  allow  an  appeal. 

Response:  Revised  this  section  to 
clarify  that  further  action  to  collect  the 
debt  is  deferred,  to  allow  time  for  an 
appeal,  only  when  the  recipient  notifies 
the  grants  officer  within  the  30-day 
prescribed  time  period  of  its  intent  to 
appeal.  If  the  recipient  does  not  so 
notify  the  grants  officer  within  that 


period,  the  debt  is  transfiarred  to  DFAS 
for  collection. 

Comments  on  Claims,  Disputes,  and  ' 
Appeals 

Comment  Section  22.815,  "Claims, 
disputes,  and  appeals,"  says  that  a 
recipient's  appeal  of  a  grants  officer's 
final  decision  is  to  be  based  solely  on 
the  basis  of  the  written  record,  unless 
the  Grant  Appeal  Authority  decides  to 
conduct  fact-finding  procedures  or  an 
oral  hearing  on  the  appeal.  It  would  be 
desirable  to  give  the  recipient  the  right 
to  a  hearing  before  the  Giant  Appeal 
Authority,  if  requested. 

Response:  No  change.  The  rules 
permit  the  Grant  Appeal  Authority  to 
conduct  an  oral  hearing,  and  a 
reasonable  request  from  a  recipient 
would  be  a  basis  for  doing  so.  However, 
creating  the  right  to  a  hearing  is  a  step 
toward  instituting  a  more  formal 
appeals  process,  and  there  is  no  current 
problem  that  justifies  the  increased 
Government  ad'ministration,  with 
attendant  burdens  and  costs,  that  is 
associated  with  a  more  formal  process. 
Instituting  a  more  formal  process  also 
runs  counter  to  the  direction  taken  in 
the  rule,  to  strongly  encourage 
Alternative  Dispute  Resolution  and 
other  less  cumbersome  means  of 
resolving  disputes. 

Comment  Under  §  22.820.  "D^t 
collection,"  a  debt  owed  by  a  recipient, 
based  on  a  DoD  Component's  claim, 
bears  interest  and  may  include  penalties 
and  other  administrative  costs. 
Recommend  adding  a  provision  that 
recipient  claims  also  beer  interest. 

Response:  No  change.  A  Federal 
agency  may  pay  interest  on  claims  only 
when  it  has  statutory  authority  to  do  so. 

Comment.  Paragraph  (d)(2)  of 
§  22.815.  "Claims,  disputes,  and 
appeals,"  states  that  a  grants  officer's 
decision  is  final,  but  then  goes  on  to  say 
that  it  can  be  appealed.  A  decision  that 
can  be  appealed  isn't  final. 

Response:  Revised  the  paragraph  to 
clarify  that  the  decision  is  final,  unless 
the  recipient  decides  to  appeal. 

Comments  on  Cost  Sharing,  Budget 
Revisions,  and  Other  Cost-Related 
Matters 

Comment  Paiagraph  (b)  of  section 
32.23,  "Cpst  sharing  and  matching." 
requires  the  grants  officer's  prior 
approval  for  a  university's  or  nonprofit 
organization's  use  of  unrecovered 
indirect  costs  as  cost  sharing  or 
matching.  Recipients  should  be 
authorized,  as  a  matter  of  DoD  policy,  to 
so  use  unrecovered  indirect  costs. 

Response:  Revised  this  paragraph  to 
remove  the  prior  approval  requirement 
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Comment:  Paragraph  (c)(2)  of  §  32.23, 
"Cost  sharing  and  matching,"  speciHes 
"current  fair  market  value"  as  one 
metric  for  valuing  buildings  or  land 
donated  by  a  recipient  as  cost  sharing  or 
•matching.  The  paragraph  should 
include  a  statement  that  the  DoD 
Component  may  use  any  reasonable 
basis  for  determining  the  fair  market 
value. 

Response:  Revised  the  paragraph  to 
add  the  suggested  statement. 

Comment:  Paragraph  (d)(1)  of  §  32.25, 
"Revision  of  budget  and  program 
plans,"  gives  DoD  Components  the 
option  to  waive  certain  cost-related  and 
administrative  prior  approvals  required 
by  OMB  Circulars  A-110,  A-21,  and  A- 
122.  It  would  be  preferable  for  these 
waivers  to  be  made  the  standard 
practice,  rather  than  optional. 

Response:  No  change.  DoD  awards 
grants  and  agreements  to  university  and 
nonprofit  recipients  for  various  types  of 
programs.  Some  recipients  and 
programs  need  more  oversight  than 
others.  DoD  Components  therefore  need 
the  flexibility  provided  by  the  OMB 
circulars  to  judge  on  a  case-by-case  basis 
whether  they  can  waive  these  prior 
approvals.  Furthermore,  some  of  the 
prior  approvals  in  the  cost  principles 
(OMB  Circulars  A-21  and  A-122)  relate 
to  system-wide  methods  for  handling 
indirect  costs  that  should  not  be  waived 
without  first  consulting  with  the 
cognizant  agency  responsible  for 
negotiating  the  recipient's  indirect  cost 
rate. 

Comment:  Paragraph  (d)  of  §  32.25, 
"Revision  of  budget  and  program 
plans."  does  not  include  the  language 
firom  the  corresponding  section  of  OMB 
Qrcular  A-110  that  (termits  a  university 
or  nonprofit  recipient  to  initiate  a  one- 
time extension  of  the  expiration  date  of 
an  award,  without  the  Federal  agency's 
prior  approval,  if  the  extension  requires 
no  additional  Federal  funds  (i.e.,  it  is  a 
"no-cost  extension").  Recommend  that 
DoD  include  language  authorizing 
recipients  to  initiate  no-cost  extensions, 
with  the  requirement  that  the  recipients 
notify  DoD  of  the  actions.  Regardless  of 
the  final  resolution  of  the  matter,  §  32.25 
should  clearly  state  whether  DoD 
requires  prior  approvals  for  no-cost 
extensicMis,  rather  than  remaining  silent 
and  leaving  university  and  nonprofit 
recipients  in  doubt  about  the  poUcy. 

Response:  Revised  the  sectirai  to  state 
that  EtoD  Components  may  waive  the 
prior  approval  requirement  on  a  case- 
by-case  basis,  when  the  Components 
judge  that  doing  so  would  not  cause 
them  to  fail  to  comply  with  DoD 
incremental  programming  and 
budgeting  policies.  Those  policies 
spe^fy  the  period  during  which  a  given 


fiscal  year's  appropriations  are  to  be 
used  (e.g.,  that  one  fiscal  year's  research 
funds  usually  are  to  support  effort  only 
through  the  first  three  months  of  the 
next  fiscal  year). 

Comment:  It  is  unnecessary  to  give 
DoD  Components  the  option  to  require 
university  or  nonprofit  recipients  to 
obtain  the  agency's  prior  approval  for 
rebudgeting  between  direct  cost 
categories  on  awards  in  excess  of 
$100,000,  as  provided  in  paragraph  (e) 
of  §  32.25,  "Revision  of  budget  and 
program  plans."  Paragraph  (e)  even 
appears  to  contradict  paragraphs  (c)  (1) 
through  (5)  of  §  32.25,  which  specify 
prior  approval  requirements  for  other 
budget  revisions  related  to 
nonconstruction  awards. 

Response:  DoD  Components  need  the 
flexibility  provided  by  OMB  Circular  A- 
110  to  require  prior  approvals  for  such 
budget  changes,  because  some  types  of 
programs  for  which  DoD  Components 
use  grants  and  agreements  require  more 
oversight  than  others.  Nonetheless,  this 
prior  approval  requirement  generally  is 
not  appropriate  for  grants  to  support 
research,  the  Ukely  object  of  the 
comment.  Paragraph  (e)  of  §32.25  is 
revised  to  include  a  statement  to  that 
effect.  While  there  are  no  apparent 
contradictions  between  paragraphs  (c) 
and  (e)  of  §  32.25.  also  revised 
paragraph  (c)  to  refer  to  paragraph  (e), 
to  help  prevent  confusion  about  prior 
approval  requirements  for  rebudgeting 
actions  related  to  nonconstruction 
awards. 

Comment:  The  DoD  should  restore  to 
paragraph  (c)  of  §  32.25  the  requirement 
in  the  corresponding  paragraph  of  OMB 
Circular  A-110  for  recipients  to  obtain 
prior  approval  before  revising  the 
budget  in  a  way  that  transfers  amounts 
budgeted  for  indirect  costs  to  absorb 
increases  in  direct  costs,  or  vice  versa, 
if  the  awarding  office  wishes  to  approve 
such  transfers. 

Response:  Agree  in  part.  The  language 
is  restored  in  that  paragraph  of  the  final 
rule,  but  with  a  caveat  that  requiring 
prior  approval  for  such  budget  revisions 
should  be  required  only  in  exceptional 
circumstances.  That  change  addresses 
the  rare  cases  in  which  an  assistance 
program  may  require  more  Government 
oversight. 

Comment:  Section  34.13.  "Cost 
sharing  or  matching."  should  be  revised 
to  address  for-profit  recipients'  use  of 
Independent  Research  and  Development 
(IR&D)  costs  to  meet  cost  sharing  or 
matching  requirements.  The  section 
should  conform  with  Federal 
Acquisition  Regulation  (FAR)  coverage 
for  prociuement  contracts,  at  48  CFR 
31.205-18(e),  which  says  that 
contributions  of  IR&D  costs  under 


certain  types  of  cooperative 
arrangements  may  be  treated  as 
allowable  indirect  costs,  if  the  work 
performed  would  have  been  allowed  as 
IR&D  had  there  been  no  cooperative 
arrangement. 

Response:  Revised  this  section  to 
provide  coverage  for  assistance 
instruments  that  conforms  with  the  FAR 
coverage  for  procurement  contracts. 

Comment:  Section  34.16,  "Audits," 
should  state  that  a  for-profit  recipient's 
audit  costs  are  allowable  as  direct 
charges  to  the  agreement.  Also,  the 
section  should  state  whether  audit  costs 
are  subject  to  cost  sharing  requirements. 

Response:  Added  language  to  clarify 
that  audit  costs  are  allowable  as  direct 
or  indirect  costs,  as  appropriate.  Cost 
sharing  requirements  apply  to  total 
project  costs,  of  which  audit  costs  are  an 
element;  there  is  no  need  to  include 
language  in  the  rule  to  specifically 
address  the  appUcability  of  cost  sharing 
requirements  to  audit  costs  or  the  many 
other  specific  types  of  direct  or  indirect 
cost  that  comprise  the  total  project 
costs. 

Comment:  Section  34.11,  "Standards 
for  financial  management  systems," 
seems  to  not  require  for-profit  recipients 
to  do  employee  time  reporting  more 
frequently  than  monthly  and  p«inits 
reports  to  coincide  vnth  one  or  more 
pay  periods.  Many  firms  keep  daily 
records  for  their  DoD  contract 
business — is  the  difference  intended? 

Response:  The  intent  of  the  standards 
is  to  have  records  that  accurately  reflect 
the  distribution  of  the  actual  activity  of 
each  employee  that  has  salary  or  wages 
charged  to  DoD  awards,  and  to  keep 
paperwork  burdens  to  the  minimum 
that  is  necessary  for  that  purpose.  The 
rule  provides  flexibiUty  for  the  recipient 
because  the  reporting  frequency  needed 
to  ensure  accurate  records  may  vary, 
depending  upon  the  circumstances.  For 
example,  if  an  employee  works  on  just 
one  project,  there  probably  is  no  need  to 
record  time  spent  on  various  tasks  more 
frequently  than  monthly.  However,  if  an 
employee  works  on  many  projects,  it  is 
Ukely  that  more  frequent  recording  of 
time  spent  on  specific  tasks  is 
necessary. 

Comment:  Section  34.17,  "Allowable 
costs,"  provides  that  for-profit 
recipients  of  prime  awards,  as  well  as 
for-profit  subrecipients  under  prime 
awards,  determine  the  allowability  of 
costs  in  accordance  with  the  Federal 
Acquisition  Regulation  (FAR).  Section 
32.27  similarly  requires  imiversity  and 
nonprofit  recipients  to  flow  down  the 
FAR  cost  principles  to  for-profit 
subrecipients  under  their  prime  awards. 
Most  commercial  firms  are  imable  to 
comply  with  these  requirements — 
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Generally  Accepted  Accounting 
Principles  (GAAP)  should  be  applied, 
instead. 

Response:  DoD  recognizes  that 
alternatives  to  the  FAR  cost  principles 
may  be  appropriate  for  use  with  certain 
types  of  research  investment  agreements 
that  involve  for-profit  firms,  due  to  cost 
matching  and  other  characteristics  of 
the  agreements — such  agreements  will 
be  covered  by  a  future  part  of  the 
DoDGARs.  cine  change  is  made  at  this 
time  in  §  32.27  of  the  final  rule.  The 
provisions  of  part  34  will  be  revised,  as 
needed,  when  that  future  part  is 
adopted.  At  this  time,  those  provisions 
are  appropriate  because  part  34  applies 
to  any  type  of  program,  not  just 
research,  that  is  performed  by  for-profit 
firms,  not  just  commercial  firms  that 
have  not  traditionally  done  business 
with  the  Government. 

Ck>mment:  Requirements  for  the 
allowability  of  costs  for  for-profit  firms 
appear  in  paragraph  (f)  of  §  32.27  in  part 
32,  hut  part  32  applies  to  awards  to 
universities  and  other  nonprofit 
organizations,  rather  than  to  awards  to 
for-profit  firms.  This  is  confusing. 

Response:  For-profit  firms  are 
mentioned  in  part  32  because  they  may 
be  subawardees  under  prime  awards  to 
universities  and  nonprofit 
organizations,  and  the  prime  awardees 
need  to  know  which  requirements  apply 
to  those  subawards. 

Comment:  The  definition  of  "third- 
party  in-kind  contributions"  in  §  34.2, 
"Definitions,"  is  confusing  to 
commercial  firms.  The  rule  should 
clarify  how  third  parties  would 
contribute  to  the  project  and  what  their 
rights  and  responsibilities  are. 

Response:  No  change.  The  definition 
relates  to  §  34.13,  "Cost  sharing  or 
matching,"  which  specifies  how  one 
values  third-party  contributions,  which 
include  services  of  others'  employees, 
volunteer  services,  and  property 
donated  by  third  parties.  The  definition 
and  rules  in  part  34  on  valuing  third- 
party  in-kind  contributions  parallel  the 
Goverrunentwide  guidance  in  OMB 
Circular  A-110,  as  implemented  in  p>art 
32  of  the  DoDGARs,  for  university  and 
nonprofit  recipients.  While  third-party 
contributions  are  not  expected  to  be 
encountered  as  often  by  for-profit 
recipients  as  they  are  by  university  and 
nonprofit  recipients,  they  can  occur  and 
it  therefore  is  useful  to  include  rules  on 
how  to  value  the  contributions.  It  would 
be  inappropriate  for  DoD  rules  to 
specify  rights  or  responsibilities  of  third 
parties  making  such  contributions — 
those  properly  would  be  worked  out  by 
the  recipients  and  third  parties. 


Comments  on  Program  Income  and 
Revisions  of  Program  Plans 

Comment:  The  definition  of  "program 
income"  in  section  34.2  is  too  broad 
because  it  includes  gross  income  that  is 
"earned  as  a  result  of  the  award,"  and 
not  just  income  earned  by  a  for-profit 
recipient  that  is  "directly  generated  by 
a  supported  activity."  This  is  especially 
problematic  when  coupled  with  the 
requirement  in  paragraph  (b)(2)  of 
§  34.14  for  the  grants  officer  to  consider 
whether  the  recipient  has  any  obligation 
for  program  income  generated  after  the 
project  period  is  over.  The  purpose  of 
many  agreements  is  to  stimulate 
development  of  technology  that  will 
generate  income  into  the  U.S.  economy 
long  after  the  project's  end,  thereby 
benefiting  the  Government. 

Response:  No  change.  This  section 
applies  mainly  to  program  income 
earned  during  the  project  period.  Any 
Federal  interest  in  program  income 
earned  after  that  period  must  be 
provided  for  in  the  award,  based  on  an 
understanding  between  the  recipient 
and  the  Government  at  the  time  the 
award  is  negotiated.  These  rules  apply 
to  various  programs,  not  just  research; 
even  for  research,  one  can  not  rule  out 
in  all  cases  the  appropriateness  of  a 
recipient's  obligation  to  the  Government 
with  respect  to  program  income  that  is 
generated  after  the  project  period.  In 
cases  where  it  is  appropriate,  the  grants 
officer  must  have  the  same  flexibility  as 
a  firm's  representatives  to  negotiate 
agreement  terms  that  are  fair  and 
equitable  to  both  the  firm  and  the 
Government 

Comment:  The  requirement  in 
paragraph  (c)  of  §34.15  to  immediately 
request  and  gain  prior  approval  when 
making  decisions  regarding  key 
personnel  exceeds  the  provisions  of 
most  procurement  contracts.  The 
recipient  should  only  have  a 
requirement  to  promptly  notify  the 
Government  when  a  change  in  key 
personnel  is  made. 

Response:  No  change.  The  prior 
approval  requirement  applies  only  to 
key  personnel  specified  in  the 
application  or  award  document. 
Usually,  the  experience  and 
qualificatioas  of  such  key  personnel  are 
prime  considerations  in  making  an 
assistance  award,  and  the  Government 
should  be  consulted  before  the  recipient 
makes  changes  in  those  personnel.  This 
is  a  standard  requirement  in  Federal 
agency  rules  governing  assistance 
awards,  providing  one  illustration  of  the 
ways  in  which  assistance  relationships 
differ  from  acquisition  relationships  that 
are  consummated  through  procurement 
contracts. 


UMI 


Comments  on  Property 

Comment:  It  is  not  clear  why  some  of 
the  terms  related  to  property  in  part  32, 
which  implements  OMB  Circular  A- 
110,  are  used  or  defined  difi'erently  than 
in  the  Circular. 

Response:  Part  32  of  the  proposed  rule 
included  some  nonsubstantive  technical 
improvements  to  the  language  of  the 
Circular.  For  example,  the  proposed  rule 
replaced  the  term  "supplies  and  other 
expendable  property"  with  the  term 
"supphes"  in  two  places  (in  §  32.35  and 
in  the  definition  in  §  32.2  of  "third  party 
in-kind  contributions")  because  the 
term  "supplies"  includes  all  expendable 
property.  Similarly,  the  proposed  rule 
deleted  the  term  "expendable 
equipment"  in  §  32.23(f)  because  the 
term  is  self-contradictory  (given  that 
"equipment,"  as  defined,  is 
nonexpendable  property). 

Comment:  Paragraph  (b)  of  §  32.35. 
"Supplies,"  states  that  university  and 
nonprofit  recipients  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services.  Suggest  adding  another 
provision  to  address  recipients 
providing  commercially  acquired 
services. 

Response:  No  change.  DoD  is  not 
aware  of  any  instance  in  which  a 
university  or  nonprofit  recipient  has 
provided  to  outside  organizations 
commercially  acquired  services  that 
were  obtained  under  a  Federal  award.  If 
a  problem  arises  in  this  area,  it  should 
be  addressed  through  a  revision  to  the 
Govemmentwide  guidance  in  OMB 
Circular  A-110,  so  that  it  will  be 
implemented  by  all  Federal  agencies. 

Comment:  Paragraph  (b)  of  §  34.21 
provides  that  for-profit  recipients 
receive  only  a  conditional  title  to 
equipment  purchased  in  whole  or  in 
part  with  Federal  funds.  Among  the 
conditions,  which  are  specified  in 
§§  34.21  and  34.23,  are  that  the 
recipient:  Keep  track  of  real  property  or 
equipment  for  a  project;  make  the 
property  available  for  use  on  other 
projects  on  a  non-interfering  basis  and 
in  a  certain  order  of  priority;  assess 
charges  for  the  property's  use  to  Federal 
contracts  or  projects  not  supported  by 
any  Federal  agency,  treating  those  use 
charges  as  program  income;  and  handle 
the  disposition  of  the  property  at 
project's  end,  compensating  the 
Government  for  its  share  of  the  current 
fair  market  value.  These  are  burdensome 
requirements;  the  provisions  of  §  34.23, 
for  example,  will  require  commercial 
firms  to  establish  costly  property 
management  systems.  Recomn^end 
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instead  that  recipients  be  given 
unconditional  title  to  any  equipment 
purchased  in  part  with  recipient  funds 
and  in  part  with  Federal  funds. 

Response:  No  change.  A  Federal 
agency  needs  speciHc  authority  to  vest 
title  to  equipment  unconditionally. 
Therefore,  the  section  correctly  states 
that  the  title  shall  be  a  conditional  title 
unless  a  statute  specifically  authorizes  a 
DoD  Component  to  vest  title  in  the 
recipient  without  further  obligation  to 
the  Government,  and  the  DoD 
Component  elects  to  do  so.  The 
conditions  of  the  title  are  reasonable, 
because  they  apply  specifically  to 
property  in  which  the  Federal 
Government  has  a  continuing  financial 
interest.  The  provisions  of  §  34.23,  for 
example,  which  are  based  on  OMB 
Circular  A-llO's  Govemmentwide 
guidance  for  assistance  awards, 
maintain  accountability  for  Federally 
owned  property  and  for  equipment  that 
is  acquired  with  Federal  funds  under  an 
award. 

Comment:  Under  paragraph  (c)  of 
§  34.21,  a  for-profit  recipient  may  offer 
real  prop>erty  or  equipment  that  is 
purchased  with  recipient  funds  or 
donated  by  a  third  party  to  meet  a 
portion  of  any  required  cost  share  or . 
match.  However,  the  Government  then 
has  a  financial  interest  in  the  property, 
a  share  of  the  value  attributable  to  the 
Federal  participation  in  the  project.  The 
property  then  is  subject  to  provisions  of 
the  rule  concerning  the  property's 
encumbrance,  dis{>osal,  tracking,  and 
use  for  projects  other  than  the  one  for 
which  it  is  being  used  to  meet  cost 
sharing  requirements.  This  policy  is 
inequitable,  unnecessary,  and  will 
discourage  commercial  firms  irom 
entering  into  cooperative  arrangements 
with  the  Department  of  Defense.  We  are 
not  aware  of  any  Federal  agency  taking 
this  position  for  real  property  or 
equipment  purchased  by  recipients  or 
donated  by  third  parties. 

Response:  Revised  the  section  to 
clarify  that  these  provisions  apply  to 
property  acquired  with  recipient  funds 
or  donated  by  a  third  party  only  when 
the  full  value  of  the  property  is  accepted 
as  the  value  of  the  contribution  toward 
cost  sharing  or  matching.  With  that 
clarification,  the  provisions  of  this 
section  are  based  on  Govemmentwide 
policies  established  by  OMB  Circulars 
A-110  and  A-102  for  assistance  awards 
to  universities  and  nonprofit 
organizations  and  certain  awards  to 
State  and  local  governments — Circular 
A-llO  also  states  that  its  provisions 
may  be  used  for  awards  to  for-profit 
organizations,  and  DoD  understands 
that  other  Federal  agencies  do  so. 


It  is  important  to  note  that  accepting 
the  full  value  of  property  as  the  value 
to  be  coimted  for  purposes  of  cost 
sharing  or  matching  is  the  exception 
rather  than  the  rule.  Usually,  one  only 
would  count  the  depreciation  of  the 
property  during  the  project  period  or  the 
cost  of  using  the  property,  either  of 
which  normally  is  a  fraction  of  the  full 
value.  There  is  no  issue  with  title  in 
those  cases,  because  the  recipient  owns 
unconditionally  any  prop>erty  purchased 
with  its  own  funds  or  donated  to  it  by 
a  third  party. 

In  the  exceptional  cases  where  the  full 
value  is  used  for  cost  sharing  or 
matching  purposes,  the  recipient  is 
effectively  donating  the  property  to  a 
project  that  it  and  the  Government  are 
jointly  supporting.  It  would  defeat  the 
purpose  of  cost  sharing  in  such  cases  if 
the  recipient  kept  the  asset,  free  and 
clear,  after  contributing  the  asset's  full 
value  toward  its  share  of  the  support  for 
the  project.  The  provisions  of  the  rule  to 
which  the  property  is  subject  in  those 
exceptional  cases  (e.g.,  that  the  recipient 
keep  track  of  the  property  and  not 
encumber  it  without  the  grants  officer's 
approval)  are  reasonable. 

Comment:  Upon  completion  of  a 
project,  if  there  is  an  inventory  of 
leftover  unused  suppUes  that  are  not 
needed  for  other  Federal  projects  and 
the  inventory's  value  exceeds  $5,000, 
§  34.24  states  that  a  for-profit  recipient 
is  to  reimburse  the  Federal  Govenunent 
for  its  share  of  the  value.  This  means 
that  supplies  will  be  subject  to  controls 
that  are  very  costly  and  administratively 
burdensome,  such  as  the  requirements 
in  §  34.23  for  the  recipient's  property 
management  system. 

Response:  No  change.  Normally, 
recipients  should  be  buying  supplies  as 
needed  for  the  project  and  expensing 
them  when  used.  Therefore,  large 
inventories  of  unused  supplies  should 
not  be  left  over  at  the  end  of  the  project. 
If  the  value  of  unused  supplies  equals 
that  of  an  item  of  equipment,  it  should 
reimburse  the  Government  for  its  share 
of  the  cost  of  those  supplies.  With 
respect  to  the  applicability  of  the 
specific  requirements  in  §  34.23  for  the 
recipient's  property  management 
system,  that  section  applies  to 
equipment  acquired  under  the  award, 
but  not  supplies;  the  rule  only  states  the 
requirement  concerning  large 
inventories  of  unused  supplies  charged 
to  the  project,  and  the  recipient 
determines  what  system  it  will  use  to 
comply  with  the  requirement. 

Comment:  Section  34.25  states  that 
the  Government  has  the  right,  unless  it 
is  waived  by  the  DoD  Component,  to 
obtain,  reproduce,  publish  or  otherwise 
use  the  data  first  produced  luider  an 


award.  This  section  should  be  revised  to 
state  that  the  data  may  be  used  only  for 
Federal  Government  purposes. 

Response:  Revised  this  section  to 
clarify  that  the  data  may  be  used  only 
for  Federal  Government  purposes. 

Comment:  The  intellectual  property 
rights  accorded  the  Government  under 
assistance  awards  to  for-profit  firms,  in 
§  34.25,  are  a  disincentive  to  industry  to 
participate  in  cooperative  agreements. 
The  regulations  should  not  set  a  rigid 
minimum  set  of  rights  which  the 
Government  must  obtain  in  every  case. 
Instead,  the  regulation  should  state  that 
the  grants  officer  may  negotiate  an 
allocation  of  rights  that  is  fair  and 
equitable  dep>ending  upon  the 
circumstances  of  the  particular 
agreement. 

Response:  No  change  other  than  the 
clarification  on  data  rights  described  in 
the  response  to  the  preceding  comment. 
For  patents,  the  rule  provides  the  grants 
officer  with  all  of  the  flexibility  in 
current  statute  and  executive  order 
applicable  to  grants  and  cooperative 
agreements.  For  copyrights,  data,  and 
software,  the  rule's  provisions  are 
appropriate  for  intellectual  property 
generated  with  Federal  support  under 
most  assistance  awards,  and  grants 
ofi^cers  can  handle  the  exceptional 
cases  through  the  usual  deviation 
procedure.  One  class  of  instruments  that 
DoD  plans  to  handle  differently  is  the 
class  of  research  investment  agreements, 
with  cost  matching  and  other 
distinguishing  features,  that  will  be  the 
subject  of  a  future  DoDGARs  part. 

Comment:  Section  34.25  states  that 
awards  are  to  include  the  patent  clause 
specified  by  Department  of  Commerce 
(DoC)  regulations  at  37  CFR  401.14.  The 
section  should  be  modified  to  allow  for- 
profit  firms  to  obtain  rights  in  subject 
inventions  of  subawardees  that  are 
small  businesses  or  nonprofit 
organizations.  Otherwise,  the  patent 
clause  in  the  DoC  regulations  will 
preclude  a  firm  from  doing  so,  even  if 
the  for-profit  awardee  has  paid  in  part 
for  the  subawardees'  effort  as  part  of  its 
cost  share. 

Response:  No  change.  The  comment 
relates  primarily  to  the  new  class  of 
research  investment  agreements  that 
will  be  the  subject  of  a  future  DoDGARs 
part.  For  cooperative  agreements 
covered  by  part  34,  grants  officers 
already  can  handle  any  individual  cases 
where  alternative  provisions  are 
justified,  by  making  determinations  of 
exceptional  circumstances  under  37 
CFR  401.3(a)(2)  in  the  DoC  regulations. 

Comment:  Section  34.25  should  be 
revised  to  provide  an  "authorization 
and  consent"  clause  to  be  included  in 
cooperative  agreements  with  for-profit 
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recipients.  The  clause  would  say  that 
the  Government  authorizes  and 
consents  to  all  use  and  manufacture  by 
the  recipient,  in  the  performance  of  the 
cooperative  agreement  or  any  subaward, 
of  any  invention  described  in  and 
covered  by  a  United  States  patent. 

Response:  No  change.  U  would  not  be 
appropriate  to  include  a  clause  in 
cooperative  agreements  authorizing  a 
recipient's  or  subrecipient's 
inhingement  of  U.S.  patents  held  by 
other  parties. 

Comments  on  Procurement 

Comment:  Section  34.31,  which 
specifies  requirements  for  procurements 
made  by  for-profit  recipients  of  DoD 
assistance  awards,  contains 
requirements  that  often  differ 
significantly  from  standard  commercial 
practices.  For  example,  the  section 
provides  that  preaward  documents  may 
be  subject  to  preaward  review  by  the 
grants  officer.  Also,  this  section  requires 
certain  Government  flowdown  and 
audit  provisions.  The  requirements  will 
require  commercial  firms  to  draft 
Government  terms  and  conditions  for 
subcontracts,  and  to  establish 
Government-unique  purchasing 
requirements.  Recommend  these 
requirements  be  eliminated. 

Response:  In  response  to  the  general 
comment,  the  few  requirements  in  this 
section  were  carefully  selected  from  the 
much  larger  set  of  requirements 
specified  by  OMB  Circular  A-110  for 
university  and  other  nonprofit 
recipients  of  Federal  assistance.  They 
are  judged  to  be  the  minimal  set  of 
requirements  that  are  needed  to  ensure 
proper  stewardship  of  Federal 
assistance. 

In  response  to  the  first  specific 
comment  on  preaward  review  of  a 
recipient's  procurement  documents,  the 
word  "exceptional"  was  added  to  the 
sentence  that  advises  the  grants  officer 
that  preaward  review  is  the  exception 
rather  than  the  rule.  The  sentence  now 
states  that  recipients  will  only  be 
required  to  provide  such  documents  for 
the  grants  officer's  pre-award  review  in 
exceptional  cases  where  the  grants 
officer  judges  that  there  is  a  compelling 
need  to  do  so.  For  those  projects  where 
there  is  substantial  involvement  by  the 
Government  and  a  procurement  is 
central  to  the  success  of  the  project  (e.g., 
the  purchase  of  a  large  computer  to  be 
used  jointly  by  a  recipient  and 
Government  researchers),  DoD  believes 
that  the  Government's  right  to  a 
preaward  review  of  the  procurement 
documents  can  be  essential. 

With  respect  to  the  second  specific 
comment  on  flowdown  of  Government- 
unique  requirements  to  contracts  under 


assistance  awards,  many  of  the 
requirements  are  required  by  law, 
regulation,  or  executive  order — DoD 
therefore  cannot  waive  them  and  they 
must  be  included  when  they  are 
applicable,  as  the  rule  states.  The  few 
other  requirements  are  those  carefully 
selected  as  the  minimal  set  for  proper 
stewardship  for  most  financial 
assistance,  such  as  the  standard  access 
to  records  by  DoD,  the  Comptroller 
General,  ana  their  duly  authorized 
representatives.  As  it  prepares  the  future 
DoDGARs  part  for  a  specific  class  of 
research  investment  agreements,  DoD 
will  consider  which  requirements  might 
be  waived  in  light  of  the  substantial  cost 
sharing  and  other  special  features  of  that 
class  of  instnmients. 

Comment  The  Office  of  Management 
and  Budget  expressed  concern  that 
§  32.44  included  a  $10  million 
threshold,  below  which  a  recipient 
would  not  have  to  maintain  its 
procurement  procedures  in  writing.  The 
concern  is  that  the  threshold  would 
create  substantive  differences  between 
requirements  of  the  DoD  and  those  in 
other  Federal  agencies'  implementation 
of  OMB  Circular  A-110. 

flesponse;  The  provision  was  revised, 
as  requested.  The  Office  of  Management 
and  Budget  has  agreed  to  explore  the 
possibility  of  amending  OMB  Circular 
A-110  to  establish  for  all  Federal 
agencies'  awards  a  dollar  threshold 
below  which  recipients  would  be 
relieved  of  the  requirement  to  maintain 
procurement  procedures  in  writing. 

Comment:  The  definition  of 
"contract"  in  §  21.130  refers  to  it  as  an 
instrument  reflecting  a  certain  type  of 
relationship  between  the  Federal 
Government  and  a  State,  a  local 
government,  or  other  person.  Suggest 
adding  the  words  "or  entity"  after  the 
word  "person." 

Response:  Replaced  the  word 
"person"  with  "recipient,"  which  is  the 
term  used  at  31  U.S.C.  6303  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act,  the  defining  statute  that 
specifies  when  it  is  appropriate  for 
Federal  agencies  to  use  contracts.  The 
term  "recipient"  covers  persons  and 
other  entities. 

Comment:  Change  the  wording  of  the 
definition  of  "contract"  in  §  34.2  to 
clarify  that  there  can  be  subcontracts 
under  a  grant  or  cooperative  agreement. 

Response:  Revised  the  wording  to 
clarify  that  the  term  "contract" 
includes:  Recipients'  procurement 
contracts  under  DoD  assistance  awards; 
subrecipients'  procurement  contracts 
under  assistance  subawards;  and 
procurement  subcontracts  under 
contracts  awarded  by  recipients  or 
subrecipients. 


Comments  on  Records  Retention 

Comment:  The  first  and  second 
sentences  in  paragraph  (e)  of  §  34.42 
provide  that:  (1)  DoD  Components,  the 
Inspector  General,  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  certain  records  of  for-profit  recipients 
that  are  pertinent  to  awards;  and  (2)  this 
right  includes  timely  and  reasonable 
access  to  a  recipient's  personnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  documents.  In  the  first 
sentence,  recommend  replacing  the 
words  "duly  authorized 
representatives"  and  the  words 
"unrestricted  access"  with  "duly 
authorized  Government  representatives" 
and  "access  during  normal  working 
hours,"  respectively.  Recommend 
deleting  the  second  sentence,  which 
goes  beyond  what  is  authorized  in 
existing  law. 

Response:  No  change.  The  wording  of 
this  section  mirrors  that  of  the 
Govemmentwide  guidance  in  OMB 
Circular  A-110  for  assistance  awards  to 
nonprofit  organizations,  guidance 
issued  after  legal  review  by  all  major 
Federal  agencies  and  with  the  benefit  of 
public  review  and  comment.  It  is  not 
necessary  to  add  the  words  "during 
normal  working  hours"  to  clarify  what 
is  meant  by  "reasonable  access  to  a 
recipient's  personnel,"  because  it  rarely 
would  be  reasonable  to  insist  upon 
access  at  other  times.  Adding  the  word 
"Government"  to  "duly  authorized 
representatives"  could  be  contrary  to 
the  increased  reliance  upon  non-Federal 
auditors  that  accompanies  the 
Govemmentwide  emphasis  on  the 
single-audit  concept,  which  is 
broadened  to  for-profit  recipients  by  the 
rule's  §  34.16.  Finally,  there  is  no  intent 
to  have  the  word  "interview" 
interpreted  in  an  extreme  way  that 
would  appear  to  give  the  Government 
access  that  exceeds  its  statutory 
authority. 

Comment:  In  light  of  the  increasing 
transfer  of  records  from  hard  copy  to 
electronic  media,  recommend  including 
language  similar  to  that  in  the  Federal 
Acquisition  Regulation  at  48  CFR 
4.703(d),  which  implemented  Pub.  L. 
103-335's  requirements  concerning 
such  transfers  for  procurement 
contracts. 

Response:  Added  new  paragraphs  to 
both  §  32.53,  for  awards  to  university 
and  other  nonprofit  recipients,  and 
§  34.42,  for  awards  to  for-profit  firms. 


UMI 
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Comments  on  Termination  and 
Enforcement 

Comment:  Paragraph  (a)(1)  of  §  34.51 
provides  that  the  grants  officer  may 
terminate  awards  to  a  for-profit  firm  if 
the  recipient  "fails  to  comply  with  the 
terms  and  conditions  of  an  award."  It 
should  be  amended  to  say  "fails  to 
comply  with  the  material  terms  and 
conditions." 

Response:  No  change.  The  provision 
already  says  "materially  fails  to  comply 
with  the  terms  and  conditions." 

Comment:  Section  34.51  should  be 
revised  to  provide  the  Government  the 
same  flexibility  it  has  with  procurement 
contracts  to  unilaterally  terminate 
awards  to  for-profit  firms  for  reasons 
other  than  non-performance  or  non- 
compliance. 

Response:  No  change.  This  is  an 
example  of  a  basic  difference  between 
procurement  and  assistance 
relationships.  Other  than  terminations 
for  cause,  the  Government  should  be 
able  to  terminate  assistance  awards  only 
by  mutual  agreement  with  the  recipient, 
as  the  rule  provides. 

Comment:  It  should  be  expressly 
specified  in  paragraph  (a)  of  §  34.52  that 
a  for-profit  recipient  is  to  be  paid  ail  of 
the  allowable  costs  that  it  incurred  prior 
to  termination  if  the  award  is  terminated 
for  failure  to  comply  with  a  material 
provision  of  the  award. 

Response:  Revised  paragraph  (a)(3)  of 
§  34.52  to  state  that,  in  the  case  of 
termination,  the  recipient  will  be 
reimbursed  for  allowable  costs  it 
incurred  prior  to  termination,  with  the 
possible  exception  of  costs  for  activities 
or  actions  not  in  compliance. 

Comments  on  National  Policy      * 
Requirements 

Comment:  Appendix  B  to  part  22 
contains  a  requirement  for  the  grants 
officer  to  include  an  award  clause 
implementing  the  "officials  not  to 
benefit"  statute.  That  statute  (41  U.S.C. 
22)  was  amended  by  section  6004  of  the 
Federal  Acquisition  Streamlining  Act 
(FAS A),  to  eliminate  the  requirement  to 
include  a  clause.  This  is  an  unnteessary 
clause  and  should  be  deleted^ 

Response:  No  change.  Due  to  FASA's 
amendment  of  41  U.S.C.  22,  the  statute 
itself  no  longer  requires  an  "officials  not 
to  benefit"  clause  in  Federal  awards. 
However,  recipients  of  Federal  awards 
still  must  comply  with  the  "officials  not 
to  benefit"  requirement  in  41  U.S.C.  22, 
just  as  they  must  comply  with  all  other 
applicable  U.S.  statutes  and  Federal 
regulations.  Compliance  with  those 
requirements  is  inherently  a  condition 
of  the  award;  while  a  general  award 
clause  could  require  compliance  with 


all  applicable  Federal  statutes  and 
regulations,  without  identifying  any  of 
them,  fairness  dictates  that  recipients  be 
informed  about  specific  requirements 
whenever  possible.  For  that  reason, 
Appendix  B  to  part  22  offers  clauses 
that  the  grants  officer  may  use  to 
communicate  the  requirements  to 
recipients. 

Comment:  Appendix  B  to  part  22 
flows  down  to  subrecipients  a  number 
of  requirements  for  which  that 
flowdown  apparently  is  not  required  by 
"law.  They  include  nondiscrimination 
items  a.,  b.,  d.,  and  e.,  as  well  as  the 
Cargo  Preference  and  Clean  Air  and 
Water  Acts. 

Response:  No  change.  Each  of  these 
requirements  does  flow  down  to 
subrecipients,  as  stated  in  the  appendix, 
due  to  me  implementation  of  the  statute 
in  Federal  regulation.  By  helping  to 
clarify  the  applicability  to  awards  and 
subawards  of  the  most  common  national 
policy  requirements,  the  appendix 
should  be  useful  to  both  grants  officers 
and  recipients. 

Comment:  Appendix  B  to  part  22 
states  that  the  Architectural  Barriers  Act 
applies  to  awards  for  the  construction  or 
alteration  of  buildings  or  facilities 
which  will  require  public  accessibility. 
There  is  no  basis  in  law  or  regulation  for 
limiting  the  applicabiUty  of  the  Act  to 
buildings  that  require  public 
accessibility  (employees,  for  example, 
may  be  disabled  and  usually  are  not 
considered  members  of  the  public).  The 
only  statutory  exemption  is  for  certain 
types  of  facilities  that  are  restricted  to 
use  only  by  able-bodied  military 
personnel. 

Response:  Corrected  the  statement  in 
the  appendix  on  the  applicability  of  the 
Act. 

Comment:  Section  22.510(a)(2)(ii) 
states  that  grants  officers  may  allow 
recipients  to  incorporate  certifications 
into  a  provision  that  cites  them  by 
reference,  rather  than  providing  the  full 
text  of  the  certification  with  each 
proposal  or  award  document.  In 
accordance  with  statute  or  codified 
regulations,  certain  certifications  cannot 
be  incorporated  by  reference. 

Response:  No  substantive  change.  For 
the  three  certifications  (debarment  and 
suspension,  drug-free  workplace,  and 
lobbying)  that  currently  are  required, 
the  Department  has  concluded  that  the 
pertinent  statutes.  Executive  order,  and 
DoD  regulations  (32  CFR  parts  25  and 
28)  do  not  presently  preclude 
incorporation  of  the  certifications  by 
reference.  For  clarity,  the  final  rule 
includes  additional  statements  that 
certifications  may  be  incorporated  by 
reference  to  the  extent  consistent  with 
statute  and  codified  regulation. 


Comment:  Section  22.510  states  that 
Appendix  A  to  part  22  includes 
"suggested"  language  for  incorporating 
certifications  by  reference.  However, 
this  is  not  permitted  because  the 
certification  language  is  required,  not 
suggested. 

Response:  The  language  in  Appendix 
A  incorporates  by  reference  the  exact 
certification  language  that  is  required  to 
comply  with  statute  and  codified 
regulation.  To  alleviate  the  confusion, 
the  term  "suggested"  is  removed  from 
§  22.510  and  Appendix  A.  Section 
22.510  now  states  that  Appendix  A 
"includes  language  that  may  be  used  for 
incorporating  certifications  by 
reference." 

Comment:  Section  22.510(a)(2)(ii)(C) 
states  that  grants  officers  may  obtain  the 
certification  concerning  debarment  and 
suspension  at  the  time  of  award, 
notwithstanding  the  regulatory 
requirement  at  32  CFR  25. 510(a)  to 
obtain  that  certification  at  the  time  of 
proposal  submission.  The  Office  of 
K4anagement  and  Budget  is  concerned 
that  adoption  of  this  provision  would 
grant  the  D6D  a  deviation  from  the 
Govemmentwide  common  rule  on 
debarment  and  suspension,  creating  a 
nonuniformity  with  other  Federal 
agencies. 

Response:  The  provision  is  revised,  as 
suggested. 

C.  Other  Changes 

Changes  for  Audit  Requirements  and 
Conditional  Exemptions 

On  August  29,  1997  (62  FR  45934  ff.), 
subsequent  to  the  DoD's  proposal  of 
these  rules  for  comment,  the  Office  of 
Management  and  Budget  made  two 
changes  to  OMB  Circular  A-110.  The 
first  change  was  to  delete  references  to 
OMB  Circular  A-128.  "Audits  of  State 
and  Local  Governments,"  which 
recently  was  rescinded,  and  to  refer 
instead  to  the  revised  OMB  Circular  A- 
133,  "Audits  of  States.  Local 
Governments,  and  Non-Profit 
Organizations."  Part  32  in  these  final 
rules,  which  is  the  DoD's 
implementation  of  OMB  Circular  A- 
110,  includes  this  change.  Conforming 
changes  also  were  made  in  part  22  of 
these  final  rules. 

The  second  change  made  by  the 
Office  of  Management  and  Budget  to 
OMB  Circular  A-110  was  to  add  a  new 
section  that  addresses  conditional 
exemptions.  The  applicability  of  that 
new  section  to  the  DoD  is  under  review 
and  will  be  addressed  in  a  future 
rulemaking  action. 
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Deferral  of  Final  Action  on  Proposed 
Changes  to  32  CFR  Part  33 

As  requested  by  the  Office  of 
Management  and  Budget,  the  DoD 
agreed  to  defer  final  action  on  the  two 
proposed  amendments  to  part  33, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,"  which 
is  the  DoD's  implementaticm  of  a 
Govemmentwide  rule.  Those  two 
proposed  changes  were  to  implement: 
(1)  The  Resource  Conservation  and 
Recovery  Act  (42  U.S.C.  6962);  and  (2) 
changes  made  by  the  Federal 
Acquisition  Streamlining  Act  of  1994  to 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-330,  as 
amended).  The  deferral  enables  the 
Of&ce  of  Management  and  Budget  to 
coordinate  these  amendments  with 
other  Federal  agencies  and  request  that 
the  agencies  amend  the 
Govemmentwide  rule. 

Changes  for  h4ilitary  Recruiting 

As  stated  in  the  DoD's  preamble  when 
these  rules  were  proposed,  the  rule 
previously  codified  at  32  CFR  part  23, 
"Grants  and  Agreemmts — ^MiUtary 
Recruiting  oa  Campus,"  is  moved  by 
this  final  rulemaking  to  section  22.520 
in  part  22.  A  few,  nonsubstantive 
technical  corrections  are  made  to  the 
language  that  previously  appeared  in 
part  23,  to  allow  its  incorporation  into 
part  22. 

ExecntiTe  Order  12866 

Part  32  was  determined  to  be  a 
"significant  regulatory  action,"  as 
de&ied  by  Executive  Order  12866,  by 
the  Administrator  of  the  Office  of 
Management  and  Budget's  Ofiice  of 
InfcHtnation  and  Regulatory  Affairs.  The 
Department  of  Defense  believes  that 
none  of  the  rules  will:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 


Unfunded  Mandates  Reform  Act  (Sec. 
202.  Pub.  L.  104-4) 

These  regulatory  actions  do  not 
contain  a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

Regulatory  Flexibility  Act  of  1980  (5 
U.S.C  605(b)) 

These  regulatory  actions  will  not  have 
a  significant  adverse  impact  (Hi  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3500  et  seq.) 

These  regulatory  actions  will  not 
impose  any  new  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act.  Reporting 
and  recordkeeping  requirements  in  parts 
32  and  34  are  those  promulgated  by  the 
updated  OMB  Circular  A-110,  which 
the  Office  of  Management  and  Budget 
proposed  in  August  1992  (57  FR  39018), 
asking  for  public  comments,  and 
finalized  in  November  1993  (58  FR 
62992). 

List  of  Subjects 

32  CFR  Part  21 

Grant  programs,  Grants 
administration. 

32  CFR  Part  22 

Accounting,  Grant  programs,  Grants 
administration.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

32  CFR  Part  23 

Colleges  and  imiversities.  Grant 
programs.  Grants  administration. 
Penalties. 

32  CFR  Part  28 

Grant  programs.  Loan  programs, 
Lobbying,  Penalties,  Reporting  and 
recordkeeping  requirements. 

32  CFR  Part  32 

Accounting,  Colleges  and  universities. 
Grant  programs.  Grants  administration. 
Hospitals,  Nonprofit  organizations. 
Reporting  and  recordkeeping 
requirements. 

32  CFR  Part  34 

Accounting,  Business  and  industry. 
Grant  programs.  Grants  administration. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  title  32  of  the  Code  of 
Federal  Regulations,  chapter  I, 
subchapter  B,  is  revised  as  follows. 

1.  The  heeding  of  subchapter  B  is 
revised  to  read  as  follows: 


SUBCHAPTER  B— DoO  GRANT  AND 
AGREEMENT  REGULATIONS 

2.  Part  21  is  added  to  read  as  follows: 

PART  21— DoO  GRANTS  AND 
AGREEMENTS— GENERAL  MATTERS 

Sut>part  A— Defanae  Grant  and  Agreement 
Regulatory  System 

21.100  Scope. 

21.105  Authority,  purpose,  and  issuance. 

21.110  Applicability  and  relationship  to 

acquisition  regulations. 

21.115  Compliance  and  implonentation. 

21.120  Publication  and  maintenance. 

21.125  DeviatioDS. 

21.130  Definitions. 

Subpart  B—AuthorNies  and 
Reaponsibilitles 

21.200  Purpose. 

21 .  205  DoD  Camponents'  authorities. 

21.210  Vesting  and  delegation  of  authority. 

21.215  Contracting  activities. 

21.220  Grants  officers. 

SubfMWt  C— liifuf msHon  nap ut  liny  on 
QranlSi  CoopenMve  Agraenwnts,  and  Ottwr 
Nonprocuramanl  Instnanants 

21.300    Purpose. 

21.305    Defense  Assistance  Awards  Data 

System. 
21.310    Catalog  of  Federal  Domestic 

Assistance. 
21.315    Unifonn  grants  and  agreements 

numbering  system. 
Author^:  S  U.S.C.  301  and  10  U.S.C  113. 

Subpart  A— Defense  Grant  and 
Agraamant  Ragulatory  Systam 

S21.100   Seopa. 

The  purposes  of  this  part,  which  is 
one  portion  of  the  DoD  Grant  and 
Agreement  Regulations  (DoDGARs),  are 
to:     • 

(a)  Provide  general  information  about 
the  DoDGARs. 

(b)  Set  forth  general  policies  and 
procedures  related  to  DoD  Components' 
overall  management  of  functions  related 
to  grants  and  cooperative  agreements. 

§21.106   Authority,  purpose,  and  Isauanca. 

(a)  DoD  Directive  3210.6*  established 
the  Defense  Grant  and  Agreement 
Regulatory  System  (DGARS).  The 
directive  authorized  pubfication  of 
policies  and  procedures  comprising  the 
DGARS  in  the  DoD  Grant  and 
Agreement  Regulations  (DoDGARs).  in 
DoD  instructions,  and  in  other  DoD 
publications,  as  appropriate.  Thus,  the 


'  Copies  may  be  obtained,  at  cost,  bom  the 
National  Technical  Infonnation  Service,  5285  Port 
Royal  Road.  Springfield,  VA  22161.  Authorized 
users  may  also  obtain  copies  from  the  Defense 
Technical  Information  Center,  8725  John  ]. 
Kingman  Rd.,  Suite  0944,  Fort  Belvoir,  VA  22060- 
6218. 
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DoDGARs  are  one  element  of  the 
DGARS. 

(b)  The  purposes  of  the  Do£)GARs,  in 
conjunction  with  other  elements  of  the 
DGARS,  are  to  provide  unifoim  policies 
and  procedures  for  grants  and 
cooperative  agreements  awarded  by  DoD 
Components,  in  order  to  meet  DoD 
needs  for: 

(1)  Efficient  program  execution, 
effective  program  oversight,  and  prop)er 
stewardship  of  Federal  hinds. 

(2)  Compliance  with  relevant  statutes; 
Executive  orders;  and  applicable 
guidance,  such  as  Office  of  Management 
and  Budget  (0MB)  circulars. 

(3)  Collection  from  DoD  Components, 
retention,  and  dissemination  of 
management  and  fiscal  data  related  to 
grants  and  agreements. 

(c)  The  Director  of  Defense  Research 
and  Engineering,  or  his  or  her  designee: 

(1)  E)evelops  and  implements  DGARS 
poUcies  and  procedures. 

(2)  Issues  and  maintains  the  DoD 
Grant  and  Agreement  Regulations  and 
other  DoD  publications  that  comprise 
the  DGARS. 

§21.110    Applicability  and  relationship  to 
acquisition  regulations. 

(a)  Applicability  to  grants  and 
cooperative  agreements.  The  DoD  Grant 
and  Agreement  Regulations  (DoE)GARs) 
apply  to  all  DoD  grants  and  cooperative 
agreements. 

(b)  Applicability  to  other 
nonprocurement  instruments.  (1)  In 
accordance  with  DoD  Directive  3210.6, 
the  DoE)GARs  may  include  rules  that 
apply  to  other  nonprocurement 
instruments,  when  specifically  required 
in  order  to  implement  a  statute, 
Executive  order,  or  Govemmentwide 
rule  that  applies  to  other 
nonprocurement  instruments,  as  well  as 
to  grants  and  cooperative  agreements. 
For  example,  the  rule  on 
nonprocurement  debarment  and 
suspension  in  32  CFR  part  25,  subparts 
A  through  E,  applies  to  all 
nonprocurement  transactions,  including 
grants,  cooperative  agreements, 
contracts  of  assistance,  loans  and  loan 
guarantees  (see  definition  of  "primary 
covered  transaction"  at  32  CFR 
25.110(a)(l)(i)). 

(2)  The  following  is  a  list  of  DoDGARs 
rules  that  apply  not  only  to  grants  and 
cooperative  agreements,  but  also  to 
other  types  of  nonprocurement 
instruments: 

(i)  Requirements  for  reporting  to  the 
Defense  Assistance  Award  Data  System, 
in  subpart  C  of  this  part. 

(ii)  The  rule  on  nonprocurement 
debarment  and  suspension  in  32  CFR 
part  25,  subparts  A  through  E. 

(iii)  Drug-free  workplace  requirements 
in  32  CFR  part  25,  subpart  F. 


(iv)  Restrictions  on  lobbying  in  32 
CFR  part  28. 

(v)  Administrative  requirements  for 
grants,  cooperative  agreements,  and 
other  financial  assistance  to: 

(A)  Universities  and  other  nonprofit 
organizations,  in  32  CFR  part  32. 

(B)  State  and  local  governments,  in  32 
CFR  part  33. 

(3)  Grants  officers  should  be  aware 
that  each  rule  that  applies  to  other  types 
of  nonprocurement  instruments  (i.e., 
other  than  grants  and  cooperative 
agreements)  states  its  applicability  to 
such  instruments.  However,  grants 
officers  must  exercise  caution  when 
determining  the  applicability  of  some 
Govemmentwide  rules  that  are  included 
in  the  DoDGARs,  because  a  term  may  be 
defined  differently  in  a 
Govemmentwide  rule  than  it  is  defined 
elsewhere  in  the  DoDGARs.  For 
example,  the  Govemmentwide 
implementation  of  the  Dmg-Free 
Workplace  Act  of  1988  (32  CFR  part  25, 
subpart  F)  states  that  it  applies  to  grants, 
but  defines  "grants'*  to  include 
cooperative  agreements  and  other  forms 
of  financial  assistance. 

(c)  Relationship  to  acquisition 
regulations.  The  Federal  Acquisition 
Regulation  (FAR)  (48  CFR  parts  1-53), 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DEARS)  (48 
CFR  parts  201-270),  and  DoD 
Component  supplements  to  the  FAR 
and  DEARS  apply  to  DoD  Components' 
procurement  contracts  used  to  acquire 
goods  and  services  for  the  direct  benefit 
or  use  of  the  Federal  Government. 
Policies  and  procedures  in  the  FAR  and 
DEARS  do  not  apply  to  grants, 
cooperative  agreements,  or  other 
nonprocurement  transactions  imless  the 
DoE)GARs  specify  that  they  apply. 

§  21 .  11 5    Compliance  and  implementatioa 

The  Head  of  each  DoD  Component 
that  awards  or  administers  grants  and 
cooperative  agreements,  or  his  or  her 
designee: 

(a)  Is  responsible  for  ensuring 
compliance  with  the  DoDGARs  within 
that  DoD  Component. 

(b)  May  authorize  the  issuance  of 
regulations,  procedures,  or  instructions 
that  are  necessary  to  implement  DGARS 
policies  and  procedures  within  the  DoD 
Component,  or  to  supplement  the 
DoDGARs  to  satisfy  needs  that  are 
specific  to  the  DoD  Component,  as  long 
as  such  regulations,  procedures,  or 
instructions  do  not  impose  additional 
costs  or  administrative  burdens  on 
recipients  or  potential  recipients.  Heads 
of  DoD  Components  or  their  designees 
shall  establish  policies  and  procedures 
in  areas  where  uniform  poUcies  and 


procedures  throughout  the  DoD 
Component  are  required,  such  as  for: 

(1)  Requesting  class  deviations  from 
the  DoDGARs  (see  §  21.125)  or 
exemptions  from  the  provisions  of  31 
U.S.C.  6301  et  seq.,  that  govern  the 
appropriate  use  of  contracts,  grants,  and 
cooperative  agreements  (see  32  CFR 
22.220). 

(2)  Designating  one  or  more  Grant 
Appeal  Authorities  to  resolve  claims, 
disputes,  and  appeals  (see  32  CFR 
22.815). 

(3)  Reporting  data  on  assistance 
awards  and  programs,  as  required  by  31 
U.S.C.  chapter  61  (see  subpart  C  of  this 
part). 

(4)  Prescribing  requirements  few  use 
and  disposition  of  real  property 
acquired  under  awards,  if  the  DoD 
Component  makes  any  awards  to 
institutions  of  higher  education  or  to 
other  nonprofit  organizations  under 
which  real  property  is  acquired  in 
whole  or  in  part  with  Federal  funds  (see 
32  CFR  32.32). 

§  21 .1 20    PubUcation  end  maintenance. 

(a)  The  E>o£XSARs  are  pubhshed  as 
chapter  I,  subchapter  B,  title  32  of  the 
Code  of  Federal  Regulations  (CFR)  and 
in  a  separate  loose-leaf  edition.  The 
loose-leaf  edition  is  divided  into  parts, 
subparts,  and  sections,  to  parallel  the 
CFR  publication.  Cross-references 
within  the  DoDGARs  are  stated  as  CFR 
citations  (e.g.,  a  reference  to  §  21.115  in 
part  21  would  be  to  32  CFR  21.115). 

(b)  Updates  to  the  DoDGARs  are 
published  in  the  Federal  Register. 
When  finaUzed,  updates  also  are 
published  as  Defense  Grant  and 
Agreement  Circulars,  with  revised  pages 
for  the  separate,  loose-leaf  edition. 

(c)  Revisions  to  the  DoDGARs  are 
recommended  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E)  by  a 
standing  working  group.  The  DDR&E, 
Director  of  Defense  Prociirement,  and 
each  Mihtary  Department  shall  be 
represented  on  the  working  group. 
Other  DoD  Components  that  use  grants 
or  cooperative  agreements  may  also 
nominate  representatives.  The  working 
group  meets  when  necessary. 

§21.125    Deviations. 

(a)  The  Head  of  the  DoD  Component 
or  his  or  her  designee  may  authorize 
individual  deviations  from  the 
DoDGARs,  which  are  deviations  that 
affect  only  one  grant  or  cooperative 
agreement,  if  such  deviations  are  not 
prohibited  by  statute,  executive  order  or 
regulation. 

(b)  Class  deviations  that  affect  more 
than  one  grant  or  cooperative  agreement 
must  be  approved  in  advance  by  the 
Director,  Defense  Research  and 
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Engineering  (DDR&E)  or  his  or  her 
designee.  Note  that  0MB  concurrence 
also  is  required  for  deviations  from  two 
parts  of  the  DoDGARs,  32  CFR  parts  32 
and  33.  in  accordance  with  32  CFR  32.4 
and  33.6,  respectively. 

(c)  Copies  of  justifications  and  agency 
approvals  for  individual  deviations  and 
written  requests  for  class  deviations 
shall  be  submitted  to:  Deputy  Director, 
Defense  Research  and  Engineering, 
ATTN:  Research,  3080  Defense 
Pentagon,  Washington  DC  20301-3080. 

(d)  Copies  of  requests  and  approvals 
for  individual  and  class  deviations  shall 
be  maintained  in  award  files. 

121.130    DaflnMons. 

Acquisition.  The  acquiring  (by 
purchase,  lease,  or  barter)  of  property  or 
services  for  the  direct  benefit  or  use  of 
the  United  States  Government  (see  more 
detailed  definition  at  48  CFR  2.101).  In 
accordance  with  31  U.S.C.  6303, 
procurement  contracts  are  the 
appropriate  legal  instruments  for 
acquiring  such  property  or  services. 

Assistance.  The  transfer  of  a  thing  of 
value  to  a  recipient  to  carry  out  a  public 
purpose  of  support  or  stimulation 
authorized  by  a  law  of  the  United  States 
(see  31  U.S.C.  6101(3)).  Grants  and 
cooperative  agreements  are  examples  of 
legal  instruments  used  to  provide 
assistance. 

Contract.  See  the  definition  for 
procurement  contract  in  this  section. 

Contracting  activity.  An  activity  to 
which  the  Head  of  a  DoD  Component 
has  delegated  broad  authority  regarding 
acquisition  functions,  pursuant  to  48 
CFR  1.601. 

Contracting  officer.  A  person  with  the 
authority  to  enter  into,  administer,  and/ 
or  terminate  contracts  and  make  related 
determinations  and  findings.  A  more 
detailed  definition  of  the  term  appears 
at  48  CFR  2.101. 

Cooperative  agreement.  A  legal 
instrument  which,  consistent  with  31 
U.S.C.  6305,  is  used  to  enter  into  the 
same  kind  of  relationship  as  a  grant  (see 
definition  "grant"),  except  that 
substantial  involvement  is  expected 
between  the  Department  of  Defense  and 
the  recipient  when  carrying  out  the 
activity  contemplated  by  the 
cooperative  agreement.  The  term  does 
not  include  "cooperative  research  and 
development  agreements"  as  defined  in 
15  U.S.C.  3710a. 

Deviation.  The  issuance  or  use  of  a 
policy  or  procedure  that  is  inconsistent 
with  the  DoDGARs. 

DoD  Components.  The  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Defense  Agencies,  and 
DoD  Field  Activities. 


Grant.  A  legal  instrument  which, 
consistent  with  31  U.S.C.  6304,  is  used 
to  enter  into  a  relationship: 

(1)  The  principal  purpose  of  which  is 
to  transfer  a  thing  of  value  to  the 
recipient  to  carry  out  a  public  purpose 
of  support  or  stimulation  authorized  by 
a  law  of  the  United  States,  rather  than 
to  acquire  property  or  services  for  the 
Department  of  Defense's  direct  benefit 
or  use. 

(2)  In  which  substantial  involvement 
is  not  expected  between  the  Department 
of  Defense  and  the  recipient  when 
carrying  out  the  activity  contemplated 
by  the  grant. 

Grants  officer.  An  official  with  the 
authority  to  enter  into,  administer,  and/ 
or  terminate  grants  or  cooperative 
agreements. 

Nonprocurement  instrument.  A  legal 
instrument  other  than  a  procurement 
contract.  Examples  include  instruments 
of  financial  assistance,  such  as  grants  or 
cooperative  agreements,  and  those  of 
technical  assistance,  which  provide 
services  in  lieu  of  money. 

Procurement  contract.  A  legal 
instrument  which,  consistent  with  31 
U.S.C.  6303,  reflects  a  relationship 
between  the  Federal  Government  and  a 
State,  a  local  government,  or  other 
recipient  when  the  principal  purpose  of 
the  instrument  is  to  acquire  property  or 
services  for  the  direct  benefit  or  use  of 
the  Federal  Government.  See  the  more 
detailed  definition  for  contract  at  48 
CFR  2.101. 

Recipient.  An  organization  or  other 
entity  receiving  a  grant  or  cooperative 
agreement  from  a  DoD  Component. 

Subpart  B^Authortties  and 
ResponsibHities 

§21.200    Purpose. 

This  subpart  describes  the  sources 
and  fiow  of  authority  to  use  grants  and 
cooperative  agreements,  and  assigns  the 
broad  responsibilities  associated  with 
DoD  Components'  use  of  such 
instruments. 

121.206    OoO  Components' auttiorities. 

(a)  In  accordance  with  31  U.S.C.  6301 
et  seq.,  DoD  Components  shall  use 
grants  and  cooperative  agreements  as 
legal  instruments  refiecting  assistance 
relationships  between  the  United  States 
Government  and  recipients. 

(b)  Unlike  the  use  of  a  procurement 
contract  (for  which  Federal  agencies 
have  inherent.  Constitutional  authority), 
use  of  a  grant  or  cooperative  agreement 
to  carry  out  a  program  requires 
authorizing  legislation,  the  intent  of 
which  supports  the  use  of  an  assistance 
instrument  (e.g.,  the  intent  of  the 
legislation  authorizing  a  program 


supports  a  judgment  that  the  principal 
purpose  of  the  program  is  assistance, 
rather  than  acquisition).  DoD 
Components  may  award  grants  and 
cooperative  agreements  imder  a  number 
of  statutory  authorities  that  fall  into 
three  categories: 

(1)  Authorities  that  statutes  provide  to 
the  Secretary  of  Defense.  These 
authorities  generally  are  delegated  by 
the  Secretary  of  Defense  to  Heads  of 
DoD  Components,  usually  through  DoD 
directives,  instructions,  or  policy 
memoranda  that  are  not  part  of  (he 
Defense  Grant  and  Agreement 
Regulatory  System.  Examples  of 
statutory  authorities  in  this  category  are: 

(i)  Authority  imder  10  U.S.C.  2391  to 
make  grants  or  conclude  cooperative 
agreements  to  assist  State  and  local 
governments  in  planning  and  carrying 
out  community  adjustments  and 
economic  diversification  reqmred  by 
changes  in  military  installations  or  in 
DoD  contracts  or  spending  that  may 
have  a  direct  and  significant  adverse 
consequence  on  the  ejected 
community. 

(ii)  Authority  under  10  U.S.C.  2413  to 
enter  into  cooperative  agreements  with 
entities  that  furnish  procurement 
technical  assistance  to  businesses. 

(2)  Authorities  that  statutes  may 
provide  directly  to  Heads  of  DoD 
Components.  When  a  statute  authorizes 
the  head  of  a  DoD  Component  to  use  a 
grant  or  cooperative  agreement  or  to 
carry  out  a  program  with  a  principal 
purpose  of  assistance,  use  of  that 
authority  requires  no  delegation  by  the 
Secretary  of  Defense.  For  example,  10 
U.S.C.  2358  authorizes  the  Secretaries  of 
the  Military  Departments,  in  addition  to 
the  Secretary  of  Defense,  to  perform 
research  and  development  projects* 
through  grants  and  cooperative 
agreements.  A  Military  Department's 
use  of  the  authority  of  10  U.S.C.  2358 
therefore  requires  no  delegation  by  the 
Secretary  of  Defense. 

(3)  Authorities  that  arise  indirectly  as 
the  result  of  statute.  For  example, 
authority  to  use  a  grant  or  cooperative 
agreement  may  result  from: 

(i)  A  federal  statute  authorizing  a 
program  that  is  consist«it  with  an 
assistance  relationship  (i.e.,  the  support 
or  stimulation  of  a  public  purpose, 
rather  than  the  acquisition  of  a  good  or 
service  for  the  direct  benefit  of  the 
Department  of  Defense).  In  accordance 
with  31  U.S.C.  chapter  63,  such  a 
program  would  appropriately  be  carried 
out  through  the  use  of  grants  or 
cooperative  agreements. 

(ii)  Exemptions  requested  by  the 
Department  of  Defense  and  granted  by 
the  Office  of  Management  and  Budget 
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under  31  U.S.C.  6307,  as  described  in  32 
CFR  22.220. 

f  21 .21 0    Vesting  and  delegation  of 
authority. 

(a)  The  authority  and  responsibiUty 
for  awarding  grants  and  cooperative 
agreements  is  vested  in  the  Head  of  each 
DoD  Component  that  has  such 
authority. 

(b)  The  Head  of  each  such  DoD 
Component,  or  his  or  her  designee,  may 
delegate  to  the  heads  of  contracting 
activities  (HCAs)  within  that 
Component,  authority  to  award  grants  or 
cooperative  agreements,  to  appoint 
grants  officers  (see  §  21.220(c)),  and  to 
broadly  manage  the  DoD  Component's 
functions  related  to  grants  and 
cooperative  agreements.  An  HCA  is  the 
same  official  (or  officials)  designated  as 
the  head  of  the  contracting  activity  for 
proouement  contracts,  as  defined  at  48 
CFR  2.101— the  intent  is  that  overall 
management  responsibilities  for  a  DoD 
Component's  functions  related  to 
nonprocurement  instruments  be 
assigned  only  to  officials  that  have 
similar  responsibilities  for  procurement 
contracts. 

§21.215    Contracting  activities. 

When  designated  by  the  Head  of  the 
DoD  Component  or  his  or  her  designee 
(see  32  CFR  21.210(b)),  the  HCA  is 
responsible  for  the  grants  and 
cooperative  agreements  made  by  or 
assigned  to  that  activity.  He  or  ^e  shall 
supervise  and  establish  internal  policies 
and  procedures  for  that  activity's 
assistance  awards. 

§21.220    Grants  officers. 

(a)  Authority.  Only  grants  officers  are 
authorized  to  sign  grants  or  cooperative 
agreements,  or  to  administer  or 
terminate  such  legal  instruments  on 
behalf  of  the  Department  of  Defense. 
Grants  officers  may  bind  the 
Government  only  to  the  extent  of  the 
authority  delegated  to  them. 

(b)  Responsioilities.  Grants  officers 
should  be  allowed  wide  latitude  to 
exercise  judgment  in  performing  their 
responsibilities.  Grants  officers  are 
responsible  for  ensuring  that: 

(1)  Individual  grants  and  cooperative 
agreements  are  used  effectively  in  the 
execution  of  DoD  programs,  and  are 
awarded  and  administered  in 
accordance  with  applicable  laws. 
Executive  orders,  regulations,  and  DoD 
poUcies. 

(2)  Sufficient  funds  are  available  for 
obligation. 

(SfRecipients  of  grants  and 
cooperative  agreements  receive 
impartial,  fair,  and  equitable  treatment. 

(c)  Selection,  appointment  and 
termination  of  appointment  of  grants 


officers.  Each  DoD  Component  that 
awards  grants  or  enters  into  cooperative 
agreements  shall  have  a  formal  process 
(see  §  21.210(b))  to  select  and  appoint 
grants  officers  and  terminate  their 
appointments.  DoD  Components  are  not 
required  to  maintain  a  selection  process 
for  grants  officers  separate  from  the 
selection  process  for  contracting 
officers,  and  written  statements  of 
appointment  or  termination  for  grants 
officers  may  be  integrated  into  the 
necessary  documentation  for  contracting 
officers,  as  appropriate. 

(1)  Selection.  In  selecting  grants 
officers,  appointing  officials  shall 
consider  the  complexity  and  dollar 
value  of  the  grants  and  cooperative 
agreements  to  be  assigned  and  judge 
whether  candidates  possess  the 
necessary  experience,  training, 
education,  business  acumen,  judgment, 
and  knowledge  of  contracts  and 
assistance  instruments  to  function 
effectively  as  grants  officers. 

(2)  Appointment.  Statements  of 
appointment  shall  be  in  writing  and 
shall  clearly  state  the  limits  of  grants 
officers'  authority,  other  than  limits 
contained  in  applicable  laws  or 
regulations.  Information  on  the  limits  of 
a  grants  officer's  authority  shall  be 
readily  available  to  the  public  and 
agency  personnel. 

(3)  Termination.  Written  statements  of 
termination  are  required,  unless  the 
written  statement  of  appointment 
provides  for  automatic  termination.  No 
termination  shall  be  retroactive. 

Subpart  C — Information  Reporting  on 
Grants,  Cooparative  AgraamantB,  and 
Other  Nonprocurement  Instruments 

§21.300    Purpose. 

This  subpart  prescribes  policies  and 
procedures  for  compiling  and  reporting 
data  related  to  grants,  cooperative 
agreements,  and  other  nonprocurement 
instruments  subject  to  information 
reporting  requirements  of  31  U.S.C. 
chapter  61. 

§21.305    Defense  Assistance  Awards  Data 
System. 

(a)  Purposes  of  the  system.  Data  from 
the  Defense  Assistance  Awards  Data 
System  (DAADS)  are  used  to  provide: 

(1)  DoD  inputs  to  meet  statutory 
requirements  for  Federal 
Govemmentwide  reporting  of  data 
related  to  obligations  of  funds  by  grant, 
cooperative  agreement,  or  other 
nonprocurement  instrument. 

(2)  A  basis  for  meeting 
Govemmentwide  requirements  to  report 
to  the  Federal  Assistance  Awards  Data 
System  maintained  by  the  Department 
of  Commerce  and  for  preparing  other 


recurring  and  special  reports  to  the 
President,  the  Congress,  the  General 
Accounting  Office,  and  the  public. 

(3)  Information  to  support  policy 
formulation  and  implementation  and  to 
meet  management  oversight 
requirements  related  to  the  use  of 
grants,  cooperative  agreements,  and 
other  nonprocurement  instruments. 

(b)  Responsibilities.  (1)  The  Deputy 
Director,  Defense  Research  and 
Engineering  (DDDR&E),  or  his  or  her 
designee,  shall  issue  the  manual 
described  in  paragraph  (b)(2)(ii)  of  this 
section. 

(2)  The  Director  for  Information 
Operations  and  Reports,  Washington 
Headquarters  Services  (DIOR,  WHS) 
shall,  consistent  with  guidance  issued 
by  the  DDDR&E: 

(i)  Process  DAADS  information  on  a 
quarterly  basis  and  prepare  recurring 
and  special  reports  using  such 
information. 

(ii)  Prepare,  update,  and  disseminate 
"Department  of  E)efense  Assistance 
Awards  Data  System,"  an  instruction 
manual  for  reporting  information  to 
DAADS.  The  manual,  which  shall  be 
issued  by  the  office  of  the  DDR&E,  shall 
specify  procedures,  formats,  and  editing 
processes  to  be  used  by  DoD 
Components,  including  magnetic  tape 
layout  and  error  correction  schedules. 

(3)  The  following  offices  shall  serve  ais 
central  points  for  collecting  DAADS 
information  firom  contracting  activities 
within  the  DoD  Components: 

(i)  For  the  Army:  As  directed  by  the 
U.S.  Army  Contracting  Support  Agency. 

(ii)  For  the  Navy:  As  directed  by  the 
Office  of  Naval  Research. 

(iii)  For  the  Air  Force:  As  directed  by 
SAF/AQCP. 

(iv)  For  the  Office  of  the  Secretary  of 
Defense,  Defense  Agencies,  and  DoD 
Field  Activities:  Each  Defense  Agency 
shall  identify  a  central  point  for 
collecting  and  reporting  DAADS 
information  to  the  DIOR.  WHS,  at  the 
address  given  in  p>aragraph  (c)(2)  of  this 
section.  DIOR,  WHS  shall  serve  as  the 
central  point  for  offices  and  activities 
within  the  Office  of  the  Secretary  of 
Defense  and  for  DoD  Field  Activities. 

(4)  The  office  that  serves,  in 
accordance  with  paragraph  (b)(3)  of  this 
section,  as  the  central  point  for 
collecting  DAADS  information  from 
contracting  activities  within  each  DoD 
Component  shall: 

(i)  Establish  internal  procedures  to 
ensure  reporting  by  contracting 
activities  that  use  grants,  cooperative 
agreements  or  other  nonprocurement 
instruments  subject  to  31  U.S.C.  chapter 
61. 

(ii)  Collect  information  required  by 
DD  Form  2566,  "DoD  Assistance  Award 
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Action  Report,"  from  those  contracting 
activities,  and  report  it  to  DIOR,  WHS. 
in  accordance  with  paragraph  (d)  of  this 
section. 

(iii)  Submit  to  the  DDDR&E.  at  the 
address  given  in  §  21.125(c).  any 
recommended  changes  to  the  DAADS  or 
to  the  instruction  manual  described  in 
paragraph  (b)(2)(ii)  of  this  section. 

(c)  Reporting  procedures.  The  data 
required  by  the  DD  Form  2566  shall  be: 

(1)  Collected  for  each  individual 
grant,  Cooperative  agreement,  or  other 
nonprocurement  action  that  is  subject  to 
31  U.S.C.  chapter  61  and  involves  the 
obligation  or  deobligation  of  Federal 
funds.  Each  action  is  reported  as  an 
obligation  under  a  specific  program 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA,  see  §  21.310).  The 
program  to  be  shown  is  the  one  that 
provided  the  funds  being  obligated  (i.e., 
if  a  grants  officer  in  one  DoD 
Component  obligates  appropriations  of  a 
second  DoD  Component's  program,  the 
grants  officer  would  show  the  CFDA 
program  of  the  second  DoD  Component 
on  the  DD  Form  2566). 

(2)  Reported  on  a  quarterly  basis  to 
DIOR,  WHS  by  the  offices  that  are 
designated  pursuant  to  paragraph  (b)(3) 
of  this  section.  For  the  first  three 

Quarters  of  the  Federal  fiscal  year,  the 
ata  are  due  by  close-of-business  (COB) 
on  the  15th  day  after  the  end  of  the 
quarter  (i.e.,  first-quarter  data  are  due  by 
COB  on  January  15th,  second-quarter 
data  by  COB  April  15th,  and  third- 
quarter  data  by  COB  July  15th).  Fourth- 
quarter  data  are  due  by  COB  October 
25th,  the  25th  day  after  the  end  of  the 
quarter.  If  any  due  date  falls  on  a 
weekend  or  holiday,  the  data  are  due  on 
the  next  regular  workday.  The  mailing 
address  for  DIOR,  WHS  is  1215  Jefferson 
Davis  Highway,  Suite  1204,  Arlington, 
VA  22202-4302. 

(3)  Reported  on  a  computer  tape, 
floppy  diskette  or  by  other  means 
permitted  by  the  instruction  manual 
described  in  paragraph  (b)(2)(ii)  of  this 
section.  The  data  shall  be  reported  in 
the  format  specified  in  the  instruction 
manual. 

(d)  Report  control  symbol.  DoD 
Components'  reporting  of  DAADS  data 
is  used  by  DoD  to  satisfy 
Govemmentwide  requirements  to  report 
to  the  Federal  Assistance  Awards  Data 
System,  which  is  assigned  Interagency 
Report  Control  Number  0252-DC)C-QU. 

121.310    Catalog  of  Federal  Domestic 
Anistsnce. 

(a)  Purpose  and  scope  of  the  reporting 
requirement.  (1)  Under  the  Federal 
Program  Information  Act  (31  U.S.C. 
6101  et  seq.],  as  implemented  through 


0MB  Circular  A-BQ,*  the  Department  of 
Defense  is  required  to  provide  certain 
information  about  its  domestic 
assistance  programs  to  OMB  and  the 
General  Services  Administration  (GSA). 
CSA  makes  this  information  available  to 
the  public  by  publishing  it  in  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  and  maintaining  the  Federal 
Assistance  Programs  Retrieval  System,  a 
computerized  data  base  of  the 
information. 

(2)  The  (TDA  covers  all  domestic 
assistance  programs  and  activities, 
regardless  of  the  number  of  awards 
made  under  the  program,  the  total  dollar 
value  of  assistance  provided,  or  the 
duration.  In  addition  to  programs  using 
grants  and  cooperative  agreements, 
covered  programs  include  those 
providing  assistance  in  other  forms, 
such  as  payments  in  lieu  of  taxes  or 
indirect  assistance  resulting  from 
Federal  operations. 

(b)  Responsibilities.  (1)  Each  DoD 
Component  that  provides  domestic 
financial  assistance  shall: 

(i)  Report  to  the  Director  for 
InformatioD  Operations  and  Reports, 
Washington  Headquarters  Services 
(DIOR,  WHS)  all  new  programs  and 
changes  as  they  occur,  or  as  DIOR,  WHS 
requests  annual  updates  to  existing 
CFDA  information. 

(ii)  Identify  to  the  DIOR,  WHS  a  point- 
of-contact  who  will  be  responsible  for 
reporting  such  program  information  and 
for  responding  to  inquiries  related  to  it. 

(2)  TTie  DIOR,  WHS  shall  act  as  the 
Department  of  Defense's  single  office  for 
collecting,  compiling  and  reporting  such 
program  information  to  OMB  and  CSA. 

$21,315    Uniform  grants  and  agreements 
numbering  system. 

DoD  Components  shall  assign 
identifying  numbers  to  all 
nonprociuement  instnunents  subject  to 
this  subpart,  including  grants  and 
cooperative  agreements.  The  numbering 
system  parallels  the  procurement 
instrument  identification  (PII) 
numbering  system  specified  in  48  CFR 
204.70  (in  the  "Defense  Federal 
Acquisition  Regulation  Supplement"), 
as  follows: 

(a)  The  first  six  alphanumeric 
characters  of  the  assigned  niunber  shall 
be  identical  to  those  specified  by  48 
CFR  204.7003(a)(1)  to  identify  the  DoD 
Component  and  contracting  activity. 

(b)  The  seventh  and  eighth  positions 
shall  be  the  last  two  digits  of  Uie  fiscal 
year  in  which  the  number  is  assigned  to 
the  grant,  cooperative  agreement,  or 
other  nonprocurement  instrument. 


^  Contact  the  Office  of  Management  and  Budget, 
EOP  Publications,  725  17th  St.  N.W.,  New 
Executive  Office  Building,  Washington.  D.C  20S03. 
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(c)  The  gth  position  shall  be  a 
number:  "1"  for  grants;  "2"  for 
cooperative  agreements;  and  "3"  for 
other  nonprocurement  instruments. 

(d)  The  10th  through  13th  positions 
shall  be  the  serial  number  of  the 
instrument.  DoD  Components  and 
contracting  activities  need  not  follow 
any  specific  pattern  in  assigning  these 
numbers  and  may  create  multiple  series 
of  letters  and  numbers  to  meet  internal 
needs  for  distinguishing  between 
various  sets  of  awards. 

3.  Part  22  is  added  to  read  as  follows: 

PART  22— DoD  GRANTS  AND 
AGREEMENTS— AWARD  AND 
ADMINISTRATION 

Subpart  A— General 

Sec. 

22.100    Purpose,  relation  to  other  parts,  and 

organization. 
22.105    Definitions. 

Subpart  B — Selecting  the  Appropriate 
Instrument 

22.200    Purpose. 

22.205    Distinguishing  assistance  from 

procurement 
22.210    Authoilty  for  providing  assistance. 
22.215    Distinguishing  grants  and 

cooperative  agreements. 
22.220    Exemptions. 

Subpart  C— Competition 

22.300    Purpose. 

22.305    General  policy  and  requirement  for 

competition. 
22.310    Statutes  concerning  certain  research, 

developmeat,  and  facilities  construction 

grants. 
22.315    Merit-based,  competitive 

procedures. 
22.320    Special  competitions. 
22.325    Historically  Black  colleges  and 

universities  (HBCUs)  and  other  minority 

institutions  (Mis). 

Subpart  D— Recipient  Qualification 
Matters— General  Policies  and  Proceduras 

22.400 
22.405 
22.410 
22.415 
22.420 

Subpart  E— National  PoHcy  Matters 

22.505    Purpose. 

22.510    Certifications,  representations,  and 

assurances. 
22.515    Provisions  of  annual  appropriations 

acts. 
22.520    Militaiy  recruiting  on  campus. 
22.525    Paperwork  Reduction  Act. 
22.530    Metric  system  of  measurement 

SutipartF    Awfd 

22.600    Purpose. 

22.605    Grants  officers'  responsibilities^ 

22.610    Award  instruments. 

Subpart  G— Field  Administration 

22.700    Purpose. 
22.705    Policy, 


Purpose. 

Policy. 

Grants  officers'  responsibilities. 

Standards. 

Pre-award  procedures. 
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22.710    Assignment  of  grants  administration 

offices. 
22.715    Grants  administration  office 

functions. 

Subpart  H— Post-Award  Administration 

22.800    Purpose  and  relation  to  other  parts. 
22.805    Post-award  requirements  in  other 

parts. 
22.810    Payments. 

22.815    Claims,  disputes,  and  appeals. 
22.820    Debt  collection. 
22.825    Closeout  audits. 
Appendix  A  to  Part  22 — Proposal  Provision 

for  Required  Certifications. 
Appendix  B  to  Part  22 — Suggested  Award 

Provisions  for  National  Policy 

Requirements  That  Often  Apply. 
Appendix  C  to  Part  22 — Administrative 

Requirements  and  Issues  To  Be 

Addressed  in  Award  Terms  and 

Conditions. 
Anthority:  5  U.S.C.  301  and  10  U.S.C.  113. 

Subpart  A— General 

§  22.100    Purpose,  relation  to  otiwr  perts, 
and  organlzatkMi. 

(a)  This  part  outlines  grants  officers' 
and  DoD  Components'  responsibilities 
related  to  the  award  and  administration 
of  grants  and  cooperative  agreements. 

(b)  hi  doing  so,  it  also  supplements 
other  parts  of  the  DoD  Grant  and 
Agreement  Regulations  (DoDGARs)  that 
are  either  Govemmentwide  rules  or  D6D 
implementation  of  Govemmentwide 
guidance  in  Office  of  Management  and 
Budget  (OMB)  Qrculars.  Those  other 
parts  of  the  DoE)GARs,  which  are 
refeirenced  as  appropriate  in  this  part, 
are: 

(1)  Govemmentwide  rules  on 
debarment,  suspension  and  drug-free 
workplace  requirements,  in  32  CFR  part 
25. 

(2)  The  Govemmentwide  rule  on 
lobbying  restrictions,  in  32  CFR  part  28. 

(3)  Administrative  requirements  for 
grants  and  agreements  awarded  to 
specific  types  of  recipients: 

(i)  For  State  and  local  governmental 
organizations,  in  the  Govemmentvsride 
mle  at  32  CFR  part  33. 

(ii)  For  institutions  of  higher 
education  and  other  nonprofit 
organizations,  at  32  CFR  part  32. 

(iii)  For  for-profit  organizations,  at  32 
CFR  part  34. 

(c)  The  organization  of  this  part 
parallels  the  award  and  administration 
process,  from  pre-award  through  post- 
award  matters.  It  therefore  is  organized 
in  the  same  manner  as  the  parts  of  the 
DoDGARs  (32  CFR  parts  32,  33,  and  34) 
that  prescribe  administrative 
requirements  for  specific  types  of 
recipients. 


§22.105    Definitions. 

Other  than  the  terms  defined  in  this 
section,  terms  used  in  this  part  are 
defined  in  32  CFR  21.130. 

Administrative  offset.  An  action 
whereby  money  payable  by  the  United 
States  Government  to,  or  held  by  the 
Government  for,  a  recipient  is  withheld 
to  satisfy  a  delinquent  debt  the  recipient 
owes  the  Government. 

Advanced  research.  Advanced 
technology  development  that  creates 
new  technology  or  demonstrates  the 
viability  of  applying  existing  technology 
to  new  products  and  processes  in  a 
general  way.  Advanced  research  is  most 
closely  analogous  to  precompetitive 
technology  development  in  the 
commercial  sector  (i.e.,  early  phases-of 
research  and  development  on  which 
commercial  competitors  are  willing  to 
collaborate,  because  the  work  is  not  so 
coupled  to  specific  products  and 
processes  that  the  results  of  the  work 
must  be  proprietary).  It  does  not  include 
development  of  miUtary  systems  and 
hardware  where  specific  requirements 
have  been  defined.  It  is  typically  funded 
in  Advanced  Technology  Development 
(Budget  Activity  3  and  Research 
Category  6.3A)  programs  within 
Research,  Development,  Test  and 
Evaluation  (RDT&E). 

Applied  research.  Efforts  that  attempt 
to  determine  and  exploit  the  potential  of 
scientific  discoveries  or  improvements 
in  technology  such  as  new  materials, 
devices,  methods  and  processes.  It 
typically  is  funded  in  Applied  Research 
(Budget  Activity  2  and  Research 
Category  6.2)  programs  within  Research, 
Development,  Test  and  Evaluation 
(RDT&E).  Applied  research  normally 
follows  basic  research  but  may  not  be 
fully  distinguishable  from  the  related 
basic  research.  The  term  does  not 
include  efforts  whose  principal  aim  is 
the  design,  development,  or  testing  of 
specific  products,  systems  or  processes 
to  be  considered  for  sale  or  acquisition; 
these  efforts  are  within  the  definition  of 
"development." 

Basic  research.  Efforts  directed 
toward  increasing  knowledge  and 
understanding  in  science  and 
engineering,  rather  than  the  practical 
application  of  that  knowledge  and 
understanding.  It  typically  is  funded 
within  Basic  Research  (Budget  Activity 
1  and  Research  Category  6.1)  programs 
within  Research,  Development,  Test  and 
Evaluation  (RDT&E).  For  the  purposes  of 
this  part,  basic  research  includes: 

(1 J  Research-related,  science  and 
engineering  education,  including 
graduate  fellowships  and  research 
traineeships. 

(2)  Research  instnmientation  and 
other  activities  designed  to  enhance  the 


infrastructure  for  science  and 
engineering  research. 

Claim.  A  written  demand  or  written 
assertion  by  one  of  the  parties  to  a  grant 
or  cooperative  agreement  seeking  as  a 
matter  of  right,  the  payment  of  money 
in  a  sum  certain,  the  adjustment  or 
interpretation  of  award  terms,  or  other 
relief  arising  under  or  relating  to  a  grant 
or  cooperative  agreement.  A  routine 
request  for  payment  that  is  not  in 
dispute  when  submitted  is  not  a  claim. 
The  submission  may  be  converted  to  a 
claim  by  written  notice  to  the  grants 
officer  if  it  is  disputed  either  as  to 
liability  or  amount,  or  is  not  acted  upon 
in  a  reasonable  time. 

Debt.  Any  amount  of  money  or  any 
property  owed  to  a  Federal  Agency  by 
any  person,  organization,  or  entity 
except  another  United  States  Federal 
Agency.  Debts  include  any  amounts  due 
&om  insured  or  guaranteed  loans,  fees, 
leases,  rents,  royalties,  services,  sales  of 
real  or  personal  property,  or 
overpayments,  p>ensLlties,  damages, 
interest,  fines  and  forfeittues,  and  all 
other  claims  and  similar  sources. 
Amoimts  due  a  nonappropriated  fund 
instrumentality  are  not  debts  owed  the 
United  States,  for  the  purpnises  of  this 
subchapter. 

Delinquent  debt.  A  debt: 

(1)  That  the  debtor  fails  to  pay  by  the 
date  specified  in  the  initial  written 
notice  firom  the  agency  owed  the  debt, 
normally  within  30  calendar  days, 
unless  the  debtor  makes  satisfactory 
payment  arrangements  with  the  agency 
by  that  date;  and 

(2)  With  respect  to  which  the  debtor 
has  elected  not  to  exercise  any  available 
appeals  or  has  exhausted  all  agency 
ap(>eal  processes. 

Development.  The  systematic  use  of 
scientific  and  technical  knowledge  in 
the  design,  development,  testing,  or 
evaluation  of  potential  new  products, 
processes,  or  services  to  meet  specific 
performance  requirements  or  objectives. 
It  includes  the  functions  of  design 
engineering,  prototyping,  and 
engineering  testing. 

Electronic  commerce.  The  conduct  of 
business  through  the  use  of  automation 
and  electronic  media,  in  lieu  of  paper 
transactions,  direct  personal  contact, 
telephone,  or  other  means.  For  grants 
and  cooperative  agreements,  electronic 
commerce  can  include  the  use  of 
electronic  data  interchange,  electronic 
mail,  electronic  bulletin  board  systems, 
and  electronic  funds  transfer  for: 
program  announcements  or 
solicitations;  applications  or  proposals; 
award  documents;  recipients'  requests 
for  payment;  payment  authorizations; 
and  payments. 
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Electronic  data  interchange.  The 
exchange  of  standardized  information 
communicated  electronically  between 
business  partners,  typically  between 
computers.  It  is  DoD  policy  that  DoD 
Component  EDI  applications  conform  to 
the  American  National  Standards 
Institute  (ANSI),  Accredited  Standards 
Committee  (ASC)  X-12  standard.' 

Electronic  funds  transfer.  A  system 
that  provides  the  authority  to  debit  or 
credit  accounts  in  financial  institutions 
by  electronic  means  rather  than  source 
documents  (e.g.,  paper  checks). 
Processing  typically  occiu^  through  the 
Federal  Reserve  System  and/or  the 
Automated  Clearing  House  (ACH) 
computer  network.  It  is  DoD  policy  that 
DoD  Component  EFT  transmissions 
conform  to  the  American  National 
Standards  Institute  (ANSI),  Accredited 
Standards  Committee  (ASC)  X-12 
standard. 

Historically  Black  colleges  and 
universities.  Institutions  of  higher 
education  determined  by  the  Secretary 
of  Education  to  meet  the  requirements 
of  34  CFR  608.2.  Each  DoD  Component's 
contracting  activities  and  grants  officers 
may  obtain  a  list  of  historically  Black 
colleges  and  universities  from  that  DoD 
Component's  Small  and  Disadvantaged 
Business  Utilization  office. 

Institution  of  higher  education.  An 
educational  institution  that  meets  the 
criteria  in  section  1201(a)  of  the  Higher 
Education  Act  of  1965  (20  U.S.C. 
1141(a)).  Note,  however,  that  institution 
of  higher  education  has  a  different 
meaning  in  §  22.520,  as  given  at 
§  22.520(b)(2). 

Minority  institutions.  Institutions  of 
higher  education  that  meet  the  criteria 
for  minority  institutions  specified  in  10 
U.S.C.  2323.  Each  DoD  Component's 
contracting  activities  and  grants  officers 
may  obtain  copies  of  a  current  list  of 
institutions  that  qualify  as  minority 
institutions  under  10  U.S.C.  2323  from 
that  DoD  Component's  Small  and 
Disadvantaged  Business  Utilization 
office  (the  list  of  minority  institutions 
changes  periodically,  based  on 
Department  of  Education  data  on 
institutions'  enrollments  of  minority 
students). 

Research.  Basic,  applied,  and 
advanced  research,  as  defined  in  this 
section. 

Subaward.  An  award  of  financial 
assistance  in  the  form  of  money,  or 
property  in  lieu  of  money,  made  under 
a  DoD  grant  or  cooperative  agreement  by 
a  recipient  to  an  eligible  subrecipient. 


<  Available  from  Accredited  Standards 
Conunitlee,  X-12  Secretariat.  Data  Interchange 
Standards  Association,  1800  Diagonal  Road.  Suite 
355.  Alexandria.  VA  22314-2852;  Attention; 
Manager  Maintenance  and  Publications. 


The  term  includes  financial  assistance 
for  substantive  program  performance  by 
the  subrecipient  of  a  portion  of  the 
program  for  which  the  DoD  grant  or 
cooperative  agreement  was  made.  It 
does  not  include  the  recipient's 
procurement  of  goods  and  services 
needed  to  carry  out  the  program. 

Sut)part  B'-Selecting  the  Appropriate 
instrument 

$  22.200    Purpose. 

This  subpart  provides  the  bases  for 
determining  the  appropriate  type  of 
instrument  in  a  given  situation. 

§  22.205    Distinguishing  assistance  from 
procurement 

Before  using  a  grant  or  cooperative 
agreement,  the  grants  officer  shall  make 
a  positive  judgment  that  an  assistance 
instrument,  rather  than  a  pnxiurement 
contract,  is  the  appropriate  instrument, 
based  on  the  following: 

(a)  Purpose.  (1)  The  grants  officer 
must  judge  that  the  principal  purpose  of 
the  activity  to  be  carried  out  under  the 
instrument  is  to  stimulate  or  support  a 
public  purpose  (i.e.,  to  provide 
assistance),  rather  than  acquisition  (i.e., 
to  acquire  goods  and  services  for  the 
direct  bene^t  of  the  United  States 
Government).  If  the  principal  purpose  is 
acquisition,  then  the  grants  officer  shall 
judge  that  a  procurement  contract  is  the 
appropriate  instrument,  in  accordance 
with  31  U.S.C.  chapter  63  ("Using 
Procurement  Contracts  and  Grant  and 
Cooperative  Agreements").  Assistance 
instruments  shall  not  be  used  in  such 
situations,  except: 

(i)  When  a  statute  specifically 
provides  otherwise;  or 

(ii)  When  an  exemption  is  granted,  in 
accordance  with  §  22.220. 

(2)  For  research  and  development,  the 
appropriate  use  of  grants  and 
cooperative  agreements  therefore  is 
almost  exclusively  limited  to  the 
performance  of  selected  basic,  applied, 
and  advanced  research  projects. 
Development  projects  nearly  always 
shall  be  petformed  by  contract  or  other 
acquisition  transaction  because  their 
principal  purpose  is  the  acquisition  of 
specific  deliverable  items  (e.g., 
prototypes  or  other  hardware)  for  the 
benefit  of  the  Department  of  Defense. 

(b)  Fee  or  profit.  Payment  of  fee  or 
profit  is  consistent  with  an  activity 
whose  principal  purpose  is  the 
acquisition  of  goods  and  services  for  the 
direct  benefit  or  use  of  the  United  States 
Government,  rather  than  an  activity 
whose  principal  purpose  is  assistance. 
Therefore,  the  grants  officer  shall  use  a 
procurement  contract,  rather  than  an 
assistance  instrument,  in  all  cases 
where: 


(1)  Fee  or  profit  is  to  be  paid  to  the 
recipient  of  the  instrument:  or 

(2)  The  instrument  is  to  be  used  to 
carry  out  a  program  where  fee  or  profit 
is  necessary  to  achieving  program 
objectives. 

§22.210    AutlKirity  for  providing 
assistance. 

(a)  Before  a  grant  or  cooperative 
agreement  may  be  used,  the  grants 
officer  must: 

(1)  Identify  the  program  statute,  the 
statute  that  authorizes  the  DoD 
Component  to  carry  out  the  activity  the 
principal  purpose  of  which  is  assistance 
(see  32  CFR  21.205(b)). 

(2)  Review  the  program  statute  to 
determine  if  it  contains  requirements 
that  affect  the: 

(i)  Solicitation,  selection,  and  award 
processes.  For  example,  program 
statutes  may  authorize  assistance  to  be 
provided  only  to  certain  types  of 
recipients;  may  require  that  recipients 
meet  certain  other  criteria  to  be  eligible 
to  receive  assistance;  or  require  that  a 
specific  process  shall  be  usiad  to  review 
recipients'  proposals. 

(ii)  Terms  and  conditions  of  the 
award.  For  example,  some  program 
statutes  require  a  specific  level  of  cost 
sharing  or  matching. 

(b)  The  grants  officer  shall  ensure  that 
the  award  of  DoD  appropriations 
through  a  grant  or  cooperative 
agreement  for  a  research  project  meets 
the  standards  of  10  U.S.C.  2358,  DoD's 
broad  authority  to  carry  out  research, 
even  if  the  research  project  is  authorized 
under  a  statutory  authority  other  than 
10  U.S.C.  2358.  The  standards  of  10 
U.S.Q  2358  are  that,  in  the  opinion  of 
the  Head  of  the  DoD  Component  or  his 
or  her  designee,  the  projects  must  be: 

(1)  Necessary  to  the  responsibilities  of 
the  E>oD  Component. 

(2)  Related  to  weapons  systems  and 
other  military  needs  or  of  potential 
interest  to  the  DoD  Component. 

§  22.21 5    Distinguishing  grants  and 
cooperative  agreements. 

(a)  Once  a  grants  officer  judges,  in 
accordance  with  §§  22.205  and  22.210, 
that  either  a  grant  or  cooperative 
agreement  is  the  appropriate     * 
instrument,  the  grants  officer  shall 
distinguish  between  the  two 
instruments  as  follows: 

(1)  Grants  shall  be  used  when  the 
grants  officer  judges  that  substantial 
involvement  is  not  expected  between 
the  Department  of  Defense  and  the 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement. 

(2)  Cooperative  agreements  shall  be 
used  when  the  grants  officer  judges  that 
substantial  involvement  is  expected. 
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The  grants  officer  should  document  the 
nature  of  the  substantial  involvement 
that  led  to  selection  of  a  cooperative 
agreement.  Under  no  circumstances  are 
cooperative  agreements  to  be  used 
solely  to  obtain  the  stricter  controls 
typical  of  a  contract. 

(b)  In  judgmg  whether  substantial 
involvement  is  expected,  grants  officers 
should  recognize  that  "substantial 
involvement"  is  a  relative,  rather  than 
an  absolute,  concept,  and  that  it  is 
primarily  based  on  programmatic 
factors,  rather  than  requirements  for 
grant  or  cooperative  agreement  award  or 
administration.  For  example,  substantial 
involvement  may  include  collaboration, 
participation,  or  intervention  in  the 
program  or  activity  to  be  performed 
under  the  award. 

§22.220    Exemptions. 

Under  31  U.S.C.  6307.  "the  Director  of 
the  Office  of  Management  and  Budget 
may  exempt  an  agency  transaction  or 
program"  from  the  requirements  of  31 
U.S.C.  chapter  63.  Grants  officers  shall 
request  such  exemptions  only  in 
eicceptional  circumstances.  EJach  request 
shall  specify  for  which  individual 
transaction  or  program  the  exemption  is 
sought:  the  reasons  for  requesting  an 
exemption;  the  anticipiated 
consequences  if  the  exemption  is  not 
granted;  and  the  implications  for  other 
agency  transactions  and  programs  if  the 
exemption  is  granted.  The  procedures 
for  requesting  exemptions  shall  be: 

(a)  In  cases  where  31  U.S.C.  chapter 
63  would  require  use  of  a  contract  and 
an  exemption  from  that  requirement  is 
desired: 

(1)  The  grants  officer  shall  submit  a 
request  for  exemption,  through 
appropriate  channels  estabUshed  by  his 
or  her  DoD  Component  (see  32  CFR 
21.115(b)(1)),  to  the  Director  of  Defense 
Prociu^ment  (DDP). 

(2)  The  DDP.  after  coordination  with 
the  Director  of  Defense  Research  and 
Engineering  (DDR&E).  shall  transmit  the 
request  to  0MB  or  notify  the  DoD 
Component  that  the  request  has  been 
disapproved. 

(b)  In  other  cases,  the  DoD  Component 
shall  submit  a  request  for  the  exemption 
through  appropriate  channels  to  the 
DDR&E.  The  DDR&E  shall  transmit  the 
request  to  0MB  or  notify  the  DoD 
Component  that  the  request  has  been 
disapproved. 

(c)  Where  an  exemption  is  granted, 
documentation  of  the  approval  shall  be 
maintained  in  the  award  ftle. 

Subpart  C — Competition 

§22.300    Purpose. 

This  subpart  establishes  DoD  policy 
and  implements  statutes  related  to  the 


use  of  competitive  procedures  in  the 
award  of  grants  and  cooperative 
agreements. 

§  22.305    General  policy  and  requirement 
for  competition. 

(a)  It  is  DoD  policy  to  maximize  use 
of  competition  in  the  award  of  grants 
and  cooperative  agreements.  This  also 
conforms  with: 

(1)  31  U.S.C.  6301(3),  which 
encoiu-ages  the  use  of  competition  in 
awarding  all  grants  and  cooperative 
agreements. 

(2)  10  U.S.C.  2374(a).  which  sets  out 
Congressional  policy  that  any  new  grant 
for  research,  development,  test,  or 
evaluation  be  awarded  through  merit- 
based  selection  procedures. 

(b)  Grants  officers  shall  use  merit- 
based,  competitive  procedures  (as 
defined  by  §  22.315)  to  award  grants  and 
cooperative  agreements: 

(1)  In  every  case  where  required  by 
statute  (e.g.^10  U.S.C.  2361,  as 
implemented  in  §  22.310,  for  certain 
grants  to  Institutions  of  higher 
education). 

(2)  To  the  maximum  extent 
practicable  in  all  cases  where  not 
required  by  statute. 

§22.310    Statutes  concerning  certain 
research,  development,  and  facilities 
construction  grants. 

(a)  Definitions  specific  to  this  section. 
For  the  purposes  of  implementing  the 
requirements  of  10  U.S.C.  2374  in  this 
section,  the  following  terms  are  defined: 

(1)  Follow-on  grant.  A  grant  that 
provides  for  continuation  of  research 
and  development  performed  by  a 
recipient  under  a  preceding  grant.  Note 
that  follow-on  grants  are  distinct  from 
incremental  funding  actions  during  the 
{>eriod  of  execution  of  a  multi-year 
award. 

(2)  New^nnt.  A  grant  that  is  not  a 
follow-on  grant. 

(b)  Statutory  requirement  to  use 
competitive  procedures.  (1)  A  grants 
officer  shall  not  award  a  grant  by  other 
than  merit-based,  competitive 
procedures  (as  defined  by  §  22.315)  to 
an  institution  of  higher  education  for 
the  performance  of  research  and 
development  or  for  the  construction  of 
research  or  other  facilities,  unless: 

(i)  In  the  case  of  a  new  grant  for 
research  and  development,  there  is  a 
statute  meeting  the  criteria  in  paragraph 
(c)(1)  of  this  section; 

(ii)  In  the  case  of  a  follow-on  grant  for 
research  and  development,  or  of  a  grant 
for  the  construction  of  research  or  other 
facilities,  there  is  a  statute  meeting  the 
criteria  in  paragraph  (c)(2)  of  this 
section;  and 

(iii)  The  Secretary  of  Defense  submits 
to  Congress  a  written  notice  of  intent  to 


make  the  grant.  The  grant  may  not  be 
awarded  until  180  calendar  days  have 
elapsed  after  the  date  on  which 
Congress  received  the  notice  of  intent. 
Contracting  activities  must  submit  a 
draft  notice  of  intent  with  supporting 
documentation  through  channels  to  the 
E)eputy  Director,  Defense  Research  and 
Engineering. 

(2)  Because  subsequently  enacted 
statutes  may,  by  their  terms,  impose 
different  requirements  than  set  out  in 
paragraph  (b)(1)  of  this  section,  grants 
officers  shall  consult  legal  counsel  on  a 
case-by-case  basis,  when  grants  for  the 
performance  of  research  and 
development  or  for  the  construction  of 
research  or  other  facilities  are  to  be 
awarded  to  institutions  of  higher 
education  by  other  than  merit-based 
competitive  procedures. 

(c)  Subsequent  statutes.  In  accordance 
with  10  U.S.C.  2361  and  10  U.S.C.  2374. 
a  provision  of  law  may  not  be  construed 
as  requiring  the  award  of  a  grant 
through  other  than  the  merit-based, 
competitive  procedures  described  in 
§  22.315,  unless: 

(1)  Institutions  of  higher  education — 
new  grants  for  research  and 
development.  In  the  case  of  a  new  grant 
for  research  and  development  to  an 
institution  of  higher  education,  such 
provision  of  law  specifically: 

(i)  Identifies  the  particular  institution 
of  higher  education  involved; 

(ii)  States  that  such  provision  of  law 
modifies  or  supersedes  the  provisions  of 
10  U.S.C.  2361  (a  requirement  that 
applies  only  if  the  statute  authorizing  or 
requiring  award  by  other  than 
competitive  procedures  was  enacted 
after  September  30,  1989);  and 

(iii)  States  that  the  award  to  the 
institution  of  higher  education  involved 
is  required  by  such  provision  of  law  to 
be  made  in  contravention  of  the  policy 
set  forth  in  10  U.S.C.  2374(a). 

(2)  Institutions  of  higher  education — 
follow-on  grants  for  research  and 
development  and  grants  for  the 
construction  of  any  research  or  other 
facility.  In  the  case  of  any  such  grant  to 
an  institution  of  higher  education,  such 
provision  of  law  specifically: 

(i)  Identifies  the  particular  institution 
of  higher  education  involved;  and 

(ii)  States  that  such  provision  of  law 
modifies  or  supersedes  the  provisions  of 
10  U.S.C.  2361  (a  requirement  that 
applies  only  if  the  statute  authorizing  or 
requiring  award  by  other  than 
competitive  procedures  was  enacted 
after  September  30. 1989). 

(3)  Other  entities — new  fftints  for 
research  and  development — (i)  General. 
In  the  case  of  a  new  grant  for  research 
and  development  to  an  entity  other  than 
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an  institution  of  higher  education,  such 
provision  of  law  speciflcally: 

(A)  Identifies  the  particular  entity 
involved; 

(B)  States  that  the  award  to  that  entity 
is  required  by  such  provision  of  law  to 
be  made  in  contravention  of  the  policy 
set  forUi  in  10  U.S.C.  2374(a). 

(ii)  Exception.  The  requirement  of 
paragraph  (c)(3)(i)  of  this  section  does 
not  apply  to  any  grant  that  calls  upon 
the  National  Academy  of  Sciences  to: 

(A)  Investigate,  examine,  or 
experiment  upon  any  subject  of  science 
or  art  of  significance  to  the  Department 
of  Defense  or  any  NfiUtary  Department; 
and 

(B)  Report  on  such  matters  to  the 
Congress  or  any  agency  of  the  Federal 
Government. 

§  22.315    Mwtt^Meed,  competitive 

Competitive  procedures  are  methods 
that  mcourage  participation  in  DoD 
programs  by  a  broad  base  of  the  most 
highly  qualified  performers.  These 
procedures  are  diaracterized  by 
competition  among  as  many  eUgible 
proposers  as  possible,  with  a  published 
or  wridely  disseminated  notice. 
Competitive  procedures  include,  as  a 
minimum: 

(a)  Notice  to  prospective  proposers. 
The  notice  may  be  a  notice  of  fimding 
availability  or  Broad  Agency 
Announcement  published  in  the 
Federal  Register  or  Commerce  Business 
Daily,  respectively,  or  a  notice  that  is 
made  available  broadly  by  electronic 
means.  Ahematively,  it  may  take  the 
form  of  a  specific  notice  that  is 
distributed  to  eUgible  proposers  (a 
specific  notice  must  be  distributed  to  at 
least  two  eligible  proposers  to  be 
considered  as  part  of  a  competitive 
procedure).  Notices  must  include,  as  a 
minimum,  the  following  information: 

(1)  Programmatic  area(s)  of  interest,  in 
which  proposals  or  applications  are 
sought. 

(2)  EligibiUty  criteria  for  potential 
recipients  (see  subpart  D  of  this  part). 

(3)  Criteria  that  will  be  used  to  select 
the  applications  or  proposals  that  will 
be  funded,  and  the  method  for 
conducting  the  evaluation. 

(4)  The  type(s)  of  funding  instnunents 
(e.g.,  grants,  cooperative  agreements, 
other  assistance  instruments,  or 
procurement  contracts)  that  are 
anticipated  to  be  awarded  pursuant  to 
the  armouncement. 

(5)  Instructions  for  preparation  and 
submission  of  a  proposal  or  application, 
including  the  time  by  which  it  must  be 
submitted. 

(b)  At  least  two  eligible,  prospective 
proposers. 


(c)  Impartial  review  of  the  merits  of 
applications  or  proposals  received  in 
response  to  the  notice,  using  the 
evaluation  method  and  selection  criteria 
described  in  the  notice.  For  research 
and  development  awards,  in  order  to  be 
considered  as  part  of  a  competitive 
procedure,  the  two  principal  selection 
criteria,  unless  statute  provides 
otherwise,  must  be  the: 

(1)  Technical  merits  of  the  proposed 
research  and  development;  and  * 

(2)  Potential  relationship  of  the 
proposed  reeean^  and  development  to 
Department  of  Defense  missions. 

§22.320    Spedel compeUMone. 

Some  programs  may  be  competed  for 
programmatic  or  policy  reasons  among 
specific  classes  of  potential  recipients. 
An  example  would  be  a  program  to 
enhance  U.S.  capabiUties  for  academic 
research  and  research-coupled  graduate 
education  in  defense-critical,  science 
and  engineering  disciplines,  a  program 
that  would  be  competed  specifically 
among  institutions  of  higher  education. 
All  such  special  competitions  shall  be 
consistent  with  program  representations 
in  the  President's  budget  submission  to 
Congress  and  with  subsequent 
Congressional  authorizations  and 
appropriations  for  the  programs. 

§22.325    HMorieaNy  Black collegee Mid 
universities  ^«CUs)  and  other  minorfty 
InetftuUons  (Mta). 

Increasing  the  ability  of  HBCUs  and 
Mis  to  participate  in  federally  funded, 
university  programs  is  an  objective  of 
Executive  Order  12876  (3  CFR,  1993 
Comp.,  p.  671)  and  10  U.S.C.  2323. 
Grants  officers  shall  include  appropriate 
provisions  in  Broad  Agency 
Announcements  (BAAs)  or  other 
announcements  for  programs  in  which 
awards  to  institutions  of  higher 
education  are  anticipated,  in  order  to 
promote  participation  of  HBCUs  and 
Mis  in  such  programs.  Also,  whenever 
practicable,  grants  officers  shall  reserve 
appropriate  programmatic  areas  for 
exclusive  competition  among  HBCUs 
and  Mis  when  preparing 
announcements  for  such  programs. 

Subpart  D->Recipient  Qualification 
Matters— <aenerai  Policies  and 
Procedures 

§22.400    Purpose. 

The  purpose  of  this  subpart  is  to 
specify  policies  and  procedures  for 
grants  officers'  determination  of 
recipient  qualifications  prior  to  award. 

§22.405    Policy. 

(a)  General.  Grants  officers  normally 
shall  award  grants  or  cooperative 
agreements  only  to  qualified  recipients 


that  meet  the  standards  in  §  22.415.  This 
practice  confomis  with  the 
Govemmentwide  policy,  stated  at  32 
CFR  25.115(a),  to  do  business  only  with 
responsible  persons. 

(b)  Exception.  In  exceptional 
circumstances,  grants  officera  may  make 
awards  to  recipients  that  do  not  fully 
meet  the  standards  in  §  22.415  and 
include  special  award  conditions  that 
are  appropriate  to  the  particular 
situation,  in  accordance  with  32  CFR 
32.14,33.12,  or  34.4. 

§22.410    Qrante  Officers' reaponslbilltles. 

The  grants  officer  isrvesponsible  for 
determining  a  recipient's  qualification 
prior  to  award.  The  grants  officer's 
signature  on  the  award  document  shall 
signify  his  or  her  determination  that 
either: 

(a)  The  potential  recipient  meets  the 
standards  in  §  22.415  and  is  qualified  to 
receive  the  graat  or  cooperative 
agreement;  or 

(b)  An  award  is  justified  to  a  recipient 
that  does  not  fully  meet  the  standards, 
pursuant  to  §  22.405(b).  In  such  cases, 
grants  officers  shall  document  in  the 
award  file  the  rationale  for  making  an 
award  to  a  recipient  that  does  not  fiilly 
meet  the  standards. 


§22.415 

To  be  qualified,  a  potential  recipient 
must: 

(a)  Have  the  management  capability 
and  adequate  financial  and  tec^mical 
resources,  givm  those  that  would  be 
made  available  through  the  grant  m 
cooperative  agreement,  to  execute  the 
program  of  activities  envisioned  under 
the  grant  or  cooperative  agreement. 

(b)  Have  a  satisfactory  record  of 
executing  such  programs  or  activities  (if 
a  prior  recipient  of  an  award). 

(c)  Have  a  satisfactory  record  of 
integrity  and  business  ethics. 

(d)  Be  otherwise  qualified  and  efigible 
to  receive  a  grant  or  cooperative 
agreement  imder  applicable  laws  and 
regulations  (see  §  22.420(c)). 

§22.420    Pre  award  procedures. 

(a)  The  appropriate  inethod  to  be  used 
and  amoimt  of  effort  to  be  expended  in 
deciding  the  qualification  of  a  potential 
recipient  will  vary.  In  deciding  on  the 
method  and  level  of  effort,  the  grants 
officer  should  consider  factors  such  as: 

(1)  DoD's  past  experience  with  the 
recipient; 

(2)  Whether  the  recipient  has 
previously  received  cost-type  contracts, 
grants,  or  cooperative  agreements  firom 
the  Federal  Government;  and 

(3)  The  amount  of  the  prospective 
award  and  complexity  of  the  project  to 
be  carried  out  under  the  award. 
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*    (b)  There  is  no  DoD-wide  requirement 
to  obtain  a  pre-award  credit  report, 
audit,  or  any  other  specific  piece  of 
information.  On  a  case-by-case  basis,  the 
grants  officer  will  decide  whether  there 
is  a  need  to  obtain  any  such  information 
to  assist  in  deciding  whether  the 
recipient  meets  the  standards  in 
§  22.415  (a),  (b),  and  (c). 

(1)  Should  the  grants  officer  in  a 
particular  case  decide  that  a  pre-award 
credit  report,  audit,  or  siirvey  is  needed, 
he  or  she  should  consult  first  with  the 
appropriate  grants  administration  office 
(identified  in  §  22.710),  and  decide 
whether  pre-existing  surveys  or  audits 
of  the  recipient,  such  as  those  of  the 
recipioat's  internal  control  systems 
imder  C^dB  Drcular  A-133  '  will  satisfy 
the  need  (see  §  22.715(a)(1)). 

(2)  If,  after  consultiiig  with  the  grants 
administration  office,  we  grants  officer 
decides  to  obtain  a  credit  report,  audit, 
or  other  information,  and  the  report  or 
other  information  discloses  that  a 
potential  recipient  is  delinquent  on  a 

'  debt  to  an  agency  of  the  United  States 
Government,  then: 

(i)  The  grants  officer  shall  take  such 
information  into  account  when 
determining  whether  the  potential 
recipient  is  qualified  with  respect  to  the 
grant  or  cooperative  agreement;  and 

(ii)  If  the  grants  officer  decides  to 
make  the  award  to  the  recipioit,  unless 
there  are  compellii^  reasons  to  do 
otherwise,  the  grants  officer  shall  delay 
the  award  of  tin  grant  or  cooperative 
agreement  until  payment  is  made  or 
satisfactory  arrangements  are  made  to 
repay  the  debt. 

(c)  In  deciding  whether  a  recipient  is 
otherwise  quahned  and  eUgible  in 
acccHdance  with  the  standard  in 
§  22.415(d),  the  grants  officer  shall 
ensure  that  the  potential  recipient: 

(1)  Is  not  identified  on  the 
Govemmentwide  "List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprociuement  Programs"  as  being 
debured,  suspended,  or  otherwise 
ineligible  to  receive  the  award.  The 
grants  officer  shall  check  the  fist  of  such 
parties  for: 

(i)  Potential  recipients  of  prime 
awards,  as  described  at  32  CFR 
25.505(d); 

(ii)  A  recipient's  principals  (e.g.. 
officers,  directors,  or  other  key 
employees,  as  defined  at  32  CFR 
25.105);  and 

(iii)  Potential  recipients  of  subawards. 
where  DoD  Component  approval  of  such 
principals  or  lower-tier  recipients  is 
required  under  the  terms  of  the  award 
(see  32  CFR  25.505(e)). 


(2)  Has  provided  all  certifications  and 
assurances  required  by  Federal  statute. 
Executive  order,  or  codified  regulation, 
unless  they  are  to  be  addressed  in  award 
terms  and  conditions  at  the  time  of 
award  (see  §  22.510). 

(3)  Meets  any  eligibility  criteria  that 
may  be  specified  in  the  statute 
authorizing  the  specific  program  under 
which  the  award  is  being  made  (see 

§  22.210(a)(2)). 

(d)  Grants  officers  shall  obtain  each 
redpimt's  Taxpayer  Identification 
Number  (TIN,  which  may  be  the  Social 
Security  Number  for  an  individual  and 
Employer  Identification  Number  for  a 
business  or  non-profit  entity)  and  notify 
the  recipient  that  the  TIN  is  being 
obtained  for  purposes  of  collecting  and 
reporting  on  any  delinquent  amoimts 
that  may  arise  out  of  the  recipient's 
relationship  with  the  Government. 
Obtaining  ^e  TIN  and  so  notifying  the 
recipient  is  a  statutory  requirement  of 
31  U.S.C.  7701,  as  amended  by  the  Debt 
CoUecticm  Improvement  Act  of  1996 
(section  31001(i)(l),  Pub.  L.  104-134). 

Subpart  E^-National  PoHcy  Mattws 

122.506    Purpoeeu 

The  piupose  of  this  subpart  is  to 
supplement  other  regulations  that 
implement  national  policy 
requirements,  to  the  extent  that  it  is 
necessary  to  provide  additional 
guidance  to  DoD  grants  officers.  Tlie 
other  regulations  that  implement 
naticmal  policy  requirements  include: 

(a)  The  other  parts  of  the  IDoDGARs 
(32  CFR  parts  32,  33.  and  34)  that 
implement  the  Govemmentwide 
guidance  in  OMB  Qrculars  A-102  ^  and 
A-110  *  on  administrative  requirements 
for  grants  and  cooperative  agreements. 
Those  parts  address  some  national 
I>oUcy  matters  that  appear  in  the  OMB 
Cimdars. 

(b)  DoD  regulations  other  than  the 
DoDGARs. 

(c)  Other  Federal  agencies' 
regulations. 

§22.510    CertMcaOons,  repraeefMetlons, 


(a)  Certifications — (1)  Policy. 
Certifications  of  compliance  with 
national  policy  requirements  are  to  be 
obtained  from  recipients  (mly  for  those 
national  policies  where  a  statute. 
Executive  order,  or  codified  regulation 
specifically  states  that  a  certification  is 
reqiiired.  Other  national  policy 
requirements  may  be  addressed  by 
obtaining  representations  or  assurances 
(see  paragraph  (b)  of  this  section). 
Grants  officers  should  utiUze  methods 


>  Contact  the  OfTice  of  Manag«nent  and  Budget, 
EOP  Publications,  725  17th  St.  NW,  New  Executive 
Office  Building,  Washington,  DC  20S03. 


3  See  footnote  2  to  §  22.420(b)(1). 
*  See  footnote  2  to  §  22.420(b)(1). 


for  obtaining  certifications,  in 
accordance  with  Executive  Order  12866 
(3  CFR,  1993  Comp.,  p.  638),  that 
minimize  administration  and 
paperworic. 

f2)  Procedures,  (i)  When  necessary, 
grants  officera  may  obtain  individual, 
written  certifications. 

(ii)  Whenever  possible,  and  to  the 
extent  consistent  with  statute  and 
codified  regulation,  grants  officera 
should  identify  the  certifications  that 
are  required  for  the  particular  type  of 
recipient  and  program,  and  amsoUdate 
them  into  a  single  certification 
provision  that  cites  them  by  reference. 

(A)  Appendix  A  to  this  part  lists  the 
common  certifications  and  cites  their 
appUcabihty.  Because  some 
certifications  (e.g..  the  certification  on 
lobbying  in  Appendix  A  to  this  part)  are 
required  by  law  to  be  submitted  at  the 
time  of  proposal,  rathffl*  than  at  the  time 
of  award,  Appendix  A  to  this  part 
includes  language  that  may  be  used  ht 
incorporating  common  certifications  by 
reference  into  a  proposal. 

(B)  If  a  grants  officer  elects  to  have 
proposere  inccnporate  certifications  by 
reference  into  their  proposals,  he  cm*  she 
must  do  so  in  one  m  the  two  follo«ving 
ways.  When  required  by  statute  or 
codified  regulation,  the  solicitation 
must  include  the  full  text  of  the 
certifications  that  propoeen  are  to 
provide  by  reference.  In  other  cases,  the 
grants  officer  may  include  language  in 
die  soUdtation  that  informs  the 
proposera  where  the  full  text  may  be 
found  (e.g..  in  documents  car  computer 
network  sites  that  are  readily  available 
to  the  pubhc)  and  ofiian  to  provide  it  to 
proposere  upon  request. 

(C)  Grants  officers  may  inccnporate 
certifications  by  reference  in  award 
documents  when  doing  so  is  consistent 
with  statute  and  codified  regulatim. 
Note  that  a  statute  requires  sulnnissiCHi 
of  the  lobbying  certificaticm  in 
Appendix  A  to  this  part  at  the  time  of 
proposal,  and  that  32  CFR  25.510(a) 
requires  submission  of  certifications 
regarding  debarment  and  suspension  at 
the  time  of  proposal.  The  provision  that 
a  grants  officer  would  use  to  incorpwate 
certifications  in  award  documents, 
when  consistent  with  statute  and 
codified  regulation,  would  be  similar  to 
the  provision  in  Appendix  A  to  this 
part,  except  that  it  would  be  modified 
to  state  that  the  recipient  is  providing 
the  required  certifications  by  signing  the 
award  document  or  by  accepting  funds 
under  the  award. 

(b)  Representations  and  assurances. 
Many  national  poUdes.  either  in  statute 
or  in  regulation,  require  recipients  of 
grants  and  cooperative  agreements  to 
make  representations  or  provide 
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assurances  (rather  than  certifications) 
that  they  are  in  compliance  with  the 
policies.  As  discussed  in  §  22.610(b), 
Appendix  B  to  this  part  suggests  award 
terms  and  conditions  that  may  be  used 
to  address  several  of  the  more 
commonly  applicable  national  policy 
requirements.  These  terms  and 
conditions  may  be  used  to  obtain 
required  assurances  and 
representations,  if  the  grants  officer 
wishes  to  do  so  at  the  time  of  award, 
rather  than  through  the  use  of  the 
standard  application  form  (SF-424  ')  or 
other  means  at  the  time  of  proposal. 

f  22^1 5    Provisions  of  annual 
appropriations  acts. 

An  annual  appropriations  act  can 
include  general  provisions  stating 
national  policy  requirements  that  apply 
to  the  use  of  funds  (e.g.,  obligation 
through  a  grant  or  cooperative 
agreement)  appropriated  by  the  act. 
Because  these  requirements  are  of 
limited  duration  (the  period  during 
which  a  given  year's  appropriations  are 
available  for  obligation),  and  because 
they  can  vary  from  year  to  year  and  from 
one  agency's  appropriations  act  to 
another  agency's,  the  grants  officer  must 
know  the  agency(ies)  and  fiscal  year(s) 
of  the  appropriations  being  obligated  by 
a  given  grant  or  cooperative  agreement, 
and  may  need  to  consult  legal  counsel 
if  he  or  she  does  not  know  the 
requirements  applicable  to  those 
appropriations. 

f  22.520    Military  recruiting  on  campus. 

(a)  Purpose.  The  purpose  of  this 
section  is  to  implement  section  558  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1995  (Pub.  L.  103-337). 
as  it  specifically  afTects  grants  and 
coop>erative  agreements  (note  that 
section  558  appears  as  a  note  to  10 
U.S.C.  503).  This  section  thereby 
supplements  DoD's  primary 
implementation  of  section  558,  in  32 
CFR  part  216.  "Military  Recruiting  and 
Reserve  Officer  Training  Corps  Program 
Access  to  Institutions  of  Higher 
Education." 

(b)  Definitions  specific  to  this  section. 
In  this  section: 

(1)  Directory  information  has  the 
following  meaning,  given  in  section 
558(c)  of  Pub.  L.  103-337.  U  means. 


'  For  copies  of  Standard  Forms  listed  in  this  part. 
contact  regional  grants  administration  ofTices  of  the 
Office  of  Naval  Research.  Addresses  for  the  offlces 
are  listed  in  the  "DoD  Directory  of  Contract 
Administration  Services  Components."  DLAH 
4105.4,  which  can  be  obtained  either  from:  Defense 
Logistics  Agency.  Publications  Distribution 
Division  (DASC-WDM).  8725  John  J.  Kingman  Rd.. 
Suite  0119.  Fori  Belvoir.  VA  22060-6220:  or  from 
.  the  Defense  Contract  Management  Command  home 
page  at  http://www.dcmc.dcrb.dla.mil." 


with  respect  to  a  student,  the  student's 
name,  address,  telephone  listing,  date 
and  place  of  birth,  level  of  education, 
degrees  received,  and  the  most  recent 
previous  educational  institution 
enrolled  in  by  the  student. 

(2)  Institution  of  higher  education  has 
a  different  meaning  in  this  section  than 
it  does  in  the  rest  of  this  part.  The 
meaning  of  the  term  in  other  sections  of 
this  part  is  given  at  §  22.105.  In  this 
section,  "institution  of  higher 
education"  (IHE)  has  the  following 
meaning,  given  at  32  CFR  216.3.  The 
term  means  a  domestic  college, 
university,  or  subelement  thereof 
providing  postsecondary  school  courses 
of  study,  including  foreign  campuses  of 
such  domestic  institutions.  The  term 
includes  junior  colleges,  community 
colleges,  and  institutions  providing 
courses  leading  to  undergraduate  and 
post-graduate  degrees.  The  term  does 
not  include  entities  that  operate 
exclusively  outside  the  United  States, 
its  territories,  and  possessions.  A 
subelement  of  an  IHE  is  a  discrete 
(although  not  necessarily  autonomous) 
organizational  entity  that  may  establish 
policy  or  practices  affecting  military 
recruiting  and  related  actions  (e.g.,  em 
undergraduate  school,  law  school, 
medical  school,  or  other  graduate 
school). 

(c)  Statutory  requirement.  No  funds 
available  to  the  Department  of  Defense 
may  be  provided  by  grant  to  any 
institution  of  higher  education  that 
either  has  a  policy  of  denying  or  that 
effectively  prevents  the  Secretary  of 
Defense  from  obtaining,  for  military 
recruiting  purposes,  entry  to  campuses 
or  access  to  students  on  campuses  or 
access  to  directory  information 
pertaining  to  students. 

(d)  Policy. — (1)  Applicability  to 
subordinate  elements  of  institutions  of 
higher  education.  32  CFR  part  216, 
DoD's  primary  implementation  of 
section  558,  establishes  procedures  by 
which  the  Department  of  Defense 
identifies  institutions  of  higher 
education  that  have  a  policy  or  practice 
described  in  paragraph  (c)  of  this 
section.  In  cases  where  those  procedures 
lead  to  a  determination  that  specific 
subordinate  elements  of  an  institution  of 
higher  education  have  such  a  policy  or 
practice,  rather  than  the  institution  as  a 
whole,  32  CFR  part  216  provides  that 
the  prohibition  on  use  of  DoD  funds 
applies  only  to  those  subordinate 
elements. 

(2)  Applicability  to  cooperative 
agreements.  As  a  matter  of  DoD  policy, 
the  restrictions  of  section  558.  as 
implemented  by  32  CFR  part  216,  apply 
to  cooperative  agreements,  as  well  as 
grants. 


(3)  Deviations.  Grants  officers  may  not 
deviate  fi-om  any  provision  of  this 
section  without  obtaining  the  prior 
approval  of  the  Director  of  Defense 
Research  and  Engineering.  Requests  for 
deviations  shall  be  submitted,  through 
appropriate  channels,  to:  Director  for 
Research,  ODDR&E(R),  3080  Defense 
Pentagon,  Washington,  DC  20301-3080. 

(e)  Grants  officers'  responsibilities.  A 
grants  officer  shall: 

(1)  Not  award  any  grant  or  cooperative 
agreement  to  an  institution  of  higher 
education  that  has  been  identified 
pursuant  to  the  procedures  of  32  CFR 
part  216.  Such  institutions  are  identified 
on  the  Govemmentwide  "List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs,"  as  being 
ineligible  to  receive  awards  of  DoD 
hinds  (note  that  32  CFR  25.505(d) 
requires  the  grants  officer  to  check  the 
list  prior  to  determining  that  a  recipient 
is  qualified  to  receive  an  award). 

(2)  [Reserved]. 

(3)  Not  consent  to  any  subaward  of 
DoD  funds  to  such  an  organization, 
under  a  grant  or  cooperative  agreement 
to  any  recipient,  if  such  subaward 
requires  the  grants  officer's  consent. 

(4)  Include  the  clause  in  paragraph  (f) 
of  this  section  in  each  grant  or 
cooperative  agreement  with  an 
institution  of  higher  education.  Note 
that  this  requirement  does  not  flow 
down  (i.e.,  recipients  are  not  required  to 
include  the  clause  in  subawards). 

(5)  If  an  institution  of  higher 
education  refuses  to  accept  the  clause  in 
paragraph  (f)  of  this  section: 

(i)  Determine  that  the  institution  is 
not  qualified  with  respect  to  the  award. 
The  grants  officer  may  award  to  an 
alternative  recipient. 

(ii)  Transmit  the  name  of  the 
institution,  through  appropriate 
channels,  to  the  Director  for  Accession 
Policy.  Office  of  the  Assistant  Secretary 
of  Defense  for  Force  Management 
Policy,  OASD(FMP),  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 
This  will  allow  OASD(FMP)  to  decide 
whether  to  initiate  an  evaluation  of  the 
institution  under  32  CFR  part  216,  to 
determine  whether  it  is  an  institution 
that  has  a  policy  or  practice  described 
in  paragraph  (c)  of  this  section. 

(f)  Clause  for  award  documents.  The 
following  clause  is  to  be  included  in 
grants  and  cooperative  agreements  with 
institutions  of  higher  education: 

"As  a  condition  for  receipt  of  funds  available 
to  the  Department  of  Defense  (DoD)  under 
this  award,  the  recipient  agrees  that  it  is  not 
an  institution  of  higher  education  (as  defined 
in  32  CFR  part  216)  that  has  a  policy  of 
denying,  and  that  it  is  not  an  institution  of 
higher  education  that  effectively  prevents, 
the  Secretary  of  Defense  from  obtaining  for 
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military  recruiting  purposes:  (A)  Entry  to 
campuses  or  access  to  students  on  campuses; 
or  (B)  access  to  directory  information 
pertaining  to  students.  If  the  recipient  is 
determined,  using  the  procedures  in  32  CFR 
part  216,  to  be  such  an  institution  of  higher 
education  during  the  period  of  performance 
of  this  agreement,  and  therefore  to  be  in 
breach  of  this  clause,  the  Government  will 
cease  all  payments  of  DoD  funds  under  this 
agreement  and  all  other  DoD  grants  and 
cooperative  agreements  to  the  recipient,  and 
it  may  suspend  or  terminate  such  grants  and 
agreements  unilaterally  for  material  failure  to 
comply  with  the  terms  and  conditions  of 
award." 

§22.525    Papenwork  Reduction  Act 

Grants  officers  shall  include 
appropriate  award  teims  or  conditions, 
if  a  recipient's  activities  under  an  award 
will  be  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3500, 
e^seq.): 

(a)  Generally,  the  Act  only  applies  to 
Federal  agencies — it  requires  agencies  to 
obtain  clearance  from  the  Office  of 
Management  and  Budget  before 
collecting  information  using  forms, 
schedules,  questionnaires,  or  other 
methods  calling  either  for  answers  to: 

(1)  Identical  questions  from  ten  or 
more  persons  other  than  agencies, 
instrumentalities,  or  employees  of  the 
United  States. 

(2)  Questions  from  agencies, 
instrumentalities,  or  employees  of  the 
United  States  which  are  to  be  used  for 
statistical  compilations  of  general  public 
interest. 

(b)  The  Act  apphes  to  similar 
collections  of  information  by  recipients 
of  grants  or  cooperative  agreements  only 
when: 

(1)  A  recipient  collects  information  at 
the  specific  request  of  the  awarding 
Federal  agency;  or 

(2)  The  terms  and  conditions  of  the 
award  require  specific  approval  by  the 
agency  of  the  information  collection  or 
the  collection  procedures. 

§22.530    Metric  system  of  maasurefmnt 

(a)  Statutory  requirement.  The  Metric 
Conversion  Act  of  1975,  as  amended  by 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (15  U.S.C. 
205)  and  implemented  by  Executive 
Order  12770  (3  CFR,  1991  Comp..  p. 
343),  states  that: 

(1)  The  metric  system  is  the  preferred 
measurement  system  for  U.S.  trade  and 
commerce. 

(2)  The  metric  system  of  measurement 
will  be  used,  to  the  extent  economically 
feasible,  in  federal  agencies' 
procurements,  grants,  and  other 
business-related  activities. 

(3)  Metric  implementation  shall  not 
be  required  to  the  extent  that  such  use 
is  likely  to  cause  significant 


inefficiencies  or  loss  of  markets  to 
United  States  firms. 

(b)  Responsibilities.  DoD  Components 
shall  ensiue  that  the  metric  system  is 
used,  to  the  maximum  extent 
practicable,  in  measurement-sensitive 
activities  supported  by  programs  that 
use  grants  and  cooperative  agreements, 
and  in  measvuement-sensitive  outputs 
of  such  programs. 

Subpart  F— Award 

§22.000    Purpose. 

This  subpart  sets  forth  grants  officers' 
responsibilities  relating  to  the  award 
doctunent  and  other  actions  at  the  time 
of  award. 

§22.606    Grants  offlcsrs' reaponsibUnies. 

At  the  time  of  award,  the  grants 
officer  is  responsible  for  ensuring  that: 

(a)  The  award  instrument  contains  the 
approfmate  terms  and  conditions,  in 
accordance  with  §  22.610. 

(b)  hiformation  about  the  award  is 
provided  to  the  office  responsible  for 
preparing  reports  for  the  Defense 
Assistance  Award  Data  System 
(DAADS),  to  ensure  timeiy  and  acctirate 
reporting  of  data  required  by  31  U.S.C. 
6101-6106  (see  32  CFR  part  21,  subpart 
C). 

(c)(1)  In  addition  to  the  copy  of  the 
award  document  provided  to  the 
recipient,  a  copy  is  forwarded  to  the 
office  designated  to  administer  the  grant 
or  cooperative  agreonent,  and  another 
copy  is  forwarded  to  the  finance  and 
accounting  office  designated  to  make 
the  payments  to  the  recipient. 

(2)  For  any  award  sub)ect  to  the 
electronic  funds  transfer  (EFT) 
requirement  described  in  §  22.810(b)(2). 
the  grants  officer  shall  include  a 
prominent  notification  of  that  fact  on 
the  first  page  of  the  copies  forwarded  to 
the  recipient,  the  administrative  grants 
officer,  and  the  finance  and  accounting 
office.  On  the  first  page  of  the  copy 
forwarded  to  the  recipient,  the  grants 
officer  also  shall  include  a  prominent 
notification  that  the  recipient,  to  be 
paid,  must  submit  a  Payment 
Information  Form  (Standard  Form  SF- 
3881^)  to  the  responsible  DoD  payment 
office,  if  that  payment  office  does  not 
currently  have  the  information  (e.g., 
bank  name  and  account  number]  needed 
to  pay  the  recipient  by  EFT. 

§  22.810    Award  Inatrumsnts. 

(a)  Each  award  document  shall 
include  terms  and  conditions  that: 

(1)  Address  programmatic 
requirements  (e.g.,  a  statement  of  work 
or  other  appropriate  terms  or  conditions 
that  describe  the  specific  goals  and 


8  See  footnote  5  to  $22.51 0(b). 


objectives  of  the  project).  The  grants 
officer  shall  develop  such  terms  and 
conditions  in  coor(Unation  with 
program  officials. 

(2)  Provide  for  the  recipient's 
compliance  vnth: 

(i)  Pertinent  Federal  statutes  or 
Executive  orders  that  apply  broadly  to 
Federal  or  DoD  assistance  awards. 

(ii)  Any  program-specific 
requirements  diat  are  prescribed  in  the 
program  statute  (see  §  22.210(a)(2)),  or 
appropriation-specific  requirements  that 
are  stated  in  the  pertinent  Congressional 
appropriations  (see  §  22.515). 

(iii)  Pertinent  portions  of  the 
DoDGARs  or  other  Federal  regulations, 
including  those  that  implement  the 
Federal  statutes  or  Executive  orders 
described  in  paragraphs  (a)(2)  (i)  and  (ii) 
of  this  section. 

(3)  Specify  the  grants  officer's 
instructions  for  post-award 
administration,  for  any  mattor  where  the 
post-award  administration  proviaons  in 
32  CFR  part  32.  33,  or  34  give  the  grants 
officer  options  for  handling  the  matter. 
For  example,  under  32  CFR  32.24(b),  the 
grants  cheers  must  choose  among 
possible  methods  for  the  recipient's 
disposition  of  program  income.  It  is 
essential  that  the  grants  officer  identify 
the  option  selected  in  each  case,  to 
provide  clear  instructions  to  the 
recipient  and  the  grants  officer 
responsible  for  post-award 
administration  of  the  grant  or 
cooperative  agreement. 

(b)  To  assist  grants  officers: 

(1)  Appendix  B  to  this  part  provides 
model  clauses  to  implement  certain 
Federal  statutes,  Executive  orders,  and 
regulations  (see  paragraph  (aK2)(i)  of 
this  section)  that  frequently  apply  to 
DoD  grants  and  cooperative  agreements. 
Grants  officers  may  incorporate  the 
model  clauses  into  award  terms  and 
conditions,  as  appropriate.  It  should  be 
noted  that  Appendix  B  to  this  part  is  an 
aid,  and  not  an  exhaustive  hst  of  all 
requirements  that  apply  in  all  cases. 
Depending  on  the  circumstances  of  a 
given  award,  other  statutes.  Executive 
orders,  or  codified  regulations  also  may 
apply  (e.g..  Appendix  B  to  this  part  does 
not  list  program-specific  requirements 
described  in  paragraph  (a)(2)(ii)  of  this 
section). 

(2)  Appendix  C  to  this  part  is  a  list  of 
administrative  requirements  that  apply 
to  awards  to  different  types  of 
recipients.  It  also  identifies  post-award 
administration  issues  that  the  grants 
officer  must  address  in  the  award  terms 
and  conditions. 
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Subpart  G^— Field  Administration 

f  22.700    Purpose. 

This  subpart  prescribes  policies  and 
procedures  for  administering  grants  and 
cooperative  agreements.  It  does  so  in 
cpnjunction  with  32  CFR  parts  32,  33, 
and  34,  which  prescribe  administrative 
requirements  for  particular  types  of 
recipients.  «. 

122.706    Policy. 

(a)  DoD  policy  is  to  have  each 
recipient  deal  with  a  single  office,  to  the 
maximum  extent  practicable,  for  post- 
award  administration  of  its  grants  and 
cooperative  agreements.  This  reduces 
burdens  on  recipients  that  can  result 
when  multiple  DoD  offices  separately 
administer  grants  and  cooperative 
agreements  they  award  to  a  given 
recipient.  It  also  minimizes  unnecessary 
duplication  of  field  administration 
services. 

(b)  To  further  reduce  burdens  on 
recipients,  the  office  responsible  fpr 
performing  field  administration  services 
for  grants  and  cooperative  agreements  to 
a  particular  recipient  shall  be,  to  the 
maximimi  extent  practicable,  the  same 
ofBce  that  is  assigned  responsibility  for 
performing  field  administration  seWices 
for  contracts  awarded  to  that  recipient. 

(c)  Contracting  activities  and  grants 
officers  therefore  shall  use  cross- 
servicing  arrangements  whenever 
practicable  and,  to  the  maximum  extent 
possible,  delegate  responsibility  for 
post-award  administration  to  the 
cognizant  grants  administration  offices 
identified  in  §  22.710. 

1 22.710    Assignment  of  grants 
administraUon  offlcss. 

In  accordance  with  the  policy  stated 
in  §  22.705(b),  the  DoD  offices  (referred 
to  in  this  part  as  "grants  administration 
offices")  that  are  assigned  responsibility 
for  performing  field  administration 
services  for  grants  and  cooperative 
agreements  are  (see  the  "DoD  Directory 
of  Contract  Administration  Services 
Components,"  DLAH  4105.4,^  for 
specific  addresses  of  administration 
offices): 

(a)  Regional  offices  of  the  Office  of 
Naval  Research,  for  grants  and 
cooperative  agreements  with: 

(1)  Institutions  of  higher  education 
and  laboratories  affiliated  with  such 
institutions,  to  the  extent  that  such 
organizations  are  subject  to  the 


'Copies  may  be  obtained  either  from  the  Defense 
Logistics  Agency.  Publications  Distribution 
Division  (DASC-WDM).  8725  John  J.  Kingman  Rd.. 
Suite  0119.  Fort  Belvoir.  VA  22060-6220,  or  from 
the  Defense  Contract  Management  Command  home 
page  at  http://www.dcmc.dcrb.dla.mit. 


university  cost  principles  in  OMB 
Circular  A-21. 8 

(2)  Nonprofit  organizations  that  are 
subject  to  the  cost  principles  in  OMB 
Circular  A-122,8  if  their  principal 
business  with  the  Department  of 
Defense  is  research  and  development. 

(b)  Field  offices  of  the  Defense 
Contract  Management  Command,  for 
grants  and  cooperative  agreements  with 
all  other  entities,  including: 

(1)  For-profit  organizations. 

(2)  Nonprofit  organizations  identified 
in  Attachment  C  of  OMB  Circular  A-122 
that  are  subject  to  for-profit  cost 
principles  in  48  CFR  part  31. 

(3)  Nonprofit  organizations  subject  to 
the  cost  principles  in  OMB  Circular  A- 
122,  if  their  principal  business  with  the 
Department  of  Defense  is  other  than 
research  and  development. 

(4)  State  and  local  governments. 

§  22.71 5    Grants  administration  office 
functions. 

The  primary  responsibility  of 
cognizant  grants  administration  offices 
shall  be  to  advise  and  assist  grants 
officers  and  recipients  prior  to  and  after 
award,  and  to  help  ensure  that 
recipients  fulfill  all  requirements  in  law, 
regulation,  and  award  terms  and 
conditions.  Specific  functions  include: 

(a)  Conducting  reviews  and 
coordinating  reviews,  audits,  and  audit 
requests.  This  includes: 

(1)  Advising  grants  officers  on  the 
extent  to  which  audits  by  independent 
auditors  (i.e.,  public  accountants  or 
Federal  auditors)  have  provided  the 
information  needed  to  carry  out  their 
responsibilities.  If  a  recipient  has  had  an 
independent  audit  in  accordance  with 
OMB  Circular  A-133,  and  the  audit 
report  disclosed  no  material  weaknesses 
in  the  recipient's  financial  management 
and  other  management  and  control 
systems,  additional  preaward  or 
closeout  audits  usually  will  not  be 
needed  (see  §§  22.420(b)  and  22.825(b)). 

(2)  Performing  pre-award  surveys, 
when  requested  by  a  grants  officer,  after 
providing  advice  described  in  paragraph 
{a)(l)  of  this  section. 

(3)  Reviewing  recipients'  systems  and 
complianoe  with  Federal  requirements, 
in  coordination  with  any  reviews  and 
complianoe  audits  performed  by 
independent  auditors  under  OMB 
Circular  A-133,  or  in  accordance  with 
the  terms  and  conditions  of  the  award. 
This  includes: 

(i)  Reviewing  recipients'  financial 
management,  property  management, 
and  purchasing  systems,  to  determine 
the  adequacy  of  such  systems. 


»See  footnote  2  to  § 22.420(b)(1). 
^See  footnote  2  to  §  22.420(b)(1). 


(ii)  Determining  that  recipients  have 
drug-hee  workplace  programs,  as 
required  under  32  CFR  part  25. 

(4)  Notifying  the  OfBce  of  the 
Assistant  Inspector  General  for  Policy 
and  Oversight  (OAIG(P&0)),  400  Army- 
Navy  Drive,  Arlington,  VA  22202.  if 
either  of  the  following  is  not  available 
within  a  reasonable  period  of  time  (e.g., 
six  months)  after  the  date  on  which  a 
recipient  of  DoD  grants  and  agreements 
was  to  have  submitted  its  audit  report 
under  OMB  Circular  A-133  to  the 
OAIG(P&0): 

(i)  The  recipient's  audit  report  imder 
OMB  Circular  A-133. 

(ii)  The  OAlG(P&0)'s  desk  review  of 
the  recipient's  audit  report,  or  a  letter 
stating  that  the  OAIG(P&0)  has  decided 
not  to  conduct  a  desk  review. 

(b)  Performing  property 
administration  services  for  Government- 
owned  property,  and  for  any  property 
acquired  by  a  recipient,  with  respect  to 
which  the  recipient  has  further 
obligations  to  ^e  Govemnient. 

(c)  Ensuring  timely  subn^ission  of 
required  reports.  1 

(d)  Executing  administrative  closeout 
procedures. 

(e)  Establishing  recipientis'  indirect 
cost  rates,  where  the  Department  of 
Defense  is  the  cognizant  or  oversight 
Federal  agency  with  the  responsibility 
for  doing  so. 

(f)  Performing  other  administration 
functions  (e.g.,  receiving  recipients' 
payment  requests  and  transmitting 
approved  payment  authorizations  to 
payment  offices)  as  delegated  by 
applicable  cross-servicing  agreements  or 
letters  of  delegation. 

Sut)part  H — Post-Award  Administration 

§  22.800    Purpose  and  relation  to  other 
parts. 

This  subpart  sets  forth  grants  officers' 
and  DoD  Components'  responsibiUties 
for  post-award  administration,  by 
providing  DoD-specific  requirements  on 
payments;  debt  collection;  claims, 
disputes  and  appeals;  and  closeout 
audits.  j 

§  22.805    Post'award  requirements  in  other 
parts. 

Grants  officers  responsible  for  post- 
award  administration  of  grants  and 
cooperative  agreements  shall  administer 
such  awards  in  accordance  with  the 
following  parts  of  the  DoDGARs,  as 
supplemented  by  this  subpart: 

(a)  Awards  to  domestic  recipients. 
Standard  administrative  requirements 
for  grants  and  cooperative  agreements 
with  domestic  recipients  are  specified 
in  other  parts  of  the  DoDGARs,  as 
follows: 
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(1)  For  awards  to  domestic 
institutions  of  higher  education  and 
other  nonprofit  organizations, 
requirements  are  specified  in  32  CFR 
part  32,  which  is  the  DoD 
implementation  of  OMB  Circular  A- 
110. 

(2)  For  awards  to  State  and  local 
governments,  requirements  are  specified 
in  32  CFR  part  33,  which  is  the  DoD 
codification  of  the  Govemmentwide 
common  Ible  to  implement  OMB 
Circular  A-102. 

(3)  For  awards  to  domestic  for-profit 
organizations,  requirements  are 
specified  in  32  CFR  part  34,  which  is 
modeled  on  the  requirements  in  OMB 
Circular  A-1 10. 

(b)  Awards  to  foreign  recipients.  DoD 
^Components  shall  use  the 
administrative  requirements  specified  in 
paragraph  (a)  of  this  section,  to  the 
maximum  extent  practicable,  for  grants 
and  cooperative  agreements  to  foreign 
recipients. 

122.810    Payments. 

(a)  Purpose.  This  section  prescribes 
pohcies  and  grants  officers'  post-award 
responsibilities,  with  respect  to 
payments  to  recipients  of  grants  and 
cooperative  agreements. 

(b)  Policy.  (1)  It  is  Govemmentwide 
policy  to  minimize  the  time  elapsing 
between  any  payment  of  funds  to  a 
recipient  and  the  recipient's 
disbursement  of  the  funds  for  program 
purposes  (see  32  CFR  32.22(a)  and 
33.21(b),  and  the  implementation  of  the 
Cash  Management  Improvement  Act  at 
31  CFR  part  205). 

(2)  It  also  is  a  Govemmentwide 
requirement  to  use  electronic  funds 
transfer  (EFT)  in  the  payment  of  any 
grant  for  which  an  application  or 
proposal  was  submitted  or  renewed  on 
or  after  July  26, 1996,  unless  the 
recipient  has  obtained  a  waiver  by 
submitting  to  the  head  of  the  pertinent 
Federal  agency  a  certification  that  it  has 
neither  an  account  with  a  financial 
institution  nor  an  authorized  payment 
agent.  This  requirement  is  in  31  U.S.C. 
3332,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996 
(section  31001(x)(l)(A).  Pub.  L.  104- 
134),  and  as  implemented  by 
Department  of  Treasury  regulations  at 
31  CFR  part  208.  As  a  matter  of  DoD 
poUcy,  this  requirement  applies  to 
cooperative  agreements,  as  well  as 
grants.  Within  the  Department  of 
Defense,  the  Defense  Finance  and 
Accounting  Service  implements  this 
EFT  requirement,  and  grants  officers 
have  collatyal  responsibilities  at  the 
time  of  award,  as  described  in 
§  22.605(c),  and  in  postaward 


administration,  as  described  in 
§22.810(c)(3)(iv). 

(3)  Expanding  on  these 
Govemmentwide  policies,  DoD  poficy  is 
for  DoD  Components  to  use  electronic 
commerce,  to  the  maximum  extent 
practicable,  in  the  portions  of  the 
payment  process  for  grants  and 
cooperative  agreements  for  which  grants 
officers  are  responsible.  In  cases  where 
recipients  submit  each  pajnment  request 
to  the  grants  officer,  this  includes  using 
electronic  methods  to  receive  recipients' 
requests  for  payment  and  to  transmit 
authorizations  for  payment  to  the  DoD 
payment  office.  Using  electronic 
methods  will  improve  timeliness  and 
accuracy  of  payments  and  reduce 
administrative  burdens  associated  with 
paper-based  payments. 

(c)  Post-award  responsibilities.  In 
cases  where  the  recipient  submits  each 
payment  request  to  the  grants  officer, 
the  administrative  grants  officer 
designated  to  handle  payments  for  a 
grant  or  cooperative  agreement  is 
responsible  for: 

(1)  Handling  the  recipient's  requests 
for  payments  in  accordance  with  DoD 
implementation  of  Govemmentwide 
guidance  (see  32  CFR  32.22,  33.21,  or 
34.12,  as  applicable). 

(2)  Reviewing  each  payment  request 
to  ensure  that: 

(i)  The  request  complies  with  the 
award  terms. 

(ii)  Available  funds  are  adequate  to 
pay  the  request. 

(iii)  The  recipient  will  not  have  excess 
cash  on  hand,  based  on  expenditure 
patterns. 

(3)  Maintaining  a  close  working 
relationship  with  the  personnel  in  the 
finance  and  accounting  office 
responsible  for  making  the  payments.  A 
good  working  relationship  is  necessary, 
to  ensure  timely  and  accurate  handling 
of  financial  transactions  for  grants  and 
cooperative  agreements.  Administrative 
grants  officers: 

(i)  Should  be  generally  familiar  with 
pohcies  and  procedures  for  disbursing 
offices  that  are  contained  in  Chapter  19 
of  Volume  10  of  the  DoD  Financial 
Management  Regulation  (the  FMR,  DoD 
7000.14-Rio). 

(ii)  Shall  forward  authorizations  to  the 
designated  payment  office 
expeditiously,  so  that  payments  may  be 
made  in  accordance  with  the  timely 
payment  guideUnes  in  Chapter  19  of 
Volume  10  of  the  FMR.  Unless 


'°Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Infonnation  Service,  5285  Port 
Royal  Road,  Springfield,  VA  22161.  Authorized 
useis  may  also  obtain  copies  from  the  Defense 
Technical  Infonnation  Center,  8725  John  ). 
Kingman  Rd..  Suite  0944,  Fort  Belvoir,  VA  22060- 
6218. 


alternative  arrangements  are  made  with 
the  payment  office,  authorizations 
should  be  forwarded  to  the  payment 
office  at  least  3  working  days  before  the 
end  of  the  period  specified  in  the  FMR. 
The  period  sf>ecified  in  the  FMR  is: 

(A)  No  more  than  seven  calendar  days 
after  receipt  of  the  recipient's  request  by 
the  administrative  grants  officer, 
whenever  electronic  commerce  is  used 
(i.e.,  EDI  to  request  and  authorize 
payments  and  electronic  funds  transfer 
(EFT)  to  make  payments). 

(B)  No  more  than  thirty  calendar  days 
after  receipt  of  the  recipient's  request  by 
the  administrative  grants  officer,  when 
it  is  not  possible  to  use  electronic 
commerce  and  paper  transactions  are 
used. 

(C)  No  more  than  seven  calendar  days 
after  each  date  specified,  when 
payments  are  authorized  in  advance 
based  on  a  predetermined  payment 
schedule,  provided  that  the  payment 
schedule  was  received  in  the  disbursing 
office  at  least  30  calendar  days  in 
advance  of  the  date  of  the  scheduled 
payment. 

(iii)  Shall  ensure  that  the  recipients' 
Taxpayer  Identification  Number  (TIN)  is 
included  with  each  payment 
authorization  forwarded  to  the  payment 
office.  This  is  a  statutory  requirement  of 
31  U.S.C.  3325,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996 
(section  31001(y),  Pub.  L.  104-134). 

(iv)  For  each  award  that  is  required  to 
be  paid  by  EFT  (see  §  22.605(c)  and 
(§  22.810(b)(2)),  shall  prominently 
indicate  that  fact  in  the  payment 
authorization. 

$22,815    CMmn,  dt«putB«,  and  mpali. 

(a)  Award  terms.  Grants  officers  shall 
include  in  grants  and  cooperative 
agreements  a  term  or  condition  that 
incorporates  the  procedures  of  this 
section  for: 

(1)  Processing  recipient  claims  and 
disputes. 

(2)  Deciding  appeals  of  grants  officers' 
decisions. 

(b)  Submission  of  claims — (1) 
Recipient  claims.  If  a  recipient  wishes  to 
submit  a  claim  arising  out  of  or  relating 
to  a  grant  or  cooperative  agreement,  the 
grants  officer  shall  inform  the  recipient 
that  the  claim  must: 

(i)  Be  submitted  in  writing  to  the 
grants  officer  for  decision; 

(ii)  Specify  the  nature  and  basis  for 
the  rehef  requested;  and 

(iii)  Include  all  data  that  supports  the 
claim. 

(2)  DoD  Component  claims.  Claims  by 
a  DoD  Component  shall  be  the  subject 
of  a  written  decision  by  a  grants  officer. 

(c)  Alternative  Dispute  Resohition 
(ADRh-{l)  Policy.  DoD  policy  is  to  try 
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to  resolve  all  issues  concerning  grants 
and  cooperative  agreements  by  mutual 
agreement  at  the  grants  officer's  level. 
DoD  Components  therefore  are 
encouraged  to  use  ADR  procedures  to 
the  maximum  extent  practicable.  ADR 
procedures  are  any  voluntary  means 
(e.g.,  mini-trials  or  mediation)  used  to 
resolve  issues  in  controversy  without 
resorting  to  formal  administrative 
appeals  (see  paragraph  (e)  of  this 
section)  or  to  litigation. 

(2)  Procedures,  (i)  The  ADR 
procedures  or  techniques  to  be  used 
may  either  be  agreed  upon  by  the 
Government  and  the  recipient  in 
advance  (e.g.,  v^hen  agreeing  on  the 
terms  and  conditions  of  the  grant  or 
cooperative  agreement),  or  may  be 
agreed  upon  at  the  time  the  parties 
determine  to  use  ADR  procedures. 

(ii)  If  a  grants  officer  and  a  recipient 
are  not  able  to  resolve  an  issue  through 
unassi%ted  negotiations,  the  grants 
officer  shall  encourage  the  recipient  to 
enter  into  ADR  procedures.  ADR 
procedures  may  be  used  prior  to 
submission  of  a  recipient's  claim  or  at 
any  time  prior  to  the  Grant  Appeal 
Authority's  decision  on  a  recipient's 
appeal  (see  paragraph  (e)(3](iii)  of  this 
section). 

(d)  Grants  officer  decisions.  (1)  Within 
60  calendar  days  of  receipt  of  a  written 
claim,  the  grants  officer  shall  either: 

(i)  Prepare  a  written  decision,  which 
shall  include  the  reasons  for  the 
decision;  shall  identify  all  relevant  data 
on  which  the  decision  is  based;  shall 
identify  the  cognizant  Grant  Appeal 
Authority  and  give  his  or  her  mailing 
address;  and  shall  be  included  in  the 
award  file;  or 

(ii)  Notify  the  recipient  of  a  specific 
date  when  he  or  she  will  render  a 
written  decision,  if  more  time  is 
required  to  do  so.  The  notice  shall 
inform  the  recipient  of  the  reason  for 
delaying  the  decision  (e.g.,  the 
complexity  of  the  claim,  a  need  for  more 
time  to  complete  ADR  procedures,  or  a 
need  for  the  recipient  to  provide 
additional  information  to  support  the 
claim). 

-    (2)  The  decision  of  the  grants  officer 
shall  be  final,  unless  the  recipient 
decides  to  appeal.  If  a  recipient  decides 
to  appeal  a  grants  officer's  decision,  the 
grants  officer  shall  encourage  the 
recipient  to  enter  into  ADR  procedures, 
as  described  in  paragraph  (c)  of  this 
section. 

(e)  Formal  administrative  appeals — 
(1)  Grant  appeal  authorities.  Each  DoD 
Component  that  awards  grants  or 
cooperative  agreements  shall  establish 
pne  or  more  Grant  Appeal  Authorities  to 
decide  formal,  administrative  appeals  in 
accordance  with  paragraph  (e)(3)  of  this 


section.  Each  Grant  Appeal  Authority 
shall  be  either: 

(i)  An  individual  at  a  grade  level  in 
the  Senior  Executive  Service,  if  civiUan, 
or  at  the  rank  of  Flag  or  General  Officer, 
if  military;  or 

(ii)  A  board  chaired  by  such  an 
individual. 

(2)  Right  of  appeal.  A  recipient  has 
the  right  to  appeal  a  grants  officer's 
decision  to  the  Grant  Appeal  Authority 
(but  note  that  ADR  procedures,  as 
described  in  paragraph  (c)  of  this 
section,  are  the  preferred  means  for 
resolving  any  appeal). 

(3)  Appeal  procedures — (i)  Notice  of 
appeal.  A  recipient  may  appeal  a 
decision  of  the  grants  officer  within  90 
calendar  days  of  receiving  that  decision, 
by  filing  a  written  notice  of  appeal  to 
the  Grant  Appeal  Authority  and  to  the 
grants  officer.  If  a  recipient  elects  to  use 
an  ADR  procedure,  the  recipient  is 
permitted  an  additional  60  calendar 
days  to  file  the  written  notice  of  appeal 
to  the  Grant  Appeal  Authority  and 
grants  officer. 

(ii)  Appeal  file.  Within  30  calendar 
days  of  receiving  the  notice  of  appeal, 
the  grants  officer  shall  forward  to  the 
Grant  Appeal  Authority  and  the 
recipient  the  appeal  file,  which  shall 
include  copies  of  all  documents  relevant 
to  the  appeal.  The  recipient  may 
supplement  the  file  with  additional 
documents  it  deems  relevant.  Either  the 
grants  officer  or  the  recipient  may 
supplement  the  file  with  a 
memorandum  in  support  of  its  position. 
The  Grant  Appeal  Authority  may 
request  additional  information  from 
either  the  grants  officer  or  the  recipient. 

(iii)  Decision.  The  appeal  shall  be 
decided  solely  on  the  basis  of  the 
written  record,  unless  the  Grant  Appeal 
Authority  decides  to  conduct  fact- 
finding procedures  or  an  oral  hearing  on 
the  appeal.  Any  fact-finding  or  hearing 
shall  be  conducted  using  procedures 
that  the  Grant  Appeal  Authority  deems 
appropriate. 

if)  Representation.  A  recipient  may  be 
represented  by  counsel  or  any  other 
designated  representative  in  any  claim, 
appeal,  or  ADR  proceeding  brought 
pursuant  to  this  section,  as  long  as  the 
representative  is  not  otherwise 
prohibited  by  law  or  regulation  firom 
appearing  before  the  DoD  Component 
concerned. 

(g)  Non-exclusivity  of  remedies. 
Nothing  in  this  section  is  intended  to 
limit  a  recipient's  right  to  any  remedy 
under  the  law. 

§  22.820    Debt  collection. 

(a)  Purpose.  This  section  prescribes 
procedures  for  establishing  debts  owed 
by  recipients  of  grants  and  cooperative 


agreements,  and  transferring  them  to 
payment  offices  for  collection. 

(b)  Resolution  of  indebtedness.  The 
grants  officer  shall  attempt  to  resolve  by 
mutual  agreement  any  claim  of  a 
recipient's  indebtedness  to  the  United 
States  arising  out  of  a  grant  or 
cooperative  agreement  (e.g.,  by  a  finding 
that  a  recipient  was  paid  funds  in  excess 
of  the  amount  to  which  the  recipient 
was  entitled  under  the  terms  and 
conditions  of  the  award).        • 

(c)  Grants  officer's  decision.  In  the 
absence  of  such  mutual  agreement,  any 
claim  of  a  recipient's  indebtedness  shall 
be  the  subject  of  a  grants  officer 
decision,  in  accordance  with 

§  22.815(b)(2).  The  grants  officer  shall 
prepare  and  transmit  to  the  recipient  a 
written  notice  that: 

(1)  Describes  the  debt,  including  the 
amount,  the  name  and  address  of  the 
official  who  determined  the  debt  (e.g., 
the  grants  officer  under  §  22.815(d)),  and 
a  copy  of  that  determination. 

(2)  Informs  the  recipient  that: 

(i)  Within  30  calendar  days  of  the 
grants  officer's  decision,  the  recipient 
shall  either  pay  the  amount  owed  to  the 
grants  officer  (tt  the  address  that  was 
provided  pursuant  to  paragraph  (c)(1)  of 
this  section)  or  inform  the  grants  officer 
of  the  recipient's  intention  to  appeal  the 
decision. 

(ii)  If  the  recipient  elects  not  to 
appeal,  any  amounts  not  paid  within  30 
calendar  days  of  the  grants  officer's 
decision  vidll  be  a  delinquent  debt. 

(iii)  If  the  recipient  elects  to  appeal 
the  grants  officer's  decision  the 
recipient  has  90  calendar  days,  or  150 
calendar  days  if  ADR  procedures  are 
used,  after  receipt  of  the  grants  officer's 
decision  to  file  the  appeal,  in 
accordance  with  §  22.815(e)(3)(i). 

(iv)  The  debt  will  bear  interest,  and 
may  include  penalties  and  other 
administrative  costs,  in  accordance  with 
the  debt  collection  provisions  in 
Chapters  29,  31,  and  32  of  Volume  5  and 
Chapters  18  and  19  of  Volume  10  of  the 
DoD  Financial  Management  Regulation 
(DoD  7000.14-R).  No  interest  will  be 
charged  if  the  recipient  pays  the  amount 
owed  vtdthin  30  calendar  days  of  the 
grants  officer's  decision.  Interest  will  be 
charged  for  the  entire  period  from  the 
date  the  decision  was  mailed,  if  the 
recipient  pays  the  amount  owed  after  30 
calendar  days. 

(d)  Follow-up.  Depending  upon  the 
response  from  the  recipient,  the  grants 
officer  shall  proceed  as  follows: 

(1)  If  the  recipient  pays  the  amount 
owed  within  30  calendar  days  to  the 
grants  officer,  the  grants  offiser  shall 
forward  the  payment  to  the  responsible 
payment  office. 
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(2)  If  within  30  calendar  days  the 
recipient  elects  to  app>eal  the  grants 
officer's  decision,  fuilher  action  to 
collect  the  debt  is  deferred,  pending  the 
outcome  of  the  appeal.  If  the  final  result 
of  the  appeal  is  a  determination  that  the 
recipient  owes  a  debt  to  the  Federal 
Government,  the  grants  officer  shall 
send  a  demand  letter  to  the  recipient 
and  transfer  responsibility  for  further 
debt  collection  to  a  payment  office,  as 
described  in  paragraph  (d)(3}  of  this 
section. 

(3)  If  within  30  calendar  days  the 
recipient  has  neither  paid  the  amoimt 
due  nor  provided  notice  of  intent  to  file 
an  appeal  of  the  grants  officer's 
decision,  the  grants  officer  shall  send  a 
demand  letter  to  the  recipient,  with  a 
copy  to  the  payment  office  that  will  be 
responsible  for  collecting  the  delinquent 
debt.  The  payment  office  will  be 
responsible  for  any  further  debt 
collection  activity,  including  issuance  of 
additional  demand  letters  (see  Chapter 
19  of  volume  10  of  the  DoD  Financial 
Management  Regulation,  DoD  7000.14- 
R).  The  grants  officer's  demand  letter 
shall: 

(i)  Describe  the  debt,  including  the 
amount,  the  name  and  address  of  the 
official  that  determined  the  debt  (e.g., 
the  grants  officer  under  §  22.815(d)),  and 
a  copy  of  that  determination. 

(ii)  Notify  the  recipient  that  the  debt 
is  a  delinquent  debt  that  bears  interest 


from  the  date  of  the  grants  officer's 
decision,  and  that  penalties  and  other 
administrative  costs  may  be  assessed. 

(iii)  Identify  the  payment  office  that  is 
responsible  for  the  collection  of  the 
debt,  and  notify  the  recipient  that  it  may 
submit  a  proposal  to  that  payment  office 
to  defer  collection,  if  immediate 
payment  is  not  practicable. 

(e)  Administrative  offset.  In  carrying 
out  the  responsibility  for  collecting 
delinquent  debts,  a  disbursing  officer 
may  need  to  consult  grants  officers,  to 
determine  whether  administrative  offset 
against  payments  to  a  recipient  owing  a 
delinquent  debt  would  interfere  with 
execution  of  projects  being  carried  out 
under  grants  or  cooperative  agreements. 
Disbursing  officers  may  also  ask  grants 
officers  whether  it  is  feasible  to  convert 
payment  methods  under  grants  or 
cooperative  agreements  from  advance 
payments  to  reimbursements,  to 
facilitate  use  of  administrative  offset. 
Grants  officers  therefore  should  be 
familiar  with  guidelines  for  disbursing 
officers,  in  Chapter  19  of  Volume  10  of 
the  Financial  Management  Regulation 
(DoD  7000.14-R),  concerning 
withholding  and  administrative  offset  to 
recover  definquent  debts. 

§22.825    CtOMOUt audits. 

(a)  Purpose.  This  section  establishes 
DoD  policy  for  obtaining  audits  at 
closeout  of  individual  grants  and 


cooperative  agreements.  It  thereby 
supplements  the  closeout  procedures 
specified  in: 

(1)  32  CFR  32.71  and  32.72,  for 
awards  to  institutions  of  higher 
education  and  other  nonprofit 
organizations. 

(2)  32  CFR  33.50  and  33.51,  for 
awards  to  State  and  local  governments. 

(3)  32  CFR  34.61  and  34.62,  for 
awards  to  for-profit  entities. 

(b)  Policy.  Grants  officers  shall  use 
their  judgment  on  a  case>by-case  basis, 
in  deciding  whether  to  obtain  an  audit 
prior  to  closing  out  a  grant  or 
cooperative  agreement  (i.e.,  there  is  no 
specific  DoD  requirement  to  obtain  an 
audit  prior  to  doing  so).  Factors  to  be 
considered  include: 

(1)  The  amount  of  the  award. 

(2)  DoD's  past  experience  with  the 
recipient,  including  the  presence  or  lack 
of  findings  of  material  deficiencies  in 
recent: 

(i)  Audits  of  individual  awards;  or 

(ii)  Systems-wide  financial  audits  and 
audits  of  the  compliance  of  the 
recipient's  systems  with  Federal 
requirements,  vmder  OMB  Circular  A- 
133,  where  that  Circular  is  applicable. 
(See  §  22.715(a)(1)). 
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PART  23— [REMOVED] 

4.  Under  the  authority  of  5  U.S.C.  301. 
Part  23  is  removed. 

PART  28— {AMENDED] 

5.  Part  28  is  amended  as  follows: 

a.  The  authority  citation  for  part  28 
continues  to  read  as  follows: 

Authority:  Sect.  319.  Pub.  L.  102-121  (31 
U.S.Q  1352);  5  U.S.C  301;  10  U.S.C.  113. 

b.  Section  28.500  is  revised  to  read  as 
follows: 

128.800    Saerwtvy  of  (MM1M. 

(a)  Exemption  authority.  The 
Secretary  of  Defense  may  exempt,  on  a 
case-by-case  basis,  a  covered  Federal 
action  from  the  prohibition  whenever 
the  Secretary  determines,  in  writing, 
that  such  an  exemption  is  in  the 
national  interest.  The  Secretary  shall 
transmit  a  copy  of  each  such  written 
exemption  to  Congress  immediately 
after  making  such  a  determination. 

(b)  Policy.  K  is  the  policy  of  the 
Department  of  Defense  that  exemptions 
under  paragraph  (a)  of  this  section  shall 
be  requested  only  rarely  and  in 
exceptional  circimistances. 

(c)  Procedures.  Each  DoD  Component 
that  awards  or  administers  Federal 
grants.  Federal  cooperative  agreements, 
or  Federal  loans  subject  to  this  part  shall 
establish  procedures  whereby: 

(1)  A  grants  officer  wishing  to  request 
an  exemption  for  a  grant,  cooperative 
agreement,  or  loan  shall  transmit  such 
request  through  appropriate  channels  to: 
Director  for  Research.  ODDR&£(R).  3080 
Defense  Pentagon.  Washington.  DC. 
20301-3080. 

(2)  Each  such  request  shall  explain 
why  an  exemption  is  in  the  national 
interest,  a  justification  that  must  be 
transmitted  to  Congress  for  each 
exemption  that  is  approved. 

6.  Part  32  is  added  to  read  as  follows: 

PART  32— ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS. 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS 


Subpart  A— Owwral 

Sec. 

62.1 

Purpose. 

32.2 

Definitions 

32.3 

Effect  on  other  issuances. 

32.4 

Deviations. 

32.5 

Subawards. 

SuDp0rt  B    Prs  Awwo  RM|iilfWii0fTt8 

32.10 

Purpose. 

32.11 

Pre-award  policies. 

32.12 

Forms  for  applying  for  Federal 

assistance. 

32.13 

Debarment  and  suspension. 

32.14  Special  award  conditions. 

32.15  Metric  system  of  measurement. 

32.16  Resource  Conservation  and  Recovery 
Act  (RCRA). 

32.17  Certifications  and  representations. 

Subpart  C— Post-Award  Requirements 

Financial  and  Program  Management 

32.20  Purpose  of  financial  and  program 
management. 

32.21  Standards  for  financial  management 
systems. 

32.22  Payment. 

32.23  Cost  sharing  or  matching. 

32.24  ProgiHm  income. 

32.25  Revision  of  budget  and  program 
plans. 

32.26  Non-Federal  audits. 

32.27  Allowable  costs. 

32. 28  Period  of  availability  of  funds. 

Property  Standards 

32.30  Purpose  of  property  standards. 

32.31  Insurance  coverage. 

32.32  Real  property. 

32.33  Federally-owned  and  exempt 
property. 

32.34  Equipment. 

32.35  Supplies. 

32.36  Intangible  property. 

32.37  Property  trust  relationship. 

Procurement  Standards 

32.40  Purpose  of  procurement  standards. 

32.41  Recipient  responsibilities. 

32.42  Codee  of  conduct. 

32.43  Competition. 

32.44  Procurement  procedures. 

32.45  Cost  and  price  analysis. 

32.46  Procurement  records. 

32.47  Contract  administration. 

32.48  Contract  provisions. 

32.49  Resource  Conservation  and  Recovery 
Act. 

Reports  and  Records 

32.50  Purpose  of  reports  and  records. 

32.51  Monitoring  and  reporting  program 
performance. 

32.52  Financial  reporting. 

32.53  Retention  and  access  requirements  for 
records. 

Termination  and  Enforcement 

32.60  Purpose  of  termination  and 
enforcement. 

32.61  Termination. 

32.62  Enforcement. 

Subpart  D— After-tha-Award  Requirements 

32.70  Purpose. 

32.71  Clostout  procedures. 

32.72  Subsequent  adjustments  and 
continuing  responsibilities. 

32.73  Collection  of  amounts  due. 
Appendix  A  to  Part  32 — Contract  Provisions 

Authority:  5  U.S.C.  301  and  10  U.S.C.  113. 

Subpart  A— General 

$32.1    Purpose. 

(a)  General.  This  part  implements 
OMB  Circular  A-110  ^  and  establishes 


uniform  administrative  requirements  for 
awards  and  subawards  to  institutions  of 
higher  education,  hospitals,  and  other 
non-governmental,  non-profit 
organizations. 

lb)  Relationship  to  other  parts.  This 
part  is  an  integral  part  of  the  DoD  Grant 
and  Agreement  Regulations  (DoDGARs), 
which  comprise  this  subchapter  of  the 
Code  of  Federal  Regulations.  This  part 
includes  references  to  other  parts  of  the 
DoDGARs  that  implement 
Govemmentwide  guidance  and  provide 
uniform  internal  policies  and 
procediu^s  for  DoD  Components  that 
make  or  administer  awards.  Although 
parts  21  and  22  of  this  subchapter  do 
not  impose  any  direct  requirements  on 
recipients,  and  recipients  therefore  are 
not  required  to  be  familiar  with  those 
parts,  the  information  in  those  ptarts 
concerning  internal  policies  and 
procedtires  should  be  helpful  to 
recipients  of  DoD  awards. 

(cj  Prime  awards.  DoD  Components 
shall  apply  the  provisions  of  this  part  to 
awards  to  recipients  that  are  institutions 
of  higher  education,  hospitals,  and  other 
non-profit  organizations.  DoD 
Components  shall  not  impose  additional 
or  inconsistent  requirements,  except  as 
provided  in  §§  32.4  and  32.14.  or  imless 
specifically  required  by  Federal  statute 
or  executive  order. 

(d)  Subawards.  Any  legal  entity  that 
receives  an  award  from  a  DoD 
Component  shall  apply  the  provisions 
of  this  part  to  subawards  with 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations.  Thus,  a  governmental  or 
for-profit  organization,  whose  prime 
award  from  a  DoD  Component  is  subject 
to  32  CFR  part  33  or  part  34, 
respectively,  applies  this  part  to 
subawards  with  institutions  of  higher 
education,  hospitals,  or  other  non-profit 
organizations.  It  should  be  noted  that 
subawards  are  for  the  performance  of 
substantive  work  under  awards,  and  are 
distinct  &t)m  contracts  for  procuring 
goods  and  services.  It  should  be  further 
noted  that  non-profit  organizations  that 
implement  Federal  programs  for  the 
States  are  also  subject  to  State 
requirements. 

$32.2    Dafmitiens. 

The  following  are  definitions  of  terms 
used  in  this  part.  Grants  officers  are 
cautioned  that  terms  may  be  defined 
differently  in  this  part  than  they  are  in 
other  parts  of  the  DoD  Grant  and 
Agreement  Regulations,  because  this 
part  implements  OMB  Circular  A-110 
and  uses  definitions  as  stated  in  that 


'  For  copies  of  the  Circular,  contact  tlie  Office  of 
Management  and  Budget,  EOP  Publications,  725 


17th  St.  NW,  New  Executive  OfGce  Building, 
Washington,  DC  20503. 
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Circular.  In  such  cases,  the  definition 
given  in  this  section  applies  to  the  term 
as  it  is  used  in  this  part,  and  the 
definition  given  in  other  parts  applies  to 
the  term  as  it  is  used  in  those  parts.  For 
example,  suspension  is  defined  in  this 
section  to  mean  temporary  withdrawal 
of  Federal  sponsorship  under  an  award, 
but  is  defined  at  32  CFR  25.105  to  be  an 
action  taken  to  exclude  a  person  from 
participating  in  a  grant,  cooperative 
agreement,  or  other  covered  transaction. 

Accrued  expenditures.  The  charges 
incurred  by  the  recipient  during  a  given 
period  requiring  the  provision  of  funds 
for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees:  and 

(3)  Other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

Accrued  income.  The  sum  of: 

(1)  Earnings  during  a  given  period 
from: 

(i)  Services  performed  by  the 
recipient;  and 

(ii)  Goods  and  other  tangible  property 
delivered  to  purchasers. 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

Acquisition  cost  of  equipment.  The 
net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient's 
regular  accounting  practices. 

Advance.  A  pajrment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award.  Financial  assistance  that 
provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include:  Technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and,  contracts  which  are 
required  to  be  entered  into  and 


administered  imder  procurement  laws 
and  r^ulations. 

Cash  contributions.  The  recipient's 
cash  outlay,  including  the  outlay  of 
money  contributed  to  the  recipient  by 
third  parties. 

Closeout.  The  process  by  which  the 
grants  officer  administering  an  award 
made  by  a  DoD  Component  determines 
that  all  applicable  administrative 
actions  and  all  required  work  of  the 
award  have  been  completed  by  the 
recipient  and  DoD  Component. 

Contract.  A  procurement  contract 
under  an  award  or  subaward,  and  a 
procurement  subcontract  under  a 
recipient's  or  subrecipient's  contract. 

Cost  sharing  or  matching.  TTiat 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

Date  of  completion.  The  date  on 
which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
dociunent,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

Disallowed  costs.  Those  charges  to  an 
award  that  the  grants  officer 
administering  an  award  made  by  a  DoD 
Component  determines  to  be 
unallowable,  in  accordance  with  the 
applicable  Federal  cost  principles  or 
other  terms  and  conditions  contained  in 
the  award. 

DoD  Component.  A  Military 
Department,  Defense  Agency,  DoD  field 
activity,  or  organization  within  the 
Office  of  the  Secretary  of  Defense  that 
provides  or  administers  an  award  to  a 
recipient. 

Equipment.  Tangible  nonexpendable 
personal  property  including  exempt 
property  charged  directly  to  the  award 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit.  However,  consistent  with 
recipient  policy,  lower  limits  may  be 
established. 

Excess  property.  Property  under  the 
control  of  any  DoD  Component  that,  as 
determined  by  the  head  thereof,  is  no 
longer  required  for  its  needs  or  the 
discharge  of  its  responsibilities. 

Exempt  property.  Tangible  personal 
property  acquired  in  whole  or  in  part 
writh  Federal  funds,  where  the  DoD 
Component  has  statutory  authority  to 
vest  title  in  the  recipient  without  further 
obligation  to  the  Federal  Government. 
An  example  of  exempt  property 
authority  is  contained  in  the  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6306),  for  property  acquired 
under  an  award  to  conduct  basic  or 
applied  research  by  a  non-profit 
institution  of  higher  education  or  non- 
profit organization  whose  principal 
purpose  is  conducting  scientific 
research. 


Federal  funds  authorized.  The  total 
amount  of  Federal  funds  obligated  by  a 
DoD  Component  for  use  by  the 
recipient.  This  amount  may  include  any 
authorized  carryover  of  unobligated 
funds  from  prior  funding  periods  when 
permitted  by  agency  regulations  or 
agen^  implementing  instructions. 

Federal  share  (of  real  property, 
equipment,  or  supplies).  That 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds. 

Funding  period.  The  period  of  time 
when  Federal  funding  is  available  for 
obligation  by  the  recipient. 

Intangible  property  and  debt 
instruments.  Property  that  includes,  but 
is  not  limited  to,  trademarks,  copyrights, 
patents  and  patent  applications  and 
such  property  as  loans,  notes  and  other 
debt  instruments,  lease  agreements, 
stock  and  other  instruments  of  property 
o%vnership.  whether  considered  tangible 
or  intangible. 

Obligations.  The  amounts  of  orders 
placed,  contracts  and  grants  awarded, 
services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  diuing 
the  same  or  a  future  period. 

Outlays  or  expenditures.  Chai^ges 
made  to  the  project  or  program.  They 
may  be  reported  on  a  cash  or  accrual 
basis.  For  reports  prepared  on  a  cash 
basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

Personal  property.  Property  of  any 
kind  except  real  property.  It  may  be 
tangible,  having  physical  existence,  or 
intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

Prior  approval.  Written  approval  by 
an  authorized  official  evidencing  prior 
consent. 

Program  income.  Gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
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earned  as  a  result  of  the  award  (see 
exclusions  in  §  32.24(e)  and  (h)). 
Program  income  includes,  but  is  not 
limited- to,  income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  Ucense  fees  and  royalties  on 

{tatents  and  copyrights,  and  interest  on 
oans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  program 
regulations  or  the  terms  and  conditions 
of  the  award,  program  income  does  not 
include  the  receipt  of  principal  on 
loans,  rebates,  credits,  discounts,  etc.,  or 
interest  earned  on  any  of  them. 

Project  costs.  All  allowable  costs,  as 
set  forth  in  the  applicable  Federal  cost 
principles,  incuired  by  a  recipient  and 
the  value  of  the  contributions  made  by 
third  parties  in  accomplishing  the 
objectives  of  the  award  during  the 
project  period. 

Project  period.  The  period  established 
in  the  award  document  during  which 
Federal  sponsorship  begins  and  ends. 

Property.  Real  property  and  personal 
property  (equipment,  supplies, 
intangible  property  and  debt 
instruments),  unless  stated  otherwise. 

Real  property.  Land,  including  land 
improvements,  structures  and 
.  appurtenances  thereto,  but  excluding 
movable  machinery  and  equipment. 

Recipient.  An  organization  receiving 
financial  assistance  directly  from  DoD 
Components  to  carry  out  a  project  or 
program.  The  term  includes  public  and 
private  institutions  of  higher  education, 
public  and  private  hospitals,  and  other 
quasi-public  and  private  non-profit 
organizations  such  as,  but  not  limited 
to,  commimity  action  agencies,  research 
institutes,  educational  associations,  and 
health  centers.  The  term  also  includes 
consortia  comprised  of  any  combination 
of  universities,  other  nonprofit 
organizations,  governmental 
organizations,  for-profit  organizations, 
and  other  entities,  to  the  extent  that  the 
consortia  are  legally  incorporated  as 
nonprofit  organizations.  The  term  does 
not  include  Government-owned 
contractor-operated  facilities  or  research 
centers  providing  continued  support  for 
mission-oriented,  large-scale  programs 
that  are  Government-owned  or 
controlled,  or  are  designated  as 
federally-funded  research  and 
development  centers. 

Research  and  development.  All 
research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  and  other  non-profit 
institutions.  Research  is  defined  as  a 


systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding 
of  the  subject  studied.  Development  is 
the  systematic  use  of  knowledge  and 
understanding  gained  from  research 
directed  toward  the  production  of  useful 
materials,  devices,  systems,  or  methods, 
including  design  and  development  of 
prototypes  and  processes.  The  term 
research  also  includes  activities 
involving  the  training  of  individuals  in 
research  techniques  where  such 
activities  udlize  the  same  facilities  as 
other  research  and  development 
activities  and  where  such  activities  are 
not  included  in  the  instruction  function. 

Small  award.  An  award  not  exceeding 
the  simplified  acquisition  threshold 
fixed  at  41  U.S.C  403(11)  (currently 
$100,000). 

Subaward.  An  award  of  financial 
assistance  in  the  form  of  money,  or 
property  in  lieu  of  money,  made  under 
an  award  by  a  recipient  to  an  eligible 
subrecipient  or  by  a  subrecipient  to  a 
lower  tier  subrecipient.  The  term 
includes  financial  assistance  when 
provided  by  any  legal  agreement,  even 
if  the  agreement  is  called  a  contract,  but 
does  not  include  procurement  of  goods 
and  services  nor  does  it  include  any 
form  of  assistance  which  is  excluded 
from  the  definition  of  "award"  in  this 
section. 

Subrecipient.  The  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided. 

Supplies.  All  personal  property 
excluding  equipment,  intangible 
property,  and  debt  instruments  as 
defined  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  a  funding 
agreement  ("subject  inventions"),  as 
defined  in  37  CFR  part  401,  "Rights  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business  Firms 
Under  Government  Grants,  Contracts, 
and  Cooperttive  Agreements." 

Suspension.  An  action  by  a  DoD 
Component  that  temporarily  withdraws 
Federal  sponsorship  under  an  award, 
pending  collective  action  by  the 
recipient  or  pending  a  decision  to 
terminate  the  award  by  the  DoD 
Component.  Suspension  of  an  award  is 
a  separate  action  from  suspension  of  a 
participant  under  32  CFR  part  25. 

Termination.  The  cancellation  of  an 
award,  in  whole  or  in  part,  at  any  time 
prior  to  the  date  of  completion. 

Third  party  in-kind  contributions.  The 
value  of  non-cash  contributions 
provided  by  non-Federal  third  parties. 
Third  party  in-kind  contributions  may 
be  in  the  fonn  of  real  property, 
equipment,  supplies,  and  the  value  of 


goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unliquidated  obligations.  The  amount 
of  obl^ations  incurred  by  the  recipient: 

(1)  That  have  not  been  paid,  if 
financial  reports  are  prepared  on  a  cash 
basis. 

(2)  For  which  an  outlay  has  not  been 
recorded,  if  reports  are  prepared  on  an 
accrued  expenditure  basis. 

Unobligated  balance.  The  portion  of 
the  funds  authorized  by  a  E)oD 
Component  that  has  not  been  obligated 
by  the  recipient  and  is  determined  by 
deducting  the  cumulative  obligations 
from  the  cumulative  funds  authorized. 

Unrecovered  indirect  cost.  The 
difference  between  the  amoimt  awarded 
and  the  amount  which  could  have  been 
awarded  under  the  recipient's  approved 
negotiated  indirect  cost  rate. 

Working  capital  advance.  A 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§32.3    Eftact on ottier iasuancea. 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  part  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §  32.4. 

§32.4   DevtoUons. 

(a)  Individual  deviations.  Individual 
deviations  aiTecting  only  one  award  may 
be  approved  by  DoD  Components  in 
accordance  with  procedures  stated  in  32 
CFR  21.125(a)  and  (c). 

(b)  Small  awards.  DoD  Components 
may  apply  less  restrictive  requirements 
than  the  provisions  of  this  part  when 
awarding  small  awards,  except  for  those 
requirements  which  are  statutory. 

(c)  Other  class  deviations.  (1)  For 
classes  of  awards  other  than  small 
awards,  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  or 
his  or  her  designee,  may  grant 
exceptions  from  the  requirements  of  this 
part: 

(i)  With  the  written  concurrence  of 
the  Office  of  the  Management  and 
Budget  (0MB).  The  DDR4E,  or  his  or 
her  designee,  shall  provide  written 
notification  to  0MB  of  the  Department 
of  Defense's  intention  to  grant  a  class 
deviation;  and 

(ii)  When  exceptions  are  not 
prohibited  by  statute. 

(2)  DoD  Components  shall  request 
approval  for  such  deviations  in 
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accordance  with  32  CFR  21.125(b)  and 
(c).  However,  in  the  interest  of 
maximum  uniformity,  exceptions  firom 
the  requirements  of  this  part  shall  be 
permitted  only  in  unusual 
circumstances. 

S32^    Subawards. 

Unless  sections  of  this  part 
specifically  exclude  subrecipients  from 
coverage,  Uie  provisions  of  this  part 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals  or  other  non-profit 
organizations.  State  and  local 
government  subrecipients  are  subject  to 
the  provisions  of  32  CFR  part  33. 
Subrecipients  that  are  for-profit 
organizations  are  subject  to  32  CFR  part 
34. 

Subpart  B— Pro-Award  Requirements 

§32.10    Purpose. 

Sections  32.11  through  32.17 
prescribe  application  forms  and 
instructions  and  other  pre-award 
matters. 

S32.11    Pre-award  poHciM. 

(a)  Use  of  grants,  cooperative 
agreements,  and  contracts.  (1)  OMB 
Circular  A-110  states  that: 

(i)  hi  each  instance,  the  Federal 
awarding  agency  shall  decide  on  the 
appropriate  award  instrument  (i.e., 
grant,  cooperative  agreement,  or 
contract). 

(ii)  The  Federal  Grant  and 
Cooperative  Agreement  Act  (31  U.S.C. 
6301-6308)  governs  the  use  of  grants, 
cooperative  agreements,  and  contracts. 
Under  that  Act: 

(A)  A  grant  or  cooperative  agreement 
shall  be  used  only  when  the  principal 
purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute. 

(B)  Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government. 

(C)  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  "substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement." 

(2)  In  selecting  the  appropriate  award 
instruments,  DoD  Components'  grants 
officers  shall  comply  with  the  DoD 
implementation  of  the  Federal  Grant 
and  Cooperative  Agreement  Act  at  32 
CFR  21.205(a)  and  32  CFR  part  22, 
subpart  B. 


(b)  Public  notice  and  priority  setting. 
As  a  matter  of  Govemmentwide  policy. 
Federal  awarding  agencies  shall  notify 
the  public  of  intended  funding  priorities 
for  programs  that  use  discretionary 
awards,  unless  funding  priorities  are 
established  by  Federal  statute.  For  DoD 
Components,  compliance  with 
competition  policies  and  statutory 
requirements  implemented  in  32  CFR 
part  22,  subpart  C,  shall  constitute 
compliance  with  this  Govemmentwide 
poHcy. 

§32.12    Forms  for  applying  for  Federal 
assistance. 

(a)  DoD  Components  shall  comply 
with  the  applicable  report  clearance 
requirements  of  5  CFR  pwrt  1320, 
"Controlling  Paperworic  Burdens  on  the 
Public,"  with  regard  to  all  forms  used  in 
place  of  or  as  a  supplement  to  the 
Standard  Form  424  ^  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  DoD  Components. 

(c)  For  Federal  programs  covered  by 
E.O.  12372  (3  CFR.  1982  Comp.,  p.  197), 
"Intergovernmental  Review  of  Federal 
Programs,"  the  applicant  shall  complete 
the  appropriate  sections  of  the  SF-424 
(Application  for  Federal  Assistance) 
indicating  whether  the  appUcation  was 
subject  to  review  by  the  State  Single 
Point  of  Contact  (SPOC).  The  name  and 
address  of  the  SPOC  for  a  particular 
State  can  be  obtained  from  the  DoD 
Component  or  the  Catalog  of  Federal 
Domestic  Assistance.  The  SPOC  shall 
advise  the  applicant  whether  the 
program  for  which  application  is  made 
has  been  selected  by  that  State  for 
review. 

(d)  DoD  Components  that  do  not  use 
the  SF— 424  form  should  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.0. 12372. 

§  32.1 3    Debarment  and  suspension. 

DoD  Components  and  recipients  shall 
comply  with  the  nonprociu«ment 
debarment  and  suspension  common 
rule  at  32  CFR  part  25.  This  common 
rule  restricts  subawards  and  contracts 
with  certain  parties  that  are  debarred, 
suspended  or  otherwise  excluded  from 
or  ineligible  for  participation  in  Federal 
assistance  programs  or  activities. 


^  For  copies  of  Standard  Forms  listed  in  this  part, 
contact  regional  grants  administration  offices  of  the 
Office  of  Naval  Research.  Addresses  for  the  offices 
are  listed  in  the  "DoD  Directory  of  Contract 
Administration  Services  Components,"  DLAH 
4105.4,  which  can  be  obtained  from:  Defense 
Logistics  Agency,  Publications  Distribution 
Division  (DASC-WDM),  8725  John  J.  Kingman  Rd., 
Suite  0119,  Fort  Belvoir,  VA  22060-6220. 


§32.14    SpecM avmrd conditions. 

(a)  DoD  Components  may  impose 
additional  requirements  as  needed,  over 
and  above  those  provided  in  this  part, 

if  an  applicant  or  recipient: 

(1)  Has  a  history  of  poor  performance; 

(2)  Is  not  financially  stable; 

(3)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part; 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award;  or 

(5)  Is  not  otherwise  responsible. 

(b)  Before  imposing  additional 
requirements,  DoD  Comp>onents  shall 
notify  the  applicant  or  recipient  in 
writing  as  to: 

(1)  The  nature  of  the  additional 
requirements; 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed; 

(3)  The  nature  of  the  corrective  action 
needed; 

(4)  The  time  allowed  for  completing 
the  corrective  actions;  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 

(c)  Any  special  conditions  shall  be 
promptly  removed  once  the  conditions 
that  prompted  them  have  been 
corrected. 

(d)  Grants  officers: 

(1)  Should  coordinate  the  imposition 
and  removal  of  special  award  conditions 
with  the  cognizant  grants  administration 
office  identified  in  32  CFR  22.710. 

(2)  Shall  include  in  the  award  file  the 
written  notification  to  the  recipient, 
described  in  paragraph  (b)  of  this 
section,  and  Uie  documentation  required 
by  32  CFR  22.410(b). 

§32.15    Metric  system  of  messurement 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce,  and  for  Federal 
agencies'  procurements,  grants,  and 
other  business-related  activities.  DoD 
grants  officers  shall  comply  with 
requirements  concerning  the  use  of  the 
metric  system  at  32  CFR  22.530. 

§32.16    Resource  Conservation  and 
Recovery  Act  (RCRA). 

Recipients'  procurements  shall 
comply  with  applicable  requirements  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  described  at 
§32.49. 

§32.17    Certifications  and  rapresentaHons. 

(a)  OMB  Circular  A-110  authorizes 
and  encourages  each  Federal  agency, 
unless  prohibited  by  statute  or  codified 
regulation,  to  allow  recipients  to  submit 
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certifications  and  representations 
required  by  statute,  executive  order,  or 
regulation  on  an  aiuiual  basis,  if  the 
recipients  have  ongoing  and  continuing 
relationships  with  the  agency.  The 
Circular  further  states  that  annual 
certifications  and  representations,  when 
used,  shall  be  signed  by  responsible 
officials  with  the  authority  to  ensure 
recipients'  compliance  with  the 
pertinent  requirements. 

(b)  DoD  grants  officers  shall  comply, 
with  the  provisions  concerning 
certifications  and  representations  at  32 
CFR  22.510.  Those  provisions  ease 
burdens  on  recipients  to  the  extent 
possible,  given  current  statutory  and 
regulatory  impediments  to  obtaining  all 
certifications  on  an  annual  basis.  The 
provisions  thereby  also  comply  with  the 
intent  of  OMB  Circular  A-110,  to  use 
less  burdensome  methods  for  obtaining 
certifications  and  representations,  as 
such  methods  become  feasible. 

Subpart  C— Poat-Awanf  nanulramants 
Financial  and  Program  Management 
}32.20    Piapoaa  of flnancM  end  proQrani 


Sections  32.21  through  32.28 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

132.21    SiHMtardaforflnancW 


(a)  DoD  Components  shall  require 
recipients  to  relate  financial  data  to 
perfonnance  data  and  develop  unit  cost 
information  whenever  practical.  For 
awards  that  support  research,  it  should 
be  noted  that  it  is  generally  not 
appropriate  to  develop  unit  cost 
information. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following. 

(1)  Accurate,  ourent  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  Uie 
reporting  requirements  set  forth  in 
§  32.52.  If  a  DoD  Comi>onent  requires 
reporting  on  an  accrual  basis  from  a 
recipient  that  maintains  its  records  on 
other  than  an  accrual  basis,  the  recipient 
shall  not  be  required  to  establish  an 
accrual  accounting  system.  These 
recipients  may  develop  such  accrual 
data  for  its  reports  on  the  basis  of  an 
analysis  of  the  documentation  on  hand. 

(2j  Records  that  identify  adequately 
the  source  and  application  of  funds  for 


federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obUgations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 

(3)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data.  As  discussed  in 
paragraph  (a)  of  this  section,  unit  cost 
data  is  generally  not  appropriate  for 
awards  that  support  research. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101-453)  govern,  payment 
methods  of  State  agoicies, 
instromentalities,  and  fiscal  agents 
should  be  consistent  with  CMIA 
Treasury-State  Agreements  or  the  CMIA 
defoult  procedures  codified  at  31  CFR 
part  205,  "Withdrawal  of  Cash  from  the 
Treasury  for  Advances  under  Federal 
Grant  and  Other  Procrams." 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  (see 

§  32.27)  and  the  terms  and  conditions  of 
the  award. 

(7)  Accounting  records  including  cost 
accounting  records  that  are  supported 
by  soiut:e  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the 
DoD  Component,  at  its  discretion,  may 
require  adequate  bonding  and  insurance 
if  the  bonding  and  insiirance 
requirements  of  the  recipient  are  not 
deemed  adequate  to  protect  the  interest 
of  the  Federal  Government. 

(d)  The  DoD  Component  may  require 
adequate  fidelity  bond  coverage  where 
the  recipient  lacks  sufficient  coverage  to 
protect  the  Federal  Government's 
interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 


$32.22   Paymant 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States  Treasiuy 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  nacipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  ^all  be  consistent 
with  Treasury-State  agreements  under 
the  Cash  Management  Improvement  Act 
(CMIA)  (31  U.S.C.  3335  and  6503)  or 
default  procedures  in  31  CFR  part  205.    > 

(b)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
maintain: 

(1)  Written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disburaement  by  the 
recipient;  and 

(2)  Financial  management  systems 
that  meet  the  standards  for  fund  control 
and  accoimtability  as  established  in 

§  32.21.  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  cnr 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  shall 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
DoD  Component  to  the  recipient. 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to,  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270,3  "Request  for  Advance  or 
Reimbiu-sement,"  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  inconsistent  with  DoD  procedures  for 
electronic  funds  transfar. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  caimot  t>e 
met.  DoD  Components  may  also  use  this 
method  on  any  construction  agreement. 


>  See  footnote  2  to  §  3Z.12(a). 
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or  if  the  major  portion  of  the 
construction  project  is  accomplished 
through  private  market  financing  or 
Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of 
the  project. 

(1)  When  the  reimbursement  method 
is  used,  the  responsible  DoD  payment 
office  generally  makes  payment  within 
30  calendar  days  after  receipt  of  the 
billing  by  the  office  designated  to 
receive  the  billing,  imless  the  billing  is 
improper  (for  further  information  about 
timefirames  for  payments,  see  32  CFR 
22.810(cK3)(ii)). 

(2)  Recipients  shall  be  authorized  to 
submit  requests  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
grants  officer,  in  consultation  with  the 
program  manager,  has  determined  that 
reimbursement  is  not  feasible  because 
the  recipient  lacks  sufficient  woriung 
capital,  the  award  may  provide  for  cash 
on  a  working  capital  advance  basis. 
Under  this  procedure,  the  award  shall 
provide  for  advancing  cash  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  awardee's 
disbursing  cycle.  Thereafter,  the  award 
shall  provide  for  reimbursing  the 
recipient  for  its  actual  cash  . 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  imwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipient's 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute,  grants  officers  shall  not 
withhold  payments  for  proper  charges 
made  by  recipients  at  any  time  during 
the  project  period  unless: 

(Ij  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements;  or 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
imder  0MB  Circular  A-129.  "Managing 
Federal  Credit  Programs"  (see 
definitions  of  "debt"  and  "delinquent 
debt."  at  32  CFR  22.105).  Under  such 
conditions,  the  grants  officer  may,  upon 
reasonable  notice,  inform  the  recipient 
that  payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 


or  the  indebtedness  to  the  Federal 
Government  is  liquidated  (also  see  32 
CFR  22.420(b)(2)  and  22.820). 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows: 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section,  DoD 
Components  shall  not  require  separate 
depository  accounts  for  funds  provided 
to  a  recipient  or  establish  any  eligibility 
requirements  for  depositories  for  funds_ 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obligation  and  ex]>enditure 
of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owned  banks  (a  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
beari^  accounts,  unless: 

(1)  Tne  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year; 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances; 
or 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)(1)  Interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accoimts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services,  Pa)rment  Management  System, 
PO  Box  6021,  Rockville.  MD  20852. 

(2)  In  keeping  with  Electronic  Funds 
Transfer  rules  (31  CFR  part  206), 
interest  should  be  remitted  to  the  HHS 
Payment  Management  System  through 
an  electronic  medium  such  as  the 
FEDWIR  Deposit  System.  Electronic 
remittances  should  be  in  the  format  and 
should  include  any  data  that  are 
specified  by  the  grants  officer  as  being 
necessary  to  facilitate  direct  deposit  in 
HHS'  account  at  the  Department  of  the 
Treasury. 

(3)  Recipients  that  do  not  have 
electronic  remittance  capability  should 
use  a  check. 

(4)  Interest  amounts  up  to  $250  per 
year  may  be  retained  by  the  recipient  for 
administrative  expense. 

(m)  Except  as  noted  elsewhere  in  this 
part,  only  the  following  forms  shall  be 


authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  DoD  Components  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  Each  DoD  Component 
shall  adopt  the  SF-270  as  a  standard 
form  for  all  nonconstruction  programs 
when  electronic  funds  transfer  or 
predetermined  advance  methods  are  not 
used.  DoD  Components,  however,  have 
the  option  of  using  this  form  for 
construction  programs  in  heu  of  the  SF- 
271,*  "Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs." 

(2)  SF-271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Each  DoD 
Component  shall  adopt  the  SF-271  as 
the  standard  form  to  be  used  for 
reqiresting  reimbursement  for 
construction  programs.  However,  a  DoD 
Comp>onent  may  substitute  the  SF-270 
When  the  DoD  Component  determines 
that  it  provides  adequate  information  to 
meet  Federal  needs. 

f  32.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria: 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  DoD 
Component. 

(7)  Conform  to  other  provisions  of  this 
part,  as  appUcable. 

(b)  Unrecovered  indirect  costs  (see 
definition  in  §  32.2)  may  be  included  as 
part  of  cost  sharing  or  matching. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  a  DoD 
Component  authorizes  recipients  to 
donate  buildings  or  land  for 
construction/facilities  acquisition 
projects  or  long-term  use,  the  value  of 


*  See  footnote  2  to  §  32.12(a). 
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the  donated  property  for  cost  sharing  or 
matching  shall  be  the  lesser  of: 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation;  or 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  DoD  Component  may 
approve  the  use  of  the  current  fair 
market  value  of  the  donated  property, 
even  if  it  exceeds  the  certified  value  at 
the  time  of  donation  to  the  project.  The 
DoD  Component  may  accept  the  use  of 
any  reasonable  basis  for  determining  the 
fair  market  value  of  the  property. 

(d)  Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Ratefltfor 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  thoM  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amoirnt  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
pad. 

(f)  Donated  supplies  may  include 
such  items  as  office  suppUes,  laboratory 
supplies  or  workshop  and  classroom 
supplies.  Value  assessed  to  donated 
supplies  included  in  the  cost  sharing  or 
matching  share  shall  be  reasonable  and 
shall  not  exceed  the  fair  market  value  of 
the  property  at  the  time  of  the  donation. 

(gj  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  the  purpcwe  of  the  award  is  to: 

(1)  Assist  the  recipient  in  the 
acquisition  of  equipment,  buildings  or 
land,  the  total  value  of  the  donated 
property  may  be  claimed  as  cost  sharing 
or  matching;  or 

(2)  Support  activities  that  require  the 
use  of  equipment,  buildings  or  land, 
normally  only  depreciation  or  use 
charges  for  equipment  and  buildings 


may  be  made.  However,  the  full  value 
of  equipment  or  other  capital  assets  and 
fair  rental  charges  for  land  may  be 
allowed,  provided  that  the  DoD 
Component  has  approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
quaiifications. 

(1]  The  value  of  donated  land  and 
buildings  shall  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(i)  The  following  requirements  pertain 
to  the  recipient's  supporting  records  for 
in-kind  contributions  fi-om  third  parties: 

(1)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(2)  The  basis  for  determining  the 
valuation  for  personal  service  and 
property  shall  be  documented. 

S  32.24    n'ogram  income. 

(a)  DoD  Components  shall  apply  the 
standards  set  forth  in  this  section  in 
requiring  recipient  organizations  to 
account  for  progran  income  related  to 
projects  financed  in  whole  or  in  part 
with  Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  following  ways: 

(1)  Added  to  funds  committed  to  the 
project  by  the  E)oD  Component  and 
recipient  and  used  to  further  eUgible 
project  or  proaram  objectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(c)  When  a  program  regulation  or 
award  authorizes  the  disposition  of 
program  income  as  described  in 


paragraphs  (b)(1)  or  (b)(2)  of  this 
section,  program  income  in  excess  of 
any  limits  stipulated  shall  be  used  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 

(d)  In  the  event  that  program 
regulations  or  the  terms  and  conditions 
of  the  award  do  not  specify  how 
program  income  is  to  be  used,  paragraph 
(b)(3)  of  this  section  shall  9pply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  of  this  section 
shall  apply  automatically  unless  the 
terms  and  conditions  specify  another 
alternative  or  the  recipient  is  subject  to 
special  award  conditions,  as  indicated 
in  §32.14. 

(e)  Unless  program  regulations  or  the 
terms  and  conditions  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
regarding  program  income  earned  after 
the  end  of  the  project  period. 

(f)  If  authorized  by  program 
regulations  or  the  terms  and  conditions 
of  the  award,  costs  incident  to  the' 
generation  of  program  income  may  be 
deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(see  §§  32.30  through  32.37). 

(h)  Unless  program  regulations  or  the 
terms  and  condition  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
with  respect  to  program  income  earned 
fi^m  license  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
applications,  trademarks,  and 
inventions  produced  under  an  awffird. 
Note  that  the  Patent  and  Trademark 
Amendments  (35  U.S.C.  chapter  18) 
apply  to  inventions  made  under  an 
experimental,  developmental,  or 
research  award. 

§32.25    RevMon  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  sum  of  the 
Federal  and  non-Federal  shares,  or  only 
the  Federal  share,  depending  upon  DoD 
Component  requirements.  It  shall  be 
related  to  performance  for  program 
evaluation  purposes  whenever 
appropriate. 

(b)  Recipients  are  reqidred  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 


Federal  Register /Vol.  63,  No.  48  /  Thursday.  March  12,  1998 /Rules  and  Regulations  12195 


(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  the  cognizant  grants  officer  for  one 
or  more  of  the  following  program  or 
budget  related  reasons. 

(1  j  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  docujnent. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  the  DoD  Component.  DoD 
Components  should  require  this  prior 
approval  only  in  exceptional 
circumstances.  The  requirement  in  each 
such  case  must  be  stated  in  the  award    ' 
dociunent. 

(6)  The  inclusion,  unless  waived  by 
the  DoD  Component,  of  costs  that 
require  prior  approval  in  accordance 
with  C»IB  Circular  A-Zl,'  "Cost 
Principles  for  Institutions  of  Higher 
Education,"  OMB  Circular  A-122,« 
"Cost  Principles  for  Non-Profit 
Organizations,"  or  Appendix  E  to  45 
CFR  part  74,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Quits  and  Contracts  with  Hospitals,"  or 
48  CFR  part  31,  "Contract  Cost 
Principles  and  Procedures,"  as 
applicable.  However,  it  should  be  noted 
that  many  of  the  prior  approvals  in 
these  cost  principles  are  appropriately 
waived  only  after  consultation  with  the 
cognizant  federal  agency  responsible  for 
negotiating  the  recipient's  indirect  costs. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(9)  If  required  by  the  DoD  Component, 
^  the  transfer  of  funds  among  direct  cost 

categories  that  is  described  in  paragraph 
(e)  of  this  section. 

(d)  (1)  Except  for  requirements  Usted 
in  paragraphs  (c)(1)  and  (c)(4)  of  this 
section,  OMB  Circular  A-110  authorizes 
DoD  Components,  at  their  option,  to 
waive  cost-related  and  administrative 


>See  footnote  1  to  S  32.1(a). 
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prior  written  approvals  required  by  this 
part  and  OMB  Circulars  A-21  and  A- 
122  (but  see  cautionary  note  at  end  of 
paragraph  (c)(5)  of  this  section). 

(2)  The  two  prior  approvals  listed  in 
paragraphs  (d)(2)(i)  and  (ii)  of  this 
section  are  automatically  waived  unless 
the  award  document  states  otherwise. 
DoD  Components  should  override  this 
automatic  waiver  and  require  the  prior 
approvals,  especially  for  research 
awards,  only  in  exceptional 
circumstances.  Absent  an  override  in 
the  award  terms  and  conditions, 
recipients  need  not  obtain  prior 
approvals  before: 

(i)  Incurring  pre-award  costs  90 
calendar  days  prior  to  award  (incurring 
pre-award  costs  more  than  90  calendar 
days  prior  to  award  would  still  require 
the  prior  approval  of  the  DoD 
Component).  AH  pre-award  costs  are 
incurred  at  the  recipient's  risk  (i.e.,  the 
DoD  Component  is  imder  no  obligation 
to  reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(ii)  Carrying  forward  unobligated 
balances  to  subsequent  funding  periods. 

(3)  Under  certain  conditions,  a  DoD 
Component  may  authorize  a  recipient  to 
initiate,  without  prior  approval,  a  one- 
time, no-cost  extension  (i.e.,  an 
extension  in  the  expiration  date  of  an 
award  that  does  not  require  additional 
Federal  funds)  for  a  period  of  up  to 
twelve  months,  as  long  as  the  no-cost 
extension  does  not  involve  a  change  in 
the  approved  objectives  or  scope  of  the 
proj^.  The  conditions  for  waiving  this 
prior  approval  requirement  are  that  the 
DoD  Component  must: 

(i)  Judge  that  the  recipient's 
subsequently  initiating  a  one-time,  no- 
cost  extension  would  not  cause  the  DoD 
Component  to  fail  to  comply  with  DoD 
funding  poUdes  (for  further  information 
on  the  location  of  DoD  funding  policies, 
grants  officers  may  refer  to  Appendix  C 
to  32  CFR  part  22). 

(ii)  Reqiure  a  recipient  that  wishes  to 
initiate  a  one-time,  no-cost  extension  to 
so  notify  the  office  that  made  the  award 
at  least  10  calendar  days  before  the 
original  expiraticm  date  of  the  award. 

(e)  The  DoD  Component  may,  at  its 
option,  restrict  the  transfer  of  funds 
among  direct  cost  categories,  functions 
and  activities  for  awards  in  which  the 
Federal  share  of  the  project  exceeds 
$100,000  and  the  cumulative  amount  of 
such  transfers  exceeds  or  is  expected  to 
exceed  10  percent  of  the  total  budget  as 
last  approved  by  the  DoD  Component. 
As  a  matter  of  DoD  poUcy,  requiring 
prior  approvals  for  such  transfers 
generally  is  not  appropriate  for  grants  to 
support  research.  No  DoD  Component 


shall  permit  a  transfer  that  would  cause 
any  Federal  appropriation  or  part 
thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original 
intent  of  the  appropriation. 

(f)  For  construction  awards,  recipients 
shall  request  prior  written  approval 
promptly  from  grants  officers  for  budget 
revisions  whenever: 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program; 

(2)  The  need  arises  for  additional 
Federal  funds  to  complete  the  project;  or 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
im]x>sed  consistent  with  applicable 
OMB  cost  principles  listed  in  §  32.27. 

(g)  When  a  DoD  Component  makes  an 
award  that  provides  support  for  both 
construction  and  nonconstruction  work, 
the  DoD  Component  may  require  the 
recipient  to  request  prior  approval  from 
the  grants  officer  before  making  any 
fund  or  budget  transfers  between  the 
two  types  of  work  supported. 

(h)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved,  in  accordance  with  the 
deviation  procedures  in  §  32.4(c). 

(i)  For  both  construction  and 
nonconstruction  awards,  DoD 
(Components  shall  require  recipients  to 
notify  the  grants  officer  in  writing 
promptly  whenever  the  amount  of 
Federal  authorized  funds  is  expected  to 
exceed  the  needs  of  the  recipient  for  the 
project  period  by  more  than  $5000  or 
five  percent  of  the  Federal  award, 
whichever  is  greater.  This  notification 
shall  not  be  required  if  an  application 
for  additional  fiinding  is  submitted  for 
a  continuation  award. 

(j)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
appUcation  unless  the  grants  officer 
indicates  a  letter  of  request  suffices. 

(k)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  the  grants  officer  shall  review 
the  request  and  notify  the  recipient 
whether  the  budget  revisions  have  been 
approved.  If  the  revision  is  still  under 
consideration  at  the  end  of  30  calendar 
days,  the  grants  officer  shall  inform  the 
recipient  in  writing  of  the  date  when  the 
recipient  may  expect  the  decision. 

§32.26    Non-Federal  audtts. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-profit  organizations 
(including  hospitals)  shall  be  subject  to 
the  audit  requirements  contained  in  the 
Single  Audit  Act  Amendments  of  1996 
(31  U.S.C.  7501-7507)  and  revised  OMB 
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Circular  A-1337  "Audits  of  States. 
Local  Governments,  and  Non-Profit 
Oreanizations." 

(b)  State  and  local  governments  that 
are  subrecipients  shall  be  subject  to  the 
audit  requirements  contained  in  the 
Single  Audit  Act  Amendments  of  1996 
(31  U.S.C.  7501-7507)  and  revised  0MB 
Circular  A-133,  "Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations." 

(c)  Hospitals  that  are  subrecipients 
and  are  not  covered  by  the  audit 
provisions  of  revised  OMB  Circular  A- 
133  shall  be  subject  to  the  audit 
requirements  specified  in  award  terms 
and  conditions. 

(d)  For-profit  organizations  that  are 
subrecipients  shall  be  subject  to  the 
audit  requirements  specified  in  32  CFR 
34.16. 

S  32.27    AllowabtocoMs. 

(a)  General.  For  each  kind  of  recipient 
or  subrecipient  of  a  cost-type  assistance 
award,  or  each  contractor  receiving  a. 
cost-type  contract  under  an  assistance 
award,  there  is  a  set  of  Federal 
principles  for  determining  allowable 
costs.  Allowability  of  costs  shall  be 
determined  in  accordance  with  the  cost 
principles  applicable  to  the  entity 
incurring  the  costs. 

(b)  Governmental  organizations. 
Allowability  of  costs  incurred  by  State, 
local  or  federally-recognized  Indian 
tribal  governments  that  may  be 
subrecipients  or  contractors  under 
awards  subject  to  this  part  is  determined 
in  accordance  with  the  provisions  of 
OMB  Circular  A-87,»  "Cost  Principles 
for  State  and  Local  Governments." 

(c)  Non-profit  organizations.  The 
allowability  of  costs  incurred  by  non- 
proHt  organizations  that  may  be 
recipients  or  subrecipients  of  awards 
subject  to  this  part,  or  contractors  under 
such  awards,  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations." 

(d)  Higher  educational  institutions. 
The  allowability  of  costs  incurred  by 
institutions  of  higher  education  that 
may  be  recipients,  subrecipients,  or 
contractors  is  determined  in  accordance 
with  the  provisions  of  OMB  Circular  A- 
21,  "Cost  Principles  for  Educational 
Institutions." 

(e)  Hospitals.  The  allowability  of  costs 
incurred  by  hospitals  that  are  recipients, 
subrecipients,  or  contractors  is 
determined  in  accordance  with  the 
provisions  of  Appendix  E  to  45  CFR  part 
74,  "Principles  for  Determining  Costs 
Applicable  to  Research  and 
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Developmtnt  Under  Grants  and 
Contracts  with  Hospitals." 

(f)  For-profit  organizations.  The 
allowability  of  costs  incurred  by 
subrecipients  or  contractors  that  are 
either  for-profit  organizations  or  non- 
profit organizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31; 
however,  the  grants  officer  or  the  award 
terms  and  conditions  may  in  rare  cases 
authorize  a  determination  of  allowable 
costs  that  are  in  accordance  with 
uniform  cost  accounting  standards  and 
comply  with  cost  principles  acceptable 
to  the  Department  of  Defense. 

§32.28    Period  of  availability  of  funds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  award 
only  allov/able  costs  resulting  firom 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs  (see 
§  32.25(d)(2)(i))  authorized  by  the  DoD 
Component. 

Property  Standards 

S  32.30    Purpoaa  of  property  standards. 

Sections  32.31  through  32.37  set  forth 
uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
and  property  whose  cost  was  charged  to 
a  project  supported  by  a  Federal  award. 
DoD  Components  shall  require 
recipients  to  observe  these  standards 
under  awards  and  shall  not  impose 
additional  requirements,  unless 
specifically  required  by  Federal  statute. 
The  recipient  may  use  its  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§32.31  through  32.37. 

$32.31    Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

S  32.32    Raal  property. 

Each  DoD  Component  that  makes 
awards  under  which  real  property  is 
acquired  in  whole  or  in  part  with 
Federal  funds  shall  prescribe 
requirements  for  recipients  concerning 
the  use  and  disposition  of  such 
property.  Unless  otherwise  provided  by 
statute,  such  requirements,  at  a 
minimum,  shall  contain  the  following: 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 


property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed  and 
shall  not  encumber  the  property  without 
approval  of  the  DoD  Component. 

(b)  The  recipient  shall  obtain  written 
approval  by  the  grants  officer  for  the  use 
of  real  property  in  other  federally 
sponsored  projects  when  the  recipient 
determines  that  the  property  is  no 
longer  needed  for  the  purpose  of  the 
original  project.  Use  in  other  projects 
shall  be  limited  to  those  under  federally 
sponsored  projects  (i.e.,  awards)  or 
programs  that  have  purposes  consistent 
with  those  authorized  for  support  by  the 
DoD  Component. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  the  DoD  Component 
or  its  successor  Federal  agency.  The 
responsible  Federal  agency  shall 
observe  one  or  more  of  the  following 
disposition  instructions: 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Govenunent  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  DoD  Component  and 
pay  the  Federal  Government  for  that 
percentage  of  the  current  fair  market 
value  of  the  property  attributable  to  the 
Federal  participation  in  the  project 
(after  deducting  actual  and  reasonable 
selling  and  fix-up  expenses,  if  any,  from 
the  sales  proceeds).  When  the  recipient 
is  authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall 
be  established  that  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

$32.33    Fedarally-ownad  and  exempt 
proparty. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  an 
inventory  listing  of  federally-owned 
property  in  their  custody  to  the  DoD 
Component  that  made  the  award.  Upon 
completion  of  the  award  or  when  the 
property  is  no  longer  needed,  the 
recipient  shall  report  the  property  to  the 
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DoD  Component  for  further  Federal 
agency  utiUzation. 

(2)  If  the  DoD  Component  that  made 
the  award  has  no  further  need  for  the 
property,  it  shall  be  declared  excess  and 
either: 

(i)  Reported  to  the  General  Services 
Administration,  in  accordance  with  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C. 
483(b)(2)),  as  implemented  by  General 
Services  Administration  regulations  at 
41  CFR  101-47.202;  or 

(ii)  Disposed  of  by  alternative 
methods  pursuant  to  other  specific 
statutory  authority.  For  example,  DoD 
Components  are  authorized  by  the 
Federal  Technology  Transfer  Act  (15 
U.S.C.  3710(i)),  to  donate  research 
equipment  to  educational  and  non- 
profit organizations  for  the  conduct  of 
technical  and  scientific  education  and 
research  activities — donations  imder 
this  Act  shall  be  in  accordance  with  the 
DoD  implementation  of  E.0. 12999  (3 
CFR,  1996  Comp.,  p.  180),  "Educational 
Technology:  Ensuring  Opportimity  for 
All  Children  in  the  Next  Centiuy,"  as 
applicable.  Appropriate  instructions 
shall  be  issued  to  the  recipient  by  the 
DoD  Component. 

(b)  Exempt  property.  (1)  When 
statutory  authority  exists,  a  DoD 
Component  may  vest  title  to  property 
acquired  with  Federal  funds  in  the 
recipient  without  further  obligation  to 
the  Federal  Government  and  under 
conditions  the  DoD  Component 
considers  appropriate.  For  example, 
under  31  U.S.C.  6306,  DoD  Components 
may  so  vest  title  to  tangible  personal 
property  imder  a  grant  or  cooperative 
agreement  for  basic  or  applied  research 
in  a  nonprofit  institution  of  higher 
education  or  a  nonprofit  organization 
whose  primary  purpose  is  conducting 
scientific  research.  Such  property  is 
"exempt  property." 

(2)  As  a  matter  of  fwHcy,  DoD 
Components  shall  make  maximiun  use 
of  the  authority  of  31  U.S.C.  6306  to  vest 
title  to  exempt  property  in  institutions 
of  higher  education,  without  further 
obligation  to  the  Government,  to 
enhance  the  imiversity  infrastructure  for 
future  performance  of  defense  research 
and  related,  science  and  engineering 
education. 

(3)  DoD  Components  may  establish 
conditions,  in  regulation  or  in  award 
terms  and  conditions,  for  vesting  title  to 
exempt  property.  Should  a  DoD 
Component  not  establish  conditions, 
title  to  exempt  property  upon 
acquisition  shall  vest  in  the  recipient 
without  further  obligation  to  the  Federal 
Government. 


§  32.34    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  the 
DoD  Component  that  made  the  award. 
When  no  longer  needed  for  the  original 
project  or  program,  the  recipient  shall 
use  the  equipment  in  connection  with 
its  other  federally-sponsored  activities, 
in  the  following  order  of  priority: 

(1)  First,  activities  sponsored  by  the 
DoD  Component  that  funded  the 
original  project. 

(2)  Second,  activities  sponsored  by 
other  DoD  Components. 

(3)  Then,  activities  sponsored  by  other 
Federal  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  DoD  Component  that 
financed  the  equipment;  second 
preference  shall  be  given  to  projects  or 
programs  sponsored  by  other  DoD 
Components;  and  third  preference  shall 
be  given  to  projects  or  programs 
sponsored  by  other  Federal  agencies.  If 
the  property  is  owned  by  the  Federal 
Government,  use  on  other  activities  not 
sponsored  by  the  Federal  Government 
shall  be  permissible  if  authorized  by  the 
DoD  Component  that  financed  the 
property.  User  charges  shall  be  treated 
as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  the  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
DoD  Component  that  financed  the 
equipment. 

(f)  The  recipient's  property 
management  standards  for  equipment 
acquired  with  Federal  funds  and 


federally-owned  property  shall  include 
all  of  the  following: 

(1)  Records  for  equipment  and 
federally-owned  property  shall  be 
maintained  accurately  and  shall  include 
the  following  information: 

(i)  A  description  of  the  equipment  or 
federally-owned  property. 

(ii)  Manufacturer's  serial  number, 
model  niunber.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment  or 
federally-owned  property,  including  the 
award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  property  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  from  which  one  can 
calculate  the  p)ercentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  appUcable  to  property 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  or  federally-owned  property 
and  the  date  the  information  was 
reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  DoD 
Component  that  made  the  award  for  its 
share. 

(2)  Property  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
and  federally-owned  property  shall  be 
taken  and  the  results  reconciled  with 
the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment  or 
federally-ovmed  property. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment 
or  federally-owned  property.  Any  loss, 
damage,  or  theft  of  equipment  or 
federally-owned  projjerty  shall  be 
investigated  and  fully  documented;  if 
the  property  was  owned  by  the  Federal 
Government,  the  recipient  shall 
promptly  notify  the  E)oD  Component. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  or  federally-owned  property 
in  good  condition. 


12198  Federal  Register /Vol.  63,  No.  48 /Thursday,  March  12,  1998 /Rules  and  Regulations 


(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
accordance  with  the  following 
standards. 

(1)  For  equipment  with  a  current  per 
imit  fair  market  value  of  $5,000  or  more, 
the  recipient  may  retain  the  equipment 
for  other  uses  provided  that 
compensation  is  made  to  the  DoD 
Component  that  originally  made  the 
award  or  its  successor.  The  amount  of 
compensation  shall  be  computed  by 
applying  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment. 

(2)  If  the  recipient  has  no  need  for  the 
equipment,  the  recipient  shall  request 
disposition  instructions  from  the  DoD 
Component.  The  DoD  Component  shall 
issue  instructions  to  the  recipient  no 
later  than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procedures  shall  govern: 

(i)  The  grants  omcer,  in  consultation 
with  the  program  manager,  shall  judge 
whether  the  ag9  and  nature  of  the 
equipment  warrant  a  screening 
procedure  to  determine  whether  the 
equipment  is  useful  to  a  DoD 
Component  or  other  Federal  agency.  If 
a  screening  procedure  is  warranted: 

(A)  The  DoD  Component  shall 
determine  whether  the  equipment  can 
be  used  to  meet  DoD  requirements. 

(B)  If  no  DoD  requirement  exists,  the 
availability  of  the  equipment  shall  be 
reported  to  the  General  Services 
Administration  by  the  DoD  Component 
to  determine  whether  a  requirement  for 
the  equipment  exists  in  other  Federal 
agencies. 

(ii)  If  so  instructed  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  DoD 
Component  that  made  the  award  an 
amount  computed  by  applying  to  the 
sales  proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program.  However,  the 
recipient  shall  be  permitted  to  deduct 
and  retain  from  the  Federal  share  $500 
or  ten  percent  of  the  proceeds, 
whichever  is  less,  for  the  recipient's 
selling  and  handling  expenses. 

(iii)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 


percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(iv)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 
recipient  shall  be  reimbursed  by  the 
DoD  Component  that  made  the  award 
for  such  costs  incurred  in  its 
disposition. 

(h)  The  DoD  Component  may  reserve 
the  right  to  transfer  the  title  to  the 
Federal  Government  or  to  a  third  party 
named  by  the  Federal  Government 
when  such  third  party  is  otherwise 
eligible  under  existing  statutes.  Such 
transfer  shall  be  subject  to  the  following 
standards. 

(1)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  writing.  For  exempt  property,  in 
accordance  with  §  32.33(b)(3),  note  that 
this  identification  must  occur  by  the 
time  of  award,  or  title  to  the  property 
vests  in  the  recipient  without  further 
obligation  to  the  Government. 

(2)  The  DoD  Component  shall  issue 
disposition  instructions  within  120 
calendar  days  after  receipt  of  a  final 
inventory.  The  final  inventory  shall  list 
all  equipment  acquired  with  award 
funds  and  federally-owned  property.  If 
the  E)oD  Component  fails  to  issue 
disposition  instructions  for  equipment 
within  the  120  calendar  day  period,  the 
recipient  shall  apply  the  standards  of 
paragraph  (g)  of  this  section. 

(3)  When  the  DoD  Component 
exercises  its  right  to  take  title,  the 
equipment  shall  be  subject  to  the 
provisions  for  federally-owned  property. 

§32.36    Supplies. 

(a)  Title  to  supplies  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5,000  in  total  aggregate 
value  upon  termination  or  completion 
of  the  project  or  program  and  the 
sup>plies  aie  not  needed  for  any  other 
federally-sponsored  project  or  program, 
the  recipient  shall  retain  the  supplies 
for  use  on  non-Federal  sponsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Government  for  its  share.  The  amount  of 
compensation  shall  be  computed  in  the 
same  manner  as  for  equipment. 

(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifically  authorized 
by  Federal  statute  as  long  as  the  Federal 


Govenunent  retains  an  interest  in  the 
supphes. 

§32.36    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  which  ownership 
was  purchased,  under  an  award.  DoD 
Components  reserve  a  royalty-free, 
nonexclusive  and  irrevocable  ri^t  to 
reproduce,  publish,  or  otherwise  use  the 
work  for  Federal  purposes,  and  to 
authorize  others  to  do  so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including 
Govemmentwide  regulations  issued  by 
the  Etepartment  of  Commerce  at  37  CFR 
part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Govenunent 
Grants,  Contracts  and  Cooperative 
Agreements." 

(c)  Unless  waived  by  the  DoD 
Component  making  the  award,  the 
Federal  Government  has  the  ri^t  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award. 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  (rather  than 
developed  or  produced  under  the  award 
or  subaward)  vests  upon  acquisition  in 
the  recipient.  The  recipient  shall  use 
that  property  for  the  originally- 
authorized  purpose,  and  the  recipient 
shall  not  encumber  the  property  without 
approval  of  the  DoD  Component  that 
made  the  award.  When  no  longer 
needed  for  the  originally  authorized 
purpose,  disposition  of  the  intangible 
property  shall  occur  in  accordance  with 
the  provisions  of  §  32.34(g). 

§32.37    Property  tniet  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  property  was  acquired  or  improved. 
DoD  Components  may  require  recipients 
to  record  liens  or  other  appropriate 
notices  of  record  to  indicate  that 
personal  or  real  property  has  been 
acquired  or  improved  with  Federal 
funds  and  that  use  and  disposition 
conditions  apply  to  the  property. 

Procurement  Standards 

§  32.40    Purpose  of  procurement 
standards. 

Sections  32.41  through  32.48  set  forth 
standards  for  use  by  recipients  in 
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establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders. 

S  32.41    Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  DoD  Component  that 
made  the  award,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  natiue.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
such  Federal,  State  or  local  authority  as 
may  have  proper  jurisdiction. 

§32.42    Codes  or  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§32.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 


interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensiu^  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall  be 
excluded  from  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offieror  whose  bid  or  offer 
is  responsive  to  the  soUcitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§32.44    Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide,  at  a 
minimum,  that: 

(1)  Recipients  avoid  purchasing 
unnecessary  items; 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement; 
and 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following: 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
featiu«s  which  unduly  restrict 
comp>etition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 


(b)  Positive  efforts  shall  be  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal: 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
friames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  prociuing  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  the  DoD 
implementation,  in  32  CFR  part  25,  of 
E.O.s  12549  (3  CFR.  1986  Comp.,  p.  189) 
and  12689  (3  CFR,  1989  Comp.,  p.  235), 
"Debarment  and  Suspension." 

(e)  Recipients  shall,  on  request,  make 
available  for  the  DoD  Component's  pre- 
award  review,  procurement  dociunents 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
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estimates,  etc.,  when  any  of  the 
following  conditions  apply: 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  expected  to 
exceed  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403  (11) 
(cturently  $100,000)  and  is  to  be 
awarded  without  competition  or  only 
one  bid  or  offier  is  received  in  response 
to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  simplified 
acquisition  threshold,  specifies  a  "brand 
name"  product. 

(4)  The  proposed  award  over  the 
simplified  acquisition  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amoimt  of  the  simplified 
acqxiisition  threshold. 

132.46    CMtandprtecanalyaia. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  docimiented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability 
and  allowability. 

992.49    ProcufMnMit  raoofds> 

Procurement  records  and  files  for 
purchases  in  excess  of  the  simplified 
acquisition  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection; 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offisrs  are  not  obtained;  and 

(c)  Basis  for  award  cost  or  price. 

§  32.47   Contract  Mlninistratlon. 

A  system  for  ccuitract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

f  32.48    Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  all  contracts.  The 


following  provisions  shall  also  be 
applied  to  subcontracts: 

(a)  Contracts  in  excess  of  the 
simplified  acquisition  threshold  shall 
contain  contractual  provisions  or 
conditions  that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breachas  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  aj^ropriate. 

(b)  All  contracts  in  excess  of  the 
simplified  acquisition  threshold  shall 
contain  suitable  provisions  for 
termination  by  the  recipient,  including 
the  manner  by  which  termination  shall 
be  effected  and  the  basis  for  settlement. 
In  addition,  such  contracts  shall 
describe  conditions  under  which  the 
contract  may  be  terminated  for  default 
as  well  as  conditions  where  the  contract 
may  be  tenninated  because  of 
circiunstances  beyond  the  control  of  the 
contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
SlOO.OOO.  For  those  contracts  or 
subcontracts  exceeding  $100,000.  the 
DoD  Component  may  accept  the 
bonding  policy  and  requirements  of  the 
recipient,  provided  the  grants  officer  has 
made  a  determination  that  the  Federal 
Govemmant's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  oommitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid.  execute 
such  contnctual  docxmients  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 


(4)  Where  bonds  are  required  in  the 
situations  described  in  §§  32.40  through 
32.49.  the  bonds  shall  be  obtained  fit>m 
companies  holding  certificates  of 
authority  as  acceptable  sureties 
pursuant  to  31  CFR  part  223,  "Surety 
Companies  Doing  Business  with  the 
United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  simplified 
acquisition  threshold)  awuded  by 
recipients  shall  include  a  provision  to 
the  effect  that  the  recipient,  the 
Department  of  Defense,  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  books, 
documents,  papers  and  records  of  the 
contractor  which  are  directly  pertinent 
to  a  specific  program  for  the  purpose  of 
making  audits,  examinations,  excerpts 
and  transcriptions. 

(e)  All  contracts,  including  those  for 
amounts  less  than  the  simplified 
acquisiticm  threshold,  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  part,  as  applicable. 

f  32.48    neaoMrcs  ConsenwHon  and 
Recovery  Act 

Under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (section  6002. 
Pub.  L.  94-580. 42  U.S.C.  6962),  any 
State  agency  or  agency  of  a  political 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  must 
comply  with  section  6002.  Section  6002 
requires  that  preference  be  given  in 
procurement  programs  to  the  purchase 
of  specific  products  containing  recycled 
materials  identified  in  guidelines 
developed  by  the  Environmental 
Protection  Agency  (EPA)  (40  CFR  parts 
247-254).  Accordingly,  State  and  local 
institutions  of  higher  education, 
hospitals,  and  non-profit  organizations 
that  receive  direct  Federal  awards  or 
other  Federal  funds  shall  give 
preference  in  their  prociuement 
programs  funded  with  Federal  funds  to 
the  purchase  of  recycled  products 
pursuant  to  the  EPA  guidelines. 

Reports  and  Records 

%  32.50    Puipoaa  of  raports  and  recofda. 

Sections  32.51  through  32.53  set  forth 
the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  program  performance  and  the 
necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
requirements. 

§  32.51    Itonitorlng  and  raporting  program 
pofformance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward.  function  or  activity 
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supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  §  32.26. 

(b)  The  award  terms  and  conditions 
shall  prescribe  the  firequency  with 
which  the  performance  reports  shall  be 
submitted.  Except  as  provided  in 
paragraph  (!)  of  this  section, 
performance  reports  shall  not  be 
required  more  frequently  than  quarterly 
or  less  frequently  than  annually.  Annual 
reports  shall  be  due  90  calendar  days 
after  the  award  year,  quarterly  or  semi- 
annual reports  shall  be  due  30  calendar 
days  after  the  reporting  period.  DoD 
Components  may  require  annual  reports 
before  the  anniversary  dates  of  multiple 
year  awards  in  Ueu  of  these 
reqiurements.  The  final  performance 
reports  are  due  90  calendar  days  after 
the  expiration  or  termination  of  the 
award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  repcvt  shall  not  be 
required  after  completion  of  the  project 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following: 

(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  estabUshed  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
con^)utation  of  unit  costs.  However, 
unit  costs  are  generally  inappropriate 
for  research  (see  §  32.21  (a)  and  (b)(4)). 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(f)  Recipients  shall  immediately  notify 
the  grants  ofBcer'of  developments  that 
have  a  significant  impact  on  the  award- 
supported  activities.  Also,  notification 
shall  be  given  in  the  case  of  problems, 
delays,  or  adverse  conditions  which 
materially  impair  the  ability  to  meet  the 
objectives  of  the  award.  This 
notification  shall  include  a  statement  of 
the  action  taken  or  contemplated,  and 
any  assistance  needed  to  resolve  the 
situation. 

(g)  DoD  Components'  representatives 
may  make  site  visits,  as  needed. 

(h)  DoD  Components  shall  comply 
with  applicable  clearance  requirements 
of  5  CFR  part  1320  when  requesting 
performance  data  bora  recipients. 


S  32.52    Hnandal  reporting. 

(a)  The  following  forms  or  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients: 

(1)  SF-269^  or  SF-269A,^'>  Financial 
Status  Report,  (i)  DoD  Components  shall 
require  recipients  to  use  the  SF-269  or 
SF-269A  to  report  the  status  of  funds 
for  all  nonconstruction  projects  or 
programs.  A  DoD  Component  may, 
however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,>*  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  agency  lieeds, 
except  that  a  final  SF-269  or  SF-269A 
shall  be  required  at  the  completion  of 
the  project  when  the  SF-270  is  used 
only  for  advances. 

(ii)  The  DoD  Component  shall 
prescribe  whether  the  report  shall  be  on 
a  cash  or  accrual  basis.  If  the  award 
requires  accrual  information  and  the 
recipient's  accoimting  records  are  not 
normally  kept  on  the  accrual  basis,  the 
recipient  shall  not  be  reqxiired  to 
convert  its  accounting  system,  but  shall 
develop  such  accitial  information 
through  best  estimates  based  on  an 
analysis  of  the  documentation  on  hand. 

(iii)  The  DoD  Component  shall 
determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not 
be  required  more  frequently  than 
quarterly  or  less  frequenUy  than 
annually.  A  final  report  shall  be 
reqmred  at  the  completion  of  the  award. 

(iv)  The  E)oD  Component  shall  require 
recipients  to  submit  the  SF-269  or  SF- 
269A  (an  original  and  no  more  than  two 
copies)  no  later  than  30  calendar  days 
after  the  end  of  each  specified  reporting 
period  for  quarterly  and  semi-annual 
reports,  and  90  calendar  days  for  annual 
and  final  reports.  Extensions  of 
reporting  due  dates  may  be  approved  by 
the  grants  officer  upon  request  of  the 
recipient. 

(2)  SF-272.  Report  of  Federal  Cash 
Transactions,  (i)  When  funds  are 
advanced  to  recipients  the  DoD 
Component  shall  require  each  recipient 
to  submit  the  SF-272  and,  when 
necessary,  its  continuation  sheet,  SF- 
272a.^^  The  grants  officer  shall  use  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 


■See  footnote  2  to  $ 32.12(a). 
^"See  footnote  2  to  S  32.12(a). 
<i  See  footnote  2  to  S  32.12(a). 
i^See  footnote  2  to  §  32.12(a). 


information  for  each  award  to  the 
recipients. 

(ii)  DoD  Components  may  require 
forecasts  of  Federal  cash  requirements 
in  the  "Remarks"  section  of  the  report. 

(iii)  When  practical  and  deemed 
necessary,  DoD  Components  may 
require  recipients  to  report  in  the 
"Remarks"  section  the  amount  of  cash 
advances  received  in  excess  of  three 
working  days.  Recipients  shall  provide 
short  narrative  explanations  of  actions 
taken  to  reduce  the  excess  balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
DoD  Components  may  require  a 
monthly  report  frt)m  those  recipients 
receiving  advances  totaling  $1  milUon 
or  more  per  year. 

(v)  DoD  Components  may  waive  the 
requimnent  for  submission  of  the  SF- 
272  for  any  one  of  the  following  reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section;  , 

(B)  If,  in  the  grants  officer's  opinion, 
the  recipient's  accounting  controls  are 
adequate  to  minimize  excessive  Federal 
advances;  or 

(C)  When  electronic  payment 
mechanisms  or  SF-270  forms  provide 
adeqiiate  data. 

(b)  When  the  DoD  Component  needs 
additional  information  or  more  fiequent 
reports,  the  following  shall  be  observed: 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements,  grants  officers  shall  issue 
instructions  to  require  recipients  to 
submit  such  information  under  the 
"Remarks"  section  of  the  reports. 

(2)  When  a  grants  officer,  after 
consultation  with  the  Federal  agency 
assigned  cognizance  for  a  recipient's 
audit  and  audit  resc^ution,  determines 
that  the  recipient's  accoimting  system 
does  not  meet  the  standards  in  §  32.21, 
additional  pertinent  information  to 
further  monitor  awards  may  be  obtained 
upon  written  notice  to  the  recipient 
until  such  time  as  the  system  is  brought 
up  to  standard.  The  grants  officer,  in 
obtaining  this  information,  shall  comply 
with  applicable  report  clearance 
requirements  of  5  CFR  part  1320. 

(3)  Grants  officers  are  encouraged  to 
shade  out  any  line  item  on  any  report 
if  not  necessary. 

(4)  DoD  Components  are  encouraged 
to  accept  the  identical  information  from 
the  recipients  in  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  lieu  of  prescribed 
formats. 
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(5)  DoD  Components  may  provide 
computer  or  electronic  outputs  to 
recipients  when  it  expedites  or 
contributes  to  the  accuracy  of  reporting. 

§32.53    Retention  and  access 
requirements  tor  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  DoD  Components  shall  not 
impose  any  other  record  retention  or 
access  requirements  upon  recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report.  The  only 
exceptions  are  the  following: 

(1)  If  any  Utigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  DoD  Component  that 
made  the  award,  the  3-year  retention 
requirement  is  not  applicable  to  the 
recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  and  related  records, 
for  which  retention  requirements  are 
specified  in  paragraph  (g)  of  this 
section. 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  grants  officer. 

(d)  The  grants  omcer  shall  request 
that  recipients  transfer  certain  records  to 
DoD  Component  custody  when  he  or 
she  determines  that  the  records  possess 
long  term  retention  value.  However,  in 
order  to  avoid  duplicate  recordkeeping, 
a  grants  officer  may  make  arrangements 
for  recipients  to  retain  any  records  that 
are  continuously  needed  for  joint  use. 

(e)  DoD  Components,  the  Inspector 
General,  Comptroller  General  of  the 
United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 


required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no  DoD 
Component  shall  place  restrictions  on 
recipients  that  limit  public  access  to  the 
records  of  recipients  that  are  pertinent 
to  an  award,  except  when  the  DoD 
Component  can  demonstrate  that  such 
records  shall  be  kept  confidential  and 
would  have  been  exempted  from 
disclosure  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  if  the 
records  had  belonged  to  the  DoD 
Component  making  the  award. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  of  this  section  apply  to  the 
following  types  of  documents,  and  their 
supporting  records:  indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  hinge 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  an  indirect-cost 
proposal,  plan,  or  other  computation  to 
the  Federal  agency  responsible  for 
negotiating  the  recipient's  indirect  cost 
rate,  as  the  basis  for  negotiation  of  the 
rate,  or  the  subrecipient  submits  such  a 
proposal,  plan,  or  computation  to  the 
recipient,  then  the  3-year  retention 
period  for  its  supporting  records  starts 
on  the  date  of  such  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  cognizant  Federal  agency  or  the 
subrecipient  is  not  required  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

(h)  If  the  information  described  in  this 
section  is  maintained  on  a  computer, 
recipients  shall  retain  the  computer  data 
on  a  reliable  medium  for  the  time 
periods  prescribed.  Recipients  may 
transfer  computer  data  in  machine 
readable  form  from  one  reliable 
computer  medium  to  another. 
Recipients'  computer  data  retention  and 
transfer  procedures  shall  maintain  the 
integrity,  reliability,  and  security  of  the 
original  computer  data.  Recipients  shall 
also  maintain  an  audit  trail  describing 
the  data  transfer.  For  the  record 
retention  time  periods  prescribed  in  this 
section,  recipients  shall  not  destroy, 
discard,  delete,  or  write  over  such 
computer  data. 


Termination  and  Enforcement 

§  32.60    Purpose  of  termlnatton  and 
enforcement 

Sections  32.61  and  32.62  set  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 

§  32.61    Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  as  follows: 

(1)  By  the  grants  officer,  if  a  recipient 
materially  fails  to  comply  with  the 
terms  and  conditions  of  an  award; 

(2)  By  the  grants  officer  with  the 
consent  of  the  recipient,  in  which  case 
the  two  parties  shall  agree  upon  the 
termination  conditions,  including  the 
effective  date  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated;  or 

(3)  By  the  recipient  upon  sending  to 
the  grants  officer  written  notification 
setting  forth  the  reasons  for  such 
termination,  the  effective  date,  and,  in 
the  case  of  partial  termination,  the 
portion  to  be  terminated.  The  recipient 
must  provide  such  notice  at  least  30 
calendar  days  prior  to  the  effective  date 
of  the  termination.  However,  if  the 
grants  officer  determines  in  the  case  of 
partial  termination  that  the  reduced  or 
modified  portion  of  the  award  will  not 
accomplish  the  purposes  for  which  the 
award  was  made,  he  or  she  may 
terminate  the  award  in  its  entirety. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  refened  to  in  §  32.71, 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

§32.62    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  grants  officer  may. 
in  addition  to  imposing  any  of  the 
special  conditions  outlined  in  §  32.14, 
take  one  or  more  of  the  following 
actions,  as  appropriate  in  the 
circiunstances: 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the  grants 
officer  and  DoD  Component. 

(2)  Disallow  (that  is.  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  wholly  or  partly  suspend  or 
terminate  the  current  award. 
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(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  DoD 
Component  shall  provide  the  recipient 
an  opportunity  for  hearing,  appeal,  or 
other  administrative  proceeding  to 
which  the  recipient  is  entitled  under 
any  statute  or  regulation  applicable  to 
the  action  involved.  Award  terms  or 
conditions  will  incorporate  the 
procedures  of  32  CFR  22.815  for 
processing  recipient  claims  and 
disputes  and  for  deciding  appeals  of 
grants  officers'  decisions. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  grants  officer 
expressly  authorizes  them  in  the  notice 
of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  the  costs: 

(1)  Result  h-om  obligations  which 
were  properly  incurred  by  the  recipient 
before  the  effective  date  of  suspension 
or  termination,  are  not  in  anticipation  of 
it,  and  in  the  case  of  a  termination,  are 
noncancellable;  and 

(2)  Would  be  allowable  if  the  award 
were  not  suspended  or  expired  normally 
at  the  end  of  the  funding  period  in 
which  the  termination  takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under  32 
CFR  part  25. 

Subpart  D — After-the-Award 
Requirements 

§32.70    Purpose. 

Sections  32.71  through  32.73  contain 
closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§  32.71    Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  required 
by  the  terms  and  conditions  of  the 
award.  The  grants  officer  may  approve 
extensions  when  requested  by  the 
recipient. 

(b)  Unless  the  grants  officer  authorizes 
an  extension,  a  recipient  shall  liquidate 
all  obligations  inciured  under  the  award 
not  later  than  90  calendar  days  after  the 


funding  period  or  the  date  of 
completion  as  specified  in  the  terms  and 
conditions  of  the  award  or  in  agency 
implementing  instructions. 

(c)  The  responsible  grants  officer  and 
payment  office  shall  expedite 
completion  of  steps  needed  to  close  out 
awards  and  make  prompt,  final 
payments  to  a  recipient  for  allowable 
reimbursable  costs  under  the  award 
being  closed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balances  of  unobligated  cash 
that  the  DoD  Component  has  advanced 
or  paid  and  that  is  not  authorized  to  be 
retained  by  the  recipient  for  use  in  other 
projects.  0MB  Circular  A-129^3  governs 
unretumed  amounts  that  become 
deUnquent  debts  (see  32  CFR  22.820). 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  grants 
officer  shall  make  a  settlement  for  any 
upward  or  downward  adjustments  to 
the  Federal  share  of  costs  after  closeout 
reports  are  received. 

(f)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§§32.31  through  32.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  the  DoD  Component  shall 
retain  the  right  to  recover  an  appropriate 
amount  after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  from  the  final  audit. 

§  32.72    Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(1)  The  right  of  the  Department  of 
Defense  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  32.26. 

(4)  Property  management 
requirements  in  §§  32.31  through  32  37. 

(5)  Records  retention  as  required  in 
§32.53. 

(b)  After  closeout  of  £in  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  grants 
officer  and  the  recipient,  provided  the 
responsibilities  of  the  recipient  referred 
to  in  §  32.73(a),  including  those  for 
property  management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 


"  See  footnote  1  to  §  32.1(a). 


§  32.73    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government. 

(b)  0MB  Circular  A-110  informs  each 
Federal  agency  that: 

(1)  If  a  debt  is  not  paid  within  a 
reasonable  period  after  the  demand  for 
payment,  the  Federal  agency  may 
reduce  the  debt  by: 

(i)  Making  administrative  offset 
against  other  requests  for 
reimbursement. 

(ii)  Withholding  advance  payments 
otherwise  due  to  the  recipient. 

(iii)  Taking  other  action  permitted  by 
statute. 

(2)  Except  as  otherwise  provided  by 
law,  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  with  4  CFR  Chapter  H, 
"Federal  Claims  Collection  Standards." 

(c)  DoD  grants  officers  shall  follow  the 
procedures  in  32  CFR  22.820  for  issuing 
demands  for  payment  and  transferring 
debts  to  DoD  payment  offices  for 
collection.  Recipients  will  be  informed 
about  pertinent  procedures  and 
timeframes  through  the  written  notices 
of  grants  officers'  decisions  and 
demands  for  payment. 

Appendix  A  to  Part  32 — Contract  Provisions 

All  contracts  awarded  by  a  recipient, 
including  those  for  amounts  less  than  the 
simplified  acquisition  threshold,  shall 
contain  the  following  provisions  as 
applicable: 

1.  Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.0. 11246  (3  CFR.  1964- 
1965  Comp..  p.  339),  "Equal  Employment 
Opportunity."  as  amended  by  E.0. 11375  (3 
CFR.  1966-1970  Comp,.  p.  684),  "Amending 
Executive  Order  11246  Relating  to  Equal 
Employment  Opportunity,"  and  as 
supplemented  by  regulations  at  41  CFR  ch. 
60,  "Office  of  Federal  Contract  Compliance 
Programs,  Equal  Employment  Oppwrtunity, 
Department  of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c)— AW 
contracts  and  subawards  in  excess  of  S2000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  L'.S.C.  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
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stispected  or  reported  violations  to  the 
responsible  DoD  Component. 

3.  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a  to  «>-7>— This  Act  applies  to 
procurements  under  awards  only  when  the 
Federal  program  legislation  specifically 
makes  it  apply  (i.e.,  Davis-Bacon  does  not  by 
itself  apply  to  procurements  under  awards). 
In  cases  where  another  statute  does  make  the 
Davis-Bacon  Act  apply,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  S2,000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C  276a  to  a-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5,  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act,  contractors 
shall  be  required  to  {>ay  %vages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Ciepartment  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  ail  suspected  or  reported  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-v3JJ>-Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  S100,000  for 
construction  or  other  purposes  that  involve 
the  employment  of  mechanics  or  laborers 
shall  include  a  provision  for  compliance  with 
sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C. 
327-333),  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5).  Under 
section  102  of  the  Act,  each  contractor  shall 
be  required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  1  ^/2 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract,  Grant  or  Cooperative  Agreement — 
Contracts,  grants,  or  cooperative  agreements 
for  the  performance  of  experimental, 
developmental,  or  research  work  shall 
provide  for  the  rights  of  the  Federal 
Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Coop)erative  Agreements." 

6.  Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 


(33  U.S.C.  12S1  et  seq.).  as  amended— 
Contracts  and  subawards  of  amounts  in 
excess  of  S100,000  shall  contain  a  provision 
that  requires  the  recipient  to  agree  to  comply 
with  all  applicable  standards,  orders  or 
regulations  issued  pursuant  to  the  Clean  Air 
Act  (42  U.S.C.  7401  et  seq.)  and  the  Federal 
Water  Pollution  Control  Act  as  amended  (33 
U.S.C.  1251  et  seq.).  Violations  shall  be 
reported  to  the  responsible  DoD  Component 
and  the  Ragional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352) — Contractors  who  apply  or  bid 
for  an  award  of  SIOO.OOO  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  oi^nization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient 

8.  Debarment  and  Suspension  (E.O.S  12549 
and  126fl9>— Contract  awards  that  exceed  the 
simplified  acquisition  threshold  and  certain 
other  contract  awards  shall  not  be  made  to 
parties  listed  on  the  General  Services 
Administration's  Lists  of  Parties  Excluded 
from  Federal  Procurement  and 
Nonprocuiement  Programs  in  accordance 
with  E.O.S  12549  (3  CFR,  1986  Comp.,  p.  189) 
and  12689  (3  CFR,  1989  Comp..  p.  235), 
"Debarment  and  Suspension."  This  list 
contains  the  names  of  parties  debarred, 
suspended,  or  otherwise  excluded  by 
agencies,  and  contractors  declared  ineligible 
under  statutory  or  regulatory  authority  other 
than  E.O.  12549.  Contractors  with  awards 
that  exceed  the  simplified  acquisition 
threshold  shall  provide  the  required 
certification  regarding  its  exclusion  status 
and  that  of  its  principals. 

7.  Part  34  is  added  to  read  as  follows: 

PART  34^ADMiNISTRAT1VE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  FOR-PROFIT 
ORGANIZATIONS 

Subpart  A— General 

Sec. 

34.1  Purpose. 

34.2  Definitions. 

34.3  Deviations. 

34.4  Special  award  conditions. 

Subpart  B>-Post-Award  Requirements 

Financial  and  Program  Management 

34.10  Purpose  of  financial  and  program 
management. 

34.11  Standards  for  financial  management 
systems. 

34.12  Payment. 

34.13  Cost  sharing  or  matching. 

34.14  Program  income. 

34.15  Revision  of  budget  and  program 
plans. 


34.16  Auditt. 

34.17  Allowable  costs. 

34.18  Fee  and  profit 

Property  Standards 

34.20  Purpoce  of  property  standards. 

34.21  Real  propeity  and  equipment 

34.22  Federally  owned  property. 

34.23  Property  management  system. 

34.24  Supplies. 

34.25  Intellectual  property  developed  or 
produced  under  awards. 


Procurement  Standards 

34.30 
34.31 


Ihirpose  of  procurement  stan4ards. 
Requirements. 


UMi 


Reports  and  Records 

34.40  Purpose  of  reports  and  records. 

34.41  Monitoring  and  reporting  program 
and  financial  performance. 

34.42  Retention  and  access  requirements  for 
records. 

Termination  and  Enforcement 

34.50  Purpose  of  termiifation  and 
enforcement         -^ 

34.51  Termination. 

34.52  Enforcement 

34.53  Disputes  and  appeals. 

Subpart  C— Aftef-ttie-Award  Requirements 

34.60  Purpose. 

34.61  Closeaut  procedures. 

34.62  Subsequent  adjustments  and 
continuing  responsibilities. 

34.63  Collection  of  amounts  due. 
Appendix  A  to  Part  34 — Contract  I>rovisions 

Autliority:  5  U.S.C.  301  and  10  U.S.C.  113. 

Subpart  A— General 

§34.1    Purpoae. 

(a)  This  part  prescribes  administrative 
requirements  for  awards  to  for-profit 
organizations. 

(b)  Applicability  to  prime  awards  and 
subawards  is  as  follows: 

(1)  Prime  awards.  DoD  Components 
shall  apply  the  provisions  of  this  part  to 
awards  to  for-profit  organizations.  DoD 
Components  shall  not  impose 
requirements  that  are  in  addition  to,  or 
inconsistent  with,  the  requirements 
provided  in  this  part,  except: 

(i)  In  accordance  with  the  deviation 
procedures  or  special  award  conditions 
in  §  34.3  or  §  34.4,  respectively:  or 

(ii)  As  required  by  Federal  statute. 
Executive  order,  or  Federal  regulation 
implementing  a  statute  or  Executive 
order. 

(2)  Subawards.  (i)  Any  legal  entity 
(including  any  State,  local  government, 
university  or  other  nonprofit 
organization,  as  well  as  any  for-profit 
entity)  that  receives  an  award  fi-om  a 
DoD  Component  shall  apply  the 
provisions  of  this  part  to  subawards 
with  for-profit  organizations.  It  should 
be  noted  that  subawards  (see  definition    . 
in  §  34.2}  are  financial  assistance  for 
substantive  programmatic  performance 
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and  do  not  include  recipients' 
procurement  of  goods  and  services. 

(ii)  For-profit  organizations  that 
receive  prime  awards  covered  by  this 
part  shall  apply  to  each  subaward  the 
administrative  requirements  that  are 
applicable  to  the  particular  type  of 
subrecipient  (e.g.,  32  CFR  part  33 
specifies  requirements  for  subrecipients 
that  are  States  or  local  governments,  and 
32  CFR  part  32  contains  requirements 
for  universities  or  other  nonprofit 
organizations). 

§34.2    Definitions. 

The  following  are  definitions  of  terms 
as  used  in  this  part.  Grants  officers  are 
cautioned  that  terms  may  be  defined 
din^erently  in  this  part  than  they  are  in 
other  parts  of  the  DoD  Grant  and 
Agreement  Regulations  (DoDGARs). 

Advance.  A  payment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award.  A  grant  or  cooperative 
agreement. 

Cash  contributions.  The  recipient's 
cash  outlay,  including  the  outlay  of 
money  contributed  to  the  recipient  by 
third  parties. 

Closeout.  The  process  by  which  the 
grants  officer  administering  an  award 
made  by  a  DoD  Component  determines 
that  all  applicable  administrative 
actions  and  all  required  work  of  the 
award  have  been  completed  by  the 
recipient  and  DoD  Component. 

Contract.  Either: 

(1)  A  procurement  contract  made  by 
a  recipient  under  a  DoD  Component's 
award  or  by  a  subrecipient  under  a 
subaward;  or 

(2)  A  procurement  subcontract  under 
a  contract  awarded  by  a  recipient  or 
subrecipient. 

Cost  sharing  or  matching.  That 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 

Disallowed  costs.  Those  charges  to  an 
award  that  the  grants  officer 
administering  an  award  made  by  a  DoD 
Component  determines  to  be 
unallowable,  in  accordance  with  the 
applicable  Federal  cost  principles  or 
other  terms  and  conditions  contained  in 
the  award. 

DoD  Component.  A  Military 
Department,  Defense  Agency,  DoD  Field 
Activity,  or  organization  within  the 
Office  of  the  Secretary  of  Defense  that 
provides  or  administers  an  award  to  a 
recipient. 

Equipment.  Tangible  nonexpendable 
personal  property  charged  directly  to 
the  aWard  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 


S5,000  or  more  per  unit.  That  definition 
applies  for  the  purposes  of  the  Federal 
adm'inistrative  requirements  in  this  part. 
However,  the  recipient's  policy  may  be 
to  use  a  lower  dollar  value  for  defining 
"equipment,"  and  nothing  in  this  part 
should  be  construed  as  requiring  the 
recipient  to  establish  a  higher  limit  for 
purposes  other  than  the  administrative 
requirements  in  this  part. 

Excess  property.  Property  under  the 
control  of  any  DoD  Component  that,  as 
determined  by  the  head  thereof,  is  no 
longer  required  for  its  needs  or  the 
discharge  of  its  responsibilities. 

Expenditures.  See  the  definition  for 
outlays  in  this  section. 

Federally  owned  property.  Property  in 
the  possession  of,  or  directly  acquired 
by,  the  Government  and  subsequently 
made  available  to  the  recipient. 

Funding  period.  The  period  of  time 
when  Federal  funding  is  available  for 
obligation  by  the  recipient. 

Intellectual  property.  Intangible 
personal  property  such  as  patents  and 
patent  applications,  trademarks, 
copyrights,  technical  data,  and  software 
rights. 

Obligations.  The  amounts  of  orders 
placed,  contracts  and  grants  awarded, 
services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

Outlays  or  expenditures.  Charges 
made  to  the  project  or  program.  They 
may  be  reported  on  a  cash  or  accrual 
basis.  For  reports  prepared  on  a  cash 
basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  charged,  the  value  of 
third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

Personal  property.  Property  of  any 
kind  except  real  property.  It  may  be: 

(1)  Tangible,  having  physical 
existence  (i.e.,  equipment  and  supplies); 
or 

(2)  Intangible,  having  no  physical 
existence,  such  as  patents,  copyrights, 
data  and  software. 


Prior  approval.  Written  or  electronic 
approval  by  an  authorized  official 
evidencing  prior  consent. 

Program  income.  Gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award.  Program 
income  includes,  but  is  not  limited  to, 
income  from  fees  for  services 
performed,  the  use  or  rental  of  real  or 
personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  program 
regulations  or  the  terms  and  conditions 
of  the  award,  program  income  does  not 
include  the  receipt  of  principal  on 
loans,  rebates,  credits,  discounts,  etc.,  or 
interest  earned  on  any  of  them. 

Project  costs.  All  allowable  costs,  as 
set  forth  in  the  appUcable  Federal  cost 
principles,  incurred  by  a  recipient  and 
the  value  of  the  contributions  made  by 
third  parties  in  accomplishing  the 
objectives  of  the  award  during  the 
project  period. 

Project  period.  The  period  established 
in  the  award  document  during  which 
Federal  sponsorship  begins  and  ends. 

Property.  Real  property  and  personal 
property  (equipment,  supplies,  and 
intellectual  property),  unless  stated 
otherwise. 

Real  property.  Land,  including  land 
improvements,  structures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment. 

Recipient.  A  for-profit  organization 
receiving  an  award  directly  from  a  DoD 
Component  to  carry  out  a  project  or 
program. 

Research.  Basic,  applied,  and 
advanced  research  activities.  Basic 
research  is  defined  as  efforts  directed 
toward  increasing  knowledge  or 
understanding  in  science  and 
engineering.  Applied  research  is  defined 
as  efforts  that  attempt  to  determine  and 
exploit  the  potential  of  scientific 
discoveries  or  improvements  in 
technology,  such  as  new  materials, 
devices,  methods,  and  processes. 
"Advanced  research,"  advanced 
technology  development  that  creates 
new  technology  or  demonstrates  the 
viability  of  applying  existing  technology 
to  new  products  and  processes  in  a 
general  way,  is  most  closely  analogous 
to  precommercialization  or 
precompetitive  technology  development 
in  the  commercial  sector  (it  does  not 
include  development  of  military 
systems  and  hardware  where  specific 
requirements  have  been  defined). 
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Small  award.  An  award  not  exceeding 
the  simplified  acquisition  threshold 
fixed  at  41  U.S.C.  403(11)  (currently 
$100,000). 

Small  business  concern.  A  concern, 
including  its  affiliates,  that  is 
independently  owned  and  operated,  not 
dominant  in  the  field  of  operation  in 
which  it  has  applied  for  an  award,  and 
qualified  as  a  small  business  under  the 
criteria  and  size  standards  in  13  CFR 
part  121.  For  more  details,  grants 
officers  should  see  48  CFR  part  19  in  the 
"Federal  Acquisition  Regulation." 

Subaward.  Financial  assistance  in  the 
form  of  money,  or  property  in  heu  of 
money,  provided  under  an  award  by  a 
recipient  to  an  eligible  subrecipient  or 
by  a  subrecipient  to  a  lower  tier 
subrecipient.  The  term  includes 
financial  assistance  when  provided  by 
any  legal  agreement,  even  if  the 
agreement  is  called  a  contract,  but  the 
term  includes  neither  procurement  of 
goods  and  services  nor  any  form  of 
assistance  which  is  excluded  from  the 
definition  of  "award"  in  this  section. 

Subrecipient.  The  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided. 

Supplies.  Tangible  expendable 
personal  property  that  is  charged 
directly  to  the  award  and  that  has  a 
useful  life  of  less  than  one  year  or  an 
acquisition  cost  of  less  than  $5000  per 
unit. 

Suspension.  An  action  by  a  DoD 
Component  that  temporarily  withdraws 
Federal  sponsorship  under  an  award, 
pending  corrective  action  by  the 
recipient  or  pending  a  decision  to 
terminate  the  award  by  the  DoD 
Component.  Suspension  of  an  award  is 
a  separate  action  from  suspension  of  a 
recipient  under  32  CFR  part  25. 

Termination.  The  cancellation  of  an 
award,  in  whole  or  in  part,  under  an 
agreement  at  any  time  prior  to  either: 

Jl)  The  date  on  which  all  work  under 
an  award  is  completed;  or 

(2)  The  date  on  which  Federal 
sponsorship  ends,  as  given  on  the  award 
document  or  any  supplement  or 
amendment  thereto. 

Third  party  in-kind  contributions.  The 
value  of  non-cash  contributions 
provided  by  non-Federal  third  parties. 
Third  party  in-kind  contributions  may 
be  in  the  form  of  real  property, 
equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Unobligated  balance.  The  portion  of 
the  funds  authorized  by  a  DoD 
Component  that  has  not  been  obligated 
by  the  recipient  and  is  determined  by 


deducting  the  cumulative  obligations 
from  the  cumulative  funds  authorized. 

§  34.3    Deviations. 

(a)  Individual  deviations.  Individual 
deviations  affecting  only  one  award  may 
be  approved  by  DoD  Components  in 
accordance  with  procedures  stated  in  32 
CFR21.125|a). 

(b)  Small  awards.  DoD  Components 
may  apply  less  restrictive  requirements 
than  the  provisions  of  this  part  when 
awarding  small  awards,  except  for  those 
requirements  which  are  statutory. 

(c)  Other  class  deviations.  For  classes 
of  awards  other  than  small  awards,  the 
Director,  Defense  Research  and 
Engineering,  or  his  or  her  designee,  may 
grant  exceptions  from  the  requirements 
of  this  part  when  exceptions  are  not 
prohibited  by  statute.  DoD  Components 
shall  request  approval  for  such 
deviations  in  accordance  with  32  CFR 
21.125  (b)  and  (c). 

§  34.4    Special  award  conditions. 

(a)  Grants  officers  may  impose 
additional  requirements  as  needed,  over 
and  above  those  provided  in  this  part, 

if  an  applicant  or  recipient: 

(1)  Has  a  history  of  poor  performance; 

(2)  Is  not  financially  stable; 

(3)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part; 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award;  or 

(5)  Is  not  otherwise  responsible. 

(b)  Before  imposing  additional 
requirements,  DoD  Components  shall 
notify  the  applicant  or  recipient  in 
writing  as  to: 

(1)  The  nature  of  the  additional 
requirements; 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed; 

(3)  The  nature  of  the  corrective  action 
needed; 

(4)  The  time  allowed  for  completing 
the  corrective  actions;  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 

(c)  Any  special  conditions  shall  be 
promptly  removed  once  the  conditions 
that  prompted  them  have  been 
corrected. 

(d)  Grants  officers: 

(1)  Should  coordinate  the  imposition 
and  removal  of  special  award  conditions 
with  the  cognizant  grants  administration 
office  identified  in  32  CFR  22.710. 

(2)  Shall  include  in  the  award  file  the 
written  notification  to  the  recipient, 
described  in  paragraph  (b)  of  this 
section,  and  the  documentation  required 
by  32  CFR  22.410(b). 


Subpart  B — Post-award  Requirements 

Financial  and  Program  Management 

§  34.10    Purpose  of  financial  and  program 
management 

Sections  34.11  through  34.17 
prescribe  standards  for  financial 
management  systems;  methods  for 
making  payments;  and  rules  for  cost 
sharing  and  matching,  program  income, 
revisions  to  budgets  and  program  plans, 
audits,  allowable  costs,  and  fee  and 
profit. 


§34.11    Standards  for  financial 
management  systents. 

(a)  Recipients  shall  be  allowed  and 
encouraged  to  use  existing  financial 
management  systems  established  for 
doing  business  in  the  commercial 
marketplace,  to  the  extent  that  the 
systems  comply  with  Generally 
Accepted  Accounting  Principles 
(GAAP)  and  the  minimum  standards  in 
this  section.  As  a  minimum,  a 
recipient's  financial  management 
system  shall  provide: 

(1)  Effective  control  of  all  funds. 
Control  systems  must  be  adequate  to 
ensure  that  costs  charged  to  Federal 
funds  and  those  counted  as  the 
recipient's  cost  share  or  match  are 
consistent  with  requirements  for  cost 
reasonableness,  allowability,  and 
allocability  in  the  applicable  cost 
principles  (see  §  34.17)  and  in  the  terms 
and  conditions  of  the  award. 

(2)  Accurate,  current  and  complete 
records  that  document  for  each  project 
funded  wholly  or  in  part  with  Federal 
funds  the  source  and  application  of  the 
Federal  funds  and  the  recipient's 
required  cost  share  or  match.  These 
records  shall: 

(i)  Contain  information  about  receipts, 
authorizations,  assets,  expenditures, 
program  income,  and  interest. 

(ii)  Be  adequate  to  make  comparisons 
of  outlays  with  budgeted  amounts  for 
each  award  (as  required  for 
programmatic  and  financial  reporting 
under  §  34.41.  Where  appropriate, 
financial  information  should  be  related 
to  performance  and  unit  cost  data.  Note 
that  unit  cost  data  are  generally  not 
appropriate  for  awards  that  support 
research. 

(3)  To  the  extent  that  advance 
payments  are  authorized  under  §  34.12, 
procedures  that  minimize  the  time 
elapsing  between  the  transfer  of  funds  to 
the  recipient  fpom  the  Government  and 
the  recipient's  disbursement  of  the 
funds  for  program  purposes. 

(4)  The  recipient  shall  have  a  system 
to  support  charges  to  Federal  awards  for 
salaries  and  wages,  whether  treated  as 
direct  or  indirect  costs.  Where 
employees  work  on  multiple  activities 
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or  cost  objectives,  a  distribution  of  their 
salaries  and  wages  will  be  supported  by 
personnel  activity  reports  which  must: 

(i)  Reflect  an.  after  the  fact  distribution 
of  the  actual  activity  of  each  employee. 

(ii)  Account  for  the  total  activity  for 
which  each  employee  is  compensated. 

(iii)  Be  prepared  at  least  monthly,  and 
coincide  with  one  or  more  pay  periods. 

(b)  Where  the  Federal  Government 
guarantees  or  insiu-es  the  repayment  of 
money  borrowed  by  the  recipient,  the 
DoD  Component,  at  its  discretion,  may 
require  adequate  bonding  and  insurance 
if  the  bonding  and  insurance 
requirements  of  the  recipient  are  not 
deemed  adequate  to  protect  the  interest 
of  the  Federal  Government 

(c)  The  DoD  Component  may  require 
adequate  fidelity  bond  coverage  where 
the  recipient  lacks  sufficient  coverage  to 
protect  the  Federal  Government's 
interest. 

(d)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

$34.12    Payment 

(a)  Methods  available.  Payment 
methods  for  awards  with  for-profit " 
organizations  are: 

(1)  Reimbursement.  Under  this 
method,  the  recipient  requests 
reimbursement  for  costs  incurred  during 
a  time  period.  In  cases  where  the 
recipient  submits  each  request  for 
payment  to  the  grants  officer,  the  DoD 
payment  office  reimburses  the  recipient 
by  electronic  funds  transfer  or  check 
after  approval  of  the  request  by  the 
grants  officer  designated  to  do  so. 

(2)  Advance  payments.  Under  this 
method,  a  DoD  Component  makes  a 
payment  to  a  recipient  based  upon 
projections  of  the  recipient's  cash  needs. 
The  pa}rment  generally  is  made  upon 
the  recipient's  request,  although 
predetermined  payment  schedules  may 
be  used  when  the  timing  of  the 
recipient's  needs  to  disburse  funds  can 
be  predicted  in  advance  with  sufficient 
accuracy  to  ensure  compliance  with 
paragraph  (b)(2)(iii)  of  this  section. 

(b)  Selecting  a  method.  (1)  The 
preferred  payment  method  is  the 
reimbursement  method,  as  described  in 
paragraph  (a)(1)  of  this  section 

(2)  Advance  payments,  as  described 
in  paragraph  (a)(2)  of  this  section,  may 
be  used  in  exceptional  circumstances, 
subject  to  the  following  conditions: 

(i)  The  grants  officer,  in  consultation 
with  the  program  official,  must  judge 
that  advance  payments  are  necessary  or 
will  materially  contribute  to  the 


probability  of  success  of  the  project 
contemplated  under  the  award  (e.g.,  as 
startup  funds  for  a  project  performed  by 
a  newly  formed  compjany).  The  rationale 
for  the  judgment  shall  be  doaunented  in 
the  award  file. 

(ii)  Cash  advances  shall  be  limited  to 
the  minimum  amounts  needed  to  carry 
out  the  program. 

(iii)  Recipients  and  the  DoD 
Component  shall  maintain  procedures 
to  ensure  that  the  timing  of  cash 
advances  is  as  close  as  is 
administratively  feasible  to  the 
recipients'  disbursements  of  the  funds 
for  program  purposes,  including  direct 
program  or  project  costs  and  the 
proportionate  share  of  any  allowable 
indirect  costs. 

(iv)  Recipients  shall  maintain  advance 
payments  of  Federal  funds  in  interest- 
bearing  accounts,  and  remit  annually 
the  interest  earned  to  the  administrative 
grants  officer  responsible  for  post-award 
administration  (the  grants  officer  shall 
forward  the  payment  to  the  responsible 
payment  office,  for  return  to  the 
Department  of  Treasury's  miscellaneous 
receipts  account),  unless  one  of  the 
following  applies: 

(A)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(B)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(C)  The  depository  would  require  an 
average  or  minimimi  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(c)  Frequency  of  payments.  For  either 
reimbursements  or  advance  payments, 
recipients  shall  be  authorized  to  submit 
reouests  for  payment  at  least  monthly. 

fd)  Forms  for  requesting  payment. 
DoD  Components  may  authorize 
recipients  to  use  the  SF-270,'  "Request 
for  Advance  or  Reimbursement;"  the 
SF-271,2  "Outlay  Report  and  Request 
for  Reimbiu-sement  for  Construction 
Programs;"  or  prescribe  other  forms  or 
formats  as  necessary. 

(e)  Timeliness  of  payments.  Payments 
normally  will  be  made  within  30 
calendar  days  of  the  receipt  of  a 
recipient's  request  for  reimbursement  or 
advance  by  the  office  designated  to 


'  For  copies  of  Standard  Forms  listed  in  this  part, 
contact  regional  grants  administration  offices  of  the 
Office  of  Naval  Research.  Addresses  for  the  offices 
are  listed  in  the  "DoD  Directory  of  Contract 
Administration  Services  Components."  DLAH 
4105.4,  Mrhich  can  be  obtained  from  either:  Defense 
Logistics  Agency,  Publications  Distribution 
Division  (DASC-WDM),  8725  John  J.  Kingman  Rd.. 
Suite  0119.  Fort  Belvoir,  VA  22060-6220;  or  the 
Defense  Contract  Management  Command  home 
page  at  http://www.dcmc.dcrb.dla.mil. 

2  See  footnote  1  to  this  paragraph  (d). 


receive  the  request  (for  further 
information  about  timeframes  for 
pavments,  see  32  CFR  22.810(c)(3)(ii)). 

(0  Precedence  of  other  available 
funds.  Recipients  shall  disburse  funds 
available  bom  program  income,  rebates, 
refunds,  contract  settlements,  audit 
recoveries,  and  interest  earned  on  such 
funds  before  requesting  additional  cash 
pavments. 

(gi  Withholding  of  payments.  Unless 
otherwise  required  by  statute,  grants 
officers  shall  not  withhold  payments  for 
proper  charges  made  by  recipients 
during  the  project  period  for  reasons 
other  than  the  following: 

(1)  A  recipient  has  failed  to  comply 
with  project  objectives,  the  terms  and 
conditions  of  the  award,  or  Federal 
reporting  requirements,  in  which  case 
the  grants  officer  may  suspend 
pavments  in  accordance  with  §  34.52. 

(2)  The  recipient  is  delinquent  on  a 
debt  to  the  United  States  (see  definitions 
of  "debt"  and  "deUnquent  debt"  in  32 
CFR  22.105).  hi  that  case,  the  grants 
officer  may,  upon  reasonable  notice, 
withhold  payments  for  obUgations 
incurred  after  a  specified  date,  imtil  the 
debt  is  resolved. 

$34.13    Coat  Sharing  or  matching. 

(a)  Acceptable  contributions.  All 
contributions,  including  cash 
contributions  and  third  party  in-kind 
contributions,  shall  be  accepted  as  part 
of  the  recipient's  cost  sharing  or 
matching  when  such  contributions  meet 
all  of  the  following  criteria: 

(1)  They  are  verifiable  from  the 
recipient's  records. 

(2)  They  are  not  included  as 
contributions  for  any  other  federally- 
assisted  project  or  program. 

(3)  They  are  necessary  and  reasonable 
for  proper  and  efficient  accomphshment 
of  project  or  program  objectives. 

(4)  They"  are  allowable  imder  §  34.17. 

(5)  They  are  not  paid  by  the  Federal 
Government  under  another  award, 
except: 

(i)  Costs  that  are  authorized  by 
Federal  statute  to  be  used  for  cost 
sharing  or  matching;  or 

(ii)  Inde{>endent  research  and 
development  (IR&D)  costs,  hi 
accordance  with  the  for-profit  cost 
principle  in  48  CFR  31.205-18(e),  use  of 
IR&D  as  cost  sharing  is  permitted, 
whether  or  not  the  Government  decides 
at  a  later  date  to  reimburse  any  of  the 
IRAD  as  allowable  indirect  costs.  In 
such  cases,  the  IR&D  must  meet  all  of 
the  criteria  in  paragraphs  (a)  (1)  through 
(4)  and  (a)  (6)  through  (8)  of  this  section. 

(6)  They  are  provided  for  in  the 
approved  budget,  when  approval  of  the 
budget  is  required  by  the  DoD 
Component. 


UMI 
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(7)  If  they  are  real  property  or 
equipment,  whether  purchased  with 
recipient's  funds  or  donated  by  third 
parties,  they  must  have  the  grants 
officer's  prior  approval  if  the 
contributions'  value  is  to  exceed 
depreciation  or  use  charges  during  the 
project  period  (paragraphs  (b)(1)  and 
(b)(4)(ii)  of  this  section  discuss  the 
limited  circumstances  under  which  a 
grants  officer  may  approve  higher 
values).  If  a  DoD  Component  requires 
approval  of  a  recipient's  budget  (see 
paragraph  (a)(6)  of  this  section),  the 
grants  officer's  approval  of  the  budget 
satishes  this  prior  approval 
requirement,  for  real  property  or 
equipment  items  listed  in  the  budget. 

(8)  They  conform  to  other  provisions 
of  this  part,  as  applicable. 

(b)  Valuing  ana  documenting 
contributions — (1)  Valuing  recipient's 
property  or  services  of  recipient's 
employees.  Values  shall  be  established 
in  accordance  with  the  applicable  cost 
principles  in  §  34.17,  which  means  that 
amounts  chargeable  to  the  project  are 
determined  on  the  basis  of  costs 
incurred.  For  real  property  or 
equipment  used  on  the  project,  the  cost 
principles  authorize  depreciation  or  use 
chai^ges.  The  full  value  of  the  item  may 
be  applied  when  the  item  will  be 
consumed  in  the  performance  of  the 
award  or  fully  depreciated  by  the  end  of 
the  award.  In  cases  where  the  full  value 
of  a  donated  capital  asset  is  to  be 
applied  as  cost  sharing  or  matching,  that 
full  value  shall  be  the  lesser  of  the 
following: 

(i)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation;  or 

(ii)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  grants  officer  niay 
approve  the  use  of  the  current  fair 
market  value  of  the  donated  property, 
even  if  it  exceeds  the  certified  value  at 
the  time  of  donation  to  the  project.  The 
grants  officer  may  accept  the  use  of  any 
reasonable  basis  for  determining  the  fair 
market  value  of  the  pro{>erty. 

(2)  Valuing  services  of  others' 
employees.  When  an  employer  other 
than  the  recipient  furnishes  the  services 
of  an  employee,  those  services  shall  be 
valued  at  the  employee's  regular  rate  of 
pay  plus  an  amount  of  fringe  benefits 
and  overhead  (at  an  overhead  rate 
appropriate  for  the  location  where  the 
services  are  performed)  provided  these 
services  are  in  the  same  skill  for  which 
the  employee  is  normally  paid. 

(3)  valuing  volunteer  services. 
Volunteer  services  furnished  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 


unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(4)  Valuing  property  donated  by  third 
parties,  (i)  Donated  supplies  may 
include  such  items  as  office  supplies  or 
laboratory  supplies.  Value  assessed  to 
donated  supplies  included  in  the  cost 
sharing  or  matching  share  shall  be 
reasonable  and  shall  not  exceed  the  fair 
market  value  of  the  property  at  the  time 
of  the  donation. 

(ii)  Normally  only  depreciation  or  use 
charges  for  equipment  and  buildings 
may  be  applied.  However,  the  fair  rental 
charges  for  land  and  the  full  value  of 
equipment  or  other  capital  assets  may 
be  allowed,  when  they  will  be 
consumed  in  the  performance  of  the 
award  or  fully  depreciated  by  the  end  of 
the  award,  provided  that  the  grants 
officer  has  approved  the  charges.  When 
use  charges  are  applied,  values  shall  be 
determined  in  accordance  with  the 
usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications: 

(A)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(B)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(5)  Documentation.  The  following 
requirements  pertain  to  the  recipient's 
supporting  records  for  in-kind 
contributions  from  third  parties: 

(i)  Volunteer  services  snail  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(ii)  The  basis  for  determining  the 
valuation  for  personal  services  and 
property  shall  be  documented. 

§  34. 1 4    Program  income. 

(a)  DoD  Components  shall  apply  the 
standards  in  this  section  to  the 
disposition  of  program  income  fi-om 
projects  financed  in  whole  or  in  part 
with  Federal  funds. 

(b)  Recipients  shall  have  no  obligation 
to  the  Government,  unless  the  terms  and 


conditions  of  the  award  provide 
otherwise,  for  program  income  earned: 

(1)  From  license  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
applications,  trademarks,  and 
inventions  produced  under  an  award. 
Note,  however,  that  the  Patent  and 
Trademark  Amendments  (35  U.S.C. 
Chapter  18),  as  implemented  in  §  34.25, 
apply  to  inventions  made  imder  a 
research  award. 

(2)  After  the  end  of  the  project  period. 
If  a  grants  officer  anticipates  that  an 
award  is  likely  to  generate  program 
income  after  me  end  of  the  project 
period,  the  grants  officer  should 
indicate  in  the  award  document 
whether  the  recipient  will  have  any 
obligation  to  the  Federal  Government 
with  respect  to  such  income. 

(c)  If  authorized  by  the  terms  and 
conditions  of  the  award,  costs  incident 
to  the  generation  of  program  income 
may  be  deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  han^e  not  been  charged  to  the 
award. 

(d)  Other  than  any  program  income 
excluded  pursuant  to  paragraphs  (b)  and 
(c)  of  this  section,  program  Income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and  used  in 
one  or  more  of  the  following  ways,  as 
specified  in  program  regulations  or  the 
terms  and  conditions  of  the  award: 

(1)  Added  to  funds  committed  to  the 
project  by  the  Ck)D  Component  and 
recipient  and  used  to  further  eligible 
project  or  program  objectives. 

(2)  Used  to  nuance  the  non-Federal 
share  of  the  project  or  program. 

(3)  Deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  on  which  the 
Federal  share  of  costs  is  based. 

(e)  If  the  terms  and  conditions  of  an 
award  authorize  the  disposition  of 
program  income  as  described  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section, 
and  stipulate  a  limit  on  the  amoimts 
that  may  be  used  in  those  ways, 
program  income  in  excess  of  the 
stipulated  limits  shall  be  used  in 
accordance  with  paragraph  (d)(3)  of  this 
section. 

(f)  In  the  event  that  the  terms  and 
conditions  of  the  award  do  not  specify 
how  program  income  is  to  be  used, 
paragraph  (dX3)  of  this  section  shall 
apply  automatically  to  all  projects  or 
programs  except  research.  For  awards 
that  support  research,  paragraph  (d)(1) 
of  this  section  shall  apply  automatically 
unless  the  tenns  and  conditions  specify 
another  alternative  or  the  recipient  is 
subject  to  special  award  conditions,  as 
indicated  in  §  34.4. 

(g)  Proceeds  from  the  sale  of  property 
that  is  acquired,  rather  than  fabricated. 
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under  an  award  are  not  program  income 
and  shall  be  handled  in  accordance  with 
the  requirements  of  the  Property 
Standards  (see  §§  34.20  through  34.25). 

§  34. 1 5    Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  sum  of  the 
Federal  and  non-Federal  shares,  or  only 
the  Federal  share,  depending  upon  DoD 
Component  requirements.  It  shall  be 
related  to  performance  for  program 
evaluation  purposes  whenever 
appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  Recipients  shall  immediately 
request,  in  writing,  prior  approval  from 
the  cognizant  grants  officer  when  there 
is  reason  to  believe  that  within  the  next 
seven  calendar  days  a  programmatic  or 
budgetary  revision  will  be  necessary  for 
certain  reasons,  as  follows: 

(1)  The  recipient  always  must  obtain 
the  grants  officer's  prior  approval  when 
a  revision  is  necessary  for  either  of  the 
following  two  reasons  (i.e.,  these  two 
requirements  for  prior  approval  may 
never  be  waived): 

(i)  A  change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(ii)  A  need  for  additional  Federal 
funding. 

(2)  The  recipient  must  obtain  the 
grants  officer's  prior  approval  when  a 
revision  is  necessary  for  any  of  the 
following  six  reasons,  unless  the 
requirement  for  prior  approval  is 
waived  in  the  terms  and  conditions  of 
the  award  (i.e.,  if  the  award  document 
is  silent,  these  prior  approvals  are 
required): 

(i)  A  change  in  a  key  person  specified 
in  the  application  or  award  docimient. 

(ii)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(iii)  The  inclusion  of  any  additional 
costs  that  require  prior  approval  in 
accordance  with  applicable  cost 
principles  for  Federal  funds  and 
recipients'  cost  share  or  match,  in 
§  34.17  and  §  34.13,  respectively. 

(iv)  The  inclusion  of  pre-award  costs. 
All  such  costs  are  incurred  at  the 
recipient's  risk  (i.e.,  the  DoD 
Component  is  under  no  obligation  to 
reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award. 


or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(v)  A  "no-cost"  extension  of  the 
project  period  that  does  not  require 
additional  Federal  funds  and  does  not 
change  the  approved  objectives  or  scope 
of  the  project. 

(vi)  Any  subaward,  transfer  or 
contracting  out  of  substantive  program 
performance  under  an  award,  unless 
described  in  the  application  and  funded 
in  the  approved  awards.  This  provision 
does  not  apply  to  the  purchase  of 
suppUes,  material,  or  general  support 
services,  except  that  procurement  of 
equipment  or  other  capital  items  of 
property  always  is  subject  to  the  grants 
officer's  prior  approval  imder  §  34.21(a), 
if  it  is  to  be  purchased  with  Federal 
funds,  or  §  34.13(a)(7),  if  it  is  to  be  used 
as  cost  sharing  or  matching. 

(3)  The  recipient  also  must  obtain  the 
grants  officer's  prior  approval  when  a 
revision  is  necessary  for  either  of  the 
following  reasons,  if  specifically 
required  in  the  terms  and  ccmditions  of 
the  award  doc\mient  (i.e.,  if  the  award 
document  is  silent,  these  prior 
approvals  are  not  required): 

(i)  The  transfer  of  funds  among  direct 
cost  categories,  functions  and  activities 
for  awards  in  which  the  Federal  share 
of  the  project  exceeds  $100,000  and  the 
cumulative  amount  of  such  transfers 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budget  as  last 
approved  by  the  DoD  Component.  No 
DoD  Component  shall  permit  a  transfer 
that  would  cause  any  Federal 
appropriation  or  part  thereof  to  be  used 
for  purposes  other  than  those  consistent 
with  the  original  intent  of  the 
appropriation. 

ui)  For  awards  that  provide  supi>ort 
for  both  construction  and 
nonconstruction  work,  any  fund  or 
budget  transfers  between  the  two  types 
of  work  supported. 

(d)  Withm  30  calendar  days  from  the 
date  of  receipt  of  the  recipient's  request 
for  budget  revisions,  the  grants  officer 
shall  review  the  request  and  notify  the 
recipient  whether  the  budget  revisions 
have  been  approved.  If  the  revision  is 
still  under  consideration  at  the  end  of 
30  calendar  days,  the  grants  officer  shall 
inform  the  recipient  in  writing  of  the 
date  when  the  recipient  may  expect  the 
decision. 

S  34.16    Audits. 

(a)  Any  recipient  that  expends 
$300,000  or  more  in  a  year  under 
Federal  awards  shall  have  an  audit 
made  for  that  year  by  an  independent 
auditor,  in  accordance  with  paragraph 
(b)  of  this  section.  The  audit  generally 
should  be  made  a  part  of  the  regularly 
scheduled,  annual  audit  of  the 


recipient's  financial  statements. 
However,  it  may  be  more  economical  in 
some  cases  to  have  the  Federal  awards 
separately  audited,  and  a  recipient  may 
elect  to  do  so,  unless  that  option  is 
precluded  by  award  terms  and 
conditions,  or  by  Federal  laws  or 
regulations  applicable  to  the  program(s) 
under  which  the  awards  were  made. 

(b)  The  auditor  shall  determine  and 
report  on  whether 

(1)  The  recipient  has  an  internal 
control  structure  that  provides 
reasonable  assurance  that  it  is  managing 
Federal  awards  in  compliance  with 
Federal  laws  and  regulations,  and  with 
the  terms  and  conditions  of  the  awards. 

(2)  Based  on  a  sampUng  of  Federal 
award  expenditures,  the  recipient  has 
compUed  with  laws,  regulations,  and 
award  terms  that  may  have  a  direct  and 
material  effect  on  Federal  awards. 

(c)  The  recipirait  shall  make  the 
auditor's  report  available  to  DoD 
Components  whose  awards  are  affected. 

(dj  The  requirement  for  an  annual 
independent  audit  is  intended  to 
ascertain  the  adequacy  of  the  recipient's 
internal  financial  management  systems 
and  to  curtail  the  unnecessary 
duplication  and  overlap  that  usually 
resuhs  when  Federal  agencies  request 
audits  of  individual  awards  on  a  routine 
basis.  Therefore,  a  grants  officer 

(1)  Shall  consider  whether  the 
indefwndent  audit  satisfies  his  or  her 
requirements,  before  requesting  any 
additional  audits;  and 

(2)  When  requesting  an  additional 
audit,  shall: 

(i)  Limit  the  scope  of  such  additional 
audit  to  areas  not  adequately  addressed 
by  the  independent  audit. 

(ii)  Coonunate  the  audit  request  with 
the  Federal  agency  with  the 
predominant  fiscal  interest  in  the 
recipient,  as  the  agency  responsible  for 
the  scheduling  and  distribution  of 
audits.  If  DoD  has  the  predominant 
fiscal  interest  in  the  recipient,  the 
Defense  Contract  Management 
Command  (DCMC)  is  responsible  for 
monitoring  audits,  ensuring  resolution 
of  audit  findings,  and  distributing  audit 
reports.  When  an  additional  audit  is 
requested  and  DoD  has  the  predominant 
fiscal  interest  in  the  recipient,  DCMC 
shall,  to  the  extent  practicable,  ensiu« 
that  the  additional  audit  builds  upon 
the  independent  audit  or  other  audits 
performed  in  accordance  with  this 
section. 

(e)  There  may  be  instances  in  which 
Federal  auditors  have  recently 
p>erformed  audits,  are  performing  audits, 
or  are  planning  to  perform  audits,  of  a 
recipient.  In  these  cases,  the  recipient 
and  its  Federal  cognizant  agency  should 
seek  to  have  the  non-Federal, 
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independent  auditors  work  with  the 
Federal  auditors  to  develop  a 
coordinated  audit  approach,  to 
minimize  duplication  of  audit  work. 

(0  Audit  costs  (including  a  reasonable 
allocation  of  the  costs  of  the  audit  of  the 
recipient's  financial  statement,  based  on 
the  relative  benefit  to  the  Government 
and  the  recipient)  are  allowable  costs  of 
DoD  awards. 

f  34.17    AlKmabl*  costs. 

Allowability  of  costs  shall  be 
determined  in  accordance  with  the  cost 
principles  applicable  to  the  type  of 
entity  incurring  the  costs,  as  follows: 

(a)  For-profit  organizations. 
Allowability  of  costs  incurred  by  for- 
profit  organizations  that  are  recipients 
of  prime  awards  hx>m  DoD  Components, 
and  those  that  are  subrecipients  under 
prime  awards  to  other  organizations,  is 
to  be  determined  in  accordance  with: 

(1]  The  for-profit  cost  principles  in  48 
CFR  parts  31  and  231  (in  the  Federal 
Acquisition  Regulation,  or  FAR,  and  the 
Defense  Federal  Acquisition  Regulation 
Supplement,  or  DFARS,  respectively). 

(2)  The  supplemental  information  on 
allowability  of  audit  costs,  in  §  34.16(f). 

(b)  Other  types  of  organizations. 
AllowabiUty  of  costs  incurred  by  other 
types  of  organizations  that  may  be 
subrecipients  under  a  prime  award  to  a 
for-profit  organization  is  determined  as 
follows: 

(1)  Institutions  of  higher  education. 
Allowability  is  determined  in 
accordance  with  0MB  Circular  A-21,3  " 
Cost  Principles  for  Educational 
Institutions." 

(2)  Other  nonprofit  organizations. 
Allowability  is  determined  in 
accordance  with  OMB  Circular  A-122,* 
"Cost  Principles  for  Non-Profit 
Organizations."  Note  that  Attachment  C 
of  the  Circular  identifies  selected 
nonprofit  organizations  for  whom  cost 
allowability  is  determined  in 
accordance  with  the  FAR  cost  principles 
for  for-profit  organizations. 

(3)  Hospitals.  Allowability  is 
determined  in  accordance  with  the 
provisions  of  45  CFR  part  74,  Appendix 
E,  "Principles  for  Determining  Costs 
Applicable  to  Research  and 
Development  Under  Grants  and 
Contracts  with  Hospitals." 

(4)  Governmental  organizations. 
Allowability  for  State,  local,  or  federally 
recognized  Indian  tribal  governments  is 
determined  in  accordance  with  OMB 


'For  copias  of  the  Circular,  contact  the  Office  of 
MAnagement  and  Budget.  EOP  Publications.  725 
17th  St.  N.W..  New  Executive  Office  Building. 
Washington.  DC.  20503. 

*  See  footnote  3  to  paragraph  (b)(1)  of  this  section. 


Circular  A-^S?,'  "Cost  Principles  for 
State  and  Local  Governments." 

§34.18    Fes  and  profit 

In  accordance  with  32  CFR  22.205(b), 
grants  and  cooperative  agreements  shall 
not: 

(a)  Provide  for  the  payment  of  fee  or 
profit  to  the  recipient. 

(b)  Be  used  to  carry  out  programs 
where  fee  or  profit  is  necessary  to 
achieving  program  objectives. 

Property  Standards 

§  34.20    Purpose  of  property  standsrds. 

Sections  34.21  through  34.25  set  forth 
uniform  standards  for  management,  use, 
and  disposition  of  property.  DoD 
Components  shall  encourage  recipients 
to  use  existing  property-management 
systems,  to  the  extent  that  the  systems 
meet  these  minimum  requirements. 

1 34.21    Reel  property  snd  equipment 

(a)  Prior  approval  for  acquisition  with 
Federal  funds.  Recipients  may  purchase 
real  property  or  equipment  in  whole  or 
in  part  with  Federal  funds  under  an 
award  only  with  the  prior  approval  of 
the  grants  officer. 

(b)  Title.  Title  to  such  real  property  or 
equipment  shall  vest  in  the  recipient 
upon  acquisition.  Unless  a  statute 
specifically  authorizes  a  DoD 
Component  to  vest  title  in  the  recipient 
without  further  obligation  to  the 
Government,  and  the  DoD  Component 
elects  to  do  so,  the  title  shall  be  a 
conditional  title.  Title  shall  vest  in  the 
recipient  subject  to  the  conditions  that 
the  recipient: 

(1)  Use  the  real  property  or  equipment 
for  the  authorized  purposes  of  the 
project  until  funding  for  the  project 
ceases,  or  until  the  property  is  no  longer 
needed  for  the  purposes  of  the  project. 

(2)  Not  encumber  the  property 
without  approval  of  the  grants  officer. 

(3)  Use  and  dispose  ofthe  property  in 
accordance  with  paragraphs  (d)  and  (e) 
of  this  section. 

(c)  Federal  interest  in  real  property  or 
equipment  offered  as  cost-share.  A 
recipient  may  offer  the  full  value  of  real 
property  or  equipment  that  is  purchased 
with  recipient's  funds  or  that  is  donated 
by  a  third  party  to  meet  a  portion  of  any 
required  cost  sharing  or  matching, 
subject  to  the  prior  approval 
requirement  in  §  34.13(a)(7).  If  a 
recipient  does  so,  the  Government  has  a 
financial  interest  in  the  property,  a 
share  of  the  property  value  attributable 
to  the  Federal  participation  in  the 
project.  The  property  therefore  shall  be 
considered  as  if  it  had  been  acquired  in 
part  with  Federal  funds,  and  shall  be 


*See  footnote  3  to  paragraph  (bMD  of  this  section. 


subject  to  the  provisions  of  paragraphs 
(b)(1),  (b)(2)  and  (b)(3)  of  this  section, 
and  to  the  provisions  of  §  34.23. 

(d)  Use.  If  real  property  or  equipment 
is  acquired  in  whole  or  in  part  with 
Federal  funds  under  an  award,  and  the 
award  provides  that  title  vests 
conditionally  in  the  recipient,  the  real 
property  or  equipment  is  subject  to  the 
following: 

(1)  Ehiring  the  time  that  the  real 
property  or  equipment  is  used  on  the 
project  or  program  for  which  it  was 
acquired,  the  recipient  shall  make  it 
available  for  use  on  other  projects  or 
programs,  if  such  other  use  will  not 
interfere  with  the  work  on  the  project  or 
program  for  which  the  real  property  or 
equipment  was  originally  acquired.  Use 
of  the  real  property  or  equipment  on 
other  projects  will  be  in  the  following 
order  of  priority: 

(i)  Activiti^  sponsored  by  DoD 
Components'  grants,  cooperative 
agreements,  or  other  assistance  awards; 

(ii)  Activities  sponsored  by  other 
Federal  agencies'  grants,  cooperative 
agreements,  or  other  assistance  awards; 

(iii)  Activities  under  Federal 
procurement  contracts,  or  activities  not 
sponsored  by  any  Federal  agency.  If  so 
used,  use  charges  shall  be  assessed  to 
those  activities.  For  real  property  or 
equipment,  the  use  charges  shall  be  at 
rates  equivalent  to  those  for  which 
comparable  real  property  or  equipment 
may  be  leased.  The  use  charges  shall  be 
treated  as  program  income. 

(2)  After  Federal  funding  for  the 
project  ceases,  or  when  the  real  property 
or  equipment  is  no  longer  needed  for 
the  purposes  of  the  project,  the  recipient 
may  use  the  real  property  or  equipment 
for  other  projects.  insoCar  as: 

(i)  There  are  Federally  sponsored 
projects  for  w^ich  the  real  property  or 
equipment  may  be  used.  If  the  only  use 
for  the  real  property  or  equipment  is  for 
projects  that  have  no  Federal 
sponsorship,  the  recipient  shall  proceed 
with  disposition  of  the  real  property  or 
equipment,  in  accordance  with 
paragraph  (e)  of  this  section. 

(ii)  The  recipient  obtains  written 
approval  from  the  grants  officer  to  do  so. 
The  grants  officer  shall  ensure  that  there 
is  a  formal  change  of  accountability  for 
the  real  property  or  equipment  to  a 
currently  funded,  Federal  award. 

(iii)  The  recipient's  use  of  the  real 
property  or  equipment  for  other  projects 
is  in  the  same  order  of  priority  as 
described  in  paragraph  (d)(1)  of  this 
section. 

(e)  Disposition.  (1)  When  an  item  of 
real  property  or  equipment  is  no  longer 
needed  for  Federally  sponsored  projects, 
the  recipient  shall  proceed  as  follows: 
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(i)  If  the  property  that  is  no  longer 
needed  is  equipment  (rather  than  real 
property),  the  recipient  may  wish  to 
replace  it  with  an  item  that  is  needed 
currently  for  the  project.  In  that  case, 
the  recipient  may  use  the  original 
equipment  as  trade-in  or  sell  it  and  use 
the  proceeds  to  offset  the  costs  of  the 
replacement  equipment,  subject  to  the 
approval  of  the  responsible  agency  (i.e., 
the  DoD  Component  or  the  Federal 
agency  to  which  the  DoD  Component 
delegated  responsibility  for 
administering  the  equipment). 

(ii)  The  recipient  may  elect  to  retain 
title,  without  further  obligation  to  the 
Federal  Government,  by  compensating 
the  Federal  Government  for  that 
percentage  of  the  current  fair  market 
value  of  the  real  property  or  equipment 
that  is  attributable  to  the  Federal 
participation  in  the  project. 

(iii)  If  the  recipient  does  not  elect  to 
retain  title  to  real  property  or  equipment 
(see  paragraph  (e)(l)(ii)  of  this  section), 
or  request  approval  to  use  equipment  as 
trade-in  or  offset  for  replacement 
equipment  (see  paragraph  (e)(l)(i)  of 
this  section),  the  recipient  shall  request 
disposition  instructions  from  the 
responsible  agency. 

(2)  If  a  recipient  requests  disposition 
instructions,  in  accordance  wiUi 
paragraph  (e)(l)(iii)  of  this  section,  the 
responsible  grants  officer  shall: 

(i)  For  equipment  (but  not  real 
property),  consuU  with  the  Federal 
program  manager  and  judge  whether  the 
age  and  nature  of  the  equipment  wsirrant 
a  screening  procedure,  to  determine 
whether  the  equipment  is  useful  to  a 
DoD  Component  or  other  Federal 
agency.  If  a  screening  procedure  is 
warranted,  the  responsible  agency  shall 
determine  whether  the  equipment  can 
be  used  to  meet  a  DoD  Component's 
requirement.  If  no  DoD  requirement  is 
found,  the  responsible  agency  shall 
report  the  availability  of  the  equipment 
to  the  General  Services  Administration, 
to  determine  whether  a  requirement  for 
the  equipment  exists  in  other  Federal 
agencies. 

(ii)  For  either  real  property  or 
equipment,  issue  instructions  to  the 
recipient  for  disposition  of  the  property 
no  later  than  120  calendar  days  after  the 
recipient's  request.  The  grants  officer's 
options  for  disposition  are  to  direct  the 
recipient  to: 

(A)  Transfer  title  to  the  real  property 
or  equipment  to  the  Federal 
Government  or  to  an  eligible  third  party 
provided  that,  in  such  cases,  the 
recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  real  property  or  equipment, 
plus  any  reasonable  shipping  or  interim 


storage  costs  incurred.  If  title  is 
transferred  to  the  Federal  Government, 
it  shall  be  subject  thereafter  to 
provisions  for  Federally  owned  property 
in  §34.22. 

(B)  Sell  the  real  property  or 
equipment  and  pay  the  Federal 
Government  for  that  percentage  of  the 
current  fair  market  value  of  the  property 
that  is  attributable  to  the  Federal 
participation  in  the  project  (after 
deducting  actual  and  reasonable  selling 
and  fix-up  expenses,  if  any,  from  the 
sale  proceeds).  When  the  recipient  is 
authorized  or  required  to  sell  the  real 
property  or  equipment,  proper  sales 
procedures  shall  be  established  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  If  the  responsible  agency  fails  to 
issue  disposition  instructions  within 
120  calendar  days  of  the  recipient's 
request,  as  described  in  paragraph 
(e)(2)(ii)  of  this  section,  the  recipient 
shall  dispose  of  the  real  property  or 
equipment  through  the  option  described 
in  paragraph  (e)(2)(ii)(B)  of  this  section. 

§  34.22    Federally  owned  property. 

(a)  Annual  inventory.  Recipients  shall 
submit  annually  an  inventory  listing  of 
all  Federally  owned  property  in  their 
custody  (property  furnished  by  the 
Federal  Government,  rather  than 
acquired  by  the  recipient  with  Federal 
funds  under  the  award),  to  the  DoD 
Component  or  other  Federal  agency 
responsible  for  administering  the        _ 
property  under  the  award. 

(b)  Use  on  other  activities.  (1)  Use  of 
federally  owned  property  on  other 
activities  is  permissible,  if  authorized  by 
the  DoD  Component  responsible  for 
administering  the  award  to  which  the 
property  currently  is  charged. 

(2)  Use  on  other  activities  will  be  in 
the  following  order  of  priority: 

(i)  Activities  sponsored  by  DoD 
Components'  grants,  cooperative 
agreements,  or  other  assistance  awards: 

(ii)  Activities  sponsored  by  other 
Federal  agencies'  grants,  cooperative 
agreements,  or  other  assistance  awards; 

(iii)  Activities  under  Federal 
procurement  contracts,  or  activities  not 
sponsored  by  any  Federal  agency.  If  so 
used,  use  charges  shall  be  assessed  to 
those  activities.  For  real  property  or 
equipment,  the  use  charges  shall  be  at 
rates  equivalent  to  those  for  which 
comparable  real  property  or  equipment 
may  be  leased.  The  use  charges  shall  be 
treated  as  program  income. 

(c)  Disposition  of  property.  Upon 
completion  of  the  award,  the  recipient 
shall  report  the  property  to  the 
responsible  agency.  The  agency  may: 


(1)  Use  the  property  to  meet  another 
Federal  Government  need  (e.g,  by 
transferring  accountability  for  the 
property  to  another  Federal  award  to  the 
same  recipient,  or  by  directing  the 
recipient  to  transfer  the  property  to  a 
Federal  agency  that  needs  the  property, 
or  to  another  recipient  with  a  currently 
funded  award). 

(2)  Declare  the  property  to  be  excess 
property  and  either: 

(i)  Report  the  property  to  the  General 
Services  Administration,  in  accordance 
with  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40 
U.S.C.  483(b)(2)),  as  implemented  by 
General  Services  Administration 
regulations  at  41  CFR  101-47.202;  or 

(ii)  Dispose  of  the  property  by 
alternative  methods,  if  there  is  statutory 
authority  to  do  so  (e.g.,  DoD 
Components  are  authorized  by  15  U.S.C. 
371D(i),  the  Federal  Technology 
Transfer  Act,  to  donate  research 
equipment  to  educational  and  nonprofit 
organizations  for  the  conduct  of 
technical  and  scientific  education  and 
research  activities.  Such  donations  shall 
be  in  accordance  with  the  DoD 
implementation  of  E.O.  12999  (3  CFR, 
1996  Comp.,  p.  180),  "Educational 
Technology:  Ensuring  Opportxmity  for 
All  Children  in  the  Next  Century,"  as 
applicable.)  Appropriate  instructions 
shall  be  issued  to  the  recipient  by  the 
responsible  agency. 

§  34.23    Property  management  system. 

The  recipient's  property  management 
system  shall  include  the  following,  for 
property  that  is  Federally  owned,  and 
for  equipment  that  is  acquired  in  whole 
or  in  part  with  Federal  funds,  or  that  is 
used  as  matching  share:  ■ 

(a)  Property  records  shall  be 
maintained,  to  include  the  following 
information: 

(1)  A  description  of  the  property. 

(2)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  any  other 
identification  number. 

(3)  Source  of  the  property,  including 
the  award  number. 

(4)  Whether  title  vests  in  the  recipient 
or  the  Federal  Government. 

(5)  Acquisition  date  (or  date  received, 
if  the  property  was  furnished  by  the 
Federal  Government)  and  cost. 

(6)  Information  from  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the  property 
(not  applicable  to  property  furnished  by 
the  Federal  Government). 

(7)  The  location  and  condition  of  the 
property  and  the  date  the  information 
was  reported. 

(8)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 


price  or  the  method  used  to  determine 
ourent  fair  market  value  where  a 
recipient  compensates  the  Federal 
Government  for  its  share. 

(b)  Federally  owned  equipment  shall 
be  marked,  to  indicate  Federal 
ownership. 

(c)  A  physical  inventory  shall  be 
taken  and  the  results  reconciled  with 
the  property  records  at  least  once  every 
two  years.  Any  differences  between 
quantities  determined  by  the  physical 
inspection  and  those  shown  in  the 
accounting  records  shall  be  investigated 
to  determine  the  causes  of  the 
difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  property. 

(d)  A  control  system  shaU  be  in  effect 
to  insure  adequate  safiaguards  to  prevent 
loss,  damage,  or  theft  of  the  property. 
Any  loss,  damage,  or  theft  of  property 
shall  be  investigated  and  fully 
documented;  if  the  property  was  owned 
by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  agency  responsible  for 
administering  the  property. 

(e)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
property  in  good  condition. 

134.24    SuppllM. 

(a)  Title  shall  vest  in  the  recipient 
upon  acquisition  for  supplies  acquired 
with  Federal  funds  under  an  award. 

(b)  Upon  termination  or  completion  of 
the  project  or  program,  the  recipient 
shall  retain  any  unused  supplies.  If  the 
inventory  of  unused  supplies  exceeds 
$5,000  in  total  aggregate  value  and  the 
items  are  not  needed  for  any  other 
Federally  sponsored  project  or  program, 
the  recipient  shall  retain  the  items  for 
use  on  non-Federal  sponsored  activities 
or  sell  them,  but  shall,  in  either  case, 
compensate  the  Federal  Government  for 
its  share. 

f  34.25    Intellectual  property  developed  or 
produced  under  awards. 

(a)  Patents.  Grants  and  cooperative 
agreements  with: 

(1)  Small  business  concerns  shall 
comply  with  35  U.S.C.  Chapter  18,  as 
implemented  by  37  CFR  part  401,  which 
applies  to  inventions  made  under  grants 
and  cooperative  agreements  with  small 
business  concerns  for  research  and 
development.  37  CFR  401.14  provides  a 
standard  clause  that  is  required  in  such 
grants  and  cooperative  agreements  in 
most  cases,  37  CFR  401.3  specifies  when 
the  clause  shall  be  included,  and  37 
CFR  401.5  specifies  how  the  clause  may 
be  modified  and  tailored. 

(2)  For-profit  organizations  other  than 
small  business  concerns  shall  comply 


with  35  U.S.C.  210(c)  and  Executive 
Order  12591  (3  CFR,  1987  Comp.,  p. 
220)  (which  codifies  a  Presidential 
Memorandum  on  Government  Patent 
Policy,  dated  February  18, 1983). 

(i)  The  Executive  oraer  states  that,  as 
a  matter  of  policy,  grants  and 
cooperative  agreements  should  grant  to 
all  for-profit  organizations,  regaridless  of 
size,  title  to  patents  made  in  whole  or 
in  part  with  Federal  funds,  in  exchange 
for  royalty-free  use  by  or  on  behalf  of 
the  Government  (i.e.,  it  extends  the 
applicability  of  35  U.S.C.  Chapter  18,  to 
the  extent  permitted  by  law,  to  for-profit 
organizations  other  than  small  business 
concerns). 

(ii)  35  U.S.C.  210(c)  states  that  35 
U.S.C.  Chapter  18  is  not  intended  to 
limit  agencies'  authority  to  agree  to  the 
disposition  of  rights  in  inventions  in 
accordance  with  the  Presidential 
memorandum  codified  by  the  Executive 
order.  It  also  states  that  such  grants  and 
cooperative  agreements  shall  provide  for 
Government  license  rights  required  by 
35  U.S.C.  202(c)(4)  and  march-in  rights 
reauired  1^  35  U.S.C.  203. 

(d)  Copyright,  data  and  software 
rights.  Requirements  concerning  data 
and  software  rights  are  as  follows: 

(1)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed  under  an  award.  DoD 
Components  reserve  a  royalty-free, 
nonexclusive  and  irrevocable  right  to 
reproduce,  publish,  or  otherwise  use  the 
work  for  Federal  purposes,  and  to 
authorize  others  to  do  so. 

(2)  Unless  waived  by  the  DoD 
Component  making  the  award,  the 
Federal  Government  has  the  right  to: 

(i)  Obtain,  reproduce,  publish  or 
otherwise  use  for  Federal  Government 
purposes  the  data  first  produced  under 
an  award. 

(ii)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

Procurement  Standards 

§  34.30    Purpose  of  procurement 
standards. 

Section  34.31  sets  forth  requirements 
necessary  to  ensure: 

(a)  Compliance  of  recipients' 
procurements  that  use  Federal  funds 
with  applicable  Federal  statutes  and 
executive  orders. 

(b)  Proper  stewardship  of  Federal 
funds  used  in  recipients'  procurements. 

§34.31    Requirements. 

The  following  requirements  pertain  to 
recipients'  procurements  funded  in 
whole  or  in  part  with  Federal  funds  or 
with  recipients'  cost-share  or  match: 

(a)  Reasonable  cost.  Recipients 
procurement  procedures  shall  make 


maximum  practicable  use  of 
competition,  or  shall  use  other  means 
that  ensure  reasonable  cost  for  procured 
goods  and  services. 

(b)  Pre-award  review  of  certain 
procurements.  Prior  to  awarding  a 
procurement  contract  under  an  award,  a 
recipient  may  be  required  to  provide  the 
grants  officer  administering  the  award 
with  pre-award  documents  (e.g., 
requests  for  proposals,  invitations  for 
bids,  or  independent  cost  estimates) 
related  to  the  procurement.  Recipients 
will  only  be  required  to  provide  such 
docimients  for  the  grants  officer's  pre- 
award  review  in  exceptional  cases 
where  the  grants  officer  judges  that 
there  is  a  compelling  need  to  do  so.  In 
such  cases,  the  grants  officer  must 
include  a  provision  in  the  award  that 
states  the  requirement. 

(c)  Contract  pmvisions.  (1)  Contracts 
in  excess  of  the  simplified  acquisition 
threshold  shall  contain  contractual 
provisions  or  conditions  that  allow  for 
administrative,  contractual,  or  legal 
remedies  in  instances  in  which  a 
contractor  violates  or  breaches  the 
contract  terms,  and  provide  for  such 
remedial  actions  as  may  be  appropriate. 

(2)  All  contracts  in  excess  of  the 
simplified  acquisition  threshold  shall 
contain  suitable  provisions  for 
termination  for  default  by  the  recipient 
or  for  termination  due  to  circumstances 
beyond  the  control  of  the  contractor. 

(3)  All  negotiated  contracts  in  excess 
of  the  simplified  acquisition  threshold 
shall  include  a  provision  permitting 
access  of  the  Department  of  Defense,  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  to  any  books, 
documents,  peiiers,  and  records  of  the 
contractor  that  are  directly  pertinent  to 
a  specific  program,  for  the  purpose  of 
making  audits,  examinations,  excerpts, 
and  transcriptions. 

(4)  All  contracts,  including  those  for 
amounts  less  than  the  simplified, 
acquisition  threshold,  awarded  by 
recipients  and  their  contractors  shall 
contain  the  procurement  provisions  of 
Appendix  A  to  this  part,  as  appHcable. 

Reports  and  Records 

§  34.40    Purpose  of  reports  and  records. 

Sections  34.41  and  34.42  prescribe 
requirements  for  monitoring  and 
reporting  financial  and  program 
performance  and  for  records  retention. 

§  34.41    Monitoring  and  reporting  program 
and  financial  performance. 

Grants  officers  may  use  the  provisions 
of  32  CFR  32.51  and  32.52  for  awards 
to  for-profit  organizations,  or  may 
include  equivalent  technical  and 
financial  reporting  requirements  that 
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ensure  reasonable  oversight  of  the 
expenditure  of  appropriated  funds.  As  a 
minimum,  equivalent  requirements 
must  include: 

(a)  Periodic  reports  (at  least  annually, 
and  no  more  frequently  than  quarterly) 
addressing  both  program  status  and 
business  status,  as  follows: 

(1)  The  program  portions  of  the 
reports  must  address  progress  toward 
achieving  program  performance  goals, 
including  current  issues,  problems,  or 
developments. 

(2)  The  business  portions  of  the 
reports  shall  provide  summarized 
details  on  the  status  of  resources 
(federal  funds  and  non-federal  cost 
sharing  or  matching),  including  an 
accounting  of  expenditures  for  the 
period  covered  by  the  report.  The  report 
should  compare  the  resource  status  with 
■any  payment  and  expenditure  schedules 
or  plans  provided  in  the  original  award; 
explain  any  major  deviations  hom  those 
schedules;  and  discuss  actions  that  will 
be  taken  to  address  the  deviations. 

(3)  When  grants  officers  previously 
authorized  advance  payments,  pursuant 
to  §  34.12(a)(2),  they  should  consuU 
with  the  program  official  and  consider 
whether  program  progress  reported  in 
the  periodic  report,  in  relation  to 
reported  expenditures,  is  sufficient  to 
justify  continued  authorization  of 
advance  payments. 

(b)  Unless  inappropriate,  a  Hnal 
performance  report  that  addresses  all 
major  accomplishments  under  the 
award. 

§  34.42    Ratantion  and  accass 
requiramanta  for  racorda. 

(a)  This  section  sets  forth 
requirements  for  records  retention  and 
access  to  records  for  awards  to 
recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  rep>ort.  The  only 
exceptions  are  the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  Bnal 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  DoD  Component  that 
made  the  award,  the  3-year  retention 
requirement  is  not  applicable  to  the 
recipient. 


(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  and  related  records, 
for  which  retention  requirements  are 
speciHed  in  §  34.42(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  grants  officer. 

(d)  The  grants  officer  shall  request 
that  recipients  transfer  certain  records  to 
DoD  Component  custody  when  he  or 
she  determines  that  the  records  possess 
long  term  retention  value.  However,  in 
order  to  avoid  duplicate  recordkeeping, 
a  grants  officer  may  make  arrangements 
for  recipients  to  retain  any  records  that 
are  continuously  needed  for  joint  use. 

(e)  DoD  Components,  the  Inspector 
General,  Comptroller  Genera]  of  the 
United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient's  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no  DoD 
Component  shall  place  restrictions  on 
recipients  that  limit  public  access  to  the 
records  of  recipients  that  are  pertinent 
to  an  award,  except  when  the  DoD 
Component  can  demonstrate  that  such 
records  shall  be  kept  confidential  and 
would  have  been  exempted  from 
disclosure  pursuant  to  the  Freedom  of 
Uiformation  Act  (5  U.S.C.  552)  if  the 
records  had  belonged  to  the  DoD 
Component  making  the  award. 

(g)  Indirect  cost  proposals,  cost 
allocation  plans,  and  other  cost 
accounting  documents  (such  as 
documents  related  to  computer  usage 
chargeback  rates),  along  with  their 
supporting  records,  shall  be  retained  for 
a  3-year  period,  as  follows: 

(1)  If  a  recipient  is  required  to  submit 
an  indirect-cost  proposal,  cost  allocation 
plan,  or  other  computation  to  the 
cognizant  Federal  agency,  for  purposes 
of  negotiating  an  indirect  cost  rate  or 
other  rates,  the  3-year  retention  period 
starts  on  the  date  of  the  submission. 
This  retention  requirement  also  applies 
to  subrecipients  submitting  similar 
documents  for  negotiation  to  the 
recipient. 

(2)  If  the  recipient  or  the  subrecipient 
is  not  required  to  submit  the  documents 
or  supporting  records  for  negotiating  an 
indirect  cost  rate  or  other  rates,  the  3- 
year  retention  period  for  the  documents 


and  records  starts  at  the  end  of  the  fiscal 
year  (or  other  accounting  period) 
covered  by  the  proposal,  plan,  or  other 
computation. 

(h)  If  the^nformation  described  in  this 
section  is  maintained  on  a  computer, 
recipients  shall  retain  the  computer  data 
on  a  reliable  medium  for  the  time 
periods  prescribed.  Recipients  may 
transfer  computer  data  in  machine 
readable  form  from  one  reliable 
computer  medium  to  another. 
Recipients'  computer  data  retention  and 
transfer  procedures  shall  maintain  the 
integrity,  reUabihty,  and  security  of  the 
original  computer  data.  Recipients  shall 
also  maintain  an  audit  trail  describing 
the  data  transfer.  For  the  record 
retention  time  periods  prescribed  in  this 
section,  recipients  shall  not  destroy, 
discard,  delete,  or  write  over  such 
computer  data. 

Termination  and  Enfbrcanent 

§34.50    Purpoaa of tarminstion  and 
anforcamant 

Sections  34.51  through  34.53  set  forth 
uniform  procedures  for  suspension, 
termination,  enforcement,  and  disputes. 

$34.51    Tannlnation. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  in  accordance 
with  one  of  the  following: 

(1)  By  the  grants  officer,  if  a  recipient 
materially  fails  to  comply  with  the 
terms  and  conditions  of  an  award. 

(2)  By  the  grants  officer  with  the 
consent  of  the  recipient,  in  which  case 
the  two  parties  shall  agree  upon  the 
termination  conditions,  including  the 
effective  date  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated. 

(3)  By  the  recipient  upon  sending  to 
the  grants  officer  written  notification 
setting  forth  the  reasons  for  such 
termination,  the  effective  date,  and,  in 
the  case  of  partial  termination,  the 
portion  to  be  terminated.  The  recipient 
must  provide  such  notice  at  least  30 
calendar  days  prior  to  the  effective  date 
of  the  termination.  However,  if  the 
grants  officer  determines  in  the  case  of 
partial  termination  that  the  reduced  or 
modified  portion  of  the  award  will  not 
accomplish  the  purposes  for  which  the 
award  was  made,  he  or  she  may 
terminate  the  award  in  its  entirety. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  34.61(b). 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 
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§  34.52    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  grants  officer  may, 
in  addition  to  imposing  any  of  the 
special  conditions  outlined  in  §34.4, 
take  one  or  more  of  the  following 
actions,  as  appropriate  in  the 
circumstances: 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the  grants 
officer  and  DoD  Component. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  wholly  or  partly  suspend  or 
terminate  the  current  award.  In  the  case 
of  termination,  the  recipient  will  be 
reimbursed  for  allowable  costs  incurred 
prior  to  termination,  with  the  possible 
exception  of  those  for  activities  and 
actions  described  in  paragraph  (a)(2)  of 
this  section. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  grants  ofHcer 
and  DoD  Component  shall  provide  the 
recipient  an  opportunity  for  hearing, 
appeal,  or  other  administrative 
proceeding  to  which  the  recipient  is 
entitled  under  any  statute  or  regulation 
applicable  to  the  action  involved  (see 

§  34.53  and  32  CFR  22.815). 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  grants  officer 
expressly  authorizes  them  in  the  notice 
of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  the  costs: 

(1)  Result  from  obligations  which 
were  properly  incurred  by  the  recipient 
before  the  effective  date  of  suspension 
or  termination,  are  not  in  anticipation  of 
it,  and  in  the  case  of  a  termination,  are 
noncancellable;  and 

(2)  Would  be  allowable  if  the  award 
were  not  suspended  or  expired  normally 
at  the  end  of  the  funding  period  in 
which  the  termination  takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 


to  debarment  and  suspension  under  32 
CFR  part  25. 

§  34.53    Disputes  and  appeals. 

Recipients  have  the  right  to  appeal 
certain  decisions  by  grants  officers.  In 
resolving  such  issues,  DoD  policy  is  to 
use  Alternative  Dispute  Resolution 
(ADR)  techniques,  to  the  maximum 
practicable  extent.  See  32  CFR  22.815 
for  standards  for  DoD  Components' 
dispute  resolution  and  formal, 
administrative  appeal  procedures. 

Subpart  C-^After-the-Award 
Requirements 

§  34.60    Purpose. 

Sections  ^4.61  through  34.63  contain 
procedures  for  closeout  and  for 
subsequent  disallowances  and 
adjustments. 

§  34.61    Cloteout  procedures. 

(a)  The  cognizant  grants  officer  shall, 
at  least  six  months  prior  to  the 
expiration  date  of  the  award,  contact  the 
recipient  to  establish: 

(IJ  All  steps  needed  to  close  out  the 
award,  including  submission  of 
financial  and  performance  reports, 
liquidation  of  obligations,  and  decisions 
on  property  disposition. 

(2)  A  schedule  for  completing  those 
steps. 

(b)  The  following  provisions  shall 
apply  to  the  closeout: 

(1)  The  responsible  grants  officer  and 
payment  office  shall  expedite 
completion  of  steps  needed  to  close  out 
awards  and  make  prompt,  final 
payments  to  a  recipient  for  allowable 
reimbursable  costs  under  the  award 
being  closed  out. 

(2)  The  recipient  shall  promptly 
refund  any  unobligated  balances  of  cash 
that  the  DoD  Component  has  advanced 
or  paid  and  that  is  not  authorized  to  be 
retained  by  the  recipient  for  use  in  other 
projects.  For  unretumed  amounts  that 
become  delinquent  debts,  see  32  CFR 
22.820. 

(3)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  grants 
officer  shall  make  a  settlement  for  any 
upward  or  downward  adjustments  to 
the  Federal  share  of  costs  after  closeout 
reports  are  received. 

14)  The  recipient  shall  account  for  any 
real  property  and  personal  property 
acquired  with  Federal  funds  or  received 
from  the  Federal  Government  in 
accordance  with  §§34.21  through  34.25. 

(5)  If  a  final  audit  is  required  and  has 
not  been  performed  prior  to  the  closeout 
of  an  award,  the  DoD  Component  shall 
retain  the  right  to  recover  an  appropriate 
amount  after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  from  the  final  audit. 


§  34.62    Sut>se<|uent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(1)  The  right  of  the  Department  of 
Defense  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  34.16. 

(4)  Property  management 
requirements  in  §§  34.21  through  34.25. 

(5)  Records  retention  as  required  in 
§34.42.  I 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  grants 
officer  and  the  recipient,  provided  the    - 
responsibilities  of  the  recipient  referred 
to  in  §  34.61(a),  including  those  for 
property  management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§  34.63    Collection  of  amounts  due. 

Any  funds  paid  to  a  recipient  in 
excess  of  the  amoimt  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  Procedures  for 
issuing  the  demand  for  payment  and 
pursuing  administrative  offset  and  other 
remedies  are  described  in  32  CFR 
22.820. 

Appendix  A  to  Part  34 — Contract  Provisions 

All  contracts  awarded  by  a  recipient, 
including  those  for  amounts  less  than  the 
simplified  acquisition  threshold,  shall 
contain  the  following  provisions  as 
applicable: 

1.  Equal  Employment  Opportunity— A\l 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.O.  11246  (3  CFR,  1964- 
1965  Comp.,  p.  339),  "Equal  Employment 
Opportiinity,"  as  amended  by  E.O.  11375  (3 
CFR,  1966-1970  Comp.,  p.  684),  "Amending 
Executive  Order  11246  Relating  to  Equal 
Employment  Opportunity,"  and  as 
supplemented  by  regulations  at  41  CFR 
chapter  60,  "Office  of  Federal  Contract 
Compliance  Programs,  Equal  Employment 
Opportunity,  Department  of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c)— A\\ 
contracts  and  subawards  in  excess  of  $2000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CTT?  part  3,  "Contractors  and 
Subcontractors  en  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
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shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the 
responsible  DoD  Component. 

3.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  J27-333>— Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  SIOO.OOO  for 
construction  and  other  purposes  that  involve 
the  employment  of  mechanics  or  laborers 
shall  include  a  provision  for  compliance  with 
Sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C 
327-333],  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5).  Under 
Section  102  of  the  Act,  each  contractor  shall 
be  required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  woiic  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  t£an  V/i 
times  the  basic  rate  of  pay  for  all  hours 
worthed  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 


4.  /?ig/its  to  Inventions  Made  Under  a 
Contract,  Grant  or  Cooperative  Agreement — 
Contracts,  grants,  or  cooperative  agreements 
for  the  performance  of  ex|)erimental, 
developmental,  or  research  work  shall 
provide  for  the  rights  of  the  Federal 
Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements." 

5.  Qean  Air  Act  (42  U.S.C.  740J  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  etseq.}.  as  amended— 
Contracts  and  subawards  of  amounts  in 
excess  of  SIOO.OOO  shall  contain  a  provision 
that  reouires  the  recipient  to  agree  to  comply 
with  all  applicable  standards,  orders  or 
regulations  issued  pursuant  to  the  Clean  Air 
Act  (42  U.S.C  7401  et  seq.)  and  the  Federal 
Water  Pollution  Control  Act  as  amended  (33 
U.S.C  1251  et  seq.).  Violations  shall  be 
reported  to  the  responsible  DoD  Component 
and  the  Regional  Office  of  the  Enviromnental 
Protection  Agency  (EPA). 

6.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352>— Contractors  who  apply  or  bid 
for  an  award  of  SIOCOOO  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  wiU  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 


contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient. 

7.  Z>e6annent  and  Suspension  (E.O.S  12549 
and  12689)— Contract  awards  that  exceed  the 
simplified  acquisition  threshold  and  certain 
other  contract  awards  shall  not  be  made  to 
parties  listed  on  nonprocurement  portion  of 
the  General  Services  Administration's  Lists 
of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement  Programs 
in  accordance  with  E.O.s  12S49  (3  CFR,  1986 
Comp.,  p.  189)  and  12689  (3  CFR,  1989 
Comp.,  p.  235),  "Debarment  and 
Suspension."  This  List  contains  the  names  of 
parties  debarred,  suspended,  or  otherwise 
excluded  by  agencies,  and  contractors 
declared  ineligible  under  statutory  or 
regulatory  authority  other  than  E.0. 12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide  the 
required  certification  regarding  its  exclusion 
status  and  that  of  its  principals. 

Dated:  March  3, 1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  98-5888  Filed  3-11-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Implamentation  of  Section  104  of  the 
Communications  Assistance  for  Law 
Enforcement  Act 

AOENCY:  Federal  Bureau  of  Investigation 

(FBI). 

ACTION:  Final  notice  of  capacity. 

summary:  The  FBI  is  providing  the  Final 
Notice  of  the  requirements  for  actual 
and  maximum  capacity  for  the 
interception  of  the  content  of 
commimications  and  call-identifying 
information  that  telecommunications 
carriers  may  be  required  to  effect  to 
support  law  enforcement's  electronic 
surveillance  needs,  as  mandated  in 
section  104  of  the  Commimications 
Assistance  for  Law  Enforcement  Act 
(GALEA)  (Public  Uw  103-414,  47 
U.S.C.  1001-1010).  On  October  16, 
1995,  the  FBI  published  an  Initial 
Notice  of  Capacity  for  comment  (60  FR 
53643):  and  on  November  9, 1995,  the 
comment  period  was  extended  until 
January  16, 1996.  After  reviewing  the 
comments  received,  the  FBI  published 
the  Second  Notice  of  Capacity  on 
January  14.  1997,  for  comment  (62  FR 
1902).  Comments  were  accepted  on  the 
Second  Notice  of  Capacity  through 
March  15, 1997.  After  reviewing  the 
comments  received,  the  FBI  is  issuing 
this  Final  Notice  of  Capacity. 
OATES:  Effective  Date:  March  12, 1998. 
Compliance  Dates: 

1.  Carrier  Statement  Submission 
Compliance:  September  8, 1998. 

2.  Capacity  Compliance:  March  12, 
2001. 

FOn  FURTHER  INFORMAHON:  Contact  the 
GALEA  Implementation  Section, 
Federal  Bureau  of  Investigation  (FBI), 
P.O.  Box  220450,  Chantilly.  Virginia 
20153-0450  or  call  (800)  551-0336. 
Please  refer  to  your  question  as  a 
capacity  notice  question.  The  FBI  has 
made  this  Final  Notice  of  Capacity,  as 
well  as  its  associated  appendixes, 
available  on  its  Internet  homepage 
(http://www.fbi.gov). 

I.  Background 

A.  Purpose  of  GALEA 

On  October  25, 1994,  President 
Clinton  signed  into  law  the 
Communications  Assistance  for  Law 
Enforcement  Act  (GALEA).  Its  objective 
is  to  make  clear  a  telecommunications 
carrier's  duty  to  cooperate  with  law 
enforcement  with  regard  to  electronic 
surveillance-related  interceptions  for 
law  enforcement  purposes.  (For 
purposes  of  this  notice,  the  word 
"interception"  is  used  to  refer  to  either 


the  interception  of  call  content  or  call- 
identifying  isformation.)  GALEA  was 
enacted  to  preserve  law  enforcement's 
ability,  pursuant  to  court  order  or  other  , 
lawful  authcxization,  to  access  call 
content  and  call-identifying 
information,  including  information  from 
pen  register  and  traps  and  traces,  in  an 
ever-changing  telecommunications 
environment.  On  February  24, 1995,  the 
Attorney  General  delegated  management 
and  administration  responsibilities  of 
GALEA  to  the  FBI  (see  28  GFR  0.85(o)). 
The  FBI  is  implementing  GALEA  on 
behalf  of  all  Federal,  State,  and  local 
law  enforcement. 

In  1968,  when  Congress  statutorily 
authorized  court-ordered  electronic 
surveillance,  there  were  no 
technological  limitations  on  the  number 
of  interceptions  that  could  be 
conducted.  However,  the  onset  of  new 
and  advanced  technologies  has  begun  to 
erode  the  ability  of  the 
telecommunications  industry  to  support 
law  enforcement's  interception  needs. 
In  an  effort  to  preserve  the  ability  to 
conduct  interceptions,  which  is  a  vital 
investigative  tool,  the  Congress 
determined  that  technological  solutions 
must  be  employed,  thereby  necessitating 
greater  levels  of  assistance  from 
telecommunications  carriers. 

The  intent  of  GALEA  is  to  define  and 
clarify  the  level  of  technical  assistance 
required  from  telecommunications 
carriers.  GALEA  does  not  alter  or 
expand  law  enforcement's  fundamental 
statutory  authority  to  intercept 
communications.  It  simply  seeks  to 
ensure  that,  after  law  enforcement 
obtains  legal  authority, 
telecommunications  carriers  will  have 
the  necessary  technical  ability  to  fulfill 
their  statutory  obligation  to 
accommodate  requests  for  assistance. 

B.  Capacity  Notice  Mandate 

Because  many  future  interceptions 
will  be  effected  through  equipment 
controlled  by  telecommunications 
carriers,  GALEA  obligates  the  Attorney 
General  to  provide  carriers  with 
information  they  will  need  (a)  to  be 
capable  of  accommodating  the  actual 
number  of  simultaneous  interceptions 
law  enforcement  might  conduct  as  of 
October  25, 1998,  and  (b)  to  size  and 
design  their  networks  to  accommodate 
the  maximum  number  of  simultaneous 
interceptions  that  law  enforcement 
might  conduct  after  October  25, 1998. 
(Although  actual  and  maximum 
capacity  determinations  represent 
estimates  for  October  25, 1998,  and 
thereafter,  telecommunications  carrier 
compliance  with  capacity  requirements 
is,  by  terms  of  GALEA,  required  3  years 
after  the  effective  date  of  this  Final 


Notice  of  Capacity.)  These  two 
information  elements  are  referred  to  in 
GALEA  as  "actual"  and  "maximum" 
capacity  requirements.  In  accordance 
with  isection  104  of  GALEA,  the  FBI, 
which  has  been  delegated  GALEA 
implementation  responsibilities  from 
the  Attorney  Gegi^eral,  on  behalf  of 
Federal,  State  and  local  law 
enforcement,  must  provide  notice  of 
estimated  future  actual  and  maximum 
capacity  requirements.  The  statute 
defines  these  requirements  as  follows: 

For  actual  capacity:  The  actual  number  of 
communication  interceptions,  pen  registers, 
and  trap  and  trace  devices,  representing  a 
portion  of  the  maximum  capacity,  that  the 
Attorney  General  estimates  that  government 
agencies  authorized  to  conduct  electronic 
surveillance  may  conduct  and  use 
simultaneously  by  the  date  that  is  4  years 
after  the  date  of  enactment  of  GALEA. 

For  maximum  capacity:  The  maximum 
capacity  required  to  accommodate  all  of  the 
communication  interceptions,  pen  registers, 
and  trap  and  trace  devices  that  the  Attorney 
General  estimates  that  government  agencies 
authorized  to  conduct  electronic  surveillance 
may  conduct  and  use  simultaneously  after 
the  date  that  is  4  years  after  the  date  of 
enactment  of  GALEA. 

Although  GALEA  requires  the 
Attorney  General  to  estimate  the  actual 
number  of  communication 
interceptions,  pen  registers,  and  trap 
and  trace  interceptions  that  may  be 
required  simultaneously  by  the  date  that 
is  four  years  after  the  date  of  enactment 
of  GAI^A  (or  three  years  after  the 
effective  date  of  this  Final  Notice  of 
Capacity,  whichever  is  longer)  and 
thereafter,  the  estimates  should  not  be 
interpreted  as  constituting  the  number 
of  interceptions  that  law  enforcement 
intends  to.  or  is  planning  to,  conduct. 
The  numlwr  of  interceptions  that  will 
actually  be  needed  will  be  determined 
by  active  authorized  law  enforcement 
investigations  which  require 
interception  e&rts. 

Under  GALEA,  telecommunications 
carriers  are  required  to  have  an  actual 
capacity  available  for  immediate  use  on 
the  date  that  is  3  years  after  the  effective 
date  of  this  Final  Notice  of  Capacity. 
Maximiun  capacity,  on  the  other  hand, 
is  a  capacity  level  that 
telecommunications  carriers  must  be 
able  to  accommodate  "expeditiously"  if 
law  enforcement  needs  an  increase  in 
the  future.  The  time  frame  for 
"expeditious"  expansion  to  maximum 
capacity  was  not  specified  in  GALEA. 
However,  law  enforcement  typically 
maintains  ongoing  liaison  with 
telecommunications  carriers  serving 
their  areas.  Such  liaison  will  facilitate 
the  needed  technical  capability  and 
capacity  to  be  prearranged,  thereby 
ensuring  that  the  interception  can  begin 
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as  soon  as  the  lawful  authorization  is 
received.  Such  liaison  is  critical  because 
electronic  surveillance  interceptions  are 
by  their  very  nature  time  sensitive.  Law 
enforcement  considers  5  business  days 
from  a  telecommimications  carrier's 
receipt  of  a  court  order  to  be  a 
reasonable  period  of  time  within  which 
to  permit  an  incremental  expansion  up 
to  the  maximum  capacity.  This  time 
frame  is  based  on  past  practice  as  to  the 
time  typically  involved  under  existing 
procedures  used  by  law  enforcement 
and  telecommunications  carriers  to 
make  technical  interception 
arrangements. 

The  term  "expeditious,"  as  used 
herein,  applies  to  section  104  capacity 
requirements  regarding  incremental 
expansion  up  to  the  maximum  capacity. 
It  should  not  be  confused  with 
"expeditious  access"  to  call  content  and 
call-identifying  information  as  used  in 
section  103  of  GALEA,  which  pertains 
to  the  assistance  capability 
requirements. 

Law  enforcement  has  interpreted  the 
maximiun  capacity  chiefly  as  a 
requirement  that  telecommunications 
carriers  will  follow  to  determine  a 
capacity  ceiling.  This  ceiling  is  intended 
to  provide  telecommunications  carriers 
with  a  stable  framework  for  cost- 
effectively  designing  future  capacity 
into  their  networks.  It  also  would 
provide  room  for  accommodating  future 
interception-related  "worst-case 
scenarios."  Establishing  the  maximum 
capacity  will  allow  telecommunications 
carriers  to  assist  law  enforcement  during 
serious,  unpredictable  emergencies 
requiring  unusual  levels  of  interception. 

Consistent  with  GALEA,  this  Final 
Notice  of  Capacity  identifies  the  number 
of  simultaneous  interceptions  that  a 
telecommunications  carrier  should  be 
able  to  accommodate  in  a  given 
geographic  area  as  of  the  date  that  is  3 
years  after  the  effective  date  of  this  Final 
Notice  of  Capacity  and  thereafter.  An 
"interception"  relates  to  accessing  and 
dehvering  all  communications  (call 
content)  or  call-identifying  information 
associated  with  the  telecommunications 
service  of  the  subject  specified  in  a 
court  order  or  other  lawful 
authorization.  The  telecommunications 
service  targeted  for  interception 
includes  all  of  the  services  and  features 
associated  with  the  subject's  wireline/ 
wireless  telephone  number,  or  as 
otherwise  specified  in  the  court  order  or 
lawful  authorization. 

For  a  call  content-based 
"interception",  a  carrier  is  responsible 
for  accessing  and  delivering  all 
communications  and  call-identifying 
information  supported  by  the  subject's 
telecommunications  service.  This  is  the 


case  regardless  of  the  advanced  services 
or  features  to  which  the  subject 
subscribes  (e.g.,  call  forwarding  used  to 
redirect  a  call);  and  notwithstanding 
that  the  subject  may  be  engaged  in  more 
than  one  communication  (e.g.,  a  subject 
is  engaged  in  a  voice  telephone  call  and 
simultaneously  sends  a  fax  or  data 
transmission,  or  a  subject  is  engaged 
with  several  (different)  parties  in  a 
conference  call  and  simultaneously 
communicates  with  a  non-con  ferenced 
party).  For  interceptions  of  call- 
identifying  information  (e.g.,  pen 
registers  and  trap  and  trace  device-based 
interceptions),  a  carrier  is  responsible 
for  accessing  and  delivering  all  call- 
identifying  information  related  to  the 
communications  that  is  generated  or 
received  by  the  subject,  regardless  of  the 
advanced  services  or  features  to  which 
the  subject  subscribes. 

The  fact  that  a  subject  utilizes 
advanced  services  and  features  as  part 
of  his/her  telecommunications  service 
or  is  capable  of  sending  or  receiving 
more  than  one  communication 
simultaneously  does  not  mean  that 
carrier  access  and  delivery  of  each 
constitutes  a  separate  interception. 
Consequently,  telecommunications 
carriers  need  to  ensure  that,  regardless 
of  their  solutions  (which  may  be  varied), 
the  solution  permits  access  and  delivery 
of  all  of  the  communications  or  call- 
identifying  information  for  each 
interception  as  specified  by  the 
interception  order.  Because  of  this 
circumstance,  and  because  GALEA 
forbids  the  Government  from  dictating 
solutions,  law  enforcement  will  be 
available  to  consult  and  work  with 
carriers  as  they  develop  solutions. 

In  some  instances  a 
telecommunications  carrier  may  be  able 
to  meet  the  assistance  capability 
requirements  without  modifying  its 
equipment,  facilities,  or  services.  As  a 
practical  matter,  conventional  methods 
of  effectuating  interceptions  of  call 
content  and  call-identifying 
information,  such  as  loop  extender 
technologies,  may  meet  the 
requirements  of  GALEA  for  some 
subjects  of  court-ordered  interceptions, 
depending  on  the  types  of  services  and 
features  to  which  the  subject  subscribes. 
Telecommunications  carriers  that 
presently  meet  these  requirements 
under  the  circumstances  described 
above  will  be  in  compliance  until  their 
equipment,  facilities,  or  services  are 
replaced  or  significantly  upgraded  or 
otherwise  undergo  major  modification. 
Furthermore,  telecommunications 
carriers  that  cannot  meet  the  assistance 
capability  requirements  may  still  be 
considered  to  be  in  compliance  if  the 
Government  does  not  agree  to  reimburse 


such  carriers  for  modifications  to 
equipment,  facilities,  and  services 
installed  or  deployed  on  or  before 
January  1, 1995.  Such  carriers  will 
continue  to  be  in  compliance  with 
GALEA  until  such  time  as  their 
equipment,  facilities,  or  services  are 
significantly  upgraded,  replaced,  or 
otherwise  undergo  major  modification. 

C.  Initial  Notice  of  Capacity 

On  October  16, 1995,  law 
enforcement's  proposed  estimated 
futiu*  actual  and  maximum  capacity 
requirements  were  presented  in  an 
Initial  Notice  of  Capacity  published  in 
the  Federal  Register  as  mandated  by 
section  104  of  GALEA.  On  November  9. 
1995  the  industry  comment  period  was 
extended  until  January  16, 1996.  The 
Initial  Notice  and  the  comments  on  it 
were  simimarized  in  Section  V  of  the 
Second  Notice  of  Capacity,  published  in 
the  Federal  Register  on  January  14, 
1997  (62  FR  1902). 

D.  Second  Notice  of  Capacity 

Following  the  release  of  the  Initial 
Notice  of  Capacity,  law  enforcement 
consulted  with  telecommimicauons 
industry  representatives,  privacy 
advocates,  and  other  interested  parties 
to  receive  feedback  on  the  method  used 
to  express  estimated  future  actual  and 
maximum  capacity  requirements.  This 
consultative  process  assisted  law 
enforcement  in  understanding  the 
challenges  facing  the  industry  and 
others  in  applying  the  capacity 
requirements.  After  deliberation,  law 
enforcement  refined  its  approach  of 
defining  capacity  requirements  and 
issued  a  Second  Notice  of  Capacity, 
published  in  the  Fedovl  Re^ater  on 
January  14, 1997  (62  FR  1902)  to  more 
fully  articulate  estimated  future  actual 
and  maximum  capacity  requirements. 
Comments  on  the  Second  Notice  of 
Capacity  were  accepted  through  March 
15. 1997.  The  comments  and  the 
responses  to  the  comments  filed 
regarding  the  Second  Notice  of  Capacity 
are  summarized  in  Section  VIl  of  this 
notice.  After  the  pubUcation  of  the 
Second  Notice  of  Capacity,  law 
enforcement  received  comments  and 
recommendations  from 
telecommunications  industry 
representatives,  privacy  advocates,  and 
other  interested  parties  on  the  method 
used  to  express  future  actual  and 
maximum  capacity  requirements. 

E.  Final  Notice  of  Capacity 

This  Final  Notice  of  Capacity  is  being 
issued  after  careful  consideration  of  the 
submitted  comments  to  the  Second 
Notice  of  Capacity.  Ehiring  a  pre- 
publication  review,  the  Government 
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detennined  that  for  some  purposes  this 
Final  Notice  of  Capacity  had  the  force 
and  effect  of  a  rule,  therefore  certain 
administrative  and  regulatory 
requirements  needed  to  be  met  prior  to 
publication.  This  notice  fulfills  the 
obligations  of  the  Attorney  General 
under  section  104(a)(1)  of  GALEA.  As 
mandated  by  section  104(d), 
telecommunications  carriers  have  180 
days  after  the  effective  date  of  this  Final 
Notice  of  Capacity  to  submit  a  Carrier 
Statement  to  the  Government 
identifying  any  of  their  systems  or 
services  that  do  not  have  the 
interception  capacity  set  forth  in  this 
Final  Notice  of  Capacity  to 
accommodate  GALEA'S  section  103 
requirements. 

GALEA  applies  to  all 
telecommunications  carriers  as  defined 
in  section  102(8).  Capacity  notices  will 
eventually  be  issued  covering  all 
telecommunications  carriers.  However, 
this  Final  Notice  of  Capacity  should  be 
viewed  as  the  first  phase  applicable  to 
telecommunications  carriers  offering 
services  that  are  of  most  immediate 
concern  to  law  enforcement — that  is, 
those  telecommunications  carriers 
offering  local  exchange  services  and 
certain  commercial  mobile  radio 
services,  specifically  cellular  service 
and  personal  communications  service 
(PCS).  For  the  purpose  of  this  notice. 
PCS  is  considered  a  service  operating  in 
the  licensed  portion  of  the  2  GHz  band 
of  the  electromagnetic  spectrum,  from 
1850  MHz  to  1990  MHz. 
Telecommunications  carriers  offering 
local  exchange  services  are  referred  to 
hereafter  in  this  notice  as  "wireline" 
carriers,  and  telecommunications 
carriers  offering  cellular  and  PCS 
services  are  referred  to  as  "wireless" 
carriers. 

Generally  speaking,  resellers  of 
telecommunications  services 
("resellers")  lease  some  portion  of  a  host 
carrier's  facilities  which  allows  the 
transmission  or  switching  of  wireline, 
wireless  or  other  electronic 
communications.  Resellers  holding 
themselves  out  for  hire  to  the  public  in 
the  provision  of  telecommunications 
services  subjects  resellers,  as 
telecommunication  carriers  under 
GALEA,  to  the  obligations  of  GALEA. 
For  purposes  of  this  Notice  of  Capacity. 
law  enforcement  believes  that  a  reseller 
and  its  host  carrier  can  be  treated 
collectively,  as  a  single  entity,  given 
their  common  utilization  of  network 
equipment,  facilities,  and  services  to 
which  GALEA  addresses  itself.  This 
Notice  of  Capacity  does  not  address 
resellers'  and  host  carriers'  independent 
obligations  to  ensure  compliance  with 
other  provisions  within  GALEA. 


The  exclusion  from  this  notice -of 
certain  other  telecommunications 
carriers  that  have  services  deployed 
currently  or  anticipate  deploying 
services  in  the  near  term  does  not 
exempt  them  from  any  obligations 
under  GAL£A.  Law  enforcement  will 
consult  with  these  other 
telecommunications  carriers  before 
applicable  capacity  requirements  are 
established  and  subsequent  notices  are 
issued.  Law  enforcement  looks  forward 
to  consulting  with  these  other 
telecommunications  carriers  to  develop 
a  reasonable  method  for  characterizing 
capacity  requirements  for  them. 

n.  Applicable  Administrative 
Procedures  and  Executive  Orders 

A.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

The  Final  Notice  of  Capacity  is  not  a 
major  rule  as  defined  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).'  based 
upon  an  assessment  that  this  Final 
Notice  of  Capacity  will  not  have  an 
annual  effect  on  the  economy  of 
$100,000,060  or  more;  will  not  cause  a 
major  increase  in  costs  or  prices;  and 
will  not  result  in  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  and 
innovation,  or  on  the  ability  of  United 
States-based  companies  to  compete  with 
foreign-based  companies  in  domestic 
and  export  markets. 

B.  Executive  Order  12612 

The  Final  Notice  of  Capacity  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
Federal  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  has  been  determined  that  this  notice 
does  not  create  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

C.  Information  Collection 

The  Final  Notice  of  Capacity  contains 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  Section  V  of  this 
notice  details  the  information  collection 
requirement  associated  with  the  Carrier 
Statement  to  be  submitted  by  carriers. 

D.  Executive  Order  12988 

The  Final  Notice  of  Capacity  meets 
the  applicable  standards  set  forth  in 


sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform. 

E.  Executive  Order  12866 

This  Final  Notice  of  Capacity  has 
been  drafted  and  reviewed  in 
accordance  with  Executive  Order  12866, 
§  1(b),  Principles  of  Regulation.  It  has 
been  determined  that  this  notice  is  not 
a  "significant  regulatory  action"  under 
Executive  Order  12866,  §  3(f), 
Regulatory  Planning  and  Review  and,  in 
particular,  that  this  notice  will  neither 
have  an  annual  economic  impact  on  the 
economy  in  excess  of  $100,000,000,  nor 
will  it  economically  impact  State  and 
local  governments.^  Although  not 
required  by  Executive  Order  12866,  this 
notice  has  been  informally  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB). 

Economic  Assessment 

Using  a  per  intercept  cost  of  $460,' 
the  only  cost  estimate  provided  by  the 
industry,  the  FBI  estimates  that  industry 
compliance  will  not  exceed  $28,926,667 
in  any  one  year  and  will  cost  a  total  of 
$86,780,000  over  a  three  year  period. 
Law  enforcement  estimates  that  the  time 
frame  for  capacity  to  be  deployed  is 
three  years.  If  the  time  is  greater  than 
three  years  then  the  annual  costs  will 
decrease.  Total  estimated  costs  are 
apportioned  as  follows:  $71,300,000  for 
local  exchange  carriers  and  $15,480,000 
for  commercial  radio,  cellular  and  PCS 
service  providers  based  on  the  wireline 
and  wireless  capacity  requirements 
published  in  the  appendixes  of  this 
Final  Notice  of  Capacity.  Furthermore,  it 
should  be  noted  that  carrier  capacity 
compliance  costs  for  equipment, 
facilities  or  services  identified  on  a 
Carrier  Statement,  to  be  submitted 
within  180  days  of  the  effective  date  of 
this  Final  Notice  of  Capacity,  may  be 
eligible  for  Government  reimbursement. 
Until  the  Attorney  General  agrees  to 
reimburse  a  carrier  for  such 
modifications,  that  carrier's  equipment, 
facilities  or  services  shall  be  considered 
compliant  with  this  Final  Notice  of 
Capacity.^  Capacity  costs  associated 
with  any  equipment,  facilities  or 


'  S«e  Subtitle  II  of  the  Contract  with  America 
Advancement  Act  of  1996,  Pub.  L.  No.  104-121. 
Stat.  M7  {19K). 
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'H.  Rep.  No.  103-827,  103d  Cong..  2d  Sess.. 
reprinted  in  1994  U.S.CC.A.N.  3489,  3505.  Page  34. 

'Among  all  the  comments  to  both  the  Initial 
Notice  of  Capacity  and  the  Second  Notice  of 
Capacity,  GTE.  in  its  comments  to  the  Second 
Notice  of  Capacity,  was  the  only  respondent  to 
provide  estimated  capacity  costs.  The  cost  of  S460 
per  intercept  is  btsed  on  the  following  criteria:  (a) 
each  intercept  would  require  the  necessary 
hardware  to  provide  law  enforcement  with  two 
channels,  (b)  the  equipment  used  to  meet  the 
capacity  requirements  would  be  dedicated  solely 
for  law  enforcement  use,  and  (c)  the  S460  represents 
an  average  cost  of  intercept  equipment  and  could 
vary  between  S4S3  and  5470. 

«CALEA.  Section  104(e). 
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services  deployed  after  the  Carrier 
Statement  period  of  180  days  following 
the  effective  date  of  this  Final  Notice  of 
Capacity  will  not  be  eligible  for 
reimbursement. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

A  Government  analysis  of  the 
Unfunded  Mandates  Reform  Act 
(UMRA)  has  determined  this  Final 
Notice  of  Capacity  will  not  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  afbct  small 
governments.  Therefore,  no  actions  are 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA).  Even  so.  the  FBI  has 
voluntarily  abided  by  the  tenets  of  the 
UMRA  throughout  this  final  notice. 

C.  Regulatory  Flexibility  Act— Final 
Regulatory  Flexibility  Analysis  (FRF A) 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.,  as  amended) 
requires  that  an  Initial  Regulatory 
Flexibility  Analysis  (DRFA)  be  prepared 
and  published  with  all  proposed  rules. 
Earlier  analysis  by  the  Government  did 
not  indicate  that  the  Initial  Notice  of 
Capacity  satisfied  the  criteria  set  forth  in 
Section  603(a)  of  the  RFA,  requiring 
completion  of  an  IRFA.  However,  upon 
review  of  comments  submitted  in 
response  to  both  the  Initial  and  Second 
Notices  of  Capacity,  and  upon  further 
consideration  by  DOJ's  Office  of  Policy 
Development,  it  has  been  determined 
that  this  Final  Notice  of  Capacity  does 
fall  within  the  scope  of  the  RFA. 
Therefore,  the  following  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
has  been  completed  in  accordance  with 
the  requirements  of  Section  604  of  the 
RFA. 

Need  for  and  Objectives  of  This  Final 
Notice 

The  Final  Notice  of  Capacity 
implements  section  104(a)  of  the 
Communications  Assistance  for  Law 
Enforcement  Act  (GALEA)  (Public  Law 
103-414),  which  requires  the  Attorney 
General  to  publish  notice  of  the 
estimated  future  actual  and  maximum 
capacity  requirements  that 
telecommunications  carriers  may  be 
required  to  effect  in  support  of 
electronic  surveillance.  The  capacity 
requirements  serve  as  a  means  to 
preserve  law  enforcement's  ability, 
pursuant  to  court  order  or  other  lawful 
authorization,  to  access  call  content  and 
call-identifying  ipformation  in  an  ever- 
changing  telecommunications 
environment. 


Description  and  Estimate  of  the  Number 
of  Small  Entities  To  Which  the  Final 
Notice  Will  Apply 

The  Regulatory  Flexibility  Act  defines 
small  entity  as  having  the  same  meaning 
as  the  terms  small  oi^anization,  small 
government  jurisdiction,  and  small 
business  concern.  Of  these  definitions  of 
small  entity,  this  Final  Notice  of 
Capacity  is  applicable  only  to  small 
business  concerns.^  The  Small  Business 
Act  (15  U.S.C.  632)  defines  a  small 
business  concern  as  one  that  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  In  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  More 
specifically,  small  business  concerns 
within  Standard  Industrial 
Classification  (SIQ  categories  4812 
(Radiotelephone  Communications)  and 
4813  (Telephone  Commimications, 
Except  Radio  Telephone)  are  defined  by 
the  SBA  as  those  having  1.500  or  fewer 
employees.  The  statutory  and  SBA 
definitions  of  "small  business  concern" 
were  used  for  purposes  of  this  FRFA 
analysis. 

Total  Number  of  Telephone 
Companies  Affected.  The  capacity 
requirements  presented  herein  may 
have  a  significant  effect  on  a  minimal 
number  of  telephone  companies  defined 
as  small  businesses  by  the  SBA.  The 
U.S.  Bureau  of  the  Census  (the  Census 
Bureau)  reports  that,  at  the  end  of  1992, 
there  were  3,497  firms  engaged  in 
providing  telephone  services  for  at  least 
1  year.8  This  number  contains  a  variety 
of  different  categories  of  providers, 
including  local  exchange  carriers  (LEG), 
interexchange  carriers,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  and  PCS 
providers.  Some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  business  concerns  or  small 
incumbent  LEGs  because  they  are  not 
"independently  owned  and  operated."' 
For  example,  a  PCS  provider  that  is 
affiliated  with  an  interexchange  carrier 
having  more  than  1,500  employees 
would  not  meet  the  definition  of  a  small 
business  concern.  Consequently,  the  FBI 


'Actual  and  maximum  capacity  requirements 
apply  to  all  telecommunications  carriers  as  defmed 
in  section  102(8)  of  GALEA.  This  Final  Notice  of 
Capacity,  however,  is  intended  to  apply  only  to 
providers  of  local  exchange  service,  commercial 
mobile  radio  service,  cellular  service,  and  personal 
communications  services  (PCS). 

*  United  States  Department  of  Commerce,  Bureau 
of  the  Census,  1992  Census  of  Transportation, 
Communications,  and  Utilities:  Establishment  and 
Firm  Size,  at  Firm  Size  1-123  (indicating  only  the 
number  of  such  firms  engaged  in  providing 
telephone  service  and  not  the  size  of  such  firms) 
(1995)  (1992  Census). 

'  15  U.S.C.  S  632(a)(1). 


estimates  that  fewer  than  3,497 
telephone  service  firms  would  qualify  as 
small  business  concerns  and  be  affected 
by  this  Final  Notice  of  Capacity. 
Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  business  concerns 
that  are  telecommunications  companies 
other  than  radiotelephone  (wireless) 
companies  (Telephone 
Commimications,  Except 
Radiotelephone).  The  Census  Bureau 
reports  that  2,321  such  telephone 
companies  were  in  operation  for  at  least 
1  year  at  the  end  of  1992.»  Employing 
the  SBA's  definition,  a  small  business 
telephone  company  other  than  a 
radiotelephone  company  is  one  with 
1,500  or  fewer  employees."  Of  the  2,321 
non-radiotelephone  companies  Usted  by 
the  Census  Bureau,  2,295  were  reported 
to  have  fewer  than  1,000  employees. 
Thus,  at  least  2,295  non-radiotelephone 
companies  might  qualify  as  small 
entities  or  small  incumbent  LECs  based 
on  employment  statistics.  Since  it  is 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
this  figure  overstates  the  actual  number 
of  non-radiotelephone  companies  that 
would  constitute  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  the  FBI  estimates  that 
there  are  fewer  than  2,295  small  entity 
telephone  communications  companies 
(other  than  radiotelephone  companies) 
that  may  be  affected  by  this  Final  Notice 
of  Capacity. 

Local  Exchange  Carriers.  Neither  the 
FCC  nor  the  SBA  has  developed  a 
definition  of  small  providers  of  local 
exchange  services.  The  closest 
applicable  definition  under  SBA  rules  is 
that  of  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies. »"  The  most 
reliable  source  of  information  regarding 
the  number  of  LEGs  nationwide,  of 
which  the  FBI  is  aware,  appears  to  be 
the  data  that  the  FCC  collects  annually 
in  connection  with  the  TRS 
Worksheet.^'  According  to  most  recent 
data.  1,347  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  ^^  As  some  of 
these  carriers  have  more  than  1,500 
employees,  the  FBI  is  unable  to  estimate 
with  greater  precision  the  number  of 
LEGs  that  would  qualify  as  small 
business  concerns  under  the  SBA's 


•  1992  Census,  supra,  at  Firm  Size  1-123. 

» 13  CFR  S  121.201.  SIC  4812. 

">13  CFR  §  121.201,  SIC  4813. 

'  'Federal  Communications  Commission,  Industry 
Analysis  Division.  Telecommunications  Industry 
Rievenue:  TRS  Fund  Worksheet  Data.  (Average  Total 
Telecommunications  Revenue  Reported  by  Class  of 
Carrier)  (Dec.  1996)  (TRS  Worksheet). 

"TRS  Worksheet  at  Tbl.  1. 
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definition.  Consequently,  the  FBI 
estimates  that  there  are  fewer  than  1,347 
small  incumbent  LECs  that  may  be 
affected  by  this  Final  Notice  of  Capacity. 
Competitive  Access  Providers.  Neither 
the  FCC  nor  the  SBA  has  developed  a 
definition  specifically  appHcable  to 
small  entities  that  are  providers  of 
competitive  access  services  (CAPs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  that  of  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies.*' 
The  most  reliable  source  of  information 
regarding  the  number  of  CAPs 
nationwide,  of  which  the  FBI  is  aware, 
is  the  data  the  FCC  collects  annually  in 
connection  with  the  TRS  Worksheet. 
According  to  most  recent  data,  57 
companies  reported  that  they  were 
engaged  in  the  provision  of  competitive 
access  services.'*  The  FBI  has  no 
information  on  the  number  of  carriers 
that  are  independently  owned  and 
operated,  nor  on  those  that  have  1,500 
or  fewer  employees  and  thus  is  unable 
to  estimate  with  greater  precision  the 
number  of  CAPs  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the  FBI 
estimates  that  there  are  fewer  than  57 
small  entity  CAPs  that  may  be  affected 
by  this  Final  Notice  of  Capacity. 

Radiotelephone  (Wireless)  Carriers. 
The  SBA  has  developed  a  definition  of 
small  business  concerns  for 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  1,176  wireless  companies  in 
operation  for  at  least  1  year  at  the  end 
of  1992.1*  According  to  the  SBA's 
definition,  a  small  business 
radiotelephone  company  is  one 
employing  1.500  or  fewer  persons.'^ 
The  Census  Bureau  also  reported  that 
1,164  radiotelephone  companies  had 
fewer  than  1,000  employees.  Thus,  even 
if  all  of  the  remaining  12  companies  had 
more  than  1,500  employees,  there 
would  still  be  1.164  radiotelephone 
companies  that  might  qualify  as  small 
business  concerns  if  independently 
owned  and  operated.  Because  of  the 
lack  of  information  on  the  number  of 
carriers  that  are  independently  owned 
and  operated,  the  FBI  is  unable  to 
estimate  with  greater  precision  the 
number  of  radiotelephone  carriers  and 
service  providers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the  FBI 
estimates  that  there  are  fewer  than  1,164 
small  business  concerns  considered 


radiotelephone  companies  that  may  be 
affected  by  this  Final  Notice  of  Capacity. 

Cellular  Service  Carriers.  Neither  the 
FCC  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  cellular 
services.  The  closest  applicable 
definition  under  the  SBA  rules  is  that  of 
radiotelephone  (wireless)  companies 
(SIC  4812).  The  mo9t  reliable  source  of 
information  regarding  the  number  of 
cellular  service  carriers  nationwide,  of 
which  the  FBI  is  aware,  is  the  data  the 
FCC  collects  annually  in  connection 
with  the  TRS  Worksheet.  According  to 
most  recent  data,  792  companies 
reported  that  they  were  engaged  in  the 
provision  of  cellular  services. '^  The  FBI 
has  no  information  on  the  number  of 
carriers  that  are  independently  owned 
and  operated,  nor  on  those  that  employ 
1,500  or  fewer  persons,  and  thus  is 
unable  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  the  FBI 
estimates  that  there  are  fewer  than  792 
small  entity  cellular  carriers  that  may  be 
affected  by  this  Final  Notice  of  Capacity. 

Broadband  Personal  Communications 
Service  (PCS)  Licensees.  The  broadband 
PCS  spectrum  is  divided  into  six 
frequency  blocks  designated  A  through 
F  and  the  FCC  has  held  auctions  for 
each  block.  The  FCC  has  defined  small 
entity  in  the  auctions  for  C  and  F  Blocks 
as  an  entity  that  earned  average  gross 
revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years. '^  For  F 
Block,  an  additional  classification  of 
very  small  business  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  earned  average  gross 
revenues  of  not  more  than  $15  million 
for  the  preceding  three  calendar  years. '^ 
These  regulations,  defining  small  entity 
in  the  context  of  broadband  PCS  C  Block 
auctions,  have  been  approved  by  the 
SBA.  No  small  businesses  within  the 
SBA-approved  definition  bid 
successfully  for  licenses  in  A  and  B 
Blocks.  There  were  90  winning  bidders 
that  qualified  as  small  entities  in  the  C 
Block  auctions.  A  total  of  93  small  and 
very  small  business  bidders  won 
approximately  40  percent  of  the  1,479 
licenses  forD.  E.  and  F  Blocks. 
However,  licenses  for  C,  D,  E.  and  F 
Blocks  have  not  been  awarded  fully; 


therefore  few,  if  any.  small  businesses 
currently  provide  PCS  services.  Based 
on  this  information,  the  FBI  concludes 
that  the  number  of  small  broadband  PCS 
licensees  will  include  the  90  winning 
bidders  and  the  93  qualifying  bidders  in 
the  D,  E.  and  F  Blocks,  for  a  total  of  183 
small  PCS  providers  as  defined  by  the 
SBA  and  the  FCC's  auction  rules. 

Rural  Radiotelephone  Service.  The 
FCC  has  not  adopted  a  definition  of 
small  business  specific  to  Rural 
Radiotelephone  Service,  which  is 
defined  in  Section  22.99  of  the  FCC's 
Rules.20  A  subset  of  Rural 
Radiotelephone  Service  is  basic 
exchange  telephone  radio  systems 
(BETRS).2i  Accordingly,  the  FBI  will 
use  the  SBA's  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  1,500  or  fewer 
persons.  "There  are  approximately  1,000 
Rural  Radiotelephone  Service  licensees; 
the  FBI  estimates  that  a  large  majority  of 
them  may  qualify  as  small  entities 
under  the  SBA's  definition. ^^ 

Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  Final  Notice  of  Capacity  does  not 
impose  reporting  or  record  keeping 
requirements  ^3  on  the  entities  to  which 
it  applies.  It  does,  however,  administer 
compliance  requirements,  as  defined  in 
Appendixes  A  through  D  of  this  notice. 

Summary  and  Analysis  of  Significant 
Issues  Raised  by  Public  Comments 

On  October  16. 1995.  the  FBI 
published  an  Initial  Notice  of  Capacity 
for  comment  (60  FR  53643).  On 
November  9, 1995  the  industry 
comment  period  was  extended  until 
January  16, 1996.  After  reviewing 
comments  in  response  to  the  Initial 
Notice  of  Capacity,  the  FBI  published  a 
Second  Notice  of  Capacity  (62  FR  1902). 
Comments  on  the  Second  Notice  of 
Capacity  were  accepted  from  January 
14, 1997.  through  March  15, 1997.  Upon 
review  of  comments  submitted  in 
response  to  both  the  Initial  and  Second 
Notices  of  Capacity,  it  was  determined 
that  issues  and  sentiments  specific  to 
small  entities  were  not  only 
represented,  but  also  shared  by  industry 
as  a  whole.  A  detailed  summary  of 
comments  is  presented  in  Section  VII  of 


"  13  CFR  8 121.201.  SIC  4813. 
"TRS  Worksheet  at  Tbl.  1. 
"  1992  Census  at  Firm  Size  1-123. 
'»  13  CFR  S  121.201.  SIC  4812. 


"TRS  Worksheet  at  Tbl.  1. 

'"See  Amendment  of  Parts  20  and  24  of  the  FCC's 
Rules — Broadbend  PCS  Competitive  Bidding  and 
the  Commercial  Mobile  Radio  Service  Spectrum 
Cap.  Report  and  Order.  11  FCC  Red  7824  (1996). 

1"  See  Amendment  of  Parts  20  and  24  of  the  FCC's 
Rules — Broadbend  PCS  Competitive  Bidding  and 
the  Commercial  Mobile  Radio  Service  Spectrum 
Cap.  Report  and  Order,  11  FCC  Red  7824  (1996). 


20  47  CFR  §22.991 

2'  See  47  CFR  §§22.757—22.759. 

"13  CFR  §  121.201.  SIC  4812. 

2'  To  the  extent  that  CALEA  compliance  may 
entail  reporting  and  recordkeeping  requirements, 
those  issues  are  separate  from  the  capacity 
requirements  covered  in  this  Final  Notice  of 
Capacity  and  are  the  subject  of  a  pending 
proceeding  before  the  FCC.  (Cbmmunications 
Assistance  for  Law  Enforcement  Act,  CC  Docket  No. 
97-213,  released  October  10, 1997). 
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the  notice.  Those  of  particular  interest 
to  small  entities  are  reviewed  below. 
Burden  on  small  companies.  Small 
business  commenters  or  organizations 
representing  small  business  interests 
expressed  concern  that  projected 
capacity  requirements  pose  a  disparate 
economic  burden  on  small 
telecommunications  carriers  that  serve 
areas  in  which  a  single  historical 
incident  involving  a  large  of  number  of 
simultaneous  interceptions  occurred. 
Commenters  were  also  concerned  that 
the  methodology  used  to  develop  the 
projected  capacity  requirements  relies 
far  too  heavily  on  unusually  high 
historical  incidents  and  ignores  routine 
levels  of  interception  activity  over  time. 
One  commenter  stated  that  "a  carrier 
serving  a  small  town,  with  1,000  access 
lines,  could  have  a  greater  capacity 
burden  than  NYNEX  in  New  York  City 
if  the  small  carrier  had  experienced  a 
single  incident  of  major  criminal 
activity  15  years  ago." 2*  As  stated  in 
Section  in  of  the  Notice  (Methodology 
for  Projecting  Capacity  Requirements), 
law  enforcement's  capacity 
requirements  were  estimated  by 
considering  historical  surveillance 
statistics  and  industry  survey  data. 
Furthermore,  as  the  notice  explains, 
historical  intercept  activity  was 
measured  for  the  period  January  1993 
through  March  1995.  Any  intercept 
activity  before  that  time  was  not 
considered  and,  therefore,  is  not  an 
influential  factor  in  estimating  current 
capacity  requirements.  However,  taking 
into  consideration  that  intercept  activity 
may  have  occurred  before  or  after  the 
data  collection  period,  a  historic 
capacity  requirement  of  one  is  used  as 
the  basis  for  estimating  actual  and 
maximum  capacity  requirements  for 
those  geographic  areas  with  no  reported 
interceptions  during  the  survey  period. 

Small  business  commenters  or 
organizations  representing  small 
business  interests  stated  that  historical 
intercept  activity  should  not  be  the  only 
factor  considered  to  derive  capacity 
requirements;  carriers'  market  size  and 
number  of  subscribers  should  also  be 
considered.  23  ^s  indicated  in  Section  HI 
of  the  Notice,  no  conclusive  correlation 
exists  between  the  variables  "location  of 
criminal  activity"  and  "carrier  size." 
Although  some  large  carriers  may  serve 
high  crime  regions  and,  likewise,  some 
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''Comments  of  Cellular  Mobile  Systems  of  St. 
Cloud  General  Partnership,  LLP,  in  response  to  the 
Second  Notice  of  Capacity  Requirements  and 
Request  for  Comments:  Feb.  13. 1997;  Page  2. 

's  Cellular  Mobile  Systems  of  St.  Cloud.  Teleport 
Communications  Croup.  NTCA,  OPASTCO.  POA. 
in  response  to  the  Second  Notice  of  Capacity 
Requirements  aad  Request  for  Comments;  Feb.  13. 
1997. 


small  carriers  low  crime  regions,  no 
causal  relationship  exists. 
Consequently,  law  enforcement's 
historical  analysis  of  electronic 
surveillance  activity  was  based  on 
geographic  location  and  the  actual 
occurrence  of  surveillance 
interceptions.  Again,  available  data  does 
not  indicate  that  a  statistically  vaUd 
relationship  exists  between  law 
enforcement  capacity  requirements  and 
carrier  size,  whether  size  is  determined 
by  subscriber  lines,  geographic 
boundaries,  or  any  other  measure. 

Steps  Taken  To  Minimize  Burdens  on 
Small  Entities 

The  FBI's  guiding  principle  in  the 
development  of  this  Final  Notice  of 
Capacity  was  to  allow  the  maximum 
range  of  compliance  options  to  carriers 
based  on  configurations  of  their 
respective  networks.  The  rule  was 
crafted  to  require  a  minimal  level  of 
estimated  capacity  that  allows  law 
enforcement  to  effectively  meet  pubUc 
safety  needs.  CALEA's  mandate,  which 
requires  that  this  Final  Notice  of 
Capacity  identify  actual  and  maximum 
capacity  requirements,  allows  carriers  to 
configure  their  systems  to  accommodate 
the  lower  level  of  capacity  (actual), 
while  only  requiring  that  they  be  able  to 
expeditiously  expand  to  the  upper  limit 
(maximum)  should  the  need  arise. 

Within  this  firamework,  the  FBI  sought 
and  incorporated  industry  input  at  all 
stages  of  the  rulemaking  process. 
Initially,  the  FBI  met  with 
telecommunications  carriers  and 
associations,  including  the  United 
States  Telephone  Association  (USTA), 
the  Electronic  Communications  Service 
Provider  (ECSP)  Committee,  the 
Organization  for  the  Promotion  and 
Advancement  of  Small 
Telecommunications  Companies 
(OPASTCO),  the  Cellular  Telephone 
Industry  Association  (CTIA),  the 
National  Telephone  Cooperative 
Association  (NTCA)  and  the  Personal 
Communications  Industry  Association 
(POA),  in  order  to  explain  the  CALEA 
capacity  requirements  and  to  solicit 
questions,  comments,  and  opinions 
from  the  industry.  Using  industry  input 
from  these  meetings,  the  FBI  drafted  the 
Initial  Notice  of  Capacity.  While  the 
Initial  Notice  of  Capacity  was  being 
developed,  the  FBI  continued  to  meet 
with  industry  to  discuss  concepts  and 
solicit  industry  consultation.  During 
these  stages,  the  FBI  continued  to  meet 
with  representatives  of  both  wireline 
and  wireless  carriers.  The  FBI  presented 
to  the  ECSP  Committee  the  draft 
methodology  of  the  Initial  Notice  of 
Capacity  and  an  explanation  of  such 
concepts  as  the  applicability  of  actual 


and  maximum  requirements  to 
individual  switches.  In  addition  to 
carrier  representatives.  ECSP  Committee 
membership  included  representatives  of 
various  associations,  including  CTIA, 
NECA,  OPASTCO,  PCIA  and  USTA. 
Again,  the  FBI  soUcited  comments  and 
issued  an  open  invitation  to  meet  with 
anyone  who  wished  to  further  discuss 
the  Initial  Notice  of  Capacity.  This  same 
consultative  procedure  was  followed 
during  the  development  of  the 
subsequent  Second  Notice  of  Capacity. 
Once  the  Second  Notice  of  Capacity  was 
published,  the  FBI  met  again  with  the 
ECSP  committee,  as  well  as  with  various 
individual  carriers  and  associations 
both  before  and  after  its  publication  to 
provide  supplemental  explanations  of 
the  Second  Notice  of  Capacity  and  to 
solicit  comments  and  extend  an 
invitation  to  discuss  the  notice  further. 
The  FBI  maintained  an  ongoing 
dialogue  with  the  telecommunications 
industry  with  regard  to  the  Initial  and 
Second  Notices  of  Capacity  through 
meetings  and  in  response  to  comments. 
In  addition  to  industry  input,  the  FBI 
solicited  advice  from  a  number  of  other 
government  entities  including  the 
Department  of  Justice,  the  FCC,  the 
OMB,  and  the  SBA,  as  well  as  state  and 
local  law  enforcement.26 

The  FBI  recognizes  that  some  small 
telecommunications  carriers  (small 
entities)  offering  service  in  certain 
geographic  areas  with  significant 
intercept  activity  may  be  obligated  to 
afford  significant  interception  capacity. 
At  the  same  time,  the  FBI  also 
recognizes  that  the  capacity 
requirements  represent  a  critical  means 
of  safeguarding  the  public  and, 
consequently,  any  exemption  or 
relaxation  from  compliance  would  not 
be  without  cost.  Therefore,  to  ensure 
that  small  entities  are  not  unduly 
burdened,  the  FBI  is  developing  a 
process  whereby  small  entities  may 
petition  the  Attorney  General  for 
reconsideration  of  their  respective 
capacity  requirements.  The  petition 
evaluation  process  will  include 
consideration  of  a  carrier's  size, 
dynamics  of  the  region  in  which  the 
carrier  operates,  historical  intercept 
activity,  and  law  enforcement's 
electronic  surveillance  needs. 

The  FBI  is  also  drafting  a  Small 
Business  Compliance  Guide  (Guide)  as 
required  by  SBREFA  (5  U.S.C.  Sections 
801-808).  The  Guide  will  be  provided  to 
the  SBA  and  various  industry 
associations  representing  the  interests  of 


''The  FBI  had  a  continuous  dialogue  with 
members  of  lederal,  sute.  and  local  law 
enforcement  between  June  1995  and  September 
1997. 
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small  entities.  It  will  also  be  available 
upon  request  from  the  FBI.  The  Guide 
will  identify  an  FBI  small  business 
liaison  to  assist  small  carriers  with  rule 
application. 

ui  conclusion,  the  FBI  believes  this 
Final  Notice  of  Capacity  is  fair  and 
reasonable.  The  FBI  remains  committed 
to  assisting  small  entities  in  attaining 
compliance.  The  FBI  intends  not  only  to 
maintain  dialogue  with  industry 
representatives  and  the  SBA's  Office  of 
Advocacy  while  developing  the  Small 
Business  Compliance  Guide,  but  also  to 
ensure  that  small  entities  are  provided 
the  necessary  information  and 
assistance  to  attain  compliance  in  the 
least  burdensome  and  most  cost 
eHiective  manner  possible. 

HI.  Methodology  for  Projecting 
Capacity  Requirements 

A.  Overview 

The  GALEA  mandate  set  forth  in 
section  104  obligates  the  Attorney 
General  to  estimate  future  interception 
capacity  requirements  and  marks  the 
first  time  that:  (a)  Information  has  been 
required  to  be  provided  to 
telecommunications  carriers  in  order  for 
them  to  design  future  networks  with 
reference  to  the  amount  of  potential 
future  interception  activity  that  may 
occur,  and  (b)  the  entire  law 
enforcement  community  has  been 
required  to  project  its  collective  future 
potential  nctiads  for  interception.  This 
mandate  has  generated  legitimate 
concern  in  the  law  enforcement 
community  because  telephone 
technology  historically  placed  no 
constraints  on  the  number  of  court- 
ordered  interceptions  that  could  be 
effected.  If  not  implemented  carefully, 
an  under-scoping  of  capacity 
requirements  under  GALEA  would  have 
the  unintended  effect  of  restricting  the 
technical  ability  to  conduct 
interceptions  authorized  in  court  orders. 
If  future  interception  needs  are 
understated,  law  enforcement's 
investigative  abilities  will  be  hampered 
and,  more  importantly,  public  safety 
will  be  jeopardized. 

Capacity  notice  provisions  were 
included  in  GALEA  to  ensure  that  law 
enforcement's  future  interception  needs 
in  a  geographic  area  would  be 
articulated  so  that  telecommunications 
carriers  would  be  put  on  notice  as  to 
their  obligations,  in  terms  of  how  many 
interceptions  they  would  need  to  be 
able  to  effect.  These  provisions  also 
present  a  means  for  telecommunications 
carriers  to  better  understand  the  nature 
and  extent  of  their  existing  statutory 
obKgations  to  accommodate  law 
enforcement's  interception  needs. 


(Because  law  enforcement  requirements 
for  all  types  of  interceptions  are  a 
function  of  authorized  investigations, 
the  estimated  number  that  may  be 
required  in  the  future  cannot  be  zero 
because  that  would  imply  that  there  is 
a  county  or  market  service  area  where 
an  interception  would  not  be  conducted 
or  would  never  be  required.  See  Section 
G  "Establishing  Threshold  Capacity 
Requirements"  for  further  discussion  on 
how  minimum  threshold  interception 
capacities  are  estimated.)  To  establish 
capacity  requirements  that  would  meet 
law  enforcement's  future  potential 
interception  needs,  law  enforcement 
used  a  rigorous  methodology.  Objectives 
of  the  methodology  used  to  establish 
capacity  requirements  are  to  ensure  that 
future  interception  capacity 
requirements  would  (a)  Be  rationally 
grounded,  and  based  on  historical 
interception  activity,  (b)  ensure  that 
public  safety  is  not  compromised,  (c) 
provide  telecommunications  carriers 
with  a  degree  of  certainty  regarding  law 
enforcement's  potential  interception 
needs  over  a  reasonable  period  of  time, 
(d)  be  based  on  well-recognized 
geographic  areas  affected,  and  (e)  not 
dictate  a  solution  to  the  industry. 

The  methodology  consisted  of  these 
steps: 

•  Collecting  information  on  historical 
interception  activity 

•  Determining  geographic  areas  for 
identifying  capacity  requirements 

•  Deriving  a  basis  for  determining 
capacity  requirements  for  wireline 
carriers 

•  Deriving  a  basis  for  determining 
capacity  requirements  for  wireless 
carriers 

•  Deriving  growth  factors  for 
projecting  future  capacity  requirements 
from  historical  information 

•  Establishing  threshold  capacity 
requirements. 

B.  Collecting  Information  on  Historical 
Interception  Activity 

To  comply  with  GALEA'S  mandate  to 
project  future  capacity  needs,  law 
enforcement  believed  it  was  essential  to 
first  establish  a  historical  baseline  of 
interception  activity  from  which  future 
interception  needs  could  be  projected. 
This  effort  entailed  a  detailed  review 
and  analysis  of  the  available 
information  on  recent  federal,  state,  and 
local  law  enforcement  interceptions 
throughout  the  United  States.  Such 
information  had  never  before  been 
collected  in  a  single  repository. 
Amassing  this  detailed  and  extremely 
sensitive  information  required  an 
unprecedented  and  time-consuming 
effort.  It  involved  identifying  sources 
from  which  accurate  information  could 


be  retrieved  efficiently.  The  information 
required  included  the  numbers  of  all 
types  of  interceptions  (communications, 
pen  register,  and  trap  and  trace) 
performed  by  federal,  state,  and  local 
law  enforcement  agencies,  in  terms  of 
the  actual  number  of  telephone  lines 
intercepted  at  each  locality.  (For 
purposes  of  this  notice,  the  word  "line" 
refers  to  the  transmission  path  from  a 
subscriber's  terminal  to  the  network  via 
a  wireline  or  wireless  medium.) 

The  Wiretap  Report,  published 
annually  by  the  Administrative  Office  of 
the  United  States  Courts,  was  a  valuable 
source  of  historical  information  on 
criminal  Title  HI  (call  content)  court 
orders;  however,  it  did  not  identify  the 
actual  nimiber  of  interception  lines 
associated  with  each  court  order  or, 
more  importantly,  the  vastly  greater 
number  of  lines  associated  with  call- 
identifying  information  interceptions 
(e.g.,  firom  pen  registers  and  traps  and 
traces)  that  have  been  performed  by  all 
law  enforcement  agencies.  Even  though 
law  enforcement  used  information  on 
the  number  of  court  orders  reported  in 
the  Wiretap  Report  for  forecasting 
purposes  {iS  described  later  in  this 
section,  the  report  did  not  contain  the 
necessary  line-related  information 
needed  to  identify  the  level  of  past 
interceptions  for  establishing  a  « 

historical  baseline  of  activity. 

To  obtain  line-related  information 
regarding  past  simultaneous 
interceptions,  records  of  interception 
activity  were  acquired  from 
telecommunications  carriers  as  well  as 
law  enforcement  officials,  and  from  the 
federal  and  state  Clerks  of  Court  offices 
(the  official  repositories  for  all 
interception  court  orders)  through  a 
survey.  The  objective  of  the  survey 
effort  was  to  determine  the  numbers  of 
all  types  of  interceptions 
(communications,  pen  register,  and  trap 
and  trace)  conducted  between  January  1. 
1993,  and  March  1, 1995,  for  all 
geographic  areas.  Highly  sensitive 
information  pwtaining  to  each 
interception  was  collected,  including 
interception  start/end  dates  and  area 
code  and  exchange.  The  time  period  of 
January  1, 1993  to  March  1, 1995  was 
chosen  to  obtain  recent  interception 
information  that  was  reasonably 
retrievable  given  the  time  constraint 
imposed  by  GALEA  with  regard  to 
publishing  a  Notice  of  Capacity. 

Approximately  1,500 
telecommimications  carriers, 
representing  nearly  all  wireline  and 
cellular  telephone  companies  (as  of 
March  1995),  were  requested  to  provide 
information  identifying  where  and  how 
many  interceptions  had  occurred  within 
their  networks  during  the  survey  period. 


Records  were  submitted  by 
approximately  66  percent  of  the 
telecommunications  carriers  surveyed. 
To  ensure  receipt  of  information  firom  a 
comprehensive  representation  of  the 
telecommunications  industry,  law 
enforcement  worked  closely  with 
telecommunications  carriers  serving 
large  markets  or  unique  geographic 
areas.  Such  carriers  included  the 
Regional  Bell  Operating  Companies 
(RBCX:),  GTE,  and  the  largest  providers 
of  cellular  service. 

Sensitive  interception  records 
maintained  under  seal  within  the  Clerks 
of  Court  offices  were  acquired  through 
two  separate  efforts.  Federal  court  order 
information  was  collected  under  specid 
court  orders  directing  the  unsealing  of 
this  information  for  the  limited  purpose 
of  issuing  capacity  notices  required 
under  section  104  of  CALEA.  State  and 
local  law  enforcement  records  were 
collected  with  the  assistance  of  the 
offices  of  the  State  Attorney  Generals. 
District  Attorneys,  and  state-wide 
prosecutors.  This  effort  resulted  in  the 
collection  of  information  on  all  federal 
law  enforcement  interception  activity 
for  the  period  surveyed  and  information 
on  interceptions  by  state  and  local  law 
enforcement  from  most  states.  (Some 
states'  laws  do  not  authorize  the 
conduct  of  all  types  of  interceptions, 
e.g.,  call  content  interceptions,  and 
other  states  do  not  maintain  retrievable 
records  of  all  historical  interception 
activity.) 
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C.  Determining  Geographic  Areas  for 
Identifying  Capacity  Requirements 

Section  104(a)(2)(B)  of  CALEA 
requires  law  enforcement  to  identify,  to 
the  maximum  extent  practicable,  the 
capacity  needed  at  "specific  geographic 
locations."  In  addressing  this  mandate, 
law  enforcement  decided  that  using 
point-specific  sites,  such  as  switch 
locations,  dty  blocks,  or  neighborhoods, 
would  not  be  appropriate  because  it 
would  not  properly  take  into  account 
movement  in  criminal  activity  and 
could  lead  to  the  compromise  of 
sensitive  investigations.  Also,  law 
enforcement  believed  that  any 
geographic  designation  used  should  not 
be  subject  to  frequent  change,  should 
relate  to  discernible  and  officially 
recognized  geographic  territorial 
boundaries,  and  should  be  commonly 
understood  by  the  affected  parties. 

It  was  also  considered  essential  that 
the  geographic  designations  be  ones 
that:  (a)  Historically  have  not  been 
affected  by  regulatory  changes  in  the 
telecommunications  marketplace,  (b) 
would  allow  flexibility  for 
telecommunications  carriers  in 
developing  solutions,  and  (c)  would  not 


be  affected  by  changes  in  the 
configurations  of  telecommunications 
networks. 

Law  enforcement  concluded  that,  for 
wireline  carriers,  coimty  boundaries  or 
their  equivalent  best  met  the  criteria 
above  and  should  be  used  to  define  the 
geographic  locations  for  projecting 
future  capacity  requirements.  (For 
purposes  of  this  notice,  the  term 
"county"  includes  boroughs  and 
parishes,  as  well  as  the  EHstrict  of 
Coliunbia  and  a  few  independent  cities 
in  Missouri,  Maryland.  Nevada,  and 
Virginia  that  are  not  part  of  any  county. 
U.S.  territories  such  as  American 
Samoa.  Guam,  the  Mariana  Islands. 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
are  treated  similarly.)  Further,  using  the 
geographic  designation  of  a  county  in 
this  way  was  deemed  appropriate 
because  it  is  used  by  both 
telecommunications  carriers  and  law 
enforcement.  Telecommunications 
carriers  pay  county  taxes  and  fees  and 
are  affected  bytounty  regulations. 
Likewise,  law  enforcement's  legal 
territorial  jurisdictions  frequently  are 
drawn  based  on  county  boundaries,  and 
resources  for  law  enforcement  are  often 
allocated  on  a  coimty  basis. 

For  wireless  carriers,  individual 
county  boundaries  were  not  considered 
to  be  a  feasible  geographic  designation 
for  identifying  capacity  requirements. 
Instead,  law  enforcement  determined 
that  v«rireless  market  service  areas — 
Metropolitan  Statistical  Areas  (MSA), 
Rural  Statistical  Areas  (RSA),  Major 
Trading  Areas  (MTA),  and  Basic 
Trading  Areas  (BTA)— would  be  more 
appropriate  geographic  designations. 
Although  wireless  market  service  areas 
comprise  sets  of  counties,  market 
service  areas  best  take  into  account  the 
greater  inherent  mobility  of  wireless 
subscribers.  Furthermore,  what  is  most 
important  is  that  historical  information 
on  wireless  interceptions  could  only  be 
associated  with  market  service  areas. 

The  approach  selected — using 
counties  for  wireline  carriers  and 
market  service  areas  for  wireless 
carriers — was  also  responsive  to 
comments  on  the  Initial  Notice  of 
Capacity  urging  that  the  two  types  of 
telecommunications  carriers  be  treated 
separately;  thus,  different  geographic 
designations  should  appropriately 
apply. 

D.  Deriving  a  Basis  for  Determining 
Capacity  Requirements  for  Wireline 
Carriers 

Having  estabUshed  the  county  as  the 
appropriate  geographic  area  for 
identifying  capacity  requirements  for 
wireline  carriers,  law  enforcement  had 
to  decide  on  a  basis  for  determining 


capacity  requirements  for  each  county. 
Section  104(a)(2)(A)  of  CALEA  stated 
that  the  capacity  requirements  could  be 
based  on  type  of  equipment,  type  of 
service,  number  of  subscribers,  type  or 
size  of  carrier,  or  nature  of  service  area, 
but  allowed  the  use  of  "any  other 
measure."  Law  enforcement  chose  to 
use  the  historical  interception  activity 
associated  with  telecommunications 
equipment  located  within  a  county  as 
the  most  logical  basis  for  making 
determinations  about  projected  capacity 
requirements  in  a  county. 

Each  wireline  interception  reported 
during  the  historical  period  surveyed 
(January  1.  1993.  to  March  1,  1995)  was 
associated  with  a  telecommunications 
switch,  based  on  its  area  code  and 
exchange  (frequently  referred  to  as  its 
"NPA/NXX  code"),  as  found  in  the 
April  1995  version  of  the  Local 
Exchange  Routing  Guide  (LERG) 
published  by  Bellcore.  The  LERG 
contains  information  on  the  switching 
systems  and  exchanges  of  wireline 
carriers  and  is  considered  to  be  an 
authoritative  source  by  the 
telecommunications  industry. 
Thereafter,  teleconununications 
switches  were  associated  to  counties  by 
using  the  vertical  and  horizontal 
coordinates  marking  the  switch's 
physical  location. 

GALEA  also  required  that  capacity 
requirements  be  expressed  in  terms  of 
"simultaneous"  interceptions.  Law 
enforcement  chose  to  consider 
interceptions  occurring  on  the  same 
day.  rather  than  at  exactly  the  same 
moment,  as  being  simultaneous."  This 
time  frame  was  logical  frtim  a  law 
enforcement  perspective,  because 
interception  court  orders  are  authorized 
for  a  certain  number  of  days  as  opposed 
to  some  other  unit  of  time.  Additionally, 
the  time  frame  of  one  day  was 
compatible  with  the  historical  data  that 
was  recorded  only  in  days. 

The  daily  interception  activity  of  each 
switch  in  a  county  was  examined,  and 
the  single  day  with  the  most 
interceptions  during  the  period 
surveyed  was  used  to  identify  the 
switch's  highest  number  of 
simultaneous  interceptions.  Thereafter, 
the  highest  number  of  simultaneous 
interceptions  identified  for  each  switch 
in  the  county  was  totaled  to  produce  a 
historical  baseline  for  the  county.  Law 
enforcement  believed  that  this  approach 
provided  a  reasonable  representation  of 


»'  Through  the  survey,  the  FBI  was  able  to 
accurately  discern  the  number  of  interceptions  that 
were  authorized  simultaneously  for  any  given  day. 
As  might  well  have  been  expected,  it  was 
impossible  for  the  FBI  to  discern  the  number  of 
interceptions  that  «vere  efifected  simultaneously 
down  to  the  hour,  minute,  or  second. 
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past  interception  needs  for  the 
geographic  area  during  the  period 
surveyed.  This  approach  also  avoided 
the  problems  that  would  be  inherent  in 
trying  to  specify  capacity  requirements 
for  interceptions  on  a  site-specific  or 
equipment-specific  basis  because  of  the 
fluid  nature  of  interceptions  conducted 
over  time  and  because  of  changes  in 
equipment  and  the  services  that  the 
equipment  supports.  After  determining 
the  county's  historical  baseline,  law 
enforcement  sought  to  establish  an 
appropriate  means  of  utiUzing  that 
activi^  as  a  basis  for  projecting  future 
capacity  requirements,  hi  the  Initial 
Notice  of  Capacity,  requirements  were 
expressed  as  a  percentage  of  the 
engineered  capacity  of  equipment, 
facilities,  and  services.  It  was  thought 
that  in  so  doing,  carriers  would  have 
more  flexibility  in  addressing  the 
capacity  requirements.  Comments  on 
the  Initial  Notice  of  Capacity,  however, 
questioned  the  meaning  of  engineered 
capacity  and  recommended  that 
capacity  requirements  be  expressed  as 
fixed  numbers  rather  than  as 
percentages.  In  response,  law 
enforcement  re-examined  this  issue  and 
found  that  using  fixed  numbers  for  each 
county  would  be  a  clearer  way  to 
express  capacity  requirements  without 
tying  them  to  constantly-changing 
components  of  telecommunications 
networks. 

E.  Deriving  a  Basis  for  Determining 
Capacity  Requirements  for  Wireless 
Carriers 

Having  established  the  market  service 
area  as  the  appropriate  geographic  area 
for  identifying  futiire  capacity 
requirements  for  wireless  carriers,  law 
enforcement  had  to  decide  on  a  basis  for 
determining  capacity  requirements  for 
each  market  service  area.  Each  cellular 
interception  reported  during  the  period 
surveyed  (January  1, 1993,  to  March  1, 
1995)  was  associated  with  a  cellular 
market  service  area  using  the  August 
1995  version  of  the  Cibemet  database, 
which  contains  information  on  roaming 
and  billing  arrangements  for  cellular 
networks  and  is  considered  to  be  an 
authoritative  source  by  the 
telecommunications  industry. 
Thereafter,  the  single  day  with  the  most 
interceptions  during  the  period 
surveyed  was  identified  and  used  as  the 
historical  baseline  for  each  market 
service  area. 

EKie  to  the  similarities  between 
cellular  and  PCS,  law  enforcement  used 
the  historical  interception  activity  of 
cellular  carriers  to  develop  projections 
of  future  capacity  requirements  for  PCS 
carriers.  Cellular  markets  are  defined  by 
MSAs  and  RSAs,  and  PCS  markets  are 


defined  by  MTAs  and  BTAs.  Historical 
cellular  interception  activity  was 
mapped  to  a  PCS  market  service  area. 
Again,  the  single  day  with  the  most 
interceptions  during  the  period 
surveyed  was  identified  and  used  as  the 
historical  baseline  for  the  market  service 
area. 

To  be  responsive  to  comments  on  the 
Initial  Notice  objecting  to  the  use  of 
percentages  of  engineered  capacity,  law 
enforcement  found  that  using  fixed 
numbers  rather  than  percentages  was 
also  an  appropriate  means  to  express 
capacity  requirements  for  wireless 
carriers. 

F.  Deriving  Growth  Factors  for 
Projecting  Future  Capacity 
Requirements  From  Historical 
Information 

Section  104  of  CALEA  requires  the 
Attorney  General  to  project  future 
requirements  for  actual  and  maximum 
capacity.  As  discussed  previously  in 
this  notice,  law  enforcement  derived  a 
baseline  for  these  estimates  from  the 
historical  interception  activity  in 
geographic  areas  defined  as  counties  for 
wireline  carriers  and  market  service 
areas  for  wireless  carriers  during  the 
period  surveyed.  To  project  future 
capacity  requirements,  growth  factors 
were  developed  and  applied  to  the 
historical  information. 

As  noted,  comments  on  the  Initial 
Notice  of  Capacity  recommended  that 
capacity  requirements  be  stated 
separately  for  wireline  and  wireless 
carriers.  In  response,  law  enforcement 
derived  distinct  growth  factors  for 
wireline  and  wireless  carriers. 

1.  Formulas 

As  discussed  below,  four  growth 
factors  were  used  in  this  Final  Notice  of 
Capacity  to  project  future  capwdty 

requirements:  Awireime,  Awirelew.  Mwireline. 

and  MwireiCT*.  The  "A"  factors  were 
appUed  to  historical  interception 
activity  to  estimate  futiu*  actual 
capacity  requirements  as  of  October 
1998,  and  the  "M"  factors  were  used  to 
estimate  future  maximum  capacity 
requirements. 

The  formulas  used  for  the  projections 
were: 

WireHne: 

Future  Actual  Capacity  Requirement 
in  a  County  Equals  The  Historical 
Interception  Activity  in  the  County 
Multiplied  by  Awireiine 

Future  Maximum  Capacity 
Requirement  in  a  Coiuity  Equals 
The  Future  Actual  Capacity 
Requirement  in  the  County 
Multiplied  by  Mwireiine 
Wireless: 

Future  Actual  Capacity  Requirement 


in  a  Market  Service  Area  Equals 
The  Historical  Interception  Activity 
in  the  Market  Service  Area 

Multiplied  by  Awiniess 
Future  Maximiun  Capacity 
Requirement  in  a  Market  Service 
Area  Equals  The  Future  Actual 
Capacity  Requirement  in  the  Market 
Service  Area  Multiplied  by  Mwireieu 
All  of  the  resulting  requirements  for 
future  actual  and  maximum  capacity 
were  rounded  up  to  the  next  whole 
nimiber. 


2.  Growth  Factors 

The  growth  factors  used  herein  were 
derived  solely  from  analysis  related  to 
the  historical  interception  information. 
Three  sources  of  historical  information 
were  deemed  to  provide  relevant 
information  to  be  considered  as  growth 
factors:  (a)  The  number  of  court  orders 
for  call  content  interceptions  which  was 
obtained  from  the  Wiretap  Report 
published  by  the  Administrative  Office 
of  United  States  Courts  for  the  time 
period  1980  through  1995;  (b)  the 
number  of  court  ordera  for  call- 
identifying  information  from  pen 
register  and  trap  and  trace  interceptions, 
which  was  obtained  from  reports 
published  by  the  Department  of  Justice 
(DOJ)  doctmienting  pen  register  and  trap 
and  trace  usage  by  DOJ  agencies  for  the 
time  pieriod  19B7  through  1995;  and  (c) 
the  historical  baseline  niunber  of  call 
content  interceptions  and  interceptions 
of  call-identifying  information,  which 
was  obtained  from  the  survey  of  law 
enforcement  and  industry  for  the  time 
period  January  1, 1993,  through  March 
1, 1995. 

To  project  the  future  numerical  level 
of  court  orders,  statistical  and  analytical 
methods  were  applied  to  the  historical 
interception  information.  It  should  be 
understood  that  the  projections  for  the 
number  of  potential  future  court  orders 
do  not  mean  that  they  are  the  numbers 
of  orders  that  law  enforcement  will  in 
fact  obtain  or  intends  to  obtain.  Rather, 
they  are  part  of  a  statistical  method  used 
to  derive  growth  factors  that  would  be 
useful,  ultimately,  in  calculating  future 
actual  and  maximum  capacity 
requirements. 

A  commonly-used  analytical  tool  for 
projections,  knowm  as  Best-Fit-Line 
analysis,  was  used  to  track  the  number 
of  court  orders  over  time  and  then  to 
project  the  number  into  the  future. 
Projections  were  made  for  call  content 
court  orders  for  wireline  and  wireless 
for  the  year  1998  and  the  year  2004. 
Projections  were  also  made  for  the 
vastly  greater  number  of  pen  register 
and  trap  and  trace  court  orders  for 
wireline  and  wireless  for  the  year  1998 
and  the  year  2004.  Composite  growth 
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figures  for  wireline  interceptions  and  for 
wireless  interceptions  were  then 
calculated  by  weighting  the  court  order 
projections  by  the  relative  number  of 
call  content  interceptions  and 
interceptions  of  call-identifying 
information  during  the  period  surveyed. 

The  resulting  Awireline  and  Awmless 

growth  factors  were  based  on  the  1998 
projections.  The  Mwireiine  and  Mwhe^si 
growth  factors  were  based  on  the  2004 
projections.  The  year  1998  was  selected 
to  comply  with  the  statutory  language  of 
GALEA  requiring  law  enforcement  to 
estimate  actual  capacity  requirements 
by  that  time.  The  year  2004  was  selected 
because  it  provided  a  10-year  period 
after  the  passage  of  GALEA,  a  period 
that  was  considered  reasonable  for 
projecting  maximum  capacity 
requirements.  It  was  also  considered  to 
be  a  rational  period  for  constituting  a 
stable  capacity  ceiling  and  a  design 
guide. 

The  value  derived  for  Awhrime  is  1.259;- 
the  value  derived  for  Awireieu  is  1.707; 
the  value  derived  for  Mwireiine  is  1.303; 
and  the  value  derived  for  Mwireien  is 
1.621.  These  growth  factors  can  also  be 
translated  into,  and  understood  in  terms 
of,  annual  growth  rates  for  capacity 
requirements.  For  vtrireline,  if  computed 
annually,  growth  rates  are  5.92  jwrcent 
for  the  period  from  1994  through  1998, 
and  4.55  percent  for  the  period  from 
1998  through  2004.  For  wireless,  if 
computed  annually,  growth  rates  are 
14.30  percent  and  8.38  percent 
respectively,  for  the  same  time  periods. 
Of  relevance  in  determining  the 
differences  in  growth  rates  are  the 
expectations  of  overall  business  growth 
for  wireline  and  wireless  telephone 
services.  Market  projections  for  wireline 
show  a  steady  growth  rate  of  3.5  percent 
annually,  and  wireless  annual  growth  is 
projected  to  be  12.0  percent  during  each 
of  the  next  10  years. 

For  more  information  on  how  the 
growth  factors  were  derived,  refer  to 
Appendix  E  which  is  available  in  the 
FBI's  reading  room. 

G.  Establishing  Threshold  Capacity 
Requirements 

In  its  review  of  historical  interception 
activity,  law  enforcement  found  that 
numerous  counties  and  market  service 
areas  had  no  interception  activity 
during  the  time  period  surveyed.  Under 
the  methodology  described  above,  these 
counties  and  market  service  areas  would 
have  future  actual  and  maximum 
capacity  requirements  equal  to  zero. 
However,  the  establishment  of  future 
capacity  requirements  of  zero  would  not 
provide  even  a  minimal  level  of 
interception  capacity,  nor  would  it 
address  growth  flexibility,  and  it  would 


largely  undermine  the  intent  of  GALEA, 
which  is  to  preserve  law  enforcement's 
ability  to  conduct  some  level  of 
interceptions  everywhere.  Additionally, 
it  is  possible  that  law  enforcement  may 
have  conducted  interceptions  in  these 
areas  before  or  after  the  period 
surveyed,  and  it  may  well  have  to  do  so 
again.  Experience  has  shown  that 
criminal  activity  can  occur  anywhere. 
Therefore,  law  enforcement  must  be 
capable  of  conducting  a  number  of 
interceptions  in  all  areas.  Gonsequently, 
minimum  threshold  baseline  capacities 
were  developed  for  counties  and  market 
service  areas  that  otherwise  would  have 
had  a  capacity  requirement  of  zero 
under  the  above  methodology. 

For  wireline  telephone  service  offered 
in  counties,  law  enforcement  examined 
the  distribution  of  historical 
interception  activity  and  foimd  that 
many  counties  had  no  interceptions, 
and  many  others  had  only  one 
interception  during  the  time  period 
surveyed.  To  avoid  having  counties 
with  no  future  capacity  requirements, 
law  enforcement  decided  to  treat 
counties  with  zero  historical 
interceptions  as  if  they  had  one 
interception.  Hence,  when  the  grov^rth 
factors  for  counties  were  applied,  it 
produced  a  future  actual  capacity 
requirement  of  two  simultaneous 
interceptions  and  a  future  maximum 
capacity  requirement  of  three 
simultaneous  interceptions. 

For  wireless  market  service  areas,  law 
enforcement  took  a  similar  approach. 
Here,  too,  it  found  that  many  market 
service  areas  had  no  interceptions 
during  the  time  period  surveyed.  Law 
enforcement  chose  to  treat  these  market 
service  areas  as  if  they  had  one 
interception.  Hence,  when  the  growth 
factors  for  wireless  carriers  were  applied 
to  these  market  service  areas,  the  result 
was  a  future  actual  capacity  requirement 
of  two  simultaneous  interceptions  and  a 
future  maximum  capacity  requirement 
of  four  simultaneous  interceptions. 

IV.  Alternative  Analysis 

Gonsideration  was  given  to 
potentially  effective  and  feasible 
alternatives  to  this  rule.  However,  as 
discussed  in  this  Alternative  Analysis 
section.  Law  enforcement  determined 
that  alternatives  were  not  viable  in  that 
they  either  (1)  Would  impose  undue 
burdens  by  not  allowing  companies  the 
flexibility  to  use  the  efficiencies  of  their 
networks  to  efficiently  meet  the 
requirements;  (2)  would  potentially 
impose  unfair  burdens  to  companies 
with  specific  types  of  equipment;  (3) 
would  not  meet  the  needs  of  law 
enforcement;  or,  (4)  would  not  take  into 


consideration  the  differences  between 
the  wireline  and  wireless  market. 

A.  Alternative  Approaches  Considered 
in  Determining  Capacity  Requirements 

Law  enforcement  considered  and 
rejected  a  number  of  alternatives  while 
developing  this  rule.  Initially,  law 
enforcement  considered  whether  a  new 
regulation  was  actually  necessary.  That 
a  notice  was  required  was  obvious  from 
the  mandate  of  GALEA  Section  104. 
which  directs  the  Attorney  General  on 
behalf  of  all  law  enforcement  entities  to 
publish  notice  of  the  actual  and 
maximum  capacity  requirements  that 
telecommunications  carriers  may  be 
required  to  effect  in  support  of  lawfully 
authorized  electronic  surveillance.  Law 
enforcement  could  identify  no  other 
existing  regulations  which  might 
provide  viable  alternatives.  Ultimately, 
law  enforcement  determined  that  it  was 
necessary  to  develop  new  regulations 
which  were  both  industry  and  GALEA 
specific.  This  rule  is  the  resuh  of  that 
development  effort. 

B.  Alternative  Promulgated  in  Initial 
Notice  of  Capacity 

In  accordance  with  GALEA  104(a)(2), 
the  Government  examined  many 
different  alternatives  of  expressing  the 
capacity  requirements.  The  alternatives 
included  basing  the  requirements  upon 
the  type  of  equipment,  type  of  service, 
number  of  subscribers,  type  of  carrier, 
and  nature  of  service  area.  In  fulfilling 
the  mandated  role  described  above,  law 
enforcement  examined  a  number  of 
alternative  approaches  in  expressing  the 
capacity  required  at  specific  geographic 
locations.  On  October  16.  1995,  law 
enforcement's  proposed  future  actual 
and  maximtun  capacity  requirements 
were  presented  in  an  Initial  Notice  of 
Capacity  published  in  the  Federal 
Register  (60FR53643).  Comments  on  the 
Initial  Notice  were  accepted  through 
January  16, 1996. 

In  the  Initial  Notice  of  Capacity  the 
actual  and  maximum  capacity 
requirements  were  presented  as  a 
percentage  of  the  engineered  capacity  of 
the  equipment,  facilities,  and  services 
that  provide  a  customer  or  subscriber 
vfith  the  ability  to  originate,  terminate, 
or  direct  communications.  Engineered 
capacity  referred  to  the  maximum 
number  of  subscribers  that  could  be 
served  by  that  equipment,  facility,  or 
service.  The  percentage  were  to  apply  to 
both  the  engineered  subscriber  capacity 
of  a  switch  and  to  non-switch 
equipment  (i.e.,  network  peripherals) 
involved  in  the  origination,  termination, 
or  direction  of  communications. 
Percentages  were  used  rather  than  fixed 
numbers  due  to  the  dynamics  and 
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diversity  of  the  telecommunications 
industry.  The  use  of  percentages  was 
expected  to  allow  telecommunications 
carriers  the  flexibility  to  adjust  to 
changes  in  marketplace  conditions  or 
changes  in  the  number  of  subscribers, 
access  lines,  equipment,  facilities,  etc., 
and  still  know  the  required  level  of 
capacity.  The  percentages  were  then 
applied  to  three  categories,  based  upon 
geography  and  historical  intercept 
activities. 

As  a  result  of  extensive  consultation 
with  Federal,  State,  and  local  law 
enforcement  agencies, 
telecommunications  carriers,  providers 
of  telecommunications  support  services, 
and  manufacturers  of 
telecommunications  equipment,  the  FBI 
proposed  the  following  capacity 
requirements:  each  telecommunications 
carrier  would  have  needed  the  ability  to 
meet  the  capability  assistance 
requirements  deHned  in  section  103  of 
the  GALEA  for  a  number  of 
simultaneous  pen  register,  trap  and 
trace,  and  communication  interceptions 
equal  to  the  percentage  of  the 
engineered  capacity  of  the  equipment, 
facilities,  or  services  that  provide  a 
customer  or  subscriber  with  the  ability 
to  originate,  terminate,  or  direct 
communications. 

Each  telecommunications  carrier 
would  have  needed  to  ensure  that  it 
could  expeditiously  increase  its 
capacity  to  meet  the  assistance 
capability  requirements  defined  in 
section  103  of  the  GALEA  for  a  number 
of  simultaneous  pen  register,  trap  and 
trace,  and  communication  interceptions 
equal  to  the  percentage  of  the 
engineered  capacity  of  the  equipment, 
facilities,  or  services  that  provide  a 
customer  or  subscriber  with  the  ability 
to  originate,  terminate,  or  direct 
communications.  When  translated  from 
percentages  to  numbers,  capacity 
requirements  would  have  been  rounded 
up  to  the  nearest  whole  number. 

As  noted  above,  the 
telecommunications  industry  generally 
expressed  the  view  that  this  approach 
was  less  useful  than  expressing  capacity 
requirements  with  fixed  numbers. 
Gonsequently,  this  approach  was 
abandoned  in  favor  of  an  approach 
based  upon  the  use  of  fixed  numbers. 

C.  Alternative  Methods  of  Expressing 
Capacity  Requirements 

Following  the  release  of  the  Initial 
Notice  of  Capacity,  law  enforcement 
consulted  with  telecommunications 
industry  representatives,  privacy 
advocates,  and  other  interested  parties 
to  receive  feedback  on  the  method  used 
to  express  future  actual  and  maximum 
capacity  requirements.  This  consultative 


process  assisted  law  enforcement  in 
understanding  the  challenges  facing  the 
industry  and  others  in  applying  the 
capacity  requirements  as  expressed  in 
the  Initial  Notice  of  Capacity.  Law 
enforcement  refined  its  approach  of 
defining  capacity  requirements  and 
issued  a  Second  Notice  of  Capacity, 
published  in  the  Federal  Register  on 
January  14,  1997  (62FR1902)  to  more 
fully  articulate  estimated  actual  and 
maximum  capacity  requirements. 
Comments  on  the  Second  Notice  of 
Capacity  were  accepted  through  March 
15,  1997. 

The  objective  of  both  the  Initial  and 
Second  Notice  of  Capacity  was  to  ensure 
that  law  enforcement's  future  capacity 
requirements  would  (a)  be  rationally 
grounded,  and  based  on  historical 
interception  activity,  (b)  ensure  that 
public  safety  is  not  compromised,  (c) 
provide  both  wireline  and  wireless 
telecommunications  carriers  with  a 
degree  of  certainty  regarding  law 
enforcement's  needs  over  a  reasonable 
period  of  time,  (d)  be  based  on  the 
geographic  areas  a%cted,  and  (e)  not 
dictate  a  specific  solution  to  the 
industry. 

Section  104  of  GALEA  mandates  that 
the  Attorney  General  publish  a  Notice  of 
Capacity  estimating  the  capacity 
requirements  that  law  enforcement  may 
need  to  conduct  electronic  surveillance 
in  the  future.  The  FBI  examined  several 
different  methods  and  formulas  to 
determine  the  best  way  to  calculate  the 
requirements  to  be  imposed  on  the 
telecommunications  industry.  The  first 
method,  which  was  used  in  the  Initial 
Notice  of  Capacity,  was  to  express  the 
actual  and  maximum  capacity 
requirements  as  a  percentage  of  the 
engineered  capacity  of  the  equipment, 
facilities,  and  services  that  provide  a 
customer  or  subscriber  with  the  ability 
to  originate,  terminate,  or  direct 
commimications.  This  methodology  is 
described  in  detail  in  the  Initial  Notice 
of  Capacity.^*  The  industry  considered 
percentages  an  imprecise  guideline,  the 
term  "engineered  capacity"  confusing, 
and  that  fixed  numbers  would  be  a 
better  representation  of  how  capacity 
requirements  should  represented. 

Capacity  Requirement  on  a  Switch 
Specific  Basis 

Law  enforcement  assessed  the 
industry  comment  of  expressing  future 
capacity  on  a  switch  or  equipment 
specific  basis  and  determined  that 
capacity  requirements  would  need  to  be 
met  regardless  of  the  type,  size,  or 


"Initial  Notice  of  Capacity,  published  10/16/95 
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configuration  of  switching  equipment 
deployed  in  6Diy  given  geographic  area. 

Comments  received  to  the  Second 
Notice  of  Capacity  indicated  that 
without  a  more  specific  delineation  of 
the  capacity  requirements,  carriers 
would  be  placed  in  the  position  of 
applying  the  capacity  requirements  to 
all  the  equipment  in  a  geographic  area. 
However,  law  enforcement  determined 
that  there  was  no  certain  correlation 
between  specific  equipment  and  a 
geographic  location  where  future 
interception  capacity  may  be  required. 

One  alternative  considered  was 
publishing  the  capacity  requirements  on 
an  individual  switch  basis.  With  the  . 
rapid  pace  at  which  the 
telecommunications  industry  network 
advances  and  changes,  identification  of 
any  specific  equipment  in  the  Notice  of 
Capacity  would  run  the  risk  of  being 
invalid  at  the  time  the  Notice  of 
Capacity  is  effective.  Moreover,  any  new 
equipment  installed  after  the 
publication  date  of  the  Notice  of 
Capacity  would  not  be  identified  and 
present  an  unnecessary  level  of 
ambiguity  to  all  new  equipment. 

Equipment  supporting  the  wireline 
network  can  be  identified  within  the 
Local  Exchange  Routing  Guide  (LERG). 
All  local  exchange  switches  servicing 
the  network  are  listed  with  their 
respective  vertical  and  horizontal 
coordinates,  and  the  area  codes  and 
exchanges  that  they  serve.  No 
equivalent  source  of  information  exists 
for  the  wireless  network.  Therefore, 
expressing  wireless  capacity 
requirements  could  not  be 
accomplished  at  a  similar  geographic 
level  as  in  the  wireline  network. 

A  second  fdtemative  considered  was 
the  assessment  of  all  simultaneous 
intercept  activity  in  a  given  county, 
regardless  of  the  amount  and  location  of 
equipment  within  the  county.  This 
analysis  would  result  in  the 
determination  of  the  day  with  the 
highest  number  of  interceptions  when 
all  interceptions  reported  within  the 
county  were  considered.  The 
application  of  the  requirements  would 
be  as  though  the  electronic  surveillance 
needs  of  the  entire  county  was  served  by 
a  single  switch.  This  value  would 
always  be  less  than  or  equal  to  the  siun 
of  all  the  switch  simultaneities  within 
the  county  and  would  not  allow  for  the 
very  real  possibility  that  switch 
simultaneities  could  occur  concurrently 
in  the  future.  For  the  majority  of  the 
counties  there  was  no  significant 
difi^erence  between  the  sum  of  switch 
simultaneities  and  county  simultaneity 
(i.e.,  2454  of  the  3146  would  retain  the 
same  county  requirement  as  published 
in  the  Second  Notice  of  Capacity). 


However,  those  counties  with 
significant  capacity  requirements  would 
be  subject  to  me  largest  numeric  change 
in  the  value  of  historic  surveillance 
experience  and  hence  placed  under  the 
greatest  risk  of  underestimating  the 
capacity  requirement. 

This  alternative  results  in  significant 
implementation  difficulty  for  meeting 
capacity  needs  because  any  individual 
switch  activity  would  not  be  taken  into 
accoimt.  In  £act,  this  approach  dilutes 
the  magnitude  of  historic  interception 
activity.  This  method  of  consideration 
would,  over  time,  understate  the  needs 
of  law  enforcement. 

Furthermore,  the  promulgation  of 
capacity  requirements  on  a  switch 
specific  basis  presupposes  a  solution 
and  does  not  allow  any  flexibility  to 
carriers  as  networks  evolve.  Switch 
specific  capacity  requirements  were 
determined  to  bis  an  unsatisfactory 
method  of  expressing  capacity 
requirements  due  to  the  dynamics  and 
diversity  of  the  telecommunications 
industry. 

Further,  requirements  on  a  switch 
specific  basis  would  be  imtenable  due  to 
the  potential  for  future  changes  in 
switch  sizes  and  the  areas  they  serve. 
Switch  specific  capacity  requirements 
would  be  fundamentally  flawed  since 
they  would  inappropriately  "freeze" 
future  interception  capacity  based  upon 
past  switch  activity.  Some  reasonable 
flexibility  must  be  employed.  The  use  of 
geographic  areas  is  expected  to  allow 
telecommimications  carriers  the 
flexibility  to  adjust  to  changes  in 
marketplace  conditions  or  changes  in 
the  number  of  subscribers,  access  lines, 
equipment,  facilities,  etc. 

Single  Largest  Switch  Intercept  Value 
Within  a  Geographic  Area 

A  third  alternative  considered  was  the 
application  of  capacity  based  on  the 
single  largest  switch  intercept  value  in 
a  county  to  all  switches  located  in  that 
coxmty.  This  approach  would  result  in 
an  excess  of  capacity  required  to  be 
deployed  in  the  network  and  hence 
have  significant  cost  implications. 
Additionally,  there  would  be  little  or  no 
law  enforcement  justification  for 
applying  the  single  largest  switch 
historical  interception  value  to  switches 
within  the  county  with  minimal 
electronic  surveillance  experience. 

Average  Intercept  Activity  Value 

A  fourth  alternative  considered  was 
the  establishment  o£  capacity  based  on 
an  average  intercept  activity  value  for 
all  switches  in  a  coimty  and  the 
application  of  this  value  to  each  switch 
in  that  county.  This  alternative  would 
result  in  an  understatement  of  capacity 
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needs  for  the  county  because  switches 
with  significant  historic  electronic 
surveillance  in  some  geographic  areas 
would  not  have  an  adequate  capacity 
requirement.  The  number  of  switches 
within  a  given  county  can  increase  or 
decrease  the  average  intercept  activity 
for  the  entire  county,  thereby  possibly 
dangerously  understating  capacity 
requirements  in  a  high  intercept  area. 

Total  Intercepts  Reg^less  of 
Simultaneity 

A  fifth  alternative  considered  was  to 
express  total  capacity  requirements  of  a 
geographic  area  based  on  the  total 
number  of  intercepts  conducted  in  that 
geographic  area  during  the  observed 
time  period,  regardless  of  the 
simultaneity.  A  large  number  of 
interceptions  does  not  universally 
translate  into  a  large  simultaneity  value 
for  a  given  county  or  swatch.  The  total 
number  of  intercepts  conducted  in  a 
geographic  area  is  not  truly 
representative  of  law  enforcement 
requirements.  Furthermore,  this  could 
not  be  considered  as  a  viable  alternative 
for  computing  capacity  as  it  does  not 
meet  GALEA'S  simultaneity  requirement 
as  expressed  in  Section  104(a). 

Average  Intercept  Length 

Another  alternative  would  have  been 
to  base,  in  part,  the  capacity 
requirements  on  the  average  intercept 
length  for  the  county.  While  this 
information  may  act  as  an  indicator  of 
interception  activity  in  the  county,  it 
would  not  necessarily  be  a  reflection  of 
a  given  switch.  If  the  average  length  of 
the  interceptions  is  significant  it  would 
be  an  indication  that  the  simultaneity  is 
a  less  peaked  or  random  event. 
However,  county  numbers  may  still  be 
too  nondescript  in  a  small  number  of 
counties  to  be  transcribed  to  individual 
switches  as  requirements  in  those 
instances  where  the  county  is  very  large 
geographically,  or  contains  a  large 
number  of  individual  switches. 

Size  of  Carrier 

An  analysis  of  the 
telecommunications  industry  reveals 
that  no  association  exists  between  the 
location  of  criminal  activity  and  the  size 
of  a  carrier  that  provides  service  in  that 
geographic  area.  The  analysis  of  the 
historic  electronic  surveillance  activity 
was  based  on  the  geographic  location 
and  the  occurrence  of  each  surveillance 
reported.  No  direct  relationship  can  be 
drawn  from  the  available  data  between 
the  capacity  requirements  and  the  size 
of  the  carrier,  whether  that  carrier  is 
measured  by  the  number  of  lines  with 
which  it  provides  service,  the 


geo^phic  area  in  which  it  provides 
service  or  any  other  measure  of  size. 

Expressing  Individual  Carrier  Capacity 
Requirements 

Establishment  of  capacity 
requirements  for  individual  carriers 
cannot  be  accurately  characterized  as  a 
geographic  method  of  expressing 
capacity  requirements  as  mandated  by 
GALEA.  As  the  existing  incumbent 
carrier  community  reacts  to  increased 
competition  as  a  result  of  the 
Telecommunications  Act  of  1996. 
service  territories  will  undoubtedly 
change.  Establishing  capacity 
requirements  on  a  carrier-specific  basis 
also  leaves  the  deployment  of  capacity 
up  to  the  interpretation  of  that  carrier. 
In  the  case  of  a  carrier  with  a  very  large 
service  area,  law  enforcement  needs  in 
a  particular  geogFaphic  area  may  not  be 
satisfied.  The  possibility  of  a  carrier  not 
having  sufficient  capacity  of  equipment, 
facilities  and  services  in  a  given 
geographic  area  would  be  a  real  threat 
to  the  pubhc  safety.  Furthermore,  law 
enforcement  was  unable  to  establish  a 
correlation  between  where  interceptions 
may  be  needed  and  individual  carriers 
such  as  to  support  accurate  futiu« 
electronic  surveillance  estimations. 

Service  or  Feature-Specific  Capacity 
Requirements 

Expressing  capacity  based  on  services 
or  features  would  be  unwoiiiable  and 
would  fail  to  provide  law  enforcement 
with  the  coverage  and  capability 
necessary  to  effect  electronic 
surveillance  wherever  it -may  be  needed. 
Not  all  services  or  features  are 
supported  in  all  geographic  areas.  With 
new  services  and  features  constantly 
under  development  and  deployment, 
expressing  capacity  requirements  on  a 
service  or  feature  basis  would  create  an 
environment  that  is  subject  to  frequent 
change  both  as  to  territories  and 
networks.  Further,  since  criminal 
activity  is  mobile  in  nature,  service  or 
feature-specific  capacity  requirements 
would  not  be  conducive  to  meeting  law 
enforcement  requirements. 

V.  Statement  of  Capacity  Requirements 

Section  104  of  GALEA  mandates  that 
law  enforcement  capacity  requirements 
be  expressed  on  a  geographical  basis,  to 
the  maximum  extent  practicable,  and  be 
published  in  the  Federal  Register  after 
government  notice  and  after  industry  . 
and  public  comment.  In  fulfillment  of 
this  mandate,  law  enforcement,  for  the 
first  time  in  history,  conducted  an 
unprecedented  survey  of  historical 
electronic  surveillance  activity 
including  all  line  related  pen  register, 
trap  and  trace  and  communications 
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interceptions  for  the  period  January  1. 
1993  through  March  1. 1995.  The 
analysis  of  this  collected  information 
was  used  to  form  a  baseline  from  which 
future  interception  activity  was 
projected  using  well  recognized 
statistical  tools  and  methods. 

The  issuance  of  this  Notice  of 
Capacity  represents  fulfillment  of  the 
statutory  mandate  to  provide  notice  for 
estimated  future  actual  and  maximum 
capacity  requirements.  Taking  the 
unpredictable  nature  of  crime  into 
account,  law  enforcement  has  made 
every  attempt  to  provide  reasonable  and 
prudent  numbers  in  specific  geographic 
areas,  to  the  maximum  extent 
practicable,  based  upon  hard  historical 
interception  data. 

The  capacity  requirements  as  stated  in 
this  Final  Notice  of  Capacity  are 
requirements  of  a  geographic  nature  and 
do  not  presuppose  a  specific  technical 
solution  or  deployment  strategy  of  the 
industry  or  of  an  individual  carrier.  The 
capacity  requirements  are  expressed  as 
to  specific  geographical  areas  to  the 
maximum  extent  practicable  and  hence 
satisfy  the  obligation  placed  upon  law 
enforcement  by  CALEA.  Law 
enforcement,  in  the  fulfillment  of  its 
CALEA  obligations,  has  expressed  the 
capacity  requirements  after  careful 
consideration  of  the  comments  to  the 
Initial  Notice  of  Capacity  and  Second 
Notice  of  Capacity. 

The  methodology  used  in  the 
formulation  of  these  estimated  future 
capacity  requirements  represents 
interception  capacity  that  may  be 
required  within  various  geographic 
areas. 

Both  the  county  and  market  service 
area  capacity  requirements  are  based  on 
historic  interception  activity  with  future 
capacity  projections  based  on  growth 
factor  analyses  which  draw  upon  past 
levels  of  lawfully  authorized 
interception  orders. 

The  capacity  requirements  are  being 
expressed  in  a  solution  neutral  manner. 
Switch  specific  delineation  of  capacity 
requirements  would  be  contrary  to  the 
letter  and  spirit  of  CALEA.  Furthermore, 
promulgation  of  capacity  requirements 
on  a  switch-specific  basis  presupposes  a 
solution  and  does  not  allow  any 
flexibility  for  the  industry  and  would  be 
dated  to  time-specific  configurations. 

The  dynamic  nature  of 
telecommunications  technology,  and  of 
the  telecommunications  industry  itself, 
does  not  lend  itself  to  the  delineation  of 
capacity  requirements  of  a  more 
granular  nature.  Law  enforcement,  in 
the  publication  of  estimated  future 
capacity  requirements,  projected 
capacity  requirements  that  would  be 


applicable  regardless  of  individual 
carrier  network  deployment  strategies. 

Additionally,  law  enforcement  can 
not  articulate  capacity  requirements  in 
any  greater  detailed  fashion  without 
endangering  the  public  safety  and 
risking  exposure  of  law  enforcement 
sensitive  information.  The  dynamic 
nature  of  criminal  activity  precludes 
law  enforcement  from  publishing 
capacity  requirements  at  such  a  detailed 
level  that  would  aid  the  criminal 
element  in  determining  where  law 
enforcement  is  focusing  its  interception 
efforts. 

Capacity  requirements  as  published  in 
this  Final  Notice  of  Capacity  represent 
law  enforcement's  future  estimated 
actual  and  maximum  interception  needs 
in  each  geographic  area.  Carriers  are 
encouraged  to  propose  solutions  that 
adequately  meet  law  enforcement  needs 
within  a  given  geographic  area.  A 
carrier's  specific  network  configuration 
may  afford  the  carrier  opportunities  to 
propose  unique  solutions  by  which  it 
can  meet  law  enforcement  requirements. 

The  obligation  to  satisfy  the  capacity 
requirements  in  a  cost-effective  and 
reasonable  manner  is  the  responsibility 
of  all  carriers  that  operate  within  a  given 
geographic  area.  Although  law 
enforcement  can  not  dictate  how 
carriers  should  apply  the  capacity 
requirements,  law  enforcement  is 
providing  guidance  to  the  industry  as  to 
the  distribution  of  capacity 
requirements  within  a  particular 
geographic  area. 

A.  Capacity  fiequirements  for  Wireline 
Carriers 

Law  enforcement  is  providing  notice 
of  the  estimated  number  of  future 
communication  interceptions,  pen 
register  and  trap  and  trace  device-based 
interceptions  that  may  be  conducted 
simultaneously  in  a  given  geographic 
area.  Counties  have  been  selected  as  the 
appropriate  geographic  basis  for 
expressing  interception  capacity 
requirements  for  telecommunications 
carriers  offering  local  exchange  service 
(i.e.,  wireline  carriers).  Appendix  A  lists 
all  actual  and  maximum  estimates  by 
county.  (Appendix  A  is  available  in  the 
FBI's  reading  room  for  review).  These 
numbers  represent  estimates  of  potential 
future  simultaneous  call  content 
interceptions  and  interceptions  of  call- 
identifying  information  for  each  county 
in  the  United  States  and  its  territories. 
Wireline  carriers  may  ascertain  the 
actual  and  maximum  capacity  estimates 
that  will  affect  them  by  looking  up  in 
Appendix  A  the  county  (or  counties)  for 
which  they  offer  local  exchange  service. 
These  future  capacity  requirement 
estimates  will  remain  in  effect  for  all 


telecommunications  carriers  providing 
wireline  service  to  these  areas  until 
such  time,  if  any,  as  the  Attorney 
General  publishes  a  notice  of  any 
necessary  increase  in  the  maximum 
capacity  pursuant  to  section  104(c)  of 
CALEA. 

County  capacity  requirements 
represent  the  estimated  future  number 
of  all  types  of  interceptions  that  may  be 
conducted  simultaneously  anywhere 
within  the  county.  When  effective,  the 
county  capacity  requirements  apply  to 
all  existing  and  any  future  wireline 
carriers  offering  local  exchange  service 
in  each  county,  regardless  of  the  type  of 
equipment  used  or  the  customer  base. 
Individual  carriers  configure  their 
networks  differently,  and  as  a  result, 
law  enforcement  recognizes  that  carriers 
may  pursue  different  solutions  for 
meeting  the  capacity  requirements. 

B.  Capacity  Requirements  for  Wireless 
Carriers 

Law  enforcement  is  providing  notice 
of  the  estimated  number  of  future 
communication  interceptions,  pen 
register  and  trap  and  trace  device-based 
interceptions  that  may  be  conducted 
simultaneously  in  a  given  geographic 
area  and  has  selected  market  service 
areas— MSAs.  RSAs,  MTAs,  and  BTAs— 
as  the  appropriate  geographic  basis  for 
expressing  actual  and  maximum 
interception  capacity  requirements  for 
telecommunications  carriers  offering 
wireless  services,  specifically  those 
providing  cellular  and  PCS  services  (i.e., 
wireless  carriers).  Appendix  B  lists  all 
actual  and  maximum  capacity  estimates 
for  MSAs  and  RSAs;  Appendix  C  lists 
all  actual  and  maximum  capacity 
estimates  for  MTAs;  and  Appendix  D 
lists  all  the  actual  and  maximum 
estimates  for  BTAs.  (Appendixes  B,  C, 
and  D  are  available  in  the  FBI's  reading 
room  for  review).  These  numbers 
represent  estimates  of  potential  future 
simultaneous  call  content  interceptions 
and  interceptions  of  call-identifying 
information  for  each  market  service 
area.  These  future  capacity  requirement 
estimates  will  nemain  in  effect  for  all 
wireless  carriers  providing  service  to 
these  areas  until  such  time,  if  any,  as  the 
Attorney  General  publishes  a  notice  of 
any  necessary  increases  in  maximum 
capacity  pursuant  to  section  104(c)  of 
CALEA. 

In  all  cases,  the  statement  of 
interception  capacity  for  a  wireless 
market  service  area  reflects  law 
enforcement's  estimated  future  number 
of  interceptions  that  may  be  conducted 
simultaneously  anywhere  in  the  service 
area.  Law  enforcement  must  be  capable 
of  conducting  interceptions  at  any  time, 
regardless  of  the  location  of  a  subject's 
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mobile  telephone  device  within  the 
service  area.  Once  effective,  the  market 
service  area  capacity  requirements 
apply  to  all  existing  and  any  future 
telecommunications  carrier  offering 
wireless  service  in  each  market. 
Individual  carriers  configure  their 
networks  differently,  and  as  a  result, 
law  enforcement  recognizes  that  carriers 
may  pursue  different  solutions  for 
meeting  the  capacity  requirements. 

In  response  to  comments  submitted  to 
the  Second  Notice  of  Capacity  and  in 
order  to  offer  some  flexibility  for  PCS 
carriers,  law  enforcement  has  chosen  to 
amend  the  treatment  of  capacity  as  to 
the  geographic  areas  for  PCS  carriers 
serving  Major  Trading  Areas  (MTAs) 
and  Basic  Trading  Areas  (BTAs). 
Because  each  PCS  market  capacity 
requirement  is  based  on  the  historic 
activity  of  its  respective  and  composite 
cellular  markets,  every  PCS  license 
holder  will  have  the  following  options: 
(1)  Provide  for  the  equivalent  total 
capacity  of  the  composite  cellular 
markets  served  (MSAs  and  RSAs,  as 
delineated  in  Appendix  B),  or  (2) 
provide  the  PCS  requirements  for  MTAs 
and  BTAs  as  deUneated  in  Appendix  C 
andD. 

The  first  option  is  responsive  to  the 
concerns  of  PCS  carriers  in  that  it  allows 
for  PCS  capacity  requirements  to  more 
closely  match  the  cellular  historical 
activity  from  which  both  the  cellular 
and  PCS  requirements  were  derived. 
This  option  addresses  geographically 
large  PCS  license  areas  that  have 
capacity  requirements  driven  by  a  small 
number  of  their  composite  cellular 
maAets.  This  option  is  available  to  PCS 
license  holders  provided  that  their 
systems  and  services  can  be  shown  to 
serve  only  a  portion  of  the  MTA  or  BTA 
that  can  be  described  with  reference  to 
one  or  more  composite  cellular  markets. 
As  a  PCS  service  provider  e>^ands  to 
offer  service  throughout  a  PCS  license 
area,  the  PCS  carrier  would  be 
responsible  for  the  cumulative  total  of 
the  capacity  requirements  of  the 
composite  cellular  maricets. 

The  second  option  allows  a  PCS 
carrier,  serving  an  entire  license  area 
(composed  of  its  respective  and 
composite  cellular  markets),  to  meet  law 
enforcement  capacity  requirements 
everywhere  throughout  ^e  market  area. 
The  simultaneity  of  all  historic 
interceptions  occurring  within  the 
geographic  area  now  served  by  a  PCS 
market  is  the  only  way  for  law 
enforcement  to  represent  its  estimated 
actual  and  maximum  capacity         * 
requirements.  Therefore,  this  second 
option  can  be  used  by  those  PCS  carriers 
providing  telecommunications  services 
throughout  the  maiicet  area. 


C.  Capacity  Application 

With  reference  to  the  matter  of 
applying  interception  capacity  so  as  to 
accommodate  the  estimated  actual  and 
maximum  future  capacity  numbers 
specified  for  the  various  geographical 
areas  set  forth  for  wireline  and  wireless 
carriers  in  this  Final  Notice  of  Capacity, 
distribution  of  interception  capacity 
will  be  addressed  either  pursuant  to 
GALEA  Section  104(d)  and  (e)  or 
otherwise. 

1.  Although  law  enforcement  cannot, 
under  GALEA,  dictate  solutions,  it  is 
law  enforcement's  position,  consistent 
with  GALEA,  that  carriers  should 
consider  solutions  and  approaches  for 
accommodating  the  published  capacity 
requirements  in  a  way  that  maximizes 
cost-effectiveness. 

2.  Each  carrier's  deployment  strategy 
must  ensure  that,  if  needed,  the 
estimated  actual  and  maximum  capacity 
requirements  set  forth  for  the  applicable 
geographic  areas  can  be  met.  Two  points 
require  emphasis:  (1)  The  capacity 
numbers  set  forth  are  for  a  geographic 
area  and  are  not  switch-specific 
requirements,  and  (2)  no  carrier  will  be 
expected  to  provide  capacity  in  excess 
of  the  geographically-based  capacity 
numbers  set  forth  in  this  Final  Notice  of 
Capacity.  Until  such  time,  if  any,  that 
law  enforcement  seeks  modification  of 
the  maximum  capacity  numbers  in  any 
geographic  area  through  the  pubUcation 
pf  a  new  capacity  notice,  no  carrier  will 
be  expected  to  provide  capacity  in 
excess  of  the  maximum  capacity 
specified  for  that  area. 

3.  Switches  serving  multiple 
geographic  areas  will  need  to  address 
the  potential  amiulative  requirement 
specified  for  those  geographic  areas. 

4.  Law  enforcement  beheves  that  the 
industry  will  develop  several  solutions 
for  meeting  the  geographically-based 
capacity  requirements  as  stated  in  this 
Final  Notice  of  Capacity.  In  the  event 
that  a  carrier  elects  to  deploy  a  switch- 
based  solution,  it  should  consider  the 
following  information: 

Nominal  Levels  of  Capacity 

Under  this  Final  Notice  of  Capacity, 
carriers  will  find  that  the  overwhelming 
majority  of  the  geographic  areas 
delineated  in  the  Notice  have  estimated 
capacity  requirements  that  are  quite 
nominal. 

The  nominal  character  of  the  capacity 
requirements  for  the  3,146  counties 
delineated  in  Appendix  A  can  be 
summarized  by  the  following  statistics. 
Over  66  percent  of  all  counties  (2,089) 
have  an  actual  capacity  requirement  of 
two  and  a  maximum  capacity 
requirement  of  three  simultaneous 


interceptions.  As  described  earlier  in 
this  Final  Notice  of  Capacity,  these 
thresholds  were  based  on  a  coimty 
historic  experience  of  one  interception. 
Approximately  90  percent  of  all 
counties  (2.807)  have  an  actual  capacity 
requirement  of  twelve  or  less  and  a 
maximum  capacity  requirement  of 
sixteen  simultaneous  interceptions  or 
less. 

The  nominal  character  of  the  capacity 
requirements  for  the  734  cellular  market 
service  areas  delineated  in  Appendix  B 
can  be  summarized  by  the  following 
statistics.  Approximately  70  percent  of 
all  markets  (510)  have  an  actual  capacity 
requirement  of  two  and  a  maximum 
capacity  requirement  of  four 
simultaneous  interceptions.  As 
described  earlier  in  this  Final  Notice  of 
Capacity,  this  threshold  was  based  on  a 
market  service  area  historic  experience 
of  one  interception.  Over  83  percent  of 
all  cellular  market  service  areas  (614) 
have  an  actual  capacity  requirement  of 
twelve  or  less  and  a  maximimi  capacity 
requirement  of  twenty  simultaneous 
interceptions  or  less. 

Wireline  High-End  Switch  Capacity 

In  order  to  offer  capacity  guidance  to 
those  carriers  that  are  offisring  service  in 
the  relatively  small  number  of  counties 
where  the  estimated  actual  and 
maximum  capacity  numbers  may  be 
somewhat  sizeable,  (e.g.,  17  out  of  the 
3,146  counties  have  maximum  capacity 
requirements  of  235  or  more)  and  who 
choose  to  pursue  a  switch-based 
solution,  law  enforcement  is  providing 
a  high-end  capacity  ceiling  that  it  would 
expect  from  any  one  switch.  The 
interceptidn  data  collected  during  the 
two  year  siu^ey  period  indicates  that 
there  is  a  discemable  difiierence  in  the 
interception  requirements  that  law 
enforcement  would  need  dependiivg 
upon  the  type  of  surveillance 
conducted.  The  data  indicates  that  the 
highest  level  of  historic  call-identifying 
information-based  interceptions 
experienced  by  any  one  switch  was  235, 
while  the  highest  ^vel  of  historic  call 
content-based  interceptions  experienced 
by  any  one  switch  was  45.  Applying  the 
previously  described  wireUne  growth 
factors,  the  data  suggests  that  a 
maximum  of  386  call-identifying 
information-based  interceptions  and  a 
maximum  of  75  call  content-based 
interceptions  may  occuj*  on  a  switch. 
This  inJFormation  has  led  law 
enforcement  to  decide  that  it  will  not 
require  any  wireline  carrier  to  effiect 
more  than  386  simultaneous  call- 
identifying  information-based 
interceptions  or  more  than  75  call 
content-based  interceptions  from  any 
one  smtch,  regardless  of  the  actual  and 
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maximum  capacity  requirements  of  the 
counties  served  by  that  switch. 

Wireless  High-End  Switch  Capacity 

hi  order  to  offer  capacity  guidance  to 
those  carriers  that  are  offering  service  in 
the  relatively  small  number  of  market 
service  areas  where  the  estimated  actual 
and  maximum  capacity  numbers  may  be 
somewhat  sizeable,  (e.g.,  30  out  of  the 
734  cellular  market  service  areas  have 
maximum  capacity  requirements  of  58 
or  more)  and  who  choose  to  pursue  a 
switch-based  solution,  law  enforcement 
is  providing  a  high-end  capacity  ceihng 
that  it  would  expect  firom  any  one 
switch.  The  interception  data  collected 
during  the  two  year  survey  period 
indicates  that  there  is  a  discemable 
difiierence  in  the  interception 
requirements  that  law  enforcement 
would  need  depending  upon  the  type  of 
surveillance  conducted.  The  data 
indicates  that  the  highest  level  of 
historic  call-identifying  information- 
based  interceptions  experienced  by  any 
one  carrier  in  a  given  market  was  58, 
while  the  highest  level  of  historic  call 
content-based  interceptions  experienced 
by  any  one  carrier  in  a  given  market  was 
41.  Applying  the  previously  described 
wireless  growth  factors,  the  data 
suggests  that  a  maximum  of  163  call- 
identifying  infonnation-based 
interceptions  and  a  maximum  of  114 
call  content-based  interceptions  may 
occiu*  in  a  market  for  which  a  carrier 
would  be  responsible.  This  information 
has  led  law  enforcement  to  decide  that 
it  will  not  require  any  wireless  carrier 
to  effect  more  than  163  simultaneous 
call-identifying  information-based 
interceptions  or  more  than  114  call 
content-based  interceptions  from  any 
one  switch  in  a  market,  regardless  of  the 
actual  and  maximum  capacity 
requirements  of  the  market  service  areas 
served  by  that  switch.  This  guidance 
can  be  used  by  any  wireless  carrier 
covered  by  this  Final  Notice  of  Capacity. 

With  reference  to  the  matter  of 
applying  interception  capacity  to 
accommodate  the  actual  and  maximum 
future  capacity  numbers  specified  for 
the  various  geographical  areas  set  forth 
for  wireline  and  wireless  carriers  in  this 
Final  Notice  of  Capacity  in  those 
instances  that  are  not  covered  by 
GALEA  Section  104(d)  and  (e),  (where 
carriers  are  obligated  to  meet  the 
interception  capacity  requirements 
without  reimbursement)  the  following 
information  is  offered: 

1.  The  interception  capacity 
requirement  within  each  wireline  or 
wireless  geographic  area  can  be  applied 
and  capacity  distributed  at  the 
discretion  of  each  carrier. 


Carriers  are  in  the  best  position  to 
make  judgments  about  how  they  will  be 
best  able  to  meet  the  capacity 
requirement  obligation  within  each 
geographic  area  based  upon  the 
solutions  they  choose  to  use  in  each 
area.  Solutions  that  a  carrier  may  choose 
to  deploy  could  include  centralized, 
network-based  solutions  or  switch- 
based  solutions,  combinations  of  these, 
or  other  solutions  that  may  be 
developed  within  the 
telecommunications  industry. 

2.  From  a  law  enforcement 
perspective,  the  fundamental  concern  is 
that  interception  capacity  must  be 
available  as  needed.  Hence,  as  long  as 
carriers  can  accommodate  the 
interception  capacity  required  when 
needed,  the  capacity  could  be  addressed 
and  appKed  as  either  reserved  or 
deployed. 

D.  Delivery  of  Capacity  Requirements 

Comments  from  interested  parties 
have  requested  greater  clarity  in  law 
enforcement's  definition  of  an 
interception  for  the  purpose  of  applying 
law  enforceoment's  capacity 
requirements  to  ensure  a  CALEA- 
com pliant  solution^  Interested  parties 
have  also  commented  requesting- 
clarification  as  to  the  mattv  of 
"delivery"  as  delivery  would  relate  to 
law  enforcement's  estimated  capacity 
requirement  per  interception.  In  order  to 
provide  such  additional  clarification, 
the  following  illustrative  examples  are 
being  furnished.  They  are  not  intended 
as  an  exhaustive  list  of  cations  for  the 
industry  to  pursue.  As  different 
solutions  are  developed  by  the  industry, 
the  delivery  of  law  enforcement's 
estimated  capacity  requirements  may 
change  accordingly. 

For  pen  register  and  trap  and  trace 
device-based  interceptions,  where  only 
call-identifying  dialing  and  signaling 
information  is  collected  by  the  carrier 
and  delivered  to  law  enforcement,  it  is 
anticipated  that  one  delivery  channel 
per  interception  will  suffice  for  the 
dehvery  of  such  information  to  law 
enforcement.  This  figure  presupposes, 
and  is  based  on,  a  solution  where  a 
carrier  will  "extract"  any  and  all  dialed 
digits  and  related  signaling  from  a 
subject's  voice  channel  necessary  to 
fully  complete  a  call  and  provide  such 
information  on  a  single  delivery 
channel.  Another  solution  may  require 
two  delivery  channels  per  interception 
to  law  enforcement  if  such  dialed  digits 
and  related  signaling  are  not  extracted 
from  a  subject's  voice  channel  by  a 
carrier.  Furthermore,  a  carrier  may 
choose  to  consolidate  the  delivery  of 
many  pen  register  and  trap  and  trace 
device-based  interceptions  onto  a  single 


delivery  channel.  The  specific  solution 
chosen  by  a  carrier  will  therefore  dictate 
the  number  of  delivery  channels 
necessary  to  accommodate  pen  register 
and  trap  and  trace  device-based 
interceptions. 

In  the  case  of  communications 
content  interceptions,  the  nxunber  of 
dehvery  channels  required  will  be 
dependent  on  the  specific  services  and 
features  made  available  by  a  carrier  in 
any  given  geo^vphic  area.  Law 
enforcement  further  believes  that  the 
industry  will  develop  and  deploy 
additional  services  and  featiires  in  the 
futiu«  which  will  also  impact  the 
delivery  of  communications  content 
interceptions  to  law  enforcement.  Any 
solution  developed  and  deployed  by  the 
industry  would  need  to  accommodate 
those  additional  services  and  features. 

The  following  examples  are  intended 
to  further  clarify  the  deUvery  of  law 
enforcement's  estimated  capacity 
requirements,  based  on  the  information 
currently  available  to  law  enforcement, 
should  a  carrier  choose  to  effect  a 
switch-based  CALEA-compliant 
solution.  The  following  examples  do  not 
advocate  or  discourage  the  selection  and 
deployment  of  any  particular  solution. 

For  the  majority  of  counties,  (2,089  of 
3.146,  or  66.4  percent)  where  the 
estimated  wireUne  actual  capacity 
requiremrakt  i«two  and  the  estimated 
maximum  capacity  requirement  is  three, 
the  delivery  of  intercepted  call- 
identifying  information  to  law 
enforcement  may  take  on  any  of  the 
following  forms.  In  the  event  that  all  of 
the  interceptions  are  call-identifying 
information  interceptions,  the  smallest 
number  of  delivery  channels  necessary 
would  be  one.  This  would  be  the  case 
when  a  carrier  extracts  post  cut-through 
dialed  digits  and  related  signaling  and 
consolidates  all  of  this  information  onto 
a  single  delivery  channel  and  all  of  the 
information  is  intended  for  a  single  law 
enforcement  agency. 

The  largest  possible  number  of 
delivery  diannels  required  per 
interception  for  these  2.089  coimties 
occur  under  circumstances  where  every 
interception  was  a  commimications 
content-based  interception  and  the 
subject  of  the  Interception  employs 
advanced  features  and  services.  If  each 
such  subject  subscribes  to  and 
simultaneousfy  makes  use  of  three 
advanced  features,  a  carrier  may  need  to 
make  available  up  to  five  delivery 
channels  to  law  enforcement.  These 
advanced  features,  being  supported  by 
suc}>  subjects'  service,  include  but  are 
not  limited  to  call  waiting,  an  incoming 
call  forwarded  to  voice-mail,  and  a 
conference  call.  The  delivery  of  all  of 
the  potential  intercepted 
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communications  content  and  call- 
identifying  information  associated  with 
these  features  could  necessitate  up  to  15 
delivery  channels  for  the  entire  county 
for  the  simultaneous  delivery  to  law 
enforcement  of  all  of  the  potential 
commimications  and  related  call- 
identifying  information  supported  by 
the  subjects'  service. 

An  additional  820  (26.1  percent) 
counties  have  estimated  wrireline 
maximum  capacity  requirements  of  25 
or  less.  In  the  case  where  all  25 
interceptions  are  call-identifying 
information-based  interceptions,  a 
carrier  may  be  required  to  provide  50 
channels  for  the  delivery  of  dialed  digits 
and  related  signaling  information.  This 
number  would  decrease  where  the 
carrier  extracts  post  cut-through  dialed 
digits  and  signaling  and  consoUdates 
the  information  on  a  single  delivery 
channel.  The  largest  possible  nimiber  of 
deUvery  channels  a  carrier  may  be 
required  to  provide  would  be  where  all 
25  interceptions  were  communications 
content-based  and  the  subject  of  each 
interception  utilizes  a  nimiber  of 
advanced  features.  As  in  the  previous 
example,  if  each  subject  subscribes  to 
and  simultaneously  makes  use  of  three 
advanced  featmes,  a  carrier  may  need  to 
make  up  to  five  delivery  channels 
available  to  law  enforcement.  In  this 
example,  if  every  subject  within  the 
county  subscribes  to  and  employs  these 
services  sirauhaneously,  there  would  be 
a  need  for  up  to  125  delivery  channels 
to  be  made  simultaneously  available  to 
law  enforcement. 

The  above  two  examples  have 
application  to  2,909  of  the  3,146  (92.5 
percent)  counties  covered  by  this  Final 
Notice  of  Capacity.  For  those  relatively 
few  counties  where  the  estimated 
capacity  requirements  of  a  county 
exceed  the  maximum  leveb  set  forth 
above  for  a  switch-based  solution,  the 
number  of  delivery  channels  required 
would  be  contingent  upon  the  type  of 
interception  and  die  specific  solution 
chosen  by  a  carrier.  The  386  maximum 
simultaneous  interceptions  described 
earlier  can  include  as  many  as  75 
communications  content  interceptions. 
Using  the  previous  example,  this  would 
resuh  in  311  (386  less  75)  channels 
necessary  for  the  delivery  of  pen  register 
and  trap  and  trace  device  interceptions 
(this  would  be  the  case  when  a  carrier 
extracts  post  cut-through  dialed  digits 
and  related  signaling  and  consolidates 
this  information  onto  a  single  delivery 
channel  per  intercept)  and  up  to  five 
channels  for  each  of  the 
communications  content  interceptions. 
The  total  number  of  channels  would 
therefore  be  686  (5  x  75  =  375  +  311  = 
686).  This  number  would  be  greatly 


reduced  if  the  infOTmation  for  the  311 
pen  register  and  trap  and  trace  device 
interceptions  were  to  be  further 
consolidated. 

For  the  majority  of  wireless  markets 
(510  of  734  cellular  markets,  or  69.5 
percent),  where  the  estimated  wireless 
actual  capacity  requirement  is  two  and 
the  estimated  wireless  maximum 
capacity  requirement  is  four,  the 
delivery  of  intercepted  call-identifying 
information  to  law  enforcement  may 
take  on  any  of  the  following  forms.  In 
the  event  that  all  of  the  interceptions  are 
call-identifying  information 
interceptions,  the  smallest  number  of 
delivery  channels  necessary  would  be 
one.  This  would  be  the  case  when  a 
carrier  extracts  post  cut-through  dialed 
digits  and  related  signaling  and 
consolidates  all  of  this  information  onto 
a  single  delivery  channel  and  all  of  the 
information  is  intended  for  a  single  law 
enforcement  agency. 

The  largest  possiole  number  of 
delivery  diannels  required  per 
interception  for  these  510  cellular 
markets  would  occur  under  the 
circumstances  where  every  interception 
was  a  commimications  content-based 
interception  and  the  subject  of  the 
interception  employs  advanced  features 
and  services.  If  each  such  subject 
subscribes  to  and  simultaneously  makes 
use  of  three  advances  features,  a  carrier 
may  need  to  make  available  up  to  five 
delivwy  channels  to  law  enforcement.  If 
every  subject  within  the  maricet 
subscribes  to  and  employs  these 
services  simultaneously,  there  would  be 
a  need  for  up  to  20  delivery  chaimels  tq 
be  made  simultaneously  available  to  law 
enforcement. 

An  additional  114  (15.5  percent) 
cellular  markets  have  estimated  capacity 
wireless  maximum  requirements  of  25 
or  less.  In  the  case  where  all  25 
interceptions  are  call-identifying 
information-based  interceptions,  a 
carrier  may  be  required  to  provide  50 
channels  for  the  delivery  of  dialed  digit 
and  signaUng  information.  This  number 
would  decrease  where  the  carrier 
extracts  post  cut-through  dialed  digits 
and  signaling  and  consolidates  the 
information  on  a  single  delivery 
channel.  The  largest  possible  number  of 
delivery  channels  a  carrier  may  be 
required  to  provide  would  be  in  the  case 
where  all  25  interceptions  were 
communications  content-based  and  the 
subject  of  each  interception  utilizes 
advanced  features.  As  in  the  previous 
example,  if  each  subject  subscribes  to 
and  simultaneously  makes  use  of  three 
advanced  features,  a  carrier  may  need  to 
make  up  to  five  delivery  channels 
available  to  law  enforcement.  In  this 
example,  if  every  subject  within  the 


county  subscribes  to  and  employs  these 
services  simultaneously,  there  would  be 
a  need  for  up  to  125  delivery  channels 
to  be  made  simultaneously  available  to 
law  enforcement. 

The  above  two  examples  have 
application  to  624  of  the  734  (85.0 
percent)  cellular  markets  covered  by 
this  Final  Notice  of  Capacity.  For  those 
relatively  few  markets  where  the 
estimated  capacity  requirements  of  a 
market  exceed  the  maximimi  levels  set 
forth  above  for  a  switch-based  solution, 
the  number  of  delivery  channels 
required  would  be  contingent  upon  the 
type  of  interception  and  the  specific 
solution  chosen  by  a  carrier.  The  163 
maximum  simultaneous  interceptions 
described  earlier  can  include  as  many  as 
114  communications  content 
interceptions.  Using  the  previous 
example,  this  would  result  in  49  (163 
less  114)  channels  necessary  for  the 
dehvery  of  pen  register  and  trap  and 
trace  device  interceptions  (this  would 
be  the  case  when  a  carrier  extracts  post 
cut-through  dialed  digits  and  relatMl 
signaling  and  consolidates  this 
information  onto  a  single  dehvery 
channel  per  intercept)  and  up  to  five 
channels  for  each  of  the 
communications  content  interceptions. 
The  total  number  of  channels  would 
therefore  be  619  (114x5  =  570  ■»■  49  = 
619).  This  niunber  would  be  reduced  if 
the  information  for  the  49  pen  register 
and  trap  and  trace  device  interceptions 
were  to  be  further  consolidated. 

VI.  Related  Issues 

A.  Carrier  Statement 

Section  104(d)  of  GALEA  requires  that 
within  180  days  of  this  Final  Notice  of 
Capacity,  a  telecommunications  carrier 
shall  submit  a  statement  identifying  any 
of  its  systems  or  services  that  do  not 
have  the  capacity  to  accommodate 
simultaneously  the  number  of  call 
content  interceptions  and  interceptions 
of  call-identifying  information  set  forth 
in  this  Final  Notice  of  Capacity. 
Resellers  of  telecommunication  service 
need  not  report  on  systems  or  services 
subject  to  the  reporting  requirements  of 
another  carrier.  The  information  in  the 
Carrier  Statement  will  be  used,  in 
conjunction  with  law  enforcement 
priorities  and  other  factors,  to  determine 
the  telecommimications  carriers  that 
may  be  reimbursed  in  accordance  with 
CALEA  section  104(e). 

A  Telecommunications  Carrier 
Statement  Template  has  been  developed 
with  the  assistance  of  the 
telecommunications  industry  to 
facilitate  submission  of  the  Carrier 
Statement.  Use  of  the  template  is  not 
mandatory,  but  law  enforcement 
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encourages  industry  to  use  the  template 
when  identifying  any  of  its  systems  or 
services  that  do  not  have  the  capacity  to 
accommodate  simultaneously  the 
number  of  call  content  interceptions, 
pen  registers,  and  trap  and  trace 
interceptions  set  forth  in  this  Final 
Notice  of  Capacity. 

The  information  to  be  solicited  will 
include  the  following:  Common' 
Language  Location  Identifier  (CLLI) 
code  or  equivalent  identifier,  switch 
model  or  other  system  or  service  type, 
and  the  city  and  state  where  the  system 
or  service  is  located.  Unique 
information  required  for  wireline 
systems  and  services  will  include  the 
host  CLLI  code  if  the  system  or  service 
is  a  remote,  and  the  county  or  counties 
served  by  the  system  or  service.  Unique 
information  required  for  wireless 
systems  and  services  will  include  the 
MSA  or  RSA  market  service  area 
number{s),  or  the  MTA  or  BTA  market 
trading  area  number(s)  served  by  the 
system  or  service. 

The  confidentiality  of  the  data 
received  from  the  telecommunications 
carriers  will  be  protected  by  the 
appropriate  statute,  regulation,  or  non- 
disclosure agreements. 

After  reviewing  the  Carrier 
Statements,  the  Attorney  General  may, 
subject  to  the  availability  of 
appropriations,  agree  to  reimburse  a 
carrier  for  costs  directly  associated  with 
modifications  to  attain  capacity 
requirements  in  accordance  with  the 
final  rules  on  cost  recovery.  Decisions  to 
enter  into  cost  reimbursement 
agreements  will  be  based  on  law 
enforcement  prioritization  factors. 

On  April  10. 1996,  the  Carrier 
Statement  Notice  was  published  in  the 
Federal  Register  for  comment  under  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(61  FR  15974).  A  sixty-day  comment 
period  ensued  ending  on  June  10, 1996. 
After  reviewing  the  comments  received, 
the  Second  Carrier  Statement  Notice 
was  published  in  the  Federal  Register 
on  April  24,  1997  (62  FR  20032).  It  was 
published  a  second  time  on  May  6, 1997 
(62  FR  24662)  to  correct  the  issuing 
agency.  Comments  were  accepted  on  the 
Second  Carrier  Statement  Notice 
through  June  6, 1997.  In  accordance 
with  the  PRA  of  1995,  public  comment 
has  twice  been  solicited  on  the  reporting 
and  record  keeping  requirements  of  the 
Telecommunications  Carrier  Statement. 
These  reporting  and  record  keeping 
requirements  have  been  assigned  an 
O^ice  of  Management  and  Budget 
.  (OMB)  Control  Number  1110-0024. 
which  expires  on  November  30,  2000. 


B.  Cost  Recovery  Rules 

GALEA  authorizes  the  appropriation 
of  S500  million  for  reimbursing 
telecommunications  carriers  for  certain 
reasonable  costs  directly  associated  with 
achieving  GALEA  compliance.  Section 
109(e)  directs  the  Attorney  General  to 
establish  regulations,  after  notice  and 
comment,  for  determining  such 
reasonable  costs  and  establishing  the 
procedures  whereby 
telecommunications  carriers  may  seek 
reimbursement.  In  accordance  with  the 
section  109  (e)  mandate,  the  final  rule 
was  published  in  the  Federal  Register, 
62  FR  13307,  on  March  20,  1997. 

As  authorized  by  section  109,  and 
upon  execution  of  a  cooperative 
agreement,  a  telecommunications  carrier 
may  be  reimbursed  for  the  following:  (1) 
All  reasonable  plant  costs  directly 
associated  vvith  the  modifications 
performed  by  the  carrier  in  connection 
with  equipment,  facilities,  and  services 
installed  or  deployed  on  or  before 
January  1, 1995,  in  order  to  comply  with 
section  103;  (2)  additional  reasonable 
plant  costs  directly  associated  with 
making  the  requirements  in  section  103 
reasonably  achievable  with  respect  to 
equipment,  facilities,  or  services 
installed  or  deployed  after  January  1, 
1995;  and  (3)  reasonable  plant  costs 
directly  associated  with  modifications 
of  any  telecommunications  carrier's 
systems  or  services,  as  identified  in  the 
Carrier  Statement,  that  do  not  have  the 
capacity  to  accommodate 
simultaneously  the  number  of  call 
content  interceptions  and  interceptions 
Of  call-identifying  information  set  forth 
in  this  Final  Notice.of  Capacity. 

vn.  The  Second  Notice  of  Capacity 

A.  Statement  of  Capacity  Requirements 
in  the  Second  Notice 

The  Second  Notice  of  Capacity 
identified  the  number  of  simultaneous 
interceptions  that  telecommunications 
carriers  should  be  able  to  accommodate 
in  a  given  geographical  area  as  of  the 
date  that  is  3  years  after  the  date  of  this 
Final  Notice  of  Capacity  and  thereafter. 

The  Initial  Notice  of  Capacity,  being 
law  enforcement's  first  expression  of 
estimated  future  interception  capacity 
on  a  natiorjal  scale  and  for  all  agencies, 
was  viewed  by  the  industry  as  too 
ambiguous  to  adequately  convey 
capacity  requirements.  The  comments  to 
the  Initial  Notice  of  Capacity  led  to  a 
significant  change  in  the  methodology 
used  in  developing  the  capacity 
requirements,  as  well  as  to  the 
expression  of  those  requirements  on  a 
geographically  specific  basis.  Each  of 
those  comments  was  reviewed  and 
analyzed,  and  ultimately  resulted  in  the 


new  approach  reflected  in  the  Second 
Notice  of  Capacity.  As  discussed  later, 
some  comments  to  the  Second  Notice  of   . 
Capacity  suggested  changes  that,  if 
adopted,  would  have  produced  a  Final 
Notice  of  Capacity  similar  to  the  Initial 
Notice  of  Capacity. 

B.  Discussion  of  Comments  on  the 
Second  Notice  of  Capacity 

On  January  14, 1997,  law 
enforcement's  estimates  for  future  actual 
and  maximum  capacity  were  presented 
in  the  Second  Notice  of  Capacity.  The 
Second  Notice  of  Capacity  was 
published  in  the  Federal  Register  as 
mandated  by  section  104  of  GALEA. 
Comments  on  the  Second  Notice  of 
Capacity  were  accepted  through  March 
17, 1997.  Twenty-nine  parties  consisting 
of  individuals,  privacy  advocates, 
telecommunications  companies  and 
industry  associations  submitted 
comments.  The  substantive  comments 
are  set  forth  in  the  following  fourteen 
points. 

1 .  The  Capacity  Requirements  Are  Not 
Representative  of  the  Historical 
Electronic  Surveillance  Information 
Supplied  by  the  Industry 

Seventeen  comments  (AirTouch 
Communications,  Ameritech,  AT&T 
Wireless,  Bell  Atlantic  NYNEX  Mobile, 
Bell  Atlantic,  BellSouth,  Cellular  Mobile 
Systems  of  St.  Cloud,  Cellular 
Telecommunications  Industry 
Association,  Center  for  Democracy  and 
Technology  and  the  Center  for  National 
Security  Studies,  GTE,  Harrisonville 
Telephone  Co.,  MCI,  Pacific  Telesis 
Group,  Personal  Communications 
Industry  Association,  SBC 
Communications,  United  States 
Telephone  Association,  US  West)  were 
received  on  the  Second  Notice  of  . 
Capacity  stating  that  the  capacity 
requirements  were  too  high.  Twelve  of 
these  comments  indicated  that  the 
numbers  were  too  high  and  should  not 
be  applied  to  every  carrier,  nor  should 
the  numbers  be  applied  to  every  swatch 
within  a  geographic  area.  Two  of  these 
comments  stated  that  the  Government 
failed  to  estimate  its  capacity  needs  in 
a  "cost-conscious  manner".  Two  of  the 
comments  specifically  indicated  that  the 
wireless  numbers  were  too  high.  One 
comment  suggested  that  the  information 
used  in  calculating  the  capacity 
requirements  be  audited  by  the  industry 
in  an  effort  to  validate  the  requirements. 

In  response  to  the  foregoing 
comments,  law  enforcement  responds 
by  stating  that  the  future  estimated 
capacity  requirements  were  projected  by 
applying  statistical  and  analytical 
methods  to  the  historical  interception 
information  collected  during  the  survey 
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of  law  enforcement  and  the 
telecommunications  industry.  It  should 
be  understood  that  the  projections  for 
the  number  of  potential  future 
interceptions  do  not  mean  that  they  are 
the  numbers  of  interceptions  that  law 
enforcement  will  in  fact  effect  or 
intends  to  effect. 

An  option  considered  by  law 
enforcement  was  to  use  only  industry- 
provided  numbers  in  calculating 
capacity  requirements.  However,  there 
exist  areas  within  the  country  for  which 
neither  industry  nor  law  enforcement 
data  was  available.  Therefore,  the 
inconsistency  in  reporting  between  the 
industry  and  law  enforcement  did  not 
allow  for  the  sole  reliance  on  or  use  of 
either  set  of  data.  Law  enforcement 
believes,  based  upon  a  review  of  the 
industry's  reporting,  that  using  only 
information  from  the  industry  would 
have  resulted  in  an  underestimation  of 
law  enforcement  interception  capacity 
requirements  in  certain  areas  of  the 
country. 

2.  The  Definition  of  Expeditious  Is  Not 
Realistic  for  the  Expansion  From  Actual 
Capacity  to  Maximum  Capacity 

Seven  comments  (AirTouch 
Communications,  Bell  Atlantic, 
Organization  for  the  Promotion  and 
Advancement  of  Small 
Telecommunications  Companies, 
Pacific  Telesis  Group,  Personal 
Communications  Industry  Association, 
SBC  Communications, 
Telecommunications  Industry 
Association)  were  received  fnjm  the 
telecommunications  industry  stating 
that  five  business  days  would  not  be 
sufficient  to  allow  a  carrier  to  make  the 
necessary  equipment  changes  or 
additions  to  expand  its  interception 
capacity  from  the  actual  to  the 
maximum  capacity. 

In  order  to  assure  that  law 
enforcement  will  be  able  to  effect  timely 
interceptions,  carriers  must  be  able  to 
expeditiously  expand  to  the  maximum 
capacity  within  five  days.  However,  law 
enforcement  intends  to  give  as  much 
advance  notice  and  flexibility  as 
possible  in  fulfilling  this  requirement. 

Further,  increasing  capacity  to  meet 
the  maximum  requirement  under  most 
circumstances  should  not  pose  any 
significant  technological  hurdle  for  a 
service  provider  because  the  difference 
between  actual  and  maximum  capacities 
is  very  small  for  most  geographic  areas. 
Law  enforcement  also  recognizes  that  in 
those  instances  where  the  difference 
between  actual  and  maximum  capacity 
would  be  sizeable,  the  increase  in 
capacity  requested  by  law  enforcement 
from  actual  to  maximum  capacity  would 
most  likely  be  incremental  in  nature  and 


solution  dependent.  Because  the 
solution(s)  to  be  employed  is(are) 
currently  not  known,  law  enforcement 
cannot  reasonably  predict  exact 
incremental  increases  in  capacity. 
However,  experience  has  shown  that  the 
telecommunications  industry  has  the 
technical  means  to  respond  promptly, 
and  law  enforcement  has  no  reason  to 
believe  that  the  industry  will  not 
continue  to  cooperate  or  be  able  to 
respond  as  needed  in  this  regard. 

3.  The  Second  Notice  of  Capacity 
Inappropriately  Uses  a  Day  as  the  Base 
Unit  for  Calculating  Simultaneity 

Four  comments  (Center  for 
Democracy  and  Technology  and  the 
Center  for  National  Security  Studies, 
Pacific  Telesis  Group,  United  States 
Telephone  Association,  US  West)  were 
received  indicating  that  the  Second 
Notice  of  Capacity  inappropriately  uses 
a  day  as  the  base  unit  for  calculating 
simultaneity.  One  of  the  comments 
suggested  using  traditional  industry 
factors  such  as  traffic  engineering  "busy 
hour",  to  determine  capacity 
requirements  for  individual  switches. 

The  derivation  of  simultaneity  was 
based  on  the  information  available  to 
law  enforcement.  The  records  compiled 
by  law  enforcement,  as  described  in  this 
Final  Notice  of  Capacity,  pertaining  to 
the  historic  interception  activity  is  only 
available  based  upon,  and  can  only  be 
analyzed  for,  individual  days.  The  use 
of  traffic  engineering  may  be 
appropriate  in  traditional  telephony  but 
is  impossible  to  apply  to  surveillance 
data.  Criminal  usage  patterns,  which  are 
not  available,  would  need  to  be 
collected  and  analyzed  for  these 
parameters  to  use  traffic  engineering 
principles.  Furthermore,  law 
enforcement  used  a  "day"  as  the  base 
unit  for  calculating  simultaneity 
because  court  orders  are  authorized  for 
a  certain  number  of  days  as  opposed  to 
any  other  measure  of  time,  and  because 
no  more  detailed  information  exists. 

4.  Request  for  Switch  Specific 
Requirements 

Twelve  comments  (AirTouch 
Communications,  Bell  Atlantic  NYNEX 
Mobile,  Bell  Atlantic,  BellSouth, 
Cellular  Telecommunications  Industry 
Association,  Center  for  Democracy  and 
Technology  and  the  Center  for  National 
Security  Studies,  GTE.  Personal    ' 
Communications  Industry  Association, 
SBC  Communications, 
Telecommunications  Industry 
Association,  United  States  Telephone 
Association,  US  West)  were  received 
requesting  switch-specific  capacity 
requirements.  Several  of  the  comments 
suggested  that  the  Government  should 


break  the  data  down  on  a  switch- 
specific  level. 

As  described  in  Section  IV. C.  above, 
this  alternative  was  considered,  but 
promulgation  of  capacity  requirements 
on  a  switch  specific  basis  presupposes 
a  solution,  does  not  allow  any  flexibility 
to  carriers  as  networks  evolve,  and 
would  be  less  useful  to  both  industn,' 
and  law  enforcement.  Nonetheless,  after 
consideration  of  these  comments,  law 
enforcement  decided  to  offer 
information  and  guidance  on  how  a 
carrier  may  choose  to  apply  the  capacity 
requirements  in  any  given  geographic 
area  if  the  carrier  chooses  to  deploy  a 
switch-based  solution  (See  Section 
V.C).  That  choice  will  be  at  the 
discretion  of  the  carrier.  Under  those 
circumstances,  if  a  carrier  chooses  to 
deploy  a  switch-based  solution,  the 
capacity  requirement  can  initially  be 
distributed  at  the  discretion  of  the 
carrier  with  the  understanding  that  the 
estimated  actual  capacity  requirements 
of  the  area  need  to  be  met. 

5.  Request  for  Specific  Breakdowrn  of 
Communications  Content,  Pen  Register, 
and  Trap  and  Trace  Interceprtion  Orders 

Nine  comments  (AirTouch 
Communications,  Bell  Atlantic  NYNEX 
Mobile.  Bell  Atlantic.  BellSouth, 
Cellular  Telecommunications  Industry 
Association,  Personal  Communications 
Industry  Association,  SBC 
Communications,  Teleconununications 
Industry  Association,  United  States 
Telephone  Association)  were  received 
stating  that  the  capacity  requirements 
should  be  delineated  according  to  the 
type  of  interception  (i.e.,  pen  register, 
trap  and  trace,  and  communications 
content). 

The  average  national  ratio  of 
communications  content  iaterceptions 
to  pen  register  and  trap  and  trace 
interceptions  is  not  necessarily  in  any 
way  repiresentative  of  any  specific 
geographic  region,  nor  is  it 
representative  of  any  specific  switching 
entity.  The  past  ratio  of  pen  registers 
and  traps  and  traces  to  full 
communication  content  interception 
was  derived  from  national  averages  of 
all  interceptions  conducted  diuing  the 
26-month  survey  period.  The 
Government  believes  that  it  would  be 
inappropriate  to  use  any  such  ratio  in 
all  localities  as  a  basis  for  developing  a 
solution  to  meet  the  capacity 
requirements  in  a  particular  area.  Any 
solution  developed  by  the  industry  must 
account  for  the  significant  variance  in 
the  distribution  of  the  types  of 
interceptions.  The  variance  for 
historical  switch-specific  data  is  from 
zero  percent  communications  content 
interceptions  up  to  100  percent 
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communications  content  interceptions 
from  area  to  area.  Several  examples  exist 
where  the  application  of  the  nationwide 
ratio  would  clearly  hamper  law 
enforcement  efforts  to  conduct 
electronic  surveillance  and  protect 
public  safety. 

Further,  law  enforcement  has 
concluded  that  because  it  does  not 
know  the  type(s)  of  surveillance  that 
will  be  needed  in  the  future,  it  cannot 
provide  the  industry  with  a  specific 
breakdown  of  such  surveillances  by 
county  or  market  service  area  based 
upon  past  interception  activity.  Also, 
owing  to  the  various  technical  solutions 
and  approaches  that  carriers  are 
considering  for  certain  capabilities,  such 
as  the  potential  extraction  and  delivery 
of  post  cut-through  dialed  digits  and 
signaling,  law  enforcement  cannot 
accurately  articulate  a  specific 
breakdown  of  surveillances  by  type.  In 
the  event  that  a  carrier  elects  to  use  a 
solution  that  is  switch-based,  the 
Government  has  taken  steps  to  quantify 
the  maximum  level  of  pen  register  and 
call  content  interceptions  that  would  be 
expected  from  any  one  switch  in  terms 
of  a  "high  end  capacity  ceiling"  (see 
Section  V.C). 

6.  Request  for  Specific  Number  of  Call 
Content  Channels  (CCC)  and  Call  Data 
Channel  (CDC) 

Four  comments  (AT&T  Wireless,  SBC 
Communications,  Telecommunications 
Industry  Association,  United  States 
Telephone  Association)  were  received 
requesting  that  capacity  requirements  be 
specified  as  numbers  of  CCCs  and  CDCs. 

Law  enforcement  does  not  currently 
know  what  approaches  carriers  will 
employ  as  solutions  to  meet  CALEA 
requirements.  The  suggestion  that  the 
required  number  of  CCCs  and  CDCs 
should  be  defined  separately 
presupposes  a  solution  where  carriers 
isolate  and  deliver  all  call-identifying 
information  over  a  CDC,  including  post 
cut  through  digits  dialed  and  related 
signaling.  It  would  be  inappropriate  for 
law  enforcement  to  presuppose  any 
particular  solution.  Further,  the  interim 
industry  standard  (J-STI>-025)  does  not 
support  the  extraction  of  dual-tone 
multi-frequency  (DTMF)  signals,  and  as 
such,  may  lead  to  very  different 
solutions  from  those  that  the  comments 
presuppose. 

7.  Apportionment  of  Capacity 
Requirements  Amongst  Carriers  Serving 
a  Particular  Geographical  Area 

Thirteen  comments  (AirTouch 
Communications,  AT&T  Wireless,  Bell 
Atlantic  NYNEX  Mobile,  BellSouth. 
Cellular  Telecommunications  Industry 
Association,  Center  for  Democracy  and 


Technology  and  the  Center  for  National 
Security  Studies,  National  Telephone 
Cooperative  Association.  Organization 
for  the  Promotion  and  Advancement  of 
Small  Telecommunications  Companies, 
Pacific  Telesis  Group,  Personal 
Communications  Industry  Association, 
SBC  Communications, 
Telecommunications  Industry 
Association,  Teleport  Communications 
Group)  were  received  stating  that 
capacity  requirements  should  be 
specified  for  each  carrier  serving  a 
particular  geographical  area  based  upon 
each  carrier's  market  share. 

An  apportionment  of  capacity 
amongst  carriers  cannot  reasonably  be 
made  based  on  ever-changing  market 
factors  and  market  shares  that  law 
enforcement  can  only  guess  at.  The 
inherent  instability  and  constant  market 
share  moveqients  within  the 
telecommunications  market  makes 
apportionment  impossible  on  a 
"percentage  of  the  market"  basis. 
Furthermore,  the  historical  data  does 
not  show  any  correlation  between 
market  share  and  electronic  surveillance 
activity.  For  example,  in  a  number  of 
instances  where  there  are  multiple 
services  providers  in  a  geographic  area, 
one  service  provider  has  accounted  for 
the  majority  of  historic  intercepts. 
However,  as  discussed  above,  in  a 
number  of  instances,  an  individual 
carrier  can  distribute  the  capacity 
requirements  at  its  discretion  as  long  as 
the  requirements  (as  stated  in  the 
appendixes  to  this  Final  Notice  of 
Capacity)  far  an  entire  geographical  area 
are  met.  Furthermore,  if  a  carrier 
chooses  to  deploy  a  switch-based 
solution,  Section  V.C.  of  this  Final 
Notice  of  Capacity  delineates  the 
maximum  simultaneous  interceptions 
that  would  be  expected  from  any  one 
switch. 

8.  Capacity  Requirements  Will  Serve  as 
a  Barrier  to  New  Entrants  in  the  Market 

Six  comments  (AT&T,  AT&T 
Wireless,  Cellular  Telecommunications 
Industry  Association,  MCI, 
Telecommunications  Industry 
Association,  Teleport  Communications 
Group)  were  received  indicating  that  the 
capacity  requirements  will  serve  as  a 
barrier  to  new  entrants  into  the  market. 
One  comment  suggested  that  the 
Government  should  issue  a  third  notice 
for  new  entrants. 

Law  enforcement  realizes  that  a  new 
entrant  in  a  county  or  market  service 
area  can  initially  expect  to  capture  only 
a  very  small  portion  of  the  subscriber 
base.  Also,  as  stated  in  the  previous 
response  and  elsewhere  above,  an 
individual  carrier,  based  on  its  unique 
network  configuration,  can  distribute 


the  capacity  requirements  at  its 
discretion  with  the  understanding  that 
the  capacity  requirements  as  stated  in 
the  appendixes  to  this  Final  Notice  of 
Capacity  represent  law  enforcement's 
estimated  actual  and  maximum  capacity 
requirements  for  an  entire  geographical 
area.  Furthermore,  if  a  carrier  chooses  to 
deploy  a  switch-based  solution,  Section 
V.C.  of  this  Final  Notice  of  Capacity 
delineates  the  maximum  simultaneous 
interceptions  that  would  be  expected 
from  any  one  switch. 

9.  The  Data  Used  in  Deriving  the 
Capacity  Requirements  Should  Be 
Audited 

One  comment  (Telecommunications 
Industry  Association)  was  received 
stating  that  the  data  collected  during  the 
survey  period  for  the  purposes  of 
deriving  capacity  requirements  should 
be  audited. 

Law  enforcement  considered  the 
comment  requesting  the  audit  of  data 
used  in  the  calculation  of  the  capacity 
requirements  and  concluded  that  the 
detailed  electronic  surveillance 
information  for  the  entire  United  States 
is  of  a  sensitive  nature,  and  should  not 
be  disclosed.  However,  the  FBI  is 
prepared  to  let  an  individual  carrier 
examine  the  subset  of  information 
pertaining  to  that  carrier's  network  and 
historic  interception  activity.  Law 
enforcement  has  previously  provided 
carriers  with  the  opportunity  to  examine 
such  data  by  which  the  capacity 
requirements  for  their  networks  were 
determined. 


10.  The  Methodology  Used  for  the 
Extrapolation  of  PCS  Capacity 
Requirements  Is  Not  Appropriate  Nor 
Representative  of  Law  Enforcement 
Needs 

Two  comments  (BellSouth,  Personal 
Communications  Industry  Association) 
were  received  indicating  that  the 
Second  Notice  of  Capacity's  method  of 
determining  capacity  requirements  for 
PCS  was  incorrect  and  does  not 
represent  law  enforcement's  needs. 

The  decision  to  publish  PCS  capacity 
requirements  on  a  market  basis  was 
driven  by  the  fact  that  each  individual 
PCS  license  holder  could  serve  the 
entire  market  at  its  discretion.  With  no 
historical  PCS  interception  activity,  as 
mentioned  previously  in  this  Final 
Notice  of  Capacity,  and  the  fact  that 
each  PCS  market  is  composed  of  whole 
or  partial  cellular  markets  from  which 
capacity  requirements  can  be  reasonably 
derived,  law  enforcement  believes  that 
market-based  requirements  offer  the 
most  reasonable  and  supportable  means 
of  fulfilling  law  enforcement's  CALEA 
mandate  to  publish  capacity 
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requirements  on  a  geographical  basis  for 
all  carriers. 

After  consideration  of  the  comments 
from  the  PCS  industry  and  in  order  to 
offer  some  flexibiUty  for  PCS  carriers, 
law  enforcement  has  chosen  to  amend 
the  geographical  areas  that  can  be  used 
for  the  PCS  capacity  requirements  for 
those  PCS  carriers  serving  Mafor 
Trading  Areas  (MTA)  and  Basic  Trading 
Areas  (BTA).  Every  PCS  license  holder 
will  have  the  option  of  supporting  either 
the  equivalent  total  capacity 
requirements  of  the  composite  cellular 
markets  (MSAs  &  RSAs  as  delineated  in 
Appendix  B)  in  which  the  license 
holder  can  provide  service  or  the  PCS 
requirements  for  MTAs  and  BTAs  as 
delineated  in  Appendixes  C  and  D, 
respectively.  This  approach  is 
responsive  to  PCS  carriers'  concern 
about  PCS  markets  not  accurately 
reflecting  historical  surveillance 
activity,  and  it  allows  a  PCS  carrier  to 
increase  its  capacity  as  it  expands  into 
new  service  areas. 

11.  Any  Negotiation  Between  Law 
Enforcement  and  a  Carrier  Regarding  the 
Capacity  Requirements  in  One  or  More 
Geographical  Areas  Should  Be  Made 
Part  of  the  Public  Record 

Two  comments  (Ameritech,  Personal 
Communications  Industry  Association} 
were  received  stating  that  any 
negotiation  between  the  Government 
and  carriera  regarding  capacity 
requirements  should  be  made  available 
to  the  public. 

The  Final  Notice  of  Capacity  defines 
the  estimated  actual  and  maximujn 
capacity  reqiiirements  on  a  geographical 
basis  for  wireline  and  wireless  (cellular 
and  PCS)  carriers.  Law  enforcement  will 
not  alter  these  actual  or  maximimi 
capacity  requirements  with  any  carrier. 
Law  enforcement  has  met  its  statutory 
requirement  by  making  public  the 
number  of  interceptions  it  estimates  it 
may  need  to  conduct  in  specified 
geographic  areas  in  the  future.  The 
capacity  requirements  reflect  the  total 
number  of  conmiunications  content,  pen 
register,  and  trap  and  trace  interceptions 
that  law  enforcement  estimates  it  may 
need  to  conduct.  Furthermore,  law 


enforcement  has  suggested  information 
and  guidance  for  the  application  of  the 
requirements  to  the  industry  within  this 
Final  Notice  of  Capacity. 

12.  Growth  Factor  Derivation  is 
Inappropriate  and  Not  At  All  Reflective 
of  Overall  Crime  Trends 

Four  comments  (AT&T  Wireless, 
BellSouth,  Telecommunications 
Industry  Association,  United  States 
Telephone  Association)  were  received 
stating  that  the  growth  factor  derivation 
was  inappropriate  and  not  reflective  of 
overall  crime  trends.  One  comment 
suggested  usin^  zero  or  negative  growth 
rates. 

Overall  crime  trends  are  not 
necessarily  indicative  of,  or  directly 
related  to,  electronic  surveillance  needs. 
While  certain  types  of  crime  may  be 
decreasing,  the  record  for  electronic 
surveillance  ordera,  as  shown  by  the 
Wiretap  Reports  and  the  IX)J  reports  on 
the  use  of  pen  registers  and  trap  and 
traces,  indicates  that  over  time  federal, 
state,  and  local  investigations  have 
required  and  increased  use  of  electronic 
surveillance.  It  must  be  stated  that  law 
enforcement  agencies  and  prosecutorial 
offices  (as  well  as  the  courts)  have  relied 
on  the  use  of  electronic  surveillance 
where  required  notwithstanding  overall 
crime  trends.  Also,  the  maximimi 
capacity  requirements  are  not 
representative  of  the  numbm*  of 
interceptions  that  law  enforcement 
expects  to  perform  on  a  regular  basis, 
but  rather  a  capacity  ceiling  to  be  used 
by  the  industry  in  the  development  of 
technical  solutions. 

13.  The  Methodology  Used  in  the 
Formulation  of  Capacity  Requirements 
Is  Inappropriate 

Nine  comments  (Ameritech,  ATAT 
Wireless,  Bell  Atlantic  NYNEX  Mobile, 
BellSouth,  Center  for  Etemocracy  and 
Technology  and  the  Center  for  National 
Security  Studies,  GTE,  SBC 
Communications,  Telecommunications 
Indtistry  Association,  United  States 
Telephone  Association)  were  received 
questioning  the  methodology  used  for 
determining  capacity  requirements. 

As  discussed  in  Section  IV.C., 
alternative  methods  of  expressing 


capacity  requirements  were  considered. 
The  methodology  used  to  determine 
future  capacity  requirements  projects 
the  potential  interception  needs  of  law 
enforcement  in  geographic  areas  to  the 
maximimi  extent  practicable.  Both  the 
wireline  county  and  the  wireless  market 
service  area  requirements  were  based  on 
historic  interception  activity  and  used 
growth  factors  derived  from  past 
interception  trends  as  well  as 
commonly-used  statistical  tools  in  the 
issuance  of  lawfully  authorized 
surveillance  orders. 

14.  The  Final  Notice  of  Capacity  Should 
Express  Capacity  Requirements  in 
Terms  of  Engineered  Capacity 

One  comment  (Cellular - 
Telecommunications  Industry 
Association)  requested  that  the  capacity 
requirements  be  expressed  in  terms  of 
"engineered  capacity". 

In  the  Initial  Notice  of  Capacity, 
requiranents  were  expressed  as  a 
percentage  of  the  engineered  capacity  of 
equipment,  fodlities,  and  services.  It 
was  thought  that  in  so  doing,  carriers 
would  have  more  flexibility  in 
addressing  the  capacity  requirements. 
Comments  submitted  on  the  Initial 
Notice  of  Capacity,  however,  questioned 
the  meaning  of  engineered  capacity  and 
recommended  that  capacity 
requirements  be  expressed  as  fixed 
numbers  rather  than  as  percentages.  In 
response,  law  enforcement  re-examined 
this  issue  and  found  that  using  fixed 
numbers  for  each  county  and  market 
service  area  would  be  a  clearer  way  to 
express  capacity  requirements  without 
tying  them  to  constanUy-changing 
components  of  telecommunications 
networks. 

After  consideration  of  the 
aforementioned  comments,  law 
enforcement  decided  to  offer 
information  and  guidance  on  ways  that 
a  carrier  may  choose  to  apply  the 
capacity  requirements  in  any  given 
geographic  area  (See  Section  V.C). 

Dated:  March  3, 1998. 
Louis  Fraeh, 

Director,  Federal  Bureau  if  Investigation, 
Department  of  Justice. 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 
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Alabama  . 

Alabama  . 

Alabama  . 

Alabama  . 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 

Alabama 


State 


Autauga  

Baldwin 

Barbour  

Bibb  

Blount  

Bullock 

Butler 

Calhoun  

Chambers 

Cherokee 

Chilton  

Choctaw  

Clarke 

Clay  

Cleburne 

Coffee 

Colbert 

Conecuh  

Coosa  

Covington  

Crenshaw  .... 

Cullman  

Dale 

Dallas  

DeKalb  

Elmore 

Escambia  .... 

Etowah  

Fayette  

Franklin  

Geneva  

Greene  

Hale  

Henry 

Houston  

Jackson  

Jefferson  

Lamar  

Lauderdale  .. 

Lawrence 

Lee  

Limestone  .... 

Lowndes 

Macon  

Madison 

Marengo  

Marion  

Marshall 

Mobile 

Monroe  

Montgomery 

Morgan  

Perry 

Pickens 

Pike  

Randolph  .... 

Russell  

Shelby  

St.  Clair  

Sumter 

Talladega  ... 
Tallapoosa  .. 
Tuscaloosa  . 


County 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


3 
3 
2 
2 
2 
2 
2 
11 
18 
2 
2 
2 
2 
2 
2 
2 
6 
2 
2 
2 
2 
2 
2 
8 
3 
3 
2 
4 
2 
2 
2 
2 
2 
2 
6 
8 
77 
2 
6 
2 
2 
4 
2 
2 
63 
9 
2 
2 
62 
2 
24 
9 
2 
2 
7 
2 
2 
2 
12 
2 
6 
8 
12 


UMI 


4 
4 
3 
3 
3 
3 
3 

15 

24 
3 
3 
3 
3 
3 
3 
3 
8 
3 
3 
3 
3 
3 
3 

11 
4 
4 
3 
6 
3 
3 
3 
3 
3 
3 
8 

11 

101 
3 
8 
3 
3 
6 
3 
3 

83 

12 

3 

3 

81 

3 

32 

12 

3 

3 

10 

3 

3 

3 

16 

3 

8 

11 

16 


Historical 
experience 


2 
2 
1 
0 
0 
0 
0 
8 

14 
1 
0 
0 
1 
0 
0 
0 
4 
1 
0 
0 
0 
0 
0 
6 
2 
2 
1 
3 
0 
1 
0 
Q 
0 
0 
4 
6 

61 
0 
4 
0 
0 
3 
0 
0 

SO 
7 
0 

1 

49 
1 

19 

7 
0 
0 

s 

0 
0 
0 
9 
0 
4 
6 
9 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  ttw  simultaneous  requirement  o<  pen  register  trap  and  trace  and 

ca«  content  interceptions  ttiat  may  be  conducted  anywtiere  within  a  county.]*  ►^     "^      •    "^  «^.  «.iu 


State 


Alabama 

Alabama 

AlatMuna 

Alat>ama 

Alaska  

Alaska  

Alaska 

Alaska  

Alaska  

Alaska „.. 

Alaska  

Alaska  

Alaska  

Alaska  

Alaska 

Alaska 

Alaska  

Alaska  „. 

Alaska  

Alaska  

Alaska  

Alaska  

Alaska  

Alaska „ 

Alaska  

Alaska  

Alaska  

Alaska 

Alaska , 

Alaska 

Alaska 

An>encan  Samoa 

Arizona 

Arizona 

Arizona 

Arizona 

Arizona 

Arizona  

Arizona  

Arizona _. 

Arizona  

Arizona „... 

Arizona 

Arizona  

Arizona „.. 

Arizona  

Arizona  

Arkansas  

Ari<ansas  

Arkansas 

Arionsas 

Aricansas  

Arkansas  

Arkansas 

Arkansas 

Arkansas  

Arkansas 

Aritansas  

Artcansas _ 

Arkansas 

Arkansas  ...» 

Aritansas  

Arkansas , 


County 


Walker 

Washington  

Witaox 

Winston  

Aleutians  East 

Aleutians  West  

Anchorage • 

Bethel 

Bristol  Bay 

Denali  

Dillingham  

Fairt>anks  North  Star 

Haines 

Juneau  

Kenai  Peninsula 

Ketchkan  Gateway  

Kodiak  Island  

Lake  and  Peninsula  

Matanuska-Susitna  

Nome 

North  Stope 

Northwest  Arctic 

Prince  of  Wales-Ketchikan 

Sitka  

Skagway-Hoonah-Angoon 

Southeast  Fairtianks 

VakJez-Cordova  

Wade  Hampton  

Wrangell-Petersburg  

Yakutat 

Yukon-Koyukuk  

American  Samoa  

Apache  

Cochise  

Coconino  

Gila 

Graham  

Greer>lee  

La  Paz 

Maricopa  

Mohave  _ 

Navajo 

Pima 

Pinal  1. 

Santa  Cruz  

Yavapai  

Yuma 

Arkansas  

Ashley  

Baxter 

Benton 

Boone  

Bradley  „ 

Calhoun 

Carroll 

Chicot 

Clatk 

Clay  

Clebun>e _... 

Cleveland  

Columbia _ 

Conway  

Craighead 


County  requirement 


Estimated  ac- 
tual irrtercep- 
tkxis  ttiat  may 
be  conducted 


2 
2 
6 
2 
14 
6 
57 
3 
2 
2 
2 
2 
2 
9 
2 
47 
2 
2 
6 
2 
6 
2 
2 
2 
2 
2 
2 
2 
2 
2 
7 
2 
2 
37 
6 
2 
2 
2 
2 
502 
21 
2 
148 
14 
14 
17 
41 
2 
2 
2 
3 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
2 
2 


Estimated 

maximum 

interceptk>ns 

that  may  be 

conducted 


3 
3 
8 
3 
19 
8 
75 
4 
3 
3 
3 
3 
3 
12 
3 
62 
3 
3 
8 
3 
8 
3 
3 
3 
3 
3 
3 
3 
3 
3 
10 
3 
3 
49 
8 
3 
3 
3 
3 
655 
28 
3 
193 
19 
19 
23 
54 
3 
3 
3 
4 
3 
3 
3 
3 
3 
4 
3 
3 
3 
3 
3 
3 


Historical 
experience 


0 
0 
4 
0 
11 
4 
45 
2 
0 
0 
0 
1 
0 
7 
0 
37 
0 
1 
4 
0 
4 
0 
0 
1 
0 
0 
0 
0 
0 
0 
5 
0 
0 
29 
4 
0 
0 
0 
0 

398 

16 

1 

117 
11 
11 
13 

32 
0 
1 
0 
2 
0 
0 
0 
0 
0 
2 
1 
0 
0 
0 

1 

0 


UMI 
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APPENDIX  A.— NOTICE  OF  CAPACITY  REQUIREMENTS  BY  COUNTY  FOR  TELECOMMUNICATIONS  CARRIERS  PROVIDING 

LOCAL  Services— Continued 

(Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  ot  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


Arkansas  ... 

Arkansas  ... 

Arkansas  ... 

Arkansas  ... 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  . 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  .. 

Arkansas  ^. 

Arkansas  .. 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas  . 

Arkansas 

Arkansas 

Arkansas 

Arkansas 

Arkansas 

Arkansas 

Arkansas 

Arkansas 

Arkansas 

Arkansas 

California 

California 


Crawford 

Crittenden 

Cross  

Dallas  .• ... 

Desha  

Drew 

Faulkner  

Franklin  

Futlon  

Garland  

Grant  

Greene  

Hempstead 

Hot  Spring  

Howard  

Independence 

Izard  

Jackson  

Jeflerson  

Johnson  

Lafayette  

Lawrence 

Lee  

Lincoln  

Little  River  

Logan  

Lonoke  

Madison i 

Marion 

Miller 

Mississippi  

Monroe  

Montgomery  .. 

Nevada  

Newton  

Ouachita  

Perry 

Phillips  

Pike  

Poinsett  

Polk  

Pope 

Praine 

Pulaski 

Randolph  

Saline  

Scott  

Searcy  

Sebastian  

Sevier  

Sharp 

St.  Francis  .... 

Stone  

Union  

Van  Buren  .... 

Washington  ., 

White  

Woodruff 

Yell  

Alameda  

Alpine  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


California  Amador 

California '  Butte  .... 


2 
2 
2 
2 

2 
2 
2 
2 

2 

21 

2 

2 

2 

2 

2 

2 

2 
2 

11 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

13 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

22 
2 
6 
2 
2 
3 
2 
2 
2 
2 
2 
2 
6 
3 
2 
2 

142 

2 

14 

8 


Historical 
experience 


3 
3 
3 
3 
3 
3 
3 
3 
3 
28 
3 
3 
3 
3 
3 
3 
3 
3 
15 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
17 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
29 
3 
8 
3 
3 
4 
3 
3 
3 
3 
3 
3 
8 
4 
3 
3 
186 
3 
19 
11 


0 
0 
0 
0 
0 
0 
1 
0 
0 
16 
0 
0 
0 
0 
0 
0 
0 
0 
8 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
10 
0 
0 
0 
0 

0 
0 
0 
0 
0 
0 
0 

17 
0 
4 
0 
0 
2 
0 
0 
0 
0 
0 
0 
4 
2 
0 
0 

112 

0 

11 

6 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]' 


State 


California 

California 

California 

California 

California 

California 

California 

California 

California 

California 

California 

California 

California 

Califomia 

California 

Califomia 

Califomia 

Califomia 

Califomia 

California 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

CaKfomia 

Califomia 

California 

California 

Califomia 

California 

Califomia 

Califomia 

Califomia 

Califomia 

California 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

Califomia 

California 

California 

Califomia 

Califomia 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 


County 


Calaveras  

Colusa  

Contra  Costa  .... 

Del  Norte 

El  Dorado  

Fresno 

Glenn 

Humboldt 

Imperial  

Inyo  

Kem 

Kings  

Lake  

Lassen 

Los  Angeles  

MoOoTa   

Marin  

Mariposa  

MecKlocino 

Merced  „... 

Modoc  

Mono  

Monterey  

N^a 

Nevada  

Orange  

Placer 

Plumas  

Riverside  

Sacramento 

San  Benito  

SanBemardno 

San  Diego  

San  Francisco  .. 

San  Joaquin 

San  Luis  Obispo 

San  Mateo 

Santa  Bart>ara  .. 

Santa  Clara 

Santa  Cruz 

Shasta 

Sierra 

Siskiyou 

Solano 

Sonoma 

Stanislaus 

Sutter 

Tehama 

Trinity  

Tulare 

Tuolumne  

Ventura 

Yolo 

Yuba 

Adams 

Alamosa  

Arapahoe 

Archuleta 

Baca 

Bent 

BoukJer 

Chaffee 

Cheyenne  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
t>e  conducted 


3 
2 

72 

4 

11 

52 

2 

8 

29 

2 

42 

2 

4 

2 

1360 

17 

56 

4 

7 

12 

2 

2 

27 

13 

13 

147 

16 

2 

88 

110 

2 

52 

332 

96 

33 

16 

65 

18 

143 

16 

14 

2 

7 

32 

72 

24 

11 

4 

2 

18 

2 

29 

13 

2 

32 

2 

79 

3 

2 

2 

19 

2 

2 


Estimated 

maximum 

interceptkxu 

that  may  be 

conducted 


4 
3 
94 
6 
15 
68 
3 
11 
38 
3 
55 
3 
6 
3 
1773 
23 
73 
6 
10 
16 
3 
3 
36 
17 
17 
192 
21 
3 
113 
144 
3 
68 
433 
126 
43 
21 
85 
24 
187 
21 
19 
3 
10 
42 
94 
32 
15 
6 
3 
24 
3 
38 
17 
3 
42 
3 
103 
4 
3 
3 
25 
3 
3 


Historical 
experience 


2 

0 

57 

3 

8 

41 

1 

6 

23 

0 

33 

1 

3 

0 

1080 

13 

44 

3 

5 

9 

0 

0 

21 

10 

10 

116 

12 

0 

68 

87 

1 

41 

263 

76 

26 

12 

51 

14 

113 

12 

11 

0 

5 

25 

19 
8 
3 
0 

14 
0 

23 

10 
0 

25 
0 

62 
2 
0 
0 

IS 
S 
0 
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APPENDIX  A.— NOTICE  OF  CAPACITY  REQUIREMENTS  BY  COUNTY  FOR  TELECOMMUNICATIONS  CARRIERS  PROVIDING 

Local  Services — Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  o\  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Colorado 
Colorado 
Colorado 
Colorado 
Colorado 
Colorado 
Colorado 
Colorado 
Colorado 
Colorado 
Colorado 


Clear  Creek 

Conejos  

Costilla  

Crowley  

Custer 

Delta  

Denver 

Dolores  

Douglas  

Eagle  

El  Paso 


Colorado  1  Elbert 


Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Coiorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Coiorado  

Colorado  

Coiorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  

Colorado  .... 

Colorado  .... 

Connecticut 

Connecticut 

Connecticut 

Connecticut 

Connecticut 

Connecticut 

Connecticut 

Connecticut 

Delaware  .... 


Fremont  

Garlield 

Gilpin  

Grand  

Gunnison  

Hinsdale  

Huerlano  

Jackson  

Jefferson  

Kiowa  

Kit  Carson  

La  Plata 

Lake  

Lanmer  

Las  Animas  .. 

Lincoln  

Logan  

Mesa  

Mineral  

Moffat  

Montezuma  .. 

Montrose  

Morgan  

Otero  

Ouray  

Park 

Phillips 

Pitkin  

Prowers  

Pueblo  

Rio  Blanco  .... 

Rio  Grande  ... 

Routt 

Saguache  

San  Juan  

San  Miguel  ... 

Sedgwick 

Summit  

Teller  

Washington  . 

Weld  

Yuma 

Fairfield  

Hartford  

Litchfield  

Middlesex  .... 

New  Haven  . 

New  London 

Tolland  

Windham  

Kent 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

intBrceptions 

that  may  be 

conducted 


2 
2 

.  12 
4 
2 
3 

148 

2 

8 

4 

32 

2 

2 

9 

2 

2 

4 

2 

2 

2 

42 

3 

2 

3 

2 

40 

2 

2 

2 

8 

2 

2 

2 

3 

2 

3 

2 

2 

2 

6 

2 

2 

2 

2 

2 

2 

2 

8 

2 

8 

2 

2 

11 

2 

76 

66 

16 

7 

77 

22 

2 

3 

11 


UMI 


Historical 
experience 


3 

3 

16 
6 
3 
4 
193 
3 

11 
6 

42 
3 
3 

12 
3 
3 
6 
3 
3 
3 

55 
4 
3 
4 
3 

53 
3 
3 
3 

11 
3 
3 
3 
4 
3 
4 
3 
3 
3 
8 
3 
3 
3 
3 
3 
3 
3 
11 
3 

11 

3 

3 

15 

3 

100 

86 
21 
10 

101 

29 

3 

4 

15 


0 
0 
9 
3 
0 
2 
117 
0 
6 
3 
25 
•  1 
1 
7 
0 
0 
3 
0 
0 
0 
33 
2 
0 
2 
0 
31 
0 
0 
0 
6 
0 
0 
0 
2 
0 
2 
1 
0 
0 
4 
0 
1 
0 
0 
0 
0 
0 
6 
0 
6 
0 
0 
8 
1 
60 
52 
12 
5 
61 
17 
0 
2z 
8 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]' 


State 


Delaware New  Castle 


Delaware 

District  of  Columbia 

Florida  

Florida 

Florida  

Florida  

Florida 

Florida 

Florida  

Florida 

Florida 

Florida 

Florida 

Florida 

Florida 

Florida 

Florida  

Florida  

Florida  

Florida  

Florida  

Florida  

Florida  

Florida  

Florida 

Florida  

Florida 

Rorida 

Florida 

Florida  

Florida 

Florida 

Florida 

Florida 

Florida 

Florida 

Florida 

Florida 

Florida 

Florida 

Florida 

Florida 

Florida  _ 

Rorida 

Florida 

Florida 

Florida 

Florida _. 

Florida 

Florida 

Florida  

Florida _ 

Florida 

Florida 

Rorida  

Florida 

Florida 

Florida „.. 

Florida 

Florida  

Florida  ^ 

Florida 


County 


County  requirement 


Estimated  ac- 
j  tuai  intercep- 
I  tions  that  may 
I   be  conducted 


Sussex  

District  of  Columbia 

Alachua  

Baker 

Bay  

Bradford  

Brevard  

Broward 

Calhoun 

Chariotte 

Citrus  

Clay  

Collier 

Columbia  

Dade 

DeSoto  

Dixie  

Duval  

Escambia  

Flagler  

Franklin  

Gadsden  

Gilchrist  

Glades 

Gulf 

Hamilton  

Hardee  

Hendry 

Hernando  

Highlands  

Hillsborough  

Holmes 

Indian  River 

Jackson 

Jefferson  

Lafayette  

Lake  

Lee  

Leon  

Levy 

Liberty  

Madison 

Manatee  

Marion  

Martin  

Monroe  „ 

Nassau  

Okaloosa  

Okeechot)ee 

Orange  

Osceola  „ 

Palm  Beach 

Pasco  

Pinellas 

Polk  

Putnam 

Santa  Rosa  

Sarasota 

Seminole  

St.  Johns  

St.  Lude  

Sumter 


29 
6 

216 
7 
3 
8 
2 

56 

222 
2 
3 
2 
3 

13 
2 

570 
3 
2 

61 

27 
2 
2 
2 
2 
2 
2 
2 
2 
2 

13 
6 
148 
3 
6 
6 
2 
2 

18 

46 
6 
2 
2 
2 

31 

18 
4 

22 
2 

11 
2 

46 

11 

97 

21 
121 

31 

11 
8 

37 

16 
4 
8 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


38 
8 

282 

10 

4 

11 

3 

73 

290 
3 
4 
3 
4 

17 
3 

743 
4 
3 

80 

36 
3 
3 
3 
3 
3 
3 
3 
3 
3 

17 
8 
193 
4 
8 
8 
3 
3 

24 

60 
8 
3 
3 
3 

41 

24 
6 

29 
3 

15 
3 

60 

15 
127 

28 
158 

41 

15 

11 

49 

21 
6 

11 
3 


Historical 
experience 


23 
4 

171 
5 
2 
6 
1 

44 

176 
0 
2 
0 
2 

10 

0 

452 

2 

0 

48 

21 
0 
0 
0 
0 
0 
0 
0 
1 
0 

10 
4 
117 
2 
4 
4 
0 
0 

14 

36 
4 
0 
0 
1 

24 

14 

3 

17 
0 
8 

1 
36 

8 
77 
16 
96 
24 

8 

6 
29 
12 

3 

6 

1 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


Florida  .. 

Florida  .. 

Florida  .. 

Florida  .. 

Flonda  .. 

Florida  .. 

Florida  .. 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 


Suwannee  

Taylor  

Union  

Volusia  

Wakulla  

Walton  

Washington  

Appling  

Atkinson  

Bacon  

Baker  

Baldwin 

Banks  

Barrow  

Bartow  

Ben  Hill 

'Berrien 

Bibb  

Bleckley  

Brantley  

Brooks  

Bryan  

Bulloch   

Burke 

Butts  

Calhoun  

Camden 

Candler 

Carroll 

Catoosa 

Charlton 

Chatham 

Chattahoochee 

Chattooga 

Cherokee 

Clarke 

Clay  

Clayton  

Clinch  

Cobb 

Coffee 

Colquitt  

Columbia  

Cook 

Coweta  

Crawford 

Crisp 

Dade 

Dawsorf 

Decatur 

DeKalb  

Dodge  

Dooly  

Dougherty 

Douglas 

Early 

Echols 

Effingham  

Elbert  ;.. 

Emanuel  

Evans  

Fannin  

Fayette  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


2 
2 
2 
21 
2 
3 
3 
3 
2 
2 
2 
3 
2 
2 
4 
2 
2 
17 
2 
11 
6 
17 
104 
2 
2 
2 

36 
2 
2 
2 
2 
16 
2 
3 
2 
4 
2 
11 
2 
33 
9 
2 
2 
2 
2 
2 
2 
2 
4 
2 
46 
3 
2 
7 
2 
2 
2 
2 
2 
2 
2 
2 
3 


Historical 
experience 


3 

3 

3 

28 
3 

4 

4 
4 
3 
3 
3 
4 
3 
3 
6 
3 
3 

23 
3 

15 
8 

23 

136 

3 

3 

3 

47 
3 
3 
3 
3 

21 
3 
4 
3 
6 
3 

15 
3 

43 

12 
3 
3 
3 
3 
3 
3 
3 
6 
3 

60 
4 
3 

10 
3 
3 
3 
3 
3 
3 
3 
3 
4 


0 
1 
0 

16 
0 
2 
2 
2 
0 
0 
0 
2 
0 
0 
3 
0 
0 

13 
0 
8 
4 

13 

82 
1 
1 
0 

28 
1 
1 
1 
0 

12 
0 
2 
1 
3 
0 
8 
0 

26 
7 
0 
0 
0 

1 

0 
0 

1 

3 

0 

36 

2 

0 
5 
1 
0 
0 
0 
0 
0 
0 
0 
2 
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APPENDIX  A.— NOTICE  OF  CAPACITY  REQUIREMENTS  BY  COUNTY  FOR  TELECOMMUNICATIONS  CARRIERS  PROVIDING 

Local  Services— Continued 

(Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 
Georgia 


County 


Floyd  

Forsyth  

Franklin  

Fulton  

Gilmer 

Glascock  ... 

Glynn 

Gordon  

Grady  

Greene  

Gwinnett  .... 
Habersham 

Hall 

Hancock  .... 
Haralson  .... 

Harris 

Hart  

Heard  

Henry 

Houston 

Inwin 

Jackson  

Jasper  

Jeff  Davis  .. 
Jefferson  ... 

Jenkins  

Johnson  

Jones  

Lamar 

Lanier  

Laurens  

Lee  

Liberty  

Lincoln 

Long  

Lowndes  .... 

Lumpkin 

Macon  

Madison 

Markxi  

McDuffie  .... 
Mdntosh  .... 
Meriwether 

MiRer 

MitcheR  

Monroe 

Montgomery 

Morgan  

Murray  

Muscogee .. 

Newton  

Oconee  

Oglethorpe 
PaukJing  ..... 

Peach  

Pickens 

Pierce 

Pke  

Polk  

Pulaski 

Putnam 

Quitman 

Rabun  


County  requiremerrt 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

ttiat  may  t>e 

conducted 


7 

10 

2 

3 

2 

3 

65 

85 

2 

3 

2 

3 

2 

3 

3 

4 

2 

3 

3 

4 

17 

■      23 

2 

3 

3 

4 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

7 

10 

2 

3 

6 

8 

2 

3 

3 

4 

2 

3 

2 

3 

2 

3 

2 

3 

3 

4 

4 

6 

2 

3 

2 

3 

2 

3 

38 

50 

2 

3 

2 

3 

3 

4 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

2 

3 

Histoncal 
experier>ce 


5 
0 
1 

51 
0 
0 
1 
2 
0 
2 

13 
0 
2 
0 
0 
0 
0 
0 
5 
1 
4 
0 
2 
0 
0 
0 

1 

2 
3 
0 
0 
0 
30 
1 
0 
2 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 
1 

0 
0 
0 
0 
0 
0 
0 

1 

0 

1 

0 

1 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

(Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Georgia 

Guam  . 

Hawaii 

Hawaii 

Hawaii 

Hawaii 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  .. 

Idaho  . 


County  requirement 


Randolph  ... 
Richmond  .. 
Rockdale  ... 

Schley  

Screven  

Seminole  ... 
Spalding  .... 
Stephens  ... 

Stewart  

Sumter 

Talbot  

Taliaferro  ... 

Tattnall  

Taylor  

Telfair  

Terrell  

Thomas  

Tift  

Toombs  

Towns 

Treutlen  

Troup 

Turner 

Twiggs   

Union  

Upson  

Walker  

Walton  

Ware 

Warren  

Washington 

Wayne  

Webster  .... 
Wheeler  .... 

White  

Whitfield  ... 

Wilcox 

Wilkes 

Wilkinson  .. 

Worth 

Guam  

Hawaii  

Honolulu  ... 

Kauai  

Maui  

Ada 

Adams  

Bannock  ... 
Bear  Lake  . 
Benewah  .. 
Bingham  ... 

Blaine  

Boise  

Bonner 

Bonneville  . 
Boundary  .. 

Butte 

Camas 

Canyon  

Caribou 

Cassia  

Clark 

Clearwater 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


2 

8 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

6 

2 

7 

2 

2 

2 

2 

14 

2 

2 

2 

2 

2 

3 

2 

2 

2 

2 

2 

2 

2 

4 

2 

2 

2 

2 

2 

3 

71 

2 

2 

7 

2 

8 

2 

2 

2 

4 

2 

2 

4 

2 

2 

2 

3 

2 

2 

2 

2 


3 

11 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

8 

3 

10 

3 

3 

3 

3 

19 

3 

3 

3 

3 

3 

4 

3 

3 

3 

3 

3 

3 

3 

6 

3 

3 

3 

3 

3 

4 

93 

3 

3 

10 

3 

11 

3 

3 

3 

6 

3 

3 

6 

3 

3 

3 

4 

3 

3 

3 

3 


Historical 
experience 


1 
0 
1 
0 
0 

1 

0 
0 
0 
0 
0 
0 
4 
1 
5 
0 
0 
0 
0 

11 
0 
0 
0 
0 
0 
2 
0 
0 
0 
0 
0 
0 
0 
3 
0 
0 
0 
0 
0 
2 

56 
0 
0 
5 
0 
6 
0 
0 
1 
3 
0 
0 
3 
0 
0 
0 
2 
0 
0 
0 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

caH  content  jnterceptions  that  may  be  conducted  anywhere  within  a  county.]* 


County 

County  requirement 

State 

Estimated  ac- 
tual intercap- 
tkxis  that  may 
be  conducted 

Estimated 

maximum 

interceptkxts 

that  may  be 

conducted 

Histoncal 
experience 

Idaho 

Custer 

2 

.   4 

2 

2 

2 

2 

2 

2 

2 

4 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

4 

2 

17 

2 

6 

14 

2 

2 

2 

2 

8 

2 

2 

2 

18 

2 

2 

2 

2 

7 

318 

2 

2 

2 

3 

2 

36 

2 

2 

3 

2 

2 

2 

11 

2 

2 

2 

2 

4 

2 

2 

14 

3 
6 
3 
3 
3 
3 
3 
3 
3 
6 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
6 
3 
23 
3 
8 
19 
3 
3 
3 
3 
11 
3 
3 
3 
21 
3 
3 
3 
3 
10 

415 
3 
3 
3 
4 
3 
47 
3 
3 
4 
3 
3 
3 
15 
3 
3 
3 
3 
6 
3 
3 

19 

0 
3 
0 
0 
0 
0 
0 
0 

1 

3 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
3 
0 

13 
0 
4 

11 
0 
0 
0 

1 

6 

~    0 

0 

0 

12 
Q 
1 
0 
0 
5 
252 
1 
0 
0 
2 

.  1 

29 
0 
0 
2 
0 
1 
1 
8 
1 
0 
0 
0 
3 
0 
0 

11 

Idaho _ 

Elmore 

Idaho 

Franklin  

Idaho _ 

Fremont 

Idaho „.... 

Gem  

Idaho _ 

Gooding 

Idaho 

Idaho  

Idaho  ....„ _ 

Jefferson  

Idaho 

Jerome   . 

Idaho 

Kootenai  . 

Idaho 

Latah  

Idaho _ 

Lemhi  

Idaho 

Lewis 

Idaho „ 

Lincoln 

Idaho 

Madison „ 

Minidoka 

Idaho 

Idaho 

Ner  Perce  „ 

Oneida 

Idaho „... 

Idaho 

Owyhee  

Idaho 

Payette  .  .. 

Idaho 

Power 

Idaho 

Shoshone _.... 

Teton _ 

Twin  Falls 

Idaho „ 

Idaho 

Idaho  .._ 

Valley  

Idaho „ 

Illinois 

Illinois 

Washington  

Adams 

Alexander _ 

Bond  ... 

Illinois 

Illinois 

Boone  

Illinois 

Brown 

Illinois 

Bureau 

Calhoun „ 

Carroll 

Cass _ 

Champaign „ _ 

Christian  

Illinois 

Illinois 

Illinois 

Illinois „ 

Illinois 

IHinois 

aark 

Illinois  „ 

Illinois _ 

Illinois _.. 

Clay _ 

Clinton „ 

Coles 

Illinois 

Cook 

Illinois „ 

Crawford 

Illinois  

Cumberland 

IHinois _ 

Illinois „ 

De  Witt  .._ _ 

DeK^  

Illinois 

Douglas 

Illinois „ „. 

DuPage  ._ 

Illinois  

Edgar 

Illinois 

Edwards 

Illinois 

Effingham  

Illinois 

Fayette  ... 

Illinois 

Ford 

Franklin  „ 

Fulton  „.... 

GaMatin  

Greene 

Gmndy  _ „ „ 

Hamilton  _ „... 

Hancock 

Hardin 

Henderson 

Henry „ „ 

Illinois 

Illinois _ 

Illinois 

IHinois „ „ _ „ 

Illinois  

Illinois „ „..._ 

Illinois „ _ 

Illinois _ 

Illinois „ 

Illinois „ „ 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

(Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  ot  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


Illinois  .. 

Illinois  .. 

Illirrais  .. 

IHinots  .. 

Illinois  .. 

Illinois  .. 

Illinois  .. 

Illinois  .. 

Illinois  .. 

Illinois  .. 

Illinois  .. 

Illinois  .. 

Illinois  .. 

Illinois  .. 

Illinois  .. 

Illinois  .. 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illirwis  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois  . 

Illinois 

Illinois 

Illinois 

Illinois 

Illinois 

Illinois 

Illinois 

Illinois 

Illinois 

Illinois 

Illinois 

Illinois 

Illinois 


State 


Iroquois  

Jackson  

Jasper  

Jefferson  

Jersey 

Jo  Daviess  .. 

Johnson  

Kane 

Kankakee  .... 

Kendall  

Knox  

La  Salle  

Lake  

Lawrence 

Lee  

Livingston  .... 

Logan  

Macon  

Macoupin 

Madison 

Marion  

Marshall 

Mason  

Massac 

McDonough  . 

McHenry  

McLean  

Menard  

Mercer  

Monroe  

Montgomery 

Morgan  

Moultrie  

Ogle 

Peoria 

Perry 

Piatt  

Pike  

Pope 

Pulaski 

Putnam  

Randolph  .... 

Richland  

Rock  Island 

Saline  

Sangamon  .. 

Schuyler  

Scott  

Shelby  

St.  Clair  

Stark 

Stephenson 

Tazewell  

Union  

Vermilion  .... 

Wabash  

Warren  

Washington 

Wayne  

White  

Whiteside  ... 

Will  

Williamson  . 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

Interceptions 

that  may  be 

conducted 


2 
6 
2 
2 
2 
2 
2 
48 
13 
2 
19 
8 
9 
2 
4 
2 
6 
4 
2 
11 
2 
2 
2 
2 
2 
3 
16 
2 
12 
18 
2 
2 
3 
2 
8 
6 
2 
2 
2 
2 
2 
6 
4 
11 
2 
26 
3 
2 
2 
6 
2 
2 
6 
2 
21 
2 
2 
2 
2 
2 
4 
9 
2 


3 

a 

3 
3 
3 

3 
3 

63 

17 
3 

25 

11 

12 
3 
6 
3 
8 
6 
3 

15 
3 
3 
3 
3 
3 
4 

21 
3 

16 

24 
3 
3 
4 
3 

11 
8 
3 
3 
3 
3 
3 
8 
6 

15 
3 

34 
4 
3 
3 
8 
3 
3 
8 
3 

28 
3 
3 
3 
3 
3 
6 
12 
3 


Historical 
experience 


1 
4 
0 
0 
0 
0 
0 
38 
10 
0 
15 
6 
7 
1 
3 
1 
4 
3 
0 
8 
1 
0 
0 
0 
0 
2 
12 
1 
9 
14 
1 
0 
2 
0 
6 
4 
0 
0 
0 
0 
JO 
4 
3 
8 
0 
20 
2 
0 
1 
4 
0 
0 
4 
0 
16 
0 
0 
0 
0 
0 
3 
7 
1 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  ar>d 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


County 

County  requirement 

State 

Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 

Estimated 

maximum 

interceptions 

that  may  be 

conducted 

Historical 
experience 

Illinois 

Winnebago  

7 

10 

5 

Illinois 

Woodford 

2 

3 

0 

Indiana 

Adams  

2 

3 

0 

Indiana  _ 

Allen  

9 

12 

7 

Indiana  

Bartholomew  

2 

3 

0 

Indiana  

Benton 

2 

3 

0 

Indiana  

Blackford  

2 

3 

1 

Indiana  

Boone  

2 

3 

1 

Indiana  

Brown  

2 

3 

0 

Indiana  

Carroll 

2 

3 

0 

Indiana  

Cass  

2 

3 

0 

Indiana  ^ 

Clark 

2 

3 

1 

Indiana  

Clay  

2 

3 

1 

Indiana 

Clinton  

2 

3 

0 

Indiana  

Crawford 

2 

3 

0 

Indiana  

Daviess  , 

2 

3 

1 

Indiana  

De  Kalb  

3 
2 

4 
3 

2 

Indiana  

Dearborn  

0 

Indiana  

Decatur 

2 

3 

0 

Indiana  

Delaware  

2 

3 

1 

Indiana  

Dubois  _ 

2 

3 

0 

Indiana  

Elkhart  

2 

3 

0 

Indiana  

Fayette  

2 

3 

0 

Indiana  

Floyd  

3 

4 

2 

Indiana 

Fountain  

2 

3 

0 

Indiana  

Franklin  

2 

3 

0 

Indiana  

Fulton 

2 

3 

0 

Indiana  

Gibson 

2 

3 

0 

Indiana  

Grant  

7 

10 

5 

Indiana  

Greene  

3 

4 

2 

Indiana 

Hamilton  

3 

4 

2 

Indiana  

Hancock 

2 

3 

0 

Indiana  

Harrison 

3 

4 

2 

Indiana  

Hendrrcks  

6 

8 

4 

Indiana  

Henry 

2 

3 

1 

Indiana  

Howard 

2 

3 

0 

Indiana  

Huntington  

2 

3 

0 

Indiana  

Jackson  

2 

3 

0 

Indiana  

Jasper  

2 

3 

1 

Indiana  

Jay 

2 

3 

0 

Indiana  

Jefferson  

2 

3 

1 

Indiana  

Jennings 

2 

3 

0 

Indiana  

Johnson  

6 

8 

4 

Indiana  

Knox  

3 

4 

2 

Indiana  

Kosciusko 

3 

4 

2 

Indiana  

La  Porte  

4 
2 

6 
3 

3 

Indiana  

Lagrange  

0 

Indiana 

Lake  

57 

75 

45 

Indiana  

Lawrence 

2 

3 

0 

Indiana  

Madison 

8 

11 

6 

Indiana  

Marion  

33 

43 

26 

Indiana  

Marshall 

2 

3 

0 

Indiana  

Martin  

Miami 

2 
4 

3 
6 

0 

Indiana  

3 

Indiana  

Monroe  

7 

10 

5 

Indiana  

Montgomery  

3 

4 

2 

Indiana  

Morgan  

2 

3 

0 

Indiana  

Newton  

2 

3 

0 

Indiana  

Noble 

2 

3 

0 

Indiana  

Ohio 

2 

3 

0 

Indiana  

Orange  

2 

3 

1 

Indiana  

Owen  

2 

3 

0 

Indiana  

Parke 

3 

4 

2 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

(Numbers  represent  historical  simultar)eous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

caH  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Indiana 
Irxliana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana! 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  ... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  .... 
Iowa  ... 
Iowa  ... 
Iowa  ... 
Iowa  ... 
Iowa  ... 
Iowa  ... 
Iowa  ... 
Iowa  ... 
Iowa  ... 
Iowa  ... 
Iowa  ... 
Iowa  ... 
Iowa  ... 


Perry 

Pike  

Porter  

Posey  

Pulaski 

Putnam 

Randolph 

Ripley  

Rush 

Scott 

Shelby  

Spencer  

St.  Joseph  ... 

Starke 

Steuben 

Sullivan 

Switzerland  .. 
Tippecanoe  . 

Tipton  

Union  

Vanderburgh 
Vermillion  .... 

Vigo  

Wabash  

Warren  

Warrick  

Washington  . 

Wayne  

Wells  

White  

Whitley  

Adair 

Adams  

Allamakee  ... 
Appanoose  .. 

Audubon  

Benton 

Black  Hawk 

Boone  

Bremer  

Buchanan  .... 
Buena  Vista 

Butler 

Calhoun 

Carroll 

Cass  

Cedar  

Cerro  Gordo 

Cherokee 

Chickasaw  .. 

Clari<e 

Clay  

Clayton  

Clinton  

Crawford 

Dallas  

Davis  

Decatur 

Delaware  .... 
Des  Moines 

Dickinson 

Dubuque  

Emmet 


County  requirement 


Estimated  ac- 
tual intercep- 
tk>ns  that  may 
be  conducted 


2 
2 
9 
6 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
3 
3 
4 
2 
2 
2 
4 
2 
2 
2 
2 
2 
2 
2 
2 
2 
4 
6 
4 
2 
6 

11 
2 
2 
2 
3 
4 
9 
3 
2 
2 
2 
2 
2 
2 
4 
2 
2 
2 
2 
2 

17 
2 


Estimated 

maximum 

interceptions 

ttiat  may  be 

conducted 


UMI 


3 
3 

12 
8 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
4 
4 
6 
3 
3 
3 
6 
3 
3 
3 
3 
3 
3 
3 
3 
3 
6 
8 
6 
3 
8 

15 
3 
3 
3 
4 
6 

12 
4 
3 
3 
3 
3 
3 
3 
6 
3 
3 
3 
3 
3 

23 
3 


Historical 
experienoe 


0 
0 
7 
4 
0 
0 
0 
0 
0 
0 

1 

0 

1 

0 
0 
0 
0 

1 

0 
0 
2 

2 
3 
0 
0 
0 
3 
1 
0 
0 
0 
0 
1 
0 
0 
0 
3 
4 
3 
1 
4 
8 
0 
0 
1 
2 
3 
7 
2 
f 
0 
0 
0 
1 
1 
3 
0 
1 
0 
0 
1 

13 
1 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywtiere  within  a  county.]* 


County 

County  requirement 

State 

Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 

Estimated 

maximum 

interceptions 

that  may  be 

conducted 

Historical 
experience 

towa  

Fayette  

2 

3 

0 

Iowa  

Floyd  

9 

12 

7 

Iowa  

Franklin  _ 

2 

3 

0 

Iowa  

Fremont 

2 

3 

0 

Iowa  

Greene  

2 

3 

0 

Iowa  

Grundy  

2 

3 

0 

Iowa  

Guthrie  

2 

3 

1 

Iowa  

Hamilton  

4 

6 

3 

Iowa  - 

Hancock  

2 

3 

0 

Iowa  

Hardin 

3 

4 

2 

Iowa  

Harrison 

2 

3 

0 

Iowa  ._, 

Henry 

2 

3 

0 

Iowa 

Howard 

2 

3 

1 

Iowa  

Humbokft 

2 

3 

0 

Iowa  

Ida  

2 

3 

0 

Iowa  

Iowa 

6 

8 

•4 

Iowa  

Jackson  

2 

3 

0 

Iowa  

Jasper  

7 

10 

5 

Iowa  

Jefferson  „ 

2 
6 

3 
8 

0 

Iowa  

Johnson  

4 

Iowa  _ „ 

Jones  

4 

6 

3 

(bwa  

Keokuk  

2 

2 

3 
3 

0 

Iowa  

Kossuth  

0 

Iowa  

Lee  

3 

4 

2 

Iowa  

Linn  

11 

15 

8 

Iowa  _ 

Louisa 

2 

3 

0 

Iowa  

Lucas _ 

2 

3 

1 

Iowa  

Lyon  „ 

B 

11 

6 

Iowa  

Madison 

2 

3 

0 

Iowa  

Mahaska 

2 

3 

0 

Iowa  

Marion  

2 

3 

0 

Iowa  

Marshall 

12 

16 

9 

Iowa  

Mills  „ 

2 

4 

3 
6 

0 

Iowa  

Mitchell  

3 

Iowa  

Monona  

2 

3 

0 

low? 

Monroe  

2 

3 

0 

Iowa  

Montgomery  

2 

3 

1 

Iowa  

Muscatine 

3 

4 

2 

Jowa  _ 

O'Brien  

2 
2 

3 
3 

1 

Iowa  

Osceola 

0 

Iowa  

Page 

2 

3 

0 

Iowa  

Palo  Alto 

2 
9 

3 
12 

0 

Iowa  „ 

Plymouth  

7 

Iowa  

Pocahontas  

2 

3 

0 

Iowa  

Polk  

21 

28 

16 

Iowa  

Pottawattamie  

12 

16 

9 

Iowa  

Poweshiek 

8 

11 

6 

Iowa  

Ringgold  

2 

3 

0 

Iowa  „ 

Sac 

2 

3 

0 

Iowa  

Scott 

4 

6 

3 

Iowa  .._ 

Shelby  

2 

3 

0 

Iowa  „ _ 

Sioux  

6 

8 

4 

Iowa  

Story 

3 

4 

2 

Iowa  „ 

Tama  

6 

8 

4 

Iowa  „ 

Taytor  

2 

3 

0 

Iowa  _ 

Union 

2 

3 

0 

Iowa  _ 

Van  Buren  

2 
2 

3 
3 

0 

Iowa  

Wapello  

0 

Iowa  „ 

Warren  

2 

3 

0 

Iowa  

Washington  

2 

3 

0 

Iowa  „ 

Wayne  

2 

3 

0 

Iowa  

Webster 

9 

12 

7 

Iowa  

Winnet>ago  

2 

3 

0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services — Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  oi  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]' 


State 


Iowa  .... 

Iowa  .... 

Iowa  .... 

Iowa  .... 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kartsas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 

Kansas 


Winneshiek  .. 
Woodbury  .... 

Worth 

Wright 

AMen  

Anderson 

Atchison  

Bart>er  

Barton 

Bourbon 

Brown  

Butler 

Chase  

Chautauqua  . 

Cherokee 

Cheyenne  .... 

Clari< 

Clay  

Cloud 

Cotfey 

Comanche  ... 

Cowley  

Crawford 

Decatur 

Dk:kinson 

Doniphan 

Douglas  

Edwards  

Elk  

Ellis 

Ellsworth 

Finney  

Ford 

Franklin  

Geary  

Gove 

Graham  

Grant  

Gray  

Greeley 

Greenwood .. 

Hamilton  

Harper  

Harvey 

Haskell  

Hodgeman  ... 

Jackson  

Jefferson  

Jewell  

Johnson  

Kearny 

Kir>gman  

Kiowa  

Labette  

Lane  

Leavenworth 

Lincoln 

Linn  

Logan  

Lyon  

Marion  

Marshall 

McPherson  . 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
8 
2 
2 
2 
2 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
3 
3 
2 
4 
2 
2 
3 
2 
2 
2 
2 
4 
2 
2 
2 
2 
4 
2 
2 
2 
3 
2 
8 
2 
2 
2 
36 
2 
2 
2 
3 
2 
2 
2 
2 
2 
2 
2 
2 
4 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


UMI 


3 
11 

3 

3 

3 

3 

3 

3 

3 

3 

3 

4 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

4 

4 

3 

6 

3 

3 

4 

3 

3 

3 

3 

6 

3 

3 

3 

3 

6 

3 

3 

3 

4 

3 
11 

3 

3 

3 
47 

3 

3 

3 

4 

3 

3 

3{ 

3 

3 

3 

3 

3 

6 


Historical 
experience 


0 
6 
0 
0 
0 
0 
0 
0 
0 
0 
1 
2 
0 
0 
0 
0 
0 
0 

1 
0 
0 

t) 

0 
2 
2 
0 
3 
0 
1 
2 
1 
0 
0 
0 
3 
0 
0 
0 
0 
3 
0 
0 
0 
2 
0 
6 
0 
0 
1 
28 
0 
1 
0 
2 
0 
0 
0 
0 
0 
0 
0 

1 

3 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


County 

County  requirement 

State 

Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 

Estimated 

maximum 

interceptions 

that  may  be 

conducted 

HIstoncal 
expenence 

Kansas  

Meade  

2 

3 

0 

Kansas  

Miami 

2 

2 
2 
2 
6 
2 
2 
2 
2 
2 

3 
3 
3 
3 
8 
3 
3 
3 
3 
3 

1 

Kansas  

Mitchell  

1 

Kansas  

Montgomery  

Morns  

0 
0 
4 

Kansas  

Kansas  

Morton  

Kansas  

Nemaha 

0 

Kansas  

Neosho  

0 
n 

Kansas  

Ness  

Kansas  

Norton  

0 
0 
1 

Kansas  

Osage  

Kansas  

Osbome  

2 

3 

Kansas  

Ottawa 

2 
2 

3 
3 

1 

Kansas  

Pawnee  

0 

Kansas  

Phillips 

2 

3 

0 

Kansas  

Pottawatomie  

3 

4 

2 

Kansas  

Pratt 

2 

2 

3 
3 

0 

Kansas  

Rawlins 

0 

Kansas  

Reno 

4 
2 

6 

3 

3 

Kansas  

Republic  

0 

Kansas  

Rice  

2 
6 

3 
8 

0 

Kansas  

Riley  

4 

Kansas  

Rooks  

2 
2 
2 

3 
3 
3 

0 

Kansas  

Rush  

0 

Kansas  

Russell  

0 

Kansas  

Saline  

9 

12 

7 

Kansas  

Scott  

2 

3 

0 

Kansas  

Sedgwick 

23 

30 

lb 

Kansas  

Seward  

3 

4 

2 

Kansas  

Shawnee  

17 

23 

13 

Kansas  

Sheridan  

2 

3 

0 

Kansas  

Sherman 

2 

3 

0 

Kansas  

Smith  

2 

3 

0 

Kansas  

Stafford 

3 

4 

2 

Kansas  

Stanton 

2 

3 

0 

Kansas  

Stevens  

8 

11 

6 

Kansas  

Sumner 

2 

3 

0 

Kansas  

Thomas  

2 

3 

0 

Kansas  

Trego  

2 

3 

0 

Kansas  

Wabaunsee  

2 

3 

0 

Kansas  

Wallace  

2 

3 

0 

Kansas  

Washington  

2 

3 

1 

Kansas 

Wichita  

3 

4 

2 

Kansas  

Wilson  

2 

3 

0 

Kansas  

Woodson  

2 

3 

0 

Kansas  

Wyandotte  

31 

41 

24 

Kentucky  

Adair 

2 

3 

0 

Kentucky  

Allen  

2 

3 

0 

Kentucky  

Anderson 

2 

3 

1 

Kentucky  

Ballard 

2 

3 

0 

Kentucky  

Barren  

3 

4 

2 

Kentucky  

Bath 

2 

3 

0 

Kentucky  

Bell  

8 

11 

6 

Kentucky  

Boone  

8 

11 

6 

Kentucky  

Bourbon 

2 

3 

0 

Kentucky  

Boyd  

2 

3 

0 

Kentucky  

Boyle  

2 

3 

0 

Kentucky  

Bracken  

2 

3 

0 

Kentucky  

Breathitt 

2 

3 

0 

Kentucky  

Breckinridge  

2 

3 

0 

Kentucky  

Bullitt  

12 

16 

9 

Kentucky  

Butler 

2 

3 

0 

Kentucky  

Caldwell 

2 

3 

0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]' 


State 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


•  Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Historical 
experience 


Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 


Calloway  .... 
Campbell  ... 

Carlisle  

Carroll 

Carter  

Casey  

Christian  

Clark 

Clay  

Clinton  

Crittenden  .. 
Cumberland 

Daviess  

Edmonson  . 

Elliott  

Estill 

Fayette  

Fleming  

Floyd  

Franklin   

Fulton  

Gallatin  

Garrard 

Grant  

Graves 

Grayson 

Green  

Greenup  

Hancock  

Hardin 

Harlan 

Harrison 

Hart  

Henderson  . 

Henry 

Hickman  .... 

Hopkins  

Jackson  

Jefferson  ... 
Jessamine  . 

Johnson  

Kenton  

Knott  

Knox  

Lame 

Laurel  

Lawrence  ... 

Lee  

Leslie 

Letcher  

Lewis  

Lincoln  

Livingston  .. 

Logan  

Lyon  

Madison 

Magoffin  

Marion  

Marshall 

Martin  

Mason  

McCracken 
McCreary  ... 


2 
3 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

21 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
2 
2 
4 
2 

21 
2 
2 

14 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
7 
2 
6 
2 
2 
2 
2 
2 
3 
2 


3 
4 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

28 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
4 
3 
3 
3 
3 
3 
3 
6 
3 

28 
3 
3 

19 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

10 
3 
8 
3 
3 
3 
3 
3 
4 
3 


1 
2 
0 
0 
0 
0 
0 
0 

1 

0 
0 
0 
0 
0 
0 
0 
16 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
2 
0 
0 
0 

1 
0 
0 
3 
0 

16 
0 
1 

11 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
5 
0 
4 
1 
0 
0 
0 
0 
2 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services — Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  o(  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  t>e  conducted  anywhere  within  a  county.]' 


State 


Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Kentucky 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 
Louisiana 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


McLean  

Meade  

Menifee  

Mercer  

Metcalfe 

Monroe  

Montgomery  

Morgan  

Muhlent>erg  

Nelson  

Nicholas  

Ohio 

Oldham 

Owen  

Owsley  

Pendleton  

Perry 

Pike  

Powell 

Pulaski 

Robertson 

Rockcastle 

Rowan  

Russell  

Scott  

Shelby  

impson 

Spencer 

Taylor  

Todd 

Trigg  

Trimble  

Union 

Warren  

Washington  

Wayne  

Webster 

Whitley  

Wolfe  

Woodford 

Acadia  

Allen  

Ascension 

Assumption  

Avoyelles 

Beauregard  

Bienville  

Bossier  

Caddo  

Calcasieu  

Caldwell 

Cameron  

Catahoula 

Claiborne 

Concordia 

De  Soto 

East  Baton  Rouge 

East  Carroll  

East  Feliciana  

Evangeline  

Franklin  

Grant  

Iberia  


2 
2 
2 
3 
2 
2 
3 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
8 
2 
7 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
4 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
3 
2 
2 
2 

36 
2 
2 
2 
2 
3 
2 
2 

57 
2 
4 
2 
2 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


3 
3 
3 
4 
3 
3 
4 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

11 
3 

10 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
6 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
4 
3 
3 
3 

47 
3 
3 
3 
3 
4 
3 
3 

75 
3 
6 
3 
3 
3 
3 


Histoncal 
expenence 


0 
0 
0 
2 
0 
0 
2 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
6 
0 
5 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
3 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
2 
0 
0 

1 

28 
0 
0 
0 
0 
2 
0 
1 

45 
0 
3 
0 
0 
0 
0 


1998 


12256 


I 

Federal  Register /Vol.  63,  No.  48 /Thursday,  March  12,  1998 /Notices 


Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services — Continued 


(Numbers  represent  historical  simultaneous  interceptions  ant  an  estimation  of  the  simultaneous  requirement  of  p«n  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 

i 

County  requirement 

State 

County 

Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 

Estimated 

maximum 

interceptions 

that  may  be 

conducted 

Historical 
experience 

Louisiana 

Iberville 

3 

4 

2 

Louisiana 

Jackson  

2 

3 

0 

Louisiana 

Jefferson  

55 

72 

43 

Louisiana 

Jefferson  Da 
La  Salle 

ivis  

2 
2 

7 

3 

3 

10 

0 

Louisiana 

0 

Louisiana _ 

Lafayette  

5 

Louisiana 

Lafourche  

2 

3 

0 

Louisiana 

Lincoln  

2 

3 

-  1 

Louisiana 

Livingston  

4 

6 

3 

Louisiana 

Madison 

2 

3 

0 

Louisiana 

Morehouse  

4 

6 

3 

Louisiana 

Natchitoche; 
Orleans 

1  „ 

2 

63 

.•^ 

0 

Louisiana 

83 

50 

Louisiana 

Ouachita 

6 

8 

4 

Louisiana 

Plaquemines  

2 

3 

0 

Louisiana 

Pointe  Coupee  

9 

12 

7 

Loutsiarui 

Rapides  

6 

8 

4 

Louisiana 

Red  River  .. 

2 
2 

3 
3 

0 

Louisiana 

Richland  .... 

1 

Louisiana _ 

Sabine  

2 

3 

0 

Louisiana 

St.  Bernard _ 

13 

17 

10 

Louisiana _ 

St.  Charies  , 

3 

4 

2 

Louisiana _ 

St.  Helena  

2 

3 

0 

Louisiana 

St.  James 

2 

3 

0 

Louisiana 

St.  John  the  Baptist  

2 

3 

0 

Louisiana 

St.  Landry 

2 

3 

0 

Louisiana 

St.  Martin 

2 

3 

0 

Louisiana 

St.  Mary 

4 

6 

3 

Louisiana 

St.  Tjimmany 

8 

11 

6 

Louisiana 

Tangipahoa  

2 

3 

1 

Louisiana 

Tensas  

2 

3 

0 

Louisiana 

Terrebonne „ 

2 

3 

0 

Louisiana 

Union  

2 

3 

0 

Louisiana 

Vermilion  

2 

3 

0 

Louisiana 

Vernon 

2 

3 

0 

Louisiana 

Washington  „ 

4 

6 

3 

Louisiana _ 

Webster 

2 

3 

1 

Louisiana 

West  Baton  Rouge 

2 

3 

0 

Louisiana 

West  Carroll 
West  Felida 
Winn  

2 
2 
2 

3 
3 
3 

Q 

Louisiana 

na  

1 

Louisiana 

0 

Maine  

Androscoggin  

22 

29 

17 

Maine  

Aroostook  

2 

3 

1 

Maine  

Cumbertand 

9 

12 

7 

Maine  

Franklin  

2 
2 

3 
3 

0 
0 

Maine  

Hancock  

Maine  

Kennebec  

45 

59 

35 

Maine  _ 

Knox  

8 

11 

6 

Maine  

Lincoln 

2 

3 

0 

Maine  

Oxford  

2 

3 

0 

Maine  

Penobscot  

16 

21 

12 

Maine  

Piscataquis 

2 

■» 

0 
0 

Maine  

Sagadahoc  

2 

3 

Maine  

Somerset 

2 

3 

0 

Maine  

Waldo 

3 

4 

2 

Maine  

Washington  

2 

3 

0 

Maine  

York  

7 
2 
3 

.   in 

5 

Mariana  Islands  

Mariana  Isia 
Allegany  .... 

nds 

3 

4 

0 
2 

Maryland  

Maryland  

Anne  Arund< 
Baltimore  ... 

H  

67 
143 

88 
187 

53 

Maryland  

113 

Maryland  

Baltimore  Citv 

90 

iifl 

71 

Maryland  

Calvert 

2 

3 

1 

UMI 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  reqiiirement  of  pen  register,  trap  and  trace,  and 

caM  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Maryland  

Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 
Massachusetts 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan , 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 

Michigan 


County 


Caroline 

Carroll 

Cecil  

Charles 

Dorchester 

Frederick  

Garrett  

Harford  

Howard 

Kent 

Montgomery  

Prince  George's 
Queen  Anne's  .. 

Somerset 

St.  Mary's  

Taltxjt  

Washington  

Wicomico 

Worcester 

Barnstable  

Berkshire  

Bristol  

Dukes  

Essex  

Franklin  

Hampden 

Hampshire 

Middlesex  

Nantucket  

Norfolk 

Plymouth  

Suffolk  

Worcester 

Atoona  

Alger 

Allegan  

Alpena 

Antrim  

Arenac 

Baraga 

Ban7 

Bay  

Benzie  

Berrien 

Branch  

Calhoun 

Cass  

Charlevoix  

Cheboygan  

Chippewa  

Clare 

Clinton  

Crawford 

Delta 

Dickinson 

Eaton 

Emmet 

Genesee  

Gladwin  

Gogebic 

Grand  Traverse 

Gratiot  

Hillsdale 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
t>e  conducted 


2 
8 

11 

11 

8 

12 

2 

13 

36 

2 

84 

152 

2 

3 

2 

3 

7 

4 

7 

9 

2 

11 

2 

17 

2 

21 

2 

84 

2 

33 

17 

77 

43 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

8 

2 

6 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

7 

3 

2 

2 

2 

2 


Estimated 

maximum 

interceptkMis 

that  may  be 

conducted 


3 

It 

15 

15 

11 

16 

3 

17 

47 

3 

110 

199 

3 

4 

3 

4 

10 

6 

10 

12 

3 

15 

3 

23 

3 

28 

3 

110 

3 

43 

23 

101 

57 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

11 

3 

8 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

10 

4 

3 

3 

3 

3 


Historical 
experierice 


0 
6 
8 
8 
6 
9 
0 
10 
28 
1 
66 
120 
0 
2 
1 
2 
5 
3 
5 
7 
0 
8 
0 
13 
0 
16 
1 
66 
0 
26 
13 
61 
34 
0 
0 
0 
0 
0 
0 
0 
1 
0 
0 
6 
0 
4 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
5 
2 
0 
0 
0 
0 


12258 


Federal  Register / Vol.  63,  No.  48 /Thursday,  March  12,  1998 /Notices 


Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan  .. 
Michigan .. 
Michigan  .. 
Michigan  .. 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 


Houghton 

Huron  

Ingham  

lof^a  

Iosco 

Iron  

Isabella 

Jackson  

Kalamazoo  .... 

Kalkaska 

Kent 

Keweenaw 

Lake  

Lapeer  

Leeianau  

Lenawee 

Livingston  

Luce  

Mackinac  

Macomb  

Manistee 

Marquette  

Mason  

Mecosta 

Menominee  .. 

Midland 

Missaukee  

Monroe  

Montcalm 

Montmorency 

Muskegon 

Newaygo  

Oakland 

Oceana  

Ogemaw 

Ontonagon  ... 

Osceoia  

Oscoda 

Otsego 

Ottawa 

Presque  Isle  . 
Roscommorv  . 

Saginaw  

Sanilac  

Schooka'alt  ... 
Shiawassee  .. 

St.  aair 

St.  Joseph  .... 

Tuscola 

Van  Buren  .... 
Washtenaw  .. 

Wayne  

Wexford 

Aitkin  

Anoka  

Becker  

Bettrami  

Benton 

Big  Stone  

Blue  Earth  .... 

Brown  

Cartton 

Carver  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 
3 
2 
2 
2 
3 
3 
8 
2 
4 
2 
2 
3 
2 
2 
3 
2 
2 
34 
2 
6 
2 
2 
2 
2 

i 

3 

^ 

2 

2 
2 

74 
2 
2 
2 
2 
2 
3 
'2 
2 
2 

23 
2 
2 
2 
2 
2 
8 
6 
8 
193 
2 
2 

51 
6 
2 
7 
2 
2 
2 
3 
8 


Estimated 

maximum 

interc8ptk)ns 

that  may  be 

conducted 


UMI 


3 
3 
4 
3 
3 
3 
4 
4 

11 
3 
6 
3 
3 
4 
3 
3 
4 
3 
3 

45 
3 
8 
3 
3 
3 
3 
3 
4 
3 
3 
3 
3 

97 
3 
3 
3 
3 
3 
4 
3 
3 
3 

30 
3 
3 
3 
3 
3 

11 
8 

11 

252 

3 

3 

67 
8 
3 

10 
3 
3 
3 
4 

11 


Histoncal 
experience 


0 
0 
2 

0 
0 
0 
2 
2 
6 
0 
3 
0 
0 
2 
0 
0 
2 
0 
1 
27 
1 

4 
0 
0 
0 
0 

b 

2 
0 
0 

1 

0 
58 
0 
0 
0 
0 
0 
2 
0 
0 
0 
18 
0 
0 
1 
0 
0 
6 
4 
6 
153 
0 
1 
40 
4 
1 
5 
0 
1 
0 
2 
8 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services — Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requiremerrt  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 


County 


Cass  

Chippewa  

Chisago 

Clay  

Clearwater 

Cook 

Cottonwood  

Crow  Wing  

Dakota 

Dodge  

Douglas  

Faribault  

Fillmore  

Freeborn 

Goodhue  

Grant  

Hennepin  

Houston  

Hubbard  

Isanti 

Itasca 

Jackson  

Kanabec  

Kandiyohi  

Kittson  

Koochiching 

Lac  qui  Parle 

Lake  

Lake  of  the  Woods 

Le  Sueur  

Lincoln  

Lyon  

Mahnomen  

Marshall 

Martin  

McLeod  

Meeker  

Mille  Lacs  

Morrison  

Mower  

Murray  

Nicollet  

Nobtes  

Norman  

Olmsted-.- 

Otter  Tail  

Pennington  

Pine 

Pipestone  

Potk  

Pope 

Ramsey  

Red  Lake 

Redwood  

Renville  

Rice 

Rock 

Roseau  

Scott 

Sherburne  

Sibley  

St.  Louis  

Steams 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


8 
2 

2 

2 
2 
2 

7 
67 
2 
4 
2 
2 
2 
8 
4 
264 
6 
4 
2 
2 
2 
2 
6 
11 
2 
2 
2 
2 
2 
2 
2 
2 
9 
2 
14 
4 
4 
7 
2 
2 
7 
4 
2 
22 
41 
3 
6 
2 
2 
3 
100 
2 
2 
2 
9 
3 
9 
4 
29 
2 
50 
21 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


11 
3 
4 
3 
3 
3 
3 

10 

88 
3 
6 
3 
3 
3 

11 
6 
344 
8 
6 
3 
3 
3 
3 
8 

15 
3 
3 
3 
3 
3 
3 
3 
3 

12 
3 

19 
6 
6 

10 
3 
3 

10 
6 
3 

29 

54 
4 
8 
3 
3 
4 
131 
3 
3 
3 

12 
4 

12 
6 

38 
3 

66 

28 


Historkal 
expenence 


6 
1 
2 

1 
0 
0 
0 
5 

53 
0 
3 
1 
0 
0 
6 
3 
209 
4 
3 
0 
0 
0 
0 
4 
8 
0 
0 
0 
1 
0 
0 
0 
0 
7 
0 

11 
3 
3 
S 
1 
0 
5 
3 
0 

17 

32 
2 
4 
0 
0 
2 

79 
0 
1 
1 
7 
2 
7 
3 

23 
0 

39 

16 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  t>e  conducted  anywhere  within  a  county.]' 


Minr>esota 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Mirmesota 
Minnesota 
Minnesota 
Minnesota 
Mirmescfta 
Minnesota 
Minnesota 
Minnesota 
Minnesota 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 
Mississippi 


State 


Steele  

Stevens  

Swift  

Todd  

Traverse  

Wabasha 

Wadena 

Waseca  

Washington  

Watonwan  

Wilkin _ 

Winona  

Wright 

Yellow  Medicine 

Adams  

Alcom  

Amite  

Attala 

Benton 

Bolivar  

Calhoun 

Carroll 

Chickasaw 

Choctaw  

Claiborne  

Clarke 

Clay  

Coahoma 

Copiah 

Covington  

DeSoto  

Forrest 

Franklin  

George  

Greene  

Grenada  

Hancock  

Harrison 

Hinds  

Holmes 

Humphreys 

Issaquena 

Itawamba 

Jackson  

Jasper  

Jefferson  

Jefferson  Davis 

Jones  

Kemper 

Lafayette  

Lamar 

Lauderdale  

Lawrerx» 

Leake  

Lee  

Leflore  

Lincoln 

Lowndes 

Madison 

Marion  

Marshall 

Monroe  

Montgomery  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


6 
2 
2 
6 
2 
2 
2 
2 

23 
2 
2 
4 
6 
2 
2 
2 
2 
2 
2 
2 

13 
2 
2 
2 
2 
2 
2 
3 
2 
2 
2 
6 
2 
2 
2 
4 
2 

21' 

31 
2 
2 
2 
2 
6 
2 
2 
2 
2 
2 
4 
3 
6 
2 
2 
6 
2 
2 
2 
2 
2 
4 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


UMI 


8 
3 
3 
8 
3 
3 
3 
3 

30 
3 
3 
6 
8 
3 
3 
3 
3 
3 
3 
3 

17 
3 
3 
3 
3 
3 
3 
4 
3 
3 
3 
8 
3 
3 
3 
6 
3 

28 

41 
3 
3 
3 
3 
8 
3 
3 
3 
3 
3 
6 
4 
8 
3 
3 
8 
3 
3 
3 
3 
3 
6 
3 
3 


Historical  . 
experience 


4 
0 
0 

4 
0 

d 

0 
0 
18 
0 
0 
3 
4 
.  0 
0 

1 

0 
0 
0 
0 
10 
0 
0 
0 
0 
0 
0 
2 
0 
0 

1 

4 
0 
0 
0 
3 
1 
16 
24 
0 
1 
0 
0 
4 
0 
0 
0 
0 
0 
3 
2 
4 
0 
0 
4 
0 
0 
0 
0 
0 
3 
0 
0 


Federal  Register / Vol.  63,  No.  48 /Thursday,  March  12,  1998/N©tices 


12261 


Appendix  A.— Notjce  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]' 


State 


Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippr 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Missouri  .... 

Missouri  .... 

Missouh  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 

Missouri  .... 


County  requirement 


Estimated  ac- 
tual intercef>- 
tions  that  may 
be  conducted 


Neshoba  

Newton  

Noxubee  

Oktibbeha 

Panola  

Peari  River  

Perry 

Pike  

Pontotoc  

Prentiss  

Quitman 

Rankin  

Scott  

Shart<ey  

Simpson  

Smith  

Stone 

Sunflower  

Tallahatchie 

Tate  

Tippah  

Tishomingo 

Tunica  

Union  

Walthall  

Warren  

Washington  

Wayne  

Webster 

Wilkinson  

Winston  

Yalobusha  

Yazoo  

Adair 

Andrew  

Atchison  

Audrain 

Barry 

Barton  ...'. 

Bates  

Benton  

Bollinger  

Boone  

Buchanan  

Butler 

Caldwell 

Callaway 

Camden 

Cape  Girardeau 

Carroll 

Carter  

Cass  

Cedar  

Chariton 

Christian  

Clari< 

Clay  

Clinton  

Cole 

Cooper  

Crawford 

Dade 

Dallas  


3 
2 
2 
6 
2 
6 
2 
3 
2 
2 
2 
6 
2 
2 
2 
2 
2 
4 
2 
2 
3 

11 
2 
4 
2 
2 
4 
2 
2 
2 
2 
2 
3 
2 
2 
3 
2 
2 
2 
2 
2 
2 
6 
8 
2 
2 

11 
2 
4 
2 
2 
2 
2 
2 
2 
2 

29 
2 
2 
2 
2 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


4 
3 
3 
8 
3 
8 
3 
4 
3 
3 
3 
8 
3 
3 
3 
3 
3 
6 
3 
3 
4 
IS 
3 
6 
3 
3 
6 
3 
3 
3 
3 
3 
4 
3 
3 
4 
3 
3 
3 
3 
3 
3 
8 
VI 
3 
3 
15 
3 
6 
3 
3 
3 
3 
3 
3 
3 
38 
3 
3 
3 
3 
3 
3 


Historical 
experience 


2 

1 
0 
4 
0 
4 
0 
2 
0 
0 
0 
4 
0 
0 
0 
0 
0 
3 
0 
0 
2 
8 
0 
3 
0 
0 
3 
0 
0 
^ 
0 
0 
2 
0 
0 
2 
^0 
0 
0 
0 
0 
0 
4 
6 
0 
0 
8 
0 
3 
0 
0 
0 
0 

1 

0 

0 

23 

0 

1 

0 
0 
0 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  Interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


Missouri 
Missoun 
Missouri 
Missoun 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missoun 
Missouri 
Missouri 
Missoun 
Missoun 
Missoun 
Missouri 
Missouri 
Missoun 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missoun 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 


State 


Daviess  

DeKalb  

Dent 

Douglas  

Dunklin  

Franklin   

Gasconade  . 

Gentry  

Greene  

Grundy  

Harrison  

Henry 

Hickory  

Holt  

Howard 

Howell  

Iron  

Jackson  

Jasper  

Jefferson  .... 

Johnson  

Knox  

Laclede 

Lafayette  .... 
Lawrence  .... 

Lewis  

Lincoln  

Linn  

Livingston  .. 

Macon  

Madison 

Manes  

Manon  

McDonald  ... 

Mercer  

Miller 

Mississippi  .. 
Moniteau   .... 

Monroe  

Montgomery 

Morgan  

New  Madrid 

Newton  

Nodaway  .... 

Oregon  

Osage  

Ozark 

Pemiscot  .... 

Perry 

Pettis  

Phelps  

Pike  

Platte  

Polk  

Pulaski 

Putnam 

Ralls  

Randolph  .... 

Ray 

Reynolds  .... 

Ripley  

Saline  

Schuyler  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 
2 
2 
2 
2 
2 
2 
4 
2 
2 
2 
2 
2 
2 
2 
2 
148 
2 
9 
2 
2 
6 
4 
2 
2 
2 
2 
2 
2 
2 
2 
2 

12 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

12 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


UMi 


3 
3 
3 
3 
3 
3 
3 
3 
6 
3 
3 
3 
3 
3 
3 
3 
3 
193 
3 

12 
3 
3 
8 
6 
3 
3 
3 
3 
3 
3 
3 
3 
3 

16 
3 
3 
3 
3 
3 
4 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

16 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 


Historical 
experience 


0 
0 
0 
0 
0 
0 
0 
0 
3 
0 
0 
0 
0 

1 

0 
0 
0 

117 
1 
7 
0 

1 

4 
3 
0 
0 
0 
0 
1 
0 
0 
0 

1 

9 
0 
0 
0 
0 
0 
2 
0 
0 
0 
0 
0 

1 

0 

1 

0 
0 
0 
0 
9 
1 
1 
0 
0 
0 
0 
0 

1 

0 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]' 


Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Missouri 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 
Montana 


State 


County 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Scotland  

Scott  

Shannon  

Shelby  

St.  Charles  

St.  Clair  

St.  Francois 

St.  Louis  

St.  Louis  City  .... 
Ste.  Genevieve 

Stoddard 

Stone 

Sullivan 

Taney  

Texas  

Vernon 

Wan-en  

Washington  

Wayne 

Webster 

Worth 

Wright 

Beaverhead 

Big  Horn  

Blaine  

Broadwater 

Carbon  

Carter  

Cascade  

Chouteau 

Custer 

Daniels  

Dawson  

Deer  Lodge  

Fallon  

Fergus  

Flathead  

Gallatin  

Garfield 

Glacier 

Golden  Valley  ... 

Granite  

Hill  

Jefferson  

Judith  Basin  

Lake  

Lewis  and  Clark 

Liberty  

Lincoln 

Madison 

McCone 

Meagher  

Mineral  

Missoula  

Musselshell  

Park 

Petroleum 

Phillips 

Pondera 

Powder  River  ... 

Powell 

Prairie 

Ravalli  


4 
2 
2 
2 
9 
2 
3 
80 
46 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
8 
2 
2 
2 
2 
4 
41 
13 
2 
2 
2 
2 
2 
2 
3 
3 
21 
2 
4 
2 
2 
2 
2 
11 
2 
2 
2 
2 
2 
2 
2 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


6 
3 
3 
3 

12 

3 

4 

105 

60 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

.3 
3 
3 
3 

11 
3 
3 
3 
3 
6 

54 

17 
3 
3 
3 
3 
3 
3 
4 
4 

28 
3 
6 
3 
3 
3 
3 

15 
3 
3 
3 
3 
3 
3 
3 
3 
3 


Historical 
expenence 


3 

1 
0 
0 
7 
0 
2 
63 
36 
1 
0 
0 
0 
0 
0 
0 
0 

1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
6 
0 
0 
0 
0 
3 
32 
10 
0 
0 
0 
0 
0 
0 
2 
2 
16 
0 
3 
0 
0 
0 
0 
8 
0 
0 
0 
0 
0 
0 
0 
0 

1 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

(Numbers  reoresent  historical  simultaneous  Interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.)* 


State 


Montana 

Montana  . 

Montana 

Montana 

Montana  . 

Montana  . 

Montana  . 

Montana  . 

Montana  . 

Montana  . 

Montana  . 

Montana  . 

Montana 

Montana 

Montana 

Montana 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

l^ebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Netxaska 

Nebraska 

Nebraska 

Nebraska 

Net>raska 

Netxaska 

Netxaska 

Netxaska 

Nebraska 


Richland  

Roosevelt  

Rosetxjd 

Sanders 

Sheridan  

Silver  Bow  

Stillwater 

Sweet  Grass  

Teton  

Toole  

Treasure 

Valley  

Wheatland  

WitMux  

Yellowstont 

Yelk)wston«  National  Park 

Adams  

Antelope  

Arthur  

Banner 

Blaine  

Boone  

Box  Butte  

Boyd  

Brown  

Buffak)  

Burt 

Butler 

Cass  

Cedar  

Chase  

Cherry  

Cheyenne  

Clay 

Colfax  

Cuming 

Custer 

Dakota 

Dawes  

Dawson  

Deuel 

Dixon  

Dodge  

Douglas 

Dundy  

Fillmore  

FramWin  

Frontier 

Fumas  

Gage  

Garden  

Gariield 

Gosper  

Grant  

Greeley 

Hall  

Hamilton  

Harian  

Hayes  

Hitchcock 

Holt 

Hooker 

Howard 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 
2 
2 
2 
6 
2 
2 
2 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
6 
2 
2 
2 
6 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

66 
2 
2 
2 
2 
2 

16 
2 
2 
2 
2 
2 

13 

24 
2 
2 
2 
2 
2 
2 


Estimated 

maximum 

interceptkxis 

that  may  be 

conducted 


UMI 


3 
3 
3 
3 
3 

11 
3 
3 
3 
3 
3 
3 
3 
3 
4 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
8 
3 
3 
3 
8 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

86 
3 
3 
3 
3 
3 

21 
3 
3 
3 
3 
3 

17 

32 
3 
3 
3 
3 
3 
3 


Historical 
experience 


0 
0 
0 
0 
0 
6 
0 
0 
0 
0 
0 
0 
0 
0 
2 
0 

1 

0 
0 
0 
0 
0 
0 
0 
0 
4 
0 

1 
1 

4 
0 
0 
0 

1 

0 

1 

0 
0 
.0 
0 
0 
0 

1 

52 
0 
0 
0 
0 
0 

12 
0 
0 
0 
0 
0 

10 

19 
0 
0 
0 
0 
0 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  ol  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]*  ^    "^^    ■    "^  «.i^.  -no 


Nebraska 
Nebraska 
Nebraska 
Nebraska 
Nebraska 
Nebraska 
Nebraska 
Nebraska  . 
Nebraska . 
Nebraska  . 
Nebraska  . 
Nebraska  . 
Nebraska  , 
Nebraska  . 
Nebraska  . 
Nebraska  . 
Nebraska . 
Nebraska  . 
Nebraska  . 
Nebraska . 
Nebraska  . 
Nebraska . 
Nebraska . 
Nebraska  . 
Nebraska  . 
Nebraska . 
Nebraska  . 
Nebraska  . 
Nebraska  . 
Nebrsiska  . 
Nebraska  . 
Nebraska . 
Nebraska  . 
Nebraska  . 
Nebraska . 
Nebraska  . 
Nebraska  . 
Nebraska  .. 
Nebraska  .. 
Nebraska  .. 
Nebraska .. 
Nebraska .. 
Nebraska  .. 
Nebraska .. 
Nebraska  .. 
Nebraska  » 

Nevada  

Nevada 

Nevada  

Nevada  

Nevada  

Nevada  

Nevada  

Nevada  

Nevada  

Nevada  

Nevada  

Nevada  

Nevada  

Nevada  

Nevada 

Nevada  

Nevada  


State 


Jefferson  .. 
Johnson  .... 

Kearney 

Keith  

Keya  Paha 

Kimball  

Knox  

Lancaster  .. 

Lincoln 

Logan  

Loup  

Madison 

McPherson 

Merrick  

Morrill  

Nance  

Nemaha 

Nuckolls 

Otoe  

Pawnee  

Peridns  

PheJps  

Pierce 

Platte 

Potk  

Red  WiHow 
Richardson 

Rock 

Saline  

Sarpy 

Saunders  ... 
Scotts  Bkiff 

Seward  

Sheridan  

Sherman 

Sk>ux  

Stanton 

Thayer 

Thomas  

Thurston  

Valley  

Washington 

Wayne 

Webster 

Wheeler 

York 

Carson  City 

Churchill  

Claik 

Dougias  

Eko  

Esmerakja  .. 

Eureka 

HumbokJt  .... 

Lander 

Lincoln  

Lyon  

Mineral  

Nye 

Pershing 

Storey 

Washoe  

White  Pine  ... 


County 


County  requirement 


Estimated  ac- 
tual Intercep- 
tk>ns  that  may 
be  conducted 


Estimated 

maximum 

interceptk>ns 

that  may  be 

conducted 


Historical 
experience 


2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

'  2 

3 

0 

18 

24 

14 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

e 

2 

3 

0 

4 

6 

3 

2 

3 

0 

2 

3 

.0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

3 

4 

2 

8 

11 

6 

11 

15 

8 

2 

3 

0 

3 

4 

2 

2 

3 

0 

6 

8 

4 

9 

12 

7 

2 

3 

0 

4 

6 

3 

3 

4 

2 

2 

3 

1 

2 

3 

0 

2 

3 

0 

2 

^   3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

22 

29 

17 

18 

24 

14 

3 

4 

2 

422 

550 

335 

8 

11 

6 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

1 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

1 

6 

6 

4 

2 

3 

0 

46 

60 

36 

2 

3 

0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

(Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


New  Hampshire 
New  Hampshire 
New  Hampshire 
New  Hampshire 
New  Hampshire 
New  Hampshire 
New  Hampshire 
New  Hampshire 
New  Hampshire 
New  Hampshire 

New  Jersey  

New  Jersey  

New  Jersey  

New  Jersey  

New  Jersey  

New  Jersey  

New  Jersey  

New  Jersey 

New  Jersey  

New  Jersey  

New  Jersey  

New  Jersey 

New  Jersey  

New  Jersey  

New  Jersey  

New  Jersey  

New  Jersey  

New  Jersey 

New  Jersey  

New  Jersey  

New  Jersey  

New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  .... 
New  Mexico  ... 
New  Mexico  .... 
New  Mexico  ... 
New  Mexico  ... 
New  Mexico  ... 
New  Mexico  ... 
New  Mexico  ... 
New  Mexico  ... 
New  Mexico  ... 
New  Mexico  ... 
New  Mexico  ... 
New  Mexico  ... 
New  Mexico  ... 
New  Mexico  ... 


County  requirement 


Belknap  

Carroll 

Cheshire  .... 

Coos 

Grafton  

Hillsborough 
MerrimacJ<  . 
Rockingham 
Strafford  .... 

Sullivan 

Atlantic  

Bergen 

Burlington  .. 

Camden 

Cape  May  .. 
Cumberland 

Essex  

Gloucester  . 

Hudson  

Hunterdon  , 

Mercer  

Middlesex  .. 
Monmouth  . 

Morris  

Ocean  

Passaic  ..... 

Salem  

Somerset  ... 

Sussex  

Union  

Warren  

Bernalillo  ... 

Catron  

Chaves  

Cibola  

Colfax  

Curry  

DeBaca  

Dona  Ana  .. 

Eddy  

Grant  

Guadalupe 

Harding 

Hidalgo  

Lea  

Lincoln  

Los  Alamos 

Luna  

McKinley  ... 

Mora  

Otero  

Quay 

Rio  Arriba  . 
Roosevelt  . 
San  Juan  .. 
San  Miguel 
Sandoval  .. 
Santa  Fe  .. 

Sierra 

Socorro 

Taos  

Torrance  ... 
Union  


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


9 

2 

9 

2 

3 

9 

18 

28 

2 

2 

36 

118 

28 

45 

11 

12 

116 

12 

56 

2 

24 

47 

32 

41 

29 

42 

2 

8 

6 

50 

2 

61 

2 

4 

6 

2 

2 

2 

22 

7 

2 

2 

2 

4 

2 

2 

2 

8 

2 

2 

4 

2 

2 

3 

12 

2 

3 

6 

2 

2 

4 

2 

2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


UMI 


12 

12 

3 

4 

12 

24 

37 

3 

3 

47 

154 

37 

59 

15 

16 

152 

16 

73 

3 

32 

62 

42 

54 

38 

55 

3 

11 

8 

66 

3 

80 

3 

6 

8 

3 

3 

3 

29 

10 

3 

3 

3 

6 

3 

3 

3 

11 

3 

3 

6 

3 

3 

4 

16 

3 

4 

8 

3 

3 

6 

3 

3 


Historical 
experience 


7 

0 

7 

0 

2 

7 

14 

22 

0 

1 

28 

93 

22 

35 

8 

9 

92 

9 

44 

1 

19 

37 

25 

32 

23 

33 

0 

6 

4 

39 

1 

48 

Q 

3 

4 

0 

0 

0 

17 

5 

0 

0 

0 

3 

0 

1 

0 

6 

0 

0 

3 

0 

0 

2 

9 

0 

2 

4 

0 

0 

3 

0 

0 
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Appendix,  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

(Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trao  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]*  »       •    -»-  •     ~ 


State 


New  Mexico 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  Ytjrk  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  ... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 
New  York  .... 


County 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Valencia  

Albany  

Allegany  

Bronx  

Broome 

Cattaraugus 

Cayuga  

Chautauqua 
Chemung  .... 
Chenango  ... 

Clinton  

Columbia  .... 

Cortland 

Delaware  .... 
Dutchess  .... 

Erie 

Essex  

Franklin  

Fulton  

Genesee  

Greene  

Hamilton  

Herkimer 

Jefferson  .... 

Kings  

Lewis  

Livingston  ... 

Madison 

Monroe  

Montgomery 

Nassau  

New  York  ... 

Niagara 

Oneida 

Onondaga  .. 

Ontario  

Orange  

Orleans 

Oswego  

Otsego 

Putnam 

Queens  

Rensselaer  . 
Richmond  .... 

Rockland  

Saratoga 

Schenectady 
Schoharie  .... 

Schuyler  

Seneca  

St.  Lawrence 

Steuben 

Suffolk  

Sullivan 

Tkjga  

Tompkins 

Ulster 

Warren  

Washington  . 

Wayne  

Westchester 

Wyoming  

Yates  


3 
43 
2 
136 
42 
3 
13 
2 
2 
3 
6 
4 
2 
19 
12 
92 
2 
3 
2 
17 
3 
4 
2 
8 
220 
2 
3 
4 
128 
2 
154 
401 
16 
41 
56 
8 
27 
2 
17 
6 
12 
333 
13 
47 
45 
7 
8 
3 
19 
2 
4 
8 
114 
4 
3 
4 
21 
7 
4 
8 
126 
2 
2 


Estimated 

maximum 

interceptk)ns 

that  may  be 

conducted 


4 

57 
3 
178 
55 
4 
17 
3 
3 
4 
8 
6 
3 
25 
16 
120 
3 
4 
3 
23 
4 
6 
3 
11 
287 
3 
4 
6 
167 
3 
201 
523 
21 
54 
73 
11 
36 
3 
23 
8 
16 
434 
17 
62 
59 
10 
11 
4 
25 
3 
6 
11 
149 
6 
4 
6 
28 
10 
6 
11 
165 
3 
3 


Historical 
experience 


2 
34 

1 

108 

33 

2 

10 
1 
1 

2 
4 
3 
0 
t5 
9 
73 
0 
2 
1 
13 
2 
3 
0 
6 
174 
0 
2 
3 
101 
1 
122 
318 
12 
32 
44 
6 
21 
0 
13 
4 
9 
264 
10 
37 
35 
5 
6 
2 
15 
0 
3 
6 
90 
3 
2 
3 
16 
5 
3 
6 
100 
1 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  histoncal  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Historical 
experience 


North  Carolina 
North  Carolina 
f^ofth  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
l^rth  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
Nofth  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
l^orth  Carolina 
North  Carolina 
htorth  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 
North  Carolina 


Alamance  .... 
Alexander  .... 
Alleghany  .... 

Anson  

Ashe  

Avery  

Beaufort 

Bertie 

Bladen  

Brunswick  .... 
Buncombe  ... 

Burke 

Cabarrus  

Caldwell 

Camden 

Carteret  

Caswell 

Catawba  

Chatham 

Cherokee 

Chowan  

Clay  

Cleveland  .... 
Columbus  .... 

Craven  

Cumberland  . 

Currituck  

Dare  

Davidson  

Davie  

Duplin  

Durham  

Edgecombe 

Forsyth  

Franklin  

Gaston 

Gates 

Graham  

Granville  

Greene  

Guilford 

Halifax  

Harnett  

Haywood  .... 
Henderson  .. 

Hertford  

Hoke 

Hyde  

Iredell  

Jackson  

Johnston 

Jones  

Lee  

Lenoir  

Lincoln  

Macon  

Madison 

Martin  

McDowell  .... 
Mecklenburg 

Mitchell  

Montgomery 
Moore  


4 
2 

12 
3 
2 
2 
2 
2 
2 

11 

11 
2 
8 
2 
2 
2 
3 
2 
2 
2 
2 
2 
4 
6 
2 

11 
2 
2 

13 
2 
2 
6 
2 

41 
2 
4 
2 
2 

11 
2 

14 
4 
2 
2 
8 
6 
2 
2 
6 
7 
2 
2 
2 
6 
2 
6 
2 
2 
2 

13 
2 
4 

11 


6 
3 

16 
4 
3 
3 
3 
3 
3 

15 

15 
3 

11 
3 
3 
3 
4 
3 
3 
3 
3 
3 
6 
8 
3 

15 
3 
3 

17 
3 
3 
8 
3 

54 
3 
6 
3 
3 

15 
3 

19 
6 
3 
3 

11 
8 
3 
3 
8 

10 
3 
3 
3 
8 
3 
8 
3 
3 
3 

17 
3 
6 

15 


3 
0 
9 
2 
0 
0 
0 
0 
0 
8 
8 
1 
6 
0 
0 
0 
2 
1 
0 
0 
0 
0 
3 
4 
0 
6 
0 
1 

10 
0 
0 
4 
0 

32 
1 
3 
0 
0 
8 
0 

11 
3 
0 
0 
6 
4 
0 
0 
4 
5 
0 
0 
0 
4 
0 
4 
0 
0 
0 

10 

1 

3 
8 
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APPENDIX  A.— Notice  of  Capaoty  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trao  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]*  »■      .    -^ 


State 


North  Carolina 

l^orth  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

htorth  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

l^orth  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Carolina 

North  Dakota  .. 

North  Dakota  .. 

North  Dakota  .. 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota ... 

l>4orth  Dakota ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota ... 

I^rth  Dakota  ... 

North  Dakota ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 

North  Dakota  ... 


County 


Nash 

New  Hanover 
Northampton  . 

Onslow  

Orange  

Pamlico  

Pasquotank  ... 

Pender 

Perquimans  ... 

Person 

Pitt  

Polk  

Randolph 

Richmond  

Robeson  

Rockingham  .. 

Rowan 

Rutherford  

Sampson  

Scotland  

Stanly  

Stokes  

Surry 

Swain  

Transylvania  .. 

TyrreH  

Unk)n 

Vance  

Wake 

Warren  

Washington  ... 

Watauga 

Wayne  

Wilkes 

Wilson  

Yadkin  

Yancey  

Adams  

Barnes 

Benson  

Billings 

Bottineau  

Bowman  

Burke 

Burleigh  

Cass 

Cavalier  

Dickey  

Divide  

Dunn 

Eddy  

Emmons  

Foster 

Golden  Valley  . 
Grand  Forks  ... 

Grant  

Griggs  

Hettinger 

KkJder 

LaMoure  

Logan  

McHenry  

Mcintosh 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


7 
3 

4 
2 
2 
2 
2 
2 
2 
2 
31 
2 
29 
2 
2 
2 
9 
2 
2 
2 
2 
2 
3 
2 
13 
2 
2 
3 
22 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
6 
14 
2 
2 
2 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
3 
2 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


10 
4 
6 
3 
3 
3 
3 
3 
3 
3 
41 
3 
38 
3 
3 
3 
12 
3 
3 
3 
3 
3 
4 
3 
17 
3 
3 
4 
29 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
8 
19 
3 
3 
3 
3 
3 
3 
3 
3 
4 
3-1 
3 
3 
3 
4 
3 
3 
3 


Historical 
experience 


5 
2 
3 

1 
0 
0 
0 
0 
0 
0 
24 
0 
23 
0 
0 
0 
7 
1 
0 
0 
0 
0 
2 
0 
10 
0 
0 
2 
17 
0 
0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
4 

11 

0 
0 
0 
0 
0 
0 
0 
0 
2 
0 
0- 
0 
0 
2 
0 
0 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services — Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


North 

North 

North 

North 

North 

North 

North 

North 

North 

North 

North 

North 

North 

North 

f^rth 

North 

North 

North 

North 

North 

North 

North 

North 

North 

Nortti 

North 

North 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohi6 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 

Ohio 


Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota  . 
Dakota 
Dakota  . 
Dakota 
Dakota 
Dakota 


State 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


McKenzie  ..... 

McLean 

Mercer  

Morton  

Mountrail  

Nelson  

Oliver 

Pembina  

Pierce  

Ramsey  

Ransom  

Renville  „ 

Richland  

Rolette 

Sargent 

Sheridan 

Sk)ux  

Stope  

Stark 

Steele 

Stutsman  

Towner  

Traill  

Walsh  

Ward 

Wells  

Williams  

Adams  

Allen  

Ashland  

Ashtabula  .... 

Athens  

Auglaize  

Belmont  

Brown  

Butler  

Carroll 

Champaign  . 

Clark 

Clermont 

Clinton  

Columbiana 
Coshocton  _ 

Crawford 

Cuyahoga  ... 

Darke 

Defiance  

Delaware  .... 

Erie  

Fairfield  

Fayette  

Franklin   

Fulton  

Gallia  

I  Geauga  

I  Greene  

I  Guernsey  .... 

Hamilton  

Hancock  

Hardin 

Harrison  

Henry  

Highland  


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


7 
2 
2 
2 
8 
2 
2 
2 
2 
2 
2 
3 
2 
14 
2 
2 
2 
2 
2 
2 
3 
2 
2 
2 
8 
2 
2 
2 
12 
2 
2 
2 
2 
2 
2 
4 
2 
2 
2 
3 
2 
3 
2 
2 
168 
2 
3 
2 
2 
2 
2 
29 
2 
2 
9 
6 
2 
50 
3 
2 
2 
2 
2 


UMI 


Historical 
experience 


10 
3 
3 
3 

111 
3 
3 
3 
3 
3 
3 
4 
3 
19 
3 
3 
3 
3 
3 
3 
4 
3 
3 
3 
11 
3 
3 
3 
16 
3 
3 
3 
3 
3 
3 
6 
3 
3 
3 
4 
3 
4 
3 
3 
219 
3 
4 
3 
3 
3 
3 
38 
3 
3 
12 
8 
3 
66 
4 
3 
3 
3 
3 


5 
1 
0 
0 
6 
0 
0 
0 
0 
0 
0 
2 
0 

11 

0 
0 
0 
0 
0 

1 

2 
0 
1 
0 
6 
0 
0 
0 
9 
0 
1 
0 
0 
0 
0 
3 
1 
0 
0 
2 
0 
2- 
0 
0 
133 
0 
2 
1 
0 
1 
0 
23 
0 
0 
7 
4 
0 
39 
2 
0 
0 
0 
1 
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APPENDIX  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

LOCAL  Services— Continued 

[Numbers  represent  histoncal  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]*  "^     ^       .    <^^J  -  u  irace,  ana 


State 


Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 
Ohio 


County 


Hocking  

Holmes  

Huron  

Jackson  

Jefferson  .... 

Knox  

Lake  

Lawrence  .... 

Licking  

Logan  

Lorain  

Lucas  

Madison 

Mahoning  ... 

Marion  

Medina  

Meigs 

Mercer  

Miami 

Monroe  

Montgomery 

Morgan 

Morrow 


Ohio Muskingum 


Ohio 

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Ohio  

Oklahoma 
Oklahoma 
Oklahoma 
Oklahoma 
Oklahoma 
Oklahoma 
Oklahoma 
Oklahoma 
Oklahoma 
Oklahoma 
Oklahoma 


Noble 

Ottawa 

Paulding  

Penv 

Pickaway  .... 

Pike  

Portage 

Preble 

Putnam 

Richland  

Ross  

Sandusky  ... 

Scioto  

Seneca  

Shelby  

Stark 

Summit  

Trumbull  

Tuscarawas 

Union  

Van  Wert  .... 

Vinton  

Warren  

Washington 

Wayne  

Williams 

Wood 

Wyandot  

Adair 

Alfalfa  

Atoka  

Beaver 

Beckham  

Blaine  

Bryan  

Caddo  

Canadian 

Carter  

Cherokee 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 

2 
2 
2 

2 

13 
2 
7 
2 
2 
53 
2 
24 
4 
3 
2 
2 
2 
2 
29 
2 
2 
2 
2 
2 
2 
2 
2 
2 
16 
4 
2 
2 
2 
2 
2 
2 
2 
7 
40 
2 
4 
2 
2 
2 
7 
2 
9 
2 
2 
2 
2 
2 
6 
2 
2 
2 
2 
9 
8 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


3 

3 

3 

3 

3 

3 

17 

3 

10 

3 

3 

70 

3 

32 
6 
4 
3 
3 
3 
3 

38 
3 
3 
3 
3 
3 
3 
3 
3 
3 

21 
6 
3 
3 
3 
3 
3 
3 
3 

10 

53 
3 
6 
3 
3 
3 

10 
3 

12 
3 
3 
3 
3 
3 
8 
3 
3 
3 
3 

12 

11 

3 
3 


Histoncal 
experience 


0 
0 
0 
0 
0 
1 

10 
0 
5 
1 

1 

42 

0 

-19 

3 

2 

0 

0 

0 

0 

23 

1 

0 
0 
0 
0 

1 

0 
0 

0 
12 
3 
0 
0 
0 
0 
0 
0 
0 
5 
31 
0 
3 
0 
0 
0 
5 
1 
7 
0 
0 
0 
0 

1 

4 

1 
0 

1 

0 
7 
6 
0 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


County 


I 


Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 

Oklahoma 


Choctaw 

Cimarron 

Cleveland 

Coal 

Comanche 

Cotton 

Craig 

Creek 

Custer 

Delaware  

Dewey  

Ellis 

Garfield 

Garvin 

Grady  

Grant  

Greer  

Harmon  

Harper  

Haskell  r 

Hughes  

Jackson 

Jefferson  

Johnston 

Kay  

Kingfisher  

Kiowa  

Latimer  

Le  Flore  

Lincoln  

Logan  

Love  

Major  

Marshall  

Mayes  

McClain  

McCurtain  

Mcintosh 

Murray  

Muskogee  

Noble  

Nowata  „. 

Okfuskee  

Oklahoma  .... 
Okmulgee  .;.. 

Osage  

Ottawa 

Pawnee  

Payne  

Pittsburg  

Pontotoc  

Pottawatomie 
Pushmataha 
Roger  Mills  .. 

Rogers 

Seminole  

Sequoyah  .... 

Stephens  

Texas  

Tillman  

Tulsa  

Wagoner 

Washington  . 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 

19 
2 

19 
2 
2 
7 
2 
2 
2 
2 
2 
3 
7 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
6 
6 
2 
2 
2 
2 
2 
2 
2 
108 
2 
2 
2 
2 
2 
2 
2 
4 
2 
2 
6 
2 
2 
9 
2 
2 

21 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


UMI 


3 
3 

25 
3 

25 
3 
3 

10 
3 
3 
3 
3 
3 
4 

10 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
4 
3 
3 
3 
3 
8 
8 
3 
3 
3 
3 
3 
3 
3 
141 
3 
3 
3 
3 
3 
3 
3 
6 
3 
3 
8 
3 
3 

12 
3 
3 

28 
3 
3 


Historical 
experience 


1 

0 
15 
0 
15 
0 
0 
5 
0 
0 
0 
0 
0 
2 
5 
0 
1 
0 
0 
0 
0 
0 
0 
0 
1 
0 

1 

0 
0 
2 
0 
0 
0 
0 
4 
4 
0 
0 
0 
0 
0 

1 

0 
85 
1 
0 
0 
0 
0 
0 
0 
3 
1 
0 
4 
0 
0 
7 
0 
0 
16 
0 
0 
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APPENDIX  A.— NOTICE  OF  CAPACITY  REQUIREMENTS  BY  COUNTY  FOR  TELECOMMUNICATIONS  CARRIERS  PROVIDING 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Oklahoma  ... 
Oklahoma  ... 
Oklsihoma ... 

Oregon  

Oregon  

Oregon 

Oregon 

Oregon  

Oregon 

Oregon  

Oregon 

Oregon  

Oregon 

Oregon 

Oregon 

Oregon  

Oregon 

Oregon 

Oregon  

Oregon 

Oregon 

Oregon 

Oregon  

Oregon  

Oregon 

Oregon  

Oregon  

Oregon 

Oregon  

Oregon 

Oregon 

Oregon  

Oregon  

Oregon  

Oregon 

Oregon  

Oregon 

Oregon „. 

Oregon  

Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvar«a 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 
Pennsylvania 


County 


Washita  .... 

Woods  

Woodward 

Baker  

Benton 

Clackamas 

Clatsop  

Columbia  .. 

Coos 

Crook 

Curry  

Deschutes 
Douglas  .... 

Gilliam  

Grant  

Harney 

Hood  River 
Jackson  .... 
Jefferson  .. 
Josephine  . 
Klamath  .... 

Lake  

Lane  

Lincoln 

Linn  

Malheur  .... 

Marion  

Morrow  

MuttTKxnah 

Polk  

Sherman  ... 
Tillamook  .. 
Umatilla  .... 

Union 

Waltowa  .... 

Wasco  

Washington 

Wheeler 

Yamhill  

Adams 

Allegheny  . 
Armstrong  . 

Beaver 

Bedford 

Berks 

Blair 

Bradford  .... 

Bucks  

Butler 

Cambria 

Cameron  ... 

Cart)on  

Centre  

Chester 

Clarion 

Clearfield  ... 

Clinton  

Columbia  ... 
Crawford  .... 
Cumberland 

Dauphin 

Delaware  ... 
Elk  


County  requirement 


Estimated  ac- 
tual intercep- 
tions ttiat  may 
be  coTKJucted 


2 
2 
2 

3 

7 
27 
8 
3 
8 
2 
2 
6 
2 
2 
2 
3 
3 
12 
6 
2 
6 
2 
26 
6 
2 
2 
38 
2 
105 
2 
2 
2 
2 
2 
4 
3 
27 
2 
7 
11 
183 
6 
7 
2 
40 
16 
19 
36 
11 
18 
2 
7 
11 
21 
2 
2 
2 
2 
4 
7 
22 
27 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


3 
3 
3 
4 
10 

36 
11 
4 
11 
3 
3 
8 
3 
3 
3 
4 
4 

16 
8 
3 
8 
3 

34 
8 
3 
3 

50 
3 

137 
3 
3 
3 
3 
3 
6 
4 

36 
3 

10 

15 

239 

8 

10 
3 

53 

21 

25 

47 

15 

24 
3 

10 

15 

28 
3 
3 
3 
3 
6 

10 

29 

361 
3 


Historical 
experiefKe 


0 
0 
1 
2 
5 

21 
6 
2 
6 
0 
1 
4 
0 
0 
0 
2 
2 
9 
4 
1 
4 
0 

20 
4 
0 
D 

30 
0 

83 
1 

0 
1 
1 
0 
3 
2 

21 
0 

s 

8 

145 

4 

5 

1 

31 

12 

15 

28 

8 

14 

0 

5 

8 

16 

0 

0 

0 

0 

3 

5 

17 

21 

0 


UMI 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services — Continued 

(Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania ^^ 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania „ 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Pennsylvania 

Puerto  Rico  

Rhode  Island 

Rhode  Island 

Rhode  Island 

Rhode  Island 

Rhode  Island 

South  Carolina 

South  Carolina  

South  Carolina 

South  Carolina  

South  Carolina  

South  Carolina 

South  Carolina 

South  Carolina  

South  Carolina  

South  Carolina  

South  Carolina 

South  Carolina  

South  Carolina  

South  Carolina  


Erie 

Fayette  

Forest  

Franklin  

Fulton  

Greene  

Huntingdon 

Indiana  

Jefferson  

Juniata 

Lackawanna  

Lancaster  

Lawrence 

Lebanon  

Lehigh  

Luzerne  

Lycoming 

McKean  

Mercer  

Mifflin  

Monroe  

Montgomery  .... 

Montour  

Northampton  ... 
Northumberland 

Perry 

Philadelphia 

Rke  

Potter 

Schuylkill  

Snyder  

Somerset 

Sullivan 

Susquehanna  .. 

Tioga  

Union  

Venango  

Warren  

Washington  

Wayne  

Westmoreland  . 

Wyoming  

York 

Puerto  Rico  

Bristol  

Kent 

Newport 

Providence  

Washington  

Abbeville 

Aiken  

Allendale  

Anderson  

Bamberg 

Barnwell  

Beaufort 

Berkeley  

Calhoun  

Charleston  

Cherokee 

Chester 

Chesterfield  .... 
Clarendon 


County  requirement 

Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 

Estimated 

maximum 

interceptions 

that  may  be 

conducted 

Historical 
experience 

8 

11 

6 

2 

3 

1 

2 

3 

1 

2 

3 

0 

2 

3 

0 

2 

3 

1 

6 

8 

4 

2 

3 

1 

2 

3 

0 

2 

3 

0 

11 

IS 

8 

19 

25 

15 

21 

28 

16 

2 

3 

1 

27 

36 

21 

34 

45 

27 

4 

6 

3 

2 

3 

0 

3 

4 

2 

2 

3 

0 

21 

28 

16 

79 

103 

62 

2 

3 

0 

21 

28 

16 

2 

3 

1 

8 

11 

6 

240 

313 

190 

2 

3 

0 

3 

4 

2 

4 

6 

3 

3 

4 

2 

8 

11 

6 

2 

3 

0 

6 

8 

4 

18 

24 

14 

2 

3 

0 

2 

3 

0 

2 

3 

1 

2 

3 

1 

11 

15 

8 

8 

11 

6 

2 

3 

0 

19 

25 

15 

89 

116 

70 

2 

3 

0 

9 

12 

7 

2 

3 

1 

66 

86 

52 

3 

4 

2 

17 

23 

13 

2 

3 

1 

2 

3 

0 

17 

23 

13 

3 

4 

2 

6 

8 

4 

3 

4 

2 

2 

3 

1 

2 

3 

0 

29 

X 

23 

2 

3 

0 

2 

3 

0 

2 

3 

0 

2 

3 

0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina 

South  Carolina  , 

South  Carolina  , 

South  Carolina  , 

South  Carolina  . 

South  Carolina  . 

South  Carolina  . 

South  Carolina  . 

South  Carolina  . 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  ... 

South  Dakota  .... 

South  Dakota  .... 

South  Dakota  .... 

South  Dakota  .... 

South  Dakota  .... 


State 


County 


Colleton  

Darlington  .. 

Dillon  

Dorchester . 

Edgefield  ... 

Fairfield  

Florence  .... 

Georgetown 

Greenville  .. 

Greenwood 

Hampton 

Horry  

Jasper  

Kershaw  

Lancaster  ... 

Laurens  

Lee  

Lexington  .... 

Marion  

Marlboro  

McCormick  . 

Newberry  .... 

Oconee  

Orangeburg 

Pickens 

Richland  

Saluda  

Spartanburg 

Sumter 

Union  

Williamsburg 

York 

Aurora  

Beadle  

Bennett 

Bon  Homme 

Brookings  ... 

Brown  

Brule 

Buffalo 

Butte  

Campbell  .... 
Charles  Mix 

Clark 

Clay  

Codington  ... 

Corson 

Custer 

Davison  

Day 

Deuel 

Dewey  

Douglas  

Edmunds  

Fall  River 

Faulk  

Grant  

Gregory  

Haakon  

Hamlin  

Hand 

Hanson  

Harding 


County  requirement 


Estimated  ac- 
tual intercep- 
tkjns  that  may 
be  conducted 


2 
2 
2 

4 
2 
2 
4 
2 
12 
2 
2 
2 
2 
2 
2 
2 
2 
3 
2 
2 
t1 
2 
3 
2 
2 
26 
2 
7 
2 
8 
2 
4 
3 
3 
2 
2 
6 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
4 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


3 
3 
3 
6 
3 
3 
6 
3 
16 
3 
3 
3 
3 
3 
3 
3 
3 
4 
3 
3 
15 
3 
4 
3 
3 
34 
3 
10 
3 
11 
3 
6 
4 
4 
3 
3 
8 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
6 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 


Histoncal 
experience 


1 
0 
0 
3 
0 
0 
3 
0 
9 
0 
0 

1 
1 
1 

0 

1 

0 
2 
0 

1 

8 
0 
2 

0 
1 
20 
0 
5 
0 
6 
1 
3 
2 
2 
0 
0 
4 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
3 

1 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


UMI 
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No 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county,]* 


State 


South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
South  Dakota 
Tennessee  ... 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 
Tennessee  .. 


Hughes  

Hutchinson  

Hyde  

Jackson  

Jerauld  

Jones  

Kingsbury  

Lake  

Lawrence 

Lincoln  

Lyman  

Marshall 

McCook  

McPherson  

Meade  

Mellette 

Miner  

Minnehaha  

Moody  

Pennington  

Perkins  

Potter 

Roberts 

Sanborn v. 

Shannon  

Spink  

Stanley  

Sully  

Todd  

Tripp 

Turner 

Union  

Walworth  

Yankton  

Ziebach  

Anderson  

Bedford 

Benton 

Bledsoe  

Blount  

Bradley  

Campbell  

Cannon  

Carroll 

Carter  

Cheatham 

Chester 

Claiborne  

Clay  

Cocke  

Coffee 

Crockett  

Cumberland 

Davidson  

Decatur 

DeKalb  

Dickson  

Dyer 

Fayette  

Fentress  

Franklin  

Gibson  

Giles  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

13 
2 
7 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
3 
2 
6 
9 
2 

12 
6 
3 
2 
3 
2 
2 
2 
2 
2 
4 
3 
2 
2 

41 
2 
2 
2 
2 
2 
2 
2 
4 
2 


Estimatai 

maximum 

interceptions 

thaf  may  be 

conducted 


Histohcal 
experience 


3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

.  3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

17 

10 

3 

0 

10 

5 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

.  0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

4 

2 

3 

0 

8 

4 

12 

7 

3 

0 

1               16 

9 

!                 8 

4 

4 

2 

3 

0 

4 

2 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

6 

3 

4 

2 

3 

0 

3 

0 

54 

32 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

3 

0 

6 

3 

3 

1 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 

Tennessee 


County 


Grainger  

Greene  

Grundy  

Hamblen 

Hamilton  

Hancock  

Hardeman  .. 

Hardin 

Hawkins 

Haywood  .... 
Henderson  .. 

Henry 

Hickman  

Houston  

Humphreys  . 

Jackson  

Jefferson  

Johnson  

Knox  

Lake  

Lauderdale  .. 

Lawrence 

Lewis 

Lincoln 

Loudon  

Macon  

Madison 

Marion  

Marshall 

Maury  

McMInn 

McNairy  

Meigs 

Monroe  

Montgomery 

Moore 

Morgan  

Obion 

Overton  

Perry 

Pickett  

Polk  

Putnam 

Rhea 

Roane  

Robertson  .... 
Rutherford  ._ 

Scott 

Sequatchie  .. 

Sevier 

Shelby  

Smith  

Stewart  

Sullivan 

Sumner 

Tipton  

Trousdale  .... 

Unicoi  

Union 

Van  Buren  .... 

Warren  

Washington  ., 
Wayne  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 

7 
6 
2 

38 
2 
2 
11 
11 
2 
2 
2 
2 
2 
2 
2 
4 
2 

53 
2 
2 
2 
2 
2 
7 
3 
2 
4 
3 
2 
3 
2 
3 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

12 
3 
2 
2 
2 
2 

23 
2 
2 

13 
3 
2 
2 
2 
2 
2 
2 
2 
2 


Estimated 

maximum 

interceptions 

that  may  t>e 

conducted 


3 

10 

8 

3 

50 

3 

3 

15 

15 

3 

3 

3 

3 

3 

3 

3 

6 

3 

70 

3 

3 

3 

3 

3 

10 

4 

3 

6 

4 

3 

4 

3 

4 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

16 

4 

3 

3 

3 

3 

30 

3 

3 

17 

4 

3 

3 

3 

3 

3 

3 

3 

3 


Historical 
experierKe 


0 
5 

4 
0 

30 
0 
0 
6 
8 
0 
0 
0 
0 
0 
0 
0 
3 
0 

42 
0 
0 

1 

0 
0 

s 

2 
0 
3 
2 
0 
2 
0 
2 
0 
0 
0 
0 
0 
0 
0 
0 

1 

0 
0 

0 

2 
0 

0 

0 
1 

18 
0 
0 
10 
2 
0 
0 
0 
0 
0 
0 
0 
0 
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Appendix  A.— Notice  of  CAPACiPf  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

(Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  ttie  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.)* 


State 


Tennessee 
Tennessee 
Tennessee 
Tennessee 

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Texas  


Weakley  

White 

Williamson  .... 

Wilson  

Anderson  

Andrews  , 

Angelina 

Aransas  

Archer 

Armstrong  .... 

Atascosa  

Austin  

Bailey  

Bandera 

Bastrop 

Baylor  

Bee 

Bell  

Bexar 

Blanco  

Borden 

Bosque  

Bowie  _ 

Brazoria 

Brazos  _ 

Brewster  

Briscoe  

Brooks  

Brown  

Burleson  

Burnet 

Caldwell 

Calhoun 

Callahan  

Cameron  

Camp 

Carson 

Cass  

Castro 

Chambers  .... 

Cherokee 

Childress  

Clay  

Cochran 

Coke 

Coleman 

Collin  

Collingsworth 

Colorado 

Comal 

Comanche  ... 

Concho  

Cooke  

Coryell  

Cottle  

Crane  

Crockett  

Crosby  

Culberson  .... 

Dallam  

Dallas  

Dawson  

Deaf  Smith  .. 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


3 
2 
3 
2 

12 
2 

13 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
9 
131 
2 
2 
2 

22 

27 

14 
2 
2 
2 
9 
2 
2 
3 
2 
2 

37 
2 
2 
2 
3 
3 
6 
2 
2 
2 
2 
2 

32 
2 
4 
2 
2 
2 

12 
9 
2 
6 
2 
2 
2 
2 
305 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


UMI 


4 
3 
4 
3 

16 
3 

17 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

12 

171 

3 

3 

3 

29 

36 

19 
3 
3 
3 

12 
3 
3 
4 
3 
3 

49 
3 
3 
3 
4 
4 
8 
3 
3 
3 
3 
3 

42 
3 
6 
3 
3 
3 

16 

12 
3 
8 
3 
3 
3 
3 
398 
3 
3 


Historical 
experience 


2 
0 
2 
0 
9 
0 
10 
0 
0 
0 
0 
0 
0 
0 

1 
0 
0 
7 
104 
0 
0 
0 
17 
21 
11 
1 
0 
0 
7 
0 
1 
2 
1 
0 
29 
0 
0 
0 
2 
2 
4 
0 
0 
0 
0 
0 
25 
0 
3 
0 
0 
0 
9 
7 
0 
4 
0 
0 
0 
0 
242 
0 
0 
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APPENDIX  A.— NOTICE  OF  CAPAaiY  REQUIREMENTS  BY  COUNTY  FOR  TELECOMMUNICATIONS  CARRIERS  PROVIDING 

Local  Services— Continued 

[Numbers  represent  historical  sImuKaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 


County  requirement 


County 


Delta 

Denton 

DeWItt  

Dickens  ... 

Dimmit  

Donley  

Duval  

Eastland  .. 

Ector 

Edwards  .. 
El  Paso  .... 

Ellis 

Erath 

Falls 

Fannin  

Fayette  .... 

Fisher  

Floyd  

Foard 

Fort  Bend 
Franklin  ... 
Freestone 

Frio 

Gaines 

Galveston 

Garza  

Gillespie  .. 
Glasscock 

Goliad 

Gonzales  . 

Gray  

Grayson  ... 

Gregg  

Grimes 

Guadalupe 

Hale 

Hall  

Hamilton  .. 
Hansford  .. 
Hardeman 

Hardin 

Harris 

Harrison  ... 

Hartley 

Haskell  .... 

Hays 

Hemphill  .. 
Henderson 
Hidalgo  .... 

Hill  

Hockley  ... 

Hood 

Hopkins  ... 
Houston  .... 

Howard 

Hudspeth  .. 

Hunt 

Hutchinson 

Irion  

Jack 

Jackson  .... 

Jasper  

Jeff  Davis  . 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 

28 
2 
2 
2 
2 
2 
11 
2 
2 
94 
19 
2 
2 
3 
2 
2 
2 
2 

38 
2 
7 
2 
2 
21 
2 
2 
2 
2 
2 
2 
7 
13 
2 
2 
2 
2 
2 
2 
2 
2 
371 
2 
2 
2 
4 
2 
13 
34 
2 
3 
2 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


3 

37 

3 

3 

3 

3 

3 

15 

3 

3 

123 

25 

3 

3 

4 

3 

3 

3 

3 

50 

3 

10 

3 

3 

28 

3 

3 

3 

3 

3 

3 

10 

17 

3 

3 

3 

3 

3 

3 

3 

3 

484 

3 

3 

3 

6 

3 

17 

45 

3 

4 

3 

3 

3 

3 

3 

10 

3 

3 

3 

3 

3 

3 


Historical 
experience 


0 
22 
0 
0 
0 
0 

1 

8 

1 
0 
74 
15 
0 
0 
2 
0 
0 
0 
0 
30 
0 
5 
0 
0 
16 
0 
0 
0 
0 
0 
0 
5 
10 
1 

0 
0 
0 
0 
0 
0 
0 
294 
1 
0 
0 
3 
0 
10 
27 
0 
2 
1 
0 
0 
0 
0 
5 
0 
0 
0 
0 
1 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  ol  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Historical 
experience 


Texas  . 

Texas  . 

Texas 

Texas  , 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 


Texas  Parmer 


Jefferson  

Jim  Hogg 

Jim  Wells 

Johnson  

Jones  

Karnes 

Kaufman 

Kendall  

Kenedy  

Kent  

Kerr  

Kimble  

King  

Kinney  

Kleberg  

Knox  

La  Salle  

Lamar  

Lamb  

Lampasas 

Lavaca  

Lee  

Leon  

Liberty  

Limestone 

Lipscomb  ■. 

Live  Oak 

Llano  

Loving 

Lubbock  

Lynn  

Madison 

Marlon  

Martin  

Mason  

Matagorda  

Maverick 

McCulloch  

McLennan  

McMullen  

Medina  

Menard  

Midland „.. 

Milam  

Mills  

Mitchell  

Montague  

Montgomery  ,, 

Moore  

Morris  

Motley 

Nacogdoches 

Navarro  

Newton  

Nolan  

Nueces  

Ochiltree  

Oldham 

Orange  

Palo  Pinto 

Panola  

Parker 


3 
3 
8 
8 
2 
2 

11 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
8 
2 
2 
2 
2 
2 

21 
2 
2 
2 
2 
2 
2 

22 
3 

17 
2 
2 
2 
2 
2 
2 
2 
2 

36 
2 
2 
2 
7 
4 
2 
2 

21 
2 
2 
3 
2 
3 
8 
2 


4 
4 

11 

11 
3 
3 

15 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

11 
3 
3 
3 
3 
3 

28 
3 
3 
3 
3 
3 
3 

29 
4 

23 
3 
3 
3 
3 
3 
3 
3 
3 

47 
3 
3 
3 

10 
6 
3 
3 

28 
3 
3 
4 
3 
4 

11 
3 


2 
2 
6 
6 

1 
0 
8 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1 
0 
0 
6 
0 
0 
0 
0 
0 

16 
0 
0 
0 
0 
0 
0 

17 
2 

13 
0 
0 
0 
0 
1 
0 
0 
0 

28 
0 
0 
0 
5 
3 
0 
0 

16 
0 
0 
2 
1 
2 
6 
0 


UMI 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.)* 


State 


Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 
Texas 


County 


Pecos  

Polk  

Potter 

Presidio  

Rains 

Randall  

Reagan  

Real 

Red  River  

Reeves  

Refugio 

Roberts 

Robertson 

Rockwall 

Runnels  

Rusk  

Sabine  

San  Augustine 
San  Jacinto  ... 
San  Patricio  ... 

San  Saba  

Schleicher  

Scurry 

Shackelford  ... 

Shelby  

Sherman 

Smith  

Somervell  

Starr  

Stephens  

Steriing  

Stonewall 

Sutton 

Swisher  

Tarrant 

Taylor  

Terrell  

Terry 

Throckmorton 

Titus  

Tom  Green  .... 

Travis  

Trinity  

Tyler  

Upshur 

Upton 

Uvalde  

Val  Verde  

Van  Zandt  

Victoria  

Walker 

Waller 

Ward 

Washington  .... 

Webb 

Wharton 

Wheeler 

Wichita  

Wilbarger 

Willacy 

Williamson 

Wilson  

Winkler  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 
7 
4 
2 
2 
2 
2 
2 
2 
2 
2 
2 

11 
3 
2 
2 
2 
2 
2 
2 
2 
6 
2 
2 
2 
2 
2 

33 
2 
2 
2 
2 
2 
108 

13 
2 
2 
2 
2 
3 

89 
6 
3 
2 
2 
2 

18 
2 
7 
2 
2 
2 
3 

22 
2 
2 

18 
2 
3 
8 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


3 
3 

10 
6 
3 
3 
3 
3 
3 
3 
3 
3 
3 

15 
4 
3 
3 
3 
3 
3 
3 
3 
8 
3 
3 
3 
3 
3 

43 
3 
3 
3 
3 
3 
141 

17 
3 
3 
3 
3 

4 
116 
8 
4 
3 
3 
3 

24 
3 

10 
3 
3 
3 
4 

29 
3 
3 

24 
3 
4 

11 
3 
3 


Historical 
experence 


1 
1 
5 
3 
0 
0 
0 
0 
0 
1 
0 
0 
0 
8 
2 
0 
0 
0 
0 
0 
0 
0 
4 
0 
0 
0 
0 
0 
26 
1 
0 
0 
1 
0 

10 
0 
0 
0 
0 
2 

70 
4 
2 
0 
0 
0 

14 
0 
S 
1 
0 
1 
2 

17 
0 
0 

14 
0 
2 
6 
1 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.)* 


State 


Texas  

Texas  

Texas  

Texas  

Texas  

Texas  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Utah  

Vermont  

Vermont  

Vermont  

Vermont  

Vermont  

Vermont  

Vermont  

Vermont  

Vermont  

Vermont  

Vermont  ....... 

Vermont  

Vermont  

Vermont  

Virgin  Islands 

Virginia 

Virginia  

Virginia 

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  


Wise  

Wood  

Yoakum  

Young  

Zapata 

Zavala  

Beaver 

Box  Elder  

Cache  

Carbon  

Daggett 

Davis  

Duchesne  

Emery  

Garfield 

Grand  

Iron  

Juab  

Kane 

Millard 

Morgan  

Piute  

Rich  

Salt  Lake  

San  Juan  

Sanpete 

Sevier  

Summit  

Tooele  

Uintah 

Utah 

Wasatch  

Washington  .... 

Wayne  

Weber 

Addison  

Bennington  

Caledonia  

Chittenden  

Essex  

Franklin  

Grand  Isle  

Lamoille  

Orange  

Orleans 

Rutland 

Washington  .... 

Windham  

Windsor  

Virgin  Islands  . 

Accomack 

Albemarle  

Alexandria  City 

Alleghany  

Amelia  

Amherst 

Appomattox  .... 

Arlington  

Augusta  

Bath  

Bedford 

Bedford  City  ... 
Bland  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


3 
4 
2 
2 
4 
2 
2 
2 
6 
2 
2 

12 
2 

19 
2 
2 
2 
2 
2 
2 
2 
4 
2 
110 
2 
7 
2 
6 
2 
2 

21 
3 
2 
2 

14 
2 
2 
2 
2 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
8 
3 
2 

29 
2 
2 
2 
2 

23 
7 
2 
4 
2 
2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


UMI 


4 
6 
3 
3 
6 
3 
3 
3 
8 
3 
3 

16 
3 

25 
3 
3 
3 
3 
3 
3 
3 
6 
3 
144 
3 

10 
3 
8 
3 
3 

28 
4 
3 
3 

19 
3 
3 
3 
3 
3 
3 
3 
3 
3 
4 
3 
3 
3 
3 

11 
4 
3 

38 
3 
3 
3 
3 

30 

10 
3 
6 
3 
3 


Historical 
experience 


2 
3 
0 
0 
3 
0 
0 
0 
4 
0 
0 
9 
0 

15 
0 
0 
1 
0 
0 
0 
0 
3 
0 

87 
0 
5 
0 
4 
0 
0 

16 
2 
1 
0 

11 
0 
0 
0 

1 

0 
0 
0 
0 
0 
2 
0 

1 

0 
0 
6 
2 
0 

23 
0 
0 
0 
0 

18 
5 
0 
3 
0 
0 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 
Virginia 


County 


Botetourt 

Bristol  City 

Brunswick 

Buchanan  

Buckingham  

Buena  Vista  City  

Campbell  

Caroline 

Can'oll 

Charles  City  

Chartotte 

Charlottesville  City  ... 

Chesapeake  City 

Chesterfield 

Clarke 

Clifton  Forge  City  

Colonial  Heights  City 

Covington  City 

Craig 

Culpeper 

Cumberland 

Danville  City 

Dk:kenson  

Dinwiddle 

Emporia  City  

Essex 

Fairfax  

Fairfax  City 

Falls  Church  City  

Fauquier 

Floyd  

Fluvanna  

Franklin  

Franklin  City  

Frederick  

Fredericksburg  City  .. 

Galax  City  

Giles  

Gtoucester 

Goochland 

Grayson 

Greene  

Greensville  

Halifax  

Hampton  City  

Hanover 

Harrisonburg  City  

Henrico 

Henry 

Highland 

Hopewell  City  

Isle  of  Wight  

James  City  

King  and  Queen  

King  George 

King  William  

Lancaster  

Lee  

Lexington  City  

Loudoun  

Louisa 

Lunenburg 

Lynchburg  City  


County  requiremerrt 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
3 
4 

27 
2 
2 
8 
2 
2 
6 
2 
3 
3 
2 
2 
2 

75 
3 
2 
2 

11 
2 
3 
2 
2 
4 
2 
4 
2 
3 
2 
2 
2 

27 
6 
8 
2 

24 
4 
2 
3 
2 
2 
2 
4 
2 
2 
2 
2 

19 
2 
2 
3 


Estimated 

maximum 

Interceptkxis 

that  may  be 

conducted 


3 
3 

3 
3 

3 
3 

4 
3 
3 
3 
3 
4 
6 

36 
3 
3 

11 
3 
3 
8 
3 
4 
4 
3 
3 
3 

98 
4 
3 
3 

15 
3 
4 
3 
3 
6 
3 
6 
3 
4 
3 
3 
3 

36 
8 

11 
3 

32 
6 
3 
4 
3 
3 
3 
6 
3 
3 
3 
3 

25 
3 
3 
4 


Historical 
experiefKe 


0 
0 
0 

b 

0 
0 
2 
0 
0 

1 

Q 
2 
3 

21 
0 
0 
6 
0 
0 
4 
0 
2 
2 
0 
0 
0 

59 
2 
0 
0 
8 
0 
2 
0 
0 
3 
0 
3 
0 
2 
0 
0 
0 

21 
4 
6 
0 

19 
3 
0 
2 
0 
0 
0 
3 
0 
0 
0 
0 

IS 
0 

1 

2 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services — Continued 

[Numbers  represent  historical  simuttaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Virginia 

Virginia  

Virginia 

Virginia 

Virginia  

Virginia 

Virginia  

Virginia 

Virginia 

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia  

Virginia 

Virginia 

Virginia  

Virginia 

Virginia  

Virginia 

Virginia  

Virginia  

Virginia  

Virginia  

Virginia 

Virginia 

Virginia  

Virginia 

Virginia 

Virginia  

Virginia 

Virginia  

Virginia 

Virginia 

Virginia 

Virginia  

Virginia 

Virginia 

Virginia 

Virginia 

Virginia 

Virginia 

Virginia 

Virginia 

Virginia  

Virginia 

Virginia  

Virginia 

Virginia 

Virginia  

Washington 
Washington 
Washington 
Washington 


Madison 

Manassas  City  

Manassas  Park  City 

Martinsville  City 

Mathews 

Mecklenburg 

Middlesex  

Montgomery  

Nelson  

New  Kent  

Newport  News  City 

Norfolk  City  

Northampton  

Northumberland  

Norton  City  

Nottoway  

Orange  

Page 

Patrick  

Petersburg  City  

Pittsylvania  

Poquoson  City 

Portsmouth  City  .... 

Powhatan  

Prince  Edward 

Prince  George 

Prince  William  

Pulaski „ 

Radford  City  

Rappahannock  

Richmond  _ 

Richmond  City 

Roanoke  

Roanoke  City  

Rockbridge  

Rockingham  

Russell  

Salem  City 

Scott  

Shenandoah  

Smyth  

Southampton 

Spotsylvania 

Stafford 

Staunton  City  

Suffolk  City 

Sun7 

Sussex  

Tazewell  

Virginia  Beach  City 

Warren  

Washington  

WaynestKjro  City  ... 

Westmoreland  

Williamsburg  City  .. 

Winchester  City  

Wise  

Wythe  

Yort< 

Adams  

Asotin  

Benton  

Chelan  


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 
2 
2 
2 
9 
2 
2 
2 
2 

12 

14 
2 
2 
2 
2 
2 
3 
2 
2 
8 
2 
6 
3 
6 
2 

17 
2 
2 
2 
2 

26 
6 
4 
2 
2 
2 
2 
2 
2 
2 
2 
7 
3 
2 
2 
2 
2 
4 

42 
3 
2 
3 
2 
3 
3 
8 
2 
2 
4 
2 
3 
4 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


UMI 


3 
3 
3 
3 
3 

12 
3 
3 
3 
3 

16 

19 
3 
3 
3 
3 
3 
4 
3 
3 

11 
3 
8 
4 
8 
3 

23 
3 
3 
3 
3 

34 
8 
6 
3 
3 
3 
3 
3 
3 
3 
3 

10 
4 
3 
3 
3 
3 
6 

55 
4 
3 
4 
3 
4 
4 

11 
3 
3 
6 
3 
4 
6 


Historical 
experience 


0 
1 
0 

1 

0 

7 
0 
0 
0 
0 
9 
11 
0 

1 

0 
0 

1 

2 
0 
1 
6 
0 
4 
2 
4 
0 

13 
0 
0 
0 
0 

20 
4 
3 
0 
0 
1 
0 
0 

1 

0 
0 

s 

2 
0 
0 
0 
0 
3 
33 
2 
0 
2 
1 
2 
2 
6 
0 
0 
3 
0 
2 
3 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services — Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


State 


Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
Washington  . 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 


County  requirement 


County 


Clallam  

Clark 

Columbia  

Cowlitz 

Douglas  

Ferry  

Franklin  

Garfield 

Grant  

Grays  Hartx}r 

Island 

Jefferson  

King  

Kitsap  

Kittitas  

Klickitat  

Lewis  

Lincoln 

Mason  

Okanogan  

Pacific 

Pend  Oreille  . 

Pierce  

San  Juan 

Skagit  

Skamania  

Snohomish  ... 

Spokane  

Stevens  

Thurston  

Wahkiakum  .. 
Walla  Walla  .. 

Whatcom  

Whitman  

Yakima  

Bartx)ur  

Berkeley  

Boone  

Braxton  

Brooke  

Cabell  

Calhoun  

Clay  

Doddridge 

Fayette  

Gilmer 

Grant  

Greenbrier  .... 
Hampshire  .... 

Hancock  

Hardy 

Harrison 

Jackson  

Jefferson  

Kanawha  

Lewis  

Lincoln  

Logan  

Marion  

Marshall 

Mason  

McDowell 

Mercer 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
19 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
153 
4 
2 
2 
2 
2 
4 
2 
2 
2 
28 
2 
2 
2 
45 
18 
2 
6 
2 
2 
17 
2 
17 
2 
6 
2 
2 
2 
2 
3 
2 
2 
2 
2 
2 
2 
2 
3 
2 
6 
2 
2 
28 
2 
2 
2 
2 
2 
2 
2 
13 


Estimated 

maximum 

Interceptions 

that  may  be 

conducted 


3 

25 
3 
3 
3 
3 

10 
3 
3 
3 
3 
3 
200 
6 
3 
3 
3 
3 
6 
3 
3 
3 

37 
3 
3 
3 

59 

24 
3 
8 
3 
3 

23 
3 

23 
3 
8 
3 
3 
3 
3 
4 
3 
3 
3 
3 
3 
3 
3 
4 
3 
8 
3 
3 

37 
3 
3 
3 
3 
3 
3 
3 

17 


Historical 
experience 


0 
15 
0 
0 
0 
0 

s 

0 

1 

0 
0 
0 
121 
3 
0 
0 
1 
0 
3 
1 
0 
0 

22 
0 
0 
0 

35 

14 
0 
4 
0 
0 

13 
0 

13 
1 
4 
0 
0 
0 

1 

2 
0 
0 
0 
0 
0 
0 
0 
2 
0 
4 
0 
0 

22 
0 
0 
0 
0 
0 
0 
0 

10 


^ 


UMI 
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Appendix  A.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]' 


State 


County  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Historical 
experience 


West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 
West  Virginia 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin  .... 

Wisconsin 

Wisconsin  .... 
Wisconsin  .... 
Wisconsin  .... 
Wisconsin  .... 
Wisconsin  .... 


Mineral  

Mingo  

Monongalia  . 

Monroe  

Morgan  

Nicholas  

Ohio 

Pendleton  ... 
Pleasants  ... 
Pocahontas 

Preston  

Putnam  

Raleigh  

Randolph  .... 

Ritchie  

Roane  

Summers  .... 

Taylor  

Tucker  

Tyler  

Upshur 

Wayne  

Webster 

Wetzel  

Wirt  

Wood 

Wyoming  .... 

Adams  

Ashland  

Barron  

Bayfield  

Brown  

Buffalo  

Burnett 

Calumet 

Chippewa  ... 

Clark 

Columbia  .... 

Crawford 

Dane 

Dodge  

Door  

Douglas  

Dunn 

Eau  Claire  .. 

Florence  

Fond  du  Lac 

Forest  

Grant  

Green  

Green  Lake 

Iowa 

Iron  

Jackson  

Jefferson  .... 

Juneau  

Kenosha  

Kewaunee  .. 
La  Crosse  ... 
Lafayette  .... 
Langlade  .... 

Lincoln  

Manitowoc  .. 


2 

2 
3 
2 
2 
2 
3 
2 
2 
2 
2 
2 
3 
3 
3 
2 
2 
2 
2 
2 
3 
2 
2 
2 
2 
6 
2 
2 
2 

14 
2 

23 
3 
3 
2 
2 
2 
4 
7 

21 

13 
2 
3 
6 
2 
2 
2 
2 
3 
4 
2 
3 
2 
2 
4 
2 

11 
7 
7 
2 
2 
3 
3 


3 
3 
4 
3 
3 
3 
4 
3 
3 
3 
3 
3 
4 
4 
4 
3 
3 
3 
3 
3 
4 
3 
3 
3 
3 
8 
3 
3 
3 
19 
3 
30 
4 
4 
3 
3 
3 
6 
10 
28 
17 
3 
4 
8 
3 
3 
3 
3 
4 
6 
3 
4 
3 
3 
6 
3 
15 
10 
10 
3 
3 
4 
4 


0 
0 
2 
0 
0 
0 
2 
0 
0 
0 

1 

0 
2 
2 
2 
0 
0 
0 
0 
0 
2 
0 
0 
0 
0 
4 
0 
0 
0 

11 
1 

18 
2 
2 
1 
1 
0 
3 
5 

16 

10 
0 
2 
4 
1 
0 
0 
0 
2 
3 
0 
2 
0 
0 
3 
1 
8 
5 
5 
0 
1 
2 
2 
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Appendix  X.— Notice  of  Capacity  Requirements  by  County  for  Telecommunications  Carriers  Providing 

Local  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  county.]* 


Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin 

Wisconsin  . 

Wisconsin 

Wisconsin  . 

Wisconsin  . 

Wyoming  ., 

Wyoming  . 

Wyoming  .. 

Wyoming  .. 

Wyoming  ., 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 

Wyoming  .. 


State 


County 


County  requirement 


Marathon  

Marinette  

Marquette  

Menominee  .. 
Milwaukee  .... 

Monroe  

Oconto 

Oneida 

Outagamie  .... 

Ozaukee  

Pepin 

Pierce 

Polk  

Portage 

Price 

Racine 

Rrchland  

Rock 

Rusk 

Sauk 

Sawyer  

Shawano  

Sheboygan  ... 

St.  Croix  

TaykJf 

Trempealeau 

Vernon 

Vilas  

Walworth  

Washburn 

Washington  .. 
Waukesha  .... 

Waupaca 

Waushara 

Winnebago  ... 

Wood 

Albany  

Big  Horn  

Campbell 

Cartx)n  

Converse 

Crook 

Fremont 

GoshiBn 

Hot  Springs  .. 

Johnson  

Laramie  

Lincoln 

Natrona  

Niobrara  

Park 


Platte 

Sheridan  

Sublette 

Sweetwater 

Teton  

Uinta 

Washakie  .. 
Weston  


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
3 
3 
6 

61 
2 
2 
2 
8 
6 
2 

31 
3 
2 

22 

13 
4 

12 
2 
6 
2 
9 
7 
4 

12 
2 
2 
2 
2 
6 
3 

12 
9 
2 
2 
3 
2 
2 
7 
2 
2 
2 
2 
2 
2 
2 
6 
2 
3 
2 
2 
2 
2 
2 
3 
3 
9 
2 
2 


Estimated 

maximum 

interceptkxis 

that  may  be 

conducted 


3 
4 
4 
8 

80 
3 
3 
3 

11 
8 
3 

41 
4 
3 

29 

17 
6 

16 
3 
8 
3 

12 

10 
6 

16 
3 
3 
3 
3 
8 
4 

16 

12 
3 
3 
4 
3 
3 

10 
3 
3 
3 
3 
3 
3 
3 
8 
3 
4 
3 
3 
3 
3 
3 
4 
4 

12 
3 
3 


Historical 
experience 


1 
2 
2 
4 

48 
0 
1 
0 
6 
4 
0 

24 
2 
0 

17 

10 
3 
9 
0 
4 
0 
7 
5 
3 
9 
0 
0 
0 
0 
4 
2 
9 
7 
0 
0 
2 
0 
0 
5 
1 
0 
0 
0 
0 
0 
0 
4 
0 
2 

e 

0 
0 
0 
0 
2 
2 
7 
0 
0 


*The  term  "county"  includes  boroughs  and  parishes  as  well  as  the  District  of  Columbia  and  independent  cities.  U.S.  territories  (i.e.,  Amerkan 
Samoa,  Guam,  Mariana  Islands,  Puerto  Rico,  and  the  U.S.  Virgin  Islands)  were  conskJered  as  single  entities. 
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Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSAfor  Telecommunications  Carriers  Providing 

Cellular  Services 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA*.] 


MSA/RSA  No. 


MSA/RSA  mar1<et  name 

l__ 

New  York,  NY 

Los  Angeles,  CA 

Chicago,  IL 

Philadelphia,  PA  

Detroit-Ann  Arbor,  Ml 

Boston,  MA-NH  

San  Francisco-Oakland,  CA 

Washington.  DC-MD-VA  

Dallas-Fort  Worth.  TX 

Houston.  TX 

St.  Louis,  MO-IL 

Miami-Fort  Lauderdale-Hollywood,  FL  

Pittsburgh,  PA 

Baltimore,  MD  

Minneapolis-St.  Paul,  MN  

Cleveland,  QH  

Atlanta,  GA  

San  Diego,  CA 

Denver-Boulder.  CO  

Seattle-Everett.  WA  

Milwaukee,  Wl  

Tampa-St.  Petersburg,  FL  

Cincinnati,  OH-KY-IN  

Kansas  City,  MO-KS  

Buffalo,  NY 

Phoenix.  AZ  

San  Jose,  CA 

Indianapolis,  IN  

New  Orleans.  LA  

Portland.  OR-WA  

Columbus,  OH  

Hartford-New  Britain-Bnstol.  CT  „ 

San  Antonio,  TX  

Rochester,  NY  

Sacramento,  CA  

Memphis,  TN-AR-MS  

LouisviHe.  KY-IN 

Providence-Wan(vick-Pawtucket.  RI-MA  

Salt  Lake  City-Ogden,  UT  

Dayton,  OH  

Birmingham,  AL  

Bridgeport-Stamford-Norwalk,  CT  

Norfolk-Virginia  Beach-Portsmouth-Danbury,  VA 

Albany-Schenectady-Troy,  NY  

Oklahoma  City,  OK 

Nashville-Davidson,  TN  

Greensboro-Winston  Salem-High  Potnt,  NC  

Toledo.  OH-MI  

New  Haven-West  New  Haven-Waterbury,  CT  ... 

Honolulu,  HI  

Jacksonville,  FL  

Akron,  OH  

Syracuse,  NY 

Gary-Hammond-East  Chicago,  IN  

Worcester-Fitchburg-Leominster,  MA 

Ne  Pennsylvania,  PA 

Tulsa,  OK 

Allentown-Bethlehem-Easton,  PA-NJ  

Richmond,  VA 

Orlando,  FL  

Charlotte-Gastonia,  NC  

New  Brunswick-Perth  Amboy-Sayreville,  NJ 

Springfield-Chicopee-Holyoke,  MA-CT  


Market  requirement 


Estimated  ac- 
tual intercep- 
tk>ns  that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Historical 
experience 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 


181 

103 

48 

30 

48 

40 

35 

65 

40 

84 

23 

82 

16 

69 

33 

28 

12 

23 

40 

14 

4 

14 

2 

23 

12 

43 

33 

9 

21 

18 

6 

2 

36 

7 

4 

4 

2 

4 

26 

2 

6 

9 

2 

2 

6 

4 

2 

16 

2 

7 

6 

23 

7 

48 

11 

2 

2 

23 

2 

14 

2 

93 

2 


294 

167 

78 

49 

78 

65 

57 

106 

65 

137 

38 

133 

26 

112 

54 

46 

20 

38 

65 

23 

7 

23 

4 

38 

20 

70 

54 

15 

35 

30 

10 

4 

59 

12 

7 

7 

4 

7 

43 

4 

10 

15 

4 

4 

10 

7 

4 

26 

4 

12 

10 

38 

12 

78 

18 

4 

4 

38 

4 

23 

4 

151 

4 


106 

60 

28 

17 

28 

23. 

20 

38 

23 

48 

13 

48 
9 

40 

19 

16 
7 

13 

23 
8 
2 
8 
0 

13 
7 

25 

19 
5 

12 

10 
3 
1 

21 
4 
2 
2 
0 
2 

15 
0 
3 
5 
0 
0 
3 
2 
0 
9 
1 
4 
3 

13 
4 

28 
6 
0 
1 

13 
0 
8 
1 

54 
1 
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Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSA  for  Telecommunications  Carriers  Providing 

Cellular  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA*.] 


MSA/RSA  No. 


64  . 

65  . 

66  . 

67  . 

68  . 

69  . 

70  . 

71  . 

72  . 

73  . 

74  . 

75  . 

76  . 

77  . 

78  . 

79  . 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 


MSA/RSA  market  name 


Grand  Rapids,  Ml  

Omaha,  NE-IA 

Youngstown-Warren,  OH 

Greenville-Spartanburg,  SC 

Flint,  Ml  

Wilmington,  DE-NJ-MD  

Long  Branch-Asbury  Park,  NJ 

Raleigh-Durham,  NC  

West  Palm  Beach-Boca  Raton,  FL  

Oxnard-Simi  Valley-Ventura,  CA  

Fresno,  CA 

Austin,  TX  

New  Bedlord-Fall  River,  MA-RI  

Tucson,  AZ  

Lansing-East  Lansing,  Ml  

Knoxville,  TN 

Baton  Rouge,  LA  

El  Paso.  TX 

Tacoma,  WA 

Mobile,  AL 

Harristxjrg,  PA  

Johnson  City-Kingsport-Bristol,  TN-VA  .. 

Albuquerque,  NM 

Canton,  OH 

Chattanooga,  TN-GA  

Wichita,  KS  

Charleston-North  Charleston,  SC 

San  Juan-Caguas,  PR 

Little  Rock-North  Little  Rock,  AR 

Las  Vegas,  NV 

Saginaw-Bay  City-Midland,  Ml  

Columbia,  SC 

Fort  Wayne,  IN  

Bakersfield,  CA  

Davenport-Rock  Island-Moline,  lA-IL 

York,  PA 

Shreveport,  LA 

Beaumont-Port  Arthur,  TX  

Des  Moines,  lA  

Peoria,  IL  

Newport  News-Hampton,  VA 

Lancaster,  PA 

Jackson,  MS  

Stockton,  CA 

Augusta,  GA-SC  

Spokane,  WA 

Huntington-Ashland,  WV-KY-OH  

Vallejo-Fairfield-Napa,  CA  

Corpus  Christi,  TX  

Madison,  Wl 

Lakeland-Winter  Haven,  FL 

Utica-Rome,  NY 

Lexington-Fayette,  KY  

Colorado  Springs,  CO  

Reading,  PA 

Evansville.  IN-KY  

Huntsville,  AL 

Trenton,  NJ  

Binghamton,  NY 

Santa  Rosa-Petaluma,  CA  

Santa  Bartjara-Santa  Maria-Lompoc,  CA 

Appleton-Oskosh-Neenah,  Wl  

Saiinas-Seaside-Monterey,  CA 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
t>e  conducted 


16 

12 

6 

2 

38 
23 
93 

4 

82 

48 

2 

11 

4 

60 

16 

7 

2 

18 

14 

2 

4 

2 

7 

28 

2 

2 

2 

35 

2 

SO 

16 

2 

7 

2 

2 

4 

2 

33 

4 

2 

2 

4 

4 

4 

2 

2 

2 

33 

11 

2 

19 

2 

6 

33 

21 

2 

2 

21 

2 

33 

19 

2 

19 


Estimated 

maximum 

interceptk>ns 

that  may  be 

conducted 


26 

20 

10 

4 

62 

38 

151 

7 

133 

78 

4 

18 

7 

98 

26 

12 

4 

30 

23 

4 

7 

4 

12 

46 

4 

4 

4 

57 

4 

82 

26 

4 

12 

4 

4 

7 

4 

54 

7 

4 

4 

7 

7 

7 

4 

4 

4 

54 

18 

4 

31 

4 

10 

54 

35 

4 

4 

35 

4 

54 

31 

4 

31 


Historical 
experience 


9 
7 
3 
1 

22 

13 

54 
2 

48 

2S 
0 
6 
2 

35 
9 
4 
0 

10 
8 
1 
2 
1 
4 

18 
0 
0 
0 

20 
1 

29 
9 
0 
4 
-1 
0 
2 
1 

19 
2 
0 
0 
2 
2 
2 
0 
0 

1 

19 
8 
0 

t1 
0 
3 

19 

12 
0 
0 

12 
0 

19 

11 
0 

11 
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Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSA  for  Telecommunications  Carriers  Providing 

Cellular  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA*.) 


MSA/RSA  No. 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Historical 
experience 


127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 


Pensacola,  FL 

Mcallen-Edinburgh-Mission,  TX  

South  Bend-Mishawaka,  IN  

Erie,  PA 

Rockford,  IL  

Kalamazoo,  Ml 

Manchester-Nashua,  NH  

Atlantic  City,  NJ  

Eugene-Springfield,  OR 

Lorain-Elyria,  OH  

Melbourne-Titusville-Palm  Bay,  FL 

Macon-Warner  Robins,  GA  

Montgomery,  AL  

Charleston,  WV 

Duluth,  MN-WI  

Modesto,  CA  

Johnstown,  PA 

Orange  County,  NY  

Hamilton-Middletown,  OH  

Daytona  Beach,  FL  

Ponce,  PR 

Salem,  OR  

Fayetteville,  NC  

VIsalia-Tulare-Ponerville,  CA 

Poughkeepsie,  NY 

Portland,  ME  

Columbus,  GA-AL  

New  London-Norwich,  CT  

Savannah,  GA  

Portsmouth-Dover-Rochester,  NH-ME 

Roanoke,  VA 

Lima,  OH 

Provo-Orem,  UT  

Killeen-Temple,  TX  

Lubbock,  TX 

Brownsville-Harllngen,  TX  

Springfield,  MO 

Fort  Myers,  FL  i. 

Fort  Smith,  AR-OK  !,. 

Hickory,  NC 

Sarasota,  FL  

Tallahassee,  FL  

Mayaguez,  PR  

Galveston-Texas  City,  TX 

Reno,  NV  

Lincoln,  NE 

Biloxi-Gulfport,  MS  

Lafayette,  LA 

Santa  Cmz,  CA 

Springfield,  IL 

Battle  Creek,  Ml  

Wheeling,  WV-OH 

Topeka,  KS  

Springfield,  OH  

Muskegon,  Ml  

Fayetteville-Springdale,  AR  

Asheville,  NC  

Houma-Thibodaux,  LA 

Terre  Haute,  IN  

Green  Bay,  Wl  

Anchorage,  AK 

Amarillo,  TX  

Racine,  Wl  


2 

12 

2 

24 

9 

7 

2 

4 

11 

28 

14 

9 

2 

2 

2 

6 

16 

2 

2 

11 

30 

18 

2 

2 

2 

2 

2 

4 

2 

2 

2 

16 

14 

2 

11 

9 

2 

11 

2 

2 

19 

2 

31 

33 

2 

2 

2 

2 

19 

2 

7 

16 

23 

2 

16 

2 

2 

2 

7 

2 

2 

2 

4 


4 

20 

4 

39 

15 

12 

4 

7 

18 

46 

23 

15 

4 

4 

4 

10 

26 

4 

4 

18 

49 

30 

4 

4 

4 

4 

4 

7 

4 

4 

4 

26 

23 

4 

18 

15 

4 

18 

4 

4 

31 

4 

51 

54 

4 

4 

4 

4 

31 

4 

12 

26 

38 

4 

26 

4 

4 

4 

12 

4 

4 

4 

7 


1 
7 
0 

14 
5 
4 
0 
2 
6 

16 
8 
5 
0 
1 
1 
3 
9 
0 
0 
6 

17 

10 
0 
0 
0 
0 

-0 
2 
1 
0 
1 
9 
8 
1 
6 
5 
0 
6 
0 
0 

11 
0 

18 

19 
0 
0 
0 
0 

11 
0 
4 
9 

13 
0 
9 
0 
0 
0 
4 
0 
0 
0 
2 
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Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSA  for  Telecommunications  Carriers  Providing 

Cellular  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  am  MSA/RSA*.] 


MSA/RSA  No. 


MSA/RSA  market  name 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
t>e  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Historical 
experience 


190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
214 
215 
216 
217 
218 
219 
220 
221 
222 
223 
224 
225 
226 
227 
228 
229 
230 
231 
232 
233 
234 
235 
236 
237 
238 
239 
240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
252 


Boise  City,  ID 

Yakima,  WA 

Gainesville,  FL 

Benton  Hart>or,  Ml  

Waco,  TX  

Cedar  Rapids,  lA  

Champaign-Urt)ana-Rantoul,  IL 

Lake  Charles,  LA 

St.  Ctoud,  MN  

SteubenviWe-Weirton,  OH-WV  

Parkersburg-Marietta,  WV-OH 

Waterioo-Cedar  Falls,  lA 

Arecibo,  PR 

Lynchburg,  VA  

AguadiHa.  PR 

Alexandria,  LA  

Longview-Marshall,  TX  

Jackson,  Ml 

Fort  Pierce,  FL 

Clari<sville-Hopkinsville,  TN-KY  

Fort  Collins-Lovetend,  CO 

Bradenton,  FL  

Bremerton,  WA  

Pittsfield,  MA 

Richland-Kennewrck-Pasco,  WA  

Chico,  CA 

Janesville-Beloit,  Wl  

Anderson,  IN 

Wilmington,  NC 

Monroe,  LA  

Abilene,  TX  

Fargo-Moorehead,  ND-MN  

Tuscaloosa,  AL 

Elkhart-Goshen,  IN  

Bangor,  ME 

Altoona,  PA 

Florence,  AL  

Anderson,  SC  

Vineland-Milville-Bridgeton,  NJ  

Medford,  OR  

Decatur,  IL  

Mansfield,  OH  

Eau  Claire,  Wl  

Wichita  Falls,  TX 

Athens,  GA  

Petersburg-Colonial  Hts-Hopewell,  VA 

Muncie,  IN 

Tyler,  TX  

Sharon,  PA  

Joplin,  MO 

Texarkana,  TX-AR  

Pueblo,  CO  

Olympia,  WA 

Greeley,  CO 

Kenosha,  Wl  

Ocala,  FL  

Dothan,  AL 

Lafayette,  IN  

Burlington,  VT  

Anniston,  AL  

Bloomington-Normal,  IL  

Williamsport,  PA  

Pascagoula,  MS 


2 
2 
2 
2 
6 
2 
2 
2 
23 
2 
2 
2 
31 
2 
31 
2 
2 
2 
62 
4 
43 
14 
11 
2 
2 
2 
2 
7 
2 
2 
4 
2 
6 
2 
2 
2 
4 
2 
4 
9 
2 
2 
2 
2 
12 
2 
7 
2 
6 
2 
2 
33 
11 
43 
4 
14 
2 
7 
2 
6 
2 
2 
2 


4 
4 
4 
4 

10 
4 
4 
4 

38 
4 
4 
4 

51 
4 

51 
4 
4 
4 
101 
7 

70 

23 

18 
4 
4 
4 
4 

12 
4 
4 
7 
4 

10 
4 
4 
4 
7 
4 
7 

15 
4 
4 
4 
4 

20 
4 

12 
4 

10 
4 
4 

54 

18 

70 
7 

23 
4 

12 
4 

10 
4 
4 
4 


0 
0 
0 
0 
3 
0 
0 
0 

13 
1 
1 
0 

18 
0 

18 
0 
1 
0 

36 
2 

25 
8 
6 
1 
0 
0 
0 
4 
0 
0 
2 
0 
3 
0 
0 
1 
2 
1 
2 
5 
0 
0 
0 

1 

7 
0 
4 
0 
3 
0 
0 

19 
6 

25 
2 
8 
0 
4 
0 
3 
0 
0 
0 
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Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSA  for  Telecommunications. Carriers  Providing 

Cellular  Services — Continued 


[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA*.] 


MSA/RSA  No. 


MSA/RSA  market  name 


Market  requirement 


Estimated  ac- 
tual Intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Histoncal 
experience 


FL 


Sioux  City,  lA-NE 

Redding,  CA  

Odessa,  TX 

Charlottesville,  VA 
Hagerstown,  MD  .. 
Jacksonville,  NC  .. 
State  College,  PA 

Lawton,  OK 

Albany,  GA 

Danville,  VA  

Wausau,  Wl  

Florence,  SC 

Fort  Walton  Beach, 

Glens  Falls.  NY 

Sioux  Fails,  SD 

Billings,  MT  

Cumberland,  MD-WV 

Bellingham,  WA  

Kokomo,  IN  

Gadsden,  AL 

Kankakee,  IL 

Yuba  City,  CA  

St.  Joseph,  MO 

Grand  Forks,  ND-MN 

Sheboygan,  Wl  

Columbia,  MO 

Lewiston-Auburn,  ME 

Burlington.  NC  

Laredo,  TX  

Bkx)mington,  IN  

Panama  City,  FL 

Elmira,  NY 

Las  Cruces,  NM  

Dubuque,  lA 

Bryan-College  Station, 

Rochester,  MN 

Rapid  City,  SD  

Lacrosse,  Wl 

Pine  Bluff.  AR  

Sherman-Denison,  TX  

Owensboro,  KY 

San  Angelo,  TX  

Midland,  TX 

Iowa  City,  lA  

Great  Falls,  MT 

Bismarck,  ND 

Casper,  WY  

Vk:toria.  TX  

Lawrence,  KS  

Enid,  OK  

Aurora-Elgin,  IL 

Joliet.  IL  

Alton-Granite  City,  IL  

Gulf  Of  Mexico - 

Alabama  01— Franklin  

Alabama  02 — Jackson 

Alabama  03 — Lamar 

Alabama  04— Bibb 

Alabama  05 — Cleburne  .... 
Alabama  06 — Washington 

Alabama  07 — Butler 

Alabama  08 — Lee  


253  

254  

255  

256  

257  

258 

259  

260  

261   ■ 

262  

263  

264  

265  

266  

267  „ 

268  

269  

270  

271   

272  

273  

274  

275  

276  

277  

278  

279  

280  

281   

282  

283  

284  

285  

286  

287  

288  

289  

290  

291   

292  

293  

294  

295  

296  

297  

298  

299  

300  

301  

302  

303  

304  

305  

306  

307  

308  

309  

310  

311   

312  

313  

314  

315  Alaska  01— Wade  Hampton 


TX 


2 
2 
7 
2 
2 
2 
4 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

11 
7 
6 

48 
4 

23 
2 
4 
2 
2 
2 
2 
7 
2 
2 
7 
2 

33 

23 
2 
2 
2 

31 
2 
2 
2 
2 
4 
2 
2 
2 

23 
2 

48 

48 
2 
•2 
2 
2 
2 
2 
6 
2 
2 
2 


4 

4 

12 

4 

4 

4 

7 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

18 

12 

10 

78 

7 

38 

4 

7 

4 

4 

4 

4 

12 

4 

4 

12 

4 

54 

38 

4 

4 

4 

51 

4 

4 

4 

4 

7 

4 

4 

4 

38 

4 

78 

78 

4 

4 

4 

4 

4 

4 

10 

4 

4 

4 

4 


0 
0 
4 
0 
0 
0 
2 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
6 
4 
3 

28 
2 

13 
0 
2 
0 
0 
0 
0 
4 
0 

e 

4 
0 
19 
13 
0 
0 
1 

18 
0 
0 
0 
0 
2 
0 
0 
0 
13 
0 
28 
28 
0 
0 
0 
0 
0 
t) 
3 
0 
0 
0 
0 
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Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSA  for  Telecommunications  Carriers  Providing 

Cellular  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA*.] 


MSA/RSA  No. 


316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 
330 
331 
332 
333 
334 
335 
336 
337 
338 
339 
340 
341 
342 
343 
344 
345 
346 
347 
348 
349 
350 
351 
352 
353 
354 
355 
356 
357 
358 
359 
360 
361 
362 
363 
364 
365 
366 
367 
368 
369 
370 
371 
372 
373 
374 
375 
376 
377 
378 


MSA/RSA  market  name 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Alaska  02— Bethel  

Alaska  03 — Haines  

Arizona  01 — Mohave  

Arizona  02 — Coconino 

Arizona  03 — Navajo 

Arizona  04 — Yuma 

Arizona  05 — Gila 

Arizona  06 — Graham  

Arkansas  01 — Madison 

Arkansas  02 — Marion  

Arkansas  03 — Sharp 

Arkansas  04 — Clay  

Arkansas  05 — Cross 

Arkansas  06 — Cleburne 

Arkansas  07— Pope 

Arkansas  08 — Franklin  

Arionsas  09 — Polk  

Arkansas  10 — Garland  

Arkansas  11 — Hempstead 

Arkansas  12 — Ouachita 

California  01— Del  Norte 

California  02 — Modoc  

Califomia  03 — Alpine  

California  04 — Madera 

California  05 — San  Luis  Obispo 

Califomia  06 — Mono  

California  07 — Imperial  

Califomia  08 — Tehama 

California  09 — Mendocino  

California  10 — Sienra  

Califomia  11— El  Dorado 

Califomia  12 — Kings  

Colorado  01— Moffat 

Colorado  02 — Logan 

Colorado  03— Garfield  

Colorado  04 — Park  

Colorado  05— Elbert  

Colorado  06 — San  Miguel  

Colorado  07 — Saguache  

Colorado  08 — Kiowa 

Colorado  09 — Costilla 

Connecticut  01 — Litchfield  

Connecticut  02— Windham  

Deleware  01 — Kent 

Florida  01— Collier 

Florida  02— Glades 

Florida  03 — Hardee  

Florida  04— Cithjs 

Florida  05 — Putnam 

Florida  06 — Dixie  

Florida  07 — Hamilton  

Florida  08 — Jefferson  

Florida  09— Calhoun 

Florida  10— Walton  

Florida  11 — Monroe  

Georgia  01— Whitfield 

Georgia  02 — Dawson  

Georgia  03 — Chattooga 

Georgia  04 — Jasper 

Georgia  05 — Haralson  

Georgia  06 — Spalding  

Georgia  07 — Hancock  

Georgia  08 — Warren 


2 

2 

2 

2 

2 

33 

12 

12 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

19 

2 

2 

2 

19 

4 

4 

2 

2 

2 

2 

2 

2 

2 

33 

2 

33 

2 

2 

21 

38 

108 

11 

14 

2 

2 

2 

2 

2 

2 

82 

2 

2 

11 

11 

2 

2 

2 

2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


4 

4 

4 

4 

4 

54 

20 

20 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

31 

4 

4 

4 

31 

7 

7 

4 

4 

4 

4 

4 

4 

4 

54 

4 

54 

4 

4 

35 

62 

176 

18 

23 

4 

4 

4 

4 

4 

4 

133 

4 

4 

18 

18 

4 

4 

4 

4 


Historical 
experience 


0 
0 
0 

0 
0 
19 
7 
7 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

0 

11 
0 

1 

0 

11 

2 

2 

0 

0 

0 

0 

0 

0 

0 

19 

0 

19 

0 

0 

12 

22 

63 

6 

8 

0 

0 

0 

0 

0 

1 

48 
-0 
0 
6 
6 
0 
0 
0 
0 
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Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSA  for  Telecommunications  Carriers  Providing 

Cellular  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  ol  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA*.] 


1 

MS/VRSA  market  name 

1 

Market  requirement 

MSA/RSA  No. 

Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 

Estimated 

maximum 

interceptions 

that  may  be 

conducted 

Historical 
experience 

379  

380  

381  

382  

383  

384  

385  

386  

387  

388  

389  

Georgia  09 — Marion  

Georgia  10— Bleckley  

Georgia  1 1— Toombs  

Georgia  12— Liberty 

Georgia  13— Early  

Georgia  14— Worth 

Hawaii  01— Kauai  

Hawaii  02— Maui 

Hawaii  03— Hawaii 

Idaho  01— Boundary 

Idaho  02 — Idaho  

2 

2 
2 
2 
2 
2 
4 
4 
4 
2 
2 
2 
2 
11 
2 
9 
2 
2 
2 
2 
2 
2 
2 
2 
7 
2 
7 
2 
2 
7 
2 
7 
7 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

A 

18 
15 

12 
12 

12 

12 
12 

- 

1 
0 
0 
0 
0 
0 
2 
2 
2 
0 
0 

.  0 

0 

390  

Idaho  03 — Lemhi  

391   

Idaho  04 — Elmore 

392  

Idaho  05 — Butte 

6 
0 
5 

393  

Idaho  06 — Clark 

394  

Illinois  01—^0  Daviess  

395  

396  

Illinois  02— Bureau 

Illinois  03— Mercer  

•       0 
0 
0 
0 

397  

398  

Illinois  04 — Adams  

Illinois  05 — Mason  

399  

400  

401    

Illinois  06 — Montgomery  

Illinois  07— Vermilion  

Illinois  08— Washington  

0 
0 
0 

402  

403  

404  

405  

406  

407  

Illinois  09— Clay  

Indiana  01— Newton  

Indiana  02— Kosciusko  

Indiana  03— Huntington  

Indiana  04 — Miami  

Indiana  05 — Warren 

0 
4 
0 
4 
0 
0 
4 
0 
4 
4 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

408  

409  

Indiana  06— Randolph  

Indiana  07 — Owen  

410  

Indiana  08 — Brown  

411    

Indiana  09 — Decatur 

412  

Iowa  01— Mills  

Iowa  02— Union  

Iowa  03— Monroe  

Iowa  04 — Muscatine  

413  

414  

415  

416  

Iowa  05 — Jackson  

Iowa  06— Iowa  

Iowa  07— Audubon  

Iowa  08— Monona 

Iowa  09— Ida 

Iowa  10 — Humboldt  .. 

417  

418  

419  

420  

421    

422  

423  

Iowa  11— Hardin 

Iowa  12— Winneshiek  

424  

Iowa  13— Mitchell  

425  

426  

Iowa  14— Kossuth 

Iowa  15— Dickinson  

427  

Iowa  16 — Lyon  

428  

Kansas  01— Cheyenne 

429  

Kansas  02— Norton  

430  

Kansas  03— Jewell  

431   

Kansas  04 — Marshall 

432  

Kansas  05 — Brown  

433  

Kansas  06— Wallace  

434  

435  

Kansas  07— Trego 

Kansas  08— Ellsworth 

436  

Kansas  09— Morris  

437  

Kansas  10— Franklin  

438  

439  

440  

Kansas  11— Hamilton  

Kansas  12— Hodgeman __ 

Kansas  13— Edwards  

441    

Kansas  14— Reno 
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Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSA  for  Telecommunications  Carriers  Providing 

Cellular  Services — Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

cail  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA'.] 


MSA/RSA  No. 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Historical 
experience 


442 
443 
444 
445 
446 
447 
448 
449 
450 
451 
452 
453 
454 
455 
456 
457 
458 
459 
460 
461 
462 
463 
464 
465 
466 
467 
468 
469 
470 
471 
472 
473 
474 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
485 
486 
487 
488 
489 
490 
491 
492 
493 
494 
495 
496 
497 
498 
499 
500 
501 
502 
503 
504 


Kansas  15 — Elk  

Kentucky  01 — Fulton  

Kentucky  02 — Unwn  

Kentucky  03— Meade  

Kentucky  04 — Spencer 

Kentucky  05 — Barren 

Kentucky  06 — Madison 

Kentucky  07— Trimble  

Kentucky  08 — Mason 

Kentucky  09— Elliott 

Kentucky  10— Powell 

Kentucky  11— Clay 

Louisiana  01 — Claibome  

Louisiana  02 — Morehouse 

Louisiana  03 — De  Soto 

Louisiana  04 — Caldwell  

Louisiana  05 — Beauregard 

Louisiana  06 — Iberville  

Louisiana  07— West  Feliciana 

Louisiana  08 — St.  James 

Louisiana  09 — Plaquemines 

Maine  01— Oxford 

Maine  02 — Somerset  

Maine  03 — Kennebec  

Maine  04 — Washington  

Maryland  01— Garrett  

Maryland  02— Kent 

Maryland  03 — Frederk*  

Massactiusetts  01 — Franklin  

Massachusetts  02 — Barnstable 

Mrchigan  01 — Gogebic  

Mrchigan  02 — Alger  

Michigan  03— Emmet  

Michigan  04 — ChetX)ygan 

Michigan  05 — Manistee  

Michigan  06 — Roscommon 

Michigan  07 — Newaygo 

Michigan  08 — Allegan 

Michigan  09— Cass 

Michigan  10 — Tuscola  

Minnesota  01 — Kittson 

Minnesota  02 — Lake  of  the  Woods 

Minnesota  03 — Koochching  

Minnesota  04 — Lake 

Minnesota  05 — WHkin 

Minnesota  06 — Hubbard 

Minnesota  07 — Chippewa 

Minnesota  08 — Lac  Qui  Pari  

Minnesota  09 — Pipestone 

Minnesota  10 — Le  Sueur 

Minnesota  11 — Goodhue 

Mississippi  01 — Tunica  

Mississippi  02 — Benton  

Mississippi  03 — Bolivar 

Mississippi  04 — ^Yak>busha 

Mississippi  05 — Washington 

Mississippi  06— Montgomery 

Mississippi  07— Leake 

Mississippi  08 — Claiborne  

Mississippi  09 — Copiah  

Mississippi  10 — Smith 

Mississippi  11 — Lamar 

Missouri  01 — Atchison  


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
6 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

28 

26 
2 

11 
2 
2 
2 
2 
2 
2 
2 
6 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

•2 
2 
2 
2 
2 
2 
4 
2 
2 
2 


4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 

10 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 

46 

43 
4 

18 
4 
4 
4 
4 
4 
4 
4 

10 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
7 
4 
4 
4 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
9 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
16 
15 
0 
6 
0 
0 
0 
0 
0 
0 
0 
3 
0 
0 
1 
1 
1 
0 

1 
1 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
2 
0 
0 
0 
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Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSA  for  Telecommunications  Carriers  Providing 

Cellular  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  arxJ  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA'.] 


MSA/RSA  No. 


505 
506 
507 
508 
509 
510 
511 
512 
513 
514 
515 
516 
517 
518 
519 
520 
521 
522 
523 
524 
525 
526 
527 
528 
529 
530 
531 
532 
533 
534 
535 
536 
537 
538 
539 
540 
541 
542 
543 
544 
545 
546 
547 
548 
549 
550 
551 
552 
553 
554 
555 
556 
557 
558 
559 
560 
561 
562 
563 
564 
565 
566 
567 


MSA/RSA  market  name 


Missouri  02— Harrison  

Missouri  03 — Schuyler 

Missouri  04 — De  Kalb 

Missouri  05 — Linn  

Missouri  06 — Marion 

Missouri  07— Saline 

Missouri  08— CaUaway  

Missouri  09 — Bates 

Missouri  10 — Benton  

Missouri  11 — Moniteau  

Missouri  12 — Maries 

Missouri  13— Washington  

Missouri  14 — Barton  

Missouri  15 — Stone  

Missouri  16 — Laclede  

Missouri  17 — Shannon  

Missouri  18 — Perry  

Missouri  19— Stoddard  

Montana  01 — Lincoln  

Montana  02 — Toole  

Montana  03 — Phillips 

Montana  04 — Daniels  

Montana  05 — Mineral  

Montana  06 — Deer  Lodge  

Montana  07 — Fergus  

Montana  08— Beaverhead 

Montana  09 — Cartx>n  

Montana  10— Prairie 

Nebraska  01— Sioux 

Netwaska  02— Cherry  

Nebraska  03— Knox 

Nebraska  04— Grant 

Net)raska  05 — Boone  

Nebraska  06 — Keith 

Nebraska  07— Hall 

Net>raska  08 — Chase  

Nebraska  09— Adams 

Nebraska  10— Cass 

Nevada  01 — Humboldt  

Nevada  02— Lander 

Nevada  03— Storey  

Nevada  04 — Mineral  

Nevada  05— White  Pine  

New  Hanrtpshire  01 — Coos  

New  Hampshire  02 — Can-oil  .. 
New  Jersey  01— Hunterdon  .. 

New  Jersey  02— Ocean 

New  Jersey  03 — Sussex  

New  Mexico  01— San  Juan  .... 

New  Mex«o  02— Colfax  

New  Mexk»  03— Catron 

New  Mexico  04 — Santa  Fe 

New  Mexk:o  05 — Grant  

New  Mexico  06— Lincoln  

New  Yort<  01— Jefferson 

New  Yort<  02— Franklin 

New  Yort<  03— Chautauqua  .... 

New  Yort<  04— Yates  

New  York  05 — Ostego 

New  York  06 — Columbia  

North  Carolina  01— Cherokee 
North  Carolina  02— Yancey  .... 
North  Carolina  03 — Ashe 


Martiet  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


23 
2 
23 
2 
2 
2 
21 
2 
2 
2 
2 
14 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
9 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
4 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


Estimated 

maximum 

Interceptions 

that  may  be 

conducted 


UMI 


38 

4 

38 


35 


23 


IS 


Historical 
experience 


13 
0 
13 
0 
0 
0 
12 
0 
0 
0 
0 
8 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
5 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
2 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

0 
0 
0 
0 


Federal  Register/ Vol.  63.  No.  48 / Thursday,  March  12,  1998 / Notices 


12297 


Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSA  for  Telecommunications  Carriers  Providing 

Cellular  Services — Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA*.] 


MSA/RSA  No. 


568 

569 

570 

571 

572 

573 

574 

575 

576 

577 

578 

579 

580 

581 

582 

583 

584 

585 

586 

587 

588 

589 

590 

591 

592 

593 

594 

595 

596 

597 

598 

599 

600 

601 

602 

603 

604 

605 

606 

607 

608 

609 

610 

611 

612 

613 

614 

615 

616 

617 

618 

619 

620 

621 

622 

623 

624 

625 

626 

627 

628 

629 

630 


MSA/RSA  market  name 


North  Carolina  04 — Henderson  .. 

North  Carolina  05 — Anson 

North  Carolina  06— Chatham  

North  Carolina  07 — Rockingham 
North  Carolina  08— Northampton 

North  Carolina  09— Camden  

North  Carolina  10— Harnett 

North  Carolina  1 1— Hoke  

North  Carolina  12 — Sampson 

North  Carolina  13— Greer>e _. 

North  Carolina  14 — Pitt 

North  Carolina  15 — Cabarrus 

North  Dakota  01— Divide 

North  Dakota  02— Bottineau 

North  Dakota  03 — Barnes  

North  Dakota  04— Mckenzie 

North  Dakota  05— Kkktor 

Ohio  01— Willianrw  

Ohio  02— Sandusky 

Ohk)  03— Ashtabula 

Ohk>  04— Mercer  

Ohto  05— Hancock 

Ohk)  06— Morrow 

Ohk)  07 — Tuscarawas  

Ohk)  08— Clinton  

Ohk)  09— Ross  

Ohk)  10 — Perry 

Ohk)  1 1— Columbiana  

Oklahoma  01 — Cimarron 

Oklahoma  02— Harper 

Oklahoma  03— Grant 

Oklahoma  04— Nowata 

Oklahoma  0&— Roger  MiHs 

Oklahoma  06— Seminole _ 

OWaboma  07— Beckham 

Oklahoma  08-^Jackson 

OWahoma  09— Garvin  ...._ 

Oklahoma  10— Haskell 

Oregon  01— Clatsop 

Oregon  02— Hood  River 

Oregon  03— UmatiOa  

Oregon  04 — Lincoln 

Oregon  05— Coos 

Oregon  06— Crook 

Pennsylvania  01— Crawford  

Pennsylvania  02— McKean 

Perwisylvania  03— Potter  

Pennsylvania  04 — Bradford , 

Pennsylvania  05— Wayne 

Pennsylvania  06 — Lawrence  

Pennsylvania  07— Jefferson 

Pennsylvania  08 — Unon  

Pennsylvania  09— Greene 

Pennsylvania  10— Bedford  

Pennsylvania  1 1— Huntingdon  .... 

Pennsylvania  12 — Lebanon 

Rhode  Island  01— Newport  

South  Csvolina  01— Oconee 

South  Carolina  02— Laurens  

South  Carolina  03— Cherokee 

South  Carolina  04 — ChestertieU  . 
South  Carolina  05 — Georgetown  . 
South  Carolina  06— Oareridon  .... 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

9 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Histoncal 
experience 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

e 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

0 
0 
0 
0 
0 
0 
0 
5 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

0 
0 
0 
0 
0 
0 
0 
0 
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Appendix  B.— Notice  of  Capacity  Requirements  byV\4SA/RSA  for  Telecommunications  Carriers  Providing 

Cellular  Services — Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA'.] 


MSA/RSA  No. 


631 
632 
633 
634 
635 
636 
637 
638 
639 
640 
641 
642 
643 
644 
645 
646 
647 
648 
649 
650 
651 
652 
653 
654 
655 
656 
657 
658 
659 
660 
661 
662 
663 
664 
665 
666 
667 
668 
669 
670 
671 
672 
673 
674 
675 
676 
677 
678 
679 
680 
681 
682 
683 
684 
685 
686 
687 
688 
689 
690 
691 
692 
693 


South  Carolina  07 — Calhoun  .. 
South  Carolina  08 — Hampton  . 
South  Carolina  09 — Lancaster 

South  Dakota  01 — Harding 

South  Dakota  02— Corson 

South  Dakota  03 — McPherson 
South  Dakota  04 — Marshall  .... 

South  Dakota  05 — Custer 

South  Dakota  06— Haakon  

South  Dakota  07— Sully  

South  Dakota  08— Kingsbury  . 

South  Dakota  09 — Hanson  

Tennessee  01— Lake 

Tennessee  02 — Cannon 

Tennessee  03 — Macon 

Tennessee  04 — Hamblen  

Tennessee  05 — Fayette  

Tennessee  06 — Giles  

Tennessee  07 — Bledsoe  

Tennessee  08 — Johnson 

Tennessee  09 — Maury  

Texas  01— Dallam  

Texas  02 — Hansford 

Texas  03 — Parmer 

Texas  04 — Briscoe  

Texas  06 — Hardeman 

Texas  06 — Jack  

Texas  07 — Fannin  

Texas  08 — Gaines  

Texas  09 — Runnels  

Texas  10 — Navarro 

Texas  11 — Cherokee 

Texas  12 — Hudspeth  

Texas  13 — Reeves  

Texas  14 — Loving 

Texas  15 — Concho 

Texas  16 — Burleson  

Texas  17 — Newton  

Texas  18 — Edwards  

Texas  19 — Atascosa 

Texas  20 — Wilson 

Texas  21 — Chambers 

Utah  01— Box  Elder 

Utah  02— Morgan  

Utah  03— Juab 

Utah  04 — Beaver  

Utah  05— Carbon 

Utah  06— Piute  

Vermont  01 — Franklin  

Vermont  02— Addison 

Virginia  01 — Lee  

Virginia  02 — Tazewell  

Virginia  03— Giles  

Virginia  04 — Bedford 

Virginia  05— Bath  

Virginia  06 — Highland  

Virginia  07— Buckingham  

Virginia  08 — Amelia  

Virginia  09 — Greensville  

Virginia  10 — Frederick  

Virginia  11 — Madison 

Virginia  12 — Caroline 

Washington  01— Clallam  


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
11 
2 
2 
4 
2 
2 
2 
2 
2 
2 
2 
31 
31 
2 
2 
2 
33 
2 
2 
2 
2 
33 
33 
4 
2 
33 
33 
24 
16 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
11 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


UMI 


4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
18 
4 
4 
7 
4 
4 
4 
4 
4 
4 
4 
51 
51 
4 
4 
4 
54 
4 
4 
4 
4 
54 
54 
7 
4 
54 
54 
39 
26 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
18 


Historical 
experience 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

6 
0 
0 
2 
0 
0 
0 
0 
0 

1 

0 

18 

18 

0 

0 

0 

19 

0 

0 

0 

0 

19 

19 

2 

0 

19 

19 

14 

9 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

1 

0 

0 

0 

0 

1 

0 
6 
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Appendix  B.— Notice  of  Capacity  Requirements  by  MSA/RSA  for  Telecommunications  Carriers  Providing 

Cellular  Services— Continued 

(Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MSA/RSA*.) 


MSA/RSA  No. 


694  

695  

696  

697  

698  

699  

700  

701  West 

702  West 

703  West 

704  West 

705  West 

706  West 

707  West 

708  

709  

710  

711  

712  

713  

714  

715  

716  

717  

718  

719  

720  

721   

722  

723  

724  

725  

726  

727  

728  

729  

730  

731  

732  

733  

734  


MSA/RSA  market  name 


Washmgton  02— Okanogsm 

Washington  03 — Ferry _ 

Wastwtgton  04 — Grays  HartMr  

Washington  05— Kittitas  

Washington  06 — Pacific 

Washington  07 — Skamania  

Washington  08— Whitman 

Virginia  01 — Mason  

Virginia  02— Wetzel  

Virginia  03— Monongalia „ 

Virginia  04 — Grant  _ 

Virginia  05— Tucker  

Virginia  06 — Lincoln 

Virginia  07— Raleigh 

Wisconsin  01 — Bwnett  

Wisconsin  02— BayfieW 

Wisconsin  03— VHas 

Wisconsin  04 — Marinette _ 

Wisconsin  05 — Pierce _ 

Wisconsin  06 — Trempealeau „ 

Wisconsin  07— Wood  _ 

Wisconsin  08 — Vernon  „ 

Wisconsin  09 — Columbia „ 

Wisconsin  10 — Door 

Wyoming  01 — Park 

Wyoming  02 — Sheridem 

Wyoming  03 — Lincoln 

Wyoming  04 — Nrabrara  

Wyoming  05— Converse „ 

Puerto  Rico  01 — Rincon  

Puerto  Rkx)  02— Ad^untas  

Puerto  Rioo  03— Ciales  

Puerto  Rico  04 — Aibonito  

Puerto  Rico  05 — Ceit>a „ 

Puerto  Rkx>06 — Vieques  

Puerto  Rico  07— Culetxa 

Virgin  Islands  01 — St.  Thomas  Island  

Virgin  Islands  02— St.  Croix  

Guam  01 — Guam 

Amerwan  Samoa  01 — American  Samoa 

Northem  Klsmana  Islands  01 — Northern  Mariana  Islands 


Mari(et  requirement 


Estimated  ac- 
tual intercep- 
tk)ns  that  may 
be  conducted 


2 
2 

2 
2 
2 
2 

2 
2 
2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

4 

2 

2 

2 

2 

2 

2 

30 

30 

30 

30 

30 

30 

30 

2 

2 

2 

2 

2 


Estimated 

maximum 

interceptkxis 

that  maybe 

conducted 


49 

49 

49 

49 

49 

49 

49 

4 

4 

4 

4 

4 


Historical 
experiertce 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
2 
0 
0 
0 
0 
0 
0 
17 
17 
17 
17 
17 
17 
17 
0 
0 
0 
0 
0 


•The  acronym  MSA/RSA  is  used  for  cellular  servk^  licensing  purposes.  The  Federal  Communications  Commission  (FCC)  designated  734 
martlets;  306  Metropolitan  Statistrcal  Area  C'MSAs")  and  428  Rural  Statistical  Areas  ("RSAs"),  based  on  population  density." 

Appendix  C— Notice  of  Capacity  Requirements  by  PCS  Market  (MTA)  for  Telecommunications  Carriers 

Providing  PCS  Services 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimatkMi  of  the  simultar>eous  requirement  of  p>en  register,  trap  and  trace,  and 

can  content  interceptions  that  may  be  conducted  anywhere  within  an  MTA*.] 


MTA  No. 


MTA  maritet  name 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


Calculated  his- 
torical experi- 
ence 


1 
2 
3 
4 
5 
6 


New  Yort<  

Los  Angeles-San  Diego 

Chicago 

San  Francisco-Oakland-San  Jose 

Detroit  

Chariotte-Greenstwro-Greenville-Raleigh 


183 
161 
48 
43 
48 
12 


297 
261 
78 
70 
78 
20 


107 
94 
28 
25 
28 
7 


UMI 
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AppENDfx  C— Notice  of  Capacity  Requirements  by  PCS  Market  (MTA)  for  Telecommunications  Carriers 

Providing  PCS  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  an  MTA*.] 


MTA  No. 


MTA  market  n^me 

! 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

Calculated  his- 

interceptions 

torical  expeh- 

that  may  be 

ence 

conducted 

114 

41 

85 

30 

86 

31 

114 

41 

20 

7 

54 

19 

159 

57 

137 

49 

137 

49 

54 

19 

35 

12 

12 

4 

57 

20 

7 

2 

26 

9 

73 

26 

4 

1 

23 

8 

57 

20 

12 

4 

133 

48 

7 

2 

10 

3 

30 

10 

15 

5 

15 

.'■  5 

82 

29 

38 

13 

26 

9 

67 

24 

10 

3 

10 

3 

70 

25 

4 

1 

10 

3 

15 

5 

10 

3 

23 

8 

20 

7 

4 

0 

12 

4 

4 

1 

4 

0 

4 

0 

4 

0 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 


Dallas-Ft  Worth 

Boston-Providence 

Philadelphia  

Washington-Baltimore 

Atlanta 

Minneapolis-St  Paul 

Tampa-St  Petersburg-Orlando  ... 

Houston 

Miami-Ft  Lauderdale 

Cleveland 

New  Orleans-Baton  Rouge 

Cincinnati-Dayton 

St  Louis 

Milwaukee 

Pittsburgh 

Denver  

Richmond-Norfolk  

Seattle  (Excluding  Alaska) 

Puerto  Rico-U.S.  Virgin  Islands  .. 
LouisvHIe-Lexington-Evansville  ... 

Phoenix  

Memphis-Jackson  

Birmingham 

Portland 

Indianapolis 

Des  Moines-Quad  Cities 

San  Antonio  

Kansas  City 

Buffalo-Rochester  

Salt  Lake  City  

Jacksonville 

Columbus 

El  Paso-Albuquerque 

Little  Rock  

Oklahoma  City  

Spokane-Billings  

Nashville  

Knoxville 

Omaha  

Wichita  

Honolulu 

Tulsa  

Alaska  

Guam-Northern  Mariana  Islands 
American  Samoa  


70 

52 

53 

70 

12 

33 

98 

84 

84 

33 

21 

7 

35 

4 

16 

.45 

2 

14 

35 

7 

82 

4 

6 

18 

9 

9 

50 

23 

16 

41 

6 

6 

43 

2 

6 

9 

6 

14 

12 

2 

7 

2 

2 

2 

2 


*  MTAs  are  Rand  McNally  Major  Trading  Areas.  Areas  defined  by  the  FCC  for  the  purpose  of  issuing  licenses  for  PCS.  Based  on  Material 
Copyright 'S  1992  Rand  McNally  &  Company.  Reprinted  with  permission  of  Rand  McNally,  all  rights  reserved. 

Appendix  D.— Notice  of  Capacity  Requirements  by  PCS  Market  (BTA)  for  Telecommunications  Carriers 

Providing  PCS  Services 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  BTA*.] 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 

4 
4 


Calculated  his- 
torical experi- 
ence 


0 
0 
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Appendix  D.— Notice  of  Capacity  Requirements  by  PCS  Market  (BTA)  for  Telecommunications  Carriers 

Providing  PCS  Services— Continued 

[Numbers  represent  historical  simultaneous  Interceptions  and  an  estimation  of  the  simultaneous  requiiement  of  pen  register,  trap  and  trace  and 

caH  content  interceptions  that  may  be  conducted  anywhere  wittwi  a  BTA*.) 


BTA  No. 


3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 


BTA  market  name 


Abilene,  TX  

Ada.  OK  

Adrian,  Ml  

Albany-Tifton,  GA  

Abany-Schenectady,  NY 

Albuquerque,  NM 

Alexandria,  LA  

Allentown-Bethlehem-Easton.  PA 

Alpena,  Ml 

Altoona,  PA  ....„ 

Amarillo,  TX 

Anchorage,  AK 

Anderson,  IN 

Anderson,  SC  

Anniston,  AL  

Appleton-Oshkosh,  Wl 

Ardmore,  OK 

Asheville-Hendersonville,  NC  

Ashtabula,  OH  

Athens,  GA  

Athens,  OH  

Atlanta.  GA  

Atlantic  City,  NJ  

Augusta,  GA  

Austin,  TX  

Bakersfield,  CA 

Baltimore,  MD 

Bangor,  ME 

Bartlesville,  OK  

Baton  Rouge,  LA  

Battle  Creek,  Ml 

Beaumont-Port  Arthur,  TX  

BecWey.  WV  

Bellingham.  WA  

Bemkljl.  MN  

Bend.  OR 

Benton  Hartxv.  Ml  

Big  Spring,  TX  

BHIings.  MT  

BItoxi-Gulfport-Pascagoula,  MS  ... 

Binghamton.  NY 

Birmingham.  AL  

Bismarck,  ND 

Bkxxnington.  IL 

Bkx>mington-Bedford.  IN  

BhiefieW.  WV  

BlythevlWe,  AR 

Boise-Nampa,  ID  

Boston.  MA  

Bowling  Green-Glasgow,  KY 

Bozeman,  MT  

Brainerd,  MN 

Bremerton,  WA  

Brownsville-Harilngen,  TX  _ 

Brownwood.  TX  

Brunswick.  GA  

Bryan-CoUege  Statran.  TX 

Buffalo-Niagara  Falls.  NY 

Burlington,  lA  

Burlington,  NC  

Burlington.  VT  

Butte.  MT  

Canton-New  Philadelphia,  OH 


Mart(et  requirement 


Estimated  ac- 
tual intercep- 
tkx«  ttiat  may 
be  conducted 


4 
2 
2 
2 
2 
7 
2 

23 
2 
2 
2 
2 
7 

11 
6 
2 
2 
2 
2 

12 
2 

12 
4 

11 

36 
2 

70 
2 
2 
2 
7 

33 
2 

11 
2 
2 
2 
2 
9 
2 
2 
6 
2 
2 
7 
2 
2 
2 

40 
2 
2 
2 

11 
9 
2 
2 

33 

12 
2 
2 
2 
2 

28 


Estimated 

maximum 

interceptxxis 

that  may  be 

conducted 


7 
4 
4 
4 
4 

12 
4 

38 
4 
4 
4 
4 

12 

18 

10 
4 
4 
4 
4 

20 
4 

20 
7 

18 

59 
4 
114 
4 
4 
4 

12 

54 
4 

18 
4 
4 
4 
4 

15 
4 
4 

10 
4 
4 

12 

4 

40 

4 

65 
4 
4 
4 

18 

15 
4 
4 

54 

20 
4 
4 
4 
4 

46 


Cakajiated  his- 
torical experi- 
ence 


2 
0 
0 
1 
1 
4 
0 

13 
0 
1 
1 
0 
4 
6 
3 
0 
0 
0 
0 
7 
0 
7 
2 
6 

21 
1 

41 
0 
0 
0 
4 

19 
0 
6 
1 
0 
0 
0 
5 
0 
0 
3 
0 
0 
4 
0 

0 
23 

0 
0 

1 

6 
5 
0 
0 

19 
7 
0 
0 
0 
0 

16 
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Appendix  D.— Notice  of  Capacity  Requirements  by  PCS  Market  (BTA)  for  Telecommunications  Carriers 

Providing  PCS  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  BTA*.] 


BTA  No. 


66  . 

67  . 

68  . 

69  . 

70  . 

71  . 

72  . 

73  . 

74  . 

75  . 

76  . 

77  . 

78  . 

79  . 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 


Market  requirement 


_! 

Cape  Girardeau-Sikeston.  MO  .... 

Carbondale-Marion,  IL  

Carlsbad,  NM 

Casper-Gillette,  WY  

Cedar  Rapids,  lA  

Champaign-Urbana,  IL  

Charleston,  SC  

Charleston,  WV 

Charlotte-Gastonia,  NC  

Chartottesville,  VA  

Chattanooga,  TN  

Cheyenne,  WY 

Chicago,  IL  ...: 

Chio-Oroville,  CA  

Chillicothe,  OH  

Cincinnati,  OH 

Clarksburg-Elkins,  WV  

Clarksville,  TN— Hopkinsville,  KY 

Cleveland-Akron,  OH  

Cleveland,  TN  

Clinton,  lA— Sterling,  IL  

Clovis,  NM  

Coffeyville,  KS  

Colorado  Springs,  CO  

Columbia,  MO 

Columbia,  SC 

Columbus,  GA  

Columbus,  IN  

Columbus-Starkville,  MS  

Columbus,  OH  

Cookevllle,  TN  

Coos  Bay-North  Bend,  OR  

Corbin,  KY  

Corpus  Christi,  TX  

Cumberland,  MD 

Dallas-Ft  Worth,  TX  

Dalton,  GA  

Danville,  IL  

Danville,  VA  

Davenport,  lA — Moline,  IL  

Dayton-Springfield,  OH  

Daytona  Beach,  FL 

Decatur,  AL 

Decatur-Effingham,  IL 

Denver,  CO 

Des  Moines,  lA  

Detroit,  Ml  

Dickinson,  ND  

Dodge  City,  KS  

Dothan-Enterprise,  AL  

Dover,  DE  

Du  Bois-Clearfield,  PA  

Dubuque,  lA 

Duluth,  MN  

Dyersburg-Union  City,  TN  

Eagle  Pass-Del  Rio,  TX 

East  Liverpool-Salem,  OH  

Eau  Claire,  Wl  

El  Centro-Calexico,  CA 

El  Dorado-Magnolia-Camden,  AR 

Elkhart,  IN  

Elmira-Corning-Hornell,  NY  

El  Paso.  TX 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

11 
2 

48 
2 
2 
7 
2 
4 

28 
4 
9 
2 
2 

33 

21 
2 
2 
7 
2 
6 
2 
2 
6 

33 
2 

55 
2 
2 
2 
2 
2 

11 
2 
2 

40 
4 

48 
2 
2 
2 

41 
2 
.9 
2 
2 
4 
2 
2 
2 
2 
2 
2 

18 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


UMI 


4 
4 
4 
4 
4 
4 
4 
4 
4 
4 

18 
4 

78 
4 
4 

12 
4 
7 

46 
7 

15 
4 
4 

54 

35 
4 
4 

12 
4 

10 
4 
4 

10 

54 
4 

90 
4 
4 
4 
4 
4 

18 
4 
4 

65 
7 

78 
4 
4 
4 

67 
4 

15 
4 
4 
7 
4 
4 
4 
4 
4 
4 

30 


Calculated  his- 
torical experi- 
ence 


0 
0 
0 
0 
0 
0 
0 

1 
1 
1 

6 
0 

28 
0 
0 
4 
0 
2 

16 
2 
5 
0 
0 

19 

12 
0 
1 
4 
0 
3 
1 
0 
3 

19 
0 

32 
9 
0 
0 
0 
0 
6 
0 
0 

23 
2 

28 
0 
0 
0 

24 
0 
5 
1 
0 
2 
0 
0 
1 
0 
0 
0 

10 
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APPENDIX  D.— NOTICE  OF  CAPACITY  REOUIREMEhfTS  BY  PCS  MARKET  (BTA)  FOR  TELECOMMUNICATIONS  CARRIERS 

Providing  PCS  Services— Continued 

[Numbers  represent  historical  simuilaneous  interceptions  and  an  estimation  o(  the  simultaneous  requirement  01  pen  register,  trap  and  trace,  and 

cal  content  interceptions  that  may  be  conducted  anywhere  within  a  BTA*.] 


BTA  No. 


129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 


BTA  markA  name 


Emporia,  KS 

Enid,  OK  

Erie,  PA 

Escanatw,  Ml 

Eugene-Springfletd.  OR 

Eureka,  CA  _ 

Evansvile,  IN 

Fairt>anks,  AK  

Fainnont,WV 

Fargo,  ND  

Farmirigton,  NM — Durango,  CO 

Fayettevle-Springdale-Rogers,  AR  

Fayettevae-Lumberton,  NC 

Fergus  Fals,  MN  

Findlay-Tilfin.  OH 

Flagstalf.AZ  

Flint,  Ml 

Florence,  AL  

Florence,  SC 

Food  du  Lac,  Wl 

Ft  CoWns-Loveland,  CO  

R  Dodge.  lA  

FL  Myers,  FL  

Ft  Pierce-Vero  Beach-Stuart,  FL 

Ft  Smith,  AR  

Ft  Walton  Beach,  FL 

Ft  Wayne.  IN „ 

Frederickst)urg.  VA 

Fresno,  CA 

Gadsden,  AL 

Gainesville.  FL 

Gainesvile,  GA 

Gaiesburg,  IL  

Gallup.  NM 

Garden  City,  KS 

Glens  FaUs,  NY 

Goidsboro-Kinston,  NC _ 

Grand  Forks.  ND  

Grand  Island-Kearney.  NE  

Grand  JwKtion.  CO 

Grand  Rapids.  Ml  

Great  Bend,  KS  

Great  Falls.  MT 

Greeley,  CO 

Green  Bay.  Wl  

Greensboro-Winstoo-SiUem-High  Point,  NC 

Greenvile-Greenwood,  MS  

Greenville-Washington,  NC  

GreenviVe-SpartantMjrg.  SC 

Greenwood,  SC  

Hagerstown,  MD — Chambersburg,  PA — Martinsburg.  WV 

Hammond.  LA ». 

Harrisburg,  PA  

Harrison,  AR  

Harrisontxjrg.VA  

Hartford.  CT 

Hastings,  NE 

Hattiesburg.  MS 

Hays.  KS 

Helena,  MT  

Hickory-Lenoir-Morganton,  NC „ 

Hilo.  HI  

Hobbs.  NM 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


2 
2 

24 
2 

11 
2 
2 
2 
2 
2 

33 
2 
2 
2 
2 
2 

38 
4 
2 
4 

43 
2 

84 

82 
2 
2 
7 
2 
2 
8 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

18 
2 
9 

43 
2 
2 
2 
2 
2 
2 
2 
2 
4 
2 
2 
2 
2 
4 
2 
2 

z 

4 
2 


Estimated 

maximum 

interceptions 

that  maybe 

conducted 


4 
4 

39 
4 

18 
4 
4 
4 
4 
4 

54 
4 
4 
4 
4 
4 

62 
7 
4 
7 

70 

4 

137 

133 

4 

4 

12 
4 
4 

10 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 

30 
4 

15 

70 
4 
4 
4 
4 
4 
4 
4 
4 
7 
4 
4 
4 
4 
7 
4 
4 
4 
7 
4 


Catcuiated  his- 
toricai  exoeri' 


ence 


0 

0 

14 

0 

} 

0 
0 
0 

1 

19 
0 
0 
1 
0 
0 
22 
2 
0 
'2 
25 
0 
48 
48 
0 
1 
4 
1 
0 
3 
0 
0 
0 
0 
0 
0 
0 

1 

0 
0 

10 
0 
5 

25 
0 
0 
0 
0 

1 

0 
0 
0 
2 
0 

1 
1 

0 
2 

0 
0 
0 
2 
0 
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Appendix  D.— Notice  of  Capacity  Requirements  by  PCS  Market  (BTA)  for  Telecommunications  Carriers 

Providing  PCS  Services — Continued 

[Numbers  represent  historical  simultaneous  Interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  arxj  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  BTA*.] 


BTA  No. 


192 

193 

194 

195 

196 

197 

198 

199 

200 

201 

202 

203 

204 

205 

206 

207 

208 

209 

210 

211 

212 

213 

214 

215 

216 

217 

218 

219 

220 

221 

222 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

247 

248 

249 

250 

251 

252 

253 

254 


BTA  market  name 


LA 


KY 


PA 


Honolulu,  HI  

Hot  Springs,  AR 
Houghton,  Ml  .... 
Houma-Thlbodaux, 
Houston,  TX  . 
Huntington,  WV— Ashland, 

Huntsville,  AL 

Huron,  SD  

Hutchinson,  KS  ... 

Hyannis,  MA  

Idaho  Falls,  ID  .... 

Indiarui,  PA  

Indianapolis,  IN  ... 

Iowa  City,  lA  

Iron  Mountain,  Ml 

Ironwood,  Ml  

Ithaca,  NY 

Jackson, Ml  

Jackson,  MS  

Jackson,  TN 

Jacksonville,  FL  .. 
Jacksonville,  IL  ... 
Jacksonville,  NC  . 
Jamestown-Dunkirk,  NY-Warren, 

Janesville-Betoit,  Wl  

Jefferson  City,  MO 

Johnstown,  PA 

Jonesboro-Paragoukj,  AR  

Joplin,  MO— Miami,  OK  

Juneau-Ketchikan,  AK  _ 

Kahului-Wailuku-Lahaina,  HI  

Kalamazoo,  Ml  

Kalispell,  MT  

Kankakee,  IL 

Kansas  City,  MO 

Keene,  NH  

Kennewk*-Pasco-Richland,  WA  

Kingspoft-Johnston  City,  TN— Bristol,  VA/TN 

Kirksville,  MO 

Klamath  FaHs,  OR  

Knoxville,  TN 

Kokomo-Logansport,  IN 

La  Crosse,  Wl— Winona,  MN  

Lafayette.  IN  

Lafayette-New  Iberia,  LA  

La  Grange,  GA  

Lake  Charles,  LA  

Lakeland-Winter  Haven,  FL 

LarK:aster,  PA  

Lansing,  Ml  

Laredo,  TX  

La  Salle-Peru-Ottawa-Streator,  IL  .*. 

Las  Cruces,  NM 

Las  Vegas,  NV 

Laurel,  MS  

Lawrence,  KS  

Lawton-Duncan,  OK  

Lebanon-Claremont,  NH 

Lewiston-Moscow,  ID 

Lewiston-Aubum,  ME   

Lexington,  KY  

Uberal,  KS  

Lihue,  HI  


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


7 
2 
2 
2 
84 
2 
2 
2 
2 
11 
11 
2 
9 
2 
2 
2 
2 
2 
4 
2 
6 
2 
2 
2 
4 
21 
16 
2 
2 
2 
4 
7 
2 
48 

:» 

2 

2 

11 

23 
2 

12 
7 
2 
7 
2 
2 
2 

19 
4 

16 
4 
2 
7 

50 
2 

23 
2 
2 
2 
2 
6 
2 
4 


Estimated 

maximum 

interceptkxis 

that  may  be 

conducted 


UMI 


12 
4 

4 
4 
137 
4 
4 
4 
4 

16 

18 
4 

15 
4 
4 
4 
4 
4 
7 
4 

10 
4 
4 
4 
7 

35 

26 
4 
4 
4 
7 

12 
4 

78 

38 
4 
4 

18 

38 
4 

20 

12 
4 

12 
4 
4 
4 

31 
7 

26 
7 
4 

12 

82 
4 

38 
4 
4 
4 
4 

10 
4 
7 


Cateulated  his- 
toncal  experi- 
ence 


4 
0 
0 
0 

48 
1 
0 
0 
0 
6 
6 
0 
5 
0 
0 
0 
0 
0 
2 
0 
3 
0 
0 
0 
2 

12 
9 
0 
0 
0 
2 
4 
0 

28 

13 
0 
0 
6 

13 
0 
7 
4 
0 
4 
0 
0 
0 

11 

2 
9 
2 
0 
4 

29 
0 

13 
0 
0 
0 
0 
3 
0 
2 
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Appendix  D.— Notice  of  Capacity  Requirements  by  PCS  Market  (BTA)  for  Telecommunications  Carriers 

Providing  PCS  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  BTA*.] 


BTA  No. 


255 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
266 
267 
268 
269 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 
285 
286 
287 
288 
289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 
300 
301 
302 
303 
304 
305 
306 
307 
308 
309 
310 
311 
312 
313 
314 
315 
316 
317 


BTA  market  name 


Lima.  OH 

Lincoln,  NE  ...„ 

Little  Rock,  AR  

Logan,  UT  

Logan,  WV 

Longview-Marshall,  TX  

Lor>gview,  WA 

Los  Angeles,  CA 

Louisville,  KY  

Lubbock,  TX „. 

Lufkin-Nacogdoches.  TX  

Lynchburg,  VA  

McAlestef,  OK 

McABen,  TX  

McComb-Brookhaven,  MS 

McCook,  NE 

Macoo-Wamer  Robins,  GA  

Madison,  Wl 

MadisonvHIe,  KY  

Manchester-Nashua-CoTKord,  NH 

Manhattan-JunctkHi  City,  KS 

Manitowoc,  Wl  

Mankato-Fairmont,  MN  

MansfieW,  OH 

Marinette,  Wl — Menominee,  Ml  ... 

Markm,  IN 

Marion,  OH  

Marquette,  Ml 

Marshalttown,  lA  

MartinsviHe,  VA 

Mason  City,  lA  

Mattoon,  IL 

Meadville,  PA 

Medford-Grants  Pass,  OR  

Meiboume-Titusville,  FL  

Memphis,  TN  

Merced,  CA  .„ 

Meridian,  MS 

Miam»-FL  Lauderdate,  FL  

Mk:higan  City-La  Porte,  IN  

Middtesboro-Harian,  KY 

MkBand,  TX 

Milwaukee,  Wl  

Minneapotis-St.  Paul,  MN  

Minot,  ND 

Missoula,  MT  

Mitchell,  SD 

Mobile,  AL 

Modesto,  CA 

Monroe,  LA  

Montgomery,  AL  

Morgantown,  WV  

Mt.  Pleasant,  Ml „ 

Mt.  Vemon-Centralia,  IL  

Munde,  IN 

Muskegon,  Ml  

Muskogee,  OK  „ 

Myrtle  Beach,  SC 

Naples,  FL  

Nashville,  TN  

Natchez,  MS  

New  Bern,  NC 

New  Castle,  PA  


Market  requirement 


Estimated  ac- 
tual intercep- 
tkms  that  may 
be  conducted 


16 
2 
2 

24 
2 

55 

2 

103 

7 

11 

33 
2 
2 

12 
4 
2 

11 
4 
2 
2 
2 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
2 
2 
9 

14 
4 
2 
2 

82 
7 
6 
2 
4 

33 
2 
2 
2 
2 
6 
2 
2 
2 
2 
2 
7 

16 
2 
2 

38 
6 
2 
2 
2 


Estimated 

maximum 

Calculated  his- 

interceptions 

torical  experi- 

that may  be 

ence 

conducted 

26 

9 

4 

^  0 

4 

1 

39 

14 

4 

0 

90 

32 

4 

0 

167 

60 

12 

4 

18 

6 

54 

19 

4 

0 

4 

1 

20 

7 

7 

2 

4 

0 

18 

6 

7 

2 

4 

0 

4 

0 

4 

0 

4 

0 

4 

0 

4 

0 

4 

0 

12 

4 

4 

0 

4 

0 

.4 

0 

4 

1 

4 

0 

4 

« 

4 

0 

15 

5 

23 

8 

7 

2 

4 

1 

4 

0 

133 

48 

12 

4 

10 

3 

4 

0 

7 

2 

54 

19 

4 

0 

4 

0 

4 

0 

4 

1 

10 

3 

4 

0 

4 

0 

4 

0 

4 

0 

4 

0 

12 

4 

26 

9 

4 

1 

4 

0 

62 

22 

10 

3 

4 

0 

4 

0 

4 

0 
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APPENDIX  D.— NOTICE  OF  CAPACITY  REQUIREMENTS  BY  PCS  MARKET  (BTA)  FOR  TELECOMMUNICATIONS  CARRIERS 

Providing  PCS  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  BTA*.] 


BTA  No. 


318 

319 

320 

321 

322 

323 

324 

325 

326 

327 

328 

329 

330 

331 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

343 

344 

345 

346 

347 

348 

349 

350 

351 

352 

353 

354 

356 

356 

357 

358 

359 

360 

361 

362 

363 

364 

365 

366 

367 

368 

369 

370 

371 

372 

373 

374 

375 

376 

377 

378 

379 

380 


VA 


New  Haven-Waterbury-Meriden,  CT  

New  London-Norwich,  CT  

New  Orleans,  LA  

New  Yorf<,  NY  

Nogales,  AZ  

Norfolk,  NE  

Norfolk-Virginia  Beach-Newport  News-Hampton, 

l^rth  Platte,  NE 

Ocala,  FL  

Odessa,  TX 

Oil  City-Franklin,  PA  

Oklahoma  City,  OK 

Olean,  NY— Bradford,  PA 

Otympia-Centralia,  WA  

Omaha,  NE  

Oneonta,  NY  

Opelika-AutHjrn,  AL  

Orangeburg,  SC 

Orlando,  FL 

Ottumwa,  lA  

Owensboro,  KY 

Paducah-Murray-Mayfield,  KY 

Panama  City,  FL 

Paris,  TX  

Parkersburg,  WV— Marietta,  OH  

Pensacola,  FL 

Peoria,  IL  

Petoskey,  Ml  

Philadelphia,  PA — Wilmington,  DE — Trenton,  NJ  

Phoenix,  AZ  

Pine  Bluff.  AR  

Pittsburg-Parsons,  KS  

Pittsburgh,  PA 

Pittsfield,  MA  

Pittsburgh,  NY 

Pocatelto,  ID  

Ponca  City,  OK  

Poplar  Bluff,  MO  

Port  Angeles,  WA  

Portland-Brunswick,  ME  

Portland,  OR  

Portsmouth,  OH  

Pottsville,  PA 

Poughkeepsie-Kingston,  NY  

Prescott,  AZ  

Presque  Isle,  ME  

Providence-Pawtucket,  Rl — New  Bedford-Fall  River, 

Provo-Orem,  UT  

Pueblo,  CO  

Quincy,  IL — Hannibal,  MO 

Raleigh-Durham,  NC  

Rapid  City,  SD 

Reading,  PA i 

Redding,  CA  i 

Reno,  NV  

Richmond,  IN  „ 

Richmond-Petersburg,  VA  

Riverton,  WY 

Roanoke,  VA 

Roanoke  Rapids,  NC  

Rochester-Austin-Albert  Lea,  MN  

Rochester,  NY  

Rockford,  IL  


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


MA 


UMI 


2 

4 

21 
181 

12 
2 
2 
2 

14 
7 
2 
6 
2 

11 

12 
2 
6 
2 

14 
2 
2 
2 
2 

31 
2 
2 
2 
2 

31 

48 
2 
2 

16 
2 
2 
2 
2 
2 

11 
2 

18 
2 
2 
2 
2 
2 
4 

14 

33 
2 
4 
2 

21 
2 
2 
7 
2 
2 
2 
2 

23 
7 
9 


Estimated 

maximum 

interceptions 

that  may  be 

conducted 


4 
7 

35 
294 

20 
4 
4 
4 

23 

12 
4 

10 
4 

18 

20 
4 

10 
4 

23 
4 
4 
4 
4 

51 
4 
4 
4 
4 

51 

78 
4 
4 

26 
4 
4 
4 
4 
4 

18 
4 

30 
4 
4 
4 
4 
4 
7 

23 

54 
4 
7 
4 

35 
4 
4 

12 
4 
4 
4 
4 

38 
12 

15 


Calculated  his- 
torical experi- 
ence 


1 
2 
12 
106 
7 
0 
0 
0 
8 
4 
0 
3 
0 
6 
7 
1 
3 

a 

8 
0 
0 
0 

1 

18 

1 
1 

0 
0 

18 

28 
1 
0 
9 
1 
0 
0 
0 
0 
6 
0 

10 
0 
0 
1 
0 
0 
2 
8 

19 
0 
2 
0 

12 
0 
1 
4 
1 
0 
1 
0 

13 
4 
5 
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Appendix  D.— Notice  of  Capacity  Requirements  by  PCS  Market  (BTA)  for  Telecommunications  Carriers 

Providing  PCS  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  ot  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  BTAV] 


BTA  No. 


BTA  market  name 


Market  requirement 


Estimated  ac- 
tual intercep- 
tkxis  that  may 
be  cortducted 


Estimated 

maximum 

Cakxjiated  his- 

interceptkxis 

that  may  be 

conducted 

torical  experi- 
ence 

4 

0 

4 

0 

4 

0 

18 

6 

4 

0 

4 

0 

4 

0 

4 

0 

10 

3 

26 

9 

38 

13 

4 

0 

38 

13 

38 

13 

30 

10 

4 

0 

31 

11 

46 

16 

67 

24 

7 

2 

70 

25 

38 

13 

4 

0 

57 

20 

31 

11 

31 

11 

4 

0 

31 

11 

4 

0 

4 

1 

4 

0 

4 

0 

23 

8 

4 

0 

4 

0 

10 

3 

7 

2 

51 

18 

54 

19 

20 

7 

4 

0 

4 

0 

4 

0 

12 

4 

4 

0 

4 

0 

4 

1 

4 

0 

7 

2 

4 

1 

4 

1 

4 
4 

0 
^     0 

7 

2 

4 

0 

4 

0 

4 

0 

12 

4 

4 

1 

140 

^     50 

4 

1 

12 

4 

51 

18 

381 
382 
383 
384 
385 
386 
387 
388 
389 
390 
391 
392 
393 
394 
395 
396 
397 
398 
399 
400 
401 
402 
403 
404 
405 
406 
407 
408 
409 
410 
411 
412 
413 
414 
415 
416 
417 
418 
419 
420 
421 
422 
423 
424 
425 
426 
427 
428 
429 
430 
431 
432 
433 
434 
435 
436 
437 
438 
439 
440 
441 
442 
443 


Rock  Springs,  WY  „ 

Rocky  Mount-Wilson,  NC  

Ro«a.MO 

Rome,  GA 

Roseburg,  OR 

RosweH,  NM 

RusselMte,  AR 

Rutland-Bennington,  VT  

Sacramento,  CA  

Saginaw-Bay  City,  Ml  

St.  Ckxxl,  MN  

St.  George,  UT  

St.  Joseph,  MO 

St.  Louis.  MO 

Salenrv-Atoany-CorvaHis,  OR  

Sahna.  KS 

Salinas-Monterey,  CA 

SalistHjry,  MD  

Salt  Lake  City-Ogden,  UT  

San  AngeHo,  TX  

San  Antorrio,  TX  

San  Diego,  CA 

Sandusky,  OH 

San  Frandsco-Oakland-San  Jose,  CA 

San  Luis  OtJispo,  CA  

Santa  Bartiara-Santa  Maria,  CA 

Santa  Fe.  NM  

Sarasota-Bradenton,  FL  

Sault  Ste.  Marie.  Ml 

Savannah,  GA  

Scottsbhjff,  NE 

Scrantort-Wilkes  Bsure-Hazleton,  PA  

Seattle-Tacoma,  WA 

Sedalia,  MO 

Selma,  AL 

Sharon,  PA  

Sheboygan,  Wl 

Sherman-Denison,  TX  

Shreveport,  LA 

Sierra  Vista-Douglas,  AZ  _. 

Sk)ux  City,  lA 

Sk)ux  Falls,  SD 

Somerset,  KY 

South  Bend-Mishawaka,  IN  

Spokane,  WA 

SJxingfieid,  IL 

SJjringfieW-Holyoke,  MA  

Springlield,  MO 

State  College,  PA  

Staunton-Waynesboro,  VA  

SteubenviHe,  OH— Weirton,  WV 

Stevens  Point-MarshfieW-Wisconsin  Rapids,  Wl 

Stillwater,  OK 

Stockton,  CA 

Stroudsburg,  PA  

Sumter,  SC  

Sunbury-Shamokin,  PA  

Syracuse,  NY 

Tallahassee,  FL  

Tampa-St.  Peterst>urg-Clearwater,  FL  

Temple-Killeen,  TX  

Terre  Haute,  IN 

Texarkana,  TX/AR  


2 

2 

2 

11 

2 

2 

2 

2 

6 

16 

23 

2 

23 

23 

18 

2 

19 

28 

41 

4 

43 

23 

2 

36 

19 

19 

2 

19 

2 

2 

2 

2 

14 

2 

2 

6 

4 

31 

33 

12 

2 

2 

2 

7 

2 

2 

2 

2 

4 

2 

2 

2 

2 

4 

2 

2 

2 

7 

2 

86 

2 

7 

31 
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Appendix  D. — Notice  of  Capacity  Requirements  by  PCS  Market  (BTA)  for  Telecommunications  Carriers 

Providing  PCS  Services— Continued 

[Numbers  represent  historical  simultaneous  interceptions  and  an  estimation  of  the  simultaneous  requirement  of  pen  register,  trap  and  trace,  and 

call  content  interceptions  that  may  be  conducted  anywhere  within  a  BTA*.] 


BTA  No. 


BTA  market  name 


Market  requirement 


Estimated  ac- 
tual intercep- 
tions that  may 
be  conducted 


Estimated 

maximum 

Calculated  his- 

interceptions 

torical  experi- 

that may  be 

ence 

conducted 

26 

9 

38 

13 

4 

0 

98 

36 

4 

1 

4 

0 

10 

3 

18 

6 

90 

32 

4 

0 

4 

0 

4 

0 

54 

19 

4 

0 

4 

0 

10 

3 

4 

0 

109 

39 

4 

0 

4 

0 

4 

1 

30 

10 

4 

0 

4 

0 

4 

0 

133 

48 

4 

0 

26 

9 

4 

0 

51 

18 

4 

0 

4 

0 

4 

0 

4 

1 

4 

0 

4 

0 

18 

6 

4 

0 

4 

0 

7 

2 

10 

3 

7 

2 

54 

19 

4 

0 

57 

20 

51 

18 

4 

0 

4 

0 

4 

0 

4 

0 

444 
445 
446 
447 
448 
449 
450 
451 
452 
453 
454 
455 
456 
457 
458 
459 
460 
461 
462 
463 
464 
465 
466 
467 
468 
469 
470 
471 
472 
473 
474 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
485 
486 
487 
488 
489 
490 
491 
492 
493 


Toledo,  OH  

Topeka,  KS  

Traverse  City,  Ml  

Tucson,  AZ  

Tulsa,  OK 

Tupelo-Corinth,  MS 

Tuscakxjsa,  AL 

Twin  Falls,  ID 

Tyler.  TX  

Utica-Rome,  NY 

Valdosta,  GA 

Vrcksburg,  MS 

Victoria,  TX  

Vincennes-Washington,  IN  

Visalia-Ponerville-Hanford,  CA  

Waco,  TX  

Walla  Walla.  WA— Pendelton,  OR  .... 

Washington.  DC 

Waterloo-Cedar  Falls.  lA  

Watertown.  NY 

Watertown.  SD 

Waterville-Augusta,  ME  

Wausau-Rhinelander,  Wl 

Waycross.  GA 

Wenatchee.  WA 

West  Palm  Beach-Boca  Raton,  FL  ... 

West  Plains,  MO 

Wheeling.  WV  

Wichita.  KS  

Wichita  Falls,  TX 

Williamson,  WV— Pikeville,  KY 

Williamsport,  PA  

Williston,  NO  

Willmar-Marshall,  MN  

Wilmington.  NC  

Winchester.  VA  

Worcester-Fitchburg-Leominster,  MA 

Worlhington.  MN  

Yakima.  WA  

York-Hanover.  PA 

Youngstown-Warren.  OH 

Yuba  City-Marysville,  CA 

Yuma,  AZ 

Zanesville-Cambridge,  OH  

San  Juan,  PR 

Mayaguez-Aguadilla-Ponce.  PR  

Guam  

US  Virgin  Islands  

American  Samoa  

Northem  Mariana  Islands  


16 

23 
2 

60 
2 
2 
6 

11 

55 
2 
2 
2 

33 
2 
2 
6 
2 

67 
2 
2 
2 

18 
2 
2 
2 

82 
2 

16 
2 

31 
2 
2 
2 
2 
2 
2 

11 
2 
2 
4 
6 
4 

33 
2 

35 

31 
2 
2 
2 
2 


•1  BTAsare  Rand  McNally  Basic  Trading  Areas.  Areas  defined  by  the  FCC  for  the  purpose  of  issuing  licenses  for  PCS.  Based  on  Material 
Copyright  ©  1992  Rand  McNally  &  Company.  Reprinted  with  permission  of  Rand  McNally.  all  rights  reserved. 


Appendix  E — Methodology  for  Deriving 
Gronvth  Factors 

A.  Introduction 

Section  104(a)  of  GALEA  requires  the 
Attorney  General  to  estimate  future 
requirements  for  actual  and  maximum 
interception  capacity.  Law  enforcement 


derived  a  baseline  for  these  estimates  from 
the  historical  interception  activity  in 
geographic  areas  defined  as  counties  for 
wireline  carriers  and  market  service  areas  for 
wireless  carriers.  Growth  factors  were  then 
developed  and  applied  to  the  historical 
baseline  of  interception  activity  in  order  to 


project  future  actual  and  maximum  capacity 
requirements. 

The  growth  factOTS  used  in  the  Initial 
Notice  of  Capacity  did  not  distinguish 
between  services  offered  by  wireline  and 
wireless  carriers.  Comments  on  the  Initial 
Notice,  however,  recommended  that,  because 
of  the  differences  between  these 
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technologies,  separate  capacity  requitements 
should  be  established,  and  law  enforcement 
agreed.  As  a  result  of  establishing  separate 
wireline  and  wireless  capacity  requirements, 
law  enforcement  considered  it  appropriate  to 
also  establish  separate  growth  rates  for  each 
technology.  The  methodology  for  developing 
growth  factors  for  wireline  and  wireless 
services  is  the  subject  of  this  appendix. 

B.  Backffx>und 

In  the  Initial  Notice  of  Capacity  a  multi 
variable  linear  regression  model  was  used  to 
project  growth.  This  technique  predicts  one 
value,  the  dependent  variable,  in  terms  of 
one  or  more  other  variables.  The  Initial 
Notice  of  Capacity  used  a  regression  model 
to  predict  court  orders  for  Title  III 
interceptions  as  a  function  of  the  following 
predictors:  population,  wireline  access  lines, 
wireless  subscribers,  law  enforcement 
manpower  and  violent  crime.  Although  Title 
III  court  orders  do  not  identify  the  number 
of  interceptions  associated  with  each  order, 
or  the  vastly  greater  number  of  pen  register 
and  trap  and  trace  interceptions,  they  were 
used  for  projecting  future  interception 
activity  because  of  their  extensive  historical 
record  of  one  aspect  of  electronic 
surveillance.  In  addition,  a  change  in  the 
number  of  Title  III  court  orders  is  a  likely 
indicator  of  changes  in  interception  activity. 
This  method,  which  combined  wireless  and 
wireline  growth,  yielded  interception  growth 
rates  of  54  percent  from  1994  to  1998  for 
actual  capacity,  and  130  percent  from  1994 
to  2004  for  maximum  capacity. 

Initially,  law  enforcement  tried  to 
construct  separate  multi  variable  linear 
regression  models  for  wireless  and  wireline 
services  but  could  not  produce  statistically 
acceptable  models.  Consequently,  it 
formulated  a  new  statistical  approach,  which 
is  detailed  below. 

C.  Formulating  Growth  Projections  for  the 
Second  Notice  of  Capacity 

The  formulation  of  the  capacity  growth 
projections  for  the  Second  Notice  of  Capacity 
is  stated  in  terms  of  four  growth  foctors: 

Awiielinei  AmkIcui  Mwinluic,  and  Mwireleu-  The 

"A"  factors  are  multipliers  that  were  used  to 
scale  historical  interception  data  to  calculate 
the  future  actual  capacity  requirements.  The 
"M"  factors  are  multipliers  that  were  used  to 
scale  the  future  actual  capacity  requirements 
to  calculate  the  future  maximum  capacity 
requirements.  The  formulas  are  as  follows: 
Wireline: 
Futiire  Actual  Capacity  Requirement  in  a 
County  Equals  The  Historical 
Interception  Activity  in  the  County 
Multiplied  by  Awireiine 
Future  Maximum  Capacity  Requirement  in 
a  County  Equals  The  Future  Actual 
Capacity  Requirement  in  the  County 
Multiplied  by  Mwiretuie 
Wireless:  Future  Actual  Capacity 
Requirement  in  a  Market  Service  Area 
Equals  The  Historical  Interception 
Activity  in  the  Market  Service  Area 
Multiplied  by  Awiremi 
Maximum  Capacity  Requirement  in  a 
Market  Service  Area  Equals  The  Future 
Actual  Capacity  Requirement  in  the 
Market  Service  Area  Multiplied  i^ 

Mwireleu 


All  the  resulting  capacity  requirements 
were  rounded  up  to  the  next  whole  number. 

The  above  formulation  was  deemed 
appropriate  for  two  reasons.  First,  it  was 
responsive  to  the  recommendation  that 
separate  requirements  be  established  fen* 
services  offered  by  wireline  and  wireless 
carriers.  Second,  it  reflected  the  different 
dynamics  and  growth  trends  of  the  wireline 
and  wireless  sectors  (e.g.,  the  projected 
growth  in  wireline  access  lines  for  the  next 
10  years  is  3.5  percent  annually,  while  the 
projected  growth  in  wireless  subscribers  for 
the  next  10  years  is  12.0  percent  annually). 

There  were  four  major  steps  in  the 
approach  used:  (a)  Identifying  data  sources 
that  would  be  appropriate  for  making  growth 
projections;  (b)  processing  the  data  from  the 
sources  selected  to  yield  data  sets  that  could 
be  used  to  determine  separate  wireline  and 
wireless  growth  projections;  (c)  calculating 
the  wireline  growth  projection  factors, 
Awireim.  and  M«ireiine,  from  the  wireline  data 
sets;  and  (d)  calculating  the  wireless  growth 
projection  factors,  Awirei„,  and  Mwmieu.  frtJm 
the  wireless  data  sets. 

D.  Step  1:  Evaluation  of  Data  Sources 

Four  criteria  were  used  to  evaluate  the 
soundness  of  data  sources  for  growth 
projection  purposes:  (a)  comprehensiveness, 
meaning  the  data  should  encompass  Title  III 
interceptions  and  interceptions  using  [>en 
register  and  trap  and  trace  (PR/TT)  devices, 
and  it  should  cover  all  law  enforcement 
agencies;  (b)  reliability,  meaning  the  data 
should  be  collected  and  ref)orted  in  a 
structured  manner  by  a  reliable  source  so  that 
projections  have  a  credible  foundation:  (c) 
availability,  meaning  the  data  should  be 
available  for  multiple  years  in  order  to 
establish  a  trend  sufficient  for  making 
projections;  and  (d)  separability,  meaning  the 
data  should  be  separable  into  wireline  and 
wireless  data  sets  so  that  distinct  wireline 
and  wireless  growth  projections  can  be 
developed. 

Three  data  sources  were  identified  as 
candidates:  (a)  historical  records  of 
interception  activity  from  January  1, 1993,  to 
March  1, 1995,  gathered  in  a  survey  of  law 
enforcement  and  the  telecommunications 
industry;  (b)  data  on  Title  III  court  orders 
extracted  from  the  Wiretap  Reports  published 
by  the  Administrative  Office  of  the  United 
States  Courts  during  the  period  from  1980  to 
1995;  and  (c)  data  on  PR/TT  court  orders 
taken  from  Department  of  Justice  (DOJ) 
refxjrts  covering  the  period  between  1987 
and  1995. 

(1)  Historical  Survey 

When  considered  in  the  context  of  the  four 
evaluation  criteria,  the  historical  records  of 
interception  activity  did  not  provide  a 
sufficient  basis  for  maiung  growth 
projections.  Although  comprehensive, 
separable,  and  reliable,  the  records  did  not 
rate  well  against  the  availability  criterion. 
They  covered  only  a  26-month  period,  which 
was  insufficient  for  establishing  a  trend  that 
could  be  used  confidently  for  making 
projections.  One  year's  worth  of  change  in 
interception  activity  was  observable  from 
these  records,  but  that  was  insufficient  to 
make  the  4  year  and  10  year  forecasts  needed 


for  deriving  actual  and  maximum  capacity 
requirements. 

(2)  Wiretap  Report  Data 

The  Wiretap  Reports  rated  well  against  the 
availability,  reliability,  and  separability 
criteria.  Wiretap  Reports  dating  from  1980 
provided  16  years  of  data.  They  are  also  a 
highly  reliable  source  of  data  compiled 
annually  under  a  consistent  recording  and 
reporting  approach.  Furthermore,  the 
Wiretap  Report  data  could  be  sorted  and 
analyzed  to  yield  separate  wireline  and 
wireless  data  sets.  However,  the  Wiretap 
Repwrts  did  not  measure  well  against  the 
comprehensiveness  criterion.  The  Wiretap 
Reports  covered  only  Title  III  court  orders 
and  did  not  include  the  number  of  line- 
related  interceptions  associated  with  each 
court  order  or  data  on  PR/TT  interceptions. 

(3)  DOJ  Pen  Register/Trap  and  Trace  Reports 

The  DOJ  PR/TT  reports  had  two 
shortcomings.  First,  unlike  the  Wiretap 
Repwrt  data,  the  information  in  the  DOJ  PR/ 
TT  reports  was  not  immediately  separable 
into  wireline  and  wireless  data  sets.  Second, 
like  the  Wiretap  Reports,  the  DOJ  PR/TT 
reports  did  not  precisely  indicate  the  number 
of  interceptions  associated  with  each  court 
order.  In  addition,  the  DOJ  PR/TT  reports 
covered  only  a  subset  of  law  enforcement 
agencies,  namely,  the  Federal  Bureau  of 
Investigation,  the  Drug  Enforcement  Agency, 
the  Immigration  and  Naturalization  Service, 
the  United  States  Marshals  Service,  and  the 
DOJ  Inspector  General's  Office.  Therefore, 
projections  based  solely  on  data  in  the  DOJ 
PR/TT  reports  would  not  capture 
interception  activity  across  all  federal,  state, 
and  local  law  enforcement  agencies.  Despite 
these  limitations,  the  DOJ  PR/TT  reports 
were  considered  a  reliable  source  because  the 
data  was  collected  and  recorded  in  a 
struct\u%d  and  sustained  manner  during  the 
period  from  1987  to  1995. 

Based  on  the  evaluation  criteria,  none  of 
the  three  candidate  data  sources  alone  could 
be  used  for  deriving  capacity  growth 
projections.  One  of  them,  the  historical 
survey  of  interception  activity,  did  not 
provide  enough  years  of  data  to  support  trend 
analysis,  and  there  was  no  way  to 
comptensate  for  this  shortcoming.  But,  by 
blending  the  Wiretap  Rep>ort  data  with  the 
DOJ  PR/TT  report  data,  the  limiutions  of 
these  two  sources  could  be  mitigated  and  an 
aggregate  data  set  constructed  that  iazed 
better  against  the  evaluation  criteria. 

In  {>articular,  combining  the  Wiretap 
Report  data  and  the  DOJ  PR/TT  repwrt  data 
yielded  an  aggregate  data  set  that  covered 
both  Title  III  and  PR/TT  court  orders;  and, 
therefore,  it  was  comprehensive  in  coverage 
of  interception  court  orders.  However,  it  was 
not  comprehensive  in  coverage  of  law 
enforcement  because  the  DOJ  PR/TT  reports 
covered  only  a  subset  of  law  enforcement 
agencies,  and  there  was  no  way  to 
comp}ensate  for  this  deticiency. 

With  respwct  to  the  other  evaluation 
criteria,  the  aggregate  data  set  was  reliable 
because  the  two  constituent  data  sources 
themselves  were  reliable.  It  met  the 
availability  criterion  because  the  two 
constituent  data  sources  covered  16  and  9 
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consecutive  years,  respectively.  Finally,  by 
applying  an  assumption  based  on  the 
Wiretap  Report  data,  the  DO)  PR/TT  report 
data  could  be  separated  into  wireline  and 
wireless  data  sets.  As  a  result,  the  aggregate 
data  set  itself  became  separable. 

E.  Step  2:  Data  Sorting  and  Analyzing 

Before  any  growth  projections  could  be 
made,  the  data  in  the  Wiretap  Reports  and 
the  DOJ  PR/TT  reports  had  to  be  sorted  into 
separate  wireline  and  wireless  data  sets. 

For  the  Wiretap  Reports,  available 
information  from  each  recorded  court  order 
was  examined.  The  Wiretap  Report  had 
codes  specifying  the  type(s)  of  Title  III 
electronic  surveillance  court  order  and,  in 
general,  the  place(s)  where  these  orders  were 
executed.  Because  entries  in  the  Wiretap 
Reports  simply  represent  Title  III  court 
orders  and  since  one  court  order  may 
authorize  the  interception  of 
communications  on  multiple  lines,  some 
entries  were  counted  as  both  wireline  and 
wireless  court  orders.  Furthermore,  some 
court  orders  (e.g..  for  microphone 
surveillance)  were  not  counted  in  either 
category. 

The  DO)  PR/TT  reports  combined  wireline 
and  wireless  PR/TT  activity  on  an  annual 
basis  and,  therefore,  could  not  be  directly 
separated  into  wireline  and  wireless  data 
sets.  However,  the  separation  could  be 
estimated  based  on  the  following 
assumption:  on  a  yearly  basis,  the  wireline/ 
wireless  composition  of  Title  III  court  orders 
is  approximately  the  same  as  the  wireline/ 
wireless  comp)osition  of  PR/TT  court  orders. 
Because  the  vast  majority  of  Title  Ills  begin 
as  PR/TTs,  this  assumption  seems 
reasonable. 

F.  Steps  3  and  4:  Calculation  of  Growth 
Factors 

Capacity  growth  projections  were  then 
generated  using  the  wireline  and  wireless 
data  sets  that  characterized  Title  III  and  PR/ 
TT  court  orders.  For  each  data  set,  a 
statistical  analysis  known  as  Best-Fit  Line 
(BFL)  was  applied.  BFL  analysis  tracks  the 
values  of  one  variable  over  time,  producing 
an  equation  for  a  line  that  can  be  used  to 
predict  future  values  with  a  minimal  amount 
of  error.  BFLs  were  then  generated  for  the 
four  data  sets:  wireline  Title  III  court  orders, 
wireline  PR/TT  court  orders,  wireless  Title  III 
court  orders,  and  wireless  PR/TT  court 
orders. 


The  BFLs  were  used  to  calculate  values  for 
"A"  and  "M".  To  compute  "A",  the  BFLs 
were  used  to  predict  values  for  wireline  and 
wireless  Title  III  and  PR/TT  court  orders  for 
the  years  1994  and  1998.  Predicted  values 
were  required  for  these  2  years  because  (a) 
the  year  1994  was  the  starting  point  for 
growth  because  it  was  the  last  complete  year 
for  which  historical  records  of  interception 
activity  were  available  and  (b)  the  year  1998 
was  specified  in  GALEA  as  the  year  for 
which  actual  capacity  requirements  are  to  be 
stated.  Calculations  using  the  ratio  of  the 
1998  and  1994  predicted  values  resulted  in 
intermediate  "A"  values  for  the  four  data 
sets. 

The  respective  intermediate  "A"  values 
were  combined  to  derive  the  Aw,rei,ne  and 
AwireiMj  composite  growth  factors.  These 
composite  growth  factors  were  calculated  by 
weighting  the  intermediate  "A"  values  by  the 
relative  number  of  call-content  interceptions 
and  interceptions  of  call-identifying 
information  for  the  2  year  period  surveyed. 
The  resulting  "A"  growth  factor  values  serve 
as  the  multipliers  that,  when  applied  to  the 
historical  interception  data,  yield  future 
actual  capacity  requirements.  The  Awireiine 
value  derived  is  1.259,  and  the  Awhumj  value 
derived  is  1.707.  These  values  correspond  to 
compMDunded  annual  growth  rates  of  5.92 
percent  and  14.30  percent  for  wireline  and 
wireless  interceptions  respectively,  over  the 
4  year  period  1994  through  1998. 

To  compute  "M",  the  BFLs  were  used  to 
predict  values  of  wireline  and  wireless  Title 
III  and  PR/TT  court  orders  for  the  years  1998 
to  2004.  Predicted  values  were  required  for 
these  years  because  (a)  the  year  2004 
provided  a  10  year  period  since  the  passage 
of  CALEA  and  this  was  considered  to  be  a 
reasonable  time  period  for  projecting 
maximum  capacity  requirements  and  a 
rational  time  frame  for  setting  a  stable 
capacity  ceiling,  and  (b)  the  year  1998  was 
the  base  figure  to  which  the  multiplier  "M" 
was  applied  to  calculate  the  future  maximum 
capacity  values.  Calculations  using  the  ratio 
of  the  2004  and  the  1998  predicted  values 
resulted  in  intermediate  "M"  values  for  the 
four  data  sets. 

The  respective  intermediate  "M"  values 
were  combined  to  derive  the  Mwircimr  and 
M»,rnejs  growth  factors.  These  composite 
growth  factors  were  calculated  by  weighting 
the  intermediate  "M"  values  by  the  relative 
number  of  call-content  interceptions  and 
interceptions  of  call-identifying  information 
for  the  2  year  period  surveyed.  The  resulting 


"M"  values  are  the  multipliers  that,  when 
applied  to  the  actual  capacity  requirements, 
yield  future  maximum  capacity 
requirements.  The  Mwireim*  growth  factor 
value  derived  is  t.  303.  and  the  Mwirei«i 
growth  factor  value  derived  is  1.621.  These 
values  correspond  to  compounded  annual 
growth  rates  of  4.55  percent  and  8.38  percent 
for  wireline  and  wireless  interceptions, 
respectively,  over  the  6  year  period  of  1998 
through  2004. 

Appendix  F — List  of  Parties  Filing 
Comments 

(Filed  on  or  before  March  17, 1997) 

AirTouch 

Ameritech 

AT&T 

AT&T  Wireless 

Bell  Atlantic 

Bell  Atlantic  NYNEX  Mobile 

BellSouth  Telecommunications 

BellSouth  Cellular  Corp. 

Cellular  Mobile  Systems  of  St.  Cloud 

Cellular  Telecommunications  Industry 

Association  (CTIA) 
Center  for  Democracy  and  Technology  (CDT), 

Center  for  National  Security  Studies 

(CNSS) 
)ohn  &  Christina  Crowley 
Earl  B.  Couch,  )r. 
GTE 

Harrisonville  Telephone  Company 
Craig  S.  Klyve,  State  of  Wisconsin, 

Department  of  Justice 
LDDS  WorldCom 

Susan  B.  Long,  Syracuse  University 
MCI 
National  Telephone  Cooperative  Association 

(NTCA) 
Organization  for  the  Promotion  and 

Advancement 
Pacific  Telesis  Group 
Personal  Conmiimications  Industry 

Association  (PCIA) 
Philip  A.  Prossnitz,  Office  of  the  State's 

Attorney,  McHenry  County  Illinois 
SBC  Communications 
Gloria  Sullivan 
Telecommunications  Industry  Association 

(TIA) 
Teleport  Communications  Group 
United  States  Telephone  Association  (USTA) 
US  West 
Claire  Vogel 
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NATIONAL  INDIAN  GAMING 
CX>MMISSION 

25  CFR  Part  514 
RIN  3141-AA18 

Annual  Fees  Payat>le  by  Indian  Gaming 
Operations 

AQBICY:  National  Indian  Gaming 

Commission. 

action:  Final  rule. 

summary:  The  National  Indian  Gaming 
Commission  is  amending  its  fee 
regulations  to  add  class  in  gaming 
revenues  to  the  assessable  gross  revenue 
base,  increase  the  total  amount  of  fees 
that  can  be  imposed,  and  provide  for  an 
exemption  for  self-regulated  tribes  such 
as  the  Mississippi  Band  of  Choctaw. 
This  action  is  being  taken  pursuant  to 
recent  amendments  to  the  Indian 
Gaming  Regulatory  Act.  The  primary 
effect  of  this  action  is  to  increase  the 
funding  for  the  National  Indian  Gaming 
Commission.  This  rule  provides 
direction  and  guidance  to  Indian  gaming 
operations  (activities)  to  enable  them  to 
compute  and  pay  the  annual  fees  as 
authorized  by  the  Indian  Gaming 
Regulatory  Act  (IGRA)  as  amended.  The 
computation  and  payment  of  annual 
fees  are  to  be  self-administered  by  each 
gaming  operation  that  is  subject  to  the 
jurisdiction  of  the  Commission. 

The  proposed  rule  was  pubUshed  in 
the  Federal  Register  on  December  16, 
1997.  The  30-day  comment  period 
ended  on  January  15. 1998. 
DATES:  Effective  April  13. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  W.  Stuckwisch.  National  Indian 
Gaming  Commission,  1441  L  Street, 
N.W.,  Suite  9100.  Washington.  D.C. 
20005;  telephone  202/632-7003;  fax 
202/632-7066  (these  are  not  toll-free 
numbers). 

SUPPLBNENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA). 
enacted  on  October  17. 1988. 
established  the  National  Indian  Gaming 
Commission  (Commission).  The 
Commission  is  charged  with,  among 
other  things,  regulating  gaming  on 
Indian  lands.  These  amendments  to  the 
fee  regulations  are  issued  pursuant  to 
the  IGRA.  as  amended. 

Purpose 

The  purpose  of  the  fee  regulations  is 
to  implement  those  portions  of  the  IGRA 
that  provide  for  the  payment  of  fees  by 
gaming  operations  and  for  the  collection 
and  use  of  such  fees  by  the  Commission. 
Gaming  operations  are  the  economic 
entities  Ucensed  by  a  tribe  that  operate 
the  games,  receive  the  revenues,  issue 


the  prizes,  and  pay  the  expenses. 
Gaming  operations  may  be  operated  by 
a  tribe  directly,  by  a  management 
contractor,  or  under  certain  conditions, 
by  another  person  or  other  entity. 

These  regulations  are  being  amended 
to: 

(1)  Add  class  in  gaming  revenues  to 
the  assessable  gross  revenue  base, 

(2)  Increase  the  total  amount  of  fises 
that  can  be  imposed. 

(3)  Eliminate  the  requirement  that  a 
minimum  fee  be  assessed  on  tier  1 
revenues,  and 

(4)  Provide  an  exemption  for  self- 
regulated  tribes  such  as  the  Mississippi 
Band  of  Choctaw. 

As  a  result,  gaming  operations 
offering  only  class  11  games  must 
continue  reporting  and  paying  fees, 
gaming  operations  offering  only  class  ID 
games  must  begin  reporting  and  paying 
fees,  and  gaming  operations  offering 
both  class  n  and  III  games  must  be^n 
reporting  and  paying  fees  on  their  class 
in  revenues. 

Starting  Data 

This  rule  will  become  effective  for 
calendar  year  1998  which  means  that  all 
gaming  operations  within  the 
jurisdiction  of  the  Commission  must 
self-administer  the  provisions  of  these 
amended  regulations  and  must  report 
and  [>ay  any  fees  that  are  due  to  the 
Commission  for  the  first  quarter  of  1998 
by  the  end  of  the  first  quarter  of  1998 
(March  31),  or  no  later  than  April  13, 
1998,  the  date  these-regulations  become 
effective. 

System  Self-Administered 

These  regulations  provide  for  a 
system  of  fee  assessment  and  payment 
that  is  self-administered  by  the  gaming 
operations.  Briefly,  the  Commission 
adopts  and  communicates  the 
assessment  rates;  the  faming  operations 
apply  those  rates  to  their  revenues, 
compute  the  fees  to  be  paid,  and  report 
and  remit  the  fees  to  the  Commission 
quarterly. 

Fees  Based  on  Assessable  Groaa 
Revenues 

Annual  fees  are  payable  quarterly 
each  calendar  year  based  on  the 
previous  calendar  year's  assessable 
gross  revenues  from  the  gaming 
operations.  For  this  purpose,  all 
revenues  h-om  gaming  operations 
determined  by  the  licensing  tribe  to  be 
Class  n  or  lU  are  included. 

Adoption  of  Fee  Rates 

The  Commission  will  adopt 
preliminary  annual  fee  rate(s)  during  the 
first  quarter  of  each  calendar  year  and 
final  annual  fee  rete(s]  for  that  year 


during  the  foiulh  quarter.  Separate  rates 
may  be  set  for  assessable  gross  revenues 
of  $1,500,000  (1st  tier)  and  for  revenues 
over  $1,500,000  (2nd  tier).  When 
adopted,  the  Commission  will  publish 
the  rates  in  the  Federal  Register  as  a 
Notice. 

Fee  Rates  for  Current  Year 

The  Commission  has  adopted  a 
preUminary  fee  rate  of  0.00%  for 
assessable  gross  revenues  of  $1,500,000 
1st  tier]  and  0.00%  for  revenues  over 
$1,500,000  (2nd  tier)  for  use  beginning 
with  the  first  quarter  (January  1 — ^March 
31)  of  the  current  calendar  year  (1998). 
The  Commission  may  change  this  rate 
during  subsequent  quarters  when  more 
information  about  the  assessable  gross 
revenue  base  becomes  available.  The 
last  or  final  rate  adopted  will  ultimately 
determine  the  amount  of  fees  paid 
during  the  year.  The  Commission  is    • 
publishing  a  Notice  annoimcing  this 
preliminary  rate  simultaneously  with 
these  regulations  in  the  Federal 
Register. 

Self-Regulation 

If  a  tribe  has  a  certificate  of  self- 
regulation,  the  rate  of  fees  imposed  shall 
be  no  more  than  .25  percent  of  class  n 
assessable  gross  revenues  and  0%  of 
class  in  assessable  gross  revenues.  Later 
rulemakings  will  add  the  requirements 
for  obiaining  a  certificate  of  self- 
regulation.  The  Commission  is 
publishing  in  the  Federal  Register  today 
its  proposed  rules  for  self-regulation  of 
class  n  operations. 

Reports  and  Payments 

Gaming  operations  compute  their  fee 
payments  by  applying  the  rates  adopted 
to  their  assessable  gross  revenues  from 
the  preceding  calendar  year.  Gaming 
operations  report  their  assessable  gross 
revenues,  fees,  and  calculations  to  the 
Commission  with  their  quarterly 
payments.  Payments  and  reports  must 
be  received  by  the  Commission  no  later 
than  March  31.  June  30,  September  30, 
and  December  31,  of  each  calendar  year, 
begiiming  in  1998.  As  previously  noted, 
payments  and  reports  for  the  first 
quarter  of  1998  will  be  due  no  later  that 
30  days  following  publication  of  this 
rule  in  the  Federal  Register,  or  April  13, 
1998. 

Computations 

Briefly,  the  computations  required  for 
each  quarter  are: 

(1)  Multiply  the  previous  calendar 
year's  1st  tier  assessable  gross  revenues 
by  the  rate  for  those  revenues  adopted 
by  the  Commission. 
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(2)  Multiply  the  previous  calendar 
year's  2nd  tier  assessable  gross  revenues 
adopted  by  the  Commission. 

(3)  Add  (total)  the  results  (products] 
obtained  in  steps  (1)  and  (2)  above. 

(4)  Multiply  the  total  in  (3)  by  the 
firaction  representing  the  applicable 
quarter  of  the  calendar  year:  1st 
quarter— V4;  2nd  quarter— V2  (%);  3rd 
quarter— %;  and  4th  quarter — 1  (*/»). 

(5)  Subtract  the  amounts  already  paid 
by  the  operation  for  the  current  year  and 
credits,  if  any.  due  for  any  previous 
year's  overpayment  from  the  amount 
determined  in  (4).  (The  Commission 
will  compute  and  tell  the  gaming 
operations  the  amounts  of  deductible 
"credits.") 

(6)  The  gaming  operation  should  pay 
the  amount  computed  in  (5)  for  the 
quarter. 

Examples 

The  regulations  include  examples  of 
the  computations  at  §§  514.1(b)(3)  and 
514.1(c)(7). 

Use  of  Adjosted  Numbers 

Basing  the  fees  on  the  previous  year's 
assessable  gross  revenues  provides 
enough  time  to  the  gaming  operations  to 
finalize  and  submit  adjusted  numbers 
before  the  end  of  the  third  qixarter  of  the 
calendar  year.  Furthermore,  the  use  of 
preliminary  and  final  rates  by  the 
Commission  is  intended  to  provide 
enough  time  for  the  Commission  to 
determine  the  assessable  gross  revenue 
base  before  finalizing  the  rates  for  each 
calendar  year. 

Applicability 

These  regulations  apply  to  all  gaming 
operations  under  the  jurisdiction  of  the 
Commission.  New  gaming  operations 
(with  no  gaming  revenues  generated  in 
the  previous  calendar  year)  must  file 
reports  quarterly  although  no  fees  will 
be  due.  Gaming  operations  of  tribes  with 
certificates  of  self-regulation  are  not 
required  to  file  quarterly  reports  if  no 
fees  are  payable. 

Penalties  and  Interest 

Penalties  and  interest  may  apply  for 
failures  to  file  quarterly  statements  and 
to  pay  fees  when  due.  The  Commission 
may  withhold,  deny  or  revoke  required 
approvals  for  failures  to  pay  fees, 
penalties  and  interest.  Furthermore,  the 
failure  of  a  gaming  operation  to  pay  the 
annual  fee  required  is  a  substantial 
violation  and  may  subject  the  operation 
to  an  order  of  temporary  closiu«  of  all 
or  part  of  the  gaming  operation  piu^uant 
to  §  573.6(a).  Procedures  for  appealing 
such  adverse  actions  are  found  at  §  577. 


Public  Comments  and  Responses 

The  Commission  received  eighteen 
separate  communications  about  the 
proposed  rule  during  the  30  day 
comment  period.  The  comments  ranged 
from  simple  requests  for  more  time  to 
comment  to  comprehensive  analyses  of 
the  contents  of  parts  of  the  proposed 
rule.  The  Commission  has  thoroughly 
considered  these  comments  and  its 
decisions  are  set  forth  in  the  paragraphs 
that  follow. 

Extension  of  the  Comment  Period 

One  commenter  requested  that  the 
comment  period  for  the  proposed  rule 
be  extended  to  allow  time  for  additional 
comments. 

Response:  The  NIGC  decided  not  to 
extend  the  comment  period  because: 
— Many  thoughtful,  substantive 

comments  were  received  diuing  the 

comment  period  provided, 
— No  new  oMicems  about  the  proposed 

rules  were  presented  in  the  request  to 

extend  the  comment  period,  and 
— The  Commission  must  begin 

collecting  additional  fees  to  continue 

operating  at  its  current  level  and 

begin  its  expansion. 

Funding  Increase 

One  commenter  wrote  that  the  Tribe 
supports  an  increase  in  funding  for  the 
NIGC  because  it  understands  that 
effective  regulation  is  a  key  to  continued 
strong  support  for  Native  American 
Gaming  and  to  protect  the  integrity  of 
Native  American  Gaming.  Two  writers 
said  they  fiiUy  support  the  NIGC  having 
the  resources  necessary  to  do  a  complete 
and  thorough  job  of  regulating  and, 
more  importantly,  assisting  the  Tribes  in 
the  regulation  of  the  Indian  gaming 
industry.  Another  commenter  pointed 
out  that  without  viable  enabUng 
legislation,  the  NIGC  may  have  little 
choice  other  than  to  impose  a  uniform 
fee  across  the  board  on  all  class  III 
gaming  operations  and  hope  that        -^ 
enough  tribes  fail  to  meet  or  exceed  the 
"Choctaw"  standard,  such  that  the 
needed  revenue  comes  into  the  NIGC. 

Response:  The  NIGC  acknowledges 
and  appreciates  the  positive  support  for 
the  funding  increase.  It  too  wants  to  do 
a  complete  and  thorough  job  of 
regulating  and,  more  importantly, 
assisting  the  Tribes  in  the  regulation  of 
the  Indian  gaming  industry.  As  to  the 
enabling  legislation,  the  NIGC  is  also 
concerned.  It  is  presently  reviewing  its 
options. 

NIGC  Budget 

One  commenter  stated  that  the  NIGC 
should  not  be  able  to  unilaterally  set  its 
own  budget. 


Response:  The  NIGC  does  not 
unilaterally  set  its  own  budget.  NIGC's 
annual  budget,  pursuant  to,  and  limited 
by,  the  IGRA,  must  be  coordinated  with 
the  Secretary  of  the  Interior  and 
included  with  the  budget  of  the 
Department  of  the  Interior  in  the 
President's  budget.  Any  request  for 
appropriated  funds  is  subject  to  the 
Siecretary's  approval.  Furthermore,  the 
Commission's  budget  is  reviewed  by 
subcommittees  and  committees  of  the 
U.S.  Senate  and  House  of 
Representatives. 

Fee  Assessment  Revenues 

One  commenter  noted  that  all  fee 
assessment  revenue  must  fund  only 
NIGC  activities. 

Response:  Fee  assessment  revenue  is 
used  to  fund  NIGC  activities  only. 
Amounts  not  used  in  one  year  are 
carried  forward  to  subsequent  jrears  and 
used  then  to  fund  NIGC  activities. 

Phase-In 

Several  commenters  suggested  that 
the  NIGC  should  establish  rates  which 
will  achieve  the  ceiling  gradually, 
because  doing  so  will  not  only  allow 
tribes  to  budget  for  anticipated  increases 
in  fees  but  will  allow  the  NIGC  to 
determine  over  a  period  of  time  whether 
or  not  it  in  fact  requires  the  maximum 
amount  of  fees  to  fulfill  its  regulatory 
obligations.  The  NIGC  should  work  with 
the  tribes  to  assess  what  regulatory 
services  are  necessary. 

Response:  The  regulations  do  not 
require  that  the  Commission  increase 
the  fees  to  $8  milUon  in  the  first  fiscal 
year.  The  NIGC  agrees  that  the  amounts 
of  fees  assessed  should  be  increased 
incrementally  to  meet  the  growing 
needs  of  the  Commission.  However,  the 
reader  should  also  understand  that 
while  the  fee  cap  was  raised  from  $1.5 
million  to  $8  miUion,  the  funding  for 
the  Commission  is  being  increased  from 
about  $4.4  miUion  to  a  maximum  of 
$8.5  million.  This  is  because  the 
Commission  is  ciurently  being  funded 
by  a  combination  of  fees,  savings  and 
appropriations,  and  in  1999  it  will  be 
funded  by  fees  alone. 

Assessment  Base 

One  commenter  suggested  that  the 
assessment  should  not  be  based  on  gross 
revenues.  Another  commenter  said  the 
"assessable  gross  revenues"  should 
include  an  allowance  for  salaries  and 
other  regular  business  expenses. 

Response:  IGRA  specifically  provides 
for  the  assessment  to  be  based  on  gross 
revenues.  The  only  deductible  operating 
expense  provided  by  the  IGRA  is  the 
allowance  for  the  amortization  of 
structures.  Regulation  and  the  cost  of 
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such  regulation  should  be  proportionate 
tu  the  volume  of  gaming,  rather  than  its 
profitability. 

Fee  Rates 

Several  commenters  said  that  fee  rates 
should  reflect  the  services  provided  by 
the  NIGC  Some  of  those  suggested  that 
the  rates  should  be  set  equally  among 
the  niunber  of  tribes  engaged  in  class  II 
and  class  III  gaming  while  another  said 
that  the  NIGC  should  differentiate 
clearly  between  class  II  gaming  and 
class  ni  gaming. 

Response:  The  NIGC  believes  that  the 
fee  rates  will  relate  to  the  services 
provided  by  the  NIGC — to  the  Indian 
gaming  industry  as  a  whole  as  well  as 
to  the  individual  operations.  When  the 
Congress  amended  the  IGRA,  it 
authorized  the  assessment  of  fees  on 
class  II  and  m  gaming  revenues.  It  did 
not  distinguish  between  class  n  and  III 
and  did  not  require  different  assessment 
on  each.  The  NIGC  has  likewise  decided 
not  to  distinguish  between  class  n  and 
class  in  revenues  at  this  time.  Should 
there  be  some  basis  to  do  so  in  the 
future,  the  NIGC  will  consider 
amending  these  regulations  at  a  later 
date. 

Range  of  Authorized  Fee  Rates 

One  commenter  said  that  the  rate 
imposed  on  the  "assessable  gross 
revenues"  is  troubling.  Such  a  rate  on 
the  gross  revenues  may,  in  fact,  result  in 
a  higher  dollar  amount  than  net 
revenues.  Other  commenters  pointed 
out  that  the  IGRA  amendments  provide 
for  maximum  fees  of  2.5%  on  the  first 
1.5  milhon  of  "assessable  gross 
revenues"  and  5%  on  the  amount  above 
1.5  million  of  "assessable  gross 
revenues."  These  percentages  strike 
them  as  beingvery  high. 

i?espo/ise.- The  ranges  of  rates  set  forth 
in  the  regulations  are  the  rates  that  are 
authorized,  not  necessarily  the  rates  that 
will  be  assessed.  There  is  an  $8  million 
limit  on  the  amoimt  the  NIGC  can 
assess.  Assuming  the  industry  has 
assessable  gross  revenues  of  $6  billion 
and  that  class  II  and  class  III  revenues 
are  assessed  at  the  same  rate,  the  actual 
rate  of  assessment  to  collect  $8  million 
would  be  0.133%.  An  operation  with 
$100  million  of  assessable  gross 
revenues  would  pay  $133,333  in  fees 
while  an  operation  with  $10  million  of 
assessable  gross  revenues  would  pay 
$13,333  in  fees. 

Tiers 

One  commenter  stated  that  it  is  a  good 
idea  to  have  a  "tier"  structure  for  fees. 
A  second  commenter  wrote  that  it  is 
clear  that  Congress  intends  the 
Commission  to  continue  the  "sliding 


fee"  system.  A  third  commenter  noted 
that  Congress,  in  establishing  the  tiered 
fee  structiu^,  and  in  eliminating  the 
minimum  fae  under  the  1st  tier,  has 
authorized  progressive  rates  that  would 
impose  a  greater  burden  on  larger,  and 
presiunably  more  profitable,  operations. 
NIGC  should  change  from  the  current 
flat-rate  fee  to  a  progressive  fee 
structure.  Further,  nothing  precludes 
the  NIGC  from  setting  progressive  rates 
within  the  2nd  tier,  so  long  as  the 
maximiun  rate  does  not  exceed  5%. 
Three  other  commenters  contend  that 
the  two  tier  process  is  no  longer  relevant 
as  a  direct  result  of  the  addition  of  class 
ni  revenues  and  should  be  re-examined. 

Response:  The  NIGC  has  decided  to 
leave  the  tier  structiue  in  place  without 
modification  at  this  time.  It  provides 
flexibility  in  that  it  allows  different  rates 
for  different  groups  of  operations  based 
on  size  and  allows  both  a  progressive 
and  a  regressive  structiire.  While  the 
NIGC  has  no  immediate  plans  to  use 
multiple  rates  within  the  second  tier,  it 
does  believe  that  it  may  have  the 
authority  to  do  so. 

Allowance  for  Amortization 

Two  commenters  urged  that  in 
defining  what  is  a  proper  allowance  for 
amortization  in  arriving  at  assessable 
gross  revenues,  the  NIGC  should 
include  such  facilities  as  entertainment 
centers,  hotels,  and  other  ancillary 
facilities  that  clearly  are  designed  to 
enhance  gaming  revenue  but  the 
revenue  &om  which  is  not  directiy 
assessable  by  the  NIGC. 

Response:  The  regulations  provide  for 
the  use  of  generally  accepted  accounting 
principles  which  require  the  matching 
of  revenues  and  expenses.  To  allow  the 
deduction  of  costs  imrelated  to  the 
revenues  being  assessed  would  not  be  in 
accordance  with  generally  accepted 
accounting  principles.  Fiirthermore,  the 
revenues  baing  assessed  are  the 
revenues  of  the  gaming  o{>eration.  The 
costs  in  question  are  not  the  costs  of  the 
gaming  operation  as  defined  in  the 
regulations. 

Another  commenter  believes  that  the 
regulations  should  clarify  how  the 
"allowance  for  amortization  of  capital 
expenditures  for  structiu^s"  will  be 
determined. 

Response:  The  regulations  at 
§  514.1(b)  (2)  and  (3)  provide  both  the 
rules  and  an  example. 

Reporting  Requirenients 

One  commenter  feels  that  the 
reporting  requirements  should  not  apply 
to  self-regulated  tribes  inasmuch  as  they 
are  exempt  from  Commission  fees.  In 
addition,  the  Commission  should 
require  information  to  be  maintained 


and  available  for  inspection  rather  than 
require  submission  of  that  information 
to  the  Agency. 

Response:  The  Commission  agrees 
that  gaming  optrations  of  tribes  with 
certificates  of  self-regulation  that 
exempt  entire  operations  from  paying 
any  fees  should  not  be  required  to  file 
the  quarterly  reports  that  support  the  fee 
payments  and  has  revised  its  regulations 
accordingly.  However,  operations  must 
submit  quarterly  reports  even  if  no  fees 
are  due  until  the  Commission 
determines  that  they  are  exempt  from 
paying  fees.  The  Commission  does 
require,  where  appropriate,  that  gaming 
operations  maintain  and  make  available 
for  inspection  certain  information.  For 
example.  §  571.14  requires  a  tribe  to 
reconcile  its  quarterly  fee  assessment 
reports  with  its  audited  financial 
statements  and  make  available  such 
reconciliation  upon  request  by  the 
Commission's  authorized 
representative. 

Tribal  Cap  on  Fees  Payable 

One  commenter  believes  that  a  cap 
should  be  placed  on  the  amount  of  fees 
which  any  tribe  should  pay  to  NIGC 

Response:  There  are  already  caps  on 
the  amounts  of  fees  the  gaming 
operations  can  be  assessed.  There  are 
both  the  range  of  rates  and  the  overall 
$8  million  caps. 


Duplication 

One  Tribe  coinmented  that  Tribes  will 
now  be  paying  double  for  regulation  of 
class  in  gaming.  They  point  out  that 
many  Tribes  are  already  paying  fees  to 
States  for  regulation  and/or  other 
purposes  ptu-suant  to  their  Tribal-State 
Compacts.  Now  NIGC  will  be  assessing 
fees  on  class  ni  revenues  for  regulation 
as  well.  Another  Tribe  commented  that 
the  proposed  fee  would  cause  them  to 
be  paying  triple  for  the  same  services. 
Still  another  Tribe  stated  that  Tribes 
should  not  pay  for  NIGC  services  that 
are  already  provided  for  by  the  Tribe 
and/or  the  state  agencies. 

Response:  The  NIGC  agrees  that  tribes 
should  not  be  paying  more  than  once  for 
the  same  services.  Each  of  the  various 
entities  involved — the  tribes,  the  states, 
the  federal  government — have  a  role  to 
play  in  the  regulation  of  Indian  gaming. 
Those  roles  and  responsibiUties  should 
not  be  redundant.  The  federal 
government  serves  a  role  separate  from 
that  of  the  tribes  and  states.  It  provides 
overall  oversight  for  all  Indian  gaming, 
intervenes  when  state  and/or  tribal 
intervention  is  inappropriate,  and  takes 
action  for  violation  of  Federal  laws.  The 
three  levels  of  government  must, 
however,  continue  to  work  together  to 
avoid  overlap  and  duplication. 
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Credit  for  Other  Costs  of  Regulation 

Several  commenters  suggested  that 
the  Tribes  should  be  given  credit  against 
their  fees  for  regulation  and  other 
services  provided  by  local  governments. 
They  pointed  out  that  Tribal  gaming 
operations  pay  substantial  fees  to  fund 
state  compact,  IGRA  and  Tribal 
.  regulations  and  these  fees  should  be 
credited  against  any  fees  paid  to  the 
NIGC. 

Response:  As  discussed  above,  several 
entities  have  a  role  to  play  in  the 
regulation  of  Indian  gaming.  Their  roles 
and  responsibilities  are,  or  should  be, 
complementary,  not  redundant.  The 
work  of  each  is  measured  and  paid  for 
in  a  unique  manner.  The  work  and  cost 
of  one  tribal  or  state  entity  does  not 
necessarily  reduce  the  work  and  cost  of 
the  NIGC.  The  Tribe  regulates  the 
individual  gaming  operation;  pursuant 
to  a  Tribal-State  compact,  the  state  may 
participate  in  the  regulation  of  the 
Indian  gaming  industry  of  the  state;  and 
the  NIGC  focuses  on  the  overall  Indian 
gaming  industry. 

Economic  Impact 

One  commenter  thinks  the  proposed 
fee  schedule  will  close  down  many 
marginal  gaming  operations  and  that  the 
impact  of  the  Fee  Regulations  on 
marginal  gaming  operations  may  be 
exacerbated  by  the  exodus  of  "self- 
regulated"  tribes  from  the  fee  paying 
pool  and  will  eventually  impose  severe 
economic  hardship  on  those  Tribes 
which  are  not  able  to  achieve  this  self- 
regulated  status.  Two  other  commenters 
pointed  out  that  only  those  tribes  that 
cannot  afford  regulatory  schemes  that 
equal  or  exceed  the  system  used  by  the 
Mississippi  Choctaw  will  be  stuck  with 
the  entire  $7  million  price  tag. 

Response:  The  Commission 
acknowledges  that  more  of  a  burden 
may  be  placed  on  "marginal"  tribes  if 
there  is  an  exodus  of  self-regulated 
tribes  from  the  fee  structure.  To  mitigate 
that  burden,  the  NIGC  has  initially 
decided  to  impose  a  fee  on  only  the 
second  tier,  those  revenues  over  $1.5 
million.  On  the  other  hand,  the 
Commission  must  implement  and  carry 
out  the  provisions  of  the  IGRA  as 
amended.  To  this  end  it  is  publishing  in 
the  Federal  Register  today  an  Advance 
Notice  of  Proposed  Rulemaking  to 
implement  the  self-regulation  provision 
added  to  the  IGRA  by  Public  Law  105- 
83. 

Hardship  Exception 

One  commenter  strongly  urged  the 
Commission  to  include  another  tier  or 
an  exception  to  the  fee  where  the 
assessment  would  be  greater  than  the 
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net  revenues.  Another  commenter  urged 
that  the  non-compacted  tribe,  which  is 
faced  with  a  disproportionate  burden  in 
payment  of  the  fee,  should  not  be 
unfairly  penalized. 

Response:  The  Commission  is 
sympathetic  to  the  situations  described, 
but  the  IGRA  does  not  provide  for  such 
individual  exceptions.  The 
Commission's  use  of  the  tier  system 
should  provide  some  help  in  this  regard. 

Impact  on  Small  Business  Entities 

One  commenter  beheves  that  the 
Commission  is  incorrect  in  stating  that 
the  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  business  entities.  He 
thinks  that  this  rule  will  shut  them  and 
many  other  small  tribal  gaming 
operations  down. 

Response:  The  Commission  does  not 
believe  that  the  impact  will  be  grater 
that  great  given  the  $8  million  cap.  Only 
if  the  bulk  of  the  Indian  gaming  industry 
becomes  exempt  from  paying  fees  will 
the  burden  on  the  small  business 
entities  become  so  great. 

Timing  of  Exemption  From  Fee 
Assessments 

One  commenter  claimed  that  the 
NIGC  has  entirely  failed  to  consider  a 
critical  element  of  fee  assessment,  i.e.,  a 
present  exemption  from  fee 
assessments.  It  is  not  only  unreasonable 
and  unfair,  but  also  arbitrary  and 
capricious  and  clearly  erroneous  for  the 
Commission  to  impose  only  that  portion 
of  the  Congressional  mandate  that  raises 
tribal  fees  and  increases  Commission 
revenues  but  delays  until  a  later  date,  if 
at  all,  and  abrogates,  the  tribal  statutory 
entitlement  to  a  present  exemption  from 
payment  of  the  fees.  Another 
commenter  said  that  the  NIGC  should 
promulgate  the  rules  governing  the 
exemption  prior  to  imposing  fees  on 
tribes  that  are  indistinguishable  from 
the  Mississippi  Choctaw.  Yet  another 
commenter  argues  that  the  NIGC  must 
first  allow  the  tribes  the  opportunity  to 
apply  for  and  receive  a  certificate  of 
self-regulation  before  the  subject  fees 
may  be  lawfully  assessed.  Other 
commenters  asserted  that  if  the 
Mississippi  Choctaw  will  be 
immediately  exempt  from  application  of 
the  assessed  fees,  all  tribes  similarly 
situated  should  also  be  immediately 
eligible  for  this  exemption.  To  do 
otherwise  would  lead  to  unfair 
preferential  treatment  which  is 
discriminatory  in  nature.  Several 
commenters  said  that  the  NIGC  should 
issue  regulations  governing  self- 
regulation  as  soon  as  possible. 

Response:  The  NIGC  agrees  that  if 
self-regulatory  status  is  made  available 


to  one  tribe,  it  should  be  made  available 
to  all  tribes  in  a  timely  manner.  In  fact, 
it  is  publishing  today  proposed  rules 
governing  self-regulation  of  class  II 
operations.  The  NIGC  does  not  agree 
that  self- regulatory  status  has  been,  or 
should  be,  made  available 
automatically.  Self-regulation  status  is 
an  exception  (exemption)  to  the  general 
rule  and  any  tribe  seeking  such  status 
should  be  required  to  demonstrate  its 
qualifications  for  such  classification. 

Scope  of  Exemption  From  Fee 
Assessments 

One  commenter  suggested  that  the 
NIGC  is  now  prohibited  from  assessing 
class  II  or  class  III  fees  against  self- 
regulated  gaming  operations,  that 
Section  2710(c)(5)  of  the  IGRA  was  not 
expressly  repealed  by  Congress  but  in 
effect  has  been  superseded  by  Public 
Law  105-B3.  Another  commenter 
asserted  that  new  Section  18(a)(2)(C)  of 
IGRA  supersedes  the  old  procedures 
under  Section  11(c)(3)  for  a  tribe  to 
petition  for  a  certificate  of  self- 
regulation  from  the  Commission  and 
thereby  obtain  a  partial  exemption  from 
Commission  fees. 

Resppnse:  The  NIGC  does  not  agree 
with  those  interpretations.  First,  Section 
2710(c)(5)  and  Section  11(c)(3)  of  the 
IGRA  deal  with  class  II  while  the 
provision  in  Public  Law  105-83  and 
Section  lB(a)(2)(C)  of  the  IGRA  deal 
with  tribes  such  as  the  Mississippi 
Choctaw,  who  currently  have  only  a 
class  III  operation.  The  NIGC  believes 
that  the  Congress  has  authorized 
separate  class  II  and  class  III  self- 
regulation  provisior;?.  Consequently,  the 
NIGC  is  publishing  in  the  Federal 
Register  today  its  proposed  rules  for 
self-regulation  of  class  II  operations  and 
the  Advance  Notice  of  Proposed 
Rulemaking  for  class  III  operations. 

Determination  of  Self-Regulation 

One  commenter  contends  that  imtil 
the  Commission  determines  which 
tribes  are  self-regulated  and  which  are 
not,  it  may  not  properly  assess  any  fees 
on  Indian  tribes. 

Response:  The  Commission  disagrees. 
The  Commission's  authority  to  assess 
fees  is  separate  from  its  authority  to 
determine  which  tribes  are  self- 
regulating.  Furthermore,  although  class 
III  self-regulated  tribes  may  be  exempt 
from  the  obligation  to  pay  fees,  that 
provision  is  not  self  implementing. 
Thus,  regulations  must  be  promulgated 
to  determine  which  tribes  are  self- 
regulating. 

NIGC's  Class  III  Responsibilities 

Two  commenters  stated  that  the  NIGC 
has  very  few  statutory  duties  or 
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responsibilities  for  class  m  gaming  and 
what  activities  the  NIGC  does  undertake 
for  class  in  (such  as  approval  of 
management  contracts)  are  usually 
covei«d  by  fees  paid  by  applicant  tribes. 
Another  commenter  said  that  NIGC's 
only  class  III  obligation  is  to  receive  the 
annual  audits.  And  yet  another 
commenter  suggested  that  the 
Ck)mmission  clarify  in  its  regulations 
that  it  is  authorized  only  to  regulate 
class  n  gaming. 

Response:  The  NIGC's  responsibilities 
for  class  III  gaming  are  considerably 
broader  than  these  commenters  suggest. 
Among  other  things,  the  NIGC  is 
charged  with: 

— Determining  whether  the  gaming 
operation  is  complying  with  all 
provisions  of  IGRA,  any  regulation 
prescribed  by  the  Commission 
pursuant  to  the  IGRA,  or  tribal 
regulations,  ordinances,  or  resolutions 
approved  under  section  11  or  13  of 
the  IGRA: 

— Assure  that  the  tribe  has  sole 
proprietary  interest  and  responsibility 
for  the  conduct  of  the  gaming  activity; 

— Assure  that  the  net  revenues  from  all 
tribal  gaming  are  used  for  the   * 
speciHed  purposes; 

— Assure  that  the  construction  and 
maintenance  of  the  gaming  facility, 
and  the  gaming  itself  is  conducted  in 
a  manner  which  adequately  protects 
the  environment  and  the  public 
health  and  safety:  and 

— Determine  that  any  class  III  gaming  is 
conducted  in  conformance  with  a 
Tribal-State  compact  entered  into  by 
the  Indian  tribe  and  the  State  that  is 
in  effect. 

Texas  Bather  Than  User  Fees 

One  commenter  suggested  that  the  fee 
regulations  proposed  by  the 
Commission  provide  for  taxes  rather 
than  user  fees. 

Response:  The  Commission  disagrees. 
The  fee  assessments  relate  to  the 
regulation  of  the  Indian  gaming  industry 
and  the  provision  of  services  to 
individual  operations  and  the  industry 
as  a  whole. 

Class  U  and  Class  III  Operation 

Response:  A  gaming  operation  that 
conducts  both  class  II  and  class  III 
gaming  is  subject  to  the  provisions 
applicable  to  class  II,  class  ni,  and  both 
class  n  and  class  III.  There  may  be  class 
II  provisions  that  do  not  apply  to  the 
class  ni  portion  of  the  operation  and 
there  may  be  class  III  provisions  that  do 
not  apply  to  the  class  II  portion  of  the 
operation. 


Negotiated  Rulemaking 

One  commenter  suggested  that 
negotiated  rulemaking  should  be  used 
for  the  fee  formulai«elf-regulating 
tribes,  and  other  issues. 

Response:  The  Commission  agrees 
that  negotiated  rulemaking  should 
always  be  considered  but  in  the 
situations  at  hand,  it  believes  that 
negotiated  rulemaking  is  not  practicable 
for  the  fee  and  self-regulating 
regulations.  The  Commission's 
budgetary  needs  required  immediate 
decisions  to  implement  the  change  in 
fees.  Furthermore,  the  Commission 
concurred  with  commenters.  that 
regulations  on  self-regulation  should  be 
finished  as  soon  as  practicably  possible. 
As  a  result,  interested  parties  have  been 
given  ample  opportunity  to  review, 
comment  on,  and  discuss  with 
Commissioners  and  staff  the 
Commission's  thinking  with  respect  to 
the  proposed  regulations. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  The 
additional  wtities  becoming  subject  to 
these  regulations  as  a  result  of  the 
changes  now  being  made  are  generally 
larger  than  those  entities  presently 
covered.  Furthermore,  the  fees  that  will 
be  paid  by  the  entities  presently  covered 
will  be  less  than  the  fees  they  are 
presently  paying. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  paragraph  (c) 
of  this  regulation  have  been  approved 
by  the  OfHce  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  3141-0007. 
The  information  is  being  collected  to 
determine  the  assessable  gross  revenue 
of  each  gaming  operation  and  the 
aggregate  assessable  gross  revenues  of 
all  gaming  operations.  The  information 
will  be  used  to  set  and  adjust  fee  rates 
and  to  verify  the  computations  of  fees 
paid  by  each  gaming  operation. 
Response  is  mandatory. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 


pursuant  to  the  National  Environmental 

Policy  Act  of  1$69. 

Larry  D.  Rosenthal, 

Chief  of  Staff,  National  Indian  Gaming 

Commission. 

List  of  SubjecU  in  25  CFR  Part  514 

Gambling,  Indians-lands,  Reporting 
and  recordkeeping  requirements. 

Accordingly.  25  CFR  Part  514  is 
amended  as  follows: 

PART  51 4— FEES 

1.  The  authority  for  Part  514 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  2706.  2708,  271Q, 
2717,2717a. 

2.  Section  514.1  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(4),  (b)  mtroductory  text,  (b)(4), 
(c)  introductory  text,  (c)(1),  (c)(2),  (c)(5) 
introductory  text,  (c)(8),  and  (d) 
introductory  text,  by  removing 
paragraph  (g),  and  by  adding  paragraph 
(a)(6),  to  read  as  follows: 

§514.1    Annual  lees. 

(a)  Each  gaming  operation  under  the 
jurisdiction  of  the  Commission  shall  pay 
to  the  Commission  annual  fees  as 
established  by  the  Commission.  The 
Commission,  by  a  vote  of  not  less  than 
two  of  its  members,  shall  adopt  the  rates 
of  fees  to  be  paid. 

•        •        •        *        * 

(4)  The  rates  of  fees  imposed  shall 
be— 

(i)  No  more  than  2.5  percent  of  the 
first  $1,500,000  (1st  tier),  and 

(ii)  No  more  than  5  piercent  of 
amounts  in  excess  of  the  first  $1,500,000 
(2nd  tier)  of  the  assessable  gross 
revenues  from  each  gaming  operation 
subject  to  the  jurisdiction  of  the 
Commission. 
***** 

(6)  If  a  tribe  is  determined  to  be  self- 
regulated  pursuant  to  the  provisions  of 
25  U.S.C.  2717(a)(2)(C),  no  fees  shall  be 
imposed. 

(b)  For  purposes  of  computing  fees, 
assessable  gross  revenues  for  each 
gaming  operation  are  the  annual  total 
amount  of  money  wagered  on  class  II 
and  III  games,  admission  fees  (including 
table  or  card  fees),  less  any  amounts 
paid  out  as  prizes  or  paid  for  prizes 
awarded,  and  less  an  allowance  for 
amortization  of  capital  expenditures  for 
structures. 
***** 

(4)  All  class  II  and  III  revenues  from 
gaming  operations  are  to  be  included. 

(c)  Each  gaming  operation  subject  to 
the  jurisdiction  of  the  Commission  and 
not  exempt  from  paying  fees  pursuant  to 
the  self-regulation  provisions  shall  file 
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with  the  Commission  quarterly  a 
statement  showing  its  assessable  gross 
revenues  for  the  previous  calendar  year. 

(1)  These  quarterly  statements  shall 
show  the  amounts  derived  from  each 
type  of  game,  the  amounts  deducted  for 
prizes,  and  the  amounts  deducted  for 
the  amortization  of  structures; 

(2)  These  quarterly  statements  shall  be 
filed  no  later  than— March  31,  June  30, 
September  30,  and  December  31,  of  each 
calendar  year  the  gaming  operation  is 
subject  to  the  jurisdiction  of  the 
Commission,  beginning  in  September 
1991.  For  calendar  year  1998,  the 
quarterly  statement  for  the  first  quarter 
shall  be  filed  no  later  than  April  13, 
1998.  Any  changes  or  adjustments  to  the 


previous  year's  assessable  gross  revenue 
amounts  from  one  quarter  to  the  next 
shall  be  explained. 

*         *         *         *      '  m» 

(5)  Each  gaming  operation  shall 
determine  the  amount  of  fees  to  be  paid 
and  remit  them  with  the  statement 
required  in  paragraph  (c)  of  this  section. 
The  fees  payable  shall  be  computed 
using — 
***** 

(8)  Quarterly  statements,  remittances 
and  communications  about  fees  shall  be 
transmitted  to  the  Commission  at  the 
following  address:  Office  of  Finance, 
National  Indian  Gaming  Commission, 
1441  L  Street,  N.W.,  Suite  9100. 


Washington,  DC  20005.  Checks  should 
be  made  payable  to  the  National  Indian 
Gaming  Commission  (do  not  remit 
cash). 

*  *        »        ♦        « 

(d)  The  total  amount  of  all  fees 
imposed  during  anv  fiscal  year  shall  not 
exceed  $8,000,000.  The  Commission 
shall  credit  pro-rata  any  fees  collected 
in  excess  of  this  amount  against 
amounts  otherwise  due  at  the  end  of  the 
quarter  following  the  quarter  during 
which  the  Commission  makes  such 
determination. 

•  *        *        •        « 

(PR  Doc.  98-6282  Filed  3-11-98;  8:45  am] 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

Fee  Rates 

agency:  National  Indian  Gaming 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given,  25 
CFR  514.1  is  being  amended  to  include 
class  in  revenues  in  the  revenue  base^ 
eliminate  the  minimum  rate  that  can  be 
charged,  and  increase  the  total  amount 
of  fees  that  can  be  imposed.  These 
amendments  are  being  pubhshed  in  the 
Federal  Register  today  and  will  become 
elective  on  April  13, 1998. 

Pursuant  to  25  CFR  514.1(a)(3),  the 
National  Indian  Gaming  Commission 
has  adopted  preliminarily  annual  fee 
rates  of  0.00%  for  tier  1  and  0.08% 
(.0008)  for  tier  2  for  calendar  year  1998. 
These  rates  shall  apply  to  all  assessable 
gross  revenues  from  each  gaming 
operation  under  the  jurisdiction  of  the 
Commission. 


All  fee  payments  for  calendar  year 
1998  should  be  made  under  the 
regulations  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Altimus,  National  Indian  Gaming 
Commission,  1441  L  Street,  NW,  Suite 
9100,  Washington,  DC  20005;  telephone 
202/632-7003;  fax  202/632-7066  (these 
are  not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 

Indian  Gaining  Regulatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  with, 
among  other  things,  regulating  gaming 
on  Indian  lands.  Recent  amendments  to 
the  Indian  Gaming  Regulatory  Act  add 
class  in  gaming  revenues  to  the 
assessable  gross  revenue  base,  increase 
the  total  amount  of  fees  that  can  be 
imposed,  eliminate  the  minimum  rate 
that  can  be  charged,  and  provide  for  an 
exemption  for  self-regulated  tribes  such 
as  the  Mississippi  Band  of  Choctaw. 
The  regulations  of  the  Commission 
(25  CFR  part  5.14),  as  amended, 
provided  for  a  system  of  fee  assessment 


and  payment  that  is  self-administered 
by  gaming  operations.  P\irsuant  to  those 
regulations,  the  Commission  is  required 
to  adopt  and  communicate  assessment 
rates;  the  gaining  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
report  the  revenues,  and  remit  the  fees 
to  the  Commission  on  a  quarterly  basis. 

The  regulations  of  the  Commission 
and  the  rate  being  adopted  today  are 
effective  for  calendar  year  1998. 
Therefore,  all  gaming  operations  within 
the  jurisdiction  of  the  Commission  are 
required  to  self-administer  the 
provisions  of  these  regulations  and 
report  and  pay  any  fees  that  are  due  to 
the  Commission  by  March  31, 1998  or 
no  later  than  April  13, 1998,  the  date  the 
amendments  become  effective. 

Larry  0.  RoMnthal, 

Chief  of  Staff ,  National  Indian  Gaming 

Commission. 

IFR  Doc.  98-6281  Filed  3-11-98;  8:45  am) 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  518 

Issuance  of  Certificates  of  Seif- 
Regulation  to  Tribes 

AGENCY:  National  Indian  Gaming 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  National  Indian  Gaming 
Commission  (Commission)  proposes 
regulations  that  provide  for  tribal  self- 
regulation  of  class  II  gaming  operations 
imder  the  Indian  Gaming  Regulatory  Act 
(Act).  These  regulations  would 
implement  the  class  II  self-regulation 
provisions  of  the  Act,  under  which 
tribes  that  meet  specified  criteria  may 
obtain  a  certificate  of  self-regulation. 
The  primary  effect  of  this  action  is  to 
establish  requirements  for  and  a  process 
by  which  tribes  may  obtain  certificates 
of  self-regulation.  In  addition,  the 
Commission  may  not  assess  a  fee  on  the 
gaming  activity  of  a  class  II  gaming 
operation  operated  by  a  tribe  which 
holds  a  certificate  of  self-regulation  in 
excess  of  one  quarter  of  one  percent  of 
the  gross  revenue  of  that  operation. 
DATES:  Comments  may  be  submitted  on 
or  before  May  11, 1998.  A  public 
hearing  will  be  held  on  April  1, 1998, 
in  Portland,  Oregon,  from  9:00  a.m. 
until  1:00  p.m. 

ADDRESSES:  Comments  may  be  mailed 
to:  Self-Regulation  Comments,  National 
Indian  Gaming  Commission,  1441  L 
Street,  N.W.,  Suite  9100,  Washington, 
D.C.  20005,  delivered  to  that  address 
between  8:30  a.m.  and  5:30  p.m., 
Monday  through  Friday,  or  faxed  to 
202/632-7066  (this  is  not  a  toll-free 
number).  Comments  received  may  be 
inspected  between  9:00  a.m.  and  noon, 
and  between  2:00  p.m.  and  5:00  p.m.. 
Monday  through  Friday.  The  pubUc 
hearing  will  be  held  at  the  Double  Tree 
Hotel.  Lloyd  Center,  1000  N.E. 
Multnomah,  Portland,  Oregon  97232. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Getoff  at  202/632-7003;  fax  202/ 
632-7066  (these  are  not  toll-free 
numbers). 

SUPPLEMBfTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA,  or 
the  Act),  enacted  on  October  17, 1988, 
established  the  National  Indian  Gaming 
Commission  (Commission).  Under  the 
Act,  the  Commission  is  charged  with 
regulating  class  II  gaming  and  certain 
aspects  of  class  HI  gaming  on  Indian 
lands.  The  regulations  proposed  today 
would  implement  the  Commission's 
authority  to  issue  certificates  of  self- 
regulation  for  class  II  gaming  to 


qualified  tribes  under  25  U.S.C.  2710(c), 
which  provides  for  a  reduced  fee  rate  on 
class  n  gaming  activity  for  tribes  that 
meet  certain  specific  criteria  and 
therefore  qualify  for  a  certificate  of  self- 
regulation.  This  criteria  is  set  forth  in  25 
U.S.C.  2710(c)(4)  (A),  (B),  and  (C). 
Section  2710(c)(5)(C)  of  25  U.S.C. 
provides  that  tribes  that  obtain 
certificates  of  self-regulation  are  subject 
to  a  fee  of  not  more  than  one  quarter  of 
one  percent  of  gross  revenue  on  their 
class  II  gaming  activity. 

The  Commission  has  relied  on  the 
self-regulation  provisions  of  the  Act  to 
establish  the  criteria  in  these  proposed 
regulations.  In  addition,  with  respect  to 
minimimi  internal  control  standfu^s, 
the  Commission  has  reviewed  the 
processes  and  procedures  employed  by 
the  State  of  New  Jersey,  the  State  of 
Nevada  and  the  materials  received  by 
the  National  Indian  Gaming 
Association/National  Congress  of 
American  Indians  Task  Force  on  Indian 
Gaming  Internal  Control  Standards. 
These  sources  made  clear  the  need  for 
tribes  to  adopt  and  implement  sufficient 
accounting,  auditing,  and  internal 
control  systems  to  be  self-regulating. 

Furthermore,  the  Commission  has 
developed  some  basic  examples  of  the 
information  to  be  relied  on  by  the 
Commission  to  determine  whether  a 
tribe  is  self-regulating.  They  include  the 
establishment  of  an  independent  tribal 
regulatory  body  which  performs  certain 
functions,  a  sufficient  source  of  funding 
for  the  regulatory  body,  and  the 
adoption  of  a  conflict  of  interest  policy 
for  tribal  regulators.  The  Commission 
has  identified  these  examples  as  areas 
that  can  make  the  difference  between  a 
tribal  regulation  system  that  adequately 
regulates  gaming  and  one  that  does  not. 

After  a  tribe  receives  a  certificate  of 
self-regulation  for  class  II  gaming,  the 
Commission  retains  oversight, 
investigative,  and  enforcement 
responsibilities  and  will  continue  to 
maintain  an  ongoing  relationship  with 
the  tribe.  A  short  list  of  the 
Commission's  many  responsibilities 
includes: 

1.  Ensuring  comphance  with  licensing 
requirements  pursuant  to  25  C.F.R.  Part 
558; 

2.  Ensuring  that  the  tribe  has  the  sole 
proprietary  interest  in  and 
responsibility  for  the  conduct  of  the 
gaming  pursuant  to  25  C.F.R. 
522.4(b)(1); 

3.  Reviewing  and  approving 
management  contracts,  including 
suitability  determinations  and 
compliance  with  the  National 
Environmental  PoHcy  Act  pursuant  to 
25  C.F.R.  533.1; 


4.  Ensuring  that  annual  audit  reports 
of  the  gaming  operation  are  provided  by 
the  tribe  to  the  Commission  pursuant  to 
25  C.F.R.  571.13: 

5.  Issuing  notices  of  violation, 
assessing  civil  fines,  issuing  temporary 
closure  orders,  holding  hearings,  taking 
testimony,  and  issuing  decisions 
pursuant  to  25  C.F.R.  Part  573,  25  C.F.R. 
Part  575,  and  25  C.F.R.  Part  577; 

6.  Monitoring  tribal  o{)erations  to 
assure  maintenance  of  status  as  self- 
regulatory  pursuant  to  25  U.S.C. 

§  2710(c)(6). 

While  this  Hst  is  not  exhaustive,  it 
illustrates  the  extent  to  which  the 
Commission  will  continue  to  be 
involved  in  the  regulation  of  class  II 
gaming,  notwithstanding  a  tribe's  self- 
regulating  status. 

The  Act  was  recently  amended,  and 
that  amendment  may  extend  the 
application  of  self-regulation  standards 
to  apply  to  class  III  gaming  operations 
as  well  as  class  n  gaming  operations. 
The  Commission  is  therefore  issuing  an 
Advance  Notice  of  Proposed 
Rulemaking  regarding  self-regulation  by 
tribes  of  class  III  operations. 

Requirement  of  an  Independent  Tribal 
Regulatory  Body 

Tribal  gaming  operations  vary  in  type 
and  size.  A  rigid  set  of  rules  for  self- 
regulation  could  unnecessarily  restrict 
tribes  in  the  piu^uit  of  a  certificate  of 
self-regulation.  Therefore,  the 
Commission  proposes  the  adoption  of  a 
system  to  identify  minimum  factors  that 
should  be  considered  when  evaluating  a 
tribe's  petition  for  self-regxilation,  while 
recognizing  there  are  other  factors  to  be 
considered  as  well.  One  minimum 
requirement  is  that  the  tribe  have  an 
independent  tribal  regulatory  body. 
Effective  regulatory  oversight  requires 
that  there  be  a  separation  between  the 
regulation  and  operation  of  tribal 
gaming  activities.  The  independent 
regulatory  body  should  be  an  arm  of  the 
tribal  government,  established  for  the 
exclusive  purpose  of  regulating  and 
monitoring  gaming  on  ^half  of  the 
tribe.  The  regulatory  body  must  be 
structured  to  ensure  that  the  regulation 
of  gaming  is  separate  from  the  operation 
of  gaming.  The  regulatory  entity  should 
have  no  involvement  in  the  operational 
or  managerial  decisions  of  a  gaming 
facility,  except  to  the  extent  that  the 
regulatory  body  identifies  violations  of 
federal  or  tribal  law. 

Therefore,  pursuant  to  25  U.S.C.  2710 
(c)  (3),  (4),  (5),  and  (6),  these  regulations 
are  being  proposed  to  establish  the 
requirements  and  the  process  for 
obtaining  a  certificate  of  self-regulation. 
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Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  Because  this  rule  is 
procedural  in  nature,  it  will  not  impose 
substantive  requirements  that  could  be 
deemed  impacts  within  the  scope  of  the 
Act. 

Paperwork  Reduction  Act 

The  Commission  is  in  the  process  of 
obtaining  clearance  from  the  Office  of 
Management  and  Budget  (0MB)  for  the 
information  collection  requirements 
contained  in  this  proposed  rule,  as 
required  by  44  U.S.C.  3501  et  seq.  The 
information  required  to  be  submitted  is 
identified  in  sections  518.3  and  518.5, 
and  relates  to  petitions  for  certificates  of 
self-regulation.  The  information  will  be 
used  to  determine  whether  a  tribe  has 
met  the  criteria  far  the  issuance  of  a 
certificate  of  self  regulation,  and  also  to 
monitw  a  tribe's  ability  to  continue  to 
meet  the  criteria  on  an  ongoing  basis  in 
order  to  maintain  its  certificate  of  self- 
regulation.  Response  is  required  to 
obtain  a  benefit  in  accordance  with  25 
U.S.C  2. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  petition,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
Commission  estimates  that 
approxiniately  10  tribes  will  petition 
each  year  for  a  certificate  of  self- 
regulation,  for  an  annual  burden  of  200 
hours. 

In  addition,  the  proposed  rule 
requires  tribes  that  hold  certificates  of 
self-regulation  to  prepare  and  submit  an 
annual  report  to  the  Commission  to 
establish  that  the  tribe  has  continuously 
met  the  criteria  for  self-regulation.  The 
Commission  estimates  that  the  aimual 
reporting  and  recordkeeping  burden  for 
tiie  annual  report  v^ll  be  50  hours.  The 
Onnmission  estimates  that 
approximately  5  tribes  per  year  will  be 
issued  certificates  of  self-regulation  and 
thereby  required  to  submit  the  annual 
report,  for  an  annual  burden  of  250 
hours.  Total  annual  burden  for  the 
petition  and  the  annual  report  is 
estimated  at  450  hours.  The 
Commission  further  estimates  that  the 
total  annual  cost  to  respondents  will  be 
between  $225,000  and  $650,000, 
depending  on  the  size  of  the  gaming 
operation. 

Send  comments  regarding  this 
collection  of  information,  including 


suggestions  for  reducing  the  burden  to 
both,  Maria  Getoff,  National  Indian 
Gaming  Commission,  1441  L  Street 
N.W.,  Suite  9100,  Washington,  DC 
20005;  and  to  the  Office  of  Information 
and  Regulatory  Affair,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  The  Office  of  Management 
and  Budget  (OMB)  has  up  to  60  days  to 
approve  OT  disapprove  the  information 
collection,  but  may  respond  after  30 
days;  therefore  pubUc  comments  should 
be  submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration. 

The  Commission  solicits  public 
comment  as  to: 

a.  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  and  whether  the 
information  will  have  practical  utility; 

b.  the  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

c.  the  quality,  utihty,  and  clarity  of 
the  information  to  be  collected:  and 

d.  how  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

An  agency  may  not  conduct,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currmitly  valid  C^fB  control 
number.  | 

National  Envirommntal  Policy  Act 

The  Commission  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Philip  Hogm. 

Commissioner,  National  Indian  Gaining 
Commission. 

List  of  Subjects  in  25  CFR  Part  518 

Gambling,  Indians-lands,  Indians- 
tribal  government.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  the  National  Indian  Gaming 
Commission  proposes  to  amend  25  CFR 
by  adding  a  new  part  518  as  follows: 

PART  51ft— SELF  REGULATION  OF 
CLASS  II  GAMING 

Sec.  I 

518.1  What  does  this  part  cover? 

518.2  Who  may  petition  fora  certificate  of 
self-regulation? 


518.3  What  must  a  tribe  submit  to  the 
Commission  as  part  of  its  petition? 

518.4  What  criteria  must  a  tribe  meet  to  be 
issued  a  certificate  of  self-regulation? 

518>5    What  process  vrill  the  Commission 
use  to  review  petitions? 

518.6  When  will  a  certificate  of  self- 
regulation  become  effective? 

518. 7  If  a  tribe  holds  a,certificate  of  self- 
regulation,  is  it  required  to  report 
infonnation  to  the  Commission  to 
maintain  its  self-regulatory  status? 

518.8  Does  a  tribe  that  holds  a  certificate  of 
self-regulation  have  a  continuous  duty  to 
advise  the  Commission  of  any 
informatioii? 

518.9  Are  any  of  the  investigative  or 
enforcement  powers  of  the  Commission 
limited  by  the  issuance  of  a  certificate  of 
self-regulation? 

518.10  Under  what  circumstances  may  the 
Conunission  remove  a  certificate  of  self- 
regulation? 

518.11  May  a  tribe  request  a  hearing  on  the 
Commission's  proposal  to  remove  its 
certificate? 

518.12  May  a  tribe  request  reconsideration 
by  the  Commission  of  a  denial  of  a 
petition  or  a  removal  of  a  certificate  of 
self-regulation? 

Authority:  2S  U.S.C  2706(b)(10),  2710(c) 
(3W6). 


SS1&1    VMM  doM  this  part  cover? 

This  part  sets  forth  requirements  for 
obtaining,  and  procedures  governing, 
the  Commission's  issuance  of 
certificates  of  self-regulation  of  class  U 
gaming  operations  under  25  U.S.C. 
2710(c).  Whan  the  Commission  issues  a 
certificate  of  self-regulation,  the 
certificate  is  issued  to  the  tribe,  not  to 
a  particular  gaming  operation;  the 
COTtificate  will  apply  to  all  class  n 
gaming  operations  operated  by  the  tribe 
that  holds  the  certificate. 

§518.2   WhomaypetlltonforaeeflMcat* 
of  aaH-rafulMlon? 

A  tribe  may  sulnnit  to  the 
Conunission  a  petition  for  self- 
regulation  of  class  n  gaming  if,  for  the 
three  (3)  year  period  immediately 
preceding  the  date  of  its  petition: 

(a)  The  tribe  has  continuously 
condticted  the  gaming  activity  for  which 
it  seeks  self-tegulation; 

(b)  All  gaming  that  the  tribe  has 
engaged  in,  or  licensed  and  regulated, 
on  Indian  lands  within  the  tribe's 
jurisdiction,  is  located  within  a  State 
that  permits  such  gaming  for  any 
purpose  by  any  person,  organization  or 
entity  (and  such  gaming  is  not  othenvise 
specifically  prohibited  on  Indian  lands 
by  federal  law),  in  accordance  with  25 
U.S.C.  2710(b)(1)(A); 

(c)  The  governing  body  of  the  tribe 
has  adopted  an  ordinance  or  resolution 
that  the  Chairman  has  approved,  in 
accordance  with  25  U.S.C.  2710(b)(1)(B); 
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(d)  The  tribe  has  otherwise  complied 
with  the  provisions  of  25  U.S.C.  2710; 
and, 

(e)  The  gaming  operation  and  the 
tribal  regulatory  body  have,  for  the  three 
years  immediately  preceding  the  date  of 
the  petition,  maintained  all  records 
required  to  support  the  petition  for  self- 
regulation. 

f  518£  What  must  •  trflM  MbmH  to  the 
Conmiiaaion  aa  part  of  Ra  palMonT 

(a)  A  petition  for  a  certificate  of  self- 
regulation  under  this  part  shall  contain: 

(1)  Two  copies  on  QW  X 11"  paper 
of  a  petition  for  self-regulation  approved 
by  the  governing  body  of  the  tribe  and 
certified  as  authentic  by  an  authorized 
tribal  official,  which  includes: 

(i)  A  brief  history  of  each  gaming 
operation(s),  including  the  opening 
dates  and  periods  of  voluntary  or 
involimtary  closure; 

(11)  An  organizational  chart  of  the 
independent  tribal  regulatory  body; 

(iii)  A  description  of  the  process  by 
which  positions  on  the  independent 
tribal  regulatory  body  are  filled: 

(iv)  A  description  of  the  process  by 
which  the  independent  tribal  regulatory 
body  is  funded  and  the  funding  level  for 
the  three  years  immediately  preceding 
the  date  of  the  petition; 

(v)  A  Ust  of  the  current  regulators  and 
employees  of  the  independent  tribal 
regulatory  body,  their  titles,  and  the 
dates  they  began  employment;  and 

(vi)  A  list  of  the  current  gaming 
operation  division  heads. 

(2)  A  list  of  the  documents 
maintained  by  the  tribe,  to  which  the 
Commission  shall  have  access,  for  use 
in  determining  whether  the  tribe  meets 
the  eligibility  criteria  of  §  518.2  and  the 
approval  criteria  of  §  518.4,  which  shall 
include  but  is  not  limited  to: 

(i)  The  tribe's  constitution  or  other 
governing  docimients; 

(ii)  If  applicable,  the  tribe's  revenue 
allocation  plan  pursuant  to  25  U.S.C 
2710(b)(3); 

(iii)  A  description  of  the  accounting 
system  for  all  revenues  from  the  gaming 
activities; 

(iv)  Manual(s)  of  the  internal  control 
systems  of  the  gaming  operation(s); 

(v)  For  the  tlu«e  (3)-year  period 
immediately  preceding  the  date  of  the 
petition,  reports  on  internal  controls 
based  on  audits  of  the  financial 
statements,  which  are  in  addition  to  the 
annual  audit  reports  required  to  be 
submitted  to  the  Commission  under  25 
U.S.C.  2710(b)(2)(C),  and  the 
management  letters  required  to  be 
submitted  to  the  Commission  under  25 
CFR  571.13; 

(vi)  For  the  three  (3)-year  period    . 
immediately  preceding  the  date  of  the 


petition,  records  of  all  allegations  of 
criminal  or  dishonest  activity,  and 
measures  taken  to  resolve  the 
allegations; 

(vii)  For  the  three  (3)-year  period 
immediately  preceding  the  date  of  the 
petition,  records  of  all  investigations, 
enforcement  actions,  and  prosecutions 
of  violations  of  the  tribal  gaining 
ordinance  or  regulations,  including 
dispositions  thereof; 

(viii)  Records  of  all  current  employees 
of  the  gaming  operation,  indudii^  the 
name,  tide,  and  Ucensing  status  of  each 
employee; 

(ix)  The  dates  of  issuance,  and  criteria 
for  the  issuance  of  tribal  gaming  Ucenses 
issued  for  each  place,  facility  or  location 
at  which  gaming  is  conducted; 

(x)  The  tribe's  current  set  of  gaming 
regulations;  and 

(xi)  The  dates  of  the  last  three  annual 
audit  reports  for  the  independent  tribal 
regulatory  body  and  the  tribal 
government; 

(3)  A  copy  of  the  public  notice 
required  imder  25  CFR  518.5(e),  and  a 
certification,  signed  by  a  tribal  official, 
that  it  has  been  posted.  Upon 
publication  of  the  notice  in  a  local 
newspaper,  the  tribe  shall  forward  a 
copy  of  such  publication  to  the 
Commission; 

(4)  A  copy  of  an  audit  report(s),  along 
with  the  opinion  from  an  independent 
certified  pubUc  accountant,  which 
shows  that  tribal  net  gaming  revenues 
were  used  in  accordance  with  the 
requirements  of  25  U.S.C  2710(b)(2)(B) 
for  the  three  (3)-year  period 
immediately  preceding  the  date  of  the 
petition. 

1518.4   WhaterttsrtamuataMbamaatto 
tM  iaauad  a  oartilleate  of  aelf-ragulatton? 

(a)  The  Commission  may  issue  a 
certificate  of  self-regulation  if  it 
determines  that  the  tribe  has,  for  the 
three  years  immediately  preceding  the 
petition: 

(1)  Conducted  its  gaming  activity  in  a 
manner  that: 

(i)  Has  resulted  in  an  effective  and 
honest  accoimtinc  of  all  revenues; 

(ii)  Has  resultea  in  a  reputation  for 
safe,  fair,  and  honest  operation  of  the 
activity;  and 

(iii)  Has  been  generally  free  of 
evidence  of  criminal  or  dishonest 
activity. 

(2)  Adopted  and  is  implementing 
adequate  systems  for 

(i)  Accounting  of  all  revenues  from 
the  activity; 

(ii)  Investigation,  licensing  and 
monitoring  of  all  employees  of  the 
gaming  activity; 

(iii)  Investigation,  enforcement  and 
prosecution  of  violations  of  its  gaming 
ordinance  and  regulations; 


(3)  Conducted  the  operation  on  a 
fiscally  and  economically  sound  basis; 
and 

(4)  The  gaming  activity  has  been 
conducted  in  full  compliance  with  the 
IGRA,  Nice  regulations,  and  the  tribe's 
gaming  ordinance  and  gaming 

Tlations. 
)  Indicators  that  a  tribe  has  met  the 
criteria  set  forth  in  paragraph  (a)  of  this 
section  may  include,  but  is  not  limited 
to: 

(1)  Adoption  and  implementation  of 
minimum  internal  control  standards 
which  are  at  least  as  stringent  as  those 
promulgated  by  the  Commission,  or 
until  such  standards  are  promulgated  by 
the  Commission,  minimum  internal 
control  standards  at  least  as  stringent  as 
those  required  by  the  State  of  Nevada  or 
the  State  of  New  Jersey; 

(2)  Evidence  that  suitability 
determinations  are  made  with  respect  to 
tribal  gaming  regulators  which  are  at 
least  as  stringent  as  those  required  for 
key  employees  and  primary 
management  officials  of  the  gaming 
operation(s); 

(3)  Evidence  of  an  estabUshed 
independent  regulatory  body  within  the 
tribal  government  which: 

(i)  Monitors  gaming  activities  to 
ensure  compliance  with  federal  and 
tribal  laws  and  regulations; 

(ii)  Promulgates  tribal  gaming 
regulations  pursuant  to  tribal  law; 

(iii)  Ens\u«s  that  there  is  an  adequate 
system  for  accoimting  of  all  revenues 
from  the  activity  and  monitors  such 
system  for  continued  eSisctiveness; 

(iv)  Performs  routine  audits  of  the 
gaming  operation; 

(v)  Routinely  receives  and  reviews 
accoimting  information  from  the  gaming 
operation; 

(vi)  Has  access  to  and  may  inspect, 
examine,  photocopy  and  audits  all 
papers,  books,  and  records; 

(vii)  lYovides  ongoing  information  to 
the  tribe  on  the  status  of  the  tribe's 
gaming  operation(s); 

(viii)  Monitors  compUance  with 
minimiun  internal  control  standards  for 
the  gaming  operation; 

(ix)  Adopts  and  implements  an 
adequate  system  for  investigation, 
licensing,  and  monitoring  of  all 
employees  of  the  gaming  activity; 

(x)  Maintains  records  on  Ucensees  and 
on  persons  denied  licenses  including 
persons  otherwise  prohibited  from 
engaging  in  gaming  activities  within  the 
tribe's  jurisdiction; 

(xi)  Inspects  and  examines  all 
premises  where  gaming  is  conducted; 

(xii)  Establishes  standards  for  and 
issues  vendor  licenses  or  permits  to 
persons  or  entities  who  deal  with  the 
gaming  operation,  such  as 


manufacturers  and  suppliers  of  services, 
equipment  and  supplies; 

(xiii)  Establishes  or  approves,  and 
posts,  rules  of  games; 

(xiv)  Inspects  games,  tables, 
equipment,  cards,  and  chips  or  tokens 
used  in  the  Runing  operation(s); 

(xv)  Establishes  standards  for 
technological  aids  and  tests  such  for 
compliance  with  standards; 

(xvi)  Establishes  or  approves  video 
surveillance  standards; 

(xvii)  Adopts  and  implements  an 
adequate  system  fat  the  investigation  of 
possible  violations  of  the  tribal  gaming 
ordinance  and  regulations  and  takes 
appropriate  enforcement  actions; 

(xviii)  Determines  that  there  is 
adequate  dispute  resolution  procedures 
for  gaming  operation  employees  and 
customers,  and  ensures  that  such  system 
is  adequately  implemented;  and 

(xix)  Takes  testimony  and  conducts 
hearings  on  regulatory  matters, 
including  matters  related  to  the 
revocation  of  primary  management 
officials  and  key  employee  Ucenses. 

(4)  Documentation  of  a  sufficient 
source  of  permanent  and  stable  funding 
for  the  independent  tribal  regulatory 
body  which  is  allocated  and 
appropriated  by  the  tribal  governing 
body; 

(5)  Adoption  of  a  conflict  of  interest 
policy  for  the  regulators/regulatory  body 
and  their  staff; 

(6)  Evidence  that  the  operation  is 
financially  stable; 

(7)  Adoption  and  implementation  of  a 
system  for  adequate  prosecution  of 
violations  of  the  tribal  gaming  ordinance 
and  regulations,  which  may  include  the 
existence  of  a  tribal  court  system 
authorized  to  hear  and  decide  gaming 
related  cases;  and 

(8)  Evidence  that  the  operation  is 
being  conducted  in  a  safe  manner, 
which  may  include,  but  not  be  limited 
to: 

(i)  The  availability  of  medical,  fire, 
and  emergency  services; 

(ii)  The  existence  of  an  evacuation 
plan;  and 

(iii)  Proof  of  compliance  with 
applicable  building,  health,  and  safety 
codes. 

(c)  The  bufden  of  establishing  self- 
regulation  is  upon  the  tribe  filing  the 
petition. 

(d)  The  Commission  shall  have 
complete  access  to  all  areas  of  and  all 
papers,  books,  and  records  of  the  tribal 
regulatory  body,  the  gaming  operation, 
and  any  other  entity  involved  in  the 
regulation  or  oversight  of  the  gaming 
operation.  The  Commission  shall  be 
allowed  to  inspect  and  photocopy  any 
relevant  materials.  The  tribe  shall  take 
no  action  to  prohibit  the  Commission 


from  soliciting  information  from  any 
current  or  former  employees  of  the  tribe, 
the  tribal  regiilatoiy  body,  (a  the  gaming 
operation.  Failure  to  adhere  to  this 
paragraph  may  be  groimds  for  denial  of 
a  petition  for  self-regulation. 

fSias    W?al  procM* wW  the  Commieeion 
uae  to  review  peWons? 

(a)  The  Commission  shall  imdertake 
an  initial  review  of  the  petition  to 
determine  whether  the  tribe  meets  all  of 
the  eligibility  criteria  of  §  518.2.  If  the 
tribe  fails  to  meet  any  of  the  eligibility 
criteria,  the  Commission  shall  deny  the 
petition  and  so  notify  the  tribe.  If  the 
tribe  meets  all  of  the  eligibility  criteria, 
the  Commission  shall  review  the 
petition  and  accompanying  documents 
for  completeness.  If  the  Commission 
finds  the  petition  incomplete,  it  shall 
immediately  notify  the  tribe  by  letter, 
certified  mail,  retiim  receipt  requested, 
of  any  obvious  deficiencies  or 
significant  omissions  apparent  in  the 
petition  and  provide  the  tribe  with  an 
oppoitimity  to  submit  additional 
informatioa  and/or  clarification. 

(b)  The  Commission  shall  notify  a 
tribe,  by  letter,  when  it  considera  a 
petition  to  be  complete. 

(c)  U]}on  receipt  of  a  complete 
petition,  the  Commission  shall  conduct 
a  review  and  investigation  to  determine 
whether  the  tribe  meets  the  approval 
criteria  imder  §  518.4.  During  the  course 
of  this  review,  the  Commission  may 
request  from  the  tribe  any  additional 
material  it  deems  necessary  to  assess 
whether  the  tribe  has  met  the 
requirements  for  self-iegulation.  The 
tribe  shall  provide  all  information 
requested  Dy  the  Commission  in  a 
timely  manner.  The  Commission  may 
consider  any  evidence  which  may  be 
submitted  by  interested  or  informed 
parties. 

(d)  The  tribe  shall  post  a  notice, 
contemporaneous  with  the  filing  of  the 
petition,  advising  the  public  that  it  has 
petitioned  the  Commission  for  a 
certificate  of  self  regulation.  Such  notice 
shall  be  posted  in  conspicuous  places  in 
the  gaming  operation  and  the  tribal 
government  offices.  Such  notice  shall 
remain  posted  imtil  the  Commission 
either  issues  a  certificate  or  declines  to 
do  so.  The  tribe  shall  also  publish  such 
notice,  once  a  week  for  four  weeks,  in 

a  local  newspaper  with  a  broad  based 
circulation.  Both  notices  shall  state  that 
one  of  the  criteria  for  the  issuance  of  a 
certificate  is  that  the  tribe  has  a 
reputation  for  safe,  fair,  and  honest 
operation  of  the  gaming  activity,  and 
shall  solicit  comments  in  this  regard. 
The  notices  shall  instruct  commentors 
to  submit  their  comments  directly  to  the 
Commission,  shall  provide  the  mailing 


address  of  the  Commission  and  shall 
request  that  ccsnmentors  include  thsir 
name,  address  and  day  time  telephone 
muaher. 

(e)  After  making  an  initial 
determination  on  the  petition,  the 
Commission  shall  issue  a  report  of  its 
findi^s  to  the  tribe. 

(f)  'Tne  tribe  shall  have  60  days  to 
submit  to  the  Commission  a  written 
response  to  the  report.  This  response 
may  include  additional  materius  which: 

(1)  The  tribe  deems  necessary  to 
adequately  respond  to  the  Commission's 
findings;  and 

(2)  llie  tribe  believes  supports  its 
petition. 

(g)  At  the  time  of  the  submission  of  its 
response  the  tribe  may  request  a  hearing 
before  the  Commission.  This  request 
shall  specify  the  issues  to  be  addressed 
by  the  tribe  at  such  hearing,  and  any 
proposed  oral  or  written  testimony  the 
tribe  wishes  to  present.  The 
Commission  may  limit  testimony. 

(h)  The  Commission  shall  notify  the 
tribe,  within  10  days  of  receipt  of  such 
request,  of  the  date  and  place  of  the 
hearing.  The  Commission  shall  also  set 
forth  the  schedule  for  the  conduct  of  the 
hearing,  including  the  specification  of 
all  issues  to  be  addressed  at  the  hearing, 
the  identification  of  any  witnesses,  the 
time  allotted  for  testimony  and  oral 
argument,  and  the  order  of  the 
presentation. 

(i)  Following  review  of  the  tribe's 
response  and  tiie  conduct  of  the  hearing, 
the  full  Commission  shall  issue  a  final 
decision  on  the  petition.  The  decisi(Hi 
shall  set  forth  with  particularity  the 
Commission's  findings  with  respect  to 
the  tribe's  compliance  with  standards 
for  self-regulation  set  forth  in  this  part. 
Decisions  to  issue  or  to  deny  a 
certificate  of  self-regulation  shall  require 
a  vote  of  at  least  two  of  the 
Commissioners. 

§518.6    WhenwfNaeertMcaleofaelf- 
reQuletloo  become  effective? 

A  certificate  of  self-regulation  shall 
become  effective  at  the  beginning  of  the 
next  calendar  year  following  the  date  of 
its  issuance. 

1918.7   IfatrlfeehoMsaoertHteMeofaetf- 
reguiatkNi,  Is  It  raquirad  to  report 
Infonnation  to  ttw  Commisalofi  to  maintain 
Its  satf-regulatory  status? 

Yes.  Each  tribe  that  holds  a  cwtificate 
of  self-regulation  shall  be  required  to 
submit  a  self-regulation  report  annually 
to  the  Commission  in  order  to  maintain 
its  self-regulatory  status.  Such  report 
shall  set  forth  information,  with 
supporting  docimientation,  to  establish 
that  the  tribe  has  continuously  met  the 
eligibility  requirements  of  §  518.2  and 


UMI 


Federal  Register/Vol.  63,  No.  48 /Thursday.  March  12,  1998 /Proposed  Rules  12323 


the  approval  requirements  of  §  518.4. 
Such  report  shall  be  filed  with  the 
Ckimmission  on  April  15th  of  each  year 
following  the  first  year  of  self- 
regulation.  Failiu«  to  file  such  report 
shall  be  grounds  for  the  removal  of  a 
certificate  under  §  518.8. 

§518.8  Domatrttoettiatholdsaeertificata 
of  MlNregulatlon  have  a  continuous  duty  to 
adviaa  the  Cominlssion  of  any  4nf  onnatlon? 

Yes.  A  tribe  that  holds  a  certificate  of 
self-regulation  has  a  continuous  duty,  at 
all  times  after  the  receipt  of  a  certificate 
of  self-regulation,  to  immediately  advise 
the  Commission  of  any  circumstances 
that  may  negatively  impact  on  the 
tribe's  ability  to  continue  to  self- 
regulate.  Fail\u«  to  do  so  is  grounds  for 
removal  of  a  certificate  of  self- 
regulation.  Such  circumstances  may 
include,  but  are  not  hmited  to:  a  change 
in  management  contractor;  financial 
instabiUty;  or  any  other  factors  that  may 
undermine  a  tribe's  ability  to  effectively 
regulate. 

§518.9    Are  any  of  the  inwstlgative  or 
•nforcament  powwre  of  the  Commission 
limited  by  the  Issuance  of  a  certificate  of 
self-regulation? 

No.  The  Commission  retains  its 
investigative  and  enforcement  powers 
over  all  class  n  gaming  tribes 
notwithstanding  the  issuance  of  a 
certificate  of  self-regulation.  The 
Commission  shall  retain  its  powers  to 
investigate  and  bring  enforcement 
actions  for  violations  of  the  Indian 
Gaming  Regulatory  Act,  accompanying 
regulations,  and  violations  of  tribal 
gaming  ordinances. 

§51&10    Under wliat-circumstances ntay 
the  Commission  remove  a  certificate  of  self- 
regulation? 

The  Commission  may,  after  an 
opportunity  for  a  hearing,  remove  a 
certificate  of  self-regulation  by  a 
majority  vote  of  its  members  if  it 
determines  that  the  tribe  no  longer 
meets  the  eligiblity  criteria  of  §  518.2, 
the  approval  criteria  of  §  518.4,  the 
requirements  of  §  518.7  or  the 
requirements  of  §  518.8.  The 
Commission  shall  provide  the  tribe  with 
prompt  notice  of  the  Commission's 
intent  to  remove  a  certificate  of  self- 
regulation  under  this  part.  Such  notice 
shall  state  the  reasons  for  the 
Commission's  action  and  shall  advise 
the  tribe  of  its  right  to  a  hearing  under 
§518.9. 

§518.11    May  a  tribe  request  a  hearing  on 
the  Commission's  proposal  to  remove  Its 
certificate? 

Yes.  A  tribe  may  request  a  hearing 
regarding  the  Commission's  proposal  to 
remove  a  certificate  of  self  regulation 


under  §  518.8.  Such  a  request  shall  be 
filed  writh  the  Commission  within  thirty 
(30)  days  after  the  tribe  received  notice 
of  the  Commission's  action.  Failure  to 
request  a  hearing  within  the  time 
provided  by  this  section  shall  constitute 
a  waiver  of  the  right  to  a  hearing. 

§S1&12    May  a  tribe  request 
reconsideration  by  the  Commission  of  a 
denial  of  a  petition  or  a  removal  of  a 
certiflcato  of  self-regulation? 

Yes.  A  tribe  may  file  a  request  for 
reconsideration  of  a  denial  of  a  petition 
or  a  removal  of  a  certificate  of  self- 
regulation  within  30  days  of  receipt  of 
the  denial  or  removal.  Such  request 
shall  set  forth  the  basis  for  the  request, 
specifically  identifying  those 
Commission  findings  which  the  tribe  ^ 
believes  to  be  erroneous.  The 
Commission  shall  issue  a  decision  with 
regard  to  any  request  for  reconsideration 
within  30  days  of  receipt  of  the  request. 
If  the  Commission  fails  to  issue  a 
decision  within  30  days,  the  request 
shall  be  considered  to  be  disapproved. 
[FR  Doc.  9&-6284  Filed  3-11-98;  8:45  am) 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

.^5  CFR  Chapter  III 

Self-Regulated  Class  III  Gaming 
Operations 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Advance  Notice  of  Proposed 

Rulemaking. 

SUMMARY:  This  notice  announces  the 
initiation  of  the  rulemaking  process  and 
requests  information  relevant  to 
implementing  regulations  governing  the 
classification  of  class  III  gaming 
operations  as  "self-regulated."  The 
Commission  may  not  assess  any  fee  on 
the  gaming  activity  of  a  class  III  gaming 
operation  operated  by  a  self-regulated 
tribe. 

DATES:  Comments  in  response  to  this 
advance  notice  must  be  submitted  by 
May  11, 1998. 

ADDRESSES:  Commenters  may  submit 
their  comments  by  mail,  facsimile,  or 
delivery  to:  Class  CI  Self-Regulation 
Rule  Comments,  National  Indian 
Gaming  Commission,  Suite  9100, 1441  L 
Street  N.W.,  Washington.  D.C.  20005. 
Fax  number:  202-832-7066  (not  a  toll- 
free  number).  Public  comments  may  be 
delivered  or  inspected  from  9  a.m.  until 
noon  and  from  2  p.m.  to  5  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Getoff  at  202-632-7003,  or  by 


facsimile  at  202-632-7066  (not  toll-free 

numbers). 

SUPPLBUBHTARY  INFORMATION: 

1.  Introduction 

The  Indian  Gaming  Regulatory  Act 
(IGRA.  or  the  Act),  25  U.S.C.  2701  et 
seq.,  was  signed  into  law  on  October  17, 
1988.  The  Act  established  the  National 
Indian  Gaming  Commission  (the 
Commission).  The  IGRA  was  enacted  for 
several  purposes,  primary  among  them 
was  to  provide  a  statutory  basis  for  the 
operation  of  gaming  by  Indian  tribes  as 
a  means  of  promoting  economic 
development,  self-sufficiency,  and 
strong  tribal  governments,  as  well  as  to 
provide  for  the  regulation  of  gaming  by 
Indian  tribes  adequate  to  shield  them 
from  organized  crime.  The  IGRA  was 
recently  amended,  by  Pubhc  Law  No. 
105-83,  to  increase  the  total  amoimt  of 
fees  that  the  Commission  may  impose 
on  gaming  tribes.  25  U.S.C.  2717(a). 
"Hiis  increase  was  achieved  by  raising 
the  original  fee  cap  and  by  authorizing 
the  Commission  to  collect  fees  from 
class  ni  operations,  which  did  not 
previously  pay  fees.  The  recent 
amendment  also  provides  that  self- 
regulated  tribes  "such  as  the  Mississippi 
Band  of  Choctaw"  (Band)  shall  not  be 
required  to  pay  fees.  Section 
2717(a)(2)(c)  of  25  U.S.C.  provides  that 
"(njothing  in  subsection  (a)  of  this 
section  shall  apply  to  self-regulated 
tribes  such  as  the  Mississippi  Band  of 
Choctaw."  (Subsection  (a)  provides  that 
"the  Commission  shall  establish  a 
schedule  t)f  fees  to  be  paid  to  the 
Commission  annually  by  each  gaming 
operation  that  conducts  a  class  II  or 
class  in  gaming  activity  that  is  regulated 
by  this  dhapter").  The  amendment 
provides  no  guidance  as  to  what  the 
term  "self-regulated"  means.  It  merely 
refers  to  the  Band,  which  operates  a 
class  in  gaming  operation.  The  specific 
criteria  for  establishing  self  regulation 
are  set  forth  in  the  original  Act  as 
applicable  to  class  II  activity  only.  That 
section  has  not  been  amended. 

The  Commission  has  issued, 
contemporaneously  with  this  Advance 
Notice  of  Proposed  Rulemaking,  a 
Notice  of  Proposed  Rulemaking 
regarding  the  issuance  of  certificates  of 
self-regulation  for  class  n  operations. 

The  IGRA  expressly  authorizes  the 
Commission  to  "promulgate  such 
regulations  and  guidelines  as  it  deems 
appropriate  to  implement  the  provision 
of  this  [Act]."  25  U.S.C.  2706(b)(10). 

2.  Advance  Notice  of  Proposed 
Rulemaking 

After  consideration  of  this  issue,  the 
NIGC  has  determined  that  the 
appropriate  course  of  action  is  to 
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publish  an  Advance  Notice  of  Proposed 
Rulemaking  to  collect  further 
information. 

Before  the  NIGC  proceeds  in  this  area, 
it  intends  to  have  the  benefit  of  a  full 
airing  of  the  issues  through  the  public 
comment  process. 

3.  Request  for  Comments 

Public  comment  is  requested  to  assist 
the  NIGC  in  the  drafting  of  regulations 
to  govern  the  self-regulation 
certification  process  for  class  m  gaming 
operations.  Comment  is  requested  on 
the  following  issues: 

(a)  What  initial  ehgibility 
requirements  should  be  met  by  a  tribe 
before  the  Commission  will  undertake  a 
review  of  a  petition  for  self-regulation  of 
its  class  ni  gaming  operation(s)? 

(b)  What  spednc  criteria  should  be 
met  before  a  tribe  may  be  issued  a 
certificate  of  self-regulation  with  respect 
to  its  class  in  gaming  operation(s)? 

(c)  What  process  should  the 
Commission  use  for  the  review  of 


petitions  for  self-regulation  of  a  class  III 
gaming  operation(s)? 

(d)  Under  what  circumstances  should 
the  Commission  remove  a  certificate  of 
self-regulation? 

(e)  What  should  be  the  process  for  the 
removal  of  a  certificate  of  self- 
regulation? 

The  Commission  soUcits  any 
additional  suggestions  and/or 
interpretations  regarding  the  issues 
raised  in  this  Advance  Notice  of 
Proposed  Rulemaking. 

4.  Public  Participation 

Interested  parties  are  invited  to 
submit  comments  on  any  or  all  of  these 
and  other  pertinent  issues  related  to 
issuing  class  III  regulations  on  self- 
regulation.  Comments  must  be 
submitted  in  triplicate  by  May  11, 1998 
to  Class  in  Self-Regulation  Rule 
Comments.  National  Indian  Gcuning 
Commission.  Suite  9100.  1441  L  Street 
N.W..  Washington.  D.C.  20005.  Fax 


number  202-632-7066  (not  a  toll-free 
nxunber).  All  written  comments 
submitted  in  response  to  this  notice  will 
be  available  for  inspection  and  copying 
in  the  NIGC  office  from  9  a.m.  imtil 
noon  and  from  2  p.m.  to  5  p.m.  Monday 
through  Friday.  All  timely  written 
submissions  will  be  considered  in 
determining  the  natiire  of  any  proposal 

Authority  and  Signature 

This  Advance  Notice  of  Proposed 
Rulemaking  was  prepared  under  the 
direction  of  Philip  Hogen, 
Commissioner,  National  Indian  Gaming 
Commission,  1441  L  St.  N.W.,  Suite 
9100,  Washington,  D.C.  20005. 

Signed  at  Washington.  D.C.  this  24th  day 
of  February.  1998. 
Philip  Hogen, 

Commissioner,  National  Indian  Gaming 

Commission. 

[FR  Doc.  9»-628a  Filed  3-11-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Ragutstion  B;  Docket  No.  R-1008] 

Equal  Cradtt  Opportunity 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  Pursuant  to  its  Regulatory 
Planning  and  Review  Program,  the 
Federal  Reserve  Board  (the  "Board")  is 
undertaking  a  review  of  Regulation  B, 
which  carries  out  the  provisions  of  the 
Equal  Credit  Opportunity  Act  (the 
"ECXDA").  The  ECOA  makes  it  unlawful 
for  creditors  to  discriminate  against  an 
applicant  in  any  aspect  of  a  credit 
transaction  on  the  basis  of  race,  color, 
religion,  national  origin,  sex,  marital 
status,  age,  and  other  specified  bases. 
The  review  will  determine  whether 
Regulation  B  should  be  revised  to  • 
address  technological  and  other 
developments;  identify  areas  in  the 
regulation  that  could  be  revised  to  better 
balance  consumer  protections  and 
industry  burden;  and  delete  obsolete 
provisions.  To  gather  information 
necessary  for  this  review  and  to  ensure 
the  participation  of  interested  parties, 
the  Board  is  soliciting  comment  on 
several  specific  issues,  while  also 
soliciting  comment  generally  on 
potential  revisions  to  the  regulation. 
DATES:  Comments  must  be  received  by 
May  29.  1998. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1008,  and  may  be  mailed 
to  William  W.  Wiles.  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street)  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  12  CFR  section 
261.12  of  the  Board's  Rules  Regarding 
Availability  of  Information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Natalie  E.  Taylor  or  Sheilah  Goodman, 
Staff  Attorneys,  or  Jane  Jensen  Gell, 
Senior  Attorney,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551,  at  (202) 
452-2412  or  452-3667;  for  the  hearing 
impaired  only,  contact  Diane  Jenkins, 


Telecomrminications  Device  for  the  Deaf 
(TDD),  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  ECOA  and  Regulation 

»       I 

The  Equal  Credit  Opportunity  Act.  15 
U.S.C.  1691,  enacted  in  1974,  makes  it 
unlawful  for  a  creditor  to  discriminate 
against  an  applicant  in  any  aspect  of  a 
credit  transaction  on  the  basis  of  sex  or 
marital  status.  In  1975,  pursuant  to 
section  703  of  the  ECOA,  the  Board 
issued  Reigulation  B  to  implement  the 
ECOA.  The  Congress  amended  the 
ECOA  in  1976  to  prohibit 
discrimination  on  the  additional  bases 
of  race,  color,  religion,  national  origin, 
age  (provided  the  applicant  has  the 
capacity  to  contract),  receipt  of  public 
assistanct  benefits,  and  good  faith 
exercise  of  a  right  under  the  Consumer 
Credit  Protection  Act.  The  Board  issued 
an  amended  Regulation  B  in  1976  to 
reflect  the  amendments. 

Under  the  Board's  Regulatory 
Planning  and  Review  Program,  which 
requires  periodic  review  of  the  Board's 
regulations,  the  Board  reviewed 
Regulation  B  and  revised  it  in  1985  (50 
FR  48018,  November  20,  1985).  In  1989, 
the  Board  modified  Regulation  B  to 
implement  amendments  to  the  ECOA 
contained  in  the  Women's  Business 
Ownership  Act  of  1988.  Those 
amendments  required  that  creditors  give 
written  notice  to  business  applicants  of 
the  right  to  a  written  statement  of 
reasons  for  a  credit  denial,  and  imposed 
a  record  retention  requirement  for 
records  relating  to  business  credit 
applications  (54  FR  50482,  December  7, 
1989).  The  Board  further  modified  the 
regulation  in  1993  to  implement 
amendments  to  the  ECOA  contained  in 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991. 
The  amendments  provided  applicants 
with  a  right  to  obtain  a  copy  of  the 
appraisal  report  used  in  an  application 
secured  by  residential  real  property,  and 
expanded  the  enforcement 
responsibilities  of  the  federal  financial 
supervisory  agencies  when  information 
about  possible  violations  of  the  ECOA 
becomes  known  (58  FR  65657, 
December  16,  1993).  The  Board  also 
modified  the  regulation  in  1997  to 
implement  amendments  to  the  ECOA 
contained  in  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996.  The  amendments  created  a 
privilege  for  information  developed  by 
creditors  as  a  result  of  "self-tests"  they 
conduct  (62  FR  66412,  December  18, 
1997). 


II.  Review  of  Regulation  B 

The  Board  will  review  Regulation  B 
with  three  goals  in  mind:  (1)  To 
determine  whether  regulatoiy 
amendments  are  needed  to  address 
technological  and  other  developments: 
(2)  to  identify  areas  in  the  regulation 
that  could  be  revised  to  better  balance 
consumer  protections  and  industry 
burden;  and  (3)  to  delete  obsolete 
provisions. 

This  Advance  Notice  of  Proposed 
Rulemaking  is  intended  to  gather 
information  about  broad  policy  issues 
that  coxild  be  addressed  by  revisions  to 
the  regulation.  The  Board  is  soUciting 
comment  on  several  specific  issues,  but 
also  requests  suggestions  generally  on 
other  issues  that  commenters  believe 
should  be  addressed  or  clarified.  The 
Board  will  publish  a  proposed  rule  after 
evaluating  the  comments  and  further 
analysis. 

Concurrently,  the  Board  is 
undertaking  a  review  of  Regulation  C 
(Home  Mortgage  Disclosure);  an 
advance  notice  of  proposed  rulemaking 
is  published  elsewhere  in  today's 
Federal  Register. 

Comment  is  specifically  solicited  on 
the  following  issues: 

1.  Preapplication  Marketing  PracUces 

The  ECOA  and  Regulation  B  prohibit 
discrimination  by  a  creditor  against  an 
applicant — a  person  who  has  requested 
or  received  credit — on  a  prohibited  basis 
regarding  any  aspect  of  a  credit 
transaction.  Credit  transaction  is 
defined  in  the  regulation  as  every  aspect 
of  an  applicant's  dealings  with  a 
creditor  beginning  with  information 
requirements.  Thus,  the  coverage  of  the 
ECOA  is  generally  limited  to  a  person 
who  has,  at  a  minimum,  sought  credit 
information.  However,  the  Board 
recognizes  that  a  person  could  be 
discouraged  from  seeking  credit  or 
credit  information.  Accordingly,  the 
regulation  expressly  prohibits  a  creditor 
from  engaging  in  any  practice  that 
would  discourage  a  reasonable  person 
(on  a  prohibited  basis)  from  applying  for 
credit.  The  official  staff  commentary 
provides  that  a  creditor  is  prohibited 
from  using  words,  symbols,  or  other 
forms  of  communication  in  advertising 
that  express,  imply,  or  suggest  a 
discriminatory  preference  or  a  policy  of 
exclusion,  although  a  creditor  is 
permitted  to  engage  in  affirmative 
advertising  to  solicit  or  encourage 
traditionally  disadvantaged  groups  to 
apply  for  credit. 

Aside  from  the  prohibition  against 
discouragement,  the  ECOA  has  not  been 
interpreted  to  apply  to  a  creditor's 
preapplication  marketing  practices — 
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such  as  the  selection  of  persons 
solicited  for  a  credit  card. '  Creditors  use 
a  number  of  techniques  to  decide  to 
whom  solicitations  will  be  sent.  For 
instance,  creditors  will  often  specify 
criteria  to  credit  bureaus,  which  then 
utilize  credit  reports  to  compile  mailing 
lists  that  identify  potential  applicants 
who  meet  those  criteria.  This  marketing 
technique — involving  prescreened 
solicitations — is  usually  carried  out 
through  mailed  solicitations  as  well  as 
by  telemarketing.  Because  individuals 
selected  through  the  prescreening 
process  have  not  requested  credit,  they 
are  not  deemed  to  be  applicants  for 
purposes  of  Regulation  B  when  the 
prescreening  occurs.  It  is  only  after  the 
individuals  respond  to  a  creditor's 
invitation  that  the  regulation  applies. 

During  the  1985  review  of  Regulation 
B,  the  Board  considered  whether 
prescreened  solicitations  should  be 
covered  by  the  regulation.  It  was 
generally  recognized  that  prescreened 
solicitations  could  result  in  a  greater 
availability  of  credit  for  consumers. 
Also,  there  was  no  evidence  at  that  time 
that  creditors  were  improperly  making 
use  of  prohibited  characteristics. 
Therefore,  the  Board  deemed  it 
unnecessary  to  modify  the  regulation. 

The  Board  recognizes  that 
prescreening  on  a  prohibited  basis  may 
facihtate  the  identification  of  potential 
customers  and  provide  greater  access  to 
credit  for  some  consumers.  For  example, 
some  creditors  have  used  age  to  target 
"older"  individuals  for  credit 
solicitations  and  related  financial 
services.  However,  the  Board  and  the 
other  banking  agencies  have  also  found 
instances  in  which  creditors,  primarily 
in  the  credit  card  industry,  have  used 
age  to  exclude  youth  and  elderly 
persons  from  receiving  solicitations  for 
preapproved  credit.  Given  the  potential 
for  using  prohibited  bases  in 
prescreening  to  improperly  exclude 
certain  categories  of  individuals,  the 
Board  seeks  to  gain  a  better 
understanding  of  current  practices,  and 
sohcits  comment  on  how  and  to  what 
extent  creditors  are  using  any  prohibited 
bases  in  preappHcation  marketing. 

2.  Inquiry  v.  Application 

Regulation  B  allows  creditors  to 
establish  their  own  application 
procedures,  including  what  and  how 
much  information  to  provide  to 
consumers  who  request  information 


'  The  Fair  Housing  Act  (FHA).  which  bars 
discrimination  in  housing-related  transactions, 
differs  in  its  treatment  of  prescreened  solicitations. 
The  FHA  has  been  interpreted  to  prohibit  persons 
from  prescreening  on  a  prohibited  basis,  whereas 
the  ECOA  permits  any  prescreening  since  only 
"applicants"  receive  the  protections  of  the  act. 


before  applying  for  credit.  Creditors  and 
others  have  expressed  concern  that  the 
current  distinction  under  Regulation  B 
between  an  inquiry  and  an  application 
is  difficult  to  apply.  The  rule 
distinguishes  between  an  inquiry  and  an 
application  based  on  what  the  creditor 
communicates  to  the  consumer.  When  a 
consumer  requests  credit  information, 
this  inquiry  may  entail  a  discussion  of 
the  consumer's  credit  characteristics. 
Creditors  have  suggested  that  under  the 
regulation  it  is  unclear  when  a  creditor 
is  simply  providing  information  rather 
than  communicating  a  credit  decision — 
for  example,  when  the  creditor  explains 
its  undenvriting  standards  in  the 
context  of  the  applicant's  credit 
characteristics.  A  creditor  is  required  to 
notify  a  consumer  of  action  taken 
(including,  as  appropriate,  a  notice  of 
adverse  action)  if  in  response  to  a 
consumer's  request  for  credit 
information  the  creditor  communicates 
a  decision  not  to  extend  credit. 

Creditors  say  that  it  is  burdensome  to 
provide  an  adverse  action  notice  to 
every  consumer  who  is  provided  with 
negative  information  in  the  information- 
gathering  process.  Also,  they  suggest 
that  some  consumers  might  be 
concerned  about  receiving  adverse 
action  notices  when  they  are  merely  in 
the  process  of  gathering  information  to 
shop  for  a  loan. 

Most  questions  that  the  Board 
receives  regarding  the  distinction 
between  an  inquiry  and  an  application 
arise  in  mortgage  processes.  With  the 
increased  use  of  prequalifications, 
preapprovals,  and  interactive  loan- 
calculation  tools  provided  over  the 
Internet,  creditors  have  had  difficulty 
determining  whether  a  notice  is 
required.  Sometimes,  what  begins  with 
a  creditor  providing  information  turns 
into  an  evaluation  of  creditworthiness. 

With  prequalifications  or 
preapprovals,  consumers  begin  their 
loan-shopping  by  approaching  a  lender 
to  determine  the  price  of  a  home  they 
could  afford.  In  this  process,  creditors 
often  obtain  and  review  the  consumer's 
credit  report  for  a  more  accurate  picture 
of  the  consumer's  debt  obHgations  and 
credit  history.  In  most  cases,  the  •  \  ^ 

consumer  has  not  identified  a  specific 
property,  nor  is  the  consumer 
necessarily  ready  to  seek  a  loan  from  a 
particular  creditor. 

Some  creditors  provide  loan- 
calculation  tools  on  their  home  page  on 
th6  Internet;  and  consumers  are  able  to 
calculate  the  price  of  a  home  they  could 
afford  by  entering  information  about 
income  and  other  data.  Some  programs 
will  calculate  the  maximum  amount  for 
which  the  consumer  could  qualify. 
Other  programs  encourage  the  consumer 


to  call  the  financial  institution  when 
information  has  been  entered  and  it 
appears  from  the  calculation  that  the 
consumer  would  not  quaUfy  for  a 
mortgage  due  to,  for  example,  low 
income  and  high  debt.  Some  creditors' 
home  pages  enable  the  consumer  to  take 
the  next  step  of  applying  to  the  financial 
institution  for  a  home  loan. 

In  determining  whether  it  is  possible 
to  provide  additional  guidance  to  clarify 
the  distinction  between  an  inquiry  and 
application,  the  Board  believes  it  is 
important  to  encourage  creditors  to 
provide  information,  counseling,  and 
assistance  to  consumers  seeking  credit 
information.  The  sharing  of  information 
through  counseUng  programs,  such  as 
home-ownership  counseling,  is  a  prime 
example.  In  home-ownership 
counseling,  a  third-party  organization 
and  financial  institution  may  partner  to 
counsel  potential  home  buyers — 
typically  first-time  home  buyers  and. 
often  but  not  necessarily,  low-income 
home  buyers — on  how  to  obtain  a 
mortgage.  A  credit  report  is  often 
obtained  to  determine  the  consumer's 
financial  position  and  to  assist  in  an 
ongoing  counseling  process  that  could 
span  a  year  or  longer.  In  some  programs, 
the  third-party  organization  may  not 
only  provide  counseling  services,  but 
also  may  prescreen  applicants  for  the 
lender.  The  Board  solicits  comment  on 
whether  the  more  formal  the  process 
becomes  in  providing  information, 
counseling,  and  assisting  potential 
applicants — for  example,  verifying 
credit  information,  or  prescreening 
applicants — ^the  more  the  process 
should  be  treated  as  an  application.  The 
Board  also  solicits  comment  on  the 
following: 

(1)  Should  the  Board  devise  a 
different  test  for  determining  when  an 
informal  discussion  becomes  an 
application?  If  yes,  what  should  be  the 
test? 

(2)  Should  the  Board  seek  to  estabUsh 
a  "bright-hne"  test?  For  example, 
should  an  inquiry  become  an 
apphcation  when  a  creditor  evaluates  or 
verifies  credit  information  through 
third-party  information  (such  as  by 
obtaining  a  credit  report  or  credit 
score)? 

(3)  When,  if  at  all,  would  the  use  of 
an  interactive  loan-calculation  tool 
constitute  an  application? 

(4)  Is  it  possible  or  desirable  to  apply 
the  current  notification  rules  to  home- 
owmership  counseling  programs?  If  not, 
how  should  the  rules  be  designed  to 
distinguish  education-oriented 
counseling  from  advice  offered  by  a 
lender,  for  example,  to  a  consumer 
requesting  a  prequalification  decision? 
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(5)  Are  there  some  honje-ownership 
counseling  programs  that  have  elements 
of  both  counseling  and  applications 
such  that  they  should  be  distinguished 
from  education-oriented  counseling? 

(6)  Does  the  issue  of  distinguishing  an 
inquiry  from  an  application  also  arise  in 
nonmortgage  processes?  If  so,  what  are 
some  of  the  distinguishing 
characteristics  of  such  processes? 
Would  a  test  developed  for  mortgage 
processes  be  effective  for  nonmortgage 
processes? 

3.  Voluntary  Data  Collection 

Regulation  B  generally  prohibits 
creditors  from  inquiring  about  an 
applicant's  sex,  marital  status,  race, 
color,  religion,  and  national  origin.  This 
provision  was  included  in  the 
regulation  in  the  belief  that  if  creditors 
did  not  have  this  information,  they 
could  not  use  it  to  discriminate  against 
appUcants.  At  the  same  time,  exceptions 
to  this  prohibition  were  also  included  in 
Regulation  B.  The  regulation  requires 
creditors  to  collect  "monitoring  • 
information"  (age,  sex,  marital  status, 
and  race  or  national  origin]  for  mortgage 
loan  applicants.  This  requirement  was 
added  because  of  the  specific  concern 
that  the  data  was  needed  to  help  detect 
mortgage  lending  discrimination. 

The  regulation  also  allows  creditors  to 
collect  data  if  required  by  another 
regulation,  order,  or  agreement  of  a 
court  or  enforcement  agency  to  monitor 
or  enforce  compliance  with  the  ECOA, 
Regulation  B,  or  any  other  federal  or 
state  statute  or  regulation.  This 
excepdon  was  included  in  the 
regulation  so  that  lenders  would  not 
have  to  choose  between  competing 
regulations  or  statutes.  For  example, 
creditors  can  collect  data  pursuant  to 
the  Home  Mortgage  Disclosure  Act 
without  concerns  about  violating 
Regulation  B. 

In  April  1995,  the  Board  published  for 
comment  a  proposed  amendment  to 
Regulation  B  that  would  have  allowed, 
but  not  required,  creditors  to  collect 
information  about  an  applicant's  sex, 
marital  status,  race,  color,  and  national 
origin  for  nonmortgage  credit  products. 
The  regulation  would  have  continued  to 
bar  creditors  from  considering  this 
information  in  a  credit  decision.  In 
December  1996,  the  Board  withdrew  the 
proposed  amendment,  noting  that  this 
issue  might  be  more  appropriate  for  the 
Congress  to  consider. 

Since  issuance  of  the  final  action,  the 
Board  has  received  requests  from  the 
other  federal  financial  regulatory 
agencies,  creditors,  and  community 
groups  asking  for  further  consideration 
of  this  matter.  The  Board  believes  that 
in  light  of  the  overall  review  of 


Regulation  B  it  is  appropriate  to 
evaluate  whether  the  prohibition  on 
data  collection  should  be  changed.  The 
Board  solicits  comment  on  whether  to 
consider  amending  Regulation  B  to 
remove  the  prohibition  barring  creditors 
from  collecting  certain  information 
about  applicants  for  nonmortgage  credit 
products. 

4.  Definition  of  Creditor 

The  ECDA  and  Regulation  B  prohibit 
a  creditor  from  discriminating  against 
an  apphcant  on  a  prohibited  basis 
regarding  any  aspect  of  a  credit 
transacticBi.  The  ECOA's  definition  of 
creditor  includes  anyone  who  "regularly 
extends"  or  "regularly  arranges  for"  the 
extension  of  credit.  Regulation  B 
combines  the  concepts  and  defines  a 
creditor  as  a  person  who,  in  the 
ordinary  course  of  business,  regularly 
participates  in  the  decision  of  whether 
or  not  to  extend  credit,  including 
persons  such  as  a  potential  purchaser  of 
an  obhgation  who  influences  the 
decision  of  whether  or  not  to  extend 
credit.  For  purposes  of  §§  202.4  and 
202.5(a)  (the  prohibitions  against 
discrimination  and  discouragement), 
brokers  or  others  who  regularly  refer 
applicants  to  creditors  (or  who  select  or 
offer  to  select  creditors  to  whom 
applications  can  be  made)  are  also 
deemed  creditors. 

As  creditors  expand  their  distribution 
systems  for  lending  services  and 
products,  they  have  increasingly  asked 
for  guidance  about  how  the  definition  of 
"creditor"  applies  when  a  lender  acts  in 
conjunction  with  other  parties  and 
discrimination  occurs.  The  question 
could  arise  in  the  context  of  transactions 
in  which  a  mortgage  broker 
discriminates  in  originating  loans  that 
are  funded  by  or  closed  in  the  name  of 
the  lender,  for  example,  and  also  could 
arise  in  other  types  of  lending,  such  as 
automobile  financing. 

Regulation  B  provides  that  a  person 
(who  may  otherwise  be  a  creditor)  is  not 
a  creditor  regarding  a  violation  of  the 
ECOA  or  the  regulation  committed  by 
another  creditor  unless  the  person  knew 
or  had  reasonable  notice  of  the  act, 
practice,  or  policy  that  constituted  the 
violation  before  becoming  involved  in 
the  credit  transaction.  The  Board  solicits 
comment  on  whether  it  is  desirable  or 
feasible  to  provide  further  guidance  in 
this  area,  such  as  the  circumstances 
under  which  a  creditor  is  deemed  to 
have  knowledge  of  the  acts  of  other 
parties  when  the  creditor  has 
participated  in  the  decision  to  extend 
credit  or  set  the  credit  terms. 

Comment  is  soHcited  on  the 
following: 


(1)  Is  it  feasible  for  the  regulation  to 
provide  more  specific  guidance  given 
that  most  issues  will  depend  on  the 
facts  of  a  particular  case? 

(2)  Should  the  current  test — ^which 
relies  on  whether  a  person  knew  or  had 
reasonable  notice  of  an  act  of 
discrimination — ^be  modified?  If  so,  in 
what  way? 

(3)  Should  the  regulation  address 
whether,  and  under  what 
circimistances,  a  creditor  must  monitor 
the  pricing  or  other  credit  terms  when 
another  creditor  (for  example,  a  broker) 
participates  in  the  transactions? 

5.  Documentation  for  Business  Credit 

Currently,  Regulation  B  requires 
written  applications  if  the  credit  is 
primarily  for  the  purchase  or 
refinancing  of  an  applicant's  principal 
dwelling.  This  rule  does  not  apply  to 
business  credit.  Many  requests  for 
business  credit  are  made  orally  or 
without  a  formal  written  application.  In 
such  cases,  a  creditor  usually  requests 
that  the  applicant  submit  a  financial 
statement  for  evaluation.  As  a  general 
rule,  Regulation  B  prohibits  creditors 
from  requiring  the  signature  of  a  person 
other  than  the  applicant  on  any  credit 
instrument  where  the  applicant  is 
individually  creditworthy.  Where  the 
financial  statement  offered  to  support 
the  business  credit  lists  jointly  held 
property  and  is  signed  by  both  owners, 
some  creditors  are  treating  the  financial 
statement  as  a  joint  application. 
Accordingly,  both  owners  often  are 
required  to  sign  the  note — even  where 
the  request  for  credit  is  being  made  by 
only  one  of  the  property  owners.  The 
Bo^  does  not  believe  that  a  joint 
property  owner's  signature  on  a 
financial  statement  to  attest  to  the 
accuracy  or  veracity  of  information  is 
definitive  evidence  of  a  joint 
application. 

Without  documentation  in  the  files 
other  than  the  financial  statement, 
institutions  may  be  required  to  ^>end 
considerable  time  and  expense 
establishing  that  an  application  was  for 
joint,  rather  than  individual,  credit.  In 
addition,  agencies  that  examine  for 
compliance  with  Regulation  B  may 
impose  costs  and  other  burdens  on 
institutions  when  it  is  difficult  to 
determine  whether  a  joint  property 
owner  actually  intended  to  be  a  joint   . 
applicant.  Accordingly,  the  Board  has 
been  asked  to  revise  the  regulation  to 
provide  guidance  on  what  mechanisms 
may  be  used  by  creditors  to-establish  a 
joint  property  owner's  intent  to  apply 
for  joint  business  credit. 

The  Board  solicits  comment  on  the 
following: 
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(1)  What  are  some  mechanisms 
through  which  evidence  of  an 
application  for  joint  credit  can  be 
estabhshed? 

(2)  Should  the  Board  provide 
guidance  to  clarify  the  mechanisms 
through  which  an  application  for  joint 
credit  can  be  evidenced?  If  not,  how  can 
creditors  ensure  that  their  practices  do 
not  violate  the  regulation? 

6.  Business  Credit  Exemptions 

The  ECOA  authorizes  the  Board  to 
exempt  a  class  of  transactions,  or  a 
particular  type  of  transaction  within  a 
class,  if  the  Board  determines  that  the 
application  of  all  or  part  of  the 
regulation  to  such  transactions  would 
not  contribute  substantially  to 
effectuating  the  purposes  of  the 
regulation.  Piirsuant  to  Section  703  of 
the  ECOA,  the  Board  has  exercised  its 
authority  to  exempt  business  credit  from 
certain  notification  and  record  retention 
requirements  for  consumer  credit  if  the 
business  had  gross  revenues  in  excess  of 
SI  million  in  its  preceding  fiscal  year, 
or  if  the  business  requested  an  extension 
of  trade  credit,  credit  incident  to  a 
factoring  agreement,  or  other  similar 
types  of  business  credit. 

Amendments  to  the  ECOA  contained 
in  the  Women's  Business  Ownership 
Act  of  1988  require  the  Board  to-review 
exemptions  after  five  years  to  determine 
whether  an  additional  extension  is 
appropriate.  While  the  exemptions  for 
certain  business  credit  do  not  affect  the 
basic  prohibition  against  discrimination 
in  credit  transactions,  the  exemptions 
do  reduce  burden  for  creditors  by 
modifying  the  notice  requirements  of 
the  regulation  imder  §  202.9(a)(3)  and 
the  record  retention  rules  under 
§  202.12(b)(5).  The  Board  solicits 
comment  on  whether  these  exemptions 
are  still  appropriate. 

7.  Other  Issues 

The  Board  solicits  comments  on  any 
other  broad  policy  issues  that  should  be 
addressed  in  the  regulation. 

By  order  of  the  Board  of  Governors  of  the 
•Federal  Reserve  System,  March  6, 1998. 
WiUiom  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  98-6325  Filed  3-11-98;  8:45  am] 
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Home  Mortgage  Disclosure 
agency:  Board  of  Governors  of  the 
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ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  Pursuant  to  its  Regulatory 
Planning  and  Review  Program,  the 
Board  is  imdertaking  a  review  of 
Regulation  C  (Home  Mortgage 
Disclosure).  The  purpose  of  the  review 
is  to  identify  ways  in  which  the  Board 
could  revise  Regulation  C  to  clarify  and 
simplify  the  regulatory  language; 
respond  to  technological  and  other 
developments;  reduce  undue  regulatory 
burden  on  the  industry;  delete  obsolete 
provisions;  and  improve  the  quality  and 
usefulness  of  the  data.  To  gather 
information  necessary  for  this  review 
and  to  ensure  the  participation  of 
interested  parties,  the  Board  is  soliciting 
comment  on  several  specific  issues, 
while  also  soliciting  comment  generally 
on  potential  revisions  to  the  regulation. 
DATES:  Comments  must  be  received  by 
May  29, 1998. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1001,  and  may  be  mailed 
to  Wilham  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  received  will  be  available  for 
inspection  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.12  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Gell  or  John  C.  Wood,  Senior 
Attorneys,  or  Pamela  Morris 
Bliunenthal,  Staff  Attorney,  Division  of 
Consiuner  and  Commiuiity  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
(202)  452-2412;  for  the  hearing 
impaired  only,  Diane  Jenkins, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  HMDA  and 
Regulation  C 

The  Home  Mortgage  Disclosure  Act  of 
1975  (HMDA)  (12  U.S.C.  2801  et  seq.) 
requires  institutions  to  collect  and 
report  data  about  home  purchase  and 
home  improvement  loans.  Institutions 
must  report  data  for  loans  originated  or 
purchased,  as  well  as  for  loan 
appUcations  that  do  not  result  in  an 
origination.  Regulation  C,  which  carries 
out  the  act,  requires  institutions  to 


report  information  about  the  application 
or  loan:  the  application  date,  the  action 
taken  and  the  date  of  that  action,  the 
loan  amoimt,  and  the  loan  type  and 
purpose.  Institutions  must  also  report 
data  about  applicants  or  borrowers:  their 
race,  sex,  and  income.  Finally, 
institutions  must  report  the  property 
location  and  occupancy  status,  and 
identify  the  type  of  purchaser  for  loans 
that  they  sell. 

Institutions  report  this  information  to 
their  supervisory  agencies  on  an 
appUcation-by-application  basis  using  a 
register  format.  Institutions  must  make 
this  register  available  to  the  public,  with 
certain  fields  redacted  to  preserve 
applicants'  privacy.  In  addition,  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC),  on  behalf 
of  the  supervisory  agencies,  compiles 
this  information  and  prepares 
individual  disclosxue  statements  for 
each  institution,  aggregate  reports  for  all 
covered  institutions  in  each 
metropolitan  statistical  area  (MSA),  and 
other  reports.  Individual  disclosure 
statements  are  available  to  thepubUc 
from  each  institution,  and  disclosure 
statements  and  aggregate  reports  are 
available  at  central  depositories  in  each 
MSA. 

The  purpose  of  HMDA  is  threefold. 
One  purpose  is  to  provide  the  public 
and  government  officials  with 
information  that  will  help  show 
whether  financial  institutions  are 
serving  the  housing  needs  of  the 
neighborhoods  and  communities  in 
which  they  are  located.  A  second 
purpose  is  to  help  public  officials  target 
public  investments  to  promote  private 
investments  in  neighborhoods  where 
investment  is  needed.  Finally,  the 
collection  and  disclosure  requirements 
provide  data  that  assist  in  identifying 
pK)ssible  discriminatory  lending  patterns 
and  enforcing  antidiscrimination 
statutes. 

HMDA  specifies  the  data  that 
institutions  must  collect  and  report. 
Because  of  the  voliune  of  information 
that  must  be  aggregated  (in  1996,  the 
data  reflected  14.8  miUion  loans  and 
applications)  institutions  must 
standardize  the  data  reports  and 
generally  submit  them  to  their 
supervisory  agency  in  a  machine- 
readable  form.  The  Board  has  imposed 
few  additional  items  of  data  collection 
beyond  those  in  the  statute.  To  facilitate 
data  retrieval,  each  entry  in  the 
institution's  HMDA  loan/application 
register  (HMDA-LAR)  must  contain  a 
unique  identifier.  Each  entry  must  also 
contain  the  application  date  and  the 
action  taken  date.  Institutions  must 
distinguish  loans  to  purchase  or 
improve  multifamily  dwellings  from 
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other  home  purchase  or  home 
improvement  loans. 

II.  Review  of  Regulation  C 

Pursuant  to  the  Board's  Regulatory 
Planning  and  Review  Program,  the 
Board  has  undertaken  a  review  of 
Regulation  C  to  determine  whether 
revisions  might  be  made  to  improve  the 
regulation.  The  regulation  was  last 
reviewed  in  1988,  when  the  Board  made 
organizational  and  technical  changes  to 
reduce  burden.  As  discussed  below,  the 
Board  has  identified  several  possible 
areas  for  revision.  The  Board  invites 
comments  on  these  and  any  other  issues 
that  might  warrant  review.  After 
evaluating  the  comments,  the  Board  will 
publish  a  proposed  rule  for  public 
comment. 

Concurrently,  the  Board  is  also 
undertaking  a  review  of  Regulation  B 
(Equal  Credit  Opportunity);  an  advance 
notice  of  proposed  rulemaking  is 
published  elsewhere  in  today's  Federal 
Rmster. 

Comment  is  specifically  solicited  on 
the  following  issues: 

1.  Reporting  Preapprovals 

HMDA  and  Regulation  C  require 
lenders  to  report  data  regarding 
applications  for  mortgage  loans  that  do 
not  result  in  originations.  Under 
Regulation  C,  an  application  is  defined 
as  an  oral  or  written  request  for  a  home 
purchase  or  home  improvement  loan 
that  is  made  according  to  the  procedures 
established  by  the  lender  for  the  type  of 
credit  requested.  Currently,  a  creditor 
that  makes  a  preliminary  decision  about 
a  potential  applicant's  creditworthiness 
before  receiving  a  formal  application 
does  not  report  the  decision — whether 
the  decision  involves  a 
"prequalification"  following  a  cursory 
review  or  involves  comprehensive 
underwriting  that  could  result  in  an 
approval  subject  to  the  applicant's 
finding  an  acceptable  property  (a 
"preapproval").  Following  a 
preapproval,  home  buyers  identify  the 
property  they  wish  to  purchase  and 
lenders  evaluate  information  relating  to 
the  property  offered  as  security  for  the 
loan.  Preapprovals  that  lead  to  an 
origination  are  reported  on  the  HMDA- 
LAR.  Currently,  requests  for 
preapprovals  that  result  in  denials  are 
not  reported. 

To  tne  extent  that  reliance  on 
preapprovals  becomes  standard  industry 
practice,  the  application  data  could 
become  less  useful  for  the  intended 
purpose  of  providing  a  basis  for 
comparison  regarding  a  creditor's 
lending  decisions.  If  potential  borrowers 
are  denied  at  the  preapproval  stage  and 
preapproval  decisions  are  not  reported. 


the  reported  denials  may  not  be  fully 
representative  of  a  lender's  credit 
decisions.  The  Board  has  been  asked  to 
consider  requiring  creditors  to  collect 
and  report  preapprovals,  using  a  special 
code  to  distinguish  them  from  formal 
applications.  Comment  is  requested  on 
all  aspects  of  the  issue  including  the 
following: 

(1)  Has  the  practice  of  preapprovals 
become  common  enough  to  suggest  the 
need  for  ccrverage  under  Regulation  C? 

(2)  In  preapproval  transactions,  the 
creditor  may  lack  some  of  the  data 
called  for  by  the  HMDA-LAR.  For 
example,  the  loan  amount  may  be 
preliminary  and  the  consumer  often  has 
not  identified  a  property  address.  What 
level  of  information  would  make  the 
reporting  of  data  on  preapprovals 
useful?  More  generally,  at  what  stage  in 
the  loan  application  process  would  data 
regarding  these  decisions  better  reflect 
the  pattern  of  a  creditor's  lending 
practices? 

(3)  Does  reporting  preapproval 
requests  represent  a  potentially  greater 
burden  than  reporting  other 
transactions?  Are  there  reporting 
distinctions,  in  either  the  level  of 
information  or  the  type  of  preapprovals, 
that  would  minimize  the  burden? 

(4)  Home-ownership  counseling 
programs  sometimes  share  similarities 
with  preapproval  programs.  Some 
home-ownership  counseling  programs 
may  target  low-  and  moderate-income 
consumers;  others  are  available  to  any 
first-time  home  buyer  and  have 
elements  of  both  counseling  and  credit 
evaluation.  The  more  formal  the  process 
of  providing  information  and  assistance 
becomes — for  example,  by  verifying 
credit  information — the  more  the 
counseling  process  resembles  a 
preapproval.  The  Board  believes  it  is 
important  to  ensure  that  creditors  are 
not  discouraged  from  providing 
assistance  to  consumers  seeking  credit 
information  through  counseling 
programs.  Consequently,  the  Board 
solicits  comment  on  ways  to  distinguish 
counseling  programs  from  preapproval 
programs  so  as  not  to  discourage 
creditors  from  providing  information, 
assistance,  and  counseling  to  consumers 
shopping  for  credit. 

(5)  One  approach  for  reporting 
preapproval  decisions  would  be  to  track 
the  requirements  of  Regulation  B  (Equal 
Credit  Oppwrtunity)  and  require 
reporting  of  all  requests  that  require  an 
adverse  action  notice  under  Regulation 
B.  If  a  creditor  evaluates  information 
about  a  consumer,  decides  to  decline 
the  request,  and  communicates  the 
decision  to  the  consumer.  Regulation  B 
requires  the  creditor  to  treat  the  request 
as  an  application  and  send  a  notice  of 


adverse  action.  Currently  under 
Regulation  C,  creditors  are  instructed 
not  to  report  preapproval  decisions, 
even  if  under  Regulation  B  they  are 
required  to  give  adverse  action  notices 
on  preapproval  requests  that  are  denied. 
One  disadvantage  to  this  approach  is 
that  only  denials  would  be  reported. 

(6)  Would  tracking  the  requirements 
of  Regulation  B  work  better  if  that 
regulation  were  revised  along  with 
Regulation  C  to  establish  a  "bright-line" 
test  that  distinguished  between  an 
inquiry  and  an  application?  Suppose 
that,  imder  both  regulations,  an  inquiry 
(or  request  for  a  preapproval)  would  be 
treated  as  an  application  only  if  a 
creditor  evaluated  or  verified  credit 
information  through  third  party 
information  (such  as  by  obtaining  a 
credit  report  or  credit  score). 

2.  Reporting  Refinancings  and  Home 
Improvement  Loans 

Regulation  C  provides  considerable 
flexibility  in  the  reporting  of  refinancing 
transactions  in  order  to  minimize 
compliance  burden.  A  creditor,  at  its 
option,  may  report  a  refinancing 
transaction  under  one  of  several  tests:  if 
the  existing  obligation  was  a  reportable 
transaction  under  Regulation  C;  if  the 
existing  obligation  was  secured  by  a  lien 
on  a  dwelling:  or  if  the  new  transaction 
will  be  secured  by  a  lien  on  a  dwelling. 
This  approach,  adopted  in  1995,  is 
intended  to  facilitate  compliance  by 
allowing  lenders  to  report  all  dwelling- 
secured  refinances. 

Some  reporting  institutions  as  well  as 
users  of  the  HMDA  data  believe  this  rule 
makes  the  resulting  data  difficult  to 
analyze  and  of  limited  value.  They  note 
that  the  data  merge  refinancings  to 
reduce  the  borrower's  interest  rate  on  a 
home  mortga^  with  newly  home- 
secured  loans  used  by  the  borrower  to 
consolidate  and  replace  previously 
unsecured  consumer  loans  such  as 
credit  card  debt. 

The  Home  Mortgage  Disclosure  Act 
requires  the  reporting  of  information 
about  mortgage  loans  in  part  to 
determine  whether  lenders  are  meeting  . 
the  housing  needs  of  their  communities. 
The  act  defines  a  "mortgage  loan"  as  (1) 
a  loan  secured  by  residential  real 
property  or  (2)  a  home  improvement 
loan.  Regulation  C  implements  the  act 
by  establishing  a  "purpose  test"  and 
requiring  lenders  to  report  loans  for  the 
purpose  of  home  purchase  or  home 
improvement,  and  the  refinancings  of 
those  loans.  By  expanding  the  definition 
of  "refinancing,"  the  Board  broadened 
that  category  to  include — at  the 
institution's  option — all  dwelling- 
secured  loans,  regardless  of  the  purpose 
of  the  original  loan.  The  Board  solicits 
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comment  on  whether  the  reporting 
categories  should  be  further  modified. 
Comment  is  requested  on  all  aspects  of 
the  issue  including  the  following: 

(1)  Would  a  change  in  the  reporting 
categories  improve  the  usefulness  of  the 
data? 

(2)  Would  a  change  in  the  reporting 
categories  make  compliance  easier  and 
reduce  burden? 

(3)  Would  the  cost  of  a  change  in  the 
reporting  categories  outweigh  any 
possible  benefits? 

3.  Purchased  Loans 

Under  HMDA  and  Regulation  C, 
institutions  must  report  all  loans  that 
they  purchase,  even  those  purchased  in 
bulk  or  in  the  context  of  the  purchase 
of  a  branch.  In  some  circumstances,  this 
requirement  may  impose  a  burden.  For 
example,  some  instituticms  believe  that 
obtaining  the  correct  geographic 
reporting  data  is  more  costly  if  the  loans 
were  originated  many  years  ago  and  the 
entity  that  originated  and  sold  the  loans 
was  not  a  HMDA  reporter. 

The  staff  commentary  to  Regulation  C 
provides  that  a  HMDA  reporter  need  not 
report  loans  acquired  through  a  merger. 
The  Board  has  received  requests  to 
extend  this  merger  exception  to  loans 
acquired  through  the  acquisition  of  a 
branch.  The  Board  has  also  received 
requests  to  exclude  "seasoned" 
purchased  loans,  or  those  that  were  not 
purchased  at  or  shortly  after  the 
origination  of  the  loan.  Comment  is 
requested  on  all  aspects  of  the  issue 
including  the  following: 

(1)  How  useful  is  public  disclosure  of 
data  on  loans  purchased  as  part  of  a 
branch  acquisition?  To  what  extent,  if 
any,  is  it  more  burdensome  to  report 
loans  purchased  as  part  of  a  branch 
acquisition  than  other  purchased  loans? 
If  the  Board  were  to  exclude  loans 
purchased  as  part  of  a  branch 
acquisition,  should  the  exclusion  be 
limited  to  a  purchase  involving  "bricks 
and  mortar?"  What  if  an  institution 
purchased  the  assets  of  a  branch  but  not 
the  liabiHties? 

(2)  Is  there  some  other  way  to  modify 
the  purchased  loan  category  that  would 
improve  the  data  quality  and  reduce 
burden? 

4.  Temporary  Financing 

Regulation  C  excludes  certain  data 
from  HMDA  reporting,  including 
temporary  financing  such  as 
construction  or  bridge  loans.  Some 
institutions  that  make  a  considerable 
number  of  construction  loans  would 
like  to  include  them  with  their  HMDA 
data.  More  generally,  a  number  of 


HMDA  reporters  have  requested  that  the 
Board  define  "temporary  financing." 
Comment  is  requested  on  all  aspects  of 
the  issue  including  the  following: 

(1)  How  useful  would  it  be  for 
creditors  to  disclose  data  on 
construction  lending?  Would  these  data 
be  more  burdensome  to  collect  and 
report  than  data  on  permanent 
financing?  If  the  Board  permitted 
lenders  to  report  construction  loans, 
should  sych  loans  be  reported  with 
home  purchase  loans  or  with  a  separate 
code? 

(2)  Regarding  temporary  financing 
generally,  should  the  Boaird  define  home 
purchase  loans  with  a  term  of  less  than 

a  specified  time  as  temporary?  If  so, 
should  the  threshold  be  one  year?  Two 
years? 

5.  Mobile  Home  Transactions 

Currently,  purchases  or  refinancings 
of  mobile  homes  are  reported  together 
with  purchases  or  refinancings  of 
traditional  homes.  However, 
underwriting  standards  for  transactions 
involving  mobile  homes  may  differ 
significantly  from  transactions  involving 
traditional  homes.  Some  HMDA 
reporters  and  users  of  the  HMDA  data 
have  suggested  that  the  data  would  be 
more  useful  and  easier  to  analyze  if 
transactions  involving  mobile  homes 
were  reported  using  a  separate  code. 
Comment  is  requested  on  all  aspects  of 
the  issue,  including  whether  it  would 
reduce  burden  and  improve  the 
usefulness  of  the  HMDA  data  to  identify 
transactions  involving  mobile  homes 
using  a  special  code. 

6.  Additional  Reporting 

Some  users  believe  that  the  HMDA 
data  would  be  more  useful  if  certain 
additional  pieces  of  info^ation  were 
collected.  For  example,  requiring 
institutions  to  report  the  reasons  for 
denial  could  facilitate  fair  lending 
reviews.  Currently,  only  those 
institutions  supervised  by  the  Office  of 
the  Comptroller  of  the  Currency  and  the 
Office  of  Thrift  Supervision  are  required 
to  report  denial  reasons  (which  is 
voluntary  under  the  statute).  The  data 
reported  voluntarily  show  that  the  level 
of  reporting  varies  by  supervisory 
agency.  For  example,  for  data  collected 
in  1996,  84  percent  of  the  denied  loans 
reported  to  the  Federal  Deposit 
Insurance  Corporation  and  64  percent  of 
the  denied  loans  reported  to  the  Federal 
Reserve  included  denial  reasons.  In 
contrast,  only  27  percent  of  the  denied 
loans  reported  to  the  Department  of 
Housing  and  Urban  Development 
contained  denial  reasons. 


Other  HMDA  users  suggest  that  the 
regulation  should  require  institutions  to 
report  the  appraised  value  of  the 
property  purchased.  This  reporting 
would  allow  users  of  the  data  to 
calculate  a  loan-to-value  ratio.  Comment 
is  requested  on  all  aspects  of  these 
issues  including  the  following: 

(1)  Would  the  public  disclosure  of 
data  concerning  denial  reasons  or 
property  value  further  the  purposes  of 
HKODA,  and  in  what  way? 

(2)  Are  there  practical  difficulties  in 
obtaining  and  reporting  these  data? 

(3)  What  costs  would  be  involved  in 
reporting  denial  reas(»is  or  property 
value? 

7.  Reorganization  of  the  Regulation  and 
Appendices 

Ciurently,  institutions  have  a  variety 
of  sources  to  assist  them  with  HMDA 
compliance.  Appendix  A  to  Regulation 
C  provides  instructions  for  completing 
the  loan/application  register,  and 
Appendix  B  provides  instructions  for 
completing  the  data  collection  form.  In 
addition,  the  Board  issued  a  staff 
commentary  (as  Supplement  I  to  the 
regulation),  and  the  FFIEC  publishes  the 
Guide  to  H\fDA  Reporting:  Getting  it 
Right!  The  Board  will  consider 
reorganizing  the  regulation,  appendices, 
and  supplement  to  clarify  and  simpHfy 
the  presentation  of  the  material,  and 
thereby  reduce  burden.  Comment  is 
requested  on  all  aspects  of  the  issue 
including  the  following: 

(1)  Would  it  lessen  burden  if  the 
interpretive  material  from  the 
instructions  were  incorporated  into  the 
commentary  and  the  instructions  were 
converted  into  simple  code 
descriptions? 

(2)  Could  the  regulation  be  organized 
to  present  information  more  clearly  (for 
example,  by  consolidating  the  coverage 
requirements  currently  found  in  both 
the  definitional  section  and  the 
exemptions  sections  in  a  single 
"coverage"  section)?  Would  the  burden 
of  learning  a  reorganized  regulation 
outweigh  the  benefits  of  simpUfication 
and  clarification? 

8.  Other  Issues 

The  Board  solicits  comments  on  any 
other  broad  policy  issues  that  should  be 
addressed  in  the  regulation. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  6, 1998. 
Wiiliun  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  98-6326  Filed  3-11-98;  8:45  am] 
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hnplefnentation  of  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996;  Finai  Rule 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  On  July  2,  1997.  HUD 
published  a  rule  proposing  to 
implement  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996  (NAHASDA). 
NAHASDA  reorganizes  the  system  of 
Federal  housing  assistance  to  Native 
Americans  by  eliminating  several 
separate  programs  of  assistance  and 
replacing  them  with  a  single  block  grant 
program.  In  addition  to  simplifying  the 
process  of  providing  housing  assistance, 
the  purpose  of  NAHASDA  is  to  provide 
Federal  assistance  for  Indian  tribes  in  a 
manner  that  recognizes  the  right  of 
Indian  self-determination  and  tribal  self- 
governance.  This  rule  makes  final  the 
policies  and  procedures  set  forth  in  the 
July  2.  1997  proposed  rule,  and  takes 
into  consideration  the  public  comments 
received  on  the  proposed  rule.  As 
required  by  section  106(b)(2)  of 
NAHASDA,  HUD  developed  the 
proposed  and  final  rules  with  active 
tribal  participation  and  using  the 
procedures  of  the  Negotiated 
Rulemaking  Act. 
EFFECTIVE  DATE:  April  13.  1998. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Johnson,  Deputy  Assistant 
Secretary  for  Native  American 
Programs.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW,  Room  4100,  Washington.  DC  20410; 
telephone  (202)  708-0950  (this  is  not  a 
toll-free  numl)er).  Speech  or  hearing- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  The  July  2, 1997  Proposed  Rule 

On  July  2.  1997  (62  FR  35718),  HUD 
published  for  public  comment  a  rule 
proposing  to  implement  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
4101  etseq.)  (NAHASDA).  NAHASDA 
streamlines  the  process  of  providing 
housing  assistance  to  Native  Americans. 


Specifically,  it  eliminates  several 
separate  programs  of  assistance  and 
replaces  them  with  a  single  block  gremt 
program.  In  addition  to  simplifying  the 
process  of  providing  housing  assistance, 
the  purpose  of  NAHASDA  is  to  provide 
Federal  assistance  for  Indian  tribes  in  a 
manner  that  recognizes  the  right  of 
Indian  self-determination  and  tribal  self- 
governance. 

The  July  2,  1997  rule  proposed  to 
implement  NAHASDA  in  a  new  24  CFR 
part  1000.  Part  1000  is  divided  into  six 
subparts  (A  through  F),  each  describing 
the  regulatory  requirements  for  a 
different  aspect  of  NAHASDA.  The 
Committee  elected  to  present  new  part 
1000  in  a  "Question  and  Answer" 
format.  Additionally,  the  rule  as  much 
as  practicable  did  not  repeat  statutory 
language.  A  reader  was  therefore 
required  to  have  the  statute  available 
while  reading  the  rule. 

The  July  2,  1997  rule  also  proposed  to 
make  several  conforming  amendments 
to  HUD's  existing  Indian  housing 
regulations.  For  example,  the  rule 
proposed  to  remove  24  CFR  part  950 
from  the  Code  of  Federal  Regulations. 
Part  950,  which  sets  forth  the  regulatory 
requirements  for  the  "old"  system  of 
funding,  was  made  obsolete  by 
NAHASDA. 

The  rule  also  proposed  to  redesignate 
24  CFR  part  953  (Community 
Development  Block  Grants  for  Indian 
tribes  and  Alaskan  Native  Villages)  and 
24  CFR  part  955  (Loan  Guarantees  for 
Indian  Housing)  as  24  CFR  parts  1003 
and  1005,  respectively.  These 
redesignations  were  designed  to 
consolidate  HUD's  Indian  housing 
regulations  in  the  "1000  series"  of  title 
24,  and  assist  program  participants  by 
presenting  uniformity. 

Finally,  the  July  2,  1997  rule  proposed 
amendments  to  the  regulations  currently 
set  forth  in  part  955.  These  revisions 
were  designed  to  reflect  the 
amendments  made  by  NAHASDA  to 
section  184  of  the  Housing  and 
Community  Development  Act  of  1992 
(12  U.S.C.  1715z-13a). 

The  July  2,  1997  proposed  rule 
provided  a  detailed  description  of  the 
amendments  to  title  24  of  the  CFR. 

II.  Negotiated  Rulemaking. 

Section  106(b)(2)(A)  of  NAHASDA 
provides  that  all  regulations  required 
under  NAHASDA  be  issued  according 
to  the  negotiated  rulemaking  procedure 
under  subdiapter  II  of  chapter  5  of  title 
5,  United  States  Code.  The  rulemaking 
procedure  referenced  is  the  Negotiated 
Rulemaking  Act  of  1990.  Accordingly, 
the  Secretary  of  HUD  established  the 
Native  American  Housing  Assistance 
and  Self-Determination  Negotiated 


Rulemaking  Committee  (Committee)  to 
negotiate  and  develop  a  proposed  rule 
implementing  NAHASDA. 

The  Committee  consisted  of  58 
members.  Forty-eight  of  these  members 
represented  geographically  diverse 
small,  medium,  and  large  Indian  tribes. 
There  were  ten  HUD  representatives  on 
the  Committee.  Additionally,  three 
individuals  fi-om  the  Federal  Mediation 
and  Conciliation  Service  served  as 
facilitators.  While  the  Committee  was 
much  larger  than  usually  chartered 
under  the  Negotiated  Rulemaking  Act, 
its  larger  size  was  justified  due  to  the 
diversity  of  tribal  interests,  as  well  as 
the  number  and  complexity  of  the  issues 
involved. 

Tribal  leaders  recommended  and  the 
Committee  agreed  to  operate  based  on 
consensus  rulemaking.  The  protocols 
adopted  by  the  Committee  define 
"consensus"  as  general  agreement 
demonstrated  by  the  absence  of 
expressed  disagreement  by  a  Committee 
member  in  regards  to  a  particular  issue. 
HUD  committed  to  using,  to  the 
maximum  extent  feasible  consistent 
with  its  legal  obligations,  all  consensus 
decisions  as  the  basis  for  the  proposed 
rule. 

The  Committee  divided  itself  into  six 
workgroups.  Each  workgroup  was 
charged  with  analyzing  specified 
provisions  of  the  statute  and  drafting 
any  regulations  it  believed  were 
necessary  for  implementing  those 
provisions.  The  draft  regulations 
developed  by  the  workgroups  were  then 
brought  before  the  full  Committee  for 
review,  amendment,  and  approval.  A 
seventh  workgroup  was  assigned  the 
task  of  reviewing  the  approved 
regulations  for  format,  style,  and 
consistent  use  of  terminology. 

During  February.  March,  and  April 
1997  the  Committee  met  four  times.  The 
meetings  were  divided  between 
workgroup  sessions  at  which  regulatory 
language  was  developed  and  full 
Committee  sessions  to  discuss  draft 
regulations  produced  by  the 
workgroups.  Tribal  leaders  were 
encouraged  to  attend  the  meetings  and 
participate  in  the  rulemaking  process. 

It  was  the  Committee's  policy  to 
provide  for  public  participation  in  the 
rulemaking  process.  All  of  the 
Committee  sessions  were  announced  in 
the  Federal  Register  and  were  open  to 
the  public. 

After  the  Negotiated  Rulemaking 
Committee  delivered  a  proposed  rule, 
the  Department  placed  the  rule  in 
clearance  in  accordance  with  its 
customary  procedures  for  the 
finalization  of  proposed  rules.  As  a 
result,  numerous  changes  were 
suggested  by  offices  within  HUD  which 
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had  not  been  part  of  the  negotiated 
rulemaking  prooess.  The  Department 
did  not  send  up  a  "red  flag"  or  adjust 
its  customary  process,  notwithstanding 
the  fact  that  the  proposed  rule  was  the 
product  of  a  negotiated  rulemaking 
process.  As  a  result,  changes  were  made 
to  the  negotiated  rule  and  were  not 
communicated  to  the  Negotiated 
Rulemaking  Committee  for  comment 
prior  to  publication. 

After  discussing  conflicting  views  of 
the  propriety  of  the  Department's 
actions,  the  Committee  determined 
(with  HUD  agreement)  that  the 
Department's  changes  would  be  given 
consideration  in  a  manner  similar  to 
pubhc  comments.  As  with  public 
comments,  the  Department's  changes 
were  accepted  by  the  Committee  where 
they  contributed  to  the  clarity  or  legal 
accuracy  of  the  rule,  or  where  they  more 
efliactively  implemented  NAHASDA. 

The  Department  regrets  any 
misimderstanding  its  actions  may  have 
caused. 

m.  Diacusuon  of  Public  Comments  on 
the  July  2, 1997  Proposed  Rule 

The  public  comment  period  on  the 
July  2, 1997  proposed  rule  expired  on 
August  18, 1997.  The  rule  was  of 
significant  interest  to  Indian  country,  as 
demonstrated  by  the  134  pubUc 
comments  submitted  on  the  regulations. 
These  comments  offered  detailed  and 
helpful  suggestions  on  the 
implementation  of  NAHASDA.  The 
Committee  met  during  August, 
September,  and  October  1997  to 
consider  the  public  comments  and 
develop  this  final  rule.  This  section  of 
the  preamble  presents  a  siunmary  of  the 
significant  issues  raised  by  the  pubUc 
commenters  on  the  July  2, 1997 
proposed  rule,  and  the  Committee's 
responses  to  these  comments.  For  the 
convenience  of  readers,  the  discussion 
of  the  public  comments  is  organized  by 
subpart  and  regulatory  section. 

Subpart  A — General 

Subpart  A  contains  the  legal  authority 
and  scope  of  the  regulations.  It  also  sets 
forth  definitions  for  key  terms  used  in 
the  balance  of  the  regulations.  Subpart 
A  also  cross-references  to  other 
applicable  Federal  laws  and  regulations. 
Additionally,  subpart  A  describes  the 
conflict  of  interest  provisions  which  are 
applicable  under  the  new  Indian 
housing  block  grant  program. 

Section  1000.1.  Section  1000.1 
describes  the  applicability  and  scope  of 
24  CFR  part  1000.  The  Committee  has 
made  a  clarifying  amendment  to  this 
provision.  Specifically,  a  sentence  has 
been  added  to  explain  that  to  the  extent 


practicable  the  regulations  do  not  repeat 
statutory  language. 

Section  1000.2.  Several  commenters 
believe  that  the  final  rule  should  restate 
the  trust  responsibility  of  the  United 
States  to  Indian  tribes.  One  of  the 
commenters  recommended  language 
regarding  trust  responsibility  for 
inclusion  in  the  final  rule.  The 
Committee  has  adopted  the  language 
suggested  by  this  commenter  and  added 
a  new  undesignated  paragraph  at  the 
end  of  §  1000.2. 

Section  1000.4.  Several  commenters 
beUeve  that  this  section  did  not 
accurately  reflect  the  objectives  of 
NAHASDA.  The  Committee  has 
addressed  this  concern  by  specifically 
reiterating  the  language  of  NAHASDA 
section  201(a)  which  sets  forth  the 
primary  objective  of  NAHASDA. 

Section  1000.6.  Several  commenters 
objected  to  the  unilateral  change  made 
by  HUD  to  this  section.  Specifically,  the 
language  originally  adopted  by  the 
Conunittee  provided  that  the  new 
hidian  Housing  Block  Grant  (IHBG) 
program  is  a  "formula  driven"  program. 
HUD  revised  this  to  read  "formula  grant 
program."  The  Committee  has  adopted 
the  suggestion  made  by  these 
commenters  to  use  the  original 
regulatory  language.  The  Committee 
believes  this  language  more  accurately 
reflects  the  nature  of  the  IHBG  program. 

Section  1000.8.  Several  commenters 
believe  that  this  section,  which  merely 
cross-referenced  to  HUD's  general 
regulatory  waiver  provision  at  24  CFR 
5.110,  was  imclear.  The  Committee  has 
corrected  this  by  revising  the  section  to 
reiterate  the  language  of  §  5.110. 

Another  commenter  recommended 
that  HUD  should  be  required  to  respond 
to  waiver  requests  within  30  days  of 
receipt  or  the  waiver  should  be 
automatically  approved.  The  authority 
to  grant  regulatory  waivers  rests  solely 
with  the  Secretary.  The  default  approval 
procedure  suggested  by  the  commenter 
would  contradict  this  principle. 
Accordingly,  the  comment  has  not  been 
adopted. 

Section  1000.10.  A  number  of 
comments  were  received  which 
suggested  changes  to  definitions 
contained  in  the  proposed  rule.  The 
Committee  reviewed  each  of  the 
comments  and  determined  as  follows: 

1.  Adjusted  income.  Several 
comments  suggested  excluding  child 
support  from  annual  income.  The 
definition  of  adjusted  income  is 
specified  in  the  statute.  The  statutory 
definition  allows  the  Indian  tribe  to 
include  in  its  Indian  Housing  Plan  (IHP) 
other  amounts  they  decide  to  exclude 
from  annual  income.  Accordingly,  no 
revision  was  made  to  the  proposed  rule. 


2.  Annual  income.  A  niunber  of 
suggestions  were  received  to  remove 
from  the  definition  of  annual  income 
specific  items  such  as  per  capita 
payments,  lease  payments,  education 
stipends,  etc.  The  definition  in  the 
proposed  rule  is  modeled  on  the 
obsolete  1937  Act  definition  which  was 
repealed  by  NAHASDA.  In  response  to 
these  comments,  the  Committee  has 
revised  the  definition  of  "annual 
income"  to  provide  Indian  tribes  with 
greater  flexibility  in  determining  what  is 
annual  income.  The  revised  de&iition  is 
modeled  on  the  definition  of  annual 
income  in  the  HOME  program  (24  CFR 
part  92)  and  provides  three  distinct 
definitions  of  annual  income  from 
which  a  recipient  may  choose. 

3.  Homebuyer  payment.  Tlie 
Committee  has  added  a  new  definition 
of  "homebuyer  payment."  As  explained 
in  the  preamble  to  the  proposed  rule  (62 
FR  35722),  the  term  "homebuyer 
payment"  is  limited  to  lease-purchase 
payments,  such  as  those  in  the  Mutual 
Help  Homeownership  Opp>ortimity 
Program.  The  addition  of  this  new 
definition  will  clarify  the  meaning  of 
the  phrase  for  readers  of  the  reeuUtions. 

4.  Indian  area.  The  proposea  rule 
provided  the  broadest  possible 
definition  of  "Indian  area"  to  allow 
Indian  tribes  or  Tribally  Designated 
Housing  Entities  (TDHEs)  to  operate. 
The  Committee  has  chosen  not  to  make 
substantive  revisions  to  this  definition. 
However,  in  response  to  several 
comments,  it  has  clarified  the 
definition. 

5.  Indian  tribe.  One  commenter 
suggested  that  only  Federally 
recognized  Indian  tribes  be  recognized 
in  Alaska.  The  definition  of  eligible 
recipients  is  statutory;  therefore,  no 
change  was  made  to  the  definition. 

6.  Median  Income.  The  Committee 
has  amended  the  definition  of  median 
income.  The  proposed  rule  merely 
cross-referenced  to  the  statutory 
definition.  The  amendment  clarifies  the 
definition  for  purposes  of  eligibility 
under  a  recipient's  program. 

7.  Person  with  disabilities.  HUD  made 
several  changes  to  language  adopted  by 
the  Committee  at  the  proposed  rule 
stage  designed  to  clarify  that  this 
definition  was  based  on  HUD's 
definition  of  "physical,  or  mental 
impairment"  at  24  CFR  8.3.  The 
regulations  at  24  CFR  part  8  implement 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794).  The  Committee 
reviewed  the  HUD  changes  and 
determined  they  were  unnecessary. 
Accordingly,  this  final  rule  reflects  the 
original  Committee  language. 

8.  Total  development  cost.  Several 
comments  suggested  clarifications  and 
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modifications  to  this  definition.  Total 
development  cost  is  a  term  used  only  for 
purposes  of  the  fonnula.  Therefore,  the 
term  is  being  defined  under  subpart  D 
and  is  being  removed  from  this  section. 

Section  1000.12.  This  section 
describes  the  nondiscrimination 
requirements  that  are  applicable  to  the 
Indian  Housing  Block  Grant  (IHBG) 
program.  In  response  to  several  public 
comments,  the  Committee  has  made 
several  clarifying  revisions  to  §  1000.12. 
The  section  now  clarifies  that  the  Indian 
Civil  Rights  Act  applies  to  Federally 
recognized  Indian  tribes  exercising 
powers  of  self-government.  Further, 
§  1000.12(b)  now  clearly  provides  that 
title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d)  and  title  VIH  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  3601 
et  seq.)  apply  to  Indian  tribes  that  are 
not  covertKl  by  the  ICRA.  However,  the 
title  VI  and  title  VIII  requirements  do 
not  apply  to  actions  by  Indian  tribes 
under  section  201(b)  of  NAHASDA. 

Section  1000.14.  Several  conmienters 
objected  to  the  relocation  and  property 
disposition  requirements  set  forth  in 
this  section.  The  commenters  wrote  that 
these  requirements  were  burdensome 
and  redundant.  Several  commenters 
suggested  that  §  1000.14  simply  cross- 
reference  to  the  Department  of 
Transportation  regulations  at  49  CFR 
part  24.  The  E)epartment  of 
Transportation  is  the  lead  agency  in  the 
implementation  of  the  Uniform 
Relocation  Act.  The  Committee  has 
reviewed  §  1000.14  and  determined  that 
it  provides  clear  and  concise  guidance 
to  recipients.  Accordingly,  no  changes 
have  been  made. 

Section  1000.16.  A  number  of 
comments  were  received  which 
expressed  concern  with  the  application 
of  Davis-Bacon  Act  requirements  to 
NAHASDA.  The  payment  of  Davis- 
Bacon  wage  rates  to  laborers  and 
mechanics  in  the  development  of 
affordable  housing  under  NAHASDA  is 
a  statutory  requirement  under  section 
104(b)  of  NAHASDA  and  cannot  be 
removed  by  regulation. 

Other  commenters  suggested  that  the 
regulations  limit  the  applicability  of 
Davis-Bacon  to  projects  larger  than  12 
units.  This  suggestion  was  not  adopted 
by  the  Committee  for  lack  of  statutory 
authority. 

A  number  of  commenters  suggested 
that  the  labor  standards  section  was  not 
sufficiently  clear.  The  Committee  has 
replaced  the  language  in  the  proposed 
rule,  including  those  provisions 
modified  by  HUD  without  the  consent 
of  the  Committee,  with  a  more  explicit 
discussion  of  labor  standards  including 
the  applicability  of  Davis-Bacon  wage 
rates,  HUD  determined  wage  rates,  the 


Contract  Work  Hours  and  Safety 
Standards  Act,  and  miscellaneous 
related  laws  and  issuances. 

Section  1000.18.  One  commenter 
questioned  whether  HUD  or  the 
recipient  will  have  to  conduct  an 
Environmental  Assessment  (EA)  before 
HUD's  compliance  determination  for  an 
IHP.  The  commenter  recommended  that 
the  final  rule  clarify  this  issue.  Section 
1000.18  has  been  revised  to  provide  that 
an  environmental  review  does  not  have 
to  be  completed  prior  to  HUD's 
compliance  determination  for  an  IHP. 

One  commenter  noted  that  24  CFR 
parts  50  and  58  do  not  refer  to  the 
Archaeological  ResoiuT:es  Protection  Act 
and  Native  American  Graves  Protection 
and  Repatriation  Act.  The  commenter 
believed  these  statutes  should  be 
addressed  in  the  final  rule.  The 
Committee  has  not  adopted  this 
suggestion.  Parts  50  and  58  list  only 
statutes  that  apply  to  Federal  projects 
specifically.  The  statutes  referenced  by 
the  commenter  have  a  broader  scope. 

Section  1000.20.  Forty-seven 
comments  were  received  on  this  section. 
These  comments  deal  with  HUD's 
environmental  review  responsibilities 
addressing  the  payment  of  review  costs; 
the  timely  completion  of  reviews;  and 
the  eligibility,  under  NAHASDA,  for 
NEPA  training. 

This  section  has  been  modified  by  the 
Committee  to  provide  greater  flexibility 
in  addressing  environmental  review 
requirements.  In  addition  to  requesting 
HUD  to  complete  reviews  or  the  Indian 
tribe  completing  reviews,  the  Indian 
tribe  can  now  choose  to  provide  HUD 
with  necessary  information  for  HUD  to 
complete  the  environmental  reviews. 
Also,  a  sentence  has  been  added  which 
clearly  notifies  recipients  that 
environmental  reviews  must  be 
completed  before  affordable  housing 
activities  affecting  the  environment  can 
begin. 

Additionally,  HUD  raised  an  issue  in 
the  preamble  of  the  proposed  rule 
concerning  the  timing  of  environmental 
reviews  as  it  relates  to  approval  of  the 
IHP.  HUD  has  reviewed  the  IHP 
approval  process  and  has  determined 
that  the  approval  of  the  IHP  does  not 
have  an  impact  on  the  completion  of  the 
environmental  reviews. 

Section  1000.22.  One  commenter 
suggested  that  the  final  rule  state 
whether  additional  funds  will  be 
available  to  the  Indian  tribes  to  meet  the 
environmental  review  requirements. 
The  rule  states  in  §  1000.22  that 
environmental  review  costs  are  eligible 
costs.  Another  commenter  wrote  that 
Indian  tribes  should  be  reimbursed  for 
all  related  expenses  to  the  extent  they 
assume  environmental  review 
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responsibilities.  The  Committee  has  not 
revised  §  1000.22  in  response  to  these 
comments.  There  will  be  no  additional 
funds  available  to  Indian  tribes  for  the 
review. 

Section  1000.26.  Several  commenters 
objected  to  the  applicability  of  24  CFR 
part  85  to  recipients  under  NAHASDA. 
These  commenters  believed  that  making 
part  85  appUcable  violated  the  self- 
governance  principles  of  NAHASDA. 
Part  85  establishes  uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  to  State, 
local,  and  Federally  recognized  tribal 
governments.  The  Committee 
determined  that  the  consensus  language 
of  §  1000.26  should  not  be  changed. 

Several  commenters  recommended 
that  the  final  rule  specify  which 
administrative  provisions  are  applicable 
to  NAHASDA.  The  Committee  has 
adopted  this  comment.  Accordingly, 
§  1000.26  has  been  revised  to  Ust  the 
administrative  requirements  which 
apply  to  NAHASDA. 

Section  1000.28.  Several  commenters 
beUeved  the  Committee  should  provide 
a  definition  of  "self  governance  tribe." 
The  Committee  has  added  a  sentence  to 
this  section  v\^ich  provides  that  for 
purposes  of  §  1000.28,  a  self-governance 
Indian  tribe  is  an  Indian  tribe  that 
participates  in  self  governance  activities 
as  authorized  under  Public  Law  93-638 
(25  U.S.C.  450  et  seq.). 

Other  commenters  wrote  that  making 
the  part  85  requirements  applicable  to 
self-governance  Indian  tribes  violated 
the  principles  of  tribal  self- 
determination.  The  Committee  agrees 
with  these  comments.  Accordingly,  the 
provision  has  been  revised  to  provide 
that  a  self-governance  Indian  tribe  may 
certify  that  its  administrative 
requirements  and  standards  meet  or 
exceed  the  comparable  requirements  set 
forth  in  §  1000.26. 

Section  1000.30  through  34.  Several 
commenters  objected  to  the  inclusion  of 
specific  conflict  of  interest  provisions  In 
the  proposed  rule.  The  commenters 
believe  that  recipients  should  make 
their  own  determination  regarding 
conflict  of  interest  based  on  local 
conditions  or  the  fact  that  other 
programs  administered  by  the  recipient 
may  have  conflict  of  interest 
requirements  that  are  not  entirely 
consistent  with  the  proposed 
requirements.  The  Committee  has  not 
revised  §  1000.30  based  on  these 
comments.  The  Committee  determined 
that  the  final  rule  should  set  forth 
specific  conflict  of  interest  provisions  to 
guide  recipients. 

Other  commenters  objected  to  the 
unilateral  changes  made  by  HUD 
subsequent  to  Committee  approval.  The 
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Committee  reviewed  the  language 
modifications  made  by  HUD  and 
determined  the  langviage  is  clearer  than 
the  original  language.  Accordingly,  the 
change  has  been  incorporated. 

In  response  to  a  number  of  public 
comments,  the  Committee  has  clarified 
the  meaning  of  the  term  "family  ties" 
used  in  this  section.  Section  1000.30  has 
been  revised  to  make  clear  that  this  term 
applies  to  immediate  family  ties,  which 
are  determined  by  the  Indian  tribe  or 
TDHE  in  its  operating  policies. 

The  Committee  has  also  removed  the 
reference  to  24  CFR  part  84,  Gmnts  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,  from  this  section 
based  upon  its  determination  that  the 
common  rule  requirements  of  part  85, 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State, 
Local  and  Federally  Recognized  Indian 
Tribal  Governments,  apply  to  recipients. 
The  part  85  requirements  apply  to 
governmental  entities  and  Uierefore  are 
more  appropriate  for  recipients  of 
NAHASDA  assistance. 

Additionally,  the  Committee  has 
added  a  new  §  1000.30(c)  which 
excludes  firom  the  conflict  of  interest 
provisions  those  individuals  who  would 
otherwise  be  eligible  for  program 
benefits.  Additional  language 
clarifications  were  also  made  to  sections 
1000.32  and  1000.34. 

Section  1000.36.  Proposed  §  1000.36 
would  have  required  a  recipient  to 
retain  records  regarding  exceptions 
made  to  the  conflict  of  interest 
provisions  for  a  period  of  at  least  5 
years.  Section  1000.548  of  the  proposed 
rule,  renumbered  as  §  1000.552  in  the 
final  rule,  requires  that  recipients 
maintain  all  other  IHBG  program 
records  for  a  period  of  three  years.  One 
commenter  suggested  that  the  final  rule 
establish  a  imiform  time  period  for  the 
retention  of  program  records.  The 
commenter  further  suggested  that  the 
three-year  time  period  set  forth  in 
§  1000.548  of  the  proposed  rule,  now 
§  1000.552,  be  adopted.  The  Committee 
agrees  and  has  revised^  §  1000.36 
accordingly. 

Section  1000.38.  Several  commenters 
objected  to  HUD's  changes  to  the 
original  Committee  language.  These 
commenters  believe  that  the  revisions 
made  by  HUD  establish  onerous  flood 
insurance  requirements.  Other 
comments  expressed  concern  with  the 
workability  of  flood  insurance 
requirements  and  suggested  adding 
exclusions  such  as  for  inability  to  obtain 
coverage  or  for  costs  below  S5000,  or 
exemptions  from  the  requirements  due 
to  lack  of  available  land  outside 
marginal  floodplain  areas.  Another 


commenter  stated  that  flood  insurance 
requirements  should  be  limited  to 
acquisition  and  construction  projects. 

The  Committee  has  decided  to  retain 
the  revisions  made  by  HUD  to  §  1000.38. 
HUD's  changes  added  a  citation  to  the 
Flood  Disaster  Protection  Act  of  1973 
(42  U.S.C.  4001-4128)  (FDPA).  hi 
addition,  the  changes  clarified  that  flood 
insurance  requirements  apply  under  the 
FDPA  to  financial  assistance  for 
"acquisition  and  construction 
purposes",  rather  than  to  all  affordable 
housing  activities  under  NAHASDA. 
There  is  no  authority  to  administratively 
adopt  the  exemptions  suggested.  Section 
102(c)(2)  of  the  FDPA  contains  an 
exclusion  from  the  flood  insurance 
purchase  requirement  for  loans  that 
have  an  original  outstanding  balance  of 
$5000  or  less  and  a  repayment  term  of 
one  year  or  less. 

One  commenter  suggested  that  the 
following  language  from  the  FDPA 
should  be  added  to  the  end  of  paragraph 
1000.38(b):  "Provided,  that  if  the 
financial  assistance  provided  is  in  the 
form  of  a  loan  or  an  insiu^nce  or 
guaranty  of  a  loan,  the  amount  of  flood 
insurance  required  need  not  exceed  the 
outstanding  principal  balance  of  the 
loan  and  need  not  be  required  beyond 
the  term  of  the  loan."  The  Committee 
has  made  the  recommended  change 
with  minor  revisions. 

Section  1000.40.  A  number  of 
comments  were  received  questioning 
the  applicability  of  lead-based  paint 
poisoning  prevention  requirements  to 
NAHASDA,  the  complexity  and  cost  of 
complying  with  program  regulations 
which  applied  to  housing  developed 
imder  the  1937  Act,  and  the  limited 
information  provided  under  the 
proposed  rule  as  to  the  lead-based  paint 
poison  prevention  requirements.  In 
order  to  streamline  the  lead-based  paint 
poisoning  requirements  applicable  to 
NAHASDA  and  to  provide  guidance  to 
recipients  on  protection  against  lead 
poisoning  from  applied  paint,  the 
Committee  has  replaced  the  limited 
language  in  the  proposed  rule  with  more 
extensive,  grant  activity  based  language 
utilizing  HUD's  experience  in  the 
HOME  program. 

Section  1000.42.  Several  commenters 
objected  to  the  applicability  of  HUD's 
regulations  at  24  CFR  part  135, 
Economic  Opportunities  for  Low-and 
Very  Low-Income  Persons,  which 
implement  section  3  of  the  Housing  and 
Urban  Development  Act  of  1968.  The 
commenters  believe  that  independent 
Section  3  regulations  should  be 
developed  for  the  IHBG  program.  The 
Committee  has  determined  that  the 
development  of  independent  Section  3 
regulations  would  be  extremely  time- 


consuming.  Further,  the  part  135 
regulations  provide  an  existing  set  of 
useful  and  comprehensive  requirements 
for  implementing  the  Section  3 
requirements.  Accordingly,  the 
Committee  has  decided  to  retain  the 
reference  to  24  CFR  part  135. 

The  Committee  has  made  two  changes 
to  §  1000.42.  First,  the  lengthy  sentence 
explaining  the  purpose  of  section  3  has 
been  removed  and  has  been  replaced 
with  a  more  concise  statement  of 
purpose.  This  sentence  merely  repeated 
the  language  already  found  in  24  CFR 
135.1.  Second,  a  new  §  1000.42(b)  has 
been  added  which  clarifies  that  the 
section  3  requirements  apply  only  to 
those  Section  3  covered  projects  or 
activities  for  which  the  amount  of 
assistance  exceeds  $200,000. 

Sections  1000.44  and  1000.46.  Similar 
public  comments  were  received  on 
these  two  sections.  Section  1000.44 
provides  that  the  prohibitions  in  24  CFR 
part  24  on  the  use  of  debarred, 
suspended,  or  ineUgible  contractors 
apply  to  the  DiBG  program.  Section 
1000.46  provides  that  requirements  of 
the  Drug-Free  Workplace  Act  of  1988 
(41  U.S.C.  701  et  seq.)  and  HUD's 
implementing  regulations  in  24  CFR 
part  24  apply  to  the  IHBG  program. 

Several  commenters  recommended 
that  Indian  tribes  be  allowed  to  develop 
their  own  debarment  and  drug-fr«e 
workplace  procedures.  The  Conmiittee 
reviewed  the  requirements  set  forth  in 
24  CFR  part  24.  and  determined  that 
they  should  continue  to  be  referenced  in 
the  regulations.  The  Committee  did 
make  one  clarifying  change  to 
§§  1000.44  and  1000.46.  Specifically, 
the  sections  have  been  revised  to  clarify 
that  the  part  24  requirements  apply,  in 
addition  to  any  tribal  debarment  and 
drug-free  workplace  requirements. 

Sections  1000.48  through  1000.54. 
One  commenter  recommended  that  the 
rule  be  amended  to  state  that  an  Indian 
tribe  or  TDHE  may  provide  preferences 
in  the  employment,  training, 
procurement  and  services  to  members  of 
the  Federally  recognized  Indian  tribes. 
The  reason  Indian  preference  was  not 
addressed  in  the  proposed  rule  is 
because  it  was  a  non-consensus  item  as 
indicated  in  the  preamble  to  the 
proposed  rule.  The  Committee  has 
added  four  sections  which  address  the 
applicability  of  Indian  preference, 
requirements  for  the  provision  of  Indian 
preference  in  program  administration 
and  procurement,  and  methods  for 
addressing  complaints. 

Sections  1000.56,  1000.58,  and 
1000.60.  Numerous  comments  were 
received  on  the  issue  of  the  method  of 
NAHASDA  payments,  identified  as  a 
nonconsensus  issue  in  the  proposed 
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rule.  After  full  consideration,  HUD  and 
the  tribal  members  of  the  Committee 
have  agreed  to  add  new  §§  1000.56, 
1000.58,  and  1000.60,  which  track  the 
statutory  language  of  section  204(b)  of 
NAHASDA.  Section  204(b)  authorizes  a 
recipient  to  invest  grant  amounts  for  the 
purposes  of  carrying  out  affordable 
housing  activities  in  investment 
securities  and  other  obligations  as 
approved  by  the  Secretary. 

The  new  regulatory  provisions 
provide  for  a  "phase-in"  of  the 
recipient's  ability  to  drawdown 
NAHASDA  funds  for  investment 
purposes.  Specifically,  new  §  1000.58(f) 
provides  that  a  recipient  may  invest  its 
IHBG  annual  grant  in  an  amount  equal 
to  the  annual  formula  grant  less  any 
formula  grant  amounts  allocated  for  the 
operating  subsidy  element  of  the 
Formula  Current  Assisted  Housing 
Stock  (FCAS)  component  of  the  formula 
multiplied  by  the  following  percentages, 
as  appropriate:  50%  in  Fiscal  Years 
1998  and  1999;  75%  in  Fiscal  Year 
2000;  and  100%  in  Fiscal  Year  2001  and 
thereafter.  Investments  under  these 
provisions  may  be  for  a  period  no  longer 
than  two  years. 

Section  1000.62.  NAHASDA  grant 
amounts  will  often  generate  interest 
funds  from  investment  and  program 
funds  from  tribal  housing  activities.  The 
question  of  whether  recipients  could 
keep  interest  funds  was  a  nonconsensus 
issue  in  the  proposed  rule.  Many 
commenters  and  tribal  committee 
members  strongly  supported  the  right  of 
the  recipients  to  keep  all  interest 
income  earned  on  grant  amounts.  The 
Committee  agrees  and  has  drafted  a  new 
§  1000.62  to  the  final  rule. 

Tribal  representatives  and  HUD  agree 
that  §  1000.62  provides  that  all  program 
income  must  be  used  for  affordable 
housing  activities,  but  Indian  tribes 
argue  that  program  income  is  not  subject 
to  the  requirements  applicable  to 
NAHASDA  grant  amounts.  HUD 
disagrees,  and  interprets  §  1000.62  to 
mean  that  the  use  of  program  income  is 
subject  to  the  same  requirements  as 
grant  amounts  and  intends  to 
implement  §  1000.62  accordingly.  This 
would  have  the  effect  of  requiring 
program  income  to  be  subject  to  other 
statutory  requirements  such  as 
environmental  review  requirements  and 
maximum  rent  requirements  applicable 
to  grant  amounts. 

The  Committee  recognizes  the 
importance  of  the  need  for  developing 
guidance  for  accounting  for  program 
income  grant  amounts  generated  by  the 
combined  use  of  NAHASDA  grant 
amounts  and  other  funds.  This  guidance 
will  be  jointly  developed  by  HUD  and 
tribal  representatives  appointed  by  the 


Committee  co-chairs.  Every  attempt  will 
be  made  to  develop  and  issue  this 
guidance  as  expeditiously  as  possible. 

Subpart  B—Affordable  Housing 
Activities 

Subpart  B  contains  the  regulations 
necessary  for  the  implementation  of  title 
II  of  NAHASDA.  Among  the  topics 
addressed  by  subpart  B  are  eligible 
affordable  housing  activities,  low- 
income  requirements,  lease 
requirements  and  tenant  selection. 

Section  1000.104.  Several 
commenters  objected  to  the  language, 
"absent  evidence  to  the  contrary", 
added  at  the  end  of  each  sentence.  This 
language  was  stricken.  This  section  was 
intended  to  clarify  that  NAHASDA  and 
these  regulations  do  not  affect  the 
eligibility  of  homebuyers  and  tenants 
assisted  under  the  1937  Act.  The 
regulations  were  revised  to  reflect  this 
intent.  The  original  language  was 
unclear  regarding  whether  current 
families  residing  in  housing  units  were 
automatically  eligible  for  all  NAHASDA 
activities  or  only  for  continued 
occupancy.  One  commenter  commented 
that  all  Indians  residing  in  Indian 
Country  should  be  eligible  for  housing 
assistance.  All  Indians  are  eligible  for 
assistance  under  specified  activities 
under  NAHASDA.  However,  the 
regulations  are  written  to  reflect  the 
intent  of  Congress  to  provide  assistance 
primarily  for  low  income  Indian 
families  and  to  establish  eligibility 
requirements  for  non  low-income  Indian 
families.  NAHASDA  does  not  impose 
requirements  on  continuing  income 
eligibility  after  a  participant  enters  a 
housing  program. 

Section  1000.106.  One  comment  was 
received  on  the  different  standards 
applied  to  non  low-income  Indian 
families  and  non-Indian  families.  The 
regulations  reflect  the  statutory 
requirements  in  NAHASDA  and  the 
Congressional  intent  to  provide  housing 
primarily  for  low  income  Indian 
families,  while  recognizing  an  Indian 
tribe's  need  to  house  other  persons  who 
are  essential  to  the  well-being  of  Indian 
families. 

Section  1000.108.  The  Committee 
agreed  with  comments  to  remove  the 
phrase  "other  housing  activities"  from 
this  section  and  §  1000.112  to  clarify 
that  these  regulations  are  addressing  the 
assistance  to  non  low-income  Indian 
families  and  model  housing  activities. 

Section  1000.110.  For  purposes  of 
clarity,  §  1000.118  has  been 
redesignated  as  §  1000.110  and  moved 
to  immediately  follow  §  1000.108. 
Former  §§  1000.108  through  116  were 
renumbered  to  conform  to  this  change. 
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NAHASDA  requires  a  family  to  be 
low  income  at  the  time  of  purchase  of 
a  home.  This  caused  problems  for 
families  buying  homes  pursuant  to  a 
lease  purchase  agreement.  To  solve  the 
problem,  the  section  was  revised  by 
adding  a  new  paragraph  (a)  to  make 
families  who  are  not  low  income  at  the 
time  of  purchase  of  a  home,  eligible 
under  the  non  low-income 
requirements.  In  addition,  this  section 
was  revised  to  allow  recipients  to 
provide  housing  to  non  low-income 
Indian  families  who  have  been 
determined  by  the  recipient  to  be 
essential  to  the  well-being  of  the  Indian 
families  in  the  area,  without  requiring  a 
higher  repayment  than  low  income 
Indian  families. 

Numerous  comments  were  received 
that  the  formula  for  providing  assistance 
to  non  low-income  Indian  families  was 
difficult  to  understand.  The  formula  was 
simplified.  Comments  were  received 
that  the  amount  a  non  low-income 
family  must  pay  for  the  assistance 
should  not  be  more  than  the  fair  market 
value  of  the  assistance.  Comments  were 
received  that  the  regulations  gave  HUD 
too  much  discretion.  The  regulations 
were  revised  to  give  more  discretion  to 
recipients,  including  the  authority  to 
limit  payments  to  Fair  Market  Value. 

Section  1000.112.  One  commenter 
believed  that  these  regulations  give  too 
much  discretion  to  HUD  in  evaluating 
model  housing  activities.  The 
Committee  disagreed  with  the  comment 
because  the  regulations  provide  that 
HUD  will  review  the  proposals  v^rith  the 
goal  of  approving  the  activities. 

Section  1000.114.  One  commenter 
asked  that  the  regulations  state  how 
notice  is  to  be  given.  The  regulations 
were  changed  to  clarify  that  notice  by 
HUD  will  be  given  in  writing.  One 
commenter  commented  that  HUD 
should  be  given  90  days  rather  than  60 
to  approve  or  disapprove  a  proposal. 
The  Committee  believes  that  sixty  days 
is  sufficient  time  for  HUD  to  approve  or 
disapprove  a  proposal.  This  time  period 
is  consistent  with  the  time  period  for 
approving  an  IHP. 

Section  1000.1  iB.  A  commenter 
requested  that  this  section  establish  a 
time  frame.  The  time  fi-ame  is  specified 
in  §  1000.114.  Other  commenters  asked 
whether  the  time  period  is  affected  by 
the  consultaticMi  requirement.  The  time 
period  within  which  HUD  must  respond 
is  not  affected  by  the  requirement  to 
consult  with  a  recipient  regarding  its 
proposal. 

Section  1000.118.  Commenters  asked 
whether  the  days  specified  in  this 
section  were  calendar  or  business  days 
and  suggested  that  the  number  of  days 
be  consistent  in  each  step  of  the  appeal 
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process.  The  number  of  days  specified 
in  paragraphs  (b).  (c)  and  (d)  of  this 
section  were  changed  to  20  calendar 
days.  Paragraph  (a)  of  this  section  was 
clarified  to  read  "30  calendar  days." 
The  appeal  process  is  consistent  with 
other  administrative  appeal  processes. 

Section  1000.122.  Several 
commenteis  stated  the  answer  to  the 
question  should  be  "yes."  The  final  rule 
clarifies  that  while  NAHASDA  does  not 
prohibit  the  use  of  grant  funds  as 
matching  funds,  other  programs  may  or 
may  not  have  restrictions  on  what  may 
be  used  as  matching  funds. 

Section  1000.124.  Many  comments 
were  received  that  the  30  percent 
maximum  rent  or  homebuyer  payment 
would  impose  a  hardship  in  areas  where 
the  administrative  fee  alone  exceeds  30 
percent  of  a  family's  income.  The  30 
percent  requirement  is  statutory  and 
cannot  be  changed  by  the  regulations. 
Many  comments  were  also  received  on 
the  impact  of  these  regulations  on 
current  Mutual  Help  participants  and 
Section  8  participants.  These 
regulations  do  not  apply  to  current 
participants  of  a  lease  purchase 
agreement,  including  Mutual  Help  or 
Homeownership  participants  luder  the 
1937  Act  or  Section  8  participants. 
Their  contracts  are  not  affected  by 
NAHASDA.  A  definition  of  "homebuyer 
payment"  has  been  added  to  the  list  of 
defined  terms  in  subpart  A,  which  only 
refers  to  payments  made  under  a  lease 
purchase  agreement  for  the  purchase  of 
a  home.  This  clarifies  that  §  1000.124 
applies  only  to  rental  payments  and 
homebuyer  payments  made  under  a 
lease  purchase  agreement. 

A  commenter  requested  clarification 
on  how  adjusted  income  is  determined. 
Guidance  on  adjusted  income  is 
provided  in  the  definitions  section.  The 
section  was  revised  to  clarify  that  these 
regulations  apply  only  to  units  assisted 
with  NAHASDA  grant  amounts.  A 
sentence  was  also  added  to  address 
minimum  rents. 

Section  1000.126.  Several 
commenters  objected  to  the  30  percent 
limitation  on  rent  or  homebuyer 
payments.  The  30  percent  requirement 
is  statutory. 

Section  1000.132.  Many  commenters 
supported  this  section. 

Section  1000.134.  One  commenter 
suggested  that  all  HUD  requirements  for 
demolition  or  disposition  be  provided 
under  this  part.  This  section  sets  forth 
all  requirements  for  demolition  or 
disposition.  Comments  were  received 
asking  for  more  flexibility  in  disposing 
of  units  especially  where  units  were 
sold  to  low-income  Indian  families.  This 
section  was  revised  to  reflect  this 
concern.  The  change  allows  a  recipient 


to  dispose  of  a  home  to  a  low-income 
Indian  family  without  maximizing  the 
sale  price,  so  long  as  the  disposition  is 
consistent  with  a  recipient's  MP. 

Section  1000.138.  Several 
commenters  asked  that  the  regxilations 
exempt  from  the  procurement 
requirements  insurance  purchased  frcHn 
Amerind.  Language  was  added  to  the 
regulations  to  provide  an  exemption  for 
nonprofit  insurance  entities  which  are 
owned  and  controlled  by  recipients  and 
which  have  been  approved  by  HUD. 

Section  1000.142.  Many  comments 
were  received  regarding  the  necessity  of 
HUD  determining  "useful  Ufe"  and  the 
criteria  used  to  make  such 
determination.  The  statute  requires 
HUD  to  make  determinations  of  what  is 
"useful  Ufe."  The  regulations  clarify  this 
while  ensuring  that  the  determination 
will  be  made  in  accordance  with  the 
local  conditions  of  the  Indian  area. 

Section  1000.146.  Many  commenters 
expressed  concern  about  the 
requirement  that  homebuyers  be  income 
eUgible  at  the  time  of  purchase.  This  is 
a  statutory  requirement  However, 
§  1000.110  was  revised  to  allow  families 
buying  a  home  under  a  lease  purchase 
agreement  and  who  are  no  longer  low- 
income  at  the  time  of  purchase  to  be 
eUgible  as  a  non  low-income  family. 
This  section  has  been  revised  to  cross 
reference  to  §  1000.110. 

Section  1000.148.  This  section  of  the 
proposed  rule  was  removed  because  it 
was  attempting  to  clarify  the  statutory 
language  in  section  207(a)(3)  of 
NAHASDA  concerning  what  law  is 
applicable  regarding  the  period  of  time 
required  in  giving  notice.  The  answer 
confused  rather  than  clarified  that  the 
law  applicable  to  notice  timing 
requirements  is  the  applicable  State, 
tribal  or  local  law.  The  issue  of 
appUcable  law  can  best  be  resolved  in 
the  recipient's  lease. 

Section  1000.150.  One  commenter 
asked  whether  HUD  would  pay  the  costs 
of  obtaining  the  criminal  conviction 
information.  Another  asked  if  it  was  a 
requirement  to  obtain  the  criminal 
conviction  information.  The  costs  of 
obtaining  criminal  conviction 
information  is  an  eligible  cost  of 
NAHASDA.  A  recipient  is  not  required 
to  obtain  such  information.  One 
commenter  asked  what  could  be  done  if 
such  agencies  refuse  to  comply  with  the 
request.  HUD  cannot  force  other 
agencies  to  comply,  but  the  Indian  tribe 
may  seek  a  legal  recourse. 

Section  1000.154.  One  commenter 
suggested  that  persons  other  than  those 
specified  in  NAHASDA  section  208(c) 
be  authorized  to  receive  criminal 
conviction  information.  The  Committee 


beUeves  this  is  inconsistent  with 
NAHASDA. 

Section  1000.156.  Many  comments 
were  received  on  this  section.  Many 
commented  on  the  various  elements 
included  in  the  total  development  cost. 
One  commenter  asked  whether 
donations  counted  towards  total 
development  cost.  One  commenter 
objected  to  any  limits.  The  section  was 
revised  to  clearly  establish  a  limit  on  the 
amount  of  IHBG  funds  that  can  be  used 
on  the  dwelling  construction  and 
equipment  of  a  unit,  and  to  clarify  that 
other  costs  of  development  were  eligible 
NAHASDA  costs  but  not  subject  to  the 
limit. 

The  costs  of  making  a  unit 
handicapped  accessible  is  a  part  of  the 
dwelling  construction  cost.  The  limit 
was  placed  in  these  regulations  in 
recognition  of  the  few  cases  of  abuse  in 
past  Indian  housing  programs  and  was 
developed  to  prevent  abuses  in  the  new 
IHBG  program. 

Subpart  C— Indian  Housing  Plan  (IHP) 

Subpart  C  sets  forth  the  regulatory 
requirements  concerning  the 
preparation,  submission,  and  review  of 
an  Indian  tribe's  MP.  (Note:  The 
numbers  of  several  sections  in  this 
subpart  have  been  amended  due  to  the 
addition  of  new  sections.  For  example, 
§  1000.210  of  the  proposed  rule  is 
numbered  as  §  1000.218  of  this  final 
rule.) 

Section  1000.201.  One  commenter 
requested  that  language  be  added  to  the 
beginning  of  the  sentence  to  indicate 
"At  the  beginning  of  every  fiscal  year 
HUD  will  distribute  funds  ."  The 
language  "At  the  beginning"  was  not 
incorporated  because  the  allocation  of 
the  formula  is  subject  to  appropriations 
and  allocation  at  the  beginning  of  the 
Fiscal  Year  cannot  be  guaranteed  .  Also, 
distribution  of  the  grant  is  based  on 
submission  and  approval  of  an  MP 
which  may  not  take  place  at  the 
beginning  of  the  FY. 

Another  commenter  suggested  that 
funds  should  be  allowed  to  be  carried 
forward  from  one  fiscal  year  to  another. 
Based  on  NAHASDA,  a  recipient  has 
more  than  one  year  to  expend  each 
annual  grant  based  on  goals  and 
objectives  in  the  MP.  As  a  performance 
measure,  §  1000.524  provides  that 
within  2  years  of  grant  award,  90 
percent  of  the  funds  must  be  obligated 
by  the  recipient.  Another  commenter 
asked  what  would  happen  to  an  Indian 
tribe's  or  TDHE's  allocation  under 
NAHASDA  if  an  MP  was  not  submitted 
by  November  3, 1997  deadline.  A  new 
provision  has  been  added  to  address 
this  question. 


12340 


Federal  Register /Vol.  63,  No. 


48 / Thursday,  March  12,  1998 /Rules  and  Regulations 


Section  1000.202.  One  commenter 
requested  that  eligible  recipients  should 
include  TDHEs  which  existed  and 
received  funding  as  a  Public  Housing 
Agency  (PHA)  or  Indian  Housing 
Authority  (IHA)  under  the  1937  Act. 
The  Committee  believes  the  language  in 
§  1000.202  is  clear  as  to  who  is  an 
eligible  recipient  and  the  specific 
recipients  are  more  hilly  defined  in 
§  1000.206.  Also,  a  new  section 
(§  1000.208)  has  been  added  which 
addresses  the  commenter's  concern 
regarding  an  Indian  tribe  which  had  two 
IHAs  established  prior  to  September  30. 
1996.  However,  under  NAHASDA. 
PHAs  are  not  default  TDHEs  unless 
otherwise  recognized  as  IHAs  under 
these  regulations. 

Section  1000.204.  One  commenter 
asked  if  the  Indian  tribe  is  obligated  to 
notify  an  existing  TDPiE  for  its 
jurisdiction  within  a  certain  time    , 
period,  if  the  Indian  tribe  designates 
itself  as  the  grant  recipient.  First,  if  the 
Indian  tribe  designates  itself  as  the 
recipient,  there  is  no  TDHE.  Also,  there 
is  no  requirement  in  NAHASDA  which 
requires  any  notification  to  an  existing 
entity  which  may  own  or  manage  units 
developed  under  the  1937  Act.  The 
same  commenter  asked  whether  the 
TDHE  is  required  to  submit  an  IHP  for 
its  existing  housing  stock  if  the  Indian 
tribe  is  also  submitting  an  IHP  within 
the  same  jurisdiction.  If  an  Indian  tribe 
designates  itself  as  a  recipient,  there  is 
no  TDHE  and  the  Indian  tribe  must 
provide  for  existing  housing  stock  in  its 
IHP.  One  commenter  raised  several 
concerns  regarding  the  administration  of 
NAHASDA  regarding  conflicts  of 
interest,  mismanagement,  fraud,  and 
abuse.  The  regulations  as  a  whole  were 
written  to  address  these  concerns. 

Section  1000.206.  Several 
commenters  requested  clarification  on 
how  TDHEs  in  Alaska  are  designated. 
TDHEs  in  Alaska  are  designated  in  the 
same  manner  as  any  other  TDHE. 
Several  commenters  also  stated  that  a 
default  TDHE  should  be  able  to  submit 
an  IHP  and  obtain  funding  without 
obtaining  Tribal  certification.  Section 
102(d)  of  NAHASDA  requires  Tribal 
certification  for  each  IHP  including  a 
default  TDHE.  However,  the  Committee 
has  added  §  1000.210  to  address  the 
commenters'  concern  regarding  what 
would  happen  to  1937  Act  units  if  an 
Indian  tribe  did  not  submit  an  IHP  or  if 
a  default  TDHE  could  not  obtain  tribal 
certification. 

Section  1000.208  of  the  proposed  rule. 
This  section  was  formerly  designated  as 
§  1000.208,  but  has  been  redesignated  as 
§  1000.212  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
One  commenter  questioned  the  need  for 


a  detailed  five-year  plan;  another 
requested  that  the  five-year  plan  be 
submitted  at  the  end  of  the  first  year  of 
funding;  and  another  requested  deleting 
the  requirement  for  the  one-year  plan. 
These  requirements  are  statutory; 
however,  the  Committee  believes  the 
submission  requirements  are  reasonable. 
Several  commenters  have  requested  an 
extension  of  the  IHP  submission 
deadline  and  clarification  on  what 
happens  if  the  deadline  date  is  not  met. 
Section  100.214  (formerly  designated  as 
§  1000.209)  has  been  amended  to 
address  the  commenters  concerns 
regarding  the  IHP  submission  deadline 
date.  Also,  §  1000.216  has  been  added  to 
clarify  what  happens  if  the  deadline 
date  is  not  met. 

Section  1000.211  of  the  proposed  rule. 
This  section  was  formerly  designated  as 
§  1000.210,  but  has  been  redesignated  as 
§  1000.218  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
One  commenter  asked  what  plan 
requirements  were  necessary  for  a 
consortium  of  Indian  tribes.  The 
Committee  agrees  that  this  comment 
needs  to  be  addressed  and  language  has 
been  added  to  §  1000.212  to  address  this 
concern.  Two  commenters  stated  that 
the  reference  in  the  proposed  rule  was 
incorrect.  The  rule  has  not  been  revised, 
because  it  reflects  the  proper  statutory 
reference. 

Section  1000.212  of  the  proposed  rule. 
This  section  was  formerly  designated  as 
§  1000.212,  but  has  been  redesignated  as 
§  1000.220  due  to  the  addition/ 
redesignation  of  other  regulatory  text.  A 
commenter  requested  that  additional 
language  be  added  to  this  section  to 
encourage  Indian  tribes  to  assess  the 
ability  of  the  existing  infrastructure  to 
support  additional  housing.  In  response, 
the  Committee  believes  that  the  current 
language  that  Indian  tribes  are 
encouraged  to  perform  comprehensive 
housing  needs  assessments  is  adequate. 

Section  1000.214  of  the  proposed  rule. 
This  section  was  formerly  designated  as 
§  1000.214,  but  has  been  redesignated  as 
§  1000.222  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
Two  commenters  requested  that  waiver 
authority  be  given  to  a  TDHE.  The 
Committee  agrees  and  adopted  the 
comment  by  adding  a  new  §  1000.224. 
Comments  were  received  in  support  of 
the  definition  of  "small  Indian  tribe" 
and  also  agreeing  that  "small  Indian 
tribe"  should  not  be  defined.  No 
changes  have  been  made  to  the 
regulations  because  the  Committee 
believes  that  the  IHP  requirements  are 
reasonable  and  the  deadline  date  has 
been  extended  to  allow  small  Indian 
tribes  additional  time  to  complete  the 
plan. 
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Section  1000.216  of  the  pmposed  rule. 
This  section  was  formerly  designated  as 
§  1000.216,  but  has  been  redesignated  as 
§  1000.226  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
Two  commenters  requested  that  the 
HUD  changes  made  to  this  section  be 
deleted.  One  stated  that  Title  II  of  the 
Civil  Rights  Act  would  create  problems 
for  Indian  tribes.  The  Title  11  referred  to 
in  §  1000.12  is  the  Indian  Civil  Rights 
Act.  However,  because  the 
nondiscrimination  requirements,  as  well 
as  other  Federal  requirements  outlined 
in  these  regulations  apply  whether  or 
not  the  recipient  certifies  that  it  will 
comply,  the  language  inserted  in 
§  1000.226  is  not  needed  and  has  been 
removed. 

Section  1000.218  of  the  pmposed  rule. 
This  section  was  formerly  designated  as 
§  1000.218,  but  has  been  redesignated  as 
§  1000.228  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
One  commenter  stated  that  the  word 
"will"  should  be  changed  to  "shall"  and 
the  word  "substantial"  should  be 
removed.  The  word  "will"  and  "shall" 
have  the  same  meaning  in  these 
regulations.  Also,  the  Committee  has 
agreed  that  NAHASDA  gives  HUD  the 
authority  to  develop  the  IHP  format  and 
minor  changes  may  be  needed  to 
address  comments.  Accordingly,  no 
changes  have  been  made  to  this  section. 

Section  1000.220  of  the  pmposed  rule. 
This  section  was  formerly  designated  as 
§  1000.220,  but  has  been  redesignated  as 
§  1000.230  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
One  commenter  stated  that  HUD  should 
be  given  a  limit  of  60  days  to  respond. 
This  requirement  is  statutory  and  is 
outlined  in  §  1000.230(b).  Another 
commenter  stated  that  a  recipient 
should  be  required  to  agree  to 
reasonable  time  firames  for  which  to 
provide  required  certifications.  The 
certifications  are  a  requirement  of  the 
IHP  submission  and  are  statutory.  An 
IHP  cannot  be  determined  to  be  in 
compliance  without  the  certifications 
based  on  section  102(c)(5)  of  NAHASDA 
unless  waived  under  §  1000.226. 

A  commenter  stated  that  HUD 
approval  should  be  required  only  for 
substantial  modifications  to  the  IHP. 
The  Committee  agrees  with  this 
comment  and  has  added  appropriate 
language  to  §  1000.232.  A  commenter 
stated  that  the  limited  HUD  review  of 
the  IHP  should  be  clearly  defined.  This 
limited  review  is  outlined  in  section 
103(c)  of  NAHASDA  and  the  Committee 
determined  that  it  was  not  necessary  to 
repeat  these  statutory  requirements. 
Another  commenter  asked  when  a  HUD 
review  would  not  be 
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necessary.NAHASDA  mandates  an  IHP 
review  by  HUD. 

Two  commenters  addressed  the 
waiver  provision  in  §  1000.230.  One 
requested  that  the  words  "requested  and 
approved"  be  added  in  paragraph  (d). 
The  Committee  agrees  and  has  added 
the  language.  The  second  stated  that  the 
waiver  could  not  impose  conditions 
which  the  recipient  could  not  comply 
with  due  to  conditions  beyond  the 
recipient's  control.  The  Committee  does 
not  believe  this  language  is  necessary 
since  the  waiver  indicates  that  HUD  has 
determined  the  recipient  cannot  meet 
certain  plan  requirements. 

Another  commenter  requested  a  new 
section  to  address  partial  approval  of  an 
IHP.  HUD  can  only  make  a  grant  if  it  is 
determined  that  the  plan  meets  the 
requirements  of  section  102  of 
NAHASDA.  Therefore,  this  additional 
language  has  not  been  included  in  the 
regulations.  However,  HUD  may 
approve  an  IHP  pending  approval  of  a 
model  activity  or  assistance  to  non  low- 
income  Indian  families. 

Section  1000.222  of  the  proposed  rule. 
This  section  was  formerly  designated  as 
§  1000.222,  but  has  been  redesignated  as 
§  1000.232  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
Several  commenters  addressed  the 
requirement  for  modifications  of  the  IHP 
including  the  60-day  timeframe  for 
review.  The  Committee  has  addressed 
these  comments  by  providing  language 
in  the  regulations  which  limits  when 
HUD's  review  and  determination  of 
compliance  is  necessary  and  provides 
the  flexibility  requested. 

Section  1000.224  of  the  proposed  rule. 
This  section  was  formerly  designated  as 
§  1000.224,  but  has  been  redesignated  as 
§  1000.234  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
One  commenter  recommended  defining 
applicable  judicial  review  available 
following  final  agency  action.  No 
change  to  the  regulations  is  required 
because  an  agency's  action  may  be 
challenged  under  the  Administrative 
Procediu-e  Act.  Another  commenter 
requested  that  a  question  be  added  on 
the  requirements  of  the  form  HUD 
50058.  It  is  not  necessary  to  address  this 
in  final  regulations,  however,  the 
requirements  as  of  October  1,  1997  will 
be  covered  in  the  transition  notice 
published  in  the  Federal  Register. 

Section  1000.226  of  the  proposed  rule. 
This  section  was  formerly  designated  as 
§  1000.226,  but  has  been  redesignated  as 
§  1000.236  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
Several  comments  were  received  on  this 
section.  Some  commenters  requested  a 
percentage  should  be  set  for 
administration  and  planning;  others  felt 


that  the  recipient  should  set  the 
percentage.  Several  commenters  asked 
that  indirect  costs  be  included  as  an 
eligible  expense.  There  were  also 
several  questions  related  to 
reimbursement  for  reasonable  planning 
costs  associated  with  developing  the 
IHP.  NAHASDA  states  that  the  Secretary 
shall,  by  regulation,  authorize  each 
recipient  to  use  a  percentage  of  any 
grant  amounts  for  administrative  and 
planning  e^qpense.  Section  1000.238  has 
been  added  which  establishes  a 
percentage  which  can  be  used  for  these 
costs  and  clarifies  the  eligibility  of 
indirect  costs.  This  percentage  can  be 
exceeded  with  HUD  review  and 
approval.  The  Committee  has  also  made 
changes  to  §  1000.236  which  are 
intended  to  further  clarify  what  are 
considered  administrative  and  plaiming 
costs. 

Section  1000.228  of  the  proposed  rule. 
This  section  was  formerly  designated  as 
§  1000.228,  but  has  been  redesignated  as 
§  1000.240  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
There  were  many  comments  received  on 
this  section.  The  Committee  has 
clarified  when  a  local  cooperation 
agreement  is  needed.  A  statutory 
amendment  would  be  required  to 
address  any  of  the  other  comments. 

Section  1000.230  of  the  proposed  rule. 
This  section  was  formerly  designated  as 
§  1000.230,  but  has  been  redesignated  as 
§  1000.242  due  to  the  addition/ 
redesignation  of  other  regulatory  text. 
There  were  many  comments  received  on 
this  section.  The  Committee  has 
clarified  when  the  tax  exemption 
requirement  applies.  A  statutory 
amendment  would  be  required  to 
address  any  of  the  other  comments. 

Subpart  D — Allocation  Formula  - 

Subpart  D  implements  title  II  of 
NAHASDA.  Specifically,  it  establishes 
the  formula  for  allocating  amounts 
available  for  a  fiscal  year  for  block 
grants  under  NAHASDA. 

Section  1000.301.  One  commenter  felt 
that  the  following  sentence  should  be 
added  to  §  1000.301:  "Native  Regional 
Housing  Authorities  in  Alaska  shall  be 
the  recipients  of  grants  awarded  under 
section  202(1)  of  NAHASDA  for  the 
maintenance  and  operation  of  current 
assisted  stock."  This  cannot  be  done  by 
regulation;  it  is  a  statutory  requirement 
that  Indian  tribes  be  funded  directly. 
The  Committee  agreed  to  adopt  the 
clarifying  changes  made  by  HUD  to  this 
section  at  the  proposed  rule  stage. 

Section  1000.302.  Several 
commenters  wrote  that  the  references  to 
24  CFR  part  950  should  be  removed 
from  the  definition  of  "Allowable 
Expense  Level  (AEL)  factor."  As  the 


commenters  noted,  the  part  950 
regulations  are  made  obsolete  by  this 
final  rule.  The  Committee  agreed  and 
revised  the  definition  to  reflect  the 
removal  of  24  CFR  part  950. 

Foui  commenters  felt  there  was  no 
reference  provided  for  how  AELFMR, 
AEL,  FMR  factor,  local  area  cost 
adjustment  factor  for  construction,  and 
TDC  are  computed  or  what  office  is 
responsible  for  determining  these  rates 
or  how  they  can  be  challenged.  Except 
for  AEL  and  TDC,  the  Committee  felt  the 
definitions  are  complete  as  written  in 
the  rule.  The  definition  for  AEL  has 
been  changed  in  the  rule  to  improve  its 
clarity.  AEL  was  calculated  by  ONAP 
and  will  not  be  calculated  again,  there 
is  a  method  to  challenge  FMR  and  the 
requirements  are  available  from  HUD. 
The  definition  of  TDC  has  been  added 
to  the  rule. 

Six  commenters  were  concerned  with 
separate  definitions  of  annual  income 
for  formula  purposes  than  in  the  rest  of 
the  rule.  The  definition  of  annual 
income  is  different  for  purposes  of  the 
formula  because  the  formula  uses  data 
collected  by  Census  while  the  annual 
income  for  the  remainder  of  the  rule 
relates  to  income  data  collected  fit)m 
families  by  the  Indian  tribe  or  TDHE 
(and  is  statutory).  For  clarity,  the 
definition  has  been  changed  to 
"Formula  Annual  Income"  and  the 
census  definition  is  included. 

Numerous  comments  were  received 
on  the  definition  for  formula  area. 
Several  commenters  proposed 
alternative  definitions.  Some 
commenters  felt  the  rule  should  clearly 
state  that  a  local  cooperation  agreement 
is  not  required  where  an  Indian  tribe  or 
TDHE  is  providing  housing  services. 
Several  commenters  believed  that  other 
service  areas  designated  by  an  Indian 
tribe  as  historical  areas  of  operation  or 
areas  of  service  described  in  the  Indian 
tribe's  ordinance  should  be  included  in 
the  definition  of  formula  area.  Three 
commenters  felt  that  Tribal 
Jurisdictional  Statistical  Area  and  Tribal 
Designated  Statistical  Area  should  be 
defined  or  removed  fiDm  the  definition. 

In  response  to  comments,  new 
language  was  added  which  maintains 
the  integrity  of  the  formula  by  both 
allowing  Indian  tribes  that  provide 
housing  assistance  off  tribal  lands  to 
include  a  larger  geographic  area.  The 
regulations  still  constrain  the  area  and 
the  population  counted  for  an  Indian 
tribe  so  that  it  would  be  fair  and 
equitable  for  all  Indian  tribes. 

The  Committee  added  a  definition  of 
"Formula  Response  Form"  to  reflect  the 
changes  made  elsewhere  in  the  rule. 
The  proposed  rule  would  have  required 
data  for  the  formula  to  be  included  in 
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the  IHP.  However,  because  the  data  is 
needed  before  the  IHP  submission  date, 
the  Committee  decided  to  require 
formula  data  to  be  submitted  on  a 
separate  form. 

One  commenter  felt  the  definition  of 
"Section  8  unit"  should  be  clarified. 
Some  Section  8  assistance  is  not  tied  to 
a  unit;  rather,  it  is  tenant-based 
assistance.  The  commenter  believed  this 
definition  lumps  all  Section  8  under  the 
definition  and  is  confusing.  The 
Committee  considered  the  comment, 
and  believes  the  definition  is  clear. 

Sections  1000.304  and  1000.306. 
Several  commenters  believed  that 
proposed  §  1000.304(a)  puts  the  burden 
on  Indian  tribes  to  develop  measurable 
and  verifiable  data.  The  commenters  felt 
this  should  be  HUD's  responsibility. 
The  Committee  believes  that  proposed 
§  1000.304  adequately  meets  the 
concerns  of  the  commenters.  However, 
the  section  may  have  been  unclear  to 
commenters  so  it  has  been  split  into  two 
sections  (§§  1000.304  and  1000.306).  An 
additional  reference  to  reviewing  the 
factors  in  Formula  Current  Assisted 
stock  is  added  in  reference  to  comments 
received  on  funding  for  Section  8  noted 
later. 

One  commenter  recommended  that 
the  final  rule  require  the  use  of  more 
reliable  data  as  soon  as  possible,  and  not 
establish  a  five  year  waiting  period.  The 
Committee  believes  the  method 
currently  proposed  satisfies  this  concern 
as  efforts  to  improve  data  must  be  begun 
immediately  in  order  to  complete  the 
effort  within  five  years. 

Section  1000.308.  A  commenter 
believed  the  formula  should  be 
modified  by  a  committee  in  the  same 
fashion  as  the  formula  was  developed. 
Section  1000.306  allows  public 
participation  in  revision  of  the  formula. 
While  the  tribal  Committee  members 
encourage  HUD  to  convene  a  tribal 
group  to  negotiate  modifications,  the 
rule  was  not  changed  to  require  this. 

Section  1000.310.  Two  commenters 
stated  that  the  word  "formula"  added  by 
HUD  makes  no  sense.  One  commenter 
feU  the  proposed  §§  1000.308  and 
1000.310  didn't  seem  to  work  together. 
The  commenter  also  believed  there  is 
inconsistency  among  the  proposed 
§§  1000.308,  1000.324,  1000.326,  and 
1000.328  which  need  clarification.  The 
word  "formula"  is  included  to  maintain 
consistency  in  the  rule.  In  response  to 
the  confusion  over  the  relationship  of 
Formula  Current  Assisted  Stock  to 
Section  8,  they  were  combined  under 
the  single  heading  of  Formula  Current 
Assisted  Stock.  Furthermore,  to  provide 
greater  clarity,  the  order  of  presentation 
was  changed  so  that  Formula  Current 
Assisted  Stock  is  listed  before  Need 


because  this  is  the  manner  in  which  the 
formula  is  actually  calculated.  As  a 
result  of  this  change  the  sections  on 
FCAS  are  moved  ahead  of  the  sections 
on  Need  and  are  renumbered 
accordingly. 

Section  1000.312.  Four  comments 
were  received  relating  to  who  should 
receive  funding  under  Current  Assisted 
Stock  in  cases  where  the  ownership  of 
the  Current  Assisted  Stock  remains 
separate  from  the  Indian  trilje.  One 
commenter  suggested  that  a  new 
§  1000.346  be  added,  responding  to  the 
issue  of  whether  IHAs  or  TDHEs  are 
entitled  to  continued  financial 
assistance  for  rental  public  housing 
projects.  NAHASDA  requires  that  the 
funding  for  Current  Assisted  Stock  be 
provided  to  the  Indian  tribe  where  the 
Current  Assisted  Stock  is  located. 
Because  of  this  statutory  requirement, 
the  Committee  could  not  make  the 
changes  requested  by  the  commenters, 
however  language  in  §  1000.327  does 
address  this  concern  as  it  relates  to  the 
overlapping  areas  unique  to  Alaska  due 
to  the  Alaska  Native  Settlement  Claims 
Act  (ANSGA). 

Section  1000.314.  Two  commenters 
felt  the  explanation  on  how  the  formula 
addresses  units  developed  under  the 
1937  Act  and  in  the  development 
pipeline  on  October  1, 1997  was 
unclear.  The  Committee  agreed  and  has 
reworded  §§  1000.314  through  1000.320 
to  improve  clarity.  The  major  change 
was  to  combine  Section  8  into  the 
"formula  current  assisted  stock" 
component  of  the  formula.  As  noted 
earlier  under  definitions,  changes  to  IHP 
submission  dates  required  the  creation 
of  a  Formula  Response  Form. 

Two  commenters  felt  that  units 
developed  under  NAHASDA  should  be 
included  in  the  funding  formula.  One  of 
the  commenters  felt  that  by  not 
providing  such  a  subsidy  creates  an 
incentive  not  to  add  either  rental  or 
homeownarship  units  because  the 
formula  will  not  take  into  account  the 
maintenance  costs  of  these  units. 
NAHASDA  allows  for  great  flexibility  in 
developing  housing  stock.  At  this  time 
the  Committee  is  not  able  to  determine 
the  level  of  need  for  NAHASDA  stock 
subsidy.  This  will  be  re-evaluated 
within  the  required  5-year  time  frame  as 
noted  in  §1000.306. 

Two  commenters  stated  that  the 
development  of  housing  units  for 
homeownarship  under  a  model  distinct 
from  the  existing  Mutual  Help  program 
requires  a  larger  initial  subsidy 
investment  to  reduce  the  mortgage 
burden  for  the  homeowner.  However, 
the  formula,  because  it  fails  to  account 
for  this  greater  expense,  fails  to  count 
non-mutual  help  homeownership  units. 


or  include  sufficient  development 
funds.  This  encourages  the  use  of  the 
mutual  help  model  instead  of  the 
mortgage  model,  which  discourages  the 
leveraging  of  private  funds  for 
mortgages  and  goes  against  NAHASDA. 
The  Committee  felt  no  changes  were 
necessary.  Under  self-determination 
Indian  tribes  have  responsibility  to 
develop  affordable  housing  activities 
within  their  available  resources. 

Section  1000.316.  One  commenter 
wrote  that  proposed  §  1000.330  is 
confusing.  The  commenter  questioned 
how  Section  8  contracts  that  have 
expired  or  are  due  to  expire  in  any 
subsequent  year  can  be  meaningful  to  a 
number  derived  as  of  September  30, 
1997.  The  Committee  agrees  that  the 
section  is  confusing  and  has 
incorporated  it  into  §  1000.316  and 
reworded  it  for  clarity. 

One  commenter  wrote  that  Section  8 
units  should  be  multiplied  by  the 
national  per  unit  average  for  low-rent 
units  and  not  the  Section  8  unit  average 
since  they  are  administered  as  low 
income  rental  units.  The  Committee 
disagrees.  In  developing  the  base 
funding  for  homeownership,  Low-Rent, 
and  Section  8  of  the  Formula  Current 
Assisted  Stock,  the  Committee  sought  to 
develop  the  base  funding  for  each  which 
reflects  the  actual  operating  cost  of  each. 

One  commenter  wrote  that  Section  8 
participants  should  continue  to  have 
flexibility  to  pay  more  than  30  percent 
of  income  in  order  to  compete  for  units 
on  the  private  rental  market.  Statutorily, 
recipients  are  not  allowed  to  charge 
low-income  families  receiving  subsidy 
under  NAHASDA  more  than  30  percent 
of  the  family's  adjusted  income  for 
affordable  housing. 

Four  comments  received  were 
opposed  to  funding  expired  Section  8 
contracts  under  NAHASDA.  Opinions 
were  expressed  that  NAHASDA  does 
not  have  enough  appropriation  to  fund 
the  Section  8  and  that  the  Section  8 
administered  by  IHAs  has  a  large 
number  of  non-Indians.  Two 
commenters  specified  support  for 
funding  Section  8  under  the  formula. 

Once  a  Section  8  contract 
administered  by  an  IHA  expires  it 
cannot  be  renewed  under  the  1937  Act. 
To  maintain  this  assistance  for  the 
households  currently  served  by  thp 
Indian  tribes,  the  Committee  felt  it  was 
important  to  provide  assistance  under 
NAHASDA.  Nonetheless,  the  Committee 
understands  the  concerns  about  the 
limited  assistance  available  for  Indian 
housing  and  has  made  note  in  this 
section  and  §  1000.306  that  in  five  years 
subsidy  for  Section  8  should  be 
reconsidered  as  a  component  of  the 
formula. 
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Section  1000.317.  Many  cominents 
were  received  from  IHAs  in  Alaska 
concerning  funds  to  maintain  and 
operate  1937  Act  units  owned  by  the 
IHAs.  In  response  to  these  comments,  a 
new  section  has  been  added  which 
states  that  formula  funds  for  1937  Act 
units  owned  by  Regional  Native 
Housing  Authorities  in  Alaska  will  be 
allocated  to  the  regional  tribe. 

Section  1000.318.  One  commenter 
wrote  that  even  if  units  are  conveyed 
over  to  a  homeowner,  the  units  should 
still  count  as  Current  Assisted  Stock  if 
the  units  are  part  of  the  five-year  Comp 
Grant  plan  because  there  is  a  continuing 
obligation  on  the  part  of  the  Indian 
tribe's  housing  program  to  provide  the 
assistance  which  has  been  promised. 
However,  a  conveyed  unit,  because  it 
has  become  a  private  home,  does  not 
quaUfy  as  Current  Assisted  Stock. 
However,  conveyed  imits  for  which 
Comprehensive  Grant  funding  has  been 
obligated  in  prior  years  may  be 
modernized  as  scheduled. 

One  commenter  stated  that  block 
grant  amoimts  should  be  fixed  based  on 
units  in  management  and  should  only 
be  reduced  as  units  leave  management. 
The  grant  will  not  be  increased  when 
units  are  added  to  management  after 
October  1, 1997.  This  gives  the  IHA  no 
incentive  to  convey  imits  out  of 
management  nor  does  it  provide  for 
costs  of  management  of  rental  units 
added  by  the  grant.  The  Committee 
considered  this  concern  and  has  added 
language  that  requires  conveyance  of  the 
units  as  soon  as  practicable  as  they  are 
paid  off  under  existing  homeownership 
contracts. 

One  commenter  noted  that  TDHEs 
should  not  be  required  to  repay  grant 
amounts  for  housing  inventories 
reduced  within  the  FY.  The  next  grant 
year  should  be  based  on  inventory  at 
that  date.  The  Committee  agrees  and  has 
clarified  this  provision. 

Two  commenters  suggested  that  the 
last  sentence  in  the  proposed  §  1000.336 
have  the  following  added:  "...by  the 
Tribe  or  TDHE."  The  Committee  has 
incorporated  this  change  and  also  added 
"or  IHA"  to  take  into  accoimt  situations 
where  the  IHA,  not  designated  as  the 
TDHE,  continues  to  own  the  units. 

Section  1000.324.  The  Committee 
agreed  to  adopt  the  clarifying  change 
made  by  HUD  to  this  section.  One 
commenter  noted  that  the  "without 
kitchen  or  plumbing"  variable  is  not  an 
accurate  measure  of  substandard 
housing  because  some  Indian  tribes 
building  housing  in  remote  location  or 
extreme  environmental  conditions  build 
new  homes  without  kitchen  or 
plumbing.  After  careful  consideration  of 
many  issues,  including  the  concern  of 


the  commenter,  the  Committee  felt  that 
it  was  important  to  include  some 
indicator  of  substandard  housing. 
Currently,  the  only  indicator  of 
substandard  housing  collected  in  a 
uniform  manner  for  all  Indian  tribes 
related  to  substandard  housing  is 
"without  kitchen  or  pliunbing." 
Accordingly,  no  change  has  been  made 
to  the  rule. 

One  commenter  expressed  that 
"Without  kitchen  or  plumbing"  should 
include  heating.  While  the  Committee 
considered  this  issue,  it  was  not  felt  that 
the  available  data  would  adequately 
address  the  concern  and  thus  the  change 
to  the  variable  could  not  be 
accommodated. 

Two  commenters  noted  that  because 
most  reservations  are  poverty  areas  and 
the  majority  of  housing  consists  of  HUD 
built  homes  and  30  percent  is  the 
maximum  amount  charged,  the  housing 
cost  burden  component  appears  to 
mainly  reflect  urban  need.  TtiB 
commenter  felt  the  need  components 
should  measure  criteria  which  are 
proportionally  consistent  across  the 
country  and  not  include  regional  or 
special  group  needs.  Because  housing 
need  is  different  throughout  the 
country,  each  of  the  variables  in  the 
formula  has  some  regional  bias, 
including  the  housing  cost  burden 
variable  referenced  in  the  comment. 
However,  it  is  the  Committee's  position 
that  the  combination  of  all  of  the 
variables  in  the  formula  most  fairly 
allocates  funds  toward  housing  need  in 
all  regions  of  the  country. 

Two  commenters  felt  there  should  be 
two  need  components.  One  as  AIAN 
households  which  are  overcrowded  and 
the  second  as  AIAN  Households 
without  kitchen  or  plumbing. 
Separating  the  two  variables  was 
considered.  However,  they  were 
combined  because  they  are  highly 
correlated;  places  with  overcrowding 
tend  to  also  have  households  without 
complete  kitchen  or  plumbing.  The 
Committee  combined  the  two  variables 
in  order  to  reflect  both  overcrowding 
and  some  components  of  substandard 
housing. 

One  commenter  felt  the  need 
component  should  include  non-Indians 
presently  living  in  current  assisted 
stock.  IHAs  provide  housing  for  both 
Indians  and  non-Indians  alike.  The 
Committee  recognizes  that  households 
with  a  divorced  non-Indian  with  Indian 
children  are  not  coimted  by  the 
household  variables,  nor  are  other  non- 
Indians  that  an  Indian  tribe  may  choose 
to  serve.  However,  the  needs  side  of  the 
formula  is  intended  to  target  toward 
Native  American  housing  need.  After 
receiving  the  funds  based  on  Native 


American  housing  need,  the  Indian  tribe 
may  choose  who  they  wish  to  serve.  The 
current  assisted  stock  component  of  the 
formula  funds  p>er  unit  regardless  of  the 
race  of  the  resident. 

One  commenter  noted  that  the 
formula  does  not  adequately  take  into 
consideration  the  disparity  between 
communities  that  currently  have 
adequate  infrastructure  and  those  that 
do  not.  Among  tribal  communities  in 
the  same  geographic  region,  the  per-unit 
cost  of  infrastructure  development 
typically  varies  much  more  Uian  the 
per-unit  cost  for  the  houses  alone.  Tribal 
communities  located  in  places  that 
require  capital  investment 
infrastructure,  such  as  very  deep  wells 
or  long  pipelines,  will  be  severely 
disadvantaged  under  the  current 
formula.  The  Committee  sought  out 
infrastructxire  data  to  be  used  in  the 
formula.  However,  after  discussions 
with  Indian  Health  Service  staff,  it  was 
determined  that  at  this  time  the  data 
were  not  appropriate  for  this  formula. 
However,  Uais  will  be  one  factor  to  be 
considered  during  the  review  of  the 
formula  over  the  next  five  years. 

Several  commenters  recommended 
that  the  formula  points  and  methods  to 
weight  these  components  agreed  to  by 
the  Committee  should  be  added  to  the 
regulations.  The  Committee  agreed  and 
has  included  the  weights  in  the 
proposed  rule. 

Section  1000.326.  Several  comments 
submitted  regarding  "overlapping 
service  areas",  when  more  than  one 
Indian  tribe  defines  the  same  formula 
area.  One  commenter  indicated  that  in 
Alaska  there  are  tribal  boundaries  and  a 
number  of  projects  that  border  two  or 
more  Indian  tribes.  Fiulhermore,  Alaska 
Native  Land  Claims  Corporations 
overlap  many  Indian  tribes.  One 
commenter  feared  that  without  a  quick 
HUD  determination  regarding 
overlapping  formula  area,  Indian  tribes 
might  be  placed  in  the  situation  of 
having  to  do  pohtical  "battle"  with  one 
another  to  determine  their  fair  share. 
The  Committee  agrees  with  the 
comments  and  have  revised  §  1000.326 
to  address  overlap  disputes  between 
state  and  Federal  Indian  tribes  as  well 
as  §  1000.327  to  address  the  allocation 
of  data  for  the  unique  overlapping  areas 
in  Alaska. 

In  addition,  one  comment  was 
received  relating  to  dual  tribal 
membership  and  a  change  was  made  in 
the  rule  to  reflect  that  concern.  The 
other  concern  related  to  HUD's  timing 
for  dealing  with  issues  related  to 
overlapping  areas  and  a  change  was 
made  to  put  in  a  date  specific  when 
overlapping  issues  will  be  addressed. 
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One  commenter  indicated  that  the 
IHS  is  interested  in  working  with  HUD 
and  other  agencies  on  developing  better 
data  sources  regarding  the  number  and 
conditions  of  ALAN  homes.  Over  the 
next  5  years  HUD  and  the  Indian  tribes 
intend  to  improve  the  data  available  on 
Native  American  Housing  need.  IHS 
participation  in  this  process  is  greatly 
appreciated.  Furthermore,  IHS 
assistance  with  current  data  that  might 
be  used  for  addressing  problems  related 
to  overlapping  service  areas  will  be 
extremely  helpful. 

Section  1000.328.  Twenty-four  of  the 
comments  suggested  that  the  needs 
component  of  the  formula  should 
provide  a  minimum  level  of  funding, 
thirteen  of  the  commenters  suggesting  a 
base  allocation  of  S150.000. 

After  giving  this  issue  serious 
consideration,  the  Committee  agreed 
that  if  an  Indian  tribe  receives  less  than 
SSO.OOO  under  the  needs  side  of  the 
formula  in  the  Brst  year  it  applies  for 
funding,  its  need  component  is  set  to 
$50,000  with  a  downward  adjustment 
for  all  other  Indian  tribes  to  cover  this 
cost.  In  subsequent  years  up  to  the  year 
2002,  an  Indian  tribe  receiving  less  than 
$25,000  imder  need  has  their  grant 
adjusted  up  to  $25,000. 

The  Committee  determined  this 
minimum  grant  amount  was  allowable 
under  NAHASDA  under  "other 
objectively  measurable  conditions  as  the 
Secretary  and  Indian  tribes  may 
specify." 

Section  1000.330.  One  commenter  felt 
it  would  be  more  equitable  to  allocate  a 
standard  across-the  board  housing 
allowance  for  every  registered  Native 
American  who  is  a  member  of  a 
recognized  Indian  tribe.  A  housing 
allowance  for  every  registered  Native 
American  is  contrary  to  the  intent  of  the 
Act.  NAHASDA  requires  that  the  block 
grants  be  targeted  to  the  need  of  the 
Indian  tribes  and  the  Indian  areas  of  the 
Indian  tribes  for  assistance  for 
affordable  housing  activities  (Sec. 
302(b)). 

Two  commenters  felt  that  U.S.  Census 
data  do  not  reflect  the  housing  need  in 
Indian  country.  One  commenter 
recommended  the  use  of  tribal  waiting 
lists  for  housing  and  that  those  waiting 
lists  be  audited  to  ensure  accuracy.  In 
developing  the  proposed  rule,  issues  of 
Census  data  quality  and  potential  use  of 
waiting  list  were  discussed  and 
carefully  considered.  Although 
recognizing  the  limitations  of  Census 
data,  it  is  currently  the  only  data 
available  that  is  collected  in  a  uniform 
manner  that  can  be  confirmed  and 
verified  for  all  Indian  tribes  on  income 
and  housing  need.  Section  1000.306 
notes  that  a  new  set  of  measurable  and 


verifiable  data  on  Native  American 
housing  need  will  be  developed  not 
later  than  5  years  from  the  date  of 
issuance  of  these  regulations.  Waiting 
lists  tend  to  reflect  local  need  rather 
than  national  need  that  is  comparative 
across  Indian  tribes. 

Section  1000.332.  Three  commenters 
felt  this  section  (designated  in  the 
proposed  rule  as  §  1000.318)  should 
provide  the  procedural  requirements  for 
securing  HUD  approval,  including 
automatic  approval  if  HUD  fails  to  act 
within  a  specified  time.  The  Committee 
believes  the  details  provided  in 
§  1000.336  are  adequate.  However,  the 
Committee  felt  commenters  were 
confused  by  the  order  of  the  questions 
and  answers  presented  in  proposed 
§§  1000.318  and  1000.318.  Accordingly, 
the  final  rule  reverses  the  order  of  these 
two  sections. 

Fourteen  comments  were  received 
discussing  HUD's  provision  of  notice 
regarding  formula  data.  Several 
commenters  recommended  that  the  data 
should  be  provided  to  Indian  tribes/ 
TDHEs  immediately  for  review. 
Commenters  also  suggested  that  HUD  be 
required  to  provide  notice  of  data  and 
projected  allocation  not  less  than  120 
days  before  the  end  of  HUD's  fiscal  year. 
Other  commenters  recommended  that 
HUD  should  be  required  to  provide 
notice  of  data  and  projected  allocation 
not  less  than  120  days  before  the  date 
IHPs  are  required  to  be  submitted. 

The  section  was  changed  by  adding  a 
specific  date  (August  1  of  each  year)  by 
which  HUD  will  provide  each  Indian 
tribe  with  the  data  and  a  preliminary 
allocation  based  on  an  estimated 
appropriation  for  the  next  fiscal  year. 
For  consistency,  all  other  deadlines  in 
the  formula  component  of  the  rule  were 
made  date  specific. 

Section  1000.334.  Several  related 
comments  were  made  reflecting  what 
information  could  be  used  for  challenge. 
One  commenter  stated  that  many  States, 
counties,  cities,  universities  and  other 
educational  institutions  have  better  data 
than  the  U.S.  Census.  The  commenters 
asked  why  more  systems  need  to  be 
created  if  they  are  in  place  at  the 
regional  or  local  level.  One  commenter 
wrote  that  if  the  TDHE  is  providing 
accurate,  verifiable  information  to  be 
used  in  the  formula,  HUD  should  not  be 
able  to  disallow  that  information.  Two 
commenters  wrote  that  challenge  data 
could  be  certified  by  the  Indian  tribe 
and  the  BIA,  as  the  BIA  already  uses 
tribal  enrollment  numbers  for  some 
contract  funding. 

The  data  used  for  the  formula  must  be 
uniformly  and  consistently  collected  for 
all  Indian  tribes.  Local  data  sources  do 
not  necessarily  provide  this.  However, 
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the  Committee  revised  the  rule  to  allow 
HUD  greater  discretion  to  accept  data. 

Section  1000.336.  Five  commenters 
requested  more  detail  on  "a  method 
acceptable  to  HUD"  for  challenge.  A 
more  detailed  explanation  of  "a  method 
acceptable  to  HUD"  for  challenge  will 
be  included  in  the  information  packet 
sent  out  with  the  data  to  be  used  in  the 
formula.  Nonetheless,  the  Committee 
agreed  that  the  section  needed  to  be 
clarified  in  respect  to  submission  of 
challenge  material  and  the  rule  was 
changed  accordingly. 

Section  1000.338  of  the  proposed  rule. 
This  section  was  formerly  designated  as 
§  1000.338  but  has  been  redesignated  as 
§  1000.325  for  purposes  of  clarity  and 
better  organization  of  the  regulatory 
text.  One  commenter  wrote  that  this 
section  on  adjusting  for  local  area  costs 
is  unclear  to  someone  unfamiliar  with 
the  existing  program.  An  explanation  of 
this  section  is  included  in  the  appendix 
which  explains  how  the  formula  works. 
In  addition,  TDC  is  defined  in 
§  1000.302. 

Section  1000.340.  Because  many 
small  IHAs  did  not  receive 
modernization  funding  in  FY  1996,  two 
commenters  ielt  the  formula  should  be 
based  on  a  three  to  five  year  average  of 
operating  subsidy  and  modernization 
received  by  the  IHA.  However,  the 
current  use  of  FY  1996  modernization  is 
a  statutory  requirement  that  cannot  be 
changed  by  regulation.  Nonetheless,  the 
comments  reminded  the  Committee  that 
an  explanation  of  how  this  statutory 
requirement  is  incorporated  into  the 
formula  was  mistakenly  not  included  in 
the  proposed  rule.  Accordingly,  new 
§  1000.342  has  been  added. 

Section  1000.342.  The  proposed  rule 
specifically  requested  comment  on  the 
issue  of  whether  or  not  there  should  be 
an  emergency  and  disaster  relief  set- 
aside  as  part  of  the  block  grant 
allocation. 

Seventeen  commenters  opposed  a  set- 
aside.  Several  commenters  wrote  that 
funds  should  not  be  taken  off  the  top  of 
the  block  grant.  These  commenters 
believed  this  would  serve  to  punish 
everyone  for  the  disasters  impacting  the 
few.  Other  commenters  suggested  that 
an  Indian  tribe  should  address  disaster 
relief  by  setting  aside  its  own  reserves 
for  such  circumstances.  One  commenter 
noted  that  a  fund  should  not  be 
established  because  insurance 
requirements  protect  TDHE  property 
and  FEMA  is  available  for  natural 
disasters.  Another  commenter  opposed 
a  set  aside  due  to  the  lack  of  accepted 
definitions  for  "emergency"  and 
"disaster."  One  of  the  comments 
suggested  individual  insurance  coverage 
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should  be  required  to  be  sufficient  to 
cover  disaster  situations  at  100  percent. 

Thirty-three  commenters  were  in 
favor  of  a  disaster  and/or  emei^ency  set 
aside.  Many  of  these  commenters 
recommended  that  the  fund  not  exceed 
$10  million.  Several  commenters 
suggested  that  Indian  tribes  applying  for 
this  funding  should  be  required  to  show 
that  no  other  relief  is  available  from 
other  sources.  One  commenter 
supported  the  emergency  fund,  but 
recommended  that  Indian  tribes  should 
also  have  the  option  of  establishing  an 
emergency  fund  with  a  portion  of  their 
grant  funds.  After  considering  all  of  the 
comments,  the  Committee  determined 
that  a  set  aside  would  be  difficult  to 
implement  and  inadvisable.  The 
Committee  recommends  that  recipients 
consider  the  establishment  of  an 
insurance  pool. 

Performance  Variable.  The  July  2, 
1997  proposed  rule  solicited  comments 
on  the  use  of  a  performance  variable  in 
the  formula  allocation.  Numerous 
comments  were  received. 

Many  commenters  supported  the 
inclusion  of  a  performance  variable  in 
the  allocation  formula.  These 
commenters  believed  a  performance 
variable  was  necessary  to  estabUsh  a 
connection  between  performance  and 
the  amoimt  of  funding  an  Indian  tribe 
receives.  Further,  the  commenters 
believed  that  the  inclusion  of  a 
performance  variable  would  encourage 
proper  fiscal  management  by  Indian 
tribes.  One  commenter  recommended 
that  the  performance  objectives  be 
established  by  the  Indian  tribes  and  be 
tribally  driven. 

Many  commenters  were  opposed  to 
the  performance  variable.  These 
commenters  believe  that  a  performance 
variable  is  unnecessary  and  would  only 
serve  to  divide  Indian  tribes.  These 
commenters  believed  that  the  inclusion 
of  a  performance  variable  would  lead  to 
the  high-performing  recipients  getting 
rewarded  at  the  expense  of  low- 
performing  recipients,  which  are  in 
most  need  of  assistance.  One  commenter 
writing  against  the  proposal  believes  the 
inclusion  of  a  performance  variable 
would  allow  HUD  subjectivity  in 
funding  decisions. 

The  Committee  believes  that 
performance  is  an  important  issue. 
However,  the  Committee  determined 
that  the  inclusion  of  a  performance 
variable  in  the  formula  would  be 
inappropriate.  Rather,  the  Committee 
has  addressed  performance  measures  in 
subpart  F  of  these  regulations,  which 
deals  with  compliance  issues  and 
adjustments  to  funding. 

General  comments  on  the  allocation 
formula.  Several  commenters  submitted 


comments  that  did  not  refer  to  a  specific 
section  of  subpart  D,  but  rather 
concehied  the  allocation  formula 
generally. 

One  commenter  suggested  the 
allocation  formula  be  published  as  part 
of  the  final  rule.  The  Committee  agrees 
and  the  formula  is  published  as  part  of 
the  appendix  to  this  final  rule. 

Another  commenter  suggested 
splitting  allocations  by  region  or  size  of 
Indian  tribe  on  a  bi-annual  or  tri-annual 
basis.  This  suggestion  was  considered 
and  not  adopted  by  the  Committee  for 
reasons  of  fairness  and  equity. 

One  commenter  questioned  whether 
special  consideration  would  be  given  to 
the  high  costs  of  construction  and 
maintenance  in  Alaska.  The  Committee 
provided  for  different  regional  costs  to 
be  accounted  for  in  the  formula. 

Another  commenter  recommended 
that  $15  million  of  the  total  amount  of 
funds  under  the  Need  component  be 
reserved  annually  for  development  of 
off-site  sanitation  faciUties  (water, 
sewer,  and  solid  waste  facilities)  and 
allocated  to  Indian  tribes  based  on  a 
separate  methodology.  The  Committee 
considered  but  did  not  adopt  this 
proposal  due  to  the  impracticality  of 
administering  such  a  fund. 

Subpart  E— Federal  Guarantees  for 
Financing  of  Tribal  Housing  Activities 

Subpart  E  describes  the  regulatory 
requirements  necessary  for  the 
implementation  of  title  VI  of 
NAHASDA.  This  subpart  establishes  the 
terms  and  conditions  by  which  HUD 
will  guarantee  the  obligations  issued  by 
an  Indian  tribe  or  Tribally  Designated 
Housing  Entity  for  the  purposes  of 
financing  eligible  affordable  housing 
activities.  (Note:  The  numbers  of  several 
sections  in  this  subpart  have  been 
amended  due  to  the  addition  of  new 
sections.  For  example,  §  1000.406  of  the 
proposed  rule  is  numbered  as 
§  1000.408  of  this  final  rule.) 

Section  1000.402.  Several 
commenters  suggested  that  State 
recognized  Indian  tribes  should  not  be 
eligible  for  participation  in  Title  VI. 
Two  of  these  commenters  added  that  if 
any  State  recognized  Indian  tribes  were 
permitted  to  participate  that  their 
funding  should  come  from  a  separate 
appropriation.  The  regulations  were  not 
changed  because  the  statute  allows  for 
participation  by  State  Indian  tribes  that 
meet  the  definition  in  section  4(12)(c)  of 
NAHASDA. 

Section  1000.404.  This  section  of  the 
final  rule  contains  new  language. 
Section  1000.404  of  the  proposed  rule 
has  been  redesignated  as  §  1000.406  in 
the  final  rule.  The  preamble  to  the 
proposed  rule  sought  input  on  whether 


a  definition  of  lender  should  be  added 
in  the  final  rule.  Some  commenters 
agreed  that  the  language  should  be 
added  while  others  stated  that  no 
regulatory  language  should  be  added.  It 
was  the  decision  of  the  Committee  that 
a  lender  definition  was  advisable.  It  was 
further  agreed  to  utilize  the  language 
foimd  in  HUD's  regulations  for  the 
Section  184  Loan  Guarantee  Program 
(ciurently  located  in  24  CFR  part  955. 
but  redesignated  by  this  final  rule  as  24 
CFR  part  1005)  to  provide  consistency 
in  the  two  loan  guarantee  programs. 
Further,  it  was  agreed  that  the 
additional  language  added  to  the 
definition  of  lender  in  part  1005  was 
appropriate  for  Title  VI  as  well  (see 
discussion  of  changes  to  part  1005 
below).  These  agreements  are 
implemented  in  the  revised  §  1000.404 
of  the  final  rule. 

Section  1000.406  of  the  proposed  rule. 
Section  1000.406  of  the  prop<»ed  rule 
has  been  redesignated  as  §  1000.408  in 
the  final  rule.  One  commenter  suggested 
that  HUD  require  only  a  certification 
and  not  volumes  of  paperwork.  The 
Committee  agreed  with  the  comment 
but  made  no  change  to  the  proposed 
rule  as  the  language  as  published  was 
sufficiently  broad  and  did  not  require 
excessive  paperwork.  An  additional 
commenter  stated  that  the  financing 
terms  of  a  non-guaranteed  loan  should 
not  exceed  the  financing  terms  of  a 
guaranteed  loan  to  avoid  penalizing 
financially  responsible  Indian  tribes. 
The  Committee  concurred  and  reworded 
the  rule  to  conform  with  statutory 
language  regarding  the  timely  execution 
of  program  plans. 

Section  1000.408  of  the  proposed  rule. 
Section  1000.408  of  the  proposed  rule 
has  been  redesignated  as  §  1000.410  in 
the  final  rule.  Numerous  comments 
were  received  stating  that  the  term  of 
the  Title  VI  loan  should  be  longer  than 
20  years.  The  commenters  noted  that  the 
proposed  rule  language  provided  no 
flexibility  and  was  counterproductive  to 
establishing  creative  financing 
mechanisms.  One  commenter  requesting 
the  longer  loan  term  suggested  that  each 
apphcation  stand  on  its  own  merits.  The 
Committee  agreed  with  this  suggestion 
and  amended  the  language  in  the  final 
rule.  Additionally,  the  language  in 
paragraph  (a)  was  amended  to  correct 
wording  which  erroneously  provided 
that  security  pledged  with  the  note  or 
other  obligation  could  have  been  sold  if 
the  note  was  sold. 

Section  1000.412  of  the  proposed  rule. 
Section  1000.412  of  the  proposed  rule 
has  been  redesignated  as  §  1000.414  in 
the  final  rule.  While  no  comments  were 
received,  this  section  was  divided  into 
separate  paragraphs  to  clearly  show  the 
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reader  that  NAHASDA  contains  two, 
distinctive  requirements. 

Section  1 000. 414  of  the  proposed  rule. 
Section  1000.414  of  the  proposed  rule 
has  been  redesignated  as  §  1000.416  in 
the  Hnal  rule.  Several  commenters 
requested  a  change  in  wording  from 
"may"  to  "will"  which  they  believed 
responded  to  concerns  from  Indian 
tribes  and  was  more  grammatically 
correct.  The  Committee  concurred  and 
amended  the  language  as  noted. 

Section  1000.418  of  the  proposed  rule. 
Section  1000.418  of  the  proposed  rule 
has  been  redesignated  as  §  1000.420  in 
the  final  rule.  Two  comments  requested 
a  change  in  the  proposed  rule  by  adding 
"should  not"  instead  of  the  proposed 
wording  of  simply  "not."  The 
Committee  did  not  concur  with  this 
change  as  the  statute  limits  the  net 
interest  costs  to  30  percent  and  does  not 
provide  for  the  flexibility  the 
commenter  is  seeking. 

Section  1000.422  of  the  proposed  rule. 
Section  1000.422  of  the  proposed  rule 
has  been  redesignated  as  §  1000.424  in 
the  final  rule.  Several  comments  were 
received  requesting  the  removal  of  the 
certiHcation  on  the  drug-free  workplace 
and  relocation  requirements  and  the 
rewording  of  the  certifications  in 
general  to  be  clearer  to  the  reader.  The 
Committee  concurred  with  these 
recommendations  and  further 
streamlined  the  listing  of  required 
certifications.  Several  commenters 
requested  that  "regulation"  be  changed 
to  "requirements"  since  the  reference  is 
to  a  statutory  requirement,  as  opposed 
to  a  regulatory  requirement.  The 
Committee  accepted  this  change. 

Section  1000.428  of  the  proposed  rule. 
Section  1000.428  of  the  proposed  rule 
has  been  redesignated  as  §  1000.430  in 
the  final  rule.  Several  commenters 
suggested  that  the  word  "reasonable"  be 
added  to  the  conditions  under  which 
HUD  may  list  conditions  in  the  issuance 
of  a  guarantee  certiHcate.  The 
Committee  concurred  and  made  this 
change  in  paragraph  (c)  of  this  section. 
A  comment  was  received  requesting  that 
a  45  day  limit  be  placed  on  HUD  to 
provide  i*s  request  for  information.  The 
Committee  agreed  that  a  review  period 
should  be  established  and  retained  the 
30  day  review  period. 

Section  1000.432  of  the  proposed  rule. 
Section  1000.432  of  the  proposed  rule 
has  been  redesignated  as  §  1000.434  in 
the  final  rule.  Two  comments  requested 
that  the  allocation  process  for  title  VI 
applicants  be  based  only  on  seeking 
loan  guarantee  assistance.  The 
Committee  did  not  recommend  any 
changes  based  on  this  cdmment  as  the 
Title  VI  applications  will  be  received  by 
the  Department  throughout  the  year  and 


not  at  one  time.  Therefore,  it  is 
impossible  for  the  Department  to 
acoirately  predict  the  number  of  loans 
and  the  amount  of  those  loans  when 
applying  the  formula. 

Two  comments  requested  that  the 
date  when  applications  could  be 
submitted  for  the  unused  funds  be 
changed  from  the  fourth  quarter  to  the 
third  quarter.  The  Committee  agreed 
with  these  comments  and  the  language 
was  amended.  Additionally,  language 
was  added  to  make  clear  to  the  reader 
that  an  application  previously  denied 
under  the  regional  allocation  method 
would  need  to  be  resubmitted  at  the 
beginning  of  the  third  quarter  to  be 
made  eUgible  for  unused  funds. 

Two  comments  stated  that  the 
allocation  method  should  be  based  on 
need.  The  Committee  did  not  adopt  this 
recommendation  as  there  is  no  statutory 
basis  for  such  a  requirement.  The 
Committee  believes  that  the  language  in 
the  proposed  rule  provided  a  fair 
distribution  of  available  funds.  During 
the  third  quarter,  an  adjustment  will  be 
made  for  regions  with  higher 
participation  or  lower  participation  in 
Title  VI. 

Section  1000.434  of  the  proposed  rule. 
Section  1000.434  of  the  proposed  rule 
has  been  redesignated  as  §  1000.436  in 
the  final  rule.  A  comment  was  received 
which  supported  the  monitoring  of  Title 
VI  hmds  by  HUD.  The  Committee 
agreed  with  this  comment  but 
determined  that  such  monitoring  was 
fully  provided  for  in  the  proposed  rule 
language.  Therefore,  no  change  was 
necessary.  A  comment  was  also  received 
which  recommended  that  this  provision 
be  deleted  from  the  rule.  The  Conunittee- 
did  not  concur  on  this  provision  as  it 
would  contradict  the  statute. 

Subpart  F — Recipient  Monitoring, 
Oversight  and  Accountability 

Subpart  F  implements  title  IV  of 
NAHASDA.  Among  other  topics,  this 
subpart  addresses  monitoring  of 
compliance,  performance  reports,  HUD 
and  tribal  review,  audits,  and  remedies 
for  noncompliance.  (Note:  The  numbers 
of  several  sections  in  this  subpart  have 
been  amended  due  to  the  addition  of 
new  sections.  For  example,  §  1000.528 
of  the  proposed  rule  is  numbered  as 
§  1000.532  of  this  final  rule.) 

General  comment.  One  commenter 
suggested  that  HUD  elevate  its 
capabilities  to  insure  that  it  can 
effectively  monitor  NAHASDA 
activities.  No  regulatory  changes  were 
proposed. 

Section  1000.501.  One  commenter 
was  in  favor  of  this  provision. 

Section  1000.502.  HUD  had  added  the 
word  "periodically"  in  describing  the 


HUD  review  process  which  otherwise 
was  cross-referenced  to  section 
§  100.520.  This  prompted  several 
negative  comments.  Section  1000.520 
states  that  HUD  will  "at  least  annually" 
review  each  recipient's  performance. 
Therefore,  the  word  "periodically"  has 

been  removed.  

HUD  also  added  citations  to  24  CFR 
8.56  and  24  CFR  146.31.  Several 
commenters  objected  to  this  addition. 
These  referenced  regulations  are  not 
applicable  to  these  reviews  and 
NAHASDA  regulations,  so  they  have 
been  deleted. 

In  paragraph  (c)  one  commenter 
expressed  concern  about  adding  the 
word  "auditing"  to  HUD's  review 
practices  since  HUD  is  unlikely  to 
conduct  financieil  audits  of  recipients. 
Therefore,  the  word  "auditing"  has  been 
deleted. 

One  commenter  challenged  HUD's 
monitoring  and  suggested  further 
regulating  how  Indian  tribes  and  HUD 
should  carry  out  their  monitoring 
responsibilities.  NAHASDA  mandates 
that  HUD  monitor  activities  and  the 
Committee  believes  that  it  is  prudent  for 
both  HUD  and  Indian  tribes  to  monitor 
recipients.  The  Committee  additionally 
believes  that  Indian  tribes  and  HUD 
should  generally  not  be  further 
restricted  in  their  monitoring  activities. 

Several  commenters  wanted  further 
detail  on  monitoring  activities. 
However,  the  Committee  believes  the 
regulations  as  currently  stated  are 
adequate  and  appropriate. 

Section  1000.508.  A  niunber  of 
commenters  objected  to  the  regulations 
mandating  that  recipients  take  certain 
specified  actions  if  they  identified 
programmatic  concerns.  The  regulations 
have  been  changed  to  state  that  some 
corrective  action  must  be  taken,  but  is 
not  limited  to  the  remedies  outlined. 

A  comment  argued  that  HUD  has  an 
obligation  to  provide  technical 
assistance.  This  comment  was 
considered  but  no  language  was 
adopted. 

Section  1000.510.  Similar  to  some 
comments  regarding  §  1000.508, 
commenters  were  concerned  about  the 
language  added  by  HUD  concerning 
"responsibility"  and  how  this  might  be 
interpreted  or  what  consequences  it 
might  have.  However,  the  Committee 
agreed  to  retain  the  language. 

Section  1000.512.  At  the  suggestion  of 
several  commenters,  paragraph  (c)  has 
been  changed  to  cross-reference  to 
§  1000.524. 

Section  1000.514.  Contrary  to  the 
suggestions  of  several  commenters,  the 
Committee  does  not  believe  that  it  is 
necessary  to  address  the  particulars  of 
audit  submissions  in  this  section.  Many 
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comments  were  received  suggesting  that 
Indian  tribes  need  more  time  to  submit 
performance  reports.  Therefore,  the 
proposed  period  of  45  days  has  been 
changed  to  60  days.  Also,  based  on  one 
comment,  "program  year"  has  now  been 
changed  to  "recipient's  program  year." 
Section  1000.516.  As  with  the  change 
made  to  §  1000.514,  the  term  "program 
year"  has  been  changed  to  read 
"recipient's  program  year." 

One  commenter  inquired  about 
staggering  IHP  deadlines  to  allow  them 
to  fit  different  hscal  years.  The 
submission  period  for  IHPs  has  been 
changed  to  permit  IHP  submission 
anytime  prior  to  July  1  of  the  Federal 
Fiscal  Year  for  which  funds  are 
appropriated  (See  §  1000.214). 
Coordination  of  plan  submission  with 
individual  fiscal  years  has  been  left  to 
the  discretion  of  the  individual 
recipients. 

Section  1000.521.  At  the  suggestion  of 
several  commenters,  this  new  question 
and  answer  has  been  added  giving  HUD 
60  days  to  issue  a  report  on  a  recipient's 
performance. 

Section  1000.522.  Many  comments 
were  received  regarding  the  notice  for 
on-site  reviews.  In  response,  the 
regulations  have  been  changed  to 
require  a  30-day  written  notice  in  most 
cases.  One  commenter  suggested  that  in 
emergency  situations  where  a  notice  is 
not  required,  that  the  term  "emergency" 
be  defined.  However,  the  Committee 
believes  that  such  a  definition  would  be 
too  cumbersome.  One  commenter 
proposed  that  the  recipient  and  HUD  be 
required  to  mutually  agree  on  whether 
an  on-site  review  should  be  done.  The 
Committee  does  not  agree  with  this 
proposal  because  it  might  conflict  vdth 
the  rights  and  duties  that  HUD  has 
under  NAHASDA. 

The  Committee  encourages  HUD  to  be 
sensitive  to  the  right  of  Indian  tribes  to 
participate  in  exit  reviews.  Though  no 
specific  action  is  promulgated,  HUD 
should  incorporate  such  rights  in  its 
review  procedures. 

Section  1000.524.  As  addressed  in  the 
discussion  of  previous  sections, 
paragraph  (d)  is  changed  to  read 
"recipient's  program  year." 

At  the  suggestion  of  several 
commenters,  the  amount  of  time  that  a 
recipient  has  to  submit  an  annual 
performance  report  has  been  changed 
from  45  days  to  60  days. 

One  commenter  wanted  to  expressly 
address  treatment  of  obligated  funds 
and  to  define  them  as  expended  funds. 
However,  the  Committee  feels  this  is  not 
an  appropriate  definition  and  that 
explanatory  language  is  not  necessary. 

One  commenter  felt  that  "substantial" 
compliance  with  regulations  and 


statutes  should  be  required  in  paragraph 
(0-  The  Committee  agrees  with  this 
commenter  and  has  changed  the 
regulations  accordingly. 

One  commenter  suggested  that  HUD 
review  be  done  biannually.  However, 
this  conflicts  with  the  statutory 
requirement  that  HUD  review  recipients 
annually. 

Section  1000.526.  Many  commenters 
objected  to  HUD  adding  paragraph  (i)  to 
the  list  of  information  which  it  may 
consider  in  reviewing  a  recipient's 
performance.  It  was  agreed  that  this 
section  be  revised  to  apply  only  to 
"reliable"  information  relating  to 
performance  measurements. 

One  commenter  asked  whether 
paragraph  (h)  is  an  inappropriate  waiver 
of  attorney-client  privilege.  The 
Committee  does  not  interpret  this  as  a 
waiver  because  the  section  merely 
allows  HUD  to  take  into  account  matters 
that  may  be  in  litigation. 

Section  1000.530.  This  section  of  the 
final  rule  contains  new  language. 
Section  1000.530  of  the  proposed  rule 
has  been  redesignated  as  §  1000.538  in 
the  final  rule.  A  number  of  comments 
were  received  which  stated  that  the 
proposed  regulations  did  not  provide  a 
recipient  a  period  of  time  to  cure  a 
performance  problem  before  the 
Department  initiates  remedies  available 
to  it  under  either  §  1000.528  of  the 
proposed  rule,  redesignated  as 
§  1000.532  in  the  final  rule, 
(adjustments  to  future  grants)  or 
§  1000.530  of  the  proposed  rule, 
redesignated  as  §  1000.538  in  the  final 
rule,  (adjustments  to  current  grjint  based 
on  substantial  noncompliance).  The 
final  rule  adds  new  language  at 
§  1000.530  which,  depending  upon  the 
severity  of  the  performance  problem, 
provides  a  number  of  corrective  and 
remedial  measures  which  the  recipient 
may  take  to  cure  the  performance 
problem.  At  least  one  or  more  of  the 
corrective  and  remedial  actions  must  be 
taken  by  the  Department  before  the 
Department  pursues  the  remedies 
available  to  it  under  §§  1000.532  or 
1000.538  of  the  final  rule.  Such 
corrective  or  remedial  measures  are 
designed  to  (1)  prevent  continuance  of 
the  problem,  (2)  mitigate  any  adverse 
effects,  and  (3)  prevent  recurrence  of  the 
problem.  The  corrective  and  remedial 
actions  are  phrased  as  requests  and 
recommendations  to  recipients. 

Section  1000.528  of  the  proposed  rule. 
Section  1000.528  of  the  proposed  rule 
has  been  redesignated  as  §  1000.532  in 
the  final  rule.  The  July  2, 1997  proposed 
rule  identified  the  reduction  of  grant 
amounts  under  section  405(c)  of 
NAHASDA  without  affording  notice  and 
an  opportunity  for  a  hearing  to  be  a 


nonconsensus  issue.  The  tribal  position 
in  the  proposed  rule  was  that  prior  to 
the  Department  taking  action  under 
section  405(c)  to  adjust,  reduce  or 
withdraw  future  grant  awards,  the 
Department  must  provide  notice  and  an 
opportunity  for  a  hearing  which  would 
be  available  to  the  recipient  under 
section  401(a)  of  NAHASDA  (relating  to 
substantial  noncompliance  issues 
involving  the  current  year  grant).  The 
Department  took  the  position  in  the 
proposed  rule  that  section  405(c) 
permits  the  Department  to  adjust, 
reduce,  withdraw,  or  take  other 
appropriate  actions  based  on  the 
Department's  review  and  audit  of  the 
recipient  without  providing  prior  notice 
and  an  opportunity  for  hearing. 

Section  1000.528  of  the  proposed  rule 
was  drafted  by  the  Department  to 
implement  section  405(c).  The  section, 
as  drafted,  did  not  provide  notice  and 
an  opportunity  for  hearing. 

Extensive  comments  were  received 
which  unanimously  supported  the  tribal 
position  that  the  Department  afford 
notice  and  an  opportiuiity  for  hearing 
prior  to  the  Department  taking  the 
section  405(c)  remedies  against  the 
future  year  grant.  The  final  rule  states 
HUD  will  (1)  provide  notice  and  an 
informal  meeting  to  resolve  program 
deficiencies  prior  to  taking  the  section 
405(c)  remedies  and  following  the 
future  grant  adjustment,  reduction, 
withdrawal,  or  other  action,  and  (2) 
provide  the  recipient  with  a  hearing 
identical  to  that  afforded  recipients 
under  section  401(a)  of  NAHASDA.  The 
funds  adjusted,  reduced,  or  withdrawn 
shall  not  be  reallocated  until  15  days 
after  this  hearing  has  been  held  and  a 
final  decision  rendered. 

Several  comments  stated  that  the 
statutory  language  in  section  405(c) 
regarding  "appropriate  adjustments"  to 
future  grants  is  vague  and  provides  little 
or  no  guidance  to  either  the  Department 
or  recipients.  They  recommended  that 
some  explanation  be  provided  as  to  the 
standard  that  applies  when  HUD  makes 
a  determination  to  adjust  a  future  grant. 
Paragraph  (c)  provides  such  a  standard 
and  mandates  that  the  Department  make 
adjustments  in  the  recipient's  future 
grant  appropriate  to  the  deficiency 
when  the  recipient  has  not  complied 
significantly  with  a  major  activity  of  its 
IHP.  If  a  reduction  is  made,  a  recipient 
may  request  a  hearing  identical  to  that 
provided  for  reductions  under  section 
401(a)  of  NAHASDA. 

Other  comments  were  received  that 
were  directed  at  reducing  the  share  of 
grant  funds  to  recipients  who  failed  to 
meet  their  own  IHP  goals  and  objectives. 
The  solution  to  this  situation 
recommended  by  these  commenters  was 
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to  provids  a  performance  variable  in  the 
funding  allocation  fonnula.  Also 
received  were  comments  specific  to  the 
issue  of  whether  annual  funding  would 
continue  for  programs  with  identified 
management  and  performance  shortfalls 
and  whether,  as  proposed,  the 
regulations  would  implement  a  system 
that  could  increase  the  existing  project 
development  pipeline.  However,  many 
comments  were  received  that  opposed 
adding  performance  variables  to  the 
formula  to  reduce  funding  to  non- 
performing  programs. 

The  response  to  these  varied 
comments  is  the  insertion  of  paragraph 
(c) — a  mandatory  program  sanction 
which  HUD  must  take.  The  sanctions 
only  occur  if  a  recipient  fails  to  comply 
significantly  with  a  major  activity  of  its 
IHP  and  the  deficiencies  that  caused  the 
failure  were  not  beyond  the  control  of 
the  recipient. 

Since  each  participant  prepares  its 
own  IHP  and  conducts  monitoring  and 
oversight  activities  to  assure  the  IHP 
will  be  accomplished,  the  Committee 
believes  that  the  actions  taken  by  HUD 
in  the  new  paragraph  (c)  are  necessary 
to  provide  a  "means  of  last  resort"  when 
the  recipient  fails  in  a  way  that  wastes 
or  mismanages  NAHASDA  funding. 
Further,  the  Committee  intends  that 
inclusion  of  paragraph  (c)  underscores 
HUD's  responsibility  to  assure  that 
funds  are  allocated  to  programs  that 
address  the  goals  and  objectives  set 
forth  in  their  housing  plans,  thereby 
playing  an  active  role  in  assuring  the 
program's  success. 

Section  1000.530  of  the  proposed  rule. 
Section  1000.530  of  the  proposed  rule 
has  been  redesignated  as  §  1000.538  in 
the  final  rule.  A  number  of  commenters 
submitted  questions  regarding  the 
definition  of  "substantial 
noncompliance."  Several  comments 
were  received  concerning  providing  a 
review  and  allowing  an  opportunity  to 
cure  a  case  of  substantial 
noncompliemce.  In  whole  or  in  part, 
these  concerns  have  been  addressed  in 
changes  and  additions  made  under  . 
§§  1000.530. 1000.532,  1000.534,  and 
1000.536  of  the  final  rule.  One 
commenter  endorsed  the  language  as 
published. 

Section  1000.532  of  the  proposed  rule. 
Section  1000.532  of  the  proposed  rule 
has  been  redesignated  as  §  1000.540  in 
the  final  rule.  Numerous  comments 
were  received  regarding  hearing 
procedures  to  be  followed.  The 
reference  to  24  CFR  part  26  has  been  left 
intact.  However,  the  references  to  the 
Rehabilitation  Act  and  the  Age 
Discrimination  Act  (which  were  added 
by  HUD)  have  been  removed  since  these 


laws  are  not  applicable  in  the  context  of 
this  section. 

Section  1000.534  of  the  proposed  rule. 
Section  1000.534  of  the  proposed  rule 
has  been  redesignated  as  §  1000.542  in 
the  final  rule.  Commenters  in  Alaska 
were  concerned  about  how  this  section 
might  apply  to  them  and  the  unique 
circumstances  when  an  Indian  tribe 
might  refuse  to  both  certify  a  TDHE  and 
submit  an  IHP  covering  certain  existing 
units.  This  issue  has  been  addressed  in 
§1000.210. 

Several  commenters  were  concerned 
with  the  structure  and  language  of 
paragraph  (b).  The  Committee  has  not 
revised  the  language,  because  the 
current  language  reflects  the  statute. 

One  commenter  expressed  concern 
that  this  section  is  inconsistent  with  the 
principles  of  self-determination, 
although  the  commenter  acknowledges 
that  the  section  is  required  by  the 
statute.  Because  it  is  mandated  by 
NAHASDA,  no  change  was  made  to  the 
regulations. 

Section  1000.534  of  the  final  rule. 
This  section  of  the  final  rule  contains 
new  language.  Section  1000.534  of  the 
proposed  rule  has  been  redesignated  as 
§  1000.542  in  the  final  rule.  The 
proposed  rule  identified  as  a 
nonconsensus  issue  the  question  of  a 
definition  of  the  term  "substantial 
•  noncompliance"  contained  in  section 
401  of  NAHASDA.  The  Indian  tribes 
proposed  a  definition  for  this  term 
which  is  the  basis  for  terminating, 
reducing,  or  limiting  payments  under 
NAHASDA.  HUD  disagreed  with 
inclusion  of  the  definition,  but 
welcomed  public  comment  on  whether 
the  term  should  be  defined  and  how. 
There  were  many  public  comments  on 
this  matter  and  all  urged  inclusion  of  a 
definition.  The  final  rule  adds  a 
definition  at  §  1000.534  that  indicates 
both  the  substantiality  and 
noncompliance  aspects  of  the 
definition. 

Section  1 000.536  of  the  proposed  rule. 
This  question  was  added  to  the 
proposed  rule  by  HUD  and  the  proposed 
rule  language  has  been  completely 
removed.  One  commenter's  challenge  to 
this  question  made  the  Committee 
realize  that  this  provision  is  not  needed. 
Tribal  conditions  and  performance  are 
evaluated  each  year  by  HUD  upon  the 
submission  of  an  IHP.  At  that  time,  HUD 
shall  make  a  new  determination  as  to 
whether  the  recipient  is  in  substantial 
compliance.  Therefore,  HUD  is  required 
to  follow  this  process  instead  of 
determining  that  a  particular  instance  of 
substantial  noncompliance  has  ceased. 

Section  1000.536  of  the  final  rule. 
This  section  of  the  final  rule  contains 
new  language.  The  language  of 
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§  1000.536  of  the  proposedrule  has 
been  removed  from  the  final  rule.  This 
new  question  and  answer  provides  ihat 
NAHASDA  grant  funds  withheld  from  a 
recipient  and  not  returned  as  a  resuh  of 
the  hearing  will  be  distributed  by  HUD 
in  accordance  with  the  next  NAHASDA 
formula  allocation. 

Section  1000.538  of  the  proposed  rule. 
Section  1000.538  of  the  proposed  rule 
has  been  redesignated  as  §  1000.544  in 
the  final  rule.  Several  comments  were 
received  on  this  section.  The  regulations 
have  been  changed  to  better  explain  this 
requirement.  (Also,  see  changes  to 
§§  1000.546  and  1000.548  of  the  final 
rule,  which  were  §§  1000.542  and 
1000.544  of  the  proposed  rule.) 

Section  1000.540.  The  proposed  rule 
language  for  this  entire  section  has  been 
removed  because  OMB  Circular  A-133 
establishes  new  procedures  for 
cognizant  agencies  and  auditing 
oversight.  Section  1000.532  of  the 
proposed  rule  has  been  redesignated  as 
§  1000.540  in  the  final  rule. 

Section  1000.552  of  the  proposed  rule. 
Section  1000.552  of  the  proposed  rule 
has  been  redesignated  as  §  1000.556  in 
the  final  rule.  Several  comments  were 
received  asking  for  clarification  on  this 
section.  Language  has  been  added  to 
explain  that  there  may  be  other  laws  or 
policies  which  are  applicable. 

Section  1000.554  of  the  proposed  rule. 
Section  1000.554  of  the  proposed  rule 
has  been  redesignated  as  §  1000.558  in 
the  final  rule.  Several  comments  were 
received  asking  for  clarification  on  this 
section.  Language  has  been  added  to 
explain  that  there  may  be  other  laws  or 
policies  which  are  applicable. 

Amendments  to  24  CFR  Part  1005— 
Section  184  Loan  Guarantee  Program 
Regulations 

Section  1005.103.  A  comment  was 
received  which  recommended  a 
clarifying  rewording  of  the  definition  for 
"Holder."  The  Committee  agreed  and 
revised  the  wording  of  the  section 
accordingly. 

Section  1005.104.  One  commenter 
provided  several  comments  on  the 
eligibility  of  lenders  for  the  184 
program.  While  these  comments  were 
directed  to  the  requirements  of  other 
Federal  agencies,  the  rule  was  amended 
to  expand  the  eligibility  of  lenders. 

Section  1005.105.  The  Committee 
agreed  to  reword  the  provisions  of 
paragraph  (b)  for  further  clarity  and 
compliance  with  NAHASDA. 

Many  comments  were  received 
regarding  paragraph  (f)  of  this  section. 
One  commenter  noted  the  adverse  affect 
on  HMDA  data  if  loan  applicants  must 
go  through  a  denial  process.  A  comment 
discussed  the  shortage  of  housing  in 
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rural  Alaska  and  noted  that  a 
requirement  for  a  written 
documentation  would  present  a 
disadvantage  to  buyers  imder  this 
program.  Questions  were  also  raised 
about  the  type  and  amount  of 
documentation  required.  Several 
commenters  requested  removal  of  the 
"lack  of  access  to  private  financial 
markets"  language.  Several  commenters 
noted  that  the  proposed  language  would 
discourage  access  to  private  markets 
which  was  inconsistent  with  the 
objective  of  NAHASDA.  One  commenter 
proposed  that  this  provision  be  delayed 
imtil  a  later  time  so  that  market 
comparables  could  be  established. 

The  Committee  considered  all 
comments  and  determined  that  the 
language  regarding  "lack  of  access" 
could  not  be  removed  as  it  is  contained 
in  NAHASDA.  The  Committee  agrees 
with  the  comments  that  the  provision, 
as  drafted,  could  be  detrimental  to  the 
program  and  Indian  coimtry  and 
therefore  the  rule  was  revised.  The  new 
requirement  provides  for  a  certification 
from  the  borrower  that  they  lack  access 
to  private  financial  markets.  Written 
documentation  is  no  longer  required  to 
support  this  certification. 

Section  1005.107.  Several 
commenters  believed  that  NAHASDA 
intended  that  the  TDHE  servicing  the 
Indian  tribe  be  ehgible  under  the 
liquidation  provision.  The  Committee 
agreed  with  this  comment  and  added 
the  language. 

m.  Findings  and  Certificatioiis 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (42  U.S.C.  3501- 
3530),  and  assigned  OMB  control 
number  2577-0218.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  the  collection 
displays n  valid  control  number. 


Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  proposed  rule  stage  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  implementing  section 
102(2)(C)  of  the  National  Environmental 
Pohcy  Act  of  1969  (42  U.S.C.  4332). 
That  Finding  of  No  Significant  Impact 
remains  applicable  to  this  final  rule  and 
is  available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276.  Department 
of  Housing  and  Urban  Development, 


451  Seventh  Street.  SW,  Washington, 
DC  20410-0500. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  no  federalism 
implications,  and  that  the  policies  are 
not  subject  to  review  under  the  Order. 

Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an 
environmental  health  risk  or  safety  risk 
on  children. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532).  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Executive  Order  12866.  Regulatory 
Planning  and  Review. 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action,"  as  defined  in  section  3(f)  of  the 
Order  (although  not  economically 
significant,  as  provided  in  section  3(f)(1) 
of  the  Order).  Any  changes  made  to  the 
final  rule  subsequent  to  its  submission 
to  OMB  are  identified  in  the  docket  file, 
which  is  available  for  public  inspection 
in  the  office  of  the  Department's  Rules 
Docket  Clerk,  Room  10276.  451  Seventh 
Street,  SW,  Washington,  DC  2041O- 
0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

List  of  Subjects 

24  CFR  Part  950 

Aged,  Grant  programs — housing  and 
community  development,  Grant 
programs — Indians,  Indians,  Individuals 
with  disabilities,  Low  and  moderate 
income  housing.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 


24  CFR  Part  953 

Alaska,  Community  development 
block  grants.  Grant  programs — Chousing 
and  community  development,  Indians, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  955 

Indians,  Loan  programs — Indians, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  1000 

Aged,  Community  development  block 
grants.  Grant  programs — housing  and 
community  development.  Grant 
programs — Indians,  Indians,  Individuals 
with  disabilities.  Low  and  moderate 
income  housing.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  1003 

Alaska,  Community  development 
block  grants,  Grant  programs— 4iousing 
and  community  development.  Indians, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  1005 

Indians,  Loan  programs — Indians, 
Rejxirting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  described 
above,  in  title  24  of  the  Code  of  Federal 
Regulations,  Chapter  IX  is  amended  as 
follows: 

PART  950— [REMOVED] 

1.  Part  950  is  removed. 

PART  953— [REDESIGNATED] 

2.  Part  953  is  redesignated  as  part 
1003. 

2a.  Part  955  is  redesignated  as  part 
1005. 

3.  Part  1000  is  added  to  read  as 
follows:  I 

PART  1000— NATIVE  AMERICAN 
HOUSING  ACTIVITIES 

Subpart  A— Qeneral 

5ec. 

1000.1  What  is  the  applicability  and  scope 
of  these  regulations? 

1000.2  What  are  the  guiding  principles  in 
the  implementation  of  NAHASDA? 

1000.4    What  are  the  objectives  of 

NAHASDA? 
1000.6    What  is  the  nature  of  the  IHBG 

program? 
1000.8    May  provisions  of  these  regulations 

be  waived? 
1000.10    What  definitions  apply  in  these 

regulations? 
1000.12    What  nondiscrimination 

requirements  are  applicable? 
1000.14    What  relocation  and  real  property 

acquisition  policies  are  applicable? 
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1000.16    What  labor  standards  are 

applicable? 
1000.18    What  environmental  review 

requirements  apply? 
1000.20    Is  an  Indian  tribe  required  to 

assume  environmental  review 

responsibilities? 
1000.22    Are  the  costs  of  the  environmental 

review  an  eligible  cost? 
1000. 24    If  an  Indian  tribe  assumes 

environmental  review  responsibility, 

how  will  HUD  assist  the  Indian  tribe  in 

performing  the  environmental  review? 
1000.26    What  are  the  administrative 

requirements  under  NAHASDA? 
1000.28    May  a  self-governance  Indian  tribe 

be  exempted  from  the  applicability  of 

§  1000.26? 
1000.30    What  prohibitions  regarding 

conflict  of  interest  are  applicable? 
1000.32    May  exceptions  be  made  to  the 

conflict  of  interest  provisions? 
1000.34    What  factors  must  be  considered  in 

making  an  exception  to  the  conflict  of 

interest  provisions? 
1000.36    How  long  must  a  recipient  retain 

records  regarding  exceptions  made  to  the 

conflict  of  interest  provisions? 
1000.38    What  flood  insurance  requirements 

are  applicable? 
1000.40    Do  lead-based  paint  poisoning 

prevention  requirements  apply  to 

affordable  housing  activities  under 

NAHASDA? 
1000.42    Are  the  requirements  of  section  3 

of  the  Housing  and  Urban  Development 

Act  of  1968  applicable? 
1000.44    What  prohibitions  on  the  use  of 

debarred,  suspended  or  ineligible 

contractors  apply? 
1000.46    Do  drug-free  workplace 

requirements  apply? 
1000.48    Are  Indian  preference  requirements 

applicable  to  IHBG  activities? 
1000.50    What  Indian  preference 

requirements  apply  to  IHBG 

administration  activities? 
1000.52    What  Indian  preference 

requirements  apply  to  IHBG 

procurement? 
1000.54    What  procedures  apply  to 

complaints  arising  out  of  any  of  the 

methods  of  providing  for  Indian 

preference? 
1000.56    How  are  NAHASDA  funds  paid  by 

HUD  to  recipients? 
1000.58    Are  there  limitations  on  the 

investment  of  IHBG  funds? 
1000.60    Can  HUD  prevent  improper 

expenditure  of  funds  already  disbursed 

to  a  recipient? 
1000.62    What  is  considered  program 
income  and  what  restrictions  are  there 

on  its  use? 

Subpart  B— Affordable  Housing  Activities 

1000.101  What  is  affordable  housing? 

1000.102  What  are  eligible  affordable 
housing  activities? 

1000.104    What  families  are  eligible  for 

affordable  housing  activities? 
1000.106    What  families  receiving  assistance 

under  title  II  of  NAHASDA  require  HUD 

approval? 


1000.108    How  is  HUD  approval  obtained  by 
a  recipient  for  housing  for  non  low- 
income  Indian  families  and  model 
activities? 
1000.110    Under  what  conditions  may  non 
low-income  Indian  families  p>articipate 
in  the  program? 
1000.112     How  will  HUD  determine  whether 

to  approve  model  housing  activities? 
1000.114    How  long  does  HUD  have  to 
review  and  act  on  a  proposal  to  provide 
assistance  to  non  low-income  Indian 
families  or  a  model  housing  activity? 
1000.116    What  should  HUD  do  before 
declining  a  proposal  to  provide 
assistance  to  non  low-income  Indian 
families  or  a  model  housing  activity? 
1000.118    What  recourse  does  a  recipient 
have  if  HUD  disapproves  a  pro()Osal  to 
provide  assistance  to  non  low-income 
Indian  families  or  a  model  housing 
activity? 
1000.120    May  a  recipient  use  Indian 
preference  or  tribal  prefierence  in 
selecting  fomilies  for  housing  assistance? 
1 000. 1 2  2    May  NAHASDA  grant  funds  be 
used  as  matching  funds  to  obtain  and 
leverage  funding,  including  any  Federal 
or  state  program  and  still  be  considered 
an  affordable  housing  activity? 
1000.124    What  maximum  and  minimum 
rent  or  homebuyer  payment  can  a 
recipient  chai;ge  a  low-income  rental 
tenant  or  homebuyer  residing  in  housing 
units  assisted  with  NAHASDA  grant 
amounts? 
1000.126    May  a  recipient  charge  flat  or 

income-adjusted  rents? 
1000.128    Is  income  verification  required  for 

assistanoe  under  NAHASDA? 
1000.130    May  a  recipient  charge  a  non  low- 
income  bmily  rents  or  homebuyer 
payments  which  are  more  than  30 
percent  of  the  family's  adjusted  income? 
1000.132    Are  utilities  considered  a  part  of 

rent  or  homebuyer  payments? 
1000.134    When  may  a  recipient  (or  entity 
funded  by  a  recipient)  demolish  or 
dispose  of  current  assisted  stock? 
1000.136    What  insurance  requirements 
apply  to  housing  units  assisted  with 
NAHASDA  grants? 
1000. 138    What  constitutes  adequate 

insurance? 
1000.140    May  a  recipient  use  grant  funds  to 
purchase  insurance  for  privately  owned 
housing  to  protect  NAHASDA  grant 
amounts  spent  on  that  housing? 
1000.142    What  is  the  "useful  life"  during 
which  low-income  rental  housing  and 
low-income  homebuyer  housing  must 
remain  affordable  as  required  in  sections 
205(a)(2)  and  209  of  NAHASDA? 
1000.144    Are  Mutual  Help  homes 

developed  under  the  1937  Act  subject  to 
the  useful  life  provisions  of  section 
205(a)(2)? 
1000.146    Are  homebuyers  required  to 

remain  low-income  throughout  the  term 
of  their  participation  in  a  housing 
program  funded  under  NAHASDA? 
1000.150     How  may  Indian  tribes  and 
TDHEs  receive  criminal  conviction 
information  on  adult  applicants  or 
tenants? 


1000.152    How  is  the  recipient  to  use 
criminal  conviction  information? 

1000.154    How  is  the  recipient  to  keep 
criminal  conviction  information 
confidential? 

1000.156    Is  there  a  per  unit  limit  on  the 
amount  of  IHBG  funds  that  may  be  used 
for  dwelling  construction  and  dwelling 
equipment? 

Subpart  C— Indian  Housing  Plan  (IHP) 

1000.201  How  are  funds  made  available 
under  NAHASDA? 

1000.202  Who  are  eligible  recipients? 
1000.204    How  does  an  Indian  tribe 

designate  itself  as  recipient  of  the  grant? 
1000.206    How  is  a  TDHE  designated? 
1000.208    What  happens  if  an  hidian  tribe 

had  two  IHAs  as  «f  September  30, 1996? 
1000.210    What  happens  to  existing  1937 

Act  units  in  those  jurisdictions  for  which 

Indian  tribes  do  not  or  cannot  submit  an 

IHP? 
1000.212    Is  submission  of  an  IHP  required? 
1000.214    What  is  the  deadline  for 

submission  of  an  IHP? 
1 000. 216    What  happens  if  the  recipient 

does  not  submit  the  IHP  to  the  Area 

ONAP  by  )uty  1? 
1000.218    Who  prepares  an  submits  an  IHP? 
1000. 220    What  are  the  minimum 

requirements  for  the  IHP? 
1000.222    Are  there  separate  IHP 

requirements  for  small  Indian  tribes  and 

small  TDHEs? 
1000.224    Can  any  part  of  the  IHP  be 

waived? 
1000.226    Can  the  certification  requirements 

of  section  102(c)(5)  of  NAHASDA  be 

waived  by  HUD? 
1000.228    If  HUD  changes  its  IHP  format 

'  will  Indian  tribes  be  involved? 
1000.230    What  is  the  process  for  HUD 

review  of  IHPs  and  IHP  amendments? 
1000.232    Can  an  Indian  tribe  or  TDHE 

amend  its  IHP? 
1000.234    Can  HUD's  determination 

regarding  the  non-compliance  of  an  IHP 

or  a  modification  to  an  IHP  be  appealed? 
1000.236    What  are  eligible  administrative 

and  planning  expenses? 
1 000. 238    What  percentage  of  the  IHBG 

funds  can  be  used  for  administrative  and 

planning  expenses? 
1000.240    When  is  a  local  cooperation 

agreement  required  for  affordable 

housing  activities? 
1000.242    When  does  the  requirement  for 

exemption  from  taxation  apply  to 

affordable  housing  activities? 

Subpart  D— Allocation  Formula 

1 000. 301  What  is  the  purpose  of  the  IHBG 
formula? 

1000.302  What  are  the  definitions 
applicable  for  the  IHBG  formula? 

1000.304    May  the  IHBG  formula  be 

modified? 
1000.306    How  can  the  IHBG  formula  be 

modified? 
1000.308    Who  can  make  modifications  to 

the  IHBG  formula? 
1000.310    What  are  the  components  of  the 

IHBG  formula? 
1000.312    What  is  current  assisted  stock? 
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1000.314    What  is  formula  current  assisted 
stock? 

1000.316  How  is  the  Formula  Current 
Assisted  Stock  (FCAS)  Component 
developed? 

1000.317  Who  is  the  recipient  for  funds  for 
current  assisted  stock  which  is  owned  by 
state-created  Regional  Native  Housing 
Authorities  in  Alaska? 

1000.318  When  do  units  under  Formula 
Current  Assisted  Stock  cease  to  be 
counted  or  expire  from  the  inventory 
used  for  the  formula? 

1000.320  How  is  Formula  Current  Assisted 
Stock  adjusted  for  local  area  costs? 

1000.322  Are  IHA  financed  units  included 
in  the  determination  of  Formula  Current 
Assisted  Stock? 

1000.324  How  is  the  need  component 
developed? 

1000.325  How  is  the  need  component 
adjusted  for  local  area  costs? 

1000.326  What  if  a  formula  area  is  served 
by  more  than  one  Indian  tribe? 

1000.327  What  is  the  order  of  preference  for 
allocating  the  IHBG  formula  needs  data 
for  Indian  tribes  in  Alaska  not  located  on 
reservations  due  to  the  unique 
circumstances  in  Alaska? 

1000.328  What  is  the  minimum  amount  an 
Indian  tribe  can  receive  under  the  need 
component  of  the  formula? 

1000.330    What  are  data  sources  for  the  need 

variables? 
1000.332    Will  data  used  by  HUD  to 

determine  an  Indian  tribe's  or  TDHE's 

formula  allocation  be  provided  to  the 

Indian  tribe  or  TDHE  before  the 

allocation? 
1000.334    May  Indian  tribes,  TDHEs,  or 

HUD  challenge  the  data  from  the  U.S. 

Decennial  Census  or  provide  an 

alternative  source  of  data? 
1000.336    How  may  an  Indian  tribe,  TDHE, 

or  HUD  challenge  data? 
1000.340    What  if  an  Indian  tribe  is 

allocated  less  funding  under  the  block 

grant  formula  than  it  received  in  Fiscal 

Year  1996  for  operating  subsidy  and 

modernization? 

Subpart  E— Federal  Guarantees  for 
Rnancirtg  of  Tribal  Housing  Activities 

1000.401  What  terms  are  used  throughout 
this  subpart? 

1000.402  Are  State  recognized  Indian  tribes 
eligible  for  guarantees  under  title  VI  of 
NAHASDA? 

1000.404    What  lenders  are  eligible  for 

participation? 
1000.406    What  constitutes  tribal  approval 

to  issue  notes  or  other  obligations  under 

title  VI  of  NAHASDA? 
1000.408    How  does  an  Indian  tribe  or 

TDHE  show  that  it  has  made  efforts  to 

obtain  financing  without  a  guarantee  and 

cannot  complete  such  financing  in  a 

timely  manner? 
1000.410    What  conditions  shall  HUD 

prescribe  when  providing  a  guarantee  for 

notes  or  other  obligations  issued  by  an 

Indian  tribe? 
1000.41 2    Can  an  issuer  obtain  a  guarantee 

for  more  than  one  note  or  other 

obligation  at  a  time? 


1000.414     How  is  an  issuer's  financial 

capacity  demonstrated? 
1000.416    What  is  a  repayment  contract  in  a 

form  acceptable  to  HUD? 
1000.418    Can  grant  funds  be  used  to  pay 

costs  incurred  when  issuing  notes  or 

other  obligations? 
1000.420    May  grants  made  by  HUD  under 

section  603  of  NAHASDA  be  used  to  pay 

net  interest  costs  incurred  when  issuing 

notes  or  other  obligations? 
1000.422     What  are  the  procedures  for 

applying  for  loan  guarantees  under  title 

VI  of  NAHASDA? 
1000.424    What  are  the  application 

requirements  for  guarantee  assistance^ 

under  title  VI  of  NAHASDA? 
1000.426    How  does  HUD  review  a 

guarantee  application? 
1000.428    For  what  reasons  may  HUD 

disapprove  an  application  or  approve  an 

application  for  an  amount  less  than  that 

requested? 
1000.430    When  will  HUD  issue  notice  to 

the  applicant  if  the  application  is 

approved  at  the  requested  or  reduced 

amount? 
1000.432    Can  an  amendment  to  an 

approved  guarantee  be  made? 
1000.434    How  will  HUD  allocate  the 

availability  of  loan  guarantee  assistance? 
1000.436    How  will  HUD  monitor  the  use  of 

funds  guaranteed  under  this  subpart? 

Subpart  F— Recipient  Monitoring,  Oversight 
and  Accountability 

1000.501  Who  is  involved  in  monitoring 
activities  under  NAHASDA? 

1000.502  What  are  the  monitoring 
responsibilities  of  the  recipient,  the  grant 
beneficiary  and  HUD  under  NAHASDA? 

1000.504    What  are  the  recipient 

performance  objectives? 
1000.506    If  the  TDHE  is  the  recipient,  must 

it  submit  its  monitoring  evaluation/ 

results  to  the  Indian  tribe? 
1000.508    If  the  recipient  monitoring 

identifies  programmatic  concerns,  what 

happens? 
1000.510    What  happens  if  tribal  monitoring 

identifies  compliance  concerns? 
1000.512    Are  {jerformance  reports  required? 
1000.514    When  must  the  annual 

performance  report  be  submitted? 
1000.516    What  reporting  period  is  covered 

by  the  annual  performance  report? 
1000.518    When  must  a  recipient  obtain 

public  comment  on  its  annual 

performance  report? 

1000.520  What  are  the  purposes  of  HUD 
review? 

1000.521  After  the  receipt  of  the  recipient's 
performance  report,  how  long  does  HUD 
have  to  make  recommendations  under 
section  404(c)  of  NAHASDA? 

1000.522  How  will  HUD  give  notice  of  on- 
site  reviews? 

1000.524    What  are  HUD's  performance 
measures  for  the  review? 

1000.526    What  information  will  HUD  use 
for  its  review? 

1000.528    What  are  the  procedures  for  the 
recipient  to  comment  on  the  result  of 
HUD's  review  when  HUD  issues  a  report 
under  section  405(b)  of  NAHASDA? 


1000.530    What  corrective  and  remedial 

actions  will  HUD  request  or  recommend 

to  address  performance  problems  prior  to 

taking  action  under  §§  1000.532  or 

1000.538? 
1000.532    What  are  the  adjustments  HUD 

makes  to  a  recipient's  future  year's  grant 

amount  under  section  405  of 

NAHASDA? 
1000.534    What  constitutes  substantial 

noncompliance? 
1000.536     What  happens  to  NAHASDA 

grant  funds  adjusted,  reduced, 

withdrawn,  or  terminated  under 

§  1000.532  or  §  1000.538? 
1000.538    What  remedies  are  available  for 

substantial  noncompliance? 
1000.540    What  hearing  procedures  will  be 

used  under  NAHASDA? 
1000.542     When  may  HUD  require 

replacement  of  a  recipient? 
1000.544     What  audits  are  required? 
1000.546    Are  audit  costs  eligible  program 

or  administrative  expenses? 
1000.548     Must  a  copy  of  the  recipient's 

audit  pursuant  to  the  Single  Audit  Act 

relating  to  NAHASDA  activities  be 

submitted  to  HUD? 
1 000. 550    If  the  TDHE  is  the  recipient,  does 

it  have  to  submit  a  copy  of  its  audit  to 

the  Indian  tribe? 
1000.552    How  long  must  the  recipient 

maintain  program  records? 
1000.554    Which  agencies  have  right  of 

access  to  the  recipient's  records  relating 

to  activities  carried  out  under 

NAHASDA? 
1000.556    Does  the  Freedom  of  Information 

Act  (FOIA)  apply  to  recipient  records? 
1000.558    Does  the  Federal  Privacy  Act 

apply  to  recipient  records? 
Appendix  A  to  Part  1000— Indian  Housing 

Block  Grant  Formula  Mechanics 
Appendix  B  to  Part  lOOO— IHBG  Block  Grant 

Formula  Mechanisms 

Authority:  25  U.S.C.  4101  et  seq;  42  U.S.C. 
3535(d). 

Subpart  A— General 

§  1 000.1    What  is  the  applicability  and 
scope  of  these  regulations? 

Under  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.) 
(NAHASDA)  the  Department  of  Housing 
and  Urban  Development  (HUD) 
provides  grants,  loan  guarantees,  and 
technical  assistance  to  Indian  tribes  and 
Alaska  Native  villages  for  the 
development  and  operation  of  low- 
income  housing  in  Indian  areas.  The 
policies  and  procedures  described  in 
this  part  apply  to  grants  to  eligible 
recipients  under  the  Indian  Housing 
Block  Grant  (IHBG)  program  for  Indian 
tribes  and  Alaska  Native  villages.  This 
part  also  applies  to  loan  guarantee 
assistance  under  title  VI  of  NAHASDA. 
The  regulations  in  this  part  supplement 
the  statutory  requirements  set  forth  in 
NAHASDA.  This  part,  as  much  as 
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practicable,  does  not  repeat  statutory 
language. 

§1000.2    What  are  the  guiding  principles  in 
the  implementation  of  NAHASOA? 

(a)  The  Secretary  shall  use  the 
following  Congressional  findings  set 
forth  in  section  2  of  NAHASDA  as  the 
guiding  principles  in  the 
implementation  of  NAHASDA: 

(1)  The  Federal  government  has  a 
responsibility  to  promote  the  general 
welfare  of  the  Nation: 

(i)  By  using  Federal  resources  to  aid 
families  and  individuals  seeking 
affordable  homes  in  safe  and  healthy 
environments  and.  in  particular, 
assisting  responsible,  deserving  citizens 
who  cannot  provide  fully  for  themselves 
because  of  temporary  circumstances  or 
factors  beyond  their  control; 

(ii)  By  working  to  ensure  a  thriving 
national  economy  and  a  strong  private 
housing  market;  and 

(iii)  By  developing  effective 
partnerships  among  the  Federal 
government,  state,  tribal,  and  local 
governments,  and  private  entities  that 
allow  government  to  accept 
responsibility  for  fostering  the 
development  of  a  healthy  marketplace 
and  allow  families  to  prosper  without 
government  involvement  in  their  day-to- 
day activities. 

(2)  There  exists  a  unique  relationship 
between  the  Government  of  the  United 
States  and  the  govenunents  of  Indian 
tribes  and  a  unique  Federal 
responsibility  to  Indian  people. 

(3)  The  Constitution  of  the  United 
States  invests  the  Congress  with  plenary 
power  over  the  field  of  Indian  affairs, 
and  through  treaties,  statutes,  and 
historical  relations  with  Indian  tribes, 
the  United  States  has  undertaken  a 
unique  trust  responsibility  to  protect 
and  support  Indian  tribes  and  Indian 
people. 

(4)  The  Congress,  through  treaties, 
statutes,  and  the  general  course  of 
dealing  with  Indian  tribes,  has  assumed 
a  trust  responsibility  for  the  protection 
and  preservation  of  Indian  tribes  and  for 
working  with  Indian  tribes  and  their 
members  to  improve  their  housing 
conditions  and  socioeconomic  status  so 
that  they  are  able  to  take  greater 
responsibility  for  their  own  economic 
condition. 

(5)  Providing  affordable  homes  in  safe 
and  healthy  environments  is  an 
essential  element  in  the  special  role  of 
the  United  States  in  helping  Indian 
tribes  and  their  members  to  improve 
their  housing  conditions  and 
socioeconomic  status. 

(6)  The  need  for  affordable  homes  in 
safe  and  healthy  environments  on 
Indian  reservations,  in  Indian 


commimities,  and  in  Native  Alaskan 
villages  is  acute  and  the  Federal 
government  should  work  not  only  to 
provide  housing  assistance,  but  also,  to 
the  extent  practicable,  to  assist  in  the 
development  of  private  housing  finance 
mechanisms  on  Indian  lands  to  achieve 
the  goals  of  economic  self-sufficiency 
and  self-determination  for  Indian  tribes 
and  their  members. 

(7)  Federal  assistance  to  meet  these 
responsibilities  should  be  provided  in  a 
manner  that  recognizes  the  right  of 
Indian  self-determination  and  tribal  self- 
governance  by  making  such  assistance 
available  directly  to  the  Indian  tribes  or 
tribally  designated  entities  under 
authorities  similar  to  those  accorded 
Indian  tribes  in  Public  Law  93-638  (25 
U.S.C.  450  et  seq.). 

(b)  Nothing  in  this  section  shall  be 
construed  as  releasing  the  United  States 
government  from  any  responsibility 
arising  under  its  trust  responsibilities 
towards  Indians  or  any  treaty  or  treaties 
with  an  Indian  tribe  or  nation. 

§1000.4    What  are  the  Objectives  Of 
NAHASDA? 

The  primary  objectives  of  NAHASDA 
are: 

(a)  To  assist  and  promote  affordable 
housing  activities  to  develop,  maintain 
and  operate  affordable  housing  in  safe 
and  healthy  envirorunents  on  Indian 
reservations  and  in  other  Indian  areas 
for  occupancy  by  low-income  Indian 
families; 

(b)  To  ensure  better  access  to  private 
mortgage  markets  for  Indian  tribes  and 
their  members  and  to  promote  self- 
sufficiency  of  Indian  tribes  and  their 
members; 

(c)  To  coordinate  activities  to  provide 
housing  for  Indian  tribes  and  their 
members  and  to  promote  self- 
sufficiency  of  Indian  tribes  and  their 
members; 

(d)  To  plan  for  and  integrate 
infrastructure  resources  for  Indian  tribes 
with  housing  development  for  Indian 
tribes;  and 

(e)  To  promote  the  development  of 
private  capital  markets  in  Indian 
country  and  to  allow  such  markets  to 
operate  and  grow,  thereby  benefiting 
Indian  communities. 

§1000.6    What  is  the  nature  Of  the  iHBG 
program? 

The  IHBG  program  is  formula  driven 
whereby  eligible  recipients  of  funding 
receive  an  equitable  share  of 
appropriations  made  by  the  Congress, 
based  upon  formula  components 
specified  under  subpart  D  of  this  part. 
IHBG  recipients  must  have  the 
administrative  capacity  to  undertake  the 
affordable  housing  activities  proposed, 


including  the  systems  of  internal  control 
necessary  to  administer  these  activities 
effectively  without  fraud,  waste,  or 
mismanagement. 

§  1 000.8    May  provisions  of  these 
regulations  be  waived? 

Yes.  Upon  determination  of  good 
cause,  the  Secretary  may,  subject  to 
statutory  limitations,  waive  any 
provision  of  this  part  and  delegate  this 
authority  in  accordance  with  section 
106  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(42  U.S.C.  3535(q)). 

§  1000.10   What  definitions  apply  In  these 
regulations? 

Except  as  noted  in  a  particular 
subpart,  the  following  definitions  apply 
in  this  part: 

(a)  The  terms  "Adjusted  income," 
"Affordable  housing,"  "Drug-related 
criminal  activity,"  " Elderly  families  and 
near-elderly  families,"  "Elderly  person," 
"Grant  beneficiary,"  "Indian,"  "Indian 
housing  plan  (IHP),"  "Indian  tribe," 
"Low-income  family,"  "Near-elderly 
persons,"  "Nonprofit,"  "Recipient," 
Secretary,"  "State,"  and  "Tribally 
designated  hoasing  entity  (TDHE)"  are 
defined  in  section  4  of  NAHASDA. 

(b)  In  addition  to  the  definitions  set 
forth  in  paragraph  (a)  of  this  section,  the 
following  definitions  apply  to  this  part: 

Affordable  Iwusing  activities  are  those 
activities  identified  in  section  202  of 
NAHASDA. 

Annual  Contributions  Contract  (ACC) 
means  a  contract  under  the  1937  Act 
between  HUD  and  an  IHA  containing 
the  terms  and  conditions  under  which 
HUD  assists  the  IHA  in  providing 
decent,  safe,  and  sanitary  housing  for 
low-income  families. 

Annual  income  has  one  of  the 
following  meanings,  as  determined  by 
the  Indian  tribe: 

(1)  "Aimual  income"  as  defined  for 
HUD's  Section  8  programs  in  24  CFR 
part  5,  subpart  F  (except  when 
determining  the  income  of  a  homebuyer 
for  an  ovtmer-occupied  rehabilitation 
project,  the  value  of  the  homeowner's 
principal  residence  may  be  excluded 
from  the  calculation  of  Net  Family 
assets);  or 

(2)  Annual  income  as  reported  under 
the  Census  long-form  for  the  most  recent 
available  decennial  Census.  This 
definition  includes: 

(i)  Wages,  salaries,  tips,  commissions, 
etc.; 

(ii)  Self-employment  income; 

(iii)  Farm  self-employment  income; 

(iv)  Interest,  dividends,  net  rental 
income,  or  incxime  from  estates  or  trusts; 

(v)  Social  security  or  railroad 
retirement; 
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(vi)  Supplemental  Security  Income, 
Aid  to  Families  with  Dependent 
Children,  or  other  public  assistance  or 
public  welfare  programs; 

(vii)  Retirement,  survivor,  or 
disability  pensions;  and 

(viii)  Any  other  sources  of  income 
received  regularly,  including  Veterans' 
(VA)  payments,  unemployment 
compensation,  and  alimony;  or 

(3J  Adjusted  gross  income  as  defined 
for  purposes  of  reporting  under  Internal 
Revenue  Service  (IRS)  Form  1040  series 
for  individual  Federal  annual  income 
tax  purposes. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Department  or  HUD  means  the 
Department  of  Housing  and  Urban 
Development. 

Family  includes,  but  is  not  limited  to, 
a  family  with  or  without  children,  an 
elderly  family,  a  near-elderly  family,  a 
disabled  family,  a  single  person,  as 
determined  by  the  Indian  tribe. 

Homebuyer  payment  means  the 
payment  of  a  family  piuchasing  a  home 
pursuant  to  a  lease  purchase  agreement. 

Homeless  family  means  a  feimily  who 
is  without  safe,  sanitary  and  affordable 
housing  even  though  it  may  have 
temporary  shelter  provided  by  the 
community,  or  a  family  who  is  homeless 
as  determined  by  the  Indian  tribe. 

JHBG  means  Indian  Housing  Block 
Grant. 

Income  means  annual  income  as 
defined  in  this  subpart. 

Indian  Area  means  the  area  within 
which  an  Indian  tribe  operates 
affordable  housing  programs  or  the  area 
in  which  a  TDHE  is  authorized  by  one 
or  more  Indian  tribes  to  operate 
affordable  housing  programs.  Whenever 
the  term  "jiuisdiction"  is  used  in 
NAHASDA  it  shall  mean  "Indian  Area" 
except  where  specific  reference  is  made 
to  the  jurisdiction  of  a  court. 

Indian  Housing  Authority  (IHA) 
means  an  entity  that: 

(1)  Is  authorized  to  engage  or  assist  in 
the  development  or  operation  of  low- 
income  housing  for  Indians  under  the 
1937  Act;  and 

(2)  Is  estabUshed: 

(i)  By  exerc.'      if  the  power  of  self 
government  of  an  Indian  tribe 
independent  of  state  law;  or 

(iij  By  operation  of  state  law 
providing  specifically  for  housing 
authorities  for  Indians,  including 
regional  housing  authorities  in  the  State 
of  Alaska. 

Median  income  for  an  Indian  area  is 
the  greater  of: 

(IJ  The  median  income  for  the 
counties,  previous  counties,  or  their 
equivalent  in  which  the  Indian  area  is 
located;  or 


(2)  The  median  income  for  the  United 
States. 

NAHASDA  means  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
4101  et  seq.). 

1937  Act  means  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.). 

Office  of  Native  American  Programs 
(ONAP)  means  the  office  of  HUD  which 
has  been  delegated  authority  to 
administer  programs  imder  this  part.  An 
"Area  ONAP"  is  an  ONAP  field  office. 

Person  with  Disabilities  means  a 
person  who  — 

(1)  Has  a  disability  as  defined  in 
section  223  of  the  Social  Security  Act; 

(2)  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act; 

(3)  Has  a  physical,  mental,  or 
emotional  impairment  which- 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
ability  to  Uve  independently;  and 

(iii)  Is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions. 

(4)  The  term  "person  with 
disabilities"  includes  persons  who  have 
the  disease  of  acquired 
immunodeficiency  syndrome  or  any 
condition  arising  fi-om  the  etiologic 
agent  for  acquired  inununodeficiency 
syndrome. 

(5)  Notwithstanding  any  other 
provision  of  law,  no  individual  shall  be 
considered  a  person  with  disabilities, 
for  purposes  of  eligibility  for  housing 
assisted  under  this  part,  solely  on  the 
basis  of  any  drug  or  alcohol  ' 
dependence.  The  Secretary  shall  consult 
with  Indian  tribes  and  appropriate 
Federal  agencies  to  implement  this 
paragraph. 

(6)  For  purposes  of  this  definition,  the 
term  "physical,  mental  or  emotional 
impairment"  includes,  but  is  not  limited 
to: 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  afiecting  one  or  more  of 
the  following  body  systems: 
Neurological,  musculoskeletal,  special 
sense  organs,  resp.-atory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genito-urinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
condition,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabihties. 

(iii)  The  term  "physical,  mental,  or 
emotional  impairment"  includes,  but  is 


not  limited  to,  such  diseases  and 
conditions  as  orthopedic,  visual, 
speech,  and  hearing  impairments, 
cerebral  palsy,  autism,  epilepsy, 
muscular  dystrophy,  multiple  sclerosis, 
cancer,  heart  disease,  diabetes.  Human 
Immunodeficiency  Virus  infection, 
mental  retardation,  and  emotional 
illness. 

§1000.12    What  nondlacrtmination 
requiFements  are  applicable? 

(a)  The  requirements  of  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  and  HUD's  implementing 
regulations  in  24  CFR  part  146. 

(b)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  HUD's 
regulations  at  24  CFR  part  8  apply. 

(c)  The  Indian  Civil  Rights  Act  (Title 
n  of  the  Civil  Rights  Act  of  1968;  25 
U.S.C.  1301-1303),  applies  to  Federally 
recognized  Indian  tribes  that  exercise 
powers  of  self-government. 

(d)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d)  and  title  Vm  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C. 
3601  et  seq.)  apply  to  Indian  tribes  that 
are  not  covered  by  the  Indian  Civil 
Rights  Act.  However,  the  Title  VI  and 
Title  Vin  requirements  do  not  apply  to 
actions  by  Indian  tribes  under  section 
201(b)  of  NAHASDA. 

§1000.14    What  reloeation  and  real 
proparly  acquiaition  poHdes  are 
applicabto? 

The  following  relocation  and  real 
property  acquisition  policies  are 
applicable  to  programs  developed  or 
operated  under  NAHASDA: 

(a)  Real  Property  acquisition 
requirements.  The  acquisition  of  real 
property  for  an  assisted  activity  is 
subject  to  49  CFR  part  24,  subpart  B. 
Whenever  the  recipient  does  not  have 
the  authority  to  acquire  the  real 
property  through  condemnation,  it 
shall: 

(1)  Before  discussing  the  purchase 
price,  inform  the  owner: 

(i)  Of  the  amount  it  believes  to  be  the 
fair  market  value  of  the  property.  Such 
amount  shall  be  based  upon  one  or  more 
appraisals  prepared  by  a  qualified 
appraiser.  However,  this  provision  does 
not  prevent  the  recipient  from  accepting 
a  donation  or  purchasing  the  real 
property  at  less  than  its  fair  market 
value. 

(ii)  That  it  will  be  unable  to  acquire 
the  property  if  negotiations  fail  to  result 
in  an  amicable  agreement. 

(2)  Request  HUD  approval  of  the 
proposed  acquisition  price  before 
executing  a  firm  commitment  to 
purchase  the  property  if  the  proposed 
acquisition  payment  exceeds  the  fair 
market  value.  The  recipient  shall 
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include  with  its  request  a  copy  of  the 
appraisal(s)  and  a  justification  for  the 
proposed  acquisition  payment.  HUD 
will  promptly  review  the  proposal  and 
inform  the  recipient  of  its  approval  or 
disapproval. 

(b)  Minimize  displacement.  Consistent 
with  the  other  goals  and  objectives  of 
this  part,  recipients  shall  assure  that 
they  have  taken  all  reasonable  steps  to 
minimize  the  displacement  of  persons 
(households,  businesses,  nonprofit 
organizations,  and  farms)  as  a  result  of 

a  project  assisted  under  this  part. 

(c)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  and  homebuyers  who  will  not 
be  required  to  move  permanently  but 
who  must  relocate  temporarily  for  the 
project.  Such  residential  tenants  and 
homebuyers  shall  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporarily  occupied 
housing  and  any  increase  in  monthly 
housing  costs  (e.g..  rent/utility  costs). 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  occupy  a  suitable, 
decent,  safe,  and  sanitary  dwelling  in 
the  building/complex  following 
completion  of  the  repairs;  and 

(iv)  The  provisions  of  paragraph  (c)(1) 
of  this  section. 

(d)  Relocation  assistance  for 
displaced  persons.  A  displaced  person 
(defined  in  paragraph  (g)  of  this  section) 
must  be  provided  relocation  assistance 
at  the  levels  described  in,  and  in 
accordance  with  the  requirements  of, 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970,  as  amended  (URA)  (42  U.S.C. 
4601-4655]  and  implementing 
regulations  at  49  CFR  part  24. 

(e)  Appeals  to  the  recipient.  A  person 
who  disagrees  with  the  recipient's 
determination  concerning  whether  the 
person  qualifies  as  a  "displaced 
person,"  or  the  amount  of  relocation 
assistance  for  which  the  person  is 
eligible,  may  file  a  written  appeal  of  that 
determination  with  the  recipient. 

(f)  Responsibility  of  recipient.  (1)  The 
recipient  shall  certify  that  it  will  comply 
with  the  URA,  the  regulations  at  49  CFR 
part  24,  and  the  requirements  of  this 
section.  The  recipient  shall  ensure  such 
compliance  notwithstanding  any  third 


party's  contractual  obligation  to  the 
recipient  to  comply  widi  the  provisions 
in  this  section. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  manner  and  to  the  same  extent 
as  other  projtct  costs.  However,  such 
assistance  mty  also  be  paid  for  with 
funds  available  to  the  recipient  ftt)m  any 
other  source. 

(3)  The  recipient  shall  maintain 
records  in  sufficient  detail  to 
demonstrate  compliance  with  this 
section. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
"displaced  person"  means  any  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  &t)m 
real  property,  or  moves  his  or  her 
personal  property  from  real  property, 
permanently,  as  a  direct  result  of 
rehabilitation,  demolition,  or 
acquisition  for  a  project  assisted  under 
this  part.  The  term  "displaced  person" 
includes,  but  is  not  limited  to: 

(i)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex  permanently  after  the 
submission  to  HUD  of  an  IHP  that  is 
later  approved. 

(ii)  Any  person,  including  a  person 
who  moves  before  the  date  described  in 
paragraph  (g)(l)(i)  of  this  section,  that 
the  recipient  determines  was  displaced 
as  a  direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  the 
assisted  project . 

(iii)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex  peirnanently  after  the 
execution  of  the  agreement  between  the 
recipient  and  HUD,  if  the  move  occurs 
before  the  tenant  is  provided  written 
notice  offering  him  or  her  the 
opportimity  to  lease  and  occupy  a 
suitable,  decent,  safe  and  sanitary 
dwelling  in  the  same  building/complex, 
under  reasonable  terms  and  conditions, 
upon  completion  of  the  project.  Such 
reasonable  terms  and  conditions  include 
a  monthly  r«nt  and  estimated  average 
monthly  utility  costs  that  do  not  exceed 
the  greater  of: 

(A)  The  tanant-occu pant's  monthly 
rent  and  estimated  average  monthly 
utility  costs  before  the  agreement;  or 

(B)  30  percent  of  gross  household 
income. 

(iv)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant-occupant  is  not  offered 
payment  for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 


increased  housing  costs  and  incidental 
expenses;  or 

(B)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable. 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
after  he  or  she  has  been  required  to 
move  to  another  dwelling  unit  in  the 
same  building/complex  in  order  to  carry 
out  the  project,  if  either: 

(A)  The  tenant-occupant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  moved  into  the 
property  after  the  submission  of  the  IHP 
to  HUD,  but,  before  signing  a  lease  or 
commencing  occupancy,  was  provided 
written  notice  of  the  project,  its  possible 
impact  on  the  person  (e.g.,  the  person 
may  be  displaced,  temporarily  relocated 
or  suffer  a  rent  increase)  and  the  fact 
that  the  person  would  not  qualify  as  a 
"displaced  person"  or  for  any  assistance 
provided  imder  this  section  as  a  result 
of  the  project. 

(ii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2). 

(iii)  The  recipient  determines  the 
person  is  not  displaced  as  a  direct  result 
of  acquisition,  rehabilitation,  or 
demolition  for  an  assisted  project.  To 
exclude  a  person  on  this  basis,  HUD 
must  concur  in  that  determination. 

(3)  A  recipient  may  at  any  time  ask 
HUD  to  determine  whether  a  specific 
displacement  is  or  would  be  covered 
under  this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  person  displaced  as  a 
direct  result  of  rehabilitation  or 
demolition  of  the  real  property,  the  term 
"initiation  of  negotiations"  means  the 
execution  of  the  agreement  covering  the 
rehabilitation  or  demolition  (See  49  CFR 
part  24). 

S  1000.16    What  labor  standards  are 
applicable? 

(a)  Davis-Bacon  wage  rates.  (1)  As 
described  in  section  104(b)  of 
NAHASDA,  contracts  and  agreements 
for  assistance,  sale  or  lease  under 
NAHASDA  must  require  prevailing 
wage  rates  determined  by  the  Secretary 
of  Labor  under  the  Davis-Bacon  Act  (40 
U.S.C.  276a-276a-5)  to  be  paid  to 
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laborers  and  mechanics  employed  in  the 
development  of  affordable  housing. 

(2)  When  NAHASDA  assistance  is 
only  used  to  assist  homebuyers  to 
acquire  single  family  housing,  the 
Davis-Bacon  wage  rates  apply  to  the 
construction  of  the  housing  if  there  is  a 
vwitten  agreement  with  the  owner  or 
developer  of  the  housing  that 
NAHASDA  assistance  will  be  used  to 
assist  homebuyers  to  buy  the  housing. 

(3)  Prime  contracts  not  in  excess  of 
$2000  are  exempt  from  Davis- Bacon 
wage  rates. 

(b)  HUD-determined  wage  rates. 
Section  104(b)  also  mandates  that 
contracts  and  agreements  for  assistance, 
sale  or  lease  under  NAHASDA  require 
that  prevailing  wages  determined  or 
adopted  (subsequent  to  a  determination 
under  applicable  state,  tribal  or  local 
law)  by  HUD  shall  be  paid  to 
maintenance  laborers  and  mechanics 
employed  in  the  operation,  and  to 
architects,  technical  engineers, 
draftsmen  and  technicians  employed  in 
the  development,  of  affordable  housing. 

(c)  Contract  Work  Hours  and  Safety 
Standards  Act.  Contracts  in  excess  of 
$100,000  to  which  Davis-Bacon  or  HUD- 
determined  wage  rates  apply  are  subject 
by  law  to  the  overtime  provisions  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327). 

(d)  Volunteers.  The  requirements  in 
24  CFR  part  70  concerning  exemptions 
for  the  use  of  volunteers  on  projects 
subject  to  Davis-Bacon  and  HUD- 
determined  wage  rates  are  applicable. 

(e)  Other  laws  and  issuances. 
Recipients,  contractors,  subcontractors, 
and  other  participants  must  comply 
with  regulations  issued  under  the  labor 
standards  provisions  cited  in  this 
section,  other  applicable  Federal  laws 
and  regulations  pertaining  to  labor 
standards,  and  HUD  Handbook  1344.1 
(Federal  Labor  Standards  Compliance  in 
Housing  and  Community  Development 
Programs). 

§  1000.18    What  environmental  review 
requirements  apply? 

The  environmental  effects  of  each 
activity  carried  out  with  assistance 
under  this  part  must  be  evaluated  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321)  and  the 
related  authorities  listed  in  HUD's 
implementing  regulations  at  24  CFR 
parts  50  and  58.  An  environmental 
review  does  not  have  to  be  completed 
prior  to  HUD  approval  of  an  IHP. 

§  1 000.20    is  an  Indian  tribe  required  to 
assume  environmental  review 
responsibilities? 

(a)  No.  It  is  an  option  an  Indian  tribe 
may  choose.  If  an  Indian  tribe  declines 


to  assume  the  environmental  review 
responsibilities,  HUD  will  perform  the 
environmental  review  in  accordance 
with  24  CFR  part  50.  The  timing  of  HUD 
undertaking  the  environmental  review 
will  be  subject  to  the  availability  of 
resources.  A  HUD  environmental  review 
must  be  completed  for  any  NAHASDA 
assisted  activities  not  excluded  from 
review  under  24  CFR  50.19(b)  before  a 
recipient  may  acquire,  rehabilitate, 
convert,  lease,  repair  or  construct 
property,  or  commit  HUD  or  local  funds 
used  in  conjunction  with  such 
NAHASDA  assisted  activities  with 
respect  to  the  property. 

(b)  If  an  Indian  tribe  assumes 
environmental  review  responsibilities: 

(1)  Its  certifying  officer  must  certify 
that  he/she  is  aulLorized  and  consents 
on  behalf  of  the  Indian  tribe  and  such 
officer  to  accept  the  jurisdiction  of  the 
Federal  courts  for  the  purpose  of 
enforcement  of  the  responsibilities  of 
the  certifying  officer  as  set  forth  in 
section  105(c)  of  NAHASDA;  and 

(2)  The  Indian  tribe  must  follow  the 
requirements  of  24  CFR  part  58. 

(3)  No  funds  may  be  committed  to  a 
grant  activity  or  project  before  the 
completion  of  the  environmental  review 
and  approval  of  the  request  for  release 
of  funds  and  related  certification 
required  by  sections  105(b)  and  105(c) 
of  NAHASDA,  except  as  authorized  by 
24  CFR  part  58  such  as  for  the  costs  of 
environmental  reviews  and  other 
planning  and  administrative  expenses. 

(c)  Where  an  environmental 
assessment  (EA)  is  appropriate  under  24 
CFR  part  50,  instead  of  an  Indian  tribe 
assuming  environmental  review 
responsibilities  under  paragraph  (b)  of 
this  section  or  HUD  preparing  the  EA 
itself  under  paragraph  (a)  of  this  section, 
an  Indian  tribe  or  TDHE  may  prepare  an 
EA  for  HUD  review.  In  addition  to 
complying  with  the  requirements  of  40 
CFR  1506.5(a),  HUD  shall  make  its  own 
evaluation  of  the  environmental  issues 
and  take  responsibility  for  the  scope  and 
content  of  the  EA  in  accordance  with  40 
CFR  1506.5(b). 

§  1 000.22    Are  the  costs  of  the 
envlronmentai  review  an  eligible  cost? 

Yes,  costs  of  completing  the 
environmental  review  are  eligible. 

§  1 000.24    If  an  Indian  tribe  assumes 
environmental  review  responsibility,  how 
will  HUD  assist  the  Indian  tribe  In 
performing  the  envlronmentai  review? 

As  set  forth  in  section  105(a)(2)(B)  of 
NAHASDA  and  24  CFR  58.77.  HUD  will 
provide  for  monitoring  of  environmental 
reviews  and  will  also  facilitate  training 
for  the  performance  for  such  reviews  by 
Indian  tribes. 


§1000.26    What  are  the  administrative 
requirements  under  NAHASDA? 

(a)  Except  as  addressed  in  §  1000.28, 
recipients  shall  comply  with  the 
requirements  and  standards  of  OMB 
Circular  No.  A-87,  "Principles  for 
Determining  Costs  Applicable  to  Grants 
and  Contracts  with  State,  Local  and 
Federally  recognized  Indian  Tribal 
Governments."  and  with  the  following 
sections  of  24  CFR  part  85  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments."  For  purposes 
of  this  part,  "grantee"  as  defined  in  24 
CFR  part  85  has  the  same  meaning  as 
"recipient." 

(1)  Section  85.3,  "Definitions." 

(2)  Section  85.6,  "Exceptions." 

(3)  Section  85.12,  "Special  grant  or 
subgrant  conditions  for  'high  risk' 
grantees." 

(4)  Section  85.20,  "Standards  for 
financial  management  systems,"  except 
paragraph  (a). 

(5)  Section  85.21,  "Payment." 

(6)  Section  85.22,  "Allowable  costs." 

(7)  Section  85.26,  "Non-federal 
audits." 

(8)  Section  85.32,  "Equipment," 
except  in  all  cases  in  which  the 
equipment  is  sold,  the  proceeds  shall  be 
program  income. 

(9)  Section  85.33,  "Supplies." 

(10)  Section  85.35.  "Subawards  to 
debarred  and  suspended  parties." 

(11)  Section  85.36,  "Procurement," 
except  paragraph  (a).  There  may  be 
circumstances  under  which  the  bonding 
requirements  of  §  85.36(h)  are 
inconsistent  with  other  responsibilities 
and  obligations  of  the  recipient.  In  such 
circumstances,  acceptable  methods  to 
provide  performance  and  payment 
assurance  may  include: 

(i)  Deposit  with  the  recipient  of  a  cash 
escrow  of  not  less  than  20  percent  of  the 
total  contract  price,  subject  to  reduction 
during  the  warranty  period, 
commensurate  with  potential  risk; 

(ii)  Letter  of  credit  for  25  percent  of 
the  total  contract  price,  unconditionally 
payable  upon  demand  of  the  recipient, 
subject  to  reduction  during  any 
warranty  period  commensurate  vdth 
potential  risk;  or 

(iii)  Letter  of  credit  for  10  percent  of 
the  total  contract  price  unconditionally 
payable  upon  demand  of  the  recipient 
subject  to  reduction  during  any 
warranty  period  commensurate  with 
potential  risk,  and  compfiance  with  the 
procedures  for  monitoring  of 
disbursements  by  the  contractor. 

(12)  Section  85.37,  "Subgrants." 

(13)  Section  85.40,  "Monitoring  and 
reporting  program  performance,"  except 
paragraphs  (b)  through  (d)  and 
paragraph  (f). 
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(14)  Section  85.41.  "Financial 
reporting,"  except  paragraphs  (a),  (b), 
and  (e). 

(15)  Section  85.44.  "Termination  for 
convenience." 

(16)  Section  85.51  "Later 
disallowances  and  adjustments." 

(17)  Section  85.52.  "Collection  of 
amounts  due." 

(b)(1)  With  respect  to  the  applicability 
of  cost  principles,  all  items  of  cost  listed 
in  Attachment  B  of  0MB  Circular  A-87 
which  require  prior  Federal  agency 
approval  are  allowable  without  the  prior 
approval  of  HUD  to  the  extent  that  they 
comply  with  the  general  policies  and 
principles  stated  in  Attachment  A  of 
this  circular  and  are  otherwise  eligible 
under  this  part,  except  for  the  following: 

(i)  Depreciation  methods  for  fixed 
assets  shall  not  be  changed  without 
specific  approval  of  HUD  or.  if  charged 
through  a  cost  allocation  plan,  the 
Federal  cognizant  agency. 

(ii)  Fines  and  penalties  are 
unallowable  costs  to  the  IHBG  program. 

(2)  In  addition,  no  person  providing 
consultant  services  in  an  employer- 
employee  type  of  relationship  shall 
receive  more  than  a  reasonable  rate  of 
compensation  for  personal  services  paid 
with  IHBG  funds.  In  no  event,  however, 
shall  such  compensation  exceed  the 
equivalent  of  the  daily  rate  paid  for 
Level  IV  of  the  Executive  Schedule. 

9 1000.28    May  a  aelf>governanc6  Indian 
tribe  b«  exempted  from  the  applicability  of 
S  1000.267 

Yes.  A  self-governance  Indian  tribe 
shall  certify  that  its  administrative 
requirements,  standards  and  systems 
meet  or  exceed  the  comparable 
requirements  of  §  1000.26.  For  purposes 
of  this  section,  a  self-governance  Indian 
tribe  is  an  Indian  tribe  that  participates 
in  tribal  self-governance  as  authorized 
under  Public  Law  93-638,  as  amended 
(25  U.S.C.  450  et  seq.]. 

9 1 000.30    What  prohlbittona  regarding 
conflict  of  interest  are  applicable? 

(a)  Applicability.  In  the  procurement 
of  supplies,  equipment,  other  property, 
construction  and  services  by  recipients 
and  subrecipients.  the  conflict  of 
interest  provisions  of  24  CFR  85.36  shall 
apply.  In  all  cases  not  governed  by  24 
CFR  85.36.  the  following  provisions  of 
this  section  shall  apply. 

(b)  Conflicts  prohibited.  No  person 
who  participates  in  the  decision-making 
process  or  who  gains  inside  information 
with  regard  to  NAHASDA  assisted 
activities  may  obtain  a  personal  or 
Rnancial  interest  or  benefit  from  such 
activities,  except  for  the  use  of 
NAHASDA  funds  to  pay  salaries  or 
other  related  administrative  costs.  Such 


persons  include  anyone  with  an  interest 
in  any  contract,  subcontract  or 
agreement  at  proceeds  thereunder, 
either  for  themselves  or  others  with 
whom  they  have  business  or  immediate 
family  ties.  Immediate  family  ties  are 
determined  by  the  Indian  tribe  or  TDHE 
in  its  operating  policies. 

(c)  The  conflict  of  interest  provision 
does  not  apply  in  instances  where  a 
person  who  might  otherwise  be 
included  under  the  conflict  provision  is 
low-income  and  is  selected  for 
assistance  in  accordance  with  the 
recipient's  v«-itten  policies  for 
eligibility,  admission  and  occupancy  of 
families  for  housing  assistance  with 
IHBG  funds,  provided  that  there  is  no 
conflict  of  interest  under  applicable 
tribal  or  state  law.  The  recipient  must 
make  a  public  disclosure  of  the  nature 
of  assistance  to  be  provided  and  the 
specific  basis  for  the  selection  of  the 
person.  The  recipient  shall  provide  the 
appropriate  Area  ONAP  with  a  copy  of 
the  disclosure  before  the  assistance  is 
provided  to  the  person. 

§  1 000.32    May  exceptions  be  made  to  the 
conflict  of  interest  provisions? 

(a)  Yes.  HUD  may  make  exceptions  to 
the  conflict  of  interest  provisions  set 
forth  in  §  1000.30(b)  on  a  case-by-case 
basis  when  it  determines  that  such  an 
exception  would  further  the  primary 
objective  of  NAHASDA  and  the  effective 
and  efficient  implementation  of  the 
recipient's  program,  activity,  or  project. 

(b)  A  public  disclosure  of  the  conflict 
must  be  made  and  a  determination  that 
the  exception  would  not  violate  tribal 
laws  on  conflict  of  interest  (or  any 
applicable  state  laws)  must  also  be 
made.  i 

§  1 000. 34    Wtiat  factors  must  be 
considered  In  making  an  exception  to  the 
conflict  of  intsreat  provisions? 

In  determining  whether  or  not  to 
make  an  exception  to  the  conflict  of 
interest  provisions,  HUD  must  consider 
whether  undue  hardship  will  result, 
either  to  the  recipient  or  to  the  person 
affected,  when  weighed  against  the 
public  interest  served  by  avoiding  the 
prohibited  conflict. 

§  1 000.36    How  long  must  a  recipient  retain 
records  regarding  exceptions  made  to  the 
conflict  of  Interest  provisions? 

A  recipient  must  maintain  all  such 
records  for  a  period  of  at  least  3  years 
after  an  exception  is  made. 

§1000.38    What  flood  insurance 
requirements  are  applicable? 

Under  the  Flood  Disaster  Protection 
Act  of  1973,  as  amended  (42  U.S.C. 
4001-4128),  a  recipient  may  not  permit 
the  use  of  Federal  financial  assistance 


for  acquisition  and  construction 
purposes  (including  rehabilitation)  in  an 
area  identified  by  the  Federal 
Emergency  Managemmt  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless  the  following  conditions  are  met: 

(a)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accord  with  section  202(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (42 
U.S.C.  4106(a)),  or  less  than  a  year  has 
passed  since  FEMA  notiBcation 
regarding  such  flood  hazards.  For  this 
purpose,  the  "commimity"  is  the 
governmental  entity,  such  as  an  Indian 
tribe  or  authorized  tribal  organization, 
an  Alaska  Native  village,  or  authorized 
Native  organization,  or  a  municipality 
or  covmty,  that  has  authority  to  adopt 
and  enforce  flood  plain  management 
regulations  for  the  area;  and 

Tb)  Where  the  community  is 
participating  in  the  National  Flood 
Insurance  Program,  flood  insurance  on 
the  building  is  obtained  in  compliance 
with  section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4012(a));  provided,  that  if  the  financial 
assistance  is  in  the  form  of  a  loan  or  an 
insurance  or  guaranty  of  a  loan,  the 
amount  of  flood  insurance  required 
need  not  exceed  the  outstanding 
principal  balance  of  the  loan  and  need 
not  be  required  beyond  the  term  of  the 
loan. 

§  1 000.40    Do  lead-based  paint  poisoning 
prevention  requirements  apply  to  affordable 
housing  activities  under  NAHASDA? 

Yes,  lead-based  paint  requirements 
apply  to  housing  activities  assisted 
under  NAHASDA.  The  applicable 
requirements  for  NAPL\SDA  are: 

(a)  Purpose  and  applicability.  (1)  The 
purpose  of  this  section  is  to  implement 
section  302  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4822)  by  establishing  procedures  to 
eliminate  as  far  as  practicable  the 
hazards  of  lead*based  paint  poisoning 
for  rental  and  homeownership  units 
owned  or  operated  by  a  recipient.  This 
section  is  issued  imder  24  CFR 
35.24(b)(4).  The  requirements  of  subpart 
C  of  24  CFR  part  35  do  not  apply  to  the 
housing  covered  under  this  section. 
Other  provisions  of  part  35  apply, 
including  subpart  H,  Disclosure  of 
Known  Lead-Based  Paint  and/or  Lead- 
Based  Paint  Hazards  Upon  Sale  or  Lease 
of  Residential  Property. 

(2)  The  requirements  of  this  section 
do  not  apply  to  housing  built  after  1977, 
0-bedroom  units,  units  that  are  certified 
by  a  qualified  inspector  to  be  free  of 
lead-based  paint,  or  units  designated 
exclusively  for  the  elderly  or  the 
handicapped  unless  a  child  of  less  than 


rigib 


Federal  Register /Vol.  63,  No.  48 /Thursday,  March  12,  1998 /Rules  and  Regulations  12357 


six  years  of  age  resides  or  is  expected  to 
reside  in  the  unit. 

(3)  Further  information  on  identifying 
and  reducing  lead-based  paint  hazards 
can  be  found  in  the  HUD  publication, 
"Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Paint  Hazards  in 
Housing." 
(b)  Definitions. 

Chewable  surface.  Protruding  painted 
surfaces  that  are  readily  accessible  to 
children  under  six  years  of  age;  for 
example,  protruding  comers,  window 
sills  and  frames,  doors  and  frames,  and 
other  protruding  woodwork.  Hard  metal 
surfaces  are  not  considered  chewable 
siufaces. 

Component.  An  element  of  a 
residential  structure  identified  by  type 
and  location,  such  as  a  bedroom  wall, 
an  exterior  window  sill,  a  baseboard  in 
a  living  room,  a  idtchen  floor,  an 
interior  window  sill  in  a  bathroom,  a 
porch  floor,  stair  treads  in  a  common 
stairwell,  or  an  exterior  wall. 

Defective  paint  surface.  A  surface  on 
which  the  paint  is  cracking,  scaling, 
chipping,  peeling,  or  loose. 

Elevated  blood  lead  level  (EBL). 
Excessive  absorption  of  lead.  Excessive 
absorption  is  a  confirmed  concentration 
of  lead  in  whole  blood  of  20  ng/dl 
(micrograms  of  lead  per  deciliter)  or 
more  for  a  single  test  or  of  15-19  (ig/dl 
in  two  consecutive  tests  3-4  months 
apart. 

HEPA  means  a  high  efficiency  particle 
accumulator  as  used  in  lead  abatement 
vacuum  cleaners. 

Lead-based  paint.  A  paint  surface, 
whether  or  not  defective,  identified  as 
having  a  lead  content  greater  than  or 
equal  to  1  milligram  per  centimeter 
squared  (mg/cm<SUP>2),  or  0.5  percent 
by  weight  or  5000  parts  per  milUon  by 
weight  (PPM). 

(c)  Requirements  for  pre- 1978  units. 
(l)  If  a  dwelling  unit  was  constructed 
before  1978,  it  must  be  visually 
inspected  for  defective  paint  siu-faces.  If 
defective  paint  surfaces  are  found,  such 
surfaces  must  be  treated  in  accordance 
with  this  section. 

(2)  Defective  paint  surfaces  that  are 
found  in  a  report  by  a  qualified  lead- 
based  paint  inspector  not  to  be  lead- 
based  paint,  as  defined  in  this  section, 
may  be  exempted  from  treatment.  For 
purposes  of  this  section,  a  qualified 
lead-based  paint  inspector  is  a  lead- 
based  paint  inspector  certified,  licensed 
or  regulated  by  a  State  or  Tribal 
government,  the  U.S.  Environmental 
Protection  Agency,  a  local  health  or 
housing  agency,  or  an  organization 
recognized  by  HUD. 

(3)  Treatment  of  defective  paint 
surfaces  required  under  this  section 
must  be  completed  within  30  calendar 


days  of  the  visual  evaluation.  When 
weather  conditions  prevent  treatment  of 
the  defective  paint  conditions  on 
exterior  surfaces  within  the  30  day 
period,  treatment  as  required  by  this 
section  may  be  delayed  for  a  reasonable 
time. 

(4)  The  requirements  in  this 
paragraph  apply  to: 

(i)  All  painted  interior  surfaces  within 
the  unit  (including  ceiUngs  but 
excluding  furniture  that  is  not  built  in 
or  attached  to  the  property); 

(ii)  The  entrance  and  hallway 
providing  ingress  or  egress  to  a  unit  in 
a  multi-unit  building,  and  other 
common  areas  that  are  readily 
accessible  to  children  less  than  six  years 
of  age;  and 

(iii)  Exterior  surfaces  that  are  readily 
accessible  to  children  under  six  years  of 
age  (including  walls,  stairs,  decks, 
porches,  railings,  windows  and  doors, 
and  outbuildings  such  as  garages  and 
sheds  that  are  readily  accessible  to 
children  of  less  than  six  years  of  age). 

(d)  Additional  requirements  for  pre- 
1978  units  with  children  under  six  with 
an  EBL.  (1)  In  addition  to  the 
requirements  of  this  section,  for  a 
dwelling  unit  constructed  before  1978 
that  is  occupied  by  a  family  with  a  child 
under  the  age  of  six  years  with  an 
identified  EBL  condition,  chewable 
surfaces  must  be  tested  for  lead-based 
paint.  Testing  is  not  required  if  previous 
testing  of  chewable  surfaces  is  negative 
for  lead-based  paint  or  if  the  chewable 
surfaces  have  already  been  treated. 

(2)  Testing  must  be  conducted  by  a 
qualified  lead-based  paint  inspector,  as 
explained  in  paragraph  (c)(2)  of  this 
section.  Lead  content  must  be  tested  by 
using  an  X-ray  fluorescence  analyzer 
(XRF)  or  by  laboratory  analysis  of  paint 
samples.  Where  lead-based  paint  on 
chewable  surfaces  is  identified, 
treatment  of  the  paint  stu-face  in 
accordance  with  this  section  is  required, 
and  treatment  shall  be  completed  within 
30  days  of  the  paint  testing  report. 

(3)  The  requirements  of  paragraph  (d) 
in  this  section  apply  to  chewable 
surfaces: 

(i)  Within  the  unit; 

(ii)  The  entrance  and  hallway 
providing  access  to  a  unit  in  a  multi- 
unit  building;  and 

(iii)  Exterior  surfaces  (including  walls, 
stairs,  decks,  porches,  railings,  windows 
and  doors,  and  outbuildings  such  as 
garages  and  sheds  that  are  accessible  to 
children  of  less  than  six  years  of  age). 

(e)  Treatment  of  chewable  surfaces 
without  testing.  The  recipient  may,  at  its 
discretion,  waive  the  testing 
requirement  and  require  the  owner  to 
treat  all  interior  and  exterior  chewable 


surfaces  in  accordance  with  the 
methods  set  out  in  this  section. 

(f)  Treatment  methods  and 
requirements.  Treatment  of  defective 
paint  surfaces  and  chewable  surfaces 
must  consist  of  covering  or  removal  of 
the  paint  in  accordance  with  the 
following  requirements: 

(1)  Surfaces  must  be  covered  with 
durable  materials  with  joints  and  edges 
sealed  and  caulked  as  needed  to  prevent 
the  escape  of  lead  contaminated  dust. 
The  following  are  acceptable  methods  of 
treatment: 

(i)  Removal  by  wet  scraping,  wet 
sanding,  chemical  stripping  on  or  off 
site; 

(ii)  Replacing  painted  components; 

(iii)  Scraping  with  infra-red  or  coil 
type  heat  gun  with  temperatures  below 
1100  degrees; 

(iv)  HEPA  vacuum  sanding; 

(v)  HEPA  vacuum  needle  gun; 

(vi)  Contained  hydroblasting  or  high 
pressure  wash  with  HEPA  vacuum;  and 

(vii)  Abrasive  sandblasting  with 
HEPA  vacuum. 

(2)  Prohibited  methods  of  removal  are: 
open  flame  burning  or  torching; 
machine  sanding  or  grinding  without  a 
HEPA  exhaust;  uncontained 
hydroblasting  or  high  pressure  wash; 
and  dry  scraping  except  around 
electrical  outlets  or  except  when 
treating  defective  paint  spots  no  more 
than  two  square  feet  in  any  one  interior 
room  or  space  (hallway,  pantry,  etc.)  or 
totaling  no  more  than  20  square  feet  on 
exterior  surfaces. 

(3)  During  exterior  treatment  soil  and 
playground  equipment  must  be 
protected  from  contamination. 

(4)  All  treatment  procedures  must  be 
concluded  with  a  thorough  cleaning  of 
all  surfaces  in  the  room  or  area  of 
treatment  to  remove  fine  dust  particles. 
Cleanup  must  be  accomplished  by  wet 
washing  surfaces  with  a  lead 
solubilizing  detergent  such  as  trisodium 
phosphate  or  an  equivalent  solution. 
Dust  clearance  testing  by  a  quafified 
inspector  may  be  done  at  the  discretion 
of  the  recipient  to  ensure  that  the  unit 
has  been  cleaned  adequately. 

(5)  Waste  and  debris  must  be  disposed 
of  in  accordance  with  all  applicable 
Federal,  tribal,  state  and  local  laws. 

(g)  Tenant  protection.  The  owner 
must  take  appropriate  action  to  protect 
residents  and  their  belongings  ftx)m 
hazards  associated  with  treatment 
procedures.  Residents  must  not  enter 
spaces  undergoing  treatment  until 
cleanup  is  completed.  Personal 
belongings  that  are  in  work  areas  must 
be  relocated  or  otherwise  protected  from 
contamination. 
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f  1 000.42    Af«  ttM  requirements  of  section 
3  of  itM  Housing  and  Urtwn  Development 
Actof19e8appticat>le? 

(a)  General.  Yes.  Recipients  shall 
comply  with  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C.  1701u)  and  HUD's  implementing 
regulations  in  24  CFR  part  135.  to  the 
maximum  extent  feasible  and  consistent 
with,  but  not  in  derogation  of, 
compliance  with  section  7(b)  of  the 
Indian  Self-E)etermination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b)).  Section  3  provides  job  training, 
employment,  and  contracting 
opportunities  for  low-income 
individuals. 

(b)  Threshold  requirement.  The 
requirements  of  section  3  apply  only  to 
those  section  3  covered  projects  or 
activities  for  which  the  amount  of 
assistance  exceeds  $200,000. 

f  1000.44   What  prohibitions  on  the  use  of 
(teberred,  suspended  or  Ineligible 
contractors  spply? 

In  addition  to  any  tribal  requirements, 
the  prohibitions  in  24  CFR  part  24  on 
the  use  of  debarred,  suspended  or 
ineligible  contractors  apply. 

S  1000.46    Do  drug-free  workplace 
requirements  apply? 

Yes.  In  addition  to  any  tribal 
requirements,  the  Drug-Free  Workplace 
Act  of  1988  (41  U.S.C.  701  et  seq.)  and 
HUD's  implementing  regulations  in  24 
CFR  part  24  apply. 

§  1 000.48    Are  Indian  preference 
requirements  applicable  to  IHBQ  activities? 

(a)  Applicability.  Grants  under  this 
part  are  subject  to  section  7(b]  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b).  Section  7(b)  provides  that  any 
contract,  subcontract,  grant  or  subgrant 
pursuant  to  an  act  authorizing  grants  to 
Indian  organizations  or  for  the  benefit  of 
Indians  shall  require  that,  to  the  greatest 
extent  feasible: 

(1)  Preference  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians,  and 

(2)  Preference  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
Indian-owned  economic  enterprises  as 
dePmed  in  section  3  of  the  Indian 
Financing  Act  of  1974  (25  U.S.C.  1452). 

(b)  Definitions. 

(1)  The  Indian  Self-Determination  and 
Education  Assistance  Act  deHnes 
"Indian"  to  mean  a  person  who  is  a 
member  of  an  Indian  tribe  and  defines 
"Indian  tribe"  to  mean  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  or  established 


pursuant  to  the  Alaska  Native  Claims 
Settlement  Act,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

•     (2)  In  section  3  of  the  Indian 
Financing  Act  of  1974  "economic 
enterprise"  is  defined  as  any  Indian- 
owned  commercial,  industrial,  or 
business  activity  established  or 
organized  for  the  purpose  of  proHt, 
except  that  Indian  ownership  must 
constitute  not  less  than  51  percent  of  the 
enterprise.  This  act  defines  "Indian 
organization"  to  mean  the  governing 
body  of  any  Indian  tribe  or  entity 
established  or  recognized  by  such 
governing  body. 

§1000.50    Wttal  Indian  praferanea 
requiramanls  apply  to  IHBQ  administration 
activtUas? 

To  the  greatest  extent  feasible, 
preference  and  opportunities  for 
training  and  employment  in  connection 
with  the  administration  of  grants 
awarded  under  this  part  shall  be  given 
to  Indians. 

S100a52    What  Indian  preference 
raquiremaiils  apply  to  IHBQ  procurement? 

To  the  greatest  extent  feasible, 
recipients  shall  give  preference  in  the 
award  of  contracts  for  projects  funded 
under  this  part  to  Indian  organizations 
and  Indian-owned  economic 
enterprises. 

(a)  Each  recipient  shall: 

(1)  Certify  to  HUD  that  the  polices  and 
procedures  adopted  by  the  recipient 
will  provide  preference  in  procurement 
activities  consistent  with  the 
requirements  of  section  7(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25 
U.S.C.450e(b))  (An  Indian  preference 
policy  which  was  previously  approved 
by  HUD  for  a  recipient  will  meet  the 
requirements  of  this  section);  or 

(2)  Advertise  for  bids  or  proposals 
limited  to  qualified  Indian  organizations 
and  Indian-owned  enterprises;  or 

(3)  Use  a  two-stage  preference 
procedure,  as  follows: 

(i)  Stage  1.  Invite  or  otherwise  solicit 
Indian-owned  economic  enterprises  to 
submit  a  statement  of  intent  to  respond 
to  a  bid  announcement  or  request  for 
proposals  limited  to  Indian-owned 
firms. 

(ii)  Stage  2.  If  responses  are  received 
from  more  than  one  Indian  enterprise 
found  to  be  qualified,  advertise  for  bids 
or  proposals  limited  to  Indian 
organizations  and  Indian-owned 
economic  enterprises. 

(b)  If  the  recipient  selects  a  method  of 
providing  preference  that  results  in 


fewer  than  two  responsible  qualified 
organizations  or  enterprises  submitting 
a  statement  of  intent,  a  bid  or  a  proposal 
to  perform  the  contract  at  a  reasonable 
cost,  then  the  recipient  shall: 

(1)  Re-advertise  the  contract,  using 
any  of  the  methods  described  in 
paragraph  (a)  of  this  section;  or 

(2)  Re-advertise  the  contract  without 
limiting  the  advertisement  for  bids  or 
proposals  to  Indian  organizations  and 
Indian-owned  economic  enterprises;  or 

(3)  If  one  approvable  bid  or  proposal 
is  received,  request  Aree  ONAP  review 
and  approval  of  the  proposed  contract 
and  related  procurement  docimients,  in 
accordance  with  24  CFR  85.36,  in  order 
to  award  the  contract  to  the  single 
bidder  or  offeror. 

(c)  Procurements  that  are  within  the 
dollar  limitations  established  for  small 
purchases  under  24  CFR  85.36  need  not 
follow  the  formal  bid  or  proposal 
procedures  of  paragraph  (a)  of  this 
section,  since  these  procurements  are 
governed  by  the  small  purchase 
procedures  of  24  CFR  85.36.  However, 
a  recipient's  small  purchase 
pnxnirement  shall,  to  the  greatest  extent 
feasible,  provide  Indian  preference  in 
the  award  of  contracts. 

(d)  All  preferences  shall  be  publicly 
announced  in  the  advertisement  and 
bidding  or  proposal  solicitation 
documents  and  the  bidding  and 
proposal  documents. 

(e)  A  recipient,  at  its  discretion,  may 
require  information  of  prospective 
contractors  seeking  to  qualify  as  Indian 
organizations  or  Indian-owned 
economic  enterprises.  Recipients  may 
require  prospective  contractors  to 
provide  the  following  information 
before  submitting  a  bid  or  proposal,  or 
at  the  time  of  submission: 

(1)  Evidence  showing  fully  the  extent 
of  Indian  ownership  and  interest; 

(2)  Evidence  of  structure,  management 
and  financing  affecting  the  Indian 
character  of  the  enterprise,  including 
major  subcontracts  and  purchase 
agreements;  materials  or  equipment 
supply  arrangements;  and  management 
salary  or  proflt-sharing  arrangements; 
and  evidence  showing  the  effect  of  these 
on  the  extent  of  Indian  ownership  and 
interest;  and 

(3)  Evidence  sufficient  to  demonstrate 
to  the  satisfaction  of  the  recipient  that 
the  prospective  contractor  has  the 
technical,  administrative,  and  financial 
capability  to  perform  contract  work  of 
the  size  and  type  involved. 

(f)  The  recipient  shall  incorporate  the 
following  clause  (referred  to  as  the 
section  7(b)  clause)  in  each  contract 
awarded  in  connection  with  a  project 
funded  under  this  part: 
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(1)  The  work  to  be  performed  under 
this  contract  is  on  a  project  subject  to 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b))  (the 
Indian  Act).  Section  7(b)  requires  that  to 
the  greatest  extent  feasible: 

(i)  Preferences  and  opportunities  for 
training  and  employment  shall  be  given 
to  Indians;  and 

(ii)  Preferences  in  the  award  of 
contracts  and  subcontracts  shall  be 
given  to  Indian  organizations  and 
Indian-owned  economic  enterprises. 

(2)  The  parties  to  this  contract  shall 
comply  with  the  provisions  of  section 
7(b)  ofthe  Indian  Act. 

(3)  In  connection  with  this  contract, 
the  contractor  shall,  to  the  greatest 
extent  feasible,  give  preference  in  the 
award  of  any  subcontracts  to  Indian 
organizations  and  Indian-owned 
economic  enterprises,  and  preferences 
and  opportunities  for  training  and 
employment  to  Indians. 

(4)  The  contractor  shall  include  this 
section  7(b)  clause  in  every  subcontract 
in  connection  with  the  project,  and 
shall,  at  the  direction  of  the  recipient, 
take  appropriate  action  pursuant  to  the 
subcontract  upon  a  finding  by  the 
recipient  or  HUD  that  the  subcontractor 
has  violated  the  section  7(b)  clause  of 
the  Indian  Act. 

§1000.54    What  procedures  apply  to 
complaints  arising  out  of  any  of  the 
methods  of  providing  for  Indian 
preference? 

The  following  procedures  are 
applicable  to  complaints  arising  out  of 
any  of  the  methods  of  providing  for 
Indian  preference  contained  in  this  part, 
including  alternate  methods.  Tribal 
policies  that  meet  or  exceed  the 
requirements  of  this  section  shall  apply. 

(a)  Each  complaint  shall  be  in  writing, 
signed,  and  filed  with  the  recipient. 

(b)  A  complaint  must  be  filed  with  the 
recipient  no  later  than  20  calendar  days 
from  the  date  of  the  action  (or  omission) 
upon  which  the  complaint  is  based. 

(c)  Upon  receipt  of  a  complaint,  the 
recipient  shall  promptly  stamp  the  date 
and  time  of  receipt  upon  the  complaint, 
and  immediately  acknowledge  its 
receipt. 

(d)  Within  20  calendar  days  of  receipt 
of  a  complaint,  the  recipient  shall  either 
meet,  or  communicate  by  mail  or 
telephone,  with  the  complainant  in  an 
effort  to  resolve  the  matter.  The 
recipient  shall  make  a  determination  on 
a  complaint  and  notify  the  complainant, 
in  writing,  within  30  calendar  days  of 
the  submittal  ofthe  complaint  to  the 
recipient.  The  decision  of  the  recipient 
shall  constitute  final  administrative 
action  on  the  complaint. 


§1000.56    How  are  NAHASDA  funds  paid 
by  HUD  to  recipients? 

(a)  Each  year  funds  shall  be  paid 
directly  to  a  recipient  in  a  manner  that 
recognizes  the  right  of  Indian  self- 
determination  and  tribal  self-governance 
and  the  trust  responsibility  ofthe 
Federal  government  to  Indian  tribes 
consistent  with  NAHASDA. 

(b)  Payments  shall  be  made  as 
expeditiously  as  practicable. 

§  1 000.58    Are  there  limitations  on  the 
investment  of  IHBG  funds? 

(a)  A  recipient  may  invest  IHBG  funds 
for  the  purposes  of  carrying  out 
affordable  housing  activities  in 
investment  securities  and  other 
obligations  as  provided  in  this  section. 

(b)  The  recipient  may  invest  IHBG 
funds  so  long  as  it  demonstrates  to 
HUD: 

(1)  That  there  are  no  unresolved 
significant  and  material  audit  findings 
or  exceptions  in  the  most  recent  annual 
audit  completed  under  the  Single  Audit 
Act  or  in  an  independent  financial  audit 
prepared  in  accordance  with  generally 
accepted  auditing  principles;  and 

(2)  That  it  is  a  self-governance  Indian 
tribe  or  that  it  has  the  administrative 
capacity  and  controls  to  responsibly 
manage  the  investment.  For  purposes  of 
this  section,  a  self-governance  Indian 
tribe  is  an  Indian  tribe  that  participates 
in  tribal  self-governance  as  authorized 
under  Public  Law  93-638,  as  amended 
(25  U.S.C.  450  et  sea.). 

(c)  Recipients  shall  invest  IHBG  funds 
only  in: 

(1)  Obligations  ofthe  United  States; 
obligations  issued  by  Government 
sponsored  agencies;  securities  that  are 
guaranteed  or  insured  by  the  United 
States;  mutual  (or  other)  funds 
registered  with  the  Securities  and 
Exchange  Commission  and  which  invest 
only  in  obligations  of  the  United  States 
or  securities  that  are  guaranteed  or 
insured  by  the  United  States;  or 

(2)  Accounts  that  are  insured  by  an 
agency  or  instrumentality  ofthe  United 
States  or  fully  collateralized  to  ensure 
protection  of  the  funds,  even  in  the 
event  of  bank  failure. 

(d)  IHBG  funds  shall  be  held  in  one 
or  more  accounts  separate  from  other 
funds  ofthe  recipient.  Each  of  these 
accounts  shall  be  subject  to  an 
agreement  in  a  form  prescribed  by  HUD 
sufficient  to  implement  the  regulations 
in  this  part  and  permit  HUD  to  exercise 
its  rights  under  §  1000.60. 

(e)  Expenditure  of  funds  for  affordable 
housing  activities  under  section  204(a) 
of  NAHASDA  shall  not  be  considered 
investment. 

(f)  A  recipient  may  invest  its  IHBG 
■annual  grant  in  an  amount  equal  to  the 


amiual  formula  grant  amount  less  any 
formula  grant  amounts  allocated  for  the 
operating  subsidy  element  ofthe 
Formula  Current  Assisted  Housing 
Stock  (FCAS)  component  ofthe  formula 
(see  §§  1000.316(a)  and  1000.320) 
multiplied  by  the  following  percentages, 
as  appropriate: 

(1)  50%  in  Fiscal  Years  1998  and 
1999; 

(2)  75%  in  Fiscal  Year  2000;  and 

(3)  100%  in  Fiscal  Years  2001  and 
thereafter. 

(g)  Investments  under  this  section 
may  be  for  a  period  no  longer  than  two 
years. 

§1000.60    Can  HUD  prevent  Improper 
expenditure  of  funds  already  disbursed  to 
a  recipient? 

Yes.  In  accordance  with  the  standards 
and  remedies  contained  in  §  1000.538 
relating  to  substantial  noncompliance. 
HUD  will  use  its  powers  under  a 
depository  agreement  and  take  such 
other  actions  as  may  be  legally 
necessary  to  suspend  funds  disbursed  to 
the  recipient  until  the  substantial 
noncompliance  has  been  remedied.  In 
taking  this  action,  HUD  shall  comply 
with  all  appropriate  procedures,  appeals 
and  hearing  rights  prescribed  elsewhere 
in  this  part. 

§  1 000.62    What  is  considered  program 
income  and  wrtiat  restrictions  an  there  on 
Its  use? 

(a)  Program  income  is  defined  as  any 
income  that  is  realized  from  the 
disbursement  of  grant  amounts.  Program 
income  does  not  include  any  amounts 
generated  from  the  operation  of  1937 
Act  units  unless  the  units  are  assisted 
with  grant  amounts  and  the  income  is 
attributable  to  such  assistance.  Program 
income  includes  income  from  fees  for 
services  performed  from  the  use  of  real 
or  rental  of  real  or  personal  property 
acquired  with  grant  funds,  from  the  sale 
of  commodities  or  items  developed, 
acquired,  etc.  with  grant  funds,  and 
from  payments  of  principal  and  interest 
earned  on  grant  funds  prior  to 
disbursement. 

(b)  Any  program  income  can  be 
retained  by  a  recipient  provided  it  is 
used  for  affordable  housing  activities  in 
accordance  with  section  202  of 
NAHASDA.  If  the  amount  of  income 
received  in  a  single  year  by  a  recipient 
and  all  its  subrecipients,  which  would 
otherwise  be  considered  program 
income,  does  not  exceed  $25,000,  such 
funds  may  be  retained  but  will  not  be 
considered  to  be  or  treated  as  program 
income. 

(c)  If  program  income  is  realized  from 
an  eligible  activity  funded  with  both 
grant  funds  as  well  as  other  funds  (i.e.. 
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funds  that  are  not  grant  funds),  then  the 
amount  of  program  income  reaHzed  will 
be  based  on  a  percentage  calculation 
that  represents  the  proportional  share  of 
funds  provided  for  the  activity 
generating  the  program  income. 

(d)  Costs  incident  to  the  generation  of 
program  income  shall  be  deducted  from 
gross  income  to  determine  program 
income. 

Subpart  B— Affordable  Housing 
Activities 

§  1 000. 1 01    What  is  affordable  housing? 

Eligible  affordable  housing  is  defined 
in  section  4(2)  of  NAHASDA  and  is 
described  in  title  II  of  NAHASDA. 

§1000.102    What  are  ellgibto  affordable 
housing  activltias? 

Eligible  affordable  housing  activities 
are  those  described  in  section  202  of 
NAHASDA. 

§1000.104    What  famltias  are  aliglble  for 
affordable  housing  activities? 

The  following  families  are  eligible  for 
affordable  housing  activities: 

(a)  Low  income  Indian  families  on  a 
reservation  or  Indian  area. 

(b)  A  non-low  income  Indian  family 
may  receive  housing  assistance  in 
accordance  with  §  1000.110,  except  that 
non  low-income  Indian  families 
residing  in  housing  assisted  under  the 
1937  Act  do  not  have  to  meet  the 
requirements  of  §  1000.110  for 
continued  occupancy. 

(c)  A  non-Indian  family  may  receive 
housing  assistance  on  a  reservation  or 
Indian  area  if  the  non-Indian  family's 
housing  needs  cannot  be  reasonably  met 
without  such  assistance  and  the 
recipient  determines  that  the  presence 
of  that  family  on  the  reservation  or 
Indian  area  is  essential  to  the  well-being 
of  Indian  families,  except  that  non- 
Indian  families  residing  in  housing 
assisted  under  the  1937  Act  do  not  have 
to  meet  these  requirements  for 
continued  occupancy. 

§1000.106    What  families  receiving 
assistance  under  title  II  of  NAHASDA 
require  HUD  approval? 

(a)  Housing  assistance  for  non  low- 
income  Indian  families  requires  HUD 
approval  only  as  required  in 
§§1000.108  and  1000.110. 

(b)  Assistance  under  section  201(b)(3) 
of  NAHASDA  for  non-Indian  families 
does  not  require  HUD  approval  but  only 
requires  that  the  recipient  determine 
that  the  presence  of  that  family  on  the 
reservation  or  Indian  area  is  essential  to 
the  well-being  of  Indian  families  and  the 
non-Indian  family's  housing  needs 
cannot  be  reasonably  met  without  such 
assistance. 


§100ai08    How  is  HUO  approval  obtained 
by  a  recipient  for  housing  for  non  low- 
income  Indian  families  and  model 
activities? 

Recipients  are  required  to  submit 
proposals  to  operate  model  housing 
activities  a$  defined  in  section  202(6)  of 
NAHASDA  and  to  provide  assistance  to 
non  low-income  Indian  families  in 
accordance  with  section  201(b)(2)  of 
NAHASDA.  Assistance  to  non  low- 
income  Indian  families  must  be  in 
accordance  with  §  1000.110.  Proposals 
may  be  submitted  in  the  recipient's  IHP 
or  at  any  time  by  amendment  of  the  MP, 
or  by  special  request  to  HUD  at  any 
time.  HUD  may  approve  the  remainder 
of  an  IHP  notwithstanding  disapproval 
of  a  model  activity  or  assistance  to  non 
low-income  Indian  families. 

§1000.110    Under  what  conditions  may 
non  low-inoome  Indian  families  participate 
In  the  program? 

(a)  A  family  who  is  purchasing 
housing  under  a  lease  purchase 
agreement  and  who  was  low  income  at 
the  time  the  lease  was  signed  is  eligible 
without  further  conditions. 

(b)  A  recipient  may  provide  the 
following  types  of  assistance  to  non 
low-income  Indian  families  under  the 
conditions  specified  in  paragraphs  (c), 
(d)  and  (e)  of  this  section: 

(1)  Homeownership  activities  under 
section  202(2)  of  NAHASDA,  which 
may  include  assistance  in  conjunction 
with  loan  guarantees  under  the  Section 
184  program  (see  24  CFR  part  1005); 

(2)  Modal  activities  under  section 
202(6)  of  NAHASDA;  and 

(3)  Loan  guaranj^  activities  under 
title  VI  of  NAHASDA. 

^     (c)  A  recipient  must  determine  and 
document  that  there  is  a  need  for 
housing  for  each  family  which  cannot 
reasonably  be  met  without  such 
assistance. 

(d)  A  recipient  may  use  up  to  10 
percent  of  its  annual  grant  amount  for 
families  whose  income  falls  within  80  to 
100  percent  of  the  median  income 
without  HUD  approval.  HUD  approval 
is  required  if  a  recipient  plans  to  use 
more  than  10  percent  of  its  annual  grant 
amount  for  such  assistance  or  to  provide 
housing  for  families  with  income  over 
100  percent  of  median  income. 

(e)  Non  low-income  Indian  families 
cannot  receive  the  same  benefits 
provided  low-income  Indian  families. 
The  amount  of  assistance  non  low- 
income  Indian  families  may  receive  will 
be  determined  as  follows: 

(1)  The  rent  (including  homebuyer 
payments  under  a  lease  purchase 
agreement)  to  be  paid  by  a  non  low- 
income  Indian  family  cannot  be  less 
than:  (Income  of  non  low-income 


family/Income  of  family  at  80  percent  of 
median  income)  x  (Rental  payment  of 
family  at  80  percent  of  median  income), 
but  need  not  exceed  the  fair  market  rent 
or  value  of  the  imit. 

(2)  Other  assistance,  including  down 
payment  assistance,  to  non  low-income 
Indian  families,  cannot  exceed:  (Income 
of  family  at  80  percent  of  median 
income/Income  of  non  low-income 
family)  x  (Present  value  of  the  assistance 
provided  to  family  at  80  percent  of 
median  income). 

(f)  The  requirements  set  forth  in 
paragraph  (e)  of  this  section  do  not 
apply  to  non  low-income  Indian 
families  which  the  recipient  has 
determined  to  be  essential  to  the  well- 
being  of  the  IiKlian  families  residing  in 
the  housing  area. 

§1000.112    How  will  HUD  determine 
wtiether  to  approve  model  housing 
actlvitlea? 

HUD  will  review  all  proposals  with 
the  goal  of  approving  the  activities  and 
encouraging  the  flexibility,  discretion, 
and  self-determination  granted  to  Indian 
tribes  under  NAHASDA  to  formulate 
and  operate  innovative  housing 
programs  that  meet  the  intent  of 
NAHASDA. 

§1000.114    How  long  does  HUD  have  to 
review  and  act  on  a  proposal  to  provide 
assistance  to  non  low-income  Indian 
famillea  or  a  model  houalng  activity? 

Whether  submitted  in  the  IHP  or  at 
any  other  time,  HUD  will  have  sixty 
calendar  days  after  receiving  the 
proposal  to  notify  the  recipient  in 
writing  that  the  proposal  to  provide 
assistance  to  non  low-income  Indian 
families  or  for  model  activities  is 
approved  or  disapproved.  If  no  decision 
is  made  by  HUD  within  sixty  calendar 
days  of  receiving  the  proposal,  the 
proposal  is  deemed  to  have  been 
approved  by  HUD. 

§1000.116    What  should  HUD  do  before 
declining  a  propoaal  to  provide  assistance 
to  non  low-income  Indian  famlliea  or  a 
model  housing  activity  ? 

HUD  shall  consult  with  a  recipient 
regarding  the  recipient's  proposal  to 
provide  assistance  to  non  low-income 
Indian  families  or  a  model  housing 
activity.  To  the  extent  resources  are 
available,  HUD  shall  provide  technical 
assistance  to  the  recipient  in  amending 
and  modifying  the  proposal  if  necessary. 
In  case  of  a  denial,  HUD  shall  give  the 
specific  reasons  for  the  denial. 

§  1 000.1 1 8    What  recourse  does  a  recipient 
have  if  HUD  disapproves  a  proposal  to 
provide  assistance  to  non  iow^ncome 
Indian  families  or  a  model  housing  activity? 

(a)  Within  thirty  calendar  days  of 
receiving  HUD's  denial  of  a  proposal  to 
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provide  assistance  to  non  low-income 
Indian  families  or  a  model  housing 
activity,  the  recipient  may  request 
reconsideration  of  the  denial  in  writing. 
The  request  shall  set  forth  justification 
for  the  reconsideration. 

(b)  Within  twenty  calendar  days  of 
receiving  the  request,  HUD  shall 
reconsider  the  recipient's  request  and 
either  affirm  or  reverse  its  initial 
decision  in  writing,  setting  forth  its 
reasons  for  the  decision.  If  the  decision 
was  made  by  the  Assistant  Secretary, 
the  decision  will  constitute  final  agency 
action.  If  the  decision  was  made  at  a 
lower  level,  then  paragraphs  (c)  and  (d) 
of  this  section  will  apply. 

(c)  The  recipient  may  appeal  any 
denial  of  reconsideration  by  filing  an 
appeal  with  the  Assistant  Secretary 
within  twenty  calendar  days  of 
receiving  the  denial.  The  appeal  shall 
set  forth  the  reasons  why  the  recipient 
does  not  agree  with  HUD's  decision  and 
set  forth  justification  for  the 
reconsideration. 

(d)  Within  twenty  calendar  days  of 
receipt  of  the  appeal,  the  Assistant 
Secretary  shall  review  the  recipient's 
appeal  and  act  on  the  appeal,  setting 
forth  the  reasons  for  the  decision. 

$1000.120    May  a  recipient  uae  Indian 
praferenee  or  tribal  praferanca  In  aelaeting 
famiilaa  for  houatng  aaaistanca? 

Yes.  The  IHP  may  set  out  a  preference 
for  the  provision  of  housing  assistance 
to  Indian  families  who  are  members  of 
the  Indian  tribe  or  to  other  Indian 
families  if  the  recipient  has  adopted  the 
preference  in  its  admissions  policy.  The 
recipient  shall  ensure  that  housing 
activities  funded  under  NAHASDA  are 
subject  to  the  preference. 

S  1000.122    May  NAHASDA  grant  funda  be 
uaad  as  matching  fumto  to  obtain  and 
iavaraga  funding,  including  any  Fadarai  or 
state  program  and  still  be  conslderad  sn 
affordable  housing  activity? 

There  is  no  prohibition  in  NAHASDA 
against  using  grant  funds  as  matching 
funds. 

§  1000.124    What  maximum  and  minimum 
rent  or  homebuyer  payment  can  a  recipient 
charge  a  low-incoma  rental  tenant  or 
homebuyer  residing  In  housing  units 
assisted  with  NAHASDA  grant  amounts? 

A  recipient  can  charge  a  low-income 
rental  tenant  or  homebuyer  rent  or 
homebuyer  payments  not  to  exceed  30 
percent  of  the  adjusted  income  of  the 
family.  The  recipient  may  also  decide  to 
compute  its  rental  and  homebuyer 
payments  on  any  lesser  percentage  of 
adjusted  income  of  the  family.  This 
requirement  applies  only  to  units 
assisted  with  NAHASDA  grant  amounts. 
NAHASDA  does  not  set  minimum  rents 


or  homebuyer  payments;  however,  a 
recipient  may  do  so. 

§  1 000. 1 26    May  a  recipient  charge  flat  or 
Income-adjusted  rents? 

Yes,  providing  the  rental  or 
homebuyer  payment  of  the  low-income 
family  does  not  exceed  30  percent  of  the 
family's  adjusted  income. 

§  1000.128    is  income  verification  required 
for  assistance  under  NAHASDA? 

(a)  Yes,  the  recipient  must  verify  that 
the  family  is  income  eUgible  based  on 
anticipated  annual  income.  The  family 
is  required  to  provide  doaunentation  to 
verify  this  determination.  The  recipient 
is  required  to  maintain  the 
documentation  on  which  the 
determination  of  eUgibility  is  based. 

Cb)  The  recipient  may  require  a  family 
to  periodically  verify  its  income  in  order 
to  determine  housing  payments  or 
continued  occupancy  consistent  with 
locally  adopted  policies.  When  income 
verification  is  required,  the  family  must 
provide  documentation  which  verifies 
its  income,  and  this  doc\mientation 
must  be  retained  by  the  recipient. 

$1000.130    May  a  radpiant  charge  a  non 
low-income  family  rants  or  homebuyer 
payments  wt>ich  are  mora  ttian  30  percent 
of  the  family's  adfustad  Income? 

Yes.  A  recipient  may  charge  a  non 
low-income  family  rents  or  homebuyer 
payments  which  are  more  than  30 
percent  of  the  family's  adjusted  income. 

§1000.132    Are  utilltlas  considered  a  part 
of  rent  or  homebuyer  payments? 

Utilities  may  be  considered  a  part  of 
rent  or  homebuyer  payments  if  a 
recipient  decides  to  define  rent  or 
homebuyer  payments  to  include  utilities 
in  its  written  policies  on  rents  and 
homebuyer  payments  required  by 
section  203(a)(1)  of  NAHASDA.  A 
recipient  may  define  rents  and 
homebuyer  payments  to  exclude 
utilities. 

S 1 000. 1 34  Wtien  may  a  recipient  (or  entity 
funded  by  a  reciptonQ  demolish  or  dispose 
of  currant  assisted  stocic? 

(a)  A  recipient  (or  entity  funded  by  a 
recipient)  may  undertake  a  planned 
demolition  or  disposal  of  current 
assisted  stock  owned  by  the  recipient  or 
an  entity  funded  by  the  recipient  when: 

(1)  A  financial  analysis  demonstrates 
that  it  is  more  cost-effective  or  housing 
program-effective  for  the  recipient  to 
demolish  or  dispose  of  the  unit  than  to 
continue  to  operate  or  own  it;  or 

(2)  The  housing  unit  has  been 
condemned  by  the  goverrmient  which 
has  authority  over  the  unit;  or 

(3)  The  housing  unit  is  an  imminent 
threat  to  the  health  and  safety  of 
housing  residents;  or 


(4)  Continued  habitation  of  a  housing 
unit  is  inadvisable  due  to  cultural  or 
historical  considerations. 

(b)  No  action  to  demolish  or  dispose 
of  the  property  other  than  performing 
the  analysis  cited  in  paragraph  (a)  of 
this  section  can  be  taken  until  HUD  has 
been  notified  in  writing  of  the 
recipient's  intent  to  demolish  or  dispose 
of  the  housing  units  consistent  with 
section  102(c)(4)(H)  of  NAHASDA.  The 
written  notification  must  set  out  the 
analysis  used  to  arrive  at  the  decision  to 
demolish  or  dispose  of  the  property  and 
may  be  set  out  in  a  recipient's  IHP  or  in 
a  separate  submission  to  HUD. 

(c)  In  any  disposition  sale  of  a 
housing  unit,  a  sale  process  designed  to 
maximize  the  sale  price  will  be  used 
However,  where  the  sale  is  to  a  low- 
income  Indian  family,  the  home  may  be 
disposed  of  without  maximizing  the  sale 
price  so  long  as  such  price  is  consistent 
with  a  recipient's  IHP.  The  sale 
proceeds  from  the  disposition  of  any 
housing  unit  are  program  income  imder 
NAHASDA  and  must  be  used  in 
accordance  with  the  requirements  of 
NAHASDA  and  these  regulations. 

i  1 000.1 36    What  Insurwwe  requiramants 
apply  to  housing  unite  assisted  with 
NAHASDA  grants? 

(a)  The  recipient  shall  provide 
adequate  insurance  either  by  purchasing 
insurance  or  by  indemnification  against 
casualty  loss  by  providing  insurance  in 
adequate  amounts  to  indemnify  the 
recipient  against  loss  from  fire,  weather, 
and  liability  claims  for  all  housing  units 
owned  or  operated  by  the  recipient. 

(b)  The  recipients  shall  not  require 
insurance  on  units  assisted  by  grants  to 
families  for  privately  owned  housing  if 
there  is  no  risk  of  loss  or  exposure  to  the 
recipient  or  if  the  assistance  is  in  an 
amount  less  than  S5000,  but  will  require 
insurance  when  repayment  of  all  or  part 
of  the  assistance  is  part  of  the  assistance 
agreement. 

(c)  The  recipient  shall  require 
contractors  and  subcontractors  to  either 
provide  insurance  covering  their 
activities  or  negotiate  adequate 
indemnification  coverage  to  be  provided 
by  the  recipient  in  the  contract. 

(d)  These  requirements  are  in  addition 
to  applicable  flood  insurance 
requirements  under  §  1000.38. 

§1000.138    What  constitutes  adequate 
insurance? 

Insurance  is  adequate  if  it  is  a 
purchased  insurance  policy  from  an 
insurance  provider  or  a  plan  of  self- 
insurance  in  an  amount  that  will  protect 
the  financial  stabiUty  of  the  recipient's 
IHBG  program.  Recipients  may  purchase 
the  required  insurance  without  regard  to 
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competitive  selection  procedures  from 
nonprofit  insurance  entities  which  are 
owned  and  controlled  by  recipients  and 
which  have  been  approved  by  HUD. 

f  1000.140    May  a  recipient  use  grant  funds 
to  purchase  Insurance  for  privately  owned 
housing  to  protect  NAHASOA  grant 
amounts  spent  on  that  housing? 

Yes.  All  purchases  of  insurance  must 
be  in  accordance  with  §§  1000.136  and 
1000.138. 

11000.142    What  is  the  "useful  life"  during 
which  low-income  rental  housing  and  low- 
Income  hometHjyer  housing  must  remain 
affordable  as  required  In  sections  205(a)(2) 
and  209  of  NAHASOA? 

Each  recipient  shall  describe  in  its 
IHP  its  determination  of  the  useful  life 
of  each  assisted  housing  unit  in  each  of 
its  developments  in  accordance  with  the 
local  conditions  of  the  Indian  area  of  the 
recipient.  By  approving  the  plan,  HUD 
determines  the  useful  life  in  accordance 
with  section  205(a)(2)  of  NAHASDA  and 
for  purposes  of  section  209. 

11000.144    Are  Mutual  Help  homes 
dtveloped  under  the  1 937  Act  subject  to  the 
useful  life  provisions  of  section  205(a)(2)? 
No. 

S  1000.146    Are  ftomebuyers  required  to 
remain  low-Income  throughout  the  term  of 
their  partidpation  In  a  houaing  program 
funded  under  NAHASOA? 

No.  Thp  low-income  eligibility 
requirement  applies  only  at  the  time  of 
purchase.  However,  families  purchasing 
housing  under  a  lease  purchase 
agreement  who  are  not  low-income  at 
the  time  of  purchase  are  eligible  under 
§1000.110. 

f  1000.190    How  may  Indian  tribes  and 
TDHEs  rsoeive  criminal  conviction 
Information  on  adult  applicants  or  tenants? 

(a)  As  required  by  section  208  of 
NAHASDA.  the  National  Crime 
Information  Center,  police  departments, 
and  other  law  enforcement  agencies 
shall  provide  criminal  conviction 
information  to  Indian  tribes  and  TDHEs 
upon  request.  Information  regarding 
juveniles  shall  only  be  released  to  the 
extent  such  release  is  authorized  by  the 
law  of  the  applicable  state,  Indian  tribe 
or  locality. 

(b)  For  purposes  of  this  section,  the 
term  "tenants"  includes  homebuyers 
who  are  purchasing  a  home  pursuant  to 
a  lease  purchase  agreement. 

S 1 000. 1 52    How  Is  ttw  recipient  to  use 
criminal  conviction  information? 

The  recipient  shall  use  the  criminal 
conviction  information  described  in 
§  1000.150  only  for  applicant  screening, 
lease  enforcement  and  eviction  actions. 
The  information  may  be  disclosed  only 


to  any  person  who  has  a  job  related 
need  for  the  information  and  who  is  an 
authorized  officer,  employee,  or 
representative  of  the  recipient  or  the 
owner  of  housing  assisted  under 
NAHASDA. 

§  1 000. 1 54    How  is  the  recipient  to  iceep 
criminal  conviction  infornrtatlon 
confidential? 

(a)  The  recipient  will  keep  all  the 
criminal  conviction  record  information 
it  receives  from  the  official  law 
enforcement  agencies  listed  in 

§  1000.150  in  files  separate  from  all 
other  housing  records. 

(b)  These  criminal  conviction  records 
will  be  kept  under  lock  and  key  and  be 
under  the  custody  and  control  of  the 
recipient's  housing  executive  director/ 
lead  official  and/or  his  designee  for 
such  records. 

(c)  These  criminal  conviction  records 
may  only  be  accessed  with  the  written 
permission  of  the  Indian  tribe's  or 
TDHE's  housing  executive  director/lead 
official  and/or  his  designee  and  are  only 
to  be  used  for  the  purposes  stated  in 
section  208  of  NAHASDA  and  these 
regulations. 

$1000.156    la  there  a  per  unit  limit  on  the 
amount  of  IHBQ  funds  ttiat  may  be  used  for 
dwelling  construction  and  dwelling 
equipment? 

(a)  Yes.  The  per  unit  amount  of  IHBG 
funds  that  may  be  used  for  dwelling 
construction  and  dwelling  equipment 
cannot  exceed  the  limit  established  by 
HUD  except  as  allowed  in  the  definition 
below.  Other  costs  associated  with 
developing  a  project,  including  all 
undertakings  necessary  for 
administration,  planning,  site 
acquisition,  water  and  sewer, 
demolition,  and  financing  may  be 
eligible  NAHASDA  costs  but  are  not 
subject  to  this  limit. 

(b)  Dwelling  construction  and 
equipment  (DC&E)  costs  include  all 
construction  costs  of  an  individual 
dwelHng  within  five  feet  of  the 
foundation.  Excluded  from  the  DC&E 
are  any  administrative,  planning, 
financing,  site  acquisition,  site 
development  more  than  five  feet  from 
the  foundation,  and  utility  development 
or  connection  costs.  HUD  will  publish 
and  update  on  a  regular  basis  DC&E 
amounts  for  appropriate  geographic 
areas. 

(c)  DC&E  amounts  will  be  based  on  a 
moderately  designed  house  or  muUi- 
family  structure  and  will  be  determined 
by  averaging  the  current  construction 
costs,  as  listed  in  not  less  than  two 
nationally  recognized  residential 
construction  cost  indices,  for  publicly 
bid  construction  of  a  good  and  sound 
quality.  If  a  recipient  determines  that 
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published  DC&E  amounts  are  not 
representative  of  construction  costs  in 
its  area,  it  may  request  a  re-evaluation 
of  DC&E  amounts  and  provide  HUD 
with  relevant  information  for  this  re- 
evaluation. 

Subpart  C— Indian  Housing  Plan  OHP) 

§  1 000.201    How  are  funds  made  available 
under  NAHASOA? 

Every  fiscal  year  HUD  will  make 
grants  under  the  IHBG  program  to 
recipients  who  have  submitted  to  HUD 
for  that  fiscal  year  an  IHP  in  accordance 
with  §  1000.220  to  carry  out  affordable 
housing  activities. 

§1000.202    Who  are  ellgibte  recipients? 

Eligible  recipients  are  Indian  tribes,  or 
TDHEs  when  authorized  by  one  or  more 
Indian  tribes. 

§1000.204    How  does  an  Indian  tribe 
designate  itself  as  recipient  of  the  grant? 

(a)  By  resolution  of  the  Indian  tribe; 
or 

(b)  When  such  authority  has  been 
delegated  by  an  Indian  tribe's  governing 
body  to  a  tribal  conmiittee(s),  by 
resolution  or  other  written  form  used  by 
such  committee(s)  to  memorialize  the 
decisions  of  that  body,  if  applicable. 

§1000.206    HowisaTDHEdesignatad? 

(a)(1)  By  resolution  of  the  Indian  tribe 
or  Indian  tribes  to  be  served;  or 

(2)  When  such  authority  has  been 
delegated  by  an  Indiem  tribe's  governing 
body  to  a  tribal  committee(s),  by 
resolution  or  o&er  written  form  used  by 
such  committe«(s)  to  memorialize  the 
decisions  of  that  body,  if  applicable. 

(b)  In  the  absence  of  a  designation  by 
the  Indian  tribe,  the  default  designation 
as  provided  in  section  4(21)  of 
NAHASDA  shall  apply. 

§1000.208    What  happena  If  an  Indian  tribe 
had  two  IHAa  as  of  Sieptember  30, 1996? 

Indian  tribes  which  had  estabhshed 
and  were  operating  two  EHAs  as  of 
September  30, 1996,  under  the  1937  Act 
shall  be  allowed  to  form  and  operate 
two  TDHEs  under  NAHASDA.  Nothing 
in  this  section  ahall  affect  the  allocation 
of  funds  otherwise  due  to  an  Indian 
tribe  under  the  formula. 

§1000.210    What  happens  to  existing  1937 
Act  units  In  those  Jurisdictions  for  which 
Indian  tribes  do  not  or  cannot  submit  an 
IHP? 

NAHASDA  does  not  provide  the 
statutory  authority  for  HUD  to  grant 
NAHASDA  grant  funds  to  an  Indian 
housing  authority,  Indian  tribe  or  to  a 
default  TDHE  which  cannot  obtain  a 
tribal  certification,  if  the  requisite  IHP  is 
not  submitted  by  an  Indian  tribe  or  is 
determined  to  be  out  of  compliance  by 
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HUD.  There  may  be  drcumstances 
where  this  may  happen,  and  in  those 
cases,  other  methods  of  tribal,  Federal, 
or  private  market  support  may  have  to 
be  sought  to  maintain  and  operate  those 
1937  Act  units. 

f1000Jt12    Is  submission  o(  an  IHP 
rsquirsd? 

Yes.  An  Indian  tribe  or,  with  the 
consent  of  its  Indian  tribe(s),  the  TDHE, 
must  submit  an  HiP  to  HUD  to  receive 
funding  under  NAHASDA,  except  as 
provided  in  section  101(b)(2)  of 
NAHASDA.  If  a  TDHE  has  been 
designated  by  more  than  one  Indian 
tribe,  the  TDHE  can  submit  a  separate 
IHP  for  each  Indian  tribe  or  it  may 
submit  a  single  IHP  based  on  the 
requirements  oi  §  1000.220  with  the 
approval  of  the  Indian  tribes. 

{1000214   WhatisttMdsadNnefor 
■ubmisilQn  of  an  IHPT 

IHPs  must  be  initially  sent  by  the 
recipient  to  the  Area  ONAP  no  later 
than  July  1.  Grant  funds  cannot  be 
provided  until  the  plan  is  submitted  and 
determined  to  be  in  compliance  with 
section  102  of  NAHASDA  and  funds  are 
available. 

flOOO^e  WhsthspfMnstnhsrsGipisnt 
doss  not  submH  ths  IHP  to  ths  Arss  ONAP 
by  July  1? 

H  the  IHP  is  not  initially  sent  by  ]iily 
1,  the  recipient  will  not  be  eligible  for 
IHBG  funds  for  that  fiscal  year.  Any 
funds  not  obligated  because  an  IHP  was 
not  received  before  the  deadline  has 
passed  shall  be  distributed  by  formula 
in  the  following  year. 

{1000.218   Who  prepares  snd  submits  sn 
WP? 

An  Indian  tribe,  or  with  the 
authorization  of  a  Indian  tribe,  in 
accordance  with  section  102(d)  of 
NAHASDA  a  TDHE  may  prepare  and 
submit  a  plan  to  HUD. 

f  1000.220    What  are  the  minimuin 
requirements  for  the  IHP? 

The  minimimi  IHP  requirements  are 
set  forth  in  sections  102(b)  and  102(c)  of 
NAHASDA.  In  addition,  §§  1000.56, 
1000.108, 1000.120, 1000.134, 1000.142, 
1000.238, 1000.328,  and  1000.504 
require  or  permit  additional  items  to  be 
set  forth  in  the  IHP  for  HUD 
determinations  required  by  those 
sections.  Recipients  are  only  required  to 
provide  IHPs  that  contain  these 
minimum  elements  in  a  form  prescribed 
by  HUD.  If  a  TDHE  is  submitting  a 
single  IHP  that  covers  two  or  more 
Indian  tribes,  the  IHP  must  contain  a 
separate  certification  in  accordance  with 
section  102(d)  of  NAHASDA  and  IHP 
Tables  for  each  Indian  tribe  when 


requested  by  such  Indian  tribes. 
However,  Indian  tribes  are  encouraged 
to  perform  comprehensive  housing 
needs  assessments  and  develop 
comprehensive  IHPs  and  not  limit  their 
plaiming  process  to  only  those  housing 
efforts  funded  by  NAHASDA.  An  IHP 
should  be  locally  driven. 

11000.222    Are  there  sapsrali  IHP 
reQulremsnts  foe  smsN  ktssn  trtosssnd 
smsNTDHEs? 

No.  HUD  requirements  for  IHPs  are 
reasonable. 

flOOO.224   CansnypsrtofthslHPbs 


Yes.  HUD  has  general  authority  under 
section  101(b)(2)  of  NAHASDA  to  waive 
any  IHP  reqiiirements  when  an  Indian 
tribe  cannot  comply  with  IHP 
requirements  due  to  circumstances 
beyond  its  control.  The  waiver  authority 
under  section  101(b)(2)  of  NAHASDA 
provides  flexibility  to  address  the  needs 
of  every  Indian  tribe,  including  small 
Indian  tribes.  The  waiver  may  be 
requested  by  the  Indian  tribe  or  its 
TDHE  (if  such  authority  is  delegated  by 
the  Indian  tribe). 

11000.220    Csnihsosrifflcation 
requiremsnts  of  ssctkm  102(cH5)  of 
NAHASDA  bs  waived  by  HUO? 

Yes.  HUD  may  waive  these 
certification  requirements  as  provided 
in  section  101(b)(2)  of  NAHASDA. 

flOOO.228    If  HUO  changes  Its  IHP  formsl 
wHI  Indisn  tribes  bs  Involved  7 

Yes.  HUD  will  first  consult  with 
Indian  tribes  before  making  any 
substantial  changes  to  HUD's  IHP 
format. 


f  1000.230    What  Is  the  process  for  HUD 
rsvlow  of  IHPs  snd  IHP  amendmsnts? 

HUD  will  conduct  the  IHP  review  in 
tiiie  following  manner: 

(a)  HUD  will  conduct  a  limited  review 
of  the  IHP  to  ensure  that  its  contents: 

(1)  Comply  with  the  requirements  of 
section  102  of  NAHASDA  which 
outlines  the  IHP  submission 
requirements: 

(2)  Are  consistent  with  information 
and  data  available  to  HUD; 

(3)  Are  not  prohibited  by  or 
inconsistent  with  any  provision  of 
NAHASDA  or  other  applicable  law;  and 

(4)  Include  the  appropriate 
certifications. 

(b)  If  the  IHP  complies  with  the 
provisions  of  paragraphs  (a)(1),  (a)(2), 
and  (a)(3)  of  this  section.  HUD  will 
notiiy  the  recipient  of  Uff  compliance 
within  60  days  after  receiving  the  IHP. 
If  HUD  fails  to  notify  the  recipient,  the 
IHP  shall  be  considered  to  be  in 
compliance  with  the  requirements  of 


section  102  of  NAHASDA  and  the  IHP 
is  approved. 

(c)  If  the  submitted  IHP  does  not 
comply  with  the  provisions  of 
paragraphs  (a)(1),  and  (a)(3)  of  this 
section,  HUD  will  notify  the  recipient  of 
the  determination  of  non-compliance. 
HUD  will  provide  this  notice  no  later 
than  60  days  after  receiving  the  IHP. 
This  notice  will  set  forth: 

(1)  The  reasons  for  noncompUance; 

(2)  The  modifications  necesiBary  for 
the  IHP  to  meet  the  submission 
requirements;  and 

(3)  The  date  by  which  the  revised  IHP 
must  be  submitted. 

(d)  If  the  recipient  does  not  submit  a 
revised  IHP  by  the  date  indicated  in  the 
notice  provided  under  paragraph  (c)  of 
this  section,  the  IHP  will  be  determined 
by  HUD  to  be  in  non-compliance  unless 
a  waiver  is  requested  and  approved 
under  section  101(b)(2)  of  NAHASDA.  If 
the  IHP  is  determined  by  HUD  to  be  in 
non-C(xnpliance  and  no  waiver  is 
granted,  the  recipient  may  appeal  this 
determination  following  the  appeal 
process  in  $  1000.234. 

(e)(1)  If  the  IHP  does  not  contain  the 
certifications  identified  in  paragraph 
(aK4)  of  this  section,  the  recipient  will 
be  notified  within  60  days  of 
submission  of  the  IHP  that  the  plan  is 
incomplete.  The  notification  will 
include  a  date  by  which  the  certification 
must  be  submitted. 

(2)  If  the  recipient  has  not  complied 
or  cannot  comply  with  the  certification 
requirements  due  to  circumstances 
beyond  the  control  of  the  Indian  tribe(s), 
within  the  timefiame  estabUshed.  the 
recipient  can  request  a  waiver  in 
accordance  with  section  101(b)(2)  of 
NAHASDA.  If  the  waiver  is  approved, 
the  recipient  is  eligible  to  receive  its 
grant  in  accordance  with  any  conditions 
of  the  waiver. 

11000.232    Can  an  Indian  tribe  or  TDHE 
amend  its  IHP? 

Yes.  Section  103(c)  of  NAHASDA 
specifically  provides  that  a  recipient 
may  submit  modifications  or  revisions 
of  its  IHP  to  HUD.  Unless  the  initial  IHP 
certification  provided  by  an  Indian  tribe 
allowed  for  the  submission  of  IHP 
amendments  without  further  tribal 
certifications,  a  tribal  certification  must 
accompany  submission  of  IHP 
amendments  by  a  TDHE  to  HUD.  HUD's 
review  of  an  amendment  and 
determination  of  compliance  will  be 
limited  to  modifications  of  an  IHP 
which  adds  new  activities  or  involve  a 
decrease  in  the  amount  of  funds 
provided  to  protect  and  maintain  the 
viability  of  bousing  assisted  under  the 
1937  Act.  HUD  will  consider  these 
modifications  to  the  IHP  in  accordance 
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with  8 1000.230.  HUD  will  act  on 
amended  IHPs  within  30  days. 

11000.234    CanHUO'sdMrmtMlien 
rigwang  the  non-ewnpNane*  of  an  IHP  or 
•  modlflcatlen  to  an  1HP  be  appMtod? 

(a)  Yes.  Within  30  days  of  receiving 
HUD's  disapproval  of  an  IHP  or  of  a 
modification  to  an  IHP.  the  recipient 
may  submit  a  written  request  for 
reconsideration  of  the  determination. 
The  request  shall  include  the 
justiHcation  for  the  reconsideration. 

(b)  Within  21  days  of  receiving  the 
request.  HUD  shall  reconsider  its  initial 
determination  and  provide  the  recipient 
with  written  notice  of  its  decision  to 
afEirm,  modify,  or  reverse  its  initial 
determination.  This  notice  will  also 
contain  the  reasons  for  HUD's  decision. 

(c)  The  recipient  may  appeal  any 
denial  of  reconsideration  by  filing  an 
appeal  with  the  Assistant  Secretary 
within  21  days  of  receiving  the  denial. 
The  appeal  shall  set  forth  the  reasons 
why  the  recipient  does  not  agree  with 
HUD's  decision  and  include 
justification  for  the  reconsideration. 

(d)  Within  21  days  of  receipt  of  the 
appeal,  the  Assistant  Secretary  shall 
review  the  recipient's  appeal  and  act  on 
the  appeal.  The  Assistant  Secretary  will 
provide  written  notice  to  the  recipient 
setting  forth  the  reasons  for  the 
decision.  The  Assistant  Secretary's 
decision  constitutes  final  agency  action. 

S  1000.236    What  are  tHglblo  administrative 
and  planning  expanses? 

(a)  Eligible  administrative  and 
planning  expenses  of  the  IHBG  program 
include,  but  are  not  limited  to: 

(1)  Costs  of  overall  program  and/or 
administrative  management; 

(2)  Coordination  monitoring  and 
evaluation; 

(3)  Preparation  of  the  IHP  including 
data  collection  and  transition  costs; 

(4)  Preparation  of  the  annual 
performance  report;  and 

(5)  Challenge  to  and  collection  of  data 
for  purposes  of  challenging  the  formula. 

(b)  Staff  and  overhead  costs  directly 
related  to  carrying  out  affordable 
housing  activities  can  be  determined  to 
be  eligible  costs  of  the  affordable 
housing  activity  or  considered 
administration  or  planning  at  the 
discretion  of  the  recipient. 

S  1000.238  What  parcantaga  of  the  IHBQ 
funds  can  ba  usad  for  admintstratlva  and 
planning  expanses? 

The  recipient  can  use  up  to  20  percent 
of  its  annual  grant  amount  for 
administration  and  planning.  The 
recipient  shall  identify  the  percentage  of 
grant  funds  which  will  be  used  in  the 
IHP.  HUD  approval  is  required  if  a 
higher  percentage  is  requested  by  the 


recipient.  When  HUD  approval  is 
required,  HUD  must  take  into 
consideration  any  cost  of  preparing  the 
IHP,  challenges  to  and  collection  of 
data,  the  recipient's  grant  amount, 
approved  cost  allocation  plans,  and  any 
other  relevant  information  with  special 
consideration  given  to  the 
circumstances  of  recipients  receiving 
minimal  funding. 

§1000.240    Whan  is  a  local  ceoparaMon 
agraawawt  wqwlwd  tor  ■Honiatli  howaing 
actKritias? 

The  requirement  for  a  local 
cooperation  agreement  applies  only  to 
rental  and  lease-purchase 
homeownership  units  assisted  with 
IHBG  funds  which  are  ownned  by  the 
Indian  tribe  or  TDHE. 

§1000.242  Whan  does  tha  raqwiramant  for 
SMmption  from  taxation  apply  to  affordabia 
houaing  acHvilias? 

The  requirement  for  exemption  from 
taxation  applies  only  to  rental  and  lease- 
purchase  homeownership  units  assisted 
with  IHBG  funds  which  are  owned  by 
the  Indian  tribe  or  TDHE. 

Subpart  [>^AUocation  Formula 

§1000.301    What  Is  tha  purpoaa  of  tha 
IHBC  formula? 

The  IHBG  formula  is  used  to  allocate 
equitably  and  fairly  funds  made 
available  through  NAHASDA  among 
eligible  Indian  tribes.  A  TDHE  may  be 
a  recipient  on  behalf  of  an  Indian  tribe. 

§1000.302    What  are  the  definitions 
appHcabla  for  the  IHBG  formula? 

Allowable  Expense  Level  (AEL)  factor. 
In  rental  projects,  AEL  is  the  per-unit 
per-month  dollar  amount  of  expenses 
which  was  used  to  compute  the  amount 
of  operating  subsidy  used  prior  to 
October  1, 1997  for  the  Low  Rent  units 
developed  under  the  1937  Act.  The 
"AEL  factor"  is  the  relative  difference 
between  a  local  area  AEL  and  the 
national  weighted  average  for  AEL. 

Date  of  Full  Availability  (DOFA) 
means  the  last  day  of  the  month  in 
which  substantially  all  the  units  in  a 
housing  development  are  available  for 
occupancy. 

Fair  Market  Rent  (FMR)  factors  are 
gross  rent  estimates;  they  include 
shelter  rent  plus  the  cost  of  all  utilities, 
except  telephones.  HUD  estimates  FMRs 
on  an  annual  basis  for  354  metropolitan 
FMR  areas  and  2.355  non-metropolitan 
county  FMR  areas.  The  "FMR  factor"  is 
the  relative  difference  between  a  local 
area  FMR  and  the  national  weighted 
average  for  FMR. 

Formula  Annual  Income.  For 
purposes  of  the  IHBG  formula,  annual 
income  is  a  household's  total  income  as 


currently  defined  by  tlie  U.S.  Census 
Bureau. 

Formula  ar«a.  (1)  Formula  area  is  the 
geographic  area  over  which  an  Indian 
tribe  could  exercise  court  jurisdiction  or 
is  providing  substantial  housing 
services  and,  where  applicable,  the 
Indian  tribe  or  TDHE  has  agreed  to 
provide  housing  services  pursuant  to  a 
Memorandum  of  Agreement  with  the 
governing  entity  or  entities  (including 
Indian  tribes)  of  the  area,  including  but 
not  limited  to: 

(i)  A  reservation; 

(ii)  Trust  land; 

(iii)  Alaska  Native  Village  Statistical 
Area; 

(iv)  Alaska  Native  Claims  Settlement 
Act  Corporation  Service  Area; 

(v)  Department  of  the  Interior  Near- 
Reservation  Service  Area; 

(vi)  Former  Indian  Reservation  Areas 
in  Oklahrana  as  defined  by  the  Census 
as  Tribal  Jurisdictional  Statistical  Area; 

(vii)  Congressionally  Mandated 
Service  Area;  tnd 

(viii)  State  Isgislatively  defined  Tribal 
Areas  as  defined  by  the  Census  as  Tribal 
Designated  Statistical  Areas. 

(2)  For  additional  areas  beyond  those 
identified  in  the  above  list  of  eight,  the 
Indian  tribe  must  submit  on  the 
Formula  Response  Form  the  area  that  it 
wishes  to  include  in  its  Formula  Area 
and  what  previous  and  planned 
investment  it  has  made  in  the  area.  HUD 
will  review  this  submission  and 
determine  whether  or  not  to  include  this 
area.  HUD  will  make  its  judgment  using 
as  its  guide  whether  this  addition  is  fair 
and  equitable  for  all  Indian  tribes  in  the 
formula. 

(3)  In  some  cases  the  population  data 
for  an  Indian  tribe  within  its  formula 
area  is  greater  than  its  tribal  enrollment. 
In  general,  for  those  cases  to  maintain 
fairness  for  all  Indian  tribes,  the 
population  data  will  not  be  allowed  to 
exceed  twice  an  Indian  tribe's  enrolled 
population.  However,  an  Indian  tribe 
subject  to  this  cap  may  receive  an 
allocation  based  on  more  than  twice  its 
total  enrolhnent  if  it  can  show  that  it  is 
providing  housing  assistance  to 
substantially  more  non-member  Indians 
and  Alaska  Natives  who  are  members  of 
another  Federally  recognized  Indian 
tribe  than  it  is  to  membHBrs. 

(4)  In  cases  where  an  Indian  tribe  is 
seeking  to  receive  an  allocation  more 
than  twice  its  total  enrollment,  the  tribal 
enrollment  multiplier  will  be 
determined  by  the  total  number  of 
Indians  and  Alaska  Natives  the  Indian 
tribe  is  providing  housing  assistance  (on 
July  30  of  the  year  before  funding  is 
sought)  divided  by  the  number  of 
members  the  Indian  tribe  is  providing 
housing  assistance.  For  example,  an 
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Indian  tribe  which  provides  housing  to 
300  Indians  and  Alaska  Natives,  of 
which  100  are  members,  would  then  be 
able  to  receive  an  allocation  for  up  to 
three  times  its  tribal  enrollment  if  the 
Indian  and  Alaska  Native  population  in 
the  area  is  three  or  more  times  the  tribal 
enrollment. 

Formula  Median  Income.  For 
purposes  of  the  formula  median  income 
is  determined  in  accordance  with 
section  567  of  the  Housing  and 
Community  Development  Act  of  1987 
(42  U.S.C.  1437a  note). 

Formula  Response  Form  is  the  form 
recipients  use  to  report  changes  to  their 
Formula  Current  Assisted  stock,  formula 
area,  and  other  formula  related 
information  before  each  year's  formula 
allocation. 

.  Indian  Housing  Authority  (IHA) 
financed  means  a  homeownership 
program  where  title  rests  with  the 
homebuyer  and  a  security  interest  rests 
with  the  IHA. 

Mutual  Help  Occupancy  Affvement 
(MHOA)  means  a  lease  with  option  to 
purchase  contract  between  an  IHA  and 
a  homebuyer  imder  the  1937  Act. 

Overcrowded  means  households  with 
more  than  1.01  persons  per  room  as 
defined  by  the  U.S.  Decennial  Census. 

Section  8  means  the  making  of 
housing  assistance  payments  to  eligible 
families  leasing  existing  housing 
pursuant  to  the  provisions  of  the  1937 
Act. 

Section  8  unit  means  the  contract 
annualized  housing  assistaivce  payments 
(certificates,  vouchers,  and  project 
based)  under  the  Section  8  program. 

Total  Development  Cost  (TDC)  is  the 
sum  of  all  costs  for  a  project  including 
all  undertakings  necessary  for 
administration,  planning,  site 
acquisition,  demolition,  construction  or 
equipment  and  financing  (including 
payment  of  carrying  charges)  and  for 
otherwise  carrying  out  the  development 
of  the  project,  excluding  off  site  water 
and  sewer.  Total  Development  Cost 
amounts  will  be  based  on  a  moderately 
designed  house  and  will  be  determined 
by  averaging  the  current  construction 
costs  as  listed  in  not  less  than  two 
nationally  recognized  residential 
construction  cost  indices. 

Without  kitchen  or  plumbing  means, 
as  defined  by  the  U.S.  Decennial 
Census,  an  occupied  house  without  one 
or  more  of  the  following  items: 

(1)  Hot  and  cold  piped  water; 

(2)  A  flush  toilet; 

(3)  A  bathtub  or  shower; 

(4)  A  sink  with  piped  water; 

(5)  A  range  or  cookstove;  or 

(6)  A  refrigerator. 


S  1000.304 
modified? 


May  the  IHBQ  fonnuia  be 


Yes,  as  long  as  any  modification  does 
not  confiict  with  the  requirements  of 
NAHASDA. 

%  1000.306    How  can  the  IHBG  formula  be 
modified? 

(a)  The  IHBG  formula  can  be  modified 
upon  development  of  a  set  of 
measurable  and  verifiable  data  directly 
related  to  Indian  and  Alaska  Native 
housing  need.  Any  data  set  developed 
shall  be  compiled  with  the  consultation 
and  involvement  of  Indian  tribes  and 
examined  and/or  implemented  not  later 
than  5  years  from  the  date  of  issuance 
of  these  regulations  and  pmiodically 
thereafter. 

(b)  Furthermore,  the  IHBG  formula 
shall  be  reviewed  within  five  years  to 
determine  if  subsidy  is  needed  to 
operate  and  maintain  NAHASDA  imits 
or  any  other  changes  are  needed  in 
respect  to  funding  imder  the  Formula 
Current  Assisted  Stock  component  of 
the  formula. 

(c)  During  the  five  year  review  of 
housing  stock  for  formula  purposes,  the 
Section  8  imits  shall  be  reduced  by  the 
same  percentage  as  the  current  assisted 
rental  stock  has  diminished  since 
September  30, 1999. 

§1060.308    Whocanmakemodlflcationato 
the  IHBQ  fonnuia? 

HUD  can  make  modifications  in 
accordance  with  §  1000.304  and 
§  1000.306  provided  that  any  changes 
proposed  by  HUD  are  published  and 
made  available  for  public  comment  in 
accordance  with  applicable  law  before 
their  implementation. 

$1000.310   Wha»are  the  components  of 
the  IHBQ  formula? 

The  IHBG  formula  consists  of  two 
components: 

(a)  Formula  Current  Assisted  Housing 
Stock  (FCAS);  and 

(b)  Need. 

§  1 000.31 2    What  Is  current  assisted  stock? 

Current  assisted  stock  consists  of 
housing  units  owned  or  operated 
pursuant  to  an  ACC.  This  includes  all 
low  rent.  Mutual  Help,  and  Turnkey  in 
housing  units  under  management  as  of 
September  30, 1997,  as  indicated  in  the 
Formula  Response  Form. 

§1000.314    What  is  formula  current 
assisted  stock? 

Formula  current  assisted  stock  is 
current  assisted  stock  as  described  in 
§  1000.312  plus  1937  Act  units  in  the 
development  pipeline  when  they 
become  owned  or  operated  by  the 
recipient  and  are  under  management  as 
indicated  in  the  Formula  Response 


Form.  Formula  ciorrent  assisted  stock 
also  includes  Section  8  units  when  their 
ciurent  contract  expires  and  the  Indian 
tribe  continues  to  manage  the  assistance 
in  a  maimer  similar  to  the  Section  8 
program,  as  reported  on  the  Formula 
Response  Form. 

§1000^16    How  is  the  Formula  Currant 
Assistsd  Stock  (FCAS)  Componant 
davaloped? 

The  Formula  Current  Assisted  Stock 
component  consists  of  two  elements. 
They  are: 

(a)  Operating  subsidy.  The  operating 
subsidy  consists  of  three  variables 
which  are: 

(1)  The  number  of  low-rent  FCAS 
units  multiplied  by  the  FY  1996 
national  per  unit  subsidy  (adjusted  to 
full  funding  level)  multiplied  by  an 
adjustment  factor  for  inflation; 

(2)  The  number  of  Section  8  imits 
whose  contract  has  expired  but  had 
been  imder  contract  on  September  30, 
1997,  multiplied  by  the  FY  1996 
national  per  unit  subsidy  adjusted  for 
inflation;  and 

(3)  The  number  of  Mutual  Help  and 
Turnkey  m  FCAS  units  multif^ed  by 
the  FY  1996  national  per  unit  subsidy 
(adjusted  to  full  funding  level) 
multiplied  by  an  adjustment  factor  for 
inflation. 

(b)  Modernization  allocation. 
Modernization  allocation  consists  of  the 
number  of  Low  Rent,  Mutual  Help,  and 
Turnkey  in  FCAS  imits  multiplied  by 
the  national  per  unit  amount  of 
allocation  for  FY  1996  modernization 
multiplied  by  an  adjustment  factor  for 
inflation. 

§1000.317  Who  Is  the  radpiant  for  funds 
for  currant  assisted  stock  which  is  owned 
by  state-created  Ra^onal  Native  Housing 
Authorities  In  Alaska? 

If  housing  units  developed  under  the 
1937  Act  are  owned  by  a  state-created 
Regional  Native  Housing  Authority  in 
Alaska,  and  are  not  located  on  an  Indian 
reservation,  then  the  recipient  for  funds 
allocated  for  the  current  assisted  stock 
portion  of  NAHASDA  funds  for  the 
units  is  the  regional  Indian  tribe. 

§  1 000.31 8    When  do  units  under  Formula 
Current  Assisted  Stock  eeaae  to  be  counted 
or  expire  from  the  Inventory  uaed  for  the 
formula? 

(a)  Mutual  Help  and  Turnkey  III  units 
shall  no  longer  be  considered  Formula 
Current  Assisted  Stock  when  the  Indian 
tribe,  TDHE,  or  IHA  no  longer  has  the 
legal  right  to  own,  operate,  or  maintain 
the  unit,  whether  such  right  is  lost  by 
conveyance,  demolition,  or  otherwise, 
provided  that: 

(1)  Conveyance  of  each  Mutual  Help 
or  Turnkey  III  unit  occurs  as  soon  as 
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practicable  after  a  unit  becomes  eligible 
for  conveyance  by  the  terms  of  the 
MHOA;  and 

(2)  The  Indian  tribe,  TDHE,  or  IHA 
actively  enforce  strict  compliance  by  the 
homebuyer  with  the  terms  and 
conditions  of  the  MHOA,  including  the 
requirements  for  full  and  timely 
payment. 

(b)  Rental  units  shall  continue  to  be 
included  for  formula  purposes  as  long 
as  they  continue  to  be  operated  as  low? 
income  rental  units  by  the  Indian  tribe. 
TDHE,  or  IHA. 

(c)  Expired  contract  Section  8  units 
shall  continue  as  rental  units  and  be 
included  in  the  formula  as  long  as  they 
are  operated  as  low  income  rental  units 
as  included  in  the  Indian  tribe's  or 
TDHE's  Formula  Response  Form. 

§  1000.320    How  is  Formula  Current 
Assisted  Stock  adjusted  for  local  area 
costs? 

There  are  two  adjustment  factors  that 
are  used  to  adjust  the  allocation  of  funds 
for  the  Current  Assisted  Stock  portion  of 
the  formula.  They  are: 

(a)  Operating  Subsidy  as  adjusted  by 
the  greater  of  the  AEL  factor  or  FMR 
factor  (AELFMR);  and 

(b)  Modernization  as  adjusted  by  TDC. 

§1000.322    Are  IHA  ftnanced  units  included 
In  the  determination  of  Formula  Current 
Assisted  Stock? 

No.  If  these  units  are  not  owned  or 
operated  at  the  time  (September  30. 
1997)  pursuant  to  an  ACC  then  they  are 
not  included  in  the  determination  of 
Formula  Current  Assisted  Stock. 

§  1 000.324    How  is  the  need  component 
developed? 

After  determining  the  FCAS 
allocation,  remaining  funds  are 
allocated  by  need  component.  The  need 
component  consists  of  seven  criteria. 
They  are: 

(a)  American  Indian  and  Alaskan 
Native  (AIAN)  Households  with  housing 
cost  burden  greater  than  50  percent  of 
formula  annual  income  weighted  at  22 
percent; 

(b)  AIAN  Households  which  are 
overcrowded  or  without  kitchen  or 
plumbing  weighted  at  25  percent; 

(c)  Housing  Shortage  which  is  the 
number  of  AIAN  households  with  an 
annual  income  less  than  or  equal  to  80 
percent  of  formula  median  income 
reduced  by  the  combination  of  current 
assisted  stock  and  units  developed 
under  NAHASDA  weighted  at  15 
percent: 

(d)  AIAN  households  with  annual 
income  less  than  or  equal  to  30  percent 
of  formula  median  income  weighted  at 
13  percent; 


(e)  AIAN  households  with  annual 
income  between  30  percent  and  50 
percent  of  formula  median  income 
weighted  at  7  percent; 

(f)  AIAN  households  with  annual 
income  between  50  percent  and  80 
percent  of  formula  median  income 
weighted  at  7  percent; 

(g)  AIAN  persons  weighted  at  11 
percent. 

§  1 000.325    How  is  the  need  component 
adjusted  for  local  area  costs? 

The  need  component  is  adjusted  by 
the  TDC. 

§  1 000.326    What  if  a  formula  area  is  served 
by  more  than  one  Indian  tribe? 

(a)  If  an  Indian  tribe's  formula  area 
overlaps  with  the  formula  area  of  one  or 
more  other  Indian  tribes,  the  funds 
allocated  to  that  Indian  tribe  for  the 
geographic  area  in  which  the  formula 
areas  overlap  will  be  divided  based  on: 

(1)  The  Indian  tribe's  proportional 
share  of  the  population  in  the 
overlapping  geographic  area;  and 

(2)  The  Indian  tribe's  commitment  to 
serve  that  proportional  share  of  the 
population  in  such  geographic  area. 

(3)  In  cases  where  a  State  recognized 
Indian  tribe's  formula  area  overlaps 
with  a  Federally  recognized  Indian 
tribe,  the  Federally  recognized  Indian 
tribe  receives  the  allocation  for  the 
overlapping  area. 

(b)  Tribalmembership  in  the 
geographic  area  (not  to  include  dually 
enrolled  tribal  members)  will  be  based 
on  data  that  all  Indian  tribes  involved 
agree  to  use.  Suggested  data  sources 
include  tribal  enrollment  lists.  Indian 
Health  Service  User  Data,  and  Bureau  of 
Indian  Affairs  data. 

(c)  If  the  Indian  tribes  involved  cannot 
agree  on  what  data  source  to  use,  HUD 
will  make  the  decision  on  what  data 
will  be  used  to  divide  the  funds 
between  the  Indian  tribes  by  August  1. 

§  1000.327    What  is  the  order  of  preference 
for  allocating  the  IHBG  formula  needs  data 
for  Indian  tribes  in  Alaska  not  located  on 
reservations  due  to  the  unique 
circumstances  in  Alaska? 

(a)  Data  in  areas  without  reservations. 
The  data  on  population  and  housing 
within  an  Alaska  Native  Village  is 
credited  to  the  Alaska  Native  Village. 
Accordingly,  the  village  corporation  for 
the  Alaska  Native  Village  has  no  needs 
data  and  no  formula  allocation.  The  data 
on  population  and  housing  outside  the 
Alaska  Native  Village  is  credited  to  the 
regional  Indian  tribe,  and  if  there  is  no 
regional  Indian  tribe,  the  data  will  be 
credited  to  the  regional  corporation. 

(b)  Deadline  for  notification  on 
whether  an  IHP  will  be  submitted.  By 
September  15  of  each  year,  each  Indian 


tribe  in  Alaska  not  located  on  a 
reservation,  including  each  Alaska 
Native  village,  regional  Indian  tribe,  and 
regional  corporation,  or  its  TDHE  must 
notify  HUD  in  writing  whether  it  or  its 
TDHE  intends  to  submit  an  IHP.  If  an 
Alaska  Native  village  notifies  HUD  that 
it  does  not  intend  either  to  submit  an 
IHP  or  to  designate  a  TDHE  to  do  so,  or 
if  HUD  receives  no  response  from  the 
Alaska  Native  village  or  its  TDHE,  the 
formula  data  which  would  have  been 
credited  to  the  Alaska  Native  village 
will  be  credited  to  the  regional  Indian 
tribe,  or  if  there  is  no  regional  Indian 
tribe,  to  the  regional  corporation. 

§  1000.328  What  is  the  minimum  amount 
an  Indian  tribe  can  receive  under  the  need 
component  of  tie  formula? 

In  the  first  year  of  NAHASDA 
participation,  an  Indian  tribe  whose 
allocation  is  less  than  $50,000  under  the 
need  component  of  the  formula  shall 
have  its  need  component  of  the  grant 
adjusted  to  $50,000.  An  Indian  tribe's 
IHP  shall  contain  a  certification  of  the 
need  for  the  $50,000  funding.  In 
subsequent  years,  but  not  to  extend 
beyond  Federal  Fiscal  Year  2002,  an 
Indian  tribe  vs^ose  allocation  is  less 
than  $25,000  under  the  need  component 
of  the  formula  shall  have  its  need 
component  of  the  grant  adjusted  to 
$25,000.  The  need  for  §  1000.328  will  be 
reviewed  in  accordance  with 
§1000.306. 


§  1 000.330    What  are  data  sources  for  the 
need  variables? 

The  sources  of  data  for  the  need 
variables  shall  be  data  available  that  is 
collected  in  a  uniform  manner  that  can 
be  confirmed  and  verified  for  all  AIAN 
households  and  persons  living  in  an 
identified  area.  Initially,  the  data  used 
are  U.S.  Decennial  Census  data. 

§1000.332    WiH  data  used  by  HUD  to 
determine  an  Indian  tribe's  or  TDHE's 
formula  allocation  be  provided  to  the  Indian 
tribe  or  TDHE  before  the  allocation? 

Yes.  HUD  shall  provide  notice  to  the 
Indian  tribe  or  TDHE  of  the  data  to  be 
used  for  the  formula  and  projected 
allocation  amount  by  August  1. 

§  1 000.334    May  Indian  tribes,  TDHEs,  or 
HUD  challenge  the  data  from  the  U.S. 
Decennial  Census  or  provide  an  alternative 
source  of  data? 

Yes.  Provided  that  the  data  are 
gathered,  evaluated,  and  presented  in  a 
manner  acceptable  to  HUD  and  that  the 
standards  for  acceptability  are 
consistently  applied  throughout  the 
Country. 


UMI 


Federal  Register / Vol.  63,  No.  48 /Thursday.  March  12.  1998 /Rules  and  Regulations  12367 


§1000.336    How  may  an  Indian  tribe,  TDHE, 
or  HUD  challenge  data? 

(a)  An  Indian  tribe,  TDHE,  or  HUD 
may  challenge  data  used  in  the  IHBG 
fonnula.  The  challenge  and  collection  of 
data  for  this  purpose  is  an  allowable 
cost  for  IHBG  funds. 

(b)  An  Indian  tribe  or  TDHE  that  has 
data  in  its  possession  that  it  contends 
are  more  accurate  than  data  contained 
in  the  U.S.  Decennial  Census,  and  the 
data  were  collected  in  a  manner 
acceptable  to  HUD,  may  submit  the  data 
and  proper  documentation  to  HUD. 
Beginning  with  the  Fiscal  Year  1999 
allocation,  in  order  for  the  challenge  to 
be  considered  for  the  upcoming  Fiscal 
Year  allocation,  documentation  must  be 
submitted  by  June  15.  HUD  shall 
respond  to  such  data  submittal  not  later 
than  45  days  after  receipt  of  the  data 
and  either  approve  or  challenge  the 
validity  of  such  data.  Pursuant  to  HUD's 
action,  the  following  shall  apply: 

(1)  In  the  event  HUD  challenges  the 
vahdity  of  the  submitted  data,  the 
Indian  tribe  or  TDHE  and  HUD  shall 
attempt  in  good  faith  to  resolve  any 
discrepancies  so  that  such  data  may  be 
included  in  fonnula  allocation.  Should 
the  Indian  tribe  or  TDHE  and  HUD  be 
imable  to  resolve  any  discrepancy  by 
the  date  of  fonnula  allocation,  the 
dispute  shall  be  carried  forward  to  the 
next  funding  year  and  resolved  in 
accordance  with  the  dispute  resolution 
proced\u«s  set  forth  in  this  part  for 
model  housing  activities  {§  1000.118). 

(2)  Piu^uant  to  resolution  of  the 
dispute: 

(i)  If  the  Indian  tribe  or  TDHE 
prevails,  an  adjustment  to  the  Indian 
tribe's  or  TDHE's  subsequent  allocation 
for  the  subsequent  year  shall  be  made 
retroactive  to  include  only  the  disputed 
Fiscal  Year(s);  or 

(ii)  If  HUD  prevails,  no  further  action 
shall  be  required. 

(c)  In  the  event  HUD  questions  that 
the  data  contained  in  the  formula  does 
not  acciu-ately  represent  the  Indian 
tribe's  need,  HUD  shall  request  the 
Indian  tribe  to  submit  supporting 
documentation  to  justify  the  data  and 
provide  a  commitment  to  serve  the 
population  indicated  in  the  geographic 
area. 

§1000.340    What  If  an  Indian  tribe  is 
allocated  leas  funding  under  the  blocic  grant 
formula  than  it  received  in  Rscal  Year  1999 
for  operating  subsidy  and  modemiiation? 

If  an  Indian  tribe  is  allocated  less 
funding  under  the  fonnula  than  an  MA 
received  on  its  behalf  in  Fiscal  Year 
1996  for  operating  subsidy  and 
modernization,  its  grant  is  increased  to 
the  amount  received  in  Fiscal  Year  1996 
for  operating  subsidy  and 


modernization.  The  remaining  grants 
are  adjusted  to  keep  the  allocation 
within  available  appropriations. 


Subpart  E— Federal  Guaianteeelor 
Financing  of  Tribal  Housing  Activities 

§  1 000.401    What  terms  are  used 
ttwoughout  this  subpart? 

As  used  throughout  title  VI  of 
NAHASDA  and  in  this  subpart: 

Applicant  means  the  entity  that 
requests  a  HUD  guarantee  under  the 
provisions  of  this  subpart. 

Borrower  means  an  Indian  tribe  or 
TDHE  that  receives  funds  in  the  form  of 
a  loan  with  the  obUgation  to  repay  in 
full,  with  interest,  and  has  executed 
notes  or  other  obligations  that  evidence 
that  transaction. 

Issuer  means  an  Indian  tribe  or  TDHE 
that  issues  or  executes  notes  or  other 
obligations.  An  issuer  can  also  be  a 
borrower. 

§  1000.402    Are  State  recognized  Indian 
tribes  eligible  for  guarantees  under  title  VI 
of  NAHASDA? 

Those  State  recognized  Indian  tribes 
that  meet  the  definition  set  forth  in 
section  4(12KC)  of  NAHASDA  are 
ehgible  for  guarantees  under  title  VI  of 
NAHASDA. 

§  1000.404    What  lenders  are  eligible  for 
participation? 

Eligible  lenders  are  those  approved 
under  and  meeting  the  qualifications 
established  in  this  subpart,  except  that 
loans  otherwise  insured  or  guaranteed 
by  an  agency  of  the  United  States,  or 
made  by  an  organization  of  Indians  from 
amounts  borrowed  from  the  United 
States,  shall  not  be  eligible  for  guarantee 
under  this  part.  The  following  lenders 
are  deemed  to  be  eligible  under  this 
subpart: 

(a)  Any  mortgagee  approved  by  HUD 
for  participation  in  the  single  family 
mortgage  insurance  program  under  title 
n  of  3ie  National  Housing  Act; 

(b)  Any  lender  whose  housing  loans 
under  chapter  37  of  title  38,  United 
States  Code,  are  automatically 
guaranteed  pursuant  to  section  1802(d) 
of  such  title; 

(c)  Any  lender  approved  by  the 
Department  of  Agricultiu*  to  make 
guaranteed  loans  for  single  family 
housing  under  the  Housing  Act  of  1949; 

(d)  Any  other  lender  that  is 
supervised,  approved,  regulated,  or 
insiu«d  by  any  agency  of  the  United 
States;  and 

(e)  Any  other  lender  approved  by  the 
Secretary. 


§1000.406    What  constitutes  tribal 
approval  to  Issue  notes  or  ottisr  obUgstions 
under  title  VI  of  NAHASDA? 

Tribal  approval  is  evidenced  by  a 
written  tribal  resolution  that  authorizes 
the  issuance  of  notes  or  obligations  by 
the  Indian  tribe  or  a  TDHE  on  behalf  of 
the  Indian  tribe. 

§  1000.408    How  does  an  Indian  tribe  or 
TDHE  show  that  it  has  made  efforts  to 
obtain  financing  without  a  guarantee  and 
cannot  complete  such  financing  In  a  timely 
manner? 

The  Indian  tribe  or  TDHE  shall  submit 
a  certification  that  states  that  the  Indian 
tribe  has  attempted  to  obtain  financing 
and  cannot  complete  such  financing 
consistent  with  the  timely  execution  of 
the  program  plans  without  such 
guarantee.  Written  documentation  shall 
be  maintained  by  the  Indian  tribe  or 
TDHE  to  support  the  certification. 

§1000.410    What  conditions  Shall  HUD 
prescribe  wtien  providing  a  guarantee  for 
notes  or  other  obligations  Issued  by  an 
Indian  tribe? 

HUD  shall  provide  that: 

(a)  Any  loan,  note  or  other  obligation 
guaranteed  under  title  VI  of  NAHASDA 
may  be  sold  or  assigned  by  the  lender 
to  any  financial  institution  that  is 
subject  to  examination  and  supervision 
by  an  agency  of  the  Federal  government, 
any  State,  or  the  District  of  Columbia 
without  destroying  or  otherwise 
negatively  affecting  the  guarantee;  and 

(b)  Indian  tribes  and  housing  entities 
are  encouraged  to  explore  creative 
financing  mechanisms  and  in  so  doing 
shall  not  be  limited  in  obtaining  a 
guarantee.  These  creative  financing 
mechanisms  include  but  are  not  Umited 

to: 

(1)  Borrowing  from  private  or  public 
sources  or  partnerships; 

(2)  Issuing  tax  exempt  and  taxable 
bonds  where  permitted;  and 

(3)  Establishing  consortiums  or  trusts 
for  borrovdng  or  lending,  or  for  pooling 
loans. 

(c)  The  repayment  period  may  exceed 
twenty  years  and  the  length  of  the 
repayment  period  cannot  be  the  sole 
basis  for  HUD  disapproval;  and 

(d)  Lender  and  issuer/borrower  must 
certify  that  they  acknowledge  and  agree 
to  comply  with  all  apphcable  tribal 
laws. 

§1000.412    Can  an  Issuer  obtain  a 
guarantee  for  more  than  one  note  or  other 
obligation  at  a  time? 

Yes.  To  obtain  multiple  guarantees, 
the  issuer  shall  demonstrate  that: 

(a)  The  issuer  will  not  exceed  a  total 
for  all  notes  or  other  obligations  in  an 
amount  equal  to  five  times  its  grant 
amount,  excluding  any  amount  no 
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longer  owed  on  existing  notes  or  other 
obligations;  and 

(b)  Issuance  of  additional  notes  or 
other  obligations  is  within  the  financial 
capacity  of  the  issuer. 

S  1000.414    How  is  an  issuer's  financial 
capacity  demonstratad? 

An  issuer  must  demonstrate  its 
financial  capacity  to: 

(a)  Meet  its  obligations;  and 

(b)  Protect  and  maintain  the  viability 
of  housing  developed  or  operated 
pursuant  to  the  1937  Act. 

§  1 000.41 6    What  Is  a  repaymant  contract  In 
a  form  accaptable  to  HUD? 

(a)  The  Secretary's  signature  on  a 
contract  shall  signify  HUD's  acceptance 
of  the  form,  terms  and  conditions  of  the 
contract. 

(b)  In  loans  under  title  VI  of 
NAHASDA,  involving  a  contract 
between  an  issuer  and  a  lender  other 
than  HUD.  HUD's  approval  of  the  loan 
documents  and  guarantee  of  the  loan 
shall  be  deemed  to  be  HUD's  acceptance 
of  the  sufficiency  of  the  security 
furnished.  No  other  security  can  or  will 
be  required  by  HUD  at  a  later  date. 

§  1 000.41 8    Can  grant  funds  b«  used  to  pay 
costs  Incurred  wtien  issuing  notes  or  other 
obligations? 

Yes.  Other  costs  that  can  be  paid 
using  grant  funds  include  but  are  not 
limited  to  the  costs  of  servicing  and 
trust  administration,  and  other  costs 
associated  with  financing  of  debt 
obligations. 

§1000.420    May  grants  made  by  HUD  under 
section  603  of  NAHASDA  be  used  to  pay  net 
interest  costs  incurred  when  issuing  notes 
or  other  obligations? 

Yes.  Other  costs  that  can  be  paid 
using  grant  funds  include  but  are  not 
limited  to  the  costs  of  servicing  and 
trust  administration,  and  other  costs 
associated  with  financing  of  debt 
obligations,  not  to  exceed  30  percent  of 
the  net  interest  cost. 

§1000.422    What  are  the  procedures  for 
applying  for  loan  guarantees  under  title  Vi 
of  NAHASDA? 

(a)  The  borrower  applies  to  the  lender 
for  a  loan  using  a  guarantee  application 
form  prescribed  by  HUD. 

(b)  The  lender  provides  the  loan 
application  to  HUD  to  determine  if 
funds  are  available  for  the  guarantee. 
HUD  will  reserve  these  funds  for  a 
period  of  90  days  if  the  funds  are 
available  and  the  applicant  is  otherwise 
eligible  under  this  subpart.  HUD  may 
extend  this  reservation  period  for  an 
extra  90  days  if  additional 
documentation  is  necessary. 


(c)  The  borrower  and  lender  negotiate 
the  terms  and  conditions  of  the  loan  in 
consuhation  with  HUD. 

(d)  The  borrower  and  lender  execute 
documents. 

(e)  The  lender  formally  applies  for  the 
guarantee. 

(f)  HUD  reviews  and  provides  a 
wrritten  decision  on  the  guarantee. 

§  1 000.424    What  are  the  application 
requirements  for  guarantee  assistance 
under  title  VI  of  NAHASDA? 

The  application  for  a  guarantee  must 
include  the  following: 

(a)  An  identification  of  each  of  the 
activities  to  be  carried  out  with  the 
guaranteed  funds  and  a  description  of 
how  each  activity  qualifies  as  an 
affordable  housing  activity  as  defined  in 
section  202  of  NAHASDA. 

(b)  A  schedule  for  the  repayment  of 
the  notes  or  other  obligations  to  be 
guaranteed  that  identifies  the  sources  of 
repayment,  together  with  a  statement 
identifying  the  entity  that  will  act  as  the 
borrower. 

(c)  A  copy  of  the  executed  loan 
documents,  if  applicable,  including,  but 
not  limited  to,  any  contract  or 
agreement  between  the  borrower  and 
the  lender. 

(d)  Certifications  by  the  borrower  that: 

(1)  The  borrower  possesses  the  legal 
authority  to  pledge  and  that  it  will,  if 
approved,  make  the  pledge  of  grants 
required  by  section  602(a)(2)  of 
NAHASDA. 

(2)  The  borrower  has  made  efforts  to 
obtain  financing  for  the  activities 
described  in  the  application  without  use 
of  the  guarantee;  the  borrower  will 
maintain  documentation  of  such  efforts 
for  the  term  of  the  guarantee;  and  the 
borrower  cannot  complete  such 
financing  consistent  with  the  timely 
execution  of  the  program  plans  without 
such  guarantee. 

(3)  It  possesses  the  legal  authority  to 
borrow  or  issue  obligations  and  to  use 
the  guaranteed  funds  in  accordance 
with  the  requirements  of  this  subpart. 

(4)  Its  governing  body  has  duly 
adopted  or  passed  as  an  official  act  a 
resolution,  motion,  or  similar  official 
action  that: 

(i)  Identifies  the  official  representative 
of  the  borrower,  and  directs  and 
authorizes  that  person  to  provide  such 
additional  information  as  may  be 
required;  and 

(ii)  Authorizes  such  official 
representative  to  issue  the  obligation  or 
to  execute  the  loan  or  other  documents, 
as  applicable. 

(5)  The  borrower  has  complied  with 
section  602(a)  of  NAHASDA. 

(6)  The  borrower  will  comply  with  the 
requirements  described  in  subpart  A  of 
this  part  and  other  applicable  laws. 


§1000.426    Haw  does  HUD  review  a 
guarantee  applcatlon? 

The  procedure  for  review  of  a 
guarantee  application  includes  the 
following  steps: 

(a)  HUD  will  review  the  application 
for  compliance  with  title  VI  of 
NAHASDA  and  these  implementing 
regulations. 

(b)  HUD  will  accept  the  certifications 
submitted  with  the  application.  HUD 
may,  however,  consider  relevant 
information  that  challenges  the 
certifications  and  require  additional 
information  or  assurances  fi-om  the 
applicant  as  warranted  by  such 
information. 

§  1 000.428  For  what  reasons  may  HUD 
disapprove  an  application  or  approve  an 
application  for  an  amount  less  than  that 
requested? 

HUD  may  disapprove  an  application 
or  approve  a  lesser  amount  for  any  of 
the  following  reasons: 

(a)  HUD  determines  that  the  guarantee 
constitutes  an  unacceptable  risk.  Factors 
that  vail  be  considered  in  assessing 
financial  risk  shall  include,  but  not  be 
limited  to,  the  following: 

(1)  The  ratio  of  the  expected  annual 
debt  service  requirements  to  the 
expected  available  annual  grant  amount, 
taking  into  consideration  the  obligations 
of  the  borrower  under  the  provisions  of 
section  203(b)  of  NAHASDA; 

(2)  Evidenc'j  that  the  borrower  will 
not  continue  to  receive  grant  assistance 
under  this  part  during  the  proposed 
repayment  period; 

(3)  The  borrower's  inabihty  to  furnish 
adequate  security  pursuant  to  section 
602(a)  of  NAHASDA:  and 

(4)  The  amount  of  program  income 
the  proposed  activities  are  reasonably 
estimated  to  contribute  toward 
repayment  of  the  guaranteed  loan  or 
other  obligations. 

(b)  The  loan  or  other  obligation  for 
which  the  guarantee  is  requested 
exceeds  any  of  the  limitations  specified 
in  sections  601(d)  or  section  605(d)  of 
NAHASDA. 

(c)  Funds  are  not  available  in  the 
amount  requested. 

(d)  Evidence  that  the  performance  of 
the  borrower  under  this  part  has  been 
determined  to  be  unacceptable  pursuant 
to  the  requirements  of  subpart  F  of  this 
part,  and  that  the  borrower  has  failed  to 
take  reasonable  steps  to  correct 
performance. 

(e)  The  activities  to  be  undertaken  are 
not  eligible  imder  section  202  of 
NAHASDA. 

(f)  The  loan  or  other  obligation 
documents  for  which  a  guarantee  is 
requested  do  not  meet  the  requirements 
of  this  subpart. 


UMI 
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S  1000.430  When  will  HUD  Issue  noUo*  to 
the  applicant  If  the  application  is  approved 
at  the  requested  or  reduced  amount? 

(a)  HUD  shall  make  every  effort  to 
approve  a  guarantee  within  30  days  of 
receipt  of  a  completed  application 
including  executed  documents  and,  if 
unable  to  do  so,  will  notify  the 
applicant  within  the  30  day  timeframe 
of  the  need  for  additional  time  and/or  if 
additional  information  is  required. 

(b)  HUD  shall  notify  the  applicant  in 
writing  that  the  guarantee  has  either 
been  approved,  reduced,  or 
disapproved.  If  the  request  is  reduced  or 
disapproved,  the  applicant  will  be 
informed  of  the  specific  reasons  for 
reduction  or  disapproval. 

(c)  HUD  shall  issue  a  certificate  to 
guarantee  the  debt  obligation  of  the 
issuer  subject  to  compliance  with 
NAHASDA  including  but  not  Umited  to 
sections  105, 601(a),  and  602(c)  of 
NAHASDA,  and  such  other  reasonable 
conditions  as  HUD  may  specify  in  the 
commitment  documents  in  a  particular 
case. 

§1000.432    Can  an  amendment  to  an 
approved  guarantee  be  made? 

(a)  Yes.  An  amendment  to  an 
approved  guarantee  can  occur  if  an 
applicant  wishes  to  allow  a  borrower/ 
issuer  to  carry  out  an  activity  not 
described  in  the  loan  or  other  obligation 
documents,  or  substantially  to  change 
the  purpose,  scope,  location,  or 
beneficiaries  of  an  activity. 

(b)  Any  changes  to  an  approved 
guarantee  must  be  approved  by  HUD. 

S  1000.434    How  wHI  HUD  allocate  the 
availability  of  loan  guarantee  assistwioe? 

(a)  Each  fiscal  year  HUD  may  allocate 
a  percentage  of  the  total  available  loan 
guarantee  assistance  to  each  Area  ONAP 
equal  to  the  percentage  of  the  total 
NAHASDA  grant  funds  allocated  to  the 
Indian  tribes  in  the  geographic  area  of 
operation  of  that  office. 

(b)  These  allocated  amounts  shall 
remain  exclusively  available  for  loan 
guarantee  assistance  for  Indian  tribes  or 
TDHEs  in  the  area  of  operation  of  that 
office  imtil  committed  by  HUD  for  loan 
guarantees  or  until  the  end  of  the 
second  quarter  of  the  fiscal  year.  At  the 
beginning  of  the  third  quarter  of  the 
fiscal  year,  any  residual  loan  guarantee 
commitment  amount  shall  be  made 
available  to  guarantee  loans  for  Indian 
tribes  or  TDHEs  regardless  of  their 
location.  Applications  for  residual  loan 
guarantee  money  must  be  submitted  on 
or  after  April  1. 

(c)  In  approving  applications  for  loan 
guarantee  assistance,  HUD  shall  seek  to 
maximize  the  availability  of  such 
assistance  to  all  interested  Indian  tribes 


or  TDHEs.  HUD  may  limit  the 
proportional  share  approved  to  any  one 
Indian  tribe  or  TDHE  to  its  proportional 
share  of  the  block  grant  allocation  based 
upon  the  annual  plan  submitted  by  the 
Indian  tribe  or  TDHE  indicating  intent 
to  participate  in  the  loan  guarantee 
allocation  process. 

§1000.436    How  Will  HUD  monitor  the  uee 
of  funds  guaranteed  under  this  subpart? 

HUD  will  monitor  the  use  of  funds 
guaranteed  imder  this  subpart  as  set 
forth  in  section  403  of  NAHASDA,  and 
the  lender  is  responsible  for  monitoring 
performance  widi  the  documents. 

Subpart  F— Recipient  Monitoring, 
Oversight  and  Accountability 

§  1 000.501    Who  is  Involved  in  monitoring 
activities  under  NAHASDA? 

The  recipient,  the  grant  beneficiary 
and  HUD  are  involved  in  monitoring 
activities  under  NAHASDA. 

§1000.502    What  are  the  monitoring 
responsibilities  of  the  fedptent,  the  grant 
beneficiary  and  HUD  under  NAHASDA? 

(a)  The  recipient  is  responsible  for 
monitoring  grant  activities,  ensuring 
compliance  with  applicable  Federal 
requirements  and  monitoring 
performance  goals  under  the  MP.  The 
recipient  is  responsible  for  preparing  at 
least  annually:  a  compliance  assessment 
in  accordance  with  section  403(b)  of 
NAHASDA;  a  performance  report 
covering  the  assessment  of  program 
progress  and  goal  attaiiunent  under  the 
MP;  and  an  audit  in  accordance  with 
the  Single  Audit  Act,  as  applicable.  The 
recipient's  monitoring  should  also 
include  an  evaluation  of  the  recipient's 
performance  in  accordance  with 
performance  objectives  and  measures. 
At  the  request  of  a  recipient,  other 
Indian  tribes  and/or  TDHEs  may 
provide  assistance  to  aid  the  recipient  in 
meeting  its  performance  goals  or 
compliance  requirements  imder 
NAHASDA. 

(b)  Where  the  recipient  is  a  TDHE,  the 
grant  beneficiary  (Indian  tribe)  is 
responsible  for  monitoring 
programmatic  and  compliance 
requirements  of  the  MP  and  NAHASDA 
by  requiring  the  TDHE  to  prepare 
periodic  progress  reports  including  the 
annual  compliance  assessment, 
performance  and  audit  reports. 

(c)  HUD  is  responsible  tor  reviewing 
the  recipient  as  set  forth  in  §  1000.520. 

(d)  HUD  monitoring  will  consist  of 
on-site  as  well  as  off-site  review  of 
records,  reports  and  audits.  To  the 
extent  funding  is  available,  HUD  or  its 
designee  will  provide  technical 
assistance  and  training,  or  funds  to  the 
recipient  to  obtain  technical  assistance 


and  training.  In  the  absence  of  funds, 
HUD  shall  make  best  efforts  to  provide 
technical  assistance  and  training. 

§1000304    What  are  the  recipient 
performance  ob)ectives? 

Performance  objectives  are  developed 
by  each  recipient.  Performance 
objectives  are  criteria  by  which  the 
recipient  will  monitor  and  evaluate  its 
performance.  For  example,  if  in  the  IHP 
the  recipient  indicates  it  will  build  new 
houses,  the  performance  objective  may 
be  the  completion  of  the  homes  within 
a  certain  time  period  and  within  a 
certain  budgeted  amount. 

§1000.506    If  the  TDHE  Is  the  recipient, 
must  it  submit  Its  monltorirtg  evaluation/ 
results  to  ths  Indian  tribe? 

Yes.  The  Indian  tribe  as  the  grant 
beneficiary  must  receive  a  copy  of  the 
monitoring  evaluation/results  so  that  it 
can  fully  carry  out  its  oversight 
responsibilities  under  NAHASDA. 

§1000.508    If  the  radptent  monitortng 
identifies  programmatic  concerns,  what 
happeita? 

If  the  recipient's  monitoring  activities 
identify  areas  of  concerns,  the  recipient 
will  take  corrective  actions  which  may 
include  but  are  not  limited  to  one  or 
more  of  the  following  actions: 

(a)  Depending  upon  the  nature  of  the 
concern,  the  recipient  may  obtain 
additional  training  or  technical 
assistance  from  HUD,  other  Indian  tribes 
or  TDHEs,  or  other  entities. 

(b)  The  recipient  may  develop  and/or 
revise  policies,  or  ensure  that  existing 
poUcies  are  better  enforced. 

(c)  The  recipient  may  take  appropriate 
administrative  action  to  remedy  the 
situation. 

(d)  The  recipient  may  refer  the 
concern  to  an  auditor  or  to  HUD  for 
additional  corrective  action. 

§1000.510    What  happens  If  tribal 
monitoring  Identifies  compliance  concerns? 

The  Indian  tribe  shall  have  the 
responsibility  to  ensure  that  appropriate 
corrective  action  is  taken. 

§1000.512    Are  performance  reports 
required? 

Yes.  An  armual  report  shall  be 
submitted  by  the  recipient  to  HUD  and 
the  Indian  tribe  being  served  in  a  format 
acceptable  by  HUD.  Annual 
performance  reports  shall  contain: 

(a)  The  information  required  by 
sections  403(b)  and  404(b)  of 
NAHASDA; 

(b)  Brief  information  on  the  following: 

(1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  the  period; 

(2)  The  reasons  for  slippage  if 
established  objectives  were  not  met;  and 
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(3)  Analysis  and  explanation  of  cost 
overruns  or  high  unit  costs;  and 

(c)  Any  information  regarding  the 
recipient's  performance  in  accordance 
with  HUD's  performance  measures,  as 
set  forth  in  section  §  1000.524. 

§1000.514    When  must  the  annual 
performance  report  be  submitted? 

The  annual  performance  report  must 
be  submitted  within  60  days  of  the  end 
of  the  recipient's  program  year.  If  a 
justiHed  request  is  submitted  by  the 
recipient,  the  Area  ONAP  may  extend 
the  due  date  for  submission  of  the 
performance  report. 

S  1000.516    What  reporting  period  is 
covered  by  the  annual  performance  report? 

For  the  first  year  of  NAHASDA,  the 
period  to  be  covered  by  the  annual 
performance  report  will  be  October  1, 
1997  through  September  30. 1998. 
Subsequent  reporting  periods  will 
coincide  with  the  recipient's  program 
year. 

S 1 000.51 8    When  must  a  recipient  obtain 
public  comment  on  its  annual  performance 
report? 

The  recipient  must  make  its  report 
publicly  available  to  tribal  members, 
non-Indians  served  under  NAHASDA, 
and  other  citizens  in  the  Indian  area,  in 
sufficient  time  to  permit  comment 
before  submission  of  the  report  to  HUD. 
The  recipient  determines  the  manner 
and  times  for  making  the  report 
available. 

The  recipient  shall  include  a 
summary  of  any  comments  received  by 
the  grant  beneficiary  or  recipient  from 
tribal  members,  non-Indians  served 
under  NAHASDA,  and  other  citizens  in 
the  Indian  area. 


§1000.520 
review? 


What  are  the  purposes  of  HUD 


At  least  annually,  HUD  will  review 
each  recipient's  performance  to 
determine  whether  the  recipient: 

(a)  Has  carried  out  its  eligible 
activities  in  a  timely  manner,  has 
carried  out  its  eligible  activities  and 
certifications  in  accordance  with  the 
requirements  and  the  primary  objective 
of  NAHASDA  and  with  other  applicable 
laws  and  has  a  continuing  capacity  to 
carry  out  those  activities  in  a  timely 
manner; 

(b)  Has  complied  with  the  IHP  of  the 
grant  beneficiary;  and 

(c)  Whether  the  performance  reports 
of  the  recipient  are  accurate. 

§  1 000.521    After  the  receipt  of  the 
recipient's  performance  report,  how  long 
does  HUD  have  to  malts  recommendations 
under  section  404(c)  of  NAHASDA? 
60  days. 


§1000.522    How  will  HUD  give  notice  of  on- 
site  reviews? 

HUD  shall  generally  provide  a  30  day 
written  notice  of  an  impending  on-site 
review  to  the  Indian  tribe  and  TDHE. 
Prior  written  notice  will  not  be  required 
in  emergency  situations.  All  notices 
shall  state  the  general  nature  of  the 
review. 

§  1 000.524    What  are  HUD's  performance 
measures  for  the  review? 

HUD  has  the  authority  to  develop 
performance  measures  which  the 
recipient  must  meet  as  a  condition  for 
compliance  under  NAHASDA.  The 
performance  measures  are: 

(a)  Within  2  years  of  grant  award 
under  NAHASDA,  no  less  than  90 
percent  of  the  grant  must  be  obligated. 

Cb)  The  recipient  has  complied  with 
the  required  certifications  in  its  IHP  and 
all  policies  and  the  IHP  have  been  made 
available  to  the  public. 

(c)  Fiscal  audits  have  been  conducted 
on  a  timely  basis  and  in  accordance 
with  the  requirements  of  the  Single 
Audit  Act,  as  applicable.  Any 
deficiencies  identified  in  audit  reports 
have  been  addressed  within  the 
prescribed  time  period. 

(d)  Accurate  annual  performance 
reports  were  submitted  to  HUD  within 
60  days  after  the  completion  of  the 
recipient's  program  year. 

(e)  The  recipient  has  met  the  IHP 
goals  and  objectives  in  the  1-year  plan 
and  demonstrated  progress  on  the  5-year 
plan  goals  and  objectives. 

(0  The  recipient  has  substantially 
complied  with  the  requirements  of  24 
CFR  part  1000  and  all  other  applicable 
Federal  statutes  and  regulations. 

§1000.526    What  Information  will  HUD  use 
for  Its  review? 

In  reviewing  each  recipient's 
performance,  HUD  may  consider  the 
following: 

(a)  The  approved  IHP  and  any 
amendments  thereto; 

fb)  Reports  prepared  by  the  recipient; 

(c)  Records  maintained  by  the 
recipient; 

(d)  Results  of  HUD's  monitoring  of  the 
recipient's  performance,  including  on- 
site  evaluation  of  the  quality  of  the  work 
performed; 

(e)  Audit  reports; 

(0  Records  of  drawdown(s)  of  grant 
funds; 

(gl  Records  of  comments  and 
complaints  by  citizens  and 
organizations  within  the  Indian  area; 

(h)  Litigation;  and 

(i)  Any  other  reliable  relevant 
information  which  relates  to  the 
performance  measures  under 
§  1000.524. 
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§  1 000.528    What  are  the  procedures  for  the 
recipient  to  comment  on  the  result  of  HUD's 
review  when  HUD  issues  a  report  under 
section  405(b)  of  NAHASDA? 

HUD  will  issue  a  draft  report  to  the 
recipient  and  Indian  tribe  within  thirty 
(30)  days  of  the  completion  of  HUD's 
review.  The  recipient  will  have  at  least 
thirty  (30)  days  to  review  and  comment 
on  the  draft  report  as  well  as  provide 
any  additional  information  relating  to 
the  draft  report.  HUD  shall  consider  the 
comments  and  any  additional 
information  provided  by  the  recipient. 
HUD  may  also  revise  the  draft  report 
based  on  the  comments  and  any 
additional  information  provided  by  the 
recipient.  HUD  shall  make  the 
recipient's  comments  and  a  final  report 
readily  available  to  the  recipient,  grant 
beneficiary,  and  the  public  not  later 
than  thirty  (30)  days  after  receipt  of  the 
recipient's  comments  and  additional 
information. 

§1000.530    What  corrective  and  remedial 
actions  will  HUD  request  or  recommend  to 
address  performance  problems  prior  to 
taking  action  under  §§  1000.532  or 
1000.538? 

(a)  The  following  actions  are 
designed,  first,  to  prevent  the 
continuance  of  the  performance 
problem(s);  second,  to  mitigate  any 
adverse  effects  or  consequences  of  the 
performance  problem(s);  and  third,  to 
prevent  a  recurrence  of  the  same  or 
similar  performance  problem.  The 
following  actions,  at  least  one  of  which 
must  be  taken  prior  to  a  sanction  under 
paragraph  (b),  may  be  taken  by  HUD 
singly  or  in  combination,  as  appropriate 
for  the  circumstances: 

(1)  Issue  a  letter  of  warning  advising 
the  recipient  of  the  performance 
problem(s),  describing  the  corrective 
actions  that  HUD  beheves  should  be 
taken,  establishing  a  completion  date  for 
corrective  actions,  and  notifying  the 
recipient  that  more  serious  actions  may 
be  taken  if  the  pierformance  problem(s) 
is  not  corrected  or  is  repeated; 

(2)  Request  the  recipient  to  submit 
progress  schedules  for  completing 
activities  or  complying  with  the 
requirements  of  this  part; 

(3)  Recommend  that  the  recipient 
suspend,  discontinue,  or  not  incur  costs 
for  the  affected  activity; 

(4)  Recommend  that  the  recipient 
redirect  funds  from  affected  activities  to 
other  eligible  activities; 

(5)  Recommend  that  the  recipient 
reimburse  the  recipient's  program 
account  in  the  amount  improperly 
expended; and 

(6)  Recommend  that  the  recipient 
obtain  appropriate  technical  assistance 
using  existing  grant  funds  or  other 
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available  resources  to  overcome  the 
performance  problem(s). 

(b)  Failure  of  a  recipient  to  address 
poformance  problems  specified  in 
paragraph  (a)  above  may  result  in  the 
imposition  of  sanctions  as  prescribed  in 
§  1000.532  (providing  for  adjustment, 
reduction,  or  withdrawal  of  futiue  grant 
funds,  or  other  appropriate  actions),  or 
§  1000.538  (providing  for  termination, 
reduction,  or  limited  availability  of 
payments,  or  replacement  of  the  TDHE). 

11000.532   What  »•  the  a^uainwnlsHUO 
makn  to  a  radplanrs  future  year's  grant 
amount  under  section  406  of  NAHASOA? 

(a)  HUD  may,  subject  to  the 
procedures  in  paragraph  (b)  below, 
make  appropriate  adjustments  in  the 
amo\mt  of  the  anniial  grants  under 
NAHASDA  in  accordance  with  the 
findings  of  HUD  pursuant  to  reviews 
and  audits  imder  section  405  of 
NAHASDA.  HUD  may  adjust,  reduce,  or 
withdraw  grant  amoimts,  or  take  other 
action  as  appropriate  in  accordance 
with  the  reviews  and  audits,  except  that 
grant  amoimts  already  expended  on 
affordable  housing  activities  may  not  be 
recapturwl  or  deducted  from  future 
assistance  provided  on  behalf  of  an 
Indian  tribe. 

(b)  Before  undertaking  any  action  in 
accordance  with  paragraphs  (a)  and  (c) 
of  this  section.  HUD  will  notify  the 
recipient  in  writing  of  the  actions  it 
intends  to  take  and  provide  the 
recipient  an  opportunity  for  an  informal 
meeting  to  resolve  the  deficiency.  In  the 
event  the  deficiency  is  not  resolved. 
HUD  may  take  any  of  the  actions 
available  vmder  paragraphs  (a)  and  (c)  of 
this  section.  However,  the  recipient  may 
request,  within  30  days  of  notice  of  the 
action,  a  hearing  in  accordance  with 

§  1000.540.  The  amount  in  question 
shall  not  be  reallocated  imder  the 
provisions  of  §  1000.536,  until  15  days 
after  the  hearing  has  been  held  and  HUD 
has  rendered  a  final  decision. 

(c)  Absent  circumstances  beyond  the 
recipient's  control,  when  a  recipient  is 
not  complying  significantly  with  a 
major  activity  of  its  MP,  HUD  shall 
make  appropriate  adjustment, 
reduction,  or  withdrawal  of  some  or  all 
of  the  recipient's  subsequent  year  grant 
in  accordance  with  this  section. 

§1000.534    What  constitutas  substantial 
noncompliance? 

HUD  will  review  the  circumstances  of 
each  noncompliance  with  NAHASDA 
and  the  regulations  on  a  case-by-case 
basis  to  determine  if  the  noncompUance 
is  substantial.  This  review  is  a  two  step 
process.  First,  there  must  be  a 
noncompliance  with  NAHASDA  or 
these  regulations.  Second,  the 


noncompliance  must  be  substantial.  A 
noncompliance  is  substantial  if: 

(a)  The  noncompliance  has  a  material 
effect  on  the  recipient  meeting  its  major 
goals  ard  objectives  as  described  in  its 
Indian  Housing  Plan; 

(b)  The  noncompliance  represents  a 
material  pattern  or  practice  of  activities 
constituting  willful  nonccnpliance  with 
a  ptarticular  provision  of  NAHASDA  or 
the  regulations,  even  if  a  single  instance 
of  noncompliance  would  not  be 
substantial; 

(c)  The  noncompliance  involves  the 
obligation  or  expenditure  of  a  material 
amoimt  of  the  NAHASDA  funds 
budgeted  by  the  recipient  for  a  material 
activity;  or 

(d)  llie  noncompliance  places  the 
housing  program  at  substantial  risk  of 
fraud,  waste  or  abuse. 

flOOO.536    What  happens  to  NAHASDA 
grant  funds  adjuslsd,  rsduosd,  withdrawn, 
or  tvminalBd  under  f  1000.532  or 
f  1000.538? 

Such  NAHASDA  grant  funds  shall  be 
distributed  by  HUD  in  accordance  with 
the  next  NAHASDA  formula  allocation. 

fl000J38   What rsmadtes art avaOaMs for 
sulMtantiai  noneompiiancs? 

(a)  If  HUD  finds  after  reasonable 
notice  and  opportunity  for  hearing  that 
a  recipient  has  failed  to  comply 
substantially  with  any  provisions  of 
NAHASDA,  HUD  shall: 

(1)  Temunate  pa3nnents  under 
NAHASDA  to  the  recipient; 

(2)  Reduce  payments  under 
NAHASDA  to  the  recipient  by  an 
amoimt  equal  to  the  amount  of  such 
payments  that  were  not  expended  in 
accordance  with  NAHASDA; 

(3)  Limit  the  availability  of  payments 
under  NAHASDA  to  programs,  projects, 
or  activities  not  affected  by  the  failxire 
to  comply;  or 

(4)  In  the  case  of  noncompliance 
described  in  §  1000.542,  provide  a 
replacement  TDHE  for  the  recipient. 

(b)  HUD  may,  u]X>n  due  notice, 
suspend  payments  at  any  time  after  the 
issuance  of  the  opportunity  for  hearing 
pending  such  hearing  and  final 
decision,  to  the  extent  HUD  determines 
such  action  necessary  to  preclude  the 
further  expenditure  of  funds  for 
activities  affected  by  such  failure  to 
comply. 

(c)  If  HUD  determines  that  the  failure 
to  comply  substantially  with  the 
provisions  of  NAHASDA  is  not  a  pattern 
or  practice  of  activities  constituting 
willful  noncompliance,  and  is  a  result  of 
the  limited  capability  or  capacity  of  the 
recipient,  HUD  may  provide  technical 
assistance  for  the  recipient  (directly  or 
indirectly)  that  is  designed  to  increase 


the  capabiUty  or  capacity  of  the 
recipient  to  administer  assistance  under 
NAHASDA  in  compliance  with  the 
reqtiirements  under  NAHASDA. 

(d)  In  lieu  of,  or  in  addition  to,  any 
action  described  in  this  section,  if  HUD 
has  reason  to  believe  that  the  recipient 
has  failed  to  comply  substantially  with 
any  provisions  of  NAHASDA,  HUD  may 
refer  the  matter  to  the  Attorney  General 
of  the  United  States,  with  a 
recommendation  that  appropriate  civil 
action  be  instituted. 

f  1000.540    What  hearing  proeaduraswa 
be  uasd  under  NAHASOA? 

The  hearing  procedures  in  24  CFR 
part  26  shall  be  used. 

f  1000.542    When  may  HUD  rsqulrs 
rapiacamsnt  of  a  rsdpiant? 

(a)  In  accordance  with  section  402  of 
NAHASDA,  as  a  condition  of  HUD 
making  a  grant  on  behalf  of  an  Indian 
tribe,  the  Indian  tribe  shall  agree  that, 
notwithstanding  any  other  provisions  of 
law,  HUD  may,  only  in  the 
circumstances  discussed  below,  require 
that  a  replacement  TDHE  serve  as  the 
recipient  for  the  Indian  tribe. 

(b)  HUD  may  require  a  replacement 
TDHE  for  an  Indian  tribe  only  upon  a 
determination  by  HUD  on  the  record 
after  opportunity  for  hearing  that  the 
recipient  for  the  Indian  tribe  has 
engaged  in  a  pattern  or  practice  of 
activities  that  constitute  substantial  or 
willful  noncompUance  with  the 
requirements  of  NAHASDA. 

f100a544    What  audits  are  rsquirad? 

The  recipient  must  comply  with  the 
requirements  of  the  Single  Audit  Act 
and  0MB  Circular  A-133  which  require 
aimual  audits  of  recipients  that  expend 
Federal  funds  equal  to  or  in  excess  of  an 
amount  specified  by  the  U.S.  Office  of 
Management  and  Budget,  which  is 
ourently  set  at  $300,000. 

§1000.546    Are  sudH  costs  eligible 
program  or  adminlstrativs  sxpsnsss? 

Yes,  audit  costs  are  an  eUgible 
program  or  administrative  expense.  If 
the  Indian  tribe  is  the  recipient  then 
program  funds  can  be  used  to  pay  a 
prorated  share  of  the  tribal  audit  or 
financial  review  cost  that  is  attributable 
to  NAHASDA  funded  activities.  For  a 
recipient  not  covered  by  the  Single 
Audit  Act,  but  which  chooses  to  obtain 
a  periodic  financial  review,  the  cost  of 
such  a  review  would  be  an  eligible 
program  expense. 
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f  1000.548    must  a  copy  of  ««•  reeipiwirs 
Midll  purauant  to  tlw  Single  AudM  Act 
raMIng  to  NAHA80A  acHvllias  ba 
aubmittod  to  HUD? 

Yes.  A  copy  of  the  latest  recipient 
audit  under  the  Single  Audit  Act 
relating  to  NAHASDA  activities  must  be 
submitted  with  the  Annual  Performance 
Report. 

11000.560    NtfwTDHEiatharaciptam, 
deaa  N  hawa  to  aHbmn  a  copy  of  Ma  audtt 
to  thalndiaii  Mba? 

Yes.  The  Indian  tribe  as  the  grant 
beneficiary  must  receive  a  copy  of  the 
audit  report  so  that  it  can  fully  carry  out 
its  oversight  responsibilities  with 
NAHASDA. 

tlOOO.552    How  long  muat  tha  raeipiant 
nwifMain  pfogiant  ncorda? 

(a)  This  section  applies  to  all  financial 
and  programmatic  records,  supporting 
documents,  and  statistical  records  of  the 
recipient  which  are  required  to  be 
maintained  by  the  statute,  regulation,  or 
grant  agreement. 

(b)  Except  as  otherwise  provided 
herein,  records  must  be  retained  for 
three  years  from  the  date  the  recipient 
submits  to  HUD  the  annual  performance 
report  that  covers  the  last  expenditure  of 
grant  funds  under  a  particular  grant. 

(c)  If  any  litigation,  claim,  negotiation, 
audit  or  other  action  involving  the 
records  has  been  started  before  the 
expiration  of  the  3-year  period,  the 
records  must  be  retained  until 
completion  of  the  action  and  resolution 
of  all  issues  which  arise  from  it,  or  until 
the  end  of  the  regular  3-year  period, 
whichever  is  later. 

S  1000.554    Which  agencies  have  light  of 
accesa  to  the  raciplenrs  records  relating  to 
activitiea  carried  out  under  NAHASDA? 

(a)  HUD  and  the  Comptroller  General 
of  the  United  States,  and  any  of  their 
authorized  representatives,  shall  have 
the  right  of  access  to  any  pertinent 
books,  documents,  papers,  or  other 
records  of  recipients  which  are 
pertinent  to  NAHASDA  assistance,  in 
order  to  make  audits,  examinations, 
excerpts,  and  transcripts. 

(b)  The  right  of  access  in  this  section 
lasts  as  long  as  the  records  are 
maintained. 

§1000.556    Deea  the  Freedom  of 
Information  Act  (FOIA)  apply  to  recipient 
recorda? 

FOIA  does  not  apply  to  recipient 
records.  However,  there  may  be  other 
applicable  State  and  tribal  access  laws 
or  recipient  policies  which  may  apply. 

§1000.558    Does  the  Federal  Privacy  Act 
apply  to  recipient  records? 

The  Federal  Privacy  Act  does  not 
apply  to  recipient  records.  However, 


there  may  be  other  applicable  State  and 
tribal  access  laws  or  recipient  policies 
which  may  apply. 

PART  100S-LOAN  GUARANTEES 
FOR  INDIAN  HOUSING 

4.  The  authority  citation  for  newly 
designated  24  CFR  part  1005  continues 
to  read  as  follows: 

Authority:  25  U.S.C.  4101  et  seq.;  42  U.S.C. 
1715z-13aaad  3535(d). 

5.  Newly  designated  §  1005.101  is 
revised  to  read  as  follows: 

§1006.101    WhM  la  ttw  applicability  and 
acope  of  thaae  regulations? 

Under  the  provisions  of  section  184  of 
the  Housing  and  Community 
Development  Act  of  1992,  as  amended 
by  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (12  U.S.C.  1515z-13a),  the 
Department  of  Housing  and  Urban 
Development  (the  Department  or  HUD) 
has  the  authority  to  guarantee  loans  for 
the  construction,  acquisition,  or 
rehabilitation  of  1-  to  4-family  homes 
that  are  standard  housing  located  on 
trust  land  or  land  located  in  an  Indian 
or  Alaska  Native  area,  and  for  which  an 
Indian  Housing  Plan  has  been  submitted 
and  approved  under  24  CFR  part  1000. 
This  part  provides  requirements  that  are 
in  addition  to  those  in  section  184. 

6.  Newly  designated  §  1005.103  is 
amended  by  revising  the  section 
heading  and  by  adding  the  definitions  of 
the  terms  "Holder"  and  "Mortgagee"  in 
alphabetical  order,  to  read  as  follows: 

§  1 005. 1 03    What  definitions  are  applicable 
to  this  program? 

*  •         *         •         » 

Holder  means  the  holder  of  the 
guarantee  cartificate  and  in  this  program 
is  variously  referred  to  as  the  lender 
holder,  the  holder  of  the  certificate,  the 
holder  of  the  guarantee,  and  the 
mortgagee. 

*  *        •        *        » 

Mortgagee  means  the  same  as 
"Holder." 

*  «        »        »        * 

7.  A  new  §  1005.104  is  added  to  read 
as  follows: 

§1005.104    What  lenders  are  eligible  for 
participation? 

Eligible  lenders  are  those  approved 
under  and  meeting  the  qualifications 
established  in  this  subpart,  except  that 
loans  otherwise  insured  or  guaranteed 
by  an  agency  of  the  United  States,  or 
made  by  an  organization  of  Indians  from 
amounts  borrowed  from  the  United 
States,  shall  not  be  eligible  for  guarantee 
under  this  part.  The  following  lenders 


are  deemed  to  be  eligible  under  this 
part: 

(a)  Any  moKgagee  approved  by  HUD 
for  participation  in  the  single  family 
mortgage  insurance  program  under  title 
11  of  the  National  Housing  Act; 

(b)  Any  lender  whose  housing  loans 
under  chapter  37  of  title  38,  United 
States  Code  are  automatically 
guaranteed  pursuant  to  section  1802(d) 
of  such  title; 

(c)  Any  lender  approved  by  the 
Department  of  Agriculture  to  make 
guaranteed  loans  for  single  family 
housing  under  the  Housing  Act  of  1949; 

(d)  Any  other  lender  that  is 
supervised,  approved,  regulated,  or 
insured  by  any  agency  of  the  United 
States;  or 

(e)  Any  other  lender  approved  by  the 
Secretary. 

8.  Newly  designated  §  1005.105  is 
amended  by:    . — -^ 

a.  Revising  the  section  heading; 

b.  Revising  paragraphs  (b)  and  (d)(3); 
and 

c.  Adding  a  new  paragraph  (f),  to  read 
as  follows: 

§1005.105    Whet  are  eligible  ioana? 

•        •        •        •        « 

(b)  EUgible  borrowers.  A  loan 
guarantee  under  section  184  may  be 
made  to: 

(1)  An  Indian  family  who  will  occupy 
the  home  as  a  principal  residence  and 
who  is  otherwise  qualified  under 
section  184; 

(2)  An  Indian  Housing  Authority  or 
Tribally  Designated  Housing  Entity;  or 

(3)  An  Indian  tribe. 


(d)*  *  • 

(3)  The  principal  amount  of  the 
mortgage  is  held  by  the  mortgagee  in  an 
interest  bearing  accoimt,  trust,  or  escrow 
for  the  benefit  of  the  mortgagor,  pending 
advancement  to  the  mortgagor's 
creditors  as  provided  in  tie  loan 
agreement;  and 
*        *        *        *        • 

(f)  Lack  of  access  to  private  financial 
markets.  In  order  to  be  eligible  for  a  loan 
guarantee  if  the  property  is  not  on  trust 
or  restricted  lands,  the  borrower  must 
certify  that  the  borrower  lacks  access  to 
private  financial  markets.  Borrower 
certification  is  the  only  certification 
required  by  HUD. 

9.  Newly  designated  §  1005.107  is 
amended  by: 

a.  Revising  the  section  heading; 

b.  Revising  paragraph  (a)  introductory 
text; 

c.  Revising  paragraph  (a)(2); 

•     d.  Revising  paragraph  (b)  introductory 
text; 

e.  Redesignating  paragraphs  {b)(3)  and 
(b)(4)  as  paragraphs  (b)(4)  and  (b)(5), 
respectively;  and 
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f.  Adding  a  new  paragraph  (b)(3),  to 
read  as  follows: 

§1005.107    What  is  eligible  collateral? 

(a)  A  loan  guaranteed  under  section 
184  may  be  secured  by  any  collateral 
authorized  imder  and  not  prohibited  by 
Federal,  state,  or  tribal  law  and 
determined  by  the  lender  and  approved 
by  the  Department  to  be  sufficient  to 
cover  the  amount  of  the  loan,  and  may 
include,  but  is  not  limited  to,  the 
following: 

•  •        •        •        • 

(2)  A  first  and/or  second  mortgage  on 
property  other  than  trust  land; 

•  •        *        •        * 

(b)  If  trust  land  or  restricted  Indian 
land  is  used  as  collateral  or  seairity  for 
the  loan,  the  following  additional 
provisions  apply: 

•  •        •        *        • 

(3)  The  mortgagee  or  HUD  shall  only 
pursue  liquidation  after  offering  to 
transfer  the  account  to  an  eligible  tribal 
member,  the  Indian  tribe,  or  the  Indian 
housing  authority  servicing  the  Indian 
tribe  or  the  TDHE  servicing  the  Indian 
tribe.  The  mortgagee  or  HUD  shall  not 
sell,  transfer,  or  otherwise  dispose  of  or 
alienate  the  property  except  to  one  of 
these  three  entities. 


S100S.109    [Amanded]. 

10.  Newly  designated  §  1005.109  is 
amended  by  revising  the  section 
heading  to  read  "§  1005.109  What  is  a 
guarantee  fee?" 

S  1006.111    [Amended]. 

11.  Newly  designated  §  1005.111  is 
amended  by  revising  the  section 
heading  to  read  "§  1005.111  What  safety 
and  quality  standards  apply?" 

12.  Newly  designated  §  1005.112  is 
added  to  read  as  follows: 

$1005.112    How  do  eligible  lenders  and 
eligible  borrowers  demonstrate  compliance 
with  applicable  tribal  laws? 

The  lender/borrower  will  certify  that 
they  acknowledge  and  agree  to  comply 
with  all  applicable  tribal  laws.  An 
Indian  tribe  with  jurisdiction  over  the 
dwelling  unit  does  not  have  to  be 
notified  of  individual  section  184  loans 
unless  required  by  applicable  tribal  law. 

13.  Section  1005.113  is  added  to  read 
as  follows: 

§  1005.1 13    How  does  HUD  enforce  lender 
compliance  with  applicable  tribal  laws? 

Failure  of  the  lender  to  comply  with 
applicable  tribal  law  is  considered  to  be 
a  practice  detrimental  to  the  interest  of 
the  borrower  and  may  be  subject  to 
enforcement  action(s)  under  section 
184(g)  of  the  statute. 


Appendix  A  TO  PART  1000— Indian 
Housing  Block  Grant  FonnuU  Mechanics 

This  appendix  shows  the  different 
components  of  the  IHBG  formula.  The 
following  text  explains  how  each  component 
of  the  IHBG  formula  works. 

1.  The  Indian  Housing  Block  Grant  (IHBG) 
formula  is  calculated  by  initially  determining 
the  amount  a  tribe  receives  for  Formula 
Current  Assisted  Stock  (FCAS)  (See 

§§  1000.310  and  1000.312.  FCAS  funding  is 
comprised  of  two  components,  operating 
subsidy  (§  1000.316(a))  and  modernization 
(§  1000.316(b)).  The  operating  subsidy 
component  is  calculated  based  on  the 
national  per  unit  subsidy  provided  in  FY 
1996  (adjusted  to  a  100  percent  funding 
level)  for  each  of  the  following  types  of 
programs — Low  Rent.  Homeown<:.-ship 
(Mutual  Help  and  Turnkey  IH),  and  Section 
8.  A  tribe's  total  units  in  each  of  the  above 
categories  is  multiplied  times  the  relevant 
national  per  unit  subsidy  amouat  That 
amount  is  summed  and  multiplied  times  a 
local  area  cost  adjustment  factor  for 
management 

2.  The  local  area  cost  adjustment  £actor  for 
management  is  called  AELFMR.  AELFMR  is 
the  greater  of  a  tribe's  Allowable  Expense 
Level  (AEL)  or  Pair  Market  Rant  (FMR)  factor, 
where  the  AEL  and  FMR  factors  are 
determined  by  dividing  each  tribe's  AEL  and 
FMR  by  their  respective  national  weighted 
average  (weighted  on  the  unadjusted 
allocation  under  FCAS  operating  subsidy). 
The  adjustment  made  to  the  FCAS 
component  of  the  IHBG  formula  is  then  the 
new  AELFMR  factor  divided  by  the  national 
weighted  average  of  the  AELFMR  (See 
$1000.320). 

3.  The  modernization  component  of  FCAS 
is  based  on  the  national  per  unit 
modernization  funding  provided  in  FY  1996 
to  Indian  Housing  Authorities  (IHAs).  The 
per  unit  amount  is  detemiined  by  dividing 
the  modernization  funds  by  the  total  Low 
Rent,  Mutual  Help,  and  Turnkey  III  units 
operated  by  IHAs  in  1996.  A  tribe's  total  Low 
Rent,  Mutual  Help,  and  Turnkey  III  units  are 
multiplied  times  the  per  unit  modernization 
amount.  That  amount  is  then  multiplied 
times  a  local  area  cost  adjustment  factor  for 
construction  (e.g.  the  Total  Development 
Cost)  (See  §  1000.320). 

4.  The  construction  adjustment  factor  is 
Total  Development  Cost  (TDC)  for  the  area 
divided  by  the  weighted  national  average  for 
TDC  (weighted  on  the  unadjusted  allocation 
for  modernization)  (See  §  1000.320). 

5.  After  determining  the  total  amount 
allocated  under  FCAS  for  each  tribe,  it  is 
summed  for  every  tribe.  The  national  total 
amount  for  FCAS  is  subtracted  from  the 
Fiscal  Year  appropriation  to  determine  the 
total  amount  to  be  allocated  under  the  Need 
component  of  the  IHBG  formula. 

6.  The  Need  component  of  the  IHBG 
formula  is  calculated  using  seven  factors 
weighted  as  set  forth  in  §  1000.324  as 
follows:  22  percent  of  the  allocated  funds 
will  be  allocated  by  a  tribe's  share  of  the  total 
Native  American  households  paying  more 
than  50  percent  of  their  income  for  housing 
living  in  the  Indian  tribe's  formula  area.  25 
percent  of  the  funds  allocated  under  Need 
will  be  allocated  by  a  tribe's  share  of  the  total 


Native  American  households  overcrowded 
and  or  without  kitchen  or  plumbing  living  in 
their  formula  area,  and  so  on.  The  current 
national  totals  for  each  of  the  need  variables 
will  be  distributed  annually  by  HUD  with  the 
Formula  Response  Form  (See  §  1000.33Z). 
The  national  totals  will  change  as  tribes 
update  information  about  their  formula  area 
and  data  for  individual  areas  are  challenged 
(See  §§  1000.334  and  1000.336).  The  Need 
component  is  then  calculated  by  multiplying 
a  tribe's  share  of  housing  need  by  a  local  area 
cost  adjustment  factor  for  construction  (the 
ToUl  Development  Cost)  (See  $  1000.338). 

7.  No  tribe  in  its  &rst  year  of  funding  will 
receive  less  than  SSO.OCio  under  the  Need 
component  of  the  formula.  In  subsequent 
allocations  to  a  tribe,  it  will  receive  no  less 
than  S2S,000  under  the  Need  component  of 
the  fbrmula.  This  increase  in  funding  for  the 
tribes  receiving  the  minimum  Need 
allocation  is  funded  by  a  reallocation  from  all 
trilws  receiving  more  than  550,000  under 
their  Need  component  This  is  necessary  in 
order  to  keep  the  total  allocation  within  the 
appropriation  level.  Such  minimum  Need 
allocations  will  only  continue  througn  FY 
2002  (See  §  1000.328). 

8.  A  tribe's  total  grant  is  calculated  by 
CTimming  the  FCAS  and  Need  allocations. 
This  preliminary  grant  is  compared  to  how 
much  a  tribe  received  in  FY  1996  for 
operating  subsidy  and  modernization.  If  a 
tribe  received  more  in  FY  1996  for  operating 
subsidy  and  modernization  than  they  do 
under  the  IHBG  formula,  their  grant  is 
adjusted  up  to  the  FY  1996  level  (See 

$  1000.340).  Indian  tribes  receiving  more 
under  the  IHBG  formula  than  in  FY  1996 
"pay"  for  the  upward  adjustment  for  the 
other  tribes  by  having  their  grants  adjusted 
downward.  Because  many  more  Indian  tribes 
have  grant  amounts  above  the  FY  1996  level 
than  those  with  grants  below  the  FY  1996 
level,  each  tribe  contributes  very  little 
relative  to  their  total  grant  to  fund  the 
adjustment. 

Appendix  B  to  Part  1000— IHBG  Block  Grant 
Formula  Mechanisnu 

1.  The  Indian  Housing  Block  Grant 
Formula  consists  of  two  comfKjnents,  the 
Formula  Current  Assisted  Stock  (FCAS)  and 
Need.  Therefore,  the  formula  allocation 
before  adjusting  for  the  statutory  requirement 
that  a  tribe's  minimum  grant  will  not  be  less 
than  the  tribe's  FY  1996  Operating  Subsidy 
and  Modernization  funding,  can  be 
represented  by: 

unadjGRANT  =  FCAS  +  NEED. 

2.  NAHASDA  requires  the  current  assisted 
stock  be  provided  for  before  allocating  funds 
based  on  need.  Therefore,  FCAS  must  be 
calculated  first.  FCAS  consists  to  two 
components,  Operating  Subsidy  (OPSUB) 
and  Modernization  (MOD)  such  that 
FCAS  =  OPSUB  +  .MOD. 

3.  OPSUB  consists  of  three  main  parts: 
Number  of  Low-Rent  units;  Number  of 
Section  8  units:  and  Number  of  Mutual  Help 
and  Turnkey  III  units.  Each  of  these  main 
parts  are  adjusted  by  the  FY  1996  national 
per  unit  subsidy,  an  inflation  factor,  and 
local  area  costs  as  reflected  by  the  greater  of 
the  AEL  factor  or  FMR  factor.  The  AEL  factor 
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as  defined  in  §  1000.302  as  the  difference 
between  a  local  area  Allowable  Expense 
Level  (AEL)  and  the  national  weighted 
average  for  AEL.  The  FMR  factor  is  also 
defined  in  §  1000.302  as  the  difference 
between  a  local  area  Fair  Market  Rent  (FMR) 
and  the  national  weighted  average  for  FMR. 
So,  expanding  OPSUB  gives: 

OPSUB  =  ILR  •  LRSUB  +  (MH+TK)  *  HOSUB 

+  S8  *  S8SUB1  *  INF  *  AELFMR 
Where: 
LR  =  number  of  Low-Rent  units. 
LRSUB  =  FY  1996  national  per  unit  average 

subsidy  for  Low-Rent  units  =  S2,440. 
MH+TK  =  number  of  Mutual  Help  and 

Turnkey  III  units. 
HOSUB  =  FY  1996  national  per  unit  average 

subsidy  for  Homeownership  units  = 

S528. 
S8  =  number  of  Section  8  units. 
S8SUB  =  FY  1996  national  per  unit  average 

subsidy  for  Section  8  units  =  S3,625. 
INF  =  inflation  adjustment  determined  by  the 

Consumer  Price  Index  for  housing. 
AELFMR  =  greater  of  AEL  Factor  or  FMR 

Factor  weighted  by  national  average  of 

AEL  Factor  and  FRM  Factor. 
AEL  FACTOR  =  AEL/NAAEL. 
AEL  =  local  Allowable  Expense  Level. 
NAAEL  =  national  weighted  average  for  AEL. 
FMR  FACTOR  =  FMR/NAFMR. 
FMR  =  local  Fair  Market  Rent. 
NAFMR  =  national  weighted  average  for 

FMR. 
NAAELFMR  =  national  weighted  average  for 

greater  of  AEL  Factor  or  FMR  factor. 
For  estimating  FY  1998  allocations: 
NAAEL  =  240.224. 
NAFMR  =  459.437. 
NAAELFMR  =  1.144. 

4.  MOD  considers  only  the  number  of  Low- 
Rent,  and  Mutual  Help  and  Turnkey  III  units. 
Each  of  these  are  adjusted  by  the  FY  1996 
national  per  unit  subsidy  for  modernization, 
an  inflation  factor  and  the  local  Total 
Development  Costs  relative  to  the  weighted 
national  average  for  TDC.  So.  expanding 
MOD  gives  us: 

MOD  =  [LR  +  {MH+TK)|  •  SUB  *  INF  *  TDC/ 
NATDC. 

Where: 
LR  =  number  of  Low-Rent  units. 
MH+TK  =  number  of  MutuaJ  Help  and 

Turnkey  III  units. 
SUB  =  FY  1996  national  per  unit  average 

subsidy  for  modernization. 
INF  =  inflation  adjustment  determined  by  the 

Consumer  Price  Index  for  housing. 
TDC  =  Local  Total  Development  Costs 

defined  in  §1000.302. 
NATDC  =  weighted  national  average  for  TDC. 

For  estimating  FY  1998  allocations: 
SUB  =  S1.974. 
NATDC  =  5103.828. 

5.  Now  that  calculation  for  FCAS  is 
complete,  we  can  determine  how  many  funds 


will  be  avaibble  to  allocate  over  the  NEED 
component  of  the  formula  by  calculating: 
NEED  FUNDS  =  APPROPRIATION— 

NATCAS. 
Where: 
APPROPRIATION  =  dollars  provided  by 

Congress  for  distribution  by  the  IHBG 

formula. 
NATCAS  =  summation  of  CAS  allocations  for 

all  tribes. 

For  estimating  FY  1998  allocations: 
APPROPRIATION  =  S590  million. 
NATCAS  =  5236,147,110. 

6.  Two  iterations  are  necessary  to  compute 
the  final  Nead  allocation.  The  first  iteration 
consists  of  seven  weighted  criteria  that 
allocate  need  funds  based  on  a  tribe's 
population  and  housing  data.  This  allocation 
is  then  adjusted  for  local  area  cost  differences 
based  on  TDC  relative  to  the  national 
weighted  average.  This  can  be  represented 
by: 

NEEDl  =  [(0.11  *  PER  /  NPER)  +  (0.13  * 

HHLE30/NHHLE30) 
+  (0.07  •  HH30T50  /  NHH30T50)  +  (0.07  * 

HH50T80  /  NHH50T80) 
+  (0.25  *  OCRPR  /  NOCRPR)  +  (0.22  * 

SCBTOT  /  NSCBTOT) 
+  (0.15  *  HOUSHOR  /  NHOUSHOR)]  *  NEED 

FUNDS  •  (TDC/NATDC). 
Where: 

PER  =  American  Indian  and  Alaskan  Native 

(AIAN)  persons. 
NPER  =  national  total  of  PER. 
HHLE30  =  AIAN  households  less  than  30% 

of  median  income. 
NHHLE30  =  national  total  of  HHLE30. 
HH30T50  =  AIAN  households  30%  to  50% 

of  median  income. 
NHH30T50  =  national  total  of  HH30T50. 
HH50T80  =  AIAN  households  .50%  to  80% 

of  median  income. 
NHH50TO80  =  national  total  of  HH50T80. 
OCRPR  =  AIAN  households  crowded  or 

without  complete  kitchen  or  plumbing. 
NOCRPR  =  national  total  of  OCRPR. 
SCBTOT  =  AIAN  households  paying  more 

than  50%  of  their  income  for  housing. 
NSCBTOT  =  national  total  SCBTOT. 
HOUSHOR  =  AIAN  households  with  an 

annual  income  less  than  or  equal  to  80% 

of  formula  median  income  reduced  by 

the  combination  of  current  assisted  stock 

and  units  developed  under  NAHASDA. 
NHOUSHOR  e  national  total  of  HOUSHOR. 
TDC  =  Local  Total  Development  Costs 

defined  in  §1000.302. 
NATDC  =  weighted  national  average  for  TDC. 

For  estimating  FY  1998  allocations: 
NPER  =  953.254. 
NHHLE30  =  78.496. 
NHH30T50  =  52,514. 
NHH50T80  =  59.793. 
NOCPR  =  80.581 
NSCBTOT  =  34,080. 
NHOUSHOR  =  23,840. 
NEEDFUNDS  =  5353,852,890. 
NATDC  =  5104,956. 

7.  The  second  iteration  in  computing  Need 
allocation  consists  of  adjusting  the  .Need 
allocation  computed  above  to  take  into 
account  the  550,000  baseline  funding  for  the 
first  year  only  and  then  525,000  per  year  for 
each  year  thereafter  through  FY  2002.  So,  if 


in  the  first  Need  computation  you  have  less 
than  the  minimum  Needs  funding  level,  your 
Need  allocation  will  go  up.  But,  if  you  have 
more  than  the  minimum  Needs  funding  level, 
your  Need  allocation  will  go  down  to  adjust 
for  the  other  Need  allocations  going  up.  We 
can  represent  this  by: 
If  NEEDl  is  less  than  MINFUNDING,  then 

NEED  =  MINFUNDING. 
If  NEEDl  is  greater  than  or  equal  to 

MINFUNDING,  then  NEED  =  NEEDl— 

{UNDERMINS  *  [(NEEDl— 

MINFUNDING)  /  OVERMINS]}. 
Where: 

MINFUNDING  a  minimum  needs  funding 
level. 

UNDERMINS  =  for  all  tribes  with  NEEDl  less 
than  MINFUNDING.  sum  of  the 
differences  between  MINFUNDING  and 
NEEDl. 

OVERMINS  =  for  all  tribes  with  NEEDl 
greater  than  or  equal  to 

MINFUNDING,  Sum  of  the  difference 
between  NEEDl  and  MINFUNDING. 
For  estimating  FY  1998  allocations: 

MINFUNDING  =  550,000. 

UNDERMINS  =  $4,919,224. 

OVERMINS  =  5335.022.114. 

8.  Now  we  have  computed  values  for  FCAS 
and  NEED.  This  final  step  in  computing  the 
grant  allocation  is  to  adjust  the  sum  of  FCAS 
and  NEED  to  reflect  the  statutory  requirement 
that  a  tribe's  minimum  grant  will  not  be  less 
than  that  tribe's  FY  1996  Operating  Subsidy 
and  Modernization  funding.  So,  before 
adjusting  for  the  minimum  grant  compute: 
unadjGRANT  =  FCAS  +  NEED 

where  both  FCAS  and  NEED  are  calculated 
above. 

9.  Now,  apply  test  to  determine  if  the 
GRANT  (unadjusted  for  FY  1996)  levels  is 
greater  than  or  equal  to  FY  1996  Operating 
Subsidy  and  Modernization  funding. 

Let  TEST  =  unadjGRANT— OPMOD96  . 
If  TEST  is  less  than  0,  then  GRANT  = 

OPMOD96. 
If  TEST  is  greater  than  or  equal  to  0,  then 

GRANT  =  unadjGRANT— [UNDER1996  * 

(TEST  /  OVERl996)]. 
Where: 

OPMOD96  =  funding  received  by  tribe  in  FY 

1996  for  Operating  Subsidy  and 

Modernization 
UNDER1996  =  for  all  tribes  with  TEST  less 

than  0,  sum  of  the  absolute  value  of 

TEST. 
OVER1996  =  for  all  tribes  with  TEST  greater 

than  or  equal  to  0,  sum  of  TEST. 

For  estimating  FY  1998  allocations: 
UNDER1996  =  55,378,558. 
OVER1996  =  5326,095,837. 
GRANT  is  the  approximate  grant  amount  in 
any  given  year  for  any  given  tribe. 

Dated:  March  6, 1998. 

Kevin  Emanuel  Marchman, 

Assistant  Secretary  for  Public  and  Indian    ■ 
Housing. 
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Memorandum  of  March  5,  1998 

Delegation  of  Authority  With  Respect  to  Reporting  Obliga- 
tions  Regarding  Counterterrorism  and  Antiterrorism  Pro- 
grams and  Activities 


Memorandum  for  the  Director  of  the  Office  of  Management  and  Budget 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  Uri^ed 
States  of  America,  including  section  301  of  title  3  of  the  United  States 
Code  and  section  1051(b)  of  the  National  Defense  Authorization  Act  tor 
Fiscal  Year  1998  (Public  Law  105-85),  I  hereby  delegate  to  you  the  reporting 
function  vested  in  me  by  section  1051(b)  of  that  Act. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


lXnAj/i^>>A  <PtLKiudb^^ 
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Executive  Order  13077  of  March  10,  1998 

Further  Amendment  to  Executive  Order  13010,  Critical  Infra- 
structure Protection 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  provide  for  the 
review  of  the  report  by  the  President's  Commission  on  Critical  Infrastructure 
Protection,  and  appropriate  implementation,  it  is  hereby  ordered  that  Execu- 
tive Order  13010,  as  amended,  is  further  amended  as  follows: 

?^"°!!  h  ^nol?.""  ^i^'  ^'  amended,  shall  be  further  amended  by  deleting 
March  15, 1998    and  inserting  "September  30, 1998"  in  lieu  thereof. 

Section  7.  Section  7(a)  shall  be  amended  by  deleting  "March  15  1998" 
and  inserting  "September  30,  1998"  in  lieu  thereof. 


IXjXUs^i^AM  <rtOoudb^;</^ 
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RULES  GOING  INTO 
EFFECT  MARCH  12,  1998 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations 
Shared  appreciation 
agreements;  enforcement 
and  collection;  published 
2-10-98 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Shared  appreciation 
agreements;  enforcement 
and  collection;  published 
2-10-98 
AGRtCULfURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Shared  appreciation 
agreements;  enforcement 
and  collection;  published 
2-10-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Shared  appreciation 
agreements;  enforcement 
and  collection;  published 
2-10-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  published  2-10-98 
Texas;  published  2-10-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  published  2-5-98 
Domier;  published  2-5-98 
Eurocopter  France; 
published  2-25-98 
Short  Brothers;  published  2- 
5-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Federal  Seed  Act: 


National  organic  program; 
establishment;  comments 
due  by  3-16-98;  published 
12-16-97 

Olives  grown  in  California; 

comments  due  by  3-16-98; 

published  2-17-98 
Peanuts,  domestically 

produced;  comments  due  by 

3-17-98;  published  1-16-98 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Nursery  crop;  1995  arid 
pnor  crop  years: 
comments  due  by  3-16- 
98;  published  1-29-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Nutrient  content  claims; 
"healthy"  definition; 
comments  due  by  3-16- 
98;  published  2-13-98 

AGRICULTURE  , 

DEPARTMENT  ■ 

Grain  inspection,  PacMers 
and  Stockyards 
Administration  I 

Agricultural  commodities 
standards: 

Inspection  services;  use  of 
contractors;  meaning  of 
terms  and  who  may  be 
licensed;  comments  due 
by  3-16-98;  published  1- 
15-98 

AGRICULTURE 
DEPARTMENT 
Rural  Buslness-C< 
Service 

Grants: 
Rural  business  opportunity 
program;  comments  due 
by  3-20-98;  published  2-3- 
98 

AGRICULTURE  I 

DEPARTMENT  ' 

Rural  Utilities  Service 

Grants: 
Rural  business  opportunity 
program;  comments  due 
by  3-20-98;  published  2-3- 
98 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Magnuson  Act  provisions — 
Essential  fish  habitat; 
comments  due  by  3-19- 
98;  published  2-20-98 

Northeastern  United  States 
fisheries- 


cooperative 


Hake;  comments  due  by 
3-17-98;  published  2-10- 
98 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exchange  Act: 
Futures  commission 
merchants  and  introducing 
brokers;  minimum  financial 
requirement  maintenance; 
comments  due  by  3-16- 
98;  published  1-14-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Gasoline  distribution 
facilities;  bulk  gasoline 
terminals  and  pipeline 
breakout  stations;  limited 
exclusion;  comments  due 
by  3-17-98;  published  1- 
16-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  3-20-98;  published 
2-18-98 
Clean  Air  Act: 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  3-16-98;  published 
2-12-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  comments  due  by 
3-16-98;  published  1-14- 
98 
Diuron,  etc.;  comments  due 
by  3-16-98;  published  1- 
14-98 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Industrial  laundries; 
comments  due  by  3-19- 
98;  published  2-13-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stattons;  table  of 
assignments: 

Kentucky;  comments  due  by 
3-16-98;  published  1-28- 
98 
Washington;  comments  due 
by  3-16-98;  published  1- 
28-98 
FEDERAL  HOUSING 
RNANCE  BOARD 
Federal  home  loan  bank 
system: 

Financial  disclosure 
statements;  comments 
due  by  3-19-98;  published 
2-2-98 
FEDERAL  TRADE 
COMMISSION 
Adjudicatory  proceedings; 
rules  of  practice: 


Ciarificatnn  and 

streamlining;  comments 
,   due  by  3-16-98;  published 
I   2-13-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminlstratien 
Food  additives: 
Sodium  mono-  and  dimethyl 

naphthalene  sulfonates; 
I    comments  due  by  3-16- 
I    98;  published  2-12-98 
Food  for  human  consumptran: 
Food  labeling— 
Hard  candies  and  breath 
mints;  reference  amount 
and  serving  size 
declaration;  comments 
due  by  3-16-98; 
published  12-30-97 
Nutrient  content  claims;, 
"healthy"  definition; 
comments  due  by  3-16- 
98;  published  12-30-97 
Medical  devices: 
Gastroenterology-urology 
devices- 
Penile  rigidity  implants; 
reclassification; 
comments  due  by  3-16- 
I        98;  published  12-16-97 
INTERIOR  DEPARTMENT 
l^nd  Management  Bureau 
Minerals  management: 
Oil  and  gas  leasing— 
Federal  oil  and  gas 
I        resources;  protection 
I        against  drainage  by 
operations  on  nearby 
lands  that  woukJ  result 
in  lower  royalties  from 
Federal  leases; 
I        comments  due  by  3-16- 

98;  published  1-13-98 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Howell's  spectacular 
thelypody;  comments  due 
by  3-16-98;  published  1- 
13-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

I  Texas;  comments  due  by  3- 
16-98;  published  2-13-98 
NATIONAL  MEDIATION 
BOARD 

Freedom  of  Information  Act; 
I  implementation: 
'  Fee  schedule;  comments 
due  by  3-16-98;  published 
2-13-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Ports  and  waterways  safety: 


UMI 


Puget  Sound.  WA;  regulated 
navigation  area; 
clarification;  comments 
due  by  3-19-98;  published 
2-17-98 
Regattas  and  marine  parades: 
City  of  Fort  Lauderdale 
Annual  Air  &  Sea  Show; 
comments  due  by  3-19- 
98;  pubUshed  2-17-98 
Miami  Super  Boat  Race; 
comments  due  by  3-19- 
98;  published  2-17-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Alexander  Schleicher; 
comments  due  by  3-16- 
98;  published  2-12-98 
Boeing;  comments  due  by 
3-17-98;  published  1-16- 
98 
Bombardier;  comments  due 
by  3-19-98;  published  2- 
17-98 
Cessna;  comments  due  by 
3-16-98;  published  1-23- 
98 
Day-Ray  Products,  Inc.; 
comments  due  by  3-16- 
98;  published  2-19-98 
Diamond  Aircraft  Industries; 
comments  due  by  3-17- 
98;  published  2-11-98 
Diamond  Aircraft  Industries 
GmbH;  comments  due  by 
3-17-98;  published  2-13- 
98 
Foid<er;  comments  due  by 
3-16-98;  published  2-12- 
98 


Federal  Register /Vol.  63,  No.  48 /Thursday.  March  12,  1998 /Reader  Aids 


General  Electric  Aircraft 
Engines;  comments  due 
by  3-16-98;  published  1- 
13-98 

Glaser-Dirics  Flugzeugbau 
GmbH;  comments  due  by 
3-19-98;  published  2-26- 
98 

SOCATA  Groupe 
Aerospatiale;  comments 
due  by  3-16-98;  published 
2-12-98 

Superior  Air  Parts,  Inc.; 
comments  due  by  3-20- 
98;  published  2-18-98 
Class  D  and  E  airspace; 

comments  due  by  3-20-98; 

published  2-18-98 
Class  E  airspace;  comments 

due  by  3-20-98;  published 

2-18-98 

TRANSPORTATION 
OEPARTINENT 
Maritime  Administration 

Vessel  financing  assistance: 
Ot>ligation  guarantees;  Title 
XI  program;  putting 
customers  first;  comments 
due  by  3-19-98;  published 
2-17-98 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Adntinistration 

Pipeline  safety: 
Voluntary  specifications  and 
standards,  etc.;  periodic 
updates;  comments  due 
by  3-19-98;  published  2- 
17-98 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

National  banks: 


Municipal  securities  dealers; 
reporting  and 
recordkeepir)g 
requirements;  comments 
due  by  3-17-98;  published 
1-16-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Investment  income;  passive 
activity  Income  and  loss 
rules  for  publicly  traded 
partnerships;  comments 
due  by  3-19-98;  published 
12-19-97 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
availatjie  online  at  http-J/ 
www.nara.gov/fedreg. 

The  text  of  laws  Is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_docs/. 
Some  lawrs  may  not  yet  be 
availat><e. 


S.  «16/P.L.  t05-161 

To  designate  the  United 
States  Post  Office  building 
located  at  750  Highwray  28 
East  in  Taylorsville, 
Mississippi,  as  the  "Blaine  H. 
Eaton  Post  Office  Building". 
(Mar.  9,  1998;  112  Stat.  28) 

S.  98S/P.L  105-162 

To  designate  the  post  office 
located  at  194  Ward  Street  in 
Paterson,  New  Jersey,  as  the 
"Lan>  Doby  Post  Office". 
(Mar.  9,  1998;  112  Stat.  29) 

Last  List  March  10,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  for  newly 
enacted  public  taws.  To 
subscribe,  send  E-mail  to 
listproe@etc.tod.gov  with  the 
text  message:  subecrttM 
PUBLAWS-L  (your  name) 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  lavre.  The  text  of  lavire 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


UMI 


The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presideiitial 
Documents 


WeiMy  Ccnifflitkw  o< 

Presidential 
Documents 


><nx 


Vukuw  XI — NimlirT  i 


Thto  \jrtm*  Mfvioa  prowMM  up-to-<M* 
■wonnnon  on  rrasiMimR-paK^M 
ml^nnounowMnli.  NoorMns  !tw 
ful  MKt  of  ttw  PmUanc  puMc 

to 
wid  other 
Ibytho 


The  WeoWy  Compilation  carrio*  a 
Monday  daMina  and  covert  materiats 
releaaod  during  the  preceding  weet(. 
Each  iaeue  includes  a  Tat)le  o< 
Contents,  lists  of  acts  approved  t>y 
the  President,  nominations  sutMnitted 
to  ttte  Senate,  a  checidist  of  Wttite 


House  press  releases,  and  a  digest 
of  other  Presidential  acthfitiea  and 
White  House  awwuncements. 
Indexes  arapublished  quarterly. 

Pufalhrtwd  l>y  the  Office  of  the  Federal 
Regisisr,  National  Arcfiives  and 


*5420 


Code 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  ordm: 

IfaEaayt 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512^1800 


K 


[J  YES,  iriease  enter one  year  subscriptions  for  the  Weekly  CofiiatioB  of 

can  keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail  □   $80.00  Regular  Mail 

.  Price  includes 


(PD)soI 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  name) 

(Please  type  or  priit) 

(Additioiul  address/attention  line) 

(Street  address) 

(City.  Sute,  Zip  code) 

(Daytime  phone  including  area  code) 

1 

Fof  pilfac}^  checm  ms  I 

Q  Do  not  malie  my  mune  available  to  other  mailers 

Check  ■ctfM>d  of  piqnaent: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        I    I    I    I    I    I    I    I  -  D 


□  VISA □  MasterCard        |    |    |.    (expiration) 

1    1    1    1    1             1    1    1    1         1    1    1    1    1    1    1 

(Purchase  order  no.) 


(Authorizing  signature)  > 

»  Thamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Regirten 

What  h  b 

And 

How  To  Um  It 


AnmwmHwg  tihe  Utoat  Edkkm 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  GaU*  for  the  Usw  of  Am  FMml  Roglrtw- 
Codo  off  Fodml  logHklloM  SyrtOB 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Re^ster  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

I — I  YES,  please  send  me  the  following: 


Order  processing  eode: 

*6173 


Chaqfyourordt. 
It^Eaayl 
%  fu  your  orders  (202)-512-2250 


^  ^  ^ 


copiw  o«  Th«  FMwal  RagMw-WM  N  to  and  How  lb  Um  M,  «  $7X)0  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  <rf  nty  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

PleoM  ChooM  Method  of  Paymaalt: 

I — I  Check  I^yable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


(Coiqniiy  or  Peraooal  Name) 


(Plcssc  type  or  print) 


(Additional  addiess/attentioa  line) 


LJ  VISA  or  MasterCard  Account 


-D 


(Street  address) 


(City,  Stale,  ZIP  Code) 


(Credit  card  expirabon  date) 


m 

Thamkyomjor 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Older  No.) 
Mmr  we  make  your 


(Authorizing  Signature) 


(Rev   1-93) 


YES    NO 

avaOabfe  to  Other  ■Mflen?  [H    O 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  R\  15250-7954 


UMI 


Wduld  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  FMeral  Regulations  or  what 
documents  have  been  published  in  the 
FMeral  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  sut>scribe  to  the  LSA 
(List  ct  CFR  Sections  Alfected),  the 
Federal  Regtater  Index,  or  boWv 


LSA  •  LM  of  CFR  SMilom  AflKtod 

Th.  LSA  <LM  of  CFR  S«:iont  Aftadad) 
is  dMigned  to  toad  UMTS  Of  ih.  Cod.  of 
F.dw«i  RoyUiilinn.  to  mwndlofy 
aciont  pubMMd  in  the  Fwliral  RogMer. 
Th.  LSA  to  iMuod  monlhiy  in  ounwtoiiv.  form. 
EnM..  Indtoil.  ttw  rwlur.  of  Ih.  ( 
auch  ai  ravtood.  ramowid,  or  corrwtod. 
$27fMryMr. 


Th.  indn,  cowing  th.  oonlMito  of  Ih. 
drily  Fwtoral  Rigtotoi.  to  toauKl  monthly  in 
cumutollv.  tonn.  EnlriM  are  cantod 
primarVy  undar  ih.  nanM.  of  ih.  toauing 


$2Sperywr. 


trumo  «tf  «  nOUiad  n  Mcft  pubtcaton  N^NC/i  MS 
tOar^lttgmUr  pmg*  numban  mlh  fm  cMM  at  puMcafton 


n  Ih9  F9(ttfti  As^Mtw 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
H'aEesyl 


*5421 

r~l    YES,  enter  the  following  indicated  subscriptions  for  one  year 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  ol  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  sutqect  to 
change.  International  customers  please  add  25%. 


LSA  (list  of  CFR  Sections  Affmrtsd).  (LCS)  for  $27  per  year. 
FedM^  Ragistsr  IndM  (FRSU)  $25  per  year. 

.  Price  includes 


(Compcny  or  personal  name) 

(Please  type  or  print) 

(Additional  addresa/attention  bne) 

1 

(Street  addresa) 

(City,  Sute,  Zip  code) 

1 

(Daytime  phone  including  area  code) 

Q  Do  not  make  my  name  available  to  other  mailea 

Ckeck  BctlMd  ofpayBMrt 

Q  Check  payaUe  to  Superintendent  of  Documents 


□  GPO  Deposit  Account                I    1    1    1    1    !-[] 

Q  VISA  O  MasterCard        1     1     1    1  (expiration) 

II         1    II         1    1    1    1    1    1    1    1 

(Authorizing  signature)  i/97 

Thank  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Docuibents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INTORMATION  ABOirr  THE  SUPERINTENDENT  OF  DOCUMENTS 

Know  wl«n  to  oy«<3foar  renewal  Dodcem^  To  keep  our  8ul»criptioii 

pnces  <kwiu  the  Oovernmcm  Printing  OflBcc  m«a8  each  subscriber 

team  when  you  wm  get  your  renewal  notkjc  by  cheddng  the  number  that  foUows  monthA^ar  code  on 
tbctop  hoe  o[yoar  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
befwc  tkc  shown  date. 


••••■•••••••••••••••*■••*•«■«••«« 

APR     SMZTH212J 
JOBH  SMITH 
212  lUIN  STREET 
PORBSTVILLE  MD  20747 


DEC97  R  1 


A  renewal  notice  will  be 
sent  approximately  90  days 
keCoK  the  shovni  date 


••••••••■••••••••••••••••••••a 

AFRDO     SMITH212J 


DEC97R1 


••*•••••••••/  •■•••••••• 


JOHN  SMITH 

212  MAIN  STREET 

F<»ESTVILLE  MD  20747 


To  be  sure  that  your  servk*  continues  without  interruption,  ptease  return  your  renewal  notice  promptly 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 

Superinteodent  of  Documents,  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
iRoll  be  vriastated. 


IbdMnfeyoaraddreaK  Ptease  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  d»e 
Superimeadent  of  Documents.  Atm:  Chtef,  Mail  List  Branch.  Mail  Stop:  SSOM.  Washiniton, 
DC  20402-9373.  «"*"«««, 

Tbiaqohie  about  your  wbKripdonacrvice;  Ptease  SEND  YOUR  MAILING  LABEL,  along  with 
yourconespondence,  to  die  Superintendent  of  Documents,  Atm:  Chief.  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 


TbordersBewmbscriptioii:  Ptease  use  the  order  form  provided  bdow. 


SuperimwMlinl  of  Documanis  Subacrfpdon  Oidar  Fonn     Chargf  your  ontf. 

H'9EM9y! 

Fax  your  orders  (2i2)  512-2250 
Phone  your  orders  (202)  512-1800 


•5468 

LJTCOi  please  enter  my  aubsatptimB  as  felows: 


~"  of^B^'c'!!' '°  ""t?"'  ^^^  ^^^^''  '■'"^'"^'■"^the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 


.  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 

ComfMnyorpwvoraynMw  (PImm  typt  or  prino' 


AddraorMi  addnM/MtwiUon  m* 


StTMtaddraH 


City.  SUM*.  Zip  ood* 


For  prft^acy;  check  box  below: 

a  Do  not  make  niy  name  avalable  to  othernn^iers 
Check  method  or  paymenfc 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   |    |    |    |    |    |  Tl-n 
□VISA     0 MasterCard  LLl_U,«,p.„^  ^..^ 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 

TTianIr  you  for  your  oicfarf 


OaytbTw  phon*  including  arM  cod* 


PurchtM  ordar  numtor  (optional) 


Authorizing  alonatura 

Mai  lb:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  WM  5250-7954 


1/97 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998.      ' 


Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http;//www.access. 
gpo.gov/nara/index.html  | 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    I  YES,  enter  my  subscriptiQn(s)  as  follows: 


(Mar  PnxMxng  Cod* 

*6216 


Charge  your  order, 
it's  Eaayl 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

1 

subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session.  1998  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 


postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 
May  we  make  yaor 


YES  NO 
■vidriile  to  other  malers?      Q    |     | 


Please  Choose  Me.thod  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account        [ 


-D 


I    I   VISA  or  MasteiCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature)  | 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


I2«7 


UMI 


S3 


12-2250 
12-1800 


ments 

H-D 


\  you  for 
\r  order! 

•7954 


VOL 
6  3 


ISS 


MR 


1998 


Printed  on  recvcled  paper 


UMI 


VOL 
6  3 


ISS 


MR 


UMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


3-13-98 
Vol.63 


No.  49 


Friday 

March  13,  1998 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


PERIODICALS 

Postage  and  Fees  Paid 
US.  Government  Pnnting  Otfce 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use,  $300 


*******  *-J^*******5»  3-^2  Gil  481 

f^    FR  UM3       3^6U   DEC      96      R 

UM.1 

SERlfiLS    ACQUlSniONS 

PO    BOX    13^6 

f^V4N    f\RBOR  Ml       48106 


UM  I 


3-13-98 
Vol.  63 
Pages  1i 


VOL 

6  3 


ISS 


MR 


1998 


UMI 


Ml       48105 


3-13-98 

Vol.  63        No.  49 

Pages  12383-12602 


Friday 

March  13,  1998 


Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  Atlanta, 
GA,  and  Salt  Lake  City,  UT.  see  announcement  on  the 
inside  cover  of  this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.htm) 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•     Phone:  toll-free;  1-888-293-6498 
■k    Email:  gpoaccess@gpo.gov 


II 


Federal  Register / Vol.  63,  No.  49 /Friday.  March  13,  1998 


UMI 


SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidavs], 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  EX]  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Faderml  Register  provides  a  uniform  system  for  makiag 
available  to  the  public  regulations  and  legal  notices  issueaoy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  gtneral 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  eeal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Roister  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Rmster  on  GPO  Access  is  issued  under  the  authority  of  the 
Aoministrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59,  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.access.Bpo.Bov/su docs/,  by  using  local  WAIS  client 

software,  or  By  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccessdgpo.gov;  by  ^xing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555,  or  S607  for  a  combined  Federal  Re^er,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (lSa) 
suMcription;  the  microfiche  edition  of  the  Federal  Register 
includin{|  the  Federal  Register  Index  and  LSA  is  S220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  58.00  for  each  issue,  or 
$8.00  for  each  ^up  of  pages  as  actually  bound;  or  Si. 50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  Internationa!  customers  please  add  25%  for 
rorei^  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  cfPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


® 


PUBUC  1 

Subscriptions:  | 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-88&-293-6498 

Single  copiesAMck  copies:  i 

Paper  or  fiche  |  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES  , 

Subscriptions:  I 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  imp>ortant  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  March  24,  1998  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 

SALT  LAKE  CITY,  UT 

WHEN:  April  9.  1998  at  9:00  am. 

WHERE:  State  Office  Building  Auditorium 

State  Office  Building,  Capitol  Hill 

(Just  north  of  Capitol) 

Salt  Lake  City,  UT 
RESERVATIONS:  Call  the  Federal  InformaUon  Center 

1-800-688-7099 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


ni 


Contents 


Federal  Register 

Vol.  63,  No.  49 
Friday,  March  13,  1998 


Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Agricultural  Marlceting  Service 

RULES 

Tomatoes  grown  in  Florida  and  imported,  12396-12401 
PROPOSED  RULES 
Milk  marketing  orders: 
New  England  et  al.,  12417-12418 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Natural  Resources  Conservation  Service 

Air  Force  Department 

NOTICES 

Meetings: 

Scientific  Advisory  Board,  12456-12457 
Privacy  Act: 

Systems  of  records,  12458 

Anintal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  foreign: 
Fruits  and  vegetables;  importation — 
Papayas  from  Brazil  and  Costa  Rica,  12383-12396 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Allegheny-Singer  Research  Institute,  12504 

Assassination  Records  Review  Board 

NOTICES 

Formal  determinations  on  records  release,  12429-12437 

Barry  M.  Goldwater  Scholarship  and  ExcellerK^e  in 
Education  Foundation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  12437 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  12437-12439 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12452-12453 


Defense  Department 

See  Air  Force  Department 

See  Navy  Department 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities — 
Submission  for  0MB  review;  comment  request,  12453- 
12455 
Meetings: 

Electron  Devices  Advisory  Group,  12455-12456 

Wage  Committee,  12456 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Bilingual  education  and  minority  languages  affairs — 
Field-initiated  research  program;  FY  1998,  12586- 
12602 
Magnet  Schools  Assistance  Program,  FY  1998,  12584 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12504-12505 
Federal-State  unemployment  compensation  program: 

Extended  benefit  periods;  changes,  12505 
Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 

Summer  youth  employment  and  training  program, 
public  employment  and  service  activities,  etc.; 
allotments  and  preliminary  planning  estimates 
(1998  CY),  12505-12507 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
12507-12508 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  12458- 
12459 

Environmental  Protection  Agency 

NOTICES 
Clean  Air  Act: 
Citizens  suits;  proposed  settlements — 
Sierra  Club.  12464-12465 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  12466-12467 
Weekly  receipts,  12465-12466 
Pesticide  registration,  cancellation,  etc.: 
Agtrol  Chemical  Products,  12467 


IV 


Federal  Register  /  Vol.  63.  No.  49  /  Friday,  March  13,  1998  /  Contents 


Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Enviropur  West  Corp.  Removal  Site,  CA.  12468 
San  Gabriel  Valley  Superfund  Sites,  12468 

Executive  Office  of  the  President  | 

See  Trade  Representative,  Office  of  United  States 

Farm  Credit  Administration 

RULES 

Fann  credit  system: 
Loan  policies  and  operations — 
Funding  relationship  betvireen  Farm  credit  bank  and 
direct  lender  association,  etc.,  12401 

Federal  Aviation  Administration 

RUt^S 

Airworthiness  directives:   - 

Airbus,  12401-12403 

British  Aerospace,  12405-12407 

de  Havilland,  12407-12408 

Eurocopter  France,  12408-12410 

Israel  Aircraft  Industries,  Ltd.,  12403-12405 
Class  E  airspace;  correction,  12410 

PROPOSED  RULES 

Airworthiness  directives: 
Aermacchi,  12418-12419 
Eurocopter  France,  12419-12421 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

South  Dakota,  12412-12413 

West  Virginia,  r2413 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Arizona,  12427 

California,  12426 

Pennsylvania,  12426-12427 
NOTICES 
Agency  itiformation  collection  activities: 

Proposed  collection;  comment  request,  12468-12472 
Rulemaking  proceedings;  petitions  filed,  granted,  denied 
■etc.,  12472 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  12472 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Independence  Pipeline  Project  et  al.,  12459-12463 
Hydroelectric  applications,  12463-12464 
Applications,  hearings,  determinations,  etc.: 

Millennium  Pipeline  Co.,  L.P.  et  al.,  12459 

PacifiCorp,  12459 

Summit  Hydropower,  12459 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Civil  penalties  for  regulation  violations  as  adjusted  for 
inflation,  12413-1?415  j 

NOTICES  I 

Meetings: 
National  Intelligent  Transportation  Systems  architecture 
consistency,  12373-12574 


Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  12472-12473 

Federal  Transit  Administration 

NOTICES 
Meetings: 
National  Intelligent  Transportation  Systems  architecture 
consistency,  12573-12574 


UMI 


Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 

Red-cockaded  woodpecker,  12498-12500 
Endangered  and  threatened  species  permit  applications, 

12497-12498 

Food  and  Drug  Administration 

PROPOSED  RULES 

GRAS  or  prior  sanctioned  ingredients: 
Egg  white  lysozyme,  12421-12426 

NOTICES 

Pesticide,  food,  and  feed  additive  petitions: 

Linvatec  Corp.,  12473 
Reports  and  guidance  documents;  availability,  etc.: 

Prescription  products;  elimination  of  labeling 

requirements;  industry  guidance,  12473-12474 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc. 
Indiana 

Bayer  Corp.;  aspirin  products,  12439-12440 
Pennsylvania 
Bayer  Corp.;  aspirin  products,  12440 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  0MB  review;  comment  request,  12453- 
12455 

Health  and  Human  Services  De|»artment 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department  1 

NOTICES  { 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12474 
Submission  for  OMB  review;  comment  request,  12474- 
12477  1 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  12480- 
12481 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  12481-12497 


Federal  Register  /  Vol.  63,  No.  49  /  Friday,  March  13,  1998  /  Contents 


V 


Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  12477-12479 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 


internal  Revenue  Service 

RULES 

Income  taxes: 
Information  returns  of  brokers;  technical  amendment, 
12410 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12578-12581 
Committees;  establishment,  renewal,  termination,  etc.: 
Electronic  Tax  Administration  Advisory  Committee, 
12581 

international  Trade  Administration 

NOTICES 

Antidumping: 
Circular  welded  non-alloy  steel  pipe  from — 

Mexico,  12440 
Manganese  metal  from — 

China,  12440-12449 
Natural  bristle  paintbrushes  and  brush  heads  from — 
China,  12449-12451 
Applications,  hearings,  determinations,  etc.- 
Montana  State  University  et  al,  12451-12452 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory  Committee,  12503 

Justice  Department 

See  Antitrust  Division 

NOTICES 

Pollution  control;  consent  judgments: 

Davis,  William  et  al.,  12503-12504 

Ekotek,  Inc.,  et  al.,  12504 


Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

Idaho,  12500 
Meetings: 

Resource  advisory  councils — 
Mojave-Southem  Great  Basin,  12500 
Motor  vehicle  use  restrictions: 

Idaho.  12500-12501 
Oil  and  gas  leases: 

New  Mexico,  12501 


National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  0MB  review;  comment  request,  12453- 
12455 
Meetings:  ~^ 

Aeronautics  and  Space  Transportation  Technology 

Advisory  Committee,  12510 
Earth  Systems  Science  and  Applications  Advisory 

Committee,  12510 
Space  Science  Advisory  Committee,  12510 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Bioluminate,  12511 
Dimension  4  Technologies,  12511 
RLJ  Consultants,  12511 
Techman  Medical  Consortium,  12511 

Natior>al  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod,  12416 
Pollock,  12415-12416 
PROPOSED  RULES 

Fishery  conservation  and  management:  . 
Magnuson  Act  provisions 
Exempted  fishing  permit  appHcations,  12427-12428 
NOTICES 
Meetings: 
Pacific  Fishery  Management  Council,  12452 

National  Park  Service 

NOTICES 
Meetings: 

Delaware  and  Lehigh  Navigation  Canal  National  Corridor 
Commission,  12501 

National  Science  Foundation 

NOTICES 

Meetings: 
Anthropological  and  Geographic  Sciences  Advisory 

Panel,  12511-12512 
Cross  Disciplinary  Activities  Special  Emphasis  Panel, 

12512      ^ 
Ecological  Studies  Advisory  Panel,  12512 
Economics,  Decision,  and  Management  Sciences 

Advisory  Panel,  12512-12513 
Education  and  Human  Resources  Advisory  Committee, 

12513 
Geosciences  Special  Emphasis  Panel,  12513 
Physics  Special  Emphasis  Panel,  12513 
Physiology  and  Ethology  Advisory  Panel,  12513-12514 
Science  and  Technology  Infrastructure  Special  Emphasis 

Panel,  12514 
Undergraduate  Education  Special  Emphasis  Panel,  12514 
United  States  National  Assessment  Synthesis  Team, 

12514 
Weather  and  climate  issues;  request  for  meteorologists'  and 
public's  views  and  comments,  12514-12517 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Tennessee,  12429 


VI 


Federal  Register  /  Vol.  63,  No.  49  /  Friday,  March  13,  1998  /  Contents 


Navy  Department 

NOTICES 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel,  12458 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

American  Cyanamid,  12517-12518 
Site  decommissioning  plans;  sites: 

Enrico  Fermi  Atomic  Power  Plant,  Unit  1,  Newport,  MI; 
meetings,  12518-12519 
Applications,  hearings,  determinations,  etc.: 

Tennessee  Valley  Authority,  12517 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12509-12510 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single  employer  plans: 

Interest  assumptions  for  valuing  benefits,  12411-12412 
NOTICES  I 

Multiemployer  plans:  | 

Valuation  of  plan  benefits  and  plan  assets  following  mass 
withdrawal — 
Interest  rates,  12519 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  12519- 
12520 

Reclamation  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 
Draft  Truckee  River  Operating  Agreement,  12501-  2502 
Narrows  Project,  Sanpete  County,  UT,  12502-125( 


503 


Securities  and  Exchange  Commission 

NOTICES 

Investment  advisors;  registration  cancellations,  12526- 

12557 
Meetings;  Sunshine  Act,  12557-12558  { 

Self-regulatory  organizations;  proposed  rule  changes' 
Chicago  Board  Options  Exchange,  Inc.,  12558 
National  Association  of  Securities  Dealers,  Inc.,  12558- 

12569 
Philadelphia  Stock  Exchange,  Inc.,  12569-12571 
Applications,  hearings,  determinations,  etc.: 
INVESCO  Global  Health  Sciences  Fund  et  al.,  12520- 

12521 
Public  utility  holding  company  filings,  12521-12526 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
CaHfomia,  12571 


UMI 


opment  Center  Advisory 


Florida,  12571 

New  Jersey.  12571-12572 

New  York,  12572 

Tennessee,  12572 
Meetings: 

National  Small  Business  Deve 
Board,  12572 
Meetings;  district  and  regional  advisory  councils: 

Boston,  12572  i 

Hawaii,  12572  | 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  12479- 
12480 


Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Canadian  National  Railway  Co.  et  al.,  12574-12575 

Coach  USA,  Inc.,  12575-12576 

Dakota,  Minnesota  &  Eastern  Railroad  Corp.,  12576- 

12577 
Railroad  services  abandonment: 
CSX  Corp.,  Inc.,  12577-12578 

Trade  Representative,  Office  of  United  States 

NOTICES 

United  States-Israel  Free  Trade  Area  Implementation  Act; 
qualifying  industrial  zone  designation,  12572-12573 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Transit  Administration 
See  Surface  Transportation  Board 


Treasury  Department 

See  Internal  Revenue  Service 


United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Honore  Lannuier,  Parisian  Cabinetmaker  in  Federal  New 
York,  12581 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  12584 

Part  III 

Department  of  Education,  12586-12602 


Reader  Aids 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Federal  Register  /  Vol.  63.  No.  49  /  Friday,  March  13,  1998  /  Contents 


VII 


Public  Laws  Electronic  Notification  Service  (PENS) 

Free  electronic  mail  notification  of  newly  enacted  Public 
Laws  is  now  available.  To  subscribe,  send  E-mail  to 
listproc@etc.gov  with  the  text  message:  subscribe 
PUBLAWS-L  (your  name).  The  text  of  laws  is  not  available 
through  this  service.  PENS  cannot  respond  to  specific 
inquiries  sent  to  this  address. 


VIII 


Federal  Register  /  Vol.  63,  No.  49  /  Friday,  March  13,  1998  /  Contents 


UMI 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE  | 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


7  CFR 

319 12383 

966 12396 

980 12396 

Proposad  Rules: 

1000 12417 

1001 12417 

1002 12417 

1004 12417 

1005 12417 

1006 12417 

1007 12417 

1012 12417 

1013 12417 

1030 12417 

1032 12417 

1033 12417 

1036 12417 

1040 12417 

1044 12417 

1046 12417 

1049 12417 

1050 12417 

1064 12417 

1065 12417 

1068 12417 

1076 12417 

1079 12417 

1106 : 12417 

1124 12417 

1126 12417 

1131 12417 

1134 12417 

1135 12417 

1137 12417 

1138 12417 

1139 :.... 12417 

12  CFR 

614 12401 

627 12401 

14  CFR 

39  (5  documents) 12401, 

12403, 12405,  12407, 12408 

71 12410 

Proposed  Rules: 

39  (2  documents) 12418, 

12419 

21  CFR 

Proposed  Rules: 

184 12421 

26  CFR 

1 12410 

29  CFR 

4044 12411 

47  CFR 

73  (3  documents) 12412, 

12413 

Proposed  Rules: 

73  (3  documents) 12426, 

12427 

49  CFR 

386 12413 

50  CFR 

679  (2  documents) 12415, 

12416 
Proposed  Rules: 
600 12427 


12383 


Rules  and  Regulations 


Federal  Register 

Vol.  63.  No.  49 
Friday.  March  13.  1998 


This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Ckxje  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  No.  96-046-5] 

Importation  of  Fruits  and  Vegetables; 
Papayas  From  Brazil  and  Costa  Rica 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
fruits  and  vegetables  into  the  United 
States  to  allow,  under  certain 
conditions,  the  importation  of  papayas 
froni  Brazil.  The  conditions  for  the 
importation  of  papayas  from  Brazil 
include  requirements  for  growing, 
treating,  packing,  and  shipping  the 
papayas;  for  field  sanitation;  and  for 
fruit  fly  trapping  in  papaya  production 
areas.  We  are  also  amending  the 
regulations  to  apply  these  same 
conditions  to  the  importation  of  papayas 
from  Costa  Rica.  These  actions  will 
allow  for  the  importation  of  papayas 
from  Brazil  and  Costa  Rica  while 
continuing  to  provide  protection  against 
the  introduction  of  injurious  plant  pests 
into  the  United  States.  This  rule 
provides  importers  and  consumers  in 
the  United  States  with  an  additional 
source  of  papayas. 
EFFECTIVE  DATE:  March  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Campbell,  Import  Specialist, 
Phytosanitary  Issues  Management  Team 
(PIMT).  PPQ,  APHIS,  4700  River  Road 
Unit  140,  Riverdale,  MD  20737-1236; 
(301)  734-6799. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
"the  regulations")  prohibit  or  restrict 


the  importation  of  fruits  and  vegetables 
into  the  United  States  from  certain  parts 
of  the  world  to  prevent  the  introduction 
and  dissemination  of  fruit  flies  and 
other  injurious  plant  pests  that  are  new 
to  or  not  widely  distributed  within  and 
throughout  the  United  States. 

On  March  25,  1997,  we  published  in 
the  Federal  Register  (62  FR  14037- 
14044,  Docket  No.  96-046-1)  a  proposal 
to  amend  the  regulations  by  allowing 
certain  previously  prohibited  fruits  and 
vegetables  to  be  imported  into  the 
United  States  from  certain  psuls  of  the 
world  under  specified  conditions. 

One  of  the  fruits  that  we  proposed  to 
allow  to  be  imported  into  the  United 
States  was  the  Solo  type  papaya  (Carica 
papaya)  from  Brazil.  Because  fully  ripe 
papayas  can  be  hosts  of  several  serious 
plant  pests,  including  the 
Mediterranean  fruit  fly  (Ceritatis 
capitata)  (Medfly)  and  the  South 
American  fruit  fly  (Anastrepha 
fraterculus),  we  proposed  to  allow  the 
importation  of  Solo  type  papayas  from 
Brazil  only  imder  certain  conditions. 
The  proposed  conditions  were  based  on 
research  conducted  in  Brazil,  Costa 
Rica,  and  Hawaii  and  were  modeled 
after  the  provisions  in  §  319.56-2w  of 
the  regulations  for  papayas  from  Costa 
Rica.  The  conditions  proposed  were  as 
follows: 

1.  The  papayas  were  grown  and 
packed  for  shipment  to  the  United 
States  in  the  State  of  Espirito  Santo. 

2.  Beginning  at  least  30  days  before 
harvest  began  and  continuing  through 
the  completion  of  harvest,  all  trees  in 
the  area  where  the  papayas  were  grown 
were  kept  free  of  papayas  that  were  one- 
half  or  more  ripe  (more  than  one-quarter 
of  shell  surface  yellow),  and  all  culled 
and  fallen  fruit  were  removed  from  the 
Held  at  least  twice  a  week. 

3.  When  packed,  the  papayas  were 
less  than  one-half  ripe  (shell  surface  no 
more  than  one-quarter  yellow, 
surrounded  by  light  green)  and 
appeared  to  be  free  of  all  injurious  plant 
pests. 

4.  The  papayas  were  packaged  so  as 
to  prevent  access  by  fruit  flies  or  other 
injurious  plant  pests,  and  the  package 
does  not  contain  any  other  fruit, 
including  papayas  not  qualiHed  for 
importation  into  the  United  States. 

5.  All  activities  described  in 
provisions  1  through  4  above  were 
carried  out  under  the  supervision  and 
direction  of  plant  health  officials  of  the 
national  Ministry  of  Agriculture. 


6.  Beginning  at  least  1  year  before 
harvest  began  and  continuing  through 
the  completion  of  harvest,  fruit  fly  traps 
were  maintained  in  the  Held  where  the 
papayas  were  grown.  The  traps  were 
placed  at  the  rate  of  1  trap  per  hectare 
and  were  checked  for  fruit  flies  at  least 
once  a  week  by  plant  health  officials  of 
the  national  Ministry  of  Agriculture. 
Fifty  percent  of. the  traps  were  of  the 
McPhail  type,  and  50  percent  of  the 
traps  were  of  the  Jackson  type.  The 
national  Ministry  of  Agriculture  kept 
records  of  the  fruit  fly  finds  for  each 
trap,  updating  the  records  each  time  the 
traps  were  checked,  and  made  the 
records  available  to  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
upon  request.  The  records  were 
maintained  for  at  least  1  year. 

7.  All  shipments  of  papayas  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  national 
Ministry  of  Agriculture  stating  that  the 
papayas  were  grown,  packed,  and 
shipped  in  accordance  with  the 
provisions  of  this  section. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  May  27, 
1997.  We  received  11  comments  by  that 
date.  They  were  from  representatives  of 
industry  and  State  governments.  Six  of 
the  commenters  supported  the  proposed 
rule  in  its  entirety.  The  remaining  5 
commenters  had  reservations  about 
specific  provisions  of  the  proposed  rule. 
Of  those  5  commenters,  3  commenters 
had  concerns  about  the  proposed 
imp>ortation  of  papayas  from  Brazil. 
Upon  fuither  review  and  consideration 
of  this  issue,  we  decided  to  finalize  all 
portions  of  our  March  27, 1997, 
proposed  rule  except  the  portion 
concerning  papayas  from  Brazil.  (See 
Docket  No.  96-046-3  at  62  FR  50231- 
50237,  September  25,  1997.) 

We  published  another  document  in 
the  Federal  Register  on  September  25, 
1997,  (Docket  No.  96-046-2.  62  FR 
50260-50262)  that  reopened  and 
extended  the  comment  period  on  that 
portion  of  the  proposed  rule  concerning 
the  importation  of  papayas  from  Brazil, 
and  also  proposed  additional  conditions 
for  the  importation  of  papayas  from 
Brazil  and  Costa  Rica.  These  additional 
conditions  included  hot  water  treatment 
and  a  requirement  that  certain  actions 
be  taken  if  Medfly  captures  reached 
certain  levels  in  papaya  production 
areas.  These  additional  conditions  were 
proposed  to  help  further  prevent  the 
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introduction  into  the  United  States  of 
plant  pests,  including  fruit  flies,  that 
may  be  associated  with  the  papayas. 

Comments  on  the  proposed 
conditions  for  importing  papayas  from 
Brazil  and  Costa  Rica,  including  the 
additional  conditions,  were  required  to 
be  received  on  or  before  October  27, 
1997.  We  received  32  comments  by  that 
date.  They  were  from  representatives  of 
industry,  universities,  and  State 
governments,  and  from  a  member  of 
Congress.  Eight  commenters  supported 
the  provisions  of  the  proposal, 
including  the  additional  conditions.  The 
remaining  24  commenters  expressed 
various  concerns  about  the  proposal. 
Their  concerns  are  discussed  below. 

Comment:  APHIS  acloiowledges  that 
Medfly  and  South  American  fruit  fly  ■ 
pose  a  significant  risk  to  American 
agriculture.  APHIS  also  acknowledges 
that  these  pests  meet  the  international 
criteria  for  designation  as  quarantine 
pests.  Further,  APHIS  recognizes  that 
papayas  from  Brazil  are  coming  from  an 
area  infiested  with  Medfly  and  South 
American  fruit  fly.  Therefore,  because  of 
the  pest  risk  posed  by  the  importation 
into  the  United  States  of  papayas  from 
Brazil,  the  proposal  should  be 
withdrawn. 

Response:  The  North  American  Plant 
Protection  Organization  (NAPPO) 
defines  "quarantine  pest"  as  a  "pest  of 
potential  economic  importance  to  the 
area  endangered  thereby  and  not  present 
in  that  area,  or  present  there  but  not 
widely  distributed  and  being  officially 
controlled."  ■  Based  on  this  definition, 
we  agree  that  Medfly  and  South 
American  friut  fly  are  quarantine  pests 
that,  if  established  in  the  United  States, 
could  cause  economic  losses  to  U.S. 
producers  of  fruit  fly  host  crops. 
Therefore,  in  order  to  prevent  the 
introduction  and  establishment  in  the 
United  States  of  Medfly  and  South 
American  fruit  fly,  we  allow  foreign 
fruit  fly  host  crops  to  be  imported  into 
the  United  States  only  under  the 
following  conditions:  (1)  If  those  crops 
originate  from  a  fruit  fly-free  area;  or  (2) 
if  those  crops  are  treated  with  an 
approved  treatment  that  has  been 
determined  to  prevent  the  adult 
emergence  of  fruit  flies;  or  (3)  if  those 
crops  are  subject  to  other  appropriate 
and  effective  mitigation  measures,  such 
as  a  combination  of  phytosanitary 
measures,  taken  to  prevent  the 
introduction  of  fruit  flies  into  the 
United  States. 

The  State  of  Espirito  Santo.  Brazil, 
where  papayas  for  importation  into  the 
United  States  will  be  grown,  does  have 


'  NAPPO  Compendium  of  Phytosanitary  Terms, 
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established  populations  of  both  Medfly 
and  South  American  fruit  fly.  However, 
in  order  to  be  eligible  for  importation 
into  the  United  States,  papayas  from 
Espirito  Santo,  Brazil,  must  be  grown, 
treated,  packed,  and  shipped  in 
accordance  with  certain  phytosanitary 
requirements  imposed  to  ensure  that  the 
papayas  do  not  introduce  these  pests 
into  \he  United  States.  The  most 
important  of  these  requirements  is  that 
the  papayas  for  importation  must  be  less 
than  one-half  ripe.  Research  conducted 
in  Brazil,  as  well  as  other  research, 
including  surveys  and  studies 
conducted  prior  to  the  papaya  import 
program  in  Costa  Rica,  and  our 
experience  conducting  the  Costa  Rican 
papaya  import  program,  demonstrates 
that  papayas  in  any  stage  of  ripeness  are 
not  a  preferred  host  for  Medfly  or  South 
American  fruit  fly.  This  research  also 
shows  that  papayas  that  are  less  than 
one-half  ripe  are  not  a  host  for  Medfly 
or  South  Ajnerican  fruit  fly.  For 
example,  in  a  study  conducted  in  Brazil, 
more  than  100,000  papayas  of  all 
ripeness  degrees,  green  to  fully  ripe 
(entirely  yellow),  were  collected  in 
commercial  groves  in  Espirito  Santo. 
Under  these  natural  conditions,  none  of 
the  papayas,  not  even  fully  ripe 
papayas,  contained  fruit  fly  larvae. 
Under  forced  conditions  (e.g.,  cage  tests, 
where  Medfly  and  South  American  fruit 
fly  are  confined  in  cages  with  ripening 
papayas),  Medfly  and  South  American 
fruit  fly  only  attacked  fully  ripe 
papayas.  Therefore,  we  are  confident 
that  papayas  from  Brazil  that  are  less 
than  one4ialf  ripe  present  a  negligible 
risk  of  introducing  Medfly  or  South 
American  fruit  fly  into  the  United 
States. 

As  an  additional  precaution,  however, 
we  proposed  other  mitigation  measures, 
in  the  form  of  phytosanitary 
requirements,  for  papayas  from  Brazil 
before  thty  may  be  imported  into  the 
United  States.  These  mitigation 
measures  include  field  sanitation 
measures  to  ensure  that  culls  or  fallen 
fruit,  which  may  attract  Medfly  or  South 
American  fruit  fly,  are  kept  out  of 
papaya  production  areas;  packing 
requirements  to  ensure  that  once  the 
papayas  are  picked  and  packed,  they 
will  not  be  susceptible  to  fruit  fly 
infestation;  hot  water  treatment  to 
further  reduce  the  pest  risk  associated 
with  the  papayas;  and  trapping 
requirements  to  monitor  the  fruit  fly 
population  in  papaya  production  areas 
and  to  take  action  jf  that  population 
exceeds  a  certain  level.  These  additional 
phytosanitary  requirements  form  a 
systems  approach  to  pest  mitigation; 
that  is,  these  conditions  constitute  a 


framework  of  overlapping,  redundant 
safeguards  that  together  minimize  the 
pest  risk  associated  with  papayas  from 
Brazil. 

In  light  of  all  of  these  factors,  we 
believe  that  there  is  an  insignificant  risk 
of  introducing  Medfly  or  South 
American  fruit  fly  in  shipments  of 
papayas  imported  into  the  United  States 
from  Brazil.  Therefore,  we  are  making 
no  changes  to  the  proposal  in  response 
to  this  comment. 

Comment:  If  the  risk  of  pest 
introduction  associated  with  Brazilian 
papayas  is  so  great  as  to  prohibit  their 
movement  into  Hawaii,  then  the  fruit 
should  also  be  barred  &t)m  entering 
other  States  that  have  crops  and 
climates  adequate  to  support  the 
establishment  of  Medfly  and  South 
American  fruit  fly  populations. 
Examples  of  such  States  are  Florida, 
California,  Texas,  and  Arizona.  We 
believe  that  the  proposal  discriminates 
against  the  continental  growers  of 
papayas  in  £ivor  of  Hawaiian  growers. 

Response:  Papayas  finm  Brazil  will 
not  be  allowed  to  move  into  Hawaii 
because  of  the  papaya  fruit  fly 
[Toxotrypana  curvicauda).  Papaya  fruit 
fly  does  not  occur  in  Hawaii,  but  it  is 
reported  to  occur  in  other  U.S.  papaya 
production  areas.  As  such,  papaya  fruit 
fly  is  not  a  quarantine  pest  for  most 
places  in  the  United  States,  but  it  is  for 
Hawaii.  Papaya  fruit  fly  occurs  in  Brazil, 
but  has  only  been  reported  in  areas 
outside  of  commercial  papaya 
production  areas.  However,  Brazil  does 
not  have  any  official  controls  in  place  to 
prevent  the  spread  of  papaya  fruit  fly 
into  commercial  papaya  production 
areas.  As  such,  we  are  prohibiting  the 
movement  of  papayas  from  Brazil  and 
Costa  Rica  into  Hawaii  as  a 
precautionary  meastire  to  prevent  the 
introduction  of  papaya  frvut  fly  into 
Hawaii.  This  final  rule  includes  a 
requirement  at  §  319.56-2w(f)  that  all 
cartons  in  which  papayas  are  packed 
must  be  stamped  "Not  for  importation 
into  or  distribution  in  HI."  However,  for 
the  reason  discussed  above,  v^  are  not 
restricting  the  movement  of  papayas 
from  Brazil  into  papaya-producing  areas 
on  the  mainland  United  States. 

Comment:  Why,  if  Hawaii  is  required 
to  spend  several  hundreds  of  thousands 
of  dollars  on  treatment  chambers  in 
order  to  move  Hawaiian  papayas 
interstate  to  the  mainland  United  States, 
are  locations  like  Brazil  and  Costa  Rica 
free  to  send  papayas  to  the  mainland 
United  States  without  treatments? 

Response:  Because  of  the  occurrence 
of  Oriental  fruit  fly,  a  pest  that  will 
attack  papayas  in  all  ripeness  stages, 
papayas  from  Hawaii  must  undergo  a 
stand-alone  treatment  that  will  prevent 


UMI 


Federal  Register /Vol.  63,  No.  49 /Friday,  March  13,  1998 /Rules  and  Regulations  12385 


the  adult  emergence  of  fruit  flies.  The 
treatment  may  be  conducted  either  prior 
to  interstate  movement  to  the  mainland 
United  States  or  in  a  non-fruit  fly- 
supporting  area  of  the  mainland  United 
States.  At  present,  the  approved 
treatments  for  fresh  papayas  from 
Hawaii  are  vapor-heat  treatment,  in 
accordance  with  §  318.13-4b; 
irradiation  treatment,  in  accordance 
with  §  318.13-4f;  and  high  temperature 
forced  air  treatment,  in  accordance  with 
the  PPQ  Treatment  Manual, 
incorporated  by  reference  at  §  300.1.  In 
Brazil  and  Costa  Rica,  where  Oriental 
fruit  fly  does  not  occur,  a  systems 
approach  to  pest  management  that  does 
not  include  a  stand-alone  treatment  to 
prevent  the  adult  emergence  of  fruit 
flies  has  been  determined  to  be  adequate 
to  mitigate  the  risk  ofintroducing  into 
the  United  States  injurious  plant  pests 
that  may  be  associated  with  the 
papayas. 

Comment:  Hawaii  experiences  a 
higher  level  of  fruit  fly  infestation  in  its 
papayas  because  of  incidences  of 
blossom  end  defect,  a  defect  found  in 
some  Solo  type  papayas.  The  increased 
risk  of  fruit  fly  infestation  associated 
with  blossom  end  defect  in  papayas 
from  Brazil  has  not  been  addressed  by 
the  phytosanitary  requirements  in  the 
proposal.  It  would  be  impossible  to 
detect  larval  infestations  in  papayas 
with  blossom  end  defect  at  the  U.S.  port 
of  arrival  because  APHIS  inspections  at 
the  port  of  arrival  are  only  a  very  small 
sampling  of  total  imports.  Measures, 
including  additional  treatment  of 
papayas,  should  be  taken  to  mitigate 
this  risk  before  papayas  from  Brazil  are 
allowed  into  the  United  States. 

Response:  Certain  Hawaiian  papayas 
exhibit  blossom  end  defect,  which 
occurs  from  abnormal  placental  growth 
near  the  blossom  end  of  the  fruit. 
Papayas  with  blossom  end  defect  have 
a  scar  on  the  blossom  end  of  the  fruit 
and,  as  a  result  of  the  defect,  may  have 
a  small  opening  in  the  skin  and  flesh  of 
the  fruit  mat  leads  into  the  seed  cavity 
of  the  papaya.  This  defect  is  associated 
with  a  high  risk  of  infestation  of 
Oriental  fruit  fly,  but  no  written  reports 
associate  blossom  end  defect  with 
infestation  of  Medfly  or  South  American 
fruit  fly.  While  an  exceedingly  high 
density  of  Oriental  fruit  fly  exists  in 
Hawaii,  Oriental  fruit  fly  does  not  occur 
in  Brazil  or  Costa  Rica.  As  such,  we  do 
not  believe  that  the  presence  of  blossom 
end  defect  in  papayas  from  Brazil  or 
Costa  Rica  increases  the  pest  risk 
associated  with  the  importation  of  those 
papayas.  Therefore,  we  are  making  no 
changes  to  the  proposal  in  response  to 
this  comment. 


Comment:  If  Medflies  do  not  infest 
less  than  one-half  ripe  papayas,  as  the 
proposal  indicates,  how  did  the 
Hawaiian  papaya  program  allow  fruit 
flies  to  enter  California  inside  one- 
quarter  ripe  fruit? 

Response:  In  February  1987,  the 
California  Department  of  Food  and 
Agriculture  (CDFA)  found  live  Oriental 
fruit  fly  larvae  in  13  quarter-ripe 
papayas  that  had  moved  interstate  from 
Hawaii  to  the  mainland  United  States 
with  a  hot  water  treatment  consisting  of 
a  two-stage  hot  water  dip.  All  of  the 
infested  papayas  exhibited  blossom  end 
defect.  At  that  time,  Hawaii  believed 
that  further  introductions  of  Oriental 
fruit  fly  onto  the  mainland  United  States 
could  be  prevented  by  safeguards 
instituted  in  packinghouses  in  Hawaii. 
All  papayas  exhibiting  imevenness  in 
ripening  (through  surface  color  of  the 
■papaya),  a  symptom  of  blossom  end 
defect,  would  be  removed  from 
shipments  of  papayas  moving  to  the 
mainland  at  the  packinghouse.  In  1989, 
however,  CDFA  again  discovered  live 
Oriental  fruit  fly  larvae  in  Hawaiian 
papayas  that  had  been  treated  with  a 
two-stage  hot  water  dip,  but  as  before, 
all  of  the  infested  papayas  exhibited 
blossom  end  defect.  Therefore,  we 
subsequently  discontinued  the  interstate 
movement  of  papayas  from  Hawaii  that 
had  been  treated  with  the  two-stage  hot 
water  treatment. 

As  noted  above.  Oriental  fruit  fly  does 
not  occur  in  Brazil  or  Costa  Rica. 
Therefore,  we  remain  confident  that  less 
than  one-half  ripe  papayas  from  Brazil 
and  Costa  Rica  present  an  insignificant 
risk  of  introducing  fruit  flies  into  the 
United  States. 

Comment:  APHIS  allows  papayas 
from  Belize  to  be  imported  without 
treatment  only  if  the  papayas  originate 
from  a  Medfly-free  area  in  BeUze. 
Papayas  may  be  imported  from  other 
parts  of  Belize  that  are  not  Medfly-free 
areas  only  with  treatment  for  Medfly. 
The  conditions  for  the  importation  of 
papayas  from  Brazil  need  to  match  the 
conditions  for  the  importation  of 
papayas  from  Belize.  Therefore,  as  it  has 
for  papayas  from  Belize,  APHIS  needs  to 
require  a  stand-alone  treatment  that  will 
prevent  the  adult  emergence  of  fruit 
flies  for  all  papayas  originating  from  a 
Medfly-infested  area. 

Response:  Under  §  319.56-2t,  papayas 
from  Belize  are  eligible  for  importation 
into  the  United  States  without  treatment 
if  the  papayas  originate  from  the 
Medfly-fiee  districts  of  Cayo,  Corozal,  or 
Orange  Walk,  or  from  the  Medfly-free 
portion  of  the  district  of  Stann  Creek,  in 
Belize.  Under  §  319.56-2x,  papayas 
from  other  districts  of  BeUze  are  eligible 
for  importation  into  the  United  States  if 


the  papayas  are  treated  for  Medfly. 
However,  no  papayas  from  Belize  may 
enter  Hawaii  because  of  the  risk  of 
introducing  papaya  fruit  fly 
[Toxotrypana  curvicauda]  into  Hawaii. 

The  regulations  for  the  importation  of 
papayas  from  Belize  do  not  provide  any 
requirements  for  the  ripeness  of  papayas 
eligible  for  importation  into  the  United 
States;  papayas  imported  from  Belize 
may  be  of  any  ripeness,  including  fully 
ripe.  In  addition,  the  regulations  for  the 
importation  of  papayas  from  districts  in 
Belize  that  are  not  Medfly-free  do  not 
provide  conditions  for  the  grovirlng, 
packing,  or  shipping  of  papayas. 
Therefore,  no  measures  are  required  in 
those  areas  in  Belize  where  Medfly 
occurs  to  prevent  Medfly  infestation  of 
papayas.  As  such,  we  require  that 
papayas  originating  from  an  area  of 
BeUze  that  is  not  Medfly-free  undergo  a 
treatment  that  prevents  the  adult 
emergence  of  Medfly. 

Unlike  the  requirements  for  papayas 
from  Belize,  the  requirements  for 
papayas  from  Brazil  and  Costa  Rica 
concentrate  on  preventing  fruit  fly 
infestation  of  the  papayas.  As  discussed 
earlier,  we  proposed  a  systems  approach 
for  the  importation  of  papayas  from 
Brazil  and  Costa  Rica  that  includes 
requireftents  for  the  ripeness  of  papayas 
eligible  for  importation;  requirements 
for  the  growing,  packing,  and  shipping 
of  the  papayas;  and  requirements  for 
trapping  in  papaya  production  areas. 
Taken  together,  these  phytosanitary 
.measures  are  as  effective  in  preventing 
the  introduction  of  Medfly  into  the 
United  States  as  a  treatment  designed  to 
prevent  the  adult  emergence  of  Medfly. 
Therefore,  we  are  making  no  changes  to 
the  proposal  in  response  to  this 
comment. 

Comment:  For  the  proposed  systems 
approach,  APHIS  has  not  supplied 
objectively  measured,  statistically  valid 
quantification  of  either  the  risks 
themselves  or  the  efficacy  of  each 
individual  mitigation  measure.  Without 
such  measurements,  such  a  program  has 
no  validity,  no  standard  for  evaluation, 
and,  in  fact,  no  substance. 

Response:  Research  from  Brazil  and 
Costa  Rica  substantially  demonstrates 
that  there  is  very  little  risk  involved 
with  importing  papayas  that  are  one- 
half  or  less  ripe  into  the  United  States. 
Yet  to  further  reduce  the  pest  risk 
associated  with  papayas  from  Brazil,  we 
are  requiring  certain  phytosanitary 
measures  be  taken  in  the  fields  and 
packinghouses  of  Brazil  and  Costa  Rica, 
as  discussed  earlier.  However,  each 
individual  measure  is  not  intended  to 
act  as  a  stand-alone  treatment  for 
Medfly,  South  American  fruit  fly,  or  any 
other  pest.  These  are  overlapping. 
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redundant  measures  that  collectively 
form  a  systems  approach  to  the 
importation  of  papayas  from  Brazil. 
Therefore,  we  see  no  need  to  assess  the 
efficacy  of  each  part  of  the  systems 
approach,  but  to  determine  the 
effectiveness  of  the  components  as  a 
whole.  Assessment  of  the  phytosanitary 
measures,  and  of  the  success  of  the 
Costa  Rican  papaya  import  program, 
which  is  based  on  similar  measures, 
demonstrate  that  the  systems  approach 
we  will  apply  to  the  importation  of 
papayas  from  Brazil  is  effective  in 
minimizing  the  pest  risk  associated  with 
the  importation  of  papayas  from  Brazil 
to  an  insignificant  level. 

Comment:  Taken  together,  do  the 
conditions  of  the  systems  approach  to 
manage  the  pest  risk  associated  with 
Brazilian  papayas  ensure  a  probit  9  level 
of  quarantine  security? 

Response:  Individually,  the 
conditions  included  in  the  systems 
approach  are  not  adequate  to  reduce  to 
an  acceptable  level  the  risk  of  the 
introduction  into  the  United  States  of 
injurious  plant  pests;  in  other  words,  no 
one  condition  is  intended  as  a  stand- 
alone treatment  for  the  pests  associated 
with  i>apayas  from  Brazil.  Taken 
together,  however,  the  conditions  for 
papayas  from  Brazil  are  sufficierif  to 
mitigate  the  risk  of  the  introduction  of 
injurious  plant  pests  associated  with 
papayas  from  Brazil. 

Probit  9  level  of  security  refers  to  a 
level  of  effectiveness  for  a  treatment. 
Probit  9  security  means  that  no  more 
than  32  out  of  1,000.000  treated 
individuals  (such  as  fruit  flies)  will  pass 
through  treatment  and  still  emerge  as 
adults.  Determining  the  efficacy  of  the 
Brazilian  papaya  systems  approach  is 
very  different  from  determining  the 
efficacy  of  a  probit  9  treatment.  As 
discussed  earlier,  research  has  shown 
that  less  than  one-half  ripe  papayas  are 
not  a  host  for  Medfly  or  South  American 
fruit  fly,  so  we  would  not  expect  to  find 
Medfly  or  South  American  fruit  fly  in 
papayas  imported  from  either  Brazil  or 
Costa  Rica.  The  addition  of  other 
multiple  safeguards  for  papayas  from 
Brazil  and  Costa  Rica  will  ensure 
quarantine  security. 

As  mentioned  earlier,  under  a  systems 
approach  similar  to  the  one  proposed 
for  papayas  from  Brazil,  papayas  from 
Costa  Rica  have  been  imported  into  the 
United  States  since  1992,  and  the  Costa 
Rican  system  has  proven  successful 
against  the  introduction  of  exotic  plant 
pests  into  the  United  States  in  papayas 
from  Costa  Rica. 

Comment:  No  reliable,  peer-reviewed 
research  exists  that  adequately 
demonstrates  that  Solo  type  papayas 
that  are  less  than  one-half  ripe  pose 


little  risk  of  harboring  Medfly  or  South 
American  fruit  fly.  Therefore,  it  must  be 
concluded  that  Solo  type  papayas  that 
are  less  than  one-half  ripe  are  hosts  for 
Medfly  and  South  American  fruit  fly.  As 
such,  APHIS  should  not  allow  Brazilian 
papayas  to  enter  the  United  States 
unless  a  stand-alone  quarantine 
treatment,  such  as  vapor  heat  or 
irradiation  treatment,  is  required  for  the 
papayas. 

Response:  The  research  conducted  by 
officials  in  Brazil,  Costa  Rica,  and 
Hawaii  was  critically  reviewed  by  U.S. 
Department  of  Agriculture  (USDA) 
personnel  and  found  to  be  satisfactory. 
This  research  demonstrates  that  less 
than  one-half  ripe  papayas  (shell  surface 
no  more  than  one-quarter  yellow, 
surrounded  by  light  green)  are  not  a  host 
for  Medfly  or  South  American  firuit  fly. 
Further,  Held  and  cage  tests  conducted 
in  Costa  Rica  and  Brazil  demonstrate 
that  fully-ripe  papayas  are  not  a 
preferred  host  of  Medfly  or  South 
American  fruit  fly. 

In  field  tests  in  Costa  Rica,  papayas 
were  purposely  left  on  trees  so  that  all 
stages  of  ripeness  were  represented  at 
all  times,  and  fields  growing  papayas  for 
survey  were  not  treated  with  pesticides. 
Approximately  100,000  papayas  were 
examined  over  the  course  of  3  years.  No 
Anastrepha  spp.  of  fruit  flies  were 
found  in  any  of  the  papayas,  even  in 
almost  fully  ripe  fruits,  and  no  Medflies 
were  found  in  papayas  that  were  one- 
half  ripe  or  less.  In  those  100,000 
papayas,  only  6  Medfly  larvae  were 
found  in  fruit  that  was  three-quarters 
ripe  or  more.  Those  6  larvae,  plus  trap 
catches  in  the  areas  where  research  was 
conducted  in  Costa  Rica,  indicate  that 
Medflies  were  present  in  the  area,  but 
that  Medflies  do  not  prefer  papayas, 
especially  papayas  that  are  less  than 
one-half  ripe. 

Further,  in  forced  tests  in  Costa  Rica, 
no  Medfly  or  Anastrepha  spp.  larvae 
were  found  in  papayas  that  were  green 
to  quarter-ripe,  and  only  one  larva  was 
found  in  a  half-ripe  papaya. 

In  addition,  as  discussed  earlier,  in 
field  tests  in  Brazil,  over  100,000 
papayas  of  all  ripeness  stages  (green  to 
fully  ripe)  were  collected  in  papaya 
groves.  No  fruit  flies  were  found  in  any 
of  the  papayas.  Therefore,  in  the 
Brazilian  survey,  even  when  fruit  was 
allowed  to  fully  ripen  in  the  field,  it  did 
not  contain  any  fruit  fly  eggs  or  larvae. 
Further,  in  forced  tests  in  Brazil, 
oviposition  (i.e.,  the  laying  of  eggs)  was 
only  evident  in  fully  ripe  or  overripe 
papayas.  The  results  of  these  tests  and 
the  tests  conducted  in  Costa  Rica 
confirm  that  papayas  that  are  less  than 
one-half  ripe  are  not  hosts  of  Medfly  or 
South  American  fruit  fly.  Therefore,  we 


are  making  no  changes  to  the  proposed 
rule  in  response  to  this  comment. 

Comment:  The  research  conducted  in 
Brazil,  on  which  you  based  your 
proposal  to  allow  papayas  from  Brazil  to 
be  imported  into  the  United  States, 
should  not  be  so  old.  The  experiments 
need  to  be  conducted  again  in  order  to 
affirm  that  Espirito  Santo's  papayas  are 
free  of  fruit  fly  infestation.  Experiments 
and  studies  also  need  to  be  carried  out 
for  a  longer  period  of  time.  In  addition, 
the  research  should  include  information 
on  more  than  three  farms  of  unknown 
size  and  location. 

Response:  The  research  that  Brazil 
provided  for  our  review  was  determined 
to  be  sufficient  by  USDA  quarantine 
specialists  employed  by  the  Agricultural 
Research  Service  of  USDA.  The  date  of 
the  research  does  not  appear  to  be 
relevant,  but  in  any  case,  the  research 
conducted  in  Brazil  was  not  the  only 
research  we  used  to  support  our 
proposal  to  allow  papayas  from  Brazil  to 
be  imported  into  the  United  States.  As 
discussed  earlier,  we  also  based  our 
decision  to  propose  the  importation  of 
papayas  from  Brazil  on  research 
conducted  in  Costa  Rica  and  Hawaii. 
Therefore,  we  see  no  need  for  additional 
research  in  order  to  finalize  this 
proposal. 

Comment:  In  APHIS'  June  1995 
technical  report  ("Determination  of 
'Solo'  Papaya  Status  as  Fruit  Fly 
[Tepbritidae]  Host  in  Espirito  Santo 
State,  Brazil,  With  Quarantine 
Objectives"),  the  following  quotation 
was  attributed  to  Jiron  and  Hedstrom 
(1988):  "In  Costa  Rica,  except  the 
papaya  fruit  fly,  all  tephritid  fruit  flies 
do  not  infest  in  natural  conditions  the 
solo-type  papayas  before  an  advanced 
degree  of  ripeness  is  reached."  Papaya 
was  not  a  part  of  this  study. 

Additionally,  in  the  same  technical 
report,  APHIS  states  that  50  papayas  of 
each  ripeness  stage  were  harvested  in 
the  entire  orchard  in  one  of  the  tests 
conducted  in  Brazil.  If  papayas  were 
collected  from  the  entire  orchard,  does 
that  mean  that  some  of  those  papayas 
were  collected  from  insecticide-treated 
areas? 

Further,  the  authors  of  the  technical 
report  conclude  that  trap  catches 
indicate  that  Medfly  and  South 
American  fruit  fly  do  not  prefer 
papayas;  I  disagree  with  this  conclusion. 
Trap  catches  will  not  indicate  fruit  fly 
preference;  a  choice  test  will  do  this. 

Response:  Regarding  the  quote 
attributed  to  Jiron  and  Hedstrom,  we 
agree  that  the  citation  is  incorrect,  but 
the  content  of  the  statement  (i.e.,  that 
fruit  flies  do  not  infest  in  natural 
conditions  Solo  type  papayas  before  an 
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advanced  degree  of  ripeness  is  reached) 
is  accurate. 

In  response  to  the  question 
concerning  the  collection  of  papayas,  no 
insecticides  were  applied  to  areas  where 
papayas  were  harvested  for  tests 
conducted  in  Brazil. 

Regarding  one  of  the  conclusions  of 
the  technical  report,  the  authors  used 
the  word  "indicate"  as  a  synonym  for 
"suggest,"  and  Held  and  cage  tests, 
including  a  choice  test,  proved  their 
suggestion  that  Medfly  and  South 
American  fruit  fly  do  not  prefer 
papayas.  We  regret  any 
misunderstanding,  however,  and  believe 
it  would  have  been  more  appropriate  to 
say  that  trap  catches  and  field  and  cage 
tests  indicate  that  papaya  is  not  a 
preferred  host  of  Medfly  or  South  * 
American  fruit  fly. 

Comment:  If  no  insecticide  was 
applied  in  areas  where  papayas  were 
harvested  for  this  test,  which 
insecticides  were  applied  in  other  areas? 
Were  these  areas  surrounding  the 
experimental  areas?  This  may  have 
interfered  with  fruit  fly  population 
density. 

Response:  During  field  experiments, 
no  insecticides  were  applied  in 
experimental  fields  in  Brazil,  and,  based 
on  trapping  data,  we  know  that  fruit 
flies  were  present  in  those  fields. 
Therefore,  during  field  tests,  fruit  flies 
could  have  infested  the  papayas,  but,  as 
discussed  earlier,  no  fruit  fly  larvae 
were  found  in  papayas  at  any  stage  of 
ripeness. 

Brazil's  resesux:h  does  not  provide 
information  on  the  types  of  insecticides, 
if  any,  applied  in  other  areas.  However, 
we  do  not  believe  that  the  application 
of  pesticides  in  other  areas,  including 
areas  surrounding  experimental  fields, 
would  have  significantly  affected  fruit 
fly  populations  in  experimental  fields. 

Based  on  the  time  of  year,  ambient 
temperature,  and  other  factors,  the 
density  of  the  fruit  fly  population  in  a 
given  area  fluctuates  naturally.  For  that 
and  the  other  reasons  discussed,  we 
designed,  as  part  of  our  systems 
approach  for  the  importation  of  papayas 
from  Brazil  and  Costa  Rica,  trapping 
thresholds  for  Medfly  and  South 
American  fruit  fly  to  either  trigger 
mitigation  measures  or  halt  papaya 
imports  into  the  United  States  from 
specific  papaya  production  areas  in 
Brazil.  These  trapping  thresholds, 
combined  with  the  other  components  of 
our  systems  approach  for  the 
importation  into  the  United  States  of 
papayas  from  Brazil,  will  provide 
protection  against  the  introduction  into 
the  United  States  of  Medfly  and  South 
American  fruit  fly. 


Comment:  In  the  Brazilian 
experiments,  if  stage  4  and  5  papayas 
(papayas  more  than  one-half  ripe)  were 
examined  for  larvae  in  the  same  day  of 
harvest,  why  were  they  not  examined 
for  fruit  fly  eggs  the  same  day  of  harvest 
as  well?  Why  were  stage  1,  2,  and  3 
papayas  (1  and  2  being  less  than  one- 
half  ripe,  3  being  half-ripe)  only  left  at 
room  temperature  for  2-4  days?  Medfly 
eggs  hatch  in  4  days,  but  may  require 
longer.  Also,  why  was  the  number  of 
pupae  emerging  from  the  papaya  not 
looked  into?  The  nvmiber  of  pupae 
should  have  been  assessed. 

Response:  The  life  stages  of  a  finit  fly 
occur  in  order  as  follows:  egg,  larva, 
pupa,  adult.  The  experiments  conducted 
in  Brazil  focused  on  examinatione  for 
fruit  fly  larvae  for  two  reasons.  First, 
fixiit  fly  eggs  are  more  difficult  to  detect 
during  inspection  than  fruit  fly  larvae. 
Second,  if  fruit  fly  eggs  are  detected 
during  inspection,  it  is  impossible  to 
determine,  without  waiting  for  the  eggs 
to  hatch,  whether  those  eggs  will  hatch 
viable  larvae  that  will  develop  into 
adults.  For  those  reasons,  no  papayas, 
including  stage  4  and  5  papayas,  were 
examined  for  fruit  fly  eggs. 

In  examining  for  larval  development 
in  papayas,  the  Brazilian  experiments 
concentrated  on  finding  the  earliest  life 
stage  that  is  readily  detectable  and  that 
marks  the  progress  of  a  viable,  fertile, 
adult  fruit  fly.  Stage  1,  2,  and  3  papayas 
were  left  at  room  temperature  for  2—4 
days  because  that  amount  of  time  allows 
for  larvae  in  the  fruit  to  develop  to  a 
sufficient  size  for  easy  detection. 

Because  of  the  lack  of  larvae  finds  in 
Brazilian  papayas,  it  was  not  necessary 
to  assess  the  number  of  pupae  emerging 
fit)m  papayas.  If  there  are  no  larvae, 
then  there  will  be  no  pupae. 

Comment:  In  Brazil's  1993  field  cage 
test,  how  many  cages  were  used  per 
test?  In  the  1993  tests,  the  number  of 
fruit  flies  per  cage  is  quite  low 
considering  the  dimensions  of  the  cage. 
In  the  1994  field  cage  test,  how  many 
fruit  flies  were  used  per  cage?  In  both 
tests,  were  the  flies  used  fertile?  What 
is  the  proportion  of  ripe  to  green  fruit 
in  the  cages  for  each  test? 

Response:  In  the  five  cage  tests 
conducted  during  1993-94,  one  cage 
was  used  per  test.  In  certain  tests,  there 
was  an  average  of  50  female  Medflies 
released  per  cage,  and  in  other  tests, 
between  17  and  41  female  South 
American  fruit  flies  released  per  cage. 
We  believe  that  those  are  sufficient 
numbers  to  ensure  valid  tests. 

The  fruit  flies  used  in  all  of  the  tests 
were  fertile,  as  is  evident  ft-om  the  fruit 
fly  larvae  found  in  fully-ripe  and 
overripe  papayas  that  were  used  in  the 
cage  tests. 


The  proportion  of  stage  1  papayas  to 
stage  5  papayas  in  the  cage  tests  varied 
from  approximately  1:1  to 
approximately  2:1. 

Comment:  During  cage  tests,  what 
were  the  ambient  conditions  in  the 
infestation  cages  during  oviposition 
periods? 

Response:  The  ambient  conditions 
during  oviposition  periods  were  not 
reported,  but  because  of  the  fruit  fly 
larvae  detections  in  ripe  and  overripe 
fruit  used  in  tests,  it  is  evident  that 
those  conditions  were  suitable  for 
survival  of  the  eggs. 

Comment:  Since  a  two-choice  test 
(guava  vs.  papaya)  was  conducted  in 
1994,  was  a  one-choice  test  considered 
after? 

Response:  No.  The  two-choice  test 
was  conducted  in  1994,  after  a  single 
choice  test  had  already  been 
administered  in  1993.  We  do  not  believe 
that  it  is  necessary  to  re-administer  a 
single  choice  test  when  the  results  from 
the  first  were  available  and  acceptable. 

Comment:  Are  the  conditions  (fruit  fly 
trap  catches,  sanitation  of  papaya  fields, 
etc.)  of  Guanacaste,  San  Jose,  and  Punta 
Arenas,  Costa  Rica  similar  to  those  in 
Espirito  Santo,  Brazil? 

Response:  Generally,  yes,  and  areas  in 
both  Costa  Rica  and  Brazil  that  are 
producing  papayas  for  importation  into 
the  United  States  have  to  meet  the  same 
requirements,  with  the  exception  that 
areas  in  Costa  Rica  do  not  have  a 
threshold  requirement  for  South 
American  fruit  fly  captures  because 
South  American  fiiiit  fly  does  not  occur 
in  Costa  Rica.  The  Anastrepha  spp.  that 
occurs  in  Costa  Rica  feeds  on  different 
hosts  than  Brazil's  South  American  fhiit 
fly,  and  is  not  under  any  circumstances 
a  pest  of  papaya. 

Comment:  Even  if  papayas  are 
considered  an  occasional  host  of  both 
Medfly  and  South  American  fruit  fly. 
the  presence  of  imsanitary  field 
conditions  (e.g.,  abandoned  fields)  may 
cause  papayas  in  Brazil  to  become 
common  hosts  for  both  Medfly  and 
South  American  fruit  fly. 

Response:  According  to  research 
conducted  in  Brazil  and  Costa  Rica, 
only  fuHy  ripe  papayas  may  be 
considered  an  occasional  host  of  Medfly 
or  South  American  fruit  fly. 

Further,  under  our  systems  approach, 
papayas  from  Brazil  and  Costa  Rica  will 
only  be  allowed  to  be  imported  into  the 
United  States  if  they  are  grown,  packed, 
and  shipped  under  the  conditions 
specified  in  this  rule,  which  include 
field  sanitation  measures  and  trapping 
in  production  areas.  If  there  are 
abandoned  groves  nearby,  and  these 
groves  draw  fruit  flies  to  commercial 
papaya  production  areas,  trapping  will 
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detect  increasing  fruit  fly  populations, 
and  control  measures  or,  if  necessary,  a 
halt  to  shipments  will  be  required  if 
fruit  fly  populations  exceed  stated 
levels.  The  trapping  requirements  and 
thresholds  are  discussed  in  detail 
below.  Therefore,  we  are  making  no 
changes  to  the  proposal  in  response  to 
this  comment. 

Comment:  The  proposed  fruit  fly 
trapping  requirements  are  inadequate 
for  quarantine  security.  No  traps  are 
required  in  highly  sensitive  areas,  such 
as  sites  of  other  fruit-fly  host  plants, 
packing  houses,  abandoned  groves,  or 
cull  piles.  The  stated  thresholds  for 
action  are  so  high  as  to  be  meaningless; 
an  infestation  would  have  to  be  of 
enormous  proportion  to  yield  an  average 
Jackson  trap  catch  of  greater  than  7 
Medflies  per  trap  per  week  for  an  area 
the  size  of  the  State  of  Espirito  Santo.  A 
trapping  threshold  of  one  gravid  female 
fruit  fly  or  two  adult  male  flies  would 
be  more  in  line  with  the  biology  of  a 
reproducing  population.  The  seven  fly 
figuje  would  be  a  more  appropriate 
trigger  to  drop  areas  from  the  program. 
Also,  infestations  limited  to  a 
concentrated  range  are  not  addressed. 
Further,  no  actions  or  thresholds  are 
given  for  South  American  fruit  fly.  The 
trapping  requirement  should  be 
modified  to  account  for  these  issues. 

Response:  The  main  safeguard  against 
fruit  fly  introduction  into  the  United 
States  is  that  less  than  one-half  ripe 
papaya  is  not  a  host  of  Medfly  or  South 
American  fruit  fly.  The  trapping 
requirements  we  proposed  guard  against 
"high  infestation  pressure"  in 
production  fields,  and  each  farm's 
weekly  average  of  Medfly  and  South 
American  fruit  fly  captures  per  trap  will 
be  individually  calculated.  First,  we  are 
establishing  specific  requirements  for 
the  placement,  types,  and  monitoring  of 
fruit  fly  traps  in  papaya  production 
fields.  Specifically,  we  are  requiring  that 
beginning  at  least  1  year  before  harvest 
begins  and  continuing  through  the 
completion  of  harvest,  fruit  fly  traps 
must  be  maintained  in  the  field  where 
the  papayas  were  grown.  The  traps  must 
be  placed  at  a  rate  of  1  trap  per  hectare 
and  must  be  checked  for  fruit  flies  at 
least  once  weekly  by  plant  health 
officials  of  the  national  Ministry  of 
Agriculture.  Fifty  percent  of  the  traps 
must  be  of  the  McPhail  type,  and  fifty 
percent  of  the  traps  must  be  of  the 
Jackson  type. 

Second,  we  are  establishing  trapping 
thresholds  that  will  trigger  action  if  the 
fruit  fly  population  in  a  papaya 
production  area  is  too  large. 
Specifically,  in  order  to  monitor  the 
Medfly  levels  in  commercial  papaya 
production  areas,  we  are  establishing  a 


threshold  for  Medfly  captures  in  papaya 
production  areas  of  Brazil  and  Costa 
Rica.  The  thresholds  are  as  follows:  If 
the  average  Jackson  trap  catch  is  greater 
than  7  Medflies  per  trap  per  week, 
measures,  which  may  include 
Malathion  bait  sprays  or  other  chemical 
sprays,  must  be  taken  to  control  the 
Medfly  population  in  the  production 
area.  If  the  average  Jackson  trap  catch 
exceeds  14  Medflies  per  trap  per  week, 
importations  of  papayas  from  that 
production  area  would  be  halted  until 
the  rate  of  capture  drops  to  an  average 
of  7  or  fewer  Medflies  per  trap  per  week. 

In  addition,  based  on  this  and  other 
comments,  we  are  also  establishing  a 
threshold  for  South  American  fruit  fly 
captures  in  papaya  production  areas  of 
Brazil  at  §319.56-2w(j).  The  thresholds 
are  as  follows:  If  the  average  McPhail 
trap  catch  is  greater  than  7  South 
American  fruit  flies  per  trap  per  week, 
measures,  which  may  include 
Malathion  bait  sprays  or  other  chemical 
sprays,  must  be  taken  to  control  the 
South  American  fruit  fly  population  in 
the  production  area.  If  the  average 
McPhail  trap  catch  exceeds  14  South 
American  fruit  flies  per  trap  per  week, 
importations  of  papayas  from  that 
production  area  would  be  halted  until 
the  rate  of  capture  drops  to  an  average 
of  7  or  fewer  South  Americaft  fruit  flies 
per  trap  per  week. 

These  thresholds  for  Medfly  and 
South  American  fruit  fly  trapping  will 
help  detect  increasing  populations  of 
these  fruit  flies  in  growing  areas  and 
will  help  ensure  that  these  fruit  flies  are 
not  associated  with  imports  of  papayas. 

The  thresholds  stated  are  adequate 
because  we  are  not  requiring  that  areas 
in  Espirito  Santo.  Brazil,  be  pest-fi-ee  for 
eligibility  to  export  papayas  to  the 
United  States.  We  only  want  to  ensure 
that  fruit  fly  populations  do  not  exceed 
an  acceptable  level  in  papaya 
production  areas  in  Brazil. 

APHIS  does  not  believe  that  high  fruit 
fly  populations  in  abandoned  groves  or 
near  cull  piles  represent  a  threat  to 
commercial  papaya  growing  areas.  If 
high  populations  are  generated  by 
abandoned  groves  or  cull  piles,  and 
those  populations  move  into  a 
commercial  papaya  production  area, 
then  trapping  in  the  commercial  area 
will  identify  a  problem,  and  additional 
mitigation  measures,  including  halting 
importations  of  papayas  from  that 
commercial  production  area  until  fruit 
fly  captures  reach  an  acceptable  level, 
will  be  taken. 

Comment:  The  average  Medfly  catch 
for  Vaversa  farm  was  50.44  Medflies  per 
trap  per  w«ek.  Therefore,  in  accordance 
with  the  proposed  trapping  thresholds, 
this  farm  would  not  be  eligible  to  export 
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papayas  to  the  United  States.  What  was 
the  Medfly  weekly  trap  catch  for  Honey 
Fruit,  Agrobas,  and  Exofixiit  farms? 

Response:  In  1996,  the  annual  average 
Medfly  catch  for  Vaversa  farm  was  50.44 
Medflies  per  week.  However,  there  were 
20  traps  on  Vaversa  farm,  so  the  annual 
average  of  Madflies  per  trap  per  week 
was  2.522  Medflies,  a  number  well 
below  the  proposed  thresholds  of  7 
Medflies  per  trap  j)er  week  to  begin 
mitigation  measures  in  papaya 
production  areas  or  14  Medflies  per  trap 
per  week  to  halt  papaya  imports  into  the 
United  States. 

Yet,  under  the  proposal,  a  farm's 
eligibility  to  export  papayas  to  the 
United  States  would  not  be  decided 
annually  based  on  the  annual  average 
per  trap  per  week,  but  decided  weekly 
based" on  the  weekly  average  per  trap. 
Therefore,  if  the  program  had  been 
active  in  1998,  and  if  Vaversa  farm  had 
met  all  of  the  other  conditions  of  the 
regulations,  it  would  have  been  eligible 
to  export  papayas  to  the  United  States 
during  all  weeks  except  those  when  the 
trapping  thresholds  exceeded  14 
Medflies  per  trap  per  week. 
Additionally,  during  all  weeks  when  the 
Medfly  catch  exceeded  7  flies  per  trap 
per  week,  mitigation  measures  would 
have  been  required  to  reduce  the  Medfly 
population  in  the  production  area. 

The  1994  average  Medfly  weekly  trap 
catch  for  Honey  Fruit  farm  amounted  to 
.05  flies  or  fewer  per  trap  per  week.  The 
1994  average  Medfly  weekly  trap  catch 
for  Agrobas  farm  amounted  to  .10  flies 
or  fewer  per  trap  per  week.  The  1994 
average  Medfly  weekly  trap  catch  for 
Exofruit  farm  also  amounted  to  .10  flies 
or  fewer  per  trap  per  week. 

Comment:  Caliman,  Vaversa,  and  Gaia 
farms  all  have  a  weekly  trap  average 
higher  than  7  South  American  ftnit  flies 
per  trap  per  week.  Based  on  South 
American  fhait  fly  captures,  would  these 
farms  be  eligible  to  export  papayas  to 
the  United  States?  What  is  the  South 
American  fruit  fly  weekly  trap  catch  for 
Honey  Fruit,  Agrobas,  and  Exofruit 
farms? 

Response:  Although  we  believe 
papayas  of  any  ripeness  to  be  poor  hosts 
for  South  American  ihiit  fly,  as 
discussed  above,  we  are  establishing 
trapping  thresholds  for  South  American 
fruit  fly  in  papaya  production  areas  in 
Espirito  Santo,  Brazil.  These  trapping 
thresholds  will  require  that  mitigation 
measures  be  taken  if  more  than  7  South 
American  fioiit  flies  per  trap  per  week 
are  captured  in  a  papaya  production 
area.  Further,  if  more  than  14  South 
American  fruit  flies  per  trap  per  week 
are  captured  in  a  papaya  production 
area,  exports  of  papayas  from  that  area 
will  halt  until  the  level  of  captures  of 


Federal  Register /Vol.  63,  No.  49 /Friday,  March  13,  1998 /Rules  and  Regulations 


12389 


South  American  hoiit  flies  drops  to  a 
maximum  of  7  South  American  fhiit 
flies  per  trap  per  week.  These  thresholds 
will  help  monitor  and  reduce  the  South 
American  fhiit  fly  population  in  papaya 
production  areas  in  Espirito  Santo, 
Brazil. 

Just  as  with  Medfly  trapping 
thresholds.  South  American  fruit  fly 
trapping  thresholds  will  be  based  on  the 
average  weekly  trap  catch,  and  a  farm's 
eligibility  to  export  papayas  to  the 
United  States  will  be  determined  on  a 
week-to-week  basis  as  a  result  of  the 
number  of  South  American  fruit  fUes 
captured  per  trap  per  week. 

Based  on  the  data  provided  by  Brazil, 
the  1994  average  South  American  fruit 
fly  weekly  trap  catch  for  Caliman  farm 
amounted  to  2.3  flies  or  fewer  per  trap 
per  week.  The  1994  average  South 
American  hiiit  fly  weekly  trap  catch  for 
Vaversa  farm  amounted  to  1.2  flies  or 
fewer  per  trap  per  week.  The  1994 
average  South  American  fruit  fly  weekly 
trap  catch  for  Gaia  farm  amounted  to  3.2 
flies  or  fewer  per  trap  per  week.  The 
1994  average  South  American  fruit  fly 
weekly  trap  catch  for  Honey  Fruit  farm 
amounted  to  2.08  flies  or  fewer  per  trap 
per  week.  The  1994  average  South 
American  fruit  fly  weekly  trap  catch  for 
Exofruit  farm  amounted  to  1  fly  or  fewer 
per  trap  per  week.  The  1994  average 
South  American  fruit  fly  weekly  trap 
catch  for  Agrobas  farm  amounted  to  9.1 
flies  or  fewer  per  trap  per  week.  Under 
the  provisions  outlined  in  this 
document,  during  those  weeks  when  a 
farm  registers  more  than  7  South 
American  fruit  flies  per  trap  per  week, 
mitigation  measures  to  reduce  the  fruit 
fly  population  in  the  papaya  production 
area  must  be  taken. 

Comment:  The  use  of  simple  averages 
to  determine  trap  counts  is  insufflcient. 
For  example,  if  1  trap  out  of  30  catches 
200  fruit  flies,  and  the  other  traps  do  not 
catch  any  fruit  flies,  the  average  for 
those  30  traps  would  be  6.7  flies,  a 
figure  below  the  required  average  of  7 
flies  per  trap  per  week  to  begin 
mitigation  measures.  However,  the 
papayas  near  the  trap  that  catches  200 
flies  would  be  at  a  high  risk  for 
infestation.  Therefore,  another  method 
of  determining  fruit  fly  population 
density  should  be  considered. 

Response:  We  believe  that  averages 
are  sufficient  to  determine  a  papaya 
production  area's  eligibility  to  import 
papayas  into  the  United  States. 
Variations  in  trap  catches  will  occur 
among  traps  in  a  given  production  area, 
but  prior  trapping  data  indicates  that 
your  scenario  is  highly  unlikely. 
However,  if  this  situation  occurs, 
required  recordkeeping  will  identify 
areas  where  fruit  fly  populations  are 


concentrated,  and  we  will  investigate 
the  conditions  in  those  areas,  including 
ensuring  that  the  surrounding  traps  are 
properly  baited,  that  field  sanitation  has 
been  performed  in  compliance  with  the 
regulations,  and  that,  if  necessary,  bait 
spray  treatments  are  applied  to  reduce 
fruit  fly  populations  around  traps  with 
excessive  fruit  fly  catches.  Therefore,  we 
are  making  no  changes  to  the  proposal 
in  response  to  this  comment. 

Comment:  In  response  to  a  request  for 
information,  APHIS  supplied  trapping 
data  for  only  three  farms  in  1996.  There 
are  far  more  than  three  farms  in  Espirito 
Santo.  If  this  limited  data  constitutes  alL_ 
of  the  available  data,  how  can  a  sound 
decision  be  made  regarding  the 
importation  of  papayas  from  Brazil? 

Response:  In  response  to  a  request  for 
information,  APHIS  supplied  1994 
trapping  data  for  six  farms,  the  total 
number  of  farms  in  Espirito  Santo,  and 
1996  trapping  data  for  three  farms.  This 
data,  provided  by  Brazil,  indicates  the 
relative  fruit  fly  population  density  and 
types  of  fruit  flies  in  papaya  production 
areas  in  Espirito  Santo.  We  believe  that 
the  trapping  data  was  adequate  to 
enable  us  to  design  a  systems  approach 
for  the  importation  of  papayas  from 
Brazil  that  is  sufficient  to  prevent  the 
introduction  of  Medfly  and  South 
American  fruit  fly  into  the  United 
States. 

The  regulations  will  require  fruit  fly 
traps  to  be  maintained  in  papaya 
production  areas  in  Brazil  and  Costa 
Rica  beginning  at  least  1  year  before 
harvest  begins  and  continuing  through 
the  completion  of  harvest.  The  traps 
must  be  placed  at  the  rate  of  1  trap  per 
hectare  and  must  be  checked  for  fruit 
flies  at  least  once  a  week  by  plant  health 
officials  of  the  national  ministry  of 
agriculture.  Records  of  the  fruit  fly  finds- 
for  each  trap,  updated  each  time  the 
traps  are  checked,  must  be  kept  and 
must  be  made  available  to  APHIS  upon 
request.  Prior  to  the  commencement  of 
papaya  shipments  from  any  papaya 
production  area  in  Brazil  or  Costa  Rica, 
we  will  review  that  most  current  fruit 
fly  trapping  information  to  determine 
which  farms  will  be  eligible  to  export 
their  papayas  to  the  United  States  and 
which  farms  will  have  to  take  mitigation 
measures  to  lower  the  fruit  fly 
population  in  the  area  before  exporting 
papayas  to  the  United  States. 

Comment:  The  1996  trapping  report 
for  three  farms  in  Espirito  Santo,  Brazil, 
did  not  state  the  trap  density;  without 
this  information,  we  cannot  assume  that 
the  traps  were  placed  at  1  trap  per 
hectare. 

Response:  The  placement  of  1  trap  per 
hectare  is  a  requirement  for  the 
shipment  of  papayas  to  the  United 


States  from  Brazil  and  Costa  Rica  imder 
the  systems  approach  outlined  in  this 
document.  It  was  not  a  requirement  for 
research;  the  trapping  data  mentioned 
was  used  to  determine  the  relative  fruit 
fly  population  density  and  types  of  fruit 
flies  present  in  papaya  production  areas 
in  Espirito  Santo,  Brazil.  This 
information  helped  us  decide  whether 
to  proceed  with  rulemaking,  and  to 
design  a  systems  approach  for  the 
importation  of  papayas  from  Brazil. 
Further,  on  the  farms  in  Espirito  Santo 
that  continue  to  trap  for  Medfly  and 
South  American  fruit  fly,  traps  are 
placed  at  a  rate  of  1  trap  per  hectare, 
and  we  believe  that  number  is  adequate 
to  indicate  fruit  fly  populations  in  those 
papaya  production  areas. 

Comment:  Papaya  production  areas  in 
Brazil  have  not  met  the  1-year  trapping 
requirement. 

Response:  Brazil  has  provided  USDA 
with  trapping  records  for  1993-1994 
and  1996,  and  continues  to  trap  for  fruit 
flies  in  papaya  production  areas.  For 
shipment  of  Brazilian  p>apayas  to  the 
United  States,  we  are  requiring  that 
beginning  at  least  1  year  before  harvest 
begins  and  continuing  through  the 
completion  of  harvest,  fruit  fly  traps  be 
maintained  in  the  field  where  the 
papayas  are  grown.  The  traps  must  be 
placed  at  a  rate  of  1  trap  per  hectare  and 
must  be  checked  for  fruit  flies  at  least 
once  weekly  by  plant  health  officials  of 
the  Brazilian  Ministry  of  Agriculture. 
Therefore,  we  will  not  approve  the 
importation  of  papayas  from  any 
production  areas  in  Brazil  unless  those 
production  areas  provide  the  required 
current  trapping  data.  At  present,  two 
farms  in  Espirito  Santo  have  met  the  1- 
year  requirement  for  trapping. 

Comment:  APHIS'  description  of 
eligible  papayas  as  "less  than  one-half 
ripe"  is  vague,  difficult  to  convey  to 
field  personnel  in  Brazil,  and 
impossible  for  U.S.  inspectors  to  verify 
or  enforce.  The  description  should  be 
more  specific. 

Response:  In  our  proposal,  we  used 
the  phrase  "less  than  one-half  ripe"  to 
describe  the  papayas  that  we  proposed 
for  entry  into  the  United  States  from 
Espirito  Santo,  Brazil.  However,  we 
specifically  stated  that  when  picked,  the 
papayas  must  appear  as  follows:  "shell 
surface  no  more  than  one-quarter 
yellow,  surrounded  by  light  green." 
That  explanation  appears  in  the 
regulations  and  is  a  detailed  and 
accurate  description  of  quarter-ripe 
papayas. 

For  papaya  growers,  the  standard 
industry  practice  for  harvesting  fruit 
abides  by  the  following  system:  stage  1 
and  stage  2  papayas,  papayas  less  than 
one-half  ripe,  are  harvested  for  export; 
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stage  3  papayas,  papayas  that  are  one- 
half  ripe,  may  be  harvested  for  sale  in 
the  domestic  market  of  the  country  or 
region  in  which  the  papaya  production 
Held  is  located;  stage  4  and  stage  5 
papayas,  papayas  more  than  one-half 
ripe,  may  be  used  only  for  local 
consumption.  This  industry  practice 
helps  ensiu-e  that  papayas  arrive  at 
market  with  an  adequate  shelf  life. 
Brazil  has  successfully  exported 
papayas  to  the  European  Union,  Canada, 
and  Argentina  for  many  years,  and  in 
doing  so,  Brazilian  papaya  producers 
routinely  follow  the  standard  industry 
practice  of  harvesting  papayas  that  are 
less  than  one-half  ripe  for  export. 

Because  of  these  factors,  we  do  not 
expect  any  confusion  about  the  ripeness 
of  the  papayas  that  will  be  eHgible  for 
importation  into  the  United  States. 
Therefore,  we  are  making  no  changes  to 
the  proposed  rule  in  response  to  this 
comment. 

Comment:  To  require  someone  on  the 
line  in  a  packing  house  to  accurately 
determine  that  a  particular  papaya's 
shell  surface  is  no  more  them  one- 
quarter  yellow  surrounded  by  light 
green  as  thousands  of  papayas  move 
along  the  conveyor  belt  is  asking  too 
much.  Even  a  vigilant  and  carehil 
inspector  could  not  be  expected  to  find 
papayas  that  are  one-half  or  more  ripe 
in  that  sea  of  papayas. 

Response:  The  determination  of  each 
papaya's  ripeness  will  not  be  made  as 
the  papayas  are  moving  along  a 
conveyor  belt;  ripeness  will  be 
determined  in  the  field  as  the  papayas 
are  picked  and  again  in  the  packing 
house  as  the  papayas  are  placed  in 
cartons  for  shipment  to  the  United 
States.  In  these  instances,  when 
individual  attention  is  given  to  each 
papaya,  a  determination  of  ripeness  is 
easily  made. 

Further,  this  method  of  determining 
ripeness  has  proven  successful  for  the 
importation  into  the  United  States  of 
papayas  from  Costa  Rica.  Therefore,  we 
believe  that  it  is  an  effective  and  reliable 
way  to  ensure  that  only  papayas  that  are 
less  than  one-half  ripe  are  imported  into 
the  United  States  from  Brazil  and  Costa 
Rica. 

Comment:  A  maturity  index  based  on 
surface  color  of  papayas  is  not  a  reliable 
method  for  determining  the  infestability 
of  papayas. 

Response:  We  disagree.  The  field  and 
cage  tests  conducted  in  Brazil  and  Costa 
Rica,  as  discussed  earlier,  prove  that  the 
surface  color  of  papayas  is  an  adequate 
determinant  of  the  infestability  of  these 
papayas. 

Comment:  Data  regarding  the  levels  of 
benzyl  isothiocyanate  (BITC)  in 
Brazilian  papayas,  the  correlation 


between  the  concentration  of  this 
chemical  and  quantified  color  stages  of 
Brazilian  papayas,  or  the  effects  of  BITC 
on  South  American  fruit  fly  should  be 
presented  before  papayas  from  Brazil 
are  allowed  to  enter  the  United  States. 

Response:  BITC,  a  naturally  occurring 
chemical  in  papayas,  has  been 
determined  to  deter  fruit  fly  oviposition 
in  papayas,  and  when  fruit  fly  eggs  are 
laid  in  papayas,  to  prevent  the  survival 
of  those  eggs.  The  chemical  is  most 
concentrated  in  green  papayas,  and 
gradually  dissipates  as  the  papayas 
mature  and  ripen. 

We  do  not  feel  that  it  is  necessary  to 
examine  levels  of  BITC  in  Brazilian 
papayas,  the  correlation  between  the 
concentntion  of  this  chemical  and 
quantified  color  stages  of  Brazilian 
papayas,  or  the  effects  of  BITC  on  South 
American  fruit  fly  for  papayas  from 
Brazil.  Our  decision  to  allow  papayas 
from  Esplrito  Santo,  Brazil,  to  be 
imported,  under  certain  conditions,  into 
the  United  States  was  based,  in  part,  on 
research  that  demonstrates  that  papayas 
of  all  ripeness  stages,  using  color  as  an 
indicator  of  ripeness,  are  not  preferred 
hosts  for  Medfly  or  South  American 
fruit  fly.  Further,  this  research 
demonstrates  that  less  than  one-half  ripe 
papayas  are  not  a  host  of  Medfly  or 
South  American  fruit  fly  in  Brazil.  As 
discussed  earlier,  researchers  in  Brazil 
tested  papayas  at  all  stages  of  ripeness, 
where  the  determinant  of  the  ripeness 
was  the  surface  color  of  the  papayas.  In 
field  tests,  no  fruit  flies  were  found  in 
any  of  the  papayas,  regardless  of 
ripeness.  In  forced  tests,  fhiit  flies  only 
occasionally  attacked  fully-ripe  or 
overripe  papayas  (surface  color  entirely 
yellow). 

Based  on  this  and  other  research  and 
on  the  success  of  the  Costa  Rican 
papaya  program,  we  believe  that  using 
color  as  an  indicator  of  ripeness,  and 
therefore  of  resistance  to  fruit  fly 
infestaticm,  is  sufficient  to  prevent  the 
introduction  of  Medfly  and  South 
American  fruit  fly  into  the  United 
States.  Therefore,  we  are  making  no 
changes  to  the  proposed  rule  in 
response  to  this  comment. 

Commint:  Studies  in  which  objective 
colorimetric  measurements  of  Brazilian 
papayas  are  correlated  to  natural  or 
forced  infestation  by  Medfly  or  South 
American  fruit  fly  should  be  conducted 
before  papayas  from  Brazil  are  allowed 
to  enter  the  United  States. 

Response:  We  do  not  agree  that 
colorimetric  measurements, 
measurements  taken  by  a  machine  that 
looks  at  a  portion  of  the  surface  color  of 
the  exterior  of  a  commodity  and 
generates  a  graph  to  indicate  the 
ripeness  of  that  commodity,  are 
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essential  to  determining  whether  less 
than  one-half  ripe  papayas  from  Brazil 
are  susceptible  to  infestation  by  Medfly 
or  South  American  fruit  fly.  We  believe 
that  visual  inspection  of  the  papayas,  as 
used  in  the  research  conducted  in 
Brazil,  serves  the  same  purpose  as 
colorimetric  measurements  and,  in  fact, 
is  more  effective  because,  unlike 
colorimetric  measurements,  visual 
inspection  takes  into  accoimt  the  range 
of  colors  on  the  entire  exterior  of  the 
fruit. 

The  visual  ripeness  index  we  are 
using  for  papayas  from  Brazil  is  the 
same  as  the  one  currently  in  use  for 
papayas  from  Costa  Rica.  The  Costa 
Rican  system  of  determining  papaya 
ripeness  has  proven  to  be  effective  in 
ensuring  that  only  less  than  one-half 
ripe  papayas  are  imported  into  the 
United  States. 

Therefore,  we  are  making  no  changes 
to  the  proposal  in  response  to  this 
comment. 

Comment:  APHIS  should  cut  open 
papayas  from  Brazil  arriving  in  the 
United  States  to  determine  if  larvae  are 
present,  and  the  papayas  should  be 
inspected  for  eggs  and  held  for  pupal 
emergence. 

Response:  As  a  condition  of  entry,  all 
fruits  and  vegetables  imported  into  the 
United  States  are  subject  to  inspection 
for  injurious  plant  pests  at  the  port  of 
first  arrival.  If  the  papayas  show  any 
signs  of  pest  infestation,  including  soft 
spots,  bruises,  or  small  holes  in  the 
surface,  the  papayas  will  be  cut  open 
and  examined  by  a  USDA  inspector. 
Because  of  the  systems  approach  that 
will  be  required  of  papayas  to  be 
imported  from  Brazil  and  Costa  Rica, 
there  is  no  need  to  examine  papayas 
that  do  not  exhibit  any  signs  of  pest 
infestation,  or  hold  papayas  for  larval 
emergence,  at  the  U.S.  port  of  arrival. 
Therefore,  we  are  making  no  changes  to 
the  proposal  in  response  to  this 
comment. 

Comment:  Two  disease-causing 
organisms,  Cercospera  mamaonis  and 
Phomopsis  carica-papayae,  are  not 
addressed  by  the  proposed  risk 
mitigation  measures.  Measures  should 
be  taken  to  reduce  the  risk  of  the 
introduction  of  these  fungi  into  the 
United  States. 

Response:  We  expect  that  the 
proposed  hot  water  treatment, 
consisting  of  20  minutes  in  water  at  49 
"C  (120.2  °F),  will  reduce  the  risk  of  the 
introduction  into  the  United  States  of 
Cercospera  mamaonis  and  Phomopsis 
carica-papayae,  as  well  as  any  other 
injurious  plant  pests  that  may  be 
associated  with  the  papayas.  However, 
as  a  condition  of  entry,  all  fruits  and 
vegetables  imported  into  the  United 
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States  are  subject  to  inspection  for 
injurious  plant  pests  at  the  port  of  first 
arrival.  Both  Cercospera  mamaonis  and 
Phomopsis  cahca-papayae  are  visually 
detectable  by  inspection.  If  inspectors  at 
the  U.S.  port  of  arrival  determine  that  a 
shipment  of  papayas  is  infested  with 
pests  of  concern,  including  Cercospera 
mamaonis  and  Phomopsis  carica- 
papayae,  that  shipment  will  be  either 
treated,  destroyed,  or  re-exported  to 
prevent  dissemination  of  the  pests  in 
the  United  States.  Therefore,  we  are 
making  no  changes  to  the  proposed  rule 
in  response  to  this  comment. 

Comment:  The  proposed  hot  water 
treatment  will  not  reduce  the  likelihood 
that  papayas  will  introduce  injurious 
plant  pests  into  the  United  States,  and 
it  is  certainly  not  a  sufficient  treatment 
to  attain  probit  9  quarantine  security  in 
regard  to  Medfly  larvae  in  papayas. 
Twenty  minutes  at  120.2  degrees 
Fahrenheit  is  just  one  part  of  a  longer 
2  stage  treatment  which  APHIS 
abolished  for  Hawaiian  papayas  in  1991 
due  to  its  ineffectiveness  against  larvae 
of  Medfly  and  Oriental  fruit  fly. 
Moreover,  that  original  treatment  called 
for  papayas  to  be  one-quarter  ripe,  not 
one-half  ripe  as  proposed  for  BraziHan 
papaya.  Medfly  requires  a  hot  water 
treatment  of  approximately  48  degrees 
Celsius  for  50  minutes  to  reach  thermal 
death  of  eggs  and  larvae;  no  information 
is  available  regarding  the  efficacy  of  hot 
water  treatment  on  Anastrepha  species. 
This  proposed  requirement  should  be 
reconsidered. 

Response:  As  recommended  by 
quarantine  specialists  with  Agriculture 
Research  Services,  USDA,  the  proposed 
hot  water  treatment  for  papayas  from 
Brazil  is  one  component  of  a  systems 
approach;  it  is  not  intended  to  be  a 
stand-alone  treatment  for  Medfly  or 
South  American  fruit  fly.  Taken 
together,  the  components  of  the  systems 
approach  are  sufficient  to  mitigate  the 
risk  of  the  introduction  of  Medfly  and 
South  American  fruit  fly,  as  well  as 
other  injurious  plant  pests,  into  the 
United  States. 

The  hot  water  treatment  that  was  in 
effect  for  the  post  harvest  quarantine 
treatment  of  Hawaiian  papaya  was 
designed  to  reduce  the  risk  of  the 
interstate  movement  of  Medfly,  Oriental 
fruit  fly,  and  melon  fly  to  the  mainland 
United  States.  However,  because  the 
treatment  proved  to  be  ineffective 
against  Oriental  fruit  fly  in  papayas  that 
exhibit  blossom  end  defect,  APHIS 
withdrew  the  use  of  the  2-stage  hot 
water  treatment  for  Hawaiian  papayas. 
While  Hawaii  has  a  high  population  of 
Oriental  fruit  fly  in  Hawaii,  Oriental 
fruit  fly  does  not  occur  in  Brazil  or 
Costa  Rica.  Therefore,  we  are  making  no 


changes  to  the  proposal  in  response  to 
this  comment. 

Comment:  PPQ's  Treatment  Manual 
does  not  contain  an  approved  hot  water 
treatment  for  papayas.  Additionally,  a 
design  for  a  treatment  facility  has  not 
been  approved,  nor  a  process  tested  and 
approved,  nor  are  APHIS  personnel 
required  to  be  present  at  a  hot  water 
treatment  facility,  in  the  fields,  or  in  the 
packing  houses.  Therefore,  we  question 
the  efficacy  of  such  a  treatment.  The 
proposal  does  not  specify  whether 
facilities  that  will  conduct  the  hot  water 
treatment  for  Brazilian  papayas  will 
have  to  be  approved  by  APHIS  or  will 
have  to  meet  certain  performance 
standards.  We  suggest  that  these 
facilities  either  be  approved  or  be 
required  to  achieve  certain  standards 
prior  to  the  importation  into  the  United 
States  of  papayas  from  Brazil. 

Response:  Hot  water  treatment  of 
papayas  for  export  from  Brazil  is 
standard  industry  practice,  but  it  is  not 
a  probit  9  stand-alone  treatment.  We  are 
requiring  it  as  one  component  of  a 
systems  approach  to  the  importation 
into  the  United  States  of  papayas  from 
Brazil.  Therefore,  the  hot  water 
treatment  need  not  be  approved  as  a 
stand-alone  treatment  would  be,  nor  do 
the  facilities  that  will  conduct  the  hot 
water  treatment  need  to  be  approved. 
The  specifications  of  the  treatment  will 
be  in  the  regulations,  and,  therefore,  do 
not  need  to  appear  in  the  PPQ 
Treatment  Manual.  However,  when 
papayas  from  Brazil  are  imported  into 
the  United  States,  the  Brazilian  Ministry 
of  Agriculture  is  required  to  certify  that 
hot  water  treatment  has  been  conducted, 
as  required.  Therefore,  we  are  making 
no  changes  to  the  proposed  rule  in 
response  to  this  comment. 

Comment:  What  is  the  probit  9  hot 
water  treatment  for  South  American 
fruit  fly? 

Response:  We  are  not  aware  of  a 
probit  9  hot  water  treatment  for  South 
American  fruit  fly. 

Comment:  The  proposal  does  not 
specify  quarantine  security  measures  for 
packing  areas.  Such  security  measures 
should  be  considered. 

Response:  We  agree.  In  response  to 
this  comment,  we  are  adding  at 
§  319.56-2w(e)  a  provision  that  papayas 
from  Brazil  and  Costa  Rica  must  be 
safeguarded  from  exposure  to  fruit  flies 
from  harvest  to  export.  This  would 
require  that  from  the  moment  the 
papaya  is  picked  from  the  tree  to  the 
time  that  it  reaches  the  United  States, 
including  in  packing  houses  in  Brazil 
and  Costa  Rica,  the  papaya  will  be 
safeguarded  from  fruit  fly  infestation.  In 
order  to  meet  this  provision,  trucks  that 
move  papayas  from  the  orchard  to  the 


packing  house  will  have  to  be  covered 
or  screened  in  some  manner  that 
prevents  access  by  fruit  flies.  The 
packing  house  will  also  have  to  be 
constructed  so  as  to  prevent  entry  by 
fruit  flies.  Finally,  the  cartons  that  the 
papaya  is  shipped  in  will  have  to  be 
fruit  fly-proof  or  covered  by  fruit  fly- 
proof  material.  This  provision  will  help ' 
reduce  the  risk  of  the  introduction  into 
the  United  States  of  Medfly,  South 
American  fruit  fly,  and  other  pests  that 
may  be  associated  vn\h  papayas  from 
Brazil  and  Costa  Rica. 

Comment:  Culls  and  fallen  fruit  are  to 
be  "removed  from  the  field  at  least 
twice  a  week,"  but  there  is  no  provision 
for  the  destruction  of  culls  and  fallen 
fruit. 

Response:  We  agree  that  there  should 
be  a  requirement  for  the  destruction  of 
culls  and  fallen  fruit.  Therefore,  we  are 
adding  a  provision  at  §  319.56-2w(b) 
that  culls  and  fallen  fruit  must  be 
buried,  destroyed,  or  removed  from  the 
farm.  This  provision  will  help  reduce 
the  risk  of  increased  Medfly  and  South 
American  fruit  fiy  populations  in  and 
near  papaya  production  areas  in  Brazil. 

Com/nenf:  Does  the  sanitation 
procedure  described  in  the  proposal 
apply  to  backyards?  What  is  the 
manpower  allocated  to  perform  this 
task? 

Response:  No,  the  sanitation 
procedure  does  not  apply  to  backyards 
in  Brazil  because  the  conditions  set  out 
in  the  regulations  will  preclude  the 
eligibility  of  backyard  papayas  for 
importation  into  the  United  States. 
The  manpower  assigned  to  keep 
commercial  papaya  production  fields 
clean  will  be  determined  by  individual 
papaya  producers  in  Brazil  and  will 
vary  according  to  the  needs  of  those 
producers  to  achieve  the  desired  results. 
Comment:  How  can  APHIS  guarantee 
that  all  papaya  trees  in  Espirito  Santo 
will  be  kept  free  of  one-half  or  more 
than  one-half  ripe  papayas? 

Response:  Only  commercial  papaya 
production  areas  in  Espirito  Santo  that 
grow  papayas  from  importation  into  the 
United  States  will  be  required  to  be  kept 
free  of  one-half  or  more  than  one-half 
ripe  papayas.  Besides  the  fact  that  it  is 
standard  industry  practice  to  keep  trees 
in  commercial  papaya  production  areas 
free  of  fruit  that  is  one-half  or  more  ripe, 
this  program  will  be  supervised  by  the 
Brazilian  Ministry  of  AgricuUure  and 
monitored  by  APHIS.  Therefore,  we  are 
confident  that  this  requirement  will  be 
met. 

Comment:  APHIS  should  take  a  more 
active  role  in  monitoring  the  harvesting, 
packing,  and  shipping  of  papayas  under 
the  proposed  protocol,  and  a  trust  fund 
agreement  should  be  established  to  pay 
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for  U.S.  inspectors  in  the  Tields.  packing 
houses,  and  ports  in  Brazil.  The 
proposed  systems  approach  depends  on 
the  hill  and  careful  compHance  of 
BraziHan  workers  who  have  little  or  no 
training  or  experience  in  making  sure 
each  of  the  proposed  conditions  is  met. 
Certain  conditions,  such  as  the  hot 
water  treatment,  require  precise 
monitoring.  In  addition,  Brazilian 
papaya  producers  arguably  have  a 
conflict  of  interest  in  fully  enforcing 
these  conditions.  Without  an 
established  performance  history,  there  is 
no  basis  to  conclude  that  Brazilian 
workers  or  the  Brazilian  Ministry  of 
Agriculture  will  unfailingly  meet  the 
requiroments  of  the  regulations. 

nesponse:  In  the  initial  phases  of  the 
Brazihan  papaya  program,  APHIS's 
International  Services  (IS)  employees 
will  visit  the  production  and  packing 
areas  to  ensure  that  the  components  of 
the  systems  approach  are  being  met,  and 
throughout  the  program,  these  APHIS 
employees  will  act  as  a  ready  resource 
for  the  Brazilians. 

Regarding  the  compliance  of  the 
Brazilians,  as  discussed  earlier,  Brazil 
has  been  exporting  its  papayas  to  the 
European  Union,  Canada,  and  Argentina 
for  many  years;  therefore,  in  Brazil, 
papaya  producers  and  their  employees 
have  experience  and  trainiifg  in 
preparing  papayas  for  export.  Further, 
most  of  the  conditions  that  we  are 
requiring  for  the  importation  of  papayas 
from  Brazil  are  standard  industry 
practice;  normal  commercial  practice 
includes  picking  papayas  for  export 
when  the  papayas  are  green  or  less  than 
half  ripe,  maintaining  a  high  degree  of 
sanitation  in  production  areas,  and 
treating  the  fruit  with  a  hot  water 
treatment  to  inhibit  disease.  Other 
conditions,  such  as  trapping  measures, 
have  been  in  use  for  several  years  in 
order  to  provide  data  for  this  action. 

We  do  not  agree  that  meeting  the 
conditions  for  importation  is  a  conflict 
of  interest  for  Brazihan  workers; 
Brazilian  producers  and  their  employees 
want  to  be  eligible  to  export  fresh, 
healthy  papayas  to  the  United  States 
that  will  compete  well  in  the  U.S. 
market.  Therefore,  deviation  from 
required  phytosanitary  measures  would 
not  be  in  the  self-interest  of  the 
Brazilians. 

Therefore,  we  are  making  no  changes 
to  the  proposed  rule  in  response  to  this 
comment. 

Comment:  If  the  Environmental 
Protection  Agency  (EPA),  in  accordance 
with  the  Food  Quality  Protection  Act 
(FQPA),  reassesses  and  subsequently 
cancels  all  tolerances  for  malathion, 
would  that  prevent  the  importation  of 
malathion-treated  papayas?  If  not,  how 


would  State  and  Federal  officials 
contain  and  eliminate  future  Medfly 
outbreaks?  Finally,  what  other 
pesticides  might  be  used  in  Brazil  and 
Costa  Rica  to  ensure  the  same  level  of 
safety  as  malathion  and  might  these 
pesticides  «lso  be  subject  to  FQPA 
restrictions? 

Response:  EPA  cannot  regulate  the 
use  of  pesticides  in  other  countries; 
therefore,  if  EPA  cancels  all  tolerances 
for  malathion  for  domestic  use,  the 
pesticide  may  still  be  used  in  Brazil, 
Costa  Rica,  and  other  countries.  Further, 
even  if  malathion  may  no  longer  be  used 
as  a  treatment  in  the  United  States, 
malathion-treated  papayas  would  still 
be  permitted  to  be  imported  into  the 
United  States  if  the  papayas  meet  all 
other  applicable  requirements, 
including  requirements  contained  in 
EPA  regulations  at  40  CFR  part  180 
concerning  pesticide  residue  tolerances. 
The  EPA  regulations  would  also  apply 
to  any  other  pesticide  residues  that  may 
be  found  on  the  papayas  at  the  U.S.  port 
of  first  arrival.  (Other  commenters 
suggested  that  abamection,  dicofol, 
endosulfan,  tetradifon,  and  methyl 
thipphanate  may  be  used  on  papayas  in 
Brazil.)  With  respect  to  the  emergency 
use  of  malathion  for  Medfly  outbreaks 
in  the  United  States,  we  have  already 
started  using  other  methods,  including 
the  release  of  sterile  flies,  in 
combination  with  malathion  to  contain 
and  eliminate  future  Medfly  outbreaks, 
and  continue  to  explore  alternative 
strategies. 

Comment:  Chemicals  that  are  not 
registered  by  EPA  are  routinely  appHed 
to  papayas  in  Brazil.  Such  pesticides 
include  abamectin,  dicofol,  endosulfan, 
tetradifon,  and  methyl  thipphanate.  At  a 
minimum,  APHIS  should  notify  the 
Food  and  Drug  Administration  (FDA) 
that  such  pesticides  are  used  on  papayas 
in  Brazil  so  that  residue  may  be  checked 
at  U.S.  borders.  Additionally,  APHIS 
should  notify  the  Brazilian  government 
and  industry  that  such  pesticides  are 
not  permitted  on  papayas  imported  into 
the  United  States.  Certification  that 
states  that  these  pesticides  have  not 
been  used  on  the  papayas  should 
accompany  the  papayas  to  the  United 
States.  APHIS  should  not  endanger  the 
health  of  the  American  public  by 
encouraging  the  importation  of  products 
which  it  knows  to  have  a  high 
probability  of  containing  illegal 
pesticides. 

Response.- Based  on  information 
obtained  from  FDA,  APHIS  believes  that 
the  issues  concerning  pesticide  residues 
found  on  papayas  imported  from  Brazil 
are  no  different  than  the  issues 
associated  with  the  importation  of 
produce  from  any  other  foreign  country. 


EPA  is  responsible  for  registering 
pesticides  for  use  in  the  United  States. 
EPA  also  has  the  responsibility  to 
establish  limits,  or  tolerances,  for 
pesticide  residues  in  both  raw 
agricultural  commodities  and  processed 
foods;  these  tolerances  are  located  at  40 
CFR  part  180  and  apply  to  both 
imported  and  domestically  grown  foods. 
EPA-established  tolerances  are 
commodity  specific  and  represent  the 
maximum  amount  of  pesticide  residue 
that  may  legally  remain  in  food.  In  the 
absence  of  a  tolerance,  any  level  of 
pesticide  residue  is  prohibited. 
Currently,  EPA  regulations  do  not  list 
tolerances  for  pesticide  residues  of 
abamectin,  dicofol,  endosulfan, 
tetradifon,  or  methyl  thipphanate  on 
papayas.  FDA  is  responsible  for 
enforcing  EPA  pesticide  residue 
tolerances  and  for  determining  whether 
an  imported  food  violates  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 

FDA  collects  samples  for  residue 
testing  early  in  the  marketing  chain  to 
afford  the  greatest  opportunity  for 
determining  the  source  of  illegal 
residues  (e.g.,  the  grower).  This  system 
prevents  the  flow  of  further  shipments 
that  may  contain  the  same  residues. 
Thus,  for  imparted  foods,  FDA  collects 
samples  directly  at  the  port  of  entry. 
FDA  sampled  shipments  are  not 
allowed  to  be  marketed  until  the  results 
of  the  FDA  testing  are  known  and  the 
shipments  are  released  by  the  Agency. 
When  illegal  pesticide  residues  are 
found  in  an  imported  food  shipment, 
the  shipment  is  refused  entry  and 
required  to  be  destroyed  or  shipped  out 
of  the  United  States.  FDA  may  also 
invoke  automatic  detention  of 
subsequent  related  shipments. 

In  1994,  FDA  collected  and  analyzed 
a  total  of  11,348  food  samples  for 
pesticide  residues  under  its  regulatory 
monitoring  programs.  Of  these,  5,448 
samples,  or  48  percent,  were 
surveillance  samples  of  imported  foods 
from  101  countries.  Overall,  no  violative 
residues  were  found  in  nearly  96 
percent  of  the  import  surveillance 
samples,  and  67  percent  had  no  residues 
detected.  Less  than  1  percent  of  the 
import  samples  had  pesticide  residues 
that  exceeded  EPA  tolerances,  a  finding 
that  is  about  the  same  as  the  percentage 
of  domestic  samples  that  exceeded 
tolerances.  Approximately  3  percent  of 
import  samples  were  found  to  contain 
residues  of  pesticides  for  which  there  is 
no  established  U.S.  tolerance  for  the 
particular  pesticide  commodity 
combination. 

We  believe  that  the  mechanisms  that 
have  been  established  to  monitor 
pesticide  residues  on  imported  produce 
are  adequate  to  detect  if  residues  found 
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on  papayas  imported  from  Brazil  are  in 
violation  of  tolerances  established  by 
EPA.  Therefore,  we  are  making  no 
changes  to  the  proposed  rale  in 
response  to  this  comment. 

Comment:  What  is  the  harvest  interval 
after  spray  for  each  chemical  pesticide 
used  in  papaya  production  areas  in 
Espirito  Santo,  Brazil?  Has  this  work 
been  done  according  to  EPA 
regulations? 

Response:  We  do  not  expect  liberal 
pesticide  applications  to  papaya 
production  areas  in  Brazil;  we  expect 
that  pesticides  will  be  applied  when 
mitigation  measures  are  required  in 
papaya  production  areas  because  of 
elevated  Medfly  or  South  American  fruit 
fly  populations.  Therefore,  we  have  not 
established  a  required  harvest  interval 
after  chemical  spray.  Further,  standard 
industry  practice,  including  the 
required  hot  water  treatment,  calls  for 
cleaning  the  surface  of  the  papayas  to 
remove  as  much  of  the  pesticide  residue 
as  possible  before  the  fmit  is  exported. 
Regarding  EPA  regulations,  as  discussed 
earlier,  EPA  cannot  regulate  the 
application  of  pesticides  in  foreign 
countries. 

Comment:  APHIS*  reliance  on 
inspections  at  the  border  has  been 
seriously  questioned  in  a  very  recent 
report  issued  by  the  General  Accounting 
Office  (GAO).  In  its  report,  GAO 
estimates  that  foreign  pests  are  entering 
the  United  States  at  a  level  that  is 
costing  $41  billion  annually  in  lost 
production  and  expenses  for  prevention 
and  control,  and  that  inspectors  are 
"struggling  to  keep  pace  with  increased 
workloads"  (GAO  Report  GAO/RCED- 
97-102.  May  1997). 

Response:  We  believe  it  is  important 
to  emphasize  that  the  Agricultural 
Quarantine  Inspection  (AQI)  activities 
of  APHIS  are  an  important,  but  not  the 
only,  component  of  our  system  for 
safeguarding  plant  and  animal  resources 
from  exotic  pests  and  diseases. 
Regarding  papayas  from  Brazil,  we  have 
designed  a  systems  approach,  with 
inspection  at  the  U.S.  port  of  arrival  as 
one  component,  that  provides 
protection  against  the  introduction  into 
the  United  States  of  injurious  plant 
pests. 

According  to  the  GAO  report,  USDA 
estimates  that  foreign  pests  are  entering 
the  United  States  at  a  level  that  is 
costing  $41  billion  annually  in  lost 
production  and  expenses  for  prevention 
and  control.  In  terms  of  imported  fruits 
and  vegetables,  the  greatest  risk  of  plant 
pest  introduction  into  the  United  States 
is  non-commercial  shipments  of 
imported  fraits  and  vegetables, 
including  those  entering  the  United 
States  in  international  passenger 


baggage.  Therefore,  we  do  not  believe 
that  the  conclusions  of  the  study  are 
relevant  to  the  importation  of 
commercial  shipments  of  papayas  from 
Brazil  or  Costa  Rica. 

Comment:  We  are  concerned  about 
your  proposal  to  allow  papayas  from 
Brazil  to  be  imported  into  the  United 
States  because  very  recently  Florida  had 
to  conduct  a  costly  and  inconvenient 
eradication  program  because  of  a  Medfly 
outbreak  in  the  State. 

Response:  The  recent  Medfly  outbreak 
in  Florida  is  a  major  concern  for  us  as 
well,  but  there  is  no  indication  that  it 
was  a  result  of  legally  imported  fruits 
and  vegetables  for  consumption. 
Regarding  the  importation  of  papaya 
from  Brazil  and  Costa  Rica,  as 
discussed,  less  than  one-half  ripe 
papayas  are  not  a  host  of  Medfly.  This 
final  mle  imposes  requirements  on  the 
importation  of  papayas  from  Brazil  and 
Costa  Rica,  in  the  unlikely  event  that  a 
Medfly  is  attracted  to  a  papaya  in  either 
country.  We  are  confident  that  this  final 
rule  will  allow  papayas  from  Brazil  and 
Costa  Rica  to  be  imported  into  the 
United  States  while  continuing  to 
provide  protection  against  the 
introduction  of  Medfly  into  the  United 
States. 

Comment:  The  proposal  is  not  in  line 
with  the  law,  which  states  that  APHIS 
must  take  action  to  "prevent  the 
•dissemination  into  the  United  States"  of 
plant  pests. 

Response:  We  disagree.  We  have 
designed  a  required  set  of  phytosanitary 
safeguards,  or  systems  approach,  to 
allow  for  the  importation  of  papayas 
from  Brazil  while  preventing  the 
introduction  and  dissemination  of 
injurious  plant  pests  into  the  United 
States. 

Comment:  Both  7  U.S.C.  159  and  160 
require  a  hearing  before  APHIS  can 
allow  the  importation  of  papayas  from 
Brazil.  Until  such  a  hearing  is  held, 
APHIS  should  not  finalize  this  proposal. 

Response:  Prior  to  January  8, 1983,  7 
U.S.C.  159  and  160  directed  the 
Secretary  to  hold  a  public  hearing  before 
promulgating  a  determination  to 
"restrict"  (7  U.S.C.  159)  or  "forbid"  (7 
U.S.C.  160)  the  importation  into  the 
United  States  of  plants  or  plant  products 
that  may  result  in  the  introduction  of 
injurious  plant  pests  into  the  United 
States.  However,  on  January  8, 1983, 
Public  Law  97-432  struck  out  the 
provisions  in  both  7  U.S.C.  159  and  160 
directing  the  Secretary  to  hold  a  public 
hearing  before  promulgating  a 
determination  regarding  the  restriction 
or  prohibition  of  a  plant  or  plant 
product's  entry  into  the  United  States. 
We  believe  the  public  comment  period 
for  this  rulemaking  provided  adequate 


opportunity  for  interested  persons  to 
comment  on  the  proposed  rule. 
Therefore,  we  are  taking  no  action  in 
response  to  this  comment. 

Comment:  An  environmental  impact 
assessment  should  have  been  performed 
for  this  proposed  action,  particularly 
because  a  fruit  fly  infestation  in  the 
United  States  as  a  result  of  imported 
papayas  from  Brazil  would  provoke 
eradication  measures  that  may  include 
malathion  bait  sprays  over  potentially 
laree  rural  and  urban  areas. 

Response:  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  APHIS 
for  this  action.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  importation  into  the 
United  States  of  papayas  from  Brazil 
will  not  present  a  significant  risk  of 
introducing  plant  pests  into  the  United 
States  or  disseminating  plant  pests 
within  the  United  States  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  those  documents  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room.  In  addition,  copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  may  be 
obtained  by  writing  to  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Please  refer  to  the  title  of  the 
environmental  assessment  when 
ordering  copies. 

Comment:  In  the  proposed  rule  under 
the  heading  "Executive  Order  12988," 
APHIS  maintained  that  fresh  fruit 
imported  into  the  United  States  remains 
in  foreign  commerce  until  sold  to  the 
ultimate  consumer  and  that,  therefore, 
this  rale  would  preempt  State  and  local 
laws.  It  is  not  true  that  tropical  fraits, 
and  papayas  in  particular,  remain  in 
foreign  commerce  until  the  product  is 
sold  to  the  ultimate  consumer  (i.e.,  the 
person  who  eats  the  frait).  In  fact,  the 
U.S.  Customs  Service  has  determined 
that  produce  displayed  in  bins  at  retail 
grocery  stores  do  not  require  labeling  as 
to  the  country  of  origin  because  the 
retail  customer  is  not  the  ultimate 
consumer,  the  store  itself  is.  Therefore, 
papayas  sitting  in  the  grocery  store  are 
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no  longer  in  foreign  commerce.  As  such. 
State  and  local  laws  should  not  be 
preempted;  they  should  apply  in  this 
case  so  that  a  State  may  restrict  the 
entry  of  papayas  from  Brazil  because  of 
the  pest  risk  to  that  State. 

Response:  It  is  our  position  that  State 
and  local  laws  and  regulations  regarding 
papayas  imported  under  this  rule  will 
be  preempted  while  the  papayas  are  in 
foreign  commerce.  Fresh  fruits  and 
vegetables  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public,  and  are  considered 
to  remain  in  foreign  commerce  until 
sold  to  the  ultimate  consumer.  The 
question  of  when  foreign  commerce 
ceases  in  other  cases  must  be  addressed 
on  a  case-by-case  basis. 

If  the  regulations  allow  a  foreign  plant 
or  plant  part,  in  this  case  papayas,  to  be 
imported  into  a  State,  that  State  does 
not  have  authority  to  refuse  the  plant  or 
plant  part  entry,  either  directly  from  the 
port  of  arrival,  or  from  another  State. 
The  Federal  Government  retains 
jurisdiction  over  all  plants  and  plant 
parts  while  they  are  in  foreign 
commerce.  If  the  Secretary  of 
Agriculture  does  not  prohibit  or  restrict 
the  importation  of  a  plant  or  plant  part, 
any  such  prohibition  or  restriction  is 
deemed  to  be  unnecessary.  When 
foreign  commerce  ceases  is  a  question  of 
fact  that  must  be  addressed  in  each 
individual  case.  However,  the 
E)e{>artment  of  Agriculture  has  taken  the 
position  that  fresh  fruits  and  vegetables 
imported  into  the  United  States  for 
immediate  distribution  and  sale  remain 
in  foreign  commerce  until  they  are  sold 
to  the  ultimate  consumer.  Other 
questions  regarding  when  foreign 
commerce  ceases  must  be  addressed  on 
a  case-by-case  basis  and  will  be  resolved 
based  on  the  facts  in  each  particular 
case. 

For  these  reasons,  a  State  may  not 
legally  prohibit  the  entry  of  a  foreign 
plant  or  plant  part  into  the  State  if  the 
plant  or  plant  part  is  allowed 
importation  into  the  State  under  the 
regulations.  Any  State  that  believes  it 
should  or  should  not  be  included  as  a 
restricted  destination  in  the  regulations 
should  present  its  case  to  the 
Administrator  of  APHIS.  Therefore,  we 
are  making  no  changes  to  the  proposed 
rule  in  response  to  this  comment. 

Therefore,  based  on  the  rationale 
presented  in  the  May  25,  1997, 
proposed  rule,  the  September  25.  1997, 
document,  and  this  final  rule,  we  are 
adopting  the  provisions  of  these 
documents  as  a  final  rule  with  the 
changes  discussed  above. 


Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C.  604.  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  economic  impact 
of  this  final  rule  on  small  entities. 

Under  the  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
150dd,  150ee.  150ff.  151-167).  the 
Secretary  of  Agriculture  is  authorized  to 
regulate  the  importation  of  fruits  and 
vegetables  to  prevent  the  introduction  of 
injurious  plant  pests. 

This  rule  amends  the  regulations 
governing  the  importation  of  fruits  and 
vegetables  by  allowing  papayas  from 
Brazil  and  Costa  Rica  to  be  imported 
into  the  United  States  under  specified 
conditions.  The  importation  of  papayas 
from  Brazil  had  been  prohibited  because 
of  the  risk  that  they  could  have 
introduced  injurious  plant  pests  into  the 
United  States.  This  rule  also  makes 
changes  to  the  requirements  for 
importing  papayas  from  Costa  Rica,  but 
those  changes  are  not  expected  to  have 
any  effect  on  the  volume  of  papayas 
exported  to  the  United  States  from  Costa 
Rica. 

The  rulemaking  pertaining  to  papayas 
from  Brazil  is  based  on  a  pest  risk 
assessment  conducted  by  APHIS  at  the 
request  of  the  Brazilian  Ministry  of 
Agriculture. 

In  1995,  the  United  States  produced 
23,042  metric  tons  (fresh  equivalent)  of 
papayas  for  human  consumption, 
valued  at  SIS. 5  million.  In  1993  and 
1994,  the  United  States  produced  28,939 
metric  tons  and  28,123  metric  tons, 
respectively,  of  papayas  for  human 
consumption. 

Imports  into  the  United  States  of  fresh 
papayas  have  grown  rapidly,  to  the 


point  where  imports  now  exceed  U.S. 
production  levels  of  papayas  for  human 
consumption.  In  1995,  the  United  States 
imported  33.288  metric  tons  of  fresh 
papayas,  a  significant  increase  over  the 
1993  and  1994  levels  (14,198  metric 
tons  and  18,677  metric  tons, 
respectively).  The  increase  in  U.S. 
imports  of  fresh  papayas  since  1993  is 
due  almost  entirely  to  increased 
shipments  from  Mexico,  the  source  of 
most  U.S.  papaya  imports.  The  United 
States  is  a  net  importer  of  fresh  papayas, 
as  exports  of  the  commodity  from  the 
United  States  did  not  exceed  8,293 
metric  tons  in  any  of  the  years  between 
1993  and  1995. 

In  1992,  papayas  were  produced  on 
519  farms  in  the  United  States.  It  is  not 
known  how  many  of  those  farms  are 
considered  small  entities  under  Small 
Business  Administration  standards, 
since  information  on  their  sizes  is  not 
available.  However,  most  are  probably 
small,  since  most  U.S.  farms  whose 
revenues  are  derived  primarily  from  the 
sale  of  fruits  and  tree  nuts  are 
considered  small. 

In  1993,  Brazil  was  the  world's  largest 
producer  of  papayas.  In  that  year,  Brazil 
produced  an  estimated  1.750,000  metric 
tons  of  papayas,  30.1  percent  of  the 
world's  total  No  data  is  available, 
however,  on  the  volume  of  potential 
exports  of  this  commodity  from  Brazil  to 
the  United  States. 

The  alternative  to  this  rule  was  to 
make  no  changes  in  the  regulations. 
After  consideration,  we  rejected  this 
alternative  because  there  is  no  biological 
reason  to  prohibit  the  importation  into 
the  United  States  of  papayas  from 
Brazil. 

In  our  proposal,  we  solicited 
comments  on  the  potential  effects  of  the 
proposed  action  on  small  entities.  In 
particular,  we  sought  data  and  other 
information  to  determine  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from  the 
implementation  of  the  proposed  rule. 
We  received  one  comment  on  the  Initial 
Regulatory  Flexibility  Analysis 
contained  in  the  proposed  rule. 

The  commenter  disagreed  with  our 
assessment  that  the  proposed  rule 
would  not  have  a  significant  impact  on 
small  entities  in  the  United  States.  The 
commenter  argued  that  the  rule  has  the 
potential  to  have  a  significant  adverse 
impact  on  the  approximately  30  papaya 
growers  located  in  Florida,  all  of  whom 
are  small  in  size.  The  commenter  points 
out  that  Brazil,  because  it  is  the  world's 
largest  papaya  producer,  has  the 
potential  to  flood  the  U.S.  market, 
effectively  driving  Florida's  producers 
out  of  business.  The  commenter  states 
that  Hawaii  and  Florida  produce  all  the 
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papayas  that  are  commercially  grown  in 
the  United  States:  Hawaii  grows  about 
2,500  acres  of  papayas,  with  a  value  of 
$17  million;  Florida  has  500  acres  of 
papayas,  with  a  value  of  $3  million.  The 
commenter  suggests,  however,  that 
Hawaiian  producers  will  not  be  directly 
affected  by  the  proposal  because 
Brazilian  papayas  would  not  be 
permitted  to  move  into  Hawaii. 

We  agree  that  the  proposal  has  the 
potential  to  adversely  affect  papaya 
producers  in  Florida.  However,  to  the 
extent  that  an  adverse  impact  occurs  at 
all,  we  are  not  convinced  that  it  will  be 
significant  for  most  growers. 

Growers  in  Florida  and  Hawaii  could 
be  affected  because  the  proposal  has  the 
potential  to  reduce  the  prices  at  which 
they  are  able  to  sell  their  papayas.  Those 
prices  would  decline  if  a  large  volume 
of  Brazilian  papayas  were  made 
available  in  the  U.S.  market  at  prices 
lower  than  those  currently  being 
accepted  by  domestic  producers.  The 
volume  of  potential  papaya  imports 
from  Brazil  will  depend  on  a  variety  of 
factors,  such  as  the  extent  to  which 
Brazilian  imports  are  price  competitive 
with  papayas  produced  in  the  United 
States  and  with  papayas  imported  into 
the  United  States  from  Mexico  and 
elsewhere.  The  volume  will  also  depend 
on  the  price  Brazil  receives  for  its 
papayas  elsewhere,  including  its 
existing  export  markets.  The  degree  to 
which  Brazilian  imports  are  price 
competitive  depends,  in  turn,  on  several 
factors,  including  production  costs  in 
Brazil  and  the  costs  of  transporting 
papayas  to  the  U.S.  market. 

There  is,  however,  the  potential  for  a 
considerable  volume  of  papaya  imports 
from  Brazil.  Brazil  is  the  world's  leading 
papaya  producer  and  Espirito  Santo,  the 
State  within  Brazil  from  which  imports 
would  be  allowed,  accounts  for  almost 
half  of  Brazil's  total  papaya  production. 
In  1991,  the  State  of  Espirito  Santo 
produced  134,800  tons  of  papayas,  45 
percent  of  Brazil's  total  papaya 
production  of  299.400  tons.  By 
comparison,  production  in  the  United 
States  in  1995  totaled  only  23,042 
metric  tons  (utilized,  fresh  equivalent). 

Nevertheless,  there  are  several  reasons 
that  this  rule  may  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  Florida  growers.  First,  no  more  than 
three  or  four  papaya  producers  in 
Florida  grow  papayas  exclusively  or  as 
a  primary  crop;  most  grow  other  crops 
in  addition  to  papayas.  In  Florida, 
papayas  are  typically  a  temporary  crop 
that  is  used  to  fill  in  the  space  between 
rows  of  newly-planted  permanent  crops 
(e.g.,  mangoes)  until  such  time  as  the 
permanent  crops  mature.  Therefore, 
even  if  Florida  papaya  growers  are 


adversely  affected  by  the  rule  change, 
the  impact  on  most  will  not  be 
significant  in  terms  of  their  overall 
operations. 

Second,  Florida's  papaya  growers  are 
apparently  able  to  remain  financially 
viable  in  the  face  of  sharply  increasing 
imports  from  Mexico.  This  suggests  to 
us  that:  (1)  Florida's  growers  are  able  to 
successfully  adapt  to  the  increased 
competition  by  switching  to  alternative 
crops,  or  (2)  papaya  sales  are  not 
significant  in  terms  of  their  overall 
operations. 

Third,  the  volume  of  potential 
imports  from  Brazil  is  unknovwi.  Thus, 
even  if  it  is  assumed  that  most  Florida 
papaya  growers  do  rely  heavily  on 
papaya  sales,  there  is  no  basis  to 
conclude  that  they  will  automatically  be 
affected.  The  commenters  speculate  that 
the  volume  will  be  large  (relative  to  U.S. 
production)  on  the  basis  of  Brazil's 
status  as  the  world's  leading  papaya 
producer.  However,  that  speculation 
may  not  be  correct,  since  the  volume  of 
imports  would  depend  on  more  than 
just  production  levels  in  Brazil.  Indeed, 
it  may  be  virtually  impossible  for 
Brazilian  papayas  to  compete  with 
Mexican  papayas  in  the  U.S.  market  on 
the  basis  of  price  and  quality.  Brazilian 
imports  would  be  severely 
disadvantaged  because  of  higher 
transportation  costs  to  the  U.S.  market. 

The  commenter  also  argued  that  this 
rule  is  significant  and  should  have 
undergone  review  by  the  Office  of 
Management  and  Budget  (0MB). 

As  required  by  Executive  Order 
12866,  APHIS  submitted  a  description 
of  the  proposed  and  final  rules  to  OMB. 

Executive  Order  12988 

This  rule  allows  papayas  to  be 
imported  into  the  United  States  from 
Brazil.  State  and  local  laws  and  . 
regulations  regarding  papayas  imported 
under  this  rule  will  be  preempted  while 
the  fruit  is  in  foreign  commerce.  Fresh 
papayas  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public,  and  will  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  No  retroactive  effect  will  be 
given  to  this  rule;  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of 


papayas  from  Brazil  will  not  present  a 
risk  of  introducing  or  disseminating 
plant  pests  and  would  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.),  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Fafwrwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in' 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0579-0128. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference, 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements,  Rice. 
Vegetables. 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  ISOee.  ISOff. 
151-167.  450.  2803.  and  2809:  21  U.S.C.  136 
and  136a;  7  CFR  2.22.  2.80,  and  371.2(c). 

2.  Section  319.56-2w  is  revised  to 
read  as  follows: 


12396  Federal  Register/Vol.  63.  No.  49/Friday.  March  13.  1998/Rules  and  Regulations 


S319.56-2W    Administrative  instruction; 
conditions  governing  the  entry  of  papayas 
from  Brazil  and  Costa  Rica. 

The  Solo  type  of  papaya  may  be 
imported  into  the  continental  United 
States.  Alaska.  Puerto  Rico,  and  the  U.S. 
Virgin  Islands  from  the  State  of  Espirito 
Santo,  Brazil,  and  the  provinces  of 
Guanacaste.  San  Jose,  and  Puntarenas, 
Costa  Rica,  only  under  the  following 
conditions: 

(a)  The  papayas  were  grown  and 
packed  for  shipment  to  the  United 
States  in  the  State  of  Espirito  Santo, 
Brazil,  or  in  the  provinces  of 
Guanacaste.  San  Jose,  and  Puntarenas, 
Costa  Rica. 

(b)  Beginning  at  least  30  days  before 
harvest  began  and  continuing  through 
the  completion  of  harvest,  all  trees  in 
the  field  where  the  papayas  were  grown 
were  kept  free  of  papayas  that  were  Vt 
or  more  ripe  (more  than  'A  of  the  shell 
surface  yellow),  and  all  culled  and 
fallen  fruits  were  buried,  destroyed,  or 
removed  from  the  farm  at  least  twice  a 
week. 

(c)  The  papayas  were  treated  with  a 
hot  water  treatment  consisting  of  20 
minutes  in  water  at  49  °C  (120.2  "F). 

(d)  When  packed,  the  papayas  were 
less  than  ^/i  ripe  (the  shell  surface  was 
no  more  than  V*  yellow,  surrounded  by 
hght  green),  and  appeared  to  be  free  of 
all  injurious  insect  pests. 

(e)  The  papayas  were  safeguarded 
from  exposure  to  fruit  flies  from  harvest 
to  export,  including  being  packaged  so 
as  to  prevent  access  by  fruit  flies  and 
other  injurious  insect  pests.  The 
package  containing  the  papayas  does 
not  contain  any  other  fruit,  including 
papayas  not  qualified  for  importation 
into  the  United  States. 

(f)  All  cartons  in  which  papayas  are 
packed  must  be  stamped  "Not  for 
importation  into  or  distribution  in  HI." 

(g)  All  activities  described  in 
paragraphs  (a)  through  (f)  of  this  section 
were  carried  out  under  the  supervision 
and  direction  of  plant  health  officials  of 
the  national  Ministry  of  Agriculture. 

(h)  Beginning  at  least  1  year  before 
harvest  begins  and  continuing  through 
the  completion  of  harvest,  fruit  fly  traps 
were  maintained  in  the  field  where  the 
papayas  were  grown.  The  traps  were 
placed  at  a  rate  of  1  trap  per  hectare  and 
were  checked  for  fruit  flies  at  least  once 
weekly  by  plant  health  officials  of  the 
national  Ministry  of  Agriculture.  Fifty 
percent  of  the  traps  were  of  the  McPhail 
type,  and  fifty  percent  of  the  traps  were 
of  the  Jackson  typw.  If  the  average 
Jackson  trap  catch  was  greater  than  7 
Medflies  per  trap  per  week,  measures 
were  taken  to  control  the  Medfly 
population  in  the  production  area.  The 
national  Ministry  of  Agriculture  kept 


records  of  fruit  fly  finds  for  each  trap, 
updated  the  records  each  time  the  traps 
were  checked,  and  made  the  records 
available  to  APHIS  inspectors  upon 
request.  The  records  were  maintained 
for  at  least  1  year. 

(i)  If  the  average  Jackson  trap  catch 
exceeds  14  Medflies  per  trap  per  week, 
importations  of  papayas  from  that 
production  area  must  be  halted  until  the 
rate  of  capture  drops  to  an  average  of  7 
or  fewer  Medflies  per  trap  per  week. 

(j)  In  tha  State  of  Espirito  Santo, 
Brazil,  if  the  average  McPhail  trap  catch 
was  greater  than  7  South  American  fruit 
flies  [Anastrepha  fraterculus]  per  trap 
per  week,  measures  were  taken  to 
control  the  South  American  fruit  fly 
population  in  the  production  area.  If  the 
average  McPhail  trap  catch  exceeds  14 
South  American  fruit  flies  per  trap  per 
week,  importations  of  papayas  from  that 
production  area  must  be  halted  until  the 
rate  of  capture  drops  to  an  average  of  7 
or  fewer  South  American  fruit  flies  per 
trap  per  week. 

(k)  All  shipments  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  national 
Ministry  of  Agriculture  stating  that  the 
papayas  were  grown,  packed,  and 
shipped  in  accordance  with  the 
provisions  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0128) 

Done  in  Washington,  DC.  this  10th  day  of 
March  1998. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  98-6536  Filed  3-12-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  966  and  980 
[Doclcet  No.  FV98-«6ft-1  FR] 

Tomatoes  Grown  in  Florida  and 
imported  Tomatoes;  Final  Rule  to 
Change  Minimum  Grade  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


SUMMARY:  This  final  rule  increases  the 
minimum  grade  requirements  for 
Florida  and  imported  tomatoes.  The 
grade  requirements  are  changed  from 
U.S.  No.  3  to  U.S.  No.  2.  The  change  in 
grade  requirements  will  help  the  Florida 
tomato  industry  meet  domestic  market 
needs,  increase  returns  to  producers, 
and  provide  consumers  with  higher 
quality  tomatoes.  Application  of  the 


increased  grade  requirements  to 
imported  tomatoes  is  required  under 
section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937. 
EFFECTIVE  DATE:  March  30.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christian  Nissen,  Southeast  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  301 
Third  Street,  N.W.,  Suite  206.  Winter 
Haven.  Florida  33881;  telephone:  (941) 
299-4770.  Fax:  (941)  299-5169;  or 
George  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  room 
2525-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone  (202)  720- 
2491.  Fax:  (202)  205-6632. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  125  and  Marketing 
Order  No.  966.  both  as  amended  (7  CFR 
part  966),  regulating  the  handling  of 
tomatoes  grown  in  certain  designated 
counties  in  Florida,  hereinafter  referred 
to  as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(l5)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefitim.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 


UMI 
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district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Section  8e  of  the  Act  specifies  that 
whenever  certain  specified 
commodities,  including  tomatoes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  those  commodities 
must  meet  the  same  or  comparable 
grade,  size,  quality,  and  maturity 
requirements  as  those  in  effect  for  the 
domestically  produced  commodity. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
import  regulations  issued  under  section 
83  of  the  Act. 

Under  the  order,  tomatoes  produced 
in  the  production  area  and  shipped  to 
fresh  market  channels  outside  the 
regulated  area  are  required  to  meet 
grade,  size,  inspection,  and  container 
requirements.  These  requirements  are 
specified  in  §986.323  of  the  handling 
regulation  issued  under  the  order.  These 
requirements  apply  during  the  period 
October  10  through  June  15  each  year. 
The  regulated  area  includes  the  portion 
of  the  State  of  Florida  which  is  bounded 
by  the  Suwannee  River,  the  Georgia 
border,  the  Atlantic  Ocean,  and  the  Gulf 
of  Mexico.  That  is.  the  entire  State  of 
Florida,  except  the  panhandle.  The 
production  area  is  part  of  the  regulated 
area.  Specialty  packed  red  ripe 
tomatoes,  yellow  meated  tomatoes,  and 
single  and  double  layer  place  packed 
tomatoes  are  exempt  from  container  net 
weight  requirements. 

Under  §  966.323,  all  tomatoes,  except 
for  pear  shaped,  paste,  cherry. 
hycLroponic.  and  greenhouse  tomatoes, 
must  be  inspected  as  specified  in  the 
United  States  Standards  for  Grades  of 
Fresh  Tomatoes  (7  CFR  part  51.1855 
throu^  51.1877;  standards).  Tlirough 
February  3, 1998,  such  tomatoes  had  to 
be  at  least  2%2  inches  in  diameter,  and 
sized  with  proper  equipment  in  one  or 
more  of  the  following  ranges  of 
diameters. 


Size  designation 


Medium  

Large 

Extra  Large 


Inches 

Inches 

mini- 

maxi- 

mum di- 

mum di- 

ameter 

ameter. 

2%2 

2'%a 

2'%2 

2*%2 

22%2 

These  size  designations  and  diameter 
ranges  are  the  same  as  specified  in 
§  51.1859  of  the  standards.  All  tomatoes 
in  the  Medium  size  designation  were 
required  to  grade  at  least  a  U.S.  No.  2, 


while  tomatoes  in  the  larger  size 
designations  were  only  required  to 
grade  at  least  a  U.S.  No.  3.  Section 
966.52  of  the  order  provides  authority 
for  the  establishment  and  modification 
of  regulations  applicable  to  the  handling 
of  particular  grades,  sizes,  and  size 
designations  of  tomatoes. 

This  rule  increases  the  minimum 
grade  requirements  from  U.S.  No.  3  to 
U.S.  No.  2  for  all  tomatoes  regardless  of 
size.  This  change  in  grade  requirements 
was  recommended  by  the  Florida 
Tomato  Committee  (Committee)  on 
September  5, 1997,  by  a  vote  of  10  in 
favor  and  2  opposed.  The  grade 
requirement  change  eliminates 
shipments  of  U.S.  No.  3  grade  tomatoes 
from  the  regulated  area.  The  opponents 
of  this  change  stated  that  there  were 
good  markets  for  U.S.  No.  3  tomatoes  in 
years  of  short  supply,  and  when  crop 
quality  was  down  due  to  adverse 
weather  conditions.  The  members  in 
fovor  countered  stating  that  during 
normal  seasons  U.S.  No.  3  grade 
tomatoes  comprised  a  small  share  of 
total  shipments  and  that  such  shipments 
had  a  price  depressing  effect  on  the 
hi^er  quality  tomatoes  shipped  during 
those  seasons. 

At  the  same  meeting,  the  Committee 
unanimously  recommended  an  increase 
in  the  diameter  size  requirement  for 
Florida  tomatoes  from  2%2  inches  to 
2%2  inches,  that  the  size  designations  of 
Medium,  Large,  and  Extra  Large  be 
changed  to  niuneric  size  designations  of 
6x7, 6x8.  and  5x6,  respectively,  and  that 
the  diameter  size  ranges  for  the 
designated  sizes  be  increased  slightly. 
These  size  ranges  are  difiierent  fiiom 
those  specified  in  §  51.1859  of  the 
standards.  The  minimum  size  and  size 
designation  changes  were  addressed  in 
a  separate  rulemaking  action.  That 
action  was  published  in  the  Federal 
Register  on  October  6. 1997  (62  FR 
52047).  Interested  persons  were  invited 
to  submit  written  comments  until 
October  16. 1997.  Subsequently,  the 
period  for  comments  was  reopened  until 
November  5. 1997,  by  a  document 
published  in  the  Federal  Register  on 
October  22, 1997  (62  FR  54809).  After 
evaluating  all  comments  received,  the 
Department  issued  a  final  rule  on 
December  30, 1997,  implementing  the 
recommended  size  increase  and  size 
designation  changes.  That  final  rule  was 
published  on  January  5, 1998,  with  the 
changes  effective  on  February  4, 1998 
(63  FR  139). 

The  changes  in  that  final  rule  require 
tomatoes  to  be  at  least  2%2  inches  in 
diameter,  and  sized  with  proper 
equipment  in  one  or  more  of  the 
following  ranges  of  diameters  (63  FR 
139;  January  5.  1998).  These  size 


designations  and  diameter  ranges  are 
not  the  same  as  those  specified  in 
§51.1859  of  the  standards. 


Size  designation 

Inches 
mini- 
mum di- 
ameter 

Inches 
maxi- 
mum (*- 
amete' 

6x7  (Formerty  Medium) 
6x6  (Formerly  Large)  .... 
5x6  (Formerly  Extra 
Laroe)       

2%2 

2"'/« 
22%a 

2»%a 

Based  on  an  analysis  of  markets  and 
demands  of  buyers,  the  (Committee 
believes  that  increasing  the  minimum 
grade  from  U.S.  No.  3  to  U.S.  No.  2  will 
improve  the  marketing  of  Florida  and 
foreign  produced  tomatoes,  and  protect 
the  entire  market  from  the  price 
depressing  effects  of  poorer  quality 
tomatoes  from  both  domestic  and 
foreign  supply  sources.  The  Increase  in 
grade  requirements  is  expected  to 
prevent  low-quality  tomatoes  from 
reaching  the  mariietplace,  and  improve 
the  overall  quality  of  tomatoes  in  fresh 
market  chaimels.  This  is  expected  to 
benefit  the  marketers  of  both  Florida 
and  imported  tomatoes. 

Tomatoes  grading  U.S.  No.  3  must  be 
well  developed,  may  be  misshapen,  and 
caiuiot  be  seriously  damaged  by 
sunscald  (7  CFR  51.1858).  Tomatoes 
grading  U.S.  No.  2  have  to  be  well 
developed,  reasonably  well-formed,  and 
free  fixjm  sunscald  (7  CFR  51.1857). 
Sunscald  is  an  injury  which  usually 
occurs  on  the  sides  or  upper  half  of  the 
tomato,  but  may  occur  wherever  the 
rays  of  the  sun  strike  most  directly. 
Sunscald  results  in  the  formation  of  a 
whitish,  shiny,  blistered  area  on  the 
tomato.  The  aflfected  tissue  gradually 
collapses,  forming  a  slight  simken  area 
that  may  become  pale  yellow,  and 
wrinkle  or  shrivel  as  the  tomato  ripens. 
This  detracts  from  the  overall  quality  of 
the  tomato. 

The  difference  between  tomatoes 
grading  U.S.  No.  3  and  U.S.  No.  2  with 
regard  to  development,  shape,  and 
simscald  is  especially  noticeable  in 
smaller  sized  tomatoes,  but  also 
noticeable  in  larger  sized  tomatoes.  U.S. 
No.  3  grade  tomatoes  are  generally  of 
very  poor  quality,  and  are  not  desired  by 
the  consumer. 

The  Conunittee  indicated  that  when 
tomatoes  of  this  quality  are  offered  for 
sale  to  consumers  in  a  normal  season 
these  tomatoes  have  an  adverse  affect  on 
the  demand  and  sale  of  other  Florida 
tomatoes.  The  increase  in  grade 
requirements  is  expected  to  improve  the 
quality  of  the  tomato  packs  shipped 
from  Florida. 

The  proponents  of  the  change 
indicated  that  the  marketplace  is 
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changing  and  that  the  Florida  industry 
has  been  shipping  fewer  U.S.  No.  3 
grade  tomatoes  than  it  had  in  past 
seasons  in  response  to  those  changes. 
During  the  last  three  shipping  seasons, 
the  quantity  of  U.S.  No.  3  grade 
tomatoes  shipped  as  a  percentage  of 
total  shipments  ranged  from  a  low  of  4.4 
percent  to  a  high  of  7.6  percent. 

At  the  meeting,  the  Committee 
discussed  whether  eliminating  U.S.  No. 
3  tomatoes  would  diminish  the  quality 
of  the  U.S.  No.  2  grade  pack  by  handlers 
trying  to  commingle  more  U.S.  No.  3 
grade  as  U.S.  No.  2  grade.  The 
proponents  acknowledged  that  some  of 
the  tomatoes  currently  being  sold  at  the 
U.S.  No.  3  grade  could  be  reworked  to 
make  U.S.  No.  2  grade.  They  stated, 
however,  that  they  were  interested  in 
eliminating  the  true  U.S.  No.  3  grade 
which  in  normal  seasons  has  tended  to 
detract  from  the  overall  pack  and 
depress  prices  for  higher  quality 
tomatoes. 

The  grade  increase  is  expected  to 
improve  the  overall  tomato  pack, 
provide  consumers  with  the  quality  of 
tomatoes  desired,  and,  thus,  encourage 
repeat  purchases.  In  other  words,  the 
new  grade  requirements  will  allow 
handlers  to  respond  better  to  market 
preferences  which  is  expected  to  benefit 
producers  and  handlers  of  Florida 
tomatoes. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  tomatoes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quahty,  or  maturity  requirements 
for  the  domestically  produced 
commodity.  The  current  import 
regulations  are  specified  in  7  CFR 
980.212.  Similar  to  the  order, 
regulations  apply  during  the  period 
October  10  through  June  15  when  the 
Florida  handling  requirements  are  in 
effect.  Because  this  action  increases  the 
minimum  grade  for  domestic  tomato 
shipments,  this  increase  will  apply  to 
imported  tomatoes. 

Florida  tomatoes  must  be  packed  in 
accordance  with  three  specified  size 
designations,  and  tomatoes  falling  into 
different  size  designations  may  not  be 
commingled  in  a  single  container.  These 
pack  restrictions  do  not  apply  to 
imported  tomatoes.  Because  pack 
requirements  do  not  apply,  different 
sizes  of  imported  tomatoes  may  be 
commingled  in  the  same  container. 

Beginning  February  4. 1998,  and  until 
the  effective  date  of  this  final  rule 
import  requirements  specify  that  all  lots 
with  a  minimum  diameter  of  2>»/s2 
inches  and  larger  shall  meet  at  least  a 
U.S.  No.  3  grade.  All  other  tomatoes 


shall  meet  at  least  a  U.S.  No.  2  grade. 
Any  lot  with  more  than  10  percent  of  its 
tomatoes  lass  than  2*%'32  inches  in 
diameter  is  required  to  grad^  at  least 
U.S.  No.  2.  This  final  rule  changes  these 
requirements  by  requiring  all  lots  of 
imported  tomatoes  to  grade  at  least  U.S. 
No.  2,  regardless  of  size. 

This  change  is  expected  to  benefit  the 
marketers  of  both  Florida  and  imported 
tomatoes  by  providing  consumers  with 
the  higher  quality  tomatoes  they  desire. 
The  Department  contacted  a  few  tomato 
importers  concerning  imports.  The 
importers  indicated  that  they  will  not 
have  difficulty  meeting  the  U.S.  No.  2 
grade  requirements.  Thus,  the 
Department  believes  that  the  increase 
will  not  limit  the  quantity  of  imported 
tomatoes  or  place  an  undue  burden  on 
exporters,  or  importers  of  tomatoes.  The 
expected  increase  in  customer 
satisfaction  should  benefit  all  tomato 
importers  rtgardless  of  size. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders  which  regulate 
the  handling  of  domestically  produced 
products.  Thus,  this  final  rule  will  have 
small  entity  orientation,  and  will  impact 
both  small  and  large  business  entities  in 
a  manner  comparable  to  those  rules 
issued  under  marketing  orders. 

There  are  approximately  65  handlers 
of  Florida  tomatoes  who  are  subject  to 
regulation  under  the  order  and 
approximately  75  tomato  producers  in 
the  regulated  area.  In  addition,  at  least 
170  importers  of  tomatoes  are  subject  to 
import  regulations  and  would  be 
affected  by  this  final  rule.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (SBA)(13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 

Committee  data  indicates  that 
approximately  20  percent  of  the  Florida 


handlers  handle  80  percent  of  the  total 
volume  shipped  outside  the  regulated 
area.  Based  on  this  information,  the 
shipment  information  for  the  1996-97 
season,  and  the  1996-97  season  average 
price  of  $7.97  per  25  pound  equivalent 
carton,  the  majority  of  handlers  would 
be  classified  as  small  entities  as  defined 
by  the  SBA.  The  majority  of  producers 
of  Florida  tomatoes  also  may  be 
classified  as  small  entities.  Moreover, 
the  Department  believes  that  most 
importers  may  be  classified  as  small 
entities. 

Under  §  966.52  of  the  Florida  tomato 
marketing  order,  the  Committee,  among 
other  things,  has  authority  to 
recommend  changes  in  the  minimum 
grade  requirements  for  tomatoes  grown 
in  the  defined  production  area  and 
handled  under  the  order.  This  final  rule 
increases  the  minimum  grade  from  U.S. 
No.  3  to  U.S.  No.  2.  As  provided  under 
section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  the  grade 
increase  must  apply  to  imported 
tomatoes. 

The  Committee  recommended  the 
grade  increase  to  improve  the  marketing 
of  Florida  tomatoes  and  follow  the 
recent  industry  trend  of  shipping  higher 
grade  tomatoes.  This  trend  is  in 
response  to  a  strong  consumer  demand 
for  such  tomatoes.  The  Committee  noted 
that  a  U.S.  No.  3  grade  tomato  can  have 
a  negative  imptct  on  the  market  for 
higher  quality  tomatoes. 

According  to  the  Committee,  when 
supplies  are  not  short  or  crop  quality  is 
not  lowered  due  to  adverse  weather 
conditions.  U.S.  No.  3  grade  tomatoes 
comprise  a  small  share  of  total 
shipments.  During  the  last  three 
shipping  seasons,  the  quantity  of  U.S. 
No.  3  grade  shipped  as  a  percentage  of 
total  shipments  ranged  from  a  low  of  4.4 
percent  to  a  high  of  7.6  percent.  Thus, 
the  increase  in  the  minimum  grade 
requirements  is  not  expected  to 
significantly  impact  the  total  number  of 
Florida  shipments.  It  is.  however, 
expected  to  have  a  positive  effect  in  the 
marketplace  by  providing  a  strong  price 
base  for  the  industry.  As  mentioned 
earlier,  the  Committee  believes  that  U.S. 
No.  3's  have  a  price  depressing  effect  on 
higher  grade  shipments. 

According  to  the  Committee,  during 
the  1996-97  season,  about  47.9  million 
25  pound  equivalents  were  shipped 
from  Florida.  Of  that  amount,  only  4.9 
percent  were  U.S.  No.  3  grade.  The 
value  of  all  sales  during  that  season 
totaled  about  $381.4  million.  The  value 
of  the  U.S.  No.  3  grade  tomatoes  totaled 
about  $16.6  million,  or  about  4.4 
percent  of  total  sales  during  that  season. 
In  1995-96.  the  total  of  all  tomatoes 
shipped  was  47.3  million  25  pound 
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equivalents.  The  U.S.  No.  3  grade 
portion  was  7.9  percent.  That  season, 
the  value  of  all  sales  totaled  about 
$369.7  million,  and  the  U.S.  No.  3's 
comprised  7.6  percent  of  the  total  value. 
The  percentages  for  the  1994-95  season 
were  similar  with  U.S.  No.  3's  making 
up  about  6.8  percent  of  the  total 
shipments,  and  the  sales  value  of  the 
U.S.  No.  3  grade  making  up  about  6.1 
percent  of  the  total  value.  That  season, 
total  industry  shipments  totaled  about 
55.5  million  25  pound  equivalents,  and 
the  total  value  was  about  S388.3 
million. 

The  Committee  also  noted  that  a 
recent  voluntary  elimination  of  U.S.  No. 
3  grade  by  the  industry  had  been 
successful  in  strengthening  the  market 
and  in  supporting  grower  returns.  This 
action  is  expected  to  continue  those 
successes.  Without  an  increase  in  grade 
requirements,  the  Committee  believes 
that  an  erosion  of  market  confidence 
and  producer  returns  could  occur. 

The  raising  of  the  minimum  grade 
from  U.S.  No.  3  to  U.S.  No.  2  is  expected 
to  impact  all  handlers  uniformly, 
whether  small  or  large,  because  all 
handlers,  regardless  of  size,  currently 
pack  about  the  same  percentage  of  U.S. 
No.  3  grade  tomatoes.  The  benefits  of 
the  higher  prices  resulting  from 
eliminating  the  U.S.  No.  3's  will  be 
distributed  evenly  among  all  handlers, 
and  are  expected  to  be  greater  than  the 
minimal  costs  expected  to  be  incurred. 

Direct  costs  to  the  industry  associated 
with  the  minimum  grade  requirement 
increase  will  include  sorting  and 
packing  line  adjustments  to  operate 
under  the  new  requirements.  These 
costs  are  expected  to  be  minimal 
relative  to  the  benefits  expected.  Other 
costs  will  include  possible  losses 
because  handlers  will  no  longer  be  able 
to  ship  U.S.  No.  3  grade  tomatoes 
outside  of  the  regulated  area,  as  defined 
in  the  marketing  order.  However,  these 
losses  also  are  expected  to  be  minimal 
because  tomatoes  lower  in  quality  than 
U.S.  No.  2  could  continue  to  be  shipped 
within  the  regulated  area,  or  shipped  for 
processing. 

Foreign  tomato  shippers  also  have 
alternative  markets  for  lower  grade 
tomatoes  which  should  lessen  any 
losses  as  a  result  of  this  action.  That  is, 
foreign  tomatoes  lower  in  grade  than 
U.S.  No.  2  could  be  marketed  in 
locations  other  than  the  United  States. 

Additionally,  the  marketplace  price 
and  quality  benefits  expected  for  Florida 
growers  and  handlers  as  a  result  of  this 
action  will  also  benefit  exporters  and 
importers  of  tomatoes.  Consumers  will 
also  benefit  as  a  result  of  the  higher 
quality  product  available  in  the 
marketplace.  As  mentioned  earlier,  the 


benefits  of  this  rule  are  not  expected  to 
be  disproportionately  greater  or  lesser 
for  small  entities  than  for  large  entities. 

The  Committee  discussed  alternatives 
to  this  recommendation,  including 
leaving  the  grade  requirements 
unchanged.  However,  after  thoroughly 
discussing  the  issue  the  majority  of  the 
Committee  members  agreed  that  the 
grade  increase  was  necessary  to  improve 
pack  appearance  and  effectively 
compete  in  the  present  market.  During 
the  discussion,  most  Committee 
members  acknowledged  that  U.S.  No.  3 
grade  tomatoes  could  be  important  to 
the  market  in  years  of  short  supply  and 
lower  than  normal  quality  resulting 
from  adverse  weather  conditions. 
However,  those  members  also  pointed 
out  that  during  normal  seasons  U.S.  No. 
3  tomatoes  were  not  popular  in  the 
marketplace,  and  that  the  lower  grade 
had  a  price  depressing  effect  on  better 
grade  tomatoes. 

Mexico  is  the  largest  exporter  of 
tomatoes  to  the  United  States.  Over  the 
last  10  years,  Mexican  exports  to  the 
United  States  averaged  32,527,000 
containers  of  25  pound  equivalents  per 
season  (October  5-July  5)  and 
comprised  about  99  percent  of  all 
imported  tomatoes  to  the  United  States 
during  that  time.  Total  imports  during 
that  period  averaged  32,752.000 
containers  of  25  pound  equivalents 
(October  5-July  5).  Some  of  the  imports 
from  Mexico  may  have  been 
transhipped  to  Canada.  Small  quantities 
of  tomatoes  are  imported  from 
Caribbean  Basin  countries.  Domestic 
shipments  for  the  past  10  years  averaged 
108,577,000  containers  of  25  pound 
equivalents  (October  5-July  5).  Florida 
shipments  comprised  about  48  percent 
of  the  total  shipments  for  the  same 
period.  This  information  is  from  AMS 
Market  News  Branch  data  that  most 
closely  approximates  the  Florida 
shipping  season. 

TTie  grade  increase  is  expected  to 
benefit  the  marketers  of  both  Florida 
and  imported  tomatoes  by  providing 
consumers  with  higher  quality 
tomatoes.  The  Department  contacted  a 
few  tomato  importers  concerning 
imports.  The  importers  indicated  that 
they  will  not  have  undue  difficulty 
meeting  the  higher  grade  requirements. 
Also,  Department  fresh  products 
inspectors  at  the  Fort  of  Nogales. 
Arizona,  the  port  where  most  Mexican 
produced  tomatoes  enter  the  United 
States,  estimated  that  only  2  to  3  percent 
of  the  total  tomato  imports  from  Mexico 
were  U.S.  No.  3  grade.  The  remainder 
were  U.S.  No.  2  grade  and  higher.  Thus, 
the  Department  believes  that  the 
increase  will  not  limit  the  quantity  of 
imported  tomatoes  or  place  an  undue 


burden  on  exporters,  or  importers  of 
tomatoes.  The  expected  increase  in 
customer  satisfaction  and  more  positive 
marketplace  atmosphere  resulting  from 
providing  the  desired  quality  should 
benefit  all  tomato  importers  regardless 
of  size. 

This  action  will  not  impose  any 
additional  reporting  or  record  keeping 
requirements  on  either  small  or  large 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule. 

In  addition,  the  Committee's  meeting 
was  vddely  publicized  throughout  the 
Florida  tomato  industry,  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the 
September  5. 1997,  meeting  was  a 

f>ublic  meeting  and  all  entities,  both 
arge  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  were  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses.  One  comment  on  the 
regulatory  impacts  of  this  action  was 
received  from  a  handler  of  Florida 
tomatoes  and  is  discussed  below. 

The  proposed  rule  regarding  this 
action  was  published  in  the  Federal 
Register  on  December  18.  1997  (62  FR 
66312).  Interested  persons  were  invited 
to  submit  written  comments  until 
January  20,  1998.  Copies  of  the 
proposed  rule  were  faxed  and  mailed  to 
all  known  interested  persons.  Also,  the 
rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register.  A  total  of  11  comments  were 
received. 

Seven  favorable  comments  were 
received.  One  comment  was  received 
from  a  voluntary  agricultural 
cooperative  association  of  Florida 
tomato  producers  representing  about  90 
percent  of  the  total  volume  of  tomatoes 
produced  under  the  marketing  order 
each  year.  Another  comment  was 
received  from  a  cooperative  agricultural 
association  composed  of  first  handlers 
of  fresh  Florida  tomatoes  grown  in 
Central  and  South  Florida.  An 
association  representing  the  interests  of 
fruit  and  vegetable  growers  throughout 
Florida  also  supported  the  proposed 
grade  increase.  A  comment  was  received 
from  the  Commissioner  of  the  Florida 
Department  of  Agriculture  and 
Consumer  Ser\'ices  supporting  the 
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proposed  grade  increase.  These 
commenters  supported  the  belief  that 
increasing  the  minimum  grade 
requirements  from  U.S.  No.  3  to  U.S. 
No.  2  will  help  increase  customer 
satisfaction,  improve  demand,  and 
improve  the  overall  quality  of  tomatoes 
in  the  market. 

The  Committee  also  submitted  a 
favorable  comment.  In  its  comment,  the 
Committee  mentioned  that  the 
statement  in  the  proposed  rule  at 
column  one  on  page  66313  of  the 
Federal  Register  (62  PR  66313; 
December  18,  1997)  stating  that  "Based 
on  an  analysis  of  markets  and  demands 
of  buyers,  the  Committee  believes  that 
increasing  the  minimum  grade  from 
U.S.  No.  3  to  U.S.  No.  2  would  improve 
the  marketing  of  Florida  tomatoes,  and 
help  the  industry  protect  its  markets 
from  foreign  competition."  misleads  and 
confuses  the  reader.  The  Committee 
asserted  that  the  proposed  rule  is  not 
intended  to  limit  and,  in  fact,  would  not 
protect  the  Florida  tomato  industry  from 
foreign  competition.  The  proposal  is 
designed  to  protect  the  entire  market 
from  the  price  depressing  effect  of 
poorer  quality  tomatoes  from  both 
domestic  and  foreign  supply  sources 
and  would  provide  a  better  product  for 
the  consumer.  Accordingly,  this 
statement  has  been  clarified  in  the  final 
rule.  The  Committee  also  suggested  that 
the  use  of  25  pound  and  25,000  pound 
equivalents  in  different  parts  of  the 
proposed  rule  could  confuse  the  reader, 
and  suggested  that  only  25  pound 
equivalents  be  used  because  this  is  the 
common  standard  used  by  the  Florida 
industry.  Appropriate  modifications 
have  been  made  in  response  to  these 
suggested  changes. 

Another  favorable  comment  was 
received  from  a  national  confederation 
of  Mexican  vegetable  growers  indicating 
that  the  increase  in  requirements  for 
minimum  grade  to  U.S.  No.  2  will  help 
improve  the  overall  quality  of  tomatoes 
in  the  market  and  will  contribute  to 
better  marketing  and  increase  the 
growers'  income. 

A  final  favorable  comment  was 
received  from  a  trade  association 
representing  over  100  distributors, 
shippers,  brokers,  and  affiliated 
companies  who  are  directly  involved 
with  the  receipt,  handling,  and  sale  of 
perishable  agricultural  commodities 
grown  in  the  Republic  of  Mexico.  This 
comment  supported  the  proposal  to 
increase  the  minimum  grade 
requirement  to  U.S.  No.  2,  but  expressed 
the  belief  that  the  proposed  change  does 
not  tighten  quality  restrictions  enough. 
The  trade  association  requested  the 
Department  to  establish  a  minimum 
grade  of  85  percent  U.S.  No.  1. 


The  trade  association  stated  that  it 
strongly  agrees  that  the  presence  of  U.S. 
No.  3  tomatoes  in  the  marketplace  hurts 
grower  returns.  The  comment  pointed 
out  that  tomatoes  grading  U.S.  No.  2  are 
of  poor  cosmetic  quality  and  this 
discourages  many  shoppers  from  buying 
tomatoes.  The  comment  noted  that  with 
the  rapid  expansion  of  the  availability 
and  affordability  of  greenhouse-grown 
tomatoes,  field  grown  tomatoes  are  now 
in  direct  competition  for  shelf-space  and 
consumer  demand  with  greenhouse 
tomatoes.  The  comment  stated  that  if 
the  intent  of  the  proposed  rule  is  to  have 
a  positive  effect  in  the  marketplace  by 
providing  a  strong  price  base  for  the 
industry,  the  minimum  grade 
requirement  should  be  tightened  to  85 
percent  U.S.  No.  1  or  better. 

It  would  not  be  appropriate  to  act 
upon  this  recommended  change  at  this 
time.  The  recommended  change  is  more 
restrictive  than  proposed.  Because  of 
this,  AMS  believes  that  further  review 
and  analysis  is  needed  and  that  notice 
and  comment  rulemaking  should  be 
used  before  implementation.  Also,  this 
recommended  change  has  been  sent  to 
the  Committee  for  future  consideration. 

Four  opposition  comments  were 
received.  These  comments  were  from 
handlers  of  Florida  tomatoes,  and  an 
import  broker.  The  Florida  handlers 
stated  that  this  past  fall,  as  well  as 
several  occasions  last  season,  overall 
tomato  demand  and  price  allowed  them 
to  pack  and  sell  all  of  their  U.S.  No.  3 
grade  tomatoes  above  the  minimum 
price  in  effect  for  Mexican  grown 
tomatoes  through  the  settlement  of  a 
trade  action  brought  against  Mexico. 
One  of  these  handlers  indicated  that  had 
the  grade  increase  been  implemented 
earlier,  it  would  have  caused  an 
economic  loss  to  farms  in  Florida,  as 
they  were  able  to  sell  all  of  the  U.S.  No. 
3  tomatoes  they  packed.  Another 
handler  stated  that  the  elimination  of 
U.S.  No.  3  grade  tomatoes  would  reduce 
the  overall  grade  due  to  commingling  of 
the  product,  and  that  the  proposal  was 
a  step  backward  in  competing  with  their 
international  competitors.  All  three  of 
the  Florida  handlers  pointed  out  that 
there  is  currently  a  mechanism  in  place 
under  a  tomato  growers  exchange  that 
would  remove  U.S.  No.  3  grade 
tomatoes  from  the  market  under  a 
certain  pricing  structure.  However,  not 
all  Florida  production  would  be  covered 
by  this  mechanism  at  all  times.  The 
import  broker  indicated  that  there  was 
a  market  for  lower  priced  imported  U.S. 
No.  3  grade  tomatoes. 

As  indicated  earlier,  in  making  its 
recommendation  the  Committee 
discussed  leaving  the  grade 
requirements  unchanged.  However,  after 


discussing  the  merits  of  this  alternative, 
the  majority  of  the  Committee  members 
agreed  that  the  grade  increase  was 
necessary  to  improve  pack  appearance 
and  effectively  compete  in  a  market 
whose  buyers  are  requesting  higher 
quality  product.  These  members 
acknowledged  that  U.S.  No.  3  tomatoes 
could  be  important  to  the  market  in 
years  of  short  supply  and  lower  than 
normal  quality  resulting  from  adverse 
weather  conditions.  They  also  pointed 
out  that  during  normal  seasons  U.S.  No. 
3  tomatoes  were  not  popular  in  the 
marketplace,  and  that  the  lower  grade 
had  a  price  depressing  effect  on  better 
grade  tomatoes. 

Opposition  commenters  may  have 
been  able  to  market  their  U.S.  No.  3 
grade  tomatoes  because  a  small  market 
exists  for  such  tomatoes.  However,  the 
Committee  made  its  recommendation 
because  it  believes  that  higher  quality 
and  the  expansion  of  consumer  demand 
are  keys  to  improving  the  tomato 
industry  in  the  long  term.  When  short 
term  quality  problems  occur  due  to 
adverse  weather  or  other  causes  and 
sufficient  supplies  of  U.S.  No.  2  or 
better  grade  tomatoes  are  not  available 
to  meet  market  needs,  appropriate 
action  could  be  taken  to  address  such 
problems.  The  Committee  could  meet 
and  request  the  Department  to 
implement  emergency  rulemaking 
which  would  allow  handlers  to  ship 
tomatoes  lower  than  U.S.  No.  2  grade. 

The  proponents  of  the  change  on  the 
Committee  acknowledged  that  some  of 
the  tomatoes  currently  being  sold  at  the 
U.S.  No.  3  grade  level  could  be 
reworked  to  make  U.S.  No.  2  grade. 
However,  they  indicated  that  they  were 
interested  in  eliminating  the  true  U.S. 
No.  3  grade  w^ich  has  depressed  the 
market  for  better  quality  tomatoes  in 
normal  seasons. 

Most  of  the  commenters  requested 
that  the  proposed  grade  increase  be 
implemented  as  soon  as  possible.  The 
need  for  prompt  implementation  is 
appropriate  because  Florida  handlers 
are  more  than  half-way  through  the 
1997-98  shipping  season,  and  they  want 
to  accrue  the  benefits  anticipated. 
Moreover,  the  comment  from  the  trade 
association  representing  importers 
requested  prompt  action  stating  that 
there  is  little  modification  that  must  be 
made  to  existing  packing  equipment 
that  would  result  in  unusual  additional 
expenditures  for  importers  or  packers. 
However,  sufficient  time  must  be 
provided  for  the  Florida  and  import 
tomato  industries  to  comply  with  the 
new  grade  requirement  and  to  allow 
tomatoes  already  picked  and  packed, 
and  certified  as  U.S.  No.  3  grade  to  be 
shipped.  Further,  handlers  and 
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exporters  need  to  adjust  their  sorting 
and  packing  lines  to  meet  the  higher 
grade  requirement.  Therefore,  the 
Department  has  decided  that  the 
effective  date  of  this  action  should  be 
March  30, 1998.  This  period  of  time  is 
reasonable  and  consistent  with  the 
provisions  of  the  Act,  and  will  allow 
both  the  domestic  and  imported  tomato 
industries  sufficient  time  to  adjust  to  the 
new  grade  requirement  and  to  ship 
commodity  that  is  already  picked  and 
packed. 

In  view  of  all  the  foregoing,  the 
Etepartment  has  concluded  tbat  the 
increase  in  the  minimimi  grade 
requirement  from  U.S.  No.  3  to  U.S.  No. 
2  will  advance  the  interests  of  the 
Florida  and  foreign  tomato  industries 
and  should  be  implemented. 

In  accordance  with  section  8e  of  the 
Act.  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  and  the 
comments  received,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  ofthe  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  Florida 
tomato  handlers  are  aware  of  this  action, 
which  was  discussed  at  various  industry 
and  association  meetings  and  was 
recommended  by  a  majority  of  the 
Committee;  (2)  the  Committee  meeting 
was  a  public  meeting  and  all  interested 
parties  had  an  opportunity  to  provide 
input;  (3)  the  grade  increase  needs  to  be 
in  place  as  soon  as  possible  to  cover  the 
balance  ofthe  1997-98  shipping  season 
which  ends  in  June;  and  (4)  an  adequate 
amount  of  time  has  been  provided  for 
handlers  and  importers  to  adjust  their 
packing  and  sorting  lines  to  meet  the 
higher  grade  requirement. 

List  of  Subjects 

7  CFR  Part  966 

Marketing  agreements,  Reporting  and 
recordkeeping  requirements,  Tomatoes. 

7  CFR  Part  980 

Food  grades  and  standards,  Imports, 
Marketing  agreements.  Onions,  Potatoes, 
Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  966  and  980  are 
amended  as  follows: 


1.  The  authority  citation  for  7  CFR 
parts  966  and  980  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

2.  In  §  966.323,  paragraph(a)(l)  is 
revised  to  read  as  follows: 

§966.323    Handling  regulation. 

•        *        •        •        • 

(a)  Grade,  size,  container,  and 
inspection  requirements.  (1)  Grade. 
Tomatoes  shall  be  graded  and  meet  the 
requirements  specified  for  U.S.  No.  1, 
U.S.  Combination,  or  U.S.  No.  2  ofthe 
U.S.  Standards  for  Grades  of  Fresh 
Tomatoes.  When  not  more  than  15 
percent  ofthe  tomatoes  in  any  lot  fail  to 
meet  the  requirements  of  U.S.  No.  1 
grade  and  not  more  than  one-third  of 
this  15  percent  (or  5  percent)  are 
comprised  of  defects  causing  very 
serious  damage  including  not  more  than 

1  percent  of  tomatoes  which  tire  soft  or 
a^ected  by  decay,  such  tomatoes  may  be 
shipped  and  designated  as  at  least  85 
percent  U.S.  No.  1  grade. 

PART  980— VEGETABLES;  IMPORT 
REGULATIONS 

3.  In  §  980.212.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  980.21 2    Import  regulations;  tomatoes. 

***** 

Cb)*** 

(1)  From  October  10  through  June  15 
of  each  season,  tomatoes  offered  for 
importation  shall  be  at  least  2  %2  inches 
in  diameter.  Not  more  than  10  percent, 
by  count,  in  any  lot  may  be  smaller  than 
the  minimimi  speciBed  diameter.  All 
lots  of  tomatoes  shall  be  at  least  U.S.  No. 

2  grade. 
***** 

Dated:  March  9, 1998. 

Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

[FR  Doc.  98-6618  Filed  3-12-98;  8:45  am] 

BtLUNG  CODE  3410-02-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  614  and  627 

RIN  3052-AB09 

Loan  Policies  and  Operations;  Title  IV 
Conservators,  Receivers,  and 
Voluntary  Liquidation;  Effective  Date 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 


SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  under  parts  614  and  627  on 
February  4. 1998  (63  FR  5721).  The  final 
rule  amends  the  regulations  governing 
the  funding  relationship  between  a 
Farm  Credit  Bank  (FCB)  or  agricultural 
credit  bank  (ACB),  and  a  direct  lender 
association  or  other  financing 
institution  (OFI).  This  rule  repealed  the 
requirement  that  the  FCA  prior  approve 
the  General  Financing  Agreement 
between  an  FCB  or  ACB  and  a  direct 
lender  association  or  OFI  and 
eliminated  a  regulatory  direct  loan 
limitation.  The  rule  also  amended 
another  regulation  to  permit  the 
voluntary  Uquidation  of  Farm  Credit 
institutions  by  means  of  an  FCA- 
approved  Uquidation  plan.  In 
accordance  with  12  U.S.C.  2252,  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  ofthe 
regulations  is  March  13,  1998. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  614  and  627 
published  on  February  4, 1998  (63  FR 
5721)  is  effective  March  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
S.  Robert  Coleman,  Senior  Policy 
Analyst,  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4498; 
or 

James  M.  Morris,  Senior  Counsel,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444. 

(12  U.S.C.  2252(a)(9)  and  (10)) 

Dated:  March  10, 1998. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
|FR  Doc.  98-6371  Filed  3-12-98;  8:45  am] 

BILUNQ  CODE  (TOS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docitet  No.  95-NM-27fr-AD;  Amendment 
39-10385;  AD  98-06-08] 

RIN2120-nAA64 

Airworthiness  Directives;  Airt>us  Model 
A300,  A310.  and  A300-600  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 
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SUMMARY:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300,  A310,  and  A300-600  series 
airplanes,  that  requires  inspections  to 
detect  defects  of  the  flanges  of  the  bleed 
air  ducts  of  the  auxiliary  power  unit 
(APU),  and  to  measure  the  material 
thickness  of  the  flanges;  and  repair, 
replacement  of  the  duct  with  a  new  or 
serviceable  duct,  or  operation  of  the 
airplane  with  the  bleed  air  system  of  the 
APU  inoperative,  if  necessary.  For 
certain  airplanes,  the  amendment  also 
requires  an  inspection  to  detect  cracks 
of  the  flanges,  and  follow-on  actions. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continued 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specifled  by  this  AD  are 
intended  to  prevent  rupturing  and 
cracking  of  the  flanges  of  the  bleed  air 
ducts,  which  could  damage  the  elevator 
control  system  and  consequently  reduce 
the  controllability  of  the  airplane. 
DATES:  Effective  April  17,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  17, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300,  A310,  and  A300-600 
series  airplanes  was  published  in  the 
Federal  Register  on  January  8, 1998  (63 
FR  1070).  That  action  proposed  to 
require  inspections  to  detect  defects  of 
the  flanges  of  the  bleed  air  ducts  of  the 
auxiliary  power  unit  (APU),  and  to 
measure  the  material  thickness  of  the 
flanges;  and  repair,  replacement  of  the 
duct  with  a  new  or  serviceable  duct,  or 
operation  of  the  airplane  with  the  bleed 
air  system  of  the  APU  inoperative,  if 


necessary.  For  certain  airplanes,  the 
action  also  proposed  to  require  an 
inspection  to  detect  cracks  of  the 
flanges,  and  follow-on  actions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclufion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  84  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  9 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $45,360,  or  $540  per  airplane. 

The  oost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has    ' 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  theFederal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  j 

98-06-08    Airbus:  Amendment  39-10385. 
Docket  95-NM-278-AD. 

Applicability:  Model  A300,  A310,  and 
A300^-600  series  airplanes  on  which  Airbus 
Modification  11308  has  not  lieen 
accomplished  during  manufacture; 
certificated  In  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  rupturing  and  cracking  of  the 
flanges  of  the  bleed  air  ducts  of  the  auxiliary 
power  unit  (APU),  and  cracking  of  the 
adjacent  duct,  which  could  damage  the 
elevator  control  system  and  consequently 
reduce  the  controllability  of  the  airplane; 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  5,000  total 
flight  cycles,  or  within  500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  visual  inspection  to 
detect  defects  (recesses,  sharp  edges,  or 
scratches)  of  the  inner  and  outer  surfaces  of 
all  flanges  of  the  bleed  air  ducts  of  the  APU 
between  frames  83  and  93  (for  Model  A300 
series  airplanes)  or  between  frames  85  and  93 
(for  Model  A310  and  A30O-600  series 
airplanes),  as  applicable,  and  measure  the 
material  thickness  of  the  flanges;  in 
accordance  with  Airbus  Service  Bulletin 
A300-36-0033  (for  Model  A300  series 
airplanes).  A30O-36-6024  (for  Model  A300- 
600  series  airplanes),  or  A310-36-2032(for 
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Model  A310  series  airplanes),  all  dated 
October  17, 1994;  as  applicable.  If  any  defect 
is  found,  prior  to  further  flight,  repair  the 
defect  in  accordance  with  the  applicable 
service  bulletin. 

(1)  If  the  material  thickness  of  the  flanges 
is  within  the  limits  [Area  1:  greater  than  or 
equal  to  0.56  mm  (0.022  inch);  Area  2:  greater 
than  or  equal  to  0.48  mm  (0.019  inch)] 
specified  in  Airbus  Service  Bulletin  A300- 
3&-0033  (for  Model  A300  series  airplanes), 
A30O-36-6024  (for  Model  A300-600  series 
airplanes),  or  A310-36-2032  (for  Model 
A310  series  airplanes),  all  dated  October  17, 
1994;  as  applicable:  Prior  to  further  flight, 
perform  an  inspection  using  a  magnifying 
glass  or  appropriate  gauge  to  detect  cracks  of 
the  inner  and  outer  surfaces  of  the  flanges, 
in  accordance  with  the  applicable  service 
bulletin. 

(i)  If  no  crack  is  found,  and  the  material 
thickness  of  all  flanges  is  within  the  limits 
(Area  1:  greater  than  or  equal  to  0.9  mm 
(0.035  inch))  specified  in  the  applicable 
service  bulletin:  No  further  action  is  required 
by  this  AD. 

(ii)  If  no  crack  is  found,  and  the  material 
thickness  of  any  flange  is  outside  the  limits 
(Area  1:  less  than  0.9  mm  (0.035  inch)) 
specified  in  the  applicable  service  bulletin; 
Repeat  the  inspection  required  by  paragraph 
(a)  of  this  AD  at  the  time  specified  in  the 
applicable  service  bulletin. 

(iii)  If  any  crack  is  found:  Prior  to  further 
flight,  accomplish  either 
paragraph(a)(l)(iii)(A)  or  (a)(l)(iii)(B)  of  this 
AD. 

(A)  Replace  the  duct  with  a  new  or 
serviceable  duct  in  accordance  with  the 
applicable  service  bulletin.  Or 

(B)  Operate  the  airplane  with  the  bleed  air 
system  of  the  APU  inoperative,  in  accordance 
with  the  provisions  and  limitations  specified 
in  the  operator's  FAA-approvedMaster 
Minimum  Equipment  List  (MMEL). 

(2)  If  the  material  thickness  of  any  flange 
is  outside  the  limits  [Area  1:  less  than  0.56 
mm  (0.022  inch);  Area  2:  less  than  0.48  mm 
(0.019  inch)]  specified  in  AirbusService 
Bulletin  A30&-36-0033  (for  Model  A300 
series  airplanes),  A30O-36-6024  (forModel 
A30O-600  series  airplanes),  and  A310-36- 
2032  (for  Model  A310  series  airplanes),  all 
dated  October  17, 1994;  as  applicable:  Prior 
to  further  flight,  accomplish  either  paragraph 
(a)(l)(iii)(A)  or  (a)(l)(iii)(B)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the 
Manager,Intemational  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insjjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International 
Branch,ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  All  Operator  Telex  (AOT)  36-02.  dated 
August  23. 1995;  Airbus  Service  Bulletin 
A300-36-0033,  dated  October  17. 1994; 
Airbus  Service  Bulletin  A300-36-6024, 
dated  October  17. 1994;  and  Airbus  Service 
Bulletin  A310-36-2032,  dated  October  17. 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  95-182- 
184(B),  dated  September  27, 1995. 

(e)  This  amendment  becomes  effective  on 
April  17, 1998. 

Issued  in  Renton,  Washington,  on  March  5, 
1998. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  98-6333  Filed  3-12-98;  8:45  am] 

BILLING  CODE  4«ia-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  97-NM-169-AD;  Amendment 
39-10387;  AD  98-06-10] 

RiN2120-nAA64 

Airworthiness  Directives;  Israel 
Aircraft  Industries,  Ltd.,  Model  1121, 
1121A,  1121B,  1123,  1124, 1124A,  1125 
Westwind  Astra,  and  Astra  SPX  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Israel  Aircraft 
Industries,  Ltd..  Model  1121. 1121A, 
1121B,  1123. 1124.  1124A,  1125 
Westwind  Astra,  and  Astra  SPX  series 
airplanes,  that  requires  repetitive 
functional  tests  for  proper  operation  of 
hydraulic  fuses  installed  in  the  brake 
system  and  emergency  hydraulic 
indicating  system;  and  replacement  of 
any  discrepant  hydraulic  fuse  with  a 
new,  improved  unit.  This  amendment  is 
prompted  by  the  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 


intended  to  prevent  failure  of  the 
hydraulic  fuse  to  operate  properly,  due 
to  internal  corrosion,  in  the  event  of  an 
external  leak  downstream  of  the  fuse, 
which  could  result  in  loss  of  hydraulic 
systems. 

dates:  Effective  April  17. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  17. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Galaxy  Aerospace  Corporation, 
One  Galaxy  Way,  Fort  Worth  AUiance 
Airport,  Fort  Worth.  Texas  76177.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW,,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMAHON:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Israel  Aircraft 
Industries,  Ltd.,  Model  1121, 1121A, 
1121B.  1123. 1124.  1124A,  1125 
Westwind  Astra,  and  Astra  SPX  series 
airplanes  was  published  in  the  Federal 
Register  on  January  13, 1998  (63  FR 
1930).  That  action  proposed  to  require 
repetitive  functional  tests  for  proper 
operation  of  hydraulic  fuses  installed  in 
the  brake  system  and  emergency 
hydraulic  indicating  system;  and 
replacement  of  any  discrepant  hydraulic 
fuse  with  a  new,  improved  unit. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 
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Cost  Impact 

The  FAA  estimates  that  359  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  functional  test,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $43,080,  or  $120  per  airplane,  per 
functional  test. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will     • 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AlRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-06-10    Israel  Aircraft  Industries  Ltd.: 

Amendment  39-10387.  Docket  97-NM- 

169- AD. 
Applicability:  AU  Model  1121,  n21A. 
1121B,  1123,  1124,  1124A,  1125  Westwind 
Astra,  and  Astra  SPX  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  hydraulic  fuse  to 
operate  properly  in  the  event  of  an  external 
leak  downstream  of  the  fuse,  which  could 
result  in  lo$s  of  hydraulic  systems, 
accomplish  the  following: 

(a)  For  Model  1121, 1121A,  1123, 1124, 
and  11 24  A  series  airplanes:  Perform  a 
functional  test  (by  measuring  fluid  loss)  for 
proper  operation  of  the  hydraulic  fuses 
installed  in  the  brake  system  and  emergency 
hydraulic  indicating  system  in  accordance 
with  Commodore  Jet  Service  Bulletin  1121- 
29-022  (for  Model  1121, 1121A,  and  1121B 
series  airplanes),  Westwind  Service  Bulletin 
SB  1123-29-045  (for  Model  1123  series 
airplanes),  or  Westwind  Service  Bulletin  SB 
1124-29-132  (for  Model  1124  and  1124A 
series  airplanes);  all  dated  September  11, 
1996;  as  applicable;  at  the  later  of  the  times 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD.  Thereafter,  repeat  the  inspections  at 
intervals  not  to  exceed  1,200  flight  hours  or 
3  years,  whichever  occurs  first. 

(1)  Withia  250  flight  hours  or  1  year  after 
the  effectiv*  date  of  this  AD,  whichever 
occiu^  first.  Or, 

(2)  Prior  to  accumulation  of  1,200  total 
flight  hours,  or  within  3  years  since  the  date 
of  manufacture,  whichever  occurs  first. 

(b)  For  Model  1125  Westwind  Astra  and 
Astra  SPX  series  airplanes:  Perform  a 
functional  test  (by  measuring  fluid  loss)  for 
proper  operation  of  the  hydraulic  fuses 
installed  in  the  brake  system,  in  accordance 
with  Astra  Service  Bulletin  1125-32-154, 
dated  September  11, 1996,  at  the  later  of  the 
times  specified  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD.  Thereafter,  repeat  the  inspections 
at  intervals  not  to  exceed  1,000  flight  hours 
or  3  years,  whichever  occurs  first. 

(1)  Within  250  total  flight  hours  or  1  year 
after  the  effective  date  of  this  AD,  whichever 
occurs  first.  Or, 


(2)  Prior  to  the  accumulation  of  1,000  total 
flight  hours,  or  within  3  years  since  the  date 
of  manufacture,  whichever  occurs  first. 

(c)  If,  during  any  inspection  required  by 
paragraph  (a)  or  (b)  of  this  AD,  any 
discrepancy  is  found,  prior  to  further  flight, 
replace  the  fuse  with  a  new,  improved  fuse 
(part  number  713047  with  suffix  "A"  after 
the  serial  number),  in  accordance  with 
Commodore  Jet  Service  Bulletin  SB  1121-29- 
022  (for  Model  1121, 1121A,  and  1121B 
series  airplanes),  Westwind  Service  Bulletin 
SB  1123-29-045  (for  Model  1123  series 
airplanes),  Westwind  Service  Bulletin  SB 
1124-29-132  (for  Model  1124  and  1124A 
series  airplanes),  or  Astra  Service  Bulletin  SB 
1125-32-154  (for  Model  1125  Westwind 
Astra  and  Astra  SPX  series  airplanes);  all 
dated  September  11, 1996;  as  applicable. 

Note  2:  Replacement  of  the  fuse  in 
accordance  with  paragraph  (c)  of  this  AD 
does  not  constitute  terminating  action  for  the 
repetitive  functional  tests  required  by 
paragraphs  (a)  and  (b)  of  this  AD. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a 
hydraulic  fuse  having  part  number  713047. 
unless  it  has  a  suffix  "A"  after  the  serial 
number. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  a^^roved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(f)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  l>e  accomplished. 

(g)The  actions  shall  be  done  in  accordance 
with  Commodore  Jet  Service  Bulletin 
SB  1121-29-022,  dated  September  11, 1996 
Westwind  Service  Bulletin 
SB  1123-29-045,  dated  September  11, 1996 
Westwind  Service  Bulletin 
SB  1124-29-132,  dated  September  11, 1996 
and  Astra  Service  Bulletin 
SB  1125-32-154,  dated  September  11, 1996. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Galaxy  Aerospace  Corporation,  One 
Galaxy  Way,  Fort  Worth  Alliance  Airport, 
Fort  Worth,  Texas  76177.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Israeli  airworthiness  directive  29-97-03- 
10,  dated  March  27. 1997. 
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(h)  This  amendment  becomes  effective  on 
April  17, 1998. 

Issued  in  Renton,  Washington,  on  March  5, 
1998. 

Oarrell  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-6332  Filed  3-12-98;  8:45  am] 

BILLiNQ  CODE  4t10-1»-«> 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  97-NM-223-AD;  Amandment 
39-10386;  AD  98-06-09] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  HS  748  Series 
Airplanes 

AQBICY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  HS  748  series  airplanes.  This 
action  requires  a  visual  inspection  to 
detect  fetigue  cracking  or  loose  fitting 
stress  pads  of  the  aileron  operating  arm 
brackets;  and  follow-on  corrective 
actions,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  detect  and  correct  btigue 
cracking  in  the  flanges  of  the  aileron 
operating  arm  brackets,  which  could 
result  in  failure  of  the  aileron  operating 
arm  brackets,  failure  of  the  aileron 
control  system,  and  consequent  reduced 
controllabiUty  of  the  airplane. 
dates:  Effective  March  30, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  30, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  13, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
223-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  AI(R) 
American  Support,  Inc.,  13850  Mclearen 


Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
hitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  all  British 
Aerospace  Model  HS  748  series 
airplanes.  The  CAA  advises  that  fatigue 
cracks  have  been  found  in  the  forward 
flanges  of  the  aileron  operating  arm 
bracket.  Such  fatigue  cracking,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  failure  of  the 
aileron  operating  arm  bracket,  failure  of 
the  aileron  control  system,  and 
consequent  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Jetstream  Service  Bulletin  HS748-27- 
124,  dated  November  17, 1995,  which 
describes  procedures  for  a  visual 
inspection  to  detect  fatigue  cracking  of 
the  aileron  operating  arm  brackets,  and 
to  detect  loose  or  poorly  positioned 
stress  pads;  and  follow-on  corrective 
actions,  if  necessary.  For  airplanes  on 
which  the  stress  pads  are  loose  or 
poorly  positioned,  the  service  bulletin 
describes  procedures  for  repetitive 
visual  inspections,  and  eventual 
replacement  of  the  aileron  operating 
arm  bracket  and  stress  pads  with  new  or 
serviceable  parts.  For  airplanes  on 
which  any  cracking  is  found,  the  service 
bulletin  describes  procedures  for 
temporary  repair  and/or  eventual 
replacement  of  the  aileron  operating 
arm  bracket  and  stress  pads  with  new  or 
serviceable  parts.  The  CAA  classified 
this  service  bulletin  as  mandatory  and 
issued  British  airworthiness  directive 
007-11-95  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.19)  and  the 


applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  detect 
and  correct  fatigue  cracking  in  the 
flanges  of  the  aileron  operating  arm 
bracket,  which  could  result  in  failure  of 
the  aileron  operating  arm  bracket, 
failure  of  the  aileron  control  system,  and 
consequent  reduced  controllability  of 
the  airplane.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Diflfarences  Between  This  AD  and 
Service  Bulletin 

Operators  should  note  that,  unlike  the 
procedures  described  in  Table  1  of  the 
Jetstream  service  bulletin,  this  AD  does 
not  permit  further  flight  if  any  crack  is 
detected  in  the  forward  flanges  of  the 
aileron  operating  arm  bracket.  The  FAA 
has  determined  that,  because  of  the 
safiety  implications  and  consequences 
associated  with  such  cracking,  any 
forward  flanges  of  the  aileron  operating 
arm  bracket  Uiat  are  found  to  be  cracked 
must  be  repaired  or  the  bracket  must  be 
replaced  prior  to  further  flight. 

Cost  Impact 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  ciurently  are  op>erated  by 
non-U.S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensiu%  that  the  imsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to  perform 
the  required  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  would  be  $60  per  airplane. 
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Detennination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
sOch  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-223-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit]r:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  . 
adding  the  following  new  airworthiness 
directive: 

98-06-09    British  Aerospace  Regional 
AircraA  (Formerly  British  Aerospace, 
Aircrafl  Group):  Amendment  39-10386. 
Docket  e7-NM-223-AD. 
ApplicabUity:  All  Model  HS  748  series 
airplanes,  cartificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplishad  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  flanges  of  the  aileron  operating  arm 
bracket,  which  could  result  in  failure  of  the 
aileron  operating  arm  bracket,  failure  of  the 


aileron  control  system,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  1 ,000  hours  time-in-service  or  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  perform  a  visual 
inspection  for  fatigue  cracking  and  for  loose 
or  poorly  fitting  stress  pads  on  each  aileron 
operating  arm  bracket,  in  accordance  with 
letstream  Service  Bulletin  HS748-27-124, 
dated  November  17, 1995. 

(1)  If  no  crack  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  and  the  stress  pads  are  positioned  to 
ensure  a  snug  fit  into  the  heel  of  the  attach 
flange,  no  further  action  is  required  by  this 
AD. 

(2)  If  no  crack  is  detected  during  the 
inspection  required  by  p)aragraph  (a)  of  this 
AD,  but  any  stress  pad  is  either  loose  or 
poorly  positioned,  repeat  the  visual 
inspection  thereafter  at  intervals  not  to 
exceed  1,000  hours  time-in-service  or  6 
months,  whichever  occurs  first,  up  to  a 
maximum  of  4,000  hours  time-in-service  or 
24  months,  whichever  occurs  first,  at  which 
time  the  aileron  operating  arm  bracket  and 
stress  pads  must  be  replaced  with  new  or 
serviceable  parts  in  accordance  with  the 
service  bulletin. 

(3)  If  any  crack  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  the 
action  specified  in  either  paragraph  (a)(3)(i) 
or  (a)(3)(ii)  of  this  AD,  in  accordance  with  the 
service  bulletin. 

(i)  Replace  the  aileron  operating  arm 
bracket  and  stress  pads  with  new  or 
serviceable  parts.  No  further  action  is 
required  by  this  AD. 

(ii)  Temporarily  repair  the  aileron 
operating  arm  bracket.  Within  1,000  hours 
time-in-service  after  accomplishment  of  this 
repair,  replace  the  aileron  operating  arm 
bracket  and  stress  pads  with  new  or 
serviceable  parts.  No  further  action  is 
required  by  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-1 16,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Service  Bulletin  HS748-27- 
124,  dated  November  17, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  AI(R) 
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American  Support,  Inc.,  13850  Mclearan 
Road,  Hemdon,  Virginia  20171.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  the  British  airworthiness  directive  007- 
11-95. 

(e)  This  amendment  becomes  effective  on 
March  30. 1998. 

Issued  in  Renton,  Washington,  on  March  5, 
1998. 

Dancll  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  98-6331  Filed  3-12-98;  8:45  am] 

BILLMQ  OOOE  4eiO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  GFR  Part  39 

[Doctot  No.  97-NM-269-AD;  Amendnwnt 
39-10388;  AD  98-0ft-11] 

RIN  2120-AA64 

Airworthiness  Directives;  de  Haviiland 
Model  DHC-8-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Haviiland 
Model  DHC-8-100  series  airplanes,  that 
requires  a  one-time  visual  inspection  to 
determine  the  presence  of  block  seals  on 
the  upper  portions  of  the  cabin/baggage 
compartment  bulkheads,  and 
installation  of  a  new  or  serviceable 
block  seal  for  any  missing  block  seal. 
This  amendment  is  prompted  by  the 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  smoke 
contamination  of  the  passenger  and 
crew  cabins,  in  the  event  of  fire  or 
smoke  in  the  baggage  compartment,  due 
to  a  direct  smoke  path  between  the 
baggage  compartment  and  the  cabins. 

DATES:  Effective  April  17, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  17, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Houlevard,  Downsview,  Ontario,  Canada 


M3K  1Y5.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  ENocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Gallo,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7510;  fax 
(516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  [AD) 
that  is  applicable  to  certain  de 
Haviiland  Model  DHC-8-100  series 
airplanes  was  published  in  the  Federal 
Register  on  January  5, 1998  (63  FR  172). 
That  action  proposed  to  require  a  one- 
time visual  inspection  to  determine  the 
presence  of  block  seals  on  the  upper 
portions  of  the  cabin/baggage 
compartment  bulkheads,  and 
installation  of  a  new  or  serviceable 
block  seal  for  any  missing  block  seal. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's  _ 

determination  of  the  cost  to  the  public. 

Condusifm 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  20  de 
Haviiland  Model  DHC-8-100  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $1,200,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiacts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

f  39.1 3    [AfflWtdMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-06-11    De  Haviiland  Inc.:  Amendment 
39-10388.  Docket  97-NM-269-AD. 

Applicability:  Model  DHC-B-100  series 
airplanes;  serial  numbers  191,  and  225 
through  307  inclusive;  certificated  in  any 
category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSected.  the 
owner/operator  must  request  approval  for  an 
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alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke  contamination  in  the 
passenger  and  crew  cabins,  in  the  event  of 
fire  or  smoke  in  the  baggage  compartment, 
due  to  a  direct  smoke  path  between  the 
baggage  compartment  and  the  cabins, 
accomplish  the  following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  to  determine  the  presence  of  block 
seals  on  the  upper  portions  of  the  right-and 
left-hand  cabin/baggage  compartment 
bulkheads;  and,  prior  to  further  flight,  for  any 
missing  block  seal,  install  a  new  or 
serviceable  block  seal;  in  accordance  with 
Bombardier  Service  Bulletin  S.B.  8-25-80, 
Revision  'A',  dated  July  5,  1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO).  FA  A, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  New  York  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin  S.B.  8-25- 
80,  Revision  'A',  dated  July  5. 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier,  Inc..  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario,  Canada  M3K  1Y5. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA.  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office.  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  CX:. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-92- 
16.  dated  June  26,  1992. 

(e)  This  amendment  becomes  effective  on 
April  17, 1998. 


Issued  in  Renton.  Washington,  on  March  5, 
1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-6330  Filed  3-12-98;  8:45  am] 

BILUNG  CODC  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-SW-33-AD;  Amendment 
39-10390;  AD  98-06-12] 

RIN  2120-AA64 

Airworttiiness  Directives;  Eurocopter 
France  Model  AS-350B,  BA,  B1,  B2, 
and  D  Helicopters,  and  Model  AS  355E, 
F,  F1,  F2,  and  N  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Eurocopter  France  Model 
AS-350B,  BA,  Bl,  B2,  and  0 
helicopters,  and  Model  AS  355E,  F,  Fl, 
F2,  and  N  helicopters.  This  action 
requires  replacing  certain  tailboom 
attachment  bolts  located  above  the  cargo 
compartment  floor.  This  amendment  is 
prompted  by  two  reports  of  attachment 
bolts'  strength  properties  not  meeting 
design  specifications  during 
manufacture.  The  actions  specified  in 
this  AD  are  intended  to  identify  and 
remove  the  weaker  bolts  and  to  prevent 
the  separation  of  the  tailboom  firom  the 
helicopter,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  March  30. 1998. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  12,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-33- 
AD,  2601  Meacham  Blvd..  Room  663, 
Fort  Worth.  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Mathias,  Aerospace  Engineer. 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff.  2601  Meacham  Blvd.. 
Fort  Worth,  Texas  76137.  telephone 
(817)  222-5123,  fax  (817)  222-5961. 
SUPPLEMEhTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC)  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 


exist  on  Eurocopter  France  Model  AS- 
350B,  BA.  Bl,  B2,  and  D  helicopters, 
and  Model  AS  355E.  F.  Fl.  F2.  and  N 
helicopters.  The  DGAC  advises  that  due 
to  the  discovery  of  the  installation  of 
tailboom  attachment  bolts  in  the 
affected  model  helicopters  which  do  not 
meet  metallurgical  design  requirements, 
replacement  of  certain  attachment  bohs 
is  required  within  100  flying  hours. 

Eurocopter  France  has  issued 
Eurocopter  France  Service  Telex  No. 
00031/00153/97,  dated  June  2. 1997 
(Eurocopter  Prance  AS  350  Service 
Telex  No.  01.00.46  and  Eurocopter 
France  AS  355  Service  Telex  No. 
01.00.43).  which  specifies  checking  the 
marking  on  the  heads  of  the  23 
attachment  bolts  of  the  tailboom-to- 
aircraft  junction  located  above  the 
baggage  compartment  floor,  and 
scrapping  all  attachment  bolts  that  are 
marked  with  the  letter  "M"  above  the 
designation  "BC";  and.  replacing  the 
unairworthy  attachment  bolts  with 
airworthy  attachment  bolts,  in 
accordance  v\rith  the  special  instructions 
given  in  Maintenance  Manual  (MET) 
work  card  53.00.00.402,  paragraph  4. 
Replacement  bolts  must  be  marked  with 
a  symbol  other  than  the  letter  "M".  The 
DGAC  classified  this  service  telex  as 
mandatory  and  issued  DGAC  AD  97- 
147-072(AB),  and  AD  97-146-054{AB). 
both  dated  July  16, 1997,  in  order  to 
assure  the  continued  airworthiness  of 
these  helicopters  in  France. 

This  helicopter  model  is 
manufacturecT  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  AS-350B.  BA,  Bl.  B2.  and  D 
helicopters,  and  Model  AS  355E,  F,  Fl. 
F2,  and  N  helicopters  of  the  same  type 
design  registered  in  the  United  States, 
this  AD  is  being  issued  to  require  the 
removal  of  understrength  tailboom 
attachment  bolts  to  prevent  separation 
of  the  tailboom.  and  subsequent  loss  of 
control  of  the  helicopter.  This  AD 
requires  removal  and  replacement  of 
certain  tailboom  attachment  bolts 
within  10  hours  time-in-service  for 
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helicopters  that  were  delivered  from  the 
manufacturer  prior  to  May  16, 1997.  or 
were  overhauled  prior  to  May  16, 1997, 
or  had  any  tailboom  attachment  bolts, 
part  number  (P/N)  22201BC060008L, 
replaced  after  July  1, 1994.  If  the 
helicopter  meets  either  of  those  criteria, 
the  AD  requires  an  inspection  of  the 
marking  on  each  of  the  23  attachment 
bolts  that  are  located  above  the  baggage 
compartment  floor,  and  replacement  of 
any  attachment  bolt  that  is  marked  with 
the  letter  "M"  above  the  designation 
"BC"  on  the  head  of  the  attachment 
bolts  with  an  airworthy  attachment  bolt 
marked  with  a  letter  other  than  "M". 
The  short  compliance  Ume  involved  is 
required  because  the  previously 
described  critical  unsafe  condition  can 
adversely  affect  the  structural  integrity 
of  the  helicopter.  Therefore,  the 
replacement  of  the  attachment  bolts  is 
required  within  10  hours  time-in- 
service,  and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specihed 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-33-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  vnll 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [ArTwnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-06-12    Eurocopter  Franoe: 

Amendment  39-10390.  Docket  No.  97- 
SW-33-AD. 

Applicability:  Model  AS-350B,  BA.  Bl.  B2, 
and  D  helicopters,  and  Model  AS  355E.  F^  Fl, 
F2,  and  N  helicopters,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  10  hours 
time-in-service  (TIS),  unless  accomplished 
previously. 

To  identify  and  remove  the  weaker  bolts 
and  to  prevent  the  separation  of  the  tailboom 
from  the  helicopter,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  helicopters  that  either  were 
delivered  from  the  manufacturer  with  zero- 
time  before  May  16, 1997,  were  overhauled 
before  May  16, 1997,  or  have  had  any 
tailboom  attachment  bolt  (bolt),  part  number 
(P/N)  22201BCO60O8L.  replaced  after  )uly  1, 
1994; 

(1)  Inspect  the  markings  on  each  of  the  23 
bolts  located  above  the  baggage  compartment 
floor. 

(2)  Remove  any  of  the  23  bolts.  P/N 
22201BC06OO8L,  that  are  marked  with  the 
letter  "M"  above  the  designation  "BC"  and 
replace  each  of  them,  one-by-one,  with  an 
airworthy  bolt,  P/N  22201BC06008L,  that  is 
marked  with  a  letter  other  than  "M".  Torque 
each  replacement  bolt  to  between  67  and  79 
inch-lbs.  using  only  new  nuts. 

Note  2:  These  inspections  and 
replacements  are  not  required  for  helicopters 
that  were  delivered  from  the  manufacturer 
with  rero-time  after  May  15, 1997,  were 
overhauled  after  May  15, 1997,  and  have  had 
no  bolt,  P/N  22201BC06008L,  replaced  after 
July  1, 1994. 

Note  3:  The  inspection  and  replacement  of 
the  4  bolts  located  below  the  baggage 
compartment  are  not  required  by  this  AD. 

Note  4:  Eurocopter  France  AS  350  Service 
Telex  No.  01.00.46.  Eurocopter  France  AD 
355  Service  Telex  No.  01.00.43,  and  Work 
Card  53.00.00.402  pertain  to  this  AD. 

(b)  Replacement  of  all  the  bolts,  P/N 
22201BC06008L,  with  airworthy  bolts 
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marked  with  a  letter  other  than  "M" 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
iDperators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
March  30, 1998. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  97-146-054(AB)  and  AD  97- 
147-072(AB),  both  dated  July  16, 1997. 

Issued  in  Fort  Worth,  Texas,  on  March  5, 
1998. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-6449  Filed  3-12-98;  8:45  am) 
BHJJNQ  CODE  4«10-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrtpac*  Dockat  No.  d7-ASO-26] 

Amendment  of  Class  E  Airspace;  New 
Bern,  NC;  Connection 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  position  coordinates 
of  a  final  rule  that  was  published  in  the 
Federal  Register  on  February  12, 1998 
(63  FR  7062),  Airspace  Docket  No.  97- 
ASO-26.  The  final  rule  modified  Class 
E  airspace  at  New  Bern,  NC. 
EFFECTIVE  DATE:  0901  UTC,  April  23, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  B.  Shelton,  Airspace  Branch.  Air 

Traffic  Division,  Federal  Aviation 

Administration,  P.O.  Box  20636, 

Atlanta,  Georgia  30320;  telephone  (404) 

305-5586. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  98-3574, 
Airspace  Docket  No.  97-ASO-26, 


published  on  February  12,  1998  (63  FR 
7062),  amended  the  Class  E  surface  area 
airspace  at  New  Bern,  NC,  from  part 
time  to  continuous.  The  geographic 
position  coordinates  as  published  in  the 
Federal  Register  on  February  12,  1998, 
for  the  New  Bern,  NC,  Craven  County 
Airport  and  the  New  Bern  VOR/DME 
are  incorrort.  This  action  corrects  that 
error.         j 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geographic  position  coordinates  at  New 
Bern,  NC,  as  published  in  the  Federal 
Register  on  February  12,  1998  (63  FR 
7062),  (FR  98-3574)  and  the  description 
in  FAA  Order  7400.9E,  which  is 
incorporated  by  reference  in  14  CFR 
71.1,  are  corrected  as  follows: 

PART  71— [CORRECTED] 
§71.1    [Correctecq 

ASONCES    New  Bern.  NC  [Corrected] 

On  page  7063,  column  1,  under  New  Bern, 
Craven  County  Regional  Airport,  NC,  by 
correcting  "Qat.  35"04'21"N,  long. 
77''02'37"W)"  to  read  "(lat.  35°04'23"N,  long. 
77<'02'35"W)";  and  under  New  Bern  VOR/ 
DME,  by  correcting  "(lat.  35''04'23"N,  long. 
77°02'35"W)"  to  read  "(lat.  35'04'23"N,  long. 
77O02'42"W)". 

Issued  in  College  Park,  Georgia,  on  March 
2, 1998. 

Wade  T.  Caipenter. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  98-6397  Filed  3-12-98;  8:45  am] 
BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TO  8445] 

RIN  1545-AQ15 

information  Returns  of  Brokers 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Technical  amendment. 

SUMMARY:  This  document  contains  a 

technical  amendment  to  final 

regulations  (TD  8445),  which  were 

published  in  the  Federal  Register  for 

November  6,  1992,  at  57  FR  53031, 

relating  to  information  returns  of 

brokers. 

EFFECTIVE  OATE:  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 

Goode  (202)  622-6795  (not  a  toll-free 

number). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  this  technical  amendment 
provide  guidance  under  section  6045 
relating  to  information  returns  of 
brokers. 

Need  for  Correction 

This  amendment  serves  to  clarify 
guidance  under  section  6045.  Currently, 
two  paragraphs  (c)(3)  appear  in 
§  1.6045-1  of  the  Code  of  Federal 
Regulations  (26  CFR  part  1)  along  with 
an  editorial  note.  As  published  in  the 
Federal  Register  on  November  6, 1992 
(57  FR  53032),  paragraph  (c)(3)  of 
§  1.6045-1  was  revised  effective  January 
1. 1993,  by  TD  8445.  As  published  in 
the  Federal  Register  on  December  14. 
1992  (57  FR  58984),  paragraph  (c)(3)  of 
§  1.6045-1  was  again  revised,  effective 
July  1.1983.  by  TD  8452. 

It  was  the  intention  of  the  IRS  that  the 
paragraph  (c)(3)  of  §  1.6045-1  published 
by  TD  8452  on  December  14. 1992. 
supersede  the  paragraph  (c)(3)  of 
§  1.6045-1  published  by  TD  8445  on 
November  6. 1992.  Therefore,  the  first 
paragraph  (c)(3)  of  §  1.6045-1  which 
currently  appears  in  26  CFR  part  1  is 
removed. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
technical  amendment: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
§1.6045-1    [Amended] 

Par.  2.  Section  1.6045-1  is  amended 
by  removing  the  first  paragraph  (c)(3)  as 
it  appears  in  26  CFR  part  1  revised  April 
1, 1997. 

Dale  D.  Goode. 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

[FR  Doc.  98-6560  Filed  3-12-98;  8:45  am] 

BILUNG  CODE  4830-01 -U 


UMI 
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PENSION  BENERT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  April  1998. 
EFFECTIVE  DATE:  April  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  ].  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (ForTTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 


Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assiunptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Tvkro  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  diu-ing  April 
1998. 

For  annuity  benefits,  the  interest 
assumptions  will  be  5.50  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.25  percent  thereafter.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  assiunptions  to  be  used  by  the 
PBGC  will  be  4.25  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  annuity  and  liunp  sum 
interest  assumptions  are  imchanged 
from  those  in  effect  for  March  1998. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 


Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  vdth  valuation  dates 
during  April  1998,  the  PBGC  finds  that 
good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3). 
1341,1344,1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  54  is 
added  to  Table  H,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
repubUshed  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Annuities  and  Lump  Sums 

Table  I.— Annuity  Valuations 

[This  table  sets  lorth,  tor  each  indicated  calendar  month,  the  interest  rates  (denoted  by  i,,  ia,  *  *  *  ,  and  referred  to  generally  as  i,)  assumed  to 
be  in  eflect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversemes  are  specified  in 
the  columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.) 


For  valuation  dates  occuning  in  the  month— 

The  values  of  ii  are: 

ir 

fort- 

i,                 fort- 

k 

fort. 

•               -               •                             • 
April  1998 

• 

.0550 

1-25 

•                                                                • 

.0525                >25 

N/A 

• 

N/A 

Table  II.— Lump  Sum  Valuations 

[In  using  this  table:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <  y  <  n,).  interest  rate  i.  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  benefits  for  which  the  de- 
fenral  period  is  y  years  (where  y  is  an  integer  and  ni  <  y  <  ni  +  nj),  interest  rate  \2  shall  apply  from  the  valuation  date  for  a  period  of  y  -  n, 
years,  interest  rate  ii  shall  apply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 
the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  >  n,  +  nj),  interest  rate  ij  shall  apply  from  the  valuation  date  for  a  period  of  y  - 
ni  -  n2  years,  interest  rate  ij  shall  apply  for  the  following  n2  years,  interest  rate  ii  shall  apply  for  the  following  n,  years,  and  thereafter  the 
immediate  annuity  rate  shall  apply.] 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


Ol 


nj 
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Table  II.— Lump  Sum  Valuations— Continued 

[In  using  this  table:  (1)  For  benefits  for  which  the  participant  or  benefidary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <  y  <  n,),  interest  rate  ii  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  benefits  for  which  the  de- 
ferral period  is  y  years  (where  y  is  an  integer  and  n,  <  y  <  ni  +  ut),  interest  rate  i2  shall  apply  from  the  valuation  date  for  a  period  of  y  -  ni 
years,  interest  rate  ii  shall  apply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 
the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  >  hi  +  n:),  interest  rate  h  shall  apply  from  the  valuation  date  for  a  period  of  y  - 
ni  -  n2  years,  interest  rate  h  shall  apply  for  the  following  n2  years,  interest  rate  ii  shall  apply  for  the  following  ni  years,  and  thereafter  the 
immediate  annuity  rate  shall  apply.] 


For  plans  with  a  valuation 
date 

Immediate 

annuity  rate 

(percent) 

Deferred  annuities  (percent) 

Rate  set 

ii 

i2 

13 

Hi 

On  or  after            Before 

02 

• 

54 

• 

04-1-98             05-1-98 

4.25    1 

• 

4.00 

• 

4.00- 

* 

4.00           ' 

7 

• 

8 

Issued  in  Washington,  O.C,  on  this  9th  day 
of  March  1998. 

David  M.  Strauss. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(PR  Doc.  98-6505  Filed  3-12-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dociwt  No.  97-190;  RM-9139] 

Radio  Broadcasting  Services;  Ipswich, 
SO 

AGBICY:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY;  The  Commission,  at  the 
request  of  Mountain  Tower 
Broadcasting,  allots  Channel  300A  at 
Ipswich,  South  Dakota,  as  the 
community's  first  local  aural 
transmission  service.  See  62  FR  46708, 
September  4, 1997.  Channel  300A  can 
be  allotted  to  Ipswich  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  300A  at  Ipswich  are  North 
Latitude  45-26-42  and  West  Longitude 
99-01-48.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  April  20, 1998.  A  filing 
window  for  Channel  300A  at  Ipswich, 
South  Dakota,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPlfMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-190, 
adapted  February  25. 1998,  and  released 


March  6,  1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
Street,  NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Dakota,  is 
amended  by  adding  Ipswich,  Channel 
300A. 

Federal  Communications  Commission. 
John  A.  KaiDusos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  98-6511  Filed  3-12-98;  8:45  am] 
BILUNQ  CODE  (71 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-191;  RM-0140] 

Radio  Broadcasting  Services;  Murdo, 
SD 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Windy  Valley  Broadcasting, 


allots  Channel  285A  at  Murdo,  South 
Dakota,  as  the  community's  first  local 
aural  transmission  service.  See  62  FR 
46708,  September  4, 1997.  Channel 
285A  can  be  allotted  to  Murdo  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  285A  at  Murdo  are  North 
Latitude  43-53-24  and  West  Longitude 
100-43-06.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATl:  April  20,  1998.  A  filing 
window  for  Chaimel  285A  at  Murdo, 
South  Dakota,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-191, 
adopted  February  25. 1998.  and  released 
March  6, 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  Tlie  complete  text  of 
this  decision  may  also  be  purchased 
irom  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc..  (202)  857-3800, 1231  20th 
Street.  NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303.  334.  336. 
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§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  South  Dakota,  is 
amended  by  adding  Murdo,  Channel 
285A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  98-6513  Filed  3-12-98;  8:45  am] 

BILUNQ  CODE  eZU-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-177;  RM-«131] 

Radio  Broadcasting  Services;  KeiK>va, 
WV 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Billy  R.  Evans,  allots  Channel 
250A  at  Kenova,  West  Virginia,  as  the 
community's  first  local  aural 
transmission  service.  See  62  FR  44434, 
August  21, 1997.  Channel  250A  can  be 
allotted  to  Kenova  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.5  kilometers  (1.6  miles) 
south  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  WZQQ(FM), 
Channel  250C3,  Hyden,  Kentucky.  The 
coordinates  for  Channel  250A  at  Kenova 
are  North  Latitude  48-22-38  and  West 
Longitude  82-34-33.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  April  20, 1998.  A  filing 
window  for  Channel  2S0A  at  Kenova, 
West  Virginia,  will  not  be  opened  at  this 
time.  Instead,  the  issue  of  opening  a 
filing  window  for  this  channel  will  be 
addressed  by  the  Commission  in  a 
subsequent  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-177, 
adopted  February  25, 1998,  and  released 
March  6, 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800, 1231  20th 
Street,  NW.,  Washington,  DC  20036. 


List  of  Sublects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  adding  Kenova,  Channel 
250A. 

Federal  Communications  Commission. 

John  A.  KarouMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  98-6512  Filed  3-12-98:  8:45  am] 

BIUJNG  CODE  t712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  386 
RIN  21O6-AC03 

Civil  Penalties 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  docimient  specifies  the 
civil  p>enalties  for  violating  the  FHWA 
regulations,  as  adjusted  for  inflation  in 
accordance  with  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996. 
The  inflation  adjustments  are  reflected 
in  this  rulemaking.  Technical 
amendments  to  the  regulation  are 
required  by  the  statute  which  mandates 
that  all  dvil  penalties  within  the 
jurisdiction  of  a  Federal  agency  be 
adjusted  for  inflation  by  regulation. 
DATES:  The  effective  date  is  March  13, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Medalen,  Office  of  the  Chief 
Counsel,  FHWA,  telephone  (202)  366- 
1354;  or  David  M.  Lehrman,  Office  of 
Motor  Carrier  Research  and  Standards, 
Federal  Highway  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590;  (202)  366-0994,  Office  hours  are 
firom  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

An  electronic  copy  of  this  dociiment 
may  be  downloaded  using  a  modem  and 


suitable  communications  software  bom 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/nara/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/su docs. 

The  Debt  Collection  Improvement  Act 
of  1996 

In  order  to  preserve  the  remedial 
impact  of  civil  penalties  and  foster 
compliance  with  the  law,  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990  (Pub.  L.  101-410, 104  Stat.  890), 
as  amended  by  the  IDebt  Collection 
Improvement  Act  of  1996  (the  Act)  (Pub. 
L.104-134, 110  Stat.  1321-358.  -373). 
requires  Federal  agencies  to  regularly 
adjust  certain  dvil  penalties  for 
inflation.  As  amended,  the  law  requires 
each  agency  to  make  an  initial 
inflationary  adjustment  for  all 
appUcable  dvil  penalties,  and  to  make 
further  adjustments  at  least  once  every 
four  years  of  these  penalty  amounts. 

The  Debt  Collection  Improvement  Act 
of  1996  further  stipulates  that  any 
resulting  increases  in  a  dvil  penalty  due 
to  the  calculated  inflation  adjustments: 
(i)  Should  apply  only  to  violations  that 
occur  after  October  23, 1996,  the  Act's 
effective  date;  and  (ii)  should  not  exceed 
10  percent  of  the  penalty  indicated  in 
authorizing  legislation. 

Method  of  Calculation 

Under  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990,  as 
amended,  the  inflation  adjustment  for 
each  applicable  dvil  penalty  is 
determined  by  increasing  the  maximimi 
dvil  penalty  amount  per  violation  by 
the  cost-of-living-adjustment.  The  "cost- 
of-hving"  adjustment  is  defined  as  the 
amount  by  which  the  Consumer  Price 
Index  (CPI)  for  the  month  of  June  of  the 
calendar  year  preceding  the  adjustment 
exceeds  the  CPI  for  the  month  of  June 
of  the  year  in  which  the  amount  of  such 
dvil  penalty  was  last  set  or  adjusted 
pursuant  to  law.  Any  calculated 
increase  imder  this  adjustment  is 
subject  to  a  spedfic  rounding  formula 
set  forth  in  the  Debt  Collection 
Improvement  Art  of  1996. 

For  example,  piu^uant  to  49  U.S.C. 
5123,  the  FHWA  may  assess  a  fine  for 
violation  of  the  Federal  Hazardous 
Materials  Regulations  (HMR)(49  CFR 
171-180).  The  driver,  motor  carrier,  or 
shipper  who  violates  the  HMR  is  subjert 
to  a  civil  penalty  of  not  less  than  S250 
and  not  more  than  $25,000  for  each 
violation. 
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This  penalty  was  last  set  in  1990.  The 
Consumer  Price  Index  was  156.7  in  June 
1996,  and  was  approximately  130  in 
June  of  1990.  Thus  the  inflation  factor 
is  156.7/130  or  1.21.  The  maximum 
penalty  amoiuit  after  the  increase  and 
statutory  rounding  would  thus  be  the 
result  of  multiplying  $25,000  x  1.21  = 
$30,250.  However,  after  applying  the  10 
percent  limit  on  an  initial  increase,  the 
new  maximum  penalty  amoimt  per 
violation  is  $25,000  plus  $2,500  (i.e.,  10 
percent  of  the  previous  fine),  or  $27,500. 
Therefore,  increasing  penalty  provisions 
will  be  limited  to  10 jMrcent. 

This  final  rule  willbe  the  first 
publication  by  regulation  of  the  new 
penalty  structiue  adjusted  for  inflation. 
In  the  past.  Appendix  A  to  part  386  was 
the  sole  regulatory  source  for  a  penalty 
schedule.  Appendix  A  is  now  adjusted 
for  inflation.  A  new  Appendix  B,  which 
addresses  violations  not  included  in 
ApjMndix  A,  is  added  with  violations 
and  maximum  monetary  penalties 
adjusted  for  inflation. 

Ruismeking  Analyses  and  Notices 

Because  these  inflation  adjustments 
are  statutorily  mandated,  the  FHWA 
finds  that  prior  notice  and  opportunity 
for  comment  are  uimecessary  under  5 
U.S.C.  553(b)}.  The  law  requires  that 
Federal  agencies  adjust  certain  civil 
penalties  for  inflation  and  make  further 
adjustments  at  least  once  every  four 
years.  We  consider  these  adjustments  to 
be  ministerial  acts  in  compliance  with 
the  statute  over  which  agencies  have  no 
discretion. 

For  these  reasons,  the  FHWA  has  also 
determined  that  prior  notice  and 
opportunity  for  comment  are  not 
required  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures,  as  we  anticipate  that  such 
action  would  not  result  in  the  receipt  of 
useful  information.  Thus,  the  FHWA  is 
proceeding  directly  to  a  final  rule  and 
waives  the  30-day  delay  effective  date 
because  this  action  does  not  require 
carriers  to  take  any  action.  This  rule 
merely  provides  notice  required  by  law 
of  an  inflation  adjustment  to  maximiun 
penalties. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regnlatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  final  rule  sets  forth 
inflationary  adjustments  that  are 
ministerial  acts  in  compliance  with  the 
statute  over  which  agencies  have  no 
discretion.  We  believe  that  this  rule  will 


not  result  in  a  major  increase  in  costs  or 
prices  for  State  or  local  governments. 
The  law  is  simply  designed  to  preserve 
the  remedial  impact  of  civil  penalties. 
Consequently,  it  is  anticipated  that  the 
economic  impact  of  this  final  rule  will 
be  minimal  because  it  will  not 
substantially  change  the  applicable  civil 
penalty  amoimt.  "This  regidatory  action 
will  merely  make  inflation  adjustments 
for  all  applicable  civil  penalties  as 
required  by  law. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  efi^ects  of  this 
rule  on  small  entities.  The  ministerial 
adjustments  for  inflation  published  in 
this  rule  do  not  interfere  with 
implementation  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  (Pub.  L.  104-121,  Title 
n.  110  Stat.  857)  which  requires 
penalties  for  small  businesses  to  be 
reviewed  in  a  manner  designed  to 
provide  for  waiver  and/or  reduction  of 
civil  penalties  under  appropriate 
circumstances.  The  FHWA  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

Executive  Order  12812  (Federalism 
Assessmaat) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  this 
action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovenunental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501-3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.)  and 
has  determined  that  this  action  will  not 
have  any  effect  on  the  quality  of  the 
environment. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  imfunded 
mandates  as  defined  by  the  Unfunded 


Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4). 


Regulation  identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  pubUshes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  386 

Administrative  practice  and 
procedure,  Highway  safety,  Motor 
carriers.  Motor  vehicle  safety.  Penalties. 

Issued  on:  March  5, 1998. 

Kenneth  R.  WyUe, 

Administrator,  Federal  Highway 
A  dministratian . 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  49,  Code  of  Federal 
Regulations,  Chapter  m,  part  386  as  set 
foii^  below: 

PART  386-RULES  OF  PRACTICE  FOR 
MOTOR  CARRIER  SAFETY  AND 
HAZARDOUS  MATERIALS 
PROCEEDINQS 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  49  U.S.C.  104(cK2),  501  etseq.. 
Chapter  51,  31131-31133,  31135-31139, 
31142-31147, Chapter  313,  31501  etseq.. 
Pub.  L.  104-34,  title  ID,  chapter  10,  Sec. 
31001,  par.  (s).  110  Stat.  1321-373,  and  49 
CFR  1.45  and  1.48. 

Appendix  A  to  Part  386 — [Amended] 

2.  Appendix  A  to  part  386  is  amended 
by  revising  the  figure  "$500"  to  read  as 
"$550".  the  figure  "$1,000"  to  read  as 
"$1,100",  and  the  figure  "$10,000"  to 
read  as  "$11,000"  whenever  they  appear 
throughout  the  appendix. 

Appendix  B  to  Part  386— [Added] 

3.  Part  386  is  amended  by  adding 
appendix  B  to  read  as  follows: 

Appendix  B  to  Part  386— Penalty 
Schedule;  Violations  and  Maximum 
Monetary  Penalties 

The  Debt  Collection  Improvement  Act  of 
1996  [Public  Law  104-134,  title  ID,  chapter 
10.  Sec.  31001,  par.  (s).  110  SUt.  1321-373) 
amended  the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  to  require  agencies 
to  adjust  for  inflation  "each  civil  monetary 
penalty  provided  by  law  within  the 
jurisdiction  of  the  Federal  agency  *  *  ""and 
to  publish  that  regulation  in  the  Federal 
R^ter.  Pursuant  to  that  authority,  the 
inflation-adjusted  civil  penalties  listed  below 
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supersede  the  corresponding  civil  penalty 
amounts  listed  in  title  49,  United  States 
Code. 

What  are  the  types  of  violations  and 
maximum  monetary  penalties? 

(a)  Violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSFs). 

(1)  Recordkeeping.  A  person  or  entity  that 
fails  to  prepare  or  maintain  a  record  required 
by  Parts  385  and  390-399  of  this  subchapter, 
or  prepares  or  maintains  a  required  record 
that  is  incomplete,  inaccurate,  or  false,  is 
subject  to  a  maximum  civil  penalty  of  S550 
for  each  day  the  violation  continues,  up  to 
S2,750. 

(2)  Serious  Pattern  of  safety  violations. 
These  violations  of  Parts  385  and  390-399  of 
this  subchapter  constitute  a  middle  range  of 
violations.  They  do  not  include 
noncompliance  with  recordkeeping 
requirements,  while  substantial  health  or 
safety  violations  are  subject  to  heavier  civil 
penalcies.  Serious  patterns  of  safety 
violations  are  subject  to  a  maximum  civil 
penalty  of  SI. 100  for  each  violation  in  a 
pattern,  up  to  a  maximum  of  Sll.OOO  for  each 
pattern. 

(3)  Substantial  Health  or  Safety  Violations. 
These  are  violations  of  Parts  385  and  390- 
399  of  this  subchapter  which  could 
reasonably  lead  to,  or  have  resulted  in, 
serious  personal  injury  or  death.  Substantial 
health  or  safety  violations  are  subject  to  a 
maximum  civil  penalty  of  511,000,  provided 
the  driver's  actions  constituted  gross 
negligence  or  reckless  disregard  for  safety. 

(4)  Non-recordkeeping  violations  by 
drivers.  A  driver  who  violates  Parts  385  or 
390-399  of  this  subchapter,  except  a 
recordkeeping  requirement,  is  subject  to  a 
civil  penalty  not  to  exceed  51,100,  provided 
the  driver's  actions  constituted  gross 
negligence  or  reckless  disregard  for  safety. 

(5)  Violation  of  49  CFR  392.5.  A  driver 
placed  out  of  service  for  24  hours  for 
violating  the  alcohol  prohibitions  of  49  CFR 
392.5(a)  or  (b)  who  drives  during  that  (>eriod 
is  subject  to  a  civil  penalty  not  to  exceed 
52,750  for  each  violation. 

(b)  Commercial  driver's  license  (CDL) 
violations.  Any  person  who  violates  49  CFR 
Subparts  B,  C,  E,  F,  G,  or  H  is  subject  to  a 
civil  penalty  of  52,750. 

(c)  Special  penalties  pertaining  to 
violations  of  out-of-service  orders  by  CDL- 
holders.  A  CDL-holder  who  is  convicted  of 
violating  an  out-of-service  order  shall  be 
subject  to  a  civil  penalty  of  not  less  than 
51,100  nor  more  than  52,750.  An  employer 
of  a  CDL-holder  who  knowingly  allows, 
requires,  permits,  or  authorizes  that 
employee  to  operate  a  CMV  during  any 
period  in  which  the  CDL-holder  is  subject  to 
an  out-of-service  order,  is  subject  to  a  civil 
penalty  of  not  less  than  52,750  or  more  than 
511,000. 

(d)  Financial  responsibility  violations.  A 
motor  carrier  that  fails  to  maintain  the  levels 
of  financial  responsibility  prescribed  by  Part 
387  of  this  subchapter  is  subject  to  a 
maximum  penalty  of  511,000  for  each 
violation.  Each  day  of  a  continuing  violation 
constitutes  a  separate  offense. 

(e)  Violations  of  the  Hazardous  Materials 
Regulations  (HMRs).  This  paragraph  applies 
to  violations  by  motor  carriers,  drivers. 


shippers  and  other  persons  who  transport 
hazardous  materials  on  the  highway  in 
commercial  motor  vehicles  or  cause 
hazardous  materials  to  be  so  transported. 

(1)  All  knowing  violations  of  49  U.S.C. 
chapter  51  or  orders  or  regulations  issued 
under  the  authority  of  that  chapter  applicable 
to  the  transportation  or  shipment  of 
hazardous  materials  by  commercial  motor 
vehicle  on  highways  are  subject  to  a  civil 
penalty  of  not  less  than  5250  and  not  more 
than  527,500  for  each  violation.  Each  day  of 

a  continuing  violation  constitutes  a  separate 
offense. 

(2)  All  knowing  violations  of  49  U.S.C. 
chapter  51  or  orders,  regulations,  or 
exemptions  issued  under  the  authority  of  that 
chapter  applicable  to  the  manufacture, 
fabrication,  marking,  maintenance, 
reconditioning,  repair  or  testing  of  a 
packaging  or  container  which  is  represented, 
marked,  certified  or  sold  as  being  qualified 
for  use  in  the  transportation  or  shipment  of 
hazardous  materials  by  commercial  motor 
vehicle  on  highways,  are  subject  to  a  civil 
penalty  of  not  less  than  5250  and  not  more 
than  527,500  for  each  violation. 

(3)  Whenever  regulations  issued  under  the 
authority  of  49  U.S.C.  chapter  51  require 
compliance  with  the  FMCSRs  while 
transp>orting  hazardous  materials,  any 
violations  of  the  FMCSRs  will  be  considered 
a  violation  of  the  HMRs  and  subject  to  a  civil 
penalty  of  not  less  than  5250  and  not  more 
than  527,500. 

(f)  Operating  with  an  unsatisfactory  safety 
rating.  A  motor  carrier  knowingly 
transporting  hazardous  materials  in 
quantities  requiring  placarding,  or  passengers 
in  a  vehicle  designed  or  used  .to  transport 
more  than  15  passengers,  on  the  46th  or  any 
subsequent  day  after  receiving  an 
unsatisfactory  safety  rating,  is  subject  to  a 
civil  penalty  of  not  less  than  5250  and  not 
more  than  527.500.  Each  day  the 
transportation  of  hazardous  materials 
continues  constitutes  a  separate  violation. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atnoospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  971208295-7295-01;  I.D. 
030698D] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (hfMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
Hshing  for  pollock  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 


(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  interim 
specification  for  pollock  in  this  area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  March  9, 1998.  until  1200 
hrs,  A.l.t..  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Pearson,  907-486-6919. 

SUPPLEMENTARY  INFORMATION:  The 

groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  interim  specification  of  pollock 
total  allowable  catch  (TAC)  in  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
Alaska  was  established  by  the  Interim 
1998  Harvest  Specifications  (62  FR 
65622,  December  15,  1997}  as  2.200 
metric  tons  (mt),  determined  in 
accordance  with  §679.20(c){2)(i). 

In  accordance  with  §  679.20(dl(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1998  interim 
specification  of  pollock  in  the  Eastern 
Regulatory  Area  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  2,100  mt,  and  is  setting 
aside  the  remaining  100  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  the 
Eastern  Regulatory  Area. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

This  action  responds  to  the  interim 
TAC  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
interim  1998  harvest  specifications  for 
groundfish  for  the  GOA.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1998  interim  TAC  of 
pollock  in  the  Eastern  Regulatory  Area 
of  the  GOA.  A  delay  in  the  effective  date 
is  impracticable  and  contrary  to  public 
interest.  Further  delay  would  only  resuh 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
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action  should  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

Authority:  16  U  S  C.  1801  et  seq. 

Dated:  March  9,  1998. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  98-6476  Filed  3-10-98;  9:07  am] 

BtLUNO  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208295-7295-01;  I.D. 
030998A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.  , 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
Hshing  for  PaciHc  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  interim 
speciBcation  for  Pacific  cod  by  vessels 


catching  Pacific  cod  for  processing  by 
the  inshore  component  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  10,  1998.  until  2400 
hrs.  A.l.t.,  December  31.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  interim  specification  of  Pacific 
cod  total  allowable  catch  (TAC)  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area  of  the  GOA 
was  established  by  the  Interim  1998 
Harvest  Specifications  (62  FR  65622, 
December  15,  1997)  as  7,864  metric  tons 
(mt),  determined  in  accordance  with 
§679.20(c)(2)(i). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1998  interim 
specification  of  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area  of  the  GOA 
will  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  7,564  mt,  and  is 
setting  aside  the  remaining  300  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 


§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area  of  the  GOA. 
Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  interim 
TAC  limitations  and  other  restrictions 
on  the  fisheries  established  in  the 
interim  1998  harvest  specifications  for 
groundfish  for  the  GOA.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1998  interim  TAC  of 
Pacific  cod  allocated  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  of  the  GOA.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  public  interest,  and  further 
delay  would  only  result  in  overharvest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  should 
not  be  delayed  for  30  days.  Accordingly, 
under  5  U.S.C.  553(d),  a  delay  in  the 
effective  date  is  hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Autliority:  16  U.S.C.  1801  et  seq. 

Dated:  March  10, 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  98-6568  Filed  3-10-98;  3:04  pm] 
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rule  making  prior  to  the  adoption  of  the  final 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1000, 1001, 1002, 1004, 
1005, 1006, 1007, 1012, 1013, 1030, 
1032, 1033,  1036,  1040,  1044,  1046, 
1049, 1050, 1064, 1065, 1068, 1076, 
1079, 1106, 1124, 1126, 1131, 1134, 
1135, 1137, 1138  and  1139 


[DA-97-12] 


RIN0581-AB49 


Milk  in  the  New  England  and  Other 
Marketing  Areas;  Extension  of  Time  to 
File  Written  Comments  on  the 
Proposed  Rule 


7  CFR 
part 

Marketing  area 

1000 

General    Provisions    of    Federal 

Milk  Marketing  Orders. 

1001  

New  England. 

1002  _ 

New  York-New  Jersey. 

1004 

Middle  Atlantic. 

1005 

Carolina. 

1006 

Upper  Florida. 

1007 

Southeast. 

1012 

Tampa  Bay. 

1013 

Southeastern  Florida. 

1030 

Chicago  Regional. 

1032 

Southern  Illinois-Eastern  Missouri. 

1033 

Ohio  Valley. 

1036 

Eastern    Ohio-Western    Pennsyl- 

vania. 

1040 

Southern  Michigan. 

1044 

Michigan  Upper  Peninsula. 

1046 

Louisville-Lexington-Evansville. 

1049 

Indiana. 

1050 

Central  Illinois. 

1064 

Greater  Kansas  City. 

1065 

Nebraska-Western  Iowa.  . 

1068 

Upper  Midwest. 

1076 

Eastern  South  Dakota. 

1079 

Iowa. 

1106 

Southwest  Plains. 

1124 

Pacific  Northwest. 

1126 

Texas. 

1131  

Central  Arizona. 

1134 

Western  Colorado. 

1135 

Southwestern   Idaho-Eastern   Or- 

egon. 

1137 

Eastern  Colorado. 

1138 

New  Mexico-West  Texas. 

1139 

Great  Basin. 

AGENCY:  Agricultural  Marketing  Ser\'ice, 

USDA. 

ACTION:  Extension  of  time  for  filing 

comments  to  proposed  rule. 

SUMMARY:  This  notice  extends  the  puhHc 
comment  period  on  the  Federal  milk 
order  reform  proposed  rule  from  March 
31,  1998,  to  April  30,  1998.  Several 
interested  parties,  both  producers  and 
processors,  requested  the  additional 
time  to  complete  written  comments  on 
the  Federal  order  reform  proposed  rule 
that  was  published  in  the  Federal 
Register  on  January  30,  1998.  In 
addition,  this  notice  announces  four 
listening  sessions  scheduled  for  March 
30  and  March  31,  1998.  The  listening 
sessions  are  intended  to  provide  an 
opportunity  for  USDA  to  obtain  further 
public  comments  on  the  proposed  rule. 
DATES:  Comments  must  be  submitted  on 
or  before  April  30, 1998. 
ADDRESSES:  Comments  (two  copies) 
should  be  submitted  to  Richard  M. 
McKee,  Deputy  Administrator,  Dair\' 
programs,  USDA/AMS,  Room  2968.' 
South  Building,  P.O.  Box  96456. 
Washington,  DC  20090-6456. 
Comments  also  mBy  be  sent  bv  fax  to 
(202)  690-3410.  Additionally^ 
comments  may  be  submitted  via  E-mail 
to:  Milk Order Reform ©usda.gov. 

All  comments  should  be  identified 
with  the  docket  number  DA-97-12.  To 
facilitate  the  review  process,  please  state 
the  particular  topic(s)  addressed,  from 
the  following  list,  at  the  beginning  of  the 
comment:  consolidation,  basic  formula 
price.  Class  I  price  structure,  other  class 
prices,  classification,  provisions 
applicable  to  all  orders,  regional  issues 
(please  specify:  Northeast,  Southeast, 
Midwest,  Western),  and  miscellaneous 
and  administrative.  If  comments 
submitted  pertain  to  a  specific  order, 
please  identify  such  order. 

Comments  are  also  being  requested  on 
the  Executive  Order  12866  analysis,  the 
Regulatory  Flexibility  Act  analysis,  and 
the  Paperwork  Reduction  Act  analysis. 

Additionally,  comments  may  be  sent 

via  E-mail  to:  Milk Order 

Reform@usda.gov. 

All  comments  submitted  in  response 
to  this  proposal  will  be  available  for 
public  inspection  at  the  USDA/AMS/ 
Diary  Programs,  Order  Formulation 
Branch,  Room  2968,  South  Building. 
14th  and  Independence  Ave.,  S.W., 
Washington,  D.C.,  during  normal 
business  hours  (7  CFR  1.27(b)).  All 


persons  wanting  to  view  the  comments 
are  requested  to  make  an  appointment 
in  advance  bv  calling  Richard  M.  McKee 
at  (202)  720-4392. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies.  Branch  Chief,  USDA/AMS/ 
Diar>-  Programs,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456, (202)  720-6274. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Proposed  Rule:  Issued  January  21, 
1998;  published  January  30. 1998  (63  FR 
4802). 

Preliminary  Statement 

Notice  is  hereby  given  that  the  time 
for  filing  written  comments  on  the 
proposed  rule  issued  on  January  21, 
1998,  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  New  England 
and  other  marketing  areas  is  hereby 
extended  from  March  31  to  April  30, 
1998.  Several  interested  parties,  both 
producers  and  processors,  requested  the 
additional  time  to  complete  written 
comments  on  the  Federal  order  reform 
proposed  rule  that  was  published  in  the 
Federal  Register  on  January  30,  1998. 

In  addition,  to  extending  the  time  for 
filing  written  comments,  four  public 
listening  sessions  will  be  held  to  obtain 
further  input  on  the  proposed  rule.  Each 
listening  session  will  be  held  from  9:00 
a.m.  to  5:00  p.m.,  and  the  sessions  are 
scheduled  as  follows: 

Monday,  March  30 

Four  Points  Hotel  Syracuse,  441 
Electronics  Parkway,  Liverpool,  New 
York  13088,  (315)  457-1122,  Contact 
Person:  Jane  Hart,  (518)  452-4410. 

Crowne  PJaza  Atlanta  Airport,  1325 
Virginia  Avenue,  Atlanta,  Georgia, 
(404)  768-6660,  Contact  Person:  Sue 
L.  Mosley,  (770)  448-1194. 

Hyatt  Regency  DFW,  West  Tower.  Inside 
Dallas/Fort'Worth  Airport,  DFW 
Airport,  Texas  75261-9014,  (972) 
453-1234,  Contact  Persons:  Car)' 
Hunter  or  Cindy  Taylor,  (972)  245- 
6060. 

Tuesday,  March  31 

Radisson  Inn,  2040  Airport  Drive,  Green 
Bay,  Wisconsin  54313,  (920)  494- 
7300.  Contact  Person;  Rachel 
Benecke,  (630)  810-9999  ext.  146. 
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To  facilitate  participation  in  the 
listening  sessions,  individuals  wishing 
to  present  oral  comments  should  call 
the  designated  contact  person  for  each 
location  to  schedule  an  appearance. 
Dependent  upon  the  number  of 
individuals  wishing  to  participate,  oral 
comments  may  be  limited.  All 
information  presented  at  the  listening 
sessions  will  be  recorded  and  included 
in  the  public  record  of  the  comments  on 
the  proposed  rule. 

Tnis  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricuhural  Marketing 
Agreement  Act  of  1937,  as  amended 
(7  U.S.C.  601-674).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Fart  900). 

Dated:  March  10.  1998. 
Enrique  F.  Figueroa, 

Administrator,  Agricultural  Marketing 

Service. 

(PR  Doc.  98-6583  Filed  3-12-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-146-AD] 

RIN  2120-AA64 

Airworttilness  Directives;  Aermacchi, 
S.p.A.  S205  Series  and  Models  S208 
and  S208A  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Aermacchi,  S.p.A.  (Aermacchi)  S205 
series  and  Models  S208  and  S208A 
airplanes.  The  proposed  action  would 
require  inspecting  the  flaps  cable  pulley 
bracket  for  the  correct  alignment  and 
correcting  if  mis-aligned;  inspecting  the 
flaps  control  cable  for  wear  (nicks,  cuts, 
frays,  etc.),  and  replacing  the  flaps 
control  pulley  bracket  and  flap  control 
cable  if  worn.  The  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Italy.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
flap  control  failure  which,  if  not 
corrected,  could  result  in  loss  of  control 
of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  April  24. 1998. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administretion  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
146-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  SIAI 
Marchetti,  Product  Support,  Via 
Indipendenza  2,  21018  Sesto  Calende 
(VA),  Italy:  telephone:  +39-331-929117; 
facsimile:  +39-331-922525.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  O.  Keenan,  Project  Officer,  FAA, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-6934;  facsimile 
(816) 426-2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  97-CE-146-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

Discussion 

The  Registro  Aeronautico  Italiano 
(R.A.I.),  which  is  the  airworthiness 
authority  for  Italy,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Aermacchi  S205  series  and 
Models  S208  and  S208A  airplanes.  The 
R.A.I,  reports  an  incident  of  flap  control 
failure  during  flight  on  one  of  these 
Aermacchi  airplanes.  The  investigation 
revealed  that  the  flaps  control  pulley 
bracket  and  flaps  control  cables  were 
worn.  Signs  of  wear  on  the  pulley 
bracket  would  be  defined  as  mis- 
alignment of  the  bracket.  Wear  on  the 
flaps  control  cable  would  be  defined  as 
cuts,  fi-ays.  nicks,  etc.  These  conditions, 
if  not  corrected,  could  result  in  flap 
control  failure,  which,  could  cause  loss 
of  control  of  the  airplane. 

Relevant  Service  Information 

SIAI  Marchetti  has  issued  Service 
Bulletin  No.  205B60.  dated  July  24. 
1995.  which  specifies  procedures  for: 
inspecting  the  flaps  control  pulley 
bracket  for  alignment,  and  correcting 
any  mis-alignment;  inspecting  the  flaps 
control  pulley  cable  for  wear,  and 
replacing  these  parts  if  worn. 

The  R.A.I.  classified  this  service 
bulletin  as  mandatory  and  issued  Italian 
AD  95-237,  dated  August  29,  1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  Italy. 

The  FAA's  Determination 

These  airplane  models  are 
manufactured  in  Italy  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  R.A.I,  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  R.A.I. ;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Aermacchi  S205  series 
and  Models  S208  and  S208A  airplanes 
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of  the  same  type  design  registered  in  the 
United  States,  the  proposed  AD  would 
require:  inspecting  the  flaps  control 
pulley  bracket  for  alignment;  correcting 
any  mis-alignment;  inspecting  the  flaps 
control  pulley  cable  for  wear;  and, 
replacing  the  bracket  and  cable  if  worn. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  SIAI 
Marchetti  Service  Bulletin  No.  205B60, 
dated  July  24. 1995. 

Cost  Impact 

The  FAA  estimates  that  70  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $150  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  527,300  or  $390  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Aermacchi.  S.P.A.:  Docket  No.  97-CE-146- 

AD. 
Applicabilitv.  Models  S205-18/F.  S205- 
18/R.  S205-207f.  S205-20/R.  S205-22/R. 
S208.  and  S208A  airplanes  (all  serial 
numbers),  certificated  in  any  categor>'. 

Note  1;  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  flap  control  failure  which,  if 
not  corrected,  could  result  in  loss  of  control 
of  the  airplane,  accomplish  the  following: 

(a)  Inspect  the  flaps  cable  pulley  bracket 
for  mis-alignment,  and  if  misaligned,  prior  to 
further  flight,  replace  the  pulley  bracket  in 
accordance  with  the  Instructions  section  of 
SIAI  Marchetti  Service  Bulletin  No.  205B60, 
dated  July  24.  1995. 

(b)  Inspect  the  fjaps  control  cable  for  wear 
(cuts,  nicks,  frays,  etc.),  and  if  wear  is  found, 
prior  to  further  flight,  replace  the  control 
cable  in  accordance  with  the  Instructions 
section  of  SI.M  Marchetti  Service  Bulletin 
No.  205B60,  dated  luly  24.  1995. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  .Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900.  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  SIAI  Marchetti  Mandatory  Service 


Bulletin  No,  205B60.  dated  )uly  24. 1995. 
should  he  directed  to  SIAI  Marchetti.  Product 
Support,  Via  Indipendexiza  2.  21018  Sesto 
Calende  (VA),  Italy:  telephone:  +39-331- 
929117;  facsimile:' +39-331-922525.  This 
service  information  may  be  examined  at  the 
FAA.  Central  Region.  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  95-237.  dated  August  29,  1995. 

Issued  in  Kansas  City,  Missouri,  on  March 
5,  1998. 

James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  98-6451  Filed  3-12-98:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  r4o.  97-SW-49-AD] 

Airworttiiness  Directives;  Eurocopter 
France  Model  SA-365N1,  AS-365N2, 
and  SA-366G1  Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUhMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  France  (Eurocopter)  Model 
SA-365N1,  AS-365N2,  and  SA-366G1 
helicopters.  This  proposal  would 
require  initial  and  repetitive  inspections 
of  the  tail  rotor  blade  Kevlar  tie-bar 
(Kevlar  tie-bar)  for  cracks  or 
delaminations.  This  proposal  is 
prompted  by  a  report  of  delamination  of 
a  Kevlar  tie-bar.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
detect  cracks  that  could  lead  to 
delamination  of  the  Kevlar  tie-bar,  loss 
of  tail  rotor  control,  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
April  13,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-S\V-49- 
AD,  2601  Meacham  Blvd.  Room  663, 
Fort  Worth.  Texas  76197.  Comments 
may  be  inspected  at  this  location 
between  9.00  am.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

This  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
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75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd..  Room 
663.  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Mathias,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0111,  telephone (817)  222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-49-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  97-SW-49-AD,  2601 
Meacham  Blvd,  Fort  Worth,  Texas 
76137. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  SA-365N1.  AS- 
365N2,  and  SA-366G1  model 
helicopters.  The  DGAC  advises  that 


delamination  outside  certain  tolerance 
limits  may  occur  on  Kevlar  tie-bars. 

Eurocopter  France  issued  Telex 
Service  Bulletin  (SB)  05.33.  dated 
August  19,  1992,  that  specifies  visually 
checking  the  condition  of  the  Kevlar  tie- 
bar  assembly  for  delamination  around 
the  blade-to-hub  attachment  point 
within  10  flying  hours.  If  delamination 
exists  that  is  outside  certain  tolerance 
limits,  SB  05.33  specifies  removing  the 
rail  rotor  blade  (blade)  and  replacing  it 
with  an  airworthy  blade.  Eurocopter 
France  also  issued  SB  05.00.34, 
Revision  3,  dated  November  14,  1996, 
that  specifies  repetitive  visual 
inspections  at  intervals  of  250  flying 
hours  of  the  Kevlar  tie-bar  for 
delaminations.  If  certain  cracks  exist,  SB 
05.00.34,  Revision  3,  specifies  removing 
the  blade  from  service.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  DGAC  AD  92- 
185-033(B)R4,  dated  December  4,  1996, 
to  ensure  the  continued  airworthiness  of 
these  helic»pters  in  France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  SA-365N1.  AS-365N2,  and  SA- 
366G1,  helicopters  of  the  same  type 
design  registered  in  the  United  States, 
the  proposed  AD  would  require  within 
10  hours  time-in-service  (TIS),  and 
thereafter  at  intervals  not  to  exceed  250 
hours  TIS,  inspections  of  the  Kevlar  tie- 
bar  for  a  crack  of  delamination  and 
replacement  of  any  balde  in  which  a 
crack  or  delamination  is  found  with  an 
airworthy  blade.  The  actions  would  be 
required  to  be  accomphshed  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  47  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $3,000  per 
blade.  Based  on  these  figures,  the  total 
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cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $152,280  to 
replace  one  blade  and  perform  one 
inspection  on  each  helicopter. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  Fraace:  Docket  No.  97-SW-49- 
AD. 

Applicability:  SA-36SN\.  AS-365N2,  and 
SA-366G1  model  helicopters,  with  tail  rotor 
blade  (blade).  Part  Number  365A12-010-all 
dash  numbers,  365 Al  2-0020-00,  365A33- 
2131-all  dash  numbers,  or  365 Al 2-0020-20, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
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subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  cracks  that  could  lead  to 
delamination  of  the  tail  rotor  blade  Kevlar 
tie-bar  (Kevlar  tie-bar),  loss  of  tail  rotor 
control,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Within  10  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  250  hours 
TIS,  inspect  each  Kevlar  tie-bar  for  a  crack  or 
delamination  in  accordance  with  paragraph 
B,  Operational  Procedure,  of  Eurocopter 
France  Service  Bulletin  05.00.34,  Revision  3, 
dated  November  14,  1996. 

(b)  If  any  delamination  or  cracking  is  found 
during  any  of  the  inspections  required  by 
paragraph  (a)  of  this  AD,  remove  the  blade 
and  replace  it  with  an  airworthy  blade  before 
further  flight. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff 

(d)  Special  flight  jjermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  92-185-33(B)R4  dated 
December  4, 1996. 

Issued  in  Fort  Worth,  Texas,  on  February 
28,  1998, 
Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  98-6496  Filed  3-12-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  184 
[Docket  No.  89G-0393] 

Direct  Food  Substances  Affirmed  as 
Generally  Recognized  as  Safe;  Egg 
White  Lysozyme 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Tentative  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
tentative  final  rule  to  amend  its 
regulations  to  affirm  that  egg  white 
lysozyme  enzyme  preparation,  when 
labeled  by  the  common  or  usual  name 
"egg  white  lysozyme"  to  identify  its 
source,  is  generally  recognized  as  safe 
(GRAS)  for  use  in  preventing  late 
blowing  of  cheese  caused  by  the 
bacterium  Clostridium  tyrobutyricum 
during  cheese  production.  This  action  is 
in  response  to  a  petition  submitted  by 
Fordras  S.A.  (formerly  SPA-Societa 
Prodotti  Antibiotici  S.p.A.).  FDA  has 
tentatively  concluded  that  this  use  of 
the  egg  white  lysozyme  enzyme 
preparation  is  GRAS  only  when  the 
ingredient  statement  for  both  bulk  and 
packaged  food  that  contains  cheese 
manufactured  using  egg  white  lysozyme 
includes  the  common  or  usual  name 
"egg  white  lysozyme"  to  identify  the 
source  of  the  protein.  To  give  interested 
persons  an  opportunity  to  comment  on 
this  condition  of  use  required  for  GRAS 
status,  FDA  is  issuing  this  tentative  final 
rule. 

DATES:  Submit  written  comments  by 
May  27, 1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  S.  Kahl,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3101. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  accordance  with  the  procedures 
described  in  §  170.35  (21  CFR  170.35), 
SPA-Societa  Prodotti  Antibiotici  S.p.A.. 
now  Fordras  S.A.,  Milan,  Italy, 
submitted  a  petition  (GRASP  9G0355) 
requesting  that  egg  white  lysozyme  used 
to  inhibit  the  bacterium  C. 
tyrobutyricum  to  prevent  late  blowing  of 
cheese  during  production  be  affirmed  as 


GRAS  as  a  direct  human  food 
ingredient.  FDA  published  the  notice  of 
filing  for  this  petition  in  the  Federal 
Register  of  October  27.  1989  (54  FR 
43861),  and  gave  interested  persons 
untiUDecember  26,  1989,  to  submit 
written  comments. 

II.  Standards  for  GRAS  Affirmation 

Under  §  170.30  (21  CFR  170.30), 
general  recognition  of  safety  may  be 
based  only  on  the  views  of  experts 
qualified  by  scientific  training  and 
experience  to  evaluate  the  safety  of 
substances  directly  or  indirectly  added 
to  food.  The  basis  of  such  views  may  be 
either:  (1)  Scientific  procedures,  or  (2) 
in  the  case  of  a  substance  used  in  food 
prior  to  January  1,  1958,  through 
experience  based  on  common  use  in 
food.  General  recognition  of  safety  based 
upon  scientific  procedures  requires  the 
same  quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  regulation 
and  ordinarily  is  based  upon  published 
studies,  which  may  be  corroborated  by 
unpublished  studies  and  other  data  and 
information  (§  170.30(b)).  General 
recognition  of  safety  through  experience 
based  on  common  use  in  food  prior  to 
January  1,  1958,  may  be  determined 
without  the  quantity  or  quality  of 
scientific  procedures  required  for 
approval  of  a  food  additive  regulation, 
but  ordinarily  is  based  upon  generally 
available  data  and  information 
concerning  the  pre-1958  history  of  use 
of  the  substance. 

FDA  has  evaluated  Fordras  S.A.'s 
petition  on  the  basis  of  scientific 
procedures  to  whether  the  petitioned 
use  of  egg  white  lysozyme  enzyme 
preparation  to  prevent  the  late  blowing 
of  cheese  caused  by  the  bacterium  C. 
tyrobutyricum  during  cheese  production 
is  GRAS.  In  evaluating  the  petition,  FDA 
considered  published  and  unpublished 
data  and  information  relating  to  the 
identity  of,  characteristic  properties  of. 
and  estimated  dietarv'  exposure  to  the 
enzyme  component  (i.e.,  lysozyme)  of 
the  petitioned  enzyme  preparation 
(Refs.  1  through  7).  FDA  also  considered 
that  the  source  of  the  petitioned  enzyme 
preparation,  egg  white,  has  been  safely 
consumed  by  humans  as  a  source  of 
food  protein  throughout  recorded 
history,  and,  therefore,  is  GRAS 
(§  170'30(d)),  and  that  the  methods  used 
for  extracting  lysozyme  from  the  egg 
white  source  do  not  ordinarily  aher  the 
chemical  identity  and  characteristic 
properties  of  enzymes  (Ref.  8).  FDA  also 
considered  published  scientific  review- 
articles  (Refs.  1  and  2)  and  a  generally 
available  trade  association  bulletin  (Ref. 
7)  discussing  the  use  of  egg  white 
lysozyme  enzyme  preparation  for  its 
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technical  effect  of  preventing  late 
blowing  of  cheese  contaminated  with  C. 
tyrobutyricum  as  well  as  generally 
available  information  documenting  that 
this  intended  use  of  the  petitioned 
enzyme  preparation  has  been  approved 
in  several  European  countries  (Refs.  9 
through  13).  Finally,  FDA  considered 
generally  available  and  accepted 
information  relating  to  processing  aids 
used  in  the  manufacture  of  the  enzyme 
preparation  and  generally  available  and 
accepted  specifications  for  food-grade 
enzyme  preparations  (Ref.  14). 

m.  Safety  Evaluation 

When  present  as  a  contaminant  in 
milk  used  for  cheesemaking,  the 
pasteurization-resistant  bacterium  C. 
tyrobutyricum  ferments  lactate  to 
produce  carbon  dioxide,  hydrogen,  and 
volatile  organic  acids.  This  fermentation 
causes  a  defect  in  cheese  manufacture 
known  as  "late  blowing,"  which  is 
typified  by  abnormal  levels  of  open 
texture  accompanied  by  undesirable 
odors  and  flavors.  Late  blowing  can  be 
a  serious  economic  problem  in  the 
manufacture  of  several  varieties  of 
cheese  (Refs.  1,  2,  and  7). 

The  contamination  by  C. 
tyrobutyricum  of  milk  used  for 
dieesemaking,  although  reducible  by 
good  husbandry  and  hygienic  milking 
practices,  is  unavoidable.  Although 
treatment  with  certain  chemical  agents 
has  been  shown  to  be  effective  against 
the  problems  raised  by  this 
contamination,  treatment  with  lysozyme 
enzyme  preparation  has  been  found  to 
be  the  most  effective  method  of 
managing  the  late  blowing  of  cheese 
contaminated  with  C.  tyrobutyricum 
(Refs.  1  and  2). 

A.  The  Enzyme  Component 

Enzymes  are  proteins  or  conjugated 
proteins  (i.e.,  a  protein  that  contains  a 
nonamino  acid  moiety  such  as  a 
carbohydrate)  produced  by  plants, 
animals,  and  microorganisms  that 
function  as  biochemical  catalysts 
(American  Heritage  Dictionary  of  the 
English  Language).  Most  enzymes  are 
very  specific  in  their  ability  to  catalyze 
only  certain  chemical  reactions;  this 
high  degree  of  specificity  and  strong 
catalytic  activity  are  the  most  important 
functional  properties  of  enzymes  (Ref. 
15). 

The  Commission  on  Enzymes  of  the 
International  Union  of  Biochemistry  has 
devised  a  systematic  strategy  for  naming 
enzymes.  This  system  combines  a 
naming  system  and  a  numbering  system. 
For  most  enzymes,  the  systematic  name 
is  derived  from  the  names  of  the 
substrate,  product,  and  type  of  reaction. 
The  systematic  number  is  based  on  the 


class  and  subclasses  to  which  the 
enzyme  belongs.  The  systematic  name 
of  lysozyme  is  peptidoglycan  N- 
acetylmuramoylhydrolase.  Its 
systematic  number  is  EC  No.  3.2.1.17 
and  its  Chemical  Abstracts  Service 
Registry  Number  (CAS  Reg.  No.)  is 
9001-63-2. 

Lysozyme  was  first  discovered  by  A. 
Fleming,  who  identified  lysozyme  as  an 
antibacterial  enzyme  present  in  nasal 
mucus  membrane  (Ref.  3). 
Subsequently,  it  was  learned  that  the 
antibacterial  activity  of  lysozyme  occurs 
because  of  its  ability  to  catalyze  the 
hydrolysis  of  the  structural 
polysaccharide  peptidoglycan  present  in 
cell  walls  of  certain  bacteria  (Ref.  2). 
Lysozyme  activity  has  been  shown  to  be 
present  in  bacteria,  fungi,  plants,  and 
almost  all  animal  tissues,  with  the 
highest  levels  found  in  secretions 
(including  milk,  mucus,  saliva,  and 
tears)  and  eggs.  Lysozyme  is  believed  to 
function  in  all  of  these  organisms  and 
tissues  as  an  endogenous  antimicrobial 
substance  (Refs.  1  and  2). 

Lysozyme  was  the  first  enzyme  to 
have  the  details  of  its  three-dimensional 
structure  published  (Ref  4),  and  it  has 
become  one  of  the  best  characterized  of 
all  enzymes,  serving  as  an  example  for 
studies  of  enzyme  mechanism  and 
molecular  evolution  (Refs.  5  and  6  ). 
Lysozymes  from  various  organisms  are 
very  similar  to  one  another.  Egg  white 
lysozyme  differs  very  little  in  structure, 
amino  acid  sequence  and  composition, 
catalytic  mechanism,  and  substrate 
specificity  from  the  enzyme  found  in 
human  milk,  saliva,  mucus,  and  tears 
(Refs.  3  and  6). 

The  petitioner  provided  two 
published  scientific  review  articles 
(Refs.  1  and  2)  that  discuss  the  use  of 
egg  white  lysozyme  in  cheese  and  other 
food.  The  petitioner  also  provided  a 
generally  available  trade  association 
bulletin  (Ref  7)  that  focuses  on  the  use 
of  egg  white  lysozyme  for  its  technical 
effect  of  preventing  late  blowing  in 
cheese.  This  bulletin  describes  the  late 
blowing  defect  and  how  it  arises, 
traditional  chemical  control  measures 
(other  than  the  use  of  lysozyme)  to 
reduce  the  problem,  and  the  increasing 
interest  in  using  lysozyme  as  a 
replacement  for  traditional  chemical 
control  measures.  In  addition,  the 
petitioner  provided  generally  available 
information  documenting  that  this 
intended  use  of  the  petitioned  enzyme 
preparation  has  been  approved  in 
several  countries,  including  Denmark, 
France,  Germany,  Italy,  and  Spain  (Refs. 
9  through  13). 

FDA  considered  the  estimated  dietary 
exposure  to  lysozyme  for  the  proposed 
use  in  cheese  (Refs.  16  and  17). 


Lysozyme  accounts  for  approximately 
3.5  percent  of  the  total  protein  of 
domestic  hen  egg  whites  (Ref  7).  Whole 
eggs  contain  lysozyme  at  a  level  of 
approximately  3,300  parts  per  million 
(ppm).  The  petitioner  reported  that 
cheese  manufactured  using  egg  white 
lysozyme  enzyme  preparation  contains 
a  maximum  of  400  ppm  of  lysozyme,  or 
at  least  8  times  less  than  eggs  on  a 
weight  basis.  FDA  has  estimated  a  long- 
term  mean  intake  of  lysozyme  to  be  74 
milligrams  per  person  per  day  (mg/p/d) 
for  consumers  of  eggs  and  3.8  mg/p/d 
for  consumers  of  cheese;  the  respective 
90th  percentile  intakes  are  estimated  to 
be  163  mg/p/day  and  8.1  mg/p/day.  Egg 
whites  firom  which  lysozyme  is 
extracted  will  be  subsequently 
consumed  in  other  food  uses.  Thus, 
there  will  be  no  long-term  net  increase 
in  lysozyme  intake  by  the  general 
population  because  egg  whites  without 
lysozyme  will  replace  egg  whites  in 
current  use  that  contain  lysozyme  (Ref 
16).  On  a  per  eating  occasion  basis, 
lysozyme  intake  for  cheese  consumers 
may  be  16  mg  on  average,  or  22  mg  at 
the  90th  percentile  level.  For 
comparison,  a  per  eating  occasion 
lysozyme  intake  for  egg  consumers  may 
be  264  mg  on  average,  or  416  mg  at  the 
90th  percentile  level.  Thus,  lysozyme 
intake  per  eating  occasion  due  to  cheese 
consumption  may  constitute  5  to  6 
percent  of  lysozyme  intake  due  to  egg 
consumption  (Ref  17). 

In  general,  issues  relevant  to  a  safety 
evaluation  of  proteins  such  as  the 
enzyme  component  of  an  enzyme 
preparation  are  potential  toxicity  and 
allergenicity  (Ref  18).  Proteins  derived 
from  egg  whites  do  not  raise  toxicity 
concerns  because  egg  whites  have  been 
safely  consumed  by  humans  as  a  source 
of  food  throughout  recorded  history 
without  any  reports  of  toxicity. 
However,  proteins  derived  from  egg 
whites  do  raise  allergenicity  concerns 
because,  as  with  many  common  foods, 
there  have  been  reports  that 
consumption  of  egg  whites  can  cause  an 
allergic  reaction  in  certain  individuals, 
particularly  children  (Ref  19). 
Therefore,  FDA  considered  the  question 
of  whether  the  lysozyme  component  of 
egg  whites  is  allergenic. 

In  evaluating  this  question,  FDA 
considered  a  report  of  an  in  vitro  study 
of  the  binding  of  antibodies  to  specific 
egg  proteins,  where  the  antibodies  were 
derived  from  the  serum  of  patients 
known  to  be  allergic  to  eggs  (Ref  20). 
This  report  suggests  that  lysozyme  was 
an  allergen  for  some  individuals  who 
became  sensitive  to  egg  whites. 
Although  this  study  does  not  establish 
that  ingestion  of  egg  white  lysozyme  in 
cheese  will  actually  cause  a  clinically 
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significant  allergic  reaction  in  such 
sensitive  individuals,  FDA  is  not  aware 
of  any  data  or  information  that  would 
refute  the  study's  inference  that  egg 
white  lysozyme  may  be  allergenic. 
Accordingly,  FDA  is  proposing  labeling, 
as  discussed  below,  to  alert  the  sensitive 
population  to  the  presence  of  egg  white 
lysozyme  in  cheese. 

A  related  question  is  whether  egg 
white  lysozyme,  when  present  in 
cheese,  is  capable  of  inducing  an 
allergenic  response  in  susceptible 
individuals  who  have  not  previously 
consumed  egg  whites,  e.g.,  because  their 
customary  diet  excludes  eggs.  This 
question  is  no  different  than  for  any 
other  food  containing  egg  white  when 
consumed  by  individuals  with 
unknown  susceptibility  to  eggs.  The 
proposed  label  declaration  would 
provide  such  individuals  with  the  same 
protection  as  that  provided  by  other  egg- 
containing  products  with  ingredient 
labeling.  Thus,  individuals  who 
experience  an  allergic  reaction  to 
lysozyme-containing  cheese  could 
identify  egg  white  lysozyme  as  a 
possible  cause  of  the  reaction. 

B.  Enzyme  Source,  Manufacturing 
Methods,  and  Processing  Aids 

Commercial  preparations  of  lysozyme 
are  derived  from  domestic  hen  egg 
whites  using  ion  exchange  methods  and 
selective  precipitation  to  isolate  a  highly 
purified  protein  fraction  that  contains 
mainly  lysozyme  but  also  may  contain 
small  amounts  of  other  egg  white 
proteins.  Consistent  with  the  agency's 
finding  in  its  GRAS  affirmation  of 
microparticulated  protein  product  (55 
FR  6384,  February  23, 1990),  FDA  finds 
that  egg  whites  have  been  safely 
consumed  by  humans  throughout 
recorded  history  and,  therefore,  are 
GRAS  (§  170.30(d)).  The  agency 
evaluated  the  methods  used  to  isolate 
the  enzyme  lysozyme  from  egg  whites. 
These  methods  are  based  on  generally 
available  and  accepted  principles  of 
protein  purification  (Ref.  8).  Such 
methods,  if  appropriately  selected,  do 
not  ordinarily  alter  the  chemical 
identity  £md  characteristic  properties  of 
enzymes.  Therefore,  these  methods  do 
not  materially  change  the  quality, 
utility,  functionality,  or  safety  of 
enzymes.  Moreover,  the  retention  of  the 
antibacterial  activity  that  is 
characteristic  of  egg  white  lysozyme 
when  egg  white-derived  lysozyme 
enzyme  preparation  is  used  in  cheese 
evidences  that  lysozyme  in  the 
manufactured  enzyme  preparation 
remains  unaltered  from  the  lysozyme  in 
egg  whites.  This  is  corroborative 
evidence  of  the  fact  that  the  methods 
used  to  isolate  lysozyme  from  egg 


whites  do  not  materially  change  the 
quality,  utility,  functionality  or  safety  of 
the  enzyme  lysozyme. 

Enzyme  preparations  used  in  food 
processing  are  usually  not  chemically 
pure  but  contain,  in  addition  to  the 
enzyme  Component,  materials  that 
derive  from  the  enzyme  source.  As 
mentioned  above,  egg  white  lysozyme 
enzyme  preparation  may  contain  small 
amounts  of  other  egg  white  proteins.  A 
related  question  is  whether  such 
proteins  that  may  be  present  in  the 
enzyme  preparation  are  allergenic.  Even 
if  present,  other  source-derived  proteins 
would  not  be  a  concern  because  the 
proposed  label  declaration  for  egg  white 
lysozyme  would  alert  individuals  who 
are  sensitive  to  egg  whites  to  the 
possible  presence  of  other  proteins 
derived  from  egg  whites. 

In  addition  to  source-derived 
materials,  enzyme  preparations  used  in 
food  processing  usually  contain 
materials  that  derive  from  the 
manufacturing  methods  used  to  gen^^te 
the  finished  enzyme  preparation.  The 
egg  white  lysozyme  enzyme  preparation 
that  is  the  subject  of  this  document 
complies  with  the  general  requirements 
and  additional  requirements  for  enzyme 
preparations  in  the  Food  Chemicals 
Codex,  4th  ed.  (Ref.  14).  The  egg  white 
lysozyme  enzyme  preparation  that  is  the 
subject  of  this  document  may  contain 
substances  that  are  added  to  the  enzyme 
preparation,  such  as  preservatives, 
stabilizers  or  diluents,  and  trace 
amounts  of  processing  aids  that  are  used 
in  its  preparation.  These  substances 
must  be  acceptable  for  general  use  in 
foods  (Refs.  14  and  15). 

C.  Labeling  as  a  Condition  of  Use 

Egg  whites  are  known  to  be  an 
allergenic  food  source,  particularly  in 
children  (Ref.  19).  There  is  a  literature 
report  (Ref.  20)  indicating  that  lysozyme 
may  in  fact  have  been  an  allergen  for 
some  individuals  who  became  sensitive 
to  egg  whites.  Although  the  reported  in 
vitro  study  does  not  establish  that 
ingestion  of  egg  white  lysozyme  in 
cheese  will  actually  cause  a  clinically 
significant  allergic  reaction  in  such 
sensitive  individuals,  FDA  is  not  aware 
of  any  data  or  information  that  would 
refute  the  study's  inference  that  egg  . 
.  white  lysozyme  may  be  allergenic. 
Therefore,  FDA  concludes  that  there  is 
insufficient  information  in  the  current 
record  to  determine  whether  the 
ingestion  of  egg  white  lysozyme  elicits 
an  allergenic  response  when  consumed 
by  individuals  who  are  sensitive  to  egg 
whites.  Accordingly,  as  discussed 
below,  FDA  is  proposing  labeling  to 
alert  such  individuals  to  the  presence  of 
egg  white  lysozyme  in  cheese.  Such 


labeling  also  would  alert  the  sensitive 
population  to  the  possible  presence  of 
source-derived  proteins  other  than 
lysozyme  in  the  enzyme  preparation. 

Under  section  409(c)(l]  of^the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  348(c)(1)),  FDA  is  authorized, 
in  approving  the  use  of  a  food  additive, 
to  list  the  conditions  under  which  the 
additive  may  be  safely  used.  These 
conditions  may  include  any  labeUng 
requirements  that  the  agency  deems 
necessary  to  ensure  the  safe  use  of  the 
additive.  Similarly,  under  §  184.1(b)(3) 
(21 CFR  184.1(b)(3)),  in  affirming  a 
substance  as  GRAS,  FDA  is  authorized 
to  set  forth  the  particular  conditions  of 
use,  including  labeling,  under  which 
there  is  general  recognition  among 
qualified  experts  that  the  use  of  the 
substance  is  safe.  After  careful  review  of 
the  evidence  on  the  use  of  egg  white 
lysozyme  enzyme  preparation  in 
preventing  late  blowing  in  cheese,  FDA 
has  tentatively  concluded  that  such  use 
is  GRAS  only  when  the  conditions  of  its 
use  include  a  declaration  on  the  label  or 
labeling  of  the  presence  of  egg  white 
lysozyme  in  both  bulk  and  packaged 
food  containing  such  treated  cheese. 
Therefore,  this  tentative  final  rule 
(§  184.1550(c)(1))  establishes  that  the 
declaration  of  egg  white  lysozyme 
enzyme  preparation  by  the  common  or 
usual  name  "egg  white  lysozyme"  is  a 
condition  of  use  required  for  GRAS 
status,  so  that  consumers  who  are 
allergic  to  egg  white  products  can  be 
alerted  to  the  presence  of  the  egg  white- 
derived  enzyme  in  treated  cheese. 

D.  Summary  and  Conclusions 

The  petitioner  provided  published 
data  and  information  relating  to  the 
identity  of,  characteristic  properties  of, 
and  estimated  dietary  exposure  to  the 
enzyme  component  (Refs.  1  through  7). 
The  source  of  the  petitioned  enzyme 
preparation,  egg  white,  has  been  safely 
consimied  by  humans  bs  a  source  of 
food  protein  throughout  recorded 
history,  and,  therefore,  is  GRAS 
(§  170.30(d)).  The  petitioner  provided 
generally  available  information  showing 
that  the  methods  used  for  extracting 
lysozyme  from  the  egg  white  source  do 
not  ordinarily  alter  the  chemical 
identity  and  characteristic  properties  of 
enzymes  (Ref.  8).  Moreover,  there  is 
corroborating  evidence  that  the 
extraction  of  egg  white  lysozyme  does 
not  change  its  chemical  identity  or 
characteristics  because  the  antibacterial 
activity  of  egg  white  lysozyme  is 
retained.  FDA  concludes  that  the 
methods  used  to  manufacture  egg  white 
lysozyme  enzyme  preparation  do  not 
change  the  safety  for  food  use  of  the 
enzyme  lysozyme  and  that  toxicological 
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studies  are  not  necessary  to  establish  the 
safety  of  lysozyme  or  other  source- 
derived  proteins  that  may  remain  in  the 
manufactured  enzyme  preparation.  FDA 
also  concludes  that  there  will  be  no  net 
increase  in  dietary  exposure  of  the 
general  population  to  the  commonly 
consumed  enzyme  lysozyme  due  to  the 
proposed  use  in  cheese  because 
lysozyme  will  simply  be  transferred 
from  eggs  to  cheese  (Ref.  16). 

The  petitioner  also  provided  generally 
available  and  accepted  information 
relating  to  processing  aids  used  in  the 
manufacture  of  the  enzyme  preparation 
and  generally  available  and  accepted 
specifications  for  food  grade  enzyme 
preparations  (Ref.  14).  FDA  concludes 
that  substances  added  to  the  egg  white 
lysozyme  enzyme  preparation  or 
potential  residues  of  processing  aids 
used  in  the  manufacturing  process  do 
not  present  a  basis  for  concern  about  the 
safety  of  the  egg  white  lysozyme  enzyme 
preparation. 

The  petitioner  provided  published 
scientific  review  articles  (Refs.  1  and  2) 
and  a  generally  available  trade  bulletin 
(Ref.  7)  that  discuss  the  use  of  the  egg 
white  lysozyme  enzyme  preparation  in 
cheese  and  other  food,  including  its  use 
for  the  intended  effect  of  preventing  late 
blowing  of  cheese  contaminated  with  C. 
tyrobutyricum.  The  petitioner  also 
provided  generally  available 
information  documenting  that  this 
intended  use  of  lysozyme  has  been 
approved  in  several  European  countries 
(Refs.  9  through  13).  FDA  concludes  that 
generally  available  and  accepted  data 
and  information  establish  that  lysozyme 
will  achieve  the  intended  technical 
effect  of  preventing  late  blowing  in 
cheese  contaminated  with  C. 
tyrobutyricum. 

Finauy,  information  in  the  petition 
and  otherwise  available  to  FDA  raises 
the  question  of  whether  the  lysozyme 
component  of  egg  whites  is  allergenic. 
FDA  is  proposing  labeling  to  alert 
individuals  who  may  be  sensitive  to  egg 
whites  to  the  presence  of  egg  white 
lysozyme  in  cheese,  including  the 
possible  presence  of  other  source- 
derived  proteins  that  may  be  present  in 
the  enzyme  preparation. 

rv.  Comments 

FDA  received  two  comments  in 
response  to  the  filing  notice.  One 
comment  expressed  agreement  that 
lysozyme  is  GRAS  for  use  in  preventing 
late  blowing  in  cheese  and  supported 
the  affirmation  of  GRAS  status  by  the 
agency. 

One  comment  stated  that  use  of 
lysozyme  as  a  food  preservative  may 
lead  to  selection  of  lysozyme-resistant 
strains  of  the  bacterial  food  poisoning 


agents  Listeria  monocytogenes  and  C. 
botulinum,  rendering  one  of  the  body's 
main  defense  mechanisms  useless 
against  resistant  strains.  The  comment 
likened  the  potential  selection  of 
lysozyme-resistant  strains  of  bacteria  to 
the  selection  of  penicillin-resistant 
bacteria  as  a  result  of  its  widespread 
use.  The  comment  pointed  out  that  the 
body  could  not  readily  substitute  the 
lysozyme  naturally  present  in  secretions 
such  as  tears  and  saliva  for  another 
antimicrobial. 

The  mechanism  of  action  of  lysozyme 
involves  hydrolysis  of  the  structural 
peptidoglycan  present  in  cell  walls  of 
susceptible  bacteria.  Therefore, 
development  of  resistance  to  lysozyme 
would  require  that  a  bacterium  develop 
a  variant  of  peptidoglycan  that  is 
resistant  to  the  action  of  lysozyme. 
Development  of  such  a  variant 
peptidoglycan  is,  in  principle,  possible. 
However,  as  already  discussed, 
lysozyme  activity  has  been  shown  to  be 
present  in  bacteria,  fungi,  plants,  and 
almost  all  animal  tissues.  If  such 
relative  ubiquity  has  not  resulted  in  the 
clinically  significant  selection  of 
lysozyme-resistant  bacteria  to  date,  the 
use  of  lysozyme  in  those  cheeses  that 
are  susceptible  to  late  blowing  is 
unlikely  to  favor  selection  of  lysozyme- 
resistant  bacteria  and  adversely  affect 
the  public  health.  Moreover,  FDA  is  not 
considering  lysozyme  for  use  as  a 
widespread  food  preservative.  Rather, 
FDA  is  considering  the  narrow  question 
of  whether  the  use  of  lysozyme  in 
preventing  late  blowing  in  cheese  is 
generally  recognized  as  safe.  FDA 
disagrees  that  this  limited  use  in  cheese 
is  analogous  to  the  widespread  use  of 
antibiotics  such  as  penicillin  and  the 
subsequent  selection  of  antibiotic- 
resistant  bacterial  strains.  Therefore, 
FDA  concludes  that  the  use  of  lysozyme 
in  preventing  late  blowing  in  cheese 
does  not  raise  concerns  about  the 
selection  of  lysozyme-resistant  strains  of 
L.  monocytogenes  or  C.  botulinum. 

V.  Specifications 

The  agency  finds  that,  because  the 
potential  impurities  in  the  egg  white 
lysozyme  preparation  that  may  originate 
from  the  source  or  manufacturing 
process  do  not  raise  any  basis  for 
concern  about  the  safe  use  of  the 
preparation,  the  general  requirements 
and  additional  requirements  for  enzyme 
preparations  in  the  monograph  on 
Enzyme  Preparations  in  the  Food 
Chemicals  Codex.  4th  ed.  (1996),  which 
are  being  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51,  are  adequate  as  minimum 
criteria  for  food-grade  egg  white 
lysozyme  enzyme  preparation. 


Lysozyme  assay  can  be  performed  using 
a  method  entitled  "Lysozyme 
hydrochloride.  Microbiological 
Determination,"  which  is  included  in 
the  petition  (Ref.  21)  or  by  using  any 
appropriate  validated  method. 

VL  Conclusions 

The  agency  has  evaluated  all  available 
information  and  finds,  based  upon  the 
published  information  about  the 
manufacturing  methods  used  in  the 
preparation  of  egg  white  lysozyme 
enzyme  preparation,  and  published  data 
and  information  about  the  identity  and 
characteristic  properties  of  egg  white 
lysozyme,  that  the  enzyme  component 
of  egg  white  lysozyme  enzyme 
preparation  is  unaltered  from  the 
lysozyme  found  in  the  commonly 
consumed  food,  eggs.  The  agency  also 
finds,  based  upon  generally  available 
and  accepted  information,  that  when  the 
preparation  is  manufactured  in 
accordance  with  §  184.1550(c),  the 
source,  egg  whites,  and  the 
manufacturing  process  will  not 
introduce  impurities  into  the 
preparation  that  may  render  its  use 
unsafe.  Further,  the  agency  finds,  based 
upon  published  information,  that  egg 
white  lysozyme  enzyme  preparation 
will  achieve  its  intended  technical  effect 
of  preventing  late  blowing  in  cheese 
contaminated  with  C.  tyrobutyricum. 
Therefore,  the  agency  tentatively 
concludes,  based  upon  the  evaluation  of 
published  data  and  information, 
corroborated  by  unpublished  data  and 
information,  that  the  egg  white 
lysozyme  enayme  preparation  described 
in  the  regulation  set  out  below  is  GRAS 
for  use  by  the  general  population  in 
preventing  late  blowing  in  cheese. 

To  give  interested  persons  an 
opportunity  to  comment  on  the 
proposed  label  declaration  that  is  a 
condition  of  use  required  for  GRAS 
status,  FDA  is  issuing  this  tentative  final 
rule  under  21  CFR  10.40(0(6).  FDA  will 
review  any  comments  that  are  relevant 
to  this  condition  of  use  and  that  are 
received  within  the  75  day  comment 
period  and  will  respond  accordingly  to 
these  comments  in  the  Federal  Register. 

VII.  Environmental  Considerations 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
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(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

VIII.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
tentative  final  rule  under  Executive 
Order  12866.  Executive  Order  12866 
directs  Federal  agencies  to  assess  the 
costs  and  benefits  of  available  regulatory 
alternatives,  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  According  to  Executive  Order 
12866,  a  regulatory  action  is 
"significant"  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million,  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  tentative  final  rule 
is  not  a  significant  regulatory  action,  as 
defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 
this  final  rule  is  not  a  major  rule  for  the 
purpose  of  congressional  review. 

The  primary  benefit  of  this  action  is 
to  remove  uncertainty  about  the 
regulatory  status  of  the  petitioned 
substance.  FDA  is  tentatively  affirming 
the  GRAS  status  of  egg  white  lysozyme 
in  cheese  only  when  the  ingredient 
statement  of  the  bulk  and  packaged  food 
that  contains  the  cheese  includes  the 
common  or  usual  name  of  the 
substance,  i.e.,  "egg  white  lysozyme." 
The  labeling  requirement  will  add  a 
small  cost  to  the  future  use  of  the 
petitioned  substance,  and  therefore,  is 
not  a  significant  action  under  the 
Executive  Order  12866. 

FDA  has  examined  the  impacts  of  this 
tentative  final  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  A  written  statement 
under  section  202(a)  of  the  UMRA  is  not 
required  for  this  rule  because  the  rule 
does  not  impose  a  mandate  that  results 
in  an  expenditure  of  $100  million  or 
more  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  in  any  1  year. 

B.  Begulatory  Flexibility  Act 

FDA  has  evaluated  this  tentative  final 
rule  under  the  Regulatory  FlexibiUty 
Act.  The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  Federal 
agencies  to  consider  alternatives  that 
would  minimize  the  economic  impact  of 
their  regulations  on  small  entities. 

FDA  believes  that  this  tentative  final 
rule  is  not  Ukely  to  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  However,  the 
agency  seeks  comment  on  this  tentative 
conclusion.  First,  FDA  is  tentatively 
affirming  the  GRAS  status  of  egg  white 
lysozyme  in  cheese  only  when  the 
ingredient  statement  of  the  bulk  and 
packaged  food  that  contains  the  cheese 
includes  the  common  or  usual  name  of 
the  substance,  i.e.,  "egg  white 
lysozyme."  This  labeling  requirement 
will  impose  only  minimal  costs  to  the 
future  use  of  the  petitioned  substance. 
Second,  FDA  has  information  that  the 
petitioner  does  not  currently  sell  egg 
white  lysozyme  in  the  United  States 
(Refs.  22  and  23).  Moreover.  FDA  is  not 
aware  of  any  manufacture  or  use  of 
cheese  containing  egg  white  lysozyme 
in  the  United  States.  If  no  small  entities 
are  currently  manufacturing  or  using 
cheese  containing  egg  white  lysozyme, 
the  proposed  labeling  requirements 
would  not  impose  any  cost  to  small 
entities.  However,  because  FDA  does 
not  have  any  information  on  whether 
other  entities  in  the  United  States  are 
manufacturing  or  using  cheese 
containing  egg  white  lysozyme,  FDA  is 
unable  to  conclude,  in  this  tentative 
final  rule,  that  there  will  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  agency  seeks  comment  on 
the  manufacture  or  use,  by  any  small 
entity,  of  cheese  containing  egg  white 
lysozyme.  In  its  final  rule,  the  agency 
will,  based  on  any  relevant  comments 
received,  determine  whether  there  is  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
AppUed  Nutrition,  it  is  proposed  that  21 
CFR  part  184  be  amended  as  follows: 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  348,  371. 

2,  Section  184.1550  is  added  to 
subpart  B  to  read  as  follows: 

§  1 84. 1 550    Egg  white  lysozyme. 

(a)  Egg  white  lysozyme  (CAS  Reg.  No. 
9001-63-2)  is  the  enzyme 
peptidoglycan  N- 
acetylmuramoylhydrolase  (EC  No. 
3.2.1.17)  obtained  by  extraction  from 
egg  whites.  The  enzyme  catalyzes  the 
hydrolysis  of  peptidoglycan  in  the  cell 
walls  of  certain  bacteria  including 
Clostridium  tyrobutyricum. 

(b)  The  ingredient  meets  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  monograph  on  Enzyme 
Preparations  in  the  Food  Chemicals 
Codex,  4th  ed.  (1996),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Press,  2101  Constitution  Ave. 
NVV.,  Washington,  DC  20418,  and  may 
be  examined  at  the  Center  for  Food 
Safety  and  Applied  Nutrition's  Library, 
200  C  St.  SW.,  rm.  3321,  Washington  ' 
DC,  or  at  the  Office  of  the  Federal 
Regi.ster,  800  North  Capitol  St.  NW., 
suite  700,  Washington,  DC. 

(c)(1)  The  ingredient  is  used  in 
cheeses,  as  defined  in  §  170.3(n)(5)  of 
this  chapter,  in  accordance  with 
§  184.1(b)(3)  at  levels  not  to  exceed 
current  good  manufacturing  practice. 

(2)  The  affirmation  of  the  use  of  this 
ingredient  as  generally  recognized  as 
safe  (GRAS)  as  a  direct  human  food 
ingredient  is  based  upon  the  following 
conditions  of  use: 

(i)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter. 

(ii)  Current  good  manufacturing 
practice  utilizes  a  level  of  the  ingredient 
sufficient  to  prevent  the  late  blowing  of 
cheeses  caused  by  the  bacterium 
Clostridium  tyrobutyricum  during 
cheese  production. 

(iii)  The  ingredient  statement  for  both 
bulk  and  packaged  food  that  contains 
cheese  manufactured  using  egg  white 
lysozyme  shall  include  the  common  or 
usual  name  "egg  white  lysozyme"  to 
identify  the  source  of  the  protein. 


Dated:  March  3,  1998. 
L.  Robert  Lake. 

Director.  Office  of  Policy.  Planning  and 
Strategic  Initiatives.  Center  for  Food  Safety 
and  Applied  Nutrition. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  9&-29,  RM-9190] 

Radio  Broadcasting  Services;  Indian 
Wells,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Professional 
Broadcasting,  Inc.  requesting  the 
allotment  of  FM  Channel  238A  to  Indian 
Wells,  California,  as  that  community's 
first  local  aural  transmission  se-vice. 
Coordinates  used  for  this  proposal  are 
33-42-04  and  116-14-47.  Indian  Wells, 
California,  is  located  within  320 
kilometers  (199  miles)  of  the  Mexico 
border,  and  therefore,  the  Commission 
mu.st  obtain  concurrence  of  the  Mexican 
government  to  this  proposal. 
DATES:  Comments  must  be  filed  on  or 
before  April  27,  1998,  and  reply 
comments  on  or  before  May  12,  1998. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554. 

In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows:  John 
R.  Feore.  Jr.,  M.  Anne  Swanson  and 
Kevin  P.  Latek,  Esqs.,  Dow,  Lohnes  and 
Albertsor,  1200  New  Hampshire 
Avenue,  NW.,  Washington,  DC  20036- 
6802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  Jovner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
98-29.  adopted  February  25.  1998,  and 
released  March  6,  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 


Street,  NW.,  Washington,  DC  20036, 
(202) 857-3800. 

Provisioas  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  piermissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[PR  Doc.  98-6514  Filed  3-12-98:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-28;  RM-g234] 

Radio  Broadcasting  Services; 
Meyersdale,  PA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Douglas 
M.  Dasdorf  proposing  the  allotment  of 
Channel  253A  at  Meyersdale, 
Pennsylvania,  as  the  community's 
second  local  FM  transmission  ser\'ice. 
Channel  253A  can  be  allotted  to 
Meyersdale  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  253A  at  Meyersdale  are 
North  Latitude  39-48-42  and  West 
Longitude  79-01-36.  Since  Meyersdale 
is  located  within  320  kilometers  (200 
miles)  of  the  U.S. -Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  requested. 
DATES:  Comments  must  be  filed  on  or 
before  April  27,  1998,  and  reply 
comments  on  or  before  May  12,  1998. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
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follows:  Douglas  M.  Dasdorf,  16  S. 
Hamilton  Avenue,  Greensburg, 
Pennsylvania  15601-0523  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (2a2)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-28,  adopted  February  25,  1998,  and 
released  March  6,  1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  flme  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karoiisos, 

Chief,  Allocations  Branch.  Policy  and  Pules 
Division.  Mass  Media  Bureau. 
!FR  Doc.  98-6515  Filed  3-12-98,  8:45  am] 
BILUNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-27,  RM-9188] 

Radio  Broadcasting  Services;  Munds 
Park,  AZ 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Dancing  Terrapin  Broadcasting 
seeking  the  allotment  of  FM  Channel 
291 A  to  Munds  Park,  Arizona,  as  that 
locality's  first  local  aural  transmission 


service.  Petitioner  is  requested  to 
provide  additional  information  to 
establish  Munds  Park's  status  as  a 
community  for  allotment  purposes. 
Coordinates  used  for  this  proposal  are 
34-56-44  and  111-38-22. 

DATES:  Comments  must  be  filed  on  or 
before  April  27,  1998,  and  reply 
comments  on  or  before  May  12, 1998. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Gary  A.  Witte, 
President,  Dancing  Terrapin 
Broadcasting,  77  Gunsight  Hills  Drive, 
Sedona,  AZ  86351. 

FOR  FURTHER  INFORMATION  CONTACT! 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No.  • 
98-27,  adopted  February  25. 1998,  and 
released  March  6, 1998.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  1231  20th 
Street.  NW..  Washington,  DC  20036, 
(202) 857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Jolm  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  98-6516  Filed  3-12-98;  8:45  am) 
BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.  030398B] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Applications  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  two  proposals  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments. 

SUMMARY:  NMFS  issues  this  notice  to 
announce  that  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  is  considering 
approval  of  two  EFPs  to  conduct 
experimental  fishing  that  would  permit 
vessels  to  conduct  operations  otherwise 
restricted  by  regulations  governing  the 
Fisheries  of  the  Northeastern  United 
States.  These  EFPS  to  conduct 
experimental  fishing  would  involve  the 
possession  and  retention  of  northern 
shrimp  [Pandalus  borealis),  including 
the  possible  capture  and  release  of 
regulated  multispecies  and  other 
bycatch,  in  the  Small  Mesh  Northern 
Shrimp  Exemption  Area  within  the  Gulf 
of  Maine/Georges  Bank  Regulated  Mesh 
Area.  Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  provisions  require 
publication  of  this  notice  to  provide 
interested  parties  the  opportunity  to 
comment  on  the  proposed  EFPs. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  30,  1998. 
ADDRESSES:  Comments  should  be  sent  to 
Andrew  A.  Rosenberg,  Ph.D.,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester.  MA  01930.  Mark  on  the 
outside  of  the  envelope  'Comments  on 
Proposed  Shrimp  Exempted  Fishing 
Permits." 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  VanPelt,  Fishery  Management 
Specialist,  978-281-9244. 
SUPPLEMENTARY  INFORMATION:  The  Maine 
Department  of  Marine  Resources 
(MEDMR)  has  submitted  two  proposals 
to  investigate  the  selectivity  of  different 
configuration  and  mesh  size  nets  used 
to  target  northern  shrimp  [Pandalus 
borealis]  within  the  Small  Mesh 
Northern  Shrimp  Exemption  Area. 

The  first  experiment  (Exp.  1)  proposes 
to  test  experimental  codend  nets  against 
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control  codend  nets  to  determine  the 
mesh  size  and  configuration  that  are 
most  selective,  i.e..  that  enables  more 
juvenile  shrimp  to  escape.  The  second 
experiment  (Exp.  2)  would  employ  the 
more  selective  net.  as  determined  from 
the  first  experiment,  as  the  control  net. 
Exp.  2  would  incorporate  chafing  gear 
by  attaching  it  to  the  bottom  half  of 
some  of  the  experimental  codends  to 
test  whether  the  assessed  selectivity 
factor  would  be  altered  in  anv  way. 

On  February  5,  1998,  MEDMR 
submitted  two  applications  for  EFPs  to 
conduct  the  proposed  projects.  Exp.  1 
and  Exp.  2  would  run  consecutively,  so 
that  the  results  from  Exp.  1  can 
ultimately  determine  the  design  of  Exp. 
2.  Exp.  1  would  begin  as  soon  as 
possible  and  would  involve  up-to-10 
commercial  fishing  vessels.  Exp.  2 
would  follow  Exp.  1  and  would  involve 
one  specified  vessel.  Both  experiments 
would  be  conducted  on  the  proposed 
gear  trials  using  otter  trawls  with 
properly  configured  Finfish  Excluder 


Devices.  All  trawl  bodies  and  extensions 
would  be  comprised  of  I-V4  in  (44.5 
mm)  54  thread  braided  nylon  diamond 
mesh.  The  codend  would  be  at  least  100 
meshes  long. 

Exp.  1  proposes  to  conduct  trawl 
surveys  using  five  different 
experimental  codend  mesh  sizes  of 
different  thread  sizes  against  a  control 
codend  of  I-V4  in  (31.8  mm)  mesh  size. 
Phase  1  of  Exp.  2  proposes  to  test 
experimental  codends  of  different 
configurations  and  mesh  sizes  with  one 
being  modified  by  the  addition  of 
chafing  gear  to  lest  for  variability  in 
selectivity.  For  this  series  of  tows,  the 
control  codend  would  be  the  industry 
standard  of  I-V4  in  (44.5  mm)  diamond 
mesh.  The  second  phase  of  Exp.  2 
would  conduct  trawl  surveys  using  the 
size  and  configuration  net  that  has  been 
determined  to  be  more  selective  from 
Exp.  1  as  a  control  against  four 
experimental  codends.  The  four 
experimental  trawls  will  be  assembled 
with  a  Nordmore  grate  system  of  1  in 


(25.4  mm)  spacing.  Finfish  would  be 
retained  only  for  the  purpose  of 
obtaining  length  frequencies,  and  in  all 
cases  finfish  would  be  released. 

EFPs  would  be  issued  to  participating 
vessels  to  exempt  them  from  the  mesh 
size,  minimum  fish  size,  and  days-at-sea 
restrictions  of  the  Northeast 
Multispecies  Fishery  Management  Plan. 
Participating  vessels  will  also  carry  a 
certificate  exempting  them  from  the 
minimum  mesh  size  requirement  of  1- 
V4  in  (44.5  mm)  as  established  by  the 
Atlantic  States  Marine  Fisheries 
Commission  for  vessels  enrolled  in  the 
Northern  Shrimp  Small  Mesh 
Exemption  Program. 

Authority:  16  U.S.C.  1801  ef  sec?. 
Dated:  March  9,  1998. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-6569  Filed  3-12-98;  8:45  am) 
BILUNG  CODE  3610-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Proposed  Change  to  Section  IV  of  the 
Tennessee  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service 

agency:  U.S.  Department  of  Agriculture, 

Natural  Resources  Conservation  Service 

(NRCS). 

ACTION:  Notice  of  availability  of 

proposed  changes  in  Section  IV  of  the 

NRCS  Field  Office  Technical  Guide  for 

review  and  comment. 

summary:  It  is  the  intention  of  the  NRCS 
in  Tennessee  to  issue  new  or  revised 
conservation  practice  standards  in 
Section  IV  of  the  FOTG,  as  follows: 
Agrichemical  Handling  Facility  (Code 
203);  Fencing  (Code  382);  Heavy  Use 
Area  Protection  (Code  561);  Nutrient 
Management  (590);  Waste  Management 
System  (Code  312);  Waste  Storage 
Facility  (Code  313);  and  Waste 
Treatment  Lagoon  (Code  359). 
DATES:  Comments  will  be  received  on  or 
before  April  13,  1998. 
CONTACT  FOR  FURTHER  INFORMATION: 
Inquire  in  writing  to  James  W.  Ford, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  675  U.S. 
Courthouse,  801  Broadway,  Nashville, 
Tennessee  37203.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Teimessee  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 


determination  will  be  made  by  the 
NRCS  in  Tennessee  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated;  March  4, 1998. 
James  W.  Ford, 

State  Conservationist,  Natural  Hesources 
Conservation  Service,  Nashville,  Tennessee. 
(PR  Doc.  98-6435  Filed  3-12-98;  8;45  am) 

BILUNG  CODE  34ia-1ft-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Formal  Determinations  and  Additional 
Releases 

agency:  Assassination  Records  Review 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  February  17,  1998, 
and  made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act).  By 
issuing  this  notice,  the  Review  Board 
complies  with  the  section  of  the  JFK  Act 
that  requires  the  Review  Board  to 
publish  the  results  of  its  decisions  on  a 
document-by-document  basis  in  the 
Federal  Register  within  14  days  of  the 
date  of  the  decision. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Voth,  Assassination  Records 
Review  Board,  Second  Floor, 
Washington,  D.C.  20530,  (202)  724- 
0088.  fax  (202)  724-0457. 
SUPPLEMENTARY  INFORMATION:  This 

notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  §  2107.9(c)(4)(A)  (1992). 
On  February  17, 1998,  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act.  These 
determinations  are  listed  below.  The 
assassination  records  are  identified  by 
the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

Notice  of  Formal  Determinations 

For  each  document,  the  number  of 
postponements  sustained  immediately 
follows  the  record  identification 


number,  followed,  where  appropriate, 
by  the  date  the  document  is  scheduled 
to  be  released  or  re-reviewed. 
QA  Documents;  Postponed  in  Peirt 


104-10062-10198 
104-10072-10140 
104-10072-10183 
104-10072-10190 
104-10072-10207 
104-10075-10022 
104-10097-10388 
104-10097-10390 
104-10097-10403 
104-10098-10258 
104-10102-10043 
104-10103-10120 
104-10103-10121 
104-10121-10256 
104-10122-10152 
104-10123-10130 
104-10130-10306 
104-10132-10126 
104-10132-10265 
104-10132-10273 
104-10135-10138 
104-10135-10139 
104-10138-10173 
104-10138-10224 
104-10138-10245 
104-10138-10246 
104-1014&-10034 
104-10162-10036 
104-10162-10087 
104-10162-10088 
104-10162-10089 
104-10162-10090 
104-10162-10091 
104-10162-10092 
104-10162-10093 
104-10162-10094 
104-10162-10095 
104-10162-10096 
104-10162-10098 
104-10162-10099 
104-10162-10100 
104-10162-10101 
104-10162-10102 
104-10162-10104 
104-10162-10105 
104-10162-10106 
104-10162-10107 
104-10162-10108 
104-10162-10113 
104-10162-10114 
104-10162-10115 
104-10162-10116 
104-10162-10117 
104-10162-10118 
104-10162-10119 
104-10162-10120 
104-10162-10121 
104-10162-10122 
104-10162-10123 
104-10162-10124 
104-10162-10126 
104-10162-10127 
104-10162-10128 
104-10162-10129 


10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
05/2001 
05/2001 
05/2001 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
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104-10162-10130 

104-10162-10131; 

104-10162-10132; 

104-10162-10133: 

104-10162-10135; 

104-10162-10139; 

104-10162-10140; 

104-10162-10141: 

104-10162-10142; 

104-10162-10143: 

104-10162-10144; 

104-10162-10145; 

104-10162-10146; 

104-10162-10147; 

104-10162-10148; 

104-10162-10149; 

104-10162-10150; 

104-10162-10151; 

104-10162-10152; 

104-10162-10153; 

104-10163-10080; 

104-10163-10084; 

104-10164-10014; 

104-10164-10016; 

104-10164-10020; 

104-10164-10030; 

104-10164-10056: 

104-10164-10081; 

104-10164-10114; 

104-10164-10115; 

104-10165-10000; 

104-10165-10007; 
104-10165-10019; 
104-10165-10020; 
104-10165-10022; 
104-10165-10023; 
104-10165-10024; 
104-10165-10042; 
104-10165-10043; 
104-10165-10047; 
104-10165-10048; 
104-10165-10106; 
104-10165-10108; 
104-10166-10001; 
104-10166-10002; 
104-1016&-10004; 
104-10166-10006; 
104-10166-10008; 
104-10166-10010; 
104-10166-10012; 
104-10166-10014; 
104-10166-10015; 
104-10166-10017; 
104-1016&-10018; 
104-10166-10019; 
104-10166-10020; 
104-10166-10040; 
104-10166-10048; 
104-10166-10050; 
104-10166-10051; 
104-10166-10052; 
104-10166-10053; 
104-10166-10054; 
104-10166-10055: 
104-10166-10056; 
104-10166-10057; 
104-10166-10058; 
104-10166-10059; 
104-10166-10060; 
104-10166-10061: 
104-10166-10062: 
104-10166-10063: 
104-10166-10065: 
104-10166-10066; 
104-10166-10087; 
104-10166-10088: 


:  1:10/2017 
1:10/2017 
1:  10/2017 
4;  10/2017 
2:  10/2017 
1:10/2017 
1: 10/2017 
13;  10/2017 
4:10/2017 
2:  10/2017 
1;  10/2017 
11:10/2017 
2;  10/2017 
1;  10/2017 
1:10/2017 
1;  10/2017 
1:10/2017 
1:10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
1:10/2017 
3;  10/2017 
2;  10/2017 
5:  10/2017 
13;  10/2017 
2;  10/2017 
2:10/2017 
2;  10/2017 
15:  10/2017 
1:10/2017 
2;  10/2017 
3;  10/2017 
1:10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
3;  10/2017 
2:  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1:10/2017 
1:10/2017 
1;  10/2017 
2:10/2017 
3: 10/2017 
1;  10/2017 
3;  10/2017 
1;  10/2017 
1;  10/2017 
3;  10/2017 
6:10/2017 
1:10/2017 
1:10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
5;  10/2017 
1:10/2017 
1:10/2017 
3;  10/2017 
1:  10/2017 
2;  10/2017 
2;  10/2017 
7:10/2017 
3;  10/2017 
1:10/2017 
1;  10/2017 
2:10/2017 
2;  10/2017 
1;  10/2017 
3:  10/2017 
1:  10/2017 
1:  10/2017 


104-1016e-10089 

104-1016S-10090 

104-10166-10093 

104-10166-10094 

104-10166-10095 

104-10166-10096 

104-10166-10098 

104-10166-10099 

104-10166-10103 

104-10166-10105 

104-10166-10106 

104-10166-10108 

104-10166-10111 

104-10168-10112 

104-10166-10113 

104-10166-10114 

104-10166-10137 

104-10166-10138 

104-10168-10139 

104-10168-10140 

104-10166-10141 

104-10168-10142 

104-10168-10143 

104-10168-10144 

104-10168-10145 

104-10166-10146 

104-10168-10152 

104-1016ft-10157 

104-10168-10159 

104-10168-10161 

104-10166-10162 

104-10166-10165 

104-10166-10167 

104-10166-10170 

104-10166-10172 

104-10166-10174 

104-10166-10175 

104-10166-10176 

104-10166-10179 

104-10166-10182 

104-10166-10185 

104-10166-10188 

104-10165-10190 

104-10166-10191 

104-10166-10192 

104-10165-10195 

104-10166-10196 

104-10166-10197 

104-10166-10198 

104-10166-10199 

104-10166-10200 

104-10166-10202 

104-10165-10203 

104-10166-10204 

104-10166-10206 

104-10166-10207 

104-10166-10208 

104-10166-10210 

104-10166-10212 

104-10166-10213 

104-10166-10214 

104-10166-10215 

104-10166-10216 

104-10166-10217 

104-10166-10218 

104-10166-10219 

104-10166-10220 

104-10166-10221 

104-10166-10222 

104-10166-10223 

104-10166-10224 

104-10166-10225 

104-10166-10231 

104-10166-10232 

104-10166-10233 

104-10166-10234 


;1 

;  10/2017 

:3 

;  10/2017 

;3 

;  10/2017 

;  1 

;  10/2017 

:  1 

:  10/2017 

:6 

;  10/2017 

:2 

;  10/2017 

;4 

,  10/2017 

;3 

,10/2017 

;  1 

,  10/2017 

:3 

,10/2017 

:3 

10/2017 

,3 

10/2017 

,  1 

10/2017 

1 

2:10/2017 

2 

10/2017 

3 

10/2017 

1 

10/2017 

1 

10/2017 

1 

10/2017 

2 

10/2017 

1 

10/2017 

6 

10/2017 

3 

10/2017 

2 

10/2017 

1 

1:10/2017 

2 

10/2017 

1 

10/2017 

3 

10/2017 

2 

10/2017 

2 

10/2017 

6 

10/2017 

6 

10/2017 

1 

10/2017 

7 

10/2017 

3 

10/2017 

4 

10/2017 

1- 

10/2017 

4; 

10/2017 

8: 

10/2017 

4: 

10/2017 

8; 

10/2017 

5; 

10/2017 

5: 

10/2017 

8: 

10/2017 

3: 

10/2017 

8; 

10/2017 

3; 

10/2017 

7; 

10/2017 

2; 

10/2017 

4; 

10/2017 

3: 

10/2017 

8; 

10/2017 

4; 

10/2017 

3: 

10/2017 

3: 

10/2017 

3: 

10/2017 

4: 

10/2017 

3; 

10/2017 

4: 

10/2017 

3; 

10/2017 

3: 

10/2017 

3; 

10/2017 

3; 

10/2017 

3: 

10/2017 

3; 

10/2017 

4; 

10/2017 

5; 

10/2017 

3: 

10/2017 

3; 

10/2017 

3: 

10/2017 

4: 

10/2017 

1; 

10/2017 

2; 

10/2017 

3: 

10/2017 

4; 

10/2017 

104-10166-10235;  2;  10/2017 
104-10166-10236;  5;  10/2017 
104-10166-10237;  3;  10/2017 
104-10166-10238;  4;  10/2017 
104-10166-10239;  4;  10/2017 
104-10166-10241;  3;  10/2017 
104-10166-10242;  22;  10/2017 
104-10166-10243;  9;  10/2017 
104-10166-10244;  5;  10/2017 
104-10166-10245;  12;  10/2017 
104-10166-10246;  1;  10/2017 
104-10166-10247;  11;  10/2017 
104-10166-10248;  6;  10/2017 
104-10166-10249;  4;  10/2017 
104-10166-10250;  2;  10/2017 
104-10166-10251;  4;  10/2017 
104-10166-10252;  7;  10/2017 
104-10166-10253;  4;  10/2017 
104-10166-10254;  3;  10/2017 
104-10166-10255;  1;  10/2017 
104-10166-10256;  14;  10/2017 
104-10166-10257;  3;  10/2017 
104-10166-10258;  4;  10/2017 
104-10166-10259;  1;  10/2017 
104-10166-10260:  3;  10/2017 
104-10166-10261;  3;  10/2017 
104-10166-10262;  5;  10/2017 
104-10166-10263;  4;  10/2017 
104-10166-10264;  5;  10/2017 
104-10166-10265;  4;  10/2017 
104-10166-10266;  11;  10/2017 
104-10166-10267;  3;  10/2017 
104-10166-10268;  4;  10/2017 
104-10166-10269;  2;  10/2017 
104-10166-10270;  5;  10/2017 
104-10166-10271;  5;  10/2017 
104-10166-10272;  4;  10/2017 
104-10166-10273;  2;  10/2017 
104-10166-10274;  4;  10/2017 
104-10166-10275;  4;  10/2017 
104-10166-10276;  2;  10/2017 
104-10166-10277;  4:  10/2017 
104-10166-10278;  3;  10/2017 
104-10166-10279;  5;  10/2017 
104-10166-10280;  5;  10/2017 
104-10166-10281;  4;  10/2017 
104-10166-10282;  1;  10/2017 
104-10166-10283;  2;  10/2017 
104-10166-10284:  1;  10/2017 
104-10166-10285;  1;  10/2017 
104-10166-10286;  5: 10/2017 
104-10166-10287;  5;  10/2017 
104-10166-10288;  15;  10/2017 
104-10166-10289;  5;  10/2017 
104-10166-10290;  5: 10/2017 
104-10166-10291;  9;  10/2017 
104-10166-10292;  3;  10/2017 
104-10166-10293;  1;  10/2017 
104-10166-10294;  3;  10/2017 
104-10166-10295;  2;  10/2017 
104-10166-10296;  19;  10/2017 
104-10166-10297;  9:  10/2017 
104-10167-10000;  8;  10/2017 
104-10167-10001;  4;  10/2017 
104-10167-10002;  1;  10/2017 
104-10167-10003;  1;  10/2017 
104-10167-10004;  1;  10/2017 
104-10167-10005;  3;  10/2017 
104-10167-10006;  1;  10/2017 
104-10167-10007;  1;  10/2017 
104-10167-10008;  4;  10/2017 
104-10167-10009:  7;  10/2017 
104-10167-10010:  7;  10/2017 
104-10167-10011;  3;  10/2017 
104-10167-10012;  2;  10/2017 
104-10167-10013;  4;  10/2017 


UMI 
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104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-40167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167- 
104-10167 
104-10167 
104-10167 
104-10167 
104-10167 
104-10167 
104-10167 
104-10167 
104-10167 
104-10167 
104-10167 
104-10167 


10014 

10016 

10017 

10018 

10019 

10020 

10021 

10022 

10023 

10025 

10026 

■10027 

10028 

-10029 

-10030 

■10031 

-10032 

-10033 

-10034 

-10035 

-10036; 

-10037 

-10038 

-10039 

-10040 

-10041 

-10042 

-10043 

-10044 

-10045 

-10046 

-10047 

-10048 

-10049 

-10050 

-10051 

-10052 

-10053 

-10056 

-10058 

-10059; 

-10060 

-10061 

-10062 

-10063 

-10064 

-10065 

-10066 

-10068 

-10069 

-10070 

-10071 

-10072 

-10073 

-10074 

-10075 

-10076 

-10077 

-10078 

-10079 

-10080 

-10081 

-10082 

-10083 

-10084 

-10085 

-10086 

-10087 

-10088 

-10089 

-10090 

-10092 

-10093 

-10094 

-10095 

-10096 


1;  10/2017 
2;  10/2017 
11:10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
2;  10/2017 
1;  10/2017 
2;  10/2017 
2;  10/2017 
1;  10/2017 
3;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1:10/2017 
15;  10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
20:  10/2017 
1;  10/2017 
4;  10/2017 
4:  10/2017 
13;  10/2017 
2: 10/2017 
4;  10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
1:  10/2017 


104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167- 

104-10167 

104-10167- 

104-10167- 

104-10167 

104-10167- 

104-10167- 

104-10167 

104-10167- 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 

104-10167 


10097 

10098 

10100 

10101 

10102 

10103 

10104 

10105 

10106 

10107 

10108 

10109 

10110; 

10111 

10112 

10113 

■10114 

-10115 

-10116 

-10117 

-10118 

-10119 

•10120; 

■10121 

-10122 

-10123 

-10124 

-10125 

-10126 

-10127 

-10128 

-10129 

-10130; 

-10131 

-10132 

-10133 

-10134 

-10135 

-10136 

-10137 

-10138 

-10139 

-10140 

-10141 

-10142 

-10143 

-10144 

-10145 

-10146 

-10147 

-10148 

-10149 

-10150 

-10151 

-10152 

-10153 

-10154 

-10155 

-10156 

-10157 

-10158 

-10159 

-10160 

-10161 

-10162 

-10163 

-10164 

-10165 

-10166 

-10167 

-10168 

-10169 

-10170 

-10171 

-10172 

-10173 


10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

10/2017 

11;  10/2017 

1:  10/2017 

1;  10/2017 

1:10/2017 

1;  10/2017 

19:10/2017 

3;  10/2017 

1;  10/2017 

2:  10/2017 

2: 10/2017 

1;  10/2017 

2;  10/2017 

2;  10/2017 

1:10/2017 

1;  10/2017 

1;  10/2017 

1:  10/2017 

2;  10/2017 

3;  10/2017 

3;  10/2017 

1:10/2017 

1;  10/2017 

2;  10/2017 

2: 10/2017 

8:  10/2017 

2;  10/2017 

8;  10/2017 

4;  10/2017 

2;  10/2017 

1;  10/2017 

3:  10/2017 

7:  10/2017 

4;  10/2017 

2:  10/2017 

23;  10/2017 

2;  10/2017 

3:  10/2017 

1;  10/2017 

2;  10/2017 

1;  10/2017 

2:  10/2017 

1:10/2017 

1;  10/2017 

1:10/2017 

1;  10/2017 

6:10/2017 

2:  10/2017 


104-10167-10174: 

1; 

10/2017 

104-10167-10175; 

2; 

10/2017 

104-10167-10176; 

1: 

10/2017 

104-10167-10177; 

1: 

10/2017 

104-10167-10178; 

1: 

10/2017 

104-10167-10179; 

4; 

10/2017 

104-10167-10180; 

1; 

10/2017 

104-10167-10181; 

1; 

10/2017 

104-10167-10182; 

4; 

10/2017 

104-10167-10183; 

2; 

10/2017 

104-10167-10184; 

1; 

10/2017 

104-10167-10185; 

1: 

10/2017 

104-10167-10186; 

1; 

10/2017 

104-10167-10187; 

2; 

10/2017 

104-10167-10188: 

4; 

10/2017 

104-10167-10189: 

5: 

10/2017 

104-10167-10190; 

25;  10/2017 

104-10167-10191: 

2 

10/2017 

104-10167-10192: 

4. 

10/2017 

104-10167-10193; 

4 

10/2017 

104-10167-10194; 

2 

10/2017 

104-10167-10195; 

5 

10/2017 

104-10167-10196; 

2 

10/2017 

104-10167-10197; 

3 

10/2017 

104-10167-10198; 

2 

10/2017 

104-10167-10199: 

1 

10/2017 

104-10167-10200; 

1 

10/2017 

104-10167-10201; 

1 

10/2017 

104-10167-10202; 

3 

10/2017 

104-10167-10203; 

1 

10/2017 

104-10167-10204; 

1 

10/2017 

104-10167-10215; 

1 

10/2017 

104-10167-10216; 

1 

10/2017 

104-10167-10217; 

3 

10/2017 

104-10167-10218; 

1 

10/2017 

104-10167-10219; 

2 

10/2017 

104-10167-10220; 

4 

10/2017 

104-10167-10222; 

1 

10/2017 

104-10167-10223: 

1 

10/2017 

104-10167-10224; 

1 

10/2017 

104-10167-10225; 

3 

10/2017 

104-10167-10226; 

1 

10/2017 

104-10167-10227 

3 

10/2017 

104-10167-10228 

2 

10/2017 

104-10167-10229, 

1 

10/2017 

104-10167-10230 

1 

10/2017 

104-10167-10233 

6 

10/2017 

104-10167-10234 

8 

10/2017 

104-10167-10235 

1 

,  10/2017 

104-10167-10239 

4 

10/2017 

104-10167-10240 

4 

10/2017 

104-10167-10241 

5 

10/2017 

104-10167-10242 

2 

,  10/2017 

104-10167-10243 

1 

10/2017 

104-10167-10244 

4 

,  10/2017 

104-10167-10245 

2 

10/2017 

104-10167-10246 

2 

,  10/2017 

104-10167-10247 

1 

10/2017 

104-10167-10248 

1 

.10/2017 

104-10167-10249 

1 

.  10/2017 

104-10167-10250 

5 

,  10/2017 

104-10167-10251 

2 

,  10/2017 

104-10167-10252 

2 

,10/2017 

104-10167-10253 

7 

,10/2017 

104-10167-10254 

3 

10/2017 

104-10167-10255 

1 

10/2017 

104-10167-10256 

2 

10/2017 

104-10167-10274 

2 

10/2017 

104-10167-10279 

2 

10/2017 

104-10167-10282 

1 

10/2017 

104-10167-10287 

1 

10/2017 

104-10167-10290 

2 

1:10/2017 

104-10167-10293 

1 

10/2017 

104-10167-10297 

4 

10/2017 

104-10167-10300 

4 

,10/2017 

104-10167-10302 

6 

10/2017 
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104-10167-10303 

;  7 

:  10/2017 

104-10167-10305 

;4 

;  10/2017 

104-10167-10306 

;  3 

:  10/2017 

104-10167-10307 

;3 

;  10/2017 

104-10167-10308 

;4 

;  10/2017 

104-10167-10309 

;3 

:  10/2017 

104-10167-10310 

;1 

;  10/2017 

104-10167-10311 

;  1 

;  10/2017 

104-10167-10312 

;  1 

;  10/2017 

104-10167-10313 

;  1 

;  10/2017 

104-10167-10314 

;  1 

;  10/2017 

104-10167-10315 

,  1 

;  10/2017 

104-10167-10316 

.  1 

;  10/2017 

104-10167-10317 

.  1 

;  10/2017 

104-10167-10318 

.  1 

;  10/2017 

104-10167-10319 

2 

.  10/2017 

104-10167-10320 

3 

.  10/2017 

104-10167-10321 

1 

,10/2017 

104-10167-10322 

2 

10/2017 

104-10167-10324 

2 

10/2017 

104-10167-10325 

1 

10/2017 

104-10167-10327 

2 

10/2017 

104-10167-10329 

1 

1;  10/2017 

104-10167-10331 

6 

10/2017 

104-10167-10332 

1 

10/2017 

104-10167-10334 

5 

10/2017 

104-10167-10337 

1 

10/2017 

104-10167-10339 

1 

10/2017 

104-10167-10340 

1 

10/2017 

104-10167-10341 

4 

10/2017 

104-10167-10342 

1 

10/2017 

104-10167-10343 

1 

10/2017 

104-10167-10344 

1 

10/2017 

104-10167-10345 

5 

10/2017 

104-10167-10346 

1 

10/2017 

104-10167-10347 

1 

10/2017 

104-10167-10349 

1 

10/2017 

104-10167-10350 

1 

10/2017 

104-10167-10351 

3 

10/2017 

104-10167-10352 

1 

10/2017 

104-10167-10353 

6 

10/2017 

104-10167-10355 

2 

10/2017 

104-10167-10356 

1 

10/2017 

104-10167-10359 

3 

10/2017 

104-10167-10363 

1 

10/2017 

104-10167-10365 

1 

10/2017 

104-10167-10367 

2 

10/2017 

104-10167-10368; 

4 

10/2017 

104-10167-10370; 

1 

10/2017 

104-10167-10372; 

1 

10/2017 

104-10167-10376; 

1 

10/2017 

104-10167-10378; 

1 

10/2017 

104-10167-10393; 

3 

10/2017 

104-10167-10396; 

3; 

10/2017 

104-10167-10398; 

2 

10/2017 

104-10167-10400; 

1; 

10/2017 

104-10167-10401; 

2- 

10/2017 

104-10167-10434; 

2- 

10/2017 

104-10167-10440; 

1; 

10/2017 

104-10167-10443; 

1; 

10/2017 

104-10167-10445; 

1; 

10/2017 

104-10167-10446; 

1; 

10/2017 

104-10167-10447; 

4- 

10/2017 

104-10167-10448; 

3. 

10/2017 

104-10167-10449; 

1- 

10/2017 

104-10168-10000; 

3; 

10/2017 

104-10168-10001; 

3- 

10/2017 

104-10168-10002; 

1; 

10/2017 

104-10168-10003; 

1; 

10/2017 

104-10168-10004: 

1: 

10/2017 

104-10168-10005; 

2; 

10/2017 

104-10168-10006; 

1; 

10/2017 

104-10168-10007; 

2; 

10/2017 

104-10168-10008; 

3- 

10/2017 

104-10168-10009; 

4; 

10/2017 

104-10168-10010; 

3; 

10/2017 

104 

-10168-10011 

1 

10/2017 

104 

-10169-10000 

9 

10/2017 

104 

-10169-10001 

6 

10/2017 

104 

-10169-10002 

5 

10/2017 

104 

-10169-10003 

4 

10/2017 

104 

-10169-10004 

21;  10/2017 

104- 

-10169-10005 

18;  10/2017 

104 

-10169-10006 

16:  10/2017 

104 

-10169-10007 

12;  10/2017 

104- 

-10169-10011 

2 

10/2017 

104- 

-10169-10013 

6 

10/2017 

104- 

-10169-10016 

7 

10/2017 

104- 

-10169-10019 

2 

10/2017 

104- 

-10169-10020 

1 

10/2017 

104- 

-10169-10021 

1 

10/2017 

104- 

-10169-10022 

1 

10/2017 

104- 

-10169-10024 

2 

10/2017 

104- 

-10169-10025 

3 

10/2017 

104- 

-10169-10026 

2 

10/2017 

104- 

-10169-10027 

2 

10/2017 

104- 

-10169-10045 

2 

10/2017 

104- 

-10169-10046 

11;  10/2017 

104- 

-10169-10047 

7 

10/2017 

104- 

-10169-10048 

8 

10/2017 

104- 

-10169-10049 

7 

10/2017 

104- 

-10169-10050- 

3 

10/2017 

104- 

-10169-10051; 

2 

10/2017 

104- 

-10169-10052; 

1 

10/2017 

104- 

-10169-10053; 

2 

10/2017 

104- 

-10169-10054; 

3 

10/2017 

104- 

-10169-10055; 

1 

10/2017 

104- 

-10169-10056; 

2 

10/2017 

104- 

-10169-10057; 

4; 

10/2017 

104- 

-10169-10058; 

2; 

10/2017 

104- 

-10169-10059; 

2; 

10/2017 

104- 

-10169-10061; 

3; 

10/2017 

104- 

-10169-10062; 

3; 

10/2017 

104- 

-10169-10063; 

2; 

10/2017 

104- 

-10169-10064; 

3; 

10/2017 

104- 

-10169-10065; 

5; 

10/2017 

104- 

-10169-10068; 

6; 

10/2017 

104- 

-10169-10070; 

3; 

10/2017 

104- 

-10169-10072; 

1; 

10/2017 

104- 

-10169-10073; 

1; 

10/2017 

104- 

-10169-10075; 

1; 

10/2017 

104- 

-10169-10076; 

3; 

10/2017 

104- 

-10169-10077; 

1; 

10/2017 

104- 

-10169-10078; 

2; 

10/2017 

104- 

■10169-10079; 

4; 

10/2017 

104- 

-10169-10080; 

2; 

10/2017 

104- 

■10169-10083; 

3; 

10/2017 

104- 

■10169-10084; 

2: 

10/2017 

104- 

-10169-10086; 

3: 

10/2017 

104- 

-10169-10087; 

1; 

10/2017 

104- 

-10169-10089; 

3; 

10/2017 

104- 

■10169-10090; 

1; 

10/2017 

104- 

-10169-10091; 

2; 

10/2017 

104- 

-10169-10093; 

2: 

10/2017 

104- 

-10169-10094; 

2; 

10/2017 

104- 

■10169-10096; 

2; 

10/2017 

104- 

-10169-10097; 

4; 

10/2017 

104- 

■10169-10101; 

5: 

10/2017 

104- 

-10169-10102; 

4: 

10/2017 

104- 

-10169-10104; 

3; 

10/2017 

104- 

10169-10105; 

4; 

10/2017 

104- 

-10169-10106; 

4: 

10/2017 

104- 

-10169-10107; 

1: 

10/2017 

104- 

10169-10108: 

1; 

10/2017 

104- 

-10169-10109; 

1; 

10/2017 

104- 

10169-10110; 

1; 

10/2017 

104- 

10169-10111; 

1; 

10/2017 

104- 

10169-10112; 

1: 

10/2017 

104- 

■10169-10113; 

2: 

10/2017 

104- 

101B9-10114; 

1: 

10/2017 

104- 

10169-10115; 

3: 

10/2017 

104- 

10169-10180; 

1: 

10/2017 

104-10169-10202;  3;  10/2017 

104-10169-10203;  1 

.  05/2001 

104-10169-10208;  7 

10/2017 

104-10169-10210;  1 

10/2017 

104-10169-10211:2 

10/2017 

104-10169-10212;  2 

10/2017 

104-10169-10214:2 

10/2017 

104-10169-10215:4 

10/2017 

104-10169-10216;  1 

10/2017 

104-10169-10218;  2 

10/2017 

104-10169-10219;  1 

10/2017 

104-10169-10220;  1 

10/2017 

104-10169-10221;  1 

10/2017 

104-10169-10222;  1 

10/2017 

104-10169-10223;  1 

10/2017 

104-10170-10002;  5 

10/2017 

104-10170-10004;  1 

10/2017 

104-10170-10005;  1 

10/2017 

104-10170-10006;  2 

10/2017 

104-10170-10009; 1 

10/2017 

104-10170-10091;  1 

10/2017 

104-10170-10093;  2 

10/2017 

104-10170-10094;  1 

10/2017 

— 

104-10170-10095;  2 

10/2017 

104-10170-10096;  1 

10/2017 

104-10170-10097;  1 

10/2017 

104-10170-10098;  1 

10/2017 

104-10170-10101;  4 

10/2017 

104-10170-10102;  1 

10/2017 

104-10170-10103:  2 

10/2017 

104-10170-10104:3 

10/2017 

104-10170-10105:4 

10/2017 

104-10171-10000;  1 

10/2017 

104-10171-10004;  2 

10/2017 

104-10171-10005;  1 

10/2017 

104-10171-10006:  17;  10/2017 

104-10171-10009;  8;  10/2017 

104-10171-10010;  5;  10/2017 

104-10171-10014;  2;  10/2017 

104-10171-10029;  2;  10/2017 

104-10171-10030;  1;  10/2017 

104-10171-10032;  1;  10/2017 

104-10171-10035;  2;  10/2017 

104-10171-10036;  1;  10/2017 

104-10171-10037;  1;  10/2017 

104-10171-10043;  1;  10/2017 

104-10171-10046;  1;  10/2017 

104-10172-10000;  10;  10/2017 

104-10172-10002;  1;  10/2017 

104-10172-10003;  4;  10/2017 

104-10172-10004;  3;  10/2017 

104-10172-10005;  2;  10/2017 

104-10172-10017;  1;  10/2017 

- 

104-10172-10018;  2:  10/2017 

104-10172-10020;  1;  10/2017 

104-10172-10021;  2;  10/2017 

104-10172-10022;  1;  10/2017 

104-10172-10023:  1;  10/2017 

— 

104-10172-10024;  11;  10/2017 

104-10172-10032;  1;  10/2017 

104-10172-10034;  2;  10/2017 

FBI  Documents:  Open  in  Full 

124-10104-10338: 0;  None 

124-10104-10395;  0:  None 

124-10104-10417;  0;  None 

124-10104-10419;  0;  None 

124-10104-10421;  0;  None 

124-10104-10424;  0;  None 

124-10104-10426;  0;  None 

124-10107-10116;  0:  None 

124-10193-10314:  0;  None 

124-10193-10321;  0;  None 

124-10193-10346:  0;  None 

124-10271-10210;  0:  None 

124-10271-10229;  0;  None 

124-10271-10230;  0; 

None 
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FBI  Dociunents:  Postponed  in  Part 
124-10104-10307;  2;  10/2017 
124-10104-10308;  29;  10/2017 
124-10104-10343;  1;  10/2017 
124-10104-10411;  1;  10/2017 
124-10107-10108;  10;  10/2017 
124-10193-10244;  2;  10/2017 
124-10193-10250;  1;  10/2017 
124-10193-10319;  0;  10/2017 
124-10193-10336;  7;  10/2017 
124-10193-10342;  0;  10/2017 
124-10193-10343;  3;  10/2017 
124-10193-10351;  1;  10/2017 
124-10200-10164;  3;  10/2017 
124-10200-10165;  2;  10/2017 
124-10200-10169;  23;  10/2017 
J24-10203-10491;  69;  10/2017 
124-10203-10493;  138;  10/2017 
124-10205-10456;  13;  10/2017 
124-10208-10232;  3;  10/2017 
124-10208-10233;  7;  10/2017 
124-10208-10234;  1;  10/2017 
124-10208-10235;  9;  10/2017 
124-10208-10428;  18;  10/2017 
124-10208-10436;  4;  10/2017 
124-10208-10437;  22;  10/2017 
124-10211-10457;  25;  10/2017 
124-10211-10458;  513;  10/2017 
124-10211-10459;  77;  10/2017 
124-10211-10460; 245; 10/2017 
124-10211-10461;  237;  10/2017 
124-10211-10462;  12;  10/2017 
124-10211-10463;  54;  10/2017 
124-10211-10464;  51;  10/2017 
124-10211-10465;  31;  10/2017 
124-10211-10466;  16;  10/2017 
124-10211-10467;  34;  10/2017 
124-10211-10469;  225;  10/2017 
124-10214-10291;  1;  10/2017 
124-10214-10338;  5;  10/2017 
124-10214-10343;  7;  10/2017 
124-10214-10344;  20;  10/2017 
124-10214-10410;  2;  10/2017 
124-10214-10411;  1;  10/2017 
124-10214-10424;  5;  10/2017 
124-10216-10317;  2;  10/2017 
124-10216-10326;  1;  10/2017 
124-10216-10333;  1;  10/2017 
124-10216-10404;  14;  10/2017 
124-10219-10096;  2;  10/2017 
124-10219-10107;  2;  10/2017 
124-10219-10108;  1;  10/2017 
124-10219-10109;  2;  10/2017 
124-1021^-10111;  3;  10/2017 
124-10219-10112;  2;  10/2017 
124-10219-10114;  2;  10/2017 
124-10219-10120;  2;  10/2017 
124-10219-10124;  1;  10/2017 
124-10219-10126;  1;  10/2017 
124-1021&-10128;  8;  10/2017 
124-10219-10129;  1;  10/2017 
124-10219-10131;  4;  10/2017 
124-10219-10135;  1;  10/2017 
124-10221-10105;  5: 10/2017 
124-10221-10238;  1;  10/2017 
124-10221-10239;  9;  10/2017 
124-10221-10251;  3;  10/2017 
124-10221-10252;  1;  10/2017 
124-10221-10256;  27;  10/2017 
124-10221-10259;  13;  10/2017 
124-10221-10494;  3;  10/2017 
124-10222-10200;  19;  10/2017 
124-10222-10438;  86;  10/2017 
124-10222-10440;  3;  10/2017 
124-10223-10015;  2;  10/2017 
124-10223-10017;  6;  10/2017 


124-10271-10213 

124-10271-10219 

124-10271-10224 

124-10271-10226 

124-10271-10236 

124-10271-10243 

124-10271-10283 

124-10279-10155 

124-10279-10156 

124-10279-10171 

124-10280-10189 

124-10280-10190 

124-10280-10213 

124-10281-10083 

124-10281-10085 

124-10281-10088 

124-10281-10141 

124-10281-10142 

124-10281-10146 

124-10282-10483 

124-10282-10484 

124-10282-10485 

124-10282-10490 

124-10282-10494 

124-10282-10496 

124-10282-10497 

124-10283-10059 

124-10287-10375 

124-10288-10384 

124-10289-10394 

124-10289-10395 

124-10289-10398 

124-10289-10433 

124-10291-10303 

124-10291-10304 

124-10291-10306 

124-10291-10310 

124-10291-10312 

124-10292-10164 

124-10292-10165 

124-10292-10289 

124-10294-10306 

124-10294-10307 

124-10294-10308 

124-10296-10044 

124-10296-10046; 

124-10296-10049 

124-10296-10130 

124-10296-10131 

124-10296-10152 

124-10296-10154 

124-10296-10155 

124-10296-10156 

124-10296-10157 

124-10298-10027 

124-10298-10028 

124-10298-10031 

124-10298-10034 

124-10298-10167 

124-10299-10006 

124-10299-10008 

124-10299-10015 

124-10301-10079 

124-10301-10080; 

124-10301-10089 

124-10301-10091 

124-10301-10113 

124-10301-10131 

124-10301-10133 

124-10301-10136 

124-10301-10142 

124-10301-10143 

124-10301-10144 

124-10301-10145 

124-10301-10262 

124-10301-10264 


1;  10/2017 
10;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
12;  10/2017 
124;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
3;  10/2017 
2;  10/2017 
1;  10/2017 
4;  10/2017 
6;  10/2017 
34;  10/2017 
19;  10/2017 
71;  10/2017 
38;  10/2017 
140;  10/2017 
1;  10/2017 
3;  10/2017 
1;  10/2017 
19;  10/2017 
14;  10/2017 
2;  10/2017 
2;  10/2017 
7;  10/2017 
15;  10/2017 
1;  10/2017 
3;  10/2017 
5;  10/2017 
8;  10/2017 
1;  10/2017 
2;  10/2017 
3;  10/2017 
24;  10/2017 
4;  10/2017 
20;  10/2017 
3;  10/2017 
1;  10/2017 
6;  10/2017 
2;  10/2017 
1;  10/2017 
12;  10/2017 
9;  10/2017 
2;  10/2017 
11;  10/2017 
1;  10/2017 
1;  10/2017 
4;  10/2017 
6;  10/2017 
9;  10/2017 
1;  10/2017 
7;  10/2017 
2;  10/2017 
12;  10/2017 
6;  10/2017 
5;  10/2017 
2;  10/2017 
3;  10/2017 
2;  10/2017 
5;  10/2017 
2;  10/2017 
2;  10/2017 
2;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
28;  10/2017 
2;  10/2017 
5;  10/2017 
31;  10/2017 


124-10301-10267 

124-10302-10278 

124-10302-10283 

124-10302-10288 

124-10302-10293 

124-10303-10149 

124-10303-10150 

124-10304-10009 

124-90021-10077 

124-90021-10078 

124-90021-10080 

124-90021-10081 

124-90021-10083 

124-90021-10085 

124-90021-10086 

124-90021-10087 

124-90021-10088 

124-90021-10089 

124-90021-10090; 

124-90021-10093 

124-90021-10094 

124-90021-10095 

124-90021-10098 

124-90021-10100 

124-90023-10001 

124-90023-10004 

124-90023-10012 

124-90023-10014 

124-90023-10015 

124-90025-10001 

124-90025-10003 

124-90025-10007 

124-90025-10008 

124-90025-10009; 

124-90025-10012 

124-90025-10013 

124-90025-10015 

124-90025-10016 

124-90025-10018 

124-90025-10019 

124-90025-10020 

124-90025-10023 

124-90025-10047 

124-90025-10050; 

124-90025-10051 

124-90025-10053 

124-90025-10054 

124-90025-10055 

124-90025-10057 

124-90025-10073 

124-90025-10076 

124-90025-10081 

124-90025-10096 

124-90025-10097 

124-90025-10098 

124-90025-10099 

HSCA  Documents 

180-10066-10493 
180-10070-10251 
180-10072-10247 
180-10078-10069 
180-10080-10012 
180-10080-10036 
180-10093-10162 
180-10101-10479; 
180-10103-10206 
180-10105-10045 
180-10107-10492 
180-10109-10343 
180-10112-10462 
180-10125-10179 
180-10142-10309 
180-10143-10359 
180-10143-10368 
180-10143-10374 
180-10143-10390 


1;  10/2017 
11;  10/2017 
13;  10/2017 
5;  10/2017 
1;  10/2017 
4;  10/2017 
26;  10/2017 
8;  10/2017 
3;  10/2017 
11:10/2017 
4;  10/2017 
7;  10/2017 
1;  10/2017 
5;  10/2017 
12;  10/2017 
24;  10/2017 
7;  10/2017 
4;  10/2017 
4;  10/2017 
1;  10/2017 
2:  10/2017 
18;  10/2017 
8;  10/2017 
1;  10/2017 
2;  10/2017 
2;  10/2017 
4;  10/2017 
2;  10/2017 
2;  10/2017 
7;  10/2017 
2;  10/2017 
6;  10/2017 
9;  10/2017 
9;  10/2017 
25;  10/2017 
9;  10/2017 
12;  10/2017 
2;  10/2017 
4;  10/2017 
23;  10/2017 
25;  10/2017 
1;  10/2017 
23;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
4;  10/2017 
4;  10/2017 
8;  10/2017 
4;  10/2017 
2;  10/2017 
10;  10/2017 
6;  10/2017 

Postponed  in  Part 

4;  10/2017 
0;  10/2017 
0;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
6;  10/2017 
4;  10/2017 
0;  10/2017 
1;  10/2017 
0;  10/2017 
6;  10/2017 
0;  10/2017 
2;  10/2017 
6;  10/2017 
24;  10/2017 
1;  10/2017 
7;  10/2017 
3;  10/2017 
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180-10144- 
180-10144- 
180-10144- 
180-10145- 
180-10145- 
180-10145- 
180-10145- 
180-10145- 
180-10145- 


10033, 
10115; 
10222: 
10296; 
10301; 
10302: 
10308; 
10351; 
10362: 


3:  10/2017 
6;  10/2017 
17;  10/2017 
21:  10/2017 
19:  10/2017 
2;  10/2017 
17;  10/2017 
5:  10/2017 
20;  10/2017 


NARA-LBI  Documents:  Postponed  in  Part 

177-10001-10472;  6;  10/2017 
177-10001-10475;  2:  10/2017 
177-10002-10012:  2:  10/2017 
177-10002-10014;  5;  10/2017 
177-10002-10015;  6;  10/2017 
177-10002-10016;  1:  10/2017 
177-10002-10017;  6;  10/2017 
177-10002-10034;  1;  10/2017 

U.S  ARMY  Documents:  Open  in  Full 

198-10005-10016;  0;  N/A 


US  ARMY  Docume 

194-10003-10333: 
194-10003-10335: 
194-10003-10336: 
194-10003-10337; 
194-10003-10338; 
194-10003-10339; 
194-10003-10340; 
194-10003-10341: 
194-10003-10342; 
194-10003-10343: 
194-10003-10344: 
194-10003-10345; 
194-10003-10346; 
194-10003-10347; 
194-10003-10348; 
194-10003-10349; 
194-10003-10351: 
194-10003-10352; 
194-10003-10353: 
194-10003-10354: 
194-10003-10355: 
194-10003-10356; 
194-10003-10357; 
194-10003-10358; 
194-10003-10359; 
194-10003-10360; 
194-10003-10361; 
194-10003-10362; 
194-10003-10363; 
197-10002-10170; 
198-10004-10053: 
198-10004-10208: 
198-10005-10012: 
198-10005-10013: 
198-10005-10014; 


nts:  Postponed  in  Part 

1:  10/2017 
3;  10/2017 
13;  10/2017 
3;  10/2017 
8;  10/2017 
1:  10/2017 
1:10/2017 
1:  10/2017 
4;  10/2017 
2;  10/2017 
2;  10/2017 
2;  10/2017 
1;  10/2017 
2:  10/2017 
5;  10/2017 
3:  10/2017 
8:  10/2017 
3;  10/2017 
2:  10/2017 
2;  10/2017 
2;  10/2017 
2;  10/2017 
4;  10/2017 
4;  10/2017 
5:10/2017 
3;  10/2017 
6;  10/2017 
3;  10/2017 
3;  10/2017 
2;  10/2017 
4;  10/2017 
4;  10/2017 
3;  10/2017 
4;  10/2017 
1;  10/2017 


Board  Determination  on  Internal  U.S. 
Army  Referral 

At  its  February  17,  1996  meeting,  the 
Review  Board  voted  to  release  in  full, 
with  the  exception  of  social  security 
numbers  (which  shall  be  postponed 
until  the  year  2017),  Department  of  the 
.Army  Inspector  CTeneral  equities  present 
in  a  1,216  page  referral  received  from 
the  .Army's  Investigative  Records 
Repository  (IRR).  The  referral  pages  are 
part  of  the  overall  IRR  case  file  on 
Richard  Case  Nagell,  which  consists  of 
approximately  l.-Sl?  pages.  Once  the 
complete  case  file  is  processed  by  IRR, 
document  numbers  will  be  assigned  on 


the  RIFs  created  by  IRR;  but  at  the 
present  time,  the  action  reported  was 
taken  on  a  subset  of  a  larger  file,  not  yet 
identified  by  number,  referred  internally 
within  the  Army. 

Notice  of  Additional  Releases 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Federal 
Bureau  of  Investigation  records  are  now 
being  opened  in  full: 


124-10104-10257 
10104-10259; 124-10104-10260 
10104-10261; 124-10104-10262 
10104-10263; 124-10104-10264 
10104-10265; 124-10104-10266 
10104-10267; 124-10104-10268 
10104-10269; 124-10104-10270 
10104-10271; 124-10104-10272 
10104-10273:  124-10104-10274 
10104-10275; 124-10104-10276 
10104-10277;  124-10104-10278 
10104-10279; 124-10104-10280 
10104-10281; 124-10104-10282 
10104-10283; 124-10104-10284 
10104-10285; 124-10104-10286 
10104-10287; 124-10104-10288 
124-10104-10290 
124-10104-10292 
124-10104-10294 
124-10104-10296 
124-10104-10298 
124-10104-10300 
124-10104-10302 
124-10104-10304 
10104-10306 
10104-10310 


10104-10289 

10104-10291 

10104-10293 

10104-10295 

10104-10297 

10104-10299 

10104-10301 

10104-10303 

10104-10305;  124 

10104-10309:  124 


10104-10311;  124-10104-10312 
10104-10313: 124-10104-10315 
10104-10316. 124-10104-10317 
10104-10318:  124-10104-10319 
10104-10320; 124-10104-10321 
10104-10322; 124-10104-10323 
10104-10324;  124-10104-10326 
10104-10327; 124-10104-10328 
10104-10329; 124-10104-10330 
10104-10331; 124-10104-10332 
10104-10333; 124-10104-10334 
10104-10335; 124-10104-10336 
10104-10337; 124-10104-10339 
10104-10340; 124-10104-10341 
10104-10342: 124-10104-10344 
10104-10345; 124-10104-10346 
10104-10347; 124-10104-10348 
10104-10349; 124-10104-10350 
10104-10351; 124-10104-10352 
10104-10353: 124-10104-10354 
10104-10355; 124-10104-10356 
10104-10357: 124-10104-10358 
10104-10359: 124-10104-10360 
10104-10361; 124-10104-10362 
10104-10363; 124-10104-10364 
10104-10365: 124-10104-10366 
10104-10367: 124-10104-10368 
10104-10369: 124-10104-10370 
10104-10371; 124-10104-10372 
10104-10373; 124-10104-10374 
10104-10375; 124-10104-10376 
10104-10377; 124-10104-10378 
10104-10379; 124-10104-10380 
10104-10381: 124-10104-10382 
10104-10383; 124-10104-10384 
10104-10385; 124-10104-10386 
10104-10387; 124-10104-10388 


UMI 


124-10104-10258;  124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 


10104-10389 

10104-10391 

10104-10393 

10104-10396 

10104-10398 

10104-10400 

10104-10402 

10104-10404 

10104-10406 

10104-10408 

10104-10410 

10104-10413 

10104-10415 

10104-10418 

10104-10423 

10107-10042 

10107-10044 

10107-10046 

10107-10048 

10107-10050 

10107-10052 

10107-10054 

10107-10056 

10107-10058 

10107-10060 

10107-10062 

10107-10064 

10107-10066 

10107-10066 

10107-10070 

10107-10072 

10107-10074 

10107-10076 

10107-10078 

10107-10080 

10107-10082 

10107-10084 

10107-10086 

10107-10088 

10107-10090 

10107-10091 

10107-10093 

10107-10095 

10107-10097 

10107-10099 

10107-10101 

10107-10103 

10107-10105 

10107-10107 

10107-10110 

10107-10111 

10107-10113 

10107-10114 

10107-10117 

10107-10119 

10107-10121 

10107-10123 

10107-10126 

10107-10127 

10107-10129 

10107-10131 

10193-10230 

10193-10232 

10193-10234 

10193-10236 

10193-1023B 

10193-10240 

10193-10242 

10193-10245 

10193-10247 

10193-10249 

10193-10252 

10193-10254 

10193-10256 

10193-10259 

10193-10261 


124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10104- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10107- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 
124-10193- 


-10390 

-10392 

-10394 

-10397 

-10399 

-10401 

-10403 

-10405 

-10407 

-10409 

-10412 

•10414 

■10416 

■1042O 

-10425 

-10043 

■10045 

■10047 

■10049 

10051 

10053 

10055 

10057 

■10059 

10061 

10063 

10065 

10067 

10069 

10071 

10073 

10075 

10077 

10079 

10081 

10083 

10085 

10087 

10089 

10090 

10092 

10094 

10096 

10098 

10100 

10102 

10104 

10106 

10109 

10110 

10112 

10114 

10115 

10118 

10120 

10122 

10124 

10126 

10128 

10130 

10132 

10231 

10233 

10235 

10237 

10239 

10241 

10243 

10246 

10248 

10251 

10253 

10255 

10257 

10260 

10262 


124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
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10193-10263 

10193-10265 

10193-10267 

10193-10269 

10193-10271 

10193-10273 

10193-10275 

10193-10277 

10193-10279 

10193-10281 

10193-10283 

10193-10285 

10193-10287 

10193-10289 

10193-10291 

10193-10293 

10193-10295 

10193-10297 

10193-10299 

10193-10301 

10193-10304 

10193-10306 

10193-10308 

10193-10310; 

10193-10312 

10193-10314 

10193-10316 

10193-10318 

10193-10322 

10193-10324 

10193-10326 

10193-10328 

10193-10330 

10193-10332 

10193-10334 

10193-10337 

10193-10339 

10193-10341 

10193-10345 

10193-10348 

10193-10350 

10193-10353 

10193-10355 

10193-10357 

10193-10359 

10193-10361 

10193-10363 

10193-10365 

10193-10367 

10193-10369 

10193-10371 

10193-10373 

10193-10375 

10193-10377 

10193-10379 

10193-10381 

10200-10128 

10200-10161 

10200-10163 

10200-10168 

10200-10171 

10200-10174 

10200-10178 

10200-10185 

10204-10334 

10204-10337 

10204-10339 

10205-10452 

10205-10454 

10205-10457 

10205-10459 

10205-10461 

10205-10465 

10206-10422 

10206-10432 

10206-10435 


124-10193-10264 

124-10193-10266 

124-10193-10268 

124-10193-10270 

124-10193-10272 

124-10193-10274 

124-10193-10276 

124-10193-10278 

124-10193-10280 

124-10193-10282 

124-10193-10284 

124-10193-10286 

124-10193-10288 

124-10193-10290 

124-10193-10292 

124-10193-10294 

124-10193-10296 

124-10193-10298 

124-10193-10300 

124-10193-10302 

124-10193-10305 

124-10193-10307 

124-10193-10309 

124-10193-10311 

124-10193-10313 

124-10193-10315 

124-10193-10317 

124-10193-10320 

124-10193-10323 

124-10193-10325 

124-10193-10327 

124-10193-10329 

124-10193-10331 

124-10193-10333 

124-10193-10335 

124-10193-10338; 

124-10193-10340 

124-10193-10344 

124-10193-10347 

124-10193-10349 

124-10193-10352 

124-10193-10354 

124-10193-10356 

124-10193-10358 

124-10193-10360; 

124-10193-10362 

124-10193-10364 

124-10193-10366 

124-10193-10368 

124-10193-10370 

124-10193-10372 

124-10193-10374 

124-10193-10376 

124-10193-10378 

124-10193-10380; 

124-10193-10382 

124-10200-10159 

124-10200-10162 

124-10200-10167 

124-10200-10170 

124-10200-10173 

124-10200-10176 

124-10200-10183 

124-10204-10225 

124-10204-10336 

124-10204-10338 

124-10204-10340 

124-10205-10453 

124-10205-10455 

124-10205-10458 

124-10205-10460 

124-10205-10462 

124-10205-10466 

124-10206-10431 

124-10206-10434 

124-10206-10436 


124- 

10208-10231 

124- 

10208-10237 

124- 

10208-10239 

124- 

10208-10241 

124- 

10208-10243 

124- 

10208-10245 

124- 

10208-10426 

124- 

10208-10430 

124- 

10208-10433 

124- 

10208-10439 

124- 

10208-10442 

124- 

10208-10444 

124- 

10211-10455 

124- 

10214-10337 

124- 

10214-10401 

124- 

10214-10405 

124- 

10214-10406 

124- 

10214-10409 

124- 

10216-10305 

124- 

10216-10307 

124- 

10216-10309 

124- 

10216-10311 

124- 

10216-10313 

124- 

10216-10318 

124- 

10216-10321 

124- 

10216-10324 

124- 

10216-10327 

124- 

10216-10329 

124- 

10216-10331 

124- 

10216-10334 

124- 

10216-10336 

124- 

10216-10338 

124- 

10216-10340 

124- 

10219-10094 

124- 

10219-10097 

124- 

10219-10099 

124- 

10219-10101 

124- 

10219-10103 

124- 

10219-10105 

124- 

10219-10110 

124- 

10219-10115 

124- 

10219-10118 

124- 

10219-10121 

124- 

10219-10123 

124- 

10219-10127 

124- 

10219-10132 

124- 

10219-10134 

124- 

10219-10137 

124- 

10221-10227 

124- 

10221-10234 

124- 

10221-10236 

124- 

10221-10247 

124- 

10221-10260 

124- 

10221-10262 

124- 

10221-10264 

124- 

10222-10198 

124- 

10222-10436 

124- 

10222-10439 

124- 

10222-10442 

124- 

10222-10444 

124- 

10222-10481 

124- 

10223-10001 

124- 

10223-10018 

124- 

10223-10020 

124- 

10224-10235 

124- 

10271-10183 

124- 

10271-10185 

124- 

10271-10187 

124- 

10271-10189 

124- 

10271-10191 

124- 

10271-10193 

124- 

10271-10195 

124- 

10271-10197 

124- 

10271-10199 

124- 

10271-10201 

124- 

10271-10203 

124-10208-10236 
124-10208-10238 
124-10208-10240 
124-10208-10242 
124-10208-10244 
124-10208-10424 
124-10208-10429 
124-10208-10431 
124-10208-10435 
124-10208-10440 
124-10208-10443 
124-10208-10488 
124-10214-10234 
124-10214-10400 
124-10214-10402 
124-10214-10406 
124-10214-10408 
124-10214-10419 
124-10216-10306 
124-10216-10308 
124-10216-10310 
124-10216-10312 
124-10216-10315 
124-10216-10319 
124-10216-10323 
124-10216-10325 
124-10216-10328 
124-10216-10330 
124-10216-10332 
124-10216-10335 
124-10216-10337 
124-10216-10339 
124-10217-10092 
124-10219-10095 
124-10219-10098 
124-10219-10100 
124-10219-10102 
124-10219-10104 
124-10219-10106 
124-10219-10113 
124-10219-10116 
124-10219-10119 
124-10219-10122 
124-10219-10125 
124-10219-10130 
124-10219-10133 
124-10219-10136 
124-10219-10155 
124-10221-10233 
124-10221-10235 
124-10221-10246 
124-10221-10249 
124-10221-10261 
124-10221-10263 
124-10221-10495 
124-10222-10435 
124-10222-10437 
124-10222-10441 
124-10222-10443 
124-10222-10447 
124-10223-10000 
124-10223-10016 
124-10223-10019 
124-10224-10024 
124-10271-10182 
124-10271-10184 
124-10271-10186 
124-10271-10188 
124-10271-10190 
124-10271-10192 
124-10271-10194 
124-10271-10196 
124-10271-10198 
124-10271-10200 
124-10271-10202 
124-10271-10204 


124- 

10271-10205 

. 124-10271-10206 

.  124- 

124- 

10271-10207 

124-10271-10208 

124- 

124- 

10271-10209 

124-10271-10211 

124- 

124- 

10271-10212 

.124-10271-10214 

124- 

124- 

10271-10215 

. 124-10271-10216 

.124- 

124- 

10271-10217 

.124-10271-10218 

.124- 

124- 

10271-10220 

124-10271-10221 

.124- 

124- 

10271-10222 

. 124-10271-10223 

124- 

124- 

10271-10225 

124-10271-10227 

.124- 

124- 

10271-10228 

. 124-10271-10231 

.124- 

124- 

10271-10232 

. 124-10271-10233 

.124- 

124- 

10271-10234 

.124-10271-10235 

.124- 

124- 

10271-10237 

. 124-10271-10238 

.124- 

124- 

10271-10239 

. 124-10271-10240 

;124- 

124- 

10271-10241 

, 124-10271-10242 

.124- 

124- 

10271-10244 

; 124-10271-10245 

:124- 

124- 

10271-10246 

, 124-10271-10247 

:124- 

124- 

10271-10248 

. 124-10271-10249 

:124- 

124- 

10271-10250 

.  124-10271-10251 

:124- 

124- 

10271-10252 

. 124-10271-10253 

:124- 

124- 

10271-10254 

. 124-10271-10255 

:124- 

124- 

10271-10256 

, 124-10271-10257 

:124- 

124- 

10271-10258 

, 124-10271-10259 

;124- 

124- 

10271-10260 

: 124-10271-10261 

:124- 

124- 

10271-10262 

; 124-10271-10263 

;  124- 

124- 

10271-10264 

; 124-10271-10265 

;124- 

124- 

10271-10266 

; 124-10271-10267 

:  124- 

124- 

10271-10268 

,124-10271-10269 

;124- 

124- 

10271-10270 

: 124-10271-10271 

;124- 

124- 

10271-10272 

; 124-10271-10273 

:124- 

124- 

10271-10274 

; 124-10271-10275 

;124- 

124- 

10271-10276 

; 124-10271-10277 

:124- 

124- 

10271-10278 

. 124-10271-10284 

:124- 

124- 

10271-10285 

; 124-10277-10481 

:124- 

124- 

10277-10485 

; 124-10277-10490 

;124- 

124- 

10277-10491 

: 124-10277-10494 

;  124- 

124- 

10277-10495 

; 124-10277-10496 

;124- 

124- 

10277-10497 

. 124-10277-10498 

;124- 

124- 

10277-10499 

.124-10279-10114 

:  124- 

124- 

10279-10115 

,124-10279-10116 

;124- 

124- 

10279-10117 

,124-10279-10118 

;124- 

124- 

~^  10279-10137 

. 124-10279-10138 

:124- 

124- 

10279-10139 

. 124-10279-10154 

:124- 

124- 

10279-10157 

, 124-10279-10159 

;124- 

124- 

10279-10160 

, 124-10279-10161 

;124- 

124- 

10279-10162 

124-10279-10163 

;124- 

124- 

10279-10164 

. 124-10279-10165 

:124- 

124- 

10279-10166 

124-10279-10167 

;124- 

124- 

10279-10168 

124-10279-10169 

:124- 

124- 

10279-10172 

124-10279-10173 

.124- 

124- 

10279-10174 

124-10279-10175 

,124- 

124- 

10279-10176 

124-10279-10177 

.124- 

124- 

10279-10178 

124-10279-10179 

124- 

124- 

10279-10180 

124-10279-10181 

124- 

124- 

10279-10182 

124-10279-10183 

124- 

124- 

10279-10184 

124-10279-10185 

124- 

124- 

10279-12158 

124-10279-20136 

124- 

124- 

10280-10186 

124-10280-10187 

124- 

124- 

10280-10188 

124-10280-10191 

124- 

124- 

10280-10192 

124-10280-10193 

124- 

124- 

10280-10194 

124-10280-10195 

124- 

124- 

10280-10196 

124-10280-10198 

124- 

124- 

10280-10199 

124-10280-10200 

124- 

124- 

10280-10201 

124-10280-10202 

124- 

124- 

10280-10203 

124-10280-10204 

124- 

124- 

10280-10205 

124-10280-10206 

124- 

124- 

10280-10207 

124-10280-10208 

124- 

124- 

10280-10209 

124-10280-10210 

124- 

124- 

10280-10211 

124-10281-10079 

124- 

124- 

10281-10080 

124-10281-10081 

124- 

124- 

10281-10082 

124-10281-10086 

124- 

124- 

10281-10087 

124-10281-10089: 

124- 

124- 

10281-10091 

124-10281-10093: 

124- 

124- 

10281-10094 

124-10281-10095; 

124- 

124- 

10281-10139 

124-10281-10140; 

124- 

124- 

10281-10145: 

124-10281-10148; 

124- 

VoAt 
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10281-10149 
10281-10152 
10281-10154 
10282-10487 
10282-10492 
1028&-10395 
10286-12397 
10288-10393 
10288-10396 
10289-10389 
10289-10391 
10289-10393 
1028^-10397 
10289-10400 
10289-10402 
10289-10404 
10289-10406 
10289-10408 
10289-10411 
10289-10414 
10289-10416 
10289-10418 
10289-10422 
10289-10424 
10289-10426 
10289-10428 
10289-10430 
10289-10432 
10289-10435 
10289-10437 
10290-10433 
10290-10435 
10291-10196 
10291-10307 
10291-10309 
10292-10158 
10292-10160 
10292-10162 
10292-10163 
10292-10167 
10292-10280 
10292-10281 
10292-10285 
10292-10293 
10292-10297 
10292-10299 
10292-10301 
10292-10303 
10296-10043 
10296-10051 
10296-10132 
10296-10153 
10296-10161 
10298-10003 
10298-10007 
10298-10031 
10298-10033 
10298-10040 
10299-10004 
10299-10007 
10299-10010 
10299-10012 
10299-10014 
10299-10018 
10299-10020 
10299-10023 
10301-10000 
10301-10002 
10301-10078 
10301-10084 
10301-10094 
10301-10100 
10301-10112 
10301-10116 
10301-10119 
10301-10125 


124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 


10281-10151 
10281-10153 
10282-10486 
10282-10489 
10282-10493 
10286-10396 
10288-10391 
10288-10394 
10288-10397 
10289-10390 
10289-10392 
10289-10396 
10289-10399 
10289-10401 
10289-10403 
10289-10405 
10289-10407 
10289-10409 
10289-10413 
10289-10415 
10289-10417 
10289-10419 
10289-10423 
10289-10425 
10289-10427 
10289-10429 
10289-10431 
10289-10434 
10289-10436 
10289-10438 
10290-10434 
10290-10436 
10291-10305 
10291-10308 
10291-10311 
10292-10159 
10292-10161 
10292-10163 
10292-10166 
10292-10278 
10292-10280 
10292-10282 
10292-10288 
10292-10295 
10292-10298 
10292-10300 
10292-10302 
10296-10042 
10296-10050 
10296-10129 
10296-10133 
10296-10160 
10298-10002 
10298-10005 
10298-10008 
10298-10032 
10298-10035 
10298-10169 
10299-10005 
•10299-10009 
10299-10011 
10299-10013 
10299-10017 
10299-10019 
10299-10022 
10299-10024 
•10301-10001 
10301-10003 
■10301-10081 
■10301-10086 
-10301-10095 
■10301-10105 
•10301-10115 
-10301-10118 
■10301-10121 
-10301-10127 


124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 


10301-10129;  124-10301-10130;  124- 
10301-10132; 124-10301-10134;  124- 
10301-10135; 124-10301-10137;  124- 
10301-10138; 124-10301-10140;  124- 
10301-10141;  124-10301-10231;  124- 
10301-10263;  124-10301-10265;  124- 
10301-10269; 124-10301-10270;  124- 
10302-10280; 124-10302-10285;  124- 
10302-10286; 124-10302-10289;  124- 
10302-10290; 124-10302-10291;  124- 
10302-10292;  124-10302-10294;  124- 
10302-10295;  124-10302-10296;  124- 
10302-10297; 124-10302-10329;  124- 
10303-10105;  124-10303-10108;  124- 
10303-10109;  124-10303-10110;  124- 
10303-10111; 124-10303-10112;  124- 
10303-10114; 124-10303-10115;  124- 
10303-10116;  124-10303-10118;  124- 
10303-10119; 124-10303-10151;  124- 
90021-10079; 124-90021-10082;  124- 
90021-10091;  124-90021-10092;  124- 
90021-10097;  124-90021-10099;  124- 
90021-10101;  124-90023-10003;  124- 
90023-10005;  124-90023-10006;  124- 
90023-10007; 124-90023-10008; 124- 
90023-10009;  124-90023-10010;  124- 
90023-10011; 124-90023-10013;  124- 
90023-10016;  124-90023-10017;  124- 
90023-10018; 124-90023-10019;  124- 
90023-10020;  124-90023-10021;  124- 
90023-10022; 124-90023-10023;  124- 
90025-10004;  124-90025-10005;  124- 
90025-10005; 124-90025-10006;  124- 
90025-10010;  124-90025-10011;  124- 
90025-10017; 124-90025-10022;  124- 
90025-10024;  124-90025-10025;  124- 
90025-10026;  124-90025-10027;  124- 
90025-10028;  124-90025-10029;  124- 
90025-10030;  124-90025-10031;  124- 
90025-10032;  124-90025-10033;  124- 
90025-10034; 124-90025-10035;  124- 
90025-10036;  124-90025-10037;  124- 
90025-10038; 124-90025-10039;  124- 
90025-10040; 124-90025-10041;  124- 
90025-10042; 124-90025-10043;  124- 
90025-10044; 124-90025-10045;  124- 
90025-10046; 124-90025-10048;  124- 
90025-10049; 124-90025-10052; 124- 
90025-10058; 124-90025-10077;  124- 
90025-10079; 124-90025-10080; 124- 
90025-10090; 124-90025-10091;  124- 
90025-10093; 124-90025-10094;  124- 
90025-10100; 124-90025-10101; 124- 
90025-10102; 124-90025-10103;  124- 
90025-10104; 124-90025-10105;  124- 
90025-10106; 124-90025-10107;  124- 
90025-10108; 124-90025-10109;  124- 
90027-10001 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Central 
Intelligence  Agency  records  are  now 
being  opened  in  full: 

104-10115-10030;  104-10132-10010;  104- 


10132- 
10132- 
10132- 
10132- 
10132- 
10132- 
10132- 
10132- 
10132- 


10242 
10309 
10313 
10315 
10328 
10331 
10341 
10375 
10384 


104- 
104- 
104- 
104- 
104- 
104- 
104- 
104- 


10132- 
10132- 
10132- 
10132- 
10132- 
10132- 
10132- 
10132- 


10243 
10311 
10314 
10327 
10330 
10340 
10364 
10382 


104- 
104- 
104- 
104- 
104- 
104- 
104- 
104- 


After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  House 
Select  Committee  on  Assassinations 
records  are  now  being  opened  in  full: 

180-10046-10292;  180-10067-10480;  180- 


10132-10011 
10132-10068 
10132-10079 
10132-10081 
10132-10098 
10132-10103 
10132-10124 
10132-10153 
10132-10160 
10132-10177 
10132-10227 


104-10132-10031 
104-10132-10078 
104-10132-10080 
104-10132-10082 
104-10132-10099 
104-10132-10110 
104-10132-10125 
104-10132-10154 
104-10132-10170 
104-10132-10184 
104-10132-10240 


104- 
104- 
104- 
104- 
104- 
104- 
104- 
104- 
104- 
104- 
104- 


10070-10422 
10070-10489 
10073-10136 
10075-10054 
10077-10265 
10077-10462 
10077-10483 
10078-10367 
10078-10472 
10089-10316 
10091-10407 
10092-10308 
10095-10262 
10095-10332 
10096-10048 
10096-10099 
10097-10224 
10098-10327 
10100-10127 
10101-10160 
10101-10419 
10102-10096 
10103-10174 
10103-10176 
10103-10178 
10103-10180 
10103-10182 
10103-10184 
10103-10186 
10103-10188 
10103-10190 
10103-10192 
10103-10194 
10103-10196 
10103-10198 
10103-10200 
10103-10202 
10103-10204 
10103-10207 
10103-10209 
10103-10211 
10103-10214 
10103-10216 
10103-10218 
10104-10293 
10105-10158 
10105-10251 
10105-10258 
10105-10260 
10105-10262 
10105-10266 
10105-10269 
10105-10311 
10105-10326 
10106-10020 
10107-10483 
10107-10491 
10107-10497 
10108-1006B 
10108-10075 


180-10070-10486 
180-10072-10261 
180-10074-10268 
180-10075-10427 
180-10077-10270 
180-10077-10463 
180-10077-10491 
180-10078-10448 
180-10084-10452 
180-10089-10478 
180-10091-10475 
180-10093-10060 
180-10095-10289 
180-10095-10418 
180-10096-10079 
180-10096-10462 
180-10097-10486 
180-10099-10444 
180-10101-10019 
180-10101-10307 
180-10102-10076 
180-10103-10174 
180-10103-10175 
180-10103-10177 
180-10103-10179 
180-10103-10181 
180-10103-10183 
180-10103-10185 
180-10103-10187 
180-10103-10189 
180-10103-10191 
180-10103-10193 
180-10103-10195 
180-10103-10197 
180-10103-10199 
180-10103-10201 
180-10103-10203 
180-10103-10205 
180-10103-10208 
180-10103-10210 
180-10103-10213 
180-10103-10215 
180-10103-10217 
180-10104-10290 
180-10104-10411 
180-10105-10160 
180-10105-10253 
180-10105-10259 
180-10105-10261 
180-10105-10265 
180-10105-10267 
180-10105-10289 
180-10105-10311 
180-10105-10466 
180-10106-10460 
180-10107-10485 
180-10107-10494 
180-10108-10063 
180-10108-10074 
180-10108-10080 


180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
18(>- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
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10108-10229: 
10112-10438; 
10113-10415; 
10113-10418; 
10115-10027; 
10115-10031; 
10115-10034; 
10115-10037; 
10115-10039; 
10115-10042; 
10115-10052; 
10115-10067; 
10116-10096; 
10125-10173 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Johnson 
Library  records  are  now  being  opened  in 
full: 

177-10001-10038; 177-10001-10066;  177- 


180-10110-10069 
180-10112-10472 
180-10113-10417 
180-10115-10026 
180-10115-10030 
180-10115-10032 
180-10115-10036 
180-10115-10038 
180-10115-10040 
180-10115-10043 
180-10115-10060 
180-10115-10119 
180-10117-10038 


180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 
180- 


AcnoN:  Notice. 


10001-10084 
10001-10090 
10001-10095 
10001-10112 
10001-10124 
10001-10131 
10001-10136 
10001-10299 
10001-10311 
10001-10313 
10001-10316 
10001-10318 
10001-10325 
10001-10343 
10001-10386 
10001-10442 
10001-10446 
10001-10457 
10001-10463 
10001-10477 
10001-10480 
10001-10497 
10002-10013 
10002-10024 
10002-10029 
10002-10031 
10002-10059 
10002-10065 
10002-10082 


177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 


10001-10085 
10001-10092 
10001-10103 
10001-10123 
10001-10125 
10001-10133 
10001-10140 
10001-10300 
10001-10312 
10001-10314 
10001-10317 
10001-10319 
10001-10327 
10001-10351 
10001-10392 
10001-10443 
10001-10452 
10001-10461 
10001-10467 
10001-10479; 
10001-10490 
10002-10007 
10002-10018 
10002-10028 
10002-10030 
10002-10041 
10002-10060; 
10002-10066 
10002-10091 


177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 
177- 


After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  U.S.  Army 
record  is  now  being  opened  in  full: 

194-10003-10334 

Dated:  February  26, 1998. 
T.  Jeremy  Gunn, 
Executive  Director. 

[FR  Doc.  98-6440  Filed  3-12-98;  8:45  am] 
BILUNG  CODE  6118-01-P 


BARRY  GOLDWATER  SCHOLARSHIP 
AND  EXCELLENCE  IN  EDUCATION 
FOUNDATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Barry  Goldwater  Scholarship 
and  Excellence  in  Education 
Foundation. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  OfBce  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  and  its  expected  cost  and 
burden. 

DATES:  Comments  must  be  submitted  on 
or  before  April  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Smith,  (703)  756-6012;  FAX: 
(703)  756-6015;  E-mail: 
goldh2o@erols .  com . 

SUPPLEMENTARY  INFORMATION: 

Title:  Goldwater  Scholarship  Payment 
Request  form  (0MB  NO.  3019-0001). 
This  is  a  request  for  an  extension  of  a 
currently  approved  information 
collection. 

Abstract:  Public  Law  99-166 
authorizes  The  Goldwater  Foundation  to 
conduct  an  annual  nationwide 
undergraduate  scholarship  competition 
for  students  pursuing  careers  in 
mathematics,  the  natural  sciences  and 
engineering.  This  Information 
Collection  Form  is  used  by  the 
Foundation  to  verify  a  Goldwater 
Scholarship  recipient's  academic 
standing  and  to  authorize  the 
disbursement  of  funds  to  the  Scholar 
each  term. 

The  Foundation  uses  this  form  to 
ensure  that  only  authorized  expenses 
are  requested  and  to  avoid  the 
duplication  of  other  scholarship 
funding,  which  is  prohibited.  Less 
frequent  collection  of  this  information 
would  not  allow  the  Foundation  to 
verify  a  Scholar's  academic  and 
flnancial  status  as  required,  each  term. 
Further,  less  frequent  collection  would 
cause  the  Foundation  to  expend  funds 
sooner  than  would  be  Hscally 
responsible,  since  all  funds  are  interest 
bearing  until  expended.  Data  Collected 
Include:  Current  School  and  Home 
addresses;  Current  cost  of  tuition,  fees, 
books,  room  and  board  and  additional 
expenses:  list  of  other  scholarships  and 
verification  signatures  of  the  Scholar, 
academic  and  fmancial  aid  officers. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  6,  1997  (62  FR  52084). 

Burden  Statement:  The  estimated 
public  reporting  burden  for  this 


collection  of  information  is  45  minutes 
per  respondent  semi-annually.  This 
estimate  includes  the  time  for  reviewing 
instructions,  inserting  data  and 
acquiring  necessary  signatures. 

Respondents/Affected  Entities:  Those 
affected  by  this  action  include 
Goldwater  Scholars,  their  respective 
Academic  and  Financial  Aid  Officers 
and  the  Goldwater  Staff. 

Estimated  Number  of  Respondents: 
400. 

Responses:  2  per  school  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  600  hours  per  year. 

Recordkeepers:  2. 

Total  Burden  Hours:  200. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to 
the  following  addresses:  Gerald  J.  Smith, 
President,  Barry  Goldwater  Scholarship 
and  Excellence  in  Education 
Foundation,  6225  Brandon  Avenue, 
Suite  315,  Springfield,  VA  22150-2519 
and  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Education,  725  17th 
Street,  NW.,  Washington,  DC  20503. 

Dated:  March  2. 1998. 
Gerald  J.  Smith, 
President. 
[FR  Doc.  98-6439  Filed  3-12-98;  8:45  am] 

BILUNQ  CODE  aB20-AK-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  commodities 
and  services  previously  furnished  by 
such  agencies. 

COMMENTS  MUST  BE  RECBVED  ON  OR 
BEFORE:  April  13,  1998. 

ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


I 


I 
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SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated]  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement{s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Office  and  Miscellaneous  Supplies 
(Requirements  for  the  GSA  Supply  Center, 
Norfolk,  Virginia) 

NPA:  Virginia  Industries  for  the  Blind. 

Richmond,  Virginia  at  its  facility  in 

Charlottesville.  Virginia 
Pen.  Push  Cap.  Black 
MR.  019 

NPA:  West  Texas  Lighthouse  for  the  Blind, 
San  Angelo,  Texas 

Sling.  F/M4  Carbine 

1005-01-368-9852 
NPA:  Susquehanna  Association  for  the  Blind 

and  Visually  Impaired,  Lancaster, 

Pennsylvania 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Govemment. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  and 
services  have  been  proposed  for 
deletion  from  the  Procurement  List: 

Door  Knob  Conversion  Kit 

5340-01-392-6940 
5340-01-392-6941 
5340-01-392-6944 
5340-01-392-6945 
5340-01-394-3872 
5340-01-392-6943 
5340-01-392-6942 
5340-01^92-6949 
5340-01-395-2928 
5340-01-392-6951 
5340-01-392-6946 
5340-01-392-6950 
5340-01-392-6948 
5340-01-392-6947 
5340-01-392-6954 
5340-01-392-6955 
5340-01-392-6953 
5340-01-392-6958 
5340-01-392-6952 
5340-01-392-6956 
5340-01-392-6959 
5340-01-392-6957 
5340-01-392-6960 
5340-01-392-6962 
5340-01-392-6963 
5340-01-392-6961 
5340-01-394-3873 
5340-01-392-6967 
5340-01-393-8586 
5340-01-393-8585 
5340-01-393-8587 
5340-01-393-8588 
5340-01-393-8589 
5340-01-393-8590 
5340-01-393-8591 
5340-01-394-0238 
5340-01-394-0239 
5340-01-394-0237 
5340-01-394-0240 
5340-01-394-3874 
5340-01-394-0241 
5340-01-394-0242 
5340-01-394-0244 
5340-01-394-0243 
5340-01-391-3805 
5340-01-391-8170 
5340-01-394-0246 
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5340-01- 
5340-01- 
5340-01- 
5340-01- 
5340-01- 
5340-01- 
534CM)1- 
5340-01- 
5340-01- 


394-0247 
394-7991 
394-7992 
394-7994 
394-7996 
394-7993 
394-7995 
395-1173 
394-0245 


Services 

Commissary  Shelf  Stocking  &  Custodial 

Fort  Hamilton,  New  York 
Grounds  Maintenance 

Naval  and  Marine  Corps  Reserve  Center, 
Dayton,  Ohio 
Janitorial/Custodial 

Valley  Grove  AMSA,  Valley  Grove,  West 
Virginia 
Beverly  L.  Milkman. 
Executive  Director. 
[PR  Doc.  98-6518  Filed  3-12-98;  8:45  am] 

BILUNQ  CODE  t353-01-P 


COMMITTS  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletions  from 
the  procurement  list. 

SUMMARY:  "Hiis  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  April  13,  1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  16,  23  and  30, 1998,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (63  FR.  2659,  3535 
and  4624)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions   I 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
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below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizati(His  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  ob)ectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procuremmt  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Grounds  Maintenance 

Credit  Union,  Building  2680,  Edwards  Air 
Force  Base,  California 

fanitorial/Custodial 

U.S.  Coast  Guard  Air  SUtion,  Sitka.  Alaska 

Janitorial/Custodia] 

QW.  Whittlesey  U.S.  Army  Reserve  Center. 
200  Barker  Road,  Pittsfleld, 
Massaschusetts 

Janitorial/Custodial 

Buildings  1000, 1001, 1002,  20129,  20130, 
20168.  20200,  20201,  20206.  20227. 
20228,  20375,  20405,  20410,  t0412, 
20414,  20420,  20449.  20451,  20600, 
20673,  20674.  20675.  20676,  20678- 
20683,  20687,  20707,  48025,  57001, 
57011,  66001,  66006,  66014.  66017, 
66029,  66041,  66047,  66049,  66071, 
20202D,  20451A-I  and  20602AB, 
Kirtland  Air  Force  Base,  New  Mexico 

Janitorial/Custodial 

Buildings  201,  381,  460,  467,  482,  585.  605. 
617,  618,  619,  702,  760,  760-3,  762,  763, 
765,  916,  926,  945,  996, 1010, 1013. 
1015, 1025,  1032,  1037, 1048, 1049, 
7906.  20216,  20219,  20220.  20226. 
20234.  20360—20364.  20369.  20724, 
20749.  20752,  20754.  220O4.  27494. 
30117,  30134  and  30136,  Kirtland  Air 
Force  Base,  Now  Mexico 

Laundry  Service 

Medical  Clinics  (BMC  NS,  NAS),  San  Diego. 
California 

Library  Services 

Travis  Air  Force  Base,  California 


Locator  Operator 
Department  of  Housing  and  Urban 
Development,  Washington,  DC 

Switchboard  Operation 

Veterans  Affeirs  Medical  Center,  5901  East 
Seventh  Street.  Long  Beach,  California 
This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  firom  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  conunodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.4. 

AcccMtlingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Cloth,  Filter 

8305-LL-N01-7278 
(Requirements  for  the  Naval  Supply  Center, 
Puget  Sound,  WA) 

Goth,  Wiping  6532-LL-N83-0490 

6532-LL-N83-0491 
(Requirements  for  the  Norfolk  Naval 
Shipyard,  Portsmouth,  VA] 

7920-LL-L01-0013 
7920-LL-L01-0014 

(Requirements  for  Portsmouth  Naval 
Shipyard,  Portsmouth,  NH) 

7920-LL-L03-«103 

792O-LL-L03-6134 
(Requirements  for  Pearl  Harbor  Naval 
Shipyard,  Pearl  Harbor,  HI) 

7930-O0-NSH-0003 
7930-00-NSH-0004 
7930-00-NSH-0005 

(Requirements  for  the  Naval  Supply  Center, 
Charleston,  SC) 

793C>-LL-C00-3782 

793O-LL-C0O-2768 
(Requirements  for  the  Mare  Island  Naval 
Shipyard,  Vallejo,  CA) 
Napkin,  Paper 


8540-00-149-1601 
Beverly  L.  NGlkman, 

Execu  tive  Director. 

(FR  Doc.  98-6519  Filed  3-12-98;  8:45  ami 

aiLUNO  CODE  aws-01-p 


DEPARTMENT  OF  COMMERCE 

ForeigivTrMto  Zones  Board 
[Docket  No.  12-08] 

Foreign-Trad*  Zona  125— South  Band, 
Indiana;  Application  for  Foreign-Trada 
Sutaona  Statua:  Bayar  CorpcKation 
(Aapirin  Products).  Elkhart.  Indiana 

Application  has  been  submitted  to  the 
For«gn-Trade  Zones  Board  (the  Board) 
by  the  St.  Joseph  Coimty  Airport 
Authority,  grantee  of  FTZ  125, 
requesting  special-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  facility  (aspirin 
products)  of  Beyer  Corporation  (Bayer), 
located  in  Elkhart,  Indiana.  The 
appUcation  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  March  4, 
1998. 

The  Bayer  facility  (1  building/333,194 
sq.  ft.)  is  located  at  1884  Miles  Avenue 
in  Elkhart  (St.  Joseph  County),  Indiana. 
The  facility  (400  employees)  is  used  for 
the  manufecture  of  over-the-counter 
cold  medicines  and  antacid  products 
containing  aspirin.  The  primary 
material  input  is  bulk  aspirin — ortho- 
acetylsalicylic  acid  (HTSUS 
2918.22.10),  which  the  company 
currently  purchases  from  a  domestic 
source.  Bayer  is  now  planning  to 
purchase  bulk  aspirin  from  abroad  (up 
to  some  450,000  kg./yr.). 

Zone  procedures  wotdd  enable  Bayer 
to  choose  the  lower  duty  rate  that 
applies  to  the  finished  products  (duty- 
firee)  instead  of  the  duty  rate  that  would 
otherwise  apply  to  foreign  bulk  aspirin 
(duty  rate — 8.7%).  The  application 
indicates  that  the  savings  frtun  zone    ' 
procedures  would  help  improve  the 
plant's  competitivmess. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FT2^  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  intnested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  12, 1998.  Rebuttal 
comments  in  response  to  material 
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submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  May  27, 1998.  A  copy 
of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716,  14th  and  Pennsylvania  Avenue, 
N.W.,  Washington.  D.C.  20230 

U.S.  Department  of  Commerce  Export 
Assistance  Center  55  West  Monroe 
St.,  Suite  2440,  Chicago,  Illinois 
60603. 

Dated:  March  16.  1998. 
Dennis  Puccinelii. 

Acting  Executive  Secretary. 

[FR  Doc.  98-6564  Filed  3-12-98;  8:45  am] 

BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  11-08] 

Foreign-Trade  Zone  147— Reading, 
Pennsylvania;  Application  for  Foreign- 
Trade  Subzone  Status:  Bayer 
Corporation  (Aspirin  Products), 
Myclrstown,  Pennsylvania 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Foreign  Trade  Zone 
Corporation  of  Southeastern 
Pennsylvania,  grantee  of  FTZ  147, 
requesting  special-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  facility  (aspirin 
products)  of  Bayer  Corporation  (Bayer), 
located  in  Myerstown,  Pennsylvania. 
The  application  was  submitted  pursuant 
to  the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  March  4, 
1998. 

The  Bayer  facility  (2  buildings/ 
177.000  sq.  ft.)  is  located  at  410  West 
Stoever  Avenue  in  Myerstown  (Lebanon 
County),  Pennsylvania.  The  facility  (175 
employees)  is  used  for  the  manufacture 
of  over-the-counter  aspirin  products. 
The  primary  material  input  is  bulk 
aspirin — ortho-acetylsalicylic  acid 
(HTSUS  2918.22.10),  which  the 
company  currently  purchases  from  a 
domestic  source.  Bayer  is  now  planning 
to  purchase  bulk  aspirin  from  abroad 
(up  to  some  950,000  kg./yr.). 

Zone  procedures  would  enable  Bayer 
to  choose  the  lower  duty  rate  that 
applies  to  the  finished  products  (duty- 
free) instead  of  the  duty  rate  that  would 
otherwise  apply  to  foreign  bulk  aspirin 


(duty  rate — 8.7%).  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
plant's  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  May  21,  1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  May  27,  1998.  A  copy 
of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716,  14th  and  Pennsylvania  Avenue, 

N.W.,  Washington.  D.C.  20230 
U.S.  Department  of  Commerce  Export 

Assistance  Center,  615  Chestnut  St., 

Suite  1501,  Philadelphia, 

Pennsylvania  19106. 

Dated:  March  6.  1998. 
Dennis  Puccinelii, 
Acting  Executive  Secretary. 
|FR  Doc.  98-6563  Filed  3-12-98;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-806] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  Mexico;  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review 
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AGEflCY:  Itnport  Administration, 
Intematicmal  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  March  13,  1998. 
SUMMARY:  On  January  26, 1998.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (63  FR  3702),  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  Circular 
Welded  Non-Alloy  Steel  Pipe  from 
Mexico.  This  review  covered  the  period 
November  1, 1996  through  October  31, 
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1997.  This  review  has  now  been 
rescinded  as  a  result  of  the  withdrawal 
of  the  request  for  review  of  subject 
merchandise  during  the  period  of 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Talson  or  Helen  Kramer, 
Group  III,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230;  telephone 
(202)  482-2312  or  482-0405, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  28, 1997,  Hylsa.  S.A.de 
C.  V.  (Hylsa)  requested  a  review  of  its 
sales  that  were  subject  to  the 
antidumping  duty  order  on  Circular 
Welded  Non-Alloy  Steel  Pipe  from 
Mexico  during  the  period  November  1 , 
1996  through  October  31. 1997.  On 
February  27, 1998,  in  accordance  with 
Section  351.213(d)(1)  of  the 
Department's  regulations,  Hylsa 
withdraw  the  request  for  a  review  of 
these  sales. 

Given  that  the  request  was  received 
within  90  days  of  initiation,  the 
Department  has  determined  that  it 
would  be  reasonable  to  grant  the 
withdrawal  at  this  time.  Therefore,  in 
accordance  with  353.213(d)  of  the 
Department's  regulations,  the 
Department  is  rescinding  this 
administrative  review. 

This  administrative  review  is  being 
rescinded  in  accordance  with  Section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  Section  351.213(d)(1)  of 
the  Department's  regulations. 

Dated:  March  9, 1998. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Croup  III. 

[FR  Doc.  98-6549  Filed  3-12-98;  8:45  am] 

BILUNG  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-840] 

Manganese  Metal  From  the  People's 
Republic  of  China;  Final  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  manganese 
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metal  firom  the  People's  Republic  of 
China. 

summary:  On  Friday  November  7, 1997 
the  Department  of  Commerce  pubhshed 
the  preHminary  resuhs  of  its 
administrative  review  of  the 
antidumping  duty  order  on  manganese 
metal  from  the  People's  Republic  of 
China.  The  period  of  review  is  June  14, 
1995  throu^  January  31,  1997. 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  to  the 
margins  calculated  in  the  preliminary 
results,  including  corrections  of  certain 
clerical  errors.  Therefore,  the  final 
results  differ  from  the  preliminary 
results.  The  final  weighted-average 
dumping  margins  are  listed  below  in  the 
section  entitled  "Final  Results  of 
Review." 

We  have  determined  that  sales  have 
been  made  below  normal  value  during 
the  period  of  review.  Accordingly,  we 
will  instruct  the  US  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  export  price  and 
normal  value. 

EFFECTIVE  DATE:  March  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Campbell  or  Cynthia  Thirumalai, 
Antidumping/Countervailing  Duty 
Enforcement,  Group  I,  Office  1,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-2239  or  (202)  482- 
4087,  respectively. 

APPUCABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
4the  "Act"),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  aimendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
all  references  to  the  Department's 
regulations  are  to  19  CFR  Part  353  (April 
1997). 

SUPPLEMBfTARY  INFORMATION: 

Background 

On  November  7, 1997,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  manganese  metal  from  the  People's 
Repubhc  of  China  ("PRC").  See 
Manganese  Metal  from  the  People's 
Republic  of  China;  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  62  FR  60226  (November  7, 
1997)  ("Preliminary  Results").  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results  and 
held  a  public  hearing  on  November  19, 


1997.  The  following  parties  submitted 
comments:  Elkem  Metals  Company  and 
Kerr-McGee  Chemical  Corporation 
(together  comprising  the  "petitioners"), 
and  China  Hunan  International 
Economic  Development  Corporation 
("HIED")  and  China  Metallurgical 
Import  &  Export  Hunan  Corporation/ 
Hunan  Nonferrous  Metals  Import  & 
Export  Associated  Corporation 
("CMIECHN/CNIECHN")  (together 
comprising  the  "respondents").  We 
have  conducted  this  administrative 
review  in  accordance  with  section 
751(a)(1)  of  the  Act  and  19  CFR  353.22. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  manganese  metal,  which  is 
composed  principally,  by  weight,  of 
manganese,  but  also  contains  some 
impurities  such  as  carbon,  sulfur, 
phosphorous,  iron  and  siUcon. 
Manganese  metal  contains  by  weight  not 
less  than  95  percent  manganese.  All 
compositions,  forms  and  sizes  of 
manganese  metal  are  included  within 
the  scope  of  this  administrative  review, 
including  metal  flake,  powder, 
compressed  powder,  and  fines.  The 
subject  merchandise  is  currently 
classifiable  under  subheadings 
8111.00.45.00  and  8111.00.60.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Rescission 

The  Department  received  responses 
from  Miimietals  Precious  &  Rare 
Minerals  Import  &  Export  Co: 
("Minmetals")  and  China  National 
Electronics  Import  and  Export  Hunan 
Company  ("CEIEC")  indicating  that  they 
had  not  shipped  any  subject 
merchandise  during  the  POR.  We 
confirmed  with  the  US  Customs  Service 
that  this  was  correct.  Consistent  with 
our  administrative  practice,  therefore, 
we  have  rescinded  our  review  of 
Minmetals  and  CEIEC.  See  Certain 
Cased  Pencils  from  the  People's 
Republic  of  China;  PreHminary  Results 
and  Partial  Rescission  of  Antidumping 
Administrative  Review,  62  FR  1734 
(January  13,  1997)  (rescinded  review  in 
part  with  respect  to  the  respondents 
which  the  Department  determined  had 
made  no  shipments  of  subject 
merchandise  during  the  POR).  See  also 
19  CFR  351.213(d)(3),  62  FR  27296  (May 
19, 1997)  (although  this  review  is  not 
governed  by  these  new  regulations,  they 
do  reflect  current  Department  practice.). 


Separate  Rates 

It  is  the  Department's  standard  policy 
to  assign  all  exporters  of  the 
merchandise  subject  to  review  in  non- 
market  economy  ("NME")  countries  a 
single  rate  unless  an  exporter  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  exports.  To  establish  whether 
an  exporter  is  sufficiently  independent 
of  government  control  to  be  entitled  to 
a  separate  rate,  the  Department  analyzes 
the  exporter  in  light  of  the  criteria 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China,  56  FR  20588,  (May  6,  1991) 
("Sparklers"),  as  amplified  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Silicon  Carbide  from  the  People's 
Republic  of  China.  59  FR  22585  (May  2, 
1994)  ("Silicon  Carbide").  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  over  export 
activities  includes:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers  at  20589.  A  de  facto  analysis 
of  absence  of  government  control  over 
exports  is  based  on  four  factors — 
whether  the  respondent:  (1)  sets  its  own 
exfwrt  prices  independent  from  the 
government  and  other  exporters;  (2)  can 
retain  the  proceeds  from  its  export  sales; 
(3)  has  the  authority  to  negotiate  and 
sign  contracts;  and  (4)  has  autonomy 
from  the  government  regarding  the 
selection  of  management.  See  Silicon 
Carbide  at  22587,  and  Sparklers  at 
20589. 

In  our  final  determination  in  the 
investigation  of  sales  at  less  than  fair 
value  ("LTFV"),  the  Department 
determined  that  there  was  de  jure  and 
de  facto  absence  of  government  control 
of  each  company's  export  activities  and 
determined  that  each  company 
warranted  a  company-specific  dumping 
margin.  See  Final  Determinadon  of 
Sales  at  Less  Than  Fair  Value: 
Manganese  Metal  from  the  People's 
Republic  of  China,  60  FR  56045 
(February  6, 1996)  ("LTFV 
investigation").  For  this  period  of 
review,  HIED  and  CMIECHN/CNIECHN 
have  responded  to  the  Department's 
request  for  information  regarding 
separate  rates.  We  have  found  that  the 
evidence  on  the  record  is  consistent 
with  the  final  determination  in  the 
LTFV  investigation  and  continues  to 
demonstrate  an  absence  of  government 


control,  both  in  law  and  in  fact,  with 
respect  to  their  exports,  in  accordance 
with  the  criteria  identified  in  Sparklers 
and  Silicon  Carbide. 

Export  Price 

For  sales  made  by  HIED  and 
CMIECHN/CNIECHN  to  the  United 
States,  we  calculated  an  export  price,  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  into 
the  United  States  and  a  constructed 
export  price  ("CEP")  methodology  was 
not  warranted. 

We  calculated  the  export  price  based 
on  the  price  to  unrelated  purchasers  in 
the  United  States.  Where  appropriate  we 
deducted  an  amount  for  foreign  inland 
freight,  ocean  freight,  and  marine 
insurance.  Generally,  these  costs  were 
valued  in  the  surrogate  country. 
However,  where  transportation  services 
were  purchased  from  market  economy 
carriers  and  paid  for  in  market  economy 
currency,  we  used  the  cost  actually 
incurred  by  the  exporter. 

Normal  Value 

1.  Non-Market  Economy  Status 

For  companies  located  in  NME 
countries,  section  773(c)  (1)  of  the  Act 
provides  that  the  Department  shall 
determine  normal  value  ("NV")  using  a 
factors  of  production  methodology  if  (1) 
the  merchandise  is  exported  from  an 
NME  country,  and  (2)  the  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  previous 
antidumping  cases.  In  accordance  with 
section  771(18)(C)(i)  of  the  Act,  any 
determination  that  a  foreign  country  is 
a  NME  country  shall  remain  in  effect 
until  revoked  by  the  administering 
authority.  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment  in  this  review.  Furthermore, 
available  information  does  not  permit 
the  calculation  of  NV  using  home 
market  prices,  third  country  prices  or 
constructed  value  ("CV")  under  section 
773(a)  of  the  Act.  Therefore,  we  treated 
the  PRC  as  an  NME  country  for 
purposes  of  this  review,  and  calculated 
NV  by  valuing  the  factors  of  production 
in  a  market  economy  country  at  a 
comparable  level  of  economic 
development  and  which  is  a  significant 
producer  of  comparable  merchandise. 
Factors  of  production  include,  but  are 
not  limited  to:  (1)  hours  of  labor 
required:  (2)  quantities  of  raw  materials 
employed;  (3)  amounts  of  energy  and 


other  utilities  consumed;  and  (4) 
representative  capital  cost,  including 
depreciation.  See  Section  773(c)(3)  of 
the  Act. 

2.  Surrogate  Country 

In  accordance  with  section  773(c)(4) 
of  the  Act  and  19  CFR  353.52(c),  we 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  (1)  per  capita  gross 
national  product  ("GNP"),  (2)  the 
growth  rate  in  per  capita  GNP,  and  (3) 
the  national  distribution  of  labor.  In 
addition,  India  is  a  significant  producer 
of  ferromanganese,  which  for  this 
proceeding  the  Department  has 
determined  to  be  comparable 
merchandise.  Therefore,  for  this  review 
we  have  selected  India  as  the  surrogate 
country  on  the  basis  of  the  above 
criteria,  and  have  used  publicly 
available  information  relating  to  India, 
unless  otherwise  noted,  to  value  the 
various  factors  of  production.  See 
Memorandum  to  Susan  Kuhbach, 
Nonmarket  Economy  Status  and 
Surrogate  Country  Selection,  May  28, 
1997  (attached  to  June  25,  1997  letters 
to  interested  parties),  and  Memorandum 
to  Richard  W.  Moreland,  From  the 
Team.  October  24. 1997.  (A  public 
version  of  all  documents  on  the  record 
cited  in  this  notice  can  be  obtained  from 
the  Central  J^ecords  Unit  (room  B099  of 
the  main  Department  of  Commerce 
building).) 

3.  Factors  of  Production 

For  purposes  of  calculating  NV,  we 
valued  PRC  factors  of  production,  in 
accordance  with  section  773(c)(1)  of  the 
Act.  In  examining  surrogate  values, 
where  possible  we  selected  the  publicly 
available  value  which  was:  (1)  An 
average  non-export  value;  (2) 
representative  of  a  range  of  prices 
within  the  period  of  review  ("POR")  or 
most  contemporaneous  with  the  POR; 
(3)  product-specific;  and  (4)  tax- 
exclusive.  Where  we  could  not  obtain  a 
POR-representative  price  for  an 
appropriate  surrogate  value,  we  selected 
a  value  in  accordance  with  the 
remaining  criteria  mentioned  above  and 
which  was  the  closest  in  time  to  the 
POR.  For  a  more  detailed  explanation  of 
the  methodology  used  in  calculating  the 
various  surrogate  values,  see 
Memorandum  to  the  File,  From  the  Case 
Team,  Calculations  for  the  Final 
Determination,  March  9, 1998.  In 
accordance  with  this  methodology,  we 
have  valued  the  factors  as  described 
below. 

We  valued  manganese  ore  using  a 
September  1993  export  price  quote  from 
a  Brazilian  manganese  mine  for 
manganese  carbonate  lump  ore  (see 
Comment  3).  While  it  is  our  normal 
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practice  to  apply  an  inflation 
adjustment  to  prices  predating  the 
period  of  review,  information  on  the 
record  indicates  that  prices  for  world- 
traded  manganese  ore  have  fallen  over 
time.  Therefore,  we  adjusted  the  price  to 
account  for  declining  manganese  ore 
world  prices  between  September  1993 
and  the  POR. 

For  the  value  of  process  chemicals 
used  in  the  production  process  of 
manganese  metal,  we  used  values 
obtained  from  the  following  Indian 
sources:  Indian  Chemical  Weekly  (June 
1995-May  1996);  the  Monthly  Trade 
Statistics  of  Foreign  Trade  of  India, 
Volume  II — Imports,  (February  1996); 
and  the  1995  Indian  Minerals  Yearbook 
("IMY").  Where  necessary,  we  adjusted 
these  values  to  reflect  inflation  up  to  the 
POR  using  an  Indian  wholesale  price 
index  ("WPI")  published  by  the 
International  Monetary  Fund  (IMF). 
Additionally,  we  adjusted  these  values, 
where  appropriate,  to  account  for 
differences  in  chemical  content  and  to 
account  for  freight  costs  incurred 
between  the  suppliers  and  manganese 
metal  producers. 

To  value  the  labor  input,  we  used  data 
from  the  1996  Yearbook  of  Labor 
Statistics  ("YLS")  published  by  the 
United  Nations.  We  adjusted  these  rates 
to  reflect  inflation  up  to  the  POR  using 
an  Indian  consumer  price  index  ("CPI") 
published  by  the  IMF.  We  used  the  CPI, 
rather  than  the  WPI,  for  calculating  the 
inflation  adjustment  to  labor  because 
the  E)epartm8nt  views  the  CPI  as  more 
representative  of  changes  in  wage  rates, 
while  the  WPI  is  more  representative  of 
prices  for  material  goods.  See  Heavy 
Forged  Hand  Tools  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  62  FR  11813, 11816  (March  13, 
1997). 

For  selling,  general,  and 
administrative  expenses  (SG&A),  factory 
overhead,  and  profit  values,  we  used 
information  from  the  January  1997 
Reserve  Bank  of  India  Bulletin  for  the 
Indian  industrial  grouping  "Processing 
and  Manufacturing:  Metals,  Chemicals, 
and  Products  Thereof."  To  value  factory 
overhead,  we  calculated  the  ratio  of 
factory  overhead  expenses  to  the  cost  of 
materials,  labor,  and  energy.  From  the 
same  source,  we  were  able  to  calculate 
the  selling,  general  &  administrative 
(SG&A)  expense  as  a  percentage  of  the 
cost  of  manufacturing,  and  profit  as  a 
percentage  of  the  cost  of  production 
(i.e..  the  cost  of  manufacturing  plus 
SG&A). 

For  most  packing  materials  values,  we 
used  the  per  kilogram  values  obtained 
from  the  Indian  Import  Statistics.  For 
one  particular  packing  material,  we 
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used  a  price  quote  from  an  Indian 
manufacturer  and  adjusted  the  value  to 
reflect  inflation  up  to  the  POR  lising  the 
WPI  published  by  the  IMF.  We  used  this 
price  quote  rather  than  the  Indian 
Import  Statistics  because  the  quoted 
price  was  for  the  appropriate  type  of 
container  used,  whereas  the  Indian 
Import  Statistics  were  aggregated  over 
various  types  of  containers.  We  made 
further  adjustments  to  account  for 
freight  costs  incurred  between  the  PRC 
supplier  and  manganese  metal 
producers. 

To  value  electricity,  we  used  the 
average  rate  applicable  to  large 
industrial  users  throughout  India  as 
reported  in  the  1995  Confederation  of 
Indian  Industries  Handbook  of 
Statistics.  We  adjusted  the  March  1, 
1995  value  to  reflect  inflation  up  to  the 
POR  using  the  WPI  published  by  the 
IMF. 

To  value  rail  freight,  we  relied  upon 
rates  quoted  by  a  manganese  mine  in 
India.  We  adjusted  the  rate  to  reflect 
inflation  up  to  the  POR  using  WPI 
published  by  the  IMF.  To  value  truck 
freight,  we  used  a  rate  derived  from  a 
newspaper  article  in  the  April  20, 1994 
issue  of  The  Times  of  India.  We 
adjusted  the  rate  to  reflect  inflation  up 
to  the  POR  using  WPI  pubUshed  by  the 
IMF. 

Qianges  Subsequent  to  Preliminary 
Results 

The  Department  has  made  the 
changes  indicated  below  to  its  margin 
calculations  pursuant  to  comments 
received  from  interested  parties.  We 
note  that  because  business  proprietary 
treatment  was  requested  by  the 
respondents  for  certain  factor  inputs, 
these  inputs  will  be  referred  to  in  the 
discussion  below  only  as  "Factor  A," 
"Factor  B,"  "Factor  C."  etc.  A  key  to 
this  naming  convention  is  provided  in 
an  attachment  to  the  Memorandum  to 
the  File,  From  the  Case  Team, 
Calculations  for  the  Final  Determination 
(March  9, 1998). 

Rather  than  using  the  82-84%  Mn02 
ore  series  listed  in  the  1995  Indian 
Minerals  Yearbook,  we  are  now  using  an 
ore  price  submitted  by  the  respondents 
from  an  Indian  ore  producer  to  value 
"Factors." 

In  the  Preliminary  Results,  we 
considered  the  expense  items 
"provident  fund"  and  "employee 
welfare  expense,"  as  taken  from  the 
Reserve  Bank  of  India  Bulletin,  to  be 
part  of  factory  overhead.  Following 
previous  Department  decisions, 
however,  in  these  Final  Results  we  have 
determined  that  these  expenses  are 
included  in  the  direct  labor  costs. 
Consequently,  these  expenses  have  been 


excluded  from  the  components  of 
factory  overhead. 

We  have  changed  the  conversion 
factor  used  in  converting  liters  to  cubic 
centimeters  in  the  calculation  of  the  per 
unit  cost  of  packing  material  "Factor  L." 
The  conversion  factor  used  in  the 
preliminary  results  was  incorrect. 

Analysis  of  Comments  Received 

We  received  comments  from 
interested  parties  regarding  the 
follovtdng  topics: 

1.  Valuation  of  Factors  of  Production 

(a)  Ore 

(b)  Electricity 
(cj  Labor 

(d)  Chemicals 

(e)  Overhead,  SG&A  and  Profit 

(f)  Packing 

2.  Valuation  of  By-product  Credit 

3.  Combined  Rates 

Summaries  of  the  comments  and 
rebuttals,  as  well  as  the  Department's 
responses  to  the  comments,  are 
included  below.  For  a  more  in-depth 
analysis  of  the  various  surrogate  options 
see  Memorandum  to  Richard  W. 
Moreland,  From  the  Manganese  Metal 
Team,  (October  24, 1997). 

1.  Valuation  of  Factors  of  Production 

(a)  Ore  Valuation 

Comment  1 :  The  p>etitioners  argue  that 
a  price  provided  by  Sandur  Manganese 
&  Iron  Ores  Ltd.  ("Sandur")  for  a 
manganese  ore  with  46-48%  contained 
manganese  is  the  best  ore  siurogate 
because  this  ore  can  be  used  to  make 
manganese  metal,  its  manganese-to-iron 
ratio  is  very  close  to  that  of  the  ore 
actually  used  by  the  respondents  ("PRC 
ore"),  and  it  represents  a  domestic 
Indian  transaction  price. 

The  respondents  contend  that  the 
Sandur  ore  is  not  chemically 
comparable  to  that  ore  actually  used  by 
the  PRC  producers  because  of  the  very 
significant  difference  in  the  manganese 
contents  between  the  two.  The 
respondents  cite  information  on  the 
record  indicating  that  manganese 
content  is  a  more  important  determinant 
of  ore  price  than  the  manganese-to-iron 
ratio. 

Department's  Position:  The 
Deptartment  disagrees  with  the 
petitioners'  contention  that  the  Sandur 
price  is  the  best  ore  surrogate  option 
available.  Information  provided  by  the 
manganese  industry  expert  at  the  US 
Geological  Survey  (the  "Department's 
expert")  indicates  that  manganese 
content  is  generally  a  more  important 
determinant  of  ore  prices  than  the 
manganese-to-iron  ratio.  See 
Memorandum  to  the  File,  From  the 
Team,  (October  14, 1997).  Furthermore, 


according  to  the  Department's  expert, 
adjustments  to  ore  prices  to  account  for 
differences  in  the  manganese  contents  of 
the  PRC  and  surrogate  ores  would  be 
reasonable  only  if  the  diH'erences  were 
small.  The  magnitude  of  difference  in 
manganese  contents  between  the  PRC 
and  Sandur  ores  suggests  that  the  price 
of  the  latter  is  not  representative  of  the 
value  of  the  PRC  ore.  Moreover,  the 
record  is  not  explicit  as  to  whether  the 
Sandur  price  quote  is  an  export  price 
quote  or  a  domestic  price.  For  these 
reasons,  the  Department  does  not 
consider  the  Saiidur  ore  price  to  be  the 
best  available  surrogate  in  this  review. 

Comment  2:  The  respondents  argue  in 
favor  of  using  a  domestic  Indian  price 
for  an  ore  produced  by  a  certain  Indian 
manganese  ore  producer  ("Producer 
X").  This  price  is  the  most  suitable  ore 
surrogate  value,  the  respondents 
maintain,  because  the  ore  from  Producer 
X  has  a  manganese  content  very  similar 
to  that  of  the  PRC  ore.  The  resi}ondents 
cite  expert  testimony  on  the  record  that 
this  particular  ore  could  theoretically  be 
used  to  produce  manganese  metal.  Tlie 
petitioners  counter,  citing  other  expert 
testimony  on  record,  that  Producer  X's 
ore  is  an  unsuitable  surrogate  because 
its  low  manganese-to-iron  ratio  as  well 
as  certain  other  chemical  features  would 
prevent  it  from  being  used  in  manganese 
metal  manufacture. 

Department's  Position:  We  disagree 
with  the  respondents'  contention  that 
the  ore  from  the  Indian  Producer  X  is 
the  best  possible  siurogate  for  the 
primary  ore  input  in  this  review. 
Information  on  the  record  from  the 
Department's  expert  indicates  that  ore 
in  India  with  a  similar  manganese 
content  as  that  of  Producer  X's  ore  is 
generally  not  used  as  the  primary  ore 
input  in  manganese  metal  production 
for  reasons  pertaining  to  the  ore's 
chemistry.  See  Memorandum  to  the 
File,  From  Daniel  Lessard,  May  3, 1995 
(included  in  the  record  of  this  review  as 
an  attachment  to  the  October  10, 1997 
Memorandum  to  the  File,  From  the 
Team).  The  expert's  opinion  is  further 
confirmed  by  information  contained  in 
the  1995  Indian  Minerals  Yearbook 
("IMY"),  which  indicates  that  both  the 
manganese  content  and  the  manganese- 
to-iron  ratio  of  Producer  X's  ore  fall 
below  those  of  a  range  of  standardized 
specifications  for  ore  used  in  Indian 
ferromanganese  manufacture.  Moreover, 
the  manganese  content  of  the  Brazilian 
surrogate  used  by  the  Department  is 
closer  to  that  of  the  PRC  ore  than  the 
content  of  Producer  X's  ore.  The 
Department  also  notes  that  the 
manganese-to-iron  ratio  of  ore  from 
Producer  X  is  significantly  below  the 
minimum  threshold  argued  by  the 
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petitioners  as  necessary  for  producing 
manganese  metal. 

Comment  3:  The  petitioners  argue  that 
the  surrogate  ore  must  be  similar  to  the 
PRC  ore.  most  importantly  with  regard 
to  its  manganese-to-iron  ratio,  so  that 
adjustments  would  not  have  to  be  made 
to  other  quantitative  inputs.  The 
petitioners  continue,  however,  that 
though  chemically  similar  to  the  PRC 
ore,  the  Brazilian  ore  value  used  by  the 
Department  is  not  the  best  surrogate 
choice  because  (1)  Brazil  is  not  among 
the  [)epartment's  list  of  eligible 
surrogate  countries  for  the  PRC,  (2)  the 
Brazilian  value  represents  an  export 
price,  which  in  the  past  the  Department 
has  considered  less  preferable  to  a 
domestic  price  because  the  exported  ore 
may  benefit  from  subsidies,  (3)  the  value 
is  a  single  price  observation  rather  than 
an  average  value  over  a  period  of  time, 
and  (4)  the  price  does  not  reflect  a  mine- 
mouth  ore  price  and  is  therefore  not 
representative  of  the  PRC  producers'  ore 
costs. 

The  respondents  argue  that  the 
Brazilian  ore  price  is  an  unsuitable 
surrogate  value  because  it  exceeds  the 
value  of  high-grade  Indian  peroxide  ore 
listed  in  the  I\fY  which  the 
Department's  expert  argued  would  itself 
overstate  the  value  of  the  PRC  ore. 
Moreover,  the  manganese-to-iron  ratio 
of  the  Brazilian  ore  price  is  almost 
double  the  minimum  argued  by  the 
petitioners.  The  petitioners  counter  that 
the  respondents  are  wrong,  as  a  point  of 
fact,  and  that  the  record  clearly 
indicates  that  both  the  Brazilian  ore 
value  used  by  the  Department  in  its 
preliminary  results  and  the  Sandur  ore 
price  recommended  by  the  petitioners 
are  significantly  lower  on  an  MTU  basis 
(i.e.,  per  percent  of  contained 
manganese)  than  the  high  grade  Indian 
peroxide  ore. 

Department's  Position:  The 
Department  disagrees  with  both  the 
petitioners  and  the  respondents.  In 
considering  the  totality  of  evidence  on 
record  and  in  weighing  the  relative 
merits  of  all  the  surrogate  options,  the 
Department  maintains  that  the  Brazilian 
ore  best  reflects  the  physical  and 
chemical  characteristics  of  the  PRC  ore 
and,  thus,  best  reflects  the  value  of  the 
PRC  ore. 

With  regard  to  the  petitioners'  first 
specific  objection  to  the  Brazilian  ore  as 
enumerated  above,  while  it  is  true  the 
Department's  preference  is  to  use 
surrogate  values  from  a  country  it  has 
deemed  to  be  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-market  economy  involved,  the  Act 
states  that  the  Department  must  only  do 
so  "to  the  extent  possible."  See  section 
773(c)(4)  of  the  Act.  Section  773(c)(1)  of 


the  Act  further  states  that,  "the 
valuation  of  the  factors  of  production 
shall  be  based  on  the  best  available 
information  regarding  values  of  such 
factors  in  a  market  economy  country  or 
countries  considered  appropriate  by  the 
administering  authority."  In  the  past,  in 
proceedings  where  the  facts  on  record 
indicate  that  the  Department's  usual 
practice  would  not  permit  the  accurate 
valuation  of  a  factor  input,  the 
Department  has  chosen  surrogates  from 
countries  not  included  among  the 
Department's  list  of  potential  surrogate 
countries.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cased  Pencils  from  the 
People's  Republic  of  China,  59  FR  55625 
(Novembers,  1994)  ("Pencils"). 

After  careful  consideration  of  the 
information  submitted  in  this  review  by 
both  the  pietitioners  and  the 
respondents,  as  well  as  information 
resulting  from  the  Department's  own 
research,  we  have  determined  that  none 
of  the  proposed  Indian  ore  prices 
represents  the  best  surrogate  for  the  PRC 
ore  available  in  this  review.  In  making 
this  decision  we  have  taken  into 
account  inter  alia  the  fact  that  there  is 
no  consensus  among  the  petitioners  and 
the  respondents  regarding  the  suitability 
of  any  of  the  Indian  ore  surrogate 
choices.  Each  party  has  submitted  a 
considerable  amount  of  evidence  and 
expert  opinion  detailing  why  every  one 
of  the  other  party's  proposed  Indian 
surrogate  is  inappropriate  on  grounds  of 
either  price  or  chemical  comparability. 

The  proposed  Brazilian  ore  surrogate, 
however,  falls  within  the  criteria  for 
comparability  advocated  by  both  sides. 
The  manganese  content  of  the  Brazilian 
ore  is  even  closer  to  that  used  by  the 
PRC  producers  than  the  Indian  surrogate 
advocated  by  the  respondents,  while  the 
manganeae-to-iron  ratio  is  above  the 
minimum  necessary,  as  the  petitioners 
argue  it  should  be,  for  the  ore  to  be 
useable  in  manganese  metal 
manufacture.  Moreover,  with  regard  to  a 
certain  unique  chemical  feature,  the 
Brazilian  ore  is  of  the  same  type  as  the 
PRC  ore,  whereas  none  of  the  potential 
Indian  surrogates  is  of  this  type. 
Information  on  the  record  indicates  that 
certain  unique  aspects  of  the 
respondents'  manufacturing  process 
and,  consequently,  the  respondents' 
costs  of  production  are  contingent  on 
the  use  of  ore  with  this  particular 
chemical  feature. 

Regarding  the  petitioners'  second 
objection,  it  is  correct  that  the 
Department  has  generally  not  chosen  to 
use  for  a  surrogate  value  an  export  price 
from  a  country  which  maintains  non- 
specific export  subsidies,  or  subsidies 
specific  to  the  factor  in  question.  We 


note  however,  that  the  Department  has 
the  discretion  to  use  such  a  factor  where 
appropriate. 

■The  petitioners  have  cited  the  1997 
National  Trade  Estimate  on  Foreign 
Trade  Barriers  (USTR),  which  indicates 
that  the  government  of  Brazil  offers  a 
variety  of  tax  and  tariff  incentives  to 
encourage  production  of  exports.  The 
one  export  subsidy  program  identified 
explicitly  in  that  report  is  Brazil's 
export  credit  program  known  as  PROEX. 

The  Department  first  notes  that  the 
Brazilian  price  quote  was  for  exports  of 
manganese  ore  to  the  United  States.  In 
the  course  of  its  investigations  into 
subsidies  in  other  cases  of  Brazilian 
exports  to  the  United  States,  the 
Department  has  identified  certain  export 
subsidies  schemes  in  Brazil.  However. 
in  all  the  cases  reviewed  these  programs 
have  been  deemed  by  the  Department 
either  to  have  been  not  in  use  at  the 
time,  terminated  altogether,  or  of  such  a 
small  magnitude  as  to  confer  only  a  de 
minimis  or  minimal  benefit.  See,  e.g.. 
Final  Results'of  Countervailing  Ehity 
Administrative  Review:  Certain  Castor 
Oil  Products  fi-om  Brazil.  60  FR  20478 
(April  26,  1985);  Cotton  Yam  from 
Brazil;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  59  FR  68  (January  3, 1994); 
Certain  Agricultural  Tillage  Tools  from 
Brazil;  Final  Results  of  Countervailing 
Duty  Administrative  Review,  60  FR 
48692  (September  20, 1995);  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot  Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  Brazil.  58  FR  6213  (January  27, 
1993).  PROEX,  in  particular,  is  among 
the  programs  the  Department 
determined  were  not  in  use.  In  the  two 
Brazilian  countervailing  cases  involving 
'  iron  ore  and  iron  ore  pellets,  the 
Department  determined  that  iron  ore,  a 
mineral  extraction  industry  like 
manganese  ore,  was  not  eligible  to 
participate  in  the  PROEX  (or  its 
predecessor  FINEX)  program,  which  is 
available  only  to  producers  of 
"manufactured"  products.  See  Pig  Iron 
from  Brazil;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  58  FR  6246  (January  27, 1993) 
and  Final  Affirmative  Countervailing 
Duty  Determination;  Iron  Ore  Pellets 
from  Brazil,  51  FR  21961,  21964  (June 
17, 1986).  For  these  reasons,  the 
Department  has  determined  that  the 
merits  of  using  the  Brazilian  ore  price 
outweigh  concerns  over  Brazilian  export 
subsidies  and,  consequently,  that  an 
exception  to  the  Department's  more 
general  practice  of  not  using  export 
prices  as  surrogate  values  is  appropriate 
in  this  case. 


UMI 


Federal  Register/Vol.  63,  No.  49/Friday,  March  13,  1998/Notices 


12445 


Addressing  the  petitioners'  point  that 
the  Brazilian  price  is  for  an  individual 
transaction,  information  on  the  record 
indicates  that  prices  for  globally-traded 
manganese  ore  are  usually  set  on  an 
annual  contract  basis.  It  is  therefore 
reasonable  to  assume  that  the  September 
1993  Brazilian  price  quote  represents  a 
price  which  was  in  effect  at  least  over 
several  months  rather>than  a  stand-alone 
spot  price. 

Finally,  in  their  fourth  objection  to 
the  Brazilian  ore,  the  petitioners  imply 
that  there  is  significant  variation  in  the 
price  of  a  given  ore,  on  an  MTU,  ex- 
mine  basis,  arising  from  difiierences  in 
the  distance  over  which  the  ore  must  be 
transported.  However,  information  on 
the  record  provided  by  the  Department's 
expert  indicates  that  prices  for  relatively 
high-quality  ore — which,  the  petitioners 
have  argued,  any  ore  useable  in 
manganese  metal  production  (including 
the  Brazilian  ore  series)  must  be — are 
largely  uniform  worldwide.  There  is  no 
significant  bifurcation  of  the  market  for 
higher-grade  ores.  Consequently,  the 
Brazilian  export  price,  adjusted  for 
inland  transportation,  is  a  reasonable 
surrogate  value  for  the  PRC  ore  at  the 
mine-mouth. 

Turning  to  the  respondents' 
arguments,  the  Department  disagrees 
with  the  respondents'  assertion  that  the 
Brazilian  ore  price  is  higher  than  the 
prices  of  the  peroxide  ores  listed  in  the 
IMY.  Rather,  on  an  ex-mine,  $/MTU 
basis  the  Brasdiian  value  is  less  than 
two-thirds  that  of  the  lowest-cost  Indian 
peroxide  ore  (i.e.,  82-64%  Mn02).  See 
Exhibit  B  of  Memorandum  to  the  File, 
From  the  Team,  Calculations  for  the 
Preliminary  E>etermination  of  the  First 
Administrative  Review  of  the 
Antidumping  Duty  Order  on  Manganese 
Metal  from  the  People's  Republic  of 
China  (October  31, 1997).  Moreover,  the 
respondents  have  argued  that 
manganese  content  is  the  largest 
determinant  of  ore  prices  and,  therefore, 
surrogate  suitability.  The  Department 
notes  that  the  manganese  content  of  the 
Brazilian  ore  is  more  comparable  to  that 
used  by  the  PRC  producers  than  the 
respondents'  proposed  ore  surrogate 
from  Producer  X. 

For  all  these  reasons,  the  Department 
has  decided  that  none  of  the  possible 
Indian  ore  surrogates  would  allow  for 
the  accurate  valuation  of  the  PRC  ore. 
Consequently,  we  are  continuing  to  use 
the  Brazilian  ore  price  for  the  purposes 
of  the  Final  Results. 

Comment  4:  The  petitioners  argue  that 
the  Department's  adjustment  to  the  1993 
Brazilian  ore  price  to  make  it 
contemporaneous  with  the  POR  was 
incorrect.  According  to  the  petitioners, 
the  Brazilian  ore  is  more  properly 


treated  as  a  domestically  traded  ore 
influenced  by  local  conditions.  The 
correct  adjustment  methodology,  the 
petitioners  therefore  contend,  would  be 
to  adjust  the  1993  Brazilian  price 
(restated  in  Reals/MTU)  by  the  change-, 
in  the  Brazilian  wholesale  price  index 
between  September  1993  and  the  POR, 
and  then  convert  this  adjusted  price  into 
US  dollars  using  the  POR  exchange  rate. 

Department's  Position:  The 
Department  disagrees  with  the 
petitioners'  proposed  method  of 
adjustment.  The  petitioners  have  argued 
that  only  relatively  higher-quality  ore 
can  be  used  in  manganese  metal 
manufacture,  and  they  have  also  noted 
that  the  Brazilian  ore  appears  to  be 
suitable  for  use  in  the  production  of 
manganese  metal.  We  can  reasonably 
conclude,  therefore,  that  the  Brazilian 
ore  is  a  higher-quahty  ore.  Moreover, 
exports  of  such  ore  from  Brazil 
constitute  part  of  an  international 
market  for  which  there  are  well- 
established,  quoted  prices  that  are 
denominated  in  US  dollars.  In  such 
circumstances,  a  price  index  for  this 
market  would  be  the  most  appropriate 
basis  for  making  an  intertemporal 
adjustment  to  the  Brazilian  export  price. 
However,  to  the  Department's 
knowledge  no  such  index  exists.  As  a 
proxy  for  such  an  index,  therefore,  we 
have  used  the  annual  contract  prices  for 
the  years  1993-1995  charged  by  one  of 
the  largest  producers  in  the 
international  manganese  ore  market. 
According  to  the  Department's  expert, 
this  is  a  reasonable  adjustment 
methodology  because  inter  alia  the 
higher-grade  manganese  ores  traded  on 
world  markets  are  generally  priced 
within  a  narrow  band. 

Comment  5:  The  petitioners  argue  that 
the  Sandur  ore,  with  46-48%  contained 
manganese,  is  the  best  surrogate  value 
for  Factor  B  because  the  chemical 
composition  of  the  Sandur  ore  is 
comparable  to  Factor  B.  Moreover,  the 
Sandur  ore,  the  petitioners  claim, 
represents  a  domestic  Indian  transaction 
price.  If,  the  petitioners  argue,  the 
Department  persists  in  using  the  82- 
84%  Mn02  f>eroxide  ore  as  listed  in  the 
IMY  to  value  Factor  B.  the  price  should 
be  time-adjusted  using  the  Indian 
wholesale  price  index  to  make  it 
contemporaneous  to  the  POR. 

The  respondents  also  argue  that  the 
82-84%  Mn02  peroxide  ore  used  by  the 
Department  in  its  preliminary  results 
was  an  unsuitable  surrogate  for  Factor  B 
hecause  of  a  signiHcant  difference  in  the 
manganese  contents  between  the  two. 
For  reasons  similar  to  those  cited  in  the 
E)epaftment's  response  to  Comment  1 
above,  the  Department's  chosen 
surrogate  significantly  overstates  the 


cost  of  the  ore  actually  used  by  the  PRC 
producers.  Thus,  the  respondents 
contend  that  the  Department  should  use 
the  ore  price  of  "Producer  X"  (discussed 
in  Comment  2  above)  or,  in  lieu  of  that, 
the  Sandur  ore  proposed  by  the 
petitioners. 

Department's  Position:  The 
Department  has  chosen  the  ore  price 
quote  from  Producer  X  because  its 
manganese  content  coincides  with  the 
reported' range  of  Factor  B,  the  price  is 
contemporaneous  with  the  POR,  and  it 
is  clearly  a  domestic  price  for  India,  the 
surrogate  country  chosen  for  this 
review.  Although  the  Sandur  ore  also 
coincides  with  the  reported  range  of 
manganese  content  for  Factor  B.  the 
price  is  not  contemporaneous  with  the 
POR.  Moreover,  as  discussed  in  the 
Department's  position  in  Comment  1 
above,  the  record  is  not  expUcit  as  to 
whether  the  Sandur  value  is  a  domestic 
market  or  an  export  price  for  India. 

Finally,  with  regard  to  the  petitioners' 
argument  about  the  time-adjustment 
methodology,  the  Department  is  now 
using  the  ore  price  from  Producer  X  to 
value  Factor  B.  Because  this  price  is 
contemporaneous  with  the  POR,  no 
time-adjustment  is  necessary. 

(b)  Electricity  Valuation 

Comment  6:  The  petitioners  argue  that 
the  most  suitable  surrogate  value  for 
electricity  is  an  average  rate  in  effect  in 
1996  across  those  Indian  states  which 
contain  the  bulk  of  the  Indian 
manganese  ferroalloy  production.  The 
rate  used  by  the  Department  in  the 
Preliminary  Results  understates  the  true 
cost,  the  petitioners  contend,  because  it 
represents  an  average  rate  applicable  to 
all  Indian  states,  including  those  states 
in  which  the  electricity  sector  is  still 
state-owned  and  therefore  rate  increases 
are  tightly  controlled,  as  well  as  those 
states  in  which  no  ferroalloy  production 
is  located.  Moreover,  although  the 
record  indicates  that  a  few  Indian 
ferroalloy  producers  in  these  states  have 
captive  electricity  generation  and  are 
therefore  not  subject  to  the  grid  rate  for 
that  energy  which  is  self-generated, 
these  producers  represent  only  a  small 
percentage  of  the  total  number  of  Indian 
producers.  The  petitioners  further  argue 
that  the  strategy  of  the  manganese 
industry  in  China  is  to  locate  manganese 
metal  production  facilities  close  to  the 
manganese  mine  and,  therefore,  if  India 
did  have  manganese  metal  producers 
they,  Uke  the  Indian  ferroalloy 
producers,  would  also  hkely  be  located 
in  those  states  with  large  manganese  ore 
deposits. 

tlie  respondents  counter  that  there  is 
no  evidence  on  the  record  to  support  the 
petitioners'  assertion  that  there  is  a 


general  strategy  in  China  to  locate  the 
manganese  metal  plants  at  the  mine- 
mouth,  noting  that  three  or  four 
manganese  metal  producers  investigated 
by  the  Department  were  not  located  at 
the  mine  mouth. 

Department's  Position:  We  disagree 
with  the  petitioners.  There  is 
insufficient  evidence  on  the  record  from 
which  to  conclude  that  the 
developments  affecting  the  electricity 
prices  of  Indian  ferromanganese 
necessarily  reflect  conditions  in  which 
the  PRC  manganese  metal  producers 
likewise  must  operate.  For  example,  the 
generally  higher  electricity  rates  in 
those  Indian  states  which  contain  the 
bulk  of  ferromanganese  producers  are 
not  necessarily  a  result  of  the  presence 
of  a  ferromanganese  industry  in  those 
states.  To  the  contrary,  the  record 
suggests  the  rate  differences  among 
states  are  usually  due  to  more  general, 
state-specific  circumstances  such  as 
uneven  progress  in  the  privatization  of 
power  generation  and  distribution,  as 
well  as  local  power  shortages.  See  Metal 
Bulletin,  July  4, 1996.  In  lieu  of  concrete 
evidence  that  the  higher  state-specific 
rates  are  directly  a  result  of  the  presence 
of  manufacturers  of  identical  or 
comparable  merchandise.  Departmental 
practice  in  past  cases  has  been  to  take 
a  simple  average  of  electricity  rates  for 
the  surrogate  country  as  a  whole,  See 
Notice  of  Final  Determination  of  Sales  at 
Lqss  Than  Fair  Value;  Polyvinyl  Alcohol 
from  the  People's  Republic  of  China,  61 
FR  14057,  14062  (March  29.  1996). 

Moreover,  information  on  the  record 
provided^by  the  petitioners  in  fact 
indicates  that  some  manganese 
ferroalloy  producers  in  those  Indian 
states  with  some  of  the  highest 
eleclricity  rates  will  likely  be  forced  to 
close  precisely  because  of  their  high 
energy  costs.  Other  producers  in  these 
states,  the  information  suggests,  will 
either  be  forced  to  move  production  to 
other  states  with  lower  rates  or  build 
self-generating  electricity  capacity.  See 
Metal  Bulletin,  June  27.  1996. 

The  petitioners  also  maintain  that  the 
record  only  identifies  four  ferroalloy 
producers  in  these  states  who  have 
captive  electrical  generation  capacity 
out  of  a  total  of  roughly  70  Indian 
ferroalloy  producers.  In  response,  the 
Department  notes  that  according  to 
information  in  the  1993  Ferroalloy 
Directory  &  Databook,  the  four 
producers  named  together  represent  a 
disproportionately  large  percentage  of 
overall  Indian  ferroalloy  production. 

Furthermore,  we  agree  with  the 
respondents'  contention  that  there  is 
insufficient  information  on  the  record  to 
conclude  that  the  general  strategy  of  the 
PRC  manganese  metal  industry  is  to 


locate  its  plants  at  the  mine  mouth.  To 
the  contrary,  information  on  the  record 
states  that  imports  of  manganese  ore 
into  China  grew  to  more  than  1.5 
million  tons  annually  during  the  POR, 
making  China  one  of  the  world's  largest 
importers  of  manganese  ore.  Among  the 
reasons  cited  for  an  increasing 
preference  among  the  PRC  for  imported 
manganese  ore  is  that  the  high  grade 
imported  ore  is  more  economical  than 
domestically-mined  low-grade  ore.  In 
the  absence  of  explicit  factual 
information  supporting  the  petitioners' 
contention  of  a  general  PRC  strategy, 
one  would,expect  that  the  general 
strategy  would  be  to  locate  plants  close 
to  ports  of  importation  in  order  to 
minimize  the  costs  of  transportation 
which,  as  the  petitioners'  have  argued, 
can  be  considerable. 

(c)  Labor  Valuation 

Comment  7:  In  its  preliminary  results, 
the  Department  used  a  1991  labor  cost 
for  India  as  reported  in  the  1996 
Yearbook  of  Labor  Statistics  ("YLS"). 
The  respondents  argue  that  this  is  an 
inappropriate  surrogate  because  it  does 
not  differentiate  between  skilled  and 
unskilled  workers.  This  is  a  crucial 
distinction,  the  respondents  contend, 
because  a  very  high  percentage  of  lower 
cost,  unskilled  labor  is  used  by  the 
respondents.  If  the  unskilled  to  skilled 
ratio  is  lower  in  India  than  in  China,  the 
average  Indian  labor  cost  would 
overstate  the  respondents'  actual  costs 
of  labor.  The  respondents  recommend 
using  instead  the  labor  cost  information 
contained  in  Investing.  Licensing  & 
Trading  Conditions  Abroad:  India  1996 
C'lL&T")  as  published  by  the  Economist 
Intelligence  Unit  or,  in  lieu  of  the  IL&T 
data,  using  the  cost  data  in  Foreign 
Labor  Trends.  Both  of  these  sources,  the 
respondents  note,  report  a  separate 
value  for  skilled  and  unskilled  workers, 
and  the  information  in  both  more 
closely  coincides  with  the  POR. 
Furthermore,  the  Department  has  used 
information  from  Foreign  Labor  Trends 
to  value  labor  costs  in  other  cases. 

The  petitioners  first  argue  theft  the 
respondents'  reported  percentage  of 
unskilled  to  overall  workers  is 
unrealistically  high.  Moreover,  the 
petitioners  continue,  the  data  in  the 
Foreign  Labor  Trends  represents 
minimum  wages  for  factory  workers  in 
Delhi  only,  an  area  in  which  no 
producers  of  comparable  material  are 
located.  The  petitioners  further  contend 
the  IL&T  is  also  not  a  suitable  surrogate 
because  its  rates  are  only  "indicative" 
and  therefore  may  be  distorted  by 
significant  variation  in  wages  by  state 
and  industry.  Rather,  the  petitioners 
argue,  the  YLS  information  provides  the 


best  surrogate  value  because  it  is 
specific  to  the  Indian  basic  metals 
industry,  and  it  was  used  in  the 
underlying  investigation. 

Department's  Position:  We  disagree 
with  the  respondents'  contention  that 
either  the  IL&T  or  the  Foreign  Labor 
Trends  data  represent  surrogate  labor 
values  preferable  to  the  YLS.  The  data 
in  Foreign  Labor  Trends  represent  only 
minimum  w^ge  rates  for  workers  in 
Delhi  factories.  Given  the  information 
on  record  indicating  that  wages  in  India 
vary  considerably  by  industry,  company 
size  and  region,  there  is  no  basis  on 
which  to  conclude  that  minimum 
factory  wages  in  Delhi  factories  reflect 
average  wage  rates  across  the  Indian 
economy.  The  YLS,  on  the  other  hand, 
provides  labor  rates  for  the  basic  metals 
industry  for  India  as  a  whole.  The 
Department  notes  that  in  the  final 
determination  of  the  furfuryl  alcohol 
investigation  cited  by  the  respondents, 
the  Department  changed  its 
methodology  and  abandoned  use  of  the 
Foreign  Labor  Trends  data  on  the 
grounds  that  that  data  were  found  to  be 
"not  appropriate  for  valuing  labor 
factors."  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China,  60  FR 
22544,  22545  (May  8.  1995). 

With  regard  to  the  IL&T  data,  in 
corresponding  with  the  Economist 
Intelligence  Unit  regarding  the 
methodology  used  to  compile  labor 
information,  the  Department  learned 
that  the  reported  average  monthly  wages 
are  based  solely  on  wages  stipulated  by 
Indian  law  rather  than  on  any  survey  of 
average  wages  actually  paid.  Moreover, 
it  appears  froin  the  text  in  the  IL&T  data 
that  the  wage  rates  do  not  include 
additional  mandatory  and  voluntary 
benefits  which  normally  add  an 
additional  40-50%  to  the  base  pay.  See 
IL&T  at  52  and  53.  The  Department,  in 
choosing  a  surrogate  labor  value,  seeks 
to  reflect  the  average  fully-loaded  cost 
(i.e.,  including  all  costs  and  benefits  in 
addition  to  basic  wage)  of  employing 
labor  on  as  industry-specific  a  basis  as 
possible.  See,  e.g..  Certain  Helical 
Spring  Lock  Washers  from  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Administrative  Review, 
61  FR  66255, 66259  (December  17, 
1996)  and  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Polyvinyl  Alcohol  from  the  People's 
Republic  of  China.  61  FR  14057, 14061 
(March  29, 1996). 

Finally,  it  has  been  a  longstanding 
practice  of  the  Department  to  apply  the 
single  average  labor  rate  reported  for 
India  in  the  YLS  to  all  reported  skill 
levels.  See  e.g.,  Notice  of  Final 
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Detennination  of  Sales  at  Less  Than  Fair 
Value:  Persulfetes  firom  the  People's 
Republic  of  China,  62  FR  27222,  27229 
(May  19, 1997);  Heavy  Forged  Hand 
Tools  from  the  People's  Republic  of 
China:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR 
11814. 11815  {March  13. 1997);  Certain 
Helical  Spring  Lock  Washers  from  the 
People's  Republic  of  China;  Final 
Results  of  Antidimiping  Duty 
Administrative  Review,  62  FR  61794, 
61780  (November  19, 1997). 

(d)  Chemical  Valuation 

Comment  8:  The  petitioners  argue  that 
the  Department's  use  in  the  preliminary 
results  of  a  domestic  Indian  price  for 
sodiimi  sulphide  as  a  surrogate  for  a 
certain  process  chemical  ("Factor  C")  is 
incorrect.  Instead,  the  petitioners 
contend,  a  U.S.  price  quote  on  record  for 
the  actual  chemical  is  a  preferable 
surrogate  to  sodium  sulphide  which,  the 
petitioners  further  allege,  is  not  even  a 
true  substitute  for  Factor  C.  The 
respondents  counter  by  pointing  to 
expert  testimony  on  the  record  stating 
that  sodium  sulphide  is  a  reasonable 
substitute  for  Factor  C  in  the  manganese 
metal  production  process.  The 
respondents  further  argue  that  using  the 
petitioners'  U.S.  price  for  a  surrogate 
value  for  Factor  C  would  be  contrary  to 
the  Act  because  the  United  States  is  not 
at  a  level  of  economic  development 
comparable  to  thai  of  China. 

Department's  Position:  We  agree  with 
the  respond«its  in  part.  There  is 
sufficient  factual  information  on  the 
record  to  conclude  that  sodium 
sulphide  is  comparable  to  Factor  C. 
Generally,  the  Department's  practice  is 
to  use  values  tak«i  from  the  chosen 
siuTogate  country  wherever  possible.  In 
this  review,  therefore,  the  De}>artment 
has  chosen  the  domestic  Indian  market 
price  available  for  sodium  sulphide  over 
the  surrogate  value  from  the  US  maricet. 

Comment  9:  The  petitioners  contend 
that  the  Department  erroneously 
classified  four  process  chemicals  (i.e.. 
Factor  D,  Factor  E,  Factor  F,  and  Factor 
G)  as  part  of  factory  ov«iiead  rather 
than  as  direct  material  costs.  The 
petitioners  provide  an  excerpt  frtnn 
Plant  Design  and  Economics  for 
Chemical  Engineers  (1991)  ("Plant 
Design")  which  they  claim  demonstrates 
that  under  ordinary  cost  accounting 
principles  these  process  chemicab  are 
treated  as  direct  factors  of  production. 
Moreover,  the  petitioners  contend,  any 
distinction  drawn  in  the  use  of  these 
chemicals  and  other  chemicals  which 
have  been  treated  as  direct  material 
inputs  in  this  review  is  arbitrary.  They 
note,  for  instance,  that  certain  chemicals 
which  were  treated  as  direct  material 


inputs  in  the  preliminary  results  are  not 
entirely  consumed  in  the  manufacturing 
process  but,  rather,  are  recycled  back 
through  the  production  circuit. 

The  respondents  counter  that  it  has 
been  the  Department's  established 
pohcy  to  treat  indirect  materials  as  part 
of  factory  overhead.  Indirect  materials, 
according  to  the  respondents,  have  been 
defined  as  materials  which  are  not 
physically  incorporated  into  the  final 
product.  The  respondents  note  that 
during  the  Department's  verification  of 
the  PRC  production  fedlity,  these 
chemicals  were  observed  to  be  used  for 
cleaning  and  pacification  purposes  only. 
Therefore,  the  respondents  argue,  these 
chemicals  are  indirect  costs  subsumed 
within  the  general  overhead  cost 
category. 

Department's  Position:  We  agree  with 
the  respondents.  In  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Manganese  Metal  from  the  PRC, 
60  FR  56045,  56051  (Novembw  6, 1995), 
the  petitioners  also  relied  on  Plant 
Design  to  support  their  claim  that  the 
same  process  chonicals  should  be 
treated  as  direct  factors  of  production. 
However,  in  that  segment  Uie 
Department  determined  that,  because 
the  process  chemicals  vtere  used  either 
after  the  metal  had  been  produced  or  for 
cleaning  piuposes  imrelated  to  the 
actual  production  process,  the 
chemicals  in  question  are  properly 
classified  as  part  of  factory  overhead. 
This  distinction  is  consistent  with  the 
methodology  used  by  the  Department  in 
prior  cases.  See  e.g..  Heavy  Forged  Hand 
Tools  from  the  People's  Republic  of 
China.  60  FR  49251,  49254  (September 
22, 1995).  Furthermore,  in  the 
Preliminary  Determination  of  Seles  at 
Less  Than  Fair  Value;  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  the 
People's  Republic  of  China.  62  FR 
31972,  31977  (June  11. 1997).  the 
Department  determined  that  the 
treatment  of  indirect  materials  as 
overhead  is  cmsistent  with  the 
Compendiimi  of  Statements  and 
Standards:  Accounting  (India). 
Therefore,  we  have  continued  to  classify 
the  process  chemicals  in  question  as 
part  of  factory  overtiead. 

(e)  SG*A/Profit  Valiiation 

Comment  10:  The  petitioners  ai>gue 
that  the  Department's  use  in  its 
preliminiU7  results  of  data  reported  in 
the  Reserve  Bank  of  India  Bulletin  ("RBI 
Bulletin")  to  value  ovra-head.  SG&A,  and 
profit  is  incorrect.  The  reported  average 
for  the  RBI  Bulletin  industrial  grouping 
"Processing  and  Manufacture — metals, 
chemicals  and  products  thereof,"  the 
petitioners  contend,  understates  the 
actual  profit  and  SG&A  expenses 


incurred  in  manganese  metal 
manufactvire  because  the  compKjsite 
includes  several  low-value-added 
(fabrication)  industries  which  generally 
experience  low  SG&A  expenses  and 
profits  compared  with  high-value-added 
(processing)  industries  such  as 
manganese  metal.  The  petitioners  argue 
that  the  imderstated  nature  of  the  RBI 
Bulletin  data  is  clearly  illustrated  by 
comparing  the  RBI  Bulletin  profit  with 
the  significantly  higher  certificate  of 
deposit,  commercial  paper  and  Treasury 
Bill  yields  in  effect  in  India  during  the 
same  period.  No  new  private  investors 
would  invest  in  the  Indian  manganese 
metal  or  ferroalloy  industry,  the 
petitioners  contend,  if  they  expected  a 
rate  of  return  on  their  investment 
comparable  to  the  RBI  Bulletin  profit 
level,  especially  given  the  much  higher 
rates  of  return  in  the  relatively  less  risky 
alternative  investments  noted  above. 
The  petitioners  argue  that  a  more 
suitable  surrogate  for  SG&A  and  profit 
would  be  actual  data  taken  from  the 
financial  statements  of  two  Indian 
companies  (i.e.,  Hindalco  and  TISCO), 
both  (operating  in  high-value-added 
industries.  In  the  case  of  profits,  the 
petitioners  argue  that  if  the  Department 
chooses  not  to  use  the  company-specific 
data  it  should,  at  a  minimum,  use  a 
figure  which  reflects  a  low  risk 
alternative  investment  strategy  such  as 
an  Indian  CD.  commercial  paper,  or 
Treasury  Bill  rate. 

The  respondents  counter  that  neither 
Hindalco  or  TISCO.  the  two  Indian 
companies  for  which  the  petitioners 
have  provided  financial  statements,  is 
dedicated  solely  to  the  production  of 
manganese  metal  or  a  comparable 
product  and,  therefore,  their  specific 
financial  performance  does  not 
necessarily  reflect  that  of  the  manganese 
industry.  On  the  other  hand,  because 
India  is  a  large  producer  of  comparable 
merchandise,  it  is  reasonable  to  assiune 
that  the  financial  performance  of  the 
domestic  manganese  industry  is 
reflected  in  the  VSl  Bulletin  average 
data.  Therefore,  the  RBI  Btilletin  data 
pn>vides  the  best  surrogate  value  for 
SG&A  and  profit 

Department's  Position:!^^ 
Department  agrees  with  the  respondents 
that  the  RBI  Bulletin  data  represent  the 
best  available  surrogate  value  for  SG&A 
and  profit  in  this  review.  While  the 
Department  would  generally  prefiar  to 
base  SG&A  and  profit  on  financial 
information  specific  to  the  production 
of  identical  (»-  comparable  merchandise 
in  India,  this  information  is  not 
available  in  this  administrative  review. 

The  petitioners  argue  that  the  RBI 
Bulletin  should  not  be  used  because  it 
contains  a  broad  variety  of  industries. 


12448 


Federal  Register / Vol.  63,  No.  49 /Friday,  March  13,  1998 /Notices 


However,  according  to  its  1995-96 
Annual  Report.  TISCO  also  produces  a 
broad  variety  of  products  including, 
inter  alia,  cement,  welded  steel  tubes, 
cold  rolled  strips,  ammonium  sulphate, 
bearing  rings,  and  metallurgical 
machinery  in  addition  to  a  small 
amount  of  comparable  merchandise 
(i.e.,  ferromanganese).  The  aggregate 
TISCO  data  therefore  do  not  resolve  the 
problems  raised  by  the  petitioners. 

With  respect  to  Hindalco,  this 
company  produces  aluminum — a 
product  which  has  not  been  found  to  be 
comparable  to  manganese  metal  by 
either  party  or  the  Department.  See  e.g.. 
the  petitioners'  submission  dated  March 
17.  1995  at  page  4.  Additionally, 
Hindalco 's  1995-97  Annual  Report  at 
pages  14  and  37  seems  to  indicate  that 
the  company  also  produces  a  number  of 
other  products  wholly  unrelated  to  the 
production  of  manganese  metal, 
including  fabricated  products  (e.g., 
rolled  and  extruded  products). 
Moreover,  the  Hindalco  data  include 
energy  which  cannot  be  separated  from 
factory  overhead. 

The  Department  likewise  disagrees 
with  the  petitioners'  contention  that  at 
the  very  least  profit  should  reflect  the 
return  on  a  low  risk  investment  strategy 
in  India.  Whether  or  not  the  RBI 
Bulletin  rate  would  have  been  sufficient 
to  induce  new  investment  into  the 
industry,  what  is  relevant  in  this  case  to 
the  valuation  of  the  PRC  profit  rate  is 
the  actual  financial  experience  of 
existing  Indian  ferromanganese 
producers  during  the  FOR.  Although  the 
RBI  Bulletin  data  are  not  specific  to 
producers  of  comparable  merchandise, 
they  do  reflect  the  actual  experience  of 
producers  of  comparable  merchandise 
and  a  reasonably  close  group  of  like 
industries.  Thus,  this  information  is  the 
best  surrogate  available. 

Comment  1 1 :  The  respondents  argue 
that  "provident  fund"  and  "employee's 
welfare  expense"  should  not  be 
included  among  the  overhead  expenses 
as  taken  from  the  RBI  Bulletin.  These 
expenses,  the  respondents  argue,  are 
labor  related  and  therefore  already 
included  in  the  direct  labor  cost 
component  of  the  cost  of  manufacture 
("COM").  The  respondents  note  that  in 
certain  recent  proceedings  the 
Department  included  such  expenses  in 
the  direct  labor  component  rather  than 
in  overhead.  The  petitioners  argue  that 
in  the  underlying  investigation,  the 
Department  determined  that  the 
provident  fund  should  be  included  in 
factory  overhead  based  on  the  nature  of 
how  the  expense  was  incurred.  There  is 
no  information  on  the  record  of  this 
review  which  supports  a  different 
determination  from  that  in  the 


investigation  and,  therefore,  the 
Department  should  continue  using  the 
methodology  used  in  the  preliminary 
results. 

Department's  Position:  We  agree  with 
the  respondents.  The  Department  has 
reconsidered  the  methodology  used  in 
its  final  determination  of  the  LTFV 
investigation  for  classifying  the  expense 
items  "provident  fund"  and  "employee 
welfare  expense."  The  Department 
considers  {he  YLS  data  to  be  fully 
loaded  with  respect  to  all  labor 
expenses,  incorporating  such  costs  as 
contributions  to  the  provident  fund  and 
employee  welfare  expenses.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Polyvinyl  Alcohol 
from  the  People's  Republic  of  China,  61 
FR  14057, 140614  (March  29,  1996). 
Therefore,  in  order  to  be  consistent  with 
Department  practice  in  other  cases  (e.g., 
Suifanilic  Acid  from  the  People's 
Republic  of  China;  Final  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  61  FR  53702, 
53710  (October  15. 1996)),  we  have 
removed  these  two  expense  items  from 
the  factory  overhead  and  reclassified 
them  as  part  of  the  direct  labor  inputs 
component  of  the  COM. 

(f)  Packing  Material  Valuation 

Comment  12:  The  respondents  and 
the  petitioners  both  contend  that  the 
Department  erred  in  its  conversion  from 
liters  to  cubic  centimeters  in  calculating 
the  per  unit  cost  of  Factor  L  in  the 
preliminary  results. 

Department's  Position:  We  agree  with 
both  the  petitioners  and  the  respondents 
that  an  error  was  made  in  the 
conversion  from  liters  to  cubic 
centimeters  in  calculating  the  cost  of 
Factor  L.  We  have  made  the  appropriate 
changes  to  the  packing  calculations  for 
these  Final  Results. 

(2)  Valuation  of  By-Product  Credit 

Comment  13:  The  petitioners  argue 
that  the  by-product  generated  during  the 
respondents'  manufacturing  process  is  a 
low-quality  and,  therefore,  low-value 
product.  Electrolytic  manganese  dioxide 
("HMD"),  which  the  respondents  argue 
is  a  product  comparable  to  the  by- 
product, is  a  very  high-value  product. 
The  petitioners  contend  that  because 
there  are  such  fundamental  differences 
in  the  chemical  composition  of  EMD 
and  the  by-product,  EMD  would  not  be 
a  suitable  surrogate  for  the  by-product. 

The  respondents  counter  that  the  by- 
product resulting  from  manganese  metal 
manufacture  has  value,  as  illustrated  by 
the  fact  that  the  PRC  producers  sell  it  to 
nearby  unaffiliated  industrial 
operations.  It  cannot  be  valued  as  an 
ore,  the  respondents  continue,  because 


it  is  a  product  resulting  from  the 
electrolysis  of  an  ore.  "Thus,  the 
respondents  conclude,  a  more  suitable 
surrogate  would  be  the  value  of  EMD. 
The  Department,  the  respondents  argue, 
acknowledged  the  intrinsic  value  of  this 
by-product  in  the  original  investigation 
when  it  used  for  a  surrogate  the  Indian 
import  value  of  "Manganese  Dioxide, 
excluding  ores." 

Department's  Position:  The 
Department  disagrees  with  the 
respondents'  argument  for  the  use  of 
EMD  as  a  surrogate  value.  First,  the 
respondents  are  incorrect  in  stating  that 
the  Department  used  for  a  by-product 
surrogate  in  the  LTFV  investigation  an 
Indian  import  value  for  manganese 
dioxide  excluding  ores.  In  the  LTFV 
Final  Determination,  the  Department 
used  an  82-e4%Mn02  peroxide  ore,  as 
listed  in  the  1993  Indian  Minerals 
Yearbook,  to  value  the  respondents'  by- 
product credit.  EMD  is  a  very  high- 
valued  product  used  mainly  in  the 
production  of  dry-cell  batteries.  See 
Attachment  III  to  Memorandum  to 
Richard  W.  Moreland,  From  the 
Manganese  Metal  Team,  October  24. 
1997.  The  respondents  have  not 
sufficiently  demonstrated  that  the  PRC 
by-product  is  of  the  same  rigorous 
specifications  as  EMD. 

The  respondents  have  demonstrated, 
however,  that  their  by-product  does 
have  some  resale  value.  See 
Memorandum  For:  The  File,  From: 
Daniel  Lessard,  Subject:  Verification  of 
XTMM,  October  12, 1997.  hi  lieu  of  any 
information  on  the  Indian  value  of  the 
actual  by-product  in  question,  the 
Department  is  maintaining  the 
methodology  used  in  the  LTFV  Final 
Determination  of  using  for  a  surrogate 
the  price  of  high-valued  Indian 
manganese  dioxide  ore. 

3.  Combined  Bates 

Comment  14:  The  petitioners  argue, 
citing  the  Department's  new  regulations 
adopted  in  May  1997,  that  combination 
duty  deposit  rates  should  be  established 
separately  for  XTMM/HIED  and  XTMM/ 
CMIECHN/CNIECHN.  The  current 
company-specific  rates  are  far  lower 
than  the  China-wide  rate,  the  petitioners 
argue,  leading  to  the  potential  for  PRC 
producers  not  reviewed  in  this 
proceeding  to  export  through  one  of  the 
companies  with  the  lower  company- 
specific  rate. 

The  respondents  counter  that  the  new 
regulations  do  not  change  the 
Department's  past  policy  regarding  the 
assignment  of  rates  in  non-market 
economy  cases.  Moreover,  the  current 
review  is  not  subject  to  the 
Department's  new  regulations. 


UMI 


Federal  Register/Vol.  63,  No.  49/Friday.  March  13,  1998/Notices  12449 


Therefore  combination  rates  should  not 
be  established. 

Department's  Position:  We  agree  with 
the  respondents.  It  has  been  the 
Department's  practice  in  cases  involving 
non-market  economies  to  assign  rates  to 
exporters  rather  than  producers  because 
it  is  the  exporter  who  actually 
determines  the  price  at  which  the 
subject  merchandise  is  sold  in  the 
United  States.  See  Persulfates  from  the 
People's  Republic  of  China,  62  FR 
27222.  27227  (May  19, 1997).  Moreover, 
in  the  preamble  to  the  final  regulations 
(see,  Antidumping  Duties; 
Countervailing  Duties,  62  FR  27296, 
27305  (May  19, 1997)),  the  Department 
states  that  it  intends  to  continue 
calculating  antidumping  rates  for  NME 
export  trading  companies,  and  not  the 
manufacturers  supplying  the  trading 
companies.  Therefore,  combination 
rates  in  this  case  are  not  appropriate. 

Final  Results  ctf  Review 

As  a  result  of  our  analysis  of  the 
comments  we  received,  we  have  made 
changes  to  those  margins  presented  in 
our  preliminary  results.  We  determine 
the  following  weighted-average  margins 
existed  for  the  period  June  1, 1995 
through  January  31, 1997: 


Manufacturer/exporter 

Margin 
(percent) 

HIED  

280 

CMIECHN/CNIECHN 

CEJEC*  

1.56 
11  77 

MtnmetaJs* 

PRC-wide 

5.88 
143.32 

'CEIEC  and  Minmetals  both  reported  that 
they  had  no  sales  to  the  United  States  during 
the  POR.  The  specific  rate  for  each  of  these 
companies  will  therefore  remain  unchanged 
from  that  determined  in  the  Final  Determina- 
tion of  LTFV  investigation. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Swvice  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  individual  differences  between 
export  price  ("EP")  uid  normal  value 
("NV")  may  vary  from  the  percentages 
stated  above.  We  have  calculated 
exporter/importer-^>ecific  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  duties  calculated  for 
the  examined  sales  made  during  the 
POR  to  the  total  value  of  subject 
merchandise  entered  during  the  POR.  In 
order  to  estimate  entered  value,  we 
subtracted  international  movement 
expenses  (e.g.,  international  freight  and 
marine  insurance)  from  the  gross  sales 
value.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  The  Department  will  issue 


appraisement  instructions  directly  to 
the  Customs  Service. 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  Final 
Results  of  this  administrative  review  for 
all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1)  for 
the  companies  named  above  that  have 
separate  rates  and  were  reviewed  (i.e., 
China  Hunan  International  Economic 
Development  Corporation  (HIED)  and 
China  Metallurgical  Import  &  Export 
Hunan  Corporation/Hunan  Nonferrous 
Metals  Import  &  Export  Associated 
Corporation  (CMIECHN/CNIECHN)),  the 
cash  deposit  rates  will  be  the  rates  listed 
above  specifically  for  those  firms;  (2)  for 
companies  which  established  their 
eligibility  for  a  separate  rate  in  the  LTFV 
investigation  but  were  found  not  to  have 
exported  subject  merchandise  to  the 
United  States  during  the  POR  (i.e., 
China  National  Electronics  Import  & 
Export  Hunan  Company  ("CEIEC")  and 
Minmetals  Precious  &  Rare  Minerals 
Import  &  Export  Co.  ("Minmetals")),  the 
cash  deposit  rates  continue  to  be  the 
currently  appUcable  rates  of  11.77%  and 
5.88%,  respectively;  (3)  for  all  other 
PRC  exporters,  all  of  which  were  found 
not  to  be  entitled  to  a  separate  rate,  the 
cash  deposit  rate  will  continue  to  be 
143.32%;  and  (4)  for  non-PRC  exporters 
of  subject  merchandise  from  the  PRC, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter.  These  deposit  requirements 
will  remain  in  effect  until  publication  of 
the  Final  Results  of  the  next 
administrative  review. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  luider 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
has  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APOs")  of  their  responsibility 
concerning  disposition  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Timely  written  notification  of  the  return 
or  destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 


with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  9.  1998. 
Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-6551  Filed  3-12-98;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-670-S01] 

Natural  Bristle  Paintbrushes  and  Brush 
Heads  From  the  People's  Repuk>lic  of 
China;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  E)epartment  of  Commerce. 

ACTION:  Notice  of  final  results  of  the 
antidumping  duty  administrative  review 
of  natural  bristle  paintbrushes  and 
brush  heads  from  the  People's  Republic 
of  China. 

SUMMARY:  On  November  7, 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preUminary 
results  of  its  administrative  review  of 
the  antidumping  order  on  natural  bristle 
paint  brushes  and  brush  heads  (paint 
brushes)  from  the  People's  Republic  of 
China  (PRC).  The  review  covers  two 
exporters  of  the  subject  merchandise 
and  the  period  February  1, 1996  through 
January  31, 1997. 

We  gave  interested  parties  an 
opjwrtunity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  Hunan  Provincial 
Native  Produce  and  Animal  By-Product 
Import  and  Export  Corporation  (Hunan). 
We  did  not  receive  rebuttal  comments. 
After  considering  these  comments,  we 
have  not  changed  the  final  results  from 
those  presented  in  the  preliminary 
results  of  review  and  have  determined 
that  sales  have  not  been  made  below 
normal  value  (NV),  as  explained  below. 
EFFECTIVE  OATE:  March  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Scheier  or  Maureen  Flannery, 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone  (202) 
482-4733. 


Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  353,  as  of  April 
1.  1996. 

Background 

On  November  7,  1997,  the  Department 
published  the  preliminary  results  of 
review  (62  FR  60228).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  natural  bristle  paint 
brushes  and  brush  heads  from  the  PRC. 
Excluded  &om  the  order  are  paint 
brushes  with  a  blend  of  40  percent 
natural  bristles  and  60  percent  synthetic 
filaments.  The  merchandise  under 
review  is  currently  classifiable  under 
item  9603.40.40.40  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS).  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  Customs  purposes,  the  written 
description  of  the  merchandise  is 
dispositive. 

This  review  covers  the  period 
February  1, 1996  through  January  31, 
1997. 

Interested  Party  Comments 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  We 
received  comments  from  Hunan.  We  did 
not  receive  rebuttal  comments  from  any 
party. 

Comment  1 

Hunan  argues  that  the  Department 
should  correct  the  calculation  of  the 
surrogate  overhead  rate  to  avoid  double- 
counting  certain  overhead  expenses. 
While  Hunan  notes  that  all  parties  agree 
on  the  use  of  Indonesia's  Large  and 
Medium  Manufacturing  Statistics:  1995. 
Volume  //as  the  source  of  information 
to  be  used  in  calculating  a  surrogate 
factory  overhead  rate,  Hunan  disagrees 
with  the  Department's  methodology 
using  these  data  to  calculate  the 
surrogate  overhead  rate.  Hunan  states 
that  it  was  inappropriate  for  the 
Department  to  add  "new  purchases," 
"second-hand  purchases."  and 
"constructions  major  repairs  and 
improvements"  to  the  expenses 
included  for  total  factory  overhead. 


Hunan  claims  that  "new  purchases," 
"second-hand  purchases"  and 
"constructions  major  repairs  and 
improvements"  are  incorrectly 
classified  as  fixed  overhead  items,  and 
maintains  that  these  items  are  properly 
classified  as  capital  expenditures,  which 
are  charged  to  asset  accounts  and  are 
included  only  as  a  balance  sheet  item. 

Secondly,  Hunan  states  that  its  own 
proposed  methodology  for  valuing 
factory  overhead  already  includes  fixed 
overhead  expenses  of  "repairs  and 
industrial  services  received"  and  "rent 
of  building,  machinery  and  equipment." 
Hunan  alleges  that  the  classification  of 
"repairs  and  industrial  services 
received"  and  "rent  of  building, 
machinery  and  equipment"  as  variable 
overhead  expenses  is  incorrect  because 
neither  expense  varies  in  proportion  to 
the  number  of  units  produced. 

Furthermore,  Hunan  disagrees  with 
the  use  of  new  and  second-hand 
purchases  as  a  proxy  for  depreciation, 
which  had  not  been  accounted  for  in 
Indonesia's  Large  and  Medium 
Manufacturing  Statistics:  1995,  Volume 
U.  Hunan  states  that  new  and  second- 
hand purchases  and  construction,  major 
repairs  and  improvements  are  capital 
expenses  partially  expensed  through 
depreciation,  and  are  booked  as  assets 
on  the  balance  sheet.  The  value  of  fixed 
assets,  Hunan  states,  is  depreciated  over 
time. 

Hunan  submits  that,  while  the 
exclusion  of  depreciation  from  overhead 
may  artificially  depress  the  surrogate 
overhead  rate,  it  will  artificially  inflate 
the  surrogate  profit  rate  calculated  as 
the  total  value  for  gross  value  added 
output  less  the  amount  for  total 
expenditures.  Hunan  states  that,  should 
the  Department  continue  to  use  the 
methodology  it  used  in  the  preliminary 
results  for  the  final  results,  an 
adjustment  must  be  made  to  the  profit 
calculation  to  compensate  for  the 
exclusion  of  depreciation  from  total 
expenditures. 

Lastly,  Hunan  notes  that  the 
methodology  proposed  by  Hunan  for  the 
calculation  of  factory  overhead,  the 
SG&A  rata,  and  the  profit  rate  was  used 
previously  by  the  Department  in  Notice 
of  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Collated  Roofing  Nails 
from  the  People's  Republic  of  China  62 
FR  51410  (Oct.  1,  1997)  (Roofing  Nails]. 
Hunan  further  notes  that  in  the 
initiation  of  the  antidumping 
investigation  on  Bicycles  from  the 
People's  Republic  of  China  60  FR  21065 
(May  1.  1995)  [Bicycles),  the  Department 
accepted  this  same  data  source  and 
acknowledged  that  new  purchases, 
second-hand  purchases  and 
constructions,  major  repairs  and 


improvements  were  capital 
expenditures  that  should  not  be 
included  in  factory  overhead. 

Department's  Position 

While  we  agree  with  Hunan  that  new 
and  second-hand  purchases  and 
construction,  major  repairs  and 
improvements  are  generally  considered 
capital  assets  rather  than  overhead 
items,  the  fact  that,  in  the  data  used, 
they  are  not  recognized  as  assets  and 
depreciated  indicates  that  they  are  being 
recognized  in  the  year  in  which  the 
expense  was  incurred,  and  therefore  are 
appropriately  considered  overhead 
expenses.  Therefore,  we  have  continued 
to  include  these  items  as  overhead 
expenses.  Hunan's  assertion  that  certain 
items  characterized  as  variable  overhead 
items  in  our  preliminary  results  are 
actually  fixed  overhead  items  is  moot, 
because  for  these  final  results  we  have 
not  differentiated  fixed  and  variable 
overhead. 

We  disagree  with  Hunan's  assertion 
that  the  Department  must  make  an 
adjustment  to  the  profit  calculation  to 
compensate  for  the  exclusion  of 
depreciation  from  total  expenditures.  As 
noted  above,  depreciation  was  not  one 
of  the  expense  items  reported  on  the 
income  statement,  however,  the  income 
statement  did  include  a  line  items  for 
capital  assets  expensed.  These  capital 
assets  were  expensed  during  the  period 
rather  than  capitalized  and  depreciated. 
Therefore,  it  is  not  appropriate  to 
include  an  additional  amount  for 
depreciation  In  total  expenditures. 
Furthermore,  while  we  note  that  the 
absence  of  depreciation  from  factory 
overhead  would  cause  the  factory 
overhead  percentage  to  be  less  and 
profit  to  be  greater  tharv  if  depreciation 
existed  on  the  income  statement  in 
question,  we  disagree  that  we  should 
arbitrarily  assign  an  amount  of 
depreciation  to  be  deducted  from  profit 
when  depreciation  is  not  recognized  on 
the  income  statement,  nor  identified 
elsewhere. 

Finally,  we  disagree  with  Hunan  that 
because  we  used  or  accepted  a  certain 
methodology  in  Roofing  Nails  and 
Bicycles,  we  should  continue  to  do  so  in 
this  review.  We  have  reviewed  the 
methodology  used  in  Roofing  Nails  and 
Bicycles,  and  have  more  closely 
examined  the  components  from  which 
factory  overhead  was  constructed  for  the 
current  preliminary  results.  As 
discussed  above,  we  have  determined 
that  "new  purchases,"  "second-hand 
purchases"  and  "constructions  major 
repairs  and  improvements"  are 
overhead  items  in  that  they  were 
recognized  in  the  year  in  which  the 
expenses  were  incurred  and,  as  stated  in 
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the  prehminary  results,  represent  part  of 
the  costs  incurred  to  produce  the  subject 
merchandise.  Therefore,  we  have 
determined  that  the  methodology  used 
for  the  preliminary  results,  which 


includes  these  items  in  factory 
overhead,  is  the  most  appropriate  for  the 
surrogate  data  in  question.  Based  on  the 
foregoing  we  have  not  changed  the 
calculations  for  these  final  results. 


Fieal  Results  of  Review 

We  determine  that  the  following 
dumping  margins  exist: 


Manufacturer/exporter 

Time  period 

Margin  (per- 
cent) 

Hunan  Provincial  Native  Produce  &  Aninial  By-Products  l/E  Corp 

2/1/96-1/31/97 
2/1/96-1/31/97 

0  01 

PRC-Wide  rate 

351  92 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  NV  may  vary  firom  the 
percentage  stated  above  for  Hunan.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  this  notice' of  final  results  of  review 
for  all  shipments  of  paint  brushes  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(2)(c]  of  the  Act:  (1)  for 
Hunan,  which  was  found  to  merit  a 
separate  rate  for  the  final  results  of  this 
review,  the  cash  deposit  rate  will  be 
zero,  because  the  company-specific  rate 
established  in  the  final  results  of  this 
administrative  review  is,  in  accordance 
with  19  CFR  353.6,  de  minimis,  i.e..  less 
than  0.5  percent;  (2)  for  all  other  PRC 
exporters,  the  cash  deposit  rate  will  be 
the  PRC-wide  rate,  which  is  351.92 
percent;  (3)  for  previously  reviewed 
non-PRC  exporters,  the  cash  deposit  rate 
will  be  the  rate  established  in  the  most 
recent  segment  of  the  proceeding;  and 
(4)  for  all  other  non-PRC  exporters  of 
subject  merchandise  from  the  PRC,  the 
cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  suppUer  of  that 
exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidimiping  duties 
occurred  and  subsequent  assessment  of 
double  antidumping  duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 


protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  9. 1998. 

Robert  S.  LaRmsa, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  9S-6550  Filed  3-12-98;  8:45  am) 

BlUiNG  CODE  3S10-Oft-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Dutyfree  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnmients 
shown  below  are  intended  to  be  used, 
are  being  manufactiired  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C. 

Docket  Number  98-010.  Applicant: 
Montana  State  University — Bozeman, 
Physics  Department.  EPS  Building, 
Bozeman,  MT  59717.  Instrument: 
Optical  Helium  Cryostat.  Manufacturer: 


Institute  of  Physics,  National  Academy 
of  Sciences  of  Ukraine,  CI.S.  Intended 
Use:  The  instrument  will  be  used  to 
perform  both  spectroscopic  and 
holographic  experiments  and  various 
combinations  thereof.  These 
experiments  will  involve  the  study  of 
(1)  crystalline  and  polymeric  dye-doped 
materials  which  show  complicated 
photochemical  transformation  behavior 
at  low  temperatures  and  (2)  the 
dependence  of  these  processes  on 
temperature  and  on  the  illumination 
conditions.  Application  accepted  by 
Commissioner  of  Customs:  February  13, 
1998. 

Docket  Number:  98-011.  Applicant: 
University  of  Wisconsin-Madison, 
Kegonsa  Research  Campus,  3725 
Schneider  Drive.  Stoug^ton.  WI  53589. 
Instrument:  Hydrostatic  LeveUng 
System.  Manufacturer:  Fogale- 
Nanotech,  France.  Intended  Use:  The 
instnmient  will  be  used  for  studies  of 
the  vertical  positional  stability  of  very 
sensitive  monitors  and  magnetic 
elements  in  an  electron  storage  ring.  The 
objective  of  the  investigations  is  to 
produce  a  circulating  electron  beam  in 
a  storage  ring  which  will  be  stable  to 
micron  level  in  position.  In  turn,  this 
produces  a  radiation  source  for  optical 
beamlines  and  user  instrumentation  that 
is  stable  to  the  same  level.  Concurrent 
with  improved  positional  stabiUty.  is 
also  an  improvement  in  angular  stability 
of  the  radiation.  Application  accepted 
by  Commissioner  of  Customs:  February 
13, 1998. 

Docket  Number:  98-012.  Applicant- 
University  of  New  Orleans,  Lakefront. 
Science  Building,  Room  2007,  New 
Orleans.  LA  70148.  /nstrumen/.- Electron 
Microscope,  Model  JEM-2010. 
Manufacturer:  JEOL,  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  study  the  physio-chemical 
properties  of  inorganic  particulates  in 
the  environment  and  thin  film.  These 
particles  will  include  naturally 
occurring  mineral  fibers,  synthetic 
vitreous  fibers,  clays,  talc,  zeolites, 
crystalline  silica  polymorphs,  titania 
polymorphs,  ceramics  or  other 
particulates.  The  thin  films  will  include 


semiconductors  and  magnetic 
composites.  In  addition,  the  instrument 
will  be  used  on  a  one-on-one  basis  for 
training  sta^',  graduate  students  and 
faculty  from  both  the  Earth  and 
Environmental  Sciences,  and  Chemistry 
Doctoral  Departments.  Application 
accepted  by  Commissioner  of  Customs: 
February  19,  1998. 

Docket  Number:  98-013.  Applicant: 
North  Carolina  State  University, 
Purchasing  Department,  Campus  Box 
7212,  Raleigh,  NC  27695-7212. 
Instrument:  Automatic  Pure  Bending 
Tester,  Model  NESFB2-A. 
Manufacturer:  Kato  Tech  Ca,  Ltd., 
Japan.  Intended  l/se;  The  instrument 
will  be  used  during  studies  of  "melt- 
blown  fiber"  and  "melt-blown  fabrics" 
for  evaluation  of  pure  bending 
properties  thus  allowing  for  proper  and 
adequate  evaluation  of  different  fabrics 
manufactured  under  different 
conditions.  Application  accepted  by 
Commissioner  of  Customs:  February  19, 
1998. 

Docket  Number:  98-014.  Applicant: 
University  of  Wisconsin-Eau  Claire, 
Department  of  Geology.  Eau  Claire,  WI 
54702-4004.  Instrument:  Electron 
Microscope,  Model  JEM-2010. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  detailed  examination  of  spores 
(called  cryptospores  because  of  the  lack 
of  associated  non-microscopic  remains). 
The  objectives  of  the  collaborative 
research  projects  are:  (1)  to  further 
characterize  the  cryptospores 
assemblage  from  near  the  boundary 
between  the  Ordovician  and  Silurian 
p>eriods  of  geologic  time,  (2)  to  expand 
the  spatial  and  temporal  coverage  of 
ultrastructural  information  on 
Ordovician  and  Silurian  cryptospores 
and  (3)  to  engage  an  undergraduate 
student  in  cutting  edge  botanical 
research  involving  electron  microscopy. 
Application  accepted  by  Commissioner 
of  Customs:  February  25, 1998. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
IFR  Doc.  98-6552  Filed  3-12-98:  8:45  am] 

BtLUNG  CODE  3S10-O8-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  030698C] 

Pacific  Fishery  Management  Council; 
Public  IMeeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Notice  of  public  meetings. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council)  Coastal 
Pelagic  Species  Plan  Development  Team 
(CPSPDT)  and  Coastal  Pelagic  Species 
Advisory  Subpanel  (CPSAS)  will  hold 
public  meetings. 

DATES:  The  CPSPDT  meeting  will  be 
held  in  La  Jolla,  CA  on  Friday,  March 
27,  1998,  at  10:00  a.m.  and  may  go  into 
the  evening  until  business  for  the  day  is 
completed.  The  CPSAS  meeting  will  be 
held  in  Monterey,  CA  on  Wednesday, 
April  1, 1998,  at  10:00  a.m.  and  may  go 
into  the  evening  until  business  for  the 
day  is  completed.  Persons  wishing  to 
attend  these  meetings  should  check  to 
make  sure  that  the  meetings  will  be  held 
by  calling  Dr.  Doyle  Hanan;  telephone: 
(619)  546-7170  or  Dr.  Larry  Jacobson; 
telephone:  (619)  546-7117. 
ADDRESSES:  The  meeting  in  La  Jolla  will 
be  held  at  NMFS  Southwest  Fisheries 
Science  Center,  8604  La  Jolla  Shores 
Drive,  Room  C-127.  La  Jolla,  CA.  The 
meeting  in  Monterey  will  be  held  at  the 
California  Department  of  Fish  and  Came 
office,  20  Lower  Ragsdale  Drive,  Suite 
100,  Monterey,  CA. 

Council  address:  Pacific  Fishery 
Management  Council,  2120  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Doyle  Hanan,  telephone:  (619)  546- 
7170:  or  Or.  Larry  Jacobson,  telephone: 
(619) 546-7117. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  CPSPDT  meeting 
is  to  continue  revisions  to  the  draft 
fishery  management  plan  for  coastal 
pelagic  species  for  presentation  to  the 
Council  at  its  April  meeting,  including 
analysis  of  options  for  limited  entry, 
maximum  sustainable  yield  control 
rules,  essantial  fish  habitat,  and  other 
matters  related  to  the  fishery 
management  plan.  The  primary  purpose 
of  the  CPSAS  meeting  is  to  review 
documents  developed  by  the  CPSPDT. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  these 
groups  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  Eric  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 


Dated:  March  6. 1998. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  98-6567  Filed  3-10-98;  3:04  pm] 

BILUNG  CODE  3S10-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Noticse  of  intent  to  renew 

information  Gollection  #3038-0025 — 

practice  by  former  members  and 

employees  of  the  commission. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  Information  Collection  3038- 
0025,  Practice  by  Former  Members  and 
Employees  of  the  Commission,  which  is 
due  to  expire  on  May  31, 1998.  The 
information  collected  pursuant  to  this 
regulation,  which  generally  governs  the 
practice  by  former  members  and 
employees  of  the  Commission  before  the 
Commission,  is  intended  to  ensure  that 
the  Conxmission  is  aware  of  any  conflict 
of  interest  that  may  exist.  In  compliance 
with  the  Paperwork  Reduction  Act  of 
1995,  the  Commission  solicits 
comments  to: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used  (3)  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical  or  other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electric 
submission  of  responses. 

DATES:  Comments  must  be  received  on 
or  before  May  12,  1998. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington,  DC  20581,  (202)  418-5160. 

Title:  Practice  by  Former  Members 
and  Employees  of  the  Commission. 

Control  Number:  3038-0025. 

Action:  Extension. 

Respondents:  Former  Members  and 
Employees  of  the  Commission. 

Estimated  Annual  Burden:  0.60. 
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Respondents 

Regulation 
(17CFR) 

Estimated 
numt>er  of  re- 
spondents 

Annual 
responses 

Est  Avg. 
hours  per  re- 
sponse 

Former  Employees  &  Members  

140.735-10 

6 

6 

0  10 

Issued  in  Washington,  D.C  on  March  5, 
1998. 

Jean  A.  V/tkh, 

Secretary  to  the  Commission. 
(FR  Doc.  98-6492  Filed  3-12-98;  8:45  am) 
BHJJNQ  CODE  CSSI-OI-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  Na  9000-0123] 

Suiamission  for  OMB  Review; 
Comment  Request  Entitled  Cttange  in 
Rates  or  Terms  and  Conditions  of 
Service  for  Regulated  Services 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0123). 

SUMMARY:  Under  the  provisions  of  the 
Papenvork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Oflice 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Change  in  Rates  or  Terms 
and  Conditions  of  Service  for  Regulated 
Services.  A  request  for  public  comments 
was  published  at  63  FR  1093,  January  8, 
1998.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  April  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  ■ 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037.  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0123, 
Change  in  Rates  or  Terms  and 


Conditions  of  Service  for  Regulated 
Services,  in  all  correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  at  52.241-7  requires 
the  utility  to  furnish  the  Government 
with  a  complete  set  of  rates,  terms  and 
conditions,  and  any  subsequently 
approved  or  proposed  revisions  when 
proposed. 

B.  Annual  Reporting  Burden 

Public  reporting  bxirden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewdng  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,000;  responses  per  respondent,  5;  total 
annual  responses,  5,000;  preparation 
hours  per  response,  15  minutes;  and 
total  response  burden  hours,  1 ,250- 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  biirden  is 
estimated  as  follows:  Recordkeepers, 
1,000;  hours  per  recordkeeper,  1;  and 
total  recordkeeping  burden  hours,  1,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0123,  Change  in  Rates  or  Terms 
and  Conditions  of  Service  for  Regulated 
Services,  in  all  correspondence. 

Dated:  March  10, 1998. 
Sharon  A.  Kiser, 

FAB  Secretariat. 

[FR  Doc.  98-6544  Filed  3-12-98;  8:45  am] 

BHJJNQ  CODE  H2D-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  Na  0000-0122] 

Sutxnission  for  OMB  Review; 
Comment  Request  Entitled  Scope  and 
Duration  of  Contract 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0122). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  ciirrently  approved 
information  collection  requirement 
concerning  Scope  and  Duration  of 
Contract.  A  request  for  public  comments 
was  pubUshed  at  63  FR  1093,  January  8, 
1998.  No  comments  were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  April  13,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0122, 
Scope  and  Duration  of  Contract,  in  all 
correspondence. 

SUPPLEMENTARY  INFORMATION: 
A.  Purpose 

The  FAR  clause  at  52.241-3  requires 
the  utility  to  furnish  the  Government 
with  a  complete  set  of  rates,  terms  and 
conditions,  and  any  subsequently 
approved  rates. 
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B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .25  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,000;  responses  per  respondent,  5;  total 
annual  responses,  5,000;  preparation 
hours  per  response,  .25;  and  total 
response  burden  hours,  1,250. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
1,000;  hours  per  recordkeeper,  1;  and 
total  recordkeeping  burden  hours,  1,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  1800  F  Street,  NW,  Room  4037. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  0MB  Control  No. 
9000-0122,  Scope  and  Duration  of 
Contract,  in  all  correspondence. 

Dated:  March  10,  1998. 
Sharon  A.  Kiser, 
FAR  Secretariat. 
IFR  Doc.  98-6545  Filed  3-12-98:  8:45  am] 

BILLING  CODE  6a2&-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0124] 

Submission  for  0MB  Review; 
Comnient  Request  Entitled  Capital 
Credits 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  0MB  clearance 
(9000-0124). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Capital  Credits.  A  request 


for  public  comments  was  published  at 
63  FR  1094.  January  8.  1998.  No 
comments  were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  April  13.  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0123, 
Change  in  Rates  or  Terms  and 
Conditions  of  Service  for  Regulated 
Services,  in  all  correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  FAR  clause  52.241-13,  Capital 
Credits,  is  designed  to  obtain  an 
accounting  of  Capital  Credits  due  the 
Government  when  the  Government  is  a 
member  of  a  cooperative. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  450; 
responses  per  respondent,  1;  total 
annual  responses,  450;  preparation 
hours  per  response,  2;  and  total 
response  burden  hours,  900. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
450;  hours  per  recordkeeper,  1;  and  total 
recordkeeping  burden  hours,  450. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  Washington,  DC 
20405.  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0124, 
Capital  Credits,  in  all  correspondence. 

Dated:  Merch  10. 1998. 
Sharon  A.  iCiser, 
FAR  Secretariat. 
[FR  Doc.  98-€546  Filed  3-12-98;  8:45  am) 

BILUNG  coot  8820-34-U 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0125] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Written 
Refusal  of  a  Utility  Supplier  to  Execute 
a  Utility  Contract 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  NoticB  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0125). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Written  Refusal  of  a  Utility 
Supplier  to  Execute  a  Utility  Contract.  A 
request  for  public  comments  was 
published  at  63  FR  1093,  January  8. 
1998.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  April  13. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1757. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037,  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0125. 
Written  Refusal  of  a  Utility  Supplier  to 
Execute  a  Utility  Contract,  in  all 
correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Federal  Acquisition  Regulation 
requires  that  contracts  comply  with  the 
applicable  Federal  laws  and  the  relevant 
parts  of  the  FAR.  The  written  and 
definite  refusal  by  a  utility  supplier  to 
execute  a  tendered  contract  (41.202(c)) 
is  intended  to  identify  those  suppliers 
who  refuse  to  do  so  and  the  rationale  of 
the  supplier  k>T  refusing. 
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B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .5  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents,  50; 
responses  per  respondent,  1;  total 
annual  responses,  50;  preparation  hours 
per  response,  .30;  and  total  response 
burden  hours,  25. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037, 1800  F  Street,  NW. 
Washiiigton,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0125,  Written  Refusal  of  a  Utility 
Supplier  to  Execute  a  Utility  Contract, 
in  all  correspondence. 

Dated:  March  10, 1998. 
Sharon  A.  Kiser, 
FAB  Secretariat. 

[FR  Doc.  98-6547  Filed  3-12-98;  8:45  am] 
BILUNQ  CODE  •■S»-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  Na  900(M)014] 

Submission  for  OMB  Rovlew; 
Comment  Request  Entitled  Statement 
and  Acknowledgment  (Standard  Form 
1413) 

agencies:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  of  an  existing  OMB  clearance 
(9000-0014). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acqmsition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Statement  and 
Acknowledgment  (Standard  Form 
1413).  A  request  for  public  comments 
was  published  at  63  FR  473,  January  6, 
1998.  No  comments  were  received. 


DATES:  Comments  may  be  submitted  on 
or  before  April  13, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Neill,  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-3856. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0014, 
Statement  and  Acknowledgment 
(Standard  Form  1413),  in  all 
correspondence. 

SUPPI.EMENTARY  INFORMATION: 

A.  Purpose 

Standard  Form  1413.  Statement  and 
Acknowledgment,  is  used  by  all 
Executive  Agencies,  including  the 
Department  of  Defense,  to  obtain  a 
statement  from  contractors  that  the 
proper  clauses  have  been  included  in 
subcontracts.  The  form  includes  a 
signed  contractor  acknowledgment  of 
the  inclusion  of  those  clauses  in  the 
subcontract. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .15  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
14,000;  responses  per  respondent,  1.5; 
total  annual  responses,  21,000; 
preparation  hours  per  response.  .15;  and 
total  response  burden  hours,  3150. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS).  1800  F  Street,  NW,  Room  4037. 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0014,  Statement  and 
Acknowledgment,  Standard  Form  1413, 
in  all  correspondence. 

Dated:  March  10, 1998. 
Sharon  A.  Kiser, 
FAR  Secretariat. 

(FR  Doc.  98-6548  Filed  3-12-98;  8:45  am) 
BIUJNQ  CODE  I 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Advisory  Group  on  Electron 
Devices,  Department  of  Defense. 

action:  Notice. 

summary:  Working  Group  C  (Electro- 
Optics)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  anjiounces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Wednesday  and  Wednesday, 
April  1, 1998. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington.  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elise  Rabin,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  ArUngton,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  EKrector  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E,  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  MiUtary  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
MiUtary  Departments  proposed  to 
initiate  with  industry,  universities  or  in 
their  laboratories.  This  opt-electronic 
device  area  includes  such  programs  as 
imaging  device,  infrared  detectors  and 
lasers.  The  review  will  include  details 
of  classified  defense  program 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended.  (5 
U.S.C.  App.  section  10(d)  (1994)).  it  has 
been  determined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  9. 1998. 
LJS.  BTnim. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  98-6426  Filed  3-12-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Offica  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Adivosry  Group  on 
Electron  Devices 

AQENCY:  Advisory  Group  on  Electron 
Devices,  Department  of  Defense. 

ACnON:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
1600-1900,  Thursday,  May  14, 1998. 

ADOAESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency,  Old  Golf  Course  Rd., 
Monterey  CA  93940. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Cox,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMOITARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defianse  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  projects 
Agency  (ARPA)  and  the  Military 
Departments  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Depwirtments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  9. 1998. 
L.M.  Byvum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  9&-6428  Filed  3-12-98;  8:45  ami 
WJJNO  CODE  8000  04  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Advisory  Group  on  Electron 
Devices,  Department  of  Defense. 

ACTION:  Notice. 

SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  April  28,  1998. 

ADDRESSES:  The  meeting  will  be  held 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  Doyle,  AGED  Secretariat,  1745 
Jefferson  Oavis  Highway,  Crystal  Square 
Four,  Suite  500,  ArUngton,  Virginia 
22202. 

SUPPLEMEMTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Direct  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E,  to  the  Director 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective 
research  and  development  program  in 
the  field  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No,  92-463,  as  amended,  (5 
U.S.C.  App.  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  March  9, 1998. 
L.M.  Bynuni, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  98-6429  Filed  3-12-98;  8:45  am] 

BtLUNG  C006  SOOO-M-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  April  7, 1998;  April  14, 
1998;  April  21,  1998;  and  April  28, 
1998,  at  10:00  a.m.  in  Room  A105,  the 
Nash  Building,  1400  Key  Boulevard, 
Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(dJ 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  March  9, 1998. 
L,M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-6427  Filed  3-12-98;  8:45  am] 

BiLUNG  CODE  50aO-O4-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Going  to  Space  Panel  Chairs 
Meeting  in  support  of  the  HQ  USAF 
Scientific  Advisory  Board  1998  Summer 
Study  will  meet  at  ANSER  in  Arlington, 
VA  on  May  19, 1998  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  1998  Summer  Study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 


UMI 
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For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Barbara  A.  Carmichael, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

IFR  Doc.  98-6436  Filed  3-12-98;  8:45  am] 

BILUNG  CODE  391IM>1-«> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Record  system  notice 

amendment. 

summary:  The  Department  of  the  Air 
Force  proposes  to  amend  a  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendment  will  be  effective 
on  April  13, 1998,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Communications  and  Information 
Center/rrC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  614-7819. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a).  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  system  being 
amended  are  set  forth  below  followed 
by  the  notice  as  amended,  published  in 
its  entirety. 

Dated:  March  March  9. 1998. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F034  AF  SVA  C 

SYSTEM  NAME: 

Child  Development/Youth  Activities 
Records  (fune  1 1,  1997,  62  FR  31793). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  'Child 
Development/Youth  Programs  Records'. 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Child 
Development  Branch,  Headquarters  Air 
Force  Services  Agency,  10100  Reunion 
Place,  Ste  402,  San  Antonio,  TX  78216- 
4138;  Major  Command  Headquarters, 
and  each  Air  Force  installation  with 
Child  Development/Youth  Programs. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices'. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Eligible 
children  and  youths  enrolled  in  Air 
Force  Child  Development  or  Youth 
Programs,  their  parents/guardians,  and 
Family  Child  Care  (FCC)  Providers.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Enrollment/registration  records;  record 
of  injuries;  medication  permission 
records;  permanent  register;  staff  and. 
child  record;  weekly  activity  plans; 
accident  reports;  annual  and 
semiannual  program  reports;  parents/ 
guardians  and  program  surveys; 
parents'/guardians  authorization  for 
field  trips;  children's  assessments/ 
observations;  daily  reservation  logs; 
daily  attendance  records,  and  volunteefs 
applications. 

The  system  will  also  contain  FCC 
providers'  license  application;  license, 
and  home  approval  records.' 


F034  AF  SVA  C 
SYSTEM  NAME: 

Child  Development/Youth  Programs 
Records. 

SYSTEM  LOCATION: 

Headquarters  Air  Force  Military 
Personnel  Center,  Directorate  of  Morale 
and  Welfare  Operations,  Randolph  Air 
Force  Base.  Texas  78150-6001,  Major 
Command  Headquarters,  and  each  Air 
Force  installation  with  Child 
Development/Youth  Activities 
programs.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

categories  of  indiviouals  covered  by  the 
system: 

Eligible  children  and  youths  enrolled 
in  Air  Force  Child  Development  or 
Youth  Activities  programs,  their 
parents/guardians,  and  Family  Child 
Care  (FCC)  Providers. 


categories  OF  RECORDS  IN  THE  SYSTEM: 

Enrollment/registration  records; 
record  of  injuries;  medication 
permission  records;  permanent  register; 
staff  and  child  record:  weekly  activity 
plans;  incident  reports;  annual  and 
semiannual  program  reports;  parents/ 
guardians  and  program  surveys; 
parents'/guardians  authorization  for 
testing/field  trips:  student  progress 
reports;  test  results;  forwarding  of 
school  records;  daily  reservation  logs; 
daily  attendance  records,  and  volunteers 
applications. 

"The  system  will  also  contain  FCC 
Providers'  license  application;  license, 
and  home  approval  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  implemented  by  Air  Force 
Instruction  34-701,  Child  Development 
Programs;  and  Air  Force  Instruction  34- 
801,  Youth  Programs. 

PURPOSE(S): 

Used  by  child  development  and  youth 
program  personnel  to  enroll  children/ 
youths  in  the  child  development/youth 
programs;  locate  parents/guardians  in 
case  of  emergency;  monitor  and 
properly  report  injuries  and  accidents; 
receive  documentation  and  permission 
to  dispense  medications;  record  and 
monitor  staff-to-child  ratio;  report 
program  participation  and  activities; 
report  financial  data:  assess  program 
needs:  enroll  and  license  FCC  Providers; 
record,  reserve,  and  monitor  daily 
attendance;  and  maintain  information 
for  waiting  lists. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Records  from  this  system  may  be 
disclosed  to  civilian  physicians  or 
hospitals  in  the  course  of  obtaining 
emergency  medical  attention  for 
children. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  card  stock  records 
maintained  in  file  folders.  Data  will  also 
be  maintained  in  computer  files. 


NCTIMVAMLirY: 

Retrieved  by  family  name  or  FCC 
Providers'  name. 

SAFCaUAMOS: 

Records  are  maintained  in  locked  file 
cabinets,  locked  desk  drawers  or  locked 
offices.  Computers  and. disks  will  be 
stored  in  locked  cabinets  or  locked 
rooms.  Records  are  accessed  by  the 
program  directors,  assistant  directors, 
nmily  day  care  coordinators/out-reach 
wankers  and  clerics/administrative 
personnel  responsible  for  servicing  the 
reoMrds  in  pwfbrmance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know. 


Retained  in  office  files  for  one  year 
after  child/youth  leaves  program  or 
until  parent/FCC  provider  requests 
tmahr  of  records  to  another  base, 
whichever  comes  first.  In  the  event  the 
records  are  not  transfierred,  they  will  be 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Ccnnputer  records  are 
destrojred  by  erasing,  deleting  or 
overwriting. 

STCnM  MANAQCI((8)  AND  A0OIIE8S: 

Chief,  Child  Development  Branch, 
Headquarters  Air  Force  Services 
Agency.  10100  Reunion  Place,  Suite 
402,  San  Antonio,  TX  7821&-4138. 

Child  Development/Youth  Directors 
at  Air  Force  installations  with  Child 
Development/Youth  programs.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

NonncATioN  pnocaMJRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  or  visit  the 
Chief,  Child  Development  Branch. 
Headquarters  Air  Force  Services 
Agency,  10100  Reunion  Place,  Suite 
402,  San  Antonio,  TX  78216-4138,  or 
Child  Development/Youth  Directors  at 
Air  Force  installations  with  Child 
DeveloiMnent/Youth  programs.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

Ine  full  name  of  the  person/provider 
will  be  required  to  determine  if  the 
system  contains  a  record  about  him  or 
her.  A  military  identification  card  or 
drivers  license  will  be  required  as  proof 
of  identity. 

necoro  access  pkoceoures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief,  Child  Development  Branch, 


Headquarters  Air  Force  Services 
Agency,  10100  Reunion  Place,  Suite 
402,  San  Antonio,  TX  78216-4138,  or 
Child  Development/Youth  EHrectors  at 
Air  Force  installations  with  Child 
Development/Youth  programs.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

A  military  identification  card  or 
drivers  license  will  be  reqiiired  as  proof 
of  identity. 

COKTESTMB  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  firom  the  system  manager. 

RECORD  SOURCE  CATEQCRES: 

Information  obtained  bom  parents, 
volimteers,  FCC  applicants,  and 
documentation  by  authorized  child 
development  and/or  youth  activities 
persoimel. 

EXEHPTIONB  CLAMED  FOR  THE  SVSTBM: 

None. 
[PR  Doc.  9B-6421  Filed  3-12-98;  8:45  am] 
■NJJNQ  COM  mwo  o«  r 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO);  Executive  Panel 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Chief  of  Naval  Operations 
Executive  Panel  will  meet  to  conduct 
the  midterm  briefing  of  the  Revolution 
in  Business  Affairs  Task  Force  to  the 
Chief  of  Naval  Operations.  This  meeting 
will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  March  31, 1998,  bom  1:30 
p.m.  to  2:30  p.m. 

ADORESSfS:  The  meeting  will  be  held  at 
the  office  of  the  Chief  of  Naval 
Operations,  2000  Navy  Pentagon, 
Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Graham,  Assistant  for  CNO 
Executive  Panel  Management,  4401 
Ford  Avenue,  Suite  601,  Alexandria, 
Virginia  22302-0268,  telephone  number 
(703) 681-6205. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  purpose  of  this 
meeting  is  to  conduct  the  midterm 


briefing  of  the  Revolution  in  Business 
Affairs  Task  Force  to  the  Chief  of  Naval 
Operations.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  Cact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  the  meeting  be  closed  to  the  public 
because  it  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

Dated:  March  5, 1998. 
Lou  Rjw  Lngevin, 

Lieutenant,  fudge  Advocate  General's  Coqn. 
U.S.  Navy.  AHemate  Federal  Register  Liaison 
Officer. 

[PR  Doc.  98-<458  Piled  3-12-98;  8:45  am] 
■MLUNQ  COOE  aie-FF-u 


DEPARTMENT  OF  ENERGY 

Energy  InfOnnatlon  Administration 

Agenqf  Information  Collection  Under 
Review  by  the  Offlce  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Liformation 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  imder  provisions  of  the 
Paperworic  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulaticms  which  are  to 
be  submitted  imder  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  simimary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  volimtary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  per  year  x 
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estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  E)esk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  N.W., 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Grace  Sutherland, 
Statistics  and  Methods  Group,  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  D.C.  20585.  Mrs. 
Sutherland  may  be  telephoned  at  (202) 
426-1068,  FAX  (202)  426-1081,  or  e- 
mail  at  gsutherl@eia.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  EIA-1605  and  EIA-1605EZ, 
"Voluntary  Reporting  of  Greenhouse 
Gases". 

2.  Energy  Information  Administration, 
OMB  No.  1905-0194,  Extension  of 
Currently  Approved  Collection; 
Voluntary. 

3.  EIA-1605  and  EIA-1605EZ  forms 
are  designed  to  collect  voluntarily 
reported  data  on  greenhouse  gas 
emissions,  achieved  reductions  of  these 
emissions,  and  carbon  fixation.  Data  are 
used  to  establish  a  publicly  available 
database.  Respondents  are  participants 
in  a  domestic  or  foreign  activity  that 
either  reduces  greenhouse  gas  emissions 
or  increases  sequestration. 

4.  Individuals  or  households; 
Business  or  other  for-profit:  Not-for- 
profit  institutions;  Farms;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

5.  6,240  hours  (29.7  hours  per 
response  x  1  response  per  year  x  210 
respondents). 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 


Issued  in  Washington,  D.C,  February  19, 
1998. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer.  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

[FR  Doc.  98-6531  Filed  3-12-98;  8:45  am) 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP9S-1 50-000  and  CP9a-151- 
000] 

Millennium  Pipeline  Company,  L.P. 
Columbia  Gas  Transmission 
Corporation;  Notice  of  Change  of 
Location  for  Scoping  Meeting 

March  9,  1998. 

The  location  for  the  environmental 
scoping  meeting  in  Binghamton,  New 
York,  on  March  18,  1998,  has  been 
changed  from  the  Binghamton  High 
School  to  the  following  facility:  East 
Middle  School,  167  Frederick  Street, 
Auditorium,  Binghamton,  New  York. 

For  further  information,  call  Paul 
McKee,  Office  of  External  Affairs,  at 
(202) 208-1088. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-6491  Filed  3-12-98;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  DR9&-60-000] 

PacificCorp;  Notice  of  Filing 

March  9, 1998. 

Take  Notice  that  PacifiCorp  on 
January  14,  1998,  tendered  for  filing  a 
petition  for  approval  of  a  change  in 
depreciation  rates  for  accounting 
purposes  only.  Copies  of  the  filing  have 
been  served  on  the  Utah  Public  Service 
Commission,  Washington  Public  Service 
Commission,  Idaho  Public  Service 
Commission,  Montana  Public  Service 
Commission,  and  the  Wyoming  Public 
Service  Commission. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 


April  7, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-6486  Filed  3-12-98;  8:45  am] 

BILUNG  CODE  S717-01-4I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  10822-000  and  10823-000] 

Summit  Hydropower;  Notice  of  Site 
Visit  to  Project  Area 

March  9,  1998. 

On  March  27, 1998,  the  Federal 
Energy  Regulatory  Commission  staff 
will  visit  the  Upper  and  Lower 
Collinsville  Projects,  FERC  Project  Nos. 
10822  and  10823,  respectively.  The 
projects  are  located  on  the  Farmington 
River  in  the  Village  of  Collinsville, 
Town  of  Canton,  Hartford  County, 
Connecticut. 

The  site  visit  is  scheduled  to  begin  at 
10:00  a.m.  at  the  Main  Street  entrance 
of  the  Canton  Town  Hall  in  Collinsville, 
Connecticut. 

If  you  have  any  questions  concerning 
this  matter,  please  contact  Mr.  James  T. 
Griffin  at  (202)  219-2799. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-6489  Filed  3-12-98;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-315-001,  CP97-319-000. 
CP9fr-200-000} 

Independence  Pipeline  Company,  ANR 
Pipeline  Company,  National  Fuel  Gas 
Supply  Corporation;  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement  for  the  Proposed 
Independence  Pipeline  Project, 
Request  for  Comments  on 
Environmental  Issues,  and  Notice  of 
Public  Scoping  Meetings  and  Site  Visit 

March  9.  1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
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Environmental  Impact  Statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  construction  and 
operation  of  approximately  473  miles  of 
natural  gas  transmission  pipeline,  three 
new  and  three  modified  compressor 
stations,  metering  and  delivering 
facilities,  other  appurtenant  facilities, 
and  abandonment  of  approximately  39 
miles  of  pipeline  proposed  in  the 
Independence  Pipeline  Project.*  This 
EIS  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowner  whose 
property  will  be  crossed  by  the 
proposed  project,  you  may  be  contacted 
by  a  pipeline  company  representative 
about  the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  may  seek  to  negotiate  a 
mutually  acceptable  agreement  relative 
to  land  use  and  access.  However,  if  the 
project  is  approved  by  the  Commission, 
the  pipeline  has  the  right  to  us  eminent 
domain.  Therefore,  if  negotiations  fail  to 
produce  an  agreement  between  the 
pipeline  company  and  landowner,  the 
pipeline  company  could  initiate 
condemnation  proceedings  in 
accordance  with  state  law.  A  fact  sheet 
addressing  a  number  of  typically  asked 
questions,  including  the  use  of  eminent 
domain,  is  attached  to  this  notice  as 
appendix  1. 

Summary  of  the  Proposed  Pro)ect 

Independence  Pipeline  Company 
(Indepwndence)  wants  to  build  new 
natural  gas  pipeline  transmission 
facilities  in  Ohio  and  Pennsylvania.  The 
facilities  would  provide  transportation 
services  to  shippers  seeking  to  transport 
natural  gas  principally  from  expansion 
projects  destined  for  the  Chicago, 
IlUnois  area  to  the  Leidy,  Pennsylvania 
Hub,  thereby  faciUtating  access  to  gas 
markets  in  Ohio,  Pennsylvania,  and 
throughout  the  Eastern  United  States. 
The  proposed  facilities  would  have  a 
summer  design  delivery  capacity  of 
916.3  thousand  cubic  feet  per  day 
(Mcf/d)  and  a  winter  design  delivery 
capacity  of  1.0  million  cubic  feet  per 
day 

(\^cf/d).  Independence  requests 
Commission  authorization,  in  Docket 
Nos.  CP97-3 15-000,  CP97-3 15-001, 
CP97-320-000,  and  CP97-321-000  to 
construct  and  operate  the  following 
facilities: 


'  Independence  Pipeline  Company.  ANR  Pipeline 
Company,  and  National  Fuel  Gas  Supply 
Corporation's  applications  were  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


•  400.4  miles  of  36-inch-diameter 
pipeline  in  Defiance,  Henry,  Wood, 
Seneca,  Huron,  Ashland,  Wayne,  Stark, 
Summit,  and  Columbian  Counties, 
Ohio,  and  Lawrence,  Butler,  Armstrong, 
Clarion,  Jefferson,  Elk,  Forest,  McLean, 
Cameron,  Potter,  and  Clinton  Counties, 
Pennsylvania.  Of  the  400.4  miles  of 
pipeline,  about  220.9  miles  would  be  in 
Ohio  and  179.5  miles  would  be  in 
Pennsylvania. 

•  Three  new  compressor  stations  with 
a  total  of  80,000  horsepower  (hp)  of 
compression: 

— East  Defiance  Compression  Station 
(30,000  hp)  in  Defiance  County,  Ohio. 

— Cannan  Compression  Station  u5,000 
hp)  in  Wayne  County,  Ohio. 

— Porter  Compression  Station  (15,000 
hp)  in  Clarion  County,  Pennsylvania. 

•  One  pig  launcher  and  receiver 
located  at  the  proposed  Canaan  and 
Porter  Compressor  Stations. 

•  Three  new  meter  stations  located  in 
Defiance  County,  Ohio,  and  Elk  and 
Clinton  Counties,  Pennsylvania. 

•  Other  associated  aboveground 
facilities,  including  six  taps  in  Wood 
(1),  Ashlaad  (1),  Wayne  (2),  and 
Columbiana  (1)  Counties,  Ohio  and 
Lawrence  County,  Pennsylvania  (1). 

•  A  total  of  28  mainline  block  valves, 
16  located  in  the  following  counties  in 
Ohio:  Defiance  (1),  Henry  (1),  Wood  (2), 
Seneca  (2),  Huron  (2),  Ashland  (1), 
Wayne  (2),  Summit  (1),  Stark  (2),  and 
Columbiana  (2);  and  12  located  in  the 
following  counties  in  Pennsylvania: 
Lawrence  (2),  Butler  (1),  Armstrong  (1), 
Clarion  (1),  Jefferson  (2),  Elk  (1), 
McKean  (1),  Cameron  (1),  Potter  (1)  and 
Clinton  (1). 

ANR  Pipeline  Company  (ANR)  wants 
to  expand  its  existing  Michigan  Leg 
South  and  Tieline  facilities  to  provide 
incremental  transportation  between 
Joliet,  Illinois  and  Defiance,  Ohio.  This 
would  allow  ANR's  existing  Northern 
Zone  to  become  an  economical  link 
between  the  Chicago  Hub  and 
Independence's  proposed  pipeline 
facilities.  ANR's  proposed  facilities 
would  have  a  design  delivery  capacity 
of  750  MMcf/d.  ANR  requests 
Commission  authorization,  in  Docket 
No.  CP97-3 19-000,  to  construct  and 
operate  the  following  facilities: 

•  72.4  miles  of  42- and  30-inch- 
diameter  pipeline  loop  extending  from 
Joliet,  IlUnois  to  Defiance,  Ohio: 

— JoUet  Loop — 15.9  miles  of  42-inch- 
diameter  pipeline  in  Kendall  and  Will 
Counties,  Illinois. 

—St.  John  West  Loop — 5.5  miles  of  42- 
inch-diameter  pipeline  in  Will  County 
Illinois  and  Lake  County,  Indiana. 

—St.  John  East  Loop) — 20.9  miles  of  42- 
inch-diameter  pipeline  in  Lake  and 
Porter  Counties,  Indiana. 


— Bridgman  Loop — 16.0  miles  of  30- 

inch-diameter  pipeline  in  Berrien 

County,  Michigan. 
—Defiance  Loop — 14.1  miles  of  30-inch- 

diameter  pipeline  in  Defiance  County, 

Ohio. 

•  15,000  hp  additional  compression 
at  the  existing  Bridgman  Compressor 
Station  in  Berrien  County,  Michigan, 
and  Modifications  not  involving 
compression  change  at  the  existing 
Lagrange  Compressor  Station  in 
Lagrange  County,  Indiana  and  Defiance 
Compressor  Station  in  Defiance  County, 
Ohio. 

•  Associated  aboveground  facilities, 
including  the  installation  of  pig 
receivers  at  the  St.  John  and  Defiance 
Compressor  Stations,  and  at  the  end  of 
the  Bridgman  Loop  facilities  in  Berrien 
County,  Michigan.  Also,  new  pig 
launchers  would  be  installed  at  the  St. 
John  and  Bridgman  Compressor 
Stations,  at  the  begiiming  of  the  Joliet 
Loop  in  Kendall  County,  Illinois,  and  on 
the  Defiance  Loop  in  Defiance  County, 
Ohio. 

National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  wants  to  abandon, 
primarily  by  removal,  three  contiguous 
sections  of  its  existing  natural  gas 
pipeline  facilities  in  Pennsylvania  to 
facilitate  construction  of 
Independence's  proposed  pipeline  in 
that  area.  National  Fuel  would  also 
make  minor  changes  to  its  remaining 
facilities  in  that  area  to  maintain  service 
to  existing  customers.  National  Fuel 
requests  Commission  authorization,  in 
Docket  No.  CP98-200-000,  to: 

•  Abandon  by  removal  13.3  miles  of 
its  12-inch-di*meter  Line  K,  from 
Eshbaugh  to  Eldred  in  Clarion  and 
Jefferson  Counties,  Pennsylvania. 

•  Abandon  by  removal  8.6  miles  of  its 
12-inch-diameter  Line  C  and  22-inch- 
diameter  Line  K-197,  from  Eldred  to 
Overbeck  in  Jefferson  County, 
Pennsylvania. 

•  Abandon  by  removal  17.4  miles  of 
its  12-inch-diameter  Line  C  and  22-inch- 
diameter  Line  K-197,  from  Overbeck  to 
Lamont  in  Jefferson,  Elk  and  Forest, 
Counties,  Pennsylvania. 

•  Relocate  taps,  regulator  stations, 
and  inlet  piping  from  Line  C  to  Line  K, 
and  install  gas  heaters  and  pipeline 
jumpers,  in  Jefferson  and  Elk  Counties, 
Pennsylvania. 

•  Perform  an  automation  upgrade  at 
its  existing  Knox  Compressor  Station  in 
JeffCTSon  County,  Pennsylvania. 

A  general  location  map  of  the  project 
facilities  is  shown  in  appendix  2. 

Land  Requirements  for  Constructioa 

Construction  of  Independence's 
proposed  facilities  would  affect  a  total 
of  about  3,702  acres.  Of  this  total,  about 
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3,640  acres  would  be  disturbed  by 
construction  of  the  pipeline.  The 
remaining  62  acres  would  be  disturbed 
by  construction  and  operation  of  the 
three  compressor  stations  and  two  meter 
stations.  Mainline  valves  would  be  built 
within  or  adjacent  to  Independence's 
permanent  right-of-way.  Extra  work 
areas  would  be  needed  for  pipe 
installation  at  roads,  raib-oads, 
waterbody  and  wetland  crossings, 
additional  topsoil  storage,  pipe  and 
equipment  yards,  and  access  roads. 
Approximately  209.7  miles  (52  percent) 
of  the  new  pipeline  would  be  installed 
adjacent  to  or  within  existing  rights-of- 
way.  Independence  would  generally  use 
a  75-  to  lOO-foot-wide  construction 
right-of-way.  Following  construction 
and  restoration  of  the  right-of-way  and 
temporary  work  spaces,  Independence 
would  retain  a  50-foot-wide  permanent 
pipeline  right-of-way.  Existing  land  uses 
on  the  remainder  of  the  disturbed  areas, 
as  well  as  most  land  uses  on  the 
permanent  right-of-way,  would  be 
allowed  to  continue  following 
construction.  Total  land  requirements 
for  the  permanent  right-of-way  would  be 
about  2,426  acres. 

Construciton  of  ANR's  proposed 
facilities  would  affect  a  total  of  about 
1,222  acres.  Of  this  total,  about  1,124 
acres  would  be  disturbed  by 
construction  of  the  pipeline  loops.  The 
remaining  98  acres  would  be  disturbed 
by  extra  work  areas,  contractor  yards, 
and  access  roads.  Approximately  63.7 
miles  (88  percent)  of  the  new  pipelines 
loops  would  be  installed  adjacent  and 
parallel  to  the  existing  mainline.  ANR 
would  deviate  from  existing  mainline  in 
several  locations  to  avoid  environmental 
or  engineering  constraints.  Construction 
of  the  pipeline  loops  would  require  a 
75-  to  145-foot-wide  construction  right- 
of-way.  ANR  would  retain  a  35-  to  50- 
foot-wide  permanent  pipeline  right-of- 
way.  Existing  land  uses  on  the 
remainder  of  the  disturbed  areas,  as  well 
as  most  land  uses  on  the  permanent 
right-of-way,  would  be  allowed  to 
continue  following  construction.  Total 
land  requirements  for  the  permanent 
right-of-way  would  be  about  291  acres. 

Removal  of  National  Fuel's  Lines  K, 
C,  and  K-197,  and  modifications  to  its 
existing  taps  and  regulator  stations 
would  be  entirely  within  National 
Fuel's  existing  rights-of-way,  and 
entirely  within  the  construction  work 
areas  that  would  be  affected  by 
construction  of  the  Independence 
Pipeline.  National  Fuel's  proposed 
facilities  would  affect  a  total  of  about 
319  acres. 


The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  The  EIS  we  are  preparing  will 
give  the  Commission  the  information  to 
do  that.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  the  proposals. 
We  call  this  "scoping".  The  main  goal 
of  the  scoping  process  is  to  focus  the 
analysis  in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
wrill  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  We  encourage 
state  and  local  government 
representatives  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern.  Local  agencies  are 
requested  to  provide  information  on 
other  projects,  either  ongoing  or 
planned,  which  might  conflict  with,  or 
have  cumulative  efects  when 
considered  in  combination  with,  the 
Independence  Pipeline  Project. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  pages  8  and  9  of  this  Notice. 

Currently  Identified  Environmental 
Issues 

We  have  identified  a  number  of  issues 
based  upon  our  preliminary  review  of 
the  proposed  facilities,  the 
environmental  information  provided  by 
Independence,  ANR,  National  Fuel,  and 
interested  parties.  Some  of  these  issues 
are  listed  below.  Keep  in  mind  that  this 
is  a  preliminary  list,  and  is  not  a 
complete  list  of  site-specific  issues.  We 
may  add  to,  subtract  from,  or  change  the 
list  of  issues  based  on  your  comments 
and  our  analysis. 

•  Geology  and  Soils: 
— Temporary  and  permanent  impact  on 

Krime  farmland  soils, 
lixing  of  topsoil  and  subsoil  during 

construction. 
— Crossing  of  agricultural  drainage 

systems. 
— Compaction  of  soil  by  heavy 

equipment. 
— Crossing  of  reclaimed  and  operating 

strip  mines  and  abandoned  deep  coal 

mines. 
— Crossing  of  East  Ohio  Gas  Company 

Storage  Fields. 
— Effect  of  blasting  during  trench 

excavation. 
— Erosion  control  and  restoration  of  the 

right-of-way. 


•  Water  Resources: 

— Crossing  of  786  perennial  and 

intermittent  waterbodies. 
— Crossing  of  7  perennial  waterbodies 

over  100  feet  wide,  including  Des 

Plain,  St.  Joseph,  Dowagiac, 

Allegheny,  and  Clarion  Rivers,  and 

Slippery  Rock  and  Kettle  Creeks. 
— Effect  on  water  supplies,  including  57 

private  wells  within  150  feet  of  the 

construction  work  area. 
— Potentially  contaminated  sediments  at 

waterbody  crossings,  including 

Middle  Fork  of  Little  Beaver  Creek  in 

Columbiana  County,  Ohio. 

•  Vegetation  and  Wildlife: 

— Crossing  of  135  acres  of  wetlands 
(totaling  13.7  miles). 

— Clearing  of  about  1,290  acres  of  forest 
(totaling  169.6  miles)  and  removal  of 
stumps,  timber,  and  slash. 

— Effect  of  construction  on  wildlife  and 
fisheries  habitat. 

— Effect  on  federally  listed  endangered 
and  threatened  species,  including 
bald  eagle,  Indiana  bat,  copf)er-belly 
watersnake,  clubshell  mussel, 
northern  riffleshell  mussel,  northern 
monkshood,  purple  cats  paw,  and 
eastern  prairie  fringed  orchid. 

•  Cultural  Resources: 

— Impact  on  historic  and  prehistoric 

sites. 
— Native  American  and  tribal  concerns. 

•  Land  Use; 

— Use  of  eminent  domain  to  acquire 

rights-of-way. 
— Impact  on  crop  production. 
— Proximity  to  schools  and  residential 

developments. 
— ^Effect  on  45  residences  within  50  feet 

of  the  construction  work  area. 
— Crossings  of  septic  Helds  and  drains. 
— Effect  on  local  roads. 
— Crossing  of  scenic  highways, 

including  State  Routes  424  and  65  in 

Ohio. 
— Effect  on  Canton-Akron  regional 

airport,  Summit  County,  Ohio,  and 

Willard  Airport,  Huron  County,  Ohio. 
— Control  of  unauthorized  access  to 

rights-of-way. 

•  Recreation  and  Public  Interest 
Areas: 

— Crossing  of  hiking  trails,  including  the 
North  Country  National  Trail  System 
in  Ohio  and  Pennsylvania,  and  the 
Buckeye  Trail  in  Ohio. 

— Crossing  of  the  Allegheny  National 
Forest  in  Permsylvania. 

— Crossing  of  the  Allegheny  National 
Forest  in  Pennsylvania. 

— Crossing  of  Illinois  and  Michigan 
Canal  in  Illinois;  Independence  Dam 
State  Park  in  Ohio;  Clear  Creek, 
McConneir  Mill,  and  Elk  State  Parks 
in  Pennsylvania;  and  Elk,  Sproul,  and 
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Susquehannock  State  Forests  in 
Pennsylvania. 

— Crossing  of  Channahon  Community 
Park  in  Illinois,  Plum  Grove  Reserve 
in  Illinois/Indiana,  Deep  River  County 
Park  in  Indiana,  and  F.H.  Dutlinger 
Preserve  in  Pennsylvania. 

—Crossing  of  one  river  included  on  the 
National  Wild  and  Scenic  River 
System  (Little  Beaver  Creek,  in 
Coliunbiana  County,  Ohio). 

— Crossing  of  state  designated  or 
proposed  wild,  scenic,  and 
recreational  rivers,  including  Maumee 
and  Sandusky  Rivers  in  Ohio,  and 
Allegheny  and  Clarion  Rivers  and 
Slippery  Rock  and  Kettle  Creeks  in 
Pennsylvania. 

•  Socioeconomics: 

— ^Impact  on  property  values. 

— Efiect  of  construction  workforce  on 

demands  for  services  in  surrounding 

areas. 

•  Air  Quality  and  Noise: 

— Impact  on  local  air  quality  during 
construction,  and  regional  air  quality 
during  operation,  of  pipelines  and 
compreesor  stations. 

— Noise  impact  on  nearby  areas  from 
construction  and  operation  of 
pipelines  and  compressor  stations. 

•  Reliability  and  Safety: 

— ^Assessment  of  hazards  associated 
with  national  gas  pipelines,  including 
placement  in  vicinity  of  schools  and 
residential  developments. 


•  Cumulative  Impact: 

— Assessment  of  the  combined  effect  of 
the  proposed  project  with  other 
projects  which  have  been  or  may  be 
proposed  in  the  same  region  and 
similar  time  frame. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resoiuce 
areas.  A  number  of  alternatives  have 
been  identified  to  date,  both  in  filings 
made  by  the  applicants  and  in 
comments  received.  We  v^ll  evaluate  all 
feasible  alternatives  identified. 

Our  independent  analysis  of  the 
issues  v«ll  be  in  a  Draft  EIS  which  will 
be  mailed  to  Federal,  state,  and  local 
agencies,  public  interest  groups, 
interested  individuals,  ejected 
landowners,  newspapers,  libraries,  and 
the  Commission's  omcial  service  list  for 
these  proceedings.  A  45-day  comment 
period  will  be  allotted  for  review  of  the 
Draft  EIS.  We  will  consider  all 
comments  on  the  Draft  EIS  and  revise 
the  document,  as  necessary,  before 
issuing  a  Final  EIS.  The  Final  EIS  will 
treat  all  comments  received  on  the  Draft 
EIS. 

Public  Participation  and  Scoping 
Meetings 

You  can  make  a  difference  by  your 
specific  comments  or  concerns  about 


the  project.  By  becoming  a  commentor. 
your  concerns  will  be  addressed  in  the 
EIS  and  considered  by  the  Commission. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes  or  compressor  station 
sties),  and  measures  to  avoid  or  lessen 
environmental  impact.  The  mora 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Referenae  Docket  Nos.  CP97-315- 
001,  CP97-319-000.  and  CP98-20(>- 
000. 

•  Send  two  copies  of  your  comments 
to:  David  P.  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE..  Washington.  DC 
20426; 

•  Label  one  copy  for  the  attention  of 
the  Environmental  Review  and 
Compliance  Branch,  PR-ll.l. 

•  Please  mail  your  comments  so  that 
they  will  be  received  in  Washington.  DC 
on  or  before  April  29, 1998. 

In  addition  to  or  in  lieu  of  sending 
written  comments,  you  are  invited  to 
attend  one  or  more  of  the  six  public 
scoping  meetings  being  held  in  the 
project  area.  An  additional  meeting(s) 
may  be  held  in  July  or  August.  Meetings 
will  be  held  at  the  following  times  and 
locations: 


Data 


Tuesday,  April  7,  1998  

Wedneaday,  April  8,  1998  .. 

Monday,  April  20, 1998  

TuewJay,  April  21, 1998  .._. 
Wednesday,  April  22,  1998 
Thursday,  April  23.  1998  .... 


Time 


7.00  p.m 
7:00  p.m 
7:00  p.m 
7:00  p.m  , 
7:00  p.m  . 
7:00  p.m  . 


Location 


Joliet  Central  High  School,  Little  Thertre.  Comer  of  Van  Buran  and  Heriomer,  (815) 

727-6743,  Joliet,  Illinois  60432. 
Buchanan  High  School  Auditortum,  401  W.  Chicago,  (616)  695-8403.  Buchanan. 

Michigan  49107. 

Trffin  Columbian  High  School  Audrtorium.  300  South  Monroe  Street.  (419)  447-6331 

Tiffin,  Ohio  44883. 
Hoover  High  School,  Hoover  Hail,  525  Seventh  Street,  NE,  (330)  497-5600,  North 

Canton,  Ohio  44720. 
Butter  Intermedate  High  School  Auditorium,  551  Fairground  Hil  Road,  (724)  287- 

8721.  Butler,  Pennsylvania  16001. 
Royal  Inn.  US  Route  219  Boot  Jack  Road,  (814)  77»-3153,  Ridgeway,  Pennsylvania 

15853. 
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The  purpose  of  the  scoping  meetings 
is  to  obtain  input  from  state  and  local 
governments  and  from  the  public. 
Federal  agencies  have  formal  channels 
for  input  into  the  Federal  process 
(including  separate  meeting  where 
appropriate).  Federal  agencies  are 
expected  to  file  their  written  comments 
directly  with  the  FERC  and  not  use  the 
scoping  meetings  for  this  purpose. 

Independence,  ANR.  and  National 
Fuel  will  be  invited  to  present  a 
description  of  their  proposals.  Interested 
groups  and  individuals  are  encouraged 
to  attend  the  meetings  and  present  oral 
comments  on  the  environmental  issues 


which  they  believe  should  be  addressed 
in  the  Draft  EIS.  A  transcript  will  be 
made  of  the  meetings  and  will  be  made 
part  of  the  Commission's  record  in  this 
proceeding.  Written  comments  and  oral 
comments  will  be  treated  equally  in  our 
review. 


We  are  asking  a  number  of  Federal 
agencies  to  indicate  whether  they  wish 
to  cooperate  with  us  in  the  preparation 
of  the  EIS.  These  agencies  may  choose 
to  participate  once  they  have  evaluated 
each  proposal  relative  to  their  agencies' 


responsibilities.  The  list  of  agencies  is 
provided  in  appendix  3.' 

On  the  above  dates  we  will  also  be 
conducting  limited  site  visits  to  the 
project  area  in  the  vicinity  of  each 
scoping  meeting  location.  Anyone 
interested  in  participating  in  the  site 
visit  may  contact  the  Commission's 
Office  of  External  Affaire,  identified  at 


'The  appendic#s  referenced  in  this  notice  are  noj 
being  printed  in  the  Fadenl  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street. 
NE.,  Washington,  DC  20426,  Room  2A  or  call  (202) 
208-1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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the  end  of  this  notice,  for  more  details 
and  must  provide  their  own 
transportation. 

Becoming  an  Intervenof 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding,  known  as  an  "intervener". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  to  all  other  parties  on 
the  Commission's  service  lists  for  these 
proceedings.  If  you  want  to  become  an 
intervener  you  must  file  a  Motion  to 
Intervene  according  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  (see 
appendix  4).  Only  intervenors  have  the 
right  to  seek  rehearing  of  the 
Commission's  decision. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed, 
having  ended  February  23, 1998. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  However,  you  do  not  need 
intervener  status  to  have  your 
comments  considered. 

Environmental  Mailing  List 

Anyone  offering  scoping  comments 
will  be  automatically  kept  on  our 
environmental  mailing  list  for  the 
project.  If  you  do  not  want  to  offer 
comments  at  this  time  but  still  want  to 
keep  informed  and  receive  copies  of  the 
Draft  and  Final  EISs,  please  return  the 
Environmental  Mailing  List  Information 
(appendix  5).  If  you  do  not  return  the 
card  you  will  be  taken  off  the  mailing 
list. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs  at  (202)  208-1088. 
David  P.  Boergers, 
Acting  Secretary. 
(FR  Doc.  98-6524  Filed  3-12-98;  8:45  am) 
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DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application  and 
Preliminary  Draft  Environmental 
Assessment  (PDEA) 

March  9. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  New 
License. 

b.  Project  No.:  420-000. 

c.  Applicant:  Ketchikan  Public 
Utilities,  City  of  Ketchikan,  Alaska. 

d.  Name  of  Project:  Ketchikan  Lakes 
Hydroelectric  Project. 

e.  Location:  Partially  within  the 
Tongass  National  Forest,  on  Ketchikan 
and  Granite  Creeks,  east  of  the  city  of 
Ketchikan,  Alaska. 

f.  Applicant  Contact:  Mr.  Ron  Settje, 
Ketchikan  Public  Utilities,  2930  Tongass 
Avenue,  Ketchikan,  Alaska  99901,  (907) 
225-1000  (ext.  388). 

Send  Comments  to:  Mr.  Larry  Keith, 
Greystone,  5231  South  Quebec  Street, 
Greenwood  Village,  Colorado  80111, 
(303)  850-0930. 

g.  FERC  Contact:  Charles  Hall  (202) 
219-2853. 

h.  Ketchikan  Public  Utilities  mailed  a 
copy  of  the  PDEA  and  Draft  License 
Application  to  interested  parties  en 
March  3.  The  Commission  received  a 
copy  of  the  PDEA  and  Draft  License 
Application  on  March  4. 

i.  As  discussed  in  the  Commission's 
September  18, 1996  letter  to  all  parties, 
with  this  notice  we  are  soliciting 
preliminary  terms,  conditions,  and 
recommendations  for  the  PDEA  and 
comments  en  the  draft  license 
application. 

j.  All  comments  on  the  PDEA  and 
draft  license  application  for  the 
Ketchikan  Lakes  Project  should  be  sent 
to  the  address  noted  above  in  item  (f) 
with  one  copy  filed  with  the 
Commission  at  the  following  address: 
David  P.  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission, 
Dockets— Room  lA,  888  First  Street. 
Washington,  DC  20426. 

All  comments  must  (1)  bear  the 
heading  "Preliminary  Comments", 
"Preliminary  Recommendations", 
"Preliminary  Terms  and  Conditions",  or 
"Preliminary  Prescriptions";  and  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application.  Any  party  interested  in 
commenting  must  do  so  before  June  3, 
1998. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 


Preservation  Officer  (SHPO),  as  required 
by  Section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 
David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc.  98-6487  Filed  3-12-98;  8:45  am) 
BILLINQ  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

March  9, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2232-349. 

c.  Date  Filed:  September  22, 1997. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Project:  Catawba-Wateree 
Project. 

f.  Location:  Gaston  County,  Mount 
Holly,  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.  Mark 
Oakley,  Duke  Power  Company,  P.O.  Box 
1006  (EC12Y),  Charlotte.  NC  28201- 
1006,  (704)  382-5778. 

i.  FEflC  Contact;  Allyson  Lichtenfels, 
(202) 219-3274. 

j.  Comment  Date:  April  20, 1998. 

k.  Description  of  the  Filing:  The 
licensee  filed  a  revised  exhibit  K-7-B 
drawing  to  indicate  removal  of  an  island 
from  the  Catawba-Wateree  Project 
boundary.  The  island  is  located  within 
the  Catawba  River  approximately  four 
and  one-half  miles  downstream  of  the 
Mountain  Island  Dam.  The  revised 
project  boundary  is  based  on  an  updated 
survey  reflecting  the  filling  of  the  canal 
which  created  the  island.  The  land 
proposed  to  he  removed  lies  entirely 
outside  or  up-slope  of  the  570-feot 
contour  pond  elevation  of  Lake  Wylie. 
A  0.41  -acre  parcel  of  land  is  to  be 
conveyed  to  Squires  Enterprises,  Inc.,  in 
exchange  for  a  1.52-acre  parcel  of  land 
to  be  conveyed  to  Duke  Power 
Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 


UMI 


In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Bocfgera, 
Acting  Secretary. 
IFR  Doc.  98-6488  Filed  3-12-98;  8:45  am) 

StLUNQ  OOOE  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Proceeding  Pursuant  to 
Reserved  Authority  To  Determine 
Whether  Modifications  to  License  Are 
Appropriate 

March  9,  1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Action:  Proceeding 
pursuant  to  reserved  authority  to 
determine  whether  modifications  to 
license  are  appropriate. 

b.  Project  No.:  4718-010. 


c.  License  Issued:  December  8,  1982. 

d.  Licensee:  Southern  New  Hampshire 
Hydroelectric  Development 
Corporation. 

e.  Name  of  Project:  Cocheco  Falls. 

f.  Location:  Cocheco  River,  Dover, 
New  Hampshire. 

g.  Authorization:  Anicle  11  of  the 
project. 

h.  Licensee  Contact:  Mr.  John 
Webster,  Southern  New  Hampshire 
Hydroelectric  Development 
Corporation,  P.O.  Box  178,  South 
Berwick,  ME  03908. 

i.  FERC  Contact:  Robert  Grieve,  (202) 
219-2655. 

j.  Comment  Date:  April  11, 1998. 

k.  Description  of  Proceeding:  The 
Commission  has  initiated  a  proceeding 
to  determine  if  reserved  authority  under 
article  H  of  the  project  hcense  should 
be  used  to  require  modifications  to  the 
project.  On  September  25,  1995,  the 
New  Hampshire  Department  of  Justice 
filed  New  Hampshire  Fish  and  Game 
Department's  (FGD)  petition  to  revise 
the  license  for  the  Cocheco  Falls  Project 
with  respect  to  upstream  and 
downstream  fish  passage.  In  the 
petition,  the  FGD  requested  that  a 
proceeding  be  initiated  to  require  the 
licensee  to  modify  the  upstream  and 
downstream  fish  passage  facilities  and 
trash  boom  and  to  extend  the  schedule 
of  operation  of  the  passage  facilities.  On 
August  30,  1996,  Commission  staff 
forwarded  its  preliminary  analysis  to 
the  licensee,  the  New  Hampshire 
Department  of  Justice  and  the  FGD. 
Comments  were  received  from  each 
entity  and  the  U.S.  Fish  and  Wildhfe 
Service. 

Commission  staff  concluded  in  the 
preliminary  analysis  that  modifications 
to  the  fish  passage  facilities  and  their 
operating  schedules  are  warranted, 
along  with  a  plan  to  correct  trash  boom 
problems. 

Copies  of  the  New  Hampshire 
Department  of  Justice  petition  and 
Commission  staffs  preliminary  analysis 
may  be  obtained  from  the  Commission's 
public  file  in  this  proceeding. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  and  "PROTEST", 
or  "MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Conimission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boeigers, 
Acting  Secretory. 
[FR  Doc.  98-6490  Filed  3-12-98;  8:45  am) 

BILLING  COOE  917-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY     I 

[FRL-6977-2J 

Proposed  Settlement  Agreement, 
Clean  Air  Citizen  Suit 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  £unended 
("Act"  or  "CAA").  42  U.S.C.  7413(gJ, 
notice  is  hereby  given  of  a  proposed 
partial  consent  decree,  which  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Columbia  by  the 
United  States  District  Court  of  Columbia 
by  the  United  States  Environmental 
Protection  Agency  ("EPA")  on  February 
27, 1998,  to  address  a  lawsuit  filed  by 
the  Sierra  Club.  This  lawsuit,  which  was 
filed  pursuant  to  section  304(a)  of  the 
Act,  42  U.S.C.  7604(a).  addresses  EPA's 
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alleged  failure  to  meet  a  mandatory 
deadline  under  section  202(i)(2)(B)  of 
the  Act,  42  U.S.C.  752l(i)(2)(B),  which 
concerns  a  study  and  report  to  Congress 
regarding  whether  EPA  should  require 
further  reductions  in  emissions  from 
light-duty  vehicles  and  light-duty 
trucks.  The  proposed  partial  consent 
decree  provides,  in  part,  that  "Injo  later 
than  July  15, 1998,  the  Administrator 
shall  sign  a  letter  transmitting  a  report 
to  Congress  containing  the  results  of  the 
study  described  by  CAA  section 
202(i)(l)  and  (2),  42  U.S.C.  7521(i)(l) 
and  (2).  Within  five  business  days 
thereafter,  EPA  shall  deliver  to  Congress 
such  letter  and  report." 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
consent  decree  from  persons  who  were 
not  named  as  parties  or  intervenors  to 
the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
partial  consent  decree  if  the  comments 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  following  the 
comment  period,  that  consent  is 
inappropriate,  the  final  partial  consent 
decree  will  establish  a  deadline  for 
specific  actions  under  section 
202(i)(2)(B)oftheAct. 

A  copy  of  the  proposed  partial 
consent  decree  was  lodged  with  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia  for  February 
27, 1998.  Copies  are  also  available  from 
Phyllis  J.  Cochran,  Air  and  Radiation 
Division  (2344),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  260-7606.  Written 
comments  should  be  sent  to  Michael  J. 
Horowitz  at  the  address  above  and  must 
be  submitted  on  or  before  April  13, 
1998. 

Dated:  March  6, 1998. 
Scott  C.  Fulton, 
Acting  General  Counsel. 
[FR  Doc.  98-6537  Filed  3-12-98;  8:45  am) 

BILUNG  CODE  6660-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5977-3] 


Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit;  Consent 
Decree  Setting  Deadlines  for  Issuance 
of  Regulations  or  Control  Techniques 
Guidelines  Under  CAA  Section  183(e) 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement; 

request  for  public  comment. 

SUPyiMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
(the  "Act"),  42  U.S.C.  7413(g),  the 
United  States  Environmental  Protection 
Agency  (the  "EPA")  hereby  gives  notice 
of  a  proposed  consent  decree,  which 
EPA  lodged  with  the  United  States 
District  Court  for  the  District  of 
Columbia  on  February  20, 1998,  to 
address  a  lawsuit  filed  by  the  Sierra 
Club.  The  Sierra  Club  filed  this  lawsuit 
pursuant  to  section  304(a)  of  the  Act,  42 
U.S.C.  7604(a),  to  address  EPA's  alleged 
failure  to  meet  a  mandatory  deadline 
under  section  183(e)  of  the  Act,  42 
U.S.C.  7511b(e),  which  concerns 
issuance  of  rules  or  control  techniques 
guidelines  to  reduce  emissions  of 
volatile  organic  compounds  from 
consumer  or  commercial  products.  The 
proposed  consent  decree  provides,  in 
part,  the  EPA  shall  issue  either  rules  or 
control  techniques  guidelines  for  certain 
categories  of  consumer  or  commercial 
products  as  follows:  (1)  August  15, 
1998,  for  consumer  products;  (2)  August 
15,  1998,  for  autobody  refinishing 
coatings;  (3)  August  15, 1998,  for 
architectural  coatings;  (4)  December  1 , 
1998,  for  wood  refinishing  coatings;  (5) 
December  1, 1998,  for  aerospace 
coatings;  and  (6)  December  1, 1998,  for 
shipbuilding  and  ship  repair  coatings. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  pubUcation  of  this 
notice,  EPA  will  accept  vmtten 
comments  relating  to  the  proposed 
consent  decree  ft-om  persons  who  were 
not  named  as  parties  or  intervenors  to 
the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
consent  decree  if  the  comments  disclose 
facts  or  considerations  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Unless 
EPA  or  the  Department  of  Justice 
determines,  following  the  comment 
period,  that  consent  is  inappropriate, 
the  final  consent  decree  will  establish 
deadlines  for  specific  actions  under 
section  183(e)  of  the  Act. 


EPA  lodged  a  copy  of  the  proposed 
consent  decree  with  the  Clerk  of  the 
United  States  District  Court  for  the 
District  of  Columbia  on  February  20, 
1998.  Copies  are  also  available  fix)m 
Phyllis  J.  Cochran,  Air  and  Radiation 
Law  Office  (2344),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  260-7606.  Written 
comments  should  be  sent  to  Geoffrey  L. 
Wilcox  at  the  address  above  and  must 
be  submitted  on  or  before  April  13, 
1998. 


Dated:  March  6. 1998. 
Scott  C.  Fulton, 

Acting  General  Counsel. 

IFR  Doc.  98-6538  Filed  3-12-98;  8:45  am] 

BILLING  COOE  6&aO-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6489-7] 

Environmental  Impact  Statements; 
Notice  of  AvailatHlity 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  March  02, 1998  through  March  06. 
1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980063,  DRAFT  EIS,  FHW,  WA. 
A-104/Edmonds  Crossing  Project, 
Connecting  Ferries,  Bus  and  Rail, 
Funding,  NPDESs  Permit,  COE 
Section  10  and  404  Permit,  City  of 
Edmonds,  Snohomish  County,  WA, 
Due:  April  27,  1998,  Contact:  Gene 
Fong  (360)  753-2120. 

EIS  No.  980064,  FINAL  EIS,  AFS,  UT, 
Spruce  Ecosystem  Recovery  Project, 
Implementation.  Dixie  National 
Forest,  Cedar  City  Ranger  District. 
Iron  County,  UT,  Due:  April  13,  1998. 
Contact:  Ronald  S.  Wilson  (435)  865- 
3200. 

EIS  No.  980065,  DRAFT  EIS,  FHW,  MO. 
MO-50/West-Central  Corridor 
Location  Study,  Transportation 
Improvements,  Sedallia  to  St.  Martins, 
Pettis,  Cooper,  Morgan  and  Moniteau 
and  Cole  Counties,  MO,  Due:  April 
27,  1998,  Contact:  Don  Newroan  (573) 
636-7104. 
EIS  No.  980066.  DRAFT  EIS,  COE,  WV, 
Bluestone  Lake  Dam  Safety  Assurance 
Project,  Modifications  to  withstand 
the  Probable  Maximum  Flood,  (PMF) 
Huntington  District,  Summer  County, 
WV,  Due:  April  27, 1998,  Contact:  A. 
Benjamin  Borda  (304)  529-5712. 
EIS  No.  980067,  DRAFT  EIS.  AFS,  VT. 
Sugarbush  Ski  Resort  Project, 


Improvements  and  Development, 
Special-Use-Peimit,  Green  Mountain 
National  Forest,  Rochester  Range 
District,  Fayston  and  Warren. 
Washington  County,  VT,  Due:  April 
27. 1998,  Contact:  Bob  Bayer  (802) 
362-2307. 

EIS  No.  980068,  FINAL  EIS,  NFS,  AS, 
National  Park  of  American  Samoa, 
Implementation,  General  Management 
Plan.  Islands  of  Tutulla,  Ta'u  and  Ofu, 
Territory  of  American  Samoa,  Due: 
April  13, 1998,  Contact:  Alan 
Schmierer  (415)  427-1441. 

EIS  No.  980069,  DRAFT  EIS,  COE,  MD. 
Ocean  City.  Maryland  and  Assateaque 
Island  Project,  Implementation, 
Vicinity  Water  Resources  Feasibility 
Study,  Town  of  Ocean  City,  Worcester 
Coimty.  MD.  Due:  April  27, 1998, 
Contact:  Michele  A.  Bistang  (410) 
962-4934. 

Dated:  March  10, 1998. 
lAnUiam  D.  Dicksnon. 

Director,  NEPA  Complinnce  Division,  Office 

of  Federal  Activities. 

(PR  Doc.  98-6565  Filed  3-12-98;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6488-8] 

Environmental  Imfjact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  February  23, 1998  Through 
February  27, 1998  pursuant  to  the 
Envirorunental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Pohcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  OFFICE  OF 
FEDERAL  ACnVITIES  AT  (202)  564- 
7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  11,  1997  (62  FR  16154). 

Draft  EISs 

ERP  No.  D-AFS-E65050-MI  Rating 
EC2,  Porter  Creek  Recreational  Lake  and 
Complex,  Implementation,  Homochitto 
National  Forest,  Homochitto  Ranger 
District,  Franklin  County,  MI. 

Summary:  EPA  expressed 
environmental  concerns  about  loss  of 
floodplain  resources  and  water  quality 
problems  from  potential  sewage 
discharge. 

ERP  No.  D-AFS-L65297-AK  Rating 
EC2,  Indian  River  Timber  Sales(s) 
Project,  Implementation,  Tongass 


National  Forest.  Chatham  Area,  Sitka 
and  Hoonah  Ranger  Districts,  COE 
Section  10  and  404  Permit,  NPDES  and 
Coast  Guard  Bridge  Permit.  Chichagof 
Island.  AK. 

Summary:  EPA  expressed 
environmental  concerns  with  mitigation 
strategies  and  made  recommendations 
for  improving  those  strategies.  EPA 
recommended  that  all  log  transfer 
facilities  be  designed  and  operated  in  a 
manner  that  allows  for  direct  transfer  of 
logs  from  land  to  barge.  EPA  also 
recommended  that  the  project  area 
watershed  analysis,  dive  report  and 
wetland  delineation  be  included  in  the 
final  EIS. 

ERP  No.  D-FHW-C40142-NY  Rating 
EC2,  S-20/Broadway  (Transit  Road  to 
Lancaster  East  Village  Line) 
Reconstruction,  Funding,  COE  Section 
10  and  404  Permit,  in  the  Villages  of 
Depew  and  Lancaster,  Erie  County,  NY. 

Summary:  EPA  requested  that  the 
final  EIS  provide  air  quality  analysis 
which  demonstrates  that  Phase  n  will 
conform  to  the  state  implementation 
plan  as  well  as  a  commitment  to 
characterize  and  plan  for  the  disposal  of 
contaminated  waste.  EPA  also  requests 
that  the  final  EIS  address  mitigation  for 
adverse  effects  to  historic  or  cultural 
resources. 

ERP  No.  D-FHW-K40229-HI  Rating 
E02,  Saddle  Road  (HI-200) 
Improvements  between  Mamalahoa 
Highway  HI-190)  to  Milepost  6  near 
Hilo,  Funding.  NPDES  and  COE  Section 
404  Permit.  Hawaii  County,  HI. 

Summary:  EPA  Region  9  raised 
environmental  objections  to  the  build 
alternative.  EPA  suggested  that  other 
alternatives  be  examined  and  raised 
concerns  with  the  alternatives  analysis, 
impacts  to  water  resources,  and  indirect 
and  cumulative  effects  of  the  project. 

ERP  No.  D-USA-C11014-NY  Rating 
EC2,  Seneca  Army  Depot  Activity 
Disposal  and  Reuse,  Implementation, 
Seneca  County  and  the  City  of  Geneva, 
Ontario  County,  NY. 

Summary:  EPA  expressed 
environmental  concerns  about  ground 
water  contamination  remediation,  and 
impacts  to  wetlands  and  cultural 
resources. 

ERP  No.  I>-USA-E11042-AL  Rating 
EC2,  Fort  McClellen  (Main  Post) 
Disposal  and  Reuse,  Implementation, 
Calhoun,  Cleburne,  Randolph,  Clay, 
Talledega.  St.  Clair,  Etowah  and 
Cherokee  Counties,  AL. 

Summary:  EPA  has  environmental 
concerns  with  the  preferred  alternative 
based  on  the  unknowns  associated  with 
its  potential  environmental  impacts. 
Additional  information  will  need  to  be 
developed  to  determine  the  actual  long- 


term  consequences  of  this  more 
intensive  reuse  option. 

ERP  No.  D-USN-K11083-CA  Rating 
EC2,  Hunters  Point  (Former)  Naval 
Shipyard  Ehsposal  and  Reuse, 
Implementation,  City  of  San  Francisco, 
San  Francisco  County,  CA. 

SUMMABY:  EPA  requested  additional 
information  on  project  description, 
alternatives  land  use  compatibility,  air 
quality  cumulative  impacts,  hazardous 
wastes  and  environmental  justice 
analysis.  In  particular,  we  are  concerned 
by  a  general  lack  of  specificity  in  the 
draft  EIS/EIR. 

ERP  No.  D-USN-K11086-CA  Rating 
EC2.  US  Pacific  Fleet  F/A  18  E/F 
Aircraft  for  Development  of  Facilities  to 
Support  Basing  on  the  West  Coast  of  the 
United  States.  Possible  Installations  are 
(1)  Lemoore  Naval  Air  Station  and  (2)  El 
Centro  Naval  Air  Facility,  Fresno,  King 
and  Imperial  Counties,  CA. 

SUMSiABY:  EPA  expressed 
environmental  concerns  that  the 
proposed  project  and  DEIS  was 
developed  without  consideration  of 
Executives  Orders  that  require  pollution 
prevention,  energy  efficiency,  water 
conservation,  hazardous  waste 
minimization,  and  solid  waste  reduction 
and  recycling.  EPA  expressed  concerns 
that  air  mitigation  measures  required 
under  EPA's  general  conformity  rule  are 
conceptual  in  nature  and  lack 
definitiveness. 

ERP  No.  DA-FHW-L40049-OR  Rating 
EC2.  West  11th  Avenue— Garfield  Street 
(West  Eugene  Parkway)  Highway 
Project,  Florence — Eugene  Highway 
(OR-126)  New  Alignment,  Comparison 
of  the  Originally  Approved  Design  and 
a  New  Modified  Design,  Funding,  Lane 
Coimty,  OR. 

SUMMASY:  EPA  expressed 
environmental  concerns  regarding 
alternative  analysis  and  their  rejection 
since  it  appeared  some  had  reduced 
environmental  impacts  especially  to 
rare  wet  prairie  meadows.  Also,  there  is 
insufficient  information  to  determine 
whether  the  design  of  wildlife  crossings 
proposed  for  mitigation  will 
accommodate  all  species  frequenting  the 
area.  i 

Final  EISs  ^ 

ERP  No.  F-CGD-C50012-00  Staten 
Island  Bridges  Program — Modernization 
and  Capacity  Enhancement  Project, 
Construction  and  Operation.  Funding, 
Right-of-Way  Grant,  COE  Section  404 
Permit  and  NPDES  Permit,  Staten 
Island,  NY  and  Elizabeth,  NJ. 

SUMMABY:  Based  on  EPA  review  of 
the  final  EIS,  and  with  the 
understanding  that  EPA  will  continue  to 
provide  input  to  the  interagency 
mitigation  group  regarding  pending 
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wetland  mitigation  issues,  and  that  the 
stages  IB  cultural  resource  survey  will 
be  completed.  EPA's  concerns  have 
been  adequately  addressed.  EPA  have 
concluded  that  the  proposed  project 
would  not  result  in  significant  adverse 
environmental  impacts;  therefore,  EPA 
has  no  objections  to  its  implementation. 

ERP  No.  F-DOE-C06013-NY  Disposal 
of  the  Defueled  S3G  and  DIG  Prototype 
Reactor  Plants,  Implementation,  Located 
at  the  Knolls  Atomic  Power  Laboratory 
Kesselring  Site  near  West  Milton, 
Saratoga  County,  NY. 

SUMMARY:  EPA  had  no  objections  to 
the  implementation  of  the  proposed 
project. 

ERP  No.  F-USN-K11077-CA  Novato. 
California  Department  of  Defense 
Housing  Facility  Disposal  and  Reuse, 
Implementation,  City  of  Novato,  Marin 
County,  CA. 

SUMMARY:  EPA  express 
environmental  concern  about  the  draft 
EIS,  which  include  requests  for 
information  regarding  project 
description,  cimiulative  impacts  water 
and  wetlands,  air  quality  and  cultural 
resources  protection,  are  generally 
addressed  in  the  Final  EIS.  EPA  asks  the 
Navy  to  better  use  the  no-action  baseline 
in  its  impacts  analysis. 

Dated:  March  10, 1998. 
William  D.  Dickerson, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
(FR  Doc.  9ft-€573  Filed  3-12-98;  8:45  am] 

BILLING  CODE  8S6»-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30450;  FRL-6779-7] 

Agtrol  Chemical  Products; 
Applications  to  Register  a  Pesticide 
Product 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  an  appHcation  to  register  a 
pesticide  product  involving  a  changed 
use  pattern  pursuant  to  the  provisions  of 
section  3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  April  13, 1998. 
ADDRESSES:  By  mail,  submit  v^itten 
comments  identified  by  the  docket 
control  number  [OPP-30450]  and  the 
file  symbols  to:  Public  Information  and 
Records  Integrity  Branch  (7502C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency.  Rm. 
119,  CM  #2,  1921  Jefferson  Davis  Hwy., 
ArUngton,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Luis  Suguiyama,  Fungicide 
Branch  Chief,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  241,  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA, 
(703)  305-6027;  e-mail: 
suguiyama.luis@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
received  an  application  to  register  a 
pesticide  product  involving  a  changed 
use  pattern  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

I.  Product  Involving  a  Changed  Use 
Pattern 

File  Symbol:  55146-TG.  Applicant: 
Agtrol  Chemical  Products,  7322 
Southwest  Freeway,  Houston,  TX, 
77074.  Product  name:  Flourish 
Fungicide.  Active  ingredient:  Metalaxyl 
at  25.1  percent.  Proposed  classification: 
None.  Use:  To  include,  controlling 
diseases  on  growing  food  crop  plants. 

Notice  of  approval  or  deniail  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The^'procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 


Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

II.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  number  [OPP-30450]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 
at  the  address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket®epamai  1  .epa.gov 

Electronic  "comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
30450].  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest.  Product  registration. 
Dated:  March  11, 1998 

Luis  Suguiyama, 

Chief  Fungicide  Branch,  Registration 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  98-6690  Filed  3-12-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-6977-6] 

Envlropur  West  Corporation  Superfund 
Removal  Site;  Notice  of  Proposed  First 
Amendment  to  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comments. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("CERCLA"),  42  U.S.C.  9266(i)  notice  is 
hereby  given  of  a  First  Amendment  to 
Administrative  Agreement  (Region  9, 
Docket  No.  97-08)  pursuant  to  section 
122(h)  of  CERCLA  concerning  the 
Enviropur  West  Corporation  Removal 
Site  located  in  Signal  Hill,  California. 
The  proposed  amendment  adds 
Advanced  Environmental.  Inc.  as  a 
Settling  Party  to  this  Agreement.  Under 
the  Amendment.  Advanced 
Environmental,  Inc.  is  to  pay  $35,000  to 
EPA.  The  payment  amount  is  based  on 
Advanced  Environment  Inc.'s  ability  to 
pay  EPA  response  costs.  The  proposed 
Amendment  is  to  resolve  the  liability  of 
Advanced  Environmental,  Inc.  under 
section  107  of  CERCLA  for  the  EPA's 
response  costs  incurred  in  conducting 
removal  of  aboveground  waste  in 
containers  at  the  Enviropur  West 
Corporation  removal  site.  For  thirty  (30) 
days  following  the  date  of  publication  of 
this  document,  the  Agency  will  receive 
written  comments  relating  to  the 
Amendment.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  EPA's  Region  IX 
offices  located  at  75  Hawthorne  Street, 
San  Francisco,  California  94105. 
DATES:  Comments  must  be  submitted  on 
or  before  April  13, 1998. 
ADDRESSES:  The  proposed  Amendment 
may  be  obtained  from  Danielle  Carr, 
Hearing  Clerk,  telephone  (415)  744- 
1389.  Comments  regarding  the  proposed 
Amendment  settlement  should  be 
addressed  to  Danielle  Carr  (ORC-3)  at 
75  Hawthorne  Street,  San  Francisco, 
CaHfomia  94105,  and  should  reference 
the  Enviropur  West  Corporation 
Superfund  Removal  Site  located  at  1835 
E  29th  Street.  Signal  Hill,  California, 
EPA  Docket  No.  97-08. 


FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Carlson,  Office  of  Regional 
Counsel.  (415)  744-1345.  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Dated:  February  24,  1998. 
Keith  A.  Takata, 
Director,  Superfund  Division. 
[FR  Doc.  98-€539  Filed  3-12-98;  8:45  am) 
aiLUNG  COOE  66«>-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5977-7] 

San  Gabriel  Valley  Superfund  Sites; 
Notice  of  Proposed  Administrative 
Settlement 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment, 

summary:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA").  42  U.S.C.  9600  et  seq.. 
notice  is  hereby  given  that  on  February 
24,  1998,  the  United  States 
Environmental  Protection  Agency 
("EPA")  and  the  United  States 
Department  of  Justice  ("DOJ")  executed 
a  proposed  Prospective  Purchaser 
Agreement  pertaining  to  a  property 
transaction  within  the  San  Gabriel 
Valley  Superfund  Sites.  The  proposed 
Prospective  Purchaser  Agreement  would 
resolve  certain  potential  claims  of  the 
United  States  under  sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and 
9607,  and  section  7003  of  the  Solid 
Waste  Disposal  Act,  as  amended,  42 
U.S.C.  6973,  against  Trammell  Crow  So. 
Cal.  Properties,  Inc.  (the  "Purchaser"). 
The  Purchaser  plans  to  acquire  8.93  acre 
parcel  located  within  the  Puente  Valley 
Operable  Unit  of  the  San  Gabriel  Valley 
Superfund  Sites  near  Los  Angeles, 
California  for  the  purposes  of 
developing  and  operating  a  light 
industrial  and  commercial  facility.  The 
proposed  settlement  would  require  the 
Purchaser  to  make  a  one-time  payment 
of  $150,000,  which  would  be  placed 
into  a  special  account  for  response 
actions  in  the  Puente  Valley  Operable 
Unit. 

For  thirty  (30)  calendar  days 
following  the  date  of  publication  of  this 
document,  EPA  will  receive  written 
comments  relating  to  this  proposed 
settlement.  If  requested  prior  to  the 


expiration  of  this  public  comment 
period,  EPA  will  provide  an  opportunity 
for  a  public  meeting  in  the  affected  area. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
DATES:  Comments  must  be  submitted  on 
or  before  April  13, 1998. 
ADDRESSES:  Availability:  The  proposed 
Prospective  Purchaser  Agreement  and 
additional  background  documentation 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency,  75 
Hawrthome  Street,  San  Francisco,  CA 
94105.  A  copy  of  the  proposed 
settlement  may  also  be  obtained  from 
Brett  Moffatt,  Assistant  Regional 
Counsel  (ORC-3),  Office  of  Regional 
Counsel.  U.S.  EPA  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105.  Comments  should  reference 
"Cardinal  Industrial  Finishes — Puente 
Valley  Operable  Unit,  San  Gabriel 
Valley  Superfund  Sites"  and  "Docket 
No.  97^12"  and  should  be  addressed  to 
Brett  Moffatt  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brett  Moffatt,  Assistant  Regional 
Counsel  (ORC-3).  Office  of  Regional 
Counsel.  U.S.  EPA  Region  LX.  75 
Havrthome  Street,  San  Francisco,  CA 
94105;  E-mail: 

moffatt.brettOepamail.epa.gov;  Phone: 
(415) 744-1374. 

Dated:  March  2, 1998. 

Midiael  Feeley, 

Deputy  Director,  Superfund  Division,  Region 
DC. 

[FR  Doc.  9S-6540  Filed  3-12-98;  8:45  am] 

NLUNO  OOOE  6aB0-S0-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  InfomfMrtion 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

March  9, 1998. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
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Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  12, 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Corrunission,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approved  No.:  3060-0736. 

Title:  Implementation  of  the  Non- 
Accounting  Safeguards  of  Sections  271 
and  272  of  the  Communications  Act  of 
1934,  as  amended,  CC  Docket  No.  96- 
149. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  5. 

Estimated  Time  Per  Response:  60.6 
hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  303  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Needs  and  Uses:  Section  272  of  the 
Telecommunications  Act  of  1996 
requires  that  BOCs  make  information 
available  to  third  parties  if  it  makes  that 
information  available  to  its  section 
272(a)  affiliates.  In  an  Order  released 
February  6, 1998,  the  Commission's 
Common  Carrier  Bureau  resolved 
questions  regarding  the  application  of 
sections  10  and  272  of  the 
Communications  Act  of  1934,  as 
amended,  (Act)  to  the  provision  of  E911 
services  by  the  Bell  Operating 


Companies  (BOCs).  Bell  Operating 
Companies,  Petitions  for  Forbearance 
from  the  Application  of  Section  272  of 
the  Communications  Act  of  1934,  As 
Amended,  to  Certain  Activities,  CC 
Docket  No.  96-149,  DA  98-220, 
Memorandum  Opinion  and  Order  (Com. 
Car.  Bur.  Feb.  6,  1998)  (February  6 
Order).  E911  services  enable  emergency 
service  persormel  to  identify  the 
location  of  the  party  calling  911,  and  are 
essential  to  the  safety  of  many 
Americans.  In  the  February  6  Order,  the 
Bureau  determined  that  the  BOCs'  E911 
services  are  interLATA  information 
services.  One  consequence  of  this 
determination  was  that  each  BOC  had 
an  obligation  under  section  272(a)(2)(C) 
of  the  Act  to  provide  E911  services  only 
through  a  separate  affiliate.  In  the 
February  6  Order,  the  Bureau  forbore 
from  the  application  of  this  separate 
affiliate  requirement  pursuant  to  the 
forbearance  authority  in  section  10  of 
the  Act.  thus  permitting  the  BOCs  to 
provide  E911  services  on  an  integrated 
basis.  The  Bureau  determined  that 
requiring  the  BOCs  to  provide  E911 
services  only  through  separate  affiliates 
would  have  increased  the  cost,  but  not 
the  quality,  of  those  services.  In  the 
February  6  Order,  the  Bureau 
maintained  the  substance  of  the 
statutory  nondiscrimination 
requirement  by  requiring  each  BOC  to 
provide  unaffiliated  entities  with  all 
listing  information,  including  unlisted 
and  unpublished  numbers  as  well  as  the 
numbers  of  other  local  exchange 
carriers'  customers,  that  the  BOC  uses  to 
provide  E911  services,  even  though  that 
Order  was  permitting  the  BOCs  to 
provide  those  services  on  an  integrated 
basis.  The  Bureau  required  that  this 
listing  information  be  provided  at  the 
same  rates,  terms,  and  conditions,  if 
any,  the  BOC  charges  or  imposes  on  its 
owm  E911  services.  The  BOCs  are 
already  required  to  account  for  their 
E911  services  on  the  books  of  account 
that  they  maintain  in  accordance  with 
Part  32  of  the  Commissions  rules.  The 
Commission  requires  that  the  BOCs  treat 
their  E911  serves  as  nonregulated 
activfties  for  federal  accounting 
purposes  to  the  extent  they  involve 
storage  and  retrieval  functions  included 
within  the  statutory  definition  of 
information  service.  The  BOCs  shall 
record  any  charges  they  impute  for  their 
E911  services  in  their  revenue  accounts. 
The  BOCs  shall  account  for  any  imputed 
charges  by  debiting  their  nonregulated 
operating  revenue  accounts  and 
crediting  their  regulated  revenue 
accounts  by  the  amounts  of  the  imputed 
charges.  The  BOCs  shall  make  any 
changes  to  their  cost  allocation  manuals 


necessary  to  reflect  this  account.  The 
BOCs'  independent  auditors  shall 
include  this  accounting  in  their  review 
of  the  BOCs  compliance  with  their  cost 
allocation  manuals.  The  requirements 
will  be  used  to  ensure  that  BOCs 
comply  with  the  nondiscrimination 
requirements  under  the  1996  Act. 

OMB  Approval  No.:  3060-0785. 

Title:  Changes  to  the  Board  of 
Directors  of  the  National  Exchange 
Carrier  Association  and  the  Federal- 
State  Joint  Board  on  Universal  Service, 
CC  docket  Nos.  97-21  and  96-45. 

Form  No.:  FCC  Form  457. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  5,000. 

Estimated  Time  Per  Response:  11.13 
hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  55,650  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $4,903,000. 

Needs  and  Uses:  The 
Telecommunications  Act  of  1996 
directed  the  Commission  to  initiate  a 
rulemaking  to  reform  our  system  of 
universal  service  so  that  universal 
service  is  preserved  and  advanced  as 
markets  move  toward  competition.  On 
May  8, 1997,  the  Commission  released 
the  Report  and  Order  on  Universal 
Service  (Universal  Service  Order)  in  CC 
Docket  96-45  that  estabUshed  new 
federal  universal  service  support 
mechanisms  consistent  with  the 
universal  service  provisions  of  section 
254.  In  the  Fourth  Order  on 
Reconsideration  in  CC  Docket  No.  96- 
45.  Report  and  Order  in  CC  Docket  Nos. 
96-45.  96-262,  94-1.  91-213.  95-72 
(adopted  December  30. 1997.  released 
December  30, 1997),  the  Commission 
reconsidered  certain  aspects  of  the 
Universal  Service  Order  and  exempted 
additional  entities  from  universal 
service  contribution  and  reporting 
requirements.  Broadcasters  and  schools, 
colleges,  universities,  rural  health  care 
providers,  and  systems  integrators  that 
derive  de  minimis  amounts  of  revenue 
from  the  resale  of  telecommunications 
will  not  be  required  to  contribute  to 
universal  service.  Entities  whose  annual 
contribution  would  be  less  than  $10,000 
will  not  be  required  to  contribute  to 
universal  service  or  comply  with 
universal  service  reporting 
requirements.  Contributors  exempt  from 
filing  and  contributing  because  of  de 
minimis  revenues  must  complete  and 
retain  the  FCC  457  worksheet  and  make 
it  available  to  the  Commission  or  to  the 
Universal  Service  Administrator  upon 
request.  Underlying  carriers  should 
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include  revenues  derived  from 
providing  telecommunications  to 
entities  qualifying  for  the  de  minimis 
exemption  in  line  34-47,  where 
appropriate  of  their  Universal  Service 
Worksheet.  The  Universal  Service 
Worksheet,  FCC  Form  457  was  revised 
to  make  it  consistent  with  recent  actions 
taken  by  the  Commission  in  the 
universal  service  proceeding.  The 
information  will  be  used  by  the 
Commission  and  the  Administrator  or 
Temporary  Administrator  to  calculate 
contributions  to  the  universal  service 
support  mechanisms. 

CmB  Approval  No.:  3060-0536. 
Title:  Rules  and  Requirements  for 
Telecommunications  Relay  Services 
(TRS)  Interstate  Cost  Recovery. 
Form  No.:  FCC  Form  431. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Fesponaents:  Business  or  other  for 
profit. 
Number  of  Respondents:  5,000. 
Estimatea  Time  Per  Response:  3.11 
hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  15,593  hours. 
Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Needs  and  Uses:  Title  IV  of  the 
Americans  with  Disabilities  Act,  Public 
Law  101-336,  Section  401, 104  Stat. 
327.  366-€9  (codified  at  47  U.S.C. 
Section  225)  requires  the  Federal 
Communications  Commission  to  ensure 
that  telecommunications  relay  services 
are  available  to  persons  with  hearing 
and  speech  disai)ilities  in  the  United 
States.  Among  other  things,  the 
Commission  is  required  by  47  U.S.C. 
225(d)(3)  to  enact  and  oversee  a  shared- 
funding  mechanism  (TRS  Fund)  for 
recovering  the  costs  of  providing 
interstate  TRS.  The  Commission's 
regulations  concerning  the  TRS  Fund 
are  codified  at  47  C.F.R.  64.604(c)(4). 
Pursuant  to  these  regulations,  the 
National  Exchange  Carrier  Association 
(NECA)  has  been  appointed 
Administrator  of  the  TRS  Fund.  The 
Commission's  rules  require  all  carriers 
providing  interstate  telecommunications 
services  to  contribute  to  the  TRS  Fund 
on  an  annual  basis.  Contributions  are 
the  product  of  the  carrier's  gross 
interstate  revenues  for  the  previous  year 
and  a  contribution  factor  determined 
annually  by  the  Commission.  The 
collected  contributions  are  used  to 
compensate  TRS  providers  for  the  costs 
of  providing  interstate  TRS  service.  The 
Commission  releases  an  order  each  year 
approving  the  contribution  factor, 
payment  rate  and  TRS  Fund  Worksheet 
for  the  following  year.  Accordingly,  on 
December  22. 1997.  the  Commissions 


Common  Carrier  Bureau,  acting  under 
delegated  authority,  released  an  order 
approving  the  contribution  factor  for  the 
April  1998  through  March  1999 
contribution  period  and  the  1998  TRS 
Fund  Worksheet  (FCC  Form  431)  and 
also  making  several  revisions  to  the 
form.  The  data  in  the  report  will  be  used 
to  ensure  that  carriers  properly  fund 
interstate  TRS.  All  carriers  providing 
interstate  telecommunications  service 
must  file  this  worksheet.  Other 
telecommunications  carriers  may 
voluntarily  file  this  worksheet.  The 
requested  information  is  used  to 
administer  the  TRS  Fund.  Information  is 
used  to  calculate  a  national  average  to 
recover  the  total  interstate  TRS  revenue 
requirements  and  to  determine  the 
appropriate  payment  due  to  the  TRS 
providers  participating  in  the  shared- 
funding  plan. 
OMB  Approval  No.:  3060-0814. 
Title:  Section  54.301     Local 
Switching  Support  and  Local  Switching 
Support  Data  Collection  Form  and 
Instruction^. 
Form  No.:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit. 
Number  of  Respondents:  192. 
Estimatea  Time  Per  Response:  21.55 
hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirement;  annually. 
Total  Annual  Burden:  4,138  hours. 
Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Needs  and  uses:  The 
Telecommimications  Act  of  1996 
directed  the  Commission  to  initiate  a 
rulemaking  to  reform  our  system  of 
universal  service  so  that  universal 
service  is  preserved  and  advanced  as 
markets  move  toward  competition.  On 
May  8, 1997,  the  Commission  released 
the  Rep>oit  and  Order  on  Universal 
Service  (Universal  Service  Order)  in  CC 
Docket  96-45  that  established  new 
federal  universal  service  support 
mechanisms  consistent  with  the 
universal  service  provisions  of  section 
254.  In  the  Fourth  Order  on 
Reconsidtration  in  CC  Docket  No.  96- 
45,  Report  and  Order  in  CC  Docket  Nos. 
96-45,  96-262,  94-1,  91-213,  95-72 
(adopted  December  30. 1997.  released 
December  30, 1997),  the  Commission 
reconsiders  certain  aspects  of  the 
Universal  Service  Order.  Among  other 
things,  the  Fourth  Order  on 
Reconsideration  adopts  a  precise 
methodology  for  the  universal  service 
administrator  to  use  in  calculating  the 
average  unseparated  local  switching 
revenue  requirement.  Although  this  rule 
generally  requires  carriers  to  submit 


data  on  October  1  of  each  year,  the 
universal  service  administrator  must 
collect  data  from  carriers  that  do  not 
participate  in  the  NECA  common  line 
pool  immediately  to  prepare  for  the 
1998  year.  Each  incumbent  local 
exchange  carrier  that  is  not  a  member  of 
the  NECA  Common  Line  tariff,  that  has 
been  designated  an  eligible  ' 
telecommunications  carrier,  and  that 
serves  a  study  area  with  50.000  or  fewer 
access  lines  shall,  for  each  study  area, 
provide  the  Administrator  with  the 
projected  total  unseparated  dollar 
amoiuit  assigned  to  each  account  in 
Section  54.301(b)  for  1998.  Of  the 
carriers  that  do  not  participate  in  the 
NECA  common  line  pool,  20  of  these 
carriers  are  "average  schedule" 
companies  as  defined  in  Part  69.605(c) 
of  the  Commission's  rules.  Each 
incumbent  local  exchange  carrier  that  is 
not  a  member  of  the  NECA  Common 
Line  tari^.  that  is  an  average  schedule 
company,  that  has  been  designated  an 
eligible  telecommunications  carrier,  and 
that  serves  a  study  area  with  50,000  or 
fewer  access  lines  shall,  for  each  study 
area,  providt  the  Administrator  with 
their  total  number  of  access  lines,  total 
number  of  central  offices,  and  projected 
access  minutes  for  1998.  These 
companies  receive  local  switching 
support  calculated  pursuant  to  section 
54.301(f).  whereas  the  remaining 
companies  receive  support  calculated 
pursuant  to  section  54.301(b).  This  data 
request  is  necessary  to  calculate  the 
average  unseparated  local  switching 
revenue  requirement.  TTiis  revenue 
requirement  caloilation  is  necessary  to 
calculate  the  amount  of  local  switching 
support  that  carriers  will  receive.  This 
data  request  is  necessary  to  calculate  the 
average  unseparated  local  switching 
revenue  requirement. 

OMB  Approval  No.:  3060-0819. 

Title:  Lifeline  Assistance  (Lifeline). 
Lifeline  Connection  Assistance  (Link 
Up)  Reporting  Worksheet  and 
Instructions  (47  CFR  54.400-54.417). 

Form  No.:  FCC  Form  497. 

Type  ofRanew:  Extension  of  a 
currently  approved  cc^lection. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  1.500 
respondents  (18.000  responses). 

Estimated  Time  Per  Response:  3  hours 
per  response  (avg.) 

Frequency  of  Response:  On  occasion 
reporting  requirement;  monthly; 
quarterly;  semi-annually. 

Total  Annual  Burden:  42,000. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Needs  and  Uses:  The 
Telecommunications  Act  of  1996 
directed  the  Commission  to  initiate  a 
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rulemaking  to  reform  our  sjrstem  of 
universal  service  so  that  universal 
service  is  preserved  and  advanced  as 
markets  move  toward  competition.  On 
May  8. 1997,  the  Commission  released 
a  Report  and  Order  on  Universal  Service 
(Universal  Service  Order)  in  CC  Docket 
96-45  that  established  new  federal 
universal  service  support  mechanisms 
consistent  with  section  254.  In  the 
Universal  Service  Order,  the 
Commission  expanded  and  made 
competitively  neutral  its  programs  for 
low-income  consumers,  Lifehne  and 
Link  Up.  On  December  30, 1997,  the 
Commission  released  a  Fourth  Order  on 
Reconsideration  that  amended  some  of 
the  Lifeline  and  Link  Up  rules.  The 
following  describes  the  universal 
service  support  reimbursement  available 
to  eligible  telecommunications  carriers 
for  providing  Lifeline  and  Link  Up 
programs  to  quaiiiying  low-income 
customers:  Eligible  telecommunications 
carriers  are  permitted  to  receive 
universal  service  support 
reimbursement  for  offering  Lifeline 
service  to  qualifj'ing  low-income 
customers;  eligible  telecommunications 
carriers  may  receive  universal  service 
support  reimbursement  for  the  revenue 
they  forego  in  reducing  their  customary 
charge  for  commencing 
telecommunications  service  and  for 
providing  a  deferred  schedule  for 
payment  of  the  charges  assessed  for 
commencing  service  for  which  the 
consumer  does  not  pay  interest,  in 
conformity  with  47  CFR  54.411;  eligible 
telecommunications  carriers  providing 
toll-limitation  services  (TLS)  for 
qualifying  low*income  subscribers  will 
be  compensated  from  universal  service 
mechanisms  for  the  incremental  cost  of 
providing  either  toll  blocking  or  toll 
control;  and  eligible 
telecommunications  carriers  that  serve 
qualifying  low-income  consumers  who 
have  toll  blocking  shall  receive 
universal  service  support 
reimbursement  for  waiving  the 
Presubscribed  Interexchange  Carriers 
Charge  (PICC)  for  Lifeline  customers. 
FCC  Form  497  implements  the  Lifeline 
and  Link  Up  reimbursement  programs. 
This  information  is  necessary  in  order 
for  eligible  telecommimications  carriers 
to  receive  imiversal  service  support 
reimbursement  for  providing  Lifeline 
and  Link  Up. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  98-6424  Filed  3-12-98;  8:45  am] 

BiLUNO  cooE  9T^^-^o^^i 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection's)  Being 
Reviewed  by  the  Federal 
Communications  Commission 

March  6,  1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  Any 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conmiission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  May  12. 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley®fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMEMTARY  INFORMATION: 

OMB  Approval  Number:  3060-XXXX. 

Title:  Application  for  DTV  Broadcast 
Station  License. 

Form  Number:  FCC  Form  302-DTV. 

Type  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  50. 


Estimated  Time  Per  Response:  19 
hours  (1.5  for  apphcant;  17.5  for  contact 
engineer). 

Total  Annual  Burden:  75  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Cost  Per  Respondent: 
$172,375. 

Needs  and  Uses:  Licensees  and 
permittees  of  DTV  broadcast  stations  are 
required  to  file  FCC  Form  302-DTV  to 
obtain  a  new  or  modified  station 
license,  and/or  to  notify  the 
Commission  of  certain  changes  in  the 
licensed  facilities  of  these  stations. 

The  data  is  used  by  Commission  staff 
to  confirm  that  the  station  has  been  built 
to  terms  specified  in  the  outstanding 
construction  permit,  and  to  update  FCC 
station  files.  Data  is  then  extracted  from 
FCC  302-DTV  for  inclusion  in  the 
subsequent  license  to  operate  the 
station. 

OMB  Approval  Number:  3060-XXXX. 

Title:  Application  for  Assignment  of  a 
Multipoint  Distribution  Service 
Authorization. 

Form  Number  FCC  Form  305. 

Type  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  160. 

Estimated  Time  Per  Response:  55 
hours  (12.7  hours — assignor:  37.3 
hours — assignee] . 

Total  Annual  Burden:  800  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Cost  Per  Respondent: 
$1,609,660. 

Needs  and  Uses:  The  Commission  has 
developed  a  new  FCC  Form  305 
appUcation  form  which  streamlines  the 
application  process  for  assignment  of  a 
Multipoint  Distribution  Service  (MDS) 
authorization.  This  new  form  will 
replace  the  FCC  Form  702  (3060-0068) 
for  facilities  governed  by  47  CFR  Part 
21.  The  new  FCC  Form  305  will  collect 
only  the  information  required  to 
evaluate  a  proposed  assignee's 
qualifications  to  become  a  Commission 
MDS  licensee.  This  new  form  has  been 
developed  to  accommodate  electronic 
filing  of  an  assignment  of  authorization 
for  MDS  applicants.  The  data  is  used  by 
FCC  staff  to  determine  if  the  applicant 
is  qualified  to  become  a  licensee  or 
{)ermittee  and  to  carry  out  the  statutory 
provisions  of  Section  310(d)  of  the 
Communications  Act  of  1934,  as 
amended. 

OMB  Approval  No.:  3060-0185. 

Title:  Section  73.3613,  FiUng  of 
Contracts  System  Operation. 

Fo/TiT  No.  .N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 
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Number  of  Respondents:  3,180. 

Estimated  Hours  Per  Response:  0.75 
hours  reporting  requirement  (0.25  hours 
licensee/0.5  hours  contract  time);  0.5 
hours  recordkeeping  requirement. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and 
recordkeeping  requirement. 

Cost  to  Respondents:  $74,000. 

Estimated  Total  Annual  burden: 
1.405  hours. 

Needs  and  Uses:  Section  73.3613 
requires  that  licensees  of  TV  and  low 
power  TV  broadcast  stations  file  with 
the  FCC  copies  of  network  affiliation 
contracts,  instruments,  and  documents 
together  with  amendments, 
supplements  and  cancellations.  In 
addition,  all  radio  and  full  service  TV 
broadcast  station  licensees  are  required 
to  file  contracts,  instruments,  or 
documents  relating  to  ownership  or 
control  and  personnel. 

Section  73.3613  also  requires 
licensees  to  file,  within  30  days  of 
execution,  a  copy  of  any  local  time 
brokerage  agreement  which  would 
result  in  the  arrangement  being  counted 
in  determining  the  brokering  licensee's 
compliance  with  local  and  national 
radio  multiple  ownership  rules. 

Certain  contracts,  agreements  or 
understandings  need  not  be  filed  with 
the  FCC  under  Section  73.3613(e),  but 
must  be  retained  at  the  station  and  be 
made  available  for  inspection  upon 
request  by  the  FCC. 

The  contracts  filed  with  the  FCC  and 
filed  in  the  station  file  are  used  by  FCC 
staff  to  assure  that  a  licensee  maintains 
full  control  over  the  operation  and 
maintenance  of  the  station. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
IFR  Doc.  98-6425  Filed  3-12-98;  8:45  am) 

HLUNQ  CODE  t712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2261] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  RuiemaKing 
Proceeding 

March  6, 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239,  1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 


contractor,  ITS,  Inc.,  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  March  30,  1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b).  Table  of  Allotments,  FM 
Broadcast  Stations,  (Tylertown, 
Mississippi)  (CC  Docket  No.  97-45). 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

Magalie  Reman  Salas, 

Secretary. 

[FR  Doc.  9e-6459  Filed  3-12-98;  8:45  am] 

BILUNG  COOE  C712-01-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

DATE  &  TIME:  Friday,  April  24  at  8:00 
a.m.,  Saturday,  April  25  at  8:30  a.m. 
place:  Doubletree  Hotel,  Columbia 
River,  1401  N.  Hayden  Island  Drive, 
Portland,  OR  97217. 
NAME:  Federal  Election  Commission, 
Election  Administration  Advisory 
Panel. 

STATUS:  The  Advisory  Panel  Meeting  is 
open  to  the  public,  dependent  on 
available  space. 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appl  I)  and  Office  of 
Management  and  Budget  Circular  A-63, 
as  revised,  the  Federal  Election 
Commission  announces  the  1998 
Adivosry  Panel  meeting. 
ITEMS  TO  BE  DISCUSSED:  Using  the 
Internet  in  Election  Offices;  Developing 
a  Statewide  Voter  Registration  Database; 
Year  2000  Compliance  in  Election 
Offices:  Problems  and  Solutions; 
Updating  the  Voting  Systems  Standards; 
A  Review  of  Recent  Election  Case  Law; 
Confirming  Identity  Through  Biometric 
Technology;  Census  2000; 
Communicating  with  the  Electronic 
Media. 

PURPOSE  OF  THE  MEETING:  The  Panel  will 
present  their  views  on  problems  in  the 
administration  of  Federal  elections,  and 
formulate  recommendations  to  the 
Federal  Election  Commission  Office  of 
Election  Administration  for  its  future 
program  development. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  Panel  before, 
during,  or  after  the  meeting.  To  the 
extent  that  time  permits.  Panel  Chair 
may  allow  public  presentation  or  oral 
statements  at  the  meeting. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Ms.  Penelope  Bonsall,  Director,  Office  of 


Election  Administration,  Telephone: 

(202)  694-1095. 

Mar)orie  W.  Qnmons, 

Secretary  of  the  Commission. 

[FR  Doc.  98-6720  Filed  3-11-98;  3:04  p.m.) 

BILUNG  CODE  6T15-01-M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
March  18, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 
Discussion  Agenda 

1.  Proposed  amendments  to 
Regulation  D  (Reserve  Requirements  of 
Depository  Institutions)  regarding  a 
proposed  reserve  maintenance  system 
under  which  reserves  are  maintained  on 
a  lagged  basis  (proposed  earlier  for 
public  comment;  Docket  No.  R-0988). 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Information  OfiRce,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.bog.frb.fed.us  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  March  11, 1998. 
Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  98-6655  Filed  3-11-98;  11:25  am) 

BILLING  COOE  8210-01 -P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 


UMI 
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TIME  AND  DATE:  Approximately  10:30 
a.m.,  Wednesday,  March  18, 1998, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLai»>irARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meetii^  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  Usts 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  March  11, 1998. 
jeanifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  98-6656  Filed  3-11-98;  11:25  am) 

BHJJNQ  CODE  aeiO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98C-0158] 

Linvatec  Corp.;  Fiiing  of  Coior  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Linvatec  Corp.  has  filed  a  petition 
proposing  that  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  D&C  Violet  No.  2  to  color 
absorbable  meniscal  tacks  made  from 
poly(L-lactic  acid). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M.  Waldron,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-418-3089. 


SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l)). 
notice  is  given  that  a  color  additive 
petition  (CAP  8C0255)  has  been  filed  by 
Linvatec  Corp..  P.O.  Box  2917.  Largo,  FL 
33779-2917.  The  petition  proposes  to 
amend  the  color  additive  regulations  in 
§  74.3602  D&C  Violet  No.  2  (21  CFR 
74.3602)  to  provide  for  the  safe  use  of 
D&C  Violet  No.  2  to  color  absorbable 
meniscal  tacks  made  from  poly(L-lactic 
acid). 

The  agency  has  determined  imder  21 
CFR  25.32(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effiect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  March  2, 1998. 
Alan  M.  RuliSi 

Directw.  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  98-6570  Filed  3-12-98;  8:45  am] 
MJJNO  OOOC  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclwt  No.  98D-0133] 

FDA  Modernization  Act  of  1997: 
Guidance  for  Industry  on 
Implementation  of  Section  126, 
Elimination  of  Certain  Labeling 
Requirements;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Implementation  of  Section 
126,  Ehmination  of  Certain  Labeling 
Requirements,  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997."  The  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  amends  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
to  require,  at  a  minimum,  that  before 
dispensing,  the  labels  of  prescription 
products  contain  the  symbol  "Rx  only" 
instead  of  the  "Caution:  Federal  law 
prohibits  dispensing  without 
prescription"  statement.  In  addition,  the 
requirement  that  the  labels  of  certain 
habit-forming  drugs  bear  the  statement 
"Warning — May  be  habit  forming"  has 
been  repealed.  This  guidance  is 
intended  to  clarify  FDA  policy  with 
respect  to  implementation  of  these 


amendments  that  became  effective 
February  19, 1998.  The  agency 
requested  comments  on  this  guidance. 
DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Copies  of  this  guidance  may 
be  obtained  on  the  Internet  at  http:// 
wv«rw.fda.gov/cder/guidanc8/index.htm. 
Submit  written  requests  for  single 
copies  of  this  guidance  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  R(x:kville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Phillips,  Center  for  Drug  Evaluation  and 
Research  (HFD-610),  Food  and  Drug 
Administration,  Office  of  Generic  Drugs, 
7500  Standish  PI.,  Rockville,  MD  20855, 
301-827-5846. 

SUPPLBMENTARY  INFORMATION:  FDA  is 
aimouncing  the  availability  of  a 
guidance  for  industry  entitled 
"Implementation  of  Section  126, 
Elimination  of  Certain  Labeling 
Requirements,  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997."  Section  126  of  Title  I  of  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (Pub.  L.  105-115),  signed 
into  law  by  President  Clinton  on 
November  21, 1997,  amends  section 
503(b)(4)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
353(b)(4))  to  require,  at  a  minimum,  that 
prior  to  dispensing,  the  label  of 
prescription  products  contain  the 
symbol  "Rx  only."  In  addition,  section 
502(d)  of  the  act  (21  U.S.C.  352(d))  is 
repealed.  This  section  required  the 
labels  of  certain  habit-forming  drugs  to 
bear  the  statement  "Warning — May  be 
habit  forming."  The  amendments  to 
section  503(b)(4)  of  the  act  and  the 
repeal  of  section  502(d)  of  the  act 
became  effective  February  19, 1998. 

This  guidance  for  industry  is  intended 
to:  (1)  Describe  the  new  prescription 
drug  labeling  requirements  of  the  act  as 
amended  by  FDAMA  and  (2)  advise 
manufacturers,  packers,  and  distributors 
of  the  policy  the  agency  will  follow  in 
implementing  the  requirements  of 
section  126.  The  guidance  advises  that, 
for  a  limited  period  of  time,  FDA  does 
not  intend  to  object  if  manufacturers, 
packers,  or  distributors  of  already 
approved  products  implement  section 
126  of  FDAMA  at  the  time  of  next 
printing  of  its  labels,  but  that  such 
entities  should  implement  the 
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amendments  no  later  than  August  18, 
1998,  which  is  180  days  from  the 
effective  date  of  FDAMA.  For  full  or 
abbreviated  applications  approved 
between  February  19.  1998,  and  August 
18, 1998,  manufacturers,  packers,  and 
distributors  have  until  August  18,  1998, 
to  comply  with  the  amendments.  The 
guidance  also  advises  that  full  or 
abbreviated  applications  submitted  after 
February  19. 1998,  should  provide 
labels  in  compliance  with  the 
amendments. 

This  guidance  document  represents 
the  agency's  current  thinking  on 
implementation  of  elimination  of 
certain  labeling  requirements.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirement  of  the 
applicable  statute,  regulations,  or  both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  March  3, 1998. 
William  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  98-6572  Filed  3-13-98;  8:45  am) 
BILUNQ  COOE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier:  HCFA-417  and  HCFA- 
724] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 


collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
flequesf.- Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hospice  Request 
for  Certification  in  the  Medicare 
Program;  Form  No.:  HCFA-417  (OMB# 
0938-0313);  Use:The  Hospice  Request 
for  Certification  Form  is  used  for 
hospice  identification,  screening,  and  to 
initiate  the  certification  process.  The 
information  captured  on  this  form  is 
entered  into  a  data  base  which  assists 
HCFA  in  determining  whether  providers 
have  sufficient  personnel  to  participate 
in  the  Medicare  program.  The  form 
summarizes  data  relative  to:  type  of 
hospice;  types  of  services  provided  by 
the  hospice;  and  number  of  full  time 
equivalents;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 
Federal  Government,  and  State,  local  or 
tribal  government;  Number  of 
Respondents:  2,286;  Total  Annual 
Responses:  2,286;  Total  Annual  Hours: 
572. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare/ 
Medicaid  Psychiatric  Hospital  Survey 
Data  and  Supporting  Regulations 
Contained  in  42  CFR  482.60,  482.61  and 
482.62;  Form  No.:  HCFA-724  (OMB# 
0938-0378);  Use:  The  Medicare/ 
Medicaid  Psychiatric  Hospital  Survey 
Data  Fomn  is  used  for  hospital 
identification,  and  program  planning 
and  evaluation.  The  information 
captured  on  this  form  is  entered  into  a 
data  base  which  assists  HCFA  in 
maintaining  accurate  information  on  all 
free-standing  psychiatric  hospitals 
participating  in  the  Medicare  program. 
The  form  summarizes  data  relative  to: 
hospital  characteristics;  types  of 
services  provided  by  the  hospital;  and 
hospital  statistics;  Frequency:  Annually; 
Affected  Public:  Federal  government. 
Business  or  other  for-profit.  Not-for- 
profit  institutions,  and  State,  local  or 
tribal  government;  Number  of 
Respondents:  350;  Total  Annual 
Responses:  350;  Total  Annual  Hours: 
175. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
PaperworkQhcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  OfBoe  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  Louis 
Blank,  Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  March  5, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Senrices,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
[PR  Doc.  98-6453  Filed  3-12-98;  8:45  am) 

BILUNQ  COOE  4120-03-U 


UMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  identifier:  HCFA-R-261 

Agency  Information  Collection 
Activities:  SutMnission  for  OMB 
Review;  Comment  Request 

agency:  Heakh  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  pubHshing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
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minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Clinical 
Laboratory  Improvement  Amendment 
(CLIA)  and  the  Information  Collection 
Requirements  (ICRs)  contained  in  the 
Supporting  Regulations  42  CFR  493.1- 
2001;  Form  No.:  HCFA-R-26  (OMB# 
0938-0612);  Use:  The  ICRs  referenced  in 
42  CFR  493.1-.2001  outline  the 
requirements  necessary  to  determine  an 
entities  compliance  with  CLIA.  CLLA 
requires  laboratories  that  perform 
testing  on  human  specimens  to  meet 
performance  requirements  in  order  to  be 
certified  by  HHS.  HHS  conducts 
inspections  in  order  to  determine  a 
laboratory's  compUance  with  the  CUA 
requirements.  CLIA  implements 
certificate,  laboratory  standards  and 
inspection  requirements;  Frequency:  As 
needed;  Affected  Public:  Individuals  or 
Households,  Business  or  other  for  profit, 
Not  for  profit  institutions.  Federal 
Government,  State,  local  or  tribal 
government;  Number  of  Respondents: 
149,700;  Total  Annual  Responses: 
631,459;  Total  Annual  Hours:  9,133,625. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfB.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  nimiber,  and  HCFA 
document  identifier,  to 
Paperwork^cfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  March  2, 1998. 
John  P.  Burke  m.  ^ 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  9&-6438  Filed  3-12-98;  8:45  am) 

BILLMG  CODE  41I0-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
pjocument  Identifier:  HCFA-906] 

Agency  Infomurtion  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
p>ersons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Health 
Maintenance  Organizations  & 
Competitive  Medical  Plans  National 
Data  Reporting  Requirements  and 
Supporting  Regulations  42  CFR  417.100, 
.940,  .126.  .478,  .162;  Form  No.:  HCFA- 
906;  Use:  This  form  captures 
information  which  governs  qualification 
of  new  Health  Maintenance 
Organizations  (HMOs)  and  the 
eligibility  of  Competitive  Medical  Plans 
(CMPs),  employer  compliance,  recovery 
of  Federal  loan  and  loan  guarantees, 
financial  disclosure,  and  continuing 
regulation  of  qualified  HMOs  and  QAPs 
which  provide  health  care  services  to 
beneficiaries  for  a  fixed  fee  which  is 
paid  on  a  periodic  basis.  Frequency: 
Annually,  Quarterly;  Affected  Public: 
Federal  Government,  Business  or  other 
for-profit.  Not-for-profit  institutions. 
State,  local  or  Tribal  Government; 
Number  of  Respondents:  313;  Total 
Annual  Responses:  953;  Total  Annual 
Hours.  3,130. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 


Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington.  D.C.  20503. 

Dated:  March  4. 1998. 
)du  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA. 
Office  of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc  98-6448  Filed  3-12-98;  8:45  am] 

HLUNQ  CODE  412<MO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Mentifler:  HCFA-2eS] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Pajjerwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCTA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget  . 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  biuxlen  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement  without  change 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Independent 
Renal  Dialysis  Facility  Cost  RepcHt  Form 
and  Supporting  Regulations  42  CFR 
413.198,413.20;  Form  No.:  HCFA-265; 
Use:  The  Medicare  Independent  Renal 
Dialysis  Facility  Cost  Report  provides 
for  determinations  and  allocation  of 
costs  to  the  components  of  the  Renal 
Dialysis  facility  in  order  to  estabhsh  a 
proper  basis  for  Medicare  payment. 


Frequency:  Annually;  Affected  Public: 
Business  or  other  for  profit;  Number  of 
Bespondents:  2,472;  Total  Annual 
Responses:  2,472;  Total  Annual  Hours: 
484,512. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above.  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  February  26. 1998. 
John  P.  Burke  m. 

HCFA  Reports  Cleamnce  Officer.  HCFA. 
Office  of  Information  Services,  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 

[FR  Doc.  98-6454  Filed  3-12-98;  8:45  am) 

■UMQCOOE  4120-M-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

ttoalth  Care  Financing  Administration 

(Documant  Identifier:  HCFA-R-231  (OIMB 
f0938-N«w)] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
SutMnitted  to  ttie  Office  of  Management 
and  Budget  (OMB) 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 


minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  Part 
1320.  In  particular,  emergency  approval 
is  necessary  to  ensure  provider 
sponsored  organizations  (PSOs)  are 
given  an  adequate  opportunity  to 
provide  the  information  necessary  to 
receive  a  Medicare-t-Choice  contract,  as 
provided  by  Section  1855(a)  of  the 
Social  Security  Act  (as  amended  by  the 
Balanced  Budget  Act  of  1997)  by  the 
beginning  of  the  1999  contract  year.  We 
currently  estimate  that  it  will  take  ten 
months  to:  (1)  Review  and  approve  the 
waiver  request,  (2)  review  and  approve 
the  PSO  contract  application,  and  (3) 
prepare  HCFA's  information  systems  for 
individual  PSOs  prior  to  the  1999 
contract  year.  Since  the  collection  of 
waiver  information  requested  in  this 
form  is  the  first  step  in  this  process,  we 
need  to  begin  receiving  this  information 
by  no  Jater  than  April  1,  1998. 

Therefore,  HCFA  is  requesting  OMB 
review  and  approval  of  this  collection 
by  03/27/98,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  03/26/98.  During 
this  180-day  period,  we  will  publish  a 
separate  Federal  Register  notice 
announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection. 

Title  of  Information  Collection: 
Medicare+Choice  (M+C)  Provider 
Sponsored  Organization  (PSO)  Waiver 
Request  Form. 

Form  Number:  HCFA-R-231. 

Use:  The  PSO  waiver  request  form  is 
for  use  by  PSO's  that  do  not  have  a  state 
risk-bearing  entity  licence  and  that  wish 
to  enter  into  an  M+C  contract  with 
HCFA  to  provide  prepaid  health  care 
services  to  eligible  Medicare 
beneficiaries.  HCFA  will  use  the 
information  requested  on  this  form  to 
determine  whether  the  applicant  is 
eligible  for  a  waiver  of  the  state 


licensure  requirement  for  M+C 
organizations  as  allowed  under  section 
1855(a)(2)  of  the  Social  Security  Act. 
Frequency:  One-time. 
Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions,  and 
Federal  Government. 
Annual  Number  of  Respondents:  30. 
Total  Annual  Responses:  30. 
Total  Annual  Hours  Requested:  300. 
To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact93.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  and  HCFA  form  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below  by  03/26/98: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
C2-26-17,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  Fax 
Number:  (410)  786-1415,  Attn:  John 
Burke  HCFA-R-231 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 
Dated:  March  4. 1998. 
lohn  P.  Burke  m, 

HCFA  Reports  Clearance  Officer.  HCFA, 
Office  of  Information  Services,  Information 
Technology  Investment  Management  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  98-6455  Filed  3-12-98;  8:45  am] 

BILUNG  CODE  4ia(M»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-667] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 


UMI 
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In  compliance  with  the  reqiurement 
of  section  3506(c)(2)(A)  of  the 
PaperwoA  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HC3='A),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  simmiary  of  proposed 
collections  for  public  cmnment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utiUty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  ftuictions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Alternate 
QuaUty  Assessment  Survey;  Form  No.: 
HCFA-667  (OMB#093»-0650);  I7se.  The 
HCFA-667  is  used  in  lieu  of  an  onsite 
survey  for  those  Clinical  Laboratories 
Improvement  Amendment  (CLIA) 
laboratories  with  good  performance  as 
determined  by  their  last  onsite  survey. 
This  form  is  designed  to  determine 
current  CLIA  compliance  as  well  as 
prepare  laboratories  for  future  onsite 
surveys.  This  system  rewards  good 
performance  and  faciUtates  quality 
assurance.  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  Government,  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  4,000;  Total  Annual 
Responses:  4,000;  Total  Annual  Hours: 
10,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  DC.  20503. 


Dated:  March  5, 1998. 
John  P.  Burice  m, 

HCFA  Beports  Qearance  Officer.  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  98-6456  Filed  3-12-98;  8:45  am] 

BBJJNQOOOC  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Oflce  of  Inspector  General 

Program  Exclusions:  February  1998 

AQBCY:  Office  of  Inspector  General, 

HHS. 

action:  Notice  of  program  excluaons. 

During  the  month  of  February  1998, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  tree  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


Effective 
date 


Subject,  dty,  state 


PROGRAM-RELATED  CONVICTIONS 


ABEL,  ANN  LABATUT 

BATON  ROUGE,  LA 
ALESSl,  THOMAS  J 

W  COLUMBIA,  SC 
ANDERSEN,  DEBRA  S 

ALOHA.  OR 
CHEIFETZ.  LESLIE  

NEW  YORK,  NY 
DBG  HOME  HEALTH  AGEf4- 

CY.  INC  

ALICE,  TX 
DOYLE,  JAFAYE  ELAINE  

AURORA,  CO 
EASTERN  LABORATORIES  . 

PORT  WASHINGTON,  NY 
GONZALEZ  HEALTH  CARE 

SYSTEMS  

ALICE,  TX 
GRESL,  BARBARA  J  


WAUPUN,  Wl 

GUY,  ROY  LEE  JR  ._ 

LITTLE  ROCK,  AR 

HERRLEIN,  DAVID  ALLEN  

KIMBALL,  SD 

HUMBERGER,  DONALD  

MCDONALD,  TN 

INWANG,  ENO  PATRICK  

N  MIAMI  BEACH.  FL 

JENKINS,  STEVE 

FAYETTEVILLE.  NC 

JONES,  VERNON  _. 

LITTLE  ROCK,  AR 

KHAN,  ASIF  ALI  

ELMHURST,  NY 

LASHKEVICH,  JOHN  P 

CHERRY  HILL,  NJ 

MAYFIELD,  JENNIFER  

VTCKSBURG,  MS 

MCNINCH,  DAVID  LEON 

ALKJE,  TX 

MILLER-DAVIS,  MARILYN 

SAVANNAH,  MO 

MIRA.  CHRIS  MANUEL  

BRANDON,  FL 
MUIGAI.  JOSEPH  GITHINJI  .. 
WATERTOWN,  NY 

MTSHONA.  NOKUZOLA  

BROOKLYN.  NY 
PHYSICAL  &  SPORTS  THER- 
APY. INC  

WILSON.  NC 
RHODES.  JEANETTE  POW- 
ELL   

NEWPORT.  NC 

ROFFMAN,  SOL 

PEABODY.  MA 

SADRI,  MANOUCHEHR 

POTOMAC.  MD 

SCHWARTZ.  JOANNE 

SIOUX  FALLS,  SD 
SUNRISE  ADULT  DAY 

HEALTH  CARE  

PINE  BLUFF,  AR 

SWEAT,  JOHN  EDWARD  

BRADENTON,  FL 

VOSSMAN,  DANIEL  J 

OSAGE  BEACH.  MO 


Effective 
date 


03^19/1996 

03/19/1998 

03/19/1996 

03/19/1998 

03/19/1996 

03/19/1996 

03/19/1996 

03/19/1996 

03/19/1996 

03/19/1996 

03/19/1996 

03/19/1996 

03/19/1996 

03/19/1996 

03/19/1996 

03/19/1996 
03/19/1998 
03/19/1996 
03/19/1996 

03/19/1998 
03/19/1998 
03/19/1998 


FELONY  CONTROL  SUBSTANCE 
CONVICTION 


03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 

03/19/1998 
03/19/1998 
03/19/1998 

03/19/1998 
03/19/1998 


REYES,  SAMSON 

DYPIANGCO 

WINTERSVILLE,  OH 


03/19/1998 


PATIENT  ABUSEmEQLECT  C0NVK:TK>NS 


BLUMENSCHEIN,  SHEILA 

KATHLEYNE  

03/19/1998 

DELAWARE,  OH 

GONZALEZ.  OCTABIA 

03/19/1998 

OKLAHOMA  CITY,  OK 

GUILBERT,  RICARDO  

03/19/1998 

DELMONT,  NJ 

HUTSON.  BUFFI  

03/19/1998 

CORINTH,  MS 

JONES,  MICHAEL  DONNEL  .... 

03/19/1998 

ST  PETERSBURG.  FL 

MARTINEZ-SUASTEGUI, 

CONSTANCIO  

03/1998 

CROWLEY,  CO 

MITCHELL.  CASSANDRA  L  .... 

03/19/1996 
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Subject,  city,  state 

Effective 
date 

WARREN.  AR 
SHEPPARD.  MARCIA  ANN  

BUFFALO,  NY 
SIMON.  NELSON  G  

03/19/1998 
03/19/1998 

.  CXXOES,  NY 

STATEN.  BARBARA  ANN 

RAYVILLE,  LA 
VIERTEL.  RITA  FORDYCE  

DAVENPORT.  lA 

03/19/1998 
03/19/1998 

Subject,  city,  state 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


BORDERS.  WILLIAM  F  JR  

03/19/1998 

LAKE  OZARK,  MO 

CAMPBELL,  GAIL  B 

03/19/1998 

SHREVEPORT,  LA 

FIVES,  JOSEPH  R  

03/19/1998 

ST  JOSEPH.  MO 

GLASS,  GILBERT  

03/19/1998 

UNION.  NJ 

LANGSTON.  JENNIFER  ELIZ- 

ABETH   

03/19/1998 

WEST  HELENA,  AR 

ROMAN,  KIMBERLY  L  

03/19/1998 

TOLEDO,  OH 

UCENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


ABBAS.  SYED  R  

JAMAICA.  NY 
AGIN.  CATHY 

HARRISBURG,  IL 
ALLEN,  SUZANNE  B 

SPRINGFIELD.  NH 
ALLEN.  PHYLLIS  E  

GODMAN.  MS 
AMAYA.  CARLOS  ERNESTO  .. 

AVENTURA.  FL 
ARNOLD.  KIMBERLY  RAE  

JACKSON.  MS 
AUSTIN.  SHERRY  CHRISTINE 

COURTLAND.  MS 
BACARDI.  BRIAN  

MCHENRY,  IL 
BALDWIN.  MARK  

COLUMBUS.  OH 
BASECKI.  TADEUSZ  

CLIFFSIDE  PARK.  NJ 
BEDWELL.  RODNEY  D  

CHESTER.  VA 
BEHESHTI.  EMIL  

RIVERHEAD.  NY 
BELMONT,  MATT 

MORTON,  IL 
BILLINGSLEY,  WALTER 

CHICAGO.  IL 
BUCKLEY,  PATRICIA  J  

WINTHROP,  MA 
CALUHAN.  KATHLEEN  ANNE 

BOCA  RATON.  FL 
CASCK).  SHARON 

CLAUDETTE  

SEMINARY.  MS 
CHO.  LUCY  OKHI  

ORLANDO.  FL 
CHODOCK.  TED  

SOMERVILLE.  MA 
CHRISTENSON.  NAN  

WINTHROP,  MA 
CONLIN.  THOMAS  H  

LOWELL.  MA 
CONRAD.  MAE  L  


03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 

03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1996 


EAST  BURKE,  VT 

COX,  MICHELLE  P  

LITTLETON,  CO 

CROSS,  NANCY  L  

MONTPELIER,  VT 

CURRENT,  SHARON  

NEW  BERRY.  FL 
DANCHIMAH,  STEPHEN  UK 

CHICAGO,  IL 
DEGUZMAN,  MARIA 

CHICAGO,  IL 
DENARDO,  MARY  ALICE 

LOS  ALTOS,  CA 
DICKERSON,  STEPHANIE  L  . 

LAUREL,  MS 
DLHOPOLSKY,  ALOIS  J 

LINDENHURST,  NY 
DOONAN.  GREGG 

PEABOOY,  MA 
DOVER,  JANET  K  

W.  PEABODY,  MA 
ELLIS.  SHALIMAR  A  

E.  TAUNTON,  MA 
EPPERSON,  ROGER 

EDWARDSVILLE.  IL 
FAIRLEY,  LINDA  RUTH  

WIGGINS,  MS 
FLAHERTY.  CAROL  M  

NORTON,  MA 
FLANNERY.  ANNETTE  M 

ROSLINDALE,  MA 
FREDETTE.  JENNIFER  D  

PORTSMOUTH,  NH 
GAGLIANO,  GARY  PAUL  

HATTIESeURG,  MS 
GAMEZ,  ROBIN  LYNN  

CERES.  CA 
GEORGE,  GEORGIA  GALE  .. 

CROWLEY,  TX 
GOLDBERG.  GERALD  L  

BAYSIDE,  NY 
GRAEBNER,  ROBERT 

CHARLES  

TYLER,  TX 
GROSS,  MARIE  MIDLER 

SUNRISE,  FL 
HAUPTMANN,  CAROLE  

WORTH,  IL 
HICKS,  HERBERT  HOLLIS 

NATCHEZ.  MS 
HOLTZBERG,  ALBERT 

ARLINGTON,  TX 
HUNT,  DEBBIE  KAY  

BILOXI,  MS 
INANC,  DOGAN  

CLEARWATER.  FL 
JACKMAN,  RICHARD  V 

WATERBURY,  CT 
JOHNS,  JAMES  CHARLES  JR 

TEXAS  CITY,  TX 
JONES,  PATRICIA  G  

CHICAGO.  IL 
KEMP,  RALPH  A  

APTOS.  CA 
KRZYZEWSKI,  ROBERT  JR  ... 

WHEATON,  IL 
LANDRY,  GAYLE  A 

W  BRIDGEWATER,  MA 
LAROSA,  JEAN  M  

BRAINTREE,  MA 
LENCI.  WYNNE  

OXFORD.  Ml 
LIPOWSKI,  EDWARD  J  


Effective 
date 


Subject,  city,  state 


03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1996 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1996 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1996 
03/19/1998 
03/19/1998 
03/19/1998 

03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1996 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 


ASHEVILLE,  NC 
LIZARDO,  JENNIFER 

JOLIET,  IL 
LOFTUS,  GORDON  T 

FORT  DODGE,  lA 
LUCERNO,  ERLINDA 

BERNARDEZ  

ALAMEDA,  CA 
MARTIN,  JOHN  COLBY 

NAPERVILLt,  IL 
MCCARTHY,  X)SEPH  F 

BRAINTREE,  MA 
MCQUEEN.  VERNITA  R  

HOUSTON,  TX 
MERCHANT,  UNDA 

WESTON,  MA 
MILTON,  ROBERT  E 

REDDING,  CA 
MOLNAR,  JEAN  THOMAS 

ARIMO,  ID 
MORANTTE,  BERNARDO  D 

JR  

RIVERBANK,  CA 
MORRONE,  ROSALIE 

ELMHURST,  IL 
MURPHY,  CHRISTOPHER  G  .. 

PEPPERELL,  MA 
NAJARIAN,  FRANCIS  A 

WORCESTER,  MA 
NASRAWAY,  AMY  

MEDFIELD,  MA 
NEHRING.  RICHARD  V  

BATTLE  MOUNTAIN,  NV 
NGUYEN,  BANG  DUY  

SEATTLE.  WA 
ORLOWSKI.  JOHN  V  

BRUNSWICK,  ME 
OSBORN.  VICKIE  LYNN 

BILOXI,  MS 
PAQUETTE.  LAURIE  C 

MANCHESTER.  NH 
PARSHALL,  NANCI  O  FROST 

ARCATA,  CA 
PETERSON,  EDWARD  JAMES 

JR  

LEEDS,  AL 
PISNANONT,  PETER  P  

MT  VERNON,  NY 
PUERTOLLANO,  RAUL  

NEW  YORK,  NY 
RALLO,  TIMOTHY  O 

EDWARDSVILLE,  IL 
RANDALL,  RICHARD  R  

NEWTON,  MA 
REISWIG,  ORAN  K  

CHICO.  CA 
RENSTROM.  GRACE  A 

LITTLE  CANADA.  MN 
REVETER.  KIM  M  

DENVER,  CO 
RICE.  MARC 

ASTORIA,  NY 
RINEHART,  BILLY  DALE  JAY 

JR  _ 

JACKSON,  MS 
ROSENTHAL,  ALAN  S 

BROOKLINE,  MA 
RYDZEWSKI,  J  ANDREW  

LAWRENCE,  MA 
SEELYE,  CAROLYN  

PEORIA,  IL 
SHAW,  DEBORAH  N  

CANTON,  MA 
SIAUCIUNAS,  CHARLES 


Effective 
date 


03/19/1998 
03/19/1998 

03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 

03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 

03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 

03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
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Subject,  dty,  state 


PALM  HARBOR,  FL 
SILC»X.  JANJCE  M 

OUINCY,  MA 
SIMMONS,  TIMOTHY  KEITH  ... 

BIRMINGHAM,  AL 
SLOANAKER,  JOHN  L 

BELMONT,  MA 
SPURR.  JOHN  _ 

SANTA  CRUZ,  CA 
STARRING,  DORIS  DEAN 

INMAN _ 

LAKEWOOD,  WA 
STEELE,  PATRICIA  CLARE  .... 

MADISON,  MS 
STEPHENS,  JANICE 

FLORA,  IL 
STEWARD,  VINCENT 

CHICAGO,  IL 
STOCKING,  LANETTE  L 

BETTENDORF.  lA 
STRINGER,  CHRISTY  LYNN  ... 

BAY  SPRINGS,  MS 
STUTTS,  BETTY  B _... 

PASCAGOULA.  MS 
SULUVAN,  BARBARA  L 

SALEM,  MA 
SUThERLAND,  CHARLES  

CARTHAGE.  IL 
SWARTZFAGER,  IVY  H 

JACKSON,  MS 
TAYLOR,  BOBBY  LeV»S 

ALTAMONTE  SPNGS,  FL 
THORNTON.  JANE  ETTA 

DALLAS,  TX 
TICHE?«)R,  T  DAVID  JR  

DALLAS,  TX 
TICHENOR'S  BROADWAY 

PHARMACY  

MESQUITE,  TX 
VIGIL,  FAITH  

PUEBLO,  CO 
WALKER.  ELAINE  PHYLUS  .... 

SONORA.CA 
WARREN.  VONNIE  NELL 

YAZOO  CITY.  MS 
WATSON.  ALLB4  J  ._ 

HAVELOCK.NC 
WEBB.  SUSAN  K „..._ 

ORIMOND  BEACH.  FL 
WEST,  AUCIA  A  _ 

STONEHAM.MA 
WHEATLEY.  ANITA  CORINNE 

MADtSON.  MS 
WnJJAMS.  MELLONY  

HOUSTON.  TX 
WILSON.  KATHRYN  ANN 

RENO.  NV 
WISEMAN-SMITH.  PAMELA  ..„ 

ELDORADO.  IL 
WORTHINGTON.  DEBORAH 

TIDWELL 

JACKSON.  MS 
YOUNG.  JANK£ 

DUNLAP.  IL 


Effective 
date 


03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 

03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 

03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03/19/1998 
03^19/1998 
03/19/1998 
03/19/1996 

03/19/1998 
03/19/1998 


FEDERAUSTATE  EXCLUSION/ 
SUSPENSION 


CHANG,  GUILLERMO 

03/19/1998 

FOREST  HILLS,  NY 

GARDNER,  BARBARA 

03/19/1998 

INWOOD,NY 

MUGAHID  MEDICAL  SHUT- 

TLE. INC  

03/19/1998 

Subject,  city,  state 

Effective 
date 

JERSEY  CITY.  NJ 
OLIVERA,  JUAN  A  

03/19/1998 

BROOKLYN,  NY 
SAM  SUNG  PHARMACY 

CORP 

BRONX,  NY 

03/19/1998 

OWNED/CONTROLLED  BY  CONVICTED 
EXCLUDED 


A-COMMUNITY  HOME 

HEALTH.  INC 

03/19/1998 

N  MIAMI  BEACH.  FL 

FLORIDA  CTR  FOR  THE 

handk:ap _ _ 

03/19^998 

BRANDON.  FL 

GERIATRIC  HEALTH  OF  S 

CAROUNA 

03/19/1998 

CHARLESTON,  SC 

HEALTH  ESTEEM  INCOR- 

PORATED   

03/19/1998 

N  MIAMI  BEACH,  FL 

DEFAULT  ON  HEAL  LOAN 


ALLEN.  DEBRA  LYNN  

03/19/1998 

SAN  DIEGO.  CA 

ANDERSON.  PAUL  J  _ 

03/19/1998 

LUBBOCK,  TX 

BARKER.  ESMOND  A 

3/19/1996 

LAFAYETTE.  LA 

BARR,  TIMOTHY  G  ...._ 

3/19/1998 

CYPRESS,  CA 

BLOMELEY,  ROBERT  EU- 

GENE   „ 

3/19/1998 

CERRITOS,  CA 

BUMQARDNER,  THOMAS  M  .. 

3/19/1998 

HOUSTON.  TX 

CALHOUN.  LYNN  E 

3/19/1998 

AUSTIN.  TX 

DEAN.  GREGORY  EDWIN  

3/19/1998 

PHILADH-PHIA.  PA 

DIAZ.  ADOLFO  FARIAS  JR  

3/19/1998 

EL  PASO.  TX 

RNNEY.  DEIRDRE  L  

3/19/1998 

WINTER  PARK.  FL 

FOSTER.  STEPHEN  A 

3/19/1998 

PASADENA.  TX 

GIBBONS.  STACEY  L 

3/19/1998 

GALVESTON.  TX 

HAl  1  MAN,  HFI  FN  n 

3/19/1998 

WILUS.  TX 

HETH.  DAVID  M „ 

3/19/1998 

LAYTON,  UT 

JOHNSON.  RUSSEL  K  

3/19/1998 

REXBURG.  ID 

LAHAIE.  SHERI  L 

3/19/1998 

MENLO  PARK,  CA 

LOPERRDO,  DENISE  R  ..._ 

3/19/1998 

BALDWIN,  NY 

LYONS,  DOROTHY  A 

3/19/1998 

GROVELAND.  CA 

POWERS.  CARLOS  H 

3/19/1998 

WASHINGTON.  DC 

QADE.  LARREN  WADE  .._ 

3/19/1998 

WASHINGTON.  DC 

RICHARD.  MYRLENE  R  

3/19/1998 

CALUMET  CITY.  IL 

RINES  (LEBLANC).  SUSAN  B 

3/19/1998 

TUCSON.  AZ 

ROLLANO.  STEVEN  BRENT  ... 

3/19/1998 

HARUNGEN,  TX 

ROSS.  ALEXANDER  E  

3/19/1998 

Subject,  city,  state 

Effective 
date 

MANVEUTX 
TAYLOR,  EMMA  J 

3/19/1998 

HOUSTON.  TX 

EXCLUSKM  BASED  ON  SETTLEMENT 
AGREEMENT 


ELNESER.  RAFAEL 

12/31/1998 

MIAMI.  FL 

HERNANDEZ.  CARMEN 

1/31/1998 

MIAMI,  FL 

MT  ZKM  MEDK^AL  REHABIU- 

TATON  _..„ _ 

1/31/1998 

MIAMI.  FL 

Dated:  March  5, 1998. 


J' 

Director,  Health  Ckire  Administrative 
Sanctions,  Office  of  Inspector  General. 
[FR  Doc  98-6447  Filed  3-12-98;  8:45  am] 

BKUNQ  OOM  41S0-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Adminlstiatlon 

Agency  infonnatlon  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Recfusst 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  pubUsh  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Iteduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  OfBcer  on  (301)443-8005. 

Proposed  Project:  The  1997  Sample 
Survey  of  Mental  Health  Organizations 
and  General  Hospitals  with  Separate 
Psychiatric  Services — Revision  of  the 
Inventory  of  Mental  Health 
Organizations  and  General  Hospital 
Mental  Health  Services  (IMHO/ 
GHKQiS).  The  survey  will  be  conducted 
in  two  phases.  Phase  I  will  be  a  brief 
two  page  inventory  consisting  of  two 
forms — one  for  all  organizations  that 
provide  mental  health  treatinent 
services  and  the  other  for  all  managed 
behavioral  health  care  organizations. 
Phase  n  will  be  a  sam^^e  survey  of  over 
3,000  organizations  drawn  from  the 
imiverse  of  organizations  providing 
mental  health  treatment  services 
identified  in  the  first  phase.  The  sample 
survey  will  use  a  more  comprehensive, 
but  very  similar  fona  to  the  one  used  in 
the  1994  IMHO/GHMHS.  The 
organizational  data  to  be  collected 
include  ownership  and  management, 
client/patient  demographics,  revenues 
and  expenditures,  and  staffing.  The 


UMI 


dataset  produced  will  be  used  to 
provide  national  statistical  estimates 


and  will  be  the  basis  of  the  National 
Directory  of  Mental  Health  Services. 


The  annual  burden  estimate  is  as 
follows: 


Respondent  category 


Ptwse  I  (Directory  Registry): 

Specialty  Mental  Heatth  Organizations  (Self  report- 
ing)   

Specialty  Mental  Health  Organizations  (State  MIS  re- 
ports)   

General  Hospitals  with  known  Psychiatric  Services  ... 

General  Hospitals  screened  for  Psychiatric  Services 

Community  Residential  Organizations  

Managed  Care  Organizations  

Ptiase  II  (Sample  Survey): 

Specialty  Merrtal  Health  Organizations  (self  reporting) 

Speciaity  Mental  Health  Organizations  (State  MIS  re- 
ports)   

General  Hospitals  with  Psychiatric  Services  (Self  re- 
porting)   

Grand  Total  


3  Year  total- 
Number  of  re- 
spondents 


3.045 

781 

1.616 

4.800 

1.500 

700 

1,841 

533 

962 


15.758 


3  year  total — 
Responses 
per  respond- 
ent 


Annual  aver- 
age— Number 
of  respondents 


1.015 

254 
534 
1^00 
500 
233 

614 

178 

321 


5.249 


Hours  per 
response 


025 

0.09 
025 
025 
025 
025 

2.5 

1.0 

2.5 


Annual  bur- 
den— Total 
annualized  re- 
sponse burden 
(hours) 


254 

23 
135 
400 
125 

58 

1,534 
178 
802 


3.509 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  J.  Cbenok,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Buil<£ng,  Room  10236. 
Washington.  DC  20503. 

Dated:  March  9, 1998. 
Richard  Kopanda, 
Execudve  Officer,  SAMHSA. 
(FR  Doc.  98-6498  Filed  3-12-98;  8:45  am] 
MLUNa  CODE  41«2-ao-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocket  No.  FR  4349  N  01] 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  April  13, 
1998. 

AOOflESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 


refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building.  Washington,  IX]  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest  Washington.  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMBfTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  me  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 


numbers  of  an  agency  official  femiliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  35,  as 
amended. 

Dated:  March  6, 1998. 

David  S.  Cristy, 

Director.  IBM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Minimum  Property 
Standards  for  Housing. 

Office:  Housing. 

OAfB  Approval  Number:  2502-0321. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
These  standards  establish  the 
acceptability  of  properties  for  mortgage 
insurance  and  will  further  the  goal  of  a 
decent  and  a  suitable  living 
environment  for  every  American  family. 
These  standards  will  protect  the 
Department's  interest  by  requiring 
certain  features  of  design  and 
construction  not  normally  required  by 
State  and  local  codes.  These 
requirements  vfill  insure  the  diu^bility 
of  housing  for  the  life  of  the  mortgage. 

Fonn  Number:  None. 

Respondents:  Businesses  or  Other 
For-Profit,  Federal  Government, 
Individual  or  Households. 

Frequency  of  Submission:  On 
Occasion  and  Recordkeeping. 

Reporting  Burden: 
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Number  of  re-             Frequency  of              Hours  per 
spondents                  response                 response 

Bunjen 
hours 

1,350                             1                              8 

10800 

Total  Estimated  Burden  Hours: 
10.800. 

Status:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired. 

Contact;  Marion  F.  Omnell.  HUD, 
(202)  708-6423;  Joseph  F.  Lackey,  Jr., 
OMB.  (202)  395-7316. 

Dated:  March  6. 1908. 

[FR  Doc  98-6422  Filed  3-12-98: 8:45  am] 
laxsM  coof  4*i*-ei-M 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Podm  Na  FW  4146  M  Oq 

Submission  for  OMB  Rsvisw: 
Comnisnt  Rwyisst 

aoency:  Office  of  the  Assistanf 
Secretary  for  Administration  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  reqiiirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Deftartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Continents  due  date:  April  13, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 


sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
OfBce  Building,  Wellington,  DC  20503. 
FOR  FURTHER  INFORMATION  OONT  ACT: 

Wayne  Eddins,  Reports  Management 
Officer,  Depaztment  of  Housing  and 
Urban  Developmmt,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  706-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMBirARY  INFORMATION:  The 
Department  has  sulnnitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Qiaptw  35). 

The  Notice  lists  me  following 
informatim:  (1)  the  title  of  the 
informaticm  collection  proposal;  (2)  the 
office  of  the  ^ency  to  collect  the 
information;  (3)  the  C^fB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 


numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Anttority:  Sactioa  3507  of  the  Paperwork 
Reductiffli  Act  of  1995, 44  U.S.C  35.  as 
amended. 

Dated:  March  6, 1998. 
Owrid  S.  Criity. 

Dinctor,  IRM  Policy  and  Managanent 
Division. 

Notice  of  Safamiarion  oflVopoeed 
iBfennatkm  CoUectioD  to  OMB 

Title  of  Proposal:  Housing 
Discrimination  Complaint  Form 
(English/Spanish  Version). 

Office:  Fair  Housing  and  Equal 
Opportimity. 

CXi^  Approval  Number:  2529-0011. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Information  collected  will  be  used  for 
purposes  of  ccntacting  persons  who 
wish  to  file  a  compliant  of  housing 
discrimination  and  for  nmlring  initial 
assessments  regarding  HUD's 
jiuisdiction  under  the  Fair  Housing  Act. 
The  revised  form  is  user-friendly; 
enhances  the  quality  and  clarity  of 
information  collected;  reduces  the  time 
to  complete;  and  makes  the  public 
aware  of  their  iaii  housing  rights. 

Fonn  Number:  HUD-903  and  HUD- 
903A. 

Respondents:  Individual  or 
Households.  Business  or  Other  For- 
Profit,  Not-For-Profit  Institutions,  and 
State.  Local,  or  Tribal  Government. 

Frequency  of  Submission:  Ongoing. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-903  and  903A 


10.750 


20  min 


3583 


Total  Estimated  Burden  Hours:  3583. 

Status:  Revision  of  a  currently 
approved  collection. 

Contact:  Barbara  Stack.  HUD,  (202) 
708-2111  x203;  Joseph  R.  Lackey,  Jr.. 
OMB,  (202)  395-7316. 

Dated:  March  6, 1998. 

(FR  Doc.  98-6423  Filed  3-12-98;  8:45  am] 

aaXMQ  CODE  4210-01-«l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-01]  "^ 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
tmutilized  ,  underutilized,  excess,  and 


surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
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SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Vlrterans  Administration,  No.  88-2503- 
OG  (D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
ht>m  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane. 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.).  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 


Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  Usted  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ENERGY:  Ms. 
Marsha  Penhaker,  Department  of 
Energy,  Facilities  Planning  and 
Acquisition  Branch,  FM-20,  Room  6H- 
058,  Washington,  DC  20585;  (202)  586- 
0426;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal.  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-2059; 
INTERIOR:  Ms.  Lola  Knight,  Department 
of  the  Interior,  1849  C  Street,  NW,  Mail 
Stop  5512-MIB,  Washington,  DC  20240; 
(202)  208-4080;  NAVY:  Mr.  Charles  C. 
Cocks,  Department  of  the  Navy, 
Director,  Real  Estate  Policy  Division, 
Naval  Facilities  Engineering  Command, 
Code  241A.  200  Stovall  Street. 
Alexandria,  VA  22332-2300;  (703)  325- 
7342;  (These  are  not  toll-free  numbers). 

Dated:  March  5. 1998. 

Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  03/13/98 

Suitable/Available  Properties 

Buildings  (by  State) 

California 

112  Bldgs— Skaggs  Island 
Naval  Security  Group 
Skaggs  Island  Co:  Sonoma  CA 
Landholding  Agency:  GSA 
Property  Number:  549730001 
Status:  Excess 

Comment:  32-13,374  sq.  ft.,  temp,  quonset 
huts  to  fierm.  wood/concrete  most  recent 


use — housing,  admin.,  support  facilities, 
remote  location,  below  sea  level,  high 
maintenance 
GSA  Number:  9-N-CA-1488 

Vallejo  Federal  Building 

823  Marin  Ave. 

Vallejo  Co:  Solano  CA 

Landholding  Agency:  GSA 

Property  Number:  549730014 

Status:  Excess 

Comment:  15,134  sq.  ft.,  most  recent  use — 

ofBce,  possible  asbestos/lead  paint,  historic 

signiHcance 
GSA  Number  9-<Mj\-1502 

Visitor  Motel — Upper  Kaweah 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Landholding  Agency:  Interior 

Property  Number:  619720007 

Status:  Unutilized 

Comment:  39403  sq.  ft.,  wood,  2-story,  needs 
repair,  presence  of  asbestos/lead  paint,  off- 
site  use  only 

Hawaii 

Bidg  5417 

Iroquois  Point  Housing 

Ewa  Beach  Co:  Honolulu  HI  96706- 

Landholding  Agency:  Navy 

Property  Number:  779810085 

Status:  Excess 

Comment:  1700  sq.  ft.,  concrete  wood,  most 

recent  use — residence,  relocation  may  not 

be  feasible,  off-site  use  only 

Bidg.  5419 

Iroquois  Point  Housing 

Ewa  Beach  Co:  Honolulu  HI  96706- 

Landholding  Agency:  Navy 

Property  Number.  779810086 

Status:  Excess 

Comment:  300  sq.  ft.,  concrete/wood,  most 

recent  use — carport,  relocation  may  not  be 

feasible,  off-site  use  only 
Bidg.  1533 

Naval  Station  Pearl  Harbor 
Pearl  Harbor  Go:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779810088 
Status:  Excess 
Comment:  3200  sq.  ft.,  possible  asbestos/lead 

paint,  most  tecent  use — handball  courts, 

off-site  use  only 

Bidg.  472 

Naval  Station  Pearl  Harbor 

Peari  Harbor  Go:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779810089 

Status:  Excess 

Comment:  23,660  sq.  ft.,  needs  rehab, 

possible  asbestos/lead  paint,  most  recent 

use — boat  repair  shop,  off-site  use  only 
Bidg.  1202 

Naval  Station  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779810090 
Status:  Excess 
Comment:  1200  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bidg.  1204 

Naval  Station  Pearl  Harbor 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  779810091 
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Status:  Excess 

Conunent:  120  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  1205 

Naval  Station  Pearl  Harbor 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779810092 

Status:  Excess 

Comment:  64  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Michigan 

Parcel  1 

Old  Lifeboat  Station 

East  Tawas  Co:  Iosco  MI 

Landholding  Agency:  GSA 

Property  Number:  549730011 

Status:  Excess 

Conunent:  2062  sq.  ft.  station  bldg.,  garage, 
boathouse,  oilhouse,  possible  asbestos/lead 
paint,  eligible  for  listing  on  National 
Register  of  Historic  Places 

GSA  Number:  l-UU-MI-500 

Parcel  2 

Tawas  Point  Lighthouse 

East  Tawas  Co:  Iosco  MI 

Landholding  Agency:  GSA 

Property  Number:  549730012 

Status:  Excess 

Comment:  lighthouse,  duplex  dwelling, 
garage,  storage,  possible  asbestos/lead 
paint,  wetlands,  listed  on  National  Register 
of  Historic  Places,  restricted  access 

GSA  Number:  l-U-Ml-500 

S.  Haven  Keeper's  Dwelling 

91  Michigan  Ave. 

South  Haven  Co:  Van  Buren  MI  49090- 

Landholding  Agency:  GSA 

Property  Number:  549740012 

Status:  Excess 

Comment:  3257  sq.  ft.,  2-story  dwelling  and 
800  sq.  ft.  garage,  presence  of  asbestos/lead 
paint 

GSA  Number:  1-U-MI-475C 

Eagle  Harbor  Lighthouse 

Rt.  26 

Eagle  Harbor  Co:  Keweenaw  MI  44950- 

Landholding  Agency:  GSA 

Property  Number:  549740018 

Status:  Excess 

Conmient:  2  bidgs.,  3111  sq.  ft.  combined, 
presence  of  asbestos/lead  paint,  most 
recent  use — museum  and  storage 

GSA  Number:  1-U-MI-420A 

Minnesota 

Duluth  Duplex  Housing 

725  &  725'/^  Lake  Ave. 

Duluth  Co:  St.  Louis  MN  55802- 

Landholding  Agency:  GSA 

Property  Number:  549740013 

Status:  Excess 

Comment:  2-story  brick  dwelling,  possible 

lead  paint 
GSA  Number:  l-U-MN-571 

Nebraska 

Natl  Weather  Svc  Forecast  Ofic 
Rt.  2 

Alliance  Co:  Box  Butte  NE 
Landholding  Agency:  GSA 
Property  Number:  549740021 
Status:  Excess 


Comment:  1500  sq.  ft.,  presence  of  asbestos. 

most  recent  use  — office 
GSA  Number:  7-C-NE-0524 

New  Jersey 

ESMT  Manasquan 

124  Ocean  Ave. 

Manasquan  Co.:  Monmouth  NJ 

Landholding  Agency:  GSA 

Property  Number:  549730025 

Status:  Excess 

Comment:  main  bldg.  (5714  sq.  ft.),  paint 
locker  (96  sq.  ft.),  garage  (3880  sq.ft.),  need 
repairs,  presence  of  asbestos/lead  paint, 
Coast  Guard  easement 

GSA  Number  l-U-NJ-0632 

Former  Tyberg  Residence 
National  Park  Service 
Wallpack  Co:  Sussex  NJ  07881- 
Landholding  Agency:  Interior 
Property  Number  619720053 
Status:  Unutilized 

Comment:  most  recent  use — housing,  off-site 
use  only 

New  York 

Fed.  Office  Building 

35  Ryerson  Street 
Brooklyn  Co:  Kings  NY 
Landholding  Agency:  GSA 
Property  Number:  549630011 
Status:  Excess 

Comment:  nine  floors  and  l>asement,  possible 

asbestos,  needs  rehab,  most  recent  use — 

VA  Clinic 
GSA  Number:  1-G-NY-637A 
Stockton  School/Maint  Garage 
Mill  Street 
Stockton  NY  14784- 
Landholding  Agency:  GSA 
Property  Number:  549730024 
Status:  Surplus 
Comment:  13,555  sq.  ft.,  1-story,  most  recent 

use — training  center,  4.6  acres  of  land 
GSA  Number:  l-L-NY-0860 
101  Housing  Units 
Mitchel  Complex 
82B  Mitchel  Avenue 
East  Meadow  Co:  Nassau  NY  11554- 
Landholding  Agency:  Navy 
Property  Number:  779810093 
Status:  Unutilized 
Comment:  422  sq.  ft.,  frame,  2-stor>-,  presence 

of  asbestos/lead  paint  most  recent  use — 

residential,  off-site  use  only 

36  Garages 
Mitchel  Complex 
82B  Mitchel  Avenue 

East  Meadow  Co:  Nassau  NY  11554- 
Landholding  Agency:  Navy 
Property  Number:  779810094 
Status:  Unutilized 

Comment:  350  sq.  ft.,  masonry,  most  recent 
use — garage,  off-site  use  only 

Ohio 

Keeper's  Dwelling  &  Shed 

110  Wall  Street 

Huron  OH  55802- 

Landholding  Agency:  GSA 

Property  Number:  549740015 

Status:  Excess 

Comment:  5100  sq.  ft.  single  family  residence 

and  a  216  sq.  ft.  storage  shed,  possible  lead 

based  paint 
GSA  Number:  l-U-OH-800 


Pennsylvania 

Airport  Surv.  Radar  Site 

Beacon  Road 

New  Cumberland  Co:  Cumberland  PA 

17070— 
Landholding  Agency:  GSA 
Property  Number:  549810010 
Status:  Surplus 
Comment:  1512  sq.  ft.,  concrete  block  bldg. 

and  340  sq.  ft.  bldg.  in  disrepair,  water  and 

sewer  lines  not  installed,  limited 

accessibility 
GSA  Number:  4-U-PA-783 

Former  Florio  House 

National  Park  Service 

Bushkill  Co:  Monroe  PA  18324- 

Landholding  Agency:  Interior 

Property  Number:  619720050 

Status:  Unutilized 

Conunent:  936  sq.  ft.  frame,  most  recent 

use — housing,  off-site  use  only 
Former  Hardtla  House 
Raymondskill 
Milford  Co:  Pike  PA 
Landholding  Agency:  Interior 
Property  Number  619720051 
Status:  Unutilized 
Comment:  1527  sq.  ft.  frame,  2-story,  needs 

repair,  most  recent  use — housing,  off-site 

use  only 

Former  Hickman  House 
National  Park  Service 
Bushkill  Co:  Monroe  PA  18324- 
Landholding  Agency:  Interior 
Property  Number.  619720052 
Status:  Unutilized 

Comment:  approx.  1604  sq.  ft.  fr^me,  2-story, 
most  recent  use — housing,  off-site  use  only 

Texas 

Bryan  Federal  Building 

216  W  26th  Street 

Bryan  Co:  Brazos  TX  77801- 

Landbolding  Agency:  GSA 

Property  Number:  549730003 

Status:  Underutilized 

Comment:  portion  of  4000  sq.  ft  bldg.,  most 

recent  use — office,  limitations  due  to 

potential  historic  significance 
GSA  Number:  7-G-TX-1048 

Bldg.  115 

Fort  Crockett/43rd  St.  Housing 

Galveston  Co:  Galveston  TX  77553 

Landholding  Agency:  GSA 

Property  Number:  879630001 

Status:  Surplus 

Comment  500  sq.  ft.,  most  recent  use — 

garage,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H,  I 
Bldg.  114 

Fort  Crockett/4  3rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number  879630002 
Status:  Surplus 
Comment:  3150  sq.  ft.  per  floor,  2-story,  most 

recent  use — residence,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H.  I 
Bldg.  113 

Fort  Crockett/43rd  SL  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number  879630003 
Status:  Surplus 
Comment:  200  sq.  ft.,  most  recent  use — 

garage,  historic  properties 
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GSA  Number:  7-U-TX-0549G,  H.  I 

BIdg.  112 

Fort  Cnx:kett/43rd  St.  Housing 

Galveston  Co:  Galveston  TX  77553- 

Landholding  Agency:  GSA 

Property  Number:  879630004 

Status:  Surplus 

Comment:  2880  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549C,  H.  1 
Bldg.  Ill 

Fort  Crockett/43rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630005 
Status:  Surplus 
Comment:  2880  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G.  H,  I 
Bldg.  110 

Fort  Crockett/43rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630006 
Status:  Surplus 
Comment:  500  sq.-ft.,  most  recent  use — 

garage,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H,  I 
Bldg.  109 

Fort  Crockett/43rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630007 
Status:  Surplus 
Comment:  2880  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H.  I 
Bldg.  428 

Fort  Crockett/53rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630009 
Status:  Surplus 
Comment:  2700  sq.  ft.,  most  recent  use — 

warehouse/office,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H.  I 
Bldg.  433 

Fort  Crockett/53rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630010 
Status:  Surplus 
Comment:  1632  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H,  I 
Bldg.  439 

Fort  Crockett/53rd  St.  Housing  , 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630011 
Status:  Surplus 
Comment:  1632  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H,  I 
Bldg.  439 

Fort  Crockett/53rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630011 
Status:  Surplus 
Comment:  1632  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H,  I 
Bldg.  440 


Fort  Crockett/SSrd  St.  Housing 

Galveston  Co:  Galveston  TX  77553- 

Landholding  Agency:  GSA 

Property  Number:  879630012 

Status:  Surplus 

Comment:  1632  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H,  I 
Bldg.  441 

Fort  CrockettysSrd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630013 
Status:  Surplus 
Comment:  1632  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H,  I 
Bldg.  442 

Fort  Crockett/53rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Numbar:  879630014 
Status:  Surplus 
Comment:  1632  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H,  I 
Bldg.  106 

Fort  Crockttt/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630015 
Status:  Surplus 
Comment:  2000  sq.  ft.,  most  recent  use — 

Garage,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H,  I 
Bldg.  105 

Fort  Crockstt/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholdiog  Agency:  GSA 
Property  Number:  879630016 
Status:  Surplus 
Comment:  1634  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G.  H.  I 
Bldg.  104 

Fort  Crockstt/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630017 
Status:  Surplus 
Comment:  1634  sq.  ft.  per  floor,  most  recent 

use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G.  H,  I 
Bldg.  103 

Fort  Crockstt/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630018 
Status:  Surplus 
Comment:  1634  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G,  H,  I 
Bldg.  102 

Fort  CrockettySeawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number:  879630019 
Status:  Surplus 
Comment;  1634  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number:  7-U-TX-0549G.  H,  I 

Virginia 

Nichols  Property 
Rt.  2,  Box  554 


Galax  Co:  Grayson  VA  24333- 
Landholding  Agency:  Interior 
Property  Number:  619640009 
Status:  Unutilized 

Comment:  1520  sq.  ft.  residence,  off-site  use 
only 

Golding  Property 

Rt.  2,  Box  555 

Galax  Co:  Grayson  VA  24333- 

Landholding  Agency:  Interior 

Property  Number:  619640010 

Status:  Unutilized 

Comment:  2224  sq.  ft.  residence,  needs 

repair,  bam,  rental  cottage,  shed,  off-site 

use  only 

Bldg.  35 

Naval  Medical  Center 

20  Gendreau  Road 

Portsmouth  VA  23708- 

Landholding  Agency:  Navy 

Property  Number:  779810115 

Status:  Unutilized 

Comment:  6513  sq.  ft.,  wood,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

club,  off-site  use  only 
Bldg.  1 

St.  juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810116 
Status:  Excess 
Conunent:  5000  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  2 

St  Juliens  Credc  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Numfc«r:  779810117 
Status:  Excess 
Conmient:  3000  sq.  ft.,  good  condition,  most 

recent  use— office,  off-site  use  only 
Bldg.  3 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810118 
Status:  Excess 
Comment:  5126  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  4 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810119 
Status:  Excess 
Comment:  3000  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  6 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810120 
Status:  Excess ' 
Comment:  5000  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  7 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810121 
Status:  Excess 
Comment:  500C  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  11 
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St  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number  779810122 

Status:  Excess 

Comment:  5000,  sq.  ft.,  good  condition,  most 

recent  use— office,  off-site  use  only 
Bldg.  12 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number  779810123 
Status:  Excess 
Comment:  10,000  sq.  ft.,  good  condition, 

most  recent  use — office,  off-site  use  only 
Bldg.  13 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number.  779810124 
Status:  Excess 
Comment:  13,469  sq.  ft,  good  condition. 

most  recent  use — office,  off-site  use  only 
Bldg.  14 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholdiag  Agency:  Navy 
Property  Number  779810125 
Status:  Excess 
Comment:  10,791  sq.  ft.,  good  condition, 

most  recent  use — office,  off-site  use  only 
Bldgs.  16, 17 
St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810126 
Status:  Excess 
Comment:  5000  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 

Bldg.  18 

St  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number  779810127 

Status:  Excess 

Comment:  5315  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  26 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810128 
Status:  Excess 
Comment:  3072  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  38 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810129 
Status:  Excess 
Comment:  11654  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  39 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810130 
Status:  Excess 
Comment:  7300  sq.  ft.,  poor  condition,  most 

recent  use — storage,  off-site  use  only 

Bldg.  40 

St.  Juliens  Creek  Annex 

Portsmouth  VA  23702- 


Landholding  Agency:  Navy 
Property  Number:  779810131 
Status:  Excess 

Comment:  8325  sq.  ft.,  poor  condition,  most 
recent  use — storage,  c^-site  use  only 

Bldg.  41 

St.  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number:  779810132 

Status:  Excess 

Comment:  7200  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  46 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number  779810133 
Status:  Excess 
Comment:  15,530  sq.  ft,  poor  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  47 

St  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number  779810134 
Status:  Excess 
Comment:  22,680  sq.  ft.,  good  condition, 

most  recent  use — office,  off-site  use  only 
Bldg.  51 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number  779810135 
Status:  Excess 
Comment:  10,120  sq.  ft.,  good  condition, 

most  recent  use — office,  off-site  use  only 

Bldg.  53 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number  779810136 
Status:  Excess 

Comment:  1984  sq.  ft.,  good  condition,  most 
recent  use— office,  off-site  use  only 

Bldg.  54 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810137 
Status:  Excess 

Comment:  1015  sq.  ft.,  good  condition,  most 
recent  use— office,  off-site  use  only 

Bldg.  63 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency;  Navy 
Property  Number:  779810138 
Status:  Excess 

Comment:  8745  sq.  ft.,  good  condition,  most 
recent  use— office,  off-site  use  only 

Bldg.  64 

St.  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number:  779810139 

Status:  Excess 

Comment:  8745  sq.  ft.,  poor  condition,  most 

recent  use — office,  off-site  use  only 
Bldgs.  65,  66.  67 
St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810140 


Status:  Excess 

Conunent:  9128  sq.  ft.,  poor  condition,  most 
recent  use— office,  off-site  use  only 

Bldg.  70 

St  Juliens  Creek  Aimex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810141 
Status:  Excess 

Comment:  12,000  sq.  ft,  poor  condition,  most 
recent  use — storage,  ofi-site  use  only 

Bldg.  72 

St.  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number:  779810142 

Status:  Excess 

Comment  9950  sq.  ft,  poor  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  81 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landhdding  Agency:  Navy 
Property  Number  779810143 
Status:  Excess 
Comment:  12,000  sq.  ft,  good  condition, 

most  recent  use — office,  off-site  use  only 
Bldg.  82 

SL  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810144 
Status:  Excess 
Comment:  2120  sq.  ft.,  good  condition,  most 

recent  use— office,  off-site  use  only 
Bldgs.  84.  86.  87,  88 
St  Juliens  Creek  Annex 
Portsmouth  VA  23702-  _ 

Landholding  Agency:  Navy 
Property  Number  779810145 
Status:  Excess 
Conunent:  10,000  sq.  ft.,  good  condition, 

most  recent  use — office,  off-site  use  only 

Bldg.  134 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702-  - 

Landholding  Agency:  Navy 
Property  Number:  779810146 
Status:  Excess 

Comment:  3112  sq.  ft.,  pKX>r  condition,  most 
recent  use — office,  off-site  use  only 

Bldg.  146 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number;  779810147 
Status:  Excess 

Comment;  5635  sq.  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 

Bldgs.  152-155 

St.  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number:  779810148 

Status:  Excess 

Comment:  800  sq.  ft.,  good  condition,  most 

recent  use — storage,  off-site  use  only 
Bldgs.  159, 160, 163 
St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency;  Navy 
Property  Number;  779810149 
Status;  Excess 
Comment:  1250  sq.  ft.,  good  condition,  most 

recent  use — storage,  off-site  use  only 


Bldg.  176 

St.  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number:  779810150 

Status:  Excess 

Comment:  5151  sq.  ft.,  good  condition,  most 

recent  use — storage,  off-site  use  only 
Bldg.  177 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency;  Navy 
Property  Number:  779810151 
Status:  Excess 
Comment:  5151  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 

Bldg.  185 

St.  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number:  779810152 

Status:  Excess 

Comment:  7700  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  201 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810153 
Status:  Excess 
Comment:  15,146  sq.  ft.,  good  condition, 

most  recent  use— office,  off-site  use  only 

Bldg.  202 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landhotding  Agency:  Navy 
Property  Number:  779810i54 
Status:  Excess 

Comment:  3391  sq.  ft.,  poor  condition,  most 
recent  use — office,  off-site  use  only 

Bldg.  203 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810155 
Status:  Excess 

Comment:  11,340  sq.  ft.,  poor  condition,  most 
recent  use — office,  off-site  use  only 

Bldgs.  207,  208.  210 
St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number;  779810156 
Status:  Excess 

Comment:  165  sq.  ft.,  good  condition,  most 
recent  use — office,  off-site  use  only 

Bldg.  216 

St.  Juliens  Creek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number:  779810157 

Status:  Excess 

Comment:  3624  sq.  ft.,  poor  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  217 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810158 
Status;  Excess 
Comment:  1716  sq.  ft.,  poor  condition,  most 

recent  use — office,  off-site  use  only 

Bldg.  226 

St.  Juliens  Creek  Annex 


Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810159 
Status:  Excess 

Comment:  6780  sq.  ft.,  poor  condition,  most 
recent  use — office,  off-site  use  only 

Bldg.  233 

St.  Juliens  Greek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number:  779810160 

Status;  Excess 

Comment;  1161  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  247 

St.  Juliens  Oeek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810161 
Status:  Excess 
Comment:  4492  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  269 

St.  Juliens  Greek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency;  Navy 
Property  Number;  779810162 
Status:  Excess 
Comment;  468  sq.  ft.,  poor  condition,  most 

recent  use — disposal/salvage,  off-site  use 

only 

Bldg.  272 

St.  Juliens  Greek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency;  Navy 
Property  Number:  779810163 
Status;  Excess 

Comment;  1920  sq.  ft.,  poor  condition,  most 
recent  usa — storage,  off-site  use  only 

Bldg.  277 

St.  Juliens  Greek  Annex 

Portsmouth  VA  23702- 

Landholding  Agency:  Navy 

Property  Number:  779810164 

Status:  Excess 

Comment:  26.146  sq.  ft.,  good  condition. 

most  recent  use — office,  off-site  use  only 
Bldg.  278-279 
St.  Juliens  Greek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810165 
Status;  Excess 
Comment:  5820  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  305 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810166 
Status:  Excess 
Comment;  972  sq.  ft.,  poor  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  328 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency;  Navy 
Property  Number;  779810167 
Status;  Excess 
Comment;  83  sq.  ft.,  poor  condition,  off-site 

use  only 
Bldg.  356 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 


Landholding  Agency:  Navy 

Property  Number:  779810168 

Status:  Excess 

Comment:  1080  sq.  ft.,  poor  condition,  most 

recent  use — office,  off-site  use  only 
Bldg.  H 

St.  Juliens  Creek  Annex 
Portsmouth  VA  23702- 
Landholding  Agency:  Navy 
Property  Number:  779810169 
Status:  Excess 
Comment:  5564  sq.  ft.,  good  condition,  most 

recent  use — office,  off-site  use  only 

Washington 

Vancouver  Info  Center 
Vancouver  Co:  Clark  WA  98663- 
Landholding  Agency:  GSA 
Property  Number:  549740011 
Status:  Excess 

Conunent;  1200  sq.  ft.,  most  recent  use — 
visitor  info  center,  excellent  condition 
GSA  Number:  9-GR-WA-514E 

West  Virginia 

Emit  Jennings  House 

New  River  Gorge  National  River 

Huffinan  Drive 

McCreery  Co:  Raleigh  WV  25934- 

Landholding  Agency:  Interior 

Property  Number:  619740002 

Status:  Excess 

Comment:  1400  sq.  ft.,  concrete  block,  needs 

rehab,  off-site  use  only 
Webb  House 

New  River  Gorge  National  River 
Rt.  41  North 

McCreery  Go:  Raleigh  WV  25934- 
Landholding  Agency:  Interior 
Property  Number:  619740003 
Status:  Excess 
Comment:  288  iq.  ft.  dwelling,  off-site  use 

only 

Gilliam  House 

New  River  Gorge  National  River 
Rt.  41  North 

McCreery  Co:  Raleigh  WV  25934- 
Landholding  Agency:  Interior 
Property  Number:  619740004 
Status:  Excess 

Comment:  448  sq.  ft.  dwelling,  off-site  use 
only 

Land  (by  State) 

Arkansas 

Hergett  Substation 

305  N.  Floyd  St. 

Jonesbbro  Go:  Craighead  AR 

Landholding  Agency:  GSA 

Property  Number:  549730017 

Status:  Excess 

Comment:  1.55  acres,  most  recent  use — 

electrical  substation 
GSA  Number:  7-B-AR-553 

Colorado 

Erie  Substation 
Hwy  87  Go:  Weld  GO 
Landholding  Agency:  GSA 
Property  Number:  549740002 
Status:  Excess 

Comment:  2.75  acres,  most  recent  use — 
electrical  substation,  (transmission  lines) 

Maine 

GWEN  Site  (Patten) 
Loring  AFB 
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Stacyville  Ck):  Herseytown  ME  04742- 

Landholding  Agency:  GSA 

Property  Number.  189640018 

Status:  Excess 

Comment:  23.55  acres  w/226  sq.  ft  relay 

station 
GSA  Number:  l-D-ME-630 

Massachusetts 

Estate  of  S.  Newbuig 

Lois  and  Ellen  Street 

Haverhill  Co:  Essex  MA  01830- 

Landholding  Agency:  GSA 

Property  Nimiben  549630017 

Status:  Excess 

Comment:  land — 36,425  sq.  ft — two 

noncontiguous  parcels,  heavily  wooded 
GSA  Number  l-G-MA-793 

Michigan 

Parcel  3,  Parcel  B 

East  Tawas  Co:  Iosco  MI 

Landholding  Agency:  GSA 

Property  Number  549730013 

Status:  Excess 

Comment:  2.02  acres  of  land,  wooded  and 

primarily  wetlands,  restricted  access 
GSA  Number  l-U-MI-500 

Nebraska 

Radar  Site 
Hwy92 

Gandy  Co:  Logan  NE  69163- 
Landholding  Agency:  GSA 
Property  Number:  549740007 
Status:  Surplus 
Comment:  .52  acres 
GSA  Number  7-C-NE-0523 

New  Hampshire 

Land— 7.97 

Army  Reserve  Center,  Industrial  Park 

Belmont  Co.  Belnap  NH 

Landholding  Agency:  GSA 

Property  Number  219710118 

Status:  Excess 

Comment  7.97  acres,  severe  sloping 

GSA  Number  l-D-NH-0489 

South  DakoU 

Old  Oahe  Lock  ft  Dam 

Lake  Oahe  Project 

Ft  Pierre  Co:  Stanley  SD  57501- 

Landholding  Agency:  GSA 

Property  Number  549740004 

Status:  Excess 

Comment:  1.91  acres,  most  recent  use — old 

railroad  grade,  subject  to  existing 

easements 
GSA  Number  7-D-SD-0520 

Wyoming 

Pavillion  Substation 
Wind  River  Meridian  Co:  Fremont  WY 
Landholding  Agency:  GSA 
Property  Nimiber.  549740003 
Status:  Excess 

Comment  0.11  acre  tract,  most  recent  use — 
powerline  substation 

SuitibWUiUTailable  Properties 

Buildings  (by  State) 

Alaska 

10  Office  Buildings 

Anchorage  Native  Medical  Center 

255  Gambell  St 

Anchorage  Co:  Anchorage  AK  99501- 


Landholding  Agency:  GSA 

Property  Number  549710002 

Status:  Surplus 

Comment:  high  maintenance  costs,  does  not 

meet  Fed.  seismic  standards,  presence  of 

asbestos,  PCB's,  lead  paint 
GSA  Number  9-F-AK-750 
3  Storage  Buildings 
Anchorage  Native  Medical  Center 
255  Gambell  St. 

Anchorage  Co:  Anchorage  AK  99501- 
Landholding  Agency:  GSA 
Property  Number  549710003 
Status:  Surplus 
Comment:  high  maintenance  costs,  does  not 

meet  Fefli.  seismic  standards,  presence  of 

asbestos,  PCB's,  lead  paint 
GSA  Number  9-F-AK-750 

1  Hospital 

Anchorage  Native  Medical  Center 

255  Gambell  St 

Anchorage  Co:  Anchorage  AK  99501- 

Landholding  Agency:  GSA 

Property  Number  549710004 

Status:  Surplus 

Comment:  173,336  sq.  ft.,  high  maintenance 
costs,  does  not  meet  Fed.  seismic 
standards,  presence  of  asbestos,  PCB's,  lead 
paint 

GSA  Number  9-^-AK-750 

California 

Bakersfield  Federal  Building 

800  Truxton  Avenue 

Bakers&eld  Co:  Kern  CA  93302- 

Landholding  Agency:  GSA 

Property  Number  549710013 

Status:  Excess 

Comment:  33,755  sq.  ft,  3  floors  plus 
basement,  most  recent  use— court/office, 
presence  of  non-friable  asbestos/lead  base 
paint 

GSA  Number  9-G-CA-1478 

25  Units  of  Housing 

Former  Naval  Facility,  Pt  Sur 

Centeiville  Beach  Detachment  Co:  Monterey 
CA 

Landholding  Agency:  GSA 

Property  Number  549710006 

Status:  Surplus 

Comment:  1215  sq.  ft  each,  potential 
utilities,  needs  repair,  most  recent  use — 
residential,  presence  of  asbestos/lead  base 
paint 

GSA  Number  9-N-CA-1480 

23  Admin/Misc  Buildings 

Former  Naval  Facility,  Pt.  Sur 

Centerville  Beach  Detachment  Co:  Monterey 
CA 

Landholding  Agency:  GSA 

Property  Niunber  549730007 

Status:  Surplus 

Comment  1100-1215  sq.  ft.,  potential 
utilities,  need  repair,  most  recent  use-shop 
bldgs.,  officers  quarters,  gym,  filling 
station,  auditorium,  admin.,  presence  of 
asbestos/lead  paint 

GSA  Number  9-N-CA-1480 

Idaho 

Bldg.  CFA-613 
Central  Facilities  Area 
Idaho  National  Engineering  Lab 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number  419630001 


Status:  Unutilized 

Comment:  1219  sq.  ft.,  most  recent  use — 
sleeping  quarters,  presence  of  asbestos,  off- 
site  use  only 

Illinois 

Parcel  2 

Portion  Former  Lock  ft  Dam  51 

Golconda  Co:  Pope  IL  62938- 

Landholding  Agency:  GSA 

Property  Number  549610011 

Status:  Excess 

Comment:  1274  sq.  ft,  bldg.  which  housed 
the  lock  control  structures  2160  sq.  ft 
warehouse  and  ofc.  bldg.,  presence  of  lead 
base  paint,  periodic  Hooding,  Fed.  Reg.  of 
Historic  Places 

GSA  Number:  2-D-IL-703 

Iowa  t 

Naval  Family  Housing 

23-Units 

Waverly  Co:  Bremer  lA  50677- 

Landholding  Agency:  GSA 

Property  Number  549720009 

Status:  Excess 

Comment:  23-housing  units,  sq.  ft.  varies 

from  864-1760,  capehart,  wood  frame,  1- 

story 
GSA  Number:  7^)-LA-0463B 

Kansas 

Federal  Office  Building 

400  Houston  Street 

Manhattan  Co:  Riley  KS  66502- 

Landholding  Agency:  GSA 

Property  Number  549640014 

Status:  Surplus 

Comment  portion  of  11398  sq.  ft  bldg.,  V/i 

story  w/basement,  most  recent  use — office/ 

storage 
GSA  Number  7-G-KS-0519 

Maine 

51  Housing  Units  w/^rages 
Charleston  Family  Housing  Complex 
Maxwell  Lane  &  Randolph  Drive 
Bangor  Co:  Penobscot  ME  04401- 
Landholding  Agency:  GSA 
Property  Number  549640012 
Status:  Excess 

Comment:  1300  sq.  ft.  each.  1-story 
GSA  Number  1-D-ME-526H 

Massachusetts 

17  Single  Family  Residences 

Navy  Family  Housing,  Westover  AFB 

Chicopee  Co:  Hampden  MA  01022- 

Landholding  Agency:  GSA 

Property  Number:  549520002 

Status:  Excess 

Comment:  various  sq.  ft,  good  condition, 

utilities  systems  modification 
20  Fourplex  Residences 
Navy  Family  Housing,  Westover  AFB 
Chicopee  Co:  Hampden  MA  01022- 
Landholding  Agency:  GSA 
Property  Niunber  549520004 
Status:  Excess 
Comment  various  st  ft.,  good  condition, 

utilities  systems  modification 

Michigan 

Detroit  Job  Corps  Center 

10401  E.  lefferson  &  1438  Garland; 

1265  St.  Qair 

Detroit  Co:  Wayne  MI  42128- 

Landholding  ^ency:  GSA 
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Property  Number:  549510002 

Status:  Surplus 

Comment:  Main  bldg.  is  80.590  sq.  ft.,  5- 
story,  adjacent  parking  lot,  2nd  bldg.  on  St. 
Clair  Ave.  is  5140  sq.  ft.,  presence  of 
asbestos  in  main  bldg. ,  to  be  vacated  8/97 

GSA  Number:  2-L-MI-757 

Seul  Choix  Point  Light 
Gulliver  Co:  Schoolcraft  MI  49840- 
Landholding  Agency:  GSA 
Property  Number:  549640005 
Status:  Excess 

Comment:  1000  sq.  ft.  lighthouse,  lease  with 
Gulliver  Historical  Society  thru  Dec.  2009 
GSA  Number  1-U-MI-679A 

Missouri 

Meteorological  Observatory 

323  Farm  Road 

Monett  Co:  Berry  MO  65708-9351 

Landholding  Agency:  GSA 

Property  Number:  549740006 

Status:  Surplus 

Comment:  2230  sq.  ft.,  most  recent  use — 

weather  service  office,  presence  of  asbestos 
GSA  Number:  7-C-MO-0639 

Montana 

Bldg.— Conrad  Training  Site 
15  miles  east  of  the  City  of  Conrad 
Co:  Pondera  MT  59425- 
Landholding  Agency:  GSA 
Property  Number:  189420025 
Status:  Excess 

Comment:  7000  sq.  ft.,  1 -story  brick,  most 
recent  use — technical  training  site 

Malstrom  Communications  Annex 

(Transmitter),  39  78th  St.,  N. 

Malstrom  AFB  Co:  Cascade  MT  59405- 

Landholding  Agency:  GSA 

Property  Number:  189510023 

Status:  Excess 

Comment:  1966  sq.  ft.,  limited  utilities,  needs 

roof  replacement 
GSA  Number;  7-D-MT-4240 

USARC  Bozeman  Reserve  Center 

32  South  Tracy  Ave. 

Bozeman  Co:  Gallatin  MT 

Landholding  Agency:  GSA 

Property  Number:  219420391 

Status:  Excess 

Comment:  7600  sq.  ft.,  2-story,  most  recent 
use — office,  sound  condition,  presence  of 
asbestos,  on  list  of  historic  buildings 

GSA  Number  7-D-MT-0605 

Nebraska 

Forecast  Office 

11404  N  72nd  Street 

Omaha  Co:  Douglas  NE  58102- 

Landholding  Agency:  GSA 

Property  Number:  549740005 

Status:  Surplus 

Comment:  4755  sq.  ft.,  most  recent  use — 

weather  service  office,  presence  of  asbestos 
GSA  Number:  7-C-NE-0522 

Nevada 

5  Single  Family  Residences 

Tonopah  Housing  Complex 

Tonopah  Co:  Nye  NV  89049- 

Landholding  Agency:  GSA 

Property  Number:  549430004 

Status:  Excess 

Comment:  1192  to  1378  sq.  ft.,  1  story  wood 

residences,  3  bedrooms/ 1  bathroom 
GSA  Number:  9-U-NV-467-C 


13  Single  Family  Residences 

Tonopah  Housing  Complex 

Tonopah  Ca  Nye  NV  89049- 

Landnolding  Agency:  GSA 

Property  Number  549430005 

Status:  Excess 

Comment:  1192-1898  sq.  ft.,  1  story  wood 

residences,  4  bedrooms/2  bathrooms 
GSA  Number:  9-U-NV-467-C 

New  York 

U.S.  Army  Reserve  Center 

Elizabethtown  Reserve  Center 

Comer  of  Water  and  Cross  Streets 

Elizabethtown  Co:  Esses  NY  12932- 

Landholding  Agency:  GSA  ^ 

Property  Number:  219540016 

Status:  Excess 

Comment:  4316  sq.  ft.  reserve  center/1315  sq. 

ft.  motor  repair  shop,  1  story  each,  concrete 

block/brick  frame 
GSA  Nurabar:  l-D-NY-661 

North  Carolina 

Federal  Building 

140  4th  Avenue  West 

Henderson vi lie  Co:  Henderson  NC  28739- 

Landholding  Agency:  GSA 

Property  Number:  549730021 

Status:  Excess 

Comment:  6522  sq.  ft,  roost  recent  use — 

oftice,  good  condition 
GSA  Number:  4-G-NC-726 

Federal  Building 

146  North  Main  Street 

Rutherfordton  Co:  Rutherford  NC  28139- 

Landholding  Agency:  GSA 

Property  Number:  549730022 

Status:  Excess 

Comment:  4919  sq.  ft.,  most  recent  use — 

office,  good  condition 
GSA  Number:  4-G-NC-727 

North  Dakota 

House  #1  (OJl) 

OMEGA  Station 

213  2nd  St.  NE 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number:  549720010 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area 

GSA  Number:  7-U-NI>-0494A  &  B 

House  #2  (OJ2) 

OMEGA  Station 

216  2nd  St.  NE 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Nurah«r;  549720011 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area 

GSA  Number:  7-U-ND-D494A  &  B 

House  #3  (OJ3) 

OMEGA  Station 

310  2nd  St.  NE 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number:  549720012 

Status:  Excess 

Comment;  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area 

GSA  Number:  7-U-ND-0494A  &  B 


House  «4  (0)4) 

OMEGA  Station 

316  2nd  St.  NE 

LaMoure  Co:  LsMouie  ND  58458- 

Landholding  Agency:  GSA 

Property  Number:  549720013 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area 

GSA  Number:  7>U^D-0494A  ft  B 

House  «5  (OJ5) 

OMEGA  Station 

122  4th  Ave.  NW 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720014 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area 

GSA  Number  7>U-ND-0494A  ft  B 

House  16  (0)6) 

OMEGA  Station 

417  2nd  St.  NW 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number:  549720015 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area 

GSA  Number  7-U-ND-0494A  ft  B 

House  #7  (OJ7) 

OMEGA  Station 

421  2nd  St.  NW 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720016 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area 

GSA  Number  7-U-ND-0494A  ft  B 

House  #8  (018) 
OMEGA  Station 

123  5th  Ave.  NW 

LaMoure  Co-.  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720017 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  sp>ecies  may  be  present  in  area 

GSA  Number:  7-U-NI>-0494A  ft  B 

House  #9  (0J9) 

OMEGA  Station 

517  2nd  St.  NW 

LaMoure  Co:  L^oure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720018 

Status:  Excess 

Comment:  1700  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area 

GSA  Number:  7-U-ND-0494A  ft  B 

House  #10  (OJO) 

OMEGA  Station 

521  2nd  St.  NW 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number:  549720019 

Status:  Excess 

Comment:  1700  sq.  ft.,  most  recent  use — . 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area 
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GSA  Number:  7-U-ND-0494A  &  B 
Ohio 

Zanesville  Federal  Building 

65  North  Fifth  Street 

Zanesville  Co:  Muskingum  OH 

Landholding  Agency:  GSA 

Property  Number:  549520018 

Status:  Excess 

Comment:  18750  sq.  ft.,  most  recent  use — 
office,  possible  asbestos,  eligible  for  listing 
on  the  Natl  Register  of  Historic  Places 

GSA  Number:  2-G-OH-781A 

Marblehead  Light  Tower 

East  Harbor  State  Park 

Marblehead  Co:  Ottawa  OH  43440- 

Landholding  Agency:  GSA 

Property  Number:  549710005 

Status:  Excess 

Comment:  67  foot  tall  light  tower  w/87-step 
spiral  staircase,  one  room/60  sq.  ft., 
covenants  and  restrictions  must  be 
complied  with 

GSA  Number:  1-U-OH-655-C 

Oregon 

Gus  Solomon  U.S.  Courthouse 

620  SW  Main  Street 

Portland  Co:  Multnomah  OR  97205- 

Landholding  Agency:  GSA 

Property  Number:  549730023 

Status:  Underutilized 

Comment:  15,775  sq.  ft.,  7-story,  does  not 
meet  Federal  seismic  requirements. 
National  Register  of  Historic  Places, 
pending  lease 

GSA  Number:  7-G-OR-724 

Pennsylvania 

Federal  Office  Building 

1421  Cherry  Street 

Philadelphia  PA  19107- 

Landholding  Agency:  GSA 

Property  Number:  549730004 

Status:  Surplus 

Comment:  12  floors,  brick,  most  recent  use — 

office,  portion  occupied  by  Federal  tenants 
GSA  Number:  4-G-PA-776 
Presque  Isle  Light  Station 
Erie  Co:  Erie  PA  16505- 
Landholding  Agency:  GSA 
Property  Number:  549730009 
Status:  Excess 
Comment:  1200  sq.  ft.,  2-story,  lighthouse 

with  attached  residence,  historic  property 
GSA  Number:  4-U-PA-775 

Tennessee 

Federal  Building 

130  Main  Street 

Carthage  Co:  Smith  TN  37030- 

Landholding  Agency:  GSA 

Property  Number:  549730010 

Status:  Excess 

Comment:  7295  sq.  ft.,  3-story,  excellent 

condition,  most  recent  use — office  space 
GSA  Number:  4-G-TN-643 

Texas 

7  Office  Buildings 
Former  SW  Regional  Headquarters 
4400  Blue  Mound  Road  TX  76106- 
Landholding  Agency:  GSA 
Property  Number:  549630007 
Status:  Excess 

Comment:  1-3  stories,  potential  restrictive 
covenants  (historic] 


GSA  Number:  7-U-TX-1041 

5  Storage  Buildings 

Former  SW  Regional  Headquarters 
4400  Blue  Mound  Road  TX  76106- 
Landholding  Agency:  GSA 
Property  Number:  549630008 
Status:  Excess 
Comment:  l-story,  potential  restrictive 

covenants  (historic) 
GSA  Number:  7-U-TX-1041 

6  Misc.  Buildings 

Former  SW  Regional  Headquarters 

4400  Blue  Mound  Road  TX  76106- 

Landholding  Agency:  GSA 

Property  Number:  549630009 

Status:  Excess 

Comment:  including  cafeteria,  guard  shacks, 
pumphouse,  transformer  eng.  gen.  bldg., 
potential  restrictive  covenants  (historic) 

GSA  Number:  7-U-TX-1041 

Harlingen  USARC 

1920  East  Washington 

Harlingen  Co:  Cameron  TX  78550- 

Landholding  Agency:  GSA 

Property  Number:  549730005 

Status:  Surplus 

Conunent:  16,540  sq.  ft.,  1-story,  reserve 
center,  most  recent  use — classroom 
training  and  vehicle  maintenance 

GSA  Number:  7-D-TX-1047 

Virginia 

National  Weather  Service 

Route  3 

Volens  Co:  Halifax  VA 

Landholding  Agency:  GSA 

Property  Number:  549710001 

Status:  Excess 

Comment:  1859  sq.  ft  brick  veneer,  most 

recent  use — office  with  1.3  acres/parking 

lot 
GSA  Number:  4-C-VA-713 

Housing 

Rt.  637— Gwynnville  Road 

Gwynn  Island  Co:  Mathews  VA  23066- 

Landholding  Agency:  GSA 

Property  Number:  879120082 

Status:  Excess 

Comment:  929  sq.  ft.,  one  story  residence 

GSA  Number:  4-U-DE-461 

Land  (by  State) 

Arizona 

Part  of  Old  Mesa  Substation 

NE  comer  of  University  Drive 

Mesa  Co:  Maricopa  AZ  85203- 

Landholding  Agency:  GSA 

Property  Number:  549730008 

Status:  Surplus 

Comment:  3.97  acres,  portion  graveled,  water 

well,  abandoned  septic  system,  most  recent 

use — parking  and  buffer  area 
GSA  Number:  9-B-AZ-803 

0.23  acre 

Ron  Burke  Il/West  of  124th  Street 

Scottsdale  Co:  Maricopa  AZ  85259- 

Landholding  Agency:  Interior 

Property  Number:  619740001 

Status:  Excess 

Comment:  narrow  strip 

California 

(P)  Camp  Elliott 
Rosedale  Tract 
San  Diego  Co:  San  Diego  CA 
Landholding  Agency:  GSA 


Property  Number:  549310008 

Status:  Surplus 

Comment:  Parcel  1-0.15  acre,  Parcel  2-0.17 
acre,  located  in  the  narrow  median  strip 
between  Murphy  Canyon  Rd.  and  State 
Highway  15,  previously  leased  by 
homeless  provider 

GSA  Number:  9-GR(6)-CA-694A 

Lake  Sonoma,  Tract  1607 

Geyserville  CA 

Landholding  Agency:  GSA 

Property  Number:  549740020 

Status:  Excess 

Comment:  139  acres,  most  recent  use — 
recreation 

GSA  Number:  9-D-CA-1504 

Georgia 

NARACS  Site 

North  side  of  GA  Hwy  36,  5  mi.  west  of  I- 

75  Co:  Lamar  Ga 
Landholding  Agency:  GSA 
Property  Number:  549730002 
Status:  Excess 
Comment:  76.83  acres  with  deep  well  and 

pump  house,  most  recent  use — cattle 

grazing 
GSA  Number:  4-U-GA-0855 

Idaho 

160  acres 

Idaho  National  Engineering  Lab  Co:  Jefferson 

ID  83415- 
Landholding  Agency:  GSA 
Property  Number  549720008 
Status:  Surplus 
Comment:  160  acres,  most  recent  use — buffer 

zone 
GSA  Number:&-B-ID-542 

Indiana 

Portion 

Bureau  of  Prisons  Vigo  Farm 

Linden  Twp  Co:  Vigo,  IN 

Landholding  Agency:  GSA 

Property  Number:  549620002 

Status:  Excess 

Comment:  17.65  acres,  most  recent  use — 

agriculture 
GSA  Number:  2-J-IN-507C 

Maine 

Remote  Center  Air 

Ground  Communication  Facility 

Westford  Hill  Road 

Hodgdon  Co:  Aroostook  ME  04730- 

Landholding  Agency:  GSA 

Property  Number:  549610014 

Status:  Excess 

Comment:  0.91  acre  with  554  sq.  ft.  bldg  and 

tower,  most  recent  use — unmanned 

communications  facility 
GSA  Number:  l-ME-624 

New  York 

Galeville  Army  Training  Site 

Shawangunk  Co:  Ulster  NY  12589- 

Landholdins  Agency:  GSA 

Property  Number:  219510128 

Status:  Excess 

Comment:  621  acres,  improved  w/inactive 

runways,  234  acres  is  wetlands  and  habitat 

for  threatened  species 
GSA  Number:  2-D-NY-807 

Ohio 

Bethany  Relay  Station 
8070  Tylersville  Road 


Union  To%raship  Co:  Butler  OH  45040- 

Landholding  Agency:  GSA 

Property  Number  549610008 

Status:  Excess 

Comment:  625  acres,  most  recent  use — radio 

relay  station,  bldg.  and  approx.  125  acres 

are  unsuitable  due  to  distance  from 

flammable  explosive  material 
GSA  Number:  1-Z-OH-726B 
Receiver  Site 
Bethany  Relay  Station 
Wayne  Co:  Butler  OH  45040- 
Landholding  Agency:  GSA 
Property  Number  549720001 
Status:  Surplus 
Comment:  29  acres  with  concrete  bldg.  (1560 

sq.ft.) 
GSA  Number:  1-GR-OH-0726C 

Oregon 

Portion.  Astoria  Field  Office 

Via  Hwy  30 

Astoria  Co:  Clatsop  OR  97103- 

Landholding  Agency:  GSA 

Property  Number  549640015 

Status:  Excess 

Comment  20.6  acres,  includes  wetlands  ft 
tidelands,  parking  lot  under  construction, 
portion  located  within  floodplain 

GSA  Number.  9-D-OR-447F 

Puerto  Rico 

La  Hueca — Naval  Station 
Rooaavelt  Roads 
Vieques  PR  00765- 
Landholdiog  Agency:  GSA 
Property  Nundwr  549420006 
Status:  Excess 

Comment:  323  acres,  cultural  site 
Washington 

Sandpoint  Control  Tower 

Near  7600  Sandpoint  Way,  NE 

Seattle  Co:  King  WA  96115- 

Landholding  Ageacy:  GSA 

Property  Nunriwr.  549440003 

Status:  Excess 

Comment:  11.3  acres,  w/deteriorated  bldg. 

and  parking  lot 
GSA  Number  9-C-WA-1069 
Tract  No.  102812b 
West  Sagemoor  Road 
Co:  Fn^n  WA  99352- 
Landholding  Agency:  Interior 
Property  Number  619810003 
Status:  Excess 
Comment:  31.05  acres,  most  recent  use — 

recreation 

Tract  No.  113206b 

Gertler  Rd/Haveriand-Koontz  Rd 

Co:  Franklin  WA  99330- 

Landholding  Agency:  Interior 

Property  Number.  61980004 

Status:  Excess 

Comment:  24.49  acres,  most  recent  use — 

recreation/ vacant 
Tract  No.  123134 
Smith  Canyon  Rd. 
Co:  Franklin  WA  99330- 
Landholding  Agency:  Interior 
Property  Number  619810005 
Status:  Excess 
Comment  46.63  acres,  most  recent  use — 

recreation/ vacant 
Tract  No.  143230 
Highway  395 


Co:  Franklia  WA  99326- 

Landholding  Agency:  Interior 

Property  Number:  619810006 

Status:  Excess 

Comment:  217.89  acres 

Tract  No.  162315 

Highway  243 

Co:  Grant  WA  99321- 

Landholding  Agency:  Interior 

Property  Number:  619810007 

Status:  Excess 

Comment:  455.49  acres,  most  recent  use — 
recreation,  includes  roads,  powerlines, 
sewer  disposal  pond,  grave!  pits 

Tract  No.  172328 

Highways  243,  26 

Co:  Grant  WA  98950- 

Landholding  Agency:  Interior 

Property  Number:  619810008 

Status:  Excess 

Comment:  S99.38  acres,  most  recent  use — 

recreation,  waste  water  easement 
Tract  No.  212616 
Grandview  Park 
Co:  Grant  WA  98823- 
Landholding  Agency:  Interior 
Property  Number:  619810010 
Status:  Excess 
Comment:  0.27  acres,  part  of  city  park 

Wyoming 

Former  Portion/Warren  AFB 

Cheyeime  Co:  Laramie  WY  82001- 

Landholding  Agency:  GSA 

Property  Number  549730016 

Status:  Surplus 

Comment:  1.92  acres,  most  recent  use — 

highway  purposes 
GSA  Number  7-GR-WR-422V 

Suitabk/Ta  Be  Excasaed 

Buildings  (by  State) 

Washington 

Quarters  No.  1204 
604  S.  Maple 

Warden  Co:  Grant  WA  98857- 
Landholdii^  Agency:  Interior 
Property  Number  619330001 
Status:  Exctss 

Comment:  850  sq.  ft,  one  story  frame 
residence,  asbestos  siding 

Quarters  No.  1208 

608  S.  Maple 

Warden  Co:  Grant  WA  98857- 

Landholdiqg  Agency:  Interior 

Property  Number:  619330002 

Status:  Exctss 

Conunent:  709  sq.  ft,  one  story  frame 

residence,  asbestos  siding 
Quarters  No.  1301 
3  SE  and  N  Warden  Road 
Warden  Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number  619330003 
Status:  Excess 
Comment  709  sq.  ft.,  one  story  frame 

residence  on  4.9  acres,  asbestos  siding 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

Sand  Island  Light  House 
Gulf  of  Mexico 
Mobile  AL 


Landholding  Agency:  GSA 
Property  Number  549610001 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number:  4-U-AL-763 

Arizona 

Inn  Cabin  *9 

North  Rim  Graad  Canyon 

Grand  Canyon  Co:  Coconino  AZ  86023- 

Landholding  Agency:  loterior 

Property  Number  619530013 

Status:  Unutilised 

Reason:  Extensive  deterioration 

California 


Bldg.  918 

Sanida  Nationd  Laboratories 

Livermore  CA  94550- 

Landholding  Agency:  Energy 

Property  Number  419640001 

Status:  Unutilised 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Extensive  deterioration 
Castle  Area  Shops 
Sequoia  National  Park 
Three  Rivers  CA  93271- 
Landholding  Agency:  Interior 
Property  Number  619720004 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Giant  Forest  Village 
Sequoia  National  Park 
Three  Rivers  CA  93271- 
Landholding  Agency:  Interior 
Property  Number  619720006 
Status:  Unutilited 
Reason:  Extensive  deterioration 
Cabins  90-92,  lOOV-146 
Sequoia  National  Park 
Three  Rivers  CA  93271- 
Landholding  Agency:  Interior 
Property  Number  619720008 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Lower  Kaweah  514-549,  594 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Landholding  Agency:  Interior 

Property  Number  619720009 

Status:  Unutilized 

Reason:  Extendve  deterioration 

Lower  Kaweah  Cabins — various 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Landholding  Agency:  Interior 

Property  Number  619720010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  331 

Pinnacles  National  Monument 

Paicines  Co:  San  Benito  CA  95043- 

Landholding  Agency:  Interior 

Property  Number  619720046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

15  Buildings,  Oavison  Ranch 

Orick  Co:  Humboldt  CA  9555S- 

Landholding  Agency:  Interior 

Property  Number  619720047 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5500 

Wolf  Creek  Outdoor  School  Lodge 

Orick  Co:  Humboldt  CA  95555- 
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Landholding  Agency:  Interior 
Property  Number:  619720048 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Colorado 

Bldg.  34 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419540001 

Status:  Underutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  35 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419540002 

Status:  Underutilized 

Reason:  Other,  Secured  Area 

Conunent:  Contamination 

Bldg.  36 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419540003 

Status:  Underutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  2 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419540039 

Status:  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  7 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419610040 

Status:  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  31-A 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419610041 

Status:  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Bldg.  33 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419610042 

Status:  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Connecticut 

Bldgs.  25  and  26 

Prospect  Hill  Road 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 

Property  Number:  419440003 

Status:  Excess 

Reason:  Secured  Area 

9  Bldgs. 

Knolls  Atomic  Power  Lab,  Windsor  Site 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 


Property  Number:  419540004 
Status:  Excess 
Reason:  Secured  Area 

Dolphin  Gardens,  DG-8,  DG-9 
Naval  Submarine  Base 
Groton  CT  06349- 
Landholding  Agency:  Navy 
Property  Number:  779810084 
Status:  Underutilized 
Reason;  Extensive  deterioration 

Delaware 

Delaware  Breakwater  Light 
Lewes  Co:  Sussex  DE  19958- 
Landholding  Agency:  GSA 
Property  Number:  549640007 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number:  4-U-DE-460 
Mispillion  River  Light 
Milford  Co:  Sussex  DE  19963- 
Landholding  Agency:  GSA 
Property  Number:  549740001 
Status:  Excess 

Reason:  Extensive  deterioration 
GSA  Number:  4-U-DE-461 
Hawaii 

Bldg.  599 

Naval  Station  Pearl  Harbor 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779810087 

Status:  Excess 

Reason:  Extensive  deterioration 

Idaho 

Bldg.  PBF-€21 

Idaho  national  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-1609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-691 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-625 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610004 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  CPP-650 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency;  Energy 

Property  Number:  419610005 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-608 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 


Landholding  Agency:  Energy 

Property  Number  419610006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-660 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency;  Energy 

Property  Number;  419610007 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  TAN-636 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610008 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  TAN-609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-670 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610010 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-661 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-657 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency;  Energy 

Property  Number:  419610012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-669 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Prof>erty  Number;  419610013 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  TAN-637 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number;  419610014 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-635 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  8341 S- 

Landholding  Agency:  Energy 

Property  Number;  419610015 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-638 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610016 

Status;  Unutilized 

Reason:  Secured  Area 
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Bldg.  TAN-«51 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Prop«rty  Number:  419610017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-673 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 IS- 

Landhoiding  Agency:  Energy 

Property  Number:  419610018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-620 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  8341 S- 

Landholding  Agency:  Energy 

Property  Number:  419610019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-616 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-617 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-619 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Pn^rty  Number:  419610022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-624 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610023 

Status:  Unutilized 

Reason:  Seciu^d  Area 

Bldg.  PBF-625 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-629 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-604 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-673 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 


Property  Number:  419610027 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  CF-672 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610028 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-664 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610029 

SUtus:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-643 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610030 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-649 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610031 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-652 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610032 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-656 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610033 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-641 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610034 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-665 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610035 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-691 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-606 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  419610037 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  ARA-626 


Idaho  National  Engineering  Lab 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  419610003 
Status:  Excess 
Reason:  Secured  Area 
CF645 

Idaho  National  Engineering  Lab 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Numbar:  419710004 
Statxis:  Excess 
Reason:  Secured  Area 
CF657/CF716 

Idaho  National  Engineering  Lab 
Scoville  Ca-  Butte  ID  83415- 
Landholding  A^ncy:  Energy 
Property  Number:  419710005 
Status:  Excess 
Reason:  Secured  Area 

CPP631 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agpncy:  Energy 

Property  Number:  419710006 

Status:  Excess 

Reason:  Secured  Area 

CPP709 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agiency:  Energy 

Property  Number:  419710007 

Status:  Excess 

Reason:  Secured  Area 

CPP734 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agpncy:  Energy 

Property  Number  419710008 

Status:  Excess 

Reason:  Secured  Area 

TAN620/TAN656 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Numbar:  419710009 

Status:  Excess 

Reason:  Secured  Area,  Extensive 

Deterioration 
TRA-645 

Idaho  National  Engineering  Lab 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  419710010 
Status:  Excess 
Reason:  Secured  Area 
STF  Area,  Natl  Bng  &  Env  Lab 
#601,  607,  612,  301,  502,  ARA-628 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  419740003 
Status:  excess 

Reason:  Extensive  deterioration 
Illinois 


Parcel  1 

Portion  Former  Lock  &  Dam  51 

Golconda  Co:  Pope  IL  62938- 

Landholding  Agency:  GSA 

Property  Number:  549610010 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  2-D-1L-703 


Indiana 

Coast  Guard  Housing 


UMI 
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5  Houses 

Dana  Co:  Vermillion  In  47847- 

Landholding  Agency;  GSA 

Property  Number:  549620011 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-U-IN-505D 

Louisiana 

Weeks  Island  Facility 

New  Iberia  Co:  Iberia  Parish  LA  7056O- 

Landholding  Agency:  Energy 

Property  Number:  419610038 

Status:  Underutilized 

Reason:  Secured  Area 

Maryland 

Upper  Waldorf  Field  Site 
Rt.  228— Bensville  Rd. 
Waldorf  Co:  Charles  MD  20601- 
Landholding  Agency:  GSA 
Property  Number:  549630013 
Status:  Excess 

Reason:  Extensive  deterioration 
GSA  Number:  4-N-MD-0587 

Lower  Waldorf  Field  Site 
Waldorf  Co:  Charles  MD  20603- 
Landholding  Agency:  GSA 
Property  Number:  549720002 
Status:  Excess 

Reason:  Extensive  deterioration 
GSA  Number:  4-N-MD-587A 

Michigan 

15  Offshore  Lighthouses 

Great  Lakes  MI 

Landholding  Agency:  GSA 

Property  Number:  549630014 

Status:  Excess 

Reason:  Extensive  deterioration 

Fog  Signal  Building 

St.  Martins  Island  Co:  Delta  MI  49829- 

Landholding  Agency;  GSA 

Property  Number:  549640001 

Status;  Unutilized 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  l-U-MI-760 

Paint  Locker 

St.  Martins  Island/Lake  Michigan 

Co:  Delta  MI  49829- 

Landholding  Agency:  GSA 

Property  Number:  549640009 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  l-U-MI-760 

Dwelling/Light  Tower 

St.  Martins  Island/Lake  Michigan 

Co:  Delta  MI  49829- 

Landholding  Agency:  GSA 

Property  Number:  549640010 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  l-U-MI-760 

Parcel  14.  Boar  House 

East  Tawas  Co;  Iosco  MI 

Landholding  Agency:  GSA 

Property  Number:  549730014 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  l-U-MI-500 

Round  Island  Passage  Light 
Lake  Huron 


Lake  Huron  Co:  Mackinac  MI 

Landholding  Agency:  GSA 

Property  Number:  549730019 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number:  1-U-.MI-444B 

St.  Clair  Flats  Station 

Harsens  Island  Co:  St.  Clair  MI  48028- 

Landholding  Agency:  GSA 

Property  Number:  549730020 

Status;  Excess 

Reason:  Floodway.  Other 

Comment:  Inaccessible 

GSA  Number:  l-U-MI-762 

Minnesota 

Federal  Building 

200  East  4th  Street 

Redwood  Falls  Co;  Redwood  MN  56283- 

Landholding  Agency:  GSA 

Property  Number;  549740017 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-G-MN-563 

Missouri 

South  Coast  Guard  Base 

Iron  Street 

St.  Louis  MO  63111-2536 

Landholding  Agency:  GSA 

Property  Number:  549740010 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Floodway,  Extensive 

deterioration 
GSA  Number:  7-U-MO-0576-B 

Montana 

Barn/Garage 

316  N.  26th  Street 

Billings  Co:  Yellowstone  MT 

Landholding  Agency:  Interior 

Property  Number:  619520022 

Status;  Excess 

Reason:  Extensive  deterioration 

New  Hampshire 

Bldg.  1,  ESMT  Portsmouth 

New  Castle  Co:  Rockingham  NH 

Landholding  Agency:  GSA 

Property  Number;  549730015 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-U-NH^86 

New  Mexico 

Bldgs.  9252,  9268 

Kirtland  Air  Force  Base 

Albuquerque  Co;  Bernalillo  NM  87185- 

Landholding  Agency:  Energy 

Property  Number:  419430002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

McGee  Warehouse 

Los  Alamos  National  Lab 

Los  Alamos  NM  87545- 

Landholding  Agency;  Energy 

Property  Number:  419610043 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  73,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 


Property  Number:  419610044 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  75,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419610045  ' 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 

Bldg.  76,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co;  Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  419610046 

Status;  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  77,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co;  Los  Alamos  NM  87545- 
Landholding  Agency;  Energy 
Property  Number:  419610047 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  78,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419610048 
Status:  Unutilized 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  79,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co;  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419610049 
Status;  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  80,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419610050 
Status:  Unutilized  • 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  99,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co;  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419610051 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  89.  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419620005 
Status:  Unutilized 
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Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  90,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agencv:  Energy 
Property  Number:  419620006 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  91,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419620007 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration 
Bldg.  92,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419620008 
Status:  Unutilized 
Reason:  Within  2000  tl.  of  flammable  or 

explosive  material.  Secured  Area, 

Ejrtensive  deterioration 
Bldg.  9a,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  419620009 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Bldg.  101.  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  Co:  Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  419610010 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 
Tech  Area  II 
Kirtland  Air  Force  Base 
Alburquerque  Co:  Bernalillo  NM  87105- 
Landholding  Agency:  Energy 
Property  Number:  419630004 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Seciired  Area, 

Extensive  deterioration 

New  York 

2  Offshore  Lighthouses 

Great  Lakes  NY 

Landholding  Agency:  GSA 

Property  Number:  549630015 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs,  501,502 

Scotia  Storage  Depot 

Scotia  NY  12302- 

Landholding  Agency:  GSA 

Property  Number:  549640021 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  1-G-NY-554E 

Fort  Niagara  Light 

Town  of  Porter  Co:  Niagara  NY  24174- 


Landholding  Agency:  GSA 

Property  Number:  549720007 

Status:  Surplus 

Reason:  Other 

Comment:  landlocked 

GSA  Number:  l-U-NY-0842 

Galloo  Island  Light 

Lake  Ontario 

Hounsfield  Co:  Jefferson  NY 

Landholding  Agency:  GSA 

Property  Number:  549740016 

Status:  Excess 

Reason:  Other 

Comment:  inaccessible 

GSA  Number:  1-U-NY-735C 

Point  AuRoche  Light 

Beekmantown  Co:  Clinton  NY  12901- 

Landholding  Agency:  GSA 

Property  Number:  879420002 

Status:  Excess 

Reason:  Floodway,  Extensive  deterioration 

GSA  Number:  2^-NY-817 

Ohio 

Fernald  Env.  Mgmt.  Project 

7400  Willey  Road 

Fernald  Co:  Hamilton  OH  45030- 

Landholding  Agency:  Energy 

Property  Number:  419540005 

Status:  Unutilized 

Reason:  Other 

Comment:  oontimination 

Mound — Guard  Post 

Mound  Road 

Miamisburg  Co:  Montgomery  OH  45343- 

Landholding  Agency:  Energy 

Property  Number:  419540006 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GP-5,  MEMP  Site 

Miamisburg  Co:  Montgomery  OH  45343- 
Landholding  Agency:  Energy 
Property  Number:  419740001 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Mound  Site,  MEMP 

Miamisburg  Co:  Montgomery  OH  45343- 

Landholding  Agency:  Energy 

Property  Number:  419740002 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Toledo  Harbor  Lighthouse 
Lake  Erie 

Toledo  Co:  Lucas  OH  43611- 
Landholding  Agency:  GSA 
Property  Number:  549710014 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number;  l-U-OH-801 
Newtown  Fish  Toxicology 
3411  Church  Street 
Newtown  Go:  Hamilton  OH  44244- 
Landholding  Agency:  GSA 
Property  Number:  549740019 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone 
GSA  Number:  l-Z-OH-806 

Oklahoma 

Bldgs.  4a,  4b,  6,  8,  9, 11,12 


NIPER 

Bartlesville  Co:  Washington  OK  74003- 

Landholding  Agency:  Energy 

Property  Number:  419720003 

Status:  Unutiliaed 

Reason:  Extensive  deterioration 

Oregon 

Bldg.  0210 

500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number:  619540002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  0211 

500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number:  619540003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  0213 

500  Nevada  Street 

Klamath  Falls  Co;  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number:  619540004 

Status;  Unutilittd 

Reason:  Extensive  deterioration 

Bldg.  0214 

500  Nevada  Street 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number;  619540005 

Status;  Unutilized 

Reason:  Extensive  deteriotation 

Bldg.  0510 

Wilson  Dam  Residence 

Klamath  Falls  Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number:  619540006 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Pennsylvania 

Z-Bldg. 

Bettis  Atomic  Power  Lab 

West  Mifflin  Co;  Allegheny  PA  15122-0109 

Landholding  Agency:  Energy 

Property  Number;  419720002 

Status;  Excess 

Reason:  Extensive  deterioration 

Former  Ebert  House 

Johnny  Bee  Rd. 

Dingmans  Co;  Pike  PA  18328- 

Landholding  Agency:  Interior 

Property  Number;  619720049 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Weiland  Prop. — Sound  Studio 

Gettysburg  Co;  Adams  PA  17325- 

Landholding  Agency:  Interior 

Property  Number:  619810013 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldgs.  613.  61 3 A 

Naval  Inventory  Control  Point 

Mechanicsburg  PA 

Landholding  Agency;  Navy 

Property  Number:  779810095 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  OA 
Naval  Inventory  Control  Point 
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Mechanicsburg  PA 
Landholding  Agency:  Navy 
Property  Number:  779810096 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Puerto  Rico 

Dry  Dock  &  Ship  Repair  Fac. 

U.S.  Navy 

San  Juan  PR 

Landholding  Agency:  GSA 

Property  Number:  549710012 

Status:  Excess 

Reason:  Within  2000  it.  of  flammable  or 

explosive  material,  Floodway 
GSA  Number:  l-NrPR-491 
NIH  Primate  Research  Facility 
Sabena  Seca  PR 
Landholding  Agency:  GSA 
Property  Number:  549720021 
Status:  Excess 
Reason:  Other 
Ck)mment:  landlocked 
GSA  Number:  l-H-PR-503 

Tennessee 

Bldg.  3004 

Oak  Ridge  National  Lab 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  419710002 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  3004 

Oak  Ridge  National  Lab 

Oak  Ridge  Co:  Roane  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  419720001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  9714-3.  9714-4,  9983-AY 

Y-12  Pistol  Range 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  419720004 

Status:  Unutilized 

Reason:  Secured  Area 

5  Bldgs. 

K-724,  K-725,  K-1031,  K-1131,  K-1410 

East  Tennessee  Technology  Park 

Oak  Ridge  Co:  Roane  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  419730001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  9418-1 
Y-12  Plant 

Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  419810026 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Bldg.  9825 

Y-12  Plant 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  419810027 

Status:  Unutilized 

Reason:  Secured  Area 

Virginia 

Bldgs.  1549,  3025 

naval  Amphibious  Base  Little  Creek 


Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number:  779810097 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  lOA 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810098 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  45 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810099 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  76 

Naval  Weap>ons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810100 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  76A 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810101 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  80 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810102 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  81 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810103 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  82 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810104 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  84 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810105 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  107 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810106 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  520 

Naval  Weapons  Station 

Yorktown  Co;  York  VA  23691- 

Landholding  Agency:  Navy 

Propeny  Number:  779810107 

Status:  Excess 


Reason:  Extensive  deterioration 

Bldg.  676 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810108 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  684 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810109 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  685 

Naval  Weapons  Station 

Yorktown  Co;  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810110 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1625 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810111 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1795 

Naval  Weaf)ons  Station 

Yorktown  Co:  York  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810112 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  17% 

Naval  Weapons  Station 

Yorktown  Co:  York  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810113 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  1890 

Naval  Weaf)ons  Station 

Yorktown  Co:  York  23691- 

Landholding  Agency:  Navy 

Property  Number:  779810114 

Status;  Excess 

Reason:  Extensive  deterioration 

Washington 

Everett  Federal  Building 

3002  Colby  Avenue 

Everett  Co:  Snohomish  WA  98201- 

Landholding  Agency;  GSA 

Property  Number;  549730026 

Status;  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number;  9-G-WA-1140 

Bldg.  604 

Manchester  Fuel  Department 

Port  Orchard  WA  98366- 

Landholding  Agency;  Navy 

Property  Number;  779810170 

Status;  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  288 

Fleet  Industrial  Supply  Center 
Bremerton  WA  98314-5100 
Landholding  Agency;  Navy 
Property  Number:  779810171 
Status;  Excess 
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Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

West  Vii^ginia 

Flight  Service  Station 

Morgantown  Airport 

Morgantown  Co:  Monongahelia  WV  26505- 

Landholding  Agency:  GSA 

Property  Number:  549710011 

Status:  Surplus 

Reason:  Within  airport  runway  clear  zone 

GSA  Number:  4-U-WV-527 

Jamil  House 

New  River  Gorg  National  River 

M««dow  Creek  Co:  Summers  WV  25977- 

Landholding  Agency:  Interior 

Property  Number  61974000S 

Status:  Excess 

Reason:  Extensive  deterioration 

Blackburn  Houses 

New  River  Gorg  National  River 

Meadow  Creek  Co:  Summers  WV  25977- 

Landholding  Agency:  Interior 

Property  Number  619740006 

Status:  Excess 

Reason:  Extensive  deterioration 

Adkins  House 

New  River  Gorg  National  River 

Qaypool  Hollow  Co:  Summers  WV  25977- 

Landholding  Agency:  Interior 

Property  Number  619740007 

Status:  Excess 

Reason:  Extensive  deterioration 

Wisconsin 

2  Ofthore  Lighthouses 
Great  Lakes  WI 
Landholding  Agency:  GSA 
Property  Number:  549630016 
Status:  Excess 
Reason:  Extensive  deterioration 

North  Point  Light  Station 

North  Point  Co:  Milwaukee  WI  53211-5860 

Landholding  Agency:  GSA 

Property  Number  549720004 

Status:  Excess 

Reason:  Other 

Comment:  No  legal  access 

GSA  Number.  l-U-WI-577 

Port  Washington  Light  Station 

Port  Washington  Co:  Ozaukee  WI  53074- 

Landholding  Agency:  GSA 

Property  Number:  549720006 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-U-WI-577 

Land  (by  State) 

Arizona 

Santa  Fe  Pacific  Pipelines 
Avenue  7E  North  from  Hwy.  95 
Yuma  Co:  Yuma  AZ  85364- 
Landholding  Agency:  Interior 
Property  Number;  619420003 
Status:  Unutilized 
Reason:  Secured  Area 

Case  No.  95-01 9-Surplus  Land 
Dale  Anderson  (Famsworth) 
Mesa  Co:  Maricopa  AZ  85220- 
Landholding  Agency;  Interior 
Property  Number:  619610001 
Status:  Excess 
Reason;  Other 
Comment;  Inaccessible 


ARCQ  Surplus  Land 
20-foot  strip,  53rd  Ave. 
Phoenix  Co:  Maricopa  AZ  85043- 
Landholding  Agency;  Interior 
Property  Number:  619620001 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

California 

Parcels 

Santa  Rosa  Co:  Sonoma  CA 

Landholding  Agency:  GSA 

Property  Number:  549310016 

Status:  Excess 

Reason;  Other 

Comment:  Sewage  Treatment  Plant 

GSA  Number;  9-G-CA-580C 

Georgia 

Former  Honor  Farm  #1 

McDonough  Blvd.  &  Thomasville  Blvd. 

Atlanta  Co:  Fulton  GA  30315- 

Landholding  Agency:  GSA 

Property  Number:  549710010 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  4-GR(l)-GA-530A»B 

Guam 

Submerged  Lands 
Ritidian  Point  GU 
Landholdiog  Agency:  GSA 
Property  Number:  549640003 
Status:  Excess 
Reason:  Other 
Comment;  Inaccessible 
GSA  Number.  9-N-GU-437 

Idaho 

Zamzow  Sidewalk  Sale 
0.5  acres 

Boise  Co;  Ada  ID  83705- 
Landholding  Agency;  Interior 
Property  Number  619630001 
Status;  Unutilized 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  material 

Kentucky 

9  Tracts 

Danial  Boone  National  Forest 

Co:  Owsley  KY  37902- 

Landholding  Agency;  GSA 

Property  Number;  549620012 

Status:  Excess 

Reason:  Floodway 

GSA  Number;  4-G-KY-607 

2.15  Acres 

Owensboro  Moorings 

Owensboro  Co:  Daviess  KY  42301- 

Landholding  Agency:  GSA 

Property  Number;  549710015 

Status;  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Floodway 
GSA  Number:  4-U-KY-605 

Louisiana 

Harrison  Lock  &  Dam  No.  2 

HarrisonbiiTg  Co;  Catahoula  LA  71340- 

Landholding  Agency;  GSA 

Property  Number:  549720003 

Status;  Excess 

Reason:  Floodway 

GSA  Number;  7-r>-LA-0552 

Site  #18 


Forsythe  Point 

Columbia  Lock  &  Dam 

Monroe  Co:  Ouachite  Parish  LA  71210- 

Landholding  Agency:  GSA 

Property  Number.  549810009 

Status:  Excess 

Reason:  Floodway 

GSA  Number  7-D-LA-557 

Michigan 

Port/EPA  Large  Lakes  Rsch  Lab 

Grosse  He  Twp  Co:  Wayne  MI 

Landholding  Agency:  GSA 

Property  Number  549720022 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

GSA  Number:  1-Z-MI-554-A 

New  YOTk 

Cooke's  Island->-32  acres 
Lake  Champlain 
Whitehall  Co;  Washington  NY 
Landholding  Agency:  GSA 
Property  Number:  549710009 
Status;  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number  l-D-NY-647 

Ohio 

Lewis  Research  Center 

Cedar  Point  Road 

Cleveland  Co:  Cuyahoga  OH  44 135- 

Landholding  Agency:  GSA 

Property  Number  549610007 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone 
GSA  Number:  2-Z-OH-598-I 

Oregon  I 

Portion/Oregon  Landfill 

3  acres 

Ontario  Co:  Malheur  OR  97914- 

Landholding  Agency:  Interior 

Property  Numbier  619630002 

Status:  Unutilized 

Reason:  Other 

Comment:  Landlocked 

Puerto  Rico 

119.3  acres 

Culebra  Island'PR  00775- 

Landholding  Agency;  Interior 

Property  Number  619210001 

Status:  Excess 

Reason:  Floodway 

South  Carolina 

Land — 2.66  acres 

Port  Royal  Co:  Beaufort  SC  29902-«148 

Landholding  Agency:  GSA 

Property  Number  549240009 

Status:  Excess 

Reason:  Floodway 

GSA  Number:  4-N-SC-0489A 

Tennessee 

Land/Portion 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co;  Hamilton  TN  37422-2607 

Landholding  Agency:  GSA 

Property  Number  549730018 

Status;  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  4-D-TN-645 


UMI 


Federal  Register / Vol.  63,  No.  49 /Friday,  March  13,  1998 /Notices 


12497 


Washington 

Tract  No.  092902 

Pasco  Co:  Franklin  WA  99301- 

Landholding  Agency:  Interior 

Property  Number:  619740008 

Status:  Excess 

Reason:  Within  airpK>rt  runway  clear  zone 

Tract  No.  092912 

Pasco  Co:  Franklin  WA  99301- 

Landholding  Agency:  Interior 

Property  Number:  619740009 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

Tract  No.  093022 

Co:  Franklin  WA  99301- 

Landholding  Agency:  Interior 

Property  Number:  619740010 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  103026 

Co:  Franklin  WA  99301- 

Landholding  Agency:  Interior 

Property  Number:  619740011 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  103032 

Co:  Franklin  WA  99301- 

Landhoiding  Agency:  Interior 

Property  Number  619740012 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  132816 

Co:  Franklin  WA  99330- 

Landholding  Agency:  Interior 

Property  Number:  619740013 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  132929 

Co:  Franklin  WA  99330- 

Landholding  Agency:  Interior 

Property  Number:  619740014 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  142517 

Co:  Grant  WA  99349- 

Landholding  Agency:  Interior 

Property  Number:  619740015 

Status:  Excess 

Reason:  Other 

Conunent:  No  public  access 

Tract  No.  172314 

Co:  Grant  WA  98950- 

Landholding  Agency:  Interior 

Property  Number:  619740016 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  172433 

Co:  Grant  WA  99321- 

Landholding  Agency:  Interior 

Property  Number:  619740017 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  172833 
Co:  Grant  WA  99357- 
Landholding  Agency:  Interior 
Property  Number:  619740018 
Status:  Excess 


Reason:  Other 

Comment:  No  public  access 

Tract  No.  182620 

Co:  Grant  WA  98824- 

Landholding  Agency:  Interior 

Property  Number:  619740019 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  192328 

Co:  Grant  WA  98848- 

Landholding  Agency:  Interior 

Property  Number:  619740020 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  192332 

Co:  Grant  WA  98848- 

Landholding  Agency:  Interior 

Property  Number;  619740021 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  192520 

Co:  Grant  WA  98837- 

Landholding  Agency:  Interior 

Property  Number:  619740022 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  192524 

Co:  Grant  WA  98837- 

Landholding  Agency:  Interior 

Property  Number:  619740023 

Status:  Excess 

Reason:  Other 

Conunent:  No  public  access 

Tract  No.  192620b 

Co:  Grant  WA  98837- 

Landholding  Agency:  Interior 

Property  Number:  619740024 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  192909 

Co:  Grant  WA  98837- 

Landholding  Agency:  Interior 

Property  Number:  619740025 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  202436 

Co:  Grant  WA  98848- 

Landholding  Agency:  Interior 

Property  Number:  619740026 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  202529b 

Co:  Grant  WA  98823- 

Landholding  Agency:  Interior 

Property  Number:  619740027 

Status:  Excess 

Reason:  Other 

Comment;  No  public  access 

Tract  No.  202530 

Co;  Grant  WA  98823- 

Landholding  Agency;  Interior 

Property  Number:  619740028 

Status;  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  202635 
Co:  Grant  WA  98823- 


Landholding  Agency;  Interior 

Property  Number:  619740029 

Status:  Excess 

Reason:  Other 

Comment:  No  public  access 

Tract  No.  212808 

Co:  Grant  WA  98837- 

Landholding  Agency;  Interior 

Property  Number:  619740030 

Status:  Excess 

Reason;  Other 

Comment:  No  public  access 

Wyoming 

Cody  Industrial  Area 

Cody  Co:  Park  WY  82414- 

Landholding  Agency;  GSA 

Property  Number;  549740008 

Status:  Excess 

Conmient:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  7-I-WY-0539 

[FR  Doc.  98-6167  Filed  3-12-98;  8:45  am) 

BILLINQ  CODE  4M0-»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Swvica 

Notice  of  Reoeipt  of  Applications  for 
Psnnit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  the  Endangered  Species  Act  of 
1973.  as  amended  [16  U.S.C.  1531,  et 
seq.): 

PRT-838407 
Applicant:  Praveen  K.  Karanth,  Albany,  NY. 

The  applicant  requests  a  permit  to 
import  biological  samples  collected 
from  gray  (Hanuman)  langur, 
(Semnopithecus  entellus),  and  from 
Francois'  (Delacour's)  langur, 
(Trachypithecus  francoisi],  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  scientific 
research. 

PRT-839923 

Applicant:  Wildlife  Conservation  Society, 
Bronx.  NY. 

The  applicant  requests  a  permit  to 
import  one  captive-hatched  Blyth's 
tragopan  [Tragopan  blythi)  from  South 
View  Aviaries,  Bumaby,  British 
Columbia,  Canada,  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation. 
PRT-679043 

Applicant:  Duke  University  Primate  Center, 
Durham.  NC. 

The  applicant  requests  renewal  of 
their  permit  to  take  and  sell  in  interstate 
and  foreign  commerce,  export,  or  re- 
export blood  and  tissue,  whole 
cadavers,  and  parts  from  species  in  the 
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families  Lemuridae,  Indhidae, 
Cheirogaleidae,  Daubentoniidae, 
Tarsiidae,  and  Lorisidae  for  scientific 
research  and  for  enhancement  of  the 
propagation  and  survival  of  the  species. 
PRT-639795 

Applicant:  Iowa  Department  of  Natural 
Resources.  Boone.  lA. 

The  applicant  requests  a  permit  to 
import  up  to  12  captive-hatched 
peregrine  falcons  [Falco  peregrinus 
anatum)  over  the  next  two  years  from 
the  Great  Lakes  Raptor  Conservancy, 
Ontario,  Canada  for  the  purposes  of 
reintroduction  into  the  wild  to  enhance 
the  survival  of  the  species. 
PRT-839796 

Applicant:  Zoological  Society  of 
Philadelphia.  Philadelphia,  PA. 

The  applicant  requests  a  permit  to 
import  two  captive-bom  Siberian  tigers 
[Panthera  tigris  altaica)  from  Zoo 
Leizpig,  Leipzig,  Germany,  for  the 
purpose  of  enhancement  of  the  species 
through  captive  propagation  and 
conservation  education. 

PRT-703757 

Applicant:  Tarzan  Zerbini  Circus,  Webb  City, 
MO. 

The  applicant  requests  renewal  of  a 
permit  to  export  and  reimport  captive- 
held  Asian  elephants  [Ehphas 
maximus),  and  captive-bom  tigers 
(Panthera  tigris),  and  progeny  of  the 
animals  currently  held  by  the  applicant 
and  any  animals  acquired  in  the  United 
States  by  the  applicant  to/from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  OfSce  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  at  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  USGS-BRD  California  Sea 
Otter  Project,  Santa  Cruz,  CA,  PRT- 
672624. 

Permit  Type:  Take  for  scientiRc 
research. 


Name  and  Number  of  Animals: 
Southern  sea  otter  [Enbydra  lutris 
nereis),  up  to  500. 

Summary  of  Activity  to  Be 
Authorized:  The  applicant  requests 
renewal  of  their  permit  to  capture  and 
tag  sea  otters  and  an  amendment  to  the 
permit  to  allow  for  radio  implantation 
and  blood  sample  collection  for 
scientiHc  research  on  population 
biology  and  ecology. 

Source  of  Marine  Mammals:  Entire 
range  of  sea  otters  in  California. 

Period  of  Activity:  Up  to  5  years  from 
issuance  date  of  permit,  if  issued. 

Applicant:  Dan  L.  Dimcan,  Houston, 
TX,  PRT-838492. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use 
taken  prior  to  April  30, 1994. 

Applicant:  Edwin  E.  Smith,  Houston, 
TX,  PRT-^38493. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use 
taken  prior  to  April  30, 1994. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  March  9. 1998. 
MaryEllen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  »a-6433  Filed  3-12-98;  8:45  am] 

BILUNG  CODC  4310-S6-P 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Environmental  Assessment  and  the 
Draft  Strategy  and  Guidelinee  for  tlie 
Recovery  and  Management  of  the  Red- 
cockaded  Woodpecker  and  It's  Habitat 
on  National  WiMlife  Refuges 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  of  a 
Draft  Strategy  and  Guidelines  for  the 
Recovery  of  the  Red-cockaded 
Woodpecker  (RCW)  and  It's  Habitat  on 
National  Wildlife  Refuges  (Guidelines). 
Included  in  the  Guidelines  are 
population  manage^;^nt  objectives  for 
644-654  active  clusters  of  RCWs  on 
approximately  141,900  acres  of  pine  and 
pine  hardwood  forest  on  13  refuges  in 
the  southeastern  United  States.  Actions 
proposed  are  directed  at  protection  of 
clusters,  management  of  nesting  habitat, 
population  management,  management 
of  foraging  habitat,  forest  management 
(including  sdlvicultural  activities),  and 
management  of  RCWs  in  federally 
designated  Wilderness. 

The  Service  also  aimounces  the 
availability  of  an  environmental 
assessment  (EA)  which  includes  an 
evaluation  of  the  envirormiental  impact 
of  four  alternatives:  (1)  implementing 
the  Guidelines  as  proposed,  (2)  taking 
no  action  to  comprehensively 
implement  revised  recovery  guidelines 
and  strategies,  (3)  implementing  the 
Guidelines,  intensifying  management 
efforts  and  expanding  the  area  to  be 
managed  for  RCWs,  and  (4) 
implementing  the  Guidelines  on  a 
smaller  area  of  refuge  land. 

Copies  of  the  Strategy  and  Guidelines 
and  ^e  EA  may  be  obtained  by  making 
a  request  to  the  Regional  Office  (see 
ADDRESSES).  Requests  must  be  in  writing 
to  be  processed.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  Guidelines  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
19S9  (NEPA),  as  amended.  The  Finding 
of  No  Significant  Impact  (FONSI)  is 
based  on  an  evaluation  of  the 
information  contained  in  the 
Guidelines.  The  final  determination  will 
be  made  no  sooner  than  60  days  frt)m 
the  date  of  this  notice.  This  notice  is 
provided  pursuant  to  NEPA  regulations 
(40  CFR  1506.6). 
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DATES:  Written  comments  on  the  Draft 
Strategy  and  Guidelines  and  Draft  EA, 
should  be  sent  to  the  Service's  Regional 
Office  (see  AOOflESSES)  and  should  be 
received  on  or  before  April  27, 1998. 

ADDRESSES:  Persons  wishing  to  obtain  a 
copy  of  the  Draft  Strategy  and 
Guidelines,  should  submit  a  request  in 
writing  to:  U.S.  Fish  and  Wildlife 
Service,  Southeast  Regional  Office,  1875 
Centiuy  Boulevard,  Atlanta,  Georgia 
30345.  (Attn:  Assistant  Regional 
Director,  Refuges  and  Wildlife).  Copies 
may  also  be  reviewed  at  the  Southeast 
Regional  Office  (address  above)  and  at 
the  following  locations:  Office  of  the 
Red-cockadml  Woodpecker  Recovery 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  Clemson  University. 
Department  of  Forest  Resources,  261 
Lehotsky  Hall,  Clemson,  SC  29634- 
1003,  and  Office  of  the  Refuge  Manager, 
Noxubee  National  Wildlife  Refuge, 
Route  1,  Brooksville.  MS  39739. 
Docimients  will  be  available  tot  public 
inspection  by  appointment  during 
normal  business  hours  at  these 
locations.  Comments  concerning  the 
Strategy  and  Guidelines  or  EA  should  be 
submitted  in  writing  to  the  Southeast 
Regional  Office  address  above.  Please 
reference  the  Draft  Strategy  and 
Guidelines  for  the  Red-cockaded 
Woodpecker  and  Its  Habitat  on  National 
Wildlife  Refuges  in  your  comments,  or 
in  requests  for  the  documents  discussed 
herein. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Ralph  Costa,  Red-cockaded  Woodpecker 
Recovery  Coordinator,  Clemson  Field 
Office,  (see  ADDRESSES  above), 
telephone:  864/656-2432;  Mr.  Eiavid 
Richardson,  Biologist.  Noxubee  National 
Wildlife  Refuge  (see  ADDRESSES  above). 
601/323-5548.  or  Mr.  Jon  Andrew.  Fish 
and  Wildlife  Administrator,  Southeast 
Regional  Office  (see  ADDRESSES  above), 
telephone:  404/679-7123. 

SUPPLBUBfTARY  INFORMATKM: 

Background 

The  Service  is  the  lead  Federal  agency 
responsible  for  preserving,  protecting 
and  enhancing  nonmarine  endangered 
species.  Pursuant  to  the  terms  of  the 
Endangered  Species  Act  (Act)  of  1973 
(16  U.S.C.  1531  et  seq.)  the  red- 
cockaded  woodpecker  was  listed  as  an 
endangered  species  by  the  Service  in 
1970.  In  addition  to  responsibilities 
under  the  Act,  the  Service  administers 
National  Wildhfe  Refuge  system  lands. 
There  are  an  estimated  141,900  acres  of 
pine  and  pine-hardwood  habitat  capable 
of  supporting  RCWs  on  13  national 
wildlife  refuges  in  the  southeast  United 
States. 


The  RCW  is  a  territorial,  non- 
migratory  cooperative  breeding  species. 
RCWs  live  in  social  units  call^  groups 
or  clans  which  generally  consist  of  a 
breeding  pair,  the  current  year's 
offspring,  and  one  or  more  helpers 
(normally  adult  male  offspring  of  the 
breeding  pair  from  previous  years). 
Groups  maintain  year-roimd  territories 
near  their  roost  and  nest  trees.  The  RCW 
is  imique  among  the  North  American 
woodpeckers  in  that  it  is  the  only 
woodpecker  that  excavates  its  roost  and 
nest  cavities  in  living  pine  trees.  Each 
group  member  has  its  own  cavity, 
although  there  may  be  multiple  cavities 
in  a  single  pine  tree.  The  aggregate  of 
cavity  trees  is  called  a  cluster.  RCWs 
forage  almost  exclusively  on  pine  trees 
and  they  generally  prefer  pines  greater 
than  10  inches  in  diameter  at  breast 
height.  Foraging  habitat  is  contiguous 
with  the  cluster.  The  number  of  acres 
required  to  supply  adequate  foraging 
habitat  depends  on  the  quantity  and 
quality  of  the  pine  stems  available. 

The  RCW  is  endemic  to  the  pine 
forests  of  the  Southeastern  United  States 
and  was  once  widely  distributed  across 
16  States.  The  species  evolved  in  a 
mature  fire-maintained  ecosystem.  The 
RCW  has  declined  primarily  due  to  the 
conversion  of  mature  pine  forests  to 
yoimg  pine  plantations,  agricultural 
fields,  and  residential  and  commercial 
developments,  and  to  hardwood 
encroachment  in  existingpine  forests 
due  to  fire  suppression.  The  species  is 
still  widely  distributed  (presently 
ocauring  in  13  southeastern  states),  but 
the  remaining  populations  are  highly 
fragmented  and  isolated.  Presently,  the 
largest  known  populations  occur  on 
Federally  owned  lands  such  as  military 
installations  and  national  forests. 

The  most  recent  estimate  of  the  status 
of  RCW  populations  on  National 
Wildhfe  Refuge  lands  indicates  that  237 
to  242  active  RCW  clusters  are  present. 

The  EA  contains  an  evaluation  of  the 
environmental  consequences  of  four 
alternatives,  including  the  proposed 
action.  The  proposed  action  alternative 
would  result  in  implementation  of  the 
Guidelines  as  prepared  by  the  Service. 
The  No  Action  alternative  would  result 
in  a  continuance  of  the  current 
management  activities  with  no  revision 
to  the  guidelines  prepared  in  1987.  No 
management  actions  or  recovery  on 
refuge  lands  would  be  implemented 
beyond  those  contained  in  the  1987 
Guidelines  and  the  recovery  plan  for 
this  species.  The  third  alternative  is  to 
implement  the  Guidelines  and  expand 
their  appUcation  to  include  additional 
habitat  on  Alligator  River,  Piedmont  and 
Santee  National  Wildlife  Refuges.  The 
fourth  alternative  would  result  in  the 


implementation  of  the  GuideUnes  on 
approximately  one  half  of  the  area 
identified  for  management  under  the 
revised  Guidelines  and  a  reallocation  of 
resources  to  other  wildlife  management 
needs. 

As  stated  above,  the  Service  has  made 
a  preUminary  determination  that  the 
issuance  of  the  Guidelines  is  not  a  major 
Federal  action  significantly  affecting  the 
qiiality  of  the  hiunan  environment 
within  the  meaning  of  Section  102(2)(C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
EA  and  the  Guidelines.  An  excerpt  from 
the  FONSI  reflecting  the  Service's 
finding  on  the  appUcation  is  provided 
below: 

Based  on  the  analysis  conducted  by 
the  Swvice,  it  has  been  determined  that: 

1.  Issuance  of  the  Guidelines  would 
not  have  significant  indirect  or 
cumulative  adverse  effects  on  the 
human  environment 

2.  Implraaentation  of  the  Guidelines 
will  contribute  substantially  to  the 
recovwy  of  the  RCW  by  providing  for 
consistent  appUcation  of  the  most 
appropriate  forms  of  management 
avail^le  on  all  refuge  lands. 
AppUcation  of  the  guidelines  will  also 
assure  that  forest  management  mil  be 
accomplished  in  a  manner  which  wiU 
result  in  accelerated  recovery  of  the 
species. 

3.  Population  goals  contained  in  the 
strategy  and  guidelines  are  substantiaUy 
higher  than  the  current  population 
levels  and  would  represent  a  major 
positive  step  towards  recovery  of  the 
RCW. 

The  Service  will  also  evaluate 
whether  the  issuance  of  the  Guidelines 
compUes  with  section  7  of  the  Act  by 
preparing  an  intra-Service  section  7 
consultation.  The  results  of  the 
consultation  in  combination  with  the 
above  findings,  and  pubUc  comment 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  and 
implement  the  Guidelines. 

PubUc  Cmnments  SoUdted 

The  Service  soUdts  written  comments 
on  the  draft  management  guideUnes 
described.  All  comments  received  by 
the  date  spedfied  above  will  be 
considered  prior  to  approval  of  final 
guidelines. 

Authority 

The  authorities  for  this  action  are  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.].  The  National  Environmental 
PoUcy  Act  (42  U.S.C.  4321-4347)  and 
the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (PubUc  Law 
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105-57  to  be  codified  at  16  U.S.C. 
668dd  et  seq.). 

Dated:  March  6, 1998. 
Sun  D.  Hamilton, 
Reponal  Director.  Region  4. 
IFR  Doc.  98-«494  Filed  3-12-98;  8:45  am] 

MUJNQ  OOOe  4310-SS-P 

DEPARTMENT  OF  THE  INTERIOR 
BufMu  of  Land  Managament 

PD-933-1 430-00:  IOt-86q 

Tarmination  of  Dasart  Land  Entry 
Ctasaification;  Idaho 

AOatCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  This  notice  terminates  a 
Desert  Land  Entry  Classification  on  320 
acres  of  land  in  Ada  County  as  this 
classification  is  no  longer  needed.  A 
portion  of  these  lands  will  be  exchanged 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

EFFECTIVE  DATE:  March  13,  1998. 

FOR  FURTHER  INFORMATXM  CONTACT: 
Catherine  D.  Foster,  BLM  Idaho  State 
Office,  1387  S.  Vinnell  Way,  Boise, 
Idaho  83709,  208-373-3863. 

SUPPI.EMENTARV  INFORMATION:  On  June  8, 
1967,  the  lands  listed  below  were 
classified  under  the  authority  of  the 
Desert  Land  Act  of  March  3,  1877,  as 
amended  and  supplemented  (43  U.S.C. 
321,  et  seq.).  This  classification  is 
hereby  terminated  on  the  following 
described  land: 
T.  4  S..  R.  3  E..  B.M. 

Section  27,  NWV«SWV4; 

Section  28,  S'/iNEV«,  NE'ANWV*. 
S'/iNWV4,  NVjSEV«. 

The  area  described  above  aggregates  320 
acres  in  Ada  County. 

At  9:00  a.m.  on  March  13, 1998,  the 
Desert  Land  Entry  Classification 
identified  above  will  be  terminated.  The 
lands  identified  above  will  remain 
closed  to  location  and  entry  under  the 
public  land  laws  and  the  general  mining 
laws  (30  U.S.C.  Ch.  2),  as  they  are 
currently  withdrawn  for  the  Snake  River 
Birds  of  Prey  Natural  Area.  The  lands 
have  been,  and  will  remain  open  to 
mineral  leasing. 

Dated:  March  2, 1998. 
Jimmie  Buxton, 

Branch  Chief.  Lands  and  Minerals. 
IFR  Doc.  98-6441  Filed  3-12-98;  8:45  am) 
MUmO  CODE  4310-G6-i> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-05O-1020-O01] 

Mojave-Southem  Great  Basin 
Resource  Advisory  Council— Notice  of 
Meeting  Locations  and  Times 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council 

Meeting  locations  and  times. 

DATES:  Date  is  May  7,  1998,  from  1:00 
pjn.  to  ai^roximately  4  p.m.  and  will 
reconvene  on  May  8, 1998  and  meet 
from  8  a.m.  to  2  p.m.  The  public 
comment  period  will  begin  at  6  p.m.. 
May  7.  1998. 

ADDRESSES:  The  council  will  meet  at  the 
Tonopah  Convention  Center,  301  West 
Brougher  Avenue,  Tonopah,  NV  89049 
(702) 482-3558. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  L.  Guerrero,  Las  Vegas  Field 
Office,  Public  Affairs  Officer,  telephone: 
(702) 647-5046. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
council  meeting  of  the  Mojave-Southem 
Great  Basin  Resource  Advisory  Council 
(RAC)  will  be  held  as  indicated  above. 
The  agenda  includes  a  public  comment 
period,  and  discussion  of  public  land 
issues. 

The  Resource  Advisory  Council 
develops  recommendations  for  BLM 
regarding  the  preparation,  amendment, 
and  implementation  of  land  use  plans 
for  the  public  lands  and  resources 
within  the  jurisdiction  of  the  council. 
For  the  Mojave-Great  Basin  RAC  this 
jurisdiction  is  Clark,  Esmeralda,  Lincoln 
arid  Nye  counties  in  Nevada.  Except  for 
the  purposes  of  long-range  planning  and 
the  establishment  of  resource 
management  priorities,  the  RAC  shall 
not  provide  advice  on  the  allocation  and 
expenditure  of  Federal  funds,  or  on 
personnel  issues. 

The  RAC  may  develop 
recommendation  for  implementation  of 
ecosystem  management  concepts, 
principles  and  programs,  and  assist  the 
BLM  to  establish  landscape  goals  and 
objectives. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  council.  Public 
comments  should  be  limited  to  issues 
for  which  the  RAC  may  make 
recommendations  within  its  area  of 
jurisdiction.  Depending  on  the  number 


UMI 


of  persons  wishing  to  comment,  and 
time  available,  the  time  for  individual 
oral  comments  may  be  Umited. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meetings,  or  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Phillip  L.  Guerrero  at  the 
Las  Vegas  District  Office,  4765  Vegas 
Dr.,  Las  Vega$,  NV  89108,  telephone, 
(702)  647-5000. 

Dated:  March  6. 1998. 
Phillip  L.  Gueirero, 

Public  Affairs  Officer. 

IFR  Doc.  98-6541  Filed  3-12-98;  8:45  am) 

BttJJNQ  CODE  Oie-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-025-1220-00] 

Road  Closure  Notice 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  road  closure  of  the 

Ridgeline  Road  in  the  Malad  Resource 

Area  in  Power  County. 

SUMMARY:  Notice  is  hereby  given, 
effective  immediately,  that  the 
"ridgeline  road"  (see  legal  description 
below),  located  within  the  Malad 
Resource  Area  in  Power  Coimty  is 
closed  to  all  motorized  vehicle  traffic. 

The  road  bisects  the  following 
sections: 

Boise  Meridian 

T.  10  S..  R.  32  E.,  Sections  3, 10,  IS,  22  and 
27. 

Branches  of  (he  road  also  occur  in  sections 
23,  26,  and  35. 

EFFECTIVE  DATE:  March  15, 1998.  The 
restriction  will  remain  in  effect  until 
further  notice. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Jeff  Steele,  Area  Manager,  Malad 
Resource  Area,  Bureau  of  Land 
Management,  138  S.  Main,  Malad  City, 
Idaho,  83252  or  call  208-766-4766. 

SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  Title  43,  CFR  8340 
(specifically  8341.2)  and  in 
conformance  with  principles 
established  by  the  Federal  Land  Policy 
and  Management  Act  of  1976,  the  above 
mentioned  road  is  closed  to  all 
motorized  vehicle  traffic. 

The  decision  to  close  this  road  was 
included  in  the  Malad  Hills 
Management  Framework  Plan  (1981). 
Careful  review  and  analysis,  in 
cooperation  with  the  Idaho  Fish  &  Game 
Department  and  the  public,  has 
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determined  that  unrestricted  use  of 
these  roads  by  motorized  vehicle  traffic 
will  significantly  reduce  habitat 
effectiveness  for  big  game  in  already 
heavily  roaded  areas.  Access  to  the 
"ridgeline  read"  will  be  restricted  by 
closed  road  signs  or  barriers  on  roads/ 
trails  that  access  the  "ridgeline  road". 
Copies  of  maps  indicating  the  location 
of  this  road  closure  are  posted  at  the 
Malad  and  Pocatello  Resource  Area 
Offices  of  the  Idaho  Bureau  of  Land 
Management. 

This  closure  does  not  apply  to  Bureau 
of  Land  Management  personnel,  or  an 
authorized  representative  of  the  Bureau 
of  Land  Management,  or  the  Idaho  Fish 
&  Game  Department  personnel.  This 
closure  applies  to  approximately  6  miles 
of  road. 
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Dated:  February  25. 1998. 
Jeffs.  Steele, 
Area  Manager. 
(FR  Doc.  98-6445  Filed  3-12-98;  8:45  ami 

BILLING  COOe  4310-GG-U 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-830-1 310-01;  NMNM  97890] 

Notice  of  Proposed  Reinstatement  of 
Temiinated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provision  of  Public 
Law  97-451;  a  petition  for  reinstatement 
of  Oil  and  Gas  Lease  NMNM  97890,  Lea 
County,  New  Mexico,  was  timely  filed 
and  was  accompanied  by  all  required 
rentals  and  royalties  accruing  fix)m 
December  1, 1997,  the  date  of 
termination.  No  valid  lease  has  been 
issued  affecting  the  land.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre, 
or  fi-action  thereof,  and  16Vs  percent, 
respectively.  Payment  of  a  $500.00 
administration  fee  has  been  made. 
Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  in 
Section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188(d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  December  1, 
1997,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  C.  Olivas,  BLM,  New  Mexico 
State  Office,  (505)  438-7609. 


Dated:  March  6, 1998. 
Beclcy  C.  Olivas, 

Land  Law  Examiner. 

[FR  Doc.  98-6542  Filed  3-12-98;  8:45  am! 

BILUNG  CODE  4310-FB-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-930-1310-01;  NMNM  69163] 

New  Mexico:  Proposed  Reinstatement 
of  Temiinated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NMNM  69163  for  lands 
in  Eddy  County,  New  Mexico,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  October  1, 1997,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5.00  per  acre 
or  fraction  thereof  and  I6V3  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has^eimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31(d)  and  (e) 
of  the  Mineral  leasing  Act  of  1920  (30 
U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  October  1, 1997, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

For  further  information  contact: 
Becky  C.  Olivas,  BLM,  New  Mexico 
State  Office,  (505)  438-7609. 

Dated:  March  6, 1998. 
Becky  C.  Olivas, 

Land  Law  Examiner. 

[FR  Doc.  98-6543  Filed  3-12-98;  8:45  am) 

BILLING  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 


of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463). 

MEETING  AND  DATE  AND  TIME:  Friday, 
March  13.  1998:  1:30-4:00  p.m. 
ADDRESSES:  The  King  George  II  Inn,  102 
Radcliffe  Street,  Bristol,  PA  19007. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission 
was  established  by  Public  Law  100-692, 
November  18, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Executive  Director,  Delaware  and 
L«high  Navigation  Canal  National 
Heritage  Corridor  Commission,  10  E. 
Church  Street,  Room  P-208,  Bethlehem, 
PA  18018,  (610)  861-9345. 

Dated:  March  9. 1998. 
Gerald  R.  Bastoni, 

Executive  Director,  Delaware  and  Lehigh 

Navigation  Canal  NHC  Commission. 

|FR  Doc.  98-6497  Filed  3-12-98;  8:45  am) 

BILUNG  OOOE  CKO-PE-M 


DEPARTMENT  OF  THE  INTERIOR 

Draft  Environmental  Impact  Statement/ 
Environniental  Impact  Report  on  ttie 
Draft  Truckee  River  Operating 
Agreement 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  availability  for  a  draft 
environmental  impact  statement  /draft 
environmental  impact  reprort;  INT-DES- 
98-8. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  (as 
amended)  and  the  California 
Environmental  Quality  Act,  the  Bureau 
of  Reclamation,  the  U.S.  Fish  and 
Wildlife  Service,  and  the  California 
Department  of  Water  Resources  have 
jointly  prepared  a  draft  environmental 
impact  statement/environmental  impact 
report  (EIS/EIR)  on  the  potential 
impacts  of  implementing  a  Truckee 
River  Operating  Agreement  (TROA). 
Public  Law  101-618  directs  the 
Secretary  of  the  Interior  (Secretary)  to 
negotiate  an  agreement  for  the  operation 
of  the  Truckee  River  reservoirs  with  the 


States  of  Nevada  and  California  (States), 
after  consultation  with  other  parties 
designated  by  the  Secretary  or  the 
States.  In  accordance  with  Public  Law 
101-618,  the  TROA  cannot  take  effect 
unless  it  is  signed  by  the  United  States, 
California,  Nevada,  Pyramid  Lake  Paiute 
Indian  Tribe,  and  Sierra  Pacific  Power 
Company. 

The  draft  EIS/EIR  evaluates  the 
proposed  action  (TROA  Alternative)  and 
the  No  Action  Alternative. 
DATES:  Written  comments  on  the  draft 
EIS/EIR  should  be  submitte'd  to  the 
Bureau  of  Reclamation  no  later  than 
May  29,  1998.  A  series  of  informal 
public  information  meetings  will  be 
held  to  present  information  about  the 
draft  agreement  and  accompanying  draft 
EIS/EIR.  There  will  also  be  formal 
public  hearings  on  the  environmental 
document.  See  the  Supplementary 
Information  section  for  public  meeting 
and  hearing  dates. 

AOOAGSSES:  Written  comments  on  the 
draft  EIS/EIR  should  be  addressed  to: 
TROA  Draft  EIS/EIR  Comments,  Mr. 
David  Overvoid,  Bureau  of  Reclamation, 
Lahontan  Basin  Area  OfHce,  PO  Box 
640.  Carson  City  NV  89702-0640.  See 
Supplementary  Information  section  for 
locations  where  the  draft  EIS/EIR  may 
be  inspected,  and  for  public  meeting 
and  hearing  locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Overvoid,  Bureau  of  Reclamation, 
PO  Box  640.  Carson  City  NV  89702- 
0640,  telephone  (702)  882-3436:  Mr. 
Chet  Buchanan.  U.S.  Fish  and  Wildlife 
Service.  4600  Kietzke  Lane.  Reno  NV 
89502-5093.  telephone  (702)  784-5227; 
or  Mr.  Paul  Dabt».  California 
Department  of  Water  Resources,  3251  S 
Street,  Sacramento  CA  95816,  telephone 
(916)  227-7564. 

WPPUSktBOMKr  INFORMATION:  The  TROA 
was  negotiated  to  resolve  conflicts  over 
available  waters  and  reservoir  storage  of 
Lake  Tahoe  and  other  public  and  private 
reservoirs  in  the  Truckee  River  basin.  If 
implemented,  the  TROA  will  modify 
operation  of  Ave  Federal  and  two  non- 
Federal  reservoirs  to  facilitate 
distribution  of  water  in  the  Truckee 
River  basin  and  implement  the 
congressional  allocation  of  Lake  Tahoe, 
Truckee  River,  and  Carson  River  waters 
between  the  States  of  California  and 
Nevada.  The  provisions  of  the  TROA 
would  also  create  opportunities  for: 

•  Increased  municipal  and  industrial 
drought  water  supplies  in  the  Truckee 
River  basin: 

•  Enhanced  spawming  flows  for 
endangered  and  threatened  Pyramid 
Lake  Bshes: 

•  Enhanced  river  habitat  for  local  fish 
populations  by  increasing  seasonal 


releases  from  Lake  Tahoe,  Prosser  Creek 
Reservoir,  Conner  Lake,  Independence 
Lake,  and  Stampede  Reservoir; 

•  Increased  recreational  opportunities 
at  upper  Truckee  River  basin  reservoirs; 
and 

•  Improved  seasonal  Truckee  River 
water  quality  downstream  from  Reno. 
Nevada. 

All  comments  sent  to  the  Bureau  of 
Reclamation  will  be  compiled  for 
consideration  by  the  U.S.  Fish  and 
Wildlife  Service  and  the  California 
Department  of  Water  Resources,  as  well 
as  the  Bureau  of  Reclamation. 

A  copy  of  the  comment  document 
may  be  requested  from  the  above 
address  or  via  telephone  by  calling  the 
Bureau  of  Reclamation  at  (702)  882- 
3436  or  the  California  Department  of 
Water  Resources  at  (916)  227-7564. 

Copies  of  the  draft  EIS/EIR  are 
available  for  inspection  at  the  following 
locations: 

•  Office  of  the  Commissioner,  Bureau 
of  Reclamation,  Room  7612,  1849  C 
Street,  Northwest,  Washington  DC 

•  Mid-Pacific  Regional  Office,  Bureau 
of  Reclamation.  Library  Room  W-1522, 
2800  Cottage  Way.  Sacramento  CA 

•  Lahontan  Basin  Area  Office,  Bureau 
of  Reclamation,  705  North  Plaza  Street, 
Carson  City  NV 

•  U.S.  Fish  and  Wildlife  Service, 
Reno  Fish  and  Wildlife  Office,  4600 
Kietzke  Lane,  Building  C,  Room  125, 
(after  March  23,  1998,  1340  Financial 
Boulevard)  Reno  NV 

•  Truckee  Carson  Coordination  Office, 
5665  Morgan  Mill  Road,  Carson  City 
NV 

•  California  Department  of  Water 
Resources,  Room  D-17,  3251  S  Street, 
Sacramento  CA 

•  Town  of  Truckee  Public  Library, 
10031  Levon,  Truckee  CA 

•  El  Dorado  County  Public  Library, 
1000  Rufus  Allen  Boulevard.  South 
Lake  Tahoe  CA 

•  Placer  County  Public  Library.  740 
North  Lake  Boulevard.  Tahoe  City  CA 
(Executive  Summary  only) 

•  Kings  Beach  Branch  Library.  301 
Seclina,  Kings  Beach  CA 

•  Nevada  State  Library,  100  South 
Stewart  Street.  Carson  City  NV 

•  University  of  Nevada,  Business  and 
Government  Information  Center 
Library,  1664  North  Virginia,  Reno 
NV 

•  Washoe  County  Library,  301  South 
Center,  Reno  NV 

•  Lyon  County  Library,  20  Nevin  Way, 
Yerrington  NV 

•  Churchill  County  Library,  553  South 
Maine  Street,  Fallon  NV 

Public  Meetings 

A  series  of  public  meetings  will  be 
held  to  present  information  about  the 


draft  agreement  and  accompanying  draft 
EIS/EIR.  Dates  and  locations  follow. 

Dates  and  locations  for  public 
meetings: 

•  March  16, 1998,  7-9  p.m.,  Heavenly 
Ski  Resort,  California  Base  Lodge, 
Freel  Peak  Room.  3860  Saddle  Road. 
South  Lake  Tahoe  CA 

•  March  17. 1998.  7-9  p.m..  Tahoe  City 
Public  Utilities  District  Board  Room, 
221  Fairway  Drive,  Tahoe  City  CA 

•  March  18, 1998,  7-9  p.m..  Pyramid 
Lake  Tribal  Council  Chambers,  210 
Capitol  Hill.  Nixon  NV 

•  March  19, 1998.  7-9  p.m..  Sparks  City 
Council  Chambers,  431  Prader  Way, 
Sparks  NV 

•  March  23. 1998.  7-9  p.m.,  Femley 
Town  Complex,  595  Silver  Lace, 
Femley  NV 

•  March  24, 1998,  7-9  p.m.,  Truckee- 
Donner  Public  Utilities  District  Board 
Room,  11571  Donner  Pass  Road, 
Truckee  CA 

•  March  25. 1998.  7-9  p.m..  Fallon 
Convention  Center,  160  Campus 
Parkway,  Fallon  NV 

Public  Hearings 

Formal  public  hearings  on  the 
environmental  document  are  scheduled 
for  the  locations  and  dates  listed  below. 
Organizations  and  individuals  may 
present  oral  or  written  comments  at  the 
public  hearings  by  signing  up  when 
arriving  at  the  hearing. 

Dates  and  locations  for  public 
hearing: 

•  May  11. 1998,  6—9  p.m..  Truckee— 
Donner  Public  Utilities  District  Board 
Room,  11571  Donner  Pass  Road, 
Truckee  CA 

•  May  13. 1998,  6 — 9  p.m..  Pyramid 
Lake  Tribal  Coimcil  Chambers,  210 
Capitol  Hill.  Nixon  NV 

•  May  14, 1998,  6 — 9  p.m.,  Femley 
Town  Complex,  595  Silver  Lace, 
Femley  NV 

•  May  15, 1998,  6 — 9  p.m..  Sparks  City 
Council  Chambers,  431  Prader  Way, 
SparicsNV 

Dated:  March  5, 1998. 

Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

(PR  Doc.  98-6517  Filed  3-12-98;  8:45  am) 
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DEPARTMEtfT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Narrows  Project,  Sanpete  County, 
Utah.  INT-OES-88-10 

AGENCY:  Bureau  of  Reclamation, 
Interior. 
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ACTION:  Notice  of  availability  and  notice 
of  public  hearings  for  draft 
environmental  impact  statement. 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the 
Department  of  the  Interior,  Bureau  of 
Reclamation,  in  cooperation  with  the 
U.S.  Forest  Service,  Department  of 
Agriculture,  and  the  U.S.  Army  Corps  of 
Engineers,  Department  of  Defense,  as 
cooperating  agencies,  has  prepared  a 
draft  environmental  impact  statement 
(DEIS)  on  the  proposed  Narrows  Project. 
The  DEIS  describes  and  presents  the 
environmental  effects  of  three 
alternatives,  including  no  action,  for 
developing  a  supplemental  agricultural 
and  municipal  water  supply  for  use  in 
northern  Sanpete  County,  Utah.  This 
project  has  been  proposed  by  the 
Sanpete  Water  Conservancy  District  and 
has  submitted  an  application  for  a  loan 
to  construct  the  project  under 
provisions  of  the  Small  Reclamation 
Projects  Act.  Public  hearings  will  be 
held  to  receive  comments  from 
interested  individuals  and  organizations 
on  the  environmental  impacts  of  the 
proposal. 

DATES:  Written  comments  on  the 
environmental  impacts  of  the  project 
should  be  received  by  Reclamation's 
Provo  Area  Office  at  the  address  below 
by  May  12, 1998.  Public  hearings  are 
scheduled  for  7:00  p.m.  on  April  22, 
1998,  in  Price,  Utah  and  on  April  23, 
1998,  in  Mt.  Pleasant,  Utah. 
ADDRESSES:  The  public  hearings  will  be 
held  at: 

•  Carbon  County  Courthouse, 
Commission  Chambers,  120  East 
Main,  Price,  Utah 

•  Mt.  Pleasant  City  Hall,  115  West 
Main,  Mt.  Pleasant,  Utah 

Copies  of  the  DEIS  are  available  for 
inspection  at,  or  may  be  requested  ht)m, 
the  following  address:  Area  Manager, 
Bureau  of  Reclamation,  Attention:  PRO- 
405.  302  East  1860  South,  Provo,  Utah 
84606;  telephone  (801)  370-1150  or 
1167.  See  the  Supplementary 
Information  section  for  a  list  of  libraries 
where  copies  of  the  DEIS  are  available 
for  inspection.  Further  information  and 
a  summary  of  the  DEIS  are  also  available 
on  the  Internet  at  the  following  address: 
uc.usbr.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kerry  Schwartz,  Narrows  Project  EIS 
Coordinator,  Provo  Area  Office; 
telephone:  (801)  379-1167. 
SUPPLEMENTARY  INFORMATION: 
Organizations  and  individuals  wishing 
to  present  statements  at  the  hearings 
should  v^rrite  or  call  the  Bureau  of 
Reclamation  at  the  Provo  Area  Office, 


listed  in  the  Addresses  section  above. 
Requests  should  be  received  on  or 
before  the  dates  of  the  hearings. 
Speakers  will  be  called  on  to  present 
their  comments  in  the  order  in  which 
their  requests  are  received.  Requests  to 
speak  may  also  be  made  at  each  hearing; 
these  speakers  will  be  called  after  all 
those  who  made  advance  requests  have 
spoken.  Oral  comments  will  be  limited 
to  5  minutes  per  individual.  Speakers 
are  also  requested  to  provide  a  legible 
written  copy  of  their  remarks  for  the 
hearing  record. 

Inspection  of  DEIS 

In  addition  to  copies  of  the  DEIS 
being  available  at  the  Provo  Area  Office, 
the  following  public  libraries  have 
copies  for  public  inspection: 

Libraries 

College  of  Eastern  Utah,  Price,  Utah 

Ephraim  City  Library 

Gunnison  City  Library 

Helper  City  Library 

Manti  City  Library 

Mt.  Pleasant  City  Library 

Price  City  Library 

Southern  Utah  State  University,  Cedar 

City,  Utah 
Utah  State  University,  Logan,  Utah 
Weber  State  University,  Ogden,  Utah 
University  of  Utah.  SaU  Lake  City.  Utah 
Brigham  Young  University.  Provo,  Utah 

Dated:  March  6, 1998. 
Charles  A.  Calhoun, 
Regional  Director. 
(FR  Doc.  98-6430  Filed  3-12-98;  8:45  am] 

BIUJNQOOOE  4310-M-^ 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  the  Nathan 
Hale  Room  at  the  Sheraton  Washington 
Hotel  (located  at  Woodley  and 
Connecticut  Avenue.  NW,  in 
Washington,  DC)  on  Tuesday,  March  24 
at  10:45  a.m. 

The  purpose  of  this  meeting  to  hold 
a  Discussion  Forum  on  the  possible 
restructuring  of  the  enrollment 
examinations.  The  panel  will  consists  of 
Joseph  A.  Applebaum,  Joint  Board 
Chairman;  Robert  I.  Brauer.  Executive 
Director;  and  Carl  Shalit,  Advisory 
Committee  Chairman.  This  meeting  is 
open  to  the  public. 


Dated:  March  3. 1998. 
Robert  I.  Brauer. 

Advisory  Committee  Management  Officer, 
loint  Board  for  the  Enrollment  of  Actuaries. 
|FR  Doc.  98-6420  Filed  3-12-98:  8:45  am) 

8HJJNG  CODE  4S«>-01-U 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Consent  Deeree  Pursuant  to 
the  Comprehensive  Environment 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Department 
Policy,  28  C.F.R.  50.7,  38  FR  19029,  and 
42  U.S.C.  9622{i).  notice  is  hereby  given 
that  a  proposed  Consent  Decree  in 
United  States  v.  William  Ekivis,  et  at,. 
Civ.  Action  No.  99-0484-T.  was  lodged 
in  the  United  States  District  Court  for 
the  District  of  Rhode  Island  on  March  5, 
1998.  The  proposed  Consent  Decree 
resolves  the  United  States'  claims 
against  defendants,  United  Sanitation. 
Inc..  and  A.  Capuano  Bros..  Inc. 
("Settling  Defendants"),  under  Section 
107(a)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  ("CERCLA").  as 
amended,  42  U.S.C.  9607(a),  concerning 
response  actions  at  the  Davis  Liquid 
Waste  Sup>erfund  Site  located  in 
Smithfield,  Providence  Coimty,  Rhode 
Island  (the  "Davis  Site"). 

Under  the  terms  of  the  Consent 
Decree,  the  Settling  Defendants  are 
required  to  pay  $400,000  to  the 
Superfund  in  partial  reimbursement  of 
the  United  States'  past  and  future 
response  costs.  Of  that  sum.  S200,000 
will  be  immediately  paid  for  the  Davis 
Site.  It  the  Settling  Defendants  reach 
settlement  with  the  United  Sates  in  the 
case  of  United  States  v.  Allied  Signal. 
Inc.,  et  al.,  Civil  Action  No.  95-617 
P.R.I.)  (the  "Picillo  Matter"),  within 
nine  months  after  entry  of  the  Consent 
Decree,  the  remainder  shall  be  used  to 
help  satisfy  any  payments  due  to  the 
United  States  in  the  settlement  in  the 
Picillo  Matter.  In  addition,  the  Settling 
Defendants  are  required  to  sell  certain 
real  property  and  pay  the  proceeds  to 
thiB  Superfund  for  the  Davis  Site.  In 
return,  the  United  States  will  grant  the 
Settling  Defendants  certain  covenants 
not  to  sue  with  respect  to  the  Davis  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  D.C. 
20530.  and  should  refer  to  United  States 
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V.  William  Davis,  et  al.,  Civ,  Action  No. 
90-0484-T,  DOJ  #90-11-1378. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Rhode 
Island.  Westminster  Square  Building,  10 
Dorrance  Street,  10th  Floor,  Providence, 
Rhode  Island  02903;  at  the  Regional  I 
Office  of  the  U.S.  Environmental 
Protection  Agency,  90  Canal  Street, 
Boston,  Massachusetts  02203;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  Copies  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C,  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $12.25  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library. 
Bruce  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  98-6443  Filed  3-12-98;  8:45  ami 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act;  and 
the  Resource  Conservation  and 
Recovery  Act 

Notice  is  hereby  given  that  on  March 
3,  1998  a  proposed  consent  decree  in 
United  States  v.  Ekotek,  Inc.,  et  al..  Civ. 
A.  No.  2:98-CV-00140j,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Utah.  The  complaint  in 
this  action  seeks  judgment  under: 
Sections  106  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Pub.  L.  99- 
499,  42  U.S.C.  §§  9606,  9607(a).  This 
action  involves  the  Petrochem/Ekotek 
Superfund  Site  in  Salt  Lake  City,  Utah 
("Site"). 

The  consent  decree  resolves  the 
claims  of  the  United  States  against  54 
potentially  responsible  parties  at  the 
Site.  Under  the  terms  of  the  Decree 
Settling  Defendants  shall  perform  the 
Remedial  Design  and  Remedial  Action 
for  all  work  at  the  Site  required  by  the 
EPA's  Record  of  Decision.  Additionally. 
the  Settling  Defendants  shall  have  the 
right  to  be  reimbursed  for  some  of  their 
costs  incurred  in  performing  that  work 
from  a  special  account  in  the  Superfund 
created  from  proceeds  from  EPA's  prior 


de  minimis  settlement  at  this  Site. 
Finally,  this  Decree  also  establishes  a 
process  by  which  Settling  Defendants 
agree  to  make  a  payment  of  money  to 
some  of  the  prior  de  minimis  settlers 
should  certain  conditions  be  met. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044,  and  should 
refer  to  United  States  v.  Ekotek,  Inc.,  et 
al..  DOJ  Reference  No.  90-11-2-928D. 
In  accordance  with  Section  7003(d)  of 
RCRA.  42  U.S.C.  §  6973(d),  commenters 
may  request  a  public  meeting  in  the 
affected  areas. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of  Utah, 
U.S.  Courthouse,  350  South  Main  Street, 
Salt  Lake  City,  Utah  84101;  the  Region 
VIII  office  of  the  Environmental 
Protection  Agency,  999  18th  Street, 
Suite  500,  Denver,  CO  80202;  and  the 
Consent  Decree  Library,  1120  "G" 
Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library  at  the  address  listed 
above.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  number,  and 
enclose  a  check  in  the  amount  of 
$180.00  (with  exhibits)  (25  cents  per 
page  reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  Gross. 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  98-6442  Filed  3-12-98;  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Allegheny-Singer 
Research  Institute 

Notice  is  hereby  given  that,  on 
February  5,  1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Allegheny-Singer  Research  Institute  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  reflecting  changes  in  the 
membership  of  the  National  Medical 


Practice  Knowledge  Bank.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
AT&T  Solutions,  Florham  Park.  NJ; 
AT&T  Government  Markets, 
Greensboro,  NC;  NCR  Parallel  Systems, 
El  Segundo,  CA;  and  NCR  Human 
Interfact  Technology  Center.  Atlanta, 
GA;  have  joined  as  members. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  National  Medical  Practice 
Knowledge  Bank.  Membership  in  this 
Bank  remains  open,  and  the  Bank 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  17. 1995.  Allegheny- 
Singer  Research  Institute  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  15,  1996  (61  FR  6038). 
The  last  notification  was  filed  with  the 
Department  on  January  3, 1997.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  Section  6(b)  of  the  Act  on 
February  27,  1997  (62  FR  8992). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  98-6444  Filed  3-12-98;  8:45  am) 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 


ACnON:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(a)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
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concerning  the  proposed  extension  of 
the  collection  of  the  ETA  218.  Benefits 
Rights  and  Experience. 

A  copy  of  the  proposed  information 
collection  request  (ICR]  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
M^  12. 1998. 

"nie  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  E^ance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Cynthia  Ambler,  U.S. 
IDepartment  of  Labor,  Employment  and 
Training  Administration,  Room  S-4231, 
200  Constitution  Ave.  NW.. 
Washington,  DC  20210.  Phone  number: 
202-219-6209  ext.  129.  (This  is  not  a 
toll  free  number.)  E-mail: 
amblerc@doleta.gov.  Fax:  202-219- 
8506. 
SUPPLBNENTARY  INFORMATK3N: 

I.  Backgroiud 

Attachment  to  the  labor  force,  usually 
measured  as  amount  of  past  wages 
earned,  is  used  to  determine  eUgibihty 
for  State  imemployment  compensation 
programs.  The  data  in  the  ETA  218, 
Benefit  Rights  and  Experience  Report, 


includes  numbers  of  individuals  who 
were  and  were  not  monetarily  eligible, 
those  eligible  for  the  maximum  benefits, 
those  eligible  classified  by  potential 
duration  categories,  and  exhaustees 
classified  by  actual  duration  categories. 
This  data  is  used  by  the  National  Office 
in  solvency  studies,  cost  estimating  and 
modeling,  and  to  assess  State  benefit 
formulas. 

n.  Current  Actions 

If  this  data  were  not  available,  cost 
estimating  and  modeling  would  be  less 
accurate. 

Type  of  Review:  Extension  without 
change. 

Agency:  Employment  and  Training 
Administration,  Unemployment 
Insurance  Service. 

Title:  ETA  218,  Benefit  Rights  and 
Experience. 

OMB  Number:  1205-0177. 

Agency  Number:  ETA  218. 

Recordkeeping:  3-year  record 
retention. 


Cite/reference 


Total  respond- 
ents 


Frequency 


Total 
responder)ce's 


Average  time 

per  response 

hours 


Burden 
hours 


ETA  218  regular  

ETA  281  extended  t>enefits 

Totals 


53 
2 


Quarterly 
Quarterly 


212 
4 


Va 


106 
1 


216 


107 


Total  Burden  Cost  (operating/ 
maintaining):  $2,140. 

Conmients  submitted  in  response  to 
this  comment  request  will  be 
siunmarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  March  6, 1998. 
Grace  A.  Kiftone, 

Director,  Unemployment  Insurance  Service. 
[FR  Doc.  98-6576  Filed  3-12-98;  8:45  am) 

BILUNO  CODE  4S10-MMII 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  a  Change  in  Status  of  an 
Extended  Benefit  (EB)  Period  for 
A\aaka 

This  notice  annoimces  a  change  in 
benefit  period  eligibility  under  the  EB 
Program  for  Alaska. 


Stunmary 

The  following  change  has  occurred 
since  the  publicaticm  of  the  last  notice 
regarding  the  State's  EB  status: 

•  February  22, 1998  Alaska  triggered 
"on"  EB.  Alaska's  13-week  insured 
unemployment  rate  rose  above  the  6.0 
percent  threshold  necessary  to  be 
triggered  "on"  to  EB  for  the  week 
ending  February  7, 1998. 

Information  fcH-  Claimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970,  as  amended,  and  the 
operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
In  the  case  of  a  State  begirming  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  of 
potential  entitlement  to  each  individual 
who  has  exhausted  all  rights  to  regular 
benefits  and  is  potentially  eligible  for 
EB  (20  CFR  615.13(c)(1)). 

Persons  who  believe  they  may  be 
entitled  to  EB,  or  who  wish  to  inquire 
about  their  rights  under  the  program. 


should  contact  the  nearest  State 
employment  service  office  or 
imemployment  conpensation  claims 
office  in  their  locality. 

Signed  at  Washington,  D.C.,  on  March  9, 
1998. 
Rajrmoiul  Uhalde, 

Acting  Assistant  Secretary  of  Labor  for 
Employment  and  Training. 
[FR  Doc.  98-6574  Filed  3-12-98;  8:45  am] 
BHJJNG  CODE  45ie-4»-M 


DEPARTMENT  OF  LABOR 

9 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act 
Allotments;  Wagner-Peyser  Act 
Preliminary  Planning  Estimates; 
Program  Year  (PY)  1998 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

summary:  This  notice  announces  States' 
Job  Training  Partnership  Act  (JTPA) 
allotments  for  Program  Year  (PY)  1998 
(July  1, 1998-June  30, 1999)  for  JTPA 
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Titles  II-A,  11-C,  and  III;  JTPA  Title  II- 
B  Summer  Youth  Employment  and 
Training  Program  for  Calendar  Year 
(CY)  1998;  and  preliminary  planning 
estimates  for  puWic  employment  service 
activities  under  the  Wagner-Peyser  Act 
for  FY  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  JTPA  Title  II  allotments,  contact  Mr. 
Haskel  Lowery,  Office  of  Employment 
and  Training  Programs.  Room  N4469, 
2090  Constitution  Avenue,  N.VV., 
Washington.  D.C.  20210;  Telephone: 
202-219-5305.  For  JTPA  Title  III 
allotments,  contact  Mr.  Doug  HoU, 
OfTice  of  Worker  Retraining  and 
Adjustment  Programs.  Room  N5426.  200 
Constitution  Ave..  N.W.,  Washington, 
D.C.  20210;  Telephone  202-219-5577. 
For  Employment  Service  planning 
levels,  contact  Mr.  John  R.  Beverly. 
Director,  U.S.  Employment  Service. 
Room  N4470,  200  Constitution  Avenue, 
N.W..  Washington,  D.C.  20210; 
Telephone:  202-219-5257.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  (DOL  or 
Etepartment)  is  announcing  Job  Training 
Partnership  Act  (JTPA)  allotments  for 
Program  Year  (PY)  1998  (July  1,  1998- 
June  30.  1999)  for  JTPA  Titles  II-A,  II- 
C,  and  III,  and  for  the  Summer  Youth 
Employment  and  Training  Program  in 
Calendar  Year  (CY)  1998  for  JTPA  Title 
II-B;  and,  in  accord  with  section  6(b)(5) 
of  the  Wagner-Peyser  Act.  preliminary 
planning  estimates  for  public 
employment  service  (ES)  activities 
under  the  Wagner-Peyser  Act  for  PY 
1998.  The  allotments  and  estimates  are 
based  on  the  appropriations  for  DOL  for 
Fiscal  Year  (FY)  1998. 

Attached  is  a  listing  of  the  allotments 
for  PY  1998  for  programs  under  JTPA 
Titles  II-A,  II-C,  and  III;  allotments  for 
the  CY  1998  Summer  Youth 
Employment  and  Training  Program 
under  Title  II-B  of  JTPA;  and 
preliminary  planning  estimates  for 
public  employment  service  activities 
under  the  Wagner-Peyser  ActcThe  PY 
1998  allotments  for  Titles  II-A.  II-C. 
and  III  and  the  ES  preliminary  planning 
estimates,  are  based  on  the 
appropriations  for  DOL  for  FY  1998. 

These  JTPA  allotments  will  not  be 
updated  for  subsequent  unemployment 
data.  The  Employment  Service 
preliminary  estimates  are  based  on 
averages  for  the  most  current  12  months 
ending  September  1997  for  each  State's 
share  of  the  civilian  labor  force  and 
unemployment.  Final  planning 
estimates  will  be  published  in  the 
Federal  Register  based  on  Calendar 
Year  1997  unemployment  data. 


Title  II-A  Allotments 

The  Attachment  shows  the  PY  1998 
JTPA  Title  II-A  Adult  Training  Program 
allotments  by  State  for  a  total 
appropriation  of  $955,000,000.  For  all 
States.  Puerto  Rico  and  the  District  of 
Columbia,  the  following  data  were  used 
in  computing  the  allotments: 
— Data  for  areas  of  substantial 

unemployment  (ASU)  are  averages  for 
the  12-month  period;  July  1996 
through  June  1997. 
— The  number  of  excess  unemployed 
individuals  or  the  ASU  excess 
(depending  on  which  is  higher)  are 
averages  for  this  same  12-month 
period. 
— The  economically  disadvantaged 
adult  data  (age  22  to  72.  excluding 
college  students  and  military)  are 
from  the  1990  Census. 
The  allotments  for  the  Insular  Areas, 
including  the  Freely  Associated  States, 
are  based  on  unemployment  data  from 
1990  Census  or.  if  not  available,  the 
most  recent  data  available.  A  90  percent 
relative  share  "hold-harmless"  of  the  PY 

1997  Title  II-A  allotments  for  these 
areas  and  a  minimum  allotment  of 
$75,000  were  also  applied  in 
determining  the  allotments. 

Title  II-A  funds  are  to  be  distributed 
among  designated  service  delivery  areas 
(SDAs)  according  to  the  statutory 
formula  contained  in  section  202(b)  of 
the  JTPA.  This  is  the  same  formula  that 
was  used  in  the  previous  program  year. 

JTPA  Title  II-B  Allotments 

The  Attachment  shows  the  CY  1998 
JTPA  Title  II-B  Summer  Youth 
Employment  and  Training  Program 
allotments  by  State  based  on  the  total 
available  appropriation  for  FY  1998  of 
$871,000,000.  These  funds  will  be 
obligated  as  Fiscal  Year  1998  funds,  not 
as  Program  Year  1998  funds.  Notices  of 
Obligation  will  be  made  in  February, 

1998  and  States  (SDAs)  may  begin  using 
the  funds  when  received. 

The  data  used  for  these  allotments  are 
the  same  unemployment  data  as  were 
used  for  Title  II-A,  except  that  data  for 
the  number  for  economically 
disadvantaged  youth  (age  16  to  21, 
excluding  college  students  and  military) 
from  the  1990  Census  was  used.  For  the 
Insular  Areas  and  for  Native  Americans 
funding,  the  allotments  are  based  on  the 
percentage  of  Title  II-B  funds  each 
received  during  the  previous  summer. 

Title  Il-B  funds  for  the  1998  Summer 
Program  are  to  be  distributed  among 
designated  SDAs  in  accordance  with  the 
statutory  formula  contained  in  Section 
252(h)  of  the  JTPA,  as  amended  by  the 
JTPA  Amendments  of  1992.  The  Title 
II-B  formula  is  the  same  as  for  Title  II- 


C.  This  is  the  same  formula  that  was 
used  in  the  previous  program  year. 

JTPA  Title  II>C  Allotments 

The  Attachment  shows  the  PY  1998 
JTPA  Title  II-C  Youth  Training  Program 
allotments  by  State  for  a  total 
appropriation  of  $129,965,000.  For  all 
States,  Puerto  Rico,  and  the  District  of 
Columbia,  the  data  used  in  computing 
the  allotments  are  the  same  data  as  were 
used  for  Title  II-B  allotments. 

The  allotments  for  the  Insular  Areas 
are  based  on  unemployment  data  from 
the  1990  census  or,  if  not  available,  the 
most  recent  data  available.  Title  II-C 
funds  are  to  be  distributed  among 
designated  SDAs  in  accordance  with  the 
statutory  formula  contained  in  Section 
262(b)  of  the  JTPA,  as  amended  by 
Section  701  of  the  JTPA  Amendments  of 
1992.  The  Title  II-C  formula  is  the  same 
as  for  Title  II-B.  This  is  the  same 
formula  which  was  used  in  the  previous 
program  year. 

JTPA  Title  III  Allotments 

The  Attachment  shows  the  PY  1998 
JTPA  Title  III  Dislocated  Worker 
Program  allotments  by  State,  for  a  total 
of  $1,350,510,000.  The  total  includes  80 
percent  allotted  by  formula  to  the  States 
and  20  percent  for  the  National  Reserve, 
including  funds  allotted  to  the  Insular 
Areas. 

Title  III  formula  funds  are  to  be 
distributed  to  State  and  substate 
grantees  in  accordance  with  the 
provisions  in  Section  302(c)  and  (d)  of 
JTPA,  as  amended. 

Except  for  the  Insular  Areas,  the 
unemployment  data  used  for  computing 
these  allotments,  relative  numbers  of 
unemployed  and  relative  numbers  of 
excess  unemployed,  are  averages  for  the 
October  1996  through  September  1997 
period.  Long-term  unemployed  data 
used  were  for  CY  1996.  Allotments  for 
the  Insular  Areas  are  based  on  the  PY 
1998  Title  II-A  allotments  for  these 
areas. 

A  reallotment  of  these  published  Title 
III  formula  amounts,  as  provided  for  by 
Section  303  of  JTPA,  as  amended,  will 
be  based  on  completed  program  year 
expenditure  reports  submitted  by  the 
States  and  received  by  October  1,  1998. 
The  Title  III  allotment  for  each  State 
will  be  adjusted  upward  or  downward, 
based  on  whether  the  State  is  eligible  to 
share  in  reallotted  funds  or  is  subject  to 
recapture  of  funds. 

Wagner-Peyser  Act  Employment 
Service  Final  Planning  Estimates 

The  Attachment  shows  preliminary 
planning  estimates  which  have  been 
produced  using  the  formula  set  forth  at 
Section  6  of  the  Wagner-Peyser  Act,  29 
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U.S.C.  49e.  These  allotments  are  based 
on  averages  for  the  most  current  12 
months  ending  September  1997  for  each 
State's  share  of  the  civilian  labor  force 
(CLF)  and  unemployment.  Final 
planning  estimates  will  be  published  in 
the  Federal  Register,  based  on  Calendar 
Year  1997  data,  as  required  by  the 
Wagner-Peyser  Act. 

Tne  total  planning  estimate  includes 
$18,000,000  of  the  total  amount 
available,  which  is  being  withheld  from 
distribution  to  States  to  finance  postage 
costs  associated  with  the  conduct  of 
Employment  Service  business  for  FY 
1998. 

The  Secretary  of  Labor  has  set  aside 
3  percent  of  the  total  available  funds  to 
assure  that  each  State  will  have 
sufficient  resources  to  maintain 
statewide  employment  services,  as 
required  under  Section  6(b)(4)  of  the 
Wagner-Peyser  Act.  In  accordance  with 
this  provision,  $22,312,050  is  set  aside 
for  administrative  formula  allocation. 
These  set-aside  funds  are  included  in 
the  total  planning  estimate.  Set-aside 
funds  are  distributed  in  two  steps  to 
States  which  have  lost  in  their  relative 
share  of  resources  from  the  prior  year. 
In  step  one.  States  which  have  a  CLF 
below  one  million  and  are  below  the 
median  CLF  density  are  maintained  at 
100  percent  of  their  relative  share  of 
prior  year  resources.  All  remaining  set- 
aside  funds  are  distributed  on  a  pro  rata 
basis  in  step  two  to  all  other  States 
losing  in  relative  share  from  the  prior 
year,  but  which  do  not  meet  the  size  and 
density  criteria  for  step  one. 

Ten  percent  of  the  total  sums  allotted 
to  each  State  shall  be  reserved  for  use 
by  the  Governor  to  provide  performance 
incentives  for  public  employment 
service  offices,  services  for  groups  with 
special  needs,  and  for  the  extra  costs  of 
exemplary  models  for  delivering  job 
services. 

Signed  at  Washington,  D.C.,  this  6th  day  of 
March,  1998. 
Raymond  Uhalde, 

Acting  Assistant  Secretary  of  Labor  for 
Employment  and  Training. 

IFR  Doc.  98-6575  Filed. S-M-gS;  8:45  am] 

BHJJNQ  CODE  4S1»-3IMfl 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  ami 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 


accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  frvm  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  piiblic  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 


Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W..  Room  S-3014, 
Washington.  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT980001  (Feb.  13, 1998) 

CT980003(Feb.  13. 1998) 

CT980OO4  (Feb.  13. 1998) 

CT980005  (Feb.  13. 1998) 
Massachusetts 

MA980001  (Feb.  13,  1998) 

MA980002  (Feb.  13. 1998) 

MA980003  (Feb.  13.  1998) 

MA980005  (Feb.  13.  1998) 

MA980007  (Feb.  13,  1998) 

MA980008  (Feb.  13,  1998) 

MA980009  (Feb.  13. 1998) 

MA980010  (Feb.  13. 1998) 

MA980013  (Feb.  13, 1998) 

MA980017  (Feb.  13, 1998) 

MA980018  (Feb.  13, 1998) 

MA980019  (Feb.  13. 1998) 

MA980020  (Feb.  13, 1998) 

MA980021  (Feb.  13. 1998) 
New  Jersey 

NJ980002  (Feb.  13, 1998) 
New  York 

NY980002  (Feb.  13. 1998) 

NY980003  (Feb.  13,  1998) 

NY980004  (Feb.  13,  1998) 

NY980005  (Feb.  13, 1998) 

NY980007  (Feb.  13, 1998) 

NY980008  (Feb.  13, 1998) 

NY980010  (Feb.  13,  1998) 

NY980011  (Feb.  13,  1998) 

NY980013{Feb.  13,1998) 

NY980014  (Feb.  13.  1998) 

NY980015(Feb.  13.1998) 

NY980016  (Feb.  13,  1998) 

NY980017  (Feb.  13,  1998) 

NY980018  (Feb.  13, 1998) 

NY980021  (Feb.  13,  1998) 
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NY980022  (Feb.  13,  1998) 
NY980O25  (Feb.  13,  1998) 
NY980026  (Feb.  13.  1998) 
MY980027  (Feb.  13.1998) 
.\Y980028  (Feb.  13.  1998) 
NY980031  (Feb.  13.  1998) 
NY980032  (Feb.  13,  1998) 
NY980O33  (Feb.  13,  1998) 
NY980O34  (Feb.  13,  1998) 
NY980037  (Feb.  13,  1998) 
NY980039  (Feb.  13,  1998) 
NY980O40  (Feb.  13,  1998) 
NY980041  (Feb.  13,  1998) 
NY980042  (Feb.  13.  1998) 
NY980043  (Feb.  13,  1998) 
NY980044  (Feb.  13,1998] 
NY980045  (Feb.  13.  1998) 
NY980O46  (Feb.  13,  1998) 
NY980O47  (Feb.  13,  1998) 
NY980O48  (Feb.  13.  1998) 
NY980049  (Feb.  13,  1998) 
NY980050  (Feb.  13.1998) 
NY980051  (Feb.  13,  1998) 
NY980060  (Feb.  13,  1998) 
NY980072  (Feb.  13,  1998) 
NY980073  (Feb.  13,  1998) 
NY980075  (Feb.  13,1998) 
NY980077  (Feb.  13.  1998) 
Rhode  Islaad 
RI980001  (Feb.  13,  1998) 
RI980002  (Feb.  13,  1998) 

Volume  II 

Maryland 
MD980030  (Feb.  13.1998) 
MD980047  (Feb.  13.  1998) 
MD980050  (Feb.  13,  1998) 
MD980O53  (Feb.  13.1998) 

Pennsylvania 

PA980O05  (Feb.  13,  1998) 
PA980006  (Feb.  13,1998) 
PA980025  (Feb.  13,  1998) 
PA980O30  (Feb.  13,  1998) 
PA980031  (Feb.  13,1998) 

Virginia 

VA980009  (Feb.  13,  1998) 
VA980015  (Feb.  13. 1998) 
VA980017(Feb.  13,1998) 
VA980O49  (Feb.  13,  1998) 
VA980080  (Feb.  13,  1998) 
VA980085  (Feb.  13,  1998) 

Volume  III 

Florida 
FL980001  (Feb.  13. 1998) 

Kentucky 

KY980027  (Feb.  13,  1998) 
KY980029  (Feb.  13,  1998) 

Volume  IV 

Illinois 
IL980001 
IL980002 
IL980003 
IL980007 
IL980013 
IL980014 
IL980021 
IL980022 
IL980023 
IL980024 
IL980026 
IL980027 
IL980029 
IL980030 
IL980031 
IL980032 


(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13. 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 


1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 


(Feb.  13,  1998) 
(Feb.  13.  1998) 
(Feb.  13.  1998) 
(Feb.  13,  1998) 
I  (Feb.  13.  1998) 
(Feb.  13.  1998) 
(Feb.  13.  1998) 
(Feb.  13,  1998) 
(Feb.  13,  1998) 
(Feb.  13,  1998) 
(Feb.  13,  1998) 
(Feb.  13,  1998) 
(Feb.  13,  1998) 
(Feb.  13.  1998) 
(Feb.  13.  1998) 
(Feb.  13.  1998) 
(Feb.  13.  1998) 
I  (Feb.  13.  1998) 
I  (Feb.  13.  1998) 
(Feb.  13.  1998) 
(Feb.  13.  1998) 
(Feb.  13,  1998) 
(Feb.  13.  1998) 
(Feb.  13,1998) 
I  (Feb.  13,  1998) 
I  (Feb.  13.  1998) 


IL980033 

!L980034 I 

IL980036 I 

IL980037  I 

IL980040  I 

IL980042 I 

IL980043 I 

IL980044 

IL980045 

IL980046  I 

IL980049 I 

IL980050  I 

IL980051 

!L980052 

1L980054 

IL980057 

IL980058 I 

1L980059 I 

IL980060 I 

1L980061 

1L980062 

IL980063 I 

IL980066 I 

IL980067 I 

IL980069  I 

IL980070  I 
Michigan 

MI980001  (Feb.  13.  1998) 

M1980067  (Feb.  13,  1998) 
Ohio 

OH980(J01  (Feb.  13.  1998) 

OH980002  (Feb.  13,  1998) 

OH980024  (Feb.  13.1998) 

OH980026  (Feb.  13.  1998) 

OH980027  (Feb.  13,  1998) 

OH980028  (Feb.  13,1998) 

OH980029  (Feb.  13.  1998) 

OH980032  (Feb.  13, 1998) 


Volume  V 

Oklahoma 
OK980014 
OK980016 
OK980017 
OK980O28 
OK980O34 
OK980035 
OK980036 
OK980037 
OK980038 
OK980043 

Texas 

1X980007 
TX980O1 7 
TX980019 
TX980O55 
TX980060 
TX980061 
TX980063 

Volume  VI 


(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 

(Feb.  13. 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13, 
(Feb.  13. 
(Feb.  13, 


1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 

1998) 
1998) 
1998) 
1998) 
1998) 
1998) 
1998) 


1998) 
1998) 
1998) 


Alaska 

AK980001 

AK980Q02 I 

AK980010  I 
Colorado 

CO980(J01  (Feb.  13,  1998) 
Utah 

UT980004  (Feb.  13, 1998) 

UT980005  (Feb.  13,  1998) 

UT980034  (Feb.  13,  1998) 


(Feb.  13, 

(Feb.  13. 

I  (Feb.  13, 


Volume  Vn 

California 
CA980004  (Feb.  13,1998) 
CA980009  {Feb.  13,  1998) 


UMI 


CA980029  (Feb. 
CA980031  (Feb. 
CA980032  (Feb. 
CA980034  (Feb. 
Nevada 
NV980001  (Feb. 
NV980002  (Feb. 
NV980004  (Feb. 
NV980007  (Feb. 
NV980008  (Feb. 


13, 1998) 
13,  1998) 
13,1998) 
13,  1998) 

13,  1998) 
13,  1998) 
13.  1998) 
13,  1998) 
13,  1998) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  v^rage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4830. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
wrhich  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  6th  day  of 
March  1998. 
Margaret  J.  Washington, 

Acting  Chief,  Branch  of  Construction  Wage 

Determinations. 

(FR  Doc.  98-6196  Filed  3-12-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  Number  ICR  98-1 0] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Course  Evaluation 
Form 

action:  Notice. 

summary;  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperworlc  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)J.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Course  Evaluation  Force  completed 
by  students  attending  courses  at  OSHA's 
Training  Institute  and  Education 
Centers.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addr^ses  section  of 
this  notice. 

DATES:  Written  conunents  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
May  12, 1998.  The  Department  of  Labor 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  98-10,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue,  NW.,  Washington,  D.C.  20210, 
telephone  number  (202)  ^19-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Robert  O'Brien,  Division  of 
Administration  and  Training 
Information,  OSHA  Office  of  Training 
and  Education,  1555  Times  Drive,  Des 
Plalnes,  Illinois  60018,  telephone  (847) 
297-4810  (this  is  not  a  toll-free 
number).  E-mail  to 
robert.obrien@oti.osha.gov,  or  send  a 
facsimile  message  to  (847)  297-4874. 
Copies  of  the  refiarenced  information 
Collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  to  persons 
who  request  copies  by  telephoning 
Robert  O'Brien  or  Bart>ara  Bielaski  at 
(202)  219-7177  xl42.  For  electronic 
copies  of  the  Information  Collection 
Request  for  the  Student  Data  Form, 
contact  OSHA's  WebPage  on  the 
Internet  at  http://www.osha.gov  under 
Standards. 
SUPPLByENTARY  INFORMATKM: 

I.  Background 

The  Occupational  Safety  and  Health 
Administration  (OSHA),  Office  of 
Training  and  Education,  administers  a 
program  of  training  and  education  for 
employers  and  employees  and 
personnel  engaged  in  work  relating  to 
the  Act.  This  program  includes  courses 
on  occupational  safety  and  health 
provided  by  the  OSHA  Training 
Institute,  at  its  national  training  bdlity 
in  Des  Plaines,  Illinois.  Besides 
conducting  coiu-ses  at  the  OSHA 
Training  Institute  in  Des  Plaines, 
Illinois,  the  Institute  is  also 
administering  a  program  by  which        ^ 
several  institutions  in  various  locations 
throughout  the  United  States  have  been 
authorized  as  OSHA  Training  Institute 
Education  Centers.  These  Education 
Centers  conduct  a  specific  niunber  of 
OSHA  courses  geared  for  private  sector 
and  other  Federal  Agency  personnel. 
The  goal  of  the  Education  Center 
program  is  to  expand  the  accessibility  of 
high-quality  OSHA  training  courses. 

All  students  completing  training 
courses  at  the  Training  Institute  and  the 
Education  Centers  are  requested  to 
complete  the  Course  Evaluation,  OSHA 
Form  49.  Students  may  be  Federal,  state. 


private  sector,  local  or  tribal  government 
employees.  The  Course  Evaluation  From 
contains  ten  close-ended  questions. 
Student  input  on  the  Course  Evaluation 
Form  provides  feedback  on  ten  elements 
to  assess  communication  and 
accomplishment  of  learning  objectives, 
coiirse  content,  training  environment, 
relevance  of  topics  to  job,  effectiveness 
of  exercises,  workshops,  laboratories, 
field  trips  and  audiovisuals,  usefulness 
of  course  materials  and  handouts,  and 
overall  rating  of  course.  This  feedback 
provides  an  overall  impression  of  the 
student's  training  experience  for  the 
course.  Students  provide  more  detailed 
feedback  in  the  narrative  sections  of  the 
form.  The  student  input  received  on  the 
Course  Evaluation  form  provides  a 
standardized  tool  for  collecting  quality 
data  that  has  been  used  to  determine 
program  successes  and  shortcomings. 
This  quality  data  has  assisted  the 
Training  Institute  in  directing  resources 
where  they  can  do  the  most  good.  All 
Course  Evaluation  Forms  are  reviewed 
by  the  course  chairperson,  instructors, 
the  Institute  Director  and  the  supervisor 
responsible  for  that  course.  Ratings 
provide  baseline  data  from  which  to 
draw  conclusions  about  the 
effectiveness  and  quality  of  the  training 
courses  and  to  assess  the  level  of 
student  satisfaction  with  the  course. 
Evaluation  data  is  used  to  determine 
which  courses  may  need  improvement 
Problem  areas  are  noted  and  the 
supervisor  discusses  them  with  the 
course  chairperson.  Courses  needing 
further  improvement  are  scheduled  for 
a  more  comprehensive  follow-up  course 
evaluation  with  recommendations  for 
improvement.  Revised  courses  are 
closely  monitored  to  determine  if 
problem  areas  have  been  resolved. 

n.  Current  Actioni 

OSHA  is  planning  to  request  OMB  to 
extend  its  approval  of  the  Student 
Evaluation  form. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Course  Evaluation  Form. 

OMB  Number:  Formerly  1218-0173. 

Aaency  Number:  OSHA  49. 

Affected  Public:  Individuals. 

Total  Respondents:  11,500. 

Total  Responses:  11,500. 

Average  Time  per  Response:  10 
minutes. 

Estimated  Total  Burden  Hours:  1,916 
hoiu^. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  OSHA's  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 
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Signed  this  6th  day  of  March  1998. 
Charles  N.  lefi&ess. 
Assistant  Secretary-  of  Labor. 
|FR  Doc.  98-6577  Filed  3-12-98;  8:45  am) 

BILUNQ  CODE  4610-24-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-038)] 

NASA  Advisory  Council  (NAC), 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee 
(ASTTAC);  Information  Technology 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
and  Space  Transportation  Technology 
Advisor>'  Committee,  Information 
Technology  Subcommittee. 

DATES:  Tuesday.  May  5.  1998,  8:30  a.m. 
to  5:00  p.m.  and  Wednesday,  May  6, 
1998.  8:30  a.m.  to  12:00  noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Ames  Research 
Center.  Building  258.  Room  221.  Moffett 
Field.  CA  94035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  Edwards,  National  Aeronautics 
and  Space  Administration.  Ames 
Research  Center.  Moffett  Field.  CA 
94035. 650/604-4465. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Information  Technology  Program 

Overview 
— Intelligent  System  Controls  and 

Operations  Review 
— Intelligent  Flight  Controls 
— Propulsion  Health  Monitoring 
— Data  Sharing  Technology 
— Software  Integrity.  Productivity  and 

Security  Review 
— Formal  Methods  Applications 
— Program  Synthesis 
— Information  Integrity 
— Discussions 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 


Dated:  March  9.  1998. 
Matthew  M.  Crouch. 

Advisory-Committee  Management  Officer. 
tXational  Aeronautics  and  Space 
Administration. 

|FR  Doc.  98-6534  Filed  3-12-98;  8:45  am] 

BILLING  CODE  7510-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-036)] 

NASA  Advisory  Council  (NAC),  Earth 
System  Science  and  Applications 
Advisory  Committee,  Technology 
Subcommittee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Earth  System  Science 
and  Applications  Advisory  Committee. 
Technology  Subcommittee  Meeting. 

DATES:  Monday.  April  6.  1998,  8:30  a.m. 
to  5:00  p.m.;  and  Tuesday,  April  7. 
1998,  8:30  a.m.  to  1:00  p.m. 

ADDRESSES:  NASA  Headquarters.  Room 
9H40  (PRO,  300  E  Street,  S\V. 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Granville  Paules,  Code  YF,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  202/358-0706. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Update  of  Office  of  Earth  Science 
Technology  Program  (several 
programmatic  and  management 
changes) 

— Status  of  Action  Items  from  August 
1997  Technology  Forum 

— Status  of  New  Millennium  Program, 
including  a  review  of  technology  and 
mission  selection  process 

— Discussion  of  candidate  Technology 
Partnership  approaches  with  industry 
and  other  government  agencies 

— Earth  Science  Enterprise  overall 
program  update 

— New  Directions 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 


participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc.  98-6532  Filed  3-12-98:  8:45  am] 

BILLING  CODE  TSIO-OI-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice 


:  ADMINII 

(98-037)] 


NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Sun-Earth  Connection  Advisory 
Subcommittee;  Meeting 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council.  Space  Science 
Advisory  Committee,  Sun-Earth 
Connection  Advisory  Subcommittee. 

DATES:  Tuesday.  April  14.  1998.  8:30 
a.m.  to  5:00  p.m.;  Wednesday,  April  15, 
1998.  8:30  a.m.  to  5  p.m.;  and  Thursday, 
April  16.  1998.  from  8:30  a.m.  to  5:00 

p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  MIC  7,  Room 
7H46.  300  E  Street,  SW,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Withbroe,  Code  S.  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  (202)  358-2150. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 

— Sun-Earth  Connection  Program 
Overview:  Budget,  Current  Program. 
Future  Activities 

— Research  and  Analysis  Program 

— Solar  Terrestrial  Probe  Program 

— Solar  Probe 

— Discussion  and  writing  groups 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  March  6, 1998. 
Matthew  M.  Crouch. 

Advisory-  Committee  Management  Officer. 
Xational  Aeronautics  and  Space 
Administration. 

iPR  Doc.  98-6533  Filed  3-12-98;  8:45  am) 

BILLING  CODE  7510-01-M 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-034)] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 


SUMMARY:  NASA  hereby  gives  notice 
that  Bioluminate  of  San  Carlos,  CA,  has 
applied  for  an  exclusive  patent  license 
in  the  invention  described  and  claimed 
in  NASA  Case  No.  ARC-14172-lGE. 
entitled  "ROBOTICS  SYSTEM  WITH 
MULTIMODALITY  INSTRUMENT  FDR 
TISSUE  IDENTmCATION,"  which  is 
assigned  to  the  United  Sates  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objecticHis  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  May  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  L.  Warsh,  Patent  Attorney. 
NASA  Ames  Research  Center,  Mail 
Code  19-40,  Moffett  Field,  CA  94035, 
telephone  (650)  604-5055. 

Dated:  March  5, 1998. 
Edward  A.  Frankle, 
General  Counsel. 
(FR  Doc.  98-6461  Filed  3-12-98;  8:45  am] 

BIUMQ  CODE  7S10-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-035)] 

Notice  of  prospective  patent  license 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTKM:  Notice  of  Prospective  Patent 
License. 


SUMMARY:  NASA  hereby  gives  notice 
that  Dimension  4  Technologies  of 
Laurel,  MD  has  applied  for  an  exclusive 
patent  license  in  the  invention 
described  and  claimed  in  NASA  Case 
No.  ARC-14172-1GE,  entitled 
"ROBOTICS  SYSTEM  WITH 
MULTIMODALITY  INSTRUMENT  FOR 
TISSUE  IDENTinCATION,"  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  May  12,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  L.  Warsh,  Patent  Attorney, 
NASA  Ames  Research  Center,  Mail 
Code  19-^0.  Moffett  Field,  CA  94035, 
telephone  (650)  604-5055. 

Dated:  March  5, 1998. 
Edward  A.  Frankle, 
General  Counsel. 
(FR  Doc.  98-6460  Filed  3-12-98;  8:45  am) 

BILUNG  CODE  7510-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-032)] 

Notice  of  Prospective  Patent  License 

AQBiCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 


SUMMARY:  NASA  hereby  gives  notice 
that  RLJ  Consultants  of  Palto  Aho,  CA 
has  applied  for  an  exclusive  patent 
license  in  the  invention  described  and 
claimed  in  NASA  Case  No.  ARC-14172- 
IGE,  entitled  "Robotics  System  With 
Multimodality  Instrument  for  Tissue 
Identification,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
NASA  Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  May  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  L.  Warsh,  Patent  Attorney, 
NASA  Ames  Research  Center,  Mail 
Code  19-40,  Moffett  Field,  CA  94035, 
telephone  (650)  604-5055. 

Dated:  March  5. 1998. 
Edward  A.  Frankle, 
General  Counsel. 
IFR  Doc.  98-6463  Filed  3-12-98;  8:45  am] 

BILUNG  CODE  7S10-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-033)] 

Notice  Of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 


SUMMARY:  NASA  hereby  gives  notice 
that  Techman  Medical  Consortium  of 
Charton  City,  MA  has  applied  for  an 
exclusive  patent  license  in  the  invention 
described  and  claimed  in  NASA  Case 
No.  ARC-14172-1GE, 


entitled"ROBOTICS  SYSTEM  WITH 
MULTIMODALITY  INSTRUMENT  FOR 
TISSUE  IDENTIFICATION."  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  May  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  L.  Warsh.  Patent  Attorney. 
NASA  Ames  Research  Center,  Mail 
Code  19-40,  Moffett  Field,  CA  94035, 
telephone  (650)  604-5055. 

Dated:  March  5. 1998. 
Edward  A.  Frankle, 
General  Counsel. 
[FR  Doc.  98-6462  Filed  3-12-98;  8:45  am) 

■ILUNQ  CODE  7S1B-01-M 


NATIONAL  SCIENCE  FOUNDATK)N 

Advisory  Panel  for  Anthropological 
and  Geographic  Sciences;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  Announces  the  following 
six  meetings: 

Date  and  Timi:  March  29-30. 1998. 

Place:  Sheraton  Seattle  Hotel  &  Towers, 
1400  Sixth  Avenue  Seattle,  WA  98101. 

Contact  Person:  Dr.  )ohn  Yellen,  Program 
Director  for  Archaeology,  Archaeometry,  and 
Systematic  Collections,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1759. 

Agenda:  To  review  and  evaluate 
Archaeology  proposals  as  part  of  the 
selection  process  for  awards. 

Name:  Advisory  Panel  for  Cultural 
Anthropology. 

Date  and  Time:  April  3, 1998. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  310,  Arlington.  VA 
22230. 

Contact  Person:  Dr.  Stuart  Plattner. 
Program  Director  for  Cultural  Anthropology. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703) 306-1758 

Agenda:  To  review  and  evaluate  Cultural 
Anthropology  doctoral  dissertation  proposals 
as  part  of  the  selection  process  for  awards. 

Date  and  Time:  April  22-23,  1998. 

Place:  Condado  Plaza  Hotel  999  Ashford 
Ave.  San  )uan,  Puerto  Rico  00902. 

Contact  Person:  Dr.  Stuart  Plattner. 
Program  Director  for  Cultural  Anthropology. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1758. 

Agenda:  To  review  and  evaluate  Cultural 
Anthropology  proposals  as  part  of  the 
selection  process  for  awards. 
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Date  and  Time:  April  8. 1998. 

Place:  National  Science  Foundation,  4021 
Wilson  Boulevard  Room  365  Arlington,  VA 
22230. 

Contact  Person:  Dr.  John  Yellen,  Program 
Director  for  Archaeology,  Archaeometry,  and 
Systematic  Collection,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1759. 

Agenda:  To  review  and  evaluate 
Archaeometry  proposals  as  part  of  the 
selection  process  for  awards. 

Date  and  Time:  April  15, 1998. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard  Room  995  Arlington,  VA 
22230. 

Contact  Person:  Dr.  John  Yellen,  Program 
Director  for  Archaeology,  Archaeometry  and 
Systemic  Collection,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1759. 

Agenda:  To  review  and  evaluate 
Systematic  Collections  proposals  as  part  of 
the  selection  process  for  awards. 

Date  and  Time:  April  20-22. 1998. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard  Room  365  Arlington,  VA 
22230. 

Contact  Person:  Dr.  Dennis  O'Rourke, 
Program  Director  for  Physical  Anthropology 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  VA  22230.  Telephone: 
(703)  306-1758. 

Agenda:  To  review  and  evaluate  Physical 
Anthropology  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  Meetings:  Closed 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552(b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  9, 1998. 
M.  Rabacca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  98-6467  Filed  3-12-98;  8:45  am] 

MUJHQCOOE  7SS6-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  In  Cross- 
Disciplinary  Activities:  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  in  Cross- 
Disciplinary  Activities  (1193). 

Date  and  Time:  April  2-3, 1998;  8:30  am- 
5:00  p.m. 


Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  330  and  1150, 
Arlington.  VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Persons(s):  Dragna  Brzakovic, 
Program  Director  CISE/CDA,  Room  1160, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:To  review  and  evaluate  QSE 
Professional  Opportunities  for  Women  in 
Research  and  Education  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Simihine  Act. 

Dated:  March  9,  1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  9«-6466  Filed  3-12-98;  8:45  am) 
BiLUNQ  COOE  75S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Ecological  Studies; 
Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  92-463. 
as  amended),  the  National  Science 
Foundations  (NSF)  announces  the 
following  meetings. 

Name:  Advisory  Panel  for  Ecological 
Studies  (#1751). 

Date  and  Time:  April  1-3, 1998,  8:30  a.m.- 
5:00  p.m. 

Place:  NSF,  Room  375,  4201  Wilson  Blvd., 
Arlington,  VA. 

Contact  Person:  Dr.  Thomas  Frost.  Program 
Director,  Ecological  Studies,  Division  of 
Environmental  Biology,  Suite  635,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1479. 

Agenda:  To  review  and  evaluate  Ecology 
proposals  as  part  of  the  selection  process  for 
awards. 

Name:  Advisory  Panel  for  Ecological 
Studies  (#1751). 

Date  and  Time:  April  2-3. 1998,  8:30  a.m.- 
5:00  p.m. 

Place:  NSF,  Room  375.  4201  Wilson  Blvd.. 
Arlington.  VA. 

Contact  Person:  Dr.  Gaius  Shaver,  Program 
Director,  Ecological  Studies,  Division  of 
Environmantal  Biology,  Suite  635,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230,  Telephone:  (703)  306- 
1479. 

Agendo; To  review  and  evaluate  Ecosystem 
Studies  as  part  of  the  selection  process  for 
awards. 

Type  of  Meetings:  Closed. 


Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  9, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-6475  Filed  3-12-98;  8:45  am] 

BILUNQ  CODE  TMS-01-M 


NATIONAL  SCIENCE  FOUNDAITON 

Advisory  Panel  for  Economics, 
Decision  and  Management  Sciences; 
Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Advisor)'  Panel  for  Economics, 
Decision  and  Management  Sciences  (#1759). 

Date  and  Time:  April  3-4, 1998. 

pyace:  Rooms  950-970  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA. 

Contact  Person:  Dr.  Lynn  PoUnow, 
Program  Director  for  Economics,  Division  of 
Social.  Behavioral  and  Economics  Research, 
National  Science  Foundation,  Room  995, 
4201  Wilson  Boulevard.  Arlington,  VA 
22230.  Telephone:  (703)  306-1753. 

Agenda:  To  review  and  evaluate 
Economics  proposals  as  part  of  the  selection 
process  for  awards. 

Date  and  Time:  April  6-7, 1998. 

Place:  Room  970  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA 

Contact  Person:  Dr.  Jonathan  Leland, 
Program  Director  for  Decision,  Risk  and 
Management  Sciences  (DMRS),  Division  of 
Social,  Behavioral  and  Economics  Research, 
National  Science  Foundation,  Room  995, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1757. 

Agenda:  To  review  and  evaluate  Decision, 
Risk  and  Management  Sciences  proposals  as 
part  of  the  selection  process  for  awards. 

Date  and  Time:  April  14-15, 1998. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  (Tuesday  320,  330, 
340  and  390)  and  (Wednesday  310,  320,  340 
and  360),  Arlington,  VA  22230. 

Contact  Person:  Dr.  James  Dean,  Program 
Director  for  Transformations  to  Quality 
Organizations,  Division  of  Social,  Behavioral 
and  Economic  Research,  National  Science 
Foundation,  Room  995,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1757. 

Agenda:  To  review  and  evaluate 
Transformations  to  Quality  Organizations 
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Proposals  as  part  of  the  selection  pnx»ss  for 
awards. 

Type  of  Meeting^:  Qosed. 

Purpose  of  Meeting^:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Aeasofi  for  Qosing:  The  proposals  being 
reviewed  include  iiuormation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  March  9, 1998. 
M.IUIwcxaWiikkkr, 
Conimittee  Management  Officer. 
IFR  Doc.  9&-6473  Filed  3-12-98;  8:45  am] 
■UMQ  COM  TaSS-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  neeourcea;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimcesthe  following 
meeting. 

Name:  Advisory  Committee  for  Education 
and  Hiunan  Resources  (#1119)  . 

Date  &■  Time:  April  1, 1998  10:00  AM- 
5:00  PM;  April  2. 1998  8:30  A.M.-3:00 
PM. 

Mace:  Arlington  Hilton  Hotel,  950  N. 
Stafford  Street,  Arlington,  VA. 

Type  of  Meeting:  C^n. 

Contact  Person:  Peter  E.  Yankwich, 
Executive  Secretary,  Directorate  of  Education 
and  Human  Resources,  Room  835,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  Va  22230.  (703)  306-1603. 

Summary  Minutes:  May  be  obtained  firom 
the  contact  person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  support 
for  Education  and  Himian  Rmources. 

Agenda:  Review  of  FY  1996  Programs  and 
Initiatives;  Strategic  Planning  Ux  1999  and 
Beyond. 

Dated:  March  9, 1998. 
M.  Sabecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-6464  Filed  3-12-98;  8:45  am) 
BNJJNQ  OOOE  TSaS-OI-M 


NATIONAL  SOENCE  FOUNDATION 

Special  Emphnis  Panel  for 
Qeoaciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  for 
Geosciences  (1756). 


Date:  March  31,  April  1-3. 1998. 

Time:  7:30  a.m.  to  9KW  p.m.  each  day. 

Place:  Room  360,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Ms.  Shanna  L.  Draheim, 
Program  Manager,  Division  of  Earth  Sciences. 
Room  785,  National  Science  Foxmdation, 
Arlington,  VA  22230,  (703)  306-1554. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  supptxl 

Agenda:  To  review  and  evaluate 
environmental  geochemistry  and 
biochemistry  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infiormation;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  tiM  Sunshine  Act 

Dated:  March  9, 1998. 
M.  Rebecca  Wnkkr. 
Committee  Management  Officer. 
[FR  Doc  98-6471  Filed  3-12-98;  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Nook:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  April  2-4, 1998,  8:30  am 
to  5:00  pm. 

Place:  National  Sdenoe  Foundation,  4201 
Wilson  Blvd..  Arlington.  VA  22230.  Rm. 
1020. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Virginia  Brown,  Program 
Director  for  Theoretical  Physics,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1805. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Theoretical  Physics  (Math  Physics)  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  llie  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c)(4)  and  (6)  of 
the  Govenunent  in  the  Sunshine  Act 


Dated:  March  9. 1998. 
M.  Rebecca  WinUer. 

Committee  Management  Officer. 

[FR  Doc  98-6468  Filed  3-12-98;  8:45  am] 

8MJJHQ  oooc  Tsaa-ei-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date:  March  31-April  2, 1998. 

Place:  Room  112/114  Bast  Bridge, 
California  Institute  of  Technology,  1201  E. 
California  Boulevard,  Pasadena,  California. 

Type  ofhAeeting:  Qosed. 

Contact  Person:  Dr.  David  Berley,  Program 
Manager,  Laser  Interferometer  Gravitational 
Observatory,  Physics  Division,  Room  1015, 
National  Science  Foundation,  4201 
Arlington,  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1892. 

Purpose  of  Meeting:  To  review  the  cost, 
schedule,  and  management  of  the 
construction  and  operations  of  the  Laser 
Interferometer  Gravitationai-Wave 
Observatmy  (UGO  proiect). 

Agenda:  Review  the  cost  to  completion,  the 
schedule,  and  the  management  of  the  LIGO 
construction;  to  review  the  detector 
installation  and  initial  operations  of  LIGO. 

Reason  for  Closing:  The  Project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  foture  subcontracts.  These  matters  are 
exempt  under  5  U.S.C  552b(c)(4)  and  (6)  of 
the  Government  in  the  Sunshine  Act 

Dated:  March  9, 1998. 
M.  Rebecca  WiaUer, 
Committee  Management  Officer. 
[FR  Doc  98-6474  Filed  3-12-98;  8:45  am] 
iujNO  OOOE  T8a»-ei-«i 


NATIONAL  SCIENCE  FOUNDATION 

Advlaofy  Panelfbr  Physiology  and 
Ethology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Sdenoe 
Foundaticm  (NSF)  annoimces  the 
following  meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Ethology  (1160). 

Date  and  Time:  April  1-3, 1998, 8:30  a.m.- 
5:00  p.m. 

Place:  NSF,  Room  390. 4201  Wilson  Blvd., 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Persons:  Dr.  )olui  A.  Phillips  and 
Dr.  Eric  T.  Nilsen,  Program  Directors. 
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Ecological  &  Evolutionary  Physiology. 
Division  of  Integrative  Biology  and 
Neuroscience.  Suite  685,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230,  Telephone:  (703)  306- 
1421. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
persons  listed  above. 

Agenda:  Open  Session:  April  3,  1998, 
10:00  a.m.  to  11:00  a.m. — discussion  on 
research  trends,  opportunities  and 
assessment  procedures  in  Ecological  & 
Evolutionary  Physiology. 

Closed  Session:  April  1, 1998,  8:30  a.m.- 
6:00  p.m.,  April  2,  1998.  8:30  a.m.-6:00  p.m., 
April  3, 1998,  8:30  a.m.  to  10:00  a.m.  and 
11:00  a.m.  to  5:00  p.m.  To  review  and 
evaluate  Ecological  &  Evolutionary 
Physiology  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  p>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  March  9, 1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  98-6465  Filed  3-12-98;  8:45  am] 

BiUJNQ  CODE  7SSS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emptiasis  Panel  in  Science 
and  Teotinology  Infrastructure;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Science 
and  Technology  Infirastructure. 

Date  and  Time:  March  29 — 8:00pm- 
10:00pm,  March  30-April  1— 8:30am- 
5:30pm. 

Place:  Rooms  375,  310.  320,  360,  365,  370, 
380,  390,  and  1295  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
Virginia. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Nathaniel  G.  Pitts, 
Director,  Office  of  Science  and  Technology 
Infrastructure,  Room  1270,  4201  Wilson 
Blvd.  Arlington,  Virginia  22230;  Telephone: 
(703)  306-1040. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  submitted  to  the  Science  and 
Technology  Centers:  Integrative  Partnerships 
Program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Panel  is  reviewing 


proposal  actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  vvere  disclosed.  These  matters  are 
exempt  under  5  U.S.C.  552B(c)(4)  and  (6)  of 
the  Government  Sunshine  Act. 

Dated:  March  9, 1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  9S-6470  Filed  3-12-98;  8:45  am] 

BILUNG  COOi  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Undergraduate  Education;  Notice  of 
Meetings 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended).  The  Special  Emphasis  Panel 
in  Division  of  Undergraduate  Education 
will  be  holding  a  panel  meeting  to 
review  and  evaluate  research  proposals, 

Dafes.  April  5-7,  1998 

Times:  7:30  p.m.  to  9:30  p.m.  (April  5); 
8:30  a.m.  to  5:00  p.m.  each  day  (April  6  & 
7). 

Confacf;  Terry  Woodin,  Program  Director, 
Room  835,  703-306-1666. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Project:  NSF  CoUaboratives  for 
Excellence  in  Teacher  Preparation  (CETP) 
Program  Third  Year  Reverse  Site. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  continued 
support  for  current  projects. 

Agenda:  To  review  and  evaluate  CETP 
projects  completing  their  third  year  of 
operation. 

Reason  for  Closing:  The  projects  being 
reviewed  will  present  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552(b)(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  March  9, 1998. 
M,  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  98-6472  Filed  3-12-98;  8:45  am] 
BILUNG  COOC  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

U.S.  National  Assessment  Synthesis 
Team;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  U.S.  National  Assessment  Synthesis 
Team  (#5219). 


UMI 


Date  and  Time:  April  2-3, 1998—8:30  a.m. 
to  5:00  p.m.  each  day. 

Place:  Room  1235  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Melissa  ].  Taylor, 
Executive  Secretary,  Office  of  the  U.S.  Global 
Change  Research  Program  (USGCRP),  400 
Virginia  Avenue,  SW.,  Suite  750, 
Washington,  DC  20024.  Tel:  202-314-2239; 
Fax:  202^88-8681;  Email: 
mtaylor@usgcrp.gov.  For  easier  building 
access,  individuals  planning  to  attend  should 
contact  Ms.  Taylor  by  March  30  so  that  your 
name  can  be  added  to  the  building  access 
list. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  interagency 
Subcommittee  on  Global  Change  Research  on 
the  design  and  conduct  of  the  national  effort 
to  assess  the  consequences  of  climate 
variability  and  climate  change  for  the  United 
States. 

Agenda:  Day  1  will  overview  the  draft 
papers  on  climate  and  socioeconomic 
scenarios  for  the  national  assessment  and 
will  discuss  templates  for  the  sectors.  Day  2 
will  discuss  the  regional  activities  and 
assessments,  possible  templates  for  these 
assessments,  and  next  steps  for  the  Synthesis 
Team,  including  plans  for  an  August  session. 

Dated:  March  9, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-6469  Filed  3-12-98;  8:45  am] 

BILUNG  CODE  7SS5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Data  Collection:  Meteorologists'  and 
Public's  Viewrs  and  Comments  on 
Weather  and  Climate  Issues 

The  National  Science  Foundation,  an 
independent  federal  agency,  is 
interested  in  obtaining  the  public's 
views  and  attitudes  toward  weather  and 
climate  issues. 

Specifically,  we're  seeking  input  and 
comments  from  all  interested  persons 
on  their  views  of  the  value  of  weather 
reporting  and  climate  research  in  their 
lives,  and  thejr  familiarity  with  weather 
and  climate-related  issues  that  have  an 
effect  on  them  now  or  will  in  the  future. 

In  addition  to  the  general  public,  we 
are  especially  interested  in  receiving 
comments  from  informed  professionals 
and  followers  of  science  and 
engineering  research  and  education. 

In  an  effort  to  obtain  the  public's 
input  and  us4ful  information,  the 
National  Science  Foundation  has 
developed  the  questions  that  follow. 
Responses  from  the  public  will  be  used 
only  in  the  aggregate,  and  only  to  help 
the  NSF  in  its  efforts  to  better  explain 
itself  and  its  activities  to  the  American 
public. 


Federal  Register /Vol.  63,  No.  49 /Friday,  March  13,  1998 /Notices 


12515 


We  hope  you  will  provide  us  with 
your  thoughts  on  the  following 
questions.  Detailed  comments  are  also 
welcome  and  greatly  appreciated. 

Responses  and  comments  can  be 
mailed  to  Public  Attitudes  About 
Weather  and  Climate,  c/o  Office  of 
Legislative  and  Public  Affairs,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Room  1245,  Arlington,  VA  22230. 
Comments  can  also  be  sent  via  email  to 
nstw@nsf.gov,  or  faxed  to  (703)  306- 
0157. 

All  comments  should  be  received  by 
Monday,  April  20,  1998. 

Dated:  March  4. 1998. 
Julia  Moore, 

Director,  Office  of  Legislative  and  Public 
affairs. 

Yankelovich  Partners,  Inc. 

101  Menitt  7  Corporate  Park,  Norwalk  CT 
06851 

Job  #35351 

March  1998. 

Meteorologist  Survey 

Identification:  Complete  at  End  of  Interview 

Name ^ 

Title:  


Interviewer: 
Date:   


Company:  _ 

Address: 

Telephone: 

City:    

State:  

Zip  Code: 


Elapsed  Time: 
Hello.  I'm 


calling  from  Yankelovich  Partners,  a  national 
public  opinion  research  firm. 

May  I  please  speak  to?   

When  Individual  From  List  is  on  the 


Telephone:  This  is  Yankelovich  Partners,  a 
national  public  research  firm,  and  we  are 
conducting  a  survey  among  American 
Meteorological  Society  members  to  ask  their 
opinion  about  a  number  of  issues  related  to 
climate  and  the  field  of  meteorology.  This  is 
your  opportunity  to  express  your  ideas  and 
opinions.  Please  be  assured  that  your 
answers  are  confidential  and  anonymous, 
and  that  we  are  interested  in  your  opinion. 

The  results  of  this  survey  will  be 
summarized,  and  we  will  send  all 
participants  a  copy  of  the  final  report.  Our 
questions  will  take  no  more  than  10  minutes 
of  your  time.  May  we  ask  you  a  few 
questions:  [If  interested  but  cannot  interview 
now,  please  arrange  callback.] 

A.  First,  are  you  currently  a  member  of  the 

American  Meteorological  Society? 

a.  Yes  —  continue 

b.  No  — '  Thank  and  Terminate 

B.  And,  are  you:  (Read  List.  Enter  One 

Response.) 

a.  A  meteorologist 

b.  An  oceanographer 

c.  A  hydrologist 

d.  Other  (please  specify)    


l.a- 


Do  you  feel  that  public  interest  in 
weather  and  climate  have  increased  or 
decreased  over  the  past  few  years?  (Enter 
One  Response) 
.  Increased— <k)  To  Q.l.b. 


b.  Decreased— Go  To  Q.2. 

c.  Don't  know/Not  sure 

l.b.  (If  answered  "Increased"  to  Q.l.a,  ask:) 
To  what  do  you  attribute  the  increased 
interest?  (Record  response  verbatim) 

2.  How  strongly  do  you  agree  or  disagree  that 
advances  in  science  and  technology  have 
substantially  lessened  the  impiact  of 
natural  weather  disasters?  (Read  List. 
Enter  One  Response) 

a.  Strongly  agree 

b.  Somewhat  agree 

c.  Somewhat  disagree 

d.  Strongly  disagree 

e.  Don't  know/Not  sure  (Volunteered) 
3. a.  Are  you  aware  of  any  advances  in 

science  and  technology,  or  emer:ging 
technologies  which  are  likely  to  improve 
predictions  of  the  weather  in  your  area? 

a.  Yes 

b.  No 

c.  Don't  know/Not  sure 

3.b.  (If  answered  "Yes"  to  Q.3.a,  ask:)  Does 
a  particular  example  come  to  mind? 
(Record  response  verbatim) 

4.  Weather  and  climate  affect  many  things, 
yet  there  are  many  facts  about  weather 
and  climate  which  ctre  unknown  to  most 
people.  I'm  going  to  name  several 
weather  and  climate  phenomena.  As  I 
name  each  one,  please  tell  me  whether 
you  feel  that  people  will  benefit  very 
much,  somewhat,  not  very  much,  or  not 
at  all  from  learning  more  about  the 
phenomena.  The  first  is:  (Read  List. 
Enter  One  Response  for  Each.)  (Rotate) 


[1=Very  much;  2=Somewhat;  3=^4ot  very  much;  4=Not  at  all;  5=DK) 


a.  El  Nino  and  the  Southern  Oscillation 

b.  Global  Wamiing 

c.  North  Atlantic  Osdilation  

d.  Ozone  Depletion 

e.  North  Atlantic  Conveyer  Belt  


.  And,  of  the  weather  and  climate 

phenomena  mentioned  above,  which  two 
do  you  feel  people  will  most  benefit  from 
learning  more  about?  Is  it:  (Read  List. 
Enter  One  Response.)  [Rotate] 

a.  El  Nino  and  the  Southern  Oscillation 

b.  Global  Warming 

c.  North  Atlantic  Oscillation 


d.  Ozone  Depletion 

e.  North  Atlantic  Conveyer  Belt 


I'm  going  to  read  you  several  statements 
about  climate  change.  For  each 
statement,  please  tell  me  whether  you 
strongly  agree,  somewhat  agree, 
somewhat  disagree  or  strongly  disagree. 
The  first  statement  is:  (Read  Each 
Statement.  Enter  One  Response  for 
Each.) 


[IsStrongly  agree;  2sSomewhat  agree;  3»Somewhat  disagree;  4>Strongly  disagree;  5=DK] 


1 

2 

3 

4 

5 

a.  The  greenhouse  effect  has  existed  throughout  most  of  the  earth's 
history  

b.  The  greenhouse  effect  is  now  being  amplified  by  inaeased  con- 
centrations of  certain  gases  in  the  atmosphere  as  a  result  of  human 
emissions  

1 
1 

2 

2 

3 
3 

4 

4 

5 

5 

UMI 
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[UStrongly  agree;  2«Somewhat  agree;  3-Somewhat  disagree;  4>Strongly  disagree;  SiOK] 

1 

2 

3 

4 

5 

c.  If  humans  collectively  reduced  their  emissions  of  greenhouse  gases 
to  a  level  of  10%  below  the  world's  emissions  in  1990,  the  earth's 
average  surface  temperature  would  return  to  its  1990  level  within  10 
years  and  r>ot  continue  to  increase  thereafter 

1 
1 

2 
2 

T 

4 
4 

5 

d.  Carbon  dioxide  is  the  most  important  gas  related  to  greenhouse 
warming 

3 

5 

El  Nino,  has  received  a  great  deal  of 
attention  recently.  I'd  like  to  ask  you  a  few 
questions  about  El  Nino. 

7.  In  your  opinion,  how  critical  a  role  have 

advances  in  science  and  technology 
played  in  predictions  concerning  the 
length  and  severity  of  the  current  El 
Nino?  Has  their  role  been:  (Read  List. 
Enter  One  Resp)onse.] 

a.  Very  critical 

b.  Somewhat  critical 

c.  Not  very  critical 

d.  Not  at  all  critical 

e.  Don't  know/Not  sure  (Volunteered) 

8.  Based  on  what  you  know  about  the  current 

El  Nino,  do  you  agree  or  disagree  with 
recent  predictions  that  the  current  El 
Nino  will  weaken  and  not  have  an 
impact  on  weather  in  the  United  States 
this  summer?  (Enter  One  Response.) 

a.  Agree 

b.  Disagree 

c.  Don't  know/Not  sure 

9.  In  your  opinion,  how  likely  is  it-tiiat  global 

warming  contributes  to  more  frequent 
and  more  severe  El  Nino  events?  Is  it: 
(Read  List.  Enter  One  Response.) 

a.  Very  likely 

b.  Somewhat  likely 

c.  Somewhat  unlikely 

d.  Very  unlikely 

e.  Don't  know/Not  sure  (Volunteered) 

Global  warming  has  received  a  great  deal 
of  attention.  I'd  like  to  ask  you  a  few 
questions  about  global  warming. 

10.  In  your  opinion,  which  of  the  following 

are  af!iected  by  human  activity?  (Read 
List.  Enter  All  Mentions.) 

a.  Antarctic  ozone  hole 

b.  Deforestation 

c.  Atmospheric  concentrations  of  CO2 

d.  Increase  in  atmospheric  concentrations 
of  small  particles  called  aerosols 

e.  El  Ninos 

11.  And,  in  your  opinion,  which  of  the 

following  cause  potential  global 
warming?  (Read  List.  Enter  all 
Mentions.) 

a.  Antarctic  ozone  hole 

b.  Deforestation 

c.  Atmospheric  concentrations  of  CO2. 

d.  Increase  in  atmospheric  concentrations 
of  small  particles  called  aerosols 

e.  El  Ninos 

12.  In  your  opinion,  how  likely  is  it  that  the 

earth's  average  surface  temperature  will 
rise  by  1  to  3.5  degrees  Celsius  over  the 
next  100  years  as  a  result  of  human 
activities?  Is  it;  (Read  List.  Enter  One 
Respionse.) 
a.  Extremely  likely 


b.  Very  likely 

c.  Somewhat  likely 

d.  Not  very  likely 

e.  Not  at  all  likely 

f.  Don't  know/Not  sure 

13.  Some  scientists  have  suggested  that 

global  warming  could  trigger  an  abrupt 
cooling  in  two  ways — by  increasing 
rainfall  on  the  northern  oceans  or  by 
melting  Greenland's  ice.  Either  of  these 
could  put  enough  fresh  water  into  the 
ocean  to  cause  a  "flushing  failure" 
which  would  weaken  the  North  Atlantic 
Conveyer  Belt.  Considering  this  scenario, 
how  likely  a  contributor  is  global 
wanning  to  a  possible  return  to  ice-age 
temperatures?  Is  it:  (Read  List.  Enter  One 
Response.) 

a.  Very  likely 

b.  Somewhat  likely 

c.  Somewhat  unlikely 

d.  Very  unlikely 

e.  Don't  know/Not  sure  (Volunteered) 

14.  Overall,  given  recent  scientific 

realizations  that  the  earth's  climate 
undergoes  dramatic  temperature  changes 
every  few  thousand  years,  how  likely  is 
it,  in  your  opinion,  that  the  earth  could 
return  to  ice-age  temperatures  within  the 
next  50  years!  Is  it:  (Read  List.  Enter  One 
Respwnse.) 

a.  Very  likely 

b.  Some  what  likely 

c.  Somewhat  unlikely 

d.  Very  unlikely 

e.  Don't  know/Not  sure  (Volunteered) 
Let's  talk  about  a  particular  region  of  the 

world — the  polar  regions,  that  is,  the  Arctic 
and  Antarctic. 

15.  Of  the  following  aspects  of  polar  research, 

which  two  of  the  following  do  you 
believe  to  be  most  valuable?  (Read  List. 
Enter  One  Resp>onse.) 

a.  Examination  of  ice  cores 

b.  Documentation  of  deep  ocean  currents 

c.  Measurements  of  ice  caps 

d.  Marine  sedimentation  records 

e.  Tree  ring  analyses 

16.  In  your  opinion,  how  critical  is  polar 

research,  including  examination  of  ice 
cores,  to  understanding  changes  in 
climate,  such  as  global  warming  and  the 
possibility  of  a  sudden  cooling?  Is  it: 
(Read  List.  Enter  One  Response.) 

a.  Very  critical 

b.  Some  what  critical 

c.  Not  very  critical 

d.  Not  at  all  critical 

e.  Don't  know/Not  sure  (Volunteered) 


1 7.  To  the  best  of  your  knowledge,  how  much 

of  an  impact  do  Arctic  climate 
conditions  have  on  climate  in  your  area? 
Do  they  have  a:  (Read  List.  Enter  One 
Response.) 

a.  Very  important  impact 

b.  Somewhat  important  impact 

c.  Somewhat  unimportant  impact 

d.  Very  unimportant  impact 

e.  Don't  know/Not  sure  (Volunteered) 

18.  To  the  best  of  your  knowledge,  how  much 

of  an  impact  do  Antarctic  climate 
conditions  have  on  climate  in  your  area? 
Do  they  have  a:  (Read  List.  Enter  One 
Response.) 

a.  Very  important  impact 

b.  Somewhat  important  impact 

c.  Somewhat  unimrportant  impact 

d.  Very  unimportant  impact 

e.  Don't  know/Not  sure  (Volunteered]  • 
Our  last  few  questions  are  for  demographic 

purposes. 

19.  What  state  do  you  live  in? 

How  long  have  you  been  working  in  the 

atmospheric,  oceanic  or  hydbrologic 
sciences?  (Enter  One  Response) 

a.  Less  than  one  year 

b.  1-2  years 

c.  3-5  years 

d.  &-10  years 

e.  10  years  or  more 

f.  Refused 

21.  In  which  of  the  following  settings  do  you 
currently  work:  (Read  List  Enter  All 
Mentions) 

a.  At  a  university  or  college 

b.  For  the  government 

c.  For  the  media,  in  the  private  sector 

d.  In  the  private  sector 

e.  Other  (please  specify)    

SEX  (Record) 

a.  Male 

b.  Female 

Thank  you  very  much  for  your 
cooperation.  So  that  we  may  send  you  a  copy 
of  the  survey  repwrt,  we  will  need  your  name 
and  address. 


Meteorologist  Survey 

The  next  few  questions  are  about  the 
weather. 

1.  Of  the  following,  which  are  the  two  most 
important  reasons  you  listen  to  the 
weather?  (Read  List.  Enter  One 
Response.) 

a.  Temperature 

b.  Driving  conditions 

c.  Storm/Bad  weather  alert 

d.  Planning  outdoor  recreation  or  travel 
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e.  Proper  weather  attire 

f.  To  be  entertained 

g.  Other  (please  specify)    

h.  Don't  know/Not  sure  (Volunteered) 

2.  And,  of  the  following  people  who  report 
the  weather,  which  one  is  your  favorite 
weather  person?  (Read  List.  Enter  One 
Response) 

a.  Al  Roker  (NBC) 

b.  Spencer  Christian  (ABC) 

c.  Craig  Allen  (CBS) 

d.  Valerie  Voss  (CNN) 

e.  Jack  Williams  (USA  Today) 

f.  Other  (please  specify) 


3.  In  your  opinion,  how  likely  is  it  that  global 

warming  contributes  to  more  frequent 
and  more  severe  El  Nino  events?  Is  it: 
(Read  List.  Enter  One  Response.) 

a.  Very  likely 

b.  Somewhat  likely 

c.  Somewhat  unlikely 

d.  Very  unlikely 

e.  Don't  know/Not  sure  (Volunteered) 

4.  In  your  opinion,  which  of  the  following  are 

affected  by  human  activity?  (Read  List. 
Enter  All  Mentions.) 

a.  Antarctic  ozone  hole 

b.  Deforestation 

c.  Burning  of  fossil  fuels 

d.  Increase  in  atmospheric  concentrations 
of  small  particles  called  aerosols 

e.  El  Ninos 

5.  And,  in  your  opinion,  which  of  the 

following  cause  potential  global 
warming?  (Read  List.  Enter  All 
Mentions.) 

a.  Antarctic  ozone  hole 

b.  Deforestation 

c.  Burning  of  fossil  fuels 

d.  Increase  in  atmospheric  concentrations 
of  small  particles  called  aerosols 

e.  El  Ninos 

|FR  Doc.  98-6446  Filed  3-12-98;  8:45  am) 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Auttiority;  Sequoyah 
Nuclear  Plant  Units  1  and  2;  Exemption 

I 

Tennessee  Valley  Authority  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-77  and 
DPR-79,  for  the  Sequoyah  Nuclear  Plant 
(SQN).  Units  1  and  2.  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

This  facility  consists  of  two 
pressurized  water  reactors  located  in 
Hamilton  County,  Tennessee. 

II 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  50.71 
"Maintenance  of  records,  making  of 
reports,"  paragraph  (e)(4)  states,  in  part. 


that  "Subsequent  revisions  Ito  the 
updated  Final  Safety  Analysis  Report 
(FSAR)]  must  be  filed  annually  or  6 
months  after  each  refueling  outage 
provided  the  interval  between 
successive  updates  [to  the  FSAR]  does 
not  exceed  24  months."  The  two  units 
at  the  SQN  site  share  a  common  FSAR; 
therefore,  this  rule  requires  the  licensee 
to  update  the  same  document  annually 
or  within  6  months  after  each  unit's 
refueling  outage  (approximately  every  9 
months). 

Ill 

Section  50.12(a)  of  10  CFR,  "Specific 
exemptions,"  states  that 

The  Conmiission  may,  up)on  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are — 

(1)  Authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and  safety, 
and  are  consistent  with  the  common  defense 
and  security. 

(2)  The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present. 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  "Application  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule  *   *   *." 
The  licensee  has  proposed  updating  the 
unified  SQN  FSAR  6  months  after  each 
Unit  2  refueling  outage.  With  the 
current  length  of  fuel  cycles,  FSAR 
updates  would  be  submitted 
approximately  every  18  months,  but  not 
to  exceed  24  months  from  the  last 
submittal.  The  underlying  purpose  of 
the  rule  was  to  relieve  licensees  of  the 
burden  of  filing  annual  FSAR  revisions 
while  assuring  that  such  revisions  are 
made  at  least  every  24  months.  The 
Commission  reduced  the  burden,  in 
part,  by  permitting  a  licensee  to  submit 
its  FSAR  revisions  6  months  after 
refueling  outages  for  its  facility,  but  did 
not  provide  for  multiple  unit  facilities 
sharing  a  common  FSAR  in  the  rule. 
Rather,  the  Commission  stated  that 
"With  respect  to  *   *   *  multiple 
facilities  sharing  a  common  FSAR, 
licensees  will  have  maximum  flexibility 
for  scheduling  updates  on  a  case-bv-case 
basis"  57  FR  39355  (1992). 

The  SQN  units  are  on  an  18-month 
fuel  cycle.  As  noted  in  the  staffs  Safety 
Evaluation,  the  licensee's  proposed 
schedule  for  SQN  FSAR  updates  will 
ensure  that  the  FSAR  will  be 
maintained  current  for  both  units  within 
24  months  of  the  last  revision.  Likewise, 
should  the  licensee  choose  to  submit  the 
10  CFR  50.59  design-change  report 


together  with  the  FSAR  revision,  the 
interval  for  submission  of  that  report 
will  not  exceed  24  months.  The 
proposed  schedule  satisfies  the 
maximum  24-month  interval  between 
FSAR  revisions  specified  bv  10  CFR 
50.71(e)(4).  Revising  the  FSAR  6  months 
after  refueling  outages  for  each  unit. 
therefore,  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 
Accordingly,  the  Commission  has 
determined  that  special  circumstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  The  Commission  has 
further  determined  that,  pursuant  to  10 
CFR  50.12,  the  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk 
to  the  public  health  and  safety  and  is 
consistent  with  the  common  defense 
and  security,  and  is  otherwise  in  the 
public  interest.  The  Commission  hereby 
grants  the  licensee  an  exemption  from 
the  requirement  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  SQN  FSAR  within 
6  months  of  each  unit's  refueling  outage. 
The  licensee  will  be  required  to  submit 
updates  to  the  SQN  FSAR  within  6 
months  after  each  Unit  2  refueling 
outage,  not  to  exceed  24  months 
between  subsequent  revisions. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (63  FR  10958). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  March  1998. 
Samuel  J.  Collins. 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  98-6508  Filed  3-12-98;  8:45  am) 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  30-S337] 

Notice  of  Finding  of  No  Significant 
Impact  of  American  Cyanamid  Request 
for  Field  Studies  Utilizing  Cartx>n-14 

SUMMARY:  Notice  is  hereby  given  that 
the  Nuclear  Regulatory  Commission  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  potential 
environmental  impact  related  to  the 
request  by  American  Cyanamid  to  test 
substances  labeled  with  Carbon-14  (C- 
14)  by  applying  such  substances  to 
crops  grown  on  a  small  experimental 
plot  at  its  West  Windsor.  New  Jersey 
facility. 

SUPPLEMENTARY  INFORMA-HON:  The 
American  Cyanamid  Company, 
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Cyanamid  Agricultural  Research 
Division  (Cyanamid)  of  Princeton.  New 
Jersey  holds  a  license  issued  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
for  performing  research  and 
development  using  a  variety  of 
radioisotopes  in  a  variety  of  chemical 
forms  for  plant  and  animal  studies. 
Cyanamid  has  requested  authorization 
to  test  substances  labeled  with  C-14  by 
applying  such  substances  to  crops 
grown  on  a  small  plot  of  land  located  on 
its  site  in  West  Windsor  Township,  New 
jersey.  The  purpose  of  these  studies  is 
to  determine  the  metabolism  of  and 
residue  left  by  agricultural  chemicals. 
These  studies  are  required  by  40  CFR 
Part  158  to  support  the  registration  of  a 
pesticide  or  herbicide  for  use  on  a  food 
or  feed  crop  under  U.S.  Environmental 
Protection  Agency  (EPA)  reouirements. 

Cyanamid  estimates  that  tJie 
maximum  application  of  C-14  per  year 
would  be  100  millicuries.  Each  study 
takes  about  two  years  from  initial 
application  to  final  sampling.  Following 
final  sampling,  the  area  is  surveyed  to 
identify  residual  radioactivity  and 
removal  of  any  remaining  contaminated 
soil  and  monitoring  of  quarterly  water 
samples  from  onsite  wells  for 
radioactivity.  Radioactive  soil  will  be 
disposed  at  a  licensed  disposal  facility. 
Environmental  radiation  safety  concerns 
include  exposure  of  the  public  due  to 
airborne  releases  and  drinking 
contaminated  ground  water. 

Cyanamid  utilized  a  computer  code 
(COMPLY,  an  EPA  computer  code  for 
calculating  the  dose  to  individuals  due 
to  airborne  releases)  to  assess  radiation 
dose  from  release  of  radioactive  material 
to  the  air.  The  code,  using  a 
conservative  and  unlikely  assumption 
that  20  percent  of  the  radioactivity 
applied  is  released  to  the  air,  projected 
an  effective  dose  equivalent  of  0.035 
millirem  (mrem)/year  to  an  individual 
at  the  nearest  site  boundary. 

To  assess  the  radiation  exposure  due 
to  groundwater  contamination, 
Cyanamid  performed  dose  calculations 
using  the  computer  code  RESRAD  (a 
computer  code  developed  at  Argorme 
National  Laboratory  for  the  U.S. 
Department  of  Energy  to  calculate  site- 
speciHc  RESidual  RADioactive  material 
guidelines  as  well  as  radiation  dose  to 
a  chronically  exposed  resident  on  a 
contaminated  site).  RESRAD  calculated 
a  dose  of  0.15  mrem  to  the  maximally 
exposed  individual  for  the  two-year 
period  from  application  to  remediation. 
For  the  period  up  to  1000  years  post 
remediation,  the  maximum  annual  dose 
is  3.88  mrem  during  year  one. 

NRC  has  reviewed  the  assumptions 
used  in  the  above  described  codes  and 
concurs  with  the  reported  results.  The 


maximum  (year  one  post-remediation) 
dose  of  3.88  mrem  estimated  by 
Cyanamid  is  well  below  the  regulatory 
limit  of  100  mrem  per  year  in  10  CFR 
20.1301.  Cyanamid  has  proposed  an 
adequate  monitoring  program  to  ensure 
that  the  parameters  used  in  the 
calculations  are  not  exceeded. 

Opportunity  for  a  Hearing 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  a  license  amendment  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  §  2.1205(a).  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  filed  on 
or  before  April  13. 1998. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Fhnt  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738, 
between  7:45  am  and  4:15  pm  Federal 
workdays;  or 

2.  By  mail  or  telegram  addressed  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  uiat  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstance  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  American  Cyanamid 
Company,  P.O.  Box  400,  Princeton,  NJ 
08543.  Attention:  Mr.  George  W. 
MacDurmon;  and 

2.  The  NRC  staff,  by  deHvery  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 


20852-2738,  between  7:45  am  and  4:15 
pm  Federal  workdays,  or  by  mail, 
addressed  to  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff. 

For  further  details  with  respect  to  this 
action,  copies  of  the  EA  and  FONSI,  as 
well  as  supporting  documentation,  are 
available  for  inspection  during  normal 
business  hours  at  the  NRC's  Region  I 
offices  located  at  475  Allendale  Road, 
King  of  Prussia,  PA  19408.  Telephone: 
(610)  337-5069. 

ron  RiRTHER  INFORMATION  CONTACT:  John 
R.  McGrath,  Senior  Health  Physicist, 
Division  of  Nuclear  Materials  Safety, 
U.S.  Nuclear  Regulatory  Commission, 
Region  I,  475  Allendale  Road,  King  of 
Prussia,  PA  19406.  Telephone:  (610) 
337-5069. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  March  1998. 

For  the  Nuclear  Regulatory  Commission. 

John  W.N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

(PR  Doc.  98-6509  Filed  3-12-98;  8:45  am] 

BILUNG  CODE  7SM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-16] 

Detroit  Edison  Company  Enrico  Fermi 
Atomic  Power  Plant,  Unit  1;  Notice  of 
Public  MeeUfig 

The  U.S.  Nuclear  Regulatory 
Commission  will  conduct  a  public 
meeting  in  the  Monroe  County  Court 
House,  Commission's  Meeting  room, 
125  East  Second  Street,  Monroe, 
Michigan,  on  April  22, 1998,  to  discuss 
Detroit  Edison  Company's  plans  to 
complete  decommissioning  of  its  Enrico 
Fermi  Atomic  Power  Plant,  Unit  1 
(Fermi  Unit  1),  Newport,  Michigan.  The 
meeting  will  begin  at  7:00  p.m.  and  will 
be  facilitated  by  Mr.  Francis  X. 
Cameron,  NRC's  Special  Counsel  for 
Public  Liaison  and  Agreement  State 
Programs.  This  meeting  will  include  a 
short  presentation  by  the  NRC  staff  on 
the  decommissioning  process,  and  a 
presentation  by  Detroit  Edison  Company 
on  the  status  of  Fermi  Unit  1  and  Detroit 
Edison  Company's  plans  to  complete 
decommissioning  of  this  facility.  There 
will  be  an  opportunity  for  members  of 
the  public  to  make  comments  and 
question  the  NRC  staff  and/ or  Detroit 
Edison  representatives.  The  public 
meeting  will  be  transcribed. 
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Detroit  Edison  Company  by  letter 
dated  December  15, 1997,  submitted  the 
Fermi  Unit  1  Safety  Analysis  Report 
(SAR)  for  NRC  review.  This  SAR 
(NUIXX3S  accession  number 
9712230264)  describes  the  ciirrent 
condition  of  the  facility. 

The  Fermi  Unit  1  SAR  is  available  for 
public  inspection  at  the  Fermi  local 
public  document  room  (LPDR)  located 
at  the  Monroe  Ck>unty  Library  System, 
Elhs  Reference  and  Information  Center, 
3700  S.  Custer  Road.  Monroe,  MI  48161, 
and  at  the  Commission's  Public 
Document  Room  located  at  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  20037. 

For  more  information,  contact  Mr. 
Stewart  W.  Brown,  Project  Manager, 
Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington 
DC,  20555-0001,  telephone  nimiber  at 
(301)  415-6605. 

Dated  at  Rockville,  Maryland,  this    day  of 
March  1998. 

For  the  Nuclear  Regulatory  Commission. 
JohnW.N.Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

[FR  Doc.  98-6507  Filed  3-12-98;  8:45  am) 

BILUNG  OOOE  7S9(M>1-P 


PENSION  BENERT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assimiptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  fi'om  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premiimi  under  part 
4006  applies  to  premium  payment  years 
beginning  in  March  1998.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  imder  part 


4281  apply  to  valuation  dates  occurring 
in  April  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  asstmied  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  "The  rate  is  th^ 
"applicable  percentage"  (described  in 
the  statute  and  the  regulation)  of  the 
annual  yield  on  30-year  Treasury 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

For  plan  years  beginning  before  July 
1, 1997,  the  applicable  percentage  of  the 
30-year  Treasury  yield  was  80  percent. 
The  Retirement  Protection  Act  of  1994 
(RPA)  amended  ERISA  section 
4006(a)(3)(E)(iii)(ID  to  change  the 
applicable  percentage  to  85  percent, 
effective  for  plan  years  beginning  on  or 
after  July  1, 1997.  (The  amendment  also 
provides  for  a  further  increase  in  the 
applicable  percentage — to  100  percent — 
when  the  Internal  Revenue  Service 
adopts  new  mortality  tables  for 
determining  current  liability.) 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  .premiimi  payment  years  beginning 
in  March  1998  is  5.01  percent  (i.e.,  85 
percent  of  the  5.89  percent  yield  figure 
for  February  1998). 
(Under  section  774(c)  of  the  RPA.  the 
amendment  to  the  applicable  percentage 
was  deferred  for  certain  regulated  public 
utility  (RPU)  plans  for  as  long  as  six 
months.  The  applicable  percentage  for 
RPU  plans  has  therefore  remained  80 
percent  for  plan  years  beginning  before 
January  1, 1998.  For  "partial"  RPU 
plans,  the  assumed  interest  rates  to  be 
used  in  determining  variable-rate 
premiums  can  be  computed  by  applying 
the  rules  in  §  4006.5(g)  of  the  premium 
rates  regulation.  The  PBGC's  1997 
premium  payment  instruction  booklet 
also  describes  these  rules  and  provides 
a  worksheet  for  computing  the  assumed 
rate.) 


The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between  April 
1997  and  March  1998.  The  rates  for  July 
through  E)ecember  1997  in  the  table 
(which  reflect  an  applicable  percentage 
of  85  percent)  apply  only  to  non-RPU 
plans.  However,  the  rates  for  months 
before  July  1997  and  after  December 
1997  apply  to  RPU  (and  "partial"  RPU) 
plans  as  well  as  to  non-RPU  plans. 


For  premium  payment  years 
beginning  in: 


April  1997 

May  1997 

June  1997  

July  1997  

August  1997 

Septemt>er  1997 

October  1997 

Novemt>er  1997  . 
Dec8mt>er  1997  . 

January  1998 

February  1998  ... 
March  1998 


The  assumed 
interest  rate  is: 


5.54 
5.67 
5.55 
5.75 
5.53 
5.59 
5.53 
5.38 
5.19 
5.09 
4.94 
5.01 


Multionployer  Plan  Valuations 
FoUowing  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assimiptions  imder  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  April 
1998  under  part  4044  are  contained  in 
an  amendment  to  part  4044  pubUshed 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  D.C,  on  this  9th  day 
of  March  1998. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
IFR  Doc.  98-6506  Filed  3-12-98;  8:45  am] 

BIUJNQ  COOE  77IM-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  III  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Raihoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 


Summary  of  Proposal(s) 

(1)  Collection  title.  Application  for 
Employee  Annuity  Under  the  Railroad 
Retirement  Act. 

(2)  Form(s)  submitted:  AA-1.  AA-ld, 
G-204. 

(3)  OMB  Number:  3220-0022. 

(4)  Expiration  date  of  current  OMB 
clearance:  5/31/1998. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  13,400. 

(8)  Total  annual  responses:  19,225. 

(9)  Total  annual  reporting  hours: 
11,637. 

(10)  Collection  description:  The 
Railroad  Retirement  Act  provides  for 
payment  of  age,  disability  and 
supplemental  anniyties  to  qualified 
employees.  The  application  and  related 
forms  obtain  information  about  the 
applicant's  family  work  history,  military 
service,  disability  beneflts  from  other 
government  agencies  and  public  or 
private  pensions.  The  information  is 
used  to  determine  entitlement  to  and 
the  amount  of  the  annuity  applied  for. 

Additional  Information  or  Comments 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(321-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Qiuck  Mierzwa, 

Clearance  Officer.  * 

(FR  Doc.  98-6437  Filed  3-12-98;  8:45  am] 

HLUNG  CODE  7W5-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23062;  812-10858] 

INVESCO  Global  Health  Sciences  Fund 
et  al.;  Notice  of  Application 

March  6. 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  under  section  6(c)  of 
the  Act  for  an  exemption  from  section 


19(b)  of  the  Act  and  rule  19b-l  under 
the  Act  to  permit  the  IVESCO  Global 
Health  Sciences  Fund  (the  "Fund")  to 
make  up  to  four  distributions  of  net 
long-term  capital  gains  in  any  one 
taxable  year,  so  long  as  the  Fund 
maintains  in  effect  a  distribution  policy 
calling  for  quarterly  distributions  of  a 
fixed  percentage  of  its  net  asset  value 
("NAV"). 

APPUCANTS:  The  Fund  and  INVESCO 
Funds  Group,  Inc.  ("IFG"). 
FILING  DATE:  The  application  was  filed 
on  November  3, 1997  and  amended  on 
February  24,  1998.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEARING  OB  NOTinCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  2,  1998,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Glen  A.  Payne,  Esq., 
7800  East  Union  Avenue.  Denver,  CO 
80237. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  K.  Forst.  Attorney  Advisor,  at  (202) 
942-0569.  or  March  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564,  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation.) 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Ftind  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust  and  registered  under  the 
Act.  The  fund's  investment  objective  is 
capital  appreciation  through  investment 
in  health  sciences  related  business 
sectors.  IFG,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940.  serves  as  the 
Fund's  investment  adviser. 


2.  On  October  6, 1997,  the  Fund's 
board  of  trustees  adopted  a  distribution 
policy  (the  "Distribution  Policy")  that 
calls  for  four  quarterly  distributions  of 
2.5%  of  the  Fund's  NAV  at  the  time  of 
the  declaration,  for  a  total  of 
approximately  10%  of  the  NAV  per 
year.  If  the  total  distributions  required 
by  the  Distribution  Policy  exceed  the 
Fund's  investment  income  and  net 
realized  capital  gains,  the  excess  will  be 
treated  as  a  return  of  capital.  If  the 
Fund's  net  inrvestment  income,  net 
short-term  realized  gains  and  net  long- 
term  realized  gains  for  any  year  exceed 
the  amount  required  to  be  distributed 
under,  its  Distribution  Policy,  the  Fund, 
in  its  discretion,  may  retain  and  not 
distribute  net  long-term  capital  gains  to 
the  extent  of  the  excess. 

3.  Applicants  state  that  the 
Distribution  Policy  will  provide  a  steady 
cash  flow  to  the  Fund's  shareholders 
and,  during  periods  when  its  per  share 
NAV  is  increasing,  a  means  for  the 
shareholders  to  receive,  on  a  periodic 
basis,  some  of  the  appreciation  in  the 
value  of  their  shares.  Applicants  also 
believe  that  the  Distribution  Policy  will 
help  reduce  the  discount  from  NAV  at 
which  the  Fund's  shares  typically  trade. 

4.  Applicants  request  relief  to  permit 
the  Fund,  so  long  as  it  maintains  in 
effect  the  Distribution  Policy,  to  make 
up  to  four  capital  gains  distributions  {as 
defined  in  section  852(b)(3)(C)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code")  in  any  one 
taxable  year.  Applicants  further  request 
that  the  relief  extend  to  any  other 
registered  closed-end  management 
investment  company  in  the  future 
advised  by  IFG  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
(within  the  meaning  of  section  2(a)(9)  of 
the  Act)  with  IFG  ("Future  Fund"). 
Applicants  state  that  all  registered 
investment  companies  currently 
intending  to  rely  on  this  relief  have  been 
named  as  applicants  and  any  Future 
Fund  that  relies  on  the  relief  will  do  so 
only  in  accordance  with  the  terms  and 
conditions  of  the  application. 

Applicants'  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not.  in  contravention  of  such  rules, 
regulations,  or  orders  as  the  SEC  may 
prescribe,  distribute  long-term  capital 
gains  more  often  than  once  every  twelve 
months.  Rule  19b-l(a)  permits  a 
registered  investment  company,  with 
respect  to  any  one  taxable  year,  to  make 
one  capital  gains  distribution,  as 
defined  in  section  852(b)(3)(C)  of  the 
Code.  Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
pursuant  to  section  855  of  the  Code  not 
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exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l(0 
pennits  one  additional  long-term  capital 
gains  distribution  to  be  made  to  avoid 
the  excise  tax  under  section  4982  of  the 
Code. 

2.  Applicants  assert  that  the  limitation 
on  the  number  of  net  long-term  capital 
gains  distributions  in  rule  19b-l 
prohibits  the  Fund  from  including 
available  net  long-term  capital  gains  in 
certain  of  its  Bxed  quarterly 
distributions.  As  a  result,  applicants 
state  that  the  Fund  must  fund  these 
quarterly  distributions.  As  a  result, 
applicants  state  that  the  Fund  must  fund 
these  quarterly  distributions  with 
returns  of  capital  (to  the  extent  net 
investment  income  and  net  realized 
short-term  capital  gains  are  insufficient 
to  cover  a  quarterly  distribution). 
Applicants  further  assert  that,  in  order 
to  distribute  all  of  the  Fund's  long-term 
capital  gains  within  the  limits  on  the 
number  of  long-term  capital  gains 
distributions  in  rule  19b-l,  the  Fund 
may  be  required  to  make  certain  of  its 
quarterly  distributions  in  excess  of  the 
total  annual  amount  called  for  by  the 
Distribution  Policy.  Alternatively, 
applicants  st^te  that  the  Fund  may  be 
forced  to  retain  long-term  capital  gains 
and  pay  the  applicable  taxes.  Applicants 
assert  that  the  appUcation  of  rule  19b- 

1  to  the  Fund's  Distribution  Policy  may 
create  pressure  on  the  investment 
adviser  to  limit  the  realization  of  long- 
term  capital  gains  based  on 
considerations  imrelated  to  investment 
goals. 

3.  Applicants  submit  that  the 
requested  exemption  from  section  19(b) 
of  the  Act  and  rule  I9b-1  under  the  Act 
would  be  in  the  best  interests  of  the 
Fund  and  its  shareholders.  One  of  the 
concerns  leading  to  the  adoption  of 
section  19(b)  and  rule  19b-l  was  that 
shareholders  might  be  unable  to 
distinguish  between  frequent 
distributions  of  capital  gains  and 
dividends  from  investment  income. 
Applicants  state  that  the  Fund's 
Distribution  Policy  will  be  clearly 
disclosed  to  shareholders  in  the  Fund's 
quarterly  and  annual  reports. 
Applicants  state  that,  in  accordance 
with  rule  19a-l  imder  the  Act,  a 
separate  statement  showing  the  source 
of  the  distribution  will  accompany  each 
distribution  (or  the  confirmation  of 
reinvestment  under  the  Fund's  dividend 
reinvestment  plan).  In  addition,  a 
statement  showing  the  amount  and 
source  of  each  quarterly  distribution 
during  the  year  will  be  included  with 
the  Fund's  IRS  Form  1099-DIV  report 
sent  to  each  shareholder  who  received 
distributions  during  the  year  (including 
shareholders  who  have  sold  shares 


during  the  year).  Applicants  believe  that 
the  Fund's  shareholders  will  fully 
understand  that  their  distributions  are 
not  tied  to  the  Fund's  net  investment 
income  and  realized  capital  gains  and 
do  not  represent  yield  or  investment 
return. 

4.  Applicants  state  that  another 
concern  underlying  section  19(b)  and 
rule  19b-l  is  that  frequent  capita!  gains 
distributions  could  facilitate  improper 
distribution  practices  including,  in 
particular,  the  practice  of  urging  an 
investor  to  purchase  shares  of  a  fund  on 
the  basis  of  an  upcoming  dividend 
("selling  the  dividend"),  when  the 
dividend  results  in  an  immediate 
corresponding  reduction  in  NAV  and  is, 
in  effect,  a  return  of  the  investor's 
capital.  Applicants  submit  that  this 
concern  does  not  arise  with  regard  to 
closed-end  management  investment 
companies,  such  as  the  Fund,  which  do 
not  continuously  distribute  their  shares. 

5.  The  Fund  may  make  transferable 
rights  offerings  in  the  future  to  its 
shareholders  to  subscribe  for  additional 
shares.  Applicants  contend  that  in  the 
case  of  a  rights  offering  by  the  Fund, 
shares  would  be  offered  during  the  one- 
month  interval  which  would  occur 
immediately  after  payment  of  a 
quarterly  dividend.  Thus,  applicants 
argue  that  the  concern  about  selling  the 
dividend  will  not  arise.  Applicants  also 
state  that  they  will  comply  with  the 
condition  to  the  requested  order  with 
regard  to  any  rights  offering. 

6.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act  or  any  rule  thereunder  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  For  the  reasons  stated  above, 
applicants  believe  that  the  requested 
relief  satisfies  this  standard. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall 
terminate  upon  the  effective  date  of  a 
registration  statement  under  the 
Securities  Act  of  1933  for  any  future 
public  offering  by  the  Fund  of  its 
common  shares  other  than:  (i)  a  rights 
offering  to  shareholders  of  the  Fund, 
provided  that:  (a)  such  offering  does  not 
include  the  payment  of  solicitation  fees 
to  brokers  in  excess  of  3%  of  the 
subscription  price  per  share  or  the 
payment  of  any  other  commissions  or 
underwriting  fees  in  connection  with 


the  offering  or  exercise  of  the  rights. *  (b) 
the  rights  will  not  be  exercisable 
between  a  date  a  dividend  to  the  Fund's 
shareholders  is  declared  and  the  record 
date  of  such  dividend,  (c)  the  Fund  has 
not  engaged  in  more  than  one  rights 
offering  during  any  given  calendar  year, 
and  (d)  the  subscription  price  for  a  share 
in  such  rights  offering  is  not  more  than 
$0.50  per  share  below  the  closing 
market  or  bid  price,  as  the  case  may  be, 
on  the  pricing  date  for  the  rights 
offering;  or  (ii)  an  offering  in  connection 
with  a  merger,  consolidation, 
acquisition,  or  reorganization  of  the 
Fund;  unless  the  Fund  has  received 
from  the  staff  of  the  SEC  written 
assurance  that  the  order  will  remain  in 
effect. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority- 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-6527  Filed  3-12-98:  8:45  am] 
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Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
('•Act") 

March  6,  1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaratioD(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  30, 1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 


'  Holders  of  rights  who  do  not  wish  to  exercise 
any  or  all  of  their  rights  may  instruct  the  Fund's 
subscription  agent  to  sell  their  unexercised  rights. 
Such  shareholders  would  be  responsible  fo^  paying 
all  brokerage  commissions  incurred  by  the 
subscription  agent  in  selling  the  unexercised  rights. 
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request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  noticed  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declar8tion(s),  as  Hied  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

LGftE  Energy  Corp.  (70-9259) 

LG&E  Energy  Corp.  ("LG&E  Energy"), 
220  West  Main  Street.  P.O.  Box  3230, 
Louisville,  Kentucky  40232,  a  Kentucky 
corporation  and  an  electric  and  gas 
public  utility  holding  company 
currently  exempt  under  section  3(a)(1) 
from  registration  and  from  all  other 
provisions  of  the  Act  except  section 
9(a)(2),  has  filed  an  application  for  an 
order  under  sections  9(a)(2)  and  10  of 
the  Act  authorizing  the  proposed  merger 
of  KU  Energy  Corporation  ("KU 
Energy"),  a  Kentucky  corporation  and  a 
public  utility  holding  company 
currently  exempt  from  section  3(a)(1) 
horn  registration  and  firom  all  other 
provisions  of  the  Act  except  section 
9(a)(2).*  with  and  into  LG&E  Energy, 
with  LC&E  Energy  emerging  as  the 
surviving  entity  ("Transaction").  LG&E 
Energy  also  requests  an  order  under  . 
section  3(a)(1)  exempting  it  from  all 
provisions  of  the  Act,  except  section 
9(a)(2),  following  consummation  of  the 
proposed  Transaction. 

LG&E  Energy's  principal  subsidiary, 
LG&E,  is  a  Kentucky  public  utiUty 
company  that  owns  and  operates  a 
combined  electric  and  gas  operation. 
LG&E  is  engaged  primarily  in  the 
generation,  transmission,  and 
distribution  of  electricity  to 
approximately  351,000  customers  in 
Louisville  and  adjacent  areas  in 
Kentucky.^  LG&E  also  purchases, 
distributes,  and  sells  natural  gas  to 
approximately  277,000  customers 
within  this  service  area  and  in  limited 
additional  areas.  Included  within 
LG&E's  service  area  is  the  Fort  Knox 
Military  Reservation,  to  which  LG&E 
transports  gas  and  provides  electric 
service,  but  which  maintains  its  own 
distribution  systems.  Retail  sales  rates, 
services  and  other  aspects  of  LG&E's 
electric  and  gas  retail  operations  are 
subject  to  the  jurisdiction  of  the 
Kentucky  Public  Service  Commission 
("Kentucky  Commission").  The 
Kentucky  Commission  also  possesses 
regulatory  authority  over  aspects  of 


'  KU  Energy's  exemption  was  granted  by  order  of 
the  Commission.  See  KU  Energy  Corporation. 
Holding  Co.  Act  Release  No.  25409  INov.  13.  1991). 

'  LGftE's  service  area  covers  approximately  700 
square  miles  in  17  counties  in  Kentucky  and  has  an 
estimated  population  of  800.000. 


LG&E's  financial  activities  including 
security  issuances,  property  transfers 
when  the  asset  value  is  in  excess  of 
$100,000,  and  mergers  with  other 
utilities.  Wholesale  rates  for  electric 
energy  sold  in  interstate  commerce, 
wheehng  rates  for  energy  transmission 
in  interstate  commerce,  and  certain 
other  activities  of  LG&E  (including  its 
hydro-electric  facilities)  are  subject  to 
the  jurisdiction  of  the  Federal  Energy 
Regulatory  Commission  ("FERC"). 

LG&E  owes  4.9%  of  the  common 
stock  of  Ohio  Valley  Electric 
Corporation  ("OVEC"),  an  electric 
utility  company  under  the  Act  which 
has  one  wholly  owned  subsidiary, 
Indiana-Kentucky  Electric  Corp. 
("IKEC").  OVEC  and  IKEC  were 
organized  to  supply  the  entire  power 
requirements  of  the  U.S.  Department  of 
Energy's  gaseous  diffusion  plant  in  Pike 
County,  Ohio,  north  of  Portsmouth. 
OVEC  owns  a  1,075  Megawatt  ("Mw") 
generating  station  near  Cheshire,  Ohio 
and  IKEC  owns  a  1,290  Mw  generating 
station  at  Madison,  Indiana.  All  of  the 
electricity  sold  by  OVEC  and  IKEC  is 
sold  either  to  the  U.S.  Department  of 
Energy  or  to  the  owners  (or  their 
subsidiaries,  all  of  which  are  utility 
companies)  of  the  stock  of  OVEC.  OVEC 
and  IKEC  do  not  sell  electricity  to 
private  consumers  and  do  not  have  any 
securities  outstanding  in  the  hands  of 
the  public.  For  each  of  the  three  years 
in  the  period  ended  December  31, 1996, 
LG&E  derived  less  than  0.16%  of  its  net 
income  from  its  share  of  the  earnings  of 
OVEC. 

In  addition,  LG&E  Energy  and  certain 
nonutility  associates  have  entered  into  a 
Joint  Plan  of  Reorganization  ("Joint 
Plan")  with  Big  Rivers  Electric 
Corporation  ("Big  Rivers"),  an  electric 
cooperative  with  generating  facilities  in 
Kentucky  currently  operating  under 
Chapter  11  of  the  U.S.  Bankruptcy  Code. 
The  Joint  Plan  will  allow  Big  Rivers  to 
emerge  from  bankruptcy  as  a  financially 
viable  utility  capable  of  fulfilling  its 
responsibilities  toward  its  member 
cooperatives  at  rates  that  are  materially 
lower  than  those  in  effect  today.  The 
Joint  Plan  includes  a  series  of 
agreem«its  among  Big  Rivers  and  LG&E 
Energy  and  its  nonutility  associates. 
Throughout  the  approximately  25-year 
term  of  these  agreements.  Big  Rivers 
will  continue  to  own  all  the  generating 
facilities  to  which  it  currently  has  title, 
and  will  continue  to  own  and  operate 
all  its  transmission  facilities  and  to  meet 
the  electricity  requirements  of  its 
member  cooperatives.  Under  the  Joint 
Plan,  Big  Rivers  will  sell  certain 
inventory  and  personal  property  to  a 
wholly  owned  indirect  subsidiary  of 
LG&E  Energy,  Western  Kentucky 


Leasing  Corp.  Another  indirect  wholly 
owned  subsidiary  of  LG&E  Energy, 
Western  Kentucky  Energy  Corp. 
("WKEC"),  will  conduct  day-to-day 
operation  of  the  facilities.  LG&E  Energy 
states  that  it  is  expected  that  WKEC  will 
qualify^s  an  exempt  wholesale 
generator  ("EWG"),  as  defined  under 
section  32  of  the  Act.  After  the  required 
regulatory  approvals  are  received, 
WKEC  will  lease  the  facilities  from  Big 
Rivers,  will  own  the  electrical  output  of 
the  facilities,  and  will  sell  to  LG&E 
Energy's  energy  marketing  subsitliary 
the  net  output  of  the  facilities,  some  of 
which  LG&E  Energy's  energy  marketing 
subsidiary  is  obligated  to  resell  to  Big 
Rivers. 

Prior  to  obtaining  the  necessary 
regulatory  approvals.  Big  Rivers  will 
subcontract  with  another  indirect 
wholly  owned  subsidiary  of  LG&E 
Energy  for  the  day-to-day  operation  of 
another  facility  which  is  owned  by  the 
City' of  Henderson.  Kentucky.  LG&E 
Energy's  operation  of  this  facility  is  the 
subject  of  a  separate  no-action  letter 
under  the  act  requesting  confirmation 
that  this  LG&E  Energy  subsidiary  is  not 
an  electric  utility  company  under  the 
Act.  After  the  necessary  regulatory 
approvals  are  obtained,  this  subsidiary 
will  take  assignment  of  Big  Rivers' 
responsibilities  under  the  current  Big 
Rivers'  agreements  with  the  Qty  of 
Henderson  and  will  take  title  to  a 
portion  of  the  electrical  output  of  the 
facility  (to  the  extent  the  output  of  the 
facility  is  not  comn)itted  to  the  City  of 
Henderson  to  meet  the  requirements  of 
its  residents).  In  siunmary,  LG&E  Energy 
states  that  Big  Rivers'  generation 
facilities  will  be  dispatched  separately 
from  those  of  LG&E  and  Kentucky 
Utilities,  and,  for  purposes  of  the  Act, 
Big  Rivers'  transmission  facilities  will 
not  be  owned,  leased,  or  controlled  by 
LG&E  or  Kentucky  UtiUties. 

LG&E  Energy  is  also  engaged  in  a 
number  of  other  business  activities 
through  two  other  directly  owned 
subsidiaries,  LG&E  Energy  Foundation, 
Inc.  ("LG&E  Energy  Foundation")  and 
LG&E  Capital  Corp.  ("LG&E  Capital"). 
LG&E  Energy  Foundation  is  a  tax- 
exempt  charitable  foundation  that 
makes  charitable  contributions  to 
qualified  entities.  LG&E  Capital,  through 
various  subsidiarieis  and  joint  ventures, 
is  involved  in  numerous  nonutility, 
energy-related  businesses.  Through  its 
subsidiaries,  LG&E  Capital  has  interests 
in  and  operates  electric  power  plants  in 
several  states,  Argentina  and  Spain. 
Each  of  these  facilities  is  a  qualifying 
cogeneration  facility  ("QF")  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978,  an  EWG,  or  a  foreign  utility 
company  ("FUCO")  under  section  33  of 
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the  Act.  LG&E  Capital  also  has  interest 
in  and  operates  two  natural  gas 
distribution  companies  in  the  Mendoza 
and  Cordoba  provinces  in  Argentina, 
both  of  which  are  FUCOs.  LG&E  Capital 
is  activity  involved  through  various 
subsidiaries  in  energy  marketing  and 
trading.  With  respect  to  natural  gas, 
LG&E  Capital  also  is  involved  through 
subsidiaries  in  the  gathering, 
processing,  storage,  and  transportation 
of  natural  gas. 

For  the  year  ended  December  31, 
1996,  LG&E  Energy's  operating  revenues 
on  a  consolidated  basis  were 
approximately  $3,589  billion,  of  which 
$607  million  were  attributable  to  the 
sales  of  electricity,  $214  million  were 
attributable  to  sales  of  natural  gas,  and 
$2,768  biUion  were  attributable  to 
nonutility  activities.  Consolidated  assets 
of  LG&E  Energy  and  its  subsidiaries  at 
December  31, 1996  were  approximately 
$3,012  biUion,  of  which  approximately 
$1,449  billion  consisted  of  net  electric 
utility  property,  plant  and  equipment, 
$237  million  consisted  of  net  gas  utility 
property,  plant,  and  equipment.  As  of 
September  30, 1997,  LG&E  Energy  had 
66,525,636  issued  and  outstanding 
shares  of  common  stock  ("LG&E  Energy 
Common  Stock").  LG&E  Energy  has  no 
preferred  stock  outstanding. 

KU  Energy's  principal  suDsidiary, 
Kentucky  Utilities,  is  a  Kentucky 
electric  utility  company  and  an  exempt 
holding  company  3  that  produces, 
transmits,  and  sells  electric  energy  to 
about  432,900  customers  in  over  600 
communities  and  adjacent  suburban  and 
rural  areas  in  77  counties  in  central, 
southeastern,  and  western  Kentucky, 
and  to  about  28,800  customers  in  5 
counties  in  southwestern  Virginia.*  In 
Virginia,  Kentucky  UtiHties  operates 
under  the  name  Old  Dominion  Power 
Company.  Kentucky  Utilities  also  sells 
electric  energy  at  wholesale  for  resale  in 
12  municipalities  in  Kentucky.  The 
territory  served  includes  most  of  the 
Bluegrass  Region  of  central  Kentucky 
and  parts  of  the  coal  mining  areas  in 
southeastern  and  western  Kentucky  and 
southwestern  Virginia.  Kentucky 
Utilities  is  subject  to  the  jurisdiction  of 
the  Kentucky  Commission  and  the 
Virginia  State  Corporation  Commission 


^Kentucky  Utilities  is  a  public  utility  holding 
company  exempt  from  all  provisions  of  the  Act 
except  section  9(a)(2)  pursuant  to  section  3(a)(2) 
and  order  of  the  Commission.  See  KU  Energy 
Corporation.  Holding  Co.  Act  Release  No.  25409 
(Nov.  13,1991). 

■•The  territory  served  by  Kentucky  Utilities  has  an 
aggregate  population  estimated  at  about  one 
million.  The  largest  city  served  is  Lexington, 
Kentucky.  The  population  of  the  metropolitan 
Lexington  area  is  estimated  at  about  225.000.  The 
populations  of  the  next  ten  largest  cities  served  at 
retail  range  from  about  21.000  to  9.000. 


as  to  retail  rates  and  service,  accounts, 
issuance  of  securities,  and  in  other 
respects.  The  FERC  has  jurisdiction 
under  the  Federal  Power  Act  over 
certain  of  the  electric  utility  facilities 
and  operations,  wholesale  sale  of  power, 
and  related  transactions  and  accounting 
practices  of  Kentucky  Utilities,  and  in 
certain  other  respects  as  provided  in  the 
Federal  Power  Act.  By  reason  of  owning 
and  operating  a  small  amount  of  electric 
utility  property  in  one  county  in 
Tennessee  (having  a  gross  book  value  of 
about  $226,000),  Kentucky  Utilities  may 
also  be  subject  to  the  jurisdiction  of  the 
Tennessee  Regulatory  Authority  as  to 
retail  rates,  accounts,  issuance  of 
securities,  and  in  other  respects. 

Kentucky  Utilities  owms  2.5%  of  the 
common  stock  of  OVEC.  Kentucky 
Utilities  also  owns  20%  of  Electric 
Energy,  Inc.  ("EEI"),  an  electric  utility 
company  under  the  Act.  EEI  was  formed 
in  the  early  1950s  to  provide  electric 
energy  to  a  uranium  enrichment  plant 
located  near  Faducah,  Kentucky.  The 
enrichment  plant  was  originally 
operated  by  the  Atomic  Energy 
Commission  and  the  Department  of 
Energy  and  is  operated  today  by  the 
United  States  Enrichment  Corporation. 
EEI  owns  the  )oppa  Plant,  a  1,015  Mw 
coal-fired  electric  generating  plant 
located  near  Joppa,  Illinois,  and  six  161 
kilovolts  transmission  lines  which 
transmit  power  from  the  )oppa  Plant  to 
the  Paducah  enrichment  plant.  EEI's 
common  stock  is  held  by  Kentucky 
Utilities  and  three  other  utility 
companies.  EEI  sells  its  excess 
electricity  to  its  sponsoring  utilities  for 
resale.  The  uranium  enrichment  facility 
is  EEI's  only  end-user  customer.  For 
each  of  the  three  years  in  the  period 
ended  December  31, 1996,  KU  Energy 
derived  less  than  3.4%  of  its  net  income 
from  its  share  of  the  earnings  of  EEI  and 
OVEC. 

In  addition  to  Kentucky  Utilities,  KU 
Energy  has  one  other  subsidiary,  KU 
Capital  Corporation  ("KU  Capital").  KU 
Capital  is  KU  Energy's  vehicle  for 
investments  in  various  nonutility 
energy-related  ventures.  These  activities 
have  consisted  of  investing  as  an  equity 
participant  in  leases  of  eight  combustion 
turbine  generating  units  to  other  utilities 
and  investing  in  limited  partnership 
interests  in  various  independent 
projects  that  are  either  QFs  or  EWGs. 

For  the  year  ended  December  31, 
1996,  KU  Energy's  operating  revenues 
on  a  consolidated  basis  were 
approximately  $716  million,  of  which 
approximately  $712  miUion  were 
attributable  to  its  electric  utility 
operations,  and  approximately  $4 
million  were  attributable  to  its 
nonutility  operations.  Consolidated 


assets  of  KU  Energy  and  its  subsidiaries 
at  December  31.  1996  were 
approximately  $1.7  billion  of  which 
approximately  $1.5  billion  consisted  of 
net  electric  utility  property,  and  $55 
million  consisted  of  nonutility  assets. 
As  of  September  30,  1997.  KU  Energy 
had  37,817.878  outstanding  shares  of 
common  stock  ("KU  Energy  Common 
Stock").  KU  Energy  has  no  shares  of 
preferred  stock  outstanding. 

The  merger  agreement  provides  for 
KU  Energy  to  be  merged  with  and  into 
LG&E  Energy,  with  LG&E  Energy  as  the 
surviving  corporation.  Under  the  merger 
agreement,  upon  completion  of  the 
Transaction,  each  issued  and 
outstanding  share  of  KU  Energy 
Common  Stock  (except  shares  held  by 
KU  Energy  shareholders  who  perfect 
dissenters'  rights),  together  with 
associated  stock  purchase  rights,  will  be 
canceled  and  converted  into  1.67  shares 
of  LG&E  Energy  Common  Stock, 
together  with  associated  stock  purchase 
rights.  Each  issued  and  outstanding 
share  of  LG&E  Energy  Common  Stock 
(except  shares  held  by  LG&E  Energy 
shareholders  who  perfect  dissenters' 
rights),  together  with  associated  stock 
purchase  rights,  will  remain 
outstanding,  unchanged,  as  one  share  of 
LG&E  Energy  Common  Stock.  The 
Transaction  is  expected  to  qualify  as  a 
tax-free  reorganization  under  section 
368(a)  of  the  Internal  Revenue  Code  of 
1986,  as  amended,  and  to  be  treated  as 
a  "pooling  of  interests"  for  accounting 
purposes. 

As  a  result  of  the  Transaction,  LG&E 
Energy  will  be  a  public-utility  holding 
company  as  defined  in  section  2(a)(7)  of 
the  Act  with  owTiership  of  two  public- 
utility  companies,  LG&E  and  Kentucky 
Utilities,  and  indirect  ownership, 
through  Kentucky  Utilities.of  20%  of 
one  other  pubUc-utility  company,  EEI. 
LG&E  states  that  following 
consummation  of  the  Transaction,  it 
will  be  entitled  to  an  exemption  from  all 
provisions  of  the  Act  except  section 
9(a)(2)  because  it  and  each  of  its  public- 
utility  subsidiaries  from  which  it 
derives  a  material  part  of  its  income  will 
be  predominantly  intrastate  in  character 
and  will  carry  on  their  utility  businesses 
substantially  within  the  state  of 
Kentucky.  5 


''  LGftE  states  that  LG&E  Energy  and  each  of  its 
material  public  utility  subsidiaries  will  be  Kentucky 
corporations  operating  primarily  in  Kentucky. 
Neither  OVEC  nor  IKEC  will  be  a  subsidiary  of 
LG&E  Energy  for  purposes  of  the  Act  following  the 
Transaction  because  LGiE  Energy's  total  indirect 
ownership  of  OVEC  will  be  only  7.4%.  Although 
EEI  will  be  a  subsidiary  of  LG&E  Energy  for 
purposes  of  the  Act  following  the  Transaction  and 
is  not  a  Kentucky  corporation,  LG&E  Energy  states 
that  EEI  will  not  be  a  material  public  utility 
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BL  Holding  Corp.  (70-9157) 

BL  Holding  Corp.  ("BL  Holding")  One 
MetroTech  Center,  Brooklyn,  New  York 
11201,  a  to-be- formed  New  York  public 
utility  holding  company  has  filed  an 
application  for  an  order  under  sections 
9(a)(2)  and  10  of  the  Act  authorizing  its 
proposed  acquisitions  of  KeySpan 
Energy  Corporation  ("KeySpan"),  a  New 
York  public  utility  holding  company 
claiming  an  exemption  from  registration 
under  section  3(a)(1)  under  rule  2  from 
ail  provisions  of  the  Act  except  section 
9(a)(2),  and  KeySpan's  wholly  owned 
gas  utility  subsidiary.  The  Brooklyn 
Union  Gas  Company  ("Brooklyn 
Union")"  and  Long  Island  Lighting 
Company  ("ULCO"),'  a  New  York 
electric  and  gas  public  utility  company 
and/or  certain  of  LILCO's  assets  as 
described  below.^  BL  Holding  also 
requests  an  order  under  section  3(a)(1) 
declaring  it  exempt  from  all  provisions 
of  the  Act  except  section  9(a)(2), 


subsidiary  of  LCkB  Energy  for  purposes  of  section 
3(a)(1).  KU  Energy  has  not  in  the  past  derived  a 
material  part  of  its  income  from  EEI  (less  than  3.5% 
in  each  of  the  last  three  years)  and,  on  a  pro  forma 
basis  following  the  Transaction,  EEI  will  constitute 
an  even  smaller  part  of  LGftE  Energy's  income  on 
a  percentage  basis. 

■Brooklyn  Union  distributes  natural  gas  at  retail 
in  the  Boroughs  of  Brooklyn  and  Stalen  Island  and 
tvro-thirds  of  the  Borough  of  Queens,  all  in  the  City 
of  New  York.  Brooklyn  Union's  service  territory  is 
approximately  187  square  miles.  The  population  of 
the  territory  served  is  approximately  four  million 
persons.  As  of  September  30. 1997.  Brooklyn  Union 
had  approximately  1.128  million  active  meters,  of 
which  approximately  1.09  million  were  residential. 

'  LILCO  supplies  electric  and  gas  service  in 
Nassau  and  Suffolk  Counties  on  Long  Island,  New 
York,  and  to  the  Rockaway  Peninsula  in  the 
Borough  of  Queens  in  the  City  of  New  York. 
ULCO's  service  territory  covers  an  area  of 
approximately  1,230  square  miles,  and  is 
contiguous  to  the  service  territory  of  Brooklyn 
Union.  The  popuiation  of  the  service  area  is 
approximately  2.7  million  persons,  including 
approximately  98,000  persons  who  reside  in  the 
Biiorough  of  Queens  within  the  City  of  New  York. 
LiLCO  serves  approximately  one  million  electric 
customers,  of  which  921,000  are  residential.  LILCO 
receives  approximately  49%  of  its  electric  revenues 
from  residential  customers,  48%  from  commercial/ 
industrial  customers  and  3%  from  sales  to  other 
utilities  and  public  authorities.  LILCO  also  serves 
approximately  460,000  gas  customers.  412,000  o^ 
which  are  residential,  accounting  for  61%  of  the  gas 
revenues,  with  the  balance  of  the  gas  revenues 
made  up  by  the  commercial/industrial  customers 
and  off-system  sales. 

"The  Amended  and  Restated  Agreement  and  Plan 
of  Exchange  and  Merger  dated  as  of  June  26.  1997 
was  originally  between  Brooklyn  Union  and  LILCO. 
On  September  29. 1997,  Brooklyn  Union  engaged  in 
a  binding  share  exchange  with  its  subsidiary 
KeySpan,  with  the  result  that  Brooklyn  Union 
became  a  wholly  owned  subsidiary  of  KeySpan. 
This  agreement  is  called  the  amended  by  the 
Amendment.  Assignment  and  Assumption 
Agreement  among  Brooklyn  Union.  LILCO  and 
KeySpan.  dated  as  of  September  29.  1997  and 
KeySpan  was  substituted  for  Brooklyn  Union  in  the 
original  agreement  "Exchange  and  Merger 
.^gteement." 


following  consummation  of  the 
proposea  transactions. 

BL  Holding  proposes  three  alternative 
transactions.  The  first  proposal,  defined 
as  the  "(Combination,"  involves  the 
acquisition  by  BL  Holding  of  all  of  the 
issued  and  outstanding  common  stock 
of  (1)  KeySpan  and  its  utility  subsidiary, 
Brooklyn  Union  and  (2)  LILCO. 

The  second  proposal,  or  "Modified 
Combination,"  involves  the  acquisition 
by  BL  Holding  of  the  issued  and 
outstanding  common  stock  of  KeySpan 
and  the  equity  interests  in  one  or  more 
to-be-formed  wholly  owned  subsidiaries 
("Transferee  Subsidiary").  The 
Transferee  Subsidiaries  will  acquire 
certain  assets  of  LILCO  ("Transferred 
Assets"),  if  a  proposed  merger  of  LILCO 
into  a  subsidiary  of  the  Long  Island 
Power  Authority  ("LIPA"),  a  corporate 
municipal  instrumentality  and  a 
political  subdivision  of  the  State  of  New 
York,  occurs.^ 

The  third  proposal,  "LIPA 
Transaction,"  involves  the  acquisition 
by  BL  Holding  of  the  equity  interests  of 
the  Transferee  Subsidiaries  and  the 
subsequent  transfer  of  the  Transferred 
Assets  without  giving  effect  to  the 
acquisition  of  the  common  stock  of 
KeySpan.  The  three  proposals,  the 
Combination,  the  Modified  Combination 
and  the  UPA  Transaction  are  referred  to 
collectively  as  the  "Transactions."  Any 
one  of  these  alternative  Transactions 
may  occur. 

The  Combination 

Under  the  Combination,  BL  Holding 
would  own  and,  through  LILCO  and 
Brooklyn  Union,  operate  the  existing  gas 
and  electric  utility  systems  owned  by 
LILCO  and  the  existing  gas  utility 
system  owned  by  Brooklyn  Union.  The 
Exchange  and  Merger  Agreement 
provides  that,  following  its  adoption  by 
the  shar^olders  of  both  LILCO  and 
Brooklyn  Union  (each  of  which 
occurred  on  August  7, 1997)  and  the 
satisfaction  or  waiver  of  the  other 
conditions  to  the  combination, 
including  obtaining  the  requisite 
regulatory  approvals,  the  outstanding 
shares  of  LILIIO  common  stock  ("LILCO 
Common  Stock")  will  be  exchanged  for 
newly  issued  shares  of  BL  Holding 


"BL  Holding.  LILCO.  LIPA,  and  to-be-formed 
subsidiary  of  LIPA  entered  into  an  Agreement  and 
Plan  of  Metier,  dated  as  of  June  26, 1997,  "UFA 
Agreement."  Under  the  LIPA  Agreement,  LIPA 
would  acquire  certain  assets  of  LILCO  through  a 
stock  transaction  including  the  electric 
transmission  and  distribution  system,  the  18% 
interest  in  the  Nine  Mile  Point  2  nuclear  power 
station  in  upstate  New  York  and  the  electric 
regulatory  assets  (as  well  as  certain  current  assets 
related  to  LILCO's  electric  business).  LIPA  would 
also  assume  certain  of  LILCO's  current  liabilities, 
long-term  debt  obligations  and  preferred  stock. 


common  stock,  par  value  $0.01  per 
share  ("BL  Common  Stock"),  in  a  share 
exchange  ("Share  Exchange").  In 
addition,  the  outstanding  shares  of 
KeySpan  common  stock  will  be 
converted  into  the  right  to  receive  newly 
issued  shares  of  BL  Common  Stock. 

Upon  the  consummation  of  the  Share 
Exchange,  each  issued  and  outstanding 
share  of  LILCO  Common  Stock,  other 
than  shares  held  by  dissenting 
shareholders,  will  be  exchanged  for 
0.803  shares  of  BL  Common  Stock. 
Thus,  BL  Holding  will  become  the 
owner  of  each  share  of  LILCO  Common 
Stock  and  each  share  of  LILCO  Common 
Stock  will  be  deemed  to  have  been 
exchanged  for  that  fraction  of  a  share  of 
BL  Common  Stock. 

In  addition,  each  issued  and 
outstanding  share  of  preferred  stock  of 
LILCO  will  be  unchanged  as  a  result  of 
the  Share  Exchange  and  will  remain 
outstanding  thereafter  provided  that  the 
transactions  contemplated  by  the  UFA 
Agreement  are  not  consummated. 

Upon  the  consummation  of  the 
Combination,  each  issued  and 
outstanding  share  of  KeySpan  common 
stock,  other  than  dissenting  shares,  will 
be  converted  into  the  right  to  receive 
one  share  of  BL  Common  Stock  and 
KeySpan  will  become  a  wholly  owned 
subsidiary  of  BL  Holding  ("KeySpan 
Merger"). 

The  Modified  Combination 

If  the  LIPA  Transaction  is 
consummated  before  or 
contemporaneously  with  the 
Combinatioa,  KeySpan  and  certain 
assets  of  LIUCO  will  be  combined  imder 
the  Modified  Combination.  Instead  of 
consummating  the  Share  Exchange,  the 
transactions  contemplated  by  the 
Exchange  and  Merger  Agreement  and 
the  LIPA  Agreement  will  be 
consummated  in  the  following  way. 

In  exchange  for  the  designated 
number  of  shares  of  BL  Common  Stock 
("Designated  Number")  and  up  to  $75 
million  face  amount  of  BL  Holding 
preferred  stock  ("Private  Placement 
Preferred  Stock"),  LILCO  will  transfer 
the  Transferred  Assets  to  the 
subsidiaries  of  BL  Holding,  as  KeySpan 
and  LILCO  direct.  The  Designated 
Number  will  be  the  number  of  shares  of 
BL  Common  Stock  representing  the  net 
fair  market  value  of  the  Transferred 
Assets,  as  will  be  determined  in  good 
faith  by  KeySpan  and  LILCO,  less  the 
face  amount  of  the  BL  Holding  preferred 
stock. 

LIPA  Sub  *°  will  merge  with  and  into 
LILCO  and  the  transactions 


'"Under  the  LIPA  Agreement,  LILCO  will  merge 
with  LIPA  Acquisition  Corporation,  a  New  York 
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contemplated  by  the  LIP  A  Agreement 
will  be  consummated.  The  cash  merger 
consideration  will  be  paid  to  an 
exchange  agent  as  agent  for  the  holders 
of  LILCO  Common  Stock  to  subscribe 
for  and  purchase  from  BL  Holding  a 
number  of  shares  of  BL  Common  Stock, 
which  number  of  shares,  when  added  to 
the  Designated  Number,  will  represent 
the  number  of  shares  of  LILCO  Common 
Stock  issued  and  outstanding 
immediately  prior  to  the  consummation 
of  the  KeySpan  Merger,  other  than 
LILCO  dissenting  shares,  multiplied  by 
0.880.  The  KeySpan  Merger  will  then  be 
consummated  promptly. 

Also  under  the  Modihed 
Combination,  BL  Holding  would  own 
and,  through  KeySpan  and  one  or  more 
Transferee  Subsidiaries,  operate  each  of 
the  existing  gas  utiHty  systems  as  well 
as  the  non-nuclear  generating  facilities 
currently  owned  by  LILCO  and,  through 
one  or  more  other  Transferee 
Subsidiaries,  would  provide  a 
comprehensive  set  of  operational  and 
management  services  to  LIPA  to  assist 
LIPA  in  the  operation  of  the  electric 
system  (which  would  continue  to  be 
owned  by  LILCO  as  a  wholly  owned 
subsidiary  of  LIPA). 

The  LIPA  Transaction 

Under  the  LIPA  Transaction,  BL 
Holding  would  own  and,  through  the 
Transferee  Subsidiaries,  operate  the  gas 
utility  system  and  non-nuclear 
generating  facilities  currently  owned  by 
LILCO  and  provide  electric  system 
operational  and  management  services  to 
LIPA. 

Before  the  closing  of  the  LIPA 
Transaction  ("LIPA  Closing"),  BL 
Holding  will  form  the  Transferee 
Subsidiaries  which  will  enter  into 
certain  agreements  in  connection  with 
the  LIPA  Transaction,  which  are 
referred  to  as  the  "Basic  Agreements." 
Under  the  Basic  Agreements,  one  or 
more  of  the  Transferee  Subsidiaries  will 
provide:  (1)  certain  management 
services  on  behalf  of  LIPA  with  respect 


corporation  to  be  formed  as  a  wholly  owned 
subsidiary  of  LIP.^  ("LIPA  Sub").  LIPA  Sub  will  be 
merged  with  and  into  LILCO.  which  will  be  the 
surviving  corporation,  for  aggregate  cash  merger 
consideration  of  $2.4975  billion  (subject  to 
adjustment).  LlLCO's  Series  AA  Preferred  Stock 
will  be  exchanged  for  Series  AA  preferred  stock  of 
BL  Holding  and  each  outstanding  share  of  the 
LILCO  Series  CC  Preferred  Stock.  Series  GG 
Preferred  Stock.  Series  QQ  Preferred  Stock  and 
Series  UU  Preferred  Stock  (except  for  shares  whose 
holders  perfect  their  rights  to  obtain  judicial 
appraisal)  will  be  canceled  and  converted  into  the 
right  to  receive  cash  in  the  applicable  amounts 
described  in  the  LIPA  Agreement.  Immediately 
prior  to  the  consummation  of  the  LIPA  Transaction. 
LILCO  will  transfer  to  BL  Holding,  or  one  or  more 
of  BL  Holding's  wholly  owned  subsidiaries,  a}\  of 
the  Transferred  Assets. 


to  the  operation  and  maintenance  of  the 
electric  transmission  and  distribution 
system  to  be  transferred  to  LIPA  as  part 
of  the  LIPA  Transaction;  (2)  electric 
capacity  and  energy  to  LIPA  from  the 
generating  plants  that  are  among  the 
Transferred  Assets;  and  (3)  energy 
management  services  to  purchase  fuel 
and  electric  capacity  and  energy  and 
manage  the  scheduling  and  sale  of 
electric  capacity  and  energy  on  behalf  of 
LIPA.  Certain  schedules  to  the  LIPA 
Agreement  set  out  the  principles  and 
procedures  to  be  used  to  decide  which 
LILCO  assets  and  properties  will  be  part 
of  the  Transferred  Assets  and  which 
will  remain  with  LILCO  as  a  subsidiary 
of  LIPA.  Generally,  the  Transferred 
Assets  will  consist  of  all  those  assets 
currently  owned  and  employed  by 
LILCO  in  the  conduct  of  its  gas 
distribution  business,  LlLCO's  non- 
nuclear  electric  generating  assets 
located  on  Long  Island,  and  certain 
common  assets  used  by  LILCO  in  the 
operation  and  management  of  LlLCO's 
existing  gas  distribution,  electric 
generation  and  electric  transmission  and 
distribution  system. 

Immediately  prior  to  the  LIPA 
Closing,  LILCO  will  transfer  the 
Transferred  Assets  to  the  Transferee 
Subsidiaries  in  exchange  for  the  (1) 
Designated  Number  of  shares  of  BL 
Common  Stock  and  (2)  Private 
Placement  Preferred  Stock.  LILCO  will 
be  obligated  to  sell  the  Private 
Placement  Preferred  Stock  immediately 
prior  to  the  LIPA  Closing.  It  is 
anticipated  that  the  Private  Placement 
Preferred  Stock  will:  (1)  have  a  final 
maturity  date  more  than  five  years  after 
the  LIPA  Closing;  (2)  be  nonvoting 
(except  as  a  result  of  BL  Holding's 
failure  to  pay  dividends  for  a  specified 
period  of  time);  (3)  be  nonconvertible: 
and  (4)  have  other  terms  and  conditions 
to  be  determined  at  the  time  of  sale. 

At  the  LIPA  Closing,  the  shares  of 
capital  stock  of  LILCO  will  be  treated  as 
follows: 

(1)  Common  and  preferred  shares  held  in 
treasury  will  be  canceled  and  retired. 
("Canceled  Shares"). 

(2)  Each  issued  and  outstanding  share  of 
LILCO  Common  Stock,  other  than  Canceled 
Shares  and  shares  of  LILCO  Corrmion  Stock 
held  by  any  dissenting  shareholder,  will  be 
canceled  and  converted  into  the  right  to 
receive:  (a)  an  amount  in  cash  equal  to  the 
cash  merger  consideration  divided  by  the 
number  of  shares  of  LILCO  Common  Stock 
outstanding;  and  (b)  a  pro  rata  distribution  of 
BL  Common  Stock  received  by  LILCO  in 
exchange  for  the  Transferred  Assets. 

(3)  Each  holder  of  shares  of  LILCO 
Common  Stock,  other  than  shares  held  by 
any  dissenting  sharesholders.  will  be  deemed 
to  have  appointed  an  exchange  agent  as  its 
agent  to  receive  the  cash  otherwise  due  the 


holder  and  to  use  the  cash  to  subscribe  for 
shares  of  BL  Common  Stock.  The  total 
number  of  shares  of  BL  Common  Stock 
distributable  to  holders  of  LILCO  Common 
Stock  in  respect  of  each  share  of  LILCO 
Common  Stock  will  include  the  numljer  of 
distributable  shares  of  BL  Common  Stock 
received  by  LILCO  in  exchange  for  the 
Transferred  Assets,  as  well  as  the  number  of 
shares  distributable  from  the  purchase  by  the 
exchange  agent  of  additional  shares  of  BL 
Common  Stock  out  of  the  cash  purchase 
price  and,  in  the  aggregate,  will  equal:  (a) 
0.880  shares  of  Company  Common  Stock  for 
each  share  of  LILCO  Common  Stock  (other 
than  the  dissenting  shares)  if  the 
Combination  is  consummated  concurrently 
with  the  LIPA  Transaction;  or  (b)  one  share 
of  BL  Common  Stock  for  each  share  of  LILCO 
Common  Stock  (other  than  the  dissenting 
shares]  if  the  Combination  is  not 
consummated  concurrently  with  the  LIPA 
Transaction. 

(4)  If  the  Combination  has  been 
consummated  prior  to  the  LIPA  Closing,  then 
(a)  no  shares  of  BL  Common  Stock  or  Private 
Placement  Preferred  Stock  will  be  delivered 
in  exchange  for  the  Transferred  Assets,  and 
BL  Holding  and/or  one  or  more  of  its 
subsidiaries,  as  the  holders  of  all  then 
outstanding  LILCO  Common  Stock,  will 
receive  all  of  the  cash  metier  consideration, 
and  (b)  an  additional  0.077  shares  of  BL 
Common  Stock  will  be  distributed  to  the 
record  holders  of  LILCO  Common  Stock  as  of 
the  effective  time  of  the  Combination  in 
respect  of  each  share  of  LILCO  Common 
Stock. 

(5)  Each  issued  and  outstanding  share  of 
Series  AA  Preferred  Stock  of  LILCO,  other 
than  Canceled  Shares  and  shares  of  the 
preferred  stock  held  by  any  dissenting 
shareholder,  will  he  canceled  and  converted 
into  the  right  to  receive  one  fully  paid  and 
nonassessable  share  of  preferred  stock  of  BL 
Holding  with  identical  rights  (including 
dividend  rates)  and  designations  to  the  Series 
AA  Preferred  Stock. 

(6)  Each  issued  and  outstanding  share  of 
LILCO  Preferred  Stock  that  is  subject  to 
optional  redemption  by  LILCO  at  or  before 
the  closing  date,  other  than  Canceled  Shares, 
will  be  redeemed  for  cash  by  LILCO  not  later 
than  the  closing  date  in  accordance  with  the 
tenms  applicable  to  the  shares. 

(7)  Each  issued  and  outstanding  share  of 
LILCO  Preferred  Stock,  other  than  Canceled    * 
Shares,  dissenting  Preferred  Shares,  shares  of 
Series  AA  Preferred  Stock  and  redeemable 
preferred  stock  (collectively,  "Non- 
redeemable  Preferred  Stock"),  will  be 
canceled  and  converted  into  the  right  to 
receive  cash  in  the  amount  of  the  sum  of  (a) 
the  Make-Whole  Amount,"  and  (b)  accrued 


'  The  Make-Whole  Amount  means,  with  respect 
to  the  shares,  an  amount  equa)  to  the  present  value 
of  (a)  the  face  or  liquidation  preference  amount  of 
the  share,  and  (b)  the  remaining  dividend  payments 
due  on  the  share  between  the  LIPA  closing  date  and 
the  applicable  redemption  date  computed  using  a 
discount  rate  equal  to  the  applicable  Fair  Market 
Rate  divided  by  0.95 

Fair  Market  Rate  is  defined  as  the  Generic 
General  Obligation  Fair  Market  Yield  for  Baa  rated 
Low/Medium  Coupon  General  Municipal 

Continued 
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but  unpaid  dividends  in  respect  of  the  sahres 
through  the  closing  date. 

The  amount  by  which  the  aggregate 
amount  payable  exceeds  100%  of  the 
aggregate  face  or  liquidation  preference 
amounts  for  all  shares  of  Non- 
redeemable  Preferred  Stock  shall  be 
paid  by  the  Company  to  LILCO 
promptly  after  the  LIPA  Closing.  The 
cash  merger  consideration  is  based  upon 
the  assumption  that  the  total  long-term 
indebtedness  of  LILCO  on  the  LIPA 
Closing  Date  will  not  exceed  $3,576 
billion  ("Retained  Debt  Amount"). 

The  Retained  Debt  Amount  will  be 
adjusted  based  upon  LILCO's  net  book 
value,  as  reflected  on  LILCO's  audited 
consolidated  balance  sheet  as  of  the 
date,  as  follows.  The  Retained  Debt 
Amount  will  be  either  (1)  increased  by 
the  amount,  if  any,  by  which  the  net 
book  value  of  the  Retained  Assets 
exceeds  $2.5008  billion  or  (2)  decreased 
by  the  amount,  if  any,  by  which  the  net 
book  value  of  the  Retained  Assets  is  less 
than  $2.5008  billion. 

As  of  the  LIPA  Closing  Date,  BL 
Holding  will,  and  will  cause  each  of  the 
Transferee  Subsidiaries  to,  execute  and 
deliver  promissory  notes  ("Promissory 
Notes")  on  the  following  terms:  (1)  The 
aggregate  principal  amount  will  be 
equal  to  the  excess,  if  any,  of  the 
indebtedness  of  LILCO  outstanding  on 
the  UPA  Closing  Date  over  the  Retained 
Debt  Amount;  and  (2)  The  rates  and 
maturities  will  correspond  to  each 
portion  of  debt  underlying  the 
indebtedness  of  LILCO  on  the  LIPA 
Closing  Date;  provided,  however,  that 
the  interest  and  principal  payment  dates 
will  be  adjusted  to  require  payment  by 
BL  Holding  30  days  prior  to  the 
corresponding  payment  dates  on  the 
underlying  debt. 

LILCO  currently  has  a  series  of  7.3% 
Debentures  due  July  15. 1999,  with  an 
approximate  aggregate  principal  amount 
currently  outstanding  of  $397  million, 
and  a  series  of  8.20%  Debentures  due 
March  15,  2023,  with  an  approximate 
aggregate  principal  amount  currently 
outstanding  of  $270  million.  Subject  to 
obtaining  all  required  consents,  BL 
Holding  will  assume  these  obligations 
as  of  the  LIPA  Closing  Date  under  an 
exchange  offer  to  be  registered  on  Form 
S-4  with  the  Commission. 


Obligations  at  the  lime  of  the  computation  as 
reported  on  Bloomberg,  with  a  maturity  most  neariv 
equal  to  the  period  between  cancellation  and  final 
redemption  of  the  series  of  Non-redeemable 
Preferred  Stock.  The  period  between  cancellation 
and  redemption  refers  to  the  period  between  the 
closing  date  of  the  UPA  Transaction  ("LIPA  Closing 
Dale"):  (a)  August  1.  2002.  with  respect  to  the  -Series 
CC  Preferred  Stock;  (b)  March  1,  1999.  with  respect 
to  the  Series  GG  Preferred  Stock:  (c)  May  1.  2001. 
with  respect  to  the  Series  QQ  Preferred  Stock;  and 
(d)  October  16.  2018.  with  respect  to  the  Series  UU 
Preferred  Slock. 


For  the  Commission,  by  the  Division  of 
Investment  .Management,  pursuant  to 
delegated  authority. 
lohathan  G.  Katz, 
Secretary. 
|FR  Doc.  98-6530  Filed  3-12-98;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IA-1705] 

Notice  of  Intention  to  Cancel 
Registrations  of  Certain  Investment 
Advisers 

March  9,  1998 

Notice  is  given  that  the  Securities  and 
Exchange  Commission  intends  to  issue 
orders,  pursuant  to  section  203(h)  of  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act"),  cancelling  the 
registrations  of  those  investment 
advisers  whose  names  appear  in  the 
attached  Appendix. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Saadeh,  Staff  Attorney,  at 
(202)  942-0650.  Task  Force  on 
Investment  Adviser  Regulation.  Division 
of  Investment  Management,  Stop  5-6, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549. 

Background 

On  October  11. 1996.  President 
Clinton  signed  into  law  the  National 
Securities  Markets  Improvement  Act  of 
1996  ("Improvement  Act").'  Title  III  of 
the  Improvement  Act.  the  Investment 
Advisers  Supervision  Coordination  Act 
("Coordination  Act"),  amended  the 
Advisers  Act  to  reallocate  federal  and 
state  responsibilities  for  the  regulation 
of  the  approximately  23,350  investment 
advisers  registered  with  the  Commission 
at  the  time  the  legislation  was  signed. 
Under  new  section  203A(a)  of  the 
Advisers  Act,^  an  investment  adviser 
that  is  regulated  or  required  to  be 
regulated  as  an  investment  adviser  in 
the  state  in  which  it  maintains  its 
principal  office  and  place  of  business  is 
prohibited  from  registering  with  the 
Commission  unless  the  adviser  (i)  has 
assets  under  management  of  not  less 
than  $25  million  (or  such  higher  amount 
as  the  Commission,  by  rule,  deems 
appropriate),  or  (ii)  is  an  adviser  to  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940.' 


The  Coordination  Act  also  amended 
section  203(h)  of  the  Advisers  Act  to 
authorize  the  Commission  to  cancel  the 
registration  of  any  investment  adviser 
that  no  longer  meets  the  criteria  for 
registration.*  As  amended,  section 
203(h)  provides,  in  pertinent  part,  that 
if  the  Commission  finds  that  any  person 
registered  with  the  Commission  as  an 
investment  adviser  is  no  longer  in 
existence,  is  not  engaged  in  business  as 
an  investment  adviser,  or  is  prohibited 
from  registering  as  an  investment 
adviser  under  section  203A.  the 
Commission  shall,  by  order,  cancel  the 
registration  of  such  person.  The 
Coordination  Act  became  effective  on 
July  8, 1997.S 

To  implement  the  division  of 
regulatory  responsibility  mandated  by 
the  Coordination  Act.  the  Commission 
adopted  Form  ADV-T.*  Form  ADV-T 
required  investment  advisers  to  declare 
by  July  8, 1997  whether  they  would 
continue  to  be  eligible  for  Commission 
registration  under  the  new  regulatory 
scheme.  For  advisers  that  indicated  that 
they  were  no  longer  eligible  for 
Commission  registration,  filing  of  Form 
ADV-T  served  as  such  advisers'  request 
for  withdrawal  firom  registration.'  In  the 
release  adopting  Form  ADV-T  and  other 
rules  to  implement  the  Coordination 
Act,  the  Commission  stated  that 
advisers  that  did  not  return  Form  ADV- 
T  would  be  subject  to  having  their 
registrations  cancelled  pursuant  to 
section  203(h).8 

In  May  1997,  the  Commission  mailed 
copies  of  Form  ADV-T  to  all  investment 
advisers  then  registered  with  the 
Commission .9  In  October  1997,  the 


'Pub  I..  No.  104-290.  110  Stat.  3416(1996) 
(codified  in  scattered  sections  of  the  United  States 
Code). 

M5U.S.C.  80b-3a(a). 

'The  Commission  was  given  authority  in  section 
203A(c)  of  ihe  Advisers  Act  to  exempt  investment 
advisers,  by  rule  or  order,  from  the  prohibition  on 


Commission  registration  if  the  prohibition  would  be 
"unfair,  a  burden  on  interstate  commerce,  or 
otherwise  inconsistent  with  the  purposes"  of 
section  203A.  15  U.S.C.  80b-3a(c).  Under  its 
authority,  the  Ccxnmission  adopted  rule  203A-2 
under  the  Advis«rs  Act,  which  permits  nationally 
recognized  stati^ical  rating  organizations  and 
certain  pension  consultants,  affiliated  investment 
advisers,  and  newly  formed  investment  advisers  to 
register  with  the  Commission  even  if  they  otherwise 
would  not  meet  the  criteria  for  registration  in 
section  203A(a).  17  CFR  275.203A-2. 

M5  U.S.C.  80b-3(h). 

'  See  section  308(a)  of  the  Coordination  Act.  The 
effective  date  of  the  Coordination  Act  was  originally 
April  9,  1997.  On  March  31.  1997,  President  Clinton 
signed  into  law  Pub.  L.  No.  105-8,  which 
postponed  the  effective  date  of  the  Coordination 
Act  to  July  8.  19«7.  See  111  Stat.  15  (1997). 

»  See  Rules  Implementing  Amendments  to  the 
Investment  Advisers  Act  of  1940,  Investment 
Advisers  Act  Release  No.  1633  (May  IS,  1997)  [62 
FR  28112  (May  22,  1997)]  ("Adopting  Release"). 

'See  rule  203A-5(c)  (17  CFR  275.203A-5(c)|; 
Instruction  6  to  Form  ADV-T. 

'See  Adopting  Release,  supra  note  .  at  text 
accompanying  notes  17  and  23.  The  instructions  to 
Form  ADV-T  contained  a  similar  statement.  See 
Instruction  1(0  to  Form  ADV-T. 

'The  Commission  mailed  the  Form  ADV-Ts  to 
the  address  provided  by  each  investment  adviser  on 
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Commission  mailed  additional  copies  of 
Form  ADV-T  to  the  5.426  advisers  that 
had  not  filed  Form  ADV-T, 
accompanied  by  a  letter  notifying  them 
that  they  must  file  Form  ADV-T  by 
December  15. 1997  or  their  investment 
adviser  registrations  with  the 
Commission  would  be  cancelled 
without  further  notice. 

As  of  February  20, 1998.  the  5,092 
Commission-registered  investment 
advisers  listed  in  the  Appendix  have  not 
filed  a  Form  ADV-T  with  the 
Commission.  Based  on  the  facts  above, 
the  Commission  finds  that  these 
registrants  are  no  longer  in  existence, 
are  not  engaged  in  business  as 
investment  advisers,  or  are  prohibited 
from  registering  as  investment  advisers 
under  section  203A.  Accordingly,  at  any 
time  after  April  30. 1998,  the 
Commission  may  issue  orders 
cancelling  the  registrations  of  any  or  all 
of  the  investment  advisers  listed  in  the 
Appendix. 

Any  investment  adviser  listed  in  the 
Appendix  that  has  previously  filed  a 
Form  ADV-T  with  the  Commission  and 
believes  its  name  has  been  included  in 
the  Appendix  in  error  must  make  a 
formal  written  objection  to  the 
cancellation  of  its  registration  prior  to 
April  30, 1998.  Written  objections  must 
be  mailed  to:  Investment  Adviser 
Cancellation  Objections,  Task  Force  on 
Investment  Adviser  Regulation,  Division 
of  Investment  Management,  Stop  5-6, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.;  Washington,  D.C. 
20549.  or  sent  via  facsimile  to  (202) 
942-9659.  Attention:  Investment 
Adviser  Cancellation  Objections. 
Written  objections  must  be  received  by 
the  Commission  by  April  30. 1998. 

Any  investment  adviser  listed  in  the 
Appendix  that  wishes  to  file  a  Form 
ADV-T  may  do  so  by  April  30, 1998. 
The  registrations  of  advisers  whose 
Form  ADV-Ts  are  received  by  the 
Commission  by  April  30, 1998  will  not 
be  cancelled. '0  Copies  of  Form  ADV-T 
may  be  obtained  by  contacting  the 
Commission's  Publication  Office  at 
(202)  942-4046. 

Dated:  March  9, 1998. 


By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

APPENDIX 

80132230    1ST  PRIORITY  PLANNING 

ASSOQATES  INC 
80139160     33  WALL  STREET  ASSET 

MANAGEMENT  INC 
80135556     833  FINANCL\L  ENTERPRISES 

INC 
80134874 
80131605 
80130671 

LTD 
80145319 
80152696 
80131102 


900  TRADING  INC 

A  B  ASESORES  BURSATILES  SA 

A&M  WINTON  ASSOCIATES 


AARON  SUSAN  SANDRA 
AB  INVESTMENT  ADVISERS 
ABACUS  FINANCL\L 
CONSULTANTS  LTD  L 
80149095    ABBE  FINANQAL  SERVICES 

INC 
80140402     ABEL  BEHNKE  CORP  /HI/ 
80139029    ABERDEEN  HNANCIAL  CORP 

/GA/ 
80128864     ABERDEEN  GOVERNMENT 

SECURITIES  CORP 
80126421     ABODEELY  GEORGE  S  V 
80137081     ABRAHAM  &  SONS  INC /IL/ 
80143390    ABRAMS  LITTLE  GILL 

TISHMAN  &  WITTY  PC 
80116102     ACA  PRUDENT  INVESTORS 

PLANNING  CO  /NJ 
801 38004    ACACL\  REALTY  ADVISORS 
•     INC 
80139660     ACADEMY  OF  MEDICAL 

ECONOMICS 
80137171     ACQ  WORLDWIDE  SA  DE  CV 

/MEXICO/ 
80126734    ACEBAL  INVESTMENT 

SERVICES  INC 
80138498    ACEVEDO  LOUIS  ANTHONY 
ACHETS  CORP 
ACHIEVEMENT  COUNSEL  INC 


ACKERMAN  GERALD  EDWARD 
ACKERS  ANDREW  FRANKLYN 
ACORN  FINANQAL  SERVICES 


their  Form  ADV.  These  addresses  were  assumed  to 
be  current,  as  investment  advisers  are  required  to 
update  Form  ADV  promptly  for  any  address 
changes.  See  Instruction  10  to  Form  ADV. 

'"The  registrations  of  investment  advisers  that 
indicate  on  Form  ADV-T  that  they  are  no  longer 
eligible  to  register  with  the  Conunission  will  be 
withdrawn. 


80127120 
80141307 

/NJ/ 
80143422 
80137112 
80119309 

INC 
80140302    ACORN  INVESTMENT 

MANAGEMENT  INC 
80133985    ACTIVE  FINANQAL  SERVICES 
80141308    ACTIVE  MANAGEMENT 

ADVISORS  INC  /NY/ 
80132047    ACU  nNANCL\L  SERVICES  INC 
80138142    ADAMS  GEOFFREY  PAUL  /TX/ 
80122110    ADAMS  INVESTMENT 

ADVISORS  INC 
80128832    ADAMS  INVESTMENT 

COUNSEL  CORP 
80133398    ADAMS  RICHARD  LEE 
80138346    ADAMS  RICHARD  VARIAN 
801 36317     ADAMS  SALVATORE  CHARLES 
80110651     ADAMY  JOSEPH  FRANCIS 
80124186    ADLER  COLEMAN  &  CO  INC 
80129184    ADLER  RICHARD  ALLEN 
80136087     ADMINISTRADORA  DE 

CAPITALES  SA 
80128255     ADORIAN  FINANCL\L  LTD 
801 34781     ADQ  INC  /M/^ 
80142539    ADS  &  CO  INC 
80127600     ADVANCE  ASSET 

MANAGEMENT  LTD 
801 351 50    ADVANCED  ADVISORY  GROUP 

INC  /MD/ 
80153282     ADVANCED  ADVISORY 

SERVICES  INC 


80145192    ADVANCED  FINANCIAL 

ADVISORS  INC 
801 3031 1     ADVANCED  IhJVESTMENT 

MANAGEMENT  INC/CT/ 
80138729     ADVANTAGE  ADVISORY  & 

INVESTMENT  MANAGEMENT  CO  INC 
80143921     ADVANTAGE  nNANCL\L  CORP 

/MN/ 
80146181     ADVANTAGE  RESEARCH  & 

TRADING  INC 
80151567    ADVENT  CAPITAL 

MANAGEMENT  PARTNERS  INC 
80144789     ADVISERV  CO 
80104911     ADVISOR 
80109089    ADVISORS  MUTUAL  SERVICE 

CENTER  INC  /Ml/ 
80151658    ADVISORY  ASSOCIATES  INC 
80132758    ADVISORY  HNANQAL 

ASSOQATES 
80146520    AEGIS  INVESTMENT  CO  INC 

/GA/ 
80141754     AEGIS  RESEARCH  & 

MANAGEMENT  INC  /NY/ 
801 34 1 85    AEGIS  SELECT  ASSET 

MANAGEMENT  CORP 
80143665    AFFIUATED  FINANCIAL 

GROUP  INC  /UT/ 
801 51 874    AFFIUATED  INVESTMENT 

ADVISORS  INC  /UT 
80129115    AFFIUATED  PLANNERS 

REALTY  INC 
80146875    AFFINA  BROKERAGE  SERVICES 

INC 
80153551     AFFINITY  INVESTMENT 

ADVISORS  INC 
80109917    AFFIRMATIVE  INVESTMENT 

MANAGEMENT  INC 
80139699     AHN  INTERNATIONAL 

MANAGEMENT  S  A  DE  C  V 
80136774    AFM  ADVISORY  SERVICES  INC 
80139943     AFM  INVESTMENTS  INC  /NJ/ 
80151383    AFZAL  IQBAL  OMAR 
80133122    AGINCOURT  INVESTMENT 

ADVISERS  INC 
80133749    AHART  WAYMON  ELDRIDGE 
80145986    AHLQUIST  RONALD  ALAN 

/MA/ 
80141005     AHMADI  HAMID  /CA/ 
80147901    AIFG  CONSULTANTS  LTD 
80150353     AIM  HNANCL^L  GROUP  INC 
80140984     AINSWORTH  MONEY 

MANAGEMENT  INC 
80141566     AJELLO  MICHAEL  C 
80151456     AKJENSEN  INC  /FL/ 
80132142    ALAMANA  ASSET 

MANAGEMENT  COUNSELS  INC 
80140512     ALBAYYA  HNANCIAL 

SERVICES  INC  /MI/ 
80147417     ALBERTSON  DARREN 

MATTHEW 
80139296    ALBRITTON  CAPITAL 

MANAGEMENT  CO  /GA/ 
80153501     ALCAR  CAPITAL  LLC 
80142526    ALCOM  MANAGEMENT  & 

BROKERAGE  INC 
80142521     ALCOM  MANAGEMENT  & 

BROKERAGE  INC  /AZ/ 
80131977     ALDERSON  MANAGEMENT  INC 
801 1 7868     ALDINGER  JOHN  STERN 
80117868    ALDINGER  JOHN  STERN 
801 16049     ALDRICH  EASTMAN  & 

WALTCH  INC 
801 38782     ALDRICH  EASTMAN  & 

WALTCH  L  P 
80136746     ALEXANDER  CUNNON 
80151516    ALEXANDER  JAMES  PETER 
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80130853 
80112923 

MARK 
80143758 

/MA/ 
80150017 
80141791 


ALEXANDER  JOHN  R 
ALFANDARY  ALEXANDER 

ALFORD  ASSOCIATES  INC 


ALFORD  R  L  &  CO  INC 
ALIGEN  INDEPENDENT 
LABORATORIES  INC  /VVY/ 
80146756    ALKER  ROBERT 
80132459     ALLEGHENY  ASSET 

MANAGEMENT  INC 
80153723     ALLEN  CAROL  MAY 

ALLEN  DANIEL  &  CO  PC/GA/ 
ALLEN  ELLIOTT  &  ALEXANDER 


80121990 
80128574 

INC 
80147657 
80135987 
80147460 
80119487 
80120829 
80151636 


ALLEN  GERALD  VINCENT 
ALLEN  lAMES  DALLAS 
ALLEN  JEFFREY  NELSON 
ALLEN  WILLIAM  CHARLES 
ALLEN  WILLIAM  VICTOR 
ALLIANCE  FUND 
MANAGEMENT  GROUP  LTD 

80133097     ALUED  COMPENSATION 
PLANNING  INC  /MI/ 

80122839     ALLIED  EQUITY  GROUP 

ALLOCATION  ASSOCIATES 
ALLY  CAPITAL  MANAGEMENT 


80142644 
80139416 

INC 
80145607 
80151345 


ALPERT  WILLIAM  BALFOUR 
ALPHA  ANALYTICAL 

ADVISORS  INC 
80141361     ALT AMIRA  CAPITAL  CORP 

/CA/ 
80150477    ALTERNATIVE  INVESTMENT 

ADVISORS  INC 
80121867     ALTSHULER  BENSON  MAYER 

ADV 
80124591 
80153873 
80142567 
80143369 


ALTSHULER  KENDALL  JAY 
ALTVEST  LTD 
AMAN  SIMON  JOHN  /NY/ 
AMBER  ASSET  MANAGEMENT 
CORP  /FL/ 
80133034     AMBROSE  JOHN  CHARLES 
AMERI  VEST  PLANNING  INC 
AMERICAN  ASSET  ADVISORS 
AMERICAN  ENTERPRISES  INC 


80129834 
80147617 
80146136 

/MA/ 
80151317     AMERICAN  EQUITY 

MANAGEMENT  GROUP  INC 
80131785     AMERICAN  EQUITY 

SECURITIES  OF  DELAWARE  INC 
80147540     AMERICAN  FINANCIAL 

CENTER  INC 
80129738     AMERICAN  FINANCIAL  CORP 

INTERNATIONAL  INC 
80142122     AMERICAN  FUND  ADVISORS 

INC  /CA/ 
80149244     AMERICAN  GBEX  CAPITAL 

MANAGEMENT  INC 
801 52833     AMERICAN  GROWTH  CAPITAL 

CORP  /NV/ 
80147638    AMERICAN  HERITAGE 

FINANCIAL  SERVICES  LTD 
80146207     AMERICAN  HERITAGE 

INVESTMENT  ADVISER  CORP 
80128010    AMERICAN  INVESTMENT 

ADVISORS  INC  /GA/ 
80118082     AMERICAN  PROPERTY 

MORTGAGE  INC  ADV 
80130203     AMERICAN  SECURITIES  & 

RESEARCH  CORP 
80139130     AMERICAN  SECURITIES  & 

RESEARCH  CORPORATION 
80146025     AMERICAN  WEALTH 

MANAGEMENT  INC 


80140333     AMERICAP  REALTY  GROUP 

/CA/ 
80140996     AMERIVET  DYMALLY 

SECURITIES  INC 
80131005     AMIC  ADVISERS  INC 
AMIC  INC 

AMIN  AL  HALEEM  MUSLIM 
AMP  FINANCIAL  PLANNERS 


80147094 
80138572 
80135378 

INC 
80144098 
80137700 
80139090 

INC 
80153733 
80139544 
80150881 
80128940 


AMPTON  INC  /NY/ 

AMRO  SECURITIES  INC  /NY/ 

AMT  CAPITAL  MANAGEMENT 


ANDERSEN  R  FINANCIAL  INC 
ANDERSEN  TERRY  WARD 
ANDERSON  BRIAN  WAYNE 
ANDERSON  BRIERLY  W  & 
ASSOCIATES  INC 
80147377     ANDERSON  CAPITAL  CORP 

ANDERSON  CHARLES  PATRICK 
ANDERSON  DONALD  KING 


80150937 
80141921 
/CA/ 
80123679 
80144586 
80143096 
80154363 
80142320 
80143595 


ANDERSON  FRANK  EDWARD 
ANDERSON  GARY  WILLIAM 
ANDERSON  JOHN  PATRICK 
ANDERSON  STEPHEN  JEFFERY 
ANDREWS  KYLE  CRAIG  /MI/ 
ANDREWS  MICHAEL 

ANTHONY  /PA/ 
80149410     ANDREWS  ROBERT  INC 
801 10487     ANDRON  MCNEIL  &  CO  INC 
80147658     ANDSARINC 
80147295     ANEJA  BHOLA  NATH 
80119102     ANGELES  INSTITUTIONAL 

ADVISORS  INC 
80148001     ANGELIC  ASSET 

MANAGEMENT  INC 
80118239     ANGELOCCI  RONALD  ERNEST 
80134120     ANSAR  CAPITAL 

MANAGEMENT  INC 
80128456     ANTELO  LOPEZ  LUIS 

FERNANDO 
80148236     ANTHONY  INVESTMENTS  LP 
80137459     ANTONUCCI  GARY  LOUIS 
80150285     APEIRON  CAPITAL 

MANAGEMENT  INC 
80145273     APEL  DANIEL  JOSEPH  /CA/ 
80151035     APEX  ASSET  MANAGEMENT 

CO 
80153980 
80150644 
80149487 
80152932 
80140006 
80133780 


APODACA  GROUP  LLC 
APOGEE  ASSOCIATES  LLC 
APOLITO  STEPHEN  C  LP 
APPLE  JAMES  TERRY 
APPLETON  MARLYS  MARIE 
APPLETREE  FINANCIAL 
SERVICES  INC 
80133715     APPLIED  CAPITAL  CONCEPTS 

INC 
80146732     APPLIED  DECISION  SERVICES  & 

CO  INC  /CA/ 
80133017     APPLIED  FINANCIAL 

MANAGEMENT  INC 
80134769     APPROVED  MANAGEMENT  INC 
80140303     APS  ADVISORY  SERVICES  INC 
80140658     APT  INVESTMENT 

MANAGEMENT  INC 
80150013     AQUEDUCT  ADVISERS  LLC 
80101415    AQUINO  MICHAEL  ANGELO 
80129475     ARAB  MALAYSIAN 

CONSULTANT  SDN  BHD 
80153390    ARCADIA  FINANCIAL  GROUP 

LLC 
80151247     ARDETH  HOLLO  & 

ASSOCIATES  INC 
80128471     ARDIS  THOMAS  JOHN 


80141868 
/TX/ 
80132434 
80133055 
80147500 
80143906 
80135522 
80138794 


ARDIZZONI  DENNIS  MICHAEL 


ARENSMAN  WAYNE  EARL 
ARENSON  PAUL  JOSEPH 
ARENZ  DON  L 

ARGENT  SECURITIES  INC  /GA/ 
ARI  EL  ADVISORS  INC 
ARIS  CAPITAL  MANAGEMENT 
INC  /CA/. 
801 4984  7     ARISTOCRAT  CAPITAL 

MANAGEMENT  LTD 
80117934     ARIZONA  GROUP  FINANCIAL 

PLANNING  INC 
80146900     ARIZONA  INVESTMENT 

ADVISORS  INC 
80139337    ARKA  FINANCIAL  SERVICES 

INC 
80135389     ARMANINO  ROBERT  CARL 

/CA/ 
80138386    ARMOUR  CAPITAL 

ASSOCIATES  INC 
80132581     ARMOUR  ROBERT  CLINE 
80147093     ARMSTRONG  CAPITAL 

MANAGEMENT  LTD 
80149430     ARNETTE  MACK  LUSTER 

ARNOLD  KASHYAP  &  CO  /MD/ 
ARON  EQUITY  INC 
ARRINGTON  CHARLIE  ROBERT 
ARROL  SECURITIES  INC 
ARROYO  CONRADO 
ARUNDEL  SECURITIES  INC 


AS  CAPITAL  MANAGEMENT 


80140878 
80130049 
80149745 
80117898 
80148434 
80120822 

/MD/ 
80136478 

INC 
80142335     ASA  FINANCIAL  PLANNING 

INC  /NY/ 
801 5461 9     ASCEND  CAPITAL 

MANAGEMENT  INC  /NJ/ 
80126237     ASF  INC 
801 14009    ASH  RICHARD  J  ASSOCIATE 

INC 
80150049 

LTD 
80152658 
80139364 
80131516 
80143827 


ASHLAR  FINANCIAL  GROUP 


ASHLEY  PATRICK  MICHAEL 
ASHOOH  ELIAS  E  INC 
ASHWORTH  ASSOCIATES  INC 
ASI  SECURITIES  INC 

/PHILIPPINES/ 
80151804     ASIAN  CAPITAL  ASSET 

MANAGEMENT  INC 
80135494     ASMAR  ALEJANDRO 

GUILLERMO 
80129891     ASPEN  FINANCIAL  SERVICES 

INC 
80130599     ASPETUCK  INVESTMENT 

MANAGEMENT  CORP 
80142901     ASSET  &  LIABILITY 

MANAGEMENT  SERVICES  INC 
80148898     ASSET  ADVISORS  INC  /TX/ 
80142634     ASSET  ADVISORY  CO  /CA/ 
801 1 5956    ASSET  ADVISORY  SERVICES 

INC  /NY/ 
80142069    ASSET  ALLOCATION 

ADVISERS  INC  /MN/ 
80147881     ASSET  ALLOCATION 

STRATEGIES  INC 
801 32533     ASSET  MANAGEMENT  & 

INSURANCE  CONSULTANTS  INC 
80122645     ASSET  MANAGEMENT 

ADVISORS  INC  /OH/ 
80130727     ASSET  MANAGEMENT 

ASSOQATES  /MO/ 
80118772    ASSET  MANAGEMENT  GROUP 

/NY/ 
80111444     ASSET  MANAGEMENT  INC /AZ 
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80139070     ASSET  MANAGEMENT 

•SERVICES  /TX/ 
80126776    ASSET  MANAGEMENT 

SYSTEMS  INC 
80140688    ASSET  MANAGEMENT 

SYSTEMS  INC  /NY/ 
80132754     ASSET  PLANNING  LTD 
80123116    ASSETMANAGEMENT  INC  /CT/ 
80130784     ASSOCIATED  PLANNING 

GROUP  OF  COMPANIES  INC 
80133965    ASSOCIATED  REAL  ESTATE 

ADVISORS  INC 
80124625     ASSOCIATES  IN  FINANCIAL 

PLANNING 
80121201     ATAP  FINANCIAL  SERVICES 

INC 
80147685    ATHENA  CAPITAL  CORP 
80144269    ATHENA  GLOBAL 

INVESTMENTS  LP  /CT/ 
80121557     ATHENE  CORONADO 

MANAGEMENT  CORP  ADV 
80128961     ATHERLY  LA  VERNE  FRANCIS 
80135962    ATHERTON  REAL  ESTATE 

ADVISORS  INC 
80136526    ATLANTA  CAPITAL 

MANAGEMENT  CO  /GA/ 
80152179    ATLANTA  CAPITAL 

MANAGEMENT  CO  L  L  C 
801 1 8349     ATLANTIC  ASSET 

MANAGEMENT  INC 
80149370    ATLANTIC  FINANCIAL  GROUP 

INC  /NJ/ 
80152914    ATLAS  ASSET  MANAGEMENT 

INC 
80134881     ATLAS  INVESTMENT 

ADVISORS 
80147869     ATLASHEAD  INC 
80147092     ATM  FINANCIAL  GROUP  INC 
80142316    AUDUBON  ASSET 

MANAGEMENT  INC  /LA/ 
80138164     AUGUST  INVESTMENT 

MANAGEMENT  INC 
801 501 81     AUGUSTUS  ENTERPRISES  INC 
80149129     AUSTEN  GOODWIN  INC 
80114424     AUSTIN  CHARTISTS  INC 
80149592     /^XA  ASSET  MANAGEMENT 

PARTENAIRES 
80149594     AXIOMETRICS  INC 
80122334     AYALA  ISAAC 
801 1 3398     A YRES  JAMES  H  INVESTMENT 

CONSULTANT 
80151721     AZZARA  ROBERT  C 
80127614     B  &  M  CAPITAL  CORP 
80138457     B  T  ASSOCIATES  INC 
80137979    B&B  PROPERTY  INVESTMENT 

DEVELOPMENT  &  MGMT  CO  INC  /CA/ 
80125008    BA  GROUP  INC 
BACA  INC 

BACCAM  OAl  DAN  QUANG 
BACCUS  MELINDA  DIANE 
BACKOFF  JAMES  STUART 
BADURIA  MICHAEL  DANIEL 
BAGGE  RONN  R  INC 
BAGNARDI  ALBERT  VICTOR 


80129188 
80154125 
80148541 
80143466 
80140154 
80136417 
80145381 
/MA/ 
80125111 
80140106 
80150188 
80151864 


BAIKIE  &  ALCANTARA  INC 
BAILEY  ERNEST  LAWRENCE  III 
BAIN  DAVID  WILLIAM 
BAIRD  CAPITAL 
MANAGEMENT  LLC 
80145193    BAKER  BRIAN  COURTNEY 
801 32678     BAKER  DONALD  DAVID 
80123164    BAKER  JOEL  R  INC 
80129065    BAKER  JOHN  A 
80133980     BAKER  MARC  LEE 
80152933    BAKER  WILTON  WADE       . 


80131702     BALAZIK  JOSEPH  CONRAD  JR 
80152807     BALDINGER  PRASAD 

FINANCIAL  ADVISORS  INC 
80137005     BALLANTINE  ASSET 

MANAGEMENT  /VT/ 
80154430     BALLEN  HOWARD  LEON 
80142940     BALLIN  MICHAEL  SETH  /NY/ 
80128606     BALSTON  EDELTRAUDE 

HERMINE 
80153569     BAMCOINC/NY/ 
80151162     BANCAL  INVESTMENT 

SERVICES  INC 
80131511     BANCO  ICATUSA 
80128979    BANKERS  SYSTEMS  INC 
80145647     BANNER  GARY  SPENCER 
80131913     BANQUE  WORMS 

MANAGEMENT  CORP 
80145420    BANTAM  MANAGEMENT  INC 
BARABAN  SECURITIES  INC 
BARAJAS  LOUIS 
BARBANEL  JERRY  FRED 
BARBANELL  &  ASSOCIATES 


80143523 
80137654 
80125435 
80124140 

LTD 
80136591 
80134674 
80118863 
80142003 
80152155 
80115646 
80139031 
80138778 
80135033 
80136812 

/CA/ 
80140912 
80142899 
80151503 

JR 
80142449 
80142337 
80115516 

JR 
80141870 

/NY/ 
80142243 
80148861 
80142850 
80150239 


BARBETTA  JOSEPH  ANTHONY 
BARCLAY  GROUP  INC 
BARCLAY  TEAM  INC 
BARD  HARRY  /CA/ 
BARGER  ROBERT  VINCENT 
BARING  ADVISORS  INC  /NY/ 
BARKATE  ANTHONY  HAROLD 
BARKER  GREGORY  WAYNE 
BARKER  PAUL  EDWARD 
BARKYOUMB  WILLIAM  LOUIS 

BARLEBEN  RAYMOND  JOHN 
BARNES  ALLIANCE  INC 
BARNES  CHARLES  BENJAMIN 

BARNES  HARRY  MARVIN  JR 
BARNETT  LESLIE  MARC  /CA/ 
BARNEY  WILLIAM  RAYMOND 

BARONE  EDWARD  FRANCIS 


BARR  GEORGE  BORIS  /PA/ 
BARR  RIVER  GROUP 
BARRE  HENRI  LOUIS 
BARREIRO  SCUDDER  & 

STEVENS 
80126620     BARRETT  PATRICK  J  & 

ASSOCIATES  LTD 
80142212     BARRINGTON  INVESTMENT 

GROUP  INC  /IL/ 
80125557     BARRONS  JAMES  ROBERT 
80147425     BARROW  STREET  RESEARCH 

INC 
80144267 
80154222 
80132514 
80147713 
80128948 
80139163 
80149664 
80120297 
80129219 


BARRY  JOHN  ALOYSIUS  /FL/ 
BARSANO  EDWARD  JOSEPH 
BARTELS  BRIAN  DESMOND 
BARTHELS  ROBERT  PAUL 
BARTHMAIER  JAMES  EUGENE 
BARTLETT  STEPHEN  JAMES 
BARTON  PETER  WILDEY 
BASOM  FRED  VERNOR  ADV 
BATALION  INVESTOR 
SERVICES  INC 

80148979     BATES  FINANCL\L  SERVICES 
INC 

80150759     BAU  ANNETTE  MARION 

80154038     BAUER  CAPITAL 
MANAGEMENT 

80121751     BAUER  HAROLD  GARRISON  JR 

80133116     BAUER  LEO 

80122195    BAVERO  FINANCIAL  SERVICES 

80153199     BAXTER  BANKS  &  SMITH  LTD 

80121150    BAY  COLONY  LTD 


80148497     BAY  DONALD  MAXWELL 
80126222     BAYBANKS  INVESTMENT 

MANAGEMENT  INC 
80145558     BAYNE  JAMES  ROBERT 
80118853     BAYST ATE  INVESTMENT 

ADVISORS  INC 
80113974     BAYUK  ANNE  MARIE 

BAYUK  DENNIS  JOHN 

BAYUK  LINDA  ELIZABETH 

BAZAN  GUY 

BAZZLE  KENNETH  LEE 

BBC  FINANCIAL  PLANNING 
SERVICES  INC  /IL/ 
80143104     BCF  CAPITAL  ADVISORS  INC 

BDK  ASSOCIATES  INC 

BEACONCAP  INC 

BEAM  HENRY  HERRINGTON 

BEASLEY  DENNIS  LEE 

BEATIE  WILLIAM  EDWARD 

BEATTY  CAPITAL 
MANAGEMENT  INC 
80152464     BEATTY  HUGH  BRIAN 
80133727     BEAVERS  GARY  LEE 
80108893     BECHARD  PAUL  FRANCIS 
80141751     BECK  INVESTMENT  ADVISORY 

INC  /OK/ 
80142085     BECK  JAMES  FRANKLIN  /TX/ 

BECKER  JESSE  ELI 

BECKER-WEIDMAN  ARTHUR 


80113138 
80113382 
80142804 
80120314 
80137221 


80130981 
80143953 
80129725 
80153422 
80148026 
80134320 


80150112 
80151038 

ALAN 
80118269 
80144187 

/CA/ 
80145430 
80146269 
80136167 
80126007 
80150828 
80125751 
80151657 


BECKMAN  MARVIN  LEROY 
BECNEL  MAURICE  EMMETT 


BEEBE  THOMAS  STEWART 
BEECHTREE  CAPITAL  INC  /NY/ 
BEER  JEFFERY  SINCLAIR 
BEERS  &  CO  INC 
BEH  ADVISORY  GROUP  INC 
BEHAR  NORMAN 
BEHREN  FINANCIAL 
STRATEGIES  INC 
80135896    BELANGER  &  CO  PC /M/W 
80122161     BELARMINO  FRANCASIO 

INTUD 
80120708    BELEN  REGOLO  CAUSEN 
80150926     BELFORD  PARTNERS  INC 
80147882     BELKIN  LTD 
801 25824     BELL  I  A  FIN ANCL\L  & 

ECONOMIC  PLANNING  INC 
80149998     BELL  JAMES  GLEN 
80144071     BELL  THOMAS  WILLIAM  /NY/ 
80154106    BELMONTE  BRADLEY 

STEPHEN 
80142303     BELMONTE  FRANK  RICHARD  / 
80117593     BELSEN  GETTY  INC 
80154012     BELTRAN  FRANK  GAMMANIEL 
80129528    BENCHMARK  ADVISORY 

SERVICES  LTD 
80134640    BENCHMARK  INTERNATIONAL 

INVESTMENT  CORP 
80144901     BENDER  GREGORY 

CHRISTOPHER  /KS/ 
80134952     BENDETOVrrCH  RUTH  /NY/ 
80140549     BENEFIT  &  INVESTMENT 

CONCEPTS  INC 
801 33690    BENEFIT  ALTERNATIVES  INC 

BENEFIT  PLAN  SECURITIES  INC 
BENEFIT  PROFESSIONALS  LTD 


80120324 
80145675 
/VA/ 
80136188 
80126440 


BENINGHOF  JOSEPH  MICHAEL 
BENNETT  &  KAHNWEILER 
REALTY  ADVISORS  INC 
80147273     BENNETT  JAMES  EDWARD 
801 37055     BENNETT  MICHELE  CLEMENTS 
80120745     BENSON  ASSOCIATES  INC  ADV 
80142174     BENT  TREE  GROUP  INC /NC/ 
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80144440    BENTLEY  FRANK  ARTHUR 
80130464     BENZ  ROGER  HAROLD 
80145175     BERG  INVESTMENT 

MANAGEMENT  CORP 
80140597     BERG  JEROME  BERNARD 
801 531 34     BERG  MICHAEL  EUGENE 
80150798    BERGSMA  ERIC  ROSS 
80133370    BERGTHOLD  DONALD  EUGENE 
80148114     BERKELEY  INVESTMENTS  INC 
80143885    BERKSHIRE  INVESTMENT 

ADVISORS  LP  /MA/ 
801 38505     BERM AN  HENRY  S  /IN/ 
BERNARD  JAMES  A 
BERNARDO  JOSEPH 
BERNSTEIN  STANLEY  LLOYD 
BERRY  TOMS  &  ASSOCIATES 
BERTOT  PETER  GARCIA 
BERTRAM  WILLIAM  KEITH 
BERUBE  JOHN  SCOTT 
BEST  ADVICE  CORP 
BETBADAL  VICTOR  ELIA 
BETER  ALEXANDER  MATHIAS 


80115238 

8013884P 

80150612 

80124005 

80154476 

80143192 

80120455 

80149038 

80135866 

80141511 
/MD/ 

801 4 1 1 1 3    BETER  JOSEE  MARIE 
ELIZABETH 

60110012     BETHANIS  CONSTANTINE 
JAMES 

80116502    BETTINGER  &  LEECH  INC 
BEVANS  THOMAS  REED 
BEVER  GLENN  WAYNE 
BEVINGTON  RICHARD  CARL 
BFM  ASSET  MANAGEMENT 


80122777 
80150129 
80128562 
80132545 

INC 
80147868 
80137629 

SA 
80132483 
80119306 
80152906 


BFM  INC 

BGP  ADVISORY  INVESTMENT 


BIANCO  PETER  JOSEPH 
BICKEL  HENRY  JOSEPH  ADV 
BIGELOW  ASSET 
MANAGEMENT  LLC 
80146543     BILIS  JOHN  /FL/ 
80149509    BILTMORE  ADVISORS  INC 
80125018     BINGHAM  OSBORN  & 

SCARBOROUGH 
80144625     BINN  EVAN  LEONARD 
80142595     BIRAM  GEORGE  ANTHONY 

/WA/ 
80128525     BIRCHTREE  FINANCIAL 

ADVISORS  INC 
80136977     BIRD  CHRISTINE  INC  CFP  /GA/ 
80149355     BIRD  STEPHEN  VANCE 
80125270     BISCEGLIA  GROUP  INC 
80123979     BISHIN  JANE  SHARLEE 
80119194     BISHOP  ROBERT  MICHAEL 
80136111     BISHOP  SAXONY  CORP 
80128755    BISHOP  TERRY  MELVIN 
80130233     BISSONETTE  THOMAS 

EDWARD 
80138354     BJT  ASSOCIATES  GROUP  INC 
BLA  ADVISORS  INC 
BLACK  DAVID  EUGENE 
BLACK  DOG  INVESTMENTS 


80139643 
80142680 
80128311 

INC 
80146179 
80146590 

/SC/ 
80134639 
80132206 

INC 
80136920 
80137663 
80126366 
80133588 
80146254 
BOl 28824 
80120353 


BLACK  MICHAEL  ROBERT 
BLACK  RIVER  CAPITAL  INC 

BLACK  SHERRY  JOE 
BLACK  WATCH  FINANCIAL 

BLACK  WILLIAM  ARCHIBALD 
BLACKWELL  BANKS  /AR/ 
BLAKE  CHARLES  MOWRY  JR 
BLAN  SANTITO  BALTAZAR 
BLANCHE  LEE  M  ICVI 
BLANCHET  ROBERT  DAVID 
BLANEXD  PB  &  CO  INC 


80152684 
80127633 
80146871 
80137346 
80130060 

PA 
80147475 
80127709 
80153283 
80138409 
80132851 


BLANDO  PROCULO  BRINGAS 
BLATT  BARRY  CHARLES 
BLEEDEN  ANDREW  MARC 
BLEKICKI  RONALD  JAMES 
BLOCK  CHARLES  SEYMOUR/ 


BLOHM  HELEN 
BLOOM  RICHARD  J 
BLOOMBERG  ASSOCIATES  INC 
BLOSSOM  CHARLES  ALAN 
BLUE  CHIP  CAPITAL 
MANAGEMENT  INC 
80142021     BLUE  PAGE  PUBLISHING  INC 

/IL/ 
80121213    BLUTSTEIN  ASSOCIATES  LTD 
80122608    BLYTH  &  DONOVAN 

PARTNERS 
80126549    BOARDMAN  ARTHUR 

GRAHAM 
80128599    BOBAL  MICHAEL  JOHN  JR 
80119915    BOBBE  MYRON 
80145045    BODOW  SUE  LANDESMAN 
80127736    BODZIN  GEBEL  &  CO  INC 
80147871    BOGER  LIONEL  HOLT 
80133614     BOGGS  KEITH  S  INC 
80144666     BOLDEN  ASSET 

MANAGEMENT  /OH/ 
80122734     BOLE  BEVERLEY  ANN 
80145194     BOLIN  SCOTT  HAMILTON 
80120696    BOMBERA  BENEDICT 

BERNARD 
80137399    BOMGREN  WALTER  ROY /MN/ 
BOND  MICHAEL  THOMAS 
BONDURANT  EVERETT  HARRY 


80139377 
80125324 

JR 
80142783 

/CA/ 
80131162 

LUKE 
80152560 
80116100 
80138235 


BONECK  CHARLES  OSCAR  JR 
BONIN  JOSEPH  STECKLER 


BONSHAW  ADVISORS  INC 
BOOTH  WILLARD  CLAUDE 
BOOTHE  ASSET 
MANAGEMENT  INC 
801 26929     BORRIS  KURT  JOHN 
80149401     BOSCHEN  FINANCIAL  INC 
80127729     BOSSOLA  ANTOINETTE 
80116346    BOSTIAN  RESEARCH 

ASSOCIATES  INC 
80127440    BOSTON  INTERNATIONAL 

FINANCE  CORP 
80133427     BOTNICK  ASHLEY  HOWARD 
80126797     BOTTOM  LINE  INC 
80118714    BOURGON  ROSEMARY 
801 16861     BOURNE  MARK  HOWARD 
801 38952     BOVE  RICHARD  XA VIER  SR 
80143722     BOVEY  DON  VICTOR 
80141583     BOWE  JACQUELINE  ANN /NY/ 
80126551     BOWEN  GROUP  INC 
80135367     BOVVER  ASSET  MGMT  CORP 
80132265     BOYD  FINANCIAL  PLANNING 

SERVICES  INC  /MA/ 
80114333    BOYD  JOHN  Kill 

BOYLE  WALTER  OTT 
BOYLE  WILLIAM  J  /NJ/ 
BOYLE  WILLIAM  JAMES 
BP  ENTERPRISES  INC 
BRAATEN  ARTHUR  PETER  /FL/ 
BRADFORD  DAVID  LYONS 
BRADFORD  J  C  &  CO 
BRADLEY  &  BOHANNON  INC 


80111552 
80133010 
80114734 
80125280 
80143828 
80128613 
80113028 
80146262 
/FL/ 
80142645 
80127306 
80148377 


BRADLEY  CLIFTON  BLAIR 
BRADWELL  MIDWEST  LTD  /IL/ 
BRAHMANDAM  KRISHNA 
MURALI 
80133119    BRANCH  T  A  ASSOCIATES  INC 


80104399    BRANDON  &  CO 
80144074    BRANDSTATTER  JOHN 

RICHARD  /MI/ 
80121576    BRANDYWINE  INVESTORS  INC 

ADV 
80148625     BRANTLEY  CAPITAL 

MANAGEMENT  INC 
80135552    BRATTON  HENRY  WILLIAM 
80143826     BRAUN  CAPITAL  SERVICES  INC 

/NY/ 
80145398     BRECEK  &  YOUNG  HNANCIAL 

SERVICES  GROUP  INC 
80134344    BREEN  JAMES  WILLIAM 
80147095     BREGER  MARTIN  LEROY 
80122938     BRENNAN  DAVID  MICHAEL 
80149755    BRENNAN  JAMES  FREDERICK 
80131053    BREWER  MELVIN  CHARLES 
801 53056     BRIGH AM  DAVID  ELMER 
80130963    BRILL  STUART 
80149330    BRISTOW  GLENN 
801 34858    BROAD  &  WALL  ASSET 

MANAGEMENT  INC 
80154000    BROCK  CAPITAL 

MANAGEMENT  INC 
80121964     BROCK  MARY  STONE 
80127658     BROCKELBANK  THOMAS 

ATTWOOD 
80149796    BROCKMAN  DANIEL 

BRODIE  FREDERICK  PETER 
BRODSKY  MICHAEL  SCOTT 
BRODY  ALBERT 
BRODY  CLIFFORD  LLOYD 
BROE  PATRICK  DENNIS 
BROKERS  EDGE  INC 
BRONSTEIN  RICHARD  SCOTT 
BRONTE  RONALD  ALAN 
BROOKFIELD  WUNDERUCH 


80134292 
80143348 
80126330 
80150896 
80135850 
80133568 
80150219 
80146447 
80148598 

INC 
80134793 
80139535 
80145110 
80135891 
80141306 

/DE/ 
80136219 
80145109 
80143097 

INC 
80132939 
80125347 


BROOKS  CHRISTIAAN  ARTHUR 
BROOKS  TED  ALAN  CPA 
BROSKA  DENNIS  /CA/ 
BROUS  H  D  ADVISORS  INC 
BROUSSARD  &  DOUGLAS  INC 

BROUSSARD  CHERYL  DENISE 
BROUSSARD  JERRY  JAMES  /LA/ 
BROWER  INSURANCE  AGENCY 


BROWN  CALVIN  JONES 
BROWN  CAPITAL 
MANAGEMENT  INC  /CA/ 
80120105    BROWN  CECIL  DEMORRIS  JR 
BROWN  DONALD  HOWARD 
BROWN  FLORENCE  EVELYN 
BROWN  GREGORY  MILLARD 


80122726 
80138366 
80143242 
/GA/ 
80130103 
80141634 
80149206 
80126333 
80125207 
80149670 
80127284 
80142960 
80129905 
80110271 
80134760 
80126866 
80149630 
80148089 
80146400 


BROWN  JOHN  LEO 
BROWN  JR  DOYLE  RHEA  /MO/ 
BROWN  MICHAEL  CRONIN 
BROWN  MICHAEL  W 
BROWN  RICHARD  LAWRENCE 
BROWN  THOMAS  WALTER 
BROWN  VERNON  J 
BROWN  W  H  &  CO  INC 
BROWNE  BRIAN 
BROWNE  HARRY 
BROYLES  &  ASSOCIATES  INC 
BRUCE  DAVID  &  CO 
BRUDERMAN  M  J  &  CO  INC 
BRUINSMA  GARETT  DALE 
BRUNING  ROBERT  MACKENZIE 
III  /CO/  . 
80140336    BRUNS  BRUCE  LOUIS  /PA/ 
80138215    BRYAN  DAVID  EUGENE 
80115536     BRYANT  CONAN  WILSON  & 
ASSOCIATES  INC 
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80154021 
80137655 
80149305 
80132717 
80148359 
80149391 
80137694 
80137953 
/CA/ 
80147804 
80128118 
80133375 
80146162 
80148673 
80146037 
80135967 
80134182 
80142965 
80136435 


BRYANT  GROUP  LLC 
BRYNfER  MAURICE  CLAIR 
BRYSON  GREGORY  MICHAEL 
BT  FORECAST 
BUCHANAN  KEITH  WAYNE 
BUCK  LESUE  SIMPSON 
BUCKLEY  BERNARD  JAMES  /IL/ 
BUCKMAN  WAYNE  THOMAS 


BUCKSHADOW  CORP 
BUDNY  KENNETH  J 
BUIE  EUSSA  PAUUNE 
BUJOK  KAREL 
BUMBALO  ANTHONY 
BUONO  THOMAS  /NY/ 
BURACK  SEYMOUR  SHELDON 
BURCHAM  JAMES  SAMUEL  JR 
BURCHETT  KEVIN  TODD 
BURDELL  WILLL\M 
MANAGEMENT  CO 
80122319    BURDICK  D  LAWRENCE 
80149635    BURGER  CAPITAL 

MANAGEMENT  INC 
80154025    BURGER  GARY  DEWm 
80139666    BURGER  MARTIN  EDWARD 
80131 707    BURGER  MATTHEW  JOHN 
80122398    BURKE]  B&  CO 
80151280    BURKE  RICHARD  MICHAEL 
80114030    BURKHARDT  GREGORY 

CHARLES 
80150159    BURKLY  PETER  JOHN 
80150693    BURLESON  FINANCL\L 

STRATEGIES  INC 
80153326    BURNETT  WILUAM  JOSEPH 
80118175    BURNS  FRY  INC /NY/ 
80132838    BURNS  LEO  GERALD 
80147605    BURNSIDE  DANIEL  JAMES 
80136217    BURNSTEIN  SHAWN  MICHAEL 
80140454    BURR  WALTER  JEFFREY 
80132507    BURROUGHS  CAPITAL 

MANAGEMENT  INC  /NY/ 
80154207    BURSON  ROBERT  THOMAS 
BURT  FREDERIC  HEWITT 
BURTON  ASSOCIATES  LTD 
BURTON  TIMOTHY  HUDSON 


80132352 
80102833 
80142127 

mu 

80134063 
80125841 
80139680 
80145406 


BURTON  WALTER  LEE 
BUSADA  SAMUEL  GEORGE 
BUSH  DONALD  GLENN  U 
BUSINESS  &  ESTATE 
PLANNING  SERVICES  INC/L\ 

80138323     BUSINESS  ARENA  INC 

80120339    BUSINESS  RESEARCH  CORP 
ADV 

80130855 

80144742 

80136986 

80144216 
/WV/ 

80134093 

80144070 

80133591 

80142589 

80109780 

80126511 

80136648 

80133637 

80146808 

JR 
80126128 
80124756 

/OH/ 
80140874 
80138587 


BUTCHER  TAX  SERVICES  LTD 
BUTLER  &  CO  INC 
BUTLER  JAMES  LANCE  /MS/ 
BUTTONWOOD  REPORT  LTD 

BYRD  RALPH  E 

BYRNE  JOSEPH  LEO  /KS/ 

BYSZKO  ANTONIO  FEDOR 

BYZICK  NEIL  ROBERT 

C4L  SECURITIES  CORP 

CA  STRATEGIES  INC 

CABELLO  GARY  ALLEN 

CAD  FINANQAL  SERVICES  INC 

CAFFERKY  ANDREW  EMMETT 

CAHILL  TERRENCE  STEPHEN 
CALDEIRA  MARY  KATHRYN 


80119130 
80129294 
80139691 
80149440 
80129213 
80133218 
80152622 
80139233 


CALDWELL  MICHAEL  WILLIAM 
CALDWELL  WILLL\M  T  & 
ASSOCL\TES  INC 
80132332    CALIBER  ASSOCIATES  INC 


80111396    CALIFORNIA  WESTERN 
STATES  LIFE  INSURANCE  CO  /CA/ 

80149852  CALLAHAN  CHARLES 
WILLIAM  SR 

80149853  CALLAHAN  PAUL  RICHARD 
80143077     CALLAN  LAURENCE  BERNARD 

/HI/ 
80110242    CALLARD  MADDEN  & 

ASSOCIATES  INC  ADV 
80124951     CALNEVARl  CAPITAL 

MANAGEMENT  INC 
80129560    CAMBRIDGE  FINANCIAL 

MANAGEMENT  INC 
80147467    CAMBRIDGE  FINANCIAL 

SERVICES  CORP /NY/ 
80121040    CAMBRIDGE  REALTY  CAPITAL 

LTD 
80152818    CAMERON  BRL\N  AGENCY  ?NC 
80143112     CAMERON  CAPIT/U. 

MANAGEMENT  INC  /CA/ 
80130798    CAMERON  MARY  CLAUDL\ 
CAMMAROTA  MICHAEL  C 
CAMP  H  L  &  CO  INC 
CAMPA  J  D  &  ASSOQATES  INC 
CAMPBELL  BRIAN  DAVID 
CAMPBELL  DEAN  GEORGE 
CAMPBELL  JAMES  ROY 
CAMPBELL  JANET  LOUISE  /CA/ 
CAMPBELL  PLANNING 

ASSCOATES  INC  /GA/ 
80136423     CAMPBELL  RANDY  LYNN 
80143520    CAMPBELL  ROBERT  GERARD 
80123746    CAMPBELL  RONALD  JOHN 
80143580    CANAV AN  BRENDAN 

CONNOLLY 
80110769    CANA VEST  HOUSE  INC  ADV 
CANE  JOHN  ANTHONY  /NJ/ 
CANFIELD  JAMES  BARRY 
CANFIELD  THOMAS  N 
CANNER  IRVING  ELDRIDGE 
CANON  ARTHUR  EUGENE 
CAPCORE  PORTFOUO 

MANAGEMENT  INC 
80133031     CAPERTON  INVESTMENT  CORP 
801 38554     CAPITAL  ADVISORS  GROUP 

INC 
80146398    CAPITAL  ADVISORS  INC  /OR/ 
80130975    CAPITAL  ADVISORY  CORP 
801 521 1 7    CAPITAL  APPLIED 

TECHNOLOGIES  INC 
80119816    CAPITAL  APPRECIATION 

INVESTMENTS 
80151281     CAPITAL  ASSET  ADVISORS  INC 
80152481     CAPITAL  ASSET 

MANAGEMENT  INC  /VA 
801 25977    CAPITAL  ASSETS  TIMING 

SERVICE  INC 
80131591     CAPITAL  CONTROLLERS  INC 
80115477    CAPITAL  DEFENSE  GROUP  LTD 
80154697     CAPITAL  FORMATION 

ADVISERS  LLC 
80125982    CAPITAL  FORMATION 

STRATEGIES  INC 
80119265    CAPITAL  IDEAS  INC  I/A 
80146956    CAPITAL  INTERNATIONAL 

SECURITIES  GROUP  INC  /FL/ 
80153956    CAPITAL  INVESTMENT 

ADVISORS  INC  /PA/ 
80129587    CAPITAL  INVESTMENT  PLANS 

OF  WEST  ORANGE  NJ  LTD 
80133778    CAPITAL  MANAGEMENT 

ADVISORS  CORP 
80144796    CAPITAL  MANAGEMENT 

CONSULTANTS  GROUP  INC 
80137635    CAPITAL  MANAGEMENT 

GROUP  /IL/ 


80143508 
80136508 
80147579 
80150724 
80125135 
80130389 


80132150    CAPITAL  MANAGEMENT 

GROUP  LTD 
80150818     CAPITAL  MANAGEMENT 

PARTNERS 
80142089    CAPITAL  MARKET 

CONSULTANTS  INC 
80154488    CAPITAL  MARKETS  CORP  OF 

PUERTO  RICO  /PR 
80148431     CAPITAL  ONE  CORP 
80132964     CAPITAL  PLANNERS 

RESOURCE  LP 
80149709    CAPITAL  PRESERVATION 

ADVISORS  INC 
80146083     CAPITAL  PRESERVATION 

ASSOQATES  INC  /NJ/ 
80145289    CAPITAL  PRESERVATION  OF 

AMERICA  INa 
801 24038     CAPITAL  RESOURCES  GROUP 

INC 
80131499    CAPITAL  SEARCH  & 

MANAGEMENT  INC 
80141744     CAPITAL  TRANSACTION 

RESEARCH  INC 

801 50667  CAPITAL  WEST  INVESTMENT 
HOLDING  CO  INC 

80109635     CAPITOL  GROWTH 

SELECTIONS 
80126906     CAPLAN  BRIAN  LOUIS 
80145129    CAPPELLA  WORLDWIDE  LTD 

/NY/ 
80147186     CAPSTONE  ASSET 

MANAGEMENT  INC 
80142550    CAPSTONE  INVESTMENT 

COUNSEL  INC 
80129413    CAPUTO  MICHAEL  ANTHONY 
80120759    CARDAN  CAPITAL 

MANAGEMENT  CO  INC  ADV 
80144732    CAREY  FIDUQARY  ADVISORS 

INC 

80150668  CAREY  INSTITUTIONAL 
ADVISORS  LP 

80145038    CARUNI  ADAM  CHARLES /CA/ 
CARUNI  JOSEPH  MICHAEL 
CARLSON  CRISTY  MARIE  /WA/ 
CARLSON  ENTERPRISES  INC 
CARLSON  NATIONAL 
BROKERS  LTD 
80149510    CARLTON  FINANQAL 

SERVICES  INC 
80145705     CARNERO  ANDY  /CA/ 
80149576    CAROLINA  INSTITUTE  FOR 

MONEY  MANAGEMENT  INC 
80141533    CAROLINA  INVESTMENT 

ADVISORS  INC/NC 
80145367    CARPEDIEM  CAPITAL  ASSET 

MANAGEMENT  INC  /NJ/ 
80139234    CARPEDIEM  GROUP  INC /NJ/ 
CARPENTER  JAMES  FOY 
CARR  DONALD  WAYNE 
CARR  WILLLAM  GEORGE 
CARRADO  MARTIN  E 
CARROLL  CHRISTOPHER 
MICHAEL 
80140834    CARSON  DAVID  W 

CARSON  JOHN  BERTRAM 
CARSON  THOMAS  CLAUIK 
CARTER  CARL  DOUGLAS 
CARTER  CONWAY  L  JR 
CARTER  ROBERT  WINFIELD 
CARTER  YOUNG  WOLF  DAVIS 
&  DAHLHAUSER 
80132633    CARTWRIGHT  &  WALKER 

SECURITIES  INC  /CA/ 
80151082    CASA  DE  CULTURA  LATINA 
INC 


80137610 
80136917 
80118964 
80141935 


80123172 
80143099 
80127511 
80113454 
80129325 


80153173 
80128656 
80145551 
80114404 
80123170 
80127566 
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80145482     CASCADE  FINANCIAL 

MANAGEMENT  INC  /VVA/ 
801 38768    CASE  CHARLES  ALFRED 
80139668     CASE  SAMUEL 
80138362     CASE  W  LYMAN  &  CO  /OH/ 
80150990    CASEBIER  KEVIN  WAYNE 
80154545     CASEY  FRANCIS  JOSEPH  JR 
801 30735    CASH  FLOW  INVESTORS  INC 
80125602    CASHMAN  RAYMOND  LEO  SR 
80136963     CASO  TIMOTHY  PAUL 
80124102     CASSEL  EDWARD  ROY 
80145832    CASSIDY  CONSULTING  CORP 
80147353     CASTALDI  RAPHAEL  JOSEPH 
80140468     CASTLE  ROCK  CAPITAL  INC 

80147854  CASTORIA  JERRY  JAMES 
80150259  CATALANO  JOHN  DENIS 
80142286    CATHAY  ASSET 

MANAGEMENT  LLC 
80140737     CATLI  VANDEN  JOSEPH  /NJ/ 
80144454     CATTARUZZA  LOUIS  FRANCIS 
80129428    CATTELONA  RICHARD 

ANTHONY 
80129781     CA UDELL  DANIEL  MARION 
80122159    CAVILL&CO 
80137838     CAZENOVE  INVESTMENT 

MANAGEMENT  LTD 
80154294     CBL  EQUITIES  INC 
80133901     CBS  TRUST 
80123241     CCF  INTERNATIONAL 

FINANCE  CORP 
80147038    CCM  ASSET  MANAGEMENT 

INC 
80126857     CDA  INVESTMENT 

TECHNOLOGIES  INC  /MD/ 
80112283     CECCHERINI  RONALD 

FREDERICK  WILLIAM 
80123099    CEDRO  FRANCISCO  ALIPAO 
801 24 1 75     CEFALU  S ALVATORE  J 
80153889    CELIA  DANIEL  JOSEPH 
80118642    CENTENNIAL  ADVISORS  INC 

/CA/ 
80149617    CENTER  FOR  FINANCIAL 

EDUCATION  /MD/ 
80122139    CENTER  FOR  FINANCIAL 

PLANNING  INC  /NH/ 
80137331     CENTER  FOR  FINANCIAL 

PLANNING  INC  /GA/ 
80146551     CENTRAL  EUROPEAN 

FINANCIAL  GROUP  LTD  /NJ/ 
80142305     CENTRE  FINANCIAL  GROUP 

INC  /PA/ 
80123758    CENTURION  CAPITAL 

MANAGEMENT  CO  INC 
80127788     CENTURY  FINANCIAL 

SERVICES  OF  CENTRAL  ILLINOIS  INC 
80130739    CENTURY  FINANCIAL 

SERVICES  OF  THE  HEARTLAND  INC 
80128776    CERNERO  NUNZIANTE  ENRICO 
80145819     CEROS  PORTFOLIO 

MANAGEMENT  CO 
80150825    CETINSKI  ADI  JOHN 
80124311     CFM  ASSOCIATES  INC 
80123608     CFP  ADVISORY  GROUP 
80152908     CFP4NE1  INC 
801 14972     CGR  CONSULTA.NTS  LTD 
80151898    CHACE  THOMAS  ROBERT 
80128704     CHADWICKS  FINANCIAL 

SERVICES  INC 
80139901     CHAIKIND  LEONARD  STANLEY 
80138636    CHAMBERLAIN  ROBERT 

WAYNE 

80147855  CHAMPION  RJ 
80139235     CHAN  LARRY  C  /NY/ 

801 39929     CHANCELLOR  GROUP  LTD 
80137874     CHANIN  CAPITAL  PARTNERS 
INC 


80147134 
B0144424 
80136744 
80145923 
/KS/ 
80126544 
80132326 
80143025 


CHANT  DENNIS  M 
CHAPMAN  JOHN  HOWARD  JR 
CHAPMAN  LEE  MANUEL 
CHAPMAN  SECURITIES  INC 


CHAPPELLE  PERRY  KENT 
CHARLEBOIS  GARY  THOMAS 
CHARLESTON  PLANNING 

CONSULTANTS  INC  /SC/ 
80136843     CHARTER  ASSETS  INC 
80153969     CHARTER  INVESTMENT 

■    GROUPING 
80147730     CHARTER  INVESTMENT 

GROUP  INC  /OR/ 
80130860    CHARTER  INVESTMENT 

SERVICES  INC 
80128812     CHARTERED  FINANCIAL 

PLANNERS 
80127481     CHARTERED  FINANCIAL 

PLANNERS  INC 
80128156    CHARTERED  FINANCIAL 

SERVICES  INC 
80154015    CHARTWELL  TREASURY 

MANAGEMENT 
80132770    CHASE  CHARLES  AYER  JR 
80141097    CHASE  DISTRIBUTION  INC 
80141444     CHASE  FUTURES  ADVISORS 

INC 
80138849    CHASE  INVESTMENT 

RESEARCH  INC  /IN 
801 36650    CHASE  JAMES  O  SECURITIES 

INC 
80138319     CHASE  MANHATTAN  CAPITAL 

FINANCE  CORP 
80146125     CHASE  MANHATTAN  GLOBAL 

TRADING  STRATEGIES  INC  /NY/ 
80135227    CHASE  RACHELLE  DOCKMAN 
80146220     CHATEAU  VILLAS  INC  /MO/ 
80145130     CHATHAM  GARRET  INC /NJ/ 

80141543  CHATMON  ASSET 
MANAGEMENT  INC  /NJ/ 

80143599     CHAU  RAYMOND  TUNG  /CA/ 
80129672     CHAUVEAUX  BERT  LAWSON 
80148325     CHAYKA  JOHN  W 
801 1 7564     CHECHAK  BENJAMIN  WALTER 
80134800     CHEDCO  INVESTMENT 

PLANNING  SERVICES  INC  /MN 
80149804     CHEN  MING  JU 
80149997     CHENG  STEPHEN  HSU 
80132547     CHERITON  INC 
80105234     CHERKIS  GEORGE  WOLFE 
80134616    CHERRY  EVAN  LEE 
80142330     CHESAPEAKE  FINANCIAL 

ADVISORS  INC  /VA/ 
80149343     CHESAPEAKE  TRUST 

FINANCIAL  ADVISORS  LTD 
80128985     CHESAPEAKE  VILLAGE 

INVESTMENTS  INC 
80146478     CHIANG  GARY  SONG  HAW 

/CA/ 
80136555     CHICAGO  INVESTOR  INC 
80154208     CHICAGO  MANUFACTURING 

CENTER 
80137439     CHICAGO  MATHEMATICAL 

FINANCE  CO 
80150827     CHIEN  FINANCIAL  GROUP  & 

CO  INC 
80146688     CHILDRESS  GARY  ALAN  /AZ/ 

80141544  CHIUSANO  MICHAEL  JOSEPH 
/MA/ 

80140221     CHIVAS  CAPITAL 

MAN.^GEMENT  INC 
80151041     CHODER  BRUCE  DAVID 
80143098    CHOI  BRIAN  YOUNG 
80151389    CHOIDUCKSANG 
80134077     CHOI  J  W  K  &  CO  INC 


CHU  INVESTMENT  COUNSEL 
CHUA  CHRISTINA  YEE  WAI 


80142596    CHORNEY  STEWART  HOWARD 

/CA/ 
80144676    CHOU  JOHN  TSU  HAN 
80144135     CHOY  SING  INVESTMENTS 

USA  LTD  /NY/ 
80147176    CHRISCOE  IRMA  K 
80142678    CHRISTENSEN  NIELS  BARRON 
80145132    CHRISTIAN  DAVID  INC 
80125688    CHRISTIAN  INVESTMENTS 
801 4  808  7    CHRISTOPHER  JOSEPH  T 

ADVISOR  INC 
80133999    CHRYSAUS  INVESTMENTS 

LTD  PARTNERSHIP  /MA/ 
801 1 8969    CHRYSSOSTOMIDES  PANDEUS 

PINC 
80149145 

INC 
80144630 

/CA/ 
80136237    CHURCH  STREET  ASSET 

MANAGEMENT 
80149798     CHURCHILL  ASSET 

MANAGEMENT  INC 
80150983    CHURCHILL  CAPITAL 

MANAGEMENT  INC 
80141485     CHURCHILL  JOSEPH  L  &  CO  PC 
80124049    CIANODARRELJ 
80121804    CIMINO  GERALDINE 
80142415     CINA  &  VELCOFSKY 

ASSOCIATES  INC 
80135459    CIOFALO  ROBERT  CHARLES 
80147212    CIRCLE  INVESTMENT 

COUNSELORS  LLC 
80152715    CIRRUS  FINANCL\L  GROUP  INC 
80133768    CITIZENS  INVESTMENT 

SERVICES  INC 
801 51 243    CITY  FINANCIAL  GROUP  INC 
Cjaj  FINANCIAL  GROUP  INC 
CJS  INVESTMENT  ADVISORS 


80139431 
80154539 

INC 
80114476 
80148314 


CLAIRTON  HNANQAL  INC 
CLAREMONT  BEAL 

ACQUISITION  LP  /MA/ 
80112311     CLARENS  ASSOCIATES  INC 
80152399    CLARION  AMERICAN 

SECURITIES  INC 
80141179    CLARION  FINANCL\L  GROUP 

INC  /CO/ 
80146333    CLARK  CANDISE  LISA  /CA/ 
80149332     CLARK  CAPITAL 

MANAGEMENT  INC  /CA/ 
801 40701     CLARK  DENISE  DIANE 

LANNING 
80140281     CLARK  JACK  GERALD 
80133890    CLARK  MICHAEL  OLIN 
80149008     CLASSIC  ASSET 

MANAGEMENT  INC 
80138172    CLASSIC  INVESTMENT 

MANAGEMENT  INC 
80133811     CLEAR  LAKE  TAX  & 

FINANCIAL  PLANNING  GROUP 
80149921     CLEARVIEW  TIMING  SERVICE 

CORP 
80149522     CLEARY  PHILIP  JOSEPH 
80152471     CLELANDTODD 
80141537    CLEMENTEFUND 

MANAGEMENT  INC  /NY/ 
80154301     CLIFFORD  STEVEN  D 
80127198    CLINARD  JOSEPH  HIRAM  JR 
80141068    CLINE  JERRY  L /OH/ 
80136859    CLINE  LYNDA  ALYCE 
80121648    CLINGER  ARTHUR  HERBERT 
80140815    CLOSE  LINES  REPORTS  INC 
80140800    CMC  &  ASSOCIATES  INC  /CO/ 
801 34839     CNB  INVESTMENT  SERVICES 

INC 


UMI 


Federal  Register / Vol.  63,  No.  49 /Friday,  March  13,  1998 /Notices 


12533 


80133393    COASTAL  CAPITAL 

MANAGEMENT 
80140871    COATES  &  SHERER 

INVESTMENTS  INC 
80143027    COBB  KENNETH  BERNARD  II 

/FL/ 
801 1 9890    COBEY  JACOBSON  &  GORDON 

INC 
80130825    COCHRANE  FLANNIGAN  & 

HOLLENDER  ADVISORS  INC 
80151042     CODY  lEAN  M  CFA  PC 
80145462    COELHO  LUIS  MANUEL  /MA/ 
80149344     COFNAS  ABRAHAM 
80149265    COGHILL  CLINT  D 
80130643    COGHLAN  JEREMY  MASON 
80150657    COGSWELL  INVESTME>JT 

RESEARCH  INC 
80148849    COHEN  EQUITY  CONSULTING 

INC 
80137246    COHEN  JACK  ORRIN /NH/ 
80142869    COHEN  JED 
80143746     COHEN  JERRY /CA/ 
80139674    COHEN  LESTER  MELBOURNE 
80138775    COHEN  LOLA  ANN 
80130986    COHEN  NORMAN  JAY 
80127612    COHN  CHARLES  MARCUS 
80146382    COHN  RICHARD  JAY  /CA/ 
80154716    COLBERT  INVESTMENT 

MANAGEMENT  CO 
80147772     COLBURN  LEZLIE  ANN 
80126723    COLDIRON  OTTO  GREEN  JR 
80144601     COLE  VENTURES  INC 
80109768    COLEMAN  CLARENCE 

WILLIAM 
801 1 694 1     COLEMAN  GAINES  FINANCIAL 

SERVICES  INC  /IN/ 
80139392    COLEMAN  LUQLLE 
80144945    COLEMAN  TERRY  LANE 
80149303     COLEMAN  VERNAL  JR 
80151706    COLERIDGE  GROUP  INC 
80141332     COLL  ASSOCIATES  INC /PA/ 
80129190    COLLEGE  FINANQAL 

PLANNING  SERVICES  INC 
80137098    COLLEGE  SECURITIES  GROUP 

INC 
801 35401     COLLEY  DENNIS  OREN 
80147937     COLLIER  CAPITAL 

MANAGEMENT  INC 
801 26250    COLLINS  CAROLYN  /CA/ 
80145666    COLLINS  J  D  INVESTMENT 

MANAGEMENT  INC 
80129914    COLLINS  JAMES  W 
80110821    COLLINS  JOHN  CARLTON 
80138238    COLLINS  JOHN  CHARLES  JR 
80142287    COLOMBIAN  RESEARCH  & 

INVESTMENT  SERVICES  SA 

/COLOMBL\/ 
80148594    COLONY  FINANQAL 

ADVISORS  INC 
80149636     COLOSIMO  SANDRA  L 
80133966    COLOSIMO  SANDRA  LEE 
80150000    COLUMBIA  CONSULTING 

GROUP  INC  /OR 
80150255    COLUMBUS  GROUP  INC 
80151052     COLUMBUS  INVESTMENT 

ADVISORY  INC 
80123439    COLUNI  WILLIAM  JAMES 
80146897     COMBIAS  JOHN  ANTHONY 
80145531     COMBS  KENNETH  HARRY 
80140094    COMEFORD  NEIL  JAMES 
801 37300    COMFORT  MIRIAM  HAMMER 

■/CA/ 
80148804    COMMON  TRUST  FINANCIAL 

NETWORK    . 
80149945     COMMONWEALTH  CAPITAL 

INC 


80145351     COMMONWEALTH 

INVESTMENT  SERVICES  INC 
801 54663    COMMONWEALTH  TRUST  CO 
80143653     COMMUNIK  INC 
80133015    COMPASS  FINANCL\L 

PLANNING  INC  /NJ/ 
80150685     COMPENSATION  PLANNING 

CORP  OF  ROCHESTER  INC 
80129354    COMPLETE  FINANQAL 

SERVICES  INC 
80120693     COMPREHENSIVE  FINANCIAL 

PLANNING  INC  /IL/ 
80125247     COMPREHENSIVE  FINANCIAL 

PLANNING  LTD 
80137564     COMPREHENSIVE  FINANCIAL 

SYSTEMS  INC  /CA/ 
80141903    COMPREHENSIVE 

INVESTMENT  COUNSELING  INC  /NJ/ 
801 291 74    COMPREHENSIVE  RESEARCH  & 

ANALYSIS  CORP 
80140865     COMPU  PICK  INC 
80129520    COMPUTER  ASSISTED 

PENSION  INVESTORS  INC 
80144968    COMPUTER  RELLANCE  CO  INC 

/MD/ 
80105965    COMPUTERIZED  INVESTMENT 

MANAGEMENT  INC 
80142063    COMPUTIME  INSTITUTIONAL 

SERVICES  INC  /NY/ 
80141687    CONA  FRANKUN  JOHN 
CONANT  JAMES  EUOT 
CONA  WAY  ROBERT  WAYNE  JR 


CONCEPTS  &  MANAGEMENT 


80130354 
80141789 

/TX/ 
80150120 

INC 
80140866    CONCEPTUAL  HNANQAL 

PLANNING  INC 
80123866     CONCEPTUAL  nNANCL\L 

PLANNING  INC  /IN/ 
801441 11     CONCILIUM  HNANCIAL  INC 

/CA/ 
80136239    CONDON  &  FILLMORE  PC 
80143448     CONDOR  ASSET 

MANAGEMENT  INC  /CT/ 
80149050    CONE  JAMES  BAILEY 
80131372    CONFIDENTIAL  PLANNING 

CONSULTANTS  INC 
80121913    CONGER  TERRY  WARREN  ADV 
80143238     CONGRAVE  ROBERT  HOWARD 
80152021     CONLEY  JOHN  J  LTD 
80121464    CONNECTICUT  FINANQAL 

CONSULTANTS 
80140971     CONNELL  &  ASSOCIATES/CA 
80139524    CONNER  CAPITAL  CORP 
80133520    CONNER  FINANCIAL 

ADVISORY  INC 
80146746    CONNOR  MICHAEL  FRANK 
80142604     CONNORS  CAPITAL 

MANAGEMENT  INC  /CT/ 
80146935    CONRATH  VIVIAN  COSIO 
80153777     CONSERVATIVE  ASSET 

MANAGEMENT  CO  INC 
80129426    CONSOLIDATED  INVESTMENT 

SERVICES  INC 
80127448    CONSORT  FINANCL^L  CORP 
80149198    CONSTELLATION  FINANCIAL 

MANAGEMENT  CO  LLC 
80145814     CONSULTATIO  ASSET 

MANAGEMENT  INC  /NY/ 
80142741     CONSULTING  ACTUARIES 

INTERNATIONAL  INC  /NY/ 
80131833    CONSULTING  SERVICES 

GROUP  INC 
80138918    CONSUMER  FINANCIAL 

PLANNING  NETWORK  INOWA/ 


80150051     CONTEMPORARY  HNANQAL 

ADVISORS  INC 
80130995    CONTINENTAL  FIDUQARY 

CORP 
80129420    CONTINENTAL  INVESTMENT 

SERVICES  INC 
80125857     CONTRA TTO  WESTERHOLM  k 

ASSOQATES  INC 
80129994    CONVERSE  CHARLES  MORSE 
80129383     CONWAY  JAMES  W 
801 1 2063     CONWAY  WILLIAM 

AUGUSTINE 
80121853     COOK  JAMES  J  INVESTMENT 

COUNSEL  INC 
801 51 791     COOK  PETER  WARE 

COOKE  ROBERT  ALLEN  JR 
COOMBE  O  BRIEN  &  CO 
COOPER  ALLAN  DAVID  /MS 
COOPER  ASSET  MANAGEMENT 


80149114 
80139727 
80148944 
80140814 

INC 
80116483 
80123447 


COOPER  I^LVYN 
COORDINATED  ASSET 
PROTECTION  INC 
80114491     COORDINATED  CAPITAL 

ADVISORY 
8013^907    COORDINATED  nNANCL\L 

PLANNING  OF  GREENSBORO  INC 
80119088    COORDINATED  nNANCIAL 

PROGRAMMING  INC 
80153095    COPIC  INSURANCE  AGENCY 
COPKO  JOSEPH  PAUL  /NJ/ 
COR  PRO  INC 

CORBETT  DENNIS  PATRICK 
CORCOS  ALAIN  SIMON  /CA/ 
CORDER  MAX  GEORGE 
CORDRY  THOMAS  WALLACE 


80139725 
80129509 
80130766 
80137944 
80136685 
80110637 

JR 
80149952 
80128927 


CORE  UTIUTY  CONCEPTS 
CORKILL  ASSET 

MANAGEMENT  INC 
80131669    CORKINS  WILLL\M  HERMAN  III 
80146963     CORMIER  M  ASSOCIATES  INC 
80126080    CORMIER  MICHELE  JU ANITA 
80148978     CORNERSTONE  ADVISORY 

GROUP  LTD 
80150984     CORNERSTONE  ASSET 

MANAGEMENT  INC  /NJ 
80153810    CORNERSTONE  ASSOCIATES 

TECHNOLOGY  SERVICES  INC 
80 1 4 1 036     CORNERSTONE  FIN  ANQAL 

ADVISORS  INC  /MA/ 
80118904    CORNERSTONE  FIN ANQAL 

ADVISORY  SERVICES  INC 
80133948    CORNERSTONE  FINANCIAL 

CONSULTANTS  INC  /MN/ 
80149653    CORNERSTONE  INVESTMENT 

ADVISORS  CORP 
801 393 1 5     CORNERSTONE  INVESTMENT 

MANAGEMENT  INC  /GAJ 
80146430    CORNERSTONE  PLANNING 

ASSOQATES  INC  /OH/ 
80114698    CORNERSTONE  RESOURCES 

INC  /TX/ 
80149208     CORNETT  CHARLES 

EDMONDSON 
80121992     CORPORATE  BENEFIT 

PLANNERS  INC 
80136031     CORPORATE  FINANCIAL 

SERVICES  INC 
801 1 6058     CORSAIR  ASSET 

MANAGEMENT  INC 
80148757     CORSAIR  CAPITAL  ADVISORS 

LLC 
80115335     CORSARO  JOSEPH  RICHARD 
80136446     COSTIGAN  THOMAS  EDWARD 
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80132469    COTSVVOLD  MANAGEMENT 

INC 
80141042     COTSVVOLD  .MANAGEMENT 

PARTNERS  LP /NY/ 
80136818    COTTER  THOMAS  lOSEPH /NY/ 
80133842     COTTLE  &  SVVANSON  CPA 
80140791     COTTRELL  JONATHAN  LONG 

/MA 
80123157    COUGHLIN  ASSET 

MANAGEMENT  GROUP  LTD 
80128167    COUGHLIN  CHRISTOPHER 

PAUL 
80132932 
80152829 

CORP 
80129800    COURTNEY  DAVENPORT  & 

KISSLING 
80144999     COURTNEY  FINANCIAL 

MANAGEMENT  INC  /MO/ 
80143558     COVERT  CHRISTEL  MCLAREN 
COVINGTON  FINANCIAL  CORP 
COWAN  ASSET  MANAGEMENT 


COUNSEL  FINANCIAL  INC 
COUNTERPOINT  ADVISERS 


80125589 
80148544 

INC 
80149148 
80153651 


COWARD  NEVILLE  SHURLAND 
COX  &  BRENNAN  FINANCIAL 
SERVICES  LLP 
80143903    COX  BARBARA  LYNN  /NY/ 
COX  DAVID  EARL 
COX  JAMESON  WINTHROP 
COY  JOHN  OLIVER 
COYOTE  ADVISORY  GROUP 


80147542 
80124974 
80113996 
80137138 

INC 
80143452 

/GA/ 
80140734 
80153069 
80145360 
80101734 
80124083 


CPR  WEALTH  STRATEGIES  INC 


CPW  ADVISORS  INC 
CRAFT  JOHN  D 
CRAIG  DAVID  MCKEE  /OH/ 
CRAIG  HALLUM  INC 
CRANDALL  &  SCOTT 
ASSOCIATES 
80137161     CRANE  FINANCIAL  GROUP  INC 

nu 

80146020 
80147577 
80104758 
80126211 
80138442 
80107392 


CRANE  RICHARD  ALAN 
CRAW  GARRETT  SUMNER 
CRAWFORD  G  H  CO  INC 
CREATIVE  INVESTMENTS  INC 
CREATIVE  TAX  PLANNERS  INC 
CREDIT  LYONNAIS  SECURITIES 

USA  INC  /NY/ 
80139314     CREDIT  RESEARCH 

MARKETING  CORP  /CT/ 
80121482     CREDIT  SUISSE  ASSET 

MANAGEMENT  INC 
80141819    CRESAP  INC /PA/ 
80148592     CRESCENT  BANK  &  TRUST  CO 
80128425     CRESTVIEW  INVESTMENT 

ADVISORS  INC 
801 1 4075     CRICK  MICHAEL  ASSOCIATES 

/WA/ 
80131327    CRISANTI  MICHAEL  JOSEPH 
80137023     CRISWELL  ROBERT  D /CA/ 
80145633    CRITERION  INVESTORS  INC 
80153048    CRITTENDEN  STEVEN 

EVERETT 
80141601     CROMER  WILLIAM  J  JR  /NY/ 
80134732     CRONIN  JAMES  JOHN  /NY/ 
80131191     CRONIN  LEO 
80138070    CROSBY  ASSET  MANAGEMENT 

US  INC/ 
80138884     GROSSMAN  DANNY  EDWIN 
80138921     CROSSON  JOHN  FRANCIS  /MI/ 
80133851     CROUCH  BERLAN  I  INC 
80128299    CRUICKSHANK  ROBERT 

ALFRED 
80149920    CTIBOR  FREDERICK  JOSEPH 
80141848     CUDIHY  JOHN  JOSEPH 


80144687     CULBERT  READ  SHEPHARD 
80123993     CULBERTSON  KEITH  & 

ASSOCIATES  INC 
80134545     CUNNINGHAM  ADVISORY 

SERVICES  INC 
80153961     CUNNINGHAM  DOYLE  RAY 
80152987     CUNNINGHAM  GEORGE 

R0B8RT 
80130597    CUNNINGHAM  HENDERSON  & 

PA  PIN  INC 

80140937  CURCURUTO  ROBERT  VICTOR 
80133434     CURKENDALL  FINANCIAL 

PROGRAMS  INC 
80152714    CURRAN  ROBERT  EVAN 
80141757     CURRAN  THOMAS  JOSEPH 
80136411     CURRIER  RONALD  CLARENCE 
80133109    CURTIS  FINANCIAL  CORP /CA/ 
80131007     CURTIS  ROGER  WARD 
801 38585     GUSHING  CAPITAL  CORP 
80147621     GUSHING  MICHAEL  ROY 
801 32005     CUSHNER  GARY  DAVID 
80147563     CUSTOM  DIVERSIFICATION 

FUND  MANAGEMENT  INC 
80140777     CUTLER  &  ROTH  CAPITAL 

MANAGEMENT 
801 37594     CUTUGNO  &  ASSOCIATES 
80149101     CVO  GREATER  CHINA 

PARTNERS  LP 
80142537    CWI  PARTNERS  LTD 
801 1 7962     CYBER  SCAN  INC 
80112974    CYCLIC  FORECAST 

80140938  CZESCHIN  ROBERT  W 
80148022     D  MARK  VENTURES  INC 
80127382     DABBAH  ASSET 

MANAGEMENT  CORP 
80142583     DAE  YU  INVESTMENT 

MANAGEMENT  CO  LTD 
80145501     DAEHAN  INVESTMENT  TRUST 

CO  LTD 
80143029     DAGUIO  KAWIKA  MIKAELE 

/MD/ 
80148961 
80137027 

/NY/ 
80141879 

/CT/ 
80138033 
80126082 
80140752 
80134790 
80142725 
80146336 
80131469 


DAHER  ANTHONY  JOHN 
DAHM  ALFONS  G  &  CO  INC 

DAL  SANTO  JOHN  QUENTIN 


DALTON  J  &  CO  INC 
DALTON  JOHN  &  ASSOCIATES 
DAMIANO  ANGELO  /NJ/ 
DANIEL  E  L  LTD 
DANIEL  FRANCIS  MASIH  /WI/ 
DANIELS  JONATHAN  &  CO  INC 
DANIELS  THEODORE 
ROOSEVELT 
801 28348     DANNIN  JORDAN  ELLIOT 
80151412     DARDEN  JAMES  WALTER  III 
801 26926    DARDER  MARIO  CARMEN 
80129594     DARIEN  CAPITAL 

MANAGEMENT  INC 
80143715    DARTBOARD  PLUS 

INVESTMENTS 
80147137    DASTE  TAYLOR  &  ASSOCIATES 

INC 
80135402     DATZ  ASSOCIATES  INC 
80137856     DAUGHTY  RICHARD  BEN 
80134349    D.^VENPORT  DAVID  ANTHONY 
801 39167     DAVID  CHARLOTTE  GERTRUDE 
80130198     DAVIDSON  &  SAURBAUGH 

ASSOCIATES  INC 
80142488     DAVIDSON  JAMES  EDWARD  JR 

/IL/ 
80116651 
80125655 
80119834 
80149701 


80126563 
80132583 

INC 
80126203 
80102506 
80154608 
80133406 
80136047 
80111907 
80147935 
80151811 


DAVIS  KINARD  &  CO 

DAVIS  R  FINANCIAL  SERVICES 


DAVIDSON  ROBERT  N 
DAVIES  JOHN  DAVID  / 
DAVIS  DAVID  GOTTEN 
DAVIS  INTERNATIONAL 


CONSULTANTS  INC  /NY/ 


DAVIS  RICHARD  DUANE 
DAVIS  ROBERT  CHARLES 
DAVIS  SCOTT  ALAN 
DAVIS  THEODORE  M 
DAVIS  WILLIAM  JAMES 
DAWIS 

DAWKINS  JAMES  PHILIP 
DAWSON  CAPITAL 

MANAGE.MENT 
80152440     DAWSON  CAPITAL 

MANAGEMENT /DE/ 
80146161     DAWSON  DOUGLAS  ARLIN 
80143720    DAWSON  INVESTMENT 

ADVISORS 
80142228     DAY  MICHAEL  FORTNER  /CO/ 
80145136    DAY  MILTON  SHERMAN  /MO/ 
80111937     DAY  ROBERT 
80148441     DBS  ADVISORS  INC 
80118431     DE  LA  TORRE  JOSE  DIAZ 
80122309     DE  RANIERl  JOSEPH  THOMAS 
80118857     DE  VOU  JAMES  LAIRD 
80148449     DEADMAN  ROBERT  JAMES 
80149435    DEAL  RICHARD  ALLEN 
80131527     DEAN  CW&CO  INC 
80126133     MAN  MILES  INVESTMENT 

ADVISOR  FINANCL\L  PLANNER 
80140240    DEARBORN  INVESTMENT 

ADVISORS  INC 
80136623     raiARNLEY  LARSEN  & 

SCHRAGE 
80145760    DEASY  DONALD  JOSEPH 
80125536    DEBOCKLER  KEVIN  JOSEPH 
80150278     DECISIONWARE  INC 
80131035    DEEB  &  ASSOCIATES  INC 
80129488     DEEL  ROBERT  PAGE 
80154321     DEEP  LAKE  CAPITAL 

MANAGEMENT  LLC 
80151484     DEFINED  INVESTMENTS  INC 
80127144     DEFOREST  CO  INC 
80154234     DEFRANCESCA  PETER 

FRANCIS 
80145028     DEHGHI  HAIDEH  M  /VA/ 
80113112     DEJARDIN  DONALD  ARTHUR 
80134458     DEJOHN  FINANCIAL  CORP 
80130640    DEKKER  ROBERT  GERALD 
80147999     DEL  MAR  FINANCIAL 

SERVICES  INC 
80148977    DELAMBILY  ROBERT  WALTER 

JR 
80131056     DELANEY  THOMAS  GUNNAR 
80114600    DELAWARE  SECURITIES  & 

INVESTMENTS  INC 
80143059     DELCU  FINANCIAL  SERVICES 

INC  /DE/ 
801 26758     DELEHANTY  DANIEL  ALBERT 
801 304  58     DELISIO  JEFFERY  SCOTT 
80147003     DELLING  LEONARD  VERNE 
80119159     DELNOCE  THOMAS  PETER 
80118824     DELPHI  ASSET  MANAGEMENT/ 

CA 
80129549     DELPHI  CAPITAL 

PRESERVATION  INC 
801 34352     DELPHI  ECONOMICS  INC 
80150691     DELTA  EQUITY  SERVICES 

CORP  /MA 
80130110    DELTA  INVESTMENT  SERVICES 

INC 
80148007     DEMARCO  FRANK 
80137494     DEMATTIA  MARK  ALEXANDER 
80120269     DEMOS  JOHN 
80148138    DENIETOLIS  MARK 
80109515     DENNER  JOHN  WINSLOW 
80126645     DENNING  RICHARD  PAUL 
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80142043     DENTON  NEVIL  LLOYD  /NY/ 
60150424     DEPEW  MICHAEL  WILLIAM 
80137073     DERUTAMBV 
80138811     DESANTIS  ANTHONY 
80153446    DESANTO  KEITH  LEWIS 
80142817     DESIO  CAPITAL 

MANAGEMENT  INC  /NY/ 
80154717     DEUTSCHE  FUND 

MANAGEMENT  INC 
80149559     DEVILLIER  LYNELLA  ANN 
DEVRIES  GROUP 
DEWEY  ALLEN  LEONARD 
DF  ADVISORS  INC 
DFG  INVESTMENTS  INC 
DHL  FINANCIAL  SERVICES  INC 


80141099 
80125314 
80135959 
80125401 
80131665 
/MA/ 
80139690 
80112604 
80130307 
80149784 
80149123 
80143679 


DI  LORETO  MICHAEL  JOHN 
DIAMOND  JOEL  RENN 
DIAZ  JOSE  OWEN  REQUIZ  /MI/ 
DIAZ  MARK  BALDWIN 
DICK  WILLIAM  EDWARD 
DICKER  TIMOTHY 

CHRISTOPHER  /CA/ 
80150368    DICKERSON  THOMAS  EARL 
80146843    DICKEY  MICHAEL  GEORGE 
80119768    DIEDERICHS  JOHN  KUENSTING 
801 18788    DIETRICH  HOWARD  NELSON  JR 
80148332    DIETZ  ALFRED  EDWARD 
80118931     DIETZ  JOSEPH  ROBERT 
80146851     DIGGLE  CAPITAL 

MANAGEMENT  &  RESEARCH  INC 
80145704     DIGIOVANNI  JOSEPH 
80140660    DIGN  DOUGLAS  ALLEN 
80140136    DIMENSIONAL  FUND 

ADVISORS  LTD 
80146349    DION  DAVID  ARTHUR 
801 51 234     DIRECT  MARKETING  GROUP 

INC 
80132675     DIRECTED  SERVICES  INC 
80135590    DIRLAM  WILLL\M  HENRY  III 
80145353     DISCIPUNED  INVESTMENT 

STRATEGIES  CORP 
80132711     DISCOVERY  FINANQAL 

PLANNERS  INC 
80142584    DISCOVERY  PARTNERS  INC 

/NY/ 
80150675    DISCUS  BAY  GLOBAL 

INVESTMENTS  LP 
80145951     DISOMMA  ROBERT  PAUL  /NY/ 
80123756    DISTEFANO  ROBERT  MICHAEL 
80123371     DISTINCTIVE  FINANCIAL 

PLANNING  INC 
80117173    DIVERSIFIED  ADVISORY 

SERVICES  INC 
80137819    DIVERSIFIED  CAPITAL 

MANAGEMENT  INC  /IL/ 
80125962     DIVERSIFIED  FINANCIAL 

PLANNING  INC  /MI/ 
80124045    DIVERSIFIED  FINANCIAL 

SERVICES  INC 
80135909    DIVERSIFIED  FUND 

MANAGEMENT  INC 
80138980     DIVERSIFIED  WEALTH 

PLANNING  INC 
80150800     DIXON  &  CO  CPAS 
80139124     DIXON  LANG  &  ASSOCIATES 

INC 
80131316 
80127556 
80154538 

INC 
80138967 
80145856 
80130575 
80108457 
80129326 


DIXON  THOMAS  DOUGLAS 
DIZINNO  RONALD  EDWARD 
DMR  FINANCIAL  PLANNING 

DOAN  DONALD  WILLIAM 
DOBBS  CORP  /GA/ 
DODD  JOHN  DAVID 
DODGEN  JOHN  DORSEY 
DODSON  BRIAN  DAVID 


80138981     DODSON  MARY  JEANNE 
80139037     DOHAR  MICHAEL  J 
80142487     DOHERTY  &  STUART  PC  /MA/ 
80138095    DOMINION  BOND  RATING 

SERVICE  LTD 
80147279     DOMRES  ROGER  WILLIAM 
80151762     DONALD  ROBERT  LEE 
80144077     DONELON  THOMAS  PA  /FL/ 
80137835     DONGWON  INVESTMENT 

TRUST  MANAGEMENT  CO  LTD 
80139805    DONLAN  MCMAHON  &  CO  INC 

/MA/ 
80152541 
80135005 
80144160 

/KS/ 
80135312 
80151476 
80147112 
80139563 
80140052 
80139977 
80147036 


DONNELLY  WILLIAM  JAMES  JR 
DONNER  AVRUHUM  M 
DONOGHUE  SUSAN  PAULETTE 


DONOVAN  JOHN  KEVIN 
DONOVAN  JOHN  ROY 
DOOLE  BRUCE  WILLL\M 
DORIAN  GEORGE  KEVORK 
DORVALL  WILLL^M  ALLEN 
DOTEY  ROBERT  LEE 
DOUGHERTY  ADVISORY 
SERVICES  INC 
80154607    DOUGHERTY  JOHN  ARCHER 
DOUGLAS  MICAH  CALVIN 
DOWELL  DOUGLAS  RICHARD 
DOYLE  PHILIP  CRAIG 
DOYLE  WILLIAM  RANDALL 


80141102 
80126710 
80149292 
80137208 

/UT/ 
80123261 

INC 
80139311 
80138079 
80143781 
.80129686 
80153923 
80148294 
80139548 


DOZIER  WHELAN  ASSOCIATES 


DP  TRADING  INC  /MI/ 
DR  Z  INVESTMENTS  INC 
DRAIN  CHRISTINA  LYNN  /FL/ 
DRAKE  BARBARA  ANNE 
DRAKE  WILLL\M  DONALD 
DRAKULICH  MIKE  T 
DRAPER  COMPUTIME  ASSET 
MANAGEMENT 
80142724     DRAPER  DIVERSITIES  LTD 
DRAYER  GROUP  INC  /TX/ 
DREAMWORKS  INC 
DRESSLER  CARL  T 
DREY  MICHAEL  WELSH 
DRIGGERS  ROBERT  S  /AL/ 
DRISCOLL  CHARLES  F  /MO/ 
DRISCOLL  EDWARD  BENEDICT 


80142824 
80151356 
80122598 
80136319 
80146722 
80135779 
80139953 

JR 
80112213 
80122218 


DRY  MICHAEL  POWELL 
DRYADS  GREEN 

PROFESSIONAL  ASSOCIATES 
80144663    DRYB  INVESTMENT  ADVISORY 

INC  /IL/ 
80144994    DS&P  REORGANIZATION  FUND 

LP 
801 26540    DSI  HN ANCIAL  SERVICES  INC 
80143457     DUBROW  DUKER  & 

ASSOCIATES  PA  /FL/ 
80142616    DUCHALA  JOHN  STEPHEN  /NC/ 
80135043     DUDA  PAUL  ALLEN 
80138770    DUDLEY  LELAND  POST 
80141314     DUFFY  DINAH  CFP  INC /CA/ 
80134751     DUFFY  F  J  &  CO  INC 
801 3071 2     DUFRANE  FINANCIAL 

SERVICES  INC 
80117652     DUGAN  &  LOPATKA  CPAS  P  C 
80135677     DUKE  TIMOTHY  ROBERT 
80148973     DUMAS  ROBURT  ANDRE  JR 
80123800     DUMAS  THEODORE  SIMON 
80128858    DUNDEE  PARTNERS  INC 
80124860    DUNEDIN  FUND  MANAGERS 

LTD 
80132214     DUNHILL  ASSET 

MANAGEMENT  CO  INC 
80136183     DUNLAP  EQUITY 

MANAGEMENT  INC 


801 1 9822     DUNN  &  ASSOCIATES  ADV 
80152032     DUNN  JAMES  WILLIAM 
80139232     DUNN  TIMOTHY  /MA/ 
80140183     DUNNINGTON  NANCY 

WORKMAN 
80146078     DUPONT  INVESTMENT 

ADVISORS  INC 
801 26972     DURAND  JEFFREY  C 
80129286     DUV ALL  RANKIN  POWERS  III 
80140396    DW  MULTIEMPLOYER  PLAN 

ADVISORS  INC  /CA/ 
80128269     DWYER  KENNETH  M 
DYE  ANTHONY  WARD 
DYER  JAMES  JOSEPH 
DYER  MARK  EDWARD  /WA/ 
DYER  ROBERTSON  &  LAMME 


80129880 
80141799 
80139780 
80124795 

INC 
80127764 
80116457 
80153521 
80147451 
80144343 
80146556 


DYHOUSE  CLIFFORD  WILLL\M 

DYM  CHARLES  HAROLD 

DZE  INC 

ECS  ASSOCIATES 

EAGLE  ADVISORS  INC  /CA/ 

EAGLE  INVESTMENT  AGENCY 

INC  IGhl 
80140610    EAGLE  RETIREMENT  & 

INVESTMENT  PLANNING  INC  /NJ/ 
80115989  EAKER  THOMAS  WILLIAM 
80140839  EAS  FINANCIAL  CC«P  /TX/ 
80130384     EAST  BAY  FINANCIAL 

SERVICES  INC 
80145523     EAST  COAST  ADVISORY 

SERVICES  INC 
80130116    EAST  FINANQAL  PLANNING 

SERVICES  INC 
801 29803     EAST  WEST  ADVISORY  CORP 
801 26256    EASTPAC  SECURITIES  GOLD 

INVTS  &  HNANCIAL  SERVICES 
80144794     EATON  MAURICE  ANTOINE 

/CA/ 
80147936     EBENSTEIN  CARLA  JEAN 
80149665     EBERHARD  INVESTMENT 

ASSOCIATES  INC 
801 1 8234    EBERSBERGER  ADVISORY  CO 

INC 
80117331 
80140146 

INC 
80138987 
60125946 
80140699 


ECA  COS/AZ/ 

ECHELON  CAPITAL  ADVISORS 


ECKERT  GARY  MILES 
ECKSTEIN  STANLEY 
ECONOMIC  &  INVESTMENT 
INSTITUTE  INC 
801 1 1 002     ECONOMIC  ADVISORY  CORP 

ECONOMIC  APPLICATIONS  INC 

EDDY  &  EDDY  CPAS  PC 

EDEN  &  EDEN 

EDEN  FINANQAL  CORP 

EDER  GROUP 

EDGAR  WILLIAM  HENRY 

EDGERTON  &  HARPER  INC 

EDWARDS  E  D  CO 

EDWARDS  HELEN  WALLECK 

EGLSEDER  SCOTT  WHEATLEY 


80126299 
80149802 
80134867 
80135539 
80136073 
80154186 
80124066 
80128995 
80130523 
80137568 

/MD/ 
80142290    EGS  INVESTMENT  ADVISORS 

INC  /NY/ 
80148414     EHRENREICH  &  CO  SECURITIES 

CORP 
80145763 
80141339 
80132481 
80143651 
80133289 
80123385 

INC 
80131068 
80135065 


EICHER  JILL 

EICHNER  JEFFREY  H  /NY/ 

EISMAN  WILUAM  PERRY 

EISNER  MEYER  W 

EISS  MITCHELL  HOWARD 

EK  CAPITAL  MANAGEMENT 

ELER  &  LUBIN  ASSOCIATES 
ELGETHUN  TERRY  VAUGHN 
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80146118  ELIAN  DAVID  MONSIEUR  /HI/ 

80133718  ELKING  VALERIE  JEAN 

801 20073  ELLERBACH  RICHARD  JOSEPH 

80143805  ELLIOTT  FINANCIAL  SERVICES 

INC  /LA/ 

80152296  ELLIS  DAVID  VERON 

80145572  ELLISON  RICHARD  WAYNE 

801 29363  ELLWOOD  R  S  &  CO  INC 

80154631  ELMOQADDEM  SALAH 

80151137  EM  FINANCIAL  SOLUTIONS 

LLC 

80146073  EMERALD  CAPITAL 

MANAGEMENT  INC  /PA/ 

80139155  EMIC  ADVISORS  INC 

801 26070  EMMETT  FINANCIAL  SERVICES 

INC 
80140216 
80122210 
80122731 


EMMONS  CHARLES  CLIFFORD 
EMMONS  HARLEY  RAY  JR 
EMPIRE  CONTRACT 

CONSULTING  INC 
80135854     ENDICOTT  INVESTMENT 

ADVISORS  INC 
80141472     ENERGY  EQUITIES  INC  /NJ/ 
80130709    ENERGY  RECOVERY  PARTNERS 

LIMITED  PARTNERSHIP 
80136903     ENFIELD  MAN AGEMENT  CORP 

/MA/ 
80132334 
80154323 
80143476 
80147129 
80130524 
80131782 
80132955 
80138624 
80142155 

/CA/ 
80137000 
80131012 


ENG  ALBERT 

ENGDAHL  MICHAEL  BRIAN 
ENGEL  STEVEN  PETER 
ENGLEMAN  DAVID  ANDREW 
ENGLISH  HARRY  GORDON 
ENGLISH  lAMES  LARUE 
ENGLISH  JOHN  WILUAM 
ENGLISH  PETER  GEORGE  JR 
ENHOLM  GREGORY  BENTON 


ENRIGHT  &  CO  /NY/ 
ENSIGN  FINANCIAL  PLANNING 
GROUP  INC 
80152361     ENSWORTH  BRANT  A 
80143474     ENTRUST  PLANNING 

CONCEPTS  INC 
80140882    ENVANI  HAMID  REZA 
80139531     ENVIRONMENTAL  ALLIES 

MANAGEMENT  INC 
80152031     ENVIRONMENTAL 

BENCHMARKER 
80129067    EPHRAIM  &  MILLER 

CONSULTING  INC 
80144780     EPSTEIN  ADAM  JONATHAN 
EPSTEIN  ANDREW  ROSS 
EQUITY  ADVISORS  CORP/OK 
EQUITY  FINANCIAL  PLANNING 


EQUITY  PARTNERS  GROUP  INC 


80143324 
80148515 
80111440 
CORP 
80140588 
/NV/ 
801 22929     EQUITY  PLANNING  OF  NEW 

ENGLAND  LTD 
801 39949     ERICHSEN  CHRISTIAN  EMIL 
ERISA  MORTGAGE  CO 
EROLGAC  YILMAZ 
ESCANDELL  KELLY  &  BYRNE 


80125707 
80144958 
80152240 

INC 
80133291 

GMBH 
80125812 
80151945 
80118358 
80152783 
80146490 

/NY/ 
80134031     ESSEX  INTERNATIONAL 

MANAGEMENT  CO 
80145459     ESTATE  &  CORPORATE 

ADVISORS  INC  /MN/ 


ESCF  CAPITAL  CONSULTANTS 

ESCH  ROBERT  W  /IL/ 
ESCOFFERY  RONALD  GEORGE 
ESKEW  WILLIAM  JOEL 
ESPARZA  ALEX  EUGENE 
ESPOSITO  RICHARD  STEPHEN 


80119345    ESTATE  &  FINANCIAL 

PLANNERS  INC 
80144221     ESTATE  PLANS  OF  TEXAS  INC 

/TX/ 
80134953    ESTES  MICHAEL 
80147648    EUCLID  ADVISORS  INC 
80142360    EUI  PUBLICATIONS  /UT/ 
80140764     EUROMOBILIARE  SIM  SPA 

/ITALY/ 
80137471     EUROMOBILIARE  SPA 
80146465    EUROPAVEST  GROUP  LTD  /IL/ 
80141443     EVANS  GERALD  ALLEN 
80128098    EVANS  JOANNA  ELIZABETH 
801 29689    EVANS  THIEL  MELISSA 
80122664    EVENSKY  SIDNEY  EARL 
801 39869    EVEREST  FINANCIAL  SERVICES 

INC  /OK7 
80146053     EVEREST  FINANCIAL  SERVICES 

INC  /VA/ 
80133515    EVEREST  INVESTOR  SERVICES 

LTD 
80143687    EVERGREEN  FINANCIAL 

SERVICES  INC 
80131975    EVERHART  GEORGE  G 
80126521     EVERTS  NELSON  TOWER 
80124234     EVERY  TIMOTHY  LAWRENCE 
80120985    EWING  WILBUR  R 
80125745     EXCALIBUR  FINANCIAL 

GROUP  INC 
80146907    EXCHANGE  CAPITAL 

MANAGEMENT  INC  /lU 
80143937    EXECUTIVE  FINANCIAL 

RESOURCES  LLC  /UT/ 
80130089    EXECUTIVE  FINANCIAL 

STRATEGIES  INC 
80121137    EXECUTIVE  GROUP  ADV 
80142622     EXECUTIVE  MONEY  MARKETS 

INC 
80132070 
80139582 
80131096 


EXETER  RESEARCH  INC 
EXETER  SECURITIES  CORP  /TX/ 
EXIMA  CAPITAL 

MANAGEMENT  LTD 
80136727    EXTEN  VENTURES  INC /CA/ 
80144607    FAC  INC 

80133173    FACCHETTI  LOUIS  FRANCIS 
80148854     FAERMAN  DONALD  STEPHEN 
80137321     FAGAN  INVESTMENT  GROUP 

INC  /NY/ 
80140040    FAGERSTROM  BRADLEY  BERT 
801 30764     FAGGIO  JOHN  ANTHONY  / 
80133029     FAILLA  &  FAILLA  FINANCIAL 

SERVICE  INC 
80124209    FAIRBANKS  HOWARD  TERRY 
80122118     FAIRFIELD  ADVISORS  INC 
80148682     FAIRWAY  CAPITAL 

MANAGEMENT  LTD 
80152244     FALCON  REALTY  INVESTMENT 

COUNSELORS  INC 
80121314     FALVAY  DAVID  KEEFE 
80135403     FALZONE  &  CO  INC /NY/ 
80154260    FAMILY  WEALTH 

COUNSELORS  INC  /TX/ 
80145505     FANNING  FINANCIAL 

SERVICES  INC 
80141026    FARLEY  THOMAS  KALIEL /KS/ 
8014351 3     FARRAR  MICHAEL  EDWARD 

/AZ/ 
80119149 
80151229 
80119836 
80152819 
80113906 
80133799 
80135396 
80145506 
80137418 

INC 


FARRELL  GLENN  PETER 
FARRELL  JOHN  C  » 

FARRINGTON  ASSOCIATES  INC 
FAUTH  WILLIAM  WESTBROOK 
FAVRET  BERNARD  ALPHONSE 
FB  CAPITAL  INC 
FBF  FINANCIAL  SERVICES  LTD 
FCF  FINANCIAL  ADVISORY  INC 
FCG  INVESTMENT  COUNSEL 


80140330 

/IL/ 
80147782 
80137652 
80153153 
80112646 
80127282 
80126590 
80135347 

INC 
80147945 
80131464 
80138060 
80153084 


FDG  FINANCIAL  SERVICES  INC 

FDIS  INC 

FEASEL  STEVEN  WILBUR 
FEHERVARI  ELENA  ANN 
FEHRENBACHER  JOHN  JOSEPH 
FEINBERG  LOIS  KARLIN 
FEINBERG  PAUL  LLOYD 
FEINER  STEPHEN  ASSOQATES 


FELDMAN  MONTE  JOSEPH 
FELDSTEIN  STEVEN 
FERI  CORP 

FERNWOOD  CAPITAL 
MANAGEMENT  INC 
801 3991 8     FERRANTE  JOSEPH  GEORGE 
FERRARI  PASQUALE 
FERRIN  FINANCIAL  ADVISORS 


80137385 
80145865 

INC 
80139876 
80128928 
80129013 

INC 
80119138 
80150426 
80132525 
80124514 
80141358 


FERRIS  HERBERT  CURTIS 

FERTEL  MITCHELL 

FERTIG  FINANQAL  SERVICES 


FERTIG  LEONARD  MARTIN 
FIALKOW  GAIL  ANN 
FIGKE  WILLIAM  CRAIG 
FIDDLE  JOEL  HOWARD 
FIDUCIARIES  ASSET 
MANAGEMENT  /NY/ 
80133312    FIDUCL\RY  CAPITAL 

MANAGEMENT  CO  LP 
80139633    FIDUCIARY  MANAGEMENT  INC 

/CA/ 
80145237     FIDUKA  PORTFOLIO 

MANAGEMENT  INC  /NY/ 
80140230     FIELDINGS  DAVID  LEVI 
80143062     FIELDS  JACKSON  EDWARD  JR 

/sa 

80136601     FIELDS  TED  FINANCIAL  INC 
80136589    FIEN  ANTHONY  BARRY 
80143528     FILLMORE  MERCANTILE  INC 
80134404    FILLMORE  NEAL  &  DUNN 
80146754     FIMS A  INVESTMENT 

ADVISORS  INC 
80115196  FINING 
801 4  7480    FINANCIAL  &  INVESTMENT 

MANAGEMENT  ADVISORS  INC 
801 1 9886    FINANCIAL  ADVISORY  CO 
80120885     FINANQAL  ADVISORY  CORP 

/MA/ 
80121110    FINANCL\L  ADVISORY  GROUP 

INC  /MS/ 
80125539     FINANCIAL  ADVISORY 

SERVICES  /CA/ 
80126207     FINANCIAL  ADVISORY 

SERVICES  INC  /CO/ 
80141776     FINANCIAL  ADVOCATES  INC 

/NE/ 
80142571     FINANCIAL  ALTERNATIVES 

ADVISORY  CORP 
80141716     FINANCIAL  ANALYSIS  INC/UT 
80138817     FINANCIAL  ANALYTICAL 

STRATEGIC  TRADING 
80131901     FINANCIAL  BASIC  TRAINING 

INSTITUTE  INC 
80124774     FINANCIAL  BUSINESS 

SERVICES  CORP 
80148339    FINANCIAL 

COMMUNICATIONS  INC 
80135547     FINANCIAL  CONSULTANTS 

INCWV 
80128805     FINANCIAL  CONSULTANTS  OF 

MICHIGAN  INC 
801 1 1866    FINANCIAL  CONSULTING 

SERVICES  INC /LA/ 
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80146593    FINANCIAL  CONTROLS  INC 

/CO/ 
801 29859    HN ANQAL  COUNSELORS  INC 

/IL/ 
80134528    FINANCIAL  DESIGN 

ASSOQATES  INC 
801 24024    FIN ANQ AL  DESIGNS  INC  /NC/ 
801 1 2507    FINANCL\L  DESIGNS  LTD 
80121693    FINANCL\L  DEVELOPMENT 

ASSOQATES 
80119650    FINANCIAL  DIMENSIONS 

PLANNING  CORP  ADV 
80135299    FINANQAL  DIRECTIONS 

GROUP  /AZ/ 
801 14705    FINANCL\L  DISCIPUNES  INC 
80117410    FINANCL\L  EDGE  CORP 
80153412    HNANQAL  EDUCATION 

INSTITUTE  OF  NEVADA  INC 
80135551     nNANCL\L  FOUNDATION 

ADVISORY  CORP 
80120328    FINANQAL  FOUNDATIONS 

INC 
80122484    HNANOAL  GAME  PLANS  INC 
80125119    nNANCL\L  GROWTH 

ASSOQATES  INC 
80134474    FINANQAL  GUARANTY  CORP 
80140676    FINANQAL  INFORMATION 

CENTER 
80125415    FINANQAL  INSIGHTS  INC  /TX/ 
80125533    HNANQAL  INTEGRATION 

SERVICES  INC 
80134789    FINANQAL  LINC  CORP 
80132281     FINANQAL  MANAGEMENT 

ASSOQATES  /OR/ 
80126378    FINANQAL  MARKET 

SECURITIES 
80144781     HNANQAL  MATTERS  INC  /CO/ 
80150492    HNANQAL  NETWORK 

ADVISORY  INC 
80138132    FINANQAL  NETWORKS 

UNUMITED  /PA/ 
80148580    FINANCIAL  ONE  GROUP  INC 
80118739    FINANQAL  PLAN  RESOURCE 

GROUP  /CA 
80136063    HNANQAL  PLANNERS 

INTERNATIONAL  CORP 
80130480    HNANQAL  PLANNING  4 

MANAGEMENT  INC  /MA/- 
80127763    FINANQAL  PLANNING  &  TAX 

SERVICE  INC 
80121328    FINANCIAL  PLANNING 

CENTRE  OF  SAN  DIEGO  INC  ADV 
80149092    FINANQAL  PLANNING 

CONSULTANTS  INC  /GA/ 
80117385    HNANQAL  PLANNING 

CONSULTANTS  INC  /OH/ 
80134948    FINANQAL  PLANNING 

DIMENSIONS  INC 
80144354     FINANQAL  PLANNING  GROUP 

INC 
80130590    FINANQAL  PLANNING 

INSTITUTE  INC 
80142462    FINANQAL  PLANNING 

SERVICES  INTERNATIONAL  INC 

/AVSTRIAJ 
80133489    FINANQAL  PLANNING  SUITE 

INC/NY 
80137351     FINANCIAL  PLANNING 

TRAINING  INSTITUTE  INC  /PA/ 
801 36464    FINANQAL  PRODUCTS  & 

SERVICES  INC 
80145893    FINANQAL  PROMOTIONS  INC 

/CO/ 
80151558    HNANQAL  QUEST  INC 
80120479    FINANCIAL  RESOURCE 

EXCHANGE  INC 


80143426    FINANQAL  RESOURCE  GROUP 

INC 
80123684     HNANCIAL  RESOURCE 

MANAGEMENT  INC 
80142628    FINANQAL  RESOURCES 

MANAGEMENT  INC 
80140925     FINANQAL  SECURITY 

SYSTEMS  INC 
80120179    FINANQAL  SERVICES 

ADVISORY  INC 
80131290    HNANQAL  SERVICES 

INA^ESTMENT  ADVISORS  INC  /FU 
80139786    FINANQAL  SERVICES  SOUTH 

INC  SERFISUR 
80151144    FINANQAL  SOLUTIONS  INC 
80140868    FINANQAL  SOLUTIONS  INC 

/CT/ 
80126826 
80133795 

/WV/ 
80106233 
80145446 

/MN/ 
80125517 
80132264 


FINANQAL  SOUNDINGS  INC 
FINANQAL  STRATEGIES  INC 

FINANQAL  STRUCTURES  INC 
FINANQAL  SYNTHESIS  INC* 


FINANQAL  TACTICS  INC 
FINANQAL  TRAINING  GROUP 
INC  /NC/ 
80121701     FINANCIAL  TRUST  CORP /MA/ 
80142723    FINANQAL  VIEWS  INC  /CT/ 
80153754    FINANQAL  WORLD  ASSET 

MANAGEMENT  LLC 
80126638    FINCH  BRADFORD  D 
801 1 3544    FINDELL  GEORGE  JR 
80124522    FINE  EMILY  HUGGINS 
801 52063     FWER  »  CO  INVESTMENT  & 

FINANQAL  ADVISORS  INC 
801 1 1 640    HNNEGAN  WILLL\M  ADOLPH 
FINNERAN  JOHN  PATRICK  JR 
nREMAN  &  ASSOCL\TES  INC 
FIRST  ADVISORY  CORP  /OH/ 
FIRST  ALLEGHENY  SECURITIES 


80128877 
80148023 
80118999 
80134566 

INC 
80145784 
80150151 


HRST  ASSET  GROUP  INC  /GA/ 
HRST  ATLANTIC  INVESTMENT 

MANAGEMENT  INC 
80134102    FIRST  CAPITAL  FUNDING  INC 
801 2663  7    HRST  CAPITAL  PLANNERS  INC 
80137077    FIRST  COLONIAL  INVESTMENT 

SERVICES  INC 
80128324    HRST  EASTERN  EQUITY  CORP 
801 36010    FIRST  FINANQAL  GROUP  OF 

COLORADO  INC 
80128468    FIRST  INTERSTATE  CAPITAL 

MANAGEMENT  INC 
80140992    nR.ST  INVESTMENTS  OF  THE 

SOUTH  INC /FU 
80123073     FIRST  LIBERTY  SECURITIES 

INC 
80134530    HRST  LINCOLN  FINANQAL 

CORP  /CO/ 
80135098    FIRST  NATIONAL 

INVESTMENT  SERVICES  INC 
80148930    FIRST  NEW  ENGLAND 

ADVISORS  INC 
80123938    FIRST  OF  PHILADELPHIA 

REGISTERED  INVESTMENT  ADVISOR 

CORP 
80140557    FIRST  PAQFIC  ADVISORY 

GROUP  INC  /HI/ 
801 3 1 979    FIRST  SAN  FRANQSCO  CORP 

/CA/ 
80149732    FIRST  SAVANNAH  CAPITAL 

MANAGEMENT  LLC 
80149138    FIRST  SOUTHEASTERN 

SECURITIES  GROUP  INC  /FL/ 
801 34887    FIRST  UNITED  SERVICE 

SECURITIES  INC 


80135611    FIRST  VERMONT  CAPITAL   - 

MANAGEMENT  INC  /VT/ 
80138147     nRST  WASHINGTON  GROUP 

INC /DC/ 
80144719    FISAM  EQUITY  iNC 
80141825     nSCAL  PLANS  INC  /IL/ 
80145509    FISCHBACH  ELLWYN/CA/ 
80146033     nSH  GARY  ROBERT  /WA/ 
80141993    FISHE  GERALD  RAYMOND 

AYLMER 
80129424    FISHER  THOMAS  GERARD 
80149325    FITZEKAM  DOUGLAS  BRIAN 
80152284    FITZGERALD  INVESTMENT 

MANAGEMENT  LLC 
80140593    FLANAGAN  &  ASSOQATES  INC 
80151145    FLEMINS  FINANQAL  SERVICES 

LLC 
801 38984    FLINT  HN ANQAL  SERVICES 

INC 
801 4 1 1 39    FLORENCE  nN ANQAL 

MANAGEMENT  INC 
801 51 340    FLORENCE  JOSEPH  BRAD 
80135016    FLORES  MICHAEL  DAVID 
80153361     FLORES  RIGMARD  ANTHONY 
80147575     FLOYD  GREGORY  WAYNE 
80144206    FLYNN  PATRICK  W /CA/ 
80136536    FNW  BANCORP  INC /IL/ 
80119796    FOCUS  HNANQAL 

CONSULTANTS  INC 
80150163     FOCUS  HNANQAL  PLANNING 

SERVICES  INC 
80112490    FODEMAN  LESLIE  I 
80117531     FODEN  ARVA  E  /VT/ 
80140150     FOGG  BRADLEY  MARC 
801 1 7625    FOLLMER  CYRUS  BROWN  JR 
80147642     FOLTA  RAND  GOODWIN 
80119893     FONDIE  JOSEPH  JACK 
80142776    FOPIANO  RICHARD  FRANQS  JR 
80113002     FORBACH  INVESTMENTS  a 

ANALYSIS  CO  INC 
80136880    FORBES  ASSET  MANAGEMENT 

INC  /VA/ 
80152633    FORD  ]AMES  MARVIN 
80144442    FORD  JOHN  THOMAS 
80149004    FORD  SCOTT  TYRONE 
80119005    FORDEDH&CO 
80142944    FORESTAL  GROUP  INC /IL/ 
801 1 6248    FORM  AN  INVESTMENT  CO 
80112212    FORN'EY  CRAK;  BRUCE 
801 35713    FORTE  COMMODITIES  INC 
80127459     FORTI  RONALD  RICHARD 
80148800    FORTINE  CHARLES  T 
80120444    FOSS  CHARLES  NORMAN 
80148461     FOSTER  k  FOSTER  INC  / 
80133416    FOSTER  GEORGE  EDWARD 
801 3  2  708     FOSTIN  INVESTMENT 

MANAGMENT  CO 
80110375     FOULK  DAVID  G 
80147393     FOULKE  JOHN  HOWARD 
80137122    FOWLER  &  CO  PS  CPA 
80138900    FRANQS  CYNTHIA  DENISE 
80146709     FRANQS  DALE  LEE  /OH/ 
80124642    FRANQS  EDGAR  BURNETT 
80141417     FRANK  ALAN  R 
80141904     FRANK  C  R  INC  /OR/ 
80153508    FRANK  RONALD  MELVIN 
80133694    FRANKEL  GROSS  HNANQAL 

MANAGEMENT  INC 
80129153    FRANKENHOFF  WILLIAM  P  INC 

/NY/ 
80141829    FRANKLIN  MITCHELL  HENRY 
80148650     FRANKLIN  MORRIS 

CONSULTING  SERVICES  INC 
80132277    FRANKLIN  SAVINGS 

ASSOQATION 
80136539    FRANZ  JACK  EUGENE 
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80146035     FRAYSER  WILLIAM  ASHBY  III 

/SPAIN/ 
801 23782    FRE  MAR  ENTERPRISES  INC 
80106386     FREDERICK  RESEARCH  CORP 
801 3291 5     FREED  ERIC  ROBERT 
80128700    FREED  SUSAN  CAROL 
80136751     FREEDOM  INTERNATIONAL 

INVESTMENT  MANAGERS  INC 
80145792     FREEMAN  DARRELL  DELOS 
FREEMAN  MARC 
FREIDINGER  TED  L  MBA  CPA 


80140773 
80153983 

PA 
80146198 
80127062 
80143108 
80135390 
80124431 
80154252 
80131753 
80148836 

INC 
80143284 
80140838 
80143201 


FREIDUS  (ACOB  /NY/ 
FREITAS  JEFFREY  MICHAEL 
FREMONT  PATRICK  WOODS 
FRENCH  CHARLES  EDWIN 
FRENCH  PAUL  COMLY  JR 
FRENCH  RICHARD  JAMES  /IL/ 
FRENCH  ROBERT  SIDNEY 
FRICKS  FINANCIAL  ADVISORS 


FRIEDLER  JOHN  P  /NY/ 
FRIEDMAN  HERMAN 
FRIEDMAN  KENNETH 

STEPHEN  /CO/ 
80122669     FRIEDWALD  DAVID  CHARLES 
80130604     FRIGERIO  GIOVANNI 

NEPOMUCENO 
801 26580     FRITZ  RONALD  STEVEN 
80126503     FROELICH  FREDERICK  KARL 

/NC/ 
80154246 
80147486 
80133821 
80135321 
80112075 
80128835 
80130482 
80123234 


FUTURE  ANALYSTS  INC 
FUTURE  GAINS  INC 
FUTURE  PROFESSIONALS  INC 
FYI  FINANCIAL  PLANNING 


FUCHS  LONNI  A 
FUERST  KARL  WILLIAM 
FUHRER  ROGER  WURTH 
FULFER  DONNA  KAY 
FULLER  KERMIT 
FUND  AMENTA  LIST  LTD 
FUND  MANAGEMENT  INC  /IL/ 
FUNDAMENTAL  FINANCIAL 

ADVISOR  INC 
80139294     FUNDCAP  MANAGEMENT  CO 

INC 
80135904     FUNDING  THE  FUTURE  INC 
80126672     FUNKHOUSER  BRADLEY 

SCOTT 
80118400    FURBEE  CAROL  ANN  WIDMER 
80146270     PURLIN  DAVID  LAWRENCE 

/NY/ 
80129211 
80129948 
80138044 
80149991 

CORP 
80128253     GABRIEL  MARKET 

MOMENTUM  SERVICES  INC 
80143365     GAFFNEY  CHARLES 

MCCULOUGH  JR  /LA/ 
80130113    GAGNONCO 
80141624     GALES  MICHAEL  A  /NY/ 
80144404     GALLAHER  KEITH  ROBERT 
80136632     GALLANT  JAMIE  INC 
80153323     GALLIGAN  STEPHEN  CRAIG 
801 18981     GAMBA  LOUIS  F 

INVESTMENTS  INC 
80115015    GAMMA  CAPITAL  CORP 
80151168     GAMMAWEALTH  CAPITAL 

MANAGEMENT  INC 
801 21 784     GAMMILL  &  CO  INC 
80145769     GAML'T  ASSET  .MANAGEMENT 

INC 
80145195 
80148293 
80136769 
80150395 
80120662 
80148581 


GANESAN  GlIRUMURTHY 
GARAFANO  lOSEPH  ALAN" 
GARCIA  ANTHONY 
GARCIA  FELIX 
GARDNER  JOHN  DAVID  DDS 
GARDNER  REBECCA 


80124141     GARDNER  ROBERT  H 
ASSOQATES  INC 

801 34095    GARDNER  TIMOTHY  GARFIELD 
GARFIELD  FRED  GARY 
GARFIELD  GEORGE  JOSEPH 
GARLAND  GARY  D  CPA  /NY/ 
GARMAN  RANDAL  EARLE 
GARNER  JAMES  OZRO 
GARNER  MARY  ALICE 
GARST  WILBUR  GALEN 
GARZA  &  ASSOCIATES  INC 
GASSMAN  BARRY  GORDON 
GATEWAY  ADVISORS  INC 
GAUGHAN  JOHN  CHARLES  JR 
GAULT  JUDITH  ROSEMARY 
GAUNT  BRENDA  MCGRATH 
GCG  ASSOCIATES  INC 
GEARY  JAMES  ANTHONY  SR 
GEDZUN  MICHAEL  THOMAS 
GEE  &  DRAGANZA  /CA/ 
GEISBAUER  JAMES  REILLY 
GELFAND  IVAN  &  ASSOCIATES 


80149032 

80121966 

80136990 

80148972 

80128070 

80148384 

80124364 

80134256 

80151487 

80128817 

80147484 

80147757 

80128305 

80120697 

80138188 

80136593 

80137674 

80124633 

80^25168 
INC 

80125000 

80120617 

80126414 

80139144 

80136039 

80130282 
INC 

80153200    GENESIS  INVESTMENT 
ADVISORS  INC 

80143737    GENSER  DAVID  STEVEN  /NY/ 
GENTSCH  MADISON  BRENT 
GEOFINANCE  LIMITED 
GEORGETOWN  GROUP  LTD 
GERBER  NICHOLAS  DANIEL 
GERBER  TAYLOR  ASSOCIATES 


GELLER  MARTIN  ALAN 
GELLIS  EUGENE  OWEN 
GELLY  BRUCE  S 
GEMINO  FRANCIS  P 
GENERAL  AESTHETICS  CORP 
GENERAL  INVESTOR  SERVICES 


80128016 
80139785 
80132813 
80144606 
80136616 

INC 
80110601 
80139946 


GERBINO  KENNETH  JOSEPH 
GERMAN  VREELAND  & 
ASSOQATES  /NJ/ 
80132204    GERRINGER  WAYMON 
80126422     GETZ  FEARNOW  GLORIA 
80153010    GETZEN  GROUP  INC 
80123192    GEYER  RICHARD  LEIDY 
80146731     GEZA  INVESTMENT 

MANAGEMENT  LTD  /LONDON/ 
80147830    GFC  ADVISERS  CORP 

GGK  FINANCIAL  SERVICES  INC 
GIANGRANDE  FRANK  G 
GIANNETTI  SALVATORE  III 


80126079 
80117597 
80143011 

/N|/ 
80139222 

/AZ/ 
80147627 
80137233 


GIBSON  ROBERT  DOUGLAS 


GIBSON  ROYAL  BRICKER 
GIC  INVESTMENT  ADVISORY 
INC  /OR/ 
80138148     GIERE  SCOTT  MICHAEL /IL/ 
80141774     GILBERT  GARY  T /MA/ 
80146985     GILBERT  lOHN  WILLIAM 
80137030     GILBERT  PETER  ALAN /CA/ 
80153716     GILBREATH  SYSTE.MS  INC 
80119440     CI LBRETH  POLLARD 

MANAGEMENT  INC  ADV 
80141947    GILBROOK  JOHN  FREDERICK 
80147016     GILCHRIST  RONALD  JOSEPH       . 
80142240     GILL  CHARLES  FAIRCHILD  /CT/ 
80138139     GILLASPIE  B  C  INSURANCE 

AGENCY  INC  /OR/ 
80146750     GILLIGAN  JOHN  TOM 

GILLIS  LOUISE  MARGARET 
GILMAN  PLANNING  SERVICES 


HEFFERNON 


80129718 
80126054 

INC 
80135166 
80150243 


80129964 
80130663 
80149441 
80117798 
80145728 


80138901 
80154574 
80151851 
80136136 


80136813     GINSBERG  SCOTT /MA/ 
80133331     GINSBERG  TED  CHARLES 
80124478    GIROUX  JOSEPH  A 
80148366     GISSANDANER  KEITH  JAY 
801 29360    GI VENS  HALL  CAPITAL 

MANAGEMENT  INC 
801 39293     GLASS  &  WYLY  CO  V 

GLASSBERG  SAMUEL  ZALMAN 
GLASSER  ELLIOTT  JON 
GLAVES  &  ASSOQATES  INC 
GLEASON  JOEL  PAGE 
GLENBOROUGH 
INSTITUTIONAL  INC 
80129755     GLEYSTEEN  PETER  VAN 
GLKK  MICHAEL  LYNN 
GLKKMAN-MARK  BARRY 
GLOBAL  ADVISORS  INC  IMJ 
GLOBAL  ASSET 
MANAGEMENT 
80152654     GLOBAL  FINANQAL 

ASSOCIATES  INC 
801 39265    GLOBAL  INTERNATIONAL  INC 

/NY/ 
80150164    GLOBAL  INVESTMENT 

ADVISORS  INC 
80152198    GLOBAL  INVESTMENT 

ADVISORS  INC  /IL/ 
80132596    GLOBAL  INVESTMENT 

ANALYSTS  INC 
80139549    GLOBAL  MANAGEMENT 

SERVICES  INC 
80149962    GLOBAL  VENTURES  LTD  ' 

GOGGINS  ALFONZA  R  JR  /GA/ 
GOLAN  RAFAEL  /FL/ 
GOLDBERG  STEVEN  HARVEY 
GOLDEN  GATE  SECURITIES 
GOLDEN  KENNETH  HAROLD 
GOLDEN  PRAIRIE  INVESTMENT 
SERVICES  INC 
80127525     GOLDEN  STATES  FINANCIAL 

SERVICES  CORP 
801 34009    GOLDMAN  GEORGE  THOMAS 
GOLDMAN  MAYNARD 
GOLDMAN  MICHAEL  VICTOR 
GOLDMAN  RONALD  JAY 
GOLDNER  &  HAWN  INC 
GOLDNER  RUSSELL  DALE 
GOLDSTEIN  BONNIE  /CA/ 
GOLIATH  FINANCIAL  GROUP 
INC  /KY/ 
80125432     GOLLER  JANET  FRANCES 

GOLLY  ALBERT  JOSEPH  JR  /NY/ 
GONCALVES  CARLOS 
GONZALES  GEORGE  ANTHONY 


80128460 
80144280 
80136004 
80132501 
80120145 
80146432 


80126918 
80132687 
80141239 
80134708 
80144327 
80141976 
80145219 


80137157 
80124448 
80143930 
/CA/ 
80123996 
80123024 
80142546 
80138838 
80142545 


GIMBLE  HERMINE  LEA 
GIMPEL  JAMES  ADAMS 


GOODING  DANIEL  EDWARD 
GOODMAN  DAVID  ALLEN 
GOODMAN  GREGORY  SCOTT 
GOODMAN  STEVEN  MARTIN 
GOODMAN  SUZANNE 
NAPOLITANO 

801 50973     GOOZNER  ALAN  R 

80135470    GOPPERT  FINANCIAL 
SERVICES  INC 

80140739    GORDON  ANDREW  STEPHEN 
/MA/ 

80125371 

80149088 

80138313 

80135330 

80112973 

80144749 

80152606 
LTD 

80144146 

80127560 


GORDON  CARLA  SUE  CFP 
GORDON  GROUP  INC 
GORDON  PETER  J  D  INC 
GOREY  WALTER  DAN 
GORGE  WILLIAM  JOHN  JR 
GC«MAN  THOMAS  EDWARD 
GOSS  CLINT  CONSULTANTS 

GOSS  DEAN  COLVIN  /TN/ 
GOTENSTEIN  LOUIS 


PROFESSIONAL  CORP 
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80130169  GOTTL  &  LANDSBERG 
80120493  GOUSSIOS  THEODORE 
80151164    GRACY  CAPITAL 

MANAGEMENT  INC 
80132067     GRADY  ROBERT  NEILL 
801 13479    GRABBER  &  CO  INC  ADV 
80129007     GRAHAM  &  ELLIOTT  INC 
80153680    GRAHAM  BRADLEY  THOMAS 
80146636    GRAHAM  INVESTMENT 

ADVISORS  INC  /NY/ 
80141241     GRAHAM  JEFFREY  S /NY/ 
80124484     GRAHAM  RUTH  INC 
80150594     GRAICAP  ASSET 

MANAGEMENT  LLC 
80147609    GRANATA  THOMAS  JOHN 
80138856    GRANGER  RESEARCH  INC 
80147121     GRANITE  CAPITAL 

INTERNATIONAL  MANAGEMENT  LP 
80142055     GRANT  JEFFREY-ROBERT  /OH/ 
80144389    GRASSI  RICHARD  JOSEPH  /TX/ 
80121207    GRASSO  ROBERT  ALPHONSE 
80151128    GRAVES  [EFFERY  ROBERT 
80153847     GRAY  FINANCIAL  GROUP  /GA 
80148460    GRAY  RICHARD  SPERRY 
801 1 5974    GRAYLION  INVESTMENTS  INC 
80141710    GREAT  LAKES  CAPITAL  INa 

FL/ 
801 25865    GREAT  PLAINS  FIN ANCL\L 

DISTRIBUTORS 
80125074    GREAVES  CAPITAL 

MANAGEMENT  INC 
80146839    GREENBERG  BARRY  MARTIN 
801 29382    GREENBERG  MICHAEL  IRA 
80127431     GREENE  MARTIN  HARVEY 
80138563    GREENE  ROGER  ALLEN 
80130342    GREENE  STANLEY  HAROLD  SR 
80131830    GREENMORE  PORTFOUO 

MANAGEMENT  INC 
80147263     GREENSPAN  FINANCIAL 

ADVISORS  INC 
80137841     GREENSTEIN  ROSENTHAL 

CAPITAL  L  P  /WA/ 
80150525    GREENWICH  nNANCL\L 

BENEFITS  INC 
80136916    GREENWICH  MONEY 

MANAGEMENT  /CT/  

80154158  GREENWOOD  COLETTE 
YVONNE 

80139877    GREGG  BRUCE  SEYMOUR 
80123217     GREGOIRE  WILLIAM  GRANT 
80132315    GREGOR  MARTIN  PETER 
80130255    GRENDA  WALTER  FRANQS  JR 
80153482     GRESPINET  INVESTMENTS  INC 
80150038    GREYSTONE  CAPITAL  GROUP 

INC  /OH/ 
80126962     GRIEF  STEPHEN 
80143765    GRIES  DAVID  FRANKLIN  /IL/ 
80143874     GRIFFIN  COMPANIES  INC  /MN/ 
801 54008    GRIFFIN  WYNVERN  ASSET 

MANAGEMENT  LLC 
80150574     GRIFFITH  PORTFOLIO 

MANAGEMENT  LLC 
80129647     GRIMES  ROBERTA  ANN 
80123600    GRISWOLD  GEORGE  HOWARD 

JR 

80136058  GRISWOLD  JOAN  KARSTEN 

80143716  GROCE  DUANE  LOWELL 

80134358  GROFF  RONALD  FRANCIS 

80123146  GROSS  COLLINS  &  CRESS  P  C 

80145347  GROSS  HARRY  ROBERT  /NC/ 

801 36894  GROSS  MICHAEL  SIMON  /NJ/ 

80146048  GROSS  TOVIA /NY/ 

80119405  GROSSHANS  HARLAN  DELL 

80146290  GROSSMAN  NEAL  LEONARD 

/OH/ 

80154159  GROVER  BRIAN  L 


801 28538     GROVES  RICHARD  MELVIN 
80154707     GROWEALTH  CORP 
80151925    GRP  FINANCIAL  CORP 
80150472     GRUEN  DANIEL  FREDERICK 
80125177     GRUNDEN  FINANCIAL  INC 
80146793    GRUNER  CARMAN  GEORGE 
80152442     GST  PORTFOLIO 

MANAGEMENT  CORP 
80144640     GUARDIAN  CAPITAL 
MANAGEMENT  INVESTMENT 
COUNSEL  INC 
80125947    GUARDIAN  FINANCIAL  CORP 
80140795    GUARDIAN  INVESTMENT  CORP 

/NV/ 
80145804 
80135127 
80143845 
/CA/ 
80125521     GUILFORD  SECURITIES 

ADVISORS  INC 
80117077    GULATI  SURESH  KUMAR 

GUNST  ROBERT  CURTIS  SR 
GURSAHANI  KATHLEEN  JEAN 
GUTOW  SOL  CLU 
GUZEK  LISA  JEAN 
GUZMAN  OSCAR  LUIS 
GUZMAN  VALIENTE  EDUARDO 
GUZZETTA  MARIA  CHRISTINA 
HABECK  MARK 
HACK  INVESTMENT  ADVISORS 


GUFFEY  PAUL  DANIEL  /OR/ 
GUIDA  FERDINAND  J/PA/ 
GUILBAULT  RICHARD  EUGENE 


80154662 
80124634 
80119809 
80147989 
80142115 
80149040 
80144943 
80136787 
80136492 

INC 
80127110 
80154526 


80147190 
80153713 
80138181 
80126404 
80153652 
80133517 


HACKER  ALICE  BERNICE 
HADDAD  &  SCHMIDT 

FINANCIAL  SERVICES  INC 
80140632     HADLEY  MARC  C  /MN/ 
80129439     HAFKIN  ELIZABETH  ELLEN 
80141954     HAGAMAN  THOMAS  CARTER 
80133290     HAGEN  MICHAEL  JOSEPH 
80136585     HAGERBAUMER  JAMES 

BENNETT 
80142478     HAGERTY  MICHAEL  CHARLES 

l\M 
80142136    HAGUE  ROBERT  FREMONT 
80129912     HAGUEWOOD  JERRY  L 
80138019     HAIDER  THOMAS  FRANCIS /IL/ 
80116731     HALBREICH  STANLEY 

MAYNARD 
80127528     HALEY  WILLL\M  JERRY 
80110128    HALKETT  JAMES  ALEXANDER 

ELDER 
80146924     HALL  DONALD  DENNIS 
801 20576     HALL  GARY  RUSSELL 
80124500     HALL  ROBERT  PUGH  JR 
80144405    HALL  WILLIAM  MICHAEL 
80126391     HALL  WILSON  W& 

ASSOCIATES  INC 
80153984     HALLAQMARK 
80133189    HALLMARK  INVESTMENT 

COUNSEL  INC 
80148733     HALLOCK  ROBERT  DUANE 
80144355     HALLOWS  TEDDY  K 
801 29772     HALPERN  GROUP  LTD 
80138057     HALPERN  STEVEN  JAY 
80137278     HAMACHER  DIANNA  KEY  /OH/ 
80123783     HAMERSHLAG  KEMPNER  &  CO 

LP 
80130098     HAMILTON  CAPITAL 

MANAGEMENT  INC 
80135940     HAMILTON  CONSULTING 

CORPORATION 
80144239     HAMILTON  GROUP  INC  /MA/ 
80141494     HAMILTON  HERSCHELL 

LANIER 
80138281     HAMILTON  JOHN  JOSEPH  JR 
80134306     HAMILTON  REALTY  ADVISORS 

INC 


80t 37026     H AMM  MICHAEL  WAYNE  / AZ/ 
8011 9206     H AMMEL  JOSEPH  H 
80145732     HAMMOND  TIMOTHY 

PATRICK 
80141997     HANDLEY  LAURENCE  OWEN 
80125299     HANDSCHUH  RONALD 

RICHARD 
80151328     HANIN  FUNDS  INC 

HANKINSON  MARTIN  HOWELL 
HANLEY  DANIEL  ROBERT 
HANLON  JACK  DOUGLAS 
HANNA  RANDALL  LESLIE 
HANNA  ROY  SAID 
HANNAH  J  A  INVESTMENT 
ADVISORY  SERVICE  INC 
80144254     HANNAN  PAUL  FRANCIS  /NY/ 
801 37248     HANNON  BLAIR  & 

ASSOCL\TES  FINANQAL  SERVICES 
/OH/ 
80142428     HANNON  NICHOLAS  PAUL 

mil  /AD 

80135637     HANOVER  ADVISORS 

801 34944     HANOVER  CAPITAL  ADVISORS 

INC 
80124419     HANOVER  INVESTMENT 

ADVISORY  SERVICE  INC 
80142395     HANROW  ASSET 

MANAGEMENT  CORP 
80152397     HANSCH  &  HANSCH 

HANSEN  ERNEST  ROBERT  III 
HANSEN  JOHN  IVAN 
HANSEN  RICHARD  LEE  ADV 
HANSON  &  CO 
HARAM  JAMES  EDWARD 
HARBISON  GROUP  INC  /AL/ 
HARBOR  WEALTH 
MANAGEMENT  CORP 
80128352     HARDESTY  STEVEN  MARK 
80139179     HARDING  SEYMOUR  LINDLEY 

/FL/ 
80144534     HARE  JEFFREY  AVERILL 
80149334     HARGIS  JOHN  MICHAEL 
80148573     HARGRAVE  ALEXANDER 

WILLIAM 
80120273     HARLAN  JOHN  PETER 
80141356    HARM  AN  GROUP  CORPORATE 

FINANCE  INC  /OH/ 
80124588     HARMATY  EUGENE  LUCAS 
HARNIK  NOREEN 
HAROWITZ  MARTIN  WILLIAM 


80148370 
80131228 
80120280 
80145768 
80127731 
80146225 
80153744 


80152556 
80113361 

JR 
80141090 
80148312 
80153523 
80143009 
80150862 
80143553 

MD/ 
80145866 
80124952 
80139983 
80138217 
80145338 


HARRIES  GARRY  EUGENE  /IL/ 
HARRINGTON  JAMES  DREW 
HARRINGTON  JAMES  PATRICK 
HARRIS  PARTNERS  LP 
HARRIS  PETER 
HARRIS  RAYMOND  JOSEPH/ 


HARRIS  RICHARD  WOLFE 
HART  GEORGE  RICHARD 
HART  JOHN  FRANKLIN  /ID/ 
HART  MAUREEN  CLAIRE 
HARTFORD  IN'VESTMENT 
ADVISORS  INC 
80125963     HARTMAN  B  C  &  ASSOCIATES 

INC 
80118757    HARTMAN  JAMES  L  CLU  & 

ASSOC 
80118749     HARTMAN  JAMES  L  CLU  & 

ASSCKZIATES 
80104146     HARTWELL  J  M  &  CO  INC  /NY/ 
80140760     HARTZ  GREGORY  PHILIP  /AR/ 
801 36056     H.\RTZELL  DAVID  CORNELL  JR 
80120059     HARVARD  FINANCIAL 

ADVISORS  INC 
80144292     HARVARD  FINANCIAL 
PLANNING  CO  INC  /MA/ 
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80138209     HARVEST  FINANCIAL 

PLANNING  INC 
80146933    HARVEST  SPREWELL  GROUP 

LTD 
80151&01     HARVEY  CAPITAL 

MANAGEMENT  INC 
80138018     HARWOOD  KATHLEEN 

CULLEN 
80146673     HASTINGS  MARTHA  LOU  /WA/ 
HASTON  BROWN  *  CO 
HASWELL  RICHARD  WARREN 
HATFIELD  CHARLES  HOWARD 
HATFIELD  ROBERT  EDWARD 
HATTON  JAMES  EDWARD 
HAUPT  BRADLEY  LEE 
HAUSER  MICHAEL  ARTHUR 
HAUTLY  GLENN 
HAVEN  DOUGLAS  FENNO 


80131587 
80115197 
80148458 
80128239 
80127410 
80146739 
80139344 
80141949 
80132036 
GOSS 
80140740 
80134308 
80152822 
801251S1 


HAVENS  VICa  DELORES  /CA/ 
HAVRE  J  B  INC 

HAWKES  RUSSELL  ASSOC  INC 
HAWKINS  MARILYNN 
GERTRUDE 
80118482     HAWKINS  RAYMOND  JERRY 
80150606    HA  WORTH  INVESTMENT 

MANAGEMENT  LTD 
801 1 8805     HA YDEN  ASSOCIATES  INC 
80137400    HAYES  JOHN  BRUTON  JR /CT/ 
80118925    HAYES  ROGER  MATTHEW 
801 30503     HA YW ARD  ROBERT  RODGER 
801 36630    HCL  CONSULTING  INC 
80148747    HEACOCK  PAUL  JOHN 
80148731     HEADWATERS  CAPITAL 

MANAGEMENT  LLC 
80135697    HEALTH  FINANCL\L  GROUP 

INC 
80150474     HEALY  RICK  ALLEN 
80122592    HEARTLAND  ADVISORY 

SERVICES  LTD 
80146158    HEARTWOOD  FORESTLANDS 

LTD  PARTNERSHIP  /NC/ 
801 281 87     HEATH  GEORGE  STANTON 
80117770    HEATH  THOMAS  M 
801 2621 5    HEDGE  MANAGEMENT  INC 
80132645     HEDGES  BOB  FINANCIAL 

SERVICES  INC 
801 19578    HEDGSPETH  TERRY  LEE  ADV 
HEDIN  JUDY  KAY 
HEE  BRIAN  HOWARD 
HEGER  LOUIS  CHARLES 
HEGGY  COMPTON  ERVIN 
HEIDEL  ROBERT  SCOTT  /lU 
HEIER  RICHARD  EDWARD 
HEILBUTH  DONALD  ROBERT 
HEILMAN  JAMES  M 
HEIM  DENNIS  JAMES 
HEINE  MANAGEMENT  GROUP 


80138670 
80151324 
80131514 
80119304 
80143398 
80129157 
80135573 
80111154 
80136123 
80119343 

INC 
80147008 
80142201 
80142840 


HEINLE  LEONARD  JOHN 
HELPER  LOUIS  ANTHONY  /NJ/ 
HELUWELL  GEOFFREY 
ERNEST 
80143752    HELPER  STEPHEN  JOSEPH  /CA/ 
HENDRIX  MARK  GEORGE 
HENINGER  ROBLEY  DOUGLAS 


80144978 
80125591 

JR 
80101339 
80134778 

/MO/ 
80140573 

/DE/ 
80134698 
80141706 

/MA/ 
80132945 


HENNER  SOLOMON 
HENRICHS  BRADLEY  ALLEN 

HENRICHSON  CARL  BERNARD 

HENRIQUES  ALLAN  INC 
HENRY  DANNY  EDWARD  SR 

HENRY  FINANCIAL  PLANNING 


HENRY  GARY  NORMAN 
HENRY  THOMAS  ARTHUR 
HENRY  WENDELL 
HENSLEY  DANIEL  PAUL/OK/ 
HEPBURN  BONNIE  LEE 
HEPNER  FRED  LEONARD  JR 
HERBERT  THOMSON  CO  /WA/ 
HERLIHY  JOSEPH  BRENDAN  JR 


SERVICES  INC 


80135118 
80144644 
80132781 
80145993 
80133068 
80134171 
80146241 
80140288 

/KS/ 
80148214     HERON  CAPITAL 

MANAGEMENT  INC 
80132984     HERRING  SANDER 
80142785    HERSEY  PETER  WOODROW 
80120032     HERSHEY  &  MILLER  CO  INC 
80134585     HERSHMAN  STEVEN  MARK 
80146157     HERSKOWITZ  DAVID 

SHEPHERD  /CA/ 
80149555     HERZBERG  &  KELLY  PC 
80136132     HESSE  WILLL\M  EDWARD 
801 1 1406    HEWETT  OWEN  MERRITT 
80126613     HICKEY  HOWARD  J  JR  LTD 
80139230    HICKEY  JOHN  LAURENCE  /NY/ 
80141811     HICKMAN  k  ECKARD  CPAS 
80137916    HICKMOTT  MICHAEL  JAMES 

80152671  HIGGINS  CAPITAL 
MANAGEMENT  INC  /CA/ 

80152332     HIGH  PEAKS  CAPITAL  LLC 
80118370    HIGH  YIELD  MANAGEMENT 

INC 
80137596     HILBE  JAMES  JOSEPH 
80141786     HI LDEBRAND  GEORGE 

HARRISON  /CA/ 
80138203     HILKER  GLEN  WILLL\M 
80130162     HILL  CLAUDE  RYAN 
80146597     HILL  TIMOTHY  SCOT /CA/ 
80147271     HILLTOP  CAPITAL 

MANAGEMENT  INC 
80125214     HILSON  DENNIS  PAUL 
80126167    HILT  PRISQLLA  WING  LING 

80152672  HILTON  FRED  ARTHUR 
80151454     HILTON  GREGORY  JAMES 
80142884     HINES  CAPITAL 

MANAGEMENT  INC  /MD/ 
80132169    HM  SPECTRUM  FINANQAL 

CORP 
80137174     HME  INTERNATIONAL 

ADVISORY  ASSOQATES  LP  /NY/ 
80150231     HOCHSPRUNG  LEROY 

LA VERNE 
801 4891 2     HODGES  WILU AM  FLEMING 
80140901     HOEPPNER  lONA  RUTH  /CO/ 
80151165     HOFF  CRAIG  ALAN 
80146967    HOFFMAN  JOHN  DOUGLAS 
801 2961 3     HOFFMAN  PEDERSON  & 

MCBRYDE 
80126427     HOG  AN  ARTHUR  JAMES 
80143892     HOLDERREED  GLENN  ELZIE 

/CA/ 
80121946    HOLLANDER  MYRON 
80122429     HOLLEMAN  JOSEPH  SHERRAD 
80132356     HOLLERITH  DAWN 
80134945     HOLLINGSWORTH  & 

COMPANY 
80132580    HOLLINGSWORTH  PAUL 

RONALD 
80134780    HOLMES  GROUP /CA/ 
801 1 7836     HOLTZ  THOMAS  L  ADV/ 
801 2 1 954     HOME  CAPITAL  SERVICES  INC 
80142600     HONCHELL  BERT  LEE  II  /NC/ 
80145864     HONG  VIVI  WEIYU 
80153947     HONOLULU  VENTURE 

CAPITAL  INC 
80143972     HOOD  LEO  FREDERICK 
80136453     HOPKINS  HERMAN  LEE 
80141197     HOPKINSON  BRIAN  LEE  /IL/ 
80133728    HOPPER  JACK /TX/ 


80136698     HORD  JACLYN  MICHELE 

80148373     HORIZON  AGENCY  INC 

80140340    HORIZON  CASH 
MANAGEMENT  INC 

80122451     HORIZONS  FINANCL\L 
ADVISORS  INC  /OH/ 

80144537     HORN  JAMES  DOUGLAS 

HORSEY  THOMAS  CLAYTON  JR 
HORSEY  WADE  H  II 
HORST  ROGER  EUGENE 
HOSACK  DON  MERWYN 
HOSANG  IAN  RICHARD  / 
HOSKINS  STREET  ADVISORS 


80109116 
80113228 
80132443 
80134390 
80148958 
80147198 

LTD 
80122825 
80136512 
80130460 
80139589 

/IL/ 
80117248 
80154582 
80150855 
80136699 


HOSMER  EMORY  FLETCHER 
HOSTETLER  CUFFORD  RAY 
HOUGH  DAVID  ALAN 
HOURIHAN  BARBARA  JEAN 


HOUSTON  LEONARD  WILUAM 
HOUTZ  PATRIQA  ANN/NV 
HOWARD  ANDREW  BRIAN 
HOWARD  nNANCL\L 
PLANNERS  INC 
80136380    HOWARD  LORRAINE  MINETTE 
HOWERDD  FINANQAL  CORP 
HOWLAND  GEORGE  FRANK 
HPI  REALTY  PARTNERS  /CA/ 
HTL  CO  INC  /CA 
HU  KARIN  GAIL  /CA/ 
HUANG  SHI  SHUNG 
HUBBARD  EDWARD  EARL 
HUBBARD  RAYMOND  LESLIE 


80139801 
80143576 
80141355 
80149507 
80137954 
80128154 
80128654 
80132655 

in 

80128550 
80132373 
80123876 
80127016 
80145745 
80123081 


HUBBS  JAMES  ARLEY 
HUBER  ARTHUR  ANDERSON 
HUBINGER  HAROLD  JOHN 
HUBSHMAN  RENE  DJ 
HUCKABY  CO  INC 
HUDSON  HAMILTON  CAPITAL 
MANAGEMENT  INC 
80129178    HUDSON  HUME  INDEX 

MANAGEMENT  INC 
80150632   "HUDSON  ROBERT  W 
80143320    HUFF  JOSEPH  DANIEL /OH/ 
80148764     HUFFMAN  MARK  ALLEN 
80142092    HUFFMAN  SCOTT  KEITH 
80143330    HUFFORD  &  ASSOCIATES  PC 
80145680     HUG  CHARLES  ROGER /CA/ 
80148386    HUGHES  CAPITAL 

MANAGEMENT  L  P 
80134977     HUGHES  RICHARD  ALBERT 
80110036    HULL  JAMES  WILLARD 
80148825    HULSE  ALVIN  DEAN 
80119814     HULSE  CHARLES  INVESTMENT 

SERVICES  ADV 
80128848    HUMPHREY  MARK  ANDREW 
HUNT  PETER  SANFORD 
HUNT  R  M  &  ASSOCIATES  INC 


80121495 
80143882 
/CA/ 
80139529 
80126081 
80109978 


HUNTINGTON  &  ASSOCL\TES 
HUNTINGTON  ADVISERS  INC 
HUNTINGTON  ASSET 
MANAGEMENT  CO 
80131061    HURLEY  PATRICK  JOHN 
80128120    HURLEY  PAUL  EDGAR 
80143650    HUSSEY  JOHN  PATRICK 
80125640    HUTCHINSON /UDVISERS  INC 
801 3 1 1 26    HUTTON  JEFFREY  ROBERT 
80136184    HUY A  DAVID  JOHN 
80131569    HWLCO 

80143857     HYLAND  BRETT  ANDREW  /CA/ 
80127802     I&FSINC 
80140655     lA  HNANCIAL  ADVISORS 
80147675     lAM  CORP  /ID/ 
801 51 799    IAS  INVESTMENT  COUNSEL 
INC 
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80135914     IBM  CREDITINVESTMENT 

MANAGEMENT  CORP 
80147401     ICARUS  TRADING  LTD 
80144662     ICATU  ASSET  MANAGEMENT 

INTERNATIONAL  LTDA 
80132562     IFR  SECURITIES  INC 
80128514     IGNASIAS  &  ASSOCIATES 

HNANCIAL  SERVICES 
80144981     ILIE  MARIO  MARIAN 
801 21 799    IMHOFF  ROBERT  NORMAN 
80151557     IMMENSCHUH  THOMAS 

ARTHUR 
80142231     IMPACT  FINANCL\L  CORP 
80137753     IMPERATO  ANTHONY  J  /NY/ 
80134523     IMS  CPAS  &  ASSOQATES /IL/ 
80130029    INCADMIN  LTD 
80144311     INCOME  INVESTMENT 

ADVISORY  /AD 
80124053     INCOME  PLANNING 

ASSOQATES  INC 
801 203  3 1     INCOMM  ASSOQATES  INC 
80124353     INCORVAIA  PHILIP  R 
80138278    INDEPENDENT  CAPITAL 

MANAGEMENT  INC 

80152267  INDEPENDENT  EQUITY 
RESEARCH  INC 

80149731     INDEPENDENT  FINANCL\L 

CONSULTING  INC 
80144373    INDEPENDENT  FINANQAL 

SECURITIES  INC  /NY/ 
80138326    INDIALANTIC  CAPITAL 

MANAGEMENT  INC 
80129925    INDIANA  CORPORATE 

FEDERAL  CREDIT  UNION 
80149372    INDO  US  CONSULTANTS  LTD 

CO 

80152268  INFINITY  CAPITAL 
MANAGEMENT  INC 

80143858    INHNITY  SECURITIES 
ADVISORS  INC  /CO/ 

80143577    INGAR  TITAI  RAGHURMAN 
INGLIMA  CARMELO  BRIAN 
INGRASSL\  JOSEPH  FRANCIS 
INNES  ASSOCIATES  LTD 
INNOVA  GLOBAL  RESEARCH 


80153023 
80134725 
80136944 
80152772 

INC 
80138173 
80151473 


INNOVA  MANAGEMENT  CO 
INNOVATIVE  ADVISORY 

SERVICES  LTD 
80144154    INOVEST  CAPITAL  GROUP /CA/ 
80142364     INSIGHTER  FINANQAL 

SERVICES  /CA/ 
80137801     INSTITUTIONAL  PROPERTY 

RESOURCES  AN  EMERSON/MILLER  CO 
80140842     INSTITUTIONAL  PROPERTY 

RESOURCES  AN  IPR  EMERSON  DUNN 

CO 
80140009    INSTITUTIONAL  RESOURCE 

PARTNERS 
80135418    INSYNC  CORP  INC 
80140324     INTEGRA  CAPITAL 

MANAGEMENT  CORP  /WA/ 
801 1 8065     INTEGRATED  ADVISORY  CORP 

&  TRUST  LTD 
80133350    INTEGRATED  FINANCIAL 

SERVICES  /CA/ 
80133507     INTEGRATED  FINANCIAL 

SERVICES  OF  PRINCETON  INC 
80129247     INTEGRATED  MEDICAL 

VENTURE  MANAGEMENT 
80132408     INTEGRATED  MEDICAL 

VENTURE  MANAGEMENT  2 
80145662     INTEGRATED  MONEY 

STRATEGIES  INC 
80131761     INTEGRATED  PLANNING 

SERVICES  INC  /NY/ 


80112193     INTEGRATED  PROGRAMMING 

CORP 
801 19370    INTEGRATED  STRATEGIES  INC 
80147639     INTEGRATED  TAX  & 

INVESTMENT  SERVICES  INC 
80140944     INTEGRITY  MANAGEMENT  INC 
80144198     INTELLIGENT  MARKET 

ANALYTICS  INC  /CA/ 
80137218     INTER  EUROPA  BANK  LTD 
80132880    INTERACT  FINANCIAL 

ADVISERS  INC 
80151335     INTERACTIVE  CAPITAL 

CONSULTANTS 
80143240    INTERCAPITAL  ASSET 

MANAGEMENT  CO  INC  /NJ/ 
80149062     INTERFIN  CORP 
80148576    INTERFINANCE  ADVISORY 

GROUP  LTD 
80129657     INTERFINANCIAL  SUCCESS 

INC 
80143260    INTERMARKET  MANAGEMENT 

INC 
80144868     INTERNATIONAL  ASSET 

MANAGEMENT  SERVICES  INC 
80141853     INTERNATIONAL  ASSETS  & 

INVESTMENTS  INC  /GA/ 
80149695     INTERNATIONAL  CAPITAL 

MANAGEMENT  INC 
80140133     INTERNATIONAL  DERIVATIVE 

INVESTMENTS  INC  /CO/ 
80141969    INTERNATIONAL  EQUI 

SOURCE  LTD  /CO/ 
80148554     INTERNATIONAL  INVESTMENT 

MANAGEMENT  INC 
80141699    INTERNATIONAL 

INVESTMENTS  INC 
80140974     INTERNATIONAL  MARKET 

STRATEGIES  U  INC 
80134555     INTERNATIONAL  MONEY 

MANAGEMENT  INC 
80137394     INTERNATIONAL  SALES  & 

CONSULTANTS  INC  /NJ/ 
80129821     INTERNATIONAL  WEALTH 

ADVISORS  GROUP  INC 
80135545     INTERNET  GROUP  LTD 
80142082     INTERNET  INVESTMENT 

RESEARCH  INC 
80144711     INTERPHASE  RESOURCE 

GROUP  INC 
80140857    INTERSUISSE  INC 
80134563     INTERTRADE  INC 
80153763     INTRINSIC  VALUE  CAPITAL 

MANAGEMENT  LLC 
801 2  7994     INVEST  AMERICA  INC 

INVESTECH  ADVISORY  INC 
INVESTECH  CONCEPTS  INC 


80134000 
80135259 
/PA/ 
80148168 
80143091 


INVESTECH  SECURITIES  INC 
INVESTMENT  &  TAX 

PLANNING  CONSULTANTS  INC  /RI/ 
80150821     INVESTMENT  ADVISORS 

GROUP 
801 2  7003     INVESTMENT  ADVISORY  & 

PLANNING  SERVICES  INC 
80145188     INVESTMENT  ADVISORY 

ASSOCIATES  INC  /VA/ 
80144322     INVESTMENT  ADVISORY 

GROUP  INC  /NY/ 
80146361     INVESTMENT  ADVISORY 

NETWORK  INC 
801 1 5636     INVESTMENT  ADVISORY 

SERVICE  INC 
80124208     INVESTMENT  ADVISORY 

SERVICES  INC  /!L/ 
80136537     INVESTMENT  ALTERNATIVES 

INC 


80123392 
/OH/ 
80134607 
80128371 
80150392 


INVESTMENT  ANALYSIS  INC 


INVESTMENT  CENTER  INC  /IN/ 
INVESTMENT  CO  DATA  INC 
INVESTMENT  CONSULTING 

GROUP  LTD 
80107461     INVESTMENT  CONTROLLED 

RESEARCH  INC 
80151878    INVESTMENT  ENGINEERING 

CORP 
80145931     INVESTMENT  FOUNDATIONS    - 

INC  /MA/ 
80135707     INVESTMENT  INSIGHT  INC 
801 50879    INVESTMENT  INSIGHTS  INC 
801 1 3 1 53     INVESTMENT  MODELS  INC 
80120686    INVESTMENT  PLANNING 

ADVISORY  SERVICES  INC  ADV 
80135282     INVESTMENT  RESEARCH  & 

ADVISORY  CORP  /MO/ 
80109770    INVESTMENT  RESEARCH  CORP 

/VA/ 
80124724     INVESTMENT  RETURN 

RESEARCH  INC 
80112207     INVESTMENT  SPECIALISTS  INC 
801 34285    INVESTMENT  STRATEGIES  INC 

/VA/ 
80134259    INVESTMENT  STRATEGIES 

UNLIMITED  INC 
80124168     INVESTMENT  TAX  PLANNING 

ASSOQATES 
80113289     INVESTOR  PLANNING 

SERVICES  INC 
80109024     INVESTOR  RESPONSIBILITY 

RESEARCH  CENTER  INC 
80144014     INVESTORCORP  INC /TX; 
80109113     INVESTORS  ASSOQATES 

MANAGEMENT  CORP 
80129315     INVESTORS  CHOICE 

FINANQAL  PLANNING  INC 
80141576     INVESTORS  DYNAMICS  CORP 
80145498     INVESTORS  EDGE  INC  /IL/ 
80153855     INVESTORS  HNANQAL 

ADVISORS  INC 
80113282     INVESTORS  PLANNING 

SERVICES  INC  /HI/ 
80126898     INZER  J  SCO  INC 

lONE  REAL  ESTATE  INC 
lORIO  RAYMOND  SAMUEL 
IPEMA  WILUAM  BYRON 
IPO  FINANQAL  NETWORK 


80139576 
80140367 
80132757 
80143239 

CORP 
80152150 

INC 
80149047 
80154563 


IRA  INVESTMENT  SPEQALISTS 


IRIZARRY  RAFAEL  EUSTAQUIO 
IRONSIDE  INVESTMENT 
MANAGEMENT  LLC 
801 34909    IRVIN  CHRISTOPHER  TODD 


PHD 
80141050 
80145437 
80145522 
80143531 


ISENHOUR  BARRY  FOUTZ 
ISGI  ADVISORS 
ISRAEL  ALBERT  MORRIS 
ISRAEL  GROWTH  INVESTMENT 
ADVISER  LTD 
80140548     ITO  DANIEL  HENRY  /WA/ 
801 1 7447     ITO  HENRY  HISAO 
80151321     IVORY  INVESTMENT 

MANAGEMENT 
80132873     IXL  DISTRIBUTORS  INC 
80144869     J&J  ADVISORS  INC 
80140163     JACKEL  RICHARD 
80148725     JACKSON  ELIJAH  JR 
80138657     JACKSON  LESTER  JOHN 
80133839     JACKSON  LOWELL  /GA/ 
80135170     JACKSON  THOMAS  CARSON 
80153656    JACKSON  WILLIAM  ARLIN 
80148158    JACOB  CHRISTOPHER  JOHN 


UMI 
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80147626     JACOBS  CAPITAL 

MANAGEMENT  INC 
801 26586     JACOBS  GARY  KENT 
80133275     JACOBSON  CHARLES  MAY 
801 27444     JACOBSON  JOEL  E  &  CO  PC 
80128607     JACOBY  AGENCY  INC 
80138140     lACOY  DANIEL  PAUL/MA/ 
80130758     JACQUES  WILLIAM  RAY  JR  / 
80138686    JAEGER  &  GILL  CERTIFIED 

PUBLIC  ACCOUNTANTS 
'80132083     JAFFE  LEONARD  MAURICE 

/CA/ 
80132235 
80150036 
80153890 

LTD 
80129601 

CHFC 
80146481 
80139342 
80146253 
80140975 
80135399 
80150222 
80143166 
80105937 

/CO/ 
80153583 
80119504 
80146156 

/CA/ 
80148607     JARRETT  GLOBAL  CAPITAL 

MANAGEMENT  INC 
80122980     JASANSKY  ANTONIN 
80107047     JAUCH  HEINZ 
80142365     JBC  INSTITUTIONAL  SERVICES 

CORP  nu 

80136754     JBL  NEW  ENGLAND  LTD 
80135443     JBT  MANAGEMENT  INC 
80133775     JCW  INVESTMENTS  INC 
801 34261     JEFFERIS  JOSEPH  WOODSON 
80126598    JEFFERS  INVESTMENT 

MANAGEMENT  CO  INC 
80122057     JEFFERSON  DAVID  ROWE 
JEFFRIES  JOHN  EDGAR 
JEM  FINANCIAL  SERVICES  INC 


lAH  INC 

JAI  DEVANG 

JAMES  JOHN  FUTURES  GROUP 

JAMES  MARIE  RUPPERT  CLU 

JAMES  MICHAEL  GEORGE  /CA/ 
JAMES  VICTOR  C  JR 
JAMES  WILLIAM  CONRAD  /GA/ 
JAMIESON  JOHN  RICHARD  JR 
JANCA  GEORGE  ALBERT 
JANE  STREET  ADVISORS  INC 
JANSEN  INVESTMENTS  INC 
JANUS  MANAGEMENT  CORP 

JARAMILLO  ANDREW  JUDE 
JARON  EQUITIES  CORP 
JARRELL  WILLIAM  GAMMON 


80135471 
80146377 
/WI/ 
80126290 
80154191 
80123897 
80148213 
80145449 
80130107 


JENKS  PHILIP  ARTHUR 
JENNINGS  ROBERT  JAMES 
JENNINGS  ROBERT  MARTIN  JR 
JEPPESEN  THOMAS  DALE 
JER  ADVISERS  INC  /VA/ 
JERNEGAN  FINANCIAL 
MANAGEMENT  INC 

80147479     JESKE  JERALD  LEE 

80133941     JESUP  JOSEPHTHAL 
SECURITIES  CO  INC 

80146184    JFW  TRADING  /IL/ 

JHAWAR  SHIV  RAT  AN 
JHW  FINANCIAL  PLANNERS 


80113524 
80127513 

INC 
80146212 
80146462 


JMC  FINANCIAL  CORP  /CA/ 
JMR  CAPITAL  MANAGEMENT 

INC  /CA/ 
80143648     JN  INVESTMENT 

MANAGEMENT  INC  /FL/ 
80112077    JOFFEARMAND 
80143856     JOHNSON  &  ASSOCIATES  LTD 
80143540     JOHNSON  DANIEL  BRUCE 
80153841     JOHNSON  DANIEL  THOMAS 
801 14357     JOHNSON  DEAN  K  INC 
80137515     JOHNSON  DELBERT  L  JR 
80147572     JOHNSON  DONALD  JAMES 
80140698     JOHNSON  EDWIN  WILLIAM 
80143947     JOHNSON  FINANCIAL 

SERVICES  LTD  /IL/ 


80115312     JOHNSON  FRANK  EDWARD  JR 
80147921     JOHNSON  HERBERT  INC 
80150822     JOHNSON  INVESTMENT 

SERVICES  INC 
80133234     JOHNSON  JAMES  ROBERT 
80147247     JOHNSON  JAMES  TAYLOR 
80127887     JOHNSON  JEFFREY  EUGENE 
80152724     JOHNSON  KEITH  FRANKLIN 
80150271     JOHNSON  KENNETH  DEREK 
80147538     JOHNSON  MARK  ALAN 
80145533     JOHNSON  MARTIN  V  JR 
80148295    JOHNSON  MICHAEL  WAYNE 
80129687     JOHNSON  NICHOLAS  MICHAEL 
80134547     JOHNSON  ROBERT  EDWARD 
801 4  54  n     JOHNSON  SCOTT  TOWNE 
80135814     JOHNSON  WILLIAM  CHARLES 
80148056    JOHNSTON  LARRY  WAYNE  /IN/ 
80144578     JOHNSTON  WALLACE 

LAMONT  /TX/ 
80140211     JOHNSTON  WILLILAM  DERLIN 
80136488     JOKSCH  RALPH  EDGAR 
80153988     JOLLY  WINSTON  HATHWAY  & 

BOTTEN  DAVID  JOHN 
80123414     JONES  AARON  JR 
80114037     JONES  ADDIS  THOMAS 
80138017     JONES  C  TERRY  CPA  PC /AL/ 
80121396     JONES  CARL  MOUNSEY 

ENTERPRISES  LTD 
801 45695     JONES  FINANCIAL  CORP  /UT/ 
801 26398     JONES  FLOYD  M  JR 
80151443     JONES  HEWARD  INVESTMENT 

COUNSEL  INC 
80141745     JONES  JOHN  WESLEY 

JONES  KENNETH  AARON 

JONES  MARVIN  H 

JONES  MICHAEL  FRANCIS 

JONES  STEPHEN  TODD 

JORDAN  NEAL  VINCENT 

JORGENSEN  LEO  NELS 

JOSEPH  ANDRE  FAOUR 

JOSEPH  JAMES  FRANCIS 

JOYCE  ROBERT  MICHAEL 

JOYCE  THOMAS  MICHAEL 

JPI  &  ASSOCIATES  INC 

JRK  ASSET  MANAGEMENT  INC 

JRM  ASSOCIATES  INC 

JRS  MONEY  MEN  INC 

JSL  FINANCIAL  INC 

JT  SECURITIES  INC  /NY/ 

JUHL  GARY  ALAN 

JUNG  YOJIN 

JUREK  ENTERPRISES 

JURY  FREDERICK  EARL 

JUST  JAMES  THRASHER 

JUSTIN  ASSET  MANAGEMENT 


80141696 
80117945 
80145594 
80144328 
80148452 
80122421 
80151521 
80125424 
80146982 
80143198 
80125516 
80142425 
80135741 
80136065 
80141531 
80149419 
80120868 
80140316 
80122003 
80128104 
80135430 
80128283 

INC 
80130134     JUVENNELLIANO  FINANCIAL 

SERVICES 
80135219     K&E  INVESTMENT  CO 
80143199     KACOMINC 
80123653     KAEPPEL  JAY  ARTHUR 
80133158     KAESER  ROLAND  KARL 
80114146     KAHN  BROTHERS  &  CO  INC 
80114830     KAIUNG  CAPITAL 

MANAGEMENT  INC 
801 30748     KALAF  BRIAN  DONALD 
801 1 7697     KALEEL  MICHAEL  M  /MA/ 
80134513     KAMANITZ  UHLFELDER  & 

PERMBON  PA 
80126417     KAMBOURAKIS  PETER  HARRY 

/NY/ 
80152997 
80138665 
80124889 
80117193 


80140714     KANTER  ROBERT  ALAN 
80118798     KANTER  STANLEY  SAMUEL 
80119549     KAPLAN  ALLAN  HARRY 
801 2 1 704     KAPLAN  CHARLES  HOWARD 
80103733     KAROLY  KATHY  LYNNE 
80133467     KASARJIAN  KENNETH  PAUL 
80140256     KASEMIR  WOLFRAM 
80144648     KASTEN  MITCHELL  JEFFREY 
80118874     KATZ  KENNETH  L  &  CO  INC 
80128778     KATZ  MARC 
80130350    KATZ  SAMUEL 
801 34092    KATZ  SAPPER  &  MILLER 
80105625     KATZ  SYLVAN 
80144317     KAUFMAN  ANNETTE  ESTA 
80145535     KAUFMAN  CAPITAL 

MANAGEMENT  INC 
80153132     KAUFMAN  EDWARD  JAY 
80128046    KAUFMAN  NORMAN 
80142893     KAUFMAN  SIDNEY  WALTER 
80140696     KAWAI TOMOO 
80146504     KAY  HERB  LLC /AZ/ 
80133190     KAY  STEVEN  ARTHUR 
80115521     KAYWILLL\MV 
80133293     KAYS  HOWARD  W /IN/ 
80153800     KAZANA  NADILIFU 

CHRISTOPHER 
80151741     KB?  ADVISERS  LLC 
80150033     KCM  ASSET  MANAGEMENT 

GROUP  INC 
80129851     KEARNEY  JOHN  ARTHUR 
80143265     KEEPER  DWIGHT  EDWIN 
801 3  7396     KEELER  R  W  &  ASSOQ ATES 

INC  /NJ/ 
80127146     KOiNAN  TALMAGE  L 
KEESBURY  GEORGE  E 
KEFAUVER  JOHN  MOODY 
KEHOE  JAMES  ANDREW  III 
KEKICH  DAVID  ALAN  /PA/ 
KELLAR  DAVID  HALE 
KELLAR  GREGORY  RICHARD 


80144330 
80113921 
80145797 
80141383 
80111901 
80131794 
/GA/ 
80148428 
80135666 
80131917 


KAMHI  LAWRENCE  MITCHELL 
KAMSON  SPORTS  INC 
KANIA  PAUL  ALAN 
KANKAKU  RESEARCH 


INSTITUTE  INC  /JAPAN/ 


KELLER  ANTONE  PETER  /AZ 
KELLER  DOUGLAS  NEIL 
KELLER  FINANCIAL 

CONSULTANTS  INC 
801 36559    KELLOGG  SECURITIES  CO 
80138131     KELLY  ADVISORS  INC  /IL/ 
80150101     KELLY  COLLEEN  JOSEPHINE 
801 44066     KELLY  DANIEL  GERARD  /CA/ 
80126429     KELLY  JAMES  M 
80147570     KELLY  JOHN  JEROME 
80120964     KELLY  WILLIAM  PAUL 
80121395     KELMENSON  VICTOR  A 
80153687     KELSO  DOUGLAS  SCOTT 
801 3  5404     KEMPER  B JORNSTAD  & 

ASSOCIATES 
80141959    KEMPF&CO 
80122616     KENDRICK  &  STIMPFIG 

FINANCIAL  SERVICES  CORP 
801 38926    KENDRICK  DANIEL  EDWIN 

/GA/ 
80132331     KENDRICK  RICE  MAUCERE 

CAPITAL  INC 
80122305     KENNEDY  JAMES  WILUAM 
80147163     KENNEY  JAMES  F 
80137431     KENSINGTON  CAPITAL 

MANAGEMENT  INC 
80129968     KENT  RONALD  E 
80138072     KENTON  FINANCIAL 

ADVISORS  INC 
801 52790    KERBER  FINANCIAL  SERVICES 
801 2 1 805     KERRIGAN  THOMAS  JOSEPH 
801 3 1 887     KERRY  STANLEY  PETER 
80144821     KESSLER  KEITH  KELVIN 
80145863     KESSLER  STEPHEN  JOEDAVE 

TIMOTHY 
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80142485     KETTLER  NEMEC  REBECCA 

/MO/ 
80144650    KEY  LATCH  OF  NEW  YORK  INC 
80105714     KEY  VOLUME  STRATEGIES  INC 
80144853     KEYES  WILLIAM  AUGUSTUS  IV 
801 1 7870    KEYSTONE  SECURITIES  LTD 
80126851     KG  EQUITY  RESOURCES  INC 
80145495     KH  ADVISORY  SERVICES  INC 

/CO/ 
80146791     KHAN  TARIQ  SAMAD 
80141810     KHANI  FRED 
80147485     KHEMET  FINANCIAL 

PLANNING  INC 
80109703     KIDDER  PEABODY  ASSET 

MANAGEMENT  INC  /NY/ 
80129767     KIELB  DENISE  JEAN 
80124617     KIESCHNIK  &  ASSOCIATES  INC 
80127768     KILGORE  DEBORAH  ANN 
80145106     KIMBALL  &  CO  LTD 
80135495     KINDER  PINNEY  &  SCOFIELD 
80122233     KING  HINDSMAN  &  CO 
80144212     KING  JAMES  JOSEPH  II /NY/ 
80125475     KING  JANE  VIRGINIA 
801 26263     KING  JOSEPH  EUGENE 
80134210     KING  KENNETH  RICHARD 
80134206     KING  ROBERTS 
80135377     KING  VICTOR  LEROY  JR 
80125403     KING  WALTER  CARROL  II 
80154359     KINYON  DOUGLAS  A 
801 39626     KIRK  SECURITIES  CORP 
801 53929     KIRKLAND  ADVISORS  INC 
80113710     KIRKLAND  INVESTMENT 

MANAGEMENT  INC 
80124099     KISSINGER  ADVISORY  INC 
80140929     KISSINGER  FINANCIAL 

SERVICES  INC 
80153852     KIYOHIRO  LAURENCE 

MAKOTO 
80133661     KL  ASSOCIATES 
80140393     KLB  INVESTMENT 

MANAGEMENT  CO  LTD 
80131222     KLEFFMAN  JERRY  LEE 
80135531     KLEIN  ANNA  CATHERINE 
80136669    KLEIN  DENNIS  PETER 
80148043     KLEIN  JEFFREY  KEITH 
80116673     KLEIN  LAWRENCE  R  & 

ASSOCIATES 
80148486     KLEIN  LEON  JAY 
80123994     KLEYSTEUBER  WILLL\M  R  A  III 
80127703     KLINE  &  KLINE  INVESTMENT 

SERVICE 
80142232     KLINE  ALEX  P  /PA/ 
80146867     KLINE  LEON 
80137767     KLINGENSTEIN  MARKS  & 

COHEN  LP 
80124546     KLITIN  OSCAR  ALEXANDER 
80134967     KLITZBERG  RICHARD /NJ/ 
80144512     KLOSSNER  SCOTT  EDWARD 
80145659    KMI  REALTY  ADVISORS  INC 
80145056     KNELLER  FINANCIAL 

ADVISORS  INC  /GA/ 
80151856     KNIGHT  DANIEL  TAYLOR 
80139022     KNOWLES  AVERY  REALTY 

ADVISORS 
80149492     KNOX  FINANCIAL  SERVICES 

GROUP 
80149163     KOCHERHANS  THOMAS 

CROFT 
80149009     KOENIG  JERRY  JAMES  /DPRQ/ 

DPF 
80141341     KOERSELMAN  JON  D  &  CO  /CO/ 
80113347     KOHLER  FRED  R  &  CO 
801 38116     KOHN  FINANCIAL  CORP  /OH 
80126815     KOKE  WILLIAM  LAWRENCE 
80119916     KOLO  FRANK  JOHN 
80133756     KOLTUN  MICHAEL 

ALEXANDER 


80141970     KONA  ADVISERS  INC  /CA/ 
80129277     KOPIETZ  JAMES  OTTO  V 
80145528     KORI  ENTERPRISES  INC 
80145169     KORLJAN  ROBERT  RALPH  /AZ/ 
80135213     KOROSEC  MICHAEL  ANTHONY 
80147761     KORTH  JOHN  ALAN 
80145710     KOSHINSKI  DAVID  PAUL 
801 52047     KOSLOSKE  MICHAEL  WAYNE 
80152008     KOSUBINSKY  STEPHEN 

MICHAEL 
80152147     KOTHARE  RAVI  VIJAY 
80131399     KOTLER  MORTON 
80123596     KOTSONIS  PETER  GEORGE 
80120746     KRAFFT  FINANCIAL 

PLANNING  CO 
80120104     KRAMER  NOEL  R 
80141419     KRAMER  NORMAN 
801 36979    KRAUSE  M ARJORIE  B AUTIST A 

/OH/ LV 
80121176     KRCHAK  DAN  WARREN 
80144285     KREDIETBANK  GLOBAL 

MANAGEMENT  LP 
80148520     KREINBERG  STEVE  NEIL 
80119579     KREINZ  ROBERT  LEE 
801 32384     KREMER  DAVID  JOSEPH  G 
80135980     KRIEGER  MARK  ROBERT 
80146889     KRIGM AN  HARRY  MARC 
80127601     KRINKE  CHARLES  FRED 
801 1 3877     KRISHER  LAWRENCE  CHARLES 
80151228     KRISHNA  DIXIT  JAGANNATH 
80143277     KRISSINGER  LAWRENCE 

JOSEPH 
801 53734     KROLL  CHRISTOPHER  BRIAN 
801 39095     KROUSE  ROBERT  EUGENE 
80136658     KRUEGER  ASSET 

MANAGEMENT  LTD 
80135549     KRUEGER  CAPITAL 

MANAGEMENT 
80132250     KRUGER  JONATHAN  SAMUEL 
80135541     KRUPKOWSKI  MARK  DANIEL 
801 39607     KTB  REALTY  PARTNERS  INC 
80151806     KUAN  PO  CORP 
80129655     KUBOTA  EDWIN  LESTER 
80139807     KUIPERS  JAMES  A  /IL/ 
80118697     KULLBOM  ADVISORY  INC 
80153796     KUNZOGTEDINC 
80141625     KUO  YADONG 
80146461     KURIYAMA  STEVE  TADAO  /HI/ 
80149970     KUROVSKY  VLADIMIR 

NIKOLAY 
80146977     KUSHNERJACK 
KUTTAN  ROGER 
KVI  FEDERAL  INC  /lA/ 
KYLE  RICK  LEE 
KYPARISIS  JERZY  /FL/ 
L&D  ASSET  MANAGEMENT  INC 


80144521 
80139050 
80140612 
80143318 
80145263 

/NY/ 
80122588 
80148246 
80128647 
80145879 

/LA/ 
80119467 
80152045 
80119243 
80130296 
80132970 


LA  MAR  BILLY  RAY 
LABBIE  HERBERT  GEORGE 
LABINE  LAWRENCE  MICHAEL 
LABOURDETTE  LEO  ALVIN  JR 


LABREC  SECURITIES  INC 
LACKEY  AARON  MICHAEL 
LACY  WESLEY  DALE 
LADCOR 

LAFAYETTE  FINANCIAL 
SERVICES  CORP 

80140888     LAFFER  WARREN  &  CO  INC 
/FL/ 

80138710 

80151293 

80148250 

80135229 

80146144 


LAH  JOHN  JOON  HO  /OH/ 
LAI  ERIC  J 

LAICK  MATTHEW  ALOYSIUS 
LAING  ROBERT  ROYDEN 
LAKE  STREET  INVESTMENT 


80115932     LAKESIDE  ASSET 

MANAGEMENT 
801 29779     LALOGGIA  CONSULTING  INC 
80133095     LAMAUTE  FINANCIAL  GROUP 

INC 
80140909     LAMBERSON  KNIGHT  CAPITAL 

MANAGEMENT  INC  /NJ/ 
80141328     LAMBERT  lAMES  JEFFREY /CA/ 
80149403     LAMOTHE  ROBERT  E  /MD/ 
80126977     LAMPARIELLO  JOSEPH 
80148555     LAMPENFIELD  RICHARD 
80147305     LAMPMAN  GARY  W 
80140202     LANDAUER  ASSOCIATES  INC 
80136976     LANDMARK  FINANCIAL 

SERVICES  /MA/ 
80143621     LANDOLT  SECURITIES  INC  /WI/ 
80133733     LANDON&COINC 
80139385     LANDOR  INVESTMENT 

MANAGEMENT  INC 
80114284     LANG  &  ASSOCIATES 
80127702     LANG  PATRICIA  ANN 
80144215     LANGLEY  MICHAEL  JOE  /KS/ 
80145302     LANGSEN  GROUP  INC 
80151694     LANGSETT  GREGORY 

SUMMERLIN 
80143744     LANIER  CAPITAL 

MANAGEMENT  INC  /GA/ 
80149445     LANSING  GARY  AUBIN 

LANTZ  LLOYD  RANDALL 
LARIOS  ROBERT  CHARLES 


80129711 
80145377 
/AZ/ 
80112538 
80132267 


LARKIN  EMMETT  A  CO  INC 
LARKIN  FINANCIAL  GROUP 

INC  /MN/ 
80140042     LARRIVA  ALFONSO  ANTONIO 
801 32164     LARSON  ADVISORY  SERVICES 

INC 
80120128 
80150253 
80141147 
80115268 


LARSON  PHILIP  EMMET 
LARSON  RICHARD  EDWIN  JR 
LARSON  ROGER  EPJ^IST 
LATANE  MORRIS  INVESTMENT 

MANAGE\4ENT  ASSOCL\TES  OF  NC 

INC 

LATHAM  BARBARA  PRIVOTT 


80141486 
/MD/ 
80131626 
80135045 
80143435 
80125498 
80146930 
80151079 
80118025 
80132639 
80131184 


LATIMER  MANAGEMENT  CO 
LATOUR  MARK  LOUIS 
LAU  ROBERT  C  /FL  ADV 
LAUDATE  ANDREA 
LAUREN  &  MERLIN  INC 
LAURENT  DAVID  JEAN  PIERRE 
LAVOIE  ROBERT  ARMAND 
LAWHORN  MICHAEL  JOHN 
LAWLER  FINANCIAL 
ADVISORY  CORP 
80127393     LAWRENCE  DENNIS  E  * 

ASSOQATES  INC 
80134577     LAWRENCE  FIELD  INC 
80146735     LAWTON  ANNA  FELMLY 
80128584     LBA  PROFESSIONAL 
FINANCIAL  PLANNING  LTD 
80153944     LC  Flf^NCIAL  INC 
LCP  GROUP  LP 
LEA  WILLARD  HARLON 
LEADEM  JOSEPH  ANTHONY/ 


MANAGEMENT  INC  /CA/ 


80144852 
80141157 
80109230 

CA/ 
80146701 

/MI/ 
80138307 
80146737 
80122196 
80W8847 

INC 
80152369 
80149179 
80152863 


LEADFORD  &  ASSOCIATES  INC 

LEASURE  JOHN  HAYES 
LEAVY  MARC  INC  /OH/ 
LECHNER  EDWARD  JAMES 
LECOT  CONSULTING  SERVICES 

LEDERMAN  HENRY  SAMUEL 

LEE  ALBERT  JEN  TA 

LEE  FRED  M  HNANCIAL  CORP 


12544 


Federal  Register / Vol.  63,  No.  49 /Friday,  March  13,  1998 /Notices 


80139319     LEE  KENNETH  KC 

80148846     LEE  LAURENCE  FREDERICK  III 

801 34968     LEE  MICHAEL  DAVID 

80136940     LEEDHAINC 

80151908    LEEDY  SLUSAR  &  CO  LTD 

80120636     LEER  PFEIFFER  WARD 

CORPORATION 
80139321     LEES  CAPITAL  MANAGEMENT 

INC 
80142218     LEGACY  FINANCIAL 

PLANNING  ASSOCIATES  INC  /CA/ 
80151227     LEGACY  RESOURCES  LLC 
80137137     LEGRAND  RIGHT  FINANCIAL 

GROUP  INC 
80151570    LEHNER  HARVEY  SANDERS 
80113931     LEHRENS  IRVING 
80128384     LEIGH  ARTHUR  EDWARD 
80131931     LEMIER  ROYAL  ROBERT 
80133223     LEMMER  PAUL  ALAN 
80143918     LENHART  SCOTT  STEPHEN 

/CA/ 
801 51 251     LENOX  CAPITAL 

MANAGEMENT  INC 
80145471     LENZA  MICHAEL  JOSEPH  /MA/ 
80142958     LEONARD  SCOTT  ALAN 
80117150    LEOPOLD  JONATHAN  PORTER 

AARON  JR 
80 1 37883     LEPPERT  NORMAN  E 
801 54444     LERNER  ERIC  WI LLI AM 
80144531     LERNER  LORI 
80136927     LESLEINJACK 
80149882     LESSIN  JUDITH  LOUISE 
80141939     LETCAV AGE  RANDALL 
80146993     LETSON  ROBERT  LEE  JR 
80135910     LEVALLEY  CURTIS  RAY 
801 52082     LEVECK  STEVE  LEWIS 
801 27482     LEVINE  LAWRENCE  EAGLE 
80135504     LEVINE  RICHARD  HARVEY 
80145145     LEVY  ESTHER 
80139041     LEVY  JOSEPH 
80146045     LEVY  MOSES  &  ALBERT 

INVESTMENT  ADVISORS  INC  /MD/ 
80147457     LEVY  PERRY  ADRIAN  & 

SPRINTZ  HENRY 
80122392     LEWIS  BROCK  ASSOCIATES 

LTD 
80141101 
80106438 
80126986 
80146314 
80146145 
80128532 
80133930 
80143301 

CORP 
80148860 

INC 
80119872     LIBERTY  FINANCIAL 

MANAGEMENT  CO  OF  NORTH 

AMERICA  ADV 
80152327     LIBRA 
80135758     LICA  AMERICA  INC 
80133959     LIGHTER  JOHN  ROBERT 
80145307     LIEBOWITZ  L  &  CO  INC 
80121212     LIEFER  MARTHA 
801 30660    LIEN  RECOVERY  SERVICE  INC 
80129469    LIFESTYLE  FINANCIAL 

PLANNERS  INC 
80154509    LIGHTHOUSE  INVESTMENT 

ADVISORS  INC 
80141435     LIGHTNING  GROWTH 

ENTERPRISES  INC 
80129012     LIGHTSEY  EDDIE  LEE 
801 28058     LIN  GEORGE  SEIN 
80106633     LINAM  RONALD  HAMPTON 
80128469     LINCOLN  FINANCIAL  GROUP 

INC 


LEWIS  CRAIG  EDWARD 
LEWIS  DANIEL  ROBERT 
LEWIS  DANIEL  ROBERT  /WA/ 
LEWIS  ELLIOTT  EDWARD  /NY/ 
LEWIS  GORDON  PHILIP  /CA/ 
LEWIS  RICHARD  S 
LI  HSIAO  YUAN  BRUCE 
LIBERTY  ADVISORY  SERVICES 

LIBERTY  CAPITAL  MARKETS 


80144535     LINCOLN  FINANCIAL  INC 
80129794     LINCOLN  MYRON  CARLTON  JR 
80146506     LINCOLN  PARK  ASSOCIATES 

INC  nu 

80142403     LINCOLN  PROPERTY  CO 
INVESTMENT  ADVISORS  INC  /CA/ 

80112008     LINCORP  RESEARCH  INC 

LINDBERG  DONALD  JOHN  /TX/ 
LINDSAY  SANDBAK  GROUP 


80140803 
80145545 

INC 
80132346 
80127489 
80142367 

/NY/ 
80120214 
80131560 
80135010 
80147197 

CORP 
80136871 
80138592 
80142131 
80142295 
80117365 
80121058 
80127690 
80149176 
80138108 
80124744 
80126600 
80131242 


LINDSAY  WILLIAM  DAVID 
LINDSEY  DAVID  ERLE 
LINHART  ROBERT  WALTER 

LINK  FINANCIAL  CORP 
LINVILLE  PAUL  EUGENE 
LINZMEIER  OONAGH  MARY 
LITCHFIELD  MANAGEMENT 


LITTLE  LARRY  G  /AZf 
LITTMAN  ROBERT  JACOB 
LITWACK  JEFFREY  MARK  /NY/ 
LITZLER  LINDA  ANN  /OH/ 
LIVON  SECURITIES  INC 
LJL  INC 

LJR  ENTERPRISES  INC 
LOCKE  LARRY  VAN 
LOCKE  RICHARD  KEITH 
LOCKHART  ANGELO  DRAKE 
LOETZ  GORDON  HENRY 
LOEWI  MANAGED  ACCOUNT 
SERVICES  INC 

80144680     LOFGREN  THOMAS  EMIL  /FL/ 

80132666     LOFTON  MYRON  LIONEL 

80154421     LOH  JOHN 

80145592     LOMENZO  MICHAEL 

80145062     LONG  KYLE  JONES  /AZ/ 

80151474     LONGVIEW  INVESTMENT 
ADVISORS  INC 

801 35224     LOPEZ  J  &  M  &  ASSOCIATES 
INC 

80154358 

80123448 

80142112 


LOPEZ  SAMUEL  JR 
LORD  MICHAEL  PHILLIP 
LORGB INVESTMENT 
ADVISORS  INC 
801 28981     LORING  CHARLES  S 

LOSCH  MANAGEMENT  CO 
LOSOFF  RICHARD  FRED 
LOTT  GERALD  MAYNARD  /CA/ 
LOUGHRAN  GERALD  MORRIS 
LOUISIANA  ASSET 
MANAGEMENT  POOL  INC 
80125443     LOUX  DAKOTAH  JAKE 
LOVE  MICHAEL  GEORGE 
LOVERN  DAVID  GEORGE 
LOVETT  RICHARD  JAMES  SR 
LOWELL  INVESTMENT 
MANAGEMENT  CORP 
80125382     LOWENTHAL  RODGER  DANIEL 
LOWN  JEFFREY  BARRY 
LUBARSKY  NEIL  ROBERT 
LUCAS  DELEON  SOLOMON 
LUCIA  RAYMOND  JOSEPH 
LUCIE  FINANCIAL  SERVICES 
INC  /GA/ 
80141670    LUNA  CARLOS  MORENO 
80146928     LUNN  PARTNERS  LP 
80140169     LURJE  JAMES  L  CERTIFIED 

FINANCIAL  PLANNER  LTD  /IL/ 
80142507     LUSSIER  ADELARD  JOSEPH  /RI/ 
80144956     LUTHER  MICHAEL  LOUIS  /CA/ 
801 3601 4     LUTZ  LARRY  ALBERSON 
80137129     LYMAN  JOHN  EDWIN 
80151568    LYNCH  DAVID  ALAN 
80137441     LYNCH  E  F  &  CO  INC 
80134214     LYNCH  KENNETH  NOLAN 


80146367 
80151797 
80144214 
80144320 
80148247 


80150431 
80148157 
80149977 
80127028 


80132981 
80122299 
80128291 
80143132 
80145031 


80151502     LYNN  BOYD  &  CO  INC 
80145204     LYNX  ASSET  MANAGEMENT 

INC  /CT/ 
80147130     LYON  WILLLvM  FRANK 
80146828    LYONS  &  HANOVER 

MANAGEMENT  CO 
80133699     LYVERS  DOUGLAS  BRUCE 
80147983     MOSAIC  INVESTMENT 

ADVISORS  INC 
80125968     M  SECURITIES  OF  FLORIDA 

INC 
80136710    M&M  CAPITAL  MANAGEMENT 

INC  /MI/ 
80146777    MAAS  CLIFFORD  ALBERT 
80120668     MABREY  LEON  ROY 
80127422     MACDONALD  THOMAS 

MARTIN 
801 4  7090    M ACF ARLANE  PARTNERS  LTD 

PARTNERSHIP 
801 3 1 1 78    MACF ARLANE  REALTY 

ADVISORS  INC 
80144192     MACGEORGE  MICHAEL  JOSEPH 

/MD/ 
80149328     MACIQUES  PABLO  EDUARDO 

JR 
80144064     MACKENZIE  JASON  ASSET 

MANAGEMENT  INC  /GA/ 
80144329     MACKENZIE  JASON 

SECURITIES  INC 
80153238     MACKEY  BRIAN  CRAIG 
801 54590    MACKIE  MATTHEW  CARTER 
80128881     MACLEAN  ASSOCIATES 
801 50050    M ACNEILAGE  SCOTT  DANIEL 
80138458    MACOBY  INVESTMENTS  INC 
80135159     MACPHERSON  ROBERT 
80131933     MACRO  WORLD  RESEARCH 

CORP  /NC/ 
801 3 1 976     MADDOX  CHARLES  WESLEY 
80150194     MADISON  CAPITAL 

MANAGEMENT  CORP 
801 18230     MADISON  GROUP  INC 

MADISON  MONROE  INC  /PA/ 
MADISON  ONE  DATA  GROUP 


80154153 
80128237 

INC 
80136207 
80140683 
80140784 
80146470 

/CA/ 
80139465 
80145069 
80141436 
80125662 


MAGASINN  ARNOLD  WEBBER 
MAGEE  JOHN  INC  /MA/ 
MAGUIRE  CHARLES  DAVID 
MAGUIRE  WILLIAM  JAMES 


MAHAN  JON  MARSHALL  /MI/ 
MAHAN  ROBERT  TYDE 
MAKER  JAMES  RILEY 
MAHOUBI  INVESTMENT 
STRATEGIES  LTD 
801 39886     MAHROK  CHARANJIT  S 
80143210    MAIN  STREET  FINANCIAL  CO 
80150311     MAIN  STREET  FINANQAL 

PARTNERS  LLC 
80147919    MAINLAND  BRADLEY 

TIMOTHY 
80148052     MAINSTREET  CAPITAL 

MANAGEMENT  INC 
80148322     MALEKI  ALEXANDER  SCOTT 
MALKASIAN  HENRY  ARAM  JR 
MALLAS  GUSTAV  JOHN 
MALLEY  EDWARD  FRANCIS 
MALLINSON  CONSULTANTS 


80133986 
80124403 
80119079 
80115000 

INC 
80126164 
80139012 


MALOOF  RAYMOND  EDWARD 
MANAGED  ASSET  PROGRAMS 
INC  /CO/ 
80125923     MANAGEMENT  BUSINESS 

AMERICA  CO 
801 2  3609    M ANDELL  INSTITUTE  INC 
80138716     MANETTA  JOHN  RAYMOND 
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80153243 
80122073 
80128711 
80130178 
80146690 


80132468 
80120952 
80122485 
80141759 
80127408 
80141574 


80145915     MANHATTAN  CAPITAL 

PARTNERS  INC /NY/ 
80139965     MANKAU  HAROLD  LEWIS 
80143872     MANN  JOHN  DAVIDSON  /TX/ 
80142627    MANNING  INSURANCE 

AGENCY  INC 
80142947     MANNING  RICHARD  JOHN  /PA/ 
MANSION  HOUSE  USA  LLC 
MARAM  HARRY  LEON 
MARANT  MICHAEL  DAVID 
MARANTETTE  &  CO 
MARATHON  FINANQAL 
GROUP  INC 
80116168    MARCH  DARRYL  VICTOR 
MARCUSSE  JANET  MAVIS 
MARCY  JOSEPH  FREDERICK 
MARDER  BRIAN  IRWIN 
MARDER  IRVING  /NH/ 
MARGAVIO  MARK  GERARD 
MARICK  CAPITAL 
MANAGEMENT  INC  /FL/ 
80138322     MARIOTTI  MARK  CARL 
80149938    MARIUS  ERHARD  VICTOR 
80143427     MARKAS  FINANCIAL  SERVICES 

INC  /NJ/ 
80132641     MARKET  MODEL  CORP 
80124966    MARKET  RESE ARCH  & 

MANAGEMENT  CORP 
80112185     MARKET  STUDIES  REPORT 
80114322     MARKET  TIMING  &  RESEARCH 

INC 
80128934     MARKETS  ADVISORY  INC 
801 54678    MARKETS  ADVISORY  INC  / AZ 
80137375     MARKEY  MICHAEL  LYNN 
80135296     MARKOFF  JOHN  GREGORY 
80136826    MARKOSKY  THOMAS 

WILLIAM 
80140144     MARKWELL  INC 
80144755    MARKWITH  GERALD  RALPH  JR 
80109943     MARQUETTE  CAPITAL 

MANAGEMENT  CORP  /MN/ 
80124813    MARSDEN  MARGARET  LOUISE 
80148919    MARSH  JAY  KENNETH 
80133607     MARSHALL  &  CO  SECURITIES 

INC 
80144982     MARSHALL  &  STERLING 
FINANCIAL  CONSULTANTS  INC 
80129521     MARSHALL  JAMES  C  PC 
80143529     MARSHALL  REALTY 

ADVISORS 
80150002    MARTEL  ERNEST  LAURENT 
MARTIN  ANDREW  LEE 
MARTIN  CHRISTOPHER  /TX/ 
MARTIN  LINDA  REDDEN 
MARTIN  MICHAEL  LYNN 
MARTIN  MICHELE  KATHARINE 
MARTIN  RALPH  EDWARD 
MARTIN  RICHARD  JAMES 
MARTIN  STEVEN  EDWARD 
MARTINDALE  WIGHT  JR 
MARTINEZ  JOHN  LUIS 
MARTINEZ  LEONARD  FRANCIS 


80139547 
80147763 
80132613 
80146781 
80131793 
80154405 
80128911 
80150001 
80123725 
80144509 
80137467 

JR 
80123317 
80121094 


MARTINEZ  STANLEY  FRANK 
MARYLAND  FINANCIAL 

GROUP  INC 
801 33783     MAS  CONSULTANT  SERVICES 

INC  /NY/ 
80123473     MASSEY  &  CO  INVESTMENT 

ADVISORS 
80149161     MASSINGILL  JAMES  HORACE 

III 
80138939     MASTER  FINANCIAL 

CONSULTANTS  INC 
801 36853     MASTER  PLANNING  SYSTEMS 

INC 


801 1 3090    MASTRANGELI  ALFRED  JAMES 
80119101     MATHES  DOUGLAS  A 

FINANQAL  CORP 
801 29201     M ATHIS  WEST  HUFRNES  &  CO 
80143887     MATOFF  RICHARD  IRVING 

/CA/ 
80132256     M ATRAC  GROUP  INC 
80118391     MATRIX  HNANCIAL 

CONSULTING  INC 
80134236    MATRIX  GROUP  INC 
80146352     MATRIX  INVESTMENT 

ADVISORS  INC 
80123266    MATRIX  PLANNING  GROUP 

INC 
80137573 
80143911 

/NY/ 
80115775 
80113444 


MATTHEW  A  G  &  CO  /CA/ 
MATTHEWS  HARLAN  STUART 


MATTHEWS  LEONARD 
MATYLEWICH  THADDEUS 

DANIEL 
80145457     MAY  DAVIS  GROUP  INC 
80136282     MAYER  GERALDINE  THERESA 
801 40682     MAYES  GREG  C  HN ANCIAL 

GROUP 
80138094    MAYES  TRENDS  INC 
80147701     MAZZETn  INTERNATIONAL 

INVESTMENTS  INC 
80132982     MAZZOLA  EUGENE 

CORNELIOUS 
80150412     MBA  FIN/VNOAL  SERVICES  INC 

/IL 
80146418 

/GA/ 
80131428 

INC 
80147607 
80150924 


MBS  INVESTMENT  RESEARCH 


MCALLISTER  COOK  ADVISORS 


MCC  SECURITIES  INC 
MCCAFFERY  PINDJAK  & 

ASSOCIATES  INC 
80143021     MCCALL  &  ALMY  INVESTMENT 

ADVISORS  INC  /MA/ 
80124605     MCCARTHY  JOHN  FRANQS 
80124755     MCCARTHY  STEPHEN  A 
80112492     MCCARTHY  WILSON 
80146845     MCCAULEY  DOUGLAS  JOHN 
80139340    MCCAULEY  JOHN  JOSEPH 
80132657     MCCOLLUM  TIM  GORDON 
80137791     MCCONICO  DAVID  &  CO 
80129442     MCCORD  RICHARD  DAVID  JR 
80138509     MCCORMICK  LAURIE 

BECKWITH  /CA/ 
80120431     MCCOURT  PATRICK  JOSEPH 
80134879     MCCRACKEN  FLOYD  A 

SECURITIES  INC 
80145553     MCCRACKEN  MARSHA  JO 

DASENBROCK 
80135103     MCCRARY  CAPITAL 

MANAGEMENT  INC 
80122427     MCCUISTION  &  CO 
801 1 2  753     MCCUNE  CHARLES 

ALEXANDER 
801 27534     MCCUTCHEN  THURSTON  BEN 
80137617     MCDANIEL  CORP /SC/ 
80132228    MCDANIEL  DAVID  LEE 
80147667     MCDEVITT  CHRIS  COLIN 
80128484     MCDONALD  DEWEY  WANDELL 
80152226     MCDONALD  TIMOTHY  JAMES 
80129366     MCDONOUGH  JOSEPH 

RICHARD  JR 
80136161     MCDOWELL  FINANCIAL 

ADVICE  INC 
80127550     MCELROY  FELIX  PAUL  JR 
80148770     MCELVEEN  WILLIAM  EDWARD 
8P145488     MCEVOY  CONSULflNG  PC  /IL/ 
80134233     MCGEE  FINANCIAL  GROUP  INC 
80142656     MCGINNIS  SEAN  WILLIAM 


80148348    MCGOVERN  LAWRENCE 
EDWARD 

80154602     MCGUIGAN  KEVIN  FRANK 
MCGUIRE  DEBRA  GLOVER 
MCGUIRE  JAMES  HARRISON 
MCINTIRE  FRANCIS  EDWARD 


MCINTOSH  JOHN  NICHOLAS 


80130844 
80130843 
80130115 

JR 
80141897 

/CA/ 
80122765     MCKAY  JAMES  BRUCE 

DOUGLAS 
80140905     MCKEE  W  B  SECURITIES  INC 

/AZ/ 
80134315     MCKEEVER  SECURTTTES  INC 
80140715     MCKENZIE  GLOBAL  INC /IL/ 
80132841     MCKENZIE  OBIE  LEE 
80131693     MCKINLEY  BELCHER  /DC/ 
80132391     MCKINNIE  RAYMOND 

MICHAEL 
80122491     MCLAIN  LOVINS  &  CO  PC 
80119433     MCLAREN  ROY  BURTON 

STEPHEN 
80135706     MCMANN  JOHN  HATHAWAY 

STUART 
80152370    MCMASTER  MARK  ALAN 
80125641     MCNAIRY  &  CO  INC 
80142580    MCNEELEGE  MATTHEW 

KENNETH  /CA/ 
80141932     MCNEIL  EDMUND  COLWELL 
80139023     MCNEILL  DON  SCOTT 
801 3341 1     MCNEISH  DAVID  DIXON 
80137930    MCPHILLIPS  THOMAS 

PATRICK  /OH/ 
80148011     MCRENA  THOMAS  ANTHONY 
80113510     MD  MANAGEMENT 

ASSOQATES  INC 
80130846     MDE  ASSOCL^TES  INC 

MDS  INVESTMENTS  ADV 
MEAGHER  BRIAN  JAMES 
MEAS  INTERNATIONAL  LTD 


80120390 
80150590 
80143139 

/NY/ 
80144009 

/CA/ 
80153146 
80123712 
80146165 
80137483 


MEC  FINANCIAL  GROUP  INC 


MECHIGIAN  KATHRYN  KAY 
MECKFESSEL  JOY  COTTLE 
MEDCOR 
MEES  &  HOPE 

FUNDMANAGEMENT  BV 
80123549     MEGARIANINC 
80149685     MEHL  PHILIP  EDWARD 
80143334     MEIER  RONALD  EDWARD  CFP 
80139821     MEISTER  LLOYD  DUANE 
80127447     MELF  VINCENT  LEONARD 
80125265     MELLO  CURTIS  JOSEPH /MA/ 
80140248     MENA  CAPITAL 

MANAGEMENT  CORP 
80148163     MENDOLIA  PETER  RICHARD 
80130131     MENESMELVIN 
80137569     MENTAS  HARRY  JOHN /MA/ 
80145346     MERAMEC  INVESTMENT 

ADVISORS  INC 
80140596     MERCHANT  GROUP  /MO/ 
80133889     MERCURY  TRADING  INC 
80140343     MEREL  VINCENT  GEORGE /NJ/ 
80129324     MERGER  &  ACQUISITION 

SCIENCES  CORP 
80146868     MERIDIAN  ASSET 

MANAGEMENT  INC  /FL/ 
80121982     MERIDIAN  FINANCIAL 

SERVICES  INC 
80142989     MERJAN  MONTY 

MANAGEMENT  INC 
80129251     MERLIN  ASSET  MANAGEMENT 

ASSOCIATION 
80146009     MERRILL  LYNCH  PORTFOLIO 

SERVICES  INC 
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UMI 


80136966 
/CA/ 
80147363 
80150627 
80147815 
80148549 
80113258 


MERRITHEW  LESLIE  ROBERT 


MERRITT  &  CO  INC  /FL/ 
MERRITT  LESLIE  SCOTT 
MERRITT  THOMAS  HAINES 
MESE  JOHN  CARL 
MESENBURG  J  R  & 
ASSOQATES 
80123021     MESENBURG  J  R  ASSOQATES 
80135913     MESIROW  CAPITAL  INC 
80128937     MESSAM  LEROY  ANTHONY 
80128968     MESSAM  RUBY  PATRICIA 
80153659    META  CO  INC 
80143594     METIS  CAPITAL 

MANAGEMENT  INC 
80130848    METRO  EQUITIES  CORP /IL/ 
80137981     METROPOLITAN  CAPITAL 

ADVISORS 
80153613     METROPOUTAN  HNANCIAL 

CLUB  INC 
80128158    METROWEST  FINANCIAL 

GROUP  INC 
80127573     METZGER  JEFFREY  ROBERT 
80141319     MEYER  lAMES  RODNEY /CA/ 
80143131     MEYEROWITZ  MARK 

801 50470  MEYERS  GEORGE  WENDEL 

80150471  MEYERS  GREGORY  W 
80150146    MEYERS  PATRICK  lOHN 
80105397     MEYERSON  &  CO  INC 
80123001     MFC  CONSULTING  INC  OF  NJ 
801 38638    MFP  FINANCIAL  SERVICES 

AGENCY  INC 
80126525    MICHELS  &  DUFFY  FINANCIAL 

PLANNERS  /CA/ 
80126213     MICHELS  JOHN  LOUIS 
80125613     MICHELS  ROGER  LEON 
80131231     MICHIGAN  FINANCIAL 

PLANNERS  INC 
80146374     MID  AMERICA  CAPITAL 

ADVISORY  INC  /MI/ 
80133123     MID  ATLANTIC  FINANCIAL 

MANAGEMENT  CORP 
80139600     MID  ATLANTIC  FINANQAL 

MANAGEMENT  CORP  /VA/ 
80125292     MID  IOWA  FINANCIAL 

SERVICES 
80148772     MIDATLANTIC  INVESTMENT 

ADVISORS  INC 
80135687     MIDDLETON  R  J  &  CO 
80139882     MIDWEST  MORTGAGE 

ADVISORS  INC 
80147931     MIELNICKl  AMY  LOUISE 
80141960    MIHATA  KENNETH  KIYOSHI 
80135204    MILES  MANAGEMENT  INC 
80149281     MILLAR  JAMES  RANDOLPH  JR 
80143047     MILLENNIUM  GROUP  OF 

ILLINOIS  INC  /IL/ 
80107311     MILLER  ARTHUR  &  CO 

MILLER  DAVISON  &  CO  INC 
MILLER  ENSIGN  GIBSON  &  CO 
MILLER  FINANCIAL  CORP 
MILLER  GARY  STEPHEN 
MILLER  GROUP 
MILLER  LEONARD  HANMER 
MILLER  LESLIE  NOEL 
MILLER  MARION  KERR 
MILLER  NATHAN 
MILLER  RICHARD//NY 
MILLER  WYNN  CASWELL 
MILLIAN  ROBERT  PAUL 
MILLIGAN  MICHAEL  GEORGE 


80110562 
80144347 
80123730 
80138396 
80140766 
80113185 
80120593 
80116230 
80113845 
80149533 
80145752 
80138479 
80146601 

/CA/ 
80136448     MILLS  MEADOW 

MANAGEMENT  INC 
80128882     MILLS  ROBERT  WADE 
80146529    MILNE  INVESTMENT  SERVICES 

INC/FL/ 


80130132     MINARD  CHRISTOPHER 

MILTON 
80149699     MINORITY  FUNDCORP  INC 
80127031     MINUTEMAN  FINANCIAL 

SERVICES  INC 
80115209     MINUTEMAN  PUBLISHING  CO 
80146080    MINX  KATHRYN  ANN  /IN/ 
80115026    MIRCHANDANI  LAL 

NARAINDAS 
80134787     MIRRAS  DONALD  ROBERT 
80145808     MISCHILER  LIBERTY  INC  /CA/ 
801 36584     MISSION  CAPITAL  INC 
801 53000    MISSION  FUNDING  GROUP  INC 
80153623     MISSION  SHORES  FINANCIAL 

MANAGEMENT  LLC 
80146355     MITCHELL  RICHARD  EDWARD 
MITSl  CORP 
MIYASHIRO  JED  NORIO 
MIYOSHI  &  KITAMURA  INC 
MIZRACHI  JOSEPH 
MIZRAHI  JOSEPH 
MIZUNO  NORIHIRO 
MJB  ASSOCL\TES  INC 
MJC  INVESTMENTS  LTD 
MJM  PLANNING  SERVICES  INC 


80144887 

80151004 

80151572 

80116007 

80148280 

80143087 

80131698 

80143481 

80147529 
/NY/ 

80138867 

80128855 

80128822 

80130095 
INC 

80120411     MNC  MORTGAGE  &  REALTY 
ADVISORS  INC  ADV 

801 37920     MO  L  ASSOCIATES  INC 
MOFIELD  OWEN  DEAN 
MOIDEL  JACOB  SOLOMON 
MOIR  lAMES  ANDERSON 
MOIR  JOHN  STIRLING 
MOLAMPHY  PATRICK  DBCLAN 
MOLDOVAN  GEORGE  JOHN 
MOLINARI  DONALD  EUGENE 
MOLINARI  JAMES  THOMAS 


MJS  ASSOCIATES  INC  /NY/ 
MKA  FINANCIAL  DESIGNS  INC 
MLADJENOVIC  PAUL  JOSEPH 
MLM  WORLDWIDE  SECURITIES 


80129370 
80136741 
80150890 
80151997 
80141614 
80148684 
80123140 
80146672 

80143908 
80143353 
80144421 
80138212 
80142440 
80120550 

ADV 
80146495 
80123893 
80126548 
80141934 

INC 
801 3011 7    MONEY  MANAGEMENT  & 

ANALYTICAL  RESEARCH  INC 
80122842     MONEY  MANAGEMENT 

ADVISORS  INC 
80142144     MONEY  MANAGEMENT 

INSTITUTE  INC  /NJ/ 
80125370    MONEY  MANAGER  INC 

MONEY  MANAGER  REVIEW 
MONEY  MARKET  ADVISORS 


MOLITZ  DAVID  SAMUEL  /CA/ 
MOLNAR  ANTHONY  ALLAN 
MOLOTSKY  LEE  STUART 
MONAGHAN  MICHAEL  JAMES 
MONCRIEF  DAVID  GUY 
MONETA  PLANNING  CORP 

MONEY  CONCEPTS  INC  /FL/ 
MONEY  FARMING  INC 
MONEY  GROUP  INC 
MONEY  MAGA2UNE  SERVICES 


MONEY  MONITORS  INC 
MONGERSON  &  CO  SECURITIES 


80129094 
80116530 

CORP 
80149575 
80133731 

CORP 
80145294     MONITOR  INVESTMENT 

GROUP  INC  /PA/ 
80149501     MONTANARY  WILLIAM  BRUCE 
801 24 1 36     MONTEREY  BAY  INVESTMENT 

CORP 
80131859 
80142508 


80129623 
80134745 
80106938 

CO 
80140058 
80134957 
80146295 

INC 
80149098 
80126480 
80153553 
80132425 
80150519 
80144245 
80148476 
80132339 

DEAN 
80133708 
80139217 
80134428 
80119515 


MOONEY  JOAN  MAXFIELD 
MOONEY  WILUAM  STEVEN 
MOORE  ft  SCHLEY  CAMERON  & 

MOORE  ALEX  JAMES 
MOORE  DAVID  PAUL 
MOORE  FINANCIAL  GROUP 

MOORE  KATHERINE  ANN 
MOORE  ROBERT  ALONZO 
MOORE  ROBERT  DCKMNIE 
MOORE  ROBERT  L^ 
MOORE  SHEILA  JANE 
MORA  JOHN  PAUL 
MORAN  KEVIN  VINCENT 
MDRAN  MARY  KATHERINE 


MORAN  VIRGINIA  FLYNN 
MORAND  JEFFREY  PETER  /CO/ 
MDRBANC  FINANQAL  CORP 
MORGAN  CAPITAL 
MANAGEMENT  INC  /WA/ 
80125723     MORGAN  GENE  FINANQAL 
MORGAN  HENRY  OTIS 
MORGAN  WILLIAM  BRYAN 
MORGAN  WILLLAM  FRANK 


80137716 
80135632 
80144276 
/OH/ 
«i0137855 
80147339 


MONTOYA  GONZALO 
MONUMENT  CAPITAL 


MANAGEMENT  INC  /WY/ 


MORGAN  WILLUVM  PAUL  JR 
MORGENWECK  WILLIAM 

FRANK 
80131735     MORIARTY  DANIEL  P  ft 

ASSOQATES  INC 
80114845     MORIN  VOLNEY  F  INC 
801 3481 3     MORRE  JOHN  JOSEPH  /CA/ 
80145119    MORRIS  ALAN  MILLER /UT/ 
80141911     MORRIS  ANDERSON 

INVESTMENT  ADVISORS  INC  /IL/ 
80116495     J^IORRIS  INVESTMENT 

COUNSEL  INC 
80133042     MORRIS  LYNN  EARL 
80137521     MORRISON  MARC  M 
80151266    MORROW  MARK  DARREN 
80143352     MORT  STEVEN  LINWOOD 
80130140    MDRTENSON  MALENE 

PATRICLK 
80148316    MORTGAGE  CAPITAL 

ADVISORS  INC 
80137538    MORTGAGE  INDUSTRY 

ADVISORY  CORP/NY 
80144969    MORTON  RUPERT  JAMES 

PHILIP  /PL/ 
80149404     MDSCHL\NO  FRANK  LOUIS 
80139117     MOSES  DANIEL  PAUL 
80127985     MOSES  NORRIS  ft  TROSTLE 

FINANQAL  PLANNING  INC 
80142032    MOSS  CHRISTOPHER  RICHARD 

/TX/ 
801 1 7869    MOSS  JOSEPH  H  INC 
801 1 2092    MOSS  JOSEPH  HENRY 
80152237     MOSSE  GEORGE  EDWARD  JR 
80152625    MOTE  EDWARD 
80149888    MOULTON  DOUGLAS 

DRISCOLL 
80129649    MOY  GEORGE 
80151581     MOYERMAN  DAVID  ROBERT 
8014841 1     MPS  CAPITAL  MANAGEMENT 
80143824    MRK  CAPITAL  MANAGEMENT 

INC  /NY/ 
80141876     MSS  ASSET  MANAGEMENT 

INC  /NY/ 
80147522     MSW  INTERNATIONAL  INC 
80131972     NTTH  ASSET  MANAGEMENT 
80142029    NfTL  INTERNATIONAL 

FINANCE  INC 
80130264     MUDD  RICHARD  PEERS 
801 30792     MUELLER  HELEN  GLADYS  CFP 
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80131528    MUENCH  WILLIAM  RANDALL 
801 36608    MUFFOLETTO  MICHAEL  D 
80126671     MUHAMMAD  INVESTMENTS 
801 28930    MULHALL  THOMAS  PATRICK 
80116767     MULLIGAN  MARTHA  JANE 
8014691 1     MULUGAN  ROBERT  JAMES  JR 
80141664     MULLINS  DAVID  JERRY  /DC/ 
80148983     MULTIPLEX  FINANCIAL 

GROUP  INC 
80141002     MUNDO  DOMINIC  PETER  /NY/ 
801 361 1 2     MUNI  CALL  INC 
80153192     MUNICIPAL  BOND  ASSET 

MANAGEMENT  INC 
801 19448    MUNK  FREDERICK  LOUIS  JR 
80122519    MUNOZ  MANUEL  ANTHONY 
801 39779     MUNROE  ROBERT  GEORGE 

/AZ/ 
80142795    MURCHISON  INVESTMENT 

ADVISORS  INC  /TX/ 
80135912     MURCHISON  PATTI  JEAN 
80149933    MURDOCK  STUART  LAIRD 
80125029    MURPHY  &  CO  PC  /VA/ 
80145117    MURPHY  DANIEL  ROBERT /IL/ 
80132239    MURPHY  DANIEL  THOMAS 
80144078    MURPHY  DEAN  THOMAS  /AZ/ 
80129437    MURPHY  JAMES  RICHARD 
80146457     MURPHY  PAUL  THEODORE 

/CA/ 
80145333    MURPHY  WALTER  WILLIAM 

/NY/ 
80126902     MURRAY  MARY  HOWARD 
80119094     MUSUMECI  ANDREW 

ANTHONY 
80136546    MUTEFF  GEORGE  MLADEN 
80151002     MUTUAL  FUND 

MANAGEMENT  CO  INC 
80124430    MUTUAL  FUND  PATHFINDER 

INC 
80114437     MUTUAL  MANAGEMENT  CORP 
80134533     MVL  FINANCIAL  CORP 
80142582     MYERS  GERALD  EUGENE  /OR/ 
801 35251     MYERS  JAMES  MILTON 
80135357    MYGRANT  STEVEN  J 
801 34040     MYLES  MYRTIS  YVONNE 
80144277     MYRIN  FOLKE  ALARIK 

WILHELM  II  /Rl/ 
80141580    N  &  B  CONSULTING  INC 
801 29300     N  A  L  ENTERPRISES  CORP 
80130625    NADEL  WARREN  D  *  CO 
80141231     NAGLE  INVESTMENT 

ADVISORS  LTD 
80147253     NAGLER  WILLIAM  MERLE 
80147301     NALABOLU  MALATHI  REDDY 
80132818    N ALLEY  GARY  AND 

ASSOQATES  INC 
80121713     NAMENSON  RICHARD  GARY 
80133104     NANCE  VICTOR  GILES 
80138934     NANCE  WAYNE  ELTON 
80137642     NASCO  CONSULTANTS  LTD 

/NY/ 
80141126    NASH  MCKINLEY  MERCHAND 

/CA/ 
80145690    NATAPOFF  MILTON  /CA/ 
80145948     NATIONAL  CAPITAL 

MANAGEMENT  CORP  /TAIWAN/ 
80147170    NATIONAL  CITY 

INVESTMENTS  CORP  /OH/ 
80120202     NATIONAL  COMPUTER 

NETWORK  CORP 
80137554     NATIONAL  FINANCIAL  CO 

/CA/ 
80143039     NATIONAL  FINANCIAL  GROUP 

INC  /CA/ 
80132098     NATIONAL  FINANCIAL 

PLANNING  INC  /IL/ 


80139641     NATIONSBANK  PANMURE 

INVESTMENT  MANAGEMENT  LTD 

/ENGLAND/ 
80150328     NATIONWIDE  FINANCIAL 

ADVISORS  GROUP  INC 
80134414     NATL  BANK  OF  SUSSEX 

•COUNTY  INVESTMENT  ADV  SERVICES 

INC 
80116298     NATWEST  INVESTMENT 

MANAGEMENT  LTD 
80142864     NEAG  FINANQAL  PLANNERS 

INC 
80149956     NEFSCO 
80134700     NEIDER  FINANCIAL 

CONSULTANTS  INC 
80147722     NEIGHBORHOOD  BANCORP 

/CA/ 
80129476     NELKIN  CAPITAL  ^ 

MANAGEMENT  INC 
80153901     NELLANS  GALE  DEVON 

NELLIGAN  STEVEN  THOMAS 
NELSON  CHARLES  ROBERT 


80143914 
/MA/ 
80143557 
80131151 
80148410 
80148010 
80140741 
/NY/ 
80120471 
80154646 
80128501 
80120712 
80136767 


NELSON  DALE  WILLIAM 
NELSON  WILLL\M  RICHARD 


80147362 
80143283 

/CA/ 
80127140 
80141764 

/TX/ 
80139044     NEMCHIK  JOSEPH  T  &  CO 

AGENCY  INC 
80145357    NEO  STRATEGIES  MARKETING 

ALLIANCES  INC  /TX/ 
80140184     NET  LEASE  PARTNERS  REALTY 

ADVISORS  INC 
80152526     NETGAIN  ASSET 

MANAGEMENT  INC 
80154290    NETHERLAND  SECURITIES  INC 
80146795     NETWORTH  INC  /MO/ 
801 26865     NEUB ACHER  JUDITH  BARBARA 
80140595    NEUMANN  RANDOLPH 

ROBERT 
80114328     NEW  &  ERA  INVESTMENT 

MANAGEMENT  CO 
80133030     NEW  APPRECIATION  INC 
80141206     NEW  LONDON  RNANCL^L 

CONSULTANTS  INC  /GA/ 
801 50438    NEW  MILLENNIUM  ADVISORS 
801 39203     NEW  SOUTH  ASSET 

MANAGEMENT  INC 
80138566     NEW  WORLD  ADVISORS  INC 
80139053    NEWBURY  MARKET 

SOLUTIONS  INC  /MA/ 
80129865     NEWCASTLE  SECURITIES  INC 
80152493     NEWKIRK  CRAIG  WINFIELD 
80143209     NEWMAN  ROBERT  MARSHALL 
80118814    NEWMARK  CONSULTANTS  INC 
80119236     NEWMARKET  FINANQAL 

SERVICES  INC 
80145751     NEWPORTFOUOS  LTD  /CA/ 
80153100     NEWSOM  CINDY  R 
80132208     NEYREY  RENE  JEROME 
80145823     NGO  PIERRE  NGOC  /CA/ 
80141489     NGUYEN  NGHIA  XUAN  /CA/ 
801 54392     NIAGARA  INVESTMENTS  INC 
801 51 861     NICHI  CAPITAL  LTD 
80154681     NICHOLAS  APPLEGATE 

CAPITAL  MANAGEMENT  HONG  KONG 

LLC 
80121072     NICHOLS  INVESTMENT 

ADVISORY  FIRM  INC 
80134742     NIEKAMP  ANDREW  JOSEPH  III 
80127009     NIELSEN  DAVID  R 
80138689     NIEMAN  WILLIAM  ALBERT 
80141659     NIERMAN  KENNETH  ALLEN 
801 32738     NILES  JUDITH  ELLEN 
80138810     NIMS  TERRY  MICHAEL 
80122877     NINE  J  CORP 


NISSI  DANIEL  CORNEUUS 

NISSI JIREH  &  ROPHE 
NIVETTE  JAMES  DEWAYNE 
NIWOT  CAPITAL  GROUP  LTD 
NLV  FINANQAL  GROUP  INC 
NNAJI  GODSWILL  IFEANYI 


80133553 
80117658 
80121098 
80115942 
80147070 


NO  LOAD  TIMING  SERVICE  INC 
NOFELT  ULF  WOLLMAR 
NOHOWEL  STEPHEN  REHM 
NOLLER  CARL  WILLL\M  III 
NOMURA  RESEARCH 
INSTITUTE  AMERICA  INC  /NY/ 
80111603     NOMURA  RESEARCH 

INSTITUTE  LTD 
80141561     NORCROSS  RNANQAL 

ADVISORS  CORP    " 
80129003     NORMAN  &  NORMAN  INC 
NORMAN  GROUP  LTD 
NORMAN  M  E  *  CO  INC 
NORRIS  CURTIS  PAUL 
NORRIS  T  R  CO 
NORTH  AMERICAN 
MARKETING  CO 
80137444     NORTH  AMERICAN  REALTY 

ADVISORY  SERVICES  LP 
80126216     NORTH  HILL  PLANNERS  INC 
80144908    NORTH  SHORE  HNANCL^L 

SERVICES  INC 
80154243     NORTHBRIDGE  REALTY 

ADVISORS  INC 
80146910    NORTHEAST  CAPITAL 

MANAGEMENT  INC 
80147646    NORTHSTAR  INVESTMENT 
80132854     NORTHWEST  CAPITAL 

MANAGEMENT  INC 
80146535    NORTHWEST  INVESTMENT 

ADVISORS  INC /W A/ 
80144900     NORTHWEST  RETIREMENT 

PLANNING  INC 
80131136    NORTON  RALPH  G  III 
80146456     NORTON  THOMAS 

ASSOCL\TES  INC  /NY/ 
80144356     NOVA  FINANQAL  CORP 
NOVAK  TODD  JAMES  /AK/ 
NOVAK  TONY 
NOVEMBER  SIDNEY  MILES 
NOVKOV  MARK  WILLIAM 
NUBIAN  ASSET  MaJtAGEMENT 
INC  /NY/ 
80143952     NUBIAN  CAPf 

MANAGEMENT  INC  /FL/ 
80147125     NUNEZ  &  HARRIMAN 
NUPORT  ASSOCIATES 
NUSBAUM  HARVEY  MALCOLM 
NYER  LEONARD  B  /NY/ 
NYLUND  GERALD  K 
OAK  HARBOR  FIN/^CL\L 
OAKHURST  GROUP  INC 
OAKLEY  JAMES  EDWARD 
OAKPARK  INVESTMENT 
ADVISERS  INC 
80129556    OAKTREE  EQUITY  GROUP  INC 
80133929    OAKWOOD  ASSET 

MANAGEMENT  INC 
80126878     OBERWEIS  ASSET 

MANAGEMENT  INC 
801 1 3291     OBERWEIS  SECURITIES  INC  /IL/ 
80112465     OBRIEN  ALLAN  ADRIAN 
80142088    OBRIEN  FINANCIAL  SERVICES 

CO  /MI/ 
80138196    OBRIEN  SHAWN  THOMAS 
801 28428    OBRIEN  THOMAS  BOLTON 
80133867     OBRIEN  WILLIAM  H 
80145234     OCEAN  STATE  ADVISORY 
GROUP  INC  /RI/ 


80146210 
80129990 
80120095 
80123069 
80146632 


80124003 
80110833 
80145490 
80149574 
80137190 
80150781 
80121643 
80143235 
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8013962B     OCONNELL  MICHAEL  THOMAS 

/MA/ 
80131524     OCONNOR  FINANCIAL 

PLANNING  INC 
801 1 3093     ODAY  STANLEY  RICHARD 
80149838    ODELL  PATRICK  ALLEN 
80144162     ODERBERG  NATE  /CO/ 
80134680     OEMIG  FRANK  HERBERT 
80150361     OFFENBERG  SHAR 
80136286     OGDEN  DANIEL  ALBERT 
80139215    OGNIBENE  MICHAEL 

ANTHONY  /NY/ 
80147965     OHAIRE  RICHARD  JOSEPH 
80113770     OHIGGINS  ASSET 

MANAGEMENT  INC 
80124985     OHIO  FINANCIAL  GROUP  /OH/ 
80140810    OHMAN  JERALD  EARLAND 
80132314     OIS  INC 
80145664     OKSER  LEWIS  MICHAEL 
80150489    OKUN  ATH  ART  KINGSLEY 
80141325     OLD  DOMINION  ASSET 

MANAGEMENT  LP  /VA/ 
80146763     OLDS  DENNIS  LEREY 
80142976     OLEJKO  LINDA  MARIE 
80127257    OLIN  RON  INVESTMENT 

MANAGEMENT  CO 
80145525     OLIVER  DANNY  EDWIN 
80143554     OLLROGGE  JOHN  PAUL 
801 35252     OLSEN  JAMES  LAWRENCE 
80136660     OLYMPIAASSET 

MANAGEMENT  INC 
80131439    OMALLEY  JOHN  CHARLES 
801 46468    OM ANS  ARTHUR  LEROY  /FL/ 
80151475     OMEGA  FINANCIAL  SERVICES 

INDCT 
80137728    OMNI  INVESTMENT  ADVISORS 

INC 
80139443 

/MA/ 
80130473 
80135306 
80132175 

CORP 
80152975 
80147046 


OMNI  MANAGEMENT  CORP 

ONE  FINANQAL  GROUP  INC 
OPELLE  WILLIAM  ROBERT 
OPR  INVESTMENT  &  SERVICE 


OPSAHL  THOMAS  RONALD 
OPTIMAL  INVESTMENT 
STRATEGIES  INC 
80146438    OPTION  ADVISERS  INC  /OH/ 
80133177    OPTIONS  MANAGEMENT 

GROUP  INC 
80145034     ORACLE  CAPITAL 

MANAGEMENT  INC 
80151624    ORANGE  CAPITAL 

MANAGEMENT  CORP 
80120067    ORCHARDS  ACCOUNTING  & 

TAX  SERVICES  INC  ADV 
80102730    ORNEST  IRVING 

ORO  FINANCIAL  INC  /LA 
OROURKE  BERNARD  FRANCIS 
ORR  BRUCE  NEAL 
ORR  CLIFFORD  DUAYNE 
OSBORN  FREDERICK  HENRY  III 


80137488 
80151362 
80146918 
80147368 
80136814 

/NY/ 
80133647 
80141936 

/MA 
80127908 
80134471 
80130332 

CORP 
80147071 
80154549 
80128868 

/CA/ 
80133155 


OSTER  DAVID  WAYNE 
OSTERLUND  KARL  AUGUST 

OTTO  JUDITH  M  IKZJ 
OVERSTREET  ROBERT  LEWIS 
OXFORD  REALTY  ADVISORS 

PA  REALTY  ADVISORS  INC 

PACE  DAVID  ALAN 

PACIFIC  ASSET  ADVISORS  INC 

PAQFIC  EQUITY  GROWTH  & 


80137186     PACIFIC  INSTITUTIONAL 

ADVISORS  INC  /OR/ 
80146071     PACIFIC  NORTHWEST 

PROFESSIONAL  CONSULTANTS  INC 

/WA/ 
80137698     PACIFIC  SOUTHWEST 

PLANNING  GROUP  /CA/ 
801 49593     PACIFIC  SUN  FINANCIAL  CORP 
801 53071     PADDEN  &  CO  LLC 
80151060     PAINTER  WILLIAM  JACOB  /MD 
80135806     PALFFYKAI 
80137775     PALM  BEACH  CAPITAL  CORP 
80148635     PALUMBI  ROBERT  FRANCIS 
80126575     PAN  AMERICAN  INVESTMENT 

ADVISORS  INC 
801 1 7205     PANAMINT  STAR  SURVEY 
80134845     PARADIGM  ASSET 

MANAGEMENT  CO 
80152647     PARADIGM  CAPITAL 

ADVISORS  INC 
80138478     PARAGON  ADVISORY 

SERVICES  CORP 
80138899     PARIKH  PRAGNESH 

PARIS  DOUGLAS  EUGENE 
PARK  AVENUE  FINANCIAL  INC 


80149781 
80146204 
/MI/ 
80138300 
80119171 
80150613 
80136694 
80142176 


PARK  CAPITAL  INC 
PARKER  LEE  MERKEL 
PARKER  MICHAEL  JOHN 
PARKER  WILLIAM  NORMAN 
PARKHURST  STANLEY 
GORDON  /CA/ 
801 18936     PARKMAN  SHAW  &  CO  INC 
80140988     PARKS  TUTTLE  FINANCIAL 

SERVICES  INC  /NH/ 
80128193     PARRAMORE  JOHN  ANDREW 

HARTSFIELD 
80129478     PARRISH  ROBERT  CLIFFORD 
801 54  203     PARSONS  DAVID  WI LLIAM 
80117815     PARSONS  WILLIAM  RAYMOND 
80137509     PART  JOSEPH  ANDREW /NC/ 
80138350     PARTNERS  ADVISORY 

SERVICES  INC 
80133191     PARTNERSHIP  PROFILES  INC 
PASCHAL  JOHN  PERRY 
PASCHKE  GERALD  CARL  JR 
PASIONEK  ROBERT  ANTHONY 


80152168 
80136554 
80145853 
/MI/ 
80139092 
80129342 
80147969 


PATE  SHARON  LEE 
PATEL  RAMESH  N 
PATRICK  CAPITAL 

MANAGEMENT  IWJ 
80143907     PATTERSON  CHARLES 

WALTER 
80127497     PATTERSON  JERRY  LEE 
801 4  2  798     PATTERSON  ROGER  BRUCE 

/CA/ 
80144432 
80134082 
80129532 
80138809 
80144757 

INC 
80128246 
80139905 
80133129 
80136688 
80117845 


PATTON  GEORGE  RAY  JR 
PATTY  RON  J 
PAYNE  DAVID  JR  /IL/ 
PAYNE  GEORGE  ABIJAH  JR 
PAYNE  MORRIS  &  ASSOCIATES 


MANAGEMENT  INC 


PAZ  SECURITIES  INC 
PCM  ASSOCIATES  LTD 
PDP  INC  /IL/ 

PEALE  DAVIES  &  CO  INC 
PEARL  &  ASSOCIATES 
ADVISORY  CORP  /MI/ 
80141342     PEARLMAN  FINANCIAL  GROUP 

INC/NJ/ 
80129216     PEARSON  CATHERINE  GAIL 
80127656     PEARSON  MICHAEL  NOVEL 
80144345     PEA VY  FINANCIAL  SERVICES 
INC 


PBCK  THEODORE  GORDON 

PEGASUS  PARTNERS  INC 

PEISNER  ROBERT  N 

PELED  ANAT  /NY/ 

PBLOSI  MICHAEL  JOSEPH  /HI/ 

PENDLEY  DON  WILLIAM 

PENN  CAPITAL  ADVISORY  INC 


80144085 

/NY/ 
80137933 
80152993 
80143487 
80143657 
80127112 
80117342 

/PA/ 
80145286     PENN  CENTER  INVESTMENTS 

INC  /PA/ 
80135555    PENNISI  CONCETTO  JERRY 
80141783     PENOBSCOT  GROUP  INC 
80112226     PENRYN  INC 
80143469    PENSION  &  INVESTMENT 

MANAGEMENT  SERVICES  INC  /IN/ 
801 39826    PENSION  &  TRUST  CAPITAL 

ADVISORS  INC  /MN/ 
80133021     PENSION  FORTE  INVESTMENT 

ADVISORY  INC 
80140421     PENSION  FUNDING 

CLEARINGHOUSE  INC 
80145392     PENSION  INVESTMENT 

ADVISORS  /IL/ 
80136771     PENSION  SCIENCES 

ASSOCIATES  INC 
80122619    PENTAGON  FEDERAL  CREDIT 

UNION 
801 1 9060     PENTA W AVE  CORP 
80146510     PENTE  INVESTMENT 

MANAGEMENT  LTD  /CANADA/ 
80153708     PENTECOST  CLAUDE  DANIEL 
80151974     PENTOLA  BETTY  JEAN 
801 30366    PENTZ  RAYMOND  F  &  CO 
80129635     PEPIN  PAUL  ALFRED 
80149060    PEPPER  HNANCIAL  INC 
801 3982  7     PERCOCO  STEPHEN  PAUL  /NJ/ 
80130142     PERCZEK  VENTURES  & 

RESEARCH  INC 
80141404     PERFORMANCE  ANALYSIS  & 

TRENDS  INC/NY/ 
801 3601 9     PERFORMANCE  CAPITAL 

MANAGEMENT  LTD  LP  /NY/ 
80142018     PERFORMANCE  EVALUATIONS 

INC 
801 20466    PERFORMANCE  GROWTH  INC 

ADV 
80104495    PERFORMANCE  GUIDE 

PUBLICATIONS 
80116421     PERFORMANCE 

MANAGEMENT  INC 
80144712     PERFORMANCE  PROPERTIES 

CORP 
80137665 

/TX/ 
80137512 
80131025 


PERKINS  WILUAM  CREIGHTON 


PmiLMAN  HARRELL  M 
PERPETUAL  FINANCL\L 

PLANNERS  INC 
80130205     PERRY  LEONARD 
80154312     PERRY  MICHAEL  JOHN 
80144495     PERRY  PETER  SALVATORE 
80139738    PERSONAL  ACCOUNTING 

SERVICES  LTD 
80124995     PERSONAL  ASSET 

MANAGEMENT  INC 
80133508    PERSONAL  CAPITAL 

MANAGEMENT  INC 
80146959     PERSONAL  HNANCIAL 

PLANNING  INC  /MI/ 
80130609     PERSONAL  INVESTMENT  CO 
80133656     PERSONNEL  RESOURCES 

CONSULTANTS  INC 
80146384     PSISPECTIVE  FINANCIAL 

STRATEGIES  INC  /OH/ 
80140227     PESUT  TIMOTHY  SCOTT 
80151392     PETERS  STEPHEN  FOX 
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80134581     PETERSON  ALBERT  F  III 
80114442     PETERSON  DANIEL  EDWIN 
801 1 2529    PETERSON  DAVID  ERIC 
80126751     PETERSON  DONALD  MARVIN 
80125875     PETERSON  LA VERLE  CARL 
80138738    PETERSON  SPENCER  FANSLER 

CO  /MN/ 
80149497     PETRILLO  EUGENE  N  LP 
80144819    PETROFF  JOHN  HENRY 
80113965     PETROLEUM  ANALYSIS  LTD 
80135864     PETRONE  ELAINE 
80145210     PETRONE  PETRI  &  CO 
80154009     PETRUS  INC 
80144906     PETTITT  GARY  JAY 
80144878    PETTY  WILLIAM  WALLACE 
80124015    PFA  CONSULTING  INC 
80142533     PFAMCO  INVESTMENT 

MANAGEMENT  SERVICES  CORP  /CA/ 
80135041     PFOHLPAULJJR 
80117190    PFS  INSURANCE  SERVICES  INC 
80113390    PHELPS  GEORGE  E  CO 
80135071     PHILBIN  JAMES  PATRICK 
80146576    PHILIP  J  FUND  MANAGEMENT 

INC  /CA/ 
80105528    PHILIPS  APPEL  &  WALDEN  INC 

/NY/ 
80152704     PHILLIPS  &  CO  INC  /MN/ 
80129074     PHILLIPS  JEFFREY  JOSEPH 
80137839    PHOENIX  MANAGEMENT 

SERVICES  INC 
80128645     PHYSICONOMICS  INC 
80137184     PIAGGESI  KATHLEEN  /NY/ 
80145213     PIANOWSKI  JOHN  THOMAS 
80120993     PICKERING  WILLIAM  ANDREW 
80150571     PICTET  OVERSEAS  INC 
80119317     PIEDMONT  REALTY  ADVISORS 

INC  /CA/ 
801 34003     PIEPER  BEVERLY  VIRGINIA 
801 29340    PIERCE  CHARLES  R 
80149747     PIERCE  DEXTER  IRVIN 
80131710     PIERCE  JOHN  PATRICK /NE/ 
80153632     PIERCE  SCOTT  CALDWELL 
80114205     PIERSON  CAPITAL 

MANAGEMENT  INTERNATIONAL  B  V 
80144336    PIERSON  RICHARD  RAYMOND 
80152681     PIETRI  JOSE  ALBERTO 
80151073     PILARO  JOSEPH  F 
801 3461 7     PILLETTE  STEWART  JOSEPH 

ICKI 
80148072     PILOT  MUTUAL  FUND 

SERVICES  INC 
80121723     PIMM  ROGER  GENE 
80129422     PINCH  DAVID  GORDON 
80141225    PINE  NEIL  MARCELL /CA/ 
80139356    PINNACLE  ASSET 

MANAGEMENT  INC 
80137994     PINNACLE  CAPITAL 

MANAGEMENT  INC 
80141988    PINNACLE  FINANCIAL 

MANAGEMENT  INC  /FL/ 
80123795    PINNACLE  FINANCIAL 

MANAGEMENT  INC  IV M 
80141111     PINNACLE  INTERNATIONAL 

CAPITAL  MANAGEMENT  INC 
80154624    PINNACLE  INVESTMENTS  INC 
80138756    PINTER  DAVID  M 
80144290     PIONEER  FINANCIAL 

MANAGEMENT  GROUP  INC 
80110717     PIONEER  FINANCIAL  SERVICES 

INC 
80136384     PITEO  THOMAS  ANTHONY 
80146237     PITKIN  CHRISTOPHER  ROCH 

/OR/ 
80140167     PITTS  JOHN  FREDERICK 
80146252     PKG  FOUNDATION  CORP  IWDI 
80126030     PLACIDO  RICHARD  ANTHONY 


80131924     PLAN  ATLANTA  FINANQAL 

INC 
80124270     PLAN  INC 
80146905     PLAN  IT  CONSULTING 

SERVICES 
80130783     PLANNING  ASSOCIATES  INC 

/MD/ 
80135966     PLANNING  CONCEPTS 

FINANCIAL  SERVICES  INC 
80141860    PLANNING  INSIGHTS  CORP 

/CA/ 
80133385     PLANNOW  PERSONAL 

FINANCIAL  PLANNING  INC 
80148336     PLASTRIDGE  JOEL  FLETCHER 
PLATER  ZYBERK  JOSAPHAT  JR 
PLATNER  &  ASSOCIATES  /PA/ 
PLATZ  FREDERIC  BAKER 
PLAZA  COMMUNICATIONS 


PLOUS  HARRY  JAMES  JR 

PM  PORTFOLIO  MANAGEMENT 


80116416 

80116442 

80143373 

80125633 
INC 

80132597 

80115474 
GMBH 

80143364     PMC  ASTROP  CAPITAL 
MANAGEMENT  INC  /GA/ 

80116172     PMECORP/NJ/ 

PMJ  FINANCIAL  GROUP  INC 
PNAMBIC  INC  /CA/ 
POHREN  CLIFFORD  GEORGE 
POLLAK  ROBERT  KENNETH 


80145063 
80144037 
80129882 
80119736 
AlJV 
80146660 
80122219 


POLO  GROUP  LC  l\KI 
POMEROY  G  W  FINANCIAL 

SERVICES  INC 
80127160     POND  JONATHAN  DAVIDSON 
80130707     POONAWALA  NADIR  ABBAS 
801 543 1 6     PORCHETTA  CORP 
80152508     PORTER  BRUCE  ALAN 
80151853     PORTFOLIO  DESIGN 

SPECIALISTS  INC 
80142519     PORTFOLIO  EVALUATIONS 

INC  /NJ/ 
80148139     PORTFOLIO  MONITOR  CORP 
80133321     PORTFOLIO  PERFORMANCE 

SYSTEMS 
801 301 1 2     PORTFOLIO  REVIEW  CORP 
80140887     PORTFOLIO  SECURITIES  CORP 

INC  /CA/ 
80142854     PORTFOLIO  TOTALS  INC 
80138787     PORTFOLIOS  INC  /NM/ 
801 3 1 1 86    PORTLAND  INVESTMENT 

RESEARCH  INC 
80122434     POSITIVE  MANAGEMENT  INC 
801 36100    POSMANTIER  DAVID  HOWARD 

/NY/ 
80137109     POSPISIL  JON  STANLEY 
80152164     POTOMAC  INVESTMENT 

MANAGEMENT  INC  NM 
80120566    POWELL  CHARLES  MONROE 
801 2  7696     POWELL  DOUGLAS  WOODROW 
80101119    POWELL  EDITH  HARLAN 
80145928     POY  ROBERT  ALLEN  JOE  /CA/ 
80134162     POYNOR  ANTHONY  JAMES  l\U 
80150700    POYNTER  ROBERT  EUGENE 
801 1 5880     PPS  SECURITIES  CORP 
80148808     PRABHAKAR  SATYA 
80141861     PRATHER  PERRY  SCOTT  /CA/ 
80132056     PRECURSOR  CORP 
80149078     PREFERRED  ADVISORS  INC  /IL/ 
80136943     PREFERRED  CAPITAL 

MANAGEMENT  INC 
80152665    PREFERRED  INVESTMENTS  INC 

/NY 
801 54445     PREMIER  ADVISORS  INC 
80129244     PREMIER  FINANCIAL 

MANAGEMENT  GROUP  INC 


80147764     PREMIER  FINANCIAL 
MANAGEMENT  INC 

80126186    PREMIER  INVESTMENT 
ADVISORS  LLC 

801 44450    PREMIERE  CAPITAL  CORP 

80143249     PRESERVE  CAPITAL 
MANAGEMENT  INC  /PA 

80128358     PRESTON  MANAGEMENT  INC 
PREVILLE  BARRY  GREGG 
PREVILLE  GERARD  RICHARD 
PREVITI  BARBARA  ANN 
PRICE  DENNIS  GEORGE  /CO/ 
PRICE  FINANCIAL  INC 
PRIDE  DOUGLAS  JEFFERSON 
PRIESTER  HORACE  RICHARD  III 
PRIME  ASSOCIATES  INC 
PRIME  INVEST  CORP 
PRIME  INVESTMENTS  INC 
PRIME  ONE 

PRIMELINE  ADVISORY  INC 
PRINCE  ROGER  PYNE 
PRINCESS  CITY  SECURITIES 


80124989 
80125038 
80133574 
80139272 
80125726 
80150321 
80152318 
80130745 
80138688 
80152748 
80148906 
80121342 
80146917 
80128505 

INC 
80138127     PRINCETON  ARBITRAGE 

CONSULTANTS  INC 
80143649     PRINCETON  INVESTMENT 

TECHNOLOGIES  CORP  /NJ/ 
801 24367     PRINCETON  J  M  CO  INC 
80125167     PRINCETON  MONTGOMERY  CO 

INC 
80133222     PRINCETON  RESOURCE 

ADVISORS  INC 
80133942     PRIORITY  RESOURCES  INC 
801 46260    PRISM  INVESTMENT  CORP 

/TX/ 
80121198     PRIVATE  FINANCIAL 

ASSOCIATES 
801 4  2030     PRIVATE  LABEL  CAPITAL  INC 

/CA/ 
80148070 

INC 
80145539 
80139253 
80146046 
80124004 

CORP 
80148603     PROEMPTOR  CAPITAL 

MANAGEMENT  INC 
80133261     PROFESSIONAL  ASSET 

PROTECTION  INC 
80150569     PROFESSIONAL  CONSULTING 

ASSOCIATES  INC 
80134252     PROFESSIONAL  FIN ANQAL 

PLANNING  GROUP  INC 
80108245     PROFESSIONAL  FINANCL^L 

PLANNING  INC 
80121534     PROFESSIONAL  FINANCIAL 

SECURITY  CORP 
80135615     PROFESSIONAL  INVESTMENT 

ADVISORS  CORP 
80127777     PROFESSIONAL  INVESTMENT 

ANALYSTS  INC 
80144678     PROFESSIONAL  INVESTMENT 

MANAGEMENT  SERVICES  INC 
80140977     PROFESSIONAL 

MANAGEMENT  ST  LOUIS  INC  /MO/ 
80140099     PROFESSIONAL  PLANNERS 

GROUP  USA  INC 
80129538     PROFESSIONAL  PLANNERS  INC 

/NV/ 
80119843     PROFESSIONAL  PLANNING 

CONSULTANTS  INC 
80148292     PROFESSIONAL  PLANNING 

STRATEGIES  INC 
80153203     PROGRESS  ASSET 

MANAGEMENT  CO 


PRO  MANAGE  CONSULTANTS 

PRO  PLAN 

PRO  PLANNERS  INC  /TX/ 
PROBITAS  ADVISORS  INC 
PRODUCT  MOMENTUM  INDEX 
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80133071 
80137851 
80123306 
80136227 
80143754 
/SD/ 
80147683 
80153098 


PROGRESSIVE  VENTURES  INC 
PROKOP  RUTH  ELLEN 
PRONK  RAYMOND  THOMAS 
PROPLAN  /NY/ 
PROSTROLLO  DANNY  RAYNO 


80149277 
80122455 
80143138 
80135173 
80147442 
80150869 


PROTRUST  CAPITAL  INC 
PROVIDENT  FINANCIAL 
SERVICES  INC 
80140487     PROXY  VOTER  SERVICES  INC 

nu 

80149108    PRUDENT  INVESTMENT 

ADVISERS  INC 
80149212     PRUDENT  INVESTMENT 

ADVISERS  INC  /CO 
80110342     PRUDENTIAL  MORTGAGE 
BANKERS  &  INVESTMENT  CORP 
80150873     PUBLIC  &  PENSION  FUNDS 

INVESTMENT  SERVICES  INC 
80138493     PUBLIC  FUNDS  ADVISORS  INC 
80152808     PUBLIC  SECURITIES 

MANAGEMENT  CORP 
80146641     PUCCI  WILLIAM  J  /MA/ 
80142551     PUGH  STEVEN  THEODORE  /CO/ 
80117327     PULS  RICHARD  JOHN 
80135614     PUMA  DEL  MAR 

INTERNATIONAL  LTD 
80125175     PURDY  lAMED  D 
PURPURA  PHILIP 
PUTNAM  SUSAN  PARKER 
PYFROM  lUAN  ANDRE  /FL/ 
QAMATZ  INC 
QPA  CORP 
QUALITY  GROWTH 
MANAGEMENT  INC 
80146682     QUANTECH  RESEARCH  GROUP 

INC  /CT/ 
80149345    QUANTITATIVE  SOLUTIONS 

INC 
80129460    QUANTUM  CAPITAL 

MANAGEMENT  INC 
80136050    QUANTUM  FINANCIAL 
PLANNING  SERVICES  INQWA/ 
80131413     QUATRIX  INC 

QUEEN  CITY  ADVISORS  INC 
QUEST  TRADING  INC  /CA/ 
QUESTOR  GROUP  INC 
QUICK  &  REILLY  INC 
QUINN  IRVIN  ASSOCIATES 
QUINN  MARILYN  LEE 
QUINN  TERRENCE  M 
QUIRK  DENNIS  MICHAEL 
R4M  INVESTMENT 
MANAGEMENT  LTD 
80134755     RADIGAN  MICHAELS  INC 
80154679     RAFFERTY  ASSET 

MANAGEMENT  INC 
80106869     RAFKIND  &  CO  INC 
80136778     RAFTER  WILLIAM  RAYMOND 

JR 
80129295 
80123128 
80152206 
80139185 
80145716 
80134464 
80148702 

INC/ 
80121115     RAMEE  RESEARCH 

CONSULTANTS  LTD  ADV 
80135672     RAMEY  STEVE  CPA  PC 
80139449    RAMOS  MERLE  A 
80121414     RANDALL  ROGERS  &  LONG 

INTERNATIONAL  INC 
80153436     RANDOLPH  FRANCIS 

RODERICK 


80116154 
80143037 
80128426 
80121833 
80144503 
80124571 
80138829 
80120890 
80122600 


RAGONE  DEAN  ANTHONY 
RAGUCCI  ARNOLD  JOHN 
RAHEL  CORP 

RAINEY  COMPANIES  INC  /AL/ 
RAJENDRAN  ANNAMALAI  /CA/ 
RAJKOVICH  J  P  &  CO  /CA/ 
RALLS  ASSET  MANAGEMENT 


80131893 
80138003 
80118249 
80132309 
80138629 
80151216 
80133372 
80142390 
80135517 
80147097 
80132022 
CORP 
80136686 
80140197 


RANEY  T  J  &  SONS  INC 
RANHOUSE  CORP  /Rl/ 
RANKIN  DIANNE  MARY 
RANKINS  DONALD 
RANSOM  lOHN  ALBERT  Il/MI/ 
RAPTOR  INVESTMENTS  PLC 
RASTOGI  MANJU 
RAYMOND  MICHAEL  D 
RDS  FINANCIAL  GROUP 
REAL  CONSUL  INC 
REALM  ASSET  MANAGEMENT 


REALTY  CAPITAL  ADVISORS 
REALTY  CAPITAL 
INVESTMENTS  CORP 
80115410     REC  INVESTORS  INC 

REDEGELD  JOSEPH  JOHN 
REDFIELD  BRUCE  IRVING 
REDMER  ALFRED  WILLY  JR 


80134711 
80149034 
80146047 

/MD/ 
80124609 
80139212 
80143257 
80143256 
80129051 
80153240 
80148871 
80138599 
80154223 
80134326 

INC 
80150699 

LTD 
80145903 
80132611 
80135849 
80126348 
80139522 
80132767 
80139420 
80147429 
80129633 
80142496 
80140463 
80137607 


REDWINE  MORGAN  ROBY  JR 
REDWOOD  ADVISORS  INC  /CA/ 
REED  GROUP  /CA/ 
REED  GROUP  /CA// 
REED  STRAWSER  AGENCY  INC 
REEDER  &  REEDER  CPAS  INC 
REEOG  SECURITIES  CORP 
REEVES  DEAN  MICHAEL 
REFFEITT  MICHAEL  W 
REGENT  ASSET  MANAGEMENT 

REGENT  FUND  MANAGEMENT 


RENFRO  BILL 
RENO  EDWARD  JEROME  JR 
RENZ  ALLAN  CHESTER 
REPPLE  G  A  &  CO  /FL/ 
RESEARCH  ONE  INVESTMENTS 


REICH  IRWIN  MARTIN  /CA/ 
REICHERT  DAVID  ALLEN 
REICHERT  ROBERT  ANDREW 
REIFMAN  &  ASSOCIATES  LTD 
REINGANUM  MARC  RICHARD 
REINKE  STEVEN  NOLD 
REIS  ROBERT  J 
REISLER  RONALD  ALAN 
REISMAN  BETTY  LOU 
REISS  RONALD  EDWARD  /CO/ 
REITER  PETER  SCOTT 
RELIANCE  FINANCIAL 
ADVISORS 
80146860    RENCO  FINANCE  LTD 
80141451     RENDE  GIANDOMENICO  JOHN 

AN 
80143980 
80151479 
80140205 
80153913 
80154556 

INC 
80144334     RESERVES  ASSETS 

MANAGEMENT  PARTNERS  LP 
801 4  74 1 4     RESIO  JOHN  ANTHONY 
80139270     RESOURCE  2000  LTD  /MS/ 
80132357     RESOURCE  INVESTMENT 

ADVISORY  SERVICES  INC  /IL/ 
80120991     RESOURCE  MANAGEMENT  INC 

/LA/ 
80132868    RESOURCE  PLANNING 

SERVICES  INC 
80138990     RESSLER  JOHN  R /lA/ 
80137578     RESTON  FINANCIAL  SERVICES 

INC  /VA/ 
80149918     RETIREMENT  ASSETS 

CONSULTANTS  INC 
80132431     RETIREMENT  INCOME 

SERVICES  INC 
80128596     REUBEN  NATHAN 

ASSOCIATES  LTD 
80139556     REYNARD  ROBERT 
80124780     REYNOLDS  &  REYNOLDS 
FINANCIAL  ADVISORY  GROUP 


80133346    REYNOLDS  LLOYD  LEWIS 
80147876     RFCA  FINANQAL  SERVICES 

INC  /NV 
80133088     RG  FINANCIAL  LTD 
80131375     RHODES  DAN 
80150290    RIAINC 
80139271     RICCARDI  ASSET 

MANAGEMENT  CORP 
80143478    RICE  THOMAS  GORDON 
80145886    RICHARD  DONALD  LEONARD 

/ME/ 
80109302     RICHARDS  JOHN  LOFTES 
80145372     RICHARDS  JON  A  LTD 
80152420     RICHARDS  SCOTT  ANDREW 
80138357    RICHARDSON  G  C  INSURANCE 

SERVICES  INC 
80144653     RICHEY  CYNTHIA  DANETTE 
801 1 7291     RICHLAND  CO  /CA/ 
801 38395    RICHMAN  GROUP  INC 
80148212     RICHMAN  JEFFREY  BARRY 
80137701     RICHMAR  INVESTMENT 

STRATEGIES  INC 
801 1 2969    RICHTER  FRANCIS  ALBERT 
RICKMAN  JEFFREY  J  /OR/ 
RICO  NKEMENA  INC 
Rlf)GELY  CHARLES  STUART 


80143548 
80148499 
80145486 

/RI/ 
80123760 
80132814 
80105449 
80119564 

INC 
80129446 
80133135 
80147811 
80142714 
80129629 
80138660 
80121388 
80146713 
80128714 
80138658 
80127131 
80119273 
80150434 

CORP 
80137478 
80127252 
80143527 

INC 
80119477 
80141681 
80130649 
80142745 


RIDING  TIMOTHY  W 
RIECHERS  SHIRLEY  LOUISE 
RIFKIN  SOL  J 
RIGGS  FINANCIAL  SERVICES 

RILEY  MICHAEL  VAIL 
RILEY  WILLIAM  C 
RIM  ASSOCL\TES  INC 
RINER  JAMES  THOMAS 
RINGER  ALLEN  INC 
RINGGOLD  JOHN  WAYNE 
RINK  JOHN  JOSEPH 
RINKER  DAVID  E  /CA/ 
RIQUIER  THOMAS  TIRRELL 
RIVERSONG  MICHAEL  DORAN 
RIX  JAMES  AVERYT 
RIXE  LAWRENCE  THOMAS 
RMC  FINANCIAL  PLANNING 

RMR  PLANNERS  INC 

ROBBINS  CO 

ROBELEN  FJELD  &  ASSOQATES 


ROBERSON  EDWIN  EARL 
ROBERT  J  E  CO  INC 
ROBERTS  DONALD  KENT 
ROBERTS  FINANCIAL  GROUP 

INC  /AL/ 
80147365     ROBERTS  GLENN  LEE 
801 31 553     ROBERTS  JAMES  MICHAEL 

/CA/ 
80143589    ROBERTS  RICHARD  JAMES  /IL/ 
80104319    ROBERTS  SCOTT  &  CO  INC 
80150899     ROBERTSON  MARK  ALAN 
80128587    ROBERTSON  PRESSMAN  & 

MORRIS  LTD 
801 26956     ROBINSON  AUDREY  SMITH 
80136708    ROBINSON  COLEMAN  ROGERS 
801 36460    ROBINSON  FARMER  COX 

A  S  SOCI  ATES 
801 30629    ROBINSON  TIMOTHY  RAY 
80133394    ROBISON  STEPHEN  VICTORY/ 

FL/ 
80143519    ROCKWELL  CAPITAL 

MANAGEMENT  INC 
80135267     RODD  CLIFFORD  ARTEMUS 

/NY/ 
801 33040     RODERICK  GONZER  LEE 
801 23904     RODGERS  ROBERT  D  &  CO  INC 
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80117963    RODMAN  ADVISORY  SERVICES 

INC 
80152253    RODRIGUEZ  RICARDO 

MICHAEL 
80142405    ROE  FINANCIAL  PLANNING  ft 

INVESTMENT  ADVISORY  INC 
80110205    ROE  MARTIN  ft  NEIMAN  INC 
80133834    ROEDEL  FINANQAL 

CORPORATION  /MN/ 
80140279    ROGERS  DAVID  LEE 
80137123    ROGERS  GEORGE  ALFRED 
801 36561    ROGERS  HAROLD  JAMES 
80136524    ROGERS  JAMES  JOSEPH 
80148881    ROGERS  REPORT  INC 
80118645    RCfflAN  EDWARD  PATRICK 
80148856    ROLFES  RICHARD  JOHN 
80143174    RCA4E0  ROSS  VICTOR 
80148167    RC»4AN  PAUL  JAMES 
80145816    RCM^  NINA  REINMARZ 
80117991    ROOF  BRODNAX  ASSOOATES 

INC 
80135260    ROONEY  FWANCIAL 

PLANNING  INC /NJ/ 
80154555    ROSA  JACK  ISmi 
80136470    ROSE  ^FFREY  MALCOLM  ft 

OOFSNJBRRY 
80»2938S    ROSELU IWN  ANTHONY 
80124898    ROSEN^  LOUIS  AARfM 
80132933    ROSENBERG  ARTHUR/PA 
80144770    ROSENBEiRG  DANIEL  JOSEPH 
«»i39291    ROSBFaLATT  MICHAEL  ALAN 
80111538    I{OSBNBLUM^^SSE 
8et41jB12    ROSSraJAHL  STEVEN 

FI^MONT/CA/ 
80146135    R0SQ«PEL&DAVB/NY/ 
8()ai8S88    ROSENSHELKOBERTLEON 
80144287    RQSENWALOKOGBRymnAM 
801  ^3464    ROSKSMLDf^ELLrai 
10151067    KQSKQm:Iif£V»^Gtm /VIA 
8tfl2S»72    ROSSMCHARDDAVS) 
801S44W    ICG)SS  HGMAId»  LORANCE 
8(031365    R0TANap  LOUIS  Kra«tTENS 
801345W    RQTHST&NStBVEN  WARREN 
80142707    ROTRUCK  RUSSELL    RQYGEJR 

/Kffi/ 
8et»965    R@IA.ST0N1NVESTMB4T 

P.AimffiRSING 
80153dK    IKKiNDOLLINVESTl^SNTS 

INC 
8»12n03    ROUTER  PAUL  GETTY 
80t:»593    ROWE  ft  ASSGCLVTES  INC 
88119043    ItOWEFETBRLaS 
8013OT80    ROYAL  A^BT  MANAGEKffiNT 

CO 
80130173    ROYAL  JON  DOUGLAS 
80104136    ROYCELTD 
80130391     ROZEN  SHAKEN  NANCY 
80132853    ROZENCW>UC  BRY>U4  LANCE 
80132746    ROEENCWAIG  STBtra«I 

MICHAEL 
80134978    RSCFINANOALINC 
80148351    RUBY  GEORGE  MERRIMAC 
801 5t2055     RUCKEL  H  ANTHONY 
80129960    RUtH)  CAPITAL  CORP 
80149658    RUDD  LAUREN  VONEGGERS 
80152172    RUDDER  EDWARD  MITCHELL 
88147373    RUDDY  QNDY  CHOU 
80126856    RUDDY  VINCENT  WILLLU^ 
80141224     RUF  INVESTMENT  GROUP  INC 

/CT/ 
80147231    RUFF  PAUL  ROBERT 
80147409     RUFFER  CHARLES 
80140082     RUIZ  LUIS  ANTONIO 
80144025    RULE  AUTHUR  RICHARDS  /CA/ 
80143969    RUMAN  WALTER  CHARLES 

/GA/ 


RUMANA  ROBERT  H 
RUNYAN  DAVID  CUFFORD 
RUSH  M  A  ft  CO 
RUSHTON  GERALD  E 
RUSSELL  BRUCE  HARDY 
RUSSELL  GEORGE  EDWARD 


80143880 
80151308 
80111114 
80122833 
80122332 
80117805 

/IN/ 
80134008    RUSSELL  JOHN  C  INVESTMENT 

MANAGEMENT  INC 
80129992    RUSSELL  ROY  LEE 
80134163    RUSTIC  RIDGE  HNANCIAL 

PLANNING  INC 
80125192    RUTHERFORD  CHARLES 

EDWIN  JRCFP 
80136820    RUZICH  JOYCE  ANN /MD/ 
80125650    RXR  CAPITAL  MANAGEMENT 

INC 
80127171 
80142492 
80119359 
80151208 
80134378 
80148718 
80142618 
88145989 


RYALS  MICHAEL  DORSEY 
RYAN  BRUCE  C  ft  CO  INC 
RYAN  JAMES  WILLLVMS 
RYAN  RC«ERT  JOHN 
RYE  MANAGENflSNT  INC 
RYKBL  SECURITTES  INC 
SABA  STANLEY  /MA/ 
SADDLE    RIVER  INVESTMENT 
ADVISC»SCOf»>/NJ/ 
80111827    SAFFBR  ft  ASSOOATES  INC 
80148279    SAGECAnTALMANAC^KKNT 

INC /CO/ 
80146418    SAHU  PATRICK  JAMES 
80140884    SAjE  ASSET  MANAGEMENT 

INC /NY/ 
80144940    SAKAMOTO  STANLEY  NORITO 
80140481     SALMONSCM  MMAN  KEITH 

/CA/ 
80142532    SALTER  RTFINAI«E3AL 
SERVICES  INC 

8ai438ae  sm.uscapitm. 

MANAGBMENTINC /CA/ 
8D136236    SAMARA  FEBT^ 

SCHO^mE)»i 
80126933    SAAAflS  ITKAJlAS  COTRELL 
80140643'    SAMSOfCTiEVBNnCHARD 

ANY/ 
80137627    SAMSUNG  INVE^SI^iSNT 

MANA(XKflBNTeO  LTB/lLOREA/ 
881321Z1     SAMUfi^  T»GMAS  EDWIN  JR 
SAN  CffiGO  ASSOCL\TES  INC 

ShumBC&SQixrY  ADynsoss 


SAN  FRANaSCOFINANCL\L 


8^341965 
8Q»5d[774 

R4C 
80149257 

ceRp 

80128382    SANBORN  ADViSGKY 

SERVICES  INC 
80134860    SANCH^RICAimO^UAN 
88129223    SANCHEZ  WILUAM^ 
88134876    SANDK'^U)  SAMUEL  ELMORE 

JR 
80134247    SANDERS  ft  ^ZStffORE 

FINANCIAL  C(»4SULTANTS 
80142767    SANDERS  EDWm  ROSS 
80131985    SANDQtSLEONARB  LOUIS 
80145887     SANDS'BROTKgRS  ASSFT 

MANAGHrfENT  LTD  /NY/ 
8012485a    SANDY  JOYCE  HAMMOND 
SANJANA  ESPI 
SANNA  MARK  ANTHONRT 
SANTANEffiR  MANAGEMENT 


80147776 
80122199 
80137296 

INC 
80142384 

/PA/ 
80140260 
80127203 
80145226 


SARAPPO  JOSEPH  PHIUP  III 


SARCOH  REPORT  INC  /NY/ 
SARKIS  GEORGE  JOSEPH 
SAROFIM  INTERNATIONAL 
MANAGEMENT  CO  /TX/ 
80113773    SAROHM  TRUST  CO 


801461 37     SARRI  SAMUEL  DR  /AZ/ 

80108774     SASS  M  D  ft  CO  INC 

80152616    SATELL  ANDREW  GLEN 

80143971     SATELL  INVESTMENT 
ADVISORS  INC  /CT/ 

80153452    SAUNDERS  KEITH  UDDELL 

SAUNORIS  RONALD  FRANQS 
SAVINGS  GROWERS  INC 
SAWYER  GARY  R 
SAXENA  SANJAY 
SAYJBftRATLIFFCO 
SAY  YES  MARKETING  INC  /NY/ 
SAYHt  EDWARD  JOSEPH  /MA/ 
SAYKES  MARY  KAREN 
SC  FINANCIAL  SERVKXS  CORP 
SCANLON  J  ft  CO  INC 
SCANNELL  TTMOTHY  MARTIN 
SCHAEFER  LAWRENCE 
STEVEN 

80152323    SCHAEFER  PAUL  ADAM 
SCHAGRIN  EDWARD 
SCHAKNER RANDALL C 
SCHARDT  (XORGE 
SOSCHNER  UFSON 
ADVISORS  LLC 

80133861     SCHEIDliER  ft  ASSOOATES  INC 

-80138002    SCHEINQt  STEVEN  MICHAEL 
/AZ/ 

801128S6 

80140823 
/NJ/ 

80X30088 

80M4361 

88148760 


80141128 
80139510 
80121030 
80144289 
80104393 
80139040 
80142375 
80131110 
80154517 
80128520 
80146972 
80154164 


80142126 
80117474 
80127328 
80152574 


SCHQNXfAN  WILJJAM  X 
SCHEii.  JER(»iS  MATTlffiW  DR 


SCHIFF  H  GQIALD 
SCHIEGEL  RICHARD  LOTHAR 
SCHLOTEB  TC»D  WILLIAM 
SQA<ERTMANN  GARY 
MICHAa, 
88135088    SCHikffl)JOSPHDEAN 

SCUKflDTHiaCHAEL  EU(S34E 
SCHKffiT  NEAL  W/U)E 
SafKtt)TR«4NC 
SCRMnn'  STEVD4  JAMiS  /MN/ 
SCHMOLZE  KENNETH  LESTER 


8m4»88« 
80135311 
80117080 
8814^586 

my 

80938685 
88136446 

80149483 
88142148 
88138808 

INC 
88151206 
88158428 


SOflqgJgR  LOUISE  MARTttgZ 
SCtDSnjQt  SIIH4EY  H 
SCHNEVER  DAVHI  JONATHAN 
SCHfiffiVOUCEVEE 
SCUOCK  FINANCIAL  SERVICES 


SCHOOC  JASON 
SCHOETTNSR  MARK 

LEONARD 
88124707    SCHCKHELD  BERNARD  JOSEPH 
80146464    SCHOLTZ  PETER  D /NY/ 
80144188    SCHONHORST  MBLVIN 

1SRMAN  JR /NY/ 
88123487    SCHOTT  IN^ffiSTKCNT  dORP 
8013S492    SCHWINER  ROGER  J /P/V/ 
80132881    SCHRIMSiSR  JERRY  JAMES 
80118594    SCHRC^BRS  ASIA  LTD 
80126058    SCHUBACH  JOSEPH  BBIN/VRD 
8013»S73    SCHUERMANN  MK3iAEL 

RICHARD 
80130620    SCHULMAN  MARTIN 

L£0N>UU)  /MD/ 
80140621     SCHULTZ  CARL  GOTTFRIED 

ma 

80153567  SCHULTZ  ENTERPRISES  INC 

80140275  SCHULTZ  RICHARD  BRYON 

80136097  SCHULZE  RONALD  RAY 

80142454  SCHUMACHER  INVESTMENT 

SERVICES  INC  /MA/ 

80126415  SCHWARTZ  H  B  ft  COMPANY 

INC 

80140846  SCHWARTZ  LEE  ARTHUR 

80128984  SCHWARTZ  RICHARD 
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80125042    SCHWARTZ  STEVEN  F 
80119438     SCHWARTZBACH  SAUL 

MARVIN 
80110121     SCHWARZ  ROBERT  INC 
80145096     SCHWEITZER  SAMUEL  /NJ/ 
80139269     SCHWESER  GILBERT  CARL /lA/ 
80130453     SCOFIN  INTERNATIONAL  INC 
80148152     SCOTT  BRIAN  P 
80149450    SCOTT  MARK  ALLISON 
80136770    SCOTT  MICHAEL  DAVID 
80153629     SCOTT  NANCY  JEAN 
80145881     SCOTT  RICHARD  OLSON  /CA/ 
80141535    SCOTT  ROBERT  SECURITIES 

INC/CA/ 
80153862     SCOTT  ROY  ROBERT 
80124319    SCOTT  RUPERT  INC 
80130870    SCOTTISH  LIFE  ASSET 

MANAGERS  LTD 
801 261 26    SCOTTSDALE  FINANCIAL 

CONSULTING 
80122577     SCRANTON  VIDEO 

MARKETING  INC 
80123361     SCREES  WILLIAM  RUSSELL 
80120350    SCS  GROUP  INC  ADV 
80132313     SCULLY  BROTHERS  &  FOSS 
80116351     SEA  INVESTMENT 

MANAGEMENT  INC 
80146716     SEARS  THOMPSON  RUSSELL 

ADVISORS  INC  /FL/ 
80133475     SEAUX  LEROY 
80139199     SEAWAY  INVESTMENT 

MANAGEMENT  CO  /IL/ 
80129927     SECO  &  ASSOCIATES  LTD 
80129919     SECURE  FINANCIAL 

MANAGEMENT  INC 
80146545     SECURITIES  &  INVESTMENT 

PLANNING  CO  INC 
80150433     SECURITIES  ARBITRATION 

GROUP  INC 
80133154    SECURITIES  INTERNATIONAL 

LTD 
80142408 
80107782 
80144931 
80120583 

INC 
80145270 
80139765 

INC 
80118608 
80146062 


SEYMOUR  JAMES  DUBOIS 
SHAFCO  MANAGEMENT  INC 
SHAFFER  KENNETH  CRAIG 


SECURITIES  PLANNERS  INC 
SECURITY  COUNSELING  CORP 
SECURITY  DEALERS  GUILD  INC 
SEFERIAN  RALPH  ASSOCIATES 

SEGARRA  DANIEL  /NY/ 
SEKTOR  FINANCIAL  GROUP 


SELDNER  ALVIN  A 

SELECT  FINANCIAL  SERVICES 

INC  /WA/ 
80116619    SELECTED  OPTIONS  SERVICE 

INC 
80128798 
80152453 
80153262 
80127060 
80116996 
80121026 
80125250 
80142378 


SELEEN  DANIEL  HOWARD 
SELLAS  JOHN  ANTHONY 
SELLS  M  E  INC 
SEMANIK  JOHN  MATTHEW 
SENDER  BERL  &  SONS  INC 
SENDROW  JERROLD  BERNARD 
SENECA  STANLEY  JOSEPH 
SENEFELDER  MATTHEW 
GEORGE  /NY/ 
80152535    SENIOR  PLANNING  GROUP  LLC 
SENOWITZ  ARTHUR  GARY 
SENSIBA  &  ASSOCIATES  INC 
SENTRY  ASSET  MANAGEMENT 


80154032 
80135243 
80153113 

INC 
80132663 
80140351 
80110305 


SERRANO  KEITH  MILTON 
SESSIONS  JEFFRY  LYN  /MN/ 
SETLIN  GEORGE  STANLEY 
FINANQAL  INC 
80148532     SETTERS  JAMES  EDSEL  JR 
80134044     SEWARD  SECURITIES  INC 
80136681     SEXTANT  ASSET  ALLOCATION 
INC 


80134051 
80145683 
80137932 

/CA/ 
80134574     SHAFFER  MONEY 

MANAGEMENT  INC 
80126284     SHALL  JOHN  M 
80154702     SHAMROCK  ASSET 

MANAGEMENT  LLC 
80150145    SHAMROCK  FINANCIAL 

SERVICES  INC 
80127413     SHANDLES  IRA  DAVID 
SHANNON  CHARLES  H 
SHANNON  THOMAS  MICHAEL 
SHAPIRO  GARY  MITCHELL 


80145515 
80145513 
80140490 

IK2J 
80148122 
80147874 
80147528 
80117994 
80154584 

LTD 
80146677 

INC 
80138013 
80135476 
80131758 


SHAPIRO  RACHEL  CAROLYNN 
SHARMA  GAUTAM 
SHARPE  ADVISORS  LTD 
SHAUB  LARRY  NORMAN 
SHAUGHNESSY  STEPHEN  J 

SHAVES  FINANCIAL  SERVICES 


SHAW  WALTER  JOSEPH  /CA/ 
SHEAR  MARSHALL  &  CO 
SHEARSON  LEHMAN  REALTY 
ADVISORS  INC 
80137500     SHEER  ASSET  MANAGEMENT 
SHEETS  ASSET  MANAGEMENT 
SHEETS  PHILLIP  LAMAR 
SHELLEY  JOHN  RICHARD 
SHELLEY  SEAN  PATRICK 
SHELLEY  SEAN  PATRICK 
SHERIDAN  RICHARD  HARVEY 


80125087 
80129403 
80125694 
80119367 
80119367 
80133008 

JOHN 
80133305 
80151603 
80142456 
80131847 
80153155 
80134400 
80148012 
80121043 

INC 
80126327 

INC 
80129104 
80125644 
80133468 
80138279 
80147208 
80150967 
80138502 


SHERMAN  RICHARD  ALAN 
SHERMAN  VINING  ALDEN  JR 
SHETH  SECURITIES  INC  /PA/ 
SHEVLIN  EDWARD  JAMES 
SHIELDS  BRAD  RANDALL 
SHIN  SUN  KYUN 
SHIOKARI  DAVID 
SHIPLEY  FINANCIAL  GROUP 

SHIPP  FINANCIAL  SERVICES 


SHOECRAFT  TIM  HENRY 
SHOPP  PETER  FREDERICK 
SHOUP  JOHN  RICHARD  /ME/ 
SHUBIN  &  CO  INC 
SHULEVITZ  WILLIAM  P 
SHUMATE  &  ASSOCIATES  INC 
SHURGARD  REALTY  ADVISORS 
INC  /WA/ 

80131393    SHWAB  T  W  INVESTMENTS 
CORP 

80132092 

80134020 

80120979 

80137857 

80135205 

80126157 


SIB  ADVISORY  CORP 

SIBEL  JEFFREY  ALEN 
SIBONI  SYLVAIN 
SICHEL  RICHARD  IRA 
SIEBAR  ADVISORS  INC 
SIEGEL  &  DONNELLY 
ASSOCIATES 
80132327    SIEGEL  BART  HOWARD 
80145158     SIEGFRIED  GARY  DEAN 
80143323     SIEGFRIED  JEROME  /NY/ 
80145247     SIELEWICZ  LEONARD  MARIAN 
80154178     SIENKIEWICZ  MICHAEL 

ALEXANDER 
80138068     SIERAWSKI  MICHAEL  ANDREW 
80149783     SIERRA  CAPITAL 

MANAGEMENT  INC  /MN/ 
80142374     SIERRA  FIRST  EQUITIES  INC 

/CA/ 
801 2 1 962     SIE VEWRIGHT  ROBERT 
GEORGE 


801 38914    SIFF  JESSE  ASSOQATES  INC 

/NY/ 
80119927     SIGMA  ASSOQATES  INC  ADV 
80143084     SIGMA  CAPITAL 

MANAGEMENT 
80147035     SILBY  GUFFEY  &  CO  INC 
80146571     SILVER  ALAN  JOHN  /CA/ 
80149722     SILVER  GROUP  INC 
80134417     SILVER  JERRY 
801 1 8992     SILVERMAN  &  CO  INC 
80139908     SILVERMAN  HOWARD  M  /CT/ 
80112300    SILVERMAN  THOMAS 
80149826    SILVERSTEIN  EDWARD  SAUL 
801 36292     SILVETTE  CAPITAL 

MANAGEMENT  CORP 
80144689     SIMIC  MICHAEL 
80148759     SIMKINS  DAVID  &  ASSOCIATES 

INC 
80111501 
80127820 
80117183 
80145003 
80141660 
80136082 
80146149 


SIMON  BRUCE  E 
SIMON  RICHARD  MARK 
SIMON  ROBERT  DESMOND 
SIMONS  ERIC  INC 
SINCLAIR  GROUP  INC 
SINCLAIR  JAMES  EDWIN  /NY/ 
SINGER  &  FRIEDLANDER 
AMERICAS  INC  /FL/ 
80142011     SINGER  LINDA  MAE 

SINGISER  STEPHEN  THOMAS 
SINGLETON  DOYLE  MATTHEW 


80118664 
80137252 
/TX/ 
80154415 
80132739 
80153419 


SmCHL\  VICTOR  J 
SISK  ROBERT  CHARLES 
SISTO  CAPITAL 
MANAGEMENT  INC 
80148909    SITLINGER  ALAN  TODD 
SIVASLL\N  GREGORY  K 
SJS  CAPITAL  MANAGEMENT 


80125696 
80148901 

INC 
80133793 
80151523 
80133136 
80136600 


SKAHAN  JEAN  LIKNEA 
SKARIAH  SANTHOSH 
SKOQR  SANDRA  MARIA  /OH/ 
SKYLANDS  FINANCIAL 

SERVICES  INC 
80134709    SLACK  RONALD  /PA/ 
801 22995     SLEAR  JAMES  ANTHONY 
80147836    SLOAN  EDWARD  ANDERSON 
80145599    SLOAN  W1LLL\MS 

ASSOQATES  LTD 
80132531     SLOCUM  CHUCK  & 

ASSOCIATES  INC 
80119593     SLOVER  RONALD  EDWARD 
80143103     SMALTZ  KENNETH  FRANK 

/OH/ 
80148420     SMARTSOFTINC 
80138296    SMD  INVESTMENTS  INC 
80130196     SMETEK  VAN  HORN  & 

CORMACK  INC 
80135716    SMITH  &  HOWARD  FINANCL\L 

MANAGEMENT  SERVICES  PC 
80145771     SMITH  ADAM  &  CO  INC  /NY/ 
80128914    SMITH  ADVISORY  SERVICES 

INC 
80144122 

/NJ/ 
80147558 
80150713 
80150945 
80142379 
80148069 
80139249 
80154655 
80139484 

/TN/ 
80114271 
80145268 
80123349 


SMITH  AMZLER  ELLEN  MARIE 

SMITH  BISSELL  JOSEPH 
SMITH  BRL\N  MARSHALL 
SMITH  BURNELL  RAYMOND 
SMITH  BUTLER  RICHAL  /WA/ 
SMITH  CHRISTOPHER 
SMITH  DALE  ROBERT 
SMITH  DAVID  HAYNES 
SMITH  DAVID  L  ADVISORS  INC 

SMITH  DENISON  EVERETT 
SMITH  DWIGHT  ALBERT  /CO/ 
SMITH  EDMOND  MCVAY  II 
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80120030    SMITH  EDWARD  FARRELLY 
801 5071 2     SMITH  GARY  ALLEN 
80139391    SMITH  GREG  A  ASSET 

MANAGEMENT  CORP 
80149406    SMITH  GREGORY  WILUAM 
80147435    SMITH  JACOBS  INVESTMENT 

MANAGEMENT  INC 
80105023    SMITH  JAMES  HEYWARD 
80148559    SMITH  JEFFREY  SCOTT 
80143984     SMITH  KEITH  BRADFORD  /NJ/ 
80141863    SMITH  KEVIN  EUGENE  /CA/ 
80126314    SMITH  LEO  LESTER 
80143322    SMITH  LEON  FRANQS /CA/ 
80114726    SMITH  MILTON 
80134007    SMITH  MITCHELL  ft 

ASSOCIATES  INC  /WA/ 
80143444    SMITH  MITCHELL  ASSET 

MANAGEMENT  SERVICES  GROUP  LTD 

/WA/ 
80124164    SMITH  PERRY  LYLE 
801 16932    SMITH  PETER  E 
80154650    SMITH  PETER  E  ASSOCL\TES 
80121857    SMITH  ROBERT  GABAY 
80145310    SMITH  ROBIN  WEEKS 
80130664    SMITH  STEVEN  ABBA 
80153740    SMITH  THOMAS  WIUJAM 
80140844    SMITH  TOWNSEND  ft 

ASSOCIATES  LTD 
80141387    SMITH  WADE  ALAN 
80114586    SMITH  WARREN  LEE 
80137049    SMITHERS  USA  BUCK 
80148929    SMTTHUNE  CAPITAL 

ADVISORS  INC 
80125348    SMOLAR  EDWARD  N 
80132475    SNIDER  HELEN  KA YE 
80154136    SNOW  WILUAM  JAMES 
80139453    SNOWIKN  JAMES  HASTINGS 

in 

80124194    SOARES  FINANCIAL  GROUP 

INC 
80116097    SOBOL  ADAM  EDWARD  JR 
80148061     SOCIETE  DANALYSE 

FINANOERE  EUROPEENNE  SAFE 
80135690    SOOFA  ft  BETA  SOOENDADE 

FINANCEIRA  DE  CORRETAGEM  SA 
80144337     SOHNEN  DAVID  |OSEPH 
80143431    SOLBY  INTERNATIONAL 

INVESTVffiNTCO 
80123174     SOLCX^ON  NEAL  JAY 
80138291     SOLOVY  ROBERT  MICHAEL 
80125929    SONNENBERG  FRED  MAX 
80150082    SONTHEIM  ASSET 

MANAGEMENT  INC 
80139257    SOROC  ft  BLACK  INC /TX/ 
80127659    SORENSEN  JOHN  R 
80145156    SORGEN  ROBERT  WILLLVM 
80142389    SOSA  MICHAEL  JOSEPH 
80149181     SOSNOTF  SHERIDAN  CORP 
80144045    SOURCE  ADVISORY  INC  /PA/ 
801 16943    SOURCE  HNANOAL  GROUP 

INC 
80152145    SOUTH  ATLANTIC  CAPITAL 

MANAGEMENT  GROUP  INC 
80118809    SOUTH  EASTERN  HNANQAL 

MANAGEMENT  INC 
80147165    SOUTH  JERSEY  BROKERAGE 

GROUP 
80135673     SOUTH  SHORE  CAPITAL 

PLANNING  INC  /NY/ 
801 20089    SOUTH  SHORE  FIN ANQAL 

PLANNING 
80140089    SOUTHEAST  CAPITAL 

MANAGEMENT  INC  /FL 
80134759    SOUTHEAST  HARD  ASSETS 

INC 


80146502     SOUTHERN  FINANQAL  CORP 

/CO/ 
80150314    SOUTHERN  STATE 

UNIVERSITY  INC 
80144003     SOUTHERN  STATE 

UNIVERSITY  INC  /CA/ 
801 281 76    SOUTHLAND  ADVISORY  CORP 
80143250    SOUTHPORT  GROUP  INC 
80140159    SOUTHPORT  PARTNERS  L  P 
80116527     SOUTHREN  MARILYN 
80142391     SOUTHWEST  INVESTMENT 

ADVISORS  INCTTX/ 
80147567    SOUTHWEST  REAL  ESTATE 

ADVISERS  INC 
80118216    SOUTHWORTH  ft  MCFAWN 

ADVISORY  CORP 
80142177    SOWINSKI J  E  INC /NY/ 

SPifCE  RICHARD  THOMAS 
SPALA  HENRY  ANTHONY  JR 


80142417 
80146148 
/CA/ 
80124620 
80128794 
80114317 


SPALLO  JOSEPH  PHIUP 
SPANOS  CHRISTOPHER  JAMES 
SPECL\L  SITUATION  REPORT  ft 
STOCK  MARKET  FORECAST 
80139456    SPECTRUM  PLANhnNG 

SERVICES  INC 
80149211     SPECTRUM  SECURITIES  INC 


/CA/ 
80123710 

III 
80118794 
80129551 
80139553 
80145402 
80150506 
80128502 

INC 
80152414 
80152949 
80148489 
80137665 
80144715 
80136587 
80137339 


SPEIRS  GARRETT  DEFORREST 

SPENCER  JACK  BURTON 
SPERBER  ADAMS  ft  CO  INC 
SPERGEL  MARTIN  JAY 
SPINELLA  DOMINIC 
SPIRANAC  CORP  /CO/ 
SPRABERRY  ft  ASSOCIATES 


SPRINGER  DREW  ALAN 
SPRINGER  LAWRENCE  EARL 
SPRINTZ  HENRY 
SPRINZ  FRED  FRANQSCO 
SPURR  KATHI  ANN 
SQUIRE  SERVICES  INC 
SSANGYONG  INVESTMENT 
MANAGEMENT  CO  LTD 

80140716    ST  THOMAS  MORTGAGE 
ADVISORS  /FL/ 

80136924    STAAF  JACQUELYN  CHRISTINE 


IKZJ 
80139276 
80147698 
80141557 


STAHEL  JAMES  EDWARD 
STAIRMAN  ARNOLD 
STAMFORD  CAPITAL 
MANAGEMENT  INC 
80116655    STAMFORD  CO  INC 

STAMMER  KENNETH  EUGENE 
STANDARD  ASSET  MANAGERS 


80149408 
80130684 

CORP 
80133260 
80133323 
80141652 

/FL/ 
80137053 
80131692 


STANGER  ADVISERS  LP 
STANTON  DALE  ALAN 
STANZIANO  ROBERT  THOMAS 


STAPLER  FINANCL^L  INC 
STAR  HNANQAL  PLANNING 
CORP  MARION 
80152189    STARBURST  ADVISORY  INC 
STARK  ROBERT  WILUAM 
STARSHAK  MICHAEL  FRANQS 


80125054 
80144954 

l\U 
80140637    STATE  FINANCIAL  NETWORK 

INC  IP\I 
80152547    STATE  STREET  SECURITIES 

INC 
80133183     STAUBACH  PENSION 

ADVISORS  INC 
80125788     STAUTH  ELISABETH  C  EA  LTD 
80125346     STEELEY  BARRY  LEE 


STEGALL  LEA  ROY  JR 
STEGE  BARBARA  COLLINS 
STEIN  GARY  H  /MA/ 
STEINBERG  CHARLES  DAVID 
STEPHANL\N  DANIEL  MARTIN 


80130075 
80149122 
80123701 
80132266 
80129436 

JR 
80110097    STEPHENS  NEIL  INVESTMENT 

CORP/RI/ 
80140717    STERUNG  ASSET 

MANAGEMENT  MD 
80127071    STERN  ft  STERN  SECURITIES 

INC 
80126567 
80151754 
80135214 
80125889 

CORP 
80133639 
80125310 
80112430 
80127708 
80138627 

/OH/ 
80152075 
80119601 
80143228 


STERN  HERSH  LE(M 
STERN  MICHAEL  WARREN 
STERNBERG  LAWRENCE  NEIL 
STEVENS  INTERNATIONAL 

STEVENS  PHILIP  /^HWORTH 
STEVENSON  MARY  TYLER 
STEVENSCW  O  ROY 
STEVER  KATHLEEN  ANN 
STEWARD  ANALYTICS  INC 


STEWART  BEVERLY  /VNN 
STEWART  JC«N  S  PH  D 
STEWART  KENNEDY  ft 
ASSCOATES  /NY/ 
80122656    STEWART  NANCY  HOPE 

STEWART  PAUL  ASSOOATES 


80123011 

INC 
80111191 
80123707 
80120260 
80118802 
80117809 
80137862 
80113852 
80133125 
80145651 

PC 
80145658 
80145733 
80138786 
80148268 
80139824 


STEWART  ROBERT 
STEWART  ROBERT  MITCHELL 
STILLMAN  JOEL  ELUOTT 
STITSKY  MURRAY 
STOCK  MARKET  TIMING  INC 
STCKVER  KYLE  EDMUND 
STOKELY  HUGH  LAWSON 
STOLZENBURG  LARRY  S  /NY/ 
STOLZENBURG  LARRY  S  CPA 


STONE  CHARLES  RAY 
STONE  JEFFERY  STEVEN  /TX/ 
STONE  JCWNJ 
STONECREEK  ADVISORS 
STONEHILL  CAPITAL 

MANAGEMENT  INC  /NY/ 
80124039    STRAFFORD  FINANCL\L 

SERVICES  INC 
80125064    STRAIN  SHERYL 

SCHOUWEILER  /CA/ 
40133884    STRAIT  TIMOTHY  EDW/VRD 
80140123    STRATEGIC  BENEFIT 

CONSULTANTS  INC 
80153170    STRATEGIC  BUSINESS 

PLANNING 
80130094    STRATEGIC  FINANQAL 

PLANNING  INC 
801 33879    STRATEGY  INVESTING  INC 
80149081    STRATEGIC  INVESTMENT 

CONSULTANTS  INC 
80135564     STRATEGIC  INVEST^IENT 

PLANNERS  INC 
80145087    STRATEGIC  MANAGEMENT 

CORP 
80132122    STRATEGIC  PLANNING  LTD 
80133429     STRATEGIC  TIMING  INC 
80116204     STRATFORD  INVESTORS 

MANAGEMENT  INC  /NY/ 
80137921     STRATLINK  INTERNATIONAL 

INC 
801 28285    STRATTON  CHARLES  E 
801 30293     STRATTON  GERALD  LYNN 
80145010    STRAUS  ft  WEBER 
80141513     STREETMAN  WILLIAM  GREER 

/KY/ 
80152776    STRETTI  MICHAEL  WILLIAM 
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801333dl 
80133976 
80145622 
80123682 
80129539 
80138085 
80136991 
80150970 
80124154 
80143120 
/MO/ 
80152187 
801S2011 


STRIBLING  ROSS  LEE 
STRICKLER  ELLEN  BRAESTRUP 
STRINGER  RANDEL  RAY 
STRIVINGS  PAUL  DANA 
STROMBERG  LENNART  ERIK 
STRUMINGHER  SERGIU  STREJA 
STUART  DONALD  JAMES 
STUCKEMEYER  PHILLIP  LEE 
STUDENT  PLANS  INC 
STUMP  FINANCIAL  GROUP  INC 


STURIALE  JOHN  V  CFP 
SUCCESSFUL  MONEY 

MANAGEMENT  OF  GEORGIA  INC 
80145376     SUCCESSFUL  MONEY 

MANAGEMENT  SEMINARS  OF  UTAH 

LC/UT/ 
801 2691 7     SUGERM AN  DAVID  HENRY 
80145896    SULLIVAN  DANIEL  OWEN  /OH/ 
80140250    SULLIVAN  FINANQAL 

PLANNERS  INC 
80129033     SULLIVAN  HUGH  & 

ASSOQATES  INC 
80100707    SULUVAN  J  LANGDON 
80144974     SULLIVAN  JOHN  DENNIS  /MA/ 
80142350    SULUVAN  ROGER  /NY/ 
80119031     SUMMERFIELD  JANET  LYNN 
801 1 5569     SUMMERS  CAPITAL  SERVICES 

INC 
80135948    SUMMERS  FINANCIAL 

SERVICES  INC 
80122239    SUMMIT  ANALYTICAL 

SCIENCES  INC 
801 35234     SUMMIT  ASSET  ADVISORS  INC 
80132262     SUMMIT  CAPITAL  ADVISORS 

INC  /IN/ 
80152176     SUMMIT  CAPITAL 

MANAGEMENT  LLC 
80129920    SUMMIT  FINANCIAL 

ADVISORY  INC 
80151702     SUMMIT  FINANCIAL 

CONSULTANTS  INC 
80136105    SUMMITINTERNATIONAL 

CORPORATION 
80151601     SUMMIT  INVESTMENT 

TECHNOLOGIES  LLC 
80144174     SUNWEA/NY/ 
80137576    SUNBURST  FINANCIAL  GROUP 

INC  /MS/ 
80146626    SUNCOAST  FINANQAL 

SERVICES  OF  CLEARWATER  INC  /FL/ 
80147406     SUNDANCE  ADVISORS 
80151094    SUNPOINT  ASSET  MANAGERS 

INC 
80134262 
80128635 
80121273 


SUNRAY  SECURITIES  INC 
SUNRISE  DATA  INC 
SUPREME  FINANCIAL 
SERVICES  INC 
80123212     SUSLOW  MANAGEMENT  CORP 
80134983    SUTTON  FINANCIAL  SERVICES 

INC  nu 

80127655     SW ANSON  BARRY  ERNEST 
SWANSON  GAYLON  ALFRED 
SW  ANSON  RONALD  JAMES 


80130272 
80143593 

/TX/ 
80124991 
80133913 

INC 
80140949 
80123714 


SWANSON  SECURITIES  INC 
SWB  INVESTMENT  CENTRE 


SWEDA  PETER  MICHAEL 
SWIDER  FINANCIAL 
COMPANIES  INC 
80153120     SWIFT  FINANCIAL  GROUP  INC 
80144411     SWISS  AMERICA  PRODUCT 

SALES  INC 
80145024     SWISS  HELVETIA  ASSET 
MANAGEMENT  INC  /NY/ 


80111304     SWORD  WM  &  CO  INC 
80135500     SYDNEY  CAPITAL 

MANAGEMENT  INC 
80126582     SYMPHONY  CAPITAL 

MANAGEMENT  INC 
80145738     SYNERGY  CAPITAL 

MANAGEMENT  INC  /GA/ 
80118299     SYSTEMATIC  FINANCIAL 

MANAGEMENT  INC 
80130567     SZEGO  GEORGE  CHARLES 
80132242     SZEHNER  WILLIAM  CHESTER 
80104558     TA  MANAGEMENT  CO 
80124646    TABER  KENNETH  WILLIAM 
80142697     TACTICS  FINANCIAL  SERVICES 

INC  /NY/ 
80130123     TAFT  GARDNER  ALEXANDER 
80127581     TAI  INVESTMENT 

CONSULTANTS  INC        * 
80123972     TAILLEFER  CHARLES 

GREGORY 
80143572     TAKE  CHARGE  FINANCIAL  INC 
801 25267     TALBERT  FINANCIAL  GROUP 

INC 
80113711 

INC 
80147454 
80128758 


TALLASI  MANAGEMENT  CO 


TALLEY  DARREN  J 
TAMARACK  HNANCIAL 

SERVICES  LTD 
801 1 3 1 40    TANCREDI  LEONARD  ANDREW 

JOSEPH 
80128982     TANNER  DOUGLAS  HOWARD 
801 51821     TANNER  JON  DAVID 
80148907    TANNER  KEVIN  PETER 
80148275     TANTALUS  GROUP  INC 
80121455     TAPSAK  JOHN  PETER 
80132499    TARBOXKARLF 
80137382     TARLETON  ASSET 

MANAGEMENT  INC 
801 444 1 3    TARTAGLI A  ANTHONY  JOSEPH 
80145699     TASSAN  DIN  DANIEL  /NY/ 
80140406     TASSIN  DORIS  RETIREMENT 

CAPITAL  ADVISORS  GROUP  /OH/ 
80148784  TATE  WILLIAM  HINDMAN 
80150637     TATULINSKI  FRANK  EDWARD 

III 
80132461     TAUBETALINC 
80118506     TAUBE  VICTOR  BERNARD 
80126346     TAUSSIG  EDWARD  HERMAN 
80145765     TAX  &  FINANCIAL  ADVISORS 

INC  /PL/ 
80149104    TAX  &  FINANCIAL 

MANAGEMENT  INC  /NJ/ 
801 38894    TAX  &  FINANCIAL  SOLUTIONS 

/CA/ 
80149927     TAX  ft  FINANCIAL  SOLUTIONS 

/OH/  ' 
80141427     TAX  &  INVESTMENT 

CONSULTANTS  INC 
80147260    TAX  &  INVESTMENT 

STRATEGIES  INC  /MA/ 
80146116     TAX  BREAKS  INC /FL/ 
80147303    TAX  STRATEGIES  k 

FINANCIAL  SOLUTIONS  INC 
80145656     TAYLOR  ALAN  R  RETIREMENT 

PLANNING  INC 
80133645     TAYLOR  DIANA  RAHE 
80124508    TAYLOR  FRANKLIN  WATKINS 

III 
80123258     TAYLOR  GEORGE  PRESCOTT 
80140854     TAYLOR  LARRY  INC 
80142279    TAYLOR  LESLIE  BARRETT  /CA/ 
80148237     TAYLOR  PRUITT  CAPITAL 

MANAGEMENT  INC 
80138153     TAYLOR  TIMOTHY  ROBERT 

/OH/ 
80146228    TCD  FINANCE  INC /IL/ 


80143226    TCON  INVESTMENT 

MANAGERS  INC 
80129726    TECHNICAL  MANAGEMENT 

ADVISERS  CX)RP 
80127091    TECTUM  FINANQAL  SERVICES 
801 38604     TBDESCHI  &  ASSOQATES  INC 
801 25069    TBHACHAPI  TAX  SERVICE 
80146473    TBICHBERG  MARKET 

STRATEGY 
801 35523    TBITELL  CHARLES  MARTIN 
80135074    TBLEKURS  NORTH  AMERICA 

INC 
80126064 
80133012 
80145655 
80145780 
80135384, 
80126947 
80134441 
80122067 
80149733 


TBMPLIN  RICHARD  CHALMERS 
TBNAGLIA  VINCENT 
TERDIK  JOHN  GEORGE  III 
TBRRILL  THOMAS  INC 
TERRY  ALVIN  FRANCE/FL/ 
TBSSITORE  AL  R 
TEXAS  SECURITIES  INC 
TPP  HAWAII  INC 
THL  EQUITY  ADVISORS  III  LTD 
PARTNERSHIP 
80135352    THL  EQUITY  ADMSORS 

LIMITED  PARTNERSHIP 
80151891     THOMA  JOSEPH  OTTO 
80126321     THOMAS  »  THOMAS 
80141733    THOMAS  BARRY  NEAL 
801 1 5497     THOMAS  DAVID  WILLL\M 
80134232     THOMAS  FINANQAL 

SERVICES  INC 
80132223    THOMAS  RON 
80148589    THOMAS  WILLIAM  DAVID  JR 
80131259    THOMPSON  ASSET 

MANAGEMENT  CORP 
80126760    THOMPSON  BILLY  M 
80142096    THOMPSON  KEITH  HOWARD 
80148995     THOMPSON  MARK  A 
80148826    THOMPSON  MICHAEL 

DONNELL 
80138465    THOMPSON  NICHOLAS  LEE 
80134496    THOMPSON  RICHARD  ELTON 
80128149    THOMPSON  TED  CLARENCE 
80114829    THORN  SAMUEL 
801 54  2 1 8     THORNES  &  ASSOQATES  INC 

INVESTMENT  SECURITIES 
801 25941     THORNHILL  FINANCIAL  CORP 

/CA/ 
80138911 
80138367 
80135747 
80114108 


THORNTON  EVELYN  MAE  /CA/ 
THREE  RS  &  ASSOCIATES  INC 
THUROW  &  ASSOCIATES  INC 
TICKER  TAPE  INVESTMENT 
ADVISER  INC 
80139922    TIEDEMAN  MICHELE  L 
TIEFEL  PAUL  MARTIN 
TILLMAN  &  TILLMAN 
TIMMISGC&CO 
TIMSON  CORP 
TINKER  FINANQAL  SERVICES 


80131968 
80125240 
80145654 
80126667 
80125476 

INC 
80137603 
80144011 

/NY/ 
80148127 
80150521 
80115472 
80129553 
80138982 
80117690 


TIS  ASSET  MANAGEMENT  LP 
TITE  BRADFORD  CHARLES 

TIZABI  JACQUES 

TJC  INC . 

TK  INVESTMENTS 

TLM  INC 

TMAR  I  INC  nu 

TMI  INVESTMENT  ADVISORY 


SERVICES  INC 
80137241     TNC  INC  / 
80142695 

/CA/ 
80139005 
80129093 
80146440 
80154364 


TOLENTINO  NOEL  JOCSON  DR 

TOLTON  JUSTIN  CRAIG 
TOMASINO  PETER  SEBASTIAN 
TOMASO  TASSAN  DIN  /NY/ 
TOMPULIS  CHRIS  G 
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80153946    TORKELSON  BRYN  HEYSER 
801 4  3085    TOTAL  ASSET  PLANNING 
80117074    TOTAL  FINANCIAL  PLANNING 

INC/CA/ 
80147153    TOTAL  FINANCIAL  PLANNING 

INC  /MI/ 
80137537    TOTAL  FINANCIAL  PLANNING 

INC  /MN/  ADV 
80130565    TOTAL  RETURN  INC 
80129745    TOTH  GEORGE  /PA/ 
80135412    TOTH  WILBERT  4  HANNON 

LTD 
80116689    TOUCHE  REMNANT 

INVESTMENT  MANAGEMENT  LTD 
80145253    TOUCHSTONE  SECURITIES  INC 
801 13804    TOVEY  ft  CO  INC 
80148274    TOW  STEPHEN  I 
80135416    TOWNS  CUFTON  SR 
80124227    TOWNSEND  ROBERT 

WELLMAN  JR 
80118515    TRACK  DATA  CORP 
80149247    TRADEWINDS 

INTERNATIONAL  INC 
80139501    TRADING  POTENTIAL 
80145094    TRAINER  THOMAS  WELDON  JR 

ICJJ 
80145245 
80132188 
80154019 


TRAN  HIEN  TRONG  NGHIA 
TRANG  R  L  ft  ASSOCIATES  INC 
TRANSAMERICA  INVESTMENT 
SERVICES  CO 
80137864    TRANSGLOBAL  PORTFOUOS 


INC 
80137150 

/DE/ 
80127303 
80128956 
80127930 
80141254 
80129307 
80154677 


TRANWOOD  AMERICA  INC 


TRAPP  ROBERT  F 
TRAVBRS  MICHAEL  J 
TRECO  FRANK  S  JR 
TREISMAN  ft  CO  INC/NY/ 
TRENCH  ENTERPRISES  INC 
TRENDSGROUP  nNANCL\L 

INC/CA 
80146358    TRENTON  FALLS  ASSET 

MANAGEMENT  INC 
801 50843    TREYZ  PETER  STODDARD 
80143063  ,TRI  AD  RUSSELL  INVESTMENT 

ADVISORS  INC  /CA/ 
80150834    TRIDENT  nNANCL\L 

MANAGEMENT  INC 
80152256    TRIGON  INVESTMENT 

PARTNERS  INC 
80139151    TRINDLE  SUSAN  HARRIET 
80130428    TRIPARK  SECURITIES  INC 
80141512    TRIPLE  M  ASSET 

MANAGEMENT  /IN/ 
80148994    TRITON  E(^ITY  ADVISORS 

INC 
80146888    TRIVEDI  HBMANT  NANDUBHAI 
80120642    TRIVOU  GEORGE  WILUAM 

PHD  INC  ADV 
80143152    TRONGONE  ANTHONY 

FRANQSDR 
80137336    TROTH  JOHN  SHIPLEY  JR 
80141278    TRUDEAU  CANDICE  ANN 
80140400    TRUGMAN  RONALD  FRANQS 
80129082    TRUHN  WENDY  HELEN 
80142400    TRUm  KEVIN 
801 28888    TRUMBULL  ELY  CAPITAL 

MANAGEMENT  CORP 
80153693    TRUST  FOR  COMMUNITY 

BANKS  LP 
80148785    TRUST  REALTY  ADVISORS  INC 
80147151    TRUSTEE  MANAGEMENT 

SERVICES  INC 
80147123    TRZNADEL  DANIEL  ADAM 
80137881     TSG  INVESTMENT  ADVISERS 

LP 


TSI  FINANCIAL  /CA/ 
TSUJIMOTO  GARY  M 
TUBBERGEN  DENNIS  CLARE 
TUCHINSKY  HERBERT 
TUCKER  BILLY  RAY 
TUITION  CHECK  INC 
TULMAN  MICHAEL  MARTIN 

TURNER  ANNABLE  ft  CO  INC/ 


80139644 
80139279 
80153513 
80125972 
80124767 
80138534 
80139471 

/MA/ 
80133572 

TX 
80142356    TURNER  CAPITAL 

MANAGEMENT  INC  /NY/ 
80151931    TURNER  MELVIN  DOUGLAS 
80132686    TURNER  MICHAEL  PAUL 
80130471    TURNER  ROBERT  BURYL 
80143450    TUROV  DANIEL  H /TN/ 
80148151    TUTTLEJACK 
801 33687    TUTTLE  WILUAM  ROGER 
80145834    TYLER  INTERNATIONAL 

HNANCE  INC 
80139298    TYSKEWICZ  JOSH^H  JOHN  /CT/ 
80154400    TYSON  LOYD  DALE 
80143378    UI  USA  INC  /NY/ 
801 29692    ULMER  CHARLES  THOMAS 

/MO/ 
80148337    ULRICH  HUMMRICH  ft 

MCDONOUGH  INC 
80129023    ULRYCH  MILOS 
80146639    ULTIVEST  GLOBAL  ADVISORS 

LTD  /NJ/ 
80140634     UMB  ASSET  MANAGEMENT 

LTD  /NY/ 
80124255    UNCAPfffiR  ASSCOATES  INC 
801394T8    UNDERHILL  ROLAND  DENTON 
80127801    UNION  CAPITAL 

MANAGEMENT  CO 
801 301 88    UNITED  ASSET  MANAGEMENT 

INC 
80140799    UNITED  CAPITAL 

MANAGEMENT  INC  /CA/ 
80145396    UNITED  DANIELS  CASE 

ALLL\NCE  INC 
801 24491     UNITED  DANIELS  SECURITIES 

INC 
80136061     UNITED  METHODIST 

FOUNDATION  O/T  BALTI  WASH 

CONFERENCE 
80138603    UNITED  REALTY  ADVISORS 

INC 
80148967 

INC 
80128792 

CORP 
80141888    UNITED  STATES  CAPITAL 

CORP/IL/ 
80119077    UNITED  STATES  RNANQAL 

SERVICES  CORP 
80146954    UNIVERSAL  nNANQAL 

PLANNING  CONSULTANTS  INC 
80150417    UNIVERSAL  MODELS  ft 

ACTORS  INC 
80105864    UNIVERSITY  APPLIED 

MANAGEMENT  CONSULTANTS  CORP 
80118166    UNIVERSITY  BUSINESS 

SERVICES 
80148334     UNIVERSITY  CAPITAL 

MANAGEMENT 
80118793    UNUSTED  MARKET  SERVICE 

CORP 
80129675 
80132274 
80147315 
80142250 

nu 

80122051 


UNITED  SECURITIES  GROUP 
UNITED  STATE  RNANQAL 


UNTERHALTER  MARC  KYALL 
UR  FINANCIAL  INC 
URANGA  VICTOR  MANUEL 
URBAN  REALTY  ADVISORS  INC 

URBONAS  ALGIE  JOHN 


80136542    URQUIJO  PATRIMONIOS 

SOCIEDAD  GESTORA  DE  CARTERAS  S 
A 
80136714     US  SELECT  MANAGEMENT  INC 
80150846    US  STRATEGIES  INVESTMENT 

CORP 
80124957    USA  MONEY  NEWSLETTER 
80142183    USAFFINITY  ADVISORS 

LIMITED  PARTNERSHIP 
80139133     UTCHEL  JOSEPH  JAMES 
80146813    VADAS  ANDRE  GABRIEL 

ALEXANDER 
801 26073     VALE  JACK  ROYE 
801 52505    VALENTINE  JAMES  ROBERT  IV 
80127335     VALENTINO  GARY  J 
80142248    VALLAIR  ROBERT  WAYNE  /TX/ 
80136740    VALLEY  ESTATE  PLANNERS 

LTD 
80151192    VALLEY  FORGE  COMMEROAL 

MORTGAGE  ADVISORS  INC 
80147329    VALLEY  GROUP  RNANQAL 

SERVICES  INC 
80139761     VALU  SECURITIES  INC 
80149879    VALUEQUEST  CHINA  LTD 
80143532     VAN  BUREN  GEORGE  WARREN 

/HI/ 
80137850    VAN  CLEEF  JORDAN  ft  WOOD 

WESTING 
80130207    VAN  DEVENTER  EDW/UU)  L  JR 
80142355    VAN  METER  PAUL  ALLEN /TX/ 
80131506    VAN  PEEBLES  ADVISORS  INC 
80143647     VAN  SICKLE  RANDALL  DAVID 

/MA/ 
8014001 8    VAN  SLOTEN  CAMDON  TROY 
80142351     VANDERHAAR  FINANQAL 

PLANNING  INC 
80132519    VANDERMEID  TIMOTHY 

L£STER 
80130865    VANDERPOLAJ 

MANAGEMENT  BV 
80138742    VANGUARD  FINANQAL  CORP 
80121599    VANLEUVEN  BRUCE  CLARKE 
80128312    VANNUOCl  PETER 
80151731     VANSON  DENNIS 
80125391    VANSON  PETER 
80135023    VANTRESS  FLORENCE 

EUZABETH  /CA/ 
80136370    VAQUERO  INVESTMENT 

MANAGEMENT  CO 
80135897     VARDAMAN  VIRGINL\ 

BRADLEY 
80153027     VARMA  SANDEEP 
80140743    VASCONCELLOS  JOSEPH 

CESAR  /CA/ 
80135955    VAUGHAN  ft  CO  SECURITIES 

INC 
80125716    VAUGHAN  JAMES  ALLEN 
801 3 1 095    VC  MANAGEMENT  OF  OONN 

INC/CT/ 
80148279    VCK  CAPITAL  ADVISORS  LTD 
80129559    VECTOR  FIN ANCL\L  SERVICES 
801 391 94    VECTOR  VEST  MANAGEMENT 

ASSOQATES  INC 
80116302    VELMER  WILLIAM  /GRAHAM 
80149824    VENTUNELU  PETER  PAUL 
80143772    VENTURE  RESOURCES  INC- 

/NH/ 
80105069    VENTURE  SECURITIES  CORP 
80143346     VERBECK  XAVIER  H 
80122234    VERIBANCINC 
80144829    VERONA  GROUP  INC 
80149459     VICKERS  HENRY  ALONZO  JR         • 
80134319    VICTOR  ARTHUR  BARRY 
80146335    VIENO  MARK  JOHN  II  /VA/ 
801 28603     VIGILANT  ADVISORS  INC 
80136419    VILNER  ENTERPRISES  INC 
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801 29836     VINCENT  JOSEPH  CURRO 
80144936    VIP  INSURANCE  AGENCY  INC 
80141 142     VISION  CAPITAL  INC 
80139299     VISION  CAPITAL 
MANAGEMENT  INC  /OH/ 
80109828    VISTA  MANAGEMENT  CO  INC 
VIVELO  ROBERT  F 
VLAHAKIS  EDWARD 
VON  WIENKEN  UWE  GERALD 
VONSUSKIL  HOWARD  JR 
VOYAGER  INVESTMENTS  INC 
VS  INVESTMENTS  /HI/ 
W&D  EQUITIES  CORP 
WACH  FINANCIAL  PLANNING 


80115078 
80113940 
80148633 
80118784 
80147159 
80123751 
80127851 
80139430 

INC 
80141424 
80135886 


WAGNER  CAPITAL  INC 
WAGNER  MARC  S  FINANCIAL 
SERVICES  LTD 
80150907     WAGNER  STEPHEN  HANS 
WAGONER  ERIC  VERNE 
WAHL  MICHAEL  THOMAS 
WAIGHT  JOHN  F 
WAIS  ERIC  JOHN 
WALD  HARVEY  SEYMOUR 
WALDNER  INVESTMENT 
ADVISORS  INC 
80132607     WALGENBACH  CHARLES 

JAMES 
80151215     WALKER  GREGORY  STEPHEN 
WALKER  PETER  CRAWFORD 
WALKER  WRIGHT  LORENZO 
WALKUP  WILUAM  BASKIN 
WALL  STREET  SMALL  CAP 
REPORT  INC 
80142892    WALL  STREET  STRATEGIES 

/NY/ 
801 25308    WALL  STREET  STRATEGIES 

INC  /GA/ 
80138539     WALLACE  ANTHONY 

INVESTMENT  MANAGEMENT  INC 
80144633     WALLACE  JOHN  MACK 
80151553     WALLACE  TERRY 
80126004     WALLACE  WELCH  & 

WILLINGHAM  INC 
80141556     WALLACE  WENE«LL  WILLIAM 
WALLACE  WILLIAM  ROBERT 
WALLENTINE  FRANK  DEAN 
WALLER  DAVE 
WALLIN  IRA  MYLES 
WALLSTREET  MONEY  MGRS 


80133374 
80128096 
80119694 
80139798 
80133858 
80139685 


80152079 
80147775 
80141967 
80152889 


80139451 
80126015 
80132088 
80123223 
80148578 

INC 
80124277 
80149270 
80149454 
80145164 
80142760 
80123907 
80147653 
80143222 
80127008 
80138626 
80152953 
80135505 
80134951 
80150301 
80143816 
80144619 


WALSH  &  HINCKLEY  CO 
WALSH  JOHN  MARSHALL  /FL/ 
WALSH  JOHN  RICHARD 
WALSH  KENNETH  E  CPA  PC 
WALSH  M  D  &  CO 
WALSH  ROBERT  F  INC 
WALSH  WILLIAM  JOHN 
WALSINGHAM  LTD 
WALTER  WILLIAM  STEPHEN 
WALTERS  GEORGE  WILLIAM 
WALTERS  RONALD  JOSEPH 
WALTERS  SCOTT  GEORGE 
WANEK  CHRISTL\N  LOUIS 
WANG  STEVEN  KRIS 
WARD  GARY  STEVEN  /CO/ 
WARE  &  PARSONS  FINANCIAL 
GROUP 
801^4237     WARE  JOHN  PATRICK  JR 
80136517     WARE  RAYMOND  RANDOLPH 
80125458     WARNER  GROUP  INC 
80131691     WARNER  INVESTMENT 

ADVISORS  INC 
80115070     WARREN  PATRICIA 

ARMSTRONG 
80130912     WASHINGTON  FINANCIAL 
GROUP  INC 


80149056     WASHINGTON  HACKETT  CO 

80148664     WASHINGTON  STEPHEN 
THORNTON 

80144571     WATCHMAN  FINANCIAL 
ADVISORS  INC  /MD/ 

80140826     WATER  CAPITAL  CORP /CT/ 

WATERS  ROBERT  BALLARD  JR 
WATKINS  JAMES  MICHAEL  JR 
WATSON  ROBERT  JOHN 
WATSON  THOMAS  JOSEPH 
WATTS  CARL  ANTONI  KEITH 


80151530 
80144882 
80125964 
80151551 
80130521 

JAIME 
80129889 
80144297 
80152891 
80147443 
80133335 
80152160 


WATTS  CARL  AUGUSTUS 
WATTS  PAUL  DAVID 
WAY  JUSTIN  EDWARD 
WCF  &  ASSOCIATES/CA/ 
WEALTH  DYNAMICS  INC 
WEALTH  SMART  PLANNING  & 
INVESTMENT  MGMT  CO 

801 36596    WEATHERALL  GREEN  &  SMITH 
INC 

80132789 

80127297 
CORP 

80122943 

80147483 

80152588 


WEATHERLY  CAPITAL  CORP 
WEAVER  ACCOUNTANCY 


WEAVER  DAVID  EDWARD 
WEAVER  SCOTT  CLINTON  SR 
WEB  INVESTMENT 
MANAGEMENT  INC 
80147794     WEBB  DAVID  STAUFFER 
WEBBER  HAROLD  KENT 
WEBER  FRED  RAYMOND 
WEBER  JEFFREY  L 
WEDECK  ANDREW  S 
WEDGEWOOD  EQUITIES  INC 


80144370 
80119095 
80147275 
80136365 
80139939 

/GA/ 
80135304 
80145537 
80113814 
80134137 
80127475 
80143613 
80144990 
80127217 
80131470 

/WV/ 
80127504 
80150995 
80147847 
80147780 
80147408 


WEDREN  GERALD  ERWIN 
WEDREN  GERALD  ERWIN  /DC/ 
WEED  ANTHONY  J  ADVISORY 
WEED  DONALD  EVERETT 
WEEDEN  JAMES  DENNIS 
WEEKS  HERMAN 
WEGLEY  ROBERT  M  JR 
WEHRLY  JAMES  DOUGLAS 
WEIDLICH  &  ASSOQATES  INC 


WEIDNER  FREDERIC  CLINTON 
WEINBERG  GREGG  SCOTT 
WEINBERG  JERROLD  NORMAN 
WEINBERGER  SAMUEL 
WEINBLATT  SUSAN 
SCHECHTER 
80143603     WEINMANN  DENNIS  TODD 

/TX/ 
80143304 
80145123 
/OH/ 
80147849 
80124624 


WEINSTEIN  GREGORY  DANA 
WEINSTEIN  RICHARD  ARTHUR 


WEINSTOCK  RONALD  H 
WEISER  FINANCIAL  PLANNING 
SERVICES  INC 
80141309    WEISSBERG  MICHAEL  J /NY/ 
80150224     WEISSBERGER  ALAN 

JONATHAN 
80123075     WEiTZBERG  FRED  ALAN 
WEITZEL  DAVID  HAROLD 
WEIUM  PAUL  NATHAN 
WELCH  ANTHONY  SAMUEL 
WELCH  CLARENCE  ALBERT 
WELCH  DAVID  CHARLES 
WELCH  DAVID  HINSON 
WELCH  RICHARD  LAWRENCE 
WELCH  W  &  ASSOCIATES 
WELCH  W  KEY  PROFESSIONAL 


80113519 
80139402 
80150115 
80148387 
80147736 
80128482 
80130500 
80132718 
80134626 
CORP 
80141559 
80137262 
80116668 


80147313 

INC 
80127214 

INC 
80142442 
80119047 
CORP 
80141884 
80126148 


WBLLSPRING  INVESTMENTS 

WELSH  CAPITAL  PLANNING 

WENDEL  STEPHEN  CHARLES 
WBNSLEY  MANAGEMENT 


WBRTZ  MARJORIE  D  INC 
WBSSMILLER  ROBERT  JAMES 
WBST  ROBERT  LEWIS  /OH/ 
WBST  SHAW  INSTITUTE  INC 


WBRBLE  PHILIP  CH/VRLES  /NY/ 
WBRNER  BERUS  PAUL 

LEFEVRE  l<  CALLICOTT  INC 
80154148    WERNER  FINANCIAL  GROUP 

INC  /CA/ 
80145474     WBRNER  HOWARD  STEVEN 

/NY/ 
80147908 
80125353 
80137255 
80119442 

ADV 
80144054    WESTCHESTER  HNANCIAL 

ASSOCIATES  INC 
801 361 2  7    WESTERGAARD  RESEARCH  & 

PUBLISHING  CORP 
80120000    WESTERN  CAPITAL 

MANAGEMENT  CORP 
80143731     WESTERN  PENSION  SERVICE 

CORP 
80149172     WESTERN  RESERVE 

INVESTMENT  CO  LTD 
80140954     WESTERN  RIM  INVESTMENT 

ADVISORS  INC 
801 50591     WESTFALL  WADE  HAMITON 
80131322     WBSTHAGEN  &  WESTHAGEN 

INC 
80115013     WESTIN  CAPITAL 

MANAGEMENT  INC 
80148130    WBSTMARC  MANAGEMENT 

INC 
80146561 

/OR/ 
80125288 
80152044 
80118650 
80136210 
80145161 


WESTMARK  SECURITIES  INC 


WELCH  WILLIAM  JOSEPH 
WELLS  EARLES  LEIGHTON 
WELLS  REYNOLD  WILLIAM 


WESTMORELAND  LARRY 
WESTWOOD  VENTURES  LTD 
WETZEL  FRED  JR 
WF  ADVISORS  INC 
WHARF  FINANCL\L 
ENTERPRISES  LTD 

80132564     WHEELER  DANIEL  MARK /CA/ 

80123934     WHEELER  JOHN  H 

80144973     WHEELER  STEVEN  ALLEN  /KY/ 

80153558    WHELAN  &  GRATNY  CAPITAL 
GROUP  LLC 

80148204     WHIPPLE  JOSEPH  EDWARD  SR 
WHISTLER  LEHMAN  P 
WHITAKER  CHARLES  J  /OH 
WHITE  CRAIG  ANDREW 
WHITE  ERICKSON  & 
ASSOCIATES 

80152230    WHITE  GERALD  LAWRENCE 
WHITE  JOE  O  /CA/ 
WHITE  LEO  E  /NJ/ 
WHITE  RICHARD  DUANE  /NC/ 
WHITE  ROBERT  WAYNE 
WHITE  TERRY  WAYNE 
WHITELAW  ASSET 
CONSULTING  CO 

80123375     WHITFIELD  J  CHARLES 

80124730     WHITFIELD  SCOTT 
INVESTMENT  ADVISORY  CO 

80140157     WHITING  GROUP  INC 
WHITMORE  MAX  EARL 
WHITTAKER  HOMER  CHARLES 
WHITTAKER  RUSSELL  LEROY 
WHITTINGTON  WILLIAM 
WORTH 

80139845     WHITTLE  LINDA  LOU  /lA/ 

80127602     WHITTLESEY  STANLEY 


80123588 
80148400 
80139961 
80152886 


80119371 
80118340 
80142274 
80125242 
80135702 
80143178 


80116914 
80111546 
80129163 
80128623 
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80116928 
80133633 

INC 
80124119 
80123892 
80132703 


WHITWELL  OMER  DWIGHT 
WHOLEHAN  &  ASSOCIATES 


WICK  PATRICK  ANTHONY 
WICKERS  ALONZO  B 
WIEDERMAN  ARTHUR 
STEWART 
80125967    WIERE  ENTERPRISES  INC 
WIGGINS  ROBERT  GLENN 
WIGHT  CHRISTOPHER  SCOTT 
WIGHT  FINANQAL  CONCEPTS 


80109688 
80139921 
80127353 
CORP 
8013597Z 
80136739 


WILBER  ROBERT  BRIAN 
WILCOX  INVESTMENT 

ADVISORS  INC 
80123845    WILDSTEIN  STEVEN  EDWARD 
80116266    WILE  THOMAS  FREDERICK 
80139820    WILEY  CHARLES  INC  /TX/ 
80154401    WILEY  PAUL  JR 
80148981     WILKBNS  KENT  EUGENE 
80123471     WILKERSON  WILLL\M 

LANKFORD 
801 33693    WILKINS  PATRICK  LAWRENCE 
801 37192    WILKINSON  DANIEL  FRANQS 
80125352    WILLL\MS  ALBERT  GEC»GE 
80148277    WILLIAMS  ALEXANDER 

BERNARD  JR 
80119689    WILLL\MS  ARTHUR  LYNCH  JR 
80137644     WILLL^MS  ASSOCIATES  k 

COMPANIES  INC 
80144235    WILLL\MS  BRADLEY  BRUCE 
80146475    WILLL\MS  DAVID  MERIL /NY/ 
80151883    WILUAMS  DENNIS  TODD 
80132086    WILLL\MS  JACK  OLIVER 
80126626    WILLL\MS  JEANETTE  R 
80128886    WILLIAMS  JEFFREY  SCOTT 
80104675    WILLL\MS  JOHN  MINORS 
80131120    W1LLL\MS  KELVIN  DOUGLAS 
80128443    WILLL\MS  KUEBELBECK  & 

ASSCOATES  INC 
80136661     WILUAMS  LARRY  DEDRICK 
80126974     WILLL\MS  UNDA  ANNE 
80150716    WILLL\MS  MICHAEL 

CHRISTOPHER 
80133582    WILLL\MS  PATRICK  BENNIKE 
80143221     WILUAMS  PAUL  CUFTON 
80129464    WILLL\MS  ROBERTA 

ANDERSON 
80136696    WILLL\MS  TERRY  RAY 
80148663    WILLIAMS  VINCENT  It  CO 
80154499    WILLL\MSON  PAUL  ALLEN 
80143194    WILLL\MSON  STEPHEN  ALAN 
80133506    WILLMAN  MARK  ALAN  / 
80138274    WILLMAN  MARK  ALAN  /MD/ 
80146379    WILLMAX  CAPITAL  INC 
80154451     WILLOUGHBY  ANTHONY 

CLARK 
80136300    WILLSEY  ALAN  DOUGLAS 
WILME  SCOTT  STEPHAN 
WILSCW  &  ASSOCL\TES  INC 


80151805 
80139302 

/NY/ 
80151426 
80129530 
80126555 
80113894 
80133426 
80152566 
80149230 
80130984 
80114324 
80102573 
80138287 

INC 
80112521 
80146264 


WILSON  ANTHONY  LAMONT 
WILSON  CHARLES  DENNY 
WILSON  JAMES  XAVIER 
WILSON  JOHN  VICTOR  JR 
WILSON  KATHERINE  ELAINE 
WILSON  KEATHEN  AL 
WILSON  PHILIP  SCOTT 
WILSON  PHILIP  SERVIS 
WILSON  WOODROW 
WILT  GLENN  AUDUBON  JR 
WINDMERE  REALTY  ADVISORS 

WINDSOR  S  F  CO 
WINDWARD  ASSET 


80126359    WINELANDER  ROGER  WILLL\M 
80145657    WINFIELD  WILLIAM  NELSON 
80120245     WINFREY  JOE  CRAWFORD 
80134146    WINGFIELD  CHARLES  MILTON 
80153055    WINSTON  LENNON  HOLDINGS 

CORP  INC 
80153310    WINT  GARY  E  LLC 
80135042    WINTON  JOHN  R  & 

ASSOCL\TES  MICHIGAN  INC 
80137342    WIRTH  ISABELLE  EILEEN 
WIS  INC 

WISDOM  JOHN  CHARLES 
WISE  nNANCL\L  SERVICES 


80149766 
80125504 
80153691 

CORP 
80128391 
80141649 

/IN/ 
80142946 
80123941 


WISEMAN  BRUCE  DOUGLAS 
WITKOWSKl  MICHAEL  JAMES 


WJG  CONSULTING  INC  /NY/ 
WOLF  &  ROSHER  FINANCL\L 
SERVICES 

80129397    WOLF  FRANQS  JOHN  JR 
WOLF  ROBERT  HAROLD 
WOLFE  ISABEL  JO  KIT  AY 
WOLFF  MICHAEL  BARRY/CA 
WOLFF  ROBERT  LUNDY 
WOLFSON  NATHAN  CHARLES 
WOLFSON  SUZANNE  LEE  /CAJ 
WOLL  JAMES  THOMAS 
WOLLERMAN  EDWARD 
GUSTAVE 

80141630    WOLMAN  JEFFREY  CHARLES 
LLOYD 

80131078    WOLTERS  LEWIS  EDWIN 
WOMACK  MARK  ANDREW 
WONG  GARY  CORBETT 
WONG  MATTHEW  YUN 
WOO  WALTER  WING  /MD/ 
WOOD  DAVID  LYMAN  JR 
WOOD  JOHN  EDMUND 
FITZGERALD  JR 

80143901     WOODALL  NICK  DON  /TX/ 

80132949    WOODBURY  R  F  INVESTMENT 
CORP 

80143237 

JR 
80134083 
80145538 
80122123 
80149228 


80129971 
80131034 
80133295 
80152403 
80151279 
80136595 
80121977 
80134085 


80145448 
80137991 
80145585 
80134823 
80135161 
80134739 


WOODCOCK  BRUCE  FREMONT 


MANAGEMENT  INC  /NJ/ 


WOODLAND  INVESTMENT  CO 
WOODS  GROUP  INC 
WOODS  THEOPHILOUS  HENRY 
WOODSDALE  CAPITAL 

PARTNERS  INC 
80140756     WOODSHIRE  CAPITAL 

MANAGEMENT  INC 
80123135    WOODSIDE  BETH  WRIGHT /SC/ 
80142075    WOOSHIN  INVESTMENT 

MANAGEMENT  CO  LTD 
801 30964     WORCESTER  JOHN  PHILUP  JR 
80139573    WORDEN  FRANK  NEWELL  /VA/ 
80122350    WORDWAY  PLANNING  CORP 
80148469    WORLD  CAPITAL  ADVISORS 

CORP 
80154427    WORLDWIDE  HNANCL^L 

MANAGEMENT  GROUP  LLC 
80151550     WORTH  CAPITAL 

MANAGEMENT  LLC 
80143439     WOUTERS  WILLY  RENE 

ELISABETH 
801 38293    WP  SECURITIES  INC 
801 38356    WRIGHT  CHRISTEL  MESTNIK 
80142143    WRIGHT  CYNTHL\  ROSEMAN 

PHD/TX/ 
801 24495    WRIGHT  DUGLAS  EVANS 
80151613     WRIGHT  JAMES  EDWARD 
80137795     WRIGHT  JEFFREY  LEE 
80142541     WRIGHT  JOHN  WINGO 
80132275    WRITERS  &  RESEARCH  INC 
80140671     WURTZ  MARK  THOMAS 


80140321     WYCKOFF  SYSTEMS 

TECHNOLOGY  INC  /NJ/ 
80146282     WYCOFF  CAPITAL 

MANAGEMENT  LLC  /OK/ 
80139697    WYMAC  CAPITAL  INC 
80145790    XPONENT  HOLDINGS  LTD  /MI/ 
80144060    YACHAN  GEORGE  U /NC/ 
80141085    YACHECHAK  KENNETH  /MT/ 
80123350    YAEGER  SECURITIES  INC 
80147382     YAGALLA  MARK 
80126242     YAGLE  VERA  ANN 
80146178    YAMAICHI  INTERNATIONAL 

AMERICA  INC/NY/ 
80137526     YANG  YUN  FANG 
80142117    YANOSKY  D/VNIEL  JEROME 

/GA/ 
80138985     YARMOUTH  GROUP  UK  LTD 
80129314     YEE  PHILLIPS  ASSOCIATES  INC 
80135538    YORK  INVESTMENT 

MANAGEMENT 
801 52973    YORK  MITCHELL  PAUL 
80147029    YORKSHIRE  INVESTMENT 

COUNSEL  INC 
801 29814    YOUENS  VANCE  GEORGE 
80144779    YOUNG  ASSET  ADVISER  INC 
80145439     YOUNG  CHAUNCY  CFP /NY/ 
801 361 24    YOUNG  DEAN  WILLIAM 
80123681     YOUNG  KENNETH  WILLLVM 
801 2 1 02  7    YOUNG  STEPHEN  CASSIN 
80116342     YOUNG  STUART  WESLEY 
80150741     YOUNGER  PATRICK  TIMOTHY 
80111141     YOUNKIN  WILLL\M  MICHAEL 
80137872     YOUSEM  JOSEPH  L  CO  INC 
80135763    YUNG  DAVID  KWOK 
80128138     YUNKER  nNANCL\L 

MANAGEMENT 
80136204    ZABETL^N  MANSOUR 
80105077     ZABRONSKY  ALAN  /NY/ 
80131236    ZALE  JOHN  HENRY 
80152229    ZALL  MILTON 
80140529    ZAMMIELLO  ROBERT 

CHARLES  SR  /PA/ 
801491 73     ZAMPERINI  MARK  EDWARD 
8014201 3    ZANETTE  ANTHONY  FRANQS 
80138879    ZB  SECURITIES  CORP 
80149951     ZEBA  CAPITAL  INC 
80152496    ZEPHYR  INVESTMENT 

MANAGEMENT  INC 
80142933     ZETSCH  KURT  JOHANN  UI /CA/ 
ZHANG  BILL 
ZIEGER  ALFRED  RODNEY 
ZIMMERMAN  DRAKE  H 
ZIMMERMAN  THOMAS  EARL 
ZINDEL  Z  CORP 
ZINm  STEPHEN  PAUL 
ZINSSER  AUGUST  01 
ZIOBRON  EUGENE  GERARD 
ZrrSMAN  JAMES  ARTHUR 
ZOE  nNANCL\L  GROUP  INC 
ZOELLER  &  ASSOOATES  SC 


80153169 
80126901 
80124490 
80149466 
80133065 
80116494 
80140386 
80121598 
80144879 
80153670 
80136985 

/WI/ 
80144041 

/AZ/ 
80131530 


ZUKERMAN  GERALD  JULES 
ZWOLINSKI  RAYMOND  JOSEPH 


[FR  Doc.  98-6431  Filed  3-12-98;  8:45  am) 
nujNG  CODE  ana-oi-p 


SECURITIES  AND  EXCHANGE 
CCMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CUATION  OF  PREVIOUS 
ANNOUNCEMENT:  (63  FR  10960.  March  5. 
1998] 
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STATUS:  Closed  Meeting. 

place:  450  Fifth  Street,  N.W.. 

Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  March  5, 

1998. 

CHANGE  IN  THE  MEETING:  Cancellation  of 

Meeting. 

The  closed  meeting  scheduled  for 
Tuesday,  March  10. 1998,  following  the 
10:00  a.m.  open  meeting,  has  been 
cancelled. 

At  times,  changes  in  Commission 
priorities  require  aherations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  ot  the  Secretary  (202)  942- 
7070. 

Dated:  March  10,  199B. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  98-6594  Filed  3-10-96;  4:41  pm] 
BILUNO  OOOE  WIO-OI-M 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34-39728;  File  No.  SR-CBOE- 
M-02] 

Setf-Reguiatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  to  Limit  the  Nunitjer  of 
Consecutive  Terms  That  May  Be 
Served  by  the  Chairman  of  the 
Executive  Committee 

March  6,  1998. 

I.  Introduction 

On  January  16,  1998.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder,*  proposed  rule 
change  to  amend  Section  8.1(a)  of  the 
CBOE  Constitution  to  Hmit  the  number 
of  consecutive  terms  served  by  the 
Chairman  of  the  Executive  Committee. 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  February  3, 1998.^  No 
comments  were  received  regarding  the 
proposal.  This  order  approves  the 
proposal. 

IL  Description  of  the  Proposal 

Presently,  the  Chairman  of  the 
Executive  Committee  ("Chairman")  is 


elected  to  a  one-year  term  and  may 
serve  an  unlimited  number  of 
consecutive  terms.  Under  the  proposed 
rule  change,  an  amendment  to  Section 
8.1  of  the  CBOE  Constitution,  the 
Chairman  could  serve  consecutively  a 
maximum  of  three  one-year  terms.  For 
purposes  of  this  limit,  a  combination  of 
at  least  six  months  of  a  one-year  term 
plus  the  next  two  one-year  terms  is 
considered  to  be  three  consecutive  one- 
year  terms.  After  an  individual  has  been 
out  of  office  for  at  least  six  months,  that 
individual  again  becomes  eligible  to 
serve  as  Chairman. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  6  of  the  Act.  In  particular,  the 
CommissicHi  believes  the  proposal  is 
consistent  with  Section  6Cb)(3)  of  the 
Act.*  Section  6(b)(3)  requires,  among 
other  things,  that  the  rules  of  the 
exchange  assure  a  fair  representation  of 
its  members  in  the  administration  of  its 
affairs.  By  limiting  the  number  of 
consecutive  terms  a  person  may  serve  as 
Chairman,  the  proposal  should  help  to 
ensure  that  a  broader  range  of 
individuals  serve  in  that  position.  As  a 
result,  the  proposal  creates  the 
opportunity  for  a  broader  cross  section 
of  market  participants  to  be  involved  in 
the  administration  of  the  Exchange. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.*  that  the 
proposed  i\ile  change  {SR-CB0E-9&- 
02)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  98-6526  Filed  3-12-98;  8:45  am) 
BILLING  cooe  mo-oi-M 


'  15  U.S.C  7B»(b)(l). 
'  17  CFR  240.19b-4. 

-■  Securities  Exchange  Act  Release  No.  39SSS 
(January  27.  1998).  63  FR  5584. 


••  15  U.S.C.  78f(b)(3).  In  approving  this  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(fi. 

» 15  U.S.C.  78s(b)(2). 

•■  17  CFR  2P0.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMiSSiON 

[Release  No.  34-^9731;  File  No.  SR-NASD- 
9&-19] 

Self- Regulatory  Organization;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  imeriro  Forms  and  Public 
Disclosure  Program 

March  6, 1998. 

On  March  2, 1993,  the  NASD 
Regulation.  Inc.  ("NASDR")  filed  with 
the  Securities  end  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change,  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").»  and 
Rule  19B-4  thereunder.*  The  proposed 
rule  change  is  described  in  Items  1, 11, 
and  ni  below,  which  Items  have  been 
prepared  by  NASDR.  NASDR  has 
designated  this  proposal  as  one 
constituting  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
enforcement  of  an  existing  rule  under 
Section  19(b)(3){A)(i) '  of  the  Act,  which 
renders  the  proposal  effective  upon 
receipt  of  this  filing  by  the  Commission. 
The  Coirmiission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASDR  is  proposing  to  postpone  the 
effective  date  of  recently  approved 
amendments  to  NASD  Interpretive 
Material  8310-2  and  Forms  U-4  and  U- 
5. 

II.  Self-Regulatory  Organization's 
Statement  of  tfie  Puqx»e  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASDR  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  tliese  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASDR  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


'15  U.S.C  78s(b)(l). 
M7  CFR  240.l9b-4. 
'  15  U.S.C.  78sft>)(3)(A)(i). 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  diange  postpones 
the  eSsctive  date  of  the  amendments  set 
forth  in  SR-NASD-97-78  that  was 
approved  so  January  20, 1998.^  hi  that 
Release,  the  Commission  approved 
amendmentato  NASDR's  Public 
Disclosure  Program  {"PDP"],  as  set  foth 
HI  fatteipretive  Material  8310-2,  and 
anmdments  to  the  Forms  U-4  and  U- 
5.  These  amendments  were  to  beoooie 
efiective  aaYtbnary  17. 1908.' 
Between  January  20  and  Febiuary  17. 
1998.  member  firms  axpseemd  concern 
that  they  did  not  have  sufficiant  time  to 
diange  their  operatioDS  for  filing  the 
Faims  asd  fn>  educating  their 
employeea  as  to  chuBges  in  the  Fonns, 
andthec^are  requested  diat  the 
iapIeDMntatioB  of  the  Fobbbs  be  del«^ 
for  eeeoMBth.*  Because  tjbe  Faanis  ai^B 
dMigiie<i  to  piuvide  NAdbn  ytiSi 
infionnafion  that  wffl  be  used  aa  die 
basis  for  tibe  mo(yfic^en  to  the  FDR. 
IMSDIthas  detanauaeddiat  it  i» 
appreqpitete  to  Mmf  the  elEsctive  date 
'fcr.'fte  anendNMUts  to  iBterpretive 
MBtari«h8310-2  as  wefl 

2.  Slai^ttoiyBaaia- 
NASDR  beUeves  that  the  proyeeed 

nSe  diange  is  oeaaistBiAiiiiA  the 
pco^siaDs  ei  Sactdam  l»^t(bMft) '  of  dw 
Act  NASraLbeBevefrtfaat  dalay^^ 
eSscthre  date  otjiim  new  ndes-toaBsaie 
that  members  ase  provided  ^i«iA  a 
sufficient  amqiinf  of  tiMet»^han^ 
thiftr  apetttioBs-se  A«t^«mu^5-4  and 
U-5  Mvpropady  s«tenitted  will  not  be 
iaoomtiatent  MfiA  ttee.iaqitiraaMals. 


«  Sto  SaduilthMkchaBH  Act  KiL  M& 
SHBBiggr  2a.  itaHU  SSHtie42  Qnnavy  3 


.  No»  M6aS 

rzr.iesa). 
Smaho  S«niritt«»&(diaap  A<»  M.  No.  3aM2 

PtcauAw  11.  wnyta  m.  sarae  njni  ■■!»■  la. 

isa7).  IpmtUOf  aff^0wia%,  oB«h  irwIgiUfJ  bHU. 
tliat  poitkm  oiTAii  npoMd  iiiWcliai«»gMng  dM 
NASD  tlw«ptkMi  atriqnodfa^  to  •laclraiiic 
inqubiai  raqnwiiag  •^fdajBDHit  and  dbdplkiaiy 
hiiAoi^  of  its  iiiHiih«»  andJlwir  •Modatad 
parabns). 

•On  Fabfuary  17, 199S,  tbaNASDR  cubmittMl  a 
lattar  inioBaiingtha-Dhrisioii  tbat  it  was  chai^iiig 
tfaa  implaoaiitatiwi  data  of  tha  brtarim  Poms  U- 
4  and  U-5  from  Pihmary  17.  isse  to  Maidi  16, 
1998.  Sea  latter  bora  Aldan  S.  Adkint,  Ganenl 
Cowaal,  NASDRagnlation.  Inc.  to  KaAarina  A. 
England.  Aaaistant  Director.  Dtviaion  of  Market 
Regulation,  SEC,  dated  February  13. 1998. 

'  Section  ISAfbMS]  requires  that  the  rules  of  the 
Association  be  designed  to  prevent  fraudulent  and 
manipulatiTe  acts  and  practices,  to  remove 
impediments  to  and  porfect  the  mechanism  of  a  free 
and  open  market,  and  in  ganeial.  to  protect 
Investors  and  the  public  interest. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASDR  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Membas,  Participants,  or  Others 

Written  comments  were  neither 
solidted  nor  received. 

nLData 


The  foregoing  rxde  rhaage  has  became 
eSsctive  pursuuit  to  Secdoa 
19fbX3MAX4  of  the  Act  and 
subparapaph  (e)  of  Role  19b~4 
themtiadar  ■  ia  that  it  coBstitates  a 
stated  policy,  pncticav  or  interpratatian 
with  respect  to  the  meaning  rf  ma. 
existing  nde. 

At  any  time  wiAHB  60  d^  of  the 
fihng  ef  artde  diuifB.  dte  Cos^tlsaicm 
may  suomiaaify  abtejgate  Ae  nde  change 
tf  it  appears  te  tiwCo— riaaian  that 
sndk  actieB  isaecesaaay  ot  apj^opriite 
in  thepublic  intanftforthe  fml^ction 
ef  iftveston.  ar  odiarwise  jb  fctharance 
of  th&pfuiposes  eCthe  Act 

IV.  «i«lii  n^hiM  af  CSBBBala 

hiteraated  perSeu  afe  iaatted  to 
submit  mcriOaB  dat%  views,  avd 
«^gHHMw*»  coBortnitog  the  feiegoing. 
including  Ihftsrapoaed  nde  «Than|[B  is 
cODsistaat  trilk  dWtAct  Penonajnaldng 
writtSB  sBbBiiaaieBasiieBld  file  six 
copies  thsBBof  iwth  dl>e  ■fleuetary.. 
SecMiitiea  sad  ExoiteagB  QoBODBEbaies). 
450  Fiidi  Street.  NW..  Waaidlagton.  ELC 
26549.  Gepies  of -dto  suteisalaD.  afi 
subaeqitent  a^SBthBents.  aM  %nittan 
stataateate  with  reqpect  to  the  proposed 
rule  ch^^  that  are-fited  wiA  the 
CoBoadssiaB.  aad  all  wifttaa 
commiBucatieaa  rdating  to  fte 
pn^KMed  rule  change  between  the 
GommissioD  mkI  any  penon.  odier  than 
fliose  thai  mqr-be>witthdd  iron-  the 
public  in  accardaace  «ath  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  ccqiying  in 
the  CoBimissicMi's  PuUic  RefareBce 
Room.  Copies  of  such  filing  wiH  alsobe 
available  for  io^ectioD  and  copying  at 
the  prindpal  office  of  the  NASD.  All 
submissions  should  refisr  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  3, 1998. 


For  the  Caamussion,  by  the  DivisioD  of 
Market  Regulatiaa,  pursuant  to  dekgited 
authority.* 

Mar^rst  H.  McFariand, 
Deputy  Secretary. 
rPR  Doc  96-«525  Filed  3-12-98;  8:45  am] 
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OnToly  29, 1997.  NASDItegulatim, 
tec.  ("NASSBt"),  a  whoOy-owned 
aibaidiary  sfA»  National  Asaodadon 
of  Securitiea  Derien.  Inc  ("NAS)"  or 
"A^sodadoo'lL  sofaBiittedtD  the 


f 'SBCT'  ar  "CaaamiaaiaB'OeB  hrtiidf  of 
Oe  KAS&.  puisuaat  to  SeotiOB  tg(h}(}) 
of  Ihe  Seeaiities  &(duBge  ACT  of  UM 
("Aor^.^  and  ftrie  19b-4  thartaadar.'  a 
pjraneaedTBJe  rhange  to  adflft  Bear 
■iMsnjatiiig-fo  the  craadoB  of  an  eadar 
andtttraA  syatenr  C^Grder  Aucfit^^vd 
Syston"  or  "OATS").  Ott  Aagust  25. 
1M7.^»WA3BR  SMbnilted 
AHMBdan^t  Na  l  to  the  preposedmte 


The  paopoaed  rule  cfaajiga  Mfaa 
-piddiahed  for  comment-in  the  F( 


•  17  CFH  240.19b-«(e](l). 


•17  CFR  20a.3a-3(«Xl2). 

'l5US.C7arfhNH 

M7'CPK  24e.Mb-t. 

•'SeKLsMr  frees  Jeem  C  Coolay. 
Seoalaqr,  NASBR.  to  FethariM  A.  1 
Aariataot  Dliactar,.I)iviaisa  of  I 
("DMsign").  Onmrniiainn.  dated  At^tet  28.  iaa7 
rAaaaodDMOt  Na  l").  Inadditioa  to  prapesing 
technical  cooactians.  Aaaukaant  No.  t:  (I) 
■i^aMie  Ike  pnpeaai's  ddinitiaB  of  "acdw.**  (1) 
clarified  that  the  ptopioeed  reqiiiranianteofltale 
3llO(cKregardlng  raqoirad  books  and  raoocds) 
would  be  tamperary  and  oafy  <■  eSact  frtMS  January 
1. 1999.  to  ^my  31, 2000;  (3)  coofDras  the 
diacaeaioB  aactioa  to  the  laaguage  of  the  propoeed 
rale  regarding  eSictive  dates  ior  orden  etharthan 
alectroeic  ocdars;  and  (4)  notices  that  the  NASDR 
consulted  genarally  with  indnstiy  representativaa 
and  raceived-a  number  of  comment  letters.  The 
dianges  proposed  in  Amendmaat  NO.  1  ware 
incmporated  into  the  CooBnission's  notice  of  filing 
of  the  propoeel  prior  to  its  publicatiaa  in  the 
Fedaralr 


THE  PAPER  AND  INK  USED  IN  THE 

ORIGINAL  PUBLICATION  MAY  AFFECT  THE 

QUALITY  OF  THE  MICROFORM  EDITION 
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Register  on  September  5, 1997.*  The 
Commission  received  eighteen 
comments  on  the  proposal.'  On  October 
9, 1997,  the  NASDR  Bled  Amendment 
No.  2  to  the  proposed  rule  change.^  The 
NASDR  filed  Amendment  No.  3  to  the 
proposed  rule  change  on  October  29, 
1997.'  On  February  3. 1998,  the  NASDR 
filed  Amendment  No.  4  to  the  proposed 


*  See  Securities  Exchange  Act  ReleaM  No.  38090 
(August  28. 1997)  62  FR  47096. 

*  Sm  Letters  to  lonathan  G.  Katz.  Secretary. 
CooimiMion  from:  Edward  J.  )ohnsen,  Vice 
PiMident  and  Auinant  General  Counsel  and 
Christopher  R.  Franke.  Vice  President  and 
CompUaace  Managar.  ).P,  Morgan  Securities,  Inc. 
("(.P.  KkKflui").  datMl  Septeisber  25, 1097;  John  B. 
Moigan.  Director  of  Legal  and  Compliance,  Mabon 
Securities  Corp.  ("MalMn"),  dated  September  24. 
1907;  )ohn  A.  Goc.  Senior  Vice  President,  Equity 
Ttadliig,  Boaton  Institutional  Services  fBIS"). 
dated  Saptambar  19. 1997:  Steven  Alan  Bennett. 
Senior  Vice  President  and  General  Counsel,  Banc 
One  Corporation  ("Banc  One"),  dated  September 
26, 1097:  H.  Michael  Reeee,  Chief  Financial  Officer, 
HBK  Finance  LJ>.  ("HBK  Finance"),  dated 
Septenfaar  23. 1097:  Allen  |.  Thomas,  Vice 
Praeideat.  A.G.  Edwards  k  Sons,  Inc.  ("A.G. 
Edwards"),  dated  September  26, 1997;  Charles  R. 
Hood,  Senior  Vice  I>resident  and  General  Counsel. 
Instimt  Corporation  ("Instinet"),  dated  September 
26, 1997;  Broolca  Berstein.  Vice  President  and 
Counsel,  Morgan  Stanley  ft  Co.  Inc.  ("Morgan 
Stanlay").  dated  Septen^r  29. 1997;  fames  M. 
DaTis,  Managing  Director  of  Compliance,  The 
Franklin  TsmpMon  Ooup  ("I'ranklin  Templeton"). 
dated  Saptamber  26, 1007;  Richard  O.  Scritmer, 
Director  for  Regulation,  Salomon  Brothers,  Inc. 
("Salomon  Bros."),  dated  September  30. 1997; 
Timothy  F.  McCarthy,  Charles  Schwab  k  Co.,  Inc. 
("Schwab"),  dated  September  30, 1007;  Bernard  L. 
Madott  Chair,  OATS  Ad  Hoc  Committee.  Securities 
Industry  Association  ("SIA").  dated  October  6. 
1907;  Jamas  R.  Onris,  Senior  Vice  President  and 
Director  of  Operations,  Advest,  Inc.  ("Advest"), 
dated  October  7m  1907;  fohn  M.  Ivan,  Managing 
Director  Compliance,  Wheat  First  Butcher  Singer 
("Wheat  First"),  dated  October  10, 1997;  Robert  B. 
Sloan.  Partner,  Director/Information  Services,  J.C. 
Bradford  k  Co.  (").C  Bradford"),  dated  October  8, 
1097;  |ohn ).  Sanden,  Jr.,  I>rincipal,  BancAmerica 
Robertson  Steptiens  ("BancAmerica"),  dated 
October  6. 1997;  Kathryn  G.  Casparian,  Director  of 
Regulatory  Affairs,  Oppenheimer  ft  Co.,  Inc. 
COppenheimer"),  dated  October  IS,  1997;  and 
IhAiert  E.  Maine.  First  Vice  President,  Merrill  Lynch 
("Manlll  Lynch"),  dated  October  17. 1997.  Two 
additional  letters  ware  forwarded  to  the 
Commission  subsequent  to  the  close  of  the 
comment  period.  These  consist  of  a  letter  from 
Barnard  L.  Madoff.  Chair,  OATS  Ad  Hoc 
Committee.  SIA.  to  Richard  G.  Ketchum.  Executive 
Vice  Pieridant  and  Chief  Operating  OfRoer,  NASD, 
dated  December  3, 1907  and  a  letter  to  James  M. 
Cai^no,  Senior  Vice  I>re«ident,  Market 
RsgHlation.  NASDR.  from  Charles  R.  Hood,  Senior 
Vice  Praaidant  and  General  Counsel,  Instine,  date 
November  2S.  1097. 

*  Sm  Letter  from  John  M  Ramsay,  Deputy 
General  CouBaal,  NASDR,  to  Katherlne  A.  England, 
Assistant  Director,  Division  Commission,  dated 
October  7, 1997  ("Amendment  No.  2").  In 
Amendment  No.  2.  the  NASDR  consent  to  an 
axtension  of  the  time  periods  specified  in  Section 
lf(bN2)oftheAct. 

'  See  Letter  from  Joan  C.  Conley,  Corporate 
Secretary,  NASDR.  to  Katherine  A.  England. 
Division,  Commission,  dated  October  28. 1997 
("Amendment  No.  3").  In  Amendment  No.  3,  the 
NASDR  proposes  to  modify  the  numbering  of  the 
text  of  the  proposed  rules  from  6900  through  6970 
to  6950  throu^  6957. 


rule  change.8  The  NASDR  filed 
Amendment  No.  5  to  the  proposed  rule 
change  on  February  11, 1998.^  On 
March  5, 1998,  the  NASDR  filed 
Amendment  No.  6  to  the  proposed  rule 
change.'*  This  order  approves  the 
proposed  rule  change  and  Amendment 
No.  1.  In  addition,  the  Commission  is 
publishiog  this  notice  to  solicit 
comments  on  Amendment  Nos.  2,3,4, 
5,  and  6  to  the  proposed  rule  change 
and  is  simultaneously  approving  those 
amendments  on  an  accelerated  basis. 

n.  Background 

OATS  is  intended  to  fulfill  one  of  the 
imdertakings  contained  in  the  order 
issued  by  the  SEC  relating  to  the 
settlement  of  an  enforcement  action 
against  the  NASD  for  failure  to 
adequately  enforce  its  rules. '^  Pursuant 
to  the  SEC  Order,  the  Association  agreed 
to  design  and  implement  by  August  8, 
1998  (or  as  specified  by  further  order  of 
the  Commission)  an  order  audit  trail 
sufficient  to  enable  the  Association  to 
reconstnlct  markets  promptly,  conduct 


■  See  Letter  from  Mary  N.  Revell,  Associate 
General  Counsel,  NASDR.  to  Howard  Kramer, 
Associate  Director,  Division.  Commission,  dated 
February  3, 1998  ("Amendment  No.  4").  In 
Amendment  No.  4,  the  NASDR  proposes  to  amend 
the  proposal  to,  among  other  things:  (1)  modify  the 
sp>eciricatioDs  for  electron  orders  to  conform  to  the 
industry  standard  of  an  eight  character  order 
identifier  and  to  delete  the  requirement  to  pass  the 
order  origination  date:  (2)  extend  the  phase-in  of  the 
OATS  implementation  schedule,  as  discussed  in 
section  III.B.  below;  (3)  revise  the  definition  of  the 
term  "electionic  order,"  (4)  define  the  terms 
"Electronic Communication  Network"  and  "manual 
order,"  (5)  clarify  the  treatment  of  bunched  orders; 
(6)  revise  the  test  of  proposed  Rule  69S4  to 
separately  address  four  different  order  transmittal 
scenarios;  (7)  limit  the  reporting  requirements  of 
ECNs;  and  (B)  make  technical  corrections. 

*See  Letter  from  Mary  N.  Revell,  Associate 
General  Counsel,  NASDR.  to  Howard  Kramer, 
Associate  Director,  Division.  Commission,  dated 
February  11, 1998  ("Amendment  No.  S").  In 
Amendment  No.  5,  the  NASDR  proposes  to  amend 
the  text  of  {Toposed  Rule  69S4(c)  and  Amendment 
No.  4  to  delete  provisions  stating  tliat  the 
information  to  be  recorded  by  a  Reporting  Memtwr 
operating  an  ECN  is  that  information  provided  to 
the  ECN  by  the  transmitting  Reporting  Member. 

'°  See  Letter  &t>m  Mary  N.  Revell,  Associate 
General  Counsel,  NASDR.  to  Howard  Kramer, 
Associate  Director,  Division,  Commission,  dated 
March  5.  1998  ("Amendment  No.  6").  In  addition 
to  several  clarifying  technical  amendments,  the 
NASDR  proposes  in  Amendment  No.  6  to:  (1) 
reinstate  and  amend  the  books  and  records 
provisions  of  Rule  3110,  previously  deleted  in 
Amendment  No.  4,  to  require  members  to  record 
certain  information;  (2)  revise  proposed  Rule 
6954(c)(1)  to  exempt  from  reporting  to  OATS  orden 
routed  from  one  department  within  a  member  to  the 
member's  ttading  desk;  (3)  revise  the 
implementation  date  for  electronic  orders 
transmitted  to  a  market  maker  or  an  ECN  to  March 
1, 1999;  and  (4)  clarify  the  proposed  treatment  of 
bunched  orders. 

"  See  In  the  Matter  of  National  Association  of 
Securities  Dealers,  Inc.:  SEC  Release  No.  34-37538, 
August  8.  1996;  Administrative  Proceeding  File  No. 
3-9056  ("SEC  Order"). 


efficient  surveillance  and  enforce  its 
rules.'^  OATS  is  required,  subject  to  the 
Commission's  approval,,at  a  minimum, 
to  (a)  provide  an  accurate  time- 
sequenced  record  of  orders  and 
transactions,  beginning  with  the  receipt 
of  an  order  at  the  first  point  of  contact 
between  the  broker-dealer  and  the 
customer  or  coimterparty  and  further 
documenting  the  life  of  the  order 
through  the  process  of  execution,  and 
(b)  provide  ror  market-wide 
synchronization  of  clocks  used  in 
connection  with  the  audit  trail.*  ^ 

The  SEC  Order  was  issued  in 
response  to  the  filings  of  the 
Commission's  21(a)  Report.*^  In  the 
Appendix  to  its  21(a)  Report,  the 
Commission  stated  that, 

In  the  course  of  the  investigation  (of  the 
NASD],  the  Commission  staff  encountered 
significant  difficulties  reconstructing  activity 
in  the  Nasdaq  market  Broker-dealer  order 
tickets,  among  the  most  fimdamental  of 
records,  were  too  often  imavailable  or 
inconvenient  to  retrieve.  Timestamping  was 
often  unreliable  for  the  purposes  of 
determining  compliance  with  applicable 
rules,  such  as  the  firm  quote  rule  and  limit 
order  protection  rules. 

A  further  difficulty  was  the  inadequate 
documentatioD  of  telephone  orders  received 
at  (over-the-counter)  trading  desks.  As  noted 
above,  order  tickets  if  they  were  available  at 
all,  were  not  always  reliably  timestamped. 
Having  reliable  and  accurate  records  of 
telephone  orders  is  crucial  to  evaluating  a 
market  maker's  compliance  with  the  firm 
quote  rule  and  trade  reporting  rule.  Because 
telephone  orders  and  transactions  are  a 
significant  part  of  the  activity  in  the  Nasdaq 
market,  the  documentation  of  these  orders 
and  transactions  is  essential  to  adequate 
surveillance  and  compliance  in  the  market 

The  NASD  has  automated  surveillance 
capabilities  wdth  respect  to  its  current  audit 
trail,  although  it  has  not  consistently 
maintained  adequate  routine  automated 
surveillance  capabilities  over  the  audit  trail. 
Its  surveillance  and  enforcement 
responsibilities  with  respect  to  market 
conduct  has  increased  substantially  in  recent 
years.  The  adoption  of  limit  order  protection 
rules  in  1994  and  1995  and  the  freauency  of 
backing  away  from  quotations  and  late  trade 
reporting  revealed  by  this  investigation,  all 
indicate  the  nmd  for  an  improved 
surveillance  capability.  In  light  of  the  high 
volume  of  trading  on  today's  Nasdaq  market 
and  the  dispersed  nature  of  that  market,  these 
rules  cannot  be  efficiently  enforced  through 
current  NASD  inspections  and  analysis  of 
hard  copies  of  order  tickets  and  other 
records.  Automated  surveillance  is  essential 
if  there  rules  are  to  be  efEsctively  enforced. 
This  surveillance  capability  can  only  be 
implemented  with  an  improved  audit  trail 


»/d.  , 

"Id.  I 

i«  See  Report  Punuant  to  Section  2l(a]  of  the 
Securities  ExdiBnge  Act  of  1934  Regarding  the 
NASD  and  the  Nasdaq  Mvket,  Release  No.  34- 
37543,  Conuniflsion,  August  8, 1996. 
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Hunderds  of  millions  of  share  trade  very 
day  on  Nasdaq,  and  effective  regulation  of 
this  market  requires  a  comprehensive 
centralized  and  computerized  recordkeeping 
system.  Surveillance  methods  employed  in 
this  market  must  keep  pace  with  the  rapidly 
of  trading  done  with  computer  technology.  A 
comprehensive  audit  trail,  beginning  with 
the  time  an  order  is  placed  and  continuing 
to  record  the  life  of  the  order  through  the 
process  of  execution,  is  essential  to 
maintaining  the  integrity  of  the  Nasdaq 
market.  Such  an  audit  trail  would  feature  the 
computerized  recordation  of  the  time  and 
terms  of  an  order,  and  of  the  sequence  of 
steps  to  execute  the  cnler.  By  providing  the 
details,  the  enhanced  audit  trail  would  allow 
for  prompt  surveillance  on  a  scale  that 
caimot  be  attained  with  traditional  methods 
of  examination.  ^  > 

m.  DescriptioB  of  the  Proposal 

In  response  to  the  findings  in  the 
21(a)  Report  and  the  corresponding 
ludertakings,  the  NASD  proposed 
OATS.  The  proposed  OATS  would 
capttire  ntler  information  reported  by 
NASD  members,  lliis  information 
would  be  integrated  %vith  quote 
infiiHinaticHi  and  transaction  infcMmation 
reported  to  the  Automated  Confirmation 
Transaction  Service  ("ACT")  i«  to 
provide  the  Association  with  an 
accurate,  time-sequenced  record  of 
orders  and  other  transactions.  In 
general,  the  OATS  would  impose 
obligations  on  member  imns  to  record 
in  electronic  form  and  to  report  to  the 
NASDR  certain  information  with  respect 
to  orders  (uiginated,  received, 
transmitted,  modified,  canceled,  or 
executed  ("reportable  events")  by  NASD 
members  relating  to  equity  securities 
traded  on  The  Nasdaq  Stock  Market. 
Inc.  ("Nasdaq").!'  In  addition,  the 
proposal  would  require  member  firms  to 
synchronize  their  business  clocks  and 
continually  to  keep  them  synchronized 
with  a  specific  time  designated  by  the 
Association. 

The  proposed  OATS  would  be 
operated  by  the  NASDR.  the  operating 
subsidiary  of  the  Association  that  is 
responsible  for  regulating  member  firms 
and  conducting  stirveillance  of  Nasdaq. 
The  NASDR  would  obtain  ACT 
transaction  data  from  Nasdaq  on  a  daily 
basis  for  purposes  of  constructing  an 
integrated  audit  trail  of  transactions  and 
order  data,  and  NASD  members  would 


"  See  Appendix  to  Report  Pursuant  to  Section 
21(a)  of  the  Securities  Exchange  Act  of  1934 
Regarding  the  NASD  and  the  Nasdaq  Market, 
Commission.  Auguit  8,  1996,  at  lOO-lOl. 

"■  ACT  is  an  automated  system  owned  and 
operated  by  Nasdaq  that  captures  transaaion 
information  in  real-time.  See  Amendment  No.  4, 
Supra  note  B. 

"The  proposed  rules  do  not  apply  to  orders  for 
stocks  traded  on  the  Bulletin  Board,  debt,  and 
securities  listed  on  national  securities  exchanges. 
See  NASD  proposed  Rules  695l(j)  and  6952(c). 


be  required  to  transmit  ACT  identifying 
information  to  the  OATS. 

The  OATS  requirements  are  set  forth 
in  proposed  new  Rules  6950  through 
6957  »•  of  the  NASD's  Conduct  Rules 
relating  to  an  audit  trail  system  owned 
and  operated  by  the  NASD.  The 
proposed  rules  are  summarized  in 
subsection  A  below  and  are  discussed  in 
detail  in  subsection  B-F. 

In  addition  to  adopting  the  new  OATS 
rules,  the  proposal  would  amend  NASD 
Rule  3110  to  impose  recordkeeping 
requirements  on  NASD  members  that 
are  obligated  to  record  and  report 
information  to  the  NASD  under  the 
OATS  rules.  Such  members  would  be 
required  to  record,  with  respect  to  an 
order  that  is  received  or  *"  executed  at 
the  members'  trading  department,  the 
identification  of  each  registered  pterson 
who  receives  an  order  directly  firom  a 
customer  and  the  identificaticm  of  each 
person  who  executes  an  order  at  a 
market  maker's  trading  desk."  In 
addition,  the  revised  Rule  3110  would 
require  members  to  record  the 
identification  of  the  department  of  the 
member  that  originated  an  order  that  is 
transmitted  manually  to  another 
department  within  a  member. 

a.  Summary  of  Proposed  New  RuJes 

(1)  NASD  Rule  6951— Definitions 

Proposed  NASD  Rule  6951  sets  forth 
the  definitions  that  apply  to  the  new 
OATS  rules.  For  example,  the  term 
"order"  is  defined  as  "any  oral,  written, 
or  electronic  instruction  to  effect  a 
transaction  in  a  [Nasdaq]  equity  security 
that  is  received  by  a  member  from 
another  person  for  handling  or 
execution,  or  that  is  originated  by  a 
department  of  a  member  for  execution 
by  the  same  or  another  member." 
Proposed  Rule  6951  specifies  that  the 
term  "order"  does  not  include  a  market 
maker's  proprietary  transactions 


>*Tbe  original  filing  proposed  numbering  the  text 
of  the  proposed  rule  6900  through  6970. 
Subsequently,  the  numbering  of  the  proposed  rule 
was  changed  to  6950  through  6957.  See 
Amendment  No.  3,  supra  note  7. 

<*As  originally  proposed.  Rule  3110  would  have 
required  an  NASD  member  to  record  information 
pertaining  to  orders  received  and  executed  at  its 
trading  department,  [emphasis  added).  This 
language  has  been  modiHed  to  require  an  NASD 
member  to  record  information  relating  to  orders 
received  or  executed  at  its  trading  department.  Per 
phone  conversation  between  Mary  Revell,  Associate 
General  Counsel.  NASDR.  and  Deborah  Flynn, 
Division,  Commission,  on  March  6, 1998. 

'■>In  Amendment  No.  4,  the  NASDR  deleted  a 
proposed  revision  to  NASD  Rule  3110.  that  was 
proposed  in  the  original  proposed  rule  change  and 
published  for  comment.  The  proposed  provision 
required  members  to  record  the  identirication  of 
each  registered  person  who  executes  an  order.  See 
Amendment  No.  4,  supra  note  8.  !n  Amendment 
No.  6,  the  NASDR  proposes  to  reinstate  that 
provision.  See  Amendment  No.  6.  supra  note  10. 


originated  by  a  trading  desk  in  the 
ordinary  course  of  an  NASD  member's 
market  making  activities.  Proposed  new 
Rule  6951,  as  amended,  distinguishes 
between  the  terms  "electronic  order" 
and  "manual  order."  An  electronic 
order  under  the  rule  is  an  order 
"captured  by  a  member  in  an  electronic 
order-routing  or  execution  system."  2» 
The  term  manual  order  is  added  to  the 
amended  proposal  and  is  defined  as  "an 
order  that  is  captured  by  a  member 
other  than  in  an  electronic  order-routing 
or  execution  system."  The  amended 
definition  of  the  term  electronic  order 
makes  clear  that  orders  that  are  received 
manually  and  subsequently  entered  into 
an  automated  system  will  be  considered 
electronic  orders  under  the  proposed 
OATS  rules.  The  proposed  rule  defines 
the  term  Reporting  Member  as  an  NASD 
member  that  receives  or  originates  an 
order  and  has  an  obligation  to  record 
and  report  information  about  that  order 
to  the  NASDR  under  the  applicable 
provisions  of  the  OATS  rules.  Finally, 
the  term  "Reporting  Agent"  is  defined 
in  the  proposal  as  "a  third  party 
member  that  enters  into  an  agreement 
with  another  member  pursuant  to  which 
the  Reporting  Agent  agrees  to  fulfill 
such  membo-'s  ^ligations  under  Rule 
6955." 

(2)  NASD  Rule  6952— Applicability 

Proposed  Rule  6952  establishes  the 
sc(^  of  the  proposed  OATS  rules. 
Specifically,  proposed  Rule  6952 
clarifies  that  the  proposed  rules  would 
apply  to  all  NASD  member  brokers  and 
dealers  and  to  their  associated  persons 
and  to  all  executed  and  unexecuted 
orders  for  equity  securities  traded  on 
Nasdaq.  In  addition,  proposed  Rule 
6952  makes  clear  that,  notwithstanding 
their  obligations  under  the  proposed 
OATS  rules,  NASD  members  would  be 
required  to  continue  to  comply  with  the 
other  requirements  containeid  in  the 
Association's  rules  and  By-Laws. 

(3)  NASD  Rule  6953— Synchronization 
of  Member  Business  Clocks 

Proposed  Rule  6953  would  require 
each  NASD  member  to  synchronize  its 
business  clocks  used  for  purposes  of 
recording  the  date  and  time  of  any  event 
that  must  be  recorded  pursuant  to  the 
By-Laws  or  other  rules  of  the 
Association,  with  reference  to  a  time 
source  designated  by  the  Association  for 
this  purpose,  and  to  maintain  the 
synchronization  of  business  clocks  in 


"  See  Ameiuiment  No.  4.  supra  note  8.  In  the 
original  proposaL  the  term  eiectronic  order  was 
defined  as  an  order  "captured  by  members  in 
electronic  form  upon  or  promptly  after  receipt." 
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conformity  with  procedures  that  the 
Association  may  prescribe. 

(4)  NASD  Rule  6954— Recording  of 
Order  Information 

Proposed  Rule  6954  delineates  the 
specific  information  that  must  be 
recorded,  in  terms  of  hours,  minutes, 
and  seconds,  by  NASD  members  in 
connection  with  the  origination,  receipt, 
transmission,  modification, 
cancellation,  or  execution  of  an  order 
for  a  Nasdaq  equity  security.  The 
proposed  rule  would  establish  varying 
requirements,  which  are  discussed  in 
detail  in  section  III.B.  below,  depending 
on,  for  instance,  how  the  order  is 
transmitted  to  the  Reporting  Member 
(i.e.,  electronically  or  manually)  and  the 
intended  recipient  of  the  transmission 
(i.e.,  another  department  within  the 
same  member,  an  ECN,  or  another 
member). 

(5)  NASD  Rule  6955— Order  Data 
Transmission  Requirements 

Proposed  rule  6955  would  mandate 
that  the  data  required  to  be  recorded 
under  proposed  Rule  6954  be 
transmitted  by  each  Reporting  Member 
or  its  designated  Reporting  Agent  to  the 
OATS  in  electronic  form.  The  proposed 
rule  would  require  the  requisite 
information  to  be  transmitted  on  the  day 
the  reportable  event  occurred,  or  the  day 
that  such  information  first  becomes 
available.  In  addition,  proposed  Rule 
6955  would  specifically  allow  members 
to  enter  into  written  agreements  with 
Reporting  Agents  under  which  such 
agents  agree  to  fulfill  the  Reporting 
Member's  reporting  obligations  arising 
under  the  proposed  rule.  Such 
agreements  would  not,  however,  relieve 
the  member  that  originally  receives  or 
originates  the  order  from  its  regulatory 
responsibilities  under  OATS. 

(6)  NASD  Rule  6956— Violation  of  Order 
Audit  Trail  System  Rules 

Penalties  for  noncompliance  with  the 
OATS  requirements  are  set  forth  in 
proposed  Rule  6956.  This  provision 
makes  clear  that  members'  or  associated 
persons'  failure  to  comply  with  the 
proposed  OATS  rules  would  be 
considered  conduct  in  violation  of 
NASD  Rule  2110.  As  a  result,  penalties 
that  result  htsm  violations  of  NASD  Rule 
2110  also  could  apply  to  violations  of 
the  OATS  rules. 

(7)  NASD  Rule  6957— Effective  Date 

Finally,  proposed  Rule  6957  would 
establish  the  implementation  schedule 
for  the  proposed  new  OATS  rules. 


B.  Information  That  Must  Be  Recorded 

Proposed  Rule  6954  would  require 
certain  identifying  information  to  be 
recorded  at  various  important  points 
during  the  life  of  an  order.  In  addition 
to  uniquely  identifying  the  order,  this 
information  would  assist  the  NASDR  in 
carrying  out  its  regulatory 
responsibilities  with  respect  to  that 
order.  The  required  information  items 
relate  to:  (1)  the  origin  of  an  order  [i.e., 
in-house,  customer,  or  another  member); 
(2)  whether  the  member  relies  upon  a 
Reporting  Agent  to  fulfill  its  reporting 
obligations;  (3)  how  the  order  was 
received  [i.e.,  manually  or 
electronically);  (4)  the  terms  of  the 
order;  (5)  whether  the  order  was 
transmitted  for  execution  to  another 
department  within  the  member  (other 
than  to  the  trading  department),"  to 
another  member,  or  to  an  electronic 
communications  network  ("ECN")  and 
how  it  was  transmitted  [i.e.,  manually  or 
electronically);  and  (6)  whether  the 
order  was  modified,  canceled  or 
executed, 

(1)  Origin  of  the  Order 

At  the  point  that  an  order  is  received 
or  originated,  the  Reporting  Member 
must  record  certain  information  items  to 
identify  where  the  order  came  from  and 
when  it  was  received  or  originated, 
including:  an  order  identifier  assigned 
by  the  Reporting  Member  for  the  date 
the  order  was  received;  ^^  the  market 
participant  symbol  assigned  by  the 
Association  to  the  Reporting  Member;  ^* 
the  date  and  time  the  order  was 
originated  or  received; "  an 
identification  of  any  department  or  the 
identification  number  of  any  terminal 
where  an  order  is  received  directly  from 
a  customer;  ^*  and  where  an  order  is 
originated  by  a  Reporting  Member,  an 
identification  of  the  department  of  the 
member  where  the  order  originated.^^ 

(2)  Reliance  Upon  a  Reporting  Agent 

Under  the  terms  of  the  proposal,  a 
member  would  be  required  to  record,  at 
the  time  of  origination  or  receipt  of  an 
order,  the  identification  of  the  Reporting 
Agent  if  the  member  relies  upon  a 
Reporting  Agent  to  fulfill  its  reporting 


obligations  arising  under  the  OATS 
rules.  ^8 

(3)  How  an  Order  is  Received 

The  proposed  rules  would  not  require 
specific  information  items  to  be 
recorded  to  identify  how  the  original 
Reporting  Member  received  the  order 
(i.e.,  electronically  or  manually). 
Nonetheless,  as  discussed  in  section 
III.A.(l)  above,  proposed  Rule  6951 
distinguishes  between  electronic  and 
manual  orders.  For  purposes  of  the 
OATS  rules,  the  distinction  between 
electronic  and  manual  orders  is 
particularly  significant  as  it  relates  to 
the  implementation  schedule  set  forth 
in  proposed  Rule  6957,  details  of  which 
are  provided  in  section  m.E.  below. 

(4)  Terms  of  the  Order 

Proposed  Rule  6954  also  would 
require  certain  information  items 
directly  related  to  the  terms  of  the  order 
itself  to  be  recorded  at  the  time  of 
origination  or  receipt  of  an  order.  These 
information  items  include:  the 
identification  symbol  assigned  by  the 
Association  to  the  seciuity;  ^  the 
number  of  shares  to  which  the  order 
applies;  ^  the  designation  as  a  buy  or 
sell  order;  31  the  de»gnation  as  a  short 
sale  order;  ^^  the  designation  as  a  market 
order,  Umit  order,  stop  order  or  stop 
limit  order;  ^  any  limit  or  stop  price 
prescribed  in  the  order;  ^  the  time  limit 
during  which  the  order  is  in  force;  ^^  any 
special  handling  requests  ^  contained  in 
the  order;  ^^  any  request  by  a  customer 
that  an  order  not  be  displayed,  or  that 
a  block  size  order  be  displayed  pursuant 
to  Rule  llAcl-4(c);  ^  the  date  on  which 
the  order  expires,  and  if  less  than  one 
day,  the  time  when  the  order  expires;  ^ 
the  type  of  account  for  which  the  order 
is  placed;  ^  and  whether  the  order  is 
related  to  a  Program  Trade  or  an  Index 
Arbitrage  Trade.*' 


^'The  NASDR  proposes  to  revise  proposed  Rule 
6954(c)(1)  to  require  members  to  report  to  OATS 
only  orders  transmitted  to  departments  within  the 
firm  other  than  to  the  trading  department.  See 
Amendment  No.  6,  supra  note  10.  OATS  will 
assume  that  transmissions  for  which  there  is  no 
routing  report  have  been  transmitted  to  the 
member's  trading  desk. 

2' See  proposed  Rule  6954(b)(1). 

"See  proposed  Rule  6954(b)(3). 

"  See  proposed  Rule  6954(b)(16). 

'«See  proposed  Rule  6954(b)(4). 

"See  proposed  Rule  6954(b)(5). 


»  See  proposod  Rule  69S4(b)(6). 

»See  proposad  Rule  69S4(b)(2). 

»  See  proposed  Rule  6954(bH7). 

^>  See  proposed  Rule  6954(b)(8). 

"  See  proposed  Rule  6954(b)(9). 

"  See  proposed  Rule  6954(b)(10). 

>*  See  proposed  Rule  6954(b)(ll). 

"  See  proposed  Rule  6954(b)(13). 

-^According  to  the  NASDR,  examples  of  special 
handling  requests  include  the  following  types  of 
requests:  iCill  or  Fill.  All  or  None,  Not  Held. 
Immediate  or  Ctncel.  Market  at  Open,  Market  at 
Close,  Over  the  Day,  Scale,  Work,  Minimum 
Quantity,  and  Peg.  See  Amendment  No.  4,  supra 
note  8. 

"See  proposed  Rule  69S4(b)(lS). 

>"See  proposed  Rule  6954(b)(l4i. 

«  See  proposed  Rule  6954(b)(l  2). 

«>See  proposed  Rule  6954(b)(18). 

"  See  proposed  Rule  6954(b)(l7).  Transaction 
data  for  trades  that  are  part  of  a  program  tiade  or 
index  arbitrage  itrategy  is  required  by  the  New  York 
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(5)  Transmission  of  an  Order 

Proposed  Rule  6954  also  requires 
information  to  be  recorded  regarding 
how  and  to  whom  an  order  is 
transmitted. 

Tmnsmitted  to  Another  Department 
Within  the  Member-Firm — Pursuant  to 
proposed  Rule  6954(c)(1),  when  a 
Reporting  Member  transmits  an  order  to 
another  department  within  the  member 
other  than  to  the  trading  department,*' 
the  member  would  be  required  to  record 
the  following  information:  the  order 
identifier  assigned  to  the  order  by  the 
member;  the  market  participant  symbol 
assigned  by  the  Association  to  the 
member;  the  date  the  order  was  first 
received  or  originated  by  the  member; 
an  identification  of  the  department  to 
which  the  order  was  transmitted;  and 
the  date  and  time  the  order  was  received 
by  that  department. 

Electronically  Transmitted  to  Another 
Member— V/hen  an  order  is 
electronically  transmitted  to  another 
member,  other  than  for  execution  on  an 
ECN,  proposed  Rule  6954(c)(2)  would 
require  certain  information  to  be 
recorded  by  the  transmitting  and 
receiving  mnnbers.  The  transmitting 
Reporting  Member  must  record  the 
following  information:  the  order 
identifier  assigned  to  the  order  by  that 
firm;  the  respective  market  participant 
symbols  assigned  by  the  Association  to 
the  transmitting  member  and  to  the 
member  to  which  the  order  is 
transmitted:  the  date  the  order  was 
originally  received  or  originated  by  the 
Reporting  Member;  the  date  and  time 
the  order  is  transmitted;  and  the  number 
of  shares  to  which  the  transmission 
applies. 

The  receiving  member  would  be 
required  to  capttire  all  of  the  elements 
prescribed  in  proposed  Rule  6954(b) 
that  apply  with  respect  to  the  order.  In 
addition,  the  receiving  member  would 
be  required  to  record:  the  order 
identifier  assigned  to  the  order  by  the 
tranaonitting  member;  and  the 
transmitting  monber's  market 
participant  symbol  assigned  by  the 
Assodaticm. 

Electronically  Transmitted  to  an 
ECN— Pursuant  to  proposed  Rule 
6954(c)(3),  when  a  member 
electronically  transmits  an  order  for 
execution  on  an  ECN,  the  transmitting 
member  would  be  required  to  record: 
the  fact  that  the  order  was  transmitted 
to  an  ECN;  the  order  identifier  assigned 
to  the  ordn-  by  the  transmitting  member; 
the  respective  market  participant 
symbols  assigned  by  the  Association  to 


the  transmitting  member  and  to  the 
ECN;  the  date  the  order  was  first 
originated  or  received  by  the 
transmitting  Reporting  Member;  the  date 
and  time  the  order  is  transmitted;  and 
the  number  of  shares  to  which  the 
transmission  applies. 

The  receiving  Reporting  Member 
operating  the  ECN  would  be  required  to 
record,  in  addition  to  the  applicable 
information  items  specified  in  proposed 
Rule  6954(c)(3)(BMiii).  the  fact  that  the 
order  was  received  by  an  ECN  and  the 
market  participant  symbol  assigned  by 
the  Association  to  the  member 
transmitting  the  order  to  the  ECN. 

Manually  Transmitted  to  Another 
Member  Other  Than  and  ECN— 
Proposed  Rule  6954(c)(4)  sets  forth  the 
recording  obligations  for  manual 
transmissions  of  orders  between 
members  other  than  ECNs.  Pursuant  to 
the  proposal,  transmitting  members 
would  be  required  to  record:  the  fact 
that  the  order  was  transmitted 
manually;  the  order  identifier  assigned 
to  the  order  by  the  transmitting  member, 
the  respective  market  participant 
symbols  assigned  by  the  Association  to 
the  transmitting  and  receiving  members; 
the  date  the  order  was  first  originated  or 
received;  the  date  and  time  the  order  is 
transmitted;  the  number  of  shares  to 
which  the  transmission  applies;  and  for 
each  order  to  be  included  in  a  b\inched 
order,  the  bimched  order  route 
indicator.*' 

The  member  receiving  a  manual 
transmission  would  be  required  to 
record,  in  addition  to  all  other 
applicable  information  items  set  forth  in 
proposed  Rule  6954(b).  the  fact  that  the 
order  was  recmved  manually  and  the 
maii^t  participant  symbol  assigned  by 
the  Association  to  the  transmitting 
member. 

Manually  Transmitted  to  an  ECN— 
Proposed  Rule  6954(c)(5)  specifies  the 
obligations  that  would  arise  under  the 
rules  when  a  member  manually 
transmits  an  order  to  an  ECN.  The 
transmitting  member  would  be  required 
to  record:  the  fad  that  the  order  was 
transmitted  manually;  the  order 
identifier  assigned  to  the  order  by  the 
transmitting  member,  the  respective 
market  participant  symbols  of  the 
transmitting  member  and  the  ECN;  the 
date  the  order  was  first  originated  or 
received;  the  date  and  time  the  order  is 
transmitted;  the  number  of  shares  to 
which  the  transmission  applies;  and  for 


Stock  Exchange  to  be  transmitted  to  ACT  with 
respect  to  securities  listed  on  that  exchange. 
**  See  note  22,  supra. 


"  See  Amendment  No.  6,  supra  note  10.  In 
Amendment  No.  6,  the  NASDR  proposes  to  clarify 
the  rule  language  with  respect  to  bunched  orders. 
Amendment  No.  6  revises  the  rule  language  to  make 
clear  that  a  bunched  order  route  indicator  must  be 
reported  for  each  manual  order  included  in  a 
bunch. 


each  order  to  be  included  in  a  bunched 
order,  the  bunched  order  route 
indicator.** 

The  receiving  ECN  would  be  required 
to  report:  the  fact  that  the  order  was 
received  manually;  the  market 
participant  symbol  assigned  by  the 
Association  to  the  transmitting  member, 
and  all  other  applicable  information 
with  respect  to  the  order  as  set  forth  in 
proposed  Rule  6954(c)(5)(B)(iii). 

(6)  Modifications,  Cancellations,  and 
Executions 

Proposed  Rule  6954  also  requires 
NASO  members  to  record  certain 
information  to  identify  the  disposition 
of  the  order  [i.e.,  whether  it  was 
modified,  canceled,  or  executed). 

Modifications — Pursuant  to  proposed 
Rule  6954(d).  whenever  an  NASD 
member  modifies  the  terms  of  an  order 
that  it  has  originated,  or  receives  a 
modification  to  the  terms,  the  OATS 
would  treat  the  modification  effectively 
as  a  cancellation  of  the  original  order 
and  a  replacement  by  the  modified 
order.  Accordingly,  all  information 
prescribed  by  the  mle  would  need  to  be 
recorded  pursuant  to  proposed  Rule 
6954(b)  as  if  the  order  was  originated  or 
received  at  the  time  of  the  modification. 
In  addition,  to  permit  the  linkage  by  the 
OATS  of  the  modified  order  to  the 
original  one,  the  proposal  would  require 
the  member  to  record  the  following 
information:  the  order  identifier  that 
was  assigned  to  the  order  by  the 
member  prior  to  the  modification;  the 
date  and  time  the  modification  was 
originated  or  received;  and  the  date  the 
original  cmler  was  first  originated  or 
received  by  the  member. 

Cancellations — In  the  event  of  a 
cancellation  of  an  existing  order, 
whether  it  is  a  total  or  partial 
cancellation,  the  following  elements 
would  be  required  to  be  recorded 
pursuant  to  proposed  Rule  6954(d)(2]: 
the  order  identifier  assigned  by  the 
member  the  raariiet  particip>ant  symbol 
assigned  to  the  Reporting  Member  by 
the  Association;  the  date  the  order  was 
first  originated  or  received  by  the 
member,  the  date  and  time  the 
cancellation  was  originated  or  received; 
if  the  open  balance  of  an  order  is 
canceled  after  a  partial  execution,  the 
number  of  shares  canceled;  and  whether 
or  not  the  order  was  canceled  at  the 
instruction  of  the  member,  or  a 
customer. 

Executions — For  executed  orders, 
members  would  be  required,  imder 
proposed  Rule  6954(d)(3).  to  record:  the 
order  identifier  assigned  by  the  member; 
the  market  participant  symbol  assigned 
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by  the  Association  to  the  member;  the 
date  the  order  was  first  originated  or 
received  by  the  member;  the  member's 
number  assigned  for  purposes  of 
identifying  transaction  data  in  ACT;  the 
designation  of  the  order  as  fully  or 
partially  executed;  the  number  of  shares 
to  which  a  partial  execution  applies  and 
the  number  of  unexecuted  shares 
remaining:  the  identification  number  of 
the  terminal  where  the  order  was 
executed;  and  the  date  and  time  of 
execution. 

C.  Information  That  Must  Be  Reported 
to  the  OATS 

Proposed  Rule  6955  requires  that  all 
applicable  order  information  that  must 
be  recorded  under  proposed  rule  6954 
be  reported  to  the  OATS  by  either  the 
member  or  by  a  Reporting  Agent  under 
a  written  agreement,  as  described  in 
paragraph  (c)  of  proposed  Rule  6955.*^ 
The  proposal  would  require  order 
information  to  be  submitted  to  the 
OATS  in  either  single  or  multiple 
electronic  file  transmissions  on  the 
same  day  that  the  order  was  received, 
originated,  canceled,  modified, 
transmitted  to  another  department 
within  the  member  or  to  another 
member,  or  executed.  Where 
information  concerning  a  particular 
order  is  not  complete  or  changes, 
proposed  Rule  6955  would  require  the 
additional  information  to  be  reported  to 
the  OATS  on  the  day  that  the 
information  first  becomes  available. 

D.  Synchronization  of  Clocks 

In  addition  to  the  recordkeeping  and 
reporting  requirements  discussed  above, 
proposed  Rule  6953  would  require  that 
the  business  clocks  of  all  member  firms 
that  are  used  for  purposes  of  recording 
the  date  and  time  of  any  event  that  must 
be  recorded  pursuant  to  the  By-Laws  or 
other  rules  of  the  NASD  be 
appropriately  synchronized  to  one  time 
source  designated  by  the  NASD.  Market- 
wide  synchronization  of  business  clocks 
was  included  as  a  element  of  one  of  the 
undertakings  contained  in  the  SEC 
Order. ««  Proposed  Rule  6953  would 
require  members  to  initially 
synchronize  their  clocks  and  to  follow 
procedures  prescribed  by  the  NASD  to 
continuously  maintain  synchronization. 


E.  Effective  Dates 

The  proposed  effective  dates  for  the 
requirements  of  the  proposal  are  set 
forth  in  proposed  Rule  6957.  As 
amended,  the  proposal  would  require 
all  members  to  synchronize  their 
computer  system  clocks  and  all 
mechanical  clocks  that  record  times  for 
regulatory  purposes  by  August  7,  1998, 
and  July  1, 1999,  respectively.*^  In 
addition,  the  implementation  schedule, 
as  amended,**  would  require  that 
electronic  orders  received  at  the  trading 
department  of  a  member  that  is  a  market 
maker  in  the  subject  securities  and  those 
received  by  ECNs  be  entered  into  the 
OATS«  as  of  March  1, 1999  ("Phase 
One").5°  Information  items  relating  to 
all  electronic  orders  would  be  required 
to  be  reported  to  the  OATS  by  August 
1, 1999  ("Phase  Two").5i  Further,  the 
proposed  OATS  rules  would  apply  to  all 
manual  orders  as  of  July  31,  2000 
("Phase  Three")."  With  respect  to 
manual  orders  and  all  orders  received 
by  ECNs,  however,  the  data  required  to 
be  electronically  recorded  and 
transmitted  to  the  OATS  is  limited  to 


"As  discussed  above,  proposed  Rule  6955(c) 
contains  a  special  provision  that  allows  a  member 
to  enter  into  a  written  agreement  with  a  Reporting 
Agent  pursuant  to  which  such  agent  agrees  to  report 
order  information  to  OATS  on  its  behalf.  However, 
the  member  that  actually  receives  or  originates  the 
order  would  remain  primarily  responsible  for 
fuintling  each  of  its  obligations  under  the  proposal. 

•""SEenote  11,  supra 


■"As  originally  filed,  the  proposal  required  NASD 
members  to  synchronize  their  business  clocks  by 
February  2.  1998.  In  Amendment  Nos.  4  and  6.  the 
NASDR  proposed  to  delay  the  effective  date  of  the 
implementation  of  this  requirement.  See 
Amendment  Nos.  4  and  6,  supra  notes  8  and  10. 

*"In  response  to  concerns  raised  by  commenters 
that  the  proposed  implementation  dates  did  not 
provide  sufficient  time  for  necessary  systems 
changes,  the  NASDR  proposes  to  amend  the 
implementation  schedule  to  allow  NASD  member 
firms  additional  time  to  develop  and  test  their 
systems'  capabilities  to  record  and  transmit  orders 
to  the  OATS.  See  Amendment  No.  4,  supra  note  8. 

*"Not  all  information  relating  to  electronic  orders 
received  bv  market  makers  will  be  required  to  be 
reported  to  the  OATS  as  of  this  date.  Specifically, 
the  NASDR  proposes  that  market  makers  be 
required  to  report  information  item  (18)  (type  of 
account  for  v»hich  the  order  is  submitted)  of  Rule 
6954(b]  only  to  the  extent  that  such  information 
item  is  available.  Market  makers  would  not  be 
required  to  rjport  information  items  (5) 
(identification  of  the  department  of  the  member 
originating  an  order)  and  (18)  (type  of  account  for 
which  the  order  is  submitted)  of  proposed  Rule 
6954(b)  and  information  items  (2)(A) 
(recordkeeping  requirements  of  the  transmitting 
member  for  an  order  electronically  transmitted  to 
another  member).  (2)(B)(i)  (order  identifier  assigned 
to  the  order  by  the  transmitting  member).  (3)(A) 
(recordkeeping  requirements  of  the  transmitting 
member  for  an  order  electronically  transmitted  to 
an  ECN).  (4)(A)  (recordkeeping  requirements  of  the 
transmitting  member  for  an  order  manually 
transmitted  to  another  member)  and  (5)(A) 
(recordkeeping  requirements  of  the  transmitting 
member  for  an  order  manually  transmitted  to  an 
ECN)  of  Rule  6954(c)  until  August  1.  1999.  See 
Amendment  No.  4.  supra  note  8.s.  4  and  6.  supra 
notes  8  and  tO. 

'"In  Amendment  No.  6.  the  NASDR  proposes  to 
implement  Phase  One  by  March  1.  1999.  rather  than 
February  1.  1999.  as  proposed  in  Amendment  No. 
4,  See  Amendment  Nos.  4  and  6.  supra  notes  8  and 
10. 
■*'  See  Amendment  No.  5.  supra  note  8. 


information  that  is  expected  to  be 
readily  available  at  the  trading  desk.'^ 

The  proposed  books  and  records 
requirements,  set  forth  in  Rule 
3110(c)(1)  and  (2),  pertaining  to  the 
identification  of  the  registered 
representative  who  receives  an  order 
directly  from  a  customer  and  the 
identification  of  each  registered  person 
who  executes  the  order,  would  be 
effective  on  March  1, 1999.'*  The 
proposed  recordkeeping  requirements, 
set  forth  in  Rule  3110(c)(3),  applicable 
to  orders  originated  by  a  member  and 
manually  transmitted  to  another 
department  within  the  member  firm, 
would  be  effective  on  July  31,  2000.'* 

F.  Penalties  for  Noncompliance 

Finally,  pursuant  to  proposed  Rule 
6956,  a  member's  failure  to  comply  with 
any  of  the  requirements  set  forth  in  the 
proposed  rules  may  be  considered 
conduct  that  is  inconsistent  with  high 
standards  of  (commercial  honor  and  just 
and  equitable  principles  of  trade,  in 
violation  of  NASD  Rule  2110. 

rv.  Summary  of  Comments 

The  Commission  received  18 
comment  letters  on  the  proposed  rule 
change,  16  of  which  were  submitted  by 
broker-dealers.**  One  comment  letter 
was  submitted  by  a  trade  association 
representing  securities  firms,  and  one 
was  submitted  by  an  ECN.*'  The 
commenters  generally  supported  the 
proposal,  recognizing  the  importance  to 
the  NASD's  surveillance  efforts  of  a 


UMI 


^  ■  Specifically,  with  respect  to  manual  orders, 
information  item  (18)  (type  of  account  for  vtrfaich  the 
order  is  submitted)  of  Rule  6954(b)  would  be 
required  to  be  reported  only  to  the  extent  that  such 
information  item  is  available.  Information  items  (4) 
(identification  of  any  department  or  the 
identification  number  of  any  terminal  where  an 
order  is  received)  and  (5)  (identification  of  the 
department  of  the  member  originating  an  order)  of 
proposed  Rule  6954(b)  and  (1)  (recordkeeping 
requirements  for  orders  transmitted  to  another 
department  within  the  member)  specified  in 
proposed  Rule  6954(c)  would  not  be  required  to  be 
recorded  and  reported  with  respect  to  manual 
orders.  In  addition,  information  items  (4) 
(identification  of  any  department  or  identification   - 
number  of  any  terminal  where  an  order  is  received), 
(5)  (the  identificaJion  of  the  department  of  the 
member  that  originates  the  order).  (9)  (the 
designation  of  the  order  as  a  short  sale).  (14)  (any 
request  by  a  customer  that  an  order  not  be 
displayed  or  that  a  block  size  order  be  displayed, 
pursuant  to  Rule  llAcl-4(c)),  (17)  (the 
identification  of  the  order  as  related  to  a  Program 
Trade  or  an  Index  Arbitrage  Trade),  and  (18)  (the 
type  of  account  for  which  the  order  is  submitted) 
specified  in  proposed  Rule  69S4(b)  would  not  be 
required  to  tie  recorded  and  reported  by  ECNs 
receiving  orders  either  electronically  or  manually. 
See  Amendment  Nos.  4  and  6.  supra  notes  8  and 
10. 

'■*  See  Amendment  No.  6,  supra  note  10. 

"W. 

■"  See  note  5,  supra. 

"Id. 
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reliable  mechanism  for  reconstructing 
orders  from  the  time  of  receipt  through 
execution.  As  discussed  below, 
however,  the  commenters  expressed  a 
number  of  concerns  regarding  the 
feasibility  of  the  proposal,  as  originally 
submitted. 


12565 


A.  Implementation  Schedule 

Twelve  commenters  stated  that  the 
proposed  implementation  schedule  was 
imrealistic  and  overly  ambitious  and 
should  be  delayed.'"  Thirteen 
comm^iters  believed  the  industry 
would  be  unable  to  meet  the  proposed 
deadlines  due  to  the  existing  bunlens  on 
the  industry's  technical  resources 
caused  by  the  Year  2000  conversion,  the 
implementation  of  the  Commission's 
Order  Handling  Rules,  the  move  to 
trading  in  sixteenths  and  efforts  to 
prepare  for  the  move  to  decimal-based 
pricing.**  Four  commenters  noted  that 
the  Association's  failure  to  provide 
timely  technical  specifications  made  the 
proposed  implementation  dates 
unworkable."o  Two  commenters 
recommended  that,  similar  to  the 
implementation  of  the  Order  Handling 
Rules,  the  implementation  of  the  new 
OATS  rules  should  be  phased-in 
incrementally,  beginning  with  a  small 
group  of  issues."^  A  moratorium  on 
enforcement  for  some  specified  period 
of  time  also  was  suggested  by  one 
commenter."' 

In  response  to  the  commenters,  the 
NASDR  has  proposed  to  delay  the 
implementation  schedule  for  the 
proposed  rules,  as  discussed  above  in 
section  ra.E.»3  However,  the  NASDR  has 
neither  proposed  to  modify  the 
implementation  schedule  to  phase-in  a 
certain  nimiber  of  stocks  incrementally 
nor  proposed  a  moratorium  on 
enforcement. 

B.  Costs  of  Proposal 

As  noted  above,  thirteen  commenters 
noted  the  significance  of  the  existing 
burdens  on  the  industry's  technical  and 
financial  resources  associated  v«rith  the 
Year  2000  conversion,  the 
implementation  of  the  Commission's 
Order  Handling  Rules,  the  move  to 


'■See  Letters  from  J.P.  Morgan,  Mabon.  Banc  One, 
A.G.  Edwards,  Instinet,  Morgan  Stanley,  Salomon 
Bros.,  Schwab.  SIA,  Ad  vest,  BancAmerica.  and 
Oppenheimer,  supra  note  5. 

"See Letters  from  J.P.  Morgan.  Mabon.  A.G. 
Edwards,  Instinet,  Morgan  Stanley,  Salomon  Bros., 
Schwab,  SL\.  Advest.  Wheat  First,  J.C.  Bradford. 
BancAmerica,  and  Oppenheimer,  supra  note  5. 

»°See  Letters  from  J.P.  Morgan,  HBK  Finance, 
SL\,  and  J.C.  Bradford,  supra  note  5. 

"'  See  Letters  from  SL\  and  Merrill  Lynch,  supra 
note  5. 

"See SIA  Letter,  supra  note  5. 

»'  See  Amendment  Nos.  4  and  6,  supra  notes  8 
and  10. 


trading  in  sixteenths  and  efforts  to 
prepare  for  the  move  to  decimal-based 
pricing.**  Similarly,  six  commenters 
expressed  concerns  regarding  the 
substantial  initial  costs  to  be  incurred  as 
a  result  of  the  implementation  of  the 
proposal.®'  The  commenters 
complained  that  such  costs  were  not 
justified  by  the  NASD  in  its  proposal. 
Several  commenters  also  expressed 
concerns  that  OATS  would  reduce 
market  liquidity,  increase  costs  to 
investors  and  place  smaller  firms  at  a 
competitive  disadvantage.^  In  addition, 
two  commenters  complained  that  the 
proposed  OATS  would  slow  customer 
executions." 

In  response  to  cost  concerns,  the 
NASDR  notes  that  while  it  has 
considered  the  costs  to  firms  of 
implementing  the  system,  the  proposed 
OATS  is  directly  responsive  to  a 
mandate  issued  by  the  Commission.^  In 
addition,  the  NASDR  notes  that  the 
proposed  modifications  to  the 
recordkeeping  and  reporting 
requirements,  coupled  with  the 
proposed  delay  in  the  implementation 
schedule  and  the  OATS'  reliance  on 
historical,  rather  than  real-time  data, 
should  help  to  reduce  the  cost  of  the 
proposal."* 

C.  Technological  Interface  Concerns 

Three  commenters  dted  potential 
problems  created  by  the  incompatibility 
of  different  order  routing  and  execution 
systems  used  both  within  firms  and 
between  firms.'"  One  of  those 
commenters  further  noted  potential 
issues  arising  from  the  feet  that  within 
certain  firms,  orders  received 
electronically  (which  would  have  fit  '^ 
within  the  definition  of  "electronic 
order"  as  originally  proposed)  may  be 
dealt  with  manually  at  some  p>oint  and 
therefore,  should  not  be  considered 
electronic  for  purposes  of  the 
proposal.'*  In  response  to  concerns 
regarding  the  distinctions  between 
electronic  and  manual  orders,  the 
NASDR  amended  proposed  Rule  6951  to 
revise  the  definition  of  the  term 
"electronic  order"  and  add  a  definition 
of  the  term  "manual  order."  '*  In 


•*  See  note  59.  supra. 

"'  See  Letters  from  Mabon,  Banc  One.  HBK 
Finance,  Instinet,  Morgan  Stanley,  and  Franklin 
Templeton,  supra  note  S. 

*•  See  Letters  frtMn  Mabon.  BIS.  Banc  One,  and 
Schwab,  supra  note  5. 

"  See  Letters  from  Instinet  and  Morgan  Stanley. 
supra  note  5. 

**  See  note  1 1 .  supra. 

"See  Amendment  No.  4,  supra  note  8. 

'"  See  Letters  from  Morgan  Stanley.  Schwab,  and 
BancAmerica.  supia  note  5. 

"  See  Morgan  Stanley  Letter,  supra  note  5. 

'*See  Amendment  No.  4,  supra  note  8.  These 
definitions  are  discussed  above  in  section  III.A. 


addition,  the  NASDR  proposes  to  amend 
proposed  Rules  6954  and  6957  to 
modify  the  recordkeeping  requirements 
and  the  implementation  dates, 
respectively,  applicable  to  manual 
orders.'' 

D.  Bunched  Orders 

Three  commenters  expressed 
concerns  that  the  proposed  prohibition 
on  bunching  of  orders  or  aggregation  of 
order  flow  would  result  in  decreased 
market  efficiency  and  increased 
transaction  costs.'*  In  response,  the 
NASDR  proposes  to  amend  its  proposal 
to  explicitly  allow  for  bunched  orders, 
aggregated  prior  to  execution."  As 
discussed  above,  the  NASDR  proposes 
to  amend  Rule  6954  to  require  members 
transmitting  manual  orders  in  a  bunch 
to  record  and  report  for  each  order  to  be 
included  in  a  bunched  order,  the 
bimched  order  route  indicator  assigned 
by  the  transmitting  member.'" 

E.  Preferred  Stock 

One  commenter  noted  that  because  of 
its  similarity  to  debt  instruments,  many 
member  firms  trade  prefiarred  stock  in 
their  fixed  income  departments."  The 
commenter  recommended  that,  as  a 
result,  preferred  stock  should  be 
excluded  from  the  proposed  OATS 
requirements.'"  The  NASDR  has  not 
amended  its  proposal  to  provide  a 
specific  exemption  from  the 
requirements  of  the  OATS  rules  for 
preferred  stock." 

F.  Unique  Order  Identifier  and  Other 
Order  Transmission  Issues 

With  respect  to  technical  concerns 
raised  by  the  proposal,  three 
commenters  recommended  that  the 
proposal  be  amended  to  allow  the 
unique  order  identifier  to  consist  of  the 
eight  characters  currently  recognized  by 
the  industry  as  the  Common  Message 
Switch's  standard  order  format."**  One 
commenter  stated  that  the  mandated 
disclosure  of  a  unique  order  identifier, 
which  may  contain  proprietary 
information  relating  to  a  trader's 
strategies,  would  compromise  the 
trader's  ability  to  work  the  market  to 
receive  the  best  execution  for  the 


'^  See  Amendment  Nos.  4  and  6.  supra  notes  8 
and  10. 

'*  See  Letters  from  A.G.  Edwards,  Instinet.  and 
J.C.  Bradford,  supra  note  5. 

"  See  Amendment  Nos.  4  and  6.  supra  notes  8 
and  10. 

''See  Amendment  No.  6.  supra  note  10. 

"  See  Salomon  Bros.  Letter,  supra  note  5. 

"W. 

'*  See  Amendment  No.  4,  supra  note  8. 

"See  Letters  from  J.P.  Morgan,  SL\,  and  Merrill 
Lynch,  supra  note  5. 
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customer.  81  Two  commenters  suggested 
that  the  OATS  include  a  mechanism  to 
provide  a  recap  or  acknowledgment  of 
the  transmission  to  be  sent  to  the 
member  firm.*^  Another  commenter 
noted  that  transmission  of  data  to  the 
OATS  must  occur  after-hours  to  allow 
member  firms  adequate  time  to  process 
all  business  transactions.^^ 

In  response  to  the  expressed  concerns, 
the  NASDR  proposes  to  provide 
technical  specifications  that  permit  the 
order  identifier  for  orders  transmitted 
electronically  other  than  to  ECNs  to 
contain  the  industry  standard  of  only  8 
characters,  rather  than  the  12  characters 
initially  proposed.**  With  respect  to 
orders  transmitted  manually,  the 
NASDR  proposes  to  amend  proposed 
Rule  6954  to  eliminate  the  requirement 
that  the  order  identifier  and  the  order 
origination  date  be  p>assed  when  the 
order  is  transmitted."' 

G.  Synchronization  of  Business  Clocks 

Several  comments  were  addressed  to 
the  proposed  synchronization  of 
business  clocks.  One  commenter  stated 
that  it  would  be  impossible  for  member 
firms  both  to  initially  synchronize  their 
manual  business  clocks  and  to  maintain 
synchronization  of  all  business  clocks."^ 
llie  same  commenter  also  cited  the 
difficulties  inherent  in  requiring  each 
registered  representative  to  time-stamp 
and  date  every  order,  particularly  those 
orders  received  when  the  representative 
is  not  in  the  office.*'  Another 
commenter  recommended  that 
synchronization  of  business  clocks 
should  be  industry-wide  and  should 
include  the  automatic  order  entry  and 
execution  systems  operated  by  the 
various  exchanges." 

Other  than  to  delay  the 
implementation  date  of  mandatory 
synchronization  to  August  7, 1998,  for 
computer  system  clocks  and  July  1, 
1999.  for  mechanical  clocks,  the  NASDR 
has  not  modified  its  proposal  in 
response  to  these  comments.*^ 

H.  ECNs 

One  commenter  noted  the  special 
problems  the  proposal  would  create  for 


■*  See  A.C.  Edwards  Letter,  supra  note  5. 

"See  J.P.  Morgan  and  SIA  Letters,  supra  note  S. 

*>See  A.G.  Edwards  Letter,  supra  note  5. 

■* See  Amendment  No.  4.  supra  note  8.  According 
to  the  NASDR.  where  two  or  more  orders  share  the 
same  order  identifier,  additiotul  order  details 
including  information  items  in  proposed  Rule 
69S4(b)  can  be  used  to  uniquely  identify  a 
particular  order. 

"See  Amendment  No.  4,  supra  note  8. 

**See  A.G.  Edwards  Letter,  supni  note  5. 

"Id. 

■■See  Merrill  Lynch  Letter,  supra  note  S. 

■"See  Amendment  No.  4.  supra  note  8. 


ECNs.^°  Specifically,  this  commenter 
observed  that  the  proposal  would 
require  ECNs  to  distinguish  between 
market  maker  proprietary  orders  and 
other  orders,  which  existing  technology 
does  not  currently  permit. ^^  In  addition, 
this  commenter  noted  that  the  proposed 
treatment  of  order  modifications  as 
canceled  or  replaced  is  contrary  to  ECN 
users'  practice  of  negotiating  and 
trading  directly  with  each  other,^* 

In  recognition  of  the  unique 
characteristics  of  ECNs  and  in  response 
to  the  concerns  expressed  in  the 
comment  latter  from  Instinet,  an  ECN, 
the  NASDR  proposes  to  limit  ECN 
reporting  to  the  OATS  to  the  events  that 
occur  within  the  ECN.  ECNs  would  be 
required  to  record  and  report  only  those 
information  items  that  the  member 
transmitting  the  order  to  the  ECN  has 
provided.  The  NASDR  proposes  that  all 
orders  transmitted  to  ECNs,  regardless 
of  how  such  orders  were  transmitted  to 
the  ECN,  be  treated  like  manual 
orders.'^ 

/.  Modifications  to  ACT  and  Other 
Alternatives  to  the  OATS 

Several  alternatives  to  OATS  were 
recommended  by  the  commenters.  For 
example,  eight  commenters 
recommended  that  rather  than  creating 
OATS,  the  Association  should  focus  its 
efforts  on  improving  the  existing  ACT 
system  to  incorporate  the  additional 
required  information.'*  One  commenter 
proposed  that  rather  than  requiring 
further  development,  the  NASD  should 
recognize  existing  electronic  audit  trails 
relied  upon  by  member  firms  as 
appropriate  vehicles  for  surveillance." 
In  addition,  one  commenter 
recommended  that  the  NASD  develop  a 
uniformly  available  technology  platform 
to  be  used  by  all  industry  participants 
for  non-electronic  orders.'* 

The  NASDR  has  not  modified  the 
proposal  in  response  to  these  comments. 
The  NASDR  stated  that  modifying  ACT 
would  be  detrimental  to  the  current 
function  or  capacity  of  the  ACT  system 
and  might  degrade  the  performance  or 
trade  reporting  function  of  ACT.^'^ 

V.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 


"■  See  Instinet  Letter,  supra  note  5. 

»'  Id.  1 

«'W.  I 

'^  See  Amendment  No.  4,  supra  note  6. 

">*  See  Letters  from  I.P.  Morgan.  BIS.  HBK 
Finance,  Morgan  Stanley,  SIA,  BancAmerica, 
Oppenheimer,  and  Merrill  Lynch,  supra  note  5. 

"'  See  Instinet  Letter,  supra  note  5. 

"*  See  J.P.  Morgan  Letter,  supra  note  5. 

■"  See  Amendment  No.  4.  supra  note  8. 


Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.^*  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  15A(bK6)  of  the  Act.^s  That 
section  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities, 
and  in  general,  to  protect  investors  and 
the  public  interest. 

As  discussed  in  section  II  above, 
pursuant  to  the  SEC  Order,  the  NASD 
agreed  to  design  and  implement  by 
August  8, 1998  or  such  later  time  as  the 
Commission  may  order,'°°  an  order 
audit  trail  system  that  would  enable  the 
NASD  to  reconstruct  markets  promptly, 
conduct  efficient  surveillance  and 
enforce  its  rules.  At  a  minimum,  the 
audit  trail  is  required  to:  (a)  provide  an 
accurate,  time-sequence  record  of  orders 
and  transactions  which  documents  the 
receipt  and  life  of  the  order  and  (b) 
market-wide  synchronization  of  member 
firms'  business  clocks.  In  the  Appendix 
to  its  21(a)  Report,  the  Ctunmission 
stated  thai  "[a]  comprehensive  audit 
trail,  beginning  with  the  time  an  order 
is  placed  aiui  continuing  to  record  the 
life  of  the  order  through  the  process  of 
execution,  is  essential  to  maintaining 
the  integrity  of  the  Nasdaq  maricet."  "* 
The  Commission  further  noted  that  the 
implementation  of  an  enhanced  audit 
trail  would  "allow  for  prompt 
surveillance  on  a  scale  that  cannot  be 
attained  with  traditional  methods  of 
examination"  and  "would  greatly 
facilitate  the  ability  of  the  NASD  and 
the  Commission  to  protect  the  interests 
of  investors."  ****  The  Commission 
believes  that,  as  proposed,  the  OATS 
will  satisfy  both  conditions  of  the  SEC 
Order  and  is  consistent  with  the 
requirements  of  Section  15A(b)(6)  of  the 


*"In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation,  15 
U.S.C.  78c(f). 

"15U.S.C.  78o-3(bM6). 

""The  Commistion  notes  that  the  NASDR  is 
prepared  to  meet  the  established  August  1998 
deadline.  The  implementation  schedule  was 
delayed  not  to  acoommodate  the  NASDR.  but 
rather,  at  the  request  of  the  industry.  The 
Commission  finds  the  delayed  implementation  to 
be  reasonable  to  enable  the  industry  to  effect  the 
necessary  systems  conversions  in  an  efficient  and 
smooth  manner. 

""  See  note  14,  supra. 
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Act  1°'  in  that  it  will  greatly  assist  both 
the  NASD's  and  the  Commission's 
efforts  to  more  rapidly  detect  and 
punish  fraudulent  and  manipulative 
acts  and  practices  involving  Nasdaq 
equity  securities.  OATS  is  designed  to 
capture  the  type  of  information  that  the 
NASDR  can  use  to  prevent  the  trading 
abuses  that  threatened  to  undermine  the 
integrity  of  its  market  and  which 
harmed  investors.  In  short,  OATS  is  an 
integral  part  of  the  NASD's  efforts,  as 
mandated  by  its  settlement  v\dth  the 
Commission,  to  uphold  its  self- 
regulatory  responsibilities  to  enforce  its 
rules. 

To  the  extent  that  commenters' 
suggestions  could  lessen  the  costs  of 
OATS  without  diminishing  its 
effectiveness,  they  have  been  adopted 
by  the  NASD  in  amendments  to  its 
proposal,  as  described  below.  As 
discussed  in  section  IV  above,  a  number 
of  commenters  stated  that  the  j^roposed 
implementation  schedule  was 
unrealistic  and  should  be  delayed  to 
allow  member  firms  to  prepare  to 
comply  with  the  OATS  rules.  The 
Commission  notes  that  the  NASDR 
responded  to  such  comments  by 
delaying  the  efiiactive  dates  of  the 
proposal  and  by  phasing  in  the 
requirements  more  gradually.  For 
example  the  Commission  notes  that 
under  the  original  proposal,  all 
electronic  orders  were  subject  to  the 
OATS  rules  as  of  August  8, 1998.  The 
amendment  implementation  schedule 
would  apply  the  OATS  rules  as  of 
March  1, 1999  only  to«lectronic  orders 
xeoeived  by  EQ^s  and  the  trading 
departments  of  members  that  are  market 
makers  in  the  securities  that  are  the 
subject  of  the  orders.  AH  electronic 
orders  will  not  be  subject  to  the  OATS 
rules  until  August  1, 1999,  pursuant  to 
Amendment  No.  4. 

The  Commission  believes  that  the 
proposed  changes  to  the 
implementation  schedule  for  the  Order 
Audit  Trail  System  are  reasonable  as  the 
additional  time  provided  should  allow 
member  firms  ample  opportimity  to 
develop  and  test  their  systems  to  ensure 
compliance  with  the  requirements  of  the 
proposed  rules.  The  Commission  notes 
that  delaying  the  final  effective  date  of 
the  initial  phase-in  of  the  system  by  six 
months  should  provide  the  NASDR. 
market-makers,  and  ECNs  adequate  time 
for  testing  of  the  Order  Audit  Trail 
System  prior  to  March  1, 1999.  Member 
firms  not  subject  to  the  March  1999 
deadline  may  be  expected  to  benefit 
from  observing  the  implementation 
process  and  thereby,  to  better  focus  their 
own  efforts  to  successfully  prepare  prior 


to  their  scheduled  implementation 
dates. 

Further,  the  Commission  believes 
that,  given  the  critical  role  that  market 
makers  play  in  the  market  for  Nasdaq 
equity  securities,  it  is  appropriate  that 
the  requirements  of  OATS  would  be 
effective  first  for  the  electronic  orders 
received  by  market  makers  in  those 
securities.  In  addition,  the  Commission 
notes  that,  although  the  March  1,  1999 
effective  date  also  applies  to  electronic 
orders  received  by  ECNs,  neither  ECNs 
nor  market  makers  will  have  to  report 
any  information  to  the  OATS  that  is  not 
readily  available  at  trading  desks  by 
March  1, 1999.  Therefore,  the 
Commission  believes  that  both  the 
NASDR  and  Nasdaq  market  participants 
should  have  a  sufficient  opportunity  to 
obtain  important  insight  into  the  OATS 
process  and  to  make  any  necessary 
systems  changes  prior  to  the  August  1, 
1999  effective  date  for  all  electronic 
orders. 

As  discussed  in  the  Summary  of 
Comments  section  above,  member  firms 
were  particularly  ccmcemed  about  their 
ability  to  capture  the  required 
information  regarding  orders  that  are 
received  manxially.  The  Commission 
believes  the  proposed  delay  in 
implementii^  the  requirements  for 
manual  orders  imtil  July  31,  2000 
should  provide  adequate  time  for  all 
member  firms  to  either  develop  the 
necessary  systems  in-house  or  make 
arrangements  to  have  their  reporting 
obligations  arising  under  the  OATS 
rules  fulfilled  on  their  behalf  by  a 
Reporting  Agent. 

Several  comment  letters  addressed  the 
proposed  synchronization  of  business 
clocks.  The  Commission  notes  that  the 
requirement  for  synchronization  of 
members'  business  clocks  is  a  specified 
element  of  the  undertakings  contained 
in  the  ^C  Order. '°*  The  Commission 
believes  the  reliabiUty  and  usefulness  of 
the  OATS  is  contingent  upon  the 
synchronization  of  all  applicable 
business  clocks  of  all  member  firms. 
Determining  whether  members  have 
complied  with  the  OATS  rules  depends 
critically  on  establishing  with 
confidence  the  time  at  which  order 
information  is  received  as  measured  by 
a  source  that  is  standard  throughout  the 
industry.*"  As -discussed  in  section 
rV.G.  above,  the  Commission  notes  that 
one  commenter  recommended  that  the 
proposed  synchronization  of  business 


>o'15U.S.C7eo-3(bK6). 


'"See note  n,  supra. 

""Synchronization  of  all  business  clocks  also  is 
important  in  evaluating  compliance  with  other 
rules  to  which  member  firms  are  subject,  including, 
among  others,  best  execution 4}bligations,  firm  quote 
rules,  and  prohibitions  on  frontrunoing  customer 
orders. 


clocks  should  be  truly  industry-wide 
and  should  include  the  automatic  order 
entry  and  execution  systems  operated 
by  the  various  exchanges. '"^  The 
Commission  supports  a  move  toward 
industry-wide  synchronization  of  clocks 
and  believes  the  synchronization 
requirement  in  OATS  is  an  important 
first  step. 

The  Commission  notes  that  NASD's 
members'  obligation  to  maintain  the 
synchronization  of  business  clocks  will 
be  ongoing.  The  technical  specifications 
proposed  by  the  NASDR  will  require 
that  the  accuracy  of  docks  be 
resynchronized  every  day  before  the 
market  op«is.  The  proposed  technical 
specifications  further  contemplate  that 
business  clocks  would  be  checked 
against  the  standard  clock  periodically 
throughout  the  day  at  pre-determined 
intervals  and  re-synchroniied,  if 
necessary.  The  Commission  further 
notes  that  compliance  examinations, 
conducted  by  both  the  NASDR  and  the 
Conunission,  will  include  a  review  of 
member  firms'  compliance  with  these 
requirements,  including  the  adequacy  of 
procedures  and  the  degree  of  accuracy 
of  all  Imsiness  clocks.  The  Commission 
believes  the  proposed  procedures 
should  ensure  the  accuracy  and 
reliability  of  business  clocks  that  are 
used  for  trading  and  reporting  purposes. 
Accordingly,  the  Commission  believes 
that  the  proposed  requirements  relating 
to  the  synchronization  of  member 
business  clocks  is  consistent  with  the 
requirements  of  Section  15A(bH6)  of  the 
Act  >°'  insofar  as  a  reliable  record  of  the 
timing  of  reportable  events  should 
greatly  assist  the  NASDR's  efforts  to 
detect  and  to  punish  fraudulent  and 
manipulative  activity  more  quid^ly. 

The  Commission  also  notes  that  a 
number  of  commenters  expressed 
concerns  regarding  the  original  proposal 
to  use  a  non-industry  standard  12 
character  order  identifier  and  problems 
with  passing  the  order  origination  date. 
The  proposed  rules,  as  amended,  would 
conform  the  requirements  of  the  unique 
order  identifier  to  comply  with  the 
industry  standard,  eight-character 
alphanumeric  field  and  eUminate  the 
requirement  to  pass  the  OTder 
origination  date.  According  to  the 
NASDR,  the  eight  alphanumeric 
character  order  identifier  will  suffice  to 
gather  the  needed  information  required 
by  OATS.  In  situations  where  the 
unique  order  identifier  is  not 
transmitted,  other  order  data  required  to 
be  reported  should  allow  orders  to  be 
uniquely  identified.  The  Commission 
beUeves  the  proposed  modifications  to 


>°*  See  note  68.  supra. 
'"'  15  U.S.C  78»-30))(6). 
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the  requirements  relating  to  the  unique 
order  identiHer  should  reduce  the 
requisite  number  of  program  changes 
and  the  amount  of  testing  required  of 
member  Hrms  without  jeopardizing  the 
usefulness  of  the  data  to  be  received  by 
the  NASDR.  hi  turn,  this  amendment 
should  lower  the  cost  of  the  proposal 
and  thereby,  address,  to  some  extent, 
the  concerns  expressed  by  several 
commenters  relating  to  the  costs 
associated  with  implementation  of  the 
proposal. '°» 

Moreover,  the  Commission  notes  that 
for  orders  transmitted  manually  and  all 
orders  transmitted  to  EQMs,  neither  an 
order  identifier  nor  an  order  origination 
date  will  be  passed  when  the  order  is 
routed.  In  addition,  in  response  to 
concerns  expressed  by  several 
commenters,""  only  certain  information 
items  would  be  required  to  be  recorded 
and  reported  to  OATS.  As  these 
information  items  generally  correspond 
to  data  that  is  expected  to  be  readily 
available  at  trading  desks  at  the  time 
that  the  orders  are  received,  the 
Commission  believes  that  the  proposal 
acknowledges  the  unique  challenges 
OATS  presents  to  member  Brms  that 
handle  manual  orders  and  to  ECNs.  The 
Commission  believes  that  the  proposal, 
as  amended,  appropriately  addresses 
these  concerns  as  delineated  above, 
while  continuing  to  allow  NASDR  to 
track  these  orders  through  the  OATS. 
The  Commission  further  believes  that, 
so  long  as  manual  orders  and  orders 
transmitted  to  ECNs  can  be  manually 
matched  by  the  NASDR,  the  proposed 
elimination  of  these  requirements  is 
appropriate.  . 

In  addition,  the  Commission  believes 
the  provisions  of  proposed  Rule  6954(c) 
permitting  a  Reporting  Agent  to  fulfill  a 
member's  reporting  obligations  should 
provide  member  Hrms  with  needed 
flexibility.  These  provisions,  which 
require  a  written  agreement  and  make 
clear  that  the  member  firm  retains 
primary  compliance  responsibility  for 
recording  and  reporting  order 
information,  should  benefit  smaller 
member  firms  by  providing  them  with 
the  option  to  rely  on  third  parties  to 
comply  with  the  reporting  obligations 
arising  under  the  proposed  rules.  The 


'°*See  disciusion  in  section  IV.B.  above.  The 
Commission  recognizes  thai  OATS  will  require 
some  degree  of  systems  changes  by  NASD  members 
that  will  vary  depending  upon  the  business  mix  of 
the  particular  firm.  These  changes  will  entail  costs 
for  all  NASD  Hrms.  Nevertheless,  the  Commission 
balieves  any  costs  are  far  outweighed  by  the 
substantial  baneRt  to  NASDR  surveillance  and 
enforcement  that  will  arise  from  OATS.  Without  the 
implementation  of  OATS,  it  would  be  harder  to 
delect  and  deter  the  types  of  trading  abuses 
described  in  the  Commission's  21  (a]  Report. 

'""See  discussion  in  section  IV. H.  above. 


Commission  believes  that  the  provisions 
contained  in  proposed  Rule  6955(c) 
should  alleviate  some  of  the  concerns 
expressed  by  commenters  that  OATS 
would  place  smaller  firms  at  a 
competitive  disadvantage. i*° 

The  Commission  notes  that  in 
response  to  concerns  express  by  several 
commenters,  the  NASDR  clarified  that 
reporting  of  bunched  orders  would  be 
permitted  and  required  additional 
information  to  be  recorded  and  reported 
with  respect  to  such  orders.  The 
Commission  believes  the  NASDR's 
proposed  treatment  is  appropriate  as  it 
will  allow  those  members  that  are 
accustomed  to  bunching  their  orders  to 
continue  to  do  so  while  permitting  those 
manual  orders  that  are  bunched  to  be 
easily  identified  by  the  OATS. 

The  Commission  notes  that  one 
commenter  recommended  that  preferred 
stock  be  excluded  fi'om  the  proposed 
requirements.*^*  The  Commission 
believes  that  the  NASDR's  decision  to 
not  provide  a  specific  exemption  from 
the  OATS,  requirements  for  preferred 
stock  is  appropriate  because  the 
preferred  stock  is  an  equity  security  that 
poses  many  qf  the  same  surveillance 
concerns  as  common  stock. 

The  Commission  recognizes  that  there 
may  be,  particularly  with  respect  to 
manual  orders,  information  items  not 
required  to  be  recorded  and  reported  by 
the  proposal  that  could  prove  helpful  to 
the  NASD  or  the  Commission  in 
carrying  out  their  regulatory 
responsibilities.  Nonetheless,  the 
Commission  believes  that  the  NASDR's 
proposal  represents  a  significant  and 
appropriate  effort  to  satisfy  the 
Commission  mandate  to  develop  and 
implement  OATS,  while  attempting  to 
minimize  the  costs  imposed  on  the 
industry  by  such  an  undertaking.  The 
Commission  expects  that  during  the 
process  of  implementing  and  reviewing 
OATS,  the  Commission  and  the  NASDR 
will  identify  ways  in  which  to  improve 
OATS.  The  Commission  fully  expects 
the  NASDR  to  submit  proposals  to 
modify  the  requirements  of  OATS,  as 
needed,  to  enhance  the  effectiveness  of 
OATS  as  a  regulatory  tool. 

The  Commission  notes  that  the 
proposed  revisions  to  NASD  Rule  3110 
would  impose  recordkeeping 
requirements  on  Reporting  Members  in 
addition  to  the  recordkeeping  and 
reporting  requirements  set  forth  in  the 
OATS  rules.  Proposed  Rule  3110(c) 
would  require  members  to  record  the 
identification  of  the  registered 
representative  who  receives  an  order 
directly  from  a  customer,  the 


' '°  See  note  66.  supra. 
' ' '  See  note  78,  supra. 
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identification  of  each  registered  person 
who  executes  the  order,  and  the 
identification  of  the  department  that 
originates  an  order  that  is  manually 
transmitted  to  another  department 
within  the  member  firm.  The 
Commission  notes  that  the  proposal,  as 
originally  submitted,  required  the 
identification  of  the  individual 
receiving  and  the  department 
originating  an  order  to  be  recorded  and 
reported  to  OATS.  Although  this 
information  may  be  critical  to  the 
Commission  and  the  NASDR  for 
surveillance  and  enforcement  purposes, 
the  Commiseion  believes,  as  noted 
above,  that  it  is  reasonable  to  require 
this  information  to  be  recorded,  but  not 
reported  to  OATS,  to  allow  the 
implementation  of  OATS  to  proceed  as 
quickly  as  fiossible.  Again,  after  the 
Commission  and  the  NASDR  have 
gained  experience  with  OATS,  further 
modification  to  these  requirements  may 
be  deemed  necessary. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  Nos.  2, 

3,  4,  5.  and  t  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Commission  notes  that  Amendment 
Nos.  2  and  3  involve  technical  and 
procedural  matters  relating  to  the 
extension  of  the  Commission's  statutory 
review  process  and  the  numbering  of 
the  proposed  rules.  Accordingly,  the 
Commission  believes  that  Amendments 
Nos.  2  and  3  raise  no  issues  of 
regulatory  concern. 

With  respect  to  Amendment  No.  4, 
the  Commission  notes  that  the 
Amendment,  among  other  things, 
clarifies  the  proposal  and  extends  the 
implementation  schedule  for  the 
proposed  changes.  In  Amendment  No. 

4,  the  NASDR  clarifies  its  original 
proposal  by  redefining  certain  terms, 
such  as  "electronic  order,"  and  adding 
defined  terms,  such  as  "manual  order," 
to  more  accurately  reflect  current 
industry  understanding  of  those  terms. 
Amendment  No.  4  also  revises  proposed 
Rule  6954  to  separately  address  four 
different  order  transmittal  scenarios. 
The  Commission  supports  these 
clarifications  and  believes  they  should 
assist  member  firms  in  their  efforts  to 
comply  with  the  new  requirements.  The 
NASDR  also  proposes  to  delay  the 
phase-in  of  the  OATS  implementation 
schedule  to  provide  member  firms  with 
additional  time  to  develop  and  test  their 
systems  prior  to  the  mandatory 
implementation  date.  The  Commission 
notes  that  the  proposed  extension  of  the 
effective  dates  is  directly  responsive  to 
the  comment  letters  submitted  on  the 
proposed  ru  e. 
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In  addition.  Amendment  No.  4 
contains  several  proposed  modiHcations 
to  the  proposed  rule  change,  the 
majority  of  which  will  facilitate  member 
compliance,  often  at  a  lower  cost.  For 
example,  in  response  to  a  number  of 
commenters'  concerns.  Amendment  No. 
4  proposes  to  modify  the  specifications 
for  electronic  orders  to  conform  the 
unique  order  identiBer  requirement  to 
the  industry  standard  of  eight  characters 
■  and  to  delete  the  requirement  to  pass 
the  order  origination  date.  The 
Commission  believes  that  the  proposed 
modifications  relating  to  the  technical 
specifications  for  electronic  orders 
should  substantially  ease  the 
compliance  burden  imposed  on  NASD 
members  by  the  proposed  rule  without 
undermining  the  purpose  of  the  OATS. 
Further  proposed  modifications 
contained  in  Amendment  No.  4  would 
facilitate  the  reporting  requirements 
relating  to  bunched  orders.  Amendment 
No.  4  also  proposes  to  modify  the 
proposal  by  limiting  the  reporting 
requirements  applicable  to  ECN's  to 
conform  to  those  requirements 
applicable  to  manually  transmitted 
orders. 

Moreoever,  Amendment  No.  5 
proposes  to  delete  the  provisions  in  the 
proposed  rule  text  stating  that  the 
information  required  to  be  recorded  by 
the  Reporting  Member  operating  an  ECN 
is  that  information  provided  to  the  ECN 
by  the  transmitting  Reporting  Member. 
The  Commission  notes  that  Amendment 
No.  5  proposes  to  conform  the  language 
of  the  text  to  the  technical  specifications 
for  OATS  developed  by  the  NASDR. 
Consequently,  the  receiving  ECN  will  be 
required  to  record  the  applicable 
information  items  specified  in  Rule 
T     6954(c)  at  the  time  the  order  is  received 
from  the  transmitting  member.  As 
discussed  above,  the  Commission  notes 
that  the  proposed  modifications  to  the 
proposed  rule  change  contained  in 
Amendment  Nos.  4  and  5  are  directly 
responsive  to  the  concerns  expressed  in 
comment  letters  submitted  to  the 
Commission. 

Finally,  Amendment  No.  6  provides  a 
number  of  clarifying  and  technical 
amendments  which  raise  no  issues  of 
regulatory  concern.  Amendment  No.  6 
clarifies  the  treatment  of  bunched 
orders,  and  modifies  the  language  of  the 
proposed  rule  both  to  eliminate 
inapplicable  references  and  to  make  the 
rule  text  easier  to  understand. 
Amendment  No.  6  also  revises  the 
implementation  date  of  Phase  One  of 
OATS  to  allow  market  participants 
additional  time  to  implement  the 
required  systems  changes  and  to 
conduct  necessary  testing. 


Further,  Amendment  No.  6  eliminates 
the  requirement  under  proposed  Rule 
6954(c)(1)  that  an  order  that  is 
transmitted  from  one  department  to  the 
trading  desk  of  the  same  firm  must  be 
reported  to  OATS.  As  OATS  will 
assume  that  transmissions  for  which 
there  is  no  routing  report  have  been 
transmitted  to  the  member's  trading 
desk,  the  Commission  believes  that  this 
amendment  will  allow  OATS  to  obtain 
sufficient  information  while  reducing 
unnecessary  recordkeeping  and 
reporting  burdens  imposed  on  member 
firms. 

In  addition,  Amendment  No.  6,  by 
amending  NASD  Rule  3110,  reinstates 
the  recordkeeping  requirements  initially 
proposed  by  the  NASDR  and  published 
for  comment  by  the  Commission.  In 
particular.  Amendment  No.  6  amends 
Rule  3110  to  require  information  items 
pertaining  to  the  identification  of 
persons  and  departments  receiving  or 
originating  orders  to  be  recorded  by 
Reporting  Members.  The  Commission 
notes  that  such  items  were  initially 
proposed  to  be  recorded  and  reported  to 
OATS  and  thus.  Amendment  No.  6 
minimizes  the  reporting  obligations  of 
member  firms  while  ensuring  that  vital 
identifying  information  continues  to  be 
available  for  regulatory  purposes. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  the  Act  in 
general  and  with  Section  15A(b)(6)  of 
the  Act  *^2  in  particular  to  approve 
Amendment  Nos.  2.  3, 4,  5,  and  6  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

VI.  Solicitatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments 
Nos.  2,  3,  4,  5,  and  6,  including  whether 
the  proposed  Amendments  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  propwsed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  all 


such  filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASI>-97- 
56  and  should  be  submitted  by  April  3, 
1998. 

VII.  Conclusion 

The  Commission  believes  that  the 
proposal,  as  amended,  should 
significantly  assist  the  NASDR's  efforts 
in  fulfilling  its  regulatory 
responsibilities.  The  Commission 
further  believes  the  proposed  rules  meet 
the  minimum  requirements  for  an  order 
audit  trail  system  imposed  by  the 
Commission  in  the  SEC  Order,  which 
required  a  time-sequenced  record  of 
orders  and  market-wide  synchronization 
of  all  member  firms'  business  clocks.  In 
addition,  the  OATS  should  provide  a 
useful  surveillance  tool  that  will  allow 
earlier  detection  of  fraudulent  activity 
for  the  benefit  of  investors  and  the 
public.  Therefore,  the  Commission 
believes  the  approval  of  the  proposed 
Order  Audit  Trail  System,  as  amended, 
is  appropriate  and  consistent  with  the 
requirements  of  the  Act  applicable  to  a 
national  securities  association,  and  in 
particular,  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act "'  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.»>*  that  the 
proposed  rule  change  (SR-NASD-97- 
56),  including  Amendment  Nos.  1,  2,  3, 
4,  5,  and  6,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  98-6528  Filed  3-12-98;  8:45  am] 
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Setf-Regutatory  Organiiations;  Notice 
of  Filing  of  Proposed  Rule  Ctiange  bf 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Proposed  By-Law 
Amendments  to  Article  iV,  Section  4- 
8,  Article  V.  Section  5-5,  and  Article 
XXII,  Section  22-1 

March  4.  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


'MS  U.S.C.  7B0-3(b)(6). 


"M5  U.S.C.  780-3. 

"M5  U.S.C.  78s(b)(2). 

"'' 17  CFR  2O0.3O-3(a)(12). 
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("Act"),*  notice  is  hereby  given  that  on 
February  11,  1998,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
oraanization.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Ragulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Propoaad  Rule  CSiange 

The  Phlx,  pursuant  to  Rule  19b-4  of 
the  Act,  seeks  to  amend  By-Law  Article 
IV.  Section  4-8,  the  Disqualification  of 
Governors;  Article  V,  Section  5-5, 
Acting  Chairman  and  Vacancies  in  the 
Office  of  Chainnan  or  Vice  Chairman; 
and  Article  XXn,  Section  22-1, 
Amendment  the  By-Laws.  The  text  of 
the  proposed  rule  change  is  attached  as 
Exhibit  A. 

n.  Sdf-Kagulatory  Oi:ganization's 
SUtanient  of  Ike  ParpNose  of,  and 
SUtartory  Basis  for,  the  Prapoeed  Rule 


In  its  filing  %vith  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organizatirai  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  is  proposing  an  amendment 
to  Article  FV,  Secticm  4-8  of  the  Phlx 
By-La%vs  in  order  to  apply  the  Phlx  Code 
of  Conduct  to  members  of  the  Board  of 
Governors  and  to  members  of  Standing 
Committees,  Special  Committees,  and 
Sobcommittees  thereof.  In  addition,  the 


"i5U.S.C7a»(bMi). 

'The  Ptilx  had  originally  submitted  the  filing  on 
December  10,  1997;  hcrwever.  the  portion  of  the 
filing  comaining  proposed  changes  to  the  By-Law 
language  (currently  Exhibit  A)  was  not  included  in 
the  filing.  At  the  Commission's  request,  the  Phlx 
provided  the  proposed  By-Law  language.  The  Phlx 
made  a  complete  Tiling  on  February  11, 1996.  On 
February  13.  1998.  the  Phbc  submitted  Amendment 
No.  1  to  the  filing,  in  which  it  made  technical 
corrections  to  the  language  contained  in  Exhibit  A 
and  provided  support  for  the  proposed  changes  to 
the  By-Laws.  See  Letter  from  Murray  L.  Ross.  Vice 
President  and  Secretary,  Phlx,  to  Marie  Ito,  Special 
Counsel,  Division  of  Market  Regulation. 
Commission,  dated  February  13.  1998. 


Exchange  proposes  to  amend  Article  V, 
Section  5^5,  to  provide  a  mechanism  to 
designate  the  Chief  Operating  Officer  or 
another  Senior  Officer  to  assume  the 
duties  of  Chainnan  on  an  interim  basis 
in  circumstances  of  an  extended 
absence  or  inability  of  the  Chairman  to 
serve.  The  Exchange  also  proposes  to 
amend  Article  XXII.  Section  22-1  to 
clarify  the  procedures  with  respect  to 
the  submission  of  amendments  to  the 
By-Laws.  This  proposed  amendment  to 
Section  22-1  would  raise  from  fifty  to 
seventy-five  the  number  of  Phlx 
members  required  to  offer  an 
amendment  to  the  By-Laws;  would 
lengthen  from  two  weeks  to  four  weeks 
the  time  period  in  which  a  vote  on  a 
proposed  amendment  must  be  held;  and 
would  establish  the  date  of  the 
submission  of  the  proposed  amendment 
as  the  record  date  for  determining  the 
eligibility  of  members  to  vote  on  the 
proposed  amendment.  The  proposal 
also  changes  the  requirement  that  the 
proposed  amendment  be  submitted  to 
the  Board.  Under  the  proposal,  the 
proposed  amendment  will  be  submitted 
to  the  Secretary. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settUng, 
processing  information  vyith  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest.  The  proposed 
change  to  Article  IV,  Section  4-8  is 
intended  to  prevent  potential  conflicts 
of  interest  and  to  apply  the  Code  of 
Conduct  not  only  to  members  of  the 
Board  of  the  Exchange,  but  also  to 
Standing  Committees  and 
Subcommittees  thereof.  In  addition,  the 
proposed  amendments  to  Article  V, 
Section  5-5  of  the  By-Laws  are  designed 
to  provide  a  mechanism  for  designating 
the  Chief  Operating  Office  or  another 
senior  officer  as  the  persons  responsible 
for  assuming  the  duties  of  the  Chairman 
on  an  intnim  basis,  and  would  define 
an  "extended  absence"  and  an 
"inability  to  act"  of  the  Chairman  of  the 
Board.  The  proposed  amendments  to 
Section  22-1  of  Article  XXII  of  the  By- 
Laws  would  clarify  the  procedures  for 
offering  amendments  to  the  By-Laws, 
thereby  fostering  cooperation  and 


coordination  with  respect  to  Exchange 
administrati<Mi  and  governance.^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EBectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Pwsons  making 
written  submissions  ^ould  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.Q  552.  will  be 
available  for  inspection  and  copying  in 
the  Conmiisslon's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-46 
and  should  be  submitted  by  April  3, 
1998. 


^  See  Amendment  No.  1,  cited  in  note  2,  above. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Johathan  G.  Katz, 

Secretary. 

Exhibit  A 

New  text  is  in  italics;  deleted  text  is 
bracketed. 

Article  IV— Board  of  Governors; 
Disqualification  of  Governors 

Sec.  4-8.  No  Governor  shall  be  disqualified 
firom  participating  in  any  meeting,  action  or 
proceeding  of  the  Board  of  Governors  by 
reason  of  being  or  having  been  a  member  of 
a  Standing  or  Special  Committee  which  has 
made  prior  inquiry,  examination  or 
investigation  of  the  subject  under 
consideration.  Nor  shall  any  member  of  any 
such  Committee  be  disqualified  by  reason  of 
such  membership  bom  acting  as  a  Governor 
upon  an  appeal  from  a  decision  of  any  such 
Committee.  [But  no  person  shall]  Pursuant  to 
the  Exchange's  Code  of  Conduct,  no  member 
of  the  Boaiid  of  Governors  or  of  any 
committee  or  subcommittee  shall  in  any 
manner,  directly  or  indirectly,  participate  in 
the  {determination  of  any  matter  in  which  he 
is  personally  interested.]  determination  of 
any  matter  substantially  affecting  his  or  her 
interest  or  the  interests  of  any  person  in 
whom  he  or  she  is  directly  or  indirectly 
interested.  In  any  such  case,  the  particular 
member  shall  disqualify  himself  or  herself,  or 
shall  be  disqualified  by  the  Chair  of  the 
Board  or  chair  of  the  relevant  committee  or 
subcommittee. 

Article  V— Chairman,  Vice  Chairman,  and 
Officers  of  the  Exchange;  Acting  Chairman 
and  Vacancies  in  Office  of  Chairman  or  Vice 
Chairman 

Sec.  5-S.  During  the  extended  absence  or 
inability  to  act  of  the  Chairman  of  the  Board, 
the  Board  shall  designate  (either  of  the  Vice 
Chairmen  to  assume  the  presiding  officer  of 
the  Board  functions  and]  the  Chief  Operating 
Officer  or  another  senior  officer  to  assume 
the  duties  of  the  Chairman  on  an  ad  interim 
basis.  An  extended  absence  or  inability  to  act 
of  the  Chairman  of  the  Board  will  occur  if  the 
Chairman  is  unable  to  fulfill  his  or  her  duties 
for  a  period  longer  than  four  weeks.  The 
Board  of  Governors  shall  select  a  successor 
to  the  Chairman  of  the  Board  if  that  office 
becomes  p>ermanently  vacant.  In  case  a 
vacancy  shall  occur  in  the  office  of  either  of 
the  Vice  Chairmen,  the  Nominating 
Committee  shall  select  a  successor  to  serve 
the  remainder  of  the  unexpired  term,  subject 
to  approval  by  the  Board. 

Article  XXII— Amending  the  By-Laws; 
Amendments  to  By-Laws 

Sec.  22-1.  Whenever  [fifty]  Seventy-five 
members  of  the  Exchange  shall  offer,  in 
writing,  any  amendment  to  the  By-Laws,  it 
shall  be  submitted  to  the  [Board  of 
Governors,  who  shall,  within  two  weeks  after 
the  proposed  amendment  is  filed  with  the 
Secretaiy  of  the  Exchange,]  Secretary  of  the 
Exchange,  who  shall  submit  it  to  the 
membership  for  vote  thereon  by  ballot[. 


*  17  CFR  200.3O-3(a)(12). 


under  such  regulations  as  the  Chairman  of 
the  Board,  with  the  approval  of  the  Board  of 
Governors,  may  direct].  The  vote  shall  be 
conducted  within  four  weeks  of  the  date  of 
such  submission.  The  record  date  for 
determining  members  entitled  to  vote  on 
such  amendment  shall  be  set  as  the  date  of 
the  submission.  Each  member  of  the 
Exchange  in  good  standing  may  vote  in 
person  or  by  proxy.  If  the  number  of 
members  participating  in  the  balloting 
exceeds  one-half  of  the  number  of 
memberships  then  outstanding  and  the 
proposed  amendment  is  approved  by  the 
affirmative  vote  of  a  majority  of  the  votes 
cast,  it  shall  thereupon  become  a  part  of  the 
By-Laws. 

[FR  Doc.  9S-6529  Filed  3-12-98;  8:45  am] 
BHXMQ  OOOE  HtO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[DeclarMion  of  Dt«Mlirt30S7;  Amendment 
#21 

State  of  CaUfomia 

In  accordance  with  e  notice  from  the 
Federal  Emergency  Management  Agency 
dated  February  26, 1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Los  Angeles, 
Orange.  Stanislaus,  and  Trinity  Coimties 
in  the  State  of  California  as  a  disaster 
area  due  to  damages  caused  by  severe 
winter  storms  and  flooding  banning 
on  February  2, 1998  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  Counties  of 
Riverside,  San  Bernardino,  and  San 
Diego  in  the  State  of  California  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
April  10, 1998  and  for  economic  injury 
the  termination  date  is  November  9, 
1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  5, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  98-6484  Filed  3-12-98;  8:45  am] 

BiLUNG  CODE  802S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  »3045;  Amendment 

*4 

State  of  Florida 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  February  26  and  27,  and  March  2, 


1998,  the  above-numbered  Declaration 
is  hereby  amended  to  include  Levy  and 
Putnam  Counties  in  the  State  of  Florida 
as  a  disaster  area  due  to  damages  caused 
by  severe  storms,  high  winds,  tornadoes, 
and  flooding  beginning  on  December  25, 
1997  and  continuing.  This  declaration  is 
further  amended  to  extend  the  deadhne 
for  filing  applications  for  physical 
damage  as  a  direct  result  of  this  disaster 
to  April  6, 1998.  The  deadline  for  filing 
appUcations  for  economic  injury 
remains  October  6,  1998. 

All  counties  contiguous  to  the  above- 
name  primary  counties  have  been 
previously  declared. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  3, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  98-6479  Filed  3-12-98;  8:45  am] 

MLUNG  CODE  nZi-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[Dw:laretk>n  of  Dtsaelsr  »3064] 

State  of  New  Jaraay 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  3, 1998, 1 
find  that  Atlantic  and  Cape  May 
Counties  in  the  State  of  New  Jersey 
constitute  a  disaster  area  due  to 
damages  caused  by  a  severe  winter 
coastal  storm,  high  winds,  and  flooding 
that  occurred  February  4-9, 1998. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  May  2, 1998,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  December  3, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  1  Office, 
60  Rainbow  Blvd.  South,  3rd  Floor, 
Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  Counties  of 
Burlington,  Camden,  Cumberland, 
Gloucester,  and  Ocean  in  the  State  of 
New  Jersey  may  be  filed  until  the 
specified  date  at  the  above  location. 

The  interest  rates  are: 


Percent 

Physical  Damage 
Homeowners  witti  Credit  Avail- 
able Elsewhere 

7.250 

Homeowners     without     Credit 
Avaiiat>le  Elsewhere  

3.625 

Businesses   with    Credit   Avail- 
at)le  Elsewhere 

8.000 

Businesses  and  Non-Profit  Or- 
ganizations    without     Credit 
Available  Elsewhere  

4.000 
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Percent 

Others  (Induding  Non-Profit  Or- 
ganizations) witti  Credit  Avail- 
able Elsewtiere 

7.125 

For  Economic  Injury 
Businesses  and  Small  Agricul- 
tural    Cooperatives     without 
Credit  Available  Elsewhere  ... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  306411  and  for 
economic  injury  the  number  is  975800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  5. 1996. 
Benard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  98-6483  Filed  3-12-98;  8:45  am) 


SMALL  BUSINESS  ADMINISTRATION 

'  #3046!  Amendment 


[Dedvabon  of 
«1 


State  of  UtowYorfc 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  February  27, 
1998,  the  above-numbered  Declaration 
is  hereby  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damage  as  a  direct  result  of  this 
disaster  to  April  10. 1998.  The  deadline 
for  filing  applications  for  economic 
injury  remains  October  13, 1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  5. 1998. 

Baraard  Kulik. 

Associate  Administrator  for  Disaster 

Assistance. 

IFR  Doc.  98-6482  Filed  3-12-98;  8:45  am) 

aajjNO  oooc  «ei-ei-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3049;  Amendment 
♦1 

State  of  Tennessaa 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  I'ebruary  23,  1998.  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Washington  County 
in  the  State  of  Tennessee  as  a  disaster 
area  due  to  damages  caused  by  severe 
storms  and  flooding  beginning  on 
January  6. 1998  and  continuing  through 
February  12, 1998. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Hawkins,  Tennessee  may  be  filed  until 


the  specified  date  at  the  previously 
designated  location.  Any  counties 
contiguous  to  the  above-named  primary 
county  and  not  listed  herein  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
March  13, 1998  and  for  economic  injury 
the  termination  date  is  October  13, 
1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  February  26.  1998. 
Bernard  Kolik, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  98-6485  Filed  3-12-98:  8:45  am] 
BHiJNa  cooc  aeis-ai-M 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board;  Public  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  •  public  meeting  on  Monday, 
May  4,  1998,  from  9:00  am  to  5:00  pm, 
at  the  San  Antonio  Small  Business 
Envelopment  Center,  The  University  of 
Texas  at  Sen  Antonio,  to  discuss  such 
matters  as  may  be  presented  by 
members,  ^aff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  please  write 
or  call  Jorge  F.  Cardona,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW.  Fourth  Floor.  Washington, 
DC,  20416,  telephone  number  (202) 
205-7303. 
Eugene  Cariaon, 

Associate  Administrator,  Communications 
and  Public  Liaison. 

IFR  Doc.  98-6481  Filed  3-12-98;  8:45  am] 

BHJJNQ  cool  a02S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  l->Boston  District  Advisory 
Council;  Public  Meeting 

The  U.S,  Small  Business 
Administration  Region  I  Advisoi-y 
Counsel,  located  in  the  geographical 
area  of  Boston,  will  hold  a  public 
meeting  at  10:00  a.m.,  on  Thursday. 
April  2,  1998.  at  the  Boston  District 
Office,  Room  265,  to  discuss  such 
matters  as  may  be  presented  by 
members  and  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  please  vo'ite 
or  call  Ms.  Mary  E.  McAleney,  District 


UMI 


Director,  U.S.  Small  Business 
Administration,  10  Causeway  Street, 
Room  265,  Boston,  Massachusetts 
02222-1093.  telephone  (617)  565-5560. 
Eugene  Carlson, 

Associate  Administrator,  Office  of 
Communications  Sr  Public  Liaison. 

IFR  Doc.  98-6478  Filed  3-12-98;  8:45  am) 
BiLLMO  GOOE  nts-oi-ai 

SMALL  BUSMESS  ADMINISTRATION 

Region  IX— Honotuhi  District  Advisory 
Council:  Public  Meeting 

The  Small  Business  Administration 
Region  IX  Honolulu  District  Advisory 
Council,  located  in  the  geographical 
area  of  Honohilu,  Hawaii,  will  hold  a 
public  meeting  st  10:00  a.m.  on 
Wednesday,  March  25. 1998.  at  the 
Business  Infarmati(Hi  and  Counseling 
Center,  1111  Bishop  Street,  Suite  204. 
Training  Center,  Honolulu.  HI  96813.  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  Small 
Business  Administration,  or  others 
present. 

For  further  infcxmation,  write  or  call 
Andrew  K.  Poepoe.  District  Director, 
U.S.  Small  Business  Admimstration, 
300  Ala  Moana  Boulevard,  Ro«n  2-235 
Honolulu,  Hawaii  96850.  telephone 
(808)  541-2965. 

Dated:  March  6, 1998. 
Engeae  Carlnnit 

Associate  Administration,  Office  o/ 
Communicatioos  Sr  Public  Liaison. 
(FR  Doc.  98-6480  Piled  3-12-98;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

United  Stated-Israel  Free  Trade  Area 
Implementation  Act  Designation  of 
Qualifying  Industrial  Zone 

AQB4CY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

SUMMARY:  Under  the  United  States-Israel 
Free  Trade  Area  Implementation  Act 
(the  "FTA  Act"),  products  of  quahfying 
industrial  zones  encompassing  portions 
of  Israel  and  Jordan  or  Israel  and  Egypt 
are  eligible  to  receive  duty-free 
treatment.  Effective  upon  publication  of 
this  notice,  the  United  States  Trade 
Representative,  pursuant  to  authority 
delegated  by  the  President,  is 
designating  the  Israeli-Jordanian  Irbid 
Qualifying  Industrial  Zone  as  a 
qualifying  industrial  zone  under  the 
FTA  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Daniel  A.  Clime,  Director  for  the  Middle 
East  and  Mediterranean  (202)  395-4620. 
SUPPLEMBrrARY  INFORMATION:  Piirsuant 
to  authority  granted  under  Section  9  of 
the  United  States-Israel  Free  Trade  Area 
Implementation  Act  of  1985,  as 
amended  (19  U.S.C.  2112  note),  the 
President  proclaimed  certain  tariff 
treatment  for  the  West  Bank,  the  Gaza 
Strip,  and  qualifying  industrial  zones 
(Proclamation  6955  of  November  13, 
1996  (61  FR  58761)).  In  particular,  the 
President  proclaimed  modifications  to 
general  notes  3  and  8  of  the  Harmonized 
Tariff  Schedule  of  the  United  States:  (a) 
To  provide  duty-free  treatment  to 
qualifying  articles  that  are  the  product 
of  the  West  Bank  or  Gaza  Strip  or  a 
qualifying  industrial  zone  and  are 
entered  in  accordance  with  the 
provisions  of  section  9  of  the  FTA  Act; 
(b)  to  provide  that  articles  of  Israel  may 
be  treated  as  though  they  were  articles 
directly  shipped  from  Israel  for  the 
purposes  of  ue  United  States-Israel  Free 
Trade  Area  Agreement  (the 
"Agreement")  even  if  shipped  to  the 
United  States  from  the  West  Bank,  the 
Gaza  Strip,  or  a  qualifying  industrial 
zone,  if  the  articles  otherwise  meet  the 
requirements  of  the  Agreement;  and  (c) 
to  provide  that  the  cost  or  value  of 
materials  produced  in  the  West  Bank, 
the  Gaza  Strip,  or  a  qualifying  indiistrial 
zone  may  be  included  in  the  cost  or 
value  of  materials  produced  in  Israel 
imder  section  l(c)(i)  of  Annex  3  of  the 
Agreement,  and  that  the  direct  costs  of 
processing  operations  perfmmed  in  the 
West  Bank,  die  Gaza  Strip,  or  a 
qualifying  industrial  zone  may  be 
included  in  the  direct  costs  of 
processing  opei^tions  performed  in 
Isnel  under  section  l(c)(ii)  of  Annex  3 
of  the  Agreement. 

Section  9(e)  of  the  FTA  Act  defines  a 
"qualifying  industrial  zone"  as  an  area 
that  "(1)  ^compasses  p(»tions  of  the 
territory  of  Israel  and  Jordan  or  Israel 
and  Egypt;  (2)  has  been  designated  by 
local  authorities  as  an  enclave  where 
merchandise  may  enter  without 
payment  of  duty  or  excise  taxes;  and  (3) 
has  been^  specified  by  the  President  as 
a  qualifying  industrial  zone."  In 
Proclamation  6955,  the  President 
delegated  to  the  United  States  Trade 
Representative  the  authcnity  to 
designate  qualifying  industrial  zones. 

In  an  agreement  dated  November  16, 
1997,  the  Government  of  Israel  and  the 
Government  of  Jordan  agreed  to  the 
creation  of  the  Irbid  Qualifying 
Industrial  Zone,  encompassing  areas 
imder  the  customs  control  of  the 
Tesi>ective  Governments.  The 
Government  of  Israel  and  the 
Government  of  Jordan  further  agreed 


that  merchandise  may  enter  the  Irfoid 
Qualifying  Industrial  Zone  without 
payment  of  duty  or  excise  taxes,  and 
both  Governments  subsequently 
implemented  this  agreement  pursuant  to 
their  domestic  legal  procedures.  The 
Irbid  Qualifying  Industrial  Zone 
accordingly  meets  the  criteria  under 
paragraphs  9(e)  (1)  and  (2)  of  the  FTA 
Act. 

Pursuant  to  the  authority  delegated  by 
the  President  in  Proclamation  6955,  the 
United  States  Trade  Representative 
hereby  designates  the  Irbid  Qualifying 
Industrial  Zone  as  a  qualifying 
industrial  zone  under  section  9  of  the 
FTA  Act,  effective  upon  the  date  of 
publication  of  this  notice. 

Dated:  Much  6. 1908. 
QiTlene  BmnhtMcj, 
United  States  Trade  Representative. 
[FR  Doc  98-6413  Filed  3-12-98;  8:45  am] 
BNJJNQ  OOOE  aif»-ei-M 


DEPARTMENT  OF  TRANSPORTA-nON 

Federal  Highway  Adminlatration 

Federal  Transit  Adminiatration 

National  ITS  Architecture  Consislency 
Meewigs 

AQBICIE8:  Federal  Highway 
Administraticm  (FHWA),  Federal 
Transit  Administration  (FTA),  DOT. 
ACnON:  Supplemental  notice. 

SUMMARY:  This  is  a  supplemental  notice 
to  63  FR  5,603  published  on  February  3, 
1998,  annoimdng  a  series  of  regional 
meetings  at  whidl  DOT  will  discuss 
national  ITS  architecture  omsistency  as 
it  relates  to  federally  funded  highway 
and  transit  improvements  that 
incorporate  Intelligent  Transportation 
Systems  (ITS).  It  is  anticipated  that  the 
upcoming  surface  transportation 
reauthorization  bill  will  require 
federally  funded  projects  which  contain 
rrS  elements  to  be  consistent  with  the 
National  ITS  Architecture  and  approved 
standards.  In  anticipation,  DOT  is 
holding  a  series  of  outreach  meetings  to 
engage  a  broad  range  of  stakeholders  in 
discussions  regarding  consistency 
requirements.  These  meetings  will  be  of 
interest  to  those  involved  in  the 
planning,  design  aiKi  implementation  of 
technol<^  applications  in 
transportation.  Locations  and  dates  for 
the  regional  meetings  are  as  follows: 
Boston — ^February  25-26 
Los  Angeles — March  18-19 
Houston — March  25-26 
Kansas  Qty — ^April  1-2 
Washington  DC  Area — ^April  6-7 
Atlanta— April  9-10 


Denver — April  14-15 
Portland— April  29-30 
Chicago— May  13-14 
New  Yoric— May  19-20. 

Specific  locations  for  the  Washington 
DC  Area,  Atlanta,  Denver,  Portland, 
Chicago  and  New  York  meetings  will  be 
published  at  a  later  date. 
DATES  AND  TIMES:  The  Los  Angeles 
meeting  will  be  held  March  18-19, 
1998,  from  8:00  a.m.  to  5:00  p.m.  on 
March  18th  and  from  8:30  a.m.  to  12:00 
p.m.  on  March  19th.  The  Houston  area 
meeting  will  be  held  March  25-26, 
1998,  from  8:00  a.m.  to  5:00  p.m.  on 
March  25th  and  bom  8:00  a.m.  to  12:00 
p.m.  on  March  26th.  Tlie  Kansas  City 
meeting  will  be  held  April  1-2, 1998, 
from  8:00  a.m.  to  5:00  p.m.  on  April  1st 
and  from  8:00  a.m.  to  12:00  p.m.  on 
April  2nd. 

ADDRESSES:  The  Los  Angeles  meeting 
will  be  held  at  the  Anaheim  Marriott, 
700  West  Convention  Way.  Anaheim, 
CA  92802.  The  Houston  meeting  will  be 
held  at  the  Double  Tree  Hotel,  2001  Post 
Oak  Boulevard,  Houston,  TX  77056.  The 
Kansas  Qty  meeting  will  be  held  at  The 
Westin  Crown  Center,  One  Pershing 
Road.  Kansas  Qty.  MO  64108. 
SUPPLBCNTARY  MFORMATMN:  The 
National  ITS  Architecture  is  a  master 
blueprint  f<x  building  an  integrated, 
multimodal,  intelligent  transportation 
system.  It  provides  a  common 
framewoik  that  define  key  elements 
required  for  ITS  functions.  As  such,  it 
is  an  invaluable  resource  for  planners, 
builders,  designers,  and  operators  of 
highway  and  transit  systems  to  use  in 
extending  and  int^rating  their  systems 
operations. 

A  general  introduction  to  ITS  will  be 
provided,  but  presentations  will  assimie 
a  basic  awareness  of  technology 
applications  in  transportation.  The 
meetings  will  include  a  brief 
introducticm  to  the  Naticmal  ITS 
Architecture  and  associated  standards, 
current  thinking  by  DOT  on  possible 
approaches  to  consistency,  and  breakout 
sessions  for  discussion  among  attendees 
on  consistency-related  issues. 
FOR  FURTHER  »rORMATI0N  CONTACT: 
Registrations;  Carol-Ann  Courtney. 
VoTpe  National  Transportation  Systems 
Center  at  (617)  494-2686.  fax  (617)  494- 
2569;  Additional  Inquires:  Shelley 
Lynch.  Intelligent  Transportation 
Systems  Joint  Program  c5ffice  (202)  366- 
8028;  Mac  Lister,  Intelligent 
Transportation  Systems  Joint  Program 
Office  (202)  366-9292;  Ronald  Boenau, 
Federal  Transit  Administration.  (202) 
366-0195;  Robert  Rupert.  Federal 
Highway  Administration,  (202)  366- 
2194.  All  are  located  at  the  United 
States  Department  of  Transpmtatiaa. 
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400  Seventh  Street,  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.in.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
Information  and  updates  posted  at  the 
World  Wide  Web  site  at  http:// 
www.its.dot.gov 

AudMrity:  23  U.S.C  315;  49  CFR  1.48 

Issued  on:  March  9, 1996. 
DnwCfadjrcki. 

AsMOciatB  Administrator  fm  Safety  and 
Sygtem  Applications,  Federal  Higftway 
Administration. 

EdwHd  L.  TkMMS. 

Associate  Administrator  for  Research, 
Demonstration  and  Innovation  Federal 
Transit  Administration. 
|FR  Doc.  9B-6521  Filed  3-12-98:  8:45  ami 


DEPARTMBfT  OF  TRANSPORTATION 
Tf 


Svi&ce  TtaospattMt^ean  Board. 
SecteioB  No.  2;  NeHcettf 


r:  Pwrsuaot  1e  49  CFR  118e.4(b), 
I  Netipnail  MIw^  C«npany 
(CNH),  Grand  Trunk  C(Srp<H«tion  (GTC), 
■pd  (^aiikd  Ttaudc  Western  Reilroad 
kKXiqmnted  OSTW),  *  niipois  Centrsl 
CeyratkiB  (K  Caiip.).  iHineis  Central 
ffiraraad  Cempany  QCR),  Chicago. 
Caatra}  md  Pacific  ftailroad<!k>mpany 
(CC^  mi  Cadv  Riva-  RMlroad 
Coo^paBy  (CKKQ2  have  netified  the 
SivamcB  Tkanajportatian  Board  (Board)  of 
tfaete  EBtent'to  Ae  an  appHcatioD 
seeking  antbarity  undsr  49  U.S.C. 
113^29-25  tot  tiie  acquisition  of  CMitroi, 
)^  CNR,  (hrou^  its  indirect  -wholly 
owned  subeidiary  Blackhawk  Merger 
Sub,  Inc.  ^iiierger  Sub),  of  IC  Corp.,  and 
through  it  of  ICR  and  its  railroad 
affiliates,  and  for  the  resulting  comsnon 
cmtrol  by  CNR  of  GTW  and  its  railroad 
affiliates  and  ICR  and  its  railroad 
affiliates. 

The  Board  finds  this  to  be  a  major 
transaction  as  defined  in  49^  CFR  pact 
11«0. 


■  CNR.  GTC  and  GTW.  and  their  afniiates.  are 
raCarrad  to  collactively  as  CN. 

'  IC  Corp..  ICR.  CCP,  and  CRRC.  and  their 
affiliates,  are  referred  to  collectively  as  IC.  CN  and 
IC  are  referred  to  collectively  as  Applicants. 


ADDRESSES:  An  original  and  25  copies  of 
all  documents  must  refer  to  STB 
Finance  Docket  No.  33556  and  must  be 
sent  to  the  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  ATTN:  STB  Finance 
Docket  Na  33556,  1925  K  Street,  N.W., 
Washington,  DC  20423-0001.  In 
addition,  one  copy  of  all  documents  in 
this  proceeding  must  be  sent  to 
Administrative  Law  Judge  David 
Harfeld,  Federal  Energy  Regulatory 
Commission.  Office  of  Administrative 
Law  Judges.  88!i  First  Street,  N.E..  Suite 
llF,  Washington,  DC  20426  [(202)  219- 
2514;  FAX:  (202)  219-3289]  and  to  each 
of  Applicants'  representatives:  (1)  Paul 
A.  Cunningham,  Esq.,  Uarkins 
Cunninghwn,  1300  19th  Street.  N.W.. 
Suite  600,  Washington,  DC  20036-1609: 
and  (2)  WtUiam  C  Siprpel,  Esq., 
Oppenhelner  Wolff  It  Ekmnelly,  Two 
Prudential  Plaza,  45th  Floor,  180  North 
Stetson  Avenue,  Chicago,  H<  60601- 
6718. 

fORRMTHBI  MFOMUmON  CONTACT:  Juha 
M.  Farr,  (a(»>  5«5-i6i3.  (TDD  for  the 
hearing  iltpadred;  (^2>585-160S>] 

aurKaaairMw  mrammyoH:  in  the 
notice  of  iiite«t  CCN/IC-l)  filed  Pebruacy 
12. 1998.  Aipplicants  state  that,  on 
Februaiy  1»,  1999.  CNR,  Merger  Sub. 
and  IC  Coff).  eatwed  into  an  Agreement 
and  Plan  4f  Merger  under  «^di  Meigar 
SttbwUl  acquire  ap^lp  75%  otdw 
oopmoa  Aock  of  ICCasfi.  in  a  cash 
tender  oflilr,  which  was  to  be^  (mi  er 
about  FrttuaqF  13,  M98.  Iliat  stock, 
and  any  olhw  IC  Corp.  stack  acqinred 
by  CN.  will  be  placed  in  a  voting  trmt 
p«idtng  review  of  the  mesger  hy  the 
Board.  Ap|piic«its  further  state  that, 
after  canstmsaatiwa  of  the  tmdw  offer 
and  requisite  ^provai  by  the 
^hareholifers  eflC  Corp..  Merger  Sub 
wiH  meig*  widn  and  into  IC  Carp. ,  \rith 
IC  Coip^,  aK  the  stavivtng  cerpqiatioQ. 
As  a  le^uft  of  that  zaergeic.  all 
independent  shareholders  of  IC  Corp. 
will  receive  either  CNR  steckor  a 
corabinatibn  Of  C74R  stock  uid  cash  in 
exchange  for  their  stodc  in  IC  Corp. 
Upon  ccHisununation  of'the  merger,  the 
stock  of  Merger  Sub  held  by  CNR  wHl 
become  the  sole  issued  and  outstaiding 
stodi:  of  IC  Corp.,  and  CNR  wiH-^lace 
that  stock  in  the  independent  voting 
trust  pending  review  and  approval  (^ 
the  control  transaction  by  the  Board.  If 
and  when  the  Board  takes  final  and 
favorable  action,  the  voting  trust  will  be 
dissolved,  and  CNR  will  assume  control 
of  IC  Corp.  and,  through  it,  of  CCP, 
CRRC,  and  their  railroad  affiliates. 

Applicants  state  that  they  will  use  the 
year  1996  as  the  base  year  for  purposes 
of  their  impact  analysis  to  be  filed  in  the 
application,  and  that  they  anticipate 


filing  their  application  on  or  before  June 
12,  1998. 

The  Board  finds  that  this  is  a  major 
transaction,  as  defined  at  49  CFR 
1180.2(a).  as  it  is  a  control  transaction 
involving  two  or  more  Class  I  railroads. 
CNR,  through  its  wholly  owned 
subsidiary  GTC,  presently  controls 
GTW.  a  Class  I  railroad,  and,  under  the 
proposed  transaction.  CNR  proposes  to 
acquire  common  control  of  ICR,  also  a 
Class  I  railroad.  The  application  must 
conform  to  the  regulations  set  forth  at  49 
CFR  part  1180  and  must  contain  all 
informaticHi  required  therein  for  major 
transactions,  except  as  modified  by  any 
advance  waiver.  ^  The  carriers  are  also 
required  to  submit  maps  with  overlays 
that  show  their  masting  routes  and  those 
of  their  ccHi^ietitors. 

Electronic  Sdbauasums 

In'ad<^tionto  submitting  an  original 
and  25  copies  of  all  paper  dociunents 
filed  with  the- Board,  the  parties  shall 
riso  submit,  on  diskettes  or  compact 
(fiscs,  cc^ies  ef  all  textual- materialSr 
electronic  wGri:papeTS,  d^a  btt»s  and 
spreadsheets  used  to  develop 
quantttative  evidence.  DbAIb  must  be ' 
submitted  on.3.5  indi  IBM-compattblft 
floppy.  $skette6  en*  compact  discs. 
Textual  materials  must-beih,  or 
convertible  by  and  into, 'WofdParfi^ 
7.0.  Eleotrpnip  spreadsheets  jooust  be  i«. , 
Or  convertihta  by  and.  into,  Lotus  1-2- 
3  »7  Edition,  j&ecei  Vannon  7.B,  er 
QuattroPro  VerskHi  7.0. 

The^data  contained  cm  the  diskattes  or 
compact  dSiacs  sal»siitt«d  tvthaBqani' 
may  be  suhraftted  under  seal  (to  the 
eoAtnt  that  the  correq>andiaig-pap«' 
capias  aw  sufcnitted  under  seal),  and 
Witt  be  for  the  exclusiwe  use  of  Board 
emplc^ees  reviewi]^  «ibstaative  ond/oF 
ptecedi»al.iDetter8ia  Ais  proGeedMg- 
l^'e  flexibility  pvcrcided  by  such 
comptffer  date  is  neceiSEBMy  for  efficinit 
review  of  the^materiab  by  the  Board 
fflid  its  staff. 

The  electronic  submission 
requirements  set iordi  in  this  decision 
supersede,  for  the  purposes  of  this 
proceeding,  the  otherwise  applicable 
electronic  submission  requirements  set 
forth  m  oiv  reguletions.  See  49  CFR 
1104.3(ff).  as  amended-in  Expedited 
Procedures  fdr  Processing  Rail  Kate 
Reasonablenfss,  Exemption  and 
Revocation  Proceedings,  STB  Ex  Parte 
No.  527,  61  FR  52710.  52711  (Oct.  8. 


"  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88.  109  Stat.  803,  requires  that  we  consider  the 
effect  of  the  proposed  transaction  "on  competition 
among  rail  carriers  in  the  affected  region  or  in  the 
national  rail  system."  49  U.S.C.  11324(b)(5). 
Applicants  are  reminded  to  include  analysis  on 
both  elements  of  this  criterion  in  their  competitive 
analyses. 


THE  PAPER  AND  INK  USED  IN  THE 

ORIGir  AL  PUBLICATION  MAY  AFFECT  THE 

QUALITY  OF  THE  MICROFORM  EDITION 
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1996),  61  PR  58490,  58491  (Nov.  15, 
1996).  •• 

Selection  jof  Administrative  Law  Judge 

The  Board  assigns  and  authorizes 
Administrative  Law  Judge  David 
Harfeld  to  entertain  and  rule  upon  all 
disputes  concerning  discovery  in  this 
proceeding. 

This  acticm  v«rill  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  parties  shall  submit  all 
pleadings  both  in  the  required  paper 
form  and  also  as  computer  data 
contained  on  diskettes  or  compact  discs. 

2.  This  proceeding  is  assigned  to 
Administrative  Law  Judge  David 
Harfeld  for  handling  of  all  discovery 
matters  and  the  initial  resolution  of  all 
discovery  disputes. 

3.  In  addition  to  filing  pleadings  with 
the  Board  and  with  Applicants' 
representatives,  parties  must  send  a 
copy  of  all  filings  and  documents  to 
Administrative  Law  Judge  David 
Harfeld. 

4.  Administiative  Law  Judge  David 
Harfald  shall  be  added  to  the  service  list 
in  this  proceeding  and  a  copy  of  this 
decision  shall  be  served  on 
Administrative  Law  Jiidge  Harfeld. 

5.  This  decision  is  efiactive  on  the 
service  date. 

Dedded:  March  6. 1998. 

By  the  Board,  Chainnan  Morgan  and  Vice 
ChainDan  Owen. 
VcnMrnA-Williaiu. 
Secretary. 
(FR  Doc.  98-6S55  Filed  3-12-98;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  DockBt  Na  ttC-^-20»17] 

Coach  USA,  lnc.-Control— Airport 
UmousinaSarvioe,  Inc.  and  Blaek 
Hawk-Cantrai  City  Ace  Expreas,4ne. 

AOBICY:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transaction. 

SMMARY:  Coach  USA,  Inc.  (Coach  or 
applicant),  a  noncamer.  filed  an 
apphcation  under  49  U.3.C.  14303  to 
acquire  control  of  Airport  Limousine 
Service,  Inc.  (Airport)  and  Black  Hawk- 
Central  City  Ace  Express,  Inc.  (Black 
Hawk),  both  motor  passenger  carriers. 


Persons  wishing  to  oppose  the 
application  must  follow  the  rules  under 
49  CFR  part  1182,  subpart  B.  The  Board 
has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by  April 
27, 1998.  Applicants  may  file  a  reply  by 
May  2, 1998.  If  no  comments  are  filed 
by  April  27, 1998,  this  notice  is  effective^ 
on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20917  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.  W.,  Washington,  D.  Q  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants' 
representatives:  Betty  Jo  Christian  and 
David  H.  Cobum,  Steptoe  &  Johnson 
LLP.  1330  Connecticut  Avenue,  N.  W., 
Washington.  DC  20036. 
FOR  RNTTHER  fIFORMATION  CONTACT: 
Beryl  Gordon.  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695.] 
SUPPLBCNTARY  INFORMATION:  Coach 
currently  controls  35  motor  passenger 
carriws.'  In  this  transaction,  it  sedcs  to 
acquire  direct  control  of  Airport  ^  and 
Black  Havdc  >  through  the  acquisition  of 
all  of  their  outstanding  stock. 

Applicants  submit  mat  there  will  be 
no  transflBr  of  any  federal  or  state 


'A  copy  of  Mch  dislwtte  or  compact  diac 
submittMl  to  tha  Boartl  should  be  provided  to  any 
other  party  upon  request 


■  In  edditioa  to  the  instant  proceedlm  in  which 
it  ieelr.1  to  acquire  control  of  tm  edditioiial  motor 
passeogar  caniacs.  Coacb  his  two  pwiduif 
pcooeedings:  Coaoti  USA.  tnc.—Comrei 
g—pfirin    Itmwdar  Toan,  Inc.  onrf  El  Sapnao, 
inc..  STB  Raancs  Docket  No.  33506  (STB  filed  Oct 
31. 1997),  in  which  it  saeki  to  aoqaiia  oootrol  of 
two  additional  motor  paaaaofK  cairiacs;  and  Coocii 
USA,  bic.  and  Coach  XXBI  AaqviMtOoa.  Inc.— 
Control— Aamticoach  Toon,  LUL;  Keethm  Cbaitar 
Servioa*.  inc.;  Ktetim  TiaatpoitatioB.  LF^  Niagan 
Scmiic  Bus Linet.  Inc.;  aiiid PamUuui  VaHeyBut 
Lines.  STB  Dockat  Na  MC^-2091S  (STB  aarved 
Feb.  27, 1998),  in  which  it  aaeks  to  acquire  control 
of  five  addiUooal  motor  peaaeafir  cairieis. 

*  Aitpott  is  a  Delaware  Cotpocation.  It  holds 
fMlacally  iasuad  oparatii^  authority  in  MC-31S702 
and  intrasttfe  operatiin  authority  iaauad  by  the 
Peansylvaoia  Pubik  Dtilitias  Commiiaien  In 
additioa.  Airport  holds  authority  bom  the  Pott 
Authority  of  Allegheny  County,  PA,  for  peratxansit- 
airport  tnnsportiUian.  The  m^ority  of  its  revenues 
stem  from  itseerrices  to  and  fron  the  Pittsburgh 
Airport,  and  its  gsosa  revenue  far  fiscal  yaer  1996 
was  approximaiely  $900,000.  Prior  to  the  tnnsfer  of 
its  stodc  into  a  vatisf  trust  it  had  been  owned  by 
Herbert  Bennett  Conner.  Linda  G.  Conner,  and 
Keilay  C  Greeh. 

>Black  Hawk  is  a  Colorado  Corponttiaa.  It  holds 
fKietally  issued  operatii^  authority  in  MC-273611 
and  intrastate  operating  authority  iaaued  hj  the 
Colorado  Public  Utilities  CommiMian.  ft  operates 
approximately  21  buses  and  had  groes  revenues  far 
fiscal  year  1996  of  approximately  SS  million 
(derived  mostly  from  commuter  oparations).  Prior 
to  the  transfer  of  its  stock  into  a  voting  trast,  it  had 
been  owned  by  Anthony  D.  Sosebee.  Jason  0. 
Sosebee,  Marko  and  Joanne  Lah,  William  and 
Frances  Mattedi,  Nancy  Searle.  jack  Searle,  and 
Linda  Talley. 


operating  authorities  held  by  the 
acquiring  carriers.  They  assert  that  the 
acquisition  will  not  reduce  competition 
in  the  bus  industry  or  competitive 
options  available  to  the  traveling  pubUc. 
They  state  that  the  acquired  carriers  do 
not  compete  with  one  another  ot  with 
any  (3oach-ovtrned  carrier.  Applicants 
submit  that  each  of  the  acquired  carriers 
is  relatively  small  and  that  each  feces 
substantial  competition  from  other  bus 
companies  and  transportation  modes. 

Applicants  also  submit  that  granting 
the  application  will  produce  substantial 
benefits,  including  interest  cost  savings 
from  the  restructuring  of  debt  and 
reduced  operating  costs  from  Coach's 
enhanced  volume  purchasing  power. 
Specifically,  applicants  claim  that  the 
carriers  to  be  acquired  will  benefit  from 
the  lower  insurance  premiiuns 
negotiated  by  Coach  and  from  volume 
discounts  for  equipment  and  fuel. 
Applicants  also  aver  that  Coach  will 
provide  eadi  of  the  carriers  to  be 
acquired  with  centralized  legal  and 
accounting  frinctions  and  coordinated 
purchasing  services.  In  additicHi,  they 
state  that  vehicle  sharing  arrangements 
will  be  fecilitated  throu(^  Coach  to 
ensure  maximum  use  and  efficient 
opefation  of  equipment,  and  that 
coordinated  drivw  training  services  will 
be  provided.  Applicants  a^  state  that 
the  pn^MMed  transaction  will  benefit  the 
unployees  of  the  acquired  carriers  and 
that  all  collective  bargaining  agreements 
will  be  honored  by  Coach. 

Coach  plans  to  acquire  control  of 
additicmal  motor  passenger  carriers  in 
the  coming  months.  It  asserts  that  the 
financial  benefits  and  operating 
efficiencies  will  be  enhanced  further  by 
these  subsequent  transactions.  Over  the 
long  term.  Coach  states  that  it  will 
provide  centralized  marketing  and 
raeervation  services  for  the  \»is  finns 
that  it  controls,  thereby  wihancing  the 
benefits  resulting  from  these  control 
transactions. 

Applicants  certifies  that:  (1)  Black 
HavHk  has  a  satisfectory  safeity  fitness 
rating  fitnn  the  U.S.  Department  of 
Transportation:  (2)  Airport  has  not  been 
rated;  (3)  both  carriers  maintain 
sufficient  liabiUty  insurance;  (4)  both 
carriers  are  neither  domiciled  in  Kfexico 
nor  owned  or  controlled  by  persons  of 
that  country;  and  (S)  approval  of  the 
transacticm  will  not  significantly  affect 
either  the  quality  of  tlw  human 
environment  or  the  conservation  of 
energy  resources.  Additional 
information  may  be  obtained  from 
applicants'  representatives. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
fbid  consistent  with  the  pubUc  interest, 
taking  into  consideration  at  least:  (1)  the 


ORIGir  AL  PUBLICATION  MAY  AFFECT  THE 
QUALITY  OF  THE  MICROFORM  EDITION 
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effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public:  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated  and 
a  procedural  schedule  will  be  adopted 
to  reconsider  the  appHcation.  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  vacated. 

3.  This  decision  will  be  effective  on 
April  27, 1998,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on  the  U.S.  Department  of  Justice, 
Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue,  N.  W., 
Washington,  D.  C.  20530. 

Dacided:  March  9. 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Qiainnan  Owen. 

Vemim  A.  WUliams, 

Secretary. 

(PR  Doc.  9»-6S58  Filed  3-12-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surfac*  Trmsportatton  Board 
{STB  Finance  Doeliat  Ho.  33407] 

Dakota,  Minnaaota  AEaatam  Railroad 
Corporatiorv— Conatruction  and 
Oparation— In  Campball,  Convaraa, 
Niobrara,  and  Waaton  Countiea,  WY, 
Cuatar,  Fall  Rivar,  Jackson,  and 
Pannlngton  Countiaa,  SO  and  Blue 
Earth,  Nicollat,  and  Steele  Counties, 
MN 

AQENCY:  Surface  Transportation  Board. 
action:  Notice  of  construction  and 
operation  application  and  request  for 
comments  on  procedural  schedule. 

summary:  The  Board  is  publishing 
notice  of  an  application  filed  by  the 
Dakota,  Minnesota  &  Eastern  Railroad 
Corporation  (DM&E)  requesting 


authority  to  construct  and  operate 
280.09  miles  of  new  railroad  line,  which 
would  provide  for  an  extension  of 
DM&E's  existing  rail  lines  into  the 
Powder  River  Basin  coal  fields  in 
northeastern  Wyoming.  Specifically,  the 
railroad  seeks  authority  to  build:  (1)  a 
262.03-niile  rail  line  between  DM&E's 
existing  main  line  in  western  South 
Dakota  and  the  coal  producing  region  of 
the  PovMer  River  Basin  (PRB)  south  of 
Gillette,  WY;  (2)  a  13.31-mile  rail  bypass 
around  a  portion  of  the  line  currently 
used  by  DM&E  in  and  near  Mankato, 
MN;  and  (3)  a  new  2.94-mile  rail 
connection  in  Owatonna,  MN,  between 
DM&E's  line  and  the  line  of  I&M  Rail 
Link,  LLC. '  This  notice  also  requests 
comments  on  a  procedural  schedule 
based  on  a  schedule  that  DM&E  has 
asked  the  Board  to  establish  for  this 
proceeding. 

DATES:  Written  comments  must  be  filed 
by  April  2,  1998  and  concurrently 
served  on  applicant's  representatives. 
Each  comment  must  be  accompanied  by 
a  certificate  of  service.  Applicant's  reply 
must  be  filed  by  April  7, 1998. 
ADDRESSES:  Send  an  original  and  10 
copies  of  all  pleadings  referring  to  STB 
Finance  Docket  No.  33407  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  N.W.,  Washington,  DC  20423.  A 
copy  of  each  comment  shall 
concurrently  be  served  upon  DM&E's 
representative:  Paul  A.  Cunningham, 
Harkins  Cunningham,  1300  19th  Street, 
N.W..  Suite  600,  Washington,  DC 
20036-1609  [Fax  (202)  973-7610). 
Comments  should  contain  the  name  and 
address  of  the  commenting  party,  any 
recommendations  for  changes  to  the 
attached  proposed  procedural  schedule 
and  support  for  any  such  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.1 
SUPPLEMENTARY  INFORMATION:  Along 

with  its  application,  DM&E  has 
submitted  a  petition  to  establish  a 
procediiral  schedule  for  this  proceeding. 
DM&E's  proposed  schedule  would 
establish  various  due  dates  for 


'  DM&E  also  plans  several  related  projects,  which 
it  states  ar»  not  subject  to  the  Board's  jurisdiction. 
These  include  the  comprehensive  rebuilding  of 
approximately  597.8  miles  of  its  existing  rail  lines 
consisting  of:  (1)  a  467.55-mile  segment  of  DM&E 
main  line  between  Wasta.  SD,  and  Mankato;  (2)  a 
117.4-mil95  segment  of  DM»E  main  line  between 
Manltato  and  Winona,  MN;  and  (3)  a  12.85-mile 
segment  of  DMftE  branch  line  north  of  Oral,  SD,  to 
a  point  south  of  Smithwick.  SD.  DM&E  plans  to 
perform  a  iubstantial  upgrading  of  an  additional 
239.3  milat  of  its  existing  rail  lines,  including  the 
relocation  and  upgrading  of  an  existing  connection 
with  Canadian  Pacific  Railroad  near  Winona/ 
Minnesota  City. 


submissions  and  due  dates  for  Board 
action,  both  in  considering  the  merits  of 
the  application  and  in  carrying  out  the 
environmental  review  process. 

We  believe  it  would  oe  premature  at 
this  point  to  establish  any  sort  of  . 
environmental  review  schedule  for  the 
Board  to  meet  its  responsibilities  under 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  and  related 
environmental  laws.  We  lack 
substantive  input  from  other  Federal 
and  state  agencies  (for  example,  the  U.S. 
Forest  Service,  U.S.  Army  Corps  of 
Engineers,  U.S.  Fish  and  Wildlife 
Service,  and  Wyoming  State  Historic 
Preservation  EHvision)  that  may  have  an 
interest  in  this  proceeding.  Without 
information  from  these  agencies,  we 
cannot  anticipate  the  range  of  potential 
environmental  impacts  that  may  be 
involved  with  DM&E's  proposal  and 
how  long  the  Environmental  Impact 
Statement  CEIS)  process  is  likely  to 
take.2  We  have,  however,  directed  our 
Section  of  Environmental  Analysis  to 
begin  preparation  of  a  notice  of  intent  to 
prepare  an  EIS  and  to  initiate  the  public 
scoping  process.  This  will  enable  us  to 
begin  to  determine  key  environmental 
issues  to  be  addressed  in  our  NEPA 
analysis  as  expeditiously  as  possible. 

With  regard  to  the  merits  of  the 
application,  DM&E  has  proposed 
alternative  schedules  of  90  and  180  days 
in  which  to  develop  the  record  and 
issue  a  decision  on  the  merits, 
conditioned  upon  completion  of  the 
environmental  review  process  and 
consideration  of  the  results  of  that 
process  in  a  final  decision.^  The 
proposal  by  DM&E  that  we  issue  a 
decision  in  90  days  does  not  warrant 
further  consideration,  and  we  will  not 
request  comments  on  it.  That  proposal 
simply  does  not  provide  adequate 
opportunity  for  public  participation. 
Nor  does  it  provide  adequate  time  for 
the  necessary  evaluation  of  the  record  in 
light  of  the  statutory  considerations  we 
must  undertake  in  this  case.  The 
proposed  180-day  alternative,  however, 
does  appear  to  provide  adequate 
opportunity  for  public  participation  and 
for  development  of  a  sufficient  record 
on  which  to  base  a  conditional  grant  of 
the  application  and  make  the  findings 
required  by  the  statute.  Therefore,  we 
are  seeking  comments  on  the  proposal 
by  DM&E  that  we  issue  a  decision  in 
180  days  approving  the  applicant's 
construction  proposal  under  section 


'  Of  course,  If  DM&E  could  work  with  these 
agencies  to  secure  appropriate  permits,  identify 
potential  environmental  impacts,  and  minimize  or 
avoid  such  eff^ts,  the  time  required  for  us  to  meet 
our  NEPA  obligations  might  be  reduced. 

<  No  actual  construction  could  begin  prior  to 
issuance  of  thai  decision. 


UMI 
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10901  of  the  ICC  Termination  Act, 
conditioned  upon  consideration  of  the 
environmental  impacts  of  the  proposed 
construction.  Under  that  proposal,  we 
would  issue  a  subsequent  decision  after 
the  completion  of  the  EIS  process, 
allowing  construction  to  begin,  if 
appropriate,  based  on  a  consideration  of 
the  potential  environmental  impacts  of 
the  proposed  transaction. 

We  understand  that  the  DM&E  has 
caused  notices  to  be  pubhshed  stating 
that  comments  on  the  apphcation  are 
due  March  27, 1998.  While  interested 
parties  may  hie  comments  by  March  27, 
1998,  the  Board  will  establish  a  new  due 
date  for  comments  on  the  merits  of  the 
proposed  transaction  in  any  procedural 
schedule  it  ultimately  adopts. 
Accordingly,  we  will  require  DM&£  to 
cause  notices  to  be  published  in  the 
same  places  as  the  prior  notices 
advising  that  comments  will  not  be  due 
until  the  Board  establishes  a  procedural 
schedule.  And  after  the  Board  publishes 
such  a  schedule,  DM&E  must  cause  to 
be  published  new  notices  setting  forth 
the  schedule  adopted  by  the  Board, 
including  the  due  date  for  comments  on 
the  merits  of  the  prop>osed  transaction. 

The  purpose  of  this  notice  is  to  solicit 
input  as  to  the  establishment  of  a 
procedural  schedule  that  provides 
adequate  time  for  the  submission  and 
consideration  of  comments  while  still 
enabUng  the  proceeding  to  move 
forward  as  expeditiously  as  possible.^ 
After  reviewing  the  comments,  the 
Board  will  establish  an  appropriate 
procedural  schedule  for  consideration  of 
the  merits  of  the  construction 
application. 

The  Board's  review  of  construction 
applications  is  governed  by  both  49 
U.S.C.  section  10901  and  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  sections  4321-4370d.  The  Board 
intends  to  prepare  an  EIS  to  assess  the 
environmental  impacts  of  DM&E's 
proposal.  The  Board's  Section  of 
Environmental  Analysis  will  separately 
publish  a  notice  of  intent  to  prepare  an 
EIS  and  request  comments  on  its  scope. 

Copies  of  the  application  are  available 
for  public  inspection  at  the  offices  of  the 
Board  and  the  offices  of  the  applicant, 
337  22nd  Avenue  South,  Brookings,  SD 
57006. 

Decided:  March  9, 1998. 


'DM4E's  proposed  180-day  schedule  is  set  forth 
in  the  attached  Appendix,  but  is  modiRed  to  reflect 
the  removal  of  the  portion  of  the  schedule 
pertaining  to  environmental  review  and  to  reflect 
the  current  status  of  this  matter. 


By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 

Secretary. 

Appendix — Procedural  Schedule  on  the 
Merits 

In  the  following  schedule,  the  term  "P" 
refers  to  the  date  that  the  Board  issues  a 
procedural  schedule  based  on  the  comments 
received  from  this  notice  and  "P  +  n"  means 
"n"  days  following  that  date. 
P 
Procedural  schedule  established  by  the 
Board. 
P  +  7 
Due  date  for  publication  by  DM&E  of 
newspaper  notice  announcing  the 
procedural  schedule. 
P  +  35 
Due  date  for  written  conrmients  on 
Application. 
P  +  40 
Due  date  for  DM&E's  replies  to  written 
comments  on  Application. 
P  +  70 
Board  decision  ordering  hearing  under 
modified  procedures. 
P  +  ns 
Due  date  for  evidence  and  argument  in 
opposition  to  the  Application. 
P+135 
Due  date  for  DM&E's  reply  evidence  and 
argument  in  support  of  the  Application. 
P  +  180  (or  earlier) 
Service  of  decision  (a)  conditionally 
aptproving  Application,  contingent  on 
completion  of  environmental  review 
process,  or  (b)  disapproving  Application. 

|FR  Doc.  98-6557  Filed  3-12-98;  8:45  am) 

BU.UNQ  COOE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-65  (Sut>-No.  561 X)] 

CSX  Transportation,  Inc.— 
At>andonment  Exemption — In  Clarke 
County,  GA 

On  February  23, 1998,  CSX 
Transportation,  Inc.  (CSXT)  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  portion  of  its 
railroad  line  known  as  the  Atlanta 
Service  Lane,  Abbeville  Subdivision, 
between  milepost  YYA-37.44  at  East 
Athens  and  milepost  YYA-39.34  at 
Athens,  a  distance  of  1.9  miles  in  Clarke 
County,  GA.  The  line  traverses  U.S. 
Postal  Service  Zip  Codes  30605  and 
30601.  The  line  includes  the  station  of 
East  Athens. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it.  The 


interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  June  12, 
1998. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$1,000  filing  fee.  See  49  CFR 
1002.2(f)(25).' 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  tra'l  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  April  2, 1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f}(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 ' 
(Sub-No.  561X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street  N.W.,  Washington,  DC  20423- 
0001,  and  (2^Charles  M.  Rosenberger, 
500  Water  Street-J150,  Jacksonville,  FL 
32202.  Replies  to  the  CSXT  petition  are 
due  on  or  before  April  12,  1998. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 


'  The  filing  fee  increases  from  S900  to  Si. 000. 
effective  March  20. 1998. 
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Decided:  March  9, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiiiiuns. 
Secretary. 
|FR  Doc.  98-6556  Filed  3-12-98;  8:45  am] 

BtLUNQ  OOOC  4t1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  R«v«nue  Service 
PNTL-SM-W} 

Propoeed  Collection;  Comnient 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary;  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Pa^rwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3508(cM2)(A)). 

Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation.  INTL-536-89  (TD  8300). 
Registration  Requirements  With  Respect 
to  Certain  Debt  Obligations:  Application 
of  Repeal  of  30  Percent  Withholding  by 
the  Tax  Reform  Act  of  1984  (§1.163-5). 
DATES:  Written  comments  should  be 
received  on  or  before  May  12. 1998  to 
be  assured  of  consideration. 


I:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569. 1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPLBMBiTART  INFORMATION: 

Tide:  Registration  Requirements  With 
Respect  to  Certain  Debt  Obligations: 
Application  of  Repeal  of  30  Percent 
Withholding  by  the  Tax  Reform  Act  of 
1984. 

OMB  Number:  1545-1132. 

Regulation  Project  Number:  INTL- 
536-89. 

Abstract:  Sections  165(j)  and  1287(a) 
of  the  Internal  Revenue  Code  provide 
that  persons  holding  registration- 
required  obligations  in  bearer  form  are 
subject  to  certain  penalties.  These 


sections  also  provide  that  certain 
persons  may  be  exempted  from  these 
penalties  if  they  comply  with  reporting 
requirements  with  respect  to  ownership, 
transfers,  and  payments  on  the 
obligations.  The  reporting  and 
recordkeeping  requirements  in  this 
regulation  are  necessary  to  ensure  that 
persons  holding  registration-required 
obligations  in  bearer  form  properly 
report  interest  and  gain  on  disposition 
of  the  obligations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval 

Affected  Public:  Business  or  other  for- 
pro^t  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Time  Per  Respondent/ 
Recordkteper:  10  minutes. 

Estimated  Total  Annual  Reporting/ 
Recordkeeping  Hours:  852. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agancy  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  Internal 
Revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-iqj  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  March  6, 1998. 
Garrick  R.  Skear, 
ins  Reports  Clearance  Officer. 
(PR  Doc.  98-6414  Filed  3-12-98;  8:45  am) 
BILUNO  CODE  4630-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
PNTL-362-81] 

Proposed  Coirection;  Conmnent 
Request  for  Rsgulalion  Project 

AOBICY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(C)(2)(A)), 

Currently,  the  IRS  is  soUciting 
comments  concerning  an  existing  final 
regulation.  INTL-362-88  (TD  8618), 
Definition  of  a  Controlled  Foreign 
Corporation  Foreign  Corporation, 
Foreign  Base  Company  Income  and 
Foreign  Personal  HolcUng  Company 
Income  of  a  Controlled  Foreign 
Corporation  (§§  1.954-1  and  1.954-2). 
dates:  Written  comments  should  be 
received  on  or  before  May  12, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Sheer.  Internal  Revenue 
Service,  room  5571,  ill l  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT! 

Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington.  DC  20224. 

SUPPI.EMBITARY  INFORMATION; 

Title:  Definition  of  a  Controlled 
Foreign  Corporation  Foreign 
Corporation,  Foreign  Base  Company 
Income  and  Foreign  Personal  Holding 
Company  Income  of  a  Controlled 
Foreign  Corporation. 

OMB  Number:  1545-1068. 

Regulation  Project  Number  INTL- 
362-88. 

Abstract:  A  U.S.  shareholder  of  a 
controlled  foreign  corporation  is  subject 
to  current  U.S.  taxation  on  the  subpart 
F  income  of  the  foreign  corporation. 
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which  consists  of  several  categories  of 
income.  The  election  and  recordkeeping 
requirements  in  the  regulation  are 
necessary  to  exclude  certain  high-taxed 
or  active  business  income  from  subpart 
F  income  or  to  include  certain  income 
in  the  appropriate  category  of  subpart  F 
income.  The  recordkeeping  and  election 
procedures  allow  the  U.S.  shareholders 
and  the  IRS  to  know  the  amount  otthe 
controlled  foreign  corporation's  subpart 
F  income. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OKfB 
approval. 

Affected  Public:  Business  or  other  for- 
proBt  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50,500. 

Estimated  Time  Per  Respondent/ 
Recordkeeper:  1  hour. 

Estimated  Total  Annual  Reporting/ 
Recordkeeping  Hours:  50.417. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  ag«icy's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  March  5. 1998. 
Garrick  R.  Shear, 

IRS  Feports  Clearance  Officer. 

[PR  Doc.  98-6415  Filed  3-12-98;  8:45  am] 

BILLING  CODE  4S30-01-U 

DEPARTMENT  OE  THE  TREASURY 

Internal  Revenue  Service 
[P&-163-84] 

Propoaed  Coliection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SIMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworic  and  respondent 
burden,  invites  the  general  pubHc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-163-84  (TD 
8439),  Treatment  of  Transactions 
Between  Partners  and  Partnerships 
(§§  1.707-3(c)(2),  1.707-5(a)(7)(ii), 
1.707-6(c)  and  1.707-8). 
DATES:  Written  comments  should  be 
received  on  or  before  May  12, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Treatment  of  Transactions 
Between  Partners  and  Partnerships. 

OMB  Number:  1545-1243. 

Regulation  Project  Number:  PS-163- 
84. 

Abstract:  Internal  Revenue  Code 
section  707(a)(2)  provides  that  if  there 
are  transfers  of  money  or  property 
between  a  partner  and  a  partnership,  the 
transfer  will  be  treated,  in  certain 
situations,  as  a  disguised  sale  between 
the  partner  and  the  partnership.  The 
regulations  require  that  the  partner  or 
the  partnership  should  disclose  the 
transfer  and  certain  attendant  facts  in 
some  situations. 


Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2.500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  6. 1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  98-6416  Piled  3-12-98;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 
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action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-55-89  (TO 
8566),  General  Asset  Accounts  Under 
the  Accelerated  Cost  Recovery  System 
(§1.168(i)-l). 

DATES:  Written  comments  should  be 
received  on  or  before  May  12, 1998  to 
be  assured  of  consideration. 


I:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5569. 1111  Constitution  Avenue  NW.. 
Washington.  DC  20224. 
SUPPLBMBfrARY  INFORMATION: 

Title:  General  Asset  Accounts  Under 
the  Accelerated  Cost  Recovery  System. 

OMB  Number  1545-1331. 

Regulation  Project  Number:  PS-55- 
89. 

Abstract:  Section  168(i)(4)  of  the 
Internal  Revenue  Code  authorizes  the 
Secretary  of  the  Treasury  to  provide 
rules  under  which  a  taxpayer  may  elect 
to  account  for  property  in  one  or  more 
general  asset  accounts  for  depreciation 
purposes.  The  regulations  describe  the 
time  and  manner  of  making  the  election 
described  in  Code  section  168(i)(4). 
Basic  information  regarding  this 
election  is  necessary  to  monitor 
compliance  with  the  rules  in  Code 
section  168. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondents:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  250. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  •  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  6, 1998. 
Gurick  R.  Shear, 

IHS  Reports  Clearance  Officer. 

(FR  Doc  9»-6417  Filed  3-12-98;  8:45  am) 

BILUNQ  COOK  4«0-01-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[TO  6629] 

Propoeed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Fedeial  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
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existing  final  regulation,  TD  6629, 
Limitation  on  Reduction  in  Income  Tax 
Liability  Incurred  to  the  Virgin  Islands 
(§1.934-1). 

DATES:  Written  comments  should  be 
received  on  or  before  May  12, 1998  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMBITARY  DWORMATKM: 

Title:  Limitation  on  Reduction  in 
Income  Tax  Liability  Incurred  to  the 
Virgin  Islands. 

OMB  Number:  1545-0782. 

Regulation  Project  Number:  TD  6629. 

Abstract:  Internal  Revenue  Code 
section  934(a)  (1954  Code)  provides  that 
the  tax  liability  incurred  to  the  Virgin 
Islands  shall  not  be  reduced  except  to 
the  extent  provided  in  Code  section 
934(b)  and  (c).  Taxpayers  applying  for 
tax  rebates  or  subsidies  under  section 
934  of  the  1954  Code  must  provide 
certain  information  in  order  to  obtain 
these  benefits. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Average  Time  Per 
Respondent/Recordkeeper:  22  minutes. 

Estimated  Total  Annual  Reporting/ 
Recordkeeping  Hours:  184. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
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approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  6, 1998. 
Gurick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  98-6418  Filed  3-12-98;  8:45  am) 

BILUNQ  OOOE  WSO-OI-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Advisory  Committee  for  Electronic  Tax 
Administration 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  intent  to  establish; 

request  for  nominations  and  comments. 

summary:  The  IRS  proposes  to  establish 
the  advisory  committee  for  electronic 
tax  administration.  The  purpose  of  this 
committee  is  to  provide  continued  input 
into  the  development  and 
implementation  of  the  Internal  Revenue 
Service  (IRS  )  strategy  for  electronic  tax 
administration.  The  ETAAC  will 
provide  an  organized  public  forum  for 
discussion  of  electronic  tax 
administration  issues  in  support  of  the 
overriding  goal  that. paperless  Rling 
should  be  the  preferred  and  most 
convenient  method  of  Bling  tax  and 
information  returns.  ETAAC  members 
will  convey  the  public  s  perception  of 
IRS  electronic  tax  administration 
activities,  offer  constructive 
observations  about  current  or  proposed 
policies,  programs,  and  procedures,  and 
suggest  improvements.  This  document 
seeks  nominations  of  individuals  to  be 
considered  for  selection  as  Committee 
members.  Comments  are  requested  on 
categories  of  membership  and  duties  of 
the  committee. 


The  Assistant  Commissioner 
(Electronic  Tax  Administration)  will 
assure  that  the  size  and  organizational 
representation  of  the  ETAAC  obtains 
balanced  membership  and  includes 
representatives  from  various  groups 
including:  (1)  Tax  practitioners  and 
preparers,  (2)  transmitters  of  electronic 
returns,  (3)  tax  software  developers,  (4) 
large  and  small  businesses,  (5) 
employers  and  payroll  service 
providers,  (6)  individual  taxpayers,  (7) 
hnancial  industry  (payers,  payment 
options  and  best  practices),  (8)  system 
integrators  (technology  providers),  (9) 
academic  (marketing,  sales  or  technical 
perspectives),  (10)  trusts  and  estates, 
(11)  tax  exempt  organizations,  and  (12) 
state  and  local  governments.  We  are 
soliciting  nominations  from  professional 
and  public  interest  groups,  IRS  officials, 
the  Department  of  Treasury,  and 
Congress.  Members  will  be  limited  to 
serving  one  two-year  term  on  the 
ETAAC  to  ensure  that  new  perspectives 
and  ideas  are  generated  by  the  members. 
All  travel  expenses  within  government 
guidelines  will  be  reimbursed. 
Comments  are  requested  on  categories 
of  membership  and  duties  of  the 
committee. 

DATES:  Written  nominations  must  be 
received  on  or  before  April  13, 1998. 
ADDRESSES:  Nominations  should  be  sent 
to  Robin  Marusin.  T:ETA,  Room  7331 
IR,  1111  Constitution  Ave.,  N.W., 
Washington,  D.C.  20224.  Application 
forms  can  be  obtained  htim  Robin 
Marusin,  who  can  be  reached  on  (202) 
622-8184. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Robin  Marusin,  202-622-8184. 
SUPPLEMENTARY  INFORMATION:  The 
ETAAC  will  provide  continued  input 
into  the  development  and 
implementation  of  the  IRS  s  strategy  for 
electronic  tax  administration.  The 
ETAAC  members  will  convey  the  public 
s  observations  about  current  or 
proposed  policies,  programs,  and 
procedures,  and  suggest  improvements. 

This  activity  is  based  on  the  authority 
to  administer  the  Internal  Revenue  laws 
conferred  upon  the  Secretary  of  the 
Treasury  by  section  7802  of  the  Internal 
Revenue  Code  and  delegated  to  the 
Commissioner  of  the  Internal  Revenue. 

The  ETAAC  will  research,  analyze, 
consider,  and  make  recommendations 
on  a  wide  range  of  electronic  tax 
administrations  issues  and  will  provide 
input  into  the  development  and 
implementation  of  the  strategic  plan  for 
electronic  tax  administration. 


Nominations  should  describe  and 
document  the  proposed  member's 
qualifications  for  membership  to  the 
Committee.  Equal  opportunity  p>ractices 
will  be  followed  in  all  appointments  to 
the  Committee.  To  ensure  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  the 
Department,  membership  will  include, 
to  the  extent  practicable,  individuals, 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 
Robert  E.  Barr. 

Assistant  Commissioner  Electronic  Tax 

Administration. 

IFR  Doc.  98-6419  Filed  3-12-98;  8:45  am] 

MLUNO  CODE  400-01 -U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Obfects  Imported 
for  Exhibition;  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29. 1978). 
and  E)elegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Honore 
Lannuier,  Parisian  Cabinetmaker  in 
Federal  New  York"  (See  list),i  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhi'oit  objects  at  The  Metropolitan 
Museum  of  Art  from  on  or  about  March 
16,  1998  to  June  14, 1998,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  March  10. 1998. 
Lesjia. 

General  Counsel. 
IFR  Doc.  98-6554  Filed  3-12-98;  8:45  am] 

MLLMO  CODE  aZSO-OI-M 


^  A  copy  of  this  list  may  be  obtained  by 
contacting  Mrs.  Jacqueline  H.  Caldwell,  Assistant 
General  Counsel,  at  202/619-6982.  and  the  address 
is  Room  700.  U.S.  Information  Agency.  301  Fourth 
Street.  S.W..  Washington.  D.C.  20547-0001. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.1 65A] 

Magnet  Schools  Assistance  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  extending  closing  date 
for  receipt  of  applications  for  new 
awards  for  fiscal  year  (FY)  1998  and  for 
submission  of  approved  modifications 
to  required  plans  and  school  board 
approval  for  voluntary  plans. 

summary:  On  February  17,  1998.  a 
notice  was  published  in  the  Federal 
Register  (63  FR  8021]  that  established 
the  closing  date  for  transmittal  of 
applications  for  the  FY  1998  Magnet 
Schools  Assistance  Program  (MSAP). 
The  purpose  of  this  notice  is  to  extend 
the  closing  date  for  the  transmittal  of 
applications  until  April  27, 1998  in 
response  to  requests  from  school 
districts. 

This  notice  also  changes  the 
procedures  for  the  submission  of 
appUcations,  as  described  under 
PROCEDURES  FOR  SUBMISSION  Of 
APPUCATIONS  to  require  that  applications 
are  received  on  or  before  the  due  date. 
In  making  the  decision  to  give 
applicants  additional  time  to  prepare 
their  applications,  the  Secretary  also 
recognizes  that  this  decision  reduced 
the  amount  of  time  available  for  the 
review  of  applications  tmd  will  delay 
the  annou.icement  of  awards.  In  order  to 
minimize  the  impact  of  these  delays, 
while  giving  applicants  as  much  time  as 
possible  for  the  development  of  their 
applications,  this  change  has  been  made 
to  reduce  the  amount  of  time  that  it 
takes  before  application  review 
activities  can  begin  after  the  deadline 
date. 

OEAOUNE  FOR  TRANSMTTr AL  OF 
APPUCATIONS:  The  new  closing  date  is 
April  27, 1998. 

PROCEDURES  FOR  SUBMISSION  Of 
APPUCATIONS:  In  order  to  ensure  timely 
receipt  and  processing  of  applications, 
an  application  must  be  received  on  or 
before  the  deadifne  date  announced  in 
this  application  notice.  The  Secretary 
Mrill  not  consider  an  application  for 
funding  if  it  is  not  received  by  the 
deadline  date  unless  the  applicant  can 
show  proof  that  the  appHcation  was:  (1) 


Sent  by  registered  or  certified  mail  not 
later  than  five  days  before  the  deadline 
date;  or  (2)  sent  by  commercial  carrier 
not  later  than  two  days  before  the 
deadline  date.  An  applicant  must  show, 
proof  of  mailing  in  accordance  with  34 
CFR  75.102(d)  and  (e).  Applications 
delivered  by  hand  must  be  received  by 
4:30  p.m.  (Eastern  Time)  on  the 
deadline  date.  For  the  purposes  of  this 
program  competition,  the  Secretary  does 
not  apply  34  CFR  75.102(a)  and  (b)(1) 
which  require  an  application  to  be 
mailed,  rather  than  received,  by  the 
deadline  date. 

These  procedures  replace  the 
application  submission  procedures 
contained  in  the  MSAP  application 
package. 

Note:  All  applications  must  be  received  on 
or  before  the  deadline  date  unless  one  of  the 
mailing  conditions  noted  in  the  previous 
paragraph  applies.  This  requirement  takes 
exception  to  EDGAR,  34  CTR  75.102(a)  and 
(b)(1).  In  accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  is  the 
practice  of  the  Secretary  to  offer  interested 
parties  the  opportunity  to  comment  on 
proposed  regulations.  However,  this 
amendment  makes  procedural  changes  only 
and  does  Dot  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553  (b)(A), 
proposed  rulemaking  is  not  required. 

SUPPLEMENTARY  INFORMATION:  Districts 
submitting  voluntary  plans  also 
expressed  concern  that  even  with  the 
extension  of  the  application  due  date, 
additional  time  might  be  needed  to 
obtain  school  board  approval  of  their 
plans.  Therefore,  we  are  extending  the 
date  for  the  submission  of  school  board 
approval  of  the  plans  submitted  with 
apphcations  until  May  22,1998.  All 
other  voluntary  plan  information  must 
be  submitted  by  the  closing  date. 

Additionally,  the  date  by  which 
applicants  must  submit  any 
modifications  to  required  plans  (i.e.,  a 
modification  to  include  a  new  magnet 
schools  component  in  a  previously 
approved  plan)  is  also  changed.  All 
applicants  must  submit  proof  to  ED  of 
approval  of  all  modifications  by  May  22, 
1998. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT:  Steven  L.  Brockhouse,  U.S. 
Department  of  Education,  600 
Independence  Avenue.  S.W.,  Portals 
Room  4509,  Washington,  D.C.  20202- 


6140.  Telephone  (202)  260-2476. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  of  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
docvunents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  3021-3032. 

E>ated:  March  10, 1998. 

Gerald  N.  Tirezzi, 

Assistant  Secretary,  Elementary  and 
Secondary  Education. 

[FR  Doc.  9&-6520  Filed  3-12-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.292B] 

Bilingual  Education:  Field-initiated 
Rasaarch  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1998 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and 
applicable  regulations  governing  this 
program,  including  the  Education 
Department  General  Administrative 
Regulations  fEDGAR),  this  notice  contains  all 
of  the  information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  program.  The  statutory 
authorization  for  this  program  is  contained  in 
section  7132  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-382, 
enacted  October  20, 1994  (the  Act)  (20  U.S.C. 
74521). 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  provide  grants  for 
field-initiated  research  activities  related 
to  the  improvement  of  bilingual 
education  and  special  alternative 
instructional  programs  for  limited 
EngHsh  proficient  children  and  youth. 

Eligible  Applicants:  Institutions  of 
higher  education,  nonprofit 
organizations.  State  educational 
agencies,  and  local  educational  agencies 
that  are  current  or  recent  recipients  of 
grants  under  subpart  1  or  2  of  Fart  A  of 
Title  Vn  of  the  Elementary  and 
Secondary  Education  Act  (ESEA)  or 
under  Part  A  or  B  of  Title  VII  of  the 
ESEA,  (P.L.  100-297),  as  in  effect  prior 
to  October  20,  1994.  In  order  to  be 
eligible  for  a  grant  under  this  program, 
an  applicant  must  have  received  a  grant 
under  subpart  1  or  2  of  Fart  A  of  Title 
VII  or  under  Part  A  or  B  of  Title  VII  of 
Pub.  Law  100-297  in  previous  years. 

Deadline  for  Transmittal  of 
Applications:  April  29, 1998. 

Deadline  for  Intergovernmental 
Review.  June  28.  1998. 

Available  Funds:  $400,000. 

Estimated  Range  of  Awards:  $50,000- 
$60,000. 

Estimated  Average  Size  of  Awards: 
$52,500. 

Estimated  Number  of  Awards:  7-8. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  in 
34  CFR  part  299,  General  Provisions, 
Elementary  and  Secondary  Education 
Act. 


Description  of  Program:  Funds  under 
this  program  are  available  to  carry  out 
field-initiated  research  conducted  by 
current  or  recent  recipients  of  grants 
under  subpart  1  or  2  who  have  received 
those  gramts  within  the  previous  five 
years.  Research  under  this  program  may 
provide  for  longitudinal  studies  of 
students  or  teachers  in  bilingual   • 
education,  monitoring  the  education  of 
those  students  from  entry  in  bihngual 
education  through  secondary  school 
completion. 

Priority 

Invitational  Priority 

The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 
However,  an  apphcation  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications  (34  CFR  75.105(c)(1)). 

Applications  that  propose  to  focus  on 
research  that  leads  to  answering 
significant  questions  on  the  assessment 
of  language  acquisition  and  academic 
achievement  for  limited  English 
proficient  (LEP)  students. 

Note:  Far  further  information  on 
assessment  issues,  see  "High  Stakes 
Assessment:  A  Research  Agenda  for  English 
Language  Learners,"  which  is  available  from 
the  National  Clearinghouse  for  Bilingual 
Education,  telephone— 1-800-321-6223  or 
website — Jlttp://www. ncbe.gwu.edu. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Need  for  project. 
(15  points)  The  Secretary  considers  the 
need  for  the  proposed  project.  In 
determining  the  need  for  the  proposed 
project,  the  Secretary  considers-the 
extent  to  which  specific  gaps  or     • 
weaknesses  in  services,  infrastructure, 
or  opportunities  have  been  identified 
and  will  be  addressed  by  the  proposed 
project,  including  the  nature  and 
magnitude  of  those  gaps  or  weaknesses. 

(2)  Significance.  (20  points)  (i)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(ii)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(A)  The  significance  of  the  problem  or 
issue  to  be  addressed  by  the  proposed 
project. 

(B)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 


educational  problems,  issues,  or 
effective  strategies. 

(C)  The  likelihood  that  the  proposed 
project  will  result  in  system  change  or 
improvement. 

(D)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(3)  Quality  of  the  project  design.  (20 
points)  (i)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measiu'able. 

(B)  The  extent  to  which  the  proposed 
activities  constitute  a  coherent 
sustained  program  of  research  and 
development  in  the  field,  including,  as 
appropriate,  a  substantial  addition  to  an 
ongoing  line  of  inquiry. 

(C)  The  extent  to  which  the  design  of 
the  proposed  project  includes  a 
thorough,  high-quality  review  of  the 
relevant  literature,  a  high-quality  plan 
for  project  implementation,  and  the  use 
of  appropriate  methodological  tools  to 
ensure  successful  achievement  of 
project  objectives. 

(D)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(4)  Quality  of  the  management  plan. 
(25  points)  (i)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(A)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(B)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(5)  Quality  of  project  personnel.  (15 
points)  (i)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
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applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  quaUhcations,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(B)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(6)  Adequacy  of  resources.  (5  points) 
(i)  The  Secretary  considers  the  adequacy 
of  resources  for  the  proposed  project. 

(ii)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project 

(B)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

IntergoTemmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Int0rgovemmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  estabUshed  iireach  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Fedwal  Register  on 
October  7. 1997  (62  FR  52448  through 
52450). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  IDepartment. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide. 


regional,  and  local  entities  must  be 
mailed  or  hand-dehvered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA#  84.292B,  U.S.  Department  of 
Education,  Room  6213,  600 
Independence  Avenue,  SW., 
Washington.  D.C.  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

Please  note  that  the  above  address  is  not 
the  same  address  as  the  one  to  which  the 
applicant  submits  its  completed  application. 
Do  not  send  applications  to  the  above 
address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention  (CFDA#  84.292B), 
Washington,  D.C.  20202-4725 

or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time)  on  or  before  the 
deadline  date  to:  U.S.  Ciepartment  of 
Education,  Apphcation  Control  Center, 
Attention:  (CFDA#  84.292B),  Room 
#3633,  Regional  Office  Building  «3,  7th 
and  D  Streets,  SW.,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Posui  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notiHcation  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 


(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions, 
plus  a  statement  regarding  estimated 
public  reporting  bimJen,  a  notice  to 
applicants  regarding  compliance  with 
section  427  of  the  General  Education 
Provisions  Act,  a  checkUst  for 
appUcants,  various  assurances, 
certifications,  and  required 
documentation: 

a.  Instructions  for  the  Application 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden 
Statement. 

d.  Notice  to  All  Applicants. 

e.  Checklist  for  Applicants. 

f.  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88))  and 
instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  FoPm  No. 
524)  and  instructions. 

h.  Eligibility  Certification 

i.  Assurances — Non-Construction 
Programs  (Standard  Forip  424B)  and  ' 
instructions. 

j.  Certifications  Regarding  Lobbying: 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013, 
6/90)  and  instructions. 

k.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

(Note:  ED  80-0014  is  intended  for  the  use 
of  grantees  and  should  not  be  transmitted  to 
the  Department.) 

1.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Federal 
Register  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  January  19, 
1996. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
apphcation  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature. 

All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
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application  as  "original"  or  "copy."  No 
grant  may  be  awarded  unless  a 
completed  application  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Stein,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW.,  Room 
5090,  Switzer  Building,  Washington, 
D.C.  20202-6510.  Telephone:  (202]  205- 
5713.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.e<Lgov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll-free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7452. 
Dated:  March  6,  1998. 
Delia  Pompa, 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Estimated  Public  Reporting  Burden 
Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  OMB  No.  1885-0528  (Exp. 


4/30/98).  The  time  required  to  complete 
this  information  collection  is  estimated 
to  average  120  hours  per  response, 
including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
D.C.  20202^651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5090,  Swdtzer  Building,  Washington, 
D.C.  20202-6510. 

Instructions  for  the  Application 
Narrative 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  portion  of  the 
application  must  not  exceed  45  pages. 
These  pages  must  be  double-spaced  and 
printed  on  one  side  only.  A  legible  font 
size  and  adequate  margins  should  be 
used.  The  narrative  section  must  be 
paginated  and  should  include  a  one- 
page  abstract.  The  45-page  limit  applies 
to  the  abstract,  proposal  narrative, 
charts,  graphs,  tables,  graphics,  position 
descriptions  (and  resumes,  if  included), 
and  any  appendices.  The  page  limit 
does  not  apply  to  application  forms, 
attachments  to  those  forms,  assurances, 
certifications,  and  the  table  of  contents. 
The  page  limit  applies  only  to  item  14 
and  not  to  the  other  items  in  the 
Checklist  for  Applicants.  Applications 
with  a  narrative  section  that  exceeds  the 
page  limit  will  not  be  considered  for 
funding. 

The  narrative  section  should  begin 
with  an  abstract  that  includes  a  short 
description  of  the  population  to  be 
served  by  the  project,  project  objectives, 
and  planned  project  activities. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead. 
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Additional  Guidance 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  sections  in 
the  order  required. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  other  ' 
project  components. 

Final  Application  Preparation 

Use  the  Checklist  for  Applicants  to 
verify  that  your  application  is  complete. 
Submit  three  copies  of  the  application, 
including  an  original  copy  containing 
an  original  signatufe  for  each  form 
requiring  the  signature  of  the  authorized 
representative.  Do  not  use  elaborate 
bindings  or  covers.  The  application 
package  must  be  mailed  or  hand- 
delivered  to  the  Application  Control 
Center  (ACC)  and  postmarked  by  the 
deadline  date. 

Submission  of  Application  to  State 
Educational  Agency 

Section  7116(a)(2)  of  the  authorizing 
statute  (Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994,  Pub.  L.  103-382)  requires  all 
applicants  except  schools  funded  by  the 
Bureau  of  Indian  Affairs  to  submit  a 
copy  of  their  application  to  their  State 
educational  agency  (SEA)  for  review 
and  comment  (20  U.S.C.  7426(a)(2)). 
Section  75.156  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  requires  these 
applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  their  application  to  the 
Department  of  Education.  This  section 
of  EDGAR  also  requires  applicants  to  • 
attach  to  their  application  a  copy  of 
their  letter  that  requests  the  SEA  to 
comment  on  the  application  (34  CFR 
75.156).  A  copy  of  this  letter  should  be 
attached  to  the  Project  Documentation 
Form  contained,  in  this  application 
package.  Applicants  that  do  not  submit 
a  copy  of  their  application  to  their  state 
educational  agency  in  accordance  with 
these  statutory  and  regulatory 
requirements  will  not  be  considered  for 
funding. 

Notice  to  All  Applicants 

Thank  you  for  your  interest  in  this 
program.  The  purpose  of  this  enclosure 
is  to  inform  you  about  a  new  provision 
in  the  Department  of  Education's 
General  Education  Provisions  Act 
(GEPA)  that  applies  to  applicants  for 
new  grant  awards  under  Department 
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programs.  This  provision  is  section  427 
of  GEPA,  enacted  as  part  of  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
applicants  for  new  discretionary  grant 
awards  under  this  program.  All 
applicants  for  new  awards  must  include 
information  in  their  applications  to 
address  this  new  provision  in  order  to 
receive  funding  under  this  Proffnm. 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant 
for  funds  (other  than  an  individual 
person)  to  include  in  its  application  a 
description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
federally  assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  section  allows  applicants 
discretion  in  developing  the  required 
description.  The  statute  highlights  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on 
local  circumstances,  you  can  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
from  equitable  access  or  participation. 
Your  description  need  not  be  lengthy; 
you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  applicable  to  your 
circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connection  with  related 
topics  in  the  application. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  funds  address  equity 
concerns  that  may  aHiect  the  ability  of 
certain  potential  beneficiaries  to  fully 


participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 
application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  section  427. 

(1)  An  applicant  that  proposes  to 
carry  out  an  adult  literacy  project 
serving,  among  others,  adults  with 
limited  English  proficiency,  might 
describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  appUcant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  applicant  that  proposes  to 
carry  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 
how  it  intends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 

Estimated  Burdea  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
0MB  control  number.  The  valid  0MB 
control  number  for  this  information 
collection  is  1801-0004  (Exp.  8/31/98). 
The  time  required  to  complete  this 


information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202- 
4651. 

Checklist  for  Applicants 

The  following  forms  and  other  items 
must  be  included  in  the  application  in 
the  order  Usted  below: 

1.  Application  for  Federal  Assistance 
Form  (SF  424). 

2.  Budget  Information  Form  (ED  Form 
No.  524). 

3.  Itemized  budget  for  each  year. 

4.  Assurances — Non-Construction 
Programs  Form  (SF  424B). 

5.  Certifications  Regarding  Lobbying, 
Debarment,  Suspension  and  Other 
ResponsibiUty  Matters;  and  Drug-Free 
Workplace  Requirements  Form  (ED  80- 
0013). 

6.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  Form  (ED  80-0014)  (if 
applicable). 

7.  Disclosure  of  Lobbying  Activities 
Form  (SF-LLL). 

8.  Information  that  addresses  section 
427  of  the  General  Education  Provisions 
Act.  (See  the  above  section  entitled 
NOTICE  TO  ALL  APPUCANTS  (OMB 
No.  1801-0004)). 

9.  Table  of  Contents. 

10.  Application  narrative,  including 
abstract  (not  to  exceed  45  pages). 

11.  One  original  and  two  copies  of  the 
application  for  transmittal  to  the 
Education  Department's  Application 
Control  Center. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  faeesheet  for  preapplications  and  applications  submitt«i 
for  Federal  assistance.  It  wUl  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Entry: 


Item: 


Entry: 


1.  Self-explanatory. 

2.  Date  applicatioa  submitted  to  Federal  agency  (or 
State  if  applicable)  4  applicant's  control  number 
(ifappUeable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  prajeet,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
twitti"*r^  activity,  complete  address  of  the 
applkant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Ea^loyer  Identification  Number  (EIN)  as 
I  by  the  Internal  Revenue  Service. 


9. 


10. 


11. 


Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

— ."^ew*  means  a  new  aseistance  award. 

—  "Continuation''  meeni  an  extension  for  an 
additional  fundinf^budget  period  for  a  project 
with  a  projected  completion  date. 

— ItevisiMi'' means  any  cha^ie  in  the  Federal 
Government's  financial  obligation  or 
contingent  lialnlity  from  an  existing 
oMigatien. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  o(  the  pnqeet  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
praieeti),  attach  a  map  showing  prajeet  locatioiL 
For  iMvcpplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  pnqect 


Item: 
12. 


List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 


13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  afiEtcted  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
aapplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  Sute  Single  Point 
of  Contact  (SPOC)'  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  represenutive  of 
the  applicant.  A  copy  of  the  governing  body's 
authoirizatUMi  for  you  to  sign  this  i^lication  as 
official  representative  must  be  on  file  in  the 
applicant's  <rfBee.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


SF  424    (R6V  4.MI  Sack 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  arxj  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estinnate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524      : 


UMI 


Rwnwral  In.Qtnirtinns 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.   Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  rrHjIti-year  funding  request.   Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 


Rwfttinn  A  .  Riirigwt  Summary 
ti«t.  Dwpartmant  nf  Friiiratinn  Piinrip 

I 

AH  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11.  columns  (a)-(a):   For  each  project 
year  for  which  furxiing  is  requested,  show  the 
total  amount  requested  for  each  applicable 
txidget  category.'  ■ 

Lines  1-11,  column  (f):   Show  the  multi-year 
total  for  each  budget  category.   If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12,  columns  (aMe):   Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested.  I 

Line  12,  column  (f):   Show  the  total  amount 
requested  for  all  project  years.   If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 


Sactinn  R  -  Ftiiripat  Summary 
Mnn-FftHaral  FunHg 


If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Section  B. 


Lines  1-11,  columns  (a)-(e):   For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contritxjtion  for  each  applicat)ie  budget 
category. 


Lines  1-11,  column  (f):   Show  the  multi-year 
total  for  each  budget  category.   If  rion-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  colurpn  blank. 


Una  12,  columns  (a)-(e):  Show  the  total 
matcNng  or  other  contribution  for  each  project 
year. 


Line  12,  column  (f):   Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-year 
project.   If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 


Ser.tinn  C  -  Dthar  Riirigot  Information 

Pay  attitntinn  tn  applirahl*  program  gptrif  ir 

in-stnirtinns,  if  attarh«*H 

Provide  an  itemized  budget  tKeakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 


1 


2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  period.   In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 


If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 


4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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BILINGUAL  EDUCATION:  FIELD  INITIATED 
RESEARCH  PROGRAM 


ELIGIBILITY  CERTIFICATION 


AppKnatton  Information 


Name  of  Institution 


Address  (give  city,  county,  state,  zip  code) 


Type  of  Institution  (IHE.  NPO,  SEA,  LEA) 


Grant  awards  received  during  Suk)part  1  or  2  of  Part  A  of  Title  VII  of  the  Elementary  and 
Secondary  Education  Act  (or  Parts  A  and  B  of  Title  VII  of  ESEA,  as  in  effect  prior  to  its 
amendment  on  October  20, 1 994).  Grants  must  have  been  received  within  the 
previous  five  years. 


Type  of  Grant 


Grant  Number 


own  ApprMSl  Na  030-0040 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note:  Certain  of  these  ustirances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assiirances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  representative  of  the  atylicant  I  certify  that  the  applicant 

1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  fiinds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  prqject  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  throu^  any  authorised  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  afler  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  J5  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972.  as 
amended  (20  U.S.C.  If  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  §  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U.S.C.§§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  (^mprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  SS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  U.S.C.  S 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  11  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  S§  1501-1508  and  7)24-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §9  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  i  276c  and  18 
use.  SS  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  S§  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


UMI 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

1 1.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  purstiant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evalxtation  of 
flood  hazairds  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  ci  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  If  1451  et  seq);  (f) 
conformity  oi  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Gear  Air  Act  of  1955,  as  amended  (42  U.S.C.  i 
7401  et  seq.);  (g)  protection  <tf  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  If  1271  et  seq.)  reUted  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  sjrstem. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  WUl  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended.  7  U.S.C. 
2131  et  seq.)  pntaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
reaeareh.  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  com^y  with  the  Lead-Baaed  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  f  I  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  flnaneial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  progrmnL 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  thould  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest.   Applicants  should  also 
review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.    Signature  of  this  form  provides  for  compliance 
with  certification  requirements  under  34  CFR  Part  82.  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85,  "Govornmem-wide  Debarment  and 
Suspension  (Nonprocuremant)  and  Government-wide  Requiraments  for  Drug-Free  Workplace  (Grants)."   The  certificatiorB  shall  be  treated  as  a 
material  representation  of  foct  upon  which  reliance  will  be  placed  when  the  Department  of  Education  detemnines  to  award  the  covered 
transaction,  grant,  or  cooperative  agreement. 


1     LOBBYING  i 

As  required  by  Section  1352,  Titie  31  of  lh«  U.S.  Code,  and 
inplanriantad  at  34  CFR  Part  82,  for  parsons  entering  into  a  grant 
or  cooperative  agreement  over  $100,000.  as  defined  at  34  CFR 
Pan  82,  Sactiona  82.105  and  82.1 10,  tha  ^plicant  certifies  that: 

la)   No  Fsdaral  appropriated  funds  have  been  paid  or  will  be  paid, 
by  or  on  behalf  of  the  undarsignad,  to  any  parson  for  influerviing  or 
attempting  to  influence  an  officer  or  atnployaa  of  any  agancy,  a 
Member  of  Cortgrass,  an  officer  or  employaa  of  Congress,  or  an 
amptoyea  of  a  Member  of  Congress  in  conr«action  with  the  making 
of  any  Federal  grant,  ttM  entarir>g  into  of  any  cooperative 
agraamant,  and  the  extension,  contimiation,  renewal,  amendment, 
or  modification  of  any  Federal  grant  or  cooperative  agreement; 

(b)   If  any  furxls  other  than  Federal  appropriated  furxis  have  been 
paid  or  will  b»  paid  to  any  person  for  influsr>cing  or  anempting  to 
influanca  an  officar  or  employee  of  any  agency,  a  Member  of 
Congrats,  an  officer  or  amployee  of  Congress,  or  an  employaa  of  a 
Membar  of  Congresa  In  cortnection  with  tfWe  Federal  grant  or 
cooparativa  agraainent,  the  undersigned  shali  complete  and  submit 
Standard  Form  -  LLL,  'Disclosure  Form  to  Report  Lobbying."  in 
accordance  with  its  instructions;  i 

le)  The  undersigiwd  shall  require  that  tha  language  of  this 
certification  b«  induded  in  tha  award  documents  for  all  subawards 
at  all  tier*  (including  subgrants,  contracts  \indut  grants  and 
cooparativa  agraamants,  and  subcontracts)  and  that  all 
subrectpiants  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  raquirad  by  Executive  Order  12549,  Debarment  and 
Suapanaion,  ar>d  implemented  at  34  CFR  Part  85,  for  prospective 
participants  in  primary  covered  transactions,  as   defined  at  34  CFR 
Part  85,  Sections  85.105  and  85.1 10- 

A.   The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  susper>ded,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or  egency; 

(b)  Have  not  within  a  three-year  period  preceding  this  application 
been  convicted  of  or  had  e  civil  judgement  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or  performing  a  public  (Federal, 
State,  or  local)  trarwaction  or  contract  under  a  public  transaction; 
violation  of  Federal  or  State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federel.  Stete,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph  (1)(b) 
of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  preceding  thie  application 
had  one  or  more  public  transaction  (Fadard,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  In  this  certification,  he  or  aha  shall  attach  an 
explanation  to  this  application. 


3.   DRUG-FREE  WORKPLACE  I 

(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sactions  85.605  and  85.610  - 

A.   The  applicant  certifies  that  it  will  or  wiN  continue  to  provide  a 
drug-frea  workplace  by: 

(a)  Publishing  a  statement  notifying  amployieas  that  tha  unlawful 
morujfactura,  distribution,  dispansing,  posaassion,  or  use  of  a 
controlled  substance  is  prohibited  in  tha  grantee's  workplace  and 
specifying  tha  actions  that  will  ba  taken  against  omployeas  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awaranass  program  to 
inform  employees  about- 


waran 


(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  dnjg-frea  workplace; 

(3)  Any  available  drag  counseling,  rehabilitation,  and  employaa 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
sbuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  ba  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph 
la)  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will- 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  (ler  conviction  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace  r>o 
later  than  five  calervlar  days  after  such  conviction; 

(8)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  cenviction.   Employers  of 
convicted  employees  must  provide  notice,  including  position  title, 
to:  Director,  Grants  and  Contracts  Service,  U.S.  Department  of 
Education,  600  Independence  Avenue,  S.W.  (Room  3600,  GSA 
Rewional  Office  Building  No.  3).  Washingtori,  DC  20202-4130. 
Notice  shall  include  the  identification  numbarls)  of  each  affected 
grant; 
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(f)  Taking  ona  of  tha  foHowing  actions,  within  30  calandar  days  of 
racaiving  notice  undar  subparagraph  ld)(2),  with  raspact  to  any 
emptoyea  who  is  so  convictad- 

(1)  Taking  appropriata  parsonr>al  action  against  such  an  amployaa. 
up  to  and  including  tamrMnation,  consistant  with  tha  raquiramants 
of  the  Rehabilitation  Act  of  1973,  a«  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
drug  abuse  assistarnsa  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriata  agerKy; 

(g)  Makir>g  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 

(a),  (b),  (c),  (dl,  (a),  and  If). 

B.  Tha  grantee  may  insert  in  the  space  provided  below  the  site(s) 
for  tha  perfomtance  of  work  done  in  connection  with  the  specific 
grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip  code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplece  Act  of  1988.  arxj 
implemented  at  34  CFR  Part  85,  Sutjpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  ttiat  I  will  not  ar>gage  in 
the  unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  dnjg  offense  resulting  from  a  violation 
occurring  during  the  conduct  of  any  grant  activity,  I  will  report  the 
conviction,  in  writing,  within  10  calandar  days  of  tha  conviction, 
to:  Director,  Grants  and  ContrecU  Service,  Department  of 
Education,  600  Independence  Avenue,  S.W.  (Room  3600,  GSA 
Regional  Office  BuikJing  No.  3),  Washington,  DC  20202-4130. 
Notice  shaH  include  the  identification  number(»)  of  each  affected 
grant. 


Check   I  ]  if  there  are  worfcpleces  or*  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  tha  applicent  will  comply  with  the  above  certif icetions . 


NAME  OF  APP  LICANT 


PR/AWARO  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-001 3 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 

Thi*  certification  is  required  by  tha  Department  of  Education  regulations  lmplementii>g  Executive  Order  1 2549,  Oobarmant  and  Suspension,  34 
CFR  Part  85,  for  all  lower  tier  transections  meeting  the  thfeshold  and  tier  requirements  stated  at  Section  85.1 10. 


Instructiona  for  Certification 

1 .  By  signing  and  submitting  this  proposal,  the 
prospective  lower  tier  participant  ia  providing  the 
certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  material  rapresentslion  of 
fact  upon  which  reliance  was  placed  whan  this  trarwaction  was 
erKared  into.   If  it  is  later  detanraned  that  ttw  proapectiva  lower  tier 
pariieipant  knowirtgly  randarad  an  erroneous  certification,  in 
addition  to  other  ramadias  avaiiabla  to  tha  Federal  Govarnment,  tha 
department  or  agency  with  which  thia  transaction  origiitatad  may 
pursue  avaiiabla  remedies,  irtduding  suspaitsion  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide  immadiata 
wrinen  notice  to  the  person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier  participant  learns  tttat  its 
certirication  was  erroneous  when  submitted  or  haa  become 
erroneous  by  reason  of  changed  circumstances.  1 

4.  Tha  terms  'covered  trartsaction,'  'debarred,*  'suspended,' 
•jtieligible,'  tower  tier  covered  trensaction,'  'participant,'  *  person,* 
"primary  covered  transaction,'  *  principal,*  proposal,'  ar«l 
"vakintarity  axcludad,*  as  used  in  this  clause,  have  tha  masnings 
set  out  in  the  Oefinitiorte  ertd  Coverega  sactione  of  rules 
implemanting  Executive  Order  1 2549.  You  may  contact  *>e  person 
to  which  this  proposal  is  submitted  for  assistance  in  obtaining  a 
copy  of  tttosa  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submittir>g  titis 
proposal  that,  should  ttta  proposed  covered  transaction  tie  antarad 
into,  it  shall  not  krMwingly  enter  into  eny  lower  tier  covered 
tranaaction  with  a  parson  who  is  debarred,  auspanded,  declared 
ineligible,  or  volunterily  excluded  from  participation  in  this  covered 
treitaaction,  unless  euthorized  by  the  department  or  egeney  with 
wfiich  this  trartsaction  originated. 


6.  The  prospective  lower  tier  participant  further  agrees  by 
submittirH)  tt«s  proposal  tttat  it  win  include  tha  dauae  titled 
'Certification  Regarding  Deberment,  Susperwion,  Ineligibility,  and 
Voluntary  ExcluatorvLower  Tier  Covered  TransactioiM,* 
without  modification,  in  aN  lower  tier  oo>Mrad  tranaactiona  and  in 
all  solicitations  for  lower  tier  covered  trensactioits. 

7.  A  participant  in  a  covarad  tranaaction  may  rely  upon  a 
certification  of  a  proapectiva  panleipaM  in  a  lower  tier  covared 
tranaaction  tttat  it  ia  rtot  debarred,  auapaiMlad,  inaligMa,  or 
voluntarily  axcludad  from  ttta  eovarad  tranaaction,  unlaaa  it 
krtows  tttat  ttta  eartification  is  arroneoua.   A  participant  may  decide 
ttte  matttod  and  frequertey  by  wttich  it  determinee  ttte  eKgibilitv  of 
its  prirtcipals.  Each  participant  may  but  it  not  required  to,  check 
the  Nonprocurement  List.  1 

8.  Nettling  contairtad  in  ttta  foregoing  attall  be  conatruad  to  require 
establisltment  of  e  system  of  records  in  order  to  rertder  in  good 
faith  the  certifieation  required  by  tills  eleuse.   The  knowledge 

and  information  of  a  participant  is  rtot  required  to  exceed  tttat 
wNch  is  rtormaNy  possessed  by  a  prudent  person  in  the  ordinary 
course  of  business  deelings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  tttaae 
instructions,  if  a  participant  in  a  covarM  trartaaction  kitowrirtgly 
enters  into  a  lower  tier  covered  trartsaction  with  a  parson  who  is 
suspended,  debarred,  ineligible,  or  volantaitly  excluded  from 
perticipetion  in  tttis  tranaaction,  in  addition  to  ottter  remediee 
availaUa  to  tha  Federal  Govarnment,  ttta  department  or  agaiKy 
with  which  tttis  treitsaction  origirtatad  may  pursue  evailable 
ramedias,  irtduding  suspension  and/or  debarment. 


(II 


12) 


The  prospective  lowsr  tier  participant  certifies,  ky  submission  of  tttis  proposal,  tttat  naittter  it  nor  its  principals  are  preserttty  debarred, 
suspertded,  proposed  for  deberment,  declared  ineligible,  or  volunterily  excluded  from  participation  in  tNs  trartsection  by  any  Federal 
department  or  egeney. 

Where  the  prospective  lower  tier  participant  is  urtable  to  certify  to  eny  of  the  statements  in  tttis  certificatian,  such  prospective 
perticipant  sttaH  attach  an  explenation  to  this  proposal. 


NAME  OF  APfnjCANT 


PR/AWARD  NUMBER  ANO/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


UMI 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  tWs  form  to  disclose  lobbyino  activities  pursuant  to  31  U.S.C  1352 
(See  reverse  for  public  burden  disclosure.) 


Aporovwj  by  OMB\ 
0348.0046 


■rTi 


of  Faderal  Action: 
contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

a.  loan  guarantee 
f .  loan  insurance 


•       Sta 

D 


Statue  of  Fadaral  Action: 

a.  bid/offer/appiication 

b.  initial  award 

c.  post-award 


4.       Name  and  Addraaa  of  Reporting  Entity: 

D      Prime  D       Subawardee 

Tier ,  if  known: 


Congrasalonai  District,  if  known: 


6.       Federal  Dapartment/Agancy: 


8.        Fedaral  Action  Number,  if  known: 


10.     a.  Name  and  Addreas  of  Lobbying  EmitT  Registrant 
(if  individual,  last  nanta,  first  nama.  Ml): 


3.       Report  Type: 

I  a.  initial  filing 

I  b.  material  change 

For  Material  Change  Only: 

year quarter  _ 

date  of  last  report 


if  Reporting  Entity  in  No.4  is  Subawardaa,  Enter 
Nama  and  Addraaa  of  Prime: 


Congfeaalenal  District,  if  known: 


7.       Federal  Program  Nama/Daacription: 


CFDA  Number,  if  applicabia: 


Award  Amount,  if  known: 


b.  Individuals  Performing  Servicae  (including  addnss  if 
diffarant  from  No.  lOal 
(last  name,  first  nama.  Ml): 


1 1 .  Amownt  ef  Payment  fe/»ae<f  aH  that  a^/y>. 


D  actual 


D  planned 


1g.  Taini  of  Payment  fc^euA'  aM  that  apfffff. 


a.  cash 


b.  irrkiiid;  speuify. 


nature 
value 


ia.  Type  of  PayiiiaiH  fChtck  aU  that  app/f). 


-e- 


a.  rateinei 

b.  one  time  fae 


e.  eemmiBSiuii 
d.  tuiningem  fee 


e.  defuiied 


♦■  other;  specify. 


14.  Brief  PeacriptiMi  of  Oervicas  Performed  or  «e  be  Peifernwd  end  Dte(e)  of  Oeryice,  iinJuding  officerle),  eiiijiluyeels) 
or  Membarts)  ceiHacted,  foi  Paynwnt  Indicated  in  Item  11. 


ttamJi  eunHmmHum  OhmtUf  qr-iU^t,  JfiititBmrrf 


10.     Oontiiiuatiuti  OheetUI  OrHJ.L  attaUwd. 


D    ¥es 


D    No 


16.  IntaffiMrtion  r»q«i»wd  through  Mm  fofm  it  MiltiOfticd  by  «<•  31  U.S.C. 
MClion  13t2.  TN«  iMnkfvn  of  lebfaytna  actfvitfm  i*  •  iMMtW 
roprMwitaSen  of  fact  upon  wNch  nSonci  w«  ptaead  by  iha  dar  ilMva 
whan  Ma  MnaacOon  wm  mada  or  anlarad  iMa.  TMa  aadeaura  ia  raqiirad 
purtuanl  id  31  U.S.C.  13B2.  TNa  InfoinwSuii  «*■  ba  raportad  to  tha 
Conaraaa  aami^nnualy  and  niHi  ba  avaSihli  for  ptMc  InapacSon.  Any 
paraen  who  faSa  to  Ma  iha  raqiirad  dadeaura  aha!  ba  aubtaet  to  a  civV 
panalty  of  not  laaa  Ihan  tlO.OOO  and  net  mora  than  1 100 .000  far  aach 
Mich  faHura. 


F^<tfM«tUMOnty 


Signature: 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Authbrized  for  Local  Reproduction 
Standard  Form  -  LLL 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL.  DISCLOSURE  OF  LOBBYING  ACTIVITIES 


Ihm  OmLkmui*  form  •hal  b«  comphtad  by  th«  raporting  antity,  wKathar  tubaward**  or  primo  Fodaral  rodpiont,  th*  initiation  or 
Mca^  of  a  eiummd  Fadarai  acdon.  or  a  mataitel  changa  to  a  pravioua  fiing,  purauant  to  titia  31  U.S.C.  aaction  1362.  Tha  fiKng 
of  a  form  ia  raquhad  foraach  paymant  or  agraamant  to  maka  paymant  to  any  lobbying  antity  for  influancing  or  attamptirtg  to 
Mluanoo  wi  otfk^r  or  ampioyaa  of  any  agancy,  a  IMambar  of  Congraaa,  an  offiear  or  amployaa  of  Congraaa,  or  an  amployaa  of 
a  IMambar  of  Congraaa  in  connaction  with  a  covarad  Fadarai  action.  Uaa  tha  OrUX-A  OuiHinuation  Ohaat  far  additional 
Infill matlwi  It  Itia  apaca  wi  tha  fwin  ia  hiaUaquata.  Oomplata  all  itama  that  apply  for  both  tha  irNtial  filing  and  matarial  changa 
raport.  Rafar  to  tha  implamanting  guidanoa  publiahad  by  tha  Offica  of  Managamant  and  Budgat  for  additional  information. 

1 .  Martdfy  iha  typa  of  covarad  Fadarai  action  for  which  lobbying  activity  ia  and/or  haa  baan  aacurad  to  infkianca  tha  outcoma 
of  a  covarad  Fadarai  action. 

2.  Idantify  tiM  atatua  of  tha  covarad  Fadarai  action.  \ 

3.  Idantify  tha  appropriata  daaaifieation  of  thia  laport.  H  tNa  ia  a  fotow  up  raport  cauaad  by  a  matarial  changa  to  tha 
information  pravioualy  raportad,  antar  tha  yaar  and  quartar  in  wMch  tha  changa  oeeurrad.  Entar  tha  data  of  tha  laat 
pravioualy  aubmhtad  raport  by  thia  raporting  antity  for  thia  covarad  Fadarai  action. 

-  4.-  Btiar  tf»  fUi  nama.-  iiltfcaai.  diy,  atata^and  tip  coda  of  tha  raporting  antity.  inciuda  Cortgraaaional  Diatrict,  if  Itnown.  Chadc 
tha  iinanwlali  daaaillraiinn  of  tha  raporting  arMity  tltat  daaignataa  if  it  ia.  or  axpaetalo  b«,  a  prima  or  aubaward  racipiant. 
Idantify  tha  tiar  of  tha  aubawardaa,  a.g..  tha  firat^aubawardaa  of  tha  prima  ia  tha  lat  tiw.  Subawania  inciuda  but  ara  not 
Hmitad  to  aubeontracta.  aubgranta  and  eonract  awarda  undar  granta. 

5.  If  ttM  organiiation  filing  ttM  raport  in  itam  4  chadM  'Subawardaa*  titan  antar  tha  fuN  nama.  addraaa.  city,  atata  artd  zip 
coda  of  tha  prima  Fadarai  racipiant.  Inciuda  Congraaaionai  Diatrict.  if  known. 

•.  BMar  «ia  nama  of  tha  Fadarai  agancy  making  tha  award  or  loan  eommitmant.  bickida  at  laaat  ona  organizational  laval  batow 
agancy  nama.  if  known.  For  axampla,  Dapartmant  of  Tranaportation,  Unitad  Stataa  Coaat  Guard. 

7.  bMar  *»  fMaral  program  nama  or  daacription  lor  tha  covarad  Fadarai  action  (itam  1).  If  known,  antar  tha  fuH  Catalog  of 
Fadarai  Domaatic  Aaaiatanca  (CFDAi  numbar  for  granta.  cooparathw  agraamanta.  loana,  and  loan  eommitmanta. 

e.  Bnw  tha  met  ippiapiila  Fadarriidanttfying  numbar  availabia  for  tha  Fadarai  action  idantifiad  \n  itam  1  (a.g..  Raquaat  for 
PMpoaal  (RFP)  numbar.  hnvitation  for  Bid  (VBi-numbar.  grarM  annouitcamant  numbar:  tha  contract  grant,  or  loan  award 

)  oortMl  numbar  aaaignad  by  tha  Fadarai  aganey).  btckjda  prafixaa.  a.g..  'RFP-DE-90-001  .* 


9.   For  a  vamni  Fadarai  aclten  whara  thara  haa  baan  an  award  or  k>an  eommitmant  by  tha  Fadarai  agancy,  antar  tha  Fadarai 
amount  of  tha  award/loan  commHmant  far  ihai>rima  antity  idantifiad  in  itam  4  or  5. 

10.    (a|  Entar  tha  fuN  nama.  addraaa.  city.  auta.  and  zip  coda  of  tha  hibbyUtg  antity  ragiatrant  undar  tha  Lobbybtg  Diadoaura 
Act  of  1996  angagad  by  tha  raporting  antity  idantifiad  in  itam  4  to  influanoa  tha  covarad  Fadarai  action. 

(b|  Entar  tha  hdl  nmm»»  of  tha  individual(a|  parforming  aarvicaa.  and  inciuda  fuN  addraaa  if  dHfarant  from 
lOial.  Entar  Laat  Nama.  Firat  Nama,  and  Middia  Initiai  (Ml). 


44t 


Dilai  Mia  anwiiail  nf  i  ainianaalinn  paid  iir  iiaiinility  inp  i  r*T  ■"•  '"  |  '"  |'  •*  |  '  *''  |  '''|  T*'"  *t  *'  **■  '-^^y'-i 
anUlf  Otam  <0i.  htdieata  wtiathai  tiia  payiiiant  haa  baan  mada  (actual)  at  wii  ba  mada  (plaiwiad).  Bhacb  aM  boiiaa  that 
hia  a  matailal  ehanga  lapoft.  awtai  tita  uwiiulativa  anwwint  a<  paymant  wiada  er  plannad  to  ba  mada. 


ippiupiiali  tin»|ai|  tlhirtr  iH  tinnir  "finl  irrY  "  r"l 1- :--■.*■  .■■■-■■ji        ■    i-    i      .  >;ii...i...    .p..!*^.^. 

iiatuta  and  vahia  ef  in  kind  paymant. 

Bppiepiiata  be«(a>).  Ottach  aH  boxaa  that  appiy.  if  utlwi  apacify  m 


K.    r^mida  aapadik  aiidilalaiaJ  liaitiirillriii  nf  ihi  nrririi  thnllhi  tniitiiin  tiiT  FT'* — t*    — "*"  *•  t      I      •■■"■f"' 

and  tlia  diaia)  ef  any  aarwcaa  randatad.  IncJuJi  aH  piaparatery  and  laiatad  activity,  not  juat  tima  apant  in  actual  contact 
widi  Tailwrf  iiffciala  lilwilil>  Ilia  Taiiaial  iiffii  ial(at  r  nntarlad  nr  tiia  nffirar(a)  amplnyaala)  nr  Mimhirtit  iif  ffnnnnii  thai 
waia  Luimutad. 


ID.    Ohaili  wliathai  ar  not  a  OT-llL-A  Oontkwiatiew  Ohaat(a)  ia  attaciwd. 

16.    Jhm  cartifying  official  thaN  aign  and  data  tha  form,  print  hia/har  nama.  titia.  and  talaphona  numi>ar. 


Pubic  laponbia  burdan  for  tMa  eolaction  af  InfomiMion  i«  Mtiinatad  to  •varaga  30  mtnutM  par  laaponaa,  kicludbig  dm*  for  ra«i«wing 
bwtruotioiw.  Mafching  oidaliag  data  MurcM,  gatharing  and  maintainlna  tha  daU  noMiad,  and  compiating  and  raviawing  tha  coaactkm  of 
InforniaHon.  Sand  eenwnant*  lagaidlna  tha  burdan  aatiflMta  or  any  othor  aapoct  of  thia  coSoetion  of  bifomiatlon.  Including  Miggaatlona 
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10  CFR 

600 10499 
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1804 11479 

1805 11479 

1814 11479 

1815 11479 

1816 11479 

1817 11479 

1832 11479 

1834 11479 

1835 11479 

1842 „ 11479 

1844 11479 

1852 11479 

1853 „ 11479 

1871 11479 

1872 - 11479 

Proposed  Rules: 

32 11074 

52 11074 

232 11074 

252 11074 

806 11865 


49  CFR 

1 


.10781 


UMI 


Federal  Register /Vol.  63,  No.  49 /Friday.  March  13,  1998 /Reader  Aids 

194 10347 

209 11618 

213 11618 

214 11618 

215 11618 

216 11618 

217 11618 

218 11618 

219 11618 

220 11618 

221 11618 

223 11618 

225 11618 

228 11618 

229 11618 

230 11618 

231 11618 

232 11618 

233 11618 

234 11618 

235 11618 

236 11618 

240 11618 

377 11624 

386 12413 

Proposed  Rules: 

383 10180 

384 10180 

571 10355 

653 10183 

654.: 10183 

50CFR 

21 10550 

38 11624 

600 10677 

622 10154,10561.11628 

648 11160.11591.11852 

660 10677 

679 10569.  11160,  11161, 

11167,  11629,12027.  12415, 

12416 

697 10154 

PropoMd  Rules: 

17 10817 

222 11482 

226 1 1482,  1 1750,  1 1774 

227 11482,11750,11774, 

11798 

300 11401,  11649 

600 11402,  12427 

679 10583 


111 


IV 


Federal  Register/ Vol.  63,  No.  49 /Friday,  March  13,  1998 /Reader  Aids 


REMINDERS 

The  items  in  this  list  were 
editorially  compHed  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  MARCH  13,  1998 

AQAICULTURE 
DEPARTMENT 
Antonaland  Plant  Health 


Ptant-reiated  quarantine, 
foreign: 

Fruits  and  vegetables; 
importation — 
Papayas  from  Brazil  and 
Costa  Rica;  published 
3-13-98 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 


Property  and  oil  pipeline  units 
aooounHng  regutatiorts; 
pubKshad  2-11-98 

FARM  CREDIT 
AOMMMTRATION 

Farm  crwft  system: 
Loan  policies  and 
operatiorts — 
Furtdirtg  relationship 
between  Farm  credit 
bank  mnd  direct  lender 
aennriation,  etc.; 
published  3-13-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HaaNh  Can  Rnanclng 


MedBare: 
Inpatient  hospital  operating 
costs;  preadmission 
services  payment; 
published  2-11-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AdmlnlatiaUoii 
Airworthir>ess  directives: 
Aerospace  Technologies  of 
Australia  Ply  Ltd.; 
published  2-17-98 
Aerostar  Aircraft  Corp.; 

published  2-17-98 
Cessna;  put)lished  2-17-98 
Fokken  published  2-6-98 
Glasflugel;  published  2-10- 

98 
Hart>in  Aircraft 
Manufacturing  Corp.; 
published  2-17-98 
New  Piper  Aircraft  Corp.; 

published  2-17-98 
Partenavia  Costruzloni 
Aeronauticas  S.p.A.; 
published  2-17-98 


Pilatus  Britten-Norman  Ltd.; 

published  2-17-98 
Raytheon;  published  2-17-98 
SOCATA-Groupe 

AEROSPATIALE; 

published  2-17-98 

TRANSPORTATION 

DEPARTMENT 

Federal  HIgtiway 

Administration 

Motor  carrier  safety  standards: 
Civil  penalties  for  regulation 
violations  as  adjusted  for 
inflation;  published  3-13- 
98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE  1 

DEPARTMENT  1 

Agricultural  Marketing 
Service  ■ 

Federal  Seed  Act:      | 

National  organic  program; 
establishment-  comnwrns 
due  by  3-16-9iB;  put>lished 
12-16-97 
Olives  grown  in  California; 

comments  due  by  3-19-98; 

published  2-17-98 
Peanuts,  domestically 

produced;  comments  due  by 

3-17-98;  published  1-16-98 

AGRICULTURE  I 

DEPARTMENT  f 

Federal  Crop  Inaurance 
Corporation 

Crop  insurance  regulations: 
Nursery  crop;  1995  and 
prior  crop  years; 
comments  due  by  3-16- 
98;  published  1-29-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  afxl  poultry  inspection: 
Nutrient  content  daims; 
"healthy"  definttion; 
comments  due  by  3-16- 
98;  published  2-13-98 

AGRICULTURE  . 

DEPARTMENT  | 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Agricultural  commodities 
standards: 

Inspection  services;  use  of 
contractors;  meaning  of 
terms  and  who  may  be 
licensed;  comments  due 
by  3-16-98;  published  1- 
15-98  , 

AGRICULTURE         | 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Grants: 


UMI 


Rural  business  opportunity 
program;  comments  due 
by  3-20-98;  published  2-3- 
98 

AGRICULTURE 
DEPARTMENT 
Rural  UtHHIes  Service 

Grants: 
Rural  business  opportunity 
program;  comments  due 
by  3-20-98;  published  2-3- 
98 
COMMERCE  DEPARTMENT 
National  Oceanic  artd 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Magnuson  Act  provisions- 
Essential  fish  habitat; 
comments  due  by  3-19- 
98;  published  2-20-98 
l^rtheastern  United  States 
fisheries- 
Hake;  comments  due  by 
3-17-98;  published  2-10- 
98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Futures,  commisskm 
merchants  and  introducing 
brokers;  minimum  financial 
requirement  maintenance; 
comments  due  by  3-16- 
98;  published  1-14-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
natkxtal  emission  standards: 
Gasoline  distritxjtion 
faciiities;  bulk  gasoline 
terminals  and  pipeline 
breakout  statk>ns;  limited 
exclusion;  comments  due 
by  3-17-98;  published  1- 
16-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  3-20-98;  published 
2-18-98 
Clean  Air  Act: 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  3-16-98;  published 
2-12-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  comments  due  by 
3-16-98;  published  1-14- 
98 
Diuron,  etc.;  comments  due 
by  3-16-98;  published  1- 
14-98 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 


Industrial  laundries; 
comments  due  by  3-19- 
98;  puoKshed  2-13-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  statkxis;  table  of 
assignments: 
Kentucky;  comments  due  by 

3-16-98;  published  1-28- 

98 
Washington;  comments  due 

by  3-16-98;  published  1- 

28-98 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  toan  bank 
system: 

Fmanciai  disctosure 
statements;  comments 
due  by  3-19-98;  published 
2-2-98 

FEDERAL  TRADE 
COMMISSION 

AdjudKatory  proceedirtgs; 
rules  of  practne: 
ClarifKatkxi  and 
streamlirwig;  comments 
due  by  3-16-98;  published 
2-13-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  addMives: 
Sodium  nrwno-  and  dimethyl 
naphthaieoe  sulfonates; 
comments  due  by  3-16- 
98;  published  2-12-98 
Food  for  hurrtan  consumption: 
Food  lat>eling— 
Hard  candies  and  breath 
mints;  reference  amount 
and  servirtg  size 
declaratk)n;  comments 
due  by  3-16-98; 
published  12-30-97 
Nutrient  content  daims; 
"healthy"  definitkm; 
comments  due  by  3-16- 
98;  published  12-30-97 
MedKal  devk;es: 
Qastroenteroiogy-urok>gy 
devices — 

Penile  rigklity  implants; 
reclassification; 
comments  due  by  3-16- 
98;  published  12-16-97 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protectk>n 
against  drainage  by 
operations  on  neartjy 
lands  that  would  result 
in  k>wer  royalties  from 
Federal  leases; 
comments  due  by  3-16- 
98;  published  1-13-98 
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INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Howell's  spectacular 
thelypody;  comments  due 
by  3-16-98;  published  1- 
13-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Pemianent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Texas;  comments  due  by  3- 
16-98;  published  2-13-98 
NATIONAL  MEDIATION 
BOARD 

Freedom  of  Information  Act; 
implementation: 
Fee  schedule;  comments 
due  by  3-16-98;  published 
2-13-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  saf^: 
Puget  Sound,  WA;  regulated 
navigation  area; 
darification;  comments 
due  by  3-19-98;  put>lished 
2-17-98 

Regattas  and  marine  parades: 
City  of  Fort  Lauderdale 
Annual  Air  &  Sea  Show; 
comments  due  by  3-19- 
98;  published  2-17-98 
Miami  Super  Boat  Race; 
comments  due  by  3-19- 
98;  published  2-17-98 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Alexander  Schleicher; 
comments  due  by  3-16- 
98;  published  2-12-98 


Boeing;  comments  due  by 

3-17-98;  published  1-16- 

98 
Bombardier;  comments  due 

by  3-19-98;  published  2- 

17-98 
Cessna;  comments  due  by 

3-16-98;  published  1-23- 

98 

Day-Ray  Products,  Inc.; 
comments  due  by  3-16- 
98;  published  2-19-98 

Diamond  Aircraft  Industries; 
comments  due  by  3-17- 
98;  published  2-11-98 

Diamond  Aircraft  Industries 
GmbH;  comments  due  by 
3-17-98;  published  2-13- 
98 

Fokker;  comments  due  by 
3-16-98;  published  2-12- 
98 

General  Electric  Aircraft 
Engines;  comments  due 
by  3-16-98;  published  1- 
13-98 

Glaser-Dirks  Fkjgzeugbau 
GmbH;  comments  due  by 
3-19-98;  published  2-26- 
98 

SOCATA  Groupe 
Aerospatiale;  comments 
due  by  3-16-98;  published 
2-12-98 

Superior  Air  Parts,  Inc.; 
comments  due  by  3-20- 
98;  published  2-18-98 
Class  D  and  E  airspace; 

comments  due  by  3-20-98; 

published  2-18-98 
Class  E  airspace;  comments 

due  by  3-20-98;  published 

2-18-98 

TRANSPORTATION 
DEPARTMENT 
Marltinw  Administration 

Vessel  financing  assistance; 
Obligation  guarantees;  Title 
XI  program;  putting 


customers  first;  comments 
due  by  3-19-98;  published 
2-17-98 

TRANSPORTATION 
DEPARTMENT 
Reseatch  and  Special 
Programs  Administration 

Pipeline  safety: 
Voluntary  specifications  and 
standards,  etc.;  periodic 
updates;  comments  due 
by  3-19-98;  published  2- 
17-98 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
National  banks: 
Municipal  securities  dealers; 

reporting  and 

recordkeeping 

requirements;  comments 

due  by  3-17-98;  published 

1-16-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
investment  income;  passive 
activity  income  and  loss 
rules  for  publicly  traded 
partnerships;  comments 
due  by  3-19-98;  published 
12-19-97 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 


pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  hnpJI 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

S.  916/P.L  105-161    . 

To  designate  the  United 
States  Post  Office  building 
located  at  750  Highway  28 
East  in  Taylorsville, 
Mississippi,  as  the  "Blaine  H. 
Eaton  Post  Office  Building". 
(Mar.  9,  1998;  112  Stat.  28) 

S.  985/P.L  105-162 

To  designate  the  post  office 
kxated  at  194  Ward  Street  in 
Peterson,  New  Jersey,  as  the 
"Larry  Doby  Post  Office". 
(Mar.  9,  1998;  112  Stat.  29) 

Last  List  March  10,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  tree  electronic  mail 
notification  service  for  newly 
enacted  public  laws.  To 
subscrit)e,  send  E-mail  to 
lls^roc@etc.fed.gov  with  the 
text  message:  subscribe 
PUBLAWS-L  (your  name) 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  availat>le  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federai  Register  is  published  daily  in 
24x  microfiche  format  arKl  mailed  to 
subscribers  ttie  following  day  via  first 
dess  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Usi  of  CFR  Sections  Affected)  and  the 
Cumuiathre  Federai  Register  Index  are 
mailed  monthly. 

Code  of  Bsderal  Regiilatioiu 

The  Cods  of  Fsdsral  ReguiBtions, 
oomprtAig  appRMknaMy  200  vohNMs 
and  rawlssd  at  Isssl  one*  a  year  on  • 
quartvly  bests,  is  pubiahsd  In  24x 
iMcnmcns  loniwi  via  wm  currvni 
I  aie  msilsd  to 


MicraficlM  Subscriptifm  Prices: 
IMeral  RegistBr. 

One  year  $220.00 
Six  months:  $110.00 

Code  of  ftderal  Regulations: 

Current  year  (as  issued):  $247.00 


UMI 


Superintendent  of  Documents  Subscription  Order  Form 


*5419 


I 


Charge  your  ordm: 
Itaeaeyl 
Fax  yow  orders  (2K)  512-2250 


r~l   YEIS,  enter  the  following  indicated  subsaiptions  in  24x  microfiche  format         piioae  voiir  orders  (202)  512-1800 

(MFFR)  ^      □  One  year  at  $220  each         Q  Six  months  at  $110 


.Code  of  Federal  Regolatioiis  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
cnange.  Intematioaal  customers  please  add  25  T 


T 


(Coofway  or  penooal  ume) 

(Please  type  or  print) 

( AtMitioa^  atMroi/atteatkm  line) 

1 

(Street  addrea) 

(Otj^SOrte.  Zip  code) 

1 

(Dtytime  phone  indiidiiig  area  code) 

(PtttduMe  orderno.) 


Q  Do  not  make  my  name  available  to  other  maikn 


Q  Oieck  payable  to  Si4)eriBtendait  of  Documents 

Q  GPO  Deposit  Account        f   I    I    I    I    I  "T~l  -  D 

a  VISAS  MasterCard  I    I    I    I    UeiiwatioB^ 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  T-m 


(AMhoriziBg  signature)  i/B7 

Tkamk  yarn  for  your  order! 

Mail  to:    Stq)erintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 
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A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 


FREE 


[Keeping  America 
Informed 
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^^ 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 
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and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
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The  United  States  Government  Manual 
1997/1998  I 

As  the  official  handbook  of  the  Federal  Goverament,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


MO  per  copy 


Charge  your  order. 
It's  easy! 


L_  J 


PuaucATKMB  •■renoocALS  •  aecmoMC  pnooucrs 
Odv  Piooaning  Codr. 

*7917 

□  YES,  please  send  me copies  of  itw  United  States  Government  Manual  1997/98, 

S/N  069-000-00072-0  at  *40  (*50  foreign)  each. 
Total  cost  of  my  order  is  * .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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Strauss  Underwear  Corp.,  12836 
Tubed  Products.  Inc..  12836 
NAFTA  transitional  adjustment  assistance: 
Kered  Clothing,  Inc..  12837 

Maine  Yankee  Atomic  Power  Co.  et  al.,  12836-12837 
Tree  Free  Fiber  L.L.C.  et  al.,  12837-12839 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc. 
San  Diego  Gas  &  Electric  Co.  et  al..  12789-12790 

Environmental  Protection  Agency 

RULES 

Air  programs: 

Ozone  areas  attaining  1-hour  standard;  identification  of 
areas  where  standard  will  cease  to  apply 
Withdrawn.  12652 
NOTICES 
Meetings: 

Common  Sense  Initiative  Council;  cancellation,  12801 
Environmental  Laboratory  Advisory  Board,  12801 


Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Meetings: 
Transportation  and  Related  Equipment  Technical 
Advisory  Committee.  12725 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Construcciones  Aeronauticas.  S.A.,  12615-12617  , 
Dassault,  12613-12614  I 

Domier.  12605-12607,  12617-12618  ' 

Empresa  Brasileira  de  Aeronautics  S.A.,  12609-12611 
Fokker,  12611-12615 
GKN  Westland  Helicopters  Ltd.,  12607-12609 

Airworthiness  standards: 
Transport  category  airplanes — 
Technical  amendments  and  other  miscellaneous; 
corrections;  correction,  12862 

Class  E  airspace,  112618-12640 

Colored  Federal  airways,  12640-12641 

PROPOSED  RULES 

Airworthiness  directives: 

British  Aerospace,  12708-12710 

Stemme  GmbH  &  Co.  KG,  12706-12708 
Colored  Federal  airways,  12710-12711 
VOR  Federal  airways.  12711-12713 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Competitive  bidding  procedures 
Correction,  12658-12659 
NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  12801- 
12802 
Reporting  and  recordkeeping  requirements,  12802-12807 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Florida,  12808 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

I.  Makowski  Co.,  Inc.  et  al.,  12793-12796 

New  England  Power  Co.  et  al..  12796-12798 
Environmental  statements;  availability,  etc.: 

Toutant  Hydropower,  Inc.,  12799 
Environmental  statements;  notice  of  intent: 

National  Fuel  Gas  Supply  Corp.;  Line  K  California  road 
replacement  project,  12798-12799 
Meetings: 

Process  and  reform:  public  access  to  information  and 
electronic  filings;  symposium,  12800-12801 
Applications,  hearings,  determinations,  etc.: 

Florida  Power  Corp.,  12790 

NorAm  Gas  Transmission  Co.,  12790-12791 

Panhandle  Eastern  Pipe  Line  Co.,  12791 

Puget  Sound  Energy,  Inc.,  12791-12792 

Southern  Natural  Gas  Co.,  12792 

Transcontinental  Gas  Pipe  Line  Corp.,  12793 

Federal  Highway  Admin istratior 

NOTICES 

Environmental  statements;  notice  of  intent: 
New  London  County,  CT,  12856 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
Sea  Dragon  Navigation  Ltd.,  et_al..  12808-12812 

Federal  Reserve  System 

PROPOSED  RULES 

Collection  of  checks  and  other  items  by  Federal  Reserve 
Banks  (Regulation  J)  and  availability  of  funds  and 
collection  of  checks  (Regulation  CC): 
Same-day  settlement  rule;  modifications,  12700-12706 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  12813 
Permissible  nonbanking  activities,  12813-12814 

Federal  Transit  Administration  i 

NOTICES 

Environmental  statements;  availability,  etc.: 

Sacramento  County,  CA;  Sacramento  Amtrak  and  Folsom 
Corridor  LRT  extensions,  12856-12858 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Fat  threeridge,  etc.  (seven  freshwater  mussels  from 
Alabama,  Florida,  and  Georgia),  12664-12687 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Travis  County,  TX;  Barton  Springs  salamander.  12817 
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Food  and  Drug  Administration 

NOTICES 

Food  and  Drug  Administration  Modernization  Act  of  1997; 
implemmtation: 
Approved  drugs  for  which  additional  pediatric 

information  may  produce  health  Iwnefits  in  pediatric 
population;  draft  list;  availability.  12815-12816 

Food  and  Nutrition  Service 

See  Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  12719 
Child  nutrition  programs: 
National  school  lunch,  school  breakfast,  special  milk, 
child  and  adult  care  food,  and  commodity  school 
programs — 
Income  eligibility  guidehnes,  12719-12722 

General  Services  Administration 

RULES 

Acquisition  regulations: 

Federal  supply  service  contracts;  10-day  payment  clause, 
12966-12969 

Small  entity  compliance  guide,  12969 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  12814 

Health  and  Human  Services  Department 

See  Aging  Administration 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 

Housing  and  Urtian  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Home  equity  conversion  mortgage  program;  consumer 
protection  firom  excessive  fees,  12930-12933 
NOTICES 

Environmental  statements;  availability,  etc.: 
Porterville,  CA;  loan  guarantee  funded  infrastructure 
project,  12816-12817 

Indian  Affairs  Bureau 

NOTICES 

hidian  tribes,  acknowledgement  of  existence 
determinations,  etc.: 

Saponi  Nation  of  Ohio,  12817-12818 

Tap  Pilam-the  Coahuiltecan  Naticm,  12818 
Irrigation  projects;  operation  and  maintenance  charges: 

San  Carlos  Irrigation  Project,  AZ,  12818-12819 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Consolidated  return  regulations — 
Limitations  on  use  of  certain  credits  and  related  tax 
attributes,  12641-12643 


PROPOSED  RULES 

Income  taxes: 
Consolidated  return  regulations — 
Limitations  on  use  of  certain  credits  and  related  tax 
attributes;  cross-reference,  12717-12718 

International  Trade  Admintstrstion 

NOTICES 

Antidumping: 
Corrosion-resistant  carbon  steel  ftat  products  and  cut-to- 
length  carbon  steel  plate  from — 
Canada,  12725-12744 
Cut-to-length  carbon  steel  plate  from — 

Brazil,  12744-12752 
Extruded  rubber  thread  from — 

Malaysia,  12752-12764 
Gray  portland  cement  and  chnker  from — 
Mexico,  12764-12784 
Export  trade  certificates  of  review,  12784 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act.  12824 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Justice  Programs  Office 
See  National  Institute  of  Justice 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12827 

Labor  Department 

See  Employment  and  Training  Administration 

See  Mine  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Larvl  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Pelican  Lake/Ouray  National  Wildlife  Refuge  plan 
amendment;  Diamond  Mountain  Resource  Area 
kesource  Management  Plan,  12819-12820 
Realty  actions;  sales,  leases,  etc.: 
Nevada,  12820 

Mine  Safety  and  Health  Administration 

RULES 

Coal  mine  safety  and  health: 
Underground  coal  mines — 
Diesel-powered  equipment;  usage  approval,  exhaust  gas 
monitoring,  and  safety  requirements;  correction, 
12647 

National  Foundation  on  the  Arts  and  the  Humanities' 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12844 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Hydraulic  brake  systems — 
Antilock  brake  system;  equipment  in  medium  and 
heavy  vehicles,  12660-12664 
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NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12858-12859 

Meetings: 
Research  and  development  programs  agenda.  12859 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Law  enforcement  and  corrections  family  support; 

research,  evaluation,  development,  and 

demonstration  projects,  12827-12828 
Victims  of  Crime  Act;  evaluation  of  State  compensation 

and  assistance  programs,  12828 
Violence  Against  Women  Act;  arrest  policies  program 

evaluation,  12828-12829 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  groundfish,  12689- 

12699 
Deep-water  species  caught  by  vessels  using  trawl  gear, 

12688-12689 
Gulf  of  Alaska  groundfish,  12697-12698 
Atlantic  swordfish  fishery,  12687-12688 

NOTICES 

Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  12784- 
12785 


National  Park  Service 

NOTICES 

Concession  contract  negotiations: 
Yosemite  National  Park,  CA;  gas  service  station,  12820- 
12821  1 

Environmental  statements;  availability,  etc.:  ' 

National  Park  of  American  Samoa,  Territory  of  American 

Samoa;  general  management  plan,  12821  j 

Padre  Island  National  Seashore,  TX,  12821  f 

Management  and  land  protection  plans;  availability,  etc.: 

Manhattan  sites,  NY,  12821-12822  , 

Meetings:  | 

Wrangell-St.  Elias  National  Park  Subsistence  Resource 
Commission,  12822 
National  Register  of  Historic  Places;  pending  nominations, 
12822-12823 


Panama  Canal  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  12844- 
12845 


Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
MS  Commodity  Investments  PortfoUo  II,  12839-12844 


Postal  Service 

PROPOSED  RULES 
Domestic  Mail  Manual: 
Rate,  fee,  and  classification  changes,  12864-12928 
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Presidential  Documents 

PROCLAMATIONS 

Narcotics;  major  producing  and  transit  countries, 

certification  (Presidential  Determination  No.  98-15  of 
February  26,  1998),  12937-12964 
Special  -observances  : 
Greek  Independence  Day;  A  National  Day  of  Celebration 
of  Greek  and  American  Derruacracy  (Proc.  7074), 
12975 
Poison  Prevention  Week,  National  (Proc.  7073),  12973- 
12974 


Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 


Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
CALFED  Bay-Delta  Program.  CA,  12823-12824 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Outer  Continental  Shelf  pipelines;  point  at  which 

pipeline  is  subject  to  RSPA  regulations; 

memorandum  of  understanding  with  Interior 

Department,  12659-12660 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  12846-12847 
Boston  Stock  Exchange.  Inc.,  12847-12851 
Chicago  Board  Options  Exchange,  Inc.,  12851-12852 
Pacific  Exchange,  Inc..  12852-12854 

Applications,  hearings,  determinations,  etc.: 
Delaware  Group  Foundations  Funds  et  al..  12845-12846 

Small  Business  Administration    | 

RULES 

Small  Business  Reauthorization  Act  of  1997; 
implementation: 
Surety  bond  guarantees;  pilot  preferred  surety  bond 
guarantee  program,  12605 

Social  Security  Administration     ' 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  12854 


State  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  12854- 
12855  1 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  12648-12652 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 
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Hearings,  etc. — 
Sky  King.  Inc..  12855 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Service 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

7  CFR  Part  301 
[Docket  No.  97-113-2] 

Mexican  Fruit  Ry  Regulations; 
Addition  of  Regulated  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Mexican  fruit  fly 
regulations  by  adding  California  to  the 
list  of  quarantined  States  and  by 
designating  a  portion  of  Los  Angeles 
County,  CA,  as  a  regulated  area.  The 
interim  rule  was  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mexican  fruit  fly  to  noninfested 
areas  of  the  United  States.  The  interim 
rule  also  restricted  the  interstate 
movement  of  regulated  articles  from  the 
regulated  area  in  California. 
EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  November  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
mstefan@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  November 
10, 1997,  and  published  in  the  Federal 
Register  on  November  17, 1997  (62  FR 
61213-61215.  Docket  No.  97-113-1).  we 
amended  the  Mexican  fruit  fly 
regulations  (contained  in  7  CFR  301.64 
through  301.64-10)  by  adding  California 
to  the  list  of  quarantined  States  in 
§  301.64(a)  and  by  designating  a  portion 


of  Los  Angeles  County,  CA.  as  a 
regulated  area  in  §  301.64-3(c).  The 
interim  rule  was  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mexican  fruit  fly  to  noninfested 
areas  of  the  United  States.  The  interim 
rule  also  restricted  the  interstate 
movement  of  regulated  articles  from  the 
regulated  area  in  Cahfomia. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
January  16.  1998.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regvdatory  Flexibility  Act. 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subiects  in  7  CFR  Fart  301 

Agricultural  commodities. 
Incorporation  by  reference,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  301  and  that 
was  pubhshed  at  62  FR  61213-61215  on 
November  17, 1997. 

Authority:  7  U.S.C.  147a.  ISObb.  150dd. 
150ee,  150ff,  161, 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

Done  in  Washington,  DC,  this  9th  day  of 
March  1998. 

darles  P.  Schwalbe, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  98-6589  Filed  3-13-98;  8:45  am] 

BiLUNQ  COOE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Heettti  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  97-084-2] 

Change  in  Disease  Status  of  the 
Dominican  Republic  Because  of  Hog 
Cholera 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SLMMflARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  governing 
the  importation  of  swine,  pork,  and  pork 
products  by  removing  the  Dominican 
Republic  Cram  the  list  of  regions  in 
which  hog  cholera  is  not  knowrn  to  exist. 
We  took  this  action  based  on  reports  we 
received  from  the  Dominican  Republic's 
Ministry  of  Agriculture  that  an  outbreak 
of  hog  cholera  had  occurred  in  the 
Dominican  Repubhc.  As  a  result  of  this 
action,  there  are  additional  restrictions 
on  the  importation  of  pork  and  pork 
products  into  the  United  States  from  the 
Dominican  Republic,  and  the 
importation  of  swine  from  the 
Dominican  Republic  is  prohibited. 
EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  August  4, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Senior  Staff  Veterinarian, 
Products  Program,  National  Center  for 
Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  40,  Riverdale,  MD 
20737-1231,  (301)  734-3399. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  August  4, 
1997,  and  pubhshed  in  the  Federal 
Register  on  August  18, 1997  (62  FR 
43924-43925,  Docket  No.  97-084-1),  we 
amended  the  regulations  governing  the 
importation  into  the  United  States  of 
pork,  pork  products,  and  swine  by 
removing  the  Dominican  Republic  from 
the  lists  in  §§  94.9(a)  and  94.10(a)  of 
regions  in  which  hog  cholera  is  not 
known  to  exist. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
October  17, 1997.  We  received  one 
comment  by  that  date.  The  comment 
was  from  a  meat  processing  facility 
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located  in  the  Dominican  Republic.  The 
commenter  proposed  changes  to  §  94.9 
pertaining  to  the  importation  of  pork 
and  pork  products  from  regions  in 
which  hog  cholera  is  known  to  exist.  We 
are  considering  the  suggestions  made  by 
the  commenter.  If  we  decide  to  amend 
§  94.9  as  suggested,  we  will  publish  a 
proposal  in  the  Federal  Register.  The 
commenter  did  not  dispute  the 
determination  that  an  outbreak  of  hog 
cholera  has  occurred  in  the  Dominican 
Republic.  Therefore,  the  facts  presented 
in  the  interim  rule  still  provide  a  basis 
for  the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12866 
and  12988  and  the  Paperwork 
Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  regulations  in  9  CFR  part 
94  by  removing  the  Dominican  Republic 
from  the  list  of  regions  in  which  hog 
cholera  is  not  known  to  exist.  We  took 
this  action  based  on  a  report  by  the 
Dominican  RepubUc's  Ministry  of 
Agriculture  that  an  outbreak  of  hog 
cholera  had  occurred  in  that  country.  As 
a  result  of  the  interim  rule,  the 
importation  of  swine  from  the 
Dominican  Republic  is  prohibited,  and 
pork  and  pork  products  from  the 
Dominican  Republic  are  not  eligible  for 
entry  into  the  United  States  unless 
cooked  or  cured  and  dried  in 
accordance  with  the  regulations. 
To  comply  with  the  Regulatory 
Flexibility  Act,  we  considered  this 
rule's  likely  economic  impact  on  small 
entities.  The  entities  likely  to  be 
impacted  by  the  removal  of  the 
Dominican  Republic  from  the  list  of 
regions  in  which  hog  cholera  is  not 
known  to  exist  are  entities  that  either 
produce  or  import  swine  or  swine 
products. 

The  impact  of  the  interim  rule  on  U.S. 
producers  of  swine  in  general  is 
expected  to  be  minimal  because  the 
swine  industry  of  the  Dominican 
Republic  is  small  compared  to  the 
enormous  U.S.  market.  In  1996,  pig 
stocks  in  the  Dominican  Republic 
totaled  950,000  head,  whereas  pig 
stocks  in  the  United  States  totaled  more 
than  58  milUon  head.  No  live  pigs  were 
exported  from  the  Dominican  Republic 
to  the  United  States  in  1996,  and 
exports  of  swine  germ  plasm  are  very 
limited. 

The  Small  Business  Administration's 
(SEA)  definition  of  a  "small  entity"  in 


the  production  of  swine  is  an  entity 
whose  sales  total  less  than  $0.5  million 
annually.  The  vast  majority  (96.3 
percent  in  1992)  of  U.S.  swine 
producers  qualify  as  small  entities. 
However,  as  discussed  above,  the 
impact  on  these  producers  should  be 
minimal. 

The  effect  of  the  interim  rule  on  the 
importation  of  pork  in  general  should  be 
minimal  as  well.  The  Dominican 
Republic  produces  limited  amounts  of 
pork;  in  1996,  the  Dominican  Republic 
produced  62,000  metric  tons  of  pork 
products,  which  is  less  than  1  percent 
of  U.S.  production.  The  United  States  is 
the  second  largest  pork  producer  in  the 
world,  following  only  China.  Declining 
farm  numbers  (but  almost  stable 
production),  persistent  competitive 
pressure  on  producers  to  adopt  least- 
cost  production  methods,  competitive 
pork  prices  relative  to  other  meats,  and 
a  declining  U.S.  trade  deficit  in  pork  are 
indicators  that  U.S.  pork  producers  hold 
a  strong  comparative  advantage  in  pork 
production  with  respect  to  most 
countries  in  the  world.  The  United 
States  expanded  its  pork  exports  by 
more  than  nine  times  from  1986  to  1995 
to  reach  263,895  metric  tons;  at  the 
same  time,  the  United  States  decreased 
its  pork  imports  by  approximately  36 
percent  to  274,415  metric  tons  in  1995. 
Of  the  decreasingquantity  of  pork 
imports  that  do  come  into  the  United 
States,  the  majority  come  from  Canada, 
which  accounted  for  nearly  75  percent 
of  U.S.  pork  imports  in  1996. 

The  SBA's  guidelines  state  that  a 
"small"  producer  of  fresh  pork,  part  of 
Standard  Industrial  Classification  (SIC) 
2011,  meat  packing  plants,  or  of 
sausages  and  other  processed  meats,  SIC 
2013,  is  one  employing  fewer  than  500 
workers.  Establishments  that  conduct 
slaughtering  activities,  exclusively,  as 
well  as  establishments  that  conduct 
both  slaughtering  and  processing 
activities  are  included  in  SIC  2011.  In 
1992,  97  percent  of  1,367  meat  packing 
establishments  in  SIC  2011  in  the 
United  States  were  small.  These  plants 
accounted  for  approximately  40  percent 
of  the  $50.4  billion  total  value  of  pork 
produced  by  the  industry.  That  year,  86 
establishments  were  classified  as  strictly 
working  with  fresh,  processed,  and 
cured  poric,  and  these  establishments 
accounted  for  26  percent  of  the  total 
value  of  pork  produced.  Of  1,264 
establishments  in  SIC  2013  in  1992,  98 
percent  were  small.  These  producers 
accounted  for  84  percent  of  the  total 
value  of  pork  produced  by  the  industry, 
$19.97  billion.  In  addition,  there  were 
121  operations  classified  as  producing 
processed  or  cured  pork  products  in  SIC 
2013,  and  these  operations  accounted 


for  21  percent  of  the  total  value  of  pork 
production  of  this  industry.  However, 
the  rule  should  lead  to,  at  most,  a 
minimal  change  in  the  importation  of 
fi^sh  pork  products  and,  therefore,  will 
have  a  minimal  impact  on  small  or  large 
domestic  producers  of  pork  products. 

The  Dominican  Republic  is  a 
significant  source  of  mixed-sausage 
(sausage  that  contains  some  pork) 
imports  into  the  United  States, 
supplying  621  metric  tons  of  a  total 
1,751  metric  tons  imported  in  1996. 
However,  this  supply  of  sausage  should 
not  be  altered  by  this  rule  change.  All 
of  the  sausage  that  was  imported  into 
the  United  States  in  1996  from  the 
Dominican  RepubUc  was  cooked,  and 
labels  placed  on  the  sausage,  as  well  as 
on  cooked  salami,  at  the  exporting 
plants  show  that  these  products  are 
cooked  in  accordance  with  U.S. 
Department  of  Agriculture  regulations. 
Therefore,  these  products  would  remain 
eligible  to  be  imported  into  the  United 
States.  With  negard  to  other  pig 
products,  the  Dominican  Republic  is  a 
minor  producer  in  the  world  market, 
and,  therefore,  an  abundance  of 
alternative  sources  are  available  to 
importers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  94  and  that 
was  pubHshad  at  62  FR  43924-43925  on 
August  18, 1997. 

Authority:  7  U.S.C.  147a,  150ee,  161, 162, 
and  450: 19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 
134a.  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C.  9701:  42  U.S.C.  4331  and  4332;  7  CFR 
2.22.  2.80.  and  371.2(d). 
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Done  in  Washington,  DC,  this  9th  day  of 
March  1998. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  98-6588  Filed  3-13-98;  8:45  ami 

WLUNQ  CODE  3410-34-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  115 

Surety  Bond  Guarantees;  Pilot 
Preferred  Surety  Bond  Guarantee 
Program 

agency:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  13  CFR  part 
115  to  conform  it  to  Section  503  of  the 
Small  Business  Reauthorization  Act  of 
1997  which  was  approved  on  December 
2, 1997.  This  Act  extends  the  period  of 
the  Pilot  Preferred  Surety  Bond  (PSB) 
Guarantee  Program  to  September  30, 
2000.  Since  this  rule  only  implements 
the  cited  statute,  it  is  published  in  final 
form  without  opportunity  to  comment. 
DATES:  Effective  March  16, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Moffitt,  Associate 
Administrator,  Office  of  Surety 
Guarantees,  (202)  205-6540. 
SUPPLEMENTARY  INFORMATION:  Since  this 
rule  only  extends  the  period  of  the  Pilot 
PSB  Program  from  September  30, 1997, 
to  September  30,  2000,  and  makes  no 
substantial  change  to  the  current 
regulation,  SBA  is  not  required  to 
determine  if  this  change  constitutes  a 
major  rule  for  purposes  of  Executive 
Order  12291,  to  determine  if  it  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.  S.  C.  601  et  seq),  or  to  do  a 
Federalism  Assessment  pursuant  to 
Executive  Order  12612.  SBA  certifies 
that  these  changes  will  not  impose  an 
annual  record  keeping  or  reporting 
requirement  on  10  or  more  persons 
under  the  Paperwork  Reduction  Act  (44 
U.  S.  C.  ch.  35).  Finally,  for  purposes  of 
E.  0. 12778,  SBA  certifies  that  this  rule, 
is  drafted,- to  the  extent  practicable,  in 
accordance  with  standards  set  forth  in 
Section  2  of  that  order. 

SBA  is  publishing  this  regulation  as  a 
final  rule  without  opportunity  for  public 
comment  pursuant  to  5  U.  S.  C.  553  (b) 
(A).    , 

List  of  Subjects  in  13  CFR  Part  115 

Claims.  Small  businesses.  Surety 
bond. 

For  the  reasons  set  forth  above,  part 
115  of  Title  13.  Code  of  Federal 


Regulations  (CFR)  is  amended  as 
follows. 

* 

PART  115— SURETY  BOND 
GUARANTEES 

1.  The  Authority  citation  for  Part  115 
is  revised  to  read  as  follows: 

Authority:  5  U.  S.  C.  app  3;  15  U.S.C.  687b, 
687c,  694a,  694b;  Pub.  L  105-135. 

2.  Amend  §  115.61  by  removing  the 
date  "1997"  both  times  it  appears,  and 
replacing  it  with  the  date  "2000". 

Dated:  February  27, 1998. 
Aida  Alvarez, 
Administrator. 
[FR  Doc.  98-6677  Filed  3-13-98;  8:45  am] 

BILUNQ  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-CE-124-nAD;  Amendment 
3»-10391;  AD  98-06-13] 

RIN2120-AA64 

Airworthiness  Directives;  Domier 
Luftfahrt  GmbH  Models  228-100, 228- 
101. 228-200,  and  228-201  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Direct  final  rule;  request  for 

comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Dornier  Luftfahirt  GmbH 
(Domier)  Models  228-100,  228-101, 
228-200,  and  228-201  airplanes 
equipped  with  certain  main  landing 
gear  (MLG).  This  action  requires 
replacing  the  MLG  axle  assembly  with 
an  MLG  axle  assembly  of  improved 
design.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  main  landing  gear 
failure,  which,  if  not  corrected,  could 
result  in  loss  of  control  of  the  airplane 
during  landing  operations. 
DATES:  Effective  June  15, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  15, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  13, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
124-AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  ftt)m  Domier 
Luftfahrt  GmbH,  Product  Support.  P.O. 
Box  1103.  D-82230  Wessling,  Federal 
Republic  of  Germany;  telephone: 
(08153)  300;  facsimile:  (08153)  302985. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-124-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace    • 
Engineer,  FAA,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  1201  Walnut,  suite  900,  Kansas 
City.  Missouri  64106;  telephone:  (816) 
426-6934;  facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  all 
Domier  Models  228-100,  228-101,  228- 
200  and  228-201  airplanes  equipped 
with  MLG  axle  assemblies  that  have  part 
numbers  (P/N)  A-511000D00F,  A- 
521000D00F,  A-511000E00F,  and  A- 
521000EOOF,  or  FAA-approved 
equivalent  part  numbers.  The  LBA  has 
received  two  incident  reports  of  failed 
MLG  axles.  The  investigation  of  these 
reports  reveals  that  extreme  op>erating 
loads  will  fatigue  these  MLG  axles, 
which  can  lead  to  cracking  and  failure. 
These  fatigue  cracks  are  a  result  of 
manufacturing  defects  (grooves)  along 
the  inside  radius  of  the  axle.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  control  of  the  airplane  diuing 
landing  operations. 

Relevant  Service  Information 

Domier  has  issued  Service  Bulletin 
No.  SB-228-214,  dated  January  28. 
1994,  which  specifies  procedures  for 
removing  the  MLG  axle  assembly  (P/N's 
A-511000D00F,  A-5210OOIX)0F,  A- 
511000E00F,  and  A-521000E00F),  and 
installing  a  new  MLG  axle  assembly  of 
improved  design. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  94-042  Domier,  dated 
Febmary  9, 1994,  in  order  to  assiue  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 
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The  FAA's  Determination 

These  airplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  This 
AD  ' 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Dornier  Models  228- 
100.  228-101,  228-200,  and  228-201 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  issuing  an  AD.  This  AD  requires 
removing  the  MLG  axle  assembly  and 
installing  a  new  MLG  axle  assembly  of 
improved  design.  Accomplishment  of 
the  actions  of  this  AD  would  be  required 
in  accordance  with  the  previously 
referenced  service  bulletin. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  16 
workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  per  work 
hour.  Parts  will  be  provided  at  no 
charge.  Based  on  these  figures,  the  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $960  per  airplane; 
however,  the  FAA  has  been  informed 
that  as  of  June  1997,  all  airplanes  in  the 
U.S.  registry  have  been  modified. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  The 
requirements  of  this  direct  final  rule 
address  an  unsafe  condition  identified 
by  a  foreign  civil  airworthiness 
authority  and  do  not  impose  a 
significant  burden  on  affected  operators. 
In  accordance  with  Section  11.17  of  the 
Federal  Aviation  Regulations  (14  CFR 
11.17)  unless  a  written  adverse  or 
negative  comment,  or  a  written  notice  of 
intent  to  submit  an  adverse  or  negative 
comment,  is  received  within  the 
comment  period,  the  regulation  will 


become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  a  written  adverse  or  negative 
comment,  or  written  notice  of  intent  to     " 
submit  such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  an  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
AOORESSBS.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
.postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-124-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


UMI 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  reasons  discussed  in  the 
'  preamble.  I  certify  that  this  regulation  . 

(1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

'   Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-06-13    D«rnier  Luftfahrl  GMBH: 

Amendment  39-10391;  Docket  No.  97- 
CE-124-AD. 

Applicability:  Models  22&-100,  228-101, 
228-200,  and  228-201  (all  serial  numbers) 
airplanes,  certificated  in  any  category, 
equipped  with  a  main  landing  gear  (MLG) 
axle  housing  assembly  that  has  part  numbers 
(P/N)  A-511000D00F,  A-521000D00F,  A- 
511000E00F,  and  A-521000E00F  (or  FAA- 
approved  equivalent  part  numbers). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  vtrithin  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  main  landing  gear  failure, 
which,  if  not  corrected,  could  result  in  loss 
of  control  of  the  airplane  during  landing 
operations,  accomplish  the  following: 

(a)  Replace  the  main  landing  gear  (MLG) 
axle  housing  assembly  (P/N's  A- 
511000D00F,  A-5210OODO0P.  A- 
511000E00F,  and  A-52100OE00F,  or  FAA- 
approved  equivalent  part  numbers),  with  a 
new  MLG  axle  housing  assembly  of  improved 
design  in  accordance  with  Domier  228 
Service  Bulletin  No.  SB-228-214,  dated 
January  28. 1994. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  con[^>liance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  satiety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate.  1201  Walnut,  suite  900. 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  Domier  228 
Service  Bulletin  No.  SB-228-214,  dated 
January  28, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Dornier  Luftfahrt  GmbH, 
Product  Support,  P.O.  Box  1103.  D-82230 
Wessling,  Federal  Republic  of  Germany. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region.  Office  of  the  Regional  Counsel,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  94-042  Domier,  dated 
Febmary9, 1994. 

(e)  This  amendment  becomes  effective  on 
June  15, 1998. 

Issued  in  Kansas  City,  Missouri,  on  March 
5, 1998. 

James  E.  Jacksen. 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc.  98-6452  Filed  3-13-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatk>n  AdministraHon 
14  CFR  Part  39 

[Docket  No.  97-SW-26^D;  Amwidment 
39-10383;  AD  M-<»-06] 

RIN  2120-AA64 

Airworttiinass  Directives;  QKN 
Westland  Helicoplers  Ltd.,  30  Series 
Helicopters 

AQBICY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule;  request  for 
conunents. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  GKN  Westland  Helicopters 
Ltd.  (Westland)  30  series  helicopters. 
This  action  requires  determining  the 
total  hours  time-in-service  (TIS)  of  the 
six  tail  rotor  drive  shafts  (drive  shafts), 
creating  a  comfionant  history  card  or  an 
equivalent  record  for  each  shaft,  and 
replacing  those  drive  shafts  that  exceed 
a  certain  TIS  with  an  airworthy  drive 
shaft  This  amendment  is  prompted  by 
findings  of  drive  shaft  attachment  flange 
cracks  on  similar  British  military  model 
helicopters.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
drive  shaft  coupling  attachment  flanges 
that  could  result  in  loss  of  power  to  the 
tail  rotor  and  subsequent  loss  of  control 
of  the  helicopter. 
DATES:  Effective  March  31, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
'regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  31, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  15. 1998. 

AODRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  97-SW-26- 
AD,  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth.  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  GKN 
Westland  HeUcopters  Ltd.,  Customer 
Support  Division.  Yeovil,  Somerset 
BA20  2YB,  England,  telephone  (01935) 
703884.  fax  (01935)  703905.  This 
information  may  be  examined  at  the 
FAA.  Office  of  the  Regional  Counsel. 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Shep  Blackman,  Aerospace  Enginef  r, 


FAA.  Rotorcraft  Directorate,  ASW-lll, 
2601  Meacham  Blvd.,  Fort  Worth.  Texas 
76137,  telephone  817-222-5296,  fax 
817-222-5961. 

SUPPLEMOITARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  Westland  30  series  helicopters.  The 
UK  CAA  advises  that  two  incidents  of 
drive  shaft  attachment  flange  cracking 
occtured  on  the  Lynx  model  helicopters, 
the  UK  military  version  of  the  Westland 
30  helicopters.  Consequently,  the 
appropriate  drive  shaft  lives  ft}r  the 
Westland  30  series  helicopters  have 
been  reconsidered. 

Westland  has  issued  GKN  Westland 
Helicopters  Ltd.  Service  Bulletin  (SB) 
Nos.  W30-65-48.  dated  Nov«nber  29. 
1995,  and  W30-65-48,  Annex  A,  dated 
November  8. 1996,  which  specify  the 
procedure  to  establish  the  current  TIS  of 
the  Westland  30  series  helicopters'  drive 
shafts,  the  hours  at  which  the  drive 
shafts  should  be  replaced  or  inspected, 
and  the  inspection  procedure.  The  UK 
CAA  classified  these  SB's  as  mandatory 
and  issued  UK  CAA  AD  013-11-95, 
dated  January  31, 1996.  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  the  UK. 

These  helicopter  models, 
manufactured  in  Yeovil,  England,  are 
type  certificated  for  operation  in  the 
United  States  imder  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  UK  CAA 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  UK  CAA. 
reviewed  all  available  informaticm.  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Westland  30  series 
helicopters  of  the  same  type  design 
eligible  for  registration  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  drive  shaft 
coupling  attachment  flanges  that  could 
result  in  loss  of  power  to  the  tail  rotor 
and  the  subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires  that  the 
TTS  of  each  of  the  six  drive  shafts  be 
determined  from  the  helicopter  records 
and  that  a  component  history  card  or  an 
equivalent  record  be  created  for  each 
drive  shaft.  If  drive  shaft  No.  1,  2,  3.  4. 
or  5  exceeds  1.000  hours  TIS  or  drive 
shaft  No.  6  exceeds  500  hours  TIS. 
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replacement  with  an  airworthy  drive 
shaft  in  accordance  with  the  SB  is 
required.  Alternatively,  inspection  of 
any  drive  shaft  (No.  1,  2,  3,  4,  or  5)  with 
over  1,000  hours  TIS  and  drive  shaft  No. 
6  with  over  500  hours  TIS  is  required 
in  accordance  with  GKN  VVestland 
Helicopters  Ltd.  SB  No.  \V30-65-48. 
paragraph  2.B.(3),  dated  November  29, 
1995,  prior  to  further  flight  and 
thereafter  at  intervals  not  to  exceed  3 
hours  TIS.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
SB's  previously  described. 

None  of  the  Westland  30  series 
helicopters  affected  by  this  action  are  on 
the  U.S.  Register.  All  helicopters 
included  in  the  applicability  of  this  rule 
are  currently  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  this  rule  necessary  to  ensure 
that  the  unsafe  condition  is  addressed  in 
the  event  that  any  of  these  subject 
helicopters  are  imported  and  placed  on 
the  U.S.  Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register,  it  will  require  approximately  2 
work  hours  to  accomplish  each  required 
inspection  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  AD  will 
be  $1200  per  helicopter  for 
accomplishment  of  10  drive  shaft  flange 
inspections. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  unnecessary,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-2&-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federedism  Assessment. 

The  FAA  has  determined  that  notice 
and  public  comment  are  unnecessary  in 
promulgating  this  regulation,  that  the 
regulation  can  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft 
since  none  of  these  model  helicopters 
are  registered  in  the  United  States,  and 
that  it  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  9&-06-06    GKN  Westiand  Helicopters 
Ltd.:  Amendment  39-10383.  Docket  No. 
97-SW-26-AD. 
Applicability:  Westland  30  Series 

Helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  partgraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  aircraft  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  the  tail  rotor  drive 
shaft  (drive  shaft)  coupling  attachment 
flanges  that  could  lead  to  loss  of  tail  rotor 
drive  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Within  7  oalendar  days  after  the 
effective  date  of  this  AD: 

(1)  Determine  from  the  helicopter  records 
the  total  hours  time-in-service  (TIS)  for  drive 
shaft  number  (No.)  1.  2.  3,  4.  5.  and  6. 

(2)  Create  a  component  history  card  or  an 
equivalent  record  for  each  drive  shaft  in 
accordance  with  paragraph  2.  A. (2)  of  GKN 
Westland  Helicopters  Ltd.  Service  Bulletin 
No.  W30-65-48,  dated  November  29. 1995. 

(b)  Before  further  flight  and  at  intervals  not 
to  exceed  3  hours  TIS  thereafter,  inspect  the 
drive  shaft  attachment  flanges  for  cracks  in 
accordance  with  paragraph  2.B.{3)  of  the 
Accomplishment  Instructions  of  GKN 
Westland  Helicopters.  Ltd.  Service  Bulletin 
(SB)  W30-65-48.  dated  November  29, 1995. 
as  follows: 

(1)  Drive  shaft  No.  1.  2.  3,  4,  or  5  that  has 
exceeded  1,000  hours  TIS; 

(2)  Drive  shaft  No.  6  that  has  exceeded  500 
hours  TIS:  and 

(3)  Any  drive  shaft  identified  by  serial 
number  or  flange  serial  number  in  Annex  A 
to  GKN  Westland  Helicopter,  Ltd.  SB  W30- 
65-48,  dated  November  8, 1996,  that  has 
exceeded  500  hours  TIS. 
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No  more  than  10  repetitive  inspections  are 
permitted  for  any  affected  drive  shaft. 

(c)  If  a  crack  is  found  as  a  result  of  the 
inspections  required  by  paragraph  (b)  of  this 
AD,  before  further  flight,  replace  the  drive 
shaft  with  an  airworthy  drive  shaft. 

(d)  Before  further  flight,  or  after  10 
repetitive  inspections  have  been 
accomplished,  replace  with  an  airworthy 
drive  shaft  any  drive  shaft  that  has  reached 
or  exceeded  the  applicable  TIS  stated  in 
paragraph  (b)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff, 
Rotorcraft  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

[f\  Special  flight  permits  will  not  be  issued. 

(g)  The  inspection  shall  be  done  in 
accordance  with  GKN  Westland  Helicopters 
Ltd.  Service  Bulletin  No.  W30-65-48,  dated 
November  29. 1995,  and  Annex  A,  dated 
November  8, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  GKN  Westland  Helicopters 
Ltd.,  Customer  Support  Division,  Yeovil, 
Somerset  BA20  2YB,  England,  telephone 
(01935)  703884,  fax  (10935)  703905.  Copies 
may  be  inspected  at  the  FAA,  Office  of 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd..  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Fedwal  Register, 
800  North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
March  31, 1998. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Civil  Aviation  Authority  (United 
Kingdom)  AD  013-11-95,  dated  January  31, 
1996. 

Issued  in  Fort  Worth,  Texas,  on  March  4, 
1998. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  98-6450  Filed  3-13-98;  8:45  am] 
BHJJNQ  CODE  401»-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  08  NM  64  AD;  Amendment 
39-10397;  AD  98-0»-19] 

RIN2120-AA64 

Airworttiiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  IModel  EiMB-145  Series 
Airpianes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airv/orthiness  directive  (AD)  that  is 
applicable  to  certain  EMBRAER  Model 
EMB-145  series  airplanes.  This  action 
requires  draining  and  sealing  of  the 
ground  spoiler  and  speed  brake 
actuators.  This  action  also  requires 
replacement  of  the  spoiler  actuator 
assembly  and  the  speed  brake  actuator 
assembly  with  modified  actuator 
assemblies.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  asymmetric 
deployment  of  the  speed  brakes  during 
flight  and  consequent  reduced 
controllability  of  the  airplane;  or  failure 
of  the  ground  spoilers  to  deploy  during 
landing  or  rejected  takeoff,  which  could 
result  in  increased  aircraft  stopping 
distances. 

DATES:  Effective  March  31, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  31, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  15, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
64-AD.  1601  Lind  Avenue.  SW., 
Ronton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Ronton. 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate.  AUanta  Aircraft 


Certification  Office,  One  Crown  Center. 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Berryman,  Systems  Engineer,  Systems 
and  Flight  Test  Branch,  ACE-116A. 
FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office. 
One  Crown  Center,  1895  Phoenix 
Bbulevard,  suite  450,  Atianta,  Georgia 
30349;  telephone  (770)  703-6068;  fax 
(770)  703-6097. 

SUPPt.EMENTARY  INFORMATION:  The 
Departmento  de  Aviacao  Civil  (DAC), 
which  is  the  airworthiness  authority  for 
Brazil,  recently  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
EMBRAER  Model  EMB-145  series 
airplanes.  The  DAC  advises  that  it  has 
received  reports  indicating  that  the 
ground  spoilers  and/or  speed  brakes 
may  fail  to  deploy.  The  cause  of  these 
failures  has  been  attributed  to  moisture 
penetration  into  the  respective  actuators 
in  combination  with  freezing 
temperatures,  which  can  result  in 
jamming  of  the  actuators.  These 
conditions,  if  not  corrected,  can  result 
in  asymmetric  deployment  of  the  speed 
brakes  during  flight  and  consequent 
reduced  controllability  of  the  airplane; 
or  failure  of  the  ground  spoilers  to 
deploy  during  landing  or  rejected 
takeoff,  which  could  result  in  increased 
aircraft  stopping  distances. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
145-27-0029,  dated  November  10,  1997. 
which  describes  procedures  for  draining 
and  sealing  of  the  ground  spoiler  and 
speed  brake  actuators. 

EMBRAER  has  also  issued  Service 
Bulletins  145-27-0013  and  145-27- 
0014.  both  dated  August  20, 1997, 
which  describe  procedures  for 
replacement  of  the  spoiler  actuator 
assembly  and  the  speed  brake  actuator 
assembly  with  modified  actuator 
assemblies.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
id«itified  unsafe  condition. 

The  DAC  classified  these  service 
bulletins  as  mandatory  and  issued 
Brazilian  airworthiness  directive  97-10- 
04  (undated)  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Brazil. 

FAA's  ConclttsioBS 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
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Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States.  *• 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  asymmetric  deployment  of  the 
speed  brakes  during  flight  and 
consequent  reduced  controllability  of 
the  airplane;  or  failure  of  the  ground 
spoilers  to  deploy  during  landing  or 
rejected  takeoff,  which  could  result  in 
increased  aircraft  stopping  distances. 
This  AD  requires  accomplishment  of  the 
actions  specified  in  the  service  bulletins 
described  previously. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
'  received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-64-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  tfi  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12886.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39~AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmendecQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-06-19    Empresa  Brasileira  De 
Aeronautica  S.A.  (EMBRAER): 
Amendment  39-10397.  Docket  98-NM- 
64-AD. 
Applicability.Model  EMB-145  series 
airplanes,  serial  numbers  145004  through 
145018  inclusive;  equipped  with  a  speed 
brake  actuator  assembly  having  part  number 
360540-1001,  or  a  spoiler  actuator  assembly 
having  part  number  360440-1001; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  asymmetric  deployment  of  the 
speed  brakes  during  flight  and  consequent 
reduced  controllability  of  the  airplane;  or 
failure  of  the  ground  spoilers  to  deploy 
during  landing  or  rejected  takeoff,  which 
could  result  in  increased  aircraft  stopping 
distances;  accomplish  the  following: 

(a)  Within  400  flight  hours  after  the 
effective  date  of  this  AD,  drain  and  seal  the 
ground  spoiler  and  speed  brake  actuators  in 
accordance  with  EMBRAER  Service  Bulletin 
145-27-0029,  dated  November  10, 1997. 

(b)  Within  90  days  after  the  effective  date 
of  this  AD,  replace  the  spoiler  actuator 
assembly  and  the  speed  brake  actuator 
assembly  with  modified  actuator  assemblies 
in  accordance  with  EMBRAER  Service 
Bulletins  145-27-0013,  and  145-27-0014, 
both  dated  August  20, 1997. 

(c)  Airplanes  on  which  the  replacements 
required  by  paragraph  (b)  of  this  AD  are 
performed  within  the  compliance  time 
specified  in  paragraph  (a)  of  this  AD  are  not 
required  to  accomplish  the  action  required  by 
paragraph  (a). 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  ground  spoiler  actuator 
assembly  having  part  number  360440-1001, 
or  speed  brake  actuator  assembly  having  part 
number  360540-1001,  on  any  airplane. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  Ihe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (ACQ),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
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may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  EMBRAER  Service  Bulletin  145-27- 
0029,  dated  November  10, 1997;  EMBRAER 
Service  Bulletin  145-27-0013,  dated  August 
20. 1997;  and  EMBRAER  Service  Bulletin 
145-27-0014.  dated  August  20,  1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G.  552(a)  and  1  GFR 
part  51.  Gopies  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— GEP  12.225,  Sao 
Jose  dos  Campos — SP.  Brazil.  Gopies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  160T  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Gertification 
Office,  One  Grown  Genter,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Gapitol  Street,  NW.,  suite  700,  Washington, 
DG. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  97-10-04 
(undated). 

(h)  This  amendment  becomes  effective  on 
March  31. 1998. 

Issued  in  Renton,  Washington,  on  March  9. 
1998. 

Oarrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-6499  Filed  3-13-98;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  95-NM-38-A0;  Amendment 
39-10393;  AD  98-06-15] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
replacement  of  the  return  filter 
diaphragm  assemblies  on  hydraulic 
systems  1  and  2  with  modified  filter 
units  having  new  diaphragms.  This 


amendment  is  prompted  by  a  report  of 
insufficient  running  clearance  of  the 
brake  units  due  to  overpressure  in  the 
hydraulic  return  system;  this  condition 
could  lead  to  brake  overheating.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  too  high  pressure  in 
the  hydraulic  return  system  during  the 
selection  of  subsystem(s),  which  could 
result  in  inadvertent  braking  and/or 
blown  tires. 
DATES:  Effective  April  20.  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ft'om  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport,  The 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes 
was  published  in  the  Federal  Register 
on  May  25, 1995  (60  FR  27704).  That 
action  proposed  to  require  replacement 
of  the  return  filter  diaphragm  assemblies 
on  hydraulic  systems  1  and  2  with 
modified  filter  units  having  new 
diaphragms. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Withdraw  Proposed  AD 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  member, 
requests  that  the  proposed  AD  be 
withdrawn  because  the  corrective  action 
specified  in  the  referenced  Fokker 
Service  Bulletin  SBFlOO-29-025.  dated 
December  31,  1993,  is  ineffectual  in 
preventing  overpressure  of  the  subject 
hydraulic  return  system. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 


proposal.  The  Rijksluchtvaartdienst 
(RLD),  which  is  the  airworthiness 
authority  for  the  Netherlands,  has 
advised  the  FAA  that  there  have  been 
no  additional  reports  of  discrepancies  in 
the  system  since  the  service  bulletin 
was  issued.  In  addition,  the  commenter 
provides  no  justification  to  substantiate 
the  claim  that  the  corrective  action  is 
inefi^ectual.  Based  on  this  information, 
the  FAA  has  determined  that  the 
modification  specified  in  Fokker  Service 
Bulletin  SBFlOO-2»-025.  dated 
December  31, 1993,  adequately 
addresses  the  unsafe  condition. 

Request  To  Extend  Compliance  Time 

One  commenter  requests  an  extension 
of  the  proposed  compliance  time  of  6 
months,  but  provides  no  specific 
extension  time.  The  commenter's 
request  is  based  on  the  number  of 
airplanes  in  its  fleet  and  the  time 
required  to  accomplish  the  action.  The 
commenter  expresses  concern  that  it 
may  not  be  able  to  modify  all  airplanes 
in  6  months. 

The  FAA  does  not  concur  with  the 
request  for  an  extension  of  the 
compliance  time.  In  developing  the 
compliance  time,  the  FAA  considered 
the  safety  implications,  parts 
availability,  and  normal  maintenance 
schedules.  In  consideration  of  all  these 
factors,  and  the  time  since  the  Notice  of 
Proposed  Rulemaking  (NPRM)  was 
published,  the  FAA  has  determined  that 
the  compliance  time,  as  proposed, 
represents  an  appropriate  interval  to 
complete  the  necessary  replacement. 

Request  to  Revise  Unsafe  Condition 

One  commenter,  the  manufacturer, 
requests  that  the  description  of  the 
cause  of  the  addressed  unsafe  condition 
that  appeared  in  the  proposed  AD  be 
clarified.  The  unsafe  condition  that 
appears  in  the  proposal  reads  as  follows: 
"*  *  *  to  prevent  overpressure  in  the 
hydraulic  return  system  which  could 
result  in  reduced  braking  performance 
and/or  blown  tires  due  to  brake 
overheating."  The  commenter  suggests 
that  a  more  accurate  description  would 
be"*  •  •  to  prevent  too  high  pressure 
in  the  hydraulic  return  system  during 
the  selection  of  the  subsystem(s),  which 
could  result  in  inadvertent  braking  and/ 
or  blown  tires."  The  manufacturer  states 
that  its  service  bulletin  was  issued 
following  an  incident  in  which  all  four 
tires  blew  on  touchdown.  During  a  taxi 
check,  following  the  replacement  of 
several  components,  inspections 
revealed  a  brake  problem.  It  was  found 
that  the  brakes  locked  as  soon  as  the 
flaps  moved  to  a  new  position  and 
unlocked  as  soon  as  tlte  fiaps  stopped 
moving. 
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The  FAA  conciirs.  Based  on  the 
information  provided  by  the 
manufacturer  following  further 
investigation  into  the  incident,  the  FAA 
has  revised  the  unsafe  condition  in  this 
final  rule  to  reflect  the  commenter's 
suggestion. 

Request  for  Inclusion  of  Operator 
Modification  as  Alternative  Method  of 
Compliance 

One  commenter  requests  that  the  FAA 
revise  the  proposed  AD  to  include  its 
own  modification  as  an  acceptable 
ahemative  method  of  compliance  for 
replacing  the  diaphragms  with  filter 
element  retaining  spacers.  The 
commenter,  in  collaboration  with 
Fokker  and  PALL-APME,  has 
developed  a  new  modification,  which  it 
believes  satisfactorily  addresses  the 
safety  objective  of  the  proposed  AD.  The 
commenter  is  of  the  opinion  that  if  an 
AD  is  issued,  it  should  include  that 
modification  as  an  acceptable  means  of 
compliance.  The  commenter  also  states 
that  the  applicability  of  the  proposed 
AD  should  not  include  those  aircraft  on 
which  units  having  modified  part 
numbers  designated  by  -1  are  installed. 

The  FAA  does  not  concur  that  the 
modification  suggested  by  the 
commenter  should  be  incorporated  in 
this  final  rule,  or  that  airplanes  on 
which  the  modiBed  part  numbers 
designated  by  "-1"  are  installed  should 
be  excluded  from  the  applicability.  The 
FAA  does  not  consider  it  appropriate  to 
include  various  provisions  in  an  AD 
applicable  to  a  single  operator's  unique 
modification.  However,  paragraph  (c)  of 
this  AD  contains  a  provision  for 
requesting  approval  of  an  alternative 
method  of  compliance  to  address  these 
types  of  individual  circumstances. 

Request  To  Revise  Cost  Impact 
Information 

One  commenter,  the  manufacturer, 
requests  that  the  cost  impact 
information,  below,  be  revised  to  reflect 
that  only  79  airplanes  of  U.S.  registry 
are  affected  by  the  proposed  AD.  The 
change  is  requested  based  on  the  most 
current  information  available  to  the 
manufacturer. 

The  FAA  concurs  and  has  revised  the 
cost  impact  information,  below, 
accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  79  Model  F28 
Mark  0100  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  parts 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $9,480,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  tacorporation  by  reference. 
Safety. 

Adoption  i^  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-06-15  Foklsn  Amendment  39-10393. 
Docket  95-NM-38-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes  equipped  with  Aircraft  Porous 
Media  Europe  (APME)  Limited  hydraulic 
return  filter  assemblies  having  part  numbers 
(P/N)  QA07236  and  QA07237,  all  serial 
numbers;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  too  high  pressure  in  the 
hydraulic  return  system  during  the  selection 
of  subsystem(s),  which  could  result  in 
inadvertent  braking  and/or  blown  tires, 
accomplish  the  fallowing: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  return  filters,  P/N's 
QA07236  and  QA07237,  on  hydraulic 
systems  1  and  2,  respectively,  with  modified 
return  filter  units,  in  accordance  with  Fokker 
Service  Bulletin  SBFlOO-29-025.  dated 
December  31, 1993. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  return 
filter  unit,  P/N  QA07236  or  QA07237,  on 
hydraulic  system  1  or  2,  respectively,  imless 
that  unit  has  been  modified  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-29- 
025,  dated  December  31, 1993. 

(c)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Braach,  ANM-116,  FAA, 
Transport  Airplaae  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Maaager.  tetemational  Branch. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  lections  21.197  and  21.199 


Federal  Register / Vol.  63,  No.  50 /Monday.  March  16,  1998 /Rules  and  Regulations  12613 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-29-025.  dated  December  31.  1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.  O.  Box  75047, 1117 
ZN  Schiphol  Airport,  the  Netherlands. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  94-024  (A), 
dated  January  28, 1994. 

(f)  This  amendment  becomes  effective  on 
April  20, 1998. 

Issued  in  Renton,  Washington,  on  March  9, 
1998. 

Danell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-6502  Filed  3-13-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  hto.  97-NM-193-AD;  Amendment 
39-10395;  AD  98-06-17] 

RIN2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Mystere  Falcon  900  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dassault  Aviation 
Model  Mystere  Falcon  900  series 
airplanes,  that  requires  replacement  of 
the  water  heater  control  relays  with 
improved  relays  having  high-power 
contactors;  the  addition  of  a  testing  and 
monitoring  circuit  for  each  contactor; 
and  installation  of  improved  electrical 
bonding  of  the  potable  water  tank.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specihed  by  this  AD  are  intended  to 
prevent  overheating  of  the  water  heaters 
for  the  galley  or  the  washbasin,  which 
could  result  in  damage  to  the  water 


heater  and  nearby  electrical  wiring,  and 
consequent  smoke  in  the  cabin. 

DATES:  Effective  April  20,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Dassault  Falcon  Jet  Corporation, 
Teterboro  Airport,  P.O.  Box  2000,  South 
Hackensack,  New  Jersey  07606.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Norman  B.  Martenson,  Manager, 
bitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dassault 
Aviation  Model  Mystere  Falcon  900 
series  airplanes  was  published  in  the 
Federal  Register  on  January  5,  1998  (63 
FR  171).  That  action  proposed  to  require 
replacement  of  the  water  heater  control 
relays  with  improved  relays  having 
high-power  contactors;  the  addition  of  a 
testing  and  monitoring  circuit  for  each 
contactor;  and  installation  of  improved 
electrical  bonding  of  the  potable  water 
tank. 

Comments 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  24  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$6,300  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on  the 


single  U.S.  operator  is  estimated  to  be 
$7,740. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS    ' 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9&-06-17  Dassatilt  Aviation:  Amendment 
39-10395.  Docket  97-NM-193-AD. 
Applicability:  Model  Mystere  Falcon  900 
airplanes;  equipped  writh  I'HOTELLIER  water 
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system  gauges  having  part  number  (P/N) 
5250.  5251,  5250-1  or  5251-1;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  water  heaters 
for  the  galley  or  the  washbasin,  which  could 
result  in  damage  to  the  water  heater  and 
nearby  electrical  wiring,  and  consequent 
smoke  in  the  cabin,  accomplish  the 
following: 

(a)  Within  7  months  or  330  flight  hours 
after  the  effective  date  of  this  AD,  whichever 
occurs  first:  Replace  the  water  heater  control 
relays  with  improved  relays;  add  a  testing 
and  monitoring  circuit  for  each  contactor 
and  install  improved  electrical  bonding  of 
the  potable  water  tank;  in  accordance  with 
Dassault  Service  Bulletin  F900-181  (F900- 
38-12),  dated  December  4, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  an^  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Dassault  Service  Bulletin  F900-181 
(F900-38-12),  dated  December  4, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Dassault  Falcon  Jet  Corporation,  Teterboro 
Airport,  P.O.  Box  2000,  South  Hackensack, 
New  Jersey  07606.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-279- 
018(B),  dated  December  4, 1996. 

(e)  This  amendment  becomes  effective  on 
April  20, 1998. 
'  Issued  in  Renton,  Washington,  on  March  9, 
1998. 

Darrell  M.  Pederson, 
Acting  Managar,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-6500  Filed  3-13-98;  8:45  am] 

BILUNQ  CODE  4*10-13-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcat  No.  97-NM-24&-AD;  Amendment 
3»-10396;  AD  98-06-18] 

RIN  2120-AAM 

AirworthinetB  Directives;  Fokker 
Model  F28  Mark  0070  and  Mark  0100 
Series  Airplanes 

AGBICY:  Federal  Aviation 
Administration,  EXDT. 
action:  Final  rule. 

SUMKAARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0070  and  Mark  0100  series 
airplanes,  that  requires  replacement  of 
the  operating  handles  of  the  overwing 
emergency  exits  with  improved  handles 
that  have  seltillumination.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
ensure  that  the  operating  handles  of  the 
overwing  emergency  exits  are  clearly 
visible  during  an  emergency  evacuation. 

DATES:  Effective  April  20, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport.  The 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 


International  Brtnch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW,,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0070  and  Mark  0100 
series  airplanes  was  published  in  the 
Federal  Register  on  October  17, 1997 
(62  FR  53976).  That  action  proposed  to 
require  replacement  of  the  operating 
handles  of  the  overwing  emergency 
exits  with  improved  handles  tiiat  have 
self-illim[iinatioa. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the  ° 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  simply  points  out 
that  the  proposed  AD  is  not  applicable 
to  the  airplanes  In  its  fleet. 

One  commenter  requests  that  the 
compliance  time  for  accomplishing  the 
removal  and  installation  proposed  by 
this  AD  be  reduced  from  the  proposed 
12  months  to  6  months,  imless  materials 
are  not  available.  The  commenter  states 
that  these  actions  appear  to  be  simple 
and  the  material  should  be  available 
within  a  6-month  time  frame. 

The  FAA  does  not  concur.  After 
consideration  of  all  the  available 
information,  the  FAA  cannot  conclude 
that  a  reduction  of  the  proposed 
compliance  time,  without  prior  notice 
and  opportimity  for  public  comment,  is 
warranted.  In  developing  an  appropriate 
compliance  time,  the  FAA  considered 
the  safety  implications,  parts 
availability,  and  normal  maintenance 
schedules  for  timely  accomplishment  of 
the  removal  and  installation.  Further, 
the  proposed  compliance  time  of  12 
months  was  arrived  at  with  operator, 
manufacturer,  and  FAA  concurrence.  To 
reduce  the  compUance  time  of  the 
proposal  would  necessitate  (under  the 
provisions  of  the  Administrative 
Procedure  Act)  reissuing  the  notice, 
reopening  the  period  for  public 
comment,  considering  additional 
comments  received,  and  eventually 
issuing  a  final  rule;  the  time  required  for 
that  procedure  may  be  as  long  as  four  • 
additional  months.  In  comparing  the 
actual  compliance  date  of  Uie  final  rule 
after  completing  such  a  procedure  to  the 
compliance  date  of  this  final  rule  as 
issued,  the  increment  in  time  is 
minimal. 

In  light  of  this,  and  in  consideration 
of  the  amount  of  time  that  has  already 
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elapsed  since  issuance  of  the  original 
notice,  the  FAA  has  determined  that 
further  delay  of  this  final  rule  action  is 
not  appropriate.  However,  if  additional 
data  are  presented  that  would  justify  a 
shorter  compliance  time,  the  FAA  may 
consider  further  rulemaking  on  this 
issue. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  127  Fokker 
Model  F28  Mark  0100  series  airplanes 
and  4  Fokker  Model  F28  Mark  0070 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$23,580,  or  $180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  Actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-06-18  Fokker:  Amendment  39-10396. 
Docket  97-NM-245-AD. 
Applicability:  Model  F28  Mark  0070  and 
Mark  0100  series  airplanes,  as  listed  in 
Fokker  Service  Bulletin  SBFlOO-52-060, 
dated  October  10, 1995;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  of)erating  handles  of  the 
overwing  emergency  exits  are  clearly  visible 
during  an  emergency  evacuation,  accomplish 
the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  remove  the  operating  handle 
assemblies  of  the  overwing  emergency  exits, 
having  part  number  (P/N)  D32965-403,  and 
install  new  self-illuminating  handle 
assemblies,  having  P/N  D32965-407,  in 
accordance  with  Fokker  Service  Bulletin 
SBF10O-52-O60,  dated  October  10, 1995. 

fb)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
International  Branch,  ANM-116,  FAA, 
TranspKjrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insjjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-ne. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFl  00-52- 
060,  dated  October  10, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Services  B.V.,  Technical  Support 
Department,  P.O.  Box  75047, 1117  ZN 
Schiphol  Airport,  The  Netherlands.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Netherlands  airworthiness  directive  BLA 
1995-104  (A),  dated  October  31,  1995. 

(e)  This  amendment  becomes  effective  on 
April  20. 1998. 

Issued  in  Renton.  Washington,  on  March  9, 
1998. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-6501  Filed  3-13-98;  8:45  am) 

BILUN6  CODE  «91»-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-MM-162-AD;  Amendment 
39-10392;  AD  9S-06-14] 

RIN  2120-AA64 

Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CASA)  Model  CN-235  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  CASA  Model  CN-235 
series  airplanes,  that  requires 
installation  of  a  contactor  and  relocation 
of  the  existing  fuse  in  the  battery  circuit. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  battery 
circuit  due  to  a  burned  fuse,  and 
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consequent  inability  to  restart  the 
engine  using  batteries  during  flight. 
DATES:  Effective  April  20,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  CASA  Model 
CN-235  series  airplanes  was  published 
in  the  Federal  Register  on  August  7, 
1997  (62  FR  42432).  That  action 
proposed  to  require  installation  of  a 
contactor  and  relocation  of  the  existing 
fuse  in  the  battery  circuit. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  2  CASA 
Model  CN-235  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  58  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  p>er  work  hour. 
Required  parts  will  cost  approximately 
$2,000  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$10,960,  or  $5,480  per  airplane. 

The  cost  impact  ngure  aiscussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 


that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  fmal  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


98-06-14    Censtrucciones  Aeronauticas, 
S.A.  CASA:  Amendment  39-10392. 
Docket  97-NM-162-AD. 
Applicability:  All  Model  CN-235  series 

airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 


altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  fuse  in  battery 
number  1  during  battery  starting  of  engines, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  install  a  contactor  in  the  t}attery 
circuit  and  relocate  the  existing  fuse  in 
accordance  with  CASA  Service  Bulletin  SB- 
235-24-07M,  dated  June  4, 1995;  or  Revision 
1,  dated  January  25, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  tneir  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  and  relocation  shall  be 
done  in  accordance  with  CASA  Service 
Bulletin  SB-235-24-07M,  dated  June  4, 
1995,  or  CASA  Service  Bulletin  SB-235-24- 
07M.  Revision  1,  dated  January  25, 1996. 
CASA  Service  Bulletin  SB-235-24-07M, 
Revision  1,  dated  January  25. 1996,  contains 
the  following  list  of  effective  pages: 


Page  No. 

Revision 

level  shown 

on  page 

Date  shown  on 
page 

1,3-36 

2 

Original  

1  „ 

June  4, 1995. 
January  25,  1996. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  09/96, 
dated  December  9, 1996. 

(e)  This  amendment  becomes  effective  on 
April  20, 1998. 
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Issued  in  Renton,  Washington,  on  March  9, 
1998. 
Dwrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  9a-6503  Filed  3-13-98;  8:45  am] 
BILUNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-114-AD;  Amendment 
39-10394;  AD  98-06-16] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
modification  of  the  electrical  circuits  for 
certain  avionics  by  rewiring  and  adding 
electrical  devices.  This  amendment  is 
prompted  by  reports  indicating  that 
failure  of  an  engine  or  direct  current 
(DC)  generator  during  takeoff  and 
landing,  coupled  with  an  open  DC  tie, 
could  cause  the  avionics  to  fail.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  failure  of  those 
avionics  during  takeoff  and  landing, 
which  consequently  could  result  in  the 
inability  of  the  flight  crew  to  respond  to 
and  control  the  associated  systems 
during  these  critical  phases  of  flight. 
DATES:  Effective  April  20, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Domier  Luftfahrt  GmbH,  P.O.  Box 
1103,  rX-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  Register  on 
December  5,  1996  (61  FR  64492).  That 
action  proposed  to  require  modification 
of  the  electrical  circuits  for  certain 
avionics  by  rewiring  and  adding 
electrical  devices. 

Comment  Received 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  requests  that 
paragraph  (a)  of  the  proposed  AD  be 
revised  to  include  Domier  Service 
Bulletin  SB-328-00-053  as  an 
additional  source  of  service  information 
for  accomplishment  of  the  proposed 
modification.  The  commenter  states 
that,  in  the  "References"  Section  of 
Domier  Service  Bulletin  SB-3  28-24- 
062,  Revision  1,  dated  June  27, 1995 
(which  is  referenced  in  the  proposed  AD 
as  the  appropriate  source  of  service 
information),  it  states  that,  "an  alternate 
means  of  compliance  is  by 
accomplishment  of  SB-328-00-053." 
The  commenter  also  states  that  it  has 
data  to  show  compliance  with  Domier 
Service  Bulletin  SB-328-00-053. 

The  FAA  does  not  concur.  The  FAA 
has  not  reviewed  Domier  Service 
Bulletin  SB-328-00-053;  and 
considerable  time  could  be  required  to 
obtain  a  copy  of  the  service  bulletin  and 
review  its  technical  contents.  In  light  of 
this,  and  in  consideration  of  the  amount 
of  time  that  has  already  elapsed  since 
issuance  of  the  original  notice,  the  FAA 
has  determined  that  further  delay  of  this 
final  rule  action  is  not  appropriate. 
However,  affected  operators  may  request 
approval  to  use  Domier  Service  Bulletin 
SB-328-00-053  as  an  altemative 
method  of  compliance,  imder  the 
provisions  of  paragraph  (b)  of  the  final 
rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  9  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  220  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 


labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figmes,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$118,800,  or  $13,200  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


UMI 
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§39.13    [Anwndadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-06-16  Domier:  Amendment  39-10394. 
Docket  96-NM-114-AD. 
Applicability:  Model  328-100  series 
airplanes  having  serial  numbers  3005 
through  3024  inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure,  during  takeoff  and 
landing,  of  the  No.  2  primary  flight  and 
multiple  function  displays,  or  the  autopilot/ 
yaw  damper  servos,  which  consequently 
could  result  in  the  inability  of  the  flight  crew 
to  respond  to  and  control  the  systems 
associated  with  these  avionics  during  these 
critical  phases  of  flight,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  wiring  that  supplies 
power  from  the  non-essential  bus  2  to  the  bus 
2  avionics  circuit,  and  from  the  non-essential 
bus  1  to  the  bus  1  avionics  circuit,  in 
accordance  with  Domier  Service  Bulletin 
SB-32a-24-062,  Revision  1,  dated  June  27, 
1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CTR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Dornier  Service  Bulletin 
SB-328-24-062.  Revision  1,  dated  June  27. 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 


and  1  CFR  f>art  51.  Copies  may  be  obtained 
from  Domier  Luftfahrt  GmbH,  P.O.  Box  1103, 
D-82230  Wessling,  Germany.  Copies  may  be 
insjDected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  95-284, 
dated  August  4, 1995. 

(e)  This  anaendment  becomes  effective  on 
April  20, 199B. 

Issued  in  Renton,  Washington,  on  March  9, 
1998. 

Darrell  M.  Poderson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-6504  Filed  3-13-98;  8:45  am] 
BiLUNO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-04] 

Revision  of  Class  E  Airspace;  Bristow, 
OK  I 

AGENCY:  Federal  Aviation 
Administration  (FAA),  IX)T. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Bristow,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP),  HeUcopter 
Point  In  Space  Approach,  to  Bristow 
Hospital  Heliport,  Bristow,  OK  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  heliport. 

DATES:  Effective:  0901  UTC,  June  18, 
1998.  Comments  must  be  received  on  or 
before  April  30, 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-04,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 


Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Bristow,  OK.  The 
development  of  a  GPS  SIAP,  Helicopter 
Point  In  Space  Approach,  to  Bristow 
Hospital  Heliport,  Bristow,  OK  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  pubUc  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  conunent  period,  the  FAA  will 
publish  a  dociiment  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  not  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
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as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
intftested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-04."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 


routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E1,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows; 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWOKE5    Bristow,  OK  (Revised] 

Bristow,  Jones  Memorial  Airport,  OK 

(Lat.  35''48'25"N.,  long.  96''25'19"W.) 
Bristow  Hospital  Heliport,  OK 
Point  In  Space  Coordinates 

(Lat.  35''49'30"N..  long.  96''24'48"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Jones  Memorial  Airport  and  within 
3.1  miles  each  side  of  the  183°  bearing  from 
the  airport  extending  from  the  6.3-mile 
radius  to  8.8  miles  south  of  the  airport  and 
that  airspace  within  a  6-mile  radius  of  the 
Point  In  Space  serving  Bristow  Hospital 
Heliport. 
*         •         •         *         * 

Issued  in  Fort  Worth,  TX.  on  March  5, 
1998. 
Albert  L.  ViselU, 

Acting  Manager.  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  98-6639  Filed  3-13-98:  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-11] 

Revision  of  Class  E  Airspace;  Miami, 
OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Miami,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP),  Helicopter 
Point  In  Space  Approach,  to  Baptist 
Regional  Health  Center  Heliport,  Miami, 
OK  has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 
DATES:  Effective:  0901  UTC,  Jime  18, 
1998.  Comments  must  be  received  on  or 
before  April  30,  1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  EHvision,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-ll.  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Miami,  OK.  The 
development  of  a  GPS  SLAP,  Helicopter 
Point  In  Space  Approach,  to  Baptist 
Regional  Health  Center  Heliport,  Miami, 
OK  has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 
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Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10, 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  speciHed  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comment  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESS^.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  In  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-ll."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substaniial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Su^ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  (tf  the  Amendment 

Accordingly,  pursuant  to  the  ♦ 

authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 


UMI 


PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWOKE5    Miami,  OK  [Revised] 

Miami  Municipal  Airport.  OK 
(Lat.  36''54'33'TM.,  long.  94''53'15"W.) 
Baptist  Regional  Health  Center  Heliport, 
OK  Point  In  Space  Coordinates 
(Lat.  36''52'29"N.,  long.  94''54'05"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.3-mile 
radius  of  Miami  Municipal  Airport  and  that 
airspace  within  a  6-mile  radius  of  the  Point 
In  Space  serving  Baptist  Regional  Health 
Center  Heliport. 
***** 

Issued  in  Fort  Worth,  TX,  on  March  5, 
1998. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  98-6638  Filed  3-13-98;  8:45am] 

BIUJNO  CODE  4nO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admhiistration 

14  CFR  Part  71 

[Airapac*  Docket  No.  9a-ASW-09] 

Revision  of  Class  E  Airspace;  Idabe^ 
OK 

AGENCY:  Fedeml  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY;  This  amendment  revises  the 
Class  E  airspace  at  Idabel,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP),  Helicopter 
Point  In  Space  Approach,  to  MC  Curtain 
Memorial  Hospital  Heliport,  Idabel.  OK 
has  made  this  rule  necessary.  This 
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action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 
DATES:  Effective:  0901  UTC.  June  18, 
1998.  Comments  must  be  received  on  or 
before  April  30, 1998. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-09,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX. 
between  9:00  AM  and  3:00  FM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Idabel,  OK.  The 
development  of  a  GPS  SLAP,  Helicopter 
Point  In  Space  Approach,  to  MC  Curtain 
Memorial  Hospital  HeUport,  Idabel,  OK 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upvyard 
from  700  feet  or  more  above  the  surface 
for  Instrimient  Flight  Rules  (IFR) 
operations  to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation,  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
•    substantial  number  of  previous 

opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period. 


the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-09."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  a^ect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16, 1997,  is  amended  a 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWOKES    Idabel,  OK  (Revised] 

Idabel  Airport,  OK 
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(Ut.  33*54'17"N.,  long.  94''50'43"W.) 
McCurtain  Memorial  Hospital  Heliport.  OK 
Point  In  Space  Coordinates 
Lat.  33'52'35"N..  long94'47'13"W.) 
That  airspace  extending  upward  from  700 
feet  above  tne  surfeice  within  a  6.4  mile 
radius  of  Idabel  Airport  and  that  airspace 
within  a  6-mile  radius  of  the  Point  In  Space 
serving  McCurtain  Memorial  Hospital 
Heliport. 

Issued  in  Fort  Worth,  TX,  on  February  18, 
1998. 

AJbert  L.  ViacUi, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  R^on. 
iFR  Doc.  9»-6637  Filed  3-13-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Ainpao*  Dodwt  No.  9»-ASW-O0I 

Ravision  of  Class  E  Airspace; 
Henryetta,OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Henryetta,  C^.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP),  Helicopter 
Point  In  Space  Approach,  to  Henryetta 
Medical  Center  Heliport,  Henryetta,  OK 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surbce 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 
DATES:  Effective:  0901  UTC,  June  18. 
1998.  Comments  mut  be  received  on  or 
before  April  30,  1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-08,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663.  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  . 
Room  414.  Fort  Worth,  TX. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPifMBCARY  information:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Henryetta,  OK. 
The  development  of  a  GPS  SIAP. 
Helicopter  Point  In  Space  Approach,  to 
Henryetta  Medical  Center  Heliport, 
Henryetta,  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  smrface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  coniments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  averse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 


UMI 


the'address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenters'  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-08."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  advwse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  fi«quent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pdicies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
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Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  ES    Henryetta,  OK  [Revised] 

Henryetta  Municipal  Airport,  OK 
(Lat.  35''24'25"N..  long.  96''00'57"W.) 

Henryetta  Medical  Center  Heliport,  OK 

Point  In  Space  Coordinates 

(Lat.  35°26'19"N.,  long.  96°01'49"W.) 

That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  7.1-mile 
radius  of  Henryetta  Municipal  Airport  and 
that  airspace  within  a  6-mile  radius  of  the 
Point  In  Space  serving  Henryetta  Medical 
Center  Heliport 
***** 

Issued  in  Fort  Worth,  TX,  on  March  5, 
1998. 
Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  98-6636  Filed  3-13-98;  8:45  am) 

BILUNG  CODE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  98-ASW-10] 

Revision  of  Class  E  Airspace; 
McAlester,  OK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  McAlester,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP),  HeUcopter 
Point  In  Space  Approach,  to  McAlester 
Regional  Health  Center  Heliport, 
McAlester,  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 
DATES:  Effective  0901  UTC,  June  18, 
1998.  Comments  must  be  received  on  or 
before  April  30,  1998. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-lO,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  McAlester,  OK. 
The  development  of  a  GPS  SIAP, 
Helicopter  Point  in  Space  Approach,  to 
McAlester  Regional  Health  Center 
Heliport,  McAlester,  OK  has  made  this 
rule  necessary.  This  action  is  intended 
to  provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 


Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  vmtten  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  comment,  a  document 
withdrawing  the  direct  final  rule  will  hie 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  he 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-lO."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment! 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


Ai 


1.  The  aiAhority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  tlie  surface  of  the  earth. 

n         *         k         *         » 

ASWOKE5    McAlester,  OK  [Revised] 

McAlester  Regional  Airport,  OK 

(Lat.  34°52'57  "  N,,  Long.  95°47'00"  W.) 
McAlester  VORTAC 

(Lat.  34''50'58"  N..  Long.  95°46'56"  W.) 
Wampa  LOM 

(Lat.  34°47'52"  N.,  Long.  95°49'15"  W.) 
McAlester  Regional  Health  Center  Heliport, 
OK  Point  In  Space  Coordinates 

(Lat.  34''55'29"N.,  Long.  95''44'32"  W.) 

That  airsptce  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  McAlester  Regional  Airpyort  and 
within  1.3  miles  each  side  of  the  002°  radial 
of  the  McAlester  VORTAC  extending  from 
the  6.5-mile  radius  to  11.9  miles  north  of  the 
airport  and  within  4  miles  east  and  8  miles 
west  of  the  172°  radial  of  the  McAlester 
VORTAC  extending  from  the  6.5-mile  radius 
to  17.5  miles  south  of  the  airport  and  within 
4  miles  east  and  8  miles  west  of  the  200° 
bearing  from  the  Wampa  LOM  extending 
from  the  6.5-mile  radius  to  21.4  miles 
southwest  of  the  airport  and  that  airspace 
within  a  6-niile  radius  of  the  Point  In  Space 
serving  McAlester  Regional  Health  Center 
Heliport,  excluding  that  airspace  within  the 
McAlester  Class  E  Surface  airspace  area. 
***** 

Issued  in  Forth  Worth,  TX,  on  March  5. 
1998. 
Albert  L.  Viaelli, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

(FR  Doc.  98-6635  Filed  3-13-98;  8:45  am) 

BILUNG  CODE  4910-1»-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  DodMt  No.  98-ASW-021 

Establishment  of  Class  E  Airspace; 
Pawnee,  OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  request  for 
comments. 

SliMMARY:  This  action  establishes  Class 
E  airspace  at  I^wnee,  OK.  The 
development  of  a  new  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP), 
Helicopter  Point  In  Space  Approach,  to 
Pawnee  Municipal  Hospital  Heliport 
has  made  this  rule  necessary.  This 
action  is  intended  to  establish  Class  E 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  to  the  heliport. 
dates:  Effective:  0901  UTC,  June  18, 
1998. 

Comment  date:  Comments  must  be 
received  on  or  before  April  30,  1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-02,  Fort 
Worth,  TX  76193-0520.  - 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663.  Fort  Worth,  TX, 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  establishes  Class 
E  airspace  at  Pawnee.  OK.  The 
development  of  a  new  GPS  SLAP, 
Helicopter  Point  In  Space  Approach,  to 
Pawmee  Mimicipal  Hospital  Heliport 
has  made  this  rule  necessary.  This 
action  is  intended  to  establish  Class  E 
airspace  for  Instrument  Flight  Rules 
(IFR)  oi)erations  to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9EL  dated  September  10, 
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1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Ckimments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications' 
should  identify  the  Rules  IDocket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawrn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-02."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(G).  40103,  40113, 
40120:  E.O.  10854:  24  FR  9565,  3  CFR.  1959- 
1963Conip..p.  389. 

§71.1    [AmendMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWOKE5    Pawnee,  OK  (New) 

Pawnee  Municipal  Hospital  Heliport,  OK 

Point  In  Space  Coordinates 

(I^t.  36"'19'50"N..]ong.  96'47'02"W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6-mile  radius 

of  the  Point  In  Space  serving  Pawnee 

Municipal  Hospital  Heliport. 

***** 

Issued  in  Fort  Worth,  TX.  on  February  18. 
1998. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  98-6651  Filed  3-13-98:  8:45  am] 

BILLING  CODE  4»ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ASW-29] 

Establishment  of  Class  E  Airspace; 
ClevelarKl,  OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  request  for 
.  comments. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Cleveland,  OK.  The 
development  of  a  new  Global 
Positioning  system  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP), 
Helicopter  Point  In  Space  Approach,  to 
Cleveland  Area  Hospital  Heliport  has 
made  this  rule  necessary.  This  action  is 
intended  to  establish  Class  E  airspace 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 
DATES:  Effective:  0901  UTC,  June  18, 
1998. 

Comment  date:  Comments  must  be 
received  on  or  before  April  30, 1998. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
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Region.  Docket  No.  97-ASW-29,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Forth  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth.  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at 
Cleveland,  OK.  The  development  of  a 
new  GPS  SIAP.  Helicopter  Point  In 
Space  Approach,  to  Cleveland  Area 
Hospital  Heliport  has  made  this  rule 
necessary.  This  action  is  intended  to 
establish  Class  E  airspace  for  Instrument 
Flight  Rules  (IFR)  operations  to  the 
heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997.  and  effective  September  16,  1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 


published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  an  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commentei's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional  ' 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  In  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ASW-29."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Fiadings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 


operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40102, 40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963Comp.,p.  389. 

§71.1    [Amemled] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  E5  Cleveland,  OK  [New] 

Cleveland  Area  Hospital  Heliport,  OK 
Point  in  Space  Coordinates 
(lat.  36''18'34''  N.,  long.  96''29'52"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Cleveland  Area 
Hospital  Heliport. 

***** 

Issued  in  Fort  Worth.  TX  on  February  18, 
1998. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  98-6649  Filed  3-13-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docicat  No.  97-ASW-28] 

Revlaion  of  Clasa  E  Airspace; 
Bartiasville,  OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUNMIARY:  This  amendment  revises  the 
Class  E  airspace  at  Bartlesville,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP),  Helicopter 
Point  In  Space  Approach,  to  Jane 
Phillips  Medical  Center  Heliport. 
Bartlifiville.  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  firom  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 
DATES:  Effective  0901  UTC.  Jvme  18, 
1998. 

Coitunents  must  be  received  on  or 
before  April  30, 1998. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  97-ASW-28,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Southwest  Region.  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
EKvision.  Federal  Aviation 
Administration,  Southwest  Region. 
Room  414,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMB4TARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Bartlesville,  OK. 
The  development  of  a  GPS  SLAP, 
Helicopter  Point  In  Space  Approach,  to 
Jane  Phillips  Medical  Center  Heliport, 
Bartlesville,  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  fi-om  700  feet  or  more 


above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  doamient  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportimities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ASW-28."  The  postcwd 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
estabUshed  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  afiiect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120.  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963Comp..p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  E5    Bartlcsville,  OK  [Revised] 

Bartlesville  Municipal  Airport,  OK 

(lat.  36»45'45"N..  long.  96''00'40"W.) 
Bartlesville  VOR/DME 

(lat.  36*50'03"N..  long.  96''01'06"W.) 
Dewie  LOM 

(lat.  36*50'22"N.,  long.  96°00'50"W.) 
Jane  Phillips  Medical  Center  Heliport.  OK 
Point  In  Space  Coordinates 

(lat.  36*44'24"N.,  long.  95''56'32"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-mile 
radius  of  Bartlesville  Municipal  Airport  and 
within  1.6  miles  each  side  of  the  176°  radial 
of  the  Bartlesville  VOR/DME  extending  from 
the  6.8-mile  radius  to  11.3  miles  south  of  the 
airport  and  within  2.2  miles  each  side  of  the 
359*  bearing  from  the  Dewie  LOM  extending 
from  the  6.8-mile  radius  to  11.7  miles  north 
of  the  airport  and  within  1.6  miles  each  side 
of  the  355*  radial  of  the  Bartlesville  VOR/ 
DME  extending  from  the  6.8-mile  radius  to 
11.4  miles  north  of  the  airport  and  that 
airspace  within  a  6-mile  radius  of  the  Point 
In  Space  serving  )ane  Phillips  Medical  Center 
Heliport,  excluding  that  airspace  within  the 
Bartlesville  Class  E  Surface  airspace  area. 


Issued  in  Fort  Worth,  TX,  on  March  5, 
1998. 
Albert  L.  Viaelli, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

(FR  Doc.  98-6648  Filed  3-13-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-12] 

Revision  of  Class  E  Airspace; 
MusKogee,  OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Muskogee,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP),  Helicopter 
Point  In  Space  Approach,  to  Muskogee 
Regional  Medical  Center  at  Heliport, 
Muskogee,  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 

DATES:  Effective  0901  UTC,  June  18, 
1998. 

Comments  must  be  received  on  or 
before  April  30, 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  EMvision,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-12,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard.  Room  663.  Fort  Worth,  TX. 
between  9K)0  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region. 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Muskogee,  OK. 
The  development  of  a  GPS  SIAP, 
Helicopter  Point  In  Space  Approach,  to 
Muskogee  Regional  Medical  Center 
Heliport,  Muskogee,  OK  has  made  this 
rule  necessary.  This  action  is  intended 
to  provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 


above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  hefiport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10, 
1997,  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 


UMI 
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modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-12."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  stustantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
estabhshed  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  no  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.G.  10854;  24  FR  9565.  3  CFR.  1959- 
1963Corap.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  tbe  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10, 1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         •         * 

ASWOKE5    Muskogee,  OK  [Revised] 

Muskogee.  Davis  Field,  OK 

(lat.  35''39'  28"N..  long.  95''21'  42"W.) 
Muskogee  RBN 

(lat.  35°35'41"N..  long.  95''17'  14"W.) 
Davis  VOR 

(lat.  35''39'47"N.,  long.  95''22'04"W.) 
Muskogee  Regional  Medical  Center  Heliport, 

OK 
Point  In  Space  Coordinates 

(lat.  35''44'  21"N.,  long.  95-24'  22"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  Davis  Field  and  within  2.1  miles 
each  side  of  the  135°  bearing  from  the 
Muskogee  RBN  extending  from  the  6.9-mile 
radius  to  10.5  miles  southeast  of  the  airporL 
and  within  4  miles  north  and  8  miles  south 
of  the  138°  radical  of  the  Davis  VOR 
extending  from  the  6.9-miIe  radius  to  16 
miles  southeast  of  the  VOR  and  that  airspace 
within  a  6-mile  radius  of  the  Point  In  Space 
serving  Muskogee  Regional  Medical  Center 
Heliport. 
*         *         *         •         * 

Issued  in  Fort  Worth,  TX,  on  March  5, 
1998. 

Albert  L.  Viselli, 

Acting  Manager.  Air  Traffic  Division. 

Southwest  Region. 

(FR  Doc.  98-6647  Filed  3-13-98;  8:45  am) 

WLUNQ  CODE  491fr.19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  PART  71 

[Airspace  Docket  No.  98-ASW-01] 

Establishment  of  Class  E  Airspace; 
Coalgate,  OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule,  request  for 
comments. 


SUMMARY:  Tliis  action  establishes  Class 
E  airspace  at  Coalgate,  OK.  The 
development  of  a  new  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procwiure  (SIAP), 
Helicopter  Point  In  Space  Approach,  to 
Mary  Hurley  Hospital  Heliport  has 
made  this  rule  necessary.  This  action  is 
intended  to  establish  Class  E  airspace 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 

DATES:  Effective:  0901  UTC,  June  18, 
1998. 

Comment  date:  Comments  must  be 
received  on  or  before  April  30,  1997. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-Ol,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region. 
Room  414,  FortWorth,TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Coalgate, 
OK.  The  development  of  a  new  GPS 
SIAP,  Helicopter  Point  In  Space 
Approach,  to  Mary  Hurley  Hospital 
Heliport  has  made  this  rule  necessary. 
This  action  is  intended  to  establish 
Class  E  airspace  for  Instrument  FUght 
Rules  (IFR)  operations  to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportimities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
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adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  diverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  reexamination 
by  interested  persons.  A  report  that 
summaries  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASVV-Ol."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenler. 


Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp..p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ASW  OK  E5  Coa%ate,  OK  (New) 

Mary  Hurley  Hospital  Heliport.  OK 

Point  In  Space  Coordinates 
(let.  34°31'37"  N..  long.  96'13'44"  W.) 
That  airspace  extending  upward  from  700 

feet  atxjve  the  surface  within  a  6-mile  radius 

of  the  Point  In  Space  serving  Mary  Hurley 

Hospital  Heliport. 

***** 

Issued  in  Fort  Worth,  TX,  on  February  18. 
1998. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
(FR  Doc.  98-6650  Filed  3-13-98;  8:45  am] 

BILUNG  CODE  4910->13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-15] 

Revision  of  Class  E  Airspace; 
Stillwater,  OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Stillwater,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP),  Helicopter 
Point  In  Space  Approach,  to  Stillwater 
Medical  Center  Heliport,  Stillwater,  OK 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 
DATES:  Effective  0901  UTC,  June  18, 
1998. 

Comments  must  be  received  on  or 
before  April  30,  1998. 
ADDRESSES:  Sand  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Dockeit  No.  98-ASW-15,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX. 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
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at  the  Airspace  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region, 
Room  414,  Fort  Worth,  tX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0520.  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Stillwater,  OK. 
The  development  of  a  GPS  SLAP. 
Helicopter  Point  In  Space  Approach,  to 
Stillwater  Medical  Center  Heliport, 
Stillwater.  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  fi-om  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 

Class  E  airspace  designations  are 
pubhshed  in  Paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997.  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportimities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
pubUsh  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  efiiactive.  If  the  FAA 
does  receive,  within  the  ccHnment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docimient 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 


comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  conununications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
comraenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
action  v»rill  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-15."  The  postcard 
wdll  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  level 
of  government.  Therefore,  in  accordance 
wnth  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  fiederalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore.  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  wrill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nvunber  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibihty  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorjjoration  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.0. 10854;  24  FR  9565.  3  CFR,  195^ 
1963  Comp.,  p.  389. 

§71.1    [AmmdKq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10, 1997,  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  E5  Stillwato-.  OK  [Reviasdl 

Stillwater  Municipal  Airport.  OK 

(lat.  36'09'37"N.,  long.  97«05'09"W.) 
Stillwater  VOR/DME 

(lat.  36''13'27'?J.,  long.  97«04'53"W.) 
Stillwater  Medical  Center  Heliport.  OK 
Point  In  Space  Coordinates 
(lat.  36*05'59"N.,  long.  97"05'D4"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-inile 
radius  of  Stillwater  Municipal  Airport  and 
within  8  miles  east  and  4  miles  west  of  the 
005'  radial  of  the  Stillwater  VOR/DME 
extending  from  the  6.5-mile  radius  to  16 
miles  north  of  the  VOR/DME  and  within  1.7 
miles  each  side  of  the  183»  radial  of  the  VOR/ 
DME  extending  from  the  6.5-mile  radius  to 
12.2  miles  south  of  the  airport  and  that 
airspace  within  a  6-mile  radius  of  the  Point 
In  Space  serving  Stillwater  Medical  Center 
Heliport. 
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Issued  in  Forth  Worth,  TX,  on  February  18, 
1998. 

Albert  L.  ViaelU. 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 
(PR  Doc.  98-6646  Filed  3-13-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98^ASW-14] 

Revision  of  Class  E  Airspace;  Pryor, 
OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments.  

summary:  This  amendment  revises  the 
Class  E  airspace  at  Pryor,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP).  Helicopter 
Point  In  Space  Approach,  to  Grand 
Valley  Hospital  Heliport,  Pryor,  OK  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  heliport. 

DATES:  Effective  0901  UTC,  June  18, 
1998. 

Comments  must  be  received  on  or 
before  April  30. 1998. 
ADDRESSES:  Send  comments  on  the  rules 
in  triplicate  to  Manager.  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  Southwest 
Region.  Docket  No.  98-ASW-14.  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration.  2601  Meacham 
Boulevard.  Room  663.  Fort  Worth.  TX. 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 


the  Class  E  airspace  at  Pryor,  OK.  The 
development  of  a  GPS  SIAP,  Helicopter 
Point  In  Space  Approach,  to  Grand 
Valley  Hospital  Heliport,  Pryor,  OK  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  wrritten  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  conunent  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 


extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rules.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-14."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  wdth  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  wairant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854:  24  PR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earOi. 

*  •         •         •         • 

ASW  CMC  E5  Pryor,  OK  [ReriMd] 

Pryor,  Mid-America  Industrial  Airport,  OK 

(lat.  36»13'31"N.,  long.  95'19'48"W.) 
Grand  Valley  Hospital  Heliport,  OK 
Point  In  Space  Coordinates 
(lat.  3619'13"N.,  long.  95''17'52"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.4-mile 
radius  of  Mid-America  Industrial  Aiiport  and 
that  airspace  within  a  6-mile  radius  of  the 
Point  In  Space  serving  Grand  Valley  Hospital 
Heliport. 

•  •         •         »         » 

Issued  in  Fort  Worth.  TX,  on  March  5, 
1998. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[PR  Doc.  98-6645  Filed  3-13-98;  8:45  am] 

BILUNO  CODE  4l1fr-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Oocliet  No.  9S-ASW-13I 

Revision  of  Class  E  Airspace;  Poteau, 
OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  Airspace  at  Poteau,  OK.  The 


development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP),  Helicopter 
Point  In  Space  Approach,  to  Eastern 
Oklahoma  Medical  Center  Heliport, 
Poteau,  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  histrument  Flight 
Rules  (IFR)  operations  to  the  heUport. 
DATES:  Effective  0901  UTC,  June  18, 
1998. 

Comments  must  be  received  on  or 
before  April  30,  1998. 

AODRESSBS:  Send  comments  on  the  rule 
in  triplicate  to  Manager.  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-13,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard.  Room  663.  Fort  Worth.  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  hoUdays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
POR  FURTHER  INFORMATION  CONTACT: 
Donald  ].  Day.  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Poteau,  OK.  The 
development  of  a  GPS  SIAP,  Helicopter 
Point  In  Space  Approach,  to  Eastern 
Oklahoma  Medical  Center  Heliport, 
Poteau,  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 


comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register  and  a 
notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  conunents  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  si>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-13."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 


UMI 
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Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routing  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  regulatory  action"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979);  and 
(3)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  Since  this 
rule  involves  routine  matters  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  does  not  warrant 
preparation  of  a  Regulatory  Flexibility 
Analysis  because  the  anticipated  impact 
is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 


Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  ES  Poteau,  OK  [Revised] 

Poteau,  Robert  S.  Kerr  Airport,  OK 

(lat.  35''01'18"  N.,  long.  94°37'17"  W.) 
Rich  Mountain  VORTAC 

(lat.  34»40r50"  N.,  long.  94''36'32"  W.) 
Eastern  Oklahoma  Medical  Center  Heliport, 

OK 
Point  In  Space  Coordinates 

(lat.  35°02'13"  N.,  long.  94°36'00"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-inile 
radius  of  Robert  S.  Kerr  Airport  and  within 
1.5  miles  each  side  of  the  358°  radial  of  the 
Rich  Mountain  VORTAC  extending  from  the 
6.4-mile  radius  to  10.4  miles  south  of  the 
airport  and  that  airspace  within  a  6-mile 
radius  of  the  Point  In  Space  serving  Eastern 
Oklahoma  Medical  Center  Heliport. 
•         •         *         •         * 

Issued  in  Fort  Worth,  TX,  on  February  18, 
1998. 
Albert  L.  ViaeUi, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

IFR  Doc.  98-6644  Filed  3-13-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW->16] 

Revision  of  Ciass  E  Airspace; 
Tahlaquah,  OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  request  for 
comments. 

summary:  This  amendment  revises  the 
Class  E  airspace  at  Tahlequah,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP),  HeUcopter 
Point  In  Space  Approach,  to  Tahlequah 
City  Hosptial  Heliport,  Tahlequah,  OK 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instnunent  Flight  Rules  (IFR) 
operations  to  the  heliport. 
DATES:  Effective  0901  UTC.  June  18, 
1998. 

Comments  must  be  received  on  or 
before  April  30, 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-16,  Fort 
Worth,  TX  76193-0520. 


The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Fedwal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Tahlequah,  OK. 
The  development  of  a  GPS  SIAP. 
Helicopter  Point  In  Space  Approach,  to 
Tahlequah  City  Hospital  Heliport. 
Tahlequah,  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  sur&ce  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B.  dated  September  10. 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  S'lbstantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
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a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES,  All  commxmications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or 
writhdrawn  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  this 
action  and  determining  whether 
additional  rulemaking  action  is  needed. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sujnmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-16."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  fi^quent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore.  I 


certify  that  th's  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [AmendecQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASWOKE5    Tahlequah,  OK  [Revised] 

Tahlequah  Municipal  Airport,  OK 
(lat.  35''55'44"N.,  long.  95°00'16"W.) 
Tahlequah  City  Hospital  Heliport,  OK 
Point  In  Space  Coordinates 
(lat.  35''55'14"N.,  long.  94"57'47"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-niile 
radius  of  Tahlequah  Municipal  Airport  and 
that  airspace  within  a  6-mile  radius  of  the 
Point  In  Space  serving  Tahlequah  City 
Hospital  Heliport. 


Issued  in  Fort  Worth.  TX,  on  March  5, 
1998. 

Albart  L.  ViseUi. 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

[FR  Doc.  98-6643  Filed  3-13-98;  8:45  am] 

BILUNQ  CODE  4t10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  part  71 

[Airapaee  Doeicet  No.  98-ASW-^)7] 

Ravision  of  Class  E  Airepace;  Grove. 
OK  ^^ 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Grove,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SlAP),  Helicopter 
Point  In  Space  Approach,  to  Grove 
General  Hospital  HeUport,  Qx>ve,  OK 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  about  tiiis  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 

DATES:  Effective  0901  UTC.  June  18, 
1998. 

Comments  must  be  received  on  or 
before  April  30. 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-07,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region,  Federal  Aviation 
Administration.  2601  Meacham 
Boulevard,  Room  663,  Fort  Wojth.  TX. 
between  9:00  AM  and  3:00  PM.  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region. 
Room  414,  Fort  Worth,  TX. 
POR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
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the  Class  E  airspace  at  Grove,  OK.  The 
development  of  a  GPS  SIAP,  Helicopter 
Point  In  Space  Approach,  to  Grove 
General  Hospital  Heliport,  Grove,  OK 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  andbe  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 


extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  wrill  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-07."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 


Agency  Findings 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

$71.1    [Amended] 

2,  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997.  and  effective 
September  16, 1997,  is  amended  as 
follows: 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  Impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Poragrop/i  6005;  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  E5  Greve,  OK  [Revised] 

Grove  Municipal  Airport,  OK 

(lat.  36°36'19"N..  long.  94»44'19"  W.) 

Grove  General  Hospital  Heliport,  OK 

Point  In  Space  Coordinates 
(lat.  36''34'20''  N.,  long.  94''45'40"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Grove  Municipal  Airport  and 
within  2  miles  each  side  of  the  180"  bearing 
from  the  Grove  Municipal  Airport  extending 
from  the  6.3-mile  radius  to  7.3  miles  south 
of  the  airport  and  within  2  miles  each  side 
of  the  310°  bearing  from  the  Grove  Municipal 
Airport  extending  from  the  6.3-mile  radius  to 
7.3  miles  north  of  the  airport  and  that 
airspace  within  a  6-mile  radius  of  the  Point 
In  Space  serving  Grove  General  Hospital 
Heliport. 
•         •         *         •         » 

Issued  in  Fort  Worth,  TX,  on  March  5. 
1998. 

Albert  L.  ViselK, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  98-6642  Filed  3-13-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  9&-ASW-06] 

Revision  of  Class  E  Airspace; 
Shawnee,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Shawnee,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP).  Helicopter 
Point  In  Space  Approach,  to  Gushing 
Regional  Hospital  Heliport,  Gushing,  OK 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instnmient  Fhght  Rules  (IFR) 
operations  to  the  heHport. 
dates:  Effective  0901  UTG,  June  18, 
1998. 

Comments  must  be  received  on  or 
before  April  30, 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-06,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Shawnee,  OK. 
The  development  of  a  GPS  SLAP, 
Helicopter  Point  In  Space  Approach,  to 
Gushing  Regional  Hospital  Heliport, 
Gushing,  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  ftt)m  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 


Glass  E  airspace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  class  E  airspace 
designation  listed  in  this  document  will 
be  pubhshed  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
writhin  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  vdll  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-06."  The  postcard 
will  be  date  stamped  and  retimied  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1,  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854:  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  frorr.  700  feet  or  more 
above  the  surface  of  the  earth. 


***** 


ASW  OK  E5  Sha%vnee,  OK  [Revised] 

Shawnee  Municipal  Airport,  OK 

(lat.  35''2r26  "N..  long.  96°56'34"W.) 
Seminole  Municipal  Airport,  OK 

(lat.  35°16'29"N.,  long.  96°40'31"W.) 
Prague  Municipal  Airport,  OK 

(lat.  35''28'55"N.,  long.  96"'43'07"W.) 
Prague  RBN 

(lat.  35°31'00"N.,  long.  96°43'07"W.) 
Chandler  Municipal  Airport,  OK 

(lat.  35''43'26"N.,  long.  96''49'13"W.) 
Tilghman  RBN 

(lat.  35°43'20-N.,  long.  96°49'07"VV.) 
Cushing  Municipal  Airport,  OK 

(lat.  SS'S/'OCN.,  long.  96°46'23'VV.) 
Cushing  RBN 

(lat.  35°53'24'N..  long.  96°46'31"W.) 
Cushing  Regional  Hospital  Heliport,  OK 
Point  In  Space  Coordinates 

(lat.  35°57'58"N.,  long.  96°45'12"\V.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Shawnee  Municipal  Airport  and  within  a 
6.4-mile  radius  of  Seminole  Municipal 
Airport  and  within  a  6.5-mile  radius  of 
Prague  Municipal  Airport  and  within  2  miles 
each  side  of  the  360°  bearing  from  the  Prague 
RBN  extending  from  the  6.5-mile  radius  to 
8.9  miles  north  of  the  airport  and  within  a 
6.4-mile  radius  of  Chandler  Municipal 
Airport  and  within  2.5  miles  each  side  of  the 
352°  bearing  from  the  Tilghman  RBN 
extending  from  the  6.4-mile  radius  to  7.3 
miles  north  of  the  airport  and  within  a  6.5- 
mile  radius  of  Cushing  Municipal  Airport 
and  within  2.1  miles  each  side  of  the  185° 
bearing  from  the  Cushing  RBN  extending 
from  the  6.5-mile  radius  to  9.3  miles  south 
of  the  airport  and  that  airspace  within  a  6- 
mile  radius  of  the  Point  In  Space  serving 
Cushing  Regional  Hospital  Heliport. 


Issued  in  Fort  Worth,  TX,  on  March  5. 
1998. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division. 
Southwest  Region. 
[PR  Doc.  98-8641  Filed  3-13-98:  8:45  am] 

BILUNG  CODE  4B10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-05] 

Revision  of  Class  E  Airspace; 
Claremore,.OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Claremore,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP),  Helicopter 
Point  In  Space  Approach,  to  Claremore 
Regional  Hospital  Heliport,  Claremore, 
OK  has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  heliport. 
DATES:  Effective  0901  UTC,  June  18, 
1998, 

Comments  must  be  received  on  or 
before  April  30,  1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-05,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone  871- 
222-5593. 

SUPPLEMEWTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 


the  Class  E  airspace  at  Claremore,  OK. 
The  development  of  a  GPS  SIAP, 
Helicopter  Point  In  Space  Approach,  to 
Claremore  Regional  Hospital  Heliport, 
Claremore,  OK  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  Instrument  Flight 
Rules  (IFR)  operations  to  the  heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Ruler,  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  sjjecified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
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extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  £)ocket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-05."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  firequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore.  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  bicorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120:  E.O.  10854;  24  FR  9565,  3  CFR,  195ft- 
1963Comp..p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Pamgraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         •         * 

ASW  OK  E5  CUremora,  OK  {Revised] 
Claremore  Municipal  Airport.  OK 

(lat.  36"17'40"N..  long.  95''28'47"W.) 
Qaremore  Regional  Hospital  Heliport,  OK 
Point  In  Space  Coordinates 
(lat.  36»18'23"N.,  long.  95»38'26"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.3-mile 
radius  of  Claremore  Municipal  Airport  and 
that  airspace  within  a  6-mile  radius  of  the 
Point  In  Space  serving  Qaremore  Regional 
Hospital  Heliport. 

Issued  in  Fort  Worth,  TX,  on  February  18, 
1998. 

AIbalL.Viselli, 

Acting  Manager,  Air  Traffic  Division. 
Southwest  Region. 

[FR  Doc.  98-6640  Filed  3-13-98;  8:45  am] 

MLUNO  CODE  4»1t-1>-M 


DEAPRTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrspaee  Doclwt  No.  98-ASW-03] 

Estabilshment  of  Class  E  Airspace; 
Wagoner,  OK 

AQEIK^Y:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  establishes  Class 
E  airspace  at  Wagoner,  OK.  The 


development  of  a  new  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP). 
Helicopter  Point  In  Space  Approach,  to 
Wagoner  Community  Hospital  Heliport 
has  made  this  rule  necessary.  This 
action  is  intended  to  establish  Class  E 
airspace  for  Listrument  Flight  Rules 
(IFR)  operations  to  the  heliport. 
DATES:  Effective:  0901  UTC,  June  18, 
1998. 

Comment  date:  Comments  must  be 
received  on  or  before  April  30, 1998. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  98-ASW-03,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth.  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INF0RMATK3N  COMTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 
8UPP1.EMENTARY  INFORMATION:  This 

amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Wagoner, 
OK.  The  development  of  a  new  GPS 
SIAP,  Hehcopter  Point  In  Space 
Approach,  to  Wagoner  Community 
Hospital  Heliport  has  made  this  rule 
necessary.  This  section  is  intended  to 
establish  Class  E  airapace  for  Instrument 
Flight  Rules  (IFR)  operations  to  the 
heliport. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  Usted  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
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a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  docimient  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  comments  received.  Factual 
information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ASW-03."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Polices  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
AdministTBtion  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  E5  Wagoner.  OK  [New] 

Wagoner  Community  Hospital  Heliport,  OK 

Point  In  Space  Coordinates 

(lat.  35'>58'24"  N.,  long.  95''23'48"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6-miIe  radius 

of  the  Point  In  Space  serving  Wagoner 

Community  Hospital  Helicopter. 

«         *         *         «         * 
Issued  in  Fort  Worth,  TX,  on  February  18, 

1998. 

Albert  L.  Viseili, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

IFR  Doc.  98-6652  Filed  3-13-98;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dockat  No.  97-AAL-10] 

RIN  2120-AA66 

Realignment  of  Colored  Federal 
Ainway;  AK 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  rule  modifies  Colored 
Federal  Airway  Amber  1  (A-1).  located 
in  Alaska,  due  to  the  decommissioning 
of  the  Puntilla  Lake  and  Farewell  Lake 
nondirectional  beacons  (NDB)  and  their    ■ 
subsequent  removal  from  the  National 
Airspace  System  (NAS).  This  action 
realigns  Colored  Federal  Airway  A-1  by 
providing  a  direct  route  between  the 
Campbell  Lake  NDB  and  Takotna  River 
NDB.  AK. 

EFFECTIVE  DATE:  0901  UTC.  June  18, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Aira)ace  and  Rules  Division, 
ATA^OO,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

History 

On  December  12, 1997,  the  FAA 
proposed  to  amend  14  CFR  part  71  (part 
71)  to  modify  Colored  Federal  Airway 
A-1  by  providing  a  direct  route  between 
the  Campbell  Lake  NDB  and  Takotna 
River  NDB  (62  FR  65383).  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Except  for  editorial  changes  this 
amendment  is  the  same  as  that  proposed 
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in  the  notice.  Colored  Federal  airways 
are  published  in  paragraph  6009  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  colored  Federal  airway 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

The  FAA  is  amending  part  71  to 
realign  Colored  Federal  Airway  A-1, 
located  in  Alaska,  due  to  the 
decommissioning  of  the  Piuitilla  Lake 
and  Farewell  Lake  NDB's  and  their 
subsequent  removal  from  the  NAS.  This 
rule  realigns  this  airway  between 
Campbell  Lake  NDB  and  Takotna  River 
NDB,  AK,  by  providing  a  direct  route 
between  Campbell  Lake  NDB,  AK,  and 
the  Takotna  River  NDB,  AK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ,  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  195&- 
1963  Comp.,  p.389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 


September  16, 1997,  is  amended  as 
follows: 

Paragmph  6009(c)— Amber  Federal  Airways 

***** 

A-1     (Revised] 

From  Sandspit.  BC,  Canada.  NDB  96  miles 
12  AGL,  102  miles  35  MSL.  57  miles  12  AGL, 
via  Sitka,  AK.  NDB;  31  miles  12  AGL,  50 
miles  47  MSL  ,  88  miles  20  MSL,  40  miles 
12  AGL,  Ocean  Cape.  AK,  NDB;  INT  Ocean 
Cape  NDB  283°  and  Hinchinbrook,  AK  NDB 
106°  bearings;  Hinchinbrook  NDB;  INT 
Hinchinbrook  286  and  Campbell  Lake,  AK 
NDB  123°  bearings;  Campbell  Lake  NDB; 
Takotna  River.  AK,  NDB;  24  miles  12  AGL, 
53  miles  55  MSL;  51  miles  40  MSL,  25  miles 
12  AGL,  North  River,  AK  NDB;  17  miles  12 
AGL,  89  miles  25  MSL.  17  miles  12  AGL.  to 
Fort  Davis,  AK,  NDB.  Excluding  that  airspace 
within  Canada. 
***** 

Issued  in  Washington,  DC.  on  March  6, 
1998. 

Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
[FR  Doc  98-6632  Filed  3-13-98;  8:45  am] 
BIUMQ  CODE  4t1»-1»^ 


DEPARTMENT  OF  THE  TREASURY 
Intemal  Revenue  Service 
26  CFR  Part  1 

[TO  8766] 

RIN  1S4S-AV98 

Consolidated  Returns— Limitations  on 
the  Use  of  Certain  Credits;  Overall 
Foreign  Loss  Accounts 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Final  and  temporary 
regulations. 


SUMMARY:  This  dociunent  contains 
temporary  amendments  to  the 
consolidated  rettun  regulations.  The 
temporary  amendments  modify  the  date 
temporary  regulations  apply  as 
published  in  the  Federal  Register  on 
January  12,  1998,  relating  to  the  use  of 
tax  credits  of  a  consolidated  group  and 
its  members.  The  amendments  provide 
guidance  to  consolidated  groups  that 
have  a  taxable  year  beginning  on  or  after 
January  1, 1997,  for  which  the  income 
tax  return  is  due  on  or  before  March  13, 
1998.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  cm  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  Effective  dates:  These 
amendments  are  effective  March  13, 
1998. 


Applicability  dates:  For  dates  of 
application,  see  the  Effective  Dates 
portion  of  the  preamble  under 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
A.  Hirschhom,  (202)  622-7770. 
SUPPLEMENTARY  INFORMATION: 

Back^und  and  Explanation  of 
ProTisions 

On  January  12, 1998,  the  IRS  and 
Treasury  published  in  the  Federal 
Register  final,  temporary  and  proposed 
regulations  ("the  January  12, 1998. 
regulations")  relating  to  limitations  on 
the  use  of  certain  tax  credits  and  related 
attributes  by  corporations  filing 
consolidated  income  tax  returns.  In 
general,  the  January  12, 1998, 
regulations  relate  to  the  separate  return 
limitation  year  provisions  (and  certain 
consolidated  return  changes  in 
ownership)  for  general  business  credits, 
alternative  minimum  tax  credits,  foreign 
tax  credits  and  overall  foreign  loss 
accounts.  The  January  12,  1998, 
regulations  were  generally  applicable  to 
consolidated  return  years  b^inning  on 
or  after  January  1, 1997.  IRS  and 
Treasury  have  determined  that  the 
appropriate  effective  date  of  those 
regulations  should  be  for  consolidated 
retiun  years  for  which  the  due  date 
(without  extensions)  of  the  income  tax 
return  is  after  March  13, 1998.  In  lieu  of 
applying  this  effective  date,  a 
consolidated  group  may  choose  to  apply 
the  effective  date  provisions  as 
published  in  the  January  12, 1998, 
regulations.  Taxpayers  making  this 
choice  must  apply  all  of  those  effective 
date  provisions  for  all  relevant  years. 
Thus,  such  taxpayers  may  not  choose  to 
apply  one  provision  of  the  January  12, 
1998,  regulations  and  not  another. 

Effective  Dates 

The  temporary  amendments  are 
applicable  to  consolidated  return  years 
for  which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13, 1998.  As  explained  in  the 
Background  portion  of  this  preamble, 
taxpayers  may  instead  choose  to  apply 
the  effective  date  provisions  of  the 
January  12, 1998,  regulations  (i.e., 
generally  taxable  years  beginning  on  or 
after  January  1,  1997). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
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that  these  regulations  principally  affect 
corporations  filing  consolidated  federal 
income  tax  returns  that  have  carryover 
or  carryback  of  credits  from  separate 
return  limitation  years.  Available  data 
indicates  that  many  consolidated  return 
filers  are  large  companies  (not  small 
businesses).  In  addition,  the  data 
indicates  that  an  insubstantial  number 
of  consolidated  return  filers  that  are  . 
smaller  companies  have  credit 
carryovers  or  carrybacks,  and  thus  even 
fewer  of  these  filers  have  credit 
carryovers  or  carrybacks  that  are  subject 
to  the  separate  return  limitation  year 
rules.  Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  chapter  6)  is 
not  required.  It  has  also  been 
determined  that  under  section  553(d)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  these  regulations 
should  be  effective  immediately  because 
they  involve  the  applicability  of 
regulations  that  modify  the  limitations 
on  the  use  of  certain  tax  attributes  for 
taxable  years  beginning  on  or  after 
January  1, 1997.  Pursuant  to  section 
7805(f)  of  the  Internal  Revenue  Code, 
the  notice  of  proposed  rulemaking 
accompanying  these  regulations  is  being 
sent  to  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Roy  A.  Hirschhom  of  the 
Office  of  Assistant  Chief  Counsel 
(Corporate).  Other  personnel  from  the 
IRS  and  Treasury  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •   *   * 

Par.  2.  Section  1.1502-3  is  amended 
by  revising  paragraphs  (c)(3),  (d)(2)  and 
(e)(3)  to  read  as  follows: 

S  1.1502-3    ConsolWated  Investment 
credit 

•        *        •        *        • 

(c)*  *  * 

(3)  Special  effective  date.  This 
paragraph  (c)  applies  to  consolidated 
return  years  for  which  the  due  date  of 


the  income  tax  return  (without 
extensions)  is  on  or  before  March  13, 
1998.  See  §  1.1502-3T(c)  for  the  rule  that 
limits  the  group's  use  of  a  section  38 
credit  carryover  or  carryback  from  a 
SRLY  for  a  consolidated  return  year  for 
which  the  due  date  of  the  income  tax 
retiuTi  (without  extensions)  is  after 
March  13, 1998.  For  taxable  years  not 
subject  to  §  1.1502-3T(c),  prior  law 
appHes.  See  §  1.1502-3(c)  in  effect  prior 
to  January  12,  1998  (§  1.1502-3(c)  as 
contained  in  the  26  CFR  part  1  edition 
revised  April  1, 1997)  for  prior  law.  See 
also  §1.15Q2-3T(c)(4)  for  an  optional 
effective  date  rule  (generally  making  the 
rules  of  this  paragraph  (c)  inapplicable 
to  a  consolidated  return  year  beginning 
after  December  31, 1996,  if  the  due  date 
of  the  income  tax  return  (without 
extensions)  for  such  year  is  on  or  before 
March  13, 1998). 
(d)  Examples.  *  *  * 

(2)  Example  (2)  and  Example  (3)  of 
this  paragraph  (d)  do  not  apply  to 
consolidated  return  years  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  after  March  13, 
1998.  For  consolidated  return  years  for 
which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13, 1998.  see  §  1.1502-3T(d). 

(e)*   •   * 

(3)  Special  effective  date.  This 
paragraph  (e)  applies  only  to  a 
consolidated  return  change  of 
ownership  that  occurred  during  a 
consolidated  return  year  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  on  or  before 
March  13. 1998.  See  §  1.1502-3T(c)(4) 
for  an  optional  effective  date  rule 
(generally  making  the  rules  of  this 
paragraph  (e)  inapplicable  if  the 
consolidated  return  change  of 
ownership  occurred  on  or  after  January 
1, 1997,  and  during  a  consolidated 
return  year  for  which  the  due  date  of  the 
income  tax  return  (without  extensions) 
is  on  or  before  March  13, 1998). 

•  »         *         •         * 

Par.  3.  Section  1.1502-3T  is  amended 
by  revising  paragraphs  (c)(3)  and  (d)(2) 
and  adding  a  new  paragraph  (c)(4)  to 
read  as  follows: 

§1.1502-3T    Consolidated  Investment 
credit  (temporary). 

*  *        •        •        • 

(c)  *   *   * 

(3)  Effective  date.  This  paragraph  (c) 
applies  to  consolidated  return  years  for 
which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13. 1998.  However,  a  group  does 
not  take  into  account  a  consolidated 
taxable  year  for  which  the  due  date  of 
the  income  tax  return  (without 
extensions)  is  on  o."  before  March  13, 


1998,  in  determining  a  member's  (or 
subgroup's)  contributions  to  the 
consolidated  section  38(c)  limitation 
under  this  paragraph  (c).  See  also 
§1.1502-3(c). 

(4)  Optional  effective  date  of  January 
1,  1997.  In  heu  of  paragraphs  (c)(3)  and 
(d)(2)  of  this  section  and  §§  1.1502- 
3(c)(3),  (d)(2)  and  (e)(3)  (relating  to  the 
general  business  credit),  I.1502-4(f)(3) 
and  (g)(3),  l.l502^T(f)  and  (g)(3) 
(relating  to  the  foreign  tax  credit), 
1.1502-9(a)  (the  next  to  last  sentence), 
1.1502-9T(b)(l)(v)  (relating  to  overall 
foreign  losses),  and  1.1502- 
55T(h)(4)(iii)(C)  (relating  to  the 
alternative  minimum  tax  credit),  a 
consolidated  ^roup  may  apply  such 
paragraphs  as  they  appear  in  1998-10 
I.R.B.  23  (see  §  601.601(d)(2)  of  this 
chapter).  A  consolidated  group  making 
this  choice  must  apply  all  such 
paragraphs  for  all  relevant  years. 

(dp  •  * 

(2)  This  paragraph  (dXapplies  to 

consolidated  return  years  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  after  March  13, 
1998.  See  also  §  1.1502-3(d)  for  years 
for  which  the  due  date  of  the  income  tax 
retiuti  (without  extensions)  is  on  or 
before  March  13, 1998. 

•  •        •        •        * 

Par.  4.  Section  1.1502-4  is  amended 
by  revising  paragraphs  (f)(3)  and  (g)(3) 
to  read  as  follows: 

§1.1502-4    Consoiidatad  foreign  tax  credit 

*  •        •        *        » 

(f)*   *  • 

(3)  Special  effective  date  ending  SRLY 

limitation.  See  §  1.1502-4T(f)  for  the 

rule  that  ends  the  SRLY  limitation  with 

respect  to  foreign  tax  credits  for 

consolidated  return  years  for  which  the 

due  date  of  the  income  tax  return 

(without  extensions)  is  after  March  13, 

1998.  See  also  §  1.1502-3T(c)(4)  for  an 

optional  effective  date  rule  (generally 

making  the  rules  of  this  paragraph  (fl 

inapplicable  to  a  consolidated  return 

year  beginning  after  December  31, 1996, 

if  the  due  date  of  the  income  tax  retiun 

(without  extensions)  for  such  year  is  on 

or  before  March  13, 1998). 

(g)  *  *  • 

(3)  Special  effective  date  for  CRCO 

limitaUon.  See  §  1.1502-4T(g)(3)  for  the 

rule  that  ends  the  CRCO  Umitation  with 

respect  to  a  consolidated  return  change 

of  ownership  that  occurs  on  or  after  the 

first  day  of  a  taxable  year  for  which  the 

due  date  of  the  income  tax  return 

(without  extensions)  is  after  March  13, 

1998.  See  also  §  1.1502-3T(c)(4)  for  an 

optional  effective  date  rule  (generally 

making  the  rules  of  this  paragraph  (g) 

inapplicable  if  the  consolidated  return 

change  of  ownership  occurred  on  or 


UMI 
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after  January  1, 1997,  and  during  a 
consolidated  return  year  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  on  or  before 
March  13, 1998). 
***** 

Par.  5.  Section  1.1502-4T  is  amended 
by  revising  paragraphs  (f)  and  (g)(3)  to 
read  as  follows: 

S1.1502-4T   ConaolidatMl  foreign  tax 
credit  (tamperary). 

***** 

(f)  Limitation  on  unused  foreign  tax 
carryover  or  carryback  from  separate 
return  limitation  years.  Section  1.1502- 
4(f)  does  not  apply  for  consolidated 
return  years  for  which  the  due  date  of 
the  income  tax  retiim  (without 
extensions)  is  after  March  13, 1998.  For 
consolidated  return  years  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  after  March  13, 
1998,  a  group  shall  include  an  unused 
foreign  tax  of  a  member  arising  in  a 
SRLY  without  regard  to  the  contribution 
of  the  member  to  consoUdated  tax 
liability  for  the  consolidated  return  year. 
See  also  §  1.1502-3T(cM4)  for  an 
optional  effective  date  rule  (generally 
making  the  rules  of  this  paragraph  (f) 
applicable  to  a  consolidated  return  year 
beginning  after  Decnnber  31, 1996,  if 
the  due  date  of  the  income  tax  return 
(without  extensions)  for  such  year  is  on 
or  before  March  13, 1998). 
•        •        *        •        * 

(g)(3)  Special  effective  date  for  CRCO 
limitation.  Section  1.1502-4(g)  applies 
only  to  a  consolidated  return  change  of 
ownership  that  occurred  diuing  a 
consolidated  return  year  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  on  or  before 
March  13, 1998.  See  also  §  1.1502- 
3T(c)(4)  for  an  optional  effective  date 
rule  (generally  making  the  rules  of  this 
paragraph  (g)(3)  applicable  if  the 
consolidated  return  change  of 
ownership  occurred  on  or  after  January 
1, 1997,  and  during  a  consolidated 
return  year  for  which  the  due  date  of  the 
income  tax  return  (without  extensions) 
is  on  or  before  March  13, 1998). 

Par.  6.  In  §  1.1502-9,  paragraph  (a)  is 
amended  by  removing  the  last  sentence 
and  adding  two  sentences  in  its  place  to 
read  as  follows: 

§1.1502-0  Application  of  overall  foreign 
lose  recapture  rules  to  corporations  filing 
consolidated  returns. 

(a)*   •   *See§1.1502-9T(b)(l)(v)for 
the  rule  that  ends  the  separate  return 
limitation  year  limitation  for 
consolidated  retiun  years  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  after  March  13, 
1998.  See  also  §  1.1502-3T(c)(4)  for  an 


optional  effective  date  rule  (generally 
making  the  rules  of  paragraphs  (b)(l)(iii) 
and  (iv)  of  this  section  inapplicable  for 
a  consolidated  return  year  beginning 
after  December  31, 1996,  if  the  due  date 
of  the  income  tax  return  (without 
extensions)  for  such  year  is  on  or  before 
March  13, 1998). 


Par.  7.  Section  1.1502-9T  is  amended 
by  revising  paragraph  (b)(l)(v)  to  read  as 
follows: 

$1.1502-«T    Application  of  overaN  foreign 
loss  recapture  rules  to  corporations  filing 
eonsoiidatsd  returns  (temporary). 


(b)(l)(v)  Special  effective  date  for 
SRLY  limitation.  Sections  1.1502- 
9(b)(l)(iii)  and  (iv)  apply  only  to 
consolidated  return  years  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  on  or  before 
March  13, 1998.  For  consolidated  return 
years  for  which  the  due  date  of  the 
income  tax  return  (without  extensions) 
is  after  March  13, 1998,  the  rules  of 
§  1.1502-9(b)(l)(ii)  shall  apply  to  overall 
foreign  losses  from  separate  return  years 
that  are  separate  return  limitation  years. 
For  purposes  of  applying  §  1.1502- 
9(b)(l)(ii)  in  such  years,  the  group  treats 
a  member  with  a  balance  in  an  overall 
foreign  loss  account  from  a  separate 
return  limitation  year  on  the  ftrst  day  of 
the  ftrst  consolidated  return  year  for 
which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13, 1998,  as  a  corporation  joining 
the  group  on  such  first  day.  An  overall 
foreign  loss  that  is  part  of  a  net 
operating  loss  or  net  capital  loss 
carryover  horn  a  separate  return 
limitation  year  of  a  member  that  is 
absorbed  in  a  consolidated  return  year 
for  which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13, 1998,  shall  be  added  to  the 
appropriate  consolidated  overall  foreign 
loss  account  in  the  year  that  it  is 
absorbed.  For  consolidated  return  years 
for  which  the  due  date  of  the  income  tax 
return  (without  extensions)  is  after 
March  13,  1998,  similar  principles 
apply  to  overall  foreign  losses  when 
there  has  been  a  consolidated  return 
change  of  ownership  (regardless  of 
when  the  change  of  ownership 
occiured).  See  also  §  1.1502-3T(c)(4)  for 
an  optional  effective  date  rule  (generally 
making  this  paragraph  (b)(l)(v) 
applicable  to  a  consolidated  return  year 
beginning  after  December  31, 1996.  if 
the  due  date  of  the  income  tax  return 
(without  extensions)  for  such  year  is  on 
or  before  March  13, 1998). 


Par.  8.  Section  1.1502-55T  is 
amended  by  revising  paragraph 
(h)(4)(iii)(C)  to  read  as  follows: 

§1.1502-«5T    Computation  of  alternative 
minimum  tax  of  consolidated  groups 
(temporary). 

•        *        *        •        • 

(h)(4)*   •   • 

(iii)*  •   * 

(C)  Effective  date.  This  paragraph 
(h)(4)(iii)  applies  to  consolidated  return 
years  for  which  the  due  date  of  the 
income  tax  return  (without  extensions) 
is  after  March  13, 1998.  However,  a 
group  does  not  take  into  account  a 
consolidated  taxable  year  for  which  the 
due  date  of  the  income  tax  return 
(without  extensions)  is  on  or  before 
March  13, 1998,  in  determining  a 
member's  (or  subgroup's)  contributions 
to  the  consolidated  section  S3(c) 
limitation  under  this  paragraph 
(h)(4){iii).  See  §  1.1502-3T(c)(4)  for  an 
optional  effective  date  rule  (generally 
making  this  paragraph  (h)(4)(iii) 
applicable  to  a  consolidated  return  year 
begirming  after  December  31, 1996,  if 
the  due  date  of  the  income  tax  retiun 
(without  extensions]  for  such  year  is  on 
or  before  March  13, 1998). 

Approved:  March  9, 1998.  ^ 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
Donald  C.  LulHck, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc  98-6561  Filed  3-13-98:  8:45  am) 
BILLMQ  CODE  MSfr^l-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  55,  72, 178  and  179 

[T.D.  ATF-396;  Ret:  T.D.  ATF-363  end 
Notice  Na  807;  T.D.  ATF-383  end  Notice 
No.  833] 

RIN  1S12-AB35 

Implementation  of  Public  Law  103-322, 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (94F-022P) 

AQBCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

summary;  These  final  regulations 
implement  the  provisions  of  PubUc  Law 
103-322,  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994.  This 
Treasury  decision  adopts  the  regulations 
substantially  as  proposed  in  Notice  No. 
807,  as  amended  by  Notice  No.  833. 

The  temporary  regulations  published 
in  the  Federal  Register  on  April  6,  1995 
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(T.D.  ATF-363)  and  July  29, 1996  (T.D. 
ATF-383),  are  adopted  as  final  upon  the 
effective  date  of  this  final  rule. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
May  15,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Regulations  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington.  DC  20226  (202-927- 
8230). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  13. 1994,  Public  Law 
103-322  (108  Stat.  1796)  was  enacted, 
amending  the  Gun  Control  Act  of  1968 
(GCA),  as  amended  (18  U.S.C.  Chapter 
44),  and  Title  XI  of  the  Organized  Crime 
Control  Act  of  1970,  as  amended  (18 
U.S.C.  Chapter  40).  The  provisions  of 
Pub.  L.  103-322,  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994  (hereafter,  "the  Act"),  became 
effective  upon  the  date  of  enactment. 

Temporary  Rule  (T.D.  ATF-363)  and 
Notice  of  Proposed  Rulemaking 

On  April  6, 1995,  ATF  published  in 
the  Federal  Register  a  temporary  rule 
implementing  the  provisions  of  the  Act 
(T.D.  ATF-363,  60  FR  17446).  The 
temporary  regulations  implemented  the 
law  by  restricting  the  manufacture, 
transfer,  and  possession  of  certain 
semiautomatic  assault  weapons  and 
large  capacity  ammunition  feeding 
devices,  with  certain  exceptions. 
Regulations  were  also  prescribed  with 
regard  to  reports  of  theft  or  loss  of 
firearms  from  a  licensee's  inventory  or 
collection,  new  requirements  for  Federal 
firearms  licensing,  responses  by 
firearms  licensees  to  requests  for  gun 
trace  information,  and  possession  of 
firearms  by  persons  subject  to 
restraining  orders.  Except  as  otherwise 
provided,  the  temporary  regulations 
became  effective  upon  the  date  of 
publication  in  the  Federal  Register. 

On  April  6.  1995,  the  Bureau  also 
published  a  notice  of  proposed 
rulemaking  cross-referenced  to  the 
temporary  regulations  (Notice  No.  807. 
60  FR  17494).  The  comment  period  for 
Notice  No.  807  closed  on  July  5. 1995. 

Temporary  Rule  (T.D.  ATF-383 j  and 
Notice  of  Proposed  Rulemaking 

ATF  received  129  comments  in 
response  to  Notice  No.  807.  Fifly-two 
commenters,  representing  40  percent  of 
the  total  comments  received,  objected  to 
ATF's  interpretation  of  the  law  as 
restricting  the  importation  of  large 
capacity  ammunition  feeding  devices 
after  the  date  of  enactment  regardless  of 
the  date  of  manufacture  of  such  devices. 


They  also  contended  that  the  marking 
requirements  prescribed  in  the 
regulations  pursuant  to  T.D.  ATF-363 
(§  178.92(c))  only  apply  to  large  capacity 
ammunition  feeding  devices 
manufactured  after  the  effective  date  of 
the  statute.  Similar  objections  and 
arguments  were  raised  in  htigation 
challenging  ATF's  interpretation  of  the 
law. 

After  analyzing  the  comments 
received  and  in  light  of  the  above- 
mentioned  litigation,  ATF  re-examined 
the  Act  and  determined  that  feeding 
devices  with  a  capacity  of  more  than  10 
rounds  manufactured  on  or  before 
September  13,  1994,  are  not  subject  to 
the  restrictions  of  the  law. 
Consequently,  on  July  29, 1996,  ATF 
pubhshed  in  the  Federal  Register 
another  temporary  rule  reflecting  this 
position  (TJD.  ATF-383.  61  FR  39320). 
The  temporary  rule  also  provided 
guidance  to  importers  on  acceptable 
evidence  that  magazines  sought  to  be 
imported  were  manufactured  on  or 
before  September  13, 1994. 

On  July  29, 1996,  the  Bureau  also 
published  a  notice  of  proposed 
rulemaking  cross-referenced  to  the 
temporary  regulations  (Notice  No.  833, 
61  FR  39372).  The  comment  period  for 
Notice  No.  833  closed  on  October  28, 
1996. 

Analysis  of  Comments — Notice  No.  807 

ATF  received  129  comments  in 
response  to  Notice  No.  807.  Fifty-seven 
comments,  representing  44  percent  of 
the  comments  received,  expressed 
general  support  for  the  temporary 
regulations.  However,  these  commenters 
requested  that  the  final  rule  include  a 
number  of  changes. 

One  commenter  recommended  that 
the  term  "pistol  grip"  be  defined  so  that 
it  includes  so-called  thumbhole  stocks. 
The  term  "semiautomatic  assault 
weapon"  is  defined  in  the  Act  as 
including  semiautomatic  rifles  and 
semiautomatic  shotguns  which  have  2 
or  more  of  the  features  specified  in  the 
law.  One  of  the  features  specified  is  a 
"pistol  grip  that  protrudes 
conspicuously  beneath  the  action  of  the 
weapon."  The  commenter  stated  that 
thumbhole  stocks  function  in  the  same 
manner  as  pistol  grips  and,  therefore, 
should  be  included  within  the 
definition  of  this  term. 

ATF  agrees  with  the  commenter  that 
replacing  a  separate  pistol  grip  with  a 
thumbhole  stock  does  not  remove  the 
pistol  grip  as  a  feature.  A  semiautomatic 
rifle  or  semiautomatic  shotgun  with  a 
thumbhole  stock  and  one  or  more  of  the 
other  features  specified  in  the  law 
would  be  a  "semiautomatic  assault 
weapon"  as  defined.  However,  ATF 


does  not  believe  it  is  necessary  to 
provide  a  separate  definition  of  "pistol 
grip"  or  any  of  the  other  features  listed 
in  the  statute. 

Several  commenters  recommended 
that  Federal  firearms- licensees  be 
required  to  swear  under  penalties  of 
perjury  that  s^niautomatic  assault 
weapons  and  large  capacity  ammunition 
feeding  devices  will  be  transferred  only 
to  lawful  recipients.  The  regulations  in 
27  CFR  178.40  and  178.40a  provide  that 
manufacturers  and  dealers  may 
manufacture  and  deal  in  semiautomatic 
assault  weapons  and  large  capacity 
ammunition  feeding  devices 
manufactured  after  September  13, 1994, 
upon  obtainine  evidence  that  the 
weapons  and  devices  will  only  be 
disposed  of  to  law  enforcement  agencies 
and  law  enforcement  officers. 

ATF  does  not  believe  that  imposing 
such  a  requirement  on  licensees  is 
necessary.  Pursuant  to  18  U.S.C. 
§  922(m),  it  is  unlawful  for  any  licensee 
to  make  a  falsa  entry  in  any  required 
record.  A  violation  of  this  section  can 
result  in  revocation  of  the  license  or  in 
criminal  prosecution.  ATF  believes 
these  sanctions  are  adequate  to  deter 
most  licensees  from  falsifying 
documents.  Accordingly,  ATF  is  not 
adopting  the  changes  recommended  by 
the.commenteis. 

ATF  also  reoeived  comments 
concerning  the  wording  of  the  export 
marking  requirement  for  semiautomatic 
assault  weapons  and  large  capacity 
ammunition  feeding  devices.  The 
commenters  recommended  that  the 
wording  of  the  present  regulatory 
requirement,  "FOR  EXPORT  ONLY."  be 
changed  to  read  "DOMESTIC  SALE 
UNLAWFUL,  FOR  EXPORT  ONLY." 
The  commenters  stated  their  belief  that 
this  language  more  adequately  conveys 
the  fact  that  such  weapons  and  devices 
are  highly  restricted  and  are  illegal  for 
domestic  sale.  .» 

ATF  believes  that  the  wording  of  the 
current  export  marking  requirement 
provides  sufficient  notice  that  these 
weapons  and  devices  are  not  intended 
for  domestic  sale.  Furthermore,  to  ATF's 
knowledge,  the  current  marking 
requirement  has  not  resulted  in  any 
confusion  among  the  general  public. 
Accordingly,  the  Bureau  has  determined 
that  the  proposed  amendment  is 
unwarranted  and  would  impose  an 
unnecessary  burden  on  the  industry. 

Several  commenters  stated  that 
variances  from  the  marking 
requirements  imposed  on 
semiautomatic  assault  weapons  and 
large  capacity  ammunition  feeding 
devices  should  not  be  allowed.  Current 
regulations  provide  that  the  Director 
may  authorize  other  means  of 
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identifying  assault  weapons  and  feeding 
devices  when  such  other  identification 
is  reasonable  and  will  not  hinder  the 
effective  administration  of  the 
regulations.  The  commenters  contend 
that  marking  variances  could  be  used  by 
manufacturers  to  create  confusion  as  to 
the  legal  status  of  post-ban  weapons  and 
feeding  devices. 

ATF  is  not  adopting  the  commenters' 
suggestion.  The  decision  to  allow 
marking  variances  for  semiautomatic 
assault  weapons  and  large  capacity 
ammunition  feeding  devices  is 
consistent  with  that  for  other  firearms. 
In  the  case  of  such  weapons  and 
devices,  ATF  has  authorized  variances 
from  the  marking  requirements  only  for 
law  enforcement  and  military  purposes 
where  there  is  a  demonstrated  need  for 
such  a  variance. 

One  commenter  states  that  the  current 
regulations  requiring  that  assault 
weapons  be  marked  "RESTRICTED 
LAW  ENFORCEMENT/GOVERNMENT 
USE  ONLY"  raises  concerns  in  the  case 
of  weapons  that  are  reconfigured  so  that 
they  no  longer  meet  the  definition  of 
"semiautomatic  assault  weapon."  The 
commenter  raised  the  case  of  an  assault 
weapon  transferred  to  a  law 
enforcement  officer  upon  retirement, 
which  is  permissible  under  the  law.  If 
the  retiree  subsequently  decides  to 
remove  features  from  the  weapon  so  that 
it  is  no  longer  subject  to  the  restrictions 
of  the  law,  he  may  have  difficulty 
selling  it,  due  to  the  restrictive  marking. 
To  address  this  potential  problem,  the 
commenter  recommends  that  ATF 
amend  the  regulations  to  require  only 
that  the  date  of  manufacture  be  marked 
on  the  weapon. 

ATF  maintains  that  the  restrictive 
language  required  in  the  current 
regulations  clearly  provides  notice  to 
law  enforcement  officers  and  the  general 
public  that  semiautomatic  assault 
weapons  may  be  lawfully  possessed 
only  by  Government  agencies  and  law 
enforcement  personnel.  ATF  does  not 
believe  that  placing  the  date  of 
manufacture  on  the  weapons  provides 
this  information.  Accordingly.  ATF  is 
not  adopting  this  comment. 

To  aodress  the  commenter's  concern 
about  reconfigiiration  of  an  assault 
weapon,  if  the  weapon  has  been 
modified  so  it  no  longer  meets  the 
definition  of  "semiautomatic  assault 
weapon,"  it  is  not  subject  to  the 
restrictions  of  the  law.  However,  ATF 
would  caution  that  a  dealer  obtaining 
assault  weapons  by  falsely  representing 
that  the  weapons  are  for  resale  to  law 
enforcement,  but  who  actually  intends 
to  reconfigure  the  weapons  so  they  no 
longer  meet  the  definition  of  assault 
weapon,  would  possess  the  weapons  in 


violation  of  18  U.S.C.  §922{v).  The 
Federal  firearms  licenses  of  such  dealers 
would  also  be  subject  to  revocation. 

The  same  commenter  concerned 
about  reconfiguration  also  had 
recommendations  concerning  the 
documentation  required  for  law 
enforcement  officers  to  acquire  assault 
weapons  for  official  use.  The  regulations 
at  27  CFR  178.132  require  licensees  to 
obtain  written  statements,  under  penalty 
of  perjury,  from  the  purchasing  officer 
and  a  supervisory  officer,  stating  that 
the  weapon  is  for  use  in  performing 
official  duties  and  is  not  being  acquired 
for  personal  use  or  for  purposes  of 
transfer  or  resale.  The  commenter 
requests  that  ATF  amend  the  regulations 
to  permit  officers  to  obtain 
semiautomatic  assault  weapons  for 
purposes  of  familiarization, 
marksmanship,  and  training.  The 
commmter  also  contends  that  the 
regulation  appears  to  prevent  the  officer 
from  reselling  the  weapon,  even  if 
reconfigured  so  that  it  no  longer  meets 
the  definition  of  "semiautomatic  assault 
weapon." 

It  is  imnecessary  to  amend  section 
178.132  to  include  familiarization, 
marksmanship,  and  training  as  valid 
purposes  for  law  enforcement  officers 
obtaining  semiautomatic  assault 
weapons.  If  these  activities  are  part  of  a 
law  enforcement  officer's  official  duties 
and  a  supervisor  is  willing  to  submit  a 
statement  certifying  to  such  duties,  the 
weapon  may  be  lawfully  acquired  for 
such  purposes.  ATF  does  not  believe  it 
is  necessary  to  spell  out  every  possible 
official  use  in  the  regulation. 

As  for  the  comment  concerning  resale, 
neither  the  law  nor  the  regulation 
prevents  future  resale  of  the  weapon  by 
the  purchasing  officer.  The  regulation 
merely  requires  the  officer  to  state, 
under  penalty  of  perjury,  that  the 
weapon  is  not  being  acquired  for 
purposes  of  transfer  or  resale.  The 
regulation  merely  requires  that  the 
officer  acquire  the  weapon  for  official 
use  and  not  for  purposes  of  transfer  or 
resale.  The  issue  concerning 
reconfiguration  is  discussed  above. 

Several  clarifying  amendments  have 
been  made  to  §  178.132.  The  regulation 
is  being  amended  to  provide  that  the 
written  statement  prepared  by  the 
purchaser's  supervisor  must  be  on 
agency  letterhead.  The  regulation  is  also 
being  revised  to  provide  that  this 
section  applies  to  the  transfer  of  assault 
weapons  and  large  capacity  ammunition 
feeding  devices  to  employees  or 
contractors  of  nuclear  faciUties. 

Analysis  of  Comments — Notice  No.  833 

ATF  received  one  comment  in 
response  to  Notice  No.  833.  This 


commenter  objected  to  ATF  requiring  an 
import  permit  for  ammunition  feeding 
devices  manufactured  on  or  before 
September  13,  1994,  as  specified  in 
§178.119. 

In  order  to  ensure  compliance  with 
the  provisions  of  the  law  and  to  enforce 
the  marking  requirements  of  the  statute, 
ATF  has  determined  that  it  is  necessary 
to  require  importers  to  obtain  import 
permits  for  feeding  devices 
manufactured  on  or  before  September 
13, 1994.  ATF  maintains  that  this 
requirement  is  necessary  in  order  to 
determine  whether  the  devices  are 
subject  to  the  restrictions  of  the  law. 
Since  import  permits  for  such  devices 
are  already  required  pursuant  to  the 
Arms  Export  Control  Act.  22  U.S.C. 
§  2778.  and  implementing  regulations  in 
27  CFR  Part  47.  the  burden  imposed  by 
this  requirement  is  minimal. 
Accordingly,  the  Bureau  is  adopting  the 
regulation  as  proposed  in  Notice  No. 
833. 

Miscellaneous  Amendments  to 
Regulations 

Section  923(g3(7)  of  the  GCA  and  its 
implementing  regulation  in  27  CFR 
178.25a  require  Federal  firearms 
licensees  to  respond  to  requests  for 
firearms  trace  information  within  24 
hours  after  receipt  of  the  request. 
Personnel  at  the  National  Tracing  Center 
have  had  problems  with  licensees 
providing  the  requested  trace 
information  on  crime  guns  within  the 
required  24-hour  period.  A  question  has 
arisen  whether  the  licensee  must 
provide  the  requested  trace  information 
within  the  24-hour  period  or  whether 
licensees  would  comply  with  the 
requirement  by  simply  acknowledging 
the  request  and  providing  the  requested 
information  at  a  later  time.  The  statute 
and  regulation  require  licensees  to 
provide  the  requested  trace  information 
within  the  24-hour  period.  To 
"respond"  to  a  trace  request  within  the 
meaning  of  the  statute  and  regulation 
means  to  provide  the  information. 
Interpreting  the  statute  otherwise  gives 
the  statute  no  meaning  and  defeats  its 
purpose,  to  enable  ATF  to  obtain  trace 
information  quickly  by  telephone. 
Accordingly,  §  178.25a  is  being 
amended  to  clarify  that  licensees  must 
provide  the  requested  trace  information 
within  the  24-hour  period.  A  technical 
amendment  is  also  being  made  at  the 
end  of  this  section  to  include  the  control 
number  assigned  by  the  Office  of 
Management  and  Budget  (OMB). 

A  technical  amendment  is  also  being 
made  to  the  marking  requirements  in  27 
CFR  178.92.  Language  has  been  added 
to  §  178.92(c)(l)(iii).  relating  to 
markings  for  large  capacity  ammunition 
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feeding  devices,  to  make  it  clear  that 
importers  who  import  such  devices  for 
purposes  of  export  shall  mark  them 
"FOR  EXPORT  ONLY." 

Finally,  ATF  is  making  a  technical 
amendment  to  the  definition  of 
"fireann"  in  27  CFR  179.11  with  respect 
to  the  sentence  describing  barrel  length 
measurement.  The  amendment  makes  it 
clear  that  measurements  do  not  apply  to 
revolvers.  It  also  clariHes  that  the 
method  specified  does  not  apply  to 
revolving  cylinder  shotguns. 

Executive  Order  12866 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  in  E.0. 12866,  because  the 
economic  effects  flow  directly  from  the 
underlying  statute  and  not  from  this 
final  rule.  Accordingly,  this  final  rule  is 
not  subject  to  the  analysis  required  by 
this  Executive  order. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
final  rule  because  the  agency  was  not 
required  to  publish  a  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  or  any 
other  law. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  final  regulation  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(d))  under  control  numbers  1512- 
0017, 1512-0018, 1512-0019,  1512- 
0526,  and  1512-0387.  Other  collections 
of  information  contained  in  this  final 
rule  have  been  approved  under  control 
numbers:  1512-0522  and  1512-0523 
{§  178.47);  1512-0524  (§  178.39a);  and 
1512-0525  (§  178.52).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a  valid 
control  number  assigned  by  the  OHice  of 
Management  and  Budget. 

The  collections  of  information  in  this 
final  regulation  are  in  27  CFR  178.25a, 
178.40(c),  178.40a(c),  178.119, 
178.129(e),  178.132,  and  178.133.  This 
information  is  required  by  ATF  to 
ensure  compliance  with  the  provisions 
of  Pub.  L.  103-322  (108  Stat.  1796).  The 
likely  respondents  and  recordkeepers 
are  individuals  and  businesses.  The 
estimated  average  annual  burden 
associated  with  the  collections  of 
information  in  this  regulation  is  6 
minutes  per  respondent  for  control 
numbers  1512-0017, 1512-0018,  and 
1512-0019,  and  2.52  hours  per 


respondent  or  recordkeeper  for  control 
number  1512-0526. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Chief,  Document  Services  Branch, 
Room  3450,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226, 
and  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Disclosure 

Copies  of  the  temporary  rules,  the 
notices  of  proposed  rulemaking,  all 
written  comments,  and  this  final  rule 
will  be  available  for  public  inspection 
during  normal  business  hours  at:  ATF 
Public  Reading  Room,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC. 

Drafting  Information 

The  author  of  this  document  is  James 
P.  Ficaretta.  Regulations  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  178 

Administrative  practice  and 
procedure.  Arms  and  ammunition. 
Authority  delegations.  Customs  duties 
and  inspection.  Exports,  Imports, 
Military  personnel.  Penalties,  Reporting 
requirements.  Research.  Seizures  and 
forfeitures,  and  Transportation. 

27  CFR  Part  179 

Administrative  practice  and 
procedure.  Arms  and  munitions. 
Authority  delegations.  Customs  duties 
and  inspection.  Exports,  Imports, 
Military  personnel,  Penalties,  Reporting 
requirements,  Research,  Seizures  and 
forfeitures,  and  Transportation. 

Authority  and  Issuance 

Accordingly,  27  CFR  Parts  55,  72, 178 
and  179  are  amended  as  follows: 

Paragraph  1.  The  temporary  rule 
pubhshed  April  6,  1995  (60  FR  17446), 
amended  July  29, 1996  (61  FR  39320) 
and  further  amended  February  25, 1997 
(62  FR  8374)  is  adopted  as  final. 

Paragraph  la.  The  temporary  rule 
published  July  29, 1996  (61  FR  39320) 
is  adopted  as  final. 

PART  17a-COMMERCE  IN  FIREARMS 
AND  AMMUNITION 

Paragraph  lb.  The  authority  citation 
for  27  CFR  Part  178  continues  to  read 
as  follows: 


Authority:  5  U.S.C.  552(a);  18  U.S.C.  847, 
921-930;  44  U.S.C.  3504(h). 

Par.  2.  Section  178.25a  is  amended  by 
revising  the  second  sentence  and  by 
adding  a  parenthetical  text  at  the  end  of 
the  section  to  read  as  follows: 

§  1 7&2Sa    Responses  to  requests  for 
informatkMi. 

*  *  *  The  requested  information 
shall  be  provided  orally  to  the  ATF 
officer  within  the  24-hour  period.  *  *  * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0387) 

§178.92    [Amended] 

Par.  3.  Section  178.92(c)(l)(iii)  is 
amended  by  adding  the  words  "or 
imported"  after  the  words  "in  the  case 
of  devices  manufactured". 

Par.  4.  Section  178.132  is  revised  to 
read  as  follows: 

$178,132    Dispositions  of  semiautoinatic 
assault  wsspons  and  large  capacity 
ammunition  faacHng  devices  to  law 
enforcement  officers  for  official  use  and  to 
employees  or  CDntraetors  of  nuclear 
facilities. 

Licensed  manufactiu«rs,  licensed 
importers,  and  licensed  dealers  in 
semiautomatic  assault  weapons,  as  well 
as  persons  who  manufacture,  import,  or 
deal  in  large  capacity  ammunition 
feeding  devices,  may  transfer  such 
weapons  and  devices  manufactured 
after  September  13,  1994,  to  law 
enforcement  officers  and  to  employees 
or  contractors  of  nuclear  facilities  with 
the  following  documentation: 

(a)  Law  enforcement  officers.  (1)  A 
written  statement  from  the  purchasing 
officer,  under  penalty  of  perjury,  stating 
that  the  weapon  or  device  is  being 
purchased  for  use  in  performing  official 
duties  and  that  the  weapon  or  device  is 
not  being  acquired  for  personal  use  or 
for  purposes  oS  transfer  or  resale;  and 

(2)  A  written  statement  from  a 
supervisor  of  the  purchasing  officer,  on 
agency  letterhead,  under  penalty  of 
perjury,  stating  that  the  purchasing 
officer  is  acquiring  the  weapon  or 
device  for  use  in  official  duties,  that  the 
fireann  is  suitable  for  use  in  performing 
official  duties,  and  that  the  weapon  or 
device  is  not  being  acquired  for  personal 
use  or  for  purposes  of  transfer  or  resale. 

(b)  Employees  or  contractors  of 
nuclear  facilities.  (1)  Evidence  that  the 
employee  is  employed  by  a  nuclear 
facility  licensed  pursuant  to  42  U.S.C. 
2133  or  evidence  that  the  contractor  has 
a  valid  contract  with  such  a  facility. 

(2)  A  written  statement  from  the 
purchasing  employee  or  contractor 
under  penalty  of  perjury,  stating  that  the 
weapon  or  device  is  being  purchased  for 
one  of  the  purposes  authorized  in 
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§§  178.40(b)(7)  and  178.40a(b)(3),  i.e.. 
on-site  physical  protection,  on-site  or 
off-site  training,  or  off-site 
transportation  of  nuclear  materials. 

(3)  A  written  statement  from  a 
supervisor  of  the  purchasing  employee 
or  contractor,  on  agency  or  company 
letterhead,  under  penalty  of  perjury, 
stating  that  the  purchasing  employee  or 
contractor  is  acquiring  the  weapon  or 
device  for  use  in  official  duties,  and  that 
the  weapon  or  device  is  not  being 
acquired  for  personal  use  or  for 
purposes  of  transfer  or  resale. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0526) 

PART  179— MACHINE  GUNS. 
DESTRUCTIVE  DEVICES,  AND 
CERTAIN  OTHER  FIREARMS 

Par.  5.  authority  citation  for  27  CFR 
Part  179  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  6.  Section  179.11  is  amended  by 
revising  the  third  sentence  in  the 
deHnition  of  "Firearm"  to  read  as 
follows: 

§  179.1 1    Meaning  of  terms. 

***** 

Firearm.*  *   *  For  purposes  of  this 
definition,  the  length  of  the  barrel 
having  an  integral  chamber(s)  on  a 
shotgun  or  rifle  shall  be  determined  by 
measuring  the  distance  between  the 
muzzle  and  the  face  of  the  bolt,  breech, 
or  breech  block  when  closed  and  when 
the  shotgun  or  rifle  is  cocked.  *  *  * 
***** 

Signed:  July  25, 1997. 
John  W.  Magaw, 

Director. 

Approved:  August  11, 1997. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement) 

Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  March  10, 1998. 

[FR  Doc.  98-6591  Filed  3-13-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  7,  31,  32,  36,  70,  and  75 
RIN  1219-AA27 

Approval,  Exhaust  Gas  Monitoring, 
and  Safety  Requirements  for  the  Use 
of  Diesel-Powered  Equipment  in 
Underground  Coal  Mines 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 


ACTION:  Final  rule;  corrections. 

SUMMARY:  This  document  corrects  errors 
in  MSHA's  regulations  for  the  approval, 
exhaust  gas  monitoring,  and  safety 
requirements  for  the  use  of  diesel- 
powered  equipment  in  underground 
coal  mines. 

EFFECTIVE  DATE:  March  16,  1998. 
FOR  FURTHER  JNFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances; 
703-235-1910. 
SUPPLEMENTARY  INFORMATION: 

On  October  25, 1996,  MSHA 
published  a  final  rule  that  established 
approval,  exhaust  gas  monitoring,  and 
safety  requirements  for  the  use  of  diesel- 
powered  equipment  in  underground 
coal  mines  (61  FR  55412).  This  notice 
corrects  an  editorial  error  in  that  final 
rule  for  §  75.1906(g)  and  the 
corresponding  preamble  language. 

The  preamble  to  the  final  rule,  on 
page  55454,  third  column,  first 
sentence,  currently  reads: 

Paragraph  (g)  requires  non-self-propelled 
diesel  fuel  transportation  units  equipped 
with  electric  components  for  dispensing  fuel 
that  are  connected  to  a  source  of  electrical 
power  be  provided  with  a  fire  suppression 
device  that  meets  the  requirements  of 
existing  §§  75.1107-3  through  75.1107-6. 
§§75.1107-8,  ond§  75.1107-16.  *   *   * 
[emphasis  added] 

This  section  should  read: 

Paragraph  (g)  requires  non-self-propelled 
diesel  fuel  transportation  units  equipped 
with  electric  components  for  dispensing  fuel 
that  eire  connected  to  a  source  of  electrical 
power  be  provided. with  a  fire  suppression 
device  that  meets  the  requirements  of 
existing  §§  75.1107-3  through  75.1107-6, 
ond§§75.1107-8  f/iroug/j  75.1107-16.  •  *  * 
[emphasis  added] 

Section  75.1107,  as  a  whole,  specifies 
requirements  for  fire  suppression 
devices  for  both  attended  and 
unattended  equipment  used  in 
underground  coal  mines.  The  various 
subsections  in  §  75.1107  address 
different  types  of  fire  suppression 
devices  so  as  to  allow  fiexibility  in  the 
choice  of  a  fire  suppression  system.  This 
flexibility  enables  the  mine  operator  to 
choose  a  fire  suppression  device  that  is 
appropriate  for  the  type  of  equipment  or 
installation  where  it  will  be  used. 

When  this  existing  regulation  was 
incorporated  by  reference  in  the  final 
rule  for  the  use  of  diesel-powered 
equipment  in  underground  coal  mines, 
MSHA's  intent  was  to  reference  all 
sections  of  the  existing  fire  suppression 
requirements  that  would  provide 
effective  fire  suppression  capability  for 
the  combined  hazards  presented  by  the- 
storage  of  diesel  fuel  in  conjunction 


with  electrical  components.  Because 
water  can  spread,  rather  than  suppress, 
a  diesel  fuel  fire,  water  deluge  type 
devices  are  inappropriate  for  fighting 
diesel  fuel  fires  at  electrical 
installations.  MSHA's  intent  was  to 
exclude  only  the  use  of  water  deluge 
type  devices,  described  by  §  75.1107-7, 
when  fighting  diesel  fuel  fires,  and  to 
allow  the  use  of  all  other  types  of  fire 
suppression  devices  addressed  in  the 
other  subsections  of  §  75.1107.  An 
appropriate  fire  suppression  device  for 
non-self-propelled  diesel  fuel 
transportation  units,  therefore,  must    ^ 
meet  the  requirements  for  underground 
equipment  with  the  exception  of  those 
that  use  water. 

This  notice  corrects  the  final  rule  and 
corresponding  preamble  language  for 
§  75.1906(g)  by  replacing  "and"  with 
"through"  to  reflect  that  non-self- 
propelled  diesel  fuel  transportation 
units  that  are  connected  to  a  source  of 
electrical  power  require  fire  suppression 
devices  that  are  effective  for  the  hazard. 

List  of  Subjects  in  30  CFR  Part  75 

Diesel-powered  equipment.  Mine 
safety  and  health.  Underground  coal 
mines.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  9,  1998. 

J.  Davin  McAteer, 

Assistant  Secretary  for  Nfine  Saiiety  and 

Health. 

Accordingly,  chapter  I  of  title  30, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  75— [AMENDED] 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

2.  Section  75.1906(g),  is  corrected  to 
read  as  follows: 

§  75. 1 906    Transport  of  diesel  fuel. 

***** 

(g)  Non-self-propelled  diesel  fuel 
transportation  units  with  electrical 
components  for  dispensing  fuel  that  are 
connected  to  a  source  of  electrical 
power  must  be  protected  by  a  fire 
suppression  device  that  meets  the 
requirements  of  §§  75.1107-3  through 
75.1107-6,  and  §§  75.1107-8  through 
75.1107-16. 

***** 

[FR  Doc.  98-6582  Filed  3-13-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 


[SPATS  No.  IN-139-FOR] 

Indiana  AtMndoned  Mine  Land 
Reclamation  Plan 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Indiana  abandoned 
mine  land  reclamation  plan  (hereinafter 
referred  to  as  the  "Indiana  jxlan")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  the  Indiana  plan  pertaining 
to  procedures  for  ranking  and  selecting 
reclamation  projects,  coordination  with 
other  programs,  reclamation  of  private 
land,  public  participation  policies, 
organization  of  designated  agency, 
Applicant/Violator  System  (AVS) 
requirements,  flora  and  fauna  of 
southwestern  Indiana,  and  the 
emergency  response  reclamation 
program.  The  amendment  is  intended  to 
revise  the  Indiana  plan  to  be  consistent 
with  the  corresponding  Federal 
regulations  and  SMCRA. 

EFFECTIVE  DATE:  March  16,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  Room  301,  Indianapolis,  Indiana 
46204-1521.  Telephone  (317)  226-6700. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Plan 

II.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Indiana  Plan 

On  July  29,  1982,  the  Secretary  of  the 
Interior  approved  the  Indiana  plan. 
Background  information  on  the  Indiana 
plan,  including  the  Secretary's  findings, 
the  disposition  of  comments,  and  the 
approval  of  the  plan  can  be  found  in  the 
July  26.  1982,  Federal  Register  (47  FR 
32110).  Subsequent  actions  concerning 
the  Indiana  plan  and  amendments  to  the 
plan  can  be  found  at  30  CFR  914.20  and 
914.25. 


II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  July  23, 1997 
(Administrative  Record  No.  IND-1579). 
Indiana  submitted  a  proposed 
amendment  to  its  plan  pursuant  to 
SMCRA.  Indiana  submitted  the 
proposed  amendment  in  response  to  a 
September  26,  1994,  letter 
(Administrative  Record  No.  IND-1583) 
that  OSM  sent  to  Indiana  in  accordance 
with  30  CFR  884.15(d)  and  at  its  own 
initiative. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  8, 
1997,  Federal  Register  (62  FR  42713), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
September  8, 1997. 

During  its  review  of  the  amendment, 
OSM  identified  some  editorial  errors 
relating  to  citation  references,  agency 
references,  subparagraph  notations,  and 
typographical  errors.  OSM  notified 
Indiana  of  these  concerns  by  letter  dated 
September  16,  1997  (Administrative 
Record  No.  IND-1589).  By  letter  dated 
February  4, 1998  (Administrative 
Record  No.  IND-1594),  Indiana  notified 
OSM  that  the  changes  would  be  made 
and  a  copy  of  the  corrected  plan 
submitted  to  OSM.  Indiana  also 
requested  that  OSM  proceed  with 
publication  of  a  final  rule  in  the  Federal 
Register.  Because  the  corrections 
needed  are  nonsubstantive  in  nature, 
the  Director  is  proceeding  with 
publication  of  the  final  decision  on  the 
proposed  amendment. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  the 
Federal  regulations  at  30  CFR  884.14 
and  884.15  finds  that  the  proposed  plan 
amendment  meets  the  requirements  of 
the  corresponding  Federal  regulations 
and  is  in  compliance  with  SMCRA. 
Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

J .  Miscellaneous  Changes 

At  sections  884.13(c)(4),  884.13(c)(5), 
and  884.13(c)(6).  Indiana  changed 
statute  citation  references  to  reflect  re- 
codification of  the  Indiana  Surface  Coal 
Mining  and  Reclamation  Act  under 
House  Enrolled  Act  No.  1047.  This  re- 
codification was  approved  by  OSM  on 
April  8,  1996  (61  FR  15378). 

The  Director  finds  that  the  above 
proposed  revisions  do  not  alter  the 


substance  of  the  previously  approved 
Indiana  plan. 

2.  Reclamation  Project  Ranking  and 
Selection  Procedures,  884.13(c)(2) 

a.  At  section  884.13(c)(2),  Indiana 
added  a  new  subcategory  to  its  Priority 
II  objective  concerning  abandoned  mine 
land  (AML)  problems  which  adversely 
impact  the  public  health,  safety,  or 
general  welfare.  Potential  sites  may  now 
include  any  water  body  adversely 
affected  by  acid  drainage  derived  from 
coal  mine  sources  which  has  reduced 
recreational  or  aesthetic  value  and  for 
which  there  is  local  support  for 
reclamation.  Indiana's  existing  plan  at 
section  884.13(c)(2)  requires  Indiana  to 
ensure  that  priority  is  given  to  those 
eligible  post- 1997  sites  which  are  in  the 
immediate  vicinity  of  a  residential  area 
or  which  have  an  adverse  economic 
impact  upon  a  community  in 
accordance  with  section  402(g)(4)(C)  of 
SMCRA. 

Section  403(a)(2)  of  SMCRA  defines  a 
Priority  n  site  as  one  where  reclamation 
is  needed  to  protect  the  public  health, 
safety,  and  general  welfare  from  adverse 
effects  of  coal  mining  practices.  The 
Federal  regulation  at  30  CFR 
884.13(c)(2)  requires  State  reclamation 
plans  to  include  the  specific  criteria, 
consistent  with  section  403  of  SMCRA, 
for  ranking  and  identifying  projects  to 
be  funded.  The  Director  finds  that  the 
addition  of  the  proposed  subcategory  for 
Indiana's  Priority  11  objective  meets  the 
requirement  of  30  CFR  884.13(c)(2)  and 
is  not  inconsistent  with  the  requirement 
of  section  403(a)(2)  of  SMCRA. 

b.  At  section  884.13(c)(2),  Indiana 
deleted  its  former  Priority  IV  objective 
concerning  AML  problems  which 
present  a  potential  for  research  and 
demonstration  projects  related  to  mine 
reclamation  and  renumbered  former 
Priority  V  and  VI  as  priority  IV  and  V, 
respectively. 

The  Enei^y  Policy  Act  of  1992 
amends  SMCRA  on  October  24, 1992,  by 
deleting  the  fourth  priority  regarding 
research  and  demonstration  projects 
relating  to  the  development  of  surface 
mining  reclamation  and  water  quality 
control  program  methods  and 
techniques  originally  found  in  section 
403(a)  of  SMCRA.  Therefore,  the 
Director  finds  that  Indiana's  removal  of 
its  former  Priority  IV  objective  is  in 
compliance  with  the  amended 
objectives  of  section  403(a)  of  SMCRA. 

c.  At  section  884.13(c)(2),  Indiana 
added  a  new  provision  entitled 
"Remined  Sites."  Any  site  that  is 
eligible  for  AML  reclamation  fund 
expenditures,  that  is  remined  or 
reaffected  by  mining,  remains  eligible 
for  AML  reclamation  after  bond  release 
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or  bond  forfeiture.  Indiana's  existing 
provision  entitled  "Bond  Forfeiture" 
provides  that  eligibility  of  bond 
forfeiture  sites  to  receive  AML  funding 
will  be  determined  consistent  with  all 
Federal  laws  and  regulations  including 
sections  401  through  411  of  SMCRA. 

The  Energy  Pohcy  Act  of  1992 
amended  SMCRA  on  October  24, 1992, 
by  revising  section  404  of  SMCRA  to 
extend  eligibility  for  AML  reclamation 
fund  expenditures  to  lands  which  are 
eligible  for  remining.  The  revision  to 
section  404  of  SMCRA  provides  that 
surface  coal  mining  operations  on  lands 
eligible  for  remining  shall  not  affect  the 
eligibility  of  such  lands  for  reclamation 
and  restoration  after  the  release  of  the 
bond  or  deposit.  In  the  event  the  bond 
or  deposit  is  forfeited,  available  funds 
may  be  used  if  the  amount  of  such  bond 
or  deposit  is  not  sufficient  to  provide  for 
adequate  reclamation  or  abatement.  On 
May  31, 1994,  OSM  added  a  new 
provision  at  30  CFR  874.12(h)  to 
implement  this  requirement.  The 
Director  finds  that  Indiana's  proposed 
revision  for  remined  sites  in 
conjimction  with  its  existing  provision 
for  bond  forfeiture  sites  is  consistent 
with  the  provisions  of  section  404  of 
SMCRA  and  CFR  874.12(h)  of  the 
Federal  regulations  concerning  remining 
operations. 

3.  Coordination  mth  Other  Programs, 
884.13(c)(3) 

In  its  provision  entitled  "Natural 
Resources  Conservation  Service — Rural 
Abandoned  Mine  Program,"  Indiana:  (l) 
changed  references  from  "Soil 
Conservation  Service  (SCS)"  to  "Natural 
Resources  Conservation  Service 
(NRCS)"  and  from  "SCS"  to  "NRCS"  to 
reflect  that  Federal  agency's  name 
change;  (2)  changed  references  from 
"AML  program  grants  personnel"  to 
"Indiana  Restoration  Program"  to  reflect 
changes  in  the  State  organization;  and 
(3)  removed  the  language  "Division  of 
Reclamation  annual  plans  will  be 
developed  with  SCS  as  funding  is  made 
available."  In  its  provision  entitled 
"Emergency  Policy,"  Indiana  removed 
the  existing  language  and  added  the 
following  new  language:  "Indiana's 
implementation  of  the  Emergency 
Reclamation  Program  is  defined  in  the 
attached  Amendment  E.RP.". 

The  Director  finds  that  the  revisions 
proposed  by  Indiana  either  correct  or 
clarify  existing  provisions.  Therefore, 
this  section  of  the  State  plan  continues 
to  meet  the  Federal  requirements  at  30 
CFR  884.13(c)(3)  to  describe 
coordination  of  reclamation  work 
among  the  State  reclamation  program, 
the  Rural  Abandoned  Mine  Program,  the 
recleimation  programs  of  any  Indian 


tribes,  and  OSM's  reclamation 
programs. 

4.  Reclamation  of  Private  Land, 
884.13(c)(5) 

a.  Indiana  removed  the  minimimi  30- 
day  time  period  for  allowing  the 
landowner  to  prepay  the  amoimt  of  a 
proposed  lien.  The  revised  provision 
now  requires  that  prior  to  the  time  of 
actual  filing  of  the  proposed  lien,  the 
landowner  shall  be  notified  of  the 
amoimt  of  the  proposed  lien  and  shall 
be  allowed  a  reasonable  time  to  prepay 
that  amount  instead  of  allowing  the  lien 
to  be  filed  against  the  property  involved. 
The  Director  finds  that  Indiana's  revised 
provision  is  substantively  identical  to 
the  counterpart  Federal  provision  at  30 
CFR  882.13(b)  and  meets  the 
requirement  of  30  CFR  884.13(c)(5)  that 
a  State  reclamation  plan  include 
policies  and  procedures  regarding 
reclamation  on  private  land  under  30 
CFR  part  882. 

b.  mdiana  added  a  new  provision  that 
allows  the  landowner,  within  60  days  of 
the  lien  being  filed,  to  petition  under 
local  law  to  determine  the  increase  in 
market  value  of  the  land  as  a  result  of 
the  reclamation  work.  The  Director 
finds  that  this  provision  is  substantively 
identical  to  the  counterpart  Federal 
provision  at  30  CFR  882.13(c)  and  meets 
the  requirement  of  30  CFR  884.13(c)(5). 

5.  Public  Participation  Policies, 
884.13(c)(7) 

a.  Indiana  added  a  new  public 
participation  policy  provision  which 
states  that  "the  pubUcation  'Citizens 
Guide  to  Indiana's  Abandoned  Mine 
Land  Program'  is  widely  circulated  to 
all  interested  citizens."  Indiana  revised 
its  provision  concerning  how  the 
Department  of  Reclamation  (DoR) 
responds  to  public  concerns  regarding 
private  property  located  over  abandoned 
deep  mined  areas  by  specifying  that  the 
DoR  staff  responds  "by  investigating 
complaints,  providing  technical 
information  and  recommending 
alternatives  for  action."  The  existing 
provision  did  not  require  the  DoR  staff 
to  provide  technical  information. 

Ilie  Director  finds  that  the  proposed 
revisions  serve  to  enhance  Indiana's 
public  participation  policy  and  meet  the 
requirement  of  30  CFR  884.13(7)  that  a 
State  plan  include  public  participation 
and  involvement  in  the  preparation  of 
the  State  reclamation  plan  and  in  the 
State  reclamation  program. 

b.  Indiana  removed  the  existing 
language  pertaining  to  its 
intergovernmental  review  process 
pursuant  to  Executive  Order  (E.O.) 
12372,  and  added  a  statement  that  its 
direct  contact  provisions  have  replaced 


the  E.O.  12372  requirements.  Indiana's 
existing  provisions  for 
intergovernmental  review  include  direct 
contact  with  elected  officials  on  the 
Federal,  State,  county,  township,  and 
mimicipal  level.  The  contact  includes  a 
description  of  the  reclamation  work 
planned  for  each  site  within  the 
official's  area  of  concern,  maps  that  aid 
all  reviewers  in  locating  proposed  sites, 
and  a  questionnaire  which  gives  the 
recipient  the  opportunity  to  participate 
indirectly  in  the  AML  reclamation 
program's  planning  process  prior  to 
submission  to  OSM  for  authorization  to 
proceed  with  each  project.  Indiana  also 
requires  that  detailed  descriptions  of 
proposed  reclamation  sites  and 
construction  activities  be  distributed  to 
various  State  and  Federal  agencies  prior 
to  funding  an  application  in  order  to 
allow  inter-ageilcy  review  to  provide 
guidance  in  designated  specialized 
fields  to  more  fully  meet  the  concerns 
and  intent  of  State  and  Federal 
regulations  such  as  the  National  Fish 
and  Wildlife  Coordination  Act  and  the 
National  Endangered  Species  Act. 
The  Director  finds  that  Indiana's 
existing  direct  contact  provisions  meet 
the  requirements  of  E.0. 12372  for 
intergovernmental  review,  and  is 
approving  the  removal  of  the  E.O.  12372 
process  provision. 

c.  Indiana  revised  its  plan  to  require 
that  direct  contact  be  made  with  elected 
officials  on  the  Federal,  State,  county, 
township,  and  municipal  and/or  town 
level  before  it  requests  authorization 
from  OSM  to  proceed  with  each  project. 
Indiana  revised  its  plan  to  require  that 
detailed  descriptions  of  proposed 
reclamation  sites  and  construction 
activities  be  distributed  to  various  State 
and  Federal  agencies  prior  to  funding  an 
application.  Indiana  revised  its  public 
meeting  provision  to  provide  that 
meetings  be  held  prior  to  requesting 
OSM's  authorization  to  proceed.  Indiana 
also  revised  its  plan  to  require  that 
when  a  construction  site  is  selected,  the 
Project  Manager  contacts  the  affected 
land  ownera.  In  the  existing  plan  these 
contacts  were  required  prior  to 
submission  of  a  grant  application.  The 
Director  finds  that  these  revisions  reflect 
revised  grant  procediu«s  implemented 
by  OSM  that  do  not  require  specific 
project  submissions  or  approvals  at  the 
time  of  grant  appUcation  or  issuance, 
and  is  approving  them. 

d.  Indiana  deleted  the  existing 
paragraphs  specifying  its  pubUc  meeting 
policy  and  format,  and  added  the 
following  revised  public  meeting  policy: 

Public  participation  and  awareness  of  a 
proposed  reclamation  project  may  be  carried 
out  through  public  meetings  prior  to 
requesting  authorizaUon  to  proceed.  The 


UMI 
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meetings  ma^  be  held  at  any  Icxiation  in  order 
to  satisfy  the  concerns  of  citizens  over  a 
specific  proposed  site,  or  any  group  of  sites. 
Locations  are  selected  for  the  meetings  based 
upon  special  requests  or  in  response  to 
citizen  inquiry.  Public  notices  are  published 
once  per  week  for  two  consecutive  weeks  in 
a  general  circulation  newspaper  within  the 
county  where  the  prop>osed  site  is  located.  A 
thirty  day  comment  p)eriod  is  allowed  for 
response  to  these  public  notices  prior  to 
requesting  authorization  to  proceed. 

Indiana's  previous  provision  did  not 
allow  for  a  specific  thirty  day  comment 
period.  The  Director  finds  that  the 
revised  public  meeting  provision 
enhances  Indiana's  public  participation 
policy  and  meets  the  requirement  of  30 
CFR  884.13(c)(7). 

6.  Organization  of  the  Designated 
Agency.  884.1 3(d)( II 

Indiana  proposed  several  revisions  to 
this  section  to  reflect  its  current 
organization  for  conducting  the 
reclamation  program  including  the 
following: 

Indiana  deleted  the  paragraph  on  the 
"Geological  Survey  Division"  to  reflect 
the  survey  being  separated  from  the 
Department  of  Natural  Resources  into  an 
institute  of  the  Indiana  University.  The 
organizational  chart  of  the  Department 
of  Natural  Resources  was  revised  to 
reflect  the  current  organization.  The 
Division  of  Reclamation  organizational 
chart  and  organization  references 
throughout  the  plan  were  revised  to 
reflect  the  current  organization.  Indiana 
revised  the  current  organizational 
structure  for  management  of  the  Indiana 
abandoned  mined  lands  reclamation 
program  by  changing  the  name  of  the 
AML  Section  to  Restoration  Program. 
The  Restoration  Program  was  re-aligned 
into  three  functions  designated 
Technical  Services,  Project  Design,  and 
Project  Management  directly  under  the 
Restoration  Program  Coordinator.  A  new 
position  for  Emergency  Coordinator  was 
added  and  the  Field  Operations 
Coordinator  position  was  moved 
directly  under  the  Restoration  Program 
Coordinator.  The  Program  Planning 
function  was  changed  to  the  Technical 
Services  Manager  function.  The 
Environmental  Specialist,  Inventory 
Specialist,  and  Financial  Officer 
position  were  changed  to  Technical 
Manager  positions.  The  surveyor 
positions  were  realigned  from  under  the 
Chief  Engineer  to  under  the 
Construction  Supervisor.  An  Applicant/ 
Violator  System  (AVS)  Coordinator 
position  was  added  under  the 
Regulatory  Program  function. 

The  Director  finds  that  the  proposed 
revisions  meet  the  Federal  requirement 
at  30  CFR  884.13(d)(1)  that  a  State 
reclamation  plan  include  a  description 


of  the  organization  of  the  designated 
agency  and  its  relationship  to  other 
State  organizations  or  officials  that  will 
participate  in  or  augment  the  agency's 
reclamation  capacity. 

7.  Personnel  Staffing  Policies, 
884.1 3(d)(2} 

Indiana  changed  its  reference  to  "DoR 
and  the  AML  Section"  to  "DoR  and  the 
Restoration  Program"  in  order  to  reflect 
the  current  organizational  structure. 

The  Director  finds  that  this  proposed 
revision  meets  the  Federal  requirement 
at  30  CFR  884.13(d)(1). 

8.  Purchasing  and  Procurement, 
884. 1 3(dl(3)— Applicant/Violator 
System  (AVSI  Requirements 

Indiana  added  a  new  provision, 
entitled  "Indiana  AML  Applicant/ 
Violator  System  (AVS)  Program,"  to 
address  requirements  and  procedures 
for  AVS  checks  on  potential  AML 
contractors.  This  new  provision  was 
required  by  OSM  in  a  letter  sent  to 
Indiana  dated  September  26, 1994,* 
pursuant  to  30  CFR  884.15(d).  The 
Federal  regulations  at  30  CFR  874.16 
and  875.20  provide  that  to  receive  AML 
funds,  every  successful  bidder  for  an 
AML  contract  must  be  eligible  under  30 
CFR  773.15(b)(1),  at  the  time  of  contract 
award,  to  receive  a  permit  or 
conditional  permit  to  conduct  surface 
coal  mining  operations.  Bidder 
eligibility  must  be  confirmed  by  OSM's 
automated  Applicant/Violator  System 
for  each  contract  to  be  awarded.  Indiana 
developed  a  procedure  within  the  State 
contracting  process  to  satisfy  these 
requiremaits.  All  successful  bidders  on 
aML  federally  funded  projects  must 
comply  with  30  CFR  874.16,  875.20,  and 
773.15(b)(1).  Specifically,  all  successful 
low  bidders  being  awarded  federally 
funded  AML  contracts  over  $25,000  and 
all  subcontractors  that  will  be 
performing  over  $25,000  of  a  contract 
shall  be  cleared  through  the  AVS.  An 
AVS  Entity  Check  Form  will  be 
included  with  each  of  these  bid 
packages.  All  contractors  submitting  a 
bid  will  be  required  to  fill  out  this  form 
and  submit  it  with  their  bids.  The 
contractor  is  also  to  submit  this  form  for 
any  applicable  known  subcontractors. 
An  AVS  Contractor  Certification  Form 
will  be  included  with  each  bid  package. 
The  contractor  certifies  on  this  form  that 
he  will  comply  with  the  AVS 
requirements.  An  AVS  Contractor 
Waiver  Form  will  also  be  included  with 
each  bid  package.  This  form  may  be 
completed  by  the  bidder  and  applicable 
subcontractors  if  that  company  and  its 
owners  and  controllers  have  never 
owned  or  controlled  a  surface  coal 
mining  permit.  After  confirmation 


through  the  AVS  that  the  company  and 
its  owners  and  controllers  are  not  linked 
to  any  surface  coal  mining  permit  with 
any  outstanding  violations,  future  AVS 
clearance  checks  would  not  be 
necessary  unless  the  ownership  or 
control  of  the  contractor  or 
subcontractor  changes.  The  low  bidder 
and  applicable  subcontractors  will  be 
checked  through  the  AVS  system  by  the 
Division  of  Reclamation  AVS 
Coordinator  as  soon  as  possible 
following  bid  opening  and  prior  to 
issuing  the  Bid  Report.  If  a  contractor  or 
subcontractor  has  an  unresolvable  AVS 
problem,  a  decision  will  be  made 
whether  to  rebid  the  project  or  go  to  the 
next  low  bidder.  In  order  to  prevent 
excessive  delays,  a  contractor  will 
normally  be  allowed  only  seven  days  to 
clear  an  AVS  "deny"  decision. 
Emergency  program  contractors  will 
also  be  required  to  meet  Indiana's  AVS 
cleEU-ance  requirements.  A  check  after- 
the-fact  will  be  performed  if  the 
Emergency  Response  Coordinator 
determines  there  is  an  overriding  need 
to  proceed  prior  to  being  able  to  make 
an  AVS  check.  The  results  of  this  after- 
the-fact  check  could  be  a  basis  for  future 
contract  denials. 

The  Director  finds  that  Indiana's 
requirements  for  confirming  bidder 
eligibility  by  OSM's  automated 
Applicant/Violator  System  are 
consistent  with  the  Federal 
requirements  at  30  CFR  874.16  and 
875.20.  j 

9.  Flora  and  Fauna  of  Southwestern 
Indiana,  844.13(f)(3) 

Indiana  revised  this  section  to  require 
the  wildlife  tnologist  to  evaluate  sites  to 
determine  the  presence  of  wetlands, 
endangered  species,  or  other 
environmental  concerns.  Indiana's 
existing  plan  required  the  wildlife 
biologist  to  evaluate  Priority  n  sites  to 
determine  the  presence  of  wetlands 
only.  Indiana's  provision  concerning  a 
significant  features  review  was  revised 
to  clarify  interaction  with  other 
Divisions  in  identifying  important 
natural  features  and  to  clarify  policy  on 
potential  conflicts  with  endangered 
species  or  unique  natural  features.  A 
location  map  and  proposed  scope  of 
work  for  each  reclamation  site  is  routed 
to  the  Division  of  Nature  Preserves 
(DNP)  for  review.  The  DNP  searches  the 
Indiana  Natural  Heritage  Program 
database  for  each  site  to  determine 
whether  there  are  any  important  natural 
features  recoitled  at  or  near  the 
proposed  project.  The  Restoration 
Program  attempts  to  resolve  any 
potential  conflicts  with  endangered 
species  or  unique  natural  features  by 
designing  the  project  to  avoid  the 
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critical  habitat  or  natural  feature. 
Projects  that  cannot  be  designed  for 
avoidance  will  be  coordinated  with  the 
DNP  and  the  Division  of  Fish  and 
Wildlife  to  develop  a  plan  to  minimize 
disturbance  and  mitigate  any  losses. 
Indiana  also  made  various  revisions  to 
the  reclamation  review  checkUst  which 
is  completed  by  the  Division  of  Nature 
Preserves  for  the  Division  of 
Reclamation.  These  revisions  include 
adding  the  consideration  of  impacts  to 
State  Nature  Preserves,  State  Forests, 
State  Reservoirs,  and  State  endangered 
or  threatened  species. 

The  Director  finds  that  Indiana's 
proposed  revisions  meet  the  Federal 
requirements  of  30  CFR  884.13(f)(3]  that 
a  State  reclamation  plan  include  a 
general  description  of  the  conditions 
prevailing  in  the  different  geographic 
areas  of  the  State  where  reclamation  is 
planned  relating  to  endangered  and 
threatened  plant,  fish,  and  wildlife  and 
their  habitat. 

10.  Amendment  E.R.P.  (Emergency 
Reclamation  Program) 

Indiana  revised  its  emergency 
response  reclamation  program 
provisions  to  clarify  that  the  policies 
and  procedures  for  emergency 
reclamation  on  private  and  pubUc  lands 
will  be  the  same  as  for  other  AML 
reclamation  activities  that  are  detailed 
in  the  approved  State  plan.  The 
description  of  the  Emergency  Program 
Coordinator  position  was  changed  to 
reflect  that  the  position  has  been 
established. 

The  Director  finds  that  the  revisions 
to  the  Indiana  plan  relating  to  its 
emergency  response  reclamation 
program  meet  the  requirements  of  30 
CFR  884.13  (c)  and  (d)  and  are  in 
compliance  with  SMCRA  and  the 
Federal  regulations. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

OSM  solicited  public  comments  and 
provided  an  opportunity  for  a  public 
hearing  on  the  proposed  amendment. 
No  public  comments  were  received,  and 
because  no  one  requested  an 
opportunity  to  speak  at  a  public  hearing, 
no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  884.14(a)(2)  and 
884.15(a),  the  Director  solicited 
comments  on  the  proposed  amendment 
from  various  other  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Indiana  plan  by  letter  dated  August 
4, 1997  (Administrative  Record  No. 
IND-1585.)  By  letter  dated  August  20, 


1997  (Administrative  Record  No.  IND- 
1586),  the  U.S.  Fish  and  WildUfe 
Service  responded  that  the  proposed 
program  amendment  would  have  no 
significant  effect  on  wetlands  and 
would  not  affect  any  Federally 
endemgered  species,  that  other  project 
impacts  would  be  minor  in  nat\u«,  and 
tiiat  the  U.S.  Fish  and  WildHfe  Service 
had  no  objections  to  the  proposed 
amendment. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed  plan 
amendment  as  submitted  by  Indiana  on 
July  23.  1997. 

The  Federal  regulations  at  30  CFR 
Part  914,  codifying  decisions  concerning 
the  Indiana  plan,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  plan  amendment 
process  and  to  encourage  States  to  bring 
their  plans  into  conformity  with  the 
Federal  standard  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Detenniaatioiu 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Plaiming  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  promulgated  by  a  specific  State  or 
Tribe,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  30  CFR  Part  884. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  comphance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 


Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 
existing  requirements  previously 
promu^ated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assiunptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subiects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  March  5, 1998. 

Brent  Wahlquist, 

Fegional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  914  is  amended 
as  set  forth  below: 

PART  914— INDIANA 

1.  The  authority  citation  for  Part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.25  is  amended  in  the 
table  in  paragraph  (a)  by  adding  a  new 
entry  in  chronological  order  by  "Date  of 
final  publication"  to  read  as  follows: 

§  91 4.25    Approval  of  Indiana  abandoned 
mine  land  reclamation  plan  amendment*. 

(a)*  •  • 
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Indiana  plan  §§884.13(c)(2)  through  (7).  (d)(1)  through  (3), 

(f)(2),  (3);  emergency  response  reclamation  program. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

(FRI-M7»-1] 

Mentiflcaftion  of  Ozone  Areaa  Attaining 
tha  1-Hour  Standard  and  to  Which  the 
1-Hour  Standard  la  No  Longer 
Applicat>le 

aqency:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Withdrawal  of  direct  final  rule. 

summary:  On  January  16, 1998,  the  EPA 
published  a  proposed  rule  (63  FR  2804) 
and  a  direct  final  rule  (63  FR  2726) 
announcing  EPA's  decision  to  identify 
areas,  designated  under  the  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone,  where  the  1-hour  NAAQS  is 
no  longer  applicable  because  there  has 
been  no  current  measiu«d  violation  of 
the  1-hour  standard  in  such  areas.  The 
EPA  is  withdrawing  the  final  rule  due 
to  adverse  comments  and  will 
summarize  and  address  all  relevant 
public  comments  received  in  a 
subsequent  final  rule  (based  upon  the 
proposed  rule  cited  above). 

EFFECTIVE  DATE:  This  withdrawal  of  the 
direct  final  rule  will  be  effective  March 
16,  1998. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
Air  and  Radiation  Docket  and 
Information  Center  (6101),  Attention: 
Docket  No.  A-97-42,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Room  M-1500, 
Washington,  DC  20460,  telephone  (202) 
260-7548,  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annie  Nikbakht  (policy)  or  Barry  Gilbert 
(air  quality  data).  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
Strategies  and  Standards  Division, 
Ozone  Policy  and  Strategies  Group, 


MD-15.  Research  Triangle  Park,  NC 
27711,  telephone  (919)  541-5246/5238. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  11, 1998. 
Richard  D.  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  98-6776  Filed  3-13-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1305 

RIN  0970  AB53 

Head  Start  Program 

AQENCY:  Administration  on  Children. 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (HHS). 
ACTION:  Final  rule. 

SUMMARY:  The  Administration  on 
Children,  Youth  and  Families  is 
amending  the  requirements  on 
eligibility,  recruitment,  selection, 
enrollment  and  attendance  in  Head  Start 
in  six  areas  affecting  Head  Start 
programs  serving  specific  populations. 
These  amendments  address  new 
language  in  the  Head  Start  Act  of  1994 
and  add  a  new  definition  for  Indian 
Tribe;  amend  the  definition  of  migrant 
family;  add  the  requirement  that 
migrant  programs  give  priority  to 
children  from  families  that  relocate 
most  frequently;  expand  the  definition 
of  a  service  area  for  Head  Start  programs 
operated  by  Indian  Tribes  to  include 
near-reservation  designations;  expand 
the  family  income  criteria  for  Indian 
grantees  meeting  certain  conditions;  and 
amend  tha  enrollment  and  reenrollment 
criteria  for  children  in  Head  Start  and 
for  children  enrolled  in  an  Early  Head 
Start  program. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  15,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Klafehn,  Deputy  Associate 
Commissioner,  Head  Start  Bureau,  (202) 
205-8572. 

SUPPLEMENTARY  INFORMATION: 
L  Program  Parpose 

Head  Start,  as  authorized  under  the 
Head  Start  Act  (42  U.S.C.  9801  et  seq.), 
is  a  national  program  providing 
comprehensive  developmental  services 
primarily  to  low-income  preschool 
children,  age  three  to  the  age  of 
compulsory  school  attendance,  and 
their  families.  In  addition,  section  645A 
of  the  Head  Start  Act  provides  authority 
for  programs  serving  low-income 
pregnant  women  and  families  with 
infants  and  toddlers.  Programs  funded 
under  this  section  are  referred  to  as 
Early  Head  Start  programs.  To  help 
eru-olled  children  achieve  their  full 
potential,  Head  Start  programs  provide 
comprehensive  health,  nutritional, 
educational,  social  and  other  services. 
Additionally.  Head  Start  programs  are 
required  to  provide  for  the  direct 
participation  of  the  parents  of  enrolled 
children  in  the  development,  conduct 
and  direction  of  local  programs.  Parents 
also  receive  training  and  education  to 
foster  their  understanding  of  and 
involvement  in  the  development  of  their 
children.  In  fiscal  year  1997,  Head  Start 
served  over  752,000  children  through  a 
network  of  2,000  grantee  and  delegate 
agencies. 

While  Head  Start  is  designed 
primarily  to  serve  children  whose 
families  have  incomes  at  or  below  the 
poverty  line  or  who  receive  public 
assistance,  the  Head  Start  regulations 
permit  up  to  ten  percent  of  the  children 
in  local  programs  to  be  from  families 
who  do  not  meet  these  low-income 
criteria.  Additionally,  as  provided  in 
this  rule,  Indian  Tribes  meeting  certain 
conditions  may  enroll  additional  over- 
income  children  above  the  ten  percent 
limitation.  The  Act  also  requires  that  a 
minimum  of  ten  percent  of  the 
enrollment  opportunities  in  each 
program  be  made  available  to  children 
with  disabilities.  These  children  are 
expected  to  participate  in  the  full  range 
of  Head  Start  services  and  activities 
wdth  their  non-disabled  peers  and  to 
receive  needed  special  education  and 
related  services. 
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II.  Purpose  of  the  Final  Rule 

The  purpose  of  this  rule  is  to 
implement  the  new  provisions  in 
sections  637.  640,  645  and  645A  of  the 
Head  Start  Act  (42  U.S.C.  9801  et  seq.). 
as  amended  by  Public  Law  103-252, 
Title  I  of  the  Human  Services 
Amendments  of  1994. 

Section  637  contains  a  new  definition 
for  "Indian  Tribe"  which  has  been 
incorporated  into  this  rule.  It  also 
contains  a  new  definition  for  "migrant 
Head  Start  program"  which  impacts  on 
the  current  definition  of  "migrant 
family"  found  at  45  CFR  1305.2(1).  The 
definition  of  "migrant  family"  has  been 
amended  in  this  rule  to  include  families 
who  have  changed  their  residence  from 
one  geographical  area  to  another  in  the 
preceding  two-year  period  for  the 
purpose  of  engaging  in  agricultural 
work. 

Several  technical  amendments  have 
also  been  made  to  this  section.  The 
definition  of  "Head  Start  ehgible"  at  45 
CFR  1305.2(g)  has  been  revised  to  state 
that  Indian  Tribes  meeting  the 
conditions  specified  in  45  CFR 
1305.4(b)(3)  are  exempted  fi-om  tHe 
limitation  that  no  more  than  ten  percent 
of  the  enrolled  children  may  be  from 
families  that  exceed  the  low-income 
guidelines.  Finally,  the  definition  of 
"Income"  at  45  CFR  1305.2(i)  has  been 
revised  to  refer  to  the  other  sources  of 
income  contained  in  the  definition  of 
"income"  in  the  U.S.  Bureau  of  the 
Census,  Current  Population  Reports, 
Series  P-60-185,  and  as  provided  in  the 
annual  Family  Income  Guidelines 
issued  by  the  Head  Start  Bureau. 

Section  641(b)  expands  the  definition 
of  a  community  to  include  Indians  in 
any  area  designated  as  near-reservation. 
The  expanded  definition  of  a  service 
area  for  Indian  Tribal  Head  Start 
grantees  has  been  incorporated  into  45 
CFR  1305.3(a)  in  this  rule  to  permit 
Tribes  to  include  in  their  service  areas 
all  or  parts  of  areas  designated  as  near- 
reservation  by  the  Bureau  of  Indian 
Affairs  (BLA).  In  order  to  provide  similar 
flexibility  to  Tribes  which  do  not  have 
a  BLA  designation,  but  which  face  the 
same  need  to  serve  Indian  children  and 
families  living  near  the  reservation,  the 
rule  also  provides  that  a  Tribe,  with  the 
approval  of  the  Tribe's  governing 
council,  may  propose  to  define  its 
service  area  to  include  near-reservation 
areas  in  which  Indian  people  native  to 
its  reservation  reside.  Additionally,  a 
new  paragraph  (b)  has  been  added  to 
this  section  to  clarify  that,  except  in 
situations  where  an  expanded  service 
area  has  been  approved  for  a  Tribe,  a 
grantee's  service  area  may  not  overlap 
with  that  of  other  Head  Start  grantees. 


Section  645(d)  expands  eligibility  for 
participation  in  Head  Start  programs 
operated  by  Indian  Tribes  to  permit 
them  to  enroll  additional  children, 
beyond  ten  percent,  ft-om  families  that 
exceed  the  income-ehgibihty  guidelines, 
when  specific  conditions  are  met.  These 
conditions  are  that  (1)  all  children  from 
Indian  and  non-Indian  families  living  in 
the  Tribe's  approved  service  area  that 
meet  the  low-income  guidelines  who 
wish  to  be  enrolled  in  Head  Start  are 
served  by  the  program,  including 
children  from  income-eligible  families 
living  in  near-reservation  communities 
if  those  communities  are  approved  as 
part  of  the  Tribe's  service  area;  (2)  the 
Tribe  does  not  use  funds  awarded  to 
expand  Head  Start  services  for  this 
purpose;  and  (3)  the  program 
predominantly  serves  children  from 
families  who  meet  the  low-income 
criterion.  "Predominantly"  has  been 
defined  in  this  rule  to  mean  at  least  51 
percent  of  the  children  enrolled  in  the 
Head  Start  program.  Tribal  Head  Start 
programs  meeting  these  conditions  must 
annually  set  criteria  that  are  approved 
by  the  Policy  Council  and  the  Tribal 
Council  for  selecting  over-income 
children  who  would  benefit  from 
participation  in  the  Head  Start  program. 
Changes  have  been  made  in  45  CFR 
1305.4(b)  in  this  rule  to  conform  with 
these  new  provisions. 

Section  645(d)  also  requires  thai  the 
Secretary  specify,  in  regulation,  the 
requirements  contained  in  this  section 
after  consultation  with  Indian  Tribes. 
Three  meetings  with  members  of  the 
Indian  community  were  held  during 
1995  to  obtain  input  in  developing  this 
section  of  the  rule. 

Section  640(k)(l)  requires  that  the 
Secretary  give  priority  to  migrant  Head 
Start  programs  that  serve  the  children  of 
migrant  families  whose  work  requires 
them  to  relocate  most  frequently. 
Accordingly;  paragraph  (b)  under  45 
CFR  1305.6,  Selection  process,  has  been 
expanded  in  this  rule  to  include  the 
requirement  that  migrant  programs  must 
give  priority  to  children  from  families 
whose  pursuit  of  agricultural  work 
required  them  to  relocate  most 
frequently  within  the  previous  two-year 
period. 

The  regulation  at  45  CFR  1305.7(c), 
Enrollment  and  re-enrollment,  currently 
states  that,  once  a  child  has  been  found 
to  be  income-eligible,  he  or  she  remains 
eligible  for  the  current  and  succeeding 
enrollment  year.  This  paragraph  has 
been  amended  to  address  eligibility  for 
infants  and  toddlers  who  are  enrolled  in 
an  Early  Head  Start  program  funded 
under  the  authority  of  section  645A  of 
the  Head  Start  Act.  In  order  to  assure 
continuity  of  services  once  income 


eligibility  has  t)een  determined,  such 
children  remain  eligible  while  they  are 
enrolled  in  Early  Head  Start.  In 
addition,  this  paragraph  has  been 
amended  to  include  specific  reference  to 
Section  645A(b)(7),  which  states  that  an 
agency  which  operates  both  a  Head  Start 
program  and  an  Early  Head  Start 
program  must  ensure  that  children 
eru-olled  in  Early  Head  Start  and  their 
families  receive  services  through  the  age 
of  mandatory  school  attendance  of  the 
child. 

Minor  technical  amendments  have 
also  been  made  in  45  CFR  1305.4(a)  and 
45  CFR  1305.6(c).  The  amendment  to  45 
CFR  1305.4(a)  substitutes  Early  Head 
Start  for  Parent  and  Child  Center 
programs  as  an  example  of  an  exception 
to  the  requirement  that  children  served 
by  Head  Start  programs  must  be  at  least 
three  years  old.  The  amendment  to  45 
CFR  1305.6(c)  references  Early  Head 
Start  and  Individualized  Family  Service 
Plans  (IFSP)  for  infants  and  toddlers 
with  disabihties.  The  IFSP  is  defined  in 
45  CFR  1304.3  of  the  revised  Head  Start 
Program  Performance  Standards. 

in.  Section-by-Section  Discussion  of  the 
Final  Rule 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  (60  FR  54648)  on  October  25, 
1995  with  a  30  day  comment  period. 
Twenty-seven  letters,  containing 
approximately  85  separate  comments, 
were  received.  While  most  of  the 
comments  were  supportive,  a  number 
expressed  concerns  about  specific 
sections  of  the  NPRM.  We  have 
carefully  reviewed  all  of  the  comments 
received,  and  have  modified  some 
sections  of  the  NPRM  based  upon  these 
comments.  The  comments,  and,  as 
apphcable,  the  rationale  for  makings 
change  or  keeping  the  language  as  used 
in  the  NPRM,  are  discussed  below. 

Section  1305.2:  Definitions 

One  comment  was  received,  which 
supported  the  new  definition  of  "Indian 
Tribe"  provided  in  paragraph  (k).  No 
changes  were  made  in  the  definition. 

A  tew  comments  were  received 
regarding  the  amended  definition  of 
"Migrant  family"  in  paragraph  (m).  One 
commenter  supported  the  revision, 
stating  that  the  change,  along  with  the 
new  requirement  that  priority  be  given 
to  children  from  families  whose 
agricultural  work  requires  them  to 
relocate  most  frequently,  will  improve 
the  continuity  of  services  to  migrant 
families  and  children.  Another 
commenter  suggested  that  the  definition 
of  agricultural  work  be  expanded 
beyond  involvement  in  the  production 
and  harvesting  of  tree  and  field  crops  to 
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include  subsistence  activities  such  as 
fishing  and  hunting.  We  did  not  change 
the  definition  to  incorporate  this 
suggestion,  however,  because  the 
language  used  conforms  both  with  the 
description  of  agricultural  work 
contained  in  the  current  definition  of  a 
migrant  family  provided  at  45  CFR 
1305.2(1)  and  with  common  usage  of  the 
term. 

Section  1305.3:  Determining  Community 
Strengths  and  Needs 

A  few  respondents  supported  the 
expanded  meaning  of  a  service  area  for. 
Head  Start  grantees  that  are  Indian 
Tribes  in  paragraph  (a)  to  include  areas 
designated  as  near-reservation,  stating 
that  this  change  was  long  overdue  and 
would  help  improve  the  continuity  of 
education  for  Indian  children,  increase 
access  to  Tribal  Head  Start  programs, 
and  enable  children  to  attain  a  greater 
appreciation  of  their  heritage. 

Several  commenters  from  Oklahoma 
requested  clarification  about  how  the 
term  "near-reservation"  would  affect 
Indian  Tribes  in  the  State,  as  they  reside 
on  trust  lands,  not  on  reservations.  We 
have  not  changed  the  language  from  the 
NPRM  because  we  do  not  believe  that 
such  clarification  is  needed.  Both  the 
Senate  and  the  House  Reports  on  the 
Human  Services  Amendments  of  1994 
clearly  state  that  this  amendment 
"•  *  •  will  also  make  it  possible  for 
federally  recognized  tribes  which  do  not 
have  reservations  to  provide  Indian 
Head  Start  services,  and  to  make  it 
possible  for  consortia  of  small  tribes  on 
small  reservations  to  provide  Indian 
Head  Start  services  to  their  children" 
(Senate  Report  No.  251. 103rd  Congress, 
2nd  Session,  pp.  30-31:  House  Report 
No.  483,  Part  1. 103rd  Congress.  2nd 
Session,  p.  46).  Therefore,  we  believe 
that  latitude  can  be  used  in  interpreting 
the  term  "reservation"  to  include  Indian 
trust  lands  and  other  such  designations. 

Some  of  these  commenters  a^o 
questioned  the  effect  that  expanding 
Tribal  service  areas  would  have  on  non- 
Tribal  Head  Start  programs  which 
provide  services  in  the  same  coimties, 
and  suggested  that  the  term  "near- 
reservation"  be  limited  to  areas  where 
no  other  Tribal  or  non-Tribal  Head  Start 
program  is  providing  services.  Areas  of 
concern  included  the  confusion  that 
exists  regarding  how  Tribal  service  areas 
were  determined,  since  they  were 
funded  after  the  non-Tribal  programs 
were  operative;  the  need  for  processes  to 
resolve  potential  conflicts  that  might 
arise  in  instances  where  overlap  exists 
between  the  Tribal  and  non-Tribal  Head 
Start  service  areas;  and  the  need  to 
provide  advanced  notice  and  planning 
time  to  non-Tribal  grantees  whose 


existing  service  areas  would  be  affected 
by  this  provision. 

While  we  appreciate  the  commenters' 
concerns,  in  this  regard,  we  have  not 
made  any  changes  in  the  Bnal  rule. 
Limiting  the  deHnition  of  "near- 
reservation"  to  an  area  not  currently 
served  by  a  Head  Start  program  would 
clearly  go  against  the  intent  of  the 
Congress.  The  reports  of  both  the  Senate 
and  the  House  of  Representatives  state 
that  the  amendment  clarifies  "*  *  * 
that  children  living  near  the  reservation 
should  be  included  in  the  Indian 
programs'  service  area"  (Senate  Report 
No.  251, 103rd  Congress,  2nd  Session, 
p.  30;  HoQse  Report  No.  483,  Part  1, 
103rd  Congress,  2nd  Session,  p.  46). 
Moreover,  when  the  near-reservation 
area  is  located  within  the  service  area  of 
a  non-Tribal  grantee,  this  provision 
enables  TVibal  Head  Start  grantees  to 
serve  only  a  specific  population  of 
children— Tribal  children  who  are 
native  to  the  reservation  and  are  living 
within  the  designated  near-reservation 
area.  Finally,  we  would  fully  expect,  as 
this  provision  is  exercised,  that 
discussions  and  negotiations  between 
the  Tribal  Head  Start  grantee  and  the 
non-Tribal  grantee  whose  service  area 
includes  the  non-reservation  area  to  be 
designated  would  occur  as  a  matter  of 
course. 

One  respondent  expressed  concern 
about  the  term  "native  to  the 
reservation."  hnding  it  not  only  vague, 
but  also,  if  interpreted  in  its  strictest 
sense,  referring  only  to  Indian  people 
bom  on  the  reservation.  The  phrase 
"socially,  culturally  and  economically 
affiliated  with  the  Tribe  and  its 
reservation"  was  proposed  as  being 
more  appropriate.  While  we  understand 
the  respondent's  concern,  we  have  not 
changed  the  language  from  the  NPRM. 
The  term  "native"  is  commonly  used  to 
refer  not  only  to  the  place  of  birth,  but 
also  to  an  association  with  a  particular 
place  or  location  and,  as  such,  is 
appropriate  within  the  context  used  in 
this  regulation. 

However,  we  have  made  a  few 
clarifying  changes  in  section  1305.3  in 
order  to  make  it  consistent  with  the 
changes  in  section  1305.4(b)(3)(ii). 

Section  1305.4:  Age  of  Children  and 
Family  Income  Eligibihty 

This  section  of  the  NPRM  generated 
the  most  comments.  A  number  of 
respondents  supported  the  new 
provision  amending  the  family  income 
eligibility  requirements  for  Head  Start 
programs  operated  by  Indian  Tribes  to 
permit  them  to  enroll  additional 
children,  beyond  ten  percent,  from 
families  that  exceed  the  low-income 
guidelines.  Commenters  stated  that  the 


change  would  assist  Indian  programs  in 
maintaining  their  enrollment  and  in 
expanding  their  programs;  that  many 
Native  American  children  are  in  need  of 
Head  Start  services  which  emphasize 
their  native  cultures  even  though  their 
family  incomes  may  not  be  as  low  as 
those  of  other  families;  and  that  meeting 
income  guidelines  is  an  important,  but 
not  the  only,  factor  impacting  negatively 
on  Indian  children  and  famiHes. 
Respondents  also  cited  factors,  such  as 
fluctuating  economies  in  many  Tribal 
communities,  which  result  in  Head  Start 
enrollment  patterns  varying  greatly  from 
year  to  year,  as  justifying  the  need  for 
the  change. 

Concerns  were  raised,  however, 
regarding  the  condition  in  paragraph 
(b)(3)(i)  that  all  children,  both  Indian 
and  non-Indian,  who  aie  living  on  the 
reservation  and  whose  families  meet  the 
low-income  guidelines  and  wish  them 
to  be  served  by  Head  Start  must  be 
enrolled  prior  to  increasing  the  number 
of  over-income  Indian  children  served 
above  ten  percent.  Commenters  stated 
that  non-Indian  families  should  not  be 
served  over  Indian  families,  as  Indian 
Head  Start  was  established  to  serve 
Indian  children;  that  the  modification 
was  designed  to  ensure  that  Tribal 
feunilies  would  not  be  penalized  for 
moving  off  welfare  and  going  to  work; 
and  that  income-eligible  non-Indian 
families  can  be  served  by  a  non-Tribal 
Head  Start  program,  while  the  only 
place  for  over-income  Indian  families  is 
the  Indian  Head  Start  program.  One 
respondent  objected  to  the  use  of  Indian 
set-aside  funds  to  provide  services  to 
non-Indian  children  when  Indian 
children  who  might  benefit  &t)m  Head 
Start  are  denied  services  simply  because 
their  family  income  is  not  considered  to 
be  at  the  poverty  level;  and  pointed  out 
that,  on  most  reservations,  Head  Start  is 
the  only  comprehensive  early  childhood 
program  available. 

We  did  not  change  this  condition  for 
several  reasons.  First,  this  requirement 
is  consistent  with  the  language  of 
section  645(d)(1)(B)  of  the  Head  Start 
Act  of  1994,  which  states,  as  one  of  the 
conditions  which  must  be  met  before 
enrolling  over-income  children  in  Tribal 
Head  Start  programs,  that  the  Tribe 
"enrolls  as  participants  in  the  program 
all  children  in  the  community  served  by 
the  tribe  (including  a  community  with 
a  near-reservation  designation,  as 
defined  by  the  Bureau  of  Indian  Affairs) 
from  families  that  meet  the  low-income 
criteria  specified  imder  subsection 
(a)(1)(A)."  Moreover,  income-eligible 
non-Indian  children  living  on  the 
reservation  would  not  be  ehgible  for  the 
services  provided  by  a  non-Tribal  Head 
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Start  program  because  they  reside 
within  the  service  area  of  the  Tribal 
Head  Start  program.  Therefore,  denying 
these  children  the  opportunity  to  enroll 
in  the  Tribal  program  would  preclude 
them  from  receiving  Head  Start  services. 

In  order  to  be  consistent,  and  for  the 
same  reasons  specified  in  the  paragraph 
above,  we  have  modified  paragraph 
(b)(3)(ii)  to  clarify  that,  prior  to  serving 
over-income  Indian  children.  Tribal 
grantees  that  include  non-Reservation 
areas  in  their  service  area,  in  addition  to 
serving  income  eligible  Indian  children, 
must  serve  non-Indian  income  eligible 
children,  whose  families  wish  to  enroll 
them  in  Head  Start,  in  those  instances 
in  which  the  non-Reservation  area  is  not 
served  by  another,  non-Tribal,  Head 
Start  program.  (At  the  time  that  the 
Tribal  grantee  proposes  to  include  the 
non-Reservation  area  in  its  service  area, 
ACF  will  make  it  clear  whether  the 
Tribal  grantee  will  be  required  to  serve 
non-Indian  income  eligible  children  in 
an  unserved  non-Reservation  area  along 
with  Indian  children.)  This  requirement 
also  parallels  the  language  in  section 
645(d)(1)(B)  of  the  Head  Start  Act;  and, 
similar  to  income-eligible  non-Indian 
children  living  on  the  reservation,  these 
children  would  be  deprived  of  the 
opportunity  to  participate  in  Head  Start 
if  the  Tribal  program  did  not  enroll 
them,  since  that  program  would  be  the 
only  Head  Start  program  in  the  service 
area.  The  changes  in  wording  from  the 
NPRM  at  §§  1305.4(b)(3)(ii)  and 
1305.3(a)  and  (b)  were  done  to  provide 
greater  clarity  and  consistency  between 
these  two  sections. 

One  commenter  raised  the  concern 
that,  due  to  factors  such  as  the  lack  of 
space  at  Head  Start  centers  located  in 
small  communities  and  the  isolated 
location  of  family  homes,  it  may  not  be 
feasible  for  a  Tribal  Head  Start  grantee 
to  serve  all  of  the  income-eligible  Indian 
children,  resulting  in  vacant  slots  and 
the  Tribe's  inability  to  exceed  the  ten 
percent  over-income  guideline.  Another 
respondent  had  the  diametrically 
opposed  concern  that,  on  large 
reservations  where  Tribal  lands  and 
communities  are  not  contiguous,  and 
which  have  a  large  number  of  income- 
eligible  non-Indian  children  who  meet 
the  on  or  near-reservation  status,  a  Tribe 
could  conceivably  find  itself  operating 
an  Indian  Head  Start  program  with  a 
majority  of  non-Indian  children.  We 
agree  that,  especially  on  "checkerboard" 
reservations.  Tribes  may  not  be  serving 
all  of  the  income-eligible  children  or 
may  be  serving  a  high  percentage  of 
non-Indian  children.  However,  because 
Head  Start  is  a  means-based  program, 
with  family  income  and  the  age  of  the 
child  being  the  primary  determinants  of 


eligibility,  grantees  must  use  the  income 
guidelines  established  annually  by  the 
Office  of  Management  and  Budget  as  a 
principal  basis  for  enrolling  children  in 
the  program. 

Several  respondents  questioned  what 
assurances  would  be  in  place  to 
document  that  every  income-eligible 
family  was  contacted  prior  to  enrolling 
over-income  children.  Tribal  grantees 
would  be  expected  to  carry  out  the 
recruitment  procedures  required  under 
45  CFR  1305.5  of  this  regulation,  and 
recruitment  practices  would  be 
reviewed  and  discussed  as  part  of  the 
on-site  monitoring  process. 

One  respondent  questioned  the 
condition  in  paragraph  (b)(3)(iii)  that 
the  Tribe  must  have  the  resources  to 
enroll  over-income  children,  and  that  no 
funds  provided  by  the  Department  of 
Health  and  Human  Services  (HHS)  to 
expand  Head  Start  services  may  be  used 
for  this  purpose,  stating  that  the 
position  appears  to  be  inconsistent.  If, 
on  the  one  hand,  HHS  is  acknowledging 
the  need  for  greater  participation  by 
Indian  children  in  Head  Start,  it  would 
seem  that  the  Department  would  also 
ensure  that  the  children  receive  these 
services.  Additionally,  the  respondent 
pointed  out  that  Tribes  which  have 
developed  a  sound  economic  base 
predicated  on  gaming  revenues  would 
be  at  a  distinct  advantage,  as  they  could 
afford  to  supplement  their  Head  Start 
programs,  while  poorer  Tribes  would 
not  have  the  resources  to  do  so.  As  this 
condition  was  established  by  section 
645(d)(3)  of  the  Head  Start  Act  of  1994, 
it  cannot  be  amended  or  eliminated  in 
the  final  rule.  A  minor  edit  was  made 
for  clarification  purposes  by  adding  the 
phrase  "from  families  whose  incomes 
exceed  the  low-income  guidelines." 

Another  respondent  expressed 
concern  about  increasing  income 
eligibility  for  up  to  49  percent  of  the 
children  enrolled  in  Indian  Head  Start 
programs,  while  non-Indian  programs 
may  enroll  only  ten  percent,  stating  that 
many  of  the  families  on  the  program's 
waiting  list  are  over  the  income 
guidelines  by  anywhere  from  $100  to 
$1,000.  Several  other  commenters  also 
advocated  that  the  authorization  to 
exceed  the  ten  percent  over-income 
limitation  be  extended  to  non-Tribal 
Head  Start  grantees,  such  as  grantees 
which  are  currently  serving  all  of  the 
income-eligible  children  in  their  service 
areas  and  grantees  located  in  small  rural 
communities,  especially  when  there  are 
no  other  comparable  services  available 
for  children  in  those  communities. 
While  we  understand  these  concerns, 
this  provision  is  legislatively-based  and, 
therefore,  cannot  be  extended  to  non- 
Tribal  Head  Start  grantees. 


One  respondent  stated  that  Indian 
Tribes  should  not  be  limited  to  serving 
a  certain  percentage  of  low-income 
children  but,  rather,  that  decisions 
regarding  participation  in  the  local  Head 
Start  program  should  be  made  by  the 
Tribal  Head  Start  Policy  Council  and  the 
Tribal  Council.  Two  factors  were  cited 
as  being  relevant:  first,  this  position 
would  be  consistent  with  the  concept  of 
Indian  Self-Determination  and  would 
acknowledge  Tribal  sovereignty;  and, 
secondly,  it  would  address  the  primary 
issue  that  Head  Start  is  so  important  for 
Tribal  children,  who,  because  they  are 
raised  on  somewhat  isolated  reservation 
environments,  need  opportunities  to 
increase  their  socialization  skills 
regardless  of  family  income. 

We  have  not  made  any  change  in  the 
requirement  that  51  percent  of  the 
children  must  be  from  families  whose 
incomes  are  below  the  low-income 
guidehnes.  Section  645(d)(1)(C)  of  the 
Head  Start  Act  states,  as  one  of  the 
conditions  that  Tribal  Head  Start 
programs  must  meet  in  order  to  enroll 
over-income  children  beyond  ten 
percent,  that  ".  .  .  the  program 
predominantly  serves  children  who 
meet  the  low-income  criteria."  We 
defined  the  term  "predominantly"  in 
the  NPRM  to  mean  at  least  51  percent 
of  the  children  enrolled  in  the  program 
in  order  to  give  Tribes  as  much 
flexibility  as  possible.  As  described  in 
the  preamble  to  the  NPRM,  this  position 
was  strongly  supported  by  the  Tribal 
representatives  who  participated  in  the 
consultation  sessions  that  were  held  in 
developing  this  regulation. 

Section  1305.6:  Selection  Process 

A  few  respondents  raised  concerns 
about  the  new  requirement  in  paragraph 
(b)  that  migrant  programs  must  give 
priority  to  children  from  families  whose 
pursuit  of  agricultural  work  required 
them  to  relocate  most  frequently  within 
the  previous  two-year  period.  One 
commenter  expressed  the  concern  that 
the  "revolving  door"  that  could  result  is 
more  likely  to  be  detrimental  to  the 
overall  quality  of  migrant  Head  Start 
programs  than  it  is  to  benefit  the  very 
frequently  moving  children  who  would 
be  given  priority  under  the  proposed 
rule;  and  suggested  that  grantees  be 
directed  to  consider  whether  the  overall 
effectiveness  and  quality  of  their 
programs  can  be  maintained  if  the 
centers  are  filled  with  children  who 
would  be  there  for  only  very  short 
periods  of  time. 

Another  respondent  requested 
guidance  or  clarification  on  the  priority 
change;  expressed  the  concern  that 
children  in  an  upstream  migrant 
program  are  enrolled  on  a  first  come. 
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flrst  served  basis,  with  the  pool  of 
applicants  in  June  being  totally  different 
from  that  in  August  or  September, 
resulting,  by  September,  in  families  who 
truly  migrate  frequently  being  left  on  the 
waiting  list;  and  stated  the  assumption 
that  the  intent  of  the  change  is  not  to 
displace  enrolled  children  with  those 
who  come  along  later  but,  rather,  to 
apply  the  criterion  as  openings  become 
available. 

In  response  to  the  concerns  that  were 
raised,  we  have  made  a  minor  change  in 
the  wording  of  45  CFR  1305.6(b)  from 
that  in  the  NPRM  and  have  added  the 
word  "also"  ("Migrant  programs  must 
also  give  priority  to  children  from 
families  whose  pursuit  of  agricultural 
work  required  them  to  relocate  most 
frequently  within  the  previous  two-year 
period").  This  change  is  designed  to 
more  clearly  convey  that  the  frequency 
of  a  family's  move  is  not  the  only 
criterion  to  be  considered  when 
selecting  the  children  and  families  to  be 
served  by  a  migrant  Head  Start  program. 
Other  factors,  such  as  the  family's 
income  and  the  age  of  the  child,  as  well 
as  the  recruitment  priorities  established 
by  the  program  pursuant  to  the 
requirements  of  1305.3(c)(6),  should 
also  be  taken  into  account.  We  also  wish 
to  clarify  that  it  is  not  the  intent  of  this 
requirement  that  children  already 
enrolled  in  a  migrant  program  be 
displaced  by  children  whose  parents 
relocated  more  frequently  within  the 
previous  two-year  period.  Rather,  this 
priority,  along  with  the  other  enrollment 
priorities,  is  to  be  exercised  as  openings 
become  available  in  a  program. 

Section  1305.7  Enrollment  and  Re- 
enrollment. 

A  number  of  commenters  supported 
the  amendment  to  paragraph  (c)  of  this 
section  in  the  NPRM,  which  extended 
the  income  eligibility  of  children 
enrolled  in  Early  Head  Start  for  the  time 
that  the  child  is  enrolled  in  the  Early 
Head  Start  program,  but  required  that 
the  family's  income  be  reverified  if  the 
parents  wished  to  enroll  their  child  in 
a  Head  Start  program  serving  children 
between  the  ages  of  three  to  compulsory 
school  attendance  and  it  had  been  two 
or  more  years  since  this  had  been  done. 
Respondents  stated  that  this  amendment 
would  enable  families  to  be  provided 
with  an  early,  continuous,  intensive  and 
comprehensive  child  development 
program;  that  if,  after  a  child  reaches  the 
age  of  three  years,  a  family  is  over 
income,  it  would  be  preferable  to 
provide  the  opportunity  to  participate  in 
Head  Start  to  another  low-income 
family;  that  the  continuity  of  services 
that  is  afforded  has  proven  beneficial  for 
a  significant  number  of  families  and 


provides  t  readily  available  population 
on  which  to  focus  Head  Start 
recruitment  and  enrollment  efforts;  and 
that  it  would  help  ensure  that  children 
of  the  lowest  income  and  children  at 
risk  would  have  the  opportunity  to  fill 
Head  Start  slots  when  otherwise  they 
might  not  have  the  chance  to  do  so. 

One  respondent  stated  that  the 
proposed  rule  created  a  fair  balance  in 
terms  of  income  eligibility  for  infant  and 
toddlers,  citing,  among  other  reasons, 
that  it  would  enable  Early  Head  Start 
programs  to  track  outcomes  for 
participating  children  and  their 
families,  thereby  enhancing  the  value  of 
the  findings  from  these  demonstrations; 
that  excluding  families  who  experience 
some  degree  of  economic  success  would 
be  a  disincentive  for  them  to  pursue 
such  achievements;  and  that  the  limited 
alternatives  for  adequate  and  affordable 
day  care  in  Early  Head  Start 
communities  could  affect  a  parent's 
ability  to  retain  employment. 

Another  respondent  recommended 
that  the  verification  of  family  income  be 
required  of  all  families  transitioning 
from  Early  Head  Start  to  Head  Start, 
regardless  of  how  many  years  since  this 
was  done,  as  it  would  provide  a  clear 
break  from  one  program  to  the  next; 
simplify  the  tracking  of  when  individual 
families  need  to  provide  income 
verification  information;  and  ensure  that 
families  who  did  not  participate  in  Early 
Head  Start,  but  rank  high  in  terms  of 
need,  have  an  equal  opportunity  to 
enroll  in  Head  Start. 

A  number  of  commenters,  however, 
expressed  concerns  about  the 
recertification  requirement,  advocating 
that,  onca  a  child  is  certified  for 
participation  in  Early  Head  Start,  the 
certification  should  continue  through 
Head  Start  imtil  the  age  of  enrollment  in 
the  public  school  system.  Several  of 
these  commenters  stated  that  income  is 
only  one  criterion  for  eligibility,  and 
that  Early  Head  Start  children  and 
families  have  a  continuing  need  for  the 
services  provided  by  Head  Start.  One 
respondent  supportive  of  this  position 
stated,  based  upon  experience  with  the 
Comprehensive  Child  Development 
Program,  that  the  level  of  intervention 
needed  by  families  often  intensifies  as 
the  families  achieve  employment. 
Similarly,  another  commenter  stated 
that  an  array  of  issues  seriously  affects 
the  achievement  of  wellness  and  self- 
sufficiency  for  families:  that  Head  Start 
should  be  considered  a  program  serving 
children  from  birth  to  age  five;  and  that, 
if  income  is  regarded  as  the  only 
criterion  for  eligibility  at  mid-point  in 
the  program,  a  large  number  of  very 
vulnerable  families  would  immediately 
lose  all  of  their  needed  support  services. 


Other  commenters  expressed  concerns 
that  Early  Heed  Start  families  found 
ineligible  for  Head  Start,  in  addition  to 
not  receiving  the  continuity  of  services 
they  need,  would  also  have  to  seek  day 
care  services,  which  would  be  costly 
and  would  defeat  the  purpose  of 
becoming  self-sufficient;  and  that  the 
removal  of  a  child  from  Head  Start  for 
income  reasons  could  have  negative 
consequences  on  the  child's 
psychological  development,  as  the  child 
could  view  his  or  her  not  being  able  to 
attend  Head  Start  as  a  sign  that  he  or  she 
had  failed  in  some  way. 

Several  respondents  proposed 
alternative  procedures  for  consideration 
if  the  income  redetermination  policy  for 
Early  Head  Start  families  could  not  be 
waived.  One  commenter  suggested  tljat 
these  families  be  given  priority  for  the 
available  ten  percent  over  income 
enrollment  in  Head  Start  programs;  and 
another  recommended  that  150  percent 
of  poverty  be  u^d  as  the  criterion  in 
order  to  acknowledge  the  vulnerability 
of  families  moving  from  dependency  to 
self-sufficiency. 

Other  respondents  urged  that  the 
extended  eligibility  for  infants  and 
toddlers  enrolled  in  Early  Head  Start 
should  also  be  applied  to  Infants  and 
toddlers  enrolled  in  migrant  Head  Start 
programs,  as  these  children  and  families 
also  need  continuity  of  services  and 
should  not  be  treated  differently. 

We  have  modified  this  section  of  the 
rule,  primarily  to  clarify  the  eligibility 
of  children  enrolled  in  an  Early  Head 
Start  program.  In  addition  to  the 
provision  that  children  enrolled  in  Early 
Head  Start  remain  eligible  while  they 
&te  in  that  program,  we  have  added 
specific  reference  to  Section  645A(b)(7) 
of  the  Head  Start  Act,  which  requires 
that  an  agency  which  operates  both  an 
Early  Head  Start  program  and  a  Head 
Start  program  must  ensure  that  children 
and  families  receive  services  until  the 
child  reaches  the  age  of  mandatory 
school  attendance.  Regarding  ensuring 
Head  Start  services,  the  phrase 
"whenever  possible"  has  been  added  to 
address  situations  where  grantees 
simply  do  not  have  slots,  in  accordance 
with  45  CFR  1305.4(b),  to  accommodate 
all  children  leaving  its  Early  Head  Start 
program  whose  parents  wish  to  enroll 
them  in  its  Head  Start  program.  The 
provision  on  reverification  of  family 
income  when  a  child  moves  from  a 
program  serving  infants  and  toddlers  to 
a  Head  Start  program  serving  children 
age  three  and  older  has  been  retained 
with  minor  edits  made  for  clarity. 
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IV.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  final  rule 
implements  the  new  statutory 
requirements  established  in  sections 
637,  640.  641,  645  and  645A  of  the  Head 
Start  Act  (42  U.S.C.  9801  et  seq.),  as 
amended  by  Public  Law  103-252,  Title 
I  of  the  Hiunan  Service  Amendments.  It 
adds  a  new  definition  for  Indian  Tribe 
and  changes  the  definition  of  a  migrant 
family  to  give  priority  to  families  that 
relocate  most  frequently.  It  also 
authorizes  Head  Start  grantees  that  are 
Indian  Tribes  to  include  near- 
reservation  areas  when  recruiting 
children  for  Head  Start  services  and, 
imder  certain  circumstances,  to  enroll 
additional  children  from  families  with 
incomes  that  exceed  the  low-income 
guidelines  above  the  ten  pwrcent 
limitation.  Finally,  it  clarifies  the 
eligibility  of  children  enrolled  in  an 
Early  Head  Start  program  receiving 
funds  under  the  authority  of  section 
645  A  of  the  Head  Start  Act. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  CH.  6)  requires  that  the  Federal 
government  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities.  Small  entities  are  defined  by 
the  Act  to  include  small  businesses, 
small  non-profit  organizations  and  small 
governmental  entities.  While  this 
regulation  would  affect  small  entities,  it 
would  not  aSiect  a  substantial  n\unber  as 
we  estimate  that  approximately  413 
small  businesses  will  be  affected.  This 
number  includes  Head  Start  migrant 
programs,  Indian  tribal  programs  Early 
Head  Start  programs,  and  delegate 
agencies.  The  approximate  nimiber  of 
Head  Start  programs  are  2000.  For  this 
reason,  the  Sea«tary  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  nimiber  of  small 
entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  or  record-keeping  requirement 


inherent  in  a  proposed  or  final  rule. 
This  final  rule  does  not  contain  any 
information  collection  or  record  keeping 
requirements. 

List  of  Subjects  in  45  CFR  Part  1305 

Disabilities,  Education  of 
disadvantaged.  Grant  programs — social 
programs,  Head  Start  enrolhnent. 
Preschool  education. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Start) 

Dated:  February  23, 1998. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Part  1305  is  amended 
to  read  as  follows: 

PART  1305— [AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  9801  et  seq. 

2.  Section  1305.2  is  amended  by 
revising  paragraphs  (g)  and  (i); 
redesignating  current  paragraphs  (k) 
through  (r)  as  paragraphs  (1)  through  (s); 
adding  a  new  paragraph  (k);  and 
revising  newly  redesignated  paragraph 
(m)  to  read  as  follows: 

§1305.2    Definitions. 

•  *        •        •        • 

(g)  Head  Start  eligible  means  a  child— 
that  meets  the  requirements  for  age  and 
family  income  as  established  in  this 
regulation  or,  if  applicable,  as 
established  by  grantees  that  meet  the 
requirements  of  section  645(a)(2)  of  the 
Head  Start  Act  Up  to  ten  percent  of  the 
children  enrolled  may  be  from  families 
that  exceed  the  low-income  guidelines. 
Indian  Tribes  meeting  the  conditions 
specified  in  45  CFR  1305.4(b)(3)  are 
excepted  from  this  limitation. 

(i)  Income  means  gross  cash  income 
and  includes  earned  income,  military 
income  (including  pay  and  allowances), 
veterans  benefits.  Social  Security 
benefits,  unemployment  compensation, 
and  public  assistance  benefits. 
Additional  examples  of  gross  cash 
income  are  listed  in  the  definition  of 
"income"  which  appears  in  U.S.  Bureau 
of  the  Census,  Current  Population 
Reports,  Series  P-60-185. 

•  *        •        *        • 

(k)  Indian  Tribe  means  any  Tribe, 
band,  nation,  pueblo,  or  other  organized 
group  or  commimity  of  Indians, 
including  any  Native  village  described 
in  section  3(c)  of  the  Alaska  Native 
Claims  Settlement  Act  (43  U.S.C. 
1602(c))  or  established  pursuant  to  such 
Act  (43  U.S.C.  1601  et  seq.).  that  is 
recognized  as  eligible  for  special 


programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians. 


(m)  Mi ffvnt  family  means,  for 
purposes  of  Head  Start  eligibility,  a 
family  with  children  under  the  age  of 
compulsory  school  attendance  who 
changed  their  residence  by  moving  from 
one  geographic  location  to  another, 
either  intrastate  or  interstate,  within  the 
preceding  two  years  for  the  purpose  of 
engaging  in  agricultural  work  that 
involves  the  production  and  harvesting 
of  tree  and  field  crops  and  whose  family 
income  comes  primarily  from  this 
activity. 
***** 

3.  Section  1305.3  is  amended  by 
revising  paragraph  (a),  redesignating 
current  paragraphs  (b)  through  (f)  as 
paragraphs  (c)  through  (g),  and  adding  a 
new  paragraph  (b)  to  read  as  follows: 

i  1305.3    Datofmlning  community 
•trangttis  and  needs. 

(a)  Each  Early  Head  Start  grantee  and 
Head  Start  grantee  must  identify  its 
profKjsed  service  area  in  its  Head  Start 
grant  application  and  define  it  by 
county  or  sub-county  area,  such  as  a 
mimicipality,  town  or  census  tract  or  a 
federally-recognized  Indian  reservation. 
With  regard  to  Indian  Tribes,  the  service 
area  may  include  areas  designated  as 
near-reservation  by  the  Bureau  of  Indian 
Affairs  (BIA)  or,  in  the  absence  of  such 

a  designation,  a  Tribe  may  propose  to 
define  its  service  area  to  include  nearby 
areas  where  Indian  children  and 
families  native  to  the  reservation  reside, 
provided  that  the  service  area  is 
approved  by  the  Tribe's  governing 
coimcil.  Where  the  service  area  of  a 
Tribe  includes  a  non-reservation  area, 
and  that  area  is  also  served  by  another 
Head  Start  grantee,  the  Tribe  will  be 
authorized  to  serve  children  from 
families  native  to  the  reservation 
residing  in  the  non-reservation  area  as 
well  as  children  from  families  residing 
on  the  reservation. 

(b)  The  grantee's  service  area  must  be 
approved,  in  writing,  by  the  responsible 
HHS  official  in  order  to  assure  that  the 
service  area  is  of  reasonable  size  and, 
except  in  situations  where  a  near- 
reservation  designation  or  other 
expanded  service  area  has  been 
approved  for  a  Tribe,  does  not  overlap 
with  that  of  other  Head  Start  grantees. 

4.  Section  1305.4  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  and  revising  paragraph  (b)  to  read  as 
follows: 


UMI 
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$1306.4    Age  of  children  and  family 
Incoma  eligibility. 

(a)  *  *  *  Examples  of  such 
exceptions  are  programs  serving 
children  of  migrant  families  and  Early 
Head  Start  programs. 

(b)(1)  At  least  90  percent  of  the 
children  who  are  enrolled  in  each  Head 
Start  program  must  be  from  low-income 
families. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  up  to  ten  percent 
of  the  children  who  are  enrolled  may  be 
children  from  families  that  exceed  the 
low-income  guidelines  but  who  meet 
the  criteria  that  the  program  has 
established  for  selecting  such  children 
and  who  would  benefit  from  Head  Start 
services. 

(3)  A  Head  Start  program  operated  by 
an  Indian  Tribe  may  enroll  more  than 
ten  percent  of  its  children  from  families 
whose  incomes  exceed  the  low-income 
guidelines  when  the  following 
conditions  are  met: 

(i)  All  children  from  Indian  and  non- 
Indian  families  living  on  the  reservation 
that  meet  the  low-income  guidelines 
who  wish  to  be  enrolled  in  Head  Start 
are  served  by  the  program: 

(ii)  All  children  from  income-eligible 
Indian  families  native  to  the  reservation 
living  in  non-reservation  areas, 
approved  as  part  of  the  Tribe's  service 
area,  who  wish  to  be  enrolled  in  Head 
Start  are  served  by  the  program.  In  those 
instances  in  which  the  non-reservation 
area  is  not  served  by  another  Head  Start 
program,  the  Tribe  must  serve  all  of  the 
income-ehgible  Indian  and  non-Indian 
children  whose  families  wish  to  enroll 
them  in  Head  Start  prior  to  serving  over- 
income  children. 

(iii)  The  Tribe  has  the  resources 
within  its  Head  Start  grant  or  from  other 
non-Federal  sources  to  enroll  children 
from  families  whose  incomes  exceed  the 
low-income  guidelines  without  using 
additional  funds  from  HHS  intended  to 
expand  Head  Start  services;  and 

(iv)  At  least  51  percent  of  the  children 
to  be  served  by  the  program  are  from 
families  that  meet  the  income-eligibility 
guidelines. 

(4)  Programs  which  meet  the 
conditions  of  paragraph  (b)(3)  of  this 
section  must  annually  set  criteria  that 
are  approved  by  the  Policy  Council  and 
the  Tribal  Council  for  selecting  over- 
income  children  who  would  benefit 
fix)m  such  a  program. 

*        •        *        •        • 

5.  Section  1305.6  is  amended  by 
revising  paragraph  (b)  and  the  last 
sentence  of  paragraph  (c)  to  read  as 
follows: 

$  1305.6    Selection  process. 


(b)  In  selecting  the  children  and 
families  to  be  served,  the  Head  Start 
program  must  consider  the  income  of 
eligible  families,  the  age  of  the  child,  the 
availability  of  kindergarten  or  first  grade 
to  the  child,  and  the  extent  to  which  a 
child  or  family  meets  the  criteria  that 
each  program  is  required  to  establish  in 
§  1305.3(c)(6).  Migrant  programs  must 
also  give  priority  to  children  from 
families  whose  pursuit  of  agricultural 
work  required  them  to  relocate  most 
frequently  within  the  previous  two-year 
period. 

(c)  •  *  *  An  exception  to  this 
requirement  will  be  granted  only  if  the 
responsible  HHS  official  determines, 
based  on  such  supporting  evidence  he 
or  she  may  require,  that  the  grantee 
made  a  reasonable  effort  to  comply  with 
this  requirement  but  was  unable  to  do 
so  because  there  was  an  insufficient 
number  of  children  with  disabilities  in 
the  recruitment  area  who  wished  to 
attend  the  program  and  for  whom  the 
program  was  an  appropriate  placement 
based  on  their  Individual  Education 
Plans  (lEP)  or  Individualized  Family 
Service  Plans  (IFSP),  with  services 
provided  directly  by  Head  Start  or  Early 
Head  Start  in  conjunction  with  other 
providers. 

•        •    I    *        •        • 

6.  Section  1305.7  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1305.7    Enrollment  and  re-enroilment 

***** 

(c)  If  a  child  has  been  found  income 
eligible  and  is  participating  in  a  Head 
Start  program,  he  or  she  remains  income 
eligible  through  that  enrollment  year 
and  the  immediately  succeeding 
enrollment  year.  Children  who  are 
enrolled  in  a  program  receiving  funds 
under  the  authority  of  sediion  645A  of 
the  Head  Start  Act  (programs  for 
families  with  infants  and  toddlers,  or 
Early  Heed  Start)  remain  income  eligible 
while  they  are  participating  in  the 
program.  When  a  child  moves  from  a 
program  serving  infants  and  toddlers  to 
a  Head  Start  program  serving  children 
age  three  and  older,  the  family  income 
must  be  reverified.  If  one  agency 
operates  both  an  Early  Head  Start  and  a 
Head  Start  program,  and  the  parents 
wish  to  enroll  their  child  who  has  been 
enrolled  in  the  agency's  Early  Head 
Start  program,  the  agency  must  ensure, 
whenever  possible,  that  the  child 
receives  Head  Start  services  until 
enrolled  in  school. 
[FR  Dcx;.  98-6710  Filed  3-13-98;  8:45  am) 

BILUNG  CODE  4184-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  21, 24, 26, 27. 90  and 

95  I 

[WT  Docket  No.  97-B2,  ET  Docket  No.  94- 
32;  FCC  97-413] 

Competltiva  Bidding  Proceeding 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  docimient  corrects 
portions  of  the  Commission's  rules  that 
were  published  in  the  Federal  Register 
of  January  15. 1998  (63  FR  2315). 
EFFECTIVE  DATE:  March  16. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Roland  or  Mark  Bollinger,  Auctions  and 
Industry  Analysis  Division.  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  dociunent  adopting  uniform 
competitive  bidding  rules  for  all  futiue 
auctions  in  the  Federal  Register  of 
January  15. 1998  (63  FR  2315).  This 
dociunent  makes  minor  corrections  to 
the  text  of  and  final  rules  adopted  in  the 
Third  Report  and  Order,  Amendment  of 
Part  1  of  the  Commission's  Rules — 
Competitive  Bidding  Procedures. 
Allocation  of  Spectrum  Below  5  GHz 
Transferred  from  Federal  Government 
Use,  4660-4685  MHz,  as  they  appeared 
in  the  Federal  Register  of  January  15, 
1998. 

1.  On  page  2320,  in  the  first  column, 
the  next  to  the  last  sentence  of 
paragraph  32  is  revised  to  include  an 
omitted  wold  to  read  as  follows: 

Once  a  small  business  definition  is 
adopted  for  a  particular  service,  eligible 
businesses  will  benefit  if  they  are  able  to 
refer  to  a  schedule  in  our  Part  1  rules  to 
determine  the  level  of  bidding  credit 
available  to  them. 

2.  Chi  Page  2328,  in  the  second 
column,  the  text  following  the  example 
in  paragraph  77  is  corrected  to  conform 
to  §  1.2110(f)(4)  to  read  as  follows: 

As  we  proposed  in  the  Notice,  the  late  fees 
we  adopt  will  accrue  on  the  next  business 
day  following  the  p>ayment  due  date.  We 
emphasize  that  at  the  close  of  non- 
delinquency  or  grace  period,  a  licensee  must 
submit  the  required  late  fee(s),  all  interest 
accrued  during  the  non-delinquency  period, 
and  the  appropriate  scheduled  payment  with 
the  first  payment  made  following  the 
conclusion  of  the  non-delinquency  period  or 
grace  period.  Payments  made  at  the  close  of 
any  grace  period  will  first  be  applied  to 
satisfy  any  lender  advances  as  required  under 
each  licensee's  "Note  and  Security 
Agreement."  Afterwards,  payments  will  be 
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applied  in  the  following  order,  late  charges, 
interest  charges,  principal  payments.  As  part 
of  our  spectrum  management  responsibilities, 
we  wish  to  ensure  that  spectrum  is  put  to  use 
as  soon  as  possible.  We  also  believe  that 
licensees  should  be  working  to  obtain  the 
funds  necessary  to  meet  their  payment 
obligations  before  they  are  due  and, 
accordingly,  that  the  non-delinquency  and 
grace  periods  we  adopt  should  be  used  only 
in  extraordinary  circumstances.  Thus,  as  we 
emphasized  in  the  Notice,  a  licensee  who 
foils  to  make  payment  within  180  days 
sufficient  to  pay  the  late  fees,  interest,  and 
principal,  will  be  deemed  to  have  felled  to 
make  mil  payment  on  its  obligation  and  will 
be  subject  to  license  cancellation  pursuant  to 
§  1.2104(g)(2)  of  the  Commission's  rules. 

3.  On  page  2330.  in  the  third  column, 
the  last  sentence  of  paragraph  88  is 
corrected  to  conform  to  §1.2110{f)(4)(iv) 
to  read  as  follows: 

Accordingly,  upon  defeult  on  an 
installment  payment,  a  license  will 
automatically  cancel  without  further  action 
by  the  Commission  and  the  Conunission  will 
initiate  debt  collection  procedures  against  the 
licensee  and  accountable  affiliates. 

4.  On  page  2343,  in  the  first  column, 
§  1.2107(c)  of  the  Ck>mmission's  rules  is 
corrected  by  adding  a  cross  reference  to 
§  1.2112  of  the  Commission's  rules  to 
read  as  follows: 

$1.2107    Submission  of  doiMi.  payment  and 
filing  of  long-form  applications. 

*  «        *        *        * 

(c)  A  high  bidder  that  meets  its  down 
payment  obligations  in  a  timely  manner 
must,  within  ten  (10)  business  days  after 
being  notified  that  it  is  a  high  bidder,  submit 
an  additional  application  [we  "long-form 
application")  pursuant  to  the  rules  governing 
the  service  in  which  the  applicant  is  the  high 
bidder.  Notwithstanding  any  other  provision 
in  title  47  of  the  Code  of  Federal  Regulations 
to  the  contrary,  high  bidders  need  not  submit 
an  additional  application  filing  fee  with  their 
long-form  applications.  Specific  procedures 
for  filing  applications  will  be  set  out  by 
Public  Notice.  Ownership  disclosure 
requirements  are  set  forth  in  §  1.2112. 
Beginning  January  1, 1999,  all  long-form 
applications  must  be  filed  electronically.  An 
applicant  that  foils  to  submit  the  required 
long-form  application  under  this  paragraph 
and  foils  to  establish  good  cause  for  any  late- 
filed  submission,  shall  be  deemed  to  have 
defoulted  and  will  be  subject  to  the  payments 
set  forth  in  §1.2104. 

5.  On  page  2345,  in  the  third  column, 
§  1.2110(f)(2)  of  the  Commissions  rules 
is  corrected  by  adding  additional 
language  to  conform  to  the  text  of  the 
Third  Report  and  Order  to  read  as 
follows; 

§1.2110    Designated  entities. 

*  •        •        •        • 

(f) 

*  *        *        *        « 

(2)  Within  ten  (10)  days  of  the  conditional 
grant  of  the  license  application  of  a  winning 


bidder  eligible  for  installment  payments,  the 
licensee  shall  pay  another  ten  (10)  percent  of 
the  high  bid,  thereby  commencing  the 
eligible  licensee's  installment  payment  plan. 
If  a  winning  bidder  eligible  for  installment 
payments  fails  to  submit  this  additional  ten 
(10)  percent  of  its  high  bid  by  the  applicable 
deadline  as  specified  by  the  Commission,  it 
will  be  allowed  to  make  payment  within  ten 
(10)  business  days  after  the  payment 
deadline,  provided  that  it  also  pays  a  late  fee 
equal  to  five  percent  of  the  amount  due. 
When  a  winning  bidder  eligible  for 
installment  payments  foils  to  submit  this 
additional  ten  (10)  percent  of  its  winning  bid, 
plus  the  late  fee,  by  the  late  payment 
deadline,  it  is  considered  to  be  in  defoult  on 
its  license(s)  and  subject  to  the  applicable 
defoult  payments.  Licenses  will  be  awarded 
upon  the  hill  and  timely  payment  of  second 
down  payments  and  any  applicable  late  fees. 
•         •         •         *         • 

6.  On  Page  2349,  in  the  second 
column,  p^graph  (c)  of  §  24.712  is 
correctly  designated  as  paragraph  (b) 
and  instruction  paragraph  22  is 
corrected  to  read  as  follows: 

22.  Section  24.712  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

7.  On  page  2349,  in  the  third  column, 
instruction  paragraph  32  is  corrected  to 
read  as  follows: 

32.  Section  95.816  is  amended  by 
redesignating  paragraph  (e)(2)  as  paragraph 
(d)(5)  and  by  revising  paragraphs  (cK6)  and 
(e)  to  read  as  follows: 
Federal  Communications  Commission. 
Shirley  S.  Suggs, 
Chief,  Publications  Branch. 
|FR  Doc.  98-6653  Filed  3-13-98;  8:45  am] 
BILUNQ  CODE  e712-ei-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  191, 192,  and  195 

[Docket  No.  RSPA«7-2096;  AmdL  191-12; 
192-81;  195-69] 

RIN  2137-AC99 

Pipeline  Safety:  Regulations 
Implementing  Memorandum  of 
Understanding  Wtth  the  Department  of 
the  interior 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Confirmation  of  effective  date  of 
direct  final  rule. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule  that 
excluded  from  DOT  safety  regulations 
producer-operated  gas  and  hazardous 
liquid  pipelines  located  on  the  Outer 
Continental  Shelf  (OCS)  upstream  from 


where  operating  responsibility  transfers 
to  a  transporting  operator.  Also,  in 
response  to  comments  from  interested 
persons,  RSPA  has  clarified  the 
applicabihty  of  the  direct  final  rule. 
DATES:  The  effective  date  of  the  direct 
final  rule  published  November  19, 1997, 
at  62  FR  61692  is  confirmed  to  be  March 
19, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  L.E. 
Herrick  at  (202)  366-5523,  or  at 
leherrickdrspa.dot.gov. 
SUPPI.3MENTARY  INFORMATION:  With  the 
signing  on  December  10, 1996,  of  a 
memorandum  of  understanding  (MOU), 
the  Department  of  the  Interior  (DOI)  and 
DOT  agreed  to  a  new  division  of  their 
respective  safety  regulatory 
responsibilities  over  offshore  pipelines 
on  the  OCS  (62  FR  7037;  February  14, 
1997).  Under  the  MOU,  DOT  will 
establish  and  enforce  design, 
construction,  operation,  and 
maintenance  regulations  and  investigate 
certain  accidents  for  all  pipelines 
located  dovimstream  of  the  point  at 
which  operating  responsibility  for  the 
pipelines  transfers  from  a  producing 
operator  to  a  transporting  operator.  DOI 
will  regulate  those  producer-operated 
OCS  pipelines  located  upstream  of  this 
point.  The  MOU  also  provides  that 
individual  operators  of  production  and 
transportation  facilities  may  define  the 
boundaries  of  their  respective  facilities. 

RSPA  published  a  direct  final  rtile 
amending  the  DOT  pipeline  safety 
regulations  in  49  CFR  parts  191, 192, 
and  195  consistent  with  the  MOU  (62 
FR  61692;  November  19, 1997).  The 
direct  final  rule  excluded  from  these 
DOT  regulations  OCS  pipelines 
upstream  from  the  point  where 
operating  responsibiUty  transfers  from  a 
producing  operator  to  a  transp<Mting 
operator.  Also,  operators  were  required 
to  durably  mark  the  specific  points  at 
which  operating  responsibility  transfers 
or,  if  it  is  not  practicable  to  durably 
mark  a  transfer  point,  to  depict  the 
transfer  point  on  a  schematic 
maintained  near  the  transfer  point. 

The  procedures  governing  issuance  of 
direct  final  rules  are  in  49  CFR  190.339. 
These  procedures  provide  for  public 
notice  and  opportunity  for  comment 
subsequent  to  publication  of  a  direct 
final  rule.  They  also  provide  that  unless 
an  adverse  comment  or  notice  of  intent 
to  file  an  adverse  comment  is  received 
within  a  specified  comment  period,  the 
Administrator  will  issue  a  confirmation 
document  advising  the  public  that  the 
direct  final  rule  will  either  become 
effective  on  the  date  stated  in  the  direct 
final  rule  or  at  least  30  days  after  the 
publication  date  of  the  confirmation.  If 
an  adverse  comment  or  notice  of  intent 
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to  file  an  adverse  comment  is  received, 
RSPA  will  issue  a  timely  notice  in  the 
Federal  Register  to  conHnn  that  fact  and 
withdraw  the  direct  final  rule  in  whole 
or  in  part.  According  to  the  procedures, 
an  adverse  comment  is  one  that  explains 
why  the  rule  would  be  inappropriate, 
including  a  challenge  to  the  rule's 
underlying  premise  or  approach,  or 
would  be  ineffective  or  unacceptable 
without  a  change.  Comments  that  are 
frivolous  or  insubstantial  are  not 
adverse.  A  comment  recommending  a 
rule  change  in  addition  to  the  rule  is  not 
an  adverse  comment,  unless  the 
commenter  states  why  the  rule  would  be 
ineniactive  without  the  additional 
change. 

As  discussed  below,  we  received  six 
comments  on  the  direct  final  rule.  We 
do  not  consider  any  of  the  comments  to 
be  adverse  comments  under  the  direct 
final  rule  procedures.  Consequently,  we 
are  publishing  this  document  to  confirm 
the  effective  date  announced  in  the 
direct  final  rule. 

The  Chevron  Pipe  Line  Company  and 
the  American  Petroleum  Institute 
commended  the  action.  However,  the 
other  four  commenters,  though 
supportive  of  the  direct  final  rule  in 
concept,  expressed  concerns  about 
application  of  the  new  rules. 

The  Southern  Natural  Gas  Company 
and  its  affiliate.  Sea  Robin  Pipeline 
Company  (hereafter  collectively 
"SONAT"),  noted  that  new  rules 
intended  to  exclude  certain  producer- 
operated  OCS  pipelines  from  DOT 
regulations  would  conflict  with  existing 
rules  that  already  exclude  certain 
offshore  pipelines.  Because  the  direct 
final  rule  did  not  alter  these  easting 
rules,  SONAT  recommended  changes  to 
them  to  remove  the  conflict.  For 
example,  SONAT  suggested  we  revise 
49  CFR  192.1(b)(1),  which  excludes 
from  DOT  regulations  offshore  gas 
pipelines  located  upstream  from  certain 
production  facilities,  to  apply  only 
shoreward  of  the  OCS. 

In  its  comments,  SONAT  did  not 
describe  the  conflict  it  perceived,  and 
we  believe  that  none  exists.  The  new 
OCS  exclusionary  rules  are  fully 
compatible  with  the  existing  offshore 
exclusionary  rules.  Each  exclusion 
applies  independently.  So,  if  a 
producer-operated  OCS  pipeline  is 
excluded  from  DOT  regulation  by  a  new 
OCS  exclusionary  rule,  that  exclusion  is 
not  negated  if  the  pipeline  is  not  also 
excluded  by  an  existing  offshore 
exclusionary  rule.  Further,  the  existing 
offshore  exclusionary  rules  are  needed 
to  maintain  the  jurisdictional  limits  of 
DOT  regulations  over  those  producer- 
operated  offshore  pipelines  not  covered 
by  the  MOU  and  the  direct  final  rule. 


In  addition,  SONAT  suggested  we 
revise  the  new  OCS  exclusionary  rules, 
each  of  which  was  inserted  in  a  list  of 
other  exclusions,  to  be  "grammatically 
harmonious"  with  the  list.  SONAT 
recommended  word  changes  to  make 
the  new  entries  responsive  to  the 
introductory  clause  of  the  list.  Although 
we  appreciate  the  need  for  these 
suggested  changes,  they  are  editorial  in 
nature  and  not  essential  to  make  the 
direct  final  rule  effective  or 
substantively  valid.  We  will  make  the 
necessary  editorial  changes  in  a  future 
rulemaking  action. 

Finally.  SONAT  pointed  out  that  the 
new  rules  on  identifying  transfer  points 
did  not  provide  a  compliance  deadline 
for  installing  durable  markers.  The 
preamble  of  the  direct  final  rule 
mentioned  that  operators  would  have  60 
days  after  the  rules  become  final  to 
durably  mark  transfer  point#  SONAT 
suggested  we  revise  the  rules  so  the 
deadline  for  marking  transfer  points  not 
identifiaUe  by  durable  marking — 
September  15, 1998 — applies  to  marking 
all  identified  transfer  points.  This  single 
deadline,  SONAT  said,  would  eliminate 
confusion,  simplify  the  rules,  and 
provide  enough  time  for  consultation 
and  proper  marking.  We  agree  that  the 
rules  text  is  somewhat  at  variance  with 
the  preamble,  but  not  in  a  way  that 
increases  the  burden  on  operators.  In 
the  absence  of  a  specific  deadline  for 
installing  durable  markers,  we  construe 
the  new  rules  on  identifying  transfer 
points  to  require  that  all  identified 
points  be  marked,  either  durably  or 
schematically,  by  September  15, 1998. 

The  Ortshore  Operators  Committee, 
representing  87  companies,  and  the 
Chevron  U.S.A.  Production  Company 
commented  on  a  situation  not  covered 
by  the  MOU  or  the  direct  final  rule: 
namely,  producer-operated  pipelines 
that  run  from  the  OCS  to  state  territory 
with  no  transfer  of  operating 
responsibility.  There  is  no  question  the 
state  portion  of  these  producer-operated 
pipelines  comes  under  DOT  regulations. 
But  these  commenters  thought  the  direct 
final  rule  was  unclear  whether  DOT  or 
DOI  regulations  cover  the  OCS  portion. 
The  commenters  asked  that  we  revise 
the  direct  final  rule  to  clarify  that  DOT 
regulations  cover  the  OCS  portion  of  the 
producer-operated  pipelines  so  that 
DOT  regulations  apply  to  the  entire 
pipeline. 

The  direct  final  rule  applies  only  to 
OCS  pipelines  on  which  there  is  a 
transfer  of  operating  responsibility  from 
a  producing  operator  to  a  transporting 
operator.  So  producer-operated  OCS 
pipelines  regulated  by  DOT  on  which 
there  is  no  transfer  of  operating 
responsibility  will  remain  under  DOT 


regulations  and  may  also  be  subject  to 
DOI  regulations.  But  DOI  has  indicated 
it  is  modifying  its  MOU  implementation 
rule  to  address  the  potential  dual 
regulation  of  pipelines  extending 
downstream  (shoreward)  of  production 
facihties  on  die  OCS.  Also,  the 
commitment  of  E)OT  and  DOI  to  develop 
more  compatible  regulations  should 
serve  to  mitigate  regulatory  problems 
that  arise  when  OCS  pipelines  cross  the 
jurisdictional  boundary  between  the  two 
agencies.  Therefore,  although  the 
commenters'  suggestions  are  beyond  the 
scope  of  the  direct  final  rule  and  are  not 
necessary  to  make  the  rule  effectual,  in 
view  of  the  cooperative  efforts  of  the 
two  agencies,  we  believe  the  difficulties 
the  commenters  foresaw  will  be 
minimal. 

Only  the  Administrator  of  RSPA  has 
been  delegated  authority  to  issue  final 
rules  on  pipeline  safety.  The  direct  final 
rule  on  OCS  pipelines  was  issued  by  the 
Associate  Administrator  for  Pipeline 
Safety.  My  signature  below  affirms  that 
I  subscribe  to  that  action  and  to  the 
direct  final  rule. 

Issued  in  Washington,  D.C.  on  March  10, 
1998. 

Keiley  S.  Coyoer, 
Acting  Administrator. 
[FR  Doc.  98-6629  Filed  3-13-98;  8:45  ami 

BILUNQ  CODE  4»IO-aO-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  671 

Poclwt  No.  NHTSA-08-3387] 

RIN2127-AF96 

Federal  Motor  Vehicle  Safety 
Standards;  Stability  and  Control  of 
Medium  and  Heavy  Vehicles  During 
Bra  icing 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Final  rule;  petitions  for 
reconsideration. 

SUMMARY:  This  document  responds  to 
petitions  for  reconsideration  of  final 
rules  that  amended  Standard  No.  105, 
Hydraulic  Brake  Systems,  to  require 
medium  and  heavy  vehicles  to  be 
equipped  with  an  antilock  brake  system 
(ABS).  In  response  to  the  petitions,  this 
document  permits  hydraulically-braked 
vehicles  with  a  gross  vehicle  weight 
rating  (GVWR)  greater  than  10,000 
pounds  but  less  than  19,501  poimds  to 
be  equipped  with  a  single  wheel  speed 
sensor  in  the  driveline  to  control  wheel 
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slip  at  the  drive  axle  and  permits  rear 
tag  axles  to  lock  up.  Additionally,  this 
document  allows  motor  homes  with  a 
GVWR  of  22,500  pounds  or  less  to  use 
a  single  rear  drive  axle  wheel  speed 
sensor  if  they  are  manufactured  before 
March  1,  2001,  after  which  date  new 
motor  homes  must  meet  the  same  ABS 
requirements  as  other  hydraidically- 
braked  trucks  and  buses. 
DATES:  Effective  Dates:  The  amendments 
to  49  CFR  571.105  are  effective  March 
1, 1999.  Petitions  for  Reconsideration: 
Any  petition  for  reconsideration  of  this 
rule  must  be  received  by  NHTSA  no 
later  than  April  30, 1998. 
ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  above 
referenced  docket  numbers  and  should 
be  submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Samuel  Daniel,  Jr.,  Office  of  Crash 
Avoidance  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
D.C.  20590;  Telephone  (202)  366-4921, 
Fax  (202) 366-4329. 
SUPPt-EMENTARY  INFORMATION: 
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A.  Control  of  Rear  Wheel  Slip 
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Rear  Tag  Axles 

C.  ABS  Malfunction  Lamp  Activation 
Protocol 

I.  Background 

Section  4012  of  the  Motor  Carrier  Act 
of  1991 '  directed  the  Secretary  of 
Transportation  to  initiate  rulemaking 
concerning  methods  for  improving  the 
braking  performance  of  new  commercial 
motor  vehicles,  including  trucks, 
tractors,  trailers,  and  dollies.  Congress 
specifically  directed  that  such  a 
rulemaking  examine  antilock  systems, 
means  of  improving  brake  compatibihty, 
and  methods  of  ensuring  eRiectiveness 
of  brake  timing.  The  Act  required  that 
the  rulemaking  be  consistent  with  the 
Motor  Carrier  Safety  Act  of  1984  (49 
U.S.C.  31136)  and  be  carried  out 
pursuant  to,  and  in  accordance  with  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966.2 


On  March  10,  1995,  NHTSA  issued 
final  rules  requiring  medium  and  heavy 
vehicles  ^  to  be  equipped  with  an 
antilock  brake  system  (ABS)  to  improve 
their  directional  stability  and  control 
during  braking.  (60  FR  13216,  60  PR 
13297)  These  final  rules  also  reinstated 
stopping  distance  requirements  for  air- 
braked  heavy  vehicles  and  established 
stopping  distance  requirements  for 
hydraulically-braked  heavy  vehicles.  In 
addition  to  the  ABS  requirement,  the 
March  1995  final  rule  specified 
requirements  about  the  electrical 
powering  of  trailer  ABS  and  ABS 
malfunction  indicators,  hi  response  to 
petitions  for  reconsideration  of  these 
requirements,  NHTSA  published  a  final 
rule  that  affirmed  its  decision  to  require 
these  features.  (60  FR  63965,  December 
13.  1995). 

n.  Petitions  for  Reconsideration  of  the 
December  1995  Final  Rule 

NHTSA  received  petitions  for 
reconsideration  of  the  December  1995 
amendments  to  the  final  rule  fi^m  the 
American  Trucking  Associations  (ATA), 
which  represents  trucking  fleets,  the 
National  Private  Truck  Council  (NPTC), 
which  represents  private  trucking  fleets, 
the  Truck  Manufacturers  Association 
(TMA)  •♦,  which  represents  truck 
manufacturers,  the  Truck  Trailer 
Manufacturers  Association  (TTMA), 
which  represents  trailer  manufacturers, 
the  Heavy  Duty  Brake  Manufacturers 
Council  (HDBMC) ',  which  represents 
heavy  duty  brake  component 
manufacturers,  Midland-Grau,  Kelsey- 
Hayes,  Rockwell  WABCO,  Vehicle 
Enhancement  Systems  (VES), 
AlliedSignal,  General  Motors  (GM), 
Ford,  and  the  Recreational  Vehicle 
Industry  Association  (RVIA). 

Most  of  the  petitions  focused  on 
issues  associated  with  Standard  No. 
121's  requirements  on  the  electrical 
powering  of  trailer  ABS  and  the  in-cab 
display  of  trailer  ABS  malfunctions. 
Those  issues  were  addressed  in  a  final 
rule  published  on  February  15, 1996. 
(61  FR  5949) 

Petitions  submitted  by  Ford,  GM, 
Kelsey-Hayes,  and  RVIA  addressed 
issues  associated  with  Standard  No. 
105,  including  the  control  of  rear  wheel 
slip,  the  application  of  ABS  to  non- 
powered  rear  tag  axles,  and  the  ABS 


■  The  Motor  Carrier  Act  is  part  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  (ISTEA)  of 
1991.  Pub.  L.  102-240. 

3  Now  codified  as  49  U.S.C  30101  et  seq.  (Safety 
Act) 


-'The  document  uses  the  term  heavy  vehicles  to 
refer  to  medium  and  heavy  vehicles. 

*TMA  member  companies  include  Ford. 
Freightliner.  General  Motors,  Mack  Trucks.  Navistar 
International,  PACCAR,  and  Volvo  GM  Heavy 
Truck. 

'  HDBMC  member  companies  include  Abex. 
AlliedSignal,  Eaton,  Midland-Grau.  Ferodo 
America.  Haldex,  Lucas,  MCM  Brakes,  Motion 
Control/Carlisle.  Rockwell,  Rockwell  WABCO,  and 
Spicer/Dana, 


malfunction  lamp  protocol.  The 
February  1996  final  rule  stated  that  it 
was  deferring  a  response  to  these 
petitions  because  they  addressed  issues 
associated  with  Standard  No.  105. 
Today's  notice  addresses  the  concerns 
raised  by  those  petitioners. 

m.  NHTSA's  RespoBM  to  Petitions  for 
Reconsideration  Related  to  Standard 
No.  105 

A.  Control  of  Rear  Wheel  Slip 

In  the  March  1995  final  rule,  NHTSA 
required  that  each  hydraulically-braked 
vehicle  with  a  GVWR  greater  than 
10,000  pounds  be  "equipped  with  an 
antilock  brake  system  that  directly 
controls  the  wheels  of  at  least  one  front 
axle  and  the  wheels  of  at  least  one  rear 
axle  of  the  vehicle." 

In  the  December  1995  final  rule  that 
responded  to  petitions  for 
reconsideration  from  Chrysler,  Kelsey- 
Hayes,  and  the  American  Automobile 
Manufacturers  Association  (AAMA). 
NHTSA  amended  Section  S5.5.1  by 
adding  the  following  provision:  "On 
each  vehicle  with  a  GVWR  greater  than 
10,000  pounds  but  not  greater  than 
12,000  pounds,  the  antilock  brake 
system  may  also  directly  control  the 
wheels  of  the  drive  axle  by  means  of  a 
single  sensor  in  the  driveline."  Chrysler 
stated  that  all  its  pickup  trucks  in  the 
10,000-12,000  pound  GVWR  class  had 
successfully  used  the  driveline  wheel 
speed  sensor  arrangement. 
Notwithstanding  NHTSA's  decision  to 
allow  this  sensing  arrangement  on 
hydraulically-braked  trucks  up  to 
12,000  pounds,  the  agency  emphasized 
that  such  an  arrangement  would  not  be 
appropriate  for  heavier  air-braked 
trucks,  because  greater  braking 
efficiency  is  typically  required  at  the 
rear  wheels  of  such  air-braked  vehicles 
than  on  medium  vehicles.  This  is 
because  air-braked  vehicles  typically  are 
heavier  and  have  greater  load  carrying 
capacity. 

In  response  to  the  December  1995 
final  rule,  GM,  Ford,  and  Kelsey-Hayes 
asked  NHTSA  to  revise  section  S5.5.1  of 
Standard  No.  105.  Ford  first  requested 
that  the  12,000-pound  limit  allowing 
driveline  wheel  speed  sensors  be  raised 
to  17,500  pounds  and  then  to  20,500 
pounds.  Kelsey-Hayes  requested  a 
17,500-pound  limit  for  drivehne 
sensors.  GM  requested  a  16,500-pound 
limit;  that  company  also  cited  the  April 
1995  AAMA  petition  for  reconsideration 
requesting  that  the  agency  either  exempt 
all  hydraulically-braked  vehicles  from 
the  requirement  for  two  independent 
rear  wheel  sensors,  or  exempt  all 
hydraulically-braked  vehicles  under 
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16,500  pounds  GVWR  from  the  ABS 
mandate. 

Each  petitioner  stated  that  the  12,000- 
pound  limit  for  allowing  dri valine 
sensors  was  not  high  enough  to  include 
their  medium  trucks  that  have  the  same 
type  of  driveline  sensor  as  Chrysler's 
sensor.  Ford  stated  that  its  F-Series 
chassis,  including  the  F-350,  the  E-350, 
and  the  E-Super  duty  vehicles  have 
GVWRs  up  to  11.000,  12,500,  and 
14,050  pounds,  respectively.  GM  stated 
that  its  CMC  Sierra  3500  HD  chassis  cab 
and  the  Chevrolet  3500  HD  chassis  cab 
can  be  configured  to  GVWRs  up  to 
15,000  pounds,  while  its  P-30  forward 
control  chassis  will  soon  be  available  up 
to  16,500  pounds  GVWR.  Kelsey-Hayes 
stated  that  it  has  supplied  a  single 
driveline  sensor  to  GM  since  1992  for 
use  on  trucks  with  GVWRs  up  to  17,500 
pounds. 

In  June  1996,  GM  and  Ford* 
supplemented  their  January  1996 
petitions  for  reconsideration,  with 
additional  information  about  driveline 
sensors.  They  asked  that  the  upper 
GVWR  limit  be  eliminated  completely 
and  that  all  ABS-equipped 
hydraulically-braked  vehicles, 
regardless  of  GVWR,  be  allowed  to  have 
a  single  sensor  in  the  driveline  to 
control  wheel  slip  at  both  rear  wheels. 
In  support  of  their  position.  GM  and 
Ford  tested  a  light  duty  truck  that  was 
configured  and  equipped  to  have  a 
20.500  pound  GVWR.  The  truck  was 
fitted  with  a  three-sensor,  three- 
modulator  (3S/3M)  ABS  that  uses  a 
single  driveline  rear  wheel  speed 
sensor.  The  vehicle  was  lightly  loaded 
to  8838  pounds  (the  worst  case 
condition)  and  subjected  to  a  30-mph 
brake-in-a-curve  test  similar  to.  but 
more  stringent  than  Standard  No.  121's 
brake-in-a-curve  test  for  air-braked  truck 
tractors.  The  petitioner's  testing  was 
more  stringent  given  that  it  was 
conducted  on  a  curve  with  a  lower 
radius  of  curvature  (  a  420-foot  radius 
curve  rather  than  a  500-foot  one),  and 
on  a  slippier  road  surface  (a  surface 
with  a  0.39  peak  friction  coefficient 
(PFC)  rather  than  a  0.50  PFC  one).  The 
testing  indicated  that  the  single 
driveline  sensor  provided  an  acceptable 
reading  of  the  individual  rear  wheel 
speeds,  resulting  in  the  vehicle 
remaining  stable  and  within  the  lane 
throughout  the  test. 

NHTSA  agrees  with  the  petitioners 
that  these  test  results  demonstrate  that 
a  3S  ABS  with  a  single  rear  driveline 
sensor  provides  satisfactory  safety 
performance  for  medium  duty 
hydraulically-braked  vehicles.  The 


'Kelsey-Hayes  and  RVIA  have  stated  their 
concurrence  with  this  position. 


agency  has  added  the  term  "rear"  to  the 
sentence  in  S5.5.1  addressing  ABS 
requirements  to  assure  that  a  single 
drive  axle  sensor  is  not  installed  on  a 
front  driveline  axle.  However,  the 
agency  is  not  willing  to  eliminate  the 
GVWR  limit  since  there  are 
hydraulically-braked  trucks  with  a 
GVWR  in  excess  of  26,000  pounds  and 
the  petitioners  provided  no  3S  ABS 
braking  stability  and  control  test  data  to 
support  the  allowance  of  3S  ABS  for 
these  trudcs.  The  petitioners'  test  results 
indicate  that  the  braking  stability  and 
control  of  hydraulically-braked  trucks 
with  relatively  high  GVWRs,  up  to 
20,500  pounds,  is  not  compromised  if  a 
manufacturer  uses  an  ABS  control 
strategy  that  employs  a  single  rear 
driveline  wheel  speed  sensor  in  lieu  of 
a  control  strategy  employing  direct 
control  of  each  individual  rear  wheel. 

Accordingly,  this  rule  permits  3S  ABS 
on  hydraulically-braked  vehicles  up  to 
19,500  pounds  GVWR.  a  breakpoint  in 
the  existing  vehicle  weight  class  system 
used  by  State  vehicle  inspectors  and  the 
trucking  industry  generally.  A  GVWR  of 
19,500  pounds,  the  upper  limit  of  Class 
5,  will  avoid  introducing  a  unique 
breakpoint  for  this  3S  ABS  requirement 
that  differs  from  the  breakpoints  used 
for  other  regulatory  requirements.  The 
19,500-pound  GVWR  limit  chosen  for 
this  requirement  is  also  slightly  less 
than  the  test  weight  of  the  vehicle  used 
in  braking  stability  and  control  tests 
cited  by  the  petitioners. 

By  allowing  3S  ABS  on  hydraulically- 
braked  vehicles  up  to  19,500  pounds 
GVWR.  NHTSA  has  addressed  almost 
all  the  concerns  expressed  by  the 
petitioners.  However,  the  American 
Automobile  Manufacturers  Association 
(AAMA)  provided  additional 
information  in  a  letter  and  videotape 
forwarded  to  the  agency  on  July  29, 
1997.  The  tape  shows  a  motor  home 
with  a  GVWR  of  22,500  pounds 
ballasted  to  26,000  pounds  (the 
breakpoint  for  Class  6  vehicles) 
successfully  completing  braking-in-a- 
curve  testing  similar  to  the  braking 
stability  and  control  testing  required  in 
Standard  No.  121  for  truck  tractors.  This 
testing  was  performed  on  dry  asphalt 
and  wet  jannite  by  Kelsey-Hayes  at  its 
vehicle  development  center.  NHTSA 
staff  followed  this  up  by  attending  a 
supplementary  demonstration  of  motor 
home  stability  and  control  during 
braking  at  General  Motors'  test  track  in 
November  1997. 

The  AAMA  originally  asked  that  these 
test  results  be  used  to  permit  extending 
3S  ABS  to  all  Class  6  hydraulically- 
braked  vehicles  (GVWR  of  up  to  26.000 
pounds).  However,  when  NHTSA  asked 
for  information  about  what  difficulties 


were  posed  by  using  the  generally- 
required  4S  ABS  for  Class  6  vehicles, 
AAMA  responded  that  the  problems 
were  for  motor  homes  only,  not  other 
Class  6  vehicles.  GM  provided 
information  for  its  P-chassis,  which  is 
used  for  9,000  to  10,000  motor  homes 
annually.  The  P-chassis,  which 
currently  uses  a  35  ABS,  can  be  used  to 
manufacture  a  completed  motor  home 
with  a  22,500-pound  GVWR.  GM  will 
modify  this  chassis  to  use  a  4S  ABS 
system,  but  the  modifications  won't  be 
ready  for  production  chassis  for  a  few 
years.  In  the  meantime,  GM  would  have 
to  stop  offering  this  chassis  for  use  by 
the  motor  home  industry.  Since  there 
are  no  substitute  motor  home  chassis  in 
this  GVWR  range  that  offer  4S  ABS. 
these  vehicles  would  in  effect  be 
temporarily  forced  out  of  the  market. 
RVIA  argued  that  this  would  be  an 
unfair  burden,  because  these  motor 
homes  are  produced  in  very  limited 
quantities  (9^00-10,000  per  year)  by 
small  businesses.  RVIA  also  argued  that 
these  vehicles  are  generally  driven  only 
for  vacationing  and  camping. 

In  response  to  these  ai^uments  and 
information,  NHTSA  believes  it  is 
appropriate  to  allow  motor  homes  with 
a  GVWR  greater  than  19,500  pounds  to 
use  a  3S  ABS  system.  To  prevent  the 
economic  hardship  of  forcing  motor 
home  manufacturers  to  discontinue 
production  for  a  few  years  until 
appropriate  4S  ABS  chassis  are 
available,  the  agency  will  allow  3S  ABS 
motor  homes  for  a  limited  period  of 
time.  However,  NHTSA  has  no 
information  indicating  any  difficulties 
for  vehicles  other  than  motor  homes  in 
the  19,500  to  26,000  pound  GVWR 
range  (Class  6  vehicles)  in  meeting  the 
4S  ABS  requirements.  Hence,  all  Class 
6  vehicles  other  than  motor  homes  will 
be  required  to  provide  4S  ABS. 

For  the  purposes  of  this  3S  ABS 
rulemaking,  NHTSA  is  defining  the  term 
"motor  home"  the  same  way  that  term 
has  been  defined  in  Standard  No.  208. 
Thus,  a  "motor  home"  for  purposes  of 
Standard  No.  105  will  mean  "a  motor 
vehicle  with  motive  power  that  is 
designed  to  provide  temporary 
residential  accommodations,  as 
evidenced  by  the  presence  of  at  least 
four  of  the  following  facilities:  cooking; 
refrigeration  or  ice  box;  self-contained 
toilet;  heating  and/or  air  conditioning;  a 
potable  water  supply  system  including 
a  faucet  arid  a  sink;  and  a  separate  110- 
125  volt  electric  power  supply  and/ or 
an  LP  gas  supply." 

NHTSA  believes  it  can  accommodate 
the  needs  of  motor  home  manufacturers 
while  assuring  that  these  vehicles  will 
transition  quickly  to  the  same  braking 
systems  as  other  vehicles  in  their  GVWR 
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range  for  the  following  reasons.  First, 
the  GM  P-chassis,  with  a  GVWR  of 
22,500  pounds,  is  the  largest 
hydraulically-braked  motor  home 
chassis  to  use  a  3S  ABS.  Any  greater 
capacity  motor  home  chassis  would  be 
newly  designed.  NHTSA  believes  it  is 
reasonable  to  require  newly  designed 
Class  6  chassis  to  use  a  4S  ABS  system. 
Second,  the  motor  home  industry  needs 
a  transition  period  to  move  from  3S  ABS 
on  Class  6  vehicles  to  4S  ABS  on  those 
vehicles.  GM,  the  manufacturer  of  the  P- 
chassis,  has  stated  to  NHTSA  that  GM 
will  move  to  install  4S  ABS  on  this 
vehicle  in  the  next  few  years.  Given 
these  circimistances,  NHTSA  will 
permit  motor  homes  with  a  GVWR 
between  19,501  pounds  and  22,500 
pounds  to  use  a  3S  ABS  system  on 
vehicles  manufectured  before  March  1, 
2001.  This  will  give  GM  and  other 
motor  home  chassis  manufacturers  three 
years  to  develop  and  install  4S  ABS, 
thus  minimizing  the  burden  on  both 
vehicle  chassis  and  motor  home 
manufacturers.  All  new  motor  homes 
manufactured  on  or  after  March  1,  2001 
with  a  GVWR  of  more  than  19,500 
pounds  will  be  required  to  provide  the 
4S  ABS  system  required  on  other 
vehicles. 

Since  3S  ABS  will  be  allowed  on 
motor  homes  with  a  GVWR  between 
19,500  pounds  and  22,500  pounds,  it  is 
important  that  the  incomplete  vehicle 
manufacturer  of  a  chassis  equipped  with 
3S  ABS  include  in  the  statement  of 
speci^c  conditions  of  final 
manufacturer  (Part  568.4(a)(7)(ii))  that 
only  if  the  completed  vehicle  is  a  motor 
home,  will  it  conform  to  the  standard. 
Completed  vehicles  in  the  specified 
GVWR  range,  other  than  motor  homes, 
will  not  conform  to  the  standard,  if  the 
incomplete  chassis  is  equipped  with  a 
38  ABS. 

B.  Application  of  ABS  to  Non-Powered, 
Rear  Tag  Axles 

In  its  January  29, 1996  petition,  RVIA 
requested  that  the  ABS  requirement  not 
apply  to  hydraulically-braked  motor 
homes  wiUi  tag  axles  and  GVWRs 
greater  than  10,000  pounds.  Tag  axles 
are  non-liftable,  non-powered  axles  that 
are  fitted,  either  in  front  of  or  behind  the 
rear  axle  of  the  vehicle,  by  the  second- 
stage  vehicle  manufacturer.  Tag  axles 
improve  a  vehicle's  balance  and 
increase  its  carrying  capacity.  RVIA 
stated  that  there  is.  no  way  to  apply 
antilock  capability  to  tag  axles  added  to 
a  vehicle  chassis  by  second-stage 
vehicle  manufacturers,  such  as  RVIA 
members.  RVIA  stated  that  less  than 
3000  vehicles  per  model  year  have  a  tag 
axle.  It  further  stated  that  brake  and  tag 
axle  manufacturers  are  reluctant  to 


design,  develop,  and  test  ABS  systems 
for  such  a  limited  application. 

In  its  June  24,  1996  supplement  to  its 
original  petition,  RVIA  stated  that  it 
would  support  a  requirement  for  ABS 
on  hydraulically-braked  motor  homes, 
provided  that  a  single  driveline  rear 
wheel  speed  sensor  is  permitted  and 
that  the  no-wheel-lockup  requirement 
did  not  apply  to  tag  axles.  With  respect 
to  tag  axles,  RVIA  cited  tests  conducted 
by  GM  and  Kelsey/Hayes  on  a  GM  P- 
30  motor  home  chassis  with  a  GVWR  of 
19,500  pounds.  In  the  tests,  the  vehicle 
was  lightly  loaded  (16,500  pounds),  and 
driven  at  a  speed  of  25  mph  (75  percent 
of  the  vehicle's  maximum  drive-through 
speed)  through  a  500-foot  radius  curve 
on  a  wetted  jennite  surface.  The  vehicle 
was  also  tested  fully  loaded,  on  a  high 
to  low  coefficient  of  fiiction  transition 
test  (asphalt  to  ice).  While  the  vehicle's 
tag  axle  (which  was  not  controlled  by 
ABS)  locked  when  brakes  were  apphed, 
the  vehicle's  ABS  modulated  the  brakes 
and  wheel  speeds  on  the  vehicle's 
powered  drive  axle  and  its  steering  axle. 
The  vehicle  remained  stable  and  under 
control  throughout  both  stops,  despite 
the  fact  that  the  tag  axle's  wheels  were 
locked. 

The  agency  has  received  many 
requests  for  clarification  of  the  ABS 
requirements  for  heavy-duty,  single  imit 
vehicles  with  regard  to  the  number  of 
axles  that  require  ABS  sensors.  For 
heavy-duty  single  unit  vehicles,  the 
standard  requires  ABS  control  on  only 
one  rear  axle,  regardless  of  the  number 
of  rear  axles  and  regardless  of  whether 
the  axles  are  installed  as  a  tag  or  pusher 
axle  by  a  final  stage  manufacturer.  To 
clarify  this,  the  agency  has  added  a 
definition  for  the  term  "tandem  axle," 
which  means  an  arrangement  of  axles, 
drive  or  non-drive,  in  close  proximity  to 
each  other.  Hence,  if  a  manufacturer 
chooses  to  install  ABS  on  the  drive  axle 
of  a  tandem  but  not  on  the  non-drive 
(tag  or  pusher)  axle,  the  wheel  lock 
restrictions  would  still  be  able  to  be  met 
without  ABS  on  the  tag  or  pusher  axle. 
The  current  wheel  lock  restrictions 
allow  any  two  wheels  on  a  tandem  axle 
(including  two  wheels  on  the  tag  axle) 
to  lock-up  for  any  duration.  Based  on 
the  foregoing,  and  on  the  test  results 
mentioned  by  RVIA,  the  agency  has 
determined  that  it  is  not  necessary  to 
equip  a  tag  axle  with  ABS  to  comply 
with  the  wheel  lock  restriction 
requirements.  The  agency  notes  that, 
even  though  the  tag  axle  wheels  locked 
when  the  motor  home's  brakes  were 
applied,  the  vehicle  remained  stable 
within  the  travel  lane  throughout  the 
stopping  maneuvers.  As  RVIA  stated, 
tag  axles  that  are  added  to  these  type 
vehicles  typically  do  not  carr>'  a 


significant  portion  of  the  vehicle's 
overall  weight.  These  considerations 
indicate  that  there  are  no  negative 
stability  consequences  if  such  axles 
lock-up. 

C.  ABS  Malfunction  Lamp  Activation 
Protocol 

In  its  January  1996  petition  for 
reconsideration,  Kelsey-Hayes  requested 
that  NHTSA  reconsider  the  final  rule's 
activation  protocol  requirements  for 
ABS  malfunction  warning  lamps.  That 
company  requested  that  the  malfunction 
warning  lamp  be  allowed  to  remain 
activated  (i.e.,  "on"  or  lighted)  during  a 
low  speed  drive  away  to  verify  that  the 
vehicle's  wheel  speed  sensors  were 
properly  functioning. 

NHTSA  has  decided  not  to  amend  the 
ABS  activation  lamp  protocol.  The 
agency  notes  that  in  support  of  its 
request,  Kelsey-Hayes  did  not  provide 
any  new  data  or  reasoning,  beyond  that 
which  was  available  to  the  agency  prior 
to  the  issuance  of  the  March  10,  1995 
final  rule.  At  that  time,  the  agency  noted 
that  it  had  considered  all  the 
information  available  on  this  issue,  and 
had  concluded  that  standardidtion  of 
the  activation  protocol  was  warranted 
for  the  following  reasons.  First,  a 
standardized  protocol  would  enable 
Federal  and  State  safety  inspection 
personnel  to  determine  the  operational 
status  of  ABSs  without  having  to  move 
the  vehicle.  Second,  it  would  preclude 
confusion  among  heavy  vehicle  drivers 
relative  to  how  this  type  of  lamp 
functions.  Third,  standardization  would 
be  consistent  with  ECE  requirements  on 
this  subject  and  would,  therefore,  be 
consistent  with  the  goal  of  international 
harmonization.  Given  that  there  is  no 
new  information  to  reverse  its  previous 
decision,  the  agency  has  decided  not  to 
modify  the  activation  protocol 
requirements. 

IV.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impacts  of  this 
rulemaking  action  and  determined  that 
it  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  In  connection  with  the 
March  1995  final  rules,  the  agency 
prepared  a  Final  Economic  Assessment 
(FEA)  describing  the  economic  and 
other  effects  of  this  rulemaking  action. 
Summary  discussions  of  those  effects 
were  provided  in  the  ABS  final  rule.  For 
persons  wishing  to  examine  the  full 
analysis,  a  copy  is  in  the  docket. 
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The  amendments  in  today's  final  rule 
do  not  make  those  effects  any  more 
stringent,  and  in  some  respects,  they 
make  it  easier  for  a  manufacturer  to 
comply  with  them.  Specifically,  by 
allowing  the  use  of  a  single  driveline 
sensor  to  control  rear  wheel  speeds  and 
allowing  wheels  on  tag  axles  to  lock 
during  testing,  vehicle  manufacturers 
will  have  more  flexibility  to  comply 
with  the  requirements  of  this  rule  and, 
as  a  result,  costs  could  be  reduced. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  both  this  final  rule  and  the 
original  final  rule  under  the  Regulatory 
Flexibility  Act.  I  hereby  certify  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  agency  has  not 
prepared  a  final  regulatory  flexibility 
analysis. 

NHTSA  concluded  that  the  March 
1995  final  rule  had  no  significant 
impact  on  a  substantial  number  of  small 
entities.  Thus,  today's  final  rule,  which 
could  potentially  reduce  costs 
associated  with  the  March  1995  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

D.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  action 
under  the  principles  and  criteria  in 
Executive  Order  12612.  The  agency  has 
determined  that  this  notice  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  No  State  laws 
will  be  affected. 

E.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor, 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 


submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  the 
agency  is  amending  Standard  No.  105, 
Hydraulic  Brake  Systems  in  Title  49  of 
the  Code  of  Federal  Regulations  at  Part 
571  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115. 
30117,  and  30166,  delegation  of  authority  at 
49  CFR  1.50.  CFR  1.50. 

2.  Section  571.105  is  amended  by 
adding  the  definitions  of  "motor  home" 
and  "tandem  axle"  in  S4  and  by 
revising  S5.5.1.  to  read  as  follows: 

§  571.105    Standard  No.  105;  Hydraulic  and 
electric  brake  systems. 


S4.  Definitions. 

***** 

Motor  home  means  a  motor  vehicle 
with  motive  power  that  is  designed  to 
provide  temporary  residential 
accommodations,  as  evidenced  by  the 
presence  of  at  least  four  of  the  following 
facilities:  cooking;  refrigeration  or  ice 
box;  self-contained  toilet;  heating  and/or 
air  conditioning;  a  potable  water  supply 
system  including  a  faucet  and  a  sink; 
and  a  separate  110-125  volt  electric 
power  supply  and/or  an  LP  gas  supply. 
***** 

Tandem  axle  means  a  group  of  two  or 
more  axles  placed  in  close  arrangement 
one  behind  the  other  with  the  center 
lines  of  adjacent  axles  not  more  than  72 
inches  apart. 
***** 

S5.5.1     Each  vehicle  with  a  GVWR 
greater  than  10,000  pounds,  except  for 
any  vehicle  with  a  speed  attainable  in 
2  miles  of  not  more  than  33  mph.  shall 
be  equipped  with  an  antilock  brake 
system  that  directly  controls  the  wheels 
of  at  least  one  front  axle  and  the  wheels 
of  at  least  one  rear  axle  of  the  vehicle. 
On  each  vehicle  with  a  GVWR  greater 
than  10.000  pounds  but  not  greater  than 
19,500  pounds  and  motor  homes  with  a 
GVWR  greater  than  10,000  pounds  but 
not  greater  than  22,500  pounds 
manufactured  before  March  1,  2001,  the 
antilock  brake  system  may  also  directly 
control  the  wheels  of  the  rear  drive  axle 
by  means  of  a  single  sensor  in  the 
driveline.  Wheels  on  other  axles  of  the 


vehicle  may  be  indirectly  controlled  by 
the  antilock  breke  system. 

***** 

Issued  on:  February  23, 1998. 
Ricardo  Martinez, 
Administrator 

[PR  Doc.  98-6522  Filed  3-13-98;  8:45  am] 
BILUNQ  CODE  49ia-«»-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SO  CFR  Part  17 

RIN  1018-AC63 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Five  Freshwater 
Mussels  and  TYireatened  Status  for 
Two  Freshwater  Mussels  From  the 
Eastern  Gulf  Slope  Drainages  of 
Alabama,  Florida,  and  Georgia 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  determines  five  freshwater 
mussels,  the  fat  threeridge  (Amblema 
neislerii),  shinyrayed  pocketbook 
[Lampsilis  subangulata),  Gulf 
moccasinshell  {Medionidus 
penicillatus),  Ochlockonee 
moccasinshell  (Medionidus 
simpsonianus),  and  oval  pigtoe 
(Pleurobema  pyriforme)  to  be 
endangered  species,  and  two  freshwater 
mussels,  the  Chipola  slabshell  [Elliptio 
chipolaensis)  and  purple  bankclimber 
(EUiptoideus  sloatianus)  to  be 
threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  These  mussels  are 
endemic  to  eastern  Gulf  Slope  streams 
draining  the  Apalachicolan  Region  of 
southeast  Alabama,  southwest  Georgia, 
and  north  Florida.  Their  center  of 
distribution  is  the  Apalachicola- 
Chattahoochee-Flint  (ACF)  River  basin 
of  southeast  Alabama,  southwest 
Georgia,  and  northwest  Florida,  and  the 
Ochlockonee  River  system  of  southwest 
Georgia  and  northwest  Florida.  They  are 
currently  knov«i  from  restricted 
portions  of  from  one  to  four 
independent  river  systems.  These 
species  inhabit  stable  sandy  and 
gravelly  substrates  in  medium-sized 
streams  to  large  rivers,  often  in  areas 
swept  free  of  silt  by  the  current.  The 
abundance  and  distribution  of  the  seven 
mussel  species  decreased  historically 
from  habitat  loss  associated  with 
reservoir  construction,  channel 
construction  and  maintenance,  and 
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erosion.  These  habitat  changes  have 
resulted  in  significant  extirpations 
(localized  loss  of  populations), 
restricted  and  fragmented  distributions, 
and  poor  recruitment  of  young. 
DATES:  Effective:  April  15, 1998. 
ADDHCBBCO;  The  complete 
administrative  file  for  this  rule  is 
available  for  inspection,  by 
appointment,  dining  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Jacksonville  Field  Office.  6620 
Southpoint  Drive  South.  Suite  310. 
Jackscmville,  Florida  32216. 
TOR  FURTHER  MFORMATKM  COMTACT:  Dr. 

Michael  M.  Bentzien  at  the  above 
address,  or  904/232-2580,  ext.  106. 
8UPPI3(ENTARY  MFORMATKM: 

Background 

Introduction 

The  fat  threeridge.  shinyrayed 
pocketbook,  Gulf  moccasinshell, 
Ochlockonee  moccasinshell,  oval 
pigtoe.  Chipola  siabshell,  and  ptuple 
bankclimber  are  freshwater  mussels  of 
the  family  Unionidse  found  only  in 
eastern  Gulf  Slope  ^reams  draining  the 
Apalachicolan  Regfmi.  defined  as 
streams  from  the  Escambia  to  the 
Suwannee  river  systems,  and  occvuring 
in  southeast  Alabama,  southwest 
Georgia,  and  north  Florida  (Butler  ' 
1989).  The  Apalachicolan  Region  is 
known  for  its  high  level  of  endemicity, 
harboring  approximately  30  species  of 
endemic  (found  only  in  the  region) 
mussels  (Butler  1989).  The  Region 
drains  primarily  the  Coastal  Plain 
Physiographic  Province.  Only  the 
headwaters  of  the  Flint  and 
Chattahoochee  rivers,  in  the 
Apalachicola-Chattahoochee-Flint 
(ACF)  River  system,  occur  above  the 
Fall  Line  in  the  Piedmont  Physiographic 
Province  in  west-central  Georgia. 

The  decline  of  some  of  the  species 
included  in  this  rule  was  evident 
decades  ago.  The  fat  threeridge,  oval 
pigtoe,  Chipola  siabshell,  and  purple 
bankclimber  were  considered  rare,  but 
locally  abundant,  in  the  1950's  (Clench 
and  Turner  1956).  The  Gulf 
moccasinshell,  oval  pigtoe,  and  purple 
bankclimber  were  recognized  in  a  list  of 
rare  species  in  1970  (Atheam  1970),  and 
the  fat  threeridge  was  added  to  the  list 
of  regionally  rare  mussels  a  year  later 
(Stansbery  1971a). 

General  Biology 

Freshwater  mussel  adults  are  filter- 
feeders,  positioning  themselves  in 
substrates  to  facilitate  siphoning  of  the 
water  column  for  oxygen  and  food 
(Kraemer  1979).  Their  food  includes 
primarily  detritus,  plankton,  and  other 
microorganisms  (Fuller  1974). 


As  a  group,  freshwater  mussels  are 
extremely  long-lived,  with  life  spans  of 
up  to  130  years  tor  certain  species 
(Neves  and  Moyer  1988,  Bauer  1992). 
Life  spans  of  these  seven  species  are 
unknown.  Based  on  the  longevity  of  a 
congener  of  the  fat  threerid^  (the 
threeridge  lAmbhma  plicata];  Stansbery 
1971b),  the  longevity  of  thick-shelled 
species  (Stansbery  1961).  and  the  large 
size  attained  by  the  &t  threeridge  and 
piuple  bankclimber  (see  "Species 
Accounts"  in  this  section),  the  latter  two 
species  probably  have  long  lifespans. 

Freshwater  mussels  generally  nave 
separate  sexes.  The  age  of  sexual 
maturity  is  variable  (Gordon  and  Layzer 
1989),  usually  requiring  from  three  (Zale 
and  Neves  1982)  to  nine  (Smith  1979) 
years,  and  may  be  sex  dependent  (Smith 
1979).  Males  expel  sperm  into  the  water 
column,  while  females  draw  in  the 
sperm  with  the  in-current  water  flow 
(Gordon  and  Layzer  1989).  Spawning 
appears  to  be  temperature  dependent 
(Zale  and  Neves  1982,  Bruenderman 
and  Neves  1993),  but  may  also  be 
influenced  by  stream  flow  (Hove  and 
Neves  1994).  Fertilization  rates  are 
dependent  on  spatial  aggregation  of 
reproductive  adults  (Downing  et  al 
1993).  Fertilization  takes  place  inside 
the  shell;  the  fertilized  eggs  develop  into 
larvae  called  glochidia.  After  an 
incubation  period,  mature  glochidia  are 
expelled  into  the  water  coliunn  and 
must  come  into  contact  with  specific 
species  of  fish  whose  gills  and  fins  they 
temporarily  parasitize  (Gordon  and 
Layzer  1989). 

The  shinyrayed  pocketbook  utilizes 
largemouth  bass  [Microptenis 
salmoides)  and  spotted  bass  (M. 
punctulatus)  as  primary  host  fishes.  The 
latter  species  appears  to  have  been 
introduced  into  the  ACF  River  system 
(Lee  et  al.  1980).  The  Gulf 
moccasinshell  utilizes  the  brown  darter 
(Etheostoma  edwinii  and  blackbanded 
darter  [E.  nigrofasciata);  the  sailfin 
shiner  [Pteronotropis  hypselopterus) 
serves  as  the  host  fish  for  the  oval  pigtoe 
(O'Brien  1996).  Glochidia  for  the  purple 
bankclimber  transformed  on 
mosquitofish  (Gambusia  holbrooki)  and 
blackbanded  darter,  but  these  species 
were  not  considered  by  O'Brien  (1996) 
to  be  the  primary  hosts  for  this  mussel. 

Host  fishes  for  the  fat  threeridge, 
Ochlockonee  moccasinshell,  and 
Chipola  siabshell  are  unknown.  The 
lampsiline  Ochlockonee  moccasinshell 
probably  uses  darters  as  host  fish,  as 
does  its  congeners,  the  Alabama 
moccasinshell  [Medionidus 
acutissimus)  (W.R.  Haag,  U.S.  Forest 
Service,  pers.  comm.),  Cumberland 
moccasinshell  (M.  conradicus)  (Zale  and 
Neves  1982),  and  Gulf  moccasinshell 


(O'Brien  1996).  Several  host  fish 
families  have  been  identified  for  the 
threeridge,  a  congener  of  the  fat 
threeridge,  and  include  eight  species  of 
centrarchids  (the  sunfish  fomily)  (Fuller 
1974.  Hoggarth  1992).  Centrarchids  have 
also  been  aetermined  to  be  fish  hosts  for 
^)ecies  of  Elliptio  (Fuller  1974, 
Hoggarth  1992),  and  may  also  serve  as 
host  for  the  Chipola  siabshell  and 
possibly  the  purple  bankclimber,  which, 
genetically,  is  very  similar  to  Elliptio 
spp.  (M.  Mulvey,  Savannah  River 
Ea>logy  Laboratory,  pers.  comm.). 
Miimows  (Cyprinidae)  may  serve  as 
hosts  for  the  fot  threeridge  and  Chipola 
siabshell. 

The  complex  life  cycle  of  mussels 
increases  the  probability  that  weak  links 
in  their  life  history  will  preclude 
successful  reproduction  and  recruitment 
(Neves  1993).  Egg  formation  and 
fertilization  are  critical  phases  in  the  lifie 
history;  mussels  may  fail  to  form  eggs 
(Downing  et  al.  1989),  or  have 
inoHuplete  fertilization  (Matteson 
1948).  Fertihzation  success  has  been 
shown  to  be  strongly  correlated  with 
spatial  aggregation,  which  either 
influences  the  rate  of  egg  formation, 
improves  fertilization  rates  of 
individuals,  or  both  (Downing  et  al. 
1993). 

Status  Survey 

These  seven  mussels  were  considered 
to  be  potential  candidates  for  listing  in 
1989  (see  Previous  Federal  Actions 
section).  The  Service  requested  its 
former  National  Fisheries  Research 
Center  (now  the  Florida-Caribbean 
Science  Center  of  Biological  Resources 
Division  of  the  U.S.  Geological  Survey 
(USGS),  subsequently  referred  to  as 
"Center")  in  Gainesville,  Florida,  to 
survey  these  species  in  1991.  The  Center 
surveyed  for  mussels  in  both  the  ACF 
(324  sites)  and  Ochlockonee  (77  sites) 
river  systems  from  1991  to  1993. 
Information  gathered  during  the  status 
survey  was  summarized  by  Butler 
(1993).  Three  criteria  were  used  to  select 
status  siuvey  sampling  sites — (1)  to 
obtain  a  thorough  and  even  coverage  of 
the  basins,  (2)  to  survey  sites  where, 
based  on  suitable  habitat,  there  was  a 
maximum  diance  of  finding  one  or 
more  of  the  target  species;  and  (3)  to 
resurvey  as  many  of  the  historical  sites 
as  possible.  The  survey  was  designed  to 
estimate  species  distributions  and 
population  status,  not  to  determine  all 
existing  populations. 

Numerous  sites  were  surveyed  in 
every  major  river  in  these  watersheds. 
Every  major  tributary  was  also  sampled, 
and  generally  at  least  one  sample  was 
taken  on  other  sizable  tributaries  in 
these  river  systems.  A  total  of  183 
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mainstem,  189  tributary,  and  39 
reservoir  sites  were  sampled  in  the  ACF 
and  Ochlockonee  River  systems. 
Additional  sites  were  collected  in  the 
Santa  Fe  River  system  (Suwannee  River 
system;  three  sites)  and  in  Econfina 
Creek  (Bay  County,  Florida;  six  sites). 
Highway  bridge  crossings  and  boat 
ramps  were  often  used  to  provide  direct 
access  to  sampling  sites  and  to  sections 
of  river  to  be  sampled  by  boat. 

The  survey  technique  generally  used 
was  hand-picking  or  grubbing,  which 
involves  a  methodical  search  of  the 
substrate  for  siphons  or  partially 
exposed  specimens,  trails,  or  other 
signs.  Low-visibihty  conditions  require 
crawling  or  lying  down  on  the  bottom, 
and  feeling  for  shells  by  running  fingers 
through  the  substrate.  SCUBA  and/or 
snorkeling  were  used  at  about  two- 
thirds  of  the  study  sites,  supplemented 
by  hand-picking  in  shallow  water  at 
most  sites.  Over  95  percent  of  the 
collection  sites  were  sampled  by  four  or 
more  people,  spending  an  average  of 
two  hours  total  effort  per  sampling  site. 
All  habitat  types  at  each  site  were 
sampled  for  mussels,  but  efforts  focused 
on  habitats  likely  to  support  the  target 
species. 

The  Center  surveyed  150  to  250 
meters  (m)  (492  to  620  feet  (ft))  of  a 
stream  reach  at  most  sites.  A  primary 
goal  was  to  collect  at  each  site  until 
there  was  a  high  probability  that  all 
species  occurring  there  were  found. 
Small  streams  were  surveyed  from  bank 
to  bank  and  were  sampled  for  longer 
linear  distances  than  large  rivers.  Shoals 
with  high  habitat  complexity  were 
surveyed  more  intensively  and  over 
longer  distances  than  sladcwater  sites 
with  little  variation  in  substrate.  Sites 
where  mussels  were  uncommon  or 
where  only  a  few  common  species  were 
present  were  sampled  for  a  shorter  time 
and  distance.  Information  important  for 
establishing  baseline  mussel  population 
status  at  each  site  was  recorded  either 
in  the  field  or  during  laboratory 
analyses,  including  stream 
characteristics  (e.g.,  width,  depth,  water 
clarity,  substrate),  species  present, 
number  of  live  and  dead  specimens  per 
species,  length  of  each  live  mussel, 
reproductive  condition  of  female 
specimens,  and  condition  of  dead 
shells.  Most  of  these  specimens  were 
retained  for  voucher  material,  and 
temporarily  stored  at  the  Center  in 
Gainesville,  Florida.  After  studies 
unrelated  to  the  status  survey  are 
conducted,  the  material  will  be  donated 
to  the  mollusk  collection  of  an 
appropriate  museum  for  curation. 

Over  2,300  historical  records  for 
mussels  in  the  ACF  and  Ochlockonee 
River  systems  were  also  gathered  from 


eight  United  States  museums  with 
significant  mussel  holdings.  For  the 
purposes  of  the  survey,  a  historical 
collection  was  any  collection  made 
prior  to  the  status  survey  (before  1991). 
Of  300  known  historical  sites  for  all 
mussel  species  from  the  ACF  and 
Ochlockonee  River  systems,  250  are 
identifiable  to  a  specific  locality,  and 
108  harbored  one  or  more  of  the  seven 
species.  Of  the  108  sites  with  at  least 
one  of  the  species,  100  were  in  the  ACF 
River  system  and  eight  in  the 
Ochlockonee  River  system.  The  ACF 
River  system  historical  sites  include  the 
following — Flint  River  system — 39  sites, 
Chipola  River  system — 31  sites, 
Chattahoochee  River  system — 20  sites, 
and  Apalachicola  River  system — 10 
sites.  Additional  information  on 
historical  raussel  populations  was 
gathered  from  the  scientific  literature, 
unpublished  technical  reports,  and  field 
records  and  notes  of  various  collectors. 

Previously  unknown  sites  of 
occurrence  for  most  of  the  species  were 
discovered  during  the  status  survey  in 
the  ACF  and  Ochlockonee  River 
systems.  The  Service  believes  that 
historic  populations  of  these  mussels 
occupied  most  or  all  available  habitat, 
and  that  habitat  for  all  seven  species  has 
declined.  The  newly  discovered  sites, 
therefore,  represent  previously 
unsampled  sites.  This  accounts  for  the 
purple  bankclimber  being  located  at 
more  sites  during  the  status  survey  than 
it  was  known  from  historically  (see 
"Species  Accounts"  below  in  this 
section).  Since  mussels  are  long-lived, 
these  recently  discovered  populations 
have  probably  existed  for  at  least  the 
past  century,  as  only  a  few  generations 
would  have  elapsed  from  that  time  until 
the  present. 

Species  Accounts 

Fat  Threeridge — Awblema  Neisleri  (Lea, 
1858) 

The  fat  threeridge  is  a  medium-sized 
to  large,  subquadrate,  inflated,  solid, 
and  heavy  shelled  mussel  that  reaches 
a  length  of  102  millimeters  (mm)  (4.0 
inches  (in)).  Older,  larger  individuals 
are  so  inflated  that  their  width 
approximates  their  height.  The  umbos 
are  in  the  anterior  quarter  of  the  shell. 
The  dark  brown  to  black  shell  is 
strongly  sculptured  with  seven  to  eight 
prominent  horizontal  parallel  ridges. 
Internally,  there  are  two  subequal 
pseudocardlnal  teeth  in  the  left  valve 
and  typically  one  large  and  one  small 
tooth  in  the  right  valve.  The  nacre  is 
bluish  white  to  light  purplish  and  very 
iridescent.  The  Service  considers  Unio 
neislerii  Lea,  1858  to  be  a  synonym  of 
Amblema  neislerii.  This  taxon  was 


incorrectly  assigned  to  the  genera 
Quadmla  and  Crenodonta  by  Simpson 
(1914)  and  Clench  and  Turner  (1956), 
respectively.  Subsequent  investigators 
(e.g..  Turgeon  e(  al.  1988)  have  correctly 
placed  the  fat  threeridge  in  the  genus 
Amblema. 

The  fat  threeridge  was  described  from 
the  Flint  River,  Macon  County,  Georgia. 
This  species,  endemic  to  the  ACF  River 
system,  historically  occurred  in  the 
mainstems  of  the  Flint,  Apalachicola, 
and  lower  Chipola  rivers  (Clench  and 
Turner  1956,  Butler  1993).  Clench  and 
Turner  (1956)  indicated  that  this  species 
was  generally  rare,  but  locally  abundant. 
In  the  Chipola  River  system,  van  der 
Schalie  (1940)  reported  17  specimens 
from  two  sites  (average  of  8.5  per  site). 
Clench  and  Turner  (1956)  documented 
ten  to  15  mussels  per  m  (0.9  to  1.4 
mussels  per  ft)  square  over  a  200  m  (656 
ft)  stretch  of  Dead  Lake  (Chipola  River) 
shoreline. 

For  the  status  survey,  86  sites  were 
sampled  within  the  historical  range  of 
the  fat  threeridge.  including  eight  of  the 
12  (67  percent)  known  historical  sites. 
The  fat  threeridge  was  found  at  six  of 
the  86  (7  percent)  sampled  sites,  three 
each  on  the  Apalachicola  and  lower 
Chipola  rivers.  Only  one  of  the  eight  (13 
percept)  historical  sites  still  had  live 
individuals.  An  average  of  6.4  live 
individuals  were  found  per  site. 

No  live  fat  threeridge  mussels  have 
been  found  since  1981  in  the  Flint 
River;  the  species  is  apparently 
extirpated  from  Georgia.  Apparently 
common  in  Dead  Lake  in  1967  (H.G. 
Lee.  amateur  malacoiogist,  pers. 
comm.),  this  species  was  not  found  live 
there  in  1974  (W.H.  McCullagh.  amateur 
malacoiogist.  pers.  comm.).  nor  during 
the  status  survey. 

The  smallest  live  fat  threeridge  found 
during  the  survey  was  43  mm  (1.7  in) 
long.  Richardson  and  Yokley  (1996) 
found  evidence  of  juvenile  fat  threeridge 
at  a  site  in  the  lower  Apalachicola  River 
thought  to  have  the  best  extant 
population  of  this  species  (J.  Brim  Box, 
USGS,  pers.  comm.),  where  it  was  the 
second  most  common  mussel  species 
encountered.  "Hiree  fat  threeridges 
under  50  mm  (2.0  in)  in  length  were 
foimd  employing  total  substratum 
removal  from  six  0.25  m  (2.7  ft)  square 
quadrats.  Richardson  and  Yokley  (1996) 
stated  that  the  smallest  specimens  had 
fewer  than  the  five  presumed  annual 
growth  rings  that  might  be  indicative  of 
juveniles.  A  frash  dead  individual 
measured  24  mm  (0.9  in)  in  length  and 
had  two  to  three  growrth  rings.  In  1996, 
three  live  specimens  ranging  from  40  to 
50  mm  (1.6  to  2.0  in)  in  length  were 
located  in  the  same  bed  (C.A.  O'Brien, 
USGS,  pers.  comm.).  These  data 
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indicate  that  the  fat  threeridge  is 
experiencing  limited  recruitment  at  the 
site  representing  its  best  known 
population. 

Shinyrayed  Pocketbook — Lampsilis 
Subanguhta  (Lea,  1840) 

The  shinyrayed  pocketbook  is  a 
medium-sized  species  that  reaches 
approximately  85  mm  (3.3  in)  in  length. 
The  shell  is  subelliptical,  with  broad, 
somewhat  inflated  umbos  and  a 
rounded  posterior  ridge.  The  shell  is 
fairly  thin  but  solid.  The  surface  is 
smooth  and  shiny,  light  yellowish 
brown  with  fairly  wide,  bright  emerald 
green  rays  over  the  entire  length  of  the 
shell.  Older  individuals  may  appear 
much  darker  brown  with  obscure 
raying.  Female  specimens  are  more 
inflated  postbasally,  whereas  males 
appear  to  be  more  pointed  posteriorly. 
Internally,  the  pseudocardinal  teeth  are 
double  and  fairly  large  and  erect  in  the 
left  valve,  and  one  large  tooth  and  one 
spatulate  tooth  in  the  right  valve.  The 
nacre  is  white,  with  some  individuals 
exhibiting  a  salmon  tint  in  the  vicinity 
of  the  imibonal  cavity.  The  Service 
recognizes  Unio  subangulatus  Lea,  1840 
and  Unio  kirklandianus  Wright,  1897  as 
synonyms  of  Lampsilis  subangulata. 

The  shinyrayed  pocketbook  was 
described  from  the  Chattahoochee  River, 
Columbus,  Georgia.  Historically,  this 
mussel  occiured  in  mainstems  and 
tributaries  throughout  the  ACF  River 
system,  and  in  larger  streams  of  the 
Ochlockonee  River  system  (Clench  and 
Turner  1956,  Butler  1993).  Van  der 
Schalie  (1940)  found  this  species  to  be 
generally  rare,  but  locally  abundant, 
documenting  94  specimens  at  eight 
Chipola  River  system  sites  (average  of 
11.8  per  site). 

During  the  status  survey,  380  sites 
within  the  historical  range  of  the 
shinyrayed  pocketbook  were  sampled, 
including  28  of  54  (52  percent)  known 
historical  sites.  Live  individuals  were 
found  at  23  of  the  sample  sites, 
including  one  site  in  a  Chattahoochee 
River  tributary  in  Alabama,  13  sites  (12 
on  tributaries)  in  the  Flint  River  system, 
one  locality  in  the  Chipola  River,  and 
eight  sites  (seven  mainstem)  in  the 
upper  half  of  the  Ochlockonee  River 
system.  An  average  of  2.9  live 
individuals  were  found  per  site.  Live 
individuals  were  located  at  six  (21 
percent)  of  the  historical  sites.  This 
species  has  apparently  been  eUminated 
from  all  but  one  site  in  the 
Chattahoochee  River  system  in 
Alabama,  and  from  much  of  the  Chipola 
River  system. 

During  unrelated  studies  subsequent 
to  the  completion  of  the  status  survey, 
ten  additional  sites  for  the  shinyrayed 


pocketbook  were  located  in  the  ACF 
River  system.  Eight  of  these  new 
occurrences  were  from  five  Flint  River 
tributaries;  one  each  occiured  in         ~" 
tributaries  of  the  Chattahoochee  and 
Chipola  rivers  (Butler  and  Brim  Box 
1995,  J.  Brim  Box,  USGS,  pers.  comm.). 
The  latter  two  records  represent  streams 
where  the  species  had  not  been 
previously  collected.  The  Flint  River 
system  records  include  one  stream 
where  the  species  bad  never  been 
collected  (a  small  tributary  of  a  stream 
where  live  specimens  were  found 
during  the  status  survey),  and  another 
stream  where  it  was  found  during  the 
status  survey  as  a  single  dead  shell;  the 
remaining  sites  are  in  tributaries  where 
it  was  found  Uve  during  the  status 
survey. 

The  smallest  shinyrayed  pocketbook 
specimen  recorded  during  the  status 
siuvey  in  the  Ochlockonee  River 
system,  possibly  an  older  juvenile, 
measured  41  nun  (1.6  in)  in  length.  In 
the  ACF  River  system,  the  three  smallest 
specimens,  measiuing  55  to  57  mm 
(2.17  to  2.24  in)  in  length,  were  gravid 
females.  In  1995,  foiu*  Uve,  apparently 
juvenile,  specimens  from  30  to  40  mm 
(1.2  to  1.6  in)  in  length  were  located  in 
a  Flint  River  tributary  (C.A.  O'Brien, 
USGS,  pers.  comm.).  O'Brien  (1996) 
sampled  the  largest  knovra  bed  of  this 
species  for  juveniles.  An  18  m  (59.1  ft) 
by  8  m  (26.2  ft)  area  had  37  aduh 
shinyrayed  pocketbooks  (average  of  2.1 
per  m  square).  Whole  substratum 
removal  of  54  0.25  m  (2.7  ft)  square 
quadrats  within  this  bed  yielded  no 
juveniles  of  this  species.  The  density  of 
shinyrayed  pocketbooks  at  the  four 
other  sites,  where  quantitative  work 
conducted  subsequent  to  the  status 
survey  yielded  specimens,  never 
exceeded  0.08  s{}ecimens  per  meter 
square  (J.  Brim  Box,  USGS,  pers. 
comm.). 

Gulf  Moccasinshell — Medionidus 
Penicillatus  (Lea,  1857) 

The  Gulf  moccasinshell  is  a  small 
mussel  that  reaches  a  length  of  about  55 
mm  (2.2  in),  is  elongate-elliptical  or 
rhomboidal  and  fairly  inflated,  and  has 
relatively  thin  valves.  The  ventral 
margin  is  nearly  straight  or  slightly 
rounded.  The  posterior  ridge  is  rounded 
to  sUghtly  angled  and  intersects  the  end 
of  the  shell  at  the  base  line.  Females 
tend  to  have  the  posterior  point  above 
the  ventral  margin  and  are  somewhat 
more  inflated.  Sculpturing  consists  of  a 
series  of  thin,  radially-oriented 
plications  along  the  length  of  the 
posterior  slope.  The  remainder  of  the 
siu-face  is  smooth  and  yellowish  to 
greenish  brown  with  fine,  typically 
interrupted  green  rays.  The  left  valve 


has  two  stubby  pseudocardinal  and  two 
arcuate  lateral  teeth.  The  right  valve  has 
one  pseudocardinal  and  one  lateral 
tooth.  Nacre  color  is  smokey  purple  or 
greenish  and  slightly  iridescent  at  the 
posterior  end.  The  Service  recognizes 
Unio  penicillatus  Lea,  1857  and  Unio 
kingi  Wright,  1900  as  synonyms  of 
Medionidus  penicillatus. 

The  recent  taxonomic  history  of 
Medionidus  species  in  the 
Apalachicolan  Region  is  complex.  In  the 
Chipola  River  system,  van  der  SchaUe 
(1940)  recorded  two  species  of 
Medionidus — M.  kingi  and  M. 
penicillatus.  Clench  and  Timier  (1956) 
synonymized  M.  kin^  and  two  other 
nominal  species,  the  Ochlockonee 
moccasinshell  and  Suwannee 
moccasinshell  (M.  walkeri  [Wright, 
1897])  under  the  Gulf  moccasinshell,  an 
arrangement  also  followed  by  Burch 
(1975).  Johnson  (1970)  erroneously 
reported  both  the  Gulf  moccasinshell 
and  Suwannee  moccasinshell  from  the 
ACF  River  system  and  the  Suwannee 
moccasinshell  from  the  Ochlockonee 
and  Suwannee  rivers  as  well.  Johnson 
(1977)  recognized  the  vahdity  of  the 
Gulf  moccasinshell,  Ochlockonee 
moccasinshell,  and  Suwannee 
moccasinshell  from  Apalachicolan 
Region  streams  based  on  shell 
characters.  The  validity  of  the  three 
allopatrically  distributed  Apalachicolan 
Region  Medionidus  species  is  also 
recognized  by  Tur^n  et  al.  (1988). 

The  Gulf  moccasinshell  was  described 
from  three  sites  in  the  ACF  River  system 
in  Georgia — the  Chattahoochee  River 
near  Columbus  and  near  Atlanta,  and 
the  Flint  River  near  Albany.  The 
historical  ACF  River  system  distribution 
included  tributaries  and  mainstems  of 
the  Flint,  Chattahoochee,  and  Chipola 
rivers,  and  the  mainstem  Apalachicola 
River.  More  western  localities  in  the 
Apalachicolan  Region  included 
Econfina  Creek  (Bay  County,  northwest 
Florida),  the  Choctawhatchee  River 
system,  and  the  Yellow  River  (Johnson 
1977;  Butler  1989, 1993).  Clench  and 
Turner  (1956)  considered  this  species 
rare,  but  locally  abundant.  Van  der 
Schahe  (1940)  reported  166  specimens 
from  11  sites,  including  130  from  two 
sites  in  the  Chipola  River  system,  an 
average  of  15.1  per  site. 

Dunng  the  status  survey,  330  sites 
within  the  historic  range  of  the  Gulf 
moccasinshell  were  sampled,  including 
13  of  31  (42  percent)  known  historical 
sites.  This  species  was  found  at  eight 
sites  (two  percent),  including  only  onfe 
of  the  historical  sites.  It  was  found  at 
seven  sites  (including  one  mainstem 
site)  in  the  middle  Flint  River  system, 
and  at  one  Econfina  Creek  site.  An 
average  of  1.4  live  individuals  was 
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found  per  site.  All  Alabama  populations 
of  the  Gulf  moccasinshell  appear  to  be 
extirpated,  and  no  specimens  were 
found  in  the  Chipola  River  system 
during  the  status  survey.  The  species 
has  not  been  collected  in  the 
Choctawhatchee  River  system  since  the 
early  1930's  and  in  the  Yellow  River 
since  1963  (Williams  and  Butler  1994). 

Six  new  sites  for  the  Gulf 
moccasinshell  &om  tributaries  of  the 
ACF  River  system  were  found 
subsequent  to  the  status  survey  (Butler 
and  Brim  Box  1995,  J.  Brim  Box,  USGS, 
pers.  comm.).  Three  sites  were  streams 
imm  which  this  species  had  never  been 
found  (one  tributary  each  in  the 
Chattahoochee,  Flint,  and  Chipola 
rivers),  two  were  streams  (both  Flint 
River  system)  where  this  species  was 
found  Live  during  the  status  siirvey,  and 
one  site  was  a  stream  in  the 
Chattahochee  River  system  where  a 
single  dead  shell  had  been  located 
during  the  status  survey. 

Densities  of  Gulf  moccasinshells  at 
two  sites  where  quantitative  work  was 
conducted  were  under  0.4  specimens 
per  meter  square  (J.  Brim  Box,  USGS, 
pers.  comm.).  All  specimens  located 
during  and  subsequent  to  the  status 
survey  were  adults;  no  specimens  less 
than  50  mm  (2.2  in)  were  located. 

Ochlockonee  Moccasinshell — 
Medionidus  Simpsonianus  Walker,  1905 

The  Ochlockonee  moccasinshell  is  a 
small  species,  generally  under  55  mm 
(2.2  in)  in  length.  It  is  slightly  elongate- 
elliptical  in  outhne,  the  posterior  end 
obtusely  rounded  at  the  shell's  median 
line  and  the  ventral  margin  broadly 
curved.  The  posterior  ridge  is 
mode^Btely  angular  and  covered  in  its 
entire  length  with  well  developed, 
irregular  ridges.  Sculptiu«  may  also 
extend  onto  the  disk  below  the  ridge. 
Surface  texture  is  smooth.  The  color  is 
light  brown  to  yellowish  green,  with 
dark  green  rays  formed  by  a  series  of 
connected  chevrons  or  undulating  lines 
across  the  length  of  the  shell.  Internal 
characters  include  thin  straight  lateral 
teeth  and  compressed  pseudocardinal 
teeth.  There  are  two  laterals  and  two 
pseudocardinals  in  the  left  valve  and 
one  lateral  and  one  pseudocardinal  in 
the  right  valve.  The  nacre  is  bluish 
white.  A  siunmary  of  the  taxonomic 
history  of  the  genus  Medionidus  follows 
the  Gulf  moccasinshell  description 
above. 

The  Ochlockonee  moccasinshell  was 
described  from  the  Ochlockonee  River, 
Calvary,  Grady  County,  Georgia.  This 
Ochlockonee  River  system  endemic  was 
known  historically  from  the  mainstem 
and  the  Little  River  (Johnson  1977, 
Butler  1993).  Museum  records  for  this 


species  sometimes  numbered  in  the 
dozens  of  individuals  at  sites  above 
Talquin  Reservoir. 

During  the  status  survey,  eight  sites 
were  sampled  within  the  historic  range 
of  the  Ochlockonee  moccasinshell, 
including  three  of  six  (SO  percent) 
known  historical  sites.  Live  individuals 
were  found  at  two  sites  (one  specimen 
at  each  site);  one  of  these  was  a  historic 
site.  Another  specimen  was  located  in 
1995  (J.  Brim  Box,  USGS,  pers.  comm.) 
at  a  site  previously  sampled  diuing  the 
status  survey.  Only  three  live 
individuals  are  known  to  have  been 
collected  since  1974  despite  concerted 
efforts  by  numerous  investigators;  none 
were  juveniles. 

Oval  Pigtoe — Pleurobema  Pyriforme 
(Lea,  1857) 

The  oval  pigtoe  is  a  small  to  medium- 
sized  species  that  attains  a  length  of 
about  60  mm  (2.4  in).  The  shell  is 
suboviform  compressed,  with  a  shiny 
smooth  epidermis.  The  periostracum  is 
yellowish,  chestnut,  or  dark  brown, 
rayless,  and  with  distinct  growth  lines. 
The  posterior  slope  is  biangulate  and 
forms  a  blunt  point  on  the  posterior 
margin.  The  umbos  are  slightly  elevated 
above  the  hingeline.  As  is  typical  of  the 
genus,  no  sexual  dimorphism  is 
displayed  in  shell  characters.  Internally, 
the  pseudocardinal  teeth  are  fairly  large, 
crenulate,  and  double  in  both  valves. 
The  lateral  teeth  are  somewhat 
shortened,  arcuate,  and  double  in  each 
valve.  Nacre  color  varies  from  salmon  to 
bluish  white  and  is  iridescent 
posteriorly.  Variation  in  this  species  has 
led  to  the  description  of  various 
nominal  species.  The  Service  currently 
recognizes  Unio  pyriformis  Lea,  1857, 
Unio  modicus  Lea,  1857,  Unio  bulbosus 
Lea,  1857.  Unio  amabilis  Lea,  1865. 
Unio  reclusum  Wright,  1898,  Unio 
harperi  Wright,  1899.  and  Pleurobema 
simpsoni  Vanatta,  1915  as  synonyms  of 
Pleurobema  pyriforme. 

The  oval  pigtoe  was  described  from 
the  Chattahoochee  River,  near 
Columbus,  Georgia.  Historically,  this 
species  was  one  of  the  most  widely 
distributed  and  common  mussels 
endemic  to  the  Apalachicolan  Region.  It 
occurred  throughout  the  mainstems  and 
several  tributaries  of  both  the  Flint  and 
Chipola  River  systems,  in  the  lower 
Chattahoochee  River  mainstem  and 
several  of  its  tributaries,  in  the 
Apalachioola  River  mainstem,  and  in 
the  upper  portion  of  the  Ochlockonee 
River  system.  The  oval  pigtoe  was  also 
known  from  a  single  Suwannee  River 
mainstem  site  and  the  confluent  Santa 
Fe  River  system,  and  in  Econfina  Creek 
(Clench  and  Turner  1956,  Butler  1993). 
Once  a  species  of  localized  abundance 


(Clench  and  Turner  1956),  oval  pigtoe 
populations  sometimes  numbered  in  the 
himdreds  (van  der  Schalie  1940).  In  the 
Chipola  River  system,  van  der  Schalie 
(1940)  reported  470  specimens  from  9 
sites  (an  average  of  52.2  per  site). 

During  the  status  survey,  410  sites 
were  sampled  within  the  historic  range 
of  this  species,  including  20  of  50  (40 
percent)  known  historical  sites.  The 
oval  pigtoe  was  foimd  at  24  (6  percent) 
of  the  sample  sites,  including  seven  of 
the  historic  sites,  with  an  average  of  5.2 
live  individuals  per  site.  The  species 
was  found  at  one  mainstem  site  and 
seven  tributary  sites  in  the  Flint  River 
system,  six  mainstem  Chipola  River 
sites,  six  mainstem  sites  and  one 
tributary  site  in  the  upper  Ochlockonee 
River  system,  one  site  in  the  New  River 
(upper  Santa  Fe  River  system),  and  two 
sites  in  Econfina  Creek.  The  oval  pigtoe 
has  apparently  been  extirpated  from  the 
Chattahoochee  River  system  in  Alabama 
and  much  of  the  Chipola  River  system. 

Subsequently,  five  new  occiurences  of 
the  oval  pigtoe  were  located  in  three 
ACF  River  system  tributaries.  One 
occurrence  was  from  a  stream  in  the 
Chipola  River  system  not  previously 
known  to  have  harbored  this  species. 
The  other  four  occurrences  were  in  two 
streams  (two  sites  in  each  stream),  that 
are  tributaries  to  the  Chattahoochee  and 
Flint  rivers  where  the  species  had  been 
recorded  diu-ing  the  status  survey 
(Butler  and  Brim  Box  1995;  J.  Brim  Box, 
USGS,  pers.  comm.). 

Oval  pigtoe  density  at  the  five  new 
sites  never  exceeded  0.4  specimens  p>er 
meter  square  (J.  Brim  Box,  USGS,  pers. 
comm.).  The  smallest  individual 
collected  during  or  subsequent  to  the 
status  survey  was  26  mm  (1.0  in)  in 
length,  indicating  that  juveniles  were 
not  present  in  these  collections. 

Chipola  Slabshell— £/yjpt/o 
Chipolaensis  Walker,  1905 

The  Chipola  slabshell  is  a  medium- 
sized  species  reaching  a  length  of  about 
85  mm  (3.3  in).  The  shell  is  ovate  to 
subelliptical,  somewhat  inflated  and 
with  the  posterior  ridge  starting  out 
rounded,  but  flattening  to  form  a 
prominent  biangulate  margin.  The 
surface  is  smooth  and  chestnut  colored. 
Dark  brown  coloration  may  appear  in 
the  umbonal  region  and  the  remaining 
surface  may  exhibit  alternating  light  and 
dark  bands.  The  umbos  are  prominent, 
well  above  the  hingeUne.  Internally,  the 
umbonal  cavity  is  rather  deep.  The 
lateral  teeth  are  long,  slender,  and 
slightly  curved;  two  in  the  left  and  one 
in  the  right  valve.  The  pseudocardinal 
teeth  are  compressed  and  crenulate;  two 
in  the  left  and  one  in  the  right  valve. 
Nacre  color  is  salmon,  becoming  more 
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intense  dorsally  and  somewhat 
iridescent  posteriorly. 

The  Chipola  slabsnell  was  described 
from  the  Chipola  River,  Florida.  Clench 
and  Turner  (1956)  restricted  the  type 
locahty  to  the  Chipola  River,  1.6  km  (1.0 
mi)  north  of  Marianna,  Jackson  County, 
Florida.  This  species  was  considered  to 
be  a  Chipola  River  system  endemic, 
occurring  in  the  mainstem  from  the 
vicinity  of  Dead  Lake  upstream  and  in 
a  few  of  its  larger  tributaries,  all  in 
Florida  (van  der  Schalie  1940.  Clench 
and  Turner  1956).  However,  a  historical 
record  recently  brought  to  light  has  been 
verified  from  a  small  tributary  of  the 
Chattahoochee  River  in  extreme 
southeast  Alabama  (Butler  1993).  Van 
der  Schalie  (1940)  documented  31 
specimens  from  six  sites  in  the  Chipola 
River  system  (an  average  of  5.2  per  site). 

During  the  status  survey,  33  sites 
within  the  historical  range  of  this 
species  on  the  Chipola  River  were 
sampled,  including  12  of  16  (75  percent) 
known  historical  sites.  Live  individuals 
were  found  at  five  sites  (15  percent), 
including  one  historical  site.  An  average 
of  3.7  live  individuals  was  found  per 
site.  Live  individuals  were  located  at 
one  of  the  12  historic  resurveyed  sites. 
Populations  from  Spring  Creek  (middle 
Chipola  River  system)  and  the 
Chattahoochee  River  system  apparently 
have  been  extirpated,  with  the  latter  loss 
resulting  in  the  extirpation  of  the 
Chipola  slabshell  from  Alabama. 

No  live  sp>ecimens  appeared  to  be 
juveniles,  as  the  smallest  live  individual 
was  47  mm  (1.9  in)  in  length.  The 
Chipola  slabshell  has  one  of  the  most 
restricted  ranges  of  any  Apalachicolan 
Region  mussel.  However,  it  appears  to 
be  more  tolerant  of  soft  sediments  than 
other  species  included  in  this  rule,  has 
potentially  more  habitat  available  than 
channel-dwelling  species,  and  may  co- 
occur  with  more  silt-tolerant  species  in 
stream  bank  habitats  with  slower 
currents. 

Purple  Bankclimber — Elliptoideus 
Sloatianus  (Lea,  1840) 

The  purple  bankclimber  is  a  large, 
heavy-shelled,  strongly  sculptured 
mussel  reaching  lengths  of  200  mm  (8.0 
in).  A  well-developed  posterior  ridge 
extends  from  the  umbos  to  the  posterior 
ventral  margin  of  the  shell.  The 
posterior  slope  and  the  disk  just  anterior 
to  the  posterior  ridge  are  sculptured  by 
several  irregular  ridges  that  vary  greatly 
in  development.  Umbos  are  low, 
extending  just  above  the  dorsal  margin 
of  the  shell.  Internally,  there  is  one 
pseudocardinal  tooth  in  the  right  valve 
and  two  in  the  left  valve.  The  lateral 
teeth  are  very  thick  and  slightly  curved. 
Nacre  color  is  whitish  near  the  center  of 


the  shell  becoming  deep  purple  towards 
the  margin,  and  very  iridescent 
posteriorly.  The  Service  recognizes  Unio 
sloatianus  Lea,  1840,  Unio 
atromarginatus  Lea,  1840,  Unio  aratus 
Conrad,  1849,  and  Unio  plectophoms 
Conrad,  1950  as  synonyms  of 
Elliptoideus  sloatianus. 

Elliptoideus  sloatianus  was  included 
in  the  genus  Elliptio  until  Frierson 
(1927)  erected  the  subgenus  Elliptoideus 
based  on  the  presence  of  glochidia  in  all 
four  gills  instead  of  two  gills,  a 
characteristic  of  the  genus  Elliptio. 
Clench  and  Turner  (1956)  overlooked 
the  work  of  Frierson  (1927),  placing  the 
species  under  Elliptio.  Subsequent 
investigators  (e.g.,  Turgeon  et  al.  1988) 
have  correctly  assigned  this  species  to 
the  monotypic  genus  Elliptoideus. 

The  purple  bankclimber  was 
described  from  the  Chattahoochee  River 
in  Georgia.  The  type  locality  was 
restricted  to  the  Chattahoochee  River  at 
Columbus,  Georgia,  by  Clench  and 
Turner  (1956).  In  the  ACF  River  system, 
the  purple  bankclimber  was  historically 
found  throughout  the  mainstem  and  in 
a  few  of  the  largest  tributaries  in  the 
Flint  River  system,  in  the  vicinity  of 
Dead  Lake  on  the  lower  Chipola  River 
mainstem  (although  not  reported  by  van 
der  Schalie  (1940)),  and  along  the 
mainstems  of  the  Apalachicola  and 
Chattahoochee  rivers.  The  species 
occurred  in  the  lower  two-thirds  of  the 
mainstem  of  the  Ochlockonee  River,  and 
in  the  Little  River  (Clench  and  Turner 
1956,  Butler  1993). 

During  the  status  survey,  222  sites 
were  sampled  within  the  historic  range 
of  the  purple  bankchmber,  including  14 
of  27  (53  per  cent)  known  historic  sites. 
Live  individuals  were  found  at  41  (18 
percent)  sites,  with  an  average  of  54 
individuals  per  site.  The  purple 
bankclimber  was  found  at  six  of  the  14 
historical  sites.  The  species  was  found 
at  17  mainstem  sites  and  one  tributary 
site  on  the  lower  two-thirds  of  the  Flint 
River,  at  five  sites  in  the  Apalachicola 
River,  and  at  18  sites  on  the 
Ochlockonee  River  mainstem,  mostly 
above  Talquin  Reservoir.  Having  been 
extirpated  from  the  Chipola  and 
Chattahoochee  rivers,  no  extant 
populations  occur  in  Alabama.  Its  range 
in  the  Flint  and  Ochlockonee  River 
systems  also  has  been  reduced. 

It  is  uncertain  if  purple  bankclimber 
populations  are  successfully  recruiting 
young.  Two  specimens  <70  mm  (2.8  in) 
in  length  were  collected  from  the 
Ochlockonee  River  during  the  survey; 
they  were  53  mm  (2.1  in)  and  59  mm 
(2.3  in)  in  length.  Based  upon  the  large 
size  attained  by  this  species,  both  were 
possibly  juveniles.  The  smallest 
specimen  found  during  the  survey  in 


the  ACF  River  system  was  76  mm  (3.0 
in)  in  length,  a  size  that  possibly 
represents  a  juvenile.  Richardson  and 
Yokley  (1996)  took  six  0.25  meter  (2.7 
ft)  square  total  substratum  removal 
quadrat  samples  at  a  site  below  Jim 
Woodruff  Dam  in  the  Apalachicola 
River  where  the  purple  bankclimber  was 
abundant,  being  the  second  most 
commonly  encountered  species.  No 
specimens  smaller  than  133  mm  (5.2  in) 
were  found,  indicating  a  lack  of 
recruitment  at  this  site. 

Previous  Federal  Action 

The  fat  threeridge,  shinyrayed 
pocketbook,  oval  pigtoe,  and  purple 
bankclimber  Brst  appeared  as  category  2 
species  in  the  Service's  notices  of 
review  for  animal  candidates  that  were 
published  on  January  6, 1989  (54  FR 
554)  and  on  November  21, 1991  (56  FR 
58804).  At  that  time,  a  category  2 
species  was  one  that  was  being 
considered  for  possible  addition  to  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife.  Designation  of 
category  2  species  was  discontinued  in 
the  February  28, 1996.  Federal  Register 
notice  (61  FR  7596)  (see  also  Issue  103 
in  the  "Summary  of  Comments  and 
Recommendations"  section).  The 
Service  determined  that  these  four 
species  plus  the  Gulf  moccasinshell, 
(Dchlockonee  moccasinshell,  and 
Chipola  slabshell  qualified  as  candidate 
sp>ecies  at  the  time  of  proposal  for 
listing.  A  candidate  species  is  a  species 
for  which  the  Service  has  sufficient 
information  to  propose  it  for  protection 
under  the  Act.  All  seven  species  have 
been  recommended  for  conservation 
status  by  Williams  et  al.  (1992a)  and 
Williams  and  Butler  (1994). 

On  November  18, 1993,  the  Service 
notified  by  mail  (72  letters)  potentially 
ejected  federal  and  State  agencies, 
local  governments,  and  interested 
individuals  that  a  status  review  was 
being  conducted  for  these  seven  species. 
Ten  comments  were  received.  The 
Florida  Division  Office  of  the  Federal 
Highway  Administration  stated  that  no 
bridge  replacement  projects  were 
aurently  planned  in  northwest  Florida, 
and  that  any  future  bridge  replacement 
projects  were  not  anticipated  to  affect 
these  species,  based  on  the  locaUzed 
and  short-term  impacts  associated  with 
these  activities.  The  Federal  Energy 
Regulatory  Commission  stated  that  they 
license  twelve  hydroelectric 
developments  in  the  study  area,  and 
that  issues  concerning  these  species 
should  be  coordinated  with  the  Office  of 
Hydropower  Licensing.  The  Fayette 
County,  Georgia,  Board  of 
Commissioners  expressed  concern  with 
the  Service's  belief  that  impoundments 
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had  played  such  a  major  role  in  the 
demise  of  these  species.  The  Alachua 
County,  Florida,  Environmental 
Protection  Department  indicated  that 
none  of  the  seven  species  were  known 
or  suspected  to  occur  in  that  county. 
The  Florida  Came  and  Fresh  Water  Fish 
Commission  expressed  concern  with 
how  their  plan  to  dredge  the  mouths  of 
several  silted  in  streams  along  the 
Apalachicola  River  to  improve  access 
for  striped  bass  [Momnesaxatilis]  might 
affect  these  mussels.  The  Georgia 
Department  of  Natural  Resources  had 
questions  concerning  the  distribution  of 
these  mussels,  and  sent  a  copy  of 
regulations  addressing  the  commercial 
harvest  of  mussels  in  Georgia.  The 
Florida  Natural  Areas  Inventory 
supported  Federal  Usting  of  these 
species,  and  indicated  that  a  portion  of 
the  Econfina  Creek  watershed  where  the 
Gulf  moccasinshell  and  oval  pigtoe 
occur  is  on  a  list  for  land  purchase  by 
the  State  of  Florida.  Three  individuals 
with  knowledge  of  freshwater  mussels 
supported  Federal  listing  of  these 
species. 

The  processing  of  this  final  rule 
conforms  with  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  December  5, 1996 
(61  FR  64475).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  during  fiscal  year 
1997.  The  guidance  calls  for  giving 
highest  priority  to  handling  emergency 
situations  (Tier  1)  and  second  highest 
priority  (Tier  2)  to  resolving  the  listing 
status  of  the  outstanding  proposed 
listings.  This  rule  falls  under  Tier  2. 
Presently,  there  are  no  pending  Tier  1 
actions  in  Region  4  and  this  is  the 
Region's  last  outstanding  Tier  2  action. 
Additionally,  the  guidance  states  that 
"effective  April  1,  1997,  the  Service  will 
concurrently  undertake  all  of  the 
activities  presently  included  in  Tiers  1, 
2,  and  3"  (61  FR  64480).  In  a  Federal 
Register  notice  published  on  October 
23^  1997  (62  FR  55628),  the  guidance 
was  extended  beyond  FY  1997  until 
such  time  as  new  guidance  is  published. 

In  the  development  of  this  final  rule, 
the  Service  has  conducted  an  internal 
review  of  a  draft  of  this  rule  and  other 
Service-generated  information.  Based  on 
this  review,  the  Service  has  determined 
that  there  is  no  new  information  that 
would  substantively  affect  these  listing 
decisions  and  that  additional  public 
comment  is  not  warranted. 

Summary  of  Comments  and 
Recommendations 

In  the  August  3,  1994,  proposed  rule 
(59  FR  39524),  and  through  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  and 


information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
Federal  and  State  agencies,  county 
governments,  scientific  organizations, 
and  interested  parties  were  contacted  by 
letter  dated  August  18,  1994,  and  were 
requested  to  comment.  Legal  notices 
were  published  in  the  following 
newspapers — the  Albany  Herald, 
Albany,  Georgia,  on  August  20, 1994; 
the  Atlanta  Journal-Constitution, 
Atlanta,  Georgia,  on  August  21,  1994; 
the  Columbus  Ledger-Enquirer, 
Columbus.  Georgia,  on  August  21, 1994; 
the  Macon  Telegraph,  Macon,  Georgia, 
on  August  20, 1994;  the  Thomasville 
Times-Enterprise,  Thomasville,  Georgia, 
on  August  19, 1994;  The  Gainesville 
Sun,  Gainesville,  Florida,  on  August  18, 
1994;  the  Jackson  County  Floridan, 
Marianna,  Florida,  on  August  21, 1994; 
the  Tallahassee  Democrat,  Tallahassee, 
Florida,  on  August  21, 1994;  and  The 
News-Herald,  Panama  City,  Florida,  on 
August  22. 1994. 

In  response  to  twelve  formal  requests 
during  the  first  public  comment  period, 
the  Service  scheduled  five  public 
hearings  in  the  three-State  area  within 
the  historical  range  of  these  seven 
species.  Prior  to  the  hearings,  the 
Service  held  five  public  informational 
meetings  at  the  same  sites  as  the  public 
hearings.  A  notice  of  public  meetings, 
public  hearings,  and  reopening  of  the 
comment  period  was  published  in  the 
Federal  Register  on  December  12, 1994 
(59  FR  63987),  and  in  legal  notices  in 
the  following  newspapers — the  Albany 
Herald,  Albany,  Georgia  on  January  6, 
1995;  The  Atlanta  Journal-Constitution, 
Atlanta,  Georgia  on  January  8,  1995;  the 
Columbus  Ledger-Enquirer,  Columbus, 
Georgia  on  January  5, 1995;  the  Dothan 
Eagle,  Dothan,  Alabama  on  January  7, 
1995;  the  Montgomery  Advertiser, 
Montgomery,  Alabama  on  January  5, 
1995;  the  Tallahassee  Democrat, 
Tallahassee,  Florida  on  January  6, 1995; 
the  Jackson  County  Floridan,  Marianna, 
Florida  on  January  8,  1995;  and  the 
Fayette  News,  Fayetteville,  Georgia,  on 
January  11, 1995.  The  comment  period 
for  the  proposal  closed  on  February  10, 
1995. 

Public  meetings  were  held  at  the 
Fayette  County  High  School  in 
Fayetteville,  Georgia  on  January  5,  1995; 
at  Chipola  Junior  College  in  Marianna, 
Florida  on  January  9, 1995;  at  the  Opera 
House  in  Dothan,  Alabama  on  January 
10, 1995;  at  the  Albany  Civic  Center  in 
Albany,  Georgia  on  January  11, 1995; 
and  at  the  Convention  and  Trade  Center 
in  Columbus,  Georgia  on  January  12, 
1995.  Public  hearings  were  held  at  the 
same  facilities  in  Fayetteville,  Georgia 
on  January  19, 1995;  Dothan,  Alabama 
on  January  23,  1995;  Marianna.  Florida 


on  January  24, 1995;  Albany,  Georgia  on 
January  25, 1995;  and  Columbus, 
Georgia,  on  January  26, 1995. 

In  a  Federal  Register  notice  dated 
April  24, 199S  (60  FR  20072),  the 
Service  reopened  the  comment  period 
on  this  proposal  until  May  5.  1995,  to 
allow  for  consideration  of  numerous 
comments  received  after  the  previous 
deadline  (February  10, 1995)  and  to 
provide  an  opportunity  for  further 
comment.  Legal  notices  were  published 
in  the  following  newspapers — the 
Albany  Herald,  Albany,  Georgia  on 
April  21, 1993;  The  Atlanta  Journal- 
Constitution,  Atlanta,  Georgia  on  April 
24, 1995;  the  Columbus  Ledger- 
Enquirer,  Columbus,  Georgia  on  April 
21, 1995;  the  Dothan  Eagle,  Dothan, 
Alabama  on  April  26, 1995;  the 
Montgomery  Advertiser,  Montgomery, 
Alabama  on  April  22, 1995;  the 
Tallahassee  Democrat,  Tallahassee, 
Florida  on  April  23, 1995;  the  Jackson 
County  Floridan,  Marianna,  Florida  on 
April  26, 1995;  and  the  Fayette  News, 
Fayetteville,  Geoivia  on  April  26, 1995. 

During  the  April  10,  1995,  to  April  26, 
1996.  listing  moratorium,  studies 
involving  some  of  these  proposed 
species  were  conducted  in  the  ACF 
River  system.  To  accept  this  new 
information,  the  Service  published  a 
notice  in  the  Federal  Register  (61  FR 
36020)  on  July  9, 1996,  reopening  the 
comment  period  until  July  26,  1996. 
Legal  notices  were  published  in  the 
following  newspapers — the  Albany 
Herald,  Albany,  Georgia  on  July  14, 
1996;  The  Atlanta  Journal-Constitution, 
Atlanta,  Georgia  on  July  17, 1996;  the 
Columbus  Ledger-Enquirer,  Columbus, 
Georgia  on  July  14, 1996;  the  Dothan 
Eagle,  Dothan,  Alabama  on  July  14, 
1996;  the  Montgomery  Advertiser, 
Montgomery,  Alabama  on  July  14,  1996; 
the  Tallahassee  Democrat,  Tallahassee, 
Florida  on  July  14, 1996;  the  Jackson 
County  Floridan,  Marianna,  Florida  on 
July  14, 1996;  and  the  Fayette  News, 
Fayetteville,  Georgia  on  July  14, 1996. 

"The  Service  received  hundreds  of 
written  comments  and  many  oral 
statements  presented  at  the  public 
hearings  and  received  during  the 
comment  periods.  All  pertinent 
comments  have  been  considered  in  the 
formulation  of  this  final  rule.  The 
proposed  listings  were  supported  by  the 
U.S.  Forest  Service,  the  Environmental 
Protection  Agency  (EPA),  and  the  States 
of  Alabama  (Department  of 
Conservation  and  Natural  Resources) 
and  Florida  (Department  of 
Environmental  Protection  and  Game 
and  Fresh  Water  Fish  Commission 
(FGFWFC)).  The  congressional 
delegations  of  the  three  States  opposed 
the  proposed  listings.  The  following  is 
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a  summary  of  the  comments,  concerns, 
and  questions  (referred  to  as  "Issues" 
for  the  purposes  of  this  summary)  and 
the  Service's  response  to  each. 
Comments  of  similar  content  have  been 
grouped  together. 

Issue  1 :  Numerous  commenters 
thought  that  the  status  survey  was 
insufficient  to  make  listing 
determinations  for  these  seven  species. 
Issues  of  concern  included  sampUng 
methodologies,  specimens  collected, 
sites  sampled,  interpretation  of 
historical  data,  whether  sampling  for 
juveniles  had  been  adequate,  and 
evidence  of  recent  reproduction  and 
recruitment.  Other  issues  raised 
included  the  need  for  quantitative 
samphng,  the  percentage  of  historical 
sites  sampled,  how  historical  sites  were 
selected  for  sampling,  the  evidence  for 
the  decline  of  these  species,  whether 
newly  discovered  sites  represented  new 
colonization  by  these  mussels,  and  the 
reproductive  viability  of  remaining 
populations. 

Response:  Explanations  of  sampling 
methodology,  specimens  collected,  sites 
sampled,  and  analysis  of  historical  data 
have  been  included  imder  "Status 
Survey"  and  "Species  Accounts"  in  the 
Background  section.  Other  issues 
associated  with  the  status  survey  are 
discussed  below. 

Quantitative  sampling  is  not  essential 
to  determine  the  status  of  rare  riverine 
mussel  species  (Miller  and  Payne  1988). 
Mussel  populations  are  often  distributed 
non-randomly  (Downing  and  Downing 
1992).  Even  where  habitats  appear  to  be 
uniform,  mussels  tend  to  be  distributed 
unevenly  (Downing  1991).  For  these 
reasons,  random  transect-type 
quantitative  sampling  is  less  efficient 
than  choosing  sites  based  on  criteria 
such  as  available  habitat  (G.L.  Warren, 
FGFWFC,  in  litt.  1995). 

The  Service  compiled  300  historical 
site  records  from  the  ACF  and 
Ochlockonee  River  systems;  108  of  these 
sites  had  records  of  one  or  more  of  these 
proposed  species.  Research  into 
historical  mussel  collections  since  the 
status  survey  was  completed  has 
yielded  additional  historical  sites  not 
reported  in  Butler  (1993).  The 
percentage  of  historical  sites  in  the  ACF 
and  Ochlockonee  River  systems 
resurveyed  fat  the  seven  species  during 
the  status  survey  ranged  from  40  to  75 
percent,  while  the  percentages  of 
resurveyed  historical  sites  in  the  ACF 
and  Ochlockonee  River  systems  that 
still  supported  live  specimens  of  the 
seven  species  ranged  from  eight  to  43 
percent.  Detailed  analyses  of  these  data 
are  presented  under  "Status  Survey" 
and  "Species  Accounts"  in  the 
"Background"  section.  Many  historical 


sites  had  been  visited  more  than  once  by 
other  researchers  or  collectors  prior  to 
the  status  survey.  If  evidence  indicated 
the  species  had  disappeared  from  a 
historical  site,  and  there  was  little 
probability  of  currently  finding  it, 
survey  efforts  were  not  expended  there. 

The  Service  believes  the  newly 
discovered  sites  do  not  represent  newly 
colonized  sites,  but  sites  that  have 
existed  historically  but  have  not  been 
previously  sampled  by  collectors  (see 
"Status  Survey"  under  Background). 

The  fat  threeridge,  shinyrayed 
pocketbook,  Gulf  moccasinshell,  and 
oval  pigtoe  were  historically  considered 
rare,  but  widespread  and  locally 
abundant  (Clench  and  Turner  1956). 
Mussel  populations  were  decimated  in 
the  Chattahoochee  River  in  the  vicinity 
of  Columbus,  Georgia,  by  the  early  ptart 
of  this  century  (Clench  and  Turner 
1956).  The  river-dependent  mussel 
species  along  the  entire  Chattahoochee 
I^ver  mainstem  now  appear  to  be 
extirpated  (Butler  1993). 

Determination  of  sexual  maturity  in 
these  species  would  require  sectioning 
to  locate  mature  gametes;  determining 
age  would  require  sectioning  the  shells 
(Neves  and  Moyer  1988);  this  was  not 
within  the  scope  or  intent  of  the  status 
survey.  The  Service  considered  shells  to 
represent  juveniles  if  they  were  less 
than  one-quarter  of  the  maximiun  size 
for  each  species.  Based  on  the  adult 
sizes  typical  of  these  seven  mussel 
species,  very  few  juvenile  specimens 
were  located  during  the  status  siurvey. 
While  substrate  samples  were  not  taken, 
the  survey  biologists  located  thousands 
of  smaller  species  of  bivalves  and  snails. 
These  included  the  ubiquitous  Asian 
clam  (Corbicula  fluminea),  pleurocerid 
[Elimia  spp.)  and  other  snails,  and  the. 
iridescent  Ulliput  (Toxolasma  paulus],  a 
mussel  species  rarely  exceeding  32  mm 
(1.25  in)  in  total  length.  The  Service 
believes  that  if  significant  recruitment 
was  occurring  in  the  seven  species, 
more  juvenile  and  small  shells  would 
have  been  located. 

Juveniles  were  also  represented  in 
some  museum  collections.  Specimens  of 
purple  bankclimber  as  small  as  26  mm 
(1.0  in)  in  length  were  represented  in 
museum  collections  while  the  smallest 
specimen  located  during  the  status 
survey  was  53  mm  (2.1  in).  The 
occurrence  of  juvenile  specimens  in 
museiun  collections  substantiated 
population  viability  and  indicated 
recent  reproduction  at  the  time  the 
historical  collection  was  made. 

Richardson  and  Yokley  (1996) 
employed  total  substratiun  removal  of 
six  0.25  m  (2.7  ft)  quadrats  at  each  of 
three  sites.  They  found  three  juvenile 
individuals  of  the  fat  threeridge  in  the 


lower  Apalachicola  River,  but  no 
evidence  of  recruitment  of  the  purple 
bankclimber  below  Jim  Woodruff  Dam 
on  the  same  river.  These  two  species 
were  both  common  and  represented  the 
second  most  abundant  species  at  their 
respective  sites.  The  fat  threeridge 
population  sampled  is  the  largest 
known  (J.  Brim  Box,  USGS,  pars, 
comm.).  These  data  indicate  that  the  fat 
threeridge  is  experiencing  limited 
recruitment,  but  that  there  is  no 
evidence  of  recruitment  in  the  purple 
bankclimber  at  these  sites. 

Brim  Box  and  Dorazio  (in  press)  took 
2,867  substrate  core  samples 
(representing  a  composite  4.23  m  (45.5 
ft)  square)  for  mussels  at  30  sites  in  the 
ACF  system.  No  specimens  of  any  of  the 
7  species  in  this  rule  were  located  in  the 
2,867  core  samples,  although  juveniles 
of  a  few  common  species  were  foimd. 
Brim  Box  and  Dorazio  (in  press)  also 
took  2,867  0.25  m  (2.7  ft)  square  quadrat 
samples,  without  total  substratum 
removal,  for  mussels.  No  juveniles  of 
the  seven  species  were  found. 

Richardson  and  Yokley  (1996)  stated 
that  their  work  demonstrated  that 
unequivocal  evidence  of  recruitment 
can  be  found  with  minimal  sampUng 
effort.  However,  most  Uterature  on  this 
subject  demonstrates  that  the  collection 
of  juveniles  is  a  low  probability  event 
(Kat  1982,  Neves  and  Widlak  1987, 
Stansbery  1995).  Quadrat  sampling  has 
consistently  been  determined  to  be 
inadequate  for  rare  species  (Neves  et  al. 
1980,  Kovalak  et  al.  1986,  Neves  and 
Odum  1989).  The  extreme  patchiness  of 
mussel  distributions  makes  quantitative 
surveys  expensive,  time  ccmsuming,  and 
not  the  best  method  to  determine  the 
population  status  of  rare  species  (Miller 
and  Payne  1988).  The  large  number  of 
substratum  samples  necessary  to 
confirm  recent  recruitment  is  also 
disruptive  to  the  stable  benthic  habitat 
essential  to  these  and  other  riverine 
species  (A.E.  Bogan,  North  Carolina 
State  Museum,  pers.  comm.). 

Issue  2;  Several  commenters  said  that 
the  author  of  the  proposed  rule  stated  in 
a  published  paper  that  major  portions  of 
the  Ai>alachicola  and  Ochlockonee 
rivers  were  "virtually  unsiuveyed." 

Response:  What  that  statement 
referred  to  was  that  few  historical 
sampling  sites  existed  on  the 
Apalachicola  and  lower  Ochlockonee 
rivers  at  that  time  (Butler  1989). 
Subsequent  surveys  on  the  Apalachicola 
(35  sites)  and  Ochlockonee  River  (24 
sites)  mainstems  have  provided 
adequate  information  to  evaluate  the 
status  of  the  species  considered  in  this 
rule. 

Issue  3:  A  few  respondents  asserted 
that  comparing  historical  survey  sites 
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with  status  survey  sites  is  difficult 
because  of  differing  collection 
techniques  and  the  dynamic  nature  of 
streams  (what  was  suitable  habitat 
decades  ago  could  now  be  very 
unsuitable  due  to  various  factors).  One 
commenter  urged  the  Service  to  use 
collection  methods  employed  by  early 
collectors  to  thoroughly  sample  streams. 

Response:  The  Service  agrees  that 
there  may  have  been  changes  in  habitat 
suitability  over  time.  To  compensate  for 
this  factor.  Center  biologists  surveyed 
upstream  and  downstream  of  historical 
sites.  While  streams  are  dynamic,  the 
proportions  of  riffle,  run,  and  pool 
habitats  remain  fairly  constant.  Based 
on  human  influences  over  the  past  two 
centuries,  the  Service  believes  that 
available  habitat  for  these  mussels  has 
diminished  significantly  (see  Factor  A 
in  the  "Summary  of  Factors  Affecting 
the  Species"  section). 

Issue  4:  One  malacologist  (mussel 
expert)  asked  if  it  would  be  possible  to 
time-code  the  map  symbols  in  the  status 
survey  report  so  that  the  distribution 
found  in  this  study  could  be 
distinguished  from  that  of  earlier 
collections. 

Response:  The  distributional  data 
could  be  time-coded;  however,  time- 
coding  collections  was  not  essential  to 
determine  the  status  of  the  seven 
mussels. 

Issue  5:  Two  malacologists  suggested 
that  some  of  these  species  have  always 
been  rare  according  to  the  literature,  and 
that  population  declines  could  not  be 
proven.  One  respondent  questioned 
how  many  of  the  species  existed 
historically  compared  to  now. 

Response:  Van  der  Schalie  (1940) 
gathered  data  on  Chipola  River  mussels 
from  collections  taken  between  1915  to 
1918  and  included  actual  numbers  of 
mussels  from  various  sites  in  the 
drainage.  A  comparison  of  this 
historical  data  with  the  status  survey 
results  indicates  a  significant  reduction 
in  the  numbers  of  at  least  two  species 
in  the  Chipola  River.  Historically,  470 
oval  pigtoe  specimens  were  collected 
from  nine  sites  (an  average  of  52  per 
site)  in  the  Chipola  River  versus  35 
specimens  collected  from  six  sites  (an 
average  of  six  per  site)  during  the  status 
survey.  Historically,  166  specimens  of 
the  Gulf  moccasinshell  were  known 
taken  from  eleven  sites  (an  average  of  15 
per  site)  versus  no  specimens  collected 
in  the  status  survey. 

Clench  and  Turner  (1956)  indicated 
that  some  species  (e.g.,  the  fat  threeridge 
and  oval  pigtoe)  were  rare  and  only 
locally  abundant.  They  documented  10 
to  15  specimens/meter  (0.9  to  1.4 
specimens/ft)  square  of  fat  threeridge 
over  a  200  m  (656  ft)  stretch  of  Dead 


Lake  (Chipola  River).  The  fat  threeridge 
apparently  disappeared  over  20  years 
ago  in  Dead  Lake  and  was  not  found  live 
there  during  the  status  survey.  Except 
for  the  purple  bankclimber,  which  is 
abundant  at  a  few  sites,  these  species 
are  now  rare  range-wide  and  are  not 
abundant  at  any  known  sites  (see 
"Species  Accounts"  in  the 
"Background"  section). 

Issue  6:  Two  respondents  stated  that 
Federal  listing  of  the  purple 
bankclimber  was  not  warranted  because 
the  species  was  abundant  at  some  sites 
in  the  lower  Flint  and  upper 
Ochlockonae  rivers.  One  of  these 
individuals  ftirther  stated  that  he  was 
confident  that  juveniles  of  this  species 
were  common. 

Response:  The  purple  bankclimber  is 
the  most  abimdant  of  the  seven  mussels; 
however,  no  additional  information  on 
purple  bankclimber  abundance  or 
recruitment  was  provided  to  the  Service 
by  these  commenters.  Recent  sampling 
efforts  on  the  Apalachicola  River 
(Richardson  and  Yokley  1996)  located 
only  large  individuals,  indicating  a  lack 
of  recruitment  in  this  species. 

Issue  7:  Ohe  commenter  indicated 
that  the  Gulf  moccasinshell  still  exists  at 
several  sites  in  the  Chipola  River 
system. 

Response:  Van  der  Schalie  (1940) 
reported  166  Gulf  moccasinshells  taken 
from  eleven  sites  (an  average  of  15 
specimens  per  site)  in  the  Chipola  River 
system,  but  none  were  located  during 
the  status  survey.  The  Service  received 
information  on  a  recently  discovered 
population  in  Baker  Creek,  in  the 
Chipola  River  system,  after  publication 
of  the  proposal  (see  "Species  Accounts" 
in  the  "Background"  section),  but  the 
commenter  provided  no  specific 
location  or  other  information. 

Issue  8:  Several  commenters 
questioned  the  Service's  statements 
regarding  impoundments,  including 
status  survey  efforts  in  impoundments, 
impact  of  impoundments  upon  these 
species,  and  the  purple  bankclimber's 
tolerance  of  impoundments. 

Response:  Much  riverine  habitat  in 
the  ACF  system  has  been  converted  to 
slack-water  impoundments,  particularly 
in  the  Chattahoochee  River;  however, 
verifiable  pre-impoundment  records  of 
these  species  are  uncommon  (see  Factor 
A  in  the  "Summary  of  Factors  Affecting 
the  Species"  section).  Museum  records 
confirm  that  some  of  the  Ochlockonee 
River  mussel  fauna  was  inundated  and 
lost  at  the  upper  end  of  Talquin 
Reservoir.  Many  historical  collections 
came  from  the  Chattahoochee  River  in 
the  vicinity  of  Columbus,  Georgia. 
Although  exact  locality  data  is  generally 
lacking,  several  impoundments  in  this 


reach  of  river  permanently  reduced 
available  riverine  habitat  for  mussels. 

During  the  status  survey,  39  reservoir 
sites  were  surveyed;  none  of  the  seven 
species  were  foimd  in  permanently 
impounded  river  reaches.  None  of  these 
species  are  known  to  successfully 
reproduce  and  recruit  under 
impoundment  conditions.  The  reference 
to  the  purple  bankclimber's  tolerance  of 
impoimded  conditions  was  based  on  a 
mussel  relocation  project  funded  by  the 
U.S.  Army  Corps  of  Engineers  (Corps). 
Purple  bankclimbers  from  the 
Apalachicola  River  survived  twelve 
months  in  laboratory  tanks  at  the  USGS 
research  facility  in  Gainesville,  Florida 
(Hamilton  et  at  1996).  However,  the 
mussels  were  maintained  in  flow- 
through  tanks  with  currents.  The 
experiment  does  not  indicate  that  the 
piu-ple  bankclimber  can  survive  and 
reproduce  under  impounded 
conditions. 

Issue  9:  Two  commenters  questioned 
the  expertise  of  the  Center  biologists 
who  carried  out  the  status  survey. 

Response:  The  project  leader  of  the 
status  survey  has  20  years  experience 
with  mussel  research  and  surveys.  The 
field  leader  has  an  M.S.  degree  in 
aquatic  sciences  and  seven  years  field 
experience  in  aquatic  biology.  Field 
biologists,  with  one  exception,  had 
education  in  aquatic  biology  ranging 
fi-om  the  B.S  to  Ph.D.  level.  Two 
scientists  associated  with  the  project 
have  published  scientific  papers  on 
mussel  surveys  and  endangered  species. 
The  Service  believes  that  all  individuals 
involved  in  the  survey  were  well 
qualified. 

Issue  10:  One  commenter  questioned 
the  adequacy  of  the  sampling  done  by 
the  status  survey  biologists,  noting  that 
various  status  survey  field  notes  (e.g., 
the  water  was  too  cold,  too  turbid,  or  too 
deep)  indicated  that  sampling  was 
inadequate  and  that  portions  of  the  field 
data  should  be  discarded. 

Response:  The  survey  biologists 
employed  the  most  appropriate 
sampling  techniques  based  upon  the 
habitat  conditions  present  at  each  site. 
When  high  water  precluded  sampling, 
sites  were  usually  revisited  in  lower 
water  conditions  to  sample.  The  Service 
believes  that  the  information  gathered 
during  field  work  is  reliable  and 
supports  the  determinations  made  in 
this  rule. 

Issue  1 1 :  One  commenter  assumed 
that  when  the  survey  biologists  checked 
a  mussel  for  the  presence  of  mature 
glochidia  the  mussel  was  stressed  or 
even  killed.  Another  respondent 
questioned  the  Service's  recording  of 
laboratory  data,  noting  that  an  entire 
collection  of  over  one  hundred 


UMI 


Federal  Register /Vol.  63,  No.  50 /Monday,  March  16,  1998 /Rules  and  Regulations  12673 


individuals  of  a  common  species  was 
comprised  of  all  fismales. 

Response:  During  the  status  survey, 
some  voucher  mussels  were  preserved 
and  brought  to  the  laboratory  for 
analysis,  including  inspection  for 
glochidia.  Most  of  the  specimens  were 
retiimed  unharmed  to  the  substrate  from 
which  they  were  collected.  The  species 
refarred  to  by  the  respondent  as 
consisting  of  <mly  females  were 
members  of  the  genus  EUiptio.  This 
genus  does  not  exhibit  obvious  external 
difiiarences  between  the  sexes;  glochidia 
must  either  be  present  or  gonadal 
tissues  sectioned  to  determine  sex. 
LaboratCHy  notes  on  this  collection 
stated  that  glochidia  were  not  present 
(or  "MP"  on  the  data  sheets)  for  any 
individual.  The  commenter  apparently 
misconstrued  "NP"  as  meaning  "fsmale, 
glochidia  not  present."  Although  their 
sex  could  not  be  determined,  it  is  likely 
that  both  sexes  were  represented  in  the 
sample. 

Issue  12:  Some  respondents 
contended  that  the  Service  had  not 
sampled  the  Escambia,  Yellow,  and 
Choctawhatchee  rivers,  where  there 
were  historical  records  of  two  of  these 
species. 

Response:  There  is  one  historical 
record  of  the  Gulf  moccasinshell  in  the 
Yellow  River  (1963)  and  foiu*  records 
from  the  Choctawhatchee  River  in  the 
1930*s.  The  Service  examined  over  30 
collections  taken  from  these  watersheds 
over  the  past  few  decades.  The  Gulf 
moccasinshell  did  not  occur  in  any  of 
these  collections.  The  Service  beUeves 
this  species  is  extirpated  from  the 
Yellow  and  Choctawhatchee  River 
systems. 

Clench  and  Turner  (1956)  confused 
the  shinyrayed  pocketbook  with  the 
southern  sandshell  [Lampsilis  australis) 
and  erroneously  stated  that  the 
shinyrayed  pocketbook's  range  included 
the  Choctawhatchee  River.  Johnson 
(1970).  Heard  (1979),  and  Williams  and 
Butler  (1994)  clarified  the  range  of  the 
shinyrayed  pocketbook  as  comprising 
only  the  ACF  and  Ochlockonee  River 
systems.  There  are  no  records  of  any  of 
the  seven  species  from  the  Escambia 
River  system.  Collections  made  by  the 
Center  between  1993  and  1995  in  this 
drainage  corroborate  this  information. 

Issue  13:  One  respondent  commented 
that  the  Service's  diving  regulations 
precluded  divers  from  collecting  in 
navigable  river  channels,  thus  making  it 
impossible  to  assess  mussel  populations 
there. 

Response:  Service  diving  regulations 
do  not  preclude  sampling  in  navigable 
channels.  Many  dives  using  SCUBA 
were  made  in  navigable  channels  during 
the  status  survey,  and  the  Service 


believes  that  mussel  populations  in 
such  areas  were  adequately  sampled. 

Issue  14:  One  commenter  stated  that 
$27,000  was  not  adequate  to  conduct 
the  status  survey  for  the  seven  proposed 
mussels. 

Response:  The  Service's  Jacksonville, 
Florida,  Field  Office  provided  $27,000 
in  initial  funding  and  $12,000  during 
the  survey.  Total  expendit\ires  for  the 
status  survey  wen  over  $110,000.  The 
Service  beUeves  the  status  survey  was 
adequate  to  determine  the  status  of 
these  species. 

Issue  15:  Various  commenters  were 
concerned  that  the  scientific  data 
associated  with  the  status  stuvey  were 
not  subjected  to  proper  peer  review. 

Response:  The  information  supporting 
these  determinations  was  extensively 
peer  reviewed  according  to  Service 
policy  (see  paragraph  following  the 
Service's  response  to  Issue  107  in  the 
"Summary  of  Comments  and 
Recommendations"  section  for  a 
discussion  of  peer  review). 

Issue  16:  Several  respondents  stated 
that  any  decision  to  list  these  species 
should  be  deferred  until  data  is 
available  on  habitat  requirements,  fish 
hosts,  and  threats  to  the  mussels  and 
their  host  fish. 

Response:  Although  such  data  will  be 
important  in  recovery  for  these  species, 
they  are  not  required  under  the  listing 
factors  under  section  4(a)  of  the  Act.  To 
delay  these  listings  until  such  data 
become  available  might  preclude  the 
species  from  being  listed  until  recovery 
becomes  less  likely  or  extinction  occurs. 

Issue  1 7:  As  gravid  specimens  were 
sometimes  documented,  some 
commenters  questioned  the  Service's 
use  of  the  term  "lack  of  reproductive 
viability"  in  the  proposed  rule. 

Response:  In  the  proposed  rule,  the 
Service  stated  that  there  was  little 
evidence  to  suggest  that  populations  of 
the  seven  mussel  species  were 
reproductively  viable.  This  statement 
was  based  on  the  fact  that  no  known 
juveniles  were  collected  during  the 
status  survey.  In  this  final  rule,  the 
Service  has  used  the  phrase  "lack  of 
recruitment"  in  its  discussions  of 
mussel  reproductive  status.  This  term 
more  accurately  defines  the  current 
status  of  these  mussels. 

Issue  18:  Several  commenters  thought 
that  the  Service  had  failed  to  determine 
potential  host  fish  status,  contending 
that  missing  hosts  may  be  the  primary 
cause  of  their  decline.  Two 
malacologists  stated  that  if  their  fish 
hosts  were  gone,  the  mussels  were 
"functionally  extinct";  a  third  asked 
that  if  this  were  so,  why  spend  time  and 
effort  listing  them? 


Response:  As  discussed  under 
"Reproductive  Biology"  in  the 
"Background"  section,  the  fish  hosts  for 
some  of  these  species  are  not  currently 
known.  Without  specific  host  fish 
information,  it  would  be  premature  to 
spend  considerable  eff(uls  and  funding 
on  fish  sampling.  Population  and 
distributicm  information  of  potential 
host  fish  is  not  necessary  to  )\istify 
listing  these  species. 

Loss  (X  depieticm  of  fish  host 
populations  may  be  a  primary  factor  in 
declines  of  some  of  the  seven  mussels. 
A  loss  of  riverine  habitat  has  probably 
also  affected  fish  populati(His  (see 
Factor  A  in  the  "Summary  of  Factws 
Affecting  the  Species"  sectioi). 

If  some  of  these  seven  mussel  species 
are  "functionally  extinct,"  recovery  may 
still  be  possible  by  restoration  of 
required  fish  host  populations  to  the 
ecosystem.  Regardless  of  the 
environmental  factors  responsible  for 
the  decline  of  these  mussels,  if  one  or 
man  of  the  Usting  criteria  are  met, 
section  4  of  the  Act  requires  that  the 
species  be  listed. 

Issue  19:  One  commenter  was  not 
convinced  that  mussels  were  important^ 
while  numerous  malacologists  and  other 
commenters  stated  that  mussels  serve  as 
excellent  water  quality  indicators  and 
barometers  of  aquatic  ecosystem  health. 

Response:  Section  2(a)  of  the  Act 
recognizes  that  species  have  intrinsic 
values  lie.,  aesthetic, ecological, 
educational,  historical,  recreational,  and 
scientific]  to  the  nation,  and  the  section 
4  listing  criteria  do  not  require  other 
justifications.  However,  mussels  are  of 
demonstrable  value  to  man.  Their 
longevity,  relative  immobility,  and  filter 
feeding  habits  make  them  among  the 
best  available  indicators  of 
environmental  quality  in  aquatic 
systems.  Mussels  are  highly  susceptible 
to  sedimentation  and  pollutants  and 
provide  an  early  warning  of  the 
deterioration  of  water  and  habitat 
quality.  They  accumulate  heavy  metals 
and  other  contaminants  in  their  tissues 
and  shells,  serving  as  effective  test 
organisms  for  contaminants  studies. 

Native  Americans  and  early  settlers 
fed  extensively  on  mussels,  as  shown  by 
the  large  deposits  of  shell  material  in 
middens  (Parmalee  et  al.  1982).  In  the 
first  half  of  this  century,  mussels 
supported  a  large  pearl  button  industry 
in  the  United  States  (McGregor  and 
Gordon  1992).  The  cultured  pearl 
industry  harvests  thousands  of  tons  of 
shell  from  eastern  rivers  (Baker  1993), 
and  cultured  pearls  are  a  multi-billion 
dollar  global  industry.  Mussels  are 
important  organisms  for  biological 
studies,  particularly  because  of  their 
diverse  methods  of  attracting  host  fish. 
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Mussels  .<!erve  an  important  ecological 
function  by  filtering  excess  nutrients 
from  the  water,  improving  water  clarity 
so  sunlight  may  promote  rooted  aquatic 
vegetation  growth,  thereby  increasing 
habitat  complexity  and  species 
diversity.  Several  vertebrate  species, 
including  mammals,  birds,  turtles,  and 
fish  feed  regularly  on  mussels  (Fuller 
1974).  Their  shells  provide  substrate 
diversity  and  a  place  for  many  types  of 
invertebrates  to  colonize.  This  function 
is  particularly  important  in  homogenous 
sandy  coastal  plain  rivers  where  hard 
surfaces  are  rare. 

Issue  20:  Two  malacologists 
questioned  the  Service's  statements 
regarding  the  impacts  of  various  human 
activities  on  the  mussels,  whereas  other 
malacologists  thought  that  their 
imperilment  was  easily  documented 
given  the  extensive  available  literature. 
Others  questioned  the  use  of  personal 
communications  and  subjective  terms 
(e.g.,  maybe,  unknown)  in  the  proposed 
rule  and  at  public  meetings. 

Response:  Additional  references 
documenting  Service  conclusions  have 
been  added  in  this  final  rule  (see 
"Background"  and  "Summary  of  Factors 
Affecting  the  Species"  sections).  The 
Service  believes  it  appropriate  to 
consider  reliable  unpublished  reports, 
non-literature  documentation,  and 
personal  communications  with  experts 
in  making  listing  determinations. 

Issue  21:  Several  commenters  thought 
that  natural  factors  (e.g.,  floods)  and  not 
just  the  factors  of  human  origin,  should 
be  considered  in  the  species' 
imperilment. 

Response:  Natural  factors  were 
considered  in  terms  of  threats  to  these 
species  (see  Factors  C  and  E  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section). 

Issue  22:  Two  commenters  questioned 
the  Service's  statement  concerning  lack 
of  adequate  flushing  on  the 
Ochlockonee  River  to  rid  the  channel  of 
silt  and  detritus  below  Talquin 
Reservoir. 

Response:  One  survey  site  in  the 
Ochlockonee  River  below  Talquin 
Reservoir  had  silt  and  detritus  deposits 
extending  from  bank  to  bank.  Under 
normal  conditions,  these  materials  are 
confined  to  slackwater  areas,  where  they 
settle  out  in  low  or  no-flow  conditions. 
Low  flow  releases  from  Talquin 
Reservoir  may  be  contributing  to  this 
situation. 

Issue  23:  One  commenter  stated  that 
these  species'  lack  of  reservoir  tolerance 
may  be  incorrect,  and  that  it  was 
possible  that  mussels  had  not  had 
enough  time  to  reestablish  themselves 
in  the  newly  created  benthic  habitat 


created  by  Chattahoochee  River 
impoundments. 

Response:  There  is  no  evidence  that 
any  of  these  seven  mussels  can 
successfully  reproduce  and  recruit 
under  impoundment  conditions.  Their 
habitat  requirements  generally  consist  of 
stable  substrates,  usually  gravel,  and 
other  rocky  materials  in  stream  channels 
with  currents.  Habitat  conditions 
created  in  impounded  rivers  consist  of 
softer  sediments  (i.e.,  silt,  mud,  sand) 
and  minimal  currents  (except  at 
reservoir  heads).  Impoundments  also 
change  other  physical  and  chemical 
characteristics  of  rivers  (see  Factor  A  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section). 

Issue  24:  Numerous  commenters 
maintained  that  the  results  of  a  Corps- 
sponsored  3tudy  on  mussel 
translocation  were  relevant  to  the 
proposed  listings,  and  that  the  comment 
period  should  have  been  extended  until 
study  results  were  available  for  public 
scrutiny. 

Response:  The  Corps  investigated  the 
feasibility  of  translocating  four  mussel 
species,  including  the  purple 
bankclimber,  in  the  Apalachicola  River 
below  Jim  Woodruff  Dam  (Hamilton  et 
al.  1996).  This  study  will  not  provide 
additional  information  on  the  status  of 
these  species  and  does  not  justify 
further  extension  of  the  comment 
period. 

Issue  25:  Several  respondents  stated 
that  the  Service  cannot  prove  which,  if 
any,  human  activities  actually  affect 
mussels.  Conversely,  a  few 
malacologists  stated  that  determining 
the  direct  relationship  of  these  impacts 
would  be  a  waste  of  research  time  and 
taxpayer  dollars. 

Response:  Although  the  precise  role 
of  the  factors  causing  the  decline  of 
these  species  will  never  be  known,  there 
is  information  available  on  how  human 
activities  affect  these  and  other  species 
of  mussels  (see  "Background"  section 
and  Factor  A  in  the  "Summary  of 
Factors  Affecting  the  Species"  section). 

Issue  26:  A  few  malacologists 
questioned  the  rationale  for 
distinguishing  between  endangered  and 
threatened;  one  of  them  criticized  the 
lack  of  criteria  for  making  such 
distinctions.  One  malacologist 
wondered  how  the  Service  determined 
that  the  narrowly  distributed  Chipola 
slabshell  was  threatened  and  not 
endangered.  They  also  wondered  at 
what  point  information  was  sufficient  to 
list  a  species. 

Response:  The  Act  defines  an 
endangered  species  as  a  species 
threatened  with  extinction  throughout 
all  or  a  significant  portion  of  its  range, 
and  a  threatened  species  as  a  species  in 


danger  of  becoming  endangered 
throughout  all  or  a  significant  portion  of 
its  range  within  the  foreseeable  future 
The  decision  to  propose  a  species  as 
endangered  or  threatened  is  based  solely 
on  the  best  scientific  and  commercial 
data  available  after  conducting  a  review 
of  the  status  of  the  species.  For  the 
application  of  these  definitions  to  the 
seven  mussels  in  general,  and  the 
Chipola  slabshell  in  particular,  see 
"Summary  of  Factors  Affecting  the 
Species"  and  "Species  Accoimts," 
respectively. 

Issue  27:  One  commenter  stated  that 
these  seven  species  were  imperiled  in 
1970,  and  if  the  species  are  still  extant, 
these  listings  are  long  overdue. 

Response:  The  Service  believes  that 
the  status  survey  was  essential  to 
determine  the  current  status  of  these 
species  before  proposing  them  for 
listing.  The  Service  carries  out  status 
surveys  and  listing  actions,  subject  to  a 
priority  system  published  in  the  Federal 
Register  on  September  21,  1983  (48  FR 
43098),  and  contingent  on  the 
availability  of  funding,  personnel,  and 
supportive  information. 

issue  28:  Several  commenters  thought 
that  the  Service  had  overstated  potential 
commercial  utilization  and  take  by 
biological  supply  companies  of  two 
species,  that  Georgia  harvest  regulations 
aiding  in  conservation  had  been 
understated,  and  that  mussel 
identification  training  courses  were 
needed. 

Response:  Much  of  the  conunercial 
shell  harvest  in  the  southeast  now  takes 
place  in  west  Tennessee  and  north 
Alabama.  Although  shells  from  the  ACF 
River  system  are  of  poor  quality,  some 
have  been  included  in  shell  shipments 
(J.  Brim  Box,  USGS,  pers.  comm.). 
Demand  for  shell  in  recent  years  has 
pushed  prices  high  enough  that 
collectors  have  searched  widely  for 
unexploited  shellbeds.  The  fat 
threeridge  and  purple  bankclimber  are 
so  similar  to  the  more  common 
threeridge  and  washboard  [Megalonaias 
nervosa)  that  take  is  a  potential 
problem.  Training  and  the  development 
of  educational  materials  will  be 
considered  as  tasks  when  the  recovery 
plan  is  prepared  for  these  species. 

The  Service  agrees  that  the  practice  of 
dissecting  mussels  in  introductory 
laboratory  courses  is  no  longer 
widespread.  However,  large  species, 
such  as  the  fat  threeridge  and  purple 
bankclimber,  may  still  be  collected  for 
this  purpose  (see  factor  B  imder 
"Summary  of  Factors  Affecting  the 
Species"). 

Regulation  of  commercial  harvest  in 
Georgia  has  changed  since  the  proposed 
rule  was  drafted;  this  has  been 
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addressed  in  the  final  rule  (see  Factor  D 
in  the  "Summary  of  Factors  Affecting 
the  Species"  section  for  discussion  of 
State  regulations  affecting  these 
species). 

Issue  29:  One  commenter  thought  it 
was  inappropriate  for  Service  staff  to 
recommend  that  no  mussels  should  be 
harvested  from  the  ACF  and 
Ochlockonee  River  systems  when  some 
of  the  seven  species  were  abundant. 
Response:  Although  some  of  these 
species  ocair  in  large  numbers  at  a  few 
sites,  the  Service  believes  the  current 
status  of  the  species  does  not  justify  a 
harvest. 

Issue  30:  One  commenter  stated  that 
much  field  data  is  gathered  by  amateurs, 
and  the  Service  should  recognize  the 
value  of  this  information.  Two 
malacologists  thought  that  we 
overestimated  the  number  of  shell  clubs 
and  amateurs,  and  accordingly 
overstated  their  threat  to  these  species 
from  collecting. 

Response:  The  Service  acknowledges 
the  significant  role  amateur 
malacologists  have  played  in  the 
development  of  our  current  knowledge 
of  freshwater  mussels.  Most  early 
mussel  collections,  including  most  of 
the  type  material  used  to  describe  these 
seven  species,  were  collected  by 
amateur  naturalists.  Amateurs  continue 
to  make  important  contributions  to  the 
knowledge  of  mussels.  The  Service 
agrees  that  the  potential  threat  from 
shell  club  collectors  is  minimal  (see 
Factor  C  in  the  "Summary  of  Factors 
Affecting  the  Species"  section). 

Issue  31:  Two  malacologists 
commented  that  the  Service  may  have 
taken  an  alarmist  view  with  the 
proposal.  One  malacologist  believed  the 
Service  was  proposing  to  list  aquatic 
snails  that  were  abundant  and 
unthreatened.  and  doubted  the  data 
used  to  support  the  listing  of  the 
mussels. 

Response:  Based  on  the  best  available 
scientific  and  commercial  data  and  peer 
review,  the  Service  believes  that  listing 
under  the  Act  is  appropriate  for  these 
species  (see  "Summary  of  Factors 
Affecting  the  Species"  section). 

Issue  32:  A  few  respondents  stated 
that,  the  taxonomy  of  these  species 
deserved  further  attention  as  the 
taxonomy  of  some  species  in  the  region 
was  unresolved,  and  speculated  that  we 
may  have  been  confused  regarding 
which  species  we  actually  proposed. 

Response:  Although  the  genetics  of 
various  mussel  genera  in  the 
Apalachicolan  Region  are  little  known 
(Butler  1989),  the  species  included  in 
this  final  rule  have  been  recognized  by 
the  malacological  community  for  nearly 


a  century.  All  meet  the  Act's  definition 
of  "species." 

Issue  33:  One  commenter  wanted  to 
know  why  one  mussel  species 
addressed  in  the  status  survey  report 
was  omitted  fix)m  the  proposed  rule. 

Response:  The  status  survey  included 
the  round  washboard  [Megalonaias 
boykiniana).  In  December  1993.  the 
Service  learned  of  molecular  genetics 
studies  (Mulvey  et  al.  in  press) 
indicating  that  the  round  washboard 
might  be  conspecific  with  the 
widespread  and  common  washboard. 
Based  on  this  taxonomic  uncertainty, 
this  species  was  not  proposed  for 
listing.  The  same  study,  however, 
confirmed  that  the  fat  threeridge 
[Amblema  neisleri)  was  a  distinct 
species  from  the  threeridge  [A.  plicata). 

Issue  34:  One  commenter  suggested 
that  mussel  populaticms  in  the  relatively 
pristine,  undisturbed  Econfina  Creek 
should  be  thriving  because  conditions 
for  mussels  are  optimal. 

Response:  Econfina  Creek  retains  high 
water  quality,  but  has  been  altered  by 
Deer  Point  Reservoir  on  the  lower 
portion  of  the  creek.  Although  Gulf 
moccasinshell  and  oval  pigtoe 
populations  survive  in  this  stream,  the 
populations  appear  to  be  small.  Other 
factors  may  explain  why  these  two 
species  occur  in  small  numbers. 
Econfina  Creek  represents  the  western- 
most stream  within  the  historical  range 
of  the  oval  pigtoe,  and  the  Gulf 
moccasinshell 's  western-most  extant 
population.  Peripheral  populations  in  a 
species'  range  are  often  small  and 
scattered. 

Issue  53:  One  malacologist  stated  that 
Clench  and  Turner's  (1956)  survey  of 
Apalachicolan  Re^on  streams  referred 
to  the  mussel  fauna  as  being 
depauperate,  whereas  the  Service 
claimed  that  the  region  was  well  known 
for  its  high  level  of  endemicity. 

Response:  Clench  and  Turner  (1956) 
stated  "•  *  •  (the  mussel]  fauna  of  [the 
Apalachicolan  Region]  has  been  derived 
from  the  west,  is  depauperate  (not  rich 
in  species),  and  must  be  fairly  old." 
When  compared  to  adjacent  drainages  to 
the  west  (e.g..  Mobile  Basin)  and  north 
(e.g.,  Tennessee  River  system),  the  fauna 
is  relatively  low  in  species  diversity. 
However,  ihe  Apalachicoleui  Region  has 
many  endemic  species  (see 
"Introduction"  in  the  Background        — 
section).  About  30  of  the  60  mussel 
species  known  from  the  region  are 
endemic  (Butler  1989,  Williams  and 
Butler  1994). 

Issue  54:  Two  malacologists  suggested 
that  disease  and  predators  are  not 
threats  to  these  mussels,  and  unless 
information  is  otherwise  available, 


references  to  these  factors  should  be 
deleted. 

Response:  Factor  C  ("Disease  or 
Predation")  in  the  "Summary  of  Factors 
Affecting  the  Species  '  section  notes  that 
there  is  no  specific  information 
available  on  how  disease  and  predation 
affect  these  mussels. 

Issue  55:  One  commenter  believed 
that  mussels  were  more  common  than 
indicated  in  the  proposed  rule,  because 
hundreds,  if  not  thousands,  of  mussels 
are  eaten  by  muskrats  in  the  vicinity  of 
his  property  on  the  Chattahoochee 
River. 

Response:  No  populations  of  these 
seven  species  currently  occur  in  the 
Chattahoochee  River.  The  mussels  in 
question  may  be  the  Asian  clam 
[Corbicula  fluminea],  a  well-known 
food  of  muskrats,  or  reservoir-tolwant 
native  mussels. 

Issue  56:  One  commenter  questioned 
the  relationship  between  mussel 
populations  and  habitat  quality. 

Response:  Many  mussels  require 
water  free  from  excessive  levels  of 
sediments  and  contaminants  (Fuller 
1974,  Havlik  and  Marking  1987).  As 
benthic  inhabitants,  they  are  readily 
affected  by  sedimentation,  and  as  filter 
feeders,  they  are  highly  susceptible  to 
various  contaminants  (see  Factor  A  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section). 

Issue  57:  Two  malacologists 
questioned  these  mussels'  decline  when 
other  species  in  the  same  habitat  had 
viable  populations.  Another  commenter 
thought  the  Service  assumed  ^hat  all 
seven  mussels  had  similar  reproductive 
characteristics. 

Response:  Species  occurring  in  the 
same  habitat  typically  have  differences 
in  life  histories  or  ecological 
requirements  (e.g.,  in  the  case  of 
mussels,  different  host  fishes)  that 
permit  them  to  coexist.  These  species 
would  not  be  expected  to  respond  in  the 
same  way  to  ecological  stress.  The 
specific  reproductive  biologies  of  the 
seven  mussels  is  largely  unknoven,  but 
would  not  be  expected  to  be  the  same. 

Issue  58:  One  commenter  thought 
these  mussels  were  always  rare,  and 
thus  served  a  limited  ecosystem 
function,  and  further  stated  that  the 
Asian  clam  could  fill  their  niche,  thus 
minimizing  a  potential  chain  reaction 
from  loss  of  the  mussels  in  the 
ecosystem. 

Response:  Historical  information 
indicates  that  some  of  these  species 
were  once  locally  abundant;  the  purple 
bankclimber  still  occurs  abundantly  at  a 
few  sites.  The  introduced  Asian  clam 
has  been  common  in  Apalachicolan 
Region  rivers  since  1960  (Schneider 
1967)  (see  Factor  E  in  the  "Summary  of 
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Factors  Affecting  the  Species"  section). 
Although  the  Asian  clam  may  have 
become  an  increasingly  important  food 
for  some  predators  (e.g.,  the  muskrat). 
the  long-term  ecological  consequences 
of  its  colonization  are  unknown. 

Issue  59:  One  respondent  stated  that 
data  were  not  provided  to  substantiate 
claims  that  the  Asian  clam  may  be 
responsible  for  the  imperilment  of  the 
Ocalodconee  moocasinshell. 

Response:  Sickel  (1973)  and  Bass  and 
Hitt  (1974)  indicate  that  Asian  clam 
p<^mlations  are  dense  in  the  ACF  River 
system.  This  final  rule  contains 
additional  information  on  how  Asian 
clams  may  be  impacting  these  seven 
species  (see  Factor  E  in  the  "Simunary 
of  Factors  Afiecting  the  Species" 
section). 

Issue  60:  Several  malacologists 
predicted  that  the  exotic  zebra  miissel 
[E^issena  polymorpba)  will  inevitably 
increase  the  probability  of  extinction  for 
the  seven  species  based  upon  the 
impacts  of  this  non-native  species  in 
midwestem  river  systems. 

Response:  If  the  zebra  mussel  invades 
the  ACF  system,  it  may  be  a  serious 
threat  to  these  species  (see  Factor  E  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section). 

Issue  61:  One  commenter  stated  there 
is  scientific  evidence  that  certain 
dredging,  navigation,  waste  water 
discharges,  silvicultural,  and 
agricultural  activities  may  actually 
benefit  filter  feeders  through  nutrient 
enrichment,  flow  regime  modification, 
and  temperature  modulation. 

Response:  The  commenter  provided 
no  specific  references.  The  Service 
believes  significant  changes  in  water 
quality,  including  large  increases  in 
sisdiments,  decrease  in  flow  due  to 
impoundments,  and  nutrient  increases, 
have  been  generally  detrimental  to  the 
native  mussel  faima  (Weber  1981, 
Sheehan  et  al.  1989,  Goudreau  et  al. 
1993). 

Issue  62:  One  commenter  stated  that, 
in  certain  parts  of  the  world,  mussels 
were  used  to  clean  up  toxic  waste 
waters,  and  wondered  why  these 
species  seemed  to  be  more  susceptible 
to  toxins  when  all  they  had  to  cope  with 
were  agricultural  runoff  and  waste  water 
treatment  plant  effluents.  The 
individual  wanted  to  know  what 
chemicals  were  the  most  toxic  to 
mussels. 

Response:  Mussels  are  filter  feeders 
that  continually  pass  large  volumes  of 
water  through  their  bodies.  Mussels  take 
in  heavy  metals  and  other  contaminants 
and  store  them  in  their  tissues  or 
incorporate  them  into  their  shells.  This 
allows  them  to  effectively  filter 
pollutants  from  water,  but  only  if  the 


species'  toxicity  threshold  is  not 
exceeded  or  its  reproductive  capacity  is 
not  impaired. 

Cadmium  may  be  the  most  toxic 
heavy  metal  to  mussels  (Havlik  and 
Marking  1987).  Other  heavy  metals, 
ammonia,  and  chlorine  also  appear  to  be 
particularly  toxic  to  mussels,  especially 
in  the  early  life  stages. 

Issue  63:  Several  respondents 
questioned  the  mussel  listings  if  many 
of  their  populations  are  non-viable.  If 
so,  not  only  was  recovery  impossible, 
but  the  Serrice  should  not  have 
expended  funds  for  mussel  surveys. 

Response:  These  mussel  populations 
have  been  significantly  reduced  in 
numbers  and  now  exist  only  as 
firagmented  populations  in  altered 
habitats  (see  "Species  Accounts"  in  the 
"Background"  section).  Although  some 
populations  may  not  be  viable,  this  does 
not  preclude  listing.  Such  populations 
could  be  augmented  with  juveniles 
produced  through  artificial  propagation 
or  with  reproducing  adults  from  another 
population. 

Issue  64:  Several  respondents  stated 
that  because  the  Service's  recovery 
record  was  poor,  additional  species 
should  not  be  listed.  Another  implied 
that  the  proposal  did  not  contain  data 
needed  to  effect  recovery  or  predict  the 
species'  recovery  potential. 

Response:  A  species'  recovery 
potential  is  not  a  factor  in  making  a 
listing  determination.  Most  endangered 
and  threatened  species  reached  that 
status  over  many  decades  due  to  habitat 
loss  and  other  complex  causes. 
Recovery  of  these  species  should  not  be 
expected  to  be  rapid  or  easy.  Recovery 
planning  and  implementation  occur 
following  8  species'  listing,  as  required 
by  section  4(f)  of  the  Act. 

Issue  65:  A  few  malacologists  thought 
that  it  was  the  Service's  responsibility  to 
see  that  life  history  studies  on  these 
species  and  research  on  the  well-being 
of  river  ecosystems  should  be 
conducted. 

Response:  In  preparing  the  recovery 
plan  for  these  species,  the  Service  will 
consider  the  need  for  such  research  and 
incorporate  it  in  the  plan  as  appropriate. 

Issue  66:  Numerous  coramenters 
believed  these  listings  would 
significantly  impact  economies  of  the 
three  States.  One  respondent  stated  that 
the  Service  had  "juggled"  the  numbers 
regarding  section  7  consultations  to 
mislead  the  public. 

Response:  Based  on  its  experiences 
with  the  Act  and  listed  mussels,  the 
Service  does  not  believe  the  listing  of 
these  species  will  have  a  significant 
effect  on  the  economy  of  the  three  States 
where  they  occur.  A  1992  General 
Accounting  Office  audit  found  that  99.9 


percent  of  all  projects  (18,211)  that  were 
reviewed  under  the  Act  between  1988 
and  1992  went  forward  unchanged  (x* 
with  (Hily  minor  modifications.  Only  six 
pn^ects  were  halted  due  to  endangered 
species  considerations. 

Issue  67:  Numeroiis  respondents 
stated  that  channel  maintenance  and 
barge  navigation  in  the  ACF  River 
system  would  be  shut  down  at  severely 
ciirtailed  if  these  species  were  listed. 

Response:  Through  the  section  7(a)(4) 
conference  requirement  of  the  Act 
addressing  spades  proposed  for  listing, 
the  Service  and  the  Corps  have  agreed 
on  measures  regarding  channel 
maintenance  operations  that  will  avoid 
jeopardizing  the  mussel  spedes  present. 
These  measures  vtrill  continue  to  be 
implemented  once  the  spedes  are  listed 
(see  "Available  Conservation  Measures" 
section). 

Issue  68:  One  respondent  wanted  the 
Service  to  guarantee  that  there  would  be 
no  finandd  hardship  to  industry,  or 
that  such  costs  should  be  borne  by  the 
Service.  Another  wanted  to  know  the  if 
Service  would  provide  assurances 
regarding  minimal  potential  impacts 
and  restrictions  resulting  from  Uiese 
listings.  Several  respondents  requested 
that  the  Service  provide  an  analysis  of 
the  potential  economic  impacts  of 
listing  these  spedes. 

Response:  Under  Section  4(b)(1)(A)  of 
the  Act,  a  listing  determination  must  be 
based  solely  on  the  best  scientific  and 
commercial  data  available.  The 
legislative  history  of  this  provision 
clearly  states  \he  intent  of  Congress  to 
"ensure"  that  listing  decisions  are 
"•  *  *  based  solely  on  biological 
criteria  and  to  prevent  nonbiological 
considerations  from  affecting  such 
decisions*   *   *"  H.R.  Rep.  No.  97-835, 
97th  Cong.,  2d  Sess.  19  (1982).  As 
further  stated  in  the  legislative  history, 
"*  *   *  economic  considerations  have 
no  relevance  to  determinations 
regarding  the  status  of  species  *  *    *" 
Id.  at  20.  Because  the  Service  is 
specifically  precluded  from  considering 
economic  impacts,  either  positive  or 
negative,  in  a  final  decision  on  a 
proposed  listing,  the  Service  need  not 
consider  the  economic  impacts  of  listing 
these  species. 

Issue  69:  The  Corps  disagreed  with 
the  statement  that  chaimeUzation  was  a 
primary  cause  of  habitat  loss.  They 
stated  that  sediment  instability  in 
maintained  channels  made  these  areas 
too  unstable  to  maintain  mussel 
communities. 

Response:  The  impacts  of  channel 
modifications  are  addressed  in  Factor  A 
in  the  "Sximmary  of  Factors  Affecting 
the  Species"  section. 
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Issue  70:  The  Corps  stated  that 
turbidity  from  dredging  is  not  as 
detrimental  to  benthic  habitats  as  is 
runoff  from  streams  along  the 
Apalachicola  River  after  thunderstorms. 

Response:  Regardless  of  origin, 
impacts  from  sedimentation,  siltation, 
and  turbidity  sources  may  continue  to 
be  a  problem  in  portions  of  the  ACF 
River  system  (see  Factor  A  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section). 

Issue  71:  The  Corps  stated  that  the 
proposal  did  not  provide  evidence  for 
the  statement  that  dredging  activities 
resusp>end  toxicants  bound  to 
sediments. 

Response:  While  organochlorine 
insecticides  were  detected  in  less  than 
10  percent  of  sediment  and  tissue 
samples  taken  in  the  ACF  River  system 
during  1992  and  1993.  such  compounds 
were  formerly  widely  used  in  the  basin 
(Buell  and  Couch  1995).  are  persistent 
in  the  environment,  toxic  to  aquatic  life, 
and  partitioned  into  both  sediments  and 
the  lipid  reservoir  of  oi^anisms  (Day 
1990.  Burton  1992). 

Issue  72:  One  respondent  stated  that 
the  proposals  did  not  explain  why 
impoundments  were  considered  a 
primary  cause  of  habitat  loss.  Another 
stated  that  if  impoundments  are 
implicated,  dams  would  be  required  to 
be  removed. 

Response:  Reservoir  impwcts  on 
mussels  are  well  documented,  and  there 
is  no  evidence  that  any  of  the  seven 
species  can  reproduce  and  successfully 
recruit  in  impoundments  (see  Factor  A 
in  the  "Summary  of  Factors  Affecting 
the  Species"  section).  Although  other 
factors  contributed  to  the  mussels' 
decline,  the  Service  believes  reservoirs 
were  a  significant  factor.  Since  few  if 
any  of  these  species  still  occur  in 
reservoirs,  dam  removal  is  not  a  Service 
goal,  nor  would  the  Act  require  such  an 
action. 

Issue  73:  One  commenter  feared  that 
the  listings  would  affect  ACF  River 
system  water  allocations  under  the  Tri- 
State  Water  Study  (TSW).  The 
Department  of  Energy's  Southeastern 
Power  Administration  was  concerned 
that  the  mussel  listings  would  require 
changes  in  reservoir  operations  that 
might  ultimately  affect  power 
generation  capabilities.  Another 
individual  thought  the  species  were 
proposed  at  this  time  to  impact  the  on- 
going TSW  study. 

Response:  The  Service  has  no  flow 
recommendations  for  these  seven 
mussels.  The  listing  proposal  was 
prepared  after  the  completion  of  the 
status  survey  according  to  normal  listing 
priorities,  and  had  no  connection  with 
the  TSW.  However,  a  review  of  potential 


effects  from  any  proposed  water 
allocation  formula  will  be  needed  (see 
"Available  Conservation  Measures" 
section). 

Issue  74:  Two  malacologists  stated 
that  every  human  activity  affecting  these 
species  and  their  habitats  should  not 
have  been  mentioned  in  the  proposed 
rule;  the  Service  should  have  focused  on 
specific  factors  (i.e.,  sedimentation, 
suspended  solids,  pollution)  with 
objective,  supporting  evidence. 

Response:  TTie  information  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section  has  been  revised  to 
emphasize  the  factors  believed  most 
important  in  the  decline  of  these 
mussels. 

Issue  75:  Some  commenters  disagreed 
with  the  Service's  assertions  regarding 
the  inadequacy  of  riparian  buffers, 
particularly  for  silvicultural  activities. 
Another  commenter  stated  that  the 
Service  overlooked  the  fact  that  the 
State  of  Georgia  had  a  law  protecting 
streamside  buffiars. 

Response:  The  discussion  of  riparian 
buffers  has  been  modified  to  incorporate 
these  comments  (see  Factor  A  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section). 

Issue  76:  Several  commenters 
questioned  the  proposed  rule's 
implication  of  poor  silvicultural 
practices  as  contributing  to  the  mussels' 
demise.  One  commenter  feared  there 
could  be  an  impact  to  the  industry, 
whereas  others  requested  that  data  be 
made  available  to  document  habitat 
reduction  as  a  resuU  of  these  activities. 

Response:  Normal  silvicultural 
activities  on  private  lands  should  not  be 
affected  by  these  listings  (see  "Available 
Conservation  Measures"  section).  The 
discussion  of  silvicultural  activities  has 
been  clarified  in  this  final  rule  (see 
Factor  A  in  the  "Summary  of  Factors 
Affecting  the  Species"  section). 

Issue  77:  One  commenter  stated  that 
timber  is  a  long-term  crop  and  clear- 
cutting  leaves  land  generally 
undisturbed  for  25  years  or  more. 

Response:  Although  clear-cutting  may 
be  conducted  on  a  long-term  basis,  best 
management  practices  for  silvicultural 
activities  are  important  to  protect  stream 
habitats  long  after  such  activities  have 
occurred  (see  Factor  A  in  the  "Summary 
of  Factors  Affecting  the  Species" 
section). 

Issue  78:  One  respondent  stated  that 
if  the  mussels  were  listed,  subsequent 
recovery  plans  would  restrict  land  use 
practices  and  private  property  rights. 
Another  stated  that  if  these  species  are 
listed,  private  individuals  and 
businesses  could  be  subject  to  sections 
7,  9,  and  10  of  the  Act. 


Response:  Recovery  plans  include 
reasonable  actions  that  the  Service 
believes  necessary  to  bring  species  back 
to  the  point  they  no  longer  need 
protection  under  the  Act.  They  do  not 
restrict  land  use  practices  and  private 
property  rights.  The  recovery  planning 
process  is  designed  to  allow  potentially 
affected  segments  of  the  public  to 
participate  in  decision  making  and 
allows  the  special  local  knowledge  of 
affected  communities  to  be  fully 
considered.  Draft  plans  are  made 
available  for  public  review  and 
comment,  and  all  affected  or  interested 
individuals  and  groups  are  encouraged 
to  participate. 

Listing  will  provide  these  species  the 
protection  of  sections  7  (Federal  agency 
actions  and  consultations)  and  9 
(prohibitions)  of  the  Act.  Section  9 
"taking"  exemptions  are  available  under 
both  sections  7  and  9.  Section  7(b)(4)  of 
the  Act  provides  for  incidental  take 
involving  Federal  actions  if  such  take  is 
not  likely  to  jeopardize  listed  species 
and  if  reasonable  and  prudent  measures 
are  implemented  to  minimize  such  take. 
For  further  discussion  of  Federal 
activities  associated  with  these  listings, 
see  the  "Available  Conservation 
Measures"  section. 

Section  10  of  the  Act  provides  for  the 
issuance  of  permits  to  conduct 
otherwise  prohibited  activities.  Through 
section  10  habitat  conservation  planning 
(HCP)  there  is  an  opportunity  to  provide 
species  protection  and  habitat 
conservation  for  non-Federal 
development  and  land  use  activities  that 
may  result  in  incidental  take  of  a  listed 
species.  For  landowners  and  local 
governments,  it  provides  long-term 
assurances  that  their  activities  will  be  in 
compliance  with  the  requirements  of  the 
Act.  Biologically,  it  provides  the  Service 
with  a  tool  to  offset  the  incidental  take 
of  listed,  proposed,  candidate,  and  other 
species  by  reconciling  species 
conservation  with  economic 
development. 

Issue  79:  One  respondent  wanted  a 
clarification  of  the  Service's  term  "poor 
land-use  practices." 

Response:  Poor  land-use  practices  in 
the  proposed  rule  referred  to  activities 
that  cause  excessive  erosion  and 
contribute  to  stream  sedimentation, 
siltation,  and  turbidity.  These  include 
activities  such  as  clearing  or  plowing  to 
the  edge  of  stream  banks,  or  carrying  out 
upland  development  without  adequate 
silt  screens  or  erosion  control. 

Issue  80:  Several  respondents  stated 
that  the  species'  decline  resulted  from 
historical  disturbances,  and  that  present 
conditions  had  improved,  making 
listing  unnecessar>'.  Another  respondent 
realized  the  role  of  historical  impacts. 


12678  Federal  Register / Vol.  63.  No.  50 /Monday.  March  16,  1998 /Rules  and  Regulations 


but  supported  the  listings  and  feU  more 
should  be  done  to  protect  the  remaining 
populations. 

Response:  Historical  human  activities 
have  contributed  to  these  species' 
current  status,  and  some  factors  may 
continue  to  threaten  these  mussels  (see 
Factor  A  in  the  "Summary  of  Factors 
Affecting  the  Species"  section). 
Although  certain  factors  affecting  these 
species  have  improved,  continuing 
threats  to  these  species  qualify  them  for 
listing.  Listing  will  provide  the  Act's 
protective  and  recovery  measures. 

Issue  81:  Several  respondents  thought 
the  agricultural  community  was  being 
directly  implicated  in  poor  land  use 
practices.  Other  respondents  felt  better 
documentation  was  needed  concerning 
agricultural  impacts,  and  believed  that 
normal  agricultural  practices  would  be 
impacted  from  the  listings. 

Response:  Listing  of  these  mussels 
should  not  affect  normal  agricultural 
practices  (see  "Available  Conservation 
Measures"  section).  Implementation  of 
agricultural  best  management  practices 
has  reduced  erosion  in  the 
Apalachicolan  Region,  and  the 
percentage  of  agricultural  lands  has 
declined  as  second-growth  forest  has 
replaced  formerly  cultivated  lands 
(Couch  et  al.  1996).  If  best  management 
practices  ore  followed,  the  Service 
believes  that  agricultiural  activities  will 
be  compatible  with  the  continued 
survivai  of  these,  seven  mussels. 

Issue  82:  Several  respondents  stated 
that  listing  the  mussels  would  adversely 
impact  the  gravel-mining  industry. 

Response:  Large-scale  mining  of  stable 
substrate  inhabited  by  these  mussels 
would  be  detrimental  to  them.  The 
mining  of  unsuitable  habitat  (i.e.. 
unconsoUdated  substrates,  substrates 
within  impoundments)  would  not  be 
likely  to  affect  them.  Gravel  mining  in 
the  Chattahoochee  River  should  be 
unaffected  (see  Factor  A  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section). 

Issue  83:  One  commenter  feared  that 
these  listings  could  cause  modification, 
significant  construction  cost  increases, 
or  even  abandonment  of  existing  and 
planned  waste  water  treatment  plants. 
Another  commenter  wanted  to  know 
what  would  happen  to  municipalities 
that  discharged  effluents  into  streams 
inhabited  by  these  species. 

Response:  The  Service  has  no 
information  showing  that  current  water 
quality  standards  threaten  these  species. 
At  the  time  water  quality  standards  for 
particular  states  are  reviewed  under 
section  402  of  the  Clean  Water  Act.  the 
EPA  will  be  required  to  consult  with  the 
Service  on  any  standards  that  may  affect 
listed  species.  In  the  course  of  the  EPA 


review  of  Alabama's  water  quality 
standards,  the  Service's  biological 
opinion  (dated  October  8,  1996) 
resulting  from  consultation  with  EPA 
determined  that  there  was  not  sufficient 
information  to  determine  whether  the 
standards  were  likely  to  jeopardize  the 
continued  existence  of  some  of  the 
listed  species  found  in  Alabama.  The 
opinion  anticipated  incidental  take  for  a 
number  of  listed  species,  required 
modification  of  water  quality  standards 
to  protect  listed  species,  and  specified 
monitoring  and  research  conditions  to 
determine  if  changes  in  the  standards 
were  necessary.  The  Service  anticipates 
that  future  water  quality  standard 
consultations  will  follow  a  similar 
approach. 

Issue  84:  The  Corps  recommended 
that  a  statement  in  the  proposed  rule 
regarding  the  prolonged  release  of  toxic 
chemicals  from  a  Department  of  Defense 
facility  should  be  revised,  and  that  the 
Service  should  have  considered  the 
long-term  dilution  factor. 

Response:  A  facihty  near  Albany, 
Georgia,  discharged  an  estimated  3.6 
billion  liters  (1)  (0.95  billion  gallons  (g)) 
of  rinse,  stripping,  cleaning,  and  plating 
solutions  through  a  short  canal  into  the 
Flint  River  from  1955  to  1977.  The 
Corps  stated  that  the  flow  rate  in  the 
Flint  River  provided  an  average  dilution 
rate  of  1:127.555  1  (1:33.700  g)  over  the 
22-year  period.  Many  of  these  toxicants 
were  heavy  metals  used  in  plating 
solutions.  Regardless  of  this  dilution     - 
factor,  the  Service  believes  the  long- 
term  release  of  this  effluent  likely  had, 
and  may  continue  to  have,  a  chronic 
toxic  effect  on  Flint  River  mussel 
populations  (see  Factor  A  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section)  and  deserves 
addition^  study. 

Issue  85:  A  few  commenters 
questioned  the  threat  of  toxic  chemical 
spills  on  highway  and  railway  bridges 
over  streams.  Some  commenters  thought 
that  any  listing  would  hamper  efforts  to 
rebuild  bridges  washed  out  during 
major  floods. 

Response:  Toxic  chemical  spills  can 
occur  at  highway,  railway,  and  pipeline 
crossings,  and  industrial  sites  (see 
Factor  A  in  the  "Summary  of  Factors 
Affecting  the  Species"  section).  Section 
7  consultations  for  bridge  replacements 
are  performed  on  a  regular  basis  for 
aquatic  species  throughout  the 
southeast;  occasionally,  species  surveys 
are  requested  prior  to  construction. 
Most  such  projects  do  not  affect,  or  have 
minimal  effects  on,  listed  species.  These 
listings  are  not  expected  to  affect  bridge 
replacement. 

Issue  86:  One  commenter  wanted  to 
know  why  Federal  protection  was 


necessary  if  the  listings  would  not  affect 
individual  activities. 

Response:  The  Act  requires  listing 
based  on  the  five  criteria  in  section  4(a) 
and  does  not  allow  for  consideration  of 
impacts,  or  a  lack  thereof,  on  individual 
activities  as  part  of  a  listing  decision. 
Issue  87:  "The  Corps  stated  that  the 
proposal  provided  minimal  evidence  to 
prioritize  human  activities  that  may 
have  affected  mussel  habitat. 

Response:  Additional  information  on 
such  human  activities  has  been 
provided  in  Factor  A  in  the  "Summary 
of  Factors  Affecting  the  Species" 
section. 

Issue  88:  One  respondent  requested 
information  relating  to  cost/benefit 
ratios  associated  with  recovery  actions. 

Response:  Costs  associated  with 
implementation  of  recovery  tasks  vnl\ 
be  estimated  when  the  recovery  plan  is 
developed  for  these  species.  Cost/ 
benefit  ratios  are  not  calculated  in 
recovery  plans. 

Issue  89:  One  respondent  asked  what 
effect  the  listing  would  have  on 
commercial  fishermen. 

Response:  The  use  of  these  mussels 
for  bait  would  be  a  violation  of  section 
9  of  the  Act.  No  other  effects  on 
commercial  fishermen  are  anticipated. 

Issue  90:  Several  commenten 
believed  the  Service  had  misrepresented 
the  science  io  the  proposed  rule,  based 
upon  an  internal  Service  memorandum. 
Some  individuals  felt  the  Service  had 
changed  its  position  on  the  importance 
of  human  impacts  after  the  proposed 
rule  was  published. 

Response:  The  Service  believes  the 
proposed  rule  was  scientifically  sound, 
as  was  confirmed  by  peer  review. 
Regardless  of  editing  changes  in  the 
draft,  the  proposed  rule  signed  by  the 
Service  Director  and  published  in  the 
Federal  Register  on  August  3, 1994  (59 
FR  39524),  represented  the  Service's 
position  on  the  various  threats  to  the 
seven  mussels.  In  formulating  this  final 
rule,  the  Service  has  considered  all 
substantive  comments  and  re-examined 
these  threats  (see  the  "Summary  of 
Factors  Affecting  the  Species"  section). 

The  perception  that  the  Service 
changed  its  position  was  apparently 
based  on  the  description  in  the 
proposed  rule  of  human  activities  (e.g. 
agriculture  and  forestry)  that  had 
impacted  these  species,  versus  the 
Service's  explanation  at  public  meetings 
that  the  listing  would  have  little  impact 
on  such  activities.  Most  of  these 
activities  are  not  directly  regulated  or 
monitored  by  the  Service  or  other 
Federal  agencies,  and  are,  therefore, 
unlikely  to  be  affected.  Secondly,  many 
human  activities  result  in  effects  that 
are  non-point  in  origin  (e.g..  erosion) 
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and  are  not  easily  attributable  to  a 
particular  source.  The  ways  in  which 
these  listings  are  expected  to  affect 
human  activities  are  discussed  in  the 
"Available  Conservation  Measures" 
section  below. 

Issue  91:  EPA  requested  that  the 
Service  clarify  the  following  statement 
in  the  proposal— "Existing  authorities 
available  to  protect  aquatic  systems, 
such  as  the  Clean  Water  Act  [CWA] 
administered  by  EPA  and  the  (Corps), 
have  not  been  fully  utilized  and  may 
have  led  to  the  degradation  of  aquatic 
environments  in  the  Southeast  Region, 
thus  resulting  in  a  decline  of  aquatic 
species."  EPA  also  requested  that  the 
Service  identify  deficiencies  in  their 
implementation  of  the  CWA  regarding 
State  adopted  narrative  and  numeric 
water  quality  criteria,  State  water  use 
classifications  by  streams  occupied  by 
these  species,  aquatic  life  criteria 
guidance  values;  and  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  procedures.  Several  respondents 
questioned  the  need  to  improve  regional 
water  quality,  suggesting  that  existing 
regulations  are  adequate  to  protect  the 
species,  and  that  poor  water  quality  had 
been  corrected  since  the  passage  of  the 
CWA.  * 

flesponse;  Through  implementation  of 
the  CWA,  water  quality  has  improved 
following  the  construction  of  advanced 
waste  water  treatment  plants.  Water 
quality  criteria,  however,  were 
developed  without  specific  knowledge 
of  the  tolerances  of  these  seven  mussels 
and  previously  Hsted  mussels,  which 
may  be  more  sensitive  than  the  species 
typically  used  to  test  waste  water  (Keller 
and  Zam  1991,  Keller  1993).  Some 
mussel  populations  continue  to  decline 
even  in  areas  that  appear  to  have 
suitable  physical  habitat.  Environmental 
factors  including  contaminants  may  still 
be  adversely  affecting  the  growth, 
reproduction,  recruitment,  and/or 
survival  of  these  populations  (see 
Factors  A  and  E  in  the  "Summary  of 
Factors  Affecting  the  Species"  section). 
Little  is  knovoi  about  the  potential 
impacts  of  contaminants  on  fresh  water 
mussels.  Research  is  needed  to  address 
the  lethal  and  sublethal  effects  of  acute 
and  chronic  exposure  to  toxins  for  all 
life  stages  of  mussels.  This  research  will 
entail  identifying  appropriate  surrogate 
species,  devising  test  protocols,  and 
conducting  studies  to  evaluate  the 
effectiveness  of  these  criteria.  The 
Service  is  currently  working  with  EPA 
to  develop  a  memorandum  of  agreement 
(MOA)  that  will  address  how  EPA  and 
the  Service  will  interact  relative  to  CWA 
water  quality  criteria,  standards,  and 
NPDES  permits  within  the  Service's 
Southeast  Region.  Until  the  MOA  is 


developed  and  data  are  available  to  fully 
evaluate  the  effectiveness  of  current 
national  water  quality  standards,  the 
Service  believes  it  is  premature  to 
attempt,  in  this  final  rule,  to  address  any 
specific  deficiencies  and/or 
inadequacies  that  may  exist  in  EPA's 
implementation  of  the  CWA  regarding 
the  protection  of  water  quality. 

Issue  92:  One  respondent  questioned 
if  the  Service  had  complied  with  the 
National  Environmental  Policy  Act  in 
the  development  of  this  rule. 

Response:  See  "National 
Environmental  PoUcy  Act"  section. 

Issue  93:  A  few  respondents  stated 
that  current  State  and  Federal  laws, 
interagency  regulations,  permit 
guidelines,  and  voluntary  programs 
governing  land  usage  were  sufficient  to 
protect  the  mussels,  and  thus, 
questioned  the  need  to  provide 
additional  protection  when  private 
property  rights  would  be  compromised. 

Response:  The  Service  agrees  that 
current  State  and  Federal  laws  and 
regulations  governing  land  use 
practices,  if  hilly  implemented,  provide 
significant  protection  for  these  species. 
However,  the  current  status  of  these 
seven  species  meets  the  listing  criteria 
of  the  Act.  Listing  will  provide  the 
additional  protective  and  recovery 
provisions  of  the  Act. 

Issue  94:  Several  respondents  stated 
that  listing  these  species  could  be 
considered  an  unfunded  mandate  if 
State  and  local  governmental  agencies 
are  required  to  expend  funds  to  satisfy 
permit  requirements  for  their  protection. 

Response:  The  Act  does  not  mandate 
State  participation  in  the  recovery  of 
listed  species,  but  the  Service 
recognizes  and  is  sensitive  to  the  fact 
that  costs  of  some  projects  may  increase 
as  a  result  of  these  listings.  However, 
the  decision  to  list  the  species  is  based 
on  biological  factors  regarding  status 
and  threats. 

Issue  95:  One  respondent  stated  that 
the  Service  had  not  considered  the 
benefits  that  the  erosion  control 
practices  required  by  the  U.S.  Food 
Security  Act  have  had  on  the  aquatic 
environment. 

Response:  The  Service  agrees  that 
these  requirements  have  benefitted 
mussels  by  reducing  sih  loads  in 
streams. 

Issue  96:  One  respondent  stated  that 
if  these  species  are  listed,  the  public 
will  not  know  when  they  are  in 
violation  of  the  Act  until  "after  the 
fact." 

Response:  See  the  "Available 
Conservation  Measures"  section  for 
activities  the  Service  believes  would 
likely  constitute  violations  of  section  9 
of  the  Act. 


Issue  97:  One  commenter  stated  that 
if  the  Service  reintroduced  mussel 
populations,  the  pubhc  would  not  know 
where  the  reintroductions  occurred,  or 
the  regulatory  impacts  resulting  from 
these  efforts. 

Response:  Section  4(f)(4)  of  the  Act 
requires  the  Service  to  provide  public 
notice  and  an  opportunity  for  public 
review  and  comment  on  all  draft 
recovery  plans.  Establishment  of  an 
experimental  population  under  sectioo 
10(j)  of  the  Act  would  be  done  by 
regulation,  thus,  requiring  the  Service  to 
identify  the  locaUon  of  the  population 
and  provide  for  a  public  comment 
period.  Any  population  determined  to 
be  an  experimental  population  is  treated 
as  if  It  were  listed  as  threatened  for 
purposes  of  establishing  protective 
regulations  under  sectioa4(d)  of  the 
Act.  The  special  rule  for  the 
experimental  population  would  contain 
the  prohibitions  and  exceptions  for  that 
population. 

Issue  98:  Numerous  commenters 
stated  that  the  Service  had  limited  the 
public's  opportunity  to  comment  on  the 
proposal  by  planning  public  hearings 
outside  the  affected  area,  during  the 
Thanksgiving  holidays,  and  at  facilities 
too  small  to  accommodate  the  pubfic. 
They  also  stated  that  comment  periods 
were  too  short,  that  the  Service  might 
refuse  to  pay  for  public  hearing 
facilities,  or  had  not  planned  to  hold 
public  meetings. 

Response:  Section  4(b)(5)  of  the  Act 
requires  that  one  public  hearing  be  held 
on  proposed  listing  regulations,  if 
requested.  Meetings  are  discretionary 
and  are  held  dependent  on  pubUc 
interest  and  need.  In  conjunction  with 
the  proposed  rule,  the  Service  held  five 
public  information  meetings  followed 
by  five  public  hearings  in  three  States 
throughout  the  range  of  the  mussels  (see 
first  part  of  "Summary  of  Comments 
and  Recommendations"  section). 
Meetings  and  hearings  were  scheduled 
to  avoid  holidays  or  other  conflicts. 
Meeting  and  hearing  sites  contained 
seating  well  beyond  the  attendance 
needs  at  all  events.  Comments  were 
accepted  at  the  hearings  and  by  mail; 
the  comment  period  was  opened  four 
times,  over  a  period  of  two  years  (59  FR 
39524,  59  FR  63987,  60  FR  20072,  61  FR 
36020).  The  Service,  therefore,  believes 
there  was  adequate  opportunity  for 
public  comment. 

Issue  99:  Several  commenters  stated 
that  the  Service  had  made  the 
determination  to  list  these  species  prior 
to  public  consideration,  based  on  the 
term  "final  rule"  having  been  used  by 
Service  employees  at  a  pubUc  meeting. 

Response:  The  Service  recognizes  that 
during  the  proposal  period,  the  proper 
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terms  relating  to  a  regulatory  decision 
are  "final  decision"  and  "final  decision 
document."  This  final  rule  has  been 
prepared  after  full  consideration  of  all 
relevant  comments  and  information 
received  during  the  comment  period. 
Issue  100:  One  respondent  believed 
the  Service  had  preconceived  ideas  and 
conclusions  as  to  the  species'  status 
prior  to  conducting  the  status  survey. 
Response:  The  seven  species  were 
considered  to  be  category  2  species  prior 
to  the  status  survey  (see  "Previous 
Federal  Action"  section),  but  this  did 
not  mean  a  decision  had  been  made  to 
list  them.  Many  species  for  which  status 
surveys  are  carried  out  are  fovmd  not  to 
meet  the  listing  criteria  of  the  Act. 

Issue  101:  Several  respondents  stated 
that  the  Service  does  not  use  good 
science  in  the-listing  process;  one 
respondent  stated  that  the  listings 
would  be  arbitrary  and  capricious. 
Several  respondents  believed  that  the 
Service  had  violated  the  Administrative 
Procedure  Act,  the  Act's  "best  scientific 
and  commercial  data  available" 
standard,  and  Constitutional  guarantees 
of  equal  protection  and  due  process. 

Response:  The  Service  believes  that 
this  final  rule  incorporates  the  best 
available  scientific  and  commercial 
information  and  complies  with  the 
Administrative  Procedures  Act. 

Issue  102:  One  individual  stated  that 
he  was  not  provided  an  opportunity  to 
comment  on  the  status  survey  report 
and  the  proposed  rule. 

Response:  The  comment  periods, 
pubUc  meetings,  and  public  hearings 
associated  with  the  proposed  rule  (see 
"Previous  Federal  Action"  section  and 
the  response  to  issue  98)  provided 
extensive  opportunities  for  interested 
parties  to  comment  on  or  to  request 
copies  of  Service  documents. 
issue  103:  One  respondent 
commented  that  the  Service  was  under 
pressure  to  list  as  many  as  possible  of 
the  3.000  species  on  the  annual  notices 
of  review. 

Response:  On  February  28. 1996.  (61 
FR  7596)  the  Service  revised  its 
candidate  species  list,  replacing  an  old 
system  that  listed  nearly  4.000 
"candidate"  species  under  three 
separate  categories  (see  also  "Previous 
Federal  Action"  section).  The  old 
system  led  many  people  to  the  mistaken 
conclusion  that  the  addition  of 
thousands  of  species  to  the  Federal  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants  was  imminent.  Under  the 
revised  list,  only  those  species  for 
which  there  is  enough  information  to 
support  a  listing  proposal  are  called 
"candidates."  These  were  formerly 
known  as  "category  1"  species.  The 
proposal  to  list  these  seven  mussels 


followed  the  Service's  normal  priorities 
and  procedures. 

Issue  lOi:  Several  respondents  stated 
that  the  Service  already  protects  too 
many  species  and  the  country  does  not 
need  any  more  listed  species. 

Response:  Section  4(a)  of  the  Act 
requires  species  to  be  listed  based  on 
the  five  listing  factors.  The  Act  sets  no 
limit  on  the  number  of  species  to  be 
recognized  as  endangered  or  threatened. 

Issue  105:  A  few  commenters  stated 
that  the  Service  had  failed  to  designate 
critical  habitat  or  was  planning  to 
designate  critical  habitat  for  these 
species.  One  respondent  feared  that 
designating  critical  habitat  would  halt 
navigation  channel  maintenance, 
whereas  another  thought  the  Service 
should  determine  the  critical  habitat 
necessary  for  their  survival  and  then 
conduct  an  economic  impact  study. 

Response:  Section  4(a)(3)  of  the  Act 
requires  the  Service  to  designate  critical 
habitat  to  tfie  maximum  extent  prudent 
and  determinable  at  the  time  a  species 
is  listed.  The  Service  has  determined 
that  the  designation  of  critical  habitat 
for  these  seven  species  is  not  prudent 
(see  "Critical  Habitat"  section). 

Issue  106:  One  commenter  believed 
that  any  effort  to  delist  a  mussel  once 
it  was  placed  on  the  Federal  list  would 
require  volumes  of  detailed  data  and  be 
at  the  expense  of  local  governments. 

Response:  The  Act  provides  the  same 
criteria  to  reclassify  or  delist  species  as 
to  hst  them.  Subsequent  to  a  listing, 
section  4(f)  of  the  Act  requires  the 
Service  to  develop  and  implement 
recovery  plans  for  all  listed  species. 
Recovery  plans  include  goals  for 
reclassification  and  delisting.  Section 
4(c)(2)  of  the  Act  further  requires  the 
Service  to  review  the  status  of  listed 
species  every  five  years  to  determine  if 
reclassificetion  or  delisting  is 
appropriate.  There  is  no  obligation  for 
local  governments  or  other  parties  to 
provide  information  on  the  status  of 
listed  species  or  to  initiate 
reclassification  or  delisting  actions. 

Issue  107:  One  respondent  claimed 
the  Service  missed  the  administrative 
deadline  for  publishing  a  final  rule  for 
these  species.  Based  on  our  Federal 
Register  notice  of  July  9, 1996,  (61  FR 
36021)  to  reopen  the  comment  period, 
this  commenter  was  unclear  as  to 
whether  the  mussels  faced  "imminent 
threat"  on  the  basis  of  the  Service 
statement  that  the  proposals  were  a 
"Tier  2  priority"  for  listing. 

Response:  Tne  congressional 
moratorium  on  final  decisions  on 
proposed  listings,  from  April  1995  to 
April  1996,  precluded  publication  of  a 
final  rule  for  these  species  by  the  Act's 
administrative  deadline  of  August  3, 
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1995  (see  "Previous  Federal  Action" 
section).  The  Service  pubUshed  listing 
priority  guidance  to  address  the  backlog 
of  Hsting  activities  as  a  result  of  the 
moratorium  (March  11. 1996  (61  FR 
9651).  May  16, 1996  (61  FR  24722). 
September  17, 1996  (61  FR  48962). 
December  5. 1996  (61  FR  64475).  and 
October  23, 1997  (62  FR  55268).  The 
guidance  assigned  the  processing  of  a 
final  decision  for  these  seven  mussels  to 
Tier  2  (resolving  the  listing  status  of 
outstanding  proposed  rules). 

The  Service  also  solicited  the  expert 
opinions  of  60  scientists  with 
knowledge  of  mussels  and  sampling 
methodologies,  including  most  North 
American  malacologists.  They  were 
asked  to  comment  on  the  adequacy  of 
the  status  survey  in  supporting  the 
proposed  rule.  Responses  were  received 
from  37  individuals  and  pertinent 
comments  were  incorporated  into  this 
final  rule. 

Generally,  the  independent  reviewers 
strongly  supported  the  listing  proposal. 
Many  agreed  with  the  Service's 
concerns  about  the  threats  to  these 
species,  including  loss  of  riverine 
habitat,  vulnerability  of  specific  stages 
of  the  life  histories,  and  impaired 
reproduction.  Seven  malacologists 
stated  that  the  status  survey  was  one  of 
the  most  comprehensive  studies  they 
were  aware  of. 

Two  malacologists  suggested  that  the 
Service  withdraw  the  proposed  rule  and 
conduct  further  studies,  but  provided  no 
specific  information  justifying  the 
withdrawal  of  the  Hsting  proposal. 
However,  in  a  written  statement  read  at 
two  of  the  public  hearings,  one  of  these 
malacologists  stated  that  "*  *  *  the 
integrity  of  the  current  study  is  not 
questioned*  *  *"  (P.Yokley.Jr.. 
University  of  North  Alabama,  in  litt. 
1995). 

Sununary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  fat  threeridge.  shinyrayed 
pocketbook.  Gulf  moccasinshell. 
Ochlockonee  moccasinshell.  and  oval 
pigtoe  should  be  classified  as 
endangered  ^ecies.  and  the  Chipola 
slabshell  and  purple  bankclimber 
should  be  classified  as  threatened 
species.  Procedures  found  at  Section 
4(a)(1)  of  the  Act  and  regulations 
implementing  the  listing  provisions  of 
the  Act  (50  CFR  part  424)  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
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the  fat  threeridge  [Amblema  neislerii], 
shinyrayed  pocketbook  [Lompsilis 
subangulata).  Gulf  moccasinshell 
{Medionidus  penicillatus),  Ochlockonee 
moccasinshell  [Medionidus 
simpsonianus),  oval  pigtoe  [Pleurobema 
pyriforme],  Chipola  slabshell  [Eiliptio 
chipolaensis),  and  purple  bankclimber 
(Elliptoideus  sloatianus)  are  as  follows. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Historically,  mussel  faunas  in  the 
United  States  have  declined  extensively 
as  an  unintended  consequence  of 
human  development  (Havlik  and 
Marking  1987,  Neves  1993).  The  mussel 
fauna  in  much  of  the  Apalachicolan 
Region  has  been  negatively  impacted  by 
impoundments,  siltation, 
channelization,  and  by  water  pollution. 
The  cumulative  effect  of  these  factors  on 
the  aquatic  ecosystems  of  the  ACF  River 
basin  has  not  been  systematically 
evaluated:  an  ongoing  USGS  National 
Water  Quality  Assessment  is  currently 
addressing  this  task  (Couch  et  al.  1996). 

Impoundments  have  permanently 
altered  a  significant  portion  of  the  ACF 
River  system,  which  has  16  mainstem 
impoundments.  Impoundments  affect 
mussels  by  altering  current,  substrate 
(Sickel  1981,  HoUand-Bartels  and 
Waller  1987),  and  water  chemistry 
(Allan  and  Flecker  1993.  Stansbery 
1995).  factors  which  are  important  to 
riverine  mussels.  Lack  of  mussel 
recruitment  in  impoundments  may  be 
due  to  loss  of  glochidia  in  the  substrate, 
attacks  on  glochidia  by  microorganisms, 
or  the  juveniles'  inability  to  survive  in 
silt  (Ellis  1929.  Scruggs  1960.  Williams 
1969.  Fuller  1974). 

The  Chattahoodiee  River  has  13 
dams,  including  three  locks  and  dams 
along  its  lower  half;  the  lower  mainstem 
is  inundated  for  approximately  400  km 
(248  mi).  An  additional  85  km  (53  mi) 
of  mainstem  habitat  are  impounded 
upstream  of  Atlanta,  making 
approximately  485  km  (301  mi)  of  the 
mainstem's  700  km  (434  mi)  total  length 
(69  percent)  impounded.  The  lower 
portions  of  many  tributaries  were 
permanently  flooded  because  of  these 
reservoirs,  including  a  known  site  for 
the  shinyrayed  pocketbook  in  Walter  F. 
George  Reservoir  (Clench  and  Turner 
1956). 

Impoundments  have  altered 
approximately  175  km  (109  mi)  of  600 
km  (372  mi),  or  29  percent,  of  mainstem 
riverine  habitat  on  the  Flint  River. 
Preimpoundment  records  from 
Seminole  and  Blackshear  reservoirs 
exist  for  the  fat  threeridge  and  oval 
pigtoe  (one  site  each),  the  Gulf 
moccasinshell  and  purple  bankclimber 


(two  sites  each),  and  the  shinyrayed 
pocketbook  (three  sites)  (Clench  1955. 
Clench  and  Turner  1956). 

Talquin  Reservoir  inundated 
approximately  32  km  (20  mi)  of  riverine 
habitat  (of  a  total  of  278  km  [172  mi]  of 
mainstem,  or  12  percent  impounded)  in 
the  middle  portion  of  the  Ochlockonee 
River  and  the  lower  5  km  (3  mi)  of  the 
Little  River,  its  largest  tributary. 
Preimpoundment  records  exist  for  four 
of  these  species  from  a  site  at  the 
upstream  end  of  Talquin  Reservoir 
(Clench  and  Turner  1956).  This 
impoundment  may  have  flooded  habitat 
for  the  Ochlockonee  arcmussel,  believed 
to  be  extinct  (Williams  and  Butler  1994), 
and  may  block  potential  host  fish 
movements  for  other  mussels.  The 
shinyrayed  pocketbook,  Ochlockonee 
moccasinshell,  and  oval  pigtoe  were 
absent  downstream  of  the  dam.  Only 
occasional  populations  of  the  purple 
bankclimber  were  found  in  this  portion 
of  the  river. 

Populations  of  the  shinyrayed 
pocketbook.  Gulf  moccasinshell,  and 
purple  bankclimber  have  been  isolated 
due  to  major  impoundments  on  the 
Apalachicola.  Flint,  and  Ochlockonee 
rivers.  Smaller  impoundments  on 
tributary  streams  in  the  region  have 
resulted  in  further  population  isolation 
of  some  of  the  species. 

A  navigation  channel  is  maintained 
on  the  Chattahoochee  and  Apalachicola 
rivers  from  Columbus,  Georgia,  to  the 
Gulf  Coast,  a  distance  of  approximately 
325  km  (200  mi),  and  the  lower  50  km 
(30  mi)  of  the  Flint  River.  River  habitat 
and  stable  benthic  substrates  have  been 
altered  in  significant  portions  of  this 
system.  None  of  these  seven  mussels 
occur  in  the  navigation  channels  of  the 
Chattahoochee  or  Flint  rivers.  The  fat 
threeridge  and  the  purple  bankclimber 
occur  in  portions  of  the  Apalachicola 
River  that  have  a  navigation  channel. 
The  Corps  and  the  Service  have  agreed 
on  procedures  to  minimize  impacts  to 
these  species  when  navigation 
maintenance  is  carried  out  (see 
"Available  Conservation  Measures" 
section). 

Many  regional  streams  have  increased 
turbidity  levels  due  to  siltation.  These 
seven  mussels  probably  attract  host 
Hshes  with  visual  cues.  Such  a 
reproductive  strategy  depends  on  clear 
water.  Turbidity  is  a  limiting  factor 
impeding  sight-feeding  fishes  (Burkhead 
and  Jenkins  1991).  and  may  have 
contributed  to  the  decline  of  these  seven 
species. 

Light  to  moderate  levels  of  siltation 
are  common  in  many  Apalachicolan 
Region  streams  with  populations  of 
these  seven  species,  while  heavy 
siltation  has  occurred  in  the  Piedmont. 


which  is  well  knovm  for  its  highly 
erodible  soils.  Most  of  the  topsoil  in  the 
Piedmont  was  eroded  by  1935  (Wharton 
1978).  Clench  (1955)  attributed  the 
decline  of  the  rich  mussel  fauna  of  the 
Chattahoochee  River  to  erosion  from 
intensive  farming  before  the  Civil  War. 
The  steep  slopes  characteristic  of  the 
Fall  Line  Hills  and  the  Piedmont  result 
in  higher  erosion  rates  than  slopes  on 
more  level  lands  (Pimentel  et  al.  1995). 
Couch  et  al.  (1996)  indicated  that  all 
parts  of  the  ACF  Basin  have  been 
subject  to  alteration  of  forest  cover. 
They  attributed  severe  historical  erosion 
and  sedimentation  in  the  Blue  Ridge 
Province  to  mining  and  logging.  The 
Service  believes  that  while  deforestation 
historically  represented  a  threat  to  these 
mussels,  current  silvicultural  activities 
following  best  management  practices  are 
compatible  with  the  continued 
existence  of  the  species  (see  Available 
Conservation  Measures'  section). 

Because  of  their  sedentary 
characteristics,  mussels  are  extremely 
vulnerable  to  toxic  effluents  (Sheehan  et 
al.  1989;  Goudreau  et  al.  1993).  There 
are  discharges  from  137  municipal 
waste  water  treatment  facilities  in  the 
ACF  River  basin.  Although  the  quality 
of  effluents  has  improved  since  the 
1980's  due  to  improved  waste  water 
treatment  and  a  1990  phosphate 
detergent  ban  in  Georgia,  two-thirds  of 
the  938  stream  miles  in  the  Georgia 
portion  of  the  ACF  River  basin  do  not 
meet  the  designated  water  use 
classifications  under  the  requirements 
of  the  Clean  Water  Act  (Couch  et  al. 
1996). 

Agricultural  influences  include 
nutrient  enrichment  from  confined 
feeding  of  poultry  and  livestock 
(primarily  in  the  Piedmont  Province), 
and  inputs  of  pesticides  and  fertilizers 
from  row  crop  agricuhure  (primarily  in 
the  Coastal  Plain)  (Couch  et  al.  1996). 
An  estimated  3.6  billion  hters  (0.95 
billion  gallons)  of  chemical-laden  rinse, 
stripping,  cleaning,  and  plating 
solutions  were  discharged  through  a 
short  canal  into  the  Flint  River  from 
1955  to  1977  at  a  Department  of  Defense 
facility  in  Albany,  Georgia  (P. 
Laumeyer,  Fish  and  Wildlife  Service, 
pers.  comm.).  The  Service  believes  the 
long-term  release  of  this  effluent  likely 
had,  and  may  continue  to  have,  a 
chronic  toxic  effect  on  Flint  River 
mussel  populations.  The  canal  and 
other  portions  of  the  facility  are  a 
Superfund  site. 

Abandoned  battery  salvage  operations 
affect  water  quality  in  the  Chipola  River. 
Concentrations  of  heavy  metals  (e.g.. 
chromium  and  cadmium)  in  Asian 
clams  and  sediments  increased  in 
samples  taken  downstream  from  two 
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operations  (Winger  et  al.  1985).  Dead 
Lake,  on  the  lower  mainstem,  was 
considered  a  contaminant  sink. 
Chromium  was  found  at  levels  known  to 
be  toxic  to  mussels  (Havlik  and  Marking 
1987)  in  sediment  samples  from  Dead 
Lake  downstream  (Winger  et  al.  1985). 
A  large  population  of  the  fat  threeridge 
has  been  extirpated  in  Dead  Lake, 
possibly  from  such  contamination. 

Residential  development  in  Georgia  is 
resulting  in  the  conversion  of  farmland 
to  subdivisions  in  areas  relatively 
distant  from  the  cities  of  Albany, 
Atlanta,  and  Columbus.  Development 
and  land  clearing  increases  siltation 
from  erosion,  runoff  and  transport  of 
pollutants  from  stormwater,  and 
municipal  waste  water  facility  effluents. 
Lenat  and  Crawford  (1994)  found  that  in 
Piedmont  drainages,  urban  catchments 
had  higher  maximum  average 
concentrations  of  heavy  metals  than 
agricultural  or  forested  catchments. 
Urban  waterways  may  harbor  human- 
produced  contaminants  in 
concentrations  sufficient  to  significantly 
affect  fish  health  (Ostrander  et  al.  1995). 
Additional  water  Supply 
**  impoundments  may  be  planned  to 
satisfy  expanding  urban  and  suburban 
demand.  Any  impoundments  on 
streams  that  support  these  species  may 
have  impacts  on  their  long-terra 
survival.  Impoundments  on  streams  that 
do  not  harbor  these  species  could  be 
designed  in  ways  to  minimize  or 
eliminate  potential  impacts  to  these 
mussels  and  their  habitat  downstream. 
Future  impoundments,  particularly  in 
the  metropolitan  Atlanta  area,  could 
impact  stream  habitats  where  small 
populations  of  the  shinyrayed 
pocketbook.  Gulf  moccasinshell,  and 
oval  pigtoe  exist. 

In-stream  and  near-stream  gravel 
mining  has  occurred  in  various  portions 
of  the  Apalachicolan  Region.  Jenkinson 
(1973)  recorded  the  shinyrayed 
pocketbook,  oval  pigtoe.  Gulf 
moccasinshell,  and  ten  other  species  in 
Little  Uchee  Creek,  a  tributary  of  the 
Chattahoochee  River  in  Alabama.  The 
creek  had  supported  in-stream  gravel 
mining;  only  a  few  shell  fragments  were 
found  at  Jenkinson's  site  in  the  status 
survey,  although  living  shiny-rayed 
pocketbooks  were  found  at  another  site 
in  Little  Uchee  Creek.  Gravel  mining 
operations  in  the  Chattahoochee  River 
do  not  pose  a  threat  to  these  mussels 
since  no  populations  exist  there  now. 
However,  where  in-stream  gravel 
operations  are  conducted  in  the  vicinity 
of  populations  of  these  species,  mussels 
may  be  displaced,  crushed,  or  covered 
by  bottom  materials. 

Some  artifact  and  fossil  collectors 
have  used  suction  dredges  to  scour 


benthic  habitats  in  the  ACF  system.  This 
can  destroy  mussel  habitat  at  the 
collection  site  and  resuspend  silt, 
impacting  downstream  areas.  In  a  study 
on  the  effects  of  suction  dredging  for 
gold  on  stream  invertebrates,  Harvey 
(1986)  concluded  that  impacts  from 
suction  dredges  can  be  expected  to  be 
more  severe  in  streams  with  softer 
substrates  (e.g.,  sand,  gravel),  as  is 
typical  for  most  Apalachicolan  Region 
streams. 

Many  of  the  impacts  discussed  above 
occurred  in  the  past  as  unintended 
consequences  of  human  development  in 
the  Apalachicolan  Region.  Improved 
understanding  of  these  consequences 
has  led  to  regulatory  (e.g.,  the  Clean 
Water  Act)  and  voluntary  measures  (e.g., 
best  management  practices  for 
agriculture  and  silviculture)  and 
improved  land  use  practices  that  are 
generally  compatible  with  the  continued 
existence  of  these  mussels.  Nonetheless, 
the  seven  mussel  species  currently  are 
highly  restricted  in  numbers  and 
distribution  and  show  little  evidence  of 
recovering  bom  historic  habitat  losses. 

B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  threeridge  (a  relative  of  the  fat 
threeridge)  and  the  washboard 
(Megahnaias  nervosa),  which  is 
superficially  similar  to  both  the  fat 
threeridge  and  purple  bankclimber,  are 
heavily  utilized  as  sources  of  shell  for 
nuclei  in  the  cultured  pearl  industry. 
The  Service  has  been  informed  by 
commercial  shell  buyers  that  shells  from 
the  ACF  River  system  are  of  poor 
quality.  However,  shell  material  from 
this  area  may  be  used  as  "filler"  for 
higher  quality  material  from  elsewhere 
(J.  Brim  Box,  USGS,  Gainesville. 
Florida,  pars.  comm.).  In  the  1980's.  the 
price  of  shell  increased,  resulting  in 
increased  competition  for  the  harvesting 
of  shell  beds  in  the  Apalachicolan 
Region. 

Biological  supply  companies  have 
used  the  Flint  River  and  possibly  the 
Ochlockonee  River  as  sources  for  large 
mussel  specimens,  including  the  purple 
bankclimber  and  possibly  the  fat 
threeridge,  to  sell  to  academic 
institutions  for  use  in  laboratory  studies. 
The  practice  of  dissecting  mussels  in 
introductory  laboratory  courses  is  no 
longer  widespread,  and  the  threat  posed 
to  large  species  such  as  the  fat 
threeridge  and  purple  bankclimber  is 
probably  decreasing. 

Nonetheless,  harvest  of  the  fat 
threeridge  and  purple  bankclimber  for 
these  purposes  could  decimate  their 
remaining  populations  (see  Factor  D  in 
this  section).  The  increasing  rarity  of 


these  mussels  potentially  makes  them 
more  appealing  to  shell  collectors. 
Revealing  specific  stream  reaches 
harboring  these  species  could  pose  a 
threat  from  collectors  (see  "Critical 
Habitat"  section  below). 

State  regulations  now  in  effect  should 
deter  or  prevent  the  threat  from 
commercial  collecting  (see  Factor  D 
below). 

C.  Disease  or  Predation 

Diseases  of  mussels  are  virtually 
unknown;  this  factor  is  not  currently 
known  to  affect  these  seven  species. 

Juvenile  and  adult  mussels  may  serve 
as  prey  for  various  animals,  mostly 
fishes,  turtles,  birds,  and  mammals 
(Fuller  1974).  The  muskrat  has  been 
implicated  in  potentially  jeopardizing 
recovery  of  federally  listed  mussels 
(Neves  and  Odum  1989).  Although 
muskrats  are  not  common  within  the 
range  of  these  species,  Piedmont 
populations  of  die  shinyrayed 
pocketbook.  Gulf  moccasinshell,  and 
oval  pigtoe  in  the  upper  Flint  River 
system  may  be  subject  to  some  degree  of 
muskrat  predaltion. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

A  scientific  collecting  p>ermit  is 
required  in  the  State  of  Georgia  to 
collect  mussels  for  scientific  piuposes. 
Commercial  harvest  in  Georgia  is 
allowed  only  for  the  washboard. 
Mechanical  harvest  of  mussels  is  illegal. 
Commercially  harvested  mussels  in 
Georgia  must  be  large  enough  to  not 
pass  through  a  102  mm  (4.0  in)  ring.  The 
harvest  season  is  from  April  1  to  August 
31.  Hand-picking  mussels  requires  a 
resident  or  non-resident  fishing  license. 
Despite  permit  requirements, 
enforcement  is  difficult  and  there  are  no 
present  restrictions  on  sites  of  harvest  or 
quantity  taken  in  Geoi^gia.  Although  not 
a  target  species,  the  purple  bankclimber 
is  superficially  similar  to  the 
commercially  exploited  washboard  to  be 
potentially  threatened  (see  Factor  B  in 
this  section).  The  fat  threeridge  is 
probably  extirpated  from  Georgia  (Butler 
1993). 

Mussel  harvest  in  Florida  is  deemed 
non-profitable  diie  to  the  absence  of 
large  populations  of  desirable  species 
and  poor  shell  quality,  but  there  is 
potential  for  harvest  of  the  fat  threeridge 
and  purple  bankclimber.  In  July  1996, 
the  State  of  Florida  enacted  a 
moratorium  on  commercial  mussel 
-harvest  (G.L.  Warren,  FGFWFC,  pers. 
comm.).  Limited  collection  of  mussels 
under  a  State  permit  is  allowed  for 
scientific  or  other  non-commercial 
purposes.  Alabama  has  commercial 
harvest  guidelines,  including  species 
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size  limits,  restricted  harvest  areas,  and 
closed  seasons.  Of  these  seven  mussels, 
only  the  shinyrayed  pocketbook  is 
found  in  Alabama,  and  it  is  not  a 
commercially  sought  species. 

E.  Other  Naturd  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Because  of  slow  growth  and  relative 
immobihty,  mussel  recolonization  of 
impacted  river  reaches  is  a  lengthy 
process,  achieved  by  dispersal  of  newly 
metamorphosed  juveniles  via  infected 
host  fish,  passive  adult  movement 
downstream  (Neves  1993),  and  active 
migration  or  passive  movement 
downstream  of  small  individuals  (Kat 
1982).  Establishment  of  self-sustaining 
populations  requires  decades  of 
immigration  and  recruitment,  even  for 
common  species  that  may  occur  in  high 
densities  (Neves  1993).  A  mussel 
species  should  be  considered  stable 
only  when  active  population 
recruitment  is  demonstrated  and  a 
significant  number  of  viable  populations 
exists  (A.E.  Bogan.  North  Carolina  State 
Museum,  in  lift.  1995). 

The  exotic  Asian  clam  {Corbicula 
fluminea)  has  invaded  all  of  the  rivers 
where  these  seven  mussels  occur.  First 
reported  from  the  Apalachicolan  Region 
about  1960  (Schneider  1967),  this 
species  may  compete  with  native 
mussels  for  nutrients  and  space  (Clarke 
1983, 1986).  Densities  of  Asian  clams 
are  sometimes  high  in  Apalachicolan 
Region  streams,  with  estimates  ranging 
from  approximately  100/m  (9/ft)  square 
(Flint  River,  Sickel  1973)  to  over  2,100/ 
m  (195/ft)  square  (Santa  Fe  River,  Bass 
and  Hitt  1974).  In  some  streams,  the 
substrate  has  changed  from  homogenous 
silty  sand  or  sand  to  one  with  a  gravel- 
like component  comprised  of  huge 
numbers  of  Hve  and  dead  Asian  clams. 

Buttner  and  Heidinger  (1981) 
estimated  that  an  Asian  clam  could 
filter  an  average  of  347  milliliters  (12.1 
ounces)  of  water  per  hour.  Clarke  (1983) 
hypothesized  that  at  a  density  of  250/m 
(22/ft)  square  in  a  1  m  (3.3  ft)  deep  river 
flowing  at  1.6  km  (1  mi)  per  hour,  Asian 
clams  could  filter  95  percent  of  the 
phytoplankton  out  of  the  water  over  38 
river  km  (24  river  mi).  Clarke  (1986) 
believed  the  Asian  clam  posed  a  threat 
to  the  survival  of  the  endangered  Tar 
spinymussel  [Elliptio  steinstansana]  in 
North  Carolina.  Heard  (1977)  noted  the 
disappearance  of  local  ACF  River 
system  mussel  populations  concurrent 
with  colonization  of  the  Asian  clam. 
Kraemer  (1979)  stated  that  the  Asian 
clam  may  outcompete  native  mussels  in 
altered  streams. 

Another  introduced  bivalve,  the  zebra 
mussel  [Dreissena  polymorpha],  has 
caused  the  extirpation  of  numerous 


native  mussel  populations  and  may 
pose  a  threat  to  these  mussels  in  the 
future.  Introduced  into  the  Great  Lakes 
in  the  late  1980's.  this  exotic  species  has 
been  rapidly  expanding  its  range  in  the 
South,  but  has  not  been  reported  yet 
from  Apalachicolan  Region  streams. 
The  complex  life  cycle  of  mussels 
increases  the  probability  that  weak  links 
in  their  life  history  will  preclude 
successful  reproduction  and  recruitment 
(Neves  1993).  Egg  formation  and 
fertilization  are  critical  phases  in  the  life 
history,  because  many  mussels  fail  to 
form  eggs  (Downing  et  al.  1989)  or 
fertilization  is  incomplete  (Matteson 
1948).  Fertilization  success  has  been 
shown  to  be  strongly  correlated  with 
spatial  aggregation;  excessively 
dispersed  populations  may  have  poor 
success  (Downing  et  al.  1993).  The  need 
for  specific  fish  hosts  and  the  difficulty 
in  recolonizing  areas  where  mussels 
have  been  decimated  are  other  hfe 
history  attributes  which  make  them 
vulnerable  (see  "General  Biology"  in  the 
"Background"  section). 

These  seven  species  have  been 
rendered  vulnerable  to  extinction  due  to 
significant  habitat  loss,  range  restriction, 
and  population  fragmentation  and  size 
reduction.  Most  of  their  populations 
have  been  extirpated  from  the  Piedmont 
portfon  of  their  historical  ranges,  four  of 
five  species  are  extirpated  frx)m 
Alab^a,  and  none  of  the  species 
remain  in  the  Chattahoochee  River.  The 
restricted  distribution  of  these  seven 
species  also  makes  localized 
populations  susceptible  to  catastrophic 
events  and  collection. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  seven  mussels  in  determining  to 
make  this  final  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
the  fat  threeridge,  shinyrayed 
pocketbook,  oval  pigtoe,  Gulf 
moccasinshell,  and  Ochlockonee 
moccasinshell  as  endangered  species, 
and  the  Chipola  slabshell  and  purple 
bankclimber  as  threatened  species. 

The  fat  threeridge,  shinyrayed 
pocketbook,  oval  pigtoe,  Gulf 
moccasinshell,  and  Ochlockonee 
moccasinshell  are  in  danger  of 
extinction  throughout  all  or  a  significant 
part  of  their  range  as  follows: 
Fat  threeridge:  This  species 
historically  occurred  in  the  Flint, 
Apalachicola,  and  Chipola  rivers,  and  is 
currently  known  from  six  sites  on  the 
latter  two  rivers.  It  has  been  extirpated 
from  the  Flint  River,  which  included 
most  of  its  historic  range.  It  has 
disappeared  from  most  of  the  historical 
sites  where  it  was  formerly  found,  and 


only  seven  percent  of  sampled  sites 
within  the  historic  range  still  have  live 
individuals.  Limited  recruitment  of 
young  appears  to  be  occurring  only  at 
one  site  on  the  lower  Apalachicola 
River. 

Shinyrayed  pocketbook:  This  species 
historically  occurred  in  the  ACF. 
Chipola,  and  Ochlockonee  River 
systems.  It  now  occurs  at  only  21 
percent  of  the  historical  sites  sampled, 
and  is  extirpated  from  the  mainstems  of 
the  ACF  rivers.  Populations  have 
declined  significantly  in  the  Chipola 
River.  The  species  occurs  at  29  sites  in 
tributaries  of  the  ACF  rivers  and  the 
Chipola  and  Ochlockonee  rivers.  Only 
two  sites  show  evidence  of  recruitment; 
however,  the  largest  known  population 
shows  no  signs  of  recruitment. 

Gulf  moccasinshell:  This  species 
historically  occurred  in  the  ACF. 
Chipola,  Choctawhatchee,  and  Yellow 
River  systems  and  in  Econfina  Creek.  It 
is  no  longer  present  at  most  of  the 
historical  sites  sampled,  and  is 
apparently  extirpated  from  the 
Apalachicola.  Choctawhatchee,  and 
Yellow  rivers.  There  are  13  known  sites, 
none  showing  evidence  of  recruitment. 

Ochlockonee  moccasinshell:  This 
species  occurred  historically  only  in  the 
(Dchlockonee  River  system.  It  was 
formerly  known  from  eight  sites.  It  is 
now  known  only  from  two  sites,  where 
there  is  no  evidence  of  recruitment 
Only  three  live  individvials  have  been 
found  since  1974. 

Oval  pigtoe:  This  species  was 
historically  found  throughout  the  ACF, 
Chipola.  Ochlockonee,  and  Suwannee 
River  systems,  and  in  Econfina  Creek.  It 
occurred  at  one-third  of  the  historical 
sites  sampled.  It  has  been  extirpated 
from  the  mainstem  of  the  Chattahoochee 
River,  representing  a  significant  portion 
of  its  historical  range;  occurrences  in  the 
Flint  and  Suwannee  River  systems  have 
decreased  from  32  to  12.  The  species  is 
currently  known  to  occur  at  26  sites, 
with  no  evidence  of  recruitment. 

The  Chipola  slabshell  and  purple 
bankcUmber  are  likely  to  become 
endangered  species  in  the  foreseeable 
future  throughout  all  or  a  significant 
part  of  their  range: 

Chipola  slabshell:  This  species 
occurred  historically  at  eight  sites  in  the 
Chipola  River  and  one  site  in  the 
Chattahoochee  River  system.  It  is 
currently  known  from  five  sites  in  the 
Chipola  River.  This  species  appears  to 
have  some  tolerance  of  soft  sediments 
and.  therefore,  has  more  habitat 
potentially  available  than  the  other 
species  in  this  rule.  It  was,  however,       ^ 
found  only  at  nine  percent  of  the  sites 
sampled  within  its  historic  range,  and 
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there  is  no  current  evidence  of 
recruitnient. 

Purple  bankcUmber:  This  species 
historically  occurred  in  the  ACF, 
Chipola,  and  Ochlockonee  River 
systems.  It  currently  occurs  in  the 
Apalachicola.  Fhnt.  and  Ochlockonee 
rivers,  with  41  sites  known.  It  may  be 
extirpated  from  the  Chattahoochee  and 
Chipola  rivers.  There  is  some  evidence 
of  recruitment  at  one  site  in  the 
Apalachicola  River. 

Critical  Habitat 

Critical  halHtat  is  defined  in  secticm  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  Usted,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service's 
regulations  at  50  CFR  424.12(a)(1)  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  tlireatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  these 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  these 
species,  and  designation  of  critical 
habitat  could  further  pose  a  threat  to 
them  through  publication  of  their  site- 
specific  localities. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions.  Since  these  seven 
mussel  species  are  aquatic  throughout 
their  life  cycles.  Federal  actions  that 
might  affect  these  species  and  their 
habitats  include  those  with  impacts  on 
stream  channel  geometry,  bottom 
substrate  composition,  water  quantity 
and  quality,  and  stormwater  runoff. 
Such  activities  would  be  subject  to 
review  under  section  7(a)(2)  of  the  Act, 


whether  or  not  critical  habitat  was 
designated.  Section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  The  fat  threeridge.  shinyrayed 
pocketbook,  Gulf  moccasinshell, 
Ochlockonee  moccasinshell.  oval 
pigtoe,  Chipola  slabshell  and  ptirple 
bankclimber  have  become  so  restricted 
in  distribution  that  any  significant 
adverse  modification  ot  destruction  of 
their  occi^ied  habitats  would  likely 
jeopardize  their  continued  existence. 
This  would  also  hold  true  as  the  species 
recovers  and  its  numbers  increase.  As 
part  of  the  development  of  this  final 
rule.  Federal  and  State  agencies  were 
notified  of  the  mussels'  general 
distributions,  and  they  were  requested 
to  provide  data  on  proposed  Federal 
actions  that  might  adversely  affect  the 
species.  Should  any  futiire  projects  be 
proposed  in  areas  inhabited  by  these 
mussels,  the  involved  Federal  agency 
will  already  have  the  general 
distributional  data  needed  to  determine 
if  the  species  may  be  impacted  by  their 
action,  and  if  needed,  more  specific 
distributional  information  would  be 
provided.  Therefore,  habitat  protection 
for  these  seven  species  can  be 
accomplished  through  the  section  7 
jeopardy  standard  and  there  is  no 
benefit  in  designating  currently 
occupied  habitat  of  these  species  as 
critical  habitat. 

Recovery  of  these  species  will  require 
the  identification  of  unoccupied  stream 
and  river  reaches  appropriate  for 
reintroduction.  The  Service  is  currently 
working  with  the  State  and  other 
Federal  agencies  to  periodically  survey 
and  assess  habitat  potential  of  stream 
and  river  reaches  for  listed  and 
candidate  aquatic  species  within  the 
ACF  and  Ochlockonee  river  systems  and 
the  Yellow  and  Santa  Fe  rivers.  (For  the 
Apalachicola  River,  for  example,  see  the 
discussion  under  "Available 
Conservation  Measures"  below.)  This 
process  provides  up-to-date  information 
on  instream  habitat  conditions  in 
response  to  land  use  changes  withdn 
watersheds.  Information  generated  from 
surveys  and  assessments  is 
disseminated  through  Service 
coordination  with  other  agencies.  The 
Service  will  work  with  State  and 
Federal  agencies,  as  well  as  private 
property  owners  and  other  affected 
parties,  through  the  recovery  process  to 
identify  stream  reaches  and  potential 
sites  for  reintroduction  of  these  species. 
Thus,  any  benefit  that  might  be 
provided  by  designation  of  unoccupied 


habitat  as  critical  will  be  accomplished 
more  effectively  with  the  current 
coordination  process  and  is  preferable 
for  aquatic  habitats  which  change 
rapimy  in  resptmse  to  watershed  land 
use  practices.  In  addition,  the  Service 
believes  tl^t  any  potential  benefits  to 
critical  habitat  designation  are 
outwei^ed  by  additional  threats  to  the 
species  that  would  result  from  such 
designation,  as  discussed  below. 

Tlious^  critical  habitat  designation 
directly  affects  only  Federal  agency 
actions,  this  process  can  arouse  concern 
and  resentment  on  the  part  of  private 
landowners  and  other  interested  parties. 
The  publicatk»  of  critical  habitat  maps 
in  the  Federal  Register  and  local 
newspapera,  and  other  publicity  or 
controversy  accompanying  critical 
habitat  designation  may  increase  the 
potential  for  vandalism  as  well  as  other 
collection  threats  (See  Factor  B  imder 
"Summary  of  Factore  Affecting  the 
Species").  For  example,  in  1993  the 
Alabama  sturgeon  was  proposed  for 
endangered  status  with  critical  habitat 
(59  FR  33148).  Critical  habitat  included 
the  lower  portions  of  the  Alabama, 
Cahaba,  and  Tombigbee  rivers  in  south 
Alabama.  The  proposal  generated 
thousands  of  comments  with  the 
primary  concern  that  the  actions  would 
devastate  the  economy  of  the  State  of 
Alabama  and  severely  impact  adjoining 
States.  There  were  reports  from  State 
conservation  agents  and  other 
knowledgeable  sources  of  rumors 
inciting  the  capture  and  destruction  of 
Alabama  sturgeon.  A  primary 
contributing  factor  to  this  controversy 
was  the  proposed  designation  of  critical 
habitat  for  the  sturgeon. 

The  seven  mussel  species  addressed 
in  this  proposal  are  especially 
vulnerable  to  vandalism.  They  all  are 
found  in  shallow  shoals  or  riffles  in 
restricted  stream  and  river  segments  and 
are  relatively  immobile  and  unable  to 
escape  collectors  or  vandals.  They 
inhabit  remote  but  easily  accessed  areas, 
and  they  are  sensitive  to  a  variety  of 
easily  obtained  conunercial  chemicals 
and  products.  Because  of  these  factore. 
vandalism  or  collecting  could  be 
undetectable  and  uncontrolled. 

All  known  populations  of  these  seven 
mussel  species  occur  in  streams  flowing 
through  private  lands.  One  threat  to  all 
surviving  populations  of  these  seven 
species  appears  to  be  pollutants  in 
stormwater  runoff  that  originate  from 
private  land  activities  (see  Factor  A). 
Therefore,  the  survival  and  recovery  of 
these  mussels  wrill  be  highly  dependent 
on  landowner  cooperation  in  reducing 
land  use  impacts.  Controversy  resulting 
from  critical  habitat  designation  has 
been  known  to  reduce  private 
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landowner  cooperation  in  the 
management  of  species  listed  under  the 
Act  (e.g.,  spotted  owl,  golden  cheeked 
warbler).  The  Alabama  sturgeon 
experience  suggests  that  critical  habitat 
designation  could  affect  landowner 
cooperation  within  watersheds 
occupied  by  these  seven  mussels. 

Based  on  the  above  analysis,  the 
Service  has  concluded  critical  habitat 
designation  would  provide  little 
additional  benefit  for  these  species 
beyond  those  that  would  accrue  from 
listing  under  the  Act. 

The  Service  also  concludes  that  any 
potential  benefit  from  such  a 
designation  would  be  offset  by  an 
increased  level  of  vulnerability  to 
vandalism  or  collecting,  and  by  a 
possible  reduction  in  landowner 
cooperation  to  manage  and  recover 
these  species.  The  designation  of  critical 
habitat  for  these  seven  mussel  species  is 
not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  indude 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  oi^anizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  Section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 


agency  must  enter  into  formal 
consultation  with  the  Service. 

The  Service  notified  Federal  agencies 
that  may  have  programs  which  could 
affect  these  species.  Navigation 
maintenance  on  the  Apalachicola  River 
has  the  potential  to  impact  the  fat 
threeridge  and  purple  bankclimber. 
These  species  are  concentrated  in  two 
short  reaches  of  the  Apalachicola  River 
that  have  only  minimal  dredging 
requirements.  The  Service  and  the 
Corps  have  agreed  on  the  following 
criteria  to  address  potential  navigational 
impacts — (1)  dredging  and  dredge 
material  disposal  can  continue  without 
further  coordination  with  the  Service  in 
all  areas  where  these  mussels  were  not 
found  during  the  status  survey  and  in 
areas  where  the  Corps  has  dredged  or 
disposed  dredge  material  since  1991; 
and  (2)  in  areas  that  do  not  meet  the  first 
criterion,  the  Corps  will  consult  further 
with  the  Service  to  determine  if 
modifications  of  their  channel 
maintenance  activities  are  needed  to 
protect  the  species.  These  further 
consultations  may  require  the  Corps  to 
conduct  additional  mussel  surveys  prior— 
to  initiating  channel  maintenance 
activities.  The  Corps  and  the  Service 
have  established  an  effective  working 
relationship  on  this  issue,  and  will 
make  every  effort  to  continue  navigation 
maintenance  while  protecting  listed 
mussels.  If  conflict  arisen,  potential 
measures  for  resolution  include 
relocation  of  the  channel  alignment, 
disposal  areas,  or  mussels. 

A  water  supply  reservoir  is  under 
consideration  on  Line  Creek  in  the 
upper  Flint  River  system,  in  Cowetta 
and  Fayette  coimties,  Georgia.  This 
project  would  inundate  historical 
habitat  for  the  shinyrayed  pocketbook 
and  oval  pigtoe.  The  project  applicant, 
Fayette  County,  will  need  to  secure  a 
permit  pursuant  to  section  404  of  the 
CWA.  In  survey  efforts  made  subsequent 
to  the  status  survey,  however,  none  of 
these  seven  species  were  found,  and 
there  is  very  little  suitable  habitat  in  the 
area  to  be  affected  by  the  proposed  dam 
and  reservoir.  One  live  shinyrayed 
pocketbook  was  found  several  miles 
downstream  of  the  proposed  dam  site, 
but  the  Service  does  not  believe  the 
proposed  project  will  affect  this  area. 
Therefore,  listing  of  this  species  will  not 
affect  the  project. 

The  CoqDs  is  responsible  for  operating 
the  reservoirs  and  channel  structures  in 
the  ACF  Basin  for  a  variety  of  purposes, 
including  navigation,  flood  control, 
water  supply,  fish  and  wildlife 
resources,  recreation,  and  hydropower. 
Water  allocation  formulae  are  being 
developed  in  conjunction  with  an 
Interstate  Water  Compact  involving  the 


States  of  Alabama,  Florida,  and  Georgia, 
to  provide  for  the  needs  of  these  States. 
Any  allocation  formula  that  might  affect 
the  seven  mussels  will  require  section  7 
consultation  between  the  Corps  and  the 
Service. 

No  other  specific  Federal  actions  were 
identified  that  would  likely  affect  any  of 
the  species.  Federal  activities  for  which 
potential  effects  to  the  species  would  be 
reviewed  include  the  issuance  of 
permits  for  reservoir  construction, 
stream  alterations,  waste  water  facility 
development,  water  withdrawal 
projects,  pesticide  registration, 
agricultural  assistance  programs, 
mining,  road  and  bridge  construction. 
Federal  loan  programs,  water  allocation, 
and  hydropower  relicensing.  However, 
it  has  been  the  experience  of  the  Service 
that  nearly  all  section  7  consultations 
have  been  resolved  so  that  the  species 
has  been  protected  and  project 
objectives  met. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  and  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
wildlife  species  under  certain 
circumstances.  Regulations  governing 
permits  are  at  50  CFR  17.22  and  17.32. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  For 
threatened  species,  permits  also  are 
available  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act. 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  at  the  time  of  listing, 
to  the  maximum  extent  practicable, 
those  activities  that  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  these  listings  on  proposed  and 
ongoing  activities  within  a  species' 
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range.  During  the  public  comment 
period,  comments  were  received 
questioning  the  effect  these  listings 
would  have  on  private  landowners  (see 
response  to  Issues  69,  76.  and  81  in  the 
"Summary  of  Comments  and 
Recommendations"  section),  normal 
agricultural  activities  (see  response  to 
Issue  84),  silvicultural  practices  (see 
response  to  Tssue  79),  and  commercial 
fishing  (see  response  to  Issue  92).  The 
Service  believes,  based  on  the  best 
available  information  as  outlined  in  the 
"Summary  of  Comments  and 
Recommendations"  section  of  this  rule, 
that  the  aforementioned  actions  will  not 
result  in  a  violation  of  section  9 
provided  the  activities  are  carried  out  in 
accordance  with  any  existing 
regulations,  permit  requirements,  and 
best  management  practices.  The  Service 
also  believes  that  most  other  human 
activities  wrill  not  result  in  a  section  9 
violation.  These  include  use  of  the  river 
by  boaters,  anglers,  and  other  existing 
recreational  uses. 

Activities  that  the  Service  believes 
could  potentially  result  in  "take"  of 
these  mussels  include,  but  are  not 
limited  to,  (1)  unauthorized  collection 
or  capture  of  the  species;  (2) 
unauthorized  destruction  or  alteration 
of  the  species'  habitat  (e.g.,  in-stream 
mining,  chaiuielization,  discharge  of  fill 
material);  (3)  violation  of  any  discharge 
or  water  withdrawal  permit;  and  (4) 
illegal  discharge  or  diunping  of  toxic 
chemicals  or  other  pollutants  into 
waters  supporting  these  species. 

Activities  not  identified  in  the  above 
two  paragraphs  will  be  reviewed  on  a 


case-by-case  basis  to  determine  if  a 
violation  of  section  9  of  the  Act  may 
have  occurred.  The  Service  does  not 
consider  these  lists  to  be  exhaustive  and 
provides  them  as  information  to  the 
public. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Jacksonville, 
Florida  Field  Office  (see  ADDRESSES 
section)  or  the  Field  Supervisor  of  the 
Service's  Panama  City,  Florida  Field 
Office  (U.S.  Fish  and  Wildlife  Service, 
1612  June  Avenue.  Panama  City.  Florida 
32405,  telephone  904/769-0552). 
Requests  for  copies  of  the  regulations  on 
listed  species  and  inquiries  regarding 
prohibitions  and  permits  should  be 
addressed  to  the  U.S  Fish  and  Wildlife 
Service.  Ecological  Services,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345-3301  (404/679-7313). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  NEPA  of  1969,  need  not 
be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

This  rule  does  not  contain  collections 
of  information  that  require  approval  by 
the  0MB  under  44  U.S.C.  3501  et  seq. 


References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  wall  as  others,  is  available 
upon  request  from  the  Field  Supervisor 
(see  ADDRESSES  section). 

Author         I 

The  primary  author  of  this  final  rule 
is  Mr.  Robert  S.  Butler,  U.S.  Fish  and 
Wildlife  Service.  Asheville  Field  Office, 
160  Zillicoa  Street,  Asheville.  North 
Carolina  28801  (704/258-3939). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations,  as 
follows: 


PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  .read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  IB  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  section  17.11(h)  by  adding 
the  following,  in  alphabetical  order 
under  CLAMS,  to  the  List  of  Endangered 
and  Threatened  Wildlife: 

f  17.11    Endangered  and  threatened 
wlldine. 


(h)  •  •  •) 


Species 


Common  name 


Scientific  name 


Histof  ic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


UMI 


CLAMS 


BankcJimber.  purple      EHiptoidevs  U.S.A.  (AL.  FL.  and      NA T 

sloatianus.  GA).       j 

Moccasinshell.  GuH       Medionidus  U.S.A.  (AL.  FL.  and      NA E 

peniciHatus.  GA). 

Moccasinshell,  Medionidus  U.S.A.  (FL  and  GA)      NA E 

Ochkxkonee.  simpsonianus. 

I 

Pigtoe.  oval Pleurobema  U.S.A.  (AL.  FL.  and      NA E 

pyriforme.  GA).        , 

Pockettxx)k,  Lampsilis  U.S.A.  (AL,  FL.  and      NA E 

shinyrayed.                  subangulata.  GA).      i 

Slabshell,  Chipola  ....    Elliptio  chipolaensis      U.S.A.  (AL  and  FL)       NA T 


633 

633 
633 

* 

633 
633 
633 


NA 


UK 


NA  NA 

NA  NA 


NA 


NA 


NA 


NA 


NA 


NA 
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Species 


Common  name 


Sctentific  name 


Vertebrate  popu- 
Historic  range  lation  where  endan-      Status      When  listed         Critical  Special 

gered  or  threatened  nabrtat  rules 


Threeridge,  fat  AmUema  neislerii  ...    U.S.A.  (FL  and  GA)      NA e 


633 


NA 


NA 


Dated:  January  23, 1998. 
Jamie  Rappaport  Clark, 

Director.  Fish  and  Wildlife  Service. 

[FR  Doc.  9»-6493  Filed  3-13-98;  8:45  am] 

BILUNQ  CODE  4310-66-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 
[i.D.  021998C] 

North  and  South  Atlantic  Swordflsh 
Fishery;  Directed  Fishery  Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  has  projected  that  the 
directed  fishery  quota  for  the  second 
semiannual  1997  North  and  South 
Atlantic  swordfish  season  (December  1, 

1997,  to  May  31, 1998)  will  be  reached 
on  or  before  March  31  and  April  15, 

1998.  respectively.  Consequently,  NMFS 
closes  the  directed  fishery  for  the  North 
Atlantic  swordfish  fishery  effective 
March  31, 1998,  and  for  the  South 
Atlantic  swordfish  fishery  effective 
April  15, 1998.  The  intent  of  this 
closure  is  to  prevent  overharvest  of  the 
quotas  established  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  for  the  directed 
North  and  South  Atlantic  Swordfish 
Fishery. 

DATES:  The  closure  is  effective  at  6  p.m., 
local  time,  on  March  31  through  May 
31, 1998.  for  the  North  Atlantic 
swordfish  fishery,  and  at  6  p.m.,  local 
time,  on  April  15  through  May  31, 1998, 
for  the  South  Atlantic  swordfish  fishery. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson,  301-713-2347,  or  Buck 
Sutter,  813-570-5447. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Atlantic  swordfish  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
Atlantic  Swordfish  and  its 
implementing  regulations  at  50  CFR  part 
630  imder  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 


U.S.C.  1801  et  seq.)  and  the  Atlantic 
Tunas  Convention  Act  (ATCA;  16  U.S.C. 
971  et  seq.].  Regulations  issued  under 
the  authority  of  ATCA  carry  out  the 
recommendations  of  ICCAT. 

The  regulations  governing  the 
Atlantic  swordfish  fisheries  at  §  630.24 
provide  for  a  specified  annual  quota  to 
be  landed  by  the  directed  fishery.  The 
annual  quota  is  divided  into  two 
semiannual  quotas  for  each  of  the  6- 
month  periods,  June  1  through 
November  30,  and  December  1  through 
May  31.  NMFS  is  required,  under 
§  630.25(a)(1),  to  monitor  the  catch  and 
landings  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  will  equal  the  quota,  and  to 
announce  the  closure  by  publication  in 
the  Federal  Register.  ICCAT  dehneates 
Atlantic  swordfish  stocks  north  and 
south  of  5°  N.  lat.  On  October  24,  1997 
(62  FR  55357),  consistent  with  ICCAT's 
recommendations,  NMFS  established  a 
U.S.  quota  for  the  North  Atlantic 
swordfish  fishery  of  2,464  metric  tons 
dressed  weight  (mt  dw),  established  a 
U.S.  quota  for  the  South  Atlantic 
swordfish  fishery  of  188  mt  dw,  and 
implemented  the  same  management 
measures  for  the  South  Atlantic 
swordfish  fishery  as  were  in  place  for 
the  North  Atlantic  swordfish  fishery 
(i.e.,  logbook  reporting,  permitting, 
minimum  size,  transfer-at-sea,  etc.). 

New  ICCAT  Compliance  Measures 

In  1996,  ICCAT  recommended 
compliance  measures  in  which  member 
nations  could  be  subject  to  restrictive 
trade  measures  and  reduced  quotas 
equal  to  a  minimum  of  125  percent  of 
the  excess  harvest  if  North  Atlantic 
swordfish  quotas  are  repeatedly 
exceeded.  These  measures  were 
recommended  to  be  extended  to  the 
South  Atlantic  by  ICCAT  in  1997. 

Closure  of  the  North  Atlantic  Swordfish 
Fishery 

The  1997  quota  for  the  North  Atlantic 
swordfish  fishery  of  2,464  mt  dw  is 
divided  between  the  directed  fishery 
(2,164  mt  dw)  and  the  incidental  fishery 
(300  mt  dw).  The  annual  quota  for  the 
directed  fishery  is  subdivided  into 
longline/harpoon  and  drift  gillnet 
quotas,  with  allocations  of  2,121.2  and 
42.8  mt  dw,  respectively.  A  final  rule 


issued  under  the  Endangered  Species 
Act  closed  the  drift  gilhiet  sector  of  the 
swordfish  fishery  until  August  1, 1998, 
to  avoid  jeopardizing  the  continued 
existence  of  the  North  Atlantic  right 
whale  (62  FR  63467,  December  1. 1997). 
The  longline/harpoon  quota  is  further 
divided  into  two  equal  semiannual 
quotas  (1,060.6  mt  dw)  for  the  periods 
June  1  through  November  30,  and 
December  1  through  May  31.  Based  on 
actual  landings  for  December  1997 
(169.5  mt  dw)  and  January  1998  (208  mt 
dw),  and  using  the  highest  reported 
landings  during  the  period  between 
1995  to  1997  for  February  (365.8  mt  dw) 
and  March  (250.8  mt  dw),  this  would 
give  a  total  of  994.2  mt  dw  projected 
through  the  end  of  March,  1998.  or 
90.73  percent  of  the  quota.  Based  on 
logbook  and  tally  sheet  data  from 
previous  years,  it  is  expected  that  the 
second  semiannual  North  Atlantic 
harvest  quota  will  be  reached  in  mid- 
April,.  1998.  However,  NMFS  must 
account  for  delayed  reporting  and 
unpredictable  catch  levels  and  fishing 
effort  to  reduce  the  risk  of  exceeding 
U.S.  swordfish  quotas,  which  could 
invoke  ICCAT  penalties.  Due  to  late 
reporting,  which  may  take  up  to  6 
months  to  correct,  an  additional  factor 
of  65  mt  dw  is  added  to  this  estimate, 
giving  a  total  of  1.059.2,  or  99.86 
percent  of  the  quota.  Therefore,  NMFS 
announces  that  the  directed  North 
Atlantic  swordfish  fishery  will  close  at 
6  p.m.,  local  time,  on  March  31,  1998. 
All  swordfish  in  excess  of  the  incidental 
catch  limit  must  be  offloaded  by  the 
time  of  the  closure. 

Closure  of  the  South  Atlantic  Swordfish 
Fishery 

The  1997  quota  for  the  South  Atlantic 
swordfish  fishery  is  allocated  solely  to 
the  directed  longline  fishery  quota  and 
is  divided  into  two  equal  semiannual 
quotas  of  94  mt,  one  for  the  period  June 
1  through  November  30,  and  the  other 
for  the  period  December  1  through  May 
31,  with  no  incidental  harvest  allowed 
following  a  closure  of  the  fishery. 
Landings  of  swordfish  in  the  South 
Atlantic  swordfish  fishery  in  the  second 
semiannual  season  totaled  20.12  mt  dw 
as  of  January.  1998.  Reporting  of 
swordfish  landings  by  U.S.-flagged 
vessels  in  Atlantic  waters  south  of  5"  N 
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lat.  was  not  required  until  the  1997 
fishing  year;  therefore,  past  fishing  effort 
is  difficult  to  estimate.  However,  limited 
logbook  data  from  1996  and  1997 
indicate  that  a  significant  increase  in 
landings  may  be  expected  during 
February  and  March.  Accounting  for 
delayed  reporting  (based  on  experience 
in  closures  of  the  North  Atlantic 
swordfish  fishery)  and  the  anticipated 
levels  of  harvest  due  to  the  closure  of 
the  North  Atlantic  swordfish  fishery  and 
previous  harvest  levels,  it  is  expected 
that  the  second  semiannual  South 
Atlantic  harvest  quota  will  be  reached 
on  or  about  April  15, 1998.  The  estimate 
is  conservative  to  reduce  the  risk  of 
exceeding  U.S.  swordfish  quotas,  which 
could  invoke  ICCAT  penalties. 
Therefore.  NMFS  announces  that  the 
directed  South  Atlantic  swordfish 
fishery  will  close  at  6  p.m.,  local  time, 
on  April  15,  1998.  All  swordfish  must 
be  offloaded  by  the  time  of  the  closure. 

Incidental  Catch  Limits 

The  annual  quota  for  the  North 
Atlantic  incidental  swordfish  fishery  is 
300  mt  dw.  The  incidental  quota  is 
needed  to  allow  for  incidental  landings 
of  swordfish  with  commercial  fishing 
gears  during  the  closure  of  the  North 
Atlantic  swordfish  fishery.  After  the 
closure,  only  up  to  15  swordfish  can  be 
possessed  if  taken  incidentally  when 
fishing  with  longline  gear  for  other 
pelagic  fish  species,  until  the  incidental 
quota  is  reached. 

Delayed  Offloading  Pilot  Program 

On  January  23. 1998,  NMFS  issued  a 
letter  to  all  permit  holders  and  sent  a 
notice  via  the  Highly  Migratory  Species 
(HMS)  fax  network  announcing  a  pilot 
program  to  allow  for  delayed  offloading. 
Vessel  owners  who  wish  to  participate 
in  the  NMFS  delayed  offloading  pilot 
program  must  contact  NMFS  (see  FOR 
FURTHER  INFORMATK3N  CONTACT)  at  least  7 
days  prior  to  the  directed  fishery  closure 
to  obtain  an  exempted  fishing  permit 
(EFP).  Vessels  maintaining  a  Vessel 
Monitoring  System  (VMS)  on  board  and 
complying  with  the  terms  of  the  EFP 
may  offload  swordfish  at  any  time  after 
the  closure,  provided  they  do  not  fish 
for  any  species  during  that  time. 

This  closure  announcement  provides 
more  than  the  minimum  14-day  advance 
notice  of  closure  required  by  regulation. 
To  provide  advance  notice  of  the 
closure  as  early  as  possible,  NMFS 
issued  a  notice  to  the  industry  on 
January  23, 1998,  that,  based  on  the 
landings  at  that  time,  a  closure  was 
anticipated  about  mid-March,  1998. 
This  advance  notice  period  will  allow 
swordfish  vessel  ovtmers  to  plan  their 
fishing,  oflloading,  and  sale  of 


swordfish  catch  prior  to  the  date  of 
closure.  It  will  also  allow  swordfish 
vessel  owners  to  obtain  a  VMS  and 
apply  for  an  EFP  to  be  eligible  for 
delayed  o^oading. 

All  fishery  management  actions  are 
announced  by  publication  in  the 
Federal  Register.  In  addition, 
announcements  are  made  on  the  HMS 
FAX  Network,  on  the  HMS  Information 
Line  (301-713-1279).  and  over  NOAA 
Weather  and  Coast  Guard  radio 
channels. 

Classification 

This  action  is  taken  under  50  CFR 
630.24  and  50  CFR  630.25(a)  and  is 
exempt  from  review  under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 

Dated:  Mtrch  10, 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-6711  Filed  3-11-98;  4:56  pm] 
BILUNQ  COO«  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  Na  971208297-8054-4)2;  I.D. 
031098A] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Alaska;  Deep-water  Species 
Fishery  by  Vessels  using  Trawl  Gear  in 
the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  because 
the  first  seasonal  bycatch  allowance  of 
Pacific  halibut  apportioned  to  the  deep- 
water  species  fishery  in  the  GOA  has 
been  caught. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  10,  1998,  until  1200 
hrs,  A.l.t.,  April  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7447. 
SUPPLEMBfTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 


Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  prohibited  species  bycatch 
allowance  of  Pacific  halibut  for  the  GOA 
trawl  deep-water  species  fishery,  which 
is  defined  at  §679.21(d)(3)(iii)(B),  was 
established  by  the  Final  1998  Harvest 
Specifications  of  Groundfish  for  the 
GOA  (published  on  March  12, 1998)  for 
the  first  seascai,  the  period  January  20, 
1998.  through  March  31, 1998.  as  100 
mt. 

In  accordance  with  §  679.21(d)(7)(i). 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  first  seasonal 
apportionment  of  the  1998  Pacific 
halibut  bycatch  allowance  specified  for 
the  trawl  deep-water  species  fishery  in 
the  GOA  has  been  caught. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  the  deep-water 
species  fishery  by  vessels  using  trawl 
gear  in  the  GOA.  The  species  and 
species  groups  that  comprise  the  deep- 
water  species  fishery  are:  all  rockfish  of 
the  genera  Seibastes  and  Sebastolobus, 
deep  water  flatfish,  Rex  sole,  arrowtooth 
flounder,  and  sablefish. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classificatioa 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  first  seasonal 
apportionment  of  the  1998  Pacific 
halibut  bycatch  allowance  specified  for 
the  trawl  deep-water  species  fishery  in 
the  GOA.  A  delay  in  the  effective  date 
is  impracticable  and  contrary  to  the 
public  interest.  The  first  seasonal 
bycatch  allowance  of  Pacific  halibut 
apportioned  to  the  deep-water  species 
fishery  in  the  GOA  has  been  caught. 
Further  delay  would  only  result  in 
overharvest  which  would  disrupt  the 
FMP's  objective  of  apportioning  Pacific 
halibut  bycatch  allowances  throughout 
the  year.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
can  not  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 


UMI 
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Dated:  March  10. 1998 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  9a-6599  Filed  3-11-98:  9:38  am] 

BILLINQ  CODE  3S10-22-F 


Anchorage.  AK  99510-2252  (907-271- 
2809). 

FOn  FURTHER  INFORMATION  CONTACT: 
Alan  Kinsolving,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docicet  Na  971208298-8055-02;  I.D. 
112097B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands;  Final  1998  Harvest 
Specifications  for  Groundfish 

AQB4CY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  1998  specifications  for 

groundfish  and  associated  management 

measures;  apportionment  of  reserves. 


SUMMARY:  NMFS  announces  final  1998 
harvest  specifications,  prohibited 
species  bycatch  allowances,  and 
associated  management  measures  for  the 
groundfish  fishery  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
establish  harvest  limits  and  associated 
management  measures  for  groundfish 
during  the  1998  fishing  year.  The 
intended  effect  of  this  action  is  to 
conserve  and  manage  the  groimdfish 
resources  in  the  BSAI. 
DATES:  The  final  1998  harvest 
specifications  and  associated 
apportionment  of  reserves  are  effective 
at  1200  hrs.  Alaska  local  time  (A.l.t.). 
March  11. 1998  through  2400  hrs.  A.l.t.. 
December  31. 1998.  Comments  on  the 
apportionment  of  reserves  must  be 
submitted  by  March  31. 1998. 
ADDRESSES:  The  final  Environmental 
Assessment  (EA)  and  Final  Regulatory 
Flexibility  Analysis  prepared  for  the 
1998  Total  Allowable  Catch 
Specifications  may  be  obtained  from  the 
Sustainable  Fisheries  Division,  Alaska 
Region,  NMFS.  P.O.  Box  21668,  Juneau. 
AK  99802-1668.  Attn:  Lori  Gravel,  or  by 
calling  907-586-7229.  Comments  on  the 
apportionment  of  reserves  may  be  sent 
to  Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
at  the  same  address.  The  final  1998 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report,  dated 
November  1997.  is  available  from  the 
North  Pacific  Fishery  Management 
Council.  West  4th  Avenue,  Suite  306. 


Background 

Groundfish  fisheries  in  the  BSAI  are 
governed  by  Federal  regulations  at  50 
CFR  part  679  that  implement  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Island  Area  (FMP).  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
and  approved  by  NMFS  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

The  FMP  and  implementing 
regulations  require  NMFS,  after 
consultation  with  the  Coimcil,  to 
specify  annually  the  total  allowable 
catch  (TAG)  for  each  target  species  and 
the  "other  species"  category,  the  sum  of 
which  must  be  within  the  optimum 
yield  (OY)  range  of  1.4  million  to  2.0 
million  metric  tons  (mt) 
(§679.20(a)(l)(i)).  Regulations  under 
§  679.20(c)(1)  huther  require  NMFS  to 
publish  annually  and  solicit  public 
comment  on  proposed  annual  TACs, 
prohibited  species  catch  (PSC) 
allowances,  seasonal  allowances  of  the. 
pollock  TAG,  and  amounts  for  the 
Community  Development  Quota  (CDQ) 
and  Prohibited  Species  Quota  (PSQ) 
reserves.  The  final  specifications  set 
forth  in  Tables  1  through  7  of  this  action 
satisfy  these  requirements.  For  1998,  the 
sum  of  the  TAG  is  2  million  mt. 

The  proposed  BSAI  groundfish 
specifications  and  specifications  for 
prohibited  species  bycatch  allowances 
for  the  groundfish  fishery  of  the  BSAI 
were  published  in  the  Federal  Register 
on  December  15. 1997  (62  FR  65638), 
and  corrected  on  December  17. 1997  (62 
FR  67041).  Comments  were  invited 
through  January  14. 1998.  Five 
comments  were  received  and  are 
summarized  and  responded  under  in 
the  Response  to  Comments  section. 
Public  consultation  with  the  Council 
occurred  during  the  December  1997 
Council  meeting  in  Anchorage,  AK. 
After  considering  public  comments 
received,  as  well  as  biological  and 
economic  data  that  were  available  at  the 
Council's  December  meeting,  NMFS  is 
implementing  the  final  1998 
specifications  as  recommended  by  the 
Council. 

Regulations  at  §«79.20(c)(2){ii) 
require  that  one-fourth  of  each  proposed 
initial  TAG  (ITAG)  amount  and 
apportionment  thereof,  one-fourth  of 
each  proposed  PSC  allowance 
established  under  §679.21.  and  the  first 


seasonal  allowances  of  pollock  become 
available  at  0001  hours  Alaska  local 
time  (A.l.t.),  January  1,  on  an  interim 
basis  and  remain  in  effect  until 
superseded  by  the  final  specifications. 
Regulations  at  §  679.20(c)(2)(ii)  do  not 
provide  for  an  interim  specification 
either  for  sablefish  CDQ  reserve  or  for 
sablefish  managed  under  the  Individual 
Fishing  Quota  management  plan.  NMFS 
published  the  interim  1998 
specifications  in  the  Federal  Register  on 
December  15, 1997  (62  FR  65626).  The 
final  1998  groundfish  harvest 
specifications  and  prohibited  species 
bycatch  allowances  contained  in  this 
action  supersede  the  interim  1998 
specifications. 

Acceptable  Biological  Catch  (ABC)  and 
TAG  Specifications 

The  specified  ABC  and  TAG  for  each 
species  are  based  on  the  best  available 
biological  and  socioeconomic 
information.  The  Council,  its  Advisory 
Panel  (AP).  and  its  Scientific  and 
Statistical  Committee  (SSG)  reviewed 
current  biological  information  about  the 
condition  of  groundfish  stocks  in  the 
BSAI  at  their  September  and  December 
1997  meetings.  This  information  was 
compiled  by  the  Council's  BSAI 
Groundfish  Plan  Team  (Plan  Team)  and 
is  presented  in  the  final  1998  SAFE 
report  for  the  BSAI  groundfish  fisheries, 
dated  November  1997.  The  SAFE  report, 
produced  annually  by  the  Plan  Team, 
reviews  the  latest  scientific  analyses  and 
estimates  of  each  species'  biomass  and 
of  other  biological  parameters,  as  well  as 
summaries  of  the  available  information 
on  the  BSAI  ecosystem  and  the 
economic  condition  of  groundfish 
fisheries  off  Alaska.  From  these  data  and 
analyses,  the  Plan  Team  estimates  an 
ABC  for  each  species  or  species 
category. 

The  ABC  amounts  adopted  by  the 
Council  for  the  1998  fishing  year  are 
based  on  the  best  available  scientific 
information,  including  projected 
biomass  trends,  information  on  assiuned 
distribution  of  stock  biomass,  and 
revised  technical  methods  used  to 
calculate  stock  biomass.  In  general,  the 
development  of  ABC  and  overfishing 
levels  involves  sophisticated  statistical 
analyses  of  fish  populations  and  is 
based  on  a  successive  series  of  six 
levels,  or  tiers,  of  reliable  information 
available  to  fishery  scientists.  Details  of 
the  Plan  Team's  recommendations  for 
1998  overfishing  and  ABC  amounts  for 
each  species  are  provided  in  the  final 
1998  SAFE  report. 

At  its  September  1997  meeting,  the 
SSG,  AP.  and  Council  reviewed  the  Plan 
Team's  preliminary  recommendations 
for  the  1998  proposed  ABC  amounts. 
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The  preliminary  ABCs  for  each  species 
for  1998  and  other  biological  data  from 
the  September  1997  draft  SAFE  report 
were  provided  in  the  discussion 
supporting  the  proposed  1998 
specifications  (62  FR  65638.  December 
15,  1997).  Based  on  the  SSC's  comments 
concerning  technical  methods  and  new 
biological  data  not  available  in 
September,  the  Plan  Team  revised  its 
ABC  recommendations  in  the  final 
SAFE  report.  The  revised  ABC 
recommendations  were  again  reviewed 
and  endorsed  by  the  SSC,  AP,  and 
Council  at  their  December  1997 
meetings.  The  final  ABCs  as  adopted  by 
the  Council  are  listed  in  Table  1. 
The  Covmcil  adopted  the  AP's 
recommendations  for  TAC  amounts. 
These  recommendations  were  based  on 
the  final  ABCs  as  adjusted  for  other 


biological  end  socioeconomic 
considerations,  including  maintaining 
the  total  TAC  in  the  required  OY  range 
of  1.4  million  to  2.0  million  mt.  None 
of  the  Council's  recommended  TACs  for 
1998  exceeds  the  final  ABC  for  any 
species  category.  Therefore,  NMFS  finds 
that  the  recommended  TACs  are 
consistent  with  the  biological  condition 
of  groundfish  stocks. 

The  Council  recently  adopted 
Amendment  36  to  the  FMP,  which 
would  establish  a  new  species  category 
for  forage  fish  species.  A  notice  of 
availability  of  Amendment  36  was 
published  in  the  Federal  Register  on 
November  12,  1997  (62  FR  60682).  A 
proposed  rule  to  implement 
Amendment  36  was  published  in  the 
Federal  Register  on  December  12, 1997 
(62  FR  65402).  As  approved  by  NMFS 


on  February  6, 1998,  Amendment  36 
removes  capelin,  eulachon,  and  smelt 
from  the  "other  species"  category  and 
places  them  in  a  new  forage  fish  species 
category.  However,  this  action  does  not 
affect  the  TAC  for  the  remaining  species 
in  the  "other  species"  category.  Under 
Amendment  36,  ABC  and  TAC  amounts 
would  not  be  specified  for  forage  fish 
species.  Instead,  these  species  would  be 
placed  on  permanent  bycatch  status 
with  a  maximum  retainable  bycatch 
amount  of  2  percent. 

Table  1  list$  the  1998  ABC,  TAC, 
IT  AC,  and  CDQ  reserve  amounts, 
overfishing  lervels,  and  initial 
apportionments  of  groundfish  in  the 
BSAI.  The  apportionment  of  TAC 
amounts  among  fisheries  and  seasons  is 
discussed  below. 


Table  1.— 1998  Acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC),  Initial  TAC  (ITAC),  CDQ 
Reserve  Allocation  and  Overfishing  Levels  of  Groundfish  in  the  Bering  Sea  (B^)  and  Aleutian  Islands 

AREA  (Al)  1 


r 


Species 


PoMock 


Pscific  ood 
Sabiaflsh* 


Alfca  mackerels 


Yeiknvfln  sole 

Rock  sole  

Greenlend  turt)ol 


AiTOWtoolh  flounder 

Flathead  sole 

Other  flatfish" 

Pacific  ocean  perch 


Area 


Other  red  rockfish  ^  . 
Sharpchin/Nonhem  . 
Shortraker/rougheye 
Other  rockfish* 


Squid  

Ottier  species" 
Total 


BS  

Al 

Bogoslof  District 

BSAI  

BS  

Al : 

Total  

Western  Al  

Central  Al 

Eastern  AI/BS  ... 

BSAI  

BSAI  

Total 

BS  

Al 

BSAI  

BSAI  

BSAI  

BS  

Al  Total  

Western  Al  

Central  Al 

Eastern  Al  

BS  

Al 

Al 

BS  

Al 

BSAI  

BSAI  


ABC 


1,110,000 

23.800 

6,410 

210.000 

1,300 

1,380 

64,300 

27.000 

22,400 

14,900 

220,000 

312,000 

15,000 


147,000 

132,000 

164,000 

1,400 

12,100 

5,580 

3,450 

3,070 

267 

4,230 

965 

369 

685 

1,970 

25,800 

2,454.976 


TAC 


1,110,000 

23,800 

1,000 

210,000 

1,300 

1,380 

64,300 

27,000 

22,400 

14,900 

220,000 

100.000 

15.000 

10,050 

4.950 

16.000 

100,000 

89,434 

1,400 

12,100 

5,580 

3,450 

3,070 

267 

4.230 

965 

369 

685 

1,970 

25,800 

2.000,000 


ITAC  2  3 


943,500 

20,230 

850 

178,500 

553 

293 

54,655 

22.950 

19.040 

12.665 

187,000 

85.000 

12.750 

8,543 

4,208 

13,600 

85,000 

76,019 

1,190 

10,285 

4,743 

2,933 

2,610 

227 

3,596 

820 

314 

5B2 

1,675 

21,900 

1.698,568 


CDQ  re- 
serve 


83.250 

1.785 

75 

15.750 

179 

233 

4.823 

2.025 

1,680 

1,118 

16.500 

7.500 

1.125 

754 

371 

1.200 

7,500 

6.708 

105 

908 

419 

259 

230 

20 

317 

72 

28 

51 

148 

1.935 

150.211 


Overfishing 
level 


2.060.000 

31.700 

8.750 

336.000 

2.160 

2.230 

134,000 


314.000 

449.000 

22.300 


230.000 

190,000 

253.000 

3,300 

20,700 


356 

5.640 

1.290 

492 

913 

2.620 

134.000 

4.202,451 


*  Amounts  are  in  metric  tons.  These  amounts  apply  to  the  entire  Bering  Sea  and  Aleutian  Islands  area  unless  othenwise  specified.  With  the  ex- 
ception of  pollock,  and  for  the  purpose  of  these  specifications,  the  BS  includes  the  Bogoslof  District. 

*  Except  for  the  portion  of  the  sablefish  TAC  allocated  to  hook-and-line  and  pot  gear,  15  percent  of  each  TAC  is  put  into  a  reserve.  The  ITAC 
for  each  species  is  the  remainder  of  the  TAC  after  the  subtraction  of  these  reserves.  Except  for  sablefish  (see  footnote  3),  one  half  of  the 
amount  of  the  TACs  placed  in  reserve,  or  7.5  percent  of  the  TACs.  is  designated  as  a  CDQ  reserve  for  use  by  CDQ  participants  (see 
§679.31(a)(1)). 

3  Twenty  percent  of  the  sablefish  TAC  allocated  to  hook-and-line  gear  or  pot  gear  is  reserved  for  use  by  CDQ  participants  (see  § 679.31(c)). 
Regulations  at  §679.20(b)(1)  do  not  provide  for  the  establishment  of  an  ITAC  for  the  hook-and-line  and  pot  gear  alkxation  for  sablefish.  The 
ITAC  for  sablefish  reflected  In  Teible  1  is  for  trawl  gear  only. 

*  Regulations  at  § 679.20(a)(4)  require  sablefish  TACs  for  BSAI  subareas  be  divided  between  trawl  and  hook-and-line/pot  gear  in  the  foltowing 
proportions:  BS  subarea:  trawl  gear  50  percent,  hook-and-line/pot  gear  50  percent:  Al  subarea;  trawl  gear  25  percent,  hook-and-line/pot  gear  75 
percent. 

^Regulations  at  § 679.20(a)(8)  require  that  up  to  2  percent  of  Atka  mackerel  TAC  specified  for  the  Eastern  Aleutian  Islands  District  and  Bering 
Sea  subarea.  after  subtraction  for  reserves,  be  allocated  to  vessels  using  jig  gear.  For  1998,  1  percent  of  ITAC,  or  127  mt.  is  allocated  to  jig 
gear. 
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rougheye. 
»*Other 


species"  includes  sculpins,  sharks,  skates,  and  octopus. 


Reserves 

Fifteen  percent  of  the  TAC  for  each 
target  species  or  species  group,  except 
the  hook-and-hne  and  pot  gear 
allocation  of  sableHsh.  is  automatically 
placed  in  a  non-specified  reserve 
(§  679.20(b)(1)).  A  portion  of  the  non- 
specified  reserve  is  allocated  to  the  CDQ 
reserve.  The  remainder  of  the  non- 
specifled  reserve  is  not  designated  by 
species  or  sp>ecies  group,  and  any 
amount  of  the  reserve  may  be 
reapportioned  to  a  target  species  or  the 
"other  species"  category  during  the 
year,  providing  that  such 
reapportionments  do  not  result  in 
overfishing. 

Amendment  39  to  the  FMP  was 
approved  by  NMFS  on  September  12, 
1997.  Under  amendment  39,  the  portion 
of  the  non-specified  reserve  that  is 
placed  in  the  CDQ  reserve  is  increased 
to  accommodate  the  multi-species  CDQ 
program.  Except  for  sablefish,  one  half 
of  each  TAC  amount  placed  in  the  non- 
specified  reserve  (7.5  percent  of  the  total 
TAC  amount)  is  allocated  to  the  CDQ 
reserve.  Regulations  at  §679. 31(c) 
require  NMFS  to  withhold  20  percent  of 
the  hook-and-line  and  pot  gear  sablefish 
allocation  as  CDQ  reserve.  Amendment 


39  also  requires  NMFS  to  withhold  7.5 
percent  of  each  PSC  limit  as  a  separate 
PSQ  reserve  for  the  CDQ  fisheries. 
Regulations  governing  the  management 
of  the  CDQ  and  PSQ  reserves  are  set 
forth  at  §  679.30  and  §  679.31. 

A  final  rule  partially  implementing 
Amendment  39  was  published  February 
19.  1998  (63  FR  8356).  The  rule 
authorizes  the  establishment  of  multi- 
species  CDQ  reserves  for  those 
groundfish  TAC  categories  for  which 
there  is  no  existing  CDQ  program.  It 
does  not  include  measures  that  allow 
fishing  to  begin  on  those  reserves.  The 
multi-species  CDQ  program  will  be 
implemented  by  a  separate  final  rule 
establishing  management  measures  for 
the  multi-species  CDQ  program. 
Pending  timely  approval  of  the  final 
rule  and  the  associated  Community 
Development  Plans,  multi-species  CDQ 
fishing  could  take  place  in  1998.  Under 
the  final  rule  partially  implementing 
Amendment  39,  NMFS  may  add  any 
amount  of  the  1998  CDQ  reserve  back  to 
the  non-specific  reserve  if  the 
Administrator,  Alaska  Region.  NMFS 
(Regional  Administrator)  determines 
that  the  amount  will  not  be  used  by 
CDQ  groups  during  the  remainder  of  the 
1998  fishing  year. 


The  Council  recommended  that  the    • 
CDQ  pollock  reserve  be  seasonally 
apportioned  so  that  no  more  than  45 
percent  of  the  1998  Bering  Sea 
allocation  may  be  harvested  during  the 
pollock  roe  season,  January  1  through 
April  15.  Up  to  100  percent  of  the  1998 
Aleutian  Islands  or  of  the  Bogoslof 
District  pollock  CDQ  allocation  could  be 
harvested  dviring  this  time  period.  The 
same  apportionment  was  recommended 
for  the  non-CDQ  pollock  ITAC. 
Apportiomnent  of  the  Nonspecified 
Reserve. 

The  Regional  Administrator  has 
determined  that  the  ITACs  specified  for 
the  species  listed  below  need  to  be 
supplemented  from  the  nonspecified 
reserve  because  U.S.  fishing  vessels 
have  demonstrated  the  capacity  to 
harvest  the  full  TAC  amounts.  ITACs  for 
these  species  have  been  supplemented 
fttjm  the  nonspecified  reserve  during 
the  past  5  years,  and  no  reason  exists  to 
not  make  the  full  TAC  amount,  minus 
the  CDQ  reserves,  available  at  the 
beginning  of  the  fishing  year.  Therefore, 
in  accordance  with  §679.2Q(b)(3), 
NMFS  is  apportioning  the  amounts 
shown  in  Table  2  from  the  nonspecified 
reserve  to  increase  the  ITAC. 


Table  2.— Apportionment  of  the  Nonspecified  Reserve  to  ITAC  Categories. 


Species— area  or  subarea 


Pdkxk— Bering  Sea 

Pollock— Aleutian  Islands  .' 

Atka  mackerel— Westem  Aleutian  Islands 

Atka'mackeref— Central  Aleutian  Islands 

Atka  mackerel— Eastem  Aleutian  Is.  &  Bering  Sea  subarea 

Pacific  ocean  perch— Westem  Aleutian  Islands 

Padfk:  ocean  perch— Central  Aleutian  islands  

Pacific  Ocean  perch— Eastem  Aleutian  Islands 

Padfk:  cod— BSAI 

Total  


Reserve 
amount  (mt) 


83,250 

1.785 

2,025 

1.680 

1.118 

419 

259 

230 

15.750 

06.516 


Seasonal  Allowances  of  Pollock  TACs 

Under  §  679.20(a)(5){i)(A).  the  pollock 
ITAC  for  each  subarea  or  district  of  the 
BSAI  is  divided  into  two  seasonal 
allowances.  The  first  allowance  is  made 
available  for  directed  fishing  from 
January  1  to  April  15  (roe  season),  and 
the  second  allowance  is  made  available 
from  September  1  until  November  1 
(non-roe  season).  The  Council 
recommended  that  the  seasonal 
allowances  for  the  Bering  Sea  pollock 
roe  and  non-roe  seasons  be  specified  at 


45  percent  and  55  percent  of  the  ITAC 
amounts,  respectively  (Table  3).  As  in 
past  years.  100  percent  of  the  pollock 
TAC  amoimts  specified  for  the  Aleutian 
Islands  subarea  and  the  Bogoslof  District 
will  be  apportioned  to  the  roe  season, 
with  any  TAC  remaining  following  the 
end  of  roe  season  made  available  during 
non-roe  season. 

When  specifying  seasonal  allowances 
of  the  pollock  TAC.  the  Council  and 
NMFS  considered  the  factors  specified 
in  section  14.4.10  of  the  FMP.  A 


discussion  of  these  factors  relative  to  the 
roe  and  non-roe  seasonal  allowances 
was  presented  in  the  final  1993 
specifications  for  BSAI  groundfish  (58 
FR  8703,  February  17, 1993).  At  this 
time,  the  Council's  findings  are 
unchanged  from  those  set  forth  for  1993. 
given  that  the  relative  seasonal 
allowances  are  the  same. 
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35  percent  to  vessels  catching  pollock 
for  processing  by  the  inshore 
component  and  65  percent  to  vessels 
catching  pollock  for  processing  by  the 


Allocation  of  the  Pollock  TAG  to  the 
Inshore  and  Ofbhore  Components 

Regulations  at  §679.20(a)(6)(i)  require 
that  pollock  IT  AC  amounts  be  allocated 

Table  3.— Seasonal  Allowances  of  the  Inshore  and  Offshore  Component  Allocations  of  Pollock  TAG 

Amounts  ^ 


offshore  component.  Definitions  of  these 
components  are  found  at  §  679.2.  The 
1998  TAC  speciBcations  are  consistent 
with  these  requirements  (Table  3). 


Subarea  and  component 

TAC 

Nonspeci- 
fied  reserve 

CDQ  re- 
serve 

ITAC 

Roe  sea- 
son 2 

Non-roe 
season  3 

Barind  Saa                      

1,110.000 

(.*) 

83,250 

1,026.750 

359.363 

667,388 

22.015 

7.706 

14,310 

850 

298 

553 

462.038 

161.713 

300,324 

22.015 

7.705 

14.310 

850 

298 

553 

564.713 

197.649 

OffohnrA                                                                                

367.063 

Aleutian  Isiands           

23.800 

(*) 

1.785 

(=>) 

InfthnrA                                                                                

(^) 

Offshora                                                                       

(=) 

RryvMlnl  District               

1,000 

75 

75 

{') 

(') 

Offshore  

P) 

I  on  an  offshore  component  allocation  of  0.65  (ITAC)  and  on  an  inshore  component  allocation  of  0.35  (ITAC). 

2  January  1  through  April  15— based  on  a  45/55  split  (roe  =  45  percent). 

3  September  1  until  November  1— based  on  a  45/55  sjslit  (non-roe  equals  55  percent). 

4  Released. 
>  Remainder. 


Allocation  of  the  Atka  Mackerel  TAC 

A  final  rule  implementing 
Amendment  34  to  the  FMP  was 
published  December  31. 1997  (62  FR 
68228).  and  became  elective  January 
30, 1998.  This  amendment  requires  that 
up  to  2  percent  of  the  Eastern  Aleutian 
Islands  district  and  the  Bering  Sea 
subarea  Atka  mackerel  TAC,  after 
subtraction  for  reserves,  be  allocated  to 
the  jig  gear  fleet.  The  amount  of  this 
allocation  is  determined  annually  by  the 
Council  based  on  the  anticipated 
harvest  capacity  of  the  jig  gear  fleet.  At 
its  June  1997  meeting,  the  Council  noted 
its  intent  to  allocate  1  percent  of  Atka 
mackerel  TAC  in  the  Eiastem  Aleutian 
Islands  district/Bering  Sea  subarea  to 
the  jig  gear  fleet.  Based  on  an  ITAC  of 
12,665  mt,  the  jig  gear  allocation  is  127 
mt. 

Allocation  of  the  Pacific  Cod  TAC 

Based  on  information  not  available  at 
the  time  of  the  publication  of  the 


proposed  specifications  and  the  use  of 
a  new.  more  risk  adverse  model  for 
determining  stock  status,  the  final 
Pacific  cod  TAC  recommended  by  the 
Council  is  20  percent,  or  60.000  mt 
lower  than  the  amount  published  in  the 
proposed  sp>ecifications. 

Under  §  679.20(a)(7).  2  percent  of  the 
Pacific  cod  ITAC  is  allocated  to  vessels 
using  jig  gear,  51  percent  to  vessels 
using  hook-and-line  or  pot  gear,  and  47 
percent  to  vessels  using  trawl  gear.  The 
portion  of  the  Pacific  cod  TAC  allocated 
to  trawl  gear  is  further  allocated  50 
percent  to  catcher  vessels  and  50 
percent  to  catcher  processor  vessels 
(§679.20(a)(7)(i)(B)).  At  its  December 
1997  meeting,  the  Council 
recommended  seasonal  allowances  for 
the  portion  of  the  Pacific  cod  TAC 
allocated  to  the  hook-and-line  and  pot 
gear  fisheries.  The  seasonal  allowances 
are  authorized  under  §679.20(a)(7)(iv) 
and  are  intended  to  provide  for  the 
harvest  of  Pacific  cod  when  flesh  quality 


and  market  conditions  are  optimum  and 
Pacific  halibut  bycatch  rates  are  low. 
The  Council's  recommendations  for 
seasonal  apportionments  are  based  on 
the  following  factors:  (1)  Seasonal 
distribution  of  Pacific  cod  relative  to 
prohibited  species  distributions.  (2) 
variations  in  prohibited  species  bycatch 
rates  in  the  Pacific  cod  fisheries 
throughout  the  year,  and  (3)  economic 
efi'ects  of  seasonal  allowances  of  Pacific 
cod  on  the  hook-and-line  and  pot  gear 
fisheries.  Table  4  lists  the  1998 
allocations  and  seasonal 
apportionments  of  the  Pacific  cod  TAC. 
minus  the  CDQ  reserves.  Consistent 
with  §  679.20(a)(7)(iv)(C).  any  portion  of 
the  first  seasonal  allowance  of  the  hook- 
and-line  and  pot  gear  allocation  that  is 
not  harvested  by  the  end  of  the  first 
season  will  become  available  on 
September  1,  the  beginning  of  the  third 
season. 


Table  4.— 1998  Gear  Shares  and  Seasonal  Apportionments  of  the  BSAI  Pacific  Cod  ITAC 


Gear 


Jig  

Hook-&-line/pot  gear 


Travirt  gear 

Catcher  vessel  (50%)  

Catcher/processor  (50%) 


Total 


Percent 
TAC 


2 

51 


47 


100 


Share 
ITAC '  (mt) 


3.885 
99,068 


91.298 
45,649 
45.649 


194.250 


Seasonal  apportionment 


Date 


Jan1-Dec31  ... 
Jan  1 -Apr  302 
May  1-Aug  31  . 
Sep  1 -Dec  31  . 
Jan  1-Dec  31  .. 


Percent 


Amount 


100 

3.885 

71 

70,735 

15 

15,000 

13 

13,332 

100 

91,298 

'  ITAC  for  Pacific  cod  is  equal  to  the  TAC  less  the  CDQ  reserve. 

2  Any  unused  portion  of  the  first  seasonal  Pacific  cod  allowance  specified  for  the  Pacific  cod  hook-and-line  or  pot  gear  fishery  will  be  reappor- 
tioned to  the  third  seasonal  allowance. 
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Sablefish  Gear  Allocation 

Regulations  at  §  679.20(a)(4)  require 
that  sablefish  TACs  for  the  BSAI 
subareas  be  divided  between  trawl  and 
hook-and-line/pot  gear  types.  Gear 
allocations  of  TACs  are  estabUshed  in 


the  following  proportions:  Bering  Sea 
subarea:  Trawl  gear — 50  percent  and 
hook-and-line/pot  gear — 50  percent;  and 
Aleutian  Islands  subarea:  Trawl  gear — 
25  percent  and  hook-and-line/pot  gear — 
75  percent.  In  addition,  regulations 


under  §6  79. 3 1(c)  require  NMFS  to 
withhold  20  percent  of  the  hook-and- 
line/pot  gear  sablefish  allocation  as 
sablefish  CDQ  reserve.  Gear  allocations 
of  the  sablefish  TAG  and  CDQ  reserve 
amounts  are  specified  in  Table  5. 


Table  5.— 1998  Gear  Shares  and  CDQ  Reserve  of  BSAI  Sablefish  TACS 

Subarea  &  gear 

Percent  of 
TAG 

Shiu^e  of 
TAG  (mt) 

Initial  TAG 
(mt)' 

GDQ  Re- 
serve 

Bering  Sea: 

Traw|2 

50 
50 

650 
650 

553 

N/A 

Hook-&-line/pot  gear^  

49 
130 

. 

Total 

1.300 

553 

179 

Aleutian  Islands: 

Trawl 

25 
75 

345 
1,035 

293 

N/A 

26 
207 

Hook-&-line/pot  gear  

Total  

1.380 

293 

233 

-r»^-f  ^^®P'  1.°''  ^^f.  sablefish  hook-and-line  and  pot  gear  allocation,  15  percent  of  TAG  is  apportioned  to  reserve.  The  ITAC  is  the  remainder  of  the 
TAG  after  the  subtraction  of  these  reserves. 

2For  the  portion  of  the  sablefish  TAG  allocated  to  vessels  using  trawl  gear,  one  hall  of  the  reserve  (7.5  percent  of  the  specified  TAG)  is  re- 
served for  the  multi-speaes  CDQ  program.  ^^  ' 
w  ^^9!^^^  portion  of  the  sablefish  TAG  allocated  to  vessels  using  hook-and-line  or  pot  gear.  20  percent  of  the  alkxated  TAG  is  reserved  for  use 
by  GDQ  participants.  Regulations  in  §  679.20(b)(1)  do  not  provide  for  the  establishment  of  an  ITAG  for  sablefish  aHocated  to  hook-and-Jine  or  pot 
gear.  '^ 


Allocation  of  Prohibited  Species  Catch 
(PSC)  Limits  for  Halibut,  Crab  and  Herring 

Under  Amendment  39,  7.5  percent  of 
each  PSC  limit  is  reserved  as  a  PSQ 
reserve  for  use  by  the  multi-species  CDQ 
program.  NMFS  may  return  any  unused 
1998  PSQ  reserve  to  the  non-CIXi 
fisheries  if  the  Regional  Administrator 
determines  that  it  will  not  be  used 
during  the  remainder  of  the  1998  fishing 
year. 

PSC  limits  for  halibut  are  set  in 
regulations  at  §  679.21(e).  For  the  BSAI 
trawl  fisheries,  the  limit  is  3.775  mt 
mortality  of  Pacific  hafibut 
(§679.21(e)(l)(iii))  and  for  non-trawl 
fisheries,  the  limit  is  900  mt  mortality 
(§  679.21(e)(2)).  PSC  Hmits  for  crab  and 
herring  are  specified  annually  based  on 
abundance  and  spawning  biomass. 

For  1998.  the  PSC  limit  of  red  king 
crab  in  Zone  1  for  trawl  vessels  is 
100,000  crab  based  on  the  criteria  set 
out  at  §  679.21(e)(l)(i).  The  number  of 
mature  female  red  king  crab  is  estimated 
to  be  above  the  threshold  of  8.4  million 
animals,  and  the  effective  spawning 
biomass  is  estimated  to  be  greater  than 
14.5  million  lb  (6,577  mt)  but  less  than 
55  million  lb  (24,948 
mt)(§679.21(e)(l)(i)(B)). 

As  specified  under 
§679.21(e)(3)(ii)(B)(J),  vessels  using 
nonpelagic  trawl  gear  may  engage  in 
directed  fishing  for  groundfish  in  1998 
in  the  red  king  crab  savings  subarea 
(RKCSS)  because  the  Alaska  Department 
of  Fish  and  Game  established  a  1997 


guideline  harvest  level  for  the 
commercial  red  king  crab  fishery  in 
Bristol  Bay.  Regulations  at 
§679.21(e)(3)(ii)(B)(2)  specify  that  the 
amoimt  of  the  red  king  crab  bycatch 
limit  specified  for  the  RKCSS.  defined  at 
§  79.21(e)(3)(ii)(B)(l)  will  not  exceed  an 
amoimt  equivalent  to  35  percent  of  the 
red  king  crab  PSC  limit  for  the  rock 
sole/flathead  sole/other  flatfish  fishery 
category.  Based  on  the  Council's 
recommendation,  the  1998  red  king  crab 
bycatch  allowance  for  the  RKCSS  is 
24,281  crabs,  or  35  percent  of  the  red 
king  crab  bycatch  allowance 
recommended  by  the  Council  for  the 
rock  sole/flathead  sole/other  flatfish 
fishery  category.  The  bycatch  allowance 
specified  for  the  rock  sole/flathead  sole/ 
other  flatfish  fishery  category  is  reduced 
correspondingly  to  45,094  crabs.  When 
the  total  number  of  red  king  crab  taken 
by  trawl  vessels  fishing  in  the  RKCSS 
reaches  the  specified  bycatch  allowance, 
further  directed  fishing  for  groundfish 
in  the  RKCSS  by  vessels  using 
nonpelagic  trawl  gear  will  be 
prohibited. 

The  1998  C.  bairxii  PSC  limit  for  trawl 
gear  is  750,000  animals  in  Zone  1  and 
2.1  million  animals  in  Zone  2.  These 
nimibers  are  based  on  the  criteria  set  out 
at  §679.21(e)(l)(ii).  In  Zone  1.  C.  bairdi 
abundance  is  estimated  to  be  greater 
than  150  million  and  less  than  270 
miUion  animals  (§679.21(e)(l)(ii)(A)(2)). 
In  Zone  2.  C.  bairdi  abundance  is 
estimated  to  be  greater  than  175  million 


and  less  than  290  million  animals 
(§679.21(e)(l)(ii)(B)(2)). 

A  final  rule  implementing 
Amendment  40  was  published 
December  22,  1997  (62  FR  66829)  and 
became  effective  January  21.  1998.  This 
amendment  establishes  a  PSC  limit  for 
C.  opilio  based  on  total  abundance  as 
indicated  by  the  NMFS  standard  trawl 
survey.  The  C.  opilio  PSC  limit  is  set  at 
0.1133  percent  of  the  1997  Bering  Sea 
abundance  index,  with  a  minimum  PSC 
of  4.5  million  crabs  and  a  maximum 
PSC  of  13  million  crabs.  Based  on  the 

1997  survey  estimate  of  4.1  billion 
crabs,  the  1998  C.  opilio  PSC  limit  for 

1998  is  4,654,000  crabs. 

The  PSC  limit  of  Pacific  herring 
caught  while  conducting  any  trawl 
operation  for  groundfish  in  the  BSAI  is 
1  percent  of  the  annual  eastern  Bering 
Sea  herring  biomass  (§  679.21(e)(l)(v)). 
NMFS's  best  estimate  of  1998  herring 
biomass  is  171,450  mt.  This  amount  was 
derived  using  1997  survey  data  and  an 
age-structured  biomass  projection  model 
developed  by  the  Alaska  Department  of 
Fish  and  Game.  Therefore,  the  herring 
PSC  Hmit  for  1998  is  1,714  mt. 

Regulations  at  §  679.21(e)(3)  authorize 
the  apportionment  of  each  trawl  PSC 
limit  into  PSC  bycatch  allowances  for 
seven  specified  fishery  categories. 
Regulations  at  §679.21(e)(4)(ii) 
authorize  the  apportionment  of  the 
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nontrawl  halibut  PSC  limit  among  five 
fishery  categories.  The  fishery  bycatch 
allowances  for  the  trawl  and  nontrawl 
fisheries  are  listed  in  Table  6.  Because 
actual  C.  opilio  bycatch  rates  for  trawl 
fisheries  within  the  C.  opilio  bycatch 
limitation  zone  are  unknown, 
representatives  from  the  trawl  industry 
and  the  Council's  AP  requested  that  the 
C.  opilio  PSC  limit  not  be  apportioned 
among  fisheries  for  1998.  However, 
§679.21(e)(3)(ii)  requires  that  the  PSC 
limit  be  apportioned  among  trawl 
categories.  To  accommodate  the  request 
of  the  trawl  industry  for  1998,  NMFS 
apportions  each  of  the  five  fisheries  a 
bycatch  allowance  of  C.  op/7/o  that, 
when  added  with  the  amount  of  C. 
opilio  taken  in  the  other  four  fisheries, 
equals  4,304,950  crabs.  The  remaining 
349,050  crabs  are  allocated  to  the 
multispecies  PSQ  program.  New 
recordkeeping  and  reporting 
requirements  proposed  for  1998  and 
beyond  would  provide  information 
necessary  to  monitor  and  allocate  the  C. 
opilio  PSC  limit  among  fisheries  after 
1998. 

Regulations  at  §679.21(e)(4)(ii) 
authorize  the  exemption  of  specified 
non-trawl  fisheries  from  the  halibut  PSC 
limit.  As  in  past  years,  the  Council 
recommended  that  pot  gear,  jig  gear,  and 
sablefish  hook-and-line  gear  fishery 
categories  be  exempt  from  halibut 
bycatch  restrictions  because  these 
fisheries  use  selective  gear  types  that 
experience  low  halibut  bycatch 
mortality.  In  1997,  total  groundfish 
catch  for  the  pot  gear  fishery  in  the 
BSAI  was  approximately  22,598  mt, 
with  an  associated  halibut  bycatch 
mortality  of  about  14  mt.  The  1997 
groundfish  jig  gear  fishery  harvested 
about  201  mt  of  groundfish.  Vessels  in 
the  jig  gear  fleet  are  less  than  60  ft  (18.3 
m)  length  overall  and  are  exempt  from 
observer  coverage  requirements.  As  a 
result,  no  observer  data  are  available  on 
halibut  bycatch  in  the  jig  gear  fishery. 
Nonetheless,  it  is  probable  that  the 
selective  nature  of  this  gear  type  and  the 
relatively  small  amount  of  groundfish 


harvested  with  jig  gear  result  in  a 
negligible  amount  of  halibut  bycatch 
mortality. 

As  in  past  years,  the  Council 
recommended  that  the  sablefish 
Individual  Fishing  Quota  (IFQ)  fishery 
be  exempt  from  halibut  bycatch 
restrictions  because  of  the  sablefish  and 
halibut  IFQ  program  (subpart  D  of  part 
679).  The  IFQ  program  requires  legal- 
sized  halibut  to  be  retained  by  vessels 
using  hook-and-line  gear  if  a  halibut  IFQ 
permit  holder  is  aboard  and  is  holding 
unused  halibut  IFQ,  resulting  in 
lowered  amounts  of  halibut  discard  in 
the  fishery.  In  1995,  about  36  mt  of 
halibut  discard  mortality  was  estimated 
for  the  sablefish  IFQ  fishery.  A  similar 
estimate  for  the  1996  or  1997  fishery  has 
not  been  calculated,  but  NMFS  believes 
that  it  would  not  be  significantly 
different. 

Regulations  at  §  679.21(e)(5)  authorize 
NMFS,  after  consultation  with  the 
Council,  to  establish  seasonal 
apportionments  of  prohibited  species 
bycatch  allowances.  At  its  December 
1997  meeting,  the  Council 
recommended  that  halibut  bycatch 
allowances  be  seasonally  apportioned  as 
shown  in  Table  6.  The  recommended 
seasonal  apportionments  reflect 
recommendations  made  to  the  Council 
by  its  AP. 

The  Council  recommended  seasonal 
apportionments  of  the  halibut  bycatch 
allowances  specified  for  the  trawl 
flatfish  fisheries  to  provide  additional 
fishing  opportunities  in  the  BSAI  early 
in  the  year  and  to  reduce  the  incentive 
for  trawl  vessel  operators  to  move  from 
the  BSAI  to  the  Gulf  of  Alaska  after  the 
rock  sole  roe  fishery  is  closed,  typically 
by  early  March.  Halibut  bycatch 
allowances  to  the  rockfish  fisheries  were 
apportioned  in  a  manner  that  prevents 
a  directed  rockfish  fishery  from  opening 
until  July  1.  This  action  was  taken  for 
three  reasons:  (1)  To  minimize  halibut 
bycatch  during  the  first  half  of  the  year; 
(2)  to  reduce  bycatch  of  shortraker  and 
rougheye  rockfish,  for  which  there  are 
overfishing  concerns;  and  (3)  to  help 


distribute  effort  between  the  Gulf  of 
Alaska  and  the  BSAI  rockfish  fisheries 
through  concurrent  July  1  openings  in 
both  areas. 

The  cecommended  seasonal 
apportionment  of  the  halibut  bycatch 
allowance  for  the  pollock/ Atka 
mackerel/other  species  category  is  based 
on  the  seasonal  allowances  of  tiie  Bering 
Sea  pollock  TAG  recommended  for  the 
roe  and  non-roe  seasons.  Most  of  the 
pollock  harvested  during  the  roe  season 
will  be  taken  with  pelagic  trawl  gear, 
which  has  low  halibut  bycatch  rates. 
Any  unused  halibut  bycatch  mortality 
apportioned  to  the  roe  season  will  be 
available  after  the  roe  season. 

The  Council  recommended  three 
seasonal  apportionments  of  the  halibut 
bycatch  allowance  specified  for  the 
Pacific  cod  hook-and-line  fishery.  This 
recommendation  reflects  the  seasonal 
apportionment  of  Pacific  cod  TAG 
shown  in  Table  4.  It  also  serves  to  limit 
a  hook-and-line  fishery  for  Pacific  cod 
during  summer  months  when  halibut 
bycatch  rates  are  high.  The  third 
seasonal  allowance  of  halibut  PSC  will 
become  available  September  15,  even 
though  the  third  seasonal  allowance  of 
Pacific  cod  becomes  available 
September  1  (Table  4).  As  in  past  years, 
the  second  seasonal  allowance  of 
halibut  PSC  will  probably  be  used  prior 
to  September  1.  If  this  is  the  case, 
directed  fishing  for  the  third  seasonal 
allowance  of  Pacific  cod  by  vessels 
using  hook-and-line  gear  will  be 
prohibited  until  September  15.  The 
intent  of  the  Council's  recommendation 
was  to  limit  fishing  for  Pacific  cod  by 
vessels  using  hook-and-line  gear  during 
the  first  half  of  September  when  halibut 
bycatch  rates  are  relatively  high.  As 
authorized  under  §679.21(e)(5)(iv),  the 
Council  further  recommended  that  any 
unused  portion  of  the  first  seasonal 
bycatch  allowance  specified  for  the 
Pacific  cod  hook-and-line  fishery  be 
reapportioned  to  the  third  seasonal 
allowance  to  limit  hook-and-line  Pacific 
cod  fishing  prior  to  September  15. 


Table  6.— 1998  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Nontrawl  Fisheries 


Trawl  Fisheries 


Prohibited  Species  and  Zone 


Halibut  mor- 
tality (mt) 
BSAI 


Herring  (mt) 
BSAI 


Red  King 
Crab  (ani- 
mals) Zone 
1 


C.  opilio 
(animals) 
COBLZ< 


C.  bairdi  (animals) 


Zone  1 


Zone  2 


Yellowfln  sole  

Jan.  20-Mar.  31  

Apr.  1-May  10  

May  11-Aug.  14  

Aug.  15 -Dec.  31  

Rocksole/oth.flat/flat  sole^ 

Jan.  20-Mar.  29 


930 
264 
194 
93 
379 
735 
449 


248 


9,250 


20 


45,094 


255,592 


273,848 


990,675 


330,225 
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Table  6.— 1998  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Nontrawl  Fisheries- 

Continued 


Trawl  Fisheries 


Mar.  30-June  30 

July  1-Dec.  31  

Turtx)t/sabiefish/arrowtooth  ^ 
Rockfish  

Jan.  1-June  30 

July  1-Dec.  31  

Pacific  cod 

Midwater  pollock* 

Pollock/Atka/others 

Jan.  20-Apr.  15  

Apr.  16-Dec31  

RKC  savings  subarea* 


Prohibited  Species  and  Zone 


Halibut  mor- 
tality (mt) 
BSAI 


120 
167 


Total  Trawl  PSC 

Nontrawl  Fisheries 

Pacific  cod 

Jan.  1-Apr.  30  

May  1-Sep.  14  

Sep.  14-Dec.  31  

Other  non-trawl  

Groundfish  pot  &  jig 

Sablefish  hook  &  Hne 


Total  Nontrawl  . 
PSQResen/e' 


69 

0 

69 

1.434 


Herring  (mt) 
BSAI 


324 

278 

46 


3.492 

777 
458 
37 
282 
56 
{■^ 
(•) 


833 
351 


7 

0 

7 

20 

1.146 

143 


Red  King 
Crab  (ani- 
mals) Zone 
1 


1.585 


129 


6.938 


6,938 


24,281 


92.500 


C.  opillo 
(animals) 
COBLZ' 


C.  bairdi  (animals) 


Zone  1 


4,304.950 


7.500 


123,232 


41,077 


693,750 


349,050 


56^50 


Zone  2 


6.475 


180,375 
434,750 


1,942,500 


157,500 


'  C.  opiho  Bycatch  Limitation  Zone.  Boundaries  are  defined  at  §679.21  (e){7)(iv)(B) 
2Rocksole,  flathead  sole,  and  other  llaMish  fishery  category. 
=»  Greenland  turbot,  an-owtooth  flounder,  and  sablefish  fi5>ery  category 

♦Halibut  and  crab  bycatch  in  the  midwater  polk)ck  fishery  is  deducted  from  the  altowances  lor  the  pottock/Atka  mackerel/other  soedes  cai- 
®^^22?l^i?'  altowances  are  reached,  directed  fishing  for  Pdtock  with  noni)elag«  trawl  gear  is  tSohSted       ™°'®'*°°^  «P~*«  =«- 
«  Po«»«*  <f « than  midwater  poltock,  Atka  mackerel,  and^other  species"  fisheo^rartS)ry      ^^     ^^«^^- 

56-SV*2t^«*^^^I!?i!"^'?^*  *J"^  at  §679.21  (e)(3J?5(B)  as  the  portk^f'the  red  king  crab  savings  area  between  56«00'  and 
^  JfL""®.,*"^"^     .   ®  red  kmg  crab  bycatch  limit  specified  for  this  area  under  § 679.21  (e)(3)Tii)(B)(2)  is  r>^de^ari^Bd^  fsherv  aT^d 

"^7%";^^;*","  '«*"" '2^°*"^®  0'  ^  «^ea  to  «^ected  fishing  for  groundfish  with  r^Kipe^  de^  (§6^ii(^^  ^  ^""^^  ^' 

gear,  or'^^!"  ^"^  ^^  *""'  "  ^^°^^  '°  *^^  multi-species  ^SdQ  program  as  PSQr^^  Cf^Iq  r^yiTSitocated  by  fishery. 
*  Exempt. 


To  monitor  halibut  bycatch  mortality 
allowances  and  apportionments,  the 
Regional  Administrator  will  use 
observed  halibut  bycatch  rates,  assiuned 
mortality  rates,  and  estimates  of 
groundfish  catch  to  project  when  a 
fishery's  halibut  bycatch  mortality 
allowance  or  seasonal  apportiomnent  is 
reached.  The  Regional  Administrator 
monitors  a  fishery's  halibut  bycatch 
mortality  allowances  using  assumed 
mortality  rates  that  are  based  on  the  best 
information  available,  including 
information  contained  in  the  annual 
SAFE  report. 

The  Council  recommended  that  the 
assumed  halibut  mortality  rates 


developed  by  staff  of  the  International 
Pacific  Halibut  Commission  for  the  1997 
BSAI  groundfish  fisheries  be  adopted 
for  purposes  of  monitoring  halibut 
bycatch  allowances  established  for 
1998.  These  rates  generally  are  based  on 
an  average  of  mortality  rates  determined 
from  NMFS  observer  data  collected 
during  the  past  2  years.  Assumed  Pacific 
halibut  mortality  rates  for  BSAI  fisheries 
for  1998  are  listed  in  Table  7. 


Table  7.— Assumed  Pacific  Halibut 
Mortality  Rates  for  the  BSAI 
Fisheries  During  1998 


Fishery 

As- 
sumed 
mortality 
(per- 
cent) 

Hook-and-line  gear  fisheries: 
Rockfish 

22 

Pacific  cod 

12 

Greenland  turtx)t 

12 

Sablefish 

Other  Species  

Trawl  gear  fisheries: 
MkJwater  poltock  

18 
12 

81 

Nonpelagk:  poltock 

76 

UMI 


12696 


I 

I 
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Table  7.— Assumed  Pacific  Halibut 
MORTALITY  Rates  for  the  BSAI 
Fisheries  During  1998— Contin- 
ued 


Fishery 


Yellowfin  sole  .... 

Rock  sole  

Flathead  sole 

Other  flatfish 

Rockfish 

Pacific  cod 

Atka  mackerel  ... 
Greenland  turtxit 

Sableftsh 

Other  species  .... 
Pot  gear  fisheries: 

Pacific  cod 

Other  species  .... 


As- 
sumed 
mortality 
(per- 
cent) 


77 
74 
64 
68 
70 
71 
83 
73 
23 
71 

9 
9 


Response  to  Comments 

Comment  1.  The  draft  EA  prepared  for 
the  1998  specifications  is  an  inadequate 
basis  for  a  Finding  of  No  Significant 
Impact.  The  environmental  impact 
statement  (EIS)  prepared  for  the  BSAI 
groundfish  fishery  was  drafted  16  years 
ago.  Since  that  time,  the  conduct  of  the 
fisheries  has  changed;  new  information 
regarding  the  affected  groundfish 
species  exists;  and  substantial  and 
unanalyzed  questions  exist  regarding 
the  impact  of  the  groundfish  fisheries  on 
the  BSAI  ecosystem.  NMFS  should 
prepare  a  supplement  to  the  EIS  which 
fully  evaluates  the  potential  impacts  of 
the  groundfish  TACs  on  the  BSAI 
ecosystem. 

Response.  NMFS  acknowledges  that 
the  final  EIS  prepared  for  the  BSAI 
groundfish  fishery  is  16  years  old.  A 
supplement  to  the  EIS  is  being  prepared, 
and  a  public  review  draft  is  scheduled 
for  release  in  April  1998.  However, 
NMFS  believes  the  final  EA  prepared  for 
the  1998  BSAI  groundfish 
specifications,  as  well  as  the  documents 
incorporated  by  reference  into  the  EA, 
adequately  support  a  Finding  of  No 
Significant  Impact. 

Comment  2.  The  draft  EA  does  not 
adequately  assess  the  impact  of 
proposed  1998  fishing  levels  on 
endangered  Steller  sea  lions  or  on  the 
unlisted  species  also  suffering 
population  declines.  The  draft  EA  also 
neglects  to  address  dramatic  increases 
in  catches  of  pollock  and  Atka  mackerel 
in  areas  designated  as  critical  foraging 
habitat  for  Steller  sea  lions,  the 
increasing  effort  directed  on  spawning 
pollock  in  the  winter  months,  and  the 
geographic  and  temporal  concentration 
of  fishing  in  the  areas  of  the  BSAI  where 
the  greatest  declines  of  sea  lion,  other 


marine  mammals,  and  seabirds  have 
occurred.  The  EA  fails  to  consider  a 
viable  range  of  alternatives,  such  as 
reducing  TACs  for  ecosystem  based 
reasons  and  time/area  restrictions  for 
fisheries 

Response.  The  issues  of  concern 
identified  in  Comment  2  are  addressed 
in  the  final  EA,  as  well  as  in  the 
documents  incorporated  by  reference 
into  the  final  EA.  Efforts  to  identify 
relationships  between  the  Alaska 
groundfish  fisheries  and  Steller  sea 
lions  are  ongoing,  but  any  potential 
linkages  remain  unclear.  Overlaps 
between  Steller  sea  lion  prey  and 
harvested  species  have  been  identified, 
particularly  with  reference  to  pollock 
and  Atka  mackerel  stocks.  However, 
participants  in  the  Alaskan  groundfish 
fisheries  are  not  expected  to  alter  their 
fishing  practices  significantly  either 
spatially  or  temporally  as  a  result  of  the 
1998  groundfish  specifications,  nor  to 
operate  in  any  manner  that  would 
predictably  pose  impacts  to  Steller  sea 
lions. 

Comment  3.  NMFS  needs  to  more 
fully  incorporate  ecosystem  level 
concerns  into  the  TAG  setting  process. 
Harvest  levels  are  based  on  single- 
species  models  that  fail  to  adequately 
consider  interspecies  linkages  and  the 
impact  of  fish  removal  on  other 
ecosystem  components.  The  EA  does 
not  discuss  or  analyze  the  changing 
community  structure  of  the  groundfish 
complex  resulting  from  disproportionate 
fishing  pressure  on  a  small  set  of 
commercially  targeted  species. 

Response.  NMFS  acknowledges  the 
importance  of  ecosystem  based 
management  for  groundfish  stocks.  The 
Council's  Ecosystem  Committee, 
established  in  1996,  met  during  the 
December  Council  meeting  to  review  the 
status  of  groundfish  stocks  and  make 
recommendations  to  the  Council.  Based 
on  ecosystem  concerns,  the  Council  has 
taken  a  precautionary  approach  to 
setting  groundfish  TACs.  The  final  EA, 
as  well  as  content  incorporated  by 
reference  into  the  final  EA  (especially 
the  Ecosystem  Committee's  chapter  of 
the  1998  SAFE  report),  extensively 
examine  ecosystem  level  impacts  of  the 
groundfish  fisheries. 

Comment  4.  The  recommended  BSAI 
pollock  ABC  and  TAC  are  too  high  and 
should  be  lowered  by  at  least  30 
percent.  The  SAFE  document  upon 
which  the  recommendation  was  based 
failed  to  adequately  consider  the 
potential  impact  of  the  Russian  fishery 
on  Bering  Sea  pollock  stocks, 
uncertainties  associated  with  the 
current  pollock  assessment  and  its 
dependance  on  a  continued  strong  1996 


year  class,  and  the  spatial  and  temporal 
compression  of  the  pollock  harvest. 

Response.  NMFS  helieves  that  the 
recommended  pollock  ABC  is  both 
conservative  and  scientifically  sound. 
The  spawning  stock  remains  at  levels 
above  or  near  the  long-term  expected 
target;  the  1996  year  class  appears  to  be 
above  average;  the  pollock  population  is 
estimated  to  remain  above  the  level  that 
would  produce  maximum  sustainable 
yield;  and  the  recommended  ABC  is 
based  upon  both  a  conservative 
projection  of  future  year-class  strength 
and  a  conservative  choice  of  fishing 
mortality  rate. 

Comment  5.  Atka  mackerel  harvest 
guidelines  fail  to  account  for  potential 
localized  depletions  of  Atka  mackerel. 
The  fishery  is  overly  concentrated  both 
temporally  and  spatially,  and  measures 
need  to  be  taken  to  spread  effort  out 
over  larger  areas.  The  Atka  mackerel 
assessment  failed  to  address 
concentration  of  harvest  near  Steller  sea 
lion  haulouts  and  rookeries  and  its 
impact  upon  the  endangered  Steller  sea 
lion. 

Response.  The  EA  and  the  documents 
incorporated  into  it  by  reference 
examined  the  potential  impacts  of 
localized  depletion  of  the  Atka  mackerel 
resource.  Because  Atka  mackerel  tend  to 
concentrate  in  large,  easily  targeted 
schools,  it  appears  likely  that  such 
depletions  do  occur.  It  also  appears  that 
Atka  mackerel  are  an  important 
component  of  the  Steller  sea  lion  diet. 
However,  the  evidence  indicates  that 
these  depletions  are  of  short  duration 
and  that  schools  rapidly  reform.  Given 
this  evidence,  NMFS  believes  that  the 
1998  Atka  mackerel  fishery,  as  currently 
prosecuted,  will  not  jeopardize  the 
continued  existence  of  Steller  sea  lions. 
NMFS  will  continue  to  study  the 
interactions  between  the  Atka  mackerel 
fishery  and  Steller  sea  lions  and,  if 
necessary,  develop  management 
measures  to  minimize  any  impacts. 

Classification 

This  action  is  authorized  under  50 
CFR  679.20  and  is  exempt  from  review 
under  E.O.  12866. 

This  action  adopts  final  1998  harvest 
specifications  for  the  BSAI  and  revises 
associated  management  measiu-es. 
Generally,  this  action  does  not 
significantly  revise  management 
measures  in  a  manner  that  would 
require  time  to  plan  or  prepare  for  those 
revisions.  In  some  cases,  the  interim 
specifications  in  effect  would  be 
insufficient  to  allow  directed  fisheries  to 
operate  during  a  30-day  delayed 
effectiveness  period,  which  would 
result  in  unnecessary  closiu^s  and 
disruption  within  the  fishing  industry. 
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In  many  of  these  cases,  the  final 
specifications  will  allow  the  fisheries  to 
continue,  thus  relieving  a  restriction. 
Provisions  of  a  rule  relieving  a 
restriction  under  5  U.S.C.  553(d)(1)  are 
not  subject  to  a  delay  in  the  effective 
date.  The  immediate  effectiveness  of 
this  action  is  required  to  provide 
consistent  management  and 
conservation  of  fishery  resources  and  to 
give  the  fishing  industry  the  earliest 
possible  opportimity  to  plan  its  fishing 
operations.  Accordingly,  the  Assistant 
Administrator  for  Fisheries.  NOAA  (AA) 
finds  there  is  good  cause  to  waive  the 
30-day  delayed  effectiveness  period 
under  5  U.S.C.  553(d)(3)  with  respect  to 
such  provisions  and  to  the 
apportionment  discussed  above. 

The  apportionment  of  a  portion  of  the 
unspecified  reserve  is  necessary  to 
provide  increased  ITAC  to  minimize  the 
effect  of  a  reduction  in  Pacific  cod  TAG 
on  hook-and-line  vessels,  to  provide  for 
more  efficient  operation  of  intensive 
fast-paced  fisheries  for  Atka  mackerel 
and  Pacific  ocean  perch,  and  to  allow 
for  the  orderly  conduct  of  pollock 
fisheries.  Therefore,  a  delay  for  prior 
notice  and  public  procedure  is  contrary 
to  the  public  interest.  Accordingly,  the 
AA  finds  there  is  good  cause  to  waive 
the  requirement  for  prior  notice  under  5 
U.S.C.  553(b)(3).  In  accordance  with  50 
CFR  679(b)(3),  comments  on  the 
apportionment  of  reserves  are  invited  by 
March  31,  1998. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  NMFS  and  the 
Fish  and  Wildlife  Service  have 
determined  that  the  groundfish  fishery 
operating  under  the  1998  BSAI TAC 
specifications  is  not  likely  to  jeopardize 
the  continued  existence  or  recovery  of 
species  listed  as  endangered  or 
threatened  and  is  not  likely  to  destroy 
or  adversely  modify  critical  habitat. 

NMFS  prepared  an  EA  on  the  1998 
TAC  specifications.  The  total  harvest 
levels  examined  in  the  EA  do  not 
exceed  the  OY.  The  models  used  to 
derive  catch  levels  are  both  conservative 
and  based  on  the  best  scientific 
information  available.  The  AA 
concluded  that  no  significant  impact  on 
the  human  environment  will  result  from 
implementation  of  the  1998 
specifications.  A  copy  of  the  EA  is 
available  (see  ADDRESSES). 

At  the  proposed  rule  stage,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 


Dejjartment  of  Commerce  certified  to 
the  Chief  Counsel  for  the  Advocacy  of 
the  Small  Business  Administration  that 
the  proposed  specifications  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
However,  comments  received  by  the 
Council  at  its  December  1997  meeting, 
as  well  as  changes  in  TAC  amounts 
between  the  proposed  and  final 
specifications,  led  NMFS  to  conclude 
that  the  final  specifications  may  have  a 
significant  impact  on  small  entities,  and 
a  FRFA  has  been  prepared.  The  analysis 
examines  the  economic  effects  of 
changes  between  the  1997  and  1998 
specifications  and  concludes  that,  in 
most  cases,  TAC  amounts  are  not 
significantly  different  between  1997  and 
1998  and  that  the  overall  impact  to  the 
groundfish  fishery  will  be  minimal. 
However,  the  22-percent  reduction  in 
Pacific  cod  TAC  may  cause  significant 
economic  impacts  to  the  100  vessel 
hook-and-hne  fleet  (a  mix  of  small  and 
large  entities)  that  participates  in  the 
Pacific  cod  fishery. 

In  taking  this  action,  the  Council 
attempted  to  minimize  this  impact  by 
setting  Pacific  cod  TAC  equal  to  ABC, 
increasing  the  percentage  of  Pacific  cod 
allocated  to  the  third  seasonal 
allowance,  releasing  the  nonspecific 
reserves,  and  increasing  Greenland 
turbot  TAC.  A  copy  of  the  FRFA  is 
available  from  NMFS  (see  ADDRESSES). 

Authority:  16  U.S.C.  773  et  seq.  16  U.S.C. 
1801  et  seq.,  and  3631  et  seq. 

Dated:  March  10, 1998. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  Doc.  98-6620  Filed  3-11-98;  11:39  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208297-8054-02;  I.D. 
031098C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Closures  of  Specified 
Groundfish  Fisheries  in  the  Gulf  of 
Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  specified 
groundfish  fisheries  in  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  directed 
fishing  allowances  specified  for  the 
1998  total  allowable  catch  (TAC) 
amounts  for  the  GOA. 

DATES:  Effective  March  11,  1998,  until 
2400  hrs,  A.l.t.  December  31. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 

groundfish  fishery  in  the  exclusive 
economic  zone  of  the  GOA  is  managed 
by  NMFS  according  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  §679.20(d)(l)(i),  if 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator), 
determines  that  the  amount  of  a  target 
species  or  "other  species"  category 
apportioned  to  a  fishery  or,  with  respect 
to  pollock  and  Pacific  cod,  to  an  inshore 
or  offshore  component  allocation,  will 
be  reached,  the  Regional  Administrator 
may  establish  a  directed  fishing 
allowance  for  that  species  or  sp>ecies 
group.  If  the  Regional  Administrator 
establishes  a  directed  fishing  allowance, 
and  that  allowance  is  or  will  be  reached 
before  the  end  of  the  fishing  year,  NMFS 
will  prohibit  directed  fishing  for  that 
species  or  species  group  in  the  specified 
GOA  Regulatory  Area  or  district 
(§697.20(d)(l)(iii)). 

The  Regional  Administrator  has 
determined  that  the  following  TAC 
amounts  are  necessary  as  incidental 
catch  to  support  other  anticipated 
groundfish  fisheries  for  the  1998  fishing 
year: 


Species 


Thornyhead  rockfish 

Atka  mackerel 

Sablefish 

"Other  rockfish" 


Area 


Entire  GOA  

Entire  GOA  

Trawt  apportionment,  entire  GOA 
Entire  GOA  


TAC 
(mt) 


2.000 

600 

1.930 

2.170 


Mc 
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Species 


Shortraker/rougheye  rocKfish 
Pollock  

Pollock 

Pollock  

Pacific  cod 

Pacifk;  cod  

Pacific  cod 

Deep-water  flatfish  

l»4orthem  rockfish  


Area 


Entire  GOA  J- 

Inshore  component.  Statistical  Area  610  l 

Inshore  component.  Statistical  Area  620  *. 

Inshore  component.  Statistical  Area  630  

Eastern  Regulatory  Area  - 

Offshore  component,  entire  GOA 

Offshore  component.  Statistical  Area  610 

Offshore  component.  Statistical  Areas  620,  630 

Offshore  component.  Statistical  Areas  640,  650 

Inshore  component.  Western  Regulatory  Area  

Inshore  component.  Central  Regulatory  Area  ...'. 

Western  Regulatory  Area  

Eastern  Regulatory  Area  


TAG 
(mt) 


1.590 

7.450 

12,510 

.9,830 

5,580 

0 

1.745 

3.239 

94 

15,703 

29.153 

340 

10 


Consequently,  in  accordance  with 
§6Z9.20(d)(l)(i).  the  Regional 
Administrator  establishes  these  TAC 
amounts  as  directed  fishing  allowances. 

Further,  the  Regional  Administrator 
finds  that  these  directed  fishing 
allowances  will  be  reached  before  the 
end  of  the  year.  Therefore,  in 
accordance  with  §679.20(d){l)(iii). 
NMFS  is  prohibiting  directed  fishing  for 
these  species  in  the  specified  areas. 

Under  authority  of  the  interim  1998 
specifications  (62  FR  65622,  December 
15, 1998),  pollock  fishing  opened  on 
January  1,  1998,  for  amounts  specified 
in  that  publication.  NMFS  has  since 
closed  Statistical  Area  610  to  directed 
fishing  for  pollock  effective  1200  hrs, 
A.l.t.,  January  26. 1998  (63  FR  4600, 
January  30.  1998);  Statistical  Area  620  to 
directed  fishing  for  pollock  effective 
1200  hrs,  A.l.t..  February  7. 1998  (63  FR 
6881,  February  11,  1998),  Statistical 
Area  630 Jo  directed  fishing  for  pollock 
effective  1200  hrs,  A.l.t..  February  2. 
1998  (63  FR  6111.  February  6.  1998). 
and  Statistical  Areas  640  and  650  to 
directed  fishing  for  pollock  effective 
1200  hrs.  A.l.t..  March  9.  1998  (to  be 
pubHshed  March  13. 1998).  The 
closures  for  Statistical  Areas  610.  620. 
and  630  will  remain  in  effect  until  1200 
hrs.  A.l.t.,  June  1. 1998.  The  closure  for 
Statistical  Areas  640  and  650  will 
remain  in  effect  until  2400  hrs,  A.l.t.. 
December  31. 1998. 

Under  authority  of  the  interim  1998 
specifications  (62  FR  65622.  December 
15,  1998).  Pacific  cod  fishing  opened  on 
January  1. 1998.  for  amounts  specified 
in  that  notice.  NMFS  has  since  closed 
Statistical  Area  610  to  directed  fishing 
for  Pacific  cod  by  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component  in  the  Western  Regulatory 
Area  effective  1200  hrs.  A.l.t..  March  3. 
1998  (63  FR  11160.  March  6.  1998)  and 
Statistical  Areas  620  and  630  to  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Central 
Regulatory  Area  effective  1200  hrs. 


A.l.t..  March  10.  1998  (published  on 
March  13. 1998). 

The  closures  in  this  document 
supersede  the  closures  announced  in.  or 
under  authority  of.  the  1998  interim 
specifications  (62  FR  62622.  December 
15.  1997).  While  the  closures  in  this 
document  are  in  effect,  the  maximum 
retainable  bycatch  amounts  at  §  679.20 
(e)  and  (f)  apply  at  any  time  during  a 
fishing  trip.  The  closures  to  directed 
fishing  in  this  document  are  in  addition 
to  closures  and  prohibitions  found  in 
regulations  at  50  CFR  part  679.  Refer  to 
§679.2  for  definitions  of  areas.  The 
definitions  of  GOA  deep-water  flatfish 
and  "other  rockfish"  species  categories 
are  provided  in  the  Federal  Register 
publication  of  the  Final  1998  Harvest 
Specifications. 

NMFS  may  implement  other  closures 
during  the  1998  fishing  year,  as 
necessary  for  effective  conservation  and 
management. 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

This  action  responds  to  the  TAC 
limitations  and  other  restrictions  on  the 
fisheries  established  in  the  Final  1998 
Harvest  Specifications  for  Groundfish 
for  the  GOA.  It  must  be  implemented 
immediately  to  prevent  overharvesting 
the  1998  TACs  for  several  groundfish 
species  in  the  GOA.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The  fleet 
is  currently  harvesting  groundfish.  and 
further  delay  would  only  result  in 
overharvest.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
should  not  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C-  553(d).  a 
delay  in  the  effective  date  is  hereby 
waived. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  March  11, 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-6712  Filed  3-11-98;  4:20  pm] 
BILUNQ  CODE  3610-t2-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208298-8055-02;  I.D. 
031198A] 


Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Closures  of  Specified 
Groundfish  Fisheries  In  the  Bering  Sea 
and  Aleutian  islands 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  closing  specified 
groundfish  fisheries  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  prohibited 
species  bycatch  allowances  and  directed 
fishing  allowances  specified  for  the 
1998  BSAI  groundfish  fisheries. 
DATES:  Effective  March  11. 1998. 
through  2400  hrs.  A.l.t.  December  31, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  is 
managed  by  NMFS  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S;  vessels  is  governed  by 
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regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  §679.20(d)(l)(i),  if 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator) 
determines  that  the  amount  of  a  target 
species  or  "other  species"  category 
apportioned  to  a  fishery  or.  with  respect 
to  pollock,  to  an  inshore  or  offshore 
component  allocation,  will  be  reached, 
the  Regional  Administrator  may 
establish  a  directed  fishing  allowance 
for  that  species  or  species  group.  If  the 
Regional  Administrator  establishes  a 
directed  hshing  allowance,  and  that 
allowance  is  or  will  be  reached  before 
the  end  of  the  fishing  year,  NMFS  will 
prohibit  directed  fishing  for  that  species 
or  species  group  in  the  specified  subarea 
or  district  (§697.20{d)(l}(iii)).  Similarly, 
under  §  679.21(e),  if  the  Regional 
Administrator  determines  that  a  fishery 
category's  bycatch  allowance  of  halibut, 
red  king  crab,  or  C.  bairdi  Tanner  crab 
for  a  specified  area  has  been  reached, 
the  Regional  Administrator  will  prohibit 
directed  Fishing  for  each  species  in  that 
category  in  the  specified  area. 

The  Regional  Administrator  has 
determined  that  the  remaining  amounts 
of  pollock  in  the  Bogoslof  District; 
Pacific  ocean  perch,  "other  rockfish". 
and  "other  red  rockfish"  in  the  Bering 
Sea  subarea  (BS);  and  sliarpchin/ 
northern  rockfish,  shortraker/rougheye 
rockfish,  and  "other  rockfish"  in  the 
Aleutian  Islands  subarea  (AI)  will  be 
necessary  as  incidental  catch  to  support 
other  anticipated  groundfish  fisheries 
for  the  1998  fishing  year.  Consequently, 
in  accordance  with  §679.20(d)(l)(i).  the 
Regional  Administrator  establishes 
these  remaining  amounts  as  directed 
fishing  allowances. 

Further,  the  Regional  Administrator 
finds  that  these  directed  fishing 
allowances  will  be  reached  before  the 
end  of  the  year.  Therefore,  in 
accordance  with  §679.20(d)(l)(iii) 
NMFS  is  prohibiting  directed  fishing  for 
these  species  in  the  specified  areas  and 


these  closures  will  remain  in  effect 
through  2400  hrs,  A.l.t.,  December  31, 
1998. 

In  addition,  the  BSAI  halibut  bycatch 
allowance  specified  for  the  trawl 
rockfish  fishery  and  the  trawl  Greenland 
turbot/arrowtooth  flounder/sablefish 
fishery  categories,  defined  at 
§679.21(e)(3)(iv)(C)  and  (D),  is  0  mt.  In 
accordance  with  §679.21(e)(7)(iv), 
therefore,  NMFS  is  prohibiting  directed 
fishing  for  rockfish  by  vessels  using 
trawl  gear  in  the  BSAI  and  for 
Greenland  turbot/arrowtooth  flounder/ 
sablefish  by  vessels  using  trawl  gear  in 
the  BSAI.  These  closures  will  remain  in 
effect  through  2400  hrs,  A.l.t..  December 
31. 1998. 

Under  authority  of  the  Interim  1998 
Specifications  (62  FR  65626.  December 
15.  1998),  NMFS  closed  directed  fishing 
for  Atka  mackerel  in  the  Eastern 
Aleutian  District  and  the  BS  of  the  BSAI 
efiective  1200  hrs,  A.l.t.,  February  2, 
1998  through  2400  hrs,  A.l.t.,  December 
31,  1998  (63  FR  6110,  February  6,  1998), 
pollock  by  vessels  catching  pollock  for 
processing  by  the  offshore  component  in 
the  BS  of  the  BSAI  effective  1200  hrs, 
A.l.t.,  February  20, 1998,  through  1200 
hrs,  A.l.t.,  April  15.  1998  (63  FR  9745, 
February  26, 1998),  pollock  by  vessels 
catching  pollock  for  processing  by  the 
inshore  component  in  the  BS  of  the 
BSAI  effective  1200  hrs,  A.l.t.,  February 
26.  1998,  through  1200  hrs,  A.l.t.,  April 
15,  1998  (63  FR  10569,  March  4,  1998), 
pollock  by  vessels  catching  pollock  for 
processing  by  the  offshore  component  in 
the  AI  of  the  BSAI  effective  1200  hrs, 
A.l.t.,  February  26, 1998,  through  2400 
hrs,  A.l.t.,  December  31, 1998  (63  FR 
9974,  February  27, 1998),  and  rock  sole, 
flathead  sole,  and  "other  flatfish"  by 
vessels  using  trawl  gear  in  the  BSAI 
effective  1200  hrs.  A.l.t..  March  5.  1998. 
through  1200  hrs,  A.l.t.,  March  30,  1998 
(63  FR  11629,  March  10, 1998).  The 
amount  of  TAG  remaining  under  the 
Final  Specification  of  groundfish 
following  closure  under  the  interim 


specifications  will  be  taken  as 
incidental  catch  in  directed  fishing  for 
other  species. 

These  closures  supersede  the  closures 
announced  in  the  1998  interim 
specifications  (62  FR  65626,  December 
15,  1997).  While  these  closures  are  in 
effect,  the  maximum  retainable  bycatch 
amounts  at  §  679.20(e)  and  (f)  apply  at 
any  time  during  a  fishing  trip.  These 
closures  to  directed  fishing  are  in 
addition  to  closures  and  prohibitions 
found  in  regulations  at  50  CFR  part  679. 
Refer  to  §  679.2  for  definitions  of  areas. 
In  the  BSAI,  "Other  rockfish"  includes 
Sebastes  and  Sebastolobus  species 
except  for  Pacific  ocean  perch  and  the 
"other  red  rockfish"  species.  "Other  red 
rockfish"  includes  shortraker,  rougheye, 
sharpchin.  and  northern  rockfish. 

Classification 

This  action  is  required  by  §  679.20 
and  §679.21  and  is  exempt  from  review 
under  E.O.  12866. 

This  action  responds  to  the  TAG 
limitations  and  other  restrictions  on  the 
fisheries  established  in  the  Final  1998 
Harvest  Specifications  for  Groundfish 
for  the  BSAI.  It  must  be  implemented 
immediately  to  prevent  overharvesting 
the  1998  TAG  of  several  groundfish 
species  in  the  BSAI.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The  fleet 
is  currently  harvesting  groundfish.  and 
further  delay  would  only  resuU  in 
overharvest.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
should  not  be  delayed  for  30  days. 

Accordingly,  under  5  U.S.G.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  11, 1998. 
Bruce  C.  Morehead. 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-6770  Filed  3-11-98;  4:56  pm) 
BiUJNG  CODE  96ia-22-F 


UMI 


12700 


Proposed  Rules 


Federal  Register 

Vol.  63.  No.  50 
Monday,  March  16,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  92, 93,  94, 95, 96, 97, 98, 
and  130 

[Docint  No.  94-106-131 

RiN  OS79-AA71 

Importation  of  Animals  and  Animal 
Products;  Public  Meetings 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Notice  of  public  meetings. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  will  host  five 
additional  public  meetings  to  discuss  its 
plans  for  implementing  a  final  rule  and 
poUcy  statement  on  the  importation  of 
animals  and  animal  products  that  were 
published  in  the  Federal  Register  on 
October  28, 1997. 

DATES:  The  public  meetings  will  be  held 
in  Riverdale.  MD,  on  April  1, 1998;  in 
Atlanta,  GA,  on  April  8, 1998;  in  Kansas 
City,  MO,  on  April  15, 1998;  in  Denver, 
CO,  on  April  22. 1998;  and  in 
Sacramento.  CA,  on  April  29, 1998. 
Each  pubUc  meeting  will  begin  at  9:00 
a.m.  and  is  scheduled  to  end  at  5:00 
p.m. 

ADDRESSES:  The  public  meetings  will  be 
held  at  the  following  locations: 

1.  Riverdale,  MD:  The  USDA  Center  at 
Riverside,  Conference  Rooms  C  and  D. 
4700  River  Road.  Riverdale.  MD.  Picture 
identification  is  required.  Non-Federal 
personnel  will  be  required  to  pass 
through  a  metal  detector.  Parking  is 
available  next  to  the  building  for  a  $2.00 
fee  (have  quarters  or  $1  bills).  The 
nearest  Metro  station  is  the  College  Park 
station  on  the  Green  Line,  and  is  within 
walking  distance. 

2.  Atlanta,  GA.Peachtree  Summit 
Federal  Center.  Conference  Rooms  A 
and  B.  401  W.  Peachtree  Street.  N.E., 
Atlanta,  GA.  Picture  identification  is 
required.  Non-Federal  personnel  will  be 
required  to  pass  through  a  metal 


detector.  A  pay  parking  garage  is 
adjacent  to  the  building. 

3.  Kansas  City,  MO:  Federal  Building, 
Rooms  244  and  245.  8930  Ward 
Parkway,  Kansas  City,  MO.  Enter  on  the 
south  side  of  the  building.  Picture 
identification  is  required.  Pay  parking  is 
available  on  the  southeast  side  of  the 
building. 

4.  Denver,  CO:  Denver  Federal  Center, 
Building  25.  Lecture  Halls  A  and  B,  6th 
and  Kipling,  Denver,  CO.  Enter  building 
through  door  E2.  Picture  identification 
is  required.  Pay  parking  is  available  on 
the  east  side  of  the  building. 

5.  Sacramento,  CA;  California 
Department  of  Food  and  Agriculture 
Building,  Auditorium.  1220  N  Street, 
Sacramento,  CA.  Picture  identification 
is  required.  Pay  parking  is  available  on 
O  Street,  between  9th  and  15th. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Gary  Colgrove,  Chief  Staff  Veterinarian, 

National  Center  for  Import  and  Export, 

VS.  APHIS.  4700  River  Road  Unit  38, 

Riverdale.  MD  20737-1231.  (301)  734- 

8590. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  will  hold 
five  additional  public  meetings  to 
discuss  its  implementation  of  the  final 
rule  and  policy  statement  on  the 
importation  of  animals  and  animal 
products  that  it  published  in  the 
Federal  Register  on  October  28, 1997. 
The  final  rule  (62  FR  56000-56026. 
Docket  No.  94-106-9)  established 
procedures  and  a  regulatory  framework 
for  recognizing  regions,  rather  than  only 
countries,  for  the  purpose  of  importing 
animals  and  animal  products  into  the 
United  States.  The  final  rule  also 
established  procedures  by  which 
regions  may  request  permission  to 
export  animals  and  animal  products  to 
the  United  States  under  specified 
conditions,  based  on  the  regions' 
disease  status.  The  final  rule  became 
effective  on  November  28, 1997.  The 
policy  statement  (62  FR  56027-56033, 
Docket  No.  94-106-8)  describes  the 
manner  in  which  APHIS  will  apply  the 
concepts  of  regionalization  and  risk 
analysis  to  regulating  the  importation  of 
animals  and  animal  products  into  the 
United  States.  The  policy  statement  and 
regulations  are  in  accordance  with 
international  trade  agreements  entered 
into  by  the  United  States. 


On  November  21, 1997,  APHIS  held  a 
public  meeting  in  Riverdale,  MD,  to 
discuss  its  plans  for  implementing  the 
final  rule  and  policy  statement  (see  62 
FR  60161).  The  additional  public 
meetings  v«rill  be  held  in  Riverdale,  MD, 
on  April  1, 1998;  in  Atlanta,  GA,  on 
April  8, 1998;  in  Kansas  City,  MO,  on 
April  15, 1998;  in  Denver,  CO,  on  April 
22, 1998;  and  in  Sacramento,  CA,  on 
April  29, 1998.  The  meetings  will 
include  a  discussion  of  the  following: 
(1)  The  contents  of  the  final  rule  and 
poUcy  statement;  (2)  how  APHIS  has 
applied  the  principles  of  regionalization 
to  individual  requests  to  date;  (3)  the 
Agency's  plans  for  future 
implementation  of  regionalization;  and 
(4)  a  demonstration  of  APHIS's 
Geographic  Information  Systems.  The 
meetings  are  scheduled  to  end  at  5:00 
p.m.  but  may  conclude  prior  to  that  time 
if  APHIS  has  completed  its 
presentations  and  has  addressed  all 
questions  from  attendees. 

Done  in  Washington.  DC.  this  10th  day  of 
March  1998. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  98-6586  Filed  3-13-98;  8:45  am) 

BILLING  CODE  341»-9«-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  210  and  229 
[Regulations  J  and  CO;  Docket  No.  R-1009] 

Collection  of  Checks  and  Other  Items 
by  Federal  Reserve  Banks  and 
Availability  of  Funds  and  Collection  of 
Checks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Board  requests  comment 
on  the  benefits  and  drawbacks 
associated  with  its  same-day  settlement 
rule,  which  became  effective  in  January 
1994,  and  the  implications  of  potential 
modifications  of  that  rule  to  reduce  or 
eliminate  legal  disparities  between  the 
Federal  Reserve  Banks  and  private- 
sector  banks  in  the  presentment  and 
settlement  of  checks.  The  same-day 
settlement  rule  requires  paying  banks  to 
provide  same*day  settlement  for  checks 
presented  by  private-sector  banks  by 
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8:00  a.m.  local  time  at  specified 
locations.  The  Board  is  evaluating  the 
market  experience  under  the  same-day 
settlement  rule  and  is  considering 
hirther  modifications  to  that  rule 
pursuant  to  its  responsibility  under  the 
Expedited  Funds  Availability  Act  to 
regulate  the  receipt,  payment, 
collection,  or  clearing  of  checks  in  order 
to  carry  out  the  provisions  of  that  Act 
and  to  improve  the  check  collection 
system.  The  Board  is  also  considering 
whether  modifications  to  its  Regulation 
J,  subpart  A,  which  governs  check 
collection  by  the  Federal  Reserve  Banks, 
to  reduce  or  eliminate  legal  disparities 
would  enhance  the  efficiency  of  the 
interbank  check  collection  market,  the 
check  collection  process,  and  the 
payments  system  more  broadly. 
DATES:  Comments  must  be  submitted  on 
or  before  July  17. 1998. 
ADDRESSES:  Comments  should  refer  to 
Docket  R-1009  and  may  be  mailed  to 
Mr.  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20551. 
Comments  may  also  be  delivered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m.  on  weekdays,  and  to  the 
security  control  room  at  all  other  times. 
The  mail  room  and  the  security  control 
rooms  are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  N.W. 
Comments  will  be  available  for 
inspection  and  copying  by  members  of 
the  public  in  the  Freedom  of 
Information  Office,  Room  MP-500, 
between  9:00  a.m.  and  5:00  p.m. 
weekdays,  except  as  provided  in  Section 
261.12  of  the  Board's  Rules  Regarding 
Availability  of  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Roseman,  Associate  Director 
(202/452-2789)  or  Jack  Walton. 
Manager,  Check  Section  (202/452- 
2660),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems; 
Oliver  Ireland.  Associate  General 
Counsel  (202/452-3625)  or  Stephanie 
Martin.  Senior  Counsel  (202/452-3198), 
Legal  Division.  For  the  hearing  impaired 
only,  contact  Diane  Jenkins, 
Telecommunications  Device  for  the  Deaf 
(TDD)  (202/452-3544). 
SUPPLBMENTARY  INFORMATION: 

I.  Overview 

The  Board  is  evaluating  the  extent  to 
which  its  1994  same-day  settlement  rule 
resulted  in  overall  improvements  to  the 
check  collection  system  and  the 
payments  system  more  broadly.  The 
Board  is  imdertaking  this  evaluation  in 
the  context  of  deciding  whether  other 
reductions  in  the  legal  disparities 


between  Federal  Reserve  Banks  and 
private-sector  collecting  banks  in  the 
check  collection  process  might  result  in 
improvements  to  the  check  collection 
system  or  the  payments  system.  These 
analyses  are  complex.  As  an  initial 
matter,  the  Board  expects  that  a 
reduction  in  the  legal  disparities 
between  the  Federal  Reserve  Banks  and 
private-sector  collecting  banks  generally 
should  promote  competition  in  the 
provision  of  check  collection  services. 
This  competition  should,  in  turn, 
promote  efficiencies  and  spur 
innovation.  Any  such  efficiencies, 
however,  should  be  evaluated  in  the 
context  of  the  potential  effects  that  such 
changes  may  have  on  other  participants 
in  the  check  payment  process.  Thus, 
improved  competition  among  collecting 
banks  and  the  efficiency  gains  derived 
from  this  competition  should  be 
weighed  against  any  increased  costs  to 
paying  banks  and  their  check-writing 
customers  that  could  result  from  the 
changes.  Further,  the  Board  would 
evaluate  whether  increases  in  costs  to 
paying  banks  and  their  check-writing 
customers  represent  unwarranted 
increases  in  the  overall  cost  of  the  check 
payment  system  or  a  mere  shift  in  costs 
from  other  check  system  participants  to 
the  drawer  of  the  check,  who  generally 
is  responsible  for  selecting  the  check  as 
a  medium  of  payment.  Shifts  in 
payment  system  costs  in  the  direction  of 
those  responsible  for  selecting  payment 
media  generally  may  result  in  more 
efficient  choices  of  payment  media  and 
therefore  may  be  viewed  as  desirable  in 
and  of  themselves. 

The  Board  notes  that  removing  legal 
disparities  between  Federal  Reserve 
Banks  and  private-sector  collecting 
banks  associated  with  the  presentment 
and  settlement  of  checks  would  not 
result  in  a  completely  level  "playing 
field"  in  the  interbank  check  collection 
market.  For  example,  the  Reserve  Banks 
enjoy  an  unsurpassable  credit  rating  that 
makes  them  an  attractive  service 
provider  in  times  of  financial  stress. 
They  also  labor,  however,  under 
constraints  not  imposed  on  their 
private-sector  competitors,  such  as 
central  bank  concerns  regarding  the 
adequacy  of  payment  services  in  the 
markets  and  cost  recovery  by  major 
service  category,  as  well  as  a  level  of 
public  scrutiny  of  price  and  service 
level  determinations  not  shared  by  the 
private  sector.  The  Board  will  assess  the 
desirability  of  further  reductions  in  the 
legal  disparities  in  the  presentment  and 
settlement  of  checks  in  the  context  of 
their  effect  on  the  overall  competitive 
environment  between  the  Federal 


Reserve  Banks  and  private-sector 
collecting  banks. 

While  the  scope  of  this  notice  is 
limited  to  legal  disparities  between  the 
Federal  Reserve  Banks  and  private- 
sector  collecting  banks  in  the 
presentment  and  settlement  of  checks, 
the  Board  expects  to  evaluate  other 
possible  regulatory  changes  that  may 
have  the  potential  to  improve  the 
efficiency  and  integrity  of  the  nation's 
payments  system  and  may  request 
comment  on  them  in  the  future.  Further 
analysis  is  required  before  the  Board 
may  consider  certain  potential 
regulatory  changes,  however,  such  as 
changes  to  encourage  electronic  check 
presentment  and  truncation.  As  noted  in 
the  January  1998  report  to  the  Board  on 
The  Federal  Reserve  in  the  Payments 
Mechanism  (the  Rivlin  Committee 
Report),  the  Federal  Reserve  believes 
that,  prior  to  considering  regulatory 
changes  that  would  foster  the  growth  of 
electronic  check  presentment  and 
truncation,  it  should  first  determine, 
together  with  other  check  collection 
system  participants  and  users,  their  cost 
and  feasibility.  If  this  analysis 
concludes  that  electronic  check 
presentment  and  truncation  have 
substantial  potential  to  increase  the 
efficiency  of  the  check  system  and  that 
the  requisite  investment  can  be  justified, 
the  Board  could  work  with  other 
payments  system  participants  to 
identify  regulatory  changes  that  would 
foster  their  growth. 

n.  Background 

The  Federal  Reserve  Banks  generally 
have  the  right  to  receive  same-day 
settlement  in  the  form  of  a  debit  to  a 
bank's  account  on  the  books  of  a 
Reserve  Bank  for  checks  they  present  to 
paying  banks  prior  to  2:00  p.m.  local 
time. '  2  3  Effective  January  1994,  the 


■  The  term  "bank"  as  used  in  this  notice  and  in 
Regulation  CC  (12  CFR  229.2(e))  includes  a 
commercial  bank,  savings  bank,  savings  and  loan 
association,  credit  union,  and  a  U.S.  agency  or 
branch  of  a  foreign  bank.  A  "collecting  bank"  is  a 
bank  handling  a  check  for  collection,  except  the 
paying  bank.  A  "correspondent  bank"  is  an 
intermediary  collecting  bank  that  provides  check 
collection  services  to  other  banks.  A  "presenting 
bank"  is  the  collecting  bank  that  presents  a  check 
to  the  paying  bank.  A  "paying  bank"  generally  is 
the  bank  by.  at,  or  through  which  a  check  is 
payable. 

'The  Board  adopted  a  policy  in  1982  under 
which  the  Reserve  Banks  generally  must  present 
checks  to  paying  banks  located  in  Federal  Reserve 
city  availability  zones  by  noon  local  time.  (48  FR 
79.  January  3,  1983)  This  "noon  presentment" 
policy,  which  provided  for  later  presentment  to  city 
banks  than  was  previously  the  case,  was  part  of  a 
broader  program  to  expedite  the  collection  of 
checks  by  establishing  signiPicantly  later  deposit 
deadlines  and  associated  later  presentment 
deadlines  for  checks  drawn  on  city  banks. 
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Board  amended  its  Regulation  CC  to 
include  the  so-called  "same-day 
settlement  rule."  That  rule  requires 
paying  banks  to  settle  for  checks 
presented  by  private-sector  collecting 
banks  on  the  day  of  presentment  by 
credit  to  an  account  on  a  Reserve  Bank's 
books  (typically,  Fedwire  funds 
transfers)  with  no  presentment  fees  if 
the  checks  are  presented  at  the 
designated  location  of  the  paying  bank 
by  8:00  a.m.  local  time.**  (12  CFR 
229.36(f))  Previously,  some  paying 
banks  refused  presentments  from  banks 
other  than  the  Federal  Reserve  Banks, 
and  other  paying  banks  imposed 
presentment  fees  on  private-sector 
presenting  banks  for  the  right  to  obtain 
same-day  settlement  or  imposed  other 
restrictions  to  presentment. 

The  Board's  regulatory  authority  to 
adopt  the  same-day  settlement  rule  is 
derived  from  the  Ebcpedited  Funds 
Availability  Act  (EFAA).  That  Act  gives 
the  Board  the  responsibility  to  regulate 
"any  aspect  of  the  payment  system, 
including  the  receipt,  payment, 
collection,  or  clearing  of  checks,  and 
any  related  function  of  the  payment 
system  with  respect  to  checks"  in  order 
to  carry  out  the  provisions  of  the  Act. 
(12  U.S.C.  4008(c)(1))  Prior  to  the 
enactment  of  the  EFAA.  the  Board 
generally  had  authority  only  to  regulate 
payments  that  were  processed  by 
Federal  Reserve  Banks. 

"The  same-day  settlement  rule  adopted 
by  the  Board  was  the  culmination  of  two 
requests  for  public  comment.  In  April 
1988,  the  Board  first  requested  comment 
on  the  concept  of  providing  private- 
sector  collecting  banks  presentment 
rights  that  were  equivalent  to  those  of 
the  Reserve  Banks,  i.e.,  to  obtain  same- 
day  settlement,  without  presentment 


'  The  Federal  Reserve  Banks  can  obtain  same-day 
settlement  for  checks  presented  to  a  paying  bank 
before  its  cut-off  hour  of  generally  2:00  p.m.  or  later. 
(12  GFR  210.9(b)(1);  Uniform  Commercial  Code 
Article  4-108) 

*The  same-day  settlement  rule  requires  that 
settlement  be  made  by  the  close  of  Fedwire  on  the 
business  day  the  paying  bank  receives  the  check. 
(12  CFR  229.36(f)(2))  The  scheduled  closing  time 
for  Fedwire  is  6:30  p.m.  Eastern  Time.  Beginning 
on  December  8.  1997.  the  Fedwire  funds  transfer 
system  has  opened  at  12:30  a.m.  Eastern  Time  (9:30 
p.m.  local  time  for  west  coast  banks).  Even  though 
Fedwire  re-opens  on  the  same  calendar  day  on  the 
west  coast,  the  Fedwire  closing  time  and  the 
settlement  deadline  under  the  same-day  settlement 
rule  will  continue  to  be  6:30  p.m.  Eastern  Time  (or 
3:30  p.m.  PaciHc  Time)  for  west  coast  banks. 

'  Under  the  Uniform  Commercial  Code,  a  private- 
sector  presenting  bank  has  a  right  to  obtain  same- 
day  settlement  for  checks  it  presents  by  the  paying 
bank's  cut-off  hour  of  generally  2:00  p.m.  or  later. 
Unlike  a  Federal  Reserve  Bank,  however,  which 
obtains  settlement  by  debit  to  a  bank's  account  on 
its  books,  a  paying  bank  may  settle  with  a  private- 
sector  collecting  bank' by  credit  to  a  Federal  Reserve 
account  or  by  cash.  (UCC  Article  4-108:  4- 
213(al(l)) 


fees,  for  all  checks  presented  by  2:00 
p.m.  (53  FR  11911,  April  11, 1988)  The 
Board  received  1,148  comments,  95 
percent  of  which  were  opposed  to  the 
concept  as  proposed.  Approximately  70 
percent  of  commenters  were  businesses 
that  believed  that  the  2:00  p.m. 
presentment  deadline  would  severely 
disrupt,  if  not  put  an  end  to,  corporate 
cash  management  and  controlled 
disbursement  services.*  Generally,  bank 
commenters  echoed  the  concerns  raised 
by  businesses.  In  addition,  banks 
expressed  concern  about  the  increased 
cost,  operational  complexity,  and 
disruption  that  would  be  caused  by  the 
receipt  of  checks  later  in  the  day. 
Reserve  Banks  were  concerned 
primarily  that  the  rule  would 
significantly  erode  their  check 
collection  volume  and  therefore  would 
lessen  their  ability  to  exert  leadership  in 
improving  the  efficiency  of  the  check 
system. 

In  light  of  the  concerns  raised  by 
banks  and  their  business  customers  in 
the  response  to  its  initial  request  for 
comment,  the  Board  proposed  in 
February  1991  a  same-day  settlement 
rule  that  reduced,  but  did  not  eliminate, 
the  disparity  in  presentment  rights 
between  Reserve  Banks  and  private- 
sector  collecting  banks.  The  revised 
proposal  pwovided  for  an  8:00  a.m.  local 
time  presentment  deadline  for  private- 
sector  collecting  banks.  (56  FR  4743, 
February  8, 1991)  While  this  proposal 
was  supported  by  many  correspondent 
banks  and  some  other  commenters, 
controlled  disbursement  banks  and  their 
business  customers  voiced  continuing 
concerns.''  In  October  1992,  the  Board 
adopted  this  rule  in  slightly  revised 
form,  effective  January  1994.  (57  FR 
46956,  October  14, 1992) 

The  same-day  settlement  rule  that  was 
adopted  by  the  Board  was  designed  to 
provide  for  more  balanced  bargaining 
power  between  presenting  banks  and 
paying  banks  by  reducing  the  barriers  to 
presentmOTit  that  some  paying  banks 


*  Banks  offering  controlled  disbursement  services 
notify  their  corporate  customers  early  in  the  day  of 
the  amount  of  the  corporation's  check  payments 
that  have  bean  presented  that  day  so  that  the 
corporation  can  invest  surplus  balances  or  borrow 
additional  funds,  as  necessary,  while  money 
markets  are  still  active.  U.S.  money  markets  become 
progressively  less  liquid  after  noon  Eastern  Time. 

'Of  the  291  commenters  on  this  proposed  rule. 
130  opposed  the  proposal  because  of  concerns 
related  to  the  costs  and  operational  burdens  it  may 
place  on  paying  banks.  Of  the  remaining 
commenters,  31  supported  the  proposal.  35 
indicated  support  if  suggested  modifications  were 
incorporated,  15  supported  the  Board's  objectives  to 
improve  the  check  collection  system  but  did  not 
believe  the  proposal  would  achieve  that  objective, 
and  80  raised  issues  regarding  the  proposal  but  did 
not  explicitly  indicate  whether  they  supported  or 
opposed  it. 


UMI 


previously  imposed.  The  Board  believed 
that  the  more  balanced  bargaining 
positions  would  improve  payments 
system  efficiency  by  (1)  enhancing 
competition  between  private-sector 
banks  and  Reserve  Banks  in  the 
provision  of  check  collection  services; 
(2)  encouraging  agreements  between 
presenting  banks  and  paying  banks  that 
would  reduce  the  cost  of  the  check 
system;  (3)  reducing  inefficient 
intermediation  in  the  check  collection 
process;  and  (4)  encoiu'aging  the 
migration  of  checks  to  more  efficient 
payment  mechanisms.  At  the  same  time, 
the  rule  was  designed  to  address  the 
concerns  raised  by  large  check  drawers 
(i.e.,  businesses)  and  their  banks  that 
controlled  disbursement  arrangements 
not  be  unduly  disrupted. 

The  Board  requests  comment  on  the 
effect  the  same-day  settlement  rule  has 
had  on  the  interbank  check  collection 
market,  the  check  collection  process, 
and  the  payments  system  more  broadly. 
For  example,  this  rule  has  resulted  in  a 
significant  shift  in  check  collection 
volume  from  the  Federal  Reserve  Banks 
to  private-sector  correspondent  banks  or 
to  direct  presentments.  Reserve  Bank 
check  volume  has  declined  by  15 
percent  from  1993  to  1997,  primarily 
due  to  changes  in  check  collection 
patterns  resulting  from  this  rule.  The 
Board  assumes  that  collecting  banks 
altered  their  check  collection  patterns  in 
response  to  the  same-day  settlement 
rule  in  a  manner  that  improved  the 
efficiency  of  their  collection  process  (by 
improving  availability  of  funds  and/or 
reducing  the  cost  of  collection).  This 
improved  efficiency  in  check  collection 
must  be  weighed  against  additional 
costs  the  rule  may  have  imposed  on 
paying  banks  and  their  customers.  The 
significant  operational  problems  that 
large  paying  banks  and  their  business 
customers  believed  would  result  from 
the  adoption  of  the  same-day  settlement 
rule  have  not  materialized  to  the  Board's 
knowledge,  llie  Board  requests 
comment  on  the  effect  the  rule  has  had 
on  paying  banks  and  their  customers 
and  on  whether  the  rule  has  affected  the 
choice  of  the  payment  mechanism  used 
by  payors. 

The  Board  also  requests  comment  on 
the  benefits  and  drawbacks  to  potential 
further  reductions  in  legal  disparities. 
These  changes  include  changes  not  only 
to  the  presentment  deadline  but  also 
changes  to  the  rules  governing 
presentment  location,  the  ability  of  the 
paying  bank  to  impose  reasonable 
delivery  requirements,  the  control  and 
timing  of  settlement,  the  obligation  to 
settle  on  a  non-banking  day,  and 
potentially  other  matters. 
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Conunenters'  overall  perspectives  on 
the  issues  raised  in  this  notice,  as  well 
as  their  responses  to  the  specific 
questions  posed  below,  will  be  useful  in 
the  Board's  analysis  of  the  desirability 
of  further  regulatory  changes.  These 
questions  are  designed  to  stimulate 
comment  on  various  aspects  of  the 
issues  raised  and  should  not  be 
interpreted  as  the  Board's  views  on 
these  issues.  Comments  that  provide 
quantitative  data  related  to  the  costs  and 
benefits  of  the  current  same-day 
settlement  rule  and  of  potential 
reductions  in  the  remaining  legal 
disparities  would  further  assist  the 
Board  in  its  analysis  of  these  issues.  The 
Board  recognizes  that  conunenters  may 
not  be  able  to  address  each  question  that 
is  posed;  for  example,  banks  may  be  in 
a  better  position  to  address  certain 
issues  while  businesses  may  have  more 
information  regarding  certain  aspects  of 
their  payment  practices. 

in.  Presentment  Deadline 

Today,  assuming  the  same  level  of 
efficiency  of  check  collection 
operations,  the  Reserve  Banks  are  able 
to  provide  prompter  availability  than 
that  provided  by  correspondent  banks, 
in  part  because  the  Reserve  Banks  have 
the  right  to  present  checks  with  same- 
day  settlement  as  long  as  six  hours  later 
than  their  correspondent  bank 
competitors.*'  Extending  the  current 
8:00  a.m.  presentment  deadHne  for 
private-sector  collecting  banks  in  the 
same-day  settlement  rule  to  a  later  time 
should  enable  correspondent  banks  (1) 
to  obtain  settlement  on  some  checks  that 
they  collect  one  day  earlier  than  they  do 
today  (i.e.,  on  those  checks  that  can  be 
presented  by  the  later  deadline  but  that 
could  not  be  presented  as  early  as  8:00 
a.m.);  (2)  to  better  match  the  availabiUty 
provided  by  the  Reserve  Banks  on 
checks  they  do  not  now  collect;  or  (3) 
to  avoid  presentment  fees  on  some 
checks  now  presented  after  8:00  a.m. 
Such  an  expansion,  however,  may 
increase  costs  incurred  by  paying  banks 
and  may  make  current  controlled 
disbursement  arrangements  less 
attractive  to  business  customers. 


"In  practice.  Reserve  Banks  present  most  checks 
substantially  earlier  than  2:00  p.m.  For  example,  in 
November  1997.  more  than  45  percent  of  the  value 
of  all  checks  were  presented  by  the  Reserve  Banks 
by  10:00  a.m.  Eastern  Time  CET),  nearly  60  percent 
were  presented  by  11:00  a.m.  ET,  and  almost  75 
percent  were  presented  by  noon  ET. 

'Although  the  Federal  Reserve  Banks  have  a 
later-in-the-day  presentment  deadline  for  forward 
collection  checks  than  do  private-sector  banks,  the 
Reserve  Banks  and  private-sector  banks  are  subject 
to  the  same  deadline  for  the  delivery  of  returned 
checks  for  same-day  settlement.  (12  CFR  229.32(b); 
12  CFR  210.9(b)(1)  and  210.12(h)) 


The  Board  requests  comment  on  the 
benefits  and  costs  of  its  1994  same-day 
settlement  rule  and  the  likely  effect  of 
further  reducing  the  disparity  in 
presentment  deadlines  between  the 
Reserve  Banks  and  private-sector 
collecting  banks.  Questions  regarding 
current  market  practices  can  he 
answered  from  an  overall  industry 
perspective  or  from  the  perspective  of 
the  organization  providing  comments. 

A.  Current  Bank  Market  Practices 

1.  What  proportion  of  checks  drawn 
on  U.S.  banks  (in  terms  of  volume  and 
value)  are  (a)  presented  for  same-day 
settlement  by  private-sector  banks?  (b) 
presented  through  clearinghouses?  (c) 
presented  by  Federal  Reserve  Banks?  (d) 
other?  To  what  extent  do  these 
proportions  vary  from  the  proportions 
that  were  prevailing  prior  to  the 
implementation  of  the  same-day 
settlement  rule?  How  many  banks 
typically  make  and  receive  same-day 
settlement  presentments? 

2.  Has  the  1994  same-day  settlement 
rule  improved  the  speed  and/or  reduced 
the  cost  of  collecting  checks?  Please 
explain. 

3.  Has  the  same-day  settlement  rule 
affected  the  number  of  banks  that 
participate  in  check  clearinghouses?  Has 
it  affected  the  volume  of  checks  that  are 
presented  at  clearinghouse  exchanges? 

4.  To  what  extent  has  the  same-day 
settlement  rule  affected  the  volume  of 
checks  that  are  collected  by 
correspondent  banks? 

5.  Do  banks  have  agreements  (other 
than  clearinghouse  agreements)  that 
allow  them  to  present  checks  after  8:00 
a.m.  and  obtain  settlement  in  same-day 
funds  without  presentment  fees?  If  yes, 
how  prevalent  are  these  agreements? 
What  offsetting  benefits  or 
considerations  are  provided  to  paying 
banks  in  the  agreements?  Are  reciprocal 
late  presentment  privileges  granted?  Do 
the  agreements  impose  any 
requirements  for  later  presentments, 
such  as  requiring  transmission  of  MICR 
data?  '0  How  late  can  banks  present 
checks  for  same-day  settlement?  What 
percentage  of  overall  same-day  _ 
settlement  presentments  do  these  later- 
in-the-day  presentments  represent? 

6.  Has  the  same-day  settlement  rule 
adversely  affected  paying  banks' 
operations  or  risks?  If  yes,  how?  Has  the 
rule  affected  the  maimer  in  which  banks 
provide  controlled  disbursement  and 
other  corporate  cash  management 


'"Magnetic  Ink  Character  Recognition  (MICR) 
data  refer  to  the  machine-readable  information 
printed  along  the  bottom  of  the  check,  and  include 
the  amount  of  the  check,  the  routing  number  of  the 
paying  bank,  and  the  account  number  of  the  drawer. 


services  to  their  business  customers?  If 
yes,  how?  Are  these  effects  significant? 

B.  Current  Business  Disbursement 
Market  ractices 

1.  For  what  types  of  check  payments 
(e.g.,  payroll,  expense  reimbursement, 
dividend,  vendor,  other)  do  businesses 
generally  use  controlled  disbursement 
accounts? 

2.  To  what  extent  do  businesses  make 
payments  electronically,  rather  than  by 
check?  Do  practices  differ  for  specific 
types  of  payments  (e.g.,  payroll,  expense 
reimbursement,  dividend,  vendor, 
other)? 

3.  Has  the  same-day  settlement  rule 
adversely  affected  the  abihty  of 
businesses  to  manage  their 
disbursements  effectively?  If  so,  how? 

4.  Has  the  same-day  settlement  rule 
caused  businesses  to  rely  to  a  greater 
extent  on  internal  forecasts  of  daily 
presentments  to  controlled 
disbursement  accounts  rather  than  on 
presentment  totals  provided  by  the 
paying  bank? 

5.  Has  the  same-day  settlement  rule 
influenced  businesses'  decisions  on 
whether  to  make  payments  by  check  or 
by  other  means?  If  so,  how  and  why? 

C.  Effect  of  Presentment  Deadline 
Disparity  on  the  Ability  of  Private 
Collecting  Banks  to  Compete  with  the 
Federal  Reserve 

1.  To  what  extent  does  the  disparity 
in  the  presentment  deadlines  of  the 
Reserve  Banks  and  private-sector 
coHecting  banks  affect  the  ability  of  the 
correspondent  banks  to  compete  with 
the  Reserve  Banks  in  the  interbank 
check  collection  mari^et? 

D.  Effect  of  Reducing  or  Eliminating  the 
Presentment  Deadline  Disparity 

1.  Should  the  Board  extend  the 
presentment  deadline  for  private-sector 
collecting  banks?  If  so.  to  what  time? 
What  would  be  the  latest  presentment 
deadline  that  could  be  implemented  for 
private-sector  collecting  banks  without 
significantly  disrupting  cash 
management  operations?  without 
significantly  disrupting  paying  bank 
operations?  Please  explain.  What  would 
be  the  implications  to  check  depositors, 
collecting  banks,  check  clearing  houses, 
paying  banks,  and  check  drawers  if  the 
presentment  deadline  for  private-sector 
banks  were  moved  to  10:00  a.m.?  noon? 
2:00  p.m.?  (See  also  question  III.F.l.) 
Should  this  deadline  apply  to 
presentments  by  Federal  Reserve  Banks 
as  well  as  to  presentments  by  private- 
sector  collecting  banks?  Why  or  why 
not? 

2.  Alternatively,  should  the  Board 
impose  an  earlier  presentment  deadline 
on  Federal  Reserve  Banks?  If  so,  at  what 
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time?  Should  this  deadline  apply  to 
presentments  by  private-sector 
collecting  banks  as  well  as  to 
presentments  by  Federal  Reserve  Banks? 
Why  or  why  not? 

3.  To  what  extent  would  an  extension 
of  the  presentment  deadline  for  private- 
sector  collecting  banks  expedite  the 
collection  of  checks?  What  categories  of 
checks,  if  any  (e.g.,  local  checks, 
nonlocal  checks  drawn  on  RCPC 
endpoints,  checks  drawn  on  east  coast 
banks  that  are  collected  by  west  coast 
banks],  would  get  collected  faster  if  a 
later  presentment  deadline  were 
established?  To  the  extent  that  checks 
would  be  collected  faster,  would  the 
cost  of  collection  increase  materially? 

4.  To  what  extent  would  a  further 
reduction  or  elimination  of  differences 
in  the  presentment  deadlines  of  Reserve 
Banks  and  private-sector  collecting 
banks  further  improve  decisions 
regarding  the  collection  of  checks  by 
encouraging  the  use  of  the  most  efficient 
collection  path? 

5.  What  steps  would  businesses  take 
to  manage  their  payment  disbursements 
if  early-in-the-day  presentment  totals 
were  not  available  from  their  banks? 
Would  they  rely  on  internal  forecasting 
of  the  daily  value  of  check  presentments 
for  some  or  all  categories  of  payments? 
rely  on  electronic  payments  to  a  greater 
degree?  shift  their  capital  market 
activity  to  later  in  the  day?  Please 
explain.  To  what  extent  would  these 
steps  enable  businesses  to  continue  to 
manage  their  disbursements  effectively? 

E.  Later-in-the-day  presentment 
deadline  conditioned  on  electronic 
transmission  of  check  information 

Some  private-sector  representatives 
and  Reserve  Banks  have  suggested  that 
if  the  Board  were  to  extend  the 
presentment  deadline  for  private 
collecting  banks,  it  should  condition  the 
later  deadline  on  the  transmission  of 
check  MICR  data  by  some  earlier 
deadline."  Proponents  of  this  approach 
believe  that  it  would  minimize  any 
potential  disruptions  of  a  later 
presentment  deadline  on  business  cash 
management  operations  and  may  foster 
the  ultimate  acceptance  of  electronic 
check  presentment.  Others  have 
expressed  concerns  that  such  an 
approach  may  be  very  cumbersome  to 
impose  by  regulation  and  that  paying 
banks  that  desire  information  regarding 
their  check  presentments  earlier  in  the 
day  can  generally  obtain  this 


"  Under  this  scenario,  the  delivery  of  the 
physical  checks  would  continue  to  constitute 
presentment,  absent  an  agreement  between  the 
presenting  bank  and  paying  bank. 


information  by  agreement  with  the 
presenting  banks. 

At  the  time  the  Board  adopted  the 
same-day  settlement  rule,  it  stated  that 
"because  the  same-day  settlement  rule 
may  induce  agreements  between  paying 
banks  and  presenting  banks  that  would 
allow  for  later  presentment  under 
certain  conditions,  the  Board  believes 
that  it  is  preferable  that  market  forces 
determine  the  development  of  private- 
sector  response  with  respect  to  early 
electronic  delivery.  The  Board  will 
review  the  developments  in  the 
marketplace  after  this  rule  takes  effect  to 
determine  whether  further  action  may 
be  necessary  to  encourage  greater 
utilization  of  same-day  settlement."  (57 
FR  46959.  October  14,  1992) 

1.  If  the  Board  were  to  condition  a 
later-in-the-day  presentment  deadline 
for  private-sector  collecting  banks  on  an 
earlier  transmission  of  the  MICR  data  on 
the  checks  to  be  presented,  what  would 
be  the  latest  time  the  electronic 
transmission  could  be  received  by  the 
paying  bank  without  substantially 
disrupting  cash  management 
operations?  What  would  be  the  latest 
presentment  deadline  for  the  physical 
checks  that  would  not  substantially 
disrupt  paying  bank  operations? 
Explain. 

2.  If  this  approach  were  adopted, 
should  the  Board  specify  standards  for 
the  format  and  communication 
protocols  for  electronic  transmission  of 
the  check  information  in  Regulation  CC? 
Would  the  benefits  of  simplicity  and 
uniformity  associated  with  mandated 
standards  outweigh  the  negative  effects 
on  innovation  that  may  result?  If  the 
Board  were  to  specify  these  standards  in 
regulation,  what  standards  should  be 
adopted?  If  the  regulation  does  not 
incorporate  these  standards,  should  the 
authority  to  dictate  the  technical 
specifications  be  vested  with  the 
presenting  bank  or  the  paying  bank? 

3.  What  responsibility  should  be 
placed  on  the  paying  bank  to  ensure 
sufficient  communications  capacity  to 
accept  transmissions  of  check 
information,  including  receipt  of 
multiple  transmissions  sent  shortly 
before  the  electronic  transmission 
deadline?  If  the  presenting  bank  is 
unable  to  transmit  the  information 
because  it  cannot  establish  a  connection 
with  the  paying  bank  (due  to  contention 
for  communications  lines  or  an 
operating  outage  at  the  paying  bank), 
should  it  still  have  the  right  to  present 
the  checks  at  the  later-in-the-day 
deadline?  What  warranties,  if  any, 
should  the  presenting  bank  provide 
regarding  the  accuracy  of  the 
information  that  is  transmitted? 


4.  If  the  Board  were  to  adopt  a  later 
presentment  deadline  for  private-sector 
collecting  banks  that  was  not 
conditioned  on  the  transmission  of  the 
MICR-line  information  earlier  in  the 
day,  to  what  extent  would  presenting 
banks  be  willing  to  provide  this 
information  by  agreement  to  paying 
banks  that  desired  it?  Do  commenters 
believe  that  such  agreements  could  be 
obtained  at  a  reasonable  price? 

F.  Federal  Reserve  noon  presentment 
policy 


In  conjunction  with  its  review  of 
potential  modifications  to  its  same-day 
settlement  rule,  the  Board  will  also 
consider  whether  it  should  modify  or 
rescind  its  1983  policy  that  established 
a  noon  local  time  presentment  deadline 
for  checks  presented  by  the  Reserve 
Banks  to  paying  banks  located  in 
Federal  Reserve  city  availability  zones. 
Historically,  the  Reserve  Banks 
presented  checks  to  members  of  city 
clearinghouse  associations  at  the 
clearinghouse  exchange,  enabling  the 
Reserve  Banks  to  avoid  transportation 
expenses  that  would  be  incurred  by 
presenting  checks  to  each  clearinghouse 
member  at  its  own  facility.  Following 
implementation  of  the  noon 
presentment  policy,  some  check 
clearinghouses  moved  their  exchange  to 
later  in  the  morning,  but  generally  not 
as  late  as  noon.  In  most  cases,  the 
Reserve  Banks  have  continued  to 
present  checks  to  city  banks  at  the 
clearinghouse  exchanges.  Thus, 
although  as  a  matter  of  policy  banks 
located  in  Federal  Reserve  city  zones  are 
treated  differently  than  banks  located  in 
other  availability  zones,  in  practice,  the 
difference  in  treatment  may  be  less 
significant  than  it  appears,  because  the 
Reserve  Banks  currently  present  checks 
to  most  paying  banks  in  RCPC  and 
country  zones  by  noon.  Establishing  a 
2:00  p.m.  presentment  deadline  for  city 
paying  banks  would  allow  Reserve 
Banks  to  establish  significantly  later 
deposit  deadlines  for  city  checks,  which 
would  accelerate  the  collection  of  some 
checks  drawn  on  these  banks. 

1.  Should  the  Board  modify  or  rescind 
its  noon  presentment  policy  for  checks 
presented  to  banks  in  city  availability 
zones?  Why  or  why  not? 

G.  Effect  of  elimination  of  prohibition  to 
pay  interest  on  demand  deposits 

Congress  is  considering  legislative 
proposals  that  would  remove  the 
current  restriction  on  the  ability  of 
banks  to  pay  interest  on  demand 
deposits,  most  of  which  are  held  by 
businesses.  The  Board  has  supported 
the  repeal  of  the  prohibition  on  the 
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payment  of  interest  on  demand 
deposits. 

1.  To  what  extent  would  the  answers 
to  the  above  questions  be  affected  by  a 
change  in  the  law  to  permit  banks  to  pay 
interest  on  demand  deposits? 

2.  To  what  extent  are  controlled 
disbursement  arrangements  designed  to 
minimize  the  interest  earnings  lost  by 
holding  funds  in  demand  deposits?  If 
banks  paid  an  explicit  market  rate  of 
return  on  business  demand  deposits, 
would  controlled  disbursement 
arrangements  be  necessary? 

IV.  Other  Legal  Differences  between  the 
Federal  Reserve  Banks  and  Private 
Collecting  Banks 

In  addition  to  the  disparity  in 
presentment  deadlines,  there  are  other 
legal  differences  in  the  abilities  of  the 
Federal  Reserve  Banks  and  private- 
sector  banks  to  collect  checks.  The 
Board  requests  comment  on  the 
continued  justification  of  these  legal 
differences,  the  effect  of  reducing  or 
eliminating  these  legal  differences  on 
the  efficiency  and  integrity  of  the 
interbank  check  collection  market,  the 
check  collection  process,  and  the 
payments  system  more  broadly,  and,  if 
the  Board  were  to  modify  these 
regulatory  provisions,  how  it  should  do 
so. 

A.  Presentment  location  for  same-day 
settlement 

The  Reserve  Banks  have  greater 
flexibility  than  private-sector  collecting 
banks  have  under  the  same-day 
settlement  with  respect  to  the  locations 
to  which  they  may  present  checks  to  a 
paying  bank.  Under  the  same-day 
settlement  rule,  a  presenting  bank  must 
present  a  check  to  the  paying  bank  "at 
a  location  designated  by  the  paying 
bank.  .  .  in  the  check-processing  region 
consistent  with  the  routing  number 
encoded  in  magnetic  ink  on  the  check." 
(12  CFR  229.36(f)(l)(i))  If  the  paying 
bank  does  not  designate  a  presentment 
location,  then  the  presenting  bank  may 
present  the  check  to  any  location 
described  in  §  229.36(b).  In  contrast,  the 
paying  bank  does  not  have  the  legal 
right  to  designate  a  single  location  to 
which  checks  must  be  presented  by  a 
Federal  Reserve  Bank.  The  Board's 
Regulation  J,  which  governs  check 
collection  by  the  Federal  Reserve  Banks, 
does  not  limit  the  permissible 
presentment  location  to  that  designated 
by  the  paying  bank.  Instead,  it  provides 
the  Federal  Reserve  Banks  flexibility, 
including  the  right  to  present  checks  to 
any  location  specified  in  §  229.36(b)  of 
Regulation  CC  or  to  present  checks 
through  a  clearinghouse,  subject  to  its 
rules  and  practices.  (12  CFR  210.7(b))  In 


practice,  however,  the  Reserve  Banks 
generally  present  checks  to  the  location 
designated  by  the  paying  bank 
consistent  with  the  routing  number  on 
the  check. 

1.  To  what  extent  does  this  disparity 
in  permissible  presentment  locations 
affect  the  ability  of  private-sector  banks 
to  compete  effectively  with  the  Reserve 
Banks  in  the  interbank  check  collection 
market?  In  practice,  to  what  extent  and 
why  do  paying  banks  designate  a 
presentment  location  for  presentments 
made  under  the  same-day  settlement 
rule  that  differs  from  the  presentment 
location  used  by  the  Federal  Reserve 
Bank? 

2.  Should  the  Reserve  Banks  and 
private-sector  collecting  banks  be 
subject  to  the  same  rules  regarding 
presentment  locations  for  check 
presented  for  same-day  settlement?  Why 
or  why  not? 

3.  If  the  Board  were  to  eliminate  the 
disparity  regarding  permissible 
presentment  locations,  should  it  make 
the  flexibility  currently  provided  to  the 
Reserve  Banks  in  Regulation  J  available 
to  private-sector  collecting  banks  or 
impose  on  the  Reserve  Banks  the 
standard  currently  applicable  to  private- 
sector  collecting  banks? 

B.  Ability  of  paying  bank  to  impose 
reasonable  delivery  requirements 

Under  the  same-day  settlement  rule,  a 
paying  bank  must  settle  for  a  check  on 
the  day  of  presentment  "if  the 
presenting  bank  delivers  the  check  in 
accordance  with  reasonable  delivery 
requirements  established  by  the  paying 
bank."  (12  CFR  229.36(0(1))  The 
Commentary  to  this  section  notes  that 
because  presentment  may  not  take  place 
during  the  paying  bank's  banking  day,  a 
paying  bank  may  establish  reasonable 
delivery  requirements  to  safeguard  the 
checks  presented.  Regulation  J  provides 
no  similar  right  to  paying  banks  to 
establish  reasonable  delivery 
requirements  for  Federal  Reserve  Bank 
presentments. 

1.  What  types  of  delivery 
requirements  are  imposed  by  paying 
banks  for  presentments  by  private-sector 
collecting  banks  for  same-day 
settlement? 

2.  To  what  extent  does  the  disparity 
in  the  right  to  impose  reasonable 
delivery  requirements  affect  the  ability 
of  private-sector  banks  to  compete 
effectively  with  the  Reserve  Banks  in 
the  interbank  check  collection  market? 

3.  Should  paying  banks  have  the  same 
right  to  impose  reasonable  delivery 
requirements  on  the  Federal  Reserve 
Banks  as  they  have  on  private-sector 
presenting  banks?  Alternatively,  should 
the  paying  banks'  right  to  impose 


reasonable  delivery  standards  on 
private-sector  banks  be  eliminated?  Why 
or  why  not? 

4.  If  paying  banks  had  the  right  to 
impose  reasonable  delivery 
requirements  on  Federal  Reserve  Bank 
presentments,  would  banks  require  the 
Reserve  Banks  to  modify  their  current 
presentment  practices?  If  so,  how? 

C.  Control  of  settlement 

The  manner  in  which  settlement  of 
Federal  Reserve-presented  checks  is 
made  differs  significantly  fix)m  the 
manner  in  which  settlement  for  checks 
presented  by  private-sector  collecting 
banks  is  made.  While  the  Federal 
Reserve  controls  the  settlement  of 
checks  it  presents,  the  paying  bank 
controls  the  settlement  of  checks 
presented  by  private-sector  banks.  In  the 
case  of  checks  presented  by  the  Federal 
Reserve  Banks,  the  Reserve  Bank  debits 
the  account  of  the  paying  bank  or  its 
designated  correspondent  on  its  books. 
(12  CFR  210.9(b)(5))  In  contrast,  the 
paying  bank  settles  for  checks  presented 
by  a  private-sector  bank  for  same-day 
settlement  by  sending  a  Fedwire  funds 
transfer  to  the  presenting  bank  or  by 
another  agreed-upon  method.  (12  CFR 
229.36(f)(2)) 

1.  To  what  extent  does  this  disparity 
in  the  control  of  the  settlement  affect  the 
ability  of  private-sector  banks  to 
compete  effectively  with  the  Reserve 
Banks  in  the  interbank  check  collection 
market? 

2.  Should  the  Board  take  steps  to 
reduce  or  eHminate  this  disparity?  If  so. 
why  and  how?  For  example,  should  the 
Board  eliminate  the  Reserve  Banks' 
ability  to  autocharge  (i.e.,  automatically 
debit  the  account  of  the  paying  bank)? 
Alternatively,  should  presenting  banks 
have  more  control  over  the  settlement  of 
checks  presented  for  same-day 
settlement?  If  yes,  how  could  this  best 
be  accomplished? 

D.  Time  of  settlement 

In  the  case  of  presentments  for  same- 
day  settlement  by  both  Federal  Reserve 
Banks  and  private-sector  collecting 
banks,  the  paying  bank  becomes 
accountable  for  a  check  if  it  does  not 
settle  for  the  check  by  the  close  of 
Fedwire  on  the  day  of  presentment.  (12 
CFR  210.9(b)(1)  and  12  CFR  229.36(0(2)) 
The  Reserve  Banks,  however,  have  the 
right  to  debit  the  account  of  the  paying 
bank  for  settlement  of  checks  by  the 
latest  of  (a)  the  next  clock  hour  that  is 
at  least  one  hour  after  the  paying  bank 
receives  the  check,  (b)  9:30  a.m.  Eastern 
Time,  or  (c)  such  later  time  provided  in 
the  Reserve  Bank's  operating  circular. 
(12  CFR  210.9(b)(2)) 
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The  Board  noted,  when  it  adopted  the 
same-day  settlement  rule,  that  it 
believed  that,  at  the  present  time,  the 
settlement  time  for  checks  presented  by 
private  banks  should  not  conform  to  the 
settlement  time  for  checks  presented  by 
Reserve  Banks  under  Regulation  J.  The 
Board  reached  that  conclusion  after 
considering  the  reasoning  put  forth  by 
the  commenters  to  the  proposed  rule  as 
well  as  the  fact  that  conforming  the  two 
times  would  (a)  create  the  additional 
burden  for  the  paying  bank  of  initiating 
early-in-the-day  Fedwire  transfers  for 
private-sector  presentments  (as  opposed 
to  settlement  payments  to  Reserve 
Banks,  which  are  made  by  debits  to 
accounts  held  by  the  Federal  Reserve 
and  require  no  affirmative  action  by  the 
paying  bank);  (b)  result  in  an  increased 
potential  for  mistakes,  even  if  the 
deadline  were  met;  and  (c)  increase  the 
risk  faced  by  paying  banks  that  may 
want  to  examine  selected  cash  letters 
presented  by  certain  banks.  The  Board 
noted,  however,  that  it  would  revisit  the 
issue  of  settlement  deadlines  for  checks 
presented  by  private-sector  collecting 
banks  under  the  same-day  settlement 
rule  if  intraday  funds  start  to  have 
significant  value  as  a  result  of  Federal 
Reserve  pricing  of  daylight  overdrafts. 
(57  FR  46964,  October  14. 1992)  To 
date,  this  has  not  occurred. 

1.  To  what  extent  does  this  disparity 
in  the  timing  of  the  settlement  affect  the 
ability  of  private-sector  banks  to 
compete  effectively  with  the  Reserve 
Banks  in  the  interbank  check  collection 
market? 

2.  Have  there  been  any  changes  in  the 
marketplace  or  other  considerations  that 
should  change  the  Board's  earlier 
conclusion  regarding  this  issue?  If  yes, 
please  explain. 

3.  Instead  of  requiring  earlier-in-the- 
day  settlement  for  same-day  settlement 
presentments  by  private-sector 
collecting  banks,  the  Board  could  also 
reduce  the  legal  disparity  in  the  timing 
of  settlement  by  moving  the  paying 
banks'  settlement  to  Federal  Reserve 
Banks  to  the  close  of  Fedwire.  If  such  a 
change  were  made,  the  Reserve  Banks 
would  also  provide  credit  for  check 
deposits  at  the  same  time.  Would  this 
approach  be  desirable?  Why  or  why  not? 

E.  Obligation  to  settle  on  a  non-banking 
day 

The  settlement  obligation  of  a  paying 
bank  that  closes  voluntarily  on  a 
business  day  (i.e.,  a  day  that  the  Federal 
Reserve  Banks  are  open)  differs 
depending  on  whether  the  Federal 
Reserve  Bank  or  a  private-sector 
collecting  bank  is  the  presenting  bank. 
In  the  case  of  the  Federal  Reserve  Bank, 
the  paying  bank's  settlement  obligation 


is  triggered  if  the  Reserve  Bank  "makes 
a  cash  item  available  to  the  paying  bank 
on  that  day."  (12  CFR  210.9(b)(3))  In  the 
case  of  a  presentment  made  by  a  private- 
sector  collecting  bank,  the  paying  bank's 
settlement  obligation  is  triggered  only  if 
the  paying  bank  "receives  presentment 
of  a  check"  on  a  business  day  on  which 
it  is  open.  (12  CFR  229.36(f)(3))  A 
paying  bank  that  is  obligated  to  settle  for 
checks  presented  on  a  day  that  it  is 
closed  is  not  considered  to  have 
received  the  checks  until  its  next 
banking  day  for  purposes  of  the 
deadline  for  return.  '^ 

1.  To  what  extent  does  this  disparity 
in  the  settlement  obligation  of  a  closed 
paying  bank  affect  the  ability  of  private- 
sector  banks  to  compete  effectively  with 
the  Reserve  Banks  in  the  interbank 
check  collection  market? 

2.  Should  the  paying  bank's  obligation 
to  settle  on  days  on  which  it  closes 
voluntarily  be  the  same  for 
presentments  by  the  Federal  Reserve 
Banks  and  private-sector  collecting 
banks?  If  so,  what  standard  should  be 
used  and  why? 

F.  Other  legal  differences 

1.  Are  there  additional  legal 
differences  between  the  rights  and 
obligations  associated  with  checks 
presented  by  the  Federal  Reserve  Banks 
and  private-sector  collecting  banks?  If 
so.  please  describe.  To  what  extent  do 
these  other  differences  affect  the  ability 
of  private-sector  banks  to  compete 
effectively  with  the  Reserve  Banks,  or 
the  ability  of  Reserve  Banks  to  compete 
effectively  with  other  presenting  banks, 
in  the  interbank  check  collection 
market?  What  changes,  if  any,  should 
the  Board  consider  to  minimize  or 
eliminate  these  differences? 

V.  Consistency  of  Reduction  in  Legal 
Disparities  with  Purposes  of  the 
Expedited  Funds  Availability  Act 

The  Board's  authority  to  govern  the 
collection  of  checks  through  private- 
sector  banks  is  derived  from  the 
Expedited  Funds  Availability  Act. 
Therefore,  amendments  to  Regulation 
CC,  subpart  C  should  be  consistent  with 
the  Act's  purpose  to  provide  timely 
availability  of  funds  deposited  into 
transaction  accounts;  this  is  generally 
accomplished  by  accelerating  the 
collection  and/or  return  of  checks.  To 


'^If  a  Federal  Reserve  Bank  makes  a  cash  item 
available  to  a  peying  l^ank  on  a  day  that  it  closes 
voluntarily,  tha  paying  bank  must  either  settle  for 
the  item  on  that  day  or  on  the  next  banking  day 
with  an  as-of  adjustment  or  other  interest 
compensation.  If  a  private-sector  bank  presents  a 
check  to  a  paying  bank  for  same-day  settlement  on 
a  day  that  it  closes  voluntarily,  the  paying  bank 
must  settle  by  its  next  banking  day  and  pay  interest 
compensation. 


the  extent  that  unpaid  checks  are 
returned  to  the  depositary  bank  more 
expeditiously,  the  depositary  bank  can 
make  the  funds  available  to  its  customer 
for  withdrawal  on  a  more  timely  basis 
without  assuming  greater  risk. 

In  contrast,  the  Board's  authority  to 
govern  checks  collected  through  the 
Federal  Reserve  Banks  is  derived  from 
the  Federal  Reserve  Act  and  not  the 
Expedited  Funds  Availability  Act. 
Consequently,  the  Board's  authority  to 
amend  Regulation  J,  subpart  A,  is  not 
limited  to  changes  that  accelerate  the 
collection  and/or  return  of  checks. 
Nonetheless,  the  Board  has  generally 
regulated  the  collection  of  checks 
through  the  Federal  Reserve  Banks  in  a 
manner  that  provides  for  their  timely 
collection  and  return. 

1.  Should  the  Board  consider  changes 
to  Regulation  J  that  would  reduce  the 
legal  disparities  between  the  Federal 
Reserve  Banks  and  private-sector 
collecting  banks,  if  those  changes  slow 
the  collection  and  return  of  checks 
through  the  Reserve  Banks  and  therefore 
are  not  consistent  with  the  purpose  of 
the  Expedited  Funds  Availability  Act? 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  10, 1998. 
Jennifier  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  98-6614  Filed  3-13-98;  8:45  am] 
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SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Stemme  GmbH  &  Co.  KG  (Stemme) 
Models  SlO  and  SlO-V  sailplanes.  The 
proposed  action  would  require 
replacing  the  fuel  filter,  inserting  a 
revision  to  the  Limitations  Section  of 
the  airplane  flight  manual,  and 
inspecting  the  engine  valve  shafts  for 
brownish-black  sticky  residue.  If  a 
residue  is  found  on  the  valve  shafts,  the 
proposed  action  would  require  cleaning 
the  engine.  The  proposed  AD  is  the 
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result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
engine  valve  malfunction,  which,  if  not 
corrected,  could  cause  engine  failure 
during  flight  and  loss  of  control  of  the 
sailplane. 

DATES:  Comments  must  be  received  on 
or  before  April  17, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
129-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Stemme  GmbH  &  Co.  KG,  Gustav-Meyer- 
Allee  25,  D-13355  Berlin,  Federal 
Republic  of  Germany.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  speciHed 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-129-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-129-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Stemme  Models  SlO  and  SlO-V 
sailplanes.  The  LBA  reports  engine 
failure  on  two  of  the  affected  sailplanes. 
The  engine  failures  occurred  on 
sailplanes  that  were  found  to  have  a 
brown  sticky  substance  on  the  engine. 
This  substance  is  brownish-black  in 
color  and  ranges  from  a  lacquer-like 
hardness  to  gum-like  sticky  in 
composition.  The  substance  may  be 
residue  and  build-up  formed  by  foreign 
materials  dissolved  in  the  fuel.  The 
composition  of  the  residue  is  causing 
the  intake  valves  to  stick  in  the  valve 
guides.  Sticky  deposits  were  also  found 
in  parts  of  the  induction  system  on  the 
inside  walls  of  the  intake  manifolds,  as 
well  as  on  the  throttle  shaft. 

This  condition,  if  not  corrected,  could 
result  in  engine  failure  during  flight  and 
loss  of  control  of  the  sailplane. 

Relevant  Service  Information 

Stemme  has  issued  Service  Bulletin 
(SB)  No.  A31-10-021,  dated  June  28, 
1995,  which  specifies  inserting  a 
revision  to  the  Limitations  Section  in 
the  airplane  flight  manual  (AFM) 
restricting  the  type  and  grade  of  fuel  to 
use  in  the  sailplane  engine;  and, 
specifies  procedures  for  replacing  the 
fuel  filter  if  contaminated,  along  with 
inspecting  the  engine  for  the  sticky 
brown  residue. 

Limbach  Flugmotoren  Technical 
Bulletin  No.  47,  dated  June  28,  1995, 
specifies  procedures  for  inspecting 
certain  engine  components  for 
contamination,  and  cleaning  the  engine. 
These  procedures  are  a  follow-on  to 
those  found  in  Stemme  SB  No.  A31-10- 
021,  when  a  sticky  brown  residue  is 
found  in  the  engine. 

The  LBA  classified  these  service 
bulletins  as  mandatory  and  issued 
German  AD  95-273,  dated  July  11,  1995. 
in  order  to  assure  the  continued 


airworthiness  of  these  sailplanes  in 
Germany. 

The  FAA's  Determination 

This  sailplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA,  reviewed  all  available 
information,  including  the  service 
information  referenced  above,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Stemme  Models  SlO 
and  SlO-V  sailplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  proposed  AD  would  require 
replacing  the  fuel  filter  if  contaminated, 
inserting  a  revision  to  the  Limitations 
Section  of  the  airplane  fiight  manual 
(AFM),  and  inspecting  the  engine  valve 
shafts  for  brownish-black  sticky  residue. 
If  a  residue  is  found  on  the  valve  shafts, 
the  proposed  action  would  require 
cleaning  the  engine.  Accomplishment  of 
the  proposed  insertion,  inspection,  and 
cleaning  would  be  in  accordance  with 
Stemme  Service  Bulletin  No.  A31-10- 
021.  dated  June  28.  1995.  and  Limbach 
Flugmotoren  Technical  Bulletin  No.  47, 
dated  Jime  28.  1995. 

Cost  Impact 

The  FAA  estimates  that  9  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  5  workhours  per 
sailplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $30  per  sailplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,970,  or  $330  per 
sailplane. 

Proposed  Compliance  Time 

The  FAA  is  proposing  a  calendar 
compliance  time  instead  of  hours  time- 
in-service  (TIS)  because  the  average 
monthly  usage  of  the  affected  sailplanes 
varies  throughout  the  fleet.  For  example, 
one  owner  may  operate  the  sailplane  25 
hours  TIS  in  one  week,  while  another 
operator  may  operate  the  sailplane  25 


hours  TIS  in  one  year.  The  sticky 
residue  builds  up  on  the  engine 
regardless  of  sailplane  use.  In  order  to 
assure  that  all  of  the  affected  sailplanes 
are  in  compliance  within  a  reasonable 
amount  of  time,  the  FAA  is  proposing 
a  compliance  time  of  30  days  after  the 
effective  date  of  this  AD  to  insert  the 
AFM  Limitations  Section  revision,  and 
60  days  after  the  effective  date  of  this 
AD  to  replace  the  fuel  Hlter  and  inspect 
the  engine. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Stenune  GMBH  &  Co.  KG:  Docket  No.  97- 
CE-129-AD. 

Applicability:  Model  SlO  (serial  numbers 
10-12  through  10-60),  and  Model  SlO-V 
(serial  numbers  14-002  through  14-022)  and 
transformed  Model  SlO-V  (serial  numbers 
14-01 2M  to  14-060M)  sailplanes,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 

The  request  should  include  an  assessment 
of  the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  thit  AD,  unless  already 
accomplished. 

To  prevent  engine  valve  malfunction, 
which,  if  not  corrected,  could  cause  engine 
failure  during  flight  and  loss  of  control  of  the 
sailplane,  accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  insert  a  revision  in 
the  Limitations  Section  2.4.2.1,  Fuel,  of  the 
airplane  flight  manual  (AFM)  that  states: 
"Only  authorized  fuel  is  AVGAS  lOOLL"  in 
accordance  with  the  Instructions  section  of 
Stemme  Service  Bulletin  (SB)  Document  No. 
A31-10-021,  dated  June  28,  1995. 

(b)  Incorporating  the  revision  to  the 
Limitations  Section  of  the  AFM.  as  required 
by  paragraph  (a)  of  this  AD,  may  be 
performed  by  the  owner/operator  holding  at 
least  a  private  pilot  certificate  as  authorized 
by  section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(c)  Within  the  next  60  days  after  the 
effective  date  of  this  AD,  accomplish 
paragraphs  (c)(1).  (c)(2),  and  (c)(3)  of  this  AD; 

(1)  Inspect  the  fine  fuel  filter  for  the 
accumulation  of  chopped  cotton  fibers,  and 
replace  the  filter  if  it  is  contaminated,  prior 
to  further  flight,  in  accordance  with  the 
Instructions  section  of  Stemme  SB  Document 
No.  A31-10-021.  dated  June  28,  1995-  and, 

(2)  Inspect  the  engine  in  accordance  with 
LIMBACH  Flugmotoren  Technical  Bulletin 
No.  47,  dated  June  28,  1995. 

(3)  If  a  brownish-black  sticky  residue  is 
found  on  the  engine,  prior  to  ftirther  flight, 
disassemble  and  clean  the  engine  in 
accordance  with  LIMBACH  Flugmotoren 
Technical  Bulletin  No.  47,  dated  June  28, 
1995, 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  \ys 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Small  Airplane 
Directorate. 

(f)  Questions  or  technical  information 
related  to  Stemme  Service  Bulletin  No.  A31- 
10-021,  dated  June  28, 1995,  and  UMBACH 
Flugmotoren  Technical  Bulletin  No.  47, 
dated  June  28, 1995,  should  be  directed  to 
Stemme  GmbH  &  Co.  KG,  Gustav-Meyer- 
Allee  25,  D-13355  Berlin,  Federal  Republic 
of  Germany.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street.  Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  95-273,  dated  July  11, 1995. 

Issued  in  Kansas  City,  Missouri,  on  March 
9,  1998. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  98-6585  Filed  3-13-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-03-AD] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Operations)  Limited  Model 
B.121  Series  1, 2,  and  3  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  British 
Aerospace  (Operations)  Limited  (British 
Aerospace)  Model  B.121  Series  1,  2.  and 
3  airplanes.  The  proposed  AD  would 
require  installing  an  inspection  opening 
in  the  area  of  the  main  spar  web, 
repetitively  inspecting  the  area  at  the 
main  spar  web  for  cracks  and  the  area 
of  the  wing  to  fuselage  attach  bolt  holes 
for  corrosion,  and  repairing  or  replacing 
any  cracked  or  corroded  part.  The 
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proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  the  United  Kingdom.  The 
actions  speciHed  by  the  proposed  AD 
are  intended  to  prevent  structural 
failure  of  the  main  spar  web  area  caused 
by  fatigue  cracking  or  separation  of  the 
wing  from  the  fuselage  caused  by 
corroded  attach  bolt  holes,  which  could 
result  in  loss  of  control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  April  17, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-03- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
British  Aerospace  (Operations)  Limited, 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire,  KA9  2RW,  Scotland; 
telephone:  (01292)  479888;  facsimile: 
(01292)  479703.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  Chudy,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-6932;  facsimile: 
(816) 426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  Hght  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-03-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-03-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  British 
Aerospace  Model  B.121  Series  1,  2,  and 
3  airplanes.  The  CAA  reports  findings  of 
fatigue  cracking  in  the  area  of  the  main- 
spar  next  to  the  undercarriage  attach 
points,  and  corrosion  at  the  wing/spar 
attach  bolt  holes. 

These  conditions,  if  not  corrected  in 
a  timely  manner,  could  result  in 
structural  failure  of  the  main  spar  web 
area  caused  by  fatigue  cracking  or 
separation  of  the  wing  from  the  fuselage 
caused  by  corroded  attach  bolt  holes, 
with  consequent  loss  of  control  of  the 
airplane. 

Relevant  Service  Information 

British  Aerospace  has  issued  PUP 
Service  Bulletin  No.  B121/102,  Revision 
No.  1,  Issued  April  16, 1997,  which 
specifies  procedures  for  the  following: 
— Installing  an  inspection  opening  and 

inspecting,  using  eddy  current 

methods,  the  area  at  the  main  spar 

web  for  cracks;  and 
— Visually  inspecting  the  area  of  the 

wing  to  fuselage  attach  bolt  holes  for 

corrosion. 

The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  British 
AD  005-10-96,  not  dated,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 


the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  British  Aerospace 
Model  B.121  Series  1,  2,  and  3  airplanes 
of  the  same  type  design  registered  in  the 
United  States,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
installing  an  inspection  opening  in  the 
area  of  the  main  spar  web,  repetitively 
inspecting  the  area  at  the  main  spar  web 
for  cracks  and  the  area  of  the  wing  to 
fuselage  attach  bolt  holes  for  corrosion, 
and  repairing  or  replacing  any  cracked 
or  corroded  part.  Accomplishment  of 
the  proposed  inspections  would  be 
required  in  accordance  with  British 
Aerospace  PUP  Service  Bulletin  No. 
B121/102,  Revision  No.  1,  Issued  April 
16, 1997.  If  necessary,  the  proposed 
repair  or  replacement  would  be  required 
in  accordance  with  a  scheme  obtained 
from  the  manufacturer  through  the  FAA, 
Small  Airplane  Directorate. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  18  workhours  per 
airplane  to  accomplish  the  proposed 
initial  inspection  and  inspection 
opening  installation,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,160,  or 
$1,080  per  airplane.  These  figures  only 
take  into  account  the  cost  of  the 
proposed  initial  inspections  and 
inspection  opening  installation,  and  do 
aot  take  into  account  the  cost  of 
repetitive  inspections.  The  FAA  has  no 
way  of  determining  the  number  of 
repetitive  inspections  each  owner/ 
operator  of  the  affected  airplanes  will 
incur. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
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12612,  it  is  determined  that  this 
proposal  would  not  have  sufHcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39]  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

British  Aerospace  (Operations)  Limited: 

Docket  No.  98-CE-03-AD. 

Applicability:  Model  B.121  Series  1,  2,  and 
3  airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 


To  prevent  structural  failure  of  the  main 
sftar  web  area  caused  by  fatigue  cracking  or 
separation  of  the  wing  from  the  fuselage 
caused  by  corroded  attach  bolt  holes,  which 
could  result  In  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  accomplish  the  following  in  accordance 
with  the  Accomplishment  Instructions 
section.  Appendix  1,  and  Appendix  2  of 
British  Aerospace  PUP  Service  Bulletin  No. 
B121/102.  Revision  No.  1.  dated  April  16, 
1997: 

(1)  Install  an  inspection  ofiening  and 
inspect,  usiqg  eddy  current  methods,  the  area 
at  the  main  spar  web  for  cracks;  and 

(2)  Visually  inspiect  the  area  of  the  wing  to 
fuselage  attach  bolt  holes  for  corrosion. 

(b)  Within  800  hours  TIS  after  the  initial 
inspection  required  by  paragraph  (a), 
including  subparagraphs,  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  800  hours 
TIS.  reinspect  the  area  of  the  main  sp>ar  web 
as  specified  in  paragraph  (a),  including  all 
subparagraphs,  of  this  AD. 

(c)  If  any  cracks  or  corrosion  damage  is 
found  during  any  inspiection  required  by  this 
AD,  prior  to  further  flight,  accomplish  the 
following: 

(1)  Obtain  a  repwir  or  replacement  scheme 
from  the  manufacturer  through  the  FAA. 
Small  Airplane  Directorate,  at  the  address 
specified  in  paragraph  (e)  of  this  AD;  and 

(2)  Incorporate  this  scheme  and  continue  to 
repetitively  inspect  as  required  by  paragraph 
(b)  of  this  AD,  unless  specified  differently  in 
the  instructions  to  the  repair  or  replacement 
scheme. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  Questions  or  technical  information 
related  to  British  Aerospace  PUP  Service 
Bulletin  No.  B121/102.  Revision  No.  1, 
Issued  April  16,  1997,  should  be  directed  to 
British  Aerospace  (Operations)  Limited, 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport,  Ayrshire, 
KA9  2RW,  Scotland;  telephone:  (01292) 
479888;  facsimile:  (01292)  479703.  This 
service  infomiation  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  AD  005-10-96,  not  dated. 


Issued  in  Kansas  City,  Missouri,  on  March 
9,  1998. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  98-6592  Filed  3-13-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 
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Proposed  Modification  of  Colored 
Federal  Airways  Offshore  Airspace 
Area;AK 
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agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Thi$  notice  proposes  to 
modify  three  colored  Federal  airways. 
Green  10  (G-10),  Green  12  (G-12),  and 
Red  99  (R-99).  located  in  Offshore 
Airspace  Area  1234L,  Alaska.  The  FAA 
is  proposing  this  action  to  raise  the 
floors  of  the  airways  to  be  consistent 
with  the  2,000-foot  above  ground  level 
(AGL)  floor  of  Offshore  Control  Area 
1234L. 

DATES:  Comments  must  be  received  on 
or  before  April  30, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AAL-500,  Docket  No. 
98-AAL-3,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
#14,  Anchorage,  AK  99533. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-«783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
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Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposal. 
Conmients  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AAL-3."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  also  obtain  a  copy  of 
this  NPRM  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Air  Traffic  Airspace 
Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  number  of  the 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  request  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  (part  71)  to  modify 
three  colored  Federal  airways  in 
Offshore  Airspace  Area  1234L,  AK,  by 
raising  the  floor  of  G-10,  G-12,  and  R- 
99  from  1,200  feet  ACL  to  2,000  feet 
AGL.  This  action  is  being  taken  to  raise 
the  floors  of  the  airways  to  be  consistent 
with  the  2,000-foot  AGL  floor  of 
Offshore  Control  Area  1234L. 

Colored  Federal  airways  are 
published  in  paragraph  6009  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  colored  Federal  airways 
listed  in  this  document  would  be  * 
published  subsequently  in  the  Order. 

The  FAA  has  cletermined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed 
regulation:  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 


dated  September  10, 1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Paragraph  6009(a)— Green  Federal  Airways 


G-10 

From  Cape  Newenham,  AK,  NDB;  20  AGL 
St.  Paul  Island,  AK,  NDB;  20  AGL  Elfee,  AK. 
NDB:  20  AGL  INT  Elfee  NDB  041°  and  Port 
Heiden.  AK.  NDB  248°  bearings:  20  AGL  Port 
Heiden  NDB;  67  miles  12  AGL,  77  miles  85 
MSL,  67  miles  12  AGL,  Woody  Island.  AK. 
NDB;  to  Kachemak,  NDB. 


G-12 

From  Saldo,  AK,  NDB;  20  AGL  Port 
Heiden,  AK,  NDB;  20  AGL  Borland,  AK. 
NDB;  20  AGL  to  Elfee.  AK,  NDB. 

•  *         *         •         • 

Paragraph  6009(b) — Red  Federal  Ainvays 

*  »         «  *  » 

R-99 

From  St.  Paul  Island.  AK.  NDB;  20  AGL 
Dutch  Harbor,  AK,  NDB;  20  AGL  Saldo.  AK, 
NDB;  20  AGL  Iliamna,  AK,  NDB;  INT  Iliamna 
NDB  124°  and  Kachemak,  AK,  NDB  269° 
bearings  to  Kachemak. 
***** 

Issued  in  Washington,  DC.  on  March  6, 
1998. 

Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
(FR  Doc.  98-6633  Filed  3-13-98;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AWP-35] 

RIN2120-AA66 

Proposed  Amendment  of  VOR  Federal 
Airways;  Kahului,  HI 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  the  legal  descriptions  of  seven 
Hawaiian  Very  High  Frequency 
Omnidirectional  Range  (VOR)  Federal 
airways  due  to  the  relocation  of  the 
Maui,  HI,  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC).  The  FAA  is 
taking  this  action  to  enhance  safety  and 
to  improve  the  management  of  air  traffic 
operations  in  the  vicinity  of  Kahului, 
HI. 

DATES:  Comments  must  be  received  on 
or  before  April  30. 1998. 
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ADDRESSES:  Send  comipents  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  AWP-500.  Docket  No. 
97-AWP-35.  Federal  Aviation 
Administration,  Room  6007, 15000 
Aviation  Boulevard,  Lawndale,  CA, 
90261. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Nelson,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  IX  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AWP-35."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  b«  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  sim:imarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  at  http:// 

www.acce3s.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  also  obtain  a  copy  of 
this  NPRM  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Air  Traffic  Airspace 
Management,  ATA-400.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  number  of  the 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

The  Fropoaal 

The  FAA  is  proposing  an  amendment 
to  part  71  to  amend  the  legal 
descriptions  of  seven  Hawaiian  VOR 
Federal  airwavs  due  to  the  upgrade  and 
relocation  of  the  Maui,  HI,  VORTAC. 
The  FAA  is  taking  this  action  to 
enhance  safety  and  improve  the 
management  of  air  traffic  operations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed 
regulation  |l)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12886;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Hawaiian  VOR  Federal  airways  are 
published  In  paragraph  6010  of  FAA 
Order  740a.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 


CFR  71.1.  The  Hawaiian  VOR  Federal 
airways  listed  in  this  document  would 
be  published  subsequently  in  the  Order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6010(c)  Hawaiian  VOR  Federal 
Airways 


V-1  [Revised] 

From  Kona,  HI,  via  INT  Kona  323°  and 
Maui,  HI.  180°  radials;  INT  Maui  180°  and 
Upolu  Point,  HI,  305°  radials;  INT  Maui  197° 
and  Upolu  Point  305°  radials;  to  Maui. 

***** 

From  Kona,  HI,  via  INT  Kona  323°  and 
Maui.  HI,  180°  radials:  INT  Maui  180°  and 
Upolu  Point,  HI,  305°  radials;  INT  Maui  197° 
and  Upolu  Point  305°  radials:  to  Maui. 

***** 

V-5  [Revised] 

From  Kona,  HI,  via  INT  Kona  338°  and 
Maui,  HI.  180°  radials;  to  INT  Maui  180°  and 
Upolu  Point,  HI,  305°  radials. 

V-6  [Revised] 

From  INT  Molokai,  HI,  067°  and  Maui,  HI. 
329°  radials,  to  Maui. 


V-11  (Revised] 

From  INT  Kona.  HI,  323°  and  Upolu  Point, 
HI,  211°  radials;  via  Upolu  Point;  INT  Upolu 
Point  349°  and  Maui,  HI,  081°  radials;  to 
Maui. 


V-1 5  [Revised] 

From  INT  South  Kauai,  HI,  288°  radial  and 
long.  162°37'11'MA^.,  via  South  Kauai;  Lihue, 
HI;  INT  Lihue  121°  and  Honolulu,  HI,  269° 
radials;  Honolulu;  Koko  Head,  HI;  Molokai. 
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HI,  Maui.  HI,  INT  Maui  096'  and  Hilo,  HI, 
336°  radials;  Hilo  to  INT  Hilo  099°  radial  and 
long.  151°5'00"W. 


V-17  [Revised] 

From  INT  Lanai,  HI,  106"  and  Maui, 
HI,  197°  radials;  Maui.  From  INT  Koko 
Head,  HI,  071°  and  Maui  347°  radials;  to 
INT  Maui  347°  and  Lihue.  HI.  065° 
radials. 


V-22  [Revised] 

From  Molokai,  HI,  via  INT  Molokai 
082°  and  Maui,  HI,  329°  radials;  Maui; 
INT  Maui  096°  and  Hilo,  HI,  321° 
radials;  Hilo;  to  INT  Hilo  078°  radial 
and  long.  152'1'00"W. 
*        *        •        •        • 

Issued  in  Washington,  DC,  March  6, 1998. 
Reginald  C.  Matthews, 
Acting  Proffom  Director  for  Air  Traffic 
Airspace  Management. 
[FR  Doc.  9a-6634  Filed  3-13-98;  8:45  am] 

BIUJNQ  CODE  4«1I>-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Amendments  to  Minimum  Rnancial 
Requirements  for  Futures  Commission 
.Merchants 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  {"Commission"  or 
"CFTC")  proposes  to  amend  its 
minimum  financial  requirements  for 
futures  commission  merchants 
("FCMs").  The  proposed  amendment 
would  eliminate  the  charge  against  the 
net  capital  of  an  FCM,  presently 
required  by  rule  1.17(c){5)(iii).  The 
charge  is  four  percent  of  the  market 
value  of  options  sold  by  customers 
trading  on  contract  markets  or  foreign 
boards  of  trade.  It  is  generally  referred 
to  as  the  "short  option  value  charge"  or 
"SOV  charge".  The  original  intent  in 
adopting  this  rule  was  to  require  FCMs 
to  provide  additional  capital  to  offset 
the  risk  of  short  options  positions 
carried  on  behalf  of  customers.  The 
Commission  is  proposing  to  rescind  this 
rule  because  it  has  determined  that  the 
charge  is  not  closely  correlated  to  the 
actual  risk  of  the  options  carried  on 
behalf  of  customers  and,  in  any  event, 
there  are  adequate  other  protections  in 
place  to  address  the  risk  of  short 
options.  In  particular,  the  Standard 
Portfolio  Analysis  of  Risk  ("SPAN") 


margining  system  has  been  effectively 
used  to  set  appropriate  levels  of  risk 
margin  and  there  are  many  other  non- 
capital protections.  These  protections 
include  effective  self-regulatory 
organization  ("SRO")  audit  and 
fmancial  surveillance  programs  and 
modem  risk  management  and  control 
systems  at  FCMs.  Because  of  the 
demonstrated  effectiveness  of  these 
programs,  the  Commission  believes  it 
may  now  be  appropriate  to  rescind  the 
SOV  charge. 

The  Commission  wishes  to  receive 
comments  on  this  proposal.  Comments 
are  desired  not  only  on  the  specific 
proposal  itself,  but  also  on  all  of  the 
components  of  the  system  of  protections 
that  are  designed  to  address  the  risk  of 
short  options,  which  are  described 
below. 

DATES:  Comments  must  be  received  on 
or  before  May  15, 1998.  Any  requests  for 
an  extension  of  the  comment  period  ^ 
must  be  made  in  writing  to  the 
Commission  vtrithin  the  comment 
period. 

ADDRESSES:  Comments  may  be  sent  to: 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  N.W.,  Washington, 
D.C.  20581.  Attn.:  Secretariat  with  a 
reference  to  the  Minimum  Financial 
Requirement  Rule — SOV  Charge.  Also, 
comments  may  be  E-mailed  to 
"  secretary®cftc.gov  ". 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Bjamason,  Jr.,  Chief  Accountant, 
202-418-5459  or  "paulb@cftc.gov";  or 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  202-418-5439  or 
"lpatent@cftc.gov".  Mailing  address: 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street.  N.W..  Washington, 
D.C. 20581. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  7, 1982,'  the  Commission 
proposed  amendments  to  the  rule 
governing  the  computation  of  net  capital 
for  FCMs  to  recognize  the  difference  in 
risk  between  the  purchase  and  sale  of 
commodity  options.  The  sale  of  an 
option  ("short  option")  poses  a  greater 
risk  to  an  FCM  than  does  the  purchase 
of  an  option  ("long  option")  because  the 
risk  of  a  short  option  is  unlimited.  In 
contrast,  long  options  pose  a  risk  to  the 
carrying  FCM  which  is  limited  to  the 
premium  on  the  option.  Once  the 
premium  is  collected  from  the  customer 
who  purchased  the  option,  there  is  no 
further  risk  of  financial  loss  to  the  FCM 


or  the  customer.  In  this  connection,  the 
Commission  has  proposed  the  repeal  of 
Commission  Regulation  33.4(a)(2) 
which  requires  the  full  payment  of  a 
commodity  option  premiiun  at  the  time 
the  option  is  purchased.  The  proposal 
was  initially  published  for  comment  on 
December  19, 1997.  The  comment 
period  was  extended  to  March  4, 1998. 
The  effect  of  the  repeal  would  be  to 
permit  the  futures-style  margining  of 
commodity  options  traded  on  regulated 
futures  exchanges  and  is  discussed  in 
the  initial  notice  of  proposed 
rulemaking.^ 

To  recognize  the  risk  of  carrying  short 
options,  the  Commission  adopted, 
effective  September  21. 1982,^  a  safety 
factor  charge  of  four  percent  of  the 
maricet  value  of  exchange-traded 
(domestic  and  foreign)  options  granted 
or  sold  by  an  FCM's  customers-— the 
'short  option  value  charge  ("SOV 
chai^ge"),  as  set  forth  in  Regulation 
1.17(c)(5)(iii).*  However,  over  the  years 
since  its  adoption,  there  have  been 
complaints  that  the  charge  was  not 
proportional  to  the  risk  of  the  options 
and  was  excessive  in  its  financial 
burden  upon  the  FCMs  in  terms  of  the 
cost  of  the  capital  required  to  carry  the 
positions. 

In  June  1995,  both  the  Chicago  Board 
of  Trade  ("CBOT")  and  the  Chicago 
Mercantile  Exchange  ("CME")  urged  the 
Commission  to  rescind  the  SOV  charge. 
In  the  alternative,  the  two  exchanges 
asked  for  some  degree  of  relief  from  the 
SOV  charge  in  the  event  that  the 
Conunission  felt  that  complete 
rescission  of  the  charge  was  not 
possible.  Their  letters  cited,  among 
other  reasons  for  rescission  or  the 
requested  relief,  that:  (a)  Short  options 
positions  may  serve  to  reduce  the  risk 
of  a  portfolio  that  would  carry  greater 
risk  absent  the  short  options  positions, 
and  (b)  the  risks  of  short  option 
positions  are  already  adequately 
addressed  by  the  risk-based  margining 
system  currently  being  used  by  all 
commodity  exchanges  in  the  U.S.  and 
many  abroad. 

They  pointed  out  that  the  charge  was 
adopted  in  1982,  prior  to  the 
development  of  risk-based  margining 
systems.  While  the  charge  was  intended 
to  serve  as  an  additional  regulatory 
capital  safety  factor  for  option  positions, 
they  contended  that  it  is  now  excessive 
and  no  longer  justified  because  of  the 
use  of  margining  systems  that 


'  47  FR  30261  (July  13.  1982). 


'63  FR  6112  (February  6.  1998).  Extension  of 
comment  period  to  March  4.  1998:  See  also  62  FR 
66569  (December  19, 1997),  Initial  request  for 
comment. 

■'47  FR  41513  (September  21.  1982). 

'Commission  rules  referred  to  herein  can  be 
found  at  17  CFR  Ch.  I  (1997). 
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adequately  measure  portfolio  risk  and, 
therefore,  assess  appropriate  margins  on 
the  entire  portfolio. 

The  Commission  staff  felt  that  there 
was  some  merit  to  the  position  of  the 
exchanges  and  others  who  had 
criticized  the  efficacy  of  the  SOV 
charge.  Therefore,  to  temper  the  impact 
of  the  charge,  while  the  matter  was 
studied  further,  on  July  26,  1995.  the 
Division  of  Trading  and  Markets 
("Division")  issued  Interpretative  Letter 
No.  95-65.^  That  letter  provided  partial 
relief  through  a  "no  action"  position 
that  would  allow  FCMs  to  reduce  the 
four  percent  SOV  charge  applicable  to 
short  options  positions  carried  by 
professional  traders  and  market 
makers.*  An  FCM  that  wished  to  avail 
itself  of  the  relief  under  the  "no  action" 
position  was  required  to  prepare  certain 
supporting  calculations  and  obtain 
approval  from  its  designated  self- 
regulatory  organization  ("DSRO")  to 
take  the  relief.  The  Division 
subsequently  expanded  this  relief  to     ■ 
include  any  customer  account  carried 
by  an  FCM,  in  Interpretative  Letter  No. 
97-46,  dated  June  12, 1997,  provided 
the  same  conditions  could  be  met  by  the 
additional  accounts.'' 

However,  only  five  FCMs  have  taken 
advantage  of  the  relief.  This  small 
number  resulted  from  the  fact  that  the 
relief  required  what  were  viewed  as 
burdensome  calculations  and,  in  any 
event,  the  relief  was  limited  to  fifty 
percent  of  the  total  charge.  The  FOvI 
community  also  communicated  to  the 
Commission  that  the  relief  provided  by 
the  Division  failed  to  address  the 
theoretical  deficiencies  of  the  rule.  In  a 
letter  dated  September  26,  1997,  the 
Joint  Audit  Committee  ("JAC")* 
formally  suggested  that  the  net  capital 
charge  on  SOV  be  eliminated.  The  JAC 
letter  stated  the  following: 

*   *   *  Since  the  limited  relief  was  granted, 
the  JAG  has  closely  monitored  the 
application  of  the  relief.  From  jAC's 
experience  and  from  discussions  with  FCMs, 
many  firms  feel  that  the  conditions  for  relief 
are  too  restrictive  and  complicated.  Thus, 
they  are  not  able  to  expend  their  resources 
to  take  advantage  of  the  relief.  In  fact,  there 


'CFTC  Interpretative  Letter  No.  95-65,  11994- 
1996  Transfer  Binder!  Coram.  Fut.  L  Rep.  (CCH) 
126.495  (July  26,1995). 

"The  reduction  in  the  charge  cannot  exceed  50 
percent  of  the  pre-relief  charge  calculated  for  all 
SOV  on  a  flrm-wide  basis. 

'CFTC  Interpretative  Letter  No.  97-46,  [Current 
Binder]  Comm.  Fut.  L.  Rep.  (CCH)  1 27,086  (June 
12.1997).  This  letter  also  provided  some  relief 
pertaining  to  the  required  supporting  calculations. 

"  JAC  is  comprised  of  representatives  from  each 
conunodiiy  exchange  and  National  Futures 
Association  who  coordinate  the  industry's  audit 
and  ongoing  surveillance  activities  to  promote  a 
uniform  framework  of  self-regulation. 


are  only  five  FCMs  which  have  applied  for 
such  relief. 

During  periods  of  high  volatility,  the 
capital  charge  will  increase  as  the  value  of 
the  applicable  short  option  increases. 
However,  this  charge  does  not  necessarily 
relate  to  the  risk  applicable  to  a  particular 
options  portfolio.  Selling  options  may 
actually  sarve  to  reduce  risk  in  a  portfolio.  As 
a  result,  some  firms  have  made  a  business 
decision  to  refuse  large,  lucrative  customer 
accounts  due  to  an  unwillingness  to  absorb 
the  charge.  The  fact  that  this  decision  is 
made  for  cx)st  rather  than  risk  reasons  is 
clearly  not  in  the  best  interest  of  any 
participant  in  the  U.S.  futures  industry.  This 
outdated  regulation  forces  the  concentration 
of  exchange  traded  short  options  in  a  few 
firms. 

In  general.  FCMs  have  little  control  over 
reducing  the  charge.  Requiring  additional 
collateral  has  no  impact  on  the  charge  itself 
and  will  instead  increase  the  FCM's  capital 
requirements.  We  believe  the  SPAN' 
performance  bond  system  adequately 
captures  the  risk  in  options  portfolios  and  the 
undermargined  charge  to  capital 
appropriately  reflects  risk  in  an  FCM's 
capital  computation. 

The  charge  has  a  significant  impact  on  the 
viability  of  the  exchange  traded  options 
markets.  When  market  users  can  not  find  an 
FCM  willing  to  absorb  the  charge,  the 
liquidity  of  our  markets  is  directly  impacted. 
For  all  the  reasons  stated  above,  we  again 
request  the  CFTC  eliminate  this  charge  in  its 
entirety  .  .  . 

n.  Discussion 

As  stated  above,  the  Commission 
proposes  that  the  SOV  charge  be 
rescinded  for  two  reasons:  (1)  The  rule 
has  not  resulted  in  capital  charges 
proportionate  to  risk;  and  (2)  the  SPAN 
margining  system  and  other  non-capital 
components  of  the  system  of  protections 
are  much  better  developed  and  executed 
than  they  were  when  the  SOV  charge 
was  first  adopted.  These  factors  are 
discussed  below  in  two  sections.  The 
first  section  addresses  the  theoretical 
deficiencies  of  the  SOV  charge,  and  the 
second  section  is  a  summary  of  non- 
capital protections. 

A.  Theoretical  Deficiencies  of  the  SOV 
Charge 

The  current  charge  based  on  four 
percent  of  SOV.  has  not,  in  practice, 
resulted  in  capital  charges  which  are 
proportionate  to  risk.  The  following 
situations  are  illustrative: 

Multiple  Strikes — Exchanges  typically 
list  multiple  strikes  with  the  same 
underlying  futures  contract  in  a  given 
option  contract  month.  Option  premium 
typically  increases  across  strikes, 
moving  from  out-of-the-money  strikes  to 
in-the-money  strikes.  Moving  to  deep- 
in-the-money  strikes  increases  the 


"  SPAN  is  an  acronym  for  Standard  Portfolio 
Analysis  of  Risk. 


option  intrinsic  value  and  the  resulting 
premium.  At  some  deep-in-the-money 
point  the  deltas  of  the  different  strikes 
will  be  the  same.  Therefore,  while  two 
deep-in-the-money  strikes  may  have 
very  similar  or  even  identical  risk 
profiles,  the  deeper-in  strike  will  have  a 
higher  intrinsic  value  and  a  higher 
premium,  yielding  a  higher  SOV  charge. 
The  SOV  charges  for  the  two  options 
can  differ  200  percent  or  more,  even 
though  those  options  have  the  same 
underlying  futures,  the  same  time  to 
expiration,  and  the  same  risk  profiles. 

Risk-Reducing  Strategies — Short 
options  positions  are  often  used  as  one 
component  of  a  trading  strategy.  The 
other  positions  used  in  the  strategy 
could  be  futures,  other  derivatives,  or 
cash  instruments.  In  such  strategies,  the 
short  options  positions  may  be  intended 
as  a  risk-reducing  position,  as 
demonstrated  by  the  fact  that  the 
introduction  of  the  short  options 
positions  into  the  portfolio  results  in  a 
reduction  in  the  SPAN-based  margin 
requirement  for  the  portfolio.  Despite 
the  fact  that  these  positions  are  risk- 
reducing,  the  short  option  values  for 
these  portfolios  increase  markedly  in 
trending  markets.  In  practice,  the 
Commission  notes  that  some  FCMs 
which  have  carried  the  accounts  of 
traders  who  do  a  great  deal  of  these 
kinds  of  strategies  have  faced  large 
capital  charges  in  trending  markets. 
Because  the  short  options  component  of 
such  strategies  is  actually  risk-reducing, 
the  SOV  charge  has  not  served  its 
intended  purpose  in  these  cases. 

The  following  examples  will  illustrate 
the  problem  with  short  calls.  (Also,  the 
same  problem  applies  to  short  puts.) 

Deep-In-The-Money  Short  Dated  Short 
Call — A  deep-in-the-money  short  dated 
short  call  has  a  risk  profile  essentially 
like  a  short  fiitures  position.  The  one 
major  difference  between  the  short  call 
and  the  futures  contract  is  that  the  call 
has  a  large  intrinsic  value  which 
translates  into  a  large  premium  and  a 
corresponding  large  SOV  charge. 
Therefore,  FCMs  incur  a  significant 
extra  capital  requirement  for  the  short 
call  even  though  there  is  no  extra  capital 
requirement  to  carry  essentially  the 
same  risk  with  equivalent  short  futures 
contracts.  In  this  case,  the  capital 
requirement  is  excessive  compared  to 
the  risk,  as  indicated  by  the  margin 
requirement  on  the  futures  contract. 

Deep-Out'Of-The-Money  Short  Dated 
Call — A  deep-out-of-the-money  short 
dated  call  displays  more  of  the  unique 
risk  characteristics  associated  with 
options.  While  initially  it  has  a  low 
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delta  '°  this  short  call  has  a  high 
gamma  "  as  it  approaches  the  money, 
introducing  the  potential  for  significant 
losses  from  extreme  underlying  moves. 
For  normal  underlying  moves,  this 
deep-out  short  call  has  little  risk.  Only 
extreme  moves  far  beyond  the  normal 
performance  bond  coverage  levels 
would  cause  significant  losses  for  this 
option.  However,  because  this  deep-out 
short  call  has  no  intrinsic  value  and 
little  time  vali'e,  it  typically  has  very 
low  premium  and  therefore  has  a 
correspondingly  low  capital  charge. 
Because  this  kind  of  risk  rarely 
materializes  into  actual  losses,  it  is  best 
addressed  by  the  non-capital 
protections.  These  protections  are 
described  below. 

As  discussed  below,  the  Commission 
believes  that  the  SPAN  margining 
system,  since  its  introduction  in 
December  1988.  appears  to  have 
provided  adequate  margins.  Also,  SPAN 
is  being  refined  on  an  ongoing  basis  by 
the  CME,  the  CBOT,  and  the  other  SROs 
which  use  it.  Finally,  the  Commission 
has  previously  reported  to  the  Federal 
Reserve  Board  that  the  SPAN  margining 
system  has  met  its  performance  goals  for 
many  years,  v>dth  respect  to  futures 
margins  on  stock  index  futures 
contracts. 

B.  Summary  of  Non-Capital  Protections 

There  are  protections  against  the  risk 
of  short  options  other  than  net  capital 
charges.  In  this  connection,  the 
Commission  believes  that  the  non- 
capital components  of  the  system  of 
protections  in  place  are  now  stronger 
than  they  were  when  the  SOV  charge 
was  put  into  place.  Risk  management 
models  have  been  refined  over  the 
years;  there  have  been  enhancements  in 
Commission  and  SRO  audit  and 
surveillance  programs;  FCM  risk 
management  systems  and  controls  have 
improved  significantly  compared  to 
what  was  available  and  in  place  at  many 
firms  when  the  SOV  charge  was  first 
adopted;  and  technological 
advancements  have  improved 
communication  among  clearing 
organizations,  FCMs  and  their 
customers.  Therefore,  the  Commission 
has  preliminarily  concluded  not  only 
that  the  SOV  charge  has  not  worked  to 
provide  a  risk-based  protection,  as 
hoped,  but  also  that  these  other  non-net 
capital  protections  have  been  improved 
over  the  years  and  have  resulted  in  an 


10  Delta  measures  the  amount  an  option  price 
changes  for  a  one-point  change  in  the  price  of  the 
underlying  product. 

' '  Gamma  is  a  risk  variable  that  measures  the 
amount  that  the  delta  of  an  option  changes  given 
a  one-point  change  in  the  price  of  the  underlying 
product. 


overall  strengthening  of  the  system,  well 
beyond  what  was  in  place  when  the 
SOV  charge  was  adopted.  The  primary 
non-capital  protections  are  described 
below. 

Portfolio  Margining  System 

Performance  bond  requirements  are 
referred  to  commonly  as  "margin" 
requirements.  Margin  requirements 
typically  are  set  at  levels  which  cover  95 
to  99  percent  of  a  product's  expected 
daily  price  change  over  a  period  of  time. 
To  ensure  that  margin  requirements  are 
set  at  appropriate  levels,  historical 
volatility  price  charts  are  reviewed  by 
product  and  spreads  between  products. 
SPAN  is  a  risk-measuring  margin 
methodology  adopted  by  all  U.S.  and 
numerous  foreign  futures  exchanges. 
SPAN  uses  option  pricing  models  to 
calculate  the  theoretical  gains  and  losses 
on  options  under  various  market 
situations  (e.g.,  prices  up,  prices  down, 
volatility  up,  volatility  down,  and 
extreme  price  movements).  As  noted 
above,  the  Commission  has  reported  to 
the  Federal  Reserve  Board  on  the 
effectiveness  of  SPAN  in  setting  margins 
in  equities-related  futures  contracts. 

Financial  Surveillance  and  Position 
Reporting  Systems 

Generally,  it  is  the  large  traders  which 
pose  the  greatest  risk  to  FCMs.  To  deal 
with  this  risk,  the  U.S.  futures  industry 
has  a  very  complete  and  current  system 
of  position  reporting.  This  permits  close 
monitoring  of  the  positions  of  large 
traders  and  is  the  foundation  of  an 
effective  program  of  financial 
surveillance  conducted  by  the  SROs.  As 
explained  below,  current  positions  are 
assessed  prospectively — what  financial 
effect  would  such  positions  have  if  the 
market  moved  significantly  one  way  or 
the  other.  The  advanced  reporting 
systems  in  place  permit  assessments  to 
be  done  at  the  account  level,  which  is 
where  risk  to  the  firms  must  be 
evaluated.  Using  account  level  data 
along  with  other  information,  the  SROs' 
sophisticated  programs  are  designed  to 
identify  risks  to  the  clearing  system, 
including  financially  troubled  FCMs  or 
FCMs  that  carry  high-risk  positions. 

To  accomplish  this  goal,  SROs 
monitor  market  developments 
throughout  the  day,  make  intra-day 
variation  margin  calls  on  clearing 
members,  and  follow  up  with  individual 
FCMs  regarding  potential  problems. 
There  have  been  occasions  in. the  past 
when  customers  holding  very  large  or 
concentrated  positions  have  caused 
financial  problems  for  their  carrying 
FCMs.  Large  trader  monitoring  systems 
are  designed  to  identify  such  traders 
before  losses  occur.  Although  it  is  not 


possible  to  obviate  the  possibility  of  an 
FCM  failure  due  to  the  default  of  a  large 
trader,  the  systems  operated  by  the 
SROs  improve  the  control  of  this  risk  by 
permitting  scrutiny  of  large  trader 
positions  by  the  SROs.  Scrutiny  is 
carried  out  by  the  SROs  on  a  systematic 
basis. 

Using  the  large  trader  information. 
SROs  perform  stress  testing  of  positions 
using  "what  iV  price  simulations  based 
on  open  positions  carried  by  clearing 
member  FCMs  in  order  to  determine  an 
FCM's  potential  risk  in  relation  to  its 
excess  net  capital.  Daily  pay/collect 
variation  margin  is  aggregated  for 
periods  of  time  to  monitor  losses 
compared  to  the  excess  capital  of  the 
firm.  Potential  losses  revealed  by  the 
stress  testing,  which  are  determined  to 
be  large  in  relation  to  an  FCM's  most 
recently  reported  capital,  will  indicate 
that  the  firm  should  be  contacted  by 
SRO  surveillance  staff  to  obtain 
assurances  that  the  FCM  has  properly 
evaluated  the  creditworthiness  of  its 
customers  and  the  adequacy  of 
collateral  in  place. 

As  noted  elsewhere,  as  a  part  of  its 
oversight  program,  the  Division 
regularly  reviews  the  procedures  used 
by  the  SROs  to  conduct  financial 
surveillance  over  member-FCMs.  The 
Division's  reviews,  as  well  as 
experience  over  many  years  working 
with  the  SROs  in  identified  problem 
situations,  reveal  that  the  systems 
generally  have  been  effective.  The 
systems  also  have  improved  over  time, 
because  the  SROs  have  shown  a 
willingness  to  learn  from  experience. 
However,  it  should  be  noted  that 
financial  surveillance  at  the  SRO  level, 
including  any  review  work  done  at  an 
FCM  during  an  in-field  examination,  is 
not  a  substitute  for  an  effective  risk 
management  and  control  system 
operated  by  the  FCM  itself.  The 
Commission  believes  that  the  audit  and 
financial  surveillance  programs 
operated  by  the  SROs  have  been 
effective  in  encouraging  the 
development  of  equally  good  risk 
management  and  control  systems  at 
FCMs.  In  this  connection,  as  explained 
below,  the  SROs  ensure  that  FCMs  have 
appropriate  risk  management  and 
control  systems  in  place  and  make 
recommendations  when  their  in-field 
audits  reveal  inadequate  systems. 

Capital  and  Segregation  Requirements 
for  FCMs 

The  Commission's  capital  and 
segregation  requirements  are  part  of  the 
protections  built  into  the  system  against 
the  risk  of  short  options  positions.  All 
FCMs  must  meet  the  Commission's  net 
capital  and  segregation  requirements,  as 
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well  as  SRO  requirements.  An  FCM 
which  is  a  clearing  member  also  must 
have  capital  requirements  which  are 
higher  than  those  set  by  the 
Commission.  Commission  regulations 
require  firms  to  keep  current  books  and 
records,  prepare  a  daily  segregation 
calculation  and  a  formal,  monthly 
capital  calculation,  among  other  things. 
FCMs  must  be  in  compliance  with  the 
net  capital  and  segregation  rules  at  all 
times.  Material  inadequacies  in  internal 
control  must  be  reported.  The  demands 
of  these  recordkeeping  and  reporting 
requirements  serve  as  an  element  of  the 
overall  system  of  internal  controls.  The 
daily  segregation  calculation,  especially, 
will  reveal  problems  in  customers' 
accounts  very  quickly,  when  and  if  they 
occur. 

The  basic  capital  requirement  is  set  at 
four  percent  of  an  FCM's  liabilities  to  its 
customers.  The  segregation  rule  requires 
an  FCM  to  have  sufficient  funds  in 
segregation  to  meet  its  liabilities  to  its 
customers.  The  underlying  concept  of 
segregation  is  that  by  separating,  i.e., 
segregating,  the  funds  of  customers  from 
the  proprietary  funds  of  the  FCM,  there 
will  be  sufficient  funds  available  to  pay 
off  the  FCM's  liabilities  to  its  customers 
in  the  event  of  the  FCM's  failure  due  to 
proprietary  losses.  As  already  stated,  in 
order  to  demonstrate  to  itself  and 
regulators  that  it  is  in  compliance  with 
the  segregation  requirements,  an  FCM  is 
required  to  prepare  a  daily  computation 
of  the  status  of  the  segregated  accounts, 
which  shows  that  there  are  sufficient 
funds  in  segregation.  One  of  the 
elements  of  the  computation  is  to 
ascertain  the  status  of  deficits  in  the 
accounts  of  customers.  Any  deficit 
which  is  not  covered  by  appropriate 
collateral  must  be  made  up  by  the  firm 
with  funds  of  its  own.  Deficits 
outstanding  for  more  than  one  day  have 
a  direct  and  immediate  impact  upon 
firm  capital  and  may  cause  a  firm  to  be 
undercapitalized.  An  FCM  must  report 
to  the  Commission  in  the  event  its 
capital  falls  below  the  early  warning 
level,  which  is  150  percent  of  required 
capital.  Although  the  capital  rule 
provides  some  discretion  to  the 
Commission  in  allowing  an  FCM  to 
come  back  into  capital  compliance,  with 
respect  to  undersegregation,  there  is  no 
grace  period.'^  Therefore,  it  is  prudent 


"The  Commission  has  proposed  to  amend 
Regulation  1.12.  its  early  warning  notification  rule, 
to  add  a  requirement  that  an  FCM  promptly  report 
10  the  Commission  and  the  FCM's  DSRO  whenever 
it  knows  or  should  have  known  that  it  does  not 
have  sufficient  funds  in  segregated  accounts  to  meet 
its  obligations  to  customers  who  are  trading  on  U.S. 
markets  or  set  aside  in  special  accounts  to  meet  its 
obligations  to  customers  who  are  trading  on  non- 
U.S.  markets.  63  FR  2188  (January  14.  1998). 


for  an  FCM  to  carry  excess  net  capital 
and  funds  in  segregation  in  amounts 
commensurate  with  the  type  of  business 
it  handles. 

SRO  Programs  of  In-Field  Audits  of 
FCMs 

The  Commission  believes  that  the  in- 
field audit  program  conducted  by  the 
SROs  over  their  member-FCMs  has 
resulted  in  a  high  level  of  compliance 
with  the  Commission's  and  the  SROs' 
financial  rules.  Commission  rules 
require  SROs  to  have  these  programs  in 
place.  To  this  end,  each  FCM's  DSRO 
conducts  an  annual  audit  of  each  FCM 
assigned  to  it  under  the  Joint  Audit 
Plan.  Under  the  plan,  a  full-scope  audit 
is  conducted  every  other  year,  and  a 
limited-scope  records  review  is 
conducted  in  the  alternate  year.  The 
audits  are  conducted  according  to  the 
Joint  Audit  Program,  which  is  designed 
and  regularly  updated  for  new 
developments  by  the  JAC.  The 
Commission  reviews  the  Joint  Audit 
Program  each  time  it  is  updated. 

The  full-scope  audit,  conducted  using 
the  Joint  Audit  Program,  includes  a 
review  of  the  systems  and  controls  that 
the  FCM  has  in  place.  In  this 
connection,  members  of  JAC  complete  a 
Financial  and  Risk  Management  Internal 
Controls  questionnaire  for  each  FCM 
audit.  The  questionnaire  covers  the 
firm's  procedures  for:  opening  new 
accounts,  monitoring  non-customer 
trading,  assessing  the  impact  of 
potential  market  movements  on 
customer  and  non-customer  trading,  and 
ensuring  that  the  segregation  of  duties  is 
appropriate.  Furthermore,  during  the 
course  of  the  audit,  a  review  is  made  of 
account  documentation,  margin 
procedures,  undermargined  account  net 
capital  charges,  debit/deficit  accounts 
and  sales  practices.  Such  reviews 
provide  information  to  assess  the  firm's 
overall  internal  control  and  risk 
management  procedures. 

The  JAC  has  initiated  a  project  to 
revise  its  in-field  audit  approach  to  be 
more  explicitly  risk-based.  That  is,  in 
planning  and  performing  in-field  audits, 
the  DSRO  will  place  a  greater  emphasis 
upon  review  and  identification  of 
potentially  high  risk  areas  at  an  FCM  at 
the  outset  of  an  audit.  The  results  of  this 
early  audit  survey  and  planning  work 
will  translate  into  a  more  focused 
targeting  by  the  DSRO  of  the  total 
available  audit  resources  upon  the  areas 
of  highest  risk  at  an  FCM. 

III.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA")  5  U.S.C.  601  et  seq.,  requires 


that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  that  FCMs  are 
not  "small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act.''  Therefore, 
the  Chairperson,  on  behalf  of  the 
Commission,  hereby  certifies,  pursuant 
to  5  U.S.C.  805(b),  that  the  action  taken 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995  '"*  imposes  certain  requirements  on 
federal  agencies  (including  the 
Commissioa)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the 
Paperwork  Reduction  Act.  While  this 
proposed  rule  has  no  burden,  the  group 
of  rules  (3038-0024)  of  which  this  is  a 
part  has  the  following  burden: 

Average  burden  hours  per  response: 

128. 
Number  of  Respondents:  3143. 
Frequency  of  response:  On  occasion. 

Copies  of  the  OMB-approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 
Room  10202,  NEOB  Washington,  DC 
20503,  (202)  395-7340. 

List  of  Subjects  inl7  CFR  Part  1 

Brokers,  Commodity  futures. 
Consumer  protection,  Reporting  and 
recordkeeping  requirements.  Net  capital 
requirements. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  4f,  4g  and  8a  (5) 
thereof,  7  U.S.C.  6d,  6g  and  12a(5),  the 
Commission  hereby  proposes  to  amend 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  2a,  4,  4a,  6.  6a, 
6b,  6c,  6d,  6a.  6f,  6g,  6h,  6i,  6j,  6k,  6l,  6m, 
6n,  6o,  6p,  7,  7a,  7b,  8,  9, 12, 12a,  12c,  13a, 
13a-l,  16, 18a,  19,  21,  23,  and  24. 

§1.17    [Am«n<tod] 

2.  Section  1.17(c)(5)(iii)  is  removed 
and  reserved. 


"47  FR  18619-18620. 

'<Pub.  L.  104-13  (May  13,  1995). 
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Issued  in  Washington,  DC  on  March  9, 
1998,  by  the  Conunission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  98-6580  Filed  3-13-98;  8:45  am) 

BIUJNG  CODE  63S1-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 04062-07] 
RIN  1545-AV88 

Consolidated  Retums-^LImitations  on 
the  Use  of  Certain  Credits  and  Related 
Tax  Attributes 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  relate  to  the  use  of 
certain  tax  credits  and  losses  of  a 
consolidated  group  and  its  members. 
The  text  of  those  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  and  outlines 
of  topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  7, 1998,  at  10 
a.m.,  must  be  received  by  April  13, 
1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  [REG-104062-97], 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  [REG-104005-98], 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
Home  Page  or  by  submitting  comments 
directly  to  the  IRS  Internet  site  at:  http:/ 

/www. irs.ustreas.gov/prod/tax regs/ 

comments.html.  The  public  hearing  has 
been  scheduled  for  May  7, 1998,  at  10 
a.m.,  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations,  in 
general,  Roy  A.  Hirschhom  (202)  622- 
7770;  concerning  submissions  and  the 


hearing,  Mike  Slaughter  (202)  622-7190 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  1502.  The  temporary 
regulations  provide  rules  that  relate  to 
the  use  of  certain  tax  credits  and  related 
tax  attributes  of  a  consolidated  group 
and  its  members.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

It  is  hereby  certified  that  these 
regulations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that 
these  regulations  principally  affect 
corporations  filing  consolidated  federal 
income  tax  returns  that  have  carryover 
or  carryback  of  credits  from  separate 
return  limitation  years.  Available  data 
indicates  that  many  consolidated  return 
filers  are  large  companies  (not  small 
businesses).  In  addition,  the  data 
indicates  that  an  insubstantial  number 
of  consolidated  return  filers  that  are 
smaller  companies  have  credit 
carryovers  or  carrybacks,  and  thus  even 
fewer  of  these  filers  have  credit 
carryovers  or  carrybacks  that  are  subject 
to  the  separate  return  limitation  year 
rules.  Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  made  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  May  7, 1998,  at  10  a.m.,  in  room 
2615.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  bevond  the 


Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
wn-itten  comments  and  an  outline  of  the 
topics  (signed  original  and  eight  (8) 
copies)  to  be  discussed  by  April  13. 
1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Roy  A.  Hirschhom  of  the 
Office  of  Assistant  Chief  Counsel 
(Corporate).  Other  personnel  from  the 
IRS  and  Treasury  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Fart  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
26  CFR  part  1  is  amended  by  adding 
entries  in  numerical  order  to  read  in 
part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.1502-3  also  issued  under  26 
U.S.C.  1502. 

Section  1.1502-4  also  issued  under  26 
U.S.C.  1502. 

Section  1.1502-9  also  issued  under  26 
U.S.C.  1502.  *    •    * 

Section  1.1502-55  also  issued  under 
26  U.S.C.  1502.  *    *    * 

Par.  2.  Section  1.1502-3,  as  proposed 
to  be  amended  at  63  FR  1804,  January 
12,  1998,  is  amended  by  revising 
paragraphs  (c)(3)  and  (d)(2)  and  adding 
paragraph  (c)(4)  to  read  as  follows: 

§1.1502-3    Consolidated  Investment 
credit. 

***** 

(c)*  *  • 

(3)  and  (4)  [The  text  of  proposed 
paragraphs  (c)  (3)  and  (4)  of  this  section 
is  the  same  as  the  text  of  §  1.1502-3T{c) 
(3)  and  (4)  published  elsewhere  in  this 
issue  of  the  Federal  Register.] 

(d)—  * 

(2)  [The  text  of  proposed  paragraph 
(d)(2)  of  this  section  is  the  same  as  the 
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text  of  §  1.1502-3T(d)(2)  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  I 

***** 

Par.  3.  Section  1.1502—4,  as  proposed 
to  be  amended  at  63  FR  1804,  January 
12,  1998,  is  amended  by  revising 
paragraphs  (f)(3)  and  (g)(3)  to  read  as 
follows: 

§1.1 502-4    Consolidated  foreign  tax  credit 

***** 

(f)  *  *  * 

(3)  [The  text  of  proposed  paragraph 
(f)(3)  of  this  section  is  the  same  as  the 
text  of  §  1.1502-4T(f)(3)  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  I 

(g)*   *   * 

(3)  [The  text  of  proposed  paragraph 
(g)(3)  of  this  section  is  the  same  as  the 
text  of  §  1.1502-4T  and  (g)(3)  published 


elsewhere  in  this  issue  of  the  Federal 
Register.  1 

***** 

Par.  4.  Section  1.1502-9,  as  proposed 
to  be  amended  at  63  FR  1804,  January 
12,  1998,  is  amended  by  revising 
paragraph  (b)(l)(v)  to  read  as  follows: 

§1.1502-9    Application  of  overall  foreign 
losses  recapture  rules  to  corporatiorts  filing 
consolidated  returns. 

***** 

(b)*  *  * 

(D*  *  * 

(v)  [The  text  of  proposed  paragraph 
(b)(l)(v)  of  this  section  is  the  same  as 
the  text  of  §  1.1502-9T(b)(l)(v) 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 
*        *        *        *        *  - 

Par.  5.  Section  1.1502-55,  as  proposed 
to  be  added  at  57  FR  62257,  December 


30, 1992,  and  amended  at  63  FR  1804, 
January  12,  1998,  is  further  amended  by 
revising  paragraph  (h)(4)(iii)(C)  to  read 
as  follows: 

§1.1 502-65    Contputation  of  alternative 
minimum  tax  of  consolidated  groups. 

***** 

(h)*   *  * 
i^->  *   «  * 

(iii)*  *  * 

(C)  [The  text  of  proposed  paragraph 
(h)(4)(iii)(C)  of  this  section  is  the  same 
as  the  text  of  §  1.1502-55T(h)(4)(iii)(C) 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 
***** 

Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-6562  Filed  3-13-98;  8:46  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  df  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  information  Coliection 
Activities:  Proposed  Coilection; 
Comment  Request— Annual  Report  of 
State  Revenue  Matching 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  (FNS)  is 
publishing  for  public  comment  a 
summary  of  a  proposed  information 
collection.  The  proposed  collection  is 
an  extension  of  a  collection  currently 
approved  for  the  National  School  Lunch 
Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  15, 1998. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Alan  Rich,  Data  Base 
Monitoring  Branch,  Program 
Information  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  re^ond,  including 
the  use  of  appropriate,  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  ORice  of 


Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Rich,  (703)  305-2113. 
SUPPLEMENTARY  INFORMATION: 

Title:  Annual  Report  of  State  Revenue 
Matching. 

OMB  Number:  0584-0075. 

Expiration  Date:  June  30,  1998. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  National  School  Lunch 
Program  is  mandated  by  the  National 
School  Lunch  Act,  42  U.S.C.  1751,  et 
seq.,  and  the  Child  Nutrition  Act  of 
1966,  42  U.S.C.  1771,  et  seq.  Program 
implementing  regulations  are  contained 
in  7  CFR  Part  210.  In  accordance  with 
7  CFR  210.17(g),  State  agencies  must 
submit  an  annual  report  of  state  revenue 
matching  in  order  to  receive  Federal 
reimbursement  for  meals  served  to 
eligible  participants. 

Respondents:  State  agencies  that 
administer  the  National  School  Lunch 
Program. 

Number  of  Respondents:  57. 

Estimated  Number  of  Responses  per 
Respondent:  The  number  of  responses  is 
estimated  to  be  one  submission  per 
State  agency  per  school  year. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  80  hours  per 
respondent  per  submission. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,560  hours. 

Dated:  March  9,  1998. 
Yvette  S.  Jackson, 

Administrator,  Food  and  Nutrition  Service. 
IFR  Doc.  98-6596  Filed  3-13-98;  8:45  am) 

BILUNG  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Child  Nutrition  Programs — Income 
Eligibility  Guidelines 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  This  Notice  announces  the 
Department's  annual  adjustments  to  the 
Income  Eligibility  Guidelines  to  be  used 
in  determining  eligibiUty  for  firee  and 
reduced  price  meals  or  free  milk  for  the 
period  from  July  1,  1998  through  June 


30,  1999.  These  guidelines  are  used  by 
schools,  institutions,  and  centers 
participating  in  the  National  School 
Lunch  Program,  School  Breakfast 
Program,  Special  Milk  Program  for 
Children,  Child  and  Adult  Care  Food 
Program  and  Commodity  School 
Program.  The  annual  adjustments  are 
required  by  section  9  of  the  National 
School  Lunch  Act.  The  guidelines  are 
intended  to  direct  benefits  to4hose 
children  most  in  need  and  are  revised 
annually  to  account  for  changes  in  the 
Consumer  Price  Index. 
EFFECTIVE  DATE:  July  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  FNS,  USDA, 
Alexandria,  Virginia  22302,  or  by  phone 
at (703)  305-2620. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
no  new  recordkeeping  or  reporting 
requirements  have  been  included  that 
are  subject  to  approval  from  the  Office 
of  Management  and  Budget. 

This  action  is  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.553,  No.  10.555,  No. 
10.556  and  No.  10.558  and  are  subject 
to  the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V,  and  the  final  rule 
related  notice  published  at  48  FR  29114, 
June  24, 1983.) 

Background 

Pursuant  to  sections  9(b)(1)  and 
17(c)(4)  of  the  National  School  Lunch 
Act  (42  U.S.C.  1758(b)(1)  and  42  U.S.C. 
1766(c)(4)).  and  sections  3(a)(6)  and 
4(e)(1)(A)  of  the  Child  Nutrition  Act  of 
1966  (42  U.S.C.  1772(a)(6)  and 
1773(e)(1)(A)),  the  Department  annually 
issues  the  Income  Eligibility  Guidelines 
for  free  and  reduced  price  meals  in  the 
National  School  Lunch  Program  (7  CFR 
Part  210),  School  Breakfast  Program  (7 
CFR  Part  220),  Child  and  Adult  Care 
Food  Program  (7  CFR  Part  226),  and 
Commodity  School  Program  (7  CFR  Part 
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210),  and  the  guidelines  for  free  milk  in 
the  Special  Milk  Program  for  Children 
(7  CFR  Part  215).  These  eligibility 
guidelines  are  based  on  the  Federal 
income  poverty  guidelines  and  are 
stated  by  household  size. 

The  Etepartment  requires  schools  and 
institutions  which  charge  for  meals 
separately  from  other  fees  to  serve  free 
meals  to  all  children  from  any 
household  with  income  at  or  below  130 
percent  of  the  poverty  guidelines.  The 
Department  also  requires  such  schools 
and  institutions  to  serve  reduced  price 
meals  to  all  children  from  any 
household  with  income  higher  than  130 
percent  of  the  poverty  guidelines,  but  at 
or  below  185  percent  of  the  poverty 
guidelines.  Schools  and  institutions 
participating  in  the  Special  Milk 
Program  for  Children  may,  at  local 
option,  serve  free  milk  to  all  children 
from  any  household  with  income  at  or 
below  150  percent  of  the  poverty 
guidelines. 

Definition  of  Income 

"Income,"  as  the  term  is  used  in  this 
Notice,  means  income  before  any 
deductions  such  as  income  taxes,  Social 


Security  taxes,  insurance  premiums, 
charitable  contributions  and  bonds.  It 
concludes  the  following:  (1)  monetary 
compensations  for  services,  including 
wages,  salary,  commissions  or  fees;  (2) 
net  income  from  nonfarm  self- 
employment;  (3)  net  income  from  farm 
self-employment;  (4)  Social  Security;  (5) 
dividends  or  interest  on  savings  or 
bonds  or  income  from  estates  or  trusts; 
(6)  net  rental  income;  (7)  pubHc 
assistance  or  welfare  payments  (8) 
unemployment  compensation;  (9) 
government  civilian  employee  or 
military  retirement,  or  pensions  or 
veterans  payments;  (10)  private 
pensions  or  annuities;  (11)  alimony  or 
child  support  payments;  (12)  regular 
contributions  from  persons  not  living  in 
the  household;  (13)  net  royalties;  and 
(14)  other  cash  income.  Other  cash 
income  would  include  cash  amounts 
received  or  withdrawn  from  any  source 
including  savings,  investments,  trust 
accounts  and  other  resources  which 
would  be  available  to  pay  the  price  of 
a  child's  meal. 

"Income,"  as  the  term  is  used  in  this 
Notice,  does  not  include  any  income  or 


benefits  received  under  any  Federal 
programs  which  are  excluded  from 
consideration  as  income  by  any 
legislature  prohibition.  Furthermore,  the 
vafue  of  meals  or  milk  to  children  shall 
not  be  considered  as  income  to  their 
households  for  other  benefit  programs 
in  accordance  with  the  prohibitions  in 
section  12(e)  of  the  National  School 
Lunch  Act  and  section  11(b)  of  the 
Child  Nutrition  Act  of  1966  (42  U.S.C. 
1760(e)  and  1780(b)). 

The  Income  Eligibility  Guidelines 

The  following  are  the  Income 
Eligibility  Guidelines  to  be  effective 
from  July  1,  1998  through  Jime  30,  1999. 
The  Department's  guidelines  for  free 
meals  and  milk  and  reduced  price  meals 
were  obtained  by  multiplying  the  1998 
Federal  income  poverty  guidelines  by 
1.50  and  1.85,  respectively,  and  by 
rounding  the  result  upward  to  the  next 
whole  dollar.  Weekly  and  monthly 
guidelines  were  computed  by  dividing 
annual  income  by  52  and  12, 
respectively,  and  by  rounding  upward 
to  the  next  whole  dollar. 
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Authority:  (42  U.S.C.  1758(bJ(l)). 
Dated:  March  9, 1998. 
Yvette  S.  Jackson, 

Administrator. 
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DEPARTMENT  OF  COMMERCE 
[Docket  No.  980223045--B045-01] 

Privacy  Act;  Altered  System  of 
Records 

agency:  E)epartment  of  Commerce. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)  (4)  and 
(11)),  the  Department  of  Commerce  is 
issuing  notice  of  our  intent  to  amend  the 
system  of  records  entitled  Commerce 
Department  System  1,  "Attendance, 
Leave,  and  Payroll  Records  of 
Employees  and  Certain  Other  Persons", 
to  include  a  new  routine  use,  a 
disclosure  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (PRWORA,  Pub.  L. 
104-193);  to  update  the  list  of 
Commerce  Department  bureaus;  to 
update  the  location  and  system  manager 
of  our  system  of  records;  and  to  update 
the  notification  procedures.  We  invite 
public  comment  on  the  proposed 
routine  use  in  this  publication. 


DATES:  Effective  Date:  The  amendments 
will  become  effective  as  proposed 
without  further  notice  on  April  15, 
1998,  unless  comments  dictate 
otherwise. 

Comment  Date:  To  be  considered, 
written  c»mments  must  be  submitted  on 
or  before  April  15, 1998. 
ADDRESSES:  Comments  may  be  mailed  to 
Diane  M.  Atchinson,  U.S.  Department  of 
Commerce,  Room  5001, 14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC,  20230.  All  comments  received  will 
be  available  for  public  inspection  at  U.S. 
Department  of  Commerce,  Central 
Reference  Room  Inspection  Facility, 
Room  6204, 14th  &  Constitution 
Avenue,  NW.,  Washington,  DC,  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Atchinson,  U.S.  Department  of 
Commerce,  Room  5001, 14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC,  20230.  202-482-4425. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Pub.  L.  104-193,  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996,  the 
Department  of  Commerce  will  disclose 
data  from  Commerce  Department 
System  1;  Attendance,  Leave,  and 
Payroll  Records  of  Employees  and 
Certain  Other  Persons  system  of  records 
to  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  for  use  in 
the  National  Database  of  New  Hires,  part 
of  the  Federal  Parent  Locator  Service 


(FPLS)  and  Federal  Tax  Offset  System, 
HHS/OCSE  No.  09-90-0074.  A 
description  of  the  Federal  Parent 
Locator  Service  may  be  found  at  62  FR 
51663  (October  2. 1997). 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support.  On  October  1, 1997, 
the  FPLS  was  expanded  to  include  the 
National  Directory  of  New  Hires,  a 
database  containing  employment 
information  on  employees  recently 
hired,  quarterly  wage  data  on  private 
and  public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  On  October  1, 
1998,  the  FPLS  will  be  expanded  further 
to  include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  will  contain 
abstracts  on  all  participants  involved  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  matched  on  an  ongoing 
basis  against  the  files  in  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anjrwhere  in  the  country. 
If  Uie  FPLS  identifies  a  person  as  being 
a  participant  in  a  State  child  support 
case,  that  State  will  be  notified.  State 
requests  to  the  FPLS  for  location 
information  will  also  continue  to  be 
processed  after  October  1, 1998. 
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When  individuals  are  hired  by  the 
Department  of  Conunerce,  we  may 
disclose  to  the  FPLS  their  names,  social 
security  numbers,  home  addresses, 
dates  of  birth,  dates  of  hire,  and 
information  identifying  us  as  the 
employer.  We  also  may  disclose  to  the 
FPLS  names,  social  security  nimibers, 
and  quarterly  earnings  of  each 
Department  of  Commerce  employee, 
within  one  month  of  the  end  of  the 
quarterly  reporting  period. 

hiformation  submitted  by  the 
Department  of  Commerce  to  the  FPLS 
will  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
nvunber  provided  is  correct.  The  data 
disclosed  by  the  Department  of 
Commerce  to  the  FPLS  will  also  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Secretary  of  the 
Treasury  for  use  in  verifying  claims  for 
the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  retiun. 

We  are  also  making  other  changes 
required  to  update  the  system  of 
records.  The  list  of  Commerce 
Department  bureaus  is  updated  to  add 
the  Office  of  the  Secretaiy,  Bureau  of 
Export  Administration,  Economic  and 
Statistics  Administration,  National 


Institute  of  Standards  and  Technology, 
Technology  Administration  and  Office 
of  Inspector  General;  and  to  remove 
Departmental  Offices  and  United  States 
Travel  and  Tourism  Administration. 
The  location  and  manager  of  o\a  system 
is  updated  to:  Remove  the  Management 
Service  Center  in  Germantown, 
Maryland;  add  the  National  Finance 
Center,  U.S.  Department  of  Agriculture, 
in  New  Orleans,  Louisiana;  and  add  the 
Field  Administrative  Payroll  System, 
Bureau  of  the  Census,  Suitland, 
Maryland. 

Accordingly,  the  Attendance,  Leave, 
and  Payroll  Records  of  Employees  and 
Certain  Other  Persons  system  notice 
originally  pubUshed  at  46  FR  63502, 
December  31, 1981,  is  amended  by  the 
addition  of  the  following  routine  use 
and  updates: 

COMMERCE/DEPT-1 

SYSTEM  NAME: 

Attendance,  Leave,  and  Payroll 
Records  of  Employees  and  Certain  Other 
Persons. 


SYSTEM  location: 

For  employees  of  the  Office  of  the 
Secretary,  Bureau  of  Economic  Analysis, 
Bureau  of  Export  Administration, 
Bureau  of  the  Census,  Economic 


Development  Administration, 
Economics  and  Statistics 
Administration,  International  Trade 
Administration,  Minority  Business 
Development  Agency,  National  Institute 
of  Standards  and  Technology,  National 
Oceanic  and  Atmospheric 
Administration,  National 
Telecommimications  and  Information 
Administration,  National  Technical 
Information  Service,  Office  of  Inspector 
General,  Patent  and  Trademark  Office, 
Technology  Administration:  National 
Finance  Center,  U.S.  Department  of 
Agriculture,  PO  Box  70160,  New 
Orleans,  Louisiana,  70160. 

For  Census  Field  Representative 
employees:  Field  Administrative  Payroll 
System,  Bureau  of  the  Census,  Suitland, 
Maryland,  20746. 


ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEQOmES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  names,  social  security  numbers, 
home  addresses,  dates  of  birth,  dates  of 
hire,  quarterly  earnings,  employer 
information,  and  State  of  hire  of 
employees  may  be  disclosed  to  the 
Office  of  Child  Support  Enforcement, 
Administration  for  Children  and 
FamiUes,  Department  of  Health  and 
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Human  Services,  for  the  purpose  of 
locating  individuals  to  establish 
paternity,  establishing  and  modifying 
orders  of  child  support,  identifying 
sources  of  income,  and  for  other  child 
support  enforcement  actions  as  required 
by  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 
(PRWORA.  Pub.  L.  104-193). 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

National  Finance  Center,  U.S. 
Department  of  Agriculture,  PO  Box 
70160,  New  Orleans,  Louisiana,  70160. 

Field  Administrative  Payroll  System, 
Demographic  and  Decennial  Census 
Staff,  Bureau  of  the  Census,  Suitland, 
Maryland,  20746. 

NOTFICATION  PROCEDURE: 

For  Economics  and  Statistics 
Administration  and  Bureau  of  the 
Census  records  of  employees  employed 
in  the  Washington,  DC,  metropoUtan 
area,  Census  Regional  Offices,  the 
Census  Hagerstown  Telephone  Center 
and  the  Census  Tucson  Telephone 
Center,  information  may  be  obtained 
from:  Bureau  of  the  Census,  Human 
Resources  Division,  ATTN:  Chief,  Pay, 
Processing  and  Systems  Branch,  Room 
3254,  FOB  #3,  Washington,  DC  20233. 
(301) 457-3710. 

For  records  of  Census  employees 
employed  by  the  Jeffersonville  Census 
Data  Preparation  Division,  information 
may  be  obtained  from:  Bureau  of  the 
Census,  Data  Preparation  Division, 
ATTN:  Chief,  Human  Resources  Branch, 
Room  113,  Bldg.  66,  Jeffersonville, 
Indiana,  47132,  (812)  218-3323. 

For  Patent  and  Trademark  Office 
records,  information  may  be  obtained 
from:  Human  Resources  Manager,  U.S. 
Patent  and  Trademark  Office,  Box  3, 
Washington,  DC,  20231,  (703)  305-8221. 

For  records  of  International  Trade 
Administration  employees  employed  in 
the  Washington,  DC,  me'tropoUtan  area, 
information  may  be  obtained  from: 
Human  Resources  Manager,  Personnel 
Management  Division,  Room  4809,  14th 
&  Constitution  Avenue,  NW, 
Washington,  DC,  20230.  (202)  482-3438. 

For  records  of  National  Institute  of 
Standards  and  Technology  employees 
other  than  those  employed  in  Colorado 
and  Hawaii  and  for  Technology 
Administration  and  National  Technical 
Information  Service  records, 
information  may  be  obtained  from: 
Personnel  Officer,  Office  of  Human 
Resources  Management.  Administration 
Building,  Room  A-123,  Gaithersburg, 
Maryland,  20899,  (301)  975-3000. 

For  Office  of  Inspector  General 
records,  information  may  be  obtained 
from:  Human  Resources  Manager, 


Resource  Management  Division,  Room 
7713. 14th  &  Constitution  Avenue,  NW, 
Washington.  DC,  20230,  (202)  482-4948. 

For  records  of  National  Oceanic  and 
Atmospheric  Administration  employees 
in  the  Washington,  DC.  metropolitan 
area,  information  may  be  obtained  from: 
Chief,  Human  Resources  Services 
Division.  National  Oceanic  and 
Atmospheric  Administration,  1315  East- 
West  Highway.  Room  13619,  Silver 
Spring.  Maryland.  20910,  (301)  713- 
0524 

For  records  of  Office  of  the  Secretary, 
Bureau  of  Economic  Analysis,  Bureau  of 
Export  Administration,  Economic 
Development  Administration,  Minority 
Business  Development  Agency,  and 
National  Telecommunications  and 
Information  Administration  employees 
in  the  Washington.  DC.  metropolitan 
area,  information  may  be  obtained  from: 
Human  Resources  Manager.  Office  of 
Personnel  Operations,  Office  of  the 
Secretary,  Room  5005, 14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230, (202)  482-3827. 

For  recowis  of  regional  employees  of 
the  National  Oceanic  and  Atmospheric 
Administration,  National  Institute  of 
Standards  and  Technology,  Bureau  of 
Export  Administration,  Economic 
Development  Administration,  Minority 
Business  Development  Agency, 
International  Trade  Administration, 
National  Telecommunications  and 
Information  Administration, 
information  may  be  obtained  from  the 
Human  Resources  Manager  servicing  the 
region  or  State  in  which  they  are 
employed,  as  follows: 

a.  Central  Region.  For  National 
Oceanic  and  Atmospheric 
Administration  employees  in  the  States 
of  Alabama,  Arkansas,  Florida,  Georgia, 
Illinois,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Michigan,  Minnesota, 
Mississippi,  Missouri.  Ohio.  Tennessee, 
and  Wisconsin;  for  National  Marine 
Fisheries  Service  employees  in  the 
States  of  North  Carolina.  South  Carolina 
and  Texas;  and  for  National  Weather 
Service  employees  in  the  States  of 
Colorado.  Kansas.  Nebraska,  North 
Dakota,  South  Dakota,  and  Wyoming; 
for  employees  in  the  Bureau  of  Export 
Administration,  Economic  Development 
Administration,  Minority  Business 
Development  Agency,  and  International 
Trade  Administration  in  the  States  of 
Alabama.  Arkansas,  Florida,  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi.  Missouri. 
Nebraska.  New  York.  Ohio.  Oklahoma, 
Pennsylvania,  South  Carolina,  South 
Dakota,  Tennessee,  Texas,  and 
Wisconsin:  Human  Resources  Manager, 
Central  Administrative  Support  Center 


(CASC),  Federal  Building,  Room  1736. 
601  East  12th  Street.  Kansas  City, 
Missouri,  64106,  (816)  426-2056. 

b.  Eastern  Region.  For  the  National 
Oceanic  and  Atmospheric 
Administration  employees  in  the  States 
of:  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey.  New  York. 
North  Carolina.  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Vermont, 
Virginia,  West  Virginia,  Puerto  Rico, 
and  the  Virgin  Islands;  for  employees  in 
the  Bureau  of  Export  Administration, 
Economic  Development  Administration, 
Minority  Business  Development 
Agency,  and  International  Trade 
Administration  in  the  States  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee, 
Vermont,  Virginia,  Puerto  Rico,  and  the 
Virgin  Islands:  Human  Resources 
Manager,  Eastern  Administrative 
Support  Center  (EASC),  National 
Oceanic  and  Atmospheric 
Administration  EC,  200  World  Trade 
Center,  Norfolk,  Virginia,  23510,  757) 
441-6517. 

c.  Mountain  Region.  For  National 
Oceanic  and  Atmospheric 
Administration  employees  in  the  States 
of:  Alaska,  Colorado,  Florida,  Hawaii, 
Idaho,  and  Oklahoma,  at  the  South  Pole 
and  in  American  Samoa;  and  for  the 
National  Weather  Service  employees  in 
the  States  of  Alabama.  Arkansas. 
Florida,  Georgia,  Louisiana,  Mississippi, 
New  Mexico,  Oklahoma,  Tennessee, 
Texas  and  in  Puerto  Rico;  for  employees 
in  the  Bureau  of  Export  Administration, 
Economic  Development  Administration, 
Minority  Business  Development 
Agency,  National  Institute  of  Standards 
and  Technology,  and  the  National 
Telecommunications  and  Information 
Administration  in  the  states  of 
Arkansas,  Colorado,  Hawaii,  Iowa, 
Louisiana,  Missouri.  Montana.  South 
Dakota,  Texas,  Utah  and  Wisconsin: 
Human  Resources  Office,  Mountain 
Administrative  Support  Center  (MASC), 
MC22A,  325  Broadway,  Boulder, 
Colorado,  80303,  (303)  497-3578. 

d.  Western  Region.  For  National 
Oceanic  and  Atmospheric 
Administration  employees  in  the  States 
of  Arizona,  California,  Montana, 
Nevada,  Oregon,  Utah,  Washington,  and 
the  Trust  Territories;  for  employees  in 
the  Bureau  of  Export  Administration, 
Economic  Development  AdministratJon, 
Minority  Business  Development 
Agency,  and  International  Trade 
Administration  in  the  States  of  Arizona, 
California,  Nevada,  Oregon.  Utah. 
Washington,  and  the  Trust  Territories: 
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Human  Resources  Manager,  Western 
Administrative  Support  Center  (WASC), 
National  Oceanic  and  Atmospheric 
Administration  WC2,  7600  Sand  Point 
Way,  NE.  Bin  C15700,  Seattle. 
Washington,  98115,  206)  526-6057. 

For  all  other  records,  information  may 
be  obtained  from:  Director  for  Human 
Resources  Management,  U.S. 
Department  of  Commerce,  Room  5001, 
14th  &  Constitution  Avenue,  NW., 
Washington,  DC.  20230,  (202)  482-4807. 
***** 

Dated:  February  27. 1998. 
Brenda  Dolan, 
Privacy  Act  Officer. 
[FR  Doc.  98-6590  Filed  3-13-98;  8:45  ami 

BILUNG  CODC  3S10-FA 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Transportation  and  Related  Equipn>ent 
Technical  Advisory  Committee;  Notice 
of  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  April  2,  1998, 
9:00  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  1617M-2. 14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  N.W.,  Washington,  D.C.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  appUcable  to  transportation 
and  related  equipment  or  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12958,  dealing  with  the  U.S. 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  16, 
1996,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  tb 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 


Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  further  information,  call  (202) 
482-2583. 

Dated:  March  11, 1998. 
Lee  Ann  Carpenter, 

Director.  Technical  Advisory  Committee  Unit. 
[FR  Doc.  98-6697  Filed  3-13-98;  8:45  am] 

BILUNG  CODE  3S10-OT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-822,  A-1 22-823] 

Certain  Corrosiorr-Resistant  Cart)on 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Cartx>n  Steel  Plate  From 
Canada:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 

SUMMARY:  On  September  9, 1997,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  reviews  of 
the  antidumping  duty  orders  on  certain 
corrosion-resistant  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  from  Canada.  These 
reviews  cover  five  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  during  the  period 
August  1,  1995,  through  July  31,  1996. 
We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  As  a  result  of  these 
comments,  we  have  changed  the  results 
from  those  presented  in  the  preliminary 
results  of  review. 

EFFECTIVE  DATE:  March  16,  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Lyn 

Baranowski  (Dofasco,  Inc.  and  Sorevco 
Inc.  ("Dofasco"));  Carrie  Blozy 
(Continuous  Colour  Coat  ("CCC"));  Rick 
Johnson  (Algoma  Inc.  ("Algoma")); 
Doreen  Chen,  Gerdau  MRM  Steel 
("MRM"));  N.  Gerard  Zapiain  (Stelco, 
Inc.  ("Stelco"));  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W.,  Washington 
DC  20230;  telephone:  (202)  482-3793. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unl»ss  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 


made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  set  forth  at  19  CFR  part 
353  (April  1997). 

Background 

On  September  9. 1997,  the 
Department  published  in  the  Federal 
Register  (62  FR  47429)  the  preUminary 
results  of  its  administrative  reviews  of 
the  antidumping  duty  orders  on  certain 
corrosion-resistant  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  from  Canada 
{"Preliminary  Results").  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  written  comments  from 
Algoma,  CCC,  Dofasco,  MRM,  Stelco, 
and  from  the  petitioners  (Bethlehem 
Steel  Corporation,  U.S.  Steel  Group  (a 
unit  of  USX  Corporation),  Inland  Steel 
Industries,  Inc.,  Gulf  States  Steel  Inc.  of 
Alabama,  Sharon  Steel  Corporation, 
Geneva  Steel,  and  Lukens  Steel 
Company).  We  have  now  completed 
these  administrative  reviews  in 
accordance  with  section  751(a)  of  the 
Act. 

On  October  10,  1996,  petitioners 
requested  that  the  Department 
determine  whether  antidumping  duUes 
had  been  absorbed  by  Algoma,  CCC, 
Dofasco,  MRM,  and  Stelco  during  the 
period  of  review  (POR),  pursuant  to 
section  751(a)(4)  of  the  Act.  Section 
751(a)(4)  provides  that  the  Department, 
if  requested,  will  determine  during  an 
administrative  review  initiated  two 
years  or  four  years  after  publication  of 
the  order  whether  antidumping  duties 
have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the  order 
if  the  subject  merchandise  is  sold  in  the 
United  States  through  an  importer  who 
is  affiliated  with  such  foreign  producer 
or  exporter.  Section  751(a)(4)  was  added 
to  the  Act  by  the  URAA.  The 
Department's  interim  regulations  do  not 
address  this  provision  of  the  Act. 
Section  351.213(j)(2)  of  the 
Department's  May  19, 1997  regulations 
provides  that,  for  transition  orders  as 
defined  in  section  751(c)(6)(C)  of  the 
Act,  i.e.,  orders  in  effect  as  of  January  1, 
1995,  the  Department  will  make  a  duty 
absorption  determination  upon  request 
in  administrative  reviews  initiated  in 
1996  and  1998.  See  Antidumping 
Duties;  Countervailing  Duties:  Final 
Rule.  62  FR  27296,  27394  ("'new 
regulations'").  Although  these  new 
regulations  do  not  govern  these 
administrative  reviews,  they  do 
constitute  a  public  statement  of  how  the 
Department  will  proceed  in  construing 
section  751(a)(4)  of  the  Act.  This 
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approach  assures  that  interested  parties 
will  have  the  opportunity  to  request  a 
duty  absorption  determination  prior  to 
sunset  reviews  for  entries  for  which  the 
second  and  fourth  years  following  an 
order  have  already  passed.  Because  the 
orders  on  corrosion-resistant  carbon 
steel  flat  products  and  cut-to-length 
carbon  steel  plate  from  Canada  have 
been  in  effect  since  1993,  these  are 
transition  orders  within  the  meaning  of 
section  751(c)(6)(C)  of  the  Act.  Thus,  as 
there  has  been  a  request  for  an 
absorption  determination  in  these 
reviews  (initiated  in  1996),  we  are 
making  a  duty-absorption 
determination. 

The  statute  provides  for  a 
determination  on  duty  absorption  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  Respondents  are  themselves 
the  importers  of  record  for  either  some 
(Algoma,  Stelco,  and  Dofasco)  or  all 
(CCC  and  MRM)  of  their  respective  sales 
to  the  United  States  (i.e..  the  exporter 
and  the  importer  are  the  same  entity).  In 
addition,  some  of  Dofasco's  U.S.  sales 
are  made  through  a  U.S.  affiliate. 
Therefore,  the  importer  and  the  exporter 
are  "affiUated"  within  the  meaning  of 
751(a)(4)  for  all  Dofasco,  MRM  and  CCC 
transactions,  and  for  some  Algoma  and 
Stelco  transactions.  For  corrosion- 
resistant  subject  merchandise,  with 
respect  to  CCC,  we  have  determined  that 
there  is  a  dumping  margin  on  2.72 
percent  of  its  U.S.  sales  during  the  POR. 
For  corrosion-resistant  subject 
merchandise  with  respect  to  Dofasco, 
we  have  determined  that  there  is  a 
dumping  margin  on  16.05  percent  of  its 
U.S.  sales.  For  corrosion-resistant 
subject  merchandise  with  respect  to 
Stelco,  we  have  determined  that  there  is 
a  dumping  margin  on  16.50  percent  of 
its  U.S.  sales.  In  addition,  for  CCC. 
Dofasco,  and  Stelco  corrosion-resistant 
product,  we  cannot  conclude  from  the 
record  that  the  unaffiliated  purchaser  in 
the  United  States  will  pay  the  ultimately 
assessed  duty.  Under  these 
circumstances,  therefore,  we  find  that 
antidumping  duties  have  been  absorbed 
by  Dofasco  on  16.05  percent  of  its  U.S. 
sales,  by  CCC  on  2.72  percent  of  its  U.S. 
sales  and  by  Stelco  on  16.50  percent  of 
its  U.S.  sales  of  corrosion-resistant 
product.  For  Algoma,  MRM  and  Stelco 
plate,  we  have  determined  that  there  are 
zero  or  de  minimis  dumping  margins  on 
their  U.S.  sales  during  the  POR.  For 
Algoma,  MRM,  and  Stelco  plate, 
because  there  are  no  dumping  margins, 
we  find  that  antidumping  duties  have 
not  been  absorbed. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of 


administrative  reviews  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  established  time 
limit.  On  January  7,  1998,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the  final 
results  in  this  case  to  March  9,  1998.  See 
Extension  of  Time  Limits  for 
Antidumping  Duty  Administrative 
Reviews,  63  FR  808.  The  Department  is 
conducting  these  reviews  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  Reviews 

The  products  covered  by  these 
administrative  reviews  constitute  two 
separate  "classes  or  kinds"  of 
merchandise:  (1)  certain  corrosion- 
resistant  steel  and  (2)  certain  cut-to- 
length  plate. 

The  first  class  or  kind,  certain 
corrosion-resistant  steel,  includes  flat- 
rolled  carbon  steel  products,  of 
rectangular  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aluminum,  or  zinc-, 
aluminum-,  nickel-  or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7210.31.0000, 
7210.39.0000,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.60.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090. 
7210.90.1000.  7210.90.6000. 
7210.90.9000.  7212.21.0000. 
7212.29.0000.  7212.30.1030. 
7212.30.1090.  7212.30.3000. 
7212.30.5000.  7212.40.1000. 
7212.40.5000,  7212.50.0000, 
7212.60.0000,  7215.90.1000, 
7215.90.5000,  7217.12.1000. 
7217.13.1000,  7217.19.1000, 
7217.19.5000,  7217.22.5000, 
7217.23.5000,  7217.29.1000, 
7217.29.5000.  7217.32.5000, 
7217.33.5000,  7217.39.1000,  and 
7217.39.5000.  Included  are  fiat-rolled 
products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling* 
process  [i.e.,  products  which  have  been 
worked  after  rolling) — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  are  flat- 


UMI 


rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("teme  plate"),  or  both  chromium  and 
chromium  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating.  Also  excluded  are 
clad  products  in  straight  lengths  of 
0.1875  inch  or  more  in  composite 
thickness  and  of  a  width  which  exceeds 
150  millimeters  and  measures  at  least 
twice  the  thickness.  Also  excluded  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 
These  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  second  class  or  kind,  certain  cut- 
to-length  plate,  includes  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimetiers  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7208.31.0000,  7208.32.0000, 
7208.33.1000,  7208.33.5000, 
7208.41.0000,  7208.42.0000, 
7208.43.0000.  7208.90.0000, 
7210.70.3000.  7210.90.9000, 
7211.11.0000.  7211.12.0000, 
7211.21.0000,  7211.22.0045, 
7211.90.0000,  7212.40.1000. 
7212.40.5000.  and  7212.50.0000. 
Included  are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  worked  after  rolling) — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  is  grade  X-70  plate.  These 
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HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  POR  is  August  1,  1995,  through 
July  31,  1996. 

Fair  Value  Comparisons 

To  detennine  whether  sales  of  subject 
merchandise  from  Canada  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  Export  Price  (EP)  to 
the  Normal  Value  (NV),  as  described  in 
the  "Export  Price"  and  "Normal  Value" 
sections  of  the  preliminary  results  of 
review  notice  (see  Preliminary  Results  at 
47431).  On  January  8,  1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEX.  United  States,  1998 
WL  3626  (Fed  Cir.).  In  that  case,  based 
on  the  pre-URAA  version  of  the  Act,  the 
Court  discussed  the  appropriateness  of 
using  constructed  value  (CV)  as  the 
basis  for  foreign  market  value  when  the 
Department  finds  home  market  sales  to 
be  outside  the  "ordinary  course  of 
trade."  This  issue  was  not  raised  by  any 
party  in  this  proceeding.  However,  the 
URAA  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade. " 
We  will  match  a  given  U.S.  sale  to 
foreign  market  sales  of  the  next  most 
similar  model  when  all  sales  of  the  most 
comparable  model  are  below  cost.  The 
Department  will  use  CV  as  the  basis  for 
NV  only  when  there  are  no  above-cost 
sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  cdmparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  Review"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  hke 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  listed 
in  Sections  B  and  C  of  our  antidumping 
questionnaire.  We  have  implemented 
the  Court's  decision  in  this  case,  to  the 


extent  that  the  data  on  the  record 
permitted. 

Analysis  of  Conunents  Received 

Algoma 

Comment  1:  Petitioners  argue  that 
Algoma  improperly  excluded  what 
Algoma  deemed  to  be  "excessively 
long"  production  runs  from  its 
calculation  of  product  costs.  Petitioners 
cite  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Titanium  Sponge  fmm 
Japan  ["Titanium  Sponge"]  49  FR  38687 
(October  1, 1984)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oil  Country  Tubular  Goods 
from  Austria  ("OCTGfrom  Austria")  60 
FR  33551  (June  28,  1995)  as  cases  in 
which  the  Department  disallowed 
adjustments  to  a  hypothetical 
production  cost  model.  Petitioners 
assert  that  the  Department  should  direct 
Algoma  to  recalculate  its  costs  to 
account  for  these  production  runs. 

Algoma  claims  that,  contrary  to 
petitioners'  implication,  it  did  not 
exclude  any  costs  by  excluding  aberrant 
production  runs  from  its  productivity 
analysis.  Algoma  argues  that  the 
productivity  matrices  are  merely  the 
means  of  allocating  Algoma's  aggregate 
costs.  Therefore,  according  to  Algoma, 
petitioners'  reliance  on  Titanium 
Sponge  and  OCTGfrom  Austria,  two 
cases  in  which  the  Department  was 
concerned  with  the  completeness  of  the 
cost  reporting,  is  misplaced. 

Algoma  also  notes  that  it  reported  and 
discussed  its  exclusion  of  aberrant 
production  runs  on  the  record  of  this 
review  "well  in  advance  of  the 
Department's  verification.  Nevertheless, 
according  to  Algoma,  petitioners  have 
not  offered  any  specific  modifications  of 
Algoma's  guidelines  that  would 
continue  to  identify  and  exclude 
aberrant  production  runs.  Algoma 
further  argues  that  inclusion  of  aberrant 
runs  would  be  inappropriate. 

Finally,  Algoma  argues  that  the 
appropriate  standard  by  which  to  judge 
an  allocation  methodology  is  whether  it 
is  reasonable  and  representative  under 
the  circumstances  and  does  not  lead  to 
a  distortion  of  costs.  By  this  standard, 
Algoma  believes  that,  by  basing  its 
allocation  on  actual  and  verified 
production  run  times,  it  has  met  these 
criteria. 

Department's  Position:  We  agree  with 
respondent.  First,  as  Algoma  has  argued, 
the  Department  is  not  determining 
whether  an  adjustment  to  actual  costs  is 
appropriate,  which  was  the  question 
faced  by  the  Department  in  Titanium 
Sponge  and  OCTGfrom  Austria.  For 
example,  in  OCTGfrom  Austria,  the 
Department  did  not  allow  two  variances 


which  were  adjustments  to  actual  costs, 
because  (as  petitioners  have  noted)  they 
reflected  "an  improper  hypothetical 
normalization  of  actual  costs  incurred 
during  the  POI."  See  OCTGfrom 
Austria  at  33552.  In  this  case,  the 
Department  fully  reconciled  actual  costs 
at  verification  (see  Algoma  Cost 
Verification  Report,  September  2, 1997. 
pp.  2-3),  and  Algoma  is  not  seeking  an 
adjustment  to  these  costs  by  excluding 
aberrant  production  runs  from  its 
allocative  system.  Therefore,  petitioners' 
reliance  on  Titanium  Sponge  and  OCTG 
from  Austria  is  misplaced. 

With  respect  to  the  appropriateness  of 
using  an  allocation  methodology  which 
excludes  certain  time  data,  we  agree 
with  respondent  that  in  this  case. 
Algoma's  exclusion  of  excessively  long 
production  runs  yields  more  accurate 
results.  Indeed,  if  we  were  to  accept 
petitioners'  argument  that  all  runs 
should  be  included  in  the  cost 
calculations,  manipulation  of  product- 
specific  cost  reporting  would  in  fact  be 
facilitated.  For  example,  a 
disproportionate  share  of  actual  costs 
could  be  shifted  to  a  product  not  sold 
in  the  United  States  simply  through  the 
application  of  purported  "equipment 
breakdowns"  during  production  runs  of 
that  product.  Clearly,  such  a  result  does 
not  reflect  a  product's  actual  costs.  In 
fact,  in  this  case  we  believe  that  the 
integrity  of  the  allocation  system 
employed  by  Algoma  is  supported  by 
the  fact  that  the  aberrant  production 
runs  have  been  excluded. 

Comment  2:  Petitioners  allege  that, 
contrary  to  section  773A(a)  of  the 
statute,  Algoma  failed  to  report  U.S. 
inland  freight  expenses  in  the  currency 
incurred.  Specifically,  petitioners  assert 
that  Algoma's  U.S.  inland  freight 
expenses  incurred  in  U.S.  dollars  were 
converted  using  Algoma's  "projection" 
of  what  the  average  exchange  rate  was 
going  to  be  for  the  month  in  which  the 
payment  was  made,  instead  of  using  the 
actual  exchange  rate. 

Petitioners  further  point  out  that, 
because  Algoma  reports  currency  gains 
and  losses,  it  must  maintain  records  of 
its  U.S.  inland  freight  expenses  in  the 
currency  incurred.  Petitioners  note  that, 
given  the  number  of  U.S.  sales, 
reporting  would  not  have  imposed  a 
burden  on  respondents.  Petitioners  also 
point  out  that,  because  Algoma  is 
participating  in  its  third  administrative 
review,  it  "clearly"  had  notice  of  the 
reporting  requirement. 

According  to  petitioners,  the 
Department  should  apply  adverse  facts 
available  to  Algoma's  U.S.  inland  freight 
expenses,  because  Algoma  withheld  the 
requested  information  and  thus  did  not 


act  to  the  best  of  its  ability  in  providing 
the  information. 

Algoma  contends  that  it  was  not 
reasonably  possible  to  report  these 
amounts  in  U.S.  dollars  because  that 
information  is  not  maintained 
electronically  in  Algoma's  accounting 
records.  Algoma  does  not  regard  as 
credible  petitioners'  contention  that  the 
recording  of  gains  and  losses  on  foreign 
currency  transactions  indicates  an 
ability  to  report  transaction-specific  data 
to  the  Department.  Specifically,  Algoma 
claims  that  these  gains  and  losses  are 
based  on  account  balances,  not  on 
individual  transactions. 

Furthermore,  Algoma  argues  that 
there  would  have  been  no  advantage  to 
the  company  to  deliberately  withhold 
the  data,  because  the  exchange  rate 
fluctuated  very  little  during  the  FOR. 

Finally,  Algoma  argues  that  its 
reporting  of  these  expenses  in  Canadian 
dollars  was  consistent  with  its  practice 
in  the  normal  course  of  business  and 
with  the  manner  in  which  these 
expenses  have  been  reported  in  past 
reviews. 

Department's  Position:  We  agree  with 
respondent.  First,  we  note  that  Algoma 
has  reported  U.S.  inland  freight 
expenses  in  Canadian  dollars  in  past 
reviews  of  this  case.  Moreover,  the 
Department  reviewed  Algoma's 
reporting  of  these  expenses  at 
verification  in  the  most  recently 
completed  segment  of  this  proceeding. 
See  Memorandum  to  the  File:  Algoma 
Sales  Verification  Report,  August  12, 
1996,  which  has  been  added  to  the 
record  of  this  proceeding,  at  page  6 
("Algoma  stated  that  it  bills  its  U.S. 
customers  in  U.S.  dollars  but  that 
Algoma  maintains  its  records  in 
Canadian  dollars."  See  also  pp.  10-13, 
the  Department's  review  of  ten  U.S. 
sales  traces,  which  revealed  no 
discrepancies  in  Algoma's  reporting). 
The  Department  accepted  Algoma's 
method  of  reporting  these  expenses. 
Furthermore,  Algoma  stated  for  the 
record  of  this  review  that  there  "have 
been  no  changes  to  Algoma's  financial 
accounting  practices  since  the 
Department  conducted  its  verification  of 
Algoma's  COP  questionnaire  responses 
in  the  second  administrative  review" 
(June  3-6,  1996).  See  Algoma's  Section 
D  response  at  page  16.  We  therefore  do 
not  believe  that  Algoma  maintains  these 
records  in  U.S.  dollars. 

Algoma  has  reported  these  expenses 
in  a  manner  consistent  with  their 
record-keeping  in  the  normal  course  of 
business.  Furthermore,  given  the 
relatively  stable  exchange  rate  over  the 
period  in  which  these  sales  occurred 
(the  USD/CD  exchange  rate  ranged  from 
approximately  .72  to  .75  for  the  FOR, 


with  a  beginning  FOR  rate  of 
approximately  .732  and  an  ending  FOR 
rate  of  approximately  .727),  reporting 
these  expenses  in  Canadian  dollars 
would  not  produce  a  significant  effect 
on  the  Department's  dumping 
calculations.  Therefore,  we  have  made 
no  adjustments  to  Algoma's  reported 
U.S.  inland  freight  expenses  for  the  final 
results  of  review. 

Comment  3:  Petitioners  allege  that 
Algoma  may  not  have  reported  certain 
U.S.  sales,  based  on  the  fact  that  Algoma 
reported  commissions  for  some  U.S. 
customers  in  the  last  six  months  of 
1995,  yet  did  not  report  sales  to  these 
customers  in  the  1995  portion  of  the 
POR  (i.e.,  August  through  December). 

Algoma  notes  that  the  Department 
traced  and  reconciled  its  sales  quantities 
and  values  at  verification.  Algoma 
maintains  that  the  apparent  discrepancy 
identified  by  petitioners  is  explained  by 
the  way  Algoma  pays  its  commissions. 
See  Rebuttal  Brief  at  page  15  (business 
proprietary  version). 

Department's  Position:  We  disagree 
with  petitioners.  Petitioners' 
speculation  that  Algoma  may  not  have 
reported  certain  U.S.  sales  is 
contradicted  by  information  that  the 
Department  examined  at  verification,  at 
which  time  we  tied  Algoma's  reported 
U.S.  sales  to  its  sales  register  and  annual 
report.  See  Algoma  Cost  Verification 
Report,  Exhibit  17.  Furthermore,  record 
evidence  supports  Algoma's  explanation 
of  the  way  Algoma  pays  its 
commissions.  As  the  discussion  of  this 
issue  involves  business  proprietary 
information,  see  Exhibit  7  of  Algoma's 
supplemental  questionnaire  response 
(December  20.  1996)  (business 
proprietary  version). 

Based  or  these  facts,  we  determine 
there  is  no  basis  to  suspect  that  Algoma 
did  not  report  certain  U.S.  sales. 

Comment  4:  Petitioners  contend  that 
Algoma  should  have  reported 
commissions  on  a  transaction-specific 
basis,  instead  of  on  a  six-month  average 
basis,  given  that  Algoma  has  reported 
the  "exact  payment  schedule"  for  its 
commission  sales. 

Algoma  asserts  that  transaction- 
specific  reporting  in  this  instance  is 
neither  warranted  nor  possible  because 
of  the  manner  in  which  commissions 
were  actually  calculated  and  paid  in  the 
normal  course  of  business.  Furthermore, 
Algoma  states  that  petitioners' 
alternative  methodology  would  be 
mathematically  incorrect  and  would  not 
refiect  the  actual  amount  of 
commissions  paid  on  the  individual 
sales  in  question.  Finally,  Algoma 
argues  that  its  allocation  of  commissions 
is  in  accordance  with  the  Department's 


policy  to  accept  such  allocations  if  they 
are  not  inaccurate  or  distortive. 

Department's  Position:  We  agree  with 
petitioners  in  part  and  respondents  in 
part.  With  regard  to  reporting  U.S.  direct 
expenses  such  as  commissions,  the 
Department  permits  respondents  to  use 
averages  only  for  expenses  that  cannot 
be  tied  to  a  specific  sale.  See 
Antidumping  Questionnaire  at  page  4. 
When  direct  expenses  cannot 
reasonably  be  tied  on  a  sale-by-sale 
basis,  it  is  the  Department's  clear 
preference  to  apply  an  allocation 
methodology  at  the  most  specific  level 
permitted  by  the  respondent's  records 
kept  in  the  normal  course  of  business. 
See,  e.g..  Certain  Porcelain-on-Steel 
Cookware  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  Comment  6,  62  FR  42496, 
42501  (August  7, 1997),  in  which  the 
Department  accepted  respondents' 
allocation  of  a  direct  expense  (freight). 

Based  on  information  on  the  record 
with  respect  to  how  Algoma  pays 
commissions  (see  Exhibit  7  of  Algoma's 
supplemental  questionnaire  response), 
we  beheve  that  it  was  appropriate  for 
Algoma  to  report  commissions  on  a 
customer-specific  basis  over  a  period  of 
time.  However,  it  is  also  clear  that 
commissions  were  paid  by  Algoma 
based  on  monthly  shipments,  and  not 
semi-annually.  Therefore,  Algoma 
should  have  reported  its  U.S. 
commissions  on  a  monthly  basis  instead 
of  a  semi-annual  basis. 

The  Department  has  therefore 
adjusted  Algoma's  reported 
commissions  as  appropriate  for  the  final 
results  of  review.  See  Algoma's  Final 
Analysis  Memorandum  at  page  2. 

Comment  5:  Petitioners  argue  that 
Algoma's  adjustment  to  normal  value 
for  pre-processing  freight  must  be 
denied,  as  such  charges  should  be 
included  in  the  cost  of  manufacture. 
First,  petitioners  note  that  section  773(a) 
of  the  statutg  requires  that  only  those 
movement  charges  "incident  to  bringing 
the  foreign  like  product  from  the 
original  place  of  shipment  to  the  place 
of  delivery  to  the  purchaser"  shall  be 
deducted  from  normal  value.  According 
to  petitioners,  the  Department  has 
interpreted  "original  place  of  shipment" 
to  mean  the  production  facility.  Because 
the  cost  of  the  outside  processing  has 
been  included  in  the  cost  of 
manufacture,  petitioners  conclude  that 
the  outside  processor's  plant  is  a 
production  facility. 

Second,  petitioners  argue  that,  if  the 
Department  were  to  allow  such  freight 
expenses  to  be  deducted  from  normal 
value,  a  respondent  could  manipulate 
dumping  margins  by,  for  example, 
performing  certain  processing  at  its  own 
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facility  for  U.S.  sales,  while  having  the 
same  processing  performed  by  an 
outside  processor  for  the  comparison 
sales  in  the  home  market. 

Third,  petitioners  claim  that  the 
Department  has  determined  in  other 
cases  that  the  cost  of  shipping 
unfinished  merchandise  to  outside 
processors  should  be  treated  as  a  cost  of 
manufacturing,  and  not  a  movement 
charge,  citing,  inter  alia,  the  less-than- 
fair-value  (LTFV)  investigation  of  this 
proceeding.  Furthermore,  petitioners 
contend  that  respondents  CCC  and 
Stelco  in  this  proceeding  have  been 
reporting  such  charges  as  manufacturing 
costs. 

Accordingly,  petitioners  assert  that 
the  Department  should  deny  these 
normal  value  adjustments,  and  should 
upwardly  adjust  Algoma's  costs  to 
include  these  freight  expenses. 

Petitioners  additionally  contend  that, 
in  the  event  the  Department  does  not 
deny  this  adjustment  in  full,  it  should 
reduce  the  claimed  adjustment  using  the 
average  freight  costs  to  the  outside 
processors  at  one  location  (and  increase 
the  manufacturing  costs  for  the  affected 
control  numbers  by  the  same  amount). 

Algoma  argues  that  the  Department 
addressed  this  precise  issue  in  the  last 
review,  and  that  the  Department's 
position  in  that  review  should  be 
upheld  in  this  review. 

Department's  Position:  We  agree  with 
respondent  that  Algoma's  adjustment  to 
normal  value  for  pre-processing  freight 
is  allowable.  As  stated  in  the  final 
resuhs  of  the  second  review  of  this 
proceeding,  "the  freight  from  Algoma  to 
the  further  processor  is  a  movement 
charge  deductible  pursuant  to  section 
772(a)(6)(B)(ii)  of  the  Act  because  it  is 
not  freight  incurred  in  the  process  of 
manufacturing  subject  merchandise  but 
freight  incurred  in  sending  subject 
merchandise  for  further  processing  at 
the  customer's  request  as  part  of  the  sale 
...  In  order  to  insure  that  a  proper 
comparison  is  made  with  ex-factory 
home  market  products  and  ex-factory 
U.S.  market  products,  all  ex-factory 
freight  expenses  need  to  be  excluded 
from  the  price."  See  Final  Results  of 
Antidumping  Administrative  Reviews 
on  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada 
{"1994/95  Canadian  Steel").  62  FR 
18448.  18453  (April  15,  1997).  As  there 
is  no  record  evidence  of  any  change  in 
the  facts  of  the  case,  and  because  Uiere 
has  been  no  change  in  statute  or 
Department  regulations  since  the 
publication  of  the  final  results  of  the 
second  review,  there  is  no  basis  to 
revisit  our  decision,  with  the  exception 


of  the  additional  argument  raised  by 
petitioners  for  this  review. 

With  respect  to  petitioners'  new 
argument  in  this  review  that  the 
allowance  of  such  freight  deductions 
could  lead  to  margin  manipulation  by 
respondent,  we  note  that  the  rationale 
for  allowing  such  a  deduction  in  the 
first  place  is  to  compare  ex-factory 
prices  for  U.S.  sales  to  ex-factory  prices 
of  home  market  sales,  in  order  to  ensure 
that  there  are  no  distortions  to  actual 
prices.  Moreover,  petitioners  have 
pointed  to  no  evidence  on  the  record 
suggesting  that  Algoma  has  positioned 
its  own  processing  facilities.ln  Canada, 
significantly  closer  to  its  U.S. 
customers.  Finally,  even  if  such 
processing  facilities  owned  by  Algoma 
did  exist,  petitioners  have  not  even 
attempted  to  show  that  the  pattern 
suggested  by  petitioners  exists  with 
respect  to  Algoma:  namely,  that 
respondent  could  manipulate  its 
dumping  margins  by  performing 
processing  at  its  own  facility  for  U.S. 
sales,  while  having  the  same  processing 
performed  by  an  outside  processor  for 
the  comparison  sales  in  the  home 
market.  Therefore,  we  do  not  find  that 
petitioners'  speculation  in  this  regard 
warrants  reversal  of  our  position  on 
Algoma's  freight  expenses. 

Comment  6:  Petitioners  allege  that  the 
Department  made  a  ministerial  error 
involving  a  currency  conversion  with 
regard  to  Algoma's  U.S.  inland  fi^ight 
expenses.  Respondent  agrees  with 
petitioners. 

Department's  Position:  We  agree  and 
have  corrected  this  error.  See  Algoma 's 
Final  Results  Analysis  Memorandum  at 
page  2. 

CCC 

Comment  7:  Petitioners  argue  that 
CCC  improperly  reported  the  value  of 
steel  substrate  purchased  from  Stelco. 
Petitioners  state  that  the  Department's 
July  17,  1997  questionnaire  directed 
CCC  to  recalculate  its  cost  data  for 
Stelco  substrate  based  on  its  transfer 
price  and  to  submit  a  new  COP/CV  cost 
file  reflecting  only  this  change. 
Petitioners  note  that  the  cost  of  Stelco 
substrate  as  well  as  non-Stelco  substrate 
changed  in  the  revised  cost  submission. 
See  CCC's  response  to  the  Department's 
supplemental  questionnaire  (July  31, 
1997).  Petitioners  continue  that  because 
the  cost  of  non-Stelco  substrate 
changed,  the  Department  should  not 
rely  on  the  cost  data  from  CCC's  third 
supplemental  response.  Moreover,  they 
argue  that  because  there  is  no  reliable 
means  of  identifying  Stelco  substrate 
and  non-Stelco  substrate,  the 
Department  should  recalculate  CCC's 
cost  data  for  all  control  numbers,  citing 


Final  Results  of  Antidumping 
Administrative  Reviews  on  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada  ["1994/ 
95  Canadian  Steel").  62  FR  18448, 
18463  (April  15, 1997).  Petitioners 
maintain  that  the  Department  should 
change  the  value  of  all  control  numbers 
by  an  amount  equal  to  the  difference 
between  reported  transfer  price  and  cost 
for  products  reported  by  CCC  as  Stelco 
substrate. 

Respondent  argues  that,  in  its  July  31, 
1997  response  to  the  Department's 
supplemental  questionnaire,  it  revised 
the  cost  of  all  control  numbers  that  used 
Stelco  substrate  to  reflect  the  invoice 
price  charged  by  Stelco.  CCC  notes  that 
changes  were  made  on  a  work  order- 
specific  basis,  and  that  control  numbers 
were  comprised  of  numerous  work 
orders,  some  of  which  used  Stelco 
substrate  and  others  which  did  not.  CCC 
concedes  that  the  data  field  in  the  sales 
response  which  identifies  the  control 
number  as  containing  either  Stelco  or 
non-Stelco  coils  is  incorrect  with 
respect  to  certain  sales.  CCC 
acknowledges  that  many  control 
numbers  contain  both  Stelco  and  non- 
Stelco  coils.  CCC  maintains,  however, 
that  the  accuracy  of  the  cost  submission 
is  unaffected  by  the  error  in  the  sales 
response. 

CCC  asserts  that  the  accuracy  of  its 
July  31, 1997  cost  submission  can  be 
verified  by  cross-referencing  control 
numbers  to  work  orders  provided  in 
Exhibit  28  of  CCC's  December  20, 1996 
Supplemental  Response.  CCC  adds  that 
cost  data  changed  for  a  control  number 
that  was  reported  in  the  sales  response 
as  being  produced  from  non-Stelco 
substrate  for  one  of  two  reasons:  either 
the  sales  response  misidentified  the  coil 
origin;  or  CCC  was  unable  to  identify 
the  specific  work  orders  for  the 
merchandise.  CCC  reports  that,  in  the 
latter  case,  it  used  a  weighted  average  of 
all  work  order  costs  for  either  painted  or 
unpainted  merchandise,  as  appropriate. 

In  conclusion.  CCC  argues  that  the 
Department  should  accept  CCC's  cost 
response  as  correct.  CCC  further 
contends  that,  in  the  event  the 
Department  determines  that  an 
adjustment  is  necessary,  the  Department 
should  use  CCC's  calculation  for  the 
weighted  average  difference  between 
Stelco's  transfer  price  and  cost  of 
manufacture. 

Department's  position:  While  we 
agree  with  petitioners  that  there  are 
some  minor  discrepancies  concerning 
CCC's  costs,  we  do  not  agree  that  these 
discrepancies  are  sufficient  to  discredit 
CCC's  cost  data.  In  the  Department's 
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July.  17.  1997  letter  to  CCC.  we 
requested  that: 

"Ifjor  all  jaroduction  of  subject 
merchandise  using  steel  substrate  provided 
by  Stelco,  Inc..  please  recalculate  CCC's  cost 
data  based  on  the  transfer  price  (not  cost  of 
production)  of  such  steel  substrate.  Please 
submit  your  COP/CV  cost  file  (which,  with 
the  exception  of  this  revision  to  the  cost  data, 
should  be  identical  to  your  most  recent 
submission)  •  *  *" 

There  is  no  evidence  to  suggest  that 
CCC  failed  to  comply  with  the 
Department's  request  to  revalue,  at  the 
invoice  price  paid  by  CCC,  all  control 
numbers  that  used  Stelco  substrate.  In 
addition,  based  on  information  on  the 
record  of  review,  we  agree  with  CCC 
that  the  original  reporting  for  certain 
control  numbers  was  inaccurate. 
Moreover,  the  accuracy  of  CCC's  revised 
costs  for  those  control  numbers  can  be 
confirmed  by  information  on  the  record. 
See  CCC  Final  Results  Analysis 
Memorandum  at  pages  2  and  3. 

With  respect  to  CCC's  decision  to 
report  average  costs  for  certain  control 
numbers  for  which  it  could  not  identify 
the  source  of  the  substrate,  we  find 
respondent's  methodology  to  be 
reasonable.  Petitioners  have  provided 
no  basis  for  concluding  that  CCC  could 
have  identified  the  source  of  the 
substrate,  nor  have  they  provided  a 
"neutral"  basis  for  calculating  the  costs. 
Pursuant  to  section  776(b)  of  the  statue, 
the  Department  may  not  apply  an 
"adverse"  inference  unless  the 
respondent  has  not  acted  to  the  best  of 
its  ability  in  complying  with  the 
Department's  requests  for  information. 
Respondent's  methodology  represents 
an  appropriate  use  of  the  "facts 
available"  pursuant  to  section  776(a)  of 
the  statute. 

Comment  8:  Petitioners  argue  that  the 
Department  should  not  accept  CCC's 
allegedly  improperly  allocated  price 
adjustments.  Citing  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany,  Italy. 
Japan,  Singapore,  and  the  United 
Kingdom  {"AFSs  1996").  61  FR  66472. 
66498  (December  17,  1996),  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan, 
Singapore,  and  the  United  Kingdom 
["AFBs  1995")  60  FR  10900.  10929 
(February  28. 1995),  and  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany,  Italy, 
Japan,  Singapore,  and  the  United 


Kingdom  [-AFBs  1993")  59  FR  39729, 
39759  (July  26,  1993),  petitioners 
maintain  that  longstanding  Department 
practice  requires  price  adjustments  to  be 
reported  on  a  transaction-specific  basis. 
In  support,  they  also  cite  to  NSK Ltd.  v. 
United  States,  910  F  Supp.  365  (CIT 
1995)  and  Tonington  Co.  v.  United 
States,  926  F.  Supp.  1151,  1159  (CIT 
1996).  Additionally,  citing  Tonington 
Co.  V.  United  States,  832  F  Supp.  365, 
376  (CIT  1993)  and  Smith  Corona  v. 
United  States.  713  F.2d  1568  (Fed.  Cir. 
1983),  petitioners  maintain  that  a  price 
adjustment  must  have  actually  been 
paid  on  all  sales  to  which  it  is  allocated. 

Petitioners  argue  that  CCC  did  not 
report  price  adjustments  on  a 
transaction-specific  basis.  They  claim 
that  in  some  cases  CCC  allocated 
adjustments  on  invoices  without 
determining  whether  the  adjustment 
applied  to  all  transactions  recorded  on 
the  invoice.  They  also  assert  that,  for 
some  customers,  CCC  applied 
adjustments  across  all  sales  (including 
subject  and  non-subject  merchandise) 
when  they  could  only  tie  the  credit  or 
debit  note  to  a  particular  customer. 
Finally,  petitioners  maintain  that  CCC 
incorrectly  allocated  the  adjustments. 

Petitioners  state  that  the  Department's 
new  regulations  (see  Antidumping 
Duties;  Countervailing  Duties.  62  FR 
27296  (May  19,  1997))  concerning 
allocated  price  adjustments  are  contrary 
to  the  Department's  longstanding 
practice,  established  case  law,  and  the 
URAA.  However,  petitioners  argue  that, 
even  under  its  new  regulations,  the 
Department  must  continue  to  deny  CCC 
its  claimed  price  adjustments. 

Petitioners  maintain  that  CCC  was 
able  to  report  some  of  its  price 
adjustments  on  a  transaction-specific 
basis,  and  this  indicates  that  CCC 
therefore  could  have  reported  all  of  its 
price  adjustments  in  this  manner. 
Because  CCC  did  not  do  so.  petitioners 
contend  that  CCC  did  not  act  to  the  best 
of  its  ability  in  responding  to  the 
Department's  request  for  information. 
They  continue  that,  because  CCC  did 
not  report  the  total  number  of  sales  to 
which  allocated  adjustments  applied,  an 
adverse  infarence  must  be  applied. 
Petitioners  argue  that  the  Department 
should  reject  all  of  CCC's  claimed 
adjustments  in  both  the  home  market 
and  the  U.S.  market.  As  facts  available, 
petitioners  argue  that  the  Department 
should  apply  the  highest  debit  for  any 
sale  in  the  home  market  to  all  sales  for 
which  a  debit  was  reported.  In  the  U.S. 
market,  petitioners  argue  that  the 
Department  should  apply  the  highest 
credit  for  any  sale  to  all  sales  for  which 
a  credit  was  reported. 


Respondent  argues  that  CCC's 
reported  price  adjustments  should  again 
be  accepted  by  the  Department  as  they 
were  in  the  first  and  second 
administrative  neviews.  Respondent 
notes  that  the  Department  rejected 
petitioners'  arguments  concerning  CCC's 
price  adjustments  in  the  first  and 
second  administrative  reviews  and  that 
the  Department  verified  CCC's 
methodology  in  the  second 
administrative  review.  CCC  maintains 
that  it  has  applied  pricing  adjustments 
in  the  same  manner  in  this  review. 

CCC  argues  that  the  Department's 
decision  to  accept  CCC's  claimed  price 
adjustments  is  consistent  with  its 
decisions  in  other  cases,  citing  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  on  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  Germany,  Italy,  Japan, 
Romania,  Singapore,  Sweden  and  the 
United  Kingdom  ("AFBs  October 
1997"],  62  FR  54043  (October  17, 1997); 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  on  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  Germany,  Italy,  Japan, 
Romania,  Singapore,  Sweden  and  the 
United  Kingdom  ("AFBs  January 
1997"),  62  FR  2081  (January  15, 1997); 
and  AFBs  1996.  CCC  states  that  the 
Department  has  verified  in  past  reviews 
that  CCC  has  applied  its  price 
adjustments  using  the  most  precise 
methodology  possible  and  in  a  manner 
not  unreasonably  distortive.  Therefore, 
CCC  argues  that,  based  on  the 
precedents  in  this  proceeding  and  the 
law,  the  Department  should  accept 
CCC's  price  adjustments. 

Department's  Position:  We  agree  with 
respondent.  In  light  of  the  Department's 
determination  in  recent  cases  and  the 
facts  of  the  record,  we  accept  CCC's 
post-sale  price  adjustments. 

In  its  rebuttal  brief,  CCC  cites  to  AFBs 
January  1997  and  AFBs  October  1997,  in 
which  the  Department  allowed  the  use 
of  allocations  where  they  did  not  cause 
unreasonable  inaccuracies  or 
distortions.  The  Department,  citing 
section  776  of  the  Tariff  Act,  determined 
that  "it  is  inappropriate  to  reject 
allocations  that  are  not  unreasonably 
distortive  in  favor  of  facts  otherwise 
available  where  a  fully  cooperating 
respondent  is  unable  to  report  the 
information  in  a  more  specific  manner" 
(AFBs  January  1997  at  2090  and  AFBs 
October  1997  at  54049).  Significantly, 
the  Department  treated  these  discounts, 
rebates  and  billing  adjustments  not  as 
direct  (or  indirect)  selling  expenses  but 
as  "direct  adjustments  necessary  to 
identify  the  correct  starting  price."  Id. 
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The  Department's  poHcy  represented 
a  departure  from  earUer  AFBs  cases,  to 
which  petitioners  cite  in  their  case  brief. 
In  these  earher  cases,  the  E)epartment 
only  permitted  adjustments  if  they  were 
reported  on  a  transaction-specific  basis 
or  granted  on  a  fixed  and  constant 
percentage  of  sales  on  all  transactions 
which  were  reported.  See  AFBs  1993  at 
39759,  AFBs  1995  at  10929,  and  AFBs 
1996  at  66498. 

hi  the  most  recent  AFBs  cases,  the 
Department  addressed  the  relevance  of 
Tonington  Co.  v.  United  States,  82  F.3d 
1039, 1047-51  (Fed.  Circ  1996) 
("Torrington  I"),  to  the  allocation  of 
adjustments.  The  Department  noted 
that,  while  the  Court  of  Appeals  for  the 
Federal  Circuit  ("CAFC")  in  its  decision 
in  Torrington  I  questioned  whether 
price  adjustments  constituted  expenses 
(see  Torrington  I  at  n.l5),  the  Court 
maintained  that,  if  the  adjustments  were 
expenses,  they  had  to  be  treated  as 
direct  selling  expenses.  Significantly, 
"the  CAFC  did  not  find  that  such  price 
adjustments  could  not  be  based  on 
allocations"  [AFBs  October  1997  at 
54050). 

hi  its  rebuttal  brief,  CCC  notes  that  it 
has  allocated  price  adjustments  in  the 
same  manner  as  in  previous  reviews,  hi 
the  second  administrative  review,  the 
Department  conducted  a  verification  of 
CCC's  response,  in  which  the 
Department  examined  many  home 
market  and  U.S.  market  sales,  several  of 
which  contained  adjustments  similar  to 
the  ones  in  question  in  this  review  (see 
CCC  Verification  Report  for  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Canada  at  pp.  11-15 
(August  8, 1996)).  We  note  that  while 
there  were  some  discrepancies,  CCC 
accounted  for  these  discrepancies  to  the 
Department's  satisfaction.  In  our  final 
results  in  the  second  administrative 
review,  the  Department  accepted  CCC's 
allocation  of  price  adjustments. 

Based  on  information  on  the  record  of 
this  review,  we  find  CCC  to  have  fully 
cooperated  and  to  have  allocated  its 
price  adjustments  using  a  methodology 
which  is  not  unreasonably  distortive. 
With  respect  to  petitioners'  comments 
on  the  legality  of  the  Department's  May 
1997  regulations,  we  note  that  this  case 
is  being  conducted  under  the 
Department's  regulations  as  they  existed 
prior  to  May  1997,  and  therefore 
petitioners'  comments  are  not 
applicable  here. 

Comment  9:  Respondent  argues  that 
the  Department  should  recalculate  G&A 
expenses  to  exclude  antidumping  legal 
expenses.  CCC  notes  that  the 
Department  consistently  has  held  that 
legal  fees  paid  in  connection  with 
participating  in  an  antidumping 


investigation  or  administrative  review 
are  not  selling  expenses.  See  Final 
Results  of  Administrative  Review  of 
Antidumping  Duty  Order  on  Color 
Television  Receivers  from  the  Republic 
of  Korea,  58  FR  50333,  50366 
(September  27,  1993);  Final  Results  of 
Antidumping  Duty  Administrative 
Review  on  Television  Receivers, 
Monochrome  and  Color,  from  Japan,  56 
FR  28417.  38419  (August  13, 1991).  CCC 
also  notes  that  the  Court  of  International 
Trade  has  affirmed  the  Department's 
exclusion  of  antidumping  legal 
expenses  in  the  margin  calculation.  See, 
e.g.,  Federal-Mogul  Corp.  v.  United 
States,  813  F.  Supp.  856,  871  (CIT  1993) 
Daewoo  Electronics  Co.,  Ltd.  v.  United 
States,  712  F.  Supp.  931,  947  (CIT 
1989).  CCC  argues  further  that,  in  the 
second  administrative  review  of  this 
proceeding,  the  Department  determined 
that  CCC's  antidumping  legal  expenses 
should  be  excluded  from  its  calculation 
of  the  G&A  expense  ratio.  See  CCC  Final 
Results  Analysis  Memo  for  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Canada  (August  13, 
1997). 

Furthermore,  CCC  maintains  that  the 
Department  has  the  information  on  the 
record  needed  to  calculate  G&A 
expenses  exclusive  of  antidumping  legal 
expenses.  Respondent  states  that  the 
antidumping  legal  expenses  for  the  case 
were  calculated  from  invoices  received 
and  paid  by  CCC  during  the  FOR. 
Respondent  notes  that,  in  its 
preliminary  results  notice,  the 
Department  rejected  CCC's  FOR  G&A 
calculations  and  recalculated  the  G&A 
expense  ratio  based  on  CCC's  eleven 
month  internal  financial  statement  [see 
CCC's  Supplemental  Response  at 
Exhibit  6,  pg.  14  (December  20,  1996)). 
CCC  states  that  the  Department  failed  to 
deduct  the  antidumping  legal  expenses 
when  the  Department  recalculated  the 
G&A  expense  ratio.  CCC  argues  that,  if^ 
the  Department  does  not  deem  the 
exclusion  of  the  antidumping  legal 
expenses  from  the  G&A  to  be  a 
ministerial  error,  the  Department  should 
exclude  antidumping  legal  expenses 
from  total  selling  and  administrative 
expense  as  a  matter  of  law. 

Petitioners  did  not  comment  on  this 
issue. 

Department's  Position:  We  agree  with 
respondent  that  the  Department  made  a 
ministerial  error  in  the  calculation  of 
the  G&A  expense  ratio,  and  that 
antidumping  legal  expenses  should 
have  been  deducted  from  total  selling 
and  administrative  expenses.  We  have 
recalculated  the  general  and 
administrative  expense  ratio  to  exclude 
antidumping  legal  expenses.  See  CCC 


Final  Results  Analysis  Memomndum  at 
page  3. 

Comment  10:  Petitioners  state  that  the 
Department  should  correct  a  ministerial 
error  in  its  margin  calculation  program. 
They  maintain  that  the  Department 
erroneously  calculated  CCC's  G&A  for 
constructed  value  based  on  CCC's 
variable  cost  of  manufacture.  Instead, 
petitioners  argue  that  G&A  for  CV 
should  be  calculated  based  on  CCC's 
total  cost  of  manufacture. 

CCC  did  not  comment  on  this  issue. 

Department's  Position:  We  agree  with 
petitioners.  The  Department  has 
recalculated  G&A  for  CV  based  on  a 
percentage  of  total  cost  of  manufacture. 
See  CCC  Final  Results  Analysis 
Memorandum  at  page  3. 

Dofasco 

Comment  11:  Respondent  argues  that 
the  Department  should  value  the 
painting  services  that  Dofasco  receives 
from  Baycoat  based  on  the  cost  of 
production,  not  the  invoice  price. 
Dofasco  asserts  that,  although  Baycoat 
initially  invoices  Dofasco  at  a  price  that 
is  higher  than  its  cost  of  production, 
Baycoat  issues  the  equivalent  of  a  cash 
"rebate"  to  Dofasco  at  year-end  that 
reduces  the  invoice  price  so  that  it  is 
equal  to  Baycoat's  cost  of  production. 
This  is  required  by  the  terms  of  the 
shareholder  agreement.  Dofasco 
maintains  that  it  records  both  the  initial 
invoice  price  and  the  year-end  cash 
rebate  in  its  accounting  records. 
Consequently,  Dofasco  asserti^at  all 
painting  services  are  effectively  valued 
in  Dofasco's  normal  accounting  records 
at  year-end  at  Baycoat's  cost  of 
production. 

Dofasco  maintains  that  this  situation 
is  distinct  from  one  in  which 
intercompany  profits  are  ehminated, 
because  in  this  case,  Dofasco  actually 
receives  a  check  from  Baycoat  at  year- 
end.  Dofasco  argues  that  the  Department 
should  treat  this  situation  as  it  would 
treat  one  involving  a  rebate  that  a 
company  receives  from  a  vendor.  As 
such,  respondent  argues  that  the 
Department  should  change  its 
methodology  to  include  the  rebate  of 
profits  from  Baycoat  to  Dofasco  in  the 
calculation  of  total  cost  of  manufacture. 

Alteriiatively,  Dofasco  urges  the 
Department  to  offset  Dofasco's  general 
and  administrative  expenses  (G&A)  with 
the  "miscellaneous  income"  that  is  the 
difference  between  the  invoice  price 
and  the  net  cost  to  Dofasco.  Respondent 
cites  Final  Determination  of  Sales  at  Not 
Less  than  Fair  Value:  Saccharin  from 
Korea  ["Saccharin  from  Korea")  59  FR 
58826,  58828  (November  15, 1994)  and 
U.S.  Steel  Group  v.  United  States  VU.S. 
Steel  V.  United  States"),  Slip  Op.  97-95, 
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err  (July  14, 1997)  as  two  cases  in 
which  the  Department  offset  G&A  by 
miscellaneous  income  relating  to 
production  operations  of  the  subject 
merchandise.  In  the  instant  case, 
respondent  maintains  that  the  remission 
of  profits  constitutes  miscellaneous 
income. 

Petitioners  contend  that  it  is  the 
Department's  practice,  as  reflected 
under  19  CFR  351.407(b)  (regulations 
which  the  Department  has  noted,  in  the 
section  of  this  notice  entitled 
"Applicable  Statute  and  Regulations." 
do  not  apply  to  this  case),  to  determine 
the  value  of  a  major  input  purchased 
from  an  affiliated  person  based  on  the 
higher  of  the  price  paid  by  the  exporter, 
the  amount  usually  reflected  in  sales  of 
the  major  input  in  the  market  under 
consideration,  or  the  cost  to  the 
affiliated  person  of  producing  the  major 
input.  Petitioners  note  that,  in  the  most 
recently  concluded  segment  of  this 
proceeding,  the  Department  valued 
Baycoat's  services  to  Dofasco  and  Stelco 
based  on  the  transfer  price. 

Petitioners  assert  that  the  Department 
rejected  a  similar  argument  made  by 
Stelco  in  the  last  review.  In  that  case, 
Stelco  argued  that  the  profit  remitted  by 
Baycoat  constituted  a  rebate  on  each 
invoice  which  should  be  deducted  from 
transfer  price.  Petitioners  note  that  the 
Department  denied  the  requested 
adjustment  under  the  major  input  rule. 
See  1994/95  Canadian  Steel  ai  18464. 
Dofasco,  petitioners  assert,  has  made  no 
compelliqAfiew  argimients  warranting  a 
reversal  ofthat  prior  decision.  In 
addition,  petitioners  cite  Mechanical 
Transfer  Presses  from  Japan:  Final 
Results  of  Antidumping  Administrative 
Review  ("MTPs  from  Japan"),  61  FR 
52910. 52913-14  (October  9. 1996) as  a 
case  in  which  respondent's  requested 
downward  adjustment  from  transfer 
price  to  cost  was  not  allowed. 

Petitioners  additionally  contend  that 
Baycoat's  profit  remission  is  not 
analogous  to  a  rebate.  Rebates  are 
generally  related  to  sales  in  some  way 
[i.e.,  Baycoat  would  offer  Dofasco  a 
rebate  if  Dofasco  purchased  a  certain 
amount  of  goods  from  Baycoat).  but  in 
this  case,  Dofasco  receives  its  share  of 
Baycoat's  profits  without  regard  to 
Dofasco's  purchases  from  Bayco^. 
There  is  nothing  on  the  record  which 
demonstrates  that  this  distribution  is  in 
any  way  related  to  the  quantity  or  value 
of  specific  sales.  Consequently, 
petitioners  argue  that  the  Department 
should  maintain  the  methodology  it 
adopted  in  the  second  administrative 
review  and  value  Baycoat's  painting 
services  at  transfer  price. 

Petitioners  argue  that  Dofasco's 
suggested  alternative,  to  offset  Dofasco's 


G&A  expenses  by  year-end  profit 
received  from  Baycoat,  is  faulty  for  two 
reasons.  First,  petitioners  contend  that 
the  remission  of  profits  from  Baycoat  to 
Dofasco  does  not  constitute 
miscellaneous  income  as  it  is  not 
income  which  Dofasco  receives  from 
secondary  or  auxiliary  activities,  but 
instead  is  income  that  is  produced  by 
the  corporation's  principal  business 
activities.  In  fact,  petitioners  argue  that 
the  record  shows  that  Dofasco  itself 
does  not  classify  income  it  receives  from 
Baycoat  as  "miscellaneous  income." 
Second,  pedtioners  assert  that  even  if 
the  profit  were  to  be  considered 
miscellaneous  income,  an  offset  would 
be  improper  because  an  offset  cannot  be 
made  to  G&A  when  the  cost  relating  to 
the  activity  in  question  is  in  the  cost  of 
manufacture.  See  Certain  Cold-Rolled 
and  Corrosion-Resistant  Steel  Flat 
Products  from  Korea:  Final  Results  of 
Antidumping  Administrative  Review 
[•'Steel  from  Korea")  62  FR  18404. 
18447  (April  15.  1997)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Canned  Pineapple  Fruit 
from  Thailand  ["Pineapple  from 
Thailand"),  60  FR  29553.  29566  (June  5. 
1995). 

Nevertheless,  should  the  Department 
consider  granting  the  offset,  petitioners 
maintain  that  the  amount  proposed  by 
respondent  must  be  rejected  as  it 
reflects  the  period  of  review  rather  than 
the  calendar  year  1995,  which  is  the 
period  upon  which  G&A  is  based. 
Petitioners  assert  that  it  would  be 
distortive  for  the  Department  to  apply 
the  profit  for  one  period  to  the  G&A  of 
another  period.  Finally,  should  the 
Department  decide  to  include  the  profit 
from  Baycoet  as  an  offset,  petitioners 
suggest  that  the  Department  also  include 
other  gains  and  losses  related  to  other 
affiliates. 

Department's  Position:  We  agree  with 
petitioners  that  it  is  appropriate  to  use 
an  unadjusted  transfer  price  in  valuing 
Baycoat's  painting  services  to  Dofasco. 
Sections  773(f)(2)  and  (3)  of  the  Act 
direct  the  Department  to  value  inputs 
supplied  by  affiliated  persons  at  the 
transfer  price  between  the  entities 
provided  that  such  a  price  reflects  the 
price  commonly  charged  in  the  market 
and,  for  major  inputs,  is  not  below  the 
cost  of  producing  the  input.  In  AFBs 
January  1997  (at  2115),  the  Department 
found  that  "in  the  case  of  a  transaction 
between  affiliated  persons  involving  a 
major  input,  we  will  use  the  highest  of 
the  transfer  price  between  the  affiliated 
parties,  the  market  price  between 
unaffiliated  parties,  and  the  affiliated 
supplier's  cost  of  producing  the  major 
input."  As  painting  services  obtained 
from  Baycoat  constitute  a  major  input. 


we  will  continue  to  use  the  transfer 
price,  as  it  is  above  cost  and  we  have  no 
other  information  regarding  market 
values.  Furthermore,  we  will  not  adjust 
the  transfer  price  in  any  manner, 
whether  it  be  a  year-end  cash  rebate  or 
an  offset  to  G&A.  for  the  reasons  stated 
•  in  Comment  22  of  this  notice  (Stelco). 

While  it  is  inappropriate  to  adjust 
transfer  price  in  any  manner,  there  are 
further  reasons  to  reject  Dofasco's 
alternatives  to  adjusting  the  transfer 
price  by  a  year-«nd  cash  rebate.  With 
respect  to  a  price-to-cost  offset  to  G&A, 
in  AfTPs  from  Japan,  the  Department 
rejected  an  argument  to  offset  the 
transfer  price  and  determined  that  as  the 
transfer  price  is  higher  than  the  cost  of 
production,  "it  would  be  inappropriate 
to  ignore  the  transfer  price."  See  MTPs 
from  Japan  at  52914.  Also,  we  note  that 
G&A  expenses  are  defined  as  expenses 
incurred  in  performing  general  and 
administrative  activities  and  are  shown 
under  the  operating  expense  portion  of 
a  company's  income  statement.  See 
Siegel.  Joel  G.  and  Jae  K.  Shim.  Barron's 
Dictionary  of  Accounting  Terms  (1987), 
at  191.  Profit  remission  from  Baycoat  is 
not  an  activity  that  Dofasco  has 
classified  in  its  own  accounting  records 
as  a  general  or  administrative  expense. 

Respondent  cites  Saccharin  from 
Korea  and  U.S.  Steel  Group  v.  United 
States  as  cases  in  which  "miscellaneous 
income"  was  permitted  as  an  o^set  to 
G&A  because  this  income  was  related  to 
production  operations.  However,  in  the 
instant  case,  remission  of  profits  does 
not  constitute  miscellaneous  income, 
which  is  traditionally  defined  as  income 
received  from  secondary  or  auxiliary 
activities.  See  Kieso  and  Weygandt. 
Intermediate  Accounting,  5th  Ed.  (1986) 
at  118.  The  record  shows  that  Dofasco 
classifies  this  income  as  income  from 
steel  operations  in  its  financial 
statements.  See  Dofasco's  Cost 
Verification  Report,  July  17.  1997. 
Exhibit  4  at  12  (hereinafter  "Dofasco 
Verification  Report"). 

Comment  12:  Petitioners  claim  that 
the  reconciliation  Dofasco  performed  at 
verification  between  Dofasco's  costs  as 
kept  in  its  normal  accounting  system 
and  Dofasco's  reported  costs  was 
incorrect,  incomplete  and  based  on 
unreliable  information. 

First,  petitioners  suggest  that  the 
record  shows  that  there  were  significant 
discrepancies  in  the  total  costs  and 
quantities  between  the  response  and  the 
financial  statements  in  three  out  of  the 
four  prime  product  categories. 

Second,  petitioners  allege  that 
Dofasco  attempted  to  reconcile  its 
reported  costs  to  its  earning  statements, 
and  not  to  its  inventory  values,  which 
petitioners  claim  is  standard  practice. 
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Petitioners  contend  that  Dofasco  did  not 
explain  the  relationship  between  values 
from  earnings  statements  and  inventory. 
Also,  petitioners  argue  that  Dofasco  did 
not  clarify  which  elements  of  cost  are 
included  in  the  costs  of  the  earnings 
statements. 

Third,  petitioners  contend  that  the 
reconciliation  was  invalid  because 
Oofasco's  comparisons  were  not  made 
on  an  "apples-to-apples"  basis;  the  two 
sets  of  costs  that  were  being  compared 
did  not  reflect  the  same  items  and  were 
not  based  on  data  from  the  same  time 
periods. 

Fourth,  petitioners  further  argue  that 
Dofasco  failed  to  include  third  country 
production  costs  in  the  calculation  of 
the  reported  costs,  and  that  this  alleged 
failure  is  contrary  to  the  Department's 
practice.  See  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  the  United  Kingdom:  Final  Results 
of  Antidumping  Administrative  Review, 
60  FR  44009,  44012  (August  24, 1995). 
Petitioners  maintain  that  the 
Department's  comparison  of  costs  and 
quantities  reported  in  the  response 
(which  petitioners  insist  did  not  include 
third  country  production)  to  costs  and 
quantities  in  the  earnings  statements 
(which  petitioners  claim  did  include 
these  costs)  was  improper;  any 
reconciliation  based  on  this  inconsistent 
comparison,  petitioners  assert,  is 
therefore  meaningless. 

Fifth,  petitioners  state  that  an 
additional  defect  in  Dofasco 's 
reconciliation  of  cost  concerns  the  fact 
that  Dofasco  reported  cost  of  goods  sold 
(COGS)  instead  of  the  cost  of 
manufacture,  which  petitioners  claim  is 
contrary  to  the  Department's  practice. 
Petitioners  argue  that  Dofasco's 
December  23, 1996  response  indicates 
that  Dofasco  added  an  adjustment  based 
on  changes  in  inventory  to  COM  to 
convert  it  to  COGS.  In  the 
reconciliation,  petitioners  assert  that 
Dofasco  compared  reported  costs,  based 
on  COGS,  to  the  costs  in  the  earnings 
statement,  based  on  cost  of  goods 
manufactured.  Petitioners  state  that  the 
verification  exhibits  show  that  costs 
from  the  earnings  statement  were 
adjusted  by  inventory  change  to  reflect 
COM. 

Sixth,  according  to  petitioners, 
Dofasco  did  not  use  the  yield  loss  rates 
maintained  in  its  normal  cost 
accounting  system  to  prepare  the  costs 
in  its  response.  Instead,  petitioners 
point  out  that  Dofasco  used  yields 
calculated  by  PaYs,  its  management  cost 
system.  Petitioners  maintain  that 
Dofasco  acknowledged  that  there  were 
differences  in  the  bases  upon  which 
yields  were  calculated  under  the  two 
systems  but  it  did  not  account  for  these 
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differences  in  the  reconciliation.  In 
addition,  petitioners  contend  that  the 
Department  did  not  verify  seemingly 
aberrational  yield  loss  rates  at 
verification. 

Seventh,  petitioners  claim  that 
Dofasco  improperly  included  certain 
products  and  costs  in  its  reconciliation 
for  various  product  groups;  this 
inclusion  makes  a  proper  reconciUation 
more  improbable. 

Eighth,  petitioners  argue  that  Dofasco 
has  not  properly  treated  fixed  costs. 
According  to  petitioners,  in  its 
reconciliation,  Dofasco  adjusted  the 
"costs  per  earning  statement"  to  arrive 
at  a  variable  cost  of  manufacture 
(VCOM)  amount  and  then  added  only 
one  fixed  cost  (depreciation)  to  calculate 
a  total  cost  of  manufacture  (TOTCOM). 
This  reconciliation,  petitioners 
maintain,  is  inconsistent  with  the 
response  where  Dofasco  stated  that 
TOTCOM  included  VCOM  as  well  as 
"numerous"  fixed  costs,  such  as  an 
allocation  from  sundry  cost  of  sales,  the 
ongoing  costs  of  idled  operations,  and 
the  expense  portion  of  capital  projects. 
Therefore,  for  the  reconciliation, 
Dofasco  compared  VCOMs  from  the 
response,  which  petitioners  argue  must 
have  no  fixed  costs,  to  VCOMs  from  the 
earnings  statement,  which  petitioners 
surmise  to  include  all  fixed  costs  other 
than  depreciation. 

Finally,  petitioners  assert  that  the 
total  proiduction  costs  and  quantities 
which  Dofasco  attempted  to  reconcile  to 
its  accounting  records  were  unreliable 
as  their  cost  accounting  (PaYs) 
categories  were  comprised  of  both 
subject  merchandise  and  alloy  products. 
The  costs  and  quantities  associated  with 
the  alloy  products  were  important  to  a 
proper  reconciliation,  but  petitioners 
argue  that  Dofasco  did  not  explain  its 
calculations  relating  to  alloy  products 
and  did  not  properly  corroborate 
quantities  and  costs  for  these  products, 
thus  making  a  proper  reconciliation 
impossible. 

Petitioners  maintain  that  all  of  these 
failures  contributed  to  Dofasco's 
inability  to  reconcile  its  reported  costs 
to  the  accounting  records.  As  such, 
petitioners  assert  that  the  Department 
should  reject  the  reported  costs,  citing 
numerous  cases  in  support  of  this 
assertion  See,  e.g.,  Certain  Welded 
Carbon  Steel  Piles  and  Tubes  from 
Thailand:  Preliminary  Results  of 
Antidumping  Administrative  Review.  62 
FR  17590,  17593-94  (April  10,  1997); 
and  Cut-to-Length  Carbon  Steel  Plate 
from  Sweden:  Preliminary  Results  of 
Antidumping  Administrative  Review.  61 
FR  51899  (October  4, 1996).  Petitioners 
also  argue,  citing  Notice  of  Final 
Determination  of  Sales  at  Less  Than 


Fair  Value:  Certain  Pasta  from  Turkey, 
61  FR  30309.  30312  (June  14,  1996),  that 
the  Department's  practice  in  such  cases 
is  to  apply  total  facts  available. 
Petitioners  argue  that,  should  the 
Department  decide  to  use  partial  facts 
available,  the  Department  should  use 
the  highest  reported  cost  for  each 
inventory  category  as  the  cost  for  all 
products  in  that  category.  See  Granular 
Polytetrafluroethylene  Resin  from  Italy: 
Final  Results  of  Antidumping 
Administrative  Reviews,  62  FR  5590 
(February  6,  1997). 

Respondent  asserts  that  petitioners' 
argument  concerning  Dofasco's  cost 
reconciliation  is  without  merit  and 
demonstrates  petitioners'  basic 
misunderstanding  of  the  thorough 
analysis  performed  by  the  Department 
verifiers.  Dofasco  states  that  the 
Department  spent  days  at  verification 
ensuring  that  detailed  product  costs 
properly  reconciled  to  the  average  costs 
of  the  aggregate  product  groupings  per 
Dofasco's  financial  statements.  In  fact. 
Dofasco  asserts  that  the  Department's 
cost  verification  report  states  that  the 
Department  was  able  to  tie  costs 
calculated  by  PaYs  to  costs  per  earnings 
statement. 

Regarding  petitioners'  contention  that 
there  is  a  fundamental  flaw  in  Dofasco's 
reconciliation  because  costs  were 
reconciled  to  the  earnings  statements 
and  not  to  inventory  values,  Dofasco 
argues  that  a  basic  cost  accounting 
concept  is  that  inventory  values 
represent  the  costs  at  one  point  in  time 
and  that  the  cost  of  goods  manufactured 
from  the  earnings  statement  represents 
the  costs  over  the  period  of  time 
corresponding  to  the  cost  reporting 
period.  The  EJepartment's  reconciliation, 
therefore,  was  based  on  the 
reconciliation  of  reported  costs  for  the 
one  year  period  to  the  total  costs 
actually  incurred  during  the  same 
period. 

Respondent  also  asserts  that 
petitioners'  argument  that  Dofasco 
performed  its  reconciliation  solely  on 
the  basis  of  a  comparison  of  per-unit 
costs  is  inaccurate.  In  fact.  Dofasco 
claims  that  it  reconciled  the  submission 
to  both  the  per-unit  costs  and  the  total 
costs.  Dofasco  claims  that  the  alleged 
differences  in  the  total  cost  and  total 
quantities  in  the  verification  exhibits  are 
a  result  of  timing  differences  in  the 
reported  production  quantities  and 
represent  a  reconciling  item  between  the 
submission  and  the  books.  Thus,  once 
the  reconciling  quantities  are  valued  at 
the  cost  per  the  books,  there  is 
essentially  no  difference  in  the  total 
costs.  Dofasco  states  that,  at  verification, 
it  was  able  to  reconcile  the  fact  that  the 
per  unit  costs  were  comparable,  and 
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also  that  the  total  costs  were 
comparable. 

Dofasco  disagrees  with  petitioners' 
argument  that  Dofasco  failed  to  make 
"apples-to-apples"  comparisons. 
According  to  Dofasco.  the  reported  costs 
include  all  variances,  sundry  items,  and 
depreciation.  Dofasco  contends  that 
these  same  items  were  added  to  the 
earnings  statement  to  ensure  that  the 
costs  per  the  books  for  each  of  the 
selected  product  categories  were  on 
exactly  the  same  basis  as  in  the 
response.  In  addition,  petitioners' 
allegation  that  the  reported  costs  and 
the  costs  per  the  earnings  statement  are 
not  for  the  same  time  period  is  factually 
incorrect,  Dofasco  maintains,  as  the 
earnings  statement  covers  the  period 
July  1,  1995  through  June  30,  1996 
(Dofasco 's  fiscal  period)  and  the 
Department  expressly  allowed  Dofasco 
to  base  its  reported  costs  on  its  fiscal 
period  rather  than  the  POR. 

Additionally.  Dofasco  disputes 
petitioners'  claim  that  Dofasco  did  not 
include  third  country  production  costs 
in  the  calculation  of  the  reported  cost. 
Dofasco  maintains  that,  as  explained  in 
its  Section  D  response,  Dofasco 
accumulates  the  costs  for  each  factory 
process  and  weight  averages  the  actual 
production  cost  and  existing  inventory 
cost  of  that  process  to  arrive  at  an 
average  product  cost  that  flows  into  the 
next  process.  At  the  time  that  a  product 
is  manufactured,  the  mill  floor  is  not 
aware  of  the  destination  of  the  order  and 
is  therefore  unable  to  track  the  cost  of 
North  American  and  offshore  orders 
separately.  Hence,  the  total  production 
cost  at  a  factory  process  includes  the 
cost  of  both  North  American  and  third 
country  shipments. 

Dofasco  maintains  that  reported  costs 
do  in  fact  reconcile  to  both  cost  of  goods 
manufactured  and  COGS,  contrary  to 
petitioners'  allegation.  Dofasco  asserts 
that  it  adjusted  TOTCOM  to  account  for 
changes  in  its  inventory  only  as  a  result 
of  petitioners'  suggestions  and  the 
Department's  subsequent  request  to 
calculate  inventory  change  on  a 
quarterly  basis.  Regardless,  Dofasco 
argues  that  the  difference  between  the 
cost  of  sales  per  earning  statement  and 
the  reported  TOTCOM  is  insignificant. 

Dofasco  states  that  the  allegation 
regarding  yield  loss  rates  is  incorrect 
because  the  production  data  for 
financial  statement  purposes  and  PaYs 
flows  from  common  systems  and  thus, 
the  overall  source  of  the  production 
figures  for  calculating  yields  is  the  same 
for  financial  statement  purposes  as 
PaYs.  In  addition,  respondent  states  that 
the  Department  did  verify  and  accept 
Dofasco's  explanation  of  the  aberrant 
yield  loss  rates  at  verification. 


Dofasco  also  disputes  petitioners' 
claim  that  several  products  exist  in 
Dofasco's  reconciliation  that  do  not 
exist  in  Dofasco's  cost  database.  Dofasco 
states  that  the  products  at  issue  were 
products  that  Dofasco  sold  during  the 
third  administrative  review  period  but 
did  not  produce  during  this  period. 
Because  Sorevco  (an  affiliated  producer 
of  subject  merchandise)  had  produced 
these  products  and  because  the 
Department  treats  Dofasco  and  Sorevco 
as  one  entity,  Dofasco  reported  per  unit 
costs  for  such  products  based  on 
Sorevco's  c»sts.  At  reconciliation, 
Dofasco  reported  the  cost  for  such 
products  bised  on  its  own  second 
administrative  review  costs  because 
these  were  the  actual  costs  associated 
with  the  products.  Regardless, 
respondents  assert  that  the  difference 
this  makes  to  the  TOTCOM  field  is 
insignificant  and  represents  petitioners' 
continued  "nitpicking." 

According  to  Dofasco,  petitioners' 
argument  that  Dofasco's  treatment  of 
fixed  costs  was  faulty  and  that  sundry 
expenses  were  not  included  in  the 
calculation  of  VCOM  is  "ridiculous." 
Dofasco  asserts  that  a  careful 
examination  of  the  calculations  will 
show  that  sundry  expenses  were 
included  in  VCOM,  which  explains  why 
depreciation  is  the  only  item  added  to 
VCOM  to  calculate  TOTCOM.  For  the 
reconciliation,  Dofasco  states  that  all 
fixed  overhead  costs  were  included  in 
calculating  the  unit  cost  for  the  selected 
product  costs. 

Finally.  Dofasco  disputes  petitioners' 
claim  that  it  failed  to  explain  the  nature 
of  its  calculations  relating  to  alloy 
products.  In  fact,  for  the  reconciliation, 
Dofasco  had  to  include  the  cost  of  alloy 
products  in  order  to  calculate  the  total 
(and  per  unit)  costs  for  products  within 
the  broad  inventory  groupings.  Dofasco 
states  that  the  cost  of  alloy  products  was 
calculated  in  exactly  the  same  manner 
as  the  cost  of  subject  goods.  For 
purposes  of  the  administrative  review, 
however,  alloy  products  are  not  in  the 
scope  of  the  review  and  therefore, 
Dofasco  asserts  that  it  was  not  required 
to  submit  any  data  related  to  alloy 
products  on  the  record. 

Department's  Position:  We  agree  with 
respondents  that  the  Department  was 
satisfied  with  the  outcome  of 
verification  and  note  that  one  of  the 
Department's  principle  mandates  at 
verificaticwi  is  to  reconcile  the  cost 
response  with  the  financial  statements 
to  a  point  at  which  the  accuracy  of  the 
response  is  confirmed.  In  this  case,  at 
verification,  we  reconciled  the  reported 
costs  with  the  financial  statements  and 
determined  that  Dofasco  properly 
reported  costs  as  incurred.  "Dofasco's 


product  costs,  as  calculated  by  PaYs  and 
reported  to  the  Department,  were 
comparable  to  Dofasco's  costs  per 
earnings  statement  (and  hence, 
Dofasco's  normal  cost  accounting 
system)."  See  Dofasco  Verification 
Report  at  page  7.  However,  we  will 
address  each  argument  made  by 
petitioners  and  respondent  in  turn. 

(1)  Discrepancies  in  Three  Out  of  Four 
Prime  Product  Categories 

The  Department  notes  that  costs  for 
all  of  the  categories  reviewed  (with  the 
exception  of  galvanized  waste  and 
seconds)  were  reconciled  such  that  the 
Department  deemed  the  average  costs  to 
be  "comparable".  First,  Dofasco  has 
stated  that  differences  between  reported 
production  quantities  and  the  financial 
statements  are  timing  differences. 
Petitioners  have  pointed  to  no 
compelling  reason  to  dispute  this 
explanation. 

Moreover,  and  more  importantly,  the 
Department  notes  that  minor  differences 
between  reported  and  financial  costs  are 
expected  at  verification.  A  company's 
inability  to  reconcile  costs  exactly  does 
not,  however,  render  a  company's 
response  unuseable.  See,  e.g.  Brass 
Sheet  and  Strip  from  the  Netherlands: 
Final  Results  of  Antidumping 
Administrative  Review,  62  FR  51449, 
51453-454  (October  1. 1997)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
From  Japan,  61  FR  38139,  38154  (July 
23,  1996).  Rather,  the  Department's 
responsibility  is  to  ensure  that  costs 
incurred  for  production  of  the  subject 
merchandise  during  the  POR  have  been 
properly  reported,  and  that  the 
allocations  employed  are  not  distortive. 
The  Department  reviewed  the  reported 
quantities  and  costs  for  these  three 
categories  at  verification,  and  found  that 
the  costs  were  comparable.  Concerning 
the  fourth  prime  category  for  which 
there  were  more  substantial  differences 
in  cost,  Dofasco  provided  a  reasonable 
explanation  for  this  discrepancy.  See 
Dofasco  Verification  Report  at  page  7-8. 

(2)  Reconciliation  to  Earnings 
Statements,  Not  Inventory  Values 

The  Department  has  the  discretion  to 
determine  how  to  best  reconcile  the  cost 
response  at  verification,  as  long  as  the 
reconciliation  serves  to  confirm  the 
overall  validity  of  respondent's  reported 
costs.  In  this  case,  the  Department 
accepted  Dofasco's  reconciliation  of  the 
response  to  the  earnings  statements  and 
not  to  inventory  values.  Furthermore, 
the  Department  did  not  request  an 
inventory  value  reconciliation  at 
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verification,  but  determined  that  a 
reconciliation  to  E>ofasco's  earnings 
statement  would  appropriately  indicate 
whether  Dofasco's  reported  costs  were 
in  line  with  Dofasco's  normal  cost 
accounting  records.  As  stated  in  the 
Verification  Agenda  dated  June  9,  1997 
at  3-4,  the  Department  specifically 
asked  Dofasco  to  "obtain  a 
reconciliation  of  the  total  POR  cost  of 
manufacturing  costs  per  cost  accounting 
system  to  the  total  of  the  per-unit 
manufacturing  costs  submitted  to  the 
Department."  This  is  in  fact  what  was 
accomplished  at  verification.  See 
Dofasco  Verification  Report  at  page  7. 

(3)  Timing  and  Product  Differences 

We  agree  with  respondents  that 
Dofasco's  earnings  statements  were 
adjusted  so  that  the  cost  response  and 
the  earnings  statements  reflected  the 
same  items.  In  fact,  the  Department 
expressly  allowed  Dofasco  to  report 
costs  based  on  its  fiscal  period  rather 
than  the  POR,  as  the  two  periods 
differed  by  only  a  month.  See  the 
Department's  Antidumping 
Questionnaire  dated  September  9, 1996 
at  page  D-1;  Memo  to  The  File  from  Rick 
Johnson  dated  November  12,  1996,  and 
Dofasco's  Section  D  Response  dated 
November  13,  1996  at  page  D-2  and  D- 
3.  As  such,  the  cost  response  and  the 
financial  statements  reflected  data  from 
the  same  period. 

(4)  Third  Country  Production  Costs 

In  the  first  administrative  review  of 
this  case,  petitioners  raised  the  concern 
that  Dofasco  did  not  include  third- 
country  production  in  its  weighted- 
average  cost  calculations.  As  we  noted 
in  that  review,  "(tjhe  Department 
verified  that  Dofasco  used  costs 
incurred  in  its  total  production  to 
determine  the  COP  and  CV  of  subject 
merchandise.  Third  country  information 
was  only  disregarded  when  Dofasco 
weight-averaged  its  costs  to  determine 
U.S.  specific  CV  data  and  home  market- 
specific  COP  data."  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada:  Final 
Results  of  Antidumping  Administrative 
Reviews  ("1993/94  Canadian  Steel")  61 
FR  13815  (March  28. 1996). 
Significantly,  the  CIT  upheld  the 
Department's  finding,  stating  that 
"Commerce's  acceptance  of  Dofasco's 
methodology  essentially  finds  a  middle 
ground.  Total  production  costs  are 
incorporated  into  the  COM,  but  final 
COP  and  CV  are  determined  based  on  a 
weighted-average  reflecting  production 
for  a  particular  market."  See  AK  Steel 
Corp.  et  al.  v.  United  States,  Slip  Op. 
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97-152,  err  (November  14,  1997)  at 
page  14. 

While  Dofasco  no  longer  reports 
market-specific  costs  for  the  same 
control  number,  its  methodology  with 
respect  to  the  incorporation  of  third 
country  production  data  has  not 
changed  since  the  first  review.  Thus, 
there  is  no  compelling  new  information 
on  the  record  which  indicates  any 
failure  to  include  third  country 
production  costs  in  the  calculation  of 
COP  and  which  would  warrant  a 
reexamination  of  this  issue.  Therefore, 
the  Department  is  maintaining  the 
position  adopted  in  the  first  review  and 
upheld  by  the  CIT  that  third  country 
production  information  has  been 
properly  included  and  accounted  for  in 
Dofasco's  cost  calculations. 

(5)  Reconciliation  to  Cost  of  Goods  Sold 

We  agree  in  part  with  petitioners  and 
respondents.  We  agree  with  petitioners 
that  at  verification,  we  compared  the 
TOTCOM  (effectively,  cost  of  goods 
sold)  from  Dofasco's  response  to  the  cost 
of  good  manufactured  from  their 
accounting  records.  It  would  have  been 
more  appropriate  to  compare  the 
reported  costs  to  the  costs  in  the 
earnings  statement,  had  the  two  sets  of 
numbers  been  calculated  based  on  the 
same  items  (i.e.,  both  inclusive  or 
exclusive  of  the  inventory  change 
adjustment).  However,  the  difference 
between  the  two  sets  of  figures  resulting 
from  the  inventory  change  adjustment  is 
insignificant.  See  Dofasco  Final  Results 
Analysis  Memorandum,  page  9. 

(6)  Calculation  of  Yield  Loss  Rates 

We  agree  with  petitioners  that  there 
may  be  some  minor  differences  in  the 
bases  upon  which  yield  loss  rates  were 
calculated  in  PaYs  and  in  Dofasco's 
normal  accounting  system.  However, 
these  minor  differences  do  not 
constitute  a  serious  enough  reason  for 
rejecting  the  entire  cost  verification.  We 
note  that  Dofasco  has  already 
acknowledged  that  there  are  minor 
differences  between  the  yields 
calculated  by  PaYs  as  opposed  to  the 
yields  calculated  with  Dofasco's  normal 
cost  accounting  system.  See  Dofasco's 
December  23, 1996  response  at  35-38. 
Significantly,  the  Department  did  not,  as 
a  result  of  the  information  provided  by 
Dofasco,  inform  the  company  at  that 
time  that  the  difference  provided  a 
sufficient  basis  to  question  the  use  of 
PaYs  as  a  reporting  tool.  Furthermore, 
the  Department  has  found  no  evidence 
to  contradict  Dofasco's  explanation 
regarding  the  reasons  for  the  differences 
in  the  yields  calculated  by  the  two 
systems.  Id. 


Concerning  petitioners'  contention 
that  the  Department  did  not  verify 
Dofasco's  explanation  concerning 
aberrational  yield  loss  rates,  we 
disagree.  In  the  second  administrative 
review,  the  Department  adjusted  certain 
yield  loss  rates  reported  by  Dofasco 
because  the  Department  determined  that 
there  were  certain  aberrant  yield  loss 
rates  which  affected  the  total  yield  loss 
rates  generated  by  PaYs.  See  1994/95 
Canadian  Steel  at  18459.  The 
Department  stated  that  Dofasco  did  not 
offer  an  explanation  of  the  apparently 
aberrational  data.  As  such,  for  the  final 
determination  in  the  second 
administrative  review,  the  Department 
applied  facts  available  by  excluding 
sales  orders  which  incorporated  what 
appeared  to  be  inaccurate  data  and  by 
upwardly  adjusting  Dofasco's  reported 
cost  of  manufacture  on  all  models  by  the 
percentage  difference  between  the 
reported  yield  loss  rate  and  the 
corrected  yield  loss  rate.  See  1994/95 
Canadian  Steel  at  18468  (April  15, 
1997). 

However,  for  this  review.  Dofasco  has 
provided  an  acceptable  explanation 
regarding  these  apparently 
"aberrational"  yields.  Specifically, 
Dofasco  stated  that  "customization  of  an 
order  often  involves  adding  a  piece  of 
steel  with  the  same  characteristics  as  the 
existing  steel  being  processed.  Dofasco 
added  that  this  customization  usually 
occurs  at  either  the  pickle  line  or  the 
galvanizing  line  *  *   '.Therefore, 
Dofasco  explained  that  the  yield  loss 
rates  reported  in  the  PaYs  system  with 
respect  to  these  orders  in  fact  is 
accurate.  Dofasco  also  stated  that, 
because  the  customization  of  these 
orders  involves  taking  pieces  originally 
processed  for  other  orders,  those  other 
orders  would  have  correspondingly  low 
yields."  See  Dofasco  Verification  Report 
at  pg.  20.  Exhibit  24.  Therefore,  we 
disagree  with  petitioners'  assertion  that 
the  Department  did  not  verify  these 
seemingly  aberrational  rates. 

(7)  Inclusion  of  Certain  Products  and 
Costs 

We  disagree  with  petitioners 
concerning  the  allegedly  improper 
inclusion  of  certain  products  and  their 
costs  in  Dofasco's  response.  Petitioners 
are  correct  to  point  out  that  there  are 
several  CONNUMs  reported  in  the 
response  for  which  there  are  different 
costs  per  the  earnings  statement.  The 
answer  for  this  was  presented  by 
Dofasco  at  verification,  when  Dofasco 
noted  that  there  were  several  products 
sold  (by  Sorevco)  during  the  third 
administrative  review  period  which 
were  produced  during  the  second 
administrative  review.  At  reconciliation. 
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Dofasco  reported  the  cost  for  such 
products  based  on  verified  second 
administrative  review  costs.  See  Dofasco 
Verification  Report  at  pp.  18-19. 

(8)  Calculation  of  Fixed  Costs  and 
Variable  Cost  of  Manufacture  (VCOM) 

We  agree  in  part  with  petitioners  and 
respondents.  While  the  record  shows 
that  there  may  be  some  differences 
regarding  the  items  Dofasco  included  in 
VCOM  as  reported  to  the  Department, 
compared  to  those  items  included  in  the 
reconciliation  at  verification,  we  note 
that  regardless  of  the  individual 
classification  of  certain  items  in  the 
reconciliation,  the  Department 
reconciled  Dofasco's  reported  costs  to 
the  costs  determined  from  Dofasco's 
normal  accounting  system  examined  by 
the  Department  at  verification.  The 
Department  found  that  the  average  costs 
per  product  grouping  for  those  product 
groupings  examined  at  verification  were 
comparable  (with  the  exception  of  one 
grouping,  for  which  Dofasco  provided 
an  explanation).  See  Dofasco 
Verification  Report  at  page  7.  The 
Department's  concern  with  comparing 
total  costs  for  each  product  grouping  is 
reflected  in  the  verification  report,  in 
which  the  Department  discusses  the 
comparison  of  total  manufacturing 
costs,  as  opposed  to  variable 
manufacturing  costs:  "(wle  then 
compared  total  per  unit  values  per* 
earnings  statement  after  the  above 
reconciling  items  to  the  average 
TOTCOM2  as  calculated  from  the 
submission  to  the  Department." 
(Emphasis  added)  See  Dofasco 
Verification  Report  at  page  7.  Whether 
certain  costs  were  included  in  VCOM  or 
not,  the  most  important  aspect  of  the 
cost  reconciliation  is  that  the  same  costs 
were  included  in  both  the  submission 
and  Dofasco's  normal  cost  accounting 
system. 

(9)  Verification  of  Alloy  Products 

Concerning  the  inclusion  of  alloy 
products  and  costs,  we  disagree  in  part 
with  both  petitioners  and  respondents. 
For  the  reconciliation,  the  Department 
tied  the  costs  per  financial  statements, 
exclusive  of  costs  associated  with  alloy 
products,  to  the  costs  reported  by 
Dofasco.  See  Dofasco  Verification 
Report  at  pg.  7  ("We  reviewed  Dofasco's 
adjustment  to  exclude  the  cost  of  alloy 
products  which  are  incorporated  into 
Dofasco's  normal  cost  accounting 
categories"). 

We  note  that,  contrary  to  Dofasco's 
assertion,  the  Department  is  indeed 
entitled  to  examine  costs  for  alloy 
products  at  verification,  as  such  costs 
were  necessary  to  perform  an  adequate 
reconciliation.  However,  the 


Department  has  the  discretion  in 
deciding  the  depth  to  which  it  will 
examine  any  information  pres-^nted  at 
verification.  The  fact  that  respondents 
did  not  provide  more  complete 
information,  when  the  Department  did 
not  ask  for  it,  cannot  be  held  against 
respondents.  The  purpose  of  verification 
is  not  to  examine  every  number 
submitted  by  respondent:  instead,  the 
objective  is  to  ensure  the  integrity  of  the 
response.  See,  e.g.,  Silicon  Metal  from 
Argentina:  Final  Results  of 
Antidumping  Administrative  Review,  58 
FR  65336,  65340  (December  14, 1993) 
("the  Department  is  not  required  to 
verify  every  figure  reported  in  the 
questionnaire  response.  The  process  of 
verification  involves  spot-checking  and 
cross-checking  the  information  that  the 
Department  selects  for  emphasis  in 
analyzing  each  specific  response"); 
Porcelainon-Steel  Cookware  from 
Mexico:  Final  Results  of  Antidumping 
Administrotive  Review,  55  FR  21061, 
21064  (May  22,  1990)  ("The  Department 
has  discretion  to  decide  which  items  to 
verify");  Monsanto  Co.  v.  United  States, 
698  Fed.  Supp.  275,  281  (CIT  1988) 
("Verification  is  a  spot  check  and  is  not 
intended  to  be  an  exhaustive 
examination  of  the  respondent's 
business"). 

Comment  13:  Petitioners  maintain 
that  Sorevco's  reconciliation,  which  was 
placed  on  the  record  as  part  of  its 
questionnaire  response,  shows  a 
significant  discrepancy.  In  attempting  to 
show  that  the  total  cost  of  manufacture 
reported  in  its  response  agreed  with  the 
production  costs  in  its  financial 
statements,  Sorevco  determined  the 
total  of  the  COMs  in  the  response  for  all 
products.  However,  Sorevco's  database 
shows  that  Sorevco's  total  COMs  [i.e. 
the  sum  of  the  COM  for  each  CONNUM 
multiplied  by  the  quantity  for  that 
CONNUM)  is  different.  Petitioners  state 
that  where  there  is  a  discrepancy 
between  the  reported  costs  and  the  costs 
maintained  in  the  financial  statement, 
the  Department  has  increased  the 
reported  costs  by  the  difference.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Pasta 
from  Italy.  61  FR  30326,  30358  (June  14, 
1996). 

Respondent  states  that  petitioners' 
allegation  that  there  is  a  discrepancy  in 
Sorevco's  reported  costs  is  in  error 
because  petitioners  incorrectly 
attempted  to  compare  the  total  COM 
reported  to  the  Department  on  the 
computer  database  with  the 
reconciliation  that  Sorevco  provided  in 
Exhibit  4  of  its  December  23,  1996 
supplemental  response.  According  to 
Sorevco,  this  is  not  an  appropriate 
comparison.  The  COM  reported  by 


Sorevco  in  the  December  23, 1996 
response  reflected  Sorevco's  costs  as  the 
company  maintains  them  in  the  normal 
course  of  business;  that  is,  this  COM 
reflects  the  transfer  price  at  which 
Sorevco  buys  cold-rolled  steel  from 
Dofasco  and  Sidbec-Dosco.  However,  as 
a  result  of  the  Department's  treatment  of 
Dofasco  and  Sorevco,  Dofasco  provided 
its  per-unit  cost  of  production  for  the 
cold-rolled  steel  it  sold  to  Sorevco.  For 
each  Sorevco  product  code,  Dofasco's 
per-unit  cost  of  production  was  weight- 
averaged  with  Sidbec-Dosco's  transfer 
price  to  arrive  at  a  weight-averaged  cost 
of  production  that  was  used  in  the 
response.  Thea^fore,  respondent  states 
that  in  the  computer  database,  Sorevco's 
COM  is  calculated  using  both  cost  and 
transfer  price  data  for  cold-rolled 
material.  Respondent  states  that  this 
same  methodology  was  used  in  prior 
reviews,  has  been  verified  by  the 
Department,  and  has  never  been 
challenged  by  petitioners. 

Department's  Position:  We  agree  with 
respondent.  In  past  reviews  and  in  the 
instant  case,  the  Department  has 
accepted  Sorevco's  methodology  for 
reporting  COM,  including  the  valuation 
of  substrate  provided  by  related  parties. 
This  methodology  leads  to  the 
difference  between  the  costs  reported  to 
the  Department  and  Sorevco's  internal 
cost  accounts.  The  difference  is 
therefore  adequately  explained. 

Comment  14:  Petitioners  claim  that  on 
May  28,  1997,  Dofasco  for  the  first  time 
submitted  freight  information  that  had 
been  the  subject  of  two  prior 
information  requests  by  the  Department. 
Petitioners  maintain  that  Dofasco  had 
the  information  in  its  possession  and 
claimed  complete  reporting  but  did  not 
submit  this  information  until  petitioners 
demonstrated,  in  another  review,  that 
Dofasco's  claim  of  complete  reporting 
was  incorrect.  Petitioners  further 
suggest  that  the  Department  use  adverse 
facts  available  based  on  the  fact  that 
Dofasco  did  not  comply  to  the  best  of  its 
ability  when  it  repeatedly  failed  to 
supply  the  necessary  freight  rates  in 
response  to  the  Department's 
information  requests.  As  such, 
petitioners  argue  that  the  May  28, 1997 
response  constitutes  an  untimely 
submission  of  factual  information  which 
warrants  the  application  of  facts 
available  by  the  Department. 

Dofasco  contends  that  it  did  not 
withhold  information  from  the 
Department.  According  to  Dofasco,  in 
the  second  administrative  review  it 
became  clear  that  there  was  a 
programming  error  which  caused 
certain  freight  costs  to  be  missing.  As 
soon  as  this  programming  error  was 
discovered  in  the  second  review. 
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Dofasco  alleges  that  its  counsel 
contacted  the  Department  to  inform  the 
Department  that  the  same  error  existed 
in  the  third  review.  Dofasco  contends 
that  as  a  result  of  this  conversation,  the 
Department  issued  a  supplemental 
questionnaire  on  this  issue  which  was 
intended  to  allow  Dofasco  to  explain 
whether  any  freight  costs  were  missing 
and  provide  any  missing  data.  At  that 
time,  Dofasco  explains  that  it  informed 
the  Department  of  the  programming 
error  and  provided  the  data  for  the 
locations  in  question.  Dofasco  maintains 
that  it  could  not  have  withheld 
information  because  Dofasco  did  not 
even  know  that  an  error  existed  at  the 
time  it  filed  its  first  supplemental 
questionnaire  response  in  the  third 
review. 

In  addition,  Dofasco  claims  that 
section  782(d)  of  the  Act  provides  the 
Department  with  the  discretion  to  allow 
respondents  to  remedy  or  explain 
deficiencies.  Respondent  states  that  this 
was  exactly  what  the  Department  did 
when  it  issued  the  supplemental 
questionnaire  to  Dofasco  requesting 
information  on  the  missing  maximum 
freight  rates.  After  receiving  the 
information  from  Dofasco,  Dofasco 
maintains  that  the  Department  appeared 
to  be  satisfied  with  the  information  and 
used  it  in  the  preliminary  results  over 
three  months  later. 

In  conclusion,  Dofasco  argues  that  the 
information  was  submitted  in  a  timely 
manner  according  to  the  second 
supplemental  questiormaire,  could  be 
verified,  was  not  incomplete,  and  could 
be  used  without  undue  difficulty. 
Moreover.  Dofasco  maintains  that  it 
acted  to  the  best  of  its  ability  to  provide 
the  information  as  soon  as  it  was 
discovered  that  it  was  missing.  As  a 
result,  Dofasco  argues  that  the 
Department  should  continue  to  use  the 
information  supplied  by  Dofasco  in  the 
final  results. 

Department's  Position:  We  agree  with 
respondent.  In  its  original 
questionnaire,  the  Department  required 
Dofasco  to  report  the  freight  cost 
incurred  for  each  sale  to  the  United 
States.  Dofasco  stated  that  for  certain 
sales,  it  was  unable  to  report  the  actual 
freight  charges;  instead,  it  reported 
maximum  freight  for  each  destination. 
See  Dofasco 's  November  13, 1996 
response  at  C-22.  23  (proprietary 
version).  In  the  database  submitted  in 
the  response  dated  November  13, 1996, 
however,  there  were  numerous  sales  in 
the  United  States  for  which  Dofasco 
reported  a  prepaid  freight  but  failed  to 
report  a  maximum  freight  rate.  In  a 
supplemental  questionnaire,  the 
Department  asked  Dofasco  to  explain 
why  it  had  not  reported  a  maximum 


freight  rate  for  certain  sales.  See  the 
Department's  Supplemental 
Questionnaire  dated  December  5, 1996 
at  page  4.  Dofasco  responded  that  it  had 
reported  maximum  freight  for  these 
sales,  either  in  the  MAXFRTU  field  or 
else  in  the  DINLFTWU  field.  See 
Dofasco 's  December  23, 1996  response 
at  letproprietary  version).  In  early  May 
of  1997,  it  became  apparent,  in  the 
second  review  of  this  proceeding,  that 
there  was  a  programming  error  which 
caused  certain  freight  costs  to  be 
missing.  The  Department  issued  Dofasco 
a  second  supplemental  questionnaire 
dated  May  16, 1997,  which  asked 
Dofasco  to  explain  why  there  were 
certain  sales  with  no  associated 
maximum  freight  value,  despite 
Dofasco's  statement  to  the  contrary. 
Dofasco  explained  that  due  to  a 
programming  error,  it  inadvertently 
failed  to  report  maximum  freight 
charges  for  certain  sales;  it  supplied  the 
missing  maximum  freight  rates  for  four 
customer  shipping  locations.  See 
Dofasco's  response  dated  May  28.  1997 
at  page  2. 

Section  782(d)  of  the  Act  and  section 
353.31(b)(1)  of  the  Department's 
regulations  permit  the  Department  to 
solicit  and  consider  information  which 
was  not  supplied  in  the  original  or  first 
supplemental  questionnaire  responses. 
Based  on  this  statutory  and  regulatory 
authority,  the  Department  accepted  this 
information  as  reported.  Since  Dofasco's 
May  28,  1997  response  to  the 
Department's  May  16. 1997 
questionnaire  was  submitted  by  the 
deadline,  there  is  no  basis  to  petitioners' 
claim  that  the  information  was  not 
submitted  in  a  timely  manner. 
Therefore,  we  have  continued  to  use 
this  information  for  the  final  results  of 
this  review. 

Comment  15:  Petitioners  argue  that 
the  Department  has  traditionally  treated 
sales  to  the  United  States  as  constructed 
export  price  ("CEP")  sales  when  the  sale 
is  made  through  a  foreign  producer's 
U.S.  subsidiary.  Petitioners  claim  that, 
where  sales  are  made  prior  to 
importation,  the  Department  will 
classify  such  U.S.  sales  as  export  price 
("EP")  sales  when  the  merchandise  is 
shipped  directly  to  an  unaffiliated  buyer 
without  being  introduced  into  the 
affiliated  selling  agent's  inventory  or 
where  this  procedure  is  the  customary 
sales  channel  between  the  parties  and 
the  affiliated  selling  agent  only  acts  as 
a  processor  of  paper  and  a 
communications  link  between  the 
unaffiliated  buyer  and  the  foreign 
producer. 

In  the  instant  case,  petitioners 
maintain  that  the  record  shows  that 
Dofasco's  U.S.  subsidiary,  Dofasco 


U.S.A.  ("DUSA").  introduced  the 
merchandise  into  its  inventory  and 
performed  an  active  role  in  selling  the 
merchandise.  Thus,  petitioners  contend 
that  CEP  treatment  is  warranted. 

First,  petitioners  allege  that  DUSA 
introduces  merchandise  into  its 
physical  inventory  in  cases  where  it 
stores  the  merchandise  at 
independently-owned  warehouses  prior 
to  deUvery.  The  Department's  practice, 
petitioners  contend,  has  been  to  classify 
sales  as  CEP  whenever  the  merchandise 
is  warehoused  by  the  affiliate.  See 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Germany:  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  18390,  18391  (April  15.  1997). 
Petitioners  allege  that  in  the  instant 
case,  a  significant  portion  of  Dofasco's 
sales  were  warehoused  in  the  United 
States  prior  to  delivery. 

In  addition,  petitioners  maintain  that 
DUSA  plays  an  active  role  in  Dofasco's 
selling  activities.  They  maintain  that  the 
Department  has  accorded  CEP  treatment 
to  sales  where  the  foreign  producer 
attended  meetings  with  U.S.  customers, 
reserved  the  right  to  approve  all  orders, 
and  limited  the  affiliate's  ability  to 
negotiate  prices  within  certain  ranges. 
See  Small  Diameter  Circular  Seamless 
Carbon  and  Alloy  Steel  Standard.  Line 
and  Pressure  Pipe  From  Germany: 
Preliminary  Results  of  Antidumping 
Administrative  Review,  62  FR  47446 
(September  9,  1997)  and  Cut-to-Length 
Carbon  Steel  Plate  from  Belgium: 
Preliminary  Results  of  Antidumping 
Administrative  Review,  62  FR  48213. 
49214-15  (September  15.  1997).  In  the 
instant  case,  petitioners  claim  that  the 
issue  is  not  whether  DUSA  has 
negotiating  authority,  but  instead 
whether  DUSA's  level  of  participation 
in  the  selling  process  is  sufficiently 
substantial.  Petitioners  cite  certain 
letters  on  the  record  which  they  believe 
demonstrates  DUSA's  substantial 
involvement  in  the  selling  process. 
Furthermore,  they  point  out  several 
documents  on  the  record  which  discuss 
DUSA's  involvement  in  arranging 
further  manufacturing  and  warehousing, 
which  they  claim  the  Department  has 
determined  in  other  cases  to  constitute 
more  than  simply  routine  selling 
functions  (thus  meriting  CEP  treatment). 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled  from 
Germany  ("Printing  Presses  from 
Germany"),  61  FR  38166  (July  23. 1996). 

Dofasco  asserts  that  the  Department 
correctly  determined  that  all  of 
Dofasco's  U.S.  sales  were  EP 
transactions  based  on  the  fact  that  the 
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sales  were  made  before  importation, 
Dofasco  maintains  that  the  Department's 
practice  has  been  to  treat  U.S.  sales 
through  a  U.S.  affiliate  as  EP 
transactions  if  the  following  three 
criteria  are  met:  (1)  the  merchandise  is 
shipped  directly  to  the  U.S.  customer 
without  entering  the  affiliate's 
inventory;  (2)  this  is  the  customary 
channel  of  trade  and  (3)  the  affiliate 
only  acts  as  a  sales  document  processor 
and  communications  link.  See  Steel 
from  Korea.  62  FR  18404,  18423  (April 
15, 1997)  and  Printing  Presses  from 
Germany.  38175. 

Dofasco  argues  that  the  Department 
defines  "inventory"  as  merchandise  that 
is  in  storage  and  is  available  for  sale  to 
various  customers.  See  Certain  Cut-to- 
Length  Steel  Plate  from  Germany:  Final 
Results  of  Antidumping  Administrative 
Review  ("Steel  Plate  from  Germany"), 
61  FR  13834, 13843  (March  28.  1996) 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Stainless  Wire 
Rods  from  France  ("Wire  Rod  from 
France").  58  FR  68865,  68868-69 
(December  29,  1993).  Dofasco  maintains 
that  the  Department  has  held  that  even 
though  a  U.S.  affiliate  may  have  taken 
title  to  the  imported  merchandise  and 
arranged  for  its  warehousing  in  the  U.S., 
if  the  merchandise  was  warehoused  to 
await  dehvery  to  a  specific  customer  or 
if  the  customer  dictated  that 
merchandise  be  warehoused,  then  the 
sale  is  not  considered  to  be  a  CEP 
transaction.  See  Zenith  Electrical  Corp. 
V.  United  States  ("Zenith").  Slip  Op.  94- 
146  at  7-8  (CIT  1994)  and  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan:  Preliminary  Results  of 
Antidumping  Administrative  Review,  54 
FR  48922,  48923  (Nov.  28, 1989).  In  this 
case.  Dofasco  contends  that  for  the  few 
sales  through  DUSA  that  were 
warehoused,  this  merchandise  was 
warehoused  in  independent  warehouses 
after  the  sale,  and  thus  was  not  stored 
awaiting  sale. 

Dofasco  also  maintains  that  DUSA's 
role  is  that  of  a  paper  processor  and 
communications  link  that  does  not 
negotiate  prices  or  market  products. 
Even  were  the  affiliate  to  extend  credit 
to  U.S.  customers,  process  warranty 
claims,  and  engage  in  project 
development,  Dofasco  argues  that  the 
Department  has  held  that  a  sale  through 
the  U.S.  affiliate  is  properly  an  EP 
transaction  because  the  affiliate's  selling 
functions  are  of  a  kind  that  the  exporter 
or  foreign  producer  would  normally 
perform.  Dofasco  argues  that  an  affiliate 
ceases  to  be  a  paper  processor  and 
communications  link  only  if  it  controls 
the  terms  of  sale.  See  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea:  Final  Results  of 


Antidumping  Administrative  Review,  61 
FR  18547,  18552  (April  26,  1996);  Steel 
Plate  from  Germany  at  13842-^3;  and 
Wire  Rod  from  France  at  68869.  In  this 
case,  Dofasco  alleges  that  DUSA  does 
not  perform  any  additional  selling 
functions  that  Dofasco  would  normally 
perform;  documents  on  the  record 
demonstrate  that  Dofasco  is  responsible 
for  conducting  sales  activities. 

Department's  Position:  We  agree  with 
respondents.  The  Department,  in  the 
first  and  second  administrative  reviews 
of  this  proceeding,  determined  that 
Dofasco's  sales  through  DUSA  were  EP 
transactions.  The  Department  noted  that 
"while  the  Department  usually  finds 
further  manufacturing  of  merchandise 
occurs  in  the  context  of  ESP  (now  CEP) 
sales,  and  while  19  U.S.C.  section 
1677a(e)(3),  discussing  adjustments  to 
ESP,  is  the  only  explicit  reference  to 
further  manufacturing  in  the  statute,  it 
would  clearly  be  a  mistake  to  define  the 
sale  as  an  ES*  sale  simply  because  there 
is  further  manufacturing."  See 
Memorandum  for  Roland  McDonald: 
Administrative  Review  of  Corrosion 
Resistant  Carbon  Steel  Flat  Products 
from  Canada:  Categorization  of  Sales  of 
Dofasco.  Inc.  ("Memorandum  for 
Roland  McDonald"),  page  2  (July  12, 
1995)  (Public  Version). 

In  the  second  administrative  review, 
the  Department  determined  that  sales 
through  DUSA  should  not  be  classified 
as  CEP  sales  based  on  the  following:  (1) 
warehousing  inventory  destined  for 
specific  customers  at  privately  owned 
warehousing  facilities  does  not 
constitute  taking  the  merchandise  into 
DUSA's  physical  inventory;  (2) 
Dofasco's  channels  of  delivery  remain 
the  same — that  is,  the  Department 
verified  that  the  merchandise  is 
delivered  directly  from  Dofasco  to  the 
U.S.  customer;  and  (3)  DUSA's  role  in 
the  sales  process  constitutes  only  that  of 
a  communications  link  and  paper 
processor.  See  1 994/95  Canadian  Steel 
at  18460-18462  (April  15, 1997). 

A  further  discussion  of  this  policy 
exists  in  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  fran  Korea:  Final  Results  of 
Antidumpir%g  Administrative  Review 
("Korean  Steel  Final  Results"),  which 
was  signed  March  9,  1998.  In  that 
notice,  we  explain  that  CEP  treatment  is 
appropriate  where  certain  facts  indicate 
"that  the  subject  merchandise  is  first 
sold  in  the  United  States  by  or  for  the 
account  of  the  producer  or  exporter" 
and  not  sold  by  the  producer  or  exporter 
outside  the  United  States.  Such  a 
finding  requires  that  certain  criteria  be 
met,  such  as:  (1)  whether  the 
merchandise  was  shipped  directly  from 
the  manufacturer  to  the  unaffiliated  U.S. 


customer;  (2)  whether  this  was  the 
customary  commercial  channel  between 
the  parties  involved;  and  (3)  whether 
the  function  of  the  U.S.  selling  agent  is 
limited  to  that  of  a  "processor  of  sales- 
related  documentation"  and  a 
"communication  link"  with  the 
unrelated  U.S.  buyer.  Where  the  factors 
indicate  that  tha  activities  of  the  U.S. 
affiliate  are  ancillary  to  the  sale  (e.g. 
arranging  transportation  or  customs 
clearance,  invoicing),  we  treat  the 
transactions  as  EP  sales.  Where  the  U.S. 
affiliate  has  more  than  an  incidental 
involvement  in  making  sales  (e.g., 
solicits  sales,  negotiates  contracts  or 
prices)  or  providing  customer  support, 
we  treat  the  transactions  as  CEP  sales." 

For  this  administrative  review, 
petitioners  do  not  present  any  new 
arguments  regarding  this  issue,  nor  is 
the  fact  pattern  pertaining  to  DUSA 
sales  significanUy  different  from  past 
reviews.  Moreover,  as  we  also  indicate 
in  Comment  16  below,  we  believe  that 
evidence  on  the  record  indicates  that 
DUSA's  involvement  in  the  sales 
process  is  ancillary.  Therefore,  we  are 
maintaining  the  methodology  we 
adopted  in  the  first  and  second 
administrative  reviews  and  classifying 
DUSA's  sales  as  EP  transactions. 

Comment  16:  Petitioners  urge  that,  in 
the  event  the  Department  does  not  agree 
with  petitioners  with  respect  to  the 
classification  of  all  DUSA  sales  as  CEP 
sales,  the  Department  should  classify  all 
further  manufactured  sales  as  CEP  sales. 
Petitioners  cite  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea:  Preliminary 
Results  of  Antidumping  Administrative 
Review  ("Korean  Steel"),  62  FR  47422, 
47425-26  (September  9, 1997)  as  a  case 
in  which  the  Department  found  that 
certain  sales  made  by  a  respondent  prior 
to  importation  had  substantial 
involvement  on  the  part  of  the  U.S. 
subsidiary.  Petitioners  argue  that  the 
same  facts  apply  here. 

Dofasco  argues  that  sales  through 
DUSA  which  vrere  further  processed 
should  not  be  treated  as  CEP 
transactions  solely  because  of  this 
further  processing.  Dofasco  argues  that 
the  Department's  position  in  the  first 
and  second  administrative  reviews  (that 
it  would  be  incorrect  to  define  the  sale 
as  CEP  simply  because  there  is  further 
processing)  is  still  valid  as  there  is  no 
additional  information  on  the  record  in 
this  review  which  would  merit  a 
revisiting  of  this  issue. 

Department's  Position:  We  disagree 
with  petitioners  that  the  information  on 
the  record  proves  that  DUSA  plays  an 
"active"  role  in  the  selling  process.  In 
fact,  the  evidence  on  the  record  does  not 
suggest  that  DUSA's  role  in  the  selling 
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process  was  anything  beyond  an 
ancillary  role.  As  much  of  this 
information  is  business  proprietary, 
please  refer  to  Dofasco's  Final  Results 
Analysis  Memorandum,  page  5 
(business  proprietary  version).  In 
addition,  Korean  Steel  discussed  four 
factors  in  its  determination  of  CEP/EP 
treatment  for  sales  with  further 
processing,  not  all  of  which  apply  to 
this  case.  See  Dofasco's  Final  Results 
Analysis  Memorandum,  page  5 
(business  proprietary  version). 
Therefore,  for  these  final  results,  we 
have  classified  all  sales  made  through 
DUSA  as  EP  transactions. 

Comment  17:  Petitioners  contend  that 
Dofasco  improperly  calculated  home 
market  credit  expenses  in  its  response 
by  applying  the  interest  rate  to  the  gross 
unit  price  plus  the  amount  of  the  goods 
and  services  tax  ("GST").  Petitioners 
maintain  that  the  Department's  clearly 
stated  practice  is  that  home  market 
credit  expenses  are  to  be  calculated  on 
the  basis  of  gross  unit  price  exclusive  of 
any  value  added  tax  ("VAT").  See 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Brazil:  Final  Results  of 
Antidumping  Administrative  Review 
("Carbon  Steel  Plate  from  Brazil"),  62 
FR  18486, 18487-88  (April  15, 1997). 
Silicon  Metal  from  Brazil:  Final  Results 
of  Antidumping  Administrative  Review 
and  Determination  not  to  Revoke  in 
Part,  62  FR  1954,  1961  (January  14. 
1997),  Ferrosilicon  from  Brazil:  Final 
Results  of  Antidumping  Administrative 
Review,  61  FR  59407,  59410  (November 
22.  1996),  Steel  Wire  Rope  from  the 
Republic  of  Korea:  Final  Results  of 
Antidumping  Administrative  Review,  60 
FR  63499,  63504  (December  11,  1995), 
and  Circular  Welded  Non-Alloy  Steel 
Pipe  and  Tube  from  Mexico:  Final     ' 
Results  of  Antidumping  Administrative 
Review  ("Steel  Pipe  and  Tube  from 
Mexico"),  62  FR  37014,  37016  (July  10, 
1997).  Accordingly,  petitioners  contend 
that  the  Department  should  recalculate 
Dofasco's  home  market  credit  expense 
exclusive  of  the  seven  percent  GST. 

Dofasco  does  not  dispute  that  the 
Department's  practice  has  been  to 
exclude  VAT  from  the  calculation  of 
credit  expense.  See.  e.g..  Steel  Pipe  and 
Tube  from  Mexico  at  37106.  However, 
they  allege  that  the  Department's 
reasoning  for  doing  so  is  incorrect. 
Dofasco  claims  that  the  Department's 
statement  that  VAT  is  a  revenue  for  the 
government  is  correct.  However. 
Dofasco  claims  that  the  Department  is 
incorrect  in  stating  that  credit  expenses 
for  VAT  payment  by  the  company  is  a 
government  expense.  In  fact.  Dofasco 
maintains  that  because  there  is  a  lag 
between  the  time  that  it  pays  the  tax 
(the  date  of  shipment)  and  the  date  it 


receives  payment  from  the  buyer. 
Dofasco  incurs  an  opportunity  cost 
associated  with  the  time  it  does  not 
have  use  of  the  money.  Dofasco  requests 
that  the  Department  reconsider  its 
position  on  this  issue  and  calculate 
Dofasco's  credit  expense  inclusive  of 
VAT. 

Department's  Position:  We  agree  with 
petitioners  and  respondents  that  it  has 
been  the  Department's  long-standing 
practice  to  calculate  a  company's  credit 
expense  exclusive  of  VAT.  However,  we 
disagree  with  respondents  that  the 
Department  should  revisit  this  position. 
In  Carbon  Steel  Plate  from  Brazil  at 
18486,  the  Department  rejected  the 
argument  Dofasco  makes  here,  stating 
that  "there  may  be  a  potential 
opportunity  cost  associated  with  the 
respondents"  prepayment  of  the  VAT. 
[however]  this  fact  alone  is  not  a 
sufficient  basis  for  the  Department  to 
make  an  adjustment  in  price-to-price 
comparisons.  Thus,  to  allow  the  type  of 
credit  adjustment  suggested  by  the 
respondents  would  imply  in  the  future 
the  Department  would  be  faced  with  the 
virtually  impossible  task  of  trying  to 
determine  the  potential  opportunity  cost 
or  gain  of  every  charge  and  expense 
reported  in  the  respondents'  home 
market  and  U.S.  databases."  Therefore, 
for  the  final  results  of  this  review,  the 
Department  has  recalculated  Dofasco's 
credit  expense  so  that  it  is  exclusive  of 
VAT,  as  suggested  by  petitioners. 

Comment  18:  Respondent  argues  that 
the  Department  should  correct  certain 
clerical  errors  it  made  in  the 
preliminary  results  of  review. 
Specifically,  Dofasco  claims  that  the 
Department:  (1)  incorrectly  subtracted 
prepaid  freight  from  the  reported  gross 
unit  price  in  the  margin  calculation 
program;  (2)  failed  to  use  the  proper 
exchange  rate  conversions  in  the 
calculation  of  direct  selling  expenses; 
and  (3)  used  maximum  freight  expenses 
instead  of  actual  freight  expenses,  where 
provided,  to  calculate  U.S.  movement 
expenses.  Additionally,  as  stated  above 
in  Comment  11.  Dofasco  disagrees  with 
the  Department's  use  of  Baycoat's 
invoice  prices.  However,  if  the 
Department  uses  those  prices,  Dofasco 
asserts  that  it  must  also  use  the  reported 
G&A  and  interest  expenses  that  are 
based  on  the  invoice  price. 

Petitioners  disagree  that  the 
Department  should  value  U.S. 
movement  expenses  based  on  actual, 
instead  of  maximum,  freight  as  the 
record  allegedly  shows  certain 
inconsistencies  which  suggest  that  the 
computer  system  which  tracks  actual 
freight  is  not  yet  functional.  In 
particular,  petitioners  contend  that  an 
invoice  submitted  in  order  to  confirm 


the  validity  of  the  computer  program 
'  which  trades  actual  freight  in  fact 
proves  that  the  program  is  not  working 
properly,  since  the  database  reflects  a 
different  number  than  that  reported  in 
the  invoice.  See  Dofasco's  December  23, 
1996  Response  (proprietary  version)  at 
Exhibit  17,  compared  to,  inter  alia, 
observation  number  1921  in  Dofasco's 
December  23,  1996  Section  C  computer 
printout. 

Petitioners  agree  with  respondents 
that  the  Department  should  include 
reported  G&A  and  interest  expenses  for 
reported  costs  based  on  Baycoat's 
invoice  prices. 

Petitioners  argue  that  the  Department 
failed  to  include  all  relevant  freight 
charges  for  certain  U.S.  sales.  In 
particular,  petitioners  assert  that  the 
Department  should  add  inland  freight 
from  the  warehouse  to  the  U.S. 
customer  (INLFWCU)  to  its  calculation 
of  U.S.  moving  expenses  for  these  sales. 

Department's  Position:  We  agree  with 
respondent  that  we  incorrectly 
subtracted  prepaid  freight  from  the 
reported  gross  unit  price  in  the  margin 
calculation  program  and  have  corrected 
this  error  for  the  final  results.  We  also 
agree  with  respondents  that  we  should 
revise  our  exchange  rate  conversion 
errors  in  the  calculation  of  direct  selling 
expenses  for  the  final  results. 

We  agree  with  petitioners  that  the 
record  demonstrates  that  the  computer 
program  which  Dofasco  has  begun  using 
to  calculate  actual  freight  expenses  is 
not  working  properly  as  the  actual 
freight  charge  which  is  showm  on  the 
invoice  does  not  match  that  reported  in 
Dofasco's  database.  As  there  is  nothing 
on  the  record  that  can  demonstrate  the 
accuracy  of  the  actual  freight  field,  we 
are  continuing  to  use  the  maximum 
freight  field  when  determining  U.S. 
moving  expenses  for  certain  sales  in  the 
final  results  of  this  review. 

We  agree  with  both  respondents  and 
petitioners  that  we  should  use  the 
reported  G&A  and  interest  expenses 
based  on  Baycoat's  transfer  price  and 
have  corrected  this  error  for  the  final 
results  of  this  review. 

We  disagree  with  petitioners  that  the 
Department  should  add  inland  freight 
from  the  warehouse  to  the  U.S. 
customer  (INLFWCU)  to  its  calculation 
of  U.S.  moving  expenses  for  certain 
sales.  The  Department  understands  the 
MAXFRTU  field  to  represent  the 
maximum  freight  expenses  from  the 
warehouse  to  the  customer.  See  the 
Department's  questionnaire  dated 
September  19, 1996  at  page  C-30  and 
Dofasco's  November  13, 1996  response 
to  the  Department's  questionnaire  at 
page  C-21-23.  As  such,  we  will  treat 
U.S.  movement  expenses  consistently 
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with  our  treatment  of  movement 
expenses  in  earHer  segments  of  this 
proceeding.  See,  e.g..  1994/95  Canadian 
Steel  at  18462. 

MRM  •     • 

Comment  19:  Petitioners  argue  that 
MRM  has  reported  estimated  freight 
expenses  despite  its  abiUty  to  report 
actual  freight  expenses  on  an  invoice- 
by-invoice  basis.  Therefore,  petitioners 
contend  that  the  Department  should 
reject  MRM's  reported  freight  expense. 
Because  MRM  allegedly  withheld 
information  requested  twice  by  the 
Department,  petitioners  contend  that  the 
Department  should  apply  adverse  facts 
available  in  calculating  MRM's  freight 
expenses  for  both  the  home  market  (by 
disallowing  all  reported  freight 
expenses)  and  the  U.S.  market  (by 
applying  the  highest  reported  freight 
expense  to  all  sales). 

MRM  maintains  that  it  does  not  track 
actual  height  costs  on  an  invoice- 
specific  or  transaction-specific  basis  in 
the  ordinary  course  of  business.  For  this 
administrative  review,  MRM  reported 
an  estimated  freight  cost  based  on  the 
application  of  MRM's  height  rate  to 
each  specific  shipment.  MRM  claims 
that  when  the  actual  freight  costs  are 
available,  it  records  this  information  in 
its  accounts  payable  files.  MRM 
contends  that  reporting  actual  freight 
expense  instead  of  the  estimated  freight 
expense  would  have  been  extremely 
tedious  and  burdensome  for  MRM  and 
would  have  little  effect  on  the 
[department's  margin  analysis. 
Moreover,  MRM  claims  that  the 
Department  accepted  MRM's  allocation 
method  for  freight  expenses  for  the  first 
review.  See  1993/94  Canadian  Steel  at 
13829.  MRM  argues  that  the  Department 
verified  MRM's  treatment  of  freight 
expenses  and  the  Department's 
questionnaire  did  not  prohibit  the  use  of 
an  appropriate  allocation  methodology 
in  determining  freight  expense. 

MRM  argues  that  the  Diepartment  has 
consistently  allowed  the  use  of 
reasonable  allocative  methodologies  in 
reporting  freight  expense.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Small  Diameter 
Circular  Seamless  Carbon  and  Alloy 
Steel,  Standard,  Line  and  Pressure  Pipe 
from  Italy,  60  FR  31981,  31987  (June  19. 
1995),  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Oil  Country 
Tubular  Goods  from  Korea,  60  FR 
33561.  33563  (June  28,  1995). 

Department's  Position:  We  agree  with 
respondent.  First,  we  note  the 
Department's  standard  questionnaire 
explicitly  contemplates  a  respondent's 
inability  to  report  actual  freight 
expenses.  See  Antidumping  Duty 


Questionnaire,  page  4  ("Averages  may 
only  be  used  for  expenses  that  can  be 
tied  to  a  particular  sale  (e.g..  freight) 
when  to  do  otherwise  would  create  a 
significant  burden  because  of  the 
manner  in  which  your  accounting 
records  are  maintained").  Second,  the 
DepartmOTit  has  in  the  past  allowed  the 
reporting  of  estimated  height  expenses 
as  long  as  the  freight  estimates  are 
reasonable  and  any  differences  between 
estimated  amounts  and  actual  freight 
charges  are  minor.  See,  e.g.,  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Small  Diameter 
Circular  Seamless  Carbon  and  Alloy 
Steel,  Standard,  Line  and  Pressure  Pipe 
from  Italy,  60  FR  31981,  31987  (June  19, 
1995). 

In  this  review,  MRM  reported  that  it 
does  not  track  the  actual  height 
payment  on  an  invoice-by-invoice  basis 
in  the  normal  course  of  business.  See 
Verification  of  Gerdau  MRM  Steel 's 
("MRM")  Sales  Response  at  pp.  6-9.  At 
verification,  we  examined 
docimientation  concerning  MRM's 
freight  expenses  and  tied  them  to  the 
response.  In  addition,  we  examined  the 
variances  between  actual  and  estimated 
freight  payments  for  both  home  market 
and  U.S.  sales  and  found  that  the 
variances  were  either  nonexistent  or 
nlinimal.  Consequently,  we  determine 
that  MRM's  height  methodology  is 
reasonable  and  have  allowed  the 
adjustments  for  the  final  results. 

Comment  20:  Petitioners  argue  that 
MRM  improperly  reported  credit 
expense.  Specifically,  petitioners  argue 
that  MRM  inappropriately  calculated 
credit  expense  using  the  average 
payment  date  information  instead  of 
actual  payment  date  information. 
Petitioners  claim  that  MRM  recorded 
actual  payment  data  but  then  deleted 
this  information  from  its  computer 
system.  Because  MRM  allegedly  deleted 
this  information,  petitioners  insist  that 
the  Department  must  disallow  MRM's 
reported  home  market  credit  expense. 
Furthermore,  petitioners  urge  the 
Department  to  apply  adverse  facts 
available  for  credit  expense  for  U.S. 
sales  by  using  the  highest  reported 
credit  period. 

MRM  argues  that  it  reported  estimated 
dates  based  on  each  customer's  terms  of 
payment  because  it  does  not  maintain 
records  of  the  actual  date  of  payment 
received  for  each  invoice  in  its  ordinary 
course  of  business.  MRM  asserts  that  its 
ordinary  operating  procedures  do  not 
provide  for  the  maintenance  of 
information  on  the  date  of  payment. 
MRM  notes  that  the  maintenance  of 
information  on  the  date  of  payment  is 
neither  relevant  to  MRM  from  a 
business  perspective,  nor  mandated 


under  Canadian  GAAP.  Further,  MRM 
argues  that  the  Department  verified  the 
methodology  used  by  MRM  in  this 
review,  and  accepted  MRM's 
methodology  for  approximating  the  date 
of  payment  in  the  first  review  of  plate 
from  Canada.  See  1993/94  Canadian 
Steel  at  13829. 

MRM  contends  that  they  were  not 
instructed  by  the  Department  in  the  first 
administrative  review  to  follow  any 
particular  methodologies  in  future 
reviews.  MRM  also  notes  that  in  the  first 
review,  the  Department  accepted  the 
same  method  utilized  in  this  case  for 
purposes  of  calculating  MRM's  credit 
expense.  Id.  Further.  MRM  asserts  that 
in  the  litigation  arising  from  the  review, 
the  Department  withdrew  its  request  for 
a  remand  on  the  issue  of  the  allowance 
of  the  adjustment  to  FMV  for  MRM's 
credit  expenses.  Finally,  MRM  argues 
that,  even  if  MRM's  U.S.  credit  expense 
was  uniformly  increased  by  the  amount 
suggested  by  petitioners,  the  result 
would  be  a  minimal  decrease  in  MRM's 
"large"  negative  margins. 

Department's  Position:  We  disagree 
with  petitioners  that  MRM's  credit 
expenses  should  be  denied.  Based  on 
the  results  of  verification,  we  find 
MRM's  use  of  the  average  age  of 
invoices  for  each  month  of  the  POR  to 
be  an  acceptable  methodology  for 
determining  credit  expenses.  At 
verification,  we  found  that  MRM  was 
unable  to  report  the  actual  expense 
because  in  the  normal  course  of 
business,  MRM  does  not  maintain 
information  on  the  date  of  payment  in 
its  computer  system.  We  reviewed 
MRM's  credit  information  contained  in 
their  sales  response  and  determined  that 
actual  accounts  receivable  balances 
were  divided  by  average  daily  sales 
figures  to  arrive  at  average  days 
outstanding  balances  for  Canadian 
customers  and  U.S.  customers. 
Furthermore,  MRM  stated  that  this  is 
the  same  methodology  it  uses  in 
submitting  information  to  its  parent 
company  in  the  normal  course  of 
business.  See  Verification  of  Gerdau 
MRM  Steel's  ("MRM")  Sales  Response  at 
pg.  9.  Finally,  petitioners  have  pointed 
to  no  record  evidence  showing  that 
MRM's  methodology  has  led  to  a 
distortion  of  reported  credit  expenses. 
Therefore,  we  have  allowed  MRM's 
reported  credit  expenses  for  the  final 
results. 

Comment  21:  Petitioners  argue  that 
MRM  failed  to  substantiate  its  claimed 
home  market  rebate  adjustment. 
Petitioners  charge  that  MRM  did  not 
meet  its  burden  of  showing  that  its 
customers  had  prior  knowledge  of  the 
rebates.  Because  MRM  has  not 
established  its  entitlement  to  this 
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adjustment,  petitioners  urge  the 
Department  to  reject  MRM's  claim. 

MRM  argues  that  there  is  substantial 
evidence  on  the  administrative  record  to 
support  the  Department's  decision  to 
adjust  normal  value  for  claimed  rebate 
amounts.  MRM  insists  that  the 
Department  routinely  grants 
adjustments  to  normal  value  for  rebates 
or  other  post-sale  price  adjustments. 
Smith-Corona  Group  v.  United  States, 
713  F.2d  1568  (1983).  MRM  notes  that 
the  Department  deducted  rebate 
amoimts  from  FMV  in  the  first 
administrative  review  of  steel  plate  from 
Canada.  See  1993/94  Canadian  SteeUt 
13829.  MRM  argues  that  since  it  used 
the  same  methodology  to  derive  and 
report  transaction-specific  rebate 
amounts  in  the  first  review,  the 
Department's  preliminary  decision  to 
reduce  normal  value  for  these  amounts 
should  be  adopted  in  the  final  results  of 
the  instant  review. 

MRM  further  argues  that  they  have 
satisfied  the  legal  criteria  for  rebates  and 
therefore  should  receive  an  adjustment 
to  normal  value  on  that  basis.  See 
Smith-Corona  Group,  Consumer 
Products  Division.  SCM  Corp.  v.  United 
States.  3  CIT  126, 146-49  (1982).  MRM 
asserts  that  it  is  the  Department's 
"general  policy  to  allow  rebates  only 
when  the  terms  of  sale  are 
predetermined."  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France  et  ai; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  Partial 
Termination  of  Antidumping  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10900, 10930  (Feb. 
28,  1995). 

MRM  argues  that  the  rebate  amounts 
are  properly  viewed  as 
"predetermined."  MRM  claims  that 
customers  had  prior  knowledge  of  the 
rebate  amount  since  customers  were 
informed  of  the  MRM's  rebate  practices 
through  telephone  contacts  and  invoices 
which  indicated  the  total  rebate  amount. 
MRM  maintains  that  the  method  of 
setting  rebates  and  the  level  of  rebates 
are  based  on  MRM's  standard  business 
practices.  In  addition,  MRM  maintains 
that  the  Department  verified  vmtten 
agreements  with  regard  to  rebates. 

If,  in  the  alternative,  the  Department 
declines  to  adjust  normal  value  for 
rebates  granted  by  MRM,  MRM  urges 
the  Department  to  grant  an  adjustment 
to  normal  value  for  the  same  amounts  as 
post-sale  price  adjustments.  MRM 
maintains  that  the  Department  makes 
post-sale  price  adjustments  that  reflect  a 
respondent's  "normal  business 
practice."  MRM  claims  that  there  is 
substantial  evidence  on  the 
administrative  record  of  these 


proceedings  to  support  MRM's  assertion 
that  MRM's  rebate  program  is  an 
integral  part  of  MRM's  business 
practice.  MRM  adds  that  the  Department 
found  the  payments  in  question  to  be 
"part  of  the  company's  "normal 
business  practice'"  in  the  first 
administrative  review.  See  1993/94 
Canadian  Steel  at  13828. 

Department's  Position:  We  agree  with 
respondent  that  these  adjustments  are 
allowable  as  rebates.  At  verification,  we 
examined  documentation  which 
sufficiently  demonstrated  that  MRM's 
customers  had  prior  knowledge  of 
MRM's  rebate  program.  We  also 
confirmed  that  in  the  normal  course  of 
business,  MRM  normally  made  verbal 
agreements  with  its  customers  ^ 

concerning  rebates,  and  that  its  rebate 
program  has  not  changed  since  1993. 
We  examined  a  letter  of  confirmation  of 
a  rebate  agreement  for  one  of  MRM's 
customers.  Finally,  we  also  examined 
correspondence  between  MRM  and 
another  customer  which  indicated  the 
customer's  acknowledgment  of  MRM's 
rebate  policies.  See  Verification  of 
Gerdau  MRM  Steel's  ("MRM")  Sales 
Response  at  p.  11,  and  Exhibit  S-36. 
Therefore,  because  substantial  record 
evidence  indicates  that  MRM's 
customers  were  aware  of  the  rebate  prior 
to  the  time  of  sale,  we  have  continued 
to  adjust  normal  value  to  account  for 
rebates  for  these  final  results  of  review. 

Steico 

Comment  22:  Steico  argues  that  there 
is  no  factual  or  legal  basis  for  the 
Department's  decision  to  increase 
Stelco's  submitted  actual  costs  of 
production  for  certain  inputs  supplied 
by  Baycoat  (painting  services),  Z-Line 
Company  (galvanizing  services),  and 
iron  ore  obtained  from  Stelco's  affiliated 
mines  for  both  corrosion-resistant  and 
plate  products.  Steico  maintains  that  the 
Department  erroneously  "grossed  up" 
the  costs  beyond  Stelco's  actual  costs  of 
production,  to  what  the  Department 
claimed  to  be  the  "unadjusted  transfer 
price"  of  these  inputs.  Steico  asserts 
that  (1)  the  antidumping  statute  requires 
that  the  Department  use  the  actual  costs 
of  production  of  the  company  as  it 
calculates  them,  provided  that  these  are 
not  distortive;  (2)  the  statutory  language 
of  the  "major  input  rule"  does  not 
require  the  Department  to  increase  an 
affiliated  supplier's  actual  cost  of 
production  in  valuing  its  major  inputs; 
and  (3)  the  major  input  rule  does  not 
apply  to  affiliated  suppliers  that  are 
collapsed  with  the  respondent. 

Steico  continues  that,  in  any  event, 
the  Department's  methodology  for 
comparing  the  transfer  price  to  the 
affiliated  supplier's  cost  is  incorrect. 


because  it  used  a  transfer  price  that  did 
not  accurately  reflect  how  Steico 
records  its  cost  of  inputs,  which 
resulted  in  double  counting  of  expenses. 

Petitioners,  in  response  to  Stelco's 
argument,  state  that  the  Department 
correctly  valued  at  transfer  price  the 
inputs  received  from  Stelco's  affiliated 
suppliers.  Petitioners  continue  that  the 
statute  does  not  permit  valuation  of  a 
major  input  based  on  an  affiliated 
supplier's  cost  when  such  cost  is  below 
the  transfer  price  and  that  it  is  the 
Department's  practice  to  value  a  major 
input  based  on  transfer  price  where 
such  price  exceeds  the  affiliated 
supplier's  COP. 

Petitioners  further  argue  that  Stelco's 
assertion  that  the  Department  should 
treat  Steico  and  its  affiliated  suppliers 
as  a  single  entity  is  baseless.  Petitioners 
state  that  Steico  has  failed  to  establish 
(1)  that  the  affiliated  suppliers  are 
"divisions"  of  Steico,  or  (2)  that  the 
requirements  for  collapsing,  which 
petitioners  assert  are  not  even 
applicable  to  this  situation,  have  been 
satisfied  with  respect  to  any  of  its 
affiliates. 

Petitioners  conclude  that  the 
Department  properly  rejected  Stelco's 
adjustments  to  transfer  prices. 
Petitioners  maintain  that  transfer  prices 
should  not  be  reduced  by  the  affiliated 
suppliers'  profit,  G&A  and  interest 
expense. 

Department's  Position:  We  agree  with 
petitioners  that  it  is  appropriate  to  use 
the  transfer  price  to  value  Stelco's  major 
inputs.  Under  section  773(f)(2)  of  the 
Act,  the  Department's  current  practice  is 
to  request  information  on  both  the 
transfer  price  and  the  market  value  of 
the  input  and  to  choose  the  higher  of  the 
two  valuations.  Pursuant  to  section 
773(0(3)  of  the  Act,  the  Department  may 
alter  this  valuation  only  in  those  cases 
where  the  input  is  "major"  and  the 
value  determined  under  section 
773(0(2)  is  lower  than  the  COP  of  the 
inputs.  All  parties  agree  that  the  inputs 
in  question  are  major  inputs  within  the 
meaning  of  section  773(0(3);  we  have 
determined  that  the  value  determined 
under  section  773(0(2)  is  not  lower  than 
the  COP  of  the  inputs. 

Steico  cites  Torrington  Co.  v.  United 
States  ["Torrington"]  (881  F.  Supp  622, 
642-643  CIT  1995)  and  SKF  USA  Inc.  v. 
United  States  {"SKF']  (888  F.  Supp  152. 
156  CIT  1995)  to  support  its  contention 
that  a  COP  valuation  is  appropriate 
when  it  is  below  transfer  price. 
However,  in  those  cases,  which 
concerned  the  calculation  of  CV,  the 
Department  had  not  requested  or 
received  information  on  the  transfer 
prices  of  the  inputs.  The  CIT  did  not  say 
that  the  Department  was  prohibited 
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from  requesting  the  transfer  prices  of  the 
inputs;  rather,  it  said  that  the 
Department  was  within  its  discretion  to 
choose  to  rely  on  cost  information.  Here, 
because  of  the  Department's  current 
pohcy,  the  Department  requested  and 
received  the  transfer  prices  of  the 
inputs.  These  transfer  prices  are  greater 
than  the  afRliated  suppliers'  COP. 

The  policy  appliecl  here  was  the 
policy  applied  by  the  Department  in  the 
second  review  of  this  case.  The 
Department  held  in  the  second 
administrative  review  (the  most  recently 
completed  segment  of  this  proceeding] 
that  the  statute  directs  it  "to  value 
inputs  supplied  by  afHliated  persons  at 
the  transfer  price  between  the  entities 
provided  that  such  a  price  reflects  the 
price  commonly  charged  in  the  market 
and,  for  major  inputs,  is  not  below  the 
cost  of  producing  the  input."  See  1994/ 
95  Canadian  Steel  at  18464. 

Stelco  also  argues  that  it  and  its 
affiliated  suppliers  should  be  treated  as 
a  single  entity  for  determining  cost  of 
production.  However,  Stelco  has  not 
established  either  that  the  afflliated 
suppliers  are  "divisions"  of  Stelco  or 
that  the  requirements  for  sales 
collapsing  have  been  satisfied  with 
respect  to  its  affiliates.  In  Certain  Forged 
Steel  Crankshafts  from  the  United 
Kingdom.  61  FR  54613,  54614  (October 
21,  1996).  ("Crankshafts")  respondent 
argued  that  because  it  and  its  affiliated 
supplier  were  "both  unincorporated 
operating  divisions  within  a  single 
entity,  •   •   *  they  are  parts  of  the  same 
company  and  share  a  common  steel 
COP."  The  Department  ruled  that  the 
record  evidence  indicated  that  they 
were  divisions  of  the  same  corporation 
and  found  that  the  major  input  rule  did 
not  apply.  Unlike  the  respondent  in 
Crankshafts,  Stelco  does  not  contend 
that  the  affiliated  suppliers  are  actual 
divisions  of  a  single  entity.  Rather, 
Stelco  contends  that  the  affiliated 
suppliers  and  the  manufacturer  should 
be  treated  as  a  single  entity  for  purposes 
of  the  major  input  rule.  The  Department 
rejected  a  similar  argument  in 
Mechanical  Transfer  Presses  from  Japan 
55  FR  335  (January  4,  1990)  {"MTPs 
from  Japan")  in  which  respondent 
maintained  that  its  wholly-owned 
subsidiaries  "function(edl  as  divisions." 
The  Department  noted  that  the  "wholly- 
owned  subsidiaries  are  separate  legal 
entities."  and  thus  applied  the  major 
input  rule.  The  subsidiaries  in  question 
here  are  clearly  separate  legal  entities 
and  thus  the  rule  of  Crankshafts  does 
not  apply. 

Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea,  62  FR  18404.  18430  (April 
15, 1997)  ["Korean  Steel")  represents 


another  instance  where  we  have 
determined  that  the  major  input  rule 
does  not  apply.  In  that  case,  the 
Department  disregarded  the  major  input 
rule  for  transactions  between  producers 
of  the  subject  merchandise  where  it  had 
determined  that  such  producers  should 
be  collapsed  into  a  single  respondent  for 
purposes  of  analyzing  sales.  "The  criteria 
applied  for  determining  whether  sales 
collapsing  is  appropriate  do  not  apply 
in  cases  where  the  affiliated  supplier 
does  not  have  the  capacity  to  produce 
the  subject  merchandise.  See  19  FR 
351.401(f)  {new  regulation  which  does 
not.  technically,  apply  in  this 
proceeding,  but  which  restates  the 
Department's  practice  on  collapsing). 

The  critsria  applied  by  the 
Department  for  purposes  of  sales 
collapsing  do  not,  on  their  face,  apply 
to  affiliations  with  suppliers  that  do  not 
produce  the  subject  merchandise.  We 
agree  with  petitioners  that  Stelco  has 
not  established  a  basis  for  the  treatment 
of  Stelco's  affiliated  suppliers  as 
"collapsed"  entities. 

Finally,  a  year-end  profit  distribution 
does  not  function  as  an  adjustment  to 
price.  The  entitlement  to  a  profit 
distribution  arises  from  the  ownership 
interest,  not  from  the  sale.  The 
Department  has  therefore  allowed  no 
adjustments  to  the  transfer  price 
between  Stelco  and  its  affiliated 
suppliers. 

Comment  23:  Petitioners  argue  that 
the  Department  must  recalculate  home 
market  credit  expenses,  because  they 
maintain  that  Stelco's  inclusion  of  the 
GST  and  provincial  sales  tax  ("PST")  in 
its  home  market  credit  expense 
calculation  was  improper.  GST  and  PST 
are  not  revenues  for  the  company,  but 
for  the  government,  and  thus,  according 
to  petitioners,  Stelco's  home  market 
credit  expenses  should  be  recalculated 
to  exclude  such  taxes. 

Department's  Position:  We  agree  with 
petitioners.  Accordingly,  the 
Department  has  corrected  Stelco's  home 
market  credit  expenses  to  exclude  both 
GST  and  PST. 

Comment  24:  Petitioners  maintain 
that  Stelco  failed  to  use  the  interest  rate 
on  actual  borrowings  by  its  U.S. 
subsidiary  to  determine  credit  expense 
on  U.S.  dollar-denominated  sales. 
Petitioners  argue  that,  during  the  POR, 
Stelco  USA  borrowed  against  a  line  of 
credit.  Petitioners  contend  that  it  is  the 
Department's  practice  to  use  a 
respondent's  actual  cost  of  short-term 
financing  in  the  currency  of  sale. 
Because  money  is  fungible,  argue 
petitioners,  and  a  corporate  parent 
determines  the  capital  structure  of  a 
company,  it  does  not  matter  whether  the 
entity  doing  the  actual  borrowing  is  a 


parent  or  its  subsidiary.  Therefore, 
conclude  petitioners,  the  Department 
should  recalculate  the  credit  expense  on 
Stelco's  U.S.  dollar-denominated  sales, 
using  the  rate  on  actual  borrowings  by 
Stelco  USA. 

Stelco  argues  that  there  is  no  basis  for 
modification  of  the  interest  rate  utilized 
to  calculate  imputed  credit  for  Stelco's 
U.S.  sales.  Stalco  argues  that:  (1)  Stelco 
Inc.  (and  not  Stelco  USA)  was  the  only 
entity  that  made  sales  of  subject 
merchandise  (corrosion-resistant  and 
cut-to-length  plate)  to  the  United  States; 
(2)  Stelco  Inc.  did  not  borrow  U.S. 
dollars  during  the  POR;  and  (3)  Stelco 
Inc.  had  access  to  borrowed  funds  at  the 
LIBOR  rate  through  an  open  line  of 
credit.  See  Stelco's  section  B 
questionnaire  response  of  November  4, 
1996  and  its  supplemental  response  of 
December  24, 1996.  Respondent  states 
that  there  is  evidence  on  the  record 
regarding  what  rate  it  would  have 
received  had  it  borrowed  U.S.  dollars. 
Consequently,  the  Department  was 
correct  to  use  the  LIBOR  rate  to 
calculate  imputed  credit  expense  for 
Stelco's  U.S.  sales. 

Department's  Position:  We  disagree 
with  both  respondent  and  petitioners. 
As  we  stated  in  Import  Administration 
Policy  Bulletin  98.2  (February  23. 1998) 
at  pg.  6,  "[i]n  cases  where  a  respondent 
has  no  short-term  borrowings  in  the 
currency  of  the  transactions,  we  will  use 
publicly  available  information  to 
establish  a  short-term  interest  rate 
applicable  to  the  currency  of  the 
transaction.  *  *  *  For  dollar 
transactions,  we  will  generally  use  the 
average  short-term  lending  rates 
calculated  by  the  Federal  Reserve  to 
impute  credit  expenses."  Therefore,  for 
the  final  results  of  review,  we  have 
recalculated  imputed  credit  expense 
.  based  on  Federal  Reserve  rates.  See 
Stelco's  Final  Results  Analysis 
Memorandum  for  Corrosion-Resistant 
Products. 

Comment  25:  Petitioners  argue  that 
certain  sales  of  both  corrosion-resistant 
and  plate  products  in  the  home  market 
were  erroneously  matched  to  sales  made 
in  the  United  States,  and  that  the 
Department  should  adopt  certain 
proposed  corrective  steps. 

Stelco  argues  that  petitioners' 
suggestion  would  result  in  a  "wholesale 
change  in  the  reporting  of  product 
characteristics."  Stelco  concludes  that 
petitioners'  suggestion  would  result  in  a 
completely  unworkable  change  in  the 
Department's  questionnaire. 

Department's  Position:  We  agree  with 
Stelco,  and  will  not  make  petitioners' 
proposed  change  to  the  Department's 
program.  For  further  discussion  of  this 
comment,  including  business 
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proprietary  information,  please  see 
Stelco's  analysis  memorandum,  at  pg. 
13. 

Comment  26:  Petitioners  contend  that 
Stelco  failed  to  properly  report  pension 
expense  in  accordance  with  its  actual 
funding  obligations  based  on 
independent  actuarial  assessments. 
Thus,  petitioners  argue  that  the 
Department  must  disallow  Stelco's 
reporting  methodology  calculated  for 
fmancial  statement  purposes,  even 
though  these  pension  expenses  were 
reported  in  accordance  with  Canadian 
GAAP.  Petitioners  argue  that  Stelco 
adjusted  its  standard  product  costs  to 
reflect  a  different  pension  amount. 
Petitioners  argue  that,  in  the 
investigation  in  this  proceeding,  (he 
Department  determined  that  Stelco's 
pension  expense  should  be  reported  in 
accordance  with  Canadian  GAAP. 
Petitioners  continue  that  the 
Department  stated  that,  because  the 
difference  between  the  CICA  pension 
expense  and  the  higher  required 
funding  was  "recorded  as  a  deferred 
asset  on  Stelco's  financial  statements," 
it  is  "not  properly  included  in  current 
expenses."  See  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to 
Length  Carbon  Steel  Plate  from  Canada, 
Final  Determination  {"Canadian  Steel 
Investigation")  58  FR  37099,  37120  (July 
9,  1993).  Petitioners  state  that  under 
nearly  identical  circumstances  in 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products,  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
and  Certain  Cut-to  Length  Carbon  Steel 
Plate  from  Brazil;  Final  Determination, 
58  FR  37091  (July  9.  1993).  the 
Department  rejected  pension  expense 
reporting  under  Brazilian  GAAP  and 
accepted  pension  expense  reporting  in 
accordance  with  an  independent 
actuary's  report.  Petitioners  conclude 
that  it  is  the  Department's  practice,  now 
codified  at  section  773(f)(1)(A)  of  the 
Tariff  Act  of  1930,  as  amended,  to  rely 
on  a  company's  normal  books  and 
records  if  such  records  are  in 
accordance  with  home  country  GAAP 
and  reasonably  reflect  the  costs 
associated  with  production  of  the 
merchandise.  In  this  instance,  although 
it  conforms  to  Canadian  GAAP, 
petitioners  argue  that  the  CICA  pension 
expense  reflected  in  Stelco's  fmancial 
statements  does  not  reasonably  reflect 
the  costs  associated  with  producing  the 
subject  merchandise.  Petitioners  reason 
that  therefore,  the  CICA  pension 


adjustment  must  be  disallowed  for 
purposes  of  the  final  results. 

Stelco  states  that  the  Department 
should  reject  petitioners'  suggestion  to 
reverse  the  Department's  precedent 
regarding  its  methodology  for 
calculating  pension  costs.  Stelco  asserts 
that  the  appropriate  methodology  to 
value  its  pension  obligations  is  the 
methodology  required  by  Canadian 
GAAP,  and  not  the  cash  outlay 
(actuarial)  methodology  petitioner 
suggests.  Stelco  concludes  that  the 
Department  followed  this  methodology 
in  the  investigation  and  in  both 
subsequent  reviews.  See  Canadian  Steel 
Investigation  at  37120.  Stelco  states  that 
petitioners  confuse  cash  outlay  in  an 
accounting  period  with  cost  of 
production,  and  that  for  any  company 
which  operates  on  an  accrual 
accounting  basis,  the  amount  of  cash 
paid  in  a  year  does  not  accurately  reflect 
the  cost  of  production  in  that  year. 
Stelco  continues  that  this  is  the  case  for 
pension  costs.  According  to  Stelco, 
CICA  (which  establishes  Canadian 
GAAP)  prohibits  companies  from 
declaring  the  cash  value  of  their  pension 
outlays  in  a  year  as  the  cost  of  the 
pensions  in  that  year  because  using  the 
cash  methodology  distorts  pension 
costs.  That  is,  according  to  Stelco, 
companies  make  cash  payments  to 
pension  funds  for  reasons  that  have 
"nothing  to  do  with"  the  nature  of  a 
company's  pension  obligations.  To 
permit  companies  to  account  for 
pension  costs  on  the  basis  of  cash 
outlays  would,  in  QCA's  view,  severely 
distort  a  company's  true  cost  picture. 

Stelco  continues  that  petitioners 
imply  that  Stelco's  standard  costs  value 
pension  costs  at  their  actuarial  value, 
and  that  petitioners  erroneously  imply 
that  this  treatment  carries  through  to 
Stelco's  calculation  of  its  cost  of 
production.  Stelco  further  notes  that 
petitioners  state  that  the  CICA  pension 
adjustment,  which  adjusts  pension  costs 
to  conform  to  GAAP,  is  for  financial 
purposes  only.  Stelco  argues  that  its 
standard  costs  are  budgeted  costs  set  at 
the  beginning  of  the  year  on  the  basis  of 
estimates,  and  because  these  are 
estimates,  the  Department  requires  that 
costs  not  be  reported  purely  on  a 
standard  basis,  but  rather  that  all 
standard  costs  be  adjusted  to  reflect 
actual  outlays.  Stelco  states  that,  in 
order  for  its  standards  to  be  corrected  on 
an  actual  basis,  they  must  be  adjusted 
monthly  and  annually  to  take  into 
account  appropriate  variances.  Stelco 
argues  that  its  true  costs  of  production 
are  therefore  not  calculated  using  the 
cash  outlay  methodology  of  pension 
costs,  just  as  the  standard  cost  of 
production  is  not  fully  reflective  of  their 


actual  cost  of  production.  Hence,  the 
application  of  such  pension  outlays 
would  not  properly  reflect  the  true  costs 
of  producing  this  merchandise.  Stelco 
concludes  that  the  Department's  long- 
standing precedent  in  this  case  requires 
the  use  of  CICA  methodology  in 
calculating  pension  costs. 

Department's  Position:  We  agree  with 
respondent.  Stelco's  treatment  of  its 
pension  costs  is  in  accordance  with  both 
Canadian  and  U.S.  GAAP.  These 
accounting  principles  are  not  arbitrary, 
but  are  established  as  the  method 
deemed  to  be  the  most  accurate 
representation  of  a  company's  costs. 
Furthermore,  in  Canadian  Steel 
Investigation  (58  FR  37099,  37120  (July 
9, 1993)),  the  Department  determined 
that  the  appropriate  methodology  for 
Stelco  to  value  its  pension  obligations  is 
the  methodology  required  by  Canadian 
GAAP,  not  the  cash  outlay  (actuarial 
methodology).  Petitioners'  reliance  on 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products,  etc.,  from  Brazil,  Final 
Determination,  58  FR  37091  (July  9, 
1993)  is  misplaced  because  in  it,  the 
Department  noted  that  the  respondent 
acknowledged  that  according  to  an 
independent  actuary's  report,  these 
costs  (as  recorded  in  the  company's 
books)  may  not  be  sufficient  to  cover  the 
respondent's  ultimate  liability.  The 
actuary's  report  apparently  indicated 
that  the  normal  accounting  treatment 
did  not  fully  reflect  the  company's  cost 
obligations,  and  the  respondent  did  not 
contest  that  conclusion.  The  nature  of 
the  reports  and  the  nature  of  the  cost 
situations  involved  are  very  different  in 
these  two  cases.  Therefore,  for  the  final 
results  of  review,  we  have  used  Stelco's 
pension  costs  as  reported  and  have  not 
applied  the  cash  outlay  methodology  to 
determine  Stelco's  pension  funding 
cost. 

Comment  27:  Petitioners  allege  that 
the  Department  made  the  following 
ministerial  errors  in  its  margin 
calculation  program  for  both  corrosion- 
resistant  and  plate  products: 

For  corrosion-resistant:  (1)  The 
Department  revised  Stelco's  total  cost  of 
manufacture  for  cost  of  production 
purposes  using  the  variable  name 
"TCOM."  However,  in  revising  Stelco's 
general  and  administrative  and  interest 
expenses,  the  Department  failed  to  use 
the  revised  TCOM,  using  "TOTCOM" 
instead.  (2)  The  Department 
recalculated  general  and  administrative 
expenses  for  constructed  value 
purposes,  using  the  variable  name 
"GNACV."  Similarly,  the  E>epartment 
renamed  the  interest  variable  for  CV 
purposes  "INTEXCV."  However,  when 
calculating  GNA  and  interest  factors  as 
a  percentage  of  the  total  cost  of 
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manufacture,  the  Department  failed  to 
use  the  recalculated  GNACV  and  the 
renamed  INTEXCV.  (3)  The  Department 
erroneously  converted  PACKU  into  U.S. 
dollars  twice.  (4)  The  Department 
revised  respondent's  total  cost  of 
manufacture  for  CV  purposes  using  the 
variable  name  "TCOM."  Subsequently, 
the  E)epartment  failed  to  use  the  variable 
"TCOM,"  using  "TOTCOMCV"  instead. 

For  plate:  The  Department  revised 
respondent's  total  cost  of  manufacture 
for  CV  purposes  using  the  variable  name 
TCOM.  However,  when  the  Department 
recalculated  CV  profit  and  total  CV,  the 
E>epartment  failed  to  use  the  variable 
name  TCOM,  using  "TOTCOMCV" 
instead. 

Department's  Position:  We  agree  with 
petitioners  and  have  made  the 
appropriate  modifications  to  the 
Eiepartment's  margin  calculation 
programs.  See  Stelco's  Final  Results 
Analysis  Memorandum  for  Corrosion- 
Resistant  Products,  pp.  3  and  4  and 
Stelco's  Final  Results  Analysis 
Memorandum  for  Plate,  pg.  3. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  dumping  margin  (in 
percent)  for  the  period  August  1,  1995, 
through  July  31, 1996  to  be  as  follows: 


Manulacturer/exporter 

Margin 
(percent) 

Corrosion-Resistant  Steel: 

Dofasco  

CCC 

0.72 
0.54 

Steico  

Cut-to-Length  Plate: 

Algoma  

MRM 

3.48 

'0.44 
0.00 

Steico  

'0.23 

'  Deminimis. 

The  Department  will  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  For  assessment  purposes,  we 
have  calculated  importer-specific  ad 
valorem  duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amoimt  of  antidumping  duties 
calculated  for  the  examined  sales  during 
the  FOR  to  the  total  quantity  of  sales 
examined  during  the  FOR.  individual 
differences  between  U.S.  price  and 
normal  value  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 


publication  date  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  wrill  be 
the  rates  stated  above;  (2)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original  less  than 
fair  value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
vdll  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (3)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  "all 
others"  rate  made  effective  by  the  final 
results  of  the  1994-1995  administrative 
review  of  this  order  [See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada:  Final 
Results  of  Antidiunping  Duty 
Administrative  Reviews  62  FR  18448 
(April  15, 1997)).  As  noted  in  those  final 
results,  these  rates  are  the  "all  others" 
rates  from  the  relevant  LTFV 
investigations  which  were  18.71  percent 
for  corrosion-resistant  steel  products 
and  61.88  percent  for  plate  (See  Final 
Determination.  60  FR  49582  (September 
26,  1995)).  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of  the 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  t^rms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22(c)(5). 


Dated:  March  9, 1998. 
Robert  S.  LaRuasa 

Assistant  Secretory  for  Import  Administration 
(PR  Doc.  98-6689  Filed  3-13-98;  8:45  am] 

BILUNO  CODE  3610-OS-^ 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-617]     I 

Certain  Cut-To-Length  Carison  Steel 
Plate  From  Brazil:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMIMARY:  On  September  9, 1997,  the 
Department  of  Commerce  (the 
Department]  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidimiping  duty  order  on  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Brazil.  This  rerview  covers  one  collapsed 
entity  which  was  a  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
review  (POR),  August  1, 1995,  through 
July  31, 1996.  We  gave  interested  parties 
an  opportunity  to  comment  on  our 
preliminary  results.  Based  on  oiu* 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  March  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samantha  Denenberg  or  Linda  Ludwig, 
Enforcement  Group  m,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-0414  or  (202)  482- 
3833,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  9, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  37091)  the  final  affirmative 
antidimiping  duty  determination  on 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Brazil.  We  published  an 
antidumping  duty  order  on  August  19, 
1993  (58  FR  44164).  On  September  9, 
1997,  the  Department  published  in  the 
Federal  Regbter  (62  FR  47436)  the 
preliminary  results  of  the  administrative 
review  [PreliTVinary  Results)  of  the 
antidumping  duty  order  on  Certain  Cut- 
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to-Length  Carbon  Steel  Plate  from 
Brazil.  On  December  24,  1997,  we 
published  in  the  Federal  Register  (62 
FR  67345)  an  extension  of  the  time  limit 
{Extension  of  Time  Limit]  for 
conducting  this  review.  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  refer  to 
the  regulations  as  codiBed  at  19  CFR 
part  353,  as  they  existed  on  April  1, 
1996. 

On  January  8, 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEX  v.  United  States, 
1998  WL  3626  (Fed.Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  This 
issue  was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  NV  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  below,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 


sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  listed 
in  Sections  B  and  C  of  our  antidumping 
questionnaire.  We  have  implemented 
the  Court's  decision  in  this  case,  to  the 
extent  that  the  data  on  the  record 
permitted. 

Scope  of  this  Review 

The  products  covered  by  this 
administrative  review  constitute  one 
"class  or  kind"  of  merchandise:  certain 
cut-to-length  carbon  steel  plate.  These 
products  include  hot-rolled  carbon  steel 
universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7208.40.3030, 
7208.40.3060,  7208.51.0030, 
7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  is  grade  X-70  plate. 
These  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

"The  FOR  is  August  1, 1995,  through 
July  31,  1996.  This  review  covers  entries 
of  certain  cut-to-length  carbon  steel 
plate  by  Usinas  Siderurgicas  de  Minas 
Gerais  ("USIMINAS")  and  Companhia 
Siderurgica  Paulista  ("COSIPA").  These 
two  producers/exporters  have  been 
collapsed  ("USIMINAS/COSIPA")  and 
are  being  treated  as  one  entity  for  the 
purpose  of  this  review. 


Analysis  of  Conunents  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefs  from  the  respondent 
(USIMINAS/COSIPA)  and  petitioners 
(Bethlehem  Steel  Corporation;  U.S.  Steel 
Company,  a  Unit  of  USX  Corporation; 
Inland  Steel  Industries,  Inc.;  Geneva 
Steel;  Gulf  States  Steel,  Inc.  of  Alabama; 
Sharon  Steel  Corporation;  and  Lukens 
Steel  Company).  Based  upon  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

Comment  1 :  Respondent  objects  to  the 
fact  that,  in  the  preliminary 
determination,  the  Department  did  not 
deduct  PIS  and  COFINS  taxes  from 
normal  value,  arguing  that  while  the 
Department  did  not  state  its  reason  for 
denying  this  adjustment,  neither  of  the 
reasons  it  can  conceive  of  is  a  valid 
reason  for  doing  so.  USIMINAS/COSIPA 
states  that  the  relevant  statutory 
provision,  19  U.S.C.  1677b(a)(6)(B)(iii). 
calls  for  the  Department  to  reduce  the 
starting  prices  for  normal  value  by  the 
amount  of  home  market  taxes  which 
meet  three  criteria:  (1)  they  are  "directly 
imposed"  on  the  foreign  like  product  or 
components  thereof,  (2)  they  are  rebated 
or  not  collected  on  the  subject 
merchandise,  and  (3)  they  are  added  to 
or  included  in  the  price  of  the  foreign 
like  product.  Because  the  second 
requirement  has  never  been  an  issue  in 
any  case  involving  PIS  and  COFINS, 
USIMINAS/COSIPA  state,  the 
Department  could  only  refuse  to  make 
this  adjustment  due  to  concerns  as  to 
whether  these  taxes  were  "directly 
imposed"  or  "included  in  the  price"  of 
the  merchandise  used  to  determine 
normal  value. 

With  respect  to  the  "directly 
imposed"  prong,  USIMINAS/COSIPA 
notes  that  in  Silicon  Metal  from  Brazil. 
62  FR  1954.  1968  (Jan.  14,  1997).  the 
Department  declined  to  deduct  PIS  and 
COFINS  from  home  market  prices  on 
the  grounds  that  because  these  taxes  are 
"gross  revenue  taxes"  they  are  not 
"directly  imposed."  Respondent  notes 
that,  prior  to  the  determination  in 
Silicon  Metal  from  Brazil,  the 
Department  had  a  long  history  of 
finding  that  these  taxes  were  "directly 
imposed."  Further,  respondent  argues 
that  the  Department's  reliance  in  that 
case  upon  the  precedent  in  Silicon 
Metal  from  Argentina,  56  FR  37891. 
37893  (Aug.  9. 1991),  for  the  principle 
that  gross  revenue  taxes  cannot  be 
"directly  imposed"  is  misplaced  for 
three  reasons.  First,  the  Argentine  tax  at 
issue  is  distinguishable  from  the  PIS 


and  COFINS  taxes.  Second,  the 
Argentine  notice  cites  another  Brazilian 
case  (in  which  PIS  and  the  predecessor 
of  COFINS  were  adjusted  for)  as  an 
example  of  circumstances  in  which  it 
would  adjust  for  taxes.  Third, 
respondent  argues  that,  although  these 
taxes  are  not  itemized  on  the  invoices, 
from  the  standpoint  of  mathematics, 
accounting  and  public  finance  there  is 
no  difference  between  a  tax  imposed  on 
an  invoice-specific  basis  and  one 
imposed  on  an  aggregate  basis  when  the 
same  rate  is  applied  to  both. 

With  respect  to  the  "included  in 
home  market  price"  prong.  USIMINAS/ 
COSIPA  argues  that  the  Ciepartment's 
determinations  prior  to  January  of  1997 
support  the  position  that  these  taxes  are 
included  in  home  market  price,  and  that 
the  Department  has  long  held  that  it 
may,  under  the  dumping  law,  presume 
that  a  company  includes  the  full  amount 
of  home  market  taxes  in  its  home  market 
price  and  thus  passes  the  tax  through  to 
its  home  market  customers.  USIMINAS/ 
COSIPA  notes  that  the  Department  has 
made  no  finding  in  this  review  that  such 
tax  pass-through  does  not  occur,  and 
has  not  raised  this  issue  in  the  course 
of  the  review.  On  February  18, 1998, 
USIMINAS/COSIPA  submitted  hirther 
tax  legislation,  court  documentation, 
and  fuller  translation  of  previously 
submitted  documents,  as  requested  by 
the  Department. 

Petitioners  argue  that  the  Department 
correctly  did  not  deduct  PIS  and 
COFINS  taxes  from  the  home  market 
prices  in  calculating  normal  value, 
claiming  that  they  are  not  "directly 
imposed"  on  the  foreign  like  product 
because  they  are  calculated  on  all  of  the 
gross  monthly  receipts  of  USIMINAS/ 
COFINS.  They  note  that  in  three  recent 
final  determinations  regarding  Brazilian 
products  the  Department  did  not  deduct 
PIS  and  COFINS  taxes  from  home 
market  price.  Silicon  Metal  from  Brazil. 
62  FR  1954.  1968  (1992-1993  review) 
(Sept.  5,  1996);  Silicon  Metal  from 
Brazil.  62  FR  1983  (1993-1994  review) 
(January  14.  1997);  and  Ferrosilicon 
from  Brazil.  62  FR  43.504.  43,508  (Aug. 
14.  1997).  Thus,  petitioners  argue  that 
respondent's  reliance  on  earlier  cases  is 
unwarranted,  because  it  is  clear  that  the 
Department  now  recognizes  that  taxes 
that  are  levied  on  gross  revenues,  rather 
than  solely  on  a  company's  sales,  are 
not  "directly  imposed"  on  home  market 
sales.  For  example,  they  point  out  that 
the  Brazilian  law  in  effect  during  the 
period  of  review  stated  that  PIS  is  to  be 
imposed  on  financial  revenue  as  well  as 
sales  revenue.  Finally,  petitioners  state 
that  the  statutory  language  on  tax 
deductions  is  clear  and  that  respondent 
was  given  adequate  opportunity  to 


comment  on  this  approach  in  their  case 
briefs  by  virtue  of  the  Department's 
position  in  Silicon  Metal  from  Brazil 
and  by  the  position  taken  in  the 
preliminary  determination  in  this  case. 

At  the  request  of  the  Department,  the 
petitioners  commented  further  on  this 
issue  in  response  to  USIMINAS/ 
COSIPA'S  February  18.  1998  PIS/ 
COFINS  submission.  Petitioners 
reiterate  Aat  the  Department  should  not 
adjust  for  PIS  and  COFINS  taxes 
because,  they  claim,  these  taxes  are  not 
directly  imposed  on  the  subject 
merchandise  and  are  not  consumption 
taxes.  Petitioners  recall  the  basis  upon 
which  the  PIS  and  COFINS  taxes  are 
levied,  highlighting  that  both  are  gross 
revenue  taxes.  Petitioners  state  that  as  a 
consequence,  the  PIS  and  COFINS  taxes 
are  not  imposed  directly  on  the  foreign 
like  merchandise.  Petitioners  also  note 
that  the  Department  very  recently 
reaffirmed  in  the  1995—1996  review  of 
Silicon  Metal  from  Brazil  that  these 
taxes  cannot  be  tied  directly  to  sales  and 
therefore  do  not  qualify  for  an 
adjustment.  See  Final  results  of 
Antidumping  Duty  Administrative 
Review:  Silicon  Metal  from  Brazil,  63  FR 
6899,  6910  (Feb.  11.  1998).  Petitioners 
continue  to  rely  on  section 
773(a)(6)(B)(iii)  of  the  Act  and  the  SAA 
at  pg.  827-828  (discussing  the 
requirement  that  taxes  be  directly 
imposed  on  the  subject  merchandise 
and  referring  to  "consumption  taxes"). 
Petitioners  cite  the  Department's 
determination  in  the  1993-1994  review 
of  Silicon  Metal  from  Brazil,  62  FR 
1954. 1988  (Jan.  14. 1997)  for  the 
proposition  that  PIS  and  COFINS  are 
not  "consumption  taxes."  arguing  that 
the  Court  of  Appeals  for  The  Federal 
Circuit  has  defined  "indirect  taxes"  as 
"consumption  taxes"  in  United  States  v. 
Zenith  Radio  Corp.,  562  F.2d  1209.  1233 
n.20  (1997). 

Department's  Position:  As  in  the  most 
recent  review  of  Silicon  Metal  from 
Brazil,  the  Department  has  determined 
that  a  deduction  of  the  PIS  and  COFINS 
taxes  is  not  correct  in  the  calculation  of 
NV.  Conunerce  has  determined  that 
since  these  taxes  are  levied  on  total 
revenues,  except  for  export  revenues, 
the  taxes  are  direct  taxes  and  thus  akin 
to  taxes  an  profit  or  wages.  Since  the 
Department  has  determined  these  taxes 
are  not  indirect  taxes,  there  is  no  basis 
to  deduct  them  in  the  calculation  of  NV, 
according  to  section  773(a)(6)(B)(iii)  of 
the  Act.  The  Department  finds  that  it  is 
not  the  sale  of  the  merchandise  that  is 
being  taxed  but  rather  USIMINAS/ 
COSIPA'S  revenue,  and  as  such,  the  PIS 
and  COFINS  taxes  should  not  be 
adjusted  for  in  the  calculation  of  normal 
value. 


UMI 


Comment  2:  USIMINAS  contends  that 
the  Department  failed  to  deduct  one 
component  of  its  home  market 
movement  expenses  from  the  gross 
home  market  price.  Both  USIMINAS 
and  COSIPA  originally  included  an 
extra  letter  in  the  Department's 
computer  code  variable  for  inland 
freight.  In  its  post-verification 
submission,  COSIPA  conformed  its  field 
name  to  the  one  used  by  the 
Department.  Thus,  the  Department's 
SAS  program  correctly  deducted  the 
inland  freight  expense  for  COSIPA 
because  it  corresponded  to  the 
Department's  field  name. 

USIMINAS  also  used  the  incorrect 
variable  name  in  its  submissions. 
However,  unlike  COSIPA.  USIMINAS 
did  not  change  the  variable  name  of  this 
field  in  its  post-verification  submission. 
Consequently,  the  Department  failed'to 
deduct  USIMINAS"  home  market 
freight  expense.  USIMINAS  urges  the 
Department  to  revise  its  computer 
program  so  that  inland  freight  expenses 
are  deducted  fi-om  the  gross  home 
market  price. 

Department's  Position:  We  agree  with 
USIMINAS  and  have  revised  the 
computer  program  so  that  USIMINAS" 
home  market  inland  freight  expense  is 
deducted  from  the  gross  unit  price  in 
these  final  results. 

Comment  3:  USIMINAS  believes  that 
the  Department  incorrectly  deducted 
related  party  commissions  from  the  U.S. 
price.  Based  on  USIMINAS" 
relationship  with  its  wholly-owned 
subsidiary,  USIMINAS  Overseas,  the 
nature  of  the  commissions,  and  the 
Department's  treatment  of  intracompany 
commissions.  USIMINAS  believes  that 
the  Department's  decision  to  deduct 
these  commissions  was  incorrect. 

USIMINAS  notes  that  the  Department 
has  a  long-standing  practice  of  not 
deducting  commissions  to  related 
parties.  Pursuant  to  the  Federal  Circuit's 
decision  in  LMI-La  Metalli  Industriale  v. 
United  States  ("LMI"),  912  F.  2d  455 
(Fed.  Cir.  1990),  the  Department  wrill 
only  make  an  adjustment  for  related 
party  commissions  when  it  is 
demonstrated  that  (1)  the  commissions 
are  arm's  length,  and  (2)  they  are 
directly  related  the  underlying  sale  [see 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coated  Groundwood 
Paper  From  Finland  ("Grounwood 
Paper").  56  FR  56363,  56372  (Nov.  4, 
1991)). 

USIMINAS  cites  two  cases  in  support 
of  its  contention  that,  absent  a 
demonstration  to  the  contrary,  the 
Department  presumes  that  related  party 
commissions  are  not  at  arm's  length  [see 
Outokumpu  Copper  v.  United  States, 
850  Supp.  16.  22  (GIT  1994)  and  Brass 
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Sheet  and  Strip  from  the  Netherlands. 
61  FR  1324. 1326  (Jan.  19. 1996)). 

USIMINAS  suggests  that  the 
Department's  preliminary  determination 
to  deduct  these  commissions  was 
incorrect  because  (1)  there  were  no 
allegations  by  petitioners  that  the 
commissions  to  USIMINAS  Overseas 
were  directly  related  or  made  at  arm's 
length;  (2)  there  are  no  bench  mark 
commissions  to  compare  to  the 
commissions  granted  to  USIMINAS 
Overseas,  and  (3)  the  record 
demonstrates  that  the  commissions  are 
not  directly  related  to  sales. 

Petitioners  rebut  USIMINAS"  claim 
that  related  party  commissions  should 
not  be  deducted  from  U.S.  price. 
Petitioners  state  that  documentation 
presented  in  USIMINAS"  response  to 
the  Department's  questionnaire  and  the 
method  by  which  the  commissions  were 
calculated  clearly  suggest  that 
commissions  to  USIMINAS  Overseas 
were  directly  related  to  sales.  Petitioners 
further  argue  that  the  coirmiissions  were 
arm's-length  transactions,  relying  upon 
the  holding  in  LAf/that  a  commission  is 
at  arm's  length  if  the  recipient  is  a  bona 
fide  sales  agent.  Petitioners  state  that  the 
Department's  practice  is  to  consider  the 
totality  of  the  circumstances 
surroimding  the  commission  in  order  to 
determine  whether  or  not  the  recipient 
is  considered  a  bona  fide  agent  [see 
Groundwood  Paper aX  56372). 
Petitioners  note  that  it  is  the 
Department's  practice  to  analyze 
contracts  and  agreements  between 
producers  and  affiliated  agents.  An 
analysis  of  the  proprietary  contract 
presented  to  the  Department  and 
USIMINAS"  narrative  response  to  the 
Department's  supplemental  questions 
cause  petitioners  note  that  USIMINAS 
Overseas  has  contracted  to  and  assumed 
multiple  duties  in  connection  with 
USIMINAS  sales.  See  USIMINAS  A/B/C 
Response  to  the  Department's  Second 
Supplemental  Questionnaire  (May  30, 
1997),  Exh.  15  at  1-2  and  narrative  at 
18-19  (APO  Version)).  In  addition, 
information  received  at  the  sales 
verification  adds  to  the  list  of 
responsibilities  taken  on  by  USIMINAS 
Overseas  (see  USIMINAS  Sales 
Verification  Rejjort  at  3-5). 

Department's  Position:  We  agree  with 
the  respondent.  Further  analysis  of  the 
related  party  commission  confirms  that 
it  should  be  classified  as  an 
intracompany  transfer  of  funds.  Due  to 
the  proprietary  nature  of  the  contractual 
arrangements  between  USIMINAS  and 
USIMINAS  Overseas,  see  Final  Analysis 
Memorandum  of  March  9,  1998,  for 
further  discussion  of  the  Department's 
rationale  with  respect  to  this  issue. 


Comment  4:  The  petitioners  claim 
that  the  respondent  improperly  reported 
home  market  credit  expense  for  the 
following  reasons:  first.  USIMINAS/ 
COSIPA  used  a  tax-inclusive  gross  unit 
price  as  the  basis  for  its  submitted  credit 
calculation;  second,  USIMINAS/ 
COSIPA  made  two  improper 
adjustments  to  the  short-term  interest 
rate  reported. 

The  petitioners  note  that  the 
Department's  longstanding  practice  is  to 
exclude  taxes  from  the  basis  of  the  home 
market  imputed  credit  expense 
calculation.  They  cite  the  final  results  of 
the  previous  review  in  support  of  their 
position  [see.  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Brazil;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  18486, 
18488  (April  15.  1997)).  The  petitioners 
request  that  the  Department  follow  its 
longstanding  practice  in  this  review, 
and  recalculate  home  market  imputed 
credit  expense,  deducting  EPI,  ICMS, 
PIS.  and  COFINS  taxes  from  the  home 
market  gross  unit  price  before  using  it 
as  the  basis  for  this  calculation. 

The  petitioners  also  maintain  that,  in 
calculating  home  market  credit  expense, 
.USIMINAS/COSIPA  incorrectly 
changed  the  rate  actually  received  from 
the  bank  two  times.  According  to 
petitioners,  by  failing  to  explain  how  or 
why  it  changed  the  nominal  rate  |o  the 
discount  rate.  USIMINAS/COSIPA  has 
not  met  its  burden  of  demonstrating 
why  the  adjustment  embodied  in  the 
credit  calculation  USIMINAS/COSIPA 
submitted  should  be  allowed. 
Accordingly,  the  petitioners  urge  the 
Department  to  reject  this  adjustment. 

The  petitioners  conclude  that  the 
respondent's  distortion  of  the  discount 
rate  requires  the  Department  to  use  an 
alternative:  the  "taxa  referential"  (TR). 
The  petitioners  note  that  this  short-term 
lending  rate  is  a  benchmark  similar  to 
the  prime  rate  and  was  used  in  the  last 
administrative  review  of  this 
proceeding.  Therefore,  the  petitioners 
conclude  that  the  Department  should 
use  the  TR  to  calculate  home  market 
credit  expenses.  However,  if  the 
Department  decides  not  to  use  the  TR. 
the  petitioners  maintain  that  it  should  at 
least  utilize  the  nominal  rate  during  the 
month  of  the  U.S.  sale  to  calculate  home 
market  credit  expenses. 

Regarding  the  use  of  gross  price 
inclusive  of  taxes  in  calculating 
imputed  credit  costs,  respondent 
disagrees  with  petitioners.  USIMINAS/ 
COSIPA  points  to  Stainless  Steel  Angles 
From  Japan,  60  F.R.  16608  (March  31. 
1995)  as  evidence  that  the  Department 
has  previously  calculated  imputed 
credit  costs  using  a  tax  inclusive  gross 
price.  USIMINAS/COSIPA  states  that 


the  Department  was  incorrect  in  the 
previous  review  of  this  case  when  it 
dismissed  the  relevance  of  the  Japanese 
case  (see  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Brazil,  62  FR  18486. 
18487-«8  (April  15,  1997)).  In  the 
previous  review,  the  Department  found 
that  imputed  credit  costs  should  be 
calculated  on  net  price,  not  gross  price. 
USIMINAS/COSIPA  maintains  that 
there  is  no  complication  in  this  review 
in  recognizing  that  the  seller  is 
extending  payment  terms  for  both  the 
underlying  goods,  and  for  tax  liability 
associated  with  the  sale. 

USIMINAS/COSIPA  also  objects  to 
the  petitioners'  comments  on  procedural 
grounds  because  they  waited  a  year  to 
object  to  USIMINAS/COSIPA  s  credit 
methodology  and  it  is  too  late  in  the 
proceeding  for  the  Department  to  accept 
alternative  credit  costs  calculations. 

Concerning  the  petitioners'  complaint 
that  USIMINAS/COSIPA  used  an 
overstated  interest  rate  in  its  home 
market  imputed  credit  costs 
calculations.  USIMINAS/COSIPA 
contends  that  the  petitioners  fail  to 
understand  the  distinctions  between  a 
conventional  loan  and  discounting 
receivables.  However.  USIMINAS/ 
COSIPA  agrees  with  petitioners  that  it 
used  incorrect  interest  rates  to  the 
extent  that  there  is  no  justification  for 
adjusting  the  interest  rate  twice  to 
derive  an  effective  rate  from  a  nominal 
rate.  Therefore,  USIMINAS/COSIPA 
suggests  that  the  Department  revise 
imputed  credit  costs  and.  if  necessary, 
inventory  carrying  costs,  using 
USIMINAS/COSIPA's  actual  borrowing 
experience  during  the  POR,  and  not  the 
TR,  as  proposed  by  the  petitioners. 

Department's  Position:  The 
Department  agrees  with  petitioners  that 
imputed  credit  expense  should  be 
calculated  on  the  basis  of  a  price  net  of 
taxes,  rather  than  a  gross  price  basis. 
The  Department  has  found  previously  in 
several  cases  that  it  is  impossible  for  it 
to  determine  the  opportunity  cost  of 
every  expense  for  each  sale  reported. 
For  example,  in  the  Final  Determination 
of  Sales  at  Less  than  Fair  Value:  Sulfur 
Dyes,  Including  Sulfur  Vat  Dyes,  from 
the  United  Kingdom.  58  FR  3235  (Jan.  8, 
1993),  Commerce  determined  that 
"(wjhile  there  may  be  an  opportunity 
cost  associated  with  the  prepayment  of 
[taxes],  that  fact  alone  is  not  a  sufficient 
basis  for  the  Department  to  make  an 
adjustment  in  price-to-price 
comparisons.  We  note  that  virtually 
every  charge  or  expense  associated  with 
price-to-price  comparisons  is  either 
prepaid  or  paid  for  at  some  point  after 
the  cost  is  incurred.  Accordingly,  for 
each  pre-or  post-service  payment,  there 
is  also  an  opportunity  cost  (or  gain). 
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Thus,  to  allow  the  type  of  adjustment 
suggested  by  respondent  would  imply 
that  in  the  future  the  Department  would 
be  faced  with  the  impossible  task  of 
trying  to  determine  the  opportunity  cost 
(or  gain)  of  every  freight  charge,  rebate 
and  selling  expense  for  each  sale 
reported  in  a  respondent's  database.  In 
order  to  make  a  price-to-price 
comparison,  this  exercise  would  make 
our  calculations  inordinately 
complicated,  placing  an  unreasonable 
and  onerous  burden  on  both 
respondents  and  the  Department."  See 
also  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Steel  Wire  Rope 
from  Korea,  58  FR  11029,  11032  (Feb. 
23,  1993);  Ferrosilicon  From  Brazil: 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  61  FR  59407, 
59410  (Nov.  22,  1996);  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Brazil: 
Final  Results  of  Antidumping  Duty 
Adminstrative  Review,  62  FR  18486, 
18487  (Apr.  15,  1997)). 

The  respondent's  reliance  on 
Stainless  Steel  Angles  from  Japan  is  not 
on  point.  As  the  Department  found  in 
the  previous  review  of  this  case,  "(tlhe 
comment  in  the  Stainless  Steel  Angles 
case  cited  by  the  respondent  refers  to 
pre-shipment  advance  payment  for  the 
merchandise,  rather  than  taxes,  and  is 
not  contrary  to  the  Department's 
position  with  respect  to  basing  credit 
calculations  on  a  price  net  of  taxes'  (see 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Brazil.  62  FR  18486  (Apr.  15, 
1997)). 

For  these  final  results,  we  have 
recalculated  credit  expense  and  used  a 
price  net  of  taxes  for  the  basis  of  the 
recalculation.  See  Final  Analysis 
Memorandum  of  March  9,  1998. 

With  respect  to  the  selection  of 
interest  rates  for  use  in  calculating 
credit  expense,  the  Department  agrees 
with  petitioners  that  the  nominal  rate 
should  be  used.  The  Department  does 
not  have  information  on  the  record  of 
this  proceeding  with  respect  to  nominal 
rates  for  each  week  of  the  FOR. 
However,  such  information  was  not 
requested  by  the  Department. 
Accordingly,  on  the  basis  of  the  facts 
available,  we  are  using  the  weekly 
nominal  rates  for  the  weeks  for  which 
such  information  is  on  the  record.  For 
all  other  weeks,  we  are  using  the  simple 
average  of  the  available  weekly  nominal 
rates.  Because  the  Department  finds  that 
USIMINAS/COSIPA  has  acted  to  the 
best  of  its  ability  in  providing 
information  relating  to  credit  expenses, 
we  are  not  making  an  adverse  inference. 
See  Final  Analysis  Memorandum  of 
March  9, 1998.  Because  we  are 
eliminating  the  adjustments  to  the 
interest  rate  in  question  and  instead  are 


using  the  nominal  rates,  we  have  not 
used  the  "taxa  referential"  are  suggested 
by  petitioners. 

Comment  5:  The  petitioners  object  to 
USIMINAS/COSIPA's  use  of  all  plate 
products,  including  non-subject 
merchandise,  in  calculating  its  home 
market  inventory  carrying  costs.  The 
petitioners  state  that  any  inventory 
expenses  associated  with  non-subject 
merchandise  "may  not  be  used  in 
calculating  deductions  of  expenses  from 
FMV  for  in-scope  merchandise"  [NSK 
Ltd.  V.  United  States.  896  F.Supp.  1236, 
1272  (Crr,  1995)  aff'd  in  relevant  part 
115  F.  3d  965,  973  (Fed.  Cir.  1997).  The 
petitioners  conclude  that  if  the 
respondent  could  not  develop  a  viable 
method  to  separate  inventory  carrying 
costs  of  subject  merchandise  from  non- 
subject  merchandise,  the  Department 
must  deny  the  adjustment  altogether. 
Petitioners  close  by  stating  that  if  the 
Department  decides  to  allow  the 
inventory  carrying  cost  adjustment,  the 
Department  should  recalculate  the  cost 
using  the  "taxa  referential"  instead  of 
the  discount  rate. 

In  response,  USIMINAS/COSIPA 
characterizes  the  inventory  carrying  cost 
adjustment  as  irrelevant  in  this  review 
because  there  are  no  U.S.  commissions 
and,  therefore,  no  need  to  calculate  a 
commission  offset  which  would  include 
inventory  carrying  costs. 

Nevertheless,  assuming  arguendo  that 
the  inventory  cost  adjustment  is 
relevant,  USIMINAS/COSIPA  states  that 
the  petitioners  have  confused  "selling 
out  of  inventory"  and  "having  an 
inventory."  "Selling  out  of  inventory," 
from  USIMINAS/COSIPA's  viewpoint, 
is  based  on  a  decision  by  a  producer  to 
manufacture  and  inventory  products 
without  a  specific  customer  request  for 
the  products.  COSIPA  and  USIMINAS 
contend  that  having  an  inventory  is  a 
natural  consequence  of  selling  to  order 
for  several  reasons:  (1)  export  shipments 
are  often  held  until  the  entire  order  is 
produced;  (2)  overruns,  a  natural 
consequence  in  steel  production,  are 
inventoried;  (3)  materials  are  held  at 
distribution  warehouses. 

Finally,  USIMINAS/COSIPA  urges  the 
Department  to  reject  the  petitioners' 
suggestion  that  the  Department  deny 
this  adjustment  altogether. 

Department's  Position:  As  the 
Department  has  determined  that  there 
were  no  U.S.  commissions,  there  is  no 
need  to  consider  how  inventory  carrying 
costs  might  affect  a  commission  offset  in 
this  case. 

Comment  6:  The  petitioners  state  that 
the  COSIPA  verification  team  found  that 
the  IPI  tax,  an  indirect  home  market  tax 
of  5%  of  the  gross  unit  price,  was 
incorrectly  reported  for  February 


through  April  1995.  However,  the 
petitioners  claim  that  USIMINAS/ 
COSIPA  did  not  submit  the  correct 
values  in  a  revised  database,  as 
instructed  by  the  Department.  Since  the 
Department  may  deduct  taxes  from 
normal  value  "only  to  the  extent  that 
such  taxes  are  added  to  or  included  in 
the  price  of  the  foreign  like  product" 
pursuant  to  19  U.S.C.  1677b(a)  (6)  (B) 
(iii),  the  petitioners  urge  the  Department 
to  recalculate  the  IPI  tax  to  reflect  the 
correct  amount  of  5%  of  the  gross  unit 
price. 

USIMINAS/COSIPA  counters  that  the 
petitioners'  comments  are  based  on  a 
confused  understanding  of  how  IPI  is 
calculated  and  how  it  is  presented  on 
COSIPA's  sales  listing.  USIMINAS/ 
COSIPA  states  that  petitioners'  proposal 
that  the  Department  divide  the  IPI 
adjustment  in  the  sales  listing  by  the 
gross  price  in  the  sales  listing  fails  to 
account  for:  (1)  the  need  to  adjust  the  IPI 
base  for  the  ICMS  rate,  and  (2)  the  fact 
that  the  IPI  base  is  not  net  of  discounts. 
The  respondent  concludes  that  the 
Department  should  reject  petitioners' 
comments  with  respect  to  the  IPI 
because  COSIPA'S  IPI  adjustments  are 
correct  in  its  post-verification  sales 
listing. 

Department's  Position:  We  agree  with 
the  respondent.  At  the  start  of  COSIPA's 
verification,  the  respondent  presented 
the  Department  officials  with  a  list  of 
corrections  (see  COSIPA  Sales 
Verification  Report,  Exhibit  1).  The  list 
of  correcticHis  makes  a  brief  mention  of 
miscalculated  IPI  taxes.  This  correction 
was  not  directed  at  COSIPA's  sales 
database.  Rather,  this  correction  was 
directed  toward  Exhibit  23  of 
respondent's  April  10,  1997 
Supplemental  Questionnaire  Response, 
wherein  COSIPA  misreported  the 
monthly  payments  of  IPI  tax  for  the 
months  of  February  through  April  of 
1995.  In  an  effort  to  provide  accurate 
information  to  the  IDepartment,  COSIPA 
sought  to  correct  this  mistake  in  the 
questionnaire  response  at  the  beginning 
of  verification.  No  change  was  made  to 
the  IPI  tax  field  as  reported  in  the  pre- 
verification  sales  tape  because  this  tax 
field  was  never  incorrect.  As  further 
proof  of  this  point.  Department  officials 
verified  the  IPI  tax  reported  from  an 
invoice  dated  during  the  February — 
April  period  (see  COSIPA  Verification 
Exhibit  7). 

Comment  7:  The  petitioners  maintain 
that  the  Department  must  disallow 
COSIPA's  claimed  warranty  expenses 
because  they  represent  credits  tt> 
customers  for  a  defective  product  or  a 
price  adjustment.  According  to 
petitioners,  COSIPA  had  the  burden  of 
demonstrating  which  "warranty" 
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expenses  related  to  quality  problems 
and  which  related  to  price  adjustments. 
Since  COSIPA  could  not  directly  relate 
the  post-sale  price  adjustments 
("PSPAs")  to  specific  transactions,  the 
petitioners  believe  the  Department 
should  disallow  COSIPA's  claimed 
"warranty"  expense.  The  petitioners 
argue  that  since  the  reported  "warranty" 
expense  included  post-sale  price 
adjustments,  COSIPA's  warranty  claim 
should  be  rejected  because  while 
warranty  expenses  may  be  allocated, 
petitioners  argue  that  post-sale  price 
adjustments  may  not  be  allocated. 
Petitioners  cite  Torrington  Co.  v.  United 
States  (••Torrington"),  82  F.3d  1039, 
1050  (Fed.  Cir.  1996)  and  Timken 
Company  v.  United  States,  930  F.  Supp. 
621,  632  (Ct.  Infl  Trade  1996). 

The  respondent  states  that  the 
Department  should  dismiss  petitioners' 
comments  because  they  are  tardy,  and 
mischaracterize  the  law  and 
Departmental  practice.  The  respondent 
notes  that  the  petitioners  have  waited 
until  the  record  is  effectively  closed  and 
verification  has  been  completed  to 
attack  COSIPA's  warranty  expense  and 
urge  the  Department  to  reject  this 
adjustment.  The  respondent  requests  the 
Department  to  discourage  such  tactics 
and  reject  petitioners'  comments  on 
procedural  grounds. 

The  respondent  also  challenges 
petitioners'  statement  that  PSPAs  may 
not  be  based  on  allocations.  The 
respondent  maintains  that  the 
petitioners*  cite  to  the  Federal  Circuit's 
holding  in  Torrington  in  support  of  their 
position  ignores  the  Department's 
application  of  the  Torrington  holding  in 
recent  investigations.  The  respondent 
notes  that  in  a  final  results  of  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  Japan 
and  Tapered  Boiler  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Termination  in  Part 
('•Tapered  Roller  Bearings").  62  FR 
11825  (March  13. 1997),  the  Department 
rejected  the  petitioners'  interpretation  of 
Torrington  and  stated  that  it  would 
accept  adjustments  for  PSPAs  based  on 
allocation  if :  (1)  The  respondent  acted 
to  the  best  of  its  ability  to  report  the 
adjustment  in  the  most  specific  manner, 
and  (2)  the  allocation  methodology  was 
not  unreasonably  distortive.  Moreover, 
the  respondent  states  that  the  final 
antidumping  regulations  published  on 
May  19,  1997,  specifically  permit 
allocations  for  price  adjustments  (62  FR 
27296,  27410  (section  351.401(g)). 

In  addition,  the  respondent  states  that 
the  Department  verified  that  COSIPA's 
warranty  calculation  was  based  on'the 


most  specific  allocation  permitted, 
given  COSIPA's  record-keeping  system 
and  the  Department  did  not  perceive 
any  distortions  in  COSIPA's  adjustment 
(see  COSIPA's  Sales  Verification  Report 
at  16).  The  respondent  concludes  that 
the  Department  was  correct  to  allow 
COSIPA's  warranty  adjustment  in  its 
preliminary  results  and  should  continue 
to  do  so  in  the  final  results. 

Department's  Position:  We  agree  with 
the  respondent.  At  verification,  the 
.  Department  officials  found  that  COSIPA 
was  unable  to  link  credit  notes  to 
specific  notas  fiscais  (invoices). 
Therefore,  COSIPA  could  not  link  the 
credit  notes  to  the  specific  sales  of 
merchandise,  nor  discriminate  between 
warranties  and  post-sale  price 
adjustments.  We  found  COSIPA's 
methodology  to  be  reasonable.  In  the 
Tapered  Roller  Bearings  case  cited  by 
respondents,  the  Department  allowed 
adjustment  for  post-sale  price 
adjustments  that  had  been  allocated, 
provided  that  it  was  not  feasible  for  the 
respondent  to  report  the  adjustment  on 
a  more  specific  basis,  and  provided  that 
the  allocation  methodology  was  not 
distortive.  Department  officials  verified 
that  these  adjustments  could  not  be 
more  specifically  reported  and  also 
verified  the  allocation  methodology  for 
COSIPA.  We  do  not  find  it  to  be 
distortive.  Thus,  allowance  of  COSIPA's 
PSPAs  is  consistent  with  the 
Department's  practice  (see  section 
351.401(g)  of  the  Department's  new 
regulations  (62  FR  27296,  May  19, 
1997). 

Comment  8:  USIMINAS/COSIPA 
challenges  the  Department's  exclusion 
of  inter-company  transactions  between 
USIMINAS  and  COSIPA  from  the 
denominator  in  the  calculation  of  the 
cost  of  goods  sold  of  USIMINAS. 
Respondent  points  out  that  this 
adjustment  is  irrelevant  for  purposes  of 
the  consolidated  financial  expense  ratio, 
but  increases  the  consolidated  G&A 
ratio.  First,  USIMINAS/COSIPA 
maintains  that  the  exclusion  of  inter- 
company sales  is  unfounded  from  an 
accounting  and  economic  perspective. 
In  USIMINAS/COSIPA's  view,  if  the 
manufacture  and  sale  of  a  category  of 
products  generates  any  of  the  expenses 
in  the  numerator,  like  other  sales,  there 
is  no  justification  for  excluding  that 
category  from  the  denominator. 
USIMINAS/COSIPA  argues  that  its 
accounting  department  must  perform  its 
services  regardless  of  whether  the 
product  is  manufactured  for  sale  t  o  an 
unaffiliated  distributor,  an  affiliated 
distributor,  or  to  COSIPA.  USIMINAS/ 
COSIPA  conjectures  that  the 
Department's  concern  with  including 
sales  to  COSIPA  may  be  based  on  a 


suspicion  that  these  sales  are  not 
normal.  However,  USIMINAS/COSIPA 
notes  that  the  denominator  of  the  G&A 
ratio  is  the  cost  of  goods  sold  which  is 
incurred  regardless  of  the  ultimate 
destination  of  the  product.  Therefore, 
according  to  USIMINAS/COSIPA,  there 
is  no  basis  for  the  exclusion  from  the 
cost  of  goods  sold,  of  the  costs 
associated  with  sales  of  products  by 
USIMINAS  to  COSIPA. 

Secondly,  USIMINAS/COSIPA 
maintains  that  the  Department  currently 
requests  the  respondent  to  calculate 
financial  ratios  on  a  consolidated  basis, 
while  the  Department's  questionnaire 
requires  respondents  to  calculate  G&A 
ratios  on  a  non-consolidated  basis  (see 
the  Department's  September  19. 1996 
Questionnaire  at  D-21-22).  USIMINAS/ 
COSIPA  supports  the  calculation  of  the 
G&A  ratio  on  a  non-consolidated  basis, 
stating  that  according  to  Department 
practice,  neither  the  numerator  nor  the 
denominator  in  the  G&A  ratio 
calculation  should  be  adjusted  for  the 
effects  of  any  consohdation. 

Petitioners  state  that  the  Department 
was  correct  in  deducting  costs 
associated  with  inter-company 
transactions  from  cost  of  goods  sold. 
Petitioners  state  that  since  the 
Department  has  declared  USIMINAS 
and  COSIPA  to  be  affiliated  and 
collapsed  them  into  one  entity  for  the 
purposes  of  this  review,  their  costs  must 
be  treated  as  if  they  were  consolidated. 
Therefore,  petitioners  state  that  the 
deduction  of  costs  associated  with  inter- 
company transactions  is  necessary  in 
order  to  avoid  double-counting. 
Petitioners  cite  Certain  Corrosion- 
Resistant  Carbon  Steel  Plate  From 
Canada.  62  FR  18464  (Apr.  15,  1997)  as 
evidence  of  precedent  for  the 
Department's  decision. 

Department's  Position:  We  agree  with 
petitioners.  As  indicated  in  the 
preliminarv  results  of  this  review,  we 
have  treated  USIMINAS  and  COSIPA  as 
a  collapsed,  single  entity  for  purposes  of 
our  antidumping  analysis.  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Brazil, 
62  FR  47436  (Sept.  9,  1997).  We  have 
determined  that  USIMINAS/COSIPA 
should  be  considered  a  single  producer 
of  certain  cut-to-length  carbon  steel 
plate. 

The  decision  to  treat  affiliated  parties 
as  a  single  entity  necessitates  that 
transactions  between  such  parties  also 
be  viewed  in  terms  of  a  single, 
consolidated  whole.  The  Department 
has  determined  it  would  be 
inappropriate  to  combine  the  cost  of 
goods  sold  by  USIMINAS  and  COSIPA 
without  adjustment,  because  this  would 
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recognize  income/expenses  which 
would  not  be  recognized  in  the  context 
of  consolidation.  When  treating 
companies  as  consolidated,  the 
Department  eliminates  profits/losses 
from  intercompany  transactions  in  order 
to  recognize  profits/losses  from 
transactions  only  with  unaffiliated 
companies.  For  the  final  results, 
therefore,  the  Department  has 
eliminated  intercompany  transactions 
from  the  calculation  of  cost  of  sales. 

Comment  9:  USIMINAS  notes  that  in 
reformulating  financial  expenses  for 
USIMINAS  and  COSIPA.  the 
Department  did  not  deduct  flnancial 
expenses  associated  with  exports  or 
home  market  sales  from  total  financial 
expenses.  Since  the  Department  found 
the  financial  expenses  of  both  parties  to 
be  de  minimis,  this  error  is  irrelevant. 
However.  USIMINAS/COSIPA  requests 
that  in  the  event  the  Department  revises 
its  financial  expense  calculations,  and 
in  the  event  constructed  value 
comparisons  are  used,  the  Department 
ensure  that  it  includes  these  deductions 
from  fmancial  expenses  for  purposes  of 
any  comparison  of  U.S.  price  to 
constructed  value. 

Petitioners  state  that  the  Department 
correctly  omitted  from  its  financial 
expense  recalculation  amounts  for 
"Excluded  Export  Expenses"  and 
"Excluded  Financial  Expenses  on 
Sales".  Petitioners  cite  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Partial  Termination  of 
Administrative  Reviews,  and  Revocation 
in  Part  of  Antidumping  Duty  Orders,  60 
FR  10900  (Feb.  28,  1995),  as  illustration 
of  the  Department's  practice  in  this 
matter. 

Department's  Position:  This  issue  is 
moot  because  we  continue  to  find  the 
financial  expense  rate  to  be  de  minimis. 
However,  we  disagree  with  respondent. 
The  Department's  normal  practice  is  to 
compute  the  actual  net  Fmancial 
expenses  of  the  entire  company  in 
arriving  at  the  financial  expense  ratio 
used  in  constructed  value.  The  statute 
directs  Commerce  to  calculate  selling, 
general  and  administrative  costs, 
including  interest  expenses,  based  on 
the  actual  experience  of  the  company. 
See  section  773(b)(3)(B)  and  section 
773(e)(2)(A)  of  the  Act  of  1930,  as 
amended. 

Comment  10;  The  petitioners 
maintain  that  under  section  773(f)(2) 
and  (3)  of  the  Tariff  Act,  major  inputs 
purchased  from  affiliated  parties  must 
be  valued  at  the  highest  of  market  value, 
transfer  price,  and  the  affiliate's  cost  of 
production  (COP).  The  petitioners  note 


that  the  respondent  failed  to  report  the 
cost  of  iron  ore  provided  by  Companhia 
Vale  do  Rio  Doce  (CVRD),  an  affiliate  of 
USIMINAS.  Further,  they  state  that 
CVRD  declined  to  release  the  cost  of 
production  information  because  they 
claimed  it  was  busines$  proprietary 
information,  regardless  of  whether  or 
not  they  were  affiliated  with 
USIMINAS. 

The  petitioners  state  that  this  same 
situation  existed  in  the  recent  1994- 
1995  review  of  Silicomanganese  from 
Brazil;  Final  Results  of  Antidumping 
Duty  Administrative  Review 
("Silicomonganese  from  Brazil"),  62  FR 
37869  (July  15,  1997).  According  to 
petitioners,  in  that  case  the  Department 
rejected  CVRD's  argument  that  the 
information  was  confidential,  noting 
that  the  information  could  have  been 
submitted  directly  to  the  Department. 
According  to  petitioners,  in 
Silicomanganese  from  Brazil,  the 
Department  also  rejected  CVRD's  and 
USIMINAS'  argument  that  the  profits 
reported  by  these  parties  proved  that 
they  were  not  transferring  major  inputs 
to  affiliated  parties  at  below-cost  prices. 
The  Department  stated  that  the  record 
showed  that  the  company  earned  an 
overall  profit,  but  did  not  establish  that 
specific  products  were  sold  above  cost 
to  affiliated  parties. 

The  petitioners  note  that,  in 
Silicomanganese  from  Brazil,  CVRD's 
and  USIMINAS/COSIPA 's  refusal  to 
provide  COP  data  led  the  Department  to 
apply  adverse  facts  available  with 
respect  to  the  major  input  in  question. 
Petitioners  argue  that  the  Department 
should  also  apply  adverse  facts 
available  in  this  case. 

The  petitioners  contend  that  the 
conditions  required  by  section  776(a)  of 
the  statute  for  the  application  of  facts 
available  have  been  met.  Specifically, 
petitioners  claim  that  CVRD's  refusal  to 
provide  the  requested  information  on 
two  occasions  (i.e.,  in  its  response  to  the 
Department's  initial  questionnaire  and 
in  the  supplemental  questionnaire)  is 
imputable  to  the  respondent,  and  that, 
thus,  respondent  has  "withheld 
information"  within  the  meaning  of 
section  776(a)(2)(A).  Moreover,  the 
petitioners  state  that  under  section 
782(d)  of  the  Tariff  Act,  once  notice  of 
a  deficiency  is  provided  and  the 
response  is  unsatisfactory,  the 
Department  may  reject  all  or  part  of  a 
respondent's  original  and  subsequent 
responses  subject  to  the  provisions  of 
section  7a2(e),  which  outlines  the  five 
criteria  under  which  the  Department 
cannot  decline  to  consider  submitted 
information.  In  the  petitioners'  view. 
CVRD  and  the  respondent  failed  to 
comply  virith  one  of  the  criteria  when 


they  repeatedly  failed  to  supply  the 
necessary  COP  data  in  response  to  the 
Department's  requests  for  information. 
For  this  reason,  the  petitioners  urge  the 
Department  to  apply  adverse  facts 
available. 

The  respondent  rejects  these 
arguments,  stating  that  petitioners' 
analysis  is  flawed  by  misinterpretation 
of  the  statute  and  a  misplaced  reliance 
on  the  Department's  recent  decision  in 
Silicomanganese  from  Bmzil.  62  FR 
37869  (July  15, 1997).  The  respondent 
maintains  that  the  petitioners  fail  to 
recognize  that  application  of  the  major 
input  provision  requires  "reasonable 
grounds"  to  believe  that  an  input  is 
being  supplied  at  below  cost  prices.  19 
U.S.C.  1677b(F)(3).  The  respondent 
states  that  the  Department  verified  that 
the  CVRD  prices  for  iron  ore  were  above 
prices  from  unaffiliated  suppliers  and 
that  CVRD  was  a  highly  profitable 
company.  According  to  USIMINAS/ 
COSIPA,  this  provides  the  Department 
with  reasonable  grounds  to  conclude 
that  CVRD  was  selling  iron  ore  to  the 
respondent  at  prices  above  its  costs  and 
above  market  prices. 

Respondent  argues  that  the  major 
input  provision  includes  a  "reasonable 
grounds"  requirement  identical  to  the 
clause  that  requires  petitioners  to 
submit  information  that  provides 
sufficient  "reasonable  grounds"  to 
initiate  a  below  cost  investigation.  The 
respondent  states  that  the  petitioners 
did  not  even  attempt  to  submit 
information  to  establish  reasonable 
grounds  to  believe  that  CVRD  sold  to 
USIMINAS  OT  COSIPA  at  below-cost 
prices  in  this  proceeding  and,  therefore, 
they  are  not  positioned  to  argue  that  the 
Department  should  have  invoked  its 
authority  under  the  major  inputs 
provision.  Thus,  the  respondent  states 
that  the  record  supports  the  conclusion 
that  there  is  no  reason  to  suspect  that 
CVRD  is  providing  iron  ore  at  prices 
below  its  COP,  and  below  market  price. 

In  addition,  the  respondent  claims 
that  the  petitioners  incorrectly  state  that 
the  Department  "must"  use  the  highest 
of  market  value,  transfer  price,  and  cost 
of  production.  In  the  respondent's 
opinion,  the  Department's  authority 
under  the  major  inprnt  provision  is 
discretionary  because  the  statute  states 
plainly  that  even  if  there  are  reasonable 
grounds  to  believe  that  below  cost  sales 
of  a  major  input  exist,  the  Department 
"may"  seek  an  affiliated  suppliers'  COP 
for  major  inputs  and  use  that  value  in 
lieu  of  transfer  prices  for  the  inputs  at 
issue. 

Department's  Position:  We  agree,  in 
part,  with  both  the  petitioners  and 
respondent.  Pursuant  to  sections 
773(f)(2)  and  (3)  of  the  Act.  the 
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Department  may  value  major  inputs 
purchased  from  afHliated  suppliers  at 
the  higher  of  market  value,  transfer 
price  or  the  affiliated  supplier's  cost  of 
production.  In  the  Etepartment's  original 
questionnaire,  supplemental 
questionnaires  and  at  verification, 
officials  requested  CVRD's  cost  of 
production  information  for  iron  ore, 
which  is  a  major  input  in  carbon  steel 
plate. 

USIMINAS/COSIPA  argues  that  the 
petitioners  did  not  provide  "reasonable 
grounds"  for  the  Department  to  invoke 
the  major  input  rule  and  therefore  to 
seek  cost  information  on  this  input. 
However,  it  is  the  Department's  position 
that  a  separate  sales-below-cost 
allegation  need  not  always  be  hied  and 
accepted  before  we  can  investigate 
whether  prices  of  major  inputs 
purchased  from  affiliated  suppliers  were 
below  COP.  Specifically,  in  those 
instances  in  which  we  conduct  an 
investigation  of  sales  below  cost  under 
section  773(b)  of  the  Act,  it  is  our 
practice  to  analyze  production-cost  data 
for  major  inputs  purchased  by  a 
respondent  from  its  affiliated  suppliers 
[see,  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews.  62  FR  37871 
(Apr.  15, 1997)).  In  such  situations,  the 
"reasonable  grounds"  provision  of 
section  773(0(3)  of  the  Act  is  met  by  the 
evidence  on  record  that  the  respondent 
may  be  selling  below  cost  in  the  home 
market,  since  this  may  be  linked  to 
major  inputs  obtained  at  below  cost 
transfer  prices  from  affiliated  parties. 
Because  a  COP  investigation  was 
properly  initiated  with  respect  to 
USIMINAS/COSIPA  in  this  review. 
Commerce  properly  requested  that 
USIMINAS/COSIPA  provide  cost  of 
production  data  for  the  iron  ore  it 
obtains  from  its  affiliate  CVRD. 

Of  the  three  elements  which  may  be 
compared  in  determining  the  value  of 
major  inputs  supplied  by  affiliates 
(transfer  price,  market  value  and  cost  of 
production),  USIMINAS/COSIPA 
provided  the  transfer  price  of  iron  ore 
from  CVRD  to  USIMINAS/COSIPA  in  its 
submissions.  In  addition,  at  verification, 
the  respondent  provided  market  price 
data  from  unaffiliated  iron  ore 
suppliers.  In  most  instances,  the  market 
price  was  much  lower  than  the  transfer 
price  from  the  affiliated  supplier. 


The  Department  has  determined  that 
USIMINAS/COSIPA  did  attempt  to 
obtain  cost  of  production  information 
from  its  affiliate,  CVRD,  and  otherwise 
complied  with  the  Department's 
information  requests.  Further,  the 
Department  has  determined  that,  due  to 
the  nature  of  its  affiliation  with  CVRD, 
USIMINAS/COSIPA  could  not  compel 
CVRD  to  provide  such  information  to 
the  Department.  Thus,  the  Department 
will  not  impute  CVRD's  refusal  to 
provide  the  requested  cost  information 
to  USIMINAS/COSIPA.  In 
Silicomanganese  from  Brazil,  the 
Department  determined  that  USIMINAS 
and  CVRD,  which  together  wholly 
owned  the  respondent  Ferro  Ligas 
Group,  were  to  be  considered 
"interested  parties"  to  the  case.  Given 
these  facts,  the  Department  held  that  the 
burden  of  supplying  information  to  the 
Department  fell  not  only  to  the  wholly 
owned  subsidiary,  but  also  to  these 
"parent"  companies.  The  Department 
stated,  "Ibjecause  the  Department 
requires  such  data  and  because  the 
business  of  the  parent  entity  is  clearly 
affected  by  its  abiUty  to  ensure  that  its 
subsidiary  avoids  or  lessens  the  effect  of 
antidumping  duties  on  U.S.  sales,  the 
consolidated  or  parent  entity  must  be 
considered  an  "interested  party"  for 
purposes  of  responding  to  requests  for 
information."  The  current  proceeding  is 
distinguished  from  Silicomanganese 
from  Brazil  by  the  degree  of  ownership 
involved.  Public  data  on  the  record  of 
the  current  proceeding  indicates  that 
CVRD  holds  only  15  percent  of 
USIMINAS'  stock,  and  CVRD's  interest 
in  USIMINAS  constitutes  only  a  small 
portion  of  CVRD's  total  operation.  Thus, 
USIMINAS/COSIPA  could  not  compel 
CVRD  to  supply  its  cost  of  production 
information,  nor  is  CVRD  an  interested 
party  as  in  Silicomanganese  from  Brazil. 
Instead,  CVRD  holds  only  a  minor 
interest  in  USIMINAS.  See  Roller  Chain. 
Other  Than  Bicycle,  From  Japan:  Notice 
of  Final  Results  and  Partial  Recission  of 
Antidumping  Duty  Administrative 
Review,  62  FR  60472  (Nov.  10, 1997),  in 
which  the  Department  determined  that 
a  respondent  could  not  compel  an 
affiliate  to  supply  downstream  sales 
information  due  to  similar  ownership 
circumstances.  Adding  to  the  difficulty 
faced  by  USIMINAS/COSIPA  in 
obtaining  CVRD's  cost  information  was 
the  fact  that  CVRD  was  in  the  process 


of  privatization  throughout  most  of  this 
review.  Some  aspects  of  the 
privatization  may  have  prevented  CVRD 
from  releasing  cost  information  even  to 
the  Department,  let  alone  to  USIMINAS/ 
COSIPA.  In  addition,  USIMINAS'  major 
competitor  in  Brazil,  CSN,  was  part  of 
the  group  involved  in  the  privatization 
of  CVRD. 

Finally,  as  the  petitioners  point  out, 
the  fact  that  USIMINAS/COSIPA 
submitted  the  profitable  financial 
statements  of  CVRD  at  verification  does 
not  negate  the  possibility  that  CVRD 
was  selling  major  inputs  to  USIMINAS 
and  COSIPA  at  prices  below  CVRD's 
cost  of  production  [see  Silicomanganese 
from  Brazil).  However,  at  verification, 
Department  officials  noted  that  CVRD's 
metals  mining  line  of  business  appeared 
to  be  profitable.  We  note  that,  while  not 
dispositive,  the  fact  that  not  only  CVRD 
as  a  whole,  but  also  its  metals  mining 
division,  were  profitable  during  the 
period  during  which  USIMINAS/ 
COSIPA  purchased  iron  ore  from  CVRD. 
constitutes  some  evidence  that  CVRD's 
sales  of  iron  ore  to  the  respondent  likely 
were  at  above-cost  levels. 

Because  USIMINAS/COSIPA  did  not 
provide  CVRD's  cost  of  production  data, 
the  E)epartment  has  made  a 
determination  with  respect  to  the 
appropriate  value  for  iron  ore  on  the 
basis  of  the  facts  available.  Because  the 
Department  finds  that  USIMINAS/ 
COSIPA  has  acted  to  the  best  of  its 
ability  in  attempting  to  obtain  the  CVRD 
cost  data,  however,  we  will  not  make  an 
adverse  assumption  in  selecting  from 
the  facts  available.  Therefore,  because 
the  transfer  prices  for  iron  ore  are 
generally  higher  than  the  market  prices 
for  iron  ore,  and  because  the  record 
contains  no  indication  that  the  cost  of 
production  of  the  iron  ore  would  be 
higher  than  the  transfer  prices  for  that 
input,  we  are  using  the  reported  transfer 
prices  for  this  major  input  as  facts 
available  in  these  final  results. 
Therefore,  we  made  no  changes  to  the 
major  input  calculations  employed  in 
the  preliminary  determination,  which 
were  also  based  on  the  use  of  transfer 
prices. 

Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margin 
exists: 


Manufacturer/exporter 

Time  period 

Margin 
(percent) 

USIMINAS/COSIPA  

8/1/95-7/31/96 

11  54 

UMI 


127S2 
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The  Department  shall  determine,  and 
the  Customs  service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

We  will  calculate  importer-specific 
duty  assessment  rates  on  a  unit  value 
per  pound  basis.  To  calculate  the  per 
pound  unit  value  for  assessment,  we 
summed  the  margins  on  U.S.  sales  with 
positive  margins,  and  then  divided  this 
sum  by  the  entered  pounds  of  all  U.S. 
sales. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  Hnal  results 
of  review  for  all  shipments  of  plate  from 
Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rates  for  the  reviewed  company 
will  be  the  rate  for  that  firm  as  stated 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  less  than  fair 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  rate  will 
be  36.00  percent.  This  is  the  "all  others" 
rate  from  the  LTFV  investigation.  See 
Antidumping  Duty  Order  and 
Amendment  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-To-Length  Carbon  Steel  Plate  From 
Gennany.  58  FR  44170  (August  19. 
1993).  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  section  353.26  of  the 
Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 


disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  section  353.22  of  the 
Department's  regulations. 

Dated:  March  9. 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-6713  Filed  3-13-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-657-80fl 

Extruded  Rubber  Thread  From 
Malaysia;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

summary:  On  November  7, 1997,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia.  This 
review  covers  four  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  (Filati  Lastex 
Elastofibre  (Malaysia),  Heveafil  Sdn. 
Bhd./Filmax  Sdn.  Bhd,  Rubberflex  Sdn. 
Bhd.,  and  Rubfil  Sdn.  Bhd.).  The  period 
of  review  is  October  1, 1995,  through 
September  30,  1996. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  have  based  our 
analysis  on  the  comments  received  and 
have  changed  the  results  from  those 
presented  in  the  preUminary  results  of 
review. 

EFFECTIVE  DATE:  March  16, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  or  Fabian  Rivelis, 
AD/CVD  Enforcement  Group  II,  Office  5, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-1776  or 
(202)  482-3853,  respectively. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  November  7, 1997,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  its 
preliminary  results  of  the  1995-1996 
administrative  review  of  the 
antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia  (62  FR 
60221).  The  Department  has  now 
completed  this  administrative  review,  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  the  teview 

The  product  covered  by  this  review  is 
extruded  rubber  thread.  Extruded  rubber 
thread  is  defined  as  vulcanized  rubber 
thread  obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inch  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch 
or  18  gauge,  in  diameter.  Extruded 
rubber  thread  is  currently  classifiable 
under  subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  tnd  customs  purposes.  The 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
353  (April  1, 1997). 

Facts  Available 

A.  Heveafil  Sdn.  Bhd./Filmax  Sdn.  Bhd. 
(Heveafil) 

In  accordance  with  section  776(a)(2) 
of  the  Act,  we  determine  that  the  use  of 
facts  available  is  appropriate  as  the  basis 
for  Heveafil's  dumping  margin  because 
the  Department  could  not  verify  the 
information  provided  by  Heveafil,  as 
required  under  section  782(i)  of  the  Act, 
despite  the  Department's  attempts  to  do 
so. 

Specifically,  we  were  unable  to  verify 
the  cost  of  production  (COP)  and 
constructed  value  (CV)  information 
provided  by  Heveafil  because  we 
discovered  at  verification  that  the 
company  had  destroyed  the  source 
documents  upon  which  a  large  portion 
of  its  response  was  based.  The 
destruction  of  these  source  documents 
raises  particular  concern,  as  Heveafil 
should  have  been  aware  of  the  necessity 
of  retaining  these  dociunents  based 
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upon  its  participation  in  prior  segments 
of  this  proceeding.  Moreover,  there  were 
significant  delays  in  the  verification 
process  itself,  caused  by  company 
difficulties  in  locating  documents  and 
the  inability  of  company  officials  to  link 
information  in  the  questionnaire 
response  to  the  accounting  system.  Our 
findings  at  verification  are  outlined  in 
detail  in  the  public  version  of  the  cost 
verification  report  fi-om  Shawn 
Thompson  and  Irina  Itkin  to  Louis 
Apple,  dated  October  17, 1997  (Heveafil 
cost  verification  report). 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
with  respect  to  a  party  that  has  failed  to 
cooperate  to  the  best  of  its  ability.  See 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Rep.  No. 
316, 103rd  Cong.,  2d  Sess.  870  (SAA). 
Because  we  were  unable  to  verify  the 
information  submitted  by  Heveafil  in 
this  period  of  review  (POR)  and  because 
the  company  failed  to  adequately 
prepare  and  provide  information  during 
the  verification,  we  determine  that 
Heveafil  did  not  cooperate  to  the  best  of 
its  ability.  Thus,  pursuant  to  section 
776(b)  of  the  Act.  we  are  basing 
Heveafil 's  margin  on  adverse  facts 
available  for  purposes  of  the  final 
results. 

As  adverse  facts  available  for 
Heveafil.  we  have  used  the  highest  rate 
calculated  for  any  respondent  in  any 
segment  of  this  proceeding.  This  rate  is 
54.31  percent.  For  further  discussion, 
see  Comment  26  in  the  "Analysis  of 
Comments  Received"  section  of  this 
notice. 

B.  Rubfil  Sdn.  Bhd.  (Rubfil) 

In  accordance  with  section 
776(a)(2)(A)  of  the  Act,  we  also 
determine  that  the  use  of  facts  available 
is  appropriate  as  the  basis  for  Rubfil's 
dumping  margin.  Specifically,  Rubfil 
failed  to  respond  to  the  Department's 
questionnaire,  issued  in  December  1996. 
Because  Rubfil  did  not  respond  to  the 
Department's  questionnaire,  we  must 
use  facts  otherwise  available  to  calculate 
Rubfil's  dumping  margin. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
with  respect  to  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  The  failure  of  Rubfil  to 
reply  to  the  Department's  questionnaire 
demonstrates  that  it  has  failed  to  act  to 
the  best  of  its  ability  in  this  review  and. 
therefore,  an  adverse  inference  is 
warranted. 

As  adverse  facts  available  for  Rubfil, 
we  have  used  the  highest  rate  calculated 
for  any  respondent  in  any  segment  of 


this  proceeding.  This  rate  is  54.31 
percent. 

C.  Corroboration  of  Secondary 
Information 

As  facts  available  in  this  case,  the 
Department  has  used  information 
derived  from  a  prior  administrative 
review,  which  constitutes  secondary 
information  within  the  meaning  of  the 
SAA.  See  SAA  at  870.  Section  776(c)  of 
the  Act  provides  that  the  Department 
shall,  to  the  extent  practicable, 
corroborate  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  SAA.  H.R.  Doc. 
316,  Vol.  1,  103rd  Cong.,  2d  sess.  870 
(1994). 

To  corroborate  secondary  information, 
the  E)epartment  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  for  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  the 
same  or  a  prior  segment  of  this 
proceeding,  it  is  not  necessjiry  to 
question  the  reliability  of  the  margin  for 
that  time  period.  With  respect  to  the 
relevance  aspect  of  corroboration, 
however,  the  Department  will  consider 
information  reasonably  at  its  disposal  as 
to  whether  there  are  circumstances  that 
would  render  a  margin  not  relevant. 
Where  circumstances  indicate  that  the 
selected  margin  may  not  be  appropriate, 
the  Department  will  attempt  to  find  a 
more  appropriate  basis  for  facts 
available.  See,  e.g.,  Fresh  Cut  Flowers 
fi-om  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (February  22, 
1996)  (Fresh  Cut  Flowers)  (where  the 
Department  disregarded  the  highest 
margin  as  adverse  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin). 

For  both  Heveafil  and  Rubfil,  we 
examined  the  rate  applicable  to 
extruded  rubber  thread  from  Malaysia 
throughout  the  course  of  the  proceeding. 
With  regard  to  its  probative  value,  the 
rate  specified  above  is  reliable  and 
relevant  because  it  is  a  calculated  rate 
from  the  1994-1995  administrative 
review.  There  is  no  information  on  the 
record  that  demonstrates  that  the  rate 
selected  is  not  an  appropriate  total 


adverse  facts  available  rate  for  Heveafil 
and  Rubfil.  Thus,  the  Department 
considers  this  rate  to  be  appropriate 
adverse  facts  available. 

Normal  Value  Comparisons 

To  determine  whether  sales  of 
extruded  rubber  thread  from  Malaysia  to 
the  United  States  were  made  at  less  than 
normal  value  (NV),  we  compared  the 
constructed  export  price  (CEP)  to  the 
NV  for  Filati  Lastex  Elastofibre 
(Malaysia)  (Filati)  and  Rubberflex  Sdn. 
Bhd.  (Rubberflex),  as  specified  in  the 
"Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 

On  January  8, 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEXv.  United  States, 
1998  WL  3626  (Fed  Cir.).  In  that  case, 
based  on  the  pre-URAA  version  of  the 
Act,  the  Court  discussed  the 
appropriateness  of  using  CV  as  the  basis 
for  foreign  market  value  when  the 
Department  finds  home  market  sales  to 
be  outside  the  "ordinary  course  of 
trade."  This  issue  was  not  raised  by  any 
party  in  this  proceeding.  However,  the 
URAA  amended  the  definition  of  sales 
outside  the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  section 
771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV  as  the  basis  for  NV,  in 
lieu  of  foreign  market  sales,  if  the 
Department  finds  foreign  market  sales  of 
merchandise  identical  or  most  similar  to 
that  sold  in  the  United  States  to  be 
outside  the  "ordinary  course  of  trade." 
Instead,  the  Department  will  use  sales  of 
similar  merchandise,  if  such  sales  exist. 
The  Department  will  use  CV  as  the  basis 
for  NV  only  when  there  are  no  above- 
cost  sales  that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  when  making  comparisons 
in  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market  as  described  in  the 
"Scope  of  the  Review"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  listed 
in  sections  B  and  C  of  our  antidumping 
questionnaire. 


12754 


Federal  Register/Vol.  63,  No.  50 /Monday.  March  16.  1998 /Notices 


Level  of  Trade  and  CEP  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  export  price  (EP) 
or  CEP.  The  NV  level  of  trade  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or.  when  NV  is 
based  on  CV.  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  (SG&A)  and 
profit.  For  EP.  the  U.S.  level  of  trade  is 
also  the  level  of  the  starting-price  sale, 
which  is  usually  from  the  exporter  to 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 
sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa,  62 
FR  61731  (Nov.  19,1997). 

Both  Filati  and  Rubberflex  claimed 
that  they  made  home  market  sales  at 
only  one  level  of  trade  {i.e.,  sales  to 
original  equipment  manufacturers)  and 
that  this  level  was  different,  and  more 
remote,  than  the  level  of  trade  at  which 
they  made  CEP  sales. 

Because  only  one  level  of  trade 
existed  in  the  home  market  for  both 
respondents,  we  conducted  an  analysis 
to  determine  whether  a  CEP  offset  was 
warranted  for  either  company.  In  order 
to  determine  whether  NV  was 
established  at  a  level  of  trade  which 
constituted  a  more  advanced  state  of 
distribution  than  the  level  of  trade  of  the 
CEP,  we  compared  the  selling  functions 
performed  for  home  market  sales  with 
those  performed  with  respect  to  the  CEP 
transaction  which  excludes  economic 
activities  occurring  in  the  United  States. 
We  found  that  both  respondents 


performed  essentially  the  same  selling 
functions  in  their  sales  offices  in 
Malaysia  for  both  home  market  and  U.S. 
sales.  Therefore,  the  respondent's  sales 
in  Malaysia  were  not  at  a  more 
advanced  stage  of  marketing  and 
distribution  than  the  constructed  U.S. 
level  of  trade,  which  represents  an  FOB 
foreign  port  price  after  the  deduction  of 
expenses  associated  with  U.S.  selling 
activities.  Because  we  find  that  no 
difference  in  level  of  trade  exists 
between  markets,  we  have  not  granted  a 
CEP  offset  to  either  Filati  or  Rubberflex. 
For  a  detailed  explanation  of  this 
analysis,  see  the  concurrence 
memorandum  issued  for  the  preliminary 
results  of  this  review,  dated  October  31. 
1997. 

Constructed  Export  Price 

For  all  sales  by  Filati  and  Rubberflex, 
we  based  the  starting  price  on  CEP.  in 
accordance  with  section  772(b)  of  the 
Act.  For  further  discussion,  see 
Comment  5  in  the  "Analysis  of 
Comments  Received"  section  of  this 
notice. 

Moreover,  for  both  companies,  we 
revised  the  reported  data  based  on  our 
findings  at  verification. 

A.  Filati 

We  cakulated  CEP  based  on  the 
starting  price  to  the  first  unaffiliated 
purchaser  in  the  United  States.  In 
accordance  with  section  772(c)(1)(B)  of 
the  Act,  we  added  an  amount  for 
uncollected  import  duties  in  Malaysia. 
We  made  deductions  from  the  starting 
price,  where  appropriate,  for  discounts 
and  rebates.  In  addition,  where 
appropriate,  we  made  deductions  for 
foreign  inland  freight,  foreign  brokerage 
and  handling  expenses,  ocean  freight, 
marine  insurance.  U.S.  customs  duty, 
U.S.  brokerage  and  handling  expenses, 
and  U.S.  inland  freight,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act. 

We  made  additional  deductions  to 
CEP.  where  appropriate,  for 
commissions,  credit  expenses.  U.S. 
indirect  selling  expenses,  and  U.S. 
inventory  carrying  costs,  in  accordance 
with  section  772(d)(1)  of  the  Act.  We 
recalculated  U.S.  indirect  selling 
expenses  to  exclude  an  offset  claimed 
by  Filati  relating  to  imputed  costs 
associated  with  financing  antidumping 
and  countervailing  duty  deposits,  in 
accordance  with  the  Department's 
practice.  See  Comment  4  in  the 
"Analysis  of  Comments  Received" 
section  of  this  notice,  for  further 
discussion. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amount  for  profit,  to  arrive 
at  CEP.  In  accordance  with  section 


772(f)  of  the  Act.  we  calculated  the  CEP 
profit  rate  using  the  expenses  incurred 
by  Filati  and  its  affiUate  on  their  sales 
of  the  subject  merchandise  in  the  United 
States  and  the  foreign  like  product  in 
the  home  market  and  the  profit 
associated  with  those  sales. 

B.  Rubberflex 

We  calculated  CEP  based  on  the 
starting  price  to  the  first  unaffiliated 
customer  in  "the  United  States.  We  made 
deductions  from  the  starting  price, 
where  appropriate,  for  discounts  and 
rebates.  We  also  made  deductions  for 
foreign  inland  freight,  foreign  brokerage 
and  handling  expenses,  ocean  freight, 
marine  insurance,  U.S.  customs  duty, 
and  U.S.  inland  freight,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act. 

We  made  additional  deductions  to 
CEP,  where  appropriate,  for  credit 
expenses,  U.S.  indirect  selling  expenses, 
and  U.S.  inventory  carrying  costs,  in 
accordance  with  section  772(d)(1)  of  the 
Act.  We  recalculated  U.S.  indirect 
selling  expenses  to  exclude  an  offset 
claimed  by  Rubberflex  relating  to 
imputed  costs  associated  with  financing 
antidumping  and  countervailing  duty 
deposits,  in  accordance  the 
Department's  practice.  See  Comment  4 
in  the  "Analysis  of  Comments 
Received"  section  of  this  notice,  for 
further  discussion. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amount  for  profit,  to  arrive 
at  CEP.  In  accordance  with  section 
772(f)  of  the  Act,  we  calculated  the  CEP 
profit  rate  using  the  expenses  incurred 
by  Rubberflex  and  its  affiliate  on  their 
sales  of  the  subject  merchandise  in  the 
United  States  and  the  foreign  like 
product  in  the  home  market  and  the 
profit  associated  with  those  sales. 

Normal  Vahie 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  [i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  the  volume  of  each 
respondent's  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Act.  Based  on  this  comparison,  we 
determined  that  both  Filati  and 
Rubberflex  had  viable  home  markets 
during  the  FOR.  Consequently,  we 
based  NV  on  home  market  sales. 

Pursuant  to  section  773(b)  of  the  Act, 
there  were  reasonable  grounds  to 
believe  or  suspect  that  Rubberflex  had 
made  home  market  sales  at  prices  below 
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its  COP  in  this  review  because  the 
Department  had  disregarded  sales  below 
the  COP  for  Rubberflex  in  a  previous 
administrative  revigm.  See  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Extruded 
Rubber  Thread  from  Malaysia.  61  FR 
54767  (Oct.  22, 1996).  Moreover,  the 
petitioner  submitted  an  adequate 
allegation  that  there  were  reasonable 
grounds  to  believe  or  susp>ect  that  Filati 
had  made  home  market  sales  at  prices 
below  its  COP  in  this  review.  As  a 
result,  the  Department  initiated  an 
investigation  to  determine  whether  the 
respondents  made  home  market  sales 
during  the  POR  at  prices  below  their 
respective  COPs. 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  SG&A 
and  packing  costs,  in  accordance  with 
section  773(b)(3)  of  the  Act. 

We  used  the  respondents'  reported 
COP  amounts,  adjusted  as  discussed 
below,  to  compute  weighted-average 
COPs  during  the  POR.  We  compared  the 
weighted-average  COP  figures  to  home 
market  sales  of  the  foreign  hke  product, 
as  required  imder  section  773(b)  of  the 
Act,  in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP.  On  a  product-specific  basis,  we 
compared  the  COP  to  home  market 
prices,  less  any  applicable  movement 
charges  and  discounts. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  such 
sales  were  made:  (1)  In  substantial 
quantities  within  an  extended  period  of 
time;  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  §  773(b)(1)  of  the 
Act. 

Pursuant  to  section  773(b)(2)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  were  at  prices  below 
the  COP,  we  found  that  sales  of  that 
model  were  made  in  "substantial 
quantities"  within  an  extended  period 
of  time,  in  accordance  with  section 
773(b)(2)(B)  of  the  Act.  In  such  cases, 
we  also  determined  that  such  sales  were 
not  made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 


product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product. 

We  found  that,  for  certain  models  of 
extruded  rubber  thread,  more  than  20 
percent  of  both  Filati's  and  Rubberflex's 
home  market  sales  within  an  extended 
period  of  time  were  at  prices  less  than 
COP.  Further,  the  prices  did  not  provide 
for  the  recovery  of  costs  within  a 
reasonable  period  of  time.  We  therefore 
disregarded  the  below-cost  sales  and 
used  the  remaining  above-cost  sales  as 
the  basis  for  determining  NV,  in 
accordance  with  section  773fb)(l)  of  the 
Act.  For  those  U.S.  sales  of  extruded 
rubber  thread  for  which  there  were  no 
comparable  home  market  sales  in  the 
ordinary  course  of  trade,  we  compared 
CEP  to  CV,  in  accordance  with  section 
773(a)(4)  of  the  Act. 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  each  respondent's  cost  of 
materials,  fabrication,  SG&A,  profit,  and 
U.S.  packing  costs.  In  accordance  with 
section  773(e)(2)(A)  of  the  Act,  we  based 
SG&A  and  profit  on  the  amounts 
incurred  and  realized  by  each 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 

Company-specific  calculations  are 
discussed  below. 

A.  Filati 

We  made  the  following  adjustments  to 
Filati's  reported  COP  and  CV  data  based 
on  our  findings  at  verification.  For  the 
cost  of  manufacturing  (COM),  in  order 
to  propwrly  value  second  quality 
merchandise  and  apply  the  appropriate 
manufacturing  variance,  we  first  valued 
the  second  quality  merchandise  at  the 
standard  cost  of  the  first  quality  product 
that  was  intended  to  be  produced.  We 
then  calculated  the  variance  between 
the  revised  total  standard  cost  and  the 
total  actual  cost,  and  applied  the 
variance  proportionately  to  each  per- 
unit  standard  cost.  We  also  recalculated 
Filati's  reported  general  and 
administrative  (G&A)  expense  ratio  by 
excluding  direct  selling,  indirect  selling, 
G&A,  and  financial  expenses  from  the 
denominator  of  the  ratio.  The  resulting 
ratio  was  applied  to  the  per-unit  COM. 
Finally,  we  recalculated  Filati's  reported 
interest  expense  using  the  consolidated 
financial  statements  of  its  parent 
company.  Specifically,  we  divided  net 
interest  expense  by  the  cost  of 
operations.  For  further  discussion  of 
these  adjustments,  see  Comment  13  in 
the  "Analysis  of  Comments  Received" 
section,  below,  and  the  cost  calculation 
memorandum  from  Michael  Martin  and 
Gina  Lee  to  Christian  Marsh,  dated 
March  9, 1998. 


Where  NV  was  based  on  home  market 
sales,  we  based  NV  on  the  starting  price 
to  unaffiliated  customers.  We  made 
adjustments  to  Filati's  reported  sales 
data  based  on  our  findings  at 
verification. 

For  all  price-to-price  comparisons,  we 
made  deductions  from  the  starting  price 
for  rebates,  where  appropriate.  We  also 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  pursuant  to 
section  773(a)(6)(B)  of  the  Act.  Pursuant 
to  section  773(a)(6)(C)(iii)  of  the  Act,  we 
made  circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
credit  expenses,  bank  charges,  and  U.S. 
commissions.  Where  applicable,  in 
accordance  with  19  CFR  353.56rb)(l), 
we  offset  any  commission  paid  on  a  U.S. 
sale  by  reducing  the  NV  by  the  amoiuit 
of  home  market  indirect  selling 
expenses  and  inventory  carrying  costs, 
up  to  the  amount  of  the  U.S. 
commission. 

In  addition,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(6)  of  the  Act.  Where 
appropriate,  we  made  adjustments  to 
NV  to  account  for  differences  in 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  353.57. 

For  CV-to-CEP  comparisons,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses,  bank  charges,  and  U.S. 
commissions,  in  accordance  with 
sections  773(a)(6)(C)(iii)  and  773(a)(8)  of 
the  Act.  Where  applicable,  in 
accordance  with  19  CFR  353:56(b)(l), 
we  offset  any  commission  paid  on  a  U.S. 
sale  by  reducing  the  NV  by  the  amount 
of  home  market  indirect  selhng 
expenses  and  inventory  carrying  costs, 
up  to  the  amount  of  the  U.S. 
commission. 

B.  Rubberflex 

Where  NV  was  based  on  home  market 
sales,  we  based  NV  on  the  starting  price 
to  unaffiliated  customers.  We  made 
adjustments  to  Rubberflex's  reported 
sales  data  based  on  our  findings  at 
verification. 

We  made  deductions  ftxim  the  starting 
price  for  discounts  and  rebates,  where 
appropriate.  We  also  made  deductions 
for  foreign  inland  freight  and  foreign 
inland  insurance,  pursuant  to  section 
773(a)(6)(B)  of  the  Act.  In  addition,  we 
made  a  circumstance-of-sale  adjustment 
for  differences  in  credit  expenses.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  NV  to  account  for 
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differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6){c){ii)  of  the  Act  and  19 
CFR  353.57. 

For  CV-to-CEP  comparisons,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses. 

Duty  Absorption 

On  December  16,  1996,  the  petitioner 
requested  that  the  Department 
determine,  with  respect  to  all 
respondents,  whether  antidumping 
duties  had  been  absorbed  during  the 
FOR.  Section  751(a)(4)  of  the  Act 
provides  for  the  Department,  if 
requested,  to  determine  during  an 
administrative  review  initiated  two  or 
four  years  after  the  publication  of  the 
order,  whether  antidumping  duties  have 
been  absorbed  by  a  foreign  producer  or 
exporter  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
affiliated  importer. 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act  (i.e., 
orders  in  effect  as  of  January  1,  1995), 
section  351.213(j)(2)  of  the  Department's 
new  antidumping  regulations  provide 
that  the  Department  will  make  a  duty- 
absorption  determination,  if  requested, 
for  any  administrative  review  initiated 
in  1996  or  1998.  See  62  FR  27394  (May 
19, 1997).  Because  the  order  on 
extruded  rubber  thread  from  Malaysia 
has  been  in  effect  since  1991,  it  is  a 
transition  order  in  accordance  with 
section  751(c)(6)(C)  of  the  Act.  The 
preamble  to  the  new  antidumping 
regulations  explains  that  reviews 
initiated  in  1996  will  be  considered 
initiated  in  the  second  year  and  reviews 
initiated  in  1998  will  be  considered 
initiated  in  the  fourth  year  (62  FR 
27317,  May  19,  1997).  This  approach 
ensures  that  interested  parties  will  have 
the  opportunity  to  request  a  duty- 
absorption  determination  prior  to  the 
time  for  sunset  review  of  the  order 
under  section  751(c)  of  the  Act  on 
entries  for  which  the  second  and  fourth 
years  following  an  order  have  already 
passed.  Since  this  review  was  initiated 
■in  1996.  and  a  request  was  made  for  a 
determination,  we  are  making  a  duty- 
absorption  determination  as  part  of  this 
administrative  review. 

As  indicated  above,  section  751(a)(4) 
of  the  Act  provides  for  a  determination 
on  duty  absorption  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  affiliated  importer.  In  this 
case,  the  respondents  sold  through 
importers  that  are  affiliated.  We  have 
determined  that  duty  absorption  by  all 
respondents  has  occurred  in  this 
administrative  review.  This 
determination  is  made  only  with  respect 


to  the  percentages  of  sales  shovm  below 
which  were  made  through  the 
respondents'  U.S.  affiliates  and  which 
had  positive  dumping  margins: 


Manu(acturer/exporter/re- 
setler 


Heveafil  ... 

Filati  

Rubberllex 
Rubfil 


Percentage  of 
U.S.  afliliates' 

sales  with 
dumping  mar- 
gins 


100.00 

100.00 

57.35 

100.00 


With  respect  to  Heveafil  and  Rubfil, 
because  the  former  failed  verification 
and  the  latter  did  not  respond  to  our 
questionnaire,  we  determined  the 
dumping  margins  for  these  two 
companies  on  the  basis  of  adverse  facts 
available.  Lacking  other  information,  we 
find  duty  absorption  on  all  sales  by 
these  two  companies.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden  and  the  United 
Kingdom;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR 
54043  (Oct.  17,  1997)  (AFBs)  and 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
Japan,  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  63  FR  2558  (Jan.  15,  1998) 
(TRBs)  (where  we  found  duty 
absorption  with  respect  to  all  sales  for 
which  the  respondent  provided  no  data 
in  response  lo  the  Department's 
questionnaire). 

With  respect  to  the  other  respondents 
with  affiliated  importers  [i.e.,  Filati  and 
Rubberflex)  for  which  we  did  not  apply 
adverse  facts  available,  we  must 
presume  that  the  duties  will  be  absorbed 
for  those  sales  which  were  dumped.  As 
the  above  chart  indicates,  100  percent  of 
Filati's  sales,  and  57.35  percent  of 
Rubberflex's  sales,  by  volume,  were 
dumped.  Our  duty-absorption 
presumptions  can  be  rebutted  with 
evidence  that  the  unaffiliated 
purchasers  in  the  United  States  will  pay 
the  ultimately  assessed  duty.  After 
publication  of  our  preUminary  results, 
we  gave  interested  parties  the 
opportunity  to  submit  evidence  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  the  ultimately  assessed 
duties.  However,  we  received  no  such 
evidence.  Under  these  circumstances, 
we  find  that  antidumping  duties  have 
been  absorbed  by  all  respondents  on  the 
percentages  of  U.S.  sales  indicated. 
Specific  arguments  relating  to  duty 


absorption  are  discussed  in  Comment  1 
of  the  "Analysis  of  Comments 
Received"  section,  below. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Section  7  73  A  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  for  the  daily  rate,  in 
accordance  with  established  practice. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  North  American  Rubber 
Thread  (the  petitioner),  and  two 
respondents,  Filati  and  Heveafil.  We 
also  received  rebuttal  comments  from 
Filati  and  Heveafil. 

General  Issues 

Comment  1:  Duty  Absorption 

According  to  the  petitioner,  the 
Department  should  find  that  the 
respondents  are  absorbing  antidumping 
duties  in  cases  where  their  U.S. 
subsidiaries  are  the  importers  of  record. 

Filati  and  Heveafil  assert  that  there  is 
no  evidence  that  they  are  absorbing 
antidumping  duties  in  this  review. 
According  to  these  companies,  the 
duties  for  this  review  period  have  yet  to 
be  assessed.  Consequently,  there  can  be 
no  finding  that  these  companies  are 
absorbing  duties  for  this  POR. 

Moreover,  these  respondents  state  that 
both  the  URAA  and  SAA  require  that 
the  Department  perform  a  meaningful 
analysis  of  whether  antidumping  duties 
are  absorbed.  Therefore,  these 
respondents  argue  that  it  is  not  lawful 
for  the  Department  to  merely  presume 
that  duty  absorption  has  taken  place  by 
virtue  of  a  finding  that  dumping 
margins  exist  on  sales  through  affiliated 
importers.  According  to  these 
respondents,  such  a  presumption  shifts 
the  burden  of  demonstrating  that  duties 
are  not  being  absorbed  to  the 
respondents.  These  respondents  state 
that  this  presumption  is  both  unfair  and 
unreasonable  because  it  is  impossible  to 
rebut,  given  that  it  would  require  their 
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customers  to  assume  an  unlimited, 
contingent  liability  for  antidumping 
duties  several  years  after  the  sale. 

Filati  and  Heveafil  also  contend  that 
acceptance  of  the  Department's 
presumption  renders  meaningless  any 
sunset  reviews,  because  the  existence  of 
dumping  margins  would  be  sufficient  to 
make  an  afHrmative  finding. 

Finally,  Heveafll  argues  Uiat  the 
Department  should  not  find  that  it 
absorbed  antidumping  duties  based  on 
Rubfil's  rate  in  a  previous  review 
because  that  rate  clearly  is  not 
representative  of  HeveaBl's  sales 
patterns.  Instead,  Heveafil  asserts  that 
the  Department  should  make  a 
determination  based  on  Heveafil 's 
actual  experience,  as  submitted  to  the 
Department  in  past  reviews. 
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We  disagree  with  the  respondents.  An 
investigation  as  to  whether  there  is  duty 
absorption  does  not  simply  involve 
publishing  the  margin  in  the  final 
results  of  review.  The  Department's 
determination  that  duty  absorption 
exists  is  based  on  the  lack  of  any 
iaformation  on  the  record  that  the  first 
unaffiliated  customer  will  be 
responsible  for  paying  the  duty  that  is 
ultimately  assessed.  Absent  such  an 
irrevocable  agreement  between  the 
affiliated  U.S.  importer(s)  and  the  first 
unaffiliated  customer,  there  is  no  basis 
for  the  Department  to  conclude  that  the 
duty  attributable  to  the  margin  is  not 
being  absorbed.  See,  e.g..  AFBs  at  54043 
and  54044. 

As  in  previous  cases  where  the 
Department  has  found  duty  absorption 
(see,  e.g.,  AFBs  and  TRBs),  this  is  an 
instance  where  the  existence  of  margins 
raises  an  initial  presumption  that  the 
affiliated  importer(s)  are  absorbing  the 
duty.  As  such,  the  burden  of  producing 
evidence  to  the  contrary  shifts  to  the 
respondent.  See  Creswell  Trading  Co., 
Inc.  V.  United  States,  15  F.3d  1054 
(CAFC  1994).  Here,  the  respondents 
have  failed  to  place  evidence  on  the 
record,  despite  being  given  ample  time 
to  do  so,  in  support  of  their  position  that 
their  affiliated  importer(s)  are  not 
absorbing  the  duties. 

Regarding  Heveafil 's  argument  that 
we  should  make  our  duty-absorption 
determination  based  on  Heveafil 's 
actual  experience,  as  submitted  to  the 
Department  in  past  reviews,  we  also 
disagree.  The  Etepartment's  current 
practice  is  to  find  that  duty  absorption 
occurred  for  companies  having  a  margin 
based  on  adverse  facts  available,  absent 
any  information  to  the  contrary.  See 
AFBs  and  TRBs.  Because  Heveafil 
submitted  no  information  showing  that 
its  affiliated  importer  is  not  absorbing 


the  duties  for  this  POR.  we  find  that 
duty  absorption  occurred. 

Finally,  regarding  the  argument  that 
the  presumption  of  absorption  renders 
the  sunset  provisions  meaningless,  we 
note  that  the  Department  has  no 
experience  in  conducting  simset 
reviews.  Thus,  we  are  unable  to 
determine  the  impact  of  any  duty 
absorption  finding  on  a  subsequent 
sunset  review. 

Comment  2:  Calculation  of  CV  Profit 

The  petitioner  argues  that  the 
Department  should  exclude  all  below- 
cost  sales  from  the  calculation  of  CV 
profit,  in  accordance  with  its  practice. 
As  support  for  this  contention,  the 
petitioner  cites  Mechanical  Transfer 
Presses  From  Japan;  Final  Results  of 
Antidumping  Administrative  Review, 
62  FR  11820.  11822  (Mar.  13, 1997) 
(MTPs  from  Japan). 

Filati  disagrees,  citing  to  the 
Department's  practice  under  the  old 
law,  in  which  the  Department 
consistently  rejected  such  arguments. 
Filati  argues  that  the  URAA  does  not 
require  a  change  in  the  Department's 
practice.  Specifically,  Filati  contends 
that  the  Department  may  exclude  below- 
cost  sales  only  when  it  determines  that 
such  sales  are  outside  the  ordinary 
course  of  trade.  Filati  cites  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan, 
Singapore,  and  the  United  Kingdom; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  2081. 
2114  (Jan.  15,  1997)  (1994-1995  AFBs 
Reviews),  where  the  Department  stated 
that  sales  must  be  disregarded  under  the 
cost  test  before  they  can  be  excluded 
ft-om  the  calculation  of  CV  profit.  Filati 
asserts  that  this  practice  is  consistent 
with  the  SAA  as  well  as  the  WTO 
antidumping  code. 

Filati  further  argues  that,  in  this  case, 
the  Department  should  not  exclude  any 
of  its  sales  of  second  quality 
merchandise  from  the  calculation  of  CV 
profit  (or,  correspondingly  from  the 
calculation  of  NV) — irrespective  of 
whether  they  are  above  or  below  cost — 
because  they  are  not  outside  the 
ordinary  course  of  trade.  According  to 
Filati,  these  sales  are  the  type  of 
unusual,  off-spec,  infrequent  sales 
contemplated  by  the  SAA  in  its 
discussion  of  what  types  of  below-cost 
sales  should  be  included  as  part  of  NV. 
Specifically,  Filati  cites  the  SAA  at  833, 
which  states  that  "below-cost  sales  may 
be  used  to  determine  normal  value  if 
those  sales  are  obsolete  or  end-of-model- 
year  merchandise." 


DOC  PosiUon 

We  agree  with  Filati,  in  part.  It  is  the 
Department's  practice  to  disregard 
below-cost  sales  in  the  calculation  of  CV 
profit  only  when  those  sales  fail  the  cost 
test.  See.  e.g.,  MTPs  from  Japan,  1994- 
1995  AFBs  Reviews,  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Static  Random  Access  Memory 
Semiconductors  from  Taiwan  63  FR 
8909  (Feb.  23.  1998)  (SRAMs  from 
Taiwan).  Consequently,  in  accordance 
with  our  practice,  we  have  excluded 
below-cost  sales  from  the  calculation  of 
CV  profit  only  when  they  were  made  in 
substantial  quantities  within  an 
extended  period  of  time  at  prices  which 
would  not  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 

We  disagree  with  Filati 's  contention 
that  its  below-cost  sales  of  second 
quality  merchandise  were  made  in  the 
ordinary  course  of  trade.  The 
Department's  practice  is  not  to 
distinguish  between  first  and  second 
quality  merchandise  in  conducting  the 
cost  test.  See,  e.g..  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
from  the  Republic  of  Korea;  Final 
Results  of  i^tidumping  Administrative 
Reviews  and  Notice  of  Revocation  in 
Part,  61  FR  35177  (July  5, 1996). 
Consequently,  where  these  sales  failed 
the  cost  test,  we  find  that  they  were 
made  outside  the  ordinary  course  of 
trade.  Accordingly,  we  have  excluded 
such  sales  from  our  analysis  for 
purposes  of  the  final  results. 

Comment  3:  Date  of  Payment 

The  Department  noted  at  verification 
that  both  Filati  and  Rubberflex  had  not 
received  payment  for  certain  U.S.  sales. 
According  to  the  petitioner,  the 
Department  should  use  the  date  of  the 
final  results  as  the  date  of  payment  for 
these  transactions.  The  petitioner  asserts 
that,  if  payment  for  these  sales  had  been 
received  by  the  time  of  verification,  the 
respondents  should  have  indicated  this 
to  the  Department. 

Filati  maintains  that  the  Department's 
consistent  policy  is  to  use  the  last  day 
of  verification  as  the  date  of  payment  for 
the  unpaid  sales.  See  Brass  Sheet  and 
Strip  from  Sweden:  Fipal  Results  of 
Antidumping  Administrative  Review, 
60  FR  3617,  3620  (Jan.  18.  1995)  (Brass 
Sheet  and  Strip  from  Sweden).  Filati 
states  that  this  date  is  the  last  date  on 
which  the  Department  can  be  certain 
that  payment  had  not  been  received, 
given  that  the  Department's  regulations 
do  not  allow  respondents  to  provide 
information  after  verification. 
Furthermore,  Filati  argues  that  the  use 
of  the  date  of  the  final  results  would  be 
unduly  punitive,  because  there  is  an 
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extended  period  between  the  time  that 
the  sales  were  made  and  the  date  of  the 
final  results  of  the  review. 

DOC  Position 

The  Department's  recent  practice 
regarding  this  issue  has  been  to  use  the 
last  day  of  verification  as  the  date  of 
payment  for  unpaid  sales.  See  SRAMs 
from  Taiwan  and  Brass  Sheet  and  Strip 
from  Sweden.  In  accordance  with  our 
practice,  we  have  used  the  last  day  of 
verification  as  the  date  of  payment  for 
the  transactions  in  question. 

Company-Specific  Issues 

A.  Filati 

Comment  4:  Offset  for  Imputed  Costs 
Associated  With  AD/CVD  Duty  Deposits 

In  its  questionnaire  response,  Filati 
reported  the  opportunity  costs 
associated  with  financing  its  cash 
deposits  of  antidumping  and 
countervailing  duties  as  an  offset  to  U.S. 
indirect  selling  expenses.  Filati  notes 
that  the  Department's  decision  to  deny 
this  ofl^set  for  purposes  of  the 
preliminary  results  is  consistent  with  its 
recent  practice.  See  AFBs.  However, 
Filati  contends  that  the  Department's 
change  in  policy  conflicts  with  prior 
decisions  both  by  the  Department  and 
the  Court  of  International  Trade  (CIT]. 
See,  e.g.,  1994-1995  AFBs  Reviews  and 
Federal-Mogul  v.  United  States,  950  F. 
Supp.  1179  (OT  1996). 

Specifically,  Filati  asserts  that  the 
reasoning  in  AFBs  was  flawed,  in  two 
respects.  First,  Filati  asserts  that  AFBs 
was  based  on  the  premise  that  money  is 
fungible.  According  to  Filati,  however, 
this  point  is  irrelevant  because  the 
company  has  incurred  a  real  expense 
which  it  would  not  have  incurred  but 
for  the  existence  of  the  antidumping 
duty  order.  Second,  Filati  asserts  that 
AFBs  was  based  on  the  premise  that 
there  is  no  "real"  opportunity  cost 
associated  with  the  duty  deposits.  Filati 
maintains  that  this  point  is  also 
incorrect,  because  respondents  making 
cash  deposits  are  required  to  divert 
funds  from  more  profitable  ventures. 

According  to  Filati,  the  CIT  has 
mandated  that  imputed  interest 
exjjenses  incurred  with  respect  to 
antidumping  or  countervailing  duty 
deposits  are  not  "selling  expenses," 
and,  therefore,  the  antidumping  law 
does  not  allow  their  deduction  from 
CEP.  Consequently,  Filati  argues  that 
the  Department  should  allow  its  offset 
for  purposes  of  the  final  results. 

DOC  Position 

We  disagree.  For  these  final  results, 
we  have  continued  to  deny  an  offset  to 
Filati's  U.S.  indirect  selling  expenses  for 


expenses  which  Filati  claims  are  related 
to  financing  of  antidumping  and 
countervailing  duty  cash  deposits. 

As  the  Department  explained  in 
AFBs,  the  statute  does  not  contain  a 
precise  definition  of  what  constitutes  a 
selling  expense.  Instead,  Congress  gave 
the  administering  authority  discretion 
in  this  area.  It  is  a  matter  of  policy 
whether  we  consider  there  to  be  any 
financing  expenses  associated  with  cash 
deposits.  We  recognize  that  we  have,  to 
a  limited  extent,  removed  such  expenses 
from  indirect  sellinf  expenses  for  such 
financing  expenses  in  other 
proceedings.  However,  we  have 
reconsidered  our  position  on  this  matter 
and  have  now  concluded  that  this 
practice  is  inappropriate. 

We  have  long  maintained,  and 
continue  to  maintain,  that  antidumping 
duties,  and  cash  deposits  of 
antidumping  duties,  are  not  expenses 
that  we  should  deduct  from  CEP.  To  do 
so  would  involve  a  circular  logic  that 
could  result  in  an  unending  spiral  of 
deductions  for  an  amount  that  is 
intended  to  represent  the  actual  offset 
for  the  dumping.  See,  e.g..  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  57  FR  28360  (June  24,  1992). 
We  have  also  declined  to  deduct  legal 
feep  associated  with  participation  in  an 
antidumping  case,  reasoning  that  such 
expenses  are  incurred  solely  as  a  result 
of  the  existence  of  the  antidumping  duty 
order.  Id.  Underlying  our  logic  in  both 
these  instances  is  an  attempt  to 
distinguish  between  business  expenses 
that  arise  from  economic  activities  in 
the  United  Slates  and  business  expenses 
that  are  direct,  inevitable  consequences 
of  the  dumping  order. 

Financial  expenses  associated  with 
cash  deposits  are  not  a  direct,  inevitable 
consequence  of  an  antidumping  order. 
As  noted  in  AFBs,  money  is  fungible.  If 
an  importer  acquires  a  loan  to  cover  one 
operating  cost,  that  may  simply  mean 
that  it  will  not  be  necessary  to  borrow 
money  to  cover  a  different  operating 
cost.  See  AFBs  at  54079.  Companies 
may  choose  to  meet  obligations  for  cash 
deposits  in  a  variety  of  ways  that  rely 
on  existing  capital  resources  or  that 
require  raising  new  resources  through 
debt  or  equity.  For  example,  companies 
may  choose  to  pay  deposits  by  using 
cash  on  hand,  obtaining  loans, 
increasing  sales  revenues,  or  raising 
capital  through  the  sale  of  equity  shares. 
In  fact,  companies  face  these  choices 
every  day  regarding  all  their  expenses 
and  financial  obligations.  There  is 
nothing  inevitable  about  a  company 
having  to  finance  cash  deposits  and 


there  is  no  way  for  the  Department  to 
trace  the  motivation  or  use  of  such 
funds  even  if  it  were. 

In  a  different  context,  we  have  made 
similar  observations.  For  example,  we 
stated  that  "debt  is  fungible  and 
corporations  can  shift  debt  and  its 
related  expenses  toward  or  away  from 
subsidiaries  in  order  to  manage  profit." 
See  Ferrosilicon  From  Brazil;  Final 
Results  of  Antidimiping  Ehity 
Administrative  Review,  61  FR  59407, 
59412  (Nov.  22, 1996)  (regarding 
whether  the  Department  should  allocate 
debt  to  specific  divisions  of  a 
corporation). 

So,  while  under  the  statute  we  may 
allow  a  limited  exemption  from 
deductions  from  CEP  for  cash  deposits 
themselves  and  legal  fees  associated 
with  participation  in  dumping  cases,  we 
do  not  see  a  sound  basis  for  extending 
this  exemption  to  financing  expenses 
allegedly  associated  with  financing  cash 
deposits.  By  the  same  token,  for  the 
reasons  stated  above,  we  would  not 
allow  an  offset  for  financing  the 
payment  of  legal  fees  associated  with 
participation  in  a  dumping  case. 

We  see  no  merit  to  the  argiunent  that, 
since  we  do  not  deduct  cash  deposits 
from  CEP,  we  should  also  not  deduct 
financing  expenses  that  are  arbitrarily 
associated  with  cash  deposits.  To  draw 
an  analogy  as  to  why  this  logic  is 
flawed,  we  also  do  not  deduct  corporate 
taxes  from  CEP;  however,  we  would  not 
consider  a  reduction  in  selling  expenses 
to  reflect  financing  alleged  to  be 
associated  with  payment  of  such  taxes. 

Finally,  we  also  determine  that  we 
should  not  use  an  imputed  amount  that 
would  theoretically  be  associated  with 
financing  of  cash  deposits.  There  is  no 
real  opportunity  cost  associated  with 
cash  deposits  when  the  paying  of  such 
deposits  is  a  precondition  for  doing 
business  in  the  United  States.  Like 
taxes,  rent,  and  salaries,  cash  deposits 
are  simply  a  financial  obligation  of 
doing  business.  Companies  cannot 
choose  not  to  pay  cash  deposits  if  they 
want  to  import,  nor  can  they  dictate  the 
terms,  conditions,  or  timing  of  such 
payments.  By  contrast,  we  impute  credit 
and  inventory  carrying  costs  when 
companies  do  not  show  an  actual 
expense  in  their  records  because 
companies  have  it  within  their 
discretion  to  provide  different  payment 
terms  to  different  customers  and  to  hold 
different  inventory  balances  for  different 
markets.  We  impute  costs  in  these 
circumstances  as  a  means  of  comparing 
different  conditions  of  sale  in  different 
markets.  Thus,  our  policy  on  imputed 
expenses  is  consistent;  under  this 
policy,  the  imputation  of  financing  costs 
to  actual  expenses  is  inappropriate. 
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Comment  5:  Treatment  ofEP  Sales 

During  the  POR,  Filati  classified  all 
sales  shipped  directly  to  U.S.  customers 
as  EP  sales.  The  petitioner  argues  that 
the  Department  should  treat  these 
transactions  as  CEP  sales  because, 
according  to  the  petitioner,  Filati 's  U.S. 
subsidiary  acts  as  more  than  a  paper 
processor  and  communications  link 
between  the  Malaysian  parent  and  its 
customers.  Specifically,  the  petitioner 
maintains  that  Filati's  U.S.  affiliate  is 
involved  in  the  actual  negotiation  of 
prices  to  unaffiliated  U.S.  customers. 

The  petitioner  cites  to  the  following 
cases  as  precedent  for  reclassifying  the 
transactions  in  question  as  CEP  sales: 
Small  Diameter  Circular  Seamless 
Carbon  and  Alloy  Steel  Standard,  Line 
and  Pressure  Pipe  From  Germany: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
47446,  47448  (Sept.  9,  1997);  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determinations:  Brake  Drums 
and  Brake  Rotors  From  the  People's 
Republic  of  China,  61  FR  53190.  53194 
(Oct.  10. 1996);  Certain  Cut-To-Length 
Carbon  Steel  Plate  From  Germany:  Final 
Results  of  Antidimiping  Duty 
Administrative  Review,  62  FR  18390, 
18392  (Apr.  15, 1997);  and  Sebacic  Acid 
From  the  People's  Republic  of  China; 
Final  Results  of  Antidumping  Ehity 
Administrative  Review,  62  FR  10530, 
10532  (Mar.  7, 1997).  In  those  cases,  the 
Department  classified  the  respondents' 
U.S.  sales  as  CEP  transactions,  because 
the  U.S.  companies  performed 
significant  selling  functions  in  the 
United  States.  Consequently,  the 
petitioner  maintains  that  the 
Department  should  deduct  the  indirect 
selling  and  operating  costs  of  Filati's 
U.S.  subsidiary  from  the  starting  price 
for  purposes  of  the  final  results. 

Filati  contends  that  the  Department 
properly  treated  its  direct  shipment 
sales  as  EP  sales.  Filati  states  that  the 
Department  has  consistently  classified 
Filati's  direct  shipment  sales  as  EP  sales 
from  the  original  investigation  through 
the  latest  published  administrative 
review  (i.e.,  Extruded  Rubber  Thread 
From  Malaysia;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  52547  (Nov.  24.  1997)). 
Furthermore,  Filati  notes  that  the  facts 
of  this  review  in  no  way  differ  fit)m  the 
facts  of  previous  reviews  with  respect  to 
the  role  in  the  sales  process  of  Filati's 
U.S.  affiliate.  According  to  Filati,  the 
sales  in  question  were  made  prior  to 
entry  in  the  normal,  customary 
commercial  channel  for  the  customers 
involved.  Moreover,  Filati  asserts  that 
the  selling  activities  of  its  U.S.  affiliate 


were  well  within  the  range  of  activities 
that  the  Department  has  previously 
found  to  be  consistent  with  EP  sales. 

Filati  notes  that  the  cases  cited  by  the 
petitioner  are  distinguishable  from  the 
circumstances  present  in  this  case,  in 
that  the  U.S.  subsidiaries  in  those  cases 
set  the  prices  of  the  direct  sales. 
According  to  Filati,  the  Department 
confirmed  at  verification  that  Filati 
(USA)  has  no  flexibility  or  authority  to 
set  prices  or  other  significant  terms  for 
direct  sales. 

DOC  Position 

We  agree  with  the  petitioner.  When 
sales  are  made  prior  to  the  date  of 
importation  through  an  affiliated  or 
unaffiliated  entity  in  the  United  States, 
the  Department  uses  the  following 
criteria  to  determine  whether  U.S.  sales 
should  be  classified  as  EP  sales: 

•  The  merchandise  in  question  is 
shipped  directly  firom  the  manufacturer 
to  tbe  unaffiliated  buyer  without  being 
introduced  into  the  physical  inventory 
of  the  selling  agent; 

•  Direct  shipment  from  the 
manufacturer  to  the  unaffiliated  buyer  is 
the  customary  channel  for  sales  of  the 
subject  merchandise  between  the  parties 
involved;  and 

•  The  selling  agent  in  the  United 
States  acts  only  as  a  processor  of  sales- 
related  documentation  and  a 
commimication  link  with  the 
imaffiliated  U.S.  buyer  (i.e.,  a  "paper- 
pusherl'). 

See  Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea:  Final  Results  of 
Antidumping  EKity  Administrative 
Reviews.  62  FR  18404  (Apr.  15.  1997). 

Although  the  sales  in  question  wer^ 
made  prior  to  importation  and  were 
shipped  directly  to  the  unaffiliated 
customer  without  entering  the  U.S. 
inventory,  we  note  that  the  U.S.  affiliate 
did  not  serve  mainly  as  a  processor  of 
sales-related  documentation  and  a 
communications  link  with  the  buyer. 
Specifically.  Filati  stated  in  its 
questionnaire  response  that,  for  all 
direct  sales,  its  U.S.  affiliate  makes  the 
initial  contact  with  the  U.S.  customer, 
negotiates  terms  of  sale,  contacts  Filati 
to  arrange  for  production  and  shipment 
of  the  container  to  the  United  States, 
and  issues  the  final  invoice  to,  and 
collects  payment  from,  the  customer. 
See  Filati's  February  20, 1997, 
questionnaire  response  at  A-9  and  A- 
10.  As  noted  in  the  U.S.  sales 
verification  report  at  page  5,  we  found 
no  discrepancies  with  the  information 
reported  in  Filati's  response  regarding 
its  sales  process. 

Because  the  extent  of  the  affiliate's 
activities  in  the  United  States  are 


significant,  we  find  that  the  affiliate  is 
not  merely  a  paper  processor. 
Accordingly,  we  have  treated  these 
transactions  as  CEP  sales  for  purp>oses  of 
the  final  results. 

Comment  6:  Sales  with  Zero  Prices 

According  to  the  petitioner,  the 
Department  should  include  Filati's  sales 
with  zero  prices  in  its  analysis  for 
purposes  of  the  final  results.  The 
petitioner  states  that  these  transactions 
are  actual  sales  because:  (1)  The  parties 
negotiated  a  price;  and  (2)  Filati 
transferred  title  to  the  product  to  the 
customer.  The  petitioner  asserts  that 
Filati's  decision  to  give  a  full  rebate  to 
the  customer  after  the  terms  of  sale  were 
set  does  not  negate  the  fact  that  a  sale 
occurred. 

Filati  contends  that  the  Department 
correctly  excluded  the  transactions  in 
question  from  its  analysis  in  the 
preliminary  results.  According  to  Filati, 
the  concurrence  memorandum  cited  by 
the  petitioner  predates  the  Department's 
current  policy  in  this  area,  which  was 
set  in  response  to  a  decision  by  the 
Court  of  Appeals  for  the  Federal  Circuit 
(CAFC).  See  NSKv.  United  States  115 
F.3d  965.  975  (CAFC  1997)  [NSK]. 
Specifically.  Filati  notes  that  the  court 
held  in  NSK  that  the  existence  of 
consideration  [i.e.,  a  bargained-for 
exchange)  is  the  determinative  factor, 
absent  which  there  can  be  no  sale. 
According  to  Filati,  because  there  was 
no  consideration  for  the  transactions  in 
question,  the  Department  cannot  treat 
them  as  sales. 

DOC  Position 

We  agree  with  Filati.  At  verification, 
we  found  that  Filati  shipped  the 
merchandise  in  question,  but  then 
issued  a  refund  to  its  customers  after 
being  informed  that  the  merchandise 
was  damaged  and  could  not  be  used. 
See  the  Filati  U.S.  sales  verification 
report  from  David  Genovese  and  frina 
Itkin,  dated  August  1. 1997.  at  page  2. 
The  fact  that  Filati  initially  negotiated  a 
price  for  these  transactions  is  not 
relevant,  because  the  sales  were,  in 
effect,  canceled  due  to  quality  problems 
with  the  merchandise.  Consequently, 
we  find  that  these  transactions  were  not 
sales,  and  we  have  excluded  them  from 
our  analysis  for  purposes  of  the  final 
results. 

Comment  7:  U.S.  Commissions  to 
Company  Employees 

The  petitioner  argues  that  the 
Department  should  treat  Filati's 
commission  payments  to  its  U.S.  sales 
agent  as  a  direct  selling  expense,  in 
accordance  with  its  current  practice. 
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According  to  Filati,  the  commissions 
in  question  are  not  commissions  per  se. 
Rather,  Filati  maintains  that  these 
payments  are  part  of  the  compensation 
provided  to  its  U.S.  salesperson  and,  as 
such,  were  properly  reported  as  indirect 
selling  expenses.  Moreover,  Filati 
asserts  that  these  commissions  are  paid 
periodically  and  are  not  related  directly 
to  specific  sales;  thus,  Filati  argues  that, 
by  definition,  they  caimot  be  direct 
selhng  expenses.  Filati  asserts  that  the 
Department  should  continue  to  treat 
these  commissions  as  U.S.  indirect 
selling  expenses  for  purposes  of  the 
final  results. 

DCX:  Position   • 

We  agree  with  Filati.  At  verification, 
we  confirmed  that  the  expenses  in 
question  were  not  commissions  per  se, 
but  rather  were  part  of  the  salary  paid 
to  a  company  employee  and  were  not 
directly  related  to  specific  sales. 
Consequently,  we  find  that  these 
expenses  were  properly  reported  in 
Filati's  U.S.  indirect  selling  expenses 
and  we  have  continued  to  treat  them  as 
such  for  purposes  of  the  final  results. 

Comment  8:  Calculation  of  Inventory 
Carrying  Costs 

The  petitioner  contends  that  Filati 
incorrectly  calculated  inventory 
carrying  costs  on  the  basis  of  gross  unit 
price,  rather  than  COM.  The  petitioner 
asserts  that  the  Department  should 
recalculate  inventory  carrying  costs 
using  COM,  in  accordance  with  its 
standard  practice. 

According  to  Filati,  the  Department 
instructed  it  to  calculate  its  inventory 
carrying  costs  using  gross  unit  price. 
Filati  asserts  that  use  of  gross  unit  price 
is  appropriate  because  the  opportunity 
cost  of  carrying  inventory  is  related  to 
the  price  that  a  company  receives,  not 
the  costs  that  it  incurs. 

DOC  Position 

We  agree  with  the  petitioner.  It  is  the 
Department's  practice  to  calculate 
inventory  carrying  costs  based  on  COM. 
See,  e.g.,  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Caimed  Pineapple 
Fruit  from  Thailand,  60  FR  29553  (June 
5, 1995)  and  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from 
Australia;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  61  FR 
14049  (March  29. 1996).  We  note  that 
companies  generally  value  the  cost  of 
their  finished  goods  inventory  using  the 
costs  incurred  to  manufacture  their 
products,  rather  than  the  value  of  future 
sales.  Therefore,  we  recalculated 
inventory  carrying  costs  using  COM  for 
purposes  of  the  final  results. 


Comment  9:  Double-Counting  of 
Indirect  Selling  Expenses 

The  petitioner  argues  that  the 
Department  may  have  double-counted 
the  deduction  for  Filati's  home  market 
indirect  selling  expenses,  in  that  the 
Department  used  home  market  indirect 
selling  expenses  to  offset  both  U.S. 
commissions  and  the  indirect  selling 
expenses  of  Filati's  U.S.  subsidiary. 

According  to  Filati,  the  Department 
did  not  double-count  indirect  selling 
expenses  because  the  E)epartment 
denied  Filati  a  CEP  offset  for  purposes 
of  the  preliminary  results. 
Consequently.  Filati  asserts  that  the 
Department  did  not  use  home  market 
indirect  selling  expenses  to  o^set  the 
expenses  of  Filati's  U.S.  subsidiary. 

EXX;  Posidon 

We  agree  with  Filati.  We  used  Filati's 
home  market  indirect  selling  expenses 
only  to  offtet  the  company's  U.S. 
commissions.  Accordingly,  we  have  not 
double-counted  these  expenses  for 
purposes  of  the  final  results. 

Comment  10:  Treatment  of  Uncollected 
Duties  In  Price-to-CV  Comparisons 

During  the  POR,  the  government  of 
Malaysia  allowed  Filati  to  import  rubber 
thread  inputs  duty  free;  however,  when 
Filati  sold  extruded  rubber  thread  in  the 
home  market,  the  government  charged  it 
a  duty  equal  to  three  percent  of  the  sales 
price.  In  the  preliminary  results,  the 
Department  treated  these  amounts  as 
uncollected  import  duties  and  added 
them  to  the  U.S.  starting  price  for 
purposes  of  price-to-price  comparisons. 
Filati  argues  that  the  Department  should 
also  have  added  an  amotmt  for 
uncollected  import  duties  to  the  starting 
price  for  purposes  of  price-to-CV 
comparisons.  Filati  states  that  the 
statute  requires  such  an  adjustment 
regardless  of  whether  normal  value  is 
based  upon  price  or  CV.  See  19  U.S.C. 
1677a(c)(l)(B). 

DOC  Position 

We  agree.  Section  772(c)(1)(B)  of  the 
Act  directs  the  Department  to  increase 
CEP  by  the  amount  of  any  import  duties 
imposed  by  the  coimtry  of  exportation 
which  have  been  rebated,  or  which  have 
not  been  collected,  by  reason  of 
exportation  of  the  subject  merchandise 
to  the  United  States.  Because  these 
duties  ha?e  not  been  collected  by  reason 
of  exportation  of  the  subject 
merchandise,  we  have  added  them  to 
CEP  for  all  comparisons  for  purposes  of 
the  final  results. 


Comment- 11:  Inclusion  of  Uncollected 
Duties  in  COP 

According  to  Filati,  the  Department 
should  not  add  the  uncollected  duties 
referenced  in  Comment  10  above  to  COP 
because  they  Are  not  recorded  as  raw 
materials  costs  in  Filati's  accounting 
system.  Filati  notes  that  both  19  U.S.C. 
1677b(b)(3)  and  the  SAA  at  834  require 
respondents  to  base  their  reported 
production  costs  on  the  actual  costs 
recorded  in  their  normal  accoimting 
records. 

However,  Filati  contends  that,  if  the 
Department  finds  that  the  duties  at  issue 
should  be  included  in  COP,  the 
Department  should  apply  the  duty 
percentage  to  raw  material  costs  only. 

DOC  Position 

We  disagree  that  we  should  not  add 
the  uncollected  duties  to  COP.  Section 
773(0(1)(A)  of  the  Act  requires  the 
Department  to  depart  from  the  records 
of  Uie  producer  if:  (1)  Those  records  are 
not  in  accordance  with  the  general 
accepted  accoimting  principles  (GAAP) 
of  the  exporting  country;  and  (2)  such 
costs  do  not  reasonably  reflect  the  costs 
associated  with  the  production  and  sale 
of  the  merchandise.  In  this  case,  we 
acknowledge  that  Filati's  treatment  of 
these  duties  is  in  accordance  with 
Malaysian  GAAP.  However,  we  find  that 
this  treatment  is  contrary  to  the 
requirements  of  section  773(f)(1)(A)  of 
the  Act,  as  it  does  not  reasonably  reflect 
Filati's  cost  of  production.  Specifically, 
we  find  that,  because  the  amotmts  in 
question  are  charged  by  the  Malaysian 
government  in  place  of  import  duties  on 
raw  materials,  they  appropriately  form 
part  of  Filati's  cost  of  production. 
Accordingly,  we  have  included  these 
duties  in  the  calculation  of  COP  and  CV. 

We  also  disagree  that  we  should  apply 
the  three  percent  duty  to  Filati's  raw 
materials  costs.  Because  these  duties  are 
assessed  as  a  percentage  of  home  market 
price,  we  have  continued  to  calculate 
them  in  this  manner.  To  do  otherwise 
would  result  ill  our  not  capturing  the 
full  amount  of  the  duty,  which  would 
consequently  understate  the  amount  of 
duty  included  in  COP  and  CV. 

Comment  12:  Selection  of  Cost 
Response 

Filati  argues  that  the  Department 
should  use  the  COPs  and  CVs  that  it 
reported  in  its  original  section  D 
response,  rather  than  the  costs  reported 
in  the  supplemental  response.  Filati 
argues  that,  in  its  original  response,  it 
calculated  the  cost  of  manufacture  for 
COP  and  CV  based  on  a  methodology 
that  follows  its  normal  standard  cost 
accounting  system  and  appUes  actual 
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inputs  from  its  normal  books  and 
records.  Filati  argues  it  demonstrated  at 
verification  that  the  reported  costs  using 
this  methodology  reconcile  to  the  actual 
costs  used  by  Filati;  that  the  reported 
costs  were  in  accordance  with 
applicable  accounting  norms;  and  that 
these  costs  reasonably  reflect  the  cost  of 
producing  the  merchandise.  Filati 
asserts  that  the  Department's  normal 
practice  is  to  accept  a  cost  methodology 
when  it  is  from  the  company's  normal 
records,  consistent  with  accounting 
norms,  and  is  not  proven  to  be 
distortive.  Filati  also  argues  that  its 
original  method  is  reasonable,  as 
demonstrated  by  the  small  variance 
between  its  actual  and  standard  costs. 

DOC  Position 

We  disagree.  Section  773(f)(1)(A)  of 
the  Act  states  that  costs  shall  normally 
be  calculated  based  on  the  records  of  the 
exporter  or  producer  of  the 
merchandise.  Contrary  to  Filati 's 
assertion,  the  costs  reported  in  the 
company's  original  section  D  response 
were  not  those  reflected  in  its  normal 
cost  accounting  system.  In  its  normal 
records,  Filati  records  per-unit  costs 
using  a  standard  cost  system  and 
derives  actual  costs  by  applying  cost 
variances.  In  its  original  response,  Filati 
derived  new  per-unit  costs  by  applying 
to  its  financial  accounting  data  a  new 
actual  cost  methodology.  Although  the 
data  that  Filati  used  in  the  original 
response  were  from  its  financial 
accounting  system,  the  per-unit 
amounts  were  reallocated  to  obtain  per- 
unit  costs  that  differed  from  the  per-unit 
costs  in  its  normal  accounting  system. 
Filati  developed  new  COPs  and  CVs 
specifically  to  respond  to  the 
Etepartment's  questionnaire. 

We  find  unpersuasive  Filati's 
argument  that  its  alternative  costing 
method  is  reasonable.  The  Department 
normally  rehes  on  the  records  of  the 
producer  if  they  are  in  accordance  with 
the  GAAP  of  the  exporting  country  and 
reasonably  reflect  the  costs  associated 
with  the  production  and  sale  of  the 
merchandise.  Filati's  standard  cost 
system  is  acceptable  under  Malaysian 
GAAP  and  produces  per-unit  costs  that 
reasonably  reflect  the  costs  associated 
with  the  production  and  sale  of  the 
merchandise. 

In  a  supplemental  questionnaire,  we 
directed  Filati  to  resubmit  its  per-unit 
COPs  and  CVs  based  on  the  standard 
cost  system  it  uses  in  the  normal  course 
of  business.  Filati  complied  with  this 
requQ^t.  Therefore,  we  used  the  costs 
and  variances  from  Filati's  standard  cost 
system  for  purposes  of  the  final  results. 


Comment  13:  Offset  to  Financial 
Expenses 

Filati  argues  that  the  Department 
should  allow  the  total  amount  of 
consohdated  interest  income  as  an  offset 
to  consolidated  interest  expense  in  the 
calculation  of  its  financial  expense  ratio. 
According  to  Filati,  the  company 
demonstrated  at  verification  that  all  of 
the  interest  income  in  question  was 
from  short-term  investments. 

DOC  Position 

We  agree.  The  audited  consolidated 
financial  statements  show  that  the 
interest  income  was  generated  from 
current  assets.  Therefore,  we  have 
allowed  the  full  amount  of  interest 
income  as  an  offset  to  interest  expense. 

Comment  14:  Unreported  Costs 

The  petitioner  claims  that  Filati  failed 
to  report  cost  information  for  one 
second-quality,  and  several  first-quality, 
products.  According  to  the  petitioner, 
the  Department  should  assign  costs  to 
these  products  based  on  adverse  facts 
available.  The  petitioner  maintains  that 
to  do  otherwise  would  reward  Filati  for 
its  failure  to  report  costs  for  the 
products  in  question. 

Filati  maintains  that  it  reported  cost 
data  for  all  products  sold  during  the 
POR,  pursuant  to  the  Department's 
instructions.  Specifically,  Filati  notes 
that  it  reported  a  single  cost  for  each 
unique  product,  regardless  of  whether 
the  product  was  sold  as  first-  or  second- 
quality  merchandise.  Filati  asserts  that 
it  was  not  necessary  to  report  a  separate 
cost  for  first-  and  second-quality 
production  of  a  given  product  in  its  COP 
and  CV  databases  because  the 
E)epartment  assigns  the  same  cost  to 
both.  According  to  Filati,  the 
Department  should  continue  to  use  the 
costs  of  first-  and  second-quality 
products  interchangeably  in  cases  where 
the  cost  for  one  or  the  other  quality  was 
not  explicitly  identified  in  its  databases. 

DOC  Position 

We  agree  with  Filati.  The  costs  that 
the  petitioner  alleges  that  Filati 
withheld  are  on  the  record  of  this 
proceeding.  Since  the  per-unit  cost  of  a 
product  is  the  same  whether  it  is  of  first- 
or  second-quality,  using  the  cost  of  one 
as  a  replacement  for  the  other  will  not 
affect  our  analysis.  Therefore,  we  have 
made  no  adverse  inference  with  respect 
to  the  products  in  question  for  purposes 
of  the  final  results. 

Comment  15:  G&A  Expenses  of  Filati's 
Parent  Company 

According  to  the  petitioner,  the 
Department  should  include  the  G&A 
expenses  of  MYCOM,  Filati's  parent 


company,  in  the  calculation  of  Filati's 
CV.  The  petitioner  notes  that  MYCOM 
provides  management  services  to  Filati. 
According  to  Filati,  its  reported  G4A 
expenses  include  all  expenses 
associated  with  the  services  provided  by 
MYCOM.  Filati  contends  that  there  is  no 
basis  for  including  any  other  portion  of 
MYCOM's  expenses  in  G&A.  because 
these  expenses  relate  to  activities  not 
associated  with  the  production  or  sale  of 
extruded  rubber  thread. 

DOC  Position 

We  agree  with  the  respondent.  Filati 
included  in  its  G&A  expense  calculati<Hi 
the  amount  its  parent  charges  Filati  for 
the  services  the  parent  provides.  We 
reviewed  this  calculation  at  verificaticm 
and  foimd  it  to  be  reflective  of  the  cost 
incurred  for  the  types  of  services  that 
MYCOM  performed  and  the  overall 
structure  of  the  group  companies 
involved.  Therefore,  we  have  made  no 
adjustment  to  Filati's  G&A  rate 
calculation  for  additional  MYCOM 
expenses. 

B.  Heveafil 

Comment  16:  Selection  of  Facts 
Available  Rate  for  Heveafil 

Heveafil  argues  that  the  £)epartment 
should  assign  it  a  dumping  rate  based 
on  non-adverse  facts  available.  Heveafil 
asserts  that  the  Department  may  only 
assign  a  dumping  rate  using  adverse 
facts  available  when  it  is  unable  to 
verify  submitted  data  and  the 
respondent  "failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability." 
According  to  Heveafil,  it  cooperated  to 
the  best  of  its  ability  in  this  review  by 
submitting  complete  questionnaire 
responses  and  successfully  verifying  its 
U.S.  and  home  market  sales  data. 
Regarding  the  verification  of  its  cost 
data,  Heveafil  states  that,  although 
certain  records  were  inadvertently 
purged  fhjm  its  computer  system,  it 
acted  to  the  best  of  its  ability  to 
cooperate. 

Specifically,  Heveafil  notes  that  it 
used  its  bills  of  lAaterials  (BOMs)  to 
calculate  the  product-specific  costs 
reported  to  the  Department.  Heveafil 
asserts  that  the  database  containing  its 
BOMs  was  purged  from  its  computer 
system  after  it  was  transmitted  to  the 
company's  computer  consultants  for 
purposes  of  preparing  a  supplemental 
questionnaire  response.  Heveafil  asserts 
that  it  assumed  that  the  Department 
would  Consider  the  consultant's  copy  as 
an  original  source  document.  According 
to  Heveafil.  while  this 
misunderstanding  was  unfortimate.  it 
cannot  be  viewed  as  a  failiu^  to 
coop>erate  or  an  attempt  to  control 
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verification.  In  any  event,  Heveafil 
contends  that  it  did  not  "destroy"  its 
BOMs  database,  as  suggested  by  the 
Department's  cost  verification  report, 
because  the  database  existed  in  the  form 
of  the  consultant's  copy.  Heveafil 
suggests  that  the  Department  should 
have  used  this  database  to  relate  the 
reported  costs  to  its  production  records, 
even  if  the  copy  was  considered  to  be 
only  a  worksheet.         ' 

Heveafil  states  that  the  Department 
should  assess  Heveafil's  level  of 
cooperation  in  relation  to  its  ability,  hi 
doing  so,  Heveafil  claims  that  the 
Department  should  consider  that  many 
of  its  employees  during  this  review  were 
new  to  the  company  and  did  not  have 
the  experience  in  antidumping  reviews 
and  verifications  gained  by  many  former 
employees. 

Moreover,  Heveafil  argues  that  it  did 
not  stand  to  benefit  from  withholding  its 
BOMs.  Heveafil  states  that  it  requested 
to  participate  in  this  review  because  it 
expected  an  assessment  rate  of  less  than 
its  cash  deposit  rate  of  7.88  percent. 
Therefore,  Heveafil  maintains  that  it 
was  clearly  in  its  interest  to  provide  all 
data  necessary  to  the  successful 
completion  of  the  review. 

According  to  Heveafil,  in  the  event 
that  the  Department  uses  adverse  facts 
available  in  this  case,  it  should  not 
assign  Heveafil  the  highest  rate  ever 
calculated  for  any  respondent  (i.e., 
54.31  percent  for  Rubfil  in  the  third 
review).  Rather,  Heveafil  argues  that  the 
Department  should  assign  it  the  highest 
rate  it  has  received  in  a  prior  segment 
of  the  proceeding,  consistent  with  the 
Department's  treatment  of  Rubberflex  in 
the  third  review.  According  to  Heveafil, 
the  Department  assigned  it  the  same  rate 
as  a  tompany  that  did  not  cooperate  at 
all  in  this  review,  while  Heveafil 
submitted  responses  to  all 
questionnaires,  passed  its  sales 
verifications,  and  verified  parts  of  the 
cost  response.  Heveafil  argues  that  this 
arbitrary  practice  would  not  encourage 
cooperation  from  a  respondent 
interested  in  participating  in  an 
administrative  review  because 
inadvertent  errors  might  negate  all 
efforts  to  cooperate.  Heveafil  cites  to ' 
Gray  Portland  Cement  and  Clinker  from 
Mexico;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
17581, 17588  (April  10, 1997)  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  from  Italy, 
61  FR  30288,  30306  (June  14,  1996)  as 
cases  .where  the  Department  has  stated 
that  the  primary  purpose  for  using 
adverse  inferences  is  to  encourage 
future  respondent  cooperation. 

Heveafil  cites  to  Elemental  Sulphur 
from  Canada:  Preliminary  Results  of 


Antidumping  Duty  Administrative 
Review,  62  FR  969.  970  (Jan.  7,  1997) 
(Sulphur),  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Pasta  from  Turkey.  61  FR 
30309,  30310  (June  14.  1996)  (Pasta), 
and  Chrome-Plated  Lug  Nuts  from 
Taiwan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Termination  in  Part.  61  FR  58372.  58373 
(Nov.  14,  1906)  (Lug  Nuts)  as  cases 
where  the  Department  has  assigned 
respondents  the  highest  rate  ever 
assigned  to  any  respondent  in  the 
proceeding  only  where  the  respondent 
deliberately  misled  the  Department  or 
refused  a  direct  request  for  information. 
Heveafil  states  that,  because  it  did  not 
mislead  the  Department  or  refuse  to 
provide  original  information,  it  would 
be  inappropriate  to  assign  it  a  rate  on 
the  same  basis  as  the  respondents  in 
Sulphur,  Pasta,  and  Lug  Nuts. 

In  addition,  Heveafil  argues  that 
Rubfil's  dumping  rate  from  the  third 
administrative  review  is  not  relevant  to 
its  own  experience  because:  (1)  There 
are  significant  differences  in  the 
companies'  sizes  and  consequent  price 
and  cost  structures;  and  (2)  Rubfil's 
margin  is  approximately  45  percentage 
points  above  the  highest  margin  ever 
received  by  Heveafil.  Heveafil  contends 
that  there  is  no  evidence  in  either  its 
questionnaire  responses  or  the 
Department's  verification  reports  to 
suggest  that  its  prices  and  costs  have 
increased  so  drastically  as  to  increase  its 
dumping  rate  five  times. 

Finally,  Heveafil  notes  that  Rubfil  has 
appealed  the  Department's  final  results 
of  the  third  review  to  the  CIT.  Heveafil 
maintains  that,  until  the  issues  raised  in 
that  proceeding  are  resolved,  Rubfil's 
dumping  rate  is  not  reliable. 

DOC  Position 

We  disagree  with  Heveafil's  argument 
that  the  Department  should  apply  non- 
adverse  facts  available  for  the  final 
results.  Heveafil  attributes  its  failure  of 
the  cost  verification  simply  to  a 
misunderstanding  concerning  the 
availability  of  its  BOMs  database. 
However,  the  purging  of  the  BOMs 
database  was  just  one  factor  which 
contributed  to  Heveafil's  failed 
verification.  In  addition  to  purging  its 
computer  system  of  the  BOMs,  Heveafil 
was  unable  to  provide  hard  copies  of  its 
BOMs  during  the  POR.  Thus,  there  was 
no  reliable  way  to  test  the  veracity  of  the 
computer  consultant's  copy  of  the 
computer  database. 

At  verification,  we  afforded  Heveafil 
the  opportunity  to  tie  its  reported  cost 
data  to  its  accounting  system  using 
source  documents  other  than  the  BOMs. 
Specifically,  on  the  first  day  of 


verification  we  requested  the  company's 
1996  "Budgeting  Report"  which, 
according  to  the  section  D  response,  was 
the  basis  for  the  reported  cost  data. 
However,  company  officials  indicated 
that  they  were  unable  to  locate  this 
document  in  its  entirety.  Moreover, 
when  we  attempted  to  reconcile  the 
costs  shown  in  the  portion  provided  at 
verification,  we  were  unable  to  do  so  in 
a  number  of  instances.  Similarly,  we 
were  unable  to  reconcile  the  costs  for 
the  products  missing  from  the 
Budgeting  Report  to  Heveafil's 
inventory  records.  For  these  reasons,  we 
have  determined  that  Heveafil  did  not 
cooperate  to  the  best  of  its  ability  in 
verifying  its  reported  cost  data.  See 
Heveafil  cost  verification  report  for 
further  discussion. 

It  is  true  that  the  Department 
considers  a  respondent's  ability  to 
cooperate  in  determining  whether  or  not 
it  has  cooperated  to  the  best  of  its 
abihty.  See.  e.g.,  1994-1995  AFBs 
Reviews.  As  stated  in  the  1994-1995 
AFBs  Reviews,  the  Department 
considers  the  experience  of  the 
respondent  in  antidumping  duty 
proceedings,  whether  the  respondent 
was  in  control  of  the  data  the 
Department  was  unable  to  verify,  and 
the  extent  to  which  the  respondent 
might  have  benefitted  from  its  own  lack 
of  cooperation. 

This  is  the  fourth  review  of  the 
antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia.  Heveafil 
has  participated  in  each  of  the  prior 
reviews,  as  well  as  the  original  less  than 
fair  value  (LTFV)  investigation. 
Although  soma  of  its  accounting  staff 
was  inexperienced  at  the  time  of 
verification,  we  cannot  conclude  that 
the  company  as  a  whole  was  so 
inexperienced  as  to  be  unaware  of  the 
necessity  of  retaining  key  source 
documents  for  verification  purposes. 

Moreover,  we  note  that  Heveafil 
generated  the  relevant  source 
documents  in  the  ordinary  course  of 
business.  Therefore,  we  find  that  it 
maintained  exclusive  control  of  the 
documents  necessary  to  prepare  its 
response  and  conduct  verification. 

We  disagree  with  Heveafil's  assertion 
that  it  did  not  stand  to  benefit  from 
withholding  source  documents.  Absent 
reliable  data,  we  cannot  accurately 
determine  Heveafil's  actual  dumping 
liability  during  the  POR.  We  find 
Heveafil's  assertion  that  it  expected  to 
receive  a  significantly  lower  rate  to  be 
meaningless,  because  it  is  based  not 
only  on  speculation  but  also  on 
unverifiable  data. 

We  disagree  with  Heveafil  that  we 
should  not  assign,  as  adverse  facts 
available,  the  highest  rate  calculated  for 
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Rubni  in  a  prior  segment  of  this 
proceeding.  In  arguing  against  the 
application  of  the  highest  rate 
calculated  for  any  respondent  in  any 
review,  HeveaHl  attempts  to  distinguish 
its  degree  of  cooperation  with  the  degree 
of  cooperation  exhibited  by  respondents 
in  Sulphur,  Pasta,  and  Lug  Nuts. 
However,  in  each  of  those  cases,  the 
underlying  reason  for  using  the  highest 
rate  as  adverse  facts  available  was  that 
the  information  submitted  by  the 
respondents  was  rendered  unusable 
because  it  could  not  be  verified.  The 
Department's  practice  has  been  to  reject 
a  respondent's  submitted  information  in 
toto  when  flawed  and  unveriHable  cost 
data  renders  all  price-tb-price 
comparisons  impossible.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Grain-Oriented 
Electrical  Steel  from  Italy.  59  FR  33952, 
33953-54  (July  1,1994). 

We  also  disagree  with  Heveafil's 
argument  that  RubfU's  rate  from  the 
third  review  is  neither  relevant  nor 
reliable.  Regardless  of  Rubfil's  size 
relative  to  Heveafil,  we  find  that  its 
calculated  rate  reflects  the  business 
practices  occurring  in  the  rubber  thread 
industry.  Unlike  in  Fresh  Cut  Flowers, 
there  is  no  evidence  on  the  record  of 
this  review  which  indicates  that  RubHl's 
calculated  rate  was  based  on  an 
uncharacteristic  business  practice. 
Furthermore,  the  CIT  has  not  yet  ruled 
on  the  matter  of  Rubfil's  appeal. 
Therefore,  absent  evidence  to  the 
contrary,  we  Hnd  that  its  rate  is  reliable 
and  has  probative  value. 

We  have  considered  Heveafll's 
argument  that  our  selection  of  an 
adverse  facts  available  rate  in  this 
review  is  not  consistent  with  our 
treatment  of  Rubberflex  in  the  third 
review.  However,  as  stated  in  the  1994- 
1995  AFBs  Reviews,  as  adverse  facts 
available,  we  must  apply  a  rate 
sufficiently  adverse  so  as  to  encourage 
cooperation  from  respondents  in  future 
reviews.  The  intent  of  using  an  adverse 
inference  is  to  encourage  successful 
verifications  and  to  elicit  the  accurate 
reporting  of  sales  and  cost  data  in  future 
segments  of  the  proceeding.  In  this  case, 
we  find  that  the  use  of  the  highest  rate 
ever  calculated  for  Heveafil  of  10.68 
percent  would  not  achieve  this  purpose. 

Comment  17:  Duty  Reimbursement 

The  petitioner  argues  that  Heveafil's 
dumping  duties  should  be  doubled,  in 
accordance  with  the  Department's 
regulations,  because  Heveafil  is,  in 
effect,  paying  the  dumping  duties  itself. 
Specifically,  the  petitioner  notes  that 
Heveafil's  U.S.  affiliate  is  not  a  separate 
entity,  but,  instead,  is  a  branch  of 
Heveafil.  According  to  the  petitioner, 


this  branch  is  the  importer  of  record  for 
the  subject  merchandise  and. 
consequently,  is  obligated  to  pay 
Heveafil's  antidumping  duties.  Thus, 
the  petitioner  asserts  that 
reimbursement  has  occurred. 

According  to  Heveafil.  the 
Department  should  not  double  its 
dumping  duties  because  the  criteria 
under  19  CFR  353.26(a)(1)  which  would 
allow  it  to  do  so  have  not  been  met. 
Specifically.  Heveafil  asserts  that  it  has 
neither  paid  antidumping  duties  on 
behalf  of  the  importer  nor  reimbursed 
the  importer  for  these  duties,  because  it. 
through  its  U.S.  branch,  is  itself  the 
importer  of  record  for  all  imports  of 
subject  merchandise. 

According  to  Heveafil,  the 
Department  faced  a  similar  situation  in 
Circular  Welded  Non-Alloy  Steel  Pipe 
and  Tube  from  Mexico:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Partial 
Termination  of  Review.  62  FR  64564 
(Dec.  8, 1997).  In  that  case,  the 
Department  concluded  that  both  the 
importer  and  exporter  were  one  entity; 
consequently,  there  could  be  no 
payment  to,  or  on  behalf  of,  the  importer 
within  the  meaning  of  the  Department's 
regulations. 

Furthermore,  Heveafil  asserts  that, 
even  it  the  requirements  of  19  CFR 
353.26  were  to  be  met  in  this  case,  the 
remedy  (i.e.,  reducing  CEP  by  the 
amount  of  the  dumping  duties)  could 
not  be  applied  because  the  Department 
assigned  Heveafil  a  dumping  rate  using 
facts  available. 

DOC  Position 

We  agree  with  Heveafil.  The 
imposition  of  antidumping  duties  is 
intended  to  provide  relief  to  U.S. 
industries  injured  by  imfair  trade 
practices  of  foreign  competitors.  In 
effect,  the  imposition  of  antidumping 
duties  raises  the  price  of  subject 
merchandise  to  importers,  thereby 
providing  a  level  playing  field  upon 
which  injured  U.S.  industries  can 
compete.  The  remedial  effect  of  the  law 
is  defeated,  however,  where  exporters 
themselves  pay  antidumping  duties,  or 
reimburse  importers  for  such  duties.  To 
ensure  that  the  remedial  effect  of  the 
law  is  not  undermined,  the  Department 
has  authority  to  reduce  the  U.S.  starting 
price  (used  to  determine  dumping)  by 
the  amount  of  any  duty  paid,  or 
reimbursed,  by  the  producer  or  reseller, 
thereby  increasing  the  amount  of  the 
duty  ultimately  collected. 

Reimbursement  takes  place  between 
affiliated  parties  if  the  evidence 
demonstrates  that  the  exporter  directly 
pays  antidumping  duties  for  the 
affiliated  importer  or  reimburses  the 


importer  for  such  duties.  See  19  CFR 
353.26;  Color  Television  Receivers  from 
the  Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  61  FR  4408  (Feb.  6, 1996); 
Brass  Sheet  and  Strip  from  the 
Netherlands;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  57  FR  9534,  9537  (Maf.  19, 
1992);  and  Brass  Sheet  and  Strip  from 
Sweden;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  57  FR 
2706.  2708  (Jan.  23,  1992). 

While  we  note  the  petitioner's 
argument  regarding  the  corporate 
relationship  between  Heveafil  and  its 
U.S.  branch,  it  is  the  Department's 
practice  to  treat  affiliated  parties  as 
separate  entities  when  examining  the 
question  of  reimbursement.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Circular 
Welded  Non-Alloy  Steel  Pipe  from 
Korea.  62  FR  55574  (Oct.  27.  1997).Jn 
this  case,  there  is  no  evidence  of 
inappropriate  financial  intermingling  or 
of  an  agreement  to  reimburse 
antidumping  duties  between  Heveafil 
and  its  U.S.  branch.  Therefore,  the 
Department  has  no  reason  to  require 
payment  of  twice  the  amount  of  any 
dumping  duties  owed. 

Finally,  we  have  considered 
Heveafil's  argument  that  the  Department 
is  unable  to  double  dumping  duties  in 
a  facts  available  situation.  Since  there  is 
no  evidence  which  would  require  such 
a  determination,  this  argument  is  moot. 

Final  Results  of  Review 

As  a  result  of  comments  received  we 
have  revised  our  preliminary  results  and 
determine  that  the  following  margins 
exist  for  the  period  October  1. 1995. 
through  September  30, 1996: 


Manufacturer/exporter 

Percent 
margin 

Filati  Lastex  Elastofibre  (Ma- 
laysia)   

Heveafil  Sdn.  BhdiFilmax 
Sdn.  Bhd 

Rubberflex  Sdn.  Bhd  ....„ 

Rubfil  Sdn.  Bhd 

52.89 

54.31 

3.75 

54.31 

The  Department  shall  determine,  and 
the  Customs  service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
CEP  and  NV  may  vary  from  the 
percentages  stated  above.  We  have 
calculated  an  importer-specific 
assessment  rate  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  value  of 
subject  merchandise  entered  during  the 
POR.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
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particular  importer  made  during  the 
POR.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  extruded  rubber  thread 
from  Malaysia  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Act:  (1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  the  rates  for 
those  firms  as  stated  above  (except  that 
for  Heveafil  the  cash  deposit  rate  will  be 
reduced  by  0.90  percent,  the  current 
cash  deposit  rate  attributable  to  export 
subsidies);  (2)  for  previously 
investigated  companies  not  Jisted  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  15.16 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^O  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  section 
777(i)  of  the  Act  (19  U.S.C.  1677f(i)), 
and  19  CFR  353.22. 


Dated:  March  9, 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-6715  Filed  3-13-98;  8:45  am) 

BILLING  CODE  3S1(M}S-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-802] 

Gray  Portland  Cement  and  Clinker 
From  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Impmrt  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  September  10, 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  The  review  covers  one 
manufacturer/exporter,  CEMEX,  S.A.  de 
C.V  (CEMEJQ,  and  its  affiliated  party 
Cementos  de  Chihuahua,  S.A.  de  C.V. 
(CDC),  and  the  period  August  1,  1995, 
through  July  31, 1996.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results.  We 
received  comments  from  petitioner  and 
respondent.  We  received  rebuttal 
comments  finom  the  petitioner  and 
respondent. 

EFFECTIVE  DATE:  March  16,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nithya  Nagarajan,  Kristen  Stevens  or 
John  Totaro,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-3793. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  353  (April 
1997). 


Background 

On  September  10, 1997,  the 
Department  published  in  the  Federal 
Register  (62  FR  47626)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico  covering  the  period  August  1, 
1995  through  July  31, 1996.  The 
Department  has  now  completed  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primeuy 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
number  2523.29  and  cement  clinker  is 
currently  classifiable  under  HTS  item 
number  2523.10.  Gray  portland  cement 
has  also  been  entered  under  HTS  item 
number  2523.90  as  "other  hydraulic 
cements."  The  HTS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes  only.  The 
Department's  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Verification      { 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  using  standard 
verification  procedures,  including  on 
site  inspection  of  the  manufacturer's 
facilities  and  the  examination  of 
relevant  sales  and  financial  records.  Our 
verification  results  are  outlined  in 
verification  reports  in  the  official  file  of 
this  case  (public  versions  of  these 
reports  are  on  file  in  room  B-099  of  the 
Department's  main  building). 

Analysis  of  Conunents  Received 

The  Southern  Tier  Cement  Committee 
(petitioner),  CEMEX,  and  CDC 
submitted  case  briefs  on  October  24, 
1997.  Petitioner  and  CEMEX  submitted 
supplemental  case  briefs  on  December 
5, 1997.  All  parties  submitted  rebuttal 
briefs  on  December  19, 1997.  A  public 
hearing  was  held  on  February  12, 1998. 

Revocation  of  the  Underlying  Order 

Comment  1 

CEMEX  contends  that  the  Department 
lacks  the  authority  to  assess 
antidumping  duties  pursuant  to  the 
final  results  of  this  review  because  at 
the  time  the  original  less-than-fair-value 
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(LTFV)  investigation  was  initiated 
(October  16, 1989),  the  Department 
assumed  that  the  petition  was  filed  "on 
behalf  of '  a  regional  industry  without 
measuring  whether  a  majority  of  the 
industry  actually  supported  the  request. 
The  E)epartment  should  have  measured 
industry  support,  CEMEX  argues, 
because  a  GATT  panel  recommended  in 
July  of  1992  that  an  antidiunping 
petition  filed  "on  behalf  of  an  industry 
must  be  supported  by  an  appropriate 
majority  of  the  industry,  and  such 
support  must  be  ascertained  prior  to 
initiating  an  investigation.  According  to 
CEMEX,  the  panel's  recommendation  is 
applicable  to  the  instant  administrative 
review  for  two  reasons. 

First,  CEMEX  claims  that  the 
Antidumping  Agreement  which  resulted 
ft-om  the  Uruguay  Round  of  global  trade 
talks  "adopted"  the  requirement  of 
industry  support  articulated  by  the 
GATT  panel.  Moreover,  CEMEX  asserts, 
the  new  standard  regarding  industry 
support  for  a  petition  is  contained  in  the 
URAA  and  since  this  review  is  governed 
by  the  amendments  to  the  antidimiping 
law  occasioned  by  the  URAA,  "the  new 
standard  should  be  used  in  this  case." 

Second,  even  if  the  new  requirement 
on  standing  does  not  apply  retroactively 
to  a  determination  the  E)epartment  made 
over  eight  years  ago,  the  antidumping 
statute  that  was  in  effect  in  1989  did  not 
define  the  term  "on  behalf  of."  Faced 
with  this  lacuna  in  the  statute,  CEMEX 
asserts,  the  Department  is  compelled  by 
the  decision  in  Murray  v.  Schooner 
Charming  Betsy.  6  U.S.  64,  2  Cranch  64 
(1804)  to  reinterpret  U.S.  law  in 
accordance  with  the  international 
obligations  of  the  United  States,  hi  the 
opinion  of  CEMEX,  this  means  that  the 
Department  is  required  in  the  sixth 
review  to  revisit  the  issue  of  initiation 
in  the  original  LTFV  investigation  and 
abide  by  the  1992  GATT  panel  ruhng. 

CDC  also  argues  that  the  Department 
must  terminate  this  review  and  revoke 
the  imderlying  antidumping  duty  order. 
According  to  CDC,  the  plain  language  of 
the  antidumping  statute  requires 
petitions  in  regional  industiy  cases  to  be 
filed  on  behalf  of  the  producers  who 
account  for  "all  or  virtually  all"  of  the 
production  in  the  region.  Since  the 
antidumping  order  covering  cement 
from  Mexico  was  based,  CDC  asserts,  on 
a  petition  that  was  not  supported  by 
producers  accounting  for  all  or  almost 
all  of  the  region's  production,  the  order 
was  issued  in  violation  of  U.S.  law. 

Finally,  CDC  argues  that  lack  of 
standing  to  file  an  antidumping  duty 
petition  is  a  "jurisdictional"  defect 
which  parties  may  raise  at  any  time. 
Citing  Zenith  Electronics  Corp.  v. 
United  States,  Gilmore  Steel  Corp.  v. 


United  States,  and  Oregon  Steel  Mills, 
Inc.  V.  United  States,  CDC  contends  that 
the  Department  has  the  authority  to 
revoke  an  order  that  never  had  the 
requisite  level  of  industry  support. 

Petitioner  argues  that  the  Department 
properly  initiated  the  original 
antidumping  investigation  and  that 
respondent's  claim  that  the  Department 
should  revoke  the  antidumping  order  is 
barred  because  it  has  been  previously 
adjudicated  adversely  to  CEMEX  and 
CDC.  hi  this  regard,  petitioner  notes  that 
both  parties  tried  to  challenge  the 
initiation  of  the  original  LTFV 
investigation  before  a  binational  panel 
convened  under  the  auspices  of  Chapter 
19  of  the  North  American  Free  Trade 
Agreement  (NAFTA)  to  review  the  final 
results  of  the  third  administrative 
review,  hi  a  unanimous  opinion  issued 
on  September  13, 1996,  the  panel 
rejected  the  very  claims  that  CEMEX 
and  CDC  advance  in  the  instant  review. 
Thus,  petitioner  argues,  the  principle  of 
"issue  preclusion"  (or  "collateral 
estoppel")  should  prevent  CEMEX  and 
CDC  from  "relitigating"  these  claims 
before  the  Department  in  the  sixth 
administrative  review. 

Petitioner  also  contends  that  the 
respondent's  claim  lacks  any  legal  basis 
because  it  is  barred  by  the  statute  of 
limitations  which  requires  "any  appeal 
of  the  decision  to  initiate  the 
antidumping  investigation  to  be  filed 
within  30  days  of  the  publication  of  the 
antidumping  order."  Additionally, 
petitioner  asserts,  CEMEX  and  CDC 
failed  to  "exhaust  available 
administrative  remedies"  by  not  raising 
the  issue  before  the  Department  in  the 
original  LTFV  investigation  .  CEMEX 
and  CDC  also  failed  to  raise  this  issue 
in  the  now-concluded  litigation  over  the 
LTFV  investigation  and,  therefore,  the 
claim  is  barred  by  res  judicata. 
Petitioner  also  contends  that  much  of 
the  basis  for  CEMEX's  and  CDC's  claim 
is  an  imadopted  GATT  panel  report 
which  is  not  binding  international  law. 
Furthermore,  petitioner  claims  that  the 
Department  "lacks  authority  under  the 
statute  to  rescind  its  initiation  of  the 
original  investigation  in  the  context  of 
an  administrative  review."  Finally, 
petitioner  asserts,  citing  Suramehca  de 
Aleaciones  Laminada,  C.A.  v.  United 
States,  that  the  courts  have  upheld  the 
Department's  prior  practice  of 
presuming  industry  support  for  a 
petition  in  absence  of  "any  showing  to 
the  contrary." 

Department's  Position 

For  the  following  reasons, 
respondent's  arguments  are  without 
merit.  First,  like  the  GATT  itself,  panel 
reports  under  the  1947  GATT  were  not 


self-executing  and  thus  had  no  direct 
legal  effect  imder  U.S.  law. 

Second,  neither  the  1947  GATT  nor 
the  1979  GATT  Antidumping  Code 
obligated  the  United  States  to 
affirmatively  establish  prior  to  the 
initiation  of  a  regional-industry  case 
that  all  or  almost  all  of  the  producers  in 
the  region  supported  the  petition.  There 
certainly  was  no  suggestion  in  either 
instrument  that  the  standing 
requirements  in  regional-industry  cases 
were  any  more  rigorous  than  the 
standing  requirements  in  national- 
industry  cases. 

Furthermore,  GATT  panel  reports, 
such  as  the  one  issued  in  1992.  had  no 
legal  effect  or  formal  status  unless  and 
until  they  were  adopted  by  the  GATT 
Council  or,  in  the  case  of  antidumping 
measures,  the  GATT  Antidumping  Code 
Committee.  This  followed  from  the  fact 
that  the  1947  GATT  operated, 
throughout  its  history,  on  the  basis  of 
consensus  for  purposes  of  decision- 
making in  general  and  the  resolution  of 
disputes  in  particular,  hi  the  present 
case,  it  is  undisputed  that  the  GATT 
panel  report  was  never  adopted  by  the 
Antidumping  Code  Committee.  Thus, 
the  recommendations  contained  in  the 
report  were  never  binding,  did  not 
impose  any  international  obUgations 
upon  the  United  States,  and  did  not 
trigger  the  rule  of  statutory  construction 
set  forth  in  the  Charming  Betsy  case. 

Third,  the  object  of  CEMEX's  and 
CDC's  comments  is  not  the  preliminary 
results  of  this  review.  Rather,  they 
complain  about  the  initiation  of  the 
original  LTFV  investigation — an  event 
which  occurred  over  eight  years  ago  and 
over  five  years  before  the  effective  date 
of  the  URAA.  The  time  to  voice  such 
objections  before  the  Department  was 
during  the  investigation,  histead, 
CEMEX  and  CDC,  as  well  as  the  other 
Mexican  cement  producer  that 
participated  in  the  original  investigation 
(Apasco,  S.A.  de  C.V.),  sat  silent  before 
the  Department.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Gray  Portland  Cement  and 
Clinker  From  Mexico,  55  FR  29244 
(1990).  Moreover,  neither  CEMEX  nor 
any  other  party  appealed  the  agency's 
final  affirmative  LTFV  determination 
(including  the  decision  to  initiate)  to  the 
appropriate  court,  and  the  statute  of 
limitations  for  doing  so  has  long 
expired.  See  19  U.S.C.  1516a(a)(2)(A). 

The  only  one  who  appealed  the  ^ 
Department's  final  LTFV  determination 
was  the  petitioner.  It  challenged  certain 
aspects  of  the  Department's  final 
determination  before  the  U.S.  Court  of 
hitemational  Trade  ("CIT")  and  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit).  See  Ad  Hoc 
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Committee  Of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States.  Slip  Op.  94-152  (CIT).  affd.  68 
F.3d  487  (Fed.  Cir.  1995).  CEMEX 
participated  in  that  litigation  as  an 
intervenor  on  the  side  of  the 
Department.  On  October  10. 1995,  the 
Federal  Circuit  issued  an  opinion  which 
disposed  of  the  last  issue  in  that  case. 

"nierefore,  even  if  the  Department,  of 
its  own  volition,  were  to  reinterpret  U.S. 
law  in  light  of  the  1992  GATT  panel 
report,  it  lacks  the  legal  authority  in  this 
review  to  revoke  the  order  or  otherwise 
rescind  the  initiation  of  the  underlying 
investigation.  As  we  stated  in  the  final 
results  of  the  third  administrative 
review  and  reaffirm  here: 

•   *   •  the  Department  has  no  authority  to 
rescind  its  initiation  of  the  LTFV 
investigation.  Under  sections  514(b)  and 
516A(c)(l)  of  the  Act,  a  LTFV  determination 
regarding  initiation  becomes  final  and 
binding  unless  a  court  challenge  to  that 
determination  is  timely  initiated  under  516A. 
Even  if  judicial  review  of  a  determination  is 
timely  sought,  the  Department's 
determination  continues  to  control  until 
there  is  a  resulting  court  decision  "not  in 
harmony  with  that  determination."  See  19 
U.S.C.  §  1516a(c)(l).  In  this  case,  no  one 
challenged  the  Department's  determination 
on  standing  before  the  CIT.  Therefore,  that 
determination  is  final  and  binding  on  all 
persons,  including  the  Department. 

Gray  Portland  Cement  and  Clinker  from 
Mexico;  Final  Results  Of  Antidumping 
Duty  Administrative  Review,  60  FR 
26865  (1995)  (emphasis  added).  See  also 
Gray  Portland  Cement  and  Clinker  from 
Mexico;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
17581  (1997)  (final  results  of  fourth 
administrative  review);  Gray  Portland 
Cement  and  Clinker  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  17148 
(1997)  (final  results  of  five 
administrative  review). 

Fourth,  no  court,  including  the  court 
in  Gilmore  Steel,  has  ever  held  that  the 
Department  has  the  authority,  in  an 
administrative  review  under  section 
751(a)  of  the  Act,  to  reach  back  more 
than  eight  years  and  reexamine  the  issue 
of  industry  support  for  the  original 
petition.  Gilmore  Steel  involved  a 
challenge  to  the  termination  of  a 
pending  investigation  based  upon 
information  obtained  in  the  course  of 
that  investigation.  In  particular,  the 
petitioner  contended  that  the 
Department  lacked  the  authority  to 
rescind  the  investigation  based  upon 
insufficient  industry  support  for  the 
petition  after  the  20-day  period 
provided  for  in  section  732(c)  of  the  Act 
had  elapsed.  585  F.  Supp.  at  673.  In 
upholding  the  Department's 
determination,  the  court  recognized  that 


administrative  officers  have  the 
authority  to  correct  errors,  such  as 
"jurisdictional  defects,"  at  anytime 
during  the  proceeding.  Id.  at  674-75. 
The  court  did  not  state  or  imply  that  a 
change  in  legal  interpretation  (in  this 
case  a  non-binding  one]  authorizes 
administrative  officers  to  reopen  prior 
agency  decisions  which  are  otherwise 
final.  The  court  simply  held  that  the 
administering  authority  may,  in  the 
context  of  the  original  investigation, 
rescind  an  ongoing  proceeding  after 
expiration  of  the  20-day  initiation 
period. 

Although  the  Zenith  Electronics  case 
did  involve  an  administrative  review,  it 
did  not  concern  questions  about 
industry  support  for  a  petition  in  the 
original  investigation.  Rather,  the 
plaintiffs  in  Zenith  Electronics  alleged 
that  the  petitioner  was  no  longer  a 
domestic  "interested  party"  with 
standing  to  request  an  administrative 
review.  872  F.  Supp.  at  994.  As  in 
Gilmore  Steel,  the  court  found  that  the 
Department  bad  the  authority  to 
determine  whether  the  proceeding  ft-om 
which  the  a{^eal  was  taken — the 
administrative  review — was  properly 
initiated.  Nothing  in  Zenith  Electronics 
or  Gilmore  Steel  supports  CDC's 
argument  that  a  party  may  challenge 
industry  support  for  a  petition  more 
than  eight  years  after  the  fact  in  the 
context  of  an  administrative  review 
under  section  751(a)  of  the  Act. 

Lastly,  CDC  completely 
misapprehends  the  holding  in  Oregon 
Steel  Mills.  First,  the  case  involved  a 
challenge  to  the  Department's  authority 
to  revoke  an  antidumping  duty  order 
based  upon  new  facts,  not  upon  a 
reexamination  of  the  facts  as  they 
existed  during  the  original  LTFV 
investigation.  Secondly,  the  new  fact 
was  the  industry's  affirmative 
expression  of  no  further  support  for  the 
antidumping  order.  Under  these 
circumstances,  the  Federal  Circuit  held 
that  it  was  lawful  for  the  investigating 
authority,  in  the  context  of  a  "changed 
circumstances"  review  pursuant  to 
section  751(b)  of  the  Act,  to  revoke  an 
order  over  the  objection  of  one  member 
of  the  industry.  862  F.2d  at  1544^6. 
The  court  did  not  state  that  industry 
support  for  an  order  must  be 
affirmatively  established  throughout  the 
life  of  an  order.  Indeed,  the  court  went 
to  lengths  to  explain  that  it  was  not 
ruling  on  the  claim  that  "loss  of 
industry  support  for  an  existing  order 
creates  a  'jurisdictional  defect.'"  Id.  at 
1545  n.  4.  As  subsequent  courts  have 
explained,  the  holding  in  Oregon  Steel 
Mills  is  limited  to  the  proposition  that 
the  Department  may,  but  need  not, 
revoke  an  order  when  presented  with 


record  evidence  which  demonstrates  a 
lack  of  industry  support  for  the 
continuation  of  the  order.  See,  e.g., 
Suramerica  De  Aleaciones  Laminadas  v. 
United  States.  966  F.2d  660,  666  (Fed. 
Cir.  1992);  Citrosuco  Paulista.  S.A.  v. 
United  States.  704  F.  Supp.  1075, 1085 
(CIT  1988).         j 

In  short,  the  ceses  cited  by  CEMEX 
and  CDC  are  inapposite.  None  of  them 
support  the  argument  that  the 
Department  has  the  authority,  in  an 
administrative  review  under  section 
751(a)  of  the  Act,  to  reach  back  more 
than  eight  years  and  reexamine  the  issue 
of  industry  support  for  the  original 
petition. 

Finally,  we  note,  as  we  did  in  the 
final  results  of  the  third,  fourth,  and 
fifth  administrative  reviews,  that 
numerous  courts  upheld  the 
Department's  prior  practice  of  assuming, 
in  the  absence  of  evidence  to  the 
contrary,  that  a  petition  filed  on  behalf 
of  a  regional  or  national  industry  is 
supported  by  that  industry.  See,  e.g., 
NTN  Bearing  Corp.  v.  United  States,  757 
F.  Supp.  1425. 1427-30  (CIT  1991); 
Citrosuco,  704  F-  Supp.  at  1085; 
Comeau  Seafoods  v.  United  States,  724 
F.  Supp.  1407, 1410-12  (CIT  1989). 

Indeed,  the  very  issue  raised  by 
CEMEX  and  CDC  was  before  the  Federal 
Circuit  in  the  Suramerica  case.  966  F.2d 
at  665  &  667.  In  Suramerica  the 
appellees  challenged  the  Department's 
interpretation  of  the  phrase  "on  behalf 
of  which  applied  to  both  national-and 
regional-industry  cases.  Specifically,  the 
appellees  argued  that  the  E)epartment's 
prior  practice  of  presuming  industry 
support  for  a  petition  was  contrary  to 
the  statute  and  an  unadopted  GATT 
panel  report  involving  the  U.S. 
antidumping  order  on  certain  stainless 
steel  hollow  products  from  Sweden.  In 
affirming  the  Department's  practice,  the 
Federal  Circuit  observed  that  the  phrase 
"on  behalf  of  was  not  defined  in  the 
statute.  Id.  at  666-67.  The  statute  was, 
in  fact,  open  "to  several  possible 
interpretations."  In  the  opinion  of  the 
court,  the  Department's  practice  with 
regard  to  standing  and  industry  support 
for  a  petition  reflected  a  reasonable 
"middle  position."  966  F.2d  at  667. 
While  there  was  a  gap  in  the  statute,  the 
court  stated,  "Congress  did  make  (one 
thing]  clear — Commerce  has  broad 
discretion  in  deciding  when  to  pursue 
an  investigation,  and  when  to  terminate 
one."  Id. 

The  court  then  dismissed  the 
argument  that  the  gap  in  the  statute 
must  be  interpreted  in  a  marmer  that  is  . 
consistent  with  the  1947  GATT  or  the 
GATT  panel  ruhng: 
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Appellees  next  argue  that  the  statutory 
provisions  should  be  interpreted  to  be 
consistent  with  the  obligations  of  the  United 
States  as  a  signatory  country  of  the  GATT. 
Appellees  argue  that  the  legislative  history  of 
the  statute  demonstrates  Congress's  intent  to 
comply  with  the  GATT  in  formulating  these 
provisions.  Appellees  refer  also  to  a  GATT 
panel — a  group  of  experts  convened  under 
the  GATT  to  resolve  disputes — which 
"recently  rejected  [Commerce's]  views  on  the 
meaning  of  'on  behalf  of.' " 

We  reject  this  argument.  First,  the  GATT 
panel  itself  acknowledged  and  declared  that 
its  examination  and  decision  were  limited  in 
scope  to  the  case  before  it.  The  panel  also 
acknowledged  that  it  was  not  faced  with  the 
issue  of  whether,  even  in  the  case  before  it, 
Commerce  had  acted  in  conformity  with  U.S. 
domestic  legislation. 

Second,  even  if  we  were  convinced  that 
Commerce's  interpretation  conflicts  with  the 
GATT,  which  we  are  not,  the  GATT  is  not 
controlling.  While  we  acknowledge 
Congress's  interest  in  complying  with  U.S. 
responsibilities  under  the  GATT,  we  are 
bound  not  by  what  we  think  Congress  should 
^r perhaps  wanted  to  do,  but  by  what 
Congress  in  fact  did.  The  GATT  does  not 
trump  domestic  legislation;  if  the  statutory 
provisions  at  issue  here  are  inconsistent  with 
the  GATT,  it  is  matter  for  Congress  and  not 
this  court  to  decide  and  remedy.  See  19 
U.S.C.  2504(a):  Algoma  Steel  Corp.  v.  United 
States,  865  F.2d  240,  242  (Fed.  Cir.  1989). 

Id.  at  667-68  (emphasis  added). 

Produced  As  vs.  Sold  As 

Comment  2 

CEMEX  argues  that  the  Department's 
methodology  for  calculating  normal 
value  (NV)  has  been  fundamentally 
flawed  since  the  original  LTFV 
investigation.  CEMEX  claims  that  the 
Department  has  matched  U.S.  sales  to 
home  market  sales  using  a  "sold  as" 
methodology  which  matches  U.S.  sales 
to  home  market  sales  on  the  basis  of 
how  the  cement  is  sold  (e.g.,  according 
to  the  cement  type  listed  on  the 
invoice.)  CEMEX  asserts  that  since  the 
original  investigation,  it  has  argued  that 
the  Department  should  use  a  "produced 
as"  methodology  which  matches  U.S. 
sales  to  home  market  sales  based  on  the 
physical  characteristics  of  the  cement 
being  sold. 

C^dEX  asserts  that  in  the  original 
LTFV  investigation,  the  Department 
learned  that  cement  is  differentiated 
according  to  standards  established  by 
the  American  Society  for  Testing  and 
Materials  (ASTM).  According  to  these 
standards,  the  physical  and  performance 
specifications  for  a  Type  II  cement  are 
more  exacting  than  the  specifications  for 
a  Type  I  cement.  Similarly,  the 
specifications  for  Type  V  cement  are 
more  exacting  than  for  Type  II.  A 
cement  that  meets  the  physical  and 
performance  specifications  for  a  higher 


grade  cement  also  meets  the 
specifications  for  a  lower  grade  cement. 
During  the  POR.  CEMEX  sold  cement 
invoiced  as  Type  I,  Type  II,  and  Type 

V  in  Mexico  and  cement  invoiced  as 
Type  II  in  the  United  States.  However, 
all  cement  invoiced  as  Type  II  or  Type 

V  (and  a  small  amount  invoiced  as  Type 
I)  contains  the  physical  and 
performance  specifications  of  Type  V 
cement.  CEMEX  states  that  customers 
requiring  a  lower  grade  of  cement  can 
use  the  higher  grade  cement  for  their 
applications.  Thus,  CEMEX  asserts  that 
cement  producers  will  sell  a  higher 
grade  cement  to  a  customer  needing 
only  a  lower  level  ASTM  cement  when 
it  is  commercially  sensible  to  do  so. 

CEMEX  argues  that  according  to  19 
U.S.C.  1677(b)(A)(l)(B)(i),  the 
Department  must  base  NV  on  the  price 
at  which  the  "foreign  like  product"  is 
sold  in  the  home  market.  CEMEX 
contends  that  the  foreign  like  product 
can  only  be  merchandise  "identical  in 
physical  characteristics  with"  the 
cement  sold  in  the  United  States. 
Furthermore,  CEMEX  argues  that  the 
dumping  law  requires  the  inclusion  of 
all  sales  having  identical  physical 
characteristics,  including  those  invoiced 
as  another  product.  CEN&X  argues  that 
the  "sold-as"  methodology  would  not 
include  all  of  the  appropriate  home 
market  sales  during  the  POR  [i.e.,  "Type 
I  and  V"  produced  at  the  Hermosillo 
plants). 

Petitioner  argues  that  CEMEX  waived 
its  objection  to  the  Department's 
matching  methodology  by  not  appealing 
the  E)epartment's  final  determination  in 
the  original  LTFV  investigation  and  not 
raising  the  issue  in  any  of  the  previous 
reviews.  Petitioner  fuither  argues  that 
the  Department's  questionnaire 
instructed  CEMEX  to  "assign  a  control 
ilumber  to  each  unique  product  reported 
in  the  Section  B  sales  data  file"  and  to 
assign  an  identical  control  number  to 
identical  merchandise  sold  in  the  home 
market  and  in  the  United  States. 
Petitioner  asserts  that  CEMEX  assigned 
unique  control  numbers  to  merchandise 
that  was  invoiced  as  Type  I,  Type  H,  and 
Type  V  cement,  even  though  it  may 
have  been  the  same  cement  from  the 
same  plant.  Thus,  CEMEX  reported  its 
sales  on  an  "as  invoiced"  basis,  rather 
than  on  an  "as  produced"  basis. 
Petitioner  argues  that  CEMEX  only 
raised  this  issue  after  the  Department 
discovered  that  all  cement  produced  at 
the  Hermosillo  plants  and  sold  as  Typ>e 
I,  Type  II,  or  Type  V  cement  was 
basically  identical  in  physical 
characteristics. 

Additionally,  petitioner  asserts  that 
CEMEX  altered  its  production  and 
shipping  arrangements  for  Type  II 


cement  to  artificially  lower  the  dumping 
margin.  Petitioner  argues  that  the  statute 
does  not  direct  the  oiepartment  to 
"blindly  compare  the  merchandise 
exported  to  the  United  States  with  all 
identical  merchandise  sold  in  the  home 
market."  Rather,  the  Department  must 
recognize  the  commercial  reality  that 
prices  can  vary  based  on  the 
specifications  to  which  a  product  is 
sold,  even  though  the  products  in 
question  are  physically  identical. 
Furthermore,  petitioner  asserts  that  in 
this  case  it  is  impossible  to  match  Type 
n  cement  exported  by  CEMEX  to  the 
United  States  with  all  home  market 
sales  of  cement  produced  at  the 
Hermosillo  plants  because  CEMEX  did 
not  report  a  plant  code  to  identify  its 
home  market  sales  with  the  producing 
plant. 

Department's  Position 

We  agree,  in  part,  with  CEMEX. 
Section  771(16)(A)  of  the  Act  expresses 
a  clear  preference  for  matching  sales  in 
the  United  States  with  sales  in  the  home 
market  of  merchandise  that  is  "identical 
in  physical  characteristics."  See 
CEMEX.  S.A.  V.  United  States.  1998  U.S. 
App.  LEXIS  163  (Fed.  Cir.).  When 
circumstances  require  the  Department  to 
compare  non-identical  merchandise,  the 
statute,  at  section  773(a)(6)(C)(ii)  of  the 
Act,  provides  for  a  "difference-in- 
merchandise"  adjustment  PIFMER) 
which  is  normally  equal  to  the 
difi'erence  in  cost  of  production 
attributable  to  differences  in  physical 
characteristics.  19  CFR  353.57. 

Since  the  inception  of  this 
proceeding,  we  have  seen  that  all 
cement  generally  conforms  to  the 
standards  established  by  the  ASTM. 
These  standards  tend  to  classify  cement 
according  to  its  physical  characteristics, 
dimensional  characteristics,  and/or 
performance  properties.  Also  from  the 
outset,  interested  parties  and  the 
Department  have  used  ASTM  standards 
to  identify  merchandise  subject  to  this 
antidimiping  order  and  to  inform  how, 
and  on  what  basis,  we  match  sales  of 
identical  or  similar  merchandise. 
Specifically,  the  Department  has  sought, 
wherever  possible,  to  match  sales  of 
ASTM  standard  Type  n  to  Type  D, 
ASTM  standard  Type  V  to  Type  V,  and 
so  forth. 

During  the  period  covered  by  the 
original  investigation,  the  Department 
discovered  one  or  more  instances  where 
Mexican  producers  sold  cement  meeting 
one  ASTM  standard  on  the  basis  of 
cement  meeting  a  lower  (included) 
ASTM  standard.  However,  in  the  final 
determination,  the  Department 
described  these  sales  as  a  mistake  and 
not  "the  ordinary  practice  in  the 
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industry."  Final  Determination  of  Sales 
at  Less  Than  Fair  Value.  Gray  Portland 
Cement  and  Clinker  from  Mexico,  55  FR 
29244,  29248  (1990).  Therefore,  based 
on  the  foct  that  it  was  the  normal 
industry  practice  to  produce  and  sell  on 
the  same  basis,  the  Department  accepted 
that  "matching  by  ASTM  standard  was 
the  most  reasonable  basis  for  making 
equitable  identical  merchandise 
comparisons."  Id.  at  29248. 

Devising  a  methodology  for  matching 
sales  is  often  a  difficult  task  and  the 
courts  have  recognized  that  the 
Department  has  broad  discretion  "to 
choose  the  manner  in  which  •   •   • 
merchandise  shall  be  selected."  Koyo 
Seiko  Co.  v.  United  States,  66  F.3d  1204, 
1209  (Fed.  Cir.  1995).  In  the  instant 
proceeding,  we  have  sought,  throughout 
each  of  the  past  six  reviews,  including 
the  present  one,  to  (i)  match  based  on 
physical  characteristics,  (ii)  rely  on 
ASTM  standards  to  distinguish  one  type 
of  cement  from  another,  and  (iii)  rely  on 
sales  documentation  as  a  convenient 
surrogate  for  more  direct  evidence  (e.g., 
mill  test  certificates)  of  cement  type.  In 
general,  this  methodology  has  not 
generated  much  controversy.  Indeed,  as 
petitioner  notes  in  its  comments  on  the 
preliminary  results,  this  issue  has  not 
been  in  dispute  since  the  original  LTFV 
investigation. 

In  the  instant  review,  the  Department 
repeatedly  requested  CEMEX  to  provide 
information  oji  whether  home  market 
sales  of  Type  I.  Type  n,  and  Type  V 
cement  were  produced  to  meet  other 
specifications  or  whether  merchandise 
is  produced  and  sold  on  the  same  basis. 
C04EX  consistently  reported  that  it 
sold  cement  in  the  home  market  as 
either  Type  I,  Type  II,  or  Type  V 
although  these  products  may  meet  other 
ASTM  standards.  Not  until  the. 
conclusion  of  verification  did  the 
Department  discover  that  the  practice  of 
producing  one  type  of  cement  and 
selling  it  as  another  type  was  not  an 
isolated  incident  or  mistake.  In  fact,  the 
record  now  demonstrates  that  all  U.S. 
sales  and  all  home  market  sales  from  the 
Hermosillo  plants  during  the  POR  met 
the  ASTM  standard  for  Type  V  cement, 
but  were  sold  as  meeting  the 
specifications  for  Type  I,  H,  and/or  V. 

Under  these  circumstances,  we 
believe  it  would  be  unreasonable  to 
match  merchandise  on  a  "sold  as"  basis. 
For  one  thing,  it  would  make  any  cost 
of  production  or  DIFMER  calculations 
more  difficult,  if  not  impossible. 
Secondly,  such  an  approach  would  not 
address  any  sales  that  were  merely 
labeled  "gray  portland  cement"  or 
"cement."  Finally,  a  "sold  as"  approach 
would  lend  itself  to  the  type  of  product 
manipulation  about  which  petitioner 


has  so  often  expressed  concern. 
Therefore,  for  purposes  of  the  instant 
review,  the  Department  will  apply  the 
matching  methodology  applied  in  the 
preliminary  results  of  the  instant 
review.  Petitioner  has  expressed 
concerns  that  matching  using  physical 
characteristics  will  enable  CEMEX  to 
manipulate  home  market  sales  to 
conform  to  certain  specifications, 
thereby  limiting  the  Department's 
ability  to  properly  review  sales  of 
merchandise  in  the  comparison  markets. 
In  order  to  properly  address  these 
concerns,  the  Department  will  continue 
to  closely  review  and  monitor  sales  of 
both  identical  and  similar  merchandise 
in  the  home  market  to  ensure  that,  in 
subsequent  reviews,  an  accurate  and 
reliable  database  of  home  market  and 
U.S.  sales  are  reported.  For  example,  in 
the  next  administrative  review,  the 
Department  has  requested  CEMEX  to 
report  its  home  market  sales  on  both  an 
"as  sold"  and  "as  produced"  basis. 

The  Department  disagrees  with 
petitioner's  comment  that  we  cannot 
match  sales  on  a  "produced  as"  basis 
because  CEMEX  did  not  report  plant 
codes.  In  the  current  review,  the  record 
demonstrates  that  CEMEX  only 
produced  oement  meeting  the  ASTM 
specifications  for  Type  V  at  its  plants  in 
Hermosillo.  Additionally,  CElvffiX  has 
stated  that  all  cement  invoiced  as  Type 
II  or  V  was  produced  at  the  Hermosillo 
plants,  and  thus  meets  the  ASTM 
specifications  for  Type  V.  Finally,  the 
£)epartment  has  isolated  sales  of  cement 
produced  at  the  Hermosillo  plants  and 
sold  as  Type  I  through  Cementos  del 
Yaqui  at  the  Campana  and  Yaqui  plants. 

Ordinary  Course  of  Trade 

Comment  3 

CEMEX  contends  that  the  Department 
improperly  concluded  that  its  home 
market  sales  of  Type  II  and  Type  V 
cement  produced  at  the  Hermosillo 
plants  were  outside  the  ordinary  course 
of  trade.  CEMEX  argues  that  the 
Department's  analysis  only  relied  on 
facts  which  indicate  that  sales  were 
outside  the  ordinary  course  of  trade. 
CEMEX  asserts  that  the  Department 
must  evaluate  all  evidence  on  the  record 
of  the  review,  including  any  evidence 
that  indicates  that  sales  are  made  within 
the  ordinary  course  of  trade.  CEMEX 
believes  that  the  Department  ignored 
legally  relevant  factors  which  indicate 
that  these  sales  were  made  within  the 
ordinary  course  of  trade. 

First,  CEMEX  asserts  that  the 
Department  failed  to  recognize  that  a 
bona  fide  home  market  demand  existed 
for  Type  II  and  Type  V  cement 
produced  at  the  Hermosillo  plants. 


Second,  CEMBX  contends  that  the 
Department  failed  to  recognize  that 
these  sales  were  of  first-quality,  non- 
defective  merchandise.  Finally,  CEMEX 
argues  that  the  Department  failed  to 
acknowledge  ttiat  rebate,  discount,  and 
payment  terms  varied  by  customer,  not 
by  cement  type. 

CEMEX  claims  that  additional  aspects 
of  the  administrative  record 
demonstrate  that  its  home  market  sales 
of  Type  II  and  V  cement  were  made 
within  the  ordinary  course  of  trade 
during  the  sixth  administrative  review. 
To  support  this  argvunent,  CEMEX 
maintains  that  the  Department  should 
focus  on  the  actual  sale  terms  and 
practices  surrounding  the  sales  of  Type 
II  and  Type  V  cement  as  compared  to 
other  cement  types  subject  to  the  order 
[i.e.,  Type  I  cement).  In  this  regard, 
CEMEX  notes  that  shipping  terms  for  all 
cement  types  were  identical  (C.I.F.  or 
F.O.B.)  which  is  "indicative"  of  sales  in 
the  ordinary  course  of  trade.  Moreover, 
CEMEX  notes  that  all  pre-sale  freight 
expenses  absorbed  by  CEMEX  for  Type 
n  and  V  sales  were  incurred  in  precisely 
the  same  manner  as  pre-sale  freight 
expenses  for  all  other  cement  types, 
including  Type  I. 

CEMEX  further  argues  that  the 
Department  should  not  have  focused  on 
shipping  distances  to  the  customer. 
Shipping  distances  and  freight  costs, 
CEMEX  asserts,  are  the  result  of 
geographic  locality,  rather  than 
differences  in  sales  practices,  and  thus 
should  not  affect  the  Department's 
ordinary-course-of-trade  determination. 
Finally,  CEMEX  argues  that  shipping 
distances  have  never  been  a 
consideration  in  any  other  ordinary- 
course-of-trade  determination 

Next,  CEMEX  contends  that  the 
difference  in  profitability  between  sales 
of  Type  n/V  cement  and  Type  I  cement 
is  not  of  sufficient  magnitude  to  be 
indicative  of  sales  outside  the  ordinary 
course  of  trade.  CEMEX  argues  that  the 
profitability  of  Type  II  sales  is 
substantial  in  absolute  terms  and 
significantly  higher  than  in  prior 
reviews.  According  to  CEMEX,  the 
preamble  to  the  Department's  new 
regulations  defines  "abnormally  low 
profits"  indicative  of  sales  outside  the 
ordinary  course  of  trade  as  "negative 
profitability."  CEMEX  argues  that  by 
regarding  differences  in  magnitude  of 
profitability  as  a  factor  indicative  of 
sales  outside  the  ordinary  course  of 
trade,  the  Department  is  requiring 
companies  to  earn  virtually  equal  profits 
on  all  different  products  in  order  for 
sales  to  be  considered  within  the 
ordinary  course  of  trade. 

CEMEX  maintains  that  the  profit 
differential  is  not  caused  by  price 
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disparities,  but  rather  by  the  higher 
average  freight  costs  associated  with 
sales  of  Type  n  cement.  CEMEX  asserts 
that  it  has  maximized  profits  by 
suppl)(ing  its  home  market  Type  II 
customers  from  Hermosillo;  Oierefore, 
the  profit  differential  is  the  result  of  a 
legitimate  business  decision,  indicating 
that  home  market  sales  of  Type  n 
cement  are  within  the  ordinary  course 
of  trade. 

CEMEX  argues  that  sales  of  Type  U 
and  Type  V  cement  are  made  in  the 
same  manner  and  for  the  same  reasons 
as  sales  of  Type  I  cement.  Thus.  CEMEX 
questions  the  Department's  comments 
about  the  "promotional"  nature  of  its* 
Type  n  and  V  sales.  According  to 
CEMEX,  if  the  Department's  reasoning 
for  this  factor  is  taken  literally,  any 
attempt  by  a  producer  to  diversify  a 
product  line  outside  of  the  mass  market 
would  be  indicative  of  those  sales  being 
outside  the  ordinary  course  of  trade. 
CEMEX  claims  that  there  has  been  no 
proceeding  at  the  Department  since  the 
second  review  of  this  case  which  has 
relied  on  this  factor  in  an  ordinary- 
course-of-trade-determination. 

CEMEX  further  asserts  that  in  the  first 
review  the  Department  found  CEMEX 's 
consolidation  of  Type  11  cement 
production  in  nortiiwestem  Mexico  to 
be  based  on  legitimate  business  reasons 
[i.e.,  maximization  of  company 
profitability).  Therefore,  if  the 
Department  finds  a  company's 
motivation  to  sell  cement  in  a  profitable 
manner  irrelevant  to  the  ordinary  course 
of  trade  argument,  then  the  company's 
possible  motivation  for  selling  specific 
cement  types  must  also  not  be  relevant. 

CEMEa  also  argues  that  the  relative 
sales  volimie  of  Type  n  and  Type  V 
sales  (as  compared  to  other  cement 
types)  is  not  indicative  of  sales  outside 
the  ordinary  course  of  trade.  In 
particular,  CEMEX  argues,  Department 
precedent  establishes  that  low  relative 
sales  volume  is  a  factor  indicative  of 
sales  outside  the  ordinary  course  trade 
only  in  situations  where  there  is  no 
bona  fide  demand  or  ready  market  for 
the  product.  For  example,  in  Thai  Pipe 
and  Tube.  CEMEX  asserts  that  the 
Department  foimd  certain  sales  to  be 
within  the  ordinary  course  of  trade 
notwithstanding  low  relative  sales  -* 
volume  as  there  was  a  bona  fide  demand 
for  the  product  in  the  home  market. 
CEMEX  maintains  that  the 
administrative  record  in  this  case 
establishes  both  a  significant  volume  of 
home  market  sales  for  Type  II  and  Type 
V  cement,  in  absolute  terms,  and  the 
existence  of  a  bona  fide  home  market 
demand  for  these  products.  In  addition, 
CEMEX  argues  that  information  on  the 
record  of  this  review  shows  that  sales 


volumes  for  Type  II  and  Type  V  cement 
have  been  increasing  from  review  to 
review  and  that  it  now  exceeds  5%  of 
U.S.  sales. 

Likewise,  CEMEX  ai^es  that 
historical  sales  trends  support  its  view 
that  home  market  sales  of  Type  n  and 
Type  V  cement  have  t)een  made  within 
the  ordinary  course  of  trade.  According 
to  CEMEX,  home  market  customers  have 
been  purchasing  Type  II  cement  for  ten 
years,  including  the  five  years  that     _ 
preceded  the  antidumping  order. 
Additionally,  CEMEX  asserts  that  with 
regard  to  Type  V  cement,  the 
E>epartment's  analysis  of  historical  sales 
trends  is  factually  incorrect  because  the 
Department  ignores  the  fact  that 
CEMEX's  subsidiary,  Tolteca,  has  made 
continuous  sales  of  Type  V  cement 
since  1964.  Finally,  CEMEX  asserts  that 
the  incorporation  of  the  fictitious 
market  verification  report  from  the 
second  review  into  the  record  of  this 
review  eliminates  any  need  to  rely  on 
facts  available  regarding  historical  sales 
patterns. 

Lastly,  CEMEX  contends  that  the 
number  and  type  of  Type  II  and  Type 
V  customers  are  not  indicative  of  sales 
outside  the  ordinary  course  of  trade. 
According  to  CEMEX,  it  is  the  existence 
of  customers,  not  the  nimiber  of 
customers,  that  is  relevant  to  this  issue. 
CEMEX  asserts  that  the  Department  has 
foimd  a  small  number  of  home  market 
customers  to  be  indicative  of  sales 
outside  the  ordinary  course  of  trade 
only  when  the  sales  have  been  limited 
to  home  market  sales  of  export  overrun 
merchandise  or  non-specification 
merchandise.  When  the  subject 
merchandise  has  been  sold  to  satisfy  a 
bona  fide  home  market  demand,  sales  to 
a  small  number  of  customers  have  been 
found  inside  the  ordinary  course  of 
trade. 

Petitioner  contends  that  the 
£)epartment  correctly  applied  the  statute 
by  excluding  all  home  market  sales  of 
Type  n  and  Type  V  cement  from  the 
calculation  of  NV.  Petitioner  maintains 
that  the  Department  properly 
considered  the  totality  of  the 
circumstances,  including  all  factors 
expressly  considered  by  the  Department 
in  prior  reviews,  and  several  of  the 
"alleged"  factors  relied  upon  by 
CEMEX.  In  particular,  petitioner  asserts 
that  in  this  review  (similar  to  the  second 
and  fifth  reviews)  the  E)epartmeiit  has 
not  found  an  absence  of  bona  fide 
demand,  but  the  existence  of  limited 
home  market  demand. 

Petitioner  also  argues  that  the 
Department  correctly  found  that 
CEMEX's  home  market  shipping 
arrangements  for  Type  11  and  Type  V 
cement  were  unusual  compared  to  its 


arrangements  for  other  types  of  cement. 
In  particular,  petitioner  argues  that 
during  the  POR,  CEMEX  shipped  Type 
n  and  Type  V  cement  greater  distances 
and  absorbed  the  freight  expense.  To 
support  its  claim,  petitioner  points  out 
that  prior  to  the  antidumping  order, 
CEMEX  produced  Type  n  cement  at  11 
plants  tlux)ughout  Mexico.  In  direct 
response  to  the  antidumping  order; 
however,  petitioner  claims  Siat  CEMEX 
radically  altered  its  production  and 
distribution  arrangements  for  Type  II 
cement  by  consolidating  production  at 
Hermosillo  despite  the  fact  that  home 
market  demand  for  this  cement  type  is 
centered  in  the  Mexico  City  area. 

Petitioner  asserts  that  CEMEX's  claim 
that  shipping  terms  were  identical  for 
all  cement  typ>es  is  misleading,  noting 
that  Type  I  sales  terms  were  "either  FOB 
CEMEX  plant  or  terminal  or  CIF  at 
customer's  delivery  point"  while  Type 
n  and  Type  V  cement  were  never  sold 
using  the  plant  as  point  of  shipment. 
Furthermore,  Petitioner  asserts  that 
CEMEX's  treatment  of  handling  revenue 
and  freight  adjustment  rebates  differed 
between  sales  of  Type  I  cement  and 
sales  of  Types  n  and  V.  Additionally, 
petitioner  argues  that  CEMEX's 
statement  that  shipping  distances  are 
not  relevant  to  the  ordinary  course  of 
trade  determination  is  both  factually 
and  legally  wrong. 

Petitioner  contends  that  the  record 
demonstrates  that  CEMEX  consolidated 
production  of  Type  n  and  Type  V  at 
Hermosillo  in  direct  response  to  the 
antidumping  order  with  the  intention  of 
circxjinventing  the  order.  Petitioner 
further  claims  that  CEMEX  sold  cement 
meeting  Type  n  specifications  fixjm 
plants  closer  to  Mexico  City  than  the 
Hermosillo  plants  using  product 
designations  such  as  "Type  I,"  "Type  I 
Modified."  "Type  I  plus"  and  "Type  I 
special  cement."  Petitioner  supports 
this  claim  by  referencing  quality  tests 
certificates  submitted  on  the  record  of 
this  review  by  petitioner  and  chemical 
analysis  spreadsheets  located  in  Exhibit 
46  of  the  Department's  July  21. 1997 
home  market  sales  verification  report. 
Petitioner  points  out  that  CEMEX  has 
made  several  contradictory  statements 
regarding  sales  of  cement  under  these 
alternative  descriptions.  Furthermore, 
petitioner  asserts  that  CEMEX  concedes 
it  can  produce  Type  n  cement  at  its 
plants  producing  Type  I  cement,  but 
that  it  would  not  be  economically 
feasible  to  produce  Type  n  low  alkali 
cement  at  such  plants. 

As  further  evidence  that  sales  of  Type 
n  and  V  are  outside  the  ordinary  course 
of  trade,  petitioner  claims  that  CEMEX 
restricted  its  &les  volume  of  Typ>e  II 
cement  after  the  antidimiping  order  by 
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ceasing  to  promote  and  offer  Type  II  for 
sale  as  a  general  purpose  cement,  and 
selling  it  only  as  a  specialty  cement  to 
those  customers  demonstrating  a 
specific  need  for  Type  II  in  order  to 
diminish  the  impact  of  absorbing  the 
higher  transportation  costs.  Petitioner 
asserts  that  Type  II  and  Type  V  cement 
are  now  sold  to  a  "niche"  market.  Prior 
to  the  order,  CEMEX  sold  Type  II  as 
interchangeable  with  Type  I  and 
pozzolanic  cement.  In  addition, 
petitioner  asserts  that  CEMEX  restricted 
its  sales  according  to  "customer  need" 
by  selling  Type  II  cement  only  to 
customers  demanding  optional 
specifications  of  Type  II  low-alkali 
cement  and  actively  discouraging  Type 
II  sales  by  reviewing  with  the  customer 
whether  there  is  a  need  for  low-alkali 
cement. 

Petitioner  contends  that  the 
Department  correctly  considered 
relative  sales  volume  as  a  factor  in  its 
ordinary-course-of-trade  analysis. 
Petitioner  argues  that  CEMEX  does  not 
explain  the  probative  value  of 
"absolute-term"  analysis  of  sales 
volumes  and,  in  fact,  the  statute  requires 
the  type  of  comparative  analysis 
between  cement  types  used  by  the 
Department.  CENQLX's  assertion  that 
small  sales  volumes  are  only  indicative 
of  sales  outside  the  ordinary  course  of 
trade  when  there  is  not  a  bona  fide 
home  market  demand  would  not  be 
consistent  with  the  Department's 
principle  of  considering  "each  case  on 
its  own  facts,  not  according  to  some  set 
of  preconceived  factors."  In  addition, 
petitioner  points  out  that  only  a  small 
percentage  of  CEMEX's  Type  II  and  V 
cement  production  are  sold  in  the  home 
market;  thus,  petitioner  Ukens  these 
sales  to  "'overrun"  merchandise 
designed  for  export." 

Petitioner  further  asserts  that  the 
number,  type,  and  geographic  location 
of  customers  for  CEMEX's  Type  II  and 
Type  V  sales  are  unusual  relative  to 
Type  I.  In  contrast  to  the  broad  range  of 
customers  and  uses  for  Type  I  cement. 
Type  II  and  Type  V  cement  was 
principally  sold  only  to  certain  types  of 
customers  (usually  large  industrial 
contractors)  for  particular  projects. 
Petitioner  states  that  the  courts  have 
upheld  the  use  of  a  limited  number  of 
customers  as  a  factor  in  the  ordinary 
course  of  trade  analysis.  See,  e.g., 
Mantex.  841  F.  Supp.  At  1307;  Laclede 
Steel.  18  err  at  967.  Petitioner  cites 
differences  in  presentation  types  (bag  or 
bulk)  between  the  different  cement 
types  as  additional  evidence  of  different 
customer  types.  Moreover,  CEMEX's 
customers  for  Typ>e  II  and  Type  V 
cement  are  concentrated  in  the  Mexico 
City  area,  while  its  customers  for  Type 


I  and  pozzolanic  cement  are  dispersed 
throughout  Mexico.  Furthermore,  from 
the  Hermosillo  plants,  CEMEX  sells 
cement  invoiced  as  Type  11  and  Type  V 
only  to  disttnt  customers,  while  it 
artificially  sells  the  identical  cement  to 
nearby  customers  as  Type  I. 

Petitioner  asserts  that  CEMEX's  profit 
on  Type  11  sales  is  unusually  small  in 
comparison  to  its  profits  on  all  cement 
types,  with  an  even  greater  difference  if 
there  is  an  "apples  to  apples" 
comparison  for  sales  from  the  Yaqui 
plant.  Petitioner  asserts  that  this 
difference  is  further  magnified  by  a 
"before  freight"  and  after  freight" 
comparison  of  Yaqui  sales.  Petitioner 
asserts  that  CEMEX  only  began  selling 
Type  II  and  Type  V  cement  in  the  home 
market  whan  it  began  production  for 
export  in  the  mid-1980s.  Then,  after  the 
antidumping  order,  CEMEX  was  able 
"to  drastically  change  its  production 
and  distribution  for  those  cement  types 
without  disturbing  its  profitability  on 
sales  of  Type  I  and  pozzolanic  cement." 

Petitioner  agrees  with  the 
Department's  determination  that 
CEMEX  sold  Type  11  and  Type  V  cement 
for  reasons  other  than  profit  as  CEMEX 
failed  to  address  this  factor  in  the  sixth 
review.  Petitioner  points  to  CEMEX's 
admission  in  earlier  reviews  (which  are 
now  part  of  the  record  of  the  instant 
review)  that  CEMEX's  sales  of  Type  II 
cement  exhibit  a  promotional  quality 
not  evidenced  in  ordinary  sales  of 
cement. 

Petitioner  argues  that  CEMEX's 
contention  that  consolidation  of 
production  at  Hermosillo  was  a 
legitimate  business  decision  is 
irrelevant  to  the  ordinary  course  of  trade 
determination.  Moreover,  petitioner 
claims  that  CEMEX  has  failed  to 
preserve  this  issue  for  the  final  results 
by  not  including  it  in  its  case  brief. 

Department's  Position 

Consistent  with  our  preliminary 
results,  the  Department  has  determined 
that  CEMEX's  home  market  sales  of 
Type  II  and  Type  V  cement  produced  at 
the  Hermosillo  plants  were  outside  the 
ordinary  course  of  trade  during  the  sixth 
review.  Section  773(a)(1)(B)  of  the  Act 
states,  in  part,  that  NV  is  "the  price  at 
which  the  foreign  like  product  is  first 
sold  (or,  in  absence  of  a  sale,  offered  for 
sale)  for  consumption  in  the  exporting 
country,  in  the  usual  commercial 
quantities  and  in  the  ordinary  course  of 
trade  *   *   *"  The  term  "ordinary  course 
of  trade"  is  defined  as  "the  conditions 
and  practices  which,  for  a  reasonable 
time  prior  to  the  exportation  of  the 
subject  merchandise,  have  been  normal 
in  the  trade  under  consideration  with 
respect  to  merchandise  of  the  same  class 


or  kind."  The  Statement  of 
Administrative  Action  (SAA)  which 
accompanied  the  passage  of  the  URAA 
further  clarifies  this  portion  of  the 
statute,  when  it  states:  "Commerce  may 
consider  other  types  of  sales  or 
transactions  to  be  outside  the  ordinary 
course  of  trade  when  such  sales  or 
transactions  have  characteristics  that  are 
not  ordinary  as  compared  to  sales  or 
transactions  generally  made  in  the  same 
market."  SAA,  at  164.  Thus,  the  statute 
and  the  SAA  are  clear  that  a 
determination  of  whether  sales  (other 
than  those  specifically  addressed  in 
section  771(15))  are  in  the  ordinary 
course  of  trade  must  he  based  on  an 
analysis  comparing  the  sales  in  question 
with  sales  of  merchandise  of  the  same 
class  or  kind  generally  made  in  the 
home  market  [i.e.,  the  Department  must 
consider  whether  certain  home  market 
sales  of  cement  are  ordinary  in 
comparison  with  other  home  market 
sales  of  cement). 

The  purpose  of  the  ordinary  course  of 
trade  provision  "is  to  prevent  dumping 
margins  from  being  based  on  sales 
which  are  not  representative"  of  the 
home  market.  Monsanto  Co.  v.  United 
States,  698  F.  Supp.  275,  278  (CIT 
1988).  By  basing  the  determination  of 
NV  upon  representative  sales,  the 
provision  ensures  that  the  comparison 
between  NV  and  sales  to  the  United 
States  is  done  on  an  "apples-to-apples" 
basis.  However,  Congress  has  not 
specified  any  criteria  that  the  agency 
should  use  in  determining  the 
appropriate  "conditions  and  practices." 
Thus,  the  Department,  "in  its  discretion, 
chooses  how  best  to  analyze  the  many 
factors  involved  in  a  determination  of 
whether  sales  are  made  with  in  the 
ordinary  course  of  trade.' "  Thai 
Pineapple  Public  Co.  v.  United  States, 
946  F.  Supp.  11, 14-17  (CIT  1996) 
(quoting  Laclede  Steel  Co.  v.  United 
States,  Slip  Op.  95-144  at  6  (CIT  Aug. 
11,  1995). 

In  the  instant  review,  the 
Department's  decision  to  exclude  sales 
of  Type  II  and  Type  V  cement  from  the 
calculation  of  NV  centered  around  the 
unusual  nature  and  characteristics  of 
these  sales  compared  to  the  vast  bulk  of 
CEMEX's  other  home  market  sales. 
Base.d  upon  these  differences,  the 
Department  concluded  that  they  were 
not  representative  of  CEMEX's  home 
market  sales.  Stated  differently,  these 
sales  were  not  within  CEMEX's  ordinary 
course  of  trade. 

The  Department's  ordinary-course-of- 
trade  inquiry  is  far-reaching.  The  agency 
must  evaluate  not  just  "one  factor  taken 
in  isolation  but  rather  *  *  *  all  the 
circumstances  particular  to  the  sales  in 
question."  Murata  Mfg.  Co.  v.  United 
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States,  820  F.  Supp.  603.  607  (CIT  1993) 
(quoting  Certain  Welded  Carbon  Steel 
Standard  Pipes  and  Tubes  from  India, 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  56  FR  64753. 
64755  (1991).  This  broad  approach 
recognizes  that  each  company  has  its 
own  conditions  and  practices  particular 
to  its  trade.  For  example,  it  might  be  a 
normal  practice  for  one  company  to  sell 
samples  in  its  line  of  business:  for  other 
companies,  that  might  be  an  abnormal 
practice.  In  short,  the  Department 
examines  the  totality  of  the  facts  in  each 
case  to  determine  if  sales  are  being 
made  for  "unusual  reasons"  or  under 
"unusual  circumstances."  Electrolytic 
Manganese  Dioxide  from  Japan  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  58  FR  28551, 
28552  (1993). 

A  full  discussion  of  our  conclusions, 
requiring  reference  to  proprietary 
information,  is  contained  in  several 
Department  memoranda  in  the  o^icial 
file  for  this  case  (pubUc  versions  of 
these  memoranda  are  on  file  in  room 
B-099  of  the  Department's  main 
building).  Generally,  however,  we  have 
found,  with  respect  to  Type  II  cement: 
(1)  the  volume  of  Type  II  home  market 
sales  is  extremely  small  compared  to 
sales  of  other  cement  types;  (2)  the 
number  and  type  of  customers 
purchasing  Type  II  cement  is 
substantially  different  from  other 
cement  types:  (3)  Type  II  is  a  speciality 
cement  sold  to  a  niche  market:  (4) 
shipping  distances  and  freight  costs  for 
Type  II  cement  sold  in  the  home  market 
is  significantly  greater  than  for  sales  of 
other  cement  types:  and  (5)  CEMEX's 
profit  on  Type  II  sales  is  small  in 
comparison  to  its  profits  on  all  cement 
types. 

In  addition,  there  are  two  items, 
historical  sales  trends  and  the 
"promotional  quality"  of  CEMEX's  Type 
II  cement  sales,  which  were  cited  " 
previously  as  factors  in  the  second 
review  ordinary-course  analysis,  but 
which  are  not  discussed  above.  On 
March  10, 1997,  the  Department  issued 
a  questionnaire  requesting  CEMEX  to 
support  its  position  that  home  market 
sales  of  Type  II  cement  were  within  the 
ordinary  course  of  trade  by  addressing, 
among  other  things,  "historical  sales 
trends"  and  "marketing  reasons  for  sales 
other  than  profit."  CEMEX's  response, 
(copies  of  its  submission  from  the  fifth 
administrative  review),  failed  to  address 
these  two  items.  Thus,  the  Department 
assumes  that  the  facts  regarding  these 
items  have  not  changed  since  the 
second  review  and  that:  (i)  CEMEX  did 
not  sell  Type  II  cement  until  it  began 
production  for  export  in  the  mid- 
eighties,  despite  the  fact  that  a  small 


domestic  demand  for  such  existed  prior 
to  that  time:  and  (ii)  sales  of  Type  II 
cement  continue  to  exhibit  a 
promotional  quality  that  is  not 
evidenced  in  CEMEX's  ordinary  sales  of 
cement. 

With  respect  to  CEMEX's  home 
market  sales  of  Type  V  cement 
produced  at  the  Hermosillo  plants,  we 
note  that  these  sales  are  less  unusual 
than  its  home  market  sales  of  Type  II 
cement.  For  example,  CEMEX's  profit 
rate  on  Type  V  sales  is  slightly  closer  to 
its  profit  rate  on  Type  I  sales  than  is  true 
of  its  Type  II  sales.  Notwithstanding  this 
distinction,  the  Department  has 
determined,  after  considering  the 
totality  of  circumstances  surrounding 
these  sales,  that  CEMEX's  home  market 
sales  of  Type  V  cement  are  also  outside 
the  ordinary  course  of  trade. 

First,  the  volume  of  these  sales,  either 
individually  or  in  combination  with 
sales  of  Type  II  cement,  is  extremely 
small  compared  to  sales  of  Type  I 
cement.  Secondly,  the  number  and  type 
of  customers  purchasing  Type  V  cement 
is  substantially  different  from  those 
purchasing  Type  I.  As  is  true  of  Type  II, 
Type  V  is  a  speciality  cement  that 
CEMEX  sells  to  a  niche  market.  Finally, 
shipping  distances  and  freight  costs  for 
sales  of  Type  V  cement  are  significantly 
greater  than  for  sales  of  Type  I.  Like  its 
sales  of  Type  II  cement,  CEMEX's  sales 
of  Type  V  cement  are  shipped  over 
unusually  long  distances. 

Consistent  with  our  preliminary 
results,  we  have  also  determined,  based 
upon  the  facts  otherwise  available,  that: 
(1)  CEMEX  did  not  sell  Type  V  cement 
in  Mexico  until  it  began  production  for 
export  in  the  mid-eighties,  despite  the 
fact  that  a  small  domestic  demand  for 
such  existed  prior  to  that  time:  and  (2) 
sales  of  Type  V  cement  continue  to 
exhibit  (as  they  did  in  the  second 
review)  a  promotional  quality  that  is  not 
evidenced  in  CEMEX's  ordinary  sales  of 
cement.  We  continue  to  believe,  for 
reasons  expressed  in  our  preliminary 
results,  that  this  use  of  facts  available  is 
warranted  and  appropriate. 

In  sum,  the  Department  has 
determined  that  CEMEX's  home  market 
sales  of  Type  II  and  Type  V  cement 
produced  at  the  Hermosillo  plants  are 
not  representative  of  its  sales  in  Mexico 
of  the  class  or  kind  of  merchandise 
under  investigation.  We  note  that  while 
our  decision  is  based  solely  I'pon  the 
facts  established  in  the  record  of  the 
sixth  review,  those  facts  are  very  similar 
to  the  facts  which  led  the  department  to 
determine  in  the  second  review  that 
home  market  sales  of  Type  II  cement 
were  outside  the  ordinary  course  of 
trade.  This  determination  was  recently 
affirmed  by  the  Federal  Circuit  in  the 


CfMEYcase  (1998  U.S.  App.  LEXIS 
163)  ("  •  •  •  Commerce's  decision  that 
the  sales  of  Types  II  and  V  cements  were 
outside  the  ordinary  course  of  trade  was 
supported  by  substantial  evidence."). 

The  Department  disagrees  with 
CEMEX's  contention  that  (i)  low  sales 
volume  is  only  relevant  to  the  ordinary- 
course-of-trade  issue  if  there  is  no  bona 
fide  home  market  demand,  and  (ii)  the 
presence  of  home  market  demand  is 
indicative  of  sales  inside  the  ordinary 
course  of  trade.  First,  the  Department 
verified  in  the  second  review  that  there 
was  a  small,  but  apparently  legitimate, 
home  market  demand  for  Type  n  and 
Type  V  cements.  However,  that  finding 
did  not  lead  to  a  determination  that  the 
subject  sales  were  made  within  the 
ordinary  course  of  trade.  As  we  note 
above,  the  Federal  Circuit,  in  the 
CEAffiXcase,  affirmed  the  Department's 
determination  that  CEMEX's  home 
market  sales  of  Types  n  and  V  were 
outside  the  ordinary  course  of  trade. 
Secondly,  the  Department  has  often 
found  sales  to  be  outside  the  ordinary 
course  of  trade  where  volume  was 
considered  with  other,  non-demand- 
related,  factors.  For  example,  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Sulfur  Dyes  Including  Sulfur 
Vat  Dyes,  from  the  United  Kingdom,  58 
FR  3253,  3256  (1993).  the  Department 
concluded  that  sales  were  outside  the 
ordinary  course  of  trade  based  upon 
abnormally  high  volume,  low  price,  and 
the  existence  of  a  "special  agreement" 
to  promote  the  product  at  issue.  In 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
Japan,  52  FR  30700,  30704  (1987),  the 
Department  determined  that  sales  were 
outside  the  ordinary  course  of  trade 
because  the  sales  in  question  were  of 
small  volume  and  high  prices,  most  of 
the  sales  were  canceled  prior  to  invoice, 
and  there  were  no  comparable  sales  in 
the  United  States.  We  have  also 
excluded  transactions  from  the 
calculation  of  NV  based  upon  sales 
made  to  employees  and  negligible 
volume.  See,  e.g..  New  Minivans  from 
Japan,  57  FR  43.  46  (1992).  In  short,  the 
Department's  consistent  and 
longstanding  practice  has  been  to 
consider  sales  volume  along  with 
numerous  other  factors,  depending 
upon  the  specific  product  involved. 

The  Department  also  disagrees  with 
CEMEX's  claim  that  instead  of 
considering  shipping  distances  and 
freight  costs,  we  should  focus  on 
shipping  terms  and  practices.  First,  the 
normal  practice  in  Mexico  is  to  ship 
cement,  a  heavy  material,  over  relatively 
short  distances.  Indeed,  over  95%  of  all 
cement  shipments  in  Mexico  cover  less 
than  150  miles.  While  CEMEX's  home 
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market  shipments  of  Type  I  cement 
conformed  to  this  norm,  its  shipments 
of  Type  n  and  V  occurred  over 
substantially  greater  distances.  CEMEX's 
claim  that  these  "differences  in 
shipping  distances  is  simply  a 
geographic  fact"  and  the  result  of  a 
"legitimate  business  decision"  missed 
their  mark.  A  company  may  have  sound 
business  reasons  for  changing  its 
methods  of  operation;  but,  if  sales 
resulting  from  this  new  business 
practice  are  not  normal  for  the  company 
(for  a  reasonable  time  prior  to 
exportation),  then  they  cannot  be  said  to 
be  within  that  company's  ordinary 
course  of  trade.  As  the  CIT  succinctly 
stated  in  its  examination  of  the  second 
administrative  review: 

Whatever  the  real  strategy  behind  the 
consolidation  in  the  North,  the  result  was  an 
abnormal  shipping  arrangement  for  Types  II 
and  V  cement,  which  weighs  heavily  in  favor 
of  a  finding  of  sales  made  outside  the 
ordinary  course  of  trade. 

CEMEX.  Slip  Op.  95-72  at  11  (CIT 
1995),  aff'd.  1998  U.S.  App.  LEXIS  163. 

Secondly,  while  it  is  true,  as  CEMEX 
points  out,  that  shipping  terms  (e.g.,  CIF 
or  FOB  plant)  for  Types  II  and  V  are  in 
some  respects  similar  to  Type  I,  we 
believe  this  contention  proceeds  from 
an  incorrect  premise.  In  an  ordinary- 
course-of-trade  inquiry,  the  pertinent 
issue  is  whether  the  conditions  and 
practices  are  "normal"  for  the  company 
in  question.  For  the  years  preceding  the 
antidumping  order,  it  was  CEMEX's 
normal  business  practice  to  pass  along 
the  cost  of  pre-sale  freight  to  purchasers 
of  its  Type  n  and  V  cement.  For  CEMEX 
to  absorb  freight  costs  after  the  issuance 
of  the  order  is  an  "unusual 
circimistance,"  particularly  given  the 
high  freight  costs  for  Type  II  and  V 
cement. 

Finally,  we  disagree  with  CEMEX's 
contention  that  our  analysis  of  historical 
sales  trends  is  factually  incorrect. 
CEMEX's  production  of  Type  II  and 
Type  V  cement  is  a  relatively  recent 
phenomenon  for  a  company  producing 
cement  in  Mexico  for  nearly  nine 
decades.  CEMEX  did  not  produce  Type 
V  cement  for  the  home  market  until 
March  1989,  when  it  purchased  Tolteca. 
Company  officials  conceded  at 
verification  in  the  second  review  that 
CEMEX  did  not  produce  Type  11  cement 
for  the  home  market  until  Uie  mid-1980s 
when  it  was  required  for  export  to  other 
countries.  CEIvQlX's  argument  that  it 
should  somehow  receive  credit  for 
having  acquired  Tolteca  fails  to  focus 
upon  the  pertinent  ordinary  course  of 
trade  issue  "  that  is,  whether  the  sale  of 
Type  II  and  V  cement  was  a  normal 
condition  or  practice  for  CEMEX,  not 


whether  it  was  a  normal  condition  or 
practice  for  another  company  in  Mexico. 
Therefore,  the  fact  that  Tolteca  (as  an 
independent  company)  produced  Tyf>e 
V  cement  is  unpersuasive. 

Comment  4 

CEMEX  asserts  that  home  market 
sales  of  cement  produced  at  Hermosillo 
to  customers  needing  only  Type  I 
cement  should  be  used  in  tbe 
calculation  of  NV.  CEMEX  claims  that 
the  Department  should  have  been  able 
to  make  an  ordinary  course  of  trade 
determination  in  connection  with  these 
sales  because  its  January  29, 1997 
submission  informed  the  Department 
that  these  sales  met  the  physical 
speciHcations  for  Type  V  cement. 
CEMEX  further  claims  that  the 
Department  could  have  determined 
whether  these  sales  were  below  cost 
because  the  Department  could  have 
used  the  submitted  cost  databases  to 
perform  this  analysis. 

According  to  CEMEX,  sales  of  Type  I 
cement  produced  at  the  Hermosillo 
plants  were,  in  fact,  not  outside  the 
ordinary  course  of  trade  since  sales 
volumes  were  significant  in  absolute 
terms,  sales  were  to  the  same  types  of 
customers  as  other  Type  I  sales,  and  the 
shipping  distances  and  freight  costs  for 
cement  sold  as  Type  I  out  of  Hermosillo 
were  not  unlike  all  other  sales  of  Type 
I.  Additionally,  the  profitability  for  the 
Hermosillo-produced  sales  to  Type  I 
customers  is  not  significantly  different 
than  the  profitability  for  all  other  Type 
I  sales.  Finally,  CEMEX  argues  that  the 
"promotional  quality"  factor  cannot 
apply  since  customers  perceive  this 
cement  to  be  the  same  type  of  cement 
as  all  other  Type  I  cement. 

Petitioner  argues  that  the  Department 
properly  relied  upon  facts  available  to 
exclude  sales  of  Type  I  cement 
produced  at  Hermosillo  from  its 
dumping  calculations.  Petitioner  argues 
that  the  Department  was  only  prepared 
to  verify  whether  sales  of  Type  II 
cement  were  outside  the  ordinary 
course  trade.  The  Department  did  not 
learn  until  verification  that  cement 
produced  at  the  Hermosillo  plants  and 
invoiced  as  Type  I  was,  in  fact, 
physically  identical  to  the  cement 
labeled  as  Type  II  and  Type  V.  Because 
neither  party  raised  the  ordinary  course 
of  trade  issue  with  respect  to  Type  I 
sales,  the  Department  was  not  prepared, 
nor  able,  to  verify  this  issue.  Petitioner 
asserts  that  if  CEMEX  had  revealed  the 
true  nature  of  these  sales  prior  to 
verification,  the  Department  could  have 
performed  an  ordinary  course  of  trade 
analysis  on  these  sales. 

Petitioner  asserts  that  it  is  not 
possible  iD  this  review  to  determine 
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exactly  which  sales  of  Type  I  cement  in 
the  home  maiieet  were  produced  at  the 
Hermosillo  plants  because  CEMEX  did 
not  report  a  plant  code  for  its  sales. 
Additionally,  the  reported  costs  for 
cement  produced  at  the  Hermosillo 
plants  were  based  on  an  allocation  of 
costs  for  Type  V  cement  according  to 
how  the  cement  was  sold.  Therefore,  it 
is  impossible  to  conduct  a  product- 
specific  cost  test.  Petitioner  asserts  that 
the  home  maricet  database  is  "extremely 
flawed"  with  regard  to  these  sales. 
Petitioner  states  that  the  statute 
provides  the  Department  with  the 
authority  to  use  facts  available 
whenever  (1)  necessary  information  is 
not  on  the  recx)rd,  (2)  an  interested  party 
v^thholds  information  that  is  requested, 
(3)  an  interested  party  significantly 
impedes  a  proceeding,  or  (4)  the 
information  submitted  cannot  be 
verified.  19  U.S.C.  1677e(a).  According 
to  petitioner,  each  one  of  these 
prerequisites  to  using  facts  available  is 
satisfied  in  the  instant  review. 

Department's  Position 

Pursuant  to  section  776(a)  of  the  Act, 
we  have  continued  to  exclude,  as  facts 
available,  sales  of  Type  I  cement 
produced  at  the  Hermosillo  plants  from 
our  calculation  of  NV.  As  stated  in  our 
preliminary  results  of  review,  home 
market  sales  of  Type  I,  Type  n,  and 
Type  V  cement  produced  at  Hermosillo 
actually  satisfy  the  ASTM  specifications 
for  Type  V  cement.  Because  the 
Department  only  received  this 
information  at  verification,  the 
Department  was  imable  to  determine 
whether  these  sales  provided  an 
appropriate  basis  for  calculating  NV.  In 
particular,  the  Department  l^ed 
information  which  would  allow  it  to 
determine  whether  these  sales  were 
made  above  cost  or  within  the  ordinary 
course  of  trade.  For  example,  the 
Department  discovered  at  verification 
that  the  reported  production  costs  for 
the  different  types  of  cement 
supposedly  produced  at  Hermosillo 
were,  in  fact,  based  upon  an  allocation 
of  costs  for  Type  V  that  was  tied  to  sales 
ratios. 

The  Department  has  not  received  any 
information  between  our  preliminary 
results.of  review  and  these  final  resiilts 
which  would  warrant  the  inclusion  of 
these  sales  in  our  calculation  of  NV. 
Therefore,  the  Department  is  continuing 
to  exclude  home  market  sales  of  Type  I 
cement  produced  at  the  Hermosillo 
plants  from  our  dumping  calculations  in 
this  review. 

Comment  5 

CEMEX  contertds  that  even  if  all  of  its 
home  market  sales  of  identical 
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merchandise  were  properly  excluded 
from  the  calculation  of  NV,  the  statute 
requires  the  Department  to  base  NV 
upon  constructed  value  (CV),  not  home 
market  sales  of  similar  merchandise 
(i.e..  Type  I).  In  support  of  its  position, 
CEMEX  cites  DRAMs  from  the  Republic 
of  Korea  in  which  the  Department 
resorted  to  CV  when  all  sales  of 
comparison  merchandise  were  excluded 
from  the  calculation  of  NV  because  they 
failed  the  arm's  length  test.  CEMEX 
argues  that  in  the  instant  review,  all 
sales  to  the  United  States  were  of  Type 
II  cement;  therefore,  if  all  home  market 
sales  of  this  type  are  excluded. 
Commerce  must  base  NV  on  CV,  not  on 
home  market  sales  of  the  next  most 
similar  merchandise.  Type  I. 

Petitioner  argues  that,  naving 
excluded  home  market  sales  of  Type  II 
and  Type  V  from  the  calculation  of  NV, 
the  Department  correctly  based  NV  on 
sales  of  the  next  most  similar 
merchandise,  not  CV.  According  to 
petitioner,  the  cases  relied  upon  by 
CEMEX  in  its  brief  are  those  where  the 
Department  is  required  by  the  statute  to 
exclude  sales  of  the  identical  or  most 
similar  merchandise  because  they  were 
below  the  cost  of  production.  In  any 
event,  petitioner  asserts  that  CEMEX's 
reported  costs  for  the  Hermosillo  plants 
are  extremely  flawed  and  cannot  be 
used  to  calculate  CV. 

Department's  Position 

Subsequent  to  the  preparation  of  case 
and  rebuttal  briefs  in  this  review,  the 
Federal  Circuit  issued  its  opinion  in  the 
CEMEX  case.  In  that  case,  the  appellate 
court  afiirmed  the  Department's  use  of 
Type  I  cement  (as  opposed  to  CV)  to 
calculate  NV  when  CEMEX's  home 
market  sales  of  identical  merchandise 
(Type  n  and  V)  were  found  to  be  outside 
the  ordinary  course  of  trade  in  the 
second  administrative  review  of  this 
order.  1998  U.S.  App.  LEXIS  163. 
Indeed,  the  Federal  Circuit  declared  that 
this  result  was  required  by  "the  plain 
language  of  the  statute  *   *   *  when  sales 
of  identical  merchandise  have  been 
found  to  be  outside  the  ordinary  course 
of  trade." 

Although  the  court  did  not  have 
before  it  \he  statutory  amendments 
occasioned  by  the  URAA,  the  specific 
provision  at  issue  (section  771(16)  of  the 
Act)  was  not  changed  in  any  meaningful 
sense.  Accordingly,  our  determination 
on  this  issue  has  not  changed  from  the 
preliminary  results. 

Fictitious  Market 

Comment  6 

Petitioner  claims  that  CEMEX 
established  a  Hctitious  niche  market  for 


home  market  sales  of  Type  II  cement.  In 
particular,  petitioner  argues  that 
CEMEX,  in  reaction  to  the  antidumping 
order,  created  an  artificial  and  highly 
restricted  market  for  Type  II  cement 
with  the  intention  of  manipulating  the 
calculation  of  NV  for  identical 
merchandise  "to  mask  the  fact  that  the 
average  home  market  price  of  the  entire 
class  of  subject  merchandise  covered  by 
the  order  (including  Type  I,  Type  V,  and 
pozzolanic  cement)  continued  to  greatly 
exceed  the  U.S.  price  of  the  imported 
merchandise."  As  a  result,  petitioner 
believes  a  price  comparison  that  is 
based  on  home  market  sales  of  Type  II 
cement  would  disguise  CEMEX's 
dumping.  Petitioner  states  that  the 
evidence  on  the  record  in  this  review 
continues  to  demonstrate,  as  it  has  in 
prior  reviews,  that  CEMEX  estabhshed  a 
separate  and  artificially  limited  home 
market  distribution  channel  for  sales  of 
Type  n  cement  in  order  to  circumvent 
the  antidumping  order  and  to  lower  its 
margin. 

CEMEX  counters  that  the  Department 
has  correctly  rejected  petitioner's 
fictitious  market  allegation  in  prior 
administrative  reviews  of  this 
antidumping  order,  and  should  reject 
the  same  argument  in  this  review. 
CEMEX  states  that  in  past  reviews  the 
Department  accepted  CEMEX's  business 
reasons  for  consolidating  production  of 
Type  II  cement  in  northwest  Mexico, 
and  for  not  passing  on  freight  costs  for 
Type  n  cement  to  its  customers. 
According  to  CEMEX,  the  Department 
also  determined  in  prior  reviews  that 
CEMEX  provided  sufficient  evidence  of 
genuine  demand  for  Type  II  cement  in 
Mexico. 

Department's  Position 

Since  the  sales  in  question  have  been 
found  to  be  outside  the  ordinary  course 
of  trade  and,  accordingly,  will  not  be 
used  in  the  calculation  of  NV,  it  is  not 
necessary  for  us  to  address  this  issue  for 
these  final  results. 

Collapsing 

Comment  7 

CDC  argues  that  the  Etepartment's 
decision  to  "collapse"  CDC  with 
CEMEX  is  contrary  to  its  established 
practice  and  is  not  justified  by  the  facts 
on  the  record  of  this  review.  CDC  cites 
the  Department's  determination  in 
Antifriction  Bearings  (Other  Than 
Tapered  Rolling  Bearings)  and  Parts 
Thereof  From  the  From  the  Federal 
Republic  of  Germany,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  54  FR  18992  (1989)  in  which 
the  Department  states  the  "it  is  the 
Department's  general  practice  not  to 


collapse  related  parties  except  in 
relatively  unusual  situations,  where  the 
type  and  degree  of  relationship  is  so 
significant  that  we  find  that  there  is 
strong  possibihty  of  price  manipulation. 
The  Department  has  refused  to  collapse 
firms  in  situations  where  the  facts 
suggest  that  such  a  possibihty  does  not 
exist."  CDC  asserts  that  the  new 
regulations  support  this  interpretation 
by  strongly  rejecting  a  recommendation 
that  the  Department  collapse  upon 
finding  "any  potential  for  price 
manipulation."  CDC  asserts  that  the 
potential  for  price  and  product 
manipulation  is  the  primary  rationale 
for  collapsing  two  related  companies. 
CDC  beheves  that  the  facts  in  this 
review  are  similar  to  those  in  the  Nihon 
case  where  the  court  found  that  cross 
ownership  and  overlapping  boards  of 
directors  were  not  sufficient  grounds  to 
warrant  collapsing  two  entities.  CDC 
asserts  that  a  company's  liability  under 
the  antidumping  law  should  be  based 
on  that  company's  own  pricing 
decisions,  not  those  of  an  affiliated 
party. 

CDC  asserts  that  the  Department's 
decision  to  collapse  CDC  and  CEMEX  is 
based  on  an  insufficient  legal  analysis 
and  ignores  record  evidence.  According 
to  CDC,  the  Department  should  apply  a 
two-step  test  for  collapsing,  and  show 
(1)  that  the  two  companies  are  affiliated 
parties  with  production  facilities  that 
would  not  require  substantial  retooling, 
and  (2)  that  there  exists  between  the  two 
companies  a  significant  potential  for 
manipulation  of  price  or  production. 
CDC  concedes  that  it  is  affiUated  with 
CEMEX,  but  argues  that  the  "significant 
potential"  element  of  the  test  is  not  met. 
CDC  argues  that  there  are  three  elements 
to  be  considered  in  determining 
"significant  potential':  level  of  common 
ownership,  overlapping  boards  of 
directors,  and  intertwined  operations. 
CDC  contends  that  the  Department  only 
addressed  the  first  two  factors,  but  does 
not  provide  any  analysis  as  to  whether 
operations  are  intertwined. 

As  to  common  ownership,  CDC  argues 
that  CEMEX  is  only  a  minority 
shareholder  in  CAMSA  (CDC's  parent 
company)  and  the  majority  of  shares  are 
still  retained  by«CDC.  CDC  asserts  that 
its  sale  of  stock  to  CEMEX  was  purely 
a  business  decision  made  for  financial 
reasons  and  CEMEX's  share  does  not 
constitute  a  controlling  interest  under 
Mexican  law. 

As  far  as  management  overlap,  CDC 
acknowledges  that  members  of  CEMEX's 
management  sit  on  the  boards  of 
directors  of  CDC  and  its  affiliated 
companies.  However,  CDC  asserts  that 
(1)  CEMEX's  representatives  are  in  the 
minority  on  all  of  these  boards,  (2)  the 
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Terrazas/Marquez  families  are  in  the 
majority  on  all  boards,  (3)  CDC's  pricing 
and  production  are  not  discussed  at  the 
board  meetings  of  CDC  or  any  of  the 
groups's  com[)anies,  and  (4)  that 
CEMEX's  interest  in  CDC  is  only  that  of 
a  passive  investor.  Therefore,  CDC 
contends  that  this  management/director 
overlap  does  not,  and  will  not,  result  in 
a  significant  potential  for  manipulation 
of  price  or  production. 

CDC  argues  that  the  third  element  of 
the  significant  potential  test  is  not 
established  by  the  facts  on  the  record. 
CDC  argues  that  the  record  shows  that: 
(1)  the  daily  operations  of  CDC  are 
controlled  strictly  by  management, 
which  is  appointed  by  the  majority 
shareholder;  (2)  CDC  and  CEMEX  do  not 
coordinate  pricing  strategies  in  the  U.S. 
market  or  the  Mexican  market;  (3)  the 
natural  markets  of  CDC  and  CEMEX  do 
not  overlap;  (4)  CDC  and  CEMEX  do  not 
share  sales,  distribution,  or  marketing 
systems  in  either  the  U.S.  or  Mexico; 
and  (5)  there  were  no  commercial 
transactions  between  CDC  and  CEMEX 
during  the  sixth  review.  In  addition, 
CDC  argues  that  CEMEX's  role  as  an 
engineering  consultant  during  the 
construction  of  the  Samalayuca  plant 
does  not  indicate  "significant  potential 
for  affecting  CDC's  production  and 
pricing  decisions."  CDC  states  that  it 
has  shown  that  this  consulting  advice 
was  provided  by  CEMEX  on  an  arm's 
length  basis.  Fuiirthermore,  CDC  asserts 
that  CEMEX's  statement  at  verification 
that  it  provided  these  consulting 
services  to  CDC  as  a  result  of  its 
ownership  interest  in  CDC  does  not 
indicate  that  CEMEX  can  coerce  CDC  to 
choose  it  for  consulting  advice  or  affect 
CDC's  decisions  with  respect  to  any 
pricing  or  production  issue.  Also,  CDC 
does  not  dispute  that  CDC  and  CEMEX 
have  similar  production  processes  and 
equipment,  but  the  record  facts  do  not 
demonstrate  significant  potential  for 
manipulation. 

Finally,  CDC  asserts  that  there  is  no 
policy  reason  in  this  case  to  collapse 
CDC  and  CEMEX.  CDC  distinguishes  the 
facts  in  this  case  from  those  in  Queen 's 
Flowers  de  Colombia  v.  United  States 
(97-120  Slip.  Op.  at  9).  Unlike  the  two 
collapsed  entities  in  that  case,  CDC 
argues,  CEMEX  and  CDC  do  not 
constitute  a  single  producer  of  cement 
and  are  separate  legal  entities. 
Additionally,  CDC  asserts  that 
collapsing  is  not  needed  to  prevent 
circumvention  because  CDC  submitted 
all  of  its  own  questionnaire  responses 
and  participated  in  verification.  CDC 
asserts  that  collapsing  does  not  satisfy 
the  purpose  of  the  statute  which  is  to 
determine  dumping  margins  as 
accurately  as  possible.  CDC  argues  that 


in  the  cement  industry,  high  inland 
freight  costs  limit  CDC's  natural  market; 
therefore,  regardless  of  the  antidumping 
margin,  CDC  cannot  increase  its  market 
beyond  these  geographic  constraints. 
CDC  states  that  there  is  no  incentive  for 
the  owners  or  management  of  CDC  to 
agree  to  any  plan  that  could  give  rise  to 
an  unpredictable  monetary  liability  for 
CDC's  imports.  CDC  sees  no  reason  why 
CDC's  liability  for  antidimiping  duties 
should  be  determined  by  cost,  pricing, 
and  sales  decisions  made  by  a  minority 
shareholder. 

Petitioner  argues  that,  as  in  the 
original  LTFV  investigation  and  every 
administrative  review  conducted  to 
date,  the  Department  should  collapse 
CDC  and  CEMEX,  and  that  CDC  has 
provided  no  justification  for  the 
Departmeat  to  depart  from  this 
approach.  Petitioner  asserts  that  CDC's 
argument  that  collapsing  CEMEX  and 
CDC  is  contrary  to  the  Etepartment's 
established  practice  is  refuted  by  the 
history  of  this  proceeding.  The 
Department  has  always  collapsed  in  this 
proceeding  and  circumstances  have  not 
changed.  TTie  Department  has  the 
authority  to  collapse  affiliated 
producers. 

Petitioner  argues  that  all  of  the  factors 
normally  considered  by  the  Department 
support  collapsing  CEMEX  and  CDC. 
First,  petitioner  argues  that  the 
Department  has  collapsed  in  numerous 
cases  where  one  party  holds  less  than  a 
majority  interest  in  another  party.  In 
this  review,  petitioner  contends, 
CEMEX  is  in  a  position  to  exercise 
restraint  or  direction  over  CDC,  though 
not  through  majority  voting  rights. 
Petitioner  claims  that  this  degree  of 
control  is  not  even  required  for  the 
Department  to  collapse  affiliated 
parties — as  long  as  similar  production 
processes  and  significant  potential  for 
price  or  production  manipulation  are 
evidenced. 

Second,  petitioner  argues  that  the 
existence  of  interlocking  directors 
between  CDC  and  CEMEX  is  evidence  of 
significant  potential  for  the 
manipulation  of  price  and  production  if 
these  companies  are  not  collapsed. 

Third,  petitioner  argues  that  the 
following  facts  demonstrate  that  CEMEX 
and  CDC  have  intertwined  business 
operations  that  demonstrate  a 
"significant  potential"  for  price  and 
production  manipulation:  (1)  CEMEX 
and  CDC  formerly  shipped  to  the  U.S. 
through  the  same  channel  of 
distribution — an  affiliated  importer;  (2) 
CEMEX  provides  CDC  with  consulting 
services  and  assistance  in  marketing  and 
exports;  and  (3)  CEMEX  provided 
engineering  and  technical  assistance  to 
CDC  in  building  the  Samalayuca  plant. 


services  which  CEMEX  stated  that  it 
does  not  provide  to  non-affiliated 
parties. 

Finally,  petitioner  states  that  there  are 
no  valid  "policy"  reasons  not  to 
collapse  CEMEX  and  CDC  in  this 
review.  Petitioner  argues  that  despite 
CDC's  assertion  that  the  "type  of 
manipulation  the  Department  has  cited 
in  other  cases  simply  cannot  occur  in 
the  cement  industiy"  because  "each 
producer  has  a  limited  geographic 
market"  and  that  the  parties  "cannot 
increase  [their]  market  beyond  these 
natural  and  geographic  limitations,"  the 
E)epartment  must  only  consider  the 
existence  of  a  significant  potential  for 
manipulation.  According  to  petitioner, 
the  record  evidence  demonstrates  that 
there  is  a  natiiral  overlap  in  the  U.S. 
market  for  imports  from  CDC  and 
CEMEX.  Petitioner  states  that  the  two 
producers  could  also  reallocate  their 
geographic  shares  of  the  Mexican 
market  in  a  manner  that  manipulates  the 
dumping  margin  and  circumvents  the 
order. 

Department's  Position 

The  Department  agrees  with  CDC  that 
it  must  consider  all  relevant  factors 
when  collapsing  two  affiliated  parties. 
Section  351.401(f)  of  the  E>epartment's 
new  regulations  (Antidumping  Duties; 
Final  Rule,  62  FR  27296,  27410  (May  19. 
1997)),  describes  the  Department's 
current  policy  regarding  when  it  will 
treat  two  or  more  affiliated  producers  as 
a  single  entity  (i.e.,  "collapse")  for 
purposes  of  calculating  a  dumping 
margin.  In  order  for  the  Department  to 
treat  two  or  more  producers  as  a  single 
entity  (1)  the  producers  must  be 
affiliated,  (2)  the  producers  must  have 
production  facilities  that  are  sufficiently 
similar  so  that  a  shift  in  production 
would  not  rec^ire  substantial  retooling, 
and  (3)  there  must  be  a  significant 
potential  for  the  manipulation  of  price 
or  production. 

First,  because  CEMEX  indirectly  owns 
more  than  five  percent  of  the 
outstanding  voting  shares  of  CDC,  the 
Department  considers  CEMEX  and  CDC 
to  be  affiliated  within  the  meaning  of 
section  771(33){F)  of  the  Act.  In 
addition,  both  CEMEX  and  CDC 
manufactured  Type  I  and  Type  n 
cement  during  the  period  of  review. 
Second,  as  CDC  and  CEMEX  have 
similar  production  processes  and 
facilities,  a  shift  in  production  would 
not  require  substantial  retooling.  Record 
evidence  for  the  sixth  administrative 
review  also  reveals  intertwined  business 
operations  between  CDC  and  CEMEX. 
(A  complete  analysis  surrounding  the 
Department's  decision  to  collapse  CDC 
and  CEMEX,  requiring  reference  to 
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proprietary  information,  is  contained  in 
the  Department's  Memorandum  from 
Roland  L.  MacDonald  to  Joseph  A. 
Spetrini,  dated  September  2. 1997. 
located  in  the  official  file  for  this  case. 
A  public  version  of  this  memorandum  is 
on  file  in  room  B-099  of  the 
Department's  main  building.) 

Third,  given  the  level  of  common 
ownership  and  cross  board  members, 
which  provides  a  mechanism  for  the 
two  parties  to  share  pertinent  pricing 
and  production  information,  similar 
production  facilities  that  would  not 
require  substantial  retooling,  as  well  as 
intertwined  business  operations,  the 
Department  finds  that  if  CEX:  and 
CEMEX  are  not  collapsed,  there  is  a 
significant  potential  for  price 
manipulation  which  could  undermine 
the  effectiveness  of  the  order. 

Level  of  Trade  (LOT)/  CEP  Of&et 

Comment  8 

Petitioner  argues  that  the  Department 
erroneously  determined  that  CEMEX's 
and  QXI's  home  market  sales  were  at  a 
different  level  of  trade  than  their  sales 
to  the  United  States,  and  on  that  basis 
granted  CEMEX  and  CDC  a  constructed 
export  price  (CEP)  offset  adjustment  to 
^V.  According  to  petitioner,  the 
Department  found  no  differences  in 
level  of  trade  in  the  previous  (fifth) 
review  and  the  facts  in  this  review  are 
virtually  identical  to  the  facts  in  that 
review.  Petitioner  claims  that  the 
Department's  methodology  for  analyzing 
the  level  of  trade  and  CEP  offset  issues 
has  not  changed  since  the  fifth  review 
and,  therefore,  no  basis  exists  for  a 
different  result  with  respect  to  the  level 
of  trade  and  CEP  offset  issues  in  this 
review. 

Specifically,  petitioner  argues  that,  in 
the  preliminary  results  of  this  review, 
the  Department  found  that  CEMEX  and 
CDC  perform  more  selling  functions  for 
sales  to  end-users  and  ready-mixers  in 
the  home  market  than  for  sales  to 
affiliated  importers  in  the  United  States. 
Petitioner  argues  that  the  Department 
must  find  more  than  the  fact  that  selling 
functions  in  the  home  market  and  the 
United  States  differ  in  intensity  to  find 
a  difference  in  level  of  trade. 

Petitioner  also  argues  that  if  the 
Department  grants  a  CEP  offset  to 
CEMEX  and  CDC,  it  should  modify  the 
methodology  employed  in  the 
preliminary  results.  Petitioner  first 
argues  that  if  the  Department  grants  a 
CEP  offset  adjustment,  the  Department 
should  classify  CEMEX  and  CDC's  U.S. 
terminal  expenses  as  movement 
expenses,  not  indirect  selling  expenses. 
Second,  petitioner  argues  that  if  the 
Department  grants  a  CEP  offset 


adjustment,  the  Department  should 
modify  its  treatment  of  U.S.  indirect 
selling  expenses  incurred  in  Mexico. 
Petitioner  states  that  by  not  deducting 
from  CEP  the  indirect  selling  expenses 
incurred  in  Mexico  that  supported  U.S. 
sales,  the  Department  in  the  preliminary 
results  in  effect  calculated  an  ex-U.S. 
border  price,  not  an  ex-factory  price, 
while  the  deductions  made  for  home 
market  sales  calculate  an  ex-factory 
price.  According  to  petitioner, 
comparison  of  these  two  prices  is  unfair, 
and  runs  counter  to  the  apples-to-apples 
price  comparison  required  by  the 
statute.  Finally,  petitioner  argues  that 
the  Department  should  base  its 
identification  of  levels  of  trade  on  the 
starting  price  for  both  EP  and  CEP  sales, 
not  the  CEP  price  adjusted  for  selling 
expenses  and  profit.  Petitioner  claims 
that  the  CEP  level  of  trade,  as  with  the 
home  market,  should  be  based  on  the 
price  paid  by  the  first  unaffiliated 
customer  prior  to  deductions  for 
expenses  and  profit.  In  addition, 
petitioner  argues  that  if  the  Department 
grants  a  CEP  offset  adjustment,  we 
should  reclassify  CEMEX  and  CDC's 
U.S.  terminal  expenses  from  U.S. 
indirect  selling  expenses  to  movement 
expenses. 

CDC  argues  that  the  Department 
properly  granted  CDC  a  CEP  offset.  CDC 
argues  that  the  Department's  regulations 
direct  the  Department  to  determine  NV 
at  the  level  of  trade  of  the  CEP,  which 
includes  any  CEP  deductions  under 
section  772(d)  of  the  Act.  In  light  of  this 
interpretation  of  the  statute,  argues  CDC, 
any  comparison  of  selling  functions  for 
the  purpose  of  determining  CDC's 
eligibility  for  a  CEP  offset  must  focus  on 
CE)C's  activities  in  selling  to  the  two 
markets,  not  on  the  activities  of  its  U.S. 
affiliate.  CDC  argues  that  the  record 
demonstrates  that  its  home  market  sales 
were  made  at  a  more  advanced  level  of 
trade  than  its  U.S.  sales,  thus  satisfying 
the  level  of  trade  standard. 

CEMEX  agrees  with  the  Department's 
preliminary  results  which  granted 
CEMEX  a  CEP  offset  based  on  the  law 
and  on  verified  information.  First, 
CEMEX  concurs  with  the  Department's 
determination  that  the  sales  to  Sunbelt 
Cement,  CEMEX's  affiliated  U.S. 
distributor,  were  at  a  less  advanced 
level  of  trade  than  the  level  of  trade  of 
home  market  sales.  CEMEX  notes  that 
the  CEP  adjustments  made  under 
section  772(d)  of  the  Act  remove  all  the 
marketing  and  distribution  activities  of 
Sunbelt  Cement  thereby  altering  the 
level  of  trade  of  the  starting  price  to  a 
less  remote  link  in  the  chain  of 
distribution.  CEMEX  contends  that  the 
appropriate  comparison  is  based  on  the 
seUing  functions  performed  by  CEMEX 


with  respect  to  its  sales  in  Mexico  and 
its  sales  to  the  U.S.  ("[f]or  both  EP  and 
CEP,  the  relevant  transaction  for  the 
level  of  trade  analysis  is  the  sale  (or 
constructed  sale)  from  the  exporter  to 
the  importer"  62  FR  47632). 

Third,  CEMEX  argues  that  the 
Department  appropriately  determined 
that  CEMEX  performed  significantly 
different  selling  functions  for  CEP  and 
home  market  sales  and  the  home  market 
level  of  trade  was  more  advanced. 
CEMEX  rejects  petitioner's  implication 
that  because  the  Department  reached  a 
different  determination  in  from  the  fifth 
review,  that  the  sixth  review 
preliminary  results  must  be  wrong. 
CEMEX  also  rejects  petitioner's 
hypothesis  that  because  the  U.S.  market 
is  important  to  CEMEX's  business, 
CEMEX's  centralized  strategic  planning 
in  Mexico  must  support  exports  to  the 
United  States.  CEMEX  states  that 
activities  with  respect  to  procuring/ 
sourcing  materials  and  other  assets  for 
U.S.  operations  are  performed  by 
CEMEX's  U.S.  affiliate.  Finally,  CEMEX 
disagrees  with  petitioner's  argument 
that  market  research,  advertising,  after- 
sales  service,  and  technical  advice  are 
all  insignificant  in  selling  cement. 
CEMEX  notes  that  the  list  of  selling 
activities  that  CEMEX  included  in  the 
responses  are  representative  of  the 
activities  that  the  Department  has 
included  in  level  of  trade  questionnaires 
issued  to  companies  in  other  cases. 

Department's  Position 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  export  price 
(EP)  or  CEP.  The  NV  level  of  trade  is 
that  of  the  starting-price  sales  in  the 
comparison  market,  or,  when  NV  is 
based  on  constructed  value  (CV),  that  of 
sales  from  which  we  derive  selling, 
general  and  administrative  (SG4A) 
expenses  and  profit.  For  EP,  the  U.S. 
level  of  trade  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP.  it  is 
the  level  of  the  constructed  sales  from 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP, 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  level  of  trade,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
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export  transaction,  we  make  a  level  of 
trade  adjustment  under  section 
773(a)(7KA)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  detennining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61971  (November  19,  1997). 

Although  CEMEX  and  CDC  are 
collapsed  for  purposes  of  determining 
the  weighted-average  dumping  margin, 
the  Department  has  determined  that 
CEMEX  and  CDC's  home  market  sales 
are  at  different  levels  of  trade  based 
upon  a  review  of  the  selling  functions 
performed  by  CEMEX  and  CDC  to  their 
respective  customers.  Therefore,  for 
purposes  of  this  administrative  review, 
we  are  performing  separate  level  of 
trade  analyses  for  CEMEX's  sales  and 
CDC's  sales  in  the  home  market. 

CEMEX  claimed  that  it  has  three 
levels  of  trade  in  the  home  market — 
sales  to  end-users  concrete 
manufacturers,  and  distributors  through 
two  channels  of  distribution,  bulk  and 
bagged  cement.  It  also  reported  two 
levels  of  trade  in  the  U.S.  market — sales 
of  bulk  cement  to  end-users  and  ready- 
mixers.  We  disagree  with  CEMEX  that 
there  are  three  levels  of  trade  in  the 
home  market  and  two  levels  of  trade  in 
the  U.S.  market.  We  have  determined 
that  CEMEX  sells  to  one  level  in  the 
home  market  and  one  level  of  trade  in 
the  U.S.  market. 

Based  on  our  analysis,  we  concluded 
the  following:  (1)  there  is  one  level  of 
trade  in  the  home  market  and  one  level 
of  trade  in  the  U.S.;  (2)  there  is  a 
quantitative  and  qualitative  difference 
in  the  selling  functions  performed  by 
CEMEX  in  the  home  market  and  the 
United  States;  (3)  there  are  two  distinct 
and  separate  levels  of  trade;  (4)  we  do 
not  have  information  which  would 
allow  us  to  examine  pricing  patterns 
based  on  respondent's  sales  of  other 
products  at  the  same  level  as  the  U.S. 
CEP;  and  (5)  we  have  determined  that 
NV  is  at  a  more  advanced  level  of  trade 
than  the  CEP.  Therefore,  we  granted  a 
CEP  offset  consistent  with  the 
aforementioned  statutory  provision.  For 
a  complete  discussion  of  the 
Department's  analysis,  see  the  Level  of 
Trade  Memorandum,  dated  March  9, 
1998. 

CDC  claimed  that  it  has  two  levels  of 
trade  in  the  home  market — sales  to  end- 
users  and  concrete  manufacturers 
through  two  channels  of  distribution. 


bulk  and  bagged  cement.  It  also  reported 
two  CEP  levels  of  trade  in  the  U.S. 
market — sales  of  bulk  cement  to  end- 
users  and  ready-mixers.  We  disagree 
with  CDC  that  there  are  two  levels  of 
trade  in  the  home  market  and  two  levels 
of  trade  in  the  U.S.  market.  We  have 
determined  that  CDC  sells  to  one  level 
of  trade  in  the  home  market  and  one 
level  of  trade  in  the  U.S.  market. 
Finally,  we  found  no  record  evidence  to 
suggest  that  EP  and  CEP  sales  by  CDC 
are  at  the  same  level  of  trade,  nor  is 
there  evidence  to  suggest  that  EP  and 
home  market  sales  are  at  different  trades 
of  trade.  Therefore,  based  on  the 
information  on  the  record,  we  have 
determined  that  CDC's  home  market 
sales  and  EP  sales  are  at  the  same  level 
of  trade  and  no  LOT  adjustment  has 
been  granted. 

Based  on  our  analysis  of  CDC's  CEP 
sales,  we  concluded  the  following:  (1) 
there  is  one  level  of  trade  in  the  home 
market  and  one  level  of  trade  in  the 
U.S.;  (2)  there  is  a  quantitative  and 
qualitative  difference  in  the  selling 
functions  performed  by  CDC  in  the 
home  market  and  the  United  States;  (3) 
these  are  two  distinct  and  separate 
levels  of  trade;  (4)  we  do  not  have 
information  which  would  allow  us  to 
examine  pricing  patterns  based  on 
respondent's  sales  of  other  products  at 
the  same  level  as  the  U.S.  CEP;  and  (5) 
we  have  determined  that  NV  is  at  a 
more  advanced  level  of  trade  than  the 
CEP.  Thwefore.  we  granted  a  CEP  offset 
consistent  with  the  aforementioned 
statutory  provision.  For  a  complete 
discussion  of  the  Department's  analysis, 
see  the  Level  of  Trade  Memorandum, 
dated  March  9, 1998. 

Finally,  in  response  to  petitioner's 
argument  that  CEMEX  and  CDC's  U.S. 
terminal  expenses  should  be  considered 
movement  expenses,  we  confirmed  at 
verification  (see  U.S.  Sales  Verification 
Report  dated  July  21,  19971.  that  the 
reported  terminal  expenses  are  the 
expenses  associated  with  making  sales 
in  the  United  States  from  the  various 
sales  offices/terminals.  The  evidence  on 
the  record  does  not  indicate  that  these 
are  expenses  associated  with  the  storage 
or  movement  of  the  subject  merchandise 
prior  to,  or  subsequent  to  the  final  sale. 
The  Department  reviewed  the 
methodology  employed  by  CEMEX  and 
CDC  to  determine  if  the  reported 
expenses  were  in  accordance  with 
Departmental  practice.  We  found  no 
discrepancies  with  respondent's 
reporting  of  U.S.  indirect  selHng 
expenses  and,  consistent  with  our  final 
determination  in  the  fifth  administrative 
review,  we  continue  to  treat  the 
reported  terminal  expenses  as  U.S. 
indirect  selling  expenses. 


Comment  9 

CEMEX  argues  that  Commerce 
included  sales  made  by  its  affiliated 
reseller  PROMEXMA.  a  retailer  of 
cement  and  building  materials.  CEMEX 
argues  that  the  sales  functions  provided 
by  PROMEXMA  differ  substantially 
from  those  provided  by  the  other 
CEMEX  sales  offices.  CEMEX  argues 
that  sales  made  to  retailers,  such  as 
PROMEXMA.  are  different  than  those 
made  to  distributors  and  end  users. 
CEMEX  asserts  that  the  preliminary 
results  of  this  review  fail  to  analyze  the 
role  of  PROMEXMA  within  "the  seller's 
whole  scheme  of  marking."  CEMEX  also 
argues  that  the  Department  did  not 
conduct  a  complete  comparison  of 
PROMEXMA  sale  prices  with  all  other 
sale  prices.  CEMEX  argues  that 
individual  sale  quantities  and  prices  by 
PROMEXMA  were  significantly 
different  than  all  other  home  market 
sales. 

Petitioner  asserts  that  CEMEX  has 
failed  to  establish  that  home  market 
sales  made  by  its  affiliated  distributor, 
PROMEXMA,  were  at  a  different  level  of 
trade.  Establishing  that  PROMEXMA  is 
a  different  class  of  customer  (a  retailer) 
is  not  sufficient — CEMEX  has  failed  to 
demonstrate  that  PROMEXMA  performs  " 
selling  functions  that  are  qualitatively  or 
quantitatively  different  than  the 
functions  CEMEX  performs  with  respect 
to  all  other  home  market  sales. 
Therefore,  it  would  be  contrary  to  the 
statute  and  the  Department's  practice  to 
determine  that  sales  by  PROMEXMA 
were  at  a  different  level  of  trade. 
Petitioner  maintains  that  the 
Department  correctly  determined  in  the 
preliminary  result  that  all  of  CEMEX's 
home  market  sales,  including  sales  by 
PROMEXMA,  were  made  at  the  same 
level  of  trade.  Therefore,  these  sales 
should  be  included  in  the  calculation  of 
NV. 


Department  s  Position 

We  agree  with  petitioner.  As  we 
stated  in  the  preliminary  results  of  this 
review  "[cjustomer  categories  such  as 
distributor,  original  equipment 
manufacturar  (OEM)  or  wholesaler  are 
commonly  used  by  respondents  to 
describe  levels  of  trade,  but,  without 
substantiation,  they  are  insufficient  to 
establish  that  a  claimed  level  of  trade  is 
valid."  As  stated  above  in  our 
discussion  of  level  of  trade,  the 
Department  has  determined  that  based 
on  the  facts  placed  on  the  record  of  this 
review,  that  all  of  CEMEX's  home 
market  sales  of  Type  I  cement  were 
made  at  the  same  level  of  trade. 
Therefore,  consistent  with  our  decision 
in  the  preliminary  results  of  review,  the 
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Department  has  continued  to  weight- 
average  all  home  market  sales  on  a 
monthly  basis  and  has  compared  these 
sales  to  CEP  sales  in  the  U.S.  market. 

Comment  10 

CEMEX  asserts  that  the  Department 
failed  to  limit  price  comparisons  to  sales 
at  the  same  level  of  trade.  Specifically, 
CEMEX  argues  that  sales  of  bagged 
cement  are  made  at  a  different  level  of 
trade  than  sales  of  cement  in  bulk. 
CEMEX  asserts  that  there  is  a  consistent 
pattern  of  differences  in  the  price  of 
cement  sold  in  bulk  and  in  bags. 
CEMEX  argues  that  consumers  are 
willing  to  pay  a  premium  for  the 
convenience  of  bu)ring  a  bag  of  cement. 
Additionally,  CEMEX  argues  that  sales 
of  cement  in  bags  involve  far  more 
selling  functions  that  sales  in  bulk. 

Petitioner  maintains  that  CEMEX  has 
failed  to  establish  that  its  home  market 
sales  of  bagged  cement  were  at  a 
different  level  of  trade  than  its  home 
market  sales  of  bulk  cement. 

Petitioner  asserts  that  the  preliminary 
results  correctly  included  both  in  the 
calculation  of  NV  because  the 
merchandise  is  identical,  the  only 
difference  being  packaging.  Petitioner 
argues  that  consistent  with  the  statute 
the  net  prices  for  identical  merchandise 
need  not  be  equivalent  {i.e..  taking  into 
account  an  adjustment  for  packaging)  to 
be  averaged  together  in  the  calculation 
ofNV. 

Department's  Position 

We  agree  with  petitioner.  The 
Department  has  included  the  entire 
universe  of  Type  I  sales  in  its 
calculation  of  NV  because  bulk  and 
bagged  sales  constitute  identical 
merchandise.  The  only  difference 
between  these  products  is  the 
packaging;  therefore,  the  Department 
has  made  an  adjustment  for  packaging 
differences.  In  a^^dition,  as  stated  in  the 
level  of  trade  section  of  this  notice  (see 
Comment  8,  above),  the  Department  has 
determined  that  CEMEX  sold  at  one 
level  of  trade  in  the  home  market; 
therefore,  comparing  by  discreet 
channels  of  distribution  is  not 
warranted  as  there  is  only  one  level  of 
trade.  Therefore,  we  have  not  calculated 
NV  for  each  channel  of  distribution  as 
requested  by  CEMEX  and  have  used  our 
standard  methodology  for  comparing 
NV  to  U.S.  sales  for  purposes  of  these 
final  results  of  review. 

Comment  1 1 

CEMEX  argues  that  Commerce  failed 
to  limit  sales  comparisons  to  the  same 
customer  category.  CEMEX  asserts  that 
although  all  customers  negotiate  sales 
prices  starting  at  the  same  base  price, 


the  discount  offered  in  each  market 
differs  according  to  customer  category 
[i.e.,  distributors,  end-users,  and  ready 
mixers.)  CEMEX  argues  that  it  has 
established  distinct  customer 
classifications  in  both  markets  and  thus 
Commerce  should  compare  prices  by 
customer  category. 

Petitioner  argues  that  all  cases  by 
CEMEX  in  support  of  price  comparisons 
by  customer  category  are  original 
investigations.  In  addition,  petitioner 
asserts  that  there  is  no  basis  in  the 
statute  for  averaging  prices  by  customer 
category  in  administrative  reviews. 
Petitioner  maintains  that  the  statute  says 
nothing  about  averaging  prices  based  on 
customer  category,  only  diat  the 
Department  "shall  Umit  its  averaging  of 
prices  to  a  period  not  exceeding  the 
calendar  month  that  corresponds  most 
closely  to  the  calendar  month  of  the 
individual  export  sale."  19  U.S.C. 
1677f-l(d)(2). 

In  addition,  petitioner  asserts  the 
CEMEX  has  not  demonstrated  that  it  is 
necessary  to  compare  prices  by 
customer  category.  CEMEX  claims  that 
its  prices/discounts  vary  by  customer 
class,  but  provides  no  evidence  to 
support  this  claim.  Petitioner  argues 
that  the  evidence  on  the  record  of  this 
review  does  not  support  the  claim  that 
there  is  a  pattern  of  price  differences 
between  customer  categories. 

Department's  Position 

We  agree  with  petitioner.  Section 
773(a)(1)(B)  of  the  Act  does  not  direct 
the  Department  to  make  comparisons  on 
the  basis  of  customer  categories.  It 
merely  directs  us  to  compare  U.S.  sales 
to  the  price  at  which  the  foreign  like 
product  is  first  sold  for  consumption  in 
the  exporting  country,  in  the  usual 
commercial  quantities,  and  in  the 
ordinary  course  of  trade.  Moreover, 
section  777A(d)(2)  states  a  preference 
for  "average-to-individual"  price 
comparisons  in  administrative  reviews 
under  section  751(a)  of  the  Act.  "With 
the  exception  of  the  contemporaneity 
rule  in  section  777A(d)(2),  neither  the 
statute  nor  the  SAA  provides  any 
guidance  of  what,  if  any,  factors  should 
be  considered  when  averaging  in 
reviews."  Certain  Stainless  Wire  Rods 
From  France,  61  FR  47874,  47879 
(1996). 

As  stated  in  the  level  of  trade  section 
of  this  notice  [see  Comment  8,  above), 
the  Department  has  determined  that 
CEMEX  sold  at  one  level  of  trade  in  the 
home  market.  Therefore,  we  have  not 
calculated  NV  for  each  customer 
category  as  requested  by  CEMEX  and 
have  used  our  standard  methodology  for 
comparing  NV  to  U.S.  sales  for  purposes 
of  these  final  results  of  review. 


Differences  in  Merchandise  (DIFMER) 

Comment  12 

CEMEX  claims  that  the  Department 
improperly  made  a  DIFMER  adjustment 
based  on  facts  available  equal  to  20 
percent  of  total  cost  of  manufacturing. 
CEMEX  claims  that  it  has  established 
that  there  were  physical  differences 
between  Type  I  and  Type  II  by 
providing  all  supporting  documentation 
for  the  reported  weight-averaged  VCOM 
for  Type  I  and  Type  II  for  each  plant, 
which  the  Department  then  verified. 
CEMEX  also  claims  that  the 
Department's  own  reporting 
requirements  for  COP  and  CV  require 
the  weight-averaged  costs  incurred  at  all 
facilities  to  be  reported,  and  that  the 
Department  has  granted  claimed 
DIFMER  adjustments  in  other  cases 
when  such  adjustments  were  based  on 
weighted-average  costs  at  several 
facilities.  Therefore,  CEMEX  should  not 
be  penalized  for  not  being  able  to 
exclude  from  its  DIFMER  data  costs 
associated  with  differences  in 
production  efficiencies  at  the  different 
plants.  CEMEX  cites  Gray  Portland 
Cement  and  Clinker  from  Japan,  60  FR 
43761,  762-763  (1995),  in  which  the 
Dep)artment  granted  the  respondent  a 
DIFMER  adjustment,  as  the  Department 
was  satisfied  that  the  respondent 
reasonably  tied  cost  differences  to 
physical  differences  in  merchandise,  not 
withstanding  reported  differences  in 
plant  efficiencies. 

Furthermore,  CEMEX  claims  that 
government  verifiers  should  have 
knowTi  prior  to  verification  that  all  of 
CEMEX's  cement  produced  at 
Hermosillo  met  the  Type  V 
specifications.  CEMEX  asserts  that 
Commerce  should  have  known  that  it 
could  not  strip  out.  for  DIFMER 
purposes,  the  effects  of  "plant 
efficiencies."  CEMEX  asserts  that  even  if 
the  Department  were  justified  in 
foregoing  the  use  of  CEMEX's  plant  cost 
of  production  data,  it  was  not  legally 
justified  in  immediately  leaping  to 
"facts  available  because  there  is  cost  of 
production  data  on  the  record  of  the 
sixth  review  for  two  plants  of  CEMEX's 
affihated  party  CDC."  CEMEX  argues 
that  if  the  Department  collapses  the  two 
entities,  it  must  do  so  for  all  purposes, 
not  just  for  purposes  which  "artificially 
serve  to  increase  antidumping  duty 
liability." 

CEKffiX  argues  that  the  Department 
does  not  have  carte  blanche  in  arriving 
at  a  "facts  available"  number.  CEMEX 
argues  that  the  20%  adverse  DIFMER 
chosen  by  the  Department  constitutes 
"secondary  information"  within  the 
meaning  of  19  U.S.C.  1677(C)  which  can 
only  be  used  as  facts  available  if  it  can 
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be  corroborated  with  outside 
information  or  can  otherwise  be 
supported  by  substantial  evidence  in  the 
administrative  record.  CEMEX  claims 
that  the  20%  DIFMER  adjustment 
cannot  be  corroborated  because  it  vastly 
overstates  any  possible  DIFMER 
adjustment  needed  to  account  for  actual 
physical  differences  in  the  cost  of 
producing  Type  I  and  Type  II  cement. 
CEMEX  points  to  CDC's  DIFMER 
adjustment  which  is  substantially  less 
than  20%  and  to  an  affidavit  submitted 
by  petitioner  in  its  submission  of  July 
12, 1995  which  concludes  that  the  cost- 
of-production  differential  between  Type 
I  and  Type  II  cement  is  "negligible." 
CEMEX  cites  Rhone  Poulenc,  Inc  v. 
United  States,  in  which  the  Court  of 
Appeals  for  the  Federal  Circuit 
determined  that  it  would  be  improper 
for  the  DOC  to  reject  low  margin 
information  in  favor  of  high  margin 
information  that  was  clearly  less 
probative  of  current  conditions.  CEMEX 
also  cites  Saha  Thai  Steel  Pipe  Co.  Ltd. 
V.  United  States,  in  which  the  CIT 
determined  that  the  Department  must 
"seek  to  avoid  the  use  of 
unrepresentative  or  extraordinary  high 
surrogate  data  as  BIA."  CEMEX  argues 
that  the  application  of  a  20%  DIFMER 
adjustment  would  be  punitive  and  has 
no  basis  in  the  administrative  record  or 
commercial  reality. 

CEMEX  maintains  that  reliance  on  a 
20%  DIFMER  adjustment  simply 
because  it  was  upheld  by  the  CIT  in  the 
second  review  is  unjustified.  CEMEX 
argues  that  each  administrative  review 
is  different  and,  furthermore,  the  20% 
BIA  rate  used  in  the  second  review  was 
based  on  the  fact  that  CEMEX  had 
refused  to  respond  to  specific  requests 
for  information  from  the  Department.  In 
this  case,  CEMEX  argues  that  it  has  fully 
responded  to  the  Department's  requests 
and  the  agency  has  verified  the  accuracy 
of  CEMEX's  reported  cost  information. 
Petitioner  argues  that  the  Department 
correctly  applied  a  20  percent  DIFMER 
adjustment  adverse  to  CEMEX  as  facts 
available.  Petitioner  asserts  that  as  a 
result  of  its  belated  disclosure  regarding 
the  types  of  cement  produced  at  the 
Yaqui  and  Campana  plants,  CEMEX 
impeded  the  review,  failed  verification, 
and  prevented  the  Department  from 
obtaining  and  evaluating  other 
information  that  could  have  been  used 
to  calculate  a  DIFMER  adjustment  for 
CEMEX.  Additionally,  petitioner  claims 
that  CEMEX  failed  to  report  information 
tying  the  differences  in  variable  costs  of 
production  of  Type  I  and  Type  II  cement 
to  the  physical  differences  in  the 
merchandise. 

Petitioner  argues  that  the  Department 
did  not  learn  until  verification  that 


CEMEX's  claimed  DIFMER  adjustment 
was  not  based  on  differences  in  the 
physical  characteristics  between  Type  I 
and  Type  II  cement,  but  rather  on  an 
allocation  of  costs  between  Type  I  and 
Type  n  sales  for  the  same  physical 
product— Type  V  cement.  Furthermore, 
at  verification,  CEMEX  admitted  that  the 
reported  difference  in  variable  cost  for 
Type  I  cement  produced  at  Yaqui  and 
Type  I  produced  at  its  other  plants 
related  to  plant  efficiency.  CEMEX 
should  have  provided  this  information 
earlier.  Tlie  Department  was  similarly 
misled  in  the  fifth  review,  petitioner 
asserts,  but  these  revelations  were  not 
made  in  that  review.  CEMEX  repeatedly 
asserted  In  questionnaire  responses  that 
it  was  entitled  to  a  DIFMER  adjustment 
simply  because  there  were  differences 
in  the  variable  production  costs  for 
Type  I  and  Type  II  cement,  and  argued 
in  its  caae  brief  that  is  variable 
production  costs  were  usable  for 
determining  DIFMER.  At  verification, 
however,  CEMEX  stated  that  it  was  not 
entitled  to  a  DIFMER  adjustment. 
CEMEX's  disclosure  at  verification  that 
there  were  in  fact  no  differences  in 
physical  characteristics  between  the 
cement  types  produced  at  Yaqui 
prevented  the  Department  from 
collecting  and  analyzing  other 
information  that  could  have  been  used 
to  calculate  the  DIFMER  adjustment. 
Petitioner  disagrees  with  CEMEX's 
suggestion  that  the  Department  should 
have  applied  CDC's  DIFMER  rather  than 
using  facts  available  as  this  would  allow 
CEMEX  to  avoid  responsibility  for 
misleading  the  Department  and  would 
reward  CEMEX  for  its  non-compliance 
with  the  Department's  requests  for 
information  and  impending  of  the 
review.  Petitioner  argues  that  CEMEX 
repeatedly  failed  to  provide  requested 
information  tying  the  differences  in 
variable  production  costs  to  differences 
in  physical  characteristics.  In  this 
review,  the  facts  show  that  there  are 
physical  differences  between  Type  I  and 
Type  II  cement,  and  that  these 
differences  result  in  different  variable 
costs  of  production.  CEMEX,  however, 
despite  the  Department's  explicit  and 
repeated  requests,  provided  no 
information  to  isolate  and  quantify  the 
cost  differences  that  are  specifically 
attributable  to  the  physical  differences. 
Petitioner  states  that  this  is  CEMEX's 
burden  under  the  regulations  and  the 
Department's  practice.  Thus,  CEMEX  is 
not  entitled  to  its  claimed  DIFMER 
adjustment. 

Petitioner  also  argues  that  CEMEX's 
own  information  contradicts  its  claim 
for  a  DIFMER  adjustment.  This  data 
shows  that  Type  II  has  tighter 
specifications  than  Type  I  which  result 


in  it  being  more  expensive  to  produce. 
It  requires  additional  raw  materials  and 
additional  grinding  time.  Data 
submitted  by  CDC  corroborates  this 
information. 

Petitioner  rebuts  CEMEX's  assertion 
that  the  Department  should  instead  use 
data  that  is  subject  to  corroboration  for 
facts  available.  Petitioner  argues  that  in 
this  case  the  20  percent  adjustment  is 
appropriate  but  corroboration  of  that 
percentage  is  impracticable.  CEMEX's 
argument  that  the  DIFMER  should  be 
lower  is  based  on  information  that  the 
Department  was  unable  to  verify.  In  this 
review,  facts  available  DIFMER  from  the 
second  review  is  the  appropriate  model 
for  the  Department's  treatment  of 
CEMEX's  claimed  DIFMER  adjustment 
in  this  review. 

Petitioner  argues  that  there  is  no  basis 
in  the  record  or  the  Department's 
practices  for  calculating  CEMEX's 
DIFMER  adjustment  from  costs  incurred 
at  a  single  plant.  In  the  fifth  review,  the 
Department  departed  from  its 
longstanding  practice  and  granted 
CEMEX  a  favorable  DIFMER  adjustment 
based  solely  on  CEMEX's  reported  costs 
of  producing  Type  I  and  Type  II  cement 
at  a  single  facility,  the  Yaqui  plant. 
Petitioner  asserts  that  in  this  review,  the 
Department  shoulfluse  weighted- 
average  costs  for  all  of  CEMEX's  plants. 
However,  this  will  be  impossible 
because  CEMEX  impeded  the  review  by 
not  providing  information  requested  by 
the  Department  and  failed  verification. 
Furthermore,  the  adjustment  will 
necessarily  be  distorted  if  the 
Department  uses  costs  for  the  identical 
merchandise  sold  as  different  products. 

Department's  Position 

Pursuant  to  section  773(a)(6)(C){ii)  of 
the  Act,  the  Department  will  make 
adjustments  to  NV  for  physical 
differences  in  merchandise  sold  in  the 
foreign  market  as  comp|red  to  sales  in 
the  U.S.  market.  Pursuant  to  Section 
353.57  of  the  Department's  regulations, 
we  will  only  adjust  for  differences  in 
variable  costs  which  correspond  to 
physical  differences  in  producing  the 
merchandise,  not  due  to  differences  in 
plant  efficiencies.  However,  CEMEX  has 
failed  to  report  DIFMER  information 
based  solely  on  physical  differences  in 
merchandise. 

In  the  preliminary  determination,  the 
Department  determined  that  it  was 
appropriate  to  use  adverse  facts 
available.  The  Department  reached  this 
conclusion  because  CEMEX  did  not 
make  clear  until  verification  that  it  only 
produced  Type  V  cement  at  its  Yaqui 
and  Campana  facilities.  Therefore,  the 
DIFMER  reported  for  cement  sold  as 
Types  I  and  II  at  these  facilities  did  not 
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reflect  differences  in  merchandise  and 
was  not  a  proper  basis  for  a  DIFMER 
adjustment.  Given  the  late  stage  of  the 
proceeding  at  which  these  facts  came  to 
light,  the  Department  was  not  able  to 
collect  and  analyze  other  DIFMER  data 
and  made  a  twenty  percent  upward 
adjustment  to  CEMEX's  home  market 
prices. 

The  Department  continues  to  believe 
that  CEMEX  could  and  should  have 
made  clear  the  circumstances 
surrounding  its  reported  DIFMER.  In 
light  of  the  comments  received,  the 
Department  has  evaluated  possible 
alternatives  to  the  twenty  percent 
upward  adjustment  using  the  limited 
information  on  the  record.  Because  of 
different  plant  efficiencies,  the 
Department  could  not  compare  the 
variable  costs  at  the  Yaqui  and  Campana 
facilities  with  the  variable  costs  at 
CEMEX's  numerous  facilities  producing 
Type  I  cement.  Therefore,  as  facts 
available  and  in  order  to  minimize  the 
effect  of  varying  plant  efficiencies,  the 
Department  has  compared  CEMEX's 
variable  costs  to  produce  cement  at  the 
Hermosillo  plants  (sold  as  Types  I,  II, 
and  V)  with  the  lowest  variable  costs 
reported  by  a  CEMEX  Type  I  facility. 
This  calculation  results  in  an  upward 
adjustment  to  home  market  prices  that 
in  this  case  is  sufficiently  adverse,  but 
is  based  on  CEMEX's  actual  cost 
information. 

We  disagree  with  the  assertion  that 
CEMEX's  adjustment  should  be  based 
upon  CDC's  data.  As  stated  in  our 
preliminary  determination,  CDC's 
DIFMER  is  based  on  the  differences  in 
physical  characteristics  between  Type  I 
and  Type  II  cement,  whereas  CEMEX's 
DIFMER  adjustment  would  have  to  be 
based  on  differences  in  physical 
characteristics  between  Type  I  and  Type 
V  cement.  The  record  evidence 
indicates  that  there  are  significant 
differences  between  the  various  types  of 
cement  produced  at  the  various 
facilities.  These  are  primarily  due  to 
different  grinding  and  heating 
treatments  and  other  factors.  Therefore, 
we  have  determined  that  it  would  not  be 
appropriate  to  apply  CDC's  Type  I — 
Type  U  DIFMER  adjustment  to  CEMEX's 
sales  of  Type  I-V  cement.  Consistent 
with  our  findings  in  the  preliminary 
results  of  review,we  have  applied  a 
calculated  DIFMER  to  CDC's  home 
market  sales  based  upon  plant-specific 
reported  data. 

Normal  Value 

Comment  13 

Petitioner  argues  that  the  Department 
should  deny  CEMEX  a  freight  deduction 
for  home  market  sales  of  Type  I  cement 


because,  contrary  to  the  Department's 
practice  and  regulations.  CEMEX  has 
not  demonstrated  that  (i)  it  is  not 
feasible  to  provide  freight  expense  data 
on  home  market  sales  on  a  transaction- 
specific  basis,  and  (ii)  company-specific 
reporting  of  average  freight  expenses 
does  not  create  inaccuracies. 

CEMEX  argues  that  the  Department's 
preliminary  results  correctly  adjusted 
NV  for  CEMEX's  verified  freight 
expenses.  CEMEX  contends  that  it 
reported  pre-sale  and  post-sale  freight 
expenses  broken  down  on  a  monthly 
basis  based  on  (i)  the  selling  company, 
(ii)  the  type  of  cement  shown  on  the 
invoice,  and  (iii)  the  method  of 
presentation  (bulk  or  bagged).  CEMEX 
first  notes  that  the  Department  verified 
the  accuracy  of  these  factors  for  five 
separate  cement  plants  and  found  no 
discrepancies.  CEMEX  also  notes  that 
the  methodology  employed  in  the 
instant  review  is  identical  to  the 
methodology  CEMEX  used  in  the  fifth 
review,  which  was  accepted  by  the 
Department.  CEMEX  states  that  the 
Department's  regulations  authorize  the 
use  of  a  reasonable  allocation 
methodology  when  transaction  specific 
reporting  is  not  feasible,  provided  that 
the  methodology  used  is  not  distortive. 
CEMEX  notes  that  transaction-specific 
reporting  was  not  feasible  due  to  the 
extremely  large  number  of  sales.  CEMEX 
also  notes  that  in  its  ordinary  course  of 
business,  CEMEX  cumulates 
transaction-specific  freight  expenses  on 
a  company  basis;  thus  reallocation  of 
freight  expenses  on  a  point-of  sale, 
plant,  or  customer  basis  would  not  be 
feasible. 

Finally.  CEMEX  rejects  petitioner's 
argument  that  CEMEX's  allocation  is 
distortive.  First,  CEMEX  states  that  it 
used  a  weight-based  allocation 
methodology,  matching  the  manner  in 
which  CEMEX's  freight  expenses  were 
incurred.  Second,  CEMEX  calculated  its 
freight  expenses  on  a  cement-type  and 
presentation-specific  basis,  without 
reference  to  out-of-scope  merchandise, 
further  reducing  the  possibiUty  for 
distortion.  Third,  CEMEX  calculated 
monthly,  rather  than  annual  (or  period- 
wide)  factors.  Fourth,  CEMEX's 
allocation  used  the  most  specific 
methodology  permitted  by  company 
records.  Finally,  CEMEX  rejects 
petitioner's  argument  that  freight 
expenses  were  distortive  because 
C^ilEX  did  not  take  into  account 
differing  delivery  distances  between  the 
point  of  sale  and  the  customer.  CEMEX 
counters  that  in  cases  where  the 
company  records  cumulate  freight 
charges  and  it  is  not  possible  to  tie  the 
destination  of  each  shipment  to 
cunmlated  expenses,  the  use  of  an 


overall,  weight-based  factor  has  been 
found  by  the  Department  to  be 
reasonable  [Certain  Circular  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand,  61  FR  1328, 1333  (1996)). 

Department's  Position 

We  agree  with  CEMEX.  The 
Department  has  allowed  a  deduction  for 
freight  expenses  for  Type  I  sales  because 
the  reported  expenses  provided  are  in 
accordance  with  Departmental 
methodology,  consistent  with  the 
company's  accounting  practices,  and 
were  substantiated  at  verification,  [see 
July  21,  1997  Verification  Report  at  9.) 
CEMEX  has  reported  home  market  Type 
I  freight  in  accordance  with  its 
accounting  system  and  provided  the 
data  on  a  company,  cement-type,  and 
presentation-specific,  basis.  Based  on 
our  findings  at  verification,  the 
Department  determined  that 
respondent's  reported  freight  costs  for 
sales  of  Type  I  cement  are  not  distortive 
and  provide  a  reasonable  estimate  of 
actual  transaction-specific  freight 
expenses.  Therefore,  we  are  granting 
CEMEX  a  home  market  freight 
adjustment  for  sales  of  Type  I  cement. 

Commment  14 

Petitioner  argues  that  CDC's  reported 
freight  expenses  between  two  of  its 
plants.  Samalayuca  and  Chihuahua,  are 
distortive  because:  (1)  the  expenses  are 
not  calculated  on  a  transaction-specific 
basis,  (2)  the  reported  freight  expenses 
for  Type  I  cement  may  include  freight 
expenses  for  clinker,  and  (3)  freight 
expenses  charged  to  CDC  by  affiliated 
parties  may  not  be  at  arm's  length. 
Petitioner  argues,  therefore,  that  these 
expenses  should  not  be  allowed. 

CDC  asserts  that  the  Department 
properly  deducted  from  NV  its  home 
market  inland  freight  expenses  from 
plant  to  distribution  warehouse.  CDC 
asserts  that  although  the  Department 
prefers  transaction-specific  reporting,  it 
does  permit  the  use  of  allocations  where 
transaction-specific  reporting  is 
impossible.  In  this  case.  CDC  argues  that 
transaction-specific  reporting  is 
impossible  because  bagged  cement 
produced  at  the  Samalayuca  plant  was 
shipped  to  the  Chihuahua  plant 
warehouse  where  it  was  commingled 
with  cement  produced  at  Chihuahua. 
CDC  asserts  that  it  provided  two 
allocation  methodologies  to  the 
Department,  and  the  Department  did  not 
request  further  information  on  this 
issue.  CDC  further  argues  that  it 
provided  evidence  on  the  record  that 
the  reported  fi^ight  expenses 
(INLFTWH)  include  freight  for  cement 
only  and  that  affifiated  party  freight 
expenses  were  at  arm's  length.  This 
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evidence  included  freight  invoices  from 
affiliated  and  unaffiliated  parties. 

Department 's  Position 

We  agree  with  CDC.  The  Department 
has  allowed  a  deduction  for  home 
market  freight  expenses  due  to  the  fact 
that  CDC  reported  its  freight  expenses  in 
accordance  with  Departmental 
methodology.  CDC  provided  invoices 
from  affiliated  and  unaffiliated 
transportation  companies  demonstrating 
that  the  reported  freight  costs  were  at 
arm's  length.  Based  on  this  information, 
the  Department  determined  that  the 
reported  freight  was  accurate  and  non- 
distortive.  Therefore,  for  the  instant 
review,  we  have  utilized  all  reported 
home  market  freight  expenses  in  our 
final  results  of  review. 

Comment  15 

Petitioner  argues  that  the 
methodology  for  calculating  freight 
expenses  incurred  by  a  CDC  affiliate, 
Construcentro  commingles  costs  related 
to  cement  with  various  other  hardware 
items.  Petitioner  argues  that  this 
commingling  distorts  the  reported 
freight  costs  for  cement  only,  and  that 
the  Department  should  disallow  CDC  a 
freight  adjustment  for  sales  through 
Construcentro. 

CDC  argues  that  because  other  lighter 
products  are  commingled  with  cement, 
it  is  not  possible  to  calculate  a  product- 
specific,  sale-specific,  per-unit  freight 
cost  for  sales  by  Construcentro  to  its 
customers.  CDC  argues  that  is 
methodology  of  calculating  the  total  cost 
of  freight  by  the  total  sales  value  is  non- 
distortive.  and  is  the  identical 
methodology  accepted  by  the 
Department  in  the  fifth  review. 

Department's  Position 

We  agree  with  CDC.  The  Department 
has  allowed  a  deduction  for  home 
market  freight  expenses  incurred  by 
CDC's  downstream  affiliate, 
Construcentro,  due  to  the  fact  that  CDC 
reported  its  freight  expenses  in 
accordance  with  Departmental 
methodology.  After  reviewing  CDC's 
methodology  for  allocating  freight  costs, 
the  Department  has  determined  that  the 
reported  freight  costs  were  accurate  and 
non-distortive.  Although  in  certain 
instances,  non-subject  merchandise 
accompanies  shipments  of  subject 
merchandise,  CEKZ's  allocation 
methodology  is  a  conservative  means  of 
calculating  freight  costs.  Allocating 
based  on  sales  value  results  in  a  total 
freight  deduction  that  is  less  than  if 
freight  costs  were  calculated  based  on 
weight.  In  addition,  record  evidence 
indicates  the  CDC  would  be  unable,  in 
the  normal  course  of  business,  to  isolate 


the  freight  costs  associated  with  subject 
and  non-subject  merchandise  in  these 
particular  cases.  Therefore,  for  the 
instant  review,  we  have  utilized  all 
reported  home  market  freight  expenses 
in  our  final  results  of  review. 

Comment  16 

According  to  petitioner,  CEMEX  is  not 
entitled  to  a  deduction  for  either 
allocated  or  transaction-specific  price 
rebates.  Petitioner  argues  that  the 
allocation  methodology  used  by  CEMEX 
for  reporting  certain  rebates  is 
distortive,  because  the  allocated  rebates 
may  include  rebates  on  sales  of  non- 
subject  merchandise.  For  transaction- 
specific  rebates,  petitioner  argues  that 
CEMEX  foiled  to  establish  that  (1)  its 
customers  were  aware,  prior  to  the  sale, 
of  the  conditions  of  the  rebate  and  the 
amount  of  the  rebate,  and  (2)  the  rebates 
was  granted  pursuant  to  a  standard 
business  practice  or  established 
promm. 

OEMEX  argues  that  the  Department's 
preliminary  results  correctly  adjusted 
NV  for  CEMEX's  verified  rebates. 
CEMEX  notes  that  it  provided  adequate 
sample  documentation  for  its  rebate 
programs,  and  that  the  Department 
verified  this  information.  CEMEX  rejects 
petitioner's  claim  that  CEMEX's 
customers  were  not  aware  of  its  rebate 
poHcies  at  the  time  they  were 
purchasing  cement  from  CEMEX. 
According  to  CEMEX,  as  all  rebates 
were  negotiated  on  a  customer-specific 
basis  and  customers  were  aware  of  the 
discounts  for  which  they  were  eligible. 
CEMEX  tlso  notes  that  petitioner  made 
the  same  argument  in  the  fifth 
administrative  review,  which  the 
Department  rejected. 

Next,  CEMEX  rebuts  petitioner's 
argument  that  it  was  wrong  for  the 
Department  to  adjust  NV  because 
CEMEX  failed  to  establish  that  it  was 
not  feasible  for  CEMEX  to  report  all 
rebates  on  a  transaction  specific  basis. 
Next,  CEMEX  argues  that  in  fact  the 
majority  of  rebates  reported  were 
transaction-specific.  CEMEX  also  netes 
that  the  use  of  an  allocation 
methodology  for  one  specific  rebate 
program  is  required,  as  this  post-sale 
quantity  discount  is  tied  to  total 
customer  purchases  over  a  stated  period 
of  time  and  is  applied  to  the  customer's 
outstanding  accounts  receivable,  not  to 
an  individual  transaction  or  invoice. 
CEMEX  notes  that  the  Department  has 
long  recognized  that  rebates  which  are 
not  granted  on  a  transaction-specific 
basis  cannot  be  reported  on  a 
transaction-specific  basis  [Corrosion 
Resistant  Carbon  Steel  Flat  Products 
from  Canada,  61  FR  13815, 13821 
(1996)). 


Finally,  CEMEX  rejects  petitioner's 
allegation  that  CEMEX's  rebate 
calculations  included  rebates  paid  on 
sales  of  out-of-scope  merchandise. 
CEMEX  contends  that  the  Department 
verified  that  only  rebates  and  sales  of 
the  subject  merchandise  during  the 
appropriate  time  period  were  included 
in  the  rebate  allocations. 

Department's  Position  ' 

We  agree  with  CEMEX.  The 
Department  has  allowed  CEMEX's 
claimed  rebate  adjustments  because  the 
data  was  submitted  in  accordance  with 
the  Department's  methodology  and  was 
substantiated  at  verification.  While  the 
Department  prefers  that  discounts, 
rebates,  and  other  price  adjustments  be 
reported  on  a  transaction-specific  basis, 
the  E>epartment  has  long  recognized  that 
some  price  adjustments  are  not  granted 
to  customers  on  that  basis,  and  thus 
cannot  be  reported  on  that  basis. 
Generally,  "we  have  accepted  claims  for 
discounts,  rebates,  and  other  billing 
adjustments  as  direct  adjustments  to 
price  if  we  determined  that  the 
respondent,  in  reporting  these 
adjustments,  acted  to  the  best  of  its 
ability  and  that  its  reporting 
methodology  was  not  unreasonably 
distortive."  See  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et  al. 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  2081 
(1997). 


Furthermore,  the  Department 
disagrees  with  petitioner's  argument 
that  the  rebates  at  issue  were  not 
granted  on  a  transaction-specific  basis. 
These  rebates  were  reported  on  a 
customer-specific  basis  for  cement  sold 
in  a  specific  form,  bag  or  bulk,  and 
applied  equally  (as  a  fixed  percentage  of 
price)  to  all  invoices  for  a  given  month. 
The  Department  does  not  agree  with 
petitioner  that  respondent's 
methodology  is  sufficient  to  warrant 
treatment  of  the  adjustments  as  indirect 
expenses  in  the  home  market.  In  this 
case,  the  amount  of  the  "allocation"  is 
limited  to  a  few  specific  transactions,  all 
to  the  same  customer,  and  typically 
within  a  very  limited  period  of  time. 
Thus,  the  danger  of  unreasonable 
distortions,  which  is  the  averaging  effect 
on  prices,  is  extremely  limited  in  this 
case.  This  case  is  similar  to  situations, 
permitted  by  the  Department  as  direct 
adjustments,  in  which  a  rebate  is 
granted  on  a  limited  number  of 
purchases  by  a  single  customer.  Because 
CEMEX's  method  of  reporting  its  rebate 
is  reasonable,  the  Department  has 
allowed  it  as  a  direct  adjustment. 
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Comment  17 

Petitioner  argues  that  CDC  is  not 
entitled  to  a  deduction  for  certain  other 
price  adjustments  combined  in  the 
OTHADJH  and  OTHDISH  fields  in  its 
home  market  sales  database.  Petitioner 
argues  that  (1)  the  adjustments  are 
distortive  because  they  result  in  a 
negative  net  price  for  certain  sales,  (2) 
GX  did  not  establish  that  the 
adjustments  were  granted  pursuant  to  a 
standard  business  practice  or  under  a 
pre-established  program,  (3)  CDC  did 
not  establish  that  the  adjustments  were 
made  in  proportionate  amoimts  with 
respect  to  sales  of  out-of-scope 
merchandise,  and  (4)  CDC  has 
commingled  price  adjustments 
benefitting  sales  of  products  other  than 
cement.  For  these  reasons,  the  other 
price  adjustments  should  be  denied. 

CDC  rebuts  petitioner's  argument  that 
the  Department  should  deny  its  other 
adjustments.  CDC  acknowledges  that  for 
a  very  few  sales  this  deduction  results 
in  a  negative  price,  but  CDC  states  that 
it  made  the  Department  aware  of  this  in 
the  first  supplemental  response.  CDC 
provides  language  for  the  computer 
program  to  delete  these  negative  sales. 
CDC  also  argues  that  it  provided 
evidence  to  the  Department  in  its  April 
7, 1997  submission  demonstrating  that 
customers  are  aware  of  the  terms  of  the 
other  adjustments  and  that  CDC 
maintains  records  of  these  terms.  CDC 
also  argues  that  these  discounts  are 
restricted  to  the  subject  merchandise 
because  they  are  recorded  on  a  product- 
specific  basis,  by  product  code,  and  by 
presentation  (bag  or  bulk).  Finally,  CDC 
argues  that  the  petitioner  misinterpreted 
the  "concrete  pavement  discount."  CDC 
asserts  that  this  is  a  discount  on  the 
cement  used  for  concrete  paving 
projects,  not  for  sales  of  concrete.  CDC 
states  that  the  methodology  used  in  the 
sixth  review  for  this  discoimt  is 
identical  to  the  methodology  accepted 
by  the  Department  in  the  fifth  review. 

Department's  Position 

We  agree  with  CDC.  The  Department 
has  allowed  CDC's  claimed  adjustments 
because  these  adjustments  were 
reported  in  accordance  with 
Departmental  methodology.  Based  on 
the  information  placed  on  the  record  of 
this  review,  the  Department  has 
determined  that  CDC  was  able  to 
allocate  these  adjustments  on  a  product- 
specific,  customer-specific  basis  for  the- 
month  in  which  the  sale  occurred, 
thereby  not  creating  a  distortive  effect 
on  NV.  Therefore,  we  are  granting  CDC 
these  adjustments.  However,  we  have 
disregarded  those  sales  which  result  in 
negative  prices  due  to  these  adjustments 


and  have  not  included  these  in  the 
calculation  of  NV. 

Comment  18 

Petitioner  argues  in  its  case  brief  that 
the  Department  erred  in  basing 
CEMEX's  short-term  interest  rate  on 
CDC's  short-term  interest  rate.  In  the 
preliminary  results,  the  Department 
found  that  CEMEX  improperly  used  its 
interest  rate  for  long-term  loans  in 
calculating  imputed  expenses,  and 
substituted  CDC's  short-term  interest 
rate.  Petitioner  argues  that  because 
CEMEX  affirmatively  misrepresented 
the  fact  that  it  had  short-term,  peso- 
denominated  debt  during  the  sixth 
review  period,  the  Department  should 
apply  adverse  facts  available.  The  effect 
of  the  adverse  facts  available,  according 
to  petitioner,  should  be  to  (1) 
completely  deny  CEMEX's  claimed 
imputed  credit  expenses  and  inventory 
carrying  costs,  (2)  revise  the  calculation 
of  these  expenses  using  IMF  rates 
instead  of  CDC's  rates,  or  (3)  substitute 
an  interest  rate  for  borrowing  by  CEMEX 
based  on  the  shortest  period  available. 

CEMEX  argues  that  it  accurately 
reported  its  interest  rate  experience. 
CEMEX  claims  that  the  factual  record 
shows  that  it  fully  and  accurately 
described  its  debt  position,  providing 
the  interest  rates  applicable  to  the 
current  portion  of  its  long-term  loans  as 
a  benchmark  for  short-term,  peso-loan 
interest  rates,  and  that  this  description 
was  verified  and  accepted  by  the 
Department.  CEMEX  also  rejects 
petitioner's  argument  that  the 
Department  should  not  have  used  the 
verified  short-term  interest  rate  from 
CDC.  CEMEX  argues  that  the 
Department  was  correct  to  use  this  data 
since  it  has  determined  that  CDC  and 
CEMEX  constitute  a  "single  entity." 

Department's  Position 

We  agree  with  CEMEX.  CEMEX 
incorrectly  included  the  long-term 
interest  rate  in  its  reported  calculation. 
However,  consistent  with  our  decision 
in  the  final  results  of  review  in  the  fifth 
administrative  review  and  in  the 
preliminary  results  of  the  instant 
review,  the  Department  has  continued 
to  use  the  interest  rate  reported  by  CDC 
as  a  surrogate  value  for  CEMEX's 
interest  rate  as  facts  available  because  it 
is  the  short-term  market  interest  rate  of 
CEMEX's  collapsed  affiliate. 

Comment  1 9 

CDC  argues  that  the  expenses  reported 
in  the  field  ADVERTH  should  be 
considered  direct  expenses  because  they 
reflect  advertising  directed  at  the 
customer's  customer.  Furthermore,  CDC 
cites  the  verification  report  which  notes 


that  "Company  officials  indicated  that 
in  Mexico,  CDC  performs  significant 
direct  advertising." 

Department's  Position 

We  disagree  with  CDC.  The 
Department  normally  considers  direct 
expenses  as  expenses  that  result  from, 
and  bear  a  direct  relationship  to,  the 
particular  sale  in  question.  In  the  instant 
review,  the  advertising  at  issue  is 
associated  with  sales  of  subject  and  non- 
subject  cement  and  promotes  the  overall 
corporate  image  of  CDC.  Therefore, 
consistent  witL  prior  Departmental 
practice,  we  have  treated  these  expenses 
as  indirect  selling  expenses  in  the  home 
market  and  have  not  adjusted  NV  for 
these  expenses  except  to  the  extent  that 
these  expenses  are  included  in  the  CEP 
offset. 

Calculation  of  Export  Price  and 
Constructed  Export  Price 

CEP  Profit  Calculation 

Comment  20 

Petitioner  argues  that  the  Department 
failed  to  include  home  market  indirect 
selling  expenses  and  inventory  carrying 
costs  that  were  incurred  on  sales  to  the 
United  States  in  "total  United  States 
expenses"  for  purposes  of  calculating 
CEP  profit.  Petitioner  argues  that  these 
expenses  (DINDIRSU  and  DINVCARU) 
should  be  deducted  from  the  CEP.  (See 
Comment  8).  Therefore,  any  expense 
properly  deducted  from  CEP  should  also 
be  included  in  "total  United  States 
expenses"  for  the  calculation  of  CEP 
profit. 

CEMEX  and  CDC  rebut  petitioner's 
argument  that  DINDIRSU  and 
DINVCARU  should  be  included  in  total 
U.S.  expenses  to  calculate  CEP  profit. 
They  argue  that  because  these  expenses 
are  not  deducted  from  CEP,  they  should 
not  be  included  in  the  total  U.S. 
expenses  when  calculating  CEP  profit. 
Furthermore,  CDC  and  CEMEX  argue 
that  the  Department  made  an  error  in 
creating  a  formula  for  calculating  the 
CEP  ratio.  Specifically,  they  argue  that 
the  Department  should  not  have 
subtracted  Foreign  Inventory  Carrying 
Costs  (DINVCARU)  from  U.S.  direct 
selling  expenses  (DIREXPU)  for  the  CEP 
ratio  calculation  because  the  direct 
selling  expenses  did  not  originally 
include  these  expenses. 

Department's  Position 

The  Department  agrees  in  part  with 
petitioner.  As  these  expenses  are  not 
associated  with  economic  activities  in 
the  United  States,  they  have  not  been 
deducted  from  CEP  and  they  should  not 
be  included  in  "total  United  States 
expenses"  for  purposes  of  calculating 
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CEP  profit.  CEP  profit  is  calculated 
based  on  the  total  revenue  and  total 
actual  expenses  incurred  in  making  the 
sale  to  the  unaffiliated  purchaser  in  the 
U.S.  market.  Therefore,  consistent  with 
recent  developments  in  the 
Department's  methodology,  we  have 
included  the  variable  DINDIRSU  in  the 
calculation  of  CEP  profit.  However, 
neither  inventory  carrying  costs 
(DINVCARU),  nor  U.S.  imputed  credit 
(CREDITU)  are  included  in  the 
calculation,  as  these  are  imputed 
expenses  and  by  definition  not  actual 
expense.  We  additionally  agree  that 
DINVCARU  should  not  be  subtracted 
from  DIREXPU  in  the  CEP  ratio 
calculation  and  have  corrected  this  in 
the  final  results. 

Comment  21 

CEMEX  and  CDC  further  argue  that 
the  Department  should  include  the  costs 
associated  with  further  manufactured 
sales  in  the  CEP  ratio  calculation.  They 
argue  that  the  [Department  calculated 
total  U.S.  revenue  using  all  U.S.  sales, 
including  further  manufactured  sales. 
However,  in  calculating  total  U.S. 
expenses,  the  Department  did  not 
include  the  costs  associated  with  further 
manufacturing  (FURMANU,  INDIRS2U 
and  USOTREU).  CEMEX  addiUonally 
argues  that  the  Department  should  have 
included  sales  to  affiliated  parties  that 
failed  the  arm's  length  test  in  the 
calculation  of  CEP  profit.  CEMEX  argues 
that  the  SAA  directs  the  Department  to 
include  all  production  and  selling 
expenses  incurred  for  sales  of  subject 
merchandise  in  the  U.S.  and  sales  of  the 
foreign  like  product  in  the  exporting 
country. 

Petitioner  counters  that  the 
Diepartment's  treatment  of  further 
manufacturing  expenses  for  purposes  of 
calculating  CEP  profit  was  correct. 
Despite  CEMEX's  and  CDC's  argument 
that  the  Department  should  have 
included  transportation  expenses  and 
indirect  selling  expenses  related  to 
further  manufactured  sales  in 
calculating  CEP  profit,  petitioner  argues 
that  the  Department  made  a  reasonable 
choice  in  this  matter.  Petitioner  also 
argues  that  the  Department  need  not 
consider  respondent's  argument  that  the 
Department  should  have  included 
further  manufacturing  costs  in  the  CEP 
ratio  calculation.  In  response  to 
CEMEX's  argument  that  sales  failing  the 
arm's  length  test  should  be  included  in 
the  calculation  of  CEP  profit,  petitioner 
notes  that  the  Department  rejected 
CEMEX's  argument  in  the  final  results 
of  the  prior  administrative  review.  Gray 
Portland  Cement  and  Clinker  From 
Mexico.  62  FR  24414,  24414-15  (1997). 


Department's  Position 

We  agree  with  CEMEX  and  CDC. 
Consistent  wath  the  Department's 
discussion  of  CEP  profit  above,  we  have 
included  those  CEP  expenses  associated 
with  further  manufactured  sales  in  our 
calculation  of  CEP  profit.  The  variable 
FURMANU  has  been  included  in  the 
calculation  of  CEP  profit  in  the  variable 
SELLEXPU.  However,  we  disagree  that 
sales  failing  the  arm's  length  test  should 
be  included  in  the  calculation  of  CEP 
profit.  See  Gray  Portland  Cement  and 
Clinker  from  Mexico,  62  FR  244414, 
244415  (1997). 

Financing  Cash  Deposits 

Comment  22 

Petitioner  argues  that  the  Department 
erroneously  allowed  CDC  an  offset  to 
U.S.  indirect  selling  expenses  for  the 
cost  of  financing  antidumping  cash 
deposits.  CDC's  claimed  offset  should  be 
denied  because  (1)  while  the 
Department  has  allowed  limited 
exemptions  for  cash  deposits 
themselves,  "(flinancing  expenses 
allegedly  associated  wiUi  cash  deposits 
are  not  a  direct,  inevitable  consequence 
of  an  antidumping  order,"  and  (2)  CDC's 
claim  is  based  on  imputed,  not  actual, 
financing  expenses. 

CDC  counters  that  the  Department's 
allowance  of  an  offset  for  the  cost  of 
financing  antidumping  cash  deposits  is 
in  accordance  with  past  practice  and 
judicial  precedence.  CDC  cites  AFBs 
from  Japan,  and  the  December  3, 1997 
err  decision  in  which  the  court 
remanded  to  the  Department  a  decision 
to  deny  the  offset  (Timken  Co.  v.  United 
States).  CDC  further  argues  that  the 
Department  has  in  the  past  allowed  the 
adjustment  regardless  of  how  it  is 
financed. 

Department's  Position 

We  agree  with  petitioner  that  we 
should  deny  an  adjustment  to  CDC's 
U.S.  indirect  selling  expenses  for 
imputed  expenses  which  CDC  claims 
are  related  to  financing  of  cash  deposits. 
The  statute  does  not  contain  a  precise 
definition  of  what  constitutes  a  selling 
expense.  Instead,  Congress  has  given  the 
Department  discretion  in  this  area.  It  is 
a  matter  of  policy  whether  we  consider 
there  to  be  any  financing  expenses 
associated  with  cash  deposits. 

The  Department  has  long  maintained, 
and  continues  to  maintain,  that 
antidumping  duties,  and  cash  deposits 
of  antidumping  duties,  are  not  expenses 
that  should  be  deducted  from  U.S.  price. 
To  do  so  would  involve  a  circular  logic 
that  could  result  in  an  unending  spiral 
of  deductions  for  an  amount  that  is 
intended  to  represent  the  actual  offset 


for  the  dumping.  See,  e.g..  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  6-  Parts  from  France,  et  al.,  62 
FR  54043  (1997).  We  have  also  declined 
to  deduct  legal  fees  associated  with 
participation  in  an  antidumping  case, 
reasoning  that  such  expenses  are 
incurred  solely  as  a  result  of  the 
existence  of  the  antidumping  duty 
order.  Id.  Underlying  the  logic  in  both 
these  instances  is  an  attempt  to 
distinguish  between  business  expenses 
that  arise  from  economic  activities  in 
the  United  States  and  business  expenses 
that  are  direct,  inevitable  consequences 
of  the  dumping  order.  Financial 
expenses  allegedly  associated  with  cash 
deposits  are  not  a  direct,  inevitable 
consequence  of  an  antidumping  order. 

Money  is  fungible.  If  an  importer 
acquires  a  loan  to  cover  one  operating 
cost,  that  may  simply  mean  that  it  will 
not  be  necessary  to  borrow  money  to 
cover  a  diflerent  operating  cost. 
Companies  may  choose  to  meet 
obligations  for  cash  deposits  in  a  variety 
of  ways  that  rely  on  existing  capital 
resources  or  that  require  raising  new 
resources  through  debt  or  equity.  For 
example,  companies  may  choose  to  pay 
deposits  by  using  cash  on  hand, 
obtaining  loans,  increasing  sales 
revenues,  or  raising  capital  through  the 
sale  of  equity  shares.  In  fact,  companies 
face  these  choices  every  day  regarding 
all  their  expenses  and  financial 
obligations.  There  is  nothing  inevitable 
about  a  company  having  to  finance  cash 
deposits  and  there  is  no  way  for  the 
Department  to  trace  the  motivation  or 
use  of  such  funds,  even  if  it  were. 

In  a  di  Cerent  context,  we  have  made 
similar  observations.  For  example,  we 
stated  that  "debt  is  fungible  and 
corporations  can  shift  debt  and  its 
related  expenses  toward  or  away  from 
subsidiaries  in  order  to  manage  profit" 
[seeFerrosilicon  from  Brazil,  61  FR 
59407,  59412  (1996)  (regarding  whether 
the  Etepartment  should  allocate  debt  to 
specific  divisions  of  a  corporation)). 

So,  while  under  the  statute  we  may 
allow  a  limited  exemption  from 
deductions  from  U.S.  price  for  cash 
deposits  themselves  and  legal  fees 
associated  with  participation  in 
dumping  cases,  we  do  not  see  a  sound 
basis  for  extending  this  exemption  to 
financing  expenses  allegedly  associated 
with  financing  cash  deposits.  By  the 
same  token,  for  the  reasons  stated  above, 
we  would  not  allow  an  offset  for 
financing  the  payment  of  legal  fees 
associated  with  participation  in  a 
dumping  case. 

We  see  no  merit  to  the  argument  that, 
since  we  do  not  deduct  cash  deposits 
from  U.S.  price,  we  should  also  not 
deduct  financing  expenses  that  are 
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arbitrarily  associated  with  cash 
deposits.  To  draw  an  analogy  as  to  why 
this  logic  is  flawed,  we  also  do  not 
deduct  corporate  taxes  from  U.S.  price; 
however,  we  would  not  consider  a 
reduction  in  selling  expenses  to  reflect 
financing  alleged  to  be  associated  with 
payment  of  such  taxes. 

Finally,  we  also  determine  that  we 
should  not  use  an  imputed  amount  that 
would  theoretically  be  associated  with 
financing  of  cash  deposits.  There  is  no 
real  opportunity  cost  associated  with 
cash  deposits  when  the  paying  of  such 
deposits  is  a  precondition  for  doing 
business  in  the  United  States.  Like 
taxes,  rent,  and  salaries,  cash  deposits 
are  simply  a  financial  obligation  of 
doing  business.  Companies  cannot 
choose  not  to  pay  cash  deposits  if  they 
want  to  import  nor  can  they  dictate  the 
terms,  conditions,  or  timing  of  such 
payments.  By  contrast,  we  impute  credit 
and  inventory  carrying  costs  when 
companies  do  not  show  an  actual 
expense  in  their  records  because 
companies  have  it  within  their 
discretion  to  provide  different  payment 
terms  to  different  customers  and  to  hold 
different  inventory  balances  for  different 
markets.  We  impute  costs  in  these 
circumstances  as  a  means  of  comparing 
different  conditions  of  sale  in  different 
markets.  Thus,  our  policy  on  imputed 
expenses  is  consistent;  under  this 
poUcy,  the  imputation  of  financing  costs 
to  actual  expenses  is  inappropriate. 

Other  Issues 

Comment  23 

CEMEX  argues  that  the  Department 
failed  to  use  the  actual  daily  exchange 
rates  as  published  by  the  Federal 
Reserve  Board  in  New  York,  but  rather 
used  the  rates  from  the  Department's 
exchange  rate  model.  CEMEX  argues 
that  this  is  inconsistent  with  the 
determination  in  the  final  results  of  the 
fifth  review  which  stated  that  the 
exchange  rate  model  is  not  suitable  for 
use  with  hyper  inflationary  economies, 
and  the  daily  rate  should  be  used  unless 
there  is  compelling  evidence  that  a 
fluctuation  or  sustained  movement  in 
the  currencies  value  has  occurred. 

Petitioner  maintains  that  the 
Department  did  not  err  in  its  choice  of 
exchange  rates.  Use  of  the  exchange  rate 
model  was  correct  since  the  Mexican 
economy  was  not  hyper-inflationary 
during  the  sixth  review  FOR. 

Department's  Position 

We  agree  with  CEMEX  that  the 
Department  should  use  actual  daily 
exchange  rates.  For  the  final  results  of 
review,  we  have  used  the  daily 
exchange  rates  as  provided  by  Dow 


Jones  Business  Information  Services. 
The  Department's  new  regulations  at 
section  351.415  state:  "this  exchange 
rate  model  is  not  suitable  for  use  with 
hyper-inflationary  currencies.  In  these 
cases,  we  intend  to  use  the  daily  rate 
absent  compelling  evidence  that  a 
fluctuation  or  sustained  movement  in 
the  currency's  value  has  occurred."  As 
stated  in  our  preliminary  results  of 
review,  the  Department  found  that 
based  on  the  information  on  the  record 
of  this  review,  the  annual  inflation  rate 
in  Mexico  during  the  FOR  exceeded  40 
percent.  Therefore,  consistent  with  our 
prior  practice,  we  limited  our 
comparisons  to  sales  in  the  same  month, 
to  avoid  any  distortions  caused  by  the 
effects  of  inflation  in  the  reported 
prices.  However,  in  our  preliminary 
results  of  review,  the  Department 
inadvertently  failed  to  use  the  actual 
daily  exchange  rates  as  directed  by  the 
Department's  exchange  rate 
methodology  [see  Change  in  Policy 
Regarding  Currency  Conversions  (61  FR 
9434,  March  8, 1996)).  Thus,  the  actual 
daily  exchange  rate  has  been  used  in  the 
final  results  for  all  currency  conversion 
during  the  FOR. 

Comment  24 

Petitioner  claims  that  the  Department 
made  a  programming  error  which 
granted  a  CEP  offset  to  NV  on  HP  sales. 

CDC  rebuts  this  argument  by  pointing 
out  that  although  the  margin  calculation 
program  appears  to  deduct  OFFSETH 
ft'om  EP  sale,  the  program  has  defined 
this  value  as  zero  for  EP  sales. 

Department's  Position 

We  agree  with  CDC  that  the  variable 
OFFSETH  was  set  to  zero  for  EP  sales 
in  the  preliminary  results.  Therefore,  no 
CEP  offset  was  granted  on  EP  sales. 
However,  in  order  to  ensure  that  the 
final  programming  is  more  transparent, 
the  Department  has  removed  this 
language  from  the  final  results  of 
review. 

Comment  25 

Petitioner  claims  that  the  Department 
made  the  following  errors  in  the 
computer  program:  (1)  the  Department 
failed  to  exclude  sales  of  Type  I  cement 
produced  by  the  CEMEX  plant  at 
Campana  from  the  calculation  of  NV  by 
referencing  an  incorrect  plant  code  in 
the  arm's  length  test  and  the  margin 
calculation  program;  (2)  the  Department 
failed  to  exclude  non-arm's  length  sales 
to  affiliated  parties  in  the  margin 
calculation  program  due  to  a 
programming  error;  and  (3)  the 
Department  incorrectly  calculated 
CEMEX  "s  U.S.  credit  expense  by 


misplacing  a  decimal  point  in  the 
calculation. 

Department's  Position 

The  Department  agrees  with  these 
contentions  and  has  included  the 
appropriate  corrections  in  the  final 
results.  See  Final  Analysis 
Memorandum  dated  March  9,  1998 
located  in  room  B099  of  the 
Department's  main  building.  In 
addition,  the  Federal  Register  notice  for 
the  preliminary  results  of  this  review 
(62  FR  47626)  stated  that  indirect  selling 
expenses  incurred  in  the  home  market 
were  deducted  from  gross  unit  price  to 
determine  net  prices  in  the  arm's  length 
test.  In  fact,  these  were  not  deducted 
from  the  calculation. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  August  1, 1995, 
through  July  31, 1996: 


Company 

Margin  per- 
centage 

CEMEX.  S.A.  _ 

36  30 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  For  assessment 
purposes,  we  have  calculated  importer- 
specific  duty  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  during 
the  FOR  to  the  total  entered  value  of 
sales  examined  during  the  FOR. 
Individual  differences  between  U.S. 
price  and  normal  value  may  vary  from 
the  percentages  stated  above.  As  a  result 
of  this  review,  we  have  determined  that 
the  importer-specific  duty  assessments 
rates  are  necessary. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  gray 
Portland  cement  and  clinker  from 
Mexico,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
the  cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  stated  above; 
(2)  for  previously  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  these  reviews,  or 
the  original  LTFV  investigations,  but  the 
manufacturer  is,  the  cash  deposit  rate 


12784 


Federal  Register /Vol.  63,  No.  50 /Monday,  March  16,  1998 /Notices 


will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  reviews,  the  cash 
deposit  rate  for  this  case  will  continue 
to  be  61.85  percent,  which  was  the  "all 
others"  rates  in  the  LTFV  investigations. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Gray  Portland  Cement 
and  Clinker  from  Mexico.  55  FR  29244, 
(1990). 

The  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations. 

E)ated:  March  9. 1998. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-6714  Filed  3-13-98;  8:45  am] 

BILUNO  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

action:  Notice  of  application  to  amend 
certificate. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 


Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  Certificate. 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  88- 
8A016." 

Wood  Machinery  Manufacturers  of 
America's  ("WMMA")  original 
Certificate  was  issued  on  February  3, 
1989  (54  FR  6312,  February  9,  1989)  and 
previously  amended  on  June  22,  1990 


(55  FR  27292,  July  2, 1990);  August  20, 
1991  (56  FR  42596,  August  28, 1991); 
and  December  13,  1993  (58  FR  66344, 
December  20,  1993):  August  23, 1994 
(59  FR  44408,  August  29, 1994); 
September  20. 1996  (61  FR  50471);  and 
June  20, 1997  (62  FR  34440,  June  26, 
1997).  A  summary  of  the  application  for 
an  amendment  follows. 

Summary  of  the  Application: 

Applicant:  Wood  Machinery 
Manufacturers  of  America,  1900  Arch 
Street,  Philadelphia,  Peimsylvania 
19103-1498. 

Contact:  Harold  R.  Zassenhaus, 
Export  Director,  Telephone;  (301)  652- 
0693. 

Application  No.:  88-8A016. 

Date  Deemed  Submitted:  March  10, 
1998. 

Proposed  Amendment:  WMMA  seeks 
to  amend  its  Certificate  to: 

1.  Add  the  following  company  as  a 
new  "Member"  of  the  Certificate  within 
the  meaning  of  section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)):  Terrco 
Inc.,  Waterloo,  South  Dakota;  and 

2.  Delete  L.R.H.  Enterprises,  Inc.,  Van 
Nuys,  California;  and  Wood-Mizer 
Products,  Indianapolis,  Indiana  as 
"Members"  of  the  Certificate. 

Dated:  March  11, 1998. 
Morton  Schnabel, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

(FR  Doc.  98-6657  Filed  3-13-98;  8:45  am] 
ULUNG  CODE  SSIO-DR-P 


UMI 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.031098B] 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  meetings  of  its  Special 
Crustacean  and  Finfish  Stock 
Assessment  Panels  (SAP). 
DATES:  A  meeting  of  the  Crustacean  SAP 
will  be  held  beginning  at  8:00  a.m.  on 
Monday,  March  30,  and  will  conclude 
by  11:00  a. m.  on  Wednesday,  April  1, 
1998.  A  meeting  of  the  Finfish  SAP  will 
be  held  beginning  at  1:00  p.m.  on 
Monday,  April  6, 1998,  and  will 
conclude  by  5:00  p.m.  on  Thursday, 
April  9, 1998. 
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ADDRESSES:  The  Crustacean  SAP 
meeting  will  be  held  at  the  Wyndham  • 
Riverfront  Hotel,  701  Convention  Center 
Boulevard,  New  Orleans.  LA.  The 
Finfish  SAP  meeting  will  be  held  at 
NMFS  Southeast  Fisheries  Science 
Center,  75  Virginia  Beach  Drive,  Miami, 
FL. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Leard,  Senior  Fishery  Biologist; 
telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The  SAPs 
will  be  convened  to  develop  alternatives 
for  the  overfishing  criteria  as  required 
by  the  Sustainable  Fisheries  Act. 
Separate  criteria  will  be  considered  for 
each  of  the  stocks  or  stock-complexes 
managed  under  the  Coimcil's  existing 
Fishery  Management  Plans  for  shrimp, 
stone  crab,  and  spiny  lobster 
(Crustacean  SAP),  and  for  migratory 
coastal  pelagics,  reef  fish,  and  red  drum 
(Finfish  SAP). 

The  SAPs  will  develop  proxies  for 
expressing  maximum  sustainable  yield 
and  optimum  yield  in  terms  of 
spawning  potential  ratio,  spawning 
stock  biomass  per  recruit,  or  other 
credible  analyses  as  appropriate  for  the 
stocks  or  stock  complexes  of  each  FMP. 
The  SAPs  wrill  also  develop  alternatives 
for  rebuilding  periods  for  stocks  that 
have  been  classifled  as  overfished  by 
NMFS.  The  SAPs  may  suggest 
modifications  to  the  framework 
procedures  for  specifying  acceptable 
biological  catch  (ABC)  and  total 
allowable  catch  (TAC)  where 
appropriate.  Each  SAP  will  develop  a 
report  to  the  Council  setting  forth  their 
recommendations. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  these 
SAPs  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  Act,  those  issues  may  not 
be  the  subject  of  formal  action  during 
these  meetings.  Action  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agenda  listed  in  this  notice. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Council  (see 
ADDRESSES). 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  March  23, 
1998. 


Dated:  March  10, 1998. 
Bruce  C.  Mordiead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  98-6600  Filed  3-13-98:  8:45  am] 


BILUNQ  CODE  3S10-22-F 

DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Science  Board  Tasic  Force  on 
Control  of  Military  Excess/Surplus 
Materiel 

ACTION:  Notice  of  Advisory  Committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Control  of  Military 
Excess/Surplus  will  meet  in  closed 
session  on  April  7, 1998  at  Science 
Applications  International  Corporation, 
4001  N.  Fairfax  Drive,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examine  existing 
regulatory  and  statutory  guidance  in 
support  of  controls,  DoD 
Demihtarization  policy,  and  private 
sector  possession  of  DoD  surplus 
materiel,  hivestigate  the  framework 
which  defines  MLI/SLI  and  SME  and 
evaluate  the  capabilities  and  shortfalls 
for  identifying  and  controlling  them. 
Investigate  concepts  for  analysis  and 
execution  of  the  control  of  DoD  surplus 
materiel  in  a  post  cold-war  environment 
focusing  on  trade-off  analysis  of 
different  levels  of  control. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(l)  (1994),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  March  11, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  98-6747  Filed  3-13-98;  8:45  am) 

BILUNQ  CODE  5000  <M  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  TasIc  Force  on 
Coalition  Warfare 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Coalition  Warfare  will 
meet  in  closed  session  on  April  22-23, 
1988  at  Strategic  Analysis,  Inc.,  4001  N. 
Fairfax  Drive,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  address 
how  best  to  make  future  U.S.  military 
capabilities,  embodied  by  JV2010, 
coalition  compatible. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n  (1994)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  listed  in  5  U.S.C. 
552b(c)  (1)  (1994),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Dated:  March  11, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  98-6748  Filed  3-13-98;  8:45  am) 
BILUNQ  CODE  5000  0*  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasit  Force  on 
Satellite  Reconnaissance 

ACTION:  Notice  of  Advisory  Committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Open  Systems  will  meet 
in  closed  session  on  March  17-18, 1998 
at  Strategic  Analysis,  Inc.,  4001  N. 
Fairfax  Drive,  Arlington,  Virginia.  In 
order  for  the  Task  Force  to  obtain  time 
sensitive  classified  briefings,  critical  to 
the  understanding  of  the  issues,  this 
meeting  is  scheduled  on  short  notice. 
The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examine  the  benefits 
of,  criteria  for,  and  obstacles  to  the 


UMI 
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application  of  an  open  systems 
approach  to  weapon  systems,  and  make 
recommendations  on  revisions  to  DoD 
policy,  practice,  or  investment  strategies 
that  are  required  to  obtain  maximum 
benefit  from  adopting  open  systems. 
The  Task  Force  will  examine 
application  to  new  defense  programs,  to 
those  that  have  already  made  substantial 
investments  in  a  design,  and  to  those 
that  are  already  fielded,  across  the 
spectrum  of  weapon  systems,  not  just 
those  heavily  dependent  on  advanced 
computers  and  electronics.  In 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C.  552b 
(1)  (1994),  and  that  accordingly  this 
meeting  will  be  closed  to  the  pubUc. 

Dated:  March  11, 1998. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  9&-«749  Filed  3-13-98;  8:45  am] 

BILUNQ  CODE  8M0  0*  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

AQENCY:  Office  of  the  Secretary,  DoD. 
action:  Notice  to  alter  a  system  of 
records. 

summary:  The  Office  of  the  Secretary 
proposes  to  alter  a  system  of  records 
notice  in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended.  A 
routine  use  is  being  added  to  an  existing 
system  of  records  identified  as  DHA  05, 
entitled  Persian  Gulf  Veterans  Illnesses 
Files. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  April 
27, 1998,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

addresses:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Records 
Section,  Directives  and  Records 
Division.  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  1155  Defense  Pentagon, 
Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  695-0970  or 
DSN  225-0970. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a).  as  amended,  have 


been  published  in  the  Federal  Register 

and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  March  5, 1998,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (0MB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,*  dated  February  8, 1996 
(February  20,  1996,  61  FR  6427). 

Dated:  March  11, 1998. 

L.M.  Byaum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DHA  05 

SYSTEM  name: 

Persian  Gulf  Veterans  Illnesses  Files 
(May  1.  1997,  62  FR  23768). 

CHANGES: 


ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDINQ  CATEOORIES  OF  USERS  AND 
PURPOSSS  OF  SUCH  USES: 

Delete  the  fourth  paragraph  and 
replace  with  'To  the  Special  Oversight 
Board  for  Department  of  Defense 
Investigations  of  Gulf  War  Chemical  and 
Biological  Incidents  for  purposes  of 
carrying  out  those  functions  as  set  forth 
in  Executive  Order  13075,  or  such 
further  Order  as  directed  by  the 
President.' 


DHA  05 
SYSTEM  name: 

Persian  Gulf  Veterans  Illnesses  Files. 

SYSTEM  LOCATION: 

IDepartment  of  Defense  Persian  Gulf 
Veterans  Illnesses  Investigative  Team, 
5205  Leesburg  Pike,  Falls  Church,  VA 
22041-3881;  and  Assistant  Secretary  of 
Defense  (Health  Affairs),  1200  Defense 
Pentagon,  Washington,  DC  20301-1200. 

Comprehensive  Clinical  Evaluation 
Program,  5205  Leesburg  Pike,  Skyhne  1, 
Suite  1135,  Falls  Church,  VA  22041- 
3802. 

Commander,  U.S.  Army  Center  for 
Health  Promotion  and  Preventive 
Medicine,  ATTN:  MCHB-DE-HR, 
Aberdeen  Proving  Ground,  MD  21010- 
5422. 

U.S.  Army  Joint  Services  Support 
Group,  7798  Cissna  Road,  Suite  101, 
Springfield.  VA  22150-3197. 


Naval  Health  Research  Center, 
Division  of  Clinical  Epidemiology,  271 
Catalina  Boulevard,  Barracks  Building 
322,  San  Diego,  CA  92152-5302. 


CATEGORIES  OF  MOiVSUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  served  in  Operation 
Desert  Stonn  and/or  Operation  Desert 
Shield  who  feel  they  may  have  been 
exposed  to  biological,  chemical,  disease, 
or  environmental  agents.  Those 
individuals  may  contact  the  Persian 
Gulf  Veterans  Illnesses  Investigative 
Team  by  dialing  1-800-472-6719  to 
report  experiences  of  unusual  illness  or 
health  conditions  following  service 
during  the  Persian  Gulf  conflict. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  consist  of  individual's  name, 
Social  Security  Number  or  service 
number,  last  known  or  current  address, 
occupational  information,  date  and 
extent  of  involvement  in  Persian  Gulf 
military  operations,  perceived  exposure 
information,  medical  treatment 
information,  medical  history  of  subject, 
and  other  documentation  of  reports  of 
possible  exposure  to  biological, 
chemical,  disease,  or  environmental 
agents. 

The  system  contains  information  from 
unit  and  historical  records  and 
information  provided  to  the  Department 
of  Defense  by  individuals  with  first- 
hand knowledge  of  reports  of  possible 
biological,  chemical,  disease,  or 
environmental  incidents. 

Information  ftt)m  health  care 
providers  who  have  evaluated  patients 
with  illnesses  possibly  related  to  service 
in  the  Persian  Gulf  is  also  included. 
Records  include  those  documents,  files, 
and  other  matter  in  the  medical, 
operational,  and  intelligence 
communities  that  could  relate  to 
possible  causes  of  Persian  Gulf  War 
Veterans  illnesses. 

Records  of  diagnostic  and  treatment 
methods  pursued  on  subjects  following 
reports  of  possible  incidental  exposure 
are  also  included  in  this  system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  131;  10  U.S.C.  136;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

Records  are  collected  and  assembled 
to  permit  investigative  examination  and 
analysis  of  reports  of  possible  exposure 
to  biological,  chemical,  disease,  or 
environmental  agents  incident  to  service 
in  the  Persian  Gulf  War  and  to  conduct 
scientific  or  related  studies  or  medical 
follow-up  programs. 


ROUTME  USES  OF  RECORDS  MMNTAMED  M  THE 
SYSTEM,  (NCLUOMQ  CATEQORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

In  addition  to  those  clisclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  552a(b)(3)  as  follows: 

To  the  Department  of  Veterans  Affairs 
and  the  Social  Security  Administration 
for  appropriate  consideration  of 
individual  claims  for  benefits  for  which 
that  agency  is  responsible. 

To  the  Department  of  Veterans  Affairs 
for  use,  in  conjunction  with  the  Persian 
Gulf  Health  Registry,  to  permit 
investigative,  scientific,  medical  and 
other  analysis  regarding  possible  causes, 
symptoms,  diagnoses,  treatment,  and 
other  characteristics  pertinent  to  Gulf 
War  Illnesses. 

To  the  Special  Oversight  Board  for 
Department  of  Defense  Investigations  of 
Gulf  War  Chemical  and  Biological 
Incidents  for  purposes  of  carrying  out 
those  functions  as  set  forth  in  Executive 
Order  13075,  or  such  further  Order  as 
directed  by  the  President. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRIEV1NQ,  ACCESSINQ,  RET  ANNO,  AND 
DBPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders;  electronic  records  are  stored  on 
magnetic  media;  microfilm/microfiche 
are  maintained  in  appropriate  storage 
containers. 

RETRtEVABtUTY: 

Records  are  retrieved  by  case  number, 
name.  Social  Security  Number  or 
service  number. 

SAFEGUARDS: 

Access  to  areas  where  records 
maintained  is  limited  to  authorized 
personnel.  Areas  are  protected  by  access 
control  devices  during  working  hours 
and  intrusion  alarm  devices  during  non- 
duty  hours. 

RETBITION  AND  DBPOSAL: 

Disposition  pending  {until  NARA 
disposition  is  approved,  treat  as 
permanent).  The  files  will  be 
maintained  in  the  Office  of  the  Special 
Assistant  for  Gulf  War  Illnesses.  Upon 
the  disestablishment  of  the  Office  of  the 
Special  Assistant  for  Gulf  War  Illnesses, 
custody  of  the  records  will  be 
transferred  to  the  Office  of  the  Under 
Secretary  of  Defense  (Personnel  and 
Readiness). 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Special  Assistant  to  the  Deputy 
Secretary  of  Defense  for  Gulf  War 
Illnesses,  5113  Leesburg  Pike,  Falls 
Church,  VA  22041-3881. 

NOTIFICATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Office  of 
the  Special  Assistant  to  the  Deputy 
Secretary  of  Defense  for  Gulf  War 
Illnesses,  5113  Leesburg  Pike,  Falls 
Church,  VA  22041-3881. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Office  of  the 
Special  Assistant  to  the  Deputy 
Secretary  of  Defense  for  Gulf  War 
Illnesses,  5113  Leesburg  Pike,  Falls 
Church,  VA  22041-3881. 

CONTESTINQ  RECORDS  PROCEDURES: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  fi"om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  from  the  individuals 
themselves,  witnesses  to  a  possible 
agent  event,  health  care  providers  who 
have  evaluated  patients  with  illnesses 
possibly  related  to  service  in  the  Persian 
Gulf,  as  well  as  extracts  from  historical 
records  to  include:  personnel  files  and 
lists,  unit  histories,  medical  records, 
and  related  sources. 

EXEMPTKMIS  CLAIMED  FOR  THE  SYSTBI: 

None. 
[FR  Doc.  98-6745  Filed  3-13-98;  8:45  am) 

BtLUNG  CODE  SOW  04  F 


DEPARTMEffT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  To  Grant  an  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Pub.  L.  96-517,  the 
Department  of  the  Air  Force  announces 
its  intention  to  grant  Air  Fletcher, 
corporation  application  pending  in 
Cahfomia,  an  exclusive  license  under: 
United  States  Provisional  Application 
Serial  No.  TBD  filed  in  the  name  of 
Fletcher  A  Bums  for  a  "Structural 
Mount  For  Head  Up  Display." 

The  hcense  described  above  will  be 
granted  unless  an  objection  thereto. 


together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days  from 
the  date  of  publication  of  this  Notice. 
Information  concerning  the  application 
may  be  obtained,  on  request,  from  the 
same  addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to:  Mr.  Randy 
Heald,  Patent  Attorney,  Secretary  of  the 
Air  Force,  Office  of  the  General  Counsel. 
SAF/GCQ.  1501  Wilson  Blvd.,  Suite 
805,  Ariington.  VA  22209-2403,  (703) 
696-9037. 
Barbara  Carmicfaaei, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

[FR  Doc.  98-6597  Filed  3-13-98:  8:45  am] 

BIUJNQ  CODE  »10-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  2  and  3  April  1998  (800  am  to 
1600pm). 

ADDRESSES:  The  E)efense  Intelligence 
Agency,  Boiling  AFB,  Washington,  D.C. 
20340-5100. 

FOR  FURTHER  INFORMATKM  CONTACT:  Maj 
Michael  W.  Lamb.  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  D.C. 
20340-1328  (202) 231-4930. 

SUPPLEMENTARY  INFORMATKM:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advised  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  March  13, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  98-6581  Filed  3-13-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  15, 
1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick.  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPt.EME»fTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  Match  11.  1998. 

Gloria  Parker, 

Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Federal  Register  Notice  Inviting 
Applications  for  the  Participation  in  the 
Quality  Assurance  (QA)  Program. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions;  Federal  Government. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  125. 

Burden  Hours:  400. 

Abstract:  Financial  Aid 
Administrators  in  a  letter  of  application 
to  the  Department  of  Education  will 
describe  their  institutions  commitment 
to  quality  assurance  and  to  the 
reduction  of  error  in  the  processing  and 
awarding  of  student  aid  dollars. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Application  for  Ability  to 
Benefit  Testing  Approval. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  150,090. 
Burden  Hours:  77,040. 

Abstract:  The  Secretary  will  publish  a 
list  of  approved  tests  which  can  be  used 
by  postsecondary  educational 
institutions  to  establish  the  ability  to 
benefit  for  a  student  who  does  not  have 
a  high  school  diploma  or  its  equivalent. 

(FR  Doc.  98-6695  Filed  3-13-98:  8:45  am] 
BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 


ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  15, 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington,  ' 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3; 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Offi^r,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
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the  requests  are  available  from  Patrick  J. 
Sherhll  at  the  address  specified  above. 

Dated:  March  11. 1998. 
Gloria  Parker, 

Deputy  Chief  Infopaation  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Postsecondaiy  Education 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Grants  Under 
the  Ronald  E.  McNair  Postbaccalaureate 
Achievement  Program. 

Frequency:  Competitive  year. 

Affected  Public:  Not-for-profit 
institutions. 

Annua]  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  300. 
Burden  Hours:  6,000. 

Abstract:  Institutions  of  Higher 
Education  are  eligible  applicants  undn 
the  McNair  Program.  Data  collected  in 
the  application  provides  program  and 
budget  informaticm  needed  to  evaluate 
the  quality  of  the  projects  proposed  for 
funcUng  consideration. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (OMB 
Control  No.  1890-0001).  Therefore,  this 
30-day  public  comment  period  notice 
will  bie  the  only  public  comment  notice 
published  for  this  information 
collection. 

[FR  Doc.  98-6696  Filed  3-13-98;  8:45  am] 

BRIMO  CODE  400e-01-P 


DEPARTMENT  OF  EDUCATION 

National  Assassment  Governing 
Board;  Meating 

AGB4CY:  National  Assessment 
Governing  Board,  Education. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the 
Achievement  Levels  Committee  of  the 
National  Assessment  Governing  Board. 
This  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
date:  April  29, 1998. 
TIME:  9:00  a.m.-5:00  p.m. 
location:  Doubletree  Hotel,  Denver 
Southeast,  13696  East  Iliff  Place  at  1-22, 
Aurora,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street, 
Nrw.,  Washington,  D.C.,  20002-4233, 
Telephone:  (202)  357-6938. 


SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  imder  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  rV  of  the  Improving 
America's  Schools  Act  of  1994),  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  adiievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
Under  P.L.  105-78,  the  National 
Assessment  Governing  Board  is  also 
granted  exclusive  authority  over 
developing  Voltmtary  National  Tests 
pursuant  to  contract  nimxber 
RI97153001. 

On  April  29,  in  open  session,  9:00 
a.m.  to  5:00  p.m.,  the  Achievement 
Levels  Committee  will  meet  to  consider 
the  achievement  levels  descriptions  for 
the  purpose  of  formulating  a 
recommendation  for  Board  action  at  the 
meeting  scheduled  for  May.  The 
Committee  will  also  discuss  the 
achievement  level  issues  associated 
with  the  implementation  of  the 
Volimtary  National  Tests. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Ass^sment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  N.W.,  Washington,  D.C., 
from  8:30  A.M.  to  5:00  P.M. 
RoyTndbjp, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  98-6601  Filed  3-13-98;  8:45  am] 

BILUNQ  CODE  40e»41-M 


DEPARTMENT  OF  ENERGY 

[DocfcM  Nos.  EA-100-B  and  EA-106-A-MX] 

Applicationa  to  Export  Electric  Energy; 
San  Diego  Gas  A  Eiaotric  Company 
and  NorAm  Energy  Sarvicaa,  Inc. 

agency:  OfBce  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  applications. 

SUMMARY:  San  Diego  Gas  &  Electric 
Company  (SDG&E),  an  investor  owned 
utility,  has  submitted  an  application  to 
renew  its  authority  to  export  electric 
energy  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act.  NorAm 
Energy  Services,  Inc.  (NorAm),  a  power 
marketer,  has  submitted  an  application 


to  renew  its  authority  to  export  electric 
energy  to  Mexico. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  15, 1998. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPLByBTTARY  MFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coimtry  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.$824a(e)). 

On  February  9, 1996,  in  Order  EA- 
100-A,  the  Office  of  Fossil  Energy  (FE) 
of  the  Department  of  Energy  (DOE) 
authorized  San  Diego  Gas  &  Electric 
Company  (SDGftE)  to  transmit  electric 
energy  from  the  United  States  to  British 
Columbia  Hydro  and  Power  Authority 
(BC  Hydro)  on  a  non-firm  basis  at  a 
maximum  rate  of  transmission  of  400 
megawatts  (MW).  That  order  expires  on 
April  19,  1998.  On  March  3, 1998, 
SDG&E  filed  an  application  for  renewal 
of  this  export  authority.  The  electric 
energy  SDG&E  proposes  to  export  would 
be  delivered  to  Canada  over  the 
international  transmission  facilities 
owned  by  the  Bonneville  Power 
Administration. 

On  May  30, 1996,  in  FE  Order  No. 
EA-105-MX,  FE  authorized  NorAm  to 
export  electric  energy  to  Mexico,  as  a 
power  marketer,  using  the  facilities  of 
SDG&E,  El  Paso  Electric  Company, 
Central  Power  and  Light  Company,  and 
Comission  Federal  de  Electridad,  the 
national  electric  utility  of  Mexico.  On 
March  6, 1998,  NorAm  submitted  an 
application  to  FE  to  renew  that 
authorization  which  will  expire  on  May 
30, 1998.  In  seeking  renewal  of  its 
export  authority,  NorAm  requested  that 
the  list  of  authorized  border  crossings  be 
amended  to  include  the  following 
international  transmission  facilities 
owned  by  Arizona  Public  Service 
Company: 


Location 

Voltage 

m 

Presidential 
puiiiit  No. 

San  Luis,  AZ 
(San  Luis- 
Canal  Line). 

34.5 

pp-ioe 
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Location 

Voltage 
(kV) 

Presidential 
pemit  No. 

San  Luis.  AZ 
(San  Luis-In- 
dustrial Park 
Una). 

34.5 

PP-106 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  these  proceedings  or  to  be  heard 
by  filing  comments  or  protests  to  these 
applications  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions,  comments  and 
protests  should  be  filed  with  the  DOE 
on  or  before  the  date  listed  above. 

Comments  on  SDG&E's  request  to 
export  to  Canada  should  be  clearly 
marited  with  Docket  EA-100-4. 
Additional  copies  are  to  be  filed  directly 
with  Betty  Cash  Himter,  Power 
Contracts  Administration,  San  Diego 
Gas  &  Electric  Company,  P.O.  Box  1831, 
San  Diego.  CA  92112  AND  James  F. 
Walsh,  San  Diego  Gas  &  Electric 
Company,  P.O.  Box  1831,  San  Diego,  CA 
92112. 

Comments  on  Nor  Am 's  request  to 
export  to  Mexico  should  be  clearly 
marked  with  Docket  EA-105-A^fX. 
Additional  copies  are  to  be  filed  directly 
with  Kevin  P.  Erwin.  General  Attorney, 
Nor  Am  Energy  Services,  inc.,  P.O.  Box 
4455, 1111  Louisiana,  7th  Floor, 
Houston,  TX  77210-4455, 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  actions  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power-supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  March  10, 
1998. 

Anthony  J.  G>mo, 

Manager,  Electric  Poyver  Regulation,  Office 
of  Coal  and  Power  bn/Ex,  C^ice  of  Coal  and 
Power  Systems,  Office  of  Fossil  Energy. 
(FR  Doc.  98-6676  Filed  3-13-98;  8:45  am] 
BIUJNQ  OOOE  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Fedeial  Energy  Regulatory 
Commission 

[OoclMt  No.  EC9»-29-000] 

Florida  Power  Corporation;  Notice  of 
Filing 

March  4, 1996. 

Take  notice  that  on  February  23, 1998, 
Florida  Power  Corporation  (Florida 
Power),  filed  an  Application  under 
Section  203  of  the  jurisdictional 
transmission  facilities  from  the  City  of 
Ocala,  through  the  Ocala  Electric  Utility 
(Ocala). 

Florida  Power  explains  that  it  has 
agreed  to  purchase  from  Ocala  portions 
of  the  Deainnin  Substation  together  with 
associated  transmission  facilities  and 
that  the  acquisition  will  result  in 
savings  to  customers.  Florida  Power 
seeks  authorization  to  acquire  the 
transmission  facilities  by  April  1, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  FR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
March  25, 1998.  Protests  Mrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boorgen, 
Acting  Secretary. 
(FR  Doc.  98-*716  Filed  3-13-98;  8:45  am] 

BILUNQ  COOE  VT^T-0^-tt 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-147-001] 

NorAm  Gas  Transmission  Company; 
Notice  of  noposed  Changes  in  FERC 
Gas  Tariff 

March  10, 1998. 

Take  notice  that  on  March  5, 1998, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  Na  1,  the  following  revised 
tariff  sheets  to  become  effective  April  1, 
1998: 


Eleventh  Revised  Sheet  Nos.  5  and  6 

NGT  states  that  the  revised  tariff 
sheets  are  filed  in  compliance  with  the 
Stipulation  and  Agreement  (Settlement) 
approved  by  Conmiission  order  in 
Docket  No.  RP91-149  on  March  31, 
1992.  Arkla  Energy  Resources,  a 
division  of  Arkla,  Inc.  58  FERC  161,359 
(1991).  NGT  states  that  its  February  27, 
1998  filing  is  its  sixth  annual  filing 
pursuant  to  the  Settlement,  and  it 
proposes  to  continue  the  ciurently 
effective  rate  for  the  CSC  Charge  as 
provided  in  the  settlement,  at  $0.03  per 
MMBtu. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulation.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergets, 
Acting  Secretary. 

[FR  Doc.  98-6607  Filed  3-13-98;  8:45  am] 
BIUMQ  OOOE  CnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPM-85-001] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  10, 1998. 

Take  notice  that  on  March  5, 1998, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1.  the  following  revised 
tari^  sheet  to  be  efiective  April  1, 1998: 

Substitute  First  Revised  Sheet  No.  307A 

NGT  states  that  the  purpose  of  this 
fiUng  is  to  comply  with  the 
Commission's  order  in  this  docket 
issued  Febniarv  27. 1998. 

Any  person  aesiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Conmiission's  Rules  and 
Regulations.  All  such  protests  must  be  « 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
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will  be  considered  by  the  Commission 

in  detennining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  on  are  Ble  with  the 

Commission  and  are  available  for  public 

inspection. 

Darid  P.  Boergo^, 

Acting  Secretary. 

[FR  Doc.  98-6608  Filed  3-13-98;  8:45  am] 

MLUNQ  CODE  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  TM9a-2-28-002] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

March  10, 1998. 

Take  notice  that  on  March  4, 1998, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing 
additional  workpapers  to  support  its 
Fuel  Reimbursement  Filing.  Panhandle 
asserts  that  the  purpose  of  this  filing  is 
to  comply  with  the  Commission's  order 
issued  February  17. 1998  in  Docket  No. 
TM98-2-28-001,  82  FERC  1 61.164 
(1998). 

Panhandle  further  states  that  copies  of 
this  filing  are  being  served  on  all  parties 
to  this  proceeding  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  ^is 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulation.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
David  P.  Boergns, 
Acting  Secretary. 

(PR  Doc.  98-6609  Filed  3-13-98;  8:45  am) 
BUUNQ  CODE  tri7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP96-348-007] 

Panliandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Filirtg 

March  10, 1998. 

Take  notice  that  on  March  5, 1998, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle]  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  Pro  Forma  tariff 
sheets  listed  on  Appendix  A  attached  to 
the  filing. 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  February  18, 
1998  in  Docket  Nos.  RP96-348-004  and 
RP96-348-005,  82  FERC  1  61,163 
(1998). 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Pubhc  Reference  Room. 
David  R.  Bfiergen, 
Acting  Secretary. 
IFR  Doc.  98-6610  Filed  3-13-98;  8:45  am] 

BtUMQ  COOC  (717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP9B-2S0-000] 

Puget  Sound  Energy,  inc.;  Notice  of 
Application 

March  5, 1998. 

Take  notice  that  on  February  25, 1998, 
Puget  Sound  Energy,  Inc.  (Puget  Sound), 
411— 108th  Avenue,  NE.,  Bellevue,  WA 
98004-5515,  as  Project  Operator  of  the 
Jackson  Prairie  Storage  Project,  filed  an 
application  pursuant  to  Sections  7  (b) 
and  (c)  of  the  Natural  Gas  Act  and  Part 
157  of  the  Commission's  Regulations 


requesting  authorizaticui  for  operational 
changes  and  construction  of  new 
facilities  necessary  to  increase  the 
maximum  working  gas  capacity  of  the 
Jackson  Prairie  Storage  Project  in  Lewis 
Coimty,  Washington,  from  15.1  to  18.3 
Bcf,  to  increase  the  maximiun  firm 
withdrawal  deliverabihty  from  550  to 
850  MMcf  per  day  and  to  increase  the 
best-efforts  deliverability  from  71.8  to 
150  MMcf  per  day  in  time  for  the  1999/ 
2000  heating  season.  Puget  Soimd  also 
requests  any  amended  certificate 
authorization  and  new  blanket 
certificate  authorization  necessary  to 
implement  various  operational  and 
administrative  changes  in  conformance 
with  an  updated  and  amended  Gas 
Storage  Project  Agreement,  as  well  as 
permission  and  approval  to  abandon 
certain  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

To  increase  the  capacity  and 
dehverability  of  the  Stfltage  Project, 
Puget  Soimd  proposes  to: 

•  operate  the  Zone  9  Reservoir, 
including  all  existing  wells  and 
apptutenant  faciUties  previously 
installed  for  testing  of  that  reservoir,  to 
provide  up  to  5.0  Bcf  of  storage  gas 
cap>acity  for  cushion  and  woiking  gas; 

•  decrease  the  overall  cushion  gas  of 
the  Storage  Project  from  19.2  to  19.0  Bcf, 
by  increasing  the  certificated  Zone  9 
Rieservoir  cushion  gas  capacity  from  2.0 
to  4.0  Bcf  and  converting  2.2  Bcf  of  the 
existing  17.2  Bcf  of  Zone  2  Reservoir 
cushion  gas  capacity  to  woridng  gas 
capacity; 

•  transfer  up  to  1 .0  Bcf  of  woiking  gas 
(instead  of  the  currently  authorized 
transfer  of  up  to  0.5  Bcf  of  cushion  gas) 
between  the  Zone  9  and  Zone  2 
Reservoirs  as  necessary  to  maximize 
withdrawal  deliverability  from  the 
Storage  Project; 

•  modify  the  current  firm  withdrawal 
deliverabihty  formula  to  reflect  that  the 
maximum  deliverability  of  the  Storage 
Project  will  decline  by  two  percent 
(instead  of  the  current  1.3  percent)  for 
each  one  percent  that  the  woridng  gas 
inventory  fells  below  60  percent  of  the 
maximum  woridng  gas  capacity  of  the 
Storage  Project,  imtil  readiing  a 
minimiun  firm  withdrawal  rate  of  85 
MMcf  per  day; 

•  construct  up  to  eight  additional 
withdrawal  wells  with  appurtenant 
pipeline  facilities  in  the  TLone  2 
Reservoir; 

•  install  a  new  Solar  Taurus 
compressor  with  6,960  horsepower  (hp) 
adjacent  to  existing  Storage  Inject 
facihties; 

•  construct  1.8  miles  of  24-inch 
pipeline  to  loop  the  existing 
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transmission  lines  between  the  Storage 
Project  compression  facilities  and  the 
meter  station  at  the  Storage  Project 
delivery  point  to  Northwest  PipeUne 
Corporation's  (Northwest)  transmission 
system; 

•  upgrade  the  existing  meter  station 
at  the  Storage  Project  delivery  point  by 
replacing  four  turbine  meter  modules 
with  high-capacity  meter  modules  and 
replacing  the  existing  filter  separator 
with  new  filter-separation  equipment 
and  replacing  the  existing  12-inch  tap 
valve  on  Noithwest's  26-inch  mainline 
with  a  24-inch  tap  valve;  and 

•  replace  and  upgrade  the  existing 
dehydration  units  and  make 
miscellaneous  station  piping 
modifications  to  integrate  existing  and 
proposed  compression  and  dehydration 
facilities. 

Puget  Sound  also  requests 
abandonment  authorization  for  the 
fecilities  being  replaced  by  upgraded 
fecilities.  These  facilities  are:  the  meter 
modules,  filter-s*parator  and  tap  valve 
at  the  Jackson  Prairie  Meter  Station  and 
the  dehydration  contactors,  regeneration 
skids  and  appurtenances  at  the  Jackson 
Prairie  compressor/dehydrator  complex. 

Puget  Sound  states  that  the  estimated 
total  cost  for  the  proposed  expansion  of 
the  Storage  Project  is  approximately 
$30.2  million,  including  the  cost  of 
existing  facilities  and  cushion  gas 
previously  authorized  and  utilized  for 
testing  of  the  Zone  9  Reservoir.  It  is 
stated  that  the  costs  will  be  shared 
equally  among  the  three  owners  in  the 
Storage  Project — Puget  Sound, 
Northwest,  and  the  Washington  Water 
Power  Company  (Water  Power). 

Puget  Sound  states  that  each  of  the 
three  owners  is  entitled  to  one-third  of 
the  proposed  expanded  capabilities  of 
the  Storage  Project.  It  is  stated  that  the 
rights  of  each  owner  to  utilize  the 
Storage  Project  are  specified  in  an 
updated  Gas  Storage  Project  Agreement, 
as  amended.  Further,  it  is  proposed  that 
Puget  Sound  and  Water  Power  have  the 
right  to  utilize  their  respective  shares  of 
the  Storage  Project  directly,  instead  of 
indirectly  via  storage  service  agreements 
with  Northwest  as  is  now  the  case. 
Accordingly,  in  a  companion 
application,  Northwest  will  seek 
approval  to  abandon  certain  existing 
storage  services  it  provides  for  Puget 
Sound  and  Water  Power. 

It  is  stated  that  Puget  Sound  and 
Water  Power  each  intend  to  utilize  its 
share  of  the  increased  Storage  Project 
capacity  and  deliverability  in  its  local 
distribution  operations  to  help  satisfy 
growing  service  requirements  in  its 
market  area.  Puget  Sound  states  that 
Northwest,  in  its  companion 
application,  intends  to  utilize  its  share 


of  the  increased  storage  capacity  and 
deliverability  for  its  system  balancing 
requirements  and  will  commensurately 
reduce  its  existing  contract  storage  from 
Questar  Pipieline  Corporation's  Basin 
Storage  Project. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  March 
26, 1998,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  certificate 
and  abandonment  are  required  by  the 
pubUc  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Puget  Sound  to  appear 
or  be  represented  at  the  hearing. 
David  P.  Botrgers, 
Acting  Secretary. 
(FR  Doc.  98-6717  Filed  3-13-98;  8:45  am) 

BILUNG  CODE  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  . 

[Docket  No.  CPM-153-004] 

Southern  Natural  Gas  Company; 
Notice  of  CiarMcation 

March  6, 1998. 

On  March  2, 19998,  the  Commission 
issued  a  notice  denying  motions  by 
GASP/Citizena  Opposing  North 
Alabama  Pipeline  Project  (GAS/ 
CONAPP),  Midcoast  Interstate 
Transmission,  Inc.,  and  Cullman- 
Jefferson  Counties  Gas  District  for  an 
extension  of  time  for  filing  protests  and 
interventions  in  the  above-docketed 
proceeding. 

The  March  2  notice  stated  that  an 
extension  was  imnecessary  in  this 
proceeding  because  all  interveners  in 
the  original  proceeding  (Docket  No. 
CP96-153-000,  et  al.)  were  considered 
to  be  interveners  in  the  present 
proceeding  without  further  action  on 
their  part  and  that  persons  who 
subsequently  determined  they  had  an 
interest  in  this  proceeding  could  file 
motions  to  intervene  out-of-time. 

The  notice  further  stated  that  anyone 
wishing  to  file  comments  or  protests  on 
supplemental  filings  to  be  made  by 
Southern  Natural  Gas  Company 
(Southern)  could  do  so  in  a  timely 
manner.  On  February  27, 1998  and 
March  5, 1998,  Southern  supplemented 
its  application  with  additional 
environmental  information.  The 
Commission  herein  clarifies  the  March 
2, 1998  notice  that  anyone  who  wishes 
to  file  comments  or  protests  based  on 
these  supplemental  filings  by  Southern 
should  do  so  on  or  before  March  20, 
1998.  As  indicated  in  the  notice  of 
March  2, 1998,  comments  may  also  be 
filed  during  the  comment  period  after 
the  issuance  the  Notice  of  Intent  to 
Prepare  an  Environmental  IDocument. 
David  P.  BoergflTS, 
Acting  Secretary. 
[FR  Doc.  98-6718  Filed  3-13-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  CP88-391-021  and  RP93-162- 
OOC] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Technical 
Conference 

March  10, 1998. 

The  nhng  in  the  above  captioned 
proceeding  raises  issues  that  should  be 
addressed  in  a  technical  conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Thursday, 
March  19, 1998,  at  10:00  a.m.,  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426. 

^1  interested  parties  and  Staff  are 
permitted  to  attend. 
David  P.  Boergm, 
Acting  Secretary. 
|FR  Doc.  98-6611  Filed  3-13-98;  8:45  am] 

BILUNa  CODE  •717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  EC9e-17-000,  et  al.] 

J.  Maliowski  Company,  Inc., 
TransCanada  OSP  Holdings  Ltd.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  6. 1998. 

Take  notice  that  the  following  fiUngs 
have  been  made  with  the  Commission: 

1. ).  Makowsid  Cnnpany,  Inc. 
TransCanada  OSP  Holdings  Ltd. 

(Docket  No.  EC98-1 7-000] 

Take  notice  that  on  March  3, 1998,  J. 
Makowski  Company,  Inc.  and 
TransCanada  OSP  Holdings  Ltd, 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  March  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  USGen  New  England,  Inc., 
TransCanada  OSP  Holdings  Ltd., 
TransCanada  Power  Marketing  Ltd. 

(Docket  No.  EC98-1 8-000) 

Take  notice  that  on  March  3, 1998, 
USGen  New  England,  Inc.,  TransCanada 
OSP  Holdings  Ltd.  and  TransCanada 
Power  Marketing  Ltd.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 


Comment  date:  March  18, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ogden  Enei^  China  (Beta)  Ltd. 

(Docket  No.  EG98-1 3-000] 

Take  notice  that,  on  March  3, 1998, 
Ogden  Energy  China  (Beta)  Ltd.  (OECA) 
filed  with  the  Federal  Energy  Regulatory 
Commission  ("Commission")  an 
amendment  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Comment  date:  March  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Ogden  Energy  China  (Alpha)  Ltd. 

(Docket  No.  EG98-16-000] 

Take  notice  that,  on  March  3, 1998, 
Ogden  Energy  China  (Alpha)  Ltd. 
(OECA)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  amendment 
to  its  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Comment  date:  March  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Ogden  Energy  China  (Gamma)  Ltd. 

(Docket  No.  EG98-1 8-000] 

Take  notice  that,  on  March  3, 1998, 
Ogden  Energy  China  (Gamma)  Ltd. 
(OECG)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  amendment 
to  its  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Comment  date:  March  27, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Citizens  Power  LLC 

[Docket  No.  ER94-1685-018I 

Take  notice  that  on  February  24. 1998, 
Citizens  Power  LLC  (Citizens),  filed  a 
Notice  of  Change  in  Status  notifying  the 
Federal  Energy  Regulatory  Commission 
that  it  had  complied  with  the 
requirement  that  it  provide  a  notice  of 
change  in  status  in  accordance  with  the 
Commission's  Feb.  2, 1995  order  in 
Docket  No.  ER94-1685.  Pursuant  to  that 
order.  Citizens  elected  to  file  a  revised 
market  analysis  every  three  years  in  lieu 


of  reporting  changes  in  status  on  an 
ongoing  basis. 

Because  of  significant  intervening 
changes  in  status  requiring 
authorization  pursuant  to  Section  203  of 
the  Federal  Power  Act  (FPA),  Citizens 
provided  the  requested  notice  as  part  of 
the  Section  203  application.  See 
Citizens  Lehman  Power  L.L.C.. 
Application  for  Order  Authorizing 
Transfer  of  Ownership  Interests  and 
Notice  of  Change  in  Status.  Docket  Nos. 
EC97-17,  ER94-1685.  ER95-393.  ER95- 
892.  and  ER96-2652.  dated  March  11. 
1997;  FERC  Letter  Order  Docket  Nos. 
ER94-1685-012,  ER95-892-011.  ER96- 
2652-003,  and  ER95-393-012  dated 
May  13, 1997. 

Citizens  filed  a  similar  notice  in 
connection  with  the  proposed  transfer 
of  control  to  Lehman  Brothers  Holdings 
Inc.,  also  pursuant  to  Section  203  of  the 
FPA.  See  Citizens  Power  LLC  and 
Peabody  Investments,  Inc.,  AppUcation 
for  Order  Authorizing  Sale  and 
Transfers  of  Control  Over  Power 
Mariceting  Utilities,  Notice  of  Change  in 
Status  and  Request  for  Expedited 
Consideration,  Docket  Nos.  EC97-44, 
ER94-1685,  ER95-393.  ER95-892,  and 
ER96-2652.  dated  July  10. 1997. 

Comment  date:  March  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  Corporation 

(Docket  No.  ER98-374-000] 

Take  notice  that  on  February  23, 1998, 
Florida  Power  Corporation  tendered  for 
fiUng  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Public  Service  Company 

(Docket  No.  ER98-1 996-000] 

Take  notice  that  on  February  25, 1998. 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  Cinergy  Capital  & 
Trading.  Inc. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entei^  Services,  Inc. 

[Docket  No.  ER98-1997-0001 

Take  notice  that  on  February  25. 1998, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.  (Entergy  Arkansas), 
submitted  for  filing  the  Third 
Amendment  to  the  Power  Agreement 
(PPA)  between  Entergy  Arkansas  and 
the  City  of  North  Little  Rock,  Aricansas. 
dated  February  16,  1998.  Entergy 
Services  states  that  the  amendment 
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modifies  the  rates  and  adds  terms  and 
conditions  governing  the  service 
provided  under  the  PPA. 

Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-1 998-000] 

Take  notice  that  on  February  25, 1998, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy-Colorado,  a  service 
agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  11,  with  Energy  Transfer  Group, 
L.L.C.  The  service  agreement  provides 
for  the  sale  of  capacity  and  energy  by 
WestPlains  Energy-Colorado  to  Energy 
Transfer  Group,  L.L.C.  pursuant  to  the 
tariff,  and  for  the  sale  of  capacity  and 
energy  by  Energy  Transfer  Group,  L.L.C. 
to  WestPlains  Energy-Colorado  pursuant 
to  Energy  Transfer  Group,  L.L.C. "s  Rate 
Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Energy 
Transfer  Group,  L.L.C. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
service  agreement  to  become  elective  in 
accordance  with  its  terms. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  UtiliCoq)  United  Inc. 

[Docket  No.  ER98-1 999-000] 

Take  notice  that  on  February  25, 1998, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
Missouri  Phiblic  Service,  a  service 
agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  10,  with  Energy  Transfer  Group, 
L.L.C.  The  Service  Agreement  provides 
for  the  sale  of  capacity  and  energy  by 
Missouri  Public  Service  to  Energy 
Transfer  Group,  L.L.C.  pursuant  to  the 
tariff,  and  for  the  sale  of  capacity  and 
energy  by  Energy  Transfer  Group,  L.L.C. 
to  Missouri  Public  Service  pursuant  to 
Energy  Transfer  Group,  L.L.C.'s  Rate 
Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Energy 
Transfer  Group,  L.L.C. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
service  agreement  to  become  effective  in 
accordance  with  its  terms. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER98-200(>-000] 

Take  notice  that  on  February  25, 1998, 
Houston  Lighting  &  Power  Company 


(HL&P),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  American  Electric  Power  Service 
Corp.  (AEP  Service)  for  Non-Firm 
TransmissicHi  Service  under  HL&P's 
FERC  Electric  Tariff,  Third  Revised 
Volume  No.  1,  for  transmission  service 
to,  from  and  over  certain  HVDC 
interconnections.  HL&P  has  requested 
an  effective  date  of  February  25,  1998. 

Copies  of  the  filing  were  served  on 
AEP  Service  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilities  Service  Company 

[Docket  No.  SR98-2001-000] 

Take  notice  that  on  February  25, 1998, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company  and 
Public  Service  Company  of  New 
Hampshire,  tendered  for  filing  pursuant 
to  Section  205  of  the  Federal  Power  Act 
and  Part  35.13  of  the  Commission's 
regulations,  a  rate  schedule  change  for 
sales  of  electric  energy  to  Burlington 
Electric  Department  (BED). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  BED. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
May  1, 1998. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Virginia  Electric  and  Power 
Company 

[Docket  No.  BR9&-2002-0()0] 

Take  notice  that  on  February  25, 1998, 
Virginia  Elactric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
service  agreement  for  non-firm  point-to- 
point  transmission  service  with  Eastern 
Power  Distribution,  Inc.  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  service  agreement,  Virginia 
Power  will  provide  non-firm  point-to- 
point  service  to  the  transmission 
customers  under  the  rates,  terms  and 
conditions  of  the  open  access 
transmission  tariff. 

Copies  of  the  filing  were  served  upon 
Eastern  Power  Distribution,  Inc.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  c/afe:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER98-2003-0OO] 

Take  notice  that  on  February  25, 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
aervice  agreement  for  firm  point-to- 
point  transmission  service  with  Eastern 
Power  Distribution,  Inc.  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  service  agreement,  Virginia 
Power  will  provide  firm  point-to-point 
service  to  the  transmission  customers 
under  the  rates,  terms  and  conditions  of 
the  open  access  transmission  tariff. 

Copies  of  the  filing  were  served  upon 
Eastern  Power  Distribution,  Inc.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utihties 
Commission. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northern  Indiana  Public  Service 
Company         j 

[Docket  No.  ER98-2004-000] 

Take  notice  that  on  February  25, 1998, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  tendered 
for  filing  an  executed  sales  service 
agreement  and  an  executed  standard 
transmission  service  agreement  for  non- 
firm  point-to-point  transmission  service 
between  Northern  Indiana  and  Griffin 
Energy  Marketing,  L.L.C.  (Griffin). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  will 
provide  point-to-point  transmission 
service  to  Griffin  pursuant  to  the  open- 
access  transmission  tariff  filed  by 
Northern  Indiana  in  Docket  No.  OA96- 
47-000  and  allowed  to  become  effective 
by  the  Commission.  Under  the  sales 
service  agreement.  Northern  Indiana 
will  provide  general  purpose  energy  and 
negotiated  capacity  to  Griffin  pursuant 
to  the  wholesale  sales  tariff  filed  by 
Northern  Indiana  in  Docket  No.  ER95- 
1222-000,  as  amended  by  the 
Commission's  order  in  Docket  No. 
ER97-458-000  and  allowed  to  become 
effective  by  the  Commission.  Northern 
Indiana  has  requested  that  the  service 
agreements  be  allowed  to  become 
effective  as  of  March  15, 1998. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  March  20. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  Southern  Company  Services,  Inc. 

[Docket  No.  ER98-2OO5-OO0] 

Take  notice  that  on  February  25, 1998, 
Southern  Company  Services,  Inc.  (SCS), 
acting  as  agent  for  Alabama  Power 
Company  (APCo),  tendered  for  filing  a 
Delivery  Point  Specification  Sheet  dated 
as  of  October  1. 1998,  reflecting  the 
installation  of  a  new  delivery  point  and 
accelerated  transmission  facilities  for 
service  to  the  City  of  Tuskegee, 
Alabama.  The  new  delivery  point  will 
be  served  under  the  terms  and 
conditions  of  the  Amended  and 
Restated  Agreement  for  Partial 
Requirements  Service  and 
Complementary  Services  between  APCo 
and  the  Alabama  Municipal  Electric 
Authority  dated  June  16, 1994.  The 
customer  will  bear  full  cost 
responsibility  for  incremental  facilities. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Sierra  Pacific  Power  Company 

[Docket  No.  ER9&-2006-0001 

Take  notice  that  on  February  25, 1998, 
Sierra  Pacific  Power  Company  (Sierra), 
tendered  for  filing  service  agreements 
(Service  Agreements)  with  Power  Fuels, 
Inc.  for  both  short-term  firm  and  non- 
firm  point-to-point  transmission  service 
under  Sierra's  open  access  transmission 
tariff  (Tariff): 

Sierra  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  Sections  13.4  and  14.4 
of  the  Tariff  and  applicable  Commission 
regulations.  Sierra  also  submitted 
revised  Sheet  No.  148A  (Attachment  E) 
to  the  Tariff,  which  is  an  updated  list  of 
all  cuirrent  subscribers.  Sierra  requests 
waiver  of  the  Commission's  notice 
requirements  to  pwmit  an  effective  date 
of  February  27,  1998  for  Attachment  E, 
and  to  allow  the  Service  Agreements  to 
become  effective  according  to  their 
terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  Meirch  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Long  Island  Lighting  Company 

[Docket  No.  ER98-200 7-000] 

Take  notice  that  on  February  25, 1998, 
Long  Island  Lighting  Company  (LILCO), 
filed  a  service  agreement  for  non-firm 
point-to-point  transmission  service 
between  LILCO  and  CNG  Power 
Services  Corporation  (Transmission 
Customer). 

The  Service  Agreement  specifies  that 
the  Transmission  Customer  has  agreed 


to  the  rates,  terms  and  conditions  of 
LILCO's  open  access  transmission  tariff 
filed  on  July  9,  1996,  in  Docket  No. 
OA96-38-000. 

LILCO  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
February  19,  1998,  for  the  service 
agreement.  LILCO  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Transmission  Customer. 

Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Nevada  Po%ver  Company 

[Docket  No.  ER98-2008-0001 

Take  notice  that  on  February  25, 1998, 
Nevada  Power  Company  (Nevada 
Power),  tendered  for  filing  (1)  a  letter 
agreement  between  Nevada  Power  and 
Valley  Electric  Association,  Inc.  (Valley 
Electric)  and  (2)  a  letter  agreement 
between  Nevada  Power  and  Lincoln 
County  Power  District  No.  1  (Lincoln 
Power),  collectively  referred  to  as  the 
(Letter  Agreements).  The  Letter 
Agreements  are  being  filed  to  effectuate 
an  order  of  the  Public  UtiUties 
Commission  of  Nevada  (PUCN) 
approving  a  Stipulation,  Settlement 
Agreement  and  Release  (Settlement 
Agreement)  entered  into  by  Nevada 
Power,  Valley  Electric  and  Lincoln 
Power  regarding  service  to  the  Nevada 
Test  Site  (Test  Site),  a  retail  electric 
customer  geographically  located  in  the 
service  areas  of  those  three  electric 
suppliers.  The  Letter  Agreements  are 
being  filed  in  lieu  of  the  transmission 
service  agreements  required  by  Nevada 
Power's  Op>en  Access  Tariff.  Nevada 
Power  requests  that  the  Commission 
waive  the  60-day  notice  and  filing 
requirement  and  permit  the  Letter 
Agreements  to  become  effective  as  of 
October  1. 1997. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Indianapolis  Power  &  Light 
Company 

[Docket  No.  ER98-2009-000] 

Take  notice  that  on  February  25,  1998, 
IndianapoHs  Power  &  Light  Company, 
tendered  for  filing  an  interchange 
agreement  dated  February  23, 1998, 
between  IPL  and  Koch  Energy  Trading, 
Inc. 

Copies  of  this  fiUng  were  served  on 
Koch  Energy  Trading,  Inc.,  the  Indiana 
Utility  Regulatory  Commission  and  the 
Texas  Public  Utility  Commission. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  PECO  Energy  Company 

(Docket  No.  ER98-201O-OOO1 

Take  notice  that  on  February  26, 1998. 
PECO  Energy  Company  (PECO),  filed  a 
service  agreement  dated  November  13, 
1997  with  Columbia  Power  Marketing 
Corporation  (CPM)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  service  agreement  adds 
CPM  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
February  1,  1998,  for  the  service 
agre^nent. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CPM  and  to  the 
Pennsylvania  Pubhc  Utility 
Commission. 

Comment  date:  March  20. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  PECO  Energy  Company 

(Docket  No.  ER98-201 1-000] 

Take  notice  that  on  February  25, 1998, 
pursuant  to  the  Order  Conditionally 
Accepting  Open  Access  Transmission 
Tariff  and  Power  Pool  Agreements, 
Conditionally  Authorizing 
Establishment  of  an  Independent 
System  Operator  and  EKsposition  of 
Controi  Ovw  Jurisdictional  Facilities, 
and  Denying  Rehearings,  issued  by  the 
Federal  Energy  Regulatory  Commission 
on  November  25, 1997,  PECO  Energy 
Company  (PECO)  submitted  its 
compliance  filing.  PECO  states  its  beUef 
that  it  has  no  existing  wholesale  power 
sales  agreements  that  are  inconsistent 
with  the  PJM  Order  and  thus  need  to  be 
unbundled. 

Comment  date:  March  20, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Northeast  Utilities  Service  Company 

[Docket  No.  ER9S-201 2-000] 

Take  notice  that  on  February  26. 1998, 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing,  a  service 
agreement  with  the  Princeton  Mimicipal 
Light  Department  (Princeton)  under  the 
NU  System  Companies'  System  Power 
Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  fifing 
has  been  mailed  to  Princeton. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  March  1, 
1998. 

Comment  date:  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Union  Electric  Company 

(Docket  No.  ER98-2013-000] 

Take  notice  that  on  February  26, 1998, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Maiiiet 
Based  Rate  Power  Sales  between  UE  and 
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Central  Louisiana  Electric  Co., 
Commonwealth  Edison  Company. 
lUinois  Power  Company,  Upper 
Peninsula  Power  Company  and 
Wisconsin  Pubhc  Service  Corp.  UE 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  UE  to  make 
sales  of  capacity  and  energy  at  market 
based  rates  to  the  parties  pursuant  to 
UE's  Market  Based  Rate  Power  Sales 
Tariff  filed  in  Docket  No.  ER97-3664- 
000. 

Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Deseret  Generation  &  Transmission 
CoHjperative 

(Docket  No.  ER98-201 4-000] 

Take  notice  that  on  February  26,  1998, 
Deseret  Generation  &  Transmission  Co- 
operative, tendered  for  filing  an 
executed  umbrella  non-firm  point-to- 
point  service  agreement  with  Rocky 
Mountain  Generation  Cooperative,  hic. 
under  its  open  access  transmission 
tariff.  Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  effective  date  of  February  25,  1998. 
£)eseret's  open  access  transmission  tariff 
is  currently  on  file  with  the  Commission 
in  Docket  No.  OA97-487-000.  Rocky 
Mountain  Generation  Cooperative,  Inc. 
has  been  provided  a  copy  of  this  filing. 
.    Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  England  Power  Company 

[Docket  No.  ER98-201 5-000] 

Take  notice  that  on  February  26, 1998, 
New  England  Power  Company,  filed  a 
service  agreement  and  certificates  of 
concurrence  with  Cinergy  Capital  & 
Trading,  Inc.,  under  NEP's  FERC 
Electric  Tariff,  Original  Volumes  No.  5 
and  6. 

Comment  date;  March  20, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  MidAmerican  Energy  Company 

[Docket  No.  ER98-2016-000] 

Take  notice  that  on  February  26,  1998, 
MidAmerican  Energy  Company 
(MidAmerican)  submitted  for  filing  a 
Firm  Transmission  Service  Agreement 
with  The  Electric  and  Water  Utility 
Board  of  the  City  of  Eldridge,  Iowa 
(Eldridge),  dated  February  1, 1998,  and 
entered  into  pursuant  to  MidAmerican 's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  February  1, 1998,  for  the 
agreement  and,  accordingly,  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  filing  on  Eldridge,  the  Iowa 


Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  March  20,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Consumers  Energy  Company 

(Docket  No.  ES97-7-003] 

Take  notice  that  on  March  3. 1998, 
Consumers  Energy  Company 
(Consumers)  filed  an  amendment  to  its 
application  in  this  proceeding.  The 
amendment  seeks  authorization  to  issue 
up  to  an  additional  $600  million  in 
long-term  securities,  including  up  to 
$300  million  of  first  mortgage  bonds  as 
security  for  other  securities  being  issued 
by  Consumers.  Consumers  also  requests 
waiver  of  the  Commission's  competitive 
bid/negotiated  placement  requirements 
for  certain  securities  to  be  issued 
pursuant  to  the  authorization  requested 
in  this  docket. 

Comment  date:  March  26, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  laefore 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commifision  and  are  available  for  public 
inspection. 
David  P.  Bookers, 
Acting  Secretary. 
(FR  Doc.  98-6602  Filed  3-13-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9&-2033-000,  et  a!.] 

New  England  Power  Ck)mpany,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  9.  1998.  * 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1 .  New  England  Power  Company 

[Docket  No.  ER9a-2033-0O0] 

Take  notice  that  on  February  24, 1998, 
New  England  Power  Company  (NEP), 
tendered  a  supplement  to  an 
amendment  to  Massachusetts  Electric 
Company's  service  agreement  under 
NEP's  FERC  Electric  Tariff,  Original 
Volume  No.  1.  NEP  requests  an  effective 
date  of  March  1, 1998  for  the 
supplement. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER9B-2077-O00] 

Take  notice  that  on  March  4, 1998, 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  Ameren  Services  under 
its  Market-Based  Rate  Tariff. 

Comment  date:  March  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ohio  Valley  Electric  Corporation 

(Docket  No.  ER9B-2078-0001 

Take  notice  that  on  March  4, 1998. 
Ohio  Valley  Electric  Corporation 
(OVEC)  tendered  for  filing  Modification 
No.  10,  dated  as  of  January  1, 1998,  to 
the  Inter-Company  Power  Agreement 
dated  July  10, 1953  among  OVEC  and 
certain  other  utility  companies  named 
within  that  agreement  as  "Sponsoring 
Companies"  (Inter-Company  Power 
Agreement).  "The  Inter-Company  Power 
Agreement  bears  the  designation  "Ohio 
Vallej^  Electric  Corporation  Rate 
Schedule  FPC  No.  1-B." 

This  filing  would  amend  the  Inter- 
Company  Power  Agreement  to  permit 
OVEC,  with  the  assistance  of  the 
Sponsoring  Companies,  to  comply  with 
East  Central  Area  Reliability  Council 
Document  No.  2,  pursuant  to  which 
OVEC  is  required  to  have  available 
spinning  reserve  equal  to  a  percentage 
of  its  internal  load  as  well  as 
supplemental  reserve  equal  to  a 
percentage  of  its  internal  load,  which 
supplemental  reserve  is  to  be  provided 
by  OVEC's  Sponsoring  Companies. 

OVEC  has  raquestea  that  the  changes 
to  the  Inter-Company  Power  Agreement 
become  effective  as  of  May  8, 1998. 

Copies  of  this  filing  were  served  upon 
Appalachian  Power  Company,  The 
Cincinnati  Gas  &  Electric  Company, 
Columbus  Southern  Power  Company, 
The  Dayton  Power  and  Light  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  Utilities  Company,  Louisville 
Gas  and  Electric  Company, 
Monongahela  Power  Company,  Ohio 
Edison  Company,  Ohio  Power 
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Company,  Pennsylvania  Power 
Company,  The  Potomac  Edison 
Company,  Southern  Indiana  Gas  and 
Electric  Company,  The  Toledo  Edison 
Company,  West  Penn  Power  Company, 
the  Utility  Regulatory  Commission  of 
Indiana,  the  Public  Service  Commission 
of  Kentucky,  the  PubHc  Service 
Commission  of  Maryland,  the  Public 
Service  Commission  of  Michigan,  the 
Public  Utilities  Commission  of  Ohio,  the 
Public  Utility  Commission  of 
Pennsylvania,  Tennessee  Regulatory 
Authority,  the  State  Corporation 
Commission  of  Virginia  and  the  Public 
Service  Commission  of  West  Virginia. 
Comment  date:  March  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Illinois  Power  Company 

[Docket  No.  ER98-2079-OOOJ 

Take  notice  that  on  March  4, 1998, 
Illinois  Power  Company(Illinois  Power) 
tendered  for  Hling  a  notification 
indicating  its  cdnsent  to  the  assignment 
by  Southern  Energy  Trading  and 
Marketing.  Inc.  (SETM)  of  its  rights  and 
obligations  under  the  transmission 
service  and  power  sales  agreements 
between  Illinois  Power  and  SETM  to 
Southern  Company  Energy  Marketing, 
L.P.  (SCEM). 

Illinois  Power  has  requested  an 
effective  date  of  January  1, 1998  for  the 
assigrmient  of  these  agreements  htjm 
SETM  to  SCEM. 

Copies  of  the  filing  were  served  upon 
SETM,  as  well  as  the  Illinois  Commerce 
Commission. 

Comment  date:  March  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Bost(Hi  Edison  Company 

[Docket  No.  ER98-208(M)00] 

Take  notice  that  on  March  4, 1998, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  Filing  a  Service 
Agreement  and  Appendix  A  under 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Cincinnati 
Gas  and  Electric  Company,  PSI  Energy, 
Inc.,  and  Cinergy  Services,  Inc.  (Buyer). 
Boston  Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
February  1, 1998. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Buyer  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  March  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Cinergy  Services,  Inc. 

[Docket  Na  ER98-208 1-000) 

Take  notice  that  on  March  4,  1998, 
Cinergy  Services,  Inc.  (Cienergy) 


tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (Tariff) 
entered  into  between  Cinergy  and 
Southern  Illinois  Power  Cooperative 
(SIPC). 

Cinergy  and  SIPC  are  requesting  an 
effective  date  of  February  15, 1998.     ~ 

Comment  date:  March  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER9S-2082-000] 

Take  notice  that  on  March  4, 1998, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
a  Transmission  Service  Agreement 
between  itself  and  Wisconsin  Public 
Power  Inc.  (WPPI).  The  Transmission 
Service  Agreement  allows  WPPI  to 
receive  transmission  service  under 
Wisconsin  Electric's  FERC  Electric 
Tariff,  Volume  No.  7.  which  is  pending 
Commission  consideration  in  Docket 
No.  OA97-578. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 
Copies  of  the  filing  have  been  served  on 
WPPI,  the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  March  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER98-2083-000) 

Take  notice  that  on  March  4, 1998, 
Wisconsin  Electric  Power  Company 
("Wisconsin  Electric")  tendered  for 
filing  firm  and  non-firm  Transmission 
Service  Agreements  between  itself  and 
Ameren  Services  Company  (Ameren),  as 
designated  agent  for  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company.  The  Transmission 
Service  Agreement  allows  Ameren 's 
operating  companies  to  receive 
transmission  services  under  Wisconsin 
Electric's  FERC  Electric  Tariff.  Volume 
No.  7,  which  is  pending  Commission 
consideration  in  Docket  No.  OA97-578. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 
Copies  of  the  filing  have  been  served  on 
Ameren,  the  Public  Service  Commission 
of  Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  March  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Boston  Edison  Company 

[Docket  No.  ER98-2084-0001 

Take  notice  that  on  March  4, 1998, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Cinergy 
Capital  and  Trading,  Ina  (Cinergy). 
Boston  Edison  requests  that  the  Service 
Agreement  Isecome  effective  as  of 
February  1,  1998. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Cinergy  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  March  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-2085-000J 

Take  notice  that  on  March  4, 1998, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  service  agreement 
under  Qnergy's  Open  Access 
Transmission  Service  Tariff  entered  into 
between  Cinergy  and  Southern  IlUnois 
Power  Cooperative  (SDPC). 

Cinergy  and  SIPC  are  requesting  an 
effective  date  of  February  15, 1998. 

Comment  date:  March  24. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc. 

(Docket  No.  ER9&-2086-000] 

Take  notice  that  on  March  4, 1998, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Qncinnati 
Gas  &  Electric  Company  (CGAE)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement  dated  February  1,  1998 
between  Cinergy,  CG&E,  PSI  and 
Strategic  Energy  Limited  (SEL). 

The  interchange  agreement  provides 
for  the  following  service  between 
Cinergy  and  SEL: 

1.  Exhibit  A— Power  Sales  by  SEL 

2.  Exhibit  B — Power  Sales  by  Qnergy 
Cinergy  and  SEL  have  requested  an 

effective  date  of  one  day  after  this  initial 
filing  of  the  Interchange  Agreement. 

Copies  of  the  filing  were  served  on 
SEL,  the  Pennsylvania  Public  Utility 
Commission,  the  Kentucky  Public 
Service  Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  March  24, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER98-2087-000I 

Take  notice  that  on  March  4, 1998, 
Pacific  Gas  and  Electric  Company 


(PG&E)  tendered  for  filing  a  revised 
Appendix  III  to  its  Transmission  Owner 
Tariff  (TO  Tariff)  and  rate  design 
testimony  associated  with  the  revised 
Appendix.  PG&E  requests  that  its  filing 
be  made  effective  on  March  31, 1998, 
the  day  that  the  California  Independent 
System  Operator  (ISO)  is  scheduled  to 
enter  into  operation. 

Copies  of^this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  all  other  parties  listed 
in  the  official  service  list  complied  by 
the  Commission  in  Docket  No.  ER97- 
2358-000. 

Comment  date:  March  24, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Joaeph  P.  Kearney,  P.  Chrumadi 
Iribe,  Joim  R.  Cooper,  Gerald  S.  Endler 
and  David  N.  Baasett 

(Docket  Nos.  ID-3130-000,  3131-000,  3132- 
000,  3133-000  and  ID-3134-000] 

Take  notice  that  on  February  24, 1998, 
Cataula  Generating  Company,  L.P.,  on 
behalf  of  certain  of  its  officers  and 
directors,  tendered  for  filing  an 
application  under  Section  305(b)  of  the 
Federal  Power  Act  to  hold  the  following 
positions: 
President  and  CEO — Millennium  Power 

Partners,  L.P. 
Senior  VP  Logan — Generating  Company, 

L.P. 
Executive  VP  and  Secretary — 

Millennium  Power  Partners,  L.P. 
Director — Millennium  Power  Partners, 

L.P. 
Secretary — Logan  Generating  Company, 

L.P. 
Treasurer — Logan  Generating  Company, 

L.P. 
Treasurer — ^Millenniimi  Powrer  Partners, 

L.P. 

Comment  dote:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Steven  E.  Moore 

[Docket  No.  ID-3135-OOOl 

Take  notice  that  on  February  26, 1998, 
Steven  E.  Moore,  tendered  for  filing  an 
application  under  Section  305(b)  of  the 
Federal  Power  Act  to  hold  the  following 
positions: 
Chairman  of  the  Board,  President  and 

Chief  Executive  Officer — Oklahoma 

Gas  and  Electric  Company 
Director — BOK  Financial  Corporation. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  OA97-280-O01] 

Take  notice  that  on  February  13, 1998, 
Kansas  Qty  Power  &  Light  Company 


(KCPL),  tendered  for  filing  KCPL's 
revised  Standards  of  Conduct  pursuant 
to  revisions  and  clarifications  the 
Commission  has  made  in  Order  Nos. 
889-A  and  S89-B.  KCPL  proposes  an 
effective  date  of  February  13, 1998,  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Standard  of 
Conduct  will  be  implemented  on 
February  13,  1998. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Long  Island  Lighting  Company 

[Docket  No.  OA98-5-0001 

Take  notice  that  on  February  9, 1998, 
Long  Island  Lighting  Company  (LILCO), 
tendered  for  filing  an  amendment  to  the 
November  3, 1997  filing  in  the  above- 
referenced  docket  to  m^e  certain 
modifications  to  LILCO's  Power  Sales 
Tariff  (filed  with  the  Commission  on 
Augiist  10, 1995,  as  amended  on  April 
4, 1996)  in  order  to  comply  with  Order 
Nos.  888  and  888A  and  with  LILCO's 
Open  Access  Transmission  Tariff,  the 
settlement  rates,  terms  and  conditions  of 
which  were  approved  by  the 
Commission  on  May  14, 1997  in  Docket 
No.  OA96-38-O00. 

Copies  of  this  filing  have  been  served 
by  LILCO  on  the  New  York  State  Public 
Service  Commission  and  on  the  existing 
purchasers  who  have  executed  service 
agreements  under  LILCO's  Power  Sales 
Tariff  and  on  prospective  purchasers 
under  LILCO's  Tariff. 

Comment  date:  March  23, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  p>arson  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Bowgers, 
Acting  Secretary. 
[FR  Doc.  98-6604  Filed  3-13-98;  8:45  am) 

BILUNO  CODE  SZIT-OI-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-142-000] 

National  Fuel  Qas  Supply  Corporation; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Une  K  Callfomia  Road 
Replacement  Proioct  and  Request  for 
Conunenta  on  Environmental  Issues 

March  10, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
replacing  approximately  0.5  mile  of  20- 
inch-diameter  pipeline  proposed  in  the 
Line  K  California  Road  Replacement 
Project.^  This  BA  will  be  used  by  the 
Commission  in  its  decision-maldng 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

Summary  of  the  Proposed  Project 

National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  would  replace  2,735  feet 
of  its  20-inch-diameter  line  K  pipeline 
with  3,210  feet  of  same  size  pipeline 
along  California  Road  in  Erie  County, 
New  York.  The^reroutesjon  the  east  and 
west  ends  of  the  project  are  proposed  to 
avoid  homes  and  businesses  which  have 
encroached  on  the  right-of-way  since  its 
original  construction  in  1910. 

"Hie  abandoned  pipeline  would  be 
removed  except  for  two  segments  (644- 
and  562-foot  lengths)  whidi  would  be 
abandoned  in  place  to  avoid  disrupting 
traffic. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Iti  front  of  residences  (milepost  0.22 
to  0.46)  the  construction  area  would 
consist  of  a  corridor  60-feet-wide  from 
the  edge  of  the  California  Road 
pavement.  Construction  of  the  proposed 
facilities  would  require  about  4.72  acres 
of  land.  Following  construction,  about  3 
acres  would  be  maintained  as 
permanent  right-of-way  for  the 
operation  of  the  project.  The  remaining 


UMI 


*  National  Fuel  Gas  Supply  Corporation's 
application  was  filed  writh  the  Commission  under 
Section  7  of  the  Natiiral  Gas  Act  and  Part  157  of 
the  Commission's  regulation. 

'The  appendicei  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Registar.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E.,  Washington,  D.C.  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  thi*  notice  in  the  mail. 
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1.72  acres  of  land  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  enviroimiental 
impacts  that  could.result  from  the 
action  whenever  it  considers  the 
issuance  of  a  Certificate  of  Public 
Convenience  and  Necessity.  NEPA  also 
requires  us  to  discover  and  address 
concerns  the  public  may  have  about 
proposals.  We  call  this  "scoping."  The 
main  ^oal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  govenunent  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  i»oiect  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  land  use 

•  cultural  resources 

•  hazardous  waste 

•  pubUc  safety 

We  will  also  evaluate  possible 
alternatives  to  the  propcised  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessrai  or 
avoid  impacts  on  the  various  resoiirce 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  ofBcial  service  list  fbr 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

Based  on  a  preliminary  review  of  the 
proposed  fadUties  and  the 
environmental  information  provided  by 


National  Fuel,  we  have  identified  the 
following  issues  which  deserve 
attention: 

•  Construction  adjacent  to  homes  on 
the  east  side  of  CaUfomia  Road;  and 

•  Alternate  route  deviations. 
Additional  issues  may  be  considered 

based  on  your  comments  and  our 
analysis. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  Uie  proposal, 
alternatives  to  the  proposal  including 
relocating  the  pipeline  to  the  opposite 
(west  side)  of  California  Road,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  yoiu*  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Acting  Secretary, 
Federal  Energy  Regulatory  Commissicm, 
888  First  St.,  N.E.,  Room  lA. 
Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.2; 

•  Reiisrence  Docket  No.  CP98-142- 
000;  and 

•  Mail  your  comments  so  that  they 
v«rill  be  received  in  Washington,  E>C  on 
or  before  April  9, 1998. 

You  may  request  detailed  maps  or 
additional  information  about  the 
proposed  project  by  contacting  Paul 
McKee,  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,'  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
365.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 


have  been  viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  yoiu"  environmental  comments 
considered. 
David  P.  Boergen, 
Acting  Secretary. 
(FR  Doc.  9S-6605  Filed  3-13-98;  8:45  ami 

BIUJNQ  CODE  1717-01-M 


DEPAFmiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiact  Na  5679-Oiq 

Toutant  Hydropower .  Inc.,  Notice  of 
AvailatHlity  of  Environmental 
Assessment 

March  10, 1998. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  486, 
52  F.R.  47897),  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
the  application  for  amendment  to 
license  to  increase  the  generating 
capacity  by  instalUng  a  234  kilowatt 
generator  in  a  non-operating 
powerhouse.  The  Toutan  project  is 
located  at  river  mile  34  on  the 
Quinebaug  River  in  the  Town  of 
Putnam,  Connecticut.  The  EA  finds  that 
approving  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
himian  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission's  Reference 
and  Information  Center,  Room  2A. 
Comments  are  due  within  30  days  bom 
the  date  of  this  notice.  Any  comments, 
conclusions,  or  recommendations  that 
draw  upon  studies,  reports,  ot  other 
working  papers  of  sulxstance  should  be 
supported  by  appropriate 
documentation. 

Comments  should  be  addressed  to 
David  P.  Boergers.  Acting  Secretary. 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Please  affix  Project  No.  5679-016 
to  all  comments.  For  further 
information,  please  contact  the  project 
manager,  John  Novak,  at  (202)  219- 
2828. 

David  P.  Boergers, 
Acting  Secretary. 

[FR  Doc  98-6606  Filed  3-13-98;  8:45  am] 
BHXMO  oooE  cnr-oi-M 


12800 


Federal  Register / Vol.  63.  No.  50 /Monday,  March  16,  1998 /Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  PL9a-4-000] 

Symposium  on  Process  and  Reform: 
Commission  Complaint  Procedures; 
Notice  of  Conference 

March  10, 1998. 

Take  notice  that  the  Federal  Energy 
Regulatory  Commission  (Commission) 
will  host  a  forum  on  Monday,  March  30, 
1998,  at  1:00  p.m.,  888  First  Street,  N.E., 
Washington,  D.C.  20426  in  the 
Commission  meeting  room.  All 
interested  p>ersons  are  invited  to  attend 

This  forum  is  the  second  in  a  series 
of  symposia  on  reform  of  regulatory 
processes  at  the  Commission.  The 
pur{)ose  of  the  symposium  is  to  discuss 
the  Commission's  complaint  procedures 
in  order  to  determine:  (1)  How  well  the 
Commission's  current  complaint 
procedures  are  working,  (2)  whether 
changes  to  the  current  complaint 
procedures  are  appropriate,  and  (3) 
what  type  of  changes  should  be  made. 

The  Commission  has  received 
proposals  filed  by  the  Pipeline 
Customer  Coalition  (Coalition)  >  and  the 
Interstate  Natural  Gas  Association  of 
America  (INGAA)  for  expedited 
procedures  for  the  consideration  and 
resolution  of  complaints  filed  with 
respect  to  pipeline  rates,  services  or 
practices.'  The  Commission's  complaint 
procedures  have  also  been  the  subject  of 
comment  in  the  context  of  electricity 
regulation  in  the  proceeding  in  Docket 
No.  PL98-3-000,  in  which  the 
Commission  held  a  round-table 
discussion  on  processes  for  assuring 
non-discriminatory  transmission 
services  as  new  reliability  rules  are 
developed.  Proposed  improvements  to 
the  Commission's  complaint  procedures 
may  also  be  applicable  to  the 
Commission's  regulation  of  oil 
pipelines. 

The  Coalition's  proposal  was  to 
amend  the  Commission's  regulations  to 
require  pipeline  tariffs  to  contain  an 
informal  complaint  procedure,  and  to 


<  The  Pipeline  Customer  Coalition  consists  of 
American  Iron  and  Steel  Institute,  the  LDC  Caucus 
of  the  American  Gas  Association,  American  Public 
Gas  Association,  Associated  Gas  Distributors, 
Georgia  Industrial  Croup,  Independent  Petroleum 
Association  of  America,  Natural  Gas  Supply 
Association.  Process  Gas  Consumers,  and  United 
Distribution  Companies. 

^Comments  and  Petition  of  the  Pipeline 
Customer  Coalition  and  Amended  Petition  of  the 
Pipeline  Customer  Coalition  for  Proposed 
Rulemaking,  and  Comments  and  Petition  of  the 
Interstate  Natural  Gas  Association  of  America  Tiled 
in  Regulation  of  Negotiated  Transportation  Services 
of  Natural  Gas  Pipelines,  et  ai,  Docket  No.  RM9&- 
7-000,  et  al. 


formalize  procedures  for  using  the 
Commission's  Hotline.  The  Coalition's 
proposal  also  would  establish  various 
categories  of  complaints  eligible  for 
expedited  consideration  and  would 
require  the  Commission  to  abide  by  time 
deadlines  depending  on  the  type  of 
complaint  and  procedural  mechanism 
chosen  by  the  Commission.  The  INGAA 
proposal,  among  other  things,  would 
make  fewer  types  of  complaints  eligible 
for  expedited  action  and  is  designed  to 
supplement  rather  than  replace  the 
Commission's  current  regulations. 

Current  Procedures.  In  addressing 
how  well  the  Commission's  current 
complaint  procedures  are  working, 
participants  may  comment  on  the 
various  ways  to  pursue  a  complaint:  (1) 
The  complaint  procedures  of  Rule  206; 
(2)  the  informal  procedures  in  pipeline 
or  electric  utility  tariffs;  (3)  the 
Commission's  Hotline;  and  (4)  ADR 
procedures  pursuant  to  Rules  604  and 
605. 

Under  Rule  206  of  the  Commission's 
existing  rules  of  practice  and  procedure, 
18  CFR  385.206,  any  person  may  file  a 
complaint  against  any  other  person 
alleged  to  be  in  violation  of  any  statute, 
rule,  order  or  other  law  administered  by 
the  Commission,  or  for  any  other  allegeid 
wrong  over  which  the  Commission  has 
jurisdiction.  A  respondent  to  a 
complaint  must  file  an  answer,  unless 
the  Commission  orders  otherwise. 
Pursuant  to  Rule  213,  the  answer  must 
be  filed  within  30  days  from  the  filing 
of  the  complaint  or  30  days  after 
publication  of  a  notice  of  the  complaint 
in  the  Federal  Register,  if  a  notice  is 
published,  whichever  is  later.  Rule  206 
also  provides  a  procedure  to  be  followed 
if  the  respondent  satisfies  the 
complaint.  After  all  pleadings  are  filed, 
the  regulations  do  not  govern  the  further 
handling  of  the  complaint. 

In  addition  to  filing  a  complaint 
pursuant  to  Rule  206,  there  are  several 
other  methods  which  an  aggrieved  party 
may  use  in  order  to  resolve  a  complaint. 
An  aggrieved  party  can  use  the  informal 
procedures  contained  in  the  tariff  of  a 
pipeline  or  electric  utility  or  can  contact 
the  Commission's  Enforcement  Hotline. 
Many  aggrieved  parties  make  it  a 
practice  of  using  the  Hotline  prior  to 
filing  a  formal  complaint  against  a 
pipeline  or  electric  utility. 

r  inally,  pipelines,  electric  utilities, 
and  customers  have  the  ability  to  use 
the  Commission's  alternative  dispute 
resolution  (ADR)  procedures.  Rule  604 
of  the  Commission's  Rules  of  Practice 
and  Procedure  generally  addresses 
alternative  means  of  dispute  resolution 
such  as  settlement  negotiations, 
conciliation,  facilitation,  mediation, 
factfinding,  minitrials,  and  arbitration, 


or  any  combination  thereof.  Rule  605 
governs  the  specific  procedure  of 
arbitration.  Parties  must  agree  to  the  use 
of  any  type  of  ADR  and  must  first  obtain 
the  Commission's  approval  to  use  ADR. 

Scope  of  Discussion.  The  symposium 
will  cover:  (1)  What  types  of  changes,  if 
any,  should  be  made  to  the 
Commission's  complaint  procedures 
and  whether  changes  in  the 
Commission's  regulations  and/or 
changes  in  the  Commission's  internal 
procedures  ara  appropriate;  (2)  Whether 
expediting  the  formal  complaint  process 
can  be  accomplished  only  throu^ 
procedural  changes  or  whether 
substantive  changes  to  Commission 
pohcies  are  required;  (3)  Whether 
complaints  should  be  expedited  based 
on  the  type  of  issues  and,  if  so,  what 
type  of  issues  could  be  resolved 
expeditiously;  and  (4)  Can  a  uniform 
expedited  complaint  procedure  be 
established  for  both  electric  and 
pipeline  matters,  or  should  separate 
procedures  be  established  for  electric 
and  pipeline  matters? 

Other  questions  that  may  be  discussed 
include:  How  is  the  Commission's 
Enforcement  Hotline  working  and  are 
any  changes  required?  What  should  be 
the  relationship  between  the 
Commission's  complaint  process  and 
enforcement  process?  Should  the 
Commission  take  a  more  active  role  in 
prosecuting  complaints  by.  for  example, 
allowing  an  anonymous  formal 
complaint  process?  What  role  can  the 
Commission's  ADR  rules  play  in 
resolving  complaints?  If  the 
Commission  (mvelops  alternative 
complaint  procedures  with  differing 
procedural  steps  and  timelines,  what 
criteria  could  be  used  to  decide  which 
process  is  appropriate  for  a  particular 
case?  For  example,  should  the 
complainant  be  able  to  waive  certain 
procedures  in  order  to  obtain  a  decision 
within  a  particular  time?  If  the  issue 
affects  interests  broader  than  the , 
complainant,  how  should  that  affect  the 
procedures  used? 

Procedures  to  Participate.  In  order  to 
obtain  a  complete  picture  of  the  current 
complaint  process,  the  Commission 
seeks  the  views  of  all  segments  of  the 
gas,  electric,  and  oil  pipeline  industries, 
as  well  as  state  regulatory  agencies,  and 
members  of  the  energy  bar.  The 
symposium  will  be  organized  so  that  a 
representative  cross  section  of  views  are 
obtained. 

Written  comments  may  be  filed  at  any 
time,  but  should  be  filed  vdthin  15  days 
after  the  conference.  Any  person  who 
wishes  to  participate  in  the  discussion 
should  submit  a  wrritten  request  to  the 
Secretary  of  the  Commission  by  March 
16, 1998.  The  request  should  indicate 
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the  topic  and  scope  of  the  participants 
planned  remarics.  This  will  assist  in 
selecting  the  members  of  each  panel.  A 
separate  notice  organizing  the 
symposium  will  be  issued  at  a  later 
date. 

All  questions  concerning  the  format  of 
the  conference  should  be  directed  to: 
David  Faerberg,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatcny 
Commission,  888  First  Street.  N.E., 
Washington.  D.C.  20426.  (202)  208- 
1275. 

By  direction  of  the  Conunission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc  9»-6719  Filed  3-13-98;  8:45  am] 

BILUNQ  OOOE  •ri7-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6e7»>1] 

Cancellation  Of  Common  Sense 
Initlatfve  Council,  Printing  Sector 
Subcommittee  Meeting 

AGBUCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  cancellation  of  open 
meeting  of  the  PubUc  Advisory 
Common  S«ise  Initiative  Council, 
Printing  Sector  Subcommittee. 

summary:  Pursviant  to  the  Federal 
Advisory  Committee  Act,  PubUc  Law 
92-463,  notice  is  given  that  the  Printing 
Sector  Subcommittee  of  the  Common 
Sense  Initiative  Council  meeting 
scheduled  for  Friday,  March  20, 1998, 
in  Washington,  D.C.  has  been  cancelled. 
The  Subcommittee  meeting  is 
postponed  to  a  later  date  because  project 
teams  need  additional  time  in  order  to 
have  products  to  present  before  the 
subcommittee. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  about  the  cancellation 
of  this  meeting,  please  call  Ms.  Gina 
Bushong,  Designated  Federal  Official 
(DFO),  at  EPA  by  telephone  on  (202) 
564-5081  in  Washington,  DC,  by  fax  on 
(202)  564-0009.  or  by  e-mail  at 
bushong.gina@epamail.epa.gov. 

Dated:  March  10. 1998. 
Kathleen  Bailey, 

Designated  Federal  Officer. 

(PR  Doc.  98-6702  Filed  3-13-98;  8:45  am] 

BILUNQ  CODE  ISM  SO  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6977-q 

Environmentel  Laboratory  Advisory 
Board:  Nominees,  Meeting  Date  and 
AgeiKia 

AOBCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  convene  an  open 
meeting  of  the  Environmental 
Laboratory  Advisory  Board  (ELAB)  on 
April  16, 1998,  from  2  p.m.  to  4  p.m. 
This  meeting  will  be  conducted  by 
teleconfwence.  The  public  is  invited  to 
join  Ms.  Ramona  Trovato  in  Room  911, 
West  Tower,  Waterside  Mall,  401  M 
Street,  S.W.,  Washington.  D.C 

The  agmda  will  include  discussion 
on  the  fmal  report  of  the  TSCA/FTFRA 
Good  Laboratory  Practices  (GLP) 
Subcommittee  and  the  newly 
estabUshed  subcommittee  on  Third 
Party  Assess<vs. 

The  pubhc  is  encouraged  to  attend. 
Time  will  be  allotted  for  pubhc 
comment.  Written  comments  are 
encouraged  and  should  be  directed  to 
Ms.  Jeanne  Mourrain;  Designated 
Federal  Officer;  USEPA;  NCERQA  (MD- 
75);  Research  Triangle  Park,  NC  27711. 
If  questions  arise,  please  contact  Ms. 
Mourrain  at  919/541-1120,  fax  919/ 
541-4261,  or  E-mail 
mourrain.jeannedepamail.epa.gov. 

Dated:  March  6, 1998. 
Nancy  W.  Wentworth. 
Director.  Quality  Assuramx  Division. 
[PR  Doc.  98-6698  Piled  3-13-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  0MB  for 
Review  and  Approval 

March  6, 1998. 

SUMMARY;  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 


of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quahty,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  IS,  1998. 
If  you  anticipate  that  you  vyill  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADOREnes:  Direct  all  comments  to  Judy 
Boley,  Federal  Communicatitxis 
Commission,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboIeyOfcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboleyQfcc.gov. 

SUPPLBeilTARY  INFORMATION: 

OMB  Control  No.:  3060-0110. 

Title:  AppUcation  for  Renewal  of 
License  for  AM,  FM,  TV,  Translator  or 
LPTV  Station. 

Form  No.:  FCC  Form  303-S. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  5,492. 

Estimatea  Time  Per  Response:  2.67- 
11.25  hours  (0.67-1.25  hours 
respondent;  0-10  hours  for  an  attorney). 

Frequency  of  Response:  Upon  hcense 
expiration. 

Cost  to  Respondents:  $3,054,891. 

Total  Annual  Burden:  9,190  hours. 

Needs  and  Uses:  The  FCC  303-S  is 
used  in  appljring  for  renewal  of  hcense 
for  an  AM,  FM,  TV,  FM/TV  Translator 
and  LPTV  broadcast  stations.  The  data 
is  used  by  FCC  staff  to  assure  that 
necessary  forms  connected  with  renewal 
have  been  filed  and  that  the  licensee 
continues  to  meet  the  basic  statutory 
requirements  to  remain  a  licensee.  The 
local  public  notice  informs  the  public 
that  the  station  has  filed  for  license 
renewal. 

OMB  Control  No.:  3060-0594. 

Title:  Cost  of  Service  Filing  for 
Regulated  Cable  Services. 
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Form  No.:  FCC  Form  1220. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  state,  local  or  tribal  government. 

Number  of  Respondents:  30  (20  cable 
operators  +  10  LFAs.) 

Estimated  Time  Per  Response:  4-80 
hours  (avg).    - 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $120,000. 

Total  Annual  Burden:  1,640  hours. 

Needs  and  Uses:  FCC  Form  1220  is 
used  by  cable  operators  to  demonstrate 
their  costs  of  providing  cable  service  in 
order  to  justify  rates  above  levels 
determined  under  the  Commission's 
benchmark  methodology.  Operators  file 
FCC  Form  1220  with  local  franchise 
authorities  (LFAs)  or  the  Commission 
where  the  Commission  has  assumed 
jurisdiction  when  justifying  rates  based 
on  cost  of  service.  FCC  Form  1220  may 
also  be  filed  as  part  of  an  operator's 
response  to  a  complaint  filed  with  the 
Commission  about  programming  service 
rates  and  associated  equipment  when 
justifying  rates  based  on  cost  of  service. 

OMB  Control  No.:  3060-0601. 

Title:  Setting  Maximimi  Initial 
Permtlted  Rates  for  Regulated  Cable 
Services. 

Form  No.:  FCC  Form  1200. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  state,  local,  or  tribal  government. 

Number  of  Respondents:  150  (100 
cable  operators  +  50  LFAs). 

Estimated  Time  Per  Response:  2-10 
hours  (avg.). 

Frequency  of  Response:  One  time 
reporting  requirement. 

Cost  to  Respondents:  S75,500. 

Total  Annual  Burden:  1,100  hours. 

Needs  and  Uses:  FCC  Form  1200  is 
used  by  cable  operators  to  justify  the 
reasonableness  of  rates  in  effect  on  or 
after  May  15, 1994.  Cable  operators 
submit  this  form  to  local  franchising 
authorities  (LFAs)  or  the  Commission  in 
situations  where  the  Commission  has 
assimied  jurisdiction.  Cable  operators 
also  file  FCC  Form  1200  with  the 
Commission  when  responding  to  a 
complaint  filed  with  the  Commission 
about  cable  programming  services  rates 
and  associated  equipment. 

Federal  Communications  Commission. 

Magalie  Roman  Salu, 

Secretary. 

[PR  Doc.  9&-6659  Filed  3-13-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

March  9. 199& 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  numoer.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Communications  Commission 

0S4B  Control  No.:  3060-0411. 

Expiration  Date:  02/28/2001. 

Title:  Prooedures  for  Formal 
Complaints  Filed  Against  Common 
Carriers. 

fonn  No.:  FCC  Form  485. 

Respondents:  Business  or  other  for- 
profit,  states,  individuals  or  households, 
not-for-profit  institutions,  federal 
government. 

Estimated  Annual  Burden:  5345 
respondents;  2.06  hours  per  response 
(avg.);  11,026  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $57,000. 

Frequency  of  Response:  On  occasion; 
One-time  requirement. 

Description:  Sections  206  to  209  of  the 
Communications  Act  of  1934,  as 
amended,  provide  the  statutory 
framework  for  our  current  rules  for 
resolving  formal  complaints  filed 
against  common  carriers.  Section  208(a) 
authorizes  complaints  by  any  person 
"complaining  of  anything  done  or 
omitted  to  be  done  by  any  common 
carrier"  subject  to  the  provisions  of  the 
Act.  Section  208(a)  specifically  states 
that  "it  shall  be  the  duty  of  the 
Commission  to  investigate  the  matters 
complained  of  in  such  manner  and  by 
such  means  as  it  shall  deem  proper."  In 
1988,  Congress  added  subsection  208(b) 
to  reqmre  that  any  complaint  filed  with 
the  Commission  concerning  the 
lawfulness  of  a  conunon  carrier's 
charges,  practices,  classifications  or 
regulations  must  be  resolved  by  the 
Commission  in  a  final,  appealable  order 
within  12  months  from  the  date  filed,  or 
15  months  from  the  date  filed  if  "the 
investigation  raises  questions  of  fact  of 
"  *   •  extraordinary  complexity." 
Except  in  very  rare  circumstances, 
formal  complaints  are  decided  on  the 


basis  of  a  paper  record.  The 
Telecommimications  Act  of  1996  added 
and,  in  some  cases,  amended  key 
complaint  provisions  that,  because  of 
their  resolution  deadlines,  necessitate 
substantial  modification  of  our  current 
rules  and  policies  for  processing  formal 
complaints  filed  against  common 
carriers  pursuant  to  Section  208  of  the 
Act. 

a.  Service.  Pursuant  to  amended  rule 
47  CFR  1.735,  the  complainant  must 
personally  serve  the  complaint  on  the 
defendant,  as  well  as  serve  copies  of  the 
complaint  with  the  Mellon  Bank,  the 
Secretary  of  the  Commission,  and  the 
responsible  Bureau  or  Bureaus.  Parties 
must  serve  all  pleadings  subsequent  to 
the  complaint  by  (1)  hand  delivery;  (2) 
overnight  delivery;  or  (3)  facsimile 
transmission  followed  by  mail  delivery. 
(No.  of  respondents:  760;  hours  per 
response:  1  hour;  total  annual  burden: 
760  hours). 

b.  Pleading  Content  Requirements. 
See  47  CFR  1.734  for  specifications  for 
pleadings,  briefs  and  other  documents. 
Pursuant  to  amended  rules  47  CFR 
1.721, 1.724, 1.726,  documents  on 
which  a  party  intends  to  rely  must  be 
attached  to  the  complaint,  answer,  and 
reply,  including  an  inventory  of  all  such 
documents,  wiUi  an  explanation  of  how 
the  party  decided  that  each  particular 
document  was  relevant  to  the  issues  in 
dispute.  Parties  are  required  to  attach 
copies  of  documents  rather  than  identify 
them,  and  to  explain  why  and  how  each 
document  is  relevant  to  ihe  matters  in 
dispute.  Pursuant  to  amended  rules  47 
CFR  1.721, 1.724, 1.726,  and  1.727,  the 
complaint,  answer,  reply  and  any 
motions  seeking  dispositive  orders  must 
contain  proposed  findings  of  fact, 
conclusions  of  law,  and  supporting  legal 
analysis.  See  47  CFR  1.720  for  general 
pleading  requirements.  See  also  47  CFR 
1.736  for  complaints  filed  pursuant  to 
Section  276  of  the  Teleconmiunications 
Act.  Pursuant  to  amended  rule  47  CFR 
1.721,  the  complaint  must  contain  a 
verification  of  payment  of  the  filing  fee, 
a  certificate  of  service,  a  certification 
that  the  complainant  has  discussed  the 
possibility  of  settlement  with  the 
defendant,  including  a  statement  that 
the  complainant  mailed  a  certified  letter 
outlining  the  allegations  that  form  the 
basis  of  Uie  complaint  it  anticipated 
filing  with  the  Commission  to  the 
defendant  carrier  that  invited  a  response 
within  a  reasonable  period  of  time  and 

a  brief  summary  of  all  additional  steps 
taken  to  resolve  the  dispute  prior  to  the 
filing  of  the  formal  complaint,  and,  if 
damages  are  claimed,  either  a 
computation  of  damages  or  an 
explanation  why 'a  computation  of 
damages  cannot  be  submitted.  Pursuant 
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to  amended  rule  47  CFR  1.724.  the 
answer  must  contain  certification  that 
the  defendant  discussed  the  possibility 
of  settlement  with  the  complainant  prior 
to  the  filing  of  the  formal  complaint. 
Pursuant  to  amended  rule  47  CFR  1.727, 
motions  to  compel  must  contain 
certification  that  attempts  to  settle  the 
discovery  dispute  were  made  prior  to 
filing  the  motion.  Pursuant  to  amended 
rule  47  CFR  1.725.  parties  are  prohibited 
from  filing  cross-complaints  or 
counterclaims.  A  defendant  to  a  formal 
complaint  may.  however,  file  claims 
arising  out  of  the  same  set  of  facts  as 
such  complaint  as  a  separate  formal 
complaint.  See  47  CFR  1.723  for 
requirements  for  joinder  of  complaints 
and  causes  of  action.  Any  document 
purporting  to  be  a  formal  complaint 
which  does  not  state  cause  of  action  will 
be  dismissed.  Any  other  pleading  filed 
in  a  formal  complaint  proceeding  not  in 
conformity  with  the  requirements  of  the 
applicable  Commission  rules  will  be 
deemed  defective.  See  47  CFR  1.728. 
[No.  of  respondents:  760;  hours  per 
response:  3.0  hours;  total  annual 
burden:  2,280  hours). 

c.  Discovery.  Pursuant  to  rule  47  CFR 
1.729  complainants  must  file  and  serve 
any  requests  for  interrogatories,  up  to  a 
limit  of  10,  concurrently  with  their 
complaints,  defendants  must  file  and 
serve  any  requests  for  interrogatories,  up 
to  a  limit  of  10,  prior  to  or  concurrently 
with  their  answer,  and  complainants 
must  file  and  serve  any  requests  for 
interrogatories  that  are  directed  solely  at 
facts  underlying  affirmative  defenses 
asserted  by  the  defendant  in  its  answer, 
up  to  a  limit  of  5.  within  3  calendar 
days  of  service  of  the  defendant's 
answer.  Individuals  who  are  provided 
access  to  proprietary  information  shall 
sign  a  notarized  statement  affirmatively 
stating  that  the  individual  has 
personally  reviewed  the  Commission's 
rules  and  understands  the  limitations 
they  impose  on  the  signing  party. 
Parties  must  maintain  a  log  recording 
the  number  of  copies  made  of  all 
proprietary  materials  and  the  persons  to 
whom  the  copies  have  been  provided. 
Upon  termination  of  a  formal  complaint 
proceeding,  all  originals  and 
reproduction  of  any  proprietary 
materials  disclosed  in  that  proceeding, 
along  with  the  log  recording  persons 
who  received  copies  of  such  materials, 
shall  be  provided  to  the  producing 
party.  See  47  CFR  1.731.  (No.  of 
respondents:  760;  hours  per  response: 
2.25  hours;  total  annual  burden:  1.425 
hours). 

d.  Scanning.  Pursuant  to  amended 
rule  47  CFR  1.729.  the  Commission  may 
impose  a  scanning  or  other  electronic 
formatting  requirement  for  submission 


of  large  numbers  of  documents  in 
certain  cases.  (No.  of  respondents:  38; 
hours  per  response:  5  hours;  total 
annual  burden:  190  hours). 

e.  Damages.  Damages  must  be 
specifically  requested.  See  47  CFR 
1.722.  Pursuant  to  amended  rule  47  CFR 
1.722,  where  the  Commission  has 
ordered  parties  to  attempt  to  negotiate  a 
damages  amount  according  to  an 
approved  damages  formula,  the  parties 
must  submit  to  the  Commission,  within 
thirty  days,  the  written  results  of  such 
negotiations.  The  written  statement 
shall  contain  one  of  the  following:  (1) 
The  parties'  agreement  as  to  the  amount 
of  damages;  (2)  a  statement  that  the 
parties  are  continuing  to  negotiate  in 
good  faith  and  a  request  for  an  extension 
of  time  to  continue  such  negotiations;  or 
(3)  the  bases  for  the  continuing  dispute 
and  the  reasons  why  no  agreement  can 
be  reached.  (No.  of  respondents:  380; 
hours  per  response:  1  hour  per  filing; 
total  annual  burden:  380  hours). 

f.  Briefs.  Pursuant  to  amended  rule  47 
CFR  1.732.  briefs  may  be  prohibited  or 
limited.  Where  permitted,  briefs  must 
contain  all  claims  and  defenses  that  the 
party  wants  the  Commission  to  address. 
Each  brief  must  attach  all  documents  on 
which  it  relies  and  explain  how  each 
attachment  is  relevant  to  the  issues. 
Brief  length  has  been  shortened  to  25 
pages  for  initial  briefs  and  10  pages  for 
reply  briefs.  See  also  47  CFR  1.734  for 
specifications  for  briefs  and  other 
documents.  (No.  of  respondents:  760; 
hours  per  response:  3  hours;  total 
annual  burden:  2280  hours).  • 

g.  Designation  of  Agent  for  Service. 
Pursuant  to  amended  rule  47  CFR 
1.47(h),  the  Commission  will  maintain  a 
directory  of  agents  designated  by 
carriers  to  receive  service  of  process. 
The  directory  will  list,  for  both  the 
carrier  and  its  agent(s).  names, 
addresses,  telephone  or  voice-mail 
numbers,  facsimile  numbers,  and 
Internet  e-mail  addresses  if  available.  In 
addition,  the  carrier  shall  list  any  other 
names  by  which  it  is  known  or  under 
which  it  does  business.  If  the  carrier  is 
an  affiliated  company,  the  carrier  must 
also  list  its  parent,  holding,  or 
management  company.  Parties  are 
required  to  notify  the  Commission 
within  one  week  of  any  changes  in  their 
designated  agents.  Parties  will  be 
required  to  designate  their  service 
agent(s)  to  the  Commission  by  filing  the 
required  information  with  the  Formal 
Complaints  and  Investigations  Branch  of 
the  Common  Carrier  Bureau.  (No.  of 
respondents:  4965;  hours  per  response: 
.25  hours;  total  annual  burden:  1.241.25 
hours). 

h.  Joint  Statement  of  Stipulated  Facts 
and  Status  Conferences.  Pursuant  to 


amended  rule  47  CFR  1.732(h),  parties 
must  file  a  joint  statement  of  stipulated 
facts,  disputed  facts  and  key  legal  issues 
at  least  two  business  days  prior  to  the 
initial  status  conference.  Pursuant  to 
amended  rule  47  CFR  1.733(b),  parties 
must  file  a  joint  statement  of  proposals 
agreed  to  and  disputes  remaining  as  the 
result  of  a  meet  and  confer  conference 
at  least  two  business  days  prior  to  the 
scheduled  initial  status  conference. 
Pursuant  to  amended  rule  47  CFR 
1.733(f),  following  every  status 
conference,  parties  must  file  a  joint 
proposed  order,  including  alternative 
proposed  orders  where  the  parties  are 
unable  to  agree,  memorializing  the  oral 
rulings  made  during  the  status 
conference  or  file  a  transcript  of  either 
the  audio  recording  or  stenographic 
transcription  of  the  oral  rulings  made 
during  the  status  conference.  (No.  of 
respondents:  760;  hours  per  response:  2 
hours;  total  annual  burden:  1520  hours), 
i.  Fi7/ng  of  Copies  of  Proposed  Orders 
on  Disks.  Pursuant  to  amended  rule 
1.734(d)  all  proposed  orders  must  be 
submitted  both  as  hard  copies  and  on 
computer  disk  formatted  to  be 
compatible  with  the  Commission's 
computer  system  and  using  the 
Commission's  current  wordprocessing 
software.  Each  disk  should  be  clearly 
labelled  with  the  submitting  party's 
name,  proceeding,  type  of  pleading,  and 
date  of  submission.  Each  disk  should  be 
accompanied  by  a  cover  letter.  This 
requirement  may  be  waived  upon  a 
showing  of  good  cause.  (No.  of 
respondents:  760;  hours  per  response:  .5 
hours;  total  annual  burden:  380  hours), 
j.  FCC  485— Intake  Form.  Pursuant  to 
47  CFR  1.721(a)(12),  the  complainant 
must  submit  a  completed  intake  form 
with  any  formal  complaint  to  indicate 
that  the  complaint  satisfies  the 
procedural  and  substantive 
requirements  under  the  Act  and  our 
rules.  The  completed  intake  form  must 
also  identify  all  relevant  statutory 
provisions,  any  relevant  procedural 
history  of  the  case,  and.  in  the  case  of 
a  Section  271(d)(6)(B)  complaint, 
whether  the  complainant  desires  to 
waive  the  90-day  resolution  deadline. 
(No.  of  respondents:  380;  hours  per 
response:  .5  hours  per  filing;  total 
annual  burden:  190  hours).  A  public 
notice  will  be  issued  to  announce  the 
availability  of  FCC  Form  485.  The 
information  has  been  and  is  currently 
being  used  by  the  Commission  to 
determine  the  sufficiency  of  the 
complaint  and  to  resolve  the  merits  of 
the  dispute  between  the  parties. 
Obligation  to  respond:  Required  to 
obtain  or  retain  benefits.  Public 
reporting  burden  for  the  collections  of 
information  is  as  noted  above.  Send 
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comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collections  of  infoimation.  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretory. 

IFR  Doc.  98-6654  Filed  3-13-98;  8:45  am) 

HUJNO  COM  cnt-et-p 


FEDERAL  COAIMUNICATIONS 
COMMISSION 

Public  Infonnation  Collection 
Approved  bf  Office  of  Management 
andBudget 

March  6. 1998. 

The  Federal  Qnnmunications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
infonnation  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Not  withstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  faiUng  to 
comply  vtdth  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Judy  Boley,  Federal  Communications 
Commission.  (202)  418-0214. 

Federal  Gonununicatioiis  Commission 

OMB  Control  No.:  3060-0767. 

Expiration  Date:  7/31/1998. 

Title:  Auction  Forms  and  License 
Transfer  Disclosures  Supplement  for  the 
2nd  R&O,  Order  on  Reconsideration, 
and  5th  NPRM  in  CC. 

Docket  No.  92-297. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  773,000 
annual  hour;  average  .5-20  hours  per 
response;  180,000  responses. 

Description:  The  auction  rules, 
among,  other  things,  require  small 
business  applicants  to  submit 
ownership  infonnation  and  gross 
revenues  calculations,  and  all 
applicants  to  submit  terms  of  joint 
bidding  agreements  (if  any). 
Additionally  in  case  a  licensee  defaults 
or  loses  its  hcense,  the  Commission 
retains  the  discretion  to  reauction  such 
licenses.  This  collection  was  revised  to 
include  additional  requirements  that  are 
a  result  of  the  Commission  adopting  a 
general  rule  to  determine  the  amount  of 
unjust  enrichment  payments  to  be 


assessed  upon  assignment,  transfer, 
partitioning  and  sisaggregation  of 
licenses.  The  new  rule,  applicable  to  all 
current  and  future  licensees,  is  based 
upon  the  unjust  enrichment  rule 
applicable  to  broadband  PCS  licensees. 
Therefore,  transfer  disclosure 
requirements  apply  in  all  license 
transactions.  The  Commission  is  also 
amending  its  general  anti-collusion 
rules,  permitting  the  holder  of  a  non- 
controlling  attributable  interest  in  an 
applicant  to  obtain  an  ownership 
interest  in  or  enter  into  a  consortium 
arrangement  with  another  applicant  for 
a  license  in  the  same  geographic  area 
provided  that  the  original  appUcant  has 
withdrawn  from  the  auction,  is  no 
longer  placing  bids,  and  has  no  further 
eligibility.  To  meet  the  requirements  of 
the  exception,  the  attributable  interest 
holder  wiU  be  required  to  certify  to  the 
Commission  that  it  did  not 
communicate  with  the  new  applicant 
prior  to  the  date  the  original  applicant 
withdrew  from  the  auction,  and  that  it 
will  not  convey  bidding  information. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  98-6658  Filed  3-13-98;  8:45  am] 

BiLUNQ  oooe  cna-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Pu^ic  Infonnation  Collections 
Approved  t>y  Office  of  Management 
andBudget 

March  6. 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  tor  the  following  public 
information  collections  pursuant  to  the 
PaperwoA  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0736. 

Expiration  Date:  09/30/98. 

Title:  Implementation  of  the  Non- 
Accounting  Safeguards  of  Sections  271 
and  272  of  the  Communications  Act  of 
1934,  as  amended,  CC  Docket  No.  96- 
149. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 


UMI 


Estimated  Annual  Burden:  5 
respondents;  60.6  hours  per  response 
(avg.);  303  total  annual  burden  hours  for 
all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 
Frequency  of  Response:  On  occasion. 
Description:  Section  272  of  the 
Telecommimications  Act  of  1996 
requires  that  BOCs  make  infonnation 
available  to  third  parties  if  it  makes  that 
information  available  to  its  section 
272(a)  affiliates.  In  an  Order  released 
February  6, 1998,  the  Commission's 
Common  Carrier  Bureau  resolved 
questions  regarding  the  application  of 
sections  10  and  272  of  the 
Communications  Act  of  1934,  as 
amended,  (Act)  to  the  provision  of  E911 
services  by  the  Bell  Operating 
Companies  (BOCs).  Bell  Operating 
Companies,  Petitions  for  Forbearance 
from  the  Application  of  Section  272  of 
the  Communications  Act  of  1934,  As 
Amended,  to  Certain  Activities,  CC 
Docket  No.  96-149,  DA  98-220. 
Memorandum  Opinion  and  Order  (Com. 
Car.  Bur.  Feb.  6. 1998)  (February  6 
Order).  E911  services  enable  emerg«icy 
service  personnel  to  identify  the 
location  of  the  party  calling  911,  and  are 
essential  to  the  safety  of  many 
Americans.  In  the  February  6  Order,  the 
Bureau  determined  that  the  BOCs'  E911 
services  are  interLATA  information 
services.  One  consequence  of  this 
determination  was  that  each  BOC  had 
an  obUgation  imder  section  272(a)(2)(C) 
of  the  Act  to  provide  E911  services  only 
through  a  separate  affiliate.  In  the 
February  6  C^der,  the  Bureau  forbore 
from  the  application  of  this  separate 
affiliate  requirement  purauant  to  the 
forbearance  authority  in  section  10  of 
the  Act,  thus  permitting  the  BOCs  to 
provide  E911  services  on  an  integrated 
basis.  The  Bureau  determined  that 
requiring  the  BOCs  to  provide  E911 
services  only  through  separate  affiliates 
would  have  increased  the  cost,  but  not 
the  quality,  of  those  services.  In  the 
February  6  Order,  the  Bureau 
maintained  the  substance  of  the 
statutory  nondiscrimination 
requirement  by  requiring  each  BOC  to 
provide  unaffiliated  entities  with  all 
listing  information,  including  unlisted 
and  unpublished  numbers  as  well  as  the 
numbers  of  other  local  exchange 
carriers'  customers,  that  the  BOC  uses  to 
provide  E911  services,  even  though  that 
Order  was  permitting  the  BOCs  to 
provide  those  services  on  an  integrated 
basis.  The  Bureau  required  that  this 
listing  information  be  provided  at  the 
same  rates,  terms,  and  conditions,  if 
any,  the  BOC  charges  or  imposes  on  its 
own  E911  savices.  The  BOCs  are 
already  required  to  account  for  their 
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E911  services  on  the  books  of  account 
that  they  maintain  in  accordance  with 
Part  32  of  the  Commissions  rules.  The 
Commission  requires  that  the  BOCs  treat 
their  E911  serves  as  nonregulated 
activities  for  federal  accoimting 
purposes  to  the  extent  they  involve 
storage  and  retrieval  functions  included 
within  the  statutory  definition  of 
information  service.  The  BOCs  shall 
record  any  charges  they  impute  for  their 
E911  services  in  their  revenue  accounts. 
The  BOCs  shall  accoimt  for  any  imputed 
charges  by  debiting  their  nonregulated 
operating  revenue  accounts  and 
crediting  their  regulated  revenue 
accoimts  by  the  amounts  of  the  imputed 
charges.  The  BOCs  shall  make  any 
changes  to  their  cost  allocation  manuals 
necessary  to  reflect  this  account.  The 
BOCs'  independent  auditors  shall 
include  this  accovmting  in  their  review 
of  the  BOCs  compliance  with  their  cost 
allocation  manuals.  The  requirements 
will  be  used  to  ensiire  that  BOCs 
comply  with  the  nondiscrimination 
requirements  under  the  1996  Act. 
Obligation  to  comply:  mandatory. 
OhW  Control  No:  3060-0785. 
Expiration  Date:  08/31/98. 
Title:  Changes  to  the  Board  of 
Directors  of  the  National  Exchange 
Carrier  Association  and  the  Federal- 
State  Joint  Board  on  Universal  Service, 
CC  Docket  Nos.  97-21  and  96-45. 
Fonn  No.:  FCC  Form  457. 
Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  5000 
respondents;  11.13  hours  per  response 
(avg.);  55,650  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $4,903,000. 
Frequency  of  Response:  On  occasion. 
Description:  The  Telecommunications 
Act  of  1996  directed  the  Commission  to 
initiate  a  rulemaking  to  reform  our 
system  of  universal  service  so  that 
universal  service  is  preserved  and 
advanced  as  markets  move  toward 
competition.  On  May  8. 1997,  the 
Commission  released  the  Report  and 
Order  on  Universal  Service  (Universal 
Service  Order)  in  CC  Docket  96-45  that 
established  new  federal  universal 
service  support  mechanisms  consistent 
with  the  imiversal  service  provisions  of 
section  254.  In  the  Fourth  Order  on 
Reconsideration  in  CC  Docket  No.  96- 
45,  Report  arid  Order  in  CC  Docket  Nos. 
96-45,  96-262,  94-1,  91-213,  95-72 
(adopted  December  30, 1997,  released 
December  30, 1997),  the  Commission 
reconsidered  certain  aspects  of  the 
Universal  Service  Order  and  exempted 
additional  entities  trom  universal 
service  contribution  and  reporting 


requirements.  Broadcasters  and  schools, 
colleges,  universities,  rural  health  care 
providers,  and  systems  integrators  that 
derive  de  minimis  amounts  of  revenue 
from  the  resale  of  telecommimications 
will  not  be  required  to  contribute  to 
universal  service.  Entities  whose  aimual 
contribution  would  be  less  than  $10,000 
will  not  be  required  to  contribute  to 
universal  service  or  comply  with 
universal  service  reporting 
requirements.  Contributora  exempt  from 
filing  and  contributing  because  of  de 
minimis  revenues  must  complete  and 
retain  the  FCC  457  worksheet  and  make 
it  available  to  the  Commission  or  to  the 
Universal  Service  Administrator  upon 
request.  Underlying  carriers  should 
include  revenues  derived  from 
providing  telecommunications  to 
entities  qualifying  for  the  de  minimis 
exemption  in  line  34-47,  where 
appropriate  of  their  Universal  Service 
Worksheet.  The  Universal  Service 
Worksheet.  FCC  Form  457  has  been 
revised  to  make  it  consistent  with  recent 
actions  taken  by  the  Commission  in  the 
universal  service  proceeding.  We  have 
revised  the  Woricsheet  and  instructions 
to  the  Worksheet  Specifically,  we 
revised  the  instructions  to  clarify  that 
quarterly  contributions  will  be  paid  in 
monthly  installments  and  further  clarify 
the  method  by  which  the  administrator 
of  the  universal  service  support 
mechanisms  calculates  the  individual 
quarterly  contributions  of  universal 
service  contributora.  We  revised  the 
instructions  to  provide  a  list  of  entities 
that  are  excluded  from  federal  universal 
service  contribution  requirements.  The 
instructions  direct  entities  preparing 
Worksheets  to  include  on  Line  27 
amounts  associated  with  waived 
presubscribed  interexchange  carrier 
charges  for  Lifeline  customers  who  have 
toll  blocking  and  clarify  that  revenues 
derived  from  the  lease  of  bare 
transponder  capacity  should  not  be 
included  in  Lines  32  or  46.  In  addition, 
we  revised  Line  4,  "Principal 
communications  business,"  to  include  a 
new  category,  "SMR  (dispatch)"  and 
clarify  that,  where  possible,  contributors 
should  list  billed  revenues  that  are 
based  on  books  of  account.  Finally,  we 
added  a  new  Line  51.  CcHitributora  that 
wish  to  request  Commission 
nondisclosure  of  information  contained 
in  the  Worksheet  may  check  a  box  in 
Line  51  to  do  so.  Contributors  are 
required  to  file  the  Worksheet  by  March 
31, 1998.  The  information  will  be  used 
by  the  Commission  and  the  >^ 

Administrator  or  Temporary 
Administrator  to  calculate  contributions 
to  the  universal  service  support 
mechanisms.  Copies  of  the  Universal 


Service  Worksheet  may  be  obtained 
from  USAC  by  calling  (973)  560-4400  or 
from  the  Commission's  website 
(www.fcc.gov/formpage.html)  and  from 
the  Commission's  fax-on-demand  line  at 
(202)  418-2830  and  selecting  dociunent 
nimiber  6730  system.  Respondents 
obligation  to  comply:  Mandatory. 

OAfB  Control  No.:  3060-0818. 

Expiration  Date:  09/30/98. 

Title:  Geocode  Data  Request. 

Form  No.  :W A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  19 
respondents;  37  houra  per  response 
(avg.);  703  total  annual  burden  hours  for 
all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  One-time 
requirement. 

Description:  Pureuant  to  Congress's 
directive  in  the  Telecommunications 
Act  of  1996  that  the  Commission 
establish  support  mechanisms  to  ensure 
the  delivery  of  affordable 
telecommunications  service  to  all 
Americans,  the  Commission  determined 
on  May  8, 1997  that  universal  service 
support  for  rural,  insular,  and  high  cost 
areas  (collectively  refnred  to  as  high 
cost  areas)  should  be  based  on  forward- 
looking  economic  costs.  The 
Commission  stated  that  it  would  select 
a  tederal  mechanism  for  high  cost 
support  to  non-rural  carriera  by  August 

1998.  That  federal  mechanism  will 
determine  high  cost  support  for  non- 
rural  carriers  beginning  on  January  1, 

1999.  Nineteen  non-rural 
telecommunications  common  carriers 
were  requested  to  volimtarily  submit 
data  relating  to  extent  of  their  use  of 
geocoded  data  to  locate  customera.  The 
Commission  will  use  the  information 
collected  in  the  data  request  in  its 
determination  of  whether  geocode  data 
should  be  used  as  inputs  to  a  federal 
mechanism  that  will  estimate  the 
forward-looking  economic  costs  that 
non-rural  carriera  will  incur  to  provide 
universal  service  in  rural,  insular,  and 
high  cost  areas.  Obligation  to  comply: 
voluntary. 

OMB  Control  No.:  3060-0536. 

Expiration  Date:  08/31/98. 

Title:  Rules  and  Requirements  for 
Telecommunications  Relay  Services 
(TRS)  Interstate  Cost  Recovery. 

Form  No:  FCC  Form  431. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  5000 
respondents;  3.11  hours  per  response 
(avg.);  15,593  total  annual  burden  houra 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 


UMI 


Frequency  of  Response:  On  occasion. 
Description:  Title  IV  of  the  Americans 
with  Disabilities  Act,  Pub.  L.  No.  101- 
336.  Section  401, 104  Stat.  327,  366-69 
(codified  at  47  U.S.C.  Section  225) 
requires  the  Federal  Communications 
Commission  to  ensure  that 
telecommunications  relay  services  are 
available  to  persons  with  hearing  and 
speech  disabilities  in  the  United  States. 
Among  other  things,  the  Commission  is 
required  by  47  U.S.C.  Section  225(d)(3) 
to  enact  and  oversee  a  shared-hmding 
mechanism  (TRS  Fund)  for  recovering 
the  costs  of  providing  interstate  TRS. 
The  Commission's  regulations 
concerning  the  TRS  Fund  are  codified  at 
47  CFR  Section  64.604(c)(4).  Pursuant  to 
these  regulations,  the  National  Exchange 
Carrier  Association  (NECA)  has  been 
appointed  Administrator  of  the  TRS 
Fund.  The  Commission's  rules  require 
all  carriers  providing  interstate 
telecommunications  services  to 
contribute  to  the  TRS  Fund  on  an 
annual  basis.  Contributions  are  the 
product  of  the  carrier's  gross  interstate 
revenues  for  the  previous  year  and  a 
contribution  factor  determined  annually 
by  the  Commission.  The  collected 
contributions  are  used  to  compensate 
TRS  providers  for  the  costs  of  providing 
interstate  TRS  service.  The  Commission 
releases  an  order  each  year  approving 
the  contribution  factor,  payment  rate 
and  TRS  Fund  Worksheet  for  the 
following  year.  Accordingly,  on 
December  22, 1997.  the  Commission's 
Common  Carrier  Bureau,  acting  under 
delegated  authority,  released  an  order 
approving  the  contribution  factor  for  the 
April  1998  through  March  1999 
contribution  period  and  the  1998  TRS 
Fund  Woricsheet  (FCC  Form  431)  and 
also  making  several  revisions  to  the 
form.  The  data  in  the  report  will  be  used 
to  ensure  that  carriers  properly  fund 
interstate  TRS.  All  carriers  providing 
interstate  telecommunications  service 
must  file  this  worksheet.  Other 
telecommunications  carriers  may 
voluntarily  file  this  worksheet.  The 
requested  information  is  used  to 
administer  the  TRS  Fund.  Information  is 
used  to  calculate  a  national  average  to 
recover  the  total  interstate  TRS  revenue 
requirements  and  to  determine  the 
appropriate  payment  due  to  the  TRS 
providers  participating  in  the  shared- 
funding  plan.  Obligation  to  comply: 
required  to  obtain  benefit.  A  public 
notice  will  be  issued  to  announce  the 
availability  of  the  revised  FCC  Form 
431. 

OMB  Control  No:  3060-0816. 
Expiration  Date:  08/31/98. 


Title:  Local  Competition  in  the  Local 
Exchange  Telecommunications  Services 
Report. 

Form  No.:  N/A. 

Respondtnts:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  9 
respondents;  18  responses;  310  hours 
per  response  (avg.);  5580  total  annual 
burden  hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Quarterly. 

Description:  The  Telecommunications 
Act  of  1998  (1996  Act).  Pub.  Law  No. 
104-104, 110  Stat  56,  codified  47  U.S.C. 
§§  151  et  saq.,  imposes  obligations  and 
responsibilities  on  telecommunications 
carriers,  particularly  incumbent  local 
exchange  carriers  (LECs),  that  are 
primarily  designed  to  open 
telecommunications  markets  to 
competitive  entry,  to  promote  universal 
service,  and  to  lessen  the  need  for 
government  regulation  of 
telecommunications.  Pursuant  to  these 
overall  goals,  the  statute  directed  the 
Commission  to  adopt  regulations  to 
implement  specific  statutory 
requirements,  including  regulations 
governing  the  provision  of 
interconnection  of  incumbent  LEC 
facilities  with  new  local  exchange 
service  competitors,  and  the  competitive 
entry  of  Bril  Operating  Companies 
(BOCs)  into  previously  prohibited 
interexchange  and  other  services 
markets.  As  part  of  its  responsibilities 
toward  achieving  the  intent  of  the 
statute,  the  Commission  must  have 
adequate  data  at  hand  to  evaluate  the 
success  of  these  efforts.  The 
Commission  has  asked  certain  carriers 
to  complete  a  two  page  survey 
questionnaire.  The  questions  are  limited 
to  technical  queries  about  the  nature 
and  extent  of  carrier-provided  access 
facilities;  switch  ports  and  non- 
switched  service  lines;  number  of 
customers  purchasing  specific  services; 
state  operations  data;  total  carrier- 
handled  switched  local,  intrastate  toll, 
and  interstate  toll  minutes;  and  number 
of  local  telephone  numbers  ported  as  of 
end-of-year  1997.  The  data  request  is 
necessary  to  evaluate  the  status  of 
developing  competition  in  local 
exchange  teleconununications  markets. 
This  information  will  be  used  by 
Commission  economists  and  carrier 
analysts  to  advise  the  Commission  about 
the  efficacy  of  Commission  rules  and 
policies  adopted  to  implement  the 
Telecommunications  Act  of  1996. 
Obligation  to  respond:  voluntary. 

OMB  Control  No.:  3060-0814. 
Expiration  Date:  06/30/98. 


Title:  Section  54.301  Local  Switching 
Support  and  Local  Switching  Support 
Data  Collection  Form  and  Instructions. 

Form  No:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  192 
respondents;  21.55  hours  per  response 
(avg.);  4138  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  ^Response:  On  occasion; 
annually. 

Description:  The  Telecommunications 
Act  of  1996  directed  the  Commission  to 
initiate  a  rulemaking  to  reform  our 
system  of  universal  service  so  that 
universal  service  is  preserved  and 
advanced  as  markets  move  toward 
competition.  On  May  8, 1997,  the 
Commission  released  the  Report  and 
Order  on  Universal  Service  (Universal 
Service  Order)  in  CC  Docket  96-45  that 
established  new  federal  universal 
service  supped  mechanisms  consistent 
with  the  universal  service  provisions  of 
section  254.  In  the  Fovirth  Order  on 
Reconsideration  in  CC  Docket  No.  96- 
45,  Report  and  Order  in  CC  Docket  Nos. 
96-45.  96-262.  94-1.  91-213, 95-72 
(adopted  December  30, 1997.  released 
December  30, 1997),  the  Commission 
reconsiders  certain  aspects  of  the 
Universal  Service  Order.  Among  othm 
things,  the  Foiuth  Order  on 
Reconsideration  adopts  a  precise 
methodology  for  the  universal  service 
administrator  to  use  in  calculating  the 
average  unseparated  local  switching 
revenue  requirement.  Although  this  rule 
generally  requires  carriers  to  submit 
data  on  October  1  of  each  year,  the 
universal  service  administrator  must 
collect  data  from  carriers  that  do  not 
participate  in  the  NECA  common  line 
pool  immediately  to  prepare  for  the 
1998  year.  Each  incumbent  local 
exchange  carrier  that  is  not  a  member  of 
the  NECA  Common  Line  tariff,  that  has 
been  designated  an  eligible 
telecommimications  carrier,  and  that 
serves  a  study  area  with  50,000  or  fewer 
access  lines  ^all,  for  each  study  area, 
provide  the  Administrator  with  the 
projected  total  unseparated  dollar 
amount  assigned  to  each  account  in 
Section  54.301(b)  for  1998.  Of  the 
carriers  that  do  not  participate  in  the 
NECA  conunon  line  pool.  20  of  these 
carriers  are  "average  schedule" 
companies  as  defined  in  Part  69.605(c) 
of  the  Commission's  rules.  Each 
inciunbent  local  exchange  carrier  that  is 
not  a  member  of  the  NECA  Common 
Line  tariff,  that  is  an  average  schedule 
company,  that  has  been  designated  an 
eligible  telecommunications  carrier,  and 
that  serves  a  study  area  with  50,000  or 
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fewer  access  lines  shall,  for  each  study 
area,  provide  the  Administrator  with 
their  total  number  of  access  Unes,  total 
number  of  central  offices,  and  projected 
access  minutes  for  1998.  These 
companies  receive  local  switching 
support  calculated  pursuant  to  section 
54.301(0,  whereas  the  remaining 
companies  receive  support  calculated 
pursuant  to  section  54.301(b).  This  data 
request  is  necessary  to  calculate  the 
average  unseparated  local  switching 
revenue  requirement.  This  revenue 
requirement  calculation  is  necessary  to 
calculate  the  amount  of  local  switching 
support  that  carriers  will  receive.  This 
data  request  is  necessary  to  calculate  the 
average  unseparated  local  switching 
revenue  requirement.  Obligation  to 
comply:  mandatory. 

OMB  Control  No.:  3060-0809. 

Expiration  Date:  02/28/2001. 

Title:  Communications  Assistance  for 
Law  Enforcement  Act — CC  Docket  No. 
97-213  (Proposed  rule). 

Form  No:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  14,000 
respondents;  3.3  hours  per  response 
(avg.);  46,725  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  On  October  25. 1994. 
Congress  passed  and  the  President 
signed  the  Communications  Assistance 
for  Law  Enforcement  Act  (GALEA),  Pub. 
L.  No.  103-414, 108  Stat.  4279  (1994). 
The  Act  was  designed  to  respond  to 
rapid  advances  in  telecommunications 
technology  and  eliminate  obstacles 
faced  by  law  enforcement  personnel  in 
conducting  electronic  surveillance. 
Section  301  of  CALEA  also  requires  the 
Commission  to  prescribe  and  enforce 
the  procedures  and  record  keeping  that 
entities  subject  to  CALEA  must  follow 
after  receiving  lawful  electronic 
surveillance  requests  from  law 
enforcement  entities.  To  accomplish 
this  statutory  objective,  the  NPRM 
issued  in  CC  Docket  No.  97-213 
proposed  the  creation  of  a  subpart  to 
Part  64  of  the  Commission's  rules,  that 
would  require  each  telecommunications 
carrier:  file  a  CALEA  compliance 
statement  with  the  Commission  (47  CFR 
§  64.1705(a)  (no.  of  respondents:  3500; 
hours  per  response:  1  hours;  total 
annual  burden:  3500  hours));  have 
responsible  employees  sign  affidavits 
that  the  electronic  surveillance  was 
conducted  lawfully  (47  CFR  §64. 1704(c) 
no.  of  respondents:  3500;  hours  per 
response:  2.45;  total  annual  hours: 
8575));  and  maintain  records  of 


electronic  surveillance  activity  (47  CFR 
§  64.1704(a)  (no.  of  respondents:  3500; 
hours  per  response:  4.9;  total  annual 
hours:  17,510)).  The  Commission  also 
proposed  to  waive  the  compliance 
statement  filing  requirement  for 
telecommunications  carriers  with 
annual  revenues  below  an  indexed 
threshold  (currently  $109  million),  in 
order  to  reduce  the  paperwork  burden 
on  small  and  rural  telecommunications 
carriers  (47  CFR  §  1705(b)).  We  also 
proposed  a  requirement  for  carriers  to 
maintain  a  list  of  all  persons  authorized 
to  process  lawful  requests  for  electronic 
surveillance  from  law  enforcement 
officials  (no.  of  respondents:  3500; 
hours  per  response:  5  hours;  total 
annual  hours:  17,500  hours).  If  adopted, 
the  information  submitted  to  the 
Commission  by  telecommunications 
carriers  will  be  used  to  determine 
whether  or  not  the  telecommunications 
carriers  are  in  conformance  with 
GALEA'S  requirements  and  the 
Commission's  rules.  The  information 
maintained  by  telecommunications 
carriers  will  be  used  by  law  enforcement 
ofHcials  to  determine  die  accountability 
and  accuracy  of  telecommunications 
carriers'  compliance  with  lawful 
electronic  surveillance  orders. 
Obligation  to  respond:  mandatory,  if 
adopted. 

0^fB  Control  No:  3060-0819. 

Expiration  Date:  09/30/98. 

Title:  Lifeline  Assistance  (Lifehne), 
Lifeline  Connection  Assistance  (Link 
Up)  Reporting  Worksheet  and 
histructions  (47  CFR  Sections  54.400- 
54.417). 

Form  No:  FCC  Form  497. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1500 
respondents;  18,000  responses;  3  hours 
per  response  (avg.);  42,000  total  annual 
burden  hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
monthly;  quarterly;  semi-annually. 

Description:  The  Telecommunications 
Act  of  1996  directed  the  Commission  to 
initiate  a  rulemaking  to  reform  our 
system  of  universal  service  so  that 
universal  service  is  preserved  and 
advanced  as  markets  move  toward 
competition.  On  May  8, 1997,  the 
Commission  released  a  Report  and 
Order  on  Universal  Service  (Universal 
Service  Order)  in  CC  Docket  96-45  that 
established  new  federal  universal 
service  support  mechanisms  consistent 
with  section  254.  In  the  Universal 
Service  Order,  the  Commission 
expanded  and  made  competitively 
neutral  its  programs  for  low-income 


consumers,  Lifeline  and  Link  Up.  On 
December  30, 1997,  the  Commission 
released  a  Fourth  Order  on 
Reconsideration  that  amended  some  of 
the  Lifeline  and  Link  Up  rules.  The 
following  describes  the  universal 
service  support  reimbursement  available 
to  eligible  telecommunications  carriers 
for  providing  Lifeline  and  Link  Up 
programs  to  qualifying  low-income 
customers:  Eligible  telecommunications 
carriers  are  permitted  to  receive 
universal  service  support 
reimbursement  for  offering  Lifeline 
service  to  qualifying  low-income 
customers;  eligible  telecommunications 
carriers  may  receive  universal  service 
support  reimbursement  for  the  revenue 
they  forego  in  reducing  their  customary 
charge  for  commencing 
telecommimications  service  and  for 
providing  a  deferred  schedule  for 
payment  of  the  charges  assessed  for 
commencing  service  for  which  the 
consumer  does  not  pay  interest,  in 
conformity  with  47  CFR  Section  54.411; 
eligible  telecommunications  carriers 
providing  toll-limitation  services  (TLS) 
for  qualifying  low-income  subscribers 
will  be  compensated  from  imiversal 
service  mechanisms  for  the  incremental 
cost  of  providing  either  toll  blocking  or 
toll  control;  and  eligible 
telecommunications  carriers  that  serve 
qualifying  low-income  consumers  who 
have  toll  blocking  shall  receive 
universal  service  support 
reimbursement  for  waiving  the 
Presubscribed  Interexchange  Carriers 
Charge  (PICC)  for  Lifeline  customers. 
FCC  Form  497  implements  the  Lifeline 
and  Link  Up  reimbursement  programs. 
Obligation  to  respond:  required  to 
obtain  benefits.  This  information  is 
necessary  in  order  for  eligible 
telecommimications  carriers  to  receive 
universal  service  support 
reimbursement  for  providing  Lifieline 
and  Link  Up.  Copies  of  the  form  may  be 
obtained  by  calling  USAC  at  (973)  884- 
8027. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington.  D.C.  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Solas, 

Secretary. 

(FR  Doc.  98-6666  Filed  3-13-98;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1195-OR] 

prorida;  Amendment  to  Notice  of  a 
Major  Oleaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1195-DR),  dated 
January  6, 1998.  and  related 
determinations. 
EFFECTIVE  DATE:  March  3. 1998 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  6, 1998: 

The  counties  of  Alachua,  DeSoto.  Levy  and 
Taylor  for  Public  Assistance  (already 
designated  for  Individual  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conununity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Dennis  H.  Kwriatkowski, 
Deputy  Associate  Director,  Response  and 
Pecovery  Directorate. 
[FR  Doc.  9&-6699  Filed  3-13-98;  8:45  am) 

aaXINQ  CODE  I7ia-<B-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-119S-DR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-1195-DR),  dated 
January  6, 1998,  and  related 
determinations. 


EFFECTIVE  tJATE:  March  5,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  6, 1998: 

Lafayette  and  Putnam  Counties  for  Public 
Assistance  (already  designated  for  Individual 
Assistance). 

Sarasota  Qaunty  for  Public  Assistance. 

(The  following  CaUlog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conununity  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  63.540,  Disaster  Legal  Services 
Program;  83,541 ,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

|FR  Doc.  98-6700  Filed  3-13-98;  8;45  am] 
BouNo  CODE  (Tia-aa-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-119$-DR] 

Florida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida,  (FEMA-1195-DR),  dated 
January  6, 1998,  and  related 
determinations. 
EFFECTIVE  DATE:  March  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  6, 1998: 


Brevard  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

Holmes  County  for  Public  Assistance. 

Levy  County  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program). 
Lacy  E.  Suiter, 
Executive  Associate  Director,  Response  and 
Recovery  Directora  te. 
[FR  Doc.  98-6701  Filed  3-13-98;  8:45  am] 

BILUNG  CODE  STIB-n-P 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  98-03] 

Sea  Dragon  Navigation  Ltd.,  et  al.— 
Possible  Violations  of  Sections  8, 
10(a)(1),  10(b)(1)  and  23  of  the 
Shipping  Act  of  1984;  Order  of 
Investigation  and  Kleartng 

Since  early  1996,  it  appears  that  Sea 
Dragon  Navigation  Ltd.  ("Sea  Dragon"), 
a  Hong  Kong  company,  has  become  an 
increasingly  active  and  problematic 
participant  in  the  inbound  Far  East- 
United  States  trades.  It  is  alleged  that 
Sea  Dragon  has  involved  itself  in  myriad 
rate  malpractices  with  respect  to  this 
traffic  including,  inter  alia,  improperly 
accessing  service  contracts  belonging  to 
other  shippers,  widespread 
misdescription  of  commodities  to  ocean 
common  carriers  transporting  the  cargo 
and  the  use  of  other  devices  such  as 
improper  connecting  carrier  agreements 
as  a  means  of  obtaining  transportation  at 
less  than  applicable  rates.  It  further 
appears  that,  in  the  conduct  of  this 
enterprise  Sea  Dragon  has  employed 
various  false  or  assumed  names,  and  has 
obtained  the  services,  participation  and 
assistance  of  numerous  companies, 
destination  agents  and  individuals,  both 
in  the  U.S.  and  abroad. 

Due  to  the  concerted  nature  of  the 
malpractices  apparently  carried  out 
here,  and  the  significant  inter- 
relationships, both  commercial  and 
corporate,  between  the  companies  and 
individuals  involved,  seventeen  (17) 
corporate  parties  and  individuals  are 
named  Respondents  herein: 

(1)  Sea  Dragon  Navigation  Ltd.  is  a 
Hong  Kong  company  located  at  Room 
602,  The  Centre  Mark,  287-299  Queen's 
Road  Central,  Hong  Kong,  PRC.  Sea 
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E)ragon  purports  to  be  an  ocean  common 
carrier  (i.e.  a  vessel  operator)  and  holds 
out  to  perform  such  services  pursuant  to 
its  ATFI  tariff  FMC  No.  011712-001, » 
effective  October  15, 1993.  Lee  Man 
Wong,  a.k.a.  Denis  Lee,  is  identified  in 
its  tariff  as  Sales  Manager  of  Sea  Dragon. 
K.  C.  "Philip"  Yu  is  the  Director  of  Sea 
Dragon. 

(2)  CES  Express  Inc.  ("CES  Express") 
is  a  California  corporation,  whose  place 
of  business  was  801  S.  Garfield  Avenue, 
Alhambra,  California  91801.  According 
to  the  1994  and  1995  Statement  by 
Domestic  Stock  Corporation  filed  with 
the  California  Secretary  of  State,  the 
President  of  CES  Express  is  Philip  Yu; 
Christine  Cheng  serves  as  Secretary  of 
the  corporation  and  as  its  resident  agent. 
Yun  Kei  Lo  is  Chief  Financial  Officer. 
As  relevant  herein,  CES  Express  served 
as  the  U.S.  destination  agent  of  Sea 
Dragon  with  respect  to  inboimd 
shipments  from  the  Far  East  to  U.S. 
West  Coast  ports  during  the  period  prior 
to  November  1996. 

(3)  Chin  Express  Services  Inc.  ("Chin 
Express  Services")  is  a  California 
corporation  whose  place  of  business  is 
410  S.  San  Gabriel  Boulevard,  Suite  7, 
San  Gabriel,  California  91776. 
According  to  the  1997  Statement  by 
Domestic  Stock  Corporation  filed  with 
the  Cahfomia  Secretary  of  State,  the 
President  of  Chin  Express  Services  is 
Philip  Yu;  Christine  Cheng  serves  as 
Secretary  and  Chief  Financial  Officer  of 
the  corporation,  and  as  its  resident 
agent.  As  relevant  herein,  Chin  Express 
Services  acted  as  the  U.S.  destination 
agent  of  Sea  Dragon  with  respect  to 
inbound  shipments  from  the  Far  East  to 
U.S.  West  Coast  ports  during  the  period 
subsequent  to  November  1996. 

(4)  L  &  L  Chain  Inc.  ("L  &  L  Chain") 
is  a  California  corporation  whose 
registered  place  of  business  is  317  South 
Isis  Avenue,  Inglewood,  California 
90301.  According  to  the  1996  Statement 
by  Domestic  Stodc  Corporation  filed 
with  the  California  Secretary  of  State, 
the  President  of  L  &  L  Chain  is  Yun  Kei 
Lo;  Christine  Cheng  serves  as  its 
resident  agent.  As  relevant  herein,  L  & 

L  Chain  acted  as  the  shipper  and/or 
consignee  with  respect  to  inbound 
shipments  from  the  Far  East  to  U.S. 
West  Coast  ports  prior  to  November 
1996. 

(5)  CTL  Maritime  (USA)  Inc.  ("CTL 
Maritime")  is  a  tariffed  and  bonded 
NVOCC  whose  place  of  business  is  317 
South  Isis  Avenue,  Suite  105, 
Inglewood,  California  90301.  CTL 
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Maritime's  address  is  the  same  as  L  &  L 
Chain,  and  is  the  address  previously 
reported  for  CES  Express.  Through  1996 
and  1997,  CTL  Maritime  has  served  as 
notify  party  and  destination  agent  on 
behalf  of  numerous  shipments 
purportedly  shipped  on  behalf  of 
Welrich  Trading,  L  &  L  Chain,  and 
Transnation  Shipping  Ltd.,  among  other 
shipper  names.  Raymond  Cheng  is  the 
Managing  Director  of  CTL  Maritime. 

(6)  Pan  Sharp  International  Limited 
("Pan  Sharp")  is  a  tariffed  and  bonded 
NVOCC  located  at  Room  602.  The 
Centre  Mark,  287-299  Queen's  Road 
Central,  Hong  Kong,  PRC.  Pan  Sharp 
holds  itself  out  as  an  NVOCC  pursuant 
to  its  ATFI  tariff  FMC  No.  014944-001. 
effective  September  5, 1997.2  Pan  Sharp 
currently  maintains  an  NVOCC  bond 
with  the  Intercargo  Insurance  Company, 
in  the  amount  of  $50,000.  Bond  No. 
102737  became  effective  June  13. 1997. 

As  relevant  herein,  Pan  Sharp  is 
believed  to  have  been  established  by  the 
principals  of  Sea  Dragon,  and  currently 
operates  from  the  same  premises  as 
those  occupied  by  Sea  Dragon.  The 
NVOCC  bond  form  filed  on  behalf  of 
Pan  Sharp  includes  the  corporate 
certification  of  corporate  Sales  Manager 
Lee  Man  Wong,  also  known  to  be  the 
Sales  Manager  of  Sea  Dragon,  and 
further  identifies  Mr.  K.C.  Yu  as  General 
Manager. 

(7)  K.C.  "Philip"  Yu  is  a  principal  in 
Sea  Dragon,  CES  Express,  and  Chin 
Express  Services.  It  is  believed  that  Mr. 
Yu  also  is  the  same  individual  shown  as 
Director  of  Pan  Sharp.  Originally 
resident  in  Hong  Kong,  Mr.  Yu  appears 
to  be  the  individual  responsible  for 
direction  of  the  business  affairs  of  Sea 
Dragon,  CES  Express,  Chin  Express 
Service  and  Pan  Sharp. 

(8)  Christine  Cheng  is  a  principal  in 
CES  Express  and  Chin  Express  Service. 
While  providing  services  as  the 
"clearing  agent"  for  inbound  shipments 
imported  by  Y  &  W  Worldtrade  Inc.,  it 
appears  that  Ms.  Cheng  facilitated  the 
misuse  of  Y  &  W  Worldtrade's  service 
contract  with  ANERA  and  Sea  Dragon's 
misdescription  of  cargo  being 
transported  thereunder.  Ms.  Cheng 
apparently  played  a  similar  role  in 
serving  as  destination  agent  for 
shipments  whereby  Sea  Dragon 
improperly  obtained  access  to  Hyundai 
Merchant  Marine  Co.  Ltd.  ("Hyundai") 
service  contract  No.  96-5064  with 
Welrich  Trading  Co.  and  likewise 
misdescribed  those  commodities  being 
shipped. 


(9)  Yun  Kei  Lo  is  President  of  L  &  L 
Chain  Inc.,  shown  as  shipper  and/or 
consignee  on  numerous  misdescribed 
shipments  of  inbound  cargo  from  the 
Far  East.  Mr.  Yun  also  is  Chief  Financial 
Officer  and  a  Director  of  CES  Express. 

(10)  Y  &  W  Woridtrade  Inc.  ("Y  &  W 
Worldtrade")  is  an  importer  and 
distributor  of  pottery  located  at  4373 
Santa  Anita  Avenue.  El  Monte, 
Cahfomia  91731.  Y  &  W  Worldtrade  is 
the  shipper  signatory  to  ANERA  service 
contract  No.  5476/96,  executed  by  Y  & 
W  Worldtrade's  President  and  by  its 
Traffic  Manager,  based  in  Hong  Kong.  Y 
&  W  Worldtrade's  Hong  Kong  office  is 
located  on  the  premises  of  Sea  Dragon 
Navigation.  At  destination  in  the  U.S.,  Y 
&  W  Worldtrade  employs  the  services  of 
Christine  Cheng  of  CES  Express  to  act  as 
clearing  agent  in  handling  inbound 
shipments  and  arranging  delivery  of 
goods  to  Y  St  W  Worldtrade  and  its 
customers. 

(11)  Worldwide  Container  Line  Inc. 
("Worldwide  Container")  d.b.a. 
Woridwride  Trade  hic,  was  an  NVOCC 
located  at  145-34  157th  Street,  Jamaica. 
New  York  11434.3  Worldwide  Container 
appears  to  have  handled  numerous 
shipments  from  Hong  Kong  to  the  East 
Coast  of  the  United  States  on  behalf  of 
Sea  Dragon. 

Prior  to  July  17, 1997,  Worldwide 
Container  maintained  a  tariff*  and 
NVOCC  bond  with  the  Commission. 
While  canceled  prior  to  the  date  of  this 
Order,  Worldwide  Container's  bond 
continues  to  provide  coverage  with 
respect  to  any  civil  penalties  assessed 
against  Worldwide  Container  for 
violations  occurring  before  the  date  of 
bond  termination. 

(12)  Bonnie  Yang  was  the  Managing 
Director  of  Worldwide  Container  and 
handled  the  company's  daily 
operations. 

(13)  O.E.I.  International  Inc.  ("OEI")  is 
a  tariffed  and  bonded  NVOCC*  located 
at  813  W.  Arbor  Vitae  Street,  2nd  Floor, 
Inglewood,  CA  90301.  In  addition  to 
being  identified  by  name  as  the  notify 
party  on  the  certain  vessel-operating 
common  carrier  ("VOCC"  or  "master") 
bills  of  lading  in  1996,  OEI  also  is 
known  to  have  handled  inbound 
shipments  while  doing  business  as 
Power  International,  Pacific  Century 


'  As  an  ocean  common  carrier.  Sea  Dragon  need 
not  provide  evidence  that  it  maintains  a  non-vessel 
operating  common  carrier  ("NVOCC")  bond,  nor 
has  it  designated  a  resident  agent  in  the  United 
States. 


2  Pursuant  to  Rule  24  of  Pan  Sharp's  tariff. 
Distribution  Publications  Inc..  7996  Capwell  Drive, 
Oakland.  California  94621,  serves  as  the  U.S. 
resident  agent  for  purposes  of  receiving  service  of 
process  on  behalf  of  Pan  Sharp. 


'It  appears  that  in  or  about  July  1997.  Worldwide 
moved  its  offices  to  108  S.  Franklin  Avenue.  #17, 
Valley  Stream,  New  York  11582. 

<Tbe  tariff  (ATFI  No.  009890-002)  contained 
only  three  commodity  descriptions:  Cargo,  NOS 
(Premium  Service);  Cargo  NOS  (Regular  Service): 
and  Cargo  NOS  (Superior  Service). 

'O.E.I.  International  Inc.  currently  maintains  an 
effective  tariff,  ATFI  No.  012107-001.  with  the 
Commission. 
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Inc.,  Oster  International,  Care  Group, 
and  Orient  Connection. 

(14)  OMNI-Freight  International,  Inc. 
("OMNI-Freight")  is  a  California 
corporation,  located  at  the  same  address 
in  Inglewood,  California  as  OEI.  OMNI- 
Frei^t  does  not  maintain  an  NVOCC 
tariff  and  bond. 

As  relevant  herein,  OMNI-Freight 
issues  arrival  notices  and  collects  freight 
charges  for  OEI's  shipments.  Whereas 
OEI  often  is  identified  as  the  notify 
party  on  certain  VOCC  bills  of  lading. 
OMNI-Freight  generally  appears  as  the 
consignee  or  notify  party  in  the 
underlying  NVOCC  bills  of  lading  for 
the  same  shipment.  For  certain  1997 
shipments,  OMNI-Freight  is  shown  on 
VOCC  bills  of  lading  as  the  notify  party. 

(15)  Hwai  Nien  Hsu,  a.k.a.  Power  Hsu, 
is  the  president  of  OEI  International  and 
president  of  OMNI-Freight.  Mr.  Hsu  is 
believed  generally  knowledgeable  as  to 
the  involvement  of  both  firms  insofar  as 
they  served  as  consignees  and/or 
destination  agents  with  respect  to 
misdescribed  cargoes  originating  with 
Transnation  Shipping  Company  and  Sea 
Dragon. 

(16)  Transnation  Shipping  Company 
("Transnation  Co."),  located  at  Rm. 
1408,  The  Centre  Mark,  287-299 
Queen's  Road,  Central  District,  Hong 
Kong,  purports  to  be  a  VOCC  according 
to  its  tariff  maintained  in  the 
Commission's  ATFI  system.  Its  ATFI 
filings  identify  Ivy  Chan  as  Director  of 
Transnation  Co. 

Transnation  Co.  maintains  an 
effective  tariff  in  ATFI  (ATH  No. 
01274»-O01);  however,  that  tariff 
contains  only  one  rate,  applicable  to 
Cargo,  NOS  between  the  United  States 
and  Asia  Coimtries,  filed  in  August 
1994. 

(17)  Transnation  Shipping  Limited 
("Transnation  Ltd.")  is  located  at  Rm. 
1104,  The  Centre  Mark,  287-299 
Queen's  Road,  Central  District,  Hong 
Kong.  The  business  address,  phone  and 
fax  numbers  for  Transnation  Ltd.  and 
Transnation  Co.  are  the  same.*  Choi 
Ling  "Ivy"  Chan  is  Director,  Corporate 
Secretary  and  principal  shareholder  of 
Transnation  Ltd. 

Transnation  Ltd.  operates  as  an 
NVOCC.  It  appears  that  Transnation  Ltd. 
was  doing  business  as  early  as  January 
1996;  however,  Transnation  Ltd.'s  tariff 
(ATFI  No.  015124-001)  did  not  become 
effective  until  December  4, 1997.' 


•Transnation  Ltd.  previously  moved  its  offices 
from  Room  1408  in  the  same  building,  i.e.  the 
offices  of  Transnation  Co.  Its  "registered  office"  in 
Hong  Kong  is  Room  1408. 

'  The  tariff  contains  three  commodity 
descriptions;  Cargo,  NOS  (Premium  Service):  Cargo, 
NOS  (Regular  Service);  and  Cargo,  NOS  (Superior 
Service)  for  shipments  between  the  United  States 
and  Asia  Countries. 


Transnation  Ltd.  maintains  and  NVOCC 
bond.  No.  8941515,  issued  by 
Washington  International  Insurance 
Company,  which  became  effective 
November  25, 1997. 

Based  on  available  import  data.  Sea 
Dragon  would  appear  to  be  the  actilal 
shipper  on  over  4500  inboimd 
shipments  during  1996  and  1997. 
Records  obtained  under  the  auspices  of 
Commission  Fact  Finding  Investigation 
No.  22  are  Indicative  generally  of  the 
considerable  scope  and  extent  of  cargo 
misdescriptions,  imtariffed  activities 
and  NVOGC  misratings  in  which  it 
appears  Sea  Dragon  and  its  co-venturers 
have  become  involved. 

Time  Period:  January  1  Through 
November  30, 1996 

During  the  time  period  through 
November  30,  1996,  Sea  Dragon 
allegedly  accessed  a  service  contract 
between  Hyimdai  Merchant  Marine  Co. 
Ltd.  and  Wehich  Trading  Co.,  Hyimdai 
SC  No.  96-5064,  to  obtain 
transportation  of  commodities  on  its 
own  behalf  as  shipper  (in  relation  to  the 
underlying  ocean  common  carrier, 
Hyundai)  and  as  a  carrier  issuing  its 
own  Sea  Dragon  house  bill  of  lading 
with  respect  to  the  commodity  being 
shipped.  It  appears  that  Sea  E^agon 
misdescribed  the  commodities  declared 
on  the  ocean  common  carrier's  bills  of 
lading  (master  bill),  which  were  rated  by 
Hyimdai  pursuant  to  the  service 
contract.  Sea  E)ragon  and  its  U.S. 
counterparts,  primarily  CES  Express  and 
CTL  Maritime,  nonetheless  made 
payment  to  the  ocean  common  carrier 
on  the  basis  of  the  inacciirate 
commodity  shown  on  the  bill  of  lading 
when  issued. 

Ehuing  this  same  time  period,  it  is 
believed  that  a  substantial  volume  of 
misdescriptions  had  occurred  on 
shipments  imported  pursuant  to  a 
service  contract  between  Y  &  W 
Worldtrade,  of  El  Monte,  California,  and 
the  Asia  North  American  Eastbound 
Rate  Agreement  ("ANERA").  Under  an 
arrangement  whereby  Y  &  A  Worldwide 
contracted  for  "cargo  clearing"  services 
to  be  provided  by  Christine  Qieng  of 
CES  Express,  it  appears  that  Sea  E>ragon 
and  CES  Express  accessed  the  service 
contract  of  Y  &  W  Worldtrade  and 
utilized  seme  to  handle  the  inbound 
NVOCC  traffic  of  Sea  Dragon  at  ANERA 
sOTvice  contract  rates. 

It  appears  that  Sea  Dragon 
misdescribed  nimierous  shipments  as 
KD  furniture  while  utilizing  the 
proprietary  service  contract  rates 
available  under  the  Y  4  W  Worldtrade 
service  contract.  Y  &  W  Worldtrade's 
Hong  Kocg  office  generally  was  listed  as 
shipper  on  the  ocean  carrier's  bill  of 


lading,  and  Y  It  W  Worldtrade,  El 
Monte,  acted  as  the  consignee  or  notify 
party.  Records  obtained  by  the 
Commission's  Bureau  of  Enforcement 
("BOE")  indicate  that  an  NVOCC  bill  of 
lading  was  issued  by  Sea  Dragon  to  a 
consignee  wholly  unrelated  to  Y  &  W 
Worldtrade,  vfhich  house  bill 
subsequently  was  tendered  to  Sea 
Dragon's  U.S.  agent  at  destination. 

Moreover,  misdescription  activities 
apparently  ware  not  confined  to  the  Y 
k  W  Woridtrade  and  Welrich  Trading 
service  contracts  during  this  period.  It 
appears  that  Sea  Dragon  and/or 
Transnation  Co.,  u^ng  a  false  or 
assumed  name  "  in  the  shipper  box  of 
the  ocean  carrier's  bill  of  lading, 
participated  in  additional  shipments  in 
which  the  commodity  was  variously 
described  as  "DK  furniture," 
"kitchenware,"  "chinaware," 
"woodenwara"  and  "exercise 
equipment."  In  numerous  instances  the 
notify  party  for  West  Coast  cargoes 
utilized  an  asstuned  name  " 
subsequently  identified  as  one  of  Power 
Hsu's  companies.  Worldwide  Container 
generally  acted  as  notify  party  in  the 
case  of  New  York  shipments. 

Of  similar  import  are  shipments 
transported  during  1996,  in  which  L  & 
L  Chain  purported  to  serve  as  shipper, 
consignee  and/or  notify  party.^°  More 
than  180  shipments  from  Hong  Kong  to 
the  United  ^tes,  described  as 
"furniture"  or  "KD  furniture,"  were 
carried  by  NYK  and  Hyundai  on  behalf 
of  L  &  L  Chain.  Consignees  and  notify 
parties  with  respect  to  these  shipments 
were  CES  Expres,  CTL  Maritime,  OMNI- 
Freight  and  others.  It  is  alleged  that 
commodities  also  were  misdescribed  on 
the  master  bills  of  lading. 

Time  Period:  Norember  1, 1996 
Through  May  30. 1997 

Subsequent  to  its  receipt  of  a  Fact 
Finding  subpena  in  October  1996,  CES 
Express  vacated  its  offices  in  Alhambra, 
California.  Likewise,  Sea  Dragon 
appeared  to  have  abandoned  its  use  of 
the  Welrich  Trading  service  contract. 


•  Additional  shipper  names  include  Perfect 
International,  Otter  International,  International 
Merchandise  Inc.,  Santa  National,  China  World, 
Shimon  Import,  GlcHy  Noble  and  Orient  Coimection 
Corp. 

"The  consignee/notify  party  identified  on  the 
master  bill  of  lading  often  reflected  assumed  names 
such  as  Power  International,  Pacific  Century,  Oster 
International,  Care  Group  and  Orient  Connection. 
All  reflect  the  telephone  number  or  address  of  0.E  J. 
International  and  OMNI-Freight. 

>oL  a  L  Chain's  address  alternately  appears  as 
Room  57,  Grouad  Floor,  Seven  Seas  Shopping 
Centre,  121  Kina's  Road,  North  Point,  Hong  Kong, 
or  as  801  S.  Garfield  Ave.,  Suite  102,  Alhambra. 
California,  the  business  address  then  occupied  by 
CES  Express. 
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It  appears  that  on  and  after  November 
1, 1996,  Sea  Dragon  contracted  to  obtain 
transportation  from  Hong  Kong  to  the 
United  States  pursuant  to  a  connecting 
carrier  agreement  signed  with 
Hyundai.il  Otherwise  undated,  the 
agreement  provides  carrier-to-carrier 
rates  whereby  Sea  Dragon  could  obtain 
transportation  on  Hyundai's  Unehaul 
vessels  to  the  U.S.  during  the  period 
November  1, 1996  through  October  31, 
1997.  While  Sea  Dragon  presently 
maintains  a  VOCC  tariff,  Sea  Dragon  is 
not  known  to  operate  any  vessels  which 
serve  U.S.  ports.  Accordingly,  it  appears 
that  Sea  Dragon  would  not  be  entitled 
to  utilize  an  agreement  subject  to  46 
CFR  Part  572  as  a  means  of  obtaining 
transportation  from  an  ocean  common 
carrier.  See,  e.g.,  46  CFR  572.306(b)  and 
(c).i2 

Significant  volumes  of  cargo  appear  to 
have  been  transported  by  Hyundai 
under  the  above  agreement.  Various 
names  were  identified  as  shippers  "  on 
the  master  bills  of  lading,  whereas  Sea 
Dragon  was  identified  solely  wathin  the 
"Marks  &  Numbers"  portion  of  the  bill. 
The  above  shipments  were  destined  for 
handling  by  Chin  Express  i*  for  West 
Coast  cargo,  and  Worldwide  Container 
with  respect  to  East  Coast  cargo. 
Through  July  1997,  Chin  Express  alone 
is  believed  to  have  handled  over  2900 
TEUs  of  import  cargo  from  Hong  Kong 

Time  Period:  May  30, 1997  to  Present 

Subsequent  to  service  of  a  Fact 
Finding  subpena  upon  Chin  Express  in 
May  1997,  siea  Dragon  abandoned  its 
use  of  the  Hyundai  connecting  carrier 
agreement.  It  further  appears  that  Philip 
Yu  thereafter  commenced  operations  as 
Pan  Sharp  International  Ltd.,  an 
NVOCC.  According  to  records 
maintained  by  the  Bureau  of  Tariffs. 
Certification  and  Licensing,  an  NVOCC 
bond  was  filed  on  behalf  of  Pan  Sharp, 
effective  June  13, 1997.  Pan  Sharp 


' '  The  agreement  is  signed  by  Philip  Yu,  on 
behalf  of  Sea  Dragon. 

"  Subparagraph  (b)  of  the  cited  rule  makes  such 
agreements  exempt  firom  filing  only  to  the  extent 
the  parties  meet  the  tariff  provisions  set  forth  in 
paragraph  (c)  thereof.  Subparagraph  (c)  requires 
publication  in  the  applicable  tariffs  of  all  through 
rates,  routings  and  additional  charges  for  such 
service,  as  well  as  the  identification  within  the  tariff 
of  any  participating  carriers  to  such  transhipment 
agreement.  See  also  46  CFR  514.l5(b)(13).  Sea 
Dragon's  tariff  contains  no  references  to  any  such 
agreements.  Its  mandatory  tariff  rule  13  specifies 
that  such  rule  is  "not  applicable." 

"Putative  shippers  include  Tuanjin  Import  & 
Export  Corp.,  East  Corp.,  Fast  Sales  Ltd.,  Motive 
Products  Manufactory  Co.,  Diary  Products 
Manufactory  Co.,  Rich  Chat  Chong  Import/Export 
Corp  among  others. 

'*ln  or  about  November  1996,  Christine  Cheng 
commenced  operations  as  Chin  Express  Services, 
with  business  oRlces  located  in  San  Gabriel, 
California. 


initially  filed  in  ATFI  on  July  28, 1997; 
however,  its  tariff  did  not  b^ome 
effective  until  September  5,  1997. 

In  and  after  May  1997,  Pan  Sharp 
acted  as  shipper  on  numerous 
shipments  from  Hong  Kong  to  the  U.S. 
At  this  same  time.  Pan  Sharp  separately 
negotiated  and  executed  a  time  volume 
rate  arrangement.  TVR  97-004,  and  a 
service  contract  v«th  Hyimdai  i'  in 
which  Pan  Sharp  is  identified  as  an 
NVOCC.  More  than  160  shipments  were 
originated  by  Pan  Sharp  during  the 
months  of  June-August  1997,  at  a  time 
when  Pan  Sharp  did  not  yet  have  any 
tariff  rates  effective  for  its  NVOCC 
services. 

-Section  10(a)(1)  of  the  Shipping  Act  of 
1984  ("1984  Act").  46  U.S.C.  app. 
§  1709  {a)(l).  prohibits  any  person 
knowringly  and  willfully,  directly  or 
indirectly,  by  means  of  false  billings, 
false  classification,  false  weighing,  false 
report  of  weight,  false  measurement,  or 
by  any  other  unjust  or  unfair  device  or 
means,  from  obtaining  or  attempting  to 
obtain  ocean  transport  for  property  at 
less  than  the  rates  or  charges  that  would 
otherwise  be  applicable.  Operating  both 
independently  and  in  concert  with  one 
another,  it  appears  that  Sea  Dragon  and 
Transnation  Co.  engaged  in  a  pattern  of 
commodity  misdescription  practices,  in 
many  instances  adopting  false  or 
assumed  names  as  a  means  of 
concealing  the  transport  of  NVOCC 
shipments  and  facilitating  the 
movement  of  misdescribed  cargoes,  i* 
As  shipper  at  origin,  it  appears  that  Sea 
Dragon  and  Transnation  Co.  had 
knowledge  of  the  actual  description  of 
the  commodities  for  which 
transportation  was  to  be  obtained,  and 
were  primarily  responsible  for 
misdescribing  the  shipments  to  the 
ocean  common  carrier.  Likewise,  at 
destination,  it  appears  that  the  U.S. 
consignees  and  agents  of  Sea  Dragon 
and  Transnation  Co.  knew  the  actual 
commodities  being  shipped  through 
their  access  to  the  NVOCC  bills  of 
lading.  Accordingly,  it  appears  that  CES 
Express,  Chin  Express  Services,  OMNl- 
Freight,  OEI,  and  Worldwide  Container 
each  participated  with  Sea  Dragon  in  a 
scheme  of  knowingly  and  willfully 
obtaining  ocean  transportation  of  cargo 


"Hyundai  Service  Contract  No.  97-5817  was 
executed  May  31.  1997,  to  be  effective  from  June 
3.  1997  through  April  30,  1998.  That  agreement 
identifies  Pan  Sharp  as  an  NVOCC. 

16  Sea  Dragon.  Chin  Express  and  possibly  other 
U.S.  respondents  may  have  continued  to  engage  in 
rate  practices  violative  of  section  10(a)(1)  of  the 
1984  Act  through  at  least  May  1997.  pursuant  to  an 
unfiled  and  improper  connecting  carrier  agreement 
whereby  Sea  Dragon  obtained  the  benefit  of  rates 
not  filed  in  any  tariff  or  service  contract. 


for  which  the  parties  paid  rates  less  than 
otherwise  applicable. 

It  further  appears  that  other 
individuals  knew  of,  and  assisted  or 
facilitated  various  shipments  on  behalf 
of  Sea  Dragon,  for  which  transportation 
was  obtained  in  violation  of  section 
10(a)(1)  of  the  1984  Act,  Among  these 
additional  persons  are  Philip  Yu  with 
respect  to  Sea  Dragon,  CES  Express, 
Chin  Express  Services  and  Pan  Sharp; 
Christine  Cheng  with  respect  to  CES 
Express  and  Chin  Express  Services;  Yun 
Kei  Lo  with  respect  to  CES  Express  and 
L  &  L  Chain;  Bonnie  Yang  with  respect 
to  Worldwide  Container;  and  Power  Hsu 
with  respect  to  OEI  and  OMNI-Freight. 
It  further  appears  that  other  corporate 
entities,  specifically  Y  &  W  Worldtrade, 
L  &  L  Chain.  CTL  Maritime  and 
Transnation  Ltd,,  knew  of,  and  assisted 
or  facilitated  various  misdescribed 
shipments  involving  Sea  Dragon. 

Section  10(b)(1).  46  U,S.C.  app. 
1709(b)(1),  prohibits  a  common  carrier 
from  charging,  collecting  or  receiving 
greater,  less  or  different  compensation 
for  the  transportation  of  property  than 
the  rates  and  charges  set  forth  in  its 
tariff.  With  respect  to  the  al>ove 
shipments  in  which  Sea  Dragon  issued 
its  own  house  bill  of  lading  and 
collected  freight  from  the  consignees,  it 
appears  that  Sea  Dragon  routinely  has 
disregarded  its  filed  tariff.  Insofar  as 
such  shipments  are  representative  of 
Sea  Dragon's  ongoing  business,  it  would 
appear  that  later  shipments  under  the 
connecting  carrier  agreement  with 
Hyundai,  and  pursuant  to  Pan  Sharp's 
service  contract,  likewise  may  be  found 
to  have  applied  rates  other  than  those 
set  forth  in  Sea  E>ragon's  filed  tariff,  in 
violation  of  section  10(b)(1)  of  the  1984 
Act. 

Transnation  Co.  similarly  has 
routinely  issued  its  own  house  bills  of 
lading  on  numerous  shipments,  yet 
currently  maintains  a  tariff,  ATFI  No. 
012748-001,  which  contains  only  one 
rate,  appHcable  to  Cargo,  NOS  between 
the  United  States  and  Asia  Countries.  It 
therefore  appears  that  Transnation  Co. 
has  not  appUed  its  filed  tariff  rate  to  any 
of  its  shipments  transported  during 
1996  and  1997.  Thus,  it  appears  that 
Transnation  Co.  may  have  violated 
section  10(b)(1)  of  the  1984  Act. 

In  addition,  shipping  records  reflect 
that  Transnation  Shipping  Ltd.  and  Pan 
Sharp  International  Ltd.  both  began 
operating  as  shippers  prior  to  the  time 
tariff  or  bonds  were  filed  with  respect  to 
their  services  as  NVOCCs.  Transnation 
Ltd.'s  tariff,  ATFI  No.  015124-001.  did 
not  become  effective  until  December  4, 
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1997, »^  and  thus  cannot  account  for 
shipments  occurring  as  early  as  January 
1996.  Pan  Sharp's  ATFI  tariff  did  not 
include  any  rates  which  were  elective 
prior  to  September  5, 1997. 
Accordingly,  it  appears  that  Transnation 
Ltd.  and  Pan  Sharp  each  charged  rates 
not  then  effective  for  the  NVOCC 
services  provided,  in  apparent  violation 
of  section  8  of  the  1984  Act  and  46  CFR 
Part  514,  and  that  they  each  operated  as 
an  NVCXX:  without  benefit  of  the  bond 
required  by  the  1984  Act,  in  apparent 
violation  of  section  23.  In  addition,  it 
appears  that  Transnation  Ltd.  and  Pan 
Sharp  thereafter  assessed  and  collected 
rates  other  t)ian  those  set  forth  in  their 
respective  tariffs,  in  apparent  violation 
of  section  10(b)(1)  of  the  1984  Act. 

As  first  noted  above,  Sea  Dragon 
purports  to  be  a  vessel-operating 
common  carrier,  yet  no  indication  can 
be  found  that  Sea  Dragon  in  fact 
operates  any  vessels  in  the  United  States 
foreign  commerce.  Likewise, 
Transnation  Co.  purports  to  be  a  VOCC 
according  to  its  tariff  maintained  in  the 
Commission's  ATFI  system,  but  there 
are  no  records  reflecting  that 
Transnation  Co.  operates  vessels.  To  the 
extent  these  firms  are  maintaining 
VOCC  tariffs  as  a  means  of  evading  the 
NVOCC  bonding  and  resident  agent 
requirements,  or  as  a  device  by  which 
to  obtain  off-tariff  rates  pursuant  to 
connecting  carrier  agreements,  it  should 
further  be  determined  whether  those 
tariffs  should  be  canceled  as  violative  of 
sections  8  and  23  of  the  1984  Act  and 
46  CFR  Part  514  of  the  Commission's 
regulations. 

Now  therefore,  it  is  ordered,  That 
pursuant  to  sections  8, 10, 11, 13,  and 
23  of  the  1984  Act,  46  U.S.C.  app.  1707. 
1709. 1710. 1712,  and  1721.  an 
investigation  is  instituted  to  determine: 

(1)  Whether  Sea  Dragon  Navigation 
Ltd.,  CES  Express  Inc..  Chin  Express 
Services  Inc..  Pan  Sharp  International 
Ltd.,  L  &  L  Chain  Inc.  and  their 
respective  principals,  Philip  Yu, 
Christine  Cheng  and  Yun  Kei  Lo, 
violated  section  10(a)(1)  of  the  1984  Act, 
46  U.S.C.  app.  1709(a)(1).  by  obtaining 
transportation  for  property  at  less  than 
the  rates  or  charges  applicable  from  the 
ocean  common  carriers  furnishing  the 
transportation; 

(2)  Whether  Y  &  W  Worldtrade  Inc., 
Transnation  Shipping  Co.,  Transnation 
Shipping  Ltd.,  CTL  Maritime  (USA) 
Inc..  O.E.I.  International  Inc.,  OMNI- 
Freight  International  Inc.,  Hwai  Nien 
Hsu.  Worldwide  Container  Line  Inc.  and 


"In  any  event,  the  Transnation  Ltd.  tariff 
contains  only  three  commodity  descriptions:  Cargo. 
NOS  (Premium  Service):  Cargo.  NOS  (Regular 
Service):  and  Cargo.  NOS  (Superior  Service). 


Bonnie  Yang  violated  section  10(a)(1)  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
1709(a)(1),  by  obtaining  transportation 
for  property  at  less  than  the  rates  or 
charges  applicable  from  the  ocean 
common  carrier  furnishing  the 
transportation; 

(3)  Whether  Sea  Dragon  Navigation 
Ltd.,  Transnation  Shipping  Co., 
Transnation  Shipping  Ltd.  and  Pan 
Sharp  International  Ltd.  violated  section 
10(b)(1)  at  the  1984  Act,  46  U.S.C.  app. 
1709(b)(1).  by  charging,  demanding, 
collecting  or  receiving  compensation  for 
the  transportation  of  property  other  than 
the  rates  and  charges  set  forth  in  their 
respective  tariffs; 

(4)  Whether  Transnation  Shipping 
Ltd.  and  Pan  Sharp  International  Ltd. 
violated  section  8(a)  of  the  1984  Act.  46 
U.S.C.  app.  1707(a)(1).  and  46  CFR  Part 
514  by  providing  common  carrier 
services  without  having  an  effective 
tariff  filed  with  the  Commission; 

(5)  Whether  Sea  Dragon  Navigation 
Ltd..  Transnation  Shipping  Co.. 
Transnation  Shipping  Ltd.  and  Pan 
Sharp  International  Ltd.  violated  section 
23  of  the  1984  Act,  46  U.S.C.  app.  1721. 
by  operating  as  NVOCCs  without  filing 
the  requisite  NVOCC  bond  and 
designating  a  resident  agent  with  the 
Commission; 

(6)  Whether,  in  the  event  violations  of 
sections  8,  10(a)(1),  10(b)(1)  and  23  of 
the  1984  Act  are  found,  civil  penalties 
should  be  assessed  and.  if  so,  the 
amount  of  penalties  to  be  assessed 
against  any  or  all  of  the  parties; 

(7)  Whether  the  tariffs  of  Transnation 
Shipping  Co.  and  Sea  Dragon  should  be 
canceled  under  sections  8  and  23  of  the 
1984  Act  and  46  CFR  Part  514; 

(8)  Whether  the  tariffs  of  Pan  Sharp 
International,  Transnation  Shipping 
Ltd.,  O.E.I.  International  Inc.  and  CTL 
Maritime  (USA)  Inc.  should  be 
suspended  pursuant  to  sections  13  and 
23  of  the  1984  Act;  and 

(9)  Whether,  in  the  event  violations 
are  found,  an  appropriate  cease  and 
desist  order  should  be  issued  against 
any  or  all  of  the  parties; 

It  is  further  ordered,  "That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  after  consideration  has  been  given 
by  the  parties  and  the  Presiding 


Administrative  Law  Judge  to  the  use  of 
alternative  farms  of  dispute  resolution, 
and  upon  a  proper  showing  that  there 
are  genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  die  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  rectnd; 

It  is  further  ordered.  That  Sea  Dragon 
Navigation  Ltd.,  CES  Express  Inc.,  Chin 
Express  Services  Inc.,  Pan  Sharp 
International  Ltd.,  L  &  L  Chain  Inc., 
Philip  Yu,  Christine  Cheng,  Yun  Kei  Lo. 
Y  &  W  Worldtrade  Inc.,  Transnation 
Shipping  Co.,  Transnation  Shipping 
Ltd.,  CTL  Maritime  (USA)  Inc.,  O.E.L 
International  Inc.,  OMNI-Frei^t 
International  Inc.,  Hwai  Nien  Hsu, 
Worldwide  Container  Line  Inc.  and 
Bonnie  Yang  are  designated 
Respondents  in  this  proceeding; 

It  is  further  ordered.  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  be  served  on 
parties  of  record; 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered.  That  all  further 
notices,  orders,  and/ or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered,  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.  20573.  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  46  CFR  502.118,  and 
shall  be  served  on  parties  of  record;  and 

It  is  further  ordered, That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  March  11, 1999  and  the  final 
decision  of  the  Commission  shall  be 
issued  by  July  9, 1999. 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 
[PR  Doc.  98-6668  Filed  3-13-98;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appHcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  9, 1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Tri-County  Financial  Group,  Inc., 
Mendota,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Farmers  State 
Bank  of  McNabb,  McNabb,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  10, 1998. 
JennifiBT  J.  Jolinmn, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-6579  Filed  3-13-98;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Banic  hlolding  Companies 

The  companies  Usted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 


and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanldng 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  10, 1998. 

A.  Federal  Reserve  Bank  of  New 
Yorit  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  19045-0001:' 

1.  CAB  Holding.  LLC.  Wihnington, 
Delaware;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Chinese 
American  Bank.  New  York,  New  York. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303-2713: 

1 .  The  Peoples  BancTrust  Company, 
Inc.,  Selma,  Alabama;  to  merge  with 
Elmore  County  Bancshares,  Tallassee, 
Alabama,  and  thereby  indirectly  acquire 
Bank  of  Tallassee.  Tallassee.  Alabama. 

C  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291.  Miimeapohs,  Minnesota 
55480-0291: 

1.  NATCOM Bancshares.  Inc., 
Superior.  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  National 
Bank  of  Commerce  in  Superior. 
Superior.  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  11, 1998. 
Jenniiier  ).  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-6683  Filed  3-13-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permlssibia  Nonbanldng  Activitias  or 
to  Acquire  Companias  that  are 
Engaged  in  Permissible  Nonbanking 
Activitias 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  comp>any,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  30, 1998. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1 .  Stichting  Prioriteit  ABNAMRO 
Holding;  Stichting  Administratiekantoor 
ABN  AMRO  Holding:  ABN  AMRO 
Holding  N.  V.;  and  ABN  AMRO  Bank 
N.V.,  all  of  Amsterdam.  The 
Netherlands;  to  acquire  Sage  Clearing 
Corporation,  San  Francisco.  CaUfomia, 
and  Sage  Qearing  Limited  Partner^p, 
San  Francisco,  California,  their 
subsidiaries,  and  thereby  engage  in 
nonbanking  activities  including 
providing  primary  clearing  services 
with  respect  to  secxuities  and  options  on 
securities,  pursuant  to  §  225.28(b)(7)(i) 
of  the  Board's  Regulation  Y;  in  clearing 
futures  transactions,  pursuant  to  § 
225.28(b)(7)(iv)  of  the  Board's 
Regulation  Y;  and  in  providing  data 
processing  services,  pursuant  to  § 
225.28(b)(14)  of  the  Board's  RegulaUon 
Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 
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1.  Bancshares  of  Missouri,  Inc., 
Keamey,  Missouri;  to  engage  through 
Jesse  James  Festival  Grounds,  LLC, 
Keamey,  Missouri,  in  lending  activities, 
pursuant  to  §  225.28(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  10, 1998. 
Jennifitr  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  98-6578  Filed  3-13-98;  8:45  am] 
WLUNQ  COOC  IS1041-F 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  Na  3090-0040] 

Sutxnission  for  OMB  Review; 
Comment  Request  Entmed  Appiicatton 
for  Shipping  Instructions  and  Notice  of 
Availat)illty 

agency:  Federal  Supply  Service,  GSA. 

action:  Notice  of  request  for  public 
comments  regarding  reinstatement  to  a 
previously  approved  OMB  clearance 
(3090-0040). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
a  reinstatement  of  a  previously 
approved  information  collection 
requirement  concerning  Application  for 
Shipping  Instructions  and  Notice  of 
Availability.  A  request  for  public 
comments  was  published  at  62  FR 
67872,  December  30, 1997.  No 
comments  were  received. 
DATES:  Comment  Due  Date:  April  15, 
1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  Crockett,  Acquisition  Operations 
k  Electronic  Commerce  Center,  Supply 
Management  Division,  (703)  305-7551. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Office,  Room  3235, 
NEOB,  Washington,  DC  20503,  and  to 
Marjorie  Ashby,  General  Services 
Administration  (MVP),  1800  F  Street 
NW,  Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  PurpoM 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
reinstate  information  collection,  3090- 
0400.  concerning  Application  for 
Shipping  Instructions  and  Notice  of 


Availability.  This  information  collection 
supports  and  justifies  the  markup  of  the 
six  percent  surcharge  for  the  GSA  export 
reimbursable  program.  It  also  is  used  to 
evaluate  and  obtain  the  best  cube 
utilization  of  shipping  vans  and 
containers  for  export  direct  delivery 
shipments.  The  form  contains  data 
necessary  to  prepare  Transportation 
Control  and  Movement  Documents 
(TCMD)  which  are  required  when 
material  enters  the  Defense 
Transportation  System. 

B.  Annual  Reporting  Burden 

Respondent:  500;  aimual  responses: 
4,000;  average  hours  per  response:  .20; 
burden  hours:  1,333. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP),  Room  4011,  GSA 
Building,  1800  F  Street  NW, 
Washington,  DC  20405,  or  by  telephone 
(202)  501-3822,  or  by  faxing  your 
request  to  (202)  501-3341. 

Dated:  March  10, 1998. 
Ida  M.  Ustad. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

|FR  Doc.  98-6744  Filed  3-13-98;  8:45  am) 
BILUNQ  COOC  M20-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administtation  on  Aging 

Public  infbrmation  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Clearance 

AGENCY:  Administration  on  Aging. 

The  Administration  on  Aging  (AoA), 
Departm^it  of  Health  and  Human 
Services,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511): 

Title  of  Information  Collection:  State 
Annual  Long-Term  Care  Ombudsman 
Report. 

Type  of  Request:  Extension,  with  no 
revision. 

Use:  Extension  of  format  for  states  to 
report  on  activities  of  their  Long-Term 
Care  Ombudsman  Programs  as  required 
under  Section  712  of  the  Older 
Americans  Act,  as  amended. 

Frequency:  Annually. 

Respondents:  State  Agencies  on 
Aging. 

Estimated  Number  of  Responses:  52. 

Total  Estimated  Burden  Hours:  9,000. 


Additional  Information  or  Comments: 
The  Administration  on  Aging  is 
submitting  to*the  Office  of  Management 
and  Budget  for  approval  an  extension, 
with  no  revision,  of  a  reporting  form 
and  instructions  for  the  State  annual 
Long-Term-Care  Ombudsman  reports, 
pursuant  to  requirements  in  Section 
712(b)  and  (h)  of  the  Older  Americans 
Act. 

The  form  for  which  extension  is 
requested  was  approved  by  the  Office  of 
Management  and  Budget,  on  an 
emergency  basis,  for  use  by  the  states  in 
reporting  on  activities  in  FY  1997.  It  is 
the  same  form  used  by  the  states  for 
their  FY  1996  reports,  except  for  minor 
changes  made  for  the  FY  1997 
emergencT^  reauest.  These  changes: 

(1)  momfiea  the  wording  of  some  of 
the  complaint  categories  to  assist 
respondents  in  categorizing  some 
complaints  which  were  being  placed 
under  "other"  and 

(2)  stipulated  that  several  narrative 
responses  which  had  not  changed  since 
the  previous  report  do  not  need  to  be 
repeated. 

The  reporting  form  is  for  federal  fiscal 
years  1998-2000.  Written  comments 
and  recommendations  for  the  proposed 
information  collection  should  be  sent 
within  60  days  of  the  publication  of  this 
notice  directly  to  the  following  address: 
Office  of  Elder  Rights  Protection, 
Administration  on  Aging,  Attention: 
Sue  Wheatoo,  330  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201. 

Dated:  March  10, 1998. 
William  Benscn, 

Principal  Deputy  Assistant  Secretary  for 
Aging. 
(FR  Doc.  98-6694  Filed  3-13-98;  8:45  am] 

BILLING  CODE  4110-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  9801  q 

State  and  Local  Childhood  Lead 
Poiaoning  Prevention  Program  and 
State  Childhood  Blood  Lead 
Surveillance  Program  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1998;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  1998  funds  for  grants  to 
support  State  and  Local  ChilcUiood  Lead 
Poisoning  Prevention  Programs  and 
State  Childhood  Blood  Lead 
Surveillance  Programs  was  published  in 
the  Federal  Kegister  on  February  3, 
1998,  [Vol.  63  FR  No.  22].  The  notice  is 
amended  as  follows: 


UMI 


On  page  5549,  first  colxunn,  under 
"Availability  of  Funds",  under  heading 
"Awards  for  State  Applicants"  the  first 
paragraph  should  read:  "To  determine 
the  suggested  level  of  funding  for  which 
an  individual  State  is  eligible.  State 
applicants  should  refer  to  the 
accompanying  table  entitled  "State 
CLPPs  Only:  Funding  Categories  Based 
on  Projected  Level  of  Effort  Required  to 
Provide  Prevention  Services  to  a  State 
Population." 

The  second  paragraph  should  read: 
"Awards  for  eUgible  counties  and  cities, 
territories,  tribes,  and  the  District  of 
Columbia  should  range  from  $250,000 — 
$450,000,  with  an  average  award  of 
$350,000.  This  is  a  suggested  funding 
range." 

On  page  5549,  column  two;  imder 
"Additional  Information  on  Funding", 
the  first  sentence  of  the  first  paragraph 
should  read  "For  State  applicants  for 
Part  A:  CLPP  funding  only:  Determine 
your  suggested  cat^ory  (Category  1,  2, 
or  3)  according  to  the  table  on  the  next 
page". 

On  page  5549,  colimm  three,  last 
paragraph  should  be  deleted  and 
replaced  with:  "Applicants  are 
encouraged  to  use  the  funding  cat^ory 
that  is  suggested  for  the  applicant's 
State;  hoMrever,  note  that  these  are 
suggested  funding  guidelines  and 
should  not  be  regarded  as  absolute 
funding  limits." 

All  other  information  and 
requirements  of  the  notice  remain  the 
same. 

Dated:  March  10, 1998. 
JoMph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[PR  Doc.  9»-6622  Filed  3-13-98;  8:45  am] 

BHUNQ  CODE  41S9-1S-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Diaaaaa  Control  and 
Prevention 

Early  Hearing  Detection  and 
intervention  (EHDI)  Tracidng  Systems: 
Workshop 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  workshop. 

Name:  Workshop  on  Early  Hearing 
Detection  and  Intervention  (EHDI) 
Tracking  Systems. 

Times  and  Dates:  3  p.m. — 5  p.m., 
March  18, 1998,  8  a.m.— 5  p.m.,  March 


19, 1998,  8:30  a.m.— 1  p.m.,  March  20, 
1998. 

P7ace:  Holiday  Iim  Select  Atlanta- 
Decatur  Hotel  and  Conference  Plaza, 
130  Clairemont  Avenue,  Decatur, 
Georgia  30030,  telephone  404/371- 
0204;  http://www.holiday-decatiu'.com 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  65 
people. 

Purpose:  The  purpose  of  this 
worktop  is  to  provide  practical  ideas 
and  guidelines  on  how  to  deal  with 
various  issues  related  to:  (1)  building 
the  EHDI  system  through  collaboration 
and  input  iram  stakeholders,  (2) 
assiiring  the  efCectiveness  of  the  EHDI 
system  through  tnuddng  and 
monitoring,  and  (3)  minimizing  adverse 
psychological  consequences. 

Matters  to  be  IXscussed:  Agenda  items 
for  March  19  will  include  a  discussion 
by  experts  on  the  following  issues:  (1) 
building  the  EHDI  system  through 
collaboration  and  input  &t>m 
stakeholders,  (2)  assuring  the 
effectiveness  of  the  EHDI  system 
through  tracking  and  monitoring,  and 
(3)  minimizing  adverse  psychological     ~ 
consequences.  The  experts  will  provide 
concrete  evidence  regarding  the 
importance  of  these  particular  issues  or 
obstacles  and  make  suggestions  as  to 
resolution.  On  March  20,  after  the 
discussion,  participants  will  break  into 
three  groups,  corresponding  to  three 
categories  of  issues.  Facilitators  will 
guide  the  participants  in  developing  a 
draft  action  plan  for  how  to  deal  with 
their  respective  issue  while  planning 
and  implementing  an  EHDI  system. 
Participants  are  encouraged  to  bring  to 
the  workshop  information,  materials, 
and  references  that  may  be  useful  in  the 
process  of  developing  a  plan  of  action. 

Contact  Person  For  More  Information: 
June  Holstrum,  Ph.D.,  Division  of  Birth 
Defects  and  Developmental  Disabilities, 
NCEH,  ax:.  4770  Buford  Highway.  NE. 
M/S  F-15,  Atlanta.  Georgia  30341, 
telephone  770/488-7401,  fax  770/488- 
7361,  e-mail:  ehdidcdc.gov 

Dated:  March  11, 1998. 

Carolyn  J.  Rusaeil. 

Director,  Management  Analysis  and  Senhces 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[PR  Doc.  98-6804  Filed  3-13-98;  8:45  am] 

aaUNQ  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doctot  Na  QeM-OOSq 

Draft  Utt  of  Approved  Drugs  fdr  vyhieh 
Additional  Pediatric  Information  May 
Produce  Healtti  Benefits  in  the 
Pediatric  Population;  AvaUabWty 

AQBCY:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Notice. 


OUMMARY;  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  list  of  approved 
drugs  for  M^ch  additional  pediatric 
information  may  produce  health 
b«iefits  in  the  pediatric  population.  The 
draft  list  is  being  compiled  imder  new 
statutory  requirements  of  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA).  The  purpose  of  the 
list  is  to  identify  drugs  fOT  which  certain 
information  is  necessary  to  determine  if 
an  approved  drug  can  bie  used  safely 
and  effectively  in  the  pediatric 
population.  Interested  individuals  may 
comment  on  the  draft  list. 
DATES:  Submit  written  comments  by 
April  15. 1998. 

ADDRESSES:  The  draft  list  may  be 
examined  at  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
nn.  1-23.  Rockville,  MD  20857.  Submit 
written  comments  on  the  draft  list  to  the 
office  above.  See  the  Supplementary 
Information  section  for  electronic  access 
addresses. 

FOR  FURTHER  INF0RMATK3M  CONTACT: 
Khyati  N.  Roberts,  Center  for  Drug 
Evaluation  and  Research  (HFD-6),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
6779,  FAX  301-594-5493,  e-mail 
robertsk0cder.fda.gov.  or  Leanne 
Cusumano,  Center  for  Drug  Evaluation 
and  Research  (HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-594-2041. 
FAX  301-827-5562,  e-mail 
cusumanolOcder.fda.gov. 
SUPPLEMBHTARY  INFORMATION: 

I.  Background 

On  November  21, 1997,  President 
Clinton  signed  FDAMA  into  law  (Pub. 
L.  105-115).  Section  111  of  the 
Modernization  Act  (21  U.S.C.  355A(b)) 
requires  FDA,  after  consultation  with 
experts  in  pediatric  research,  to 
develop,  prioritize,  and  publish  a  list  of 
approved  drugs  for  which  additional 
pediatric  information  may  produce 
health  benefits  in  the  pediatric 
population  (the  list).  FDA  is  to  publish 
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the  list  on  or  before  May  20.  1998,  and 
will  update  the  list  regularly.  The 
purpose  of  the  list  is  to  identify  drugs 
for  which  certain  information  is 
necessary  to  determine  if  an  approved 
drug  can  be  used  safely  and  effectively 
in  the  pediatric  population.  Inclusion  of 
a  drug  on  the  list  does  not  necessarily 
mean  that  the  drug  is  entitled  to 
pediatric  exclusivity. 

n.  Procedure  for  Development  of  the 
Draft  List 

To  develop  a  draft  list,  FDA  requested 
that  experts  in  pediatric  research,  trade 
organizations,  and  other  interested 
persons,  including  the  American 
Academy  of  Pediatrics,  the 
Pharmaceutical  Research  and 
Manufacturers  Association,  the  National 
Institutes  of  Health,  the  Pediatric 
Pharmacology  Research  Units  Network, 
the  National  Pharmaceutical  Alliance, 
the  Generic  Pharmaceutical  Industry 
Association,  the  National  Association  of 
Pharmaceutical  Manufacturers,  and  the 
United  States  Pharmacopeia,  identify 
drugs  for  possible  inclusion  on  the  list. 
FDA  then  reviewed  the  drugs  identified 
by  these  experts  to  determine  whether 
studies  on  the  drugs  might  produce 
health  benefits  in  the  pediatric 
population.  FDA  is  making  available  in 
the  above  docket  the  draft  list  created  as 
a  result  of  this  process,  as  well  as  a 
statement  of  the  criteria  used  by  the 
agency  to  determine  whether  a  drug 
may  produce  a  health  beneftt  in  the 
pediatric  population. 

m.  Request  for  Comments 

Interested  persons  may  submit  written 
comments  regarding  the  draft  list  on  or 
before  April  15,  1998,  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  list  and  received 
comments  are  available  for  public 
examination  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday.  FDA  will  consider  the 
comments  before  publishing  the  list  on 
May  20, 1998.  Persons  with  access  to 
the  Internet  may  obtain  the  draft  list  by 
using  the  World  Wide  Web  (WWW).  For 
WWW  access,  connect  to  CDER  at  http:/ 
/www. fda.gov/cder/pediatric. 

Dated:  March  4.  1998. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  98-€667  Filed  3-13-98;  8:45  am] 

WLUNG  CODE  4ie&-01-f 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR~4307-N-02] 

Draft  Environmental  Impact  Statement 
(DEIS);  City  of  Porterville,  CA  Section 
108  Loan  Guarantee  Funded 
Infrastructure  Project 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  availability  of  DEIS 
and  public  comment  dates. 

summary:  The  E)epartment  of  Housing 
and  Urban  Development  gives  notice 
that  the  Qty  of  Porterville,  California, 
has  prepared  a  combined  Draft 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  (EIR/ 
EIS)  for  a  Section  108  Loan  Guarantee 
funded  infrastructure  project  as 
described  in  this  notice.  This  notice  is 
in  accordance  with  regulations  of  the 
Council  on  Environmental  Quality 
under  its  rule  (40  CFR  part  1500). 

Interested  individuals,  government 
agencies,  and  private  organizations  are 
invited  to  comment  on  the  Draft 
Environmental  Impact  Report/Draft 
Environmental  Impact  Statement 
concerning  the  project  to  the  specified 
person  or  address  indicated  below. 

Particularly  solicited  are  comments 
on  the  draft  EIR/EIS  and  the  major 
issues  identified  below. 

Federal  agencies  having  jurisdiction 
by  law,  special  expertise  or  other  special 
interest  should  report  their  interests  and 
indicate  their  readiness  to  aid  in  the 
final  EIR/EIS  effort. 

DATES:  Effective  date:  This  notice  shall 
be  effective  on  March  16, 1998. 

Comment  due  date:  Written 
comments  must  arrive  by  May  1,  1998 
at  the  address  given  below.  We  will 
consider  all  comments  received  in 
preparing  the  Final  Environmental 
Impact  Statement. 
ADDRESSES:  All  interested  agencies, 
groups  and  persons  are  invited  to 
submit  written  comments  on  the  Draft 
Environmental  Impact  Statement  to  the 
following  contact  person:  Ronald  J. 
Mauck,  City  of  Porterville,  Department 
of  Community  Development  and 
Services,  291  North  Main  Street, 
Porterville,  CA  93257. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  J.  Mauck  (see  address  above), 
telephone  (209)  782-7460. 

SUPPLEMENTARY  INFORMATION:  A 
combined  Draft  Environmental  Impact 
Report/Environmental  Impact  Statement 
has  been  completed  and  accepted  for 
the  proposed  action  described  below. 
Comments  on  the  Draft  EIR/EIS  are 


requested  and  will  be  accepted  by  the 
contact  person  until  May  1, 1998. 

Title  of  Action:  City  of  Porterville 
Section  108  Loan  Guarantee  Funded 
Infrastructure  Project. 

Description  of  Action:  The  Draft 
Environmental  Impact  Report/ 
Environmental  Impact  Statement 
examines  the  social,  economic  and 
environmental  impacts  on  the  City  of 
Porterville  and  its  environs  ft-om 
completion  of  the  proposed  action.  Key 
objectives  of  the  project  include: 

(1)  Provision  of  new,  and  retention  of 
existing,  jobs  through  development  of  a 
variety  of  public  infrastructure  resulting 
in  employment  opportunities  for  low 
and  moderate  income  pwsons;  (2) 
rehabilitation  of  three  central  business 
district  parking  lots;  and  (3)  provision  of 
financial  assistance  in  rehabilitating 
existing  commercial  structures  or 
acquisition  oS  sites  for,  and  construction 
of  new,  commercial  buildings. 

The  combined  EIR/EIS  analyzes 
potential  enviroimiental  effects  of  five 
alternative  projects.  The  alternative 
projects  described  here  are  illustrative 
of  varying  options  for  development, 
enabling  an  evaluation  of  the  full  range 
of  impacts  identified  within  the  EIR/EIS 
alternative. 

Alternative  1  would  provide  for 
extension  of  water  and  sewer  trunk  lines 
within  Indiana  Street  and  Teapot  Dome 
Avenue  connecting  the  existing  City 
water  and  sewer  infrastructure  system 
with  industrial  designated  lands  along 
Tea  Pot  Dome  Avenue  and  within  the 
easterly  sector  of  the  Porterville 
Municipal  Airport.  Alternative  1  would 
also  include  development  of  a  new 
highway  interchange  at  the  intersection 
of  State  Highway  65  and  Teapot  Dome 
Avenue.  Approximately  280  acres  of 
vacant  and  agricultural  land  currently 
designated  Ity  the  City  General  Plan  for 
future  industrial  development  would 
ultimately  be  converted  to  urbanized 
use  under  Alternative  1. 

Alternative  2  would  provide  for 
extension  of  water  trunk  lines  within 
South  Newoamb  Street  from  River 
Avenue  south  across  the  Tule  River  to 
a  point  just  south  of  the  intersection  of 
South  Newc»mb  Street  and  State 
Highway  190.  Alternative  2  would  also 
provide  for  the  construction  of  South 
Newcomb  Street  to  arterial  widtli  fttim 
Heritage  Avenue  south  across  the  Tule 
River,  inclusive  of  construction  of  a 
bridge  across  the  river,  to  a  point  just 
south  of  the  intersection  of  South 
Newcomb  Street  and  State  Highway 
190.  Street  improvements  would 
include  curb,  gutter,  sidewalk,  and 
streetlights.  Approximately  280  acres  of 
vacant  land  currently  designated  by  the 
City  General  Plan  for  low-density 
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residential  uses  would  be  ultimately 
converted  to  Industrial/Commercial 
Uses  under  Alternative  2. 

Alternative  3  would  provide  for 
extension  of  sewer  and  water  trunk  lines 
from  Indiana  Street  north  of  Gibbons 
Avenue  to  the  intersection  of  Indiana 
Street  and  Scranton  Avenue  then  west 
along  Scranton  Avenue  across  State 
Highway  65  to  the  intersection  of 
Scranton  Avenue  and  South  Newcomb 
Street.  Construction  of  State  Highway 
on  and  off  ramps  at  the  intersection  of 
State  Highway  65  and  Scranton  Avenue 
would  also  be  provided  by  Alternative 
3.  Approximately  300  acres  of  vacant 
land  designated  for  highway 
commercial  uses  and  150  acres  of 
primarily  vacant  land  designated  for 
industrial  uses  would  ultimately  be 
converted  to  urbanized  uses  under 
Alternative  3. 

Alternative  4  (the  Proposed  Action) 
would  provide  for  infrastructure, 
improvements  within  two  (2)  distinctly- 
separate  locations.  Alternative  4 — Area 
No.  1  would  provide  for  extension  of 
water  and  sewer  trunk  lines  in  the 
vicinity  of  the  Porterville  Municipal 
Airport,  improvement  of  Tea  Pot  Dome 
Avenue,  and  Newcomb  and  West  Streets 
proximate  to  the  Municipal  Airport, 
improvements  to  the  abandoned  runway 
located  at  the  Municipal  Airport,  and 
installation  of  master  planned  storm 
drain  improvements  in  the  vicinity  of 
the  municipal  airport.  Alternative  4- 
Area  No.  2  would  provide  for  extension 
of  water  trunk  lines  in  the  vicinity  of 
South  Jaye  Street,  State  Highway  65  and 
Gibbons  Avenue.  South  Jaye  Street 
would  be  extended  as  an  arterial  width 
street  from  its  southerly  terminus  to 
Gibbons  Avenue.  Alternative  4  would 
also  accomplish  installation  of  storm 
drain  facilities  in  South  Jaye  Street  and 
Gibbons  Avenue.  Under  Alternative  4. 
approximately  380  acres  of  primarily 
vacant  land  designated  for  industrial 
uses  would  uhimately  be  converted  to 
urbanized  use. 

Alternative  5  is  the  No  Project 
alternative,  consideration  of  which  is 
required  by  the  California 
Environmental  Quality  Act  (CEQA)  and 
by  the  National  Environmental  Policy 
Act  (NEPA).  Under  this  alternative,  the 
proposed  infrastructure  project  would 
not  occur  precluding  industrial/ 
commercial  development  of  any  of  the 
areas  discussed  in  Alternatives  1-4. 

Location:  City  of  Porterville.  Tulare 
County.  California 

Potential  Environmental  Impacts: 
Land  use  and  planning;  population  and 
housing;  water  impacts;  air  quality 
impacts;  transportation  and  circulation 
impacts;  biological  resource  impacts; 
energy  and  mineral  resource  impacts; 


hazards,  noise  impacts;  demands  on 
public  services  and  utilities;  aesthetic 
impacts;  recreation  impacts;  and 
cumulative  effects.  Most  of  these 
impacts  would  be  reduced  to  a  level  of 
insignificance  following 
implementation  of  proposed  mitigation 
measures. 

The  Draft  Environmental  Impact 
Report/Environmental  Impact  Statement 
will  be  published  on  or  about  March  16, 
1998  and  will  be  on  file  at  291  North 
Main  Street.  Porterville.  California 
93257  and  available  for  public 
inspection,  or  copies  may  be  obtained  at 
the  same  address,  upon  request. 

Dated:  March  11, 1998. 
Richard  H.  Broun, 

Director.  Office  of  Community  Viability. 
(FR  Doc.  98-6679  Filed  3-13-98;  8:45  ami 

BILLING  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  Incidental  Take  Permit 
for  the  City  of  Austin  for  the  Operation 
and  Maintenance  of  Barton  Springs 
Pool  and  Adjacents  Springs 

SUMMARY:  The  City  of  Austin  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
applicant  has  been  assigned  permit 
number  PRT— 839031.  The  requested 
permit,  which  is  for  a  period  of  15  years, 
would  authorize  the  incidental  take  of 
the  endangered  Barton  Springs 
salamander  [Eurycea  sosorum).  The 
proposed  take  would  occur  as  the  result 
of  the  operation  and  maintenance  of 
Barton  Springs  Pool  and  adjacent 
springs  in  Austin,  Travis  County,  Texas. 

The  City  of  Austin  has  prepared  an 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  permit  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  be  made  at  least  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10©  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6) 

DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  April  15,  1998. 
ADDRESSES:  Person  wishing  to  review 
the  EA/HCP  may  obtain  a  copy  by 
contacting  Matthew  Lechner,  Ecological 


Services  Field  Office,  10711  Burnet 
Road,  Suite  200,  Austin.  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  U.S.  Fish  and  Wildlife  Service. 
Austin,  Texas. 

Written  data  or  comments  concerning 
the  application  and  EA/HCP  should  be 
submitted  to  the  Field  Supervisor, 
Ecological  Services  Field  Office.  Austin, 
Texas,  at  the  above  address.  Please  refer 
to  permit  number  PRT— 839031  when 
submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Lechner  at  the  above  Austin 
Ecological  Services  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Barton 
Springs  salamander.  Take  means  to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture  or  collect. 
However,  the  Service,  under  limited 
circumstances,  may  issue  p>ermits  to 
take  endangered  wildlife  species 
incidental  to.  and  not  the  purpose  of. 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

Applicant 

The  City  of  Austin  plans  to  maintain 
and  operate  Barton  Springs  Pool  and  the 
adjacent  springs  in  Austin,  Travis 
County,  Texas.  This  action  may  cause 
the  incidental  take  of  less  than  20 
salamanders  per  year,  for  the  15-year 
term  of  the  permit.  The  applicant 
proposes  to  minimize  and  mitigate  for 
the  incidental  take  of  the  Barton  Springs 
salamander  by  placing  10  percent  of  the 
total  revenues  generated  at  Barton 
Springs  Pool  into  a  conservation  fund. 
The  fund  would  be  used  for  enhancing 
habitat  and  for  ecological  and  biological 
research  on  the  Barton  Springs 
salamander.  In  addition,  mitigation 
measures  are  included  in  the  Habitat 
Conservation  Plan. 
Don  Ciccone, 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
[FR  Doc.  98-6621  Filed  3-13-98;  8:45  ami 
BILUNQ  CODE  4S10-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

AGENCY:  Bureau  of  Indian  Affairs. 
ACTION:  Notice. 
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This  is  pubUshed  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  hiterior  to  the  Assistant  Secretary — 
hidian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.9(a])  notice  is  hereby  given 
that  the:  Saponi  Nation  of  Ohio,  P.O. 
Box  423,  Rio  Grande,  Ohio  45674,  has 
filed  a  letter  of  intent  to  submit  a 
petition  for  Federal  acknowledgment  by 
the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
letter  of  intent  was  received  by  the 
Bureau  of  Indian  Affairs  (BIA)  on 
September  23, 1997,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  letter  o( 
intent  to  submit  a  petition  and  does  not 
constitute  notice  that  the  petition  is 
under  active  consideration.  Notice  of 
active  consideration  will  be  sent  by  mail 
to  the  petitioner  and  other  interested 
parties  at  the  appropriate  time. 

Under  Section  83.9(a)  (formerly 
54.8(d))  of  the  Federal  regulations,  third 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition  or  request  to  be 
informed  of  any  general  actions 
affecting  the  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  The  petitioner  will  be 
provided  an  opportxmity  to  resjrand  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Afiiairs, 
Branch  of  Acknowledgment  and 
Research,  Room  3427-MIB,  1849  C 
Street,  N.W.,  Washington,  D.C.  20240, 
(202)  20ft-3S9Z. 

Dated:  March  3, 1998. 
Hilda  Muuiel. 

Deputy  Commissioner  of  Indian  Affairs. 
IFR  Doc.  98-6709  Filed  3-13-98;  8:45  ami 
MUMQ  CODE  43ie-«-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Aclmowledgment  of  Existence  as  an 
Indian  Tribe 

agency:  Bureau  of  Indian  AfEairs, 

Interior. 

ACTION:  Notice. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  notice  is 
hereby  given  that  the:  Tap  Pilam — The 


Coahuiltecan  Nation,  Attn.  Mr.  Stephen 
Cassanova,  P.O.  Box  100113,  San 
Antonio,  Texas  78201  has  filed  a 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
was  received  by  the  Bureau  of  Indian 
Affairs  (BLA)  on  December  3, 1997,  and 
was  signed  by  members  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.9(a)  of  the  Federal 
regulations,  third  parties  may  submit 
factual  and/or  legal  arguments  in 
support  of  or  in  opposition  to  the 
group's  petition,  and/or  may  request  to 
be  kept  informed  of  all  general  actions 
affecting  the  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BLA's  files.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  MIB,  1849  C  Street,  N.W., 
Washington,  D.C.  20240,  (202)  208- 
3592. 

Dated:  March  3, 1998. 
Hilda  Muiwl, 

Deputy  Commissioner-^Indian  Affairs. 
IFR  Doc.  98-6681  Filed  3-13-98;  8:45  am) 

BiLUNQ  CODE  4*1(MB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Operation  and  Maintenance  Rate 
Adjustment:  San  Carlos  Irrigation 
Project,  Arizona 

ACTION:  Notice  of  operation  and 
maintenance  (O&M)  rate  adjustment. 

SUMMARY:  The  Bureau  of  Indian  AH'airs 
is  adjusting  the  assessment  rates  for 
operating  and  maintaining  the  San 
Carlos  Irrigation  Project  for  1998.  The 
following  table  illustrates  the  impact  of 
the  rate  adjustment. 


San  Carlos  Irrigation  Project  Ir- 
rigation Rate  Per  Assessable 
Acre 


UMI 


Rate 


1997 


1998 


$30.00       $20.00 


COMMENTS:  On  September  17, 1997,  the 
Bureau  of  Indian  Affairs  published  a 
notice  in  the  Federal  Register,  62  FR 
44992,  proposing  to  adjust  the 
assessment  rates  for  operating  and 
maintaining  the  San  Carlos  Inigation 
Project,  Arizona,  for  1998, 1999,  and 
subsequent  years.  The  notice  of 
proposed  rate  adjustment  provided  a 
thirty  (30)  day  public  comment  period. 
No  comments  were  received  for  the 
proposed  adjustment  to  the  assessment 
for  1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Area 
Director,  Bureau  of  Indian  Affairs, 
Phoenix  Area  Office,  P.O.  Box  10, 
Phoenix,  Arizona  85001,  telephone 
(602)  37»-6956. 

DATES:  The  new  irrigation  assessment 
rate  for  1998  will  become  effective  Upon 
publication  of  this  notice. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  dociunent  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  the  Act  of  August  15, 
1914  (38  Stat.  583,  25  U.S.C.  385).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary-Indian  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.1  A  and 
Memorandum  dated  January  25, 1994, 
firom  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 

This  notice  is  given  in  accordance 
with  Section  171.1(e)  of  part  171, 
Subchapter  H,  Chapter  1,  of  Title  25  of 
the  Code  of  Federal  Regulations,  which 
provides  for  fixing  and  announcing  the 
rates  for  annual  operation  and 
maintenance  assessments  and  related 
information  for  BIA  operated  and 
owned  irrigation  projects. 

The  assessment  rates  are  based  on  an 
estimate  of  the  cost  of  normal  operation 
and  maintenance  of  the  irrigation 
project.  Normal  operation  and 
maintenance  means  the  expenses  we 
incur  to  provide  direct  support  or 
benefit  to  the  project's  activities  for 
administration,  operation,  maintenance, 
and  rehabilitation.  We  must  include  at 
least: 

(a)  Personnel  salary  and  benefits  for 
the  project  engineer/manager  and  oiu* 
employees  under  his/her  management 
control; 

(b)  Materials  and  suppUes; 

(c)  Major  and  minor  vehicle  and 
equipment  repairs; 
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(d)  Equipment,  including 
transportation,  fiiel,  oil,  grease,  lease 
and  replacement; 

(d)  Capitalization  expenses; 

(e)  Acquisition  expenses,  and 

(f)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  irrigation  project. 


12819 


Payments 

The  irrigation  operation  and 
maintenance  assessments  become  due 
based  on  locally  estabUshed  payment 
requirements.  No  water  shall  be 
delivered  to  any  of  these  lands  until  all 
irrigation  charges  have  been  paid. 

Interest  and  Penalty  Fees 

hiterest,  penalty,  and  administrative 
fees  will  be  assessed,  where  required  by 
law,  on  all  delinquent  operation  and 
maintenance  assessment  charges  as 
prescribed  in  the  Code  of  Federal 
Regulations,  Title  4,  Part  102.  Federal 
Claims  Collection  ^andards;  and  42 
BIAM  Supplement  3,  part  3.8  Debt 
Collection  Procedures.  Beginning  30 
days  after  the  due  date  intnest  will  be 
assessed  at  the  rate  of  the  current  value 
of  funds  to  the  U.S.  Treasury.  An 
administrative  fee  of  $12.50  will  be 
assessed  each  time  an  effort  is  made  to 
collect  a  delinquent  debt;  a  penalty 
charge  of  6  percent  per  year  will  be 
charged  on  delinquent  debts  over  90 
days  old  and  will  accrue  from  the  date 
the  debt  became  delinquent.  After  180 
days  a  delinquent  debt  will  be 
forwarded  to  the  United  States  Treasury 
for  further  action  in  accordance  with  the 
Debt  Collection  Improvement  Act  of 
1996  (PubUc  Law  104-134). 

Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(0MB)  that  this  rate  adjustment  meets 
the  applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Executive  Order  12866 

This  rate  adjustment  is  not  a 
significant  regulatory  action  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  imder 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rate  making  is  not  a  rule  for  the 
purposes  of  the  Regulatory  FlexibiUty 
Act  because  it  is  "a  rule  of  particular 
applicability  relating  to  rates."  5  U.S.C. 
§601(2). 

Executive  Order  12630 

The  Department  has  determined  that 
this  rate  adjustment  does  not  have 
significant  "takings"  implications. 


Executive  Order  12612 

The  Department  has  determined  that 
this  rate  adjustment  does  not  have 
significant  FederaUsm  effects  because  it 
pertains  solely  to  Federal-tribal  relations 
and  will  not  interfere  with  the  roles, 
rights,  and  responsibiUties  of  states. 

NEPA  Compliance 

The  Department  has  determined  that 
this  rate  adjustment  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  hiunan 
environment  and  that  no  detailed 
statement  is  required  under  the  National 
Environmental  PoUcy  Act  of  1969. 

Paperwori(  Reductian  Act  of  1995 

This  rate  adjustment  does  not  contain 
collections  of  information  reqiiiring 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

Unfunded  Mandates  Act  of  1995 

This  rate  adjustment  imposes  no 
unfunded  mandates  on  any 
govermnental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 

Dated:  March  5, 1998. 
Kevin  Gover, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  98-6665  Filed  3-13-98;  8:45  am] 

BIUMG  OOOE  431»-0a-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-020-1020-00] 

Pelican  Laka/Ourey  Natlonaf  Wildlife 
Refuge  Plan  Amendment; 
Environmental  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of 
proposed  plan  amendment 

summary:  The  Bureau  of  Land 
Management  (BLM),  Vernal  Field  Office 
has  completed  an  Environmental 
Assessment  (EA)/Finding  of  No 
Significant  Impact  (FONSI)  of  the 
Proposed  Pelican  Lake/Ouray  National 
Wildlife  Refuge  Plan  Amendment  to  the 
Diamond  Mountain  Resource  Area 
Resource  Management  Plan  (DMRA- 
RMP).  The  Proposed  Plan  Amendment 
would  modify  existing  EH^4RA-RMP 
management  prescriptions  within  the 
plan  amendment  area  through, 
reclassification  of  about  2,197.64  acres 
of  public  land  from  their  current 
classification  as  Level  4,  open 
management  land  and  unclassified  land 
to  Level  3,  active  management  land: 


about  754.75  acres  of  pubUc  land  within 
the  plan  amendment  area  are  currently 
classified  as  Level  3,  open  management 
land.  The  160  acres  of  public  land 
currentiy  classified  as  Level  1,  restricted 
management  land  and  1,794.66  acres  of 
public  land  currently  classified  as  Level 
2,  careful  management  land  would  not 
be  reclassified.  Miiltiple  use  of  the 
public  land  within  the  proposed  plan 
amendment  area  would  continue  in  a 
maimer  that  is  compatible,  to  the  extent 
possible,  with  the  objectives  of  the 
Ouray  National  Wildlife  Refu^ 
(Refuge).  Futiue  management  woiild 
focus  on  curbing  or  restricting  activities 
or  land  uses  which,  if  not  mitigated, 
may  contribute  to  or  exacerbate  the 
seleniiun  problem  ciurently  affecting 
the  Refuge. 

Hie  proposed  plan  amendment  would 
enhance  the  BLM's  ability  to  provide  for 
economic  growth  through  multiple  use 
as  well  as  provide  additional  protection 
for  sensitive  resources. 
DATES:  The  protest  period  for  this 
Proposed  Plan  Amendment  will 
commence  with  the  date  of  publication 
of  this  notice  and  last  for  30  days. 
Protests  must  be  received  on  or  before 
March  16, 1998. 

ADDRESS:  Protests  must  be  addressed  to 
the  Director  (WO-210),  Bureau  of  Land 
Management,  Attn:  Brenda  Williams, 
1849  C  Street,  N.W.,  Washington,  D.C. 
20240  within  30  days  after  the  date  of 
pubhcation  of  this  Notice  of 
Availability. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Kempenich,  Natural  Resource 
Specialist,  Vernal  Field  Office,  at  170 
South  500  East,  Vernal,  Utah  84078. 
(435)  781-4432.  Copies  of  the  proposed 
Plan  Amendment  EA  are  available  for 
review  at  the  Vernal  Field  Office. 
SUPPLEMBfTARY  INFORMATION:  This 
action  is  annoimced  pursuant  to  Section 
202(a)  of  the  Federal  Land  PoUcy  and 
Management  Act  (1976)  and  43  CFR  Part 
1610.  This  Proposed  Amendment  is 
subject  to  protests  by  any  party  who  has 
participated  in  the  planning  process. 
Protest  must  be  specific  and  contain  the 
following  information: 
— The  name,  mailing  address,  phone 

number,  and  interest  of  the  person 

filing  the  protest 
— A  statement  of  the  issue(s)  being 

protested 
— A  ^tement  of  the  part(s)  of  the 

proposed  amendment  being  protested 

and  citing  pages,  paragraphs,  maps  et 

cetera,  of  the  Proposed  Plan 

Amendment  • 

— A  copy  of  all  docimients  addressing 

the  issue(s)  submitted  by  the  protestor 

during  the  planning  process  or  a 

reference  to  the  date  when  the 


UMI 
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protester  discussed  the  issue(s)  for  the 
record 
— A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect 

Dated:  March  10.  1998. 
Douglas  M.  Koza, 

Acting  State  Director.  Utah 

|FR  Doc.  98-6686  Filed  3-13-98;  8:45  ami 

WLUNG  CODE  4310-OCM> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-WO-1430-01;  N-61417] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Non-Competitive  sale  of  public 

lands  in  White  Pine  County,  Nevada. 

summary:  The  below  listed  public  land 
in  Newark  Valley,  White  Pine  County, 
Nevada  has  been  examined  and  found 
suitable  for  sale  utilizing  non- 
competitive procedures,  at  not  less  than 
the  fair  market  value.  In  accordance 
with  Section  7  of  the  Act  of  June  28, 
1934,  as  amended,  43  U.S.C.  315f  and 
EO  6910,  the  described  lands  are  hereby 
classiHed  as  suitable  for  disposal  under 
the  authority  of  Section  203  and  Section 
209  of  the  Act  of  October  21, 1976;  43 
U.S.C.  1761. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Assistant 
District  Manager,  Nonrenewable 
Resources. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management,  Gene  L.  Drais,  Assistant 
District  Manager,  Nonrenewable 
Resources,  HC  33,  Box  33500,  Ely,  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McGinty.  Realty  Specialist,  at 
the  above  address  or  telephone  (702) 
289-1882. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  parcel  of  land, 
situated  in  White  Pine  County  is  being 
offered  as  a  direct  sale  to  Mr.  Warren 
Scoppettone. 

Mount  Diablo  Meridian,  Nevada 

T.  17N..R.  55E.. 

Section  18,  SVaSViSE'A. 

Containing  40.00  acres  more  or  less. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 


In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $60.00  nonreturnable  filing  fee 
for  the  conveyance  of  the  available 
mineral  interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1 .  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  the  sodium,  potassium,  oil  and 
gas  mineral  deposits  in  the  land  subject 
to  this  conveyance,  including  without 
limitation,  the  disposition  of  these 
substances  under  the  mineral  leasing 
laws.  Its  permittee,  licensees  and 
lessees,  the  right  to  prospect  for,  mine 
and  remove  the  mineral  owmed  by  the 
United  States  under  applicable  law  and 
such  regulations  as  the  Secretary  of  the 
Interior  may  prescribe.  This  reservation 
includes  all  necessary  and  incidental 
activities  conducted  in  accordance  with 
the  provisions  of  the  mineral  leasing 
laws  in  effect  at  the  time  such  activities 
are  undertaken,  including,  without 
limitation,  necessary  access  and  exit 
rights,  all  drilling,  underground,  or 
surface  mining  operation,  storage  and 
transportation  facilities  deemed 
necessary  and  authorized  under  law  and 
implementing  regulations.  Unless 
otherwise  provided  by  separate 
agreement  with  surface  owner, 
permittee,  licensees  and  lessees  of  the 
United  States  shall  reclaim  disturbed 
areas  to  the  extent  prescribed  by 
regulations  issued  by  the  Secretary  of 
the  Interior.  All  cause  of  action  brought 
to  enforce  the  rights  of  the  surface 
owner  under  the  regulations  above 
referred  to  shall  be  instituted  against 
permittee,  licensees  and  lessees  of  the 
United  States;  and  the  United  States 
shall  not  be  liable  for  the  acts  or 
omissions  of  its  permittee,  licensees  and 
lessees.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  above 
described  land  will  be  segregated  from 
all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  leasing 
under  the  mineral  leasing  laws.  This 
segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 


submit  comments  regarding  this  action 
to  the  Assistant  District  Manager, 
Nonrenewable  Resources  at  the  address 
listed  above.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,"  vacate,  or  modify  this 
realty  action.  In  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior.  The  Bureau 
of  Land  Management  may  accept  or 
reject  any  or  all  offers,  or  withdraw  any 
land  or  interest  in  the  land  from  sale,  if, 
in  the  opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA,  or  other 
applicable  laws.  The  lands  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  March  4, 1998. 
Gene  A.  Kolkman, 
District  Manager. 

(PR  Doc.  98-6612  Filed  3-13-98;  8:45  am) 
BILUNG  CODE  4310-HC-4J 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

intent  To  Issue  a  Prospectus  for 
Operation  of  a  Gas  Service  Station  at 
Yosemite  National  Park 

SUMMARY:  The  National  Park  Service 
will  be  releasing  a  concession 
Prospectus  authorizing  continued 
operation  of  a  gas  service  station 
adjacent  to  the  west  entrance  of 
Yosemite  National  Park.  The  operation 
is  located  on  land  administered  by  the 
park  near  the  commimity  of  El  Portal. 
The  operation  is  considered  a  full 
service  station  and  has  one  service  bay 
for  minor  car  repair  and  lubrication 
service.  The  sales  consist  of  automotive 
gasoline  (three  grades),  oil,  propane, 
lubricants,  batteries,  tires  and  other 
related  automobile  supplies.  The 
operation  is  year  round  with  the  peak 
season  during  the  summer  months.  The 
annual  gross  receipts  average  between 
$424,000  to  $459,000.  The  new  contract 
will  be  for  eight  (8)  years  and  five  (5) 
months  expiring  December  31,  2006. 
The  new  operator  will  be  required  to 
replace  four  (4)  underground  storage 
tanks  by  December  1998  in  accordance 
with  the  Federal  Law.  There  is  an 
existing  concessioner  which  has 
operated  satisfactorily  under  the 
existing  permit  and  has  a  right  of 
preference  in  renewal. 
SUPPLEMENTARY  INFORMATION:  The  cost 
for  purchasing  a  Prospectus  is  $30.00. 
Parties  interested  in  obtaining  a  copy 
should  send  a  check  (NO  CASH)  made 
payable  to  "National  Park  Service"  to 
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the  following  address:  National  Park 
Service,  Pacific  Great  Basin  Support 
Office,  Office  of  Concession  Program 
Management,  600  Harrison  Street,  Suite 
600,  San  Francisco,  CaHfomia  94107- 
1372.  A  Tax  Identification  Niunber 
(TIN)  OR  Social  Security  Number  {SSN) 
MUST  be  provided  on  all  checks.  The 
front  of  the  envelope  should  be  marked 
"Attention:  Office  of  Concession 
Program  Management — ^Mail  Room  Do 
Not  Open".  Please  include  in  your 
request  a  mailing  address  indicating 
where  to  send  the  Prospectus,  biquiries 
may  be  directed  to  Ms.  Teresa  Jackson, 
Office  of  Concession  Program 
Management  at  (415)  427-1369. 

Dated:  March  5, 1998. 
Sondra  S.  Humpries, 

Acting  Regional  Director,  Pacific  West  Region. 
(FR  Doc.  98-«625  Filed  3-13-98;  8:45  am] 

NLUNG  OOOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Final  Environmental  Impact  Statement; 
General  Management  Plan;  National 
Park  of  American  Samoa;  Notice  of 
Availability 

summary:  Pursuant  to  §  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190,  as  amended),  the 
National  Park  Service  has  prepared  a 
Final  Environmental  Impact  Statement 
(FEIS)  for  the  General  Management  Plan 
(GMP)  for  the  National  Park  of 
American  Samoa,  Territory  of  American 
Samoa.  The  GMP  proposes 
implementation  of  management 
strategies  to  ensure  the  long-term 
protection  of  the  natural,  cultural,  and 
subsistence  resources  of  this  national 
park.  Also  included  in  the  actions 
proposed  is  development  of  a  full 
program  to  interpret  those  resources  for 
visitors,  and  limited  construction  of 
facilities  needed  to  provide  for  visitor 
enjoyment  of  this  new  and,  as  yet,*; 
undeveloped  national  park. 
Development  within  the  national  park  is 
to  be  restrained  and  low-key.  Major 
visitor  use  facilities  are  proposed  at 
locations  outside  of  the  national  park. 
Villages  located  near  the  national  park 
are  encouraged  to  provide  visitor 
services  in  the  traditional  Samoan  style. 

Alternatives  and  Proposed  Action: 
Four  alternatives  and  corresponding 
mitigation  measures  were  identified  and 
analyzed.  This  consisted  of  No  Action 
(Alternative  B);  Minimum  Requirements 
(Alternative  C,  minimal  facility 
development,  visitor  services  and 
resource  management);  and  Alternative 
D  (same  as  proposed  action,  with  the 


added  element  of  developing  a  visitor 
center  within  the  national  park).  The 
Proposed  Action  is  Alternative  A,  and  is 
briefly  summarized  above. 

Background:  The  Draft  Environmental 
Impact  Statement  (DEIS)  was  released 
for  public  review  for  a  75-day  period 
which  ended  March  15, 1997.  Public 
meetings  were  held  in  American  Samoa 
during  the  review  period  to  hear 
comments  on  the  draft  plan;  meetings 
were  also  held  in  each  of  the  nine 
villages  with  lands  in  the  national  park 
to  hear  comments  from  village  council 
members.  Both  the  DEIS  and  the  FEIS 
evaluate  the  same  proposed  action  and 
three  alternatives.  The  information  in 
the  FEIS  remains  essentially  unchanged 
from  the  DEIS.  The  FEIS  contains 
responses  to  the  comments  received  on 
the  draft  and  the  modifications  and 
clarifications  to  the  text  in  response  to 
those  comments.  Modifications  and 
clarifications  made  were  minor  and  fiew 
in  number. 

SUPPLEMBfTARY  INFORMATION:  The  no- 

action  period  for  the  FEIS/GMP  will 
extend  for  30  days  after  EPA's  listing  of 
the  filing  of  the  docmnent  in  the 
Federal  Register.  Requests  for 
information  or  copies  of  the  final 
document  should  be  directed  to  the 
Superintendent.  National  Park  of 
American  Samoa,  Pago  Pago,  American 
Samoa  96799;  or  to  Park  Planner,  Pacific 
Islands  Support  Office,  300  Ala  Moana 
Blvd,  Box  50165,  Honolulu,  Hawaii 
96850. 

Dated:  March  1, 1998. 
John  J.  Reynolds, 

Regional  Director,  Pacific  West. 

(FR  Doc.  98-6626  Filed  3-13-98;  8:45  am] 

SiLUNG  CODE  4310-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  a  Plan  of  Operations  and 
Environmental  Assessment  for  Duke 
Energy  Field  Services  Inc.;  Padre 
Island  National  Seashore  Kenedy  and 
Kleberg  Counties,  TX 

The  National  Park  Service  has 
received  from  Duke  Energy  Field 
Services,  Inc.  a  Plan  of  Operations  for 
the  continued  operation  of  an  existing 
natural  gas  pipeline  at  Padre  Island 
National  Seashore,  Kenedy  and  Kleberg 
Counties,  Texas. 

Pursuant  to  §  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations,  Part  9, 
Subpart  B  (36  CFR  9B);  the  Plan  of 
Operations  and  Environmental 
Assessment  are  available  for  public 
review  and  comment  for  a  period  of  30 
days  from  the  publication  date  of  this 


notice  in  the  Office  of  the 
Superintendent,  Padre  Island  National 
Seashore,  9405  South  Padre  Island 
Drive,  Corpus  Christi.  Texas.  Copies  of 
the  documents  are  available  from  the 
Superintendent,  Padre  Island  National 
Seashore,  9405  South  Padre  Island 
Drive,  Corpus  Christi.  Texas  78418,  and 
will  be  sent  upon  request. 

Dated:  March  5, 1998. 
Patrick  C.  McCrary, 

Superintendent,  Padre  Island  National 
Seashore. 

[FR  Doc.  9&-6624  Filed  3-13-98;  8:45  am] 

BHJJNQ  OOOE  4310-70-P 


DEPARTMENT  OF  THE  INTERK>R 

National  Parti  Servtee 

Notice  of  Availability  of  the  Record  of 
DeciskMi,  General  Management  Plan/ 
Final  Environmental  ImiMct  Statement, 
Manhattan  Sites,  New  York.  NY 

aobicy:  National  Park  Service, 
Department  of  the  Interior. 
INTRODUCTION:  This  Record  of  Decision 
(ROD)  concludes  compliance  with  the 
National  Environmental  Policy  Act  for 
decision  making  to  approve  a  General 
Management  Plan  (GMP)  for  Manhattan 
Sites.  This  compliance  was  initiated 
upon  a  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS), 
published  in  the  Federal  Register  (FR) 
March  10, 1992.  That  notice  called  for 
a  normal  30-day  scoping  period  during 
which  open  houses  were  held  at  each  of 
the  sites  to  encourage  public  input.  This 
period  was  extended  to  April  30, 1992 
by  a  subsequent  FR  notice  on  April  21. 
Notices  of  Availability  of  the  Draft  and 
Final  EIS's  were  published  in  the  FR  on 
June  16, 1996  and  February  14, 1997 
respectively. 

SUMMARY:  The  ROD  is  a  concise 
statement  of  the  decisions  made,  other 
alternatives  considered,  the  basis  for  the 
decision,  the  environmentally  preferable 
alternative,  the  mitigating  measures,  and 
the  public  involvement  in  the  decision 
making  process. 

PubGc  Law  965-625.  the  National 
Parks  and  Recreation  Act,  requires  the 
preparation  and  timely  revision  of 
GMP's  for  each  unit  of  the  National  Park 
system.  The  purpose  of  the  GMP  for 
these  sites  is  to  guide  the  overall 
management;  development,  resource 
conservation  and  use  of  each  site. 
Presented  are  alternatives  for  the 
preservation  and  development  of  each 
site  and  the  impacts  of  implementing 
each  alternative. 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,(P.L.  910190  as  amended),  and 
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specifically  to  regulations  promulgated 
by  the  Council  on  Environmental 
Quality  (40  CFR  1505.2).  the 
Department  of  the  Interior,  National 
Park  Service  has  prepared  this  Record  of 
Decision  following  the  Final  EIS,  on  the 
GMP  for  Rve  (5)  of  the  six  (6)  sites 
administered  by  the  Natipnal  Park 
Service  as  Manhattan  Sites,  including; 
Castle  Clinton  National  Monument, 
Federal  Hall  National  Memorial, 
Theodore  Roosevelt  Birthplace  National 
Historic  Site,  General  Grant  National 
Memorial,  and  Saint  Paul's  Church 
National  Historic  Site.  A  sepfirate  GMP/ 
EIS  was  completed  earlier  for  Hamilton 
Grange  National  Memorial  with  a 
Record  of  Decision  date  July  24, 1995. 
The  National  Park  Service  will  now 
commence  to  implement  action  features 
of  selected  alternatives  from  the  Final 
EIS  as  described  in  the  ROD  and  set 
forth  in  the  GMP  for  each  of  the  units 
comprising  the  Manhattan  Sites. 
AOORESSra:  Copies  of  the  ROD  are 
available  upon  request  from: 
Superintendent.  Manhattan  Sites,  26 
Wall  Street.  New  York,  NY  10005, 
Telephone  (212)  825-6990. 

Dated:  March  6. 1998. 
Marie  RiHt, 

Regiohal  Director,  Northeast  Field  Area,  (215) 
597-7013. 

[FR  Doc.  98-«627  Filed  3^13-98;  8:45  am] 
BNJJNQ  CODE  431«-I«-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

SulMlstanee  Resource  Commission 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Announcement  of  Substance 
Resource  Commission  meeting. 

summary:  The  Superintendent  of 
Wrangell-St.  Elias  National  Park  and 
Preserve  and  the  Chairperson  of  the 
Subsistence  Resource  Commission  for 
Wrangell-St.  Elias  National  Park 
annoimce  a  forthcoming  meeting  of  the 
Wrangell-St.  Elias  National  Park 
Subsistence  Resource  Commission.  The 
following  agenda  items  will  be 
discussed: 

(1)  Call  to  Order  (Chairman). 

(2)  Roll  Call;  Confirmation  of 
Quonun. 

(3)  Introduction  of  Commission 
members  and  guests. 

(4)  Review  Agenda. 

(5)  Superintendent's  welcome  and 
review  of  the  Commission  purpose. 

(6)  Commission  membership  status. 

(7)  Election  of  Chair  and  Vice  Chair. 

(8)  Review  and  approval  of  minutes 
from  November  3-4, 1997  meeting. 


(9)  Superintendent's  report: 

a.  Wrangell-St.  Elias  National  Park 
and  Preserve  Subsistence  Specialist 
position. 

b.  Mentasta  Herd  update. 

(10)  Wrangell-St.  Elias  National  Park 
and  Preserve  staff  reports. 

(11)  Public  and  other  agency 
comments. 

(12)  Old  business: 

a.  Review  comments  on  draft 
subsistenoB  plan  for  Wrangell-St.  Elias 
National  Park  and  Preserve. 

b.  Review  comments  on  draft 
Subsistence  Himting  Program 
Recommendation  97-01  (establish 
minimum  residency  requirement  for 
resident  zone  communities). 

c.  Status  of  draft  proposed  rulemaking 
to  add  Northway.  Tetlin,  Tanacross  and 
Dot  Lake  as  resident  zone  communities. 
(Review  comments/recommendations 
on  draft  proposed  rule). 

d.  Status  of  Malaspina  Forelands  ATV 
study  project. 

(13)  New  Business: 

a.  Review  actions  taken  by  Regional 
councils  on  Federal  Subsistence 
Program  1997-98  proposed  regulation 
changes. 

b.  Federal  Subsistence  Program 
update. 

(14)  Subsistence  Resource 
Commission  work  session  to  develop/ 
finalize  recommendations. 

(15)  Set  time  and  place  of  next 
Subsistence  Resource  Commission 
meeting. 

(16)  Adjourn  meeting. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Tuesday,  April  7, 1998,  and 
conclude  at  approximately  5  p.m.  The 
meeting  will  reconvene  at  9  a.m.  on 
Wednesday,  April  8, 1998,  and  adjourn 
at  approximately  5  p.m.  The  meeting 
will  adjourn  earlier  if  the  agenda  items 
are  completed. 

location:  The  meeting  location  is: 
Tanacross  Community  Hall,  Tanacross, 
Alaska. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Jonathan  B.  Jarvis,  Superintendent, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  P.O.  Box  439,  Copper  Center, 
Alaska  99573.  Phone  (907) 822-5234. 

SUPPLEMBITARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96—487, 
and  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Robert  D.  Boriiee, 
Regional  Director. 
[FR  Doc.  9»-6623  Filed  3-13-98;  8:45  am] 

BILUNO  COOE  431»-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service  \ 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  7, 199^  Pursuant  to  section  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington. 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  March  31, 1998. 
Carol  D.  Shull. 
Keeper  of  the  Natioital  Register. 

COLORADO 

Arapahoe  County 

Fostei^-Buell  Estate,  2700  E.  Hampden  Ave., 

Cherry  Hills  Village,  98000294 
Littleton  Main  Street.  Roughly  along  W.  Main 

St..  from  S.  Curtice  St.  to  S.  Sycamore  St. 

Littleton,  98000291 

Garfield  County 

Earnest  Ranch,  6471  Co.  Rd.  117,  Glenwood 
Springs  vicinity,  98000292 

Gunnison  County 

Edgerton  House,  514  W.  Gunnison  Ave., 
Gunnison,  9^000293 

Larimer  Countjr 

Stanley  Hotel  District  Boundary  Increase, 
Fish  Hatcheiy  Rd.  at  Fall  R.,  Estes  Park 
vicinity,  98000321 

FLORIDA 

Qay  County 

St.  Margaret's  Episcopal  Church  and 
Cemetery,  6874  Old  Church  Rd.,  Green 
Cove  Springs,  98000296 

Pinellas  County 

Roser  Park  Historic  District,  Roughly 
bounded  by  5th  and  9th  Sts.  S,  and  6th  and 
11th  Aves.  S,  St  Petersburg,  98000295 

GEORGLl 


Glynn  County 

U.S.  Coast  Guard  Station — St  Simons  Island, 
4201  First  St,  St.  Simons  Island,  98000297 

INDIANA 

Huntington  County 

Rangeline  Road  Bridge,  Co.  Rd.  475  W  over 
Wabash  R.,  Huntington  vicinity,  98000306 

Lake  County 

Dell  Plain,  Morse,  House  and  Garden,  7109 
Knickerbocker  Pkwy.,  Hammond, 
98000298 

Stallbohn  Bam — Kaske  House,  1154  Ridge 
Rd.,  Munster,  98000303 


UMI 
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Marion  County 

Manchester  Apartments,  960-962  N. 

Pennslyvania  St.,  Indianapolis,  98000302 
Sheffield  Inn,  956-58  N  Pennsylvania  St., 

Indianapolis,  98000301 

Morgan  County 

Martinsville  Commercial  Historic  District. 
Roughly  bounded  by  Pike,  Mulberry, 
Jackson,  and  Sycamore  Sts.,  Martinsville, 
98000300 

St.  Joseph  County 

Tivoli  Theater,  208  N.  Main  St.,  Michawaka, 
98000304 

Spencer  County 

HufEman  Mill  Covered  Bridge,  Co.  Rd.  1490 
N  over  Anderson  R,  Fulda  vicinity, 
98000299 

Lincoln  Pioneer  Village,  Jet.  of  9th  St.  and 
Eureka  Rd.,  Rockport,  98000305 

MAINE 

Cumberland  County 

Dyer,  Isaac  E.,  Estate,  180  Fort  Hill  Rd., 

Gorham  vicinity.  98000307 
Portland  Soldiers  and  Sailors  Monument,  ]ct. 

of  Congress  St.  and  Federal  St.,  Portland, 

98000308 

Knox  County 

Webster,  Moses,  House,  Atlantic  Ave.,  0.05 
mi.  E  of  jet.  of  Main  St.  and  Atlantic  Ave., 
Vinalhaven,  96000309 

Oxford  County 

Cole  Block,  19  Main  St..  Bethel,  98000310 

MINNESOTA 

Ramsey  County 

Hill's,  James  J.,  North  Oaks  Farm  Granary  and 
Root  Cellar  (James  J.  Hill's  North  Oaks 
Farm  Buildings  MPS)  Red  Bam  Rd..  jet.  of 
Hill  Farm  Circle  and  Evergreen  Rd.,  North 
Oaks  vicinity.  98000311 

Hill's,  James  J.,  North  Oaks  Farm  Blacksmith 
and  Machine  Shop  (James  J.  Hill's  North 
Oaks  Farm  Buildings  MPS)  Red  Bam  Rd., 
jet.  of  Hill  Farm  Qrcle  and  Evergreen  Rd., 
North  Oaks  vicinity,  98000312 

MISSISSnTI 

Lincoln  County 

Foxx — Cox  House,  402  Monticello  St.  Bogue 
Ghitto,  98000314 

MISSOUlU 

St.  Louis  Independent  City 

International  Bur  Exchange  Building,  2-14  S. 
Fourth  St.,  St.  Louis,  98000313 

NEW  MEXICO 

Otero  County 

Fresnal  Shelter  (Rockshelter  Site  of  the 
Western  Encarpment  of  the  Sacremento 
Moimtains  MPS)  Address  Restricted,  High 
Rolls  vicinity.  98000315 

NEW  YORK 

Kings  County 

Old  First  Reformed  Church.  729  Carroll  St., 
Brooklyn.  98000316 


OHIO 
Ashtabula  County 

Blackeslee  Log  Cabin,  441  Seven  Hills  Rd., 
Ashtabula  vicinity,  98000319 

Cuyahoga  County 

Hotel  Statler,  1127  Euclid  Ave.,  Cleveland, 
98000317 

Lucas  County 

Maumee  Theater,  601  Conant  St.,  Maumee, 
98000318 

TENNESSEE 

Davidson  Coimty 

Acme  Farm  Supply  Building,  101  Broadway, 
Nashville,  98000320 

(FR  Doc.  98-6684  Filed  3-13-98;  8:45  am) 

BaiJNQ  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

Buroau  of  Reclamation 
[DES98  09] 

Draft  Programmatic  Envlrotvnental 
bnpact  Statament/Environmental 
Impact  Report  (Draft  EIS/EIR),  CALFED 
Bay-Delta  Program,  California 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  availability. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (as  amended)  and  the  California 
Environmental  Quality  Act  (CEQA),  the 
Bureau  of  Reclamation  (Reclamation), 
Fish  and  Wildlife  Service,  National 
Marine  Fisheries  Service, 
Environmental  Protection  Agency, 
Natural  Resources  Conservation  Service, 
Army  Corps  of  Engineers,  and  the 
California  Resources  Agency,  as  co-lead 
agencies,  have  prepared  a  Draft  EIS/EIR 
for  the  CALPED  Bay-Delta  Program.  The 
CALFED  Bay-Delta  Program  is  a 
cooperative  effort  by  15  State  and 
Federal  agencies  with  regulatory  and 
management  responsibilities  in  the  San 
Francisco  Bay-Sacramento/San  Joaquin 
River  Bay-Delta  to  develop  a  long-term 
plan  to  restore  ecosystem  health  and 
improve  water  management  for 
beneficial  uses  of  the  Bay-Delta  system. 
The  objective  of  this  collaborative 
planning  process  is  to  identify 
comprehensive  solutions  to  the 
problems  of  ecosystem  quality,  water 
supply  reliability,  water  quality,  and 
Delta  levee  and  diannel  integrity.  The 
Draft  EIS/EIR  identifies  12  alternative 
methods  to  achieve  this  objective  and 
analyzes  the  environmental  impacts  of 
each  of  those  alternatives.  Public 
hearings  will  be  held  in  12  cities 
throughout  California  to  receive  written 


or  verbal  comments  on  the  Draft  EIS/EIR 
from  interested  organizations  and 
individuals  on  the  environmental 
impacts  of  the  proposal. 
DATES:  Public  comments  on  the  Draft 
EIS/EIR  should  be  submitted  in  writing 
on  or  before  June  1, 1998.  Public 
hearings  to  receive  oral  comments  on 
the  Draft  EIS/EIR  will  be  held  in  various 
locations  in  California.  See 
SUPPLEMENTARY  INFORMATK3N  section  for 
hearing  dates. 

ADDRESSES:  Written  comments  on  the 
Draft  EIS/EIR  should  be  addressed  to 
Mr.  Rick  Breitenbach,  CALFED  Bay- 
Delta  Program,  1416  Ninth  Street.  Suite 
1155,  Sacramento,  California  95814. 
Requests  for  a  printed  copy  of  the  Draft 
EIS/EIR  should  be  addre^d  to  Mr.  Rick 
Breitenbach,  CALFED  Bay-Delta 
Program,  1416  Ninth  Street,  Suite  1155, 
Sacramento,  California  95814; 
telephone:  (800)  900-3587.  When 
requesting  a  copy,  please  specify 
whether  you  would  like  the  Executive 
Summary  or  a  complete  set  of  the  Draft 
EIS/EIR  with  11  Appendices.  Copies  of 
the  Draft  EIS/EIR  are  also  available  for 
public  inspection  and  review.  See 
SUPPLB»4TARY  INFORMA-HCN  section  for 
locations. 
FOR  FURTHER  INFORMATION  CONTACT:  To 

request  copies  of  the  Draft  EIS/EIR  or  for 

additional  information,  contact  Mr.  Rick 

Breitenbach,  CALFED  Bay-Delta 

Program,  1416  Ninth  Street,  Suite  1155, 

Sacramento,  CA  95814;  telephone:  (800) 

900-3587. 

SUPPt.EMENTARY  INFORMATION: 

Hearing  Dates 

•  April  21,  1998.  at  7:00  p.m.  in 
Ontario,  California 

•  April  22,  1998,  at  7:00  p.m.  in 
Fresno,  California 

•  April  23,  1998,  at  7:00  p.m.  in 
Oakland,  California 

•  April  28,  1998,  at  7:00  p.m.  in 
Burbank,  California 

•  April  29,  1998,  at  7:00  p.m.  in 
Bakersfield,  California 

•  April  30, 1998,  at  7:00  p.m.  in  Santa 
Cruz,  California 

•  May  5. 1998,  at  7:00  p.m.  in  Irvine, 
California 

•  May  6, 1998,  at  7:00  p.m.  in  Walnut 
Grove,  California 

•  May  7,  1998,  at  7:00  p.m.  inChico, 
California 

•  May  12, 1998,  at  7:00  p.m.  in 
Endnitas,  California 

•  May  13, 1998,  at  7:00  p.m.  in 
Pittsburg,  California 

•  May  14,  1998,  at  7:00  p.m.  in 
Redding,  California 

Hearing  Locations 

•  Holiday  Inn,  3400  Shelby  Street, 
Ontario,  California 
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•  Ramada  Inn,  324  E.  Shaw  Avenue, 
Fresno,  CaUfomia 

•  Oakland  Masonic  Center,  3903 
Broadway,  Oakland,  California 

•  Fire  Training  Center,  1845  N. 
Ontario,  Burbank,  California 

•  Kern  Agricultural  Pavillion,  501  S. 
Mount  Vernon,  Bakersfield,  CaHfomia 

•  Pacific  Cultural  Center,  1307 
Seabright,  Santa  Cruz,  California 

•  University  High  School.  4771 
Campus  Drive,  Irvine,  California 

•  Gean  Harvie  Center,  14273  River 
Road,  Walnut  Grove,  California 

•  Chico  Community  Center,  545 
Vallombrosa  Avenue.  Chico,  California 

•  Encinitas  City  Council  Center,  505 
S.  Vulcan  Avenue,  Encinitas,  California 

•  Marina  Center,  340  Marina  Center, 
Pittsburg,  California 

•  The  Doubletree.  1830  Hilltop  Drive. 
Redding,  California 

Copies  of  the  Draft/EIB  are  available 
for  public  inspection  at: 

•  Bureau  of  Reclamation.  Program 
Analysis  Office.  Room  7456.  1849  C 
Street  NW.  Washington  DC;  telephone: 
(202) 208-4662 

•  Bureau  of  Reclamation.  Denver 
Office  Library,  Building  67.  Room  167, 
Denver  Federal  Center.  6th  and  Kipling. 
Denver  CO;  telephone:  (303)  236-6963 

•  Bureau  of  Reclamation,  Regional 
Director.  Attention:  MP-140,  2800 
Cottage  Way,  Sacramento.  CA; 
telephone:  (916)  978-5100 

•  Natural  Resources  Library,  U.S. 
Department  of  the  Interior.  1849  C  Street 
NW.  Main  Interior  Building. 
Washington  DC 

Copies  will  also  be  available  for 
inspection  at  the  following  libraries: 
Amador  County  Library;  Auburn-Placer 
County  Library;  Berkeley  Public  Library; 
Butte  County  Library;  Calaveras  County 
Library;  California  State  Archives; 
California  State  Library;  California  State 
Polytechnic  University,  Pomona; 
California  State  Resources  Library; 
California  State  University.  Bakersfield; 
California  State  University,  Chico; 
California  State  University.  Fresno; 
California  State  University,  Long  Beach; 
California  State  University.  Sacramento; 
California  State  University,  San  Diego; 
California  State  University.  San 
Francisco;  California  State  University, 
San  Jose;  California  State  University, 
Stanislaus;  Colusa  County  Free  Library; 
Contra  Costa  County  Library;  Contra 
Costa  Library;  The  Council  of  State 
Go<^ernments;  County  of  Los  Angeles 
Public  Library,  Government 
Publications:  County  of  Los  Angeles 
Public  Library,  Lancaster  Library;  Dixon 
Unified  School  District  Library;  El 
Dorado  County  Library;  Fresno  County 
Public  Library;  Golden  Gate  University; 
Grass  Valley  Library,  Nevada  County 


Library;  Humboldt  County  Library;  Inyo 
County  Free  Library;  Kern  County 
Library;  Kings  County  Library;  Lake 
County  Library;  Library  of  Congress; 
Lodi  Public  Library;  Los  Angeles  County 
Law  Library:  Los  Angeles  Public 
Library;  Los  Banos  Branch  Library, 
Merced  County  Library;  Madera  County 
Library;  Marin  County  Library; 
Mariposa  County  Library;  Mendicino 
County  Library;  Merced  County  Library; 
Mono  County  Free  Library;  Monterey 
County  Free  Libraries,  Napa  City- 
County  Library;  Natural  Resources 
Library;  Nevada  County  Library; 
Oakland  Public  Library;  Orange  County 
Public  Library;  Orland  Free  Library; 
Plumas  County  Library;  Quincy  Library 
Group;  Sacramento  County  Law  Library; 
Sacramento  Public  Library;  San  Diego 
County  Library;  San  Diego  Public 
Library;  San  Francisco  Public  Library; 
San  Jose  Piiblic  Library;  San  Luis 
Obispo  City-County  Library;  Santa 
Barbara  P\A>lic  Library;  Santa  Clara 
County  Library;  Santa  Cruz  Public 
Library;  Shasta  County  Library;  Solano 
County  Library;  Sonoma  County 
Library;  Stanford  University;  Stanislaus 
County  Free  Library;  Stockton-San 
Joaquin  County  Public  Library;  Sutter 
County  Library;  Tehama  County  Library; 
Tulare  County  Free  Library;  Tulare 
Public  Library;  Tuolumne  County  Free 
Library;  University  of  Cahfomia, 
Berkeley;  University  of  CaHfomia, 
Davis;  University  of  California,  Los 
Angeles;  University  of  California.  San 
Diego;  University  of  California,  Santa 
Barbara  Library;  Willows  PubUc  Library; 
Yolo  County  Library;  Yuba  County 
Library. 

Dated:  March  4, 1998. 
Roger  K.  Patterson, 

Regional  Director. 

(FR  Doc.  98-6593  Filed  3-13-98;  8:45  am] 

BILLING  COOK  4310-M-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 

TIME  AND  DATE:  March  20.  1998  at  10:00 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  701-TA-374  and  731-TA- 

780  (Preliminary)  (Butter  Cookies  in 


Tins  from  Denmark) — briefing  and 
vote. 
5.  Outstanding  action  jackets: 

1.  Document  No.  GC-98-008:  APO 
matters  in  Title  VII  investigation. 

2.  Document  No.  GC-98-009:  APO 
matters  in  Title  VII  investigation. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  March  11, 1998. 

By  order  of  the  Commission: 
Donna  R.  Koehake, 
Secretary. 

[FR  Doc.  98-6858  Filed  3-12-98;  1:32  pmj 
BILLING  CODE  7O2»-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Cash  Drug  Store;  Revocation  of 
Registration 

On  January  2. 1998.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Cash  Drug  Store 
(Respondent)  of  Donalsonville,  Georgia, 
notifying  the  pharmacy  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  its  DEA 
Certificate  of  Registration,  AF1198072. 
and  deny  any  pending  application  for 
renewal  of  such  registration  as  a  retail 
pharmacy,  under  21  U.S.C.  824  (a)(2) 
and  (a)(4),  for  reason  that  Respondent's 
owner/pharmacist  was  convicted  of  a 
controlled  substance  related  felony 
offense,  and  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest. 

The  Order  to  Show  Cause  provided 
Respondent  with  an  opportunity  to 
request  a  hearing  on  the  issues  raised  by 
the  order.  By  letter  dated  February  4, 
1998,  Respondent,  through  counsel, 
waived  its  opportunity  for  a  hearing  and 
submitted  a  written  statement  regarding 
its  position  on  the  issues  raised  in  the 
Order  to  Show  Cause  as  provided  for  in 
21  CFR  1301.43(c).  Therefore,  the 
Acting  Deputy  Administrator  deems 
that  Respondent  has  waived  its 
opportunity  for  a  hearing,  and  hereby 
enters  his  final  order  pursuant  to  21 
CFR  1301.43(e)  and  1301.46,  based 
upon  the  investigative  file  and 
Respondent's  written  submission. 

The  Acting  Deputy  Administrator 
finds  that  on  February  27, 1995,  the 
Georgia  Bureau  of  Investigations 
received  information  from  a  local 
sherifPs  department  that  an  individual 
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had  allegedly  been  purchasing 
controlled  substances  from  Respondent 
pharmacy  without  a  prescription.  A 
confidential  infonnant  of  the  local 
sheriffs  department  arranged  to 
introduce  an  imdercover  agent  to  the 
individual.  On  March  9, 1995,  the 
confidential  informant  and  the 
undercover  agent  drove  with  the 
individual  to  Respondent  pharmacy. 
The  undercover  agent  gave  the 
individual  $50.00,  and  the  individual 
went  into  the  pharmacy  alone.  When  he 
emerged  from  the  pharmacy,  the 
individual  gave  the  undercover  agent  49 
pills  in  a  white  paper  bag.  On  March  15, 
1995,  the  confidential  informant  and 
undercover  agent  again  went  to 
Respondent  pharmacy  with  the 
individual.  The  undercover  agent  gave 
the  individual  $60.00  on  this  occasion, 
and  asked  if  the  individual  could  get 
him  70  Lorcet  pills,  a  Schedule  III 
controlled  substance.  The  individual 
ultimately  emerged  from  the  pharmacy 
and  gave  the  undercover  agent  a  white 
paper  bag  containing  10  pills  later 
identified  as  Lorcet,  and  58  pills  later 
identified  as  Darvocet,  a  Schedule  IV 
controlled  substance. 

After  leaving  Respondent  pharmacy 
on  March  15, 1995,  the  individual  was 
arrested.  At  the  time  of  his  arrest,  the 
individual  had  in  his  possession  10 
Darvocet  pills  and  some  cradc  cocaine. 
During  an  interview  of  the  individual 
following  his  arrest,  he  admitted  that  he 
had  purchased  Darvocet  and  Lorcet 
from  Thomas  Faircloth,  the  owner/ 
pharmacist  of  Respondent  for 
apnroximately  eight  years.  The 
individual  stated  that  he  sometimes  had 
a  prescription  for  the  controlled 
substances,  but  more  oftoi  he  would  not 
have  a  prescription,  but  would  just  tell 
Mr.  Faircloth  what  drugs  he  wanted.  He 
estimated  that  he  purchased  controlled 
substances  from  Mr.  Faircloth  hundreds 
of  times  over  the  years,  and  probably 
only  presented  a  prescription  for  the 
drugs  on  10  occasions. 

The  individual  then  agreed  to 
cooperate  in  an  investigation  of  Thomas 
Faircloth  and  Respondent  pharmacy.  On 
March  15, 1995.  while  monitored,  the 
cooperating  individual  placed  a 
telephone  call  to  Mr.  Faircloth  at  his 
home  to  arrange  to  purchase  controlled 
substances  without  a  prescription. 
Respondent  pharmacy  was  closed,  but 
Mr.  Faircloth  agreed  to  meet  the 
cooperating  individual  at  the  pharmacy. 
The  cooperating  individual  was 
searched  to  ensure  that  he  did  not  have 
any  contraband  in  his  possession  at  the 
time  he  went  into  Respondent 
pharmacy,  and  he  was  given  $100.00. 
The  cooperating  individual  met  Mr. 
Faircloth  at  the  pharmacy,  gave  him  the 


$100.00  and  ultimately  emerged  with  a_ 
white  paper  bag  containing  174  pills, 
which  were  later  determined  to  be  123 
Darvocet  and  51  Lorcet. 

The  cooperating  individual  returned 
to  Respondent  pharmacy  on  March  17, 

1995.  Again  he  was  monitored  and 
searched  prior  to  entering  the  pharmacy. 
The  cooperating  individual  gave  Mr. 
Faircloth  $100.00,  and  emerged  from 
Respondent  with  a  while  paper  bag 
containing  121  Darvocet  and  57  Lorcet. 

Later  that  day,  Mr.  Faircloth  was 
approached  by  law  enforcement  officers 
who  advised  him  of  the  investigation. 
Mr.  Faircloth  consented  to  the  search  of 
Respondent  and  agreed  to  be 
interviewed.  During  the  interview,  Mr. 
Faircloth  confessed  to  supplying 
controlled  substances  to  the  cooperating 
individual  and  others  without  a 
prescription.  Mr.  Faircloth  stated  that  he 
had  known  the  cooperating  individual 
for  several  years.  At  first  the  individual 
would  bring  a  doctor's  prescription 
usually  for  Darvocet.  According  to  Mr. 
Faircloth,  the  individual  would  then 
bring  in  an  old  prescription  vial  to  the 
pharmacy  and  he  would  fill  the  vial 
with  pills.  Ultimately,  the  individual 
stopped  bringing  in  either  a  prescription 
or  a  vial,  and  he  {Mr.  Faircloth  would 
put  Lorcet  and  Darvocet  in  a  white 
paper  bag.  Mr.  Faircloth  stated  that  he 
sold  drugs  to  the  individual 
approximately  once  every  two  weeks. 
Mr.  Faircloth  further  stated  that  while 
he  did  not  know  for  certain,  he 
suspected  that  individuals  were 
reselling  the  drugs  he  sold  them.  Mr. 
Faircloth  complained  that 
"lijndependent  pharmacies  don't  make 
it  anymore,"  and  it  is  difficuh  to  make 
a  hving. 

Thereafter,  on  April  8, 1996,  Mr. 
Faircloth  was  indicted  in  the  Superior 
Court  for  Seminole  County  on  four 
felony  counts  of  unlawful  distribution 
of  a  controlled  substance.  On  June  7, 

1996,  he  pled  guilty  to  one  count  of  the 
indictment  and  was  sentenced  to  five 
years  probation. 

On  October  23, 1996,  the  Georgia 
State  Board  of  Pharmacy  entered  into  a 
Consent  Order  with  Thomas  Faircloth 
whereby  his  pharmacist  Ucense  was 
suspended  for  three  months.  Following 
his  suspension,  Mr.  Faircloth  was 
placed  on  probation  for  five  years  and 
fined  $2,500.00. 

In  its  written  statement,  Respondent 
does  not  deny  that  Mr.  Faircloth 
dispensed  Lorcet  and  Darvocet  without 
a  physician's  authorization;  that  he  was 
indicted  on  four  counts  of  unlawful 
distribution  of  controlled  substances  in 
violation  of  Georgia  law;  that  he  pled 
guilty  to  one  count  of  the  indictment; 
and  Uiat  the  Board  took  action  against 


his  pharmacist's  hcense.  In  the  written 
statement.  Respondent's  counsel  states 
that  "Mr.  Faircloth  is  now  64  years  old 
and  desperately  needs  to  retain  his  DEA 
Certificate  of  Registration  to  continue  to 
operate  his  retail  pharmacy,  his  only 
business  pursuit."  He  further  contends 
that  "|t)he  fact  that  the  Court  and  State 
Board  of  Pharmacy  saw  fit  to  extend 
leniency  would  account  for  Mr. 
Faircloth's  good  record,  his  sincerity, 
his  age  and  the  outpouring  of  support 
from  his  fellow  citizens."  Finally, 
Respondent's  counsel  states  that  "Mr. 
Faircloth  has  been  most  remorseful 
about  this  matter  since  his  infractions 
were  discovered.  He  has  rehabilitated 
himself  to  the  letter  of  the  law." 

Respondent's  written  statement  was 
accompanied  by  letters  dated  June  18, 
1996,  to  the  Sute  Board  of  Pharmacy 
from  the  Mayor  of  Donalsonville,  the 
President  of  a  local  bank,  and  the 
Chairman  of  the  Board  of 
Commissioners,  Seminole  County.  The 
Mayor  staved  that  he  has  known  Mr. 
Faircloth  for  35  years;  that  be  is  aware 
of  Mr.  Faircloth's  plea  to  drug  violation; 
that  Mr.  Faircloth's  illegal  activities  are 
not  representative  of  his  normal 
behavior;  that  loss  of  his  license  would 
destroy  his  business;  and  that  his  loss 
would  be  a  loss  "to  our  rural 
community".  The  President  of  the  Bank 
stated  that  he  has  known  Mr.  Faircloth 
for  25  years;  that  he  is  aware  of  Mr. 
Faircloth's  plea  to  some  form  of  a  drug 
violation;  that  he  beUeves  that  Mr. 
Faircloth's  illegal  acts  were  "an  isolated 
act  which  does  not  reflect  Mr. 
Faircloth's  normal  conduct";  and  that 
any  suspension  of  his  pharmacist's 
license  would  destroy  Mr.  Faircloth's 
business.  Finally,  the  Chairman  of  the 
Board  of  County  Commissioners  stated 
that  he  has  known  Mr.  Faircloth  for 
more  than  30  years:  and  that  he  urges 
leniency  since  Mr.  Faircloth  "has  been 
an  upstanding  citizen  and  a  plus  to  our 
community  in  his  business  and  personal 
life." 

Also  attached  to  Respondent's  written 
statement  is  a  letter  from  Thomas 
Faircloth  dated  February  4, 1998.  Mr. 
Faircloth  stated  that  he  is  64  years  old 
and  has  worked  in  a  pharmacy  for  53 
years.  After  high  school,  he  enrolled  in 
pharmacy  school  and  has  been 
employed  at  Respondent  pharmacy 
since  1958.  In  1962,  Respondent's 
previous  owner  died,  and  Mr.  Faircloth 
bought  Respondent,  and  has  been  the 
owner  and  pharmacist  ever  since.  Mr. 
Faircloth  stated  that  "(djuring  my  career 
the  local  doctors  have  always  allowed 
me  to  use  my  discretion  about  refilling 
prescriptions.  In  March  of  1995, 1 
suppose  I  was  doing  that  in 
excess."  *  *"  Mr.  Faircloth  then 
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enumerated  the  fines  and  court  costs 
that  he  has  had  to  pay  as  a  result  of  his 
illegal  activities,  and  stated  that  "I  have 
made  these  restitutions  and  repented  of 
my  actions  and  am  now  abiding  strictly 
by  the  law."  He  further  stated  that  "the 
matter  has  had  great  impact  on  my 
feelings  of  guilt  and  has  caused  me 
much  embarrassment  which  I  am  still 
seeking  to  overcome." 

The  Deputy  Administrator  may 
revoke  or  suspend  a  DEA  Certificate  of 
Registration  under  21  U.S.C.  824(a). 
upon  a  finding  that  the  registrant: 

(1)  Has  materially  falsified  any 
application  filed  pursuant  to  or  required 
by  this  subchapter  or  subchapter  II  of 
this  chapter; 

(2)  Has  been  convicted  of  a  felony 
under  this  subchapter  or  subchapter  II 
of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  State  relating  to 
any  substance  defined  in  this 
subchapter  as  a  controlled  substance; 

(3)  Has  had  his  State  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  State  authority 
and  is  no  longer  authorized  by  State  law 
to  engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  his  registration 
recommended  by  competent  State 
authority; 

(4)  Has  committed  such  acts  as  would 
render  his  registration  under  section  823 
of  this  title  inconsistent  with  the  public 
interest  as  determined  under  such 
section;  or 

(5)  Has  been  excluded  (or  directed  to 
be  excluded)  from  participation  in  a 
program  pursuant  to  section  1320a-7(a) 
of  Title  42. 

The  Acting  Deputy  Administrator 
finds  that  on  June  7, 1996,  Thomas 
Faircloth,  Respondent's  owner/ 
pharmacist,  pled  guilty  to  and  was 
convicted  of  one  felony  count  of  the 
unlawful  distribution  of  a  controlled 
substance  in  violation  of  Georgia  law.  It 
is  well  settled  that  a  pharmacy  operates 
under  the  control  of  owners, 
stockholders,  pharmacists  or  other 
employees,  and  if  any  such  person  is 
convicted  of  a  felony  offense  related  to 
controlled  substances,  grounds  exist  to 
revoke  the  pharmacy's  registration 
under  21  U.S.C.  824(as)(2).  See  Rick's 
Pharmacy,  Inc.,  62  FR  42,595  (1997); 
Maxicare  Pharmacy,  61  FR  27,368 
(1996);  Big-T  Pharmacy,  Inc.,  47  FR 
52,830  (1982).  Therefore,  the  Acting 
Deputy  Administrator  concludes  that 
grounds  exist  to  revoke  Respondent's 
registration  under  21  U.S.C.  824(a)(2), 
based  upon  the  controlled  substance 
related  felony  conviction  of  its  owner/ 
pharmacist.  Mr.  Faircloth. 


Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
also  revoke  a  DEA  Certificate  of 
Registration  and  deny  any  pending 
applications,  is  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  }. 
Schwarz.  Jr.,  M.D.,  Docket  No.  88-42,  54 
FR  16,422  (1989).  In  this  case,  all  five 
factors  are  relevant. 

As  to  factor  one,  its  undisputed  that 
in  October  1996,  the  Georgia  State  Board 
of  Pharmacy  suspended  Mr.  Faircloth's 
pharmaci$t  license  for  three  months  and 
then  placed  him  on  probation  for  five 
years.  There  is  no  evidence  in  the  record 
that  any  action  has  been  taken  against 
the  Respondent's  pharmacy  permit. 
However,  since  state  licensure  is  a 
necessary  but  not  sufficient  condition 
for  DEA  registration,  this  factor  is  not 
dispositive. 

Factors  two  and  four.  Respondent's 
experience  in  dispensing  controlled 
substance  and  compliance  with  laws 
relating  to  controlled  substances,  are 
extremely  relevant  in  determining 
whether  Respondent's  continued 
registration  is  inconsistent  with  the 
public  inCerest.  Mr.  Faircloth  admitted 
to  dispensing  controlled  substances  to 
the  cooperating  individual  and  others 
over  a  number  of  years  without  a 
physician's  authorization.  Such 
dispensing  violates  both  21  U.S.C. 
841(a)(1)  and  the  laws  of  the  State  of 
Georgia.  The  only  explanation  offered 
by  Mr.  Faircloth  for  this  behavior  is  that 
"local  doctors  have  always  allowed  me 
to  use  my  discretion  about  refilling 
prescriptions.  In  March  of  1995, 1 
suppose  I  was  doing  that  in  excess 
*   *   *."  The  Acting  Deputy 
Administrator  finds  that  these  are 


clearly  not  the  words  of  someone  who 
truly  understands  and  appreciates  the 
gravity  of  his  illegal  acts.  Controlled 
substances  are  potentially  dangerous 
drugs.  Accordingly,  pursuant  to  21 
U.S.C.  829.  Schedule  III  and  IV 
controlled  substances  cannot  be 
dispensed  without  a  physician's  wnritten 
or  oral  prescription.  Over  a  number  of 
years.  Mr.  Faircloth  dispensed  Lorcet 
and  Darvocet  to  the  cooperating 
individual  every  two  weeks  without  a 
prescription. 

As  to  factor  three,  it  is  undisputed 
that  Mr.  Faircloth,  Respondent's  owner/ 
pharmacist  wras  convicted  on  Jvme  7, 
1996,  of  a  controlled  substance  related 
felony  offense  in  violation  of  the  laws  of 
the  State  of  Georgia. 

Regarding  &ctor  five,  the  Acting 
Deputy  Administer  is  not  aware  of  any 
conduct,  other  than  that  discussed 
above,  by  Respondent  or  Mr.  Faircloth 
that  would  threaten  the  public  health 
and  safety. 

The  Acting  Deputy  Administrator 
must  decide  whether  Respondent 
pharmacy  can  be  trusted  to  responsibly 
handle  controlled  substances  in  the 
future.  While  Respondent's  counsel 
states  that  Mr.  Faircloth  is  remorseful, 
the  Acting  Deputy  Administrator  is  not 
convinced  that  this  is  the  case.  In  Mr. 
Faircloth's  letter  dated  February  4, 1998, 
he  appears  to  be  more  concerned  about 
the  fines  and  court  costs  that  he  has  had 
to  pay  and  the  embarrassment  that  he 
has  suffered  as  a  result  of  his  actions. 
Based  upon  the  evidence  submitted  by 
Respondent,  the  Acting  Deputy 
Administrator  is  not  convinced  that 
Respondent  fully  understands  the 
serious  nature  of  his  illegal  acts  nor 
appreciates  the  responsibilities  that 
accompany  a  DEA  registration. 
Therefore,  the  Acting  Deputy 
Administrator  concludes  that 
Respondent's  continued  registration 
would  be  incxinsistent  with  the  public 
interest. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and 
0.11104,  hereby  order  the  DEA 
Certificate  of  Registration  AF1198072, 
previously  issued  to  Cash  Drug  Store, 
be,  and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  April  15,  1998. 
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Dated:  March  10. 1998. 
Donnie  R.  Marshall, 

Acting  Deputy  Administrator. 

(FR  Doc.  98-6631  Filed  3-13-98;  8:45  am] 

BILLJNa  CODE  4410-0»-M 

DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Assistance;  Agency 
information  Collection  Activities: 
Proposed  Collection;  Comments 
Requested 

ACTION:  Notice  of  information  collection 
under  emergency  review  at  OMB; 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired:  Bureau  of 
Justice  Assistance — Apphcation  Form — 
State  Criminal  Alien  Assistance 
Program. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  March  26, 1998. 
If  granted,  the  emergency  approval  is 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  hiformation 
and  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  D.C.  20503.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  May  15. 
1998.  Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  this  proposed 
collection  of  information.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DO J),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /component, 


including  whether  the  information,  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  techniques  or  other  forms 
of  information  technology,  e.g.. 
permitting  electronic  submissions  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  OMB  Clearance  has  expired. 

(2)  The  title  of  the  form/ collection: 
Bureau  of  Justice  Assistance — 
Application  Form— State  Criminal  Alien 
Assistance  Program. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  local 
governments  that  have  correctional 
faciUties  for  incarceration  of  criminal 
offenders  and  those  accused  of  crimes. 
Other:  None.  SCAAP  was  created  by  the 
Crime  Act  of  1994,  and  is  designed  to 
provide  assistance  to  state  and  Idtal 
correctional  agencies  that  incarcerate 
illegal  ahens. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  Of  the  possible,  3200 
governmental  entities  that  are  eligible  to 
apply,  it  is  estimated  that  only 
approximately  500  will  actually  apply 
for  SCAAP.  The  time  burden  of  the  500 
applicants  is  30  minutes  per 
application. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  applications  is  250  annual 
burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 


Dated:  March  11. 1998. 

Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  98-6708  Filed  3-13-98;  8:45  am) 

BILUNG  CODE  4410-1»^ 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NIJ>-1164] 
RIN1121-ZB01 

National  Institute  of  Justice  Law 
Enforcement  and  Corrections  Family 
Support  Solicitation  for  Research, 
Evaluation,  Development,  and 
Demonstration  Projects 

AGENCY:  Department  of  Justice,  Office  of 
Justice  Pro^-ams.  National  Institute  of 
Justice. 

ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Law  Enforcement  and 
Corrections  Family  Support:  SoUcitation 
for  Research,  Evaluation,  Envelopment, 
and  Demonstration  Projects." 
DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  May  18,  1998. 

ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  §§  201B03,  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  (NIJ) 
requests  proposals  for  research, 
evaluation,  development,  and 
demonstration  projects  in  response  to 
Title  XXI  of  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994  in 
which  Congress  established  the  Law 
Enforcement  Family  Support  Program. 
In  support  of  this  program  NIJ  is  calling 
for  proposals  to: 

(1)  Develop,  demonstrate,  and  test 
innovative  stress  prevention  or 
treatment  programs  for  State  or  local 
law  enforcement  personnel  and  their 
families. 
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(2)  Conduct  research  on  the  nature, 
extent,  and  consequences  of  stress 
experienced  by  correctional  officers  and 
their  families,  or  to  evaluate  the 
effectiveness  of  law  enforcement  and/or 
correctional  prevention  or  treatment 
programs. 

(3)  Develop,  demonstrate,  and  test 
effective  ways  to  change  law 
enforcement  or  correctional  agency 
policies,  practices,  and  organizational 
culture  to  ameliorate  stress  experienced 
by  law  enforcement  and  correction 
officers  and  their  families. 

Grants  totaling  approximately 
$938,000  will  be  made  available  under 
thi§  solicitation  for  periods  of  generally 
18  months,  although  longer  award 
periods  may  be  considered.  The  Act 
specifies  that  a  grant  to  a  State  or  local 
law  enforcement  agency  may  not  exceed 
$100,000  and  that  a  grant  to  an 
organization  representing  law 
enforcement  or  correctional  personnel 
may  not  exceed  $250,000.  Funds  under 
this  program  may  be  used  to 
supplement  existing  stress-reduction  or 
employee  assistance  programs. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Law  Enforcement  and 
Corrections  Family  Support:  Solicitation 
for  Research,  Evaluation,  Development, 
and  Demonstration  Projects"  (refer  to 
document  no.  SL000266).  For  World 
Wide  Web  access,  connect  either  to 
either  NIJ  at  http://www.ojp.usdoj.gov/ 
ni)/ funding.htm.  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www. ncjrs.org/ fedgrant.htm  #nij. 

Jeremy  Travis, 

Director,  National  Institute  of  Justice. 

(FR  Doc.  98-6721  Filed  3-13-98;  8:45  am] 

BILUNQ  CODE  441(>-18-P 


OEPARTMEtfT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NIJ)-11ft5] 
RIN1121-2B02 

National  Institute  of  Justice  Extension 
of  Deadline  for  Solicitation  for 
Evaluation  of  Victims  of  Crime  Act 
State  Compensation  and  Assistance 
Programs,  1998 

agency:  Office  of  Justice  Programs. 

National  Institute  of  Justice  (NIJ), 

Justice. 

ACTION:  Extension  of  deadline  for 

solicitation. 

SUMMARY:  Announcement  of  the 
deadline  extension  for  the  National 
Institute  of  Justice  solicitation 


"Evaluaticai  of  Victims  of  Crime  Act 
State  Compensation  and  Assistance 
Programs,  1998." 

DATES:  The  extended  due  date  for 
receipt  of  proposals  is  close  of  business 
April  28,  1998. 

ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  l-aOO-421-6770. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  Sections  201-03.  as 
amended,  42  U.S.C.  3721-23  (1994). 

Backgrouad 

The  National  Institute  of  Justice  is 
calling  for  proposals  for  an  evaluation  of 
Victims  of  Crime  Act  (VOCA)  funded 
compensation  and  assistance  programs. 
These  programs  have  an  overall  goal  of 
providing  a  seamless  web  of  services 
and  support  to  reduce  the  financial, 
physical,  psychological,  and  emotional 
costs  of  victimization.  One  grant  of 
$750,000  for  a  30-month  period,  will  be 
awarded  to  evaluate  the  effectiveness  of 
these  programs  in  meeting  their  goals 
and  victim  needs. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  Evaluation  of  Victims 
of  Crinje  Act  State  Compensation  and 
Assistance  Programs  (refer  to  document 
no.  SL000242).  For  World  Wide  Web 
access,  connect  to  either  NIJ  at 
http://www.ojp.usdoj.gov/nij/funding.htm, 

or  the  NCJRS  Justice  Information  Center 

at 

http://www.ncjrs.org/fedgrant.htm#nij. 

Jeremy  Trtvis. 

Director,  National  Institute  of  Justice. 

[FR  Doc.  98-6723  Filed  3-13-98;  8:45  am] 

BILLING  CODE  4410-18-P 
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DEPARTMErfT  OF  JUSTICE 
National  Institute  of  Justice 

[OJP(NIJ)-1163] 
RIN1121-ZB00 

National  Institute  of  Justice 
Solicitation  for  a  National  Evaluation  of 
tiie  Arrest  Policies  Program  Under  tlie 
Violence  Against  Women  Act 

AGENCY:  Office  of  Justice  Programs, 

National  Institute  of  Justice  (NIJ), 

Justice. 

ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Solicitation  for  a  National 
Evaluation  of  the  Arrest  Policies 
Program  Under  the  Violence  Against 
Women  Act." 

DATES:  Ehie  date  for  receipt  of  proposals 
is  close  of  business  April  3, 1998. 
ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  $§  201-03,  as  amended.  42 
U.S.C.  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  calls 
for  proposals  to  evaluate  Arrest  Policies 
Programs  established  under  the 
Violence  Against  Women  Act.  One  grant 
of  up  to  $625,000  will  be  awarded  under 
this  solicitation  for  research  that 
examines  the  process  associated  with, 
and  the  impact  resulting  from,  arrest 
pohcies  that  are  implemented  in  the 
context  of  system-wide  and  coordinated 
approaches  to  domestic  violence.  This 
national  evaluation  should  provide  a 
broad  overview  of  the  entire  program 
sponsored  by  the  Violence  Against 
Women  Grants  Office  and  an  in-depth 
evaluation  in  a  number  of  sites. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Solicitation  for  a 
National  Evaluation  of  the  Arrest 
Policies  Program  Under  the  Violence 
Against  Women  Act"  (refer  to  document 
no.  SL000263).  For  Worid  Wide  Web 
access,  connect  either  to  either  NIJ  at 
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http://www.ojp.usdoj.gov/nij/ 
hinding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/ fedgrant.htmtnij. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
(FR  Doc.  9a-6722  Filed  3-13-98;  8:45  am] 

BILLINa  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,989] 

Aliegheny  Ludlum  Corporation, 
Leectiburg.  PA;  Notice  of  Afflrmative 
Determirtation  Regarding  Application 
for  Reconsideration 

By  letter  of  February  5, 1998,  the 
United  Steelworkers  of  America,  Local 
Union  1138,  requested  administrative 
reconsideration  of  the  E)epartment  of 
Labor's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worlier  Adjustment  Assistance 
applicable  to  workers  of  the  subject 
firm. 

The  Union  presents  evidence 
regarding  declines  in  employment  at  the 
subject  firm. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  23rd  day  of 
February  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  98-6736  Filed  3-13-98:  8:45  am) 

WLUNG  CODE  4S10-3»-«l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,064] 


American  Metal  Products,  LaFollette, 
Tennessee;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  8, 1997  in 
response  to  a  worker  petition  which  was 
filed  on  November  22, 1997  on  behalf  of 
workers  at  American  Metal  Products  in 
LaFollette,  Tennessee. 

A  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-34,154).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  27th  day  of 
February,  1998. 

Grant  0.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-6733  Filed  3-13-98;  8:45  am) 

BIUJNQCOOE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 

Appendix 

[Petttions  instituted  on  03/02/98) 


Administration,  has  instituted 
investigations  pursuant  to  section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  March  26, 
1998. 

Interested  persons  are  invited  to 
submit  written  conmients  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  26, 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
March.  1998. 

Grant  D.  Beale, 

Acting  Director,  Offiice  of  Trade  Adjustment 
Assistance . 


TA-W 


34,266 
34,267 
34,268 
34,269 
34,270 
34,271 
34,272 
34273 
34,274 
34,275 
34,276 
34,277 
34,278 
34,279 
34,280 


Subject  firm  (petitioners) 


Bladen  Sportswear  Tartieel  (Wkrs) 

Block  Drug  Co.  (IBT)  

Foot  Tee  Industries  (Wkrs) 

Erickson  Aii'-Crane  Go.  (Co.) 

M.T.W.,  Inc.  (Wkrs)  

Danly  Machine,  L.P.  (USWA)  

Premier  Knits,  Inc.  (Co.)  

Harris  Enterprises  (Wkrs)  

Copes  Vutean  (lAM) 

U.P.  Jacket  Co.,  Inc.  (Wkrs)  

IBM  Corp.  (Wkrs)  

Bayer  Corp.  (Wkrs)  

Georgia  Padfk:  Corp.  (Co.)  

Harman  Automotive  (Wkrs)  

Jandy  Apparel  (Wkrs)  


Location 


Wilmington,  NC  

Dayton,  NJ  

Miami,  FL  

Central  Point,  OR  .. 

Kittanning,  PA  

Cicero,  IL 

Daviston,  AL 

Marshfiekj,  MO 

Lake  City,  PA  

Menominee,  Ml  

Chartotte,  NC  

Ridgefiekj  Park.  NJ 

Woodland.  ME  

Bolivar,  IN  

Hellam.  PA 


Date  of 
petition 


02/19/98 
02/09/98 
02/17/98 
02/18/98 
02/18/98 
02/20/98 
02/18/98 
02/19/98 
02/13/98 
02/12/98 
02/09/98 
02A)2/98 
02/18/98 
02/05/96 
02/20/98 


Product(s) 


ChikJren's  Apparel. 

Dental  Products. 

Athletic  Shoes. 

Helkx)pters  &  Components. 

Ladies'  Skirts.  Chlklrens'  Dresses. 

Hydraulk:  &  Pneumatk:  Stamping  Presses. 

T-Shirts,  Muscte-Tank  Tops. 

Graphite  Coated,  Potyester  Liners. 

Boiler  Cleaning  Equipment. 

Polaris  Winter  Snowmot>ile  Jackets. 

Hybrid  PCB's. 

Printing  Plates. 

Printing  Paper  and  Mariwt  Pulp. 

Automobile  Exterior  Rearview  Mirrors. 

ChiMren's  Clothing. 
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Appendix — Continued 
[Petitions  instituted  on  03/02/98] 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
petition 

j     Product(s) 

34.281   

34.282  

34.283  

34.284  

34.285  

Trice  Products  Corp.  (Wkrs)  

General  Motors  (UAW)  

Amencan  Safety  Razor  (Wkrs)  

Munekata  America,  Inc.  (Co.)  

Dee's  Manufacturing  (Co.) 

Vanceboro,  NC  

Warren,  Ml  

Staunton,  VA 

Datton,  GA  

Burnsville,  NC  

02/11/98 
02/16/98 
02/05/98 
02/16/98 
02/13/98 

Windshiekj  Wipers. 
Automotive  Upholstery  &  Air  Bags. 
Shaving  Blade  Cartridge. 
Plastic  TV  Cabinets. 
Ladies'  Apparel. 

(FR  Doc.  98-6731  Filed  3-13-98;  8:45  am) 

BUXMG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admin  istFBtlon 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Workers 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  February,  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  to  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-34.036:  Conagra/Maple  Leaf 

Milling,  Inc.  Buffalo,  NY 
TA-W-34.049:  Buehler  Lumber  Co.. 

Dimension  Mill,  Ridgway,  PA 


TA-W-34.032;  Everbrite.  Inc.,  Everbrite, 

Neon  Div.,  South  Milwaukee,  WI 
TA-W-34.060:  Delphi  Automotive 

Systems,  Albany,  GA 
TA-W-34.085;  Weyerhaeuser  Co., 

Western  Lumber  Div.,  Coos  Bay 

Export  Sawmill,  North  Bend,  OR 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-34,124;  Wilson  Sporting  Goods 

Co.,  Qiicago,  IL 
TA-W-34.194;  Otis  Elevator,  Tucson, 

AZ 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-34,168;  Chrysler  Corp., 

Belvidere,  IL 
TA-W-33,880;  Braden  Manufacturing, 

Ft.  Smith,  AR 
TA-W-34Xfl8;  Aluminum  Conductor 

Products  Corp..  Vancouver,  WA 
TA-W-33,8d7:  General  Electric  Co., 

Ohio  Coil,  Newcomerstown,  OH 
TA-W-34,038;  Alltrista  Zinc  Products 

Co.,  Greenville,  TN 
TA-W-33,988;  Elf  Atochem  North 

America,  Inc.,  Tonawanda,  NY 
TA-W-33'949:  Metro  Plastics 

Technologies,  Inc.,  Columbus,  IN 
TA-W-34fil2;  Carrier  Corp.,  Syracuse, 

NY 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-34.160;  Renfro  Corp.,  Jefferson 
Avenue  Plant,  Pulaski,  VA   . 
Renfro  Corp.  Closed  is  Jefferson  Ave. 

Plant  and  transferred  all  production  to 

another  domestic  plant. 

TA-W-34,129  National  Electrical 

Carbon  Products,  East  Stroudburg, 
PA 
Corporate  sales  and  production 

increased;  Company  decided  to 

consolidate  production  with  another 

domestic  facility. 

TA-W-34/)52:  Matsushita  Home 

Appliance  Corp.,  Microwave  Div., 
Franklin  Park,  IL 

Subject  firm  made  a  business  decision 
to  transfer  the  production  of  microwave 


ovens  to  another  company  owned 
facility  in  Kentucky  which  is 
responsible  for  manufacturing 
microwave  ovens  for  the  North 
American  market. 

TA-W-34,107;  Fort  James  Corp., 

Packaging  Division,  Portland.  OR 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

TA-W-34,120:  Dettra  Flag  Co.,  Oaks,  PA 
TA-W-34.072.  TA-W-34,073  &■  TA-W- 

34,074;  Greenfield  Industries,  Inc. 

South  Deerfield,  MA,  Anaheim,  CA 

and  Greensboro.  NC 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-34,133;  Outokumpu  Copper, 
Inc.,  Kenosha  Div.,  Kenosha,  WI 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Sales  or  production  did 
not  decline  dtiring  the  relevant  period 
as  required  for  certification. 

TA-W-34,206;  U.S.  steel  Mining  Co.. 
LLC,  Pineville.  WV 

The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

TA-W-34,130  a-  TA-W-34;131;  UNIFL 
Inc.,  Graham,  NC  and  Lincolnton, 
NC 

Aggregate.US  imports  of  covered  yam 
like  or  directly  competitive  with  what  is 
produced  at  the  subject  firm  are 
negligible  during  the  relevant  period. 
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AfiRnnative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-34.09a;  Goldtex,  Inc.,  Goldsboro. 

NC:  December  5, 1996. 
TA-W-34.189;  VF  Knitwear.  Inc., 

Chatham.  VA:  January  12, 1997. 
TA-W-33,786:  Strauss  Underwear 

Corp..  Jersey  City.  NJ:  August  15. 

1997. 
TA-W-34.236:  Dana  Corp..  Parish  Ught 

Vehicle  Structures  Div.,  Reading. 

PA:  October  3  1996. 
TA-W-34.169  &  A;  VF  Knitwear.  Inc.. 

Stoneville,  NC  8r  Franklin,  NC: 

January  2,  1997. 
TA-W-33.984;  Hartsville  Garment 

Corp.,  Hartsville,  TN:  October  30, 

1996. 
TA-W-34.142;  Red  Kap  Industries. 

Ripley,  KS:  December  18, 1996.  TA- 

W-34.056  &  A;  Crown  Pacific. 

Gilchrist,  OR  and  Prinesville,  OR: 

November  18.  1996. 
TA-W-34, 187;  Overly  Door  Co.. 

Greensburg,  PA:  January  16,  1997. 

TA-W-33,034;  AST  Research,  Inc.. 

Fort  Worth,  TX:  November  18,  1996. 
TA-W-33,914;  Dexter  Shoe  Co.,  Dexter, 

ME:  April  6,  1997.  TA-W- 

33,034J020:  San  Antonio  Garment 

Finishers,  Inc.,  San  Antonio,  TX: 

November  7, 1996 
TA-W-34,015  &■  A;  Hood  Lumber  Co., 

Green  Veneer,  Inc.,  Div.,  North 

Santiam  Plywood  Mill  City,  OR  S- 

Green  Veneer,  Inc.,  Idanha,  OR: 

Novembers,  1996. 
TA-W-34, 1 76;  Hewlett— Packard, 

Printed  Circuit  Board  Div., 

Vancouver,  WA:  January  6, 1997. 
TA-W-34,200;  Geting&Caslle,  Scientific 

Div.,  Lakewood.  NJ:  January  15, 

1997. 
TA-W-34.029;  Louisiana  Pacific. 

Northern  Regional  Office,  Hayden 

Lake.  ID:  November  11, 1996. 
TA-W-34. 182,  A  &  B;  Mountainsmith, 

Cotter,  AR,  Melbourne,  AR  and 

Golden,  CO:  January  9.  1997. 
TA-W-34,202;  Tennessee  River;  Inc., 

Lawrenceburg.  TN  S-  Operating  at 

the  following  Locations;  A; 

Florence,  AL.  B;  Killen,  AL,  C; 

Waterloo,  AL,  D;  Florence,  AL,  E; 

Waynesboro,  TN.  F;Loretto,  TN.  G; 

Collinwood.  TN.  H;  Columbia,  TN: 
January  21,  1997. 
TA-W-34.183;  Ashmore  Sportswear, 

Womelsdorf,  PA:  January  12,  1997. 
TA-W-34,089;  General  Cable  Corp., 
Kenly,  NC:  November  25,  1996. 
TA-W-34.042;  Rotorex  Co.,  Inc.. 

Walkersville,  MD:  October  28.  1996. 


TA-W-34, 209;  Dexter  Sportswear.  Inc.. 

Dexter,  GA:  January  23.  1997. 
TA-W-34.201  SrA;  Sunrise  Medical, 
Simi  Valley.  CA  and  Westlake 
Village,  CA:  November  19.  1996. 
TA-W-34. 1 47;  Empire  Jewelry 

Contracting.  Inc..  New  York,  NY: 
December  25,  1996. 
TA-W-34, 136;  Delco  Remy  America, 
Inc.,  Meridian,  MS:  December  15, 
1996. 
TA-W-34. 151;  NCR  Corp.,  Systemedia 
Group,  Morristown.  TN:  January  2, 
1997. 
TA-W-33,779  &  A;  True  Form  Intimate 
Apparel.  Sharon  Hill,  PA  and 
Maidenform,  Inc.,  Caguas,  PR: 
August  21.  1996. 
TA-W-33.589:  KAO  Information 

Systems.  Plymouth,  MA:  March  23. 
1997. 
TA-W-34. 155;  Arjo  Manufacturing  Co.. 

Aurora.  NE:  December  15, 1996. 
TA-W-34,092;  Thomson  Consumer 
Electronics,  Bloomington,  IN: 
February  9,  1998. 
TA-W-34, 143:  Prentiss  Manufacturing 
Co.,  Plant  #3,  Jumpertown,  MS: 
December  30, 1996. 
TA-W-34,067;  Duracell  North  Atiantic 
Group,  Waterbury,  CT:  November 
21,  1996. 
TA-W-34.161;  ABB  Power  T&D  Co., 
Inc.,  Muncie,  IN:  January  8,  1997. 
TA-W-34,093:  Honeywell/Micro  Switch. 
Hycal  Sensing  Products,  EL  Monte, 
CA:  December  1,  1996. 
TA-W-34, 113;  Morgan  Products.  LTD, 
Oshkosh,  WI:  December  10,  1996. 
TA-34,110;  Dai-Tile  Corp.,  ML  Gilead, 

NC:  December  11,  1996. 
TA-W-34,135;  Anchor  Glass  Container 

Corp.,  Keyser,  WV:July  12, 1997. 
TA-W-33,003;  Maidenform,  Bayonne. 
NJ:  November  24,  1995. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2.  Title  H, 
of  the  Trade  Act  as  amended,  the 
Depaitmmt  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February, 
1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
ehgibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  nuimber  or 
proportion  of  the  workers  in  the 
worker's  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 


in  any  agriculture  firm  or  appropriate 
subdivision  thereof)  have  become  totallv 
or  partially  separated  from  employment' 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  or  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  fix)m 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-Ol  977;  Rockwell 

Automation/Reliance  Electric, 

Ashtabula,  OH 
NAFTA-TAA-02036;  Conagra/Maple 

Lead  Milling,  Inc.,  Buffalo,  NY 
NAFT-TAA-01946;  Braden 

Manufacturing.  Ft.  Smith,  AR 
NAFTA-TAA-02018;  Aluminum 

Conductor  Inducts  Corp., 

Vancouver,  WA 
NAFTA-TAA-02032:  AUtrista  Zinc 

Products  Co.,  Greeneville,  TN 
NAFTA-TAA-01895;  Chrysler  Corp., 

Belvidere,  IL 
NAFTA-TAA-02103  &■  NAFTA-TAA- 

02104;  UNm,  Inc.,  Spanco, 

Graham,  NC  and  Lincolnton,  NC 
NAFTA-TAA-02039:  Everbrite.  Inc., 

Everbrite  Neon  Div.,  South 

Milwaukee,  WI 
NAFTA-TAA-C2137;  Barry  Callebaut 

USA,  Inc..  Pennsauken.  NJ 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  ehgibiUty  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-02138;  Otis  Elevator. 

Tucson,  AZ 
NAFTA-TAA-02088;  Wilson  Sporting 

Goods  Co.,  Latin  America  Div., 

Chicago,  IL 
NAFTA-TAA-021 11;  Zenith  Electronics 

Corp..  Purchasing  Department, 

Glenview,  IL 
The  investigation  revealed  that  the 
woricers  of  the  subject  firm  did  not 
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produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

NAFTA-TAA-02155:  Dettra  Flag  Co.. 
Oaks.  PA 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (4)  have  not  been 
met.  Sales  or  production,  or  both  did 
not  decline  during  the  relevant  period 
as  required  for  certification.  There  has 
not  been  a  shift  in  production  by  the 
workers'  firm  or  subdivision  to  Mexico 
or  Canada  of  articles  like  or  directly 
competitive  with  articles  which  are 
produced  by  the  firm  or  subdivision. 

Affirmative  Determinaitons  NAFTA- 
TAA 

NAFTA-TAA-02118;  Sara  Lee  Hosiery. 

Marion,  SC:  January  9.  1997. 
NAFTA-TAA-02106;  United  Steering 

Systems.  Inc.,  Grabille.  IN: 

November  20,  1996. 
NAFTA-TAA-02055  &■  A;  Kessler 

Foundry  and  Machine,  Manutillo, 

TX  and  EI  Paso,  TX:  November  26, 

1996. 
NAFTA-TAA-02060;  Honeywell/Micro 

Switch,  Hycal  Sensing  Products,  El 

Monte,  CA:  December  2.  1996. 
NAFTA-TAA-02021;  San  Antonio 

Garment  Finishers,  Inc.,  San 

Antonio,  TX:  November  4,  1996. 
NAFTA-TAA-02147;  Overly  Door  Co., 

Greensburg.  PA:  January  16.  1997. 
NAFTA-TAA-02128:  ABB  Power  T  6- D 

Co.,  Inc..  Muncie,  IN:  January  8, 

1997. 
NAFTA-TAA-01982;  Ellen  B.  Sport. 

Whitehall,  IL:  October  8.  1996. 
NAFTA-TAA-02086:  General  Electric 

Co..  Medium  Transformer 

Operation,  Rome,  GA:  December  19, 

1996. 
NAFTA-TAA-02134:  VF  Knitwear,  Inc., 

Franklin,  NC:  January  12,  1997. 
NAFTA-TAA-02132;  VF  Knitwear,  Inc.. 

Chatham,  VA:  January  12.  1997. 
NAFTA-TAA-02133;  VF  Knitwear,  Inc., 

Stoneville,  NC:  January  12,  1997. 
NAFTA-TAA-02153;  Biscayne  Apparel. 

Inc..  Arlington,  GA:  January  27. 

1997. 
NAFTA-TAA-02059;  Northern 

Technologies  Manufacturing  Corp., 

Pocahontas,  AR:  December  8,  1996. 
NAFTA-TAA-02114:  Allied  Signal, 

Aerospace  Equipment  Div., 

Eatontown.  NJ:  December  17,  1996. 
NAFTA-TAA-02030  &  A;  Crown 

Pacific,  Gilchrist,  OR  and 

Prinesville,  OR:  November  18,  1996. 
NAFTA-TAA-02053:  General  Cable 

Corp.,  Kenly,  NC:  December  4.  1996. 
NAFTA-TAA-02015:  Carrier  Corp., 

Global  Heavy  Absorption  Design 

Center.  Syracuse,  NY:  November  5. 
1996. 


NAFTA-TAA-02058:  Eastman  Kodak 

Co.,  Kodak  Colorado  Div.,  Windsor, 

CO:  December  5.  1996. 
NAFTA-TAA-02183:  Federal  Mogul 

Corp.,  Powertrain  Div.,  Greenville, 

MI:  January  16,  1997. 
NAFTA-TAA-02079;  Alcoa  Fujikura 

Limited,  Electro-Mechanical 

Products  Div.,  Owosso,  MI: 

December  11,  1996. 
NAFTA-TAA-01955;  Best 

Manufacturing  Co..  Inc..  Salisbury. 

NC:  October  3.  1996. 
NAFTA-TAA-02083:  Tree  Free  Fiber 

L.L.C.,  Augusta,  ME:  December  16, 

1996. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  February 
1998.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  February  25,  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustnent 

Assistance. 

[FR  Doc.  98-6724  Filed  3-13-98;  8:45  ami 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

p-A-W-33.  91 4,  TA-W-33,  91 4A,  TA-W-33. 
»14B,  and  TA-W-33,  91 4C] 

Dexter  Shoe  Company,  Dexter, 
Newport,  SItowhegan,  and  Mllo,  Maine; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  4,  1998,  applicable  to  all 
workers  of  Dexter  Shoe  Company 
located  in  Dexter,  Maine.  The  notice 
will  soon  be  published  in  the  Federal 
Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department's 
certification  inadvertently  omitted  the 
workers  producing  men's  and  women's 
leather  boots  and  shoes  at  the  Dexter 
Shoe  Company  locations  in  Newport, 
Skowhegan,  and  Milo,  Maine. 
Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  at  these  locations. 


Other  findings  on  review  show  that 
workers  at  the  Milo  plant  were  covered 
under  an  earlier  certification,  TA-W- 
31,254,  which  did  not  expire  until 
August  25. 1997.  To  avoid  an  overlap  in 
worker  coverage  for  workers  at  the  Milo 
plant,  the  Department  is  establishing  an 
impact  date  of  August  26, 1997,  for  that 
location. 

The  amended  notice  applicable  to 
TA-W-33,914  is  hereby  issued  as 
follows: 

All  workers  or  Dexter  Shoe  Company, 
Dexter,  Maine  (TA-W-33.914),  Newport. 
Maine  (TA-W-33,914A),  and  Skowhegan, 
Maine  (TA-W-33.914B)  who  became  totally 
or  partially  separated  from  employment  on  or 
after  April  6, 1997  through  February  4,  2000; 
and  all  workers  of  Dexter  Shoe  Company, 
Milo,  Maine  (TA-W-33,914C)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  August  26, 1997 
through  February  4,  2000,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  19th  day  of 
February,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-6727  Filed  3-13-98;  8:45  am) 

BILUNG  CODE  461I>-3I>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Cartifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  In  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 


UMI 


Federal  Register / Vol.  63,  No.  50 /Monday,  March  16,  1998 /Notices 


12833 


Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  March  26, 
1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 


TA-W 


shown  below,  not  later  than  March  26, 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 

Appendix 

[Petitions  instituted  on  02/23/98] 


34,251 
34,252 
34,253 
34,254 
34,255 
34,256 
34,257 
34J258 
34,259 
34,260 
34,261 
34,262 
34,263 
34,264 
34,265 


Subject  firm  (petitioners) 


Donna  Maria's  Sewing  (Co.) 

Roper  and  Broderick  (Wkrs)  

Oxford  Automotive  (UAW) 

American  National  Can  (UPIU)  

Leshner  Corporation  (Wkrs) 

Bosch  Braking  Systems  (UAW)  

Weyertiaeuser  (Co.) 

New  America  Wood  Products  (Wkrs) 

Clevetend  Knitting  MiUs  (UNITE) 

Northland  (Wkrs)  _ 

General  Electric  Co  OUE)  

Oh  My  Qoodknits  (Wkrs) 

Kwi(se(  Corporation  (Wkrs)  

Chartes  l^avasky  (Co.) „.. 

H.H.  Cutler  Co  (Wkrs) 


Location 


Ripley,  WV  

Agawam,  MA 

Winchester,  IN  ... 
Mt.  Vernon,  OH  .. 
Phenix  City,  AL  .. 

Frankoft,  OH  

North  Bend,  OR  . 

Wirtock,  WA 

Cleveland,  OH  .... 
Watertown,  NY  ... 

Salem,  VA  , 

AHentown,  PA 

Anaheim,  CA 

PhKipsburg,  PA  .. 
Grand  Rapids,  Ml 


Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  DC.  this  23rd  day  of 
February,  1998. 
Grant  D.  Beak, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


Date  of 
petition 


02A)4/98 
02/13/98 
01/30/98 
02/11/98 
02/13/98 
01/30^ 
a2A)2/98 
02/1  (V98 
02/09/98 
02/02/98 
02/05/98 
01/29/98 
01/26/98 
02/1 V98 
02/04/98 


Product(s) 


Sew  Ladies'  CkMhing. 

Robots  and  Granulators  Equipment. 

Stamped  Auto  Parts. 

Flexit)le  Packaging. 

Kitchen  Textile  Products. 

Steel  Disc  Wheels  for  Trucks  &  Trailers. 

Logs. 

Finished  Wood  Products. 

Ladies'  Skirts,  Pants,  Jackets,  etc. 

Fractkxial  Horsepower  Elect.  Motors. 

Electricai  Drives,  AC  and  DC. 

Knit  Apparei— infant  to  Adults. 

Door  Knobs.  DeadboKs  &  flandtesets. 

Men's  &  Boys'  Suits,  Pants,  Sportswear. 

ChiMren's  Ckithing. 


[FR  Doc.  9S-6732  Filed  3-13-98;  8:45  am] 
BNJJNQ  CODE  461«-S»4I 


,  DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Woricer 
Adjustonent  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 


investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separaticms  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  he^ng,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  26, 


1998. 


TA-W 


Appendix 

[Petitions  Instituted  on  02/09/98] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  26, 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  9th  day  of 
February,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


34,215 
34,216 
34,217 
34,218 
34,219 
34,220 
34,221 
34,222 
34,223 
34,224 
34,225 


Subject  firm  (petitkwers) 


Federal  Mogul  (UAW)  

JoLene  Co.,  Inc  (Comp.) 

Fkjor  Daniel  (NPOSR),  Inc  (Comp) 

Kane  Handle  Co  (Wrt<s)  

Power  Holding  (Writs)  

Wyeth-Ayerst/Lederie  (Comp) 

Pekin  Plastics  Corp  (Comp) 

Woodward  Coke  Plant  (Comp)  

Geneva  Steel  (Comp)  

VIZ  Manufacturing  Co  (Comp)  

BTR  Automotive  Sealing  (Writs)  .... 


Location 


Greenville,  Ml  .... 

Provo,  UT 

Casper,  WY 

Kane,  PA 

Milwaukee,  Wl ... 
Bound  Brook,  NJ 

Pekin,  IN  

Dolomite,  AL  

Vineyard,  UT  

Philadelphia,  PA  . 
West  Unity,  OH  .. 


Date  of 

petition 


01/2t^98 
01/19/98 
01/21/98 
01/26/98 
01/15/98 
01/21/98 
01/23/98 
01/26/98 
01/30/98 
01/29/98 
01/27/98 


Product(s) 


Engine  Bearings. 

Qiri's  &  Infant's  Dresses. 

Crude  Oil. 

Wooden  Hand  Tool  Handles. 

Electrical  Components. 

Bulk  Pharmaceuticals. 

Plastic  Video  Boxes. 

Coke. 

Carbon  Plate  &  Hot  Rolled  Coil  Products. 

Meteorological  Instruments  &  Sensors. 

Rubber  Decklid  &  Door  Weatherseals. 


6  3 
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[Petitions  Instituted  on  02/09/98] 


34,226 
34,227 
34,228 
34,2'59 
34,230 
34,231 
34.232 
34,233 
34.234 
34,235 
34.236 


Subject  firm  (petitioners) 


New  West  (Wrks)  

Spanon  Engineered  Prod.  (Wrks) 

Avery  Dennison  Office  (Wrks) 

Kleinerts,  Inc.  of  Ala.  (Wrks)  

Wright  Line,  Inc  (Wrks)  

Eagle  Veneer  (Wrks)  

Verona  Fashions  (Wrks)  

Eastman  Kodak  Co  (Wrks)  

Flavor  Fresh  (Wrks)  

I-Stat  Corp  (Wrks)  

Dana  Corp  (USWA) 


Location 


Date  of 
petition 


Product(s) 


Cookeville.  TN  . 

Flora,  IL 

Chicoppee,  MA 
Greenville,  AL  . 
Worcester.  MA 
Harrisburg,  OR 
Hoboken,  NJ  ... 
Rochester,  NY  . 
Lawrence.  MA  . 
Plainsboro,  NJ  . 
Reading,  PA  .... 


01/28/98 
01/09/98 
01/28/98 
01/31/98 
01/30/98 
12/11/98 
01/30/98 
01/22/98 
01/26/98 
01/29/98 
010/03/98 


Futon  Frames  and  Mattresses. 
Vehicle  Horns. 
Vinyl  Ring  Binders. 
Children's  T-Shirts. 
Drawings  for  Furniture. 
Softwood  Plywood. 
Ladies'  Coats. 
Photographic  Film. 
Canned  Fruit. 
Disposable  Cartridges. 
Light  Duty  Truck  Frames. 


ISS 


MR 


[FR  Doc.  98-6725  Filed  3-13-98;  8:45  am) 

BILUNG  CODE  4510-3IMM 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34.  240] 

G.H.  Bass  &  Company,  Wilton,  Maine; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  17, 1998  in 
response  to  a  worker  petition  which  was 
filed  January  28, 1998  on  behalf  of 
workers  at  G.H.  Bass  &  Company, 
located  in  Wilton,  Maine  (TA-W-34, 
240). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-34.  749).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  19th  day  of 
February  1998. 
Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-6741  Filed  3-13-98;  8:45  am] 

BILUNG  CODE  4510-30-M 


UMI 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,153q 

Haggar  Clothing  Company,  Weslaco 
Cutting  Center  (a/k/a  Weslaco  Sewing, 
Inc.  and  a/k/a  Haggar  Apparel,  Inc.,) 
Weslaco,  TX;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Ad-justment  Assistance  on  May  28, 
1997,  applicable  to  workers  of  Haggar 
Clothing  Company,  Weslaco  Cutting 
Center,  Weslaco,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
June  13,  1997  (62  FR  32379). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Workers 
of  the  subject  firm  produce  men's  dress 
and  casual  pants.  New  information 
provided  to  the  Department  shows  that 
some  of  the  workers  at  Weslaco  Cutting 
Center  in  Weslaco,  Texas,  had  their 
wages  reported  to  the  unemployment 
insurance  (UI)  tax  accounts  for  Weslaco 
Sewing,  Inc.  and  Haggar  Apparel,  Inc. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Haggar  Clothing  Company  who  were 
affected  by  increased  imports. 
According,  the  Department  is  amending 
the  worker  certification  to  include  the 
workers  of  the  subject  firm  also  known 
as  Weslaco  Sewing,  Inc.  and  Haggar 
Apparel,  Inc.,  Weslaco,  Texas. 

The  amended  notice  applicable  to 
TA-VV-33,  153C  is  hereby  issued  as 
follows: 

Al!  workers  of  Haggar  Clothing  Company, 
Weslaco  Cutting  Center,  also  known  as 
Weslaco  Sewing,  Inc  and  also  known  as 


Haggar  Apparel,  Inc.,  Weslaco,  Texas,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  13, 1996 
through  February  21, 1999,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  25th  day 
of  February  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  98-6735  Filed  3-13-98;  8:45  am) 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training.  ^ 

Administration 

[TA-W-34,1711 

Key  Tronic  Corporation,  Las  Cruces, 
New  Mexico;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  26, 1998,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Key  Tronic 
Corporation,  Las  Cruces,  New  Mexico. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-31,973B).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  27th  day  of 
February,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-6734  Filed  3-13-98;  8:45  am] 
BILUNG  CODE  4510-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,941] 

Maine  Yankee  Atomic  Power  Company 
(Including  Workers  of  American 
Protective  Services)  Wascasset,  ME; 
Amended  Certification  Regarding 
EligibiHty  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EligibiHty  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  23, 1998,  applicable  to  all 
workers  of  Main  Yankee  Atomic  Power 
Company,  located  in  Wiscasset,  Maine. 
The  notice  was  published  in  the  Federal 
Register  on  February  18, 1998  (63  FR 
8211). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  some  workers  separated  from 
employment  at  Maine  Yankee  Atomic 
Power  Company  had  their  wages 
reported  under  a  separate 
unemployment  insurance  (Ul)  tax 
account  at  American  Protective 
Services.  Workers  from  American 
Protective  Services  provided  the 
security  detail  for  the  Wiscasset,  Maine 
location  on  Maine  Yankee  Atomic 
Power  Company.  Worker  separations 
occurred  at  American  Protective 
Services  as  a  result  of  decommissioning 
the  Main  Yankee  Atomic  Power 
Company. 

Accordingly,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Main  Yankee  Atomic  Power  Company 
adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-33,941  is  hereby  issued  as 
follows: 

All  workers  of  Maine  Yankee  Atomic 
Power  Company,  Wiscasset,  Maine  and  all 
workers  of  American  Protective  Services, 
Wiscasset,  Maine  that  provided  security 
detail  for  Main  Yankee  Atomic  Power 
Company,  Wiscasset,  Main  who  became 
totally  or  partially  separated  from 
employment  on  or  after  October  21, 1996, 
through  January  23,  2000  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC  this  9th  day  of 
March  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-6728  Filed  3-13-98;  8;45  am) 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,  031  and  TA-W-34,031  A] 

MKE-Quantum  Components  Recording 
Heads  Group,  Louisville,  Colorado  and 
Shrewsbury,  MA;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
MKE-Quantum  Components,  Recording 
Heads  Group,  Louisville,  Colorado  and 
Shrewsbury,  Massachusetts.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-34,031  &  TA-W-34,031A;  MKE- 
Quantum  Components,  Recording  Heads 
Group,  Louisville,  Colorado  and  Shrewsbury, 
Massachusetts  (February  23,  1998) 

Signed  at  Washington,  DC,  this  25th  day  of 
February,  1998. 

Grant  O.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-6739  Filed  3-13-98;  8:45  ami 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,581] 

Pro-Line  Cap  Company,  (a/k/a  Star 
Point  Enterprise,  Incorporated,  a/k/a 
Carlye  Golf,  Incorporated),  Bowie,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  17,  1997,  applicable  to  all 
workers  of  Pro-Line  Cap  Company, 
Bowie,  Texas.  The  notice  was  published 
in  the  Federal  Register  on  December  10, 
1997  (62  FR  6100). 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  athletic  headwear  (officially-licensed, 
National  Football  League,  National 
Hockey  League  and  Major  League 
Baseball  caps).  Findings  show  that  some 
workers  separated  from  employment  at 
Pro-Line  Cap  Company  had  their  wages 
reported  under  two  separate 
unemployment  insurance  (UI)  tax 
accounts.  Star  Point  Enterprise, 
Incorporated  and  Carlye  Golf, 
Incorporated,  Bowie,  Texas. 
Accordingly,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 

The  amended  notice  applicable  to 
TA-W-33,581  is  hereby  issued  as 
follows: 

All  workers  of  Pro-Line  Cap  Company,  also 
known  as  Star  Point  Enterprise.  Incorporated, 
also  known  as  Carlye  Golf,  Incorporated, 
Bowie,  Texas,  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
9, 1996  through  November  17, 1999,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  6th  day  of 
March,  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-6737  Filed  3-13-98;  8:45  am] 

BILLING  CODE  4510-a(MM 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Apf)endix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
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subject  matter  of  the  investigations  may 
request  a  pubHc  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  26, 
1998. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 


subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  26, 
1998. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 

Appendix 

[Petitions  Instituted  on  02/17/98] 


and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C,  this  17th  day 
of  February,  199$. 
Grant  D.  Beale,  I 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
petitkjn 

Product(s) 

34,237 

Smartflex  Systems.  Inc  (Comp)  

Murata  Electronics  (Comp)  

/Vmerican  Garment  (Wrks)  

Tustin,  CA  

Rockmart,  GA  

El  Paso,  TX 

Wilton.  ME 

Hot  Springs,  AR 

Lebanon,  TN  

Nevwtfk,  NJ  

RkMle.  OR  

Bethlehem,  PA 

New  Concord,  OH 

Goto  Springs.  CO 

Battle  Creek.  Ml 

Syracuse.  NY 

Ponce  de  Leon,  FL  

02/09/98 
02/03/98 
01/27/98 
01/28/98 
01/26/98 
01/23/98 
01/12/98 
01/30/98 
01/27/98 
02/03/98 
01/28/98 
02/05/98 
02/02«8 
02/17/98 

Test  Flexible  Circuit  Assemblies. 

34.238 

34.239 

RPE  MonoWhk:  Ceramic  Capacitors. 
Stone  Wash  &  Dye  Ck>thes. 

34.240 

34,241 

G.H.  Bass  and  Co.  (Comp) 

ChamberDoor  Industries  (Wrks)  

Footwear. 

Aluminum  and  Glass  Storm  Doors. 

34,242  

34,243 

34,244 

34.245 

34,246 

34.247 

34,248 

Tennessee  Woolen  MiHs  (UNITE) 

Cooper  Sportswear  (UNITE) 

Glenbrook  Nckel  Co  (Comp)  

Bethlehem  Steel  Corp  (USWA) 

General  Electric  Co  (IBEW)  _ 

Most  Manufacturina.  Inc  (Wrks) 

BlankRt.s. 

Men's,  LadiesT  &  Chikken's  Apparel. 

Ferronk*el. 

MetallurgKal  Coke. 

Distribution  Center  for  Appliance  Parts. 

Optical  Disk  Drive. 

MKhioan  Carton  (Wrks)  

Cereal  Boxes. 

34.249 

34,250 

Niagara  Mohawk  Power  Corp  (IBEW)  

New  Ponce  Shirt  Comoanv  (Como) 

Electric  Pofwer  Qeneratkxi. 
Sew  Ladies'  Shirts  &  Blouses. 

IFR  Doc  98-6738  Filed  3-13-98;  8:45  am) 
aajJNQ  CODE  4S1»-«-M 

DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Adntiniatration 

[TA-W-33,788] 

Strauas  Undanvaar  Corporation, 
Jaraay  City,  NJ;  Amandad  Cartificatlon 
Ragarding  Eligibility  To  Apply  for 
Worlcar  Ad)uatnient  Aaaiatanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  February  9, 1998. 
applicable  to  workers  of  Strauss 
Underwear  Corporation  located  in 
Jersey  Qty.  New  Jersey.  The  notice  will 
soon  be  published  in  the  Federal 
Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produced  ladies'  intimate 
apparel.  Findings  show  that  the 
Etepartment  incorrectly  set  the  worker 
certification  impact  date  at  August  15, 
1997.  The  impact  date  should  be  July 
16,  1996,  one  year  prior  to  the  date  of 
the  petition.  Accordingly,  the 
Department  is  amending  the 
certification  to  refiect  this  matter. 


The  amended  notite  applicable  to 
TA-W-33.786  is  hereby  issued  as 
follows: 

All  wOTkers  of  Strauss  Underwear 
Corporation,  Jersey  City,  New  Jersey  engaged 
in  employment  related  to  the  production  of 
ladies'  intimate  apparel  who  became  totally 
or  partially  fitom  employment  on  or  after  July 
16, 1996,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C.  this  5th  day  of 
March  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  98-6730  Filed  3-13-98;  8:45  am] 

BH.IJNG  CODE  4S1»-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Trairting 
Administration 

rTA-W-33,997] 

Tubed  Products,  Incorporatad 
Freehold,  NJ;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  3, 1998  in 
response  to  a  worker  petition  which  was 
filed  October  15, 1998  on  behalf  of 
workers  at  Tubed  Products.  Inc., 
Freehold,  New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 


further  investigation  in  this  case  woiild 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  23rd  day  of 
February  1998. 
Grant  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  98-6742  Filed  3-13-98;  8:45  am] 
BILUNQ  COOE  4S10<4»-M 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

[NAFTA-1987] 

Maine  Yankaa  Atomic  Power  Company 
(Including  Workars  of  American 
Protactive  Servicea).  Wiacasset,  ME; 
Amended  Cerlfficatlon  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

hi  accordance  with  Section  250(A), 
Subchapter  D.  Chapter  2,  Title  II.  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  January  23. 
1998.  applicable  to  all  workers  of  Maine 
Yankee  Atomic  Power  Company, 
Wiscasset,  Maine.  The  notice  was 
published  in  the  Federal  Register  on 
February  18,  1998  (63  FR  8212). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
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for  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  some  workers  separated  from 
employment  at  Maine  Yankee  Atomic 
Power  Company  had  their  wages 
reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  at  American  Protective 
Services.  Workers  from  American 
Protective  Services  provided  the 
security  detail  for  the  VViscasset,  Maine 
location  of  Maine  Yankee  Atomic  Power 
Company.  Worker  separations  occurred 
at  American  Protective  Services  as  a 
result  of  decommissioning  the  Maine 
Yankee  Atomic  Power  Company. 

Accordingly,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Maine  Yankee  Atomic  Power  Company 
adversely  affected  by  imports  from 
Canada. 

The  amended  notice  applicable  to 
NAFTA-01987  is  hereby  issued  as 
follows: 

All  workers  of  Maine  Yankee  Atomic 
Power  Company,  VViscasset,  Maine  and  all 
workers  of  American  Protective  Services, 
VViscasset,  Maine  that  provided  security 
detail  for  Maine  Yankee  Atomic  Power 
Company,  VViscasset,  Maine  who  became 
totally  or  partially  separated  from 
employment  on  or  after  October  21.  1996 
through  January  23.  2000  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  9th  day  of 
March  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-6729  Filed  3-13-98;  8:45  am] 

BILUNG  CODE  4S10-3MN 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02141] 

Kered  Clothing,  Incorporated 
Manchester,  New  Hampshire 

Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  January  20,  1998  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Kered  Clothing, 


Incorporated,  located  in  Manchester, 
New  Hampshire.  Workers  produce 
ladies'  sports  apparel. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C,  this  17th  day 
of  February  1998.      _ 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-6726  Filed  3-13-98;  8:45  am] 

BILLING  CODE  4S10-3e-M] 


DEPARTMENT  OF  U\BOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligit>ility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordanc^with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  February.  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  For  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-34.n8;  Tree  Free  Fiber  LLC. 
Augusta.  ME 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 


for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-33.874:  Altec  Lansing 

Technologies.  Inc..  Milford,  FA  TA- 

W-33.937  &■  A:  O.E.  Technology. 

Inc..  Boulder.  CO  and  Campbell.  CA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33.882:  Rockwell  Automation/ 

Reliance  Electric.  Ashtabula.  OH 
TA-W-34.ni;  Rhone-Paulenc.  Inc.. 

Rasmussen  Ridge  Mine,  Soda 

Springs.  ID 
TA-W-34.185;  Oryx  Energy  Corp.. 

DaUas.  TX 
TA-W-34,207;  Tenneco  Packaging. 

Clayton,  Nf 
TA-W-33,999:  American  Tissue  Corp., 

Tomahawk,  WI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-34,084:  Hunt-Wesson,  Inc.. 

Fullerton  Cannery  &■  Distribution 

Center,  Fullerton.  CA 
Layoffs  were  due  to  a  corporate 
decision  to  consoUdate  operations  and 
move  production  to  other  existing 
domestic  company  facilities. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-34,197:  Rittenhouse  LLC. 

Imaging  Supplies  Div.,  Jefferson 

Citv.  TN:  January  13,  1997. 
TA-W-33.910:  Best  Manufacturing  Co.. 

Inc..  Salisbury.  NC:  September  25, 

1996. 
TA-W-34,215;  Federal  Mogul  Corp., 

Powertrain  Div.,  Greenville,  MI: 

January  21,  1997. 
TA-W-34.120:  Alcoa  Fujikura  Limited. 

Electro-Mechanical  Products  Div., 

Owosso.  MI:  December  1 1,  1996. 
TA-W-34.1 77:  Paul  Bruce/L  V.  Myles. 

Scotland  Neck.  NC:  January  8. 

1997. 
TA-W-34.186:  Biljo.  Inc..  Dublin.  GA: 

Januar\'14,  1997. 
TA-W-34.203:  American  Olean  Tile  Co.. 

Lonsdale.  PA:  February  26,  1998. 
TA-W-34.217:  Flour  Daniel  (NPOSR). 

Inc..  Casper,  WY:  January  26,  1998. 
TA-W-34.230:  Wright  Line.  Inc.. 

AutoCAD  Department.  Worcester. 

MA:  Januarv  30.  1997. 
TA-W-33.154;  American  Metal 

Products.  LaFollette.  TN:  December 

15.  1996. 
TA-W-34.125;  Healtex.  Inc..  Warrenton. 

GA:  March  11.  1998. 
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TA-W-34.028:  Gentex  Printing  a/k/a 

General  Textile  Printing,  Rock 

Mount.  NC:  November  11,  1996. 
TA-W-34 ,181:  Specialty  Manufacturing. 

Bristol,  TN:  January- 5,  1997. 
TA-W-34, 2 22:  Koppers  Industries,  Inc.. 

Woodward  Coke  Plant.  Dolomite, 

AL:  January  26.  1997. 
TA-W-34. 1 40;  International  Jensen, 

Inc..  Punxsutawney,  PA:  December 

19,  1996. 
TA-W-34,090:  United  Steering  Systems. 

Inc.,  Grabill,  IN:  November  20, 

1996. 
TA~W-34,021:  Bosch  Braking  Systems 

Corp.,  Johnson  City,  TN:  November 

7.  1996. 
TA-W-34, 149;  Zenith  Electronics  Corp.. 

Purchasing  Dept.,  Glenview,  IL: 

January  2,  1997. 
TA-W-34. 025:  Carter  Footwear,  Inc.. 

Wilkes-Barre.  PA:  January  31,  1998. 
TA-W-34. 105;  Struble  &■  Moffitt  Co.. 

Isolyser  Div. ,  Runnemede.  NJ: 

December  9.  1996. 
TA-W-34,071  &  A;  Kessler  Industries, 

Inc.,  El  Paso,  TX  and  Canutillo.  TX: 

November  6.  1996. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February, 
1998. 

In  order  for  an  afHrmative 
determination  to  be  made  and  a 
certihcation  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  Hrm,  or  an  appropriate 
subdivision  thereof  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof),  have  become 
totally  or  partially  separated  from 
employment;  and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely; 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 


(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-02067;  New  Ponce  Shirt 

Co.,  Inc.,  Ponce  De  Leon,  FL 
NAFTA-TAA-02095:  National 

Electrical  Carbon  Products,  East 

Stroudsburg,  PA 
NAFTA-TAA-012167;  Metro  Plastics 

Technologies,  Inc.,  Columbus,  IN 
NAFTA-TAA-02122;  Gentex  Printing. 

LLC,  a/k/a/  General  Textile 

Printing,  Rocky  Mount,  NC 
NAFTA-TAA-02071:  Weyerhaeuser  Co., 

Coos  Bay  Export  Sawmill,  North 

Bend.  OR 
NAFTA-TAA-02127;  Omak  Wood 

Products,  Inc.,  Omak,  WA 
NAFTA-TAA-02073:  Hunt-Wesson. 

Inc.,  FuUerton  Cannery  &■ 

Distribution  Center,  FuUerton,  CA 
NAFTA-TAA-02033;  Identity 

Headwear,  Maysville,  MO 
NAFTA-TAA-€2010;  American  Tissue 

Corp.,  Tomahawk,  WI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-02142;  Computech  Data 

Entry,  Orlando,  FL 
NAFTA-TAA-02176;  Pecos  Valley  Field 

Service,  Pecos,  TX 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 
NAFTA-TAA-02052,  A  6-  B;  Greenfield 

Industries,  Inc.,  So.  Deerfield,  MA, 

Anaheim,  CA  and  Greensboro,  NC 
NAFTA-TAA-02051:  Koch  Refining  Co., 

St.  Paul,  MN 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (4)  have  not  been 
met.  Sales  or  production,  or  both,  did 
not  decline  during  the  relevant  period 
as  required  for  certification.  There  has 
not  been  a  shift  in  production  by  the 
workers'  firm  or  subdivision  to  Mexico 
or  Canada  of  articles  like  or  directly 
competitive  with  articles  which  are 
produced  by  the  firm  or  subdivision. 
NAFTA-TAA-02070;  Fort  James  Corp.. 

Packaging  Div.,  Portland,  OR 


The  investigation  revealed  that 
criteria  (1)  and  criteria  (4)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  (including  workers  in 
any  agricultural  firm  or  appropriate 
subdivision  thereof)  did  not  become 
totally  or  partially  separated  as  required 
for  certification.  "There  has  not  been  a 
shift  in  production  of  the  workers'  firm 
or  subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Affinnative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-02162;  Seattle  Gear,  Inc.. 

WA:  January  23,  1997. 
NAFTA-TAA-02152;  American  Home 

Products  Corp.,  Wyeth-Ayerst 

Laboratories,  Bound  Brook,  Nf: 

January  21,  1997. 
NAFTA-TAA-02150:  Dexter 

Sportswear,  Inc.,  Dexter,  GA: 

January  23,  1997. 
NAFTA-TAA-02160  S-  A;  Sunrise 

Medical,  Simi  Valley,  CA  and 

Westlake  Village,  CA:  November  19, 

1996. 
NAFTA-TAA-02046:  Freeport  Sulphur 

Co.,  Pecos,  TX  (Including  Leased 

workers  of  Pecos  Valley  Field 

Services,  Inc.,  Pecos,  TX):  October 

24,  1996. 
NAFTA-TAA-02020;  Hood  Lumber  Co.. 

Green  Veneer.  Inc..  Div.,  North 

Santiam  Plywood.  Mill  City,  OR  and 

Green  Veneer.  Inc.,  Idanha,  OR: 

November  7,  1996. 
NAFTA-TAA-02102:  Spalding  &■  Sons. 

Inc.,  Grants  Pass,  OR:  December  16. 

1996. 
NAFTA-TAA-02097;  Healthtex.  Inc.. 

Warrenton,  GA:  December  22,  1996. 
NAFTA-TAA-02089;  Newell  Company 

Acme  Frame — a/k/a  Intercraft 

Harrisburg.  AR:  December  18,  1996. 
NAFTA-TAA-02161:  Glit/Gemtex,  Inc.. 

Buffalo,  NY:  January  23.  1997. 
NAFTA-TAA-02136;  Biljo.  Inc.,  Dublin, 

GA:  January  16,  1997. 
NAFTA-TAA-02139:  Scientific  Atlanta. 

Tempe,  AZ  and  Devau  Resources, 

Working  at  Scientific  Atlanta, 

Tempe.  AZ:  January  16.  1997. 
NAFTA-TAA-02151;  Flour  Daniel 

(NPOSB),  Inc..  Casper,  WY:  January 

26.  1998. 
NAFTA-TAA-02185;  Gambro 

Healthcare,  Inc.,  Deland,  FL: 

January  29,  1997. 
NAFTA-TAA-02129:  Hewlett-Packard 

Co.,  Printed  Circuit  Board  Div., 

Vancouver,  WA:  January  6,  1997. 
NAFTA-TAA-02181:  MIJA  Industries, 

Inc.,  Plymouth,  MA:  February  2. 

1997. 
NAFTA-TAA-02090;  Farah  USA.  Inc., 

El  Paso,  TX:  December  9.  1996. 
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NAFTA-TAA-02194;  New  America 

Wood  Products,  Winlock,  WA: 

February  10,  1997. 
NAFTA-TAA-02154;  Calgon  Carbon 

Corp.,  Advanced  Oxidation 

Technologies,  Tucson,  AZ:  January 

19.  1997. 
NAFTA-TAA-02062;  Criterion  Plastics, 

Inc.,  JGngsvUle,  TX:  December  5, 

1996. 
NAFTA-TAA-02166:  SPM/Denver.  A 

Dynacast  Co.,  Denver,  CO:  January 

28.  1997. 

I  hereby  certify  that  the 
aforementioned  determination  were 
issued  during  the  month  of  February 
1998.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  February  27, 1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-6740  Filed  3-13-98;  8:45  am) 

WLUNQ  CODE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  98-10; 
Exemption  Application  No.  D-10328,  at  al.] 

Grant  of  Individual  Exemptions;  MS 
Commodity  Investments  Portfolio  II 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  firom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 


addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  heaflng,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

MS  Commodity  Investments  Portfolio 
II,  L.P.  (the  Partnership)  and  Morgan 
Stanley  Commodities  Management,  Inc. 
(MSCM,  collectively  the  Applicants) 
Located  in  New  York,  NY 

[Prohibited  Transaction  Exemption  98-10 
Application  Nos.  D-10328  and  I>-10329l 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,'  shall  not 
apply,  effective  April  3,  1996,  to  the 
acquisition  or  redemption  of  units  (the 
Units  or  Unit)  in  the  Partnership  by 
certain  plans  (the  Plans  or  Plan)  that 
invest  in  the  Partnership,  where  MSCM, 
the  general  partner  of  the  Partnership, 
and/or  its  affiliates  are  parties  in  interest 
and/or  disqualified  persons  with  respect 
to  such  Plans;  provided  that  the 
conditions,  as  set  forth  below  in  Section 


'  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act.  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 


II  are  satisfied  as  of  the  effective  date  of 
this  exemption. 

Section  II.  General  Conditions 

This  exemption  will  be  subject  to  the 
express  condition  that  the  material  facts 
and  representations  contained  in  the 
applications  are  true  and  complete,  and 
that  the  applications  accurately  describe 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 

(a)  Prior  to  the  investment  of  the 
assets  of  a  Plan  in  the  Partnership,  a 
fiduciary  of  such  Plan  (the  Plan 
Fiduciary  or  Plan  Fiduciaries)  who  is/ 
are  independent  of  MSCM  and  its 
affiliates  must  approve  such  investment. 

(b)  MSCM  has  determined  and 
documented  and  will  determine  and 
document,  pursuant  to  a  written 
procedure,  that  the  decision  of  a  Plan  to 
invest  in  the  Partnership  was  and  will 
be  made  by  a  Plan  Fiduciary  who  was 
and  is  independent  of  MSCM  and  its 
affiliates  and  who  was  and  is  capable  of 
making  an  informed  investment 
decision  about  investing  in  the 
Partnership. 

(c)  The  independent  Plan  Fiduciary  of 
each  Plan  investing  in  the  Partnership 
has  retained  and  will  retain  complete 
discretion  with  respect  to  transactions 
initiated  by  such  Plan  involving  the 
acquisition  or  redemption  of  Units  in 
the  Partnership. 

(d)  Neither  MSCM  nor  its  affiliates 
has  any  discretionary  authority  or 
control  with  respect  to  the  investment  of 
assets  by  Plans  in  the  Partnership  nor 
renders  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  the  investment  of  such  assets. 

(e)  No  Plan  investing  in  the 
Partnership  has  acquired  and  held  or 
will  acquire  or  hold  Units  in  the 
Partnership  that  represent  more  than  20 
percent  (20%)  of  the  assets  of  the 
Partnership. 

(f)  At  the  time  of  any  acquisition  of 
Units  by  a  Plan,  the  aggregate  value  of 
the  Units  acquired  and  held  by  such 
Plan  does  not  exceed  10  percent  (10%) 
of  the  assets  of  such  Plan. 

(g)  At  the  time  transactions  are 
entered  into,  the  terms  of  such 
transactions  are  at  least  as  favorable  to 
the  Plans  as  those  obtainable  in  arm's 
length  transactions  with  an  unrelated 
party. 

(h)  No  Plan  has  paid  or  will  pay  a  fee 
or  commission  to  MSCM  or  any  of  its 
affiliates  by  reason  of  the  acquisition  or 
redemption  of  Units  in  the  Partnership. 

(i)  Tne  total  fees  paid  to  MSCM  have 
constituted  and  will  constitute  no  more 
than  reasonable  compensation,  within 
the  meaning  of  sections  408(b)(2)  and 
408(c)(2)  of  the  Act. 
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(j)  Only  Plans  with  assets  having  an 
aggregate  market  value  of  at  least  $25 
million  have  been  and  will  be  permitted 
to  invest  in  the  Partnership,  except  that 
in  the  case  of  two  or  more  Plans 
maintained  by  a  single  employer  or 
controlled  group  of  employers,  the  $25 
million  dollar  requirement  may  be  met 
by  aggregating  the  assets  of  such  Plans, 
if  the  assets  are  commingled  for 
investment  purposes  in  a  single  master 
trust. 

(k)  Prior  to  making  an  investment  in 
the  Partnership,  the  independent  Plan 
Fiduciary  of  each  potential  Plan 
investor,  and/or  such  Plan  investor's 
authorized  representative  has  been  and 
will  be  provided  by  MSCM  or  by  an 
affiliate  with  a  written  copy  of  the 
following  offering  materials: 
(1)  The  Private  Placement 
Memorandum  of  the  Partnership  (the 
Memorandum)  (which  contains  among 
other  things,  a  description  of  the 
offering  of  Units,  all  material  facts 
concerning  the  purpose,  structure,  and 
operation  of  the  Partnership,  as  well  as 
any  associated  risk  factors,  and  a 
description  of  the  relationships  existing 
between  MSCM,  Morgan  Stanley  Asset 
Management  Inc.  (MSAM),  Morgan 
Stanley  &  Co.  Incorporated  (MS&Co), 
and  Morgan  Stanley  Group  Inc.  (the  MS 
Group)); 

(2) The  then-current  limited 
partnership  agreement  (the  LP 
Agreement)  between  MSCM  and  the 
investors  in  the  Partnership;  and 

(3)  The  then-current  subscription 
agreement  (the  Subscription  Agreement) 
(an  executed  copy  of  which  is  delivered 
to  a  subscriber  and/or  its  authorized 
representative  as  soon  as  practicable 
following  such  subscriber's  investment 
in  the  Partnership)  and  the  Investor 
Certification  previously  furnished  by 
MSCM  or  its  affiliates  to  the 
independent  Plan  Fiduciaries  for 
completion  which  contains  information 
about  each  potential  Plan  investor, 
specifies  such  Plan's  proposed 
investment  in  such  Partnership,  and 
documents  the  fact  that  the  investment 
decision  is  being  made  by  an 
independent  Plan  Fiduciary  who  is 
capable  of  making  an  informed 
investment  decision  about  investing  in 
the  Partnership. 

(1)  With  respect  to  the  ongoing 
participation  in  the  Partnership,  the 
independent  Plan  Fiduciary  of  each 
Plan  invested  in  the  Partnership  has 
received  and  will  receive  within  the 
time  periods  specified  below,  the 
following  additional  written  disclosures 
from  MSCM  or  from  its  affiliates: 

(1)  Within  ninety  (90)  days  after  the 
close  of  each  fiscal  year,  audited 
financial  statements  of  the  Partnership. 


prepared  annually  by  a  qualified, 
independent,  public  accountant 
including: 

(i)  A  balance  sheet;  (ii)  a  statement  of 
income  or  a  statement  of  loss;  (iii)  the 
net  asset  value  of  the  Partnership,  as  of 
the  end  of  the  two  preceding  fiscal 
years;  (iv)  either:  (A)  the  net  assetj^alue 
per  outstanding  Unit  as  of  the  end  of  the 
reporting  period  or  (B)  the  total  value  of 
each  participant's  interest  in  the 
Partnership  as  of  the  end  of  such  period; 
(v)  a  statement  of  changes  in  partner's 
capital;  and  (vi)  the  amount  of  the  total 
fees  paid  to  MSCM  or  to  its  affiliates  by 
the  Partnership  during  such  period. 

(2)  Within  thirty  (30)  days  after  the 
end  of  each  calendar  month,  a  monthly 
statement  of  account  prepared  by 
MSCM  or  by  its  affiliates  containing  the 
following  unaudited  financial 
information: 

(i)  The  total  amount  of  realized  net 
gain  or  loss  on  commodity  interest 
positions  liquidated  during  the 
reporting  period;  (ii)  the  change  in 
unrealized  net  gain  or  loss  on 
commodity  interest  positions  during 
such  reporting  period;  (iii)  the  total 
amount  of  net  gain  or  loss  from  all  other 
transactions  in  which  the  Partnership 
engaged  during  such  reporting  period; 
(iv)  the  total  amount  of  management 
fees,  advisory  fees,  brokerage 
commissions,  and  other  fees  for 
commodity  interests  and  other 
investment  transactions  incurred  or 
accrued  by  the  Partnership  during  such 
reporting  period;  (v)  the  net  assets  value 
of  the  Partnership  as  of  the  beginning  of 
such  reporting  period;  (vi)  the  total 
amount  of  additions  to  Partnership 
capital  made  during  such  reporting 
period;  (vii)  the  total  amount  of 
withdrawals  from  and  redemption  of 
Units  in  the  Partnership  during  such 
reporting  period;  (viii)  the  total  net 
income  or  loss  of  the  Partnership  during 
such  reporting  period;  (ix)  the  net  assets 
value  of  the  Partnership  as  of  the  end  of 
such  reporting  period;  and  (x)  either  (A) 
the  net  asset  value  per  outstanding  Unit 
as  of  the  end  of  such  reporting  period 
or  (B)  the  total  value  of  each 
participant's  interest  in  the  Partnership 
as  of  the  end  of  such  reporting  period. 

(m)  The  Partnership  has  not  engaged 
and  will  not  engage  in  swaps 
transactions,  as  defined  in  Section  III  (d) 
below. 

(n)  The  Partnership  has  not  invested 
in  and  will  not  invest  in  any  entity  in 
which  the  MS  Group  or  any  of  its 
affiliates  has  an  ownership  interest. 

(o)  Affiliates  of  MSCM  have  not 
invested  in  and  will  not  invest  in  the 
Partnership. 

(p)  The  non-U. S.  commodity  trading 
activities  of  the  Partnership  have  been 


and  will  be  limited  to  the  London 
Metals  Exchange  (the  LME). 

(q)  The  Applicants  have  not  accepted 
and  will  not  accept  subscriptions  from 
Plans  which  permit  participants  to 
exercise  control  over  the  decision  to 
acquire  or  redeem  Units; 

(r)  MSCM  has  maintained  and  shall 
maintain,  for  a  period  of  six  years,  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (s)  of  this 
Section  II  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (a)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  MSCM  and/ or  its 
affiliates,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  (6) 
year  period,  and  (b)  no  party  in  interest 
or  disqualified  person  other  than  MSCM 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act,  or  to  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  if 
the  records  have  not  been  maintained  or 
are  not  maintained,  or  have  not  been 
available  or  are  not  available  for 
examination  as  required  by  paragraph 
(s)  of  this  Section  II  below. 

(s)(l)  Except  as  provided  in 
subsection  (2)  of  this  paragraph  (s)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (r)  of  this  Section  II  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(a)  any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(b)  any  fiduciary  of  any  Plan  investing 
as  a  limited  partner  in  the  Partnership 
or  any  duly  authorized  representative  of 
such  fiduciary; 

(c)  any  contributing  employer  to  any 
Plan  investing  as  a  limited  partner  or 
any  duly  authorized  employee 
representative  of  such  employer; 

(d)  any  participant  or  beneficiary  of 
any  participating  Plan  investing  as  a 
limited  partner,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary;  and 

(e)  any  other  limited  partner. 

(2)  None  of  the  persons  described 
above  in  subparagraphs  (b)-(e)  of 
paragraph  (s)(l)  of  this  Section  II  shall 
be  authorized  to  examine  the  trade 
secrets  of  MSCM  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  III.  Definitions 

For  purposes  of  this  exemption: 
(a)  An  "affiliate"  of  a  person 
includes — 
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(1)  any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  of  such  person.  (For 
purposes  of  this  subsection,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.) 

(2)  any  officer,  director,  or  partner  in 
such  person,  and 

(3)  any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  or  a  5  percent  (5%)  or  more 
partner  or  owner. 

(b)  A  "Plan"  or  the  "Plans"  has  not 
included  and  will  not  include  any 
individual  account  plan(s)  where 
participants  have  the  right  to  exercise 
control  over  the  decision  to  acquire  or 
redeem  Units. 

(c)  A  "Plan  Fiduciary"  or  "Plan 
Fiduciaries"  is  defined  as  a  fiduciary  or 
fiduciaries  of  a  Plan  who  is/are 
independent  of  MSCM  and  its  affiliates. 

(d)  A  "swap  transaction"  is  defined  as 
an  individually  negotiated,  non- 
standardized  agreement  between  two 
parties  to  exchange  cash  flows  at 
specified  intervals  known  as  payment  or 
settlement  dates.  The  cash  flows  of  a 
swap  are  either  fixed,  or  calculated  for 
each  settlement  date  by  multiplying  the 
quantity  of  the  underlying  asset 
(notional  principal  amount)  by  specified 
reference  rates  or  prices.  Expending 
upon  the  type  of  underlying  asset,  the 
great  majority  of  these  transactions  are 
classified  into  interest  rate,  currency, 
commodity,  or  equity  swaps.  Interim 
payments  are  generally  netted,  with  the 
difference  being  paid  by  one  party  to  the 
other. 

EFFECTIVE  DATE:  The  exemption  will  be 
effective  retroactively,  as  of  April  3, 
1996. 

For  a  complete  statement  of  the  facts 
and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  November  24,  1997,  62  FR  62622. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.)  National  Rural 
Utilities  Cooperative  Finance 
Corporation  (CFC),  Located  in 
Washington,  D.C.  [Prohibited 
Transaction  Exemption  No.  98-11; 
Application  No.  D-10394] 

EXEMPTION 

Section  I — Transactions 

A.  Effective  as  of  November  18, 1997, 
the  restrictions  of  sections  406(a)  of  the 
Act  and  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (D)  of 


the  Code,  shall  not  apply  to  the 
following  transactions  relating  to  the 
refinancing  by  CFC  of  certain  rural 
utility  cooperative  loans  made  to  the 
Kansas  Electric  Power  Cooperative,  Inc. 
(KEPCO),  and  certain  notes  issued  by 
KEPCO  in  connection  with  such  loans 
which  are  assigned  to  trusts  for  which 
CFC  acts  as  servicer,  and  certificates 
evidencing  interests  in  such  trusts: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
CFC  or  an  underwriter  and  an  employee 
benefit  plan  when  CFC,  the  underwriter, 
or  the  trustee  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates; 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2);  and 

(4)  The  purchase  by  CFC  of  existing 
notes  issued  by  KEPCO  from  the 
existing  trusts  and  the  contribution  by 
CFC  of  new  notes  to  new  trusts  pursuant 
to  the  refinancing  of  KEPCO's  existing 
loans  on  the  scheduled  refinancing  date 
(i.e.  December  18,  1997). 

B.  Effective  as  of  November  18,  1997, 
the  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  taxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code, 
by  reason  of  section  4975(c)  of  the  Code, 
shall  not  apply  to  transactions  in 
connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  trust  agreement;  and 

(2)  The  trust  agreement  is  provided  to, 
or  described  in  all  material  respects  in. 
the  prospectus  or  private  placement 
memorandum  provided  to  investing 
plans  before  they  purchase  certificates 
issued  by  the  trust.  ^ 

C.  Effective  as  of  November  18,  1997, 
the  restrictions  of  sections  406(a)  of  the 
Act  and  the  taxes  imposed  by  sections 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  sections  4975(c)(1)(A)  through  (D)  of 
the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 


plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F). 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates  issued  pursuant  to  this 
exemption  or  issued  pursuant  to 
Prohibited  Transaction  Exemption  89-' 
93  (PTE  89-93,  54  FR  45816,  October 
31,  1989). 3 

Section  II — General  Conditions 

A.  The  relief  described  under  Section 
I  of  this  exemption  will  be  available 
only  if  the  following  conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's  Ratings 
Service  (S&P's)  or  Moody's  Investors 
Service,  Inc.  (Moody's;  together,  the 
Rating  Agencies); 

(4)  The  trustee  is  not  an  affiliate  of 
any  other  member  of  the  Restricted 
Group.  However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  CFC,  as 
servicer,  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  CFC  pursuant  to  the 
terms  of  a  trust  agreement  providing  for 
such  succession  upon  the  occurrence  of 
one  or  more  events  of  default  by  CFC; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  CFC,  as  sponsor,  pursuant  to 
the  assignment  of  obligations  (or 
interests  therein)  to  the  trust  represents 
not  more  than  the  fair  market  value  of 
such  obligations  (or  interests);  and  the 
sum  of  all  payments  made  to  and 
retained  by  CFC.  as  servicer,  represents 
not  more  than  reasonable  compensation 


2  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisions. 


"PTE  89-93  permits,  as  of  July  22, 1987.  certain 
transactions  between  CFC  and  employee  benefit 
plans  where  CFC  may  be  deemed  to  be  a  party  in 
interest  with  respect  to  the  plans  as  a  result  of 
providing  services  to  a  trust  in  situations  where  the 
assets  of  the  trust  are  considered  to  be  "plan  assets" 
as  a  result  of  the  plans  acquiring  significant 
ownership  interests  in  the  trust  in  the  form  of  pass- 
through  certificates. 
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for  CTC's  services  under  the  trust 
agreement  and  reimbursement  of  CFC's 
reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  (SEC)  under  the 
Securities  Act  of  1933; 

(7)  Any  swap  transaction  entered  into 
by  KEPCO  which  is  assigned  to  a  trust 
is  entered  into  with  a  bank  or  other 
financial  institution  of  high  credit 
standing,  initially  Morgan  Guaranty 
Trust  Company  of  New  York  (Morgan), 
with  a  credit  rating  of  at  least  AA  or  an 
equivalent  rating  hom  the  Rating 
Agencies; 

(8)  The  bank  or  other  financial 
institution  acting  as  the  swap 
counterparty  to  the  trust  is  required,  if 
there  is  an  adverse  change  in  such 
counterparty's  credit  rating,  to  either:  (i) 
post  collateral  with  the  trustee  of  the 
trust  in  an  amount,  determined  daily, 
equal  to  all  payments  owed  by  the 
counterparty  if  the  swap  transaction 
were  terminated;  or  (ii)  find  a 
replacement  swap  counterparty  for  the 
trust,  within  a  specified  period  under 
the  terms  of  the  swap  agreement  with 
the  trust,  which  has  a  credit  rating  of  at 
least  AA  or  an  equivalent  rating  from 
the  Rating  Agencies;  provided  that  if  the 
swap  coimterparty  fails  to  abide  by  its 
obligations  under  either  (i)  or  (ii)  above, 
the  swap  agreement  shall  terminate  in 
accordance  with  the  rights  and 
obligations  of  each  counterparty  under 
the  terms  thereof,  which  shall  be 
enforced  by  the  trustee  to  protect  the 
rights  of  certificateholders  of  such  trust; 

(9)  Each  swap  transaction  between  a 
trust  and  Morgan,  or  other  swap 
counterparty,  in  connection  with  the 
refinancing  of  KEPCO's  loans  requires 
payments  to  be  made  to  the  trust 
monthly  (or  at  such  other  times  as 
required  under  the  swap  agreement)  and 
requires  payments  to  be  made  by  the 
trust  no  less  frequently  than  semi- 
annually, but  in  no  event  shall  the  trust 
be  obligated  to  make  payments  to  a 
swap  counterparty  more  frequently  than 
those  which  it  is  entitled  to  receive  from 
a  swap  counterparty; 

(10)  The  certificateholders  have  the 
right  to  exit  the  transaction  by  tendering 
the  certificates  to  an  underwriter 
(initially,  Alex.  Brown  &  Sons,  Inc.)  for 
purchase  at  par  (plus  accrued  interest) 
on  seven  (7)  days'  notice; 

(11)  The  U.S.  Government  guarantees 
the  payment  of  principal  and  interest  on 
the  loans  made  by  CFC  to  KEPCO; 

(12)  The  purchase  of  notes  issued  by 
KEPCO  from  the  existing  trusts  is  for  a 
price  which  is  at  least  equal  to  the 


outstanding  principal  balance  of  such 
notes,  plus  accrued  (but  unpaid) 
interest,  at  the  time  of  the  scheduled 
refinancing  of  the  loans  made  by  CFC  to 
KEPCO  (i.e.  December  18,  1997);  and 

(13)  The  certificates  are  not  sold  to 
any  plans  established  and  maintained 
by  KEPCO  or  CFC,  or  to  plans  for  which 
any  other  member  of  the  Restricted 
Group  (as  defined  in  Section  UI.E. 
below)  is  an  investment  fiduciary  for  the 
assets  of  the  plan  that  are  to  be  invested 
in  the  certificates. 

B.  Neither  CFC  nor  the  trustee  shall  be 
denied  the  relief  that  would  be  provided 
under  Section  I  of  this  exemption  if  the 
provision  of  Section  II.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
hoidmg  by  a  plan  of  such  certificates, 
provided  that:  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compUanoe  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  Section  II.A.(6)  above. 

Section  IE— Definitions 

For  purposes  of  this  exemption: 

A.  "Certificate"  means: 
(1)  A  certificate — 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust,  and 
consists  solely  of: 

(1)  One  or  more  notes  issued  by 
KEPCO  which  shall  be  guaranteed  as  to 
payment  of  principal  and  interest  by  the 
U.S.  Government,  acting  through  the 
U.S.  Department  of  Agriculture's 
Administiator  of  the  Rural  Utilities 
Service  (RUS),  including  fractional 
undivided  interests  in  any  such 
obligations; 


(2)  Property  which  has  secured  any  of 
the  obligations  described  in  subsection 
B.(l): 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
trust  agreement,  and  rights  under  any 
insurance  policies,  third-party 
guarantees,  swap  agreements,  contracts 
of  suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

C.  "Underwriter"  means  an  entity 
which  has  reoeived  an  individual 
prohibited  transaction  exemption  fit)m 
the  Department  that  provides  relief  for 
the  operation  of  asset  pool  investment 
trusts  that  issue  "asset-backed"  pass- 
through  securities  to  plans,  that  is 
similar  in  format  and  structure  to  this 
exemption  (the  Underwriter 
Exemptions);  •  any  person  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by  or  under  common  control  with  such 
entity;  and  any  member  of  an 
imderwriting  sjmdicate  or  selling  group 
of  which  such  firm  or  person  described 
above  is  a  manager  or  co-manager  with 
respect  to  the  certificates. 

D.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

E.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter/remarketing 
agent; 

(2)  The  trustee; 

(3)  CFC; 

(4)  KEPCO; 

(5)  The  swap  counterparty/liquidity 
provider;  or 

(6)  Any  affiliate  of  a  person  described 
in  subsection  E.(l)-(5)  above. 

F.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 


■•For  a  listing  of  the  Underwriter  Exemptions,  see 
the  description  provided  in  the  text  of  the  operative 
language  of  Prohibited  Transaction  Exemption 
(PTE)  97-34  (62  FR  39021,  July  21,  1997). 
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G.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

H.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

I.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  subsection  J.  below), 
provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  this  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

J.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

K.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

L.  "Trust  Agreement"  means  the 
agreement  or  agreements  among  KEPCO, 
CFC  and  the  trustee  establishing  a  trust. 
In  the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Trust  Agreement"  also  includes  the 
indenture  entered  into  by  the  trustee  of 
the  trust  issuing  such  certificates  and 
the  indenture  trustee. 

M.  "RUS"  means  the  U.S.  Department 
of  Agriculture,  acting  through  the 
Administrator  of  the  Rural  Utilities 
Service  or  any  successor  to  the 
guarantee  obligations  of  such 
organization. 

The  Department  notes  that  this 
exemption  is  included  within  the 
meaning  of  the  term  "Underwriter 
Exemption"  as  that  term  is  defined  in 
Section  V(h)  of  the  Grant  of  the  Class 
Exemption  for  Certain  Transactions 
Involving  Insurance  Company  General 
Accounts,  which  was  published  in  the 


Federal  Register  on  July  12,  1995  (see 
PTE  95-60,  60  FR  35925). 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  November  18, 1997. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  24,  1997  at  62  FR  62630. 
FOR  FURTHER  INFORMATK3N  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Hawaii  Laborers'  Apprenticeship  and 
Training  Trust  Fund  (the  Trust  Fund) 

(Prohibited  Transaction  Exemption  No.  98- 
12;  Application  No.  L-104851 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  shall  not 
apply  to  the  proposed  purchase  of  a 
certain  parcel  of  unimproved  real 
property  (the  Property)  by  the  Trust 
Fund  from  the  Laborers  International  _^ 
Union  of  North  America,  Local  368, 
AFL-CIO  (a/k/a  the  Hawaii  Laborers 
Union),  a  party  in  interest  with  respect 
to  the  Trust  Fund,  provided  that  the 
following  conditions  are  met: 

(a)  The  purchase  of  the  Property  by 
the  Trust  Fund  is  a  one-time  transaction 
for  cash; 

(b)  The  Trust  Fund  pays  no  more  than 
the  lesser  of:  (i)  $1,570,000;  or  (ii)  the 
fair  market  value  of  the  Property  as 
determined  at  the  time  of  the 
transaction; 

(c)  The  fair  market  value  of  the 
Property  is  estabhshed  by  an 
independent,  qualified  real  estate 
appraiser  that  is  unrelated  to  the  Hawaii 
Laborers  Union  or  any  other  party  in 
interest  with  respect  to  the  Trust  Fund; 

(d)  The  Trust  Fund  does  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  transaction; 

(e)  The  Hawaiian  Trust  Company,  Ltd. 
(Hawaiian  Trust),  acting  as  an 
independent,  qualified  fiduciary  for  the 
Trust  Fund,  determines  that  the 
proposed  transaction  is  in  the  best 
interest  of  the  Trust  Fund  and  its 
participants  and  beneficiaries; 

(f)  Hawaiian  Trust  monitors  various 
aspects  of  the  purchase  of  the  Property 
until  closing,  including  the 
environmental  reports  concerning  the 
Property,  and  takes  whatever  action  is 
necessary  to  protect  the  interests  of  the 
Trust  Fund;  and 

(g)  The  purchase  price  paid  by  the 
Trust  Fund  for  the  Property  represents 
no  more  than  25  percent  of  the  Trust 
Fund's  total  assets  at  the  time  of  the 
transaction. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  24,  1997,  at  62  FR  62643. 

WRITTEN  COMMENTS:  The  Department 
received  one  written  comment  from  an 
interested  person  which  did  not  raise 
any  issues  relating  to  the  proposed 
transaction  by  the  Trust  Fund.  No  other 
comments  or  hearing  requests  were 
received  by  the  Department.  Therefore, 
the  Etepartment  has  determined  to  grant 
the  exemption  as  proposed. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availabihty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 
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Signed  at  Washington,  D.C.,  this  10th  day 
of  March,  1998. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  98-6613  Filed  3-13-98;  8:45  am) 

BILUNQ  OOOE  4S10-2»-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  tha  Arts 

Propoeed  Collection:  Comment 
Request 

ACTKM:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  conducts  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(A)).  This 
program  helps  ensiire  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
Bnancial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
National  Endovraient  for  the  Arts,  on 
behalf  of  the  Federal  Council  on  the 
Arts  and  the  Humanities,  is  soliciting 
comments  concerning  renewal  of  the 
Application  for  Indemnification.  A  copy 
of  this  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  address  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
address  section  below  on  or  before  May 
16, 1998.  The  National  Endowment  for 
the  Arts  is  particularly  interested  in 
comments  which: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
proposed  collection 'of  information 
including  the  vahdity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and 


— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  the  electronic  submissions 
of  responses. 

AOORESSES:  Alice  Whelihan,  National 

Endowment  for  the  Arts,  1100 

Pennsylvania  Avenue,  NW.,  Room  726, 

Washington,  DC  20506-0001,  telephone 

(202)  682-5574  (this  is  not  a  toll-free 

number),  fex  (202)  682-5603. 

Murray  Welsh, 

Director,  Administrative  Services. 

[FR  Doc.  98-6682  Filed  3-13-98;  8:45  am] 

BILUNQ  CODE  7$36-01-«l 


PANAMA  CANAL  COMMISSION 

Agency  Information  Collection 
ActivWes  Under  OMB  Review 

AGENCY:  Panama  Canal  Commission. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13. 109  Stat.  163).  the  Panama 
Canal  Commission  hereby  gives  notice  it 
has  forwarded  to  the  Office  of 
Management  and  Budget  for  review  and 
clearance  a  Paperwork  Reduction  Act 
Submission  (OMB  83-1)  for  an  extension 
of  a  currently  approved  collection  of 
information  entitled  Personnel 
Administration  Forms,  OMB  No.  3207- 
0005.  In  accordance  with  sec. 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Commission 
published  a  notice  in  the  Federal 
Register  [62  FR  66400,  December  18, 
1997)  requesting  comment  on  this 
proposed  collection.  The  comment 
period  ended  February  17, 1998.  The 
Commission  received  no  comments  in 
response  to  that  notice. 
DATES:  Written  comments  on  this 
proposed  action  regarding  the  collection 
of  information  must  be  submitted  by 
April  15,  1998. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Edward  H. 
Clarke,  Desk  Officer  for  Panama  Canal 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Room  10202,  New 
Executive  Building,  Office  of 
Management  and  Budget,  Washington, 
D.C. 20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Huff,  Office  of  the  Secretary, 
Panama  Canal  Commission,  202-634- 
6441. 

SUPPLEMEIfTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  3501  et  seq.).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  Collection  of  information  is 
defined  in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c).  Section  3507(a)(1)(D)  of  the 
Paperwork  Reduction  Act  of  1995 
requires  Federal  agencies  to  provide  a 
notice  in  the  Federal  Register  stating 
the  agency  has  made  such  submission 
and  setting  forth  the  following 
information: 

Title:  Personnel  Administration 
Forms. 

Abstract:  The  information  requested 
is  authorized  by  35  Code  of  Federal 
Regulations  (CFR),  Parts  251  and  253 
and  sections  3652, 3654,  3661-3664  of 
Title  22,  United  States  Code.  The 
information  is  needed  to  determine  the 
qualifications,  suitability  and 
availability  of  applicants  for  Federal 
employment  in  the  Panama  Canal  area 
so  U.S.  Federal  agencies  can  be  supplied 
with  eligibles  to  fill  vacant  positions. 

On  December  30, 1981,  PCC  requested 
OMB  approval  for  a  collection  of 
information  entitled  "Personnel 
Administration  Forms."  OMB  approved 
this  collection  for  use  through  January 
31, 1985  and  assigned  it  OMB  Number 
3207-0005.  On  December  17, 1984,  PCC 
requested  another  extension  and 
received  approval  and  use  through 
March  31, 1988.  Prior  to  the  expiration 
of  the  collection  of  information  in 
subsequent  years,  PCC  continued 
requesting  review  and  clearance  for  a 
revision  of  tha  collection  and  received 
approval  through  July  31, 1991, 
September  30, 1994,  and  February  28. 
1998. 

Needs  and  Uses:  The  information  is 
-used  hy  Recruitment  and  Examining 
Division  employees  performing 
examining  and  suitability  duties;  by 
subject-matter  experts  on  rating  panels, 
and  by  agency  officials  making 
selections  to  fill  vacancies. 

Description  of  Respondents: 
Applicants  for  emplojrment. 

Estimated  Burden:  The  estimated 
burden  of  providing  the  information 
varies,  depending  upon  the  applicant's 
individual  circumstances.  The  burden 
time  for  a  full  application  is  estimated 
to  vaj-y  from  40  to  300  minutes  with  an 
average  of  120  minutes  per  response, 
including  supplemental  qualifications 
forms  when  required,  and  10  to  60 
minutes  with  an  average  of  30  minutes 
to  update  applications  already  on  file. 

ro(a7  Annual  Reporting  Hour  Burden: 
9082. 

Frequency  of  Response:  When  persons 
apply  or  update  applications. 
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Estimated  Number  of  Respondents: 
7453. 
Jacinto  Wong, 

Chief  Information  Officer,  Senior  Official  for 

Information  Resources  Management. 

[FR  Doc.  98-6693  Filed  3-13-98;  8:45  am] 

BILUNG  CODE  36«0  04  P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23063;  812-10838] 

Delaware  Group  Foundations  Funds,  et 
al.;  Notice  of  Application 

March  9,  1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  d^pplication  for  an 

order  under  section  12(d)(l)(J)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  for  an  exemption  from  section 

12(d)(l)(G)(i)(II). 

SUMMARY  OF  THE  APPUCATIONS: 
AppHcants  seek  an  order  that  would 
permit  a  fund  of  funds  relying  on 
section  12(d)(1)(G)  of  the  Act  to  make 
direct  investments  in  securities  and 
other  instruments. 
APPUCANTS:  Delaware  Group 
Foundation  Funds,  Delaware  Group 
Equity  Funds  I,  Inc.,  Delaware  Group 
Equity  Funds  11,  Inc.,  Delaware  Group 
Equity  Funds  III,  Inc.,  Delaware  Group 
Equity  Funds  IV,  Inc.,  Delaware  Group 
Equity  Funds  V,  Inc.,  Delaware  Group 
Income  Funds,  Inc. ,  Delaware  Group 
Government  Fund,  Inc.,  Delaware  Group 
Limited-Term  Government  Funds,  Inc., 
Delaware  Group  Cash  Reserve,  Inc., 
Delaware  Group  Tax-Free  Money  Fund, 
Inc.,  Delaware  Group  State  Tax-Free 
Income  Trust,  Delaware  Group  Tax-Free 
Fund,  Inc.,  Delaware  Pooled  Trust,  Inc., 
Delaware  Group  Premium  Fund,  Inc., 
Delaware  Group  Global  &  International 
Funds,  Inc.,  Delaware  Group  Adviser 
Funds,  Inc.  (collectively,  the  "Delaware 
Funds"),  Voyageur  Funds,  Inc., 
Voyageur  Insured  Funds,  Inc.,  Voyageur 
Intermediate  Tax  Free  Funds,  Inc., 
Voyageur  Investment  Trust,  Voyageur 
Investment  Trust  II,  Voyageur  Mutual 
Funds,  Inc.,  Voyageur  Mutual  Funds  II, 
Inc.,  Voyageur  Mutual  Funds  III,  Inc., 
Voyageur  Tax  Free  Funds,  Inc. 
(collectively,  the  "Delaware- Voyageur 
Funds"),  any  future  registered  open-end 
management  investment  companies  or 
series  thereof  which  are  part  of  the  same 
"group  of  investment  companies,"  as 
defined  in  section  12(d)(l)(G)(ii)  of  the 
Act  as:  (a)  the  Delaware  or  Delaware- 
Voyageur  Funds;  or  (b)  other  registered 
open-end  management  investment 


companies  that  are  advised  by  Delaware 
Management  Company,  Inc.  or  any 
entity  that  controls,  is  controlled  by,  or 
under  common  control  with  Delaware 
Management  Company,  Inc.  (together 
with  any  future  series  of  existing 
Delaware  Funds  or  Delaware- Voyageur 
Funds,  the  "Future  Funds")  (Delaware 
Funds,  Delaware- Voyageur  Funds,  and 
Future  Funds,  collectively,  the 
"Delaware  Group  Funds")  and  Delaware 
Management  Company,  Inc.  ("DMC"). 
Delaware  International  Advisers  Ltd. 
("DIAL")  (together,  the  "Advisers"),  and 
Delaware  Distributors,  L.P.  All  existing 
entities  that  currently  intend  to  rely  on 
the  order  are  named  as  applicants. 
RUNG  DATES:  The  application  was  filed 
on  October  27, 1997  and  amended  on 
December  16, 1997.  Applicants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
in  this  notice,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  the  applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  3,  1998,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  request  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  One  Commerce  Square, 
2005  Market  Street.  Philadelphia,  PA 
19103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annmarie  J.  Zell,  Staff  Attorney,  at  (202) 
942-0532,  or  Christine  Y.  Greenlees, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(telephone  (202)  942-6090). 

Applicants'  Representations 

1.  Delaware  Group  Foundation  Funds 
(the  "Asset  Allocator  Fund"),  a 
Delaware  business  trust,  is  registered 
under  the  act  as  an  open-end 
management  investment  company  and 
currently  intends  to  offer  three  series. 


the  Income  Portfolio,  the  Balanced 
Portfolio  and  the  Growth  Portfolio 
(collectively,  the  "Asset  Allocator 
Portfolios").  Each  Asset  Allocator 
Portfolio  will  invest  primarily  in  a 
combination  of  Delaware  Group  Funds 
(the  "Underlying  Funds")  and,  pursuant 
to  the  relief  requested  in  the 
application,  directly  in  individual 
securities,  such  as  equity  or  fixed 
income  securities  and  investment 
instruments  including  options  and 
futures  on  securities  or  indices. 

2.  DMC,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  will  serve  as 
investment  adviser  for  the  Asset 
Allocator  Portfolios.  DMC  wall  charge  an 
investment  advisory  fee  that  will  be  for 
services  that  are  in  addition  to,  rather 
than  duplicative  of,  advisory  services 
provided  to  the  Underlying  Funds, 
including  asset  allocation  and  re- 
allocation among  the  Underlying  Funds 
and  the  management  of  direct 
investments  in  securities  or  other 
instruments.  The  Asset  Allocator 
Portfolios  will  invest  in  the  institutional 
class  of  shares  of  the  Underlying  Funds. 
These  shares  will  be  sold  to  and 
redeemed  by  the  Asset  Allocator 
Portfolios  without  the  imposition  of  any 
front-end  or  deferred  sales  charges  or 
redemption  fees  and  will  not  carry  rule 
12b-l  fees. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  investment  companies,  represent 
more  than  10%  of  the  acquiring 
company's  total  assets.  Section 
12(d)(1)(B)  provides  that  no  registered 
open-end  investment  company  may  sell 
its  securities  to  another  investment 
company  if  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company's  voting 
stock  to  be  owned  by  investment 
companies. 

2.  Section  12(d)(1)(G)  of  the  Act 
provides  that  section  12(d)(1)  will  not 
apply  to  securities  of  an  acquired 
company  purchased  by  an  acquiring 
company  if:  (a)  The  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (b)  the  acquiring  company 
holds  only  securities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
goverrunent  securities,  and  short-term 
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paper;  (c)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
limited;  and  (d)  the  acquired  company 
has  a  policy  that  prohibits  it  from 
acquiring  securities  of  registered  open- 
end  investment  companies  or  registered 
unit  investment  trusts  in  reliance  on 
section  12(d)(1)(F)  or  (G). 

3.  The  Asset  Allocator  Fund  requests 
relief  firom  section  12(d)(l)(G)(i)(n)  to 
the  extent  necessary  to  permit  an  Asset 
Allocator  Portfolio  and  any  Future 
Funds  to  operate  as  a  fund  of  funds 
within  each  requirement  of  section 
12(d)(1)(G)  of  the  Act,  with  the 
exception  of  the  requirement  that  the 
Asset  Allocator  Portfolios  limit  their 
investments  in  individual  securities  to 
Government  securities  and  short-term 
paper. 

4.  Section  12(d)(l)(J)  provides  that  the 
SEC  may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
believe  that  the  structure  of  the  Asset 
Allocator  Portfolios  will  be  substantially 
the  same  as  the  statutory  fund  of  funds 
now  permitted  under  section 
12(d)(1)(G).  Applicants  also  believe  that 
Asset  Allocator  Portfolios'  proposed 
direct  investments  in  securities  and 
instruments  as  described  in  the 
application  do  not  raise  any  of  the 
concerns  that  the  requirements  of 
section  12(d)(l)(0)  were  designed  to 
address. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  company  with  all 
provisions  of  section  12(d)(1)(G),  except 
for  section  12(d)(l)(G)(i)(II)  to  the  extent 
that  it  restricts  the  Asset  Allocator 
Portfolios  from  investing  in  individual 
seomties  or  instruments  described  in 
the  application. 

2.  Before  approving  any  investment 
advisory  contract  for  the  Asset  Allocator 
Fund  under  section  IS  of  the  Act,  the 
Board  of  Trustees  of  the  Asset  Allocator 
Fimd,  including  a  majority  of  the 
Trustees  who  are  not  "interested 
persons"  as  defined  in  section  2(a)(19) 
of  the  Act,  shall  find  that  the  investment 
advisory  fee,  if  any,  charged  under  the 
contract  is  based  on  services  provided 
that  are  in  addition  to,  rather  than 
duplicative  of,  services  provided 
pursuant  to  any  Underlying  Fund's 
investment  advisory  contract.  The 
finding,  and  the  basis  upon  which  the 
finding  was  made,  will  be  recorded  fully 
in  the  minute  books  of  the  Asset 
Allocator  Fund. 


For  the  SEC,  by  the  Division  of  Investment 
Managemtnt,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  98-6595  Filed  3-13-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

No.  34-39734;  File  No.  SR-Amex- 


[Rel< 
97-41] 


Seif-Regiriatory  Organizations; 
AmericaM  Stock  Excbange,  Inc.;  Order 
Granting  Approval  to  Propoaed  Rule 
Change  Relating  to  Trading 
Differentiala  (or  Option  Contracts 

March  9, 1998. 

On  November  3, 1997,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Seciirities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  and  Exchange 
Act  of  1935  ("Exchange  Act"  or  "Act")  ^ 
and  Rule  19b-4  thereunder,*  a  proposed 
rule  change  to  allow  the  Exchange  to 
establish,  upon  the  filing  of  a  rule 
change  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Exchange  Act,  the 
trading  differentials  for  option  contracts 
traded  on  the  Exchange. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  1, 1997. ^  No 
comments  were  received  on  the 
proposal  This  order  approves  the 
proposal. 

Exchange  Rule  952  currently  provides 
that  the  minimum  fractional  change  for 
stock  options  trading  at  $3.00  or  higher 
shall  be  one-eighth  and  for  stock  options 
trading  under  $3.00  shall  be  one- 
sixteenth.  Additionally,  Rule  951C 
provides  that  the  minimum  fractional 
change  for  stock  index  options  shall  be 
one-eighth  for  stock  index  options 
trading  at  a  premium  greater  than 
$300.00  and  stock  index  options  less 
than  $300.00  shall  be  one-sixteenth.  The 
Exchange  now  proposes  to  amend  Rules 
952  and  95 IC  to  give  the  Board  of 
Governors  the  authority  to  establish  the 
minimum  fractional  changes  for 
options.  Until  such  time  as  the  Board 
determines  to  use  its  authority  to  change 
the  minimiun  fractional  changes,  the 
current  rules  described  above  will 
apply.  The  Exchange  believes  that  the 
proposal  will  allow  the  Exchange  to 
revise  its  minimum  fractional  changes 
quickly  in  response  to  changes  adopted 


in  the  underlying  stock  markets  and  at 
the  other  options  exchanges.  When  the 
Board  of  Governors  determines  to 
change  the  minimimi  trading 
increments,  the  Exchange  will  designate 
such  a  change  as  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  administration  of  Rules  952  and 
95 IC  within  the  meaning  of 
subparagraph  (3)(A)  of  subsection  19(b) 
of  the  Exchange  Act  and  will  file  a  rule 
change  for  immediate  effectiveness 
upon  filing  with  the  Commission. 

As  derivatives  securities,  the  prices  of 
options  are  determined  in  references  to 
the  prices  of  the  underlying  securities. 
Consequently,  the  Exchange  believes 
that  where  practicable,  the  Exchange 
should  have  minimimi  increments 
comparable  to  those  applicable  to  the 
securities  underlying  m  options.* 

The  Commission  finds  tnat  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  Mdth  the  requirements  of 
Sections  6  and  llA  of  the  Act.' 
Specifically,  the  Commission  believes 
that  permitting  the  Exchange  to 
establish  trading  diSerentieds  for  option 
contracts  upon  the  filing  of  a  proposal 
under  Section  19(b)(3)(A)  of  the  Act  will 
help  to  facilitate  securities  transactions, 
to  remove  impediments  to  and  perfiact 
the  mechanism  of  a  free  and  open 
market,  to  foster  competition  and 
coordination  with  persons  engaged  in 
regulating  securities,  and  to  promote 
just  an  equitable  principles  of  trade. 

The  Commission  previously  has 
approved  a  rule  proposal  that  allows  the 
Exchange  to  establish  trading 
increments  for  equity  securities."  The 


M5  U.S.C.  78s(b)(l). 
M7CaTl240.19b-4. 

'  See  Exchange  Act  Release  No.  39347  (November 
21,  1997).  92  FR  63576  (December  1,  1997). 


*  See  Exchan|e  Act  Raleaje  No.  38571  (May  S. 
1997),  62  FR  23682  (May  9, 1997)  (Conunission 
order  approving  a  changs  in  the  minimum 
increment  to  ^^th  for  equity  sacuritiae  liatad  on  tha 
American  Stock  Exchange);  Exchange  Act  Rele  se 
No.  38678  (May  27. 1997),  62  FR  30363  Qune  3, 
1997),  (Commiasion  order  approving  a  change  in 
the  minimum  increment  to  Vi«th  for  Naadaq-listed 
equity  securitiM);  and  Exchange  Act  Relaasa  No. 

38897  (Aug.  1, 1997).  62  FR  42847  (Aug.  8,  1997) 

(CoDuniMion  order  approving  a  change  in  the 
minimum  incrtment  to  Victh  for  NY^-listed  equity 
securities). 

>  Sw  15  U.S.C  78i{b)  and  78k-l.  In  approving 
this  rule  changt,  the  Commiuion  note*  that  it  haa 
considered  the  proposal's  impact  on  efficiency, 
competition,  aad  capital  formation,  consistent  tvith 
Section  3  of  tha  Act.  Id.  at  78c(f). 

•  See  Exchange  Act  Release  No  38571  (May  5, 
1997).  62  FR  29662  (May  9. 1997}  (Commission 
ordar  approving  a  change  in  the  minimum 
increment  to  V^«th  for  equity  securities  Usted  on  the 
American  Stock  Exchange);  Exchange  Act  Release 
No.  38678  (May  27. 1997),  62  FR  30363  Qune  3. 
1997),  (Commission  order  approving  a  change  in 
the  minimum  increment  to  Visth  for  Nasdaq-listed 
equity  securitits);  and  Exchange  Act  Release  No. 
38897  (Aug.  1, 1997),  62  FR  42847  (Aug.  8.  1997) 
(Commission  order  approving  a  change  in  the 
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Commission  believes  that  permitting  the 
Exchange  to  establish  trading 
differentials  for  option  contracts  upon 
the  filing  of  a  proposal  imder  Section 
19(b)(3)(A)  of  the  Act  will  provide 
flexibility  to  the  Exchange  and  thereby 
enhance  the  quahty  of  the  market  for 
affected  Amex-listed  options.  Allowing 
the  Amex  to  quote  in  finer  increments 
will  facilitate  quote  competition.  This 
should  help  produce  more  accurate 
pricing  of  options  and  should  result  in 
tighter  quotations.  Furthermore,  if  the 
quoted  markets  are  improved  by 
reducing  the  minimum  increment,  the 
change  could  result  in  added  benefits  to 
the  markets  such  as  reduced  transaction 
costs. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-Amex-97- 
41)  is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  9S-6663  Filed  3-13-98: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  Na  34-39730;  Hie  No.  SR-BSE- 
97-09] 

Setf-Regulatory  Organiiations;  NoUca 
of  Filing  and  Order  Granting 
AcceleratMl  Approval  of  Propoaad 
Rule  Change  by  the  Boston  Stock 
Exchange,  inc.  Relating  to  its 
Specialist  Performance  Evaluation 
Program 

March  6, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
17, 1997,  the  Boston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange'T  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 


accelerated  approval  to  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  its 
specialist  performance  evaluation 
program  ("SPEP")  pilot  with  the 
addition  of  several  objective  measures, 
the  deletion  of  the  floor  broker 
questionnaire,  a  change  from  using  trade 
statistics  to  using  share  statistics  for  the 
price  improvement  and  depth  measures, 
a  readjusted  point  system,  readjusted 
threshold  levels  and/or  weights  for  all  of 
the  measures,  and  a  change  in  the 
review  period  for  the  program  fitim  tri- 
annual  to  quarterly.  Tlie  proposed  pilot 
program  is  intended  to  expire  on 
December  31, 1998.' 

n.  Self-Regulatmy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  m  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


minimum  increment  to  Visth  for  NYSE-listed  equity 
securities). 

'  15  U.S.C  788(b)(2). 
•  17  CFR  200.3O-3(a)(12). 
>  15  U.S.C  78s(b)(l). 
» 17  CFR  240.19b-4. 


a  The  Cktrnmission  initially  approved  the  BSE's 
SPEP  pilot  program  in  Securities  Exchange  Act 
Release  No.  22993  (March  10. 1986),  51  FR  8298 
(March  14, 1986)  (File  No.  SR-BSE-84-04).  The 
Commission  subsequently  extended  the  pilot 
program  in  Securities  Exchange  Act  Release  Nos. 
26162  (October  6, 1988),  53  FR  40301  (October  14, 
1988)  (File  No.  SR-BSE-87-06):  27656  (January  30, 
1990),  55  FR  4296  (February  7,  1990)  (File  No.  SR- 
BSE-90-01):  28919  (February  26, 1991).  56  FR  9990 
(March  8, 1991)  (File  No.  SR-BSE-«1-01):  and 
30401  (February  24, 1992),  57  FR  7413  (March  2, 

1992)  (File  No.  SR-4SE-«2-01).  The  BSE  was 
permitted  to  incorporate  obiective  measures  of 
specialist  performance  into  its  pilot  program  in 
Securities  Exchange  Act  Release  No.  31890 
(February  19, 1993),  58  FR  11647  (February  26, 

1993)  (File  No.  SR-BSE-92-04)  ("February  1993 
Approval  Order"),  at  which  point  the  initial  pilot 
program  ceased  to  exist  as  a  separate  program.  The 
current  pilot  program  was  subsequently  extended  in 
Securities  Exchange  Act  Release  Nos.  33341 
(December  15, 1993),  58  FR  67875  (December  22, 
1993)  ("December  1993  Approval  Order");  35187 
(December  30, 1994),  60  FR  2406  (January  9, 1995): 
36668  (January  2, 1996).  61  FR  672  (January  9, 
1996)  Qanuary  1996  Approval  Order)  (Pilot 
extended  until  December  31, 1996);  and  38128 
(January  17, 1997),  FR  (January,  1997)  (Pilot 
extended  until  December  31, 1997). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ue  Proposed  Rule 
Change 

1.  Purpose 

Since  the  inception  of  the  pilot 
program  in  February  1993,  the  Exchange 
has  continuously  reviewed  and  fine- 
timed  the  SPEP  to  ensure  that  its 
spedaUsts  are  providing  competitive 
and  quahty  executions.  In  addition  to 
looking  for  new  objective  measures  of 
performance,  the  Exchange  has 
periodically  changed  the  threshold 
levels  and  weights  of  the  existing 
measures.  After  an  extensive  review  of 
overall  Exchange  performance  in  the 
areas  of  price  improvement  and  depth, 
areas  which  the  Exchange's  Market 
Performance  Committee  and  Board  of 
Governors  has  determined  are  critical  to 
market  quality,  the  Exchange  is 
proposing  to  measure  price 
improvement  in  three  categories 
covering  all  market  spreads  (the  current 
program  focuses  only  on  greater  than 
eighth  spreads)  and  to  heavily  weight 
both  the  price  improvement  and  depth 
measures. 

As  occurs  under  the  current  program, 
only  regular  way,  unconditioned  buy 
and  sell  market  and  marketable  limit 
orders  will  qualify  for  inclusion  in  the 
program,  blocks  of  time  will  be 
excluded  from  the  program  in  the  event 
of  trading  halts  and  system  problems 
which  impact  the  validity  of  quotes; 
orders  will  be  eligible  for  measurement 
only  if  received  after  the  primary  market 
opens  the  stock;  stocks  subject  to 
competition  will  be  included  in  the 
program;  the  same  staff  and  committee 
review  time  frames  and  available 
actions  will  apply;  and  quarterly  results 
will  continue  to  be  used  in  allocating 
stocks. 

The  Exchange  seeks  to  change  the 
review  periods  from  tri-aimual  to 
quarterly,  with  each  period  beginning 
January,  April,  July,  and  October.  The 
Exchange  beUeves  that  these  shortened 
review  periods  will  permit  a  more 
frequent  review  process  and  a  faster 
response  to  evident  performance,  as 
well  as  enable  spedaUsts  to  address 
potential  low  performance  areas  more 
efficiently. 

Turnaround  Time,  which  measures 
the  average  number  of  seconds  from  the 
receipt  of  an  order  for  1299  shares  or 
less  in  BEACON  imtil  it  is  executed  (in 
whole  or  in  part),  stopped  or  canceled, 
will  remain  imchanged.  Holding  Orders 
Without  Action,  which  meastires  the 
percentage  of  orders  (all  order  sizes 
included)  which  are  neither  executed 
(in  whole  or  in  part),  stopped  nor 
canceled  within  twenty-five  seconds, 
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will  also  remain  unchanged.  However, 
the  point  system  and  weights  for  these 
two  measures  will  be  modified  as 
described  below. 

The  existing  Trading  Between  the 
Quote  measure  is  being  replaced  by 
three  separate  price  improvement 
measures.  Each  of  these  categories  will 
measure  the  percentage  of  shares  '* 
executed  at  a  price  better  than  the 
displayed  national  best  bid  or  offer 
("NBBO")  price  at  the  time  the  order  is 
received.  A  separate  category  of  orders 
will  be  measures  for  less  than  one- 
eighth  spreads,  one-eighth  spreads,  and 
greater  than  one-eighth  spreads. 
Qualification  in  a  category  will  be  based 
on  the  spread  at  the  time  the  order  is 
received. 

The  existing  Executions  in  Size 
Greater  than  the  Best  Bid  and  Offer 
("BBO")  is  being  renamed  as  "Depth" 
and  modihed  to  measure  shares  rather 
than  trades.  This  calculation  wrill 
measure  the  percentage  of  shares 
exceeding  the  displayed  NBBO  size 
which  are  executed  at  or  better  than  the 
displayed  NBBO  price.'  Only  orders 
which  at  the  time  of  receipt  exceed  the 
displayed  NBBO  size  will  qualify  for 
this  measure.  An  additional  depth 
measure  is  being  added  to  the  program, 
called  "Added  Depth,"  which  will 
measure  the  number  of  shares  executed 
by  each  specialist  at  the  displayed 
NBBO  price  in  excess  of  the  displayed 
NBBO  size  at  the  time  the  order  is 
received,  as  a  percentage  of  the  total 
number  of  shares  executed  by  all 
specialists  at  the  displayed  NBBO  price 
in  excess  of  the  displayed  NBBO  price.^ 


*The  Conunission  notes  that  the  current  Trading 
Between  the  Quote  criterion  measures  a  specialist's 
performance  in  terms  of  trades,  not  shares. 

'  For  example,  assume  the  NBBO  size  is  500 
shares  displayed  and  the  BSE  specialist  receives  an 
order  for  1200  shares.  Under  the  current  test,  if  the 
specialist  executed  700  shares  at  the  NBBO  price, 
he  would  effectively  receive  credit  for  executing  the 
whole  order  at  the  NBBO  or  better  even  though  part 
of  the  order  may  have  been  executed  at  a  price 
inferior  to  the  NBBO.  (He  would  receive  credit  for 
1  trade  out  of  1  trade,  or  100%).  Under  the 
proposed  revised  test,  measured  in  terms  of  shares 
versus  trades,  if  the  specialist  executed  600  shares 
at  the  NBBO  price,  the  specialist  would  receive 
credit  for  600  shares  out  of  1200  shares,  or  50%. 
If  the  specialist  executed  900  shares  at  the  NBBO 
price,  he  would  receive  credit  for  900  out  of  1200, 
or  75%. 

■  For  example  assume  the  NBBO  size  is  500 
shares  displayed  and  the  BSE  specialist  receives  an 
order  for  1200  shares,  and  that  the  specialist 
executes  600  shares  at  the  displayed  NBBO  price. 
Calculate  how  many  shares  over  the  NBBO  size  the 
specialist  executed  by  subtracting  500  from  600;  the 
specialist  has  100  shares  of  "added  depth."  Then 
calculate  the  added  depth  for  each  qualifying  order 
for  each  specialist,  add  the  added  depth  for  each 
specialist  for  each  qualifying  order,  and  total  the 
added  depth  for  all  specialists  combined.  Next,  you 
compare  each  specialist's  added  depth  to  the 
overall  added  depth  for  the  floor  to  arrive  at  the 
percentage  for  each  specialist  relative  to  the  other 


This  measure  will  also  include  only 
those  orders  that  exceed  the  displayed 
NBBO  at  the  time  of  receipt  of  the  order, 
and  will  provide  the  raw  score 
percentage  attributable  to  each  specialist 
relative  to  all  other  specialists  being 
evaluated. 

The  Specialist  Performance 
Evaluation  Questionnaire  ("SPEQ"), 
which  has  been  a  pari  of  the  Exchange's 
performaiKe  evaluation  program  since 
1984,  is  being  eliminated.  For  some  time 
now,  it  has  been  the  Market 
Performance  Committee's  and  BSE 
staffs  view  that  the  Questionnaire  is  too 
subjective  to  have  any  meaningful  value 
in  the  overall  performance  of  a 
specialist.  Over  time,  its  weight  has 
been  significantly  reduced  in  the  overall 
evaluation  program.  The  Committee 
intends  to  redevelop  the  questionnaire 
and  reintroduce  it  at  some  point  in  the 
future,  possibly  as  a  tool  to  aid  the 
Committee  in  effectively  assessing  the 
performance  of  specialists  required  to 
appear  as  a  result  of  deficient 
performance  in  the  objective  measures 
and  overall  program. 

The  current  ten  point  scale  that  is 
applied  to  the  raw  scores  for  each 
measure  is  also  being  changed  in  an 
effort  to  better  differentiate  among 
scores.  Ranges  of  scores  will  be  given 
points  of  either  0,  5, 10, 15  or  20  points, 
with  5  points  being  at  the  threshold 
level  for  each  measiu^.  Specialists  who 
fall  below  the  threshold  level  will 
receive  0  points,  whereas  under  the 
current  scale  can  be  given  for 
unacceptable  performance.  The 
Exchange  believes  that  these  changes 
will  provide  an  incentive  to  specialists 
to  improve  lower  levels  of  performance 
and  will  reward  those  specialists  who 
are  significantly  outperforming  their 
peers. 

The  proposed  range  point  scales  for 
each  of  the  measures  is  as  follows: 

1 .  Turnaround  Time 


Time  in  seconds 

Points 

>-21 .0 

0 

16.0-20.9 

5 

1 1 .0-15.9 

10 

0-10.9  

15 

2.  Holding  Orders  Without  Action 

Percentage  of  orders 

Points 

>=21.0 

0 

16.0-20.9 

5 

11.0-15.9 

10 

6.0-10.9  

15 

specialists.  For  example:  100  added  depth  for 
specialist  \*  10,000 added  depth  for  all  specialists 
=  10%  added  depth  for  specialist  A. 


Holding  Orders  Without 
Action — Continued 


Percentage  of  orders 

Points 

0-5.9  , 

20 

3.  Price  Improvement  (<y8 
Spreads) 

Percentage  of  orders 

Points 

<2.0 „ 

2.0-3.9 „ 

4.0-5.9 - 

6.0-9.9 

0 

5 

10 

15 

>-10.0 _ 

20 

4.  Price  Improvement  (^/b  Spreads) 

Percentage  of  orders 

Points 

<1 5.0  

0 

15  0-19  9 

5 

20.0-24.9 

10 

25.0-29.9  

15 

>=30.0 

20 

5.  Price  Improvement  {>Vb 
I  Spreads) 


Percentege  of  orders 


<25.0 

25.0-34.9 
35.0-39.9 
40.0-^^.9 
>-45.0 


Points 


0 

5 

10 

15 

20 


6.  Depth 


Percentage  of  orders 

<75.0 

75.0-79.9 

80.0-84.9  

86.0-89.9  

>»90.0 ., 


Points 


0 

5 

10 

15 

20 


7. 

Added  Depth 

Percentage  of  orders 

Points 

<l  .0 

0 

1.0-1.9 

5 

2.0-3.9 .- 

10 

4.0-5.9  

15 

>«6.0 

20 

The  following  minimum  threshold 
levels  have  been  set,  at  which  a 
Specialist  will  be  deemed  to  have 
adequately  performed: 
Overall  Program — at  or  above  weighted 

score  of  5.00 
Turnaround  Time — below  21.0  seconds 

(5  points) 
Holding  Orders  Without  Action — ^below 

21.0%  (5  points) 
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Price  Improvement  {<ye — at  or  above 
2.0%  (5  points) 

Price  Improvement  (*/b) — at  or  above 
15.0%  (5  points) 


Price  Improvement  (>V8 — at  or  above 

25.0%  (5  points) 
Depth — at  or  above  75.0%  (5  points) 
Acfded  Depth— at  or  above  1.0%  (5 

points) 


Measure 


Assuming  that  a  specialist  performed 
at  the  above  minimum  threshold  levels 
for  each  measure,  the  breakdovkm  of 
weighted  points  would  be  as  follows: 


Tumaround  Time 

Holding  Orders  WittXHit  Action 

Price  Improvement  (<%) 

Price  Improvement  (%) 

Price  Improvement  (>'A) 

Deptti 

Added  Deptti  

Overall  Weighted  Score 


Weight 
(percent) 


5 
5 
20 
15 
15 
20 
20 


Points 


Weighted 
points 


0.25 
0.25 
1.00 
0.75 
0.75 
1.00 
1.00 


5.00 


The  Exchange  is  requesting 
accelerated  approval  of  the  proposed 
rule  change  pursuant  to  Section  19(b)(2) 
of  the  Act.  The  Exchange  beUeves  that 
such  action  is  appropriate  in  that  the 
existing  Specialist  Performance 
Evaluation  Program's  heavily  weighted 
objective  measure  regarding  price 
improvement  in  greater  than  one-eighth 
markets  has  become  obsolete  as  the  sole 
determinant  of  price  improvement 
statistics.  That  category  alone  accoimts 
for  only  ten  percent  of  the  Exchange's 
overall  trade  volume.  The  Exchange  also 
believes  that  the  current  program's  use 
of  trade  data  is  less  effective  than  using 
share  data  will  be  because  share  data 
will  present  a  better  overall  picture  of 
execution  quality.  In  addition,  the 
Exchange  believes  that  the  proposed 
changes  will  create  a  more  meaningful 
and  effective  overall  program  for 
evaluating  its  speciaUsts,  with  the 
heavily  weighted  market  quality 
measures  for  price  improvement  and 
depth.  Finally,  the  Exchange  seeks  to 
implement  this  amended  program  as 
soon  as  possible  and  has  informed  its 
specialists  that  such  changes  have  been 
proposed  to  the  Commission  for 
approval  on  an  accelerated  basis,  and 
has  begim  making  the  system 
programming  changes  necessary  to 
accumulate,  calculate  and  store 
statistics  for  the  program. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
statutory  basis  for  the  proposed  rule 
change  is  Section  6(b)(5)  of  the  Act,'  in 
that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade;  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  firee  and 


'15USC.  78fCb)-(5). 


open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  buriden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-97-09  and  should  be 
submitted  by  April  6, 1998. 


IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  BSE's 
proposal  to  extend  the  revised  SPEP 
pilot  program  until  December  31, 1998 
is  consistent  with  the  requirements  of 
Sections  6  and  11  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5)  ■ 
requirement  that  the  rules  of  the 
Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

Further,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
11(b)  of  the  Act  9  and  Rule  llb-1 
thereunder  ^°  which  allow  seciirities 
exchanges  to  promulgate  rules  relating 
to  specialists  in  order  to  maintain  fair 
and  orderly  markets  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  market  system. 

The  Commission  believes  that 
speciaUsts  play  a  crucial  role  in 
providing  stability,  liquidity,  and 
continuity  to  the  trading  of  stocks. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  the  rules  promulgated 
thereunder,  is  the  maintenance  of  fair 
and  orderly  markets  in  their  designated 
securities."  To  ensure  that  specialists 
fulfill  these  obligations,  it  is  important 
that  the  Exchange  conduct  effective 


•  15  U.S.C.  78fn))(5). 
»15U.S.C.78kCb). 
">17CFR240.1lb-l. 

"  Rule  llb-1. 17  CFR  240.1lb-l;  BSE  Rules  Ch. 
XV,  12155.01. 
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oversight  of  their  performance.  The 
BSE's  SPEP  is  critical  to  this  oversight. 

The  Commission  believes  that  the 
Exchange's  development  of  two  new 
objective  criteria,  Price  Improvement 
and  Added  Depth,  is  a  positive  step 
forward  in  establishing  meaningful 
objective  specialist  performance  criteria. 
These  new  objective  measures  are 
designed  to  measure  market  quality  in 
two  important  areas  of  specialist 
performance,  price  improvement  and 
depth.  By  replacing  Trading  Between 
the  Quote  with  Price  Improvement,  the 
amount  of  time  the  specialist  executes 
oiders  at  a  price  better  than  the  NBBO  " 
will  be  measured  in  three  categories 
covering  all  market  spreads,  rather  than 
just  in  greater  than  Vsth  markets.  The 
Added  E)epth  measure  will  allow  BSE  to 
measure  in  percentage  terms,  how  often 
a  specialist  executes  an  order  at  a  size 
greater  than  the  NBBO  size,  at  the  NBBO 
price,  relative  to  all  the  other  speciaUsts. 
In  addition,  the  Commission  beUeves  it 
is  reasonable  to  measure  Price 
Improvement  and  Depth  and  Added 
Depth  in  terms  of  shares  executed, 
rather  than  trades,  because  it  should 
give  a  better  picture  of  a  specialist's 
execution  quality  by  giving  specialists 
credit  for  the  number  of  shares  in  a 
trade  actually  executed  above  the  NBBO 
size  at  the  NBBO  price,  rather  than  for 
an  entire  trade  where  the  specialist  may 
have  only  executed  part  of  the  trade  at 
or  better  than  the  NBBO  price." 
The  Commission  believes  it  is 
reasonable  under  the  Act  to  amend  the 
point  system  for  all  of  the  objective 
measures  of  specialist  performance.  The 
Commission  believes  that  the  revised 
test,  where  specialists  who  fall  below 
the  adequate  threshold  levels  will  not 
receive  any  points,  as  compared  to  the 
current  scale  where  points  are  still 
awarded  for  performance  below  the 
adequate  threshold  level,  should 
provide  an  added  incentive  to 
specialists  to  receive  partial  credit  for 
unacceptable  f)erformance.  Regarding 
BSE's  proposed  reliance  on  share 
statistics  (versus  trade  statistics),  the 
Commission  believes  that  the  threshold 
levels  set  for  each  objective  measure  are 
reasonable.  The  Commission 
nevertheless  reiterates  its  previous 
request  that  BSE  continually  monitor 
the  adequate  threshold  levels  and 


propose  adjustments  as  necessary.  The 
Commission  also  believes  that  the 
change  in  the  weighting  of  each 
objective  measure  is  reasonable,  in  that 
the  Price  Improvement  and  depth 
measures,  which  measure  market 
quality  and  liquidity,  are  more  highly 
weighted  than  Turnaround  Time  and 
Holding  Orders  Without  Action,  which 
have  been  reduced  to  10%  combined 
weight.  TTie  Commission  believes  it  is 
reasonable  for  BSE  to  eliminate  the 
current  SPEQ,  a  subjective  measure  of 
specialist  performance,  particularly 
given  the  breadth  of  the  proposed 
performance  measures,  which  rely  on 
objective  criteria.  The  Commission  also 
believes  it  is  consistent  with  the  Act  to 
allow  the  Exchange  to  review  the 
specialist  performance  quarterly,  rather 
than  tri-annually.  By  allowing  for  more 
frequent  review  of  specialist 
performance,  BSE  should  be  able  to 
respond  more  rapidly  and  efficiently  in 
order  to  identify  deficient  performance 
by  specialists. 

Extending  the  pilot  program  imtil 
December  31, 1998  will  allow  the 
Exchange  to  gain  experience  in 
administering  the  new  specialist 
performance  program  and  provide 
sufficient  time  for  BSE  to  respond  to  the 
Commission's  continuing  concerns 
about  tha  SPEP.  In  particular,  the 
Commission  expects  the  BSE  to 
incorporate  additional  objective  criteria 
into  the  SPEP.  most  importantly,  a 
measure  of  quote  performance  **  The 
Commission  recently  observed,  in  its 
study  on  the  practice  of  preferencing, 
that  BSE  specialists'  quotes  are  only 
equal  to  the  NBBO  a  very  low 
percentage  of  the  time.'^  In  response  to 
a  request  from  the  Division  of  Market 
Regulation  to  address  the  issue  of 
measuring  specialist  quote  performance, 
BSE  has  stated  that  it  is  currently 
developing  the  technological  means  to 
evaluate  quote  performance  and  will 
submit  a  rule  amendment  in  September 
1998  modifying  its  SPEP  to  include  an 
objective  measure  of  quote 
performance.'^ 


'■'In  Trading  Between  the  Quote,  the  performance 
was  measured  against  BSE's  BBC  rather  than -the 
NBBO. 

"See supra  example  note  5.  In  that  example, 
under  the  current  regime,  a  specialist  who  executed 
600  out  of  the  1200  shares  would  receive  the  same 
credit  as  one  who  executes  800  out  of  1200. 
However,  under  the  proposed  rule  change,  the 
specialist  who  executed  800  shares  would  receive 
a  higher  score  than  the  one  who  executes  600 
shares. 


During  the  next  year  of  the  pilot's 
operation,  BSE  should  continue  to 
assess  whether  each  SPEP  measure  is 
assigned  an  appropriate  weight.^^  In 
addition,  the  Commission  expects  the 
Exchange  to  continue  to  conduct  an  on- 
going examination  of  its  minimum 
adequate  performance  thresholds,  in 
order  to  ensure  that  they  continue  to  be 
set  at  appropriate  levels.*"  The 
Commission  notes  its  continued  belief 
that  relative  performance  rankings  that 
subject  the  bottom  10%  of  all  specialist 
imits  to  review  by  an  Exchange 
committee  are  important  part  of  an 
effective  evaluation  program.  The  BSE 
should  continue  to  dosely  monitor  the 
conditions  for  review  and  should  take 
steps  to  ensure  that  all  specialists  whose 
performance  is  deficient  and/or  diverges 
widely  from  the  best  units  will  be 
subject  to  meaningful  review.  In  the 
Commission's  opinion,  a  meaningful 
review  process  would  ensure  that 
adequate  corrective  actions  are  taken 
with  respect  to  each  deficient 
specialist.*^  The  Commission  would 
have  difficulty  granting  permanent 
approval  to  a  SPEP  that  did  not  include 
a  satisfactory  response  to  the  concerns 
described  above. 

The  Commission  therefore  requests 
that  the  BSE  submit  a  report  to  the 


"For  example,  the  BSE  could  develop  additional 
measures  of  market  depth,  such  as  how  often  the 
specialist's  quote  exceeds  500  shares  or  how  often 
the  BSE  quote,  in  size,  is  larger  than  the  NBBO 
(excluding  quotes  for  100  shares).  Another  possible 
objective  criteria  could  measure  quote  performance; 
how  often  the  BSE  specialist's  quote,  in  price,  is 
alone  at  or  the  same  as  the  NBBO.  See  January  1996 
Approval  Order. 

"See  R«port  on  the  Practice  of  Preferencing 
Pursuant  tc  Section  510(c)  of  the  National 
Securities  Markets  Improvement  Act  of  1996, 
Commission.  April  11.  1997  at  Table  V-5  (BSE 
specialists'  quotes  are  equal  to  the  NBBO 
approximately  only  5%  of  the  time). 

'"See  letter  from  Karen  A.  Alui.se.  Vice  President, 
BSE.  to  Howard  Kramer.  Associate  Director,  Market 
Regulation.  Commission,  dated  February  13,  1998. 


"The  Commission  had  recommended  in  its 
January  1996  Approval  Order  that  the  BSE  consider 
either  having  oaly  one  measure  out  of  the 
Turnaround  Time  and  Holding  Orders  Without 
Action  categories  or  reducing  the  weights  of  these 
existing  measures,  which  together  accounted  for 
30%  of  the  current  SPEP.  given  the  substantial 
overlap  between  those  two  measures.  In  response  to 
this  recommendation,  the  BSE  first  reduced  the 
weights  of  two  measures  to  25%  of  the  overall 
program,  and  decreased  the  weight  of  the  SPEQ  to 
5%  and  increasing  the  weight  of  each  of  the  other 
oijjBClive  criteria  from  25%  to  35%.  See  August 
1996  Release.  In  addition,  the  current  proposed  rule 
change  further  reduces  the  weights  of  the  two 
measures  to  5%  each. 

i*In  August  1996.  in  response  to  this  same 
recommendation  the  BSE  some  of  the  minimum 
adequate  performance  levels  to  provide  a  higher 
benchmark  for  acceptable  specialist  performance  on 
the  Exchange.  See  August  1996  Release. 

In  the  current  proposed  rule  change.  BSE  has 
further  amended  the  performance  level  of  price 
improvement  (which  replaces  Trading  Between  the 
Quote)  and  the  two  depth  measures  by  slightly 
lowering  them,  to  reflect  the  change  from  measuring 
performance  in  terms  of  trades  to  shares. 

18  In  response  to  these  comments,  the  BSE 
previously  revised  its  review  process  by  tightening 
the  standards  for  committee  review  for  substandard 
specialist  performance  both  in  the  overall  program 
and  in  individual  measures.  The  criteria  for  PIAC 
review  for  substandard  performance  in  any  one 
objective  measure  was  reduced  from  two  out  of 
three  consecutive  review  periods  to  any  one  review 
period.  The  crieteria  for  MPC  review  of  substandard 
performance  in  any  one  objective  measure  was 
reduced  from  three  out  of  four  consecutive  review 
periods  to  two  out  of  three  consecutive  review 
periods,  while  MPC  review  for  substandard  overall 
performance  was  reduced  from  two  out  of  three 
consecutive  review  periods  to  any  one  review 
period.  See  August  1996  Release. 
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Commission,  by  September  17, 1998, 
describing  its  experience  with  the  pilot. 
At  a  minimum,  this  report  should 
contain  data,  for  the  last  review  period 
of  1997  and  the  first  two  review  periods 
of  1998,  on  (1)  the  number  of  specialists 
who  fiell  below  acceptable  levels  of 
performances  for  each  objective 
measure,  20  the  questionnaire  (for  the 
last  review  period  of  1997)  and  the 
overall  program,  and  the  specific 
measures  in  which  each  such  specialist 
was  deficient;  (2)  the  number  of 
specialists  who,  as  a  result  of  the 
objective  measvu«s,  appeared  before  the 
PIAC  for  informal  counseling;  (3)  the 
number  of  such  specialists  then  referred 
to  the  MPC  and  the  type  of  action  taken; 
(4)  the  number  of  speciaHsts  who,  as  a 
result  of  the  overall  program,  appeared 
before  the  MPC  and  the  type  of  action 
taken;  (5)  the  number  of  speciaUsts  who, 
as  a  result  of  the  questionnaire  (for  the 
last  review  period  of  1997)  or  falling  ui 
the  bottom  10%  were  referred  by  the 
Exchange  staff  to  the  PIAC  and  the  type 
of  action  taken  (this  should  include  the 
nxunber  of  specialists  then  referred  to 
the  MPC  and  the  type  of  action  taken  by 
that  Committee);  and  (6)  a  list  of  stocks 
reallocated  due  to  substandard 
performance  and  the  particular  unit 
involved.  The  rej>ort  also  should  discuss 
the  specific  action  taken  by  the  BSE  to 
develop  additional  objective  measiues 
and  address  the  other  concerns  noted 
above.  Any  requests  to  modify  this  pilot, 
to  extend  its  effectiveness  or  to  seek 
permanent  approval  for  the  SPEP 
should  be  submitted  to  the  Commission 
by  September  17. 1998,  as  a  proposed 
rule  change  pursuant  to  Section  19(b)  of 
the  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirti^  day  after  the  date 
of  pubhcation  of  notice  thereof  in  the 
Federal  Register.  This  will  permit  the 
pilot  program  to  continue  and  allow  the 
BSE  time  to  consider  improvements  to 
its  program.  In  addition,  the  rule  change 
that  implemented  the  pilot  program  was 
published  in  the  Federal  Register  for 
the  full  comment  period,  and  no 
comments  were  received.*^ 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  the  Act  to 
accelerate  approval  of  the  proposed  rule 
change. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) "  that  the  proposed 
rule  change  is  hereby  approved  on  an 


accelerated  basis,  through  December  31, 
1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  98-6662  Filed  3-13-98;  8:45  am) 
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Self-Aeguiatory  Organizations; 
Chicago  Board  Options  Exchmge, 
Inc.;  Order  Granting  Approval  to 
Propoaed  Rule  Chmga  Relating  to 
Trading  Dtfferentiais  for  Option 
Contracts 

March  9, 1998. 

On  October  21, 1997,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exdiange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act"  or  "Act") »  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
cdiange  to  allow  the  Exchange  to 
establish,  upon  the  filing  of  a  rule 
change  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Exchange  Act,  the 
trading  differentials  for  option  contracts 
traded  on  the  Exchange. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  Etecember  1, 1997.^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal,  as  amended. 

The  Exchange  is  proposing  to  amend 
Exchange  Rule  6.42  to  give  the  Board  of 
Directors  the  authority  to  establish  the 
minimum  trading  increments  for  option 
contracts.  Currently,  Rule  6.42  that  bids 
and  offers  shall  be  express  in  eighths  of 
$1  unless  a  different  increment  is 


'"For  objective  measure,  the  Commission  also 
requests  that  the  BSE  provide  the  mean  and  median 
scores. 

*'  See  February  1993  Approval  Order,  supra  note 
4. 

"15U.S.C.  78s(b)(2). 


"17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s{b)(l). 

'17CFR240.19b-«.     , 

'  See  Exchange  Act  Release  No.  39348  (November 
21. 1997),  62  FR  63577  (December  1, 1997).  The 
Exchange  sutsnitted  on  amendment  to  the  proposed 
rule  change  on  November  17, 1997.  See  Letter  from 
Timothy  H.  Thompson.  CBOE,  to  Christine 
Richardson,  Division  of  Market  Regulation, 
Commission  (Nov.  14, 1997).  The  amendment  was 
published  for  comment  along  vyith  the  originally 
submitted  filing.  By  adding  the  term  "appropriate" 
before  the  term  "Floor  Procedure  Committee"  in  the 
text  of  proposed  Rule  6.42,  the  amendment  clarifies 
that  the  decision  to  change  the  increments  with 
respect  to  a  particular  class  of  options  will  be  made 
by  whichever  Floor  Procedure  Committee  has 
jurisdiction  over  trading  in  that  option  class.  The 
amendment  also  replaced  Exhibit  1  to  the  submitted 
filing  with  a  revised  Exhibit  1. 


approved  by  the  Floor  Procedure 
Committee  for  an  option  contract  of  a 
particular  series.  An  interpretation  to 
the  Rule  states  that  bids  and  offers  for 
all  option  series  trading  below  $3  shall 
be  expressed  in  sixteenths  of  a  dollar. 
Until  such  time  as  the  Board  determines 
to  make  a  change,  the  current  standards 
will  apply. 

The  proposed  change  would  allow  the 
Exchange  to  change  the  trading 
increments  on  an  expedited  basis  and 
thus,  allow  the  Exchange  to  respond 
appropriately  to  changes  in  the 
minimum  trading  increment  in  the 
markets  for  the  securities  underlying 
CBOE  options  or  to  changes  in  the 
minimum  trading  incremwits  for  one  of 
the  other  options  exchanges.  When  the 
Board  of  Directors  determines  to  change 
the  trading  increments,  the  Exchange 
will  designate  such  change  as  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  administration  of  Rule 
6.42  within  the  meaning  of 
subparagraph  (3)(A)  of  subsection  19(b) 
of  the  Exchange  Act  and  will  file  a  riile 
change  for  immediate  effectiveness 
upon  filing  with  the  Commission. 

The  Exchange  notes  that  there  has 
been  a  movement  within  the  industry  to 
reduce  the  minimum  trading  and 
quotation  increments  imposed  by  the 
various  SROs.*  As  derivative  securities, 
the  prices  of  options  are  determined  in 
reference  to  the  prices  of  the  underlying 
securities.  Consequently,  the  Exchange 
believes  that  where  practicable,  the 
Exchange  should  have  minimum 
increments  comparable  to  those 
applicable  to  the  securities  underlying 
CBOE  options. 

The  Ejcchange  also  believes  that  the 
proposed  rule  change  would  give  the 
Exchange  the  flexibility  to  follow  the 
suit  of  the  principal  exchanges  for  the 
underlying  securities  without  having  to 
update  its  rules  continually  but  at  the 
same  time  would  give  the  Exchange  the 
flexibility  it  needs  to  deviate  from  the 
minimum  increments  established  by  the 
principal  markets  for  the  underlying 
securities  in  the  event  that  the  CBOE's 
systems  were  not  immediately  able  to 
handle  such  increments.  The  Exchange, 
therefore,  beUeves  the  quality  of  the 
market  for  CBOE  options  will  be 


*  See  Exchange  Act  Release  No.  38S71  (May  5, 
1997),  62  FR  25682  (May  9, 1997)  (Commission 
order  approving  a  change  in  the  minimum 
increment  to  'A.th  for  equity  securities  listed  in  the 
American  Stock  Exchange):  Exchange  Act  Release 
No.  38678  (May  27,  1997).  62  FR  30363  (June  3, 
1997)  (Commission  order  approving  a  change  in  the 
minimum  increment  to  Visth  for  Nasdaq-listed 
equity  securities);  and  Exchange  Act  Release  No. 
38897  (Aug.  1.  1997),  62  FR  42847  (Aug.  8,  1997) 
(Commission  order  approving  a  change  in  the 
minimum  increment  to  v,Bth  for  NYSE=listed 
equity  securities). 


12852 


Federal  Register/ Vol.  63,  No.  50 /Monday.  March  16,  1998 /Notices 


UMI 


enhanced  by  allowing  for  more  accurate 
pricing  of  CBOE  options. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirement  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Sections  6  and  1 1 A  of  the  Act.^ 
Specifically,  the  Commission  believes 
that  permitting  the  Exchange  to 
establish  trading  differentials  for  option 
contracts  upon  the  filing  of  a  proposal 
under  Section  19(b)(3)(A)  of  the  Act  will 
help  to  facilitate  securities  transactions, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market,  to  foster  competition  and 
coordination  with  persons  engaged  in 
regulating  securities,  and  to  promote 
just  and  equitable  principles  of  trade. 

As  noted  above,  the  Commission 
previously  has  approved  a  rule  proposal 
that  allows  the  Exchange  to  establish 
trading  increments  for  equity  securities. 
The  Commission  believes  that 
permitting  the  Exchange  to  establish 
trading  differentials  for  option  contracts 
upon  the  filing  of  a  proposal  under 
Section  19(b)(3)(A)  of  the  Act  will 
provide  greater  flexibility  to  the 
Exchange  and  thereby  enhance  the 
quality  of  the  market  for  affected  CBOE- 
listed  options.  Allowing  the  CBOE  to 
quote  in  finer  increments  will  facilitate 
quote  competition.  This  should  help 
produce  more  accurate  pricing  of 
options  and  should  result  in  tighter 
quotations.  Furthermore,  if  the  quoted 
markets  are  improved  by  reducing  the 
minimum  increment,  the  change  could 
result  in  added  benefits  to  the  markets 
such  as  reduced  transaction  costs. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  (SR-CBOE-97- 
49)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Depu  ty  Secretary.  ^ 

IFR  Doc.  98-6661  Filed  3-13-98;  8:45  am) 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  and  Rule 
19b-4  thereunder,^  notice  is  hereby 
given  that  on  October  21, 1997,  the 
Pacific  Exchange,  Inc.  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
December  10, 1997,  the  Exchange 
submitted  to  the  Commission  an 
amendment  to  the  proposed  rule 
change. 3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  to  allow  the  Exchange  to  establish, 
upon  the  filing  of  a  rule  change  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Exchange  Act,  the  trading  differentials 
for  option  contracts  traded  on  the 
Exchange.  The  Exchange  also  proposes 
to  amend  its  rules  to  clarify  that  the 
Exchange  shall  file  a  rule  change 
proposal  with  the  Commission  pursuant 
to  Section  19(b)(3)(A)  of  the  Exchange 
Act  when  it  determines  to  change  the 
trading  differentials  for  equity 
securities.*  The  text  of  the  proposed 


'See  15  use.  78f(b)  and  78k-l.  In  approving 
this  rule  change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id  at  78c(f). 

'^15U.S.C.78s(b)(2). 
M7CFR200.30-3(a)(12). 


'15U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

^  See  Letter  from  Michael  D.  Pierson.  PCX,  to 
Christine  Richardson.  Division  of  Market 
Regulation.  Commission  (December  10,  1997) 
("Amendment  No.  1"). 

■*  The  Exchange  already  has  the  authority  to 
determine  the  trading  differentials  for  equity 
securities  traded  on  the  Exchange.  See  Exchange 
Act  Release  No.  38780  (June  26.  1997).  62  FR  36087 
duly  3.  1997)  (order  approving  SR-PCX-97-15). 
The  approval  order  for  SR-PCX-97-15  stated  that, 
when  the  Exchange  determined  to  change  a  trading 
differential  for  an  equity  security,  the  Exchange 
would  file  with  the  Commission  a  rule  change 
proposal  pursuant  to  Section  19(b)(3)(A)  of  the 
Exchange  Act  (effective  upon  filing). 

The  Exchange  is  now  proposing  to  add 
Commentary  .01  to  Rule  5.3(b)  to  clarify  that,  when 
it  determines  to  change  a  trading  differential  for  an 


rule  change  is  available  at  the  Office  of 
the  Secretary,  PCX  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  Statutory 
Basis  for,  the  Proposed  Rule  Change 

1.  Purpose      I 

PCX  Rule  6.72  currently  provides  that 
bids  and  offers  in  option  contracts  shall 
be  expressed  in  eighths  of  $1,  unless  a 
different  fraction  of  $1  is  approved  by 
the  Exchange's  Options  Floor  Trading 
Committee  for  an  option  contract  of  a 
particular  series.  Commentary  .01  to 
Rule  6.72  currently  provides  that  the 
Options  Floor  Trading  Committee  has 
determined  that  bids  and  offers  for  all 
option  series  trading  below  $3  shall  be 
expressed  in  sixteenths  of  a  dollar. 

The  Exchange  is  now  proposing  to 
amend  Rule  6.72  to  provide  that  the 
Exchange  shall  determine  the  trading 
differentials  for  option  contracts  traded 
on  the  Exchange.  The  Exchange  is 
proposing  this  rule  change  in  order  to 
provide  itself  with  greater  flexibility,  so 
that  it  can  change  the  trading 
differentials  for  option  contracts  traded 
on  the  Exchange  on  an  expedited  basis. 
Amendment  No.  1  amends  Commentary 
.01  to  Rule  6.72  to  clarify  that  when  the 
Exchange  determines  to  change  the 
trading  increments  for  option  contracts, 
the  Exchange  will  designate  such 
change  as  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
administration  of  Rule  6.72  within  the 
meaning  of  subparagraph  (3)(A)  of 
subsection  19(b)  of  the  Exchange  Act 
and  will  file  a  rule  change  for  ) 

immediate  effectiveness  upon  filing 
with  the  Commission.  The  Exchange 
notes  that  the  proposed  rule  change  is 


equity  security,  it  fhall  file  with  the  Commission  a 
rule  change  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Exchange  Act.  See  Amendment 
No.  1,  supra  note  3.  This  new  language  will 
conform  the  Exchange's  Rule  5.3(b)  to  what  is 
required  by  the  order  that  gives  the  Exchange  its 
authority  to  change  the  trading  differentials  for 
equity  securities. 
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substantively  similar  to  a  recently 
approved  PCX  rule  change  proposal 
governing  equity  securities  traded  on 
the  Exchange.' 

The  Exchange  recognizes  that  there 
has  been  a  movement  within  the 
securities  industry  to  reduce  the 
minimum  trading  and  quotation 
increments  for  equity  securities 
imposed  by  the  various  self-regulatory 
organizations  ("SROs").  The  NYSE.  The 
Nasdaq  Stock  Market  ("Nasdaq"),  and 
the  Amex  have  recently  reduced  their 
minimum  increments."  Furthermore, 
several  third  market  makers  have  begim 
quoting  equity  securities  in  increments 
smaller  than  ihe  primary  maricets.  As 
derivative  securities,  the  prices  of 
options  are  determined  in  reference  to 
the  prices  of  the  underlying  securities. 
Consequently,  the  Exdiange  believes 
that  the  proposed  rule  change  will  give 
it  the  flexibility  it  needs  to  diange  the 
minimum  trading  and  quotation 
increments  for  option  contracts  traded 
on  the  Exchange. 

In  addition  to  adding  the  Section 
19(b)(3)(A)  filing  requirement  to  the  text 
of  the  proposed  rule  change  for  option 
contracts  trading  differentials. 
Amendment  No.  1  to  the  filing  also  adds 
the  same  requirement  to  Rule  5.3(b) 
concerning  a  change  in  trading 
differentials  for  equity  securities. 
Amendment  No.  1  adds  Commentary 
.01  to  Rule  5.3(b)  to  clarify  that,  when 
the  Exchange  determines  to  change  the 
trading  increments  for  equity  securities, 
it  will  designate  such  change  as  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  administration  of  Rule 
5.3(b)  within  the  meaning  of 
subparagraph  (3)(A)  of  subsection  19(b) 
of  the  Exchange  Act  and  will  file  a  rule 
change  for  immediate  effectiveness 
upon  filing  with  the  Commission. 
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'See  Exchange  Act  Releasa  No.  38780  dune  26. 
1997),  62  FR  360B7  (July  3, 1997)  (order  approving 
File  No.  SR-PCX-97-15,  modifying  PCX  Rule  5.3(b) 
to  provide  that  "The  Exchange  shall  determine  the 
trading  differentials  for  equity  securities  traded  on 
the  Exchange");  see  a/so  Exchange  Act  Release  No. 
38575  (May  6, 1997).  62  FR  26606  (May  14. 1997) 
(order  granting  temporary  accelerated  approval,  for 
a  ninety-day  period,  of  rule  change  relating  to 
trading  differentials  for  equity  securities)  {File  No. 
SR-PCX-97-16). 

■See.  e.g..  Exchange  Act  Release  No.  38744  (June 
IB.  1997),  62  FR  34334  (June  25, 1997)  (granting 
temporary  accelerated  approval  to  a  NYSE  proposal 
to  replace  eighths  with  sixteenths  as  the  minimum 
trading  increment  for  NYSE-listed  equity 
securities);  Exchange  Act  Release  No.  38571  (May 
5. 1997).  62  FR  25682  (May  9. 1997)  (approving  an 
Amex  proposal  to  reduce  the  minimum  trading 
increment  from  %  to  Vib  for  Amex-listed  equity 
securities):  Exchange  Act  Release  No.  38678  (May 
27, 1997).  62  FR  30363  (June  6, 1997)  (approving 
a  proposed  rule  change  by  Nasdaq  to  reduce  the 
minimum  quotation  increment  from  Vs  to  Vis  for 
Nasdaq-listed  equity  securities). 


2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act '  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5] "  in  particular  in  that  it  is 
designed  to  fecilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  maricet,  and  to  promote  just  and 
equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Pn^Kwed  Rule  Change 

The  Commission  has  determined  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis,  thereby  permitting  the 
Exchange  to  establish  a  procedure 
whereby  it  may  determine  the  trading 
difiierentials  for  option  contracts  traded 
on  the  Exchange,  as  well  as  to  permit 
the  Exchange  to  clarify  in  its  rules  the 
necessary  procedure  to  be  followed  by 
the  Exchange  when  it  determines  to 
change  the  trading  differentials  for 
equity  securities.  The  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  appUcable  to  a  national 
securities  exchange,  hi  particular,  the 
Commission  finds  that  the  proposal 
comports  with  the  requirements  of 
Section  6  and  Section  llA  of  the  Act." 
Specifically,  the  Commission  believes 
that  permitting  the  Exchange  to 
establish  trading  differentials  for  option 
contracts  upon  the  filing  of  a  proposal 
under  Section  19(b)(3)(A)  will  help  to 
faciUtate  securities  transactions,  to 
remove  impediments  to  and  {>erfect  the 
mechanism  of  a  free  and  open  market, 
to  foster  competition  and  coordination 
with  persons  engaged  in  regulating 
securities,  and  to  promote  just  and 
equitable  principles  of  trade.  The 


Commission  believes  that  permitting  the 
Exchange  to  establish  trading 
differentials  for  option  contracts  upon 
the  filing  of  a  proposal  under  Section 
19(b)(3)(A)  will  provide  greater 
flexibihty  to  the  Exchange  and  thereby 
enhance  the  quality  »f  the  market  for  the 
affected  PCX-listed  options.  Allowing 
the  PCX  to  quote  in  finer  increments 
will  facilitate  quote  competition.  This 
should  help  produce  more  accurate 
pricing  of  options  and  should  result  in 
tighter  quotations.  Furthermore,  if  the 
quoted  mariiets  are  improved  by 
reducing  the  minimum  increment,  the 
change  could  result  in  added  benefits  to 
the  market  such  as  reduced  transacting 
costs. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the  notice 
thereof  in  the  Federal  Register.  As 
noted  above,  the  Commission 
previously  has  approved  a  similar  set  of 
procedures  appUcable  to  PCX  equity 
securities. 

The  Commission  also  notes  that 
substantively  similar  rule  proposals 
submitted  by  the  Chicago  Board  Options 
Exchange  ("CBOE")  and  American 
Stock  Exchange  ("Amex") »«» are  being 
approved  contemporaneously  with  the 
approval  of  this  PCX  filing.  Notice  of  the 
CSOE  and  Amex  proposals  was 
published  in  the  Federal  Register  and 
no  comments  were  received. *> 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Sections  6(b)(5) 
and  19(b)(2)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

The  Commission  also  finds  good 
cause  for  approving  Amendment  No.  1 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  thereof  in  the 
Federal  Register.  Specifically,  the 
Commission  believes  that,  by  adding  the 
Section  19(b)(3)(A)  filing  requirement  to 
the  text  of  Rule  6.72,  the  Exchange 
clarifies  the  necessary  procedure  to  be 
followed  upon  a  determination  to 
change  the  trading  differentials  for 
option  contracts.  The  Commission 
fiirther  beUeves  that  the  clarifying 
language  being  added  to  the  PCX's  Rule 
5.3(b),  concerning  the  Exchange's 
authority  to  establish  trading 
differentials  for  equity  securities, 
conforms  the  rule  to  what  is  required  by 


'  15  U.S.C.  78f(b). 

•15U.S.C.  78f[b)(5). 

"See  15  U.S.C.  78f[b)  and  78k-l.  In  approving 
this  rule  change,  the  Commission  notes  that  it  lus 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id.  at  78c(f). 


"See File  Nos.  SR-CBOE-97-49 and  SR-Amex- 
97-41. 

"  See  Exchange  Act  Release  No.  39348 
(November  21, 1997),  62  FR  63577  (December  1. 
1997)  (notice  for  File  No.  SR-CBOE-97-49): 
Exchange  Act  Release  No.  39347  (November  21. 
1997),  62  FR  63576  (December  1,  1997)  (noUce  for 
File  No.  SR-Araex-97-41). 
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the  original  approval  order.i^  The 
Commission  recognizes  that  this 
proposed  additional  language  does  not 
raise  any  new  regulatory  issues  because 
the  Exchange  merely  is  seeking  to 
clarify  the  process  that  it  is  already 
required  to  follow  upon  a  determination 
to  change  trading  differentials  for  equity 
securities.  Accordingly,  the  Commission 
believes  that  it  is  consistent  with 
Sections  6(b)(5)  and  19(b)(2)  of  the  Act 
to  appj'ove  Amendment  No.  1  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  3ix  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Hied  with  the 
commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PCX-97-39  and  should  be 
submitted  by  April  6, 1998. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i3  that  the 
proposed  rule  change,  as  amended,  (SR- 
PCX-97-39)  is  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 


"■'See Exchange  Act  Release  No.  38780  (June  26. 
1997).  62  FR  36087  (July  3,  1997)  (order  approving 
SR-PCX-97-15). 

"15  U.S.C.  7Bs(b)(2). 
'M7CFR200.30-3(a)(12). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-6660  Filed  3-13-98;  8:45  am] 

BILUNG  CODE  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Request  for  Emergency 
Review  by  the  Office  of  Management 
and  Budget 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  clearance  by 
OMB  in  compliance  with  Public  Law 
104-13  effective  October  1. 1995,  The 
Paperwork  Reduction  Act  of  1995.  The 
information  collections  listed  below 
have  been  submitted  to  OMB  for 
emergency  clearance.  OMB  approval  has 
been  requested  by  March  20, 1998: 

0960-NEW.  The  Government 
Performance  and  Results  Act  (GPRA) 
requires  agencies  to  evaluate  the 
effectiveness  of  their  programs.  In 
compliance  with  GPRA  and  as  part  of 
the  Agency's  strategic  planning  process, 
one  of  SSA's  major  goals  is  "To 
Strengthen  Public  Understanding  of  the 
Social  Security  Programs."  The  Agency 
Strategic  Plan  provides  that  SSA 
develop  an  overall  public  education 
strategy  to  ensure  that,  by  the  year  2005, 
9  of  10  adults  are  knowledgeable  in  five 
broad  areas  of  the  Social  Security 
program.  As  a  first  step  towards  its  goal, 
the  Agency  proposes  to  conduct  focus 
groups  with  adults  age  18  and  over  to 
assess  their  understanding  of  the 
program  and  determine  what  they  wish 
to  know.  The  information  from  the  focus 
group  testing  will  be  used  for  the 
development  of  a  subsequent  national 
survey  which  will  measure  the  public's 
baseline  knowledge  of  Social  Security 
programs. 

Number  of  Respondents:  90. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  2 
hours. 

Estimated  Annual  Burden:  180  hours. 

To  receive  a  copy  of  the  form  or 
clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  below.  Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  to  the  OMB  Desk  Officer  and 
SSA  Reports  Clearance  Officer  at  the 
following  addresses: 

(OMB)      I 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room 


10230,  725  17th  St.,  NW,  Washington, 
D.C.  20503 

(SSA)  I 

Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E.  Tagliareni, 
6401  Security  Blvd.  l-A-21 
Operations  Bldg.,  Baltimore,  MD 
21235 

Date:  March  10, 1998. 
Nicholas  E.  ToBliareni, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

IFR  Doc.  98-6743  Filed  3-13-98;  8:45  am] 

BILUNG  CODE  41|0-2»-U 


DEPARTMENT  OF  STATE 

Public  Notice  2761] 

Agency  Infonnation  Collection 
Activities:  Sut>miS8ion  For  OMB 
Review;  Comment  Request 

AGENCY:  Bureau  of  Consular  Affairs, 
Department  of  State. 
ACTION:  30-Day  Notice  of  Proposed 
Information  Collection;  Application  for 
Passport  by  Mail  (DSP-82). 

summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Originating  Office:  Bureau  of  Consular 
Affairs. 

Title  of  Information  Collection: 
Application  for  Passport  by  Mail. 

Frequency:  On  occasion. 

Form  Number:  DSP-82. 

Respondents:  U.S.  Citizens  and 
Nationals  of  the  United  States. 

Estimated  Number  of  Respondents: 
1,700,000. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  425,000 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  col  ection. 
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•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  RiRTHER  INFOnHATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  ht)m  Charles  S. 
Cimhingham,  Directives  Management 
Branch,  Department  of  State. 
Washington,  DC  20520,  (202)  647-0596. 
Interested  persons  are  invited  to  submit 
comments  regarding  this  proposal. 
Comments  should  refer  to  the  proposed 
form  by  name  and/or  OMB  Control 
Number  and  should  be  sent  to:  OMB, 
Ms.  Victoria  Wassmer,  (202)  395-5871. 

Dated:  Maicb^2. 1998. 
Gbn  H.  JofaBMn, 
Acting.  Chief  Information  Officer. 
(FR  Doc.  ga-6616  Filed  3-13-98;  8:45  am] 
MUMO  OOOE  4710-M-ll 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 
[PubHe  NoOce  2762] 

30-Day  Notica  of  Pioposad  Information 
CoMaetion;  Application  for  Paaaport/ 
Registration  (D6P-11) 

SUMMARY:  The  Departinent  of  SUte  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperworic  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  pubhcation  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Originating  Office:  Bureau  of  Consular 
Affairs. 

Title  of  Information  Collection: 
Application  for  Passport/Registration. 

Frequency:  On  occasion. 

Form  Number:  DSP-11. 

Respondents:  Citizens  and  Nationals 
of  the  United  States  who  are  applying 
for  re^stration  as  a  U.S.  citizen  abroad. 

Estimated  Number  of  Respondents: 
4.400,000. 

Average  Hours  Per  Response:  20 
minutes. 

Total  Estimated  Burden:  1,466,666.6 
hours. 

Public  cmnments  are  being  soUdted 
to  permit  the  agency  to— 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 


the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quahty,  utiUty,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  ADOmONAL  INFORMATION: 

Copi^  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Charles  S. 
Cimnihgham,  Directives  Management 
Branch,  Department  of  State, 
Washington,  DC  20520,  (202)  647-0596. 
Interested  persons  are  invited  to  submit 
comments  regarding  this  proposal. 
Comments  should  refisr  to  the  proposed 
form  by  name  and/or  OMB  Control 
Number  and  shoufd  be  sent  to:  OMB, 
Ms.  Victoria  Wassmer,  (202)  395-5871. 

Dated:  March  2, 1998. 
den  H«  JffHHiBtii 
Acting  Chief  Information  Officer. 
[FR  Doc.  98-6617  FUed  3-13-98;  8:45  am) 

HLUNOCOOE  471«-0t-M 


DEPARTMENT  OF  TRANSPORTATION 

Offica  of  the  Sacratary 

[DoclC8t>OST-«7-a017  and  OST-«7-31iq. 

Application  of  Sky  King,  Inc.  for 
Issuance  of  Naw  Cartificala  Autttority 

AOBICY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  98-3-12). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  orders  (1)  finding  Sky  ICing, 
Inc.,  fit,  willing,  and  able,  and  (2) 
awarding  it  certificates  to  engage  in 
interstate  and  foreign  charter  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
March  25, 1998. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-97-3017  and  OST-97-3113  and 
addressed  to  Department  of 
Transportation  Dockets  (SVC-1 20.30, 
Room  PL-401),  U.S.  Departmrait  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  D.C.  20590  and  should  be 
served  upon  the  jiarties  listed  in 
Attachment  A  to  the  order. 


FOR  FURTHER  INFORMATION  CONTACT.  Ms. 
Janet  A.  Davis.  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  D.C. 
20590,  (202)  366-9721. 

Dated:  March  11, 1998. 
OiariH  A.  Haonknitt, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

(FR  Doc.  98-6680  Filed  3-13-98;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdministrBtion 

AvIMon  ProceedingB,  Agraanienta 
niad  During  tlie  Wealt  of  March  ft,  1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-3586 

Date  Filed:  March  5, 1998 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC3  Telex  Mail  Vote  915 

TC3  Special  Amending  Reso  OlOr  (US 
Territories) 

Intended  effective  date:  July  1, 1998 
Docket  Number:  OST-98-3587 
Date  Filed:  March  5, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC3  Telex  Mail  Vote  914 

TC3  Special  Passenger  Amending 
Reso 

rl-OlOq,  r4-084f 

r2-070uu,  r5-084g 

r3-O02d 

Intended  effective  date:  March  15, 
1998 
Paolelle  V.  TwiDe, 
Fedaal  Register  Liaison. 
[FR  Doc.  98-6703  Filed  3-13-98: 8:45  un| 
MUMa  CODE  4tie-«-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notica  of  Applications  forCarHficalaa 
of  Put)lic  Convenience  and  Neceealty 
and  Foreign  Air  Carrier  PermitB  FUed 
Under  Subpart  Q  During  the  Week 
Ending  March  6, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportaticm's 
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Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-3217 
Date  Filed:  March  5, 1998 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope;  April  2,  1998 
Description:  Supplement  to  the 
Application  of  JHM  Cargo  Expresso, 
S. A.  pursuant  to  49  U.S.C.  Section 
40109,  and  Subpart  Q,  states  that  it  no 
longer  seeks  a  Permit  to  engage  in 
nonscheduled  foreign  air 
transportation.  Rather,  in  accordance 
with  the  Costa  Rican  governments 
grant  of  scheduled  authority  and  the 
airline's  attendant  designation  under 
the  Costa  Rica-United  States  aviation 
treaty,  the  airline  supplements  its 
application  to  seek  a  Section  402 
Foreign  Air  Carrier  Permit  for 
scheduled,  including  charter,  foreign 
air  transportation  of  property  and 
mail  between  Costa  Rica  and  Miami, 
Florida  and  Los  Angeles,  California. 

Docket  Number:  OST-97-2486 

Date  Filed:  March  6, 1998 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  April  3, 1997 

Description:  Amendment  No.  1  to  the 
Application  of  ALM  Antillean 
Airlines  N.V.  and  ALM  1997  Airline 
N.V.  pursuant  to  49  U.S.C.  Section 
40109  and  Subpart  Q  of  the 
Regulations,  requests  when 
transferred  and  reissued,  a  foreign  air 
carrier  permit  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  from  points  behind 
the  Netherlands  Antilles  via  the 
Netherlands  Antilles  and  intermediate 
points  to  a  point  or  points  in  the 
United  States  and  beyond. 

Paillette  V.  Twine, 

Federal  Register  Liaison. 

(FR  Doc.  9»-6704  Filed  3-13-98;  8:45  am] 

MLUNQ  COOC  4»10-«>-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  New 
London  County,  Connecticut 

agency:  Federal-Highway 
Administration  (FHWA),  DOT. 


ACTION:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  joint 
Environmental  Impact  Statement/Major 
Investment  Study  (EIS/MIS)  will  be 
prepared  for  transportation 
improvements  within  the  Connecticut 
Route  82/86/11  (RT  82/85/11)  corridor 
in  the  towns  of  Salem,  Montville, 
Waterford,  and  East  Lyme  Connecticut. 
FOR  FURTHQR  INFORMATION  CONTACT: 
Donald  Wast,  Division  Administrator, 
Federal  Highway  Administration, 
Connecticut  Division  Office,  628-2 
Hebron  Avenue,  Suite  303,  Glastonbury, 
Connecticut  06033.  Telephone:  (860) 
659-6703;  or  Edgar  T.  Hurle,  Director  of 
Environmental  Planning,  Connecticut 
Department  of  Transportation,  2800 
Berlin  Turnpike,  P.O.  Box  317546, 
Newington,  Connecticut  06131-7546. 
Telephone;  (860)  594-2920. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Connecticut  Department  of 
Transportation  (ConnDOT),  will  prepare 
a  joint  Environmental  Impact 
Statement/Major  Investment  Study  (EIS/ 
MIS)  to  analyze  potential  impacts  to 
transportation  improvements  within  the 
RT  82/85/11  corridor  in  southeastern 
Connecticut.  The  approximate  length  of 
the  study  area  corridor  is  ten  miles. 
Improvements  to  the  corridor  are 
considered  necessary  to  improve  safety 
and  provide  for  projected  traffic 
demand.  The  alternatives  that  will  be 
considered  in  the  EIS/MIS  include,  but 
are  not  limited  to,  the  no  action,  minor 
roadway  improvements,  roadway 
widening,  new  roadway  alignments, 
transit,  transportation  demand 
management  and  transportation  system 
management.  An  advisory  committee 
was  established  with  representation 
fipom  the  corridor  towns.  The  committee 
has  met,  and  will  continue  to  meet  and 
advise  the  FHWA.  A  public 
informational  meetings  has  been  held. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  signiHcant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  partiies. 
Due  to  the  extensive  public  input 
received  to  date  and  the  history  of 
corridor  transportation  studies,  no 
formal  scoping  meeting  is  planned. 
Comments  or  questions  concerning  this 
EIS/MIS  should  be  directed  to  the 
FHWA  at  the  address  provided  above. 

During  ttie  EIS/MIS.  a  number  of 
public  informational  meetings  will  be 
held  at  major  milestones  in  the  process. 
In  addition,  the  Department  will  hold  a 
public  hearing  or  hearings 
approximately  30  days  after  the  E>raft 
EIS/MIS  has  been  made  available  for 


public  and  agencies  review  and 
comment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program] 

Authority:  12  USC  315;  49  CFR  1.48. 

Issued:  March  4, 1996. 
Carl  L.  Gottschall, 

Assistant  Division  Administrator,  Hartford, 
Connecticut. 

(FR  Doc.  9»-«598  Filed  3-13-98;  8:45  am] 
BIUJNQ  OOOE  4t1«-a2-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement: 
Sacramento  Amtrak  and  FqIsom 
Corridor  LRT  Extensions  and  Dout»ie 
Tracking  project  In  Sacrantento 
County,  CA 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

EnvironmentE^  Impact  Statement  (CIS). 

SUMMARY:  The  Federal  Transit 
Administraticn  (FT A),  in  cooperation 
with  the  Sacramento  Regional  Transit 
District  (RT).  will  prepaie  an 
Environmental  Impact  Statement  (EIS) 
for  the  Sacramento  Amtrak  and  Folsom 
Corridor  LRT  Extensions  and  E)ouble 
Tracking  project  in  accordance  with  the 
National  Environmental  PoUcy  Act 
(NEPA)  and  the  Cahfonfia 
Environmental  Quality  Act  (CEQA). 

The  EIS  will  consider  alternatives  for 
improving  direct  transit  service  within  a 
corridor  generally  following  U.S. 
Highway  50  between  the  Amtrak  station 
in  downtown  Sacramento  and 
downtown  Folsom,  California.  The  EIS 
will  evaluate  the  following  alternatives: 
a  No-Build  Akemative.  a  Transportation 
Systems  Management  (TSM) 
Alternative,  and  a  Light  Rail  Transit 
(LRT)  Alternative. 

The  Major  tivestment  Study  (MIS)  for 
this  project,  the  U.S.  50  Corridor  Major 
Investment  Study,  was  completed  by  the 
Sacramento  Area  Council  of 
Governments  in  December,  1997.  Other 
previous  studies  include  various 
program-  and  construction-level 
environmental  analyses  conducted  by 
RT  over  the  pest  ei^t  years,  and  a  City 
of  Folsom  Environmental  Impact  Report 
(EIR)  for  a  light-rail  extension  along  the 
easternmost  segment  of  the  oorridor.  RT 
will  perform  additional  preliminary 
engineering  for  the  downtown 
Sacramento  Amtrak  extension,  the 
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Folsom  extension,  and  double  tracking, 
for  a  single,  construction-level  Draft 
EIS/EIR  for  the  entire  corridor. 

Scoping  will  be  accomplished 
through  meetings  and  correspondence 
with  interested  persons,  organizations, 
the  general  public,  federal  and  state 
agencies.  Letters  describing  the 
proposed  action  and  soliciting  "■ 

comments  were  sent  to  the  appropriate 
federal,  state  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
have  expressed  or  are  known  to  have 
interest  in  this  proposal. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  must  be 
postmarked  no  later  than  April  20, 1998 
and  should  be  sent  to  the  Sacramento 
Regional  Transit  District  at  the  address 
below.  Scoping  Meetings:  Two  public 
scoping  meetings  will  be  held:  April  7, 
1998  from  7:00  until  9:00  p.m.,  at  the 
Nimbus  Winery,  12401  Folsom 
Boulevard,  Rancho  Cordova,  and  on 
April  8, 1998  from  2:00  until  4:00  p.m. 
at  the  Energy  Commission  Building, 
Hearing  Room  A,  1516  9th  Street, 
Sacramento.  A  brief  presentation  of  the 
project  purpose  and  ahematives  will  be 
provided  at  the  beginning  of  each 
meeting.  RT  and  consultant  staff  will  be 
present  to  take  agency  and  public  input 
regarding  the  scope  of  the 
environmental  studies,  key  issues,  and 
other  suggested  alternatives. 
ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Anthony  Palmere, 
Planning  Manager,  RT,  1400  29th  Street, 
Sacramento,  CA.  95816.  Phone:  (916) 
321-2866.  The  public  scoping  meetings 
will  be  held  at  the  Nimbus  Winery, 
12401  Folsom  Boulevard,  Rancho 
Cordova  (April  7, 1998  from  7:00  until 
9:00  p.m.),  and  at  Ihe  Energy 
Commission  Building,  Hearing  Room  A, 
1516  9th  Street,  Sacramento  (April  8, 
1998  from  2:00  until  4:00  p.m.). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Horn,  Director,  Office  of  Program 
Development  (415)  744-3116. 
SUPPI.EMENTARY  INFORMMTION: 

I.  Description  of  Pro)ect  Area  and  Scope 

The  FTA,  as  joint  lead  agency  with 
the  Sacramento  RT,  will  prepare  an  EIS 
on  a  proposal  to  improve  direct  transit 
service  within  an  approximately  23- 
mile-long  corridor  generally  following 
U.S.  Highway  50  between  the  Amtrak 
station  in  downtown  Sacramento  and 
downtown  Folsom,  California.  Studies 
will  build  upon  previous  evaluations  of 
route  and  mode  alternatives  and  LRT 
extensions  conducted  over  the  past  8 
years.  RT  will  perform  preliminary 
engineering  for  the  dowrntown 
Sacramento  Amtrak  station  extension, 


the  Folsom  extension,  and  double- 
tracking  segments,  for  a  single, 
construction-level  Draft  EIS/EIR  that 
satisfies  both  NEPA  and  CEQA 
requirements. 

n.  Project  Purpose  and  Need 

The  basic  project  purpose  is  to 
improve  public  transit  service  in  this 
rapidly  growing  corridor  by  providing 
increased  transit  capacity  and  faster, 
convenient  access  between  downtown 
Folsom  and  dowrntown  Sacramento. 
Associated  needs  include  the  following: 
enhancing  regional  cormectivity  through 
expanded,  interconnected  LRT  services 
along  the  primary  travel  corridors  in 
Sacramento  County;  accommodating 
future  travel  demand  by  expanding 
modal  options;  alleviating  growing 
traffic  congestion  in  the  U.S.  50  corridor 
and  on  major  east-west  arterials; 
alleviating  the  downtown  Sacramento 
congestion  and  circulation  impacts  of 
increased  peak  hour  traffic;  improving 
regional  air  quality  by  reducing  auto 
emissions;  improving  mobility  options 
to  employment,  education,  medical,  and 
retail  centers  for  corridor  residents,  in 
particular  low-income,,  youth,  elderly, 
disabled,  and  ethnic  minority 
populations;  and  supporting  local 
economic  and  land  development  goals. 

m.  Alternatives 

The  No-Build  Alternative  will  consist 
of  all  presently  programmed,  that  is, 
existing  and  fiscally  committed 
elements  of  the  Region's  Transportation 
Plan  for  this  corridor  and  nearby  areas. 
These  are  expected  to  include  HOV 
lanes  on  portions  of  U.S.  50;  and  RT, 
Folsom  Stage  and  El  Dorado  County 
Transit  bus  service  improvements  in  the 
Folsom  corridor  to  meet  projected 
employment  growth  and  transit  travel 
demand. 

The  TSM  Alternative  will  include 
low-capital  cost  bus  system 
enhancements  and  traffic  engineering, 
signalization,  and  other  modest  capital 
improvements  in  addition  to  the 
programmed  projects  included  in  the 
No-Build  Alternative.  The  bus  service 
enhancements  are  expected  to  include 
RT  shuttle  buses  between  the  Mather 
Field  hght  rail  station  and  the 
employment  centers  in  the  White  Rock 
Road,  Mather  Field,  and  Sunrise 
Boulevard  areas;  new  express  buses 
from  Folsom  and  El  Dorado  County  to 
the  White  Rock  Road,  Mather  Field 
Road,  and  Sunrise  Boulevard 
OTiployment  centers  and  to  the  Mather 
Field  Road  station;  and  continuation  of 
Folsom  Stage  and  El  Dorado  County 
express  buses  to  downtown  Sacramento. 

The  LRT  Alternative  is  the 
Sacramento  Amtrak  and  Folsom 


Corridor  LRT  Extensions  and  Double 
Tracking  project.  It  incorporates 
extension  of  the  existing  LRT  tracks 
from  7th  and  K  streets  in  downtown 
Sacramento,  to  the  Amtrak  Station  in 
downtown  Sacramento;  extension  of  the 
LRT  tracks  from  the  Mather  Field 
station  to  downtown  Folsom;  and  track 
relocation  and  other  facility 
modifications  to  provide  for  double- 
tracking  from  Amtrak  to  a  point 
approximately  two  miles  east  of  Sunrise 
Boulevard,  becoming  single  track  to  Iron 
Point  Road  and  dovmtown  Folsom.  LRT 
stations  are  included  at  Sunrise 
Boulevard,  Hazel  Avenue,  and  Iron 
Point  Road,  in  addition  to  the 
downtown  Sacramento  Amtrak  station 
and  a  station  in  downtown  Folsom.  The 
LRT  Alternative  may  fee  constructed  in 
stages,  depending  on  ridership  and  cost 
projections  to  be  developed  during  the 
studies.  Proposed  implementation 
phasing  and  LRT  and  bus  system 
operational  changes  to  accommodate  the 
proposed  LRT  extensions  will  be 
described  and  evaluated  in  the  Draft 
EIS/EIR.  Also,  environmental  review  of 
four  additional  stations,  at  Horn  Road, 
Coloma  Road,  Kilgore  Road,  and 
Silverbrook  Drive,  will  be  provided  to 
enable  construction  of  these  stations  as 
funding  permits.  An  LRT  maintenance 
facility  will  be  considered  in  the  area 
between  Sunrise  Boulevard  and  the  Iron 
Point  Road  stations. 

The  EIS/EIR  vtrill  address  the  full 
range  of  other  alternatives  that  have 
been  considered  in  developing  the 
proposed  project. 

IV.  Probable  Efifects 

Impacts  proposed  for  analysis  include 
changes  in  the  physical  environment 
(natural  resources,  air  quahty,  noise, 
water  quality,  geology,  visual);  changes 
in  the  social  environment  (land  use, 
business  and  neighborhood 
disruptions);  changes  in  traffic  and 
pedestrian  circulation;  impacts  on 
parklands  and  historic  sites;  changes  in 
transit  service  and  patronage;  associated 
changes  in  highway  congestion;  capital, 
operating,  and  maintenance  costs;  and 
financial  implications.  Impacts  will  be 
identified  both  for  the  construction 
period  and  for  the  long-term  operation 
of  the  alternatives.  The  proposed 
evaluation  criteria  include 
transportation,  environmental,  social, 
economic,  and  financial  measures  as 
required  by  current  federal  (NEPA),  and 
State  (CEQA)  environmental  laws  and 
current  Council  on  Environmental 
Quahty  (CEQ)  and  FTA  guidelines. 

The  TSM  and  LRT  alternatives  are 
expected  to  increase  transit  ridership, 
and  therefore  may  improve  air  quahty 
and  reduce  automobile  traffic 
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congestion  in  the  U.S.  50  corridor. 
Possible  adverse  environmental  effects 
of  these  alternatives  include  localized 
traffic  congestion  or  delay,  property 
acquisition/  displacement,  visual,  noise/ 
vibration,  wetlands/natural  resources, 
hazardous  materials,  and  temporary 
construction-phase  impacts.  Mitigating 
measures  will  be  explored  for  identified 
adverse  effects. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS/EIR  should 
be  directed  to  RT  at  the  address 
provided  above. 

Issued  on:  March  11. 1998. 
Leslie  Rogers, 
Region  IX  Administrator. 
|FR  Doc.  98-6688  Filed  3-13-98;  8:45  am) 

BILUNQ  CODE  Mia-67-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Doclcet  tto.  NHTSA-ea-3337] 

Reports,  Forms,  and  Record  Keeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(0MB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995.  before  seeking  OMB 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  May  15,  1998. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Department  of  Transportation 
Dockets,  400  Seventh  Street,  S.W.,  Plaza 
401.  Washington,  D.C.  20590.  Docket 
No.  NHTSA-98-3337. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alan  Block,  Contracting  Officer's 
Technical  Representative,  Office  of 
Research  and  Traffic  Records  (NTS-31). 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street, 


S.W.,  Room  6240,  Washington,  D.C. 
20590. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 

(i)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  now  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

1998  Motor  Vehicle  Occupant  Safety 
Survey      I 

Type  of  Bequest — New  information 
collection  requirement. 

OMB  Clearance  Number — None. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval — December  31,  1999. 

Summary  of  the  Collection  of 
Information — NHTSA  proposes  to 
conduct  a  1998  Motor  Vehicle  Occupant 
Safety  Survey  by  telephone  among  a 
national  probability  sample  of  8,000 
adults  (age  16  and  older).  Participation 
by  respondents  would  be  voluntary. 
NHTSA's  information  needs  require  seat 
belt  and  child  safety  seat  sections  too 
large  to  merge  into  a  single  survey 
instrument  without  producing  an 
inordinate  burden  on  respondents. 
Rather  than  reduce  these  sections,  the 
proposed  survey  instrument  would  be 
divided  into  two  series  of  modules. 
Each  module  would  be  administered  to 
one-half  the  total  number  of  subjects  to 


be  interviewed.  Module  Series  #1  of  the 
questionnaire  would  focus  on  seat  belts 
and  include  smaller  sections  on  air  bags, 
motorcyclist  safety,  and  general  driving 
(including  speed).  Module  Series  #2 
would  focus  on  child  safety  seats, 
accompanied  by  smaller  sections  on 
bicyclist  safety  and  Emergency  Medical 
Services.  Both  series  would  contain 
sections  on  crash  injury  experience,  and 
on  drinking  and  driving  because  of  the 
extensive  impact  of  alcohol  on  the 
highway  safety  problem.  Some  basic 
seat  belt  questions  contained  in  Module 
Series  #1  would  be  duplicated  on 
Module  Series  #2. 

In  conducting  the  proposed  survey, 
the  interviewers  would  use  computer- 
assisted  telephone  interviewing  to 
reduce  interview  length  and  minimize 
recording  errors.  A  Spanish-language 
translation  and  bilingual  interviewers 
would  be  used  to  minimize  language 
barriers  to  participation.  The  proposed 
survey  would  be  anonymous  and 
confidential. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information — The  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
was  established  to  reduce  the  mounting 
number  of  deaths,  injuries  and 
economic  losses  resulting  from  motor 
vehicle  crashes  on  the  Nation's 
highways.  As  part  of  this  statutory 
mandate,  NHTSA  is  authorized  to 
conduct  research  as  a  foundation  for  the 
development  of  motor  vehicle  standards 
and  traffic  safety  programs. 

During  the  late  1960s  and  early  1970s, 
more  than  50,000  persons  were  killed 
each  year  in  motor  vehicle  crashes  in 
the  United  States.  Diverse  approaches 
were  taken  to  address  the  problem. 
Vehicle  safety  designs  and  features  were 
improved;  restraint  devices  were 
improved;  safety  behaviors  were 
mandated  in  state  legislation  (including 
seat  beh  use,  child  safety  seat  use,  and 
motorcycle  helmet  use);  alcohol-related 
legislation  was  enacted;  this  legislation 
was  enforced;  public  information  and 
education  activities  were  widely 
implemented;  and  roadways  were 
improved. 

As  a  result  of  these  interventions  and 
improvements,  crash  fatalities  dropped 
significantly.  By  1996,  total  fatalities 
had  fallen  to  41,907,  representing  an 
18%  decline  from  1966.  In  addition,  the 
resident  population  and  the  number  of 
vehicle  miles  traveled  increased  greatly 
over  the  past  30  years.  When  fatality 
rates  are  computed  per  100,000 
population,  the  rate  for  1996  (15.80)  was 
about  40  percent  lower  than  the  1966 
rate  (26.02).  In  sum,  heightened 
highway  safety  activity  conducted  over 
the  past  three  decades  corresponds  with 
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major  strides  in  reducing  traffic 
fatalities. 

Remaining  barriers  to  safety  will  be 
more  resistant  to  programmatic 
influences  now  that  die  easy  gains  have 
already  been  accomplished.  Moreover, 
crash  fatalities  have  been  edging  higher 
since  dropping  to  slightly  under  40,000 
in  1992,  indicating  that  significant  efl^ort 
will  be  needed  just  to  preswve  the  gains 
that  already  have  been  made.  Up-to-date 
information  is  essential  to  plot  the 
direction  of  future  activity  that  will 
achieve  reductions  in  crash  injuries  and 
fatalities  in  the  coming  years. 

In  order  to  collect  the  critical 
information  needed  by  NHTSA  to 
develop  and  implement  efiisctive 
countenneasures  that  meet  the  Agency's 
mandate  to  improve  highway  trafBc 
safety,  NHTSA  conducted  its  first  Motor 
Vehicle  Occupant  Safety  Survey  in 
1994.  The  survey  included  questions 
related  to  seat  belts,  child  safety  seats, 
air  bags,  bicyclist  safety,  motorcyclist 
safety,  and  Emergency  Medical  Services. 
It  also  contained  small  segments  on 
alcohol  use  and  on  speeding.  The 
survey  was  repeated  in  1996,  with  the 
survey  instrument  updated  to 
incorporate  emergent  issues  and  items 
of  increased  interest. 

The  proposed  stirvey  is  the  third 
Motor  Vehicle  Occupant  Safety  Survey. 
The  survey  would  collect  data  on  topics 
included  in  the  preceding  siirveys  and 
would  monitor  changes  over  time  in  the 
use  of  occupant  protection  devices  and 
in  attitudes  related  to  vehicle  occupant 
safety.  It  is  important  that  NHTSA 
monitor  these  changes  so  that  the 
Agency  can  determine  the  efi'ects  of  its 
efforts  to  promote  the  use  of  safety 
devices  and  to  identify  areas  where  its 
efforts  should  be  targeted  and  where 
new  strategies  may  be  needed.  As  in 
1996,  NHTSA  proposes  to  make  a  small 
number  of  revisions  to  the  survey 
instrument  to  address  new  information 
needs. 

If  approved,  the  proposed  survey 
would  assist  NHTSA  in  addressing  the 
problem  of  motor  vehicle  occupant 
safety  and  in  formulating  programs  and 
recommendations  to  Congress.  The 
results  of  the  proposed  survey  would  be 
used  to:  (a)  identify  areas  to  target 
current  programs  and  activities  to 
achieve  the  greatest  benefit;  (b)  develop 
new  programs  and  initiatives  aimed  at 
increasing  the  use  of  occupant  safety 
devices  by  the  general  public;  and  (c) 
provide  informational  support  to  States 
and  localities  in  their  trafiic  safety 
efforts.  The  findings  would  also  be  used 
directly  by  State  and  local  highway 
safety  and  law  enforcement  agencies  in 
the  development  and  implementation  of 
effective  countermeasures  to  prevent 


injuries  and  fatalities  to  vehicle 
occupants. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information}— Undtv  this 
proposed  effort,  a  telephone  interview 
averaging  approximately  20  minutes  in 
length  would  be  administered  to  each  of 
8.000  randomly  selected  members  of  the 
general  public  age  16  and  older  in 
telephone  households.  The  respondent 
sample  would  be  selected  from  all  50 
states  plus  the  District  of  Columbia. 
Interviews  would  be  conducted  with 
persons  at  residential  phone  numbers 
selected  through  random  digit  dialing. 
Businesses  are  ineligible  for  the  sample 
and  would  not  be  interviewed.  No  more 
than  one  respondent  would  be  selected 
per  household.  Each  member  of  the 
sample  would  complete  one  interview. 

Estimate  of  the  Total  Annual 
Reporting  and  Record  Keeping  Burden 
Resulting  from  the  Collection  of 
Information — NHTSA  estimates  that 
each  respondent  in  the  sample  would 
require  an  average  of  20  minutes  to 
complete  the  telephone  interview.  Thus, 
the  number  of  estimated  reporting 
burden  hours  a  year  on  the  general 
public  (8,000  respondents  multiplied  by 
1  interview  multiplied  by  20  minutes) 
would  be  2667  for  the  proposed  survey. 
The  respondents  would  not  incur  any 
reporting  cost  fix>m  the  information 
collection.  The  respondents  also  would 
not  incur  any  record  keeping  burden  or 
record  keeping  cost  from  the 
information  collection. 


James  Nidiols, 

Acting  Associate  Administrator  for  Traffic 

Safety  Programs. 

(FR  Doc.  9&-6630  Filed  3-13-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting  Agenda 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
the  National  Highway  TrafBc  Safety 
Administration  (NHTSA)  will  describe 
and  discuss  specific  research  and 
development  projects. 
DATES  AND  TIMES:  As  previously 
announced,  NHTSA  will  hold  a  public 
meeting  devoted  primarily  to 
presentations  of  specific  research  and 


development  projects  on  March  17, 
1998,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Clarion  Inn,  Detroit  Metro  Airport, 
9191  Wickham  Road,  Romulus. 
Michigan. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  agenda  for  the 
twentieth  in  a  series  of  public  meetings 
to  provide  detailed  information  about 
NHTSA 's  research  and  development 
programs.  This  meeting  will  be  held  on 
March  17, 1998.  The  meeting  was 
announced  on  February  20, 1998  (63  FR 
8734).  For  additional  information  about 
the  meeting,  consult  that 
annoimoement. 

Starting  at  1:30  p.m.  and  concluding 
by  5:00  p.m.,  NHTSA's  Office  of 
Research  and  Development  will  discuss 
the  following  topics: 
Research  and  Development  Overview; 
Test  Procedures  to  Measure  Rollover 
Propensity;  Automated  ColUsion 
Notification  System — Update  on 
Testing;  Pedestrian  Resmrch;  and  30 
MPH  Unbelted  Barrier  Tests  with 
Depowered  Air  Bags. 
NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  in  response  to  the 
annoimcement  published  February  20, 
1998. 

As  announced  on  February  20, 1998. 
in  the  time  remaining  at  the  conclusion 
of  the  presentations,  NHTSA  will 
provide  answers  to  questions  on  its 
research  and  development  programs, 
where  those  questions  have  been 
submitted  in  writing  to  Raymond  P. 
Owings,  Ph.D.,  Associate  Administrator 
for  Research  and  Development,  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  Washington,  DC  20590. 
Fax  number:  202-366-5930. 
POR  FURTHER  INFORMATION  CONTACT:  Rita 
I.  Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  Telephone:  202-366-4862.  Fax 
number:  202-366-5930. 
Issued:  March  11, 1998. 
IU3rmoiid  P.  Owings, 

Associate  Administrator  for  Research  and 
Development. 

(PR  Doc.  98-6685  Filed  3-13-98;  8:45  am) 
MLUNQOOOE  4n0-8»4> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OM6  Review; 
Comment  Request 

March  6,  1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
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information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  15, 1998  to 
be  assured  of  consideration. 

Special  Request:  In  order  to  conduct 
the  surveys  described  below  during  the 
week  of  March  9, 1998,  the  Department 
of  the  Treasury  has  requested  that  the 
Office  of  Management  and  Budget 
(OMB)  review  and  approve  this 
information  collection  by  2:00  PM  on 
March  9, 1998.  To  obtain  a  copy  of  this 
study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  98-003-G. 

Type  of  Review:  Revision. 

Title:  Taxpayer  Survey  for  Citizen 
Advocacy  Panels  (CAPs). 

Description:  On  October  10, 1997. 
President  Clinton  called  for  the  creation 
of  Citizen  Advocacy  Panels  (CAPs)  to 
ensure  that  the  Internal  Revenue  Service 
(IRS)  is  responsive  to  taxpayer  needs. 
The  CAPs  offer  citizens  a  unique 
opportunity  to  participate  in  the 
improvement  of  their  tax  system.  CAP 
members  will  be  able  to  provide  input 
into  enhancing  IRS  customer  service 
identifying  problems  and  making 
recommendations  for  improvements  in 
IRS  systems  and  procedures.  CAP  will 
also  monitor  the  progress  to  effect  the 
changes. 

The  CAPs  will  have  a  highly  visibility 
and  serve  a  critical  role  for  the  IRS. 
Therefore,  it  is  crucial  that  the  panel 
members  have  the  requisite  skills  and 
abilities  to  fulfill  this  role,  as  well  as  be 
representative  of  their  district.  To 
ensure  appropriate  selection  of  CAP 
members,  IRS  contracted  a  "Team"  to 
develop  a  selection  process.  The  first 
Citizen  Advocacy  Panel  will  be 
establish  in  south  Florida.  As  past  of  the 
process,  the  "Team"  will  conduct  a 
survey  of  the  general  population  of 
south  Florida  to  seek  their  input  on 
what  type  of  citizens  should  be  selected 
to  sit  on  the  CAP. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 


Estimated  Burden  Hours  Per 
Response:  9  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  60 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571.  1111  Constitution  Avenue. 
N.W.,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holknd 

Departwental  Reports  Management  Officer. 
|FR  Doc.  98-6669  Filed  3-13-98;  8:45  am) 
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Estimated  Total  Reporting/ 
Recordkeeping  Burden:  623  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7880,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  98-6670  Filed  3-13-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

March  6.  1998 

The  Department  of  the  Treasury  has 
submitted  the  following  pubhc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  15,  1998  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1555. 

Regulation  Project  Number:  REG- 
115795-97  NPRM  and  Temporary. 

Type  of  Review:  Extension. 

Title:  General  Rules  for  Making  and 
Maintaining  Qualified  Electing  Fund 
Elections. 

Description:  The  temporary  and 
proposed  regulations  provide  rules  for 
making  section  1295  elections  and 
satisfying  annual  reporting  requirements 
for  such  elections,  revoking  section 
1295  elections,  and  making  retroactive 
section  1295  elections. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.290. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  29  minutes. 

Frequency  of  Response:  Other  (one- 
time only). 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

March  9. 1998. 

The  Department  of  the  Treasury  has 
submitted  the  following  pubUc 
information  oollection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  cnllection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  15, 1998  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0962. 

Publication  Number:  Publication 
1075. 

Type  of  Review:  Extension. 

Title:  Safeguard  Procedures  and 
Safeguard  Activity  Reports. 

Description:  Internal  Revenue  Code 
section  6103(p)  requires  that  IRS 
provide  periodic  reports  to  Congress 
describing  safeguard  procedures, 
utilized  by  agencies  which  receive 
information  from  the  IRS,  to  protect  the 
confidentiality  of  the  information.  This 
section  also  requires  that  these  agencies 
furnish  reports  to  the  IRS  describing 
their  safeguards. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
5,100. 

Estimated  Burden  Hours  Per 
Respondeat:  5  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
25,500  hours. 
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OMB  Number:  1545-1368. 

Form  Number:  IRS  Form  9513. 

Type  of  Review:  Extension. 

Title:  Self  Assessment— SES 
Candidate  Development  Program 

Description:  The  data  collected  from 
this  form  is  to  be  used  by  the  executive 
panels  responsible  for  screening  internal 
and  external  applicants  for  this  SES 
Candidate  Development  Program. 

Respondents:  Individuals  or 
households,  Federal  Government. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
2,000  hours. 

OMB  Number:  1545-1369. 

Form  Number:  IRS  Form  9514. 

Type  of  Review:  Extension. 

Title:  Supervisor  Assessment — SES 
Candidate  Development  Program. 

Description:  The  data  collected  from 
this  form  is  to  be  used  by  the  executive 
panels  reeponsible  for  screening  internal 
and  external  applicants  for  the  SES 
Candidate  Development  Program. 

Respondents:  Individuals  or 
houseiiolds.  Federal  Government. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burdai: 
2,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMF  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
LoisK.HaIlaiid. 

Departmental  Reports  Management  Officer. 
(PR  Doc  98-6671  Filed  3-13-98;  8:45  am] 
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DEFARTMEKT  OF  THE  TREASUftY 

Submission  to  OMB  for  Review; 
CofiMnent  Request 

March  9, 1998. 

The  Department  of  the  Treasiury  has 
submitted  the  following  pubhc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission  (s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Dep>artment  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  15, 1998  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-1316. 

Form  Number:  IRS  Form  9452. 

Type  ofReffiew:  Extension. 

Title:  Filing  Assistance  Program  (Do 
You  Have  to  File  a  Tax  Return?). 

Description:  The  RUP  (Reduce 
Unnecessary  Filing)  Pro^«ra  was 
initiated  in  1992.  Each  year 
approximately  72%  of  the  taxpayers 
contacted  through  the  RUP  Program 
stop  filing  unnecessary  returns.  This  has 
reduced  taxpayer  burden  and  been  cost 
effective  for  the  Service.  This  is  in 
accord  with  the  Service's  compliance 
initiatives. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,650,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
825,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt « 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Loit  K.  HoUand,  - 

Departmental  Reports  Management  Officer. 
[PR  Doc  98-6672  Filed  3-13-9S;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Sutmission  for  OMB  Review; 
Comment  Rec|uest 

March  9, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1 995 , 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  April  15, 1998  to 
be  assured  of  consideration. 

Financial  Crimes  Enfiorceiiient  Network 

(FinCEN) 

OMB  Number:  1506-0006. 

Form  Number:  TD  F  90-22.49. 

Type  of  Review:  Extension. 

Title:  Suspicious  Activity  Report  by 
Casinos. 

Description:  Nevada  casinos  will  file 
Form  TD  F  90-22.49  after  a  customer  or 
individual  conducts  a  potentially 
suspicious  transaction  or  activity, 
pursuant  to  Nevada  Gaming 
Commission  Regulation  6A,  Section 
100,  which  took  effect  on  10/1/1997. 
This  form  will  be  used  by  Criminal 
Investigators  and  regulatory 
enforcement  authorities,  during  the 
course  of  investigations  involving 
financial  crimes. 

Respondents:  Individuals  or 
hoiiseholds.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  94. 

Estimated  Burderr  Hours  Per 
Respondent/Recordkeeper: 
Reporting— 30  minutes 
Recordkeeping — 5  minutes 

Frequency  of  Response:  Other  (as 
required). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,020  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  Yoric  Avenue, 
N.W.,  Washington.  DC  20220. 

Oh4B  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
UisK.  Holland 

Departmental  Reports  Management  Ofpcer. 
[PR  Doc  98-6673  Filed  3-13-98;  8:45  am) 
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contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunrents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  231 

[DFARSCaM97-D313] 

Defense  Federal  Acquisition 
Reguiation  Supplement;  Restaicturing 
Costs 

Correction 

In  rule  document  98-3714  beginning 
on  page  7308,  in  the  issue  of  Friday, 
February  13. 1998,  make  thfe  following 
correction: 

231.205-70    [Corrected] 

On  page  7309,  in  the  third  column,  in 
231.205-70(b)(4).  in  the  sixth  line,  after 
"employees"  insert  "early  retirement 
incentive  payments  for  employees.". 

BaUNG  COM  1SOM1-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  29147.  Amdt  No.  25-»4] 

Transport  Category  Airplanes, 
Technical  Amendments  snd  Other 
Miscellaneous  Corrections 

Correction 

In  rule  document  98-4162  beginning 
on  page  8847  in  the  issue  of  Monday. 
February  23. 1998  make  the  following 
correction: 

§25.807    [Corrected] 

On  page  8848,  in  the  third  column,  in 
§  25.807(f)(4),  in  the  last  line  "nearest 
edges"  should  read  "nearest  exit  edges". 

BILLING  CODE  160641-0 
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Postal  Service 

39  CFR  Part  111 

Domestic  Mail  Manual  Changes  to 
Implement  the  Rate,  Fee,  and 
Classification  Changes  Proposed  in 
Doclcet  No.  R97-1;  Proposed  Rule 
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POSTAL  SERVICE 
39  CFR  Part  111 

Propoaad  Domestic  MaH  Manual 
Changas  to  Implamant  ttie  Rate,  Fee, 
and  Classification  Changes  Proposed 
in  Docket  No.  R97-1 

agency:  Postal  Service. 
ACTKM:  Proposed  rule. 

SUMMARY:  On  July  10. 1997,  the  Postal 
Service,  acting  under  sections  3622  and 
3623  of  the  Postal  Reorganization  Act 
(39  U.S.C.  3622.  3623).  filed  a  request 
for  a  recommended  decision  by  the 
Postal  Rate  Commission  (PRC)  on 
proposed  rate,  fee,  and  classification 
changes.  The  PRC  designated  this  fiUng 
as  D(xJ»t  No.  R97-1.  A  notice  of  fiUng. 
with  a  description  of  the  Postal 
Service's  proposals,  was  published  by 
the  PRC  on  July  23. 1997,  in  the  Federal 
Register  (62  FR  39660-39708).  This 
dociunent  provides  information  on  the 
implementing  rules  for  the  rate,  fee,  and 
classification  changes  that  the  Postal 
Service  proposes  to  adopt  if  the  PRCs 
recommended  decision  on  R97-1  is 
consistent  with  the  Postal  Service's 
request  and  the  Governors  of  the  Postal 
Service,  acting  pursuant  to  39  U.S.C. 
3625,  approve  that  recommended 
decision. 

DATES:  Comments  must  be  received  on 
or  before  April  15, 1998. 

AMMESSES:  Mail  or  deliver  written 
conunents  to  the  Manager,  Mail 
Preparation  and  Standuds,  USPS 
Headquarters.  475  L'Enfent  Plaza  SW, 
Room  6800.  Washington.  DC  20260- 
2405.  Copies  of  all  written  conunents 
will  be  available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  at  the 
above  address. 

FOR  FURTHBt  SIFORMATKM  CONTACT: 
Lynn  M.  Martin.  202-268-6351  (all 
topics  except  delivery  confirmation  and 
prepaid  reply  mail).  Paul  Lettman,  202- 
268-6261  (information  on  Standard 
Mail  (B)),  Thomas  DeVaughan,  202- 
268—4491  (information  on  business 
reply  mail  and  prepaid  reply  mail),  John 
Gullo,  202-268-7322  (information  on 
delivery  confirmation). 
SUPfLEMENTARY  INFORMATION:  The  Postal 
Service's  request  in  Docket  No.  R97-1 
included  17  major  classification  changes 
and  increases  in  most  existing  rate  and 
fee  categories.  The  major  classification 
changes  would  (1)  for  First-Class  Mail, 
eliminate  the  additional  "heavy  piece" 
presort  discount  for  mailpieces 
weighing  more  than  2  ounces;  (2)  for 
First-Class  Mail,  add  a  prepaid  reply 
mail  category  with  discounted  first- 


ounce  rates;  (3)  for  First-Class  Mail,  add 
a  qualified  business  reply  mail  category 
with  discounted  first-ounce  rates;  (4)  for 
Priority  Mail,  eliminate  the  Presorted 
Priority  Mail  rate;  (5)  for  Periodicals, 
provide  separate  per-piece  rates  for  5- 
digit  presort  and  3-digit  presort  in  all 
rate  categories  and  for  all  mail 
processing  categories;  (6)  for 
Periodicals,  apply  the  3-digit  presort 
rate  to  pieces  sorted  to  all  3-digit,  ZIP 
Code  prefixes  (imique  and  nonunique  3- 
digits);  (7)  for  Standard  Mail  (A), 
eliminate  the  single-piece  rate  category 
and  provide  for  the  mailing  of  keys  and 
identification  devices  as  First-Class  Mail 
or  Priority  Kfeil  plus  fees;  (8)  for 
Standard  Mail  (A),  apply  a  residual 
shape  surcharge  on  pieces  that  are 
prepared  as  parcels  or  are  not  letter-size 
or  flat-size;  (ft)  for  Express  Mail,  Priority 
Mail,  First-Class  Mail  (other  than  cards). 
Standard  Mail  (A),  Parcel  Post,  and 
Library  Mail,  apply  a  surcharge  to  those 
pieces  containing  mailable  hazardous 
medical  material  and  apply  a  higher 
surcharge  to  those  pieces  containing 
other  mailable  hazardous  material;  (10) 
for  Standard  Mail  (B),  provide  a 
barcoded  discount  for  mailings  meeting 
certain  volume  and  preparation  criteria; 
(11)  for  Parcel  Post,  add  discounts  for 
entry  at  destination  sectional  center 
facilities  (DSCFs)  and  destination 
delivery  units  (DDUs);  (12)  for  inter- 
BMC  Parcel  Post,  add  two  levels  of 
discount  (Origin  BMC  and  BMC  Presort) 
for  sorting  mailings  to  bulk  mail  centers 
(BMCs);  (13)  for  Parcel  Post,  allow  10% 
or  fewer  of  the  pieces  in  a  mailing  to 
measure  over  108  inches  in  combined 
length  and  girth,  not  to  exceed  130 
inches  in  comluned  length  and  girth, 
and  subject  to  a  rate  equal  to  that  fra-  a 
70-pound  parcel  for  the  zone  to  which 
the  parcel  is  addressed;  (14)  for  Parcel 
Post,  add  a  balloon  rate  provision  so 
that  pieces  exceeding  84  inches  (but  not ' 
exceeding  108  inches)  in  length  and 
girth  combined  and  weighing  less  than 
15  pounds  would  be  subject  to  a  rate 
equal  to  that  for  a  15-pound  parcel  for 
the  zone  to  which  the  parcel  is 
addressed;  (15)  for  registered  mail, 
would  provide  insurance  for  all  articles 
having  a  value  of  $0.01  or  more  under 
the  ctirrent  indemnity  maximums  and 
restrictions  (mail  with  no  value  ($0.00) 
would  be  excluded  /rom  insurance 
coverage);  (16)  for  insured  mail,  make 
available  a  new  bulk  insurance  service 
category;  and  (17)  for  Priority  Mail  and 
Standard  Mail  (B),  add  a  delivery 
confirmation  service. 

Part  A  of  diis  document  summarizes 
the  proposed  revisions  to  the  Domestic 
Mail  Manual  (DMM)  necessary  to 
implement  R97-1  by  class,  subclass. 


and  special  service  category.  Part  B 
summarizes  proposed  changes  to  the 
DMM  by  module,  followed  by  the 
proposed  revisions  to  the  DMM 
standards. 

Comments  are  solicited  on  the 
implementing  D^IM  standards  in  Part  B. 
The  proposed  rates  and  proposed  new 
rate  categories  and  rate  structiues  are 
included  in  Part  B.  However,  the 
existence  of  the  new  categories  and 
structxires  and  the  amount  of  the 
corresponding  rates  or  fees  attached  to 
them  and  the  proposed  rate  and  fee 
changes  for  existing  categories  are 
outside  the  scope  of  this  rulemaking 
process,  because  they  are  currently 
subject  to  evaluation  by  the  Postal  Rate 
Conunission.  Far  example,  comments 
indicating  delivery  confirmation  service 
should  not  be  offered  or  should  be 
offered  at  a  different  rate  would  not  be 
appropriate,  whereas  comments 
suggesting  changes  in  the  proposed 
implementing  rules  for  this  service  in 
DMM  S918  would  be  appropriate. 

A.  Snnimary  of  Proposed  DMM 
Revisions 

l.£xpressMai7 

Rate  Highlights 

Except  for  a  $0.05  decrease  in  the  2- 
pound  rate  to  $14.95,  moderate  rate 
increases  are  proposed  for  all  Express 
Mail  rates.  The  lee  for  pickup  service  is 
proposed  to  increase  from  $4.95  to  $8.25 
per  occurrence. 

Rate  Structure 

Surcharges  for  mailable  hazardous 
material  are  proposed.  Separate  per- 
piece  surcharges  are  proposed  for 
hazardous  medical  material  ($0.50)  and 
for  other  hazardous  material  ($1.00). 

Z  Priority  Mail 

Rate  Highlights 

Increases  are  proposed  for  all  Priority 
Mail  rates.  The  fee  for  pickup  service  is 
proposed  to  increase  from  $4.95  to  $8.25 
per  occurrence. 

Rate  Structure 

Delivery  Confirmation.  It  is  proposed 
to  offer  delivery  confirmation  service 
with  Priority  Mail.  This  service  would 
be  obtained  in  two  forms:  (1)  an 
electronic  option  at  no  additional  fee  for 
mailers  who  themselves  apply  the 
identifying  barcodes  to  each  piece, 
provide  an  electronic  manifest,  and 
retrieve  confirmation  information 
electronically;  and  (2)  a  retail  (manual) 
option  for  a  $0.35  fee.  with  delivery 
information  provided  through  a  U^S 
Internet  address  or  a  toll-free  telephone 
number.  See  DMM  S918  in  Part  B  for 
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details  on  preparing  delivery 
confirmation  mail. 

Keys  and  Identification  Devices.  It  is 
proposed  that  keys  and  identification 
devices  that  weigh  more  than  11  ounces 
but  no  more  than  2  pounds  are  subject 
to  the  2-poimd  Priority  Mail  rate  plus  a 
$0.30  fee. 

Elimination  of  Presort  Category.  It  is 
proposed  to  eliminate  the  Presorted 
Priority  Mail  rate  category. 

Hazardous  Material  Surcharges. 
Surcharges  for  mailable  hazardous 
material  are  proposed.  Separate  per- 
piece  surcharges  are  proposed  for 
hazardous  medical  material  ($0.50)  and 
for  other  hazardous  material  ($1.00). 

3.  First-Class  Mail 

Rate  Highlights 

It  is  proposed  that  the  single-piece 
first-ounce  letter  rate  increase  only  one 
cent  from  $0.32  to  $0.33,  and  that  the 
rate  for  additional  ounces  remain  the 
same  at  $0.23.  The  nonstandard 
surcharge  for  one-ounce  or  less  single- 
piece  rate  mail  would  increase  from 
$0.11  to  $0.16,  and  the  nonstandard 
surcharge  for  one-ounce  or  less 
presorted  pieces  would  increase  fitim 
$0.05  to  $0.11.  Small  increases  are 
.    proposed  for  Automation  and  Presorted 
rates.  The  annual  presort  mailing  fee  is 
proposed  to  increase  from  $85.00  to 
$100.00. 

Rate  Structure 

Heavy  Piece  Discount.  It  is  proposed 
to  eliminate  the  additional  presort 
discount  for  the  first  ounce  of 
mailpieces  weighing  more  than  2 
ounces. 

Keys  and  Identification  Devices.  It  is 
proposed  that  keys  and  identification 
devices  that  weigh  11  ounces  or  less  are 
subject  to  the  applicable  single-piece 
letter  rate,  plus  a  $0.30  fee,  and  if 
applicable,  the  nonstandard  surcharge. 

Hazardous  Material  Surcharge. 
Surcharges  for  mailable  hazardous 
material  are  proposed.  Separate  per- 
piece  surcharges  are  proposed  for 
hazardous  medical  material  ($0.50)  and 
for  other  hazardous  material  ($1.00). 

Prepaid  Reply  Mail.  It  is  proposed  to 
add  a  new  classification  category  and 
corresponding  rate  structure  for  prepaid 
reply  mail.  The  rate  structure  includes 
lower  first-ounce  First-Class  Mail  rates. 
There  are  also  proposed  permit  fees  and 
monthly  accounting  fees.  Requirements 
for  this  new  classification  are  described 
under  "Special  Services"  below. 

Qualified  Business  Reply  Mail.  It  is 
proposed  to  add  a  new  classification 
category  and  rate  structure  for  qualified 
business  reply  mail,  which  will  replace 
the  business  reply  mail  accounting 


system  (BRMAS).  The  rate  structure 
includes  a  lower  first-ounce  rate.  The 
fee  structure  requires  an  annual  p>ermit 
fee  and  an  annual  accounting  fee  for  an 
advance  deposit  account.  Requirements 
for  this  new  classification  category  are 
described  under  "Special  Services" 
below. 

Mail  Preparation 

Rate  Markings.  It  is  proposed  to  allow 
the  "Presorted"  maridng  to  be 
abbreviated  "PRSRT." 

4.  Periodicals 

Rate  Highlights 

It  is  proposed  that  deUvery  office  and 
SCF  pound  rates  will  decrease,  zones  1 
through  3  advertising  pound  rates  will 
decrease,  zones  5  through  8  advertising 
pound  rates  will  increase,  the  editorial 
pound  rate  will  increase,  and  the 
editorial  per-piece  discoimt  will 
increase.  Authorization  fees  will  not 
change,  except  that  the  additional  entry 
fee  will  decrease  from  $85.00  to  $50.00. 

Rate  Structure 

Per-Piece  Rates.  Separate  5-digit  and 
3-digit  presort  per-piece  rates  are 
proftosed  for  Regular,  Nonprofit, 
Classroom,  and  In-County  subclasses.  It 
is  further  proposed  that  Ae  3-digit  rates 
will  apply  to  both  imique  and 
nonunique  3-digit  ZIP  Code  prefixes. 

To  qualify  for  the  nonautomation  5- 
digit  rates,  mail  must  be  prepared  in  a 
5-digit  package  of  six  or  more  pieces 
and  must  be  containerized  as  follows: 
for  letter  mail,  be  placed  in  a  5-digit 
tray;  for  nonautomation  flat  mail,  be 
placed  in  a  5-digit  sack  or  on  any  level 
of  pallet.  To  quafify  for  automation  5- 
digit  rates  for  letters,  mail  must  be  part 
of  a  group  of  150  pieces  for  the  same  5- 
digit  or  5-digit  scheme,  properly  placed 
in  a  5-digit  or  5-digit  scheme  tray.  To 
qualify  for  automation  5-digit  rates  for 
fiats,  mail  must  be  prepared  in  a  5-digit 
package  of  six  or  more  pieces  and 
placed  in  any  level  of  sack  or  on  any 
level  of  pallet. 

To  qualify  for  the  nonautomation  3- 
digit  rates,  sacked  flat-sized  mail  must 
be  prepared  in  a  5-digit  or  3-digit 
package  of  six  or  more  pieces  each  and 
must  be  placed  in  a  3-digit  sack;  trayed 
letter-size  mail  must  be  prepared  in  a  5- 
digit  or  3-digit  package  of  six  or  more 
pieces  each,  and  must  be  placed  in  a  3- 
digit  tray.  Palletized  flat-sized  mail  must 
be  prepared  in  a  3-digit  package  of  six 
or  more  pieces  and  placed  on  a  3-digit 
or  higher  level  of  pallet. 

To  qualify  for  automation  3-digit  rates 
for  letters,  mail  must  be  part  of  a  group 
of  150  pieces  for  the  same  3-digit  or  3- 
digit  scheme  and  be  properly  placed  in 


a  3-digit  or  3-digit  scheme  tray.  To 
qualify  for  automation  3-digit  rates  for 
flats,  mail  must  be  prepared  in  a  3-digit 
package  of  six  or  more  pieces  and 
placed  in  a  3-digit  or  higher  level  of 
sack  or  on  a  3-digit  or  higher  level  of 
pallet. 

Mail  Preparation 

Automation  Letters.  It  is  proposed 
that  preparation  of  the  5-digit  or  5-digit 
scheme  sort  for  letter-size  automation 
rate  mailings  be  revised  from  a  required 
level  of  sort  to  an  optional  level  of  sort. 

SCF  Sack.  It  is  proposed  that  the 
preparation  of  an  SCF  sack  for  nonletter 
mail  be  revised  from  an  optional  level 
of  preparation  to  a  required  level  of 
preparation.  SCF  packages  will  not  be 
permitted.  Prep)aration  of  an  optional 
origin/required  entry  3-digit  sack  will  be 
eliminated  and  preparation  of  an 
optional  origin/required  entry  SCF  sack 
wrill  be  required. 

Forwarding  and  Return 

Charges  for  the  return  of  Periodicals 
mail  bearing  the  "Address  Service 
Requested"  endorsement  will  be  paid  at 
the  First-Class  Mail  rates  for  pieces 
weighing  11  ounces  or  less  and  at  the 
Priority  Mail  rates  for  pieces  weighing 
over  11  ounces.  This  is  due  to  the 
elimination  of  the  Standard  Mail  (A) 
single-piece  rates  discussed  below. 

5.  Standard  Mail  (A) 

Rate  Highlights 

Reductions  are  proposed  for  most  of 
the  pound  rates.  A  change  in  the 
relationship  between  the  basic 
Enhanced  Carrier  Route  rates  and  the  5- 
digit  Automation  letter  rates  is 
proposed.  The  5-digit  Automation  letter 
rates  would  be  lower  than  the  basic 
Enhanced  Carrier  Route  rates.  The 
proposed  basic  Enhanced  Carrier  Route 
rates  are  the  same  for  letter-size  and  for 
nonletter-size  pieces.  A  $0,032  (regular) 
and  $0,008  (nonprofit)  per-piece  rate  (in 
addition  to  the  pound  rate)  is  proposed 
for  saturation  Enhanced  Carrier  Route 
mailings  subject  to  the  piece/pound 
rates.  The  annual  presort  mailing  fee  is 
proposed  to  increase  from  $85.00  to 
$100.00. 

Rate  Structure 

Elimination  of  Single-Piece  Rates.  It  is 
proposed  to  eliminate  the  single-piece 
Standard  Mail  (A)  rates.  If  the  single- 
piece  Standard  Mail  (A)  subclass  were 
kept,  its  proposed  rates  would  exceed 
the  First-Class  Mail  rates.  Standard  Mail 
(A)  rates  are  designed  to  be  bulk  or 
presorted  rates.  The  elimination  of 
single-piece  Standard  Mail  (A)  rates  will 
eliminate  the  current  dual  system  for 
processing  and  transporting  individual 
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lightweight  pieces  (pieces  weighing  less 
than  16  ounces).  The  elimination  of 
single-piece  Standard  Mail  (A)  rates  will 
affect  the  treatment  of  pieces  in  mailing 
jobs  that  remain  after  preparing  an 
Enhanced  Carrier  Route  and/or  an 
Automation  rate  mailing.  See  "Mail 
Preparation"  below  for  further 
information.  It  also  will  affect  the  fees 
for  forwarding  and  return  of  Standard 
Mail  (A)  as  described  imder  "forwarding 
and  return"  below.  With  one  exception, 
single  pieces  that  weigh  less  than  16 
ounces  will  be  subject  to  return  postage 
at  single-piece  First-Class  or  Priority 
Mail  rates  (multiplied  by  2.472).  The 
exception  is  that  single  pieces  weighing 
less  than  16  oimces  that  could  qualify 
for  single-piece  Special  Standanl  Mail 
or  Library  Mail  rates  mil  continue  to  be 
eligible  for  those  rates  upon  return  if 
properly  end(»sed  because  there  are  no 
minimimi  weight  requirements  for  those 
two  subclasses  of  Standard  Mail  (B). 

Residual  Shape  Surcharge.  A  $0.10 
per-piece  residual  shape  surcharge  is 
proposed  (in  addition  to  the  applicable 
nonletter  postage)  for  pieces  that  aie 
prepared  as  parcels  or  that  are  not  letter 
size  or  flat  size.  This  surcharge  will 
apply  to  such  pieces  mailed  at  all 
Standard  Mail  (A)  subclasses  (Regular, 
Enhanced  Carrier  Route,  Nonpro^t, 
Nonprofit  Enhanced  Carrier  Route). 

Hazardous  Materia]  Surcharges. 
Surcharges  for  mailable  hazardous 
material  are  proposed.  Separate  per- 

giece  surcharges  are  proposed  for 
azardous  medical  material  ($0.50)  and 
for  other  hazardous  material  ($1.00). 

Mail  Preparation 

Rate  Markings  and  Nomenclature. 
Many  mailers  have  indicated  a 
preference  for  "Presoried  Standard" 
over  "Bulk  Rate"  as  the  basic  rate 
marking  for  their  mail.  The  Postal 
Service  also  prefers  this  marking 
because  it  indicates  the  mail  class  and 
is  consistent  with  the  rate  markings  for 
First-Class  Mail.  Accordingly,  the  Postal 
Service  proposes  revising  the  basic  rate 
marking  requirements  for  regular  rate 
mailings  (including  Enhanced  Carrier 
Route)  from  "Bulk  Rate"  or  "Blk.  Rt."  to 
"Presorted  Standard"  or  "PRSRT  STD." 
Mailers  will  be  given  one  year  from  the 
date  of  implementation  of  the  R97-1 
rate  case  to  change  their  markings. 
During  the  one-year  transition  period, 
either  the  "Bulk  Rate"  or  the  "Presorted 
Standard"  markings  or  their  authorized 
abbreviations  will  be  acceptable.  For 
simplicity,  July  1, 1999,  is  used  in  the 
proposed  DMM  language  to  represent 
the  date  that  is  one  year  after 
implementation  of  the  R97-1  rate  case. 
This  date  will  be  revised  in  the  Bnal 
rule  to  give  effect  to  the  actual  date  of 


implementation  as  decided  by  the  Postal 
Service  Board  of  Governors. 

To  provide  further  consistency,  the 
DMM  will  use  the  term  "Presorted 
Standard  Mail  (A)"  or  "Presorted 
Standard"  when  referring  to  the 
mailings  and  rates  now  referred  to  in  the 
DMM  as  "nonautomation  presort  (3/5 
and  basic)  Standard  Mail  (A)." 

It  also  is  proposed  that  pieces  subject 
to  the  $0.10  residual  shape  surcharge  be 
required  to  have  the  marking  "RSS" 
printed  on  each  piece  either  in  the 
postage  area  or  on  the  line  immediately 
above  or  two  lines  above  the  address. 

"Residual"  Pieces  to  a  Mailing  Job. 
Currently,  Standard  Mail  (A)  Enhanced 
Carrier  Route,  Automation,  and 
nonautomation  3/5  and  basic  presort  (to 
be  renamed  Presorted)  rate  mailings 
must  each  meet  a  separate  200-piece  or 
50-pound  minimum  quantity  per 
mailing  requirement.  Pieces  that  cannot 
meet  the  minimum  quantity  per  mailing 
requirement  must  be  mailed  at  the 
single-piece  Standard  MaifTA)  rates. 

Since  it  is  proposed  to  eliminate  the 
single-piece  Standard  Mail  (A)  rates,  the 
Postal  Service  proposes  a  limited 
exception  to  the  minimum  volume 
requirements  for  maiUngs  at  Presorted 
(3/5  and  besic)  rates  for  "residual" 
pieces  in  a  Standard  Mail  (A)  mailing 
job.  These  residual  pieces  are  groups  of 
fewer  than  200  pieces  that  remain  after 
prepcuing  an  Enhanced  Carrier  Route  or 
Automation  mailing  (or  both). 

Specifically,  the  Postal  Service 
proposes  that  these  "residual"  pieces  be 
subject  to  the  apphcable  Presorted 
Standard  Mail  (A)  rates  (nonautomation 
3/5  and  basic  rates).  Under  this 
proposal,  pieces  in  an  Enhanced  Carrier 
Route  rate  mailing  and/or  in  an 
Automation  rate  mailing  that  have  each 
separately  met  a  200-piece  or  50-pound 
minimum  quantity  requirement  may  be 
counted  toward  the  minimum  quantity 
requirement  for  a  Presorted  (3/5  and 
basic)  rate  mailing,  provided  that  (1)  the 
Enhanced  Carrier  Route  rate  mailing 
and/or  the  Automation  rate  mailing,  and 
the  Presorted  rate  mailing  are  part  of  the 
same  mailing  job,  and  (2)  the  mailings 
are  all  reported  on  the  same  postage 
statement.  Under  no  circumstances  may 
pieces  mailed  at  the  Presorted  Standard 
(nonautomation  3/5  and  basic)  rates  be 
counted  toward  the  minimum  volume 
requirements  for  an  Enhanced  Carrier 
Route  or  an  Automation  rate  mailing. 
Furthermore,  the  pieces  mailed  at  the 
Presorted  Standard  rates  must  not  bear 
any  Enhanced  Carrier  Route  or 
Automation  markings.  Only  "Presorted 
Standard"  (or  until  July  1,  1999,  "Bulk 
Rate"),  "Nonprofit  Organization,"  or 
applicable  authorized  abbreviations  may 


appear  on  pieces  mailed  at  the  Presorted 
Standard  rates. 

The  alternative  of  subjecting  these 
"residual"  pieces  to  First-Class  Mail 
rates  raises  problems  for  both  mailers 
and  the  Postal  Service:  mailers  would 
have  to  submit  two  postage  statements 
and  the  Postal  Service  would  have  to 
enter  information  from  two  postage 
statements  into  its  Permit  System.  Also, 
the  forwarding  and  return  rules  are 
different  for  the  two  classes  of  mail. 
Ancillary  service  endorsements 
intended  for  the  majority  of  the  mailing 
job  that  is  being  mailed  as  Standard 
Mail  (A)  might  not  be  appropriate  for 
the  "residual"  portion  of  the  job  that  is 
mailed  as  single-piece  First-Class  Mail. 
For  example,  "Change  Service 
Requested"  is  available  to  all  Standard 
Mail  (A),  whereas  for  First-Class  Mail  it 
is  available  only  to  mailers  participating 
in  the  electronic  address  change  service 
(ACS).  To  ensure  that  "residual"  pieces 
mailed  at  the  First-Class  Mail  rates 
receive  the  correct  forwarding  and 
return  services,  mailers  would  have  to 
use  envelopes  that  bear  First-Class  Mail 
rate  markings  but  did  not  bear  the 
Standard  Mail  (A)  markings  "Bulk 
Rate,"  "Presorted  Standard,"  or 
"Nonprofit  Organization"  or 
inappropriate  ancillary  service 
endorsements.  However,  re-enveloping 
the  "residual"  mailpieces  would  be  time 
consiuning,  expensive,  and  impractical 
for  most  Standard  Mail  (A)  mailers.  If 
the  Postal  Service  allowed  mailers 
simply  to  add  a  "single-piece"  or  a 
"First-Class  single-piece"  marking  to 
their  "residual"  mailpieces,  mail 
processing  and  delivery  personnel 
would  have  to  Adsually  verify  the 
postage  and  address  areas  of  each 
mailpiece  to  ensure  proper  handling 
and  deUvery— -a  costly  and  inefficient 
process.  Furthermore,  there  are  different 
service  standards  for  First-Class  Mail 
and  Standard  Mail  (A).  This  would  pose 
a  significant  complicating  factor  for 
mailers  with  time-sensitive  advertising 
such  as  that  for  sales  on  certain  dates. 
If  the  "residual"  portion  of  a  Standard 
Mail  (A)  mailing  job  were  required  to  be 
mailed  at  First-Class  Mail  rates,  it  could 
arrive  too  early  to  have  the  intended 
effect  on  the  tecipient.  It  also  would 
pose  difficulties  for  mailers  attempting 
to  schedule  follow-up  activities,  such  as 
telemarketing,  staffing,  etc.,  aroimd  in- 
home  delivery  dates.  The  option  to  mail 
the  "residual"  portion  at  a  later  date  so 
that  its  First-Class  Mail  delivery  dates 
would  better  coincide  with  the  Standard 
Mail  (A)  delivery  dates  for  the  major 
portion  of  the  mailing  job  would  not  be 
possible  for  permit  imprint  mailers 
because  the  "residual"  mail  would  not 


UMI 


Federal  Register /Vol.  63.  No.  50 /Monday,  March  16,  1998 /Proposed  Rules 


12867 


meet  the  minimum  quantity 
requirement  of  200  pieces  necessary  to 
submit  a  single-piece  rate  permit 
imprint  mailing. 

Forwarding  and  Return 

With  two  exceptions,  charges  for  the 
forwarding  and  return  of  Standard  Mail 
(A)  will  be  paid  at  the  First-Class  Mail 
rates  for  pieces  weighing  11  ounces  or 
less  and  at  the  Priority  Mail  rates  for 
pieces  weighing  over  11  ounces.  This  is 
due  to  the  elimination  of  the  single- 
piece  Standard  Mail  (A)  rates  discussed 
above.  The  exceptions  are  (1)  matter 
returned  under  Bulk  Parcel  Return 
Service  (BPRS)  and  (2)  matter  that 
qualiHes  for  a  single-piece  Special 
Standard  Mail  or  Library  Mail  rate 
under  DMM  E630  and  is  endorsed  to 
show  that  forwarding  and  return  is 
requested  at  one  of  those  rates. 

6.  Standard  Mail  (B) 

Rate  Highlights 

Because  of  cost  increases.  Parcel  Post 
as  a  whole  is  proposed  to  have  higher 
than  average  rate  increases.  Increases 
are  proposed  to  most  Bound  Printed 
Matter  and  Library  Mail  rates.  On 
average,  proposed  Special  Standard 
Mail  rates  will  be  about  the  same  as 
current  rates.  The  annual  fees  for 
destination  bulk  mail  center  (DBMC) 
rates  and  presorted  Special  Standard 
Mail  have  increased  from  $85.00  to 
$100.00.  The  fee  for  pickup  service  for 
Parcel  Post  is  proposed  to  increase  from 
$4.95  to  $8.25  per  occurrence.  (Pickup 
service  is  not  available  for  maiUngs 
claiming  Parcel  Post  destination  entry 
rates  or  Origin  Bulk  Mail  Center 
(OBMC)  discounts.) 

Rate  Structure 

All  Standard  Mail  (B).  a.  Barcoded 
Discount.  A  discount  of  $0.04  per  piece 
is  proposed  for  machinable  pieces 
bearing  a  correct  and  properly  prepared 
barcode  representing  the  5-digit  ZIP 
Code  of  the  address  on  the  mailpiece. 
To  be  eligible,  the  pieces  must  be  part 
of  a  mailing  containing  at  least  50  pieces 
of  Parcel  Post.  The  Postal  Service  is 
investigating  a  process  to  certify  the 
quality  of  barcodes.  This  barcoded 
discount  would  be  available  for  all 
Standard  Mail  (B)  rates  except  Parcel 
Post  mail  at  the  destination  sectional 
center  facility  (DSCF)  or  destination 
delivery  unit  (DDU)  rates.  Parcel  Post 
DBMC  rate  mail  entered  at  an  auxiliary 
service  facility  (ASF).  Bound  Printed 
Matter  at  the  Carrier  Route  rates,  and 
presorted  Special  Standard  Mail  at  the 
5-digit  rate. 

b.  Delivery  Confirmation.  It  is 
proposed  to  offer  delivery  confirmation 


service  with  Standard  Mail  (B).  This 
service  would  be  obtained  in  two  forms; 
(1)  an  electronic  option  for  a  $0.25  fee 
for  mailers  who  apply  the  identifying 
barcodes  to  each  piece,  provide  an 
electronic  manifest,  and  retrieve 
confirmation  information  electronically; 
and  (2)  a  retail  option  for  a  $0.60  fee, 
with  delivery  information  provided 
through  a  USPS  Internet  address  or  a 
toll-free  telephone  number.  Mailers 
using  the  electronic  option  must  have 
the  quality  of  their  printed  barcodes 
certified  by  the  USPS.  See  DMM  S918 
in  Part  B  for  details  on  preparing 
delivery  confirmation  mail. 

Parcel  Post.  a.  Presort  Discounts  for 
Inter-BMC  Rates.  An  Origin  BMC 
(OBMC)  discount  of  $0.57  per  piece  is 
proposed  for  mail  entered  at  a  BMC  that 
is  sorted  to  BMCs  if  machinable  parcels 
or  sorted  to  BMCs  and  ASFs  if 
nonmachinable  parcels.  A  BMC  Presort 
discount  of  $0.12  per  piece  is  proposed 
for  pieces  sorted  to  BMCs  if  machinable 
parcels  or  sorted  to  BMCs  and  ASFs  if 
normiachinable  parcels  and  entered  at 
any  postal  facihty  other  than  a  BMC  that 
accepts  bulk  mailings.  To  qualify  for 
either  of  these  rates,  pieces  must  be  part 
of  a  mailing  of  at  least  50  pieces  mailed 
at  Parcel  Post  rates.  See  "Mail 
Preparation"  below  for  more  details. 

b.  Drop  Shipment  Hates.  A  new  rate 
schedule  is  proposed  for  pieces  entered 

at  the  delivery  unit  from  which  the 
parcels  are  delivered  (destination 
delivery  unit  (DDU)  rate).  DDU  rate 
pieces  must  be  part  of  a  mailing  of  at 
least  50  pieces  mailed  at  Parcel  Post 
rates.  A  new  rate  schedule  also  is 
proposed  for  pieces  entered  at  the 
destination  sectional  center  facility 
(DSCF).  DSCF  rate  pieces  must  be  part 
of  a  mailing  of  at  least  50  pieces  mailed 
at  Parcel  Post  rates.  DSCF  rate  pieces 
must  be  sorted  to  5-digit  ZIP  Codes  as 
described  under  "Mail  Preparation" 
below. 

c.  Balloon  Hate.  It  is  proposed  that 
any  item  weighing  less  than  15  pounds 
and  measuring  over  84  inches  (but  less 
than  108  inches)  in  combined  length 
and  girth  be  charged  the  applicable 
Parcel  Post  rate  for  a  15-pound  parcel. 

d.  Oversized  Pieces.  It  is  proposed  to 
allow  up  to  10%  of  the  pieces  in  each 
Parcel  Post  mailing  to  measure  over  108 
inches,  but  not  more  than  130  inches,  in 
combined  length  and  girth.  Such 
oversized  pieces  would  be  charged  the 
applicable  Parcel  Post  rate  for  a  70- 
pound  parcel. 

e.  Hazardous  Material  Surcharges. 
Surcharges  for  mailable  hazardous 
material  are  proposed.  Separate  per- 
piece  surcharges  are  proposed  for 
hazardous  medical  material  ($0.50)  and 
for  other  hazardous  material  ($1.00). 


Library  Mail.  Hazardous  Material 
Surcharges.  Surcharges  for  mailable 
hazardous  material  are  proposed. 
Separate  per-piece  surcharges  are 
proposed  for  hazardous  medical 
material  ($0.50)  and  for  other  hazardous 
material  ($1.00). 

Mail  Preparation 

Markings,  a.  General.  It  is  proposed  to 
require  that  the  current  subclass 
markings  "Bound  Printed  Matter," 
"Special  Standard,"  and  "Library  Rate" 
or  "Library  Mail"  (or  authorized 
abbreviations)  be  placed  in  the  postage 
area  on  each  mailpiece  (i.e.,  be  printed 
or  produced  as  part  of,  or  directly  below 
or  to  the  left  of,  the  permit  imprint 
indicia,  meter  stamp  or  impression,  or 
adhesive  or  precanceled  stamp).  In 
addition,  it  is  proposed  that  Standard 
Mail  (A)  mailed  at  one  of  these  Standard 
Mail  (B)  rates  under  the  exception  in 
DMM  E612.4.6  would  be  required  to 
bear  the  appropriate  Standard  Mail  (B) 
rate  marking  rather  than  the  applicable 
Standard  Mail  (A)  rate  marking. 

b.  Parcel  Post.  It  is  proposed  that  all 
Parcel  Post  rate  mail  bear  a  "Parcel 
Post"  or  "PP"  rate  marking  in  the 
postage  area.  This  would  include 
Standard  Mail  (A)  mailings  paid  at 
Parcel  Post  rates  under  the  exception  in 
DMM  E612.4.6.  Mailings  qualifying  for 
drop  shipment  rates  must  bear  an 
additional  marking.  A  new  generic  drop 
shipment  marking  is  proposed,  which 
will  be  required  on  each  piece  mailed  at 
a  DBMC,  DSCF,  or  DDU  rate.  The 
proposed  marking  "Drop  Shipment"  or 
its  abbreviation  "D/S"  must  be  printed 
or  produced  as  part  of,  or  directly  below 
or  to  the  left  of,  the  permit  imprint  or 
meter  indicia,  or  may  appear  in  the  line 
above  or  two  lines  above  the  address. 
The  drop  shipment  marking  would  be  in 
addition  to  the  "Parcel  Post"  marking  or 
abbreviation. 

Because  of  the  new  generic  drop 
shipment  marking,  the  requirement  for 
the  marking  "DBMC  Parcel  Post"  or 
"DBMC  PP"  is  eliminated  for  DBMC 
rate  mail.  Also  eUminated  is  the 
requirement  to  show  the  5-digit  or  3- 
digit  ZIP  Code  of  the  post  office  of 
mailing  in  the  drop  shipment  marking  if 
the  postage  for  the  piece  is  paid  with  a 
permit  imprint  and  the  office  of  mailing 
is  in  a  different  3-digit  ZIP  Code  area 
from  the  post  office  in  the  return 
address.  For  Parcel  Post,  the 
requirement  for  a  "Bulk  Rate"  marking 
also  has  been  eliminated.  Mailpieces 
bearing  the  "DBMC  Parcel  Post,"  the  3- 
digit  ZIP  Code  of  the  office  of  mailing, 
and  "Bulk  Rate"  markings  will  be 
accepted  for  one  year  after 
implementation  of  the  R97-1  rate  case. 
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c.  Bound  Printed  Matter.  It  is 
proposed  to  change  the  marking  "Bulk 
Rate"  or  "Blk.  Rt."  to  "Presorted"  or 
"PRSRT"  for  bulk  Bound  Printed  Matter 
mailings.  The  "Presorted"  portion  of  the 
marking  will  be  permitted  to  appear  in 
either  the  postage  area  or  in  the  line 
above  or  two  lines  above  the  address. 
The  name  of  the  rate  category  also  will 
change  from  bulk  Bound  Printed  Matter 
to  presorted  Bound  Printed  Matter.  For 
carrier  route  Bound  Printed  Matter,  the 
need  for  the  "Bulk  Rate"  marking  in 
addition  to  the  "Carrier  Route  Presort" 
marking  is  eliminated.  Carrier  route 
Bound  Printed  Matter  mailings  must 
show  "Bound  Printed  Matter"  in  the 
postage  area  and  "Carrier  Route  Presort" 
or  "CAR-RT  SORT"  in  the  postage  area 
or  in  the  line  above  or  two  lines  above 
the  address.  Mailers  will  be  permitted, 
but  not  required,  to  show  the 
"Presorted"  or  "PRSRT"  marking  on 
carrier  route  Bound  Printed  Matter  in 
addition  to  the  required  "Bound  Printed 
Matter"  and  "Carrier  Route  Presort"  or 
"CAR-RT  SORT"  markings.  The 
"Catalog"  or  "Catalog  Rate"  marking  is 
eliminated  for  Bound  Printed  Matter. 
Pieces  bearing  the  "Bulk  Rate"  or  "Blk. 
Rt."  and  "Catalog"  or  "Catalog  Rate" 
markings  will  be  accepted  for  one  year 
after  implementation  of  the  R97-1  rate 
case. 

d.  Special  Standard.  For  Presorted 
Special  Standard  mail,  it  is  proposed  to 
allow  the  "Presorted"  portion  of  the 
current  marking  to  be  abbreviated 
"PRSRT"  and  to  allow  it  to  appear 
either  in  the  postage  area  or  in  the  line 
above  or  two  lines  above  the  address. 
The  "Special  Standard"  marking  will  be 
required  to  be  placed  in  the  postage 
area. 

Origin  BMC  Discount.  To  qualify  for 
the  Origin  BMC  (OBMC)  discount,  a 

[)iece  must  be  part  of  a  mailing  of  at 
east  50  Parcel  Post  rate  pieces.  Pieces 
eligible  for  the  Origin  BMC  rate  must  be 
entered  at  a  BMC.  Machinable  parcels: 
(1)  must  be  sorted  to  BMCs  using  DMM 
labeling  list  L601,  (2)  must  be  prepared 
in  pallet  boxes,  each  labeled  to  a  BMC 
and  each  containing  a  minimum  of  54 
inches  of  mail,  and  (3)  must  not  be 
sorted  into  overflow  pallet  boxes  or 
sacks.  Nonmachinable  parcels:  (1)  must 
be  sorted  to  BMCs  and  ASFs  using  new 
DMM  labeling  list  L605,  (2)  must  be 
placed  directly  on  pallets  (no  pallet 
boxes  are  allowed),  each  labeled  to  a 
BMC  or  ASF  and  each  pallet  measuring 
at  least  48  inches  high  from  the  floor 
(mail  and  pallet),  and  (3)  must  not  be 
sorted  into  overflow  pallets  or  sacks. 
Pallets  and  pallet  boxes  also  must  meet 
the  provisions  of  M041. 

BMC  Presort  Discount.  To  qualify  for 
the  BMC  Presort  discount,  a  piece  must 


meet  the  same  rules  for  sorting 
machinable  parcels  to  BMCs  and 
nonmachinable  parcels  to  BMCs  and 
ASFs  as  required  for  the  Origin  BMC 
discount  above,  except  that  BMC  Presort 
mail  may  be  entered  at  any  postal 
facility  (other  than  a  BMC)  that  has  a 
business  mail  entry  unit. 

DSCF  Rate.  To  qualify  for  the  DSCF 
rate,  a  piece  must  be  part  of  a  mailing 
of  at  least  50  Parcel  Post  rate  pieces. 
Pieces  eUgible  for  the  DSCF  rate  must  be 
entered  at  an  SCF  listed  in  DMM  LOOS 
and  must  be  for  delivery  within  the 
service  area  of  the  entry  SCF.  To  qualify, 
the  pieces  must  be  presorted  and 
labeled  to  S-digit  sacks  or  pallets  as 
follows.  Machinable  and 
nonmachinable  parcels  may  be 
combined  in  the  same  sack  or  pallet  to 
meet  the  minimum  sortation 
requirements.  If  sacked,  each  5-digit 
sack  must  contain  a  minimum  of  10 
pieces.  If  pelletized,  each  5-digit  pallet 
must  meet  one  of  the  following 
minimum  preparation  requirements:  (1) 
contain  at  least  50  pieces  and  250 
pounds  of  mail,  or  (2)  be  at  least  42 
inches  high  (height  of  mail  and  pallet). 
Pallet  boxes  are  not  permitted. 

If  palletized,  the  following  additional 
requirements  or  restrictions  could 
apply.  Currently,  many  BMCs  transport 
mail  for  certain  5-digit  ZIP  Code  areas 
directly  to  the  5-digit  associate  post         • 
office.  A  draft  list  of  these  5-digit  areas 
is  found  in  DMM  Exhibit  E652.5.0  in 
Part  B.  It  is  likely  that  this  hst  will  be 
revised  in  the  final  rule.  Five-digit 
pallets  prepared  for  the  DSCF  rate  for 
the  5-digit  ZIP  Codes  listed  in  this 
exhibit  will  be  required  to  be  entered  at 
the  BMC  rather  than  at  the  SCF  to  obtain 
the  DSCF  rate.  This  will  avoid  incurring 
additional  handling  and  transportation 
of  this  mail  at  the  affected  SCFs. 
However,  sacked  mail  for  the  5-digit  ZIP 
Codes  listed  in  Exhibit  E652.5.0  must 
always  be  entered  at  the  SCF  (not  at  the 
BMC).  In  addition,  there  are  certain 
associate  post  offices  that  cannot  unload 
pallets.  A  list  of  these  facilities  may  be 
found  in  the  Drop  Shipment  Product 
that  is  currently  available  from  the 
National  Customer  Support  Center 
(NCSC)  in  Memphis,  TN,  1-800-238- 
3150.  For  these  5-digit  ZIP  Codes,  the 
DSCF  rate  will  be  available  only  for  mail 
that  can  be  presented  in  5-digit  sacks 
containing  a  minimum  of  10  pieces  (i.e., 
the  DSF  rate  will  not  be  available  for 
palletized  mail).  For  DSCF  mail,  the 
Postal  Service  will  unload  palletized 
loads.  Mailers  must  unload  sacked  and 
bedloaded  mailings.  Except  for  local 
mailings,  appointments  for  dropping 
mail  at  an  SCF  must  be  scheduled 
through  the  appropriate  district  control 


center  (see  DMM  E652  in  Part  B).  Pallets 
also  must  meet  the  provisions  of  M041. 

DDU  Rate.  To  qualify  for  the  DDU 
rate,  a  piece  must  be  part  of  a  mailing 
of  at  least  50  Parcel  Post  rate  pieces. 
Pieces  eligible  for  the  DDU  rate  must  be 
entered  at  the  postal  facility  where  the 
carrier  who  delivers  the  parcel  is 
located.  There  are  no  specific  sortation 
requirements  other  than  the  requirement 
that  mail  must  be  separated  by  5-digit 
ZIP  Code  when  unloaded  at  the  DDU 
facility,  and  the  mail  must  not  be 
prepared  in  pallet  boxes.  If  a  mailer 
chooses  to  sadc  or  palletize,  there  are  no 
minimum  sack  or  pallet  requirements, 
but  the  sack  or  pallet  must  be  labeled  as 
a  5-digit  sack  or  pallet.  The  mailer  is 
responsible  for  unloading  all  DDU  loads 
(even  if  palletized).  Appointments  must 
be  made  by  contacting  the  DDU  at  least 
one  day  in  advance.  Mailers  desiring 
electronic  confirmation  of  DDU  mail 
entry  also  must  schedule  the 
appointment  through  the  district  control 
center.  A  list  of  delivery  unit  facilities 
and  their  telephone  numbers  is 
available  through  the  NCSC  in  the  Drop 
Shipment  Product. 

Plant-Verified  Drop  Shipment  (PVDS). 
Pieces  must  be  part  of  a  mailing  of  at 
least  50  Parcel  Post  rate  pieces  in  order 
to  qualify  for  DDU.  DSCF.  and  DBMC 
rates,  and  to  qualify  for  OBMC,  BMC 
Presort,  and  barcoded  discounts.  When 
'  Parcel  Post  rate  pieces  are  submitted 
imder  PVDS  procedures,  mailers  may 
use  the  total  of  all  line  items  for  all 
destinations  on  a  PVDS  register  or  PVDS 
postage  statement  to  meet  the  minimum 
50-piece  volume  requirement.  This 
means  a  mailer  may  enter  fewer  than  50 
pieces  at  an  individual  destination, 
provided  there  are  at  least  50  Parcel  Post 
rate  pieces  for  the  total  of  all  the  entry 
points  for  that  single  mailing  job  listed 
on  the  PVDS  register  or  PVDS  postage 
statement. 

Bulk  Parcel  Post.  Bulk  Parcel  Post  is 
a  separate  subclass  of  Standard  Mail  (B). 
Currently,  there  are  no  rates  in  effiect  for 
this  subclass,  and  no  rates  for  this 
subclass  were  proposed  by  the  Postal 
Service  in  Docket  No.  R97-1.  DMM 
E620.2.4e  currently  states  that  "the  bulk 
Parcel  Post  rate  is  the  rate  applicable  to 
each  piece  in  a  bulk  Parcel  Post  rate 
mailing  at  the  single-piece  rate  or  DBMC 
rate  for  that  zone  for  an  item  equal  to 
the  average  weight  per  piece  for  all 
parcels  in  the  mailing  to  that  zone, 
rounded  up  to  the  next  whole  pound." 
This  DMM  section  therefore  establishes 
a  method  of  computing  postage  at  Parcel 
Post  rates.  For  mailings  of  identical 
weight  pieces,  this  averaging  method  is 
inconsequential,  because  the  average 
weight  of  all  the  pieces  to  a  zone  will 
always  be  the  weight  of  a  single  piece. 
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For  mailings  of  honidentical  weight 
pieces,  DMM  E620.2.2b  currently  states 
that  this  method  of  postage  payment  can 
be  used  only  if  authorized  by  the  rates 
and  classification  service  center  (RCSC) 
serving  the  post  office  of  mailing.  The 
Postal  Service  is  proposing  tg  remove 
sections  E620.2.2  and  E620.2.4e  from 
the  DMM.  Postal  Service  Headquarters 
is  not  aware  of  any  mailer  that  is 
currently  authorized  to  use  this  mejthod 
of  postage  payment.  If  in  fact  there  are 
mailers  using  this  method,  they  may 
request  that  their  RCSC  issue  an 
authorization  for  continuation  of  their 
postage  payment  procedure  as  an 
alternate  mailing  system  under  DMM 
P730.  This  measxire  promotes  clarity  in 
the  DMM.  The  Postal  Service  is 
proposing  various  new  rates  and 
discounts  for  Parcel  Post  that  could  be 
considered  "bulk  rates"  because  they 
require  a  minimum  volume  of  50  pieces 
per  mailing.  Therefore,  removing 
references  to  "Bulk  Parcel  Post  rates"  in 
DMM  E620  will  reduce  confusion  with 
the  eUgibility  section  for  Parcel  Post 
rates  in  new  DMM  E630.  As  indicated 
above,  the  Postal  Service  also  is 
proposing  to  remove  the  requirement  to 
mark  pieces  with  a  "Bulk  Parcel  Post" 
rate  marking.  New  DMM  E630.6.0  is 
reserved  for  any  future  rates  and 
requirements  for  the  Bulk  Parcel  Post 
subclass. 

7.  Special  Services 

Address  Correction 

No  change  is  proposed  to  address 
correction  service  fees  ($0.50  manual. 
$0.20  automated,  per  notice  issued). 

Address  Changes  for  Election  Boards 

The  fee  is  proposed  to  increase  from 
$0.17  to  $0.20.  See  DMM  R900.10.3  in 
PartB. 

Business  Reply  Mail  (BRM) 

It  is  proposed  that  the  annual  permit 
fee  increase  from  $85.00  to  $100.00,  and 
the  annual  accounting  fee  increase  from 
$205.00  to  $300.00.  For  regular  BRM, 
mailers  will  pay  the  applicable  First- 
Class  Mail  rates  plus  a  per-piece  charge. 
The  per-piece  charge  for  regular  BRM 
with  an  advance  deposit  account  will 
decrease  from  $0.10  to  $0.08.  The  per- 
piece  charge  for  regular  BRM  without  an 
advance  deposit  account  will  decrease 
from  $0.44  to  $0.30. 

It  is  proposed  that  a  new  category  of 
BRM,  Qualified  Business  Reply  Mail 
(QBRM),  replace  the  current  Business 
Reply  Mail  Accounting  System 
(BRMAS)  category.  For  QBRM,  mailers 
also  will  pay  postage  plus  a  fee; 
however,  a  lower  &%t-ounce  rate  of 
postage  of  $0.30  for  letters  and  $0.18  for 


cards  is  proposed  for  QBRM.  Mailers  of 
QBRM  also  will  pay  a  $0.06  per-piece 
charge  and  be  required  to  use  a  business 
reply  mail  advance  deposit  account. 

Mailpiece  design  and  barcoding 
requirements  are  revised  for  both 
regular  BRM  and  QBRM.  Regular  BRM 
and  QBRM  pieces  that  bear' a  barcode 
will  be  required  to  meet  the  automation 
letter  mailpiece  design  requireinents  in 
DMM  C810  and  the  barcoding  standards 
in  C840,  so  that  there  are  uniform 
requirements  for  mail  that  is  processed 
on  barcode  sorters.  This  will  result  in 
revised  standards  for  preparation  of 
barcode  window  envelopes,  including 
the  placement  of  barcodes  as  they 
appear  through  the  windows.  It  also  will 
allow  a  company  logo  to  appear  beneath 
the  delivery  adcfress  line,  provided  that 
it  is  placed  no  lower  than  Vs  inch  from 
the  bottom  edge  of  the  mailpiece  and 
does  not  interfere  with  the  barcode  clear 
zone.  For  barcoded  and  nonbarcoded 
BRM,  references  to  mailpiece  design 
requirements  in  DMM  C810  and  C830 
will  replace  current  BRM  standards 
relative  to  reflectance  requirements, 
paper  weight,  and  self-mailers.  This  will 
lower  paper  basis  weight  reqairements 
for  envelopes  from  20-poimd  paper  to 
16-pound  paper  and  add  basis  weight, 
tabbing,  and  other  requirements  for  self- 
mailers.  It  is  likely  that  self-mailers  will 
be  processed  on  automated  equipment. 
Meeting  these  requirements  will  ensure 
their  ability  to  be  processed  without 
damage. 

The  minimum  thickness  requirements 
for  cards  that  are  not  barcoded  will  not 
change.  However,  cards  that  bear  a 
barcode  under  either  regular  BRM  or 
QBRM  will  be  required  to  meet  the 
thickness  requirements  in  DMM  C810, 
to  bring  the  barcoded  BRM  standards  in 
line  with  automation  standards  for  other 
mail.  For  barcoded  pieces,  this  will 
increase  the  minimum  thickness  for 
cards  measuring  greater  than  4  VW  inches 
high  by  6  inches  long  from  .007  inch  to 
.009  inch.  These  larger  cards  are  subject 
to  the  rate  for  "other  than  cards"  (now 
and  under  the  proposed  standards).  The 
minimum  thickness  for  barcoded  cards 
that  are  eligible  for  the  card  rate 
(measuring  4V4  inches  by  6  inches  or 
less)  will  continue  to  be  .007  inch. 

Carrier  Sequencing  of  Address  Cards 

The  fee  is  proposed  to  increase  from 
$0.17  to  $0.20.  See  DMM  R900.1.1  in 
PartB. 

Certificate  of  MaiUng 

Fees  are  proposed  to  increase.  See 
DMM  R900.4.0  in  Part  B. 


Certified  Mail 

The  fee  is  proposed  to  increase  from 
$1.35  to  $1.55.  See  DMM  R900.5.0  in 
Part  B. 

Collect  on  Delivery  (COD) 

Fees  are  proposed  to  increase.  See 
DMM  R900.6.0  in  Part  B.  It  also  is 
proposed  to  revise  COD  by  removing  its 
applicability  to  single-piece  Standard 
Mail  (A),  and  to  allow  it  to  be  used  in 
conjunction  with  delivery  confirmation  - 
service  (with  Priority  Mail  and  Standard 
Mail  (B)  only). 

Correction  of  Mailing  Lists 

The  per-correction  and  minimum  pef 
list  fees  are  proposed  to  increase.  See 
DMM  R900.10.1  in  Part  B. 

Delivery  Confirmation 

A  new  dehvery  confirmation  service 
is  proposed  for  Priority  Mail  and 
Standard  Mail  (B).  This  service  will 
provide  the  mailer  with  information 
about  the  date  of  delivery  or  attempted 
delivery.  It  is  anticipated  that  a 
signature  (electronic  return  receipt) 
service  also  will  be  available  in  early 
1999.  Until  then,  return  receipt  service 
under  DMM  S915  may  be  used  with 
dehvery  confirmation  only  if  purchased 
in  connection  with  insurance  for  over 
$50.00>  COD,  or  registry  service. 
Delivery  confirmation  service  will  be 
available  at  the  time  of  maiUng  only. 
This  service  will  be  obtained  in  two 
forms:  (1)  an  electronic  option  for 
mailers  who  apply  identifying  barcodes 
to  each  piece,  provide  an  electronic 
manifest,  and  retrieve  confirmation 
information  electronically;  and  (2)  a 
retail  (manual)  option,  for  which 
dehvery  information  would  be  provided 
through  a  USPS  Internet  address  or  a 
toll-free  telephone  number.  It  is 
proposed  that  delivery  confirmation 
may  be  combined  with  insured  mail, 
registered  mail,  COD.  or  special 
handling.  Dehvery  Confirmation  also 
may  be  combined  with  restricted 
delivery  only  if  purchased  along  with 
insurance  for  over  $50.00,  COD.  or 
registry  service.  See  DMM  S918  in  Part 
B  for  further  details  on  preparing 
delivery  confirmation  mail  and  R900.7.0 
for  fees. 

Express  Mail  Insurance 

Fees  for  merchandise  insured  for 
$500.01  to  $5,000.00  are  proposed  to    " 
increase.  See  DMM  R900.8.0  in  Part  B. 

Insured  Mail 

Fees  for  existing  insurance  service  are 
proposed  to  increase.  See  DMM 
R900.9.0  in  Part  B.  The  apphcability  of 
insurance  to  single-piece  Standard  Mail 
(A)  is  deleted.  Pieces  formerly  mailed  at 
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single-piece  Standard  Mail  (A)  rates  will 
be  mailed  as  First-Class  Mail  or  Priority 
Mail  and  therefore  will  retain  eligibility 
for  insurance.  The  proposal  contains 
provisions  for  providing  delivery 
confirmation  service  in  conjimction 
with  insurance  (for  Priority  Mail  and 
Standard  Mail  (B)  only).  In  addition,  a 
bulk  insurance  discount  of  $0.40  per 
piece  is  proposed.  To  qualify  for  the 
bulk  insurance  discount,  mailers  will  be 
required  to  (1)  enter  mailings  of  insured 
articles  under  an  approved  manifest 
mailing  system  agreement,  (2)  mail  a 
minimum  of  10,000  insured  articles 
annually  (a  total  of  all  insured  articles 
idailed  at  multiple  locations).  (3) 
provide  a  hard  copy  of  Form  3877,  Firm 
Mailing  Book  for  Accountable  Mail,  or 
facsimile  (4)  effective  early  1999,  also 
provide  a  soft  (electronic)  copy  of  Form 
3877,  in  an  approved  format.  Mailers 
will  be  required  to  request  authorization 
from  the  manager  of  Claims  and 
Processing  at  the  St.  Louis  Accounting 
Service  Center  (ASC)  to  mail  at  the  biilk 
insured  rates  and  to  file  claims  undw 
the  alternative  procedures  for  bulk 
insured  mail.  It  is  anticipated  that  in 
early  1999  programming  changes  will 
have  been  made  at  the  St.  Louis  ASC 
that  will  tie  in  to  the  anticipated 
completion  of  systems  to  electronically 
capture  information  on  accountable 
mail  at  debvery  units.  When  or  before 
these  changes  and  systems  are 
c(»npleted,  bulk  insurance  mailers  will 
be  provided  with  instructions  for 
electronically  filing  claims.  The  bulk 
insurance  discount  will  be  available 
when  rates  are  implemented  and  is  not 
dependent  on  electronic  claim  filing. 

Merchandise  Return  Service 

It  is  proposed  that  the  annual  permit 
fee  increase  from  $85.00  to  $100.00. 
There  is  no  proposed  increase  in  the 
charge  per  returned  mailpiece. 
Revisions  are  made  to  the  postage  that 
is  applicable  to  pieces  retiuned  that 
wei^  less  than  16  ounces  and  to  the 
maridng  requirements  that  specify  the 
return  rate  of  postage.  These  changes  are 
necessary  due  to  the  proposed 
elimination  of  single-piece  Standard 
Mail  (A)  rates.  The  proposed  postage 
and  marking  requirements  are  as 
follows.  If  the  permit  holder  desires 
matter  weighing  over  16  ounces  to  be 
returned  at  a  rate  other  dian  Parcel  Post, 
the  permit  holder  must  preprint  the 
appropriate  rate  marking  on  the  label 
("Priority"  or  "Priority  Mail,"  "Bound 
Printed  Matter,"  "Special  Standard,"  or 
"Library  Mail"  or  "Library  Rate"). 
Pieces  weighing  more  than  11  ounces 
and  less  than  16  ounces  may  be 
returned  only  at  Priority  Mail  rates,  or, 
if  the  contents  meet  the  applicable 


standards,  at  the  Special  Standard  or 
Library  Mall  rates.  The  permit  holder 
must  preprint  the  applicable  rate 
marking  on  matter  weighing  more  than 
11  ounces  and  less  than  16  ounces. 
Pieces  weighing  11  ounces  or  less  may 
be  returned  only  at  First-Class  Mail  or 
Priority  Mail  rates,  or,  if  the  contents 
meet  the  applicable  standards,  at  the 
Special  Standard  or  Library  Mail  rates. 
The  permit  holder  must  preprint  the 
applicable  rate  marking  on  matter 
weighing  11  ounces  or  less  returned  at 
the  Priority  Mail,  Special  Standard,  or 
Library  Mail  rates.  It  is  recommended 
but  not  required  that  matter  weighing  11 
ounces  or  less  to  be  mailed  at  the  First- 
Class  Mail  rates  bear  the  preprinted 
marking  "Pirst-Qass"  or  "First-Class 
Mail" 

Money  Orders 

No  changes  are  proposed  for  money 
orders. 

On-Site  Meter  Settings 

The  Postal  Service  is  proposing  to 
increase  two  of  the  on-site  meter  setting 
fees.  The  current  fee  of  $3.25  for 
additional  meter  setting  will  increase  to 
$4.00,  and  the  fise  for  checking  a  meter 
in  and  out  of  service  is  proposed  to 
increase  from  $7.50  to  $8.50.  No 
increases  are  proposed  to  the  scheduled 
^pointment  setting  fee  for  the  first 
meter  or  to  the  unscheduled  or 
emergency  setting  fee  for  the  first  meter. 

Parcel  Airlift 

Individual  parcel  airlift  fees  are 
proposed  to  increase  from  $0.40  to  $0.45 
for  up  to  two  pounds,  from  $0.75  to 
$0.85  for  over  two  up  to  three  pounds, 
from  $1.15  to  $1.30  for  over  three  to  up 
to  four  pounds,  and  irom  $1.55  to  $1.75 
for  over  four  poimds. 

Permit  Imprint 

The  application  fee  for  permit 
imprints  is  proposed  to  increase  frcHn 
$85.00  to  SlOO.OO. 

Post  Office  Boxes,  Caller  Service,  and 
Reserve  Call  Numbers 

Post  office  box  fees  (except  the  $0  fee 
for  all  box  sizes  in  Group  E)  are 
proposed  to  increase.  Fees  for  caller 
service  and  reserve  call  numbers  are 
also  proposed  to  increase  (see  DMM 
R900.16.0  and  R900.3.0  in  Part  B). 

Prepaid  Reply  Mail 

A  proposed  new  classification, 
Prepaid  Reply  Mail  (PRM).  will  allow 
businesses  or  other  organizations  to 
provide  their  correspondents  with 
Postal  Service-approved  envelopes  or 
cards  that  have  postage  prepaid.  This 
will  allow  a  PRM  permit  holder's 


customers  to  return  mail  such  as  bill 
payments  without  affixing  postage. 
Mailers  who  participate  in  PRM  must 
use  automation-compatible  and 
prebarcoded  letters  and  cards.  A  new, 
reduced  first-ounce  rate  of  postage  of 
$0.30  for  letters  and  $0.18  for  cards  that 
is  prepaid  by  the  envelope  or  card 
provider  prior  to  or  at  the  time  of 
original  mailing  is  proposed.  Mailers 
prepay  postage  on  PRM  pieces  based  on 
an  estimated  number  of  retxuiu  through 
the  mail.  The  mailer  (permit  holder) 
must  keep  records  of  the  actual  number 
of  returns.  The  actual  postage  owed  is 
reconciled  by  the  mailer  and  the  USPS 
through  a  periodic  audiL  A  yearly 
$100.00  permtt  fee  is  proposed.  In 
addition,  the  permit  holder  will  pay  a 
monthly  fee  of  $1,000.00  to  cover  Postal 
Serfice  auditing  and  administrative 
activities.  PRM 'mailers  will  have  to 
obtain  authorization  to  distribute  PRM 
pieces  frtnn  the  post  office  where  the 
PRM  pieces  aie  initially  distributed. 

Registered  Mail 

The  maximum  value  level  for 
registered  mail  without  postal  insurance 
is  decreased  from  $100.00  to  $0.00.  All 
registered  ma^  with  a  value  of  $0.01  or 
more  will  be  automatically  provided 
with  insurance  (up  to  a  maximum 
indemnity  of  $25,000  per  piece).' 
Insurance  coverage  is  included  in  the 
applicable  registered  mail  fee.  Only  mail 
of  no  value  may  be  mailed  as  uninsured 
registered  mail.  In  addition,  registered 
mail  fees  are  proposed  to  increase  (see 
DMM  R900.18.0  in  Part  B).  Proposed 
DMM  revisions  will  allow  the  use  of 
delivery  confijmation  service  with 
registered  mail. 

Restricted  Delivery 

No  changes  are  proposed  to  restricted 
delivery  fees.  Proposed  EMM  revisions 
will  allow  the  use  of  restricted  delivery 
with  delivery  confirmation  service 
provided  it  is  purchased  along  with 
insurance  for  more  than  $50.00,  COD,  or 
registry  service. 

Return  Receipt 

Fees  for  return  receipt  are  proposed  to 
increase  (see  DMM  R900. 20.0  in  Part  B). 
Proposed  revisions  are  made  to  the 
DWA  to  allow  use  of  return  receipt 
service  with  delivery  confirmation 
service  only  if  purchased  in  connection 
with  insurance  for  over  $50,  COD,  or 
registry  service.  In  1999,  signature 
(electronic  return  receipt)  service  will 
be  offered  with  detivery  confirmation 
service,  without  a  requirement  to 
purchase  any  other  special  service  to 
receive  it. 
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Return  Receipt  for  Merchandise 

Fees  for  return  receipt  for 
merchandise  are  proposed  to  increase 
(see  DMM  R900.21.0  in  Part  B).  It  also 
is  proposed  to  delete  the  availability  of 
this  service  with  single-piece  Standard 
Mail  (A),  because  single-piece  Standard 
Mail  (A)  will  be  eliminated. 

Special  Handling 

Substantial  increases  are  proposed  to 
the  special  handling  fees,  because  the 
costs  of  providing  this  service  have 
more  than  tripled  since  the  last  omnibus 
rate  case  proceeding  (see  R900.22.0  in 
Part  B).  In  addition,  the  DMM  is  revised 
to  conform  to  the  Domestic  Mail 
ClassiBcation  Schedule  (DMCS)  by 
making  it  clear  that  special  handling 
may  be  used  with  First-Class  Mail  and 
Priority  Mail.  Proposed  DMM  revisions 
also  will  allow  the  use  of  delivery 
conHrmation  service  with  spedaf 
handling. 

Stampted  Cards 

It  is  proposed  to  add  a  $0.02  fee  per 
stamped  card  and  a  $0.04  fiae  per  double 
stamped  card  to  cover  manufacturing 
and  printing  costs.  Additionally,  a  fee  of 
$0.80  would  be  added  to  the  sale  of  a 
sheet  of  40  stam{>ed  cards.  This  is 
consistent  with  the  existing  fee  structure 
for  stamped  envelopes,  where  customers 
are  charged  the  postage  plus  a  small  fee 
for  the  envelope  itself. 

Stamped  Envelopes 

It  is  proposed  to  increase  fees  for 
some  stamped  envelopes  and  decrease 
fees  for  others.  In  addition,  the  fee 
structure  has  been  simpliHed:  except  for 
the  hologram  and  banded  stamped 
envelopes,  all  stamped  envelopes  are 
grouped  together  by  size  and  whether 
they  are  plain  or  printed. 

ZIP  Coding  of  Mailing  Lists 

Fees  are  proposed  to  increase  from 
$60.00  to  $70.00  per  1,000  addresses  or 
fraction  thereof. 

B.  Summary  of  Domestic  Mail  Manual 
(DMM)  Changes 

The  following  are  proposed  changes 
organized  by  DMM  module.  They  are 
intended  as  an  overview  only  and 
should  not  be  viewed  by  commenters  as 
defining  every  proposed  revision. 

A    (Addressing) 

A060.5.3  is  amended  to  eliminate  the 
option  to  pay  postage  for  excess  or 
undeliverable  detached  address  labels 
(DALs)  or  items  being  returned  at  the 
single-piece  Standard  Mail  (A)  rates. 
Postage  for  excess  or  undeliverable 
DALs  or  items  being  returned  is 
computed  at  the  applicable  single-piece 


rate  (First-Class  Mail,  Priority  Mail,  or 
Standard  Mail  (B))  for  the  combined 
weight  of  the  DAL  and  the 
accompanying  item,  regardless  of 
whether  both  are  being  returned. 

C    (Characteristics  and  Content) 

References  to  single-piece  Standard 
Mail  (A)  are  deleted  throughout.  C050  is 
revised  to  add  "Nonmachinable"  to  the 
title  of  5.0  and  6.0  (Irregular  and 
Outside  Parcels).  ClOO.4.0  is  revised  to 
include  keys  and  identiHcation  devices 
as  items  that  may  be  considered 
nonstandard  mail.  C600.1  is  amended  to 
allow  Parcel  Post  mailings  to  include 
pieces  measuring  over  108  inches,  but 
not  exceeding  130  inches  in  combined 
length  and  girth,  if  the  number  of  such 
pieces  does  not  exceed  10%  of  each 
mailing,  and  a  rate  is  paid  equal  to  that 
for  a  70-pound  parcel  for  the  zone  to 
which  the  parcel  is  addressed.  C600.1 
also  is  amended  to  require  Parcel  Post 
pieces  that  weigh  less  than  15  pounds 
but  measure  more  than  84  inches  in 
combined  length  and  girth  to  pay  a  rate 
equal  to  that  of  a  15-pound  parcel  for 
the  zone  to  which  the  parcel  is 
addressed.  C600.2  is  amended  to  delete 
the  nonstandard  surcharge  criteria  that 
formerly  applied  to  single-piece 
Standard  Mail  (A).  C810  is  amended  to 
provide  new  maxirtium  weights  for 
automation  "heavy"  letters.  A  new  C850 
is  added  to  provide  standards  for 
barcodes  on  parcels. 

D    (Deposit.  Collection,  and  Delivery) 

DOlO.l  is  amended  to  exclude  Parcel 
Post  pieces  mailed  at  the  DDU  and 
DSCF  rates,  or  claiming  the  Origin  BMC 
discount,  from  obtaining  pickup  service. 
D042.1.7  is  amended  to  reflect  the 
operational  conditions  in  plants  that 
employ  an  automated  delivery  receipt 
system  for  processing  accountable  mail. 
D600.2  is  amended  to  remove  the 
sentence  that  allowed  single-piece 
Standard  Mail  (A)  bearing  adhesive 
stamps  to  be  placed  in  collection  boxes. 

E    (Eligibility) 

E060  is  revised  to  remove  single-piece 
Standard  Mail  (A)  as  a  permissible  rate 
for  the  return  of  items  under  penalty 
merchandise  return  service.  El  10  is 
revised  to  delete  references  to  Presorted 
Priority  Mail.  El 20  is  revised  to  remove 
references  to  Presorted  Priority  Mail,  to 
add  information  on  rates  and  fees 
applicable  to  keys  and  identification 
devices,  to  add  information  on 
hazardous  material  surcharges,  and  to 
make  minor  organizational  changes. 
El 30  is  revised  to  add  information  on 
rates  and  fees  applicable  to  keys  and 
identification  devices,  and  surcharges     * 
for  nonstandard  sizes  and  for  hazardous 


material.  E200  is  revised  to  provide  for 
separate  5-digit  and  3-digit  rates  for 
R^lar,  Nonprofit,  Classroom,  and  In- 
County  subclasses,  and  to  show  that  the 
applicable  3-digit  rates  will  apply  to 
both  unique  and  nonunique  3-digit  ZIP 
Code  areas.  E500  is  revised  to  add 
information  on  hazardous  material 
surcharges.  E600  is  revised  to  delete 
references  to  single-piece  Standard  Mail 
(A),  and  to  change  the  name 
"nonautomation  presort"  to  "I»resorted" 
or  "Presorted  Standard."  E612  is  revised 
to  change  the  weight  breakpoints  for  the 
Standard  Mail  (A)  minimum  per-piece 
rates,  specify  that  delivery  confinnation 
service  may  not  be  used  with  Standard 
Mail  (A),  and  require  Standard  Mail  (A) 
mailed  at  a  Standard  Mail  (B)  rate  to 
show  the  applicable  Standard  Mail  (B) 
marking.  E620  and  E630  are  reorganized 
so  that  E620  contains  standards  for 
Standard  Mail  (A)  and  E630  contains 
standards  for  Standard  Mail  (B).  E620  is 
revised  to  add  new  minimum  volume 
requirements  for  Presorted  Standard 
mailings  and  add  provisions  for  the  new 
residual  shape  sim:harge  and  the 
hazardous  material  surcharges.  £630  is 
revised  to  add  provisions  for  new  DSCF 
and  DDU  rates  and  new  OBMC,  BMC 
Presort  discounts,  the  oversized  parcel 
provisions,  and  balloon  rate  provisions. 
E630  is  revised  to  add  provisions  for  a 
barcoded  discount  and  delivery 
confinnation  for  all  Standard  Mail  (B). 
E630  is  revised  to  add  provisions  for 
hazardous  material  surcharges  for  Parcel 
Post  and  Library  Mail  and  to  revise 
marking  requirements  for  Parcel  Post 
drop  shipments.  Bound  Printed  Matter, 
and  Special  Standard  Mail.  E640  is 
revised  to  add  hazardous  material 
surcharges  for  Standard  Mail  (A).  E652 
is  revised  to  add  provisions  for  DSCF 
and  DDU  Parcel  Post  rates. 

F    (Forwarding  and  Related  Services) 

FOlO  revises  forwarding  and  related 
services  for  Periodicals  and  for  Standard 
Mail  (A)  to  show  that  return  postage  is 
subject  to  the  First-Class  or  Priority  Mail 
rates  based  on  weight,  except  for 
machinable  Standard  Mail  (A)  parcels 
returned  under  Bulk  Parcel  Return 
Service  (BPRS).  F020  is  revised  to 
remove  references  to  single-piece 
Standard  Mail  (A). 

L    (Labeling  Lists) 

Section  LlOO.  including  labeling  list 
L102,  ADCs— Presorted  Priority  Mail,  is 
deleted.  New  labeling  list  L605,  BMCs — 
Nonmachinable  Parcel  Post,  is  added. 

M     (Mail  Preparation  and  Sortation) 

MOll  is  revised  to  amend  the 
definition  of  a  mailing.  M012  is  revised 
to  change  marking  requirements  for 
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Standard  Mail  (A)  and  (B).  In  M032, 
Exhibit  1.3  is  revised  to  show  headings 
for  new  Periodicals  rate  levels  and  for 
new  Parcel  Post  rates.  M041  is  revised 
to  reflect  new  Standard  Mail  (B)  rate 
requirements.  M045  is  revised  to  add 
new  Standard  Mail  (B)  preparation 
requirements.  M072  is  amended  for 
clarity.  M073  is  revised  to  add 
information  about  combining  Standard 
Mail  (A)  and  Standard  Mail  (B)  parcels 
in  mailings  prepared  under  new  Parcel 
Post  rate  preparation  requirements. 
M120  is  revised  to  delete  the  sections  on 
Presorted  Priority  Mail.  M200  is  revised 
to  require  preparation  of  an  SCF  level  of 
sack.  M600  is  revised  to  change 
"nonautomation  presort"  to 
"Presorted,"  to  revise  references  to  E620 
and  E630,  and  to  revise  marking 
requirements.  M810  is  reorganized  and 
revised  to  add  new  rate  categories  for 
Periodicals  and  to  make  the  5-digit/ 
scheme  sortation  level  optional  for 
Periodicals  automation  letters.  M820  is 
revised  to  make  the  SCF  sack  a  required 
level  of  presort  for  Periodicals 
automation  flats. 

P    (Postage  and  Payment  Methods) 

POll  is  revised  to  delete  references  to 
single-piece  Standard  Mail  (A).  P012 
revises  standardized  documentation  for 
Periodicals  to  add  separate  5-digit  and 
3-digit  rates  for  both  automation  and 
nonautomation  and  to  add  new  rate 
abbreviations  for  nonautomation  5-digit 
and  3-digit  rates.  P013  is  revised  to 
reflect  payment  for  keys  and 
identification  devices  at  First-Qass  Mail 
and  P^ority  Mail  rates  plus  a  $0.30  fee 
instead  of  single-piece  Standard  Mail 
(A)  rates,  to  delete  sections  concerning 
computation  of  single-piece  Standard 
Mail  (A)  rates,  and  to  revise  the 
breakpoints  for  Standard  Mail  (A)  rates. 
P014  is  revised  to  delete  references  to 
single-piece  Standard  Mail  (A)  and  to 
indicate  that  a  full  refund  may  be  given 
for  delivery  confirmation  if  no  service  is 
provided.  P030.5.4  is  revised  to  delete  a 
reference  to  single-piece  Standard  Mail 
(A).  P600  is  revised  to  establish  postage 
payment  methods  for  Standard  Mail  (B) 
containing  a  combination  of  discounts, 
to  delete  information  on  payment  and 
use  of  "SNGLP"  marking  for  single- 
piece  Standard  Mail  (A),  and  to  clarify 
that  for  mailings  of  identical  weight, 
Standard  Mail  (A)  postage  may  be 
affixed  to  all  pieces  in  the  mailing  at  the 
lowest  rate  in  the  mailing  job.  P710  is 
revised  to  require  manifest  information 
concerning  limits  on  oversize  Parcel 
Post.  P750  is  revised  to  include 
instructions  on  the  new  Parcel  Post 
DSCF  and  DDU  rates.  P760  is  revised  to 
change  "nonautomation"  to  "Presorted" 
for  Standard  Mail  (A)  and  to  delete 


references  to  single-piece  Standard  Mail 
(A). 

R    (Rates  and  Fees) 

The  entire  module  is  revised  to  reflect 
new  rates  and  fees. 

S     (Special  Services) 

SOlO  is  revised  to  reflect  claims  for 
the  new  bulk  insurance  service.  S070  is 
revised  to  clarify  applicability  of 
Priority  Mail  Drop  Shipment.  S911  is 
revised  to  reflect  changes  to  indemnity 
coverage  for  registered  mail  and  to 
include  delivery  confirmation  as  an 
authorized  additional  service.  S913  is 
revised  to  eliminate  references  to  single- 
piece  Standard  Mail  (A),  to  provide 
clariflcation  to  matter  eligible  for 
insurance,  to  include  rules  for  the  new 
bulk  insurance  service,  and  to  include 
delivery  confirmation  as  an  authorized 
additional  service.  S915  is  amended  to 
reflect  limited  use  of  return  receipt  with 
delivery  confirmation  service.  S916  is 
amended  to  reflect  limited  use  of 
restricted  delivery  together  with 
delivery  confirmation  service.  S917  is 
amended  to  delete  availability  of  return 
receipt  for  merchandise  with  single- 
piece  Standard  Mail  (A).  S918  is  added 
to  provide  rules  for  the  proposed  new 
delivery  confirmation  service.  S921  is 
amended  to  delete  availability  of  COD 
with  single-piece  Standard  Mail  (A)  and 
to  reflect  limited  use  of  COD  with 
delivery  confirmation  service.  S922  is 
revised  to  include  requirements  for  new 
QBRM  service,  to  require  all  BRM 
bearing  barcodes  to  meet  the 
requirements  of  C810  and  C840,  and  to 
replace  current  BRM  standards  relative 
to  reflectance  requirements,  paper 
weight,  and  self-mailers  with  current 
mailpiece  design  requirements  in  C810 
and  C830.  S923  is  revised  to  eliminate 
the  return  of  merchandise  return  service 
pieces  at  single-piece  Standard  Mail  (A) 
rates,  to  prescribe  new  rates  of  return 
and  corresponding  markings,  and  to 
reflect  new  standards  concerning 
registered  mail  used  with  that  service. 
S924  is  revised  to  eliminate  references 
to  single-piece  Standard  Mail  (A).  S925 
is  added  to  provide  rules  for  the 
proposed  new  prepaid  reply  mail 
classification.  S930  is  amended  to 
remove  availability  of  special  handling 
service  for  single-piece  Standard  Mail 
(A),  to  correct  the  rules  to  allow  First- 
Class  Mail  and  Priority  Mail  to  receive 
special  handling,  and  to  reflect 
availability  of  delivery  confirmation 
service  with  special  handhng  for  the 
applicable  subclasses. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
•Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 


rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
Domestic  Mail  Manual,  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  part  111. 

List  of  Subjects  in  39  OFR  Fait  111 

Postal  Service. 

PART  111  [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101. 
401.  403,  404,  3001-3011,  3201-3219,  3403- 
3406,  3621,  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  to  read  as 
follows: 

A    ADDRES^NG 

AOOO    Basic  Addressing 

*  •        *        «        • 

A060    Detached  Address  Labels  (DALs) 

*  •        •        •        • 

5.0    POSTAGE 


5.3    Retnma 

[Amend  the  first  sentence  of  5.3  by 
replacing  "Standard  Mail"  with  "First- 
Class  Mail"  to  read  as  follows:] 

Postage  for  excess  or  imdeliverable 
DALs  that  are  properly  endorsed,  or 
items  being  returned,  is  computed  at  the 
applicable  single-piece  rate  (First-Class 
Mail,  Priority  Mail,  or  Standard  Mail 
(B))  for  the  combined  weight  of  the  DAL 
and  the  accompanying  item,  regardless 
of  whether  both  are  being  returned. 


C    CHARACTERISTICS  AND 
CONTENT 

COOO    General  Information 

COlO    General  Mailability  Standards 

1.0    MINIMUM  AND  MAXIMUM 
DIMENSIONS 

***** 

1.6   "Nonstandard  Surcharge 

(Amend  1.6  by  removing  "C600"  and 
"Single-Piece  Standard  Mail"  to  read  as 
follows:) 

Because  of  address  placement 
(orientation)  under  ClOO,  a  mailable 
piece  of  First-Class  Mail  weighing  1 
ounce  or  less  can  be  subject  to  the 
corresponding  nonstandard  surcharge. 
***** 

C024    Other  Restricted  or  Nonmailable 
Matter 
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12.0  ODD-SHAPED  ITEMS  IN 
ENVELOPES 

12.1  Nonmailable 

[Amend  12.1  by  removing  "Standard 
Mail  (A)  rate"  to  read  as  follows:] 

Pens,  bottle  caps,  and  similar  odd- 
shaped  items  are  not  acceptable  in 
letter-size  envelopes  at  the  single-piece 
First-Class  Mail  rate. 


C022    Perishables 


3.0  LIVE  ANIMALS 

3.1  Day-Old  Poultry 

[Amend  3. If  by  adding  "or  Priority 
Mail"  for  clarity  as  follows:] 

Day-old  poultry  vaccinated  with 
Newcastle  disease  (live  virus)  is 
nonmailable.  Live  day-old  chickens, 
ducks,  geese,  partridges,  pheasants 
(mailable  only  from  April  through 
August),  guinea  fowl,  quail,  and  turkeys 
are  acceptable  in  the  mail  only  if: 
***** 

f.  The  shipment  bears  special 
handling  postage  in  addition  to  regular 
postage,  imless  sent  at  the  First-Class 
Mail  or  Priority  Mail  rate. 

***** 

C023    Hazardous  Matter 


12.0    Hazardous  Material  Surcharge 

Mailable  hazardous  material 
described  and  prepared  under  C023.10 
is  subject  to  a  Hazardous  Medical 
Material  surcharge  if  mailed  at  the 
Priority  Mail,  First-Class  Mail  (other 
than  cards),  Standard  Mail  (A),  Parcel 
Post,  or  Library  Mail  rates.  Mailable 
hazardous  material  mailed  under 
C023.1.0  through  6.0  and  in  C023.9.0 
and  prepared  under  C021  and  C023  are 
subject  to  the  other  hazardous  material 
surcharge  if  mailed  at  the  Priority  Mail, 
First-Class  Mail  (other  than  cards). 
Standard  Mail  (A),  Parcel  Post,  or 
Library  Rate.  Both  surcharges  may  apply 
to  some  material. 


C050    Mail  Processing  Categories 

***** 

[Amend  5.0  to  add  "Nonmachinable"  to 
the  title  as  follows:] 

5.0    IRREGULAR  PARCEL 
(NONMACHINABLE) 

***** 

[Amend  6.0  to  add  "Nonmachinable"  to 
the  title  as  follows:] 

6.0    OUTSIDE  PARCEL 
(NONMACHINABLE) 


ClOO    First-Class  Mail 


4.0     NONSTANDARD  MAIL 

[Revise  4.0  to  include  keys  and 
identification  devices  as  items  subject  to 
the  nonstandard  classification  as 
follows:] 

Except  for  Priority  Mail,  any  piece  of 
First-Class  Mail  (including  keys  or 
identification  devices)  weighing  1  ounce 
or  less  and  not  claimed  at  a  card  rate  is 
nonstandard  and  subject  to  the 
applicable  surcharge  if  its  thickness 
exceeds  1/4  inch  or,  if  based  on  the 
placement  (orientation)  of  the  address, 
its  length  exceeds  11-1/2  inches,  its 
height  exceeds  6-1/8  inches,  or  its 
aspect  ratio  (length  divided  by  height)  is 
less  than  1.3  or  more  than  2.5. 


C600    Standard  Mail 

1.0  DIMENSIONS 

1.1  Standard  Mail  (A) 

[Amend  l.lb  to  read  as  follows:] 

These  dimensional  standards  apply  to 
Standard  Mail  (A): 

*        *        *        •        • 

b.  Presorted  (3/5  and  basic  rate) 
Regular  and  Nonprofit  Standard  Mail 
(A)  are  subject  only  to  the  basic 
mailability  standards  in  COIO. 

***** 

1.2  Standard  Mail  (B) 

[Amend  and  renumber  1.2  as  follows  to 
specify  a  10%  limit  on  oversize  Parcel 
Post,  and  add  a  Parcel  Post  balloon  rate:] 
These  dimensional  standards  apply  to 
Standard  Mail  (B): 

a.  No  piece  may  weigh  more  than  70 
pounds,  except  matter  at  Bound  Printed 
Matter  rates  may  not  weigh  more  than 
15  pounds. 

b.  Except  for  Parcel  Post  under  1.2c, 
the  combined  length  and  girth  of  a  piece 
(i.e.,  the  length  of  its  longest  side  plus 
the  distance  around  its  thickest  part) 
may  not  exceed  108  inches. 

c.  Parcel  Post  pieces  exceeding  108 
inches  in  combined  length  and  girth, 
but  no  greater  than  130  inches  in 
combined  length  and  girth,  are  mailable 
provided  that  they  constitute  not  more 
than  10%  of  the  total  number  of  Parcel 
Post  pieces  entered  in  a  single  mailing 
or  included  on  an  approved  daily 
manifest  prepared  for  mailings  that 
originate  at  a  single  mailing  location. 
The  10%  limitation  is  applicable  to  ail 
Parcel  Post  mailings  regardless  of 
mailing  size  or  acceptance  location. 
Such  oversized  Parcel  Post  pieces  must 
be  paid  at  a  rate  equal  to  that  of  a  70 
pound  parcel  for  the  zone  to  which  the 
parcel  is  addressed. 


d.  Parcel  Post  pieces  exceeding  84 
inches  in  combined  length  and  girth, 
but  not  exceeding  108  inches  in 
combined  length  and  girth,  and 
weighing  less  than  15  pounds  are 
mailable  at  a  rate  equal  to  that  of  a  15- 
pound  parcel  for  the  zone  to  which  the 
parcel  is  addressed. 

e.  Two  or  more  packages  may  be 
mailed  as  a  single  parcel,  if  they  are 
about  the  same  size  or  shape  or  if  they 
are  parts  of  one  article,  if  they  are 
securely  wrapped  or  fastened  together, 
and  if  they  do  not  together  exceed  the 
weight  or  size  limits. 

f.  Lower  size  or  weight  standards 
apply  to  mail  claimed  at  certain  rates, 
addressed  to  certain  APOs  and  FPOs,  or 
sent  by  the  Department  of  State  to  U.S. 
government  personnel  abroad. 

g.  Pieces  might  be  subject  to 
minimum  weight  or  dimensions  based 
on  the  standards  for  specific  rates. 
[Delete  current  2.1,  renumber  current 
2.2  as  2.0  and  revise  to  read  as  follows:] 


2.0    NONMACHINABLE  SURCHARGE 

Items  described  in  E630  and  mailed  at 
the  inter-BMC/ASF  Parcel  Post  rates  are 
subject  to  a  nonmachinable  surcharge 
unless  the  applicable  special  handling 
fee  is  paid. 


C800    Automation-Compatible  Mail 

***** 

C810    Letters  and  Cards 


*  * 


2.0    DIMENSIONS 

*  •        »        *        • 

2.3     Maximum  Weight 

[Amend  2.3c  through  2.3f  to  amend  the 
maximum  ounce  weights  for  heavy 
letters  to  read  as  follows:] 

Maximum  weight  limits  are  as 
follows: 

***** 

c.  3.2873  ounces:  automation 
Nonprofit  Standard  Mail  heavy  letters, 
subject  to  7.5. 

d.  3.2906  ounces:  automation 
Enhanced  Carrier  Route  heavy  letters, 
subject  to  7.5. 

e.  3.2914  ounces:  automation 
Nonprofit  Enhanced  Carrier  Route 
heavy  letters,  subject  to  7.5. 

f.  3.2985  ounces:  automation  First- 
Class  Mail,  automation  Periodicals,  and 
automation  Regular  Standard  Mail 
heavy  letters,  subject  to  7.5. 

*  *    .     *        *        * 

[Add  new  C850  to  provide  parcel 
barcode  requirements  as  follows:] 
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C8S0    Standard  Mail  (B)  Barcode 
Standards 

1.0  PARCEL  BARCODE 
CHARACTERISTICS 

1.1  Basic  Standards 

Every  addressed  piece  eligible  for  the 
Standard  Mail  (B)  barcode  discount 
described  in  E630  must  bear  the  correct 
6-digit  barcode  (a  5-digit  ZIP  Code  and 
a  1 -digit  verifier  character)  in  an 
Interleaved  2  of  5,  Code  39,  or  Code  128 
format.  Technical  specifications  for 
these  three  barcode  formats  appear  in 
Uniform  Symbology  Specification  (USS) 
documents  USS-I2/5,  USS-39,  and 
USS-128,  respectively,  available  from 
Automatic  Identification  Manufacturers 
(AIM),  Material  HandUng  Institute,  Inc., 
1326  Freeport  Rd..  Pittsburgh,  PA 
15238-3131.  Only  one  6-digit  barcode 
ending  in  a  "9"  character  may  appear  on 
the  mailpiece.  The  barcode  must  be 
located  as  specified  in  1.6.  No  printing 
may  appear  in  an  area  1/8  inch  above 
and  below  the  barcode  regardless  of 
location.  A  minimum  clear  zone  equal 
to  10  times  the  average  measured 
narrow  element  (bar  or  space)  width 
must  be  maintained  on  either  side  of  the 
barcode. 

1.2  Dimensions 

The  preferred  range  of  widths  of 
narrow  bars  and  spaces  is  0.015  inch  to 
0.017  inch.  The  width  of  the  narrow 
bars  or  spaces  must  be  no  less  than 
0.013  inch  and  no  greater  than  0.021 
inch. 

1.3  Verifier 

The  verifier  character  must  be  the  last 
digit  of  the  6-digit  barcode.  The  correct 
verifier  digit  is  always  9.  The  verifier 
appears  only  as  part  of  the  barcode  and 
is  not  printed  as  part  of  the  human- 
readable  ZIP  Code. 

1.4  Reflectance 

When  measured  in  the  red  spectral 
range  between  630  nanometers  and  675 
nanometers,  the  minimum  white  bar 
(space)  reflectance  (Rs)  must  be  grepter 
than  50%,  and  the  maximum  bar 
reflectance  (Rb)  must  be  less  than  25%. 
The  minimum  print  reflectance 
difference  (Rs-Rb)  is  40%.  The 
measurements  must  be  made  using  a 
USPS-specified  reflectance  meter  or 
barcode  verifier. 

1.5  Barcode  Quality 

At  least  70%  of  the  barcodes  must 
measure  American  National  Standards 
Institute  (ANSI)  grade  A  or  B  and  none 
of  the  remaining  portion  can  measure 
lower  than  ANSI  grade  C.  Information 
concerning  ANSI  guidelines  X3.182- 
1990  may  be  obtained  from  the 


American  Standards  Institute,  Inc.,  1430 
Broadway,  New  York.  NY  10018-3308. 

1.6  Address  and  Barcode  Placement 

The  address  and  barcode  must  be  on 
the  mailpiece  side  with  the  largest 
surface  area,  except  that  the  address  and 
barcode  must  be  on  the  top  surface  of 
the  mailpiece  when  its  shape  requires 
specific  orientation  for  stability  during 
automated  processing.  The  delivery 
address  and/or  the  barcode  may  be 
printed  on  an  attachment  or  on  an 
enclosure  in  a  window  envelope, 
subject  to  the  reflectance  standards  in 
1.4. 

1.7  Numeric  Barcode 

In  addition  to  the  ZIP  Code,  or  ZIP+4 
code  included  in  the  delivery  address, 
human-readable  characters  representing 
the  numeric  equivalent  of  the  barcode 
(omitting  the  verifier  character)  must  be 
printed  near  the  barcode  but  outside  the 
barcode  clear  zone.  These  numeric 
characters  must  be  preceded  by  the 
word  "ZIP." 

D    DEPOSIT,  COLLECTION,  AND 
DELIVERY 

DOOO    Basic  Information 

DOlO    Pickup  Service 

1.0  BASIC  STANDARDS 

1.1  Availability 

[Amend  1.1b  to  delete  the  term  "single- 
piece  rate"  to  read  as  follows:] 

Subject  to  the  standards  in  DOlO, 
pickup  service  is  available  fi-om 
designated  post  offices  for: 
***** 

b.  Priority  Mail. 

***** 

1.2  Not  Available 

[Amend  1.2c  to  include  all  destination 
entry  rate  pieces  as  follows:] 

Pickup  service  is  not  available  for 
pieces: 

***** 

c.  Claimed  at  the  Parcel  Post  DBMC, 
DSCF,  or  DDU  destination  entry  rates,  or 
claiming  the  Parcel  Post  Origin  BMC 
discount. 

***** 

D042     Conditions  of  Delivery 

1.0    BASIC  STANDARDS 


1.7    Express  Mail  and  Accountable 
Mail 

[Amend  1.7a  and  b  to  reflect  the 
operational  conditions  in  plants  that 
employ  automated  delivery  receipt 
system  as  follows:] 

The  following  specific  conditions  also 
apply  to  the  delivery  of  Express  Mail 


and  accountable  mail  (registered, 
certified,  insured  for  more  than  $50,  or 
COD,  as  well  as  mail  for  which  a  return 
receipt  or  a  return  receipt  for 
merchandise  is  requested  or  for  which 
the  sender  has  specified  restricted 
delivery): 

a.  The  recipient  (addressee  or 
addressee's  representative)  may  obtain 
the  sender's  name  and  address  and  may 
look  at  the  mailpiece  before  accepting 
delivery  and  endorsing  the  delivery 
receipt. 

b.  The  mailpiece  may  not  be  opened 
or  given  to  the  recipient  before  the 
recipient  signs  and  legibly  prints  his  or 
her  name  on  the  delivery  receipt  (and 
return  receipt,  if  applicable)  and  returns 
the  receipt(s)  to  the  USPS  employee;  or, 
for  organizations  such  as  the  IRS,  which 
receive  large  numbers  of  return  receipts, 
before  the  recipient  signs  a  manifest 
listing  all  the  Express  Mail  and 
accountable  mailpieces  being  dehvered. 
***** 

D600    Standard  Mail 


2.0  MAIL  DEPOSIT 

[Amend  the  heading  and  contents  of  2.1 
to  read  as  follows:] 

2.1  Single-Piece  Standard  Mail  (B) 
Rates 


Single-piece  rate  Standard  Mail  (B) 
must  be  deposited  at  a  time  and  place 
specified  by  the  mailing  post  office 
postmaster.  Metered  mail  must  be 
deposited  in  locations  under  the 
jurisdiction  of  the  licensing  post  office, 
except  as  permitted  in  D072.  Permit 
imprint  mail  must  be  presented  at  the 
post  office  under  P040  or  P700. 
Precanceled  stamp  mail  must  be 
presented  at  the  post  office  under  P023. 

E    EUGmiUTY 

EOOO    Special  Eligibility  Standards 


E060    Official  Mail  (Penalty) 


12.0  PENALTY  MERCHANDISE 
RETURN  SERVICE 

12.1  Description 

[Amend  12.1  by  inserting  "(B)"  and  by 
removing  "Single  Piece  Standard  Mail" 
to  read  as  follows:] 

Merchandise  return  service  allows  a 
merchandise  return  permit  holder  to 
authorize  individuals  and  organizations 
to  send  single-piece  First-Class  Mail 
(including  Priority  Mail)  and  single- 
piece  Standard  Mail  (B)  (Parcel  Post, 
Special  Standard  Mail,  and  Bound 
Printed  Matter)  to  the  permit  holder. 
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The  permit  holder  pays  the  return 
postage  and  fees. 

•        *        •        •        • 

ElOO    Fint-Class  Mail 
EllO    Basic  Standards 


4.0  FEES 

4.1  Presort  Mailing 

[Amend  the  first  sentmce  of  4.1  to 
delete  the  reference  to  Presorted  Priority 
Mail  to  read  as  follows:] 

A  First-Class  Mail  presort  mailing  fee 
must  be  paid  once  each  12-month 
period  at  each  office  of  mailing  by  any 
person  or  organization  entering  mailings 
at  automation  or  Presorted  First-Class 
Mail  rates.  Payment  of  one  fee  allows  a 
mailer  to  enter  mail  at  all  those  rates. 
Persons  or  organizations  paying  this  fee 
may  enter  mail  of  their  clients  as  well 
as  their  own  mail.  The  fee  may  be  paid 
in  advance  only  for  the  next  year  and 
only  during  the  last  30  days  of  the 
current  service  period.  The  fee  charged 
is  that  which  is  in  effect  on  the  date  of 
payment. 


E120    PriMityMail 

1.0    BASIC  STANDARDS 


(Delete  ciursnt  1.4.  renumber  ciurent 
2.2  as  new  1.4  to  read  as  follows:] 

1.4    Marking 

The  marking  "Priority"  or  "Priority 
Mail"  must  be  placed  prominently  on 
the  address  side  of  each  piece  of  Priority 
Mail. 
(Amend  2.0  to  read  as  follows:] 

2.0  RATES 

2.1  Application 

Priority  Mail  rates  apply  to  pieces 
meeting  the  standards  in  1.0. 

2.2  Flat  Rate  Envelope 

Any  amount  of  material  that  can  be 
mailed  in  the  special  flat  rate  envelope 
available  from  the  USPS  is  subject  to  the 
2-poimd  Priority  Mail  rate,  regardless  of 
the  weight  of  the  material  placed  in  the 
envelope. 

2.3  Balloon  Rate 

Items  weighing  less  than  15  poimds 
but  measuring  more  than  84  inches  in 
combined  length  and  girth  are  charged 
a  minimum  rate  equal  to  that  for  a  15- 
poimd  parcel  for  the  zone  to  which  it  is 
addressed. 

2.4  Keys  and  Identification  Devices 

Keys  and  identification  devices 
(identification  cards  or  uncovered 


identification  tags)  that  weigh  more  than 
11  ounces  but  no  more  than  2  pounds 
are  returned  at  the  2-poimd  Priority 
Mail  rate  plus  a  $0.30  fee  if  they  bear, 
contain,  or  have  securely  attached  the 
name  and  complete  address  of  a  person, 
organization,  or  concern,  with 
instructions  to  return  the  piece  to  that 
address  and  a  statement  guaranteeing 
payment  of  postage  due  on  delivery. 

[Delete  ciirrent  3.0  pertaining  to 
Presorted  Priority  Mail.  Insert  new  3.0 
as  follows:] 

3.0  HAZARDOUS  MATERIAL 
SURCHARGES 

3.1  Hazardous  Medical  Matnial 

Mailable  medical  material  described 
in  and  prepared  under  C023.10  (all 
Department  of  Transportation  (DOT) 
division  6.2  material  mailable  imder 
C023.10)  are  subject  to  the  hazardous 
medical  material  surcharge. 

3.2  Otber  Hazardous  Materia 

Mailable  hazardous  material 
described  in  C023.1.0  through  6.0  and 
in  C023.9.0  and  prepared  under  C021 
and  C023  are  subject  to  the  other 
hazardous  material  surcharge.  This 
includes  all  DOT  division  1-5,  divisimi 
6.1,  and  class  7-9  material  mailable 
under  C023  except  division  6.2  material 
mailable  under  0023.10. 

3.3  Ai^HcatiouofSurckarges 

Both  surcharges  may  apply  to  some 
material. 

E130    Nonautom^ioB  Rates 

1.0    BASIC  STANDARDS 
[Delete  1.3.] 

2.0  SINGLE-PIECE  RATE 

(Revise  2.1,  renimiber  2.2  as  2.5,  and 
insert  new  2.2  through  2.4  to  read  as 
follows:] 

2.1  Rate  ^tplicatkm 

The  single-piece  rates  for  First<:iass 
Mail  are  appUed  as  follows: 

a.  The  card  rate  applies  to  a  card 
meeting  the  applicable  standards  in 
ClOO  that  is  not  eUgible  for  or  claimed 
at  the  Presorted  rate,  an  automaticm  rate, 
or  a  qualified  business  reply  mail 
(QBRM)  or  prepaid  business  reply  mail 
(PRM)  rate. 

b.  The  letter  rate  applies  to  any  other 
(letter,  flat,  and  parcel)  First-Class  Mail 
weighing  11  ounces  or  less  that  is  not 
eligible  for  and  claimed  at  the  card  rate, 
the  Presorted  rate,  an  automation  rate,  a 
qualified  business  reply  mail  (QBRM)  or 
prepaid  business  reply  mail  (PRM)  rate, 
or  required  to  be  paid  at  a  rate  for  keys 
and  identification  devices. 


2.2    Prepaid  Reply  Mail  (PRM)  Rates 
The  single-piece  rates  for  PRM  First- 
Class  Mail  are  applied  as  follows: 

a.  The  PRM  rate  for  cards  appUes  to 

a  card  meeting  the  applicable  standards 
in  ClOO  and  tiae  applicable  standards  in 
S925,  including  automation 
compatibility  and  barcoding  under  C810 
andC840. 

b.  the  PRM  rate  for  letters  applies  to 

a  letter  meeting  the  applicable  standards 
in  S925,  including  automation 
compatibility  and  barcoding  imder  C810 
and  C840,  that  is  not  eligible  for  and 
claimed  at  the  PRM  rate  for  cards. 

c.  Fees  described  in  S925  and  R900 
also  apply 


2.3    Qualified  Businc 
(QBRM)  Rates 


Reply  Mail 


The  single-piece  rates  fw  (^RM  First- 
Class  Mail  are  appUed  as  follows: 

a.  The  QBRM  rate  for  cards  appUes  to 
a  card  meeting  the  applicable  sbuadards 
in  ClOO  and  the  applicable  standards  in 
S922,  including  automation 
compatibihty  and  barcoding  under  C810 
andC840. 

b.  the  PRM  rate  for  letters  applies  to 

a  letter  meeting  the  applicable  standards 
in  S922,  including  automation 
compatibihty  and  barcoding  under  C810 
and  C840,  that  is  not  eligible  fcH*  and 
claimed  at  the  C^RM  rate  for  cards. 

c  Fees  described  in  S922  and  R900 
also  apply. 

2.4    Keys  and  Identification  Devices 

Keys  and  identificaticm  devices 
(identification  cards  or  uncovered 
identification  tags)  that  weigh  no  more 
than  11  ounces  are  mailed  at  the 
applicable  single-piece  letter  rate,  plus  a 
$0.30  fee,  and  if  applicable,  the 
nonstandard  siucharge.  The  keys  and 
identification  devices  must  bear, 
contain,  or  have  securely  attached  the 
name  and  complete  address  of  a  person, 
organization,  or  concern,  with 
instructions  to  return  the  piece  to  that 
address  and  a  statement  guaranteeing 
payment  of  postage  due  on  delivery. 

[Insert  new  4.0  to  read  as  follows:] 

4.0  SURCHARGES 

4.1  Nonstandard  Surcharge 

Single-piece  (including  keys  and 
id«itification  devices)  and  Presorted 
First-Class  Mail  is  subject  to  a 
nonstandard  surcharge  if  it  is  not  mailed 
at  the  card  rate,  weighs  1  ounce  or  less, 
and  meets  the  definition  of  nonstandard 
mail  in  ClOO. 

4.2  Hazardous  Material  Surcharges 

a.  Hazardous  Medical  Material. 
Single-piece  and  Presorted  First-Class 
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Mail  is  subject  to  the  hazardous  medical 
material  surcharge  if  it  is  not  mailed  at 
the  card  rate,  and  if  it  consists  of 
mailable  medical  material  described  in 
and  prepared  under  C023.10  (all 
Department  of  Transportation  (DOT) 
division  6.2  materials  mailable  under 
C023.10). 

b.  Other  Hazardous  Material.  Single- 
piece  or  Presorted  First-Class  Mail  is 
subject  to  the  other  hazardous  material 
surcharge  if  it  is  not  mailed  at  the  card 
rate,  and  if  it  consists  of  mailable 
hazardous  material  described  in 
C023.1.0  through  6.0  and  in  C023.9.0 
and  prepared  under  C021  and  C023. 
This  includes  all  DOT  hazard  class  1- 
5,  division  6.1,  and  class  7-9  material 
mailable  under  C023  except  division  6.2 
material  mailable  under  C023.10. 

c.  Application  of  Surcharges.  Both 
surcharges  may  apply  to  some  material. 
•        •        •         *        * 

E200    Periodicals 
E210    Basic  Standards 
E211     All  Periodicals 


14.0    BASIC  RATE  ELIGIBILITY 


14.4    Copies  Mailed  by  Public 

[Amend  14.4  to  read  as  follows:] 

The  applicable  single-piece  First- 
Class,  Priority,  or  Standard  Mail  (B)  rate 
is  charged  on  copies  of  publications 
mailed  by  the  general  public  (i.e.,  other 
than  publishers  or  registered  news 
agents)  and  on  copies  returned  to 
publishers  or  news  agents. 


£230    Nonautomation  Rates 

1.0    BASIC  INFORMATION: 


1.3 


ZIP  Code  Accuracy 

[In  the  first  sentence,  change  "3/5"  to 
"5-digit,  3-digit,"  to  read  as  follows:] 

All  5-digit  ZIP  Codes  in  addresses  on 
pieces  claimed  at  the  5-digit,  3-digit,  or 
basic  rates  must  be  verified  and 
corrected  within  12  months  before  the 
mailing  date  by  a  USPS-approved 
method.  *  *   * 
*        ft        *        *        * 

[Replace  current  3.0  through  5.0  with 
new  3.0  through  5.0  to  read  as  follows:] 

3.0     5-DIGIT  RATES 

Subject  to  M200,  5-digit  rates  apply 
to: 

a.  Letter-size  pieces  in  5-digit 
packages  of  six  or  more  pieces  each, 
placed  in  5-digit  trays. 


b.  Flat-size  pieces  in  5-digit  packages 
of  six  or  more  pieces  each,  placed  in  5- 
digit  sacks. 

4.0     3-DIGIT  RATES 

Subject  to  M200,  3-digit  rates  apply 
to: 

a.  Letter-size  pieces  in  5-digit  and  3- 
digit  packages  of  six  or  more  pieces 
each,  placed  in  3-digit  trays. 

b.  Flat-size  pieces  in  5-digit  and  3- 
digit  packages  of  six  or  more  pieces 
each,  placed  in  3-digit  sacks. 

5.0    BASIC  RATES 

Basic  rates  apply  to  pieces  prepared 
under  M200  that  are  not  claimed  at 
carrier  route,  5-digit,  or  3-digit  rates. 

i»         *         ft         *         * 

7.0    COMBINING  MULTIPLE 
PUBLICATIONS  OR  EDITIONS 


7.4     Documentation  Elements 

(Amend  the  first  sentence  to  read  as 
follows:) 

Presort  documentation  required  under 
P012  also  must  show  the  total  number 
of  addressed  pieces  and  copies  of  each 
publication  or  edition  mailed  to  each 
carrier  route,  5-digit,  and  3-digit 
destination.  •   *   • 


E240     Automation  Rates 


2.0  RATE  APPLICATION 

(Replace  current  2.1  through  2.3  with 
new  2.1  through  2.3  to  read  as  follows:] 

2.1  5-Digit  Rates 

a.  Letters.  5-digit  rates  apply  to  groups 
of  150  or  more  pieces  to  the  same  5-digit 
or  5-digit  scheme  placed  in  a  5-digit  or 
5-digit  scheme  tray  or  trays  prepared 
under  M810.  (Preparation  to  qualify  for 
the  5-digit  rate  is  optional,  and  if 
performed,  need  not  be  done  for  all  5- 
digit  or  5-digit  scheme  destinations.) 

b.  Flats.  5-digit  rates  apply  to  pieces 
in  5-digit  packages  of  six  or  more  pieces 
each,  prepared  under  M820  or  M045. 

2.2  3-Digit  Rates 

a.  Letters.  3-digit  rates  apply  to  groups 
of  150  or  more  pieces  to  the  same  3-digit 
or  3-digit  scheme  placed  in  a  3-digit/ 
scheme  tray  or  trays  under  M810. 

b.  Flats.  3-digit  rates  apply  to  pieces 
in  3-digit  packages  of  6  or  more  pieces 
each,  prepared  under  M820  or  M045. 

2.3  Basic  Rates 

a.  Letters.  Basic  rates  apply  to  pieces 
prepared  under  M810  that  are  not 
claimed  at  carrier  route,  5-digit,  or  3- 
digit  rates. 


b.  Fiats.  Basic  rates  apply  to  pieces 
prepared  under  M820  or  M045  that  are 
not  claimed  at  5-digit,  or  3-digit  rates. 

*         *        *         *        ft 

E500    Express  Mail 

[Renumber  current  3.0  through  7.0  as 
4.0  through  8.0,  respectively.  Insert  new 
3.0  to  read  as  follows:] 

3.0  HAZARDOUS  MATERL\L 
SURCHARGES 

3.1  Hazardous  Medical  Material 

Mailable  medical  material  described 
in  and  prepared  under  C023.10  (all 
Department  of  Transportation  (DOT) 
division  6.2  material  mailable  under 
C023.10)  are  subject  to  the  hazardous 
medical  material  surcharge. 

3.2  Other  Hazardous  Material 

Mailable  hazardous  material 
described  in  C023.1.0  through  6.0  and 
in  C023.9.0  and  prepared  under  C021 
and  C023  are  subject  to  the  other 
hazardous  material  surcharge.  This 
includes  all  DOT  division  1-5,  division 
6.1,  and  class  7-9  material  mailable 
under  C023  except  division  6.2  material 
mailable  under  C023.10. 

3.3  Application  of  Surcharges 

Both  surcharges  may  apply  to  some 
material. 


E600    Standard  Mail 
E610    Basic  Standards 
E611     All  Standard  Mail 

1.0    BASIC  INFORMATION 

*        ft        ft        ft        * 

1.8    Documentation 

(Amend  the  reference  to  single-piece 
rate  mail  to  specify  single-piece 
Standard  Mail  (B)  as  follows:] 

A.  postage  statement,  completed  and 
signed  by  the  mailer,  using  the  correct 
USPS  form  or  an  approved  facsimile, 
must  be  submitted  with  each  mailing 
except  for  single-piece  rate  Standard 
Mail  (B)  mailings  in  which  the  correct 
postage  is  affixed  to  each  piece. 
Additional  supporting  documentation 
may  be  required  by  the  standards  for  the 
rate  claimed  or  postage  payment  method 
used. 

E612    Additional  Standards  for 
Standard  Mail  (A) 

***** 

4.0  RATES 

4.1  General  Information 

(Revise  the  section  numbers  and  the 
names  of  nonautomation  rates,  and 
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remove  information  about  special 
services  to  read  as  followrs:] 

All  Standard  Mail  (A)  rates  are  bulk 
rates  (sometimes  referred  to  as  presort 
rates).  Bulk  rates  apply  to  mailings 
meeting  the  basic  standards  in  E611  and 
the  corresponding  standards  for 
Enhanced  Carrier  Route,  automation. 
Presorted,  and  destination  entry  in 
E620,  E640.  and  E650  as  appropriate  for 
the  rate  claimed.  Nonprofit  rates  may  be 
used  only  by  organizations  authorized 
by  the  USPS  under  E670.  Not  all 
processing  categories  qualify  for  every 
bulk  rate. 

4.2    Minimum  Per-Piece  Rates 

[In  the  Brst  sentence,  change 
"nonautomation"  to  "Presorted"  and 
amend  the  weight  breakpoints  for  the 
minimum  per-piece  rates  as  follows:] 

The  minimum  per-piece  rates  (i.e.,  the 
minimum  postage  that  must  be  paid  for 
each  piece)  apply  to  Enhanced  Carrier 
Route  rate  pieces  weighing  no  more 
than  0.2057  pound  rounded  (3.2906 
oimces  rounded);  Regular  Presorted  and 
automation  rate  pieces  weighing  no 
more  than  0.2062  pound  rounded 
(3.2985  oimces  rounded);  Nonprofit 
Enhanced  Carrier  Route  rate  pieces 
weighing  no  more  than  0.2057  pound 
rounded  (3.2914  ounces  rounded);  and 
Nonprofit  Presorted  and  automation  rate 
pieces  weighing  no  more  than  0.2055 
pound  rounded  (3.2873  ounces 
rounded).  •  •  * 


4.6    Exception 

[Amend  4.6  to  read  as  follows:] 

When  the  postage  computed  at  the 
bulk  Standard  Mail  (A)  rates  is  higher 
than  a  Standard  Mail  (B]  rate  for  which 
the  matter  smd  the  mailing  could  qualify 
except  for  its  weight,  the  Standard  Mail 
(B)  rate  may  be  paid  without  adding 
needless  weight.  When  the  Standard 
Mail  (B)  rate  is  paid,  the  pieces  must 
bear  the  rate  marking  appropriate  for  the 
Standard  Mail  (B)  rate  at  which  postage 
is  paid.  All  other  standards  for  bulk 
Standard  Mail  (A)  apply,  including  mail 
preparation. 


4.9    Preparation 

[Amend  4.9c  to  read  as  follows] 

Each  bulk  rate  mailing  is  subject  to 
these  general  standards: 

*  •        »        «        » 

c.  The  same  mailing  may  not  contain 
both  automation  and  nonautomation 
rate  pieces,  except  under  E620.1.2. 

*  •        •        •        • 

[Add  new  4.10  as  follows:] 


4.10    Special  Serrices 

Bulk  rate  Standard  Mail  (A)  may  not 
use  certified,  collect  on  delivery  (COD), 
insurance,  registered,  return  receipt, 
return  receipt  for  merchandise,  special 
handling,  or  delivery  confirmation 
services. 
*        *        •        *        • 

[Revise  the  title  of  E620.  Delete  current 
1.0.  Move  current  E620.2.0  through  5.7 
into  E630.  Renumber  current  E630.1.0 
through  E630.2.9  as  E620.1.0  through 
E620.2.9,  add  new  E620.1.5  and 
E620.16,  add  new  E620.2.10  and 
E620.2.11,  and  revise  to  read  as 
follows:] 

£620    Nonautomation  Standard  Mail 
(A)  Rates. 

1.0  PRESORTED  REGULAR  AND 
NONPROFIT  RATES 

1.1  Basic  Standards 

All  pieces  in  a  Presorted  Regular  or 
Nonprofit  Standard  Mail  (A)  mailing 
must: 

a.  Meet  the  basic  standards  for 
Standard  Mail  in  E611  and  E612. 

b.  Except  as  provided  in  1.2,  be  part 
of  a  single  mailing  of  at  least  200  pieces 
or  50  pounds  of  pieces  qualifying  for 
Presorted  rate  Standard  Mail  (A). 
Regular  and  NonjM-ofit  mailings  must 
meet  separate  minimym  volumes. 

c.  Bear  a  delivery  address  that 
includes  the  correct  ZIP  Code  or  ZIP+4 
code,  unless  an  alternative  address 
format  is  used  subject  to  A040. 
Upgradable  pieces  are  subject  to 
additional  standards  in  M610.  Pieces 
prepared  with  detached  address  labels 
are  subject  to  additional  standards  in 
A060. 

d.  Be  marked,  sorted,  and 
documented  as  specified  in  M610. 

1.2  Residual  Volume  Requirement 

Pieces  in  an  Enhanced  Carrier  Route 
rate  mailing  that  has  separately  met  a 
200  piece  or  50  pound  minimum 
quantity  requirement  may  be  counted 
toward  the  minimum  quantity 
requirement  for  a  Presorted  rate  mailing, 
provided  that  the  Enhanced  Carrier 
Route  rate  mailing  and  the  Presorted 
rate  maihng  are  part  of  the  same  mailing 
job  and  are  reported  on  the  same 
postage  statement.  Likewise,  pieces  in 
an  automation  rate  mailing  that  has 
separately  met  a  200  piece  or  50  pound 
minimum  quantity  requirement  may  be 
counted  toward  the  minimum  quantity 
requirement  for  a  Presorted  rate  mailing, 
provided  that  the  automation  rate 
maiUng  and  the  Presorted  Mailing  are 
part  of  the  same  mailing  job  and  are 
reported  on  the  same  postage  statement. 
Pieces  mailed  at  Presorted  Standard 


Mail  (A)  rates  must  not  be  counted 
toward  the  minimum  volume 
requirements  for  an  Enhanced  Carrier 
Route  rate  or  an  automation  rate 
mailing. 

1.3  ZIP  Code  Accuracy 

All  5-digit  ZIP  Codes  included  in 
addresses  on  pieces  claimed  at 
Presorted  Regular  and  Nonprofit  rates 
must  be  verified  and  corrected  within 
12  months  before  the  mailing  date, 
using  a  USPS-approved  method.  The 
mailer  must  certify  that  this  standard 
has  been  met  when  the  corresponding 
mail  is  presented  to  the  USPS.  This 
standard  appUes  to  each  address 
individually,  not  to  a  specific  list  of 
mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rates  to  which  the  standard 
applies  during  the  12-month  period 
after  its  most  recent  update. 

1.4  Presorted  Rates 

Presorted  Regular  or  Nonprofit 
Standard  Mail  (3/5  and  basic)  rates 
apply  to  Regular  or  Nonprofit  Standard 
Mail  letters,  flats,  and  machinable  and 
irregular  parcels  weighing  less  than  16 
ounces,  that  are  prepared  under  M610 
or  palletized  under  M045.  Basic  rates 
apply  to  pieces  that  do  not  meet  the 
standards  for  the  3/5  rates  described 
below.  Basic  rate  and  3/5  rate  pieces 
prepared  as  part  of  the  same  mailing  are 
subject  to  a  single  minimum  volume 
standard.  Pieces  that  do  not  qualify  for 
the  3/5  rate  must  be  paid  at  the  basic 
rate  and  prepared  accordingly.  Pieces 
may  qualify  for  the  3/5  rate  if: 

a.  In  quantities  of  150  or  more  letter- 
size  pieces  for  a  single  3-digit  area, 
prepared  in  5-digit  or  3-digit  packages  of 
10  or  more  pieces  each  and  placed  in  5- 
digit  or  3-digit  trays. 

b.  In  quantities  of  150  or  more 
upgradable  letter-size  pieces  (as  defined 
in  M610)  for  a  single  3-digit  area  and 
placed  in  5-digit  or  3-digit  trays. 

c.  In  a  5-digit  or  3-digit  package  of  10 
or  more  flat-size  pieces  aiul  placed  in  a 
5-digit  or  3-digit  sack  containing  at  least 
125  pieces  or  15  pounds  of  pieces. 

d.  In  a  5-digit  or  3-digit  package  of  10 
or  more  flat-size  pieces  palletized  under 
M045. 

e.  In  a  5-digit,  destination  ASF  (if 
required),  or  destination  BMC  sack 
containing  at  least  10  pounds  of 
machinable  parcels.  (The  3/5  rates  are 
available  only  if  all  possible  5-digit 
sacks  are  prepared.) 

f.  On  a  5-digit,  destination  ASF  (if 
required),  or  destination  BMC  pwllet  of 
machinable  parcels.  (The  3/5  rates  are 
available  only  if  all  possible  5-digit 
pallets  are  prepared.) 
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g.  In  a  5-digit  or  3-digit  sack  of 
irregular  parcels  containing  at  least  125 
pieces  or  15  pounds  of  pieces. 

1.5  Hazardous  Material  Surcharges 

a.  Hazardous  Medical  Material. 
Mailable  medical  material  described  in 
and  prepared  under  C023.10  (all 
Department  of  Transportation  (DOT) 
division  6.2  material  mailable  under 
CO23.10)  are  subject  to  the  hazardous 
medical  material  surcharge. 

b.  Other  Hazardous  Material.  Mailable 
hazardous  material  described  in 
C023.1.0  through  6.0  and  in  C023.9.0 
and  prepared  under  C021  and  C023  are 
subject  to  the  other  hazardous  material 
surcharge.  This  includes  all  DOT 
division  1-5,  division  6.1,  and  class  7- 
9  material  mailable  under  C023  except 
division  6.2  material  mailable  under 
C023.10. 

c.  Application  of  Surcharges.  Both 
surcharges  may  apply  to  some  material. 

1.6  Residual  Shape  (Parcel)  Surcharge 

Presorted  Standard  Mail  that  is 
prepared  as  a  parcel,  or  is  not  letter-size 
or  flat-size  as  defined  in  C050,  is  subject 
to  the  residual  shape  surcharge. 

2.0  ENHANCED  CARRIER  ROUTE 
RATES 

2.1  All  Pieces 

All  pieces  in  an  Enhanced  Carrier 
Route  Standard  Mail  mailing  (letters, 
flats,  or  irregular  parcels,  including 
merchandise  samples  distributed  with 
detached  address  labels)  must: 

a.  Meet  the  basic  standards  for 
Standard.Mail  in  E611  and  E612 

b.  Be  part  of  a  single  mailing  of  at 
least  200  pieces  or  50  pounds  of  pieces 
of  Enhanced  Carrier  Route  Standard 
Mail,  except  that  automation  basic 
carrier  route  rate  pieces  are  subject  to  a 
separate  200-piece/50-pound  minimum 
volume  standard  and  may  not  be 
included  in  the  same  mailing  as  other 
Enhanced  Carrier  Route  mail. 

c.  Be  sorted  to  carrier  routes,  marked, 
and  documented  under  M045  (if 
palletized)  or  M620. 

2.2  Flats  and  Merchandise  Samples 

Enhanced  Carrier  Route  rate  mail  may 
not  be  more  than  11-3/4  inches  high,  14 
inches  long,  or  3/4  inch  thick. 
Merchandise  samples  with  detached 
address  labels  may  exceed  these 
dimensions  if  the  labels  meet  the 
standards  in  A060. 

2.3  Preparation 

Preparation  to  qualify  for  any  of  the 
Enhanced  Carrier  Route  rates  is  optional 
and  need  not  be  performed  for  all  carrier 
routes  in  a  5-digit  area.  An  Enhanced 
Carrier  Route  mailing  may  include 


pieces  at  basic,  high-density,  and 
saturation  Enhanced  Carrier  Route  rates. 
Automation  basic  carrier  route  rate 
pieces  must  be  prepared  as  a  separate 
mailing,  subject  to  the  eligibility 
standards  in  E640. 

2.4  Carrier  Route  Information 

Except  for  mailings  prepared  with  a 
simplified  address  under  A040,  carrier 
route  codes  must  be  applied  to  mailings 
using  CASS-certified  software  and  the 
current  USPS  Carrier  Route  Information 
System  (CRIS)  scheme,  hard  copy  CRIS 
files,  or  another  AIS  product  containing 
carrier  route  information,  subject  to 
A930  and  A950.  Carrier  route 
information  must  be  updated  within  90 
days  before  the  mailing  date.    • 

2.5  Sequencing 

Basic  carrier  route  rate  mail  must  be 
prepared  either  in  carrier  walk  sequence 
or  in  line-of-travel  (LOT)  sequence 
according  to  LOT  schemes  prescribed  by 
the  USPS  (see  M050).  High-density  and 
saturation  rate  mailings  must  be 
prepared  in  carrier  walk  sequence 
according  to  schemes  prescribed  by  the 
USPS.         j 

2.6  Addressing 

Saturation  rate  mail  may  be  prepared 
with  detached  address  labels,  subject  to 
A060,  or  with  an  alternative  addressing 
format,  subject  to  A040.  High-density 
pieces  must  have  a  complete  delivery 
address  or  an  address  in  occupant  or 
exceptional  format.  Saturation  pieces 
addressed  for  delivery  on  a  city  route 
must  have  a  complete  delivery  address 
or  an  addrass  in  occupant  or  exceptional 
format,  except  that  official  mail  from 
certain  government  entities  also  may 
use  the  simplified  format.  Saturation 
pieces  for  delivery  on  rural  or  highway 
contract  routes,  or  through  general 
delivery  or  a  post  office  box,  must  have 
a  complete  delivery  address  or  an 
alternative  address  format. 

2.7  Density 

High-density  and  saturation  rate 
mailings  are  subject  to  these  density 
standards: 

a.  There  is  no  minimum  volume  per 
5-digit  ZIP  Code  delivery  area.  Pieces 
need  not  be  sent  to  all  carrier  routes 
within  a  5-digit  delivery  area. 

b.  For  the  high-density  rate,  at  least 
125  pieces  must  be  prepared  for  each 
carrier  route  for  which  that  discount  is 
claimed,  except  that  fewer  pieces  may 
be  prepared  and  the  high-density  rate 
may  be  claimed  for  carrier  routes  of  124 
or  fewer  possible  deliveries  if  a  piece  is 
addressed  to  every  possible  delivery  on 
the  route.  Multiple  pieces  per  delivery 
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address  can  count  toward  this  density 
standard. 

c.  For  the  saturation  rate,  pieces  must 
be  addressed  either  to  90%  or  more  of 
the  active  residential  addresses  or  to 
75%  or  more  of  the  total  number  of 
active  possible  delivery  addresses, 
whichever  is  less,  on  each  carrier  route 
receiving  this  mail,  except  that  mail 
addressed  in  the  simplified  address 
format  must  meet  the  100%  coverage 
standard  in  A040.  Multiple  pieces  per 
delivery  address  do  not  count  toward 
this  delivery  standard.  Sacks  with  fewer 
than  125  pieces  and  less  than  15  pounds 
of  pieces  may  be  prepared  to  a  carrier 
route  when  the  saturation  rate  is 
claimed  for  the  contents  and  the 
applicable  density  standard  is  met. 

2.8  Basic  Rates 

Basic  (nonautomation)  carrier  route 
rates  apply  to  each  piece  that  is  sorted 
under  M620  into  the  corresponding 
qualifying  groups: 

a.  Letter-size  pieces  in  a  full  carrier 
route  tray,  or  in  a  carrier  route  package 
of  10  or  more  pieces  placed  in  a  5-digit 
carrier  routes  or  3-digit  carrier  routes 
tray. 

b.  Flat-size  pieces  in  a  carrier  route 
package  of  10  or  more  pieces  palletized 
under  M045,  or  placed  in  a  carrier  route 
sack  containing  at  least  125  pieces  or  15 
pounds  of  pieces  or  in  a  5-digit  carrier 
routes  sack. 

c.  Irregular  parcels  in  a  carrier  route 
sack  containing  125  pieces  or  15  pounds 
of  pieces,  in  a  carrier  route  carton(s)  of 
merchandise  samples  prepared  with 
detached  address  labels  under  A060 
containing  a  total  of  125  pieces  or  15 
pounds  of  pieces,  or  in  a  5-digit  carrier 
routes  sack  or  carton.  (Pieces  must  be  in 
packages  of  10  or  more  irregular  parcels 
each  if  packaging  is  required  under 
M610.) 

2.9  High-Density  and  Saturation 

High-density  and  saturation  rates 
apply  to  pieces  qualified  for  the  basic 
rates  that  also  meet  the  applicable 
addressing  and  density  standards  in  2.6 
and  2.7. 

2.10  Hazardous  Material  Surchar;ges 

a.  Hazardous  Medical  Material. 
Mailable  medical  material  described  in 
and  prepared  under  C023.10  (all 
Department  of  Transportation  (DOT) 
division  6.2  material  mailable  under 
C023.10)  are  subject  to  the  hazardous 
medical  material  surcharge. 

b.  Other  Hazardous  Material.  Mailable 
hazardous  material  described  in 
C023.1.0  through  6.0  and  in  C023.9.0 
and  prepared  under  C021  and  C023  are 
subject  to  the  other  hazardous  material 
surcharge.  This  includes  all  DOT 
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division  1-5,  division  6.1,  and  class  7- 
9  material  mailable  under  C023  except 
division  6.2  material  mailable  under 
C023.10. 

c.  Application  of  Surcharges.  Both 
surcharges  may  apply  to  some  material. 

2.11    Residual  Shape  (Parcel) 
Surcharge 

Enhanced  Carrier  Route  mail  that  is 
prepared  as  a  parcel,  or  is  not  letter-size 
or  flat-size  as  defined  in  C050.  is  subject 
to  the  residual  shape  surcharge. 
(Revise  the  title  of  E630  as  follows:] 
£630    Standard  Mail  (B) 

[Delete  ciurent  630.1  through  630.2. 
Insert  new  630.1  through  630.5.9  which 
combines  former  E620.2  through  E620.5, 
with  former  E630.3  and  E630.4  to 
reorganize  and  separate  standards  for 
Standard  Mail  (A)  from  those  for 
Standard  Mail  (B)  and  to  include  new 
Standard  Mail  (B)  rate  categories  to  read 
as  follows:] 

1.0  PARCEL  POST 

1.1  Basic  Standards 

Parcel  Post  is  Standard  Mail  weighing 
16  ounces  or  more  that  is  not  mailed  as 
Bound  Printed  Matter,  Special  Standard 
Mail,  or  Library  Mail.  Any  Standard 
Mail  (B)  matter  may  be  mailed  at  Parcel 
Post  rates,  subject  to  the  ba»c  standards 
inE611andE613. 

1.2  Enclosures 

Parcel  Post  may  contain  any  printed 
matter  mailable  as  Standard  Mail  (A),  in 
addition  to  the  enclosures  and  additions 
listed  in  E611. 

1.3  Rate  Eligibility 

There  are  five  Parcel  Post  rate 
categories:  Intra-BMC,  Inter-BMC, 
destination  bulk  mail  center  (DBMC), 
destination  sectional  center  facility 
(DSCF),  and  destination  delivery  unit 
PDU).  totra-BMC,  fater-BMC.  and 
DBMC  Parcel  Post  rates  are  calculated 
based  on  the  zone  to  which  the  parcel 
is  addressed  and  the  weight  of  the 
parcel.  DSCF  and  DIXJ  rates  are 
calculated  based  on  the  weight  of  the 
parcel.  Generally,  Intra-BMC  rates  apply 
to  parcels  mailed  and  delivered  within 
the  same  BMC  service  area  and  Inter- 
BMC  rates  apply  to  parcels  mailed  in 
one  BMC  service  area  and  delivered  in 
a  different  BMC  service  area.  Specific 
standards  for  Inter-^4C  and  Intra-BMC 
rates  and  applicable  discounts  are 
described  below.  Generally,  to  qualilly 
for  destination  entry  rates  (DBMC, 
DSCF,  DDU)  mailers  must  enter  their 
parcels  at  the  destination  BMC,  SCF,  or 
delivery  unit  postal  facility  that  will 
process  or  deliver  the  parcels  (see 


additional  requirements  in  E652). 
Additional  requirements  for  Parcel  Post 
rates  and  discounts  (other  than 
destination  entry  rates)  are  set  forth 
below. 

a.  Intra-BMC  rates  apply  to  all  Parcel 
Post  originating  and  destinating  in  the 
service  area  of  the  same  BMC  or  ASF. 
Intra-BMC  rates  also  apply  to  Parcel 
Post  originating  and  destinating  in  the 
same  state  for  Alaska  and  Hawaii  and  in 
the  same  territory  for  Puerto  Rico.  See 
Exhibit  1.3. 

b.  Inter-BMC  rates  for  machinable 
parcels  apply  to  all  Parcel  Post  mail  that 
weighs  35  pounds  or  less;  is 
machinable;  raiginates  in  the  service 
area  of  a  BMC/ASF,  or  in  Alaska, 
Hawaii,  or  Puerto  Rico,  and  destinates 
outside  that  area;  and  is  not  eligible  for 
destination  entry  rates. 

c.  Inter-BMC  rates  for  nonmachinable 
Parcel  Post  include  the  nonmadunable 
surcharge  and  apply  to  all  inter-EtAC/ 
ASF  Parcel  Post  mail  that  weighs  more 
than  35  pounds  or  otherwise  is 
nonmachinable  as  defined  in  1.4; 
originates  in  the  service  area  of  a  BMC/ 
ASF,  or  in  Alaska,  Hawaii,  or  Puerto 
Rico,  and  destinates  outside  that  area; 
and  is  not  eUgible  for  destination  entry 
rates. 

d.  Parcel  Post  for  which  OBMC,  BMC 
Presort,  and/or  barcoded  discoimts  are 
claimed,  or  are  mailed  at  a  destination 
entry  rate  (DBMC,  DSCF.  DDU  (E652)), 
must  be  part  of  a  maiUng  of  50  or  more 
Parcel  Post  rate  pieces. 

e.  The  bulk  mail  center  (BMC)  Presort 
per-piece  discount  applies  to  pieces  of 
inter-BMC  Parcel  Post  sorted  to  BMC 
destinations  under  L601  for  machinable 
pieces  and  sorted  to  BMC  and  ASF 
destinations  for  nonmachinable  pieces 
uinder  L605.  To  quahiy,  machinable 
pieces  must  be  placed  in  pallet  boxes 
and  nonmachinable  pieces  must  be 
placed  on  pallets  under  M041  and 
M04S.  The  mail  must  be  entered  at  a 
postal  facility  that  is  not  a  BMC.  and  be 
part  of  a  mailing  containing  50  or  more 
Parcel  Post  rate  pieces. 

f.  The  origin  bulk  mail  center  (OBMC) 
per-piece  discount  applies  to  pieces  of 
inter-BMC  Parcel  Post  sorted  to  BMC 
destinations  under  L601  for  machinable 
pieces  and  sorted  to  BMC  and  ASF 
destinations  for  nonmachinable  pieces 
under  L605.  To  quaHfy,  machinable 
pieces  must  be  placed  in  pallet  boxes 
and  nonmachinable  pieces  must  be 
placed  on  pallets  imder  M041  and 
M045.  The  mail  must  be  entered  at  a 
BMC  listed  in  L601  and  be  part  of  a 
mailing  containing  50  or  more  Parcel 
Post  rate  pieces. 

g.  The  barcoded  discount  applies  to 
machinable  pieces  of  Parcel  Post  mail 
that  bear  a  correct,  readable  6-digit 


barcode  under  C850  fw  the  ZIP  Code 
shown  in  the  deUvery  address,  are  part 
of  a  mailing  of  50  or  more  Parcel  Post 
rate  pieces,  and  are  not  mailed  at  the 
DSCF  or  DDU  rates,  or  entered  at  an 
ASF  if  claiming  the  DBMC  rates. 

h.  Pieces  exceeding  108  inches  in 
combined  length  and  girth,  but  not 
greater  than  130  inches  in  combined 
length  and  girth,  are  mailable  at  the 
applicable  70-pound  Parcel  Post  rate 
provided  that  such  pieces  do  not  exceed 
10%  of  all  Parcel  Post  pieces  in  a 
mailing,  or  10%  of  all  Parcel  Post  pieces 
Usted  on  an  approved  daily  manifest 
(P710)  for  a  single  mailing  operation. 
The  10%  limitation  is  applicable  to  all 
Parcel  Post  mailings  regardless  of 
maiUng  size  or  acceptance  location. 

i.  Parcel  Post  pieces  exceeding  64 
inches  (but  not  exceeding  108  inches)  in 
combined  length  and  girth  and  weighing 
less  than  15  pounds  are  subject  to  a  rate 
equal  to  that  of  a  15-pound  parcel  for 
the  zone  to  which  the  parcel  is 
addressed. 

Exhibit  1.3    BMC/ASF  Service  Areas 

[Insert  former  E620  Exhibit  2.4  as 
Exhibit  1.3:1 

1.4    Nonmachinable  Surdiar;ge 

The  nonmachinable  surcharge  applies 
only  to  the  items  listed  in  1.4a  throu^ 
1.4i  ff  mailed  at  the  Inter-BMC/ASF 
Parcel  Post  rates  and  no  special 
handling  fee  is  paid.  The 
nonmachinable  surcharge  applies  to 
items  within  these  categories: 

a.  A  parcel  more  than  34  inches  long, 
17  inches  wide,  17  inches  high,  or 
weighing  more  than  35  pounds. 

b.  A  parcel  containing  more  than  24 
ounces  of  liquid  in  glass  containers,  or 
1  gallon  or  more  of  liquid  in  metal  or 
plastic  containers. 

c.  An  insecurely  wrapped  or  metal- 
banded  parcel. 

d.  A  can  (paint,  etc.),  roll,  or  tube,  or 
wooden  or  metal  box. 

e.  A  shrub  or  tree. 

t.  A  perishable,  such  as  eggs. 

g.  Books,  printed  matter,  or  business 
forms  weighing  more  than  25  pounds. 

h.  A  hign-density  parcel  weighing 
more  than  15  pounds  and  exerting  more 
than  60  pounds  per-square-foot  pressure 
on  its  smallest  side. 

i.  A  film  case  weighing  more  than  5 
pounds  or  with  strap-type  closures, 
except  any  film  case  the  USPS 
authorizes  to  be  entered  as  a  machinable 
parcel  under  C050  and  to  be  identified 
by  the  words  "Machinable  in  United 
States  Postal  Service  Equipment," 
permanently  attached  as  a 
nontransferable  decal  in  the  lower  right 
comer  of  the  case. 
[Add  new  section  1.5  as  follows:] 


12880 


Federal  Register /Vol.  63.  No. 


50 /Monday,  March  16,  1998 /Proposed  Rules 


1.5  Hazardous  Material  Surcharges 

a.  Hazardous  Medical  Material. 
Mailable  medical  material  described  in 
and  prepared  under  CQ23.10  (all 
Department  of  Transportation  (DOT) 
division  6.2  material  mailable  under 
C023.10)  are  subject  to  the  hazardous 
medical  material  surcharge. 

b.  Other  Hazardous  Material.  Mailable 
hazardous  material  described  in 
C023.1.0  through  6.0  and  in  C023.9.0 
and  prepared  under  C021  and  C023  are 
subject  to  the  other  hazardous  material 
surcharge.  This  includes  all  E)OT 
division  1-5,  division  6.1,  and  class  7- 
9  material  mailable  under  C023  except 
division  6.2  material  mailable  under 
C023.10. 

c.  Application  of  Surcharges.  Both 
surcharges  may  apply  to  some  material. 

1.6  Fees 

Parcel  Post  mail  is  subject  to  these 
fees,  as  applicable: 

a.  The  fee  for  mailing  at  destination 
BMC  (DBMC).  destination  sectional 
center  facility  (DSCF),  and  destination 
delivery  unit  (DDU)  Parcel  Post  rates 
must  be  paid  once  each  12-month 
period  at  each  post  office  of  mailing  by 
or  for  any  person  or  organization  that 
mails  at  the  destination  entry  rates, 
except  as  provided  otherwise  for  plant- 
verified  drop  shipments.  The  fee  may  be 
paid  in  advance  only  for  the  next  year 
and  only  during  the  last  30  days  of  the 
current  service  period.  The  fee  charged 
is  that  which  v$  in  effect  on  the  date  of 
payment  (R  600). 

b.  The  Parcel  Post  pickup  fee  must  be 
paid  every  time  pickup  service  is 
provided,  subject  to  the  corresponding 
standards  in  1)010. 

2.0  BOUND  PRINTED  MATTER 

2.1  Description  and  Rate  Categories 

(Renumber  former  E620.3.1  as  2.1  and 
revise  to  include  new  rate  categories  as- 
foUows:) 

Bound  Printed  Matter  is  Standard 
Mail  weighing  at  least  1  pound  but  not 
more  than  15  pounds  and  meeting  the 
standards  in  E611,  E613,  and  E630. 
Bound  Printed  Matter  rates  are  based  on 
zones  and  on  the  weight  of  the  piece. 
The  rate  categories  are  as  follows: 

a.  Single-Piece  Rate.  The  single-piece 
rate  applies  to  Bound  Printed  Matter  not 
mailed  at  the  presorted  rate  or  carrier 
route  rate. 

b.  Presorted  Rate.  The  presorted  rate 
applies  to  Bound  Printed  Matter 
prepared  in  a  mailing  of  at  least  300 
pieces,  prepared  and  presorted  as 
speciHed  in  M045  and  M630. 

c.  Carrier  Route  Rate.  The  carrier 
route  rate  applies  to  Bound  Printed 
Matter  prepared  in  a  mailing  of  at  least 


300  pieces  presorted  to  carrier  routes, 
prepared  and  presorted  as  specified  in 
M045  and  M630. 

2.2  Characteristics 

[Renumber  former  E620.3.2  as  2.2.) 

•        •        •        •        * 

2.3  Combining  Pieces 

(Renumber  former  E620.3.3  as  2.3.] 

***** 

2.4  Enclosures 

[Renumber  former  E620.3.4  as  2.4.) 

***** 

(Add  new  2.5  to  specify  barcoded 
discount  standards  as  follows:] 

2.5  Barcoded  Discount 

The  barcoded  discount  applies  to 
machinable  pieces  (C050)  of  single- 
piece  and  presorted  rate  Bound  Printed 
Matter  bearing  a  correct,  readable  6-digit 
barcode  under  C850  for  the  ZIP  Code 
shown  in  the  delivery  address,  that  are 
part  of  a  mailing  of  at  least  50  Bound 
Printed  Matter  pieces.  The  discount 
does  not  apply  to  carrier  route  Bound 
Printed  Matter. 

[Renumber  E630.3.1  as  2.6  and  revise  to 
delete  references  to  E620  and  to  add 
delivery  confirmation  service  as 
follows:] 

2.6  Preparation  for  Presorted  Rates 

Presorted  Bound  Printed  Matter  must 
meet  the  basic  standards  in  E630  and 
the  applicable  preparation  standards  in 
M630.  Mailings  may  contain 
nonidentical-weight  pieces  only  if  the 
correct  postage  is  affixed  to  each  piece 
or  if  the  RCSC  serving  the  post  o^ice  of 
mailing  has  authorized  pajrment  of 
postage  by  permit  imprint  under  P710, 
P720,  or  P730  or  M630.8.  Each  mailing 
must  contain  300  or  more  pieces  of 
Bound  Printed  Matter.  Insurance, 
special  handling,  delivery  confirmation, 
and  COD  services  may  be  used,  but 
selective  use  of  these  services  for 
individual  parcels  must  be  approved  by 
the  RCSC. 
[Renumber  former  E630.3.2  as  2.7.] 

2.7  Additional  Standards  for  Carrier 
Route  Rates 

Carrier  route  Bound  Printed  Matter  is 
subject  to  these  additional  standards: 

a.  Each  mailing  must  contain  300  or 
more  pieces  sorted  under  M630  into 
groups  of  at  least  10  pieces,  20  pounds, 
or  1,000  cubic  inches  each  for  the  same 
carrier  route,  rural  route,  highway 
contract  route,  post  office  box  section, 
or  general  delivery  unit. 

b.  Residual  pieces  (not  sorted  as 
described  in  2.7a)  do  not  count  toward 
the  minimum  specified  in  2.7a,  are 


ineligible  for  the  carrier  route  Bound 
Printed  matter  rates,  and  must  have 
postage  paid  at  the  appropriate 
presorted  Bound  Printed  Matter  rates. 
Residual  pieces  may  be  included  in  a 
carrier  route  Bound  Printer  Matter  rate 
mailing  and  be  endorsed  "Carrier  Route 
Presort"  or  "CAR-RT  SORT."  The 
number  of  residual  pieces  to  any  single 
5-digit  ZIP  Code  area  may  not  exceed 
5%  of  the  total  qualifying  carrier  route 
pieces  addressed  to  that  5-digit  area. 
Residual  pieces  must  be  separated  from 
the  pieces  that  qualify  for  the  carrier 
route  rate  and  must  be  prepared  under 
M630. 

c.  Subject  to  A930.  the  mailer  must 
apply  carrier  route  codes  to  mailings 
using  CASS-certified  software  and  the 
current  USPS  Carrier  Route  Information 
System  (CRIS)  scheme  or  another  AIS 
product  containing  carrier  route 
information.  The  carrier  route 
information  must  be  updated  within  00 
days  before  the  mailing  date. 

3.0  SPECIAL  STANDARD  MAIL 

[Renumber  former  E620.4.0  as  3.O.] 

3.1  Qualification 

(Renumber  fcMiner  E620.4.1  as  3.1  and 
add  rate  categories  as  follows:] 

Special  Standard  Kfeil  is  Standard 
Mail  matter  meeting  the  standards  in 
E611,  E613,  and  those  below.  Special 
Standard  Mail  rates  are  based  on  the 
weight  of  the  piece,  without  regard  to 
zone.  The  rate  categories  are  as  follows: 

a.  Single-Piece  Rate.  The  single-piece 
rate  applies  to  Special  Standard  Mail 
not  mailed  at  a  5-digit  or  BMC  rate. 

b.  Presorted  5-Digit  Rate.  The  5-digit 
rate  applies  to  Presorted  Special 
Standard  Mafl  mailings  of  at  least  500 
pieces  prepared  and  presorted  to  5-digit 
destination  ZIP  Codes<as  specified  in 
M630  br  M041  and  M045. 

c.  Presorted  BMC  Rate.  The  BMC  rate 
applies  to  Presorted  Special  Standard 
Mail  mailings  of  at  least  500  pieces 
prepared  and  presorted  to  destination 
bulk  mail  centers  as  specified  in  M630 
orM041andM045. 

3.3    Qualified  Items 

(Renumber  farmer  E620.4.2  as  3.3.] 


3.4  Loose  Enclosures 

[Renumber  former  E620.4.3  as  3.4.] 

•        •        •        •        * 

3.5  Enclosures  in  Books 

[Renumber  former  E620.4.4  as  3.5.] 
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4.0    PRESORTED  SPECIAL 
STANDARD  MAIL 

(Renumber  former  E630.4.0  as  620.4.0. 
Add  new  4.7  as  follows:] 

•        *        •        «        ♦ 

4.7    Barcoded  Discoant 

The  barcoded  discount  applies  to 
machinable  pieces  (C050)  mailed  at 
single-piece  rates  and  Presorted  Special 
Standard  Mail  BMC  rates  that  bear  a 
correct,  readable  6-digit  barcode  under 
C850  for  the  ZIP  Code  shown  in  the 
delivery  address,  and  that  are  part  of  a 
mailing  of  at  least  50  pieces  of  Special 
Standard  Mail.  The  discoimt  does  not 
apply  to  pieces  mailed  at  the  Presorted 
Special  Standard  Mail  5-digit  rates. 
[Renumber  former  E620.5.0  and  5.1  as 
E630.5.0  and  E630.5.1  as  follows:] 

5.0  LIBRARY  MAIL 

5.1  Qualification 

Library  Mail  is  Standard  Mail  matter 
that  meets  the  standards  in  E611,  E613, 
and  those  below.  Library  Mail  rates  are 
based  on  the  weight  of  the  piece, 
without  regard  to  zone,  l^e  basic  rate 
category  applies  to  all  Library  Mail. 
(Renumbw  former  E620.5.2  through 
E620.5.7  and  add  as  E630.5.2  through 
E630.5.7.J 

[Add  new  5.8  and  5.9  as  follows:] 

5.S    Barcoded  Diacouot 

The  barcoded  discount  appHes  to 
machinable  pieces  (C050)  of  Library 
Mail  bearing  a  correct,  readable  6-digit 
barcode  under  C850  for  the  ZIP  Code 
shown  in  the  delivery  address  and  that 
are  part  of  a  mailing  of  at  least  50 
Library  Mail  pieces. 

5.9    Hazardous  Matnial  Surcharges 

a.  Hazardous  Medical  Material. 
Mailable  medical  material  described  in 
and  prepared  under  C023.10  (all 
Department  of  Transportation  (DOT) 
divisicHi  6.2  material  mailable  under 
C023.10)  are  subject  to  the  hazardous 
medical  material  surcharge. 

b.  Other  Hazardous  Material.  Mailable 
hazardous  material  described  in 
C023.1.0  through  6.0  and  in  C023.9.0 
and  prepared  under  C021  and  C023  are 
subject  to  the  other  hazardous  material 
surcharge.  This  includes  all  DOT 
division  1-5,  division  6.1,  and  class  7- 
9  material  mailable  vmder  C023  except 
division  6.2  material  mailable  under 
C023.10. 

c.  Application  of  Surcharges.  Both 
surcharges  may  apply  to  some  material. 

6.0    BULK  PARCEL  POST 

[Reserved] 

[Revise  the  title  of  E640  and  the  first 

sentence  of  E640.1.1  to  read  as  follows:] 


E640    Automation  Standard  Mail  (A) 
Rates 

1.0  REGULAR  AND  NONPROFIT 
RATES 

1.1  All  Pieces 

All  pieces  in  an  automation  rate 
Regular  or  Nonprofit  Standard  Mail  (A) 
mailing  must:  •  *  • 

[Add  new  E640.1.5  to  read  as  follows:] 
1.5    Hazardous  Material  Surcharges 

a.  Hazardous  Medical  Material. 
Mailable  medical  material  described  in 
and  prepared  under  C023.10  (all 
Department  of  Transportation  (DOT) 
division  6.2  material  mailable  under 
C023.10)  are  subject  to  the  hazardous 
medical  material  surcharge. 

b.  Other  Hazardous  Material.  Mailable 
hazardous  material  described  in 
C023.1.0  through  6.0  and  in  C023.9.0 
and  prepared  imder  C021  and  C023  are 
subject  to  the  other  hazardous  material 
siucharge.  This  includes  all  DOT 
division  1-5,  division  6.1,  and  class  7- 
9  material  mailable  under  C023  except 
division  6.2  material  mailable  under 
C023.10. 

c.  Application  of  Surcharge.  Both 
surcharges  may  apply  to  some  material. 

2.0    ENHANCED  CARRIER  ROUTE 
RATES 


[Add  new  E640.2.6  to  read  as  follows:] 
2.6    Hazardous  Material  Surcharges 

a.  Hazardous  Medical  Matoial. 
Mailable  medical  material  described  in 
and  prepwed  under  C023.10  (all 
Department  of  Transportatiao  (DOT) 
division  6.2  material  mailable  under 
C023.10)  are  sul^ect  to  the  hazardous 
medical  material  surcharge. 

b.  Other  Hazardous  Material.  Mailable 
hazardous  material  described  in 
C023.1.0  through  6.0  and  in  C023.9.0 
and  prepared  under  C021  and  C023  are 
subject  to  the  other  hazardous  material 
surcharge.  This  includes  all  DOT 
division  1-5,  division  6.1,  and  class  7- 
9  material  mailable  under  C023  except 
division  6.2  material  mailable  imder 
C023.10. 

c.  Application  of  Surcharges.  Both 
surchai^ges  may  apply  to  some  material. 

E650    Destination  Entry 


E652    Parcel  Post 

1.0    BASIC  STANDARDS 

[Amend  1.1  through  1.4  to  add 
information  on  DSCF  and  DDU 
destination  entry  rates  to  read  as 
follows:] 


1.1  Definitions 

Destination  entry  discounts  apply  to 
Parcel  Post  mailings  prepared  as 
specified  in  M041.  M045  and  M630  and 
addressed  for  delivery  wthin  the 
service  area  of  a  destination  BMC  (or 
auxihary  service  facility),  sectional 
center  facility  (SCF),  or  delivery  unit 
PU)  where  they  are  deposited  by  the 
mailer.  For  this  standard,  the  following 
destination  facility  definitions  apply: 

a.  A  destination  bulk  mail  center 
PBMC)  includes  all  bulk  mail  centers 
(BMCs)  and  auxiliary  service  facilities 
(ASFs)  imder  L602,  and  designated 
sectional  center  facilities  (SCFs)  under 
4.0. 

b.  A  destination  sectional  center 
facihty  PSCF)  includes  all  processing 
and  distribution  centers  or  bcihties 
under  LOOS.  Mail  that  is  prepared  on 
pallets  for  5-digit  ZIP  Codes  listed  in 
Exhibit  5.0  must  be  entered  at  the  BMC 
shown  in  the  exhibit  instead  of  at  the 
SCF  serving  the  5-digit  ZIP  Codes  of  the 
deUvery  addresses  appearing  on 
mailftieces. 

c.  A  destination  deUvery  unit  (INXJ) 
is  a  facility  that  delivers  to  the  addresses 
appearing  on  the  deposited  pieces  in  a 
destination  entry  rate  Parcel  Post 
mailing. 

1.2  Generai 

A  destination  entry  mailing  is  a  Parcel 
Post  maiUng  that: 

a.  May  be  oedloaded,  on  pallets,  or  in 
pallet  boxes,  sacks,  or  other  authorized 
containers  depending  on  the  facility  at 
which  the  pieces  are  deposited  and  as 
specified  in  2.0  through  5.0;  and 

b.  Is  not  plant-loaded. 

1.3  I»MC  DSCF,  and  DDU  Sates 

For  DBMC.  DSCF,  or  DDU  rates, 
pieces  miist  meet  the  applicable 
standards  in  1.0  through  5.0  and  meet 
the  following  criteria: 

a.  Be  part  of  a  single  mailing  of  50  or 
more  pieces,  each  eligible  for  and 
claimed  at  a  Parcel  Post  rate. 

b.  Be  deposited  at  a  destination  BMC 
(DBMC)  or  auxiliary  service  facility,  or 
other  equivalent  facility;  destination 
sectional  center  (DSCF);  m  destination 
delivery  unit  (DDU)  as  appUcable  for  the 
rate  claimed  and  as  specified  by  the 
USPS. 

c.  Be  addressed  for  delivery  within 
the  ZIP  Code  ranges  that  the  applicable 
entry  facihty  serves. 

d.  For  destination  BMC  (DBMC)  rates, 
be  part  of  a  Parcel  Post  mailing  that  is 
deposited  at  a  BMC  or  ASF  under  L602, 
or  other  designated  facility  under  4.0, 
addressed  for  delivery  within  the  ZIP 
Code  range  of  that  facility;  and  prepared 
in  accordance  with  M041  and  M045  or 
M630. 
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e.  For  destination  sectional  center 
facility  (DSCF)  rates,  be  part  of  a  Parcel 
Post  mailing  deposited  at  a  designated 
processing  and  distribution  center  or 
facility  under  LOOS  (or  at  a  BMC  under 
Exhibit  5.0):  addressed  for  delivery 
within  the  ZIP  Code  service  area  of  that 
SCF  facility  under  LOOS;  and  prepared 
in  accordance  with  M041  and  M045  or 
M630.  For  5-digit  ZIP  Code  areas  listed 
under  Exhibit  5.0,  mail  prepared  on 
pallets  must  be  entered  at  the 
corresponding  BMC  facility  showm  in 
that  Exhibit  (not  at  the  SCF).  The  DSCF 
rate  is  not  available  for  parcels  prepared 
on  pallets  for  facilities  that  are  unable 
to  handle  pallets.  Refer  to  the  Drop  Ship 
Product  maintained  by  the  National 
Customer  Support  Center  (NCSC)  (see 
G043)  to  determine  which  5-digit 
delivery  facilities  can  handle  pallets. 
(There  is  a  charge  for  this  information.) 

f.  For  destination  delivery  unit  (DDU) 
rates,  be  part  of  a  Parcel  Post  mailing 
deposited  at  a  designated  destination 
delivery  unit  that  delivers  parcels  to  the 
addresses  appearing  on  the  deposited 
pieces  and  prepared  in  accordance  with 
M041  and  M045  or  M630.  There  is  no 
required  minimum  number  of  pieces 
that  must  be  deposited  for  the  DDU  rate; 
however,  they  must  be  part  of  a  mailing 
of  at  least  50  pieces  and  separated  by  5- 
digit  ZIP  Codes. 

1.4  Postage  Payment 

Postage  payment  for  DBMC.  DSCF. 
and  DDU  rate  mail  is  subject  to  the  same 
standards  as  apply  generally  to  Standard 
Mail  (B).  Except  for  plant-verified  drop 
shipments  (see  P750)  or  metered  mail 
drop  shipment  (see  D072).  the  mailer 
must  have  a  meter  license  or  permit 
imprint  authorization  at  the  destination 
facility  parent  post  o^ce  for  mailings 
deposited  for  entry  at  a  DBMC  or  ASF; 
at  a  destination  sectional  center  facility; 
or  at  the  parent  post  office  of  a 
destination  delivery  unit.  Postage  and 
fees  (under  E630)  are  paid  to  the  post 
office  that  verifies  the  mailings.  The 
mailer  must  ensure  that  Form  8125 
accompanies  all  plant-verified  drop 
shipments. 

[Rename  1.5  to  read  as  follows:] 

1.5  BMC  as  Agent 

The  DBMC  may  act  as  acceptance 
agent  only  for  its  parent  post  office  (see 
Exhibit  1.5)  and  only  if  authorized  by 
Form  4410  for  each  mailer  depositing 
DBMC  entry  rate  mail. 

[Delete  1.6.1 

2.0     PREPARATION 

[Amend  2.0  to  include  new  destination 
entry  rates  as  follows:) 


2.1  Bedloaded  Parcels 

[Revise  2.1  to  limit  bedloaded 
destination  entry  mailings  to  BMCs  and 
DDUs  as  follows:! 

A  mailer  may  present  bedloaded 
DBMC  parcels  if  the  mailer's  vehicle  has 
a  road-to-bed  height  of  50  (±2)  inches. 
If  applicable,  the  mail  to  be  entered  at 
different  destinations  must  be  separated 
to  prevent  mixing  of  mailings  for 
deposit  at  different  destinations.  If 
perishable  and  nonperishable  items  are 
transported  together,  they  must  be 
separated.  DBMC  and  DDU  destination 
rate  mailings  may  be  bedloaded  for 
deposit  at  BMCs/ASFs  or  DDUs.  Refer  to 
the  Drop  Shipment  Product  available 
from  the  National  Customer  Support 
Center  (NCSC)  (see  G043)  to  determine 
dock  requirements  for  a  DDU  facility. 
(There  is  a  charge  for  this  information.) 

2.2  Containers 

(Reorganize  and  revise  2.2  to  include 
DSCF  and  DDU  mailings  and  delete  use 
of  BMC  over-the-road  containers  for  the 
DBMC  rate  bs  follows:] 

DBMC  (if  not  bedloaded),  DDU  rate 
mailings  (if  not  bedloaded),  and  all 
DSCF  mailings  must  be  prepared  as 
follows: 

a.  Machinable  parcels  for  which  a 
DBMC.  DSCF,  or  DDU  rate  is  claimed 
must  be  sacked  under  M630  unless 
prepared  under  M041  and  M045. 

b.  DSCF  rate  mail,  if  sacked,  must 
contain  at  least  10  pieces  per  sack  under 
M630  (machinable  and  nonmachinable 
pieces  may  be  included  in  the  same 
sack). 

c.  For  DDU  rate  mail,  there  are  no 
sacking  or  palletizing  minimums.  DDU 
rate  mail  must  be  separated  by  5-digit 
ZIP  Code  (even  if  bedloaded),  and  if 
sacked  or  palletized  must  be  properly 
labeled  to  the  5-digit  ZIP  Code. 
Machinable  and  nonmachinable  pieces 
may  be  included  in  the  same  sack  or  on 
the  same  pallet. 

d.  For  DBMC  rate  mail, 
nonmachirjable  parcels  each  weighing 
35  pounds  or  less  must  be  sacked  under 
M630  if  the  parcels  do  not  contain 
perishables  and  the  size  of  the  parcels 
allows  a  sack  to  hold  at  least  two  pieces. 
DBMC  rate  nonmachinable  parcels  that 
cannot  be  sacked  in  this  manner  or 
weigh  more  than  35  pounds  must  be 
transported  as  outside  (unsacked) 
pieces.  If  authorized  in  advance  by  the 
USPS.  DBMC  rate  nonmachinable 
parcels  may  be  palletized. 

e.  For  DSCF  rate  and  DDU  rate  mail 
nonmachinable  parcels  may  be 
palletized.  Nonmachinable  parcels  may 
be  combined  with  machinable  parcels 
on  5-digit  pallets  claimed  at  DSCF  or 
DDU  rates  under  M041  and  M045. 
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3.0    DEPOSIT 

[Revise  to  include  requirements  for 
DSCF  and  DDU  destination  entry 
mailings  as  follows:] 


3.2    Presentation 

[Revise  3.2  as  follows:] 

Destination  entry  rate  mailings  must 
be  verified  under  a  plant-verified  drop 
shipment  authorization  by  a  detached 
mail  unit  (DMU)  in  the  mailer's  plant  or 
at  the  origin  post  office  business  mail 
entry  unit  (BMEU)  serving  the  mailer's 
plant.  They  also  may  be  deposited  for 
verification  at  a  business  mail  entry  unit 
located  at  a  destination  BMC, 
destination  sectional  center  facility,  or 
other  designated  destination  postal 
facility.  Only  plant-verified  drop 
shipments  may  be  deposited  at  a 
destination  delivery  unit  not  co-located 
with  a  post  office  or  other  postal  facility 
having  a  business  mail  entry  unit.  When 
presented  to  the  USPS,  destination  entry 
mailings  must  meet  the  following 
requirements: 

a.  Separation  by  zone  for  DBMC  rate 
mailings  is  required  only  for  permit 
imprint  mailings  of  identical-weight 
pieces  that  are  not  mailed  using  a 
postage  payment  system  under  P710, 
P720,  or  P730  or  mailed  under 
M630.8.0. 

b.  Each  mailing  must  be  separated 
fi-om  other  mailings,  and  destination 
entry  rate  mailings  for  deposit  at  one 
destination  postal  facility  must  be 
separated  from  mailings  for  deposit  at 
other  facilities. 

c.  Mail  must  be  separated  firom  freight 
transported  on  the  same  vehicle. 

d.  Each  piece  of  DBMC.  DSCF,  or 
DDU  rate  Parcel  Post  must  be  marked  as 
specified  in  MD12  and  M630. 

e.  The  mailer  must  ensure  that  Form 
8125  accompanies  all  plant-verified 
drop  shipments. 

[Rename  the  title  of  3.3  to  read  as 
follows:] 

3.3  BMC  as  Agent 

The  DBMC  may  verify  and  accept 
mail  if  authorized  by  Form  4410  to  act 
as  agent  for  the  parent  post  office  where 
the  mailer's  account  or  Ucense  is  held. 

3.4  Appointments 

[Revise  3.4  to  change  and  update 
appointment  procedures  as  follows:] 
a.  Except  for  mailings  of  perishable 
commodities  and  local  mailers  under 
3.5,  appointments  for  deposit  of  DBMC 
mail  at  ASFs  and  SCFs  must  be 
scheduled  through  the  appointment 
control  center  at  least  a  day  in  advance. 
Same  day  appointments  may  be  granted 
by  a  control  center  on  the  basis  of  a 
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telephone  request.  All  appointments  for 
BMC  loads  must  be  scheduled  by  the 
appropriate  BMC  control  center  and 
appointments  for  SCFs  must  be 
scheduled  through  the  appropriate 
district  control  center.  Appointments 
may  be  made  up  to  thirty  (30)  calendar 
days  prior  to  a  desired  appointment 
date.  Mailers  must  comply  with  the 
scheduled  mail  deposit  time  and 
location.  The  mailer  must  cancel  any 
appointment  by  notifying  the 
appropriate  control  center  at  least  12 
hours  in  advance  of  a  scheduled 
appointment  time. 

b.  Electronic  appointments  may  be 
made  by  mailers/agents  using  a  USPS- 
issued  computer  log-on  ID.  Electronic 
appointments  must  be  made  at  least  12 
hours  prior  to  the  desired  time  and  date. 
All  information  required  by  the  USPS 
appointment  system  regarding  a  mailing 
must  be  furnished. 

c.  For  deposit  of  DDU  mailings,  an 
appointment  must  be  made  by 
contacting  the  DDU  at  least  24  hours  in 
advance.  If  the  appointment  must  be 
canceled,  a  mailer  must  notify  the  DDU 
at  least  a  day  in  advance  of  a  scheduled 
appointment.  Mailers  desiring 
electronic  confirmation  of  DDU  mail 
entry  must  also  schedule  the 
appointment  through  the  district  control 
center. 


3.7    Deposit  Conditions 

[Revise  3.7a  to  clarify  that  rescheduHng 
is  permitted  for  refused  mailings  as 
follows:] 

Deposit  of  mail  also  is  subject  to  these 
conditions: 


a.  Destination  facilities  may  refuse 
mailings  that  are  unscheduled  or  late 
(i.e.,  if  vehicles  arrive  more  than  2  hours 
after  the  scheduled  appointment  at 
ASFs,  BMCs,  or  SCFs  and  more  than  1 
hour  late  at  deHvery  units).  If  a  mailing 
is  refused,  a  mailer  is  permitted  to  make 
a  new  appointment. 
•        •        •        •        » 

3.8    Vehicle  Unloading 

[Revise  3.8  to  include  DSCF  and  DDU 
rate  mail  as  follows:] 

Unloading  of  destination  entry 
maiUngs  is  subject  to  these  conditions: 

a.  Properly  prepared  containerize 
loads  (e.g.,  pallets)  are  imloaded  by  the 
USPS  at  BMCs,  ASFs,  and  SCFs  that  can 
handle  pallets.  The  USPS  does  not 
imload  or  permit  the  mailer  (or  mailer 
agent)  to  unload  palletized  loads  that 
are  unstable  or  severely  leaning  or  that 
have  otherwise  not  maintained  their 
integrity  in  transit. 

b.  The  driver  must  unload  bedloaded 
shipments  within  8  hours  of  arrival  at 
BMCs,  ASFs,  and  SCFs.  Combination 
containerized  and  bedloaded  drop 
shipment  maiUngs  are  classified  as 
bedloaded  shipments  for  unload  times. 
The  USPS  may  assist  in  unloading. 

c.  At  delivery  units,  the  driver  must 
unload  containerized  (palletized), 
sacked,  and  bedloaded  drop  shipments 
(i.e.,  all  DDU  mail)  within  1  hour  of 
arrival. 

d.  The  driver  or  assistant  must  stay 
with  and  continue  to  unload  the  vehicle 
once  at  the  dock.  The  driver  must 
remove  the  vehicle  bom  USPS  property 
after  unloading.  The  driver  and  assistant 
are  not  permitted  in  USPS  faciUties 


except  the  dock  and  designated  driver 
rest  area. 

3.9  Charges 

[Revise  3.9  to  include  all  destination 
rate  mailings  as  follows:] 

The  USPS  is  not  responsible  for 
demurrage  or  detention  charges 
incurred  by  a  mailer  who  presents 
destination  rate  mailings. 

3.10  Appeals 

Mailers  who  believe  that  they  are 
denied  equitable  treatment  may  appeal 
to  the  manager,  customer  service 
(district),  responsible  for  the  destination 
postal  facility. 

3.11  Documentation 

[Revise  3.11  to  include  DSCF  and  DDU 
mailings  as  follows:] 

A  postage  statement  must  accompany 
each  destination  entry  rate  mailing.  Any 
other  documentation  must  be  submitted 
as  required  by  the  standards  for  the  rate 
claimed  or  the  postage  payment  method 
used. 
•        •        •        •        • 

[Add  5.0  to  provide  for  deposit  of  some 
DSCF  mail  at  a  BMC:] 

5.0    DSCF  MAIL  ENTERED  AT  A 
DESIGNATED  BMC 

DSCF  rate  mail  prepared  on  pallets 
that  is  for  a  5-digit  ZIP  Code  hsted  in 
Exhibit  5.0  must  be  entered  at  the 
corresponding  BMC  facility  listed  on 
that  exhibit  instead  of  at  the  DSCF. 
Sacked  DSCF  rate  mail  for  the  5-digit 
ZIP  Codes  in  Exhibit  5.0  must  be 
entered  at  the  DSCF. 


Exhibit  E652.5.0,  BMC  Deposit  of  DSCF  Rate  Pallets 


BMC 


ATLANTA 


CHICAGO 


CINCINNATI 
DALLAS  

DENVER  


Destination  ZIP  code 


DES  MOINES 


30006-08,30,32-36.60-69,71 ,80-90. 

30305-06,19.24,28-29,38,40-^2,45-^6,59,62-63,66.76. 

31101. 

39901. 

53140-44. 

53401-08. 

60016-1 7, 1 9,25,53,56,68.70,76-77. 

601 03,05,07,20-23,26,31 ,53-54,60. 

60301-04,06-99. 

60504-05.07,40,42,63-64,66-68,98. 

60601 .05.08-60.67.81 ,90,93-94. 

60714. 

60803-05. 

45207, 1 2-1 3. 1 5. 1 8.22.36-37,40-42,46,49,62. 

75040-49. 

76001-07,10-19,94.96. 

69180,90. 

80001  -1 9,28,32,40-42,44,46-47. 

801 10-15,20-29,50-56.60-62,64-67. 

80215,21-22,24,26-29,31-33,35-37,51. 

80401-19. 

80521-28,53-54. 

80631-39. 

None. 
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Exhibit  E652.5.0.  BMC  Deposit  of  DSCF  Rate  Pallets— Continued 


BMC 


DETROIT 


GREENSBORO 


JACKSONVILLE 


KANSAS  CITY  

LOS  ANGELES  

MEMPHIS  

MINNEAPOLIS/ST.  PAUL 

NEW  JERSEY 

PHILADELPHIA   

PITTSBURGH  

ST.  LOUIS 


SAN  FRANCISCO 


SEATTLE 


SPRINGFIELD 
WASHINGTON 


Destination  ZIP  code 


48021,34,37.43-46,66-67,75-76,80-84,86,89-93,98-99. 

48103-04,06-09.1 1-12,20-28,41, 50-54,61-62,70,80.83-84,92,97-98. 

48204,21.27-28,35. 

48310-14,50-54,97. 

27101-02. 

27408-10. 

27514-16. 

27701. 

31520-25.27. 

32065,67,73,84-86.91-92.95. 

32173-76. 

32205.07,10-11,16,20-22,24-25,30,36,38-39,44. 

32901-02,04,22-24.26-27,31-32,40-41 ,51 ,58,60-89. 

33427-29,31-34,60-67.81 ,86-87,96-98. 

33755-67,70-79. 

33880-85. 

34101-06,08-10.12-14,16,19. 

34470-82. 

34945-51 ,54,79-82,94-97. 

64015,50-51,55-56,58. 

64116,18-19,51,53-54,59,63-64.90 

66002,27,44-49. 

90220-23.40-42,80. 

38614,         j 

38732.         ■ 

55014. 

55104-06,16.19-21,24. 

55306,16,31,43. 

554 1 8,20-21 ,24.28-30.32-33.4 1 ,45. 

None. 

19001-04,06-10,12-18,20-23,25-26,28-41,43-44,46-50. 

19052-53,61 ,63-67,70,72-76.7&-91 ,93-96. 

19111,14-16.1 9-20,24.28.34-37.40.44,49,52.54-55,60. 

None. 

62040. 

62202.20-23,26. 

62521. 

62881. 

63005-06,11,17,21-22.24,31-34,42-45,74. 

63104-^7,51,57-58. 

63301-04. 

93921-23. 

94002-03,10-12,21-28,30,35,39,41^3.59,61. 

94401-99. 

94504,06,08,1 1-14,16-29,33,35-46,48. 

94555-56,58-63,67,70-71 ,73-74,76-81 ,83-85,89-99. 

96708,13,20-21,27,32,43,49. 

96753.55.58.60-61 .67-68,71 .72.78-79,81 .84-85.88.90.93. 

97321,30 

97526. 

98002-04,23,31 ,35,63-64.92-93. 

98660-66,68,82-87. 

99362. 

97321,30. 

97526. 

98002-04,23,31 ,35,63-64.92-93. 

98660-66,68.82-87. 

99362.       1 

None.         I' 

None. 


E670  Nonprofit  Standard  Mail 


9.0  MAILING  WHILE  APPLICATION 
PENDING 


9.2  Postage  Record 

[Amend  9.2  by  removing  "or  Single- 
Piece  Standard  Mail"  in  the  last 
sentence  to  read  as  follows:) 

While  an  application  is  pending, 
postage  must  be  paid  at  the  applicable 
First-Class  Mail  or  Regular  or  Enhanced 


Carrier  Route  Standard  Mail  rates.  The 
USPS  records  the  difference  between 
postage  paid  at  the  Regular  or  Enhanced 
Carrier  Route  Standard  Mail  rates  and 
the  postage  that  would  have  been  paid 
at  the  Nonprofit  Standard  Mail  rates.  No 
record  is  kept  if  postage  is  paid  at  First- 
Class  Mail  rates. 


UMI 
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9.3  Refund 

[Amend  9.3b  by  removing  "or  Single- 
Piece  Standard  Mail"  to  read  as 
follows:] 

If  an  authorization  to  mail  at 
Nonprofit  Standard  Mail  rates  is  issued, 
the  mailer  may  be  refunded  the  postage 
paid  at  that  office  in  excess  of  the 
Nonprofit  Standard  Mail  rate  since  the 
effective  date  of  the  authorization.  No 
refund  is  made: 
•        •        *        •        * 

b.  If  postage  was  paid  at  First-Qass 
Mail  rates. 


F    FORWAKinNG  AND  RELATED 
SERVICES 

FOOD  Basic  Services 

FOlO  Basic  Information 

•        •        •        *        • 

3.0  DIRECTORY  SERVICE 

[Amend  3.0d  by  removing  "or  Single- 
Piece  Standard  Mail"  to  read  as 
follows:] 


Mailer  endorsement 


"Address  Servica  Requested"  ^ 


"Fonwardng  Service  Requested" 

"Rehffn  Service  Requested"  

"Change  Service  RequestecT 

No  endorsement '  


USPS  letter  carrier  offices  give 
directory  service  to  the  types  of  mail 
listed  below  that  have  an  insufficient 
address  or  cannot  be  deUvered  at  the 
address  given  (the  USPS  does  not 
compile  a  directory  of  any  kind): 

d.  Parcels  mailed  at  any  Standard 
Mail  (B)  rate  or  endorsed  by  the  mailer. 

5.0    CLASS  TREATMENT  FOR 
ANCILLARY  SERVICES 


5.2  Periodicals 

(Amend  5.^  and  5.2g  to  read  as 
follows:] 

Undeliverable  Periodicals 
publications  (including  publications 
pending  Periodicals  authorization)  are 
treated  as  described  in  the  chart  below 
and  imder  these  conditions: 
•        *        *        •        • 

e.  The  publisher  may  request  the 
return  of  copies  of  undelivered 
Periodicals  publications  by  printing  the 


endorsement  "Address  Service 
Requested"  on  the  envelopes  or 
wrappers,  or  on  one  of  the  outside 
covers  of  unwrapped  copies, 
immediately  preceded  by  the  sender's 
name,  address,  and  ZIP+4  or  5-digit  ZIP 
Code.  The  per-piece  rate  charged  for 
return  is  the  appropriate  single-piece 
First-Class  Mail  or  Priority  Mail  rate  as 
appUcable  for  the  weight  of  the  piece, 
when  the  address  correction  is  provided 
incidental  to  the  return  of  the  piece, 
there  is  no  charge  for  the  correction. 
This  endorsement  obligates  the 
publisher  to  pay  return  postage. 

g.  Periodicals  matter  is  forwarded 
only  to  domestic  addresses. 

[Amend  the  "Address  Service 
Requested"  portion  of  5.2g  (chart)  to 
read  as  follows:) 


USPS  action  on  UAA  pieces 


First  60  days:  piece  torwarded;  no  charge. 

After  6&<tey  period,  or  if  undeliverable:  piece  returned  with  address  conecticn  or  reason  tor 
nondelivery  attached:  single-piece  First-Ctess  or  Priority  rate  as  y>p»ipaMe  tor  weigM  of 
piece  charged.  ^^ 


I  Valid  tor  all  pieces,  indudmg  Address  Change  Service  (AC^  particfieting  pieces. 


5.3    Standard  Mul  (AJ 

(Amend  5.3  by  deleting  5.3a  and 
remmibering  5.3b  through  5.3i  as  5.3a 
through  5.3h.  Revise  renumb««d  5.3a 
and  5.3b,  and  5.3f  through  5.3h,  to  read 
as  follows:] 

Undehverable  Standard  Mail  (A)  is 
treated  as  described  in  the  chart  below 
and  imder  these  conditions: 

a.  Mail  that  qualifies  for  a  single-piece 
Special  Standard  or  Library  Standard 
Mail  (B)  rate  under  the  applicable 
standards  is  forwarded  and  returned  at 
that  rate,  if  the  mailw's  endorsement 
includes  the  name  of  the  applicable 
Standard  Mail  (B)  rate. 


Mailer  endorsement 


"Return  Service  Requested— BPRS" 
"Address  Service  Requested— BPRS" 


b.  Mail  that  qualifies  for  Shipper  Paid 
Forwarding  (F020)  under  the  apphcable 
standards  is  forwarded  at,  and  (if 
necessary)  returned  at,  the  single-piece 
First-Class  or  Priority  Mail  rate  as 
applicable  for  the  weight  of  tibe  piece. 
*        •        •        »        • 

f.  The  weighted  fee  is  the  appropriate 
single-piece  First-Class  or  Priority  Mail 
rate,  as  applicable  for  the  weight  of  the 
piece,  multiphed  by  2.472  and  rounded 
up  to  the  next  whole  cent  (if  the 
computation  yields  a  fracdon  of  a  cent). 
The  weighted  fee  is  computed  (and 
roimded  if  necessary)  for  each  piece 
individually.  Neither  the  apphcable 


postage,  the  factor,  nor  any  necessary 
rounding  is  applied  cumulatively  to 
multiple  pieces.  The  fee  is  charged 
when  an  unforwardable  or 
imdeliverable  piece  is  returned  to  the 
sender  and  the  piece  is  endorsed 
"Address  Service  Requested"  or 
"Forwarding  Service  Requested."  These 
endorsements  obligate  the  sender  to  pay 
the  weighted  fee  on  all  returned  pieces, 
g.  Mail  that  qualifies  for  Bulk  Parcel 
Return  Service  (BPRS)  under  the 
applicable  standards  in  S924  is  returned 
at  the  BPRS  per  piece  fee  if  the  mailer 
uses  one  of  the  endorsements  that 
includes  "— BHIS." 


USPS  Action  on  UAA  pieces 


Months  1  through  12:  piece  iornarded;  no  charge  to  addressee;  separate  ACS  notice  of  new 
address  provided;  ACS  address  oon-ection  fee  and  postage  at  single-piece  First-Class  or 
Priority  Mail  rate  as  applicat>le  for  weight  of  piece  charged  via  ACS  participant  code 


h.  Standard  Mail  (A)  is  forwarded 
only  to  domestic  addresses. 
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MaHer  endorsement 


"Address  Service  Requested" 


"Forwarding  Service  RequestecT 


"Return  Service  Requested" 


"Change  Service  Requested"^ 
No  erxJorsement  


USPS  action  on  UAA  pieces 


Months  13  through  18:  piece  returned  with  new  address  attached;  only  weighted  fee  charged 

(address  correction  fee  not  charged). 
After  month  18,  or  if  undeliverable:  piece  returned  with  reason  lor  nondelivery  attached;  only 

weighted  fee  charged  (address  correction  fee  not  charged). 

•  •  •  •  * 

Months  13  through  18:  piece  returned  with  new  address  attached;  only  weighted  fee  charged 
(address  correction  fee  not  charged). 

After  month  18,  or  If  undeliverable:  piece  returned  with  reason  for  nondelivery  attached;  only 
weighted  fee  charged  (address  correction  fee  not  charged). 

Piece  returned  with  new  address  or  reason  for  nondelivery  attached;  only  return  postage  at 
single-piece  First-Class  or  Priority  Mail  rate  as  applicat>le  for  weight  of  piece  charged  (ad- 
dress correction  fee  not  charged). 

♦  •  •  *  • 

Piece  disposed  of  by  USPS.  


<  Valid  for  all  pieces,  including  Address  Change  Service  (ACS)  participating  pieces. 


6.0  ENCLOSURES  AND 
ATTACHMENTS 

[Amend  the  first  sentences  of  6.1  and 
6.2  to  read  as  follows:] 

6.1  Periodicals 

Undeliverable  Periodicals 
pubhcations  (including  publications 
pending  Periodicals  authorization)  with 
a  nonincidental  First-Class  Mail 
attachment  or  enclosure  are  returned  at 
the  single-piece  First-Class  or  Priority 
Mail  rate  as  applicable  for  the  weight  of 
the  piece.  •  •  * 

6.2  Standard  Mail  (A) 

Undeliverable,  unendorsed  Standard 
Mail  (A)  with  a  nonincidental  First- 
Class  Mail  attachment  or  enclosure  is 
returned  at  the  single-piece  First-Class 
or  Priority  Mail  rate  as  applicable  for  the 
weight  of  the  piece.*   *   * 


8.0  DEAD  MAIL 

8.1  Basic  Infonnation 

(Amend  8.1  to  read  as  follows:] 

Dead  mail  is  matter  deposited  in  the 
mail  that  is  or  becomes  undeliverable 
and  cannot  be  returned  to  the  sender 
from  the  last  office  of  address.  Every 
reasonable  effort  is  made  to  match 
articles  foimd  loose  in  the  mail  with  the 
envelope  or  wrapper  from  which  lost 
and  to  return  or  forward  the  articles. 

a.  Nonmail  matter  (e.g.,  wallets  and 
bank  deposits)  found  in  collection  boxes 
or  at  other  points  within  USPS 
jurisdiction  is  returned  postage  due  at 
the  single-piece  First-Class  Mail  or 
Priority  Mail  rate  for  keys  and 


identification  devices  that  is  applicable 
based  on  the  weight  of  the  matter. 

•  •        *        •        • 

F020    Forwarding 

•  •        »        *        • 

2.0    FORWARDABLE  MAIL 

•  •        *        •        * 

2.3  Discontinued  Post  Office 

[Amend  2.3  by  removing  "and  all 
Single-Piece  Standard  Mail"  to  read  as 
follows:] 

All  Express  Mail,  First-Class  Mail, 
Periodicals,  and  Standard  Mail  (B) 
addressed  to  a  discontinued  post  office 
may  be  forwarded  without  added  charge 
to  a  post  office  that  the  addressee 
designates  as  more  convenient  than  the 
office  to  which  the  USPS  ordered  the 
mail  sent. 

2.4  Rural  Delivery 

[Amend  2.4  by  removing  "and  all 
Single-Piece  Standard  Mail"  to  read  as 
follows:] 

When  rural  delivery  service  is 
established  or  changed,  a  customer  of 
any  office  receiving  mail  from  the  rural 
carrier  of  another  office  may  have  all 
Express  Mail,  First-Class  Mail, 
Periodicals,  and  Standard  Mail  (B) 
forwarded  to  the  latter  office  for 
delivery  by  the  rural  carrier  without 
added  charge,  if  the  customer  files  a 
written  request  with  the  postmaster  at 
the  former  office. 
***** 

2.6    Mail  for  Military  Personnel 

[Amend  the  first  sentence  of  2.6  by 
removing  "and  all  Single-Piece 
Standard  Mail"  to  read  as  follows:] 


All  Express  Mail,  First-Class  Mail, 
Periodicals,  and  Standard  Mail  (B) 
addressed  to  persons  in  the  U.S.  Armed 
Forces  (including  civilian  employees) 
serving  where  U.S.  mail  service  operates 
is  forwarded  at  no  added  charge  when 
the  change  of  address  is  caused  by 
official  orders.  •  •  * 

3.0    POSTAGE  FOR  FORWARDING 


3.5    Standard  Mail  (A) 

[Amend  the  second  sentence  of  3.5  to 
read  as  follows:] 

•  *  •  Shipper  Paid  Forwarding,  used 
in  conjunction  with  Address  Change 
Service  (F030),  provides  mailers  of 
Standard  Mail  (A)  machinable  parcels 
an  option  of  paying  forwarding  postage 
at  the  single-piece  First-Class  or  Priority 
Mail  rate  as  applicable  for  the  weight  of 
the  piece.  *  *  * 

*  *        *   I     •        • 

L    LABELINGLISTS 

*  •         •         *         • 

[Delete  the  heeding  "LlOO  First-Class 
Mail"  and  labeling  list  L102.] 

L600    Standard  Mail 


[Insert  new  labeling  list  L605  as 
follows:] 

L605    BMCs^Nonmachinable  Parcel 
Post 


Mailers  preparing  BMC  Presort  and 
OBMC  Parcel  Post  mailings  of 
nonmachinable  parcels  must  sort  the 
parcels  and  label  pallets  according  to 
this  list. 


Column  A— Destination  ZIP  codes 


005-007,  009,  068-079,  085-098,  100-119,  124-127,  340  _. 

006-009  

008 - 

008 - 


Column  B — Label  to 


BMC  NEW  JERSEY  NJ  00102. 
SCF  SAN  JUAN  PR  006'. 
BMC  NEW  JERSEY  NJ  001022. 
BMC  JACKSONVILLE  FL  32099^. 
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Cotumn  A — Destination  ZIP  codes 


010-067.  120-123,  128,  129  

130-136,140-149  _ 

150-168.260-266,439-447  

080-084,137-139,  169-199  .._... 

200-212,  2t4-239,  244,  254.  267.  268 

240-243,  246-249,  270-297,  376  ^ 

298,  300-312,  317-319,  350-352,  354-368.  373.  374,  377-379,  399  

299,  313-316.  320-339,  341.  342. 344,  346,  347,  349  

369-372,  375,  380-397,  700,  701,  703-705,  707,  708.  713.  714.  716.  717.  719-729  

250-253.  255-259.  400-418,  421,  422,  425-427,  430-433,  437,  438,  448-462.  469-474 

434-436,465-468,480-497  

500-516,  520-528,  612,  680,  681.  683-689 

498.  499,  540-551,  553-564,  566 

570-577 „ 


565,  567,  580-588  

590-599.821  

463,  464,  530-532.  534.  535,  537-539.  600-611,  613 
420,  423,  424,  475-479,  614-620,  622-631,  633-639 

640,  641,  644-658.  660-662,  664-679,  739 

730,  731,  734-738,  740,  741,  743-746,  748,  749  

706,  710-712,  718,  733,  747,  750-799,  885  

690-693,  800-816,  820.  822-831  

832-834,  836,  837,  840-847,  893.  898.  979  ....„ 

850,  852,  853.  85&-857,  859,  860,  863,  864  

865,  870-875.  877-884  

889-891.  900-908.  910-928.  930-935 

894.  895.  897,  936-969  

835,  838,  970-978,  980-986,  98&-999 


Column  B — Label  to 


BMC  SPRINGFIELD  MA  05500. 
ASF  BUFFALO  NY  140. 
BMC  PITTSBURGH  PA  15195. 
BMC  PHILADELPHIA  PA  19205. 
BMC  WASHINGTON  DC  20499. 
BMC  GREENSBORO  NC  27075. 
BMC  ATLANTA  GA  31195. 
BMC  JACKSONVILLE  FL  32099. 
BMC  MEMPHIS  TN  38999. 
BMC  QNCINNATI  OH  45900. 
BMC  DETROIT  Ml  48399. 
BMC  DES  MOINES  lA  50999. 
BMC  MPLS/ST  PAUL  MN  55202. 
ASF  SKXIX  FALLS  SD  570. 
ASF  FARGO  ND  580. 
ASF  BILLINGS  MT  590. 
BMC  CHICAGO  IL  60808. 
BMC  ST  LOUIS  MO  63299. 
BMC  KANSAS  CITY  KS  64399. 
ASF  OKLAHOMA  CITY  OK  730. 
BMC  DALLAS  TX  75199. 
BMC  DENVER  CO  80088. 
ASF  SALT  LAKE  CTY  UT  840. 
ASF  PHOENIX  AZ  852. 
ASF  ALBUQUERQUE  NM  870. 
BMC  LOS  ANGELES  CA  90901 . 
BMC  SAN  FRANQSCO  CA  94850. 
BMC  SEATTLE  WA  98000. 


1  Mailed  from  ZIP  Code  areas  006-009. 

2tf  the  entry  post  office  Is  in  ZIP  Code  areas  010-269,  comtMne  with  mail  for  2fR  Code  areas  005-007,  009,  068-079.  066-098.  100-119 
124-127,  and  340,  and  label  to  BMC  NEW  JERSEY  NJ  00102.  j 

3|f  the  entry  post  office  is  in  ZIP  Code  areas  270-999,  combine  with  mail  for  ZIP  Code  areas  299,  313-316,  320-339,  341,  342,  344.  346. 
347.  and  349.  labeled  to  BMC  JACKSONVILLE  FL  32099.  ' 


M    MAIL  PREPARATION  AND 
SORTATION 

MOOO    GatO'al  Preparation  Standards 

MOID    Mailpieces 

MOll    Basic  Standards 

1.0    TERMS  AND  CONDITIONS ' 


1.4    Mailing 

[Amend  1.4  to  read  as  follows:] 

a.  General.  A  mailing  it  a  group  of 
pieces  within  the  same  class  of  mail 
and,  except  for  certain  parcel  rates,'the 
same  processing  category  that  may  be 
sorted  together  and/or  may  be  presented- 
under  a  single  minimum  volume 
mailing  requirement  under  the 
appUcable  standards.  Generally,  types  of 
mail  that  follow  different  flows  through 
the  postal  processing  system  (e.g., 
automation,  nonautomation  carrier 
route,  and  other  nonautomation)  and 
mail  for  each  separate  class  and  subclass 
must  be  prepared  as  a  separate  mailing. 
Other  specific  standards  may  define 
whether  separate  mailings  may  be 
combined,  palletized,  reported,  or 
deposited  together. 

b.  First-Class  Mail.  The  following 
types  of  First-Class  Mail  may  not  be  part 


of  the  same  mailing  despite  being  in  the 
same  processing  category: 

(1)  automation  rate  and  any  other  type 
of  mail; 

(2)  nonautomation  Presorted  rate  and 
any  other  tyi>e  of  mail; 

(3)  nonautomation  Presorted  rate  mail 
prepared  under  the  optional  upgradable 
preparation  and  nonautomation 
Presorted  rate  mail  prepared  under  the 
required  preparation; 

(4)  single-piece  rate  and  any  other 
type  of  mail. 

c.  First-Class  Postcards.  Postcards  and 
letters  must  be  prepared  as  separate 
mailings,  or  may  be  sorted  together  if 
each  meets  separate  minimum  volume 
mailing  requirements. 

d.  Standfud  Mail  (A).  Except  as 
provided  in  E620.1.2,  the  following 
types  of  Standard  Mail  (A)  may  not  be 
part  of  the  same  mailing: 

(1)  automation  Enhanced  Carrier 
Route  and  any  other  type  of  mail; 

(2)  non-carrier  route  automation  and 
any  other  type  of  mail; 

(3)  nonautomation  Enhanced  Carrier 
route  and  any  other  type  of  mail; 

(4)  Presorted  rate  mail  and  any  other 
type  of  mail; 

(5)  Presorted  rate  mail  prepared  under 
the  optional  upgradable  preparation  and 
Presorted  rate  mail  prepared  under  the 
required  preparation; 


(6)  except  as  provided  by  standard. 
Regular  mail  may  not  be  in  the  same 
mailing  as  Nonprofit  mail,  and 
Enhanced  Carrier  Route  mail  may  not  be 
in  the  same  mailing  as  Nonprofit 
Enhanced  Carrier  Route  mail. 

e.  Standard  Mail  (B).  The  following 
types  of  Standard  Mail  (B)  may  not  be 
part  of  the  same  mailing  despite  being 
in  the  same  processing  category: 

(1)  Parcel  Post  mail  and  any  other 
type  of  mail; 

(2]  Bound  Printed  Matter  and  any 
other  type  of  mail; 

(3)  Special  Standard  and  any  other 
type  of  mail; 

(4)  Library  Mail  and  any  other  type  of 
mail. 


M012    Markings  and  Endoraements 

(Reniunber  current  M012.3.0  and 
M012.4.0  as  M012.4.0  and  M012.5.0, 
respectively.  Reorganize  and  revise 
MG12.1.0  and  M012.2.0  and  insert  new 
M012.3.0  to  read  as  follows:] 

1.0  MARKINGS— BASIC  STANDARDS 

1.1  Qass  and  Rate 

Mailpieces  must  be  marked  under  the 
corresponding  standards  to  show  the 
class  of  service  and/ or  rate  paid: 

a.  First-Class  Mail  and  Standard  Mail 
(A)  must  be  marked  under  2.0; 
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b.  Standard  Mail  (B)  must  be  marked 
under  3.0; 

c.  Priority  Mail  must  be  identified 
under  E120; 

d.  Periodicals  must  be  identified 
under  E211; 

e.  Express  Mail  is  identiHed  with  the 
Express  Mail  mailing  label  (Label  11  or 
Form  5625)  without  any  other  required 
class  or  rate  marking. 

f.  All  mailable  hazardous  material 
must  be  labeled  and/or  mariied  as 
required  in  C020. 

1.2  Endosares 

Enclosures,  attachments,  and  mixed 
rate  mailpieces  must  be  marked  under 
the  applicable  standards  in  E070,  M070, 
and  P070. 

1.3  Printing  and  Designs 

Required  markings  may  be  printed  by 
a  postage  meter,  special  slug,  ad  plate, 
or  other  means  that  ensures  a  legible 
marking.  A  marking  may  not  include  or 
be  part  of  a  decorative  design  or 
advertisement. 

2.0  MARKINGS— FIRST-CLASS  MAIL 
AND  STANDARD  MAIL  (A) 

2.1  Placement 

a.  Basic  Marking.  The  basic  required 
marking  that  indicates  the  class  or 
subclasa— "First-Class;"  "Presorted 
Standard"  or  "PRSRT  STD"  (or.  until 
July  1. 1999,  "Bulk  Rate"  or  "Blk.  Rt. "); 
or  "Nonprofit  Organization"  or 
"Nonprofit  Org."  or  "Nonprofit"  must 
be  printed  or  produced  as  part  of,  or 
directly  below  or  to  the  left  of,  the 
permit  imprint  indicia,  meter  stamp  or 
impression,  or  adhesive  or  precanceled 
stamp. 

b.  Other  Markings.  Other  rate-specific 
markings  ("Presorted"  or  "PRSRT." 
"Single-Piece"  or  "SNGLP"  (First-Class 
Mail  only);  "AUTO"  and  "AUTOCR" 
(First-Class  Mail  and  Standard  Mail 
(A)):  "ECRLOT."  "ECRWSH," 
"ECRWSS,"  and  "RSS"  (Standard  Mail 
(A)  only)],  may  be  placed  in  the  location 
specified  in  2.1a;  or  in  the  address  area 
on  the  line  directly  above  or  two  lines 
above  the  address  if  the  marking 
appears  alone  or  if  no  other  information 
appears  on  the  Une  with  the  marking 
except  postal  optional  endorsement  line 
information  under  M013  or  postal 
carrier  route  package  information  under 
M014.  If  preceded  by  two  asterisks,  the 
"AUTO."  "AUTOCR."  "Single-Piece," 
or  "SNGLP"  markings  also  may  be 
placed  on  the  line  above  or  two  lines 
above  the  address  in  a  mailer  keyline  or 
a  manifest  keyline,  or  placed  above  the 
address  and  below  the  postage  in  an 
MLOCR  ink-jet  printed  date  correction/ 
meter  drop  shipment  line.  Alternatively, 


the  "AUTO"  or  "AUTOCR"  may  be 
placed  to  the  left  of  the  DPBC  (subject 
to  the  barcode  location  and  clear  zone 
standards  in  C840). 

c.  Additional  Requirements  for  Carrier 
Route.  "AUTOCR,"  "ECRLOT," 
"ECRWSH,"  and  "ECRWSS"  must 
appear  in  their  entirety  wherever 
placed,  except  "ECR"  may  be  placed  in 
the  postage  area  if  "LOT,"  "WSH,"  or 
"WSS,"  as  applicable,  is  placed  in  the 
line  above  or  two  lines  above  the 
address,  as  specified  in  2.1b. 

2.2    Exceptions  to  Markings 

a.  AUTO  Marking.  Non-carrier  route 
automation  rate  First-Class  and 
Standard  Mail  (A)  pieces  do  not  require 
an  "AUTO"  marking  if  they  bear  a 
DPBC  in  the  address  block  or  on  an 
insert  visible  through  a  window  in  the 
address  block  or  lower  right  comer. 
Non-carrier  route  automation  rate  First- 
Class  pieces  not  marked  "AUTO"  must 
bear  both  the  "Presorted"  and  "First- 
Class"  markings. 

b.  Manifest  Mailings.  The  basic 
marking  must  appear  in  the  postage  area 
on  each  piece  as  required  in  2.1a.  The 
two-letter  rate  category  code  required  in 
the  keyline  on  manifest  mailing  pieces 
prepared  under  P710  meets  the 
requirement  for  other  rate  markings 
(e.g..  on  a  First-Class  piece  mailed  at 
automation  carrier  route  rates,  the  "AC" 
code  may  replace  the  "AUTOCR" 
marking). 

3 . 0  PLACEMENT  OF  MARKINGS- 
STANDARD  MAIL  (B) 

3.1  Basic  Markings 

The  basic  required  marking  that 
indicates  the  subclass — "Parcel  Post"  or 
"PP;"  "Bound  Printed  Matter;"  "Special 
Standard  Mail"  or  "SPEC  STD;" 
"Library  Rate"  or  "Library  Mail" — must 
be  printed  or  produced  as  part  of,  or 
directly  below  or  to  the  left  of,  the 
permit  imprint  indicia  or  meter  stamp 
or  impression. 

3.2  Other  Bound  Printed  Matter 
Markings 

The  required  markings  "Presorted" 
(or  "PRSRT")  or  "Carrier  Route  Presort" 
(or  "CAR-RT  SORT")  may  be  placed  in 
the  location  specified  in  3.1. 
Alternatively,  these  markings  may  be 
placed  in  the  address  area  on  the  line 
directly  above  or  two  lines  above  the 
address  if  the  marking  appears  alone  or 
if  no  other  information  appears  on  the 
line  with  the  marking  except  postal 
optional  endorsement  line  information 
under  MO  13  or  postal  carrier  route 
package  information  under  M014. 


3.3    Other  Parcel  Post  and  Special 
Standard  Markings 

The  required  markings  "Drop 
Shipment"  or  "D/S"  for  Parcel  Post,  ot 
"Presorted"  or  "PRSRT"  for  Special 
Standard,  may  be  placed  in  the  location 
specified  in  3.1.  Alternatively,  it  may  be 
placed  in  the  address  area  on  the  line 
directly  above  or  two  Unes  above  the 

address  if  the  marking  appears  alone. 

***** 

M032    Barcoded  Labels 

1.0    BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 


1 .3    Content  Line  (Line  2} 

[Amend  Exhibit  1.3a  by  deleting  the 
following  headings  and  all  information 
under  them:  Priority  Mail  Letters — 
Presorted;  Priority  Mail  Flats — 
Presorted;  and  Priority  Mail  Parcels — 
Presorted.) 

[Amend  Exhibit  1.3a,  Periodicals  (PER). 

by  changing  the  heaxling  "PER  Letters — 

3/5  and  Basic"  to  "PER  Letters— 5-Digit, 

3-Digit.  and  Basic."] 

[Amend  Exhibit  1.3a,  Periodicals  (PER), 

by  changing  the  heading  "PER  Flats— 3/ 

5  and  Basic"  to  "PER  Flats— 5-Digit.  3- 

Digit,  and  Basic") 

[Amend  Exhibit  1.3a,  Periodicals  (PER), 

by  changing  the  heading  "PER  Parcels — 

3/5  and  Basic"  to  "PER  Parcels— 5-Digit, 

3-Digit,  and  Basic") 

(Amend  Exhibit  1.3a,  Periodicals 

(NEWS),  by  changing  the  heading 

"NEWS  Letters— 3/5  and  Basic"  to 

"NEWS  Letters— 5-Digit.  3-Digit.  and 

Basic"! 

[Amend  Exhibit  1.3a.  Periodicals 
(NEWS),  by  changing  the  heading 
"NEWS  Flats— 3/5  and  Basic"  to 
"NEWS  Flats— 5-Digit,  3-Digit.  and 
Basic"] 

[Amend  Exhibit  1.3a.  Periodicals 
(NEWS),  by  changing  the  heading 
"NEWS  Parcels— 3/5  and  Basic"  to 
"NEWS  Parcels— 5-Digit,  3-Digit,  and 
Basic"] 

[Amend  Exhibit  l.^a.  Standard  Mail  (B), 
by  inserting  a  new  Parcel  Post  category 
after  Parcel  Post  Machinable  Parcels,  to 
read  as  follows:] 


Human-Readable 


Class  and  rrnjling 


CtN 


Content 
line 


Parcel  Poet  OSCF  and  DOU  Rates 


&-digit  sacks  ..^ 


688    ST0B5D 


UMI 
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Human-Readable 


Class  and  mailing 


CIN 


Content 
line 


M041    General  Standards 

[Revise  4.1  and  5.3  and  add  4.2b  and 
5.4.  Renumber  current  5.4  through  5.7 
as  5.5  through  5.8.] 

4.0  PALLET  BOXES 

4.1  Use 

A  mailer  may  use  pallet  boxes 
constructed  of  single-,  double-,  or  triple- 
wall  corrugated  fiberboard  placed  on 
pallets  to  hold  sacks  or  parcels  prepared 
under  M045.  M045  requires  the  use  of 
pallet  boxes  for  machinable  Parcel  Post 
claiming  OBMC  and  BMC  Presort 
discounts.  Pallet  boxes  mav  not  be  used 
for  DSCF  or  DDU  Parcel  Post  rate 
mailings  and  may  not  be  used  for 
nonmachinable  Parcel  Post  claiming 
OBMC  and  BMC  Presort  discounts. 
(Single-wall  corrugated  fiberboard  may 
be  used  only  for  light  loads  (such  as 
lightweight  parcels)  that  do  not  require 
transportation  by  the  USPS  beyond  the 
entry  office.)  Pallet  boxes  must  protect 
the  mail  and  maintain  the  integrity  of 
the  pallet  loads  throughout 
transportation,  handling,  and 
processing.  The  base  of  the  boxes  must 
measure  approximately  40  by  48  inches. 
***** 

5.0    PREPARATION 


5.3    Minimum  Load 

A  minimum  load  for  the  rate  claimed 
may  be  stated  in  terms  of  weight, 
combined  piece  minimum  and  weight, 
or  minimum  height.  M045  specihes  a 
minimum  mail  height  for  pieces 
claimed  at  OBMC  and  BMC  Presort  rates 
and  for  the  DSCF  rate  offers  a  choice 
between  either  9  piece  and  pound 
minimum  or  a  minimum  height 
requirement.  In  a  single  mailing,  unless 
otherwise  specified  by  the  standards  for 
the  rate  claimed,  the  minimum  load  per 
pallet  is  250  pounds  of  Periodicals  or 
Standard  Mail  packages,  parcels,  and 
sacks  (or  three  tiers/layers  of  letter  trays 
of  Periodicals  or  Standard  Mail  (A)), 
except  that,  for  mail  not  entered  at  a 
BMC,  the  processing  and  distribution 
manager  of  the  facihty  where  the 
mailing  is  entered  may  issue  a  written 
authorization  to  the  mailer  allowing 
preparation  of  5-digit,  3-digit,  or  SCF 
pallets  containing  less  volume  if  the 
mail  on  those  pallets  is  for  that  faciUty's 
service  area.  In  a  mailing  or  mailing  job 
presented  for  acceptance  at  a  single 


postal  facility,  one  overflow  pallet  may 
be  prepared  containing  less  than  250 
pounds  or  three  tiers/layers  of  letter 
trays  if  the  mail  is  for  the  service  area 
of  the  entry  facility  and  the  pallet  is 
properly  labeled  under  M045,'  based  on 
its  contents.  No  special  authorization  is 
required. 
[Insert  new  5.4  to  read  as  follows:) 

5.4    Minimum  Height  for  Certain 
Parcel  Post  Rates 

a.  Machinable  Parcels  at  OBMC  and 
BMC  Presort  Discounts.  The  minimum 
height  of  mail  in  a  pallet  box  is  the 
shortest  vertical  distance  measured  from 
the  bottom  of  a  pallet  box  to  the  top  of 
the  lowest  mailpiece.  The  height  of  the 
pallet  is  not  included  in  this 
measurement. 

b.  DSCF  Rates  and  Nonmachinable 
Parcels  at  OBMC  and  BMC  Presort 
Discounts.  The  minimum  height  of  mail 
on  a  pallet  is  the  shortest  vertical 
distance  measured  from  the  floor  to  the 
top  of  the  lowest  mailpiece.  The  height 
of  pallet  is  included  in  this 
measurement. 


M045    Palletized  Mailings 


[Add  sections  9.0  through  12.0  to 
specify  preparation  requirements  for  the 
new  BMC,  OBMC,  DSCF,  and  DDU  rates 
as  follows:] 

9.0  PARCEL  POST— BULK  MAIL 
CENTER  (BMC)  PRESORT  DISCOUNT 

9.1  Machinable  Parcels 

a.  To  qualify  for  the  BMC  Presort 
discount,  machinable  pieces  must  be 
sorted  to  BMCs  in  72-inch  pallet  boxes. 
Each  pallet  box  must  contain  at  least  54 
inches  of  mail  (not  including  pallet)  for 
a  BMC  (see  M041).  Overflow  pallet 
boxes  are  not  permitted.  Preparation  in 
sacks,  directly  on  pallets,  or  in  other 
containers  is  not  permitted. 

b.  Pallet  Box  preparation  and  Line  1 
labeling:  destination  BMC  (required);  for 
line  1  use  L601. 

c.  Pallet  Box  Line  2  labeling:  "STD  B 
MACH  BMC." 

9.2  Nonmachinable  Parcels 

a.  To  qualify  for  the  BMC  Presort 
discount,  nonmachinable  pieces  must 
be  sorted  to  BMCs  and  ASFs  under  L605 
on  pallets.  Each  pallet  for  a  BMC  or  ASF 
destination  must  have  a  minimum 
height  of  48  inches  (pallet  and  mail)  (see 
M041).  Overflow  pallets  are  not 
allowed.  Preparation  in  sacks,  pallet 
boxes,  or  in  other  containers  is  not 
permitted. 


b.  Pallet  preparation  and  Line  1 
labeling:  destination  BMC  or  destination 
ASF  (required):  for  line  1,  use  L601. 

c.  Pallet  Line  2  labeling:  "STD  B  NON 
MACH  BMC"  or  "STD  B  NON  MACH 
ASF,"  as  appropriate. 

10.0  PARCEL  POST— ORIGIN  BULK 
MAIL  CENTER  (OBMC)  DISCOUNT 

10.1  Machinable  Parcels 

a.  To  qualify  for  the  OBMC  discount, 
machinable  pieces  must  be  sorted  to 
BMCs  in  72-inch  pallet  boxes.  Each 
pallet  box  must  contain  at  least  54 
inches  of  mail  (not  including  pallet)  for 
a  BMC  (see  M041).  Overflow  pallet 
boxes  are  not  permitted.  Preparation  in 
sacks,  directly  on  pallets,  or  in  other 
containers  is  not  permitted. 

b.  Pallet  Box  preparation  and  Line  1 
labeling:  destination  BMC  (required);  for 
Line  1,  use  L601. 

c.  Pallet  Box  Line  2  labeling;  "STD  B 
MACH  BMC." 

10.2  Nonmachinable  Parcels 

a.  To  qualify  for  the  OBMC  discount, 
nonmachinable  pieces  must  be  sorted  to 
BMCs  and  ASFs  under  L605  on  pallets. 
Each  pallet  for  a  BMC  or  ASF 
destination  must  have  a  minimum 
height  of  48  inches  (pallet  and  mail)  (see 
M041).  Overflow  pallets  are  not 
allowed.  Preparation  in  sacks,  pallet 
boxes,  or  in  other  containers  is  not 
permitted. 

b.  Pallet  preparation  and  Line  1 
labeling:  destination  BMC  or  destination 
ASF  (required);  for  line  1,  use  L601. 

c.  Pallet  Line  2  labeling:  "STD  B  NON 
MACH  BMC"  or  "STD  B  NON  MACH 
ASF."  as  appropriate. 

11.0  PARCEL  POST  DSCF  RATES 

11.1  Sortation 

a.  To  qualify  for  the  DSCF  rates, 
parcels  for  each  SCF  area  must  be  sorted 
to  5-digit  ZIP  Codes  on  pallets  (or  in 
sacks  under  M630).  Each  5-digit  pallet 
must  meet  a  minimum  volume 
requirement  under  one  of  the  criteria  in 
11. lb.  Machinable  and  nonmachinable 
pieces  may  be  combined  on  the  same 
pallet  to  meet  the  minimum  pallet 
volume  requirements. 

b.  The  minimum  volume  per  5-digit 
pallet  can  be  met  in  either  of  the 
following  ways: 

(1)  pieces  may  be  placed  on  5-digit 
pallets  containing  at  least  50  pieces  and 
250  pounds,  or 

(2)  pieces  can  be  placed  on  5-digit 
pallets  having  a  minimum  height  of  42 
inches  (pallet  and  mail  combined)  (see 
M041). 

c.  No  overflow  pallets  are  permitted. 

d.  Preparation  in  pallet  boxes  or  in 
other  containers  (except  for  sacks  under 
M630)  is  not  permitted. 


UMI 


12890 


Federal  Register /Vol.  63,  No.  50 /Monday,  March  16.  1998 /Proposed  Rules 


e.  5-digit  pallet  labeling: 

(1)  for  Line  1.  use  city,  state,  and  5- 
digit  ZIP  Code  destination  of  contents. 

(2)  for  Line  2  use:  "STD  B  5D." 

f.  Refer  to  the  Drop  Shipment  Product 
available  from  the  National  Customer 
Support  Center  (NCSC)  (see  G043)  to 
determine  if  the  facility  serving  the  5- 
digit  destination  can  handle  pallets. 
(There  is  a  charge  for  this  information.) 
If  a  facility  caimot  do  so,  the  DSCF  rate 
is  not  applicable  unless  the  mail  can  be 
prepared  under  the  sacking  requirement 
in  M630. 

g.  Refer  to  Exhibit  E652.5.0  for  5-digit 
destinations  where  palletized  mail  must 
be  entered  at  the  BMC  that  serves  the 
SCF  to  obtain  the  DSCF  rate. 

12.0    PARCEL  POST  DDU  RATES 

Parcels  may  be  bedloaded,  sacked,  or 
palletized.  No  pallet  boxes  are  allowed. 
There  are  n.o  preparation  or  presort 
requirements  for  DDU  rate  mailings 
other  than  separation  by  5-digit.  If 
pieces  are  sacked  or  palletized,  they 
must  be  prepared  to  5-digits  and  labeled 
as  follows:  Line  1  labeling — use  city, 
state,  and  5-digit  ZIP  Code  destination; 
Line  2  use  "STD  B  5D."  Machinable  and 
nonmachinable  pieces  may  be 
combined.  Refer  to  the  Drop  Shipment 
Product  available  from  the  National 
Customer  Support  Center  (NCSC)  (see 
G043)  to  determine  if  separation  by  5- 
digit  ZIP  Codes  is  required  and  for  other 
information  on  delivery  unit  facilities. 
(There  is  a  charge  for  this  information.) 
•        •        •        •        * 

M070    Mixed  Qasses 


M072    Express  Mail  and  Priority  Mail 
Drop  Shipment 

1.0  BASIC  STANDARDS 

1.1  Standards 

The  express  Mail  or  Priority  Mail 
portion  of  the  shipment  must  meet  the 
standards  in  M500  or  MlOO 
respectively,  and  the  applicable 
standards  in  M072  and  D071. 


(Revise  title  of  M073  to  read  as  follows:] 

M073    Combined  Mailings  of  Standard 
Mail  (A)  and  Standard  Mail  (B)  Parcels 

[Revise  title  of  1.0  to  read  as  follows:] 

1.0  COMBINED  MACHINABLE 
PARCELS— RATES  OTHER  THAN 
PARCEL  POST  OBMC.  BMC  PRESORT, 
DSCF  AND  DDU 

(Insert  new  1.1  to  read  as  follows:] 

1.1  Qualification 

Machinable  Standard  Mail  (A)  and 
machinable  Standard  Mail  (6)  parcels 


may  be  combined  under  the  sortation 
and  other  requirements  in  1.0  except 
when  claiming  the  following  Parcel  Post 
rates  or  discounts:  Origin  BMC,  BMC 
Presort,  DSCF,  and  DDU.  When 
claiming  the  Origin  BMC,  BMC  Presort, 
or  DSCF  rates,  machinable  Standard 
Mail  (A)  and  machinable  Standard  Mail 
(B)  parcels  may  be  combined  under  the 
sortation  and  other  requirements  in  2.0. 
Standard  Mail  (A)  parcels  must  not  be 
combined  with  Standard  Mail  (B) 
parcels  prepared  for  DDU  rates. 
[Renumber  existing  1.1  as  1.2  and  revise 
section  references  to  read  as  follows:] 

1.2    Description 

Subject  to  1.1  and  authorization  under 
1.5,  a  mailer  who  is  authorized  plant 
load  or  plant-verified  drop  shipment 
privileges  may  prepare  a  combined 
mailing  of  Standard  Mail  (A)  and 
Standard  Mail  (B)  machinable  parcels 
that  have  been  merged  and  sorted 
together  in  sacks  (under  1.5)  or  on 
pallets  (under  M040)  to  achieve  the 
finest  presort  level.  The  combined 
mailing  must  meet  the  standards  in  1.0 
and  those  that  apply  to  the  rates 
claimed.  Each  parcel  in  a  combined 
mailing  is  subject  to  the  applicable 
Standard  Mail  rate,  based  on  the 
corresponding  standards.  Required 
volxime  for  bulk  or  presort  rates  is  based 
solely  on  the  quantity  of  pieces  eligible 
for  each  rate  at  the  required  presort 
level.  Pieces  claimed  at  other  rates  in 
the  same  sack  or  on  the  same  pallet  do 
not  count. 

[Renumber  existing  1.2  and  1.3  as  1.3 
and  1.4,  respectively.] 

(Renumber  existing  2.0  as  1.5. 
Renumber  existing  2.1  through  2.3  as 
1.5a  through  1.5c,  respectively.) 

[Renumber  existing  3.0  as  1.6. 
Renumber  existing  3.1  as  1.6a  and 
existing  3.1a  through  d  as  1.6a(l) 
through  a(4),  respectively.  Renumber 
existing  3.2  as  1.6b  and  existing  3.2a 
through  e  as  1.6b(l)  through  (5), 
respectively.] 
[Add  2.0  to  read  as  follows:] 

2.0  COMBINED  PARCELS— PARCEL 
POST  OBMC  BMC  PRESORT,  AND 
DSCF  RATES 

2.1  Qualification 

a.  When  claiming  Parcel  Post  Origin 
BMC  and  BMC  Presort  discounts,  and 
DSCF  rates,  machinable  Standard  Mail 
(A)  parcels  may  be  combined  with 
machinable  Standard  Mail  (B)  parcels 
under  2.0. 

b.  When  claiming  the  Parcel  Post 
DSCF  rate,  machinable  and 
nonmachinable  Standard  Mail  (A)  may 
be  combined  with  machinable  and 


nonmachinable  Standard  Mail  (B) 
parcels  under  2.0. 

c.  Standard  Mail  (A)  parcels  may  not 
be  combined  with  Standard  Mail  (B) 
parcels  prepared  for  DDU  rates. 

2.2  Authorization 

Mailers  must  be  authorized  under  2.1 
to  prepare  mailings  that  combine 
Standard  Mail  (A)  and  Standard  Mall 
(B)  parcels. 

2.3  Postage  Payment 

Postage  for  all  pieces  must  be  paid 
with  permit  imprint  at  the  post  office 
serving  the  mailer's  plant  under  an 
approved  manifest  mailing  system 
under  P710.  The  applicable  agreement 
must  include  procedures  for  combined 
mailings  approved  by  the  RCSC. 

2.4  Preparation  and  Rates 

a.  Minimum  MaiUng  Volume. 
Separate  minimum  mailing  volume 
requirements  must  be  met  for  Standard 
Mail  (A)  parcels  and  for  Standard  Mail 
(B)  parcels. 

b.  Parcel  Post  Qualifying  for  DSCF 
Rates.  The  combined  mailings  must  be 
prepared  under  the  applicable  5-digit 
sack  requirements  in  M630,  or  the 
applicable  5-digit  pallet  requirements  in 
M040  for  the  Parcel  Post  DSCF  rates.  All 
other  requirements  for  the  Parcel  Post 
DSCF  rates  and  the  Presorted  Standard 
Mail  (A)  rates,  as  applicable  must  be 
met.  The  following  additional 
requirements  apply: 

(1)  If  sacked  uncler  M630,  the 
minimum  requirement  of  10  pieces  per 
sack  must  be  met  with  only  Standard 
Mail  (B)  parcels.  After  the  minimum 
sack  volume  has  been  met.  Standard 
Mail  (A)  parcels  may  be  included  in  the 
sack. 

(2)  If  palletized  under  the  option  to 
prepare  5-digit  pallets  when  there  are  at 
least  50  pieces  and  250  pounds  per 
pallet,  the  pallet  minimiun  must  be  met 
with  only  Standard  MaiHB)  parcels. 
After  the  minimum  pallet  volume  has 
been  met,  Standard  Mail  (A)  parcels 
may  be  included  on  the  pallet. 

(3)  If  palletized  under  the  option  to 
prepare  5-digit  pallets  under  the  42-inch 
high  pallet  minimum,  any  combination 
of  Standard  Mail  (A)  and  Standard  Mail 
(B)  parcels  may  be  used  to  meet  the 
minimum  pallet  height  requirement. 

(4)  Line  2  of  5-digit  pallet  and  sack 
labels  must  read:  "STD  A/B  5D." 

(5)  Standard  Mail  (A)  parcels  are 
eligible  for  the  Presorted  3/5  rate. 

c.  Parcel  Post  Qualifying  for  OBMC  or 
BMC  Presort  rates.  The  combined 
mailings  must  be  prepared  under  the 
M040  BMC  pallet  requirements  for 
machinable  parcels  at  Parcel  Post  OBMC 
or  BMC  Presort  rates.  All  other 
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requirements  for  the  Parcel  Post  OBMC 
or  BMC  Presort  rates  and  the  Presorted 
Standard  Mail  (A)  rates  must  be  met. 
The  following  additional  requirements 
apoly: 

fl)  The  minimum  height  requirement 
for  each  pallet  may  be  met  using  any 
combination  of  Standard  Mail  (A)  and 
Standard  Mail  (B)  parcels. 

(2)  Line  2  of  BMC  pallet  box  labels 
must  read:  "STD  A/B  MACH  BMC." 

(3)  Standard  Mail  (A]  parcels  are 
eligible  for  the  Presorted  3/5  rate  only 
if  it  can  be  shown  by  documentation 
that  there  was  insufHcient  volume  of 
Standard  Mail  (A)  parcels  in  the  mailing 
to  prepare  separate  5-digit  pallets 
required  for  Standard  Mail  (A) 
machinable  parcels  under  M045. 
Otherwise,  Presorted  basic  rates  apply 
to  the  Standard  Mail  (A)  parcels. 

2.5    Documentation 

Presort  documentation  is  required  as 
applicable  for  each  rate  claimed  if  the 
manifest  does  not  list  pieces  in  presort 
order.  Separate  postage  statements  must 
be  prepared  for  the  Standard  Mail  (A) 
and  Standard  Mail  (B)  pieces.  Within 
each  group,  combined  forms  may  be 
prepared  where  the  standards  and  the 
forms  permit.  All  postage  statements 
must  be  provided  at  the  time  of  mailing. 

*  •        *        •        • 

M120    Priority  Mail 

[Delete  2.O.] 

M130    Presorted  First-Class  Mail 

•  *        •        •        • 

[Revise  the  title  of  2.0  to  read  as 
follows:) 

2.0    REQUIRED  PREPARATION- 
LETTER-  AND  CARD-SIZE  PIECES 

***** 

[Revise  the  title  of  3.0  to  read  as 
follows:) 

3.0    OPTIONAL  UPGRADABLE 
PREPARATION— LETTER-  AND  CARD- 
SIZE  PIECES 


M200    Periodicals  (Nonautomation) 


3.0  SACK  PREPARATION  (FLAT-SIZE 
PIECES  AND  IRREGULAR  PARCELS) 

3.1  Sack  Preparation 

[Revise  3. Id  and  3.1e  to  read  as 
follows:) 

Sack  size,  preparation,  and  Line  1 
labeling: 

d.  3-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum  except  under  1.5;  for  Line  1, 
use  L002,  Column  A. 


e.  SCF:  required  at  24  pieces  (no 
minimum  for  required  origin/optional 
entry  SCF),  optional  with  one  six-piece 
package  minimum  except  under  1.5;  for 
Line  1,  use  L002,  Column  C. 


M600    Standard  Mail  (Nonautomation) 

[Amend  the  title  of  M610.  Delete  610.1.0 
and  renumber  610.2.0  through  610.7.0 
as  610.1.0  through  610.6.0,  respectively. 
Make  other  revisions  as  shown  below 
for  clarity  and  to  change 
"nonautomation"  rate  to  "Presorted" 
rate  and  change  "Bulk  Rate"  to 
"Presorted  Standard."] 

M610    Presorted  Standard  Mail  (A) 

1.0  BASIC  STANDARDS 

1.1  All  Mailings 

All  mailings  at  Presorted  rates  (3/5 
and  basic)  are  subject  to  specific 
preparation  standards  in  2.0  through  6.0 
and  to  these  general  standards 
(automation  rate  mail  must  be  prepared 
under  M810  or  M820,  as  applicable): 

a.  Each  mailing  must  meet  the 
applicable  standards  in  E620  and  in 
MOlO,  M020,  and  M030. 
***** 

e.  Subject  to  M012,  all  pieces  eligible 
for  and  claimed  at  Nonprofit  rates  must 
be  mariced  "Nonprofit  Organization"  (or 
"Nonprofit  Org."  or  "Nonprofit");  all 
other  pieces  must  be  marked  "Presorted 
Standard"  (or  "PRSRT  STD")  or,  until 
July  1,  1999,  "Bulk  Rate"  (or  "Blk.  Rt."). 
Subject  to  M012,  all  pieces  for  which 
the  residual  shape  surcharge  applies 
under  E620  also  must  bear  the  marking 
"RSS." 


1.3  Exception — Standard  Mail  (A) 

When  the  size  of  the  pieces  in  a 
Standard  Mail  (A)  mailing  job  allows 
them  to  qualify  for  preparation  as  either 
letters  or  automation  flats,  if  part  of  the 
job  is  prepared  as  palletized  automation 
flats,  the  remainder  may  be  prepared  as 
palletized  fiats  at  Enhanced  Carrier 
Route  nonletter  rates  and  Presorted 
nonletter  rates  if  the  nimiber  of 
Presorted  rate  pieces  does  not  exceed 
10%  of  the  total  number  of  pieces  in  the 
entire  mailing  job.  Presorted  rate  pieces 
in  the  mailing  job  that  exceed  the  10% 
limit  and  therefore  may  not  be 
palletized  as  fiats  must  be  prepared  in 
trays  as  letter  mail  and  be  paid  for  at  the 
letter  rates. 

1.4  Processing  Instructions 

[Change  the  phrase  "nonautomation 
rate"  to  "Presorted  rate"  to  read  as 
follows:] 

If  a  mailer  prefers  that  the  USPS  not 
upgrade  (automate)  letter-size  or  card- 


size  pieces  presented  at  a  Presorted  rate, 
the  mailer  must  identify  each  tray  of 
such  mail  with  a  facing  slip  or  other 
device  marked  "DO  NOT  AUTOMATE" 
and  (for  letter-size  mail)  a  tray  label  on 
which  Line  2  includes  "NON-OCR." 
[Revise  the  title  of  2.0  to  read  as 
follows:] 


2.0    LETTER-SIZE  PIECES— REQUIRED 
PREPARATION 

***** 

[Revise  the  title  of  3.0  to  read  as 
follows:) 


3.0    LETTER-SIZE  PIECES- 
OPTIONAL  UPGRADABLE 
PREPARATION 


6.0  BEDLOADED  BUNDLES  OF  FLAT- 
SIZE  PIECES 

6.1  Authorization 

[In  the  first  sentence  of  6.1,  change 
"nonautomation  rate"  to  "Presorted 
rate."] 

The  RCSC  manager  serving  the  post 
office  where  the  mailing  is  to  be  made 
may  authorize  preparation  of  Presorted 
rate  Standard  Mail  (A)  in  bundles  that 
are  outside  sacks  if  this  preparation 
benefits  the  USPS.  *   *   * 


M620    Enhanced  Carrier  Route 
Standard  Mail 

1.0  BASIC  STANDARDS 

1.1  AH  Mailings 

[Revise  1.1a  and  l.le  to  read  as  follows:] 
All  nonautomation  rate  Enhanced 

Carrier  Route  mailings  are  subject  to 

these  general  standards  (automation  rate 

Enhanced  Carrier  Route  mailings  must 

be  prepared  under  M810): 
a.  Each  mailing  must  meet  the 

applicable  standards  in  E620  and  in 

MOlO,  M020,  and  M030. 

***** 

e.  Subject  to  M012,  all  pieces  eligible 
for  and  claimed  at  Nonprofit  rates  must 
be  marked  "Nonprofit  Organization"  (or 
"Nonprofit  Org."  or  "Nonprofit");  all 
other  pieces  must  be  marked  "Presorted 
Standard"  (or  "PRSRT  STD").  or,  until 
July  1, 1999.  "Bulk  Rate"  (or  "Blk.  Rt."). 
In  addition,  basic,  high-density,  and 
saturation  rate  pieces  must  each  be 
marked  "ECRLOT,"  "ECRWSH,"  or 
"ECRWSS,"  respectively.  Pieces  not 
claimed  at  the  corresponding  Enhanced 
Carrier  Route  rate  must  not  be  marked 
"ECRLOT,"  "ECRWSH,"  or  "ECRWSS." 
Subject  to  M012,  all  pieces  for  which 
the  residual  shape  surcharge  applies 
under  E620  also  must  bear  the  marking 
"RSS." 
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1.4    Exception— Standard  Mail  (A) 

[In  1.4,  change  the  phrase  "nonletter 
nonautomation  rates"  to  "Presorted 
rates,"  and  make  further  clarifications  to 
read  as  follows:) 

When  the  size  of  the  pieces  in  a 
Standard  Mail  (A)  mailing  job  allows 
them  to  qualify  for  preparation  as  either 
letters  or  automation  flats,  if  part  of  the 
job  is  prepared  as  palletized  automation 
flats,  the  remainder  may  be  prepared  as 
palletized  flats  at  Enhanced  Carrier 
Route  nonletter  rates  and  Presorted 
nonletter  rates  if  the  number  of 
Presorted  rate  pieces  does  not  exceed 
10%  of  the  total  number  of  pieces  in  the 
entire  mailing  job.  Presorted  rate  pieces 
in  the  mailing  job  that  exceed  the  10% 
limit  and  therefore  may  not  be 
palletized  as  flats  must  be  prepared  in 
trays  as  letter  mail  and  be  paid  for  at  the 
letter  rates. 


MSao    Staadard  Mail  (B) 

(Amend  1.0  to  add  preparation 
requirements  in  1.3-1.6  for  new 
destination  entry  Parcel  Post  rates, 
introduce  new  dropship  markings, 
eliminate  the  "Catalog"  marking,  and 
make  other  marking  changes.] 

1.0  PARCEL  POST 

1.1  Marking 

[Amend  1.1  to  provide  for  identifying 
Parcel  Post  pieces  as  follows:] 

Pieces  mailed  at  the  Parcel  Post  rates 
must  be  marked  "Parcel  Post"  or  "PP" 
under  M012.  Each  piece  mailed  at  the 
DBMC,  DSCF,  or  DDL!  Parcel  Post  rates 
must  also  be  marked  "Drop  Ship"  or 
"D/S"  under  M012.  Pieces  not  marked 
as  required  are  treated  as  single-piece 
rate  Parcel  Post  and  are  subject  to 
additional  postage  as  necessary. 

1.2  Separation 

[Amend  1.2  to  add  requirements  for  the 
DSCF  and  DDU  rate  categories  as 
follows:] 

Parcel  Post  pieces  must  be  separated 
by  zones  when  presented  for  acceptance 
unless  either  the  correct  postage  is 
affixed  to  each  piece  or  the  mailing  is 
prepared  under  8.0,  P710.  P720,  or 
P730.  When  prepared  in  sacks,  pieces 
for  more  than  one  zone  may  not  be 
placed  in  the  same  sack.  Sacks  must  be 
separated  by  zone  when  presented  to 
the  USPS  unless  the  mailing  is 
documented  according  to  8.0,  P710, 
P720,  or  P730. 

1.3  Documentation 

[Amend  1.3  to  read  as  follows:] 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 


each  bulk  mailing  (a  mailing  that 
includes  pieces  qualifying  for  rates  that 
require  a  50-piece  minimum  volume 
requirement).  When  presented  for 
acceptance,  documentation  of  postage  is 
required  under  P710,  P720,  or  P730, 
except  when  the  correct  rate  is  affixed 
to  each  piece,  or  when  each  piece  is  of 
identicw  weight  and  the  pieces  are 
separated  by  zone  and  within  each  zone 
are  grouped  by  pieces  subject  to  the 
same  combination  of  rates.  In  addition, 
at  the  time  a  mailing  is  presented  for 
presort  and  postage  verification,  the 
mailer  must  submit  presort 
documentation  for  pieces  claimed  at  the 
OBMC  and  BMC  Presort  rates,  unless  a 
manifest  submitted  under  P710  lists 
pieces  in  presort  order.  The  presort 
documentation  must  show  for  each 
pallet  box  or  pallet  the  destination  and 
the  number  of  pieces  in  each  pallet  box 
or  on  each  pallet.  A  separate  column 
that  lists  a  running  total  of  the  number 
of  pieces  for  each  pallet  or  pallet  box  in 
the  mailing  must  also  be  shown. 
[Add  1.4  for  DSCF  mailings  as  follows:] 

1.4    DSCF  Rate 

To  qualify  for  the  DSCF  rate,  pieces 
for  the  same  SCF  area  (LOOS)  must  be 
sorted  to  5-digit  ZIP  Code  destinations 
either  in  sacks  under  1.5  or  on  pallets 
under  M041  and  M045.  Pieces  must  be 
part  of  a  mailing  of  at  least  50  Parcel 
Post  pieces.  They  must  be  entered  at  the 
designated  processing  and  distribution 
center  or  facility  (SCF  under  L005)  that 
serves  the  5-digit  ZIP  Code  destinations 
of  the  pieces  except  when  palletized 
and  entry  is  required  at  a  BMC  (see 
Exhibit  E652.5.0).  The  DSCF  rate  is  not 
available  for  mail  prepared  on  pallets 
for  facilities  that  are  unable  to  handle 
palletized  mailings.  Refer  to  the  Drop 
Shipment  Product  available  from  the 
National  Customer  Support  Center 
(NCSC)  (see  G043)  to  determine  if  the 
facility  serving  the  5-digit  destination 
can  handle  pallets.  (There  is  a  charge  for 
this  information.) 
[Add  1.5  to  describe  sacking 
requirements  for  DSCF  mailings  as 
follows:] 


1.5    DSCF  Sack  Preparation 

Sacking  requirements  for  DSCF  rates 
are  as  follows: 

a.  Only  5-digit  sacks  are  permitted. 

b.  Each  5-digit  sack  must  contain  a 
minimum  of  10  pieces  (smaller  volume 
not  permitted).  Machinable  and 
nonmachinable  pieces  may  be  combined 
in  the  seme  sack  to  meet  this 
requirement. 

c.  Sack  Line  1  labeling:  use  city,  state, 
and  5-digit  ZIP  Code  destination  of 
pieces,  preceded  for  military  mail  by  the 
prefixes  under  M031. 


d.  Sack  Une  2:  "STD  B  5D." 
[Add  1.6  to  describe  preparation  for 
DDU  rate  mailings  as  follows:] 

1.6    DDU  Rate 

The  requirements  for  the  DDU  rate  are 
as  follows: 

a.  For  the  DDU  rate,  pieces  must  be 
part  of  a  mailing  of  at  least  50  Parcel 
Post  pieces. 

b.  The  pieces  must  be  entered  by  the 
mailer  at  the  postal  facility  where  the 
carrier  delivers  the  parcels  (delivery 
unit). 

c.  There  are  no  minimum  sacking  or 
pallet  preparation  standards.  DDU  rate 
mailings  may  be  bedloaded,  sacked,  or 
palletized.  (Pallet  boxes  are  not 
allowed.)  Machinable  and 
nonmachinable  pieces  may  be  combined 
in  the  same  sack  or  on  the  same  pallet. 

d.  If  the  delivery  unit  serves  more 
than  one  5-<ligit  "HP  Code,  the  pieces 
must  be  separated  by  5-digit  ZEP  Code 
when  unloaded.  Refer  to  ^e  Drop 
Shipment  Product  available  from  the 
National  Customer  Support  Center  (see 
G043)  to  determine  if  the  delivery  imit 
serves  more  than  one  5-digit  ZIP  Code. 
(There  is  a  charge  for  this  information.) 

e.  If  mail  is  sacked  it  must  be  labeled 
as  follows:  Line  1, 5-digit  ZIP  Code 
destination;  Line  2.  "STD  B  5D." 

2.0    BOUND  PRINTED  MATTER 
•        •        I*        •        • 

2.3    Marking 

(Revise  2.3  to  provide  for  using  new 
Bound  Printed  Matter  markings  as 
follows:] 

Each  piece  claimed  at  single-piece 
Bound  Printed  Matter  rates  must  be 
marked  "Boun<i  Printed  Matter"  under 
M012.  Each  piece  claimed  at  presorted 
Bound  Printeid  Matter  rates  must  be 
marked  "Presorted"  and  "Bound 
Printed  Matter"  or  "PRSRT"  and 
"Bound  Printed  Matter  under  M012. 
Pieces  not  marked  as  required  are 
treated  as  single-piece  rate  Parcel  Post, 
subject  to  additional  postage  as 
necessary. 

[Delete  2.4.  Renumber  existing  2.5 
through  2.7  as  2.4  through  2.6, 
respectively.] 

3.0    CARRIER  ROUTE  BOUND 
PRINTED  MATTER 


3.2    Maridng 

[Revise  3.2.  to  eliminate  the  markings 
"Blk.  Rt."  and  "CATALOG"  as  follows:] 

Each  piece  claimed  at  carrier  route 
Bound  Printed  Matter  rates  must  be 
marked  "Bound  Printed  Matter"  and 
"Carrier  Route  Presort"  or  "Bound 
Printed  Matter"  and  "CAR-RT  SORT" 
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under  M012.  The  mailer  also  may  opt  to 
include  the  marking  "Presorted"  or 
"PRSRT"  with  the  above  required 
markings.  Residual  pieces  in  a  carrier 
route  Boimd  Printed  Matter  mailing  may 
have  the  "Carrier  Route  Presort"  or 
"CAR-RT  SORT"  marking  if  the  number 
of  residual  pieces  to  any  single  5-digit 
ZIP  Code  area  does  not  exceed  5%  of 
the  total  qualifying  carrier  route  rate 
pieces  addressed  to  that  5-digit  area. 
The  residual  pieces  must  be  separated 
from  the  qualifying  pieces  when 
presented  to  the  USPS.  Pieces  not 
marked  as  required  are  treated  as  single- 
piece  rate  Parcel  Post  and  subject  to 

additional  postage  as  necessary. 

•        •        •        •        • 

4.0    SPECIAL  STANDARD  MAIL 


4.2    Marking 

[Revise  4.2  to  add  the  marking  "PRSRT" 
as  follows:] 

Each  piece  claimed  at  Special 
Standard  Mail  rates  must  be  marked 
"Special  Standard  Mail"  or  "SPEC 
STD"  under  M012.  Each  piece  claimed 
at  presorted  Special  Standard  Mail  rates 
must  also  be  marked  "Presorted"  or 
"PRSRT"  under  M012.  Pieces  not 
marked  as  required  are  treated  as  single- 
piece  Parcel  Post,  subject  to  additional 
postage  as  necessary. 

*  •        *        •        • 

M800    Ail  Automation  Mail 
M810    Letter-Size  Mail 

1.0    BASIC  STANDARDS 

*  •        •        •        • 

(Amend  1.2  to  delete  the  reference  to  3/ 
•     5  rates  and  to  include  information  on 
mail  qualifying  for  carrier  route 
automation  rates.  Amend  1.2  and  1.3  to 
move  information  about  postage 
statements  and  docimientation  from  1.2 
to  1.3.) 

1.2  Mailings 

The  requirements  for  mailings  are  as 
follows: 

a.  General.  All  pieces  in  a  mailing 
must  meet  the  standards  in  C810  and 
must  be  sorted  together  to  the  finest 
extent  required.  The  definitions  of  a 
mailing  {md  permissible  combinations 
are  in  MOll. 

b.  First-Class.  A  single  automation 
rate  Firlt-Class  mailing  may  include 
pieces  prepared  at  carrier  route,  5-digit, 
3-dirat,  and  basic  automation  rates. 

c.  Periodicals.  A  single  automation 
rate  Periodicals  mailing  may  include 
pieces  prepared  at  5-digit,  3-digit,  and 
basic  automation  rates. 

d.  Standard  Mall  (A).  Pieces  prepared 
to  qualify  for  carrier  route  automation 


rates  must  be  prepared  as  a  separate 
mailing  (meet  a  separate  minimum 
volume  requirement)  from  pieces 
prepared  to  qualify  for  5-digit.  3-digit, 
and  basic  automation  rates. 

1.3  Documentation 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing,  supported  by 
documentation  produced  by  PAVE- 
certified  (or,  except  for  Periodicals, 
MAC-certified)  software  or  standardized 
documentation  under  1^12.  Mailers 
may  use  a  single  postage  statement  and 
a  single  documentation  report  for  all 
rate  levels  in  a  single  mailing.  Standard 
Mail  (A)  mailers  may  use  a  single 
postage  statement  and  a  single 
dociunentation  report  for  both  an 
automation  carrier  route  mailing  and  a 
mailing  containing  pieces  prepared  at  5- 
digit,  3-digit,  and  basic  automation  rates 
as  appUcable,  submitted  for  entry  at  the 
same  time.  Documentation  of  postage  is 
not  required  if  the  correct  rate  is  affixed 
to  each  piece  or  if  each  piece  is  of 
identical  weight  and  the  pieces  are 
separated  by  rate  when  presented  for 
acceptance.  Combined  mailings  of 
Periodicals  publications  also  must  be 
documented  imder  M200. 


3.0  PERIODICALS 

3.1  Tray  Preparation 

{Amend  3.1a  to  read  as  follows:) 

Tray  size,  preparation  sequence,  and 
Line  1  labeling: 

a.  5-digit/scneme:  optional,  but  5-digit 
trays  required  for  rate  eligibility  (150- 
piece  minimum);  overflow  allowed;  for 
Line  1,  for  5-digit  trays,  use  5-digit  ZIP 
Code  destination  of  pieces,  preceded  for 
military  mail  by  the  prefixes  under 
M031;  for  Line  1,  for  optional  5-digit 
scheme  trays,  use  destination  shown  in 
the  current  City  State  File. 


M820  Flat-Size  Mail 

1.0  BASIC  STANDARDS 

***** 

(Amend  1.2  to  add  a  reference  to  5-digit 
and  3-digit  rates.  Amend  1.2  and  1.3  to 
move  information  about  postage 
statements  and  documentation  from  1.2 
to  1.3.) 

1.2  Mailings 

All  pieces  in  a  mailing  must  meet  the 
standards  in  C820  and  must  be  sorted 
together  to  the  finest  extent  required. 
First-Class  Mail  and  Standard  Mail  (A) 
mailings  may  include  pieces  prepared  at 
automation  3/5  and  basic  rates,  as 
applicable.  Periodicals  mailings  may 


include  pieces  prepared  at  automation 
5-digit,  3-digit,  and  basic  rates,  as 
applicable.  The  definitions  of  a  mailing 
and  permissible  combinations  are  in 
MOll. 

1.3  Documentation 

[Insert  the  following  after  the  first 
sentence  in  1.3:] 

*  *  *  Mailers  may  use  a  single 
postage  statement  and  a  single 
documentation  report  for  all  rate  levels 
in  a  single  mailing.  •  •  • 


3.0  PERIODICALS 


3.2  Sack  Preparation 

(Revise  3.2b  and  3.2c  to  read  as  follows:] 

Sack  size,  preparation  sequence,  and 
Line  1  labeling: 

***** 

b.  3-digit:  required  at  24  pieces, 
optional  with  one  six-piece  package 
minimum  except  under  1.7;  for  Line  1, 
use  L002,  Column  A. 

c.  SCF:  required  at  24  pieces  (no 
minimum  for  required  origin/optional 
entry  SCF),  optional  with  one  six-piece 
package  minimum  except  under  1.7;  for 
Line  1,  use  L002,  Column  C. 

P  POSTAGE  AND  PAYMENT  MEIHODS 

POOO  Basic  Information 

POlO  General  Standards 

POll  Payment 

1.0  PREPAYMENT  AND  POSTAGE 
DUE 

1.1  Prepayment  Conditions 

[Revise  l.le  to  read  as  follows:] 

The  mailer  is  responsible  for  proper 
payment  of  postage.  Postage  on  all  mail 
must  be  fully  prepaid  at  the  time  of 
mailing,  except  as  specifically  provided 
by  standard  for: 
*        •        •        •        * 

e.  Keys  and  identification  devices 
returned  to  owners  (see  E120  and  E130). 


l.S  Shortpaid  Mail — ^Basic  Standards 

[Amend  the  first  sentence  of  1.5  by 
removing  "and  nonstandard  single- 
piece  Standard  Mail  (A)"  to  read  as 
follows:] 

Mail  of  any  class,  including  mail 
indicating  special  services  (except 
Express  Mail,  registered  mail,  and 
nonstandard  First-Class  Mail),  that  is 
received  at  either  the  office  of  mailing 
or  office  of  address  without  enough 
postage  is  marked  to  show  the  total 
deficiency  of  postage  and  fees.  *  *  * 


12894 


Federal  Register / Vol.  63.  No.  50 /Monday,  March  16,  1998 /Proposed  Rules 


1.8  Shortpaid  Nonstandard  Mail 

[Amend  1.8  by  removing  "nonstandard 
Single-Piece  Standard  Mail"  to  read  as 
follows:]  Shortpaid  nonstandard  First- 
Class  Mail  is  returned  to  the  sender. 


2.0  MAILABLE  MATTER  IN  OR  ON 
PRIVATE  MAIL  RECEPTACLES 


2.3  Partial  Distribution 

[Amend  2.3  to  read  as  follows:] 

If  there  is  a  distribution  of  pieces  to 
some,  but  not  all,  addresses  on  a  route, 
pieces  are  returned  to  the  delivery  unit 
for  use  in  computing  the  postage  due. 


First -Class  Mail  rates  are  applied  to 
matter  that  would  require  First-Class 
Mail  postage  if  mailed.  For  other  matter, 
if  the  piece  weighs  less  than  16  ounces, 
the  applicable  single-piece  First-Class 
Mail  or  Priority  Mail  rate  based  on  the 
weight  of  the  piece  is  applied,  or  an 
applicable  Standard  Mail  (B)  rate  is 
applied,  whichever  is  lower.  If  the  piece 
weighs  16  ounces  or  more,  the  Standard 
Mail  (B)  rate  is  applied. 
•        •        •        •        * 

P012  Documentation 


2.0    STANDARDIZED 
DOCUMENTATION— FIRST-CLASS 
MAIL,  PERIODICALS.  AND 
STANDARD  MAIL  (A) 


2.3  Rate  Level  Column  Headings 

[Amend  2.3a  and  2.3b  to  reflect  the  new 
separate  5-digit  and  3-digit  presort  rate 
categories  for  Periodicals  mail  as 
follows:] 

The  actual  name  of  the  rate  level  (or 
corresponding  aUireviation)  is  used  for 
column  headings  required  by  2.2  and 
shown  below: 

a.  Automation  First-CIass  Mail, 
Periodicals,  and  Standard  Mail  (A): 


Rate 


Carrier  Route  [First-Oass  Mail  letters/card^  ~ 

&-Digit  [First-Class  Mail  letters/cards.  Periodicals  letters  ar)d  flats,  and  Standard  Mail  letters] 
3-Digit  [First-Class  Mail  IMers/cards,  Periodicals  letters  and  flats,  and  Standard  Mail  letters] 

3/5  (First-aass  Mail  and  Standard  Mail  ftets]  

Basic  [letters/cards  and  flats] 


Atibreviation 


CB 

SB 

36 

3/5B 

BB 


b.  Presorted  First-Class  Mail, 
nonautomation  presorted  Periodicals, 
and  Standard  Nfeil  (A): 


Rate 


At)txevtation 


Presorted  (First-Class  Mail  letters/cards,  flats,  and  parcels] 

5-Digil  (Periodfcals  letters,  flats,  and  parcels]  

3-Digit  (Periodicals  letters,  Ms,  and  parceis]  

3/5  [Stwtdard  Mail  letters,  flats,  and  parcels] 

Basic  [letters/cards  and  flats] 


Presort 

50 

30 

3/5 

BS 


2.4    Sortation  Level 


[Amend  2.4  by  deleting  row  "Unique  3- 
Digit  [Periodicals]"  and  "3DGU." 


[Amend  2.4  by  revising  the  SCF 
sortation  level  to  read  as  follows:] 

The  actual  sortation  level  (or 
corresponding  abbreviation)  is  used  for 


the  package,  tray,  sack,  or  pallet  levels 
required  by  2.2  and  shown  below: 


Sortation  level 


Abbreviation 


SCF  (pallets,  and  Periodicals  flats  and  parcels] _ n/a 


UMI 


P013    Rate  Application  and 
Computaticm 

1.0    BASIC  STANDARDS 


1.4  Afiixing  Postage — Single-Piece  Rate 
Mailings 

(Amend  the  first  sentence  of  1.4  by 
removing  "or  Standard  Mail  (A)"  to  read 
as  follows:] 

In  a  postage-affixed  single-piece  rate 
Express  Mail,  First-Class  Mail,  or 


Priority  Mail  mailing,  or  in  any  postage- 
affixed  Standard  Mail  (B)  mailing,  the 
mailer  must  afHx  to  each  piece  a  value 
in  adhesive  stamps,  precanceled  stamps, 
or  meter  impressions  equal  to  at  least 
the  postage  required  for  the  piece.  *  *  * 


2.0    RATE  APPUCATION— EXPRESS 
MAIL.  FIRST-CLASS  MAIL,  AND 
PRIORITY  MAIL 


[Insert  new  2.6  to  read  as  follows:] 


2.6    Kejrs  and  Identification  Devices 

Keys  and  identification  devices 
weighing  11  ounces  or  less  are  charged 
the  First-Class  Mail  rates  per  ounce  or 
fraction  thereof  in  accordance  with  2.3. 
plus  a  $0.30  fee.  Keys  and  identification 
devices  weighing  more  than  11  ounces 
but  no  more  than  2  poimds  are  mailed 
at  the  2-pound  Priority  Mail  rate  in 
accordance  with  2.4,  plus  a  $0.30  fee. 
•        *        •        •        * 

4.0  RATE  APPLICATION— STANDARD 
MAIL  (A) 
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[Remove  4.1  and  4.2  and  redesignate 
current  4.3  as  4.1.  Amend  4.1  to  revise 
the  breakpoints  as  follows:] 

4.1    Bulk  Rates 

Bulk  rates  are  based  on  the  weight  of 
the  pieces  and  are  applied  differently  to 
pieces  weighing  less  than  or  equal  to  a 
"breakpoint"  (rounded  to  four  decimal 
places)  and  those  weighing  more,  as 
follows: 

a.  The  appropriate  minimum  per- 
piece  rate  applies  to  Enhanced  Carrier 
Route  rate  pieces  weighing  0.2057 
pound  (3.2906  ounces)  or  less;  Regular 
Presorted  and  automation  rate  pieces 
weighing  0.2062  pound  (3.2985  oimces) 
or  less;  Nonprofit  Enhanced  Carrier 
Route  rate  pieces  weighing  0.2057 
pound  (3.2914  ounces)  or  less;  and 
Nonprofit  Presorted  and  automation  rate 
pieces  weighing  0.2055  poimd  (3.2873 
ounces)  or  less. 

b.  A  rate  determined  by  adding  the 
appropriate  fixed  per-piece  charge  and 
the  corresponding  variable  per-poimd 
charge  (based  on  the  weight  of  the 
piece)  applies  to  pieces  weighing  more 
than  0.2057  pound  (3.2906  ounces)  at 
Enhanced  Carrier  Route  rates,  weighing 
more  than  0.2062  pound  (3.2985 
ounces)  at  Regular  Presorted  and 
automation  rates;  weighing  more  than 
0.2057  pound  (3.2914  oimces)  at 
Nonprofit  Enhanced  Carrier  Route  rates; 
and  weighing  more  than  0.2055  pound 
(3.2873  ounces)  at  Nonprofit  Presorted 
and  automation  rates. 


8.0    COMPUTING  POSTAGE- 
STANDARD  MAIL  (A) 

[Remove  8.1  and  redesignate  current  8.2 
through  8.5  as  8.1  through  8.4, 
respectively;  no  other  changes.] 


P014    Refunds  and  Exchanges 


2.0    POSTAGE  AND  FEES  REFUNDS 


2.3    Torn  or  Defaced  Mail 

[Amend  2.3  by  removing  "Single-Piece 
Standard  Mail"  as  follows:] 

If  First-Class  Mail  or  Standard  Mail 
(B)  is  torn  or  defaced  during  USPS 
handling  so  that  the  addressee  or 
intended  deUvery  point  cannot  be 
identified,  the  sender  may  receive  a 
postage  refund.  This  applies  only  when 
the  failure  to  process  and/or  deliver  is 
the  fauh  of  the  USPS.  Where  possible, 
the  damaged  item  is  returned  with  the 
postage  refund. 


2.4    Full  Refund 

[Amend  2.4f  to  add  delivery 
confirmation  service  as  follows:] 

A  full  refund  (100%)  may  be  made 
when: 

*        •        *        »        » 

f.  Fees  are  paid  for  special  handUng, 
certified  mail,  or  delivery  confirmation, 
and  the  article  fails  to  receive  the 
special  service  for  which  the  fee  is  paid. 

***** 

P030    Postage  Meters  and  Meter 
Stamps 


5.0    MAILINGS 


5.4    Place  of  Mailing 

[Amend  5.4a  by  removing  "Standard 
Mail  (A)"  to  read  as  follows:] 

Except  as  noted  below,  metered  mail 
must  be  deposited  at  a  post  office 
acceptance  unit,  retail  unit,  or  other 
location  designated  by  the  postmaster  of 
the  licensing  post  office  (i.e.,  the  post 
office  shown  in  the  meter  stamp)  and 
may  not  be  given  to  a  dehvery  employee 
or  deposited  in  a  street  collection  box, 
mailchute,  receiving  box,  cooperative 
maiUng  rack,  or  other  mail  collection 
receptacle.  Exceptions  to  this  general 
standard  are: 

a.  Express  Mail,  Priority  Mail  (in  a 
weight  category  for  which  rates  do  not 
vary  by  zone),  or  single-piece  rate  First- 
Class  Mail,  may  be  deposited  in  any 
street  collection  box  or  such  other  place 
where  mail  is  accepted  and  that  is 
served  by  the  licensing  post  office. 


P600    Standard  Mail 

1.0  BASIC  INFORMATION 

1.1  Pajrment  Method 

[Amend  1.1  to  read  as  follows:] 

a.  Standard  Mail  (A).  The  mailer  is 
responsible  for  proper  postage  payment. 
Postage  for  Standard  Mail  (A)  must  be 
paid  with  meters,  permit  imprints,  or 
precanceled  stamps.  Postage-affixed 
pieces  must  bear  the  correct  postage 
unless  excepted  by  standard.  A  permit 
imprint  may  be  used  for  mailings  that 
contain  nonidentical-weight  pieces  only 
if  authorized  by  the  RCSC  serving  the 
mailing  office. 

b.  Standard  Mail  (B).  The  mailer  is 
responsible  for  proper  postage  payment. 
Subject  to  the  corresponding  standards, 
postage  for  single-piece  rate  Standard 
Mail  (B)  may  be  paid  by  any  method. 
Postage  for  bulk  rate  (rate  has  minimum 
mailing  volume  requirement)  or  presort 
rate  Standard  Mail  (B)  must  be  paid 
vfith  meters  or  permit  imprints.  Postage- 


affixed  pieces  must  bear  the  correct 
postage  unless  excepted  by  standard.  A 
permit  imprint  may  be  used  for  mailings 
that  contain  nonidentical-weight  pieces 
only  under  P710,  P720.  or  P730.  Permit 
imprints  may  be  used  for  identical 
weight  pieces  provided  that  the  mail 
can  be  separated  into  groups  that  each 
contain  pieces  subject  to  the  same  zone 
and  same  combination  of  rates  (e.g.,  all 
are  zone  4,  Inter-BMC,  with  a  BMC 
Presort  discount  and  a  barcode 
discount).  Alternatively,  identical 
weight  permit  imprint  mail  may  be 
mailed  under  P710,  P720,  or  P730. 
*        •        •        •        * 

[Delete  1.3.] 

(Revise  title  of  2.0  and  clarify  the 

language  in  2.1  to  read  as  follows:] 

2.0  STANDARD  MAIL  (A)— 
PRESORTED  AND  ENHANCED 
CARRIER  ROUTE 

2.1  Identical-Weight  Pieces 

Mailings  of  identical-weight  pieces  in 
a  Presorted  or  Enhanced  Carrier  Route 
mailing  may  have  postage  affixed  to 
each  piece  at  the  exact  rate  for  which 
the  piece  qualifies,  or  each  piece  in  the 
mailing  may  have  postage  affixed  at  the 
lowest  rate  applicable  to  pieces  in  the 
mailing  or  in  the  maiUng  job. 
Alternatively,  a  nondenominated 
precanceled  stamp  may  be  affixed  to 
every  piece  in  the  mailing  or  mailing 
job,  or  each  piece  may  beiar  a  permit 
imprint.  If  exact  postage  is  not  affixed, 
all  additional  postage  must  be  paid  at 
the  time  of  mailing  with  an  advance 
deposit  accoimt  or  with  a  meter  strip 
affixed  to  the  required  postage 
statement.  If  exact  postage  is  not  affixed, 
documentation  meeting  the  standards  in 
P012  must  be  submitted  to  substantiate 
the  additional  postage,  unless  the  pieces 
are  separated  by  rate  when  presented  for 
acceptance. 
***** 

[Revise  the  heading  of  3.0  to  read  as 
follows:] 

3.0    STANDARD  MAIL  (A)— 
AUTOMATION  RATES 


P710    Manifiest  Mailing  System  (MMS) 


2.0    BASIC  STANDARDS 


2.2    Mailer  System 

***** 

[Insert  new  2.2d  to  read  as  follows:] 

d.  If  maiUngs  include  oversize  Parcel 
Post  (pieces  exceeding  108  inches  but 
not  more  than  130  inches  in  combined 
length  and  girth — see  C600).  a  manifest 
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must  show  that  the  number  of  oversize 
parcels  does  not  exceed  10%  of  all 
Parcel  Post  entered  in  a  single  mailing, 
or  10%  of  the  Parcel  Post  included  on 
an  approved  daily  manifest  of  mailings 
that  originates  from  a  single  location.  In 
addition  to  other  required  information, 
a  manifest  must  identify  each  oversize 
parcel,  the  total  number  of  oversize 
parcels  in  the  mailing,  and  the 
percentage  of  oversize  parcels.  If  a  daily 
manifest  is  prepared,  it  must  include  a 
listing  of  the  total  number  of  all  pieces 
for  each  mailing,  the  number  of  oversize 
pieces  for  each  mailing,  and  the 
percentage  of  oversize  pieces  calculated 
on  the  basis  of  the  combined  total  of  all 
Parcel  Post  shipped  for  the  day. 

P750    Plant- Verified  Drop  Shipment 
(PVDS) 


2.0    PRCXJRAM  PARTICIPATION 


same  vehicle  for  the  same  destination 
facility.  Any  material  classified  as 
hazardous  under  C023  may  not  be 
carried  in  the  same  vehicle  as  PVDS 
mailings. 

2.12    Separation  of  PVDS  Mailings 

[Renumber  2.12d  and  e  as  2.12e  and  f, 
respectively.  Add  new  2.12d  to  provide 
for  separation  of  Parcel  Post  at  different 
destination  entry  rates  in  the  same 
shipment  as  follows:] 

PVDS  mailings  must  be  kept  separate: 
***** 

d.  If  more  than  one  destination  entry 
discount  is  claimed  within  a  single 
Standard  Mail  (B)  shipment  for  deposit 
at  the  same  postal  facility,  the  mail 
eligible  for  each  destination  discount 
must  be  physically  separated. 

5.0    POSTAGE 


Metered  pieces  in  a  combined  mailing 
must  bear  postage  at  a  Presorted  or 
automation  rate  for  which  the  pieces  are 
eligible.  Additional  postage  due  for 
metered  pieoes  in  a  combined  mailing  is 
deducted  from  the  mailer's  postage  due 
advance  deposit  account. 
***** 

2.4    Precaneeled  Pieces — Standard 
Mail  (A) 


2.11     Mailer  Transport  of  PVDS 
Mailings 

[Revise  2.11  to  provide  for  additional 
DSCF  and  DDU  rate  Parcel  Post  mailings 
as  follows:] 

Using  any  means  of  transportation, 
including  Express  Mail  or  Priority  Mail 
drop  shipment,  the  mailer  must 
transport  PVDS  mailings  from  the  origin 
plant  to  the  destination  postal  facility  or 
facilities.  The  mailer  must  not  transport 
PVDS  mailings  on  the  same  vehicle  with 
shipments  not  entered  as  PVDS.  For 
Standard  Mail  PVDS,  the  mailer  must 
meet  the  scheduling  standards  for  mail 
deposit  at  destination  entry  postal 
facilities.  If  a  vehicle  contains  mail  paid 
at  the  Parcel  Post  destination  entry 
rates,  the  applicable  standards  for 
scheduling  of  deposits  and  unloading  of 
vehicles  apply  to  any  other  mail  on  the 


5.3    Standard  Mail  (B) 

[Revise  5.3  to  explain  zone-based 
postage  computation  as  follows:] 

Postage  for  Standard  Mail  (B)  PVDS 
must  be  paid  with  meter  stamps  or  with 
a  permit  imprint  under  the  applicable 
authorization  at  the  post  office  serving 
the  mailer's  location.  Postage  for  DBMC 
mailings  is  computed  from  the  BMC 
parent  post  office. 
***** 

P760    First-Class  or  Standard  Mail 
Mailings  With  Different  Payment 
Methods 


2.0    POSTAGE 

***** 

2.2  Metered  Pieces — Standard  Mail  (A) 

[Revise  the  first  sentence  of  2.2  to 
change  the  term  "nonautomation"  to 
"Presorted."  Delete  the  last  sentence.) 


[Amend  2.4  by  deleting  the  last 
sentence.] 


3.0    PRODUCING  THE  COMBINED 
MAILING 


3.3    Rejected  Pieces 

[In  3.3a,  change  the  phrase  "Standard 
Mail  (A)  3/5  presort  rate"  to  "3/5 
Presorted  Standard  Mail  (A)  rate  as 
follows:"] 

Pieces  rejected  for  any  reason  by  the 
mailer's  automated  sorting  syst^n  and 
pulled  out  of  the  combined  mailing 
stream  must  be  identified  by  the  mailer, 
specifically  accounted  for  in 
documentation,  and: 

a.  If  postage-affixed,  bear  postage  or 
have  additional  postage  affixed  to  equal 
a  rate  no  lower  than  the  correct 
Presorted  First-Class  rate  or  3/5 
Presorted  Standard  Mail  (A)  rate  for 
letters,  as  applicable. 
***** 

[Revise  the  entire  R  module  to  read  as 
follows;] 

R    RATES  AND  FEES 

ROOO    Stamps  and  Stationery 

1.0    PLAIN  STAMPED  ENVELOPES 

Plain  stamped  envelopes  are  priced  as 
follows: 


Type 


Basic^ 

Hotogram  

Bulk  Rate  Regular  

Nonprofit  Regular  &  Window 


Size' 


6% 

10 
6% 

10 
6V4 

10 
6% 

10 


Denomina- 
tion or  value 


$0.33 
0.33 

0.33 
0.10 
0.10 
0.05 
0.05 


Quantity  and  price 


Each  (less 
than  500) 


Sa40 

a40 
a4i 


500 


$173.50 
176.50 

180.50 
58.50 
61.50 
33.50 
36.50 


1,000 


$347.00 
353.00 

361.00 

117.00 

123.00 

67.00 

73.00 


^  Size  10  includes  an  Intermediate  sizes  through  10. 

2  Basic  includes  all  types  of  envelopes  other  than  those  specifically  listed. 


2.0    PERSONALIZED  STAMPED 
ENVELOPES 
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Type 


Basic2  

Hologram  

Bulk  Rate  Regular  

Nonprofit  Regular  &  Window 


Sizei 


6% 

10 
6% 

10 
6% 

10 
6% 

10 


Denomina- 
tion or  value 


S0.33 
0.33 

0.33 
0.10 
0.10 
0.05 
0.05 


^  Size  10  includes  all  intermediate  sizes  through  10. 

2  Basic  includes  all  types  of  envelopes  other  than  those  specifically  listed. 


Quantity  and  pnce 


50 


19.50 
19.75 

20.00 


500 


179.00 
180.00 

184.00 
64.00 
65.00 
39.00 
40.00 


1,000 


358.00 
360.00 

368.00 

128.00 

130.00 

78.00 

80.00 


3.0    STAMPED  CARDS 


Stamped  cards  are  priced  as  follows: 


Configuration 


Cut  single  card  

Sheet  of  40  cards 

Dout>le  reply-paid  card 


Postage 


S0.21 
8.40 
0.42 


Fee 


S0.02 
0.80 
0.04 


Total  pnce 


S0.23 
9.20 
0.46 


4.0    POSTAGE  STAMPS 
Postage  stamps  are  available  in  the  following  denominations: 


Purposes 


Regular  Postage 


Precanceled    Presort    Rate    Postage— First- 

Class  Mail  and  Standard  Mail  (A). 
Commemorative 


Form 


Panes  of  up  to  100 


Booklets 


Coils  of  100  

CoHs  of  500  

Coils  of  3,000  

Coils  of  10.000  

Coils  of  500,  3,000,  and  10,000 


Panes  of  up  to  50  .. 
20-Stamp  Booklets 


Denomination 


S0.01,  .02,  .03,  .04,  .05,  .10,  .15,  .20,  2^, 
25,  26,  .29,  .30,  .32,  .33,  .40,  .45,  .46, 
.52,  .56,  .60,  .75.  .79,  SI,  S2.  $3.20, 
S1 1.25. 

S0.21  ($2.10  booklet). 

$0.33  ($3.30,  4.95,  and  $6.60  booklets). 

$0.21,  23  (additional  ounce  postage),  .33. 

$0.01,  .02,  .03,  .04,  .05,  .10,  2^,  .23, 

$0.01,  .02,  .03,  .04,  .05,  .10,  .21,  .23, 

$0.05,  .33. 

Various   nondenominated    (available   only   to 
permit  hoWers). 

$0.33  and  other  denominations. 

$0.33  ($6.60  booklets). 


23, 
.50, 
$5. 


.33,  $1. 
.33. 


RlOO    First-Class  Mail 

1.0    NONAUTOMATION— SINGLE  PIEdS  WEIGHING  11  OZ  OR  LESS 

1.1    Cards 

Single  and  double  stamped  cards  and  postcards  meeting  the  standards  in  ClOO  and  El  10: 


Type 


Single  . 
Double 


Rate 


$0,210. 

$0,420  ($0,210  each  part). 


1.2    Letters,  Flats,  and  Parcels 

Letters,  flats,  and  parcels  (i.e.,  matter  not  eligible  for  card  rates);  surcharge  might  apply  under  9.0: 


Weight  Increment 


First  ounce  or  fraction  of  an  ounce  

Each  additional  ounce  or  fraction  of  an  ounce ■• 


Rate 


$0,330. 
0230. 


2.0  AUTOMATION— SINGLE  PIECES  OF  PRM  AND  QBRM 

2.1    Cards 

Single  and  double  stamped  cards  and  postcards  meeting  the  standards  in  ClOO,  CSIO,  C840,  El  10,  and  S922  (OBRM) 
or  S925  (PRM): 


Type 


Prepaid  Reply  Mail  (PRM):  and  Qualified  Reply  Mail  (PRM): 


Rate' 
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Type 

Rate' 

Single                                                                       .             

$0.18. 

Double 

$0.36.  ($0.18  each  part). 

*  QBRM  is  also  subject  to  fees  in  S922  and  R900.  PRM  is  also  subject  to  fees  in  S925  and  R900. 

I  2.2    Letters 

Letter-size  mail  other  than  card  rate  meeting  the  standards  in  C810,  C840,  and  S922  (QBRM)  or  S925  (PRM): 


Type 


Prepaid  Reply  Mail  (PRM):  and  Qualified  Reply  Mai  (PRM): 

Single 

Double 


Rate' 


$0.18. 

$0.36  ($0.18  each  part). 


'  QBRM  is  also  subject  to  fees  in  S922  and  R900.  PRM  is  also  subject  to  fees  in  S925  and  R900. 

3.0    NONAUTOMATION— PRESORTED 
I  3.1    Cards 

Single  and  double  postcards  meeting  the  standards  in  ClOO  and  EllO:  $0,190  each. 

3.2    Letters,  Flats,  and  Parcels 
Letters,  flats,  and  parcels  (i.e.,  matter  not  eUgible  for  card  rates);  surcharge  might  apply  imder  9.0: 


Weight  increment 

Rate 

First  ounce  or  fraction  o(  an  ounce  

$0  310 

Fach  additional  ounce  or  fraction  of  an  o«ince  

0230. 

4.0    ALTTOMATION— BASIC 

4.1  Cards 

Single  and  double  postcards  meeting  the  standards  in  ClOO  and  EllO:  $0,176  each. 

4.2  Letters 
Letter-size  pieces  other  than  cards: 


5.0     AUTOMATION— 3-DIGIT 

5.1  Cards 

Single  and  double  postcards  meeting  the  standards  in  ClOO  and  EllO:  $0,170  each. 

5.2  Letters 

Letter-size  pieces  other  than  cards: 


6.0    AUTOMATION— 5-DIGIT 

I  6.1     Cards 

Single  and  double  postcards  meeting  the  standards  in  ClOO  and  EllO:  $0,159  each. 

6.2     Letters 

Letter-size  pieces  other  than  cards: 


Weight  increment 

Rate 

First  ounce  or  fraction  of  an  ounce  „ 

$0275. 

Each  additional  our>ce  or  fraction  of  an  ounce 

0.230. 

4.3    Flats 

Flat-size  pieces;  surcharge  might  apply  under  9.0: 

Weight  increment 

Rate 

First  ounce  or  fraction  of  an  ourwe  „ 

$0  300 

Each  additional  ouKe  or  traction  of  an  ounce _ 

0230 

Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce  ^ 

$0265 

Each  additional  ounce  or  fraction  of  an  ounce » 

0.230 
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Weight  increment 


First  ounce  or  fraction  o1  an  ounce  

Each  additional  ounce  or  fraction  of  an  ounce 


Rate 


$0,249. 
0230. 


7.0    AUTOMATION— 3/5  (FLAT-SIZE  PIECES) 

Flat-size  pieces;  surcha/ge  migm  ^ipty  under  9.0. 


Weight  increment 


First  ounce  or  fraction  of  an  ounce  _ 

Each  additional  ounce  or  fraction  of  an  ounce 


8.0    AUTOMATION— CARRIER  ROUTE 

8.1  Cards 

Single  and  double  postcards  meeting  the  standards  in  ClOG  and  EllO:  $0,156  each. 

8.2  Letters 

Letter-size  pieces  other  than  cards: 


Rate 


$0280. 
0230. 


Weight  increment 


First  ounce  or  fraction  of  an  ounce  

Each  additional  ounce  or  fraction  of  an  ounce 


Rate 


$0,246 
0230 


Summary  of  First-Class  Rates 


h4onautomation 

Automation 

Letters,  flats,  and  parcels 
weight  not  over  (ounces)' 

Single-piece 

Presorted 

Letter-Size 

Flat-Size 

Basic 

3- Digit 

5-Digit 

Carrier 
route 

Basic 

3/5 

1 

2 

3 

4 

5 

2  $0,330 
0.560 
0.790 
1.020 
1250 
1.480 
1.710 
1.940 
2.170 
2.400 
2.630 

0210 
0.420 

2  $0,310 
0.540 
0.770 
1.000 
1230 
1.460 
1.690 
1.920 
2.150 
2.380 
2.610 

0.19 

$0,275 
0.505 
0.735 

3  0.965 

$0,265 
0.495 
0.725 

*  0.955 

$0,249 
0.479 
0.709 

3  0.939 

$0,246 
0.476 
0.706 

3  0.936 

2$0.300 
0.530 
0.760 
0.990 
1220 
1.450 
1680 
1.910 
2.140 
2.370 
2.600 

2  $0,280 
0.510 
0.740 
0.970 
1  200 

6 

1  430 

7 

1  660 

8 

1  890 

9....„ 

2  120 

10 

2350 

11  

2580 

Postcards  and  Stamped 
Cards*: 
Single  

0.176 

0.170 

0.159 

0.156 

Doubte 

'  Add  $0.50  per  piece  for  hazardous  medical  material  and  $1.00  per  piece  for  other  hazardous  material. 

2  Nonstandard  surcharge  might  apply,  single  piece  $0.16;  presort  $0.1 1. 

3  Weight  not  to  exceed  3.2985  ounces:  pieces  over  3  ounces  subject  to  additional  standards. 

*  Rates  shown  apply  to  each  single  or  double  postcard  when  originally  mailed;  reply  half  of  dout>le  postcard  must  bear  postage  at  applicable 
rate  when  returned  unless  prepared  as  business  reply  man. 

9.0    KEYS  AND  IDENTIFICATION  DEVICES 


Weight 

Rate' 

htotover  1  oz.2 _  .    .. 

$0  63 

Over  1  oz.,  but  not  over  2  oz  

086 

Over  2  oz.,  but  not  over  3  oz  

1  09 

Over  3  oz.,  but  not  over  4  oz  

1  32 

Over  4  oz.,  but  not  over  5  oz  „ 

1  55 

Over  5  oz.,  but  not  over  6  oz  

1  78 

Over  6  oz.,  but  not  over  7  oz  

2  01 

Over  7  oz.,  but  not  over  8  oz  „ 

224 

Over  8  oz.,  but  not  over  9  oz  

2  47 

Over  9  oz.,  but  not  over  10  oz  

2  70 

Over  10  o».,  but  not  over  11  oz  

293 

Over  11  oz.,  tjut  not  over  2  pounds  

350 

•         "  "  «  "  t^"^  - 

'  Includes  $0.30  fee. 
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2  Nonstandard  surcharge  might  apply. 


10.0     PRIORITY  MAIL»  2  3 


I 


Zone22 


Weight  not  over  (pounds)' 


L,  1,2,  &3 


23 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 

10  . 

11  . 

12  . 

13  . 

14  . 

15  . 

16  . 

17  , 
18 
19  . 
20 
21   . 
22 
23 
24 
25 
26 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
B7 
68 
69 


S3.20 
4.40 
5.50 
6.60 
6.75 
7.05 
7.35 
7.65 
8.10 
8.55 
9.00 
9.45 
9.90 
10.35 
10.80 
11.25 
11.70 
12.15 
12.55 
12.95 
13.35 
13.75 
14.15 
14.55 
14.95 
15.35 
15.75 
16.15 
16.40 
16.85 
17.30 
17.75 
18.25 
18.70 
19.15 
19.60 
20.05 
20.55 
21.00 
21.45 
21.90 
22.35 
22,85 
23.30 
23.75 
24.20 
24.65 
25.15 
25.60 
26.05 
26.50 
26.95 
27.45 
27.90 
28.35 
28.80 
29.25 
29.75 
30.20 
30.65 
31.10 
31.55 
32.05 
32.50 
32.95 
33.40 
33.85 
34.35 


S3.20 
4.40 
5.50 
6.60 
6.90 
7.60 
8.30 
9.00 
9.75 
10.45 
11.15 
11.85 
12.60 
13.30 
14.00 
14.75 
15.45 
16.15 
16.85 
17.60 
18.30 
19.00 
19.75 
20.45 
21.15 
21.85 
22.60 
23.30 
24.00 
24.75 
25.45 
26.15 
26.85 
27.60 
28.30 
29.00 
29.75 
30.45 
31.15 
31.85 
32.60 
33.30 
34.00 
34.75 
35.45 
36.15 
36.85 
37.60 
38.30 
39.00 
39.75 
40.45 
41.15 
41.85 
42.60> 
--4a:tJ0 
44.00 
44.75 
45.45 
46.15 
46.85 
47.60 
48.30 
49.00 
49.75 
50.45 
51.15 
51.85 


S3.20 
4.40 
5.50 
6.60 
7.75 
8.60 
9.45 
10.25 
11.10 
11.90 
12.75 
13.60 
14.40 
15.25 
15.50 
16.30 
17.10 
17.90 
18.70 
18.75 
19.50 
20.25 
21.05 
21.80 
22.55 
23.35 
24.10 
24.90 
25.65 
26.40 
27.20 
27.95 
28.70 
29.50 
30.25 
31.05 
31.80 
32.55 
33.35 
34.10 
34.85 
35.65 
36.40 
37.20 
37.95 
38.70 
39.50 
40.25 
41.00 
41.80 
42.55 
43.35 
44.10 
44.85 
45.65 
46.40 
47.15 
47.95 
48.70 
49.50 
50.25 
51.00 
51.80 
52.55 
53.30 
54.10 
54.85 
55.65 


S3.20 
4.40 
5.50 
6.60 
7.80 
9.10 
10.05 
11.00 
11.90 
12.85 
13.80 
14.70 
15.65 
16.60 
17.50 
18.45 
19.40 
20.30 
21.25 
22.20 
23.10 
24.05 
25.00 
25.90 
26.85 
27.80 
28.70 
29.65 
30.60 
31.55 
32.45 
33.40 
34.35 
35.25 
36.20 
37.15 
38.05 
39.00 
39.95 
40.85 
41.80 
42.75 
43.65 
44.60 
45.55 
46.45 
47.40 
48.35 
49.25 
50.20 
51.15 
52.05 
53.00 
53.95 
54.85 
55.80 
56.75 
57.65 
58.60 
59.55 
60.45 
61.40 
62.35 
63.25 
64.20 
65.15 
66.05 
67.00 


S3.20 
4.40 
5.50 
6.60 
8.25 
9.85 
10.85 
11.90 
12.80 
13.85 
14.85 
15.90 
16.90 
17.95 
18.95 
20.00 
21.00 
22.05 
23.05 
24.10 
25.10 
26.15 
27.15 
28.20 
29.20 
30.25 
31.25 
32.30 
33.30 
34.35 
35.35 
36.40 
37.40 
38.40 
39.45 
40.45 
41.50 
42.50 
43.55 
44.55 
45.60 
46.60 
47.65 
48.65 
49.70 
50.70 
51.75 
52.75 
53.80 
54.80 
55.85 
56.85 
57.90 
58.90 
59.95 
60.95 
62.00 
63.00 
64.05 
65.05 
66.10 
67.10 
68.15 
69.15 
70.20 
71.20 
72.25 
73.25 


8 


S3.20 
4.40 
5.50 
6.60 
8.75 
11.15 
12.40 
13.65 
14.85 
16.10 
17.35 
18.60 
19.85 
21.05 
22.30 
23.55 
24.80 
26.05 
27.25 
28.50 
29.75 
31.00 
32.25 
33.45 
34.70 
35.95 
37.20 
38.45 
39.65 
40.90 
42.15 
43.40 
44.65 
45.85 
47.10 
48.35 
49.60 
50.85 
52.10 
53.30 
54.55 
55.80 
57.05 
58.30 
59.50 
60.75 
62.00 
63.25 
64.50 
65.70 
66.95 
68.20 
69.45 
70.70 
71.90 
73.15 
74.40 
75.65 
76.90 
78.10 
79.35 
80.60 
81.85 
83.10 
84.30 
85.55 
86.80 
88.05 
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Weight  not  over  (pounds)' 

Zone22 

L,  1.2,  &3 

4 

5 

6 

7 

8 

70  

34.80 

52.60 

56.40 

67.95 

74.30 

89.30 

'  Parcels  weighing  less  than  15  pounds,  but  measuring  over  84  inches  in  combinejl  length  and  girth  are  chargeable  with  a  minimum  rate  eaual 
to  that  for  a  15iX)und  parcel  for  the  zone  to  which  addressed.  ^^  ««=  cm"« 

2  Add  $0.50  per  piece  for  hazardous  medical  material  and  SI  .00  per  piece  for  other  hazardous  material. 
*The  2-pound  rate  is  charged  for  matter  sent  in  a  flat  rate  envelope  provided  by  the  Postal  Service,  regardless  of  the  actual  v^etght  of  the 


11.0  SURCHARGES 

11.1  Nonstandard  Surcharge 

Surcharge  per  piece: 

a.  Single-piece  rate:  $0.16. 

b.  Presorted  and  automation  (flat-size) 
rate:  $0.11. 

11.2  Hazardous  Material  Surcharges 

Surcharge  per  piece: 

a.  Hazaraous  Medical  Material:  $0.50. 

b.  Other  Hazardous  Material:  $1.00. 

12.0  FEES 

12.1  Mailing 

Presort  fee,  per  12-month  period,  per 
office  of  maihng:  $100.00. 


12^    Address  Correction  Service 

Charge  per  notice  issued: 

a.  Manual:  $0.50. 

b.  Automated:  $0.20. 

12.3    Pickup 

Priority  Mail  only,  per  occurrence: 
$8.25. 

R200    Periodicals 

1.0  REGULAR 

1.1  Pound  Rates 

Per  poimd  or  fraction: 

a.  For  the  nonadvertising  portion: 
$0,174. 

b.  For  the  advertising  portion: 


Presort  level 


Basic 

3-Oigit  

5-Digit  

Carrier  Route 
High  Density  . 
Saturation  


Zone 

Rate 

Delivery  Unit  

SO  158 

SCF 

0  180 

1  4  2  

0203 

3  

0216 

4  

0  251 

5  

0305 

6 

0  361 

7  

0  416 

8 

0  474 

1.2    Piece  Rate 

Per  addressed  piece: 


Nonautoma- 
tion 


$0,263 
0.217 
0.214 
0.128 
0.116 
0.102 


Automation^ 


Letter-size 


S0.182 
0.166 
0.162 


Flat-size 


$0,221 
0.188 
0.186 


'  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces  (or  3.2985  ounces  for  heavy  letters);  flat-size  at  16  ounces. 


1.3    Discounts 

Piece  rate  discounts: 

a.  Nonadvertising  adjustment  for  each 
1%  of  nonadvertising  content:  $0.00059 
per  piece. 

b.  Delivery  unit  zone  piece  discount 
for  each  addressed  piece  claimed  in  the 
pound  rate  portion  at  the  dehvery  imit 
zone  rate:  $0,023. 

c.  SCF  zone  piece  discount  for  each 
addressed  piece  claimed  in  the  pound 
rate  portion  at  the  SCF  zone  rate: 
$0,012. 

2.0  PREFERRED— IN-COUNTY 

2.1  Pound  Rates 

Per  poimd  or  fraction: 


Zone 

Rate 

Delivery  Unit  

S0117 

All  Others 

0  130 

2.2    Piece  Rates 

Per  addressed  piece: 


Presort  level 


Basic 

3-Digit  

5-Digit  

Carrier  Route 
High  Density  . 
Saturation  


Non- 
auto- 
mation 


$0,090 
0.079 
0.076 
0.044 
0.040 
0.038 


Automation ' 


Letter- 
size 


$0,062 
0.060 
0.058 


Rat- 
size 


$0,077 
0.066 
0.062 


'  Lower  maximum  weight  limits  apply:  letter- 
size  at  3  ounces  (or  3.2985  ounces  for  heavy 
letters);  flat-size  at  16  ounces. 

2.3    Discount 

Delivery  unit  zone  piece  discount  for 
each  addressed  piece  claimed  in  the 
pound  rate  portion  at  the  delivery  unit 
zone  rate:  $0,004. 


3.0  PREFERREI>— NONPROFIT 

3.1  Pound  Rates 

Per  pound  or  fraction: 

a.  For  the  nonadvertising  portion: 
$0,153. 

b.  For  the  advertising  portion: 


Zone 

Rate 

Delivery  Unit  

$0  158 

SCF 

0  180 

1  &2  

0  203 

3  

0216 

4  

0  251 

5  

0305 

6  

0  361 

7  

0416 

8  

0  474 
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1 3.2    Piece  Rates 


Per  addressed  piece: 


Presort  level             1 

Nonautoma- 
tion 

Automation 

Letter-size 

Flat-size 

"Basic     ". 

$0,243 
0.184 
0.192 
0.112 
0.092 
0.079 

$0,164 
0.155 
0.150 

$0,206 

3-Digit 

0.158 

S-Dioit                                         

0.154 

Cairiar  Route               *^                                                                            

Hioh  Dfifisitv 

7 

Saturabon                            

'  Lower  maximum  weight  limits  apply:  letter-size  at  3  ourKes  (or  3.2985  ounces  for  heavy  letters);  flat-size  at  16  ounces. 


3.3    Discounts 

Piece  rate  discpunts: 

a.  Nonadvertising  adjustment  for  each 
1%  of  nonadvertising  content:  $0.00044 
per  piece. 

b.  Delivery  unit  zone  piece  discount 
for  each  adchessed  piece  claimed  in  the 
pouM  rat#  portion  at  the  deUvery  unit 
zone  rate:  S0.012. 

c.  SCF  zone  piece  discount  for  each 
addressed  piece  claimed  in  the  pound 


Per  addressed  piece: 


rate  portion  at  the  SCF  zone  rate: 
$0,006.      I 

4.0  PREFERRED-CLASSROOM 

4.1  Pound  Rates 

Per  pound  or  fraction: 

a.  For  the  nonadvertising  portion: 
$0,153. 

b.  For  the  advertising  portion: 


4.2    Piece  Rates 


Zone 

Rate 

Delivery  Unit  ...„ 

SCF 

$0,158 
0.180 

1  &2  

0203 

3 

0.216 

4  

0.251 

5 

0.305 

6  

0.361 

7  

0.416 

8 

0.474 

Presort  level             | 

Nonautoma- 
tion 

Automation 

Letter-size 

Flat-size 

Basic 

$0,243 
0.184 
0.182 
0.112 
0.092 
0.079 

$0,164 
0.155 
0.150 

$0,206 

3-D«git     .                              .". 

0.158 

5-Digit        

0.154 

Carrier  Route 

Hiah  Densitv                   - 

Saturation                                         

^  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces  (or  3.2985  ounces  for  heavy  letters);  flat-size  at  16  ounces. 

4.3    Discounts 
Piece  rate  discounts: 


a.  Nonadvertising  adjustment  for  each 
1%  of  nonadvertising  content:  $0.00044 
per  piece. 

1.  Delivery  unit  zone  piece  discount 
for  each  addressed  piece  claimed  in  the 
pound  rate  portion  at  the  delivery  unit 
zone  rate:  $0,012. 

c.  SCF  zone  piece  discount  for  each 
addressed  piece  claimed  in  the  pound 
rate  portion  at  the  SCF  zone  rate: 
$0,006. 


Per  addressed  piece: 


5.0  PREFERRED-SCIENCE-OF- 
AGRICULTURE 

5.1  Pound  Rates 

Per  pound  or  fraction 

a.  For  the  nonadvertising  portion: 
$0,174. 

b.  For  the  advertising  portion: 


5.2    Piece  Rates 


Zone 

Delivery  Unit  

SCF 

1  &2  

3  

4  

5  

6  

7  

8  


Rate 


$0,119 
0.135 
0.152 
0.216 
0.251 
0.305 
0.361 
0.416 
0.474 


Presort  level 

1 

Nonautoma- 
tion 

Automation 

Letter-size 

Flat-size 

Basic 

S0.263 
0.217 
0.214 
0.128 

$0,182 
0.166 
0.162 

SO  221 

3-Digit  

0  188 

5-Digit  

0  186 

Carrier  Route  

UMI 
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Presort  level 

Nonautoma- 
tion 

Automation 

Letter-size 

Rat-size 

High  Density  

0.116 
0.102 

Saturation  

'  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces  (or  3.2985  ounces  for  heavy  letters);  flat-size  at  16  ounces. 


5.3    Discounts 

Piece  rate  discounts: 

a.  Nonadvertising  adjustment  for  each 
1%  of  nonadvOTtising  content:  $0.00059 
per  piece. 

b.  Delivery  unit  zone  piece  discount 
for  each  addressed  piece  claimed  in  the 
poimd  rate  portion  at  the  delivery  unit 
zone  rate:  $0.02?. 


c.  SCF  zone  piece  discount  for  each 
addressed  piece  claimed  in  the  pound 
rate  portion  at  the  SCF  zone  rate: 
$0,012. 

6.0  FEES 

6.1  Applicaticm 

Fees  as  appropriate,  per  application: 

a.  Original  entry:  $305.00. 

b.  News  agent  registry:  $50.00. 


c.  Additional  entry:  $50.00. 

d.  Reentry:  $50.00. 

6.2    Address  Correction  Serrice 

Charge  per  notice  issued: 

a.  Manual:  $0.50. 

b.  Automated:  $0.20. 
[Revise  R500  to  read  as  follows:] 

R500    Express  Mail 


1.0    EXPRESS  MAIL— ALL  SERVICE  LEVELS', * 


Weight  not  over  (pounds) 


'A 

22 

3. 
4  . 
5. 

6  . 

7  . 
8. 
9  . 

10. 

11  . 

12  . 
13. 
14  ., 
15. 
16  . 
17. 
18. 
19  . 
20. 

21  .. 

22  . 
23.. 
24  . 
25.. 
26.. 
27  . 
28.. 
29. 
30.. 

31  .. 

32  .. 

33  .. 

34  ., 
35.. 
36  .. 
37.. 
38.. 
39.. 
40.. 

41  .. 

42  .. 

43  .. 

44  .. 

45  .. 

46  .. 


Service 


Same  day  air- 

Custom de- 

port' 

signed' 

$9.25 

S9.50 

11.25 

13.75 

12.25 

15.50 

13.25 

17.35 

14.25 

19.75 

15.50 

22.75 

16.50 

2425 

17.75 

25.75 

19.00 

27.25 

20.25 

28.75 

21.50 

29.50 

22.75 

3025 

24.00 

31.00 

25.25 

31.75 

26.50 

32.50 

27.75 

34.00 

29.00 

34.50 

3025 

36.00 

31.50 

37.50 

32.75 

38.50 

34.00 

40.50 

35.25 

41.00 

36.50 

43.00 

37.75 

44.00 

39.00 

45.00 

40.25 

46.50 

41.50 

47.50 

42.75 

48.50 

44.00 

50.00 

45.25 

50.80 

46.50 

5225 

47.60 

53.70 

48.70 

55.15 

49.80 

56.65 

50.90 

58.10 

52.00 

59.55 

53.10 

61.00 

54.20 

62.45 

55.30 

63.95 

56.40 

65.40 

57.50 

66.85 

58.60 

68.30 

59.70 

69.75 

60  JO 

7120 

61.90 

72.70 

63.00 

74.15 

Next  day  & 
secorxJday 
POtoPO^ 


SI  0.50 
1225 
14.00 
15.75 
17.75 
21.00 
22.50 
23.50 
24.50 
25.75 
26.75 
27.75 
29.00 
31.00 
32.00 
33.10 
34.55 
36.00 
37.45 
3825 
40.00 
41.00 
42.00 
43.00 
44.x 
4520 
46.65 
48.10 
49.55 
51.00 
52.50 
53.95 
55.40 
56.85 
58.30 
59.80 
61.25 
62.70 
64.15 
65.60 
66.50 
6720 
68.60 
70.05 
71.45 
72.90 


Netdaya 
saond(tay  PO 
to  addrenee' 


$1125 
14.95 
18.00 
2025 
22.00 
24.75 
27.80 
27.75 
28.50 
30.00 
30.75 
31.50 
3225 
33.50 
3425 
35.50 
37.00 
38.50 
40.00 
40.75 
42.00 
43.00 
4425 
45.70 
4720 
48.65 
50.10 
51.56 
53.00 
54.50 
55.95 
57.40 
58.85 
6a30 
61.75 
6325 
64.70 
66.15 
67.60 
67.70 
69.15 
70.60 
72.00 
73.46 
74.85 
7625 
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. 

Service 

Weight  not  over  (pounds) 

Same  day  air- 
port' 

Custom  de- 
signed' 

Next  day  & 
second  day 
POtoF»0' 

Net  day  & 
seondday  PO 
to  addressee' 

47 

64.10 
65.15 
66.15 
67.15 
68.15 
69.15 
70.15 
71.15 
72.15 
73.15 
74.15 
75.15 
76.15 
77.15 
78.15 
79.15 
80.15 
81.15 
82.15 
83.15 
84.15 
85.15 
86.15 
87.15 

75.60 

77.05 

78.50 

79.95 

80.25 

81.70 

83.10 

84.55 

85.95 

87.45 

88.85 

90.30 

91.75 

93.15 

94.60 

96.05 

97.50 

96.90 

100.35 

101.80 

103.20 

104.70 

106.10 

107.55 

73.50 
74.60 
76.00 
77.40 
78.80 
80.20 
81.65 
83.05 
84.45 
85.85 
87.25 
88.65 
90.10 
91.50 
92.90 
94.30 
95.70 
97.15 
98.55 
99.95 
101.35 
102.75 
104.15 
105.80 

76.55 

48 

49 ■ 

50 

51  - 

52 

53 

54                                         

77.95 
79.35 
80.75 
82.15 
83.55 
85.00 
86.40 

55 

56 

57                               * 

87.80 
89.20 
90.60 

58 

59 - ~ 

60 

61  

92.05 
93.45 
94.85 
96.25 

62 „ „ - 

63 - ^ 

64 „ 

65 „ - 

66 

67 

68 

97.65 
99.05 
100.50 
101.90 
103.30 
104.70 
106.10 

69 

107.50 

70 

108.95 

*  Add  S0.50  per  piece  for  hazardous  medical  material  and  $1 .00  per  piece  tor  other  hazardous  material. 

^Tbe  appNcabte  2-pound  rate  is  charged  for  matter  sent  in  a  flat  rate  envelope  provided  tjy  the  Postal  Service,  eegardless  of  the  actual  weight 
of  the  piece.  ■ 


2.0  FEES 

2.1  Address  Correction  Service 

Charge  per  notice  issued: 

a.  Manual:  $0.50. 

b.  Automated:  $0.20. 


2.2  Piclnqp 

Per  occurrence:  $8.25. 

2.3  Delivtry  Stops 

Custom  Designed  Service  only,  each: 


$8.25. 


I 
R600    Standard  Mail 


3.0    HAZARDOUS  MATERIAL 
SURCHARGES 

a.  Hazardous  Medical  Material:  $0.50 
per  piece. 

b.  Hazardous  Other  Material:  $1.00 
per  piece. 


'    .  1.0    REGULAR  STANDARD  MAIL  (A) 

1.1     Letter-Size  Minimum  Per-Piece  Rates  * 
Pieces  0.2062  pound  (3.2985  ounces)  or  less: 


Entry  discount 

Nonautomation 

Automation  2 

Basic 

3/5 

Basic 

3-Digit 

5-Digit 

None  

DBMC  

DSCF  

DDU  

S0.247 
0.232 
0.229 

S0.209 
0.194 
0.191 

$0,189 
0.174 
0.171 

$0,178 
0.163 
0.160 

$0,160 

0.145 

.   0.142 

'  Add  S0.50  per  piece  for  hazardous  medical  material  and  SI  .00  per  piece  tor  other  hazardous  material. 
2  Pieces  weighing  over  3  ounces  subject  to  additional  standards. 

1.2    Nonletter-Size  Minimtmi  Per-Piece  Rates  ^ 
Pieces  0.2062  pound  (3.2985  ounces)  or  less: 


Entry  discount 

1 

Nonautomation  * 

Automation' 

Basic 

3/5 

Basic 

3/5 

None  

DBMC  

50.300 
0.285 
0.282 

S0.240 
0.225 
0.222 

$0,243 
0.228 
0.225 

$0,207 
0.192 

DSCF  

DDU  

0.189 

'  Add  S0.50  per  piece  for  hazardous  medical  material  and  S1.00  per  piece  for  other  hazardous  material. 
2  Add  SO.  10  per  piece  for  items  that  are  prepared  as  a  paroel  or  are  not  flat-size. 
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3  Available  only  for  automation-compatlbte  flats. 

1.3    Piece-Pound  Rates  1 

Pieces  more  than  0.2062  pound  (3.2985  ounces): 


Nonautomation3 

Automation  * 

Piece/pound  rate  * 

Basic 

3/5 

Basic 

3/5 

Per  Piece  Per  Pound 

SO  166 

SO  106 

$0,109 
PLUS 

$0,073 
PLUS 

(includes  entry  discount  if  applicable)  

PLUS 

PLUS 

None  

0.650 

0.650 

0.650 

0.650 

DBMC  

0.578 

0.578 

0.578 

0.578 

DSCF 

0.562 

0.562 

0.562 

0.562 

DDU  

^  Add  S0.50  p«r  piece  for  hazardous  medica)  nnateriai  and  $1 .00  per  piece  for  other  hazardous  material. 
'  Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate.  P  Add  SO.  1 0  per  piece  for  items  that  are  prepared  as  a  parcel  or  are  neither  let- 
ter-size nor  flat-size. 
*  Available  only  for  automation-compatible  flats. 

2.0    ENHANCED  CARRIER  ROUTE  STANDARD  MAIL  (A) 

2.1    Letter-Size  Minimum  Per-Piece  Rates  ^ 

Pieces  0.2057  pound  (3.2906  ounces)  or  less: 


Entry  discount 

Nonautomation 

Automation* 

Basic 

High  density 

Saturation 

Basic 

None  

$0,164 
0.149 
0.146 
0.141 

$0,143 
0.128 
0.125 
0.120 

$0,134 
0.119 
0.116 
0.111 

$0,157 
0.142 
0.139 
0.134 

DBMC  

DSCF  

DDU  

^  Add  $0.50  per  piece  for  hazardous  medical  material  and  $1 .00  per  piece  for  other  hazardous  material. 
2  Pieces  weighing  over  3  ounces  subject  to  additionai  standards. 

2.2    Nonletter-Size  Minimum  Per-Piece  Rates  * ' 

Pieces  0.2057  pound  (3.2906  ounces)  or  less: 


^  Add  $0.50  per  piece  for  hstzardous  medical  material  and  $1 .00  per  piece  for  other  hazardous  matehal. 
^Add  $0.10  per  piece  for  items  that  are  prepared  as  a  parcel  or  are  not  flat-size. 

2.3    Piece/Pound  Rates  >  ^ 

Pieces  more  than  0.2057  pound  (3.2906  ounces): 


Entry  discount 

Basic 

High  density 

Saturation 

None 

$0,164 
0.149 
0.146 
0.141 

$0,153 
0.138 
0.135 
0.130 

$0,141 
0  126 

DBMC 

DSCF 

0.123 
0.118 

DDU 

Piece/pound  rates  ' 


Basic 


High  density 


Saturation 


Per  piece  

Per  pound  (includes  entry  discount  if  applicable) 

None 

DBMC  

DSCF 

DDU 


$0,055 
PLUS 
0.530 
0.458 
0.442 
0.420 


$0,044 
PLUS 
0.530 
0.458 
0.442 
0.420 


^  Add  $0.50  per  piece  for  hazardous  medical  material  and  $1 .00  per  piece  for  other  hazardous  matehal. 
*Add  $0.10  per  piece  for  items  that  are  prepared  as  a  parcel  or  are  neither  letter-size  nor  flat-size. 
3  Each  piece  is  sut)iect  to  both  a  piece  rate  and  a  pound  rate. 

3.0    NONPROFIT  STANDARD  MAIL  (A) 
3.1    Letter-Size  Minimum  Per-Piece  Rates  ^ 

Pieces  0.2055  pound  (3.2873  ounces)  or  less: 


$0,032 
PLUS 
0.530 
0.458 
0.442 
0.420 


Entry  discount 

Nonautomation 

Automation  2 

Basic 

3/5 

Basic 

3-Digit 

5-Digit 

None  

DBMC  

$0,160 
0.145 

$0,138 
0.123 

$0,119 
0.104 

$0,107 
0.092 

$0,090 
0.075 

12906 


Federal  Register/Vol.  63.  No.  50/Monday,  March  16.  1998 /Proposed  Rules 


UMI 


Entry  discount 

Nonautomation 

- 

Automation  2 

Basic 

3/5 

Basic 

3-Digit 

5-Digit 

DSCF  

DDU 

0.142 

0.120 

0.101 

0.089 

0.072 

'  Add  SO. 50  per  piece  for  hazardous  medical  material  and  SI. 00  per  piece  for  other  hazardous  material. 
^Pieces  weighing  over  3  ounces  subject  to  additional  standards. 

3.2     Nonletter-Size  Minimum  Per-Piece  Rates  * 

Pieces  0.2055  pound  (3.2873  ounces)  or  less: 


1 

Nonautomation  2 

Automation  ^ 

Entry  discount 

Basic 

3/5 

Basic 

3/5 

None  

S0.234 

$0,171 

30.185 

30.150 

DBMC  

0.219 

0.156 

0.170 

0.135 

DSCF  

0.216 

0.153 

0.167 

0.132 

DDU 

'  Add  SO. 50  per  piece  for  hazardous  medical  material  and  SI. 00  per  piece  for  other  hazardous  material. 

2  Add  SO.  1 0  per  piece  for  items  that  are  prepared  as  a  parcel  or  are  not  flat-size. 

3  Available  only  for  automation-compatible  flats. 


3.3     Piece/Pound  Rates  * 


Pieces  more  than  0.2055  pound  (3.2873  ounces): 


Piece/pound  rate^                      I 

Nonautomation 

3 

Automation  * 

Basic 

3/5 

Basic 

3/5 

Per  Piece  

Per  Pound  (includes  entry  discount  if  applicable) 

30.121 
PLUS 

30.550 
0.478 
0.462 

30.058 
PLUS 

30.550 

0.478 

■    0.462 

30.072 
PLUS 

30.550 
0.478 
0.462 

30.037 
PLUS 

None  

DBMC  

DSCF  

DDU  

30.550 
0.478 
0.462 

'  Add  S0.50  per  piece  for  hazardous  medical  matenal  and  SI. 00  per  piece  f 

2  Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate. 

3  Add  SO.  1 0  per  piece  for  items  that  are  prepared  as  a  parcal  or  are  neither 
*  Available  only  for  automation-compatible  flats. 

or  other  hazardoi 
letter-size  nor  fla 

js  mat( 
t-size. 

2rial. 

'• 

- 

4.0    NONPROFIT  ENHANCED  CARRIER  ROUTE  STANDARD  MAIL  (A) 
4.1     Letter-Size  Minimum  Per-Piece  Rates  ^ 

Pieces  0.2057  pound  (3.2914  ounces)  or  less: 


Entry  discount 

1 

Nonautomation 

Automation  2 

Basic 

High  density 

Saturation 

.    Basic 

None  

DBMC  

DSCF  

DDU  

30.096 
0.081 
0.078 
0.073 

30.073 
0.058 
0.055 
0.050 

30.067 
0.052 
0.049 
0.044 

30.087 
0.072 
0.069 
0.064 

'Add  S0.50  per  piece  for  hazardous  medical  material  and  SI. 00  per  piece  for  other  hazardous  material. 
2  Pieces  weighing  over  3  ounces  subject  to  additional  standards. 

4.2     Nonletter-Size  Minimum  Per-Piece  Rates  '  ^ 

Pieces  more  than  0.2057  pound  (3.2914  ounces): 


Entry  discount 

Basic 

High  density 

Saturation 

None  

30.096 
0.081 
0.078 
0.073 

30.086 
0.071 
0.068 
0.063 

30  080 

DBMC 

0  065 

DSCF  

0  062 

DDU  

0  057 

'  Add  S0.50  per  piece  for  hazardous  medical  material  and  SI  .00  per  piece  for  other  hazardous  matenal. 
2  Add  SO.  10  per  piece  for  items  that  are  prepared  as  a  parcel  or  are  not  flat-size. 

4.3     Piece/Pound  Rates  '  2 

Pieces  more  than  0.2057  pound  (3.2914  ounces): 


\ 

2  ... 

3  ... 

4  ... 

5  ... 

6  ... 

7  ... 
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Rece/Pound  rate  ^ 


Per  Piece 

Per  Pound  (includes  entry  discount  if  applicable) 

None  

DBMC  

DSCF 

DDU 


Basic 


S0.024 
PLUS 
0.350 
0.278 
0.262 
0.240 


High  density 


'  Add  $0.50  per  piece  for  hazardous  medical  material  and  $1 .00  per  piece  for  other  hazardous  material 

2  Add  $0.10  per  piece  for  items  that  are  prepared  as  a  parcel  or  are  neither  letter-size  nor  flat-size 

3  Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate. 

5.0    PARCEL  POST  STANDARD  MAIL  (B) 
5.1    Inter-BMC/ASF  Single-Piece  Machinable  Parcel  Post  <  2  3  4  s  6 
Inter-BMC/ASF  ZIP  Codes  only,  no  discount,  no  surcharge: 


Weight  not  over  (pounds) 


2 
3 

4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 


Zone 


1  &2 


$3.15 

i     $3.15 

3.59 

3.85 

3.73 

4.16 

3.86 

*4.39 

3.99 

4.62 

4.11 

4.82 

4.24 

5.01 

4.33 

5.19 

4.45 

5.36 

4.54 

5.53 

4.64 

5.68 

4.73 

5.81 

4.82 

5.97 

4.90 

6.10 

4.98 

6.23 

5.07 

6.34 

5.14 

6.46 

5.23 

6.58 

5.29 

6.68 

5.36 

6.80 

5.43 

6.89 

5.50 

7.01 

5.55 

7.10 

5.62 

7.19 

5.68 

7.28 

5.75 

7.37 

5.80 

7.46 

5.86 

7.55 

5.92 

7.63 

5.98 

7.70 

6.03 

7.79 

6.08 

7.87 

6.14 

7.93 

6.19 

8.01 

$3.15 

423 

4.80 

5.31 

5.71 

6.07 

6.38 

6.71 

6.99 

727 

7.53 

7.77 

8.01 

8.24 

8.45 

8.66 

8.85 

9.04 

9.20 

9.37 

9.54 

9.71 

9.85 

10.01 

10.15 

10.28 

10.43 

10.56 

10.67 

10.80 

10.92 

11.04 

11.14 

11.26 


$3.15 

4.35 

5.45 

6.22 

6.83 

7.41 

7.94 

8.43 

8.87 

9.30 

9.69 

10.07 

10.42 

10.74 

11.05 

11.35 

11.62 

11.88 

12.13 

12.37 

12.60 

12.82 

13.02 

13.21 

13.40 

13.59 

13.75 

13.92 

14.08 

14.23 

14.38 

14.52 

14.65 

14.79 


$3.15 
4.35 
5.45 
6.55 
7.75 
8.93 
9.60 
10.25 
10.85 
11.39 
11.91 
12.39 
12.85 
13.26 
13.67 
14.05 
14.40 
14.74 
15.06 
15.36 
15.66 
15.93 
16.21 
16.46 
16.70 
16.93 
17.14 
17.35 
17.55 
17.75 
17.94 
18.11 
18.29 
18.46 


S0.014 
PLUS 
0350 
0.278 
0262 
0.240 


Saturation 


$3.15 
4.35 
5.45 
6.55 
8.20 
9.80 
10.80 
11.85 
12.75 
13.80 
14.62 
1525 
15.83 
16.37 
16.88 
17.36 
17.82 
1826 
18.67 
19.06 
19.43 
19.78 
20.12 
20.43 
20.73 
21.03 
21.32 
21.58 
21.84 
22.08 
22.31 
22.54 
22.75 
22.96 


S0.008 
PLUS 
0.350 
0278 
0.262 
0.240 
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$3.15 
4.35 
5.45 
6.55 
8.70 
11.10 
12.35 
13.60 
14.80 
16.05 
16.86 
1721 
18.27 
19.25 
20.30 
21.35 
22.40 
23.25 
23.84 
24.41 
24.96 
25.47 
25.97 
26.45 
26.91 
27.34 
27.77 
28.17 
28.57 
28.94 
29.30 
29.66 
30.00 
30.33 


'  Add  $0.50  per  piece  for  hazardous  medical  material  and  $1 .00  per  piece  for  other  hazardous  material 

2  For  OBMC  discount,  deduct  $0.57  per  piece. 

3  For  BMC  Presort  discount,  deduct  $0.12  per  piece. 
*  For  barcoded  discount,  deduct  $0.04  per  piece. 

5  Pieces  with  combined  length  and  girth  over  84  inches  (but  not  exceeding  108").  and  weighing  less  than  15  lbs.  pay  the  applicable  15-lb  rate 
'  For  pieces  weighing  more  than  35  pounds,  see  5.2. 

5.2    Inter-BMC/ASF  Single-Piece  Nonmachinable  Parcel  Post  12345 
Inter-BMC/ASF  ZIP  Codes  only,  nonmachinable  surcharge  of  $1.35  included: 


Weight  not  over  (pounds) 

Zone 

1  &2 

3 

4 

5 

6 

7 

8 

2  

3  

S4.50 
4.94 
5.08 
521 
5.34 
5.46 

$4.50 
5.20 
5.51 
5.74 
5.97 
6.17 

$4.50 
5.58 
6.15 
6.66 
7.06 
7.42 

S4.50 
5.70 
6.80 
7.57 
8.18 
8.76 

S4.50 
5.70 
6.80 
7.90 
9.10 

10.28 

$4.50 
5.70 
6.80 
7.90 
9.55 

11.15 

$4.50 

5.70 

6.80 

7.90 

10.05 

12.45 

4  

5  .. 

6  

7  
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Weight  not  over  (pounds) 


8  . 

9  . 

10  . 

11  . 

12  . 

13  . 

14  . 

15  . 

16  . 

17  . 

18  . 

19  . 

20  . 

21  . 

22  . 

23  . 

24  . 
25 

26  . 

27  . 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Zone 


1  &2 


5.59 

5.68 

5.80 

5.89 

5.99 

6.08 

6.17 

6.25 

6.33 

6.42 

6.49 

6.58 

6.64 

6.71 

6.78 

6.85 

6.90 

6.97 

7.03 

7.10 

7.15 

7.21 

7.27 

7.33 

7.38 

7.43 

7.49 

7.54 

7.59 

7.64 

7.69 

7.75 

7.79 

7.85 

7.89 

7.93 

7.98 

8.02 

8.07 

8.12 

8.16 

8.20 

8.24 

8.29 

8.33 

8.37 

8.41 

8.45 

8.50 

8.54 

8.58 

8.62 

8.66 

8.71 

8.75 

8.77 

8.81 

8.85 

8.90 

8.94 

8.97 

9.01 

9.05 


6.36 

6.54 

6.71 

6.88 

7.03 

7.16 

7.32 

7.45 

7.58 

7.69 

7.81 

7.93 

8.03 

8.15 

8.24 

8.36 

8.45 

8.54 

8.63 

8.72 

8.81 

8.90 

8.98 

9.05 

9.14 

9.22 

9.28 

9.36 

9.42 

9.49 

9.57 

9.63 

9.70 

9.77 

9.83 

9.89 

9.94 

10.01 

10.07 

10.13 

10.19 

10.24 

10.29 

10.35 

10.41 

10.46 

10.52 

10.55 

10.62 

10.67 

10.71 

10.76 

10.81 

10.87 

10.91 

10.96 

11.00 

11.05 

11.10 

11.14 

11.18 

11.22 

11.28 


7.73 
8.06 
8.34 
8.62 
8.88 
9.12 
9.36 
9.59 
9.80 
10.01 
10.20 
10.39 
10.55 
10.72 
10.89 
11.06 
1120 
11.36 
11.50 
11.63 
*11.78 
11.91 
12.02 
12.15 
1227 
12.39 
12.49 
12.61 
12.73 
12.82 
12.93 
13.02 
13.12 
13.21 
13.30 
13.40 
13.48 
13.57 
13.65 
13.73 
13.82 
13.90 
13.96 
14.05 
14.12 
14.18 
14.26 
14.34 
14.40 
14.47 
14.53 
14,60 
14.68 
14.73 
14.79 
14.86 
14.92 
14.97 
15.03 
15.09 
15.16 
15.21 
15.27 


9.29 
9.78 
10.22 
10.65 
11.04 
11.42 
11.77 
12.09 
12.40 
12.70 
12.97 
13.23 
13.48 
13.72 
13.95 
14.17 
14.37 
14.56 
14.75 
14.94 
15.10 
15.27 
15.43 
15.58 
15.73 
15.87 
16.00 
16.14 
1626 
16.39 
16.50 
16.62 
16.72 
16.85 
16.95 
17.04 
17.14 
17.23 
17.33 
17.41 
17.50 
17.59 
17.66 
17.74 
17.82 
17.89 
17.96 
18.04 
18.10 
18.17 
18.23 
18.30 
18.36 
18.42 
18.47 
18.54 
18.59 
18.64 
18.69 
18.74 
18.80 
18.85 
18.90 
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10.95 

11.60 

12.20 

12.74 

13.2$ 

13.74 

14.20 

14.61 

15.02 

15.40 

15.75 

16.09 

16.41 

16.71 

17.01 

17.28 

17.56 

17.81 

18.05 

18.28 

18.49 

18.70 

18.90 

19.10 

1929 

19.46 

19.64 

19.81 

19.96 

20.12 

20.27 

20.41 

20.55 

20.68 

20.81 

20.93 

21.06 

21.16 

21.28 

21.38 

21.49 

21. 5B 

21.70 

21.79 

21.88 

21.97 

22.06 

22.14 

22.23 

22.30 

22.30 

22.47 

22.54 

22.61 

22.69 

22.75 

22.81 

22.87 

22.94 

23  00 

23.06 

23.11 

23.18 


12.15 

13.20 

14.10 

15.15 

15.97 

16.60 

17.18 

17.72 

1823 

18.71 

19.17 

19.61 

20.02 

20.41 

20.78 

21.13 

21.47 

21.78 

22.08 

22.38 

22.67 

22.93 

23.19 

23.43 

23.66 

23.89 

24.10 

24.31 

24.51 

24.70 

24.89 

25.06 

2524 

25.41 

25.56 

25.72 

25.87 

26.01 

26.15 

2628 

26.41 

26.53 

26.66 

26.77 

26.89 

26.99 

27.11 

2720 

27.31 

27.40 

27.49 

27.59 

27.67 

27.75 

27.84 

27.93 

28.01 

28.09 

28.16 

28.23 

28.31 

28.37 

28.43 


8 


13.70 

14.95 

16.15 

17.40 

1821 

18.56 

19.62 

20.60 

21.65 

22.70 

23.75 

24.60 

25.19 

25.76 

26.31 

26.82 

27.32 

27.80 

2826 

28.69 

29.12 

29.52 

29.92 

3029 

30.65 

31.01 

31.35 

31.68 

31.99 

32.29 

32.59 

32.88 

33.16 

33.42 

33.68 

33.93 

34.18 

34.41 

34.65 

34.87 

35.08 

35.30 

35.50 

35.70 

35.89 

36.09 

3627 

36.45 

36.62 

36.79 

36.95 

37.11 

37.27 

37.42 

37.57 

37.72 

37.85 

37.99 

38.12 

38.26 

38.39 

38.50 

38.63 


'  Add  S0.50  per  piece  for  hazardous  medical  material  and  Si  00  for  other  hazardous  matenal. 

2  For  OBMC  discount,  deduct  S0.57  per  piece. 

3  For  BMC  Presort  discount,  deduct  SO.  12  per  piece. 

'Pieces  between  108"  and  130"  in  combined  length  and  girth  pay  the  applicable  70-lb.  rate. 
'Pieces  with  combined  length  and  girth  over  84  inches  (but  not  exceeding  108"),  and  weighing  less  than  15  lbs.  pay  the  applicable  15-lb.  rate. 
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5.3    Local  and  Intra-BMC/ASF  Single-Piece  Parcel  Post  >  2  s  4 


Weight  not  over  (lt)s.) 


10  

11  

12  

13 

14  ....•u. 

15 

16 

17 

18 

19  

20 

21  

22  

23  

24  

25 

26  

27  

28  

29  

30 

31  

32  _ 

33  

34  

36  

36  

37  

38  

39  

40  „... 

41  

42  

43 

44  

45  

46  

47  

48  _. 

49  

50  

51  

52  

53  

54  

55  

56  

57  

58  

59  

60  

61  

62  

63  

64  

65  

66  

67  

68  

69  

70  


Zone 


Local 


S2.48 
2.65 
2.79 
2.94 
3.08 
3.20 
3.33 
3.44 
3.55 
3.64 
3.71 
3.78 
3.84 
3.90 
3.97 
4.02 
4.07 
4.12 
4.19 
423 
428 
4.33 
4.38 
4.43 
4.47 
4.52 
4.56 
4.62 
4.67 
4.71 
4.75 
4.80 
4.84 
4.88 
4.91 
4.95 
4.99 
5.04 
5.08 
5.12 
5.16 
520 
525 
528 
5.32 
5.36 
5.40 
5.43 
5.47 
5.51 
5.54 
5.58 
5.62 
5.66 
5.69 
5.72 
5.76 
5.80 
5.82 
5.88 
5.90 
5.94 
5.97 
6.01 
6.03 
6.08 
6.11 
6.15 
6.18 


1  &2 


S2.70 

S2.70 

2.98 

2.98 

3.25 

325 

3.45 

3.50 

3.58 

3.73 

3.69 

3.95 

3.82 

4.15 

3.91 

4.36 

4.03 

4.54 

4.12 

4.71 

4.23 

4.88 

4.32 

5.04 

4.41 

5.18 

4.49 

5.33 

4.56 

5.47 

4.65 

5.61 

4.72 

5.74 

4.81 

5.86 

4.88 

5.98 

4.94 

6.10 

5.02 

6.20 

5.08 

6.32 

5.14 

6.42 

5.20 

6.53 

5.27 

6.62 

5.33 

6.73 

5.38 

6.82 

5.45 

6.91 

5.50 

7.01 

5.56 

7.10 

5.62 

7.18 

5.67 

727 

5.72 

7.35 

5.77 

7.42 

5.82 

7.51 

5.88 

7.58 

5.93 

7.65 

5.98 

7.73 

6.02 

7.80 

6.08 

7.87 

6.12 

7.95 

6.16 

8.01 

621 

8.08 

6.25 

8.14 

6.31 

821 

6.36 

827 

6.40 

8.33 

6.44 

8.3S 

6.47 

8.46 

6.53 

8.52 

6.57 

8.57 

6.60 

8.63 

6.64 

8.69 

6.68 

8.75 

6.73 

8.80 

6.77 

8.85 

6.81 

8.91 

6.85 

8.96 

6.89 

9.01 

6.94 

9.06 

6.98 

9.11 

7.01 

9.17 

7.05 

922 

7.09 

927 

7.14 

9.31 

7.18 

9.36 

7.20 

9.41 

724 

9.46 

7.28 

9.50 

'  Add  $0.50  per  piece  for  hazardous  medical  material  and  $1 .00  for  other  hazardous  material 


S2.70 
3.02 
3.46 
3.78 
4.07 
4.35 
4.59 
4.84 
5.06 
527 
5.47 
5.66 
5.84 
6.02 
6.18 
6.34 
6.49 
6£3 
6.76 
6.89 
7.02 
7.15 
726 
7.38 
7.49 
7.59 
7.70 
7.80 
7.89 
7.99 
8.06 
8.17 
825 
8.34 
8.43 
8.50 
8.59 
8.66 
8.73 
8.80 
8.87 
8.95 
9.01 
9.08 
9.14 
920 
927 
9.33 
9.33 
9.45 
9.50 
9.56 
9.61 
9.67 
9.72 
9.77 
9.82 
9J87 
9.93 
9.97 
10.02 
10.07 
10.12 
10.16 
1020 
1025 
10.30 
10.34 
10.39 


S2.70 

3.36 

4.36 

4.87 

5.35 

5.79 

621 

6.60 

6.97 

7.31 

7.64 

7.94 

823 

8.50 

8.77 

9.01 

9.26 

9.48 

9.69 

9.91 

10.11 

10.30 

10.48 

10.66 

10.83 

10.99 

11.16 

11.31 

11.46 

11.60 

11.74 

11.88 

12.00 

12.13 

1226 

12.38 

12.49 

12.60 

12.72 

12.82 

12.92 

13.03 

13.12 

1322 

13.31 

13.40 

13.50 

13.58 

13.67 

13.75 

13.83 

13.91 

13.99 

14.06 

14.13 

1421 

14.28 

14.35 

14.42 

14.49 

14.55 

14.61 

14.68 

14.74 

14.81 

14.66 

14.92 

14.98 

16.03 
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2  For  barcoded  discount,  deduct  S0.04  per  piece  (machinable  parcels  only). 

3  Pieces  between  108"  and  130"  in  combined  length  and  girth  pay  the  applicable  70-lb.  rate. 
*  Pieces  with  combined  length  and  girth  over  84  Inches  (but  not  exceeding  108"),  and  weighing  less  than  15  lbs.  pay  the  appticable  15-lb.  rate. 


5.4    Destination  Entry  Parcel  Post  (DDU/DSCF/DBMC) 

Destination  facility  ZIP  Codes  only,  discount  included: 


.2.3.4 


Weight  not  over  (pounds) 


2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  ....„ 

19  

20  

21  

22  

23  

24  

25 , 

26  „ 

27  „ 

28  

29  

30  

31  

32  „ 

33  

34  

35  

36  

37  _ 

38  

39  

40  

41  

42  

43  

44  

45  

46  

47  

48  

49  

50  „ 

51  

52  

53  

54  

55  

56  

57  

58  

59  

60  „ 

61   

62  

63  

64  

65  

66  


OBMC  zone 


DDU 


UMI 


1.37 
1.44 
1.48 
1.54 
1.59 
1.63 
1.69 
1.73 
1.77 
1.80 
1.81 
1.83 
1.83 
1.84 
1.87 
1.87 
1.88 
1.89 
1.92 
1.92 
1.93 
1.95 
1.96 
1.98 
1.99 
2.01 
2.02 
2.05 
2.08 
2.09 
2.11 
2.13 
2.15 
2.16 
2.17 
2.19 
2.21 
2.24 
226 
228 
2.30 
2.32 
2.36 
2.37 
2.39 
2.42 
2.44 
2.46 
2.48 
2.51 
2.52 
2.55 
2.58 
2.60 
2.62 
2.64 
2.67 
2.69 
2.70 
2.75 
2.76 
2.79 
2.81 
2.84 
2.85 


DSCF 


1.60 
1.72 
1.84 
1.94 
2.04 
2.12 
222 
2.31 
2.38 
2.46 
2.54 
2.60 
2.67 
2.74 
2.80 
2.86 
2.93 
2.98 
3.04 
3.11 
3.16 
321 
3.28 
3.32 
3.37 
3.42 
3.47 
3.52 
3.56 
3.61 
3.66 
3.70 
3.74 
3.78 
3.83 
3.87 
3.91 
3.95 
3.99 
4.04 
4.07 
4.11 
4.14 
4.18 
422 
4.26 
4.30 
4.33 
4.36 
4.40 
4.44 
4.47 
4.51 
4.54 
4.58 
4.61 
4.65 
4.68 
4.72 
4.74 
4.78 
4.80 
4.84 
4.87 
4.91 


1  &2 


2.01 
2.18 
2.34 
2.49 
2.63 
2.75 
2.88 
3.00 
3.11 
3.21 
3.32 
3.41 
3.50 
3.60 
3.68 
3.76 
3.85 
3.92 
4.00 
4.08 
4.15 
422 
4.30 
4.37 
4.42 
4.48 
4.55 
4.61 
4.66 
4.72 
4.78 
4.84 
4.89 
4.94 
5.00 
5.05 
5.10 
5.14 
5.19 
525 
5.29 
5.34 
5.38 
5.42 
5.47 
5.52 
5.56 
5.60 
5.64 
5.68 
5.73 
5.77 
5.81 
5.85 
5.89 
5.93 
5.97 
6.01 
6.05 
6.08 
6.12 
6.15 
6.19 
6.23 
6.27 


2.26 
2.67 
2.90 
3.28 
3.56 
3.82 
4.06 
4.30 
4.5e 
4.67 
4.81 
4.9S 
5.0B 
5.20 
5.32 
5.43 
5.54 
5.64 
5.75 
5.86 
5.94 
6.06 
6.14 
621 
6.31 
6.38 
6.47 
6.57 
6.63 
6.70 
6.79 
6.86 

6.ge 

6.99 
7.05 
7.11 
7.19 
7.24 
7.31 
7.38 
7.44 
7.49 
7.54 
7.61 
7.67 
7.72 
7.77 
7.83 
7.88 
7.93 
8.00 
8.05 
8.09 
8.13 
8.19 
8.24 
8.28 
8.33 
8.39 
8.42 
8.46 
8.52 
8.55 
8.81 
8.66 


2.70 
3.02 
3.46 
3.78 
4.07 
4.35 
4.59 
4.84 
5.06 
5.27 
5.47 
5.66 
5.84 
6.02 
6.18 
6.34 
6.49 
6.63 
6.76 
6.89 
7.02 
7.15 
726 
7.38 
7.49 
7.59 
7.70 
7.80 
7.89 
7.99 
8.08 
8.17 
825 
8.34 
8.43 
8.50 
8.59 
8.66 
8.73 
8.80 
8.87 
8.95 
9.01 
9.08 
9.14 
9.20 
927 
9.33 
9.38 
9.45 
9.50 
9.55 
9.61 
9.67 
9.72 
9.77 
9.82 
9.87 
9.93 
9.97 
10.02 
10.07 
10.12 
10.16 
1020 


2.70 

3.36 

4.36 

4.87 

5.35 

5.79 

621 

6.50 

6.97 

7.31 

7.64 

7.94 

8.23 

8.50 

8.77 

9.01 

9.26 

9.48 

9.69 

9.91 

10.11 

10.30 

10.48 

10.66 

10.83 

10.99 

11.15 

11.31 

11.46 

11.60 

11.74 

11.88 

12.00 

12.13 

12.26 

12.38 

12.49 

12.60 

12.72 

12.82 

12.92 

13.03 

13.12 

13.22 

13.31 

13.40 

13.50 

13.58 

13.67 

13.75 

13.83 

13.91 

13.99 

14.06 

14.13 

14.21 

14.28 

14.35 

14.42 

14.49 

14.55 

14.61 

14.68 

14.74 

14.81 
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Weight  not  over  (pounds) 


67 
68 
69 
70 


DBMCzone 


DDU 


2.89 
2.91 
2.94 
2.96 


DSCF 


4.94 
4.97 
5.00 
5.03 


1  &2 


6.30 
6.34 
6.37 
6.41 


8.70 
8.74 
8.76 
8.33 


10.25 
10.30 
10.34 
10.39 


14.86 
14.92 
14.98 
15.03 


mjuTStSlSaSn^ASF'"*'  '^'^  ^'^  ^  *****  f*"^**"^®  P*'"*'^  o^V)-  BarcxxJe  discount  is  not  available  tor  DDU.  DSCF  rates  and  DBMC 
*  Add  $0.50  per  piece  for  hazardous  medical  material  and  $1 .00  (or  other  hazardous  material 
'  Pieces  between  1 08"  and  1 30"  in  combined  length  and  girth  pay  the  applicable  70-lb.  rate. 
■•Pieces  withxombined  length  and  girth  over  84  inches  (but  not  exceeding  108*0.  and  weighing  less  than  15  lbs.  pay  the  applicabte  15*.  rate. 

6.0    BOUND  PRINTED  MATTER  STANDARD  MAIL  (B) 
6.1    Single  Piece 

A.  Base  Bound  PRiffTED  Matter  Single  Piece  ^ 


Rate 


Per  piece  . 
Per  pound 


Zone 


Local 


$1,050 
a023 


1  &2 


$1,390 
0.076 


$1,390 
0.102 


$1,390 
0.146 


$1,390 
0.214 


*  For  barcoded  discount,  deduct  $0.04  per  piece  (machinable  parcels  only). 

B.  Computed  Bound  Printed  Matter  Single  Piece  ^ 


Weight  not  over  (pounds) 


1£ 

2.0 

15 

3.0 

3.5 

4.0. 

4.5. 

5.0. 

6.0. 

7.0. 

8.0. 

9.0. 

10.0. 

11.0. 

12.0. 

13.0. 

14.0  . 

15.0. 


Zorw 


Local 


$1.08 
1.10 
1.11 
1.12 
1.13 
1.14 
1.15 
1.17 
1.19 
121 
1.23 
1.26 
1.28 
1.30 
1.33 
1.35 
1.37 
1.40 


1  &2 


$1.50 
1.54 
1.58 
1.62 
1.66 
1.69 
1.73 
1.77 
1.85 
1.92 
2.00 
2.07 
2.15 
2.23 
2.30 
2.38 
2.45 
2.53 


$1.54 
1.59 
1.65 
1.70 
1.75 
1.80 
1.85 
1.90 
2.00 
2.10 
2.21 
2.31 
2.41 
2.51 
2.61 
2.72 
2.82 
2.92 


$1.61 
1.68 
1.76 
1.83 
1.90 
1.97 
2.05 
2.12 
2.27 
2.41 
2.56 
2.70 
2.85 
3.00 
3.14 
329 
3.43 
3.58 


'  For  barcoded  discount  deduct  $0.04  per  piece  (machinable  parcels  only). 


$1.71 
1.82 
1.93 
2.03 
2.14 
225 
2.35 
2.46 
2.67 
2.89 
3.10 
3.32 
3.53 
3.74 
3.96 
4.17 
4.39 
4.60 


6.2    Presorted  Rate 


6 


$1,390 
0285 


6 


$1.82 
1.96 
2.10 
225 
2.39 
2.53 
2.67 
2.82 
3.10 
3.39 
3.67 
3.96 
4.24 
4.53 
4.81 
5.10 
5.38 
5.67 


$1,390 
0.370 


$1.95 
2.13 
2.32 
2.50 
2.69 
2.87 
3.06 
324 
3.61 
3.98 
4.35 
4.72 
5.09 
5.46 
5.83 
620 
6.57 
6.94 


8 


$1,390 
0.4431 


8 


$2.05 
228 
2.50 
2.72 
2.94 
3.16 
3.38 
3.61 
4.05 
4.49 
4.93 
5.38 
5.82 
626 
6.71 
7.15 
7.59 
8.04 


a.  Base  Bound  Printed  Matter  Presorted  Rate: 


Rate 

Zone 

Local 

1  &2 

3 

4 

5 

6 

7 

8 

Per  Piece 

Basic'  

$0,523 
0.456 
0.012 

S0.697 
0.630 
0.061 

80.697 
0.630 
0.087 

S0.697 
0.630 
0.131 

S0.697 
0.630 
0.198 

S0.697 
0.630 
0.26S 

S0.697 
0.630 
0.355 

$0,697 

Camer  

Route  Per  Pound  

0.630 
0.428 

rJJ^iJ^'^^^^^"^-  '^'^  ^■'^  P®""  P*®**  (machinable  parcels  only).  Barcoded  discount  not  available  for  parcels  mailed  at  the  carrier 
route  bourra  pnnted  matter  rates. 
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B.  Computed  Basic  Presorted  Bound  Printed  Matter:^ 

Weight 

Zone 

not  over 
(pounds) 

Local 

1  &2 

3 

4 

5 

6 

7 

8 

15                    

S0.541 
0.547 
0.553 
0.559 
0.565 
0,571 
0.577 
0.583 
0.595 
0.607 
0.619 
0.631 
0.643 
0.655 
0.667 
0.679 
0.691 
0.703 

S0.789 
0.819 
0.850 
0.880 
0.911 
0.941 
0.972 
1.002 
1.063 
1.124 
1.185 
1.246 
1.307 
1.368 
1.429 
1.490 
1.551 
1.612 

S0.828 
0.871 
0.915 
0.958 
1.002 
1.045 
1.089 
1.132 
1.219 
1.306 
1.393 
1.480 
1.567 
1.654 
1.741 
1.828 
1.915 
2.002 

S0.894 
0.959 
1.025 
1.090 
1.156 
1.221 
1.287 
1.352 
1.483 
1.614 
1.745 
1.876 
2.007 
2.138 
2.269 
2.400 
2.531 
2.662 

S0.994 
1.093 
1.192 
1.291 
1.390 
1.489 
1.588 
1.687 
1.885 
2.083 
2.281 
2.479 
2.677 
2.875 
3.073 
3.271 
3.469 
3.667 

SI. 101 
1.235 
1.370 
1.504 
1.639 
1.773 
1.908 
2.042 
2.311 
2.580 
2.849 
3.118 
3.387 
3.656 
3.925 
4.194 
4.463 
4.732 

SI  .230 
1.407 
1.585 
1.762 
1.940 
2.117 
2.295 
2.472 
2.827 
3.182 
3.537 
3.892 
4247 
4.602 
4.957 
5.312 
5.667 
6.022 

SI. 339 

2.0 

1.553 

2  5                       

1.767 

3.0  

1.981 

3  5 

2.195 

4.0 

2.409 

4.5  

2.623 

5  0             

2.837 

6  0                            

3.265 

7  0     

3.6913 

8  0        

4.121 

9  0          

4.549 

10.0 

4.977 

110                

5.405 

12  0  

5.833 

13.0 

6.261 

14  0                  

6.689 

15  0                  

7.117 

'  For  barcoded  discount,  deduct  S0.04  per  piece  (machinabte  parcels  only). 
c.  Carrier  Route  Bound  Printed  Matter:  I 


Wetgtit 
not  over 
(pounds) 

Zone 

Local 

1  &2 

3 

4 

5 

6 

7 

8 

1.5 

S0.474 
0.480 
0.486 
0.492 
0.498 
0.504 
0.510 
0.516 
0.528 
0.540 
0.552 
0.564 
0.576 
0.588 
0.600 
0.612 
0.624 
0.636 

S0.722 
0.752 
0.783 
0.813 
0.844 
0.874 
0.905 
0.935 
0.996 
1.057 
1.118 
1.179 
1.240 
1.301 
1.362 
1.423 
1.484 
1.545 

$0,761 
0.804 
0.848 
0.891 
0.935 
0.978 
1.022 
1.065 
1.152 
1239 
1.326 
1.413 
1.500 
1.587 
1.674 
1.761 
1.848 
1.935 

S0.827 
0.892 
0.958 
1.023 
1.089 
1.154 
1.220 
1.285 
1.416 
1.547 
1.678 
1.809 
1.940 
2.071 
2.202 
2..33,3 
2.464 
2.595 

S0.927 
1.026 
1.125 
1.224 
1.323 
1.422 
1.521 
1.620 
1.818 
2.016 
2.214 
2.412 
2.610 
2.808 
3.006 
3.204 
3.402 
3.600 

$1,034 
1.168 
1.303 
1.437 
1.572 
1.706 
1.841 
1.975 
2244 
2.513 
2.782 
3.051 
3.320 
3.589 
3.858 
4.127 
4.396 
4.665 

$1,163 
1.340 
1.518 
1.695 
1.873 
2.050 
2228 
2.405 
2.760 
3.115 
3.470 
3.825 
4.180 
4.535 
4.890 
5245 
5.600 
5.965 

$1,272 

2.0 

1.486 

2.5 

1.700 

3.0 

1.914 

3  5       

2.128 

4.0 

2.342 

4.5 

2.556 

5.0 

6.0 - _ 

7.0 - 

8.0 „ 

9.0 

2.770 
3.198 
3.626 
4.054 
4.48? 

10.0 

4.910 

11.0 

5.338 

12.0 

5.766 

13.0 

6.194 

14.0 

6.622 

15.0 „ 

7.050 

These  amounts  are  correct  for  the  corresponding  weights.  Compute  postage  exactly  for  items  of  intermediate  weights 
as  provided  in  P013. 


7.0    SPECIAL  STANDARD  MAIL— STANDARD 

MAIL  (B)i 

• 

Weight  not  over  (pounds) 

Singte-piece 

5-digit 

BMC 

1  

SI  .24 
1.75 
2.26 
2.77 
328 
3.79 
4.30 
4.51 
4.72 
4.93 
5.14 
5.35 
5.56 
5.77 
5.98 

'  6.19 

$0.90 
1.41 
1.92 
2.43 
2.94 
3.45 
3.96 
4.17 
4.38 
4.59 
4.80 
5.01 
522 
5.43 
5.64 
5.85 

$1.12 

2 

1.63 

3 

2.14 

4 

2.65 

5 

3.16 

6 

3.67 

7 

4.18 

8 

4.39 

9 „ 

4.60 

10 _ 

4.81 

11  

5.02 

12 

5.23 

13 „ 

14 _ 

5.44 
5.65 

15 

5.86 

16 

6.07 
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Weight  not  over  (pounds) 


17 

18 

19 

20 

21 

22 

23 

24. 

25. 

26  . 

27. 

28. 

29. 

30. 

31  . 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

39. 

40. 

41  . 

42. 

43. 

44. 

45. 

46. 

47. 

48. 

49. 

50. 

51  . 

52. 

53. 

54. 

55. 

56. 

57  . 

58. 

59. 

60. 

61  .. 

62  .. 
63.. 
64.. 
65.. 
66.. 
67.. 
68.. 
69.. 
70.. 


Single-piece 


6.40 

6.61 

6.82 

7.03 

7.24 

7.45 

7.66 

7.87 

8.08 

829 

8.50 

8.71 

8.92 

9.13 

9.34 

9.55 

9.76 

9.97 

10.18 

10.39 

10.60 

10.81 

11.02 

11.23 

11.44 

11.65 

11.86 

12.07 

12.28 

12.49 

12.70 

12.91 

13.12 

13.33 

13.54 

13.75 

13.96 

14.17 

14.38 

14.59 

14.80 

15.01 

15.22 

15.43 

15.64 

15.85 

16.06 

16.27 

16.48 

16.69 

16.90 

17.11 

17.32 

17.53 


5-diglt 


6.06 

6.27 

6.48 

6.69 

6.90 

7.11 

7.32 

7.53 

7.74 

7.95 

8.16 

8.37 

8.58 

8.79 

9.00 

921 

9.42 

9.63 

9.84 

10.05 

1026 

10.47 

10.68 

10.89 

11.10 

11.31 

11.52 

11.73 

11.94 

12.15 

12.36 

12.57 

12.78 

12.99 

1320 

13.41 

13.62 

13.83 

14.04 

14.25 

14.46 

14.67 

14.88 

15.09 

15.30 

15.51 

15.72 

15.93 

16.14 

16.35 

16.56 

16.77 

16.98 

17.19 


BMC 


6.28 

6.49 

6.70 

6.91 

7.12 

7.33 

7.54 

7.75 

7.96 

8.17 

8.38 

8.59 

8.80 

9.01 

9.22 

9.43 

9.64 

9.85 

10.06 

10.27 

10.48 

10.69 

10.90 

11.11 

11.32 

11.53 

11.74 

11.95 

12.16 

12.37 

12.58 

12.79 

13.00 

1321 

13.42 

13.63 

13.84 

14.05 

1426 

14.47 

14.68 

14.89 

15.10 

15.31 

15.52 

15.73 

15.94 

16.15 

16.36 

16.57 

16.78 

16.99 

17.20 

17.41 


rate''°^  "^"^"^^  discount,  deduct  S0.04  per  piece  (machinable  parcels  only).  Barcoded  discount  not  available  for  parcels  mailed  at  the  S^ligit 


8.0    LIBRARY  MAIL  ^2 


Weight  not  over  (pounds) 

Single 
Piece 

1  

SI  44 

2  

1  91 

3  

238 

4  

285 

5  

3  32 

6  

3  79 

7  

4  26 

8  

4.50 

Weight  not  over  (pounds) 

Single 
Piece 

9  

4  74 

10  

4  98 

11  

5  22 

12  

5  46 

13  

5  70 

14  

5  94 

15  

6  18 

16  

6  42 

17  

6  66 

18  

6.90 

Weight  not  over  (pounds) 

Single 
Piece 

19  

7  14 

20 

738 

21  

7  62 

22  

786 

23  

8  10 

24  

834 

25  

858 

26  

882 

27  

9  06 

28  

9.30 

12914 


Federal  Register /Vol.  63,  No.  50 /Monday.  March  16,  1998 /Proposed  Rules 


UMI 


Weight  not  over  (pounds) 


29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 


Type 


Regular  BRM 


Qualiiied  BRM 


Single 
Piece 


3.0    CALLER  SERVICE 

Fees  are  charged  as  follows: 
a.  For  service  provided,  per 
semiannual  period: 


9.54 
9.78 
10.02 
10.26 
10.50 
10.74 
10.98 
11.22 
11.46 
11.70 
11.94 
12.18 
12.42 
12.66 
12.90 
13.14 
13.38 
13.62 
13.86 
14.10 
14.34 
14.58 
14.82 
15.06 
15.30 
15.54 
15.78 
16.02 
16.26 
16.50 
16.74 
16.98 
17.22 
17.46 
17.70 
17.94 
18.18 
18.42 
18.66 
18.90 


1 

Weight  not  over  (pounds) 

Single 
Piece 

69    

19.14 

70                

1938 

^  Add  S0.50  per  piece  for  hazardous  medical 
material  and  SI. 00  per  ptece  for  other  hazard- 
ous material. 

2  For  barcoded  discount,  deduct  S0.04  per 
piece  (machinable  parcels  only). 

9.0  FEES 

9.1  Mailing 

Fee,  as  appropriate,  per  12-month 
period: 

a.  Standard  Mail  (A)  (Regular, 
Enhanced  Carrier  Route,  Nonprofit,  and 
Nonprofit  Enhanced  Carrier  Route): 
$100.00. 

b.  Bulk  Parcel  Return  Service  Permit: 
$100.00. 

c.  Parcel  Post  destination  BMC: 
$100.00. 

d.  Presorted  Special  Standard  Mail: 
$100.00. 

9.2  Address  Correction  Service 

Charge  per  notice  issued: 

a.  Manual:  $0.50. 

b.  Automated:  $0.20. 

9.3  Pickup 

Parcel  Post  only,  per  occurrence: 
$8.25. 

9.4  Bulk  Parcel  Return  Service  Fee — 
Standard  Mail  (A) 

Machinable  pieces  only:  fee  per  piece 
returned:  $1.75. 
10.0    SURCHARGES 


10.1  Residual  Shape  Surcharge — 
Standard  Mail  (A) 

Items  that  are  prepared  as  a  parcel  or 
are  neither  letter-size  or  flat-size:  per 
piece:  $0.10. 

10.2  Hazardous  Material  Surcharges 

a.  Hazardous  Medical  Material:  $0.50 
per  piece. 

b.  Other  Hazardous  Material:  $1.00 
per  piece. 

R900    Services 

1.0  ADDRESS  SEQUENCING  SERVICE 

1.1  Basic  Service  and  Blanks  for 
Missing  Addresses  Service 

Per  card  included  by  the  mailer  that 
was  removed  by  the  USPS  for  an 
incorrect  or  undeliverable  address: 
$0.20. 

1.2  Missing  or  New  Addresses  Service 

Per  card  included  by  the  mailer  that 
was  removed  by  the  USPS  for  an 
incorrect  or  undeliverable  address,  and 
for  each  address  (possible  delivery)  that 
is  added  to  the  customer's  list:  $0.20. 

2.0  BUSINESS  REPLY  MAIL  (BRM) 

2.1  Annual  Fees 

Per  12-month  period: 

a.  BRM  permit  fee:  $100.00. 

b.  BRM  accounting  fee:  $300.00. 

2.2  Charges 

Each  piece  is  charged  the  applicable 
postage  plus  the  appropriate  fee  upon 
return  to  the  permit  holder. 


Postage  (per  piece) 


Letters:  S0.33  first  ounce  or  fraction,  S0.23  each  addi 
tional  ounce  or  fraction. 

Cards: 

Single:  $0.21 

Double:  S0.42  (S0.21  each  part) 

Letters:  S0.30  first  ounce  or  fraction,  30.23  each  addi- 
tional ounce  or  fraction. 

Cards; 

Single:  SO.  18 

Double:  S0.36  (30.18  each  part) 


Fee  with 
advance  de- 
posit ac- 
count (in 
addition  to 
postage) 


30.08 


0.06 


Fee  without 
advance  de- 
posit ac- 
count (in 

addition  to 
postage) 


30.30 


N/A 


Fee  Group 

Fee 

D                

275.00 

4.0 
4.1 


IFK 


CERTIFICATE  OF  MAILING 
Individual  Pieces 


Fee  Group 

Fee 

A                                         

3275.00 

B 

275.00 

C  

275.00 

b.  For  each  reserved  call  number,  per 
calendar  year  (all  post  offices):  $40.00. 


For  service  provided  (in  addition  to 
postage): 

a.  For  individual  article  listing  (Form 
3817  or  facsimile),  per  article:  $0.60. 

b.  For  additional  copies  of  Form  3817 
or  mailing  bi  1,  per  page:  $0.60. 
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6.0    COLLECT  ON  DELIVERY  (COD) 


4.2    Bulk  Quantities 


Amount  to  be  collected  or  insur- 
ance coverage  desired ' 


Service  (form  3606) 

Fee  (in 
addition 
to  post- 
age) 

Up  to  1,000  pieces  (one  certificate 
(Form  3606)  for  total  number)  .. 

Each  additional  1,000  pieces  or 
fraction  thereof  

S3.00 
0  40 

Duplicate  copy  

0.60 

5.0    CERTIFIED  MAIL 

Fee,  in  addition  to  postage  and  other 
fees,  per  mailpiece:  $1.55. 


S0.01  to  50.00 

50.01  to  100.00 

100.01  to  200.00 

200.01  to  300.00 

300.01  to  400.00 

400.01  to  500.00 

500.01  to  600.00 

Restricted  delivery^  

Notice  of  nondelivery  

Alteration  of  COD  charges  or  des- 
ignation of  new  addressee 

Registered  COD^  


Fee 


2  Not  available  with  Express  Mail  COD. 

3  Fee  for  registered  COD  is  as  shown,  re- 
gardless of  Insurance  value. 


7.0     DELIVERY  CONFIRMATION 


S4.00 
5.00 
6.00 
7.00 
8.00 
9.00 
10.00 
S2.75 
3.00 

3.00 
4.00 


Fee,  in  addition  to  postage  and  other 
fees: 


'  For  Express  Mail  COD  shipments,  the  fee 
charged  is  based  on  the  amount  to  be  col- 
lected. Express  Mail  insurance  automatically 
covers  up  to  S500  merchandise  insurance.  If 
the  amount  to  be  collected  for  an  Express  Mail 
COD  shipment  is  between  S500  and  S600,  the 
maximum  COD  fee  (SIO.OO)  must  be  paid. 


Service 

Fee 

Used  in  conjunction  with  Priority 
Mall: 
Electronic  

SO  00 

Manual * 

0  35 

Used  in  conjunction  with   Parcel 
Post,  Bound  Pnnted  Matter,  Li- 
brary,   and    Special    Standard 
Mail: 

Electronic 

Manual 

0.25 
0  60 

8.0    EXPRESS  MAIL  INSURANCE 
Fee,  in  addition  to  postage  and  other  fees,  for  additional  Express  Mail  insurance: 


Insurance  coverage  desired 


S0.01  to  S500.00  ... 
500.01  to  5,000.00 


Fee 


None 


31.00  for  each  Si 00  or  fraction  thereof  over  S500  in  desired  coverage. 


Express  Mail  merchandise  maximum  liability:  55,000.00 


b.  Document  reconstruction  maximum  liability:  $500.00. 

9.0     INSURED  MAIL 
Fee,  in  addition  to  postage  and  other  fees,  for  merchandise  insurance  liability: 


Insurance  coverage  desired 


S0.01  to  S50.00 

50.01  to  100.00  

100.01  to  200.00 

200.01  to  300.00 

300.01  to  400.00  

400.01  to  500.00 

500.01  to  600.00  

600.01  to  700.00 

700.01  to  800.00 

800.01  to  900.00 

900.01  to  1,000.00  ... 
1,000.01  to  5,000.00 


'  For  bulk  insurance  deduct  S0.40  per  piece. 


Fee' 


S0.95 

1.90 

2.90 

3.90 

4.90 

5.90 

6.90 

7.90 

8.90 

9.90 

10.90 


10.90  plus  Si .00  for  each  Si 00  or  fraction  thereof  over  SI, 000  in  desired  coverage. 


Insured  mail  maximum  liability:  85,000.00 


10.0  MAILING  LIST  SERVICE 

10.1  List  Correction 

For  correction  of  name  and  address 
lists  and  occupant  lists: 

a.  Per  name  on  list:  $0.20. 

b.  Minimum  per  list:  $7.00. 


10.2  5-Digit  ZIP  Code  Sortation 

For  sortation  of  mailing  lists  on  cards 
into  groups  labeled  by  5-digit  ZIP  Code 
(available  only  for  multi-ZIP  Code  post 
offices),  per  1,000  addresses  or  fraction: 
$70.00. 

10.3  Election  Boards 

For  address  changes  provided  to 
election  boards  and  voter  registration 


commissions,  for  each  Form  3575  or 
Form  3575-\V\VVV:  $0.20. 

11.0    MERCHANDISE  RETURN 
SERVICE 

For  services  provided: 

a.  Fee,  per  12-month  period:  $100.00. 

b.  Charge  (in  addition  to  postage),  per 
mailpiece  returned:  $0.30. 


\ 
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Fees  for  on-site  meter  setting  or  examination. 


12.0    METER  SERVICE 
12.1     On-Site 


Basis 


Scheduled  .... 
Unscheduled 


First  met«r 


$27.50 
31.00 


Each  addi- 
tional meter 


$4.oa 

4.00 


Surcharge 

for  each 

meter 

checked  in 
or  out  of 
service 


12.2     Applicability 

The  fees  apply  to  meters  set  or 
examined  at  a  customer's  place  of 
business  or  at  a  meter  manufacturer's 
offices.  The  surcharge  must  be  paid  in 
addition  to  the  on-site  fee. 

13.0    MONEY  ORDER 

Per  money  order  issued  or  service 
provided: 


tad 


a.  Postal  military  money  order  fee 
(issued  by  military  facilities  authorized 
by  the  Department  of  Defense):  $0.30. 

b.  Domestic  money  order  fee  (issued 
at  other  post  offices,  including  those 
with  branches  or  stations  on  military 
installations):  $0.85. 

c.  Inquiry  fee  (includes  the  issuance 
of  a  copy  of  a  paid  money  order):  $2.75. 

14.0    PARCEL  AIRLIFT  (PAL) 

Fee,  in  addition  to  the  regular  surface 
rate  of  postage  and  other  fees: 

16.0    POST  OFFICE  BOX  SERVICE 


Weight 

Not  more  than  2  pounds 

Over   2   but   not   more   than    3 

pounds  

Over   3    but   not    more   than    4 

pounds 

Over  4  pounds 


15.0    PERMTTIMPRINT 
Application  fee:  $100.00. 


For  service  provided  as  described  in  D910: 

a.  Deposit  per  key  issued:  $1.00. 

b.  Box  fee  per  semiannual  (6-month)  period: 


$8.50 
8.50 


Fee 


S0.45 

0.85 

1.30 
1.75 


Fee  group                            j 

Box  size  and  fee 

1 

2 

3 

4 

5 

A                                          

$35.00 

30.00 

22.50 

9.00 

0.00 

$.5?.50 

45.00 

32.50 

15.00 

0.00 

$92.50 
75.00 
57.50 
27.50 

aoo 

$162.50 

145.00 

97.50 

40.00 

0.00 

$275.00 

B                                                  

217.50 

c                                          

162.50 

D                                                        

62.50 

E - 

0.00 

17.0  PREPAID  REPLY  MAIL 

17.1  Annual  Fee 

Per  12-month  period:  $100.00. 

17.2  Monthly  Audit  Fee 

Per  month:  $1,000.00. 


Insurance  status 


Without  Insurance  

With  Insurance  (for  declared  value) 


17.3    Postage 

Postage  must  be  prepaid  based  on 
estimated  number  of  returns  and 
confirmed  by  audit  procedures. 


18.0  REGISTERED  MAIL 


Letters:  $0.30  first  ounce  or  fraction 
thereof,  $0.23  each  additional  ounce  or 
fraction  thereof. 

Cards;  Single:  $0.18. 

Double:  $0.36  ($0.18  each  part). 


Declared  value  (in  dollars) 


80.00  

0.01  to  100.00 

100.01  to  500.00 

500.01  to  1,000.00  ... 
1,000.01  to  2.000.00 
2,000.01  to  3,000.00 
3,000.01  to  4,000.00 
4.000.01  to  5,000.00 
5,000.01  to  6,000.00 
6.000.01  to  7,000.00 
7,000.01  to  8,000.00 
8,000.01  to  9,000.00 


Fee  (in  addi- 
tion to  post- 
age) 


S7.30 

7.45 

8.15 

8.85 

9.55 

10.25 

10.95 

11.65 

12.35 

13.05 

13.75 

14.45 


Handling  charge  (in  addition  to  postage 
and  fee) 


None. 
t«ione. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
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Insurance  status 


With  Insurance  (maximum  insurance  li- 
ability: $25,000.00). 


Declared  value  (in  dollars) 


9,000.01  to  10.000.00 

10.000.01  to  11.000.00 

11,000.01  to  12.000.00 

12.000.01  to  13,000.00 

'13.000.01  to  14,000.00 

14,000.01  to  15,000.00 

15,000.01  to  16,000.00 

16,000.01  to  17,000.00 

17.000.01  to  18.000.00 

18.000.01  to  19.000.00 

19.000.01  to  20,000.00 

120,000.01  to  21,000.00 

21,000.01  to  22,000.00 

22.000.01  to  23.000.00 

23,000.01  to  24,000.00 

24,000.01  to  25,000.00 

25,000.00  to  1,000.000.00 

1,000,000.01  to  15,000.000.00 

Over  15.000.000.00 _ 


Fee  (in  addi- 
tion to  post- 
age) 


15.15 
15.85 
16.55 
17.25 
17.95 
18.65 
19.35 
20.05 
20.75 
21.45 
22.15 
22.85 
23.55 
2425 
24.95 
25.65 
S25.65 

$708.15 

$10,508.15 


Handling  charge  (in  addition  to  postage 
and  fee) 


hione. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
None. 
$0.70  per  $1,000  or  fraction  over  first 

$25,000. 
$0.70  per  $1,000  or  fraction  o^vi  first 

$1,000,000. 
Amount  determiried  by  Postal  Service 

based  on  weight,  space,  and-vaiue. 


19.0  RESTRICTED  DELIVERY 
Fee.  in  addition  to  postage  and  other  fees,  per  mailpiece:  $2.75. 

20.0  RETURN  RECEIPT 
Fee,  in  addition  to  postage  and  other  fees,  per  mailpiece: 


Type 


Requested  at  time  of  mailing  showing  to  whom,  signature,  date,  and  addressee's  address  fif  different) 
Requested  after  mailing  showing  only  to  whom  and  date  delivered  


Fee 


$1.45 
7.00 


21.0  RETURN  RE(33PT  FOR  MERCHANDISE 
Fee,  in  addition  to  postage  and  other  fees,  per  mailpiece: 


Type 


Showing  to  whom,  signature,  date,  andnddressee's  address  (if  different) 
Delrvefy  record 


Fee 


$1.70 
7.00 


22.0  SPECIAL  HANDLING 
Fee,  in  addition  to  postage  and  other  fees,  per  mailpiece: 


Weight 


Not  more  than  10  pounds 
More  than  10  pounds  


Fee 


$17.25 
24.00 


S  Special  Services 

SOOO  Miscellaneous  Services 

SOlO  Indemnity  Claims 

***** 

2.0  GENERAL  FILING  INSTRUCTIONS 

2.1  Who  May  File 

(Insert  new  2. id  to  read  as  follows:] 

A  claim  may  be  filed  by: 

***** 

d.  Only  the  sender,  for  bulk  insured 
mail. 


2.2  When  to  File 


[Amend  the  chart  to  add  the  following: 


Mail  type  or  service 


When  to  file  (from 
mailing  date) 


No  soon- 
er than 


No  later 
than 


Bulk  Insured 30  days  ..    6  months 


2.11  Payable  Qaim 

[Amend  2.11a  and  add  new  2.1  In  to 
read  as  follows:] 

Insurance  for  loss  or  damage  to 
insured,  registered,  or  COD  mail  within 
the  amount  covered  by  the  fee  paid  or 
within  the  indemnity  limits  for  Express 
Mail  as  explained  in  2.12  is  payable  for 
the  following: 

a.  Actual  value  of  lost  articles  at  the 
time  and  place  of  mailing  (see  2.1  In  for 
bulk  insured  articles). 
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n.  For  bulk  insured  articles, 
indemnity  is  provided  for  the  lesser  of 
(1)  the  actual  value  of  the  article  at  the 
time  of  mailing,  or  (2)  the  wholesale 
cost  of  the  contents  to  the  sender. 


2.13  Pajrment 

[Amend  2.13  to  read  as  follows:) 

The  USPS  does  not  make  payment  for 
more  than  the  actual  value  of  the  article 
(or,  for  bulk  insurance,  the  wholesale 
cost  of  the  contents  to  the  sender  if  a 
lesser  amount),  nor  make  payment  for 
more  than  the  maximum  amount 
covered  by  the  fee  paid. 

•  •        »        •        • 

4.0  ADJUDICATION 

4.1  Initial 

(Amend  4.1  to  read  as  follows:] 

The  St.  Louis  Accounting  Service 
Center  (ASC)  adjudicates  and  pays  or 
disallows  all  domestic  claims  except  the 
initial  adjudication  of  domestic 
unnumbered  insured  claims  that  are  not 
bulk  insured,  and  those  appealed  under 
4.3.  Domestic  unnumbered  insured 
claims,  except  for  bulk  ins\u«d,  are 
adjudicated  and  paid  locally  at  the  post 
o^ce  accepting  the  claims. 

(Insert  new  6.0  to  read  as  follows:] 
6.0    BULK  INSURED  CLAIMS 

Mailers  authorized  to  mail  at  bulk 
insiired  rates  under  S913  wilt  receive 
instructions  for  filing  claims  from  the 
manager  of  Claims  and  Processing  at  the 
St.  Louis  ASC.  The  Bulk  Insurance 
Technical  Guide  provided  to  the  mailer 
with  the  authorization  to  mail  at  the 
bulk  insured  rates  includes  the  format 
instructions  for  the  soft  copy  of  Form 
3877,  Firm  Mailing  Book,  and 
instructions  for  electronic  filing  of 
indemnity  claims,  which  will  become 
mandatory  in  early  1999. 

•  •        •        •        • 

5070    Mixed  Classas 

1.0  BASICINFORMATION: 
[Amend  1.1  and  1.2  to  read  as  follows:] 

1.1  Priority  Mail  Drop  Shipment 

For  a  Priority  Mail  drop  shipment, 
enclosed  First -Class  Mail  may  be  sent 
certified  or  special  handling;  enclosed 
Standard  Mail  (B)  may  be  sent  special 
handling.  Enclosed  mail,  regardless  of 
class,  may  not  be  sent  registered, 
insured,  or  collect  on  delivery  (COD). 
No  special  services  may  be  given  to  the 
Priority  Mail  segment  of  the  drop 
shipment. 


1.2     Special  Handling 

A  combination  mailpiece  sent  as  a 
Standard  Mail  (B)  parcel  may  be  sent 
using  special  handling;  only  one  special 
handling  fee  applies  to  the  parcel. 

***** 

S900     Special  Postal  Services 

5910  Security  and  Accountability 

5911  Registered  Mail 

1.0    BASICINFORMATION 


1.5    Additional  Services 

(Insert  new  1.5e  to  read  as  follows:] 

The  following  services  may  be 
combined  with  registered  mail  if  the 
applicable  standards  for  the  services  are 
met  and  the  additional  service  fees  are 
paid: 
***** 

e.  Delivery  confirmation  service. 

2 . 0     FEES  AND  LL\BnJTY 
***** 
[Amend  2.3  to  read  as  follows:] 

2.3    Postal  Insurance 

Postal  insurance  is  provided  for 
articles  with  a  value  of  at  least  $0.01  up 
to  a  maximum  insured  value  of  S25,000. 
Insurance  is  included  in  the  fee.  For 
articles  with  no  value  ($0.00)  postal 
insurance  is  not  available. 
***** 

S913    Insured  Mail 

1.0  BASICINFORMATION: 
[Amend  1.1  to  read  as  follows:] 

1.1  .Description 

Retail  insured  mul  provides  up  to 
$5,000  indemnity  coverage  for  a  lost, 
rifled,  or  damaged  article,  subject  to  the 
standards  for  the  service  and  payment  of 
the  applicable  fee.  A  bulk  insurance 
discount  is  available  for  insured  articles 
entered  by  authorized  mailers  who  meet 
the  criteria  in  3.0.  No  record  of  insured 
mail  is  kept  at  the  office  of  mailing. 
Insured  mail  service  provides  the  sender 
with  a  mailing  recei^rt.  For  mail  insured 
for  more  than  $50,  a  delivery  record  is 
kept  at  the  post  office  of  address. 
Insured  mail  is  dispatched  and  handled 
in  transit  as  ordinary  mail. 

1.2  Eligible  Matter 

[Amend  1.2  to  read  as  follows:] 

The  following  types  of  mail  matter 
may  be  insured: 

a.  Standard  Mail  (B). 

b.  First-Class  Mail  (including  Priority 
Mail),  only  if  it  contains  matter  that 
would  be  eligible  for  mailing  at  a 
Standard  Mail  rate  (i.e.,  is  not  matter 
described  in  El  10  as  required  to  be 


mailed  as  Finst-Class  Mail).  Sealed 
matter  must  be  endorsed  "Standard 
Mail  Enclosed,"  in  addition  to  the  First- 
Class  Mail  or  Priority  Mail  endorsement. 

c.  Official  government  mail  endorsed 
"Postage  and  Fees  Paid." 
[Insert  new  1.3f  and  g,  to  read  as 
follows:] 

1.3    Ineligible  Matter 

The  following  items  may  not  be 
insured: 
***** 

f.  Matter  mailed  at  Standard  Mail  (A) 
rates. 

g.  Matter  mailed  at  First-Class  Mail 
rates  (including  Priority  Mail)  that 
consists  of  items  described  in  El  10  as 
required  to  be  mailed  at  the  First-Class 
rates. 


1.5    Additional  Services 

[Amend  1.5  to  add  delivery 
confirmation  service  as  follows:] 

Subject  to  applicable  standards  and 
fees,  special  handling,  parcel  airlift, 
merchandise  return,  and  delivery 
confirmation  services  also  may  be  used 
with  insured  mail.  Restricted  delivery 
and  return  receipt  service  (Form  3811) 
may  be  obtained  for  parcels  insured  for 
more  than  $50. 
***** 

(Renumber  current  3.0  as  4.0  and  insert 
new  3.0  to  read  as  follows:] 

3.0  ADDITIONAL  REQUIREMENTS- 
BULK  INSURANCE 

3.1  Eligibility 

To  mail  at  the  bulk  insured  rates, 
mailers  must  obtain  an  authorization 
under  3.2  and  must  meet  the  following 
criteria: 

a.  Enter  mailings  of  insured  articles 
under  an  approved  manifest  mailing 
system  agreement. 

b.  Mail  a  minimum  of  10,000  insured 
articles  annnally.  To  meet  the  minimum 
volume  requirement,  mail^^  may  total 
all  insured  articles  mailed  at  multiple 
locations. 

c  Provide  a  hard  copy  of  Form  3877. 

d.  Effective  early  1999,  also  provide  a 
soft  (electronic)  copy  of  Form  3877, 
Firm  Mailing  Book  for  Accountable 
Mail,  in  approved  format. 

3.2  Authorization 

Mailers  must  request  authorization 
from  the  manager  of  Claims  and 
Processing  at  the  St.  Loms  ASC  to  mail 
at  the  bulk  insured  rates  and  to  file 
claims  under  the  alternative  procedures 
for  bulk  insured  mail  under  SOlO  (see 
0043  for  address).  The  request  must 
include  documentation  to  show  that  the 
mailer  meets  the  requirements  in  3.1. 
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The  manager  approves  or  denies  the 
request.  A  claimant  may  appeal  the 
manager's  determination  under  SOIO.4.2 
and  4.3.  If  approved,  the  manager  of 
Claims  and  Processing  provides  the 
mailer  with  a  copy  of  the  Bulk 
Insurance  Technical  Guide  with  the 
authorization  to  mail  at  the  bulk  insured 
rates.  The  Technical  Guide  includes  the 
format  instructions  for  the  soft  copy  of 
Form  3877,  Firm  Mailing  Book  for 
Accountable  Mail,  and  instructions  for 
electronic  filing  of  indemnity  claims, 
which  will  become  mandatory  in  early 
1999. 
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S915    Return  Receipt 

1.0  BASIC  INFORMATION 

1.1  Description 

[Clarify  1.1  to  read  as  follows:] 

Return  receipt  service  provides  a 
mailer  with  evidence  of  delivery  (to 
whom  the  mail  was  delivered  and  date 
of  delivery).  A  return  receipt  also 
supplies  the  recipient's  actual  delivery 
address  if  it  is  different  from  the  address 
used  by  the  sender.  A  return  receipt 
may  be  requested  before  or  after 
mailing. 

1.2  Availability 

Amend  1.2  to  provide  for  use  with 
delivery  confirmation  as  follows:) 
The  service  is  available  only  for 
Express  Mail  and  mail  sent  certified, 
collect  on  delivery  (COD),  insured  for 
more  than  $50,  or  registered.  Return 
receipt  service  may  be  used  with 
delivery  confirmation  only  if  purchased 
in  connection  with  insurance  for  more 
than  $50,  COD,  or  registry  service.  After 
delivery,  the  return  receipt  is  mailed  to 
the  sender. 
*        *        *        »        • 

2.0  OBTAINING  SERVICE 

2.1  At  Time  of  Mailing 

[Correct  the  first  sentence  by  changing 
"Form  3811  or  marking  the  mail"  to 
"Form  3811  and  marking  the  mail"  as 
follows:] 

The  mailer  may  request  the  service  at 
the  time  of  mailing  by  using  Form  3811 
and  marking  the  mail  with  the 

appropriate  endorsement  in  1.3.  *   *   * 

***** 

S916    Restricted  Delivery 

1.0    BASIC  INFORMATION 


1.2    Availability 

(Amend  1.2  to  provide  for  availability 
with  delivery  confirmation:] 

Restricted  delivery  may  be  obtained 
only  for  COD  mail,  mail  insured  for 


more  than  $50,  registered  mail,  or 
certified  mail.  Restricted  dehvery  may 
be  used  in  connection  with  delivery 
confirmation  service  only  if  purchased 
along  with  insurance  for  more  than  $50, 
COD.  or  registry  service. 

S917    Return  Receipt  for  Merchandise 

1.0    BASIC  INFORMATION 


1.2  Availability 

[Amend  1.2  to  delete  "Single-Piece 
Standard  Mail"  as  follows:] 

The  service  is  available  only  for 
merchandise  sent  at  the  Priority  Mail. 
Parcel  Post.  Bound  Printed  Matter. 
Special  Standard  Mail,  or  Library  Mail 
rates.  This  service  may  not  be  used  on 
international  mail. 

1.3  Additional  Services 

[Amend  1.3  to  delete  "Single-Piece 
Standard  Mail"  and  add  "Priority  Mail" 
as  follows:] 

Special  handling  is  available  for 
Priority  Mail,  Parcel  Post,  Bound 
Printed  Matter.  Special  Standard  Mail, 
or  Library  Mail,  subject  to  payment  of 
the  applicable  fee. 

[Add  new  S918  as  follows:] 
S91B    Delivery  Confirniation 

1.0  BASIC  INFORMATION 

1.1  Description 

Delivery  confirmation  service 
provides  a  mailer  with  the  date  that  an 
article  was  delivered  or  that  a  delivery 
attempt  was  made.  (Signature 
confirmation  (electronic  return  receipt 
service)  will  become  available  in  1999.) 
There  are  two  types  of  delivery 
confirmation:  retail  delivery 
confirmation  and  electronic  (non-retail) 
delivery  confirmation.  No  record  of 
delivery  confirmation  is  kept  at  the 
office  of  mailing  for  either  type  of 
delivery  confirmation.  Delivery 
confirmation  does  not  include 
insurance,  but  insurance  may  be 
purchased  as  an  additional  service  (see 
1.5). 

1.2  Availability 

The  service  is  available  only  for 
Priority  Mail  and  Standard  Mail  (B). 

1.3  Service  Options 

The  two  delivery  confirmation  service 
options  are  as  follows: 

a.  The  retail  option  is  available  at  post 
offices  at  the  time  of  mailing.  It  provides 
a  mailing  receipt  and  access  to 
information  that  is  collected  by  the 
USPS  and  indicates  the  date  of  delivery, 


or  attempted  delivery,  of  a  mailed  item. 
Customers  are  able  to  access  this 
information  by  calUng  1-800-222-1811 
toll-free  or  by  accessing  the  USPS  Web 
site  at  www.usps.gov  and  entering  the 
article  number. 

b.  The  electronic  (non-retail)  option 
provides  the  sender  with  access  to 
information  indicating  the  date  of 
delivery  or  attempted  deUvery  of  a 
mailed  item.  Delivery  information  may 
be  obtained  either  by  downloading  the 
entire  file  or  making  individual 
inquiries  via  the  Internet.  No  mailing 
receipt  is  provided.  A  USPS-approved 
electronic  manifest  is  required  for  this 
option  which  involves  computer  hnks 
between  the  mailer  and  the  USPS  both 
to  identify  delivery  confirmation  mail  to 
the  USPS  and  to  determine  deUvery 
status.  Mailers  must  follow  the 
procedures  contained  in  Publication  91. 
Delivery  Confirmation  Technical  Guide, 
apply  a  delivery  confirmation  barcoded 
label  to  each  mailpiece,  and  transmit  an 
electronic  file  of  all  items  in  a  mailing 
prior  to  or  at  the  time  of  maihng.  If  an 
electronic  file  passes  USPS  edit  checks, 
acceptance  data  is  entered  into  the 
USPS  database.  If  there  are  edit  errors, 
the  USPS  will  generate  an  Error  Report 
file  that  can  be  downloaded  by  the 
mailer  so  that  a  manifest  can  be 
corrected  and  retransmitted.  Mailers  can 
obtain  delivery  information  either  by 
downloading  the  entire  file  or  making 
individual  inquiries  via  the  Internet. 

1.4  Fee  and  Postage 

The  applicable  delivery  confirmation 
fee,  if  any  (R900),  must  be  paid  in 
addition  to  the  correct  postage.  Fees 
apply  to  all  pieces  except  those  mailed 
at  Priority  Mail  rates  using  electronic 
(non-retail)  delivery  confirmation.  The 
fee  and  postage  may  be  paid  with 
ordinary  postage  stamps,  meter  stamps, 
or  permit  imprints.  The  fee  and  postage 
on  official  mail  of  federal  government 
agencies  and  departments  are  collected 
under  applicable  reimbursement 
procedures. 

1.5  Additional  Services 

Delivery  confirmation  may  be 
combined  with  insured  mail,  registered 
mail.  COD,  or  special  handling.  Return 
receipt  service  under  S915  may  be  used 
with  delivery  confirmation  only  if 
purchased  in  connection  with  insurance 
(over  $50),  COD,  or  registry  service. 
Restricted  delivery  may  be  used  in 
connection  with  delivery  confirmation 
service  only  if  purchased  along  with 
insurance  (over  $50).  COD,  or  registry 
service.  See  Publication  91.  Delivery 
Confirmation  Technical  Guide,  for 
further  details. 
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1.6    Where  To  Mail 

Mailers  may  mail  a  retail  delivery 
confirmation  item  at  a  post  office, 
branch,  or  station  or  give  it  to  a  rural 
carrier.  Delivery  confirmation  mail  may 
not  be  deposited  in  a  post  office  drop 
slot  or  lobby  collection  box,  street 
collection  box,  non-personnel  unit,  or 
any  similar  receptacle  for  the  deposit  of 
mail. 

2.0  LABELS 

2.1  Types  of  Labels 

Mailers  may  use  one  of  three  delivery 
confirmation  label  options: 

a.  USPS  printed  Forms  152  obtained 
from  the  post  office  at  no  charge. 

b.  When  authorized  by  the  USPS, 
privately  printed  Forms  152  (labels)  that 
are  identical,  or  nearly  identical,  in 
design  to  Form  152  (see  Exhibit  3.1). 

c.  Privately  printed  barcoded  labels 
that  meet  the  requirements  of  sections 
2.0  and  3.0. 

d.  Additional  information  may  be 
found  in  Publication  91,  Delivery 
Confirmation  Technical  Guide. 


2.2  Barcoded  Label  Location 

The  barcoded  label  section  of  Form 
152  (see  Exhibit  3.1)  must  be  placed 
either  above  the  delivery  address  and  to 
the  right  of  the  return  address,  or  to  the 
left  of  the  delivery  address.  The  label 
must  be  placed  on  the  address  side  of 
an  item  for  mailing. 

2.3  Use  of  Peelable  Labels 

a.  Mailers  who  privately  print  Forms 
152  (2.1b)  or  their  own  labels  (2.1c) 
must  use  a  piggy-backed  label  with  a 
permanent  adhesive  silicon  liner  and  a 
die-cut  paper  surface.  The  barcode  must 
be  printed  on  the  die-cut  portion  of  the 
label.  Human-readable  characters 
printed  to  represent  the  barcode  ID  must 
appear  directly  under  the  barcode  and 
again  below  the  f)eel-off  barcode.  The 
peel-off  barcode  must  have  a  pick-out 
comer  and  be  easily  removable  while 
also  able  to  withstand  handling  by 
USPS. 

b.  Until  data  collection  device/ 
scanner  deployment  is  completed  in 
1999,  USPS  will  periodically  make 
available  a  listing  of  3-digit  ZIP  Codes 
where  peelable  labels  do  not  have  to  be 


used.  This  information  will  be  furnished 
electronically  and  published  in  the 
Postal  Bulletin. 

3.0  BARCODES 

3.1  Symbology 

a.  Mailers  using  the  retail  service 
option  (1.3a)  must  print  their  barcodes 
using  Automatic  Identification 
Manufacturers  (AIM)  Uniform 
Specifications  for  USS-Interleave  2  of  5. 

b.  Mailers  using  the  electronic  (non- 
retail)  service  option  (1.3b)  must  use 
one  of  the  following  barcode 
symbologies:  USS  Code  Interleaved  2  of 
5,  USS  Code  3  of  9,  USS  Code  128,  or 
UCC/EAN  128.  Each  barcode  must 
contain  a  unique  Package  Identification 
Code  as  specified  in  3.2.  Mailers  should 
follow  the  procedures  contained  in 
Publication  91,  Delivery  Confirmation 
Technical  Guide,  for  barcode 
specifications. 

Exhibit  3.1    Retail  Delivery 
Confumation  Label  152 

[Retail  label  will  be  available  in  late 
March  1998] 

BILLING  CODE  7710-12-P 
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3.2    Package  Identification  Ckxle 

a.  Each  barcode  must  contain  a 
unique  PIC  and  be  made  up  of  four 
fields  totaling  twenty  (20)  characters  in 
all.  The  four  required  data  fields  are: 

(1)  Service  Type  Code  (STC)— two 
characters  long  and  identifies  the  type 
of  product  or  service  used  for  each  item. 

(2)  Customer  ID-nine  character  long 
D-U-N-S*  number  that  uniquely 
identifies  the  originating  customer. 
Customers  may  obtain  a  D-U-N-S*' 
number  by  calling  1-800-323-0505  or 
via  the  Internet  at  www.dnb.com. 

(3)  Package  Sequence  Number 
(PSN) — a  fixed  sequential  number  eight 
characters  long. 

(4)  Check  Digit — one  character  long. 

(5)  Additional  information  may  be 
found  in  Publication  91.  Delivery 
Confirmation  Technical  Guide. 

b.  For  barcode  specifications  mailers 
should  consuh  Publication  91.  Delivery 
Confirmation  Technical  Guide. 

203.3    Printing 

Labels  printed  by  mailers  must  meet 
the  following  specifications: 

a.  Each  bareoded  label  must  bear  a 
unique  delivery  confirmation  Package 
Identification  Code  (PIC)  barcode  as 
specified  in  3.2  and  have  "USPS 
DELIVERY  CONFIRMATION"  printed 
between  V«-inch  and  Vz-inch  above  the 
barcode  in  bold  letters  having  a  minimal 
size  of  12  point  non-serif  type.  Human- 
readable  characters  that  represent  the 
barcode  ID  must  be  printed  between  Va- 
inch  and  '/^-inch  under  the  barcode  in 
bold  non-serif  type  of  no  less  than  10 
point.  These  characters  must  be  parsed 
in  accordance  with  Publication  91. 
There  must  be  a  minimum  of  Vn-inch 
clearance  between  the  barcode  and  any 
printing.  The  barcode  range  of  widths  of 
narrow  bars  and  spaces  is  0.015  inch  to 
0.017  inch.  The  width  of  the  narrow 
bars  or  spaces  shall  be  no  less  than 
0.013  inch,  nor  greater  than  0.021  inch. 
All  bars  shall  be  at  least  0.75  inch  high. 
Bold  (Visth  inch  minimum)  lines  must 
appear  between  Vn-inch  and  Vz-inch 
above  and  below  the  human-readable 
endorsements  to  segregate  the  delivery 
confirmation  barcode  from  other  areas 
of  the  shipping  label.  The  line  length 
must  be  equal  to  the  length  of  the 
barcode.  See  Exhibit  3.2  for  an  example 
of  a  customer  printed  non-retail  delivery 
confirmation  label.  Additional 
information  may  be  found  in  USPS 
Publication  91. 

b.  Each  barcode  must  meet  the 
requirements  in  3.1  for  the  type  of 
service. 

c.  Each  printer  used  to  print  barcoded 
labels  must  be  certified  by  USPS  before 
a  mailer  may  print.  For  certification,  a 


mailer  must  forward  20  barcoded  labels/ 
forms  generated  by  each  printer  to  the 
National  Customer  Support  Center 
(NCSC)  (see  G043)  for  evaluation  and 
approval.  The  samples  must  be  mailed 
to  the  attention  of  "Barcode 
Certification."  All  barcodes  must  be  in 
accordance  with  2.0  and  3.0.  In  the 
event  that  barcode  print  quality  falls  out 
of  tolerance  after  approval  has  been 
granted,  mailers  will  be  contacted  by 
USPS  and  an  effort  will  be  made  to 
jointly  resolve  the  problem.  Should 
circumstances  warrant,  the  printing  and 
use  of  customer  printed  labels/forms 
may  be  discontinued  until  a  mailer's 
printer(s)  can  be  re-certified. 

d.  Endorsements  used  with  additional 
services  that  are  combined  with  delivery 
confirmation  service  must  be  prepared 
in  accordance  with  sample  formats 
contained  in  Publication  91.  Delivery 
Confirmation  Technical  Guide. 

4.0  ELECTRONIC  FILE 
TRANSMISSION 

4.1  Electronic  File  Transmission 

Publication  91.  Delivery  Confirmation 
Technical  Guide,  contains  electronic  file 
transmission  specifications.  Mailers 
may  contact  the  National  Customer 
Support  Center  (NCSC)  (see  G043)  or 
call  l-aOO-331-5746  for  a  copy  of  this 
publication.  To  use  electronic  file 
procedures,  a  test  file  must  be  uploaded 
and  approved  before  mailings  begin. 
Should  electronic  file  quality  fall  below 
a  standard  of  95  percent  over  a  30-day 
period.  USPS  may  withdraw 
authorization  and  require  re- 
authorization. Any  delivery 
confirmation  item  submitted  while  re- 
authorization is  pending  will  be  subject 
to  the  retail  rate. 


5920  Convenience 

5921  Collect  on  Delivery  (COD)  Mail 
1.0    BASIC  INFORMATION 


1.2    Eligible  Matter 

(Amend  1.2  by  removing  "Single-Piece 
Standard  Mail"  to  read  as  follows:) 

COD  service  may  be  used  for  Express 
Mail.  F^rst-Class  Mail,  Priority  Mail,  and 
Standard  Mail  (B)  (Parcel  Post,  Boimd 
Printed  Matter,  Special  Standard  Mail, 
and  Library  Mail)  if: 
•        *        •        •        * 

1.4    Other  Services 

[Amend  1.4  to  read  as  follows:] 

Subject  to  applicable  standards  and 
fees,  return  receipt,  restricted  delivery, 
and  delivery  confirmation  services  are 


available  for  COD.  Restricted  delivery  is 
not  available  with  Express  Mail  COD. 

***** 

S922    Business  Reply  Mail  (BRM) 

1.0    BASIC  INFORMATION 

•        *        •        • 

[Revise  heading  of  1.5  to  read  as 
follows:] 

1.5    Qualified  Business  Reply  Mail 
(Formerly  Business  Reply  Mail 
Accounting  System) 

(Revise  1.5  to  read  as  follows:) 

Any  mailer  may  obtain  a  reduced  fee 
and  reduced  postage  for  the  return  of 
BRM  cards  and  letters  under  Qualified 
Business  Reply  Mail  (QBRM).  QBRM 
provides  an  automated  means  of 
processing  and  rating  BRM.  To 
participate  in  QBRM: 

e.  The  correctly  prepared  barcode 
corresponding  to  the  imique  ZIP+4  code 
in  the  address  must  appear  on  each 
QBRM  piece  distributed. 

f.  Each  BRM  card  or  letter  under 
QBRM  must  have  a  facing  identification 
mark  (FIM)  C  and  meet  the  size  and 
paper  stock  standards  in  C810. 

2.0    PERMITS 

»        *        *        •        • 

[Amend  the  heading  and  text  of  2.2  to 
read  as  follows:] 

2.2    QBRM  Participation 

To  participate  in  QBRM.  the  mailer 
must  make  a  written  request  to  open  an 
account  for  QBRM.  The  request  must  be 
submitted  to  the  postmaster  or  business 
mail  entry  manager  at  the  post  office  to 
which  the  pieces  are  to  be  returned.  If 
the  mailer's  request  is  approved,  the 
USPS  issues  the  mailer  an  authorization 
letter.  The  mailer  also  receives 
instructions  on  how  to  prepare  BRM, 
including  the  ZIP+4  codes  to  be  used. 
The  mailer  must  have  a  valid  BRM 
permit  and  pay  the  annual  accounting 
fee  to  participate  in  QBRM. 
Preproduction  samples,  if  provided  with 
the  request,  are  reviewed  by  the  USPS 
for  compliance  with  the  relevant 
standards. 


3.0  POSTAGE  AND  FEES 

3.1  Permit  Fee 

[Amend  3.1  to  read  as  follows:] 

An  annual  BRM  permit  fee  is  charged 
each  12-month  period. 

«        *        *        •        « 

[Replace  current  3.4  and  3.5  with  new 
3.4  to  read  as  follows:) 
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3.4  Charges 

a.  Postage.  The  applicable  First-Class 
Mail  or  Priority  Mail  postage  on  each 
returned  piece  is  collected  from  the 
addressee  on  delivery.  A  lower  rate  of 
First-Class  Mail  postage  applies  to 
QBRM  (R900). 

b.  Fee  Per  Piece.  The  applicable  BRM 
fee  must  be  collected  for  each  returned 
piece  of  BRM  in  addition  to  the 
applicable  single-piece  First-Class  Mail 
or  Priority  Mail  postage.  Lower  piece 
fees  apply  to  mail  paid  through  a  BRM 
advance  deposit  account  and  to  QBRM 
pieces  (R900). 

c.  Improperly  Priepared  QBRM.  The 
appropriate  non-QBRM  First-Class  Mail 
postage  plus  the  non-QBRM  per  piece 
fee  is  chained  for: 

(1)  Business  reply  cards  and  letters 
returned  imder  QBRM  that  were 
rejected  by  USPS  barcode  sorters  and 
foimd  not  to  meet  the  standards  for 
QBRM. 

(2)  QBRM  pieces  with  the  incorrect 
barcode  (e.g.,  a  barcode  representing  the 
card  rate  on  a  letter-size  piece). 
(Reniunber  ourent  3.6  through  3.11  as 

3.5  through  3.10,  respectively.  Amend 
renumbered  3.6  to  read  as  follows:] 

3.6  Cash  or  Postage  Due 

Payment  may  be  paid  in  cash  or  by  a 
regular  postage-due  account.  The 
applicable  BF^  fee  is  collected,  but  no 
business  reply  accoimting  fee  is  charged 
when  a  regular  postage-due  account  is 
used  (POll).  A  postage-due  account 
does  not  qualify  the  BRM  for  the  lower 
per  piece  charge  given  p>ermit  holders 
with  a  business  reply  account. 

3.7  Account  Use 

[Amend  renumbered  3.7c  and  d  to  read 
as  follows:] 

A  BRM  advance  deposit  account  must 
be  used  only  for  payment  of  postage  and 
fees  on  BRM,  subject  to  these 
conditions: 
***** 

c.  When  a  permit  holder  with  a 
business  reply  account  desires  a 
separation  of  charges,  payment  of  a 
business  reply  accounting  fee  is 
required  for  each  billing  prepared  for 
each  separation.  If  a  business  reply 
accounting  fee  is  not  paid  for  each 
separation,  the  permit  holder  pays  the 
appropriate  non-QBRM  First-Class  Mail 
postage,  plus  for  each  separation  the 
per-piece  charge  applicable  to  any 
mailer  without  a  business  reply  accoimt. 

d.  A  sufficient  balance  must  be 
maintained  in  the  permit  holder's 
advance  deposit  account  for  BRM.  The 
permit  holder  is  notified  if  funds  are 
insuflicient.  After  3  days,  if  no  funds  are 
deposited,  BRM  on  hand  is  charged  at 


the  fee  for  postage  due  or  cash 
transactions. 


3.8    Single  Item 

(Amend  renumbered  3.8  to  read  as 
follows:] 

Except  for  QBRM,  two  or  more  BRM 
pieces  may  be  mailed  as  a  single  piece, 
if  the  BRM  pieces  are  identically 
addressed  and  prepared  in  accordance 
with  ClOO.  BRM  postage-due 
calculations  are  based  on  the  total 
weight  of  the  piece  and  the  appropriate 
First-Class  Mail  or  Priority  Mail  postage, 
plus  the  BRM  charge  for  one  piece.  If 
the  combined  pieces  become  separated, 
BRM  postage  and  fee  charges  are 
calculated  for  each  piece. 
***** 

4.0    FORMAT 


4.3    Print  Reflectance 


(Amend  4.3  to  read  as  follows:] 

All  ink  colors  are  acceptable,  if  the 
piece  meets  the  appropriate  reflectance 
standards  in  C830  and  C840. 


4.8    Delivery  Address 


(Amend  4.8  to  read  as  follows:] 

Unless  printed  on  an  address  label  or 
on  an  insert  for  a  window  envelope 
imder  6.0.  the  complete  address 
(including  the  permit  holder's  name, 
street  address  and/or  post  office  box 
number,  city,  state,  and  ZIP  Code)  must 
be  printed  directly  on  the  piece,  subject 
to  these  conditions: 

a.  For  pieces  distributed  under 
QBRM,  the  address  must  include  a 
unique  ZIP+4  code  that  is  preassigned 
for  the  BRM  piece  and  that  identifies  the 
type  of  BRM,  the  applicable  rate,  and 
the  individual  permit  holder. 

b.  Preprinted  labels  with  only 
deUvery  address  information  (including 
a  ZIP-t-4  barcode  under  5.0)  are 
permitted  for  addressing  BRM  but  the 
permit  holder's  name  must  still  be 
printed  directly  on  the  BRM.  Permit 
holders  are  liable  for  the  postage  and 
fees  on  BRM  returned  with  improper 
addressing. 

c.  The  bottom  line  of  the  address  must 
not  be  lower  than  Va  inch  or  higher  than 
2V4  inches  from  the  bottom  edge  of  the 
piece.  A  clear  margin  void  of  any 
extraneous  matter  (except  for  the 
horizontal  bars  specified  in  4.9)  of  at 
least  1  inch  is  required  between  the  left 
and  right  edges  of  the  piece  and  the 
address. 
***** 

f.  A  company  logo  is  permitted  if 
placed  no  lower  than  Vu  inch  from  the 


bottom  edge  of  the  piece  on  prebarcoded 
BRM  or  the  top  of  the  street  address  or 
the  post  office  box  line  on  nonbarcoded 
BRM.  The  logo  must  not  interfere  with 
any  required  business  reply 
endorsements. 


5.0  PREBARCODED  BRM 

[Delete  current  5.1  through  5.7,  and 
insert  new  5.1  through  5.3  to  read  as 
follows:] 

5.1  Geno-al  Format  Standards 

Prebarcoding  of  BRM  is  optional 
except  for  letter-size  BRM  enclosed  in 
automation  rate  mailings  and  for  BRM 
processed  imder  QBRM.  Prebarcoded 
BRM  must  meet  all  general  format 
standards  in  4.0,  the  applicable 
barcoding  standards  in  C840,  the 
mailpiece  design  requirements  in  C810, 
and  these  standards: 

a.  FIM  C  must  be  used  (see  ClOO). 

b.  The  ZIP-^4  codes  and  barcodes 
assigned  to  the  BRM  permit  holder  jay 
the  USPS  must  be  used.  Delivery  point 
barcodes  are  not  permitted  on  BRM. 

c.  Except  as  provided  in  d,  the  ZIP-f4 
barcode  must  be  placed  on  th^  address 
side  of  the  piece  and  positioned  in  one 
of  the  appropriate  locations  in  C840. 

d.  Until  July  1, 1999,  mailers  may 
continue  to  use  existing  stocks  of  BRM 
envelopes  and  cards  with  the  barcode 
placed  in  the  lower  right  comer  within 
these  boundaries: 

(1)  Left:  4V^  inches  from  the  right  edge 
of  the  piece. 

(2)  Right:  right  edge  of  the  piece. 

(3)  Top:  Vd  inch  from  the  bottom  edge 
of  the  piece. 

(4)  Bottom:  bottom  edge  of  the  piece. 

5.2  Samples 

Mailers  are  encouraged  to  submit 
preproduction  samples  of  BRM  to  the 
USPS  for  approval. 

5.3  Error  Notification 

If  the  USPS  discovers  a  BRM  format 
error,  the  responsible  permit  holder  or 
authorized  permit  user  receives  written 
notification  of  the  error  and  applicable 
specification.  The  permit  holder  must 
correct  the  error  and  make  sure  that  all 
future'  BRM  pieces  distributed  by  any 
means  meet  appropriate  specifications. 
The  repeated  distribution  of  BRM  with 
a  format  error,  as  determined  by  the 
USPS,  is  grounds  for  revoking  a 
business  reply  permit.  To  obtain  a  new 
permit  after  a  BRM  permit  is  revoked  for 
not  following  BRM  format 
specifications,  a  former  permit  holder 
must  complete  a  new  application  on 
Form  3615.  pay  the  required  BRM 
permit  fee,  pay  a  new  business  reply 
accounting  fee  if  applicable,  and  submit 
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two  samples  of  each  BRM  format  to  the 
appropriate  post  office  for  approval  for 
the  next  2-year  period. 

(Replace  6.0  with  the  following:] 

6.0  MAILPIECE  CHARACTERISTICS 

6.1  Paper  Weight 

Paper  envelopes  used  for  BRM  must 
meet  the  basis  weight  requirements  in 
C81G. 

6.2  Nonpaper  Envelopes 

USPS  Engineering  must  approve 
nonpaper  envelopes  for  mailability. 

6.3  Reflectance 

BRM  pieces  must  meet  the  reflectance 
requirements  in  C830. 

6.4  Sealing  and  Edges 

Any  BRM  piece  is  nonmailable  if 
sealed  with  wax,  clasps,  string,  staples, 
or  buttons;  if  all  edges  are  not  straight; 
or  if  the  piece  is  not  rectangular. 

6.5  Window  Envelope 

The  following  standards  apply  to 
BRM  prepared  in  a  window  or  open- 
panel  envelope: 

a.  The  pieces  must  meet  the  standards 
in  C830  for  envelopes  with  an  address 
windows  and  inserts. 

b.  The  endorsement  "NO  POSTAGE 
NECESSARY  IF  MAILED  IN  THE 
UNITED  STATES,"  horizontal  bars, 
FIM,  and  the  legend  "BUSINESS  REPLY 
MAIL"  must  be  printed  directly  on  the 
address  side  of  the  envelope.  Other 
required  elements,  including  "FIRST- 
CLASS  MAIL  PERMIT  NO.,"  city,  state, 
"POSTAGE  WILL  BE  PAID  BY 
ADDRESSEE,"  and  the  permit  holder's 
name  and  complete  delivery  address, 
may  appear  either  on  the  enclosure  in 
the  window  or  be  printed  directly  on 
the  envelope. 

c.  The  address  showing  through  the 
window  must  be  that  of  the  permit 
holder  or  an  authorized  agent/dealer. 

6.6  BRM  Self-Mailer 

Self-mailers  must  meet  the  standards 
in  C810  and  must  contain  instructions 
to  the  user  for  folding  and  sealing. 

6.7  BRM  Card 

A  BRM  card  must  be  rectangular,  not 
less  than  3V^  by  5  inches  or  more  than 
4  V4  by  6  inches,  and  of  uniform 
thickness  not  less  than  0.007  inch  or 
more  than  0.016  inch  to  qualify  for  the 
card  postage  rate.  Any  card  larger  than 
those  dimensions  is  mailable  but  is 
charged  at  the  First-Class  Mail  rate  for 
matter  other  than  cards.  Additional 
standards  in  C810  apply  to  barcoded 
BRM,  including  QBRM. 


6.8    BRM  Label 

The  following  standards  apply  to 
BRM  labels: 

a.  For  other  than  letter-size  pieces,  the 
minimum  size  of  a  label  with  the  legend 
"Business  Reply  Label"  is  2  inches  high 
and  3  inches  long.  It  is  not  necessary  to 
print  FIMs  or  barcodes  on  these  labels, 
but  all  other  BRM  format  standards 
must  be  met. 

b.  For  letter-size  envelopes,  the 
minimum  size  of  a  label  with  the  legend 
"Business  Reply  Label"  is  2V8  inches 
high  and  4V*  inches  long.  A  FIM  must 
be  printed  on  the  label.  The  label  must 
be  coated  with  a  prermanent  adhesive 
strong  enough  to  firmly  attach  the  label 
to  an  envelope.  The  labels  must  meet 
the  standards  in  4.8  and  4.9,  except  that 
the  series  of  horizontal  bars  on  labels 
must  be  at  least  %  inch  high. 

c.  For  letter-size  envelopes,  the  permit 
holder  must  supply  the  user  with 
instructions  describing  how  the  label 
should  be  applied  to  an  envelope  and 
the  precautions  that  must  be  observed 
when  applying  the  label  (see  Exhibit 
6.8).  A  pictorial  diagram  showing 
proper  placement  of  the  label  must  be 
included  with  the  instructions.  At  a 
minimum,  the  instructions  must 
include: 

(1)  Place  the  label  squarely  on  the 
upper  right  comer  of  the  envelope. 

(2)  Do  not  write  on  the  envelope. 

(3)  Do  not  use  a  window  envelope,  an 
envelope  that  is  less  than  1  inch  taller 
than  the  label,  or  an  envelope  with  any 
printing  other  than  the  return  address. 

(4)  Do  not  use  the  label  on  an 
envelope  more  than  AVz  inches  high. 

(5)  Do  not  use  tape  to  affix  the  label. 

d.  The  address  must  be  printed  in  the 
address  block,  and  the  envelope  with 
label  affixed  must  meet  applicable  OCR 
readability  standards  in  C830. 

e.  Business  reply  labels  may  not  be 
distributed  under  QBRM. 
(Renumber  former  Exhibit  6.10  as 
Exhibit  6.8.1 

(Revise  title  and  contents  of  7.0  to  read 
as  follows:] 

7.0  ADDITIONAL  QBRM  MAILPIECE 
CHARACTERISTICS 

7.1  Letter-Size  Mail 

Each  letter-size  QBRM  piece 
(envelopes,  cards,  and  self-mailers) 
must  meet  the  applicable  standards  in 
5.0,  C810.andC840. 

7.2  Large  Card 

Any  QBRM  card  larger  than  the 
maximum  dimensions  in  ClOO  for  the 
card  rate  is  subject  to  postage  at  the 
QBRM  single-piece  First-Class  Mail  rate 
for  matter  other  than  cards  and  must 
meet  the  standards  in  7.1. 


S923    Merchandise  Return  Service 

1.0  BASIC  INFORMATION 

1.1  Description 

[Delete  the  words  "Single-Piece 
Standard  Mail  in  1.1."] 

***** 

1.3    Payment  Guarantee 

[Amend  1.3  for  clarification  and  to 
eliminate  return  of  articles  at  the  single- 
piece  Standard  Mail  (A)  rate  to  read  as 
follows:] 

a.  The  permit  holder  guarantees 
payment  of  the  proper  postage  and  fees 
on  all  returned  merchandise  return 
service  articles  distributed  under  the 
permit  holder's  permit  number.  Charges 
are  collected  for  each  article  as  postage 
due  at  the  time  of  delivery  or  h-om  a 
centralized  advance  deposit  account 
using  Form  3582-C,  Postage  Due 
Invoice. 

b.  Articles  are  charged  the  required 
fees  and  the  proper  single-piece  rate  as 
follows: 

(1)  The  Priority  Mail,  First-Class  Mail, 
Bound  Printed  Matter,  Special  Standard, 
or  Library  Mail  rate  as  meirked  on  the 
label. 

(2)  If  no  rate  marking  appears  on  the 
label,  pieces  weighing  less  than  16 
ounces  are  charged  the  applicable  First- 
Class  Mail  or  Priority  Mail  rates  based 
on  weight,  and  pieces  weighing  16 
ounces  or  more  are  charged  the  Parcel 
Post  rate. 

(3)  See  1.12  for  postage  on  articles 
received  without  a  return  address  or  a 
postmark. 


1.11    Mailer  Markings  and 
Endorsements 

[Revise  1.11  to  read  as  follows:] 

If  the  permit  holder  desires  matter 
weighing  over  16  ounces  to  be  returned 
at  a  rate  other  than  Paircel  Post,  the 
permit  holder  must  preprint  the 
appropriate  rate  marking  on  the  label. 
Matter  weighing  more  than  11  ounces 
and  less  than  16  ounces  may  be 
returned  only  at  Priority  Mail  rates,  or, 
if  meeting  the  applicable  standards,  at 
the  Special  Standard  or  Library  Mail 
rates.  The  permit  holder  must  preprint 
the  applicable  rate  marking  on  matter 
weighing  more  than  11  ounces  and  less 
than  16  ounces.  Matter  weighing  11 
ounces  or  less  may  be  returned  only  at 
First-Class  Mail  or  Priority  Mail  rates, 
or,  if  meeting  the  applicable  standards, 
at  the  Special  Standard  or  Library  Mail 
rates.  The  permit  holder  must  preprint 
the  applicable  rate  marking  on  matter 
weighing  11  ounces  or  less  returned  at 
the  Priority,  Special  Standard,  or 
Library  Mail  rates.  It  is  recommended 
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but  not  required  that  such  matter  be 
mailed  at  the  First-Class  Mail  rates  bear 
the  preprinted  marking  "First-Class"  or 
"First-Class  Mail." 


only  for  articles  returned  at  First-Class 
Mail,  Priority  Mail,  or  Standard  Mail  (B) 
rates."] 


1.12    No  Return  Address  or  Postmark       4.10 


Articles  received  without  a  return 
address  or  postmark  are  charged  the 
required  fees  and  the  proper  single- 
piece  rate  as  follows: 

a.  The  Priority  Mail,  First-Class  Mail, 
Bound  Printed  Matter.  Special  Standard, 
or  Library  Mail  rate  as  marked  on  the 
label. 

b.  If  no  rate  marking  appears  on  the 
label  pieces  weighing  11  ounces  or  less 
are  charged  the  First-Class  Mail  rates, 
pieces  weighing  over  11  ounces  and  less 
than  16  oimces  are  charged  the  Priority 
Mail  rates,  and  pieces  weighing  16 
ounces  or  more  are  charged  the  Parcel 
Post  rate. 

c.  Zoned  rates  are  calculated  at  zone 
4. 


3.0    POSTAGE  AND  FEES 


3.2  Transaction  Fee 

(Change  "Standard  Mail"  to  "Standard 
Mail  (B)"  as  follows:] 

The  applicable  transaction  fee  is 
assessed  for  each  item  returned,  in 
addition  to  single-piece  Priority  Mail, 
First-Class  Mail,  or  Standard  Mail  (B) 
rate  postage  and  the  fees  for  pickup  or 
special  services,  as  applicable. 
*        *        •        *        * 

4.0  ADDITIONAL  FEATURES 

4.1  Insured  Mail 

(Amend  4.1  to  read  as  follows:] 

The  permit  holder  may  obtain  insured 
mail  service  with  direct  merchandise 
return  service  but  not  with  Priority  Mail 
reshipment.  The  customer  using  a 
merchandise  return  label  to  return  an 
article  that  does  not  have  the 
appropriate  postage  due  computation 
markings  in  5.0  or  the  endorsement 
specified  in  4.2  may  not  obtain  insured 
mail  service.  Only  Standard  Mail  matter 
(i.e.,  matter  not  required  to  be  mailed  at 
First-Class  Mail  rates  under  El  10) 
returned  at  the  Standard  Mail  (B)  rates 
or  First-Class  Mail  or  Priority  Mail  rates 
may  be  insured.  If  the  matter  is  to  be 
returned  as  First-Class  Mail  or  Priority 
Mail,  the  endorsement  "Standard  Mail 
Enclosed"  must  appear  below  the  class 
of  mail  endorsement  on  the 
merchandise  return  label. 
***** 

4.7    Special  Handling 

[Revise  the  last  sentence  to  read: 
"Special  handling  service  is  available 


Combining  Special  Services 

[Amend  4.10  to  read  as  follows:] 

Standard  Mail  articles  (i.e.,  matter  not 
required  to  be  mailed  at  First-Class  Mail 
rates  under  El  10)  may  be  both  insured 
and  receive  special  handing  if  the 
permit  holder  meets  the  applicable 
standards.  Registered  merchandise 
return  pieces  cannot  receive  any  other 
special  service. 
***** 

5.0    FORMAT 


5.6    Format  Elements 

***** 

[Revise  5.6c  to  read  as  follows:] 

Format  standards  required -for  the 
merchandise  return  label  are  shown  in 
Exhibit  5.6c,  Exhibit  5.6b,  and  Exhibit 
5.6a  and  described  as  follows: 
***** 

c.  Rate  Marking.  If  the  matter  to  be 
returned  requires  a  rate  marking  under 
1.11,  the  rate  marking  must  be  placed  in 
the  space  to  the  right  and  above  the 
"Merchandise  Return  Label"  rectangle. 
The  marking  must  be  at  least  V4  inch 
high  and  printed  or  rubber-stamped. 
Only  the  permit  holder  may  apply  this 
marking. 
***** 

[Revise  5.6e(3)  to  read  as  follows:] 
e.  Registry  Service.  •  •  * 

***** 

(3)  The  appropriate  insurance 
endorsement,  below  the  "TOTAL 
POSTAGE  AND  FEES  DUE"  entry:  if 
matter  returned  has  value  ($0.01  or 
greater),  "REGISTERED  MAIL  SERVICE 
WITH  POSTAL  INSURANCE  DESIRED 
BY  PERMIT  HOLDER";  if  matter 
returned  has  no  value  ($0.00), 
"REGISTERED  MAIL  SERVICE 
WITHOUT  POSTAL  INSURANCE 
DESIRED  BY  PERMIT  HOLDER." 


S924    Bulk  Parcel  Return  Service 


2.0  PERMITS 

2.1  Application  Process  and 
Participation 

[Revise  2.1a  and  2.1b  to  read  as  follows: 

To  participate  in  BPRS,  the  mailer 
must  make  a  written  request  to  the 
postmaster  at  each  post  office  where 
parcels  are  to  be  returned.  The  request 
must: 

a.  At  a  given  delivery  point, 
demonstrate  receipt  of  10,000  returned 


machinable  parcels  (originally  mailed  at 
Standard  Mail  (A)  rates)  during  the 
previous  12  months,  or 

b.  At  a  given  deUvery  point, 
demonstrate  a  high  likelihood  of 
receiving  a  minimum  of  10,000  returned 
machinable  parcels  (originally  mailed  at 
Standard  Mail  (A)  rates)  in  the  coming 
12  months.  *  *  • 
***** 

2.2    Permit  Renewal 

[In  the  last  two  sentences  change 
"single-piece  Standard  Mail  (A)  rate"  to 
"single-piece  First-Class  Mail  or  Priority 
Mail  rate  as  appropriate  for  the  weight 
of  the  piece."] 

[Add  new  section  S925  to  read  as 
follows:] 

S925    Prepaid  Reply  Mail  (PRM) 

1.0  BASIC  INFORMATION 

1.1  Description 

Prepaid  reply  mail  (PRM)  service 
allows  participating  mailers  to  provide 
their  customers  with  USPS  approved 
postage-paid  reply  envelopes  or 
postcards  that  allow  bill  payments  and 
other  matter  to  be  returned  via  First- 
Class  Mail  without  a  stamp.  PRM  may 
only  be  used  in  the  United  States  and 
its  territories  and  possessions  and  must 
not  be  sent  to  foreign  countries. 
Participating  mailers  prepay  postage 
based  on  estimated  number  of  returns. 
The  actual  postage  owed  is  reconciled 
by  the  mailer  and  the  USPS  through  a 
periodic  audit. 

1.2  Services 

Special  services  (e.g.,  certified,  COD, 
insurance,  registration,  return  receipt, 
delivery  confirmation)  are  not  permitted 
with  PRM. 

1.3  Address  "- 

The  address  and  barcode  on  PRM  may 
not  be  altered  to  an  address  other  than 
that  of  the  permit  holder.  PRM  may  not 
be  converted  for  any  purpose  other  than 
return  to  the  permit  holder,  even  when 
postage  is  affixed. 

1.4  Official  Mail 

Authorized  users  of  official  (penalty) 
mail  may  distribute  PRM  in  mailings 
subject  to  the  standards  in  E060. 

2.0  PERMITS 

2.1  Application  Process 

The  applicant  must  make  a  written 
request  to  the  postmaster  at  each  post 
office  where  the  mailpieces  that  contain 
the  PRM  are  initially  distributed.  The 
request  must  contain: 
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'  a.  Historical  data  from  the  past  24 
months  documenting  outgoing  mail 
volumes. 

b.  Historical  data  ht>m  the  past  24 
months  documenting  the  numtier  and 
percentage  of  returns  (e.g.,  BRM,  CRM) 
received  threat^  the  mail. 

c.  Description  of  billing  (outgoing) 
and  remittance  (incoming)  processes, 
including  samples  of  records  used  to 
document  outgoing  and  incoming  mail 
volumes  at  each  postage  increment. 

d.  Preproduction  samples  of  PRM 
pieces  that  meet  the  standards  listed  in 
4.0  and  Exhibit  4.4. 

e.  A  copy  of  the  quality  control 
procedures  to  be  used  that  document 
the  distribution  and  receipt  of  PRM 
pieces  by  postage  increment. 

2.2  Permit  Renewal 

An  annual  renewal  notice  is  provided 
to  each  PRM  permit  holder.  The  notice 
must  be  returned  with  payment  to  the 
post  office  that  issued  the  permit  by  the 
expiration  date.  If,  after  notice,  the 
permit  holder  does  not  renew  a  PRM 
permit: 

a.  PRM  is  returned  to  the  sender. 

b.  PRM  without  the  sender's  return 
address  is  endorsed  "Prepaid  Reply 
Permit  Canceled"  and  forwarded  to  the 
nearest  mail  recovery  center  for 
handling. 

c.  PRM  qualifying  for  the  card  rate 
and  of  no  obvious  value  is  treated  as 
waste. 

2.3  Required  Elements 

The  permit  holder's  name,  city,  state, 
and  permit  number  must  be  printed  on 
the  distributed  PRM. 

2.4  Fees 

A  separate  permit  fee  must  be  paid  at 
each  post  office  where  PRM  is 


distributed.  A  monthly  accounting/ 
administrative  fee  must  also  be  paid  at 
each  post  office. 

2.5     Misuse 

In  any  case  where  PRM  is  used 
improperly  (such  as  a  label),  the  post 
ofHce  treats  the  item  as  waste. 

3.0  POSTAGE  AND  FEES 

3.1  Permit  Fee 

An  annual  PRM  permit  fee  is  charged 
each  12-month  period. 

3.2  Montfily  Accounting/ 
Administrative  Fee 

A  monthly  accounting/administrative 
fee  is  also  required  and  payable  at  each 
post  office  where  mail  is  returned.  This 
fee  must  be  deductible  h^m  a 
Centralized  Automated  Payment  System 
(CAPS)  account  or  at  the  option  of  the 
permit  holder,  other  approved 
electronic  funds  transfer  (EFT). 

3.3  Schedule 

The  annual  permit  fee  must  be  paid 
once  each  12-month  period,  based  on 
the  anniversary  date  of  the  permit's 
issuance  or  previous  fee  payment, 
whichever  is  later.  The  fee  may  be  paid 
in  advance  only  for  the  next  year  and 
only  during  the  last  30  days  of  the 
current  service  f)eriod.  The  fee  charged 
is  that  which  is  in  effect  on  the  date  of 
payment. 

3.4  Postage  Payment 

Postage  is  prepaid  based  on  the 
mailer's  estimated  returns  when  the 
PRM  pieces  are  distributed  in  an 
outgoing  mailing.  Payment  may  be  made 
only  through  a  PRM  advance  deposit 
account,  CAPS  account,  or  other 
approved  EFT.  The  actual  postage  owed 


by  the  mailer  for  PRM  pieces  is 
reconciled  by  the  mailer  and  the  USPS 
through  a  periodic  audit.  If  a  permit 
holder  desires  a  separation  of  pieces,  the 
pieces  must  be  addressed  in  accordance 
with  4.8  to  valid  post  office  box  or  caller 
service  numbers  and  appropriate  post 
ofHce  box/caller  service  fees  {>aid 
(D190). 


3.5    With  Stamps  Affixed 

PRM  with  postage  afGxed  by  the 
customer  is  handled  like  other  PRM.  No 
effort  is  made  to  identify  or  separate 
PRM  pieces  with  postage  affixed. 
Neither  the  permit  holder  nor  the 
customer  may  apply  for  a  refund  of  any 
value  of  United  States  or  foreign  postage 
stamps  afBxed. 

4.0  FORMAT 

4.1  General 

All  forms  of  printing  are  permissible 
if  legible  to  the  satisfaction  of  the  USPS. 
Handwriting,  typewriting,  or  hand- 
stamping  may  not  be  used. 

4.2  Printed  Borders 

Printed  borders  are  not  permitted  on 
letter-size  PRM. 

4.3  Print  Reflectance 

All  ink  colors  are  acceptable, 
provided  the  piece  meets  the  applicable 
standards  in  ClOO  for  FIM  C  and  C840 
for  barcoding. 

4.4  Elements 

All  the  format  elements  described  in 

4.5  through  4.10  must  appear  correctly 
on  each  PRM  piece  (see  Exhibit  4.4). 

BILUNQ  COOE  77ie-12-P 
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4.5  No  Postage  Stamp  Necessary 
Endorsement 

The  endorsement  "NO  POSTAGE 
STAMP  NECESSARY  IF  MAILED  IN 
THE  UNITED  STATES"  must  be  printed 
in  the  upper  right  comer  of  the  face  of 
the  piece.  The  endorsement  must  not 
extend  more  than  IV*  inches  from  the 
right  edge  of  the  piece. 

4.6  Prepaid  Reply  Mail  Legend 

The  legend  "PREPAID  REPLY  MAIL" 
must  appear  on  all  PRM  envelopes  and 
cards  above  the  address  in  capital  letters 
at  least  V*,  inch  high. 

4.7  Permit  Number  and  Postage 
Endorsement 

Directly  below  the  prepaid  r^ly 
legend,  the  words  "FIRST-CLASS  MAIL 
FErewHT  NO."  followed  by  the  permit 
number  and  name  of  the  issuing  post 
ofTice  (city  and  state)  must  be  shown  in 
capital  letters.  Immediately  behxw  the 
class  and  permit  number  information, 
the  endorsement  "POSTAGE  HAS  BEEN 
PREPAID  BY  ADDRESSEF'  must 
appear. 

4.8  Delivery  Address 

Unless  printed  on  an  insert  for  a 
window  envelope  under  5.2,  the 
complete  address  (including  the  permit 
holder's  name,  street  address  or  post 
ofHce  box  number,  city,  state,  and  ZIP 
Code)  must  be  printed  directly  on  the 
mailpiece,  subject  to  these  conditions: 

a.  The  address  must  include  the 
ZIP-t-4  code  that  was  preassigned  for  the 
PRM  piece. 

b.  The  bottom  line  of  the  address  must 
not  be  lower  than  Vm  inch  or  higher  than 
2V4  inches  from  the  bottom  edge  of  the 
piece. 

c.  A  clear  margin  void  of  any 
extraneous  matter  of  at  least  1  inch  is 
required  between  the  left  and  right 
edges  of  the  mailpiece  and  the  address. 

d.  Firm  unique  5-digit  ZIP  Codes, 
unless  assigned  exclusively  for  PRM, 
must  not  be  used.  A  4-digit  add-on  to 
denote  PRM  may  only  be  used  with  a 
firm  unique  5-digh  ZIP  Code 
specifically  assigned  to  PRM. 

e.  A  company  logo  is  permitted,  but 
must  be  placed  no  lower  than  V«  inch 
from  the  bottom  edge  of  the  mailpiece. 
The  logo  must  not  interfere  with  any 
required  PRM  endorsements  or  barcode. 

f.  The  upper  left  comer  of  the  address 
side  of  the  piece  is  available  for  permit 
holder  use. 

4.9  Facing  Identification  Mark  (FIM) 

A  facing  identification  mark  (FIM)  C 
must  be  printed  on  all  PRM  pieces.  The 
FIM  C  must  meet  the  physical  standards 
in  ClOO. 


4.10  Automation  Compatibility 
Standards 

Prebarcoding  of  PRM  is  required. 
PRM  must  meet  all  general  format 
standards  in  4.0,  the  applicable 
barcoding  standards  in  C840,  and  these 
standards: 

a.  The  ZIP+4  code(s)  and 
corresponding  barcode{s)  assigned  to 
the  PRM  permit  holder  by  the  USPS 
must  be  used. 

b.  The  barcode,  as  appropriate,  must 
be  placed  on  the  address  side  of  the 
piece  and  positioned  in  one  of  these 
locations: 

(1)  As  part  of  the  delivery  address 
block  under  C840  if  printed  on  an  insert 
placed  in  a  window  envelope  or, 

(2)  Within  the  barcode  clear  zone  in 
the  lower  right  comer  of  the  piece. 

5.0  ERROR  NOTinCATION 

If  the  USPS  discovers,  a  PRM  format 
error,  the  jjermit  holder  will  receive 
written  notification  of  the  error  and 
applicable  specifications.  The  permit 
holder  must  ccnrect  the  error  and  make 
sure  that  all  future  PRM  pieces  meet 
appropriate  specifications.  The  repeated 
mailing  of  PRM  with  a  format  error,  as 
determined  by  the  USPS,  is  grounds  for 
revoking  a  prepaid  reply  mail  permit. 
To  obtain  a  new  permit  after  a  PRM 
permit  is  revoked  for  not  following  PRM 
format  specifications,  a  former  permit 
holder  must  wait  90  days,  then 
complete  a  new  application/ 
authorization  process,  and  pay  the 
required  PRM  permit  fee  upon  approval. 

6.0  MAILPIECE  CHARACTERISTICS 

6.1  Paper  Weight 

All  letter-size  envelopes  and  cards 
used  for  PRM  must  meet  the  applicable 
standards  in  C810  and  C840. 

6.2  Piece  Weight 

PRM  service  may  be  used  on  all  cards 
and  envelopes  weighing  2  ounces  or 
less.  I 

6.3  Window  Envelopes 

Additional  standards  that  apply 
specifically  to  PRM  prepared  in  a 
window  or  open-panel  envelope  are: 

a.  The  endorsement  "NO  POSTAGE 
STAMP  NECESSARY  IF  MAILED  IN 
THE  UNITED  STATES,"  FIM  C.  and  the 
legend  "PREPAID  REPLY  MAIL"  must 
be  printed  on  the  address  side  of  the 
envelope.  Other  required  elements 
include  "FIRST-CLASS  MAIL  PERMIT 
NO.,"  city,  state,  and  "POSTAGE  HAS 
BEEN  PREPAID  BY  ADDRESSEE."  The 
permit  holder's  name  and  complete 
delivery  address  may  appear  on  the 
enclosure  in  the  window  or  be  printed 
directly  ofl  the  envelope. 


b.  There  must  be  at  least  a  1/8  inch 
clearance  and  no  extraneous  (non- 
address)  printing  around  the  edges  of 
the  address  shown  in  the  window,  even 
when  the  address  insert  is  moved  to  its 
full  limits  inside  the  window  envelope. 

c.  The  window  must  not  be  lower 
than  5/8  inch  from  the  bottom  edge  of 
the  envelope.  This  area  is  reserved  for 
addressing  and  barcodes  (imless  there  is 
4-3/4  inches  of  horizontal  clear  space 
for  printing  barcodes).  The  address 
showing  throvigh  the  window  must  be 
that  of  Uie  permit  holder  and  must  be  at 
least  1  inch  from  the  left  or  right  edge 
of  the  mailpiece. 

d.  Materials  covering  windows  must 
allow  the  address  to  be  readable. 

6j4  Large  Cardr 

Any  PRM  card  larger  than  the 
maximum  dimensions  in  ClOO  for  the 
card  rate  is  subject  to  postage  at  the 
First-Class  Mail  PRM  rate  foF  matter 
other  than  cards  and  must  meet  the 
apphcable  standards  in  6.1. 

6.5  PRM  Self-MaUers 

Self-mailers  are  not  permitted  in 
PRM.  I 

S930  HandKiig 

1.0  SPECL\L  HANDLING 

1.1  Description 

[In  1.1  change  "E620"  to  "E830.") 
(Amend  1.2  and  1.3  to  read  as  follows:] 

1.2  Availability 

Special  handling  service  is  available 
only  for  First-Dass  Mail,  Priority  Mail, 
and  Standard  Mail  (B)  (Parcel  Post, 
Bound  Printed  Matter,  Special  Standard 
Mail,  and  Library  Mail). 

1.3  Adititional  Services 

Special  handling  can  be  combined 
with  COD,  insured,  return  receipt  for 
merchandise,  and  deHvery 
confirmation,  if  the  applicable  standards 
for  the  services  are  met  and  the 
additional  service  fees  paid. 

1.4  Bees  and  Poultry 

Unless  sent  at  the  First-Class  or 
Priority  Mail  rates,  special  handling  is 
required  for  parcels  containing 
honeybees  or  baby  poultry. 

***** 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes^will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Nfiras, 
Chief  Coansel,  Legislative. 
[FR  Doc.  98-6553  Filed  3-13-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  206 
[Docket  No.  FR-4306-P-01] 
RIN  2S02-AH10 

Home  Equity  Conversion  Mortgages; 
Consumer  Protection  Measures 
Against  Excessive  Fees 

AGENCX:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulations  for  the  FHA 
Home  Equity  Conversion  Mortgage 
(HECM)  program  under  part  206.  The 
HECM  program  offers  FHA- insured  first 
mortgages  providing  payments  to 
elderly  homeowners  based  on  the 
accumulated  equity  in  their  homes. 
These  FHA-insured  "HECMs"  are 
commonly  referred  to  as  "reverse 
mortgages."  The  rule  is  designed  to 
protect  homeowners  in  the  HECM 
program  from  becoming  liable  for 
payment  of  excessive  fees  for  third-party 
provided  services  of  little  or  no  value. 
COMMErfT  DUE  DATE:  May  15.  1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  room  10276,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  above 
address.  Facsimile  (FAX)  comments  are 
not  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Allison,  Office  of  the  Deputy 
Assistant  Secretary  for  Single  Family 
Housing,  Room  9282,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  Telephone:  (202)  708-2733. 
(This  is  not  a  toll-free  number.)  For 
hearing-  and  speech-impaired  persons, 
this  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPtEMENTARY  INFORMATION: 

Background 

On  March  17.  1997,  HUD  issued 
Mortgagee  Letter  97-07,  which 
prohibited  FHA-approved  lenders  from 
being  involved  in  transactions  for 
HECMs  referred  by  estate  planning 
entities  charging  what  HUD  deemed  to 


be  exorbitant  fees.  Two  estate  planners 
engaged  in  the  business  of  making 
referrals  for  reverse  mortgages  sued, 
seeking  a  temporary  restraining  order 
(TRO)  and  preliminary  injunction  to 
require  HUD  to  withdraw  the  Mortgagee 
Letter  on  the  ground  that  notice  and 
comment  rulemaking  procedures  should 
have  been  followed.  A  TRO  was  issued 
on  March  26,  1997,  and  a  preliminary 
injunction  followed  on  April  11, 1997. 
Mortgagee  Letter  97-07  was  then 
withdrawn. 

Due  to  the  Secretary's  concern  about 
the  need  to  protect  senior  citizens  from 
practices  which  may  subvert  the  HECM 
process,  the  Secretary  has  determined 
that  it  is  in  the  public  interest  that  a  rule 
be  proposed  at  this  time.  The 
preliminary'tajunction  does  not' 
preclude  the  proposed  rule  set  forth 
below. 

With  respect  to  the  FHA  insurance 
program  for  HECMs,  current  FHA 
requirements  strictly  limit  the  fees  that 
a  mortgagee  can  collect.  The  FHA 
regulatioriB  currently  do  not  have  any 
express  poovisions  that  protect 
mortgagors  from  fees  collected  by  third 
parties.  This  proposed  rule  will  fill  that 
gap- 
Content  of  Ride 

The  specific  proposals  that  follow 
were  developed  to  address  actual 
practices  that  HUD  has  identified.  HUD' 
is  aware  that  specific  responses  to  such 
known  practices  may  not  be  fully 
effective  in  addressing  other  potential 
future  abusive  practices  that  may 
develop.  In  addition  to  seeking 
comments  on  whether  the  specific 
proposals  that  follow  are  necessary  or 
will  be  e^ctive.  therefore,  HUD  seeks 
information  from  the  public  on  other 
knov\m  or  potential  areas  of  abuse 
directed  at  elderly  homeowners  who 
may  be  interested  in  the  HECM 
program,  and  suggestions  regarding 
additional  regulatory  provisions  that 
HUD  should  consider  to  provide 
protection.  Depending  on  the  nature  and 
extent  of  the  additional  identified 
problems  and  solutions  and  the  need  for 
additional  public  comment  on 
additional  or  modified  provisions  not  in 
this  proposed  rule,  HUD  may  include 
such  provisions  either  in  a  final  rule,  in 
an  interim  rule  with  opportunity  for 
further  public  comment,  or  in  a  separate 
proposed  rule. 

Tne  proposed  rule  consists  of  three 
new  sections  and  amendments  to  two 
existing  sections  of  24  part  206. 

1.  Definition  of  Estate  Planning  Service 
Firm 

A  key  term — estate  planning  service 
firm — is  defined  in  an  amendment  to 


§  206.3.  The  term  identifies  such  firms 
as  individuals  or  entities  that  are  not 
HUD-approved  mortgagees  or  housing 
counseling  agencies  and  that  charge  any 
of  three  types  of  fees  or  charges 
characteristic  of  firms  charging 
excessive  fees  for  services  to  HECM 
mortgagors:  (a)  fees  other  than  those 
charged  by  the  lender  that  are 
contingent  on  the  homeowner  obtaining 
a  HECM,  and  often  based  on  a 
percentage  of  the  mortgage  amount,  (b) 
fees  for  information  that  housing 
counseling  agencies  are  otherwise 
required  to  make  available  to  mortgagors 
at  little  or  no  cost,  or  (c)  fees  for  services 
that  are  purperted  to  improve  the 
homeowner's  access  to  the  HECM 
prtjgram.  Excefitions  are  provided  for 
payment  of  fees  for  bona  fide  tax  or  legal 
or  financial  advice,  and  other  services 
specifrcally  authorized  by  HUD, 
including  loan  origination.  This  is 
intended  to  be  an  encompassing 
definition  that  cannot  be  exploited 
through  a  minor  chsuige  in  practices. 
Any  legitimate  service  provider  that  is 
concerned  about  overbreadth  of 
coverage  can  seek  specific  authorization 
from  HUD  to  exempt  it  firom  the  new 
provisions.  HUD  cecognizes  that  there  is 
likely  to  be  a  need  for  additional 
guidance  and,  if  so,  such  guidance  will 
be  issued.  It  is  expected  that  the  public 
comments  on  this  proposed  rule  will 
identify  any  areas  of  needed  guidance. 

2.  Initial  Disbursement  to  Mortgagor 

The  proposed  rule  adds  a  new 
§  206.29  to  ensure  that  funds  disbursed 
at  closing  go  to  the  mortgagor,  a  relative 
or  legal  representative  of  thejnortgagor, 
or  a  trustee  of  a  trust  for  the  benefit  of 
the  mortgagor,  and  not  to  an  interested 
third  party  such  as  an  estate  planning 
service  firm.  Exceptions  are  provided 
for  the  initial  mortgage  insurance 
premium  paid  to  HUD,  closing  costs 
authorized  under  24  CFR  206.31,  and 
amounts  required  to  discharge  any 
existing  liens  on  the  mortgagor's  home. 

3.  No  Payment  to  Estate  Planning 
Service  Firm:  No  Outstanding 
Obligations  After  Closing 

The  proposed  rule  adds  a  new 
§  206.32  to  prevent  the  mortgagor  from 
using  the  initial  draw  of  loan  proceeds 
to  pay  an  estate  planning  service  firm. 
The  mortgagee  must  also  ensure  that  no 
commitments  that  the  mortgagor 
incurred  in  connection  with  the 
mortgage  transaction,  such  as  a 
commitment  to  pay  an  estate  planning 
service  firm,  will  remain  outstanding 
after  the  initial  draw  at  closing,  except 
for  allowable  repairs  and  mortgage 
service  charges.  The  proposed  rule  thus 
addresses  a  situation  where  an  estate 
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planning  service  firm  seeks  to  "lend"  to 
a  homeowner  the  amount  of  its  fees  and 
to  demand  reimbursement  after  closing. 
The  proposed  rule  does  not  purport  to 
interjfere  with  any  legally  enforceable 
obligations  that  a  homeowner  might 
have  incurred  before  closing,  but  it 
eliminates  the  HECM  program  as  a 
possible  source  of  funding  for 
unapproved  fees.  The  proposed  rule 
would  permit  a  homeowner  to  contract 
in  connection  with  the  mortgage 
transaction  in  advance  of  closing  for 
post-closing  repairs  only  if  the  repairs 
are  required  as  a  condition  of  the  loan 
to  meet  FHA  property  standards  for 
existing  housing. 

4.  Additional  Counseling  Item 

The  proposed  rule  amends  §  206.41  to 
add  a  new  requirement  to  the 
mandatory  pre-loan  counseling  of 
HECM  mortgagors.  A  coimselor  is 
required  to  discuss  with  the  mortgagor 
whether  the  mortgagor  has  an  agreement 
with  an  estate  planning  service  firm  to 
pay  a  fee  on  or  after  closing.  If  there  is 
such  an  agreement,  a  coimselor  is 
required  to  discuss  the  extent  to  which 
services  under  the  contract  may  not  be 
needed  or  may  be  available  at  httle  or 
no  cost  firom  other  sources,  including  a 
mortgagee.  A  counselor  is  not  expected 
to  provide  any  advice  regarding  whether 
the  mortgagor  is  legally  bound  to  honor 
the  contract.  The  counselor  should, 
however,  make  sure  that  a  mortgagor 
understands  that  §  206.32,  as  discussed 
above,  will  prevent  a  mortgage  from 
being  eligible  imder  the  HECM  program 
if  a  fee  is  to  be  paid  at  or  after  closing 
to  an  estate  planning  service  firm. 


5.  Disclosure  of  Costs 

The  Act  requires  full  disclosure  to  the 
mortgagor  of  all  costs  of  obtaining  the 
HECM.  This  proposed  rule  adds  a  new 
§  206.43(a)  >  to-clahfy  that  the  mortgagee 
is  responsible  for  ensuring  that  the 
disclosure  occurs.  The  mortgagee  is 
required  to  ask  the  mortgagor  about  any 
loan-related  costs  or  obligations  that  the 
mortgagor  may  have  incurred  to  obtain 
the  HECM  (such  as  the  obligation  to  pay 
a  fee  to  an  estate  planning  service  firm 
if  the  mortgage  closes)  and  that  the 
mortgagee  is  not  required  to  disclose  in 
its  Good  Faith  Estimate.  The  mortgagee 
has  a  limited  duty;  it  may  rely  on 
information  received  from  the  mortgagor 
(unless  the  mortgagee  has  reason  to 
beUeve  that  the  information  is  faulty) 
and  it  need  not  ask  about  the  fees  of 

{>rofessionals  providing  bona  fide  tax, 
egal,  financial  advice  or  estate  planning 
services  who  do  not  meet  the  definition 
of  estate  planning  service  firm. 

6.  Lump  Sum  Disbursement 

Hie  proposed  rule  also  adds  a  new 
§  206.43(b)  to  require  the  mortgagee  to 
make  special  inquiries  of  any  mortgagor 
requesting  that  at  least  25%  of  the 
available  funds  (i.e.,  the  principal  limit 
amoimt  after  excluding  closing  costs 
and  certain  principal  limit  set  asides, 
sometimes  called  "net  principal  limit") 
be  disbursed  at  closing  to  the  mortgagor 
(or  as  otherwise  permitted  by  §  206.29, 
as  discussed  above).  The  mortgagee 
must  ascertain  whether  the  mortgagor 
plans  to  use  the  funds  to  pay  an  estate 
planning  service  firm,  and  if  so,  must 
advise  the  mortgagor  that  this  use  of 
funds  disbursed  at  closing  is  prohibited 
by  §206.32,  as  discussed  above. 


This  proposed  rule  would  not  prevent 
a  mortgagor  from  obtaining  and  making 
appropriate  payment  for  services  with 
actual  value.  Any  provider  of  services  to 
HECM  mortgagors  may  seek  HUD 
authorization  for  the  fees  it  imposes  and 
the  resultant  exclusion  from  the 
definition  of  "estate  planning  service 
firm".  HUD  seeks  to  ensiu«  that 
individuals  or  companies  who  provide 
services  do  not  unfairly  benefit  from  the 
substantial  amoimt  of  cash  that  is  made 
available  to  elderly  homeowners 
through  the  HECM  program.  This  would 
defeat  the  pubUc  purpose  of  the 
program. 

Findings  and  Certificatioiis 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  proposed  at  §§  206.32. 
206.41  and  206.43  of  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review,  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
reqiiired  to  respond  to.  a  collection  of 
information  imless  the  collection 
request  displays  a  valid  control  number. 

The  pubUc  reporting  burden  for  each 
of  these  collections  of  information  is 
estimated  to  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Informaticm  on  the 
estimated  pubfic  reporting  biurdrai  is 
provided  in  the  folk>wing  table. 


Information  collection 

Number  of 
respondents 

Responses 
per  re- 
spondent 

Total 
annnual  re- 
sponses 

Hours  per 
response 

Total  hours 

Reguletory 
rewrence 

Evidence  of  no  payment  to  estate  planning  service  firm 

8000 

16,000 

8000 

1 
1 

1 

8000 

16.000 

8000 

.10 
.25 
25 

800 
4000 
2000 

206.32 

Information  to  be  provided  by  counselor „ 

Information  to  mortgagor 

206.41 
206.43 

Total  annual  txirden  

32,000 

1 

32.000 

6800 

In  accordance  with  5  CFR 
1320.8(d)(1),  the  Department  is 
soUciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 

prartiml  utility 

■  The  former  %  206.43  was  deleted  by  a  final  rule 
published  at  61  FR  49033  (September  17, 1996). 


(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 


technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  sixty  (60)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  number  (FR-4306)  and  must  be 
sent  to:  Joseph  F.  Lackey.  Jr..  HUD  Desk 
OfGcer,  Office  of  Management  and 
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Budget,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866  as  a 
significant  regulatory  action.  Any 
changes  made  in  this  proposed  rule  as 
a  result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
Office  of  HUD's  Rules  Docket  Clerk. 
Room  10276.  451  7th  Street,  S.W., 
Washington,  D.C. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  proposes  to  codify  the 
Department's  position  which  is 
consistent  with  the  National  Housing 
Act  and  part  206  regarding  consimier 
protection.  The  rule  has  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses.  Small  businesses  are 
specifically  invited,  however,  to 
comment  on  whether  this  rule  will 
significantly  affect  them,  and  persons 
are  invited  to  submit  comments 
according  to  the  instructions  in  the 
DATES  and  COMMENTS  sections  in  the 
preamble  of  this  proposed  rule. 

Environmental  Impact 

This  proposed  rule  is  exempt  fi-om  the 
environmental  review  procedures  under 
HUD  regulations  in  24  CFR  part  50  that 
implement  section  102(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  because  of  the 
exemption  under  §  50.19(c)(1)  which 
pertains  to  "the  approval  of  policy 
docimients  that  do  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  set  out  to  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy."  This  proposed 
rule  simply  amends  an  existing 
regulation  by  increasing  the  information 
available  to  mortgagors  and  by  limiting 
the  maimer  in  which  funds  are 
disbursed. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  proposed  rule 


would  not  have  substantial  direct  effects 
on  States  or  their  political  subdivisions, 
or  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  would  result  from  this 
rule  that  affect  the  relationship  between 
the  Federal  Government  and  State  and 
local  governments. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.L.  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  proposed  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Catalog.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
HECM  program  is  14.183. 

List  of  Subjects  in  24  CFR  Part  206 

Aged,  Condominiums,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department 
proposes  to  amend  part  206  of  title  24 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  20e— HOME  EQUITY 
CONVERSION  MORTGAQE 
INSURANCE 

1.  The  authority  citation  for  24  CFR 
part  206  continues  to  read  as  follows: 

Author!^:  12  U.S.C.  1715b,  1715z-1720; 
42  U.S.C.  3535(d). 

2.  Section  206.3  is  amended  by 
adding  a  new  definition  of  "estate 
planning  service  firm"  to  read  as 
follows: 

§206.3    Definitions. 

***** 

Estate  planning  service  firm  means  an 
individual  or  entity  that  is  not  a 
mortgagee  approved  under  part  202  of 
this  title  or  a  housing  counseling  agency 
approved  under  §  206.41  and  that 
charges  a  fee  that  is: 

(a)  Contingent  on  the  homeowner 
obtaining  a  mortgage  loan  under  this 
part,  except  the  origination  fee 
authorized  by  §  206.31  or  a  fee 
specifically  authorized  by  the  Secretary; 
or 
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(b)  For  infcmnation  that  homeowners 
must  receive  under  §  206.41,  except  a 
fee  by: 

(1)  A  housing  counseling  agency 
approved  under  §  206.41;  or 

(2)  An  individual  or  company,  such  as 
an  attorney  or  accountant,  in  the  bona 
fide  business  of  generally  providing  tax 
or  other  legal  or  financial  advice;  or 

(c)  For  other  services  that  the  provider 
of  the  services  represents  are,  in  whole 
or  in  part,  for  the  purpose  of  improving 
an  elderly  homeowner's  access  to 
mortgages  covered  by  this  part  206, 
except  where  the  fee  is  for  services 
specifically  authorized  by  the  Secretary. 
•        •        *        •        • 

3.  A  new  section  206.29  is  added  to 
read  as  follows: 

S  206.29    Initial  disbursement  of  mortgage 
proceeds. 

Mortgage  proceeds  may  not  be 
disbursed  at  closing  except: 

(a)  Disbursements  to  the  mortgagor,  a 
relative  or  legal  representative  of  the 
mortgagor,  or  a  trustee  for  benefit  of  the 
mortgagor; 

(b)  Disbursements  for  the  initial  MIP 
under  §  206.105(a): 

(c)  Fees  that  the  mortgagee  is 
authorized  to  collect  under  §  206.31; 
and 

(d)  Amounts  required  to  discharge 
any  existing  liens  on  the  property. 

4.  A  new  section  206.32  is  added  to 
read  as  follows: 

§  206.32    No  outstanding  unpaid 
obligations. 

In  order  for  a  mortgage  to  be  eligible 
under  this  part,  a  mortgagor  must 
establish  to  the  satisfaction  of  the 
mortgagee  that: 

(a)  After  the  initial  payment  of  loan 
proceeds  under  §  206.25(a).  there  will  be 
no  outstanding  or  unpaid  obligations 
inciured  by  the  mortgagor  in  connection 
with  the  mortgage  transaction,  except 
for  repairs  to  the  property  required 
imder  §  206.47  and  mortgage  service 
charges  permitted  under  §  206.207(b); 
and 

(b)  The  initial  payment  will  not  be 
used  for  any  payment  to  or  on  behalf  of 
an  estate  planning  service  firm. 

5.  Section  206.41  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§206.41    Counseling. 

(a)  •  *  * 

(b)  Information  to  be  provided.  A 
counselor  must  discuss  with  the 
mortgagor: 

(1)  The  information  required  by 
section  255(1)  of  the  NHA;  and 

(2)  Whether  the  mortgagor  has  signed 
a  contract  or  agreement  with  an  estate 
planning  service  firm  that  requires,  or 
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purports  to  require,  the  mortgagor  to  pay 
a  fee  on  or  after  closing  that  may  exceed 
amounts  permitted  by  the  Secretary  or 
this  part. 

(3j  If  such  a  contract  has  been  signed 
under  §  206.41(b)(2),  the  extent  to  which 
services  under  the  contract  may  not  be 
needed  or  may  be  available  at  nominal 
or  no  cost  from  other  sources,  including 
the  mortgagee. 
***** 

6.  A  nevf  §  206.43  is  added  to  read  as 
follows: 

§  206.43    Information  to  mortgagor. 

(a)  Disclosure  of  costs  of  obtaining 
mortgage.  The  mortgagee  must  ensure 
that  the  mortgagor  has  received  full 
disclosure  of  all  costs  of  obtaining  the 


mortgage.  The  mortgagee  must  ask  the 
mortgagor  about  any  costs  or  other 
obligations  that  the  mortgagor  has 
incurred  to  obtain  the  mortgage,  as 
defined  by  the  Secretary,  in  addition  to 
providing  the  Good  Faith  Estimate 
required  by  §  3500.7  of  this  title. 

(b)  Lump  sum  disbursement.  If  the 
mortgagor  requests  that  at  least  25%  of 
the  principal  limit  amount  (after 
deducting  amounts  excluded  in  the 
following  sentence)  be  disbursed  at 
closing  to  the  mortgagor  (or  as  otherwise 
permitted  by  §  203.29),  the  mortgagee 
must  make  sufficient  inquiry  at  closing 
to  confirm  that  the  mortgagor  will  not 
use  any  part  of  the  amount  disbursed  for 
payments  to  or  on  behalf  of  an  estate 


planning  service  firm,  with  an 
explanation  of  §  206.32  as  necessary  or 
appropriate.  This  paragraph  does  not 
apply  to  the  following: 

(1)  Initial  MIP  under  §  206.105(a)  or 
fees  and  charges  allowed  under 

§  206.31(a)  paid  by  the  mortgagee  from 
mortgage  proceeds  instead  of  by  the 
mortgagor  in  cash;  and 

(2)  Amounts  set  aside  imder  §  206.47 
for  repairs,  under  §  206.205(f)  for 
property  charges,  or  §  206.207(b). 

Dated:  February  3, 1998. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  98-6587  Filed  3-13-98;  8:45  am) 
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Presidential  Determination  No.  9&-15  of  FelMuary  26,  1998 

-Certification  for  Major  Illicit  Drug  Producing  and  Drug  Tran- 
sit Countries 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  section  490(b)(1)(A)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended,  ("the  Act"),  I  hereby  determine  and 
certify  that  the  following  major  illicit  drug  producing  and/or  major  illicit 
drug  transit  countries/dependent  territories  have  cooperated  fully  with  the 
United  States,  or  have  taken  adequate  steps  on  their  own,  to  achieve  full 
compliance  with  the  goals  and  objectives  of  the  1988  United  Nations  Conven- 
tion Against  Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic  Substances: 

Aruba,  The  Bahamas,  Belize,  Bolivia,  Brazil,  China,  Dominican  Republic. 
Ecuador,  Guatemala,  Haiti,  Hong  Kong,  India,  Jamaica,  Laos,  Malaysia, 
Mexico,  Panama,  Peru,  Taiwan,  Thailand,  Venezuela,  and  Vietnam. 

By  virtue  of  the  authority  vested  in  me  by  section  490(b)(1)(B)  of  the  Act, 
I  hereby  determine  that  it  is  in  the-  vital  national  interests  of  the  United 
States  to  certify  the  following  major  illicit  drug  producing  and/or  major 
illicit  drug  transit  countries: 

Cambodia,  Colombia,  Pakistan,  and  Paraguay. 

Analysis  of  the  relevant  U.S.  vital  national  interests,  as  required  under 
section  490(b)(3)  of  the  Act.  is  attached. 

I  have  determined  that  the  following  major  illicit  drug  producing  and/ 
or  major  illicit  drug  transit  countries  do  not  meet  the  standards  set  forth 
in  section  490(b)  for  certification: 

Afghanistan,  Burma,  Iran,  and  Nigeria. 

In  making  these  determinations,  I  have  considered  the  factors  set  forth 
in  section  490  of  the  Act,  based  on  the  information  contained  in  the  Inter- 
national Narcotics  Control  Strategy  Report  of  1998.  Given  that  the  perform- 
ance of  each  of  these  countries/dependent  territories  has  differed,  I  have 
attached  an  explanatory  statement  for  each  of  the  countries/dependent  terri- 
tories subject  to  this  determination. 

You  are  hereby  authorized  and  directed  to  report  this  determination  to 
the  Congress  immediately  and  to  publish  it  in  the  Federal  Register. 


\ysv<yXM^/j^^TtKMJd^^ 


THE  WHITE  HOUSE. 
Washington,  February  26,  1998. 
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STATEMENTS  OF  EXPLANATION 
Aruba 


Aruba  is  a  major  trafficking  and  staging  point  for  international  narcotics 
trafficking  organizations  which,  transship  cocaine  and  heroin  from  Colombia, 
Venezuela  and  Suriname  to  the  United  States  and  Europe.  Its  key  position 
near  the  Venezuelan  coast  with  air  and  sea  links  to  South  America,  Europe, 
Puerto  Rico  and  other  Caribbean  locations  makes  it  a  prime  trahsshipment 
point.  Drug  shipments  are  made  primarily  via  containerized  cargo,  but  com- 
mercial airlines  and  cruise  ships  are  also  used. 

Money  laundering  organizations  use  legitimate  companies  as  fronts  to 
invest  in  land  development  and  other  construction  projects.  The  Government 
of  Aruba 's  (GO A)  Free  Trade  Zone  (FTZ),  casinos  and  resort  complexes 
are  reported  to  be  attractive  venues  for  money  laundering  and  smuggling. 
Legislation  recommended  by  four  joint  Aruba-Dutch  commissions  to  enhance 
monitoring  of  the  FTZ,  casinos,  import  and  export  of  money,  and  legal 
entities  is  pending. 

Although  Aruba  is  a  part  of  the  Kingdom  of  the  Netheriands  (GON), 
it  has  autonomy  over  its  internal  affairs  and  has  independent  decision- 
making ability  in  many  drug  policy  areas.  In  1997,  the  GOA  passed  and 
implemented  a  new  criminal  procedural  code  which  allows  for  expanded 
investigative  powers  for  local  law  enforcement  as  well  as  for  extradition 
of  nationals  subject  to  service  of  sentences  in  Aruba.  The  change  in  criminal 
procedure  removed  one  of  the  last  remaining  barriers  to  the  GOA's  full 
compliance  with  the  1988  UN  Drug  Convention  standards.  The  GOA  has 
yet  to  ask  the  Kingdom  of  the  Netherlands  (GON),  a  party  to  the  198a 
UN  Drug  Convention,  to  extend  it  to  Aruba. 

The  GOA,  as  part  of  a  joint  Netherlands-Netherlands  Antilles-Aruba  Coast 
Guard,  received  two  small  fast  patrol  boats  to  patrol  the  coastal  waters 
and  interdict  drug  shipments.  The  GOA  established  money  transaction  mon- 
itoring entities  to  review  unusual  transactions  in  the  banking  sector.  Aruban 
law  enforcement  officials  participated  in  USG-sponsored  training  courses 
for  drug  enforcement  during  1997. 

Indications  of  corruption  still  hinder  the  effectiVMiess  of  GOA  efforts 
against  international  narcotics  traffickers  and  money  launderCTS.  The  with- 
drawal of  the  OLA  party  from  the  Eman  coalition  government  and  the 
government's  subsequent  fall  in  late  1997  was  linked  in  the  press  to  the 
efforts  of  elements  within  Aruban  society  and  political  circles  who  are 
seeking  to  halt  or  reverse  recent  government  actions,  including  progress 
in  trans-national  crime,  counternarcotics  and  money  laundering  issues.  Elec- 
tions in  December  returned  no  one  party  with  a  parliamentary  majority 
and  efforts  to  form  a  new  coalition  government  have  moved  slowly.  Progress 
in  implementing  anti-drug  measures  approved  in  1997  may  be  delayed  as 
a  result  of  the  political  impasse. 


Despite  these  problems,  Aruba  generally  cooperated  in  1997  with  the 
USG  to  meet  the  goals  and  objectives  of  the  1988  UN  Drug  Convention. 


The  Bahamas 


The  USG  and  the  Government  of  the  Commonwealth  of  The  Bahamas 
(GCOB)  have  enjoyed  an  excellent,  cooperative  working  relationship  on  coun- 
ternarcotics over  the  past  decade.  The  GCOB  places  a  high  priority  on 
combating  drug  transshipments  through  its  archipelago,  as  demonstrated 
by  the  extensive  resources  it  devotes  to  this  initiative.  Nevertheless,  signifi- 
cant quantities  of  illicit  drugs  continue  to  transit  The  Bahamas  en  route 
to  the  U.S.,  and  The  Bahamas  remains  a  major  drug  transit  country.  The 
GCOB  cooperates  very  closely  with  the  USG  on  Operation  Bahamas  and 
Turks  and  Gaicos  (OPBAT).  U.S.  and  Bahamian  law  enforcement  agencies 
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worked  diligently  together  throughout  the  year  to  respond  to  increases  in 
air  and  maritime  transshipment  incidents. 

The  first  country  to  ratify  the  1988  UN  Drug  Convention,  The  Bahamas 
continues  to  take  steps  to  implement  it.  Following  passage  of  anti-monev 
laundering  legislation  (March  1996)  and  implementing  regulations  (December 
1996).  in  November  1997  The  Bahamas  submitted  its  strong  anti-monev 
laundenng  regime  to  mutual  evaluation  by  the  Caribbean  Financial  Action 
Task  Focce  (CFATF). 

During  the  year,  the  GCOB  continued  to  strengthen  its  iudicial  system 
with  assistance  from  the  USG.  However,  procedural  delays  continue  to  plague 
the  court  system,  leading  to  delays  in  drug  cases.  The  Bahamas  needs 
to  improve  the  effectiveness  of  its  court  system  in  disposing  of  drug  cases 
more  expeditiously.  roe 

The  GCOB  should  also  put  greater  emphasis  on  forfeiture  of  the  proceeds 
of  crime  and  trafficker  assets,  including  early  disposal  of  commodities  used 
in  trafficking  before  they  lose  value.  The  Bahamas  has  not  yet  designated 
the  U.S.  under  the  Bahamian  law  concerning  execution  of  foreign  forfeiture 
orders  in  The  Bahamas,  despite  repeated  U.S.  requests  since  1993.  In  past 
years.  The  Bahamas  has  prosecuted  and  convicted  some  middle-  and  low- 
level  officials  on  charges  of  narcotics  corruption. 

Belize 

The  Government  of  Belize  (GOB)  recognizes  the  problem  of  drug  transit 
through  its  territory  and  the  effect  drug  trafficking  has  on  domestic  crime 
Anti-narcotics  activities  are  centralized  in  a  committee  consisting  of  various 
f°^P°''®°!^  °^  ^^®  ^^^2®  Police  Force  (BPF)  and  the  Belize  Defense  Force 
(BDF),  with  a  dedicated  group  of  investigative  police  and  a  rapid  response 
force  called  the  Dragon  Unit.  They  are  active  in  the  fight  against  druas 
and  work  closely  with  the  USG.  The  GOB  is  party  to  the  1988  UN  Drug 
Convention.  * 

With  USG  help,  the  GOB  continued  to  work  to  upgrade  the  professionalism 
and  equipment  of  the  BPF  to  combat  violent  crime  and  narcotics  trafficking. 
A  new  two-officer  money-laundering  unit  has  recently  completed  training 
with  USG  support.  The  GOB  has  continued  its  support  of  cooperative  efforts 
to  reduce  drug  trafficking  through  its  borders  and  to  combat  the  crime 
associated  with  such  trafficking.  The  GOB  has  also  maintained  its  support 
of  regional  and  unilateral  counternarcotics  efforts. 

1997  was  a  record  year  for  cocaine  interdiction  with  more  than  two 
metric  tons  seized.  Indications  are  that  marijuana  cultivation  remained  stable 
The  efforts  of  the  Belrzean  security  forces  to  control  narco-traffic  have  been 
hampered  by  the  lack  of  manpower,  training  and  equipment,  corruption 
within  the  ranks,  and  the  relatively  large  expanse  of  uninhabited  territory 
of  the  country. 

This  improved  performance,  however,  was  tempered  by  the  mixed  record 
of  convictions  and  sentencing,  including  the  dismissal  of  an  important  case 
involving  Colombian,  Mexican,  and  Belizean  defendants.  The  Belizean  judi- 
cial system  remains  weak,  understaffed,  and  underfunded.  Although  the 
GOB  and  the  USG  reached  tentative  agreement  on  a  new  extradition  treaty 
and  a  MLAT  in  late  1996,  the  GOB  subsequently  raised  new  concerns 
about  certain  aspects  of  these  treaties  and  negotiations  were  stalled  during 
1997.  While  the  new  extradition  treaty  has  not  been  completed,  Belize 
continues  to  extradite  alleged  criminals  to  the  United  States  under  the 
1972  US-UK  extradition  treaty. 

The  GOB  needs  to  continue  to  fully  cooperate  with  the  USG  and  take 
action  to  meet  the  goals  and  objectives  of  the  1988  UN  Drug  Convention 
and  other  UN  drug  conventions.  Of  particular  importance,  the  GOB  should 
improve  its  prosecution  of  major  drug  cases,  provide  more  support  for  the 
judicial  branch,  and  conclude  negotiations  on  mutual  legal  assistance  and 
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extradition  treaties  with  the  US.  A  renewed  commitment  to  confronting 
corruption  is  essential. 

Bolivia  | 

Bolivia  is  the  world's  second  leading  producer  of  cocaine  hydrochloride, 
and  has  an  illegal  coca-cocaine  industry,  including  sophisticated  operations 
to  smuggle  essential  chemicals,  that  is  increasingly  under  the  control  of 
Bolivians.  The  participation  of  foreigners  is  more  and  more  relegated  to 
the  refining  of  base  into  cocaine  hydrochloride  and  to  transporting  cocaine 
out  of  Bolivia,  however,  this  will  diminish  as  Bolivian  traffickers  improve 
their  refining  capabilities. 

The  former  GOB  never  implemented  an  eradication  program  in  the  Yungas, 
and  quickly  discontinued  its  policy  of  arresting  and  prosecuting  persons 
who  plant  new  coca.  The  new  Banzer  govenmient  has  promised  prompt 
action  on  both  issues.  Additionally,  although  eradication  slowed  in  April 
and  did  not  effectively  resume  until  early  October,  Bolivia  exceeded  its 
gross  eradication  goal  for  1997  of  7,000  hectares  and  produced  a  net  reduction 
in  coca  cultivation  of  2  percent.  This  is  an  improvement  over  the  one 
percent  net  reduction  in  1996  and  was  largely  conducted  after  the  inaugura- 
tion of  the  new  Banzer  government.  j 

Bolivia's  new  government  is  building  a  consensus,  via  a  series  of  national 
dialogues,  for  the  country's  first  national  countemarcotics  strategy.  Their 
five-year  plan  includes  the  goal  of  totally  eliminating  illicit  coca  cultivation 
by  the  year  2002. 

Total  narcotics-related  arrests  increased  substantia  ly  in  1997,  as  did  sei- 
zures of  cocaine  products  and  essential  chemicals.  The  Special  Investigative 
Units— vetted  and  trained  in  the  U.S.— have  returned  to  Bolivia  and  are 
actively  engaged  in  their  own  operations  and  in  supporting  the  on-going 
investigations  of  other  Bolivian  countemarcotics  units.  The  Bolivian  Navy's 
Blue  Devil  Task  Force  has  been  granted  law  enforcement  authority,  a  change 
which  will  almost  certainly  result  in  greatly  improved  interdiction  results 
on  the  country's  waterways. 

The  legislature  is  considering  critical  judicial  reforms,  including  revisions 
to  Law  1008,  Bolivia's  basic  countemarcotics  law,  which  will,  when  enacted, 
greatly  improve  the  country's  court  system  and  result  in  a  fairer  and  more 
transparent  judicial  system. 

Alternative  development  initiatives  have  been  highly  successful  in  provid- 
ing farmers  viable,  licit  alternatives  and  have  helped  solidify  public  opinion 
against  coca  cultivation. 

In  1998,  the  Bolivian  government  must  act  to  prevent  new  coca  plantings 
and  conduct  eradication  efforts  in  a  sustained  and  intensified  manner.  A 
net  reduction  of  20  percent  (or  7,000  hectares)  of  coca  plantings  must  be 
achieved  in  1998  if  the  Bolivians  are  to  garner  success  for  their  5-year 
plan  to  eliminate  illicit  coca.  They  must  eliminate  individually  compensated 
eradication  for  controlling  the  cultivation  of  new  coca  fields  and  prosecute 
those  who  plant  them.  The  Blue  Devil  Task  Force  must  implement  their 
new  law  enforcement  authority  to  effect  seizures  of  narcotics  and  chemicals, 
and  arrests  of  narco-traffickers  on  Bolivia's  waterways.  Enforcement  of  re- 
cently enacted  legislation  criminalizing  money  laundering  was  delayed,  in 
1997,  pending  clarification  of  lines  of  authority  and  identification  of  funding 
sources.  Bolivia  must  move  forward  to  vigorously  implement  these  laws. 
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Brazil 

Brazil  is  a  major  transit  country  for  cocaine  shipped  by  air  river  and 
maritime  routes  from  Bolivia,  Peru,  and  Colombia  to  the  U.S.  and  Europe 
Because  of  increased  interdiction  of  trafficker  aircraft  in  Peru  (alone  the 
Peru/Colombia  air  corridor),  traffickers  have  shifted  illicit  narcotics  fliehts 
mto  Brazilian  air  space.  Brazil's  vast  and  sparsely  populated  Amazon  recion 
provides  ample  opportunity  for  traffickers  to  transship  drugs  and  chemicals 
by  air  and  riverine  routes.  A  southern  "drug  route"  also  exists  along  Brazil's 
borders  vnth  Paraguay  and  Bolivia. 

While  not  a  significant  cultivation  country.  Brazil  is  a  major  producer 
of  essential/precursor  chemicals  and  synthetic  drugs.  There  is  also  a  growing 
domestic  drug  consumption  and  addicUon  problem,  primarily  among  young 
people.  Several  key  pieces  of  counter-narcotics  legislation,  including  an 
anti-money  laundering  law,  are  under  review  in  the  congress.  Brazil's  bank 
secrecy  laws  and  its  highly  developed  financial  networks  make  it  fertile 
ground  for  money  laundering  of  drug  profits. 

Although  police  drug  seizures  in  1997  were  only  slightly  above  those 
in  1996,  anti-narcotics  law  enforcement  units  stepped  up  interdiction  activi- 
ties in  the  Amazon  region  and  along  the  southern  "drug  route."  The  govern- 
ment implemented  a  new  national  defense  policy  (since  1996)  to  allow 
the  military  to  assist  police  anli-drug  operations  in  the  Amazon.  During 
two  mapr  operations  in  that  region,  the  police  put  a  majority  of  all  clande^ 
tine  airfields  out  of  operaUon.  In  cooperation  with  neighboring  countries 
Brazilian  police  carried  out  investigations  which  disrupted  several  major 
drug  smuggling  organizations.  Brazil  also  continues  to  cooperate  in  extra- 
dition cases  of  non-Brazilian  citizens. 

To  signal  its  continued  resolve  to  deal  with  narcotics  trafficking  problems 
Brazil  signed  a  new  Letter  of  Agreement  (LOU)  for  bilateral  cooperation 
in  narcotics  control  with  the  U.S.  in  1997.  Brazil  has  bilateral  narcotics 
control  agreements  with  all  its  South  American  neighbors  as  well  as  Germany 
and  Italy.  During  a  visit  by  President  Clinton  in  October.  Brazil  signed 
a  mutual  legal  assistance  treaty  (MLAT)  with  the  U.S.  In  another  positive 
step,  the  government  incorporated  anti-money  laundering  provisions  in  a 
packet  of  emergency  measures  sent  to  Congress  in  conjunction  with  a  growing 
economic/fiscal  crisis.  This  packet  has  cleared  the  lower  house  of  the  legisla- 
ture and  IS  still  being  considered  by  the  Brazilian  senate  with  passage 
possible  in  early  1998.  Senior  government  officials  made  clear  to  U.S  inter- 
locutors during  1997  that  Brazil  was  fully  committed  to  working  with  the 
V3.  and  other  nations  in  reducing  the  traffic  in  illicit  drags  in  South 
America.  ° 


China 

China  both  remains  a  major  transit  route  for  Southeast  Asian  heroin  des- 
tined for  the  U.S.  and  other  Western  markets  and  has  had  increasingly 
to  deal  with  the  phenomenon  of  itself  becoming  such  a  market.  China 
continues  to  take  a  strong  stand  to  battle  this  trend.  In  1997,  it  further 
intensified  its  nation-wide  efforts  to  combat  drugs  by  focusing  special  atten- 
tion on  anti-drug  education.  Narcotics  seizures  also  increased,  as  did  the 
monitoring  of  precursor  chemicals:  there  was  a  four-fold  increase  over  1996 
in  the  seizures  of  such  chemicals.  China  also  moved  to  strengthen  anti- 
drug legislation  and  for  the  first  time  identified  money  laundering  as  a 
crime.  In  1997,  China  signed  a  Mutual  Legal  Assistance  Agreement  with 
India  which  placed  special  emphasis  on  narcotics  trafficking.  China  is  also 
a  party  to  all  of  the  UN  narcotics  conventions. 

USG-PRC  cooperation  on  counternarcotics  issues  improved  in  1997.  In 
October,  as  part  of  the  Joint  Statement  issued  during  the  Summit  between 
Presidents  Jiang  and  Clinton,  China  agreed  to  the  opening  of  reciprocal 
drug  enforcement  offices  in  Beijing  and  Washington  and  to  the  establishment 


12942 


of  a  Joint  Liaison  Group  on  Law  Enforcement  which  specifically  included 
narcotics  trafficking  as  one  of  the  issues  to  be  addressed.  China  hosted 
two  Drug  Enforcement  Administration  seminars  on  chemical  control,  sent 
officials  to  the  United  States  to  take  part  in  airport  interdiction  training 
and  continued  working-level  exchanges  of  information  on  international  drug 
trafficking  cases  with  USG  law  enforcement  officials.  A  direct  e-mail  link 
with  DEA  to  facilitate  information  exchange  on  drug  cases  has  been  estab- 
lished. In  April,  China  transferred  to  the  U.S.  for  prosecution  on  drug 
trafficking  charges  a  Burmese  national  in  its  custody. 

China  continues  to  struggle  with  the  corruption  and  greed  which  have 
accompanied  economic  success  and  prosperity.  The  Government  has  passed 
specific  laws  to  deal  with  officials  guilty  of  the  use,  manufacture,  or  delivery 
of  narcotics.  Penalties  for  such  transgressions  include  execution.  There  is 
no  evidence  of  high-level  official  involvement  in  the  drug  trade.  The  jux- 
taposition, however,  of  low-paid  law  enforcement  and  other  officials  with 
the  lucrative  drug  business  creates  the  potential  for  conxiption. 

Chinese  officials  have  noted  that  90  percent  of  the  heroin  flowing  into 
China  comes  from  Burma.  China's  close  trade  and  political  relationship 
with  Burma  has  facilitated  misuse  of  their  shared  2,000-kilometer  border 
by  drug  traffickers.  China  has  pledged  cooperation  in  helping  the  Burmese 
fight  narcotics  production  and  has  supported  international  programs  to  wean 
Burmese  fanners  away  from  drug  production.  China's  success — or  its  failure — 
with  regard  to  addressing  the  problem  of  Burmese  drug  production  has 
serious  implications  for  China,  for  the  rest  of  Asia  and  for  the  West. 

Dominican  Republic  I 

The  Dominican  Republic  is  an  active  transshipment  point  for  drugs  des- 
tined for  the  United  States  and  Europe.  Traffickers  smuggle  narcotics  through 
Dominican  territory  by  air,  sea,  and  along  the  country's  porous  border  with 
Haiti.  A  weak  Dominican  judicial  system  continues  to  hamper  efforts  to 
combat  the  narcotics  trade,  but  a  promising  reform  process  began  in  1997. 

The  Government  of  the  Dominican  Republic  (GODR)  continued  to  cooperate 
with  the  United  States  Government  (USG)  on  counternarcotics  objectives 
and  goals.  The  GODR  is  party  to  the  1988  United  Nations  Drug  Convention. 
It  has  enacted  a  money  laundering  and  asset  forfeiture  law  that  complies 
with  the  Organization  of  American  States  (OAS)/Inter-American  Drug  Abuse 
Control  Commission  (CICAD)  model.  The  GODR  and  the  USG  have  a  bilateral 
maritime  agreement  that  allows  for  consensual  boarding  of  sea  vessels  by 
host  country  authorities.  Dominican  authorities  cooperate  closely  on  drug 
investigation  matters  with  the  USG.  The  GODR  had  a  mixed  record  of 
drug-related  seizures  and  arrests.  There  was  a  decrease  in  marijuana  seizures 
and  arrests  for  drug-related  offenses  (1,481  arrests)  in  1997,  but  an  increase 
in  heroin  seizures  (8.3  kgs).  Cocaine  seizures  rose  slightly  from  1996  to 
1,354  kgs.  in  1997. 

This  cooperation  has  been  marred  by  the  disappointing  record  of  judicial 
and  legislative  reforms.  Dominican  law  prohibits  the  extradition  of  Dominican 
nationals,  creating  a  refuge  in  the  Dominican  Republic  for  Dominican  nation- 
als who  are  believed  to  have  committed  serious  crimes  in  the  U.S.  Pursuant 
to  an  extraordinary  and  rarely  used  Executive  Order,  the  GODR  did  extradite 
two  Dominican  nationals  to  the  United  States  in  August  1997  to  stand 
trial  on  charges  of  narcotics  trafficking  and  homicide.  Dominican  judicial 
authorities  have  yet  to  act  on  more  than  two  dozen  additional  U.S.  extradition 
requests.  An  absence  of  effective  government  supervision  of  exchange  houses 
or  remittance  operations  and  the  presence  of  large  cash  flows,  which  could 
hide  money  laundering  activity,  continue  to  make  the  Dominican  Republic 
vulnerable  to  further  money  laundering.  Money  laundering  is  not  likely 
to  diminish  until  the  GODR  aggressively  implements  the  money  laundering 
legislation. 
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Neither  the  GODR  itself  nor  senior  government  official?  encouraee  facili- 
tate, or  engage  in  drug  trafficking  or  money  laundering  as  a  matter  of 
government  policy  No  evidence  exists  that  senior  government  officials  are 
involved  in  drug  distribution  or  money  laundering.  No  senior  government 
otticial  has  been  indicted  for  drug-related  corruption  in  1997. 

Ecuador 

Ecuador  continues  to  be  a  major  transit  country  for  the  shipment  of 
cocaine  from  Colombia  to  the  United  States  and  Europe.  Ecuador  is  also 
used  by  traffickers  for  money  laundering  of  drug  profits  and  to  transit 
essential/precursor  chemicals  destined  for  Colombian  drug  labs  Cocaine 
is  shipped  primarily  by  road  from  the  Colombian  border  to  major  Ecuadorian 
ports  where  it  is  concealed  in  bulk  cargo  transported  in  large  ocean-going 
commercial  vessels.  o      o 

In  1997,  Ecuador  increased  the  number  of  interdiction  checkpoints  along 
inland  transit  routes  leading  to  ports.  With  U.S.  aid,  Ecuador  is  establishing 
a  Joint  Information  Coordination  Center  (JICC)  in  the  major  port  city  of 
Guayaquil.  Ecuador  also  hosted  a  U.S.  Customs/U.S.  Coast  Guard  team  which 
assessed  port  operations  for  top  government  officials.  The  Ecuadorian  Con- 
gress passed  legislation  authorizing  the  forfeiture  of  drug  assets  and  the 
use  of  forfeiture  funds  in  support  of  prevention,  rehabilitation,  and  police 
counter-narcotics  activities.  Police  assigned  personnel  for  U.S.-sponsored 
training  to  form  a  "controlled  chemical"  investigative  unit.  The  government 
submitted  new  legislation  to  help  police  carry  out  money  laundering  inves- 

There  is  a  long  tradition  of  cooperation  between  Ecuadorian  National 
mice  and  U.S.  law  enforcement  in  the  area  of  narcotics  control.  Still 
the  police  lack  many  of  the  resources  needed  to  deal  effectively  with  a 
narcotics  trade  directed  by  powerful  criminal  organizations  in  its  neighbor 
to  the  north,  Colombia,  and.  to  a  lesser  extent,  in  Peru  to  the  south.  Coopera- 
tion between  the  Ecuadorian  and  Peruvian  governments  is  complicated  by 
an  on-gomg,  serious,  and  occasionally  violent  border  dispute. 

Ecuador  cooperated  with  the  U.S.  to  eradicate  most  of  its  coca  crop  in 
the  1980's  and  thus  avoided  the  production  problems  that  currently  plague 
Its  neighbors  Colombia  and  Peru.  In  1997.  Ecuador  continued  to  demonstrate 
Its  willingness  to  work  closely  with  the  U.S.  in  dealing  with  other  narcotics 
issues  including  major  vulnerabilities  such  as  cocaine  transshipments,  chemi- 
cal diversions,  money  laundering,  and  judicial  corruption/inefficiency  The 
polices  canine  unit,  for  instance,  was  created  with  U.S.  assistance  and 
had  a  number  of  outstanding  successes  in  interdicting  cocaine  shipments 
in  1997.  Ecuador  has  also  signalled  a  willingness  to  discuss  and  work 
out  ways  in  the  near  future  to  cooperate  with  the  U.S.  in  maritime  interdic- 
tion. 


Guatemala 

With  peace  a  reality  after  thirty  six-years  of  internal  conflict.  President 
Arzu  has  made  public  security  a  top  priority  and  has  shown  special  interest 
in  ensunng  maximum  cooperation,  with  the  United  States  in  combatting 
counternarcotics  trafficking  through  Guatemala  and  in  the  region. 

Guatemala  is  located  half  way  between  the  U.S.  and  Colombia  and  contin- 
ues to  be  a  transshipment  and  storage  point  for  cocaine  destined  for  the 
US  via  Mexico.  There  has  been  a  marked  increase  in  the  use  of  truck 
and  shipping  containers.  Guatemala  has  made  major  improvements  to  a 
self-financed  port  security  program  which  expanded  operations. 

A  major  initiative  resulted  in  the  transition  from  the  old  national  and 
treasury  police  forces  to  the  new  National  Civilian  Police  (PNC)  and  the 
consolidation  of  various  paramilitary  law  enforcement  agencies.  The  Depart- 
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ment  of  Anti-Narcotics  Operations  (DO AN),  a  specially  equipped  civilian 
police  command,  was  transferred  to  the  PNC  after  re-training  and  a  major 
pay  increase.  With  USG  assistance,  the  DOAN  seized  almost  6  metric  tons 
of  cocaine  in  1997.  There  was  also  steady  progress  in  the  successful  prosecu- 
tion of  narcotics-related  crimes  with  over  90  per  cent  of  those  accused 
being  convicted. 

Guatemala  works  closely  with  USG  organizations  to  stem  the  flow  of 
drugs  through  Guatemala,  but  has  not  yet  enacted  necessary  legisl^ion  to 
implement  all  the  provisions  of  the  1988  UN  Convention  on  narco-trafficking. 
The  Government  of  Guatemala  (GOG)  does  not  encourage  or  facilitate  il  icit 
production  or  distribution  of  narcotic  or  psychotropic  drugs  or  controlled 
substances. 

Guatemalan  studies  show  that  drug  use  is  on  the  rise  in  most  age  groups 
with  cocaine  use  increasing  rapidly.  However,  Guatemala  has  recently  com- 
pleted a  comprehensive  national  drug  plan  which  is  scheduled  to  be  imple- 
mented starting  in  January  1998  and  which  includes  an  ambitious  demand 
reduction  program. 

Haiti 

Already  confronted  by  a  wide  array  of  issues  that  compete  for  the  attention 
of  its  limited  professional  and  managerial  talent,  the  Government  of  Haiti 
(GOH)  and  its  criminal  justice  institutions  are  severely  strained  by  increased 
international  narcotics  trafficking  activities.  Haiti's  fledgling  national  police 
force  is  hampered  by  a  lack  of  manpower,  training,  equipment,  and  experi- 
ence. The  poorest  nation  in  the  Western  Hemisphere,  Haiti  is  particularly 
vulnerable  to  the  corrosive  effects  of  narcotics-related  corruption.  Haiti's 
weak  and  ineffective  judicial  system  has  a  poor  track  record  of  narcotics 
prosecutions.  Haiti  is  a  party  to  the  1988  UN  Drug  Convention. 

Because  of  a  significant  increase  in  the  detected  activities  of  Colombian 
drug  trafficking  organizations  in  Haiti  in  1994.  Haiti  was  added  to  the 
list  of  major  drug  producing  and  transit  countries  in  1995.  Due  in  measure 
to  effective  USG  interdiction  efforts  around  Puerto  Rico  and  the  Virgin 
Islands  in  1997,  traffickers  have  increasingly  targeted  Haiti's  long, 
undefended  coastline  for  narcotics  deliveries  intended  for  transshipment 
(often  throughthe  Dominican  Republic)  to  the  US.  In  response  to  this  growing 
threat,  the  GOH,  within  its  existing  capacity,  cooperated  fully  with  the 
United  States  Government  (USG)  in  counternarcotics  efforts  in  1997.  The 
GOH  must  build  upon  the  positive  steps  it  has  already  taken  to  more 
aggressively  seize  narcotics  shipments,  pursue  and  prosecute  narcotics  traf- 
fickers, and  investigate  all  allegations  of  governmental  corruption  with  a 
view  to  effective  prosecution. 

The  GOH  is  slowly  but  incrementally  putting  into  place  the  legal  mecha- 
nisms and  governmental  policies  to  counter  organized  trafficking  elements. 
This  effort  has  been  hampered  overall  by  the  ongoing  political  impasse 
over  a  parliamentary  quorum.  In  1997,  the  GOH  and  the  USG  signed  a 
Maritime  Gcunterdrug  Agreement.  In  1997,  the  Haitian  Coast  Guard  (HCG) 
and  the  U.S.  Coast  Guard  (USCG)  cooperated  in  four  separate  maritime 
interdictions  that  yielded  over  2  metric  tons  of  cocaine  and  five  tons  of 
marijuana.  With  USG  support,  the  Counternarcotics  Unit  of  the  Haitian 
National  Police  (CNU)  was  staffed,  trained  and  partially  deployed  in  1997. 
A  fully-deployed  CNU  is  scheduled  to  move  to  a  permanent  headquarters 
facility  at  the  Port  au  Prince  airport  in  1998. 

In  response  to  allegations  of  drug-related  corruption  within  the  Haitian 
government,  the  Haitian  National  Police  arrested  21  police  and  judicial 
officials  for  suspected  complicity  in  narcotics  trafficking  in  1997.  A  Ministry 
of  Justice  (MOJ)  Special  Advisor  on  Narcotics  Matters  drafted  a  national 
narcotics  strategic  plan,  completed  draft  legislation  on  money  laundering, 
and  updated  archaic  Haitian  narcotics  laws.  That  said,  corruption  remains 
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an  important  USG  concern,  as  does  the  need  for  successful  prosecutions 
01  narcotics  traffickmg  cases. 

In  1997.  the  GOH  continued  to  give  USG  officials  high-level  assurances 
ot  Its  commitment  to  drug  control,  and  those  assurances  have  been  supported 
by  progress  in  establishing  Haitian  counter-drug  institutions.  However  Haiti 
still  has  a  number  of  major  goals  to  achieve  before  it  will  be  able  to 
take  significant,  independent  action  in  counternarcotics. 

Once  a  new  Prime  Minister  and  a  new  government  are  installed,  the 
Maritime  Counterdrug  Agreement  and  the  MOJ's  legislation  can  be  submitted 
tor  Parliamentary  approval  and  a  National  Narcotics  Plan  approved  at  the 
cabinet  level.  The  USG  will  continue  to  work  with  the  GOH  to  achieve 
Parliamentary  passage  of  pending  and  planned  legislation  and  its  vigorous 
implementation,  continued  training  the  GNU.  and  the  institution  of  anti- 
con-uption  steps  within  the  ranks  in  further  compliance  with  the  goals 
and  objectives  of  the  1988  UN  Drug  Convention  and  the  terms  of  our 
bilateral  agreements  and  treaties. 

?^xJ/?^  ^^"  remain  engaged  in  increasing  the  capacity  of  the  HCG 
and  GNU  to  meet  the  threat  posed  by  traffickers.  The  USG  will  also  help 
improve  the  overall  security  of  the  Port-au-Prince  Airport  to  inhibit  the 
flow  of  drugs  via  air  links  to  the  U.S.  Additional  counternarcotics  objectives 
tor  Haiti  include  targeting  at  least  one  major  international  narcotics  organiza- 
tion for  significant  interdiction  efforts  and  enacting  civil  and  administrative 
asset  forfeiture  provisions  to  facilitate  targeting  of  trafficker  assets  and  com- 
panion legislation  requiring  use  of  the  forfeited  funds  solely  for  counter- 
narcotics interdiction  and  enforcement  operations. 

Hong  Kong  Special  Administrative  Region 

The  Hong  Kong  Special  Administrative  Region  remains  a  taraet  point 
for  money  launderers  and  drug  traffickers.  USG  officials  believe  that  Hong 
Kong  traffickers  control  large  portions  of  Southeast  Asian  narcotics  destined 
for  the  West,  including  the  United  States.  In  1997,  however,  there  were 
no  seizures  of  heroin  destined  for  the  U.S.  which  could  be  tied  to  Hong 
Kong  Itself.  Hong  Kong  has  strengthened  money  laundering  guidelines  appli- 
cable to  Its  financial  institutions,  securities  firms  and  the  insurance  sector 
It  also  enacted  the  1997  Drug  Trafficking  Order,  which  allows  for  the  enforce- 
ment of  confiscation  orders  issued  by  countries  that  are  signatories  to  the 
1988  UN  Drug  Convention,  thus  enhancing  Hong  Kong's  ability  to  recover 
the  proceeds  of  drug  trafficking.  With  Hong  Kong's  reversion  to  Chinese 
sovereignty  in  July  1997.  the  1988  UN  Drug  Convention  has  for  the  first 
time  been  made  applicable  to  Hong  Kong.  The  U.S.-Hong  Kong  Extradition 
Agreement  was  ratified  by  the  U.S.  in  November  1997  and  came  into  force 
in  January  of  this  year.  The  new  U.S.-Hong  Kong  Mutual  Legal  Assistance 
Agreement  awaits  Senate  action. 

Close  cooperation  between  Hong  Kong  law  enforcement  agencies  and  the 
Public  Security  Bureau  of  Guangdong  Province  resulted  in  increased  seizures 
on  the  mainland  of  heroin  which  would  otherwise  have  entered  Hong  Kong 
In  conformity  with  the  1988  UN  Drug  Convention,  Hong  Kong  amended 
Schedules  l  and  2  of  its  Control  of  Chemicals  Ordinance  to  place  the 
salts  of  17  chemicals  under  licensing  control.  Hong  Kong  also  issues  pre- 
export  notifications  to  destination  countries  of  precursor  chemical  shipments 
so  as  to  prevent  diversions.  As  noted  by  the  International  Narcotics  Control 
Board,  Hong  Kong  stopped  three  suspicious  chemical  shipments  in  1997. 
Hong  Kong  will  face  the  second  review  of  its  system  by  the  Financial 
Action  Task  Force  in  1998  and  has  carefuUv  reviewed  its  existing  body 
of  narcotics-related  legislation  and  practices  in  preparation  for  that  review. 

There  is  no  reported  narcotics-related  corruption  among  senior  government 
or  law  enforcement  officials  in  Hong  Kong.  Cooperation  between  the  U.S. 
and  Hong  Kong  on  counternarcotics  matters  remains  both  wide-ranging  and 
excellent.  Hong  Kong  and  USG  personnel  conducted  several  joint  narcotics 
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investigations  in  1997.  resulting  in  a  number  of  arrests  and  drug  seizures, 
as  well  as  in  financial  seizures.  In  August.  U.S.,  Hong  Kong  and  Mexican 
officials  also  successfully  coordinated  a  controlled  delivery  to  Mexico  of 
150  kilograms  of  pseudoephedrine  originating  in  China.  Hong  Kong  Customs 
and  Excise  authorities  provided  two  instructors  to  assist  DEA's  diversion 
training  team  in  conducting  two.  one-week  seminars  in  China.  Locally  posted 
DEA  officers  continue  to  provide  monthly  briefings  at  the  Hong  Kong  Police 
Command  School. 

India 

India,  an  important  producer  both  of  licit  and  illicit  narcotics,  is  a  cross- 
roads for  international  narcotics  trafficking.  It  is  the  world's  largest  producer 
of  licit  opiates  for  pharmaceutical  use  and  the  only  producer  of  licit  gum 
opium.  Some  opium  is  diverted  from  the  country's  legal  production,  although 
it  is  difficult  to  ascertain  the  exact  amount.  The  Government  of  India  esti- 
mates diversion  at  about  10  percent,  although  it  may  be  as  high  as  30 
per  cent.  Illicit  poppy  cultivation  declined  significantly  in  the  past  year, 
form  47  metric  tons  (mts)  to  30  mts,  according  to  USG  estimates.  India's 
location  between  the  two  main  sources  of  illicitly  grown  opium,  Burma 
and  Afghanistan,  as  well  as  its  well-developed  transportation  infrastructure, 
makes  it  an  ideal  transit  point  but  heroin  transshipment  is  not  as  significant 
as  in  neighboring  Pakistan.  Thailand  and  China  and  there  is  no  evidence 
that  opiates  transshipped  through  India  reach  the  U.S.  in  significant  amounts. 

As  a  licit  producer  of  opium,  India  must  meet  an  additional  certification 
requirement.  In  accordance  with  Section  490(c)  of  the  Foreign  Assistance 
Act,  it  must  maintain  licit  production  and  stockpiles  at  levels  no  higher 
than  those  consistent  with  licit  market  demand  and  take  adequate  steps 
to  prevent  significant  diversion  of  its  licit  cultivation  and  production  into 
illicit  markets  and  to  prevent  illicit  cultivation  and  production. 

Indian  opium  gum,  the  principal  source  of  thebaine,  and  alkaloid  essential 
to  certain  pharmaceuticals,  is  purchased  by  U.S.  pharmaceutical  firms.  Be- 
tween 1994  and  1996,  India  had  difficulty  meeting  its  production  goals 
and  satisfying  the  world  demand  for  this  narcotic  raw  material.  Reduction 
in  acreage,  a  severe  drought  which  limited  crops  and  inaccurate  physical 
inventories  over  the  last  20  years  led  to  a  depleted  stockpile  and  large 
discrepancies  in  inventory  which  were  discovered  in  1994. 

Starting  in  1995.  India  took  a  number  of  steps  to  increase  licit  opium 
productivity  and  the  licit  opium  stockpile.  To  increase  future  inventory 
accuracy,  the  traditional  method  of  storing  liquid  opium  in  large,  open 
vats,  resulting  in  undetermined  losses  due  to  evaporation,  was  changed 
to  a  system  of  sealed  cans.  To  ensure  a  more  secure  stockpile,  the  GOI 
increased  the  opium  crop  by  increasing  each  year  the  minimum  qualifying 
yield  per  hectare  with  which  each  fanner  must  comply.  Opium  output 
grew  each  year,  from  833  mts  in  1995  to  849  mts  in  1996  to  1,341  mts 
in  1997.  The  GOI  also  sharply  increased  its  seizures  of  diverted^  licit  opium. 
Greater  GOI  attention  to  increasing  licit  opium  yields  both  increased  the 
amount  of  narcotic  raw  material  available  to  purchasers  and  ensured  a 
more  stable  stockpile.  Following  years  of  an  inadequate  supply,  this  year's 
increased  production  finally  gives  India  a  licit  stockpile  consistent  with 
market  demand. 


In  1997.  India  took  five  important  steps  to  increase  licit  opium  production 
to  meet  market  demand  while  curtailing  the  diversion  of  licit  opium.  Thes^ 
steps  include:  A)  raising  the  minimum  qualifying  yield  (MQY)  for  relicensing 
to  cultivate  opium  poppy  from  48  to  52  kilograms  per  hectare;  B)  increasing 
GOI  vigilance  of  poppy  farmers  with  direct  farm  visitation  by  enforcement 
personnel  to  ensure  all  harvested  opium  is  turned  in  to  government  ware- 
houses; C)  seizing  11  mts  of  raw  opium  harvested  by  licit  cultivators,  but 
not  declared  to  the  government  in  1997  as  opposed  to  the  2  mts  of  diverted 
licit  opium  seized  in  1996;  D)  quickly  averting  the  harmful  effects  of  a 
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cultivator  strike  by  licensing  new  farmers  to  replace  the  striking  cultivators- 
and  E)  making  offenses  relating  to  cultivation  and  embezzlement  of  opium 
by  licensing  cultivators  on  par  with  other  trafficking  offenses,  resulting 
in  long  prison  terms  and  heavy  fines  upon  conviction. 

While  these  are  adequate  steps  to  curb  diversion,  the  USG  believes  even 
more  could  be  done  and  will  work  with  the  GOI  to  increase  diversion 
controls.  USG  offers  to  help  the  Government  of  India  (GOI)  with  a  survey 
of  the  licit  opium  fields  have  not  yet  been  acted  upon.  A  well-designed 
crop  study  would  provide  accurate  data  on  crop  yields  and  would  be  an 
important  step  in  establishing  practicable  levels  of  minimum  qualifying  yield 
The  data  could  also  be  used  to  extrapolate  the  level  of  diversion  The 
USG  hopes  to  work  with  the  GOI  on  a  future  joint  opium  crop  yield  survey 
Scientists  from  the  U.S.  Department  of  Agriculture  and  the  GOI  have  collabo- 
rated on  the  design  of  a  poppy  survey. 

India  also  has  illicit  cultivation,  primarily  in  Jammu  and  Kashmir,  where 
GOI  control  is  challenged  by  insurgent  groups  and  in  the  remote  hills 
ot  Uttar  Pradesh.  USG  surveys  between  1994  and  1997  indicated  illicit 
cultivation  of  opium  poppy  decreased  steadily,  with  the  estimated  yield 
declining  from  82  mts  of  opium  to  39  mts.  The  GOI  locates  and  destroys 
Illicit  cultivation  with  vigor,  but  in  some  areas,  such  as  Jammu  and  Kashmir 
GOI  control  is  challenged  by  insurgencies.  The  USG  supplies  satellite  data 
along  with  coordinates  of  suspected  areas  of  illicit  poppy  cultivation  and 
the  GOI  has  carried  out  extensive  field  surveys  and  some  random  aerial 
surveys,  some  with  DEA  assistance. 

The  GOI  has  made  significant  progress  in  controlling  the  production  and 
export  of  precursor  chemicals.  Trafficking  in  illegally  produced  methaqualone 
(mandrax).  a  popular  drug  in  Africa,  is  still  a  major  problem.  The  GOI 
has  a  cooperative  relationship  with  the  DEA.  which  is  appreciative  of  Indian 
efforts  to  control  trafficking  in  precursor  chemicals.  However,  authorities 
have  had  limited  success  in  prosecuting  major  narcotics  offenders  because 
of  the  lack  of  enforcement  ftinding  and  weaknesses  in  the  intelligence  infra- 
structure. 

India  met  formally  several  times  in  1997  with  Pakistan  to  discuss  narcotics 
matters  and  is  conunitted  to  continuing  consultaUons  in  1998.  Although 
these  meetings  have  produced  limited  results,  they  are  an  important  step 
toward  much-needed  regional  narcotics  cooperation.  India  has  also  met  with 
Burmese  officials  along  the  border. 

India  is  party  to  the  1988  UN  Drug  Convention,  but  has  not  yet  enacted 
supporUng  legislation  on  asset  seizures  or  money  laundering.  The  substantive 
steps  India  has  taken  in  controlling  illicit  narcotics  growrth  and  in  increasing 
the  harvest  of  licit  opium  while  at  the  same  time  tightening  controls  on 
the  licit  crop  to  prevent  diversion  qualify  India  for  certification. 

Jamaica 

Jamaica  is  a  producer  of  marihuana  and  an  increasingly  significant  cocaine 
transshipment  country.  The  Government  of  Jamaica  (GOJ)  made  some 
progress  during  1997  toward  meeting  the  goals  and  objectives  of  the  1988 
UN  Drug  Convention,  to  which  it  became  a  party  in  December  1995.  and 
of  our  bilateral  cooperation  agreements  and  treaties.  Counterdrug  cooperation 
between  DEA  and  the  Jamaica  Constabulary  Force  QCF}  remained  at  high 
levels,  and  cannabis  eradication  increased  from  473  hectares  in  1996  to 
683  hectares  in  1997,  despite  severe  resource  constraints.  In  October,  par- 
liament passed  a  master  national  drug  abuse  prevention  and  control  plan 
which  complies  with  the  OAS/CICAD  model.  Many  important  actions  how- 
ever, still  remain  to  be  taken  by  the  GOJ  to  fully  meet  the  counterdrug 
goals  and  objectives. 

During  1997,  the  GOJ  extradited  to  the  U.S.  three  Jamaican  national  ftigi- 
tives  from  U.S.  justice,  compared  to  1996.  when  the  GOJ  returned  one 
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Jamaican  national  under  a  waiver  of  extradition,  one  U.S.-Jamaican  dual 
national  who  returned  voluntarily  and  six  U.S.  national  fugitives  who  re- 
turned voluntarily  or  were  deported  to  the  U.S.  One  U.S.  national  died 
in  Jamaica  in  1996  while  extradition  proceedings  were  pending.  The  U.S. 
seeks  early  resolution  of  the  26  active  extradition  cases  currently  pending 
with  Jamaica.  Although  both  countries  have  begun  to  utilize  the  bilateral 
Mutual  Legal  Assistance  Treaty  (MLAT),  Jamaica  needs  to  speed  up  its 
execution  of  U.S.  mutual  legal  assistance  requests. 

By  year's  end,  the  GOJ  had  not  yet  tabled  in  parliament  any  precursor 
and  essential  chemical  control  legislation.  In  September  1997,  however, 
the  GOJ  signed  with  the  USG  a  letter  of  agreement  (LOA)  which  details 
USG  countemarcotics  assistance  to  be  provided  and  GOJ  actions  to  be  taken. 
This  agreement  includes  a  GOJ  commitment  to  introduce  into  parliament 
a  precursor  chemical  control  law  by  April  1998.  I 

In  November  1997,  the  GOJ  amended  its  1996  anti-money  laundering 
law  to  mandate  reporting  of  all  cash  transactions  of  U.S.  $10,000  equivalent 
or  more.  Previously,  the  law  incorporated  a  threshold  reporting  requirement 
for  all  transaction  types.  Further  amendments  are  required  to  bring  Jamaica 
into  full  compliance  with  the  recommendations  of  the  Caribbean  Financial 
Action  Task  Force  (CFATF).  Although  there  are  four  cases  pending,  to  date 
there  has  been  no  adjudication  of  money  laundering  cases.  In  February 
1998.  a  Jamaican  court  granted  the  first  forfeiture  order,  under  the  1994 
law,  of  assets  of  a  convicted  drug  dealer;  however,  Jamaica  has  not  provided 
for  earmarking  of  forfeited  assets  for  counterdrug  purposes. 

In  the  area  of  drug  enforcement.  GOJ  drug  arrests  and  cocaine  and  hashish 
oil  seizures  increased  in  1997  torn  1996  levels,  but  marijuana  seizures 
were  down  substantially.  A  maritime  law  enforcement  cooperation  agreement 
was  signed  by  the  GOJ  and  USG  in  May  1997;  on  February  24,  1998, 
the  GOJ  notified  the  USG  that  it  had  completed  its  constitutional  requirements 
for  the  entry  into  force  of  the  agreement.  A  return  notification  firom  the 
USG  brings  the  agreement  into  force.  The  United  States  hopes  that,  with 
the  agreement  in  force,  maritime  cooperation  with  Jamaica  will  improve. 
The  GOJ  needs  to  reinvigorate  the  previously  successful  joint  Jamaica  Con- 
stabulary Force  (JCF)-DEA  Operation  Prop  Lock,  which  seized  only  one 
trafficker  plane  during  1997,  and  that  had  to  be  returned  to  its  owner 
for  lack  of  probable  cause. 

Drugs  in  export  shipments  continued  to  threaten  Jamaica's  legitimate  com- 
merce during  1997.  At  GOJ  invitation,  U.S.  agencies  conducted  an  export 
security  assessment  and  reconunended  remedial  actions  to  improve  security 
at  air-  and  seaports.  The  GOJ  needs  to  carry  out  these  recommendations. 
During  1997,  there  were  reports  in  the  Jamaican  media  about  drug-related 
corruption  of  police  and  a  resident  magistrate,  the  latter  of  whom  was 
arrested  on  corruption  charges.  The  GOJ  also  needs  to  take  strong  steps 
to  control  drug-related  public  corruption.  A  wide-ranging  bill  dealing  with 
corruption  of  public  officials  was  tabled  in  parliament,  with  passage  expected 
in  early  1998. 

Parliamentary  passage  of  introduced  and  planned  legislation  and  its  vigor- 
ous implementation  will  be  necessary  for  Jamaica  to  meet  fully  the  goals 
and  objectives  of  the  1988  UN  Drug  Convention  and  the  terms  of  our 
bilateral  agreements  and  treaties. 


Laos 


Laos  remains  the  world's  third  largest  producer  of  illicit  opium.  Despite 
concerted  efforts  by  the  government,  Laos'  estimated  potential  production 
as  a  result  of,  the  1997  growing  season  was  210  metric  tons,  up  5  percent 
from  1996.  Cultivation  increased  by  12  percent,  with  most  of  the  increase 
in  the  mora  isolated  northwest  of  the  country.  Opium  production  remained 
low,  however,  within  the  USG-funded  Houaphanh  alternative  development 
project  area.  Laos'  proximity  to  important  ports  and  trade  routes  also  places 


UMI 


Federal  Register/Vol.  63.  No.  50 /Monday.  March  16.  1998 /Presidential  Documeats  12949 


It  on  the  traffickii^  routes  for  drugs  destined  for  the  West,  including  the 
u  TTv^^^^'^^^S  ^®  phenomenon  of  "economic  opportunism"  sueeested 
by  UNDCP  experts  as  contributing  to  increased  opium  production  Lao  au- 
thorities agreed  in  1997  to  a  USG  proposal  to  begin,  for  the  first  time 
an  eradication  program  in  areas  where  alternative  development  projects  ar^ 
in  place.  Lao  law  enforcement  officials  made  their  largest  heroin  seizure 
ever  (62^3  kilograms)  in  Luang  Prabhang  Province  in  May,  highlighting  the 
increased  effectiveness  of  Laos'  countemareotics  enforcement  efforts  Laos 
also  ratified  the  1971  UN  Convention  on  Psychotropic  Substances  and  has 
indicated  it  may  ratify  the  1988  UN  Drug  Convention  in  1998,  after  passage 
of  requuBd  legislation.  ^       * 

In  keeping  with  its  plan  to  address  all  aspects  of  the  drug  problem  in 
Laos,  the  Government  of  Laos  has  emerged  as  an  increasingly  active  player 
in  regional  and  international  countemareotics  efforts.  In  July  it  hosted  a 
trilateral  ministerial  meeting  with  Burma  and  Thailand  to  addr^s  problems 
of  Illicit  drug  production  and  trafficking.  Laos  also  signed  bilateral  counter- 
narcotics  cooperation  agreements  with  Burma  and  the  Philippines  It  was 
selected  to  serve  a  four-year  term  on  the  UN  Commission  on  Narcotic  Drucs 
which  began  this  January.  * 

USG-Lao  countemareotics  cooperation  remains  a  center  point  of  the  overall 
relationship  and  continues  to  be  excellent.  USG  countemareotics  assistance 
to  Uos  has  increased  as  the  Lao  have  moved  toward  a  countemareotics 
policy  which  seeks  to  balance  alternative  development,  law  enforcement 
eradication  and  demand  reduction  regimes.  In  order  for  Laos  to  avoid  the 
stigma  attached  to  nareo-societies.  it  must  control  opium  cultivation,  produc- 
tion and  trafficking  before  modernization  exacerbates  those  problems  It 
will  a  so  have  to  deal  with  the  problems  posed  by  eormption,  including 
possible  narcotics-related  eormption.  among  military  and  government  offi- 
cials The  USG's  commitment  to  Laos  has  been  made  both  in  response 
to  the  determination  thus  far  shown  by  the  Government  of  Uos  and  in 
recognition  of  Laos'  need  for  assistance  in  accomplishing  its  stated  counter- 
narcotics  goals. 

Malaysia 

For  geographic  and  historical  reasons  Malaysia  remains,  and  likely  will 
remain  for  some  time,  a  significant  transit  country  for  U.S.  and  European- 
bound  heroin.  Top  Malaysian  leaders,  including  the  Prime  Minister,  are 
deeply  concerned  by  Malaysia's  dmg  problem  and  have  made  combating 
illicit  drugs  one  of  Malaysia's  top  national  priorities.  Police,  armed  with 
stiff  anti-trafficking  laws  that  provide  for  detention  without  trial  and.  in 
some  cases,  mandatory  death  sentences,  prosecute  dmg  crimes  vigorously 
The-  Anti-Narcotics  Division  of  the  police  now  enjoys  department  status 
Unlike  some  of  its  neighbors.  Malaysia  is  prepared  to  move  against  eormp- 
tion. Several  police  officers  were  arrested  and  prosecuted  for  dmgs-related 
corruption.  Police  also  arrested  several  mid-level  police  officers  and  other 
government  officials  including  a  Malaysian  diplomat,  who  was  later  acquitted 
of  drug  smuggling  charges.  A  newly  amended  anti-corruption  act  gave  the 
police  additional  powers  to  prosecute  corruption  in  1997. 

The  government  has  also  devoted  new  resources  to  dmg  rehabilitation. 
In  1997  Malaysian  authorities  launched  new  initiatives  aimed  at  combatting 
drug  use  among  the  young,  improving  drug  rehabilitation  techniques,  and 
combatting  the  spread  of  psychotropic  pills.  Cooperation  with  the  USG 
on  combatting  dmg  trafficking  has  been  excellent.  The  U.S.-Malaysian  Extra- 
dition Treaty  came  into  force  in  1997.  Positive  discussions  on  a  Mutual 
Legal  Assistance  Treaty  continued.  Malaysia  is  working  on  legislation  govern- 
ing asset  forfeiture  and  management  of  seized  assets  to  complement  the 
MLAT.  Malaysia  is  a  party  to  the  1961  UN  Single  Convention  and  its 
1972  Protocol,  the  1971  UN  Convention  on  Psychotropic  Substances  and 
the  1988  UN  Drug  Convention. 


12950 


Federal  Register /Vol.  63,  No.  50 /Monday,  March  16.  1998 /Presidential  Documents 


6  3 


ISS 


MR 


Mexico 


I 


UMI 

The  issue  of  illicit  narcotics  trafficking,  and  related  crimes,  remains  at 
the  top  of  the  bilateral  agenda  between  the  U.S.  and  Mexico.  These  issues 
figured  prominently  in  meetings  in  which  Presidents  Clinton  and  Zedillo 
approved  documents  which  form  the  basis  of  counternarcotics  cooperation 
between  the  United  States  and  Mexico.  In  May,  the  two  Presidents  issued 
the  "Declaration  of  the  U.S.-Mexico  Alliance  Against  Drugs"  and  released 
the  Bi-National  Drug  Threat  Assessment.  In  November,  the  two  Presidents 
approved  a  summary  of  a  binational  drug  strategy.  Both  leaders  have  commit- 
ted to  strengthen  their  governments'  respective  anti-drug  efforts  and  to  con- 
tinue to  work  toward  closer  and  more  effective  bilateral  anti-drug  cooperation. 

The  U.S./Mexico  High-Level  Contact  Group  on  Narcotics  Control  (HLCG) 
and  the  Senior  Law  Enforcement  Plenary  continued  to  serve  as  the  principal 
senior-level  fora  for  expanding  and  enhancing  bilateral  counter-drug  coopera- 
tion. The  HLCG  met  three  times  in  1997,  the  Plenary  twice,  and  their 
technical  working  groups,  which  cover  issues  ranging  from  chemical  control 
to  demand  reduction,  met  throughout  the  year.  The  HLCG  supervised  the 
preparation  of  the  bilateral  threat  analysis  and  the  United  States/Mexico 
Binational  Drug  Strategy,  which  was  released  on  February  6, 1998. 

During  1997,  the  Government  of  Mexico  (GOM)  took  steps  to  begin  imple- 
menting the  important  legislative  reforms  of  1996  to  advance  its  national 
efforts  against  drug  trafficking  and  organized  crime.  It  developed  a  number 
of  specialized  investigative  units,  such  as  the  Organized  Crime  and  Financial 
Intelligence  Units,  to  implement  those  laws.  The  Bilateral  Border  Task  Forces, 
created  in  1996,  had  to  be  reconstituted  in  1997,  however;  Mexican  personnel 
are  assigned  and  working  in  these  units,  but  are  cooperating  with  U.S. 
law  enforcement  counterparts  on  a  limited  basis.  Agents  assigned  to  the 
new  Special  Prosecutor's  Office  and  to  the  elite  investigative  units  underwent 
more  rigorous  screening  and  background  checks  than  their  predecessors 
and  the  process  is  being  expanded  to  all  parts  of  the  Office  of  the  Attorney 
General  [PGR).  The  GOM  improved  training  for  the  new  agents,  and  plans 
to  improve  salaries  and  benefits  as  well.  The  U.S.  provided  training,  technical 
and  material  support.  I 

The  GOM  published  regulations  needed  to  implement  anti-money  launder- 
ing legislation  passed  in  1996  and  began  to  work  with  financial  institutions 
to  improve  the  effectiveness  of  its  national  reporting  system  for  suspicious 
and  large  currency  transactions.  The  Mexican  Congress  began  its  review 
of  new  asset  forfeiture  legislation.  In  December,  the  Mexican  Congress  passed 
a  comprehensive  chemical  control  bill  enabling  the  GOM  to  regulate  all 
aspects  of  commerce  in  precursor  and  essential  chemicals  to  prevent  their 
diversion  to  illicit  drug  production.  The  Chemical  Experts  Working  Group 
promotes  bilateral  cooperation  and  information  sharing. 

The  GOM  wrestled  with  very  serious  corruption  issues  in  1997,  including 
an  internal,  investigation  which  implicated  General  Jesus  Gutierrez  Rebollo, 
the  head  of  its  federal  drug  law  enforcement  agency.  He  and  a  number 
of  co-conspirators  are  being  prosecuted,  and  the  agency  he  headed  was 
replaced  by  a  new  institution.  Mexico  is  seeking  both  to  uncover  ongoing 
cases  of  corruption  as  well  as  to  strengthen  justice  sector  institutions  to 
withstand  corrupting  influences  and  pressures.  President  Zedillo  has  made 
this  a  national  priority,  but  acknowledged  that  lasting  reform  will  take 
time. 

Drug  seizures  in  1997  generally  increased  over  1996  levels.  Mexican  au- 
thorities seized  34.9  MT  of  cocaine,  115  kgs  of  heroin,  343  kgs  of  opium 
gum,  1,038  MT  of  marijuana,  39  kgs  of  methamphetamine,  and  destroyed 
8  clandestine  laboratories.  The  GOM's  massive  drug  crop  eradication  effort 
reduced  net  production  of  opium  gum  from  an  estimated  54  MT  in  1996 
to  46  MT  in  1997,  and  of  marijuana  from  3,400  MT  in  1996  to  2,500 
MT  in  1997.  Authorities  arrested  10,742  suspects  on  drug-related  charges. 
At  least  eight  individuals  considered  by  U.S.  law  enforcement  authorities 
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to  be  major  traffickers  were  tried  and  sentenced  to  prison  terms  of  9  to 
o  i^®^"/oo"*^"**\°«.i°^?"  Guzman  Loera  (21  years).  Hector  Luis  Palma 
Sa  azar  (22  years).  Miguel  Angel  Felix  Gallardo  (12  years).  Raul  Valladares 
del  Angel  (29  years).  Unfortunately.  Humberto  Garcia  Abrego  was  released 
and  Rafael  Caro  Quintero  succeeded  in  obtaining  a  reduction  in  his  sentence. 
In  1997.  the  U.S.  and  Mexico  made  further  progress  in  the  return  of 
fugitives.  A  new  Protocol  to  the  Extradition  Treaty,  signed  at  the  time 
ot  President  Zedillo  s  visit  to  Washington  in  November,  will  aid  the  two 
governments  m  their  efforts  to  combat  transnational  crime  by  permitting 
temporary"  extradition  of  fugitives  sentenced  in  one  country  to  face  criminal 
charges  in  the  other.  The  GOM  approved  the  extradition  of  27  fugitives 
from  U.S.  justice  (12  for  drug  charges)  although  nine  (all  Mexican  nationals, 
five  facing  drug  charges)  are  appealing  the  GOM's  extradition  order,  or 
face  charges  in  Mexico.  Thirteen  fugitives  (seven  on  drug  chaives)  were 
formally  extradited;  ten  other  fugitives  (eight  U.S.  citizens  and  two  third- 
country  nationals)  were  expelled  by  the  GOM  to  the  U.S.  in  lieu  of  extra- 
dition. 

Mexico  made  progress  in  its  anti-drug  effort  in  1997  and  cooperated  well 
with  the  United  States.  Nevertheless,  the  problems  that  Mexico  faces  in 
countering  powerful  criminal  organizations,  and  the  persistent  corrupting 
mfluence  that  they  exert  within  the  justice  sector,  cannot  be  minimized 
There  are  also  areas  of  bilateral  cooperation  which  must  be  improved  for 
the  two  governments  to  achieve  greater  success  in  attacking  and  dismantling 
the  trans-border  drug  trafficking  organizations.  The  U.S.  is  convinced,  how- 
ever, of  the  Zedillo  Administration's  firm  intention  to  persist  in  its  campaign 
against  the  drug  cartels  and  its  broad-sweeping  reform  effort.  Through  daily 
interaction  between  agencies  of  the  two  governments,  formal  discussions 
in  the  HLCG  and  other  bilateral  groups,  as  well  as  collaboration  in  multilateral 
fora.  the  two  governments  are  finding  increasingly  productive  ways  to  work 
together  against  the  common  threats  our  nations  face. 

Panama 

Panama  is  major  transit  point  for  Colombian  cocaine  and  heroin  on  its 
way  to  the  United  States.  Cocaine  passes  through  Panamanian  territorial 
waters  concealed  in  fishing  boats  or  "go-fast"  boats.  Some  of  it  is  off- 
loaded on  the  Panamanian  coast  and  then  transported  by  truck  up  the 
Pan-American  Highway  into  Costa  Rica  where  it  is  then  bound  for  the 
US.  It  is  also  carried  by  "mules"  traveling  by  air  to  the  US  and  Europe. 
There  is  no  evidence  that  any  senior  official  of  the  Government  of  Panama 
is  involved  in  any  drug  scenarios  nor  does  government  policy  encourage 
or  facilitate  drug-related  criminal  activity.  However,  the  amount  of  drugs 
seized  by  Costa  Rican  border  officials  from  tractor  trailers  entering  from 
Panama  is  suggestive  of  either  inadequate  inspections  or  corruption  on  the 
part  of  Panamanian  border  officials.  Corruption  in  the  Judiciary  remains 
a  concern,  particularly  because  judges  are  vulnerable  to  political  influence 
and  are  susceptible  to  threats. 

Panama  continued  to  cooperate  with  U.S.  in  counternarcotics  efforts  in 
1997  In  1997.  they  took  steps  to  implement  its  counternarcotics  masterplan 
which  was  developed  by  the  National  Commission  for  the  Study  and  Preven- 
tion of  Drug  Related  Crimes,  a  part  of  their  public  ministry.  The  plan 
deals  with  prevention,  treatment,  rehabilitation,  and  re-entry  into  the  work- 
force; control  of  supply;  and  illicit  trafficking.  It  encompasses  state  and 
non-governmental  organizations.  Panama  also  hosted  the  "First  Hemispheric 
Congress  on  the  Prevention  of  Money  Laundering"  and  became  the  first 
Latin  American  country  to  be  admitted  to  the  Egmont  Group,  an  alliance 
of  30  nations  with  centralized  financial  analysis  units  to  combat  money 
laundering.  Panama  is  also  an  active  participant  in  the  Commission  Against 
Addiction  and  Illicit  Trafficking  of  Drugs  (QCAD),  the  Caribbean  Financial 
Action  Task  Force  (CFATF)  and  the  Basel  Conunittee's  Offshore  Group  of 
Bank  Supervisors. 
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In  1997,  Panamanian  officials  seized  21.62  metric  tons  (MT)  of  illegal 
drugs,  including  7  MT  of  cocaine.  Although  Panama  gives  law  enforcement 
a  high  priority,  this  is  not  reflected  by  the  scant  resources  and  low  wages 
it  provides  some  of  its  law  enforcement  agencies  which  lack  equipment, 
training  and  base  facilities.  I 

Panama  needs  to  sign  the  maritime  interdiction  treaty  with  the  U.S.  that 
was  negotiated  and  approved  by  the  General  Directorate  of  Consular  and 
Maritime  Affairs  earlier  this  year.  They  need  to  undertake  a  fundamental 
and  wide-ranging  reform  of  the  judicial  system  to  ensure  it  is  protected 
from  political  influence  and  corruption.  Panama  needs  to  sign  the  agreement 
with  the  U.S.  to  establish  a  Multinational  Countemarcotics  Center  (MCC) 
at  Howard  Air  Force  Base.  Negotiations  were  essentially  completed  on  this 
agreement  in  late  1997,  when  the  GOP  raised  new  concerns.  The  GOP 
also  needs  to  enact  bank  reforms  it  announced  in  1997  and  enact  legislation 
to  extend  the  existing  law  against  drug  money  laundering  to  include  the 
proceeds  from  all  serious  crimes. 

Peru  I 

Following  the  1996  reduction  in  coca  cultivation,  Peruvian  coca  cultivation 
declined  dramatically  in  1997,  from  115,300  hectares  (with  the  potential 
to  produce  460  metric  tons  of  cocaine)  in  1995  to  less  than  69,000  hectares 
(with  the  potential  to  produce  325  metric  tons  of  cocaine)  in  1997.  The 
1997  percentage  decrease  in  the  total  area  under  coca  cultivation  was  27 
percent,  following  the  18  percent  decline  in  1996.  A  strong  commitment 
by  the  Government  of  Peru  (GOP)  to  forcibly  eradicate  illicit  mature  coca 
in  national  parks  and  other  areas  by  manual  labor  means  resulted  in  over 
3,462  hectares  destroyed  in  1997,  a  175  percent  increase  over  1996. 

This  success  was  the  offspring  of  a  combined  Peruvian  Air  Force  (FAP) 
and  Peruvian  National  Police  Drug  Directorate  (DINANDRO)  "airbridge  de- 
nial" interdiction  program  and  increasingly  effective  narcotics  law  enforce- 
ment. These  two  USG-supported  programs  continued  to  deter  traffickers 
from  using  their  preferred  method  of  exporting  large  quantities  of  cocaine 
base  by  air  for  further  refining  into  cocaine  hydrochloride  (HCl)  in  Colombia 
and  elsewhere.  "Airbridge  denial"  success  maintained  a  cocaine  base  glut 
in  the  coca  cultivation  zones  and  below-production-cost  farmgate  coca  prices. 
The  collapse  of  coca  leaf  prices  spurred  greater  numbers  of  farmers  to 
accept  the  economic  alternatives  to  coca  offered  by  the  USG-Peru  alternative 
development  project,  which  expanded  in  1997. 

.  The  joint  U.S.-GOP  alternative  development  program  was  successful  in 
strengthening  local  governments,  providing  access  to  basic  health  services 
and  promoting  licit  economic  activities,  thereby  establishing  the  social  and 
economic  basis  for  the  permanent  elimination  of  coca.  A  total  of  239  commu- 
nities have  signed  coca  reduction  agreements  to  reduce  coca  by  approximately 
16,300  hectares  over  the  next  five  years.  I 

Responding  to  traffickers  developing  new  smuggling  methods  on  Peru's 
rivers,  across  land  borders  and  via  maritime  routes,  Peruvian  countemarcotics 
agencies,  in  particular  DINANDRO  and  the  Peruvian  Coast  Guard,  established 
several  riverine  countemarcotics  bases  and  increased  resources  for  riverine 
anti-drug  operations.  Cooperating  with  USG  law  enforcement  partners  and 
advisors,  DINANDRO  worked  extensively  with  drug  police  from  Colombia 
and  Brazil  to  share  countemarcotics  intelligence  and  to  participate  in  joint 
law  enforcement  operations  in  the  Amazonian  tri-border  area. 

In  1997,  the  Government  of  Peru  (GOP)  cooperated  fully  with  the  USG 
in  fulfilling  the  objectives  of  the  USG-Pemvian  countemarcotics  framework 
agreement  and  of  the  1988  UN  Drug  Convention,  to  which  Pern  is  a  party. 
Countemarcotics  activities  remained  a  GOP  national  priority,  and  Peru's 
1997  "National  Plan  for  Alternative  Development,  Drug  Prevention  and  Reha- 
bilitation" set  goals  of  reducing  illicit  coca  production  by  approximately 
50  percent  within  five  years. 
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Taiwan 

Given  trafficking  patterns  in  the  region  and  Taiwan's  role  as  a  shipping 
center,  the  U.S.  believes  Taiwan  remains  a  transit  point  for  drugs  significantly 
affecting  the  U.S.  While  Taiwan  authorities  dispute  this  assessment  there 
IS  no  disagre6ment  with  regard  to  the  fact  that  individuals  from  Taiwan 
continue  to  be  involved  in  international  narcotics  trafficking.  Some  67  percent 
of  all  drugs  smuggled  into  Taiwan  are  believed  to  come  from  China.  Whatever 
their  belief  about  Taiwan's  transit  role.  Taiwan  authorities  continue  to  mount 
an  aggressive  counternarcotics  campaign  that  involves  both  social  rehabilita- 
tion programs  and  harsh  sentences  for  narco-trafficking.  Although  Taiwan 
is  not  a  UN  member  and  cannot  be  a  signatory  to  the  1988  UN  Drug 
Convention,  it  tries  to  meet  Convention  goals  regarding  precursor  chemicals 
via  an  active  program  to  control  the  products  of  its  large  chemical  industry 
In  addition.  Taiwan  authorities  have  come  to  recognize  that  money  launder- 
mg  IS  a  growing  problem.  In  1997.  a  Money  Laundering  Prevention  Center 
was  established  under  the  auspices  of  the  Ministry  of  Justice  Investigation 
Bureau.  ° 

Cooperation  between  USG  law  enforcement  agencies  (under  the  auspices 
of  the  American  Institute  in  Taiwan)  and  Taiwan  law  enforcement  institutions 
continued  to  expand  in  1997.  Drug  Enforcement  Administration  (DEA)  and 
Financial  Crimes  Enforcement  Network  officials  have  led  training  seminars 
for  Taiwan  counterparts  and  have  broadened  their  range  of  contacts  within 
Taiwan's  law  enforcement  community.  Taiwan  authorities  have  generally 
responded  positively  and  constructively  to  U.S.  requests  on  counternarcotics 
issues.  With  the  opening  of  the  Money  Laundering  Prevention  Center,  authori- 
ties have  started  sharing  with  USG  law  enforcement  officials  Taiwan-origi- 
nated information  related  to  money  laundering  cases  where  the  flow  of 
money  leads  to  the  U.S.  In  addition,  Taiwan  Ministry  of  Justice  investigation 
officers  assisted  DEA  agents  with  a  case  involving  a  shipment  of  drues 
to  Guam.  or  e 

Taiwan's  counternarcotics  enforcement  activities  led  to  a  19.1  percent 
increase  in  drug  convictions  in  the  first  ten  months  of  1997  over  all  of 
1996.  Drug  seizures  also  increased.  The  Money  Laundering  Prevention  Center 
pursued  investigations  in  all  360  cases  of  reported  suspicious  transactions. 
Taiwan  also  continues  to  prosecute  cases  of  public  corruption.  There  are. 
however,  no  known  cases  of  official  involvement  in  narcotics  trafficking! 

Thailand 


Throughout  1997  Thailand  continued  its  long  tradition  of  cooperation 
with  the  United  States  and  the  international  community  in  anti-drug  pro- 
grams. The  U.S. -Thai  Mutual  Legal  Assistance  Treaty  has  been  in  effect 
since  the  middle  of  1993.  and  USG  requests  for  assistance  under  the  Treaty 
have  been  consistently  honored  by  the  RTG.  Cooperation  between  the  USG 
and  Thailand  in  a  number  of  areas,  not  specifically  covered  by  formal 
agreements,  is  long  standing,  close  and  productive.  DEA  works  closely  with 
Thai  drug  authorities  in  investigating  major  heroin  trafficking  organizations, 
providing  training  and  developing  Thai  drug  enforcement  capabilities.  The 
U.S.  Customs  Service  and  Department  of  Defense  have  cooperated  with 
various  agencies  on  anti-smuggling  projects.  DOD  is  also  supporting  training 
initiatives  with  selected  Border  Patrol  and  Narcotics  Police  units,  and  has 
assisted  development  of  the  regional  Drug  Task  Forces. 

In  another  example  of  responsive  drug  enforcement  cooperation,  after 
the  illegal  release  on  bail  of  a  major  drug  fugitive  awaiting  extradition 
to  the  United  States,  Thai  authorities  moved  quickly  to  secure  his  return 
from  Burma,  expedited  his  extradition  and  ultimately  removed  the  judge 
responsible  for  granting  the  bail.  Thailand's  continuing  cooperation  on  extra- 
ditions involved  sending  17  individuals  to  the  U.S..  all  but  one  of  whom 
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were  defendants  in  drug  cases,  and  some  of  whom  were  Thai  nationals 
or  claimed  iTiai  citizenship. 

USG  experts  estimated  that  Thai  opium  production  in  the  1996-97  growing 
season  declined  seventeen  percent  from  the  previous  year's  production,  to 
25  metric  tons.  Control  programs  have  resulted  in  a  reduction  of  the  amount 
of  poppy  grown  from  an  estimate  of  up  to  200  metric  tons  in  the  1970's, 
to  an  estimated  25  metric  tons  in  1997. 


Although  Thailand  has  yet  to  become  a  party  to  the  1988  UN  Drug  Conven- 
tion due  to  its  lack  of  anti-money  laundering  laws,  progress  was  achieved 
with  money  laundering  legislation,  previously  approved  in  Cabinet,  intro- 
duced in  Parliament  and  passed  through  the  first  of  three  readings.  Thai 
officials  have  committed  to  the  passage  of  the  laws  during  upcoming  par- 
liamentary sessions.  Thailand  is  generally  in  compliance  with  the  1988 
UN  Drug  Convention  except  for  enacting  anti-money  laundering  statutes. 
It  enforces  laws  against  the  cultivation,  production,  distribution,  sale,  trans- 
port, and  financing  of  illicit  drugs.  Last  year  penalties  for  possession  of 
methamphetamines  were  increased.  As  of  October  1997,  282  cases  opened 
under  the  asset  seizure  and  consipracy  statutes  amounted  to  over  17  million 
dollars  seized  or  frozen.  Thai  authorities  do,  however,  need  to  strengthen 
the  conspiracy  law  and  create  additional  legal  tools  to  make  prosecutions 
of  higher  level  offenders  possible.  Thailand's  level  of  international  and  bilat- 
eral cooperation  on  drug  control  is  expected  to  remain  high,  with  the  King- 
dom setting  an  example  regionally  for  effective  drug  control  programs,  despite 
current  economic  difficulties. 

Venezuela  i 

Venezuela  continues  to  be  a  major  transit  country  for  cocaine  shipped 
from  South  America  to  the  United  States  and  Europe.  Law  enforcement 
agencies  estimate  that  over  100  metric  tons  (mt)  of  cocaine  transit  jrearly. 
Venezuela  is  also  a  transit  country  for  chemicals  used  in  the  production 
of  drugs  in  source  countries.  Venezuela  is  not  a  significant  producer  of 
illegal  dru^,  but  small-scale  opium  poppy  cultivation  occurs  near  the  coun- 
try's border  with  Colombia.  In  recent  years,  Venezuela's  relatively  vulnerable 
financial  institutions  have  become  targets  for  money  laundering  of  illegal 
drug  profits. 

In  1997,  Venezuela  took  significant  steps  to  improve  its  coimter-narcotics 
activity.  A  new  drug  czar  (appointed  at  the  end  of  1996)  received  ministerial 
rank  and  a  mandate  to  step  up  implementation  of  Venezuela's  comprehensive 
1993  anti-drug  law.  Seizure  statistics  increased  more  that  150  percent  over 
those  in  1996.  Venezuela's  congress  passed  legislation  to  control  gambling 
casinos  (a  prime  money  laundering  target)  and  the  government  adopted 
new  banking  regulations  with  strict  reporting  reauirements.  The  National 
Anti-Drug  Commission  (CNA,  formeriy  CONACUID)  released  a  national  anti- 
narcotics  strategy  containing  a  comprehensive  set  of  goals  for  the  next  four 
years.  These  goals  include  judicial  reform  and  a  new  organized  crime  bill 
with  conspiracy,  asset  forfeiture,  and  additional  anti-money  laundering  provi- 
sions. 

Bilateral  cooperation  between  Venezuela  and  the  U.S.  received  a  boost 
during  the  October  1997  visit  of  President  Clinton  to  Caracas.  The  two 
countries  signed  a  joint  declaration  of  "Strategic  Alliance  Against  Drugs." 
The  declaration  addressed  most  of  the  areas  of  the  1988  UN  Convention 
(ratified  by  Venezuela  in  1991)  and  specific  areas  of  bilateral  concern  raised 
in  the  course  of  bilateral  discussions  during  the  year.  During  this  visit, 
the  two  countries  also  signed  a  mutual  legal  assistance  treaty  (MLAT).  1997 
also  saw  increased  cooperation  between  Venezuela  and  the  U.S.  in  maritime 
interdiction  of  illegal  drug  shipments. 

Some  problem  areas  remain.  Narcotics-related  corruption  in  law  enforce- 
ment, the  judiciary,  financial  institutions,  and  the  prison  system  are  continu- 
ing concerns.  The  Government  of  Venezuela  does  not  as  a  matter  of  policy 
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or  practice  encourage  or  facilitate  drug  trafficking  or  money  laundering, 
nor  do  its  senior  officials  engage  in,  encourage,  or  facilitate  such  activities. 
Port  control  needs  to  be  improved.  The  new  anti-money  laundering  legislation 
needs  to  be  implemented  with  an  effective  control  regime  and  organized- 
crime/asset  forfeiture  legislation  shoilid  be  given  a  high  priority.  Venezuela 
continues  to  lack  an  effective  air  interdiction  strategy. 

Nevertheless,  Venezuela  demonstrated  a  high-level  political  commitment 
to  combat  narcotics  trafficking  and  related  crime  during  1997.  The  U.S. 
will  support  Venezuela's  stepped-up  countemarcotics  effort  and  will  work 
closely  with  Venezuela  in  areas  of  common  concern  as  money  laundering 
and  diversion  of  precursor/essential  chemicals.  The  U.S.  will  also  seek  ways 
to  support  judicial  reform  and  to  enhance  cooperation  in  maritime  interdic- 
tion efforts. 

Vietnam 

Drug  trafficking  through  Vietnam  and  domestic  drug  abuse  continue  to 
increase,  particularly  among  young  people  with  rising  incomes.  At  the  same 
time,  intense  media  coverage  of  narcotics  arrests  and  trials,  especially  stiff 
sentences,  including  several  executions,  highlighted  a  "get  tough"  approach 
with  traffickers  and  corrupt  mid-and-lower  level  government  officials.  Law 
enforcement  authorities  also  increased  drug  seizures,  investigations,  and  pros- 
ecutions, generally.  The  number  of  drug  arrests  increased  by  25  percent 
in  the  first  six  months  of  1997,  compared  with  the  same  period  last  year. 
This  followed  an  even  larger  increase  (66  per  cent)  in  1996.  Some  70 
percent  of  the  cases  involved  heroin.  A  spot  raid  in  Ho  Chi  Minh  City 
netted  96  youngsters  (mostly  age  15-16)  who  were  dealing  in  heroin.  In 
another  incident,  a  judge  in  Ky  Son  District  (the  area  of  heaviest  drug 
production  and  transit)  was  arrested  in  March  for  trafficking  in  opium, 
but  he  later  escaped.  A  Haiphong  Court  also  imposed  stiff  sentences  on 
several  drug  pushers  said  to  have  lured  teenagers  into  heroin  use.  Traffickers 
seem  to  have  modified  their  transit  routes  somewhat  in  response  to  these 
stepped-up  enforcement  efforts. 

The  Socialist  Republic  of  Vietnam  (SRV)  took  two  major  initiatives  during 
1997:  it  established  an  Anti-Narcotics  Division  (AND)  of  the  People's  Police 
and  reorganized  and  elevated  responsibility  for  drug  policy  coordination, 
which  is  now  under  a  Deputy  Prime  Minister.  It  also  ratified  the  1988 
UN  Drug  Convention  in  November.  After  considerable  success  reducing 
opium  poppy  cultivation  in  the  past  few  years,  cultivation  may  once  again 
be  increasing.  Vietnam  claims  to  have  reduced  poppy  cultivation  from  over 
20,000  hectares  in  the  late  1980's  and  early  1990's  to  2,885  hectares  in 
1995/96.  USG  experts,  however,  estimated  an  increase  fi-om  3,150  hectares 
in  1996  to  6,150  hectares  in  1997.  The  United  States  and  Vietnam  are 
negotiating  a  narcotics  cooperation  letter  of  agreement.  During  1997,  the 
Vietnamese  welcomed  a  visit  by  the  Drug  Enforcement  Administration's 
(DEA)  Chief  of  International  Operations.  There  were  also  regular  visits  by 
DEA  officers  based  in  Embassy  Bangkok. 

VITAL  NATIONAL  INTERESTS  JUS-nnCATIONS 
Cambodia 


A  transit  point  for  Southeast  Asian  heroin  as  well  as  a  source  country 
for  marijuana,  Cambodia  experienced  violent  internal  conflict  in  early  July 
1997.  This  conflict,  and  the  high-level  political  infighting  leading  up  to 
it,  disrupted  USG  countemarcotics  efforts  aimed  at  helping  to  build  a  credible 
countemarcotics  and  law  enforcement  infrastmcture.  Indeed,  all  direct  USG 
assistance  to  the  government  has  been  suspended,  although  some  humani- 
tarian and  democracy-building  programs  continue. 

In  recent  months,  Cambodia  appears  to  have  begun  to  try  to  refocus 
its  countemarcotics  efforts.  Countemarcotics  agencies  appear  to  be  targeting 
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trafficking  organizations  more  aggressively,  but  their  staffs  remain  poorly 
trained  and  equipped.  Military  and  police  personnel  have  been  arrested 
for  their  involvement  in  narcotics-related  activities,  suggesting  an  effort  at 
rooting  out  at  least  some  drug  corruption.  DEA,  U.S.  Customs  and  other 
USG  agencies  continue  to  have  access  to  Cambodian  counterparts  and  gen- 
erally characterize  cooperation  as  good,  in  that  interlocutors  are  willing 
to  share  information  and  to  respond,  to  the  extant  possible,  to  requests 
for  assistance. 


However,  the  continuing  instability  has  politicized  the  counternarcotics 
effort.  Various  Cambodian  factions  have  charged  political  opponents  with 
engaging  in  illegal  narcotics  activities,  often  with  the  objective  of  drawing 
US  personnel  into  appearing  to  support  one  or  another  party  or  individual. 
Politicization  of  the  counternarcotics  effort  has  undermined  some  of  the 
value  of  USG  assistance  and  harmed  cooperation.  Moreover,  little  has  been 
done  by  the  Royal  Government  of  Cambodia  (RGC)  to  assuage  international 
concerns  about  allegations  of  high-level  government  corruption,  leaving  Cam- 
bodia's commitment  to  counternarcotics  efforts  in  doubt  at  this  time. 

The  US,  jointly  with  ASEAN  and  the  UN,  is  now  engaged  in  a  diplomatic 
effort  to  urge  the  RGC  to  restore  the  Paris  Peace  Accords'  framework  by 
permitting  free  and  fair  elections  this  year.  Should  this  effort  to  promote 
accountable  democratic  governance  in  Cambodia  succeed,  it  will  be  vital 
to  maintain  our  ability  to  provide  all  types  of  cx)untemarcotics,  as  well 
as  other  assistance,  if  appropriate,  to  strengthen  independent  judicial  systems 
and  foster  accountable  institutions  of  civil  society  in  Cambodia.  Assistance 
to  support  democratic  development  and  long-term  economic  stability  in 
Cambodia  is  a  key  element  of  our  overall  long-term  conunitment  to  stability 
and  openness  in  the  Asia-Pacific  region.  Cambodia  figures  in  our  own  strate- 
gic interest  in  ASEAN's  long-term  political  and  economic  stability,  especially 
since  Cambodia  continues  to  have  an  interest  in  becoming  a  member  of 
ASEAN.  Accordingly,  while  it  is  not  appropriate  at  this  time  to  certify 
Cambodia  as  either  fully  cooperating  with  the  United  States  or  taking  ade- 
quate steps  on  its  own  to  combat  drug  production  and  trafficking,  the  risks 
posed  by  inadequate  counternarcotics  performance  are  outweighed  by  the 
risks  posed  to  US  vital  national  interest  if  assistance  is  not  available. 


Colombia 


As  in  previous  years,  Colombia  remained  the  world's  leading  producer 
and  distributor  of  cocaine  and  an  important  supplier  of  heroin  and  marijuana. 
Notwithstanding  significant  eradication  in  the  Guaviare  region,  coca  cultiva- 
tion in  southern  Colombia  grew  markedly,  leading  to  an  increase  in  coca 
cultivation  overall. 

In  November  1997,  the  Colombian  Congress  passed  a  constitutional  amend- 
ment reversing  the  1991  Constitutional  ban  on  the  extradition  of  Colombian 
citizens.  This  represents  significant  progress,  and  is  due  in  large  part  to 
effective  lobbying  of  the  Government  of  Colombia  (GOC)  and  the  Colombian 
Congress  and  Senate  by  the  Colombian  private  sector.  Unfortunately,  the 
final  bill  falls  short  because  it  contains  a  ban  on  retroactive  application. 
The  Government  and  members  of  the  Colombian  Congress  have  filed  chal- 
lenges to  this  ban.  However,  if  the  ban  is  upheld  by  Colombia's  Constitutional 
Court,  then  the  Call  kingpins  would  be  placed  beyond  the  reach  of  U.S. 
justice  for  crimes  committed  before  December  1997.  Moreover,  the  constitu- 
tional bill  may  also  require  implementing  legislation,  which  the  GOC  has 
promised  to  seek  before  President  Samper  leaves  office  in  August  1998. 
This  legislation  could  give  opponents  of  extradition  another  opportunity 
to  weaken  extradition. 

In  early  1997,  Colombia  passed  excellent  legislation  which  stiffened  sen- 
tences for  narcotics  traffickers,  strengthened  regulations  affecting  money- 
laundering  and  permitted  forfeiture  of  the  assets  of  narcotics  traffickers. 
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Implementation  of  these  strong  laws  by  the  GOC  has  been  disappointingly 
slow  and  the  GOC  has  yet  to  apply  them  aggressively. 

The  GOC  also  took  measures  to  improve  prison  security  in  Colombia, 
giving  the  Colombian  National  Police  (CNP)  responsibility  for  security  in 
the  maximum  security  pavilions  housing  the  major  narcotics  traffickers, 
a  great  improvement.  However,  continued  attention  has  not  been  given  to 
the  problem.  The  U.S.  Embassy  has  heard  fewer  reports  of  traffickers  carrying 
out  their  illicit  business  activities  with  impunity  from  their  cells,  but  there 
are  still  indications  that  the  drug  kingpins  maintain  some  ability  to  operate 
their  criminal  enterprises  and  exert  influence  from  prison. 

The  Colombian  Government  made  only  limited  progress  in  1997  against 
narcotics-related  corruption.  Several  former  congressmen  and  the  mayw  of 
Call  were  sentenced  on  corruption  charges  stenmiing  from  the  "Caso  8000" 
investigation.  The  GOC  has  demonstrated  little  inclination  to  root  out  official 
corruption  and  to  strengthen  democratic  institutions  from  the  corrupting 
influence  of  narcotraffickers. 

The  Colombian  National  Police  and  selected  units  of  the  military  involved 
in  countemarcotics  activities  produced  impressive  results  in  1997.  Figures 
for  both  eradication  and  seizures  were  up.  despite  significant  challenges 
from  heavily-armed  narcotics  traffickers  and  several  elements  of  the  guerrilla 
movements  which  support  them.  The  maritime  agreement  signed  in  early 
1997  has  been  successfully  implemented  and  resulted  in  interdiction  of 
several  cocaine  shipments. 

Although  the  GOC  has  made  important  progress  in  some  areas  this  year, 
the  USG  cannot  certify  Colombia  as  fully  cooperating  with  the  United  States 
on  drug  control,  or  as  having  taken  adequate  steps  on  its  ov»m  to  meet 
the  goals  and  objectives  of  the  1988  UN  Drug  Convention.  Poor  government 
jierformance  in  the  extradition  debate,  lack  of  a  concentrated  effort  to  combat 
official  narcotics-related  corruption  and  still  lagging  enforcement  of  strong 
count^narcotics  laws  all  argue  against  certification. 

However,  the  vital  national  interests  of  the  United  States  requires  that 
U.S.  assistance  to  Colombia  be  provided.  The  continuing  dominance  of 
Colombian  cartels  in  the  cocaine  industry,  their  growing  role  in  the  heroin 
trade  and  the  growing  role  of  the  giierrillas  in  shielding  and  protecting 
illicit  drug  production  make  the  challenges  in  Colombia  greater  than  ever 
before.  To  meet  these  challenges,  we  need  to  work  even  more  closely  with 
the  GOC  to  expand  joint  eradication  efforts  in  new  coca  growing  areas 
in  southern  Colombia  and  in  opium  cultivation  zones,  to  enhance  interdic- 
tion, and  to  strengthen  law  enforcement.  The  GOC  would  not  likely  approve 
such  an  expanded  program  if  denied  certification  for  a  third  straight  time. 
We  have  a  unique  opportunity  with  significant  US-supplied  assets  deployed 
and  the  commitment  of  the  CNP  and  elements  of  the  armed  forces  to  strong 
efforts  in  these  areas.  However,  they  will  need  increased  resources  and 
training  to  perform  these  tasks  adequately.  Strong  leadership  must  come 
firwn  the  Colombian  government  to  reform  and  defend  essential  democratic 
institutions,  such  as  the  country's  judiciary.  The  coming  elections  may  pro- 
vide opportunities  for  further  cooperation. 

Moreover,  key  elements  of  US  assistance  which  could  help  in  this  effort, 
such  as  potential  foreign  military  financing  (FMF)  and  international  military 
education  and  training  (IMET).  could  not  be  provided  to  our  allies  for 
countemarcotics  operations  if  Colombia  were  denied  certification  again.  In- 
deed, this  year  the  President  deemed  necessary  the  provision  of  FY97  IMET 
and  previous  year  FMF  by  means  of  a  waiver  under  Section  614(b]  of 
the  FAA. 

U.S.  economic  engagement  is  also  a  critical  element  in  counterbalancing 
the  influence  of  drug  money  in  the  Colombian  economy.  After  two  years 
of  denial  of  certification.  U.S.  companies,  vdthout  access  to  OPIC  and  EXIM 
Bank  financing,  have  lost  significant  business  to  competitors.  With  a  vital 
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national  interest  certification,  U.S.  companies  will  be  able  to  compete  on 
a  level  playing  field  for  up  to  $10  billion  in  upcoming  major  contracts. 

In  making  the  decision  to  provide  a  vital  national  interests  certification 
to  Colombia  this  year,  we  were  mindful  of  the  deteriorating  security  and 
human  rights  environment  in  Colombia,  the  threat  to  that  country's  democ- 
racy, and  the  threat  posed  to  Colombia's  neighbors  and  to  regional  stability. 
The  cumulative  effects  of  Colombia's  forty-year  old  insurgency,  narco-corrup- 
tion,  the  rise  of  paramilitaries,  the  growing  number  of  internally  displaced 
Colombians,  growing  incidents  of  human  rights  abuses,  and  the  potential 
threat  that  Colombia's  violence  and  instability  pose  to  the  region  all  require 
a  vital  national  interests  certification.  Such  a  certification  is  necessary  so 
that  the  USG  can  provide  assistance  in  order  to  broaden  and  deepen  its 
engagement  with  this  and  the  next  Colombian  government  in  an  effort  to 
effectively  confront  and  eliminate  narcotrafficking.  The  threats  to  U.S.  vital 
national  interests  posed  by  a  bar  on  assistance  outweigh  the  risks  posed 
by  Colombia's  inadequate  counternarcotics  performance. 

Pakistan 

Pakistan  is  a  major  producer  and  an  important  transit  country  for  opiates 
and  cannabis  destined  for  international  markets.  In  1997,  Pakistan  produced 
approximately  85  metric  tons  (mts)  of  opium,  an  estimated  increase  of  13.3% 
-  from  1996.  Heroin  and  opium  seizures  increased,  but  the  overall  record 
of  law  enforcement  action  continued  to  be  poor.  Seizures  of  precursor  chemi- 
cals improved  substantially.  The  Nawaz  Sharif  government,  which  took  office 
in  February  1997,  voiced  greater  concern  about  Pakistan's  narcotics  problems, 
although  this  has  not  yet  manifested  itself  in  essential  counternarcotics 
actions. 

The  1997  counternarcotics  efforts  of  the  Government  of  Pakistan  (GOP) 
were  seriously  deficient.  The  two  major  accomplishments  were  passage  of 
the  comprehensive  drug  control  legislation  and  destruction  of  heroin  process- 
ing laboratories  in  Pakistan's  Northwest  Frontier  Province.  One  major  arrest 
requested  by  the  USG  took  place,  but  there  were  no  known  trials  of  previously 
arrested  drug  kingpins  and  no  extraditions  of  the  23  individuals  requested 
by  the  USG  for  narcotics-related  offenses.  Opium  and  heroin  seizures  in- 
creased and  acetic  anhydride  seizures  sharply  increased,  but  the  GOP  did 
not  interdict  any  large  opiate  smuggling  caravans  on  the  well-traveled  Balu- 
chistan route  from  Afghanistan  into  Iran. 

The  GOP  made  no  progress  in  crop  eradication.  Poppy  cultivation  increased 
21%  and  opium  production  increased  13%,  despite  USG  programs  and 
USG-assisted  UNDCP  programs  which  had  made  steady  progress  in  decreas- 
ing production  and  poppy  cultivation  in  the  past  five  years.  The  increase 
was  primarily  due  to  the  GOP's  failure  to  enforce  the  poppy  ban  in  Dir 
District,  the  site  of  highest  opium  poppy  growth,  despite  warnings  from 
both  UNDCP  and  the  USG  that  the  GOP  must  continue  to  press  tribal 
groups  living  in  that  district  to  eradicate  illicit  opium  poppy.  The  GOP 
also  made  no  progress  in  demand  reduction.  There  were  no  new  programs 
designed  to  control  Pakistan's  addict  population,  estimated  to  be  between 
*  3  and  5  million.  The  GOP  estimates  the  addict  population  growth  at  7% 

a  year. 

USG/GOP  law  enforcement  cooperation  was  severely  strained  by  the  arrest, 
torture,  courtmartial  and  conviction  of  a  DEA  employee  involved  in  an 
operation  which  identified  Pakistani  Air  Force  Officers  involved  in  drug 
smuggling  to  the  U.S.  These  steps  were  taken  by  elements  of  the  GOP 
with  the  full  involvement  of  the  country's  Anti  Narcotics  Force  (ANF). 
Recently,  the  GOP  reduced  the  DEA  employee's  prison  sentence  on  appeal. 
The  Administration  remains  engaged  with  the  GOP  in  seeking  the  release 
of  this  employee  from  prison. 

Pakistan  is  a  party  to  the  1988  UN  Drug  Convention,  which  it  ratified 
in  October  1991,  but  implementing  legislation  on  money  laundering  has 
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not  yet  been  drafted.  While  Pakistan's  Control  of  Narcotics  Substances  Act. 
passed  in  1997,  deals  with  drug-related  money  laundering,  Pakistan  must 
still  criminalize  money  laundering  from  non-drug  related  offenses. 

The  USG/GOP  bilateral  agreement  provides  funding  for  law  enforcement, 
roads  and  crop  substitution  in  the  NWFP,  and  demand  reduction  activities. 
The  GOP  made  very  little  progress  in  meeting  the  goals  of  the  bilateral 
agreement  and  1988  UN  Drug  Convention  in  1997.  The  continued  detention 
of  the  DEA  employee,  despite  repeated  urgings  at  the  highest  levels  for 
his  release,  seriously  complicates  the  countemarcotics  relationship.  Because 
of  this  and  because  of  the  GOP's  poor  countemarcotics  law  enforcement 
record  and  the  substantial  upsurge  in  illicit  poppy  growth,  Pakistan  cannot 
be  judged  to  have  cooperated  fully  with  the  USG  or  taken  adequate  steps 
on  its  own  to  meet  the  requirements  of  the  1988  U.N.  Drug  Convention. 

However,  vital  U.S.  national  interests  would  be  damaged  if  Pakistan  were 
to  be  denied  certification.  Implementing  sanctions  would  vitiate  the  broader 
U.S.  policy  of  high-level  engagement,  including  strong  support  for  Prime 
Minister  Sharifs  commitment  to  hold  a  dialogue  with  India  as  well  as 
to  strengthen  democracy  and  reform  the  economy. 

Helping  the  GOP  to  strengthen  its  economy  and  to  move  towards  a  more 
liberal,  broader-based  market  economy  is  one  of  the  USG's  major  goals. 
Yet,  a  number  of  new  or  potential  initiatives  would  be  halted  or  thrown 
into  question  by  denial  of  certification.  This  could  include  such  fundamental 
programs  such  as  those  funded  by  OPIC  and  EX-IM.  PL  480  projects  involving 
commodities  other  than  food,  and  possibly  the  funding  of  NGOs.  Certification 
denial  would  also  require  the  U.S.  to  vote  against  Pakistan  in  multilateral 
development  banks  ("MDBs")  at  a  time  when  Pakistan  is  vulnerable  to 
a  financial  crisis.  The  combination  of  such  negative  votes  and  removal 
of  possible  assistance  could  weaken  Pakistan's  investment  climate,  increase 
its  prospects  for  sliding  into  financial  insolvency  and  sharply  inhibit  our 
ability  to  help  the  GOP  modernize  its  economy. 

In  addition  to  this  statutory  basis  for  a  vital  national  interests  certification, 
it  should  also  be  recognized  that  denial  of  certification  could  jeopardize 
broader  interests  between  the  U.S.  and  Pakistan,  including  the  ability  to 
achieve  meaningful  progress  with  the  GOP  on  such  important  goals  as  non- 
proliferation  and  Afghanistan. 

Accordingly,  while  it  is  not  appropriate  at  this  time  to  certify  Pakistan 
as  either  fully  cooperating  with  the  United  States  or  taking  adequate  steps 
on  its  own  to  combat  drug  production  and  trafficking,  the  risks  posed 
by  inadequate  countemarcotics  performance  are  outweighed  by  the  risks 
posed  to  US  vital  national  interests  if  U.S.  assistance  was  no  longer  available 
and  the  U.S.  was  required  to  vote  against  loans  to  Pakistan  in  MDBs,  thus 
justifying  a  vital  national  interests  certification. 

Paraguay 

A  determination  to  decertify  Paraguay  would  be  justified  in  view  of  its 
substantial  lack  of  achievement  in  meeting  its  countemarcotics  goals  in 
1997.  However,  the  vital  national  interests  of  the  United  States  require 
certification,  so  that  the  assistance,  withheld  pursuant  to  provisions  of  the 
Foreign  Assistance  Act  of  1961,  can  be  provided. 

Paraguay  is  a  transit  country  for  cocaine,  primarily  Bolivian,  en  route 
to  Argentina,  Brazil,  the  United  States,  Europe  and  Africa,  as  well  as  a 
source  country  for  high-quality  marijuana.  Paraguay  was  fully  certified  for 
1996,  after  the  Government  of  Paraguay  (GOP)  adopted  a  national  drug 
control  strategy,  promulgated  an  anti-money  laundering  law,  and  increased 
its  countemarcotics  cooperation  with  the  United  States  and  regional  coun- 
tries. Paraguay's  countemarcotics  goals  for  1997  included  investigating  major 
cocaine  traffickers,  making  significant  seizures  and  arrests,  preventing  the 
escape  of  arrested  drug  traffickers,  implementing  the  money  laundering  law 
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and  provisions  of  the  anti-drug  law  (Law  1340/88)  aimed  at  punishing 
and  preventing  official  corruption,  enacting  legislation  authorizing  controlled 
deliveries  and  undercover  operations,  as  well  as  criminalizing  drug-related 
conspiracy. 

Unfortunately,  Paraguay  did  not  come  close  to  meeting  any  of  these  objec- 
tives. Responsibility  for  the  failure  to  do  so  is  shared  by  all  branches  of 
the  Paraguayan  government.  There  were  no  successful  investigations  of  sig- 
nificant traffickers.  Although  cocaine  seizures  showed  a  minimal  increase 
over  1996,  all  involved  minor  traffickers.  The  largest  seizure  was  accom- 
panied by  the  arrest  of  four  suspects  caught  in  possession  of  over  21  kilos 
of  cocaine.  However,  a  criminal  court  judge  freed  all  four  on  what  appear 
to  be  spurious  grounds;  this  judge  received  a  minor  disciplinary  sanction 
and  continues  to  serve  in  office.  Judicial  corruption  was  also  suspected 
in  connection  with  Paraguay's  refusal  to  extradite  a  suspected  narcotics 
trafficker  to  France.  In  that  case,  a  lawyer  was  recorded  accepting  an  alleged 
bribe  to  pass  on  to  an  appellate  judge;  the  judge  subsequently  was  removed 
from  office  for  his  actions  in  yet  another  case. 

Paraguay  is  a  major  money  laundering  center,  but  it  is  unclear  what 
portion  is  drug-related.  The  promulgation  of  the  1996  money  laundering 
law,  and  the  creation  of  an  anti-money  laundering  secretariat  (SEPRELAV), 
in  January  1997,  now  provides  the  GOP  with  the  legal  tools  necessary 
to  move  against  this  criminal  activity,  but  little  has  been  done  so  far  to 
apply  the  law.  SEPRELAV  also  has  not  been  provided  with  a  budget  to 
enable  it  to  operate  as  an  independent  organization. 

The  Paraguayan  Congress,  controlled  by  the  opposition  parties,  made  no 
progress  on  a  major  revision  of  the  anti-drug  law,  which  was  submitted 
by  the  GOP  in  1995.  The  GOP  did  not  submit  new  legislation  to  authorize 
controlled  deliveries,  undercover  operations  or  criminalize  drug-related  con- 
spiracy. It  also  failed  to  complete  a  precursor  chemical  monitoring  survey 
that  was  promised  in  1996.  I 

In  part,  these  failures  were  due  to  the  GOP's  allowing  itself  to  become 
distracted  by  election-year  politics,  particularly  by  its  opposition  to  the 
presidential  candidacy  of  former  Army  Commander,  and  unsuccessful  1996 
coup  plotter,  Lino  Oviedo.  The  GOP  and  opposition  parties  also  demonstrated 
reduced  political  will  to  confront  the  politically  influential  and  economically 
powerful  frontier  commercial  and  contraband  interests  during  an  election 
year.  j  I 

The  GOP,  realizing  its  shortfalls  on  counternarcotics  cooperation  and  cog- 
nizant of  the  USG  decision  on  certification,  recently  has  reaffirmed  its  politi- 
cal will  to  prioritize  counternarcotics  efforts,  including  taking  law  enforce- 
ment action  against  significant  narco-traffickers,  agreeing  to  negotiate  a  new 
bilateral  extradition  treaty  with  the  USG,  and  preparing  a  draft  law  to 
explicitly  authorize  controlled  deliveries.  While  positive  steps,  these  meas- 
ures have  yet  to  bear  fruit;  their  possible  fulfillment  will  have  a  bearing 
on  next  year's  certification  decision,  not  this  year's. 

Denial  of  certification  would,  however,  cut  off  assistance  programs  de- 
signed to  meet  the  priority  US  goal  of  strengthening  Paraguay's  democratic 
institutions,  at  precisely  the  moment  when  those  institutions  are  being  se- 
verely tested  by  the  stress  of  hotly-contested  presidential,  congressional  and 
gubernatorial  election  campaigns.  Denial  of  certification  at  this  time  could 
have  an  unintended  negative  impact  on  the  ongoing  election  campaign. 
Denial  of  certification  would  also  jeopardize  ongoing  cooperation  and  assist- 
ance programs  with  the  GOP  against  other  international  crimes  (smuggling, 
intellectual  property  piracy,  terrorism).  Moreover,  vital  national  interests 
certification  would  help  to  promote  the  political  will  and  positive  action 
against  narcotics  trafficking  that  we  will  seek  from  the  next  GOP. 

The  risks  posed  to  all  of  these  US  interests  (promoting  democracy,  coopera- 
tion against  other  crimes  and  continued  counter-terrorism  cooperation)  by 
a  cutoff  of  bilateral  assistance  outweigh  the  risks  posed  by  Paraguay's  failure 
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to  cooperate  fully  with  the  USG.  or  to  take  adequate  steps  to  combat  narcotics 
on  its  own. 

STATEMENTS  OF  EXPLANATION 
Afghanistan 

Afghanistan  continued  as  the  world's  second  largest  producer  of  opium 
poppy,  according  to  USG  estimates.  Land  under  poppy  cultivation  and  opfum 
production  rose  3  percent  in  1997  according  to  US  satellite  surveys.  Ckintin- 
ued  warfare,  destruction  of  the  economic  infrastructure  and  the  absence 
of  a  recognized  central  government  with  control  over  the  entire  country 
remain  obstacles  to  effective  drug  control. 

The  inaction  and  lack  of  political  will  of  the  Taliban  faction,  which 
controls  96  per  cent  of  Afghanistan's  opium-growing  areas,  as  well  as  substan- 
tial drug  trade  involvement  on  the  part  of  some  local  Taliban  authorities 
impede  meaningful  countemarcotics  progress  as  well.  The  Taliban,  formed 
by  religious  students,  began  its  military  campaign  in  Afghanistan  in  1994 
and  assumed  effective  control  over  two  thirds  of  the  country  in  fall  1996. 
There  is  no  evidence  that  the  Taliban  or  any  other  faction  controlling  Afghan 
territory  took  substantive  law  enforcement  or  crop  eradication  action  in 
1997. 

Although  the  Taliban  condemned  illicit  drug  cultivation,  production,  traf- 
ficking and  use  in  1997,  there  is  no  evidence  that  Taliban  authorities  took 
action  to  decrease  poppy  cultivation,  arrest  and  prosecute  major  narcotics 
traffickers,  interdict  large  shipments  of  illicit  drugs  or  precursor  chemicals 
or  to  eliminate  opiate  processing  laboratories  anywhere  in  Afghanistan  in 
1997.  Narcotics  remain  Afghanistan's  largest  source  of  income,  and  some 
Taliban  authorities  reportedly  benefit  financially  from  the  trade  and  provide 
protection  to  heroin  laboratories.  There  are  numerous  reports  of  drug  traffick- 
ers operating  in  Taliban  territory  with  the  consent  or  involvement  of  some 
Taliban  officials.  Taliban  authorities  called  for  international  alternative  devel- 
opment assistance  as  a  precondition  to  eradicating  opium  poppy  cultivation. 
Afghanistan  is  a  party  to  the  1988  UN  Drug  Convention. 

In  November  1997,  the  Taliban  responded  to  a  UNDCP  initiative  by  agree- 
ing to  eliminate  poppy  cultivation  in  districts  where  alternative  development 
was  provided,  to  control  poppy  cultivation  in  areas  where  poppy  was  not 
previously  grown  and  to  eliminate  morphine  and  heroin  laboratories  when 
these  sites  were  brought  to  their  attention.  To  date,  these  conunitments 
have  not  been  tested. 

The  USG  strongly  supports  the  UN  Secretary  General's  Special  Envoy 
for  A^hanistan,  Ambassador  Lakhdar  Brahimi,  and  the  UN  Special  Mission 
to  Afghanistan  in  their  efforts  to  promote  a  cease-fire,  followed  by  negotia- 
tions leading  to  a  broad-based  government  that  can  address  the  problems 
of  narcotics,  terrorism  and  humanitarian  concerns.  We  assist  the  peoples 
of  Afghanistan,  subject  to  resource  availability,  primarily  through  UN  pro- 
grams aimed  at  humanitarian  relief,  reconstruction  and  countemarcotics. 
In  1997,  USG  transferred  $1.6  million  in  FY-95  and  FY-96  funds  earmarked 
for  UNDCP  to  help  finance  UNDCP's  capacity  building  project  and  poppy 
reduction  projects  in  Afghanistan.  The  USG  also  provided  an  initial  $269,202 
of  a  $772,905  poppy  reduction/alternative  development  project  being  imple- 
mented by  an  American  non-governmental  organization  (NGG),  Mercy  Corps 
International  (MCI)  in  Helmand  Province. 

Since  U.S.  legislation  makes  special  allowance  for  continuation  of  such 
assistance  generally,  notwithstanding  any  other  provision  of  law,  denying 
certification  of  Afghanistan  would  have  minimal  effect  in  terms  of  implemen- 
tation of  this  policy. 

Continuation  of  large-scale  opium  cultivation  and  trafficking  in  Afghani- 
stan, plus  the  failure  of  the  authorities  to  initiative  law  enforcement  actions, 
preclude  a  determination  that  Afghanistan  has  taken  adequate  steps  on  its 
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own  or  that  it  has  sufficiently  cooperated  with  USG  countemarcotics  efforts 
to  meet  the  goals  and  objectives  of  the  UN  1988  Drug  Convention,  to  which 
Afghanistan  is  a  party.  Accordingly,  denial  of  certification  is  appropriate. 


Burma 


:clit 


Burma  ccAitinues  to  be  the  world's  largest  source  of  illicit  opium  and 
heroin.  In  1997,  production  declined  slightly  from  the  previous  year's  levels; 
estimates  indicated  there  were  155,150  hectares  under  cultivation,  which 
could  yield  a  maximum  of  2,365  metric  tons  of  opium. 

On  the  la[w  enforcement  front,  the  Government  of  Burma  (GOB)  seized 
more  opium  and  heroin,  and  raided  more  laboratories  than  in  the  past. 
These  were  welcome  developments,  but,  given  the  extent  of  the  problem, 
they  were  insufficient  to  make  noticeable  inroads  against  drug  trafficking 
and  production.  Seizures  of  amphetamines  and  the  precursor  chemical  acetic 
anhydride  declined.  There  were  no  arrests  of  major  traffickers.  Drug  lord 
Chang  Qifu  (Khun  Sa),  who  "surrendered"  to  Burmese  authorities  in  1996, 
was  not  brought  to  justice,  and  the  GOB  continued  to  refuse  to  render 
him  to  the  United  States.  The  GOB  did  return  a  U.S.  fugitive  to  Thailand, 
which  extradited  him  to  the  United  States. 

Several  ethnic  groups  declared  that  they  would  establish  opium  free  zones 
in  their  territories  by  the  year  2000,  and  the  GOB  undertook  some  eradication 
efforts  as  well.  Establishment  of  opium  free  zones  would  require  considerable 
time  and  investment  of  resources.  The  Government  of  Burma  approved 
a  United  Nations  Drug  Control  Program,  a  five-year  alternative  development 
project  in  the  ethnic  Wa  region;  as  the  year  closed,  UNDCP  was  making 
arrangements  to  initiate  work.  j 

Money  laundering  and  the  return  of  narcotics  profits  laundered  elsewhere 
appear  to  be  a  significant  factor  in  the  overall  Burmese  economy.  An  under- 
developed banking  system  and  lack  of  enforcement  against  money  laundering 
have  created  a  business  and  investment  environment  conducive  to  the  use 
of  drug-related  proceeds  in  legitimate  commerce.  The  GOB  has  encouraged 
leading  narcotics  traffickers  systematically  to  invest  in  infrastructure  and 
other  domestic  projects.  | 

USG  countemarcotics  cooperation  with  the  Burmese  regime  is  restricted 
to  basic  law  enforcement  operations  and  involves  no  bilateral  material  or 
training  assistance.  The  USG  remains  concerned  over  Burma's  commitment 
to  effective  countemarcotics  measures,  human  rights,  and  political  reform. 
The  USG  is  prepared  to  consider  resuming  appropriate  assistance  contingent 
upon  the  GOB's  unambiguous  demonstration  of  a  strong  commitment  to 
countemarcotics,  the  rule  of  law,  punishment  of  traffickers  and  major  traffick- 
ing organizations  (including  asset  forfeiture  and  seizure),  anti-corruption, 
eradication  of  opium  cultivation,  destruction  of  drug  processing  laboratories, 
and  enforcement  of  money  laundering  legislation. 

Iran 

Iran  has  strengthened  its  countemarcotics  performance  during  the  past 
year — particularly  in  the  area  of  interdiction — ^but  direct  information  is  lim- 
ited because  the  United  States  has  no  diplomatic  presence  in  the  country. 

Iran's  interdiction  efforts  are  apparently  vigorous,  if  partially  effective. 
Costly  physical  barriers  and  aggressive  patroUihg  of  its  eastem  borders  have 
led  to  Iranian  claims  of  record  narcotics  seizures  of  nearly  200  tons  last 
year — and  significant  Iranian  casualties  as  well.  But  with  an  estimated  1,000 
tons  of  opiates  crossing  the  country  each  year,  Iran  remains  the  major 
transit  route  for  opiates  from  Afghanistan  and  Pakistan  to  the  West,  although 
we  do  not  have  recent  data  on  the  amount  that  may  reach  the  United 
States.  Punishment  of  traffickers  is  harsh  but  drug  trafficking  continues 
on  a  large  scale. 
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Cultivation  of  opium  poppies  continues  in  Iran,  but  the  extent  of  cultivation 
is  difficult  to  ascertain  conclusively.  The  1993  United  States  Government 
survey  of  opium  cultivation  in  Iran  estimated  that  3,500  hectares  were 
under  cultivation.  U.S.  crop  estimates  were  a  major  factor  in  placing  Iran 
on  the  majors'  list  of  drug  producing  and  transit  countries.  Iran  claims 
complete  eradication  of  the  opium  poppy  crop.  Recent  statements  by  the 
Dublin  Group  that  opium  cultivation  has  markedly  decreased  give  at  least 
partial  credence  to  the  Iranian  claims,  but  a  new  crop  survey  would  help — 
and  will  be  undertaken — to  confirm  such  eradication. 

Iran  has  taken  some  steps  to  confront  corruption  among  customs,  police 
and  military  personnel.  Observers  have  noted  several  convictions  of  corrupt 
officials  but  the  corruption  of  low-level  officials  continues;  multi-ton  ship- 
ments of  opiates  could  not  traverse  Iran  without  assistance  from  complicit 
law  enforcement  or  military  personnel.  There  have  been  no  recent,  credible 
reporfe  concerning  high-level  complicity  in  narcotics  trafficking  and  high- 
ranking  officials  of  the  GOI.have  clearly  stated  Iran's  official  aversion  to 
narcotics  trafficking. 

Iran  has  ratified  the  1988  UN  Drug  Convention,  but  the  United  States 
Government  and  other  observers  remain  unaware  of  implementing  legislation 
to  bring  Iran  into  full  compliance  with  the  Convention.  A  1997  proposal 
approved  by  the  Expediency  Council  appears  to  allow  for  stronger  drug 
laws  and  demand  reduction  programs,  but  the  extent  to  which  the  proposal 
helps  Iran  to  comply  with  the  Convention  cannot  be  predicted  before  the 
proposal  is  enacted  as  unforceable  laws  or  regulations.  No  bilateral  narcotics 
agreement  exists  between  Iran  and  the  United  States. 

Iran  has  recently  stated,  at  the  highest  level,  a  desire  to  cooperate  in 
international  counternarcotics  programs.  With  the  exception  of  the  Iran/ 
Pakistan/UNDCP  border  interdiction  program  and  a  UNDCP  demand  reduc- 
tion survey,  however,  Iran  does  not  yet  participate  in  important  cooperative 
counternarcotics  efforts.  Such  programs  of  international  cooperation  would 
add  significantly  to  external  understanding  of  Iran's  narcotics  problems  and 
counter-narcotics  efforts. 


Nigeria 

Nigeria  is  the  hub  of  African  narcotics  trafficking  and  the  headquarters 
for  global  poly-crime  organizations.  Nigerian  narcotics  traffickers  operate 
worldwide  networks  that  transport  heroin  from  Asia  to  Africa,  the  NIS 
and  the  United  States,  and  cocaine  from  South  America  to  Europe.  Africa 
and  East  Asia.  Nigerian  traffickers  are  responsible  for  a  significant  portion 
of  the  heroin  that  is  abused  in  the  United  States.  Marijuana  is  the  only 
narcotic  cultivated  in  Nigeria;  large  quantities  are  exported  to  other  African 
nations  and  to  Europe,  but  have  little  impact  upon  the  United  States. 

The  need  to  repatriate  their  criminal  gains  has  motivated  Nigerian  traffick- 
ers to  develop  a  sophisticated  and  flexible  money  laundering  system  capable 
of  handling  not  only  narcotics  profits,  but  the  ill-gotten  gains  of  Nigerian 
sponsored  financial  fraud  as  well.  The  dislocations  of  Nigeria's  economy 
have  helped  to  engender  a  vast  informal  commercial  sector,  immune  to 
most  regulation  and  well  suited  to  illegal  activities. 

The  record  of  Nigerian  law  enforcement  against  the  narcotics  trade  is, 
at  best,  mixed.  The  one  force  capable  of  making  headway  against  narcotics, 
the  Nigerian  Drug  Law  Enforcement  Agency  (NDLEA).  has  been  handicapped 
by  deficiencies  in  political  and  financial  support.  The  NDLEA  arrests  many 
couriers,  but  few  organization  leaders.  NDLEA  efforts  at  Nigeria's  inter- 
national airports  have  led  to  increased  seizures  of  narcotics,  and  may  be 
a  factor  contributing  to  traffickers's  expansion  into  bulk  shipments  and 
across  borders  into  Nigeria's  neighbors. 

The  Government  of  Nigeria  has  failed  to  react  responsibly  to  the  ease 
with  which  criminals  function  in  Nigeria.  Appropriate  criminal  narcotics 
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and  money-laundering  legislation  has  been  enacted,  but  remains  unenforced, 
with  no  evidence  that  prosecutions,  convictions  or  asset  seizures  have  been 
made  against  any  major  criminal  figures.  Nigeria  failed  to  provide  consistent 
policy  advice  to  its  law  enforcement  organs,  lacked  the  political  will  to 
attack  pervasive  corruption,  and  again  neglected  to  provide  sufficient  material 
support  for  even  the  most  basic  operations  of  its  law  enforcement  agencies. 

Nigeria  again  failed  to  meet  its  obligations  to  the  United  States  and  other 
nations  with  regard  to  extraditions  and  other  forms  of  counter-narcotics 
cooperation.  Even  direct  promises  of  action  have  remained  unredeemed. 
A  December.  1996,  United  States  mission  to  Nigeria  received  the  Government 
of  Nigeria's  assurance  that  extraditions  of  criminals  to  the  United  States 
could  resume  immediately.  No  action  has  been  taken  on  extraditions  over 
one  year  later. 
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Ganaral  Sarvicas  Administration 
Acquisition  Raguiatlon;  10  Day 
Paymant  Clausa  for  Cartain  Fadarai 
Supply  Sarvica  Contracts 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  authorize 
payment  of  invoices  in  10  days  after 
receipt  for  Federal  Supply  Service  (FSS) 
Stock,  Special  Ordei.  and  Schedules 
contracts  when  the  contractor  agrees  to 
full  cycle  electronic  commerce. 

DATES:  Effective  Date  March  16, 1998. 
Comments  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  May  15,  1998. 
ADDRESSES:  Mail  comments  to  General 
Services  Administration,  Office  of 
Acquisition  Policy,  GSA  Acquisition 
Policy  Division  (MVP).  1800  F  Street, 
NW,  Room  4012,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Sochon,  GSA  Acquisition  Policy 
Division,  (202)  208-6726. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Electronic  commerce  (EC)  helps  to 
reduce  the  cost  and  improve  the 
efficiency  of  administrative  processes  by 
using  electronic  data  interchange  (EDI) 
and  electronic  funds  transfer  (EFT)  to 
conduct  business  transactions.  GSA  FSS 
seeks  to  encourage  contractors  to 
implement  full  cycle  EC  so  that  both       , 
parties  realize  these  beneBts.  Full  cycle 
EC  includes  placing  orders,  receiving 
orders,  issuing  invoices,  and  paying 
invoices  electronically.  Payment  by 
electronic  funds  transfer  is  already 
mandatory  for  most  Federal  contracts 
under  the  Debt  Collection  Improvement 
Act  of  1996  (31  U.S.C.  3332).  GSA  FSS 
has  the  capability  to  issue  orders  and 
receive  invoices  electronically.  To 
encourage  contractor  participation,  GSA 
will  pay  invoices  in  10  days  for 
contractors  who  agree  to  process  orders 
and  invoices  electronically  using 
implementation  conventions  provided 
by  GSA. 


B.  Executive  Order  12866 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

C.  RegHUtory  Flexibility  Act 

This  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
rule  provides  that  the  Government  will 
make  payment  in  10  days  from  receipt 
of  a  proper  invoice  when  the  contractor 
agrees  to  full  cycle  EC.  Because  not  all 
contractors  are  EDI  capable,  full  cycle 
EC  is  not  mandatory.  Contractors  who 
do  not  agree  to  the  terms  will  be  paid 
under  standard  Prompt  Payment  Act  (31 
U.S.C.  3903)  procedures  and  suffer  no 
adverse  consequences.  Contractors  who 
agree  to  fiill  cycle  EC  will  benefit  from 
receiving  payment  more  quickly  and 
being  able  to  streamline  administrative 
procedures  and  costs  associated  with 
processing  contract  orders. 

0.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
GSAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
otherwise  collect  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq. 

E.  Determination  to  Issue  an  Interim 
Rule       I 

Urgent  and  compelling  reasons  exist 
to  promulgate  this  interim  rule  without 
prior  opportunity  for  public  comment. 
GSA  believes  this  rule  will  provide 
significant  benefits  to  both  ihe  Federal 
government  and  GSA  contractors. 
Contractors  who  participate  in  full  cycle 
EC  will  receive  payment  more  quickly 
than  the  standard  30  days  under  the 
Prompt  Payment  Act.  Electronic 
processing  will  reduce  costs  and 
improve  efficiency  for  both  contractors 
and  the  government.  However,  pursuant 
to  Pub.  L.  98-577  and  FAR  1.501,  GSA 
will  consider  public  comments  received 
in  response  to  this  interim  rule  in  the 
formation  of  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  532  and 
552 

Government  procurement. 

Accordingly,  48  CFR  532  and  552  are 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  532  and  552  continues  to  read  as 
follows: 


Authority:  40  U.S.C.  486(c) 
PART  532— CONTRACT  FINANCING 

Section  532.902  is  added  to  read  as 
follows: 

532.902    DefinHions. 

Full  cycle  electronic  commerce  means 
the  use  of  electronic  data  interchange 
(EDI)  and  electronic  funds  transfer 
(EFT): 

(a)  By  the  Government,  to  place 
purchase  or  delivery  orders,  receive 
invoices,  and  pay  invoices. 

(b)  By  the  Contractor,  to  accept  and 
fill  orders,  submit  invoices,  and  receive 
payment. 

3.  Section  532.905  is  amended  by 
adding  a  new  paragraph  (c)  as  follows: 

532.905    Invoiea  payments. 

•        *        •        •        • 

(c)(1)  To  increase  efficiency  and 
reduce  costs  to  the  Government,  Federal 
Supply  Service  contracts  under  the 
Stock,  Special  Order,  and  Schedules 
Programs  may  authorize  payment 
within  10  days  of  receipt  of  a  proper 
invoice.  The  contract  must  meet  the 
following  conditions: 

(i)  The  contractor  agrees  to  full  cycle 
electronic  commerce. 

(ii)  The  contract  includes  FAR 
52.232-33,  Mandatory  Information  for 
Electronic  Funds  Transfer  Payment. 

(2)  The  10  day  pajrment  terms  apply 
to  each  order  that  meet  all  the  following 
conditions: 

(i)  FSS  places  the  order  using  EDI  and 
the  contractor  submits  EDI  invoices  in 
accordance  with  the  Trading  Partner 
Agreement. 

(ii)  A  GSA  Finance  Center  pays  the 
invoices  using  EFT. 

(3)  The  10  day  payment  terms  do  not 
apply  to  any  order: 

(i)  Placed  by  a  GSA  contracting 
activity  other  than  FSS. 

(ii)  Placed  by  or  paid  by  another 
agency. 

4.  Section  532.908  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

532.908    Contract  clause. 

(a)  For  FSS  Stock,  Special  Order,  and 
Schedules  solicitations  and  contracts 
that  provide  payment  in  10  days  under 
532.905(c),  the  contracting  officer  must: 

-  (1)  If  the  cxantract  will  include  FAR 
52.212-4.  insert  the  clause  at  552.232- 
70.  GSA  received  a  class  deviation  to 
allow  use  of  552.232-70  for  commercial 
items. 

(2)  If  the  contract  will  not  include 
FAR  52.212-4,  insert  552.232-25, 
Prompt  Payment,  instead  of  FAR 
52.232-25. 
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PART  552— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  552.212-71  is  revised  by 
changing  the  provision  date  and 
revising  the  clause  "Invoice  Payments" 
in  numerical  order  as  follows: 

581.21 2-71    Contract  Terma  and 
Conditions  ApplicaMe  to  QSA  Acquisition 
of  Conunarcial  Items 

As  prescribed  in  512.301(a)(2).  insert 
the  following  provision: 

CONTRACT  TERMS  AND  CONDITIONS 
APPUCABLE  TO  GSA  ACQUISHION  OF 
COMMERCIAL  ITEMS  (MAR  1998) 

*         *         »         •         * 

552.232-70    Invoice  Payments 


6.  A  new  section  552.232-25  is  added 
to  read  as  follows: 

552.232-25    Prompt  payment 

As  prescribed  in  532.908(a)(2),  insert 
the  following  clause: 

PROMPT  PAYMENT  (MAY  1997} 
(DEVIATION  MAR  1998) 

Notwithstanding  any  other  payment  clause 
in  this  contract,  the  Government  will  make 
invoice  payments  and  contract  financing 
payments  under  the  terms  and  conditions 
specified  in  this  clause.  Payment  shall  be 
considered  as  being  made  on  the  day  a  check 
is  dated  or  the  date  of  an  electronic  funds 
transfer.  Definitions  of  pertinent  terms  are  set 
forth  in  section  32.902  of  the  Federal 
Acquisition  Regulation.  All  days  referred  to 
in  this  clause  are  calendar  days,  unless 
otherwise  specified.  (However,  see 
subparagraph  (a)(4)  of  this  clause  concerning 
payments  due  on  Saturdays,  Sundays,  and 
legal  holidays.) 

(a)  Invoice  payments. 

(1)  The  due  date  for  making  invoice 
payments  by  the  designated  payment  office 
is: 

(i)  For  orders  placed  electronically  by  the 
General  Services  Administration  (GSA) 
Federal  Supply  Service  (FSS),  and  to  be  paid 
by  GSA  through  electronic  funds  transfer 
(EFT),  the  later  of  the  following  two  events: 

(A)  The  IDth  day  after  the  designated 
billing  office  receives  a  proper  invoice  from 
the  Contractor.  If  the  designated  billing  office 
fails  to  annotate  the  invoice  with  the  date  of 
receipt  at  the  time  of  receipt,  the  invoice 
payment  due  date  shall  be  the  10th  day  after 
the  date  of  the  Contractor's  invoice;  provided 
the  Contractor  submitted  a  proper  invoice 
and  no  disagreement  exists  over  quantity, 
quality,  or  Contractor  compliance  with 
contract  requirements. 

(B)  The  10th  day  after  Government 
acceptance  of  supplies  delivered  or  services 
performed  by  the  Contractor. 

(ii)  For  all  other  orders,  the  later  of  the 
following  two  events: 

(A)  The  30th  day  after  the  designated 
billing  office  receives  a  proper  invoice  from 
the  Contractor.  If  the  designated  billing  office 
fails  to  annotate  the  invoice  with  the  date  of 
receipt  at  the  time  of  receipt,  the  invoice 


payment  due  date  shall  be  the  30th  day  after 
the  date  of  the  Contractor's  invoice;  provided 
the  Contractor  submitted  a  proper  invoice 
and  no  disagreement  exists  over  quantity, 
quahty,  or  Contractor  compliance  with 
contract  requirements. 

(B)  The  30th  day  after  Government 
acceptance  of  supplies  delivered  or  services 
performed  by  the  Contractor. 

(iii)  On  a  final  invoice,  if  the  payment 
amount  is  subject  to  contract  settlement 
actions,  acceptance  occurs  on  the  effective 
date  of  the  contract  settlement 

(2)  The  General  Services  Administration 
will  issue  payment  on  the  due  date  in  (a)(l)(i) 
above  if  the  Contractor  complies  with  full 
cycle  electronic  commerce.  Full  cycle 
electronic  commerce  includes  all  the 
following  elements: 

(i)  The  Contractor  must  receive  and  fulfill 
electronic  data  interchange  (EDI)  purchase 
orders  (transaction  set  850). 

(ii)  The  Contractor  must  generate  and 
submit  to  the  Government  valid  EDI  invoices 
(transaction  set  810). 

(iii)  The  Contractor's  financial  institution 
must  receive  and  process,  on  l)ehalf  of  the 
Contractor,  EFT  payments  through  the 
Automated  Clearing  House  (ACH)  system. 

(iv)  The  EDI  transaction  sets  in  (i)  through 
(iii)  above  must  adhere  to  implementation 
conventions  provided  by  GSA. 

(3)  If  any  of  the  conditions  in  (a)(2)  above 
do  not  occur,  the  10  day  payment  due  dates 
in  (a)(1)  become  30  day  payment  due  dates. 

(4)  Certain  food  products  and  other 
payments. 

(i)  Due  dates  on  Contractor  invoices  for 
meat,  meat  food  products,  or  fish;  perishable 
agricultural  commodities;  and  dairy 
products,  edible  fats  or  oils,  and  food 
products  prepared  from  edible  fats  or  oils  are 

(A)  For  meat  or  meat  food  products,  as 
defined  in  section  2(a)(3)  of  the  Packers  and 
Stockyard  Act  of  1921  (7  U.S.C.  182(3)),  and 
as  further  defined  in  Pub.  L.  98-181. 
including  any  edible  fresh  or  frozen  poultry- 
meat,  any  perishable  poultry  meat  food 
product,  fresh  eggs,  and  any  perishable  egg 
product,  as  close  as  possible  to,  but  not  later 
than,  the  7th  day  after  product  delivery. 

(B)  For  fresh  or  frozen  fish,  as  defined  in 
section  204(3)  of  the  Fish  and  Seafood 
Promotion  Act  of  1986  (16  U.S.C.  4003(3)).  as 
close  as  possible  to,  but  not  later  than,  the 
7th  day  after  product  delivery. 

(C)  For  perishable  agricultural 
commodities,  as  defined  in  section  1(4)  of  the 
Perishable  Agricultural  Commodities  Act  of 
1930  (7  U.S.C.  499a(4)).  as  close  as  possible 
to,  but  not  later  than,  the  10th  day  after 
product  delivery,  unless  another  date  is 
specified  in  the  contract. 

(D)  For  dairy  products,  as  defined  in 
section  1 11  (e)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C.  4502(e)). 
edible  fats  or  oils,  and  food  products 
prepared  from  edible  fats  or  oils,  as  close  as 
possible  to.  but  not  later  than,  the  10th  day 
after  the  date  on  which  a  proper  invoice  has 
been  received.  Liquid  milk,  cheese,  certain 
processed  cheese  products,  butter,  yogurt,  ice 
cream,  mayonnaise,  salad  dressings,  and 
other  similar  products,  fall  within  this 
classification.  Nothing  in  the  Act  limits  this 


classification  to  refrigerated  products.  When 
questions  arise  regarding  the  proper 
classification  of  a  specific  product,  prevailing 
industry  practices  will  be  followed  in 
sf)ecifying  a  contract  payment  due  date.  The 
burden  of  proof  that  a  classification  of  a 
specific  product  is,  in  fact,  prevailing 
industry  practice  is  upon  the  Contractor 
making  the  representation. 

(ii)  If  the  contract  does  not  require 
submission  of  an  invoice  for  pavment  (e.g., 
periodic  lease  payments),  the  diie  date  will 
be  as  specified  in  the  contract. 

(5)  Contractor's  invoice  The  Contractor 
shall  prepare  and  submit  invoices  to  the 
designated  billing  office  specified  in  the 
contract.  A  proper  invoice  must  include  the 
items  listed  in  subdivisions  (a)(5)(i)  through 
(a)(5)(viii)  of  this  clause.  If  the  invoice  does 
not  comply  with  these  requirements,  it  shall 
be  returned  within  7  days  after  the  date  the 
designated  billing  office  received  the  invoice 
(3- days  for  meat,  meat  food  products,  or  fish; 
5  days  for  perishable  agricultural 
commodities,  edible  fats  or  oils,  and  food 
products  prepared  from  edible  fats  or  oils), 
with  a  statement  of  the  reasons  why  it  is  not 
a  proper  invoice.  Untimely  notificaUon  will 
be  taken  into  account  in  computing  any 
interest  penalty  owed  the  Contractor  in  the 
manner  described  in  subparagraph  (a)(5)  of 
this  clause, 
(i)  Name  and  address  of  the  Contractor, 
(ii)  Invoice  date.  (The  Contractor  is 
encouraged  to  dale  invoices  as  close  as 
possible  to  the  date  of  the  mailing  or 
transmission.) 

(iii)  Contract  number  or  other  authorization 
for  supplies  delivered  or  services  performed 
(including  order  number  and  contract  line 
item  number). 

(iv)  Description,  quantity,  unit  of  measure, 
unit  price,  and  extended  price  of  supplies 
delivered  or  services  performed. 

(v)  Shipping  and  payment  terms  (e.g., 
shipment  number  and  date  of  shipment, 
prompt  payment  discount  terms).  Bill  of 
lading  number  and  weight  of  shipment  will 
be  shown  for  shipments  on  Government  bills 
of  lading. 

(vi)  Name  and  address  of  Contractor 
official  to  whom  payment  is  to  be  sent  (must 
be  the  same  as  that  in  the  contract  or  in  a 
proper  notice  of  assignment). 

(vii)  Name  (where  practicable),  title,  phone 
number,  and  mailing  address  of  person  to  be 
notified  in  the  event  of  a  defective  invoice. 

(viii)  Any  other  information  or 
documentation  required  by  the  contract  (such 
as  evidence  of  shipment). 

(ix)  While  not  required,  the  Contractor  is 
strongly  encouraged  to  assign  an 
identification  number  to  each  invoice. 

(6)  Interest  penalty.  An  interest  penalty 
shall  be  paid  automatically  by  the  designated 
payment  office,  without  request  fttjm  the 
Contractor,  if  paxTnent  is  not  made  by  the 
due  date  and  the  conditions  listed  in 
subdivisions  (a)(6)(i)  through  (a)(6)(iii)  of  this 
clause  are  met,  if  applicable.  However,  when 
the  due  date  falls  on  a  Saturday.  Sunday,  or 
legal  holiday  when  Federal  Government 
offices  are  closed  and  Government  business 
is  not  expected  to  be  conducted,  payment 
may  be  made  on  the  following  business  day 
without  incurring  a  late  payment  interest 
penalty. 
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(i)  A  proper  invoice  was  received  by  the 
designated  billing  office. 

(ii)  A  receiving  report  or  other  Government 
documentation  authorizing  payment  was 
processed,  and  there  was  no  disagreement 
over  quantity,  quality,  or  Contractor 
compliance  with  any  contract  term  or 
condition. 

(iii)  In  the  case  of  a  final  invoice  for  any 
balance  of  funds  due  the  Contractor  for 
supplies  delivered  or  services  performed,  the 
amount  was  not  subject  to  further  contract 
settlement  actions  between  the  Government 
and  the  Contractor. 

(7)  Computing  penalty  amount.  The 
interest  penalty  shall  be  at  the  rate 
established  by  the  Secretary  of  the  Treasury 
under  section  12  of  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  611)  that  is  in  effect  on 
the  day  after  the  due  date,  except  where  the 
interest  penalty  is  prescribed  by  other 
governmental  authority  (e.g.,  tariffs).  This 
rate  is  referred  to  as  the  "Renegotiation  Board 
Interest  Rate."  and  it  is  published  in  the 
Federal  Register  semiannually  on  or  about 
January  1  and  July  1.  The  interest  penalty 
shall  accrue  daily  on  the  invoice  principal 
payment  amount  approved  by  the 
Government  until  the  payment  date  of  such 
approved  principal  amount;  and  will  be 
compounded  in  30-day  increments  inclusive 
from  the  first  day  after  the  due  date  through 
the  payment  date.  That  is.  interest  accrued  at 
the  end  of  any  30-day  period  will  be  added 
to  the  approved  invoice  principal  payment 
amount  and  will  be  subject  to  interest 
penalties  if  not  paid  in  the  succeeding  30-day 
period.  If  the  designated  billing  office  failed 
to  notify  the  Contractor  of  a  defective  invoice 
within  the  periods  prescribed  in 
subparagraph  (a)(5)  of  this  clause,  the  due 
date  on  the  corrected  invoice  will  be  adjusted 
by  subtracting  from  such  date  the  number  of 
days  taken  beyond  the  prescribed  notification 
of  defects  period.  Any  interest  penalty  owed 
the  Contractor  will  be  based  on  this  adjusted 
due  date.  Adjustments  will  be  made  by  the 
designated  payment  office  for  errors  in 
calculating  interest  penalties. 

(i)  For  the  sole  purpose  of  computing  an 
interest  penalty  that  might  be  due  the 
Contractor,  Government  acceptance  shall  be 
deemed  to  have  occurred  constructively  on 
the  7th  day  (unless  otherwise  specified  in 
this  contract)  after  the  Contractor  delivered 
the  supplies  or  performed  the  services  in 
accordance  with  the  terms  and  conditions  of 
the  contract,  unless  there  is  a  disagreement 
over  quantity,  quality,  or  Contractor 
compliance  with  a  contract  provision.  In  the 
event  that  actual  acceptance  occurs  within 
the  constructive  acceptance  period,  the 
determination  of  an  interest  penalty  shall  be 
based  on  the  actual  date  of  acceptance.  The 
constructive  acceptance  requirement  does 
not,  however,  compel  Government  officials  to 
accept  supplies  or  services,  perform  contract 
administration  functions,  or  make  payment 
prior  to  fulfilling  their  responsibilities. 

(ii)  The  following  periods  of  time  will  not 
be  included  in  the  determination  of  an 
interest  penalty: 

(A)  The  period  taken  to  notify  the 
Contractor  of  defects  in  invoices  submitted  to 
the  Government,  but  this  may  not  exceed  7 
days  (3  days  for  meat,  meat  food  products,  or 


fish:  5  days  for  perishable  agricultural 
commodities,  dairy  products,  edible  fats  or 
oils,  and  food  products  prepared  from  edible 
fats  or  oils). 

(B)  The  period  between  the  defects  notice 
and  resubmission  of  the  corrected  invoice  by 
the  Contractor. 

(C)  For  incorrect  electronic  funds  transfer 
(EFT)  information,  in  accordance  with  the 
EFT  clause  of  this  contract. 

(iii)  Interest  penalties  will  not  continue  to 
accrue  after  the  filing  of  a  claim  for  such 
penalties  under  the  clause  at  52.233-1, 
Disputes,  ot  for  more  than  1  year.  Interest 
penalties  of  less  than  $1  need  not  be  paid. 

(iv)  Interest  penalties  are  not  required  on 
payment  delays  due  to  disagreement  between 
the  Government  and  the  Contractor  over  the 
payment  amount  or  other  issues  involving 
contract  compliance  or  on  amounts 
temporarily  withheld  or  retained  in 
accordance  with  the  terms  of  the  contract. 
Claims  involving  disputes,  and  any  interest 
that  may  be  payable,  will  be  resolved  in 
accordance  with  the  clause  at  52.233-1, 
Disputes. 

(8)  Prompt  payment  discounts.  An  interest 
penalty  also  shall  be  paid  automatically  by 
the  designated  payment  office,  without 
request  from  the  Contractor,  if  a  discount  for 
prompt  payment  is  taken  improperly.  The 
interest  penalty  will  be  calculated  as 
described  in  subparagraph  (a)(7)  of  this 
clause  on  the  amount  of  discount  taken  for 
the  period  beginning  with  the  first  day  after 
the  end  of  the  discount  period  through  the 
date  when  the  Contractor  is  paid. 

(9)  Additional  interest  penalty. 

(i)  If  this  contract  was  awarded  on  or  after 
October  1. 1989,  a  penalty  amount, 
calculated  in  accordance  with  subdivision 
(a)(9)(iii)  of  this  clause,  shall  be  paid  in 
addition  to  the  interest  penalty  amount  if  the 
Contractor^ 

(A)  Is  owBd  an  interest  penalty  of  SI  or 
more; 

(B)  Is  not  paid  the  interest  penalty  within 
10  days  after  the  date  the  invoice  amount  is 
paid;  and 

(C)  Makes  a  written  demand  to  the 
designated  payment  office  for  additional 
penalty  payment,  in  accordance  with 
subdivision  (a)(9)(ii)  of  this  clause, 
postmarked  not  later  than  40  days  after  the 
invoice  amount  is  paid. 

(ii)(A)  Contractors  shall  support  written 
demands  for  additional  penalty  payments 
with  the  following  data.  No  additional  data 
shall  be  required.  Contractors  shall  — 

(1)  Specifically  assert  that  late  payment 
interest  is  due  under  a  specific  invoice,  and 
request  payment  of  all  overdue  late  payment 
interest  penalty  and  such  additional  penalty 
as  may  be  required; 

(2)  Attach  a  copy  of  the  invoice  on  which 
the  unpaid  late  payment  interest  was  due; 
and 

[3]  State  that  payment  of  the  principal  has 
been  received,  including  the  date  of  receipt. 

(B)  Demands  must  be  postmarked  on  or 
before  the  40th  day  after  payment  was  made, 
except  that — 

(1)  If  the  postmark  is  illegible  or 
nonexistent,  the  demand  must  have  been 
received  and  annotated  with  the  date  of 
receipt  by  the  designated  payment  office  on 


or  before  the  4ah  day  after  payment  was 
made;  or 

(2)  If  the  postmark  is  illegible  or 
nonexistent  and  the  designated  payment 
office  fails  to  make  the  required  annotation, 
the  demand's  validity  will  be  determined  by 
the  date  the  Contractor  has  placed  on  the 
demand:  provided  such  date  is  no  later  than 
the  40th  day  after  payment  was  made. 

(iii)(A)  The  additional  penalty  shall  be    ^ 
equal  to  100  percent  of  any  original  late 
payment  interest  penalty,  except — 

[1]  The  additional  penalty  shall  not  exceed 
S5,000; 

(2)  The  additional  penalty  shall  never  be 
less  than  S25;  and 

[3)  No  additional  penalty  is  owed  if  the 
amount  of  the  underlying  interest  penalty  is 
less  than  SI. 

(B)  If  the  interest  penalty  ceases  to  accrue 
in  accordance  with  the  limits  stated  in 
subdivision  (a](5)(iii)  of  this  clause,  the 
amount  of  the  additional  penalty  shall  be 
calculated  on  the  amount  of  interest  penalty 
that  would  have  accrued  in  the  absence  of 
these  limits,  subject  to  the  overall  limits  on 
the  additional  penalty  specified  in 
subdivision  (a)(7)(iii)(A)  of  this  clause. 

(C)  For  determining  the  maximum  and 
minimum  additional  penalties,  the  test  shall 
be  the  interest  penalty  due  on  each  separate 
payment  made  for  each  separate  contract. 
The  maximum  and  minimum  additional 
penalty  shall  not  be  based  upon  individual 
invoices  unless  the  invoices  are  paid 
separately.  Where  payments  are  consolidated 
for  disbursing  purposes,  the  maximum  and 
minimum  additional  penalty  determination 
shall  be  made  separately  for  each  contract 
therein. 

(D)  The  additional  penalty  does  not  apply 
to  payments  regulated  by  other  Government 
regulations  (e.g.,  payments  under  utility 
contracts  subject  to  tariffs  and  regulation). 

(b)  Contract  financing  payments. 

(1)  Due  dates  for  recurring  financing 
payments.  If  this  contract  provides  for 
contract  financing,  requests  for  payment  shall 
be  submitted  to  the  designated  billing  office 
as  specified  in  this  contract  or  as  directed  by 
the  Contracting  Officer.  Contract  financing 
payments  shall  be  made  on  the  [insert  day  as 
prescribed  by  Agency  head;  if  not  prescribed, 
insert  30th  day]  day  after  receipt  of  a  proper 
contract  financing  request  by  the  designated 
billing  office.  In  the  event  that  an  audit  or 
other  review  of  a  specific  financing  request 

is  required  to  ensure  compliance  with  the 
terms  and  conditions  of  the  contract,  the 
designated  payment  office  is  not  compelled 
to  make  payment  by  the  due  date  specified. 

(2)  Due  dates  for  other  contract  financing. 
For  advance  payments,  loans,  or  other 
arrangements  that  do  not  involve  recurring 
submissions  of  contract  financing  requests, 
payment  shall  be  made  in  accordance  with 
the  corresponding  contract  terms  oras 
directed  by  the  Contracting  Officer. 

(3)  Interest  penalty  not  applicable.  Contract 
financing  payments  shall  not  be  assessed  an 
interest  penalQ?  for  payment  delays. 

(c)  Fast  payment  procedure  due  dates.  If 
this  contract  contains  the  clause  at  52. 213- 
1,  Fast  Payment  Procedure,  payments  will  be 
made  within  15  days  after  the  date  of  receipt 
of  the  invoice. 
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(End  of  clause] 

7.  Section  552.232-70  is  revised  as 
follows: 

552.232-70    Invoice  payments. 

As  prescribed  in  532.908(a)(1),  insert 
the  following  clause: 

INVOICE  PAYMENTS  (MAR  1998) 

(a)  The  due  date  for  making  invoice 
payments  by  the  designated  payment  office 
is: 

(1)  For  orders  placed  electronically  by  the 
Genera!  Services  Administration  (GSA) 
Federal  Supply  Service  (FSS),  and  to  be  paid 
by  GSA  through  electronic  funds  transfer 
(EFT),  the  later  of  the  following  two  events: 

(i)  The  10th  day  after  the  designated  billing 
office  receives  a  proper  invoice  from  the 
Contractor.  If  the  designated  billing  office 
foils  to  annotate  the  invoice  with  the  date  of 
receipt  at  the  time  of  receipt,  the  invoice 
payment  due  date  shall  be  the  10th  day  after 
the  date  of  the  Contractor's  invoice;  provided 
the  Contractor  submitted  a  proper  invoice 
and  no  disagreement  exists  over  quantity, 
quality,  or  Contractor  compliance  with 
contract  requirements. 

(ii)  The  10th  day  after  Government 
acceptance  of  supplies  delivered  or  services 
performed  by  the  Contractor. 

(2)  For  all  other  orders,  the  later  of  the 
following  two  events: 

(i)  The  30th  day  after  the  designated  billing 
office  receives  a  proper  invoice  from  the 
Contractor.  If  the  designated  billing  office 
fails  to  annotate  the  invoice  with  the  date  of 
receipt  at  the  time  of  receipt,  the  invoice 
payment  due  date  shall  be.  the  30th  day  after 
the  date  of  the  Contractor's  invoice;  provided 
the  Contractor  submitted  a  proper  invoice 
and  no  disagreement  exists  over  quantity, 
quality,  or  Contractor  compliance  with 
contract  requirements. 

(ii)  The  30th  day  after  Government 
acceptance  of  supplies  delivered  or  services 
performed  by  the  Contractor. 

(3)  On  a  final  invoice,  if  the  payment 
amount  is  subject  to  contract  settlement 
actions,  acceptance  occurs  on  the  effective 
date  of  the  contract  settlement. 

(b)  The  General  Services  Administration 
will  issue  payment  on  the  due  date  in  (a)(1) 
above  if  the  Contractor  complies  with  full 
cycle  electronic  commerce.  Full  cycle 
electronic  commerce  includes  all  the 
following  elements: 

(1)  The  Contractor  must  receive  and  fulfill 
electronic  data  interchange  (EDI)  purchase 
orders  (transaction  set  850). 

(2)  The  Contractor  must  generate  and 
submit  to  the  Government  valid  EDI  invoices 
(transaction  set  810). 

(3)  The  Contractor's  financial  institution 
must  receive  and  process,  on  behalf  of  the 
Contractor,  EFT  payments  through  the 
Automated  Clearing  House  (ACH)  system. 


(4)  The  EDI  transaction  sets  in  (b)(1) 
through  (b)(3)  above  must  adhere  to 
implementation  conventions  provided  l^y 
GSA. 

(c)  If  any  of  the  conditions  in  (b)  above  do 
not  occur,  the  10  day  payment  due  dates  in 
(a)(1)  become  30  day  payment  due  dates. 

(d)  All  other  provisions  of  the  Prompt 
Payment  Act  (31  U.S.C.  3901  et  seq.]  and 
Office  of  Management  and  Budget  (OMB) 
Qrcular  A-125.  Prompt  Payment,  apply. 

(End  of  clause) 

Dated:  February  27,  1998. 

Ida  M.  Ustad, 

Deputy  Associate  Administrator.  Office  of 
Acquisition  Policy. 

[FR  Doc.  98-6664  Filed  3-13-98;  8:45  am) 
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ADMINISTRATION 

48  CFR  Chapter  5 

General  Services  Adminiatration 
Acquisition  Regulation;  Small  Entity 
Compliance  Guide 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

action:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  Small  Entity  Compliance 
Guide  has  been  prepared  in  accordance 
with  Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121).  It  summarizes 
Change  77  which  amended  the  General 
Services  Administration  Acquisition 
Regulation  (GSAR)  to  authorize 
payment  of  invoices  in  10  days  for 
Federal  Supply  Schedule  (FSS)  Stock, 
Special  Order,  and  Schedules  contracts 
when  the  contractor  agrees  to  full  cycle 
electronic  commerce.  Further 
information  regarding  this  change  may 
be  obtained  by  referring  to  Change  77 
which  precedes  this  notice. 
DATES:  The  interim  rule  is  effective 
March  16, 1998. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Gloria  Sochon,  GSA  Acquisition  Policy 
Division,  (202)  208-6726. 
SUPPI.EMENTARY  INFORMATION:  The 

interim  rule  provides  the  opportunity 
for  public  comments.  Interested  parties 
may  submit  comments  on  or  before  May 
15, 1998.  Submit  comments  in  writing 
to:  General  Services  Administration, 
Office  of  Acquisition  Policy,  GSA 


Acquisition  Policy  Division  (MVP), 
1800  F  Street,  NW,  Room  4012, 
Washington.  DC  20405. 

The  interim  rule  affects  both  GSA 
contracting  personnel  and  commercial 
entities  submitting  offers  under  the  FSS 
Stock,  Special  Order,  and  Schedule 
programs.  The  following  is  a  summary 
of  the  most  significant  provisions  of  the 
interim  rule  as  it  applies  to  these 
programs: 

•  To  encourage  contractor 
participation  in  electronic  commerce, 
GSA  will  pay  invoices  in  10  days  for 
contractors  who  agree  to  process  orders 
and  invoices  electronically  using 
implementation  conventions  provided 
by  GSA. 

•  Because  not  all  contractors  are  EDI 
capable,  full  cycle  EC  is  not  mandatory. 
Contractors  who  do  not  agree  to  the 
terms  will  be  paid  under  standard 
Prompt  Payment  Act  (31  U.S.C.  3903) 
procedures  and  suffer  no  adverse 
consequences. 

•"Full  cycle  electronic  commerce" 
means  the  use  of  electronic  data 
interchange  (EDI)  and  electronic  funds 
transfer  (EFT): 

(a)  By  the  Government,  to  place 
purchase  or  delivery  orders,  receive 
invoices,  and  pay  invoices. 

(b)  By  the  Contractor,  to  accept  and 
fill  orders,  submit  invoices,  and  receive 
payment. 

•  Full  cycle  electronic  commerce 
includes  all  the  following  elements: 

(a)  The  Contractor  must  receive  and 
fulfill  electronic  data  interchange  (EDI) 
purchase  orders  (transaction  set  850). 

(b)  The  Contractor  must  generate  and 
submit  to  the  Government  valid  EDI 
invoices  (transaction  set  810). 

(c)  The  Contractor's  financial 
institution  must  receive  and  process,  on 
behalf  of  the  Contractor,  EFT  payments 
through  the  Automated  Clearing  House 
(ACH)  system. 

(d)  The  EDI  transaction  sets  in  (i) 
through  (iii)  above  must  adhere  to 
implementation  conventions  provided 
by  GSA. 

Dated:  February  27, 1998. 
Ida  M.  Uatad, 

Deputy  Associate  A  dministrator. 
Office  of  Acquisition  Policy. 
[FR  Doc.  98-5903  Filed  3-13-98;  8:45  am] 
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Proclamation  7073  of  March  12,  1998 
National  Poison  Prevention  Week,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Protecting  the  well-being  of  our  children  must  always  be  our  highest  priority 
as  a  people  and  as  a  Nation.  Innocent  and  vulnerable,  children  are  eager 
to  explore  the  world  around  them,  and  in  our  society  today,  where  every 
home  is  filled  with  potentially  dangerous  chemicals,  this  can  put  our  children 
at  grave  risk.  According  to  the  American  Association  of  Poison  Control 
Centers,  over  one  million  children  are  exposed  each  year  to  potentially 
deadly  medicines  and  household  chemicals— a  danger  we  must  not,  and 
need  not,  tolerate. 

Since  the  first  observance  of  National  Poison  Prevention  Week  36  years 
ago,  the  number  of  children  who  have  died  each  year  from  accidental 
poisonings  has  dropped  dramatically,  from  450  in  1962  to  29  in  1995. 
This  remarkable  progress  is  due  in  part  to  the  dedicated  efforts  of  the 
U.S.  Consumer  Product  Safety  Commission,  the  Poison  Prevention  Week 
Council,  and  our  Nation's  poison  control  centers.  Nevertheless  we  still  have 
much  work  to  do  if  we  are  to  prevent  even  a  single  child  from  suffering 
or  dying  due  to  poisoning.  Because  poisonings  are  almost  always  preventable, 
there  are  simple,  practical  steps  we  can  take  to  protect  our  children:  use 
child-resistant  packaging  correctly:  keep  toxic  materials  locked  up  and  out 
of  the  reach  of  children;  and,  if  a  poisoning  does  occur,  call  a  poison 
control  center  immediately. 

This  year,  the  focus  of  National  Poison  Prevention  Week  is  the  danger 
posed  by  pesticides,  which  are  involved  in  the  poisonings  of  thousands 
of  young  children  each  year.  While  the  Environmental  Protection  Agency 
requires  that  most  pesticides  be  in  child-resistant  packaging,  it  is  up  to 
parents  and  caregivers  to  make  sure  that  these  materials  and  other  household 
chemicals  and  medicines  are  kept  locked  up  and  out  of  the  reach  of  children. 
By  taking  a  few  moments  to  read  labels  and  store  pesticides  properly, 
we  can  avoid  a  lifetime  of  regret. 

To  encourage  the  American  people  to  learn  more  about  the  dangers  of 
accidental  poisonings  and  to  take  responsible  preventive  measures,  the  Con- 
gress, by  joint  resolution  approved  September  26,  1961  (75  Stat.  681),  has 
authorized  and  requested  the  President  to  issue  a  proclamation  designating 
the  third  week  of  March  of  each  year  as  "National  Poison  Prevention  Week." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  March  15  through  March  21.  1998,  as 
National  Poison  Prevention  Week.  I  call  upon  all  Americans  to  observe 
this  week  by  participating  in  appropriate  ceremonies  and  activities  and 
by  learning  how  to  protect  our  children  from  poisons. 


12974  Federal  Register /Vol.  63,  No.  50 /Monday,  March  16,  1998 /Presidential  Documents 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 
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Proclamation  7874  of  March  12,  1998 

Greek  Independence  Day:  A  National  Day  of  Celebration  of 
Greek  and  American  Democracy,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation  — 

This  year,  as  we  mark  the  177th  anniversary  of  the  advent  of  Greece's 
struggle  for  independence,  we  celebrate  with  the  Hellenic  Republic  and 
recognize  the  close  ties  that  have  long  existed  between  Greece  and  the 
United  States.  Through  two  centuries,  our  nations  have  enjoyed  a  strong 
and  enduring  friendship.  For  more  than  half  a  century,  we  have  stood 
together  in  NATO,  modern  history's  most  successful  alliance. 

Our  bonds  are  deeper  still,  however,  for  we  are  joined  by  blood,  culture, 
and  a  profound  commitment  to  shared  values.  Greek  ideals  of  democracy 
and  freedom  inspired  our  Nation's  founders  and  breathed  life  into  America's 
experiment  with  democratic  self-government.  Generations  of  Greek  Ameri- 
cans have  enriched  every  aspect  of  our  national  life— in  the  arts,  sciences, 
business,  politics,  and  sports.  Through  hard  work,  love  of  family  and  commu- 
nity, steadfast  commitment  to  principle,  and  a  deep  love  of  liberty,  they 
have  contributed  greatly  to  the  prosperity  and  peace  we  enjoy  today. 

The  bonds  between  America  and  Greece,  in  fact,  have  never  been  stronger 
than  they  are  today.  We  are  partners  in  the  effort  to  find  a  lasting,  peaceful 
solution  in  the  Balkans  and  to  build  an  enlarged  NATO  that  will  enhance 
our  common  security.  As  our  two  nations  prepare  for  the  challenges  and 
possibilities  of  the  new  millennium,  we  look  forward  to  building  on  that 
partnership  so  that  the  seeds  of  democracy  we  have  nurtured  together  for 
so  long  will  bear  fniit  in  a  bright  future  not  only  for  ourselves,  but  for 
our  global  community. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  25,  1998,  as 
Greek  Independence  Day:  A  National  Day  of  Celebration  of  Greek  and  Amer- 
ican Democracy.  I  call  upon  all  Americans  to  observe  this  day  with  appro- 
priate ceremonies,  activities,  and  programs. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
of  March,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


IXjlAJwCfUOA  ^j\Ojud^^V\ 


(FR  Doc.  98-6969 

Filed  3-13-98;  11:18  am) 

Billing  code  3195-01-P 


KJ  IVI   I 


VOL 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 


Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding 

aids 
E-mail  infofedreg.nara.gov 

Laws 

For  additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 
The  United  States  Government  Manual 


Other  Services 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilalion 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
TDD  for  the  hearing  impaired 


202-623-6227 


523-6227 


523-6227 
523-6227 


52»-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers, 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

PUBUC  LAWS  ELECTRONIC  NOTIFICATION  SERVICE  (PENS) 

Free  electronic  mail  notiflcation  of  newly  enacted  Public  Laws  is 
now  available.  To  subscribe,  send  E-mail  to  lis^rocetc.fed.gov 
with  the  text  message:  subscribe  PUBLAWS-L  (your  name).  The 
text  of  laws  is  not  available  through  this  service.  PENS  cannot 
respond  to  specific  inquiries  sent  to  this  address. 


FEDERAL  REGISTER  PAGES  AND  DATES.  MARCH 

10123-10288 2 

10289-10490 3 

10491-10742 4 

10743-11098 5 

11099-11358 6 

11359-11580 9 

11581-11818 10 

11819-11984 11 

11985-12382 12 

12383-12602 13 

12603-12976 J6 


Federal  Register 

Vol.  63,  No.  50 
Monday,  March  16,  1998 


CFR  PARTS  AFFECTED  DURING  MARCH 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

7068 10289 

7069 10487 

7070 10489 

7071 10741 

7072 11983 

7073 12973 

7074 12975 

EMcutiva  Ordars: 
12957  (See  Notice  of 

March  4,  1998) 11099 

12959  (See  Notice  of 

March  4,  1998) 11099 

13059  (See  Notice  of 

March  4,  1998) 11099 

13077 12381 

AdministraHva  Orders: 
Presidential  Determinations: 
No.  98-15  Of  February 

26.  1998 12937 

■MfflOTonduniA: 

March  5,  1998 123/7 


5  CFR 

880 


.10291 


7CFR 

2 11101 

301 12603 

319 12383 

723 11581 

900 10491 

929 10491 

966 12396 

980 12396 

982 10491 

989 10491,  11585 

1496 11101 

1728 J1589 

Proposed  Rules: 

1000 12417 

1001 12417 

1002 12417 

1004 12417 

1005 12417 

1006 12417 

1007 12417 

1012 12417 

1013 12417 

1030 12417 

1032 12417 

1033 12417 

1036 12417 

1040 12417 

1044 12417 

1046 12417 

1049 12417 

1050 12417 

1064 12417 

1065 12417 

1068 12417 


1076 12417 

1079 12417 

1106 12417 

1124 12417 

1126 12417 

1131 12417 

1134 12417 

1135 12417 

1137 12417 

1138 12417 

1139 12417 

9  CFR 

2 10493 

3 10493 

94 120603 

381 11359 

417 11104 

Proposed  Rules: 

92 12700 

93 12700 

94 12700 

95 12700 

96 12700 

97 12700 

98 12700 

130 12700 

145 12036 

10  CFR 

600 10499 

Proposed  Rules: 

Oh.  1 11169 

72 12040 

430 10571 

11  CFR 

Proposed  Rules: 

100 10783 

114 10783 

12  CFR 

357 10293 

575 11361 

614 10515,  12401 

627 12401 

701 10743 

704 10743 

708 10515,  10518 

712 10743 

740 10743 

Proposed  Rules: 

202 12326 

203 12329 

210 12700 

229 12700 

357 10349 


13  CFR 

115 


.12605 


14  CFR 

25 


.12862 


11 


Federal  Register/ Vol.  63.  No.  50 /Monday,  March  16,  1998 /Reader  Aids 


39 10295.  10297.  10299. 

10301.  10519,  10523.  10527, 
10758.  11106,  11108,  11110, 
11112,  11113,  11114,  11116, 
11367,  11819,  11820,  11821, 
11823,11985.11987,12401, 
12403,  12405,  12407,  12408, 
12605,  12607.  12609,  12611, 
12613.  12614.  12615.  12617 

71 11118,  11989,  11990, 

11991.  12410.  12618.  12619, 
12620,  12622,  12623,  12624, 
12625,  12627,  12628,  12629, 
12630,  12632.  12633.  12634. 
12635,  12637,  12638,  12639, 
12640 

91 10123 

97 10760,  10761,  10763, 

11992.  11994.  11995 

382 10528.  11954 

PropoMd  RuIm: 

39 10156.  10157,  10349. 

10572.  10573,  10576,  10579. 

10783.  11169.  11171.  11381, 

11631.  12042,  12418,  12419, 

12707,  12709 

71 11382.  11853.  12043. 

12044,  12045.  12047.  12048. 

12049.  12050,  12051,  12052, 

12053,  12054.  12055.  12710. 

12712 

15CFR 

70 10303 

902 11591 

PrapoMd  RuIm: 

960 10785 

2004 10159 

16CFR 

1203 11712 

17CFR 

1 11368 

5 11368 

31 11368 

Propoaad  Rul*s: 

1 12713 

200 11173 

230 10785 

240 11173.  12056.  12062 

249 11173 

19CFR 

7 10970 

10 10970 

19 11825 

101 11825 

133 11996 

145 10970 

146 11825 

161 11825 

173 10970 

174 10970 

178 10970 

181 10970 

191 10970 

Proposed  Rules: 

122 11383 

20CFR 

Proposed  Rules: 

404 11854 

422 11856 

21  CFR 

14 11596 


104 11597 

173 11118 

510 11597 

514 10765 

522 11597 

558 10303,  11598,  11599 

Proposed  Rules: 

184 12421 

314 11174 

809 10792 

864 10792 

880 11632 

22  CFR 

41 10304 

24  CFR  I 

597 10714 

888 11956 

950 12334 

953 12334 

955 12334 

1000 12334 

1003 12334 

1005 12334 

Proposed  Rules: 

206 12930 

25  CFR 

256 10124 

514 12312 

Proposed  Rules: 

Ch.  Ill 10798,  12323 

518 12319 

26  CFR 

1 10305,  10772,  12410, 

12641 
Proposed  Rules: 

1  11177,  11954,  12717 

301 10798 

27  CFR 

9 11826 

55 12643 

72 12643 

178 12643 

179 12643 

28  CFR 

60 11119 

61 ;11120 

Proposed  Rules: 

511 11818 

29  CFR  I 

4044 12411 

Proposed  Rules: 

2200 10166 

30  CFR 

7 12647 

31 12647 

32 12647 

36 12647 

70'. 12647 

75 12647 

870 10307 

914 12648 

916 10309 

918 11829 

943 10317 

Proposed  Rules: 

206 11384 

243 11634 


250 11385.  11634 

290 11634 

31  CFR 

358 11354 

500 10321 

505 10321 

515 10321 

32  CFR 

21 12152 

22 12152 

23 12152 

28 12152 

32 12152 

34 12152 

40a 11831 

220 11599 

Proposed  Rules: 

220 11635 

323 11198 

507 11858 

33  CFR 

117 10139,  10777,  11600 

Proposed  Rules: 

117 11641,  11642 

38  CFR 

2 11121 

3 11122 

17 11123 

36 12152 

39  CFR 

Proposed  Rules: 

111 11199,  12864 

40  CFR 

52 11370,  11372,  11600, 

11831,  11833,  11836,  11839. 
11840.  11842 

62 11606 

81  11842,  12007,  12652 

82 11084 

86 11374.  11847 

131 10140 

180 10537,  10543,  10545, 

10718 

264 11124 

265 11124 

300 11332,  11375 

721 11608 

Proposed  Rules: 

52 11386,  11387,  11643, 

11862.  11863,  11864,  11865 

62 11643 

81 11865 

131 10799 

180 10352,  10722 

264 11200 

265 11200 

300 10582,  11340 

721 11643 

42  CFR 

400 11147 

409 11147 

410 11147 

411 11147 

412 11147 

413 11147 

424 11147 

440 11147 

441 10730 


486 11 147 

488 11147 

489 10730.  11147 

498 11147 

Proposed  Rules: 

Ch.lV 10732 

411 11649 

424 „ 11649 

435 11649 

456 11649 

43  CFR 

Proposed  Rules: 

4.„ 11634 

414 .12068 

44  CFR 

64 11609 

65 10144.  10147 

67 10150 

Proposed  Rules: 

67 10168 

206 10816 

45  CFR 

1305 12652 

1611 11376 

Proposed  Rules: 

283 10264 

307 10173 

1215 12068 

1602 11393 

2507 12068 

46  CFR 

56 10547 

71 10777 

47  CFR 

1  _ 10153,  10780.  12013. 

12658 

21 12658 

22 10338 

24 10153.  10338.  12658 

26 12658 

27 10338.  12658 

64 11612 

73 .10345,  10346,  11376, 

11378,  11379,  12412,  12413 

90 10338,  12658 

95 12658 

101 10338,  10778.  10780 

Proposed  Rules: 

1- 10180 

25 11202 

73 10354.  10355,  11400. 

11401.  12426.  12427 
100 11202 

48  CFR 

Ch.  V 12969 

201 11522 

202 11522 

204 11522 

209 11522.  11850 

212 11522,  11850 

213 11850 

214 11522 

215 11522 

216 11522 

217 11522.  11850 

219 11522 

222 11860 

223 11522 

225 11522 


UMI 
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226 11522 

227 11522 

229 11522 

231 11522,  12862 

232 11522 

233 11522 

234 11522 

235 11522 

236 11522 

237 11522 

239 11522 

241 11522 

242 11522 

243 11522 

250 11522 

252 10499.  11522.  11850 

253 11522 

532 12660 

552 12660 

927 10499 

952 10499 

970 10499 

1511 10548 

1515 10548 

1552 11074 

1801 11479 

1802 11479 

1803 11479 

1804 11479 

1805 11479 

1814 11479 

1815 11479 

1816 11479 

1817 11479 

1832 11479 

1834 11479 

1835 11479 


1842 11479 

1844 11479 

1852 11479 

1853.. 11479 

1871 11479 

1872 11479 

Proposed  Rutes: 

32 11074 

52 11074 

232 11074 

252 11074 

806 11865 

48CFR 

1 10781 

191 12659 

192 12659 

194 10347 

195 12659 

209 11618 

213 11618 

214 11618 

215 11618 

216 11618 

217 11618 

218 11618 

219 11618 

220 11618 

221 11618 

223 11618 

225 11618 

228 11618 

229 11618 

230 11618 

231 11618 

232 11618 

233 11618 


234 11618 

235 11618 

236 11618 

240 11618 

377 11624 

386 12413 

571 12660 

Proposed  Rules: 

383 10180 

384 10180 

571 10355 

653 10183 

654 10183 

50CFR 

17 12664 

21 10550 

38 11624 

600 10677 

622 10154.  10561,  11628 

630 12687 

648 11160,  11591,  11852 

660 10677 

679 10569,  11160,  11161, 

11167,  11629,  12027.  12415, 

12416,  12688.  12689,  12697. 

12698 

697 10154 

Proposed  Rulet: 

17 10817 

222 11482 

226 11482,  11750.  11774 

227 11482,  11750,  11774. 

11798 

300 11401,  11649 

600 11402,  12427 

679 10583 


IV 
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REMINOERS 

The  iteins  in  ttiis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  Nst  has  no  legal 
significance. 

RULES  GOtNQ  INTO 
EFFECT  MARCH  16,  1996 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  the  uniformed 
sen/ices  (CHAMPUS): 
TRICARE  program— 
Pnme  balance  billing; 
published  2-13-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Ozone  areas  attaining  1- 
hour  standard: 
identification  of  areas 
where  standard  will  cease 
to  apply 

Withdrawn;  published  3- 
16-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Utah;  published  1-14-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Indiana;  published  1-14-98 
Kentucky;  published  1-13-98 
Clean  Air  Act: 
Indian  Tribes;  air  quality 
planning  and 

management,  put>lished  2- 
12-98 
Hazardous  waste  program 
authorizations: 
Florida;  published  1-14-98 
Louisiana;  put>llshed  12-29- 
97 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 

Competitive  tjidding 
procedures 

Correction;  put>lished  3- 
16-98 
Radio  stations;  table  of 

assignments: 

Ahzona;  published  2-6-98 

California;  published  2-6-98 

Montana;  published  2-6-98 
Television  stations;  table  of 

assignments: 

CaMomia;  published  2-6-98 
FEDERAL  TRADE 
COMMISSION 
Fur  Products  Lat>eling  Act, 

and  Wool  Products  Labeling 

Act  regulations: 


Generic  fiber  listing,  etc.; 
published  2-13-98 
GENERAL  SERVICES 
ADMmiSTRATION 
Acquisition  regulations: 
Federal  supply  service 
contracts;  10-day  payment 
clause;  published  3-16-98 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclaination 
atNf  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Indiana;  put>lished  3-16-98 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 

etc.: 

Progress  reports;  triennial 
preparation;  published  2- 
13-98 

LABOR  DEPARTMENT 

Mine  Safety  and  Heattti 

Adntinlstratlon 

Coal  mine  safety  and  health: 
Underground  coal  mines — 
Diesel-powered 
equipment;  usage 
approval,  exhaust  gas 
monitoring,  and  safety 
requirements;  correction; 
published  3-16-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Form  BD  amendments; 
published  2-25-98 

SMALL  BUSINESS 
ADMINISTRATION 

Small  Business 

Reauthorization  Act  of  1997; 

implementation: 

Surety  bond  guarantees; 
pilot  preferred  surety  bond 
guarantee  program; 
published  3-16-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthlness  directives: 
Airbus  Industrie;  published 

2-27-98 
Cessna;  put>lished  2-27-98 
EXTRA  Flugzeugbau  GmbH; 

published  2-5-98 
New  Piper  Aircraft  Corp.; 

published  2-11-98 

COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE  , 

DEPARTMENT  | 

Agricultural  Mariceting 
Service 

Federal  Seed  Act: 


UMI 


National  organic  program; 
establishment;  comments 
due  by  3-16-98;  published 
12-16-97 

Olives  grown  in  California; 

coniments  due  by  3-19-98; 

published  2-17-96 
Peanuts,  domestically 

produced;  comments  due  by 

3-17-98;  published  1-16-98 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Nursery  aop;  1995  and 
prior  crop  years; 
comments  due  by  3-16- 
98;  published  1-29-98 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inapection 

Service 

Meat  and  poultry  inspection: 
Nutrient  content  claims; 
"healthy"  definition; 
comments  due  by  3-16- 
98;  published  2-13-98 

AGRICULTURE 

DEPARTMENT 

Grain  inspection,  Paclcers 

and  Stoclcyards 

Administration 

Agricultural  commodities 

standards: 

Inspection  services;  use  of 
contractors;  meaning  of 
terms  and  who  may  be 
licensed;  comments  due 
by  3-16-98;  published  1- 
15-98 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Grants: 

Rural  business  opportunity 
program;  comments  due 
by  3-20-98;  published  2-3- 
98 

AGRICULTURE 
DEPARTMENT 
Rural  UUIities  Service 

Grants: 

Rural  business  opportunity 
program;  comments  due 
by  3-20-98;  published  2-3- 
98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Magnuson  Act  provisions — 
Essential  fish  habitat; 
comments  due  by  3-19- 
98;  published  2-20-98 
Northeastern  United  States 
fisheries — 


Hake;  comments  due  by 
3-17-98;  published  2-10- 
98 

COMMODITY  FUTURES 
TRADINQ  COMMISSION 
ComnxxJity  Exchange  Act: 
Futures  commission 
merchants  and  introducing 
brokers;  minimum  finarKial 
requirement  maintenance; 
comments  due  by  3-16- 
98;  published  1-14-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Gasoline  distritxitkxi 
facilities;  bulk  gasoline 
terminals  and  pipeline 
breakout  statkxis;  limited 
exclusion;  comments  due 
by  3-17-98;  published  1- 
16-98 
Air  quality  implementatnn 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  3-20-98;  published 
2-18-98 
Clean  Air  Act: 
State  operating  permits 
programs- 
Arizona;  comments  due 
by  3-16-98;  published 
2-12-98 
Pestkxies;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultureil  commodities: 
Bifenthrin;  comments  due  by 
3-16-98;  published  1-14- 
98 
Diuron,  etc.;  comments  due 
by  3-16-98;  published  1- 
14-98' 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
I  Industrial  laundries; 
I    commerrts  due  by  3-19- 
98;  published  2-13-98 
FEDERAL 
COMMUMCATiONS 
COMMISSION 
Radio  stations;  tat>le  of 
assignments: 

Kentucky;  comments  due  by 
3-16-98;  published  1-28- 
98 

Washington;  comments  due 
by  3-16-98;  published  1- 
28-98 
FEDERAL  HOUSING 
FMANCE  BOARD 
Federal  home  k>an  bank 
system: 

Financial  disck>sure 
statements;  comments 
due  by  3-19-98;  published 
2-2-98 
FEDERAL  TRADE 
COMMSSION 
AdjudKatory  proceedings; 
rules  of  practice: 
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Clarification  and 
streamlining;  comments 
due  by  3-16-98;  published 
2-13-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Sodium  mono-  and  dimethyl 
naphthalene  sulfonates; 
comments  due  by  3-16- 
98;  published  2-12-98 
Food  for  human  consumption: 
Food  labeling — 
Hard  candies  and  breath 
mints;  reference  amount 
and  serving  size 
declaration;  comments 
due  by  3-16-98; 
published  12-30-97 
Nutrient  content  claims; 
"healthy"  definition; 
comments  due  by  3-16- 
98;  published  12-30-97 
Medical  devices: 
Gastroenterology-urology 
devices- 
Penile  rigidity  implants; 
reclassification; 
comments  due  by  3-16- 
98:  published  12-16-97 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  that  would  result 
in  lower  royalties  from 
Federal  leases; 
comments  due  by  3-16- 
98;  published  1-13-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Howell's  spectacular 
thelypody;  comments  due 
by  3-16-98;  published  1- 
13-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 


Texas;  comments  due  by  3- 
16-98;  published  2-13-98 
NATIONAL  MEDIATION 
BOARD 

Freedom  of  Information  Act; 
implementation: 

Fee  schedule;  comments 
due  by  3-16-98;  published 
2-13-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Puget  Sound,  WA;  regulated 
navigation  area; 
clarification;  comments 
due  by  3-19-98;  published 
2-17-98 
Regattas  and  marine  parades: 
City  of  Fort  Lauderdale 
Annual  Air  &  Sea  Show; 
comments  due  by  3-19- 
98;  published  2-17-98 
Miami  Super  Boat  Race; 
comments  due  by  3-19- 
98;  published  2-17-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Alexander  Schleicher; 

comments  due  by  3-16- 

98;  published  2-12-98 
Boeing;  comments  due  by 

3-17-98;  published  1-16- 

98 
BomtJardier;  comments  due 

by  3-19-98;  published  2- 

17-98 
Cessna;  comments  due  by 
"      3-16-98;  published  1-23- 

98 

Day-Ray  Products,  Inc.; 
comments  due  by  3-16- 
98;  published  2-19-98 

Diamond  Aircraft  Industries; 
comments  due  by  3-17- 
98;  published  2-11-98 

Diamond  Aircraft  Industries 
GmbH;  comments  due  by 
3-17-98;  published  2-13- 
98 

FoWter;  comments  due  by 
3-16-98;  published  2-12- 
98 

General  Electric  Aircraft 
Engines;  comments  due 
by  3-16-98;  published  1- 
_    13-98 


Glaser-DirKs  Flugzeugbau 
GmbH;  comments  due  by 
3-19-98;  published  2-26- 
98 

SOCATA  Groupe 
Aerospatiale;  comments 
due  by  3-16-98;  published 
2-12-98 

Superior  Air  Parts,  Inc.; 
comments  due  by  3-20- 
98;  published  2-18-98 
Class  D  and  E  airspace; 

comments  due  by  3-20-98; 

published  2-18-98 
Class  E  airspace;  comments 

due  by  3-20-98;  published 

2-18-98 

TRANSPORTATION 
DEPARTMENT 

Maritime  Administration 

Vessel  financing  assistance: 
Ot)ligatlon  guarantees;  Title 
XI  program;  putting 
customers  first;  comments 
due  by  3-19-98;  put>llshed 
2-17-98 

TRANSPORTATION 
DEPARTMENT 
Research  artd  Special 
Programs  Administration 

Pipeline  safety: 
Voluntary  spedfications  and 
standards,  etc.;  periodic 
updates;  comments  due 
by  3-19-98;  published  2- 
17-98 

TREASURY  DEPARTMENT 
Comptroller  of  tfie  Currency 

National  banks: 

Municipal  securities  dealers; 
reporting  and 
recordkeeping 
requirements;  comments 
due  by  3-17-98;  published 
1-16-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Investment  income;  passive 
activity  income  and  loss 
rules  for  publicly  traded 
partnerships;  comments 
due  by  3-19-98;  published 
12-19-97 


LIST  OF  PUBLIC  LAWS 

This  Is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  whrch 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkjn 
with  "PLUS"  (Pubic  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/1edreg. 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Otfrce,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http7/ 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

S.  916/P.L.  105-161 

To  designate  the  United 
States  Post  Offk:e  buikJing 
located  at  750  Highway  28 
East  In  Taylorsvitle, 
Mississippi,  as  the  "Btaine  H. 
Eaton  Post  Office  BuikJing". 
(Mar.  9,  1998;  112  Stat.  28) 

S.  985/P.L  105-162 

To  designate  the  post  offk:e 
located  at  194  Ward  Street  in 
Paterson,  New  Jersey,  as  the 
"Lany  Doby  Post  Office". 
(Mar.  9,  1998;  112  Stat.  29) 

Last  List  March  10,  1998 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  for  newly 
enacted  publk:  laws.  To 
subscritje,  send  E-mail  to 
listproc@etc.fed.goy  with  the 
text  message:  subscribe 
PUBLAWS-L  (your  name) 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
Is  not  available  through  this 
service.  PENS  can -sot  respond 
to  specific  inquiries  sent  to 
this  address. 
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This  c^eddist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prk:es,  and  revision  dates. 

An  asterrsk  (*)  precedes  each  entry  that  has  been  issued  sir>ce  last 

week  and  whKh  is  now  availabte  for  sale  at  the  Government  Printing 

Office.      » 

A  checklist  of  cur^^^rrtCFfrv^lumes  comprising  a  complete  CFR  set, 
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Offt^*s-Gro  Access  Service  at  fjttp7/www.access.gpo.gov/nar«/cfr/ 
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Support  TeanTarT«8Q:^3-6^  (toll  free)  or  202-512-1530. 
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1,  2  (2  Reserved) (869-034-00001-1) 5.00 

3  (1996  Compikifion 
and  Ports  100  and 
101) (869-032-00002-6)  .. 


*Jon.  1,  1998 


4  (869-034-00003-7) 

SPart*: 

1-699  (869-032-00004-2) 

700-3199  (869-032-00005-1) 

120(Hnd,  6  (6 
Resented) (869-032-00006-9) 

7  Parts: 

0-26  (869-032-00007-7) 

27-52  (869-032-00008-5) 

53-209 (869-032-00009-3) 

210-299 (869-032-00010-7) 

300-399 (869-032^)001 1-5) 

400-699 (86W)32M)0012-3) 


20.00 
7.00 

34.00 
26.00 


26.00 
30.00 

22.ra 

44.00 

22.ra 

28.00 


700-899 •. (869-032-00013-1) 31.00 


900-999 .: (869-032-00014-0) 

1000-1199  (869q)32-0001S^ 

1200-1499  (869-032-00016-6) 

1500-1899  (869-032-00017-4) 

1900-1939  (869-032-00018-2) 

1940-1949  (869-032-00019-1) 

1950-1999  (869-032-00020-4) 

2000-£nd (869-032-00021-2) 

8 (869^2-00022-1) 

9  Parts: 

1-199  (869-O32-OO023-9) 

200-£nd  (869-032-00024-7) 

10  Parts:  ^ 

0-50  (869-032-00025-5) 

51-199 (869-032-00026-3) 

200-499 (869-032-00027-1) 

50O-€nd  (869-032-00028-0) 

11  (869-032-00029-8) 

12  Parts: 

1-199  (869-032-00030-1) 

200-219 (869-032-00031-0) 

220-299 (869-032-00032-8) 

300-499 (869-032-00033-6) 

500-599 (869-032-00034-4) 

600-End  (869-032-00035-2) 

13  (869-032-00036-1) 


40.00 
45.00 
33.00 
53.00 
19.00 
40.00 
42.00 
20.00 

30.00 


39.00 
33.00 

39.00 
31.00 
30.00 
42.00 

20.00 


16.00 
20.00 
34.06 
27.00 
24.00 
40.00 

23.00 


'Jan.  1 
*Jan.  1 

Jan.  1 
Jan.  1 


33.00   Jon.  1 


Jon.  1 
Jon.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jon.  I 

Jan.  1 

Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 
Jan.  1 

Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jon.  1 

Jon.  1 


1997 
1998 

1997 
1997 

1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 

1997 
1997 

1997 
1997 
1997 
1997 

1997 

1997 
1997 
1997 
1997 
1997 
1997 

1997 


TlUe 

14  Parts: 

1-59  

60-139  

140-199  

200rll99  

1200-£nd 

15  Parts:    . 

0-299  

300-799  

800-End  

16  Parts: 

0-999  

1000-€nd 

17  Parts: 

1-199  

200-239  

240-£nd  

18  Parts: 

1-399  

400-End  

19  Parts: 

1-140  J, 

141-199 

200-£nd  

20  Parts: 

1-399  

400-499  

500-£nd  

21  Parts: 

1-99  

100-169  

170-199  

200-299  

300-499  

500-599  

600-799  

800-1299  

1300-£nd 

22  Parts: 

1-299  

300-€nd  

23  

24  Parts: 

0-199  

200-499 

500-699 

700-1699  

1700-€nd  

25  

26  Parts: 

§§1.0-1-1.60  

§§1.61-1.169 

§§1.170-1.300.. 
§§1.301-1.400  .. 
§§1.401-1.440  .. 
§§1.441-1.500  .. 
§§1.501-1.640  .. 
§§1.641-1.850  ... 
§§1.851-1.907  .. 
§§1.908-1.1000 
§§1.1001-1.1400 
§§1.1401-End  .. 

2-29  

30-39  

40^9  

50-299  

300-499 

500-599  

600-End  

27  Parts: 

1-199  


Stock  Number 


Price 


(869^)32-00037-9) 44.00 

(869-032-00038-n 38.00 

(869-O32-00039-5)  -....  16.00 

(869-032-00040-9) 30.00 

(869-032-00041-7) 21.00 

(869-032-00042-5) 21.00 

(869-032-00043-3) 32.00 

(869-032-00044-1) 22.00 

(869-032-00045-0) 30.00 

(869-032-00046-8) 34.00 

(869-032-00048-4) 21.00 

(869-032-00049-2) 32.00 

(869-032-00050-6) 40.00 

(869-032-00051-4) 46.M 

(869-032-O0052-2) 14.00 

(869-032^)0053-1) 33.00 

(869-032-00054-9) 30.00 

(869-032-00055-7) 16.00 

(869-O32-00056-5) 26.00 

(869-032-00057-3) 46.00 

(869-032-00058-1) 42.00 

(869-032-00059-0) 21.00 

(869-032-00060-3) 27.00 

(869-032^)0061-1) 28.00 

(869-032-00062-0) 9.00 

(869-O32-O0063-4) 50.00 

(869-032-00064-4) 28.00 

(869-032-00065-4) 9.00 

(869-O32-O0066-2) 31.00 

(869-032-00067-1) 13.00 

(869-032-00068-9) 42.00 

(869-032-00069-7) 31.00 

(869-032-00070-1) 26.00 

(869-032-00071-9) 32.00 

(869-032-00072-7) c  29.00 

(869-032-00073-5) 18.00 

(869-032-00074-3) 42.00 

(869-032-00075-1) 18.00 

(869-032-O0076-0) 42.00 

(869-032-00077-8) 21.00 

(869-032-00078-4) 44.00 

(869-032-00079-4) 31.00 

(869-032-00080-8) 22.00 

(869-032-00081-6) 39.00 

(869-032-00082-i«  22.00 

(869-032-00083-2) 28.00 

(869-032-00084-1) 33.00 

(869-032-00085-9) 34.00 

(869-042-00086-7) 34.00 

(869-032-00087-5) 35.00 

(869-032-00088-3) 45.00 

(869^)32-00089-1) 36.00 

(869-032-0009O-5) 25.00 

(869-032-00091-3) 17.00 

(869-032-00092- 1) 18.00 

(869-032-00093-0) 33.00 

(869-O32-00094-8)  6.00 

(869-O32-O0O95-3) 9.50 

(869-032-00096-4) 48.00 


Revision  Dste 

Jon.  1, 

1997 

Jan.  1, 

1997 

Jon.  1, 

1997 

Jon.  1, 

1997 

Jon.  1, 

1997 

Jon.  1, 

1997 

Jon.  I, 

1997 

Jon.  1, 

1997 

Jon.  1, 

1997 

Jon.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.1, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.l, 

1997 

Apr.  1, 

1997 

Apr.l, 

1997 

Apr.  1, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apt.  1, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.  I. 

1997 

Apr.  1, 

1997 

Apr.l, 

1997 

Apr.  1, 

1997 

Apr.l, 

1997 

Apr.  1, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.l, 

1997 

Apr.  1, 

1997 

Apr.l, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.l, 

1997 

Apr.  1, 

1997 

Apr.  1, 

1997 

Apr.  I, 

1997 

'Apr.  1, 

1990 

Apr.  1, 

1997 

Apr.  1, 

1997 

UMI 


on  Data 

,  1997 

], 

,  1997 

1, 

,1997 

1, 

,  1997 

' 

,  1997 

,  1997 

,1997 

1997 

,1997 

,1997 

1997 

1, 

1997 

'• 

1997 

1997 

'• 

1997 

1997 

1997 

1997 

1997 

1997 

1- 

1997 

1997 

1, 

1997 

I J 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

!■ 

1997 

1997 

1, 

1997 

'■ 

1997 

M 

1997 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

'• 

1997 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1997 

1997 

1  , 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1, 

1997 

1, 

1990 

I  , 

1997 
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^   vii 


THto 


Stock  NumiMr 


Prico 
17.00 


36.00 
30jOO 


20Q-€nd  (869-032-00097-2)  .. 

28  Parts: 

'•42  (869-032-0009«-l)  .. 

*3^end (869-032-00099-9)  .. 

29  PirtK 

0-99  (869-032-00100-5) 270) 

100-499 _  (869-032-00101-4) 12.00 

500-e99 (869-032-00102-2) 41.00 

900-1899 (869-032-00103-1) 2}XJ0 

1900-1910  (§§1900  to 

1910.999) (869-032-00104-9) 43.00 

1910  (§§1910.1000  to 

end)  (869-032-00105-7) 29.00 

191 1-1925  (869-032-00106-5) \9J0O 

1926 (869-032-00107-3) 31.00 

1927-End (869-032-00108-1) 40.00 


33.00 
28.00 
32.00 


30 

1-199  (869-032-00109-0) 

200-699 (869-032-001 10-3) 

700-End  (869-032-001 1 1-1) 

31  Part*: 

0-199  (86W)32-00112-0) 20.00 

200-End  (869-032-00113-8) 42.00 

32  Parts: 

1-39.  Vol.  I 15.00 

1-39,  Vol.  N 19.00 

1-39,  Vol.  m 18.00 


1-190  (869-032-00114-6) 

191-399 (869-032-00115-4) 

400-629 (869-032-00116-2) 

630-699 (869-032-00117-1) 

700-799 -(869-032-00118-9) 

800-End  ?. (869-032-00119-7) 

33  Parts: 

1-124  (869-032-00120-1) 

125-199 (869-032-00121-9) 

20O-€nd  (869-032-00122-7) 

34  Parts: 

1-299  (869-032-00123-5)  . 

300-399 (869-032-00124-3)  . 

400-£nd  (869-032-00125-1)  . 


42.00 
51.00 
33.00 
22.00 
28.00 
27.00 

27.00 
36.00 
31.00 

28.00 
27.00 
44.00 


'Rovlalon  Oslo 
Apr.  1,  1997 

July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1.  JP97 
July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 

'July  1,  1984 
2July  1,  1984 
'July  1,  1984 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1.  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 


TWO 


Stock  Numtar 


300-399 (869-032-00151-1) 27.00 

40O-424 (869-032-00152^ 33.00 

425-699 (869-032-00153-7) 40.00 

700-789 (869-032-00154-5) 38.00 

790-End  (869-032-00155-3) 19.00 

41Chaptsrs: 

1, 1-1  to  1-10 1300 

1,1-11  to  Appendix,  2  (2  Resefved) 13^00 

3-6 \AJ0O 

I  600 

5  450 

9  13O0 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  13  00 

18,  Vol.  II.  Ports 6-19 ■■■  1300 

18,  Vol.  III.  Ports  20-52 ""  u'joo 

19-100  13.00 

1-100  (869-032-00156-1) 14.00 

101  (869-032-00157-0) 36.00 

102-200 (869-fl32^)0158-8) 17.00 

201-End  (869-032-00159-6) 15D0 

42  Parts: 

1-399  (869-032-00160-0)  .. 

400-429 (869-032-0016M)  .. 

430-End  (869-032-00162-6)  .. 


43  Parts: 

1-999  (869-032-00163-4) 

1000-end  (869-032-00164-2) 

44  (869-032-00165-1) 

45  Parts: 

1-199  (869^)32-00166-9) 

200-499 (869-032-00167-7) 

500-1199  (869-032-00168-5) 

1200-€nd (869-032-00169-3) 

46  Parts: 

1-40  (869-032-00170-7) 

41-69  (869-032-00171-5) 

70-89  (869-032-00172-3) 

90-139 (869-032-00173-1) 

140-155 (869^)32^)0 174^1)  . 

156-165 (869-032-00175-8)  . 

166-199 (869-032-00176-6)  . 

20(W99 (869-032-00177-4) 


32.00 
35.00 
50.00 

31.00 
50.00 


30.00 
18.00 
2900 
39.00 

26X10 
22.00 
11.00 
27.00 
15.00 
20.00 
26.00 
21.00 


35  (869-032-00126-0) 15.00        July  1.  1997         500-End  (869-032-00178-2) 17.00 


20.00 
21.x 
34.00 

27.x 


34.x 
38.x 

23.x 


36  Parts 

1-199  (869-032-X127-8)  .. 

200-299 (869-032-X128-6)  .. 

300-€nd  (869-032-X129^)  .. 

37  (869-032-X130-8)  .. 

38  Parts: 

0-17  (869-032-X131-6)  .. 

18-£nd  (869-032-X132-4)  .. 

39  (869-032-X133-2)  .. 

40  Parts: 

1-49  (869-032-X134-1) 31.X 

50-51  (869-032-X135-9) 23.X 

52  (52^)1-52.1018) (869-032-X 136-7) 27.X 

52  (52.1019-End)  (869-032-X  137-5) 32.X 

14.x 
52.x 
19.x 
57.x 
35.x 
32.x 
50.x 
40.x 
35.x 
32.x 
22.x 
29.x 
24.x 


53-59  (869-032-X138-3) 

60  (869-032-X139^1) 

61-62  (869-032-X140-5) 

63-71  (869-032-X141-3) 

72-80  (869-032-X142-1) 

81-85  (869-032-X143-0) 

86  (869-032-X144-8) 

87-135 (869-032-X145-6) 

136-149 (869-032-X146-4) 

150-189 (869-032-X147-2) 

190-259 (869-032-X148-1) 

260-265 {869-032-X149-9) 

266-299 (869-032-X150-2) 


July  1.  1997 
July  1.  1997 
July  1.  1997 

July  1.  1997 

July  1.  1997 
July  1,  1997 

July  1,  1997 

July  1.  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 


47  Parts: 

0-19  {869-032-X179-1) 

20-39  {869-032-X180-4) 

40-69  (869-032^)0181-2) 

70-79  (869-032-X182-1) 

*80-End (869-032-X183-9) 


34.x 
27X)0 
23.x 
33.x 
43.x 


48  Chapters: 

1  (Ports  1-51)  (869-032-X184-7) 53.X 

1  (Ports  52-99)  (869-032-X  1 85-5) 29.X 

2  (Ports  201-299) (869-032-X  186-3) 35.X 

3-6 {869-032-X187-1) 29.X 

7-14  (869-032-X188-0) 32.X 

15-28  (869-032-X189-8) 33.X 

•29-£nd  (869-032-X190-1) 25.X 

49  Parts: 

1-99  (869-032-X191-0)  .. 

100-185 (869KI28-X 196-3)  .. 

186-199 (869-032-X193-6)  .. 

200-399 (869-032-X194-4)  .. 

400-999 {869-032-X195-2)  .. 

1000-1199  (869-032-X196-1)  .. 

1200-€nd (869-032-X197-9)  .. 


31.x 
50.x 
11.x 
43.x 
49.x 
19i)0 
14.x 

50  Parts: 

•1-199  (869-032-^)019ft-7)  41.X 

200-599 (869-032-X  199-5) 22.X 

•600-End  (869-032-00200-2) 29.X 

CFR  Index  and  Fin(^gs 
Aids (869-032-00047-6)  .. 


July  1.  1997 
sjuly  1,  1996 
July  1,  1997 
July  1,  1997 
July  1,  1997 

iJuly  1,  1984 

iJuly  1.1984 

iJuly  1. 1984 

iJtiy  1.  1984 

»July  1,  1984 

iJuty  1,  1984 

iJiiy  1,  1964 

iJuly  1,  1984 

iJuly  1,  1964 

iJuly  1,  1964 

^July  1,  1964 

Mtf  1.  1997 

July  1,  1997 

July  1,  1997 

July  1.  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 


Oct.  1.  1997 
Oct.  1,  1997 

31«)   Oct.  1.  1997 


Oct.  1,  1997 

Oct.  1,  1997 

Oct.  1,  1997 

Oct.  1,  1997 

Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1.  1997 
C5ct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1996 
Oct.  1.  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997 
Oct.  1,  1997 
Oct.  1,  1997 


45.x   Jon.  1.  1997 


Vlll 


I 
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Stock  Nufflbsr 


TM* 

Comptete  J998CFR$et 

Microfiche  CFR  Edition: 
Subscription  (moiied  as  issued) 
Individual  copies 


Pric*       Revision  DM* 
951.00  1998 


Comptete  set  (one-time  mailing) _ 247.00 

Comptete  set  (one-time  mailing)  _ 264.00 


1997 
1996 


247.00 
1.00 


ISS 


MR 


1998 


UMI 


1998 
1998 


<  Because  Trtle  3  is  an  annual  cornpilation,  ttw  volume  and  al  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

'The  July  1,  1985  edrtion  o»  32  CFR  Port*  1-189  contoins  a  note  only  (or 
Ports  1-39  inclusive.  For  ttw  ful  text  o(  the  Defense  Acquisition  BeguloNons 
in  Parts  1-39,  consult  the  three  CFR  volumes  isiued  as  of  July  1.  1984,  containing 
those  pats. 

'The  July  1,  1985  edHion  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  ful  text  of  procuement  regulalions 
in  Chopters  1  to  49,  consutt  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

'tto  amendments  to  this  volume  were  promulgaled  during  the  period  Apr. 
1,  1990  to  Mai.  31,  1997.  The  CFR  volume  issued  April  1,  1990,  should  be 
retained. 

2Ho  amendments  to  thU  volume  were  promulgaled  during  the  period  Ji4y 

1. 1996  to  June  30,  1997.  The  volume  issued  J^  1,  1996.  should  be  retained. 
*No  amendments  to  this  volume  were  promulgaled  during  the  period  January 

1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 

1.1997  should  be  retained. 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http;//www. access. 
gpKD.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  YrLdS,  enter  my  subscription(s)  as  follows: 


Ordar  PrecMSing  Coda: 

*6216 


Charge  your  order. 
tt'»  Emsyl 


r  ^  ^ 
i^  ^  ^ 


S3 


Fax  your  orders  (202)  512-2250 
Ptionc  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I   Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  E>eposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

May  we  make  your  oameMdnss  avaiable  to  otiier 


YES  NO 


I I   VISA  or  MasterCard  Account 


-D 


nz            IE    iciniE 

1  Hank  you  for 

(Credit  card  pxpirarirtn  fiar^)                     ^^^         _.      , 

(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


I2«7 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  oijline 
Federal  Register  are  available  through  the 
GPO  Access  service.  j 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet,  | 

open  swais.access.gpo.gov  ^. 

and  login  as  guest  ^^5;?-^ 
(no  password  required).  ^^ 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required).  «. 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
■*'' "'"  Internet  E-Mail:  gpoaccess@gpo.gov 
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